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IMPORTANT 


For later Cases, Developments, and Changes in the Law see Annotations, same title and 
section number. 
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CROSS REFERENCES 


Abutting owner’s rights as to regs in: 
Highways see Highways § 26 
Streets see Municipal Lh BOS aay §§ 3675, 3676. 

Adverse possession through cutting or removal of tim- 
ber see Adverse Possession §§ 20-22. 

Compensation for trees on condemned land see Eminent 
Domain § 245. 

Condemnation proceedings see Eminent Domain § 77. 

Contracts for cutting and removal of timber see Logs 
and Logging §§ 81-86. 

Cutting and removal of timber from: 

Indian lands’ see Indians § 52. 
Public lands see ‘Public Lands §§ 6-36. 

Dower in timber see Dower § 38. 

Execution see Executions §§ 51, 52. 

Fires § 17. 

Forcible entry and detainer as sustained by possession 
due to cutting and removal of timber see Forcible Eu- 
try and Detainer § ‘i 

Injunction against cutting and removal of timber see 
Injunctions §§ 189-193 

Larceny of trees see Larceny §§ 22, 25. 

Life tenant’s rights as to timber see Estates § 88. 

aie and d joseing generally see Logs and Logging 38 

Dil 

Measure as a nees for destruction of trees see Dam- 
ages § 1 

Mortgagee’ right to cut and remove timber see Mort- 
gages § 59 

Mortgagor’s eke to cut and remove timber see Mort- 
gages §§ 597, 

lan of highway by timber on side see Highways 
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Purchaser at foreclosure sale as entitled to timber see 
Mortgages §§ 1457, 1894. 

Regulation and control of trees in streets see Municipal 
Corporations § 3698. 

Replevin of trees or timber see Replevin § 20. 

Reservation of timper in deeds see Deeds § 356; 
and Logging § 19. 

Sale of: 
Growing timber on homestead by entryman see Pub- 

lic Lands § 559. 

Public timber lands see Public Lands § 99. 

Severance as converting trees into personalty see Prop- 
erty § 45. 

Taxation of standing timber see Taxation § 152. 

Tax sale of land as conferring rights to trees and tim- 
ber see Taxation §§ 1808-1814. 

Tenant’s use and sale of timber see Landlord and Ten- 
ant § 731. 

Transfer of: 
Standing timber see Logs and Logging §§ 26-71. 
Timber lands see Logs and Logging §§ 17-25. 

Trees on or near boundary lines see Adjoining Land- 
Owners §§ 90-101. 

gee pres by cutting and removal of timber see Trespass 


Logs 


Trover by: 
Conversion of trees into timber see Trover and Con-= 
version § 29. 
Cutting of timber within limits of highway see High- 
ways § 265. 
Vendor and Purchaser §§ 788, 789. 
eter at: cutting and removal of timber see Waste §§ 


I. DEFINITIONS AND NATURE 


[§ 1] A. Definitions'—1. Woods and Forests. 
The term “wood”? in one of its meanings is often 
used in the plural with the same force as in the singu- 
lar,? as indicating a large and thick collection of 


1. Cross references: 
“Forest court” see 26 C.J. p 890. 6. 
“Logs, lumber, and timber” see Logs 
and Logging, §§ 1-3 
“Tree” see 63 C.J. p 862. 
2. “Wood” see 70 C.J. p 1191. 
3. See Century D. 


4 Century D.; Worcester D. [quot 
State v. Howard, 72 Me. 459, 464]. 


N.Y. 130]. 


State v. Howard, supra]. 


Forest Preserve Dist. of Cook 
County v. Jirsa, 168 N.E. 690, 336 Ill. 
624; People v. Long Island R. Co., 110 
N.Y.S. 512, 126 App.Div. 477, 478 [aff 
on certified questions 87 N.E. 79, 194 


[a] Other definitions.—(1) “An ex- 
tensive wood; a large tract of land 
covered with trees; 
5. Black L. D.; Worcester D. [quot] cifically, a considerable area of land 


trees. It is synonymous with “forest,”> although 
the latter term is sometimes said to imply a wood of 
considerable extent,® and both terms are broad 
enough to include not only the trees but the land on 


covered with trees of natural 
growth.” Webster New Int. D. [quot 
Washburn v. Forest Preserve Dist. 
of Cook «County, «158 N.E. 801, 
803, 327 Tll. 479]. 4(2) “A tract of 
land covered with trees; a wood, us- 
ually one of considerable extent; a 
tract of woodland with or without in- 
closed intervals of open and uncul- 
tivated ground.” Century D. [quot 
Washburn v. Forest Preserve Dist. of 
Cook County, supra]. 


sometimes, spe- 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 


§§ 1-7] 


which they stand.?/ When referring to land, the term 
“woods” means forest lands in their natural state, as 
distinguished from lands cleared and inclosed for cul- 
tivation;® and “forest” is said to mean a tract of 
land covered with trees, or a tract of woodland with 
or without inclosed intervals of open and uncultivat- 
ed ground.® 


[§ 2] 2. Forester. A forester, in the old English 
law, was a sworn officer of the forest, appointed by 
the king’s letters patent to walk the forest, watch- 
ing both the vert and the venison, attacking and pre- 
venting all trespassers against them while within 
their own bailiwick or walk.1® In some modern 
statutes, the officer administering and enforcing the 
laws relating to forests and the protection of trees 
and timber is designated a “forester.”1!+ 


[§ 3] 3. Forest Material. The term “forest ma- 
terial,” as used in a statute prohibiting the burning 
of such material without a permit, ineludes logs and 
stumps in a person’s dooryard located in a forest.1? 


[§ 4] 4. Forest Products. The term “forest prod- 


7. People v. Long Island R. Co., 


en Comm. p 665] 
110 N.Y.S. 512, 126 App.Div. 477, 478 


waste grounds be 
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longing to the king, 
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ucts,” as employed in a statute, may include logs, 
lumber, poles, ties, ete., produced from a forest, and 
not such things while standing and growing on the 
land, although separately owned;12 and the term 
“products of the forest” is not limited to things in 
a state of nature but includes things to which some 
labor has been applied.t# 


[§ 5] 5. Grove. A grove is a cluster of trees not 
sufficiently extensive to be called a wood.1® 


[§ 6] 6. Woodland. Woodland differs from 
woods in emphasizing the land or tract upon which 
the trees stand.1® 


[§ 7] B. Nature. Standing or growing timber,'* 
and trees generally,'®8 form a part of the realty,!® be- 
ing embraced within the meaning of the terms 
“lands,”?° “real property,” and “real estate.”’?1 As a_ 
consequence, they are within the operation of the 
statute of frauds?” and pass with a transfer or con- 
veyanece of the lands on which they stand,?* unless 
expressly reserved in the deed.?* 


(3) “Forests are Va.—Wilson Bros. v. Branham, 109 


S.E. 180, 181 Va. 364. 


{aff on certified questions 87 N.E. 79, 
194 N.Y. 130]; Boults v. Mitchell, 15 
Pa. 371, 380. 


8. Averitt v. Murrell, 49 N.C. 322, 
323 (so holding in construing a Stat- 
ute prohibiting the setting fire to 
““woods’’). 


[a] What are woods.—(1) An old 
field which had formerly been clear- 
ed, inclosed, and cultivated, but the 
fences surrounding which were down, 
and the land, in the common parlance 
of the country, said to be “turned out” 
and grown up in broom sedge and 
pine bushes, some of which were as 
tall as a man’s waist and others as 
high as his head, has been held to be 
a species of ‘‘woods” within the mean- 
ing of the statute. Hall v. Cranford, 
50 N.C. 3. (2) But this is the limit 
of liberality to which the courts will 
go in construing the statute, and they 
will not hold a field grown over with 
broom sedge and wire grass, sur- 
rounded by an old fence and used as 
a pasture, to be within its meaning. 
eeoenparh y. Johnston, 84 N.C. 264, 

65. : 


Statutory liability for setting fire 
to woods see Fires § 17. 


9. Peo. vy. Long Island R. Co., 110 
N.Y. 912, 126 App.Div. 477 [aff on 
certified questions 87 N.E. 79, 194 N.Y. 
130]. 

[a] Im old English law (1) a for- 
est was a certain territory of wooded 
land and fruitful pastures, privileged 
for wild beasts and fowls of forest, 
chase, and warren, to rest and abide 
in the safe protection of the prince 
for his princely delight and pleasure, 
having a peculiar court and officers; 
a royal hunting ground which lost 
its peculiar character with the ex- 
tinction of its courts, or when the 
franchise passed into the hands of 
a subject; the right of keeping, for 
the purpose of hunting, the wild 
beasts and fowls of forest, chase, 
park, and warren, in a territory or 
precinet of woody ground or pasture 
set aside for the purpose. Black L. 
D. (2) The exclusive right of keep- 
ing and hunting wild beasts and 
fowls of forest, chase, park, and war- 
ren, in a certain territory of woody 
grounds and fruitful pastures, with 
laws and officers of its own, estab- 
lished for the protection of the game. 
Rapalje & L. L. D. [cit 2 Blackstone 
Comm. p 38; Coke. Litt. p 238a; 4 
Inst. p 288; Manwood, Forest; 1 Steph- 


replenished with all manner of beasts 
of chase or venary; which are under 
the king’s protection, for the sake of 
his royal recreation and delight.” 1 
Blackstone Comm. p 289. 


[b] Forest as including game see 
Crumwells’s Case, Dyer 169 b, 73 Re- 
print 371. 


10. Black L. D. 
11. See statutory provisions. 


12. State v. Hendricks, 123 P. 1077, 
68 Wash. 670. 


13. Fletcher v. Alcona Tp., 40 N. 
W. 36, 72 Mich. 18 (so holding as to 
the meaning of the statute relative 
to the situs of “forest products” for 
taxation). 


14. Townsend v. Northern Crown 
Bank, 26 Ont.L. 291, 27 Ont.L. 479, 28 
Ont.L. 521, 49 Can.S.C. 394, 3 Ont.W. 
N. 1105, 21° Ont.W-R: 961. 


[a] Thus sawn lumber is within 
R. S. C. (1906) e 29 § 88 subs 1, au- 
thorizing banks to lend money on 
products of the forest. Townsend v. 
Northern Crown Bank, 26 Ont.L. 291, 
27 Ont.L. 479, 28 Ont.L. 521, 49 Can. 
S.C. 394, 3 Ont.W.N. 1105, 21° Ont. W. 
R. 961. Contra Molsons Bank vy. 
Beaudry, 11 Que.K.B. 212. 


15. Century D. [quot Washburn v. 
Forest Preserve Dist. of Cook Coun- 
ty, 158° N.Y 801; 327 "Ill. 4791: 


16. Century D. [quot Washburn v. 
Forest Preserve Dist. of Cook Coun- 
ty, supra]. 


17. See Logs and Logging, § 15. 


18. Ark.—Southern Lumber Co., 4 
S.W.(2d) 928, 176 Ark. 906; Baker- 
Matthews Lumber Co. v. Bank of 
Lepanto, 282 S.W. 995, 170 Ark. 1146. 

Fla.—Walters v. Sheffield, 78 So. 
539, 75 Fla. 505. 

Ga.—Shirling v. Security Loan & 
Abstract Co., 145 S.E. 840, 167 Ga. 
489. 

Ill.—Adams v. Smith, 1 Ill. 283. 


Ky.—Wakenva Coal Co. v. John- 
son, 28 S.W.(2d) 737, 234 Ky. 558. 


La.—Morgan v. O’Bannon, 51 So. 
293, 125, La. 367. 

N.J.—Slocum v. Seymour, 36 N.J. 
Law 138, 13 Am.R. 432. 


N.Y.—MclIntyre_ v. 


Barnard, 1 
Sandf.Ch. 52, 


{a] Fruit trees are part of the 
freehold and cannot be levied on un- 
der execution as goods and chattels. 
Adams v. Smith, 1 Ill. 283. 


[b] Not emblements.—In no sense 
can trees, which are the natural and 
permanent growth of the soil, be re- 
garded as partaking of the character 
of emblements or fructus industriales, 
but they are a part of the inherit- 
ance. Slocum v. Seymour, 36 N.J. 
Law 138, 13 Am.R. 432. 


[c] Possession of land as includ- 
ing’ trees.—Possession as the lawful 
owner of land under title not except- 
ing trees gave the owner title to the 
trees, under Act (1904) No. 188; Civ. 
Code arts. 3506, 3509. Williams Cy- 
press Co. v. Dugas, 7 La.App. 368. 


19. Cross references: 


Execution purchaser’s title to severed 
timber see Executions § 795. 


Injury to, or severance of, trees as 
trespass see Trespass §§ 47-49. 


Tareeny. of trees see Larceny §§ 22, 


Ownership of trees in public streets 
and highways see Municipal Cor- 
ee §§ 3675, 3676; Highways 


Replevin of trees or timber see’ Re- 
plevin § 20. 


Right of adjoining owners to trees on 
or near boundary line see Adjoin- 
ing Landowners §§ 90-101. 


Severance as converting trees into 
personalty see Property § 45. 


Trover for conversion of trees or tim- 
ber see Trover and Conversion § 29. 
20. See Property § 24. 

21. See Property § 21. 


i‘ 22. See Frauds, Statute of §§ 138- 
40. 


23. See Deeds § 275; Logs and 
Logging, § 17; Mortgages § 403. 
Rights of vendor and purchaser as 


to trees and timber see Vendor and 
Purchaser §§ 788, 789. 


Transfer of standing timber see 
Logs and Logging §§ 26-71. 

Transfer of timber lands see Logs 
and Logging §§ 17-25. 


24. See Deeds § 356; 


; Logs and 
Logging § 19. 
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II. PROTECTION AND REGULATION?5 


[§ 8] A. At Common Law. At common law, it 
was an indictable offense to deaden and destroy a 
tree standing on public ground adjoining a town and 
used for shade and ornament.?°® 


[§ 9] B. Statutory Provisions and Offenses—1. In 
General. The planting, cultivation, and growing of 
trees has been encouraged by the granting of boun- 
ties,?* and their destruction discouraged by the pass- 
age of statutes making it an offense to cut or remove 
timber from public lands of the state,?® or of the 
United States,?° or from the private lands of anoth- 
er,°° to burn or set fire to woods,*! to destroy trees 
within the limits of ayburial ground,*? maliciously to 
destroy trees on the land of another,** and to box 
trees on the land of another for turpentine without 
the owner’s consent ;?# and in some cases owners of 
forest lands have been wholly or partly relieved from 
taxation thereon.*® While a statute providing for 
the protection of trees will be held applicable to 
trees standing at the time of its taking effect, as well 
as those thereafter planted,** a claim growing out of 
the cultivation of trees, which has not become vest- 
ed, may be cut off by subsequent legislation. <A 
statute for the payment of a bounty containing many 
identical provisions of a former one will be held to 
supersede and repeal the prior one,** and, as in the 
case of statutes generally,*® a statute for the protec- 
tion of timber when inconsistent with an earlier act 
repeals it by implication.*° 


[§ 10] 2. Culture and Protection of Trees on 
Highways. Under its police power to promote pub- 
lic safety on the highways,*! the state may give a 
state board of forestry authority to plant roadside 
trees, and regulate the cutting and trimming of trees 


25. Injunction against cutting see 
Injunctions §§ 189-198. 


33. 


38. Smith v. Nobles County, 35 N. 
W. 383, 37 Minn. 535. 


See Statutes § 514. 


on the highways.42 Various statutes have been pass- 
ed in some states for the culture and protection of 
shade and ornamental trees in publie streets and 
highways, and tree wardens appointed to assume con- 
trol of such trees and execute the statutory provi- 
sions;#? and such statutes have been held to limit 
the power of highway officials to remove such trees,** 
but not to give a tree warden supreme power over a 
tree as against the power of the town to locate guide- 
boards,*® and not to affect the property rights of an 
abutting owner in trees situated in the highway so as 
to authorize an action by the warden against him for 
cutting and removing a tree, where his property 
therein has not been divested in the manner provided 
by law.*® One cutting down a tree an property own- 
ed by a town, but on which a legal highway has not 
been laid out, should be prosecuted for cutting down 
a tree belonging to the town, and not for cutting 
down a tree on a highway.** 


[§ 11] 3. Precautions against Fire. Statutes in 
some_states prohibit the setting of fires without per- 


‘nission from a public official,*® require railroads to 


remove inflammable mat terial from their roads 
through forest lands,*® or authorize a forester or oth- 
er official, to take preeautions against fires on for- 
est land, and provide for charging the cost against 
landowners.®® It is within the power of the state 
to prohibit property owners from setting fires dur- 
ing the summer season without such permission,** 
or to authorize a state forester to determine wheth- 
er material on private land is a fire menace,°? and 
whether an owner of forest land has provided suf- 
ficient protection against fire.®* The state, under 
its police power,°* may also impose the cost of fire 
protection on private forest land,®>* or may authorize 


justify the court in declaring it in- 
valid.’”’ Chesapeake & Potomac Tel- 
ephone Co. of Baltimore City v. Golds- 


pee son v. Eckert, 2 Browne borough, supra. 
Pa,) 249. 40. Goodwin v. Phillips, 7 Austr.C. a 

: ’ 43. See statutor rovisions. 
27. See Bounties § 42. L.R. 1. Rd ae 


Planting and culture of timber as 
giving right te patent for public land 
see Public Lands § 97. 


28. See Public Lands § 33. 

29. See Public Lands §§ 7, 23, 
30. See Trespass § 315. 

31. See Fires § 2. 

32. See Cemeteries § 42. 

33. See statutory provisions. 


Maliclous destruction of property 
generally see Malicious Mischief 38 
Od? pi356 4 


34. See statutory provisions, 
35. See statutory provisions. 


[a] Repeal of statute.—The Penn- 
sylvania act providing for payment 
to the owner of forest lands of a per- 
eentage of the taxes thereon was 
repealed by an act providing that 
such percentage shall be a rebate 
from taxes of such owner. McKin- 
ney v. Bradford County Com’rs, 11 
Pa.Dist. 669. 


36. White v. 
472. 


87. Jefferson County v. Hudson, 20 
Kan. 71. 


Godfrey, 97 Mass. 


[a] Tllustration.—Under Crown 
Lands Act (1895) § 26, authorizing 
improvement leases to contain such 
covenants and provisions aS may 
seem expedient, the holder of an im- 
provement lease requiring him to pre- 
serve certain classes of timber and 
giving him the right to destroy other 
timber by ringbarking is not sub- 
ject to the penalty imposed by Crown 
Lands Act (1884) § 93 for ringbarking 
timber on leased Crown lands. Good- 
win v. Phillips, 7 Austr.C.L.R. 1. 


41. See Constitutional Law § 426. 


42. Chesapeake & Potomac Tele- 
phone Co. of Baltimore City v. Golds- 
borough, 94 A. 322, 324, 125 Md. 666, 
Ann.Cas.1917A 1 (bill by telephone 
company which had acquired from 
abutting owners right to trim trees, 
to enjoin forestry board from mak- 
ing any charge for examination and 
supervision of the work). 


“Even though the need of regulat- 
ing the removal and trimming of 
roadside trees should not appear to be 
urgent, we are unable to hold that 
legislative action to that end is so 
unrelated to the promotion of the 
public rights and interests in the 
highways, and so plainly in excess of 
the police power of the state, as to 


44, Chase y. Lowell, 21 N.E. 233, 
149 Mass. 85; White v. Godfrey, 97 
Mass. 472. 


45. Sharon vy. Smith, 62 N.E. 981, 
180 Mass. 539. 


46. Bigelow v. Whitcomb, 
680, 72 N.H. 4738, 65 L.R.A. 676. 


47. Com. v. Wilder, 127 Mass, 1. 
48. See statutory provisions. 


[a] Repeal of statute.—Reming- 
ton & B. Code § 5287, authorizing the 
burning of logs, stumps, drift, and 
brush heaps under personal supervi- 
sion, was repealed by L. (1911) p 629. 
State, v. Hendricks, 123 P. 1077, 68 
Wash. 670. 


57 A. 


49. See Railroads § 1062. 
50. See statutory provisions. 
51. Chambers v. McCollum, 272 P 


707, 47 Idaho 74. 
52. Chambers v. McCollum, supra. 
Chambers v. ‘McCollum, 


53. supra. 

54. See Constitutional Law §§ 
412-443. 

55. State v. Pape, 174 P. 468, 470, 


103 Wash. 319. 


“Protection against fire in the for- 
ests of Western Washington is imper- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 11-14] 


its forester to do so when a hearing is provided.®® A 
statute prohibiting the burning of forest material 
without a permit applies to the burning of logs and 
stumps in a person’s dooryard located in a forest.°7 


[§ 12] 4. Penalties. A statutory penalty for ma- 
liciously destroying shade trees on a highway cannot 
be recovered when the complaint merely alleges dam- 
ages, and contains no averments looking to the en- 
forcement of the penalty.°* Under an ordinance 
prohibiting the cutting of trees, and providing that 
any person offending shall forfeit and pay a specified 
sum for each and every offense, the cutting of more 
than one tree at one time constitutes but one of- 
fense.®° ; 


[§ 13] 5. Criminal Prosecutions. Affidavits, in- 
dictments, or complaints under statutes relating to 
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injuries to trees should allege all the elements of the 
offense®® with sufficient certainty®! to negative the 
innocence of accused;*? and it is better to follow 
the statutory description of the offense than to rely 
on a degree of probability open to a possible doubt.°* 
Thus, under particular statutes, it is held necessary 
to allege an unlawful entry,** and an injury®® to the 
property of another,*® named in the complaint,** 
which accused knew to be the property of another.®® 
An injury to trees is not sufficiently alleged by a 
charge of girdling.®® An information charging an 
injury to “trees” will support a conviction for in- 
juring two trees only.7° To authorize a conviction, 
the evidence must support each essential allegation 
of the indictment or information,*+ and accused can 
be fined for no greater number of offenses than he 
is charged with having committed.‘ 


III. PUBLIC FORESTS, PRESERVES, AND RESERVATIONS 


[§ 14] A. National Forests’*—1. In General. It 
is the policy of the United States government to re- 
serve for the public welfare lands on which is grow- 
ing timber,’* and, by statute, the president is au- 
thorized to reserve lands wholly or in part covered 
with timber or undergrowth as public reservations, 
and, by proclamation, to declare the establishment 
and limits of such reservations.*® By another stat- 
ute, these reservations are to be. known as national 
forests.*® The lands reserved, or any of them, may 
be restored to the public domain by the president.** 
The president is also authorized to establish as na- 


ative, and it is within the police pow- 
er of the state to provide for the im- 


71. Davis v. State, supra. 


tional forests, or parts thereof, lands within the 
boundaries of government reservations with certain 
exceptions.7® By still other statutes, the secretary 
of agriculture is authorized to purchase lands ap- 
proved for purchase by the national forest reserva- 
tion commission,’® and the secretary of the interior 
is authorized to accept title to lands for certain na- 
tional parks.8° Congress had power to provide for 
the establishment of public forest reservations with- 
out the consent of the state,*! and for the acceptance 
of land from a state for inclusion in a national 
park.®? The president may reserve unsurveyed lands 


ferred to in the act of 1907. Walker 


v. Kingsbury, 173 P. 95, 36 Cal.App. 


position of the cost of such protection in tad Pale ahi Str abe Rages 617. 
against the private forest lands So! of Code (1892) § 1317, prohibiting the] 77. 30 U. S. St. at L. p 36 (USCA 


affected.” State v. Pape, supra. 


56. Chambers v. McCollum, 272 P. 
707, 47 Idaho 74. 


57. State v. Hendricks, 123 P. 1077, 
68 Wash. 670. 


58. Santa Barbara County. v. 
More, 164 P. 895, 175 Cal. 6, L.R.A. 
1917F 385. ‘ 


Pleading in actions for penalties 
generally see Fines, Forfeitures and 
Penalties §§ 112-131. 


59. State y. Moultrieville Town 
Council, 24 S.C.L. 158 


60. Davis v. State, 31 So. 742, 80 


Miss. 376; Ex p. Eads, 22 N.W. 352, 
17 Neb. 145. 
61. State v. Towle, 62 N.H. 373. 


6252 bx up, Dads, 22.N.W, 352, dé 
Neb. 145. 


63. State v. Towle, 62 N.H. 373. 


64. Com. v. Dougherty, 6 Gray 
(Mass.) 349. 


65. State v. Towle, 62 N.H. 3738. 
66. Ex p. Hads, 22 N.W. 352, 17 
Neb. 145. 


67. Ex p. Eads, supra. 


68. Davis v. State, 31 So. 742, 80 
Miss: 376. 
69. State v. Towle, 62 N.H. 373 


(it is neither a matter of law, nor a 
matter of fact of which judicial no- 
tice can be taken, that the slightest 
possible girdling is injurious to elms 
in every condition and under all cir- 
cumstances). 

70. Davis vy. State, 31 So. 742, 80 
Miss. 376. 


, 


. 


boxing of pine trees on the land of 
another, in order to sustain a con- 
viction, must show the title of the 
alleged landowner. Davis v. State, 
31 So. 742, 80 Miss. 376. 


72. Davis vy. State, supra. 


73. Reservation of land from en- 
try or sale generally see Public Lands 
§§ 142-150. 


74. Shannon v, U. S., 160 F. 870, 88 
CAG As 252% 
75. Act March 38, 1891 c 561 § 24, 


26 'U. S. St. at L. p 1103 (USCA tit 
16 § 471). 


[a] Limitation on power.—No for- 
est reserve is to be created or addi- 
tions made to existing reserves in Cal- 
ifornia, Oregon, Washington, Idaho, 
Montana, Colorado, or Wyoming ex- 
eed act of congress. USCA tit 16 


[b] Purpose of reservation.— 
Congress announced the purpose of 
such reservations in the act of June 
4, 1897, 30 U. S. St. at L. p 34 (USCA 
tit 16 § 475). 


{c] Restoration to public domain. 
—Congress has, on at least one oc- 
casion, suspended the _ president’s 
proclamation reserving lands as for- 
est reserves and restored the lands 
to the public domain. See act June 
ALSO (se 2: Siile30) Ups laste at, LA, ip 
384 (USCA tit 16 § 478). 


76. Act March 4, 1907 c 2907, 34 
bean St. at L..p 1271. (USCA tit 16 § 


[a] Identity.—Forest reservations 
authorized by the act of 1891 are iden- 
tical with the national forests re- 


tit 16 § 482). 
78 USCA tit 16 § 471. 


79. USCA tit 16 § 516 
Act). 


80. USCA tit 16 §§ 403, 403A to 
403F (relative to Shenandoah and 
Great Smoky Mountains National 
Parks). 


81. Light v. U. S., 31. S.Ct. 485, 487, 
488, 220 U.S. 523, 55 L.Hd. 570. 


“It is contended, however, that 
Congress cannot constitutionally 
withdraw large bodies of land from 
settlement without the consent of the 
state where it is located; ... ‘All 
the public lands of the nation are held 
in trust for the people of the whole 
country.’ United States v. Trinidad 
Coal & Coking Co., 137 U.S. 160, 34 
L.Ed. 640, 11 Sup.Ct.Rep. 57. And it 
is not for the courts to say how that 
trust shall be administered. That is 
for Congress to determine. The 
courts cannot compel it to set aside 
the lands for settlement, or to suf- 
fer them to be used for agricultural 
or grazing purposes, nor _ interfere 
when, in the exercise of its discretion, 
Congress establishes a forest reserve 
for what it decides to be national and 
public purposes. In the same way 
and in the exercise of the same trust 
it may disestablish a reserve, and de- 
vote the property to some other na- 
tional and public purpose.’ These are 
rights incident to proprietorship, to 
say nothing of the power of the Unit- 
ed States as a sovereign over prop- 
erty belonging to it.’”’ Light v. 1 Shs 


(Weeks 


supra. 
&2. State v. Oliver, 35 S.W.(2a) 
396, 162 Tenn. 100 (involving land 
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for national forests,*? but existing possessory rights 
therein will be protected.84 Lands formerly occu- 
pied by Indians, but from which the Indians have 
been removed, and which have been made by statute 
subject to sale and to homestead entry are a part 
of the public domain, and, as such, subject to be set 
apart as national forests.8> The act of the secretary 
of the interior in setting apart public lands as a for- 
est reservation is in legal effect the act of the presi- 
dent.8° When the proclamation establishing or en- 
larging a national forest excepts lands embraced in 
any prior withdrawal or reservation for any incon- 
sistent purpose, it refers only to withdrawals or res- 
ervations by the government itself.87 While under 
the statute relative to the Shenandoah and Great 
Smoky Mountains National Parks*® the secretary 
of the interior is given a discretion, it is his duty to 
accept lands when the state has done everything stip- 
ulated for by congress.8° When, through fraud or 
mistake, a contract of sale or conveyance of land to 
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the intention of the parties, parol evidence is admis- 
sible to show the real agreement,®° and an independ- 
ent contemporaneous contract may be proved.®? On 
cancellation, for fraud, of patents to land within the 
limits of a national forest, it becomes a part of the 
forest.°? Lands reserved by the president under the 
statute, like other reservations, are appropriated for 
a special public use and are withdrawn from the pub- 
lic domain,®? and a presumption arises that the land 
is valuable for at least some of the purposes for 
which forest reserves are created.®* 


Power of state. The states may exercise ordinary 
police powers over national forests for the preserva- 
tion of the public health.®® % 


[§ 15] 2. Withdrawals of Lands* The president 
is authorized by statute to withdraw public lands 
temporarily from settlement, location, sale, or en- 
try, and to reserve them for specified purposes, or. 
other publie purposes, the withdrawals to remain in 


the government for forest purposes 


conveyed by the state for inclusion 
in Great Smoky Mountains National 
Park). 


83. U.S. v. Morrison, 36 S.Ct. 326, 
240 U.S. 192, 60 L.Ed. 599 [rev 212 
F. 29, 128 C.C.A. 485]. 


84. Holmes v. U. S., 118 F. 995, 55 
C.C.A. 489 [rev 105 F. 41]. 


[a] Exception of land on which 
“valid settlement” made.—One who 
has improved unsurveyed public land, 
and occupies the same, and makes it 
his home, with the intention of en- 
tering it under the land laws when 
it is surveyed, must be regarded as 
having made a valid settlement pur- 
suant to law within the meaning of a 
proclamation setting aside certain 
lands, including those so occupied, as 
a forest reserve, but excepting from 
the reservation all lands “upon which 
any valid settlement has been made 
pursuant to law,” and it was imma- 
terial that the land had been with- 
drawn from entry as being within a 
railroad grant, and had never been 
formally restored to the public do- 
main, where such withdrawal was in 
fact unauthorized. Holmes v. U. S., 
118 F. 995, 55 C.C.A, 489 [rev 105 
B40]. 


{[b] Railroad lands.—Under Act 
Jan. 18, 1881, 21 U. S. St. at L. p 315 
(USCA tit 43 § 893), giving persons 
settling and making valuable and per- 
manent improvements upon any odd- 
numbered section of land within a 
railroad wihdrawal, in good faith, and 
with the permission or license of the 
railroad company, and with the ex- 
pectation of purchasing one hundred 
and sixty acres of the same from 
the ‘United States, if for any reason it 
shall be restored to the public do- 
main, the right so given a settler is 
not defeated by the fact that after 
the withdrawal has been set aside 
the land is included within the bound- 
aries of a forest reservation, created 
by proclamation of the president, be- 
fore it has been surveyed so, as to 
give the settler an opportunity to 
purchase. Holmes v. U. S., 118 F. 
995, 55 C.C.A. 489 [rev 105 F. 41]. 


s5. U.S. v. Blendauer, 128 F. 910, 
63 C.C.A. 636 [rev 122 F. 703]. 
s6. U.S. v. Blendauer, 122 F. 703 


[rev on other grounds 128 F. 910, 63 
CCAS 36] (proclamation making 
such reservation need not be signed 


does not express 


by the president, but, if made by the 
secretary of the,interior, will be pre- 
sumed to have been by direction of 
the eek 


87. S. v. Morrison, 36 S.Ct. 326, 
240 ins. 192, 60 L.Ed, 599 [rev 212 F. 
29, 128 C.C.A. 485]. 


[a] Thus the exception in the 
president’s proclamation Jan. 25, 
1907, enlarging the Cascade Forest 
Reserve, of all reservations for other 
purposes, did not apply to subse- 
quently accruing claims of title un- 
der school grants as to which con- 
gress had the power of disposition 
pending a survey. U. . v. Morri- 
son, 36 S.Ct. 326, 240 U.S. 192, 60 -L. 
Ed. 599 [rev 212 F. 29, 128 C.C.A. 485]. 


88. USCA tit 16 §§ 403—403¢. 


89. Rudacille vy. State Commission 
on Conservation and Development, 
ete., 156 S.E. 829, 155 Va. 808. 


90. U. S. v. Raine-Andrews Lum- 
ber Co., 262 FE. 787. 


[a] Biriacocen Th a suit by the 
United States to enjoin a landowner, 
who sold a large quantity of cut-over 
lands for a forest reserve, from re- 
moving about one hundred acres of 
virgin timber, it was held that, under 
the evidence, the failure of the con- 
summated contract and deed to re- 
serve to the landowner the right of 
removal was the result of mistake, 
due to representations of the officials 
of the forestry department, so evi- 
dence of communications between the 
parties prior to the contract, etc., was 
admissible. 
Lumber Co, 262-R5. 187. 


Parol evidence of fraud or mistake 
generally see Evidence §§ 1621-1626, 
1632-16387. 


91. U. S. v. Raine-Andrews Lum- 
ber Co., 262 F. 787. 


[a] Thus, where the government’s 
forester, who handled the negotia- 
tions for cut-over lands for a forest 
reserve, declined to agree to defend- 
ant’s reservation, for two years, of 
the right to remove the virgin timber 
on about one hundred aeres of a large 
tract, which was agreed to be sold, 
but stated that the matter should be 
handled by permits for a reasonable 
time after the government acquired 
title, defendant’s failure to remove 
the timber within two years after the 
contract was made did not deprive it 


force until revoked by him or by congress.?® 


LOR Seen Raine-Andrews | 


Under 


of its right of removal thereafter, the 
government not having acquired title 
for some time, and the permits not 
having been issued, for the agreement 
by the forester was an independent 
contemporaneous contract. U. S. v. 
Cee -Andrews Lumber Co., 262 F. 


Parol evidence of contemporaneous 
collateral agreements generally see 
Evidence §§ 1662-1678. 


92." Byron v. U. S., 259 FB. 371,170 
C.C.A. 347 [cert den 40 S.Ct. 177, 251 
U.S. 556, 64 L.Ed. 412}. 


93. U.S. v. Tygh Valley Land, etc., 
Co., 76 F. 693. 


[a] TIllustration.—The Chugach 
Forest Reserve, including the land in 
controversy, was declared Feb. 23, 
1909. On May 8, 1910, defendant set- 
tled on the land claimed by him in 
this action. He made applieation to 
enter the land, but the entry was 
never consummated, and on April 21, 
1914, the land was included in execu- 
tive order of Withdrawal No. 1, for 
town site purposes, under authority 
of the act of cdngress approved 
March 12, 1914 (38 U. S. St. at L. 305 
Gein USCA tit 48 §§ 301-308), for the 
construction of the government rail- 
road. It was held that defendant had 
not acquired any vested right in the 
land, and, the executive withdrawal 
being valid, defendant is a trespasser, 
and may be removed from the land 
by mandatory injunction. U. GS v. 
Jeter, 5 Alaska 315. 


ae) U. S. v. Lavenson, 206 F. 755, 
95. Brown v. City of Cle Elum, 
255 P. 961, 143 Wash. 606 [set aside 


on rearg 261 P. 112, 145 Wash, 588, 55 
A.L.R. 1175]. 


96. Act June 25, 1910 ¢ 421, 36 DU. 
S. St. at L. p 847 (USCA tit 43 § 141). 


[a] Validation of previous with- 
drawals.—Although a withdrawal of 
public land from sale by the secre- 
tary of the interior for public use 
in connection with ¢@ forest reserva- 
tion was unauthorized at the time, 
it is validated by the continwed ree- 
ognition of the withdrawal and use 
of the land since Act Jume 25, 1910 
(USCA tit 43 § 141), which express- 
ly authorizes such withdrawals by 
agai U. S. v. Hodges, 218 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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this statute, and the statute authorizing the creation 
of national forests,°? the president may temporarily 
withdraw public lands from settlement or sale for 
the purpose of including them in a national forest,°® 
although the land is in a state in which a national 
forest can be ereated only by econgress,®® and al- 
though litigation involving the title to the land is 
pending;! and a withdrawal by the secretary of 
the interior,2 or the commissioner of the general 
land office,* is the legal equivalent of one by the pres- 
ident. The withdrawal remains effective until re- 
voked although the proposed forest is not created.+ 


[§ 16] 3. Relinquishment of Lands and Selection 
of Lieu Lands. Statutes formerly provided that an 
owner of land within a forest reserve might relin- 
quish the tract to the government and select other va- 
cant land in lieu thereof.® They have been repeal- 
ed, but with a saving clause,® and cases involving 
such relinquishments and lieu land selections still 
occasionally arise.?_ One having an inchoate right to 
unsurveyed lands included in a forest reserve may 
relinquish them and select other lands in lieu there- 
of.8 ‘Title to the land relinquished passes only when 


97. USCA tit 16 § 471. 


93. Byron v. U..'S., 259°F.. 371; aie 
170 C.C.A. 347 [cert den 40 S.Ct. 177, 
251 'U.S. 556, 64 L.Ed. 412]. 
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ther saving provisions). 
See cases infra notes 8-28. 


8. State v. Hyde, Bs P. 582, 88 Or. 
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the deed is accepted® and the lieu selection is approv- 
ed by the general land office!® and no title vests in 
the government when the accompanying lieu selec- 
tion is rejected.11 Title to lands selected in lieu of 
relinquished lands does not vest until title to the re- 
linquished lands has passed!? and the selection has 
been approved by the land department,'* and such 
a selection is liable to be defeated by adverse claims 
antedating it,!* or by the land selected proving to be 
mineral in character.1® The relinquishment and the 
acceptance thereof by the land office creates a con- 
tractual relation, however, entitling the party relin- 
quishing to select any public land subject to home- 
stead entry,1® and one who first enters land sus- 
ceptible of entry under a forest lieu selection ac- 
quires a prior right,17 and when the lands selected 
are vacant public lands, nonmineral in character, 
and open to entry, the discretion of the land office 
terminates, and there is nothing for it to do but is- 
sue a patent.1® Selections of lieu land made before 
the land is surveyed are ineffective.t® In the subjoin- 
ed notes will be found references to cases dealing 
with the sufficiency of the relinquishment,?° the va- 


plicant being notified that he might 
show that the selected land was in 
fact nonmineral, or apply for a sur- 
face patent, under Act July 17, 1914 


[a] Thus lands may be temporari- 
ly withdrawn for the purpose of de- 
termining whether they are of such 
a character as fall within the terms 
of the statutes relative to national 
forests, and of preparing a proper 
description for their identification. 
U. S. v. Chicago, M. & St. P. Ry. Co. 
of Idaho, 207 F. 164 [aff 218 F. 288, 
134 C.C.A. 84]. 


[b] Included power.—The power 
to establish a forest reserve included 
the power to make a temporary with- 
drawal.) Chicago, »M,~ &) Sta P., “R. 
Co. v. U. S., 37 S.Ct. 625, 244 U.S. 351, 
61 L.Ed. 1184. 


99. Shaw v. Work, 56 App.D.C. 55, 
9 F.(2d) 1014 [cert den 46 S.Ct. 207, 
270 U.S. 642, 70 L.Ed. 776]. 


1. Shaw v. Work, supra (with- 
drawal pending litigation to cancel 
patents obtained by fraud). 


2. Chicago, M. & St. P. R. Co. v. 
U. S., 37 S.Ct. 625, 244 U.S. 351, 61 L. 
Ed. 1184. 


3. Chicago, M. & St. P. Ry. Co. of 
Idaho v. U. S., 218 F. 288, 134 C.C.A. 
84 [aff 207 F. 164]. ; 


4 Shaw v. Work, 56 App.D.C. 55, 9 
F.(2d) 1014 [cert den 46 S.Ct. 207, 27 
TS. 642, 70 “L.Ed. 776]. : 


[a] Thus an order withdrawing 
lands pending disposition by con- 
gress of proposed legislation looking 
to their inclusion in a national forest 
did not become ineffective on failure 
of congress to enact such legislation. 
Shaw v. Work, 56 App.D.C. 55, 9 F. 
(2d) 1014 [cert den 46 S.Ct. 207, 270 
U.S. 642, 70 L.Ed. 776]. 


5. -Act June 4, 1897 c 2; 30 U.S. 
St. at L. p 36; Act June 6, 1900 c 791 
Seaeala Uwim. Stenabe ks prol4dse rAct 
March 3, 1901 c 831 § 1, 31-U. S. St. 
at L. p 10387. 


6 See Act March 3, 1905 ec 1495, 
33 U. S. St. at L. p 1264 (repealing 
the statutes referred to, but contain- 
ing a saving clause as to selections 
theretofore made. See also Act Sept. 
IIVTI22 c_-404-§ 1,742 ‘US: St.-at-h: 
p 1017 [USCA Ait 16 § 483] for fur- 


1, Ann.Cas.1918E 688. 


9. U.S. v. McClure, 174 F. 510 [aff 
187 F. 265]; State v. Hyde, 169 P. 757, 
He P. 582, 88 Or. 1, Ann.Cas.1918E 


[a] According to earlier decisions 
(1) the legal title vests in the United 
States immediately on the filing for 
record of the deed of relinquishment 
(Territory v. Perrin, 83 P. 361, 9 Ariz. 
316), (2) subject perhaps to be di- 
vested should the secretary of the in- 
terior disapprove of the abstract of 
title (Territory v. Perrin, supra). 
(3) The vesting of such title is not 
dependent on the making and approval 
of the selection of lieu lands. Ter- 
ritory v. Perrin, supra [dist Cosmos 
Exploration Co. v. Gray Eagle Oil 
Co., 24 S.Ct. 860, 190 U.S. 301, 47 L. 
Ed. 1064]. 


10. Daniels v. Wagner, 205 F. 235, 
175) C.CrAT 93 Tait, 194 eh! 973.1 UE AS: 
v. McClure, 174 F. 510 [aff 187 F. 
265, 111 C.C.A. 1]; State v. Hyde, 169 
P, 757, 171 P. 582, 88 Or. 1, Ann.Cas. 
1918E 688. 


11. Peale v. Davis, 19 F.(2d) 695 
[cert den 48 S.Ct. 19, 275 U.S. 525, 72 
L.Ed. 407]. 


12. State v. Hyde, 169 P. 757, 88 
Or. LAT L, B. $82, 88, Or..1, Ann.Cas. 
1918E 688. 


13. Cosmos Exploration Co. v. 
Gray Eagle Oil Co., 24 S.Ct. 860, 190 
U. S. 301, 47 L.Ed. 1064; Washburn v. 
Lane, 258 F. 524; Daniels v. Wagner, 
194 F973 [aff 205 F. 235, 125 C.C.A. 
93]; Johnson vy. Lincoln County, 146 
P. 471, 50 Mont. 253. But see Olive 
Land & Development Co. vy. Olmstead, 
103 F. 568 (holding that one select- 
ing land in lieu of relinquished land 
in a forest reservation becomes at 
once the equitable owner, and may 
maintain a suit in equity to enjoin 
another from sinking oil wells there- 
on to take the oil therefrom, although 
he has not yet secured the patent). 


[a] Thus, where land within a for- 
est reserve was relinquished and ap- 
plication filed for other land in 1911, 
and the new selection was included 
in a petroleum reserve in 1914, ap- 


(USCA tit 30 §§ 121-123), no vested 
rights were secured which prevented 
the department of the interior from 
canceling the lieu land selection be- 
fore taking final action on it. Wash- 
burn v. Lane, 258 F. 524 


[b] Consummation of exchange.— 
The owner of land relinquished ac- 
quires no legal or equitable title to 
the land to be received in exchange 
until the final consummation of the 
exchange. Pacific Live Stock Co. v. 
Isaacs, 96 P. 460, 52 Or. 54. 


14. Peters v. Van Horn, 79 P, 1110, 
37 Wash. 550. 


Lands previously granted, entered, 
etc. aS not subject to entry gen- 
erally see Public Lands §§ 63-66. 


15. Peters v. Van Horn, 79 P. 1110, 
37 Wash. 550. ; 


Mineral lands as not subject to en- 
try generally see Public Lands § 68. 


16. Work v. Read, 56 App.D.C, 
10 F.(2d) 637. PP Earn 


17. Work v. Read, supra. 


[a] Ilustrations.—(1) Protestant 
against a forest lieu land entry, who 
went into possession after the date 
of entry by sanction of a third party, 
was held without possessory rights, 
which could be asserted either against 
the entryman or the United States. 
Work v. Read, 56 App.D.C. 72, 10 F. 
(2d) 637. (2) Rights of applicant to 
select land as forest reserve lieu 
lands were held superior to those of 
a railroad whose profile, under the act 
of March 3, 1875, was filed and ap- 
proved after his application was filed 
but before patents were issued. 
Hastern Oregon Land Co. v. Deschutes 
R. Co., 246 F. 400, 158 C.C.A. 464 [rev 
213 FY. 897 (cert den 38 S.Ct. 192, 245 
U.S. 672, 62 L.Ed. 540)]. 


18. Work v. Read, 57 App.D.C. 312, 
23 F.(2d) 139; Work vy. Read, 56 App. 
D.@.-72, 10) &..(2d), 687. 


19. Sawyer v. Gray, 205 F. 160; 
Bird Timber Co. vy. Snohomish Coun- 
ty, 143 P. 433, 81 Wash. 416 [aff on 
reh 152 P. 689, 88 Wash. 90]. 


20. Begue v. Grizzly Live Stock 
& Land Co., 1 F.Suppl. 229. 


8 [71 C.J.] 


lidity and effect of a transfer of the right to select 
lieu lands,?! or of the lands to be acquired by such 
selection,?? the right of the United States to cancel a 
patent for leu lands,?* the construction of state 
statutes concerning selections in lieu of school lands 
within a national forest,?* the effect of the repealing 
act,?> the application of the saving clause therein,”°® 
and the powers of the land office and its commis- 
sioner,?? and of the courts,?® respecting heu land 


selections. 


[§ 17] 4. Administrative Regulations. 
ute requires the secretary of agriculture to execute 
the laws relating to national forests,?® and provides 
that he shall make provision for their protection 
against fire and depredations and may make such 
regulations as will insure the objects of their estab- 
lishment, and regulate their occupancy and use.*° 
Regulations made by the secretary of the interior, 
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of law.38 


[§§ 16-17 


der the authority of the statute, for the purpose of 
insuring the objects of such reservations, have been 
upheld as valid and enforceable not only civilly,?* 
but also criminally under that portion of the statute 
making it a criminal offense to violate any of the 
rules and regulations so made,®? and have the force 
Thus the secretary of agriculture may, 
by regulation, require those grazing stock in a na- 
tional forest to obtain a permit, and pay a fee there- 


for.2+ One occupying lands in a national forest with- 


The stat- 


essary.°° 


and subsequently by the secretary of agriculture un- 


21. Begue v. Grizzly Live Stock & 
Land Co., supra; Sandpoint Lumber 
& Pole Co. v. Anderson, 186 P. 254, 32 
Idaho 571; State v. Hyde, 169 P. 757, 
171 P. 582, 88 Or. 1, Ann.Cas.1918E 
688. 


{a] Power of attorney (1) execut- 
ed by a person having a right to se- 
lect lieu lands, authorizing attorney 
to exercise this right and to sell and 
convey land to be selected, with space 
for the name of the attorney left 
blank, passes to whoever buys it. 
Sandpoint Lumber & Pole Co. vy. An- 
derson, 186 P. 254, 32 Idaho 571. (2) 
Erasure of name of one transferee 
and the insertion of that of subse- 
quent transferee constitutes substitu- 
tion of attorneys in fact. Sandpoint 
Lumber & Pole Co. v. Anderson, su- 
pra. (3) A patent when issued vests 
in the original owner of the right 
naked legal title subject to the right 
of the holder of the power to deed the 
land. Sandpoint Lumber & Pole Co. 
v. Anderson, supra. 


22. U.S. v. Hyde, 174/F. 175. 
23. U.S. v. Hyde, supra. 


[a] When patent not canceled.— 
The United States is not entitled to 
the cancellation in equity of a patent 
issued for lieu lands in exchange for 
land in a forest reservation conveyed 
to,it by the patentee under the provi- 
sions of Act June 4, 1897 c 2, 30 U. S. 
St. at L. p 36, on the ground that title 
to such base land was fraudulently 
acquired from a state, where the pat- 
ented land has passed into the hands 
of a bona fide purchaser from the pat- 
entee, who has no knowledge of the 
Lauda  UsiSuvtly den Lvs Bea 75: 


Cancellation of patents generally 
see Public Lands §§ 514-523. 


24 Walker y. Kingsbury, 173 P. 
95, 36 Cal.App. 617. 
25. Roughton v. Knight, 103 P. 


844, 156 Cal. 123 [aff 31 S.Ct. 297, 219 
U.S. 537, 55 L.Ed. 326). 


26. Roughton v. Knight, 
AOIPM EZLO NU Sa Dota bp | leeBd. 
103 P. 844, 156 Cal. 123]. 


27. Sawyer .v. Gray, 35°S:Ct. 842), 
2387 U.S. 674, 59 L.Ed. 1170; Daniels 
v. Craddock, 35 S.Ct.-749, 237 U.S. 574, 
59 L.Ed... 1118 [rev 205 F. 235,-125 C. 
C.A. 93]; Daniels v. Merrithew, 35 S. 
Ctr (Ais 230 UES. O00, oo bea 1013 
Lréeviw05: W. 235,.125, CC. A. 9313) Da- 
niels v. Wagner, 35 S.Ct. 740, 237 U.S. 
547, 59 L.Ed. 1102, L.R.A.1916A 1116, 
Ann.Cas.1917A 40 [rev 205 F. 235, 125 


aol IS Che 
326 [Laff 


C.C.A. 93]; Roughton v. Knight, 31 
S.Ct. 29%) 219 UcS: dels oo Jad. 326 
[aff 103 P. 844, 156 Cal. 123]; Begue 
v. Grizzly Live Stoek:& Land .Co., 1 
F.Suppl. 229; arnum v. Clarke, 84 P. 
166, 169, 148 Cal. 610; Read v. Work, 


59 App.D.C. 22, 32 E.(2d). 413. [cert 


pecans S.Ct. 27, 280 U.S. 570, 74 L.Ed, 


[a] Whether relinguishment com- 
plies with regulations is a question 
solely for the land department. State 
v. Hyde, 169 PB. 757, 171 P. 582,588 Or: 
1, Ann.Cas.1918E 688. 


{b] Matters considered.—That 
lands constituting a forest lieu se- 
lection have become valuable or are 
claimed by others should not be con- 
sidered by the secretary of the in- 
terior. Work v. Read, 57. App.D.C. 
3L2, 28) (2d) 1319: 


[ce] Decree directing the secretary 
of the interior to give effect to a for- 
est lieu selection did not deprive him 
of jurisdiction to investigate its 
validity. Read v. Work, 59 App.D.C. 
22, 32 F.(2d) 413 [cert den 50 S.Ct. 
27, 280 U.S. 570, 74 L.Ed. 622]. 


[d] Conclusiveness of decision.— 
(1) A finding of the land department 
after a contested hearing that land 
was not coal land and wags properly 
selected in lieu of land within.a for- 
est reserve, not appealed from and 
followed by issuance of patent, was 
held conclusive on the government. 
U. S. v. Whitted; 245 EF. 629, 158 C. 
CRA ONG (2) Generally see Public 
Lands §§ 484-488. 


28. Read v. Work, 59 App.D.C. 22, 
SZ MAC2d). 413 sfeert den, 601s OG ot, 
280 U.S. 570, 74 L.Ed. 622]. 


[a] Adjustment of title disputes 
as to land constituting a forest lieu 
selection is for the courts. Work v. 
Read, 57 App.D.C. 312, 23 F.(2d). 139. 


{b] Decree directing giving effect 
to forest lieu selection is not decree 
directing issuance of patent and may 
be granted by the court. Work vy. 
Read, 57 App.D.C. 312, 23 F.(2d) 139. 


29. USCA tit 16 § 472. 


30. 30 U. S. St. at L. p 35 c 2 [US 
CA tit 16 § 551]. 


[a] Land department formerly 
had power to adopt rules and regula- 
tions for the administration of the 
Forest Reserve Act. Cosmos Ex- 
ploration Co. v. Gray Hagle Oil Co., 23 
S.Ct... 692, 24 (SiCt. 860, LIC Sy sou, 
47 L.Ed. 1064. 


31. Shannon v. U.'S., 160 F. 870, 88 


National parks. 
rights of way for highways threugh the public 
lands,®?° or the state’s ownership of.highways within 
a national park, the government, under its power to 
make regulations respecting its territory and prop- 


out right and without conforming to any of the regu- 
lations cannot complain that some of them are unnec- 


Notwithstanding its grant of 


CiC.A.. 52 aff 151 EE 8631 Daster= 
yignes Va Us. n boot er SON 5S Ore rne 


[a] Rules governing Yosemite 
Park.—Rules 9 and 10 of the rules 
and regulations established by the 
department of the interior for the 
government and superintendence of 
thé Yosemite National Park, which 
provide that owners of patented lands 


‘within the park limits shall have the 


boundaries thereof so marked and de- 
fined as that they may be readily dis- 
tinguished from the park lands, and 
prohibiting the driving of stock over 
the park lands without written per- 
mission from the superintendent, are 
invalid in so far as .preventing the 
owner and lessee of land within the 
park of exercising his right to pas- 
ture his cattle on such land and to 
use the toll roads leading thereto. 
Curtin v. Benson, 32 S.Ct. 31, 222 U.S. 
78, 56 L.Ed. 102. 


Regulations as to reservations gen- 
erally to United States see Public 
Lands, § 149. 


32. U.S. v. Grimaud, 31 S.Ct. 480, 
220. U.S. 506, 55 L.Ed. 563 [setting 
aside prior affirmance 30 S.Ct. 576, 
216 U.S. 614, 54 KKEd. 639, and rev 
170 F. 205]; U.S. v. Bale, 156 F. 687; 
U. S. v. Deguirro, 152) FB. 568; U.S. 
v. Domingo, 152 F. 566; Dent v. U. S,, 
76 P. 455, 8 Ariz. 413 [rev 71 P. 920, 8 
Ariz. 138]. Contra U.S. v. Matthews, 
es 306; U. S. v. Blasingame, 116 


[a] Illustration.—Grazing stock 
upon a forest reservation without the 
permit required by a rule made and 
promulgated by the secretary of agri- 
culture under the authority conferred 
on him by forest reserve acts (Act 
Juner4,. 1897 e/:2530. U0. SikSt® at dap, 
35; Act Febr. 1, 1905 c 288 § 5, 33 U. 
S. St. at L. p 628, is made an offense 
against the United States by the pro- 
visions of those acts that violations 
of such rules and regulations shall be 
criminally punishable. U. S. vy. Gri- 
maud, 31 S.Ct. 480, 220 U.S. 506, 55 
i.Hd. 563 [revi 170° 2057. 


33. McFall v. Arkoosh, 215 P. 978, 
37 Idaho 243. a 


34. U.S. v. Grimaud, 31 S.Ct. 480, 
Sone. 506, 55 L.Ed. 563 [rev 170 F. 


35. Utah Power & Light Co. v. U. 
Sa S.Ct. 387, 243 U.S. 889, 61 L.Ed. 
36. 


See Public Lands § 159. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 17-18] 


erty,**7 may regulate the traffic on such highways,*® 
and under statutes authorizing regulations for the 
eare, protection, and management of the park,*? a 
regulation of the secretary of the interior prohibit- 
ing the transportation of passengers for hire without 
written permission from the park officials is within 
his power,*® and is not unreasonable.*! 


{[§ 18] 5. Protection of National Forests. 
the constitutional power of congress to make needful 
rules and regulations respecting the territory or oth- 
er property belonging to the United States,*? reg- 
ulations prescribed by congress, or by its authority, 
respecting national forests are paramount and super- 
Congress may prohibit acts on 
private lands which imperil national forests;** trees 
infested with insects so as to be a menace to growing 
trees may be sold although standing on mining claims 
within a forest,*® and the United. States may bring 


sede state laws.* 


$7. See U. S. Const, art 4 § 3. 


SS.) Robbins yw Ui. Sh 284) FY 39 
(where the state highway commission 
had transferred the control manage- 
ment, maintenance, and supervision 
of such highways to the United 
States government). 


39. Act Jan. 26, 1915 § 4 (USCA 
tit 16 § 195); Act Aug. 25, 1916 § 3 
(USCA tit 16 § 3). 


40. Robbins v. U. S., 284 F. 39. 


[a] Construction of regulations.— 
Regulations providing that no person 
will be permitted to engage in busi- 
ness within the Rocky Mountain Na- 
tional Park without written permis- 
sion from the director of the national 
park service, and excluding from the 
park automobiles carrying passengers 
paying directly or indirectly for the 
use of the machine, excepting auto- 
mobiles used by transportation lines 
operating under government fran- 
chise, were held to prohibit a person 
from transporting in his automobile 
passengers for hire within the park 
without written permission from the 
director of the national park service. 


Robbins v. U. S., 284 F. 39. 
41. Robbins v. VJ. S., supra. 
42 SS. Const.,art 478" 3: 
43. U.S. v. Gurley, 279 F. 874. 
[a] Thus (1) where such regula- 
tions prohibit the general grazing of 


live stock on lands of a forest reser- 
vation, they exclude from operation 
as to such lands a state statute pro- 
viding that the owner of animals 
shall not be liable for their trespass 
on lands not inclosed by a lawful 
fence. U. S. v. Gurley, 279 F. 874. 
(2) The policy of a state to permit 
live stock to run at large and graze 
on all open lands, or its laws enacted 
to carry such policy into etfect, can- 
not affect the right of the general 
government to require stock owners 
to restrain their stock from grazing 
on the national forest reserves except 
under prescribed regulations. U.S. v. 
Shannon, 151 F. 863 [aff 160 F. 870, 88 
CICFA- E52 I. 


44. U.S. v. Alford, eo S. Ct. 597, 
274 U.S. 264, 71 L.Ed. 104 


45. Lewis v. Garlock, 188 Bi. 153. 


46. U.S. v. Feather River Lumber 
Co., 23 F.(2d) 936 [aff 30 F.(2d) 642]. 


[a] Liability.—A lumber company 
was held liable for destruction of 
timber in a national forest by fire 
started by the company’s engine, not 
equipped with a spark arrester and 
sanded out under conditions of a fire 
hazard. U.S. v. Feather River Lum- 
ber Co., 23 F.(2d) 936 [aff 30 F.(2d) 


' 
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Under 


ered.°? 


642]. 


47. Light v. U. S., 31.S.Ct. 485, 220 
WS: 528),55 Tad. 570; U. Si vi Hods- 
CS e218 874 


{a] Trespass by stock.—The Unit- 
ed States is entitled to injunctive re- 
lief where a cattle owner who has 
not secured the requisite stock-graz- 
ing permit from the secretary of agri- 
culture turns out his cattle under cir- 
cumstances which show that he ex- 
pected and intended that they would 
graze on a forest reservation, al- 
though the government may not have 
complied with the local fence laws— 
even assuming that such laws can 
apply to the United States. Light v. 
Ue Si, 31 SiCt. 485,,.220 U.S: 523, 55 L. 
Ed. 570. 


[b] Preliminary injunction.— 
Where a bill filed by the United States 
to enjoin the pasturage of sheep ina 
forest reservation, in violation of the 
regulations prescribed by the secre- 
tary of the interior, alleged that the 
sheep pastured within the reservation 
were committing great and irrepara- 
ble injury to the public lands therein, 
and to the undergrowth, timber, and 
water supply, and affidavits filed in 
support of such allegations recited 
that the sheep of defendants destroy- 
ed undergrowth, young and growing 
trees and seedlings, and ate and. de- 
stroyed the roots of the vegetation 
and grasses, leaving the ground bare 
and subject to disastrous washings 
by the rains, to the irreparable in- 
jury of the reservation, such allega- 
tion and showing constituted a suffi- 
cient ground for the granting of a 
ee injunction. Dastervignes 


U.S. yl22- ES 30; 58) CCA. 346, Fatt 
tis 15 BOGE 
[ec] Waiver of rights.—Where the 


United States brought suit to restrain 
the trespass of defendant’s cattle on 
a forest reserve, the fact that in such 
suit it acted in its proprietary ca- 
pacity, and was subject to the ordi- 
nary rules of pleading, practice, and 
laws applicable to the case, did not 
operate ds a waiver of any of its sov- 
ereign rights to the land sought to be 
protected. Shannon vy. U. S., 160 F. 
SiOp nS See. Cag 20 2) Patt. ody HS Go|. 


48. U.S. v. Schultz, 31 F.(2d) 764. 


[a] Thus (1) the United States 
may maintain a suit to enjoin the 
unauthorized construction of irriga- 
tion canals and tunnels within a na- 
tional forest reservation, and the 
right to such an injunction is not af- 
fected by the fact that the secretary 
of the interior may have improperly 
delayed or refused to act on an ap- 
plication made for right of way 
through the reservation for such 


r[71-C dS.) 9 


actions for the recovery of damages for the destrue- 
tion of timber,*® or suits in equity to restrain tres- 
passes,*” unlawful occupancy of forest lands,**® or 
waste,*® or to abate a purpresture,°® and in such a 
suit may recover compensation for the occupancy of 
the land,®! which should be measured by the reason- 
able value of such oceupancy.*? 
entry on the land, which has been disallowed by the 
land department, is no defense to such a suit,** but 
an agreement by the government to grant a permit, 
made to facilitate its acquisition of the land, pre- 
cludes injunctive relief against the promisee.°* 
an action for the destruction of timber by fire, dam- 
age from the destruction of young growth may be re- 
covered,°*® and the cost of reforestation is the proper 
basis for computing the damage.°® In a proper case 
double damages given by state laws may be recov- 
The damages must, of course, be proved.®* 


A prior homestead 


In 


canals and tunnels. U.S. v. Henrylyn 
Irr. Co., 205 F. 970. (2) Equity has 
jurisdiction of a suit by the United 
States to enjoin a railroad from con- 
structing a road through a national 
forest reserve without execution of 
stipulation as to prevention of fires, 
payment of damages caused by con- 
struction and operation of road, etc., 
in accordance with an advance agree- 
ment by its representatives. Chicago, 
etc., R.. Co. v._U.. S.,, 37_S.Ct. 625, 244 
GS: 351, 61 Lad. 1184 [aff 218 F. 288, 
134 C.C.A. 84 ]. 


49. U.S. v. Hodges, 218 F. 87. 


5Qh -Beard-vi0Ult Si, va EMC) rat: 
[cert den 51 S.Ct. 90, 282 U.S, 886, 75 
L.Ed. 781]. 


51. Utah Power & Light Onn. 
Sais S.Ct. 387, 243 U.S 


WE 
S. 389, 61 L.Ed. 


52. Utah Power & Light Co. v. U. 
S., supra. 


fa] Thus appropriate compensa- 
tion to the United States for past use 
of public lands as sites for electric 
power works without consent of the 
United States to be included in a de- 
cree avoiding such use should be 
measured by the reasonable value of 
the occupancy, and not by charges 
fixed by administrative regulations 
promulgated under the act of Febr. 


ANS me Utah Power & Light Co. 
Ve 37. S8.Ct. 387, 248 U.S. 389, 61 
Lina. TOL. 


53. U. S. v. Bush, 233 F. 808. 


Conclusiveness of decisions of land 
department generally see Public 
Lands i) 484-488. 


54. S. v. Southern Power. Co., 
Bihe ad shy (2a) 852. 

fa] When injunction denied.—The 
government agreeing to grant a pow- 
er company a right of way after ac- 
guiring lands for a forest reservation 
was held not entitled to enjoin the 
company as trespasser from main- 
taining power transmission lines. U. 
Som Southern Power Co., 31 #.(2d) 


55. U.S. v. Feather River Lumber 
Co., 23 F.(2d) 936 [aff 30 F.(2d) 642]. 
56. U.S. v. Feather River Lumber 


Co., supra. 
57. U. S. v. Feather River Lum- 
ber Co., supra (denying recovery, 


however, because the statutory dou- 
ble damages were not pleaded, and 
because Cal. Forestry Act 18, as 
amended by Cal. St. [1919] p 234, does 
not authorize double damages ‘for a 
fire eee by an oil burning engine). 


58.  U. v. Feather River Lumber 
@oRr2asah. a) 936 [aff 30 F.(2d) 642]. 
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The right of an owner of private lands within a na- 
tional park to use such lands and toll roads lead- 
ing thereto cannot be made conditional on his mark- 
ing and defining his boundaries and obtaining per- 
mission from the park superintendent.®® 


[§ 19] 6. Use of National Forests—a. In General. 
The creation of a national forest severs the reserved 
land from the public domain and appropriates it to 
public use so that it is no longer subject to the im- 
plied license to pasture on public lands.°° Provision 
has been made by departmental regulations, pursuant 
to statutory authority,®1 for the issuance of per- 
mits for the occupancy and use of lands within na- 
tional forests.°? A permit which is revocable at any 
time and transferable only with the consent of the 
forestry officials is merely a license and grants no 
estate in the land.®* It is a mere personal privilege, 
and not appurtenant to the land of the holder of the 
permit.** It is, however, the intention of congress 
that permits shall be issued or withheld in the exer- 
cise of a sound discretion for the common good, and 
not at pleasure to serve some ulterior end.°® The 
statute giving locators of mining claims the exclusive 
right of possession and enjoyment of the surface of 
their locations®® gives the locator of a mining claim 
within a national forest no right to erect a building 
for other than mining purposes without a permit.** 
Although a grazing permit is nontransferable, when 
the government authorities do not interfere with an 
assignee’s exercise of the privilege, he is liable to the 
assignor for the agreed consideration for the assign- 
ment.°® 


[§ 20] b. Highways, Railroads, and Other Public 


[a] Damages arbitrarily arrived 
HG have been held objectionable. U. 
S. v. Feather River Lumber Co., 23 
F.(2d) 936 [aff 30 F.(2d) 642]. 


59. Curtin v. Benson, 32 S.Ct. 31, 
Oe ae 78, 56 L.Ed. 102 [rev 158 F. 
383]. 


60. Shannon v. U. S., 160 F. 870, 


tions, 


suit. 
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not prejudice his right to such per- 
mit, nor bar an action for subsequent 
trespasses, the local official in charge 
was not justified 
permit to which, under the regula- 
defendant was entitled on the 
merits, to coerce payment of damages 
claimed for trespasses pending the 
U. S. v. Smith, 282 F. 339. 


in withholding a 


[§§ 18-21 


Utilities. The status of a territorial public high- 
way over publie lands is not affected by the subse- 
quent establishment of a United States forest re- 
serve embracing the land over which the road pass- 
es,°® but a general grant of the right to acquire 
rights of way over public lands does not apply to 
lands within a national forest.7° Generally no right 
of way can be aequired over a national forest with- 
out permission from the proper officers of the gov- 
ernment.’! It is provided by statute that the secre- 
tary of the interior may file‘and approve surveys and 
plats of rights of way crossing national forests when 
in his judgment the public interests will not be in- 
juriously affeeted.72 Thereunder, the seeretary of 
the interior is the arbiter as to when surveys and 
plats shall be approved,’* and may attach conditions 
to his approval,’* and without such*approval a rail- 
road cannot acquire a right of way across a national 
forest ;7® but when a permit has been granted, it will 
be presumed that the railroad has conformed to the 
rules of the department and is rightfully in the for- 
est.7® The secretary of the interior is also author- 
ized to grant permits for rights of way for electric 


‘plants, poles, and lines, telegraphs and telephones, 


ete.77 Another. statute grants rights of way for 
dams, reservoirs, water plants, ditches, flumes, pipes, 
tunnels, and canals, for specified purposes,*® but this 
does not extend to public utilities not within its 
terms,’® nor do statutes recognizing the right to ac- 
quire the use of water from streams in public lands 
in accordance with local laws apply to the acquisi- 
tion of sites for public utilities in a national for- 
est.e° r 


[§ 21] 7. Disposition of Receipts from National 


525). 
[a] 


now have this power. 
16. 8§ 472, 522, 551. 


13h U2 (S32 Ve Chicago, Me &°Stt Ps 
Ry. Co. of Idaho, 207 F. 164 [aff 218 
FR. 288, 134 C.C.A. 84]. 


74. Chicago, M. & St. P. Ry. Co. of 


Secretary of agriculture may 
See USCA tit 


SSG CrAy 52> faith s150 GH 863i5 . UesS: 
Vii hae Valley Land, etc., Co., 76 F. 
693. 


Effect of reservations generally 
see Public Lands §§ 147, 148. 


61. USCA tit 16 §§ 472, 531. 
62. See cases infra notes 64-66. 


63. Inland Finance Co. v. Standard 
Salmon Packers, 7 Alaska 131 (if such 
a permit can be sold under execution 
at all, it can be sold only as personal 
property and subject to approval by 
the forest officials). 


64 Ratcliff v. Miller, 280 P. 486, 86 
Colo. 202. 


[a] Thus, where a lessor of land 
sold a grazing permit to the lessee 
and waived all right thereto, as re- 
quired by the forest regulations, the 
Jessee’s covenant to return the prem- 
ises at the end of the term did not re- 
quire him to keep the permit in force 
for the lessor’s benefit. Ratcliff v. 
Miller, 280 P. 486, 86 Colo. 202. 


65. U.S. v. Smith, 282 F. 339. 


[a] Thus, where a decree, entered 
by stipulation, enjoined defendant 
from pasturing on a forest reserva- 
tion without first obtaining a permit 
under the regulations of the depart- 
ment, provided that the decree should 


66. U.S. Rev. St. § 2322 (USCA tit 
30 § 26). 


67. U.S. v. Rigzinelli, 182 F. 675. 


68. Finnup v. Burnside, 131 P. 556, 
89 Kan. 229. 


69. Duffield v. Ashurst, 100 P. 820, 
12 Ariz. 360 [appeal dism 32 S.Ct. 838, 
225 U.S.'697, 56 L.Ed. 1262]. 


70. Chicago, M. & St. P. Ry. Co. of 
TAAMHOsV BOS.) 21S 2S8s tos OC. Oras 
84 [aff 207 F. 164] (so holding as to 
the act of March 32, 1875, giving such 
right to railroad companies). 


71. U.S. v. Henrylyn Irr. Co., 205 
BE OO eo tat 


“Beginning with the act of March 
3, 1891 (26 Stat. 1095, c. 561), and ex- 
tending to that of February 1, 1905 
(33 Stat. 628, c. 288), the legislative 
intent is manifest that as to these 
reserves, created as they are for a 
special purpose, no occupancy nor use 
thereof by private parties shall be 
permitted save upon the exercise of 
a discretion by the proper depart- 
ments as to whether such use will 
interfere with the purpose of such 
reserve.” U.S. v. Henrylyn Irr. Co., 
supra. 


72. Act March 3, 1899 c 427 § 1, 30 
U. S. St. at L. p 1233 (USCA tit 16 § 


Idaho v. U. S., 218.F. 288, 134 C.C.A. 
84 [aff 207 F. 164]. 


75: U.S: vy. (Chicaso,. Mz &. Stape. 
Rye Cont Idaho, 207 F. 164 [aff 218 
F, 288, 1384 C.C.A. 84]. 


76. Van Dyke v. Arizona Eastern 
RiICos 15% Pev0s9) ws) Ariz. £2208 


77... Act Febr. 15,-1901.¢ 372,81. U. 
S. St. at L. p 790 (USCA tit 16 § 522). 


[a] Secretary of agriculture prob- 
ably is now vested with this power, 
but this question does not seem to 
have been passed on by the courts. 
See USCA tit 16 § 522. 


73. Act Febr. 1, 1905 ¢ 288 § 4, 33 
Asay: St. at L. p 628 (USCA tit 16 § 


79. Utah Power & Light Co. yv. U. 
Stes S.Ct. 387, 243 U.S. 389, 61 L.bd. 


[a] Thus it does not apply to pow- 
er houses, transmission lines, éte., 
for the production and distribution of 
electrical current although some of it 
is sold to persons who use it for the 
purposes specified in the _ statute. 
Utah Power & Light Co. v. U. S., 
S.Ct. 387, 248 U.S. 389, 61 L.Ed. 791. 


80. Utah Power & Light Co. v. U. 
S., supra. 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


§§ 21-25] 


Forests. It is provided by statute that one fourth 
of all money received from each forest shall be paid 
to the state or territory, to be expended as the legis- 
lature may prescribe, for the benefit of the publie 
schools and publie roads of the counties in which the 
forest is situated.8! This does not require an equal 
apportionment of the money between schools and 
roads,*? and moreover congress alone can inquire into 
the manner in which the state executes the trust if 
the statute creates a trust.§* 


[§ 22] 8. Yellowstone National Park. Yellow- 
stone National Park was created in 1872 by a stat- 
ute reserving and withdrawing the lands from set- 
tlement, occupancy, or sale and providing that they 
were dedicated as a public park under the exclusive 
control of the secretary of the interior..+ It in- 
cludes some three thousand square miles in Wyoming 
and two hundred square miles in Gallatin County, 
Montana.°* Exclusive jurisdiction over the lands 
in Montana were ceded to the United States by the 
Montana legislature,®* but it is said that no politi- 
cal entity was created and that the land remains part 
of Gallatin County, Montana.§* 


[§ 23] B. State Forests and Forest Reserves—l. 
In General. When reasonably necessary to promote 
the public welfare and not within any constitutional 


WOODS AND FORESTS 


[71 C.J.] li 


prohibition, the creation of forest reserves is with- 
in a state’s police powers,’* and it may appropriate 
state taxes for their support;8® but as in the case 
of any other exercise of the police power,®° the means 
adopted must be appropriate, and not unduly oppres- 
sive.?! When land is conveyed to a state for a wood- 
land park with restrictions on its use, the sale of light 
refreshments not mentioned in the restrictions is not 
a violation thereof.°? 


[§ 24] 2. Illinois—a. State Forests. Provision is 
made in Illinois for state forests under the control, 
supervision, and management of a department of 
conservation.®# 


[§ 25] b. Forest Preserve Districts—(1) In Gen- 
eral. Provision is also made by statute for the in- 
corporation of forest preserve districts whenever any 
area of contiguous territory wholly within one coun- 
ty contains one or more natural forests or parks, and 
one or more cities, towns, or villages.°* The statute 
must be followed in the organization of such a dis- 
trict.°> It seems that a district may be organized 
within the limits of an existing district.°° Like other 
written instruments, a petition for the creation of 
a district must be construed according to its intent 
and meaning, and not always according to its let- 
ter.°7 


81. Act May 23, 1908 (USCA tit 16 
§ 500). 
g2. King County, Wash. v. Seattle 


School Dist. No. 1, 44 S.Ct. 127, 263 
U.S; 361, 68: lk Ed. 339 [rev 278 -F. 
46]. But see Everett School Dist. 
No. 24, Snohomish County, Wash., v. 
Pearson, 261 F. 631 (under Act May 
23, 1908 [USCA tit 16 § 500], Wash. 
L. [1907] p 406, directing payment 
of the fund to the county treasurer, 
and directing the county commis- 
sioners to expend the same “for the 
benefit of the public schools and pub- 
lic roads,’ the schools and roads of 
the county are entitled to share equal- 
ly in the fund). 


83. King County, Wash., v. Seattle 
School Dist. No. 1, 44 S.Ct. 127, 263 
U.S. 361, 68 L.Ed. 339 [rev 278 F. 
46]; Sulzer v. Smith, 5 Alaska 338. 
Contra Everett School Dist. No. 24, 
Snohomish County, Wash., v. Pear- 
son, 261 F. 631 (school district may 
enforce trust). 


[a] Capacity to sue 
diversion.—In a suit by members of 
the legislature residing in the first 
judicial division of the territory to 
restrain the territorial treasurer from 
diverting any of a fund received from 
a forest revenue to the benefit of 
roads or schools in any division other 
than the first, it was held, on demur- 
rer, that plaintiffs had no capacity to 
maintain the suit, and that the com- 
plaint did not state facts sufficient to 
constitute a cause of action. Sulzer 
v. Smith, 5 Alaska 338. 


84. Act March 1, 1872, 17 U.S. St. 
at L. p 32 (USCA tit 16 §§ 21, 22). 


85. Yellowstone Park Transp. Co. 
vy. Gallatin County, 27 F.(2d) 410 [rev 
on other grounds 31 F.(2d) 644 (cert 
Coban S.Ct. 16, 280 U.S. 555, 74 L.Ed. 
612) 1: 


s6. L. (1891) p 262. 
Cessions of jurisdiction by state to 


United States generally see United 
States § 7. ‘ 


87. Yellowstone Park Transp. Co. 
v. Gallatin County, 27 F.(2d) 410 [rev 
on ground that cession of juris- 


to restrain 


« 


diction deprived state of power to tax 
31 F.(2d) 644 (cert den 50 S.Ct. 16, 280 
USS. 475 D5e te Lad. O11) ). 


88. State v. Donald, 151 N.W. 331, |- 


160 Wis. 21 (holding, however, that 
the statute involved was invalid in 
part as violating various constitution- 
al provisions). 


s9. In re Opinion of the Justices, 
149, A;-321, 331, 84,N.H. 557, 559. 


“Tt is understood that the object 
in the state forests project is three- 
fold. It stabilizes the flow of 
streams, thereby improving water 
powers and water supplies; it pro- 
vides natural attractions in the na- 
ture of public parks, and it promotes 
scientific timber growing by indi- 
viduals through the practical exam- 
ple of its capability to yield profit. 
Any and all of these purposes are 
legitimate objects for the expendi- 
ture of public funds.” In re Opinion 
of Justices, supra. 


90. See Constitutional Law § 441. 


91. State v. Donald, 151 N.W. 331, 
371, 160 Wis. -21. 


“Whether a particular subject con- 
cerns the public welfare is not the 
sole test of whether it is a proper one 
to be dealt with under the police pow- 
er. That question being answered 
favorably to the exercise, then the in- 
quiry is presented, Do the interests 
of the public generally or reasonably 
call for the interference? That being 
also answered favorably and the field 
of legitimacy of purpose will have 
been passed and that of appropriate- 
ness and reasonableness of means 
will have been reached. The legis- 
lature furnishes such means. What 
is appropriate and what is not, what 
is unduly oppressive and what is not, 
is within its discretion to determine 
within a wide range; but the means 
must be reasonably adapted to the 
particular end and must not be so 
burdensome as regards private rights 
as to outweigh any reasonably prob- 
able benefit from the interference.” 
State v. Donald, supra. 


92. Granara v. Commissioners of 
Walden Pond Estate Reservation, 170 


N.E. 423, 270 Mass. 458. 


93. Smith-Hurd Rev. St. (1933) e 
57146 §§ 22-30. 


94. Smith-Hurd Rev. St. (1933) ¢ 
57% § 1 et seq. 


[a] Walidity.—(1) The statute is 
valid. Perkins v. Board of Com’rs of 
Cook County, 111i NVE. 580,, 2720 ri 
449, Ann.Cas.1917A 27. (2) An earlier 
statute (L. [1909] p 245), was held to 
violate Const. art 4 § 22, prohibiting 
local or special laws granting special 
privileges or immunities, because it 
permitted only one distirect in a coun- 
ty, although the district first organ- 
ized might include only a small part 
of the county. Peo. v. Rinaker, 96 N. 
E. 897, 252 Ill. 266. 


95. Peo. v. Rinaker, 
252 Ill. 266. 


[a]. Thus, under L. (1909) p 245, 
providing for submission to the vot- 
ers of the proposed district of the 
question of creating the district, and 
also for the submission of the ques- 
tion of adopting that act, a district 
was not validly organized when, in 
parts of the district, only the second 
of these questions was voted on. Peo. 
v. Rinaker, 96 N.E. 897, 252 Ill. 266. 


_(b], Sufficiency of petition.—A pe- 
tition for the creation of the district 
not stating the name of the proposed 
district, as required by the statute, is 
a nullity, and hence a subsequent pe- 
tition complying with the statute is 
the “‘first petition” within the require- 
ment that the name of the district 
shall be that stated in the first peti- 
tion filed. Peo. v. Reinberg, 112 N.E. 
267, 273 Ill. 101. 


$6. Peo. v. McEldowney, 140 N.E. 
12, 308 Ill. 575 (upholding sufficiency 
pe Beton for creation of such a dis- 
rict). 


97. Peo. v. McEldéwney, supra 
(construing petition for creation of 
district within limits of existing dis- 
trict which described proposed dis- 
trict as parts of certain sections not 
included in existing district, as mean- 
ing to exclude only land acquired and 
owned by the existing district). 


96 N.E. 897, 


12 [71 C.J.] 
[§ 26] (2) Officers. Forest preserve districts are 
governed by a board of commissioners appointed as 
provided in the statute, except districts coextensive 
with a county, or municipal corporation, which are 
governed by the corporate authorities of the coun- 
ty or municipal corporation.°® County commission- 
ers acting as commissioners of a forest preserve dis- 
trict coextensive with the county act, however, in in- 
dependent capacities,®® and their acts as county com- 
missioners are not the acts of the district.1_ County 
commissioners acting as commissioners of a forest 
preserve district receive no additional compensa- 
tion,” and while they are entitled to be reimbursed 
for their expenses,? they cannot pay themselves a 
lump sum without regard to their actual expenses 
and without presentation, audit, or allowance of their 
claims.* In a county governed by a law regulating 
its evil service and the method of selecting its em- 
ployees, employees of a forest preserve district are 
selected in the manner provided by such law,® and 
this applies to any county whose employees are sub- 
ject to a civil service law.® 


[§ 27] (3) Acquisition of Lands. Forest pre* 
serve districts are authorized to acquire lands con- 
taining natural forests or parts thereof, or lands 
connecting such forests or parts thereof, by eats 
grant, devise, purchase, or condemnation,® but lands 
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[§§ 26-29 


which do not in fact contain a natural forest cannot 
be acquired® except under the provision concern- 
ing connecting lands,'° which confers power only to 
acquire land reasonably necessary to connect natural 


‘forests,1! and appropriate for use with such for- 


ests.12_ But, although land conveyed to a forest pre- 
serve district is not of the character specified in the 
statute, the grantor, who has received full consid- 
eration, cannot rescind on the ground that the trans- 
action was ultra vires,1* or because made to avoid 
condemnation at an unfavorable time.** 


[§ 28] (4) Taxation. General taxes levied by a 
forest preserve district are required to be levied at 
the same time>and in the same manner as taxes for 
city and village purposes,*® but this.does not require 
that all antecedent action required of cities and 
villages shall be observed.?® 


[§ 29] (5) Bonds. Forest preserve districts have 
no inherent power to issue bonds,+* and doubts as to 
their power will be resolved in favor of the tax- 
payer,'® but, by statute, they are authorized to is- 
sue bonds subject to certain limitations and restric- 
‘tions.1° This grant of power is strictly construed,?® 
and the power can be exercised only for the purposes 
specified in the statute;*1 and the essential require- 
ments of the statute,?? such as the adoption,?* and 
publication,?* of an ordinance, the submission of the 


20. Peo. v. Chicago Heights Ter- 


98. Smith-Hurd Rev. St. (1933) ¢c;had trees on it, is not a “forest” 
57% § 3. which uie Ota is A ERECTA i ac- 
6 -|quire within the statute. ashburn 

99. Peabody v. Forest Preserve v. Forest Preserve Dist. of Cook 


Dist. of Cook County, 151 N.E. 271, 
320 Ill. 454. 


1. Peabody v. Forest Rreserve 
Dist. of Cook County, supra. 


[a] hus a resolution of county 
commissioners making allowance for 
expenses of commissioners of the dis- 
trict gave no authority for taking any 
money from the treasury of the dis- 


trict. Peabody v. Forest Preserve 
Dist. of Cook County, 151 N.E. 271, 
320 Ill. 454. 

2. Smith-Hurd Rev. St.- (1933) ¢ 
57% § 3. 

3. Peabody v. Forest Preserve 
Dist, of Cook County, 151 N:E. 271; 
320 Ill. 454. 

4. Peabody v. Forest Preserve 
Dist. of Cook County, supra (this 


would constitute an increase in their 
salary contrary to Const. art 10 § 
LO wand arto 9. Sc...) 


5. Smith-Hurd Rev. St. 
57% §§ 8, 9. 


6. Peo. v. Lipsky, 225 Ill.App. 243 
(where it was contended that Cook 
County was not ‘‘governed” by a law 
regulating its civil service). 

7. Smith-Hurd Rev. St. 
57% ip 

{a] Validity—Amendment to For- 
est Preserve Act (L. [1921] p 468), by 
addition permitting- acquisition of 
“land or lands connecting such forests 
or parts thereof,” is properly within 
the title and scope of the act. Wash- 
burn vy. Forest Preserve Dist. of Cook 
County, 144 N.E. 836, 313 Ill. 130. 


8S Smith-Hurd Rev. St. (1933) ¢ 
57% § 6. 
9. Washbifrn v. 


Dist. of Cook County, 
327 Ill. 479. 


{a] Miustration.—A tract largely 
marsh land, one thirtieth of which 


(1933) ¢ 


(1933) ¢ 


Forest Preserve 
158 N.H. 801, 


County, 158 N.E. 801, 327 Ill. 479. 


What constitutes forest see supra 
§ 1. 


10. Washburn vy. Forest Preserve 
Dist. of Cook County, 158 N.E. 801, 
S27) Tl. 479: 


11. Washburn y. Forest Preserve 
Dist. of Cook County, supra. 


[a] Thus a tract not actually con- 
necting existing forest preserves can- 
not be acquired under the statute. 
Washburn v. Forest Preserve Dist. of 
Cook County, 158 N.E. 801, 327 Til. 
479. 

12. Washburn vy. Forest Preserve 
Dist. of Cook County, 144 N.E. 836, 
313 Ill. 130: 


13. Mills v. Forest Preserve Dist. 
eee oor County, 178 N.E. 126, 345 I11. 
503. 

14. Mills v. Forest Preserve Dist. 
of Cook County, supra. 


Duress as avoiding conveyances 
generally see Deeds §§ 156-162. 


15. Spe Hurd Rev. St. (1933) ¢ 
1a al 

16. Peo. v. Chicago, B. & Q: R. Co., 
155s Neh 17160;, 2325 Blin OG 


[a] Thus a forest preserve dis- 
trict tax levy ordinance was valid al- 
though the district failed to pass the 
annual appropriation ordinance with- 
in the first quarter of the fiscal year 


as required in case of cities and vil-| 


lages. Peo. v. Chicago, B. & Q. R. Co., 
155 N.E..760, 325 Ill. 96. 


17. Peo. v. Chicago Heights Ter- 
minal Transfer Ry. Co., 150 N.B. 262, 
SE OMe DL oso 


18. Peo. v. Chicago Heights Ter- 
minal Transfer Ry. Co., supra. 


19. Smith-Hurd Rev. St. (1938) ¢ 
57% § 14. 


minal Transfer Ry. Co., 150 N.E. 262, 
319 Ill. 389. 


21. Peo. v. Chicago Heights Ter- 
minal Transfer Ry. Co., supra. 


~ 

[a] Purposes for which author- 
ized.—(1) “There is no authority 
anywhere in the statute authorizing 
the forest preserve district of Cook 
county to spend money, much less 
borrow, for the purpose of creating 
itself.” Peo. v. Chicago Heights 
Terminal Transfer Ry. Co., 150 N.E. 
262, ~268, 319 Til; 389. (2) Forest 
Preserve “Act (June. 27,)/ 1913) $43 
(Smith-Hurd Rev. St. [1933] c 57% § 
14), authorizing the board of commis- 
sioners of a forest preserve district 
to borrow money and issue bonds, au- 
thorizes the issuance of bonds, to 
create and manage a forest preserve 
district, by the board of commission- 
ers thereof, as provided by their ordi- 


nance. Perkins v. Board of Com’rs of 
Cook) County. 111 NE. 580) 227 ian: 
449, Ann.Cas.1917A 27. 


22. Peo. v. Chicago Heights Ter- 
minal Transfer Ry. Co., 150 N.H. 262, 
319) THs 2389. 


23. Peo. v. Chicago Heights Ter- 
minal Transfer Ry. Co., supra. 


24. Perkins v. Board of Com’rs of 
Cook County, 111 N.EB. 580, 271 IL 
449, Ann.Cas.1917A 27. 


[a] Necessity of publication.—(1) 
Under Forest Preserve Act June 27, 
1913 § 18 (Smith-Hurd Rev. St- [1933] 
ec 57% § 14), authorizing the issuance 
of bonds by a preserve district, and 
§ 11 (Smith-Hurd Rev. St. [19383] ¢ 
57% § 12), providing that all ordi- 
nances appropriating money shall be 
published in the adistrict in some 
newspaper published therein, ete., an 
ordinance of a forest preserve dis- 
trict authorizing the issuance of 
bonds in the sum of one million doa!- 
lars was required to be publisnea. 
Perkins v. Board of Com’rs of Cook 
County, 111 N.B. 580, 271 Ill. 449, 
Ann.Cas.1917A 27. (2) Where an or- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 29-39] 


question to the voters in certain cases,?° and the levy 
of taxes for the payment of interest,?* must be ob- 
served. 


[§ 30] (6) Remedies of Taxpayers.?7 A taxpay- 
er in a forest preserve district may sue to restrain 
illegal purchases of land,® or illegal payments by the 


commissioners,”° and it is unnecessary to set up any | 


special damage.°° In a suit to restrain illegal pay- 
ments to the commissioners for expenses, an allega- 
tion that their expenses did not amount to or equal 
the sum to be paid is a sufficient allegation that they 
were less than such sum.*+ 


[§ 31] 3. New York—a. In General. New York 
has a constitutional provision that “the lands of the 
state, now owned or hereafter acquired, constituting 
the forest preserve as- now fixed by law, shall be 
forever kept as wild forest lands,’”’?? which has been 
embodied in the Forest Commission Act of 18853 
and subsequent statutes and amendments, together 
with other provisions for the growth and protection 
of forests within the forest preserve.** The purpose 
of the constitutional provision is to create a health 


dinance of a forest preserve district, [a] 
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Extent of preserve.—The for- 


(71'C.3.] 18 


resort with the attributes of a wild forest park, as 
distinguished from an ordinary park.*° 


University forest land. In 1898 Cornell Univer- 
sity was authorized by statute to acquire forest lands 
for forestry experimentation at the expense of the 
state to which the lands were later to be conveyed.*® 
The experiments were abandoned,** and the statute 
has been repealed.*& The decisions under such stat- 
ute are collected in the subjoined notes.*?® 


[§ 32] b. Lands Included. It is provided by the 
New York Forest Commission Act of 1885*° and the 
Conservation Law of 191141 that all the lands own- 
ed, or acquired, by the state in certain named coun- 
ties shall constitute and be known as the forest pre- 
serve, and the department of conservation, the pres- 
ent governing agency, is authorized to appropriate 
lands and waters, ete., within Adirondack and Cats- 
kill Parks or adjacent thereto, the appropriation of 
which in its judgment is necessary for park purposes 
or for the protection and conservation of lands, for- 
ests, and waters.42 While these statutes give the 
designated agency control over such lands only as the 


Peo. v. Brooklyn Cooperage Co., 79 


organized under the Forest Preserve 
Act of June 27, 1913 (Smith-Hurd 
Rev. St. [1933] c 5714 § 1 et seq.), au- 
thorizing the issuance of bonds in the 
sum of one million dollars, provided 
that it should be in force from and 
after its passage, approval, and pub- 
lication, publication of the ordinance 
was a condition precedent to its be- 
coming effective. Perkins v. Board 
of Com’rs of Cook County, supra. 


Publication in foreign language 
newspaper see Newspapers § 22. 


25. Peo. v. Chicago Heights Ter- 
minal Transfer Ry. Co., 150 N.E. 262, 
Bon 111389. 


fa] When submission required.— 
Bonds issued by a forest preserve 
district, for the purpose of creating 
and managing the district, and not 
for the purpose of acquiring lands, 
required submission of the proposi- 
tion’ to voters. Peo. v. Chicago 
Heights Terminal Transfer Ry. Co., 
150. N.E. 262, 319 Ill. 389. 


26. Peo. v. Chieago Heights Ter- 
minal Transfer Ry. Co., supra. 


27. Municipal corporations gener- 
ally see Municipal Corporations §§ 
4550-4637. 


28. Washburn v. Forest Preserve 
Dist. of Cook County, 144 N.E. 836, 
313 Til. 130: 


[a] Effect of existence of other 
remedy.—Although necessity of tak- 
ing land for a forest preserve dis- 
trict may be determined in a con- 
demnation proceeding, it does not fol- 
low that the question of illegality of 
taking cannot be raised in equity, 
since condemnation may not consti- 
tute sufficient protection to a taxpay- 
er against an illegal scheme for 
expenditure of public money. Wash- 
burn v. Forest Preserve Dist. of Cook 
County, 144 N.E. 836, 313 Ill. 130. 


29. Peabody v. Forest Preserve 
Dist. of Cook County, 151 N.E. 271, 
320 Ill. 454. 


30. Washburn v. Forest Preserve 
Dist. of Cook County, 144 N.E. 836, 
SUS MIT. As 0: 


31. Peabody v. Forest Preserve 
Dists of Cook ‘County, lol INE. 271% 
320 Ill. 454. 


32. IN. SY¥ee.Conist.rart. 7, '§)7:. 
, 


est preserve consists of one million, 
nine hundred and forty one thousand, 
four hundred and three acres. ASso- 
ciation for Protection of Adirondacks 
py Ma cbonale, 170 N.E. 902, 253 N.Y. 


[b] Adirondack Park was created 
in 1892 within certain of the forest 
preserve counties, and is to be ‘‘for- 
ever reserved, maintained and cared 
for as ground open for the free use 
of all the people for their health or 
pleasure, and as forest lands neces- 
sary to the preservation of the head- 
waters of the chief rivers of the 
state, and a future timber supply.” 
L. (1892) e 707. 


33. L. (1885) ¢ 283. 
34. See statutory provisions. 


35. Association for Protection of 
Adirondacks v. MacDonald, 239 N.Y.S. 
31, 228 App.Div. 73 [aff 170 N.E. 902, 
253 N.Y. 234]. 


36. N. Y. L. (1898) ¢ 122. 


37. Peo. v. Brooklyn Cooperage 
Co., 79 N.E. 866, 187 N.Y. 142. 


38. N. Y. Education L. Schedule 
following § 1602. 


39 See cases infra this note. 


[a] Validity——The statute. was 
valid. Peo. v. Brooklyn Cooperage 
Co., 79 N.E. 866, 187 N.Y. 142. 


[b] Right of state to abandon ex- 
periment.—The state, as between it 
and a university might abandon an 
experiment and refuse to make fur- 
ther appropriations therefor, espe- 
cially since one legislature may not 
bind future legislatures to make fur- 
ther appropriations. Peo. vy. Brook- 
lyn Cooperage Co., 131 N.Y.S. 952, 147 
App.Div. 267 [aff 98 N.E. 1110, 205 
Ney. O51]: 


[c] Cutting timber.—(1) A  con- 
tract between the university and a 
private corporation requiring the 
university to cut and deliver at its 
own expense for fifteen years such 
quantities of wood and logs and cord 
wood as the company might require, 
not exceeding, in any one year, one 
fifteenth of all the timber standing, 
was hostile to the scheme of the act, 
and the state could sue to restrain 
the denuding of the land and to de- 
clare itself the equitable owner. 


N.E. 866, 187 N.Y. 142 [foll 98 N.E. 
1110; 205 Nv; 531, aff 131 NoY.S: 952; 
147 App.Div. 267 (aff 132 N.Y.S. 996, 
74 Misc. 277)]. (2) A corporation deal- 
ing with the university, and having 
notice of the university’s special and 
restricted powers in reference to the 
land, contracted with it in relation 
thereto at its own peril, and was 
bound by the provisions of the act of 
the legislature from which the univer- 
sity derived its authority. Peo. v. 
Brooklyn Cooperage Co., supra. (3) 
The corporation, to maintain its right 
under the contract, was not required 
to establish that the contract was in 
accord with the most scientific for- 
estry, but it might assume that such 
question would be determined by the 
university. Peo. v. Brooklyn Coop- 
erage Co., 131 N.Y.S. 952, 147 App.Div. 
267 [aff 98 N.E. 1110, 205 N.Y. 531). 
(4) The corporation may not com- 
plain of the refusal of the state to 
make appropriations to carry un the 
experiments contemplated by the act 
so as to enable the carrying out of 
the contract as contemplated, the cor- 
poration having knowledge of the lim- 
ited authority of the university as 
agent of the state in the transaction. 
Peo. v. Brooklyn Cooperage Co., su- 
pra. (5) The statute made the uni- 
versity an agent for the accomplish- 
ment of a state purpose, subject to 
restrictions imposed by the statute’ 
giving the university full discretion 
as to the expenditures, by contract or 
otherwise, of moneys appropriated by 
the state, and as to the sale of timber 
from the lands. Peo. y. Brooklyn 
Cooperage Co., supra. 


40. N. Y. L. (1885) ¢-283 § 7. 


41. N. Y. Conservation L. § 
subd. 1. 


42. N. Y. Conservation L. § 
subd 1. 


[a] Under an earlier statute (For- 
est, Fish, and Game Law § 35 et seq), 
authorizing the purchase of lands or 
waters within Adirondack Park when 
deemed advisable for the interests of 
the state, anything detracting from 
uses of park for health or pleasure, 
or tending to affect supply of water 
flowing therefrom into chief rivers 
of state, was detrimental to inter- 
ests of people, and therefore detri- 
mental to the state. People v. Fish- 
er, 164 N.Y.S. 125,.98 Mise. 181. 


63, 


59 
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state actually owns,*? the lands specified are none the 
less part of the forest preserve because they were 
not specially purchased for such purpose, but were ac- 
quired under the statutes relating to canals, the pres- 
ervation of the water supply being a purpose direct- 
ly connected with the forest preserve.** ands un- 
der navigable waters not adjoining any lands owned 
by the state are not, however, part of the forest pre- 
serves.*° 


[§ 33] c. Title to, and Possession of, Lands. The 
constitutional prohibition against sale of lands in 
the forest preserve*® does not prohibit the court, or 
an authorized agent of the state, from determining 
the state’s title to the land.47 Thus, where a tax 
sale to the state which would make the lands part of 
the forest preserve has been canceled, but the comp- 
troller’s deed to the state has not been canceled, a 
suit to determine the title to the land is maintaina- 
ble,*® and the deed will be canceled as a cloud on the 
title.49 When the state recovers in ejectment but, by 
its delay in issuing execution, invites acts by defend- 
ant by reason of which he claims a right in the prop- 
erty acquired since the judgment, execution will not 
issue on motion.®° 
state for the forest preserve with a reservation of the 
timber, a statute prohibits the grantor from cutting 
over the land more than onee,°? but this does not af- 
fect the right to cut a tract on which no trees were 
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When land is conveyed to the’ 


[§§ 32-34 


cut at the time of the first cutting.®? A party having 
a right to remove reserved timber for a specified pe- 
riod cannot remove it after the expiration of such 
period because his right to remove it was previously 
challenged by a state official.>? 


Possession. It seems that the governing depart- 
ment or commission, as the representative of the 
state, has the actual possession of the lands embrac- 
ed in the forest preserve.** 


[§ 34] d. Protection and*Use. The forest pre- 
serve and the park within it are for the reasonable 
use and benefit of the public,®> and the legislature 
has power, when not prohibited by the constitution, 
to regulate their preservation and use,°* but the eon- 
stitution provides that the timber sh¥ll not be “sold, 
removed or destroyed,’’*? and this deprives the leg 
islature of power to authorize the removal of trees 
for the purpose of constructing recreational facili- 
ties.58 Notwithstanding the constitutional prohi- 
bition of the sale of the land or timber,®® timber 
within a forest preserve is property so as to be sub- 
ject to larceny,®° and the measure of damages for its 
destruction by fire is the market value of the land 
immediately before, and its market value immediate- 
ly after, the burning.®t The state may maintain an 
action for statutory penalties for cutting timber on 
the forest preserve.®? 


43. Saranac Land, etc., Co. v. Rob- 
erts, 109 N.Y.S. 547, 125 App.Div. 333 
[aff 88 N.E. 753, 195 N.Y. 303]; Meigs 
v. Roberts, 59 N.Y.S. 215, 42 App.Div. 
290 [rev on other grounds 56 N.E. 
838, 162 N.Y. 371, 76 Am.S.R. 322]. 


[a] Woid tax sale.—The preserve 
does not include lands claimed by the 
state under a void tax sale. Saranac 
Land, ‘etc., Co. v. Roberts, 109 N.Y.S. 
547, 125 App.Div. 333 [aff 88 N.H. 753, 
LOS UN, Yo 3031. 


44. Peo. v. Fisher, 83 N.E. 482, 190 
N.Y. 468. 


45. Long Sault Development Co. v. 
Kennedy, 143 N.Y.S. 454, 158 App. 
Div. 398 [aff 105 N.E. 849, 212 N.Y. 
1, Ann.Cas.1915D 56]. 


46. See N. Y. Const. art 7 § 7; and 
infra § 35. 


47. Peo. v. Douglass, 
785, 217 App.Div. 328. 


[a] Thus a bona fide controversy 
over lands in a forest preserve, to 
which the state has merely a claim of 
title, can be determined by the court 
or state agency. Hazkate Holding 
Corporation v. Peo., 224 N.Y.S. 22, 130 
Misc. 409. 

48. Hazkate Holding Corporation 
v. Peo., supra. 

Statutory remedies for determina- 


tion of claims to land generally see 
Quieting Title §§ 7-11. 


49. Hazkate Holding Corporation 
v. Peo., 224 N.Y.S. 22, 130 Misc. 409. 


Deed as cloud on title generally see 
Quieting Title §§ 26-35. 

50. Peo. v. Carlin, 181 N.Y.S. 389, 
191 App.Div. 258 (defendant is enti- 
tled to trial of its right to posses- 
sion). 

[a] Bffect of bond.—Where judg- 
ment was rendered for the state in an 
ejectment action against defendant, 
in possession of land within the for- 


216 N.Y.S. 


est preserve, defendant’s execution of 
bond to the state to pay a specified 
amount on failure to leave within a 
specified time, in consideration of the 
state’s agreement not summarily ito 
dispossess him,. was not a recogni- 
tion of the title in the state, preclud- 
ing defendant from opposing the 
state’s motion for leave to issue ex- 
ecution more than five years after 
rendition of judgment, such agree- 
ment not being a ‘‘lease,” in view of 
Const. art 7 § 7, prohibiting lease of 
land within the forest preserve. Peo. 
Ne tik ave 181 N.Y.S. 389, 191 App.Div. 


= 
51. N.Y.—Conservation lL. § 59 
subd 11 (b). 


52. Turner v. Bissell, 
234, 69 Misc. 167. 


53. Peo. v. Finch, Pruyn & Co., 202 
N.Y.S. 582, 207 App.Div. 76 [aff 144 
N.E. 902, 238 N.Y. 584]. 


54. Peo. v. Campbell, 46 N.E. 176, 
I52.N. Yo: 51. 


[a] Thus (1) the forest commis- 
sion was the occupant of land form- 
ing a part of the forest preserve, so 
as to be entitled to notice to redeem 
from a tax sale pursuant to L. (1896) 
p 908 § 134. Peo. v. Kelsey, 72 N. 
E. 524, 180 N.Y. 27. (2) Where the 
lands, the title to which was in dis- 
pute, were wild, vacant, forest lands, 
and unfenced, the notice of possession 
in the comptroller as provided by 
statute (L. [1893] c 711 § 13), vested 
him with actual possession. Peo. y. 
Chateaugay Ore & Iron Co., 189 N.Y. 
S. 754, 198 App.Div. 173 [aff 138 N.E. 
476, 234 N.Y. 6382). 


[b] Action to determine claim.— 
Under Code Civ. Proc. § 1638, author- 
izing actions for the determination of 
claims to realty by parties in pos- 
session, the state may maintain such 
an action to determine a claim to land 
within the forest preserve, as the 
forest, fish, and game commissioner 


126 N.Y.S. 


is in both actual and constructive 
possession. Peo. v. Firth, 151 N.Y. 
S. 708, 88 Misc. 222. 


55. Association for Protection of 
Adirondacks y. MacDonald, 170 N.E. 
902, 253 N.Y. 234. 


56. Association for Protection of 
Adirondacks vy. MacDonald, supra, 


57. N. Y. Const. art. 7. §o% 


58. Association for Protection of 
Adirondacks v. MacDonald, 170 N.E. 
902, 903, 905, 253 N.Y. 234. 


“Taking the words of section 7 
[Const. art 7, § 7] in their ordinary 
meaning, we have the command that 
the timber, that is, the trees, shall not 
be sold, removed, or destroyed. To 
cut down 2,500 trees for a toboggan 
slide, or perhaps for any other pur- 
pose, is prohibited. . The same 
plea made for the toboggan slide in 
winter might be made for the golf 
course in summer, or for other sports 
requiring the use or the removal of 
the timber. In other words, this plea 
in behalf of sport is a plea for an 
open door through which abuses as 
well as benefits may pass. The Con- 
stitution intends to take no more 
chances with abuses; and therefore 
sar the door must be kept shut.” 
Association for Protection of Adiron- 
dacks v. MacDonald, supra. 


095 N. Y..Const. art. §. 7, 


60. Peo. v. Gaylord, 124 N.Y.S. 517, 
139 App.Div. 814, 25 N.Y.Cr. 66. 


61. Peo. v. New York Cent. & H. 
Re. (Co 07 ON. ob) 2138 VNGY aes 
[foll Peo. v. New York Cent. & H. R. 


R. Co., 107_N.B. 1083, 213 N.Y. 649 
o55y. 146 N.Y.S. 490, 161 App.Div. 


Measure of damages for destruction 
of trees generally see Damages § 191. 


62. Peo. v. Fisher, 101 N.Y.S. 1047, 
116 App.Div. 677 (penalties imposed 
by Forest, Fish, and Game Law, L. 
[1900] ¢ 20 § 222), 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 35-36] | 


[§ 35] e. Disposal of Lands or Timber. The con- 
stitution provides that the lands constituting the 
forest preserve “shall not be leased, sold or exchang- 
ed, or be taken by any corporation, public or private, 
nor shall the timber therein be sold, removed, or de- 
stroyed.”’°? Thereunder the state cannot be divest- 
ed of its title to lands owned and claimed by it by 
the legislature,** or by any officer or department,®® 
or any court or state agency,®® or by adverse posses- 
sion,®* estoppel,®°® compromise,®® or by the exercise 
of the power of eminent domain,’° although the state 
may abandon its claim to lands when there has been 
a determination by a court, or by the proper officers 
and agents of the state, in good faith, that the state 
does not own the lands.*4 The constitutional provi- 
sion has no application to forest lands to which the 
state never had legal title,*? and is intended to pro- 
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[§ 36] f. Commissions and Officers. The conser- 
vation department is by statute given the care, cus- 
tody, and control of the forest preserves and parks, 
with authority to make necessary rules and regula- 
tions, and to bring necessary actions and proceedings 
to enforce the law, enforce the state’s rights and in- 
terests, and determine its title to lands adversely 
claimed.74 Earlier statutes gave somewhat similar 
powers to a forest comntissioner or forest commis- 
sion.7> Jt has been held that the governing agen-. 
ey has power to employ attorneys to prosecute any 
action to prevent injury to the forest preserve or 
trespasses thereon,?® and may bring certiorari to 
review the cancellation of the state’s tax title to for- 
est lands,77 but cannot represent the state in eject- 
ment by a third person against the state.7® It las 
control of such lands only as the state actually 


tect only the state’s title and not that of individu- 


als. 


63. N. Y. Const. art 7 § 7. 


64. Peo. v. Santa Clara Lumber 
Co., 106 N.B. 927, 213 N.Y. 61; Peo. v. 
MELAS, 216 N.Y.S. 785, 217 App.Div. 
328. 


65. Peo. v. Santa Clara Lumber 
Co., 106 N.E. 927, 213 N.Y. 61; Peo. v. 
= condi 216 N.Y.S. 785, 217 App.Div. 


_ fa] Failure to record deed.—Real 
Prop. L. § 291, making an unrecorded 
conveyance void as against a subse- 
quent recorded conveyance, does not 
apply to lands acquired by the state 
for a forest preserve, as the rights 
of the state could not be prejudiced 
by unauthorized omission of its 
agents to record the deed. Peo. v. 
Douglass, 216 N.Y.S. 785, 217 App. 
Div. 328 (holding, however, that the 
grantee took title knowing that the 
land had been conveyed to the state 
for a forest preserve and was there- 
fore not a “purchaser in good faith’’ 
within the Recording Act). 


66. Hazkate Holding Corporation 
v. Peo., 224 N.Y.S. 22, 130 Misc. 409. 


: 67. Peo. v. Baldwin, 188 N.Y.S. 

542, 197 App.Div. 285 [aff 184 N.Y.S. 
715, 113 Misc. 172, and aff 1385 N.E. 
964, 233 N.Y. 672]. 


Adverse possession against state 
Foneraly see Adverse Possession §§ 
443-446. 


68. Peo. v. Santa Clara Lumber 
Co., 106 N.E, 927, 218 N.Y. 61; Peo. 
v. Baldwin, 188 N.Y.S. 542, 197 App. 
Div. 285 [aff 184 N.Y.S. 715, 113 Mise. 


172, and aff 135 N.E. 964, 233 N.Y. 
672]. 
[a] MTllustrations.—(1) The  peo- 


ple, having compromised a suit to 
determine the title to certain timber 
land within a forest preserve by 
granting to defendants the right to 
eut certain timber therefrom in con- 
sideration of the transfer of the fee, 
were not estopped thereafter to allege 
that the settlement was violative of 
Const. art 7 § 7. Peo. v. Santa Clara 
Lumber Co., 106 N.H. 927, 213 N.Y. 61. 
(2) Although action was not brought 
as to certain forest reserve lands as 
the forest commission was author- 
ized or directed by L. (1885) c 283 § 
11 to do in order to prevent tres- 
passes on them, etc., the state is not 
prejudiced in its rights by the fail- 
ure of its appointed agents or officers 
to obey its commands; nor by their 
unauthorized acts or omissions is the 
state estopped from asserting its 
rights. Peo. v. Baldwin, 188 N.Y.S. 
542, 197 App.Div. 285 [aff 184 N.Y.S. 

, . 


. 


owns.?® 


Subordinate officers or employees have only 


such authority as has been conferred on them.®® 


715, 113 Misc. 172, and aff 135 N.E. 
964, 233 N.Y. 672]. 


69. Peo. v. Santa Clara Lumber 
Co., 106 N.E.. 927, 213 N.Y. 61; Haz- 
kate Holding Corporation vy. Peo., 224 
N.Y.S. 22, 130 Misc. 409. 


[a] Thus (1) where the people 
claimed certain land as part of a for- 
est preserve, and sued to determine 
the title, a compromise by which the 
state acquired title to the land, and 
defendants were granted the right to 
remove timber, was violative of 
Const. art 7 § 7, and void. Peo. v. 
Santa Clara Lumber Co., 106 N.E. 927, 
213 N.Y. 61. (2) L. (1897) c¢ 220 § 20, 
as amended by L. (1898) c 135, and 
L. (1901) c¢ 94, authorizing the for- 
est, fish, and game commissioner to 
bring actions to determine the title 
to lands in Adirondack Park or the 
forest preserve, and for damages, and 
to settle and compromise suits and 
special proceedings, gave him no au- 
thority to compromise an action in 
such a way as to dispose of lands or 
timber in fact, or in the belief of him- 
self or the state, owned by the state 
within the forest preserve. Peo. v. 
Santa Clara Lumber Co., supra. 


{b] Compromise generally.—The 
state is bound by a written agree- 
ment compromising a claim to land, 
except where the land was in a for- 
est preserve, under L. (1898) c¢ 135; 
L. (1885) c 288, as amended; Const. 
art 7, § 7. Hazkate Holding Corpora- 
on v. Peo., 224 N.Y.S. 22, 130 Misc. 


70. Peo. vy. Adirondack R. Co., 54 
N.E. 689, 692, 160 N.Y. 225. 


“If the state, at any time and by 
any method, became the lawful own- 
er, whether legal or equitable, of the 
land in question, eo instanti this gen- 
eral and sweeping command of the 
fundamental law was addressed to 
the defendant, and rendered unlaw- 
ful every effort at condemnation of 
that land on its part.” Peo. v. Adi- 
rondack R. Co., supra. 


71. Peo. v. Santa Clara Lumber 
Co, 106 NE; 927, 213 N.Y. 61. 


72. Peo. v. Brooklyn Cooperage 
Co., 79 N.E. 866, 187 N.Y. 142, 155 (the 
constitutional provision was not vio- 
lated by L. [1898] p 230 ec 122, au- 
thorizing Cornell University to ac- 
quire at the expense of the state for- 
est lands on which experiments in 
forestry should be conducted, and 
providing that at the expiration of 
thirty years such lands should be con- 
veyed to the state, as the land was 


to be acquired from third persons and 
not from the state forest preserve). 


[a]. Thus acceptance by. the state 
of a deed reserving the right to en- 
ter and remove timber for ten years 
in settlement of an action by the 
state to compel conveyance of the 
lands, title to which defendants 
fraudulently acquired with knowledge 
of an agreement by a prior owner to 
convey to the state, was not a viola- 
tion of the constitutional prohibition, 
since the action was not based on 
ownership. Peo. v. Finch, Pruyn & 
Co.,. 202 N.Y.S. 582, 207 App.Div. 76 
[Laff 144 N.E. 902, 238 N.Y. 584). 


73. Peo. v. Douglass, 216 N.Y.S. 
785, 217 App.Div.. 328 (upholding.a 
compromise of a dispute over the 
title pursuant to which a conveyance 
to the state was made as against a 
claim under a subsequent deed). 


74 N. Y. Conservation L. § 50. 


75. See statutory provisions; and 
Peo. v. Long Island R. Co., 110 N.Y.S. 
512, 126 App.Div. 477 [aff on certified 
questions 87 N.E. 79, 194 N.Y. 130] 
(stating the provisions of the statute 
in passing on application of the stat- 
ute requiring railroads to remove in- 
flammable materials). 


fa] Amendment of statute.—The 
right of action for cutting and carry- 
ing away trees on the forest preserve 
given by L. (1895) c 395 § 280, is not 
taken away by the amendment there- 
to made by L. (1896) e¢ 114, and en- 
acted subsequent to the _ trespass. 
Peo. v. Francisco, 78 N.Y.S. 423, 76 
App.Div. 262. 


76. Peo. v. Santa Clara Lumber 
Co., 106 N.Y.S. 624, 55 Misc. 507 [rev 
on other grounds 110 N.Y.S. 280, 126 
App.Div. 616] (it is not the exclusive 
right of the attorney-general to pros- 
ecute such action). 


77. Peo. v. Campbell, 46 N.E. 176, 
L520. NcYs 51. 


78. Saranac Land, etc., Co. v. Rob- 
erts, 88 N.E. 7538, 195 N.Y. 303. 


79. Saranac Land & Timber Co. v. 
Roberts, 109 N.Y.S. 547, 125 App.Div. 
3833 [aff 88 N.E. 753, 195 N.Y. 303]. 


80. Pashley v. Bennett, 95 N.Y.S. 
384, 108 App.Div. 102. 


[a] Authority to sell timber.—A 
forester has no express or implied au- 
thority to sell wood which has been 
cut on Jand within the forest preserve 
and which he has seized. Pashley v. 
Pees, 95 N.Y.S. 384, 108 App.Div. 
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[§ 37] 4. Pennsylvania—a. In General. In Penn- 
sylvania there are forestry reservations and statutes 
to protect them,*+ and on account of the water sup- 


ply being imperiled by the existence of vast tracts of | 


land stripped of all large trees the legislative intent 
apparent in these statutes is to protect the smallest 
shrubs and saplings as well as the large timber 
trees.*? Such reservations are under the control of 
the department of forests*and waters whose powers 
and duties are defined by statute.8* Under prior 
statutes granting the state forestry commission spec- 
ified powers, it did not possess nonspecified powers,’* 
and, in the absence of specific authorization had no 
power to grant the use of waters of the common- 
wealth to private corporations,*® to authorize the con- 
struction and maintenance of a dam for the genera- 
tion of electricity,®® to grant a right of way for a 
logging railroad,®’ to lease land for grazing purpos- 
es,®® or for permanent use,®® or to permit private 
persons to erect residences upon state reservations 
under conditions protecting the commonwealth and 
affording it revenue from rentals,°° and under its 
power to acquire lands for forest reservations it 
could not acquire property consisting of buildiie’s 
and grounds for a residence for a forest ranger ;°+ 
but under its statutory power to take lands for for- 
est reservations by eminent domain, it could pur- 
chase them by agreement.°? 
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[§ 38] b. Criminal Prosecutions. Unless express- 
ly so provided by statute, the penalty imposed for a 
violation of statutes protecting timber on forestry 
reservations is enforceable by indictment and trial 
rather than by summary conviction before a justice 
of the peace.®* On such a trial, the prosecution need 
not allege or prove guilty intent; it is sufficient for 
it to prove the commission of the act forbidden, with- 
out authority;9* and where the evidence is clear and 
undisputed, it is proper to charge the jury that if 
they believe the evidence, they must convict defend- 
ant.®® 


[§ 39] C. Canadian Forest Reserves. By a stat- 
ute of the Dominion of Canada, lands within the 
boundaries therein specified are Withdrawn from 
sale, settlement, ete.,°° and set apatt and establish- 
ed as dominion forest reserves.®7 By the regulations 
adopted under such statute, the owner of cattle 
grazing on a reserve without a permit is lable for 
specified multiples of the charge of a permit, the 
amount being dependent on the existence or absence 
of willful intent.°* When cattle are not driven delib- 
erately on the reserve for the purpose of grazing 
“thereon, there is no willful intent within the mean- 
ing of the regulation,®® but it is no defense to an ae- 
tion for the penalty that the reserve was not inclosed 
by a lawful fence as required by a provincial ordi- 
nance in the case of lands owned by individuals.? ~ 


IV. FOREST COMMISSIONS AND OFFICERS? 


[§ 40] Many of the states have officers, com- 
missions, or boards vested with special powers and 
duties respecting forests. It is not an unconstitu- 
tional delegation of legislative powers to authorize 
the officer appointing forestry officials to fix their 
salary,* or to authorize a forestry officer or board 
to adopt rules and regulations for the administration 
of the statutes relating to forests.° In the absence 


81. ‘See 32 PS: 71 PS § 461 et seq.| Dist. 93. 


of a special provision, forestry officers are appoint- 
ed in the same manner as other state officers,® and 
can be removed only by the appointing power.” In 
some states, forestry officials are given powers and 
duties with respect to private lands. Under other 
statutes, duties respecting the prevention and sup- 
pression of forest fires, or the detection of persons 
starting such fires, are conferred on officers therein 


5. Chambers y. McCollum, 272 P. 
707, 47 Idaho 74. 


82. Com. y. La Bar, 32 Pa.Super. 93. Com. v. La Bar, 32 Pa.Super. 
228. 228. Phi ater of power ie make rules 
and regulations generally see Consti- 

83. 71 PS § 461 aan. i te ae Vv. Tet alr supra. tutional Law § 329. 
ee et ee alen OREN: aN oe etn eten ees 6. State v. Board of Control, 100 S. 
C = cad AGEN iota eouib, f ie ae and | BH. 215, 84 W.Va. 417. 

85. In re Forestry ommission arks Act (1 ero 1; an. Rev. 
a A [a] Thus Code (1913) c 62 § 1 (§ 
Powers, supra. Sty Cte) ea18 343. 3449), creating the office of forest, 


[a] As by lease.—In re Forestry 97. 
Commission Powers, 28 Pa.Co. 465. 


[b] Temporary privileges.—It 
could, however, grant temporary 98. 
privileges for the use of water. In 
re Forestry Act of 1901, 26 Pa.Co. 16, 
10 Pa.Dist. 676. 


(1927) ce 78 § 4. 


West.Wkly. 129. 


Dominion Forest Reserves and 
Parks Act (1911) § 8; 


Minister of the Interior for 
Canada v. Nelson, 


game, and fish warden, being silent 
as to the manner of filling the office 
after the initial appointment thereto, 
all future appointments must be made 
in accordance with Const. art. 7 § 8 by 
the governor, with the advice and 
consent of the senate. State v. Board 


Can. Rev. St. 


(Alta.) [1920] 1 


86. In re Penn’s Creek Power Co., 
34 Pa.Co. 75. 

87. In re Central Pennsylvania 
Lumber) Co., 34 Pa:Co. 249; In. re 
State Forestry Reservation Commn., 
17 Pa.Dist. 40. 


88. In re Forestry Commission 
Powers, 28 Pa.Co. 465. 


89. In re State Forestry Reserva- 
tion Commn., 17 Pa.Dist. 35. 


90. In re Forestry Commission 
Powers, 28 Pa.Co. 465. 

91. In re Inhabited Forests, 37 Pa. 
Co. 624. 


92. In re Forestry Commn., 9 Pa. 


99. Minister of the Interior for 
Canada v. Nelson, supra. 


1. Minister of the 
Canada v. Nelson, supra. 


2. Cross references: 


Officers of Illinois forest preserve 
districts see supra § 26. 


Powers and duties as to public for- 
ests and forest reserves see supra 
§§ 14-38. 

3. See statutory provisions. 


4 Chambers v.. McCollum, 272 P. 
707, 47 Idaho 74. 


Delegation of legislative power to 
executive officers or boards generally 
see Constitutional Law §§ 329-345. 


Interior for 


of Control, 100 S.E. 215, 84 W.Va. 417. 


7 Welch v. Ware, 119 P. 1080, 161 
Cal. 641. 


[a] Thus, under St. (1905) p 235, 
authorizing the state forester % ap- 
point fire wardens who may receive 
payment from the county or from 
private sources, an order of the coun- 
ty board appointing, as fire warden, 
at a specified salary, one already ap- 
pointed by the state*forester, was not 
an appointment but only a ‘fixing of 
salary, and it could not remove “him 
although it could deprive him of his 
salary. Welch v. Ware, 119 P. 1080, 
161 Cal. 641. 


& See statutory provisions; 
cases infra note 10; 


and 
and supra § 11. 


SR ee ea ee SE ee ee ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


er conferred.?? 


§ 40] 


specified.® 


tion only as is provided by law. 


*WOODS RIDER. In its ordinary sense, gener- 
ally in the turpentine industry, one employed as an 
overseer of the work in the woods.* 
also an invidious sense in connection with the prac- 
tice of peonage,? to describe one employed to scour 
the woods, and similar places, to hunt up the fleeing 
servants who have escaped from a condition of peon- 


9. See statutory provisions; and 
cases infra note 10. 

10. See cases infra this note. 

{aj Suppression of destructive in- 


sects.—(1) Under St. (1905) c 381 §§ 
2, 6, as amended by St. (1908) ¢ 591 
§§ 1, 2, relative to the suppression of 
gypsy and brown tail moths as public 
nuisances, and St. (1909) ¢ 263, §§ 1, 
2, transferring the duties in connec- 
tion therewith to the state forester, 
appointed under St. (1904) c¢ 409 § 1, 
the state forester had ample author- 
ity to suppress and destroy gypsy 
and brown tail moths on privately 
owned lands, and could direct his as- 
sistant or division superintendent to 
inspect and decide whether moths 
were prevalent and destroy them, and 
such authority was not limited by 
Resolves (1915) ec 2, directing the 
state forester to provide empioyment 
for needy persons, and the resolve in- 
ereasing the appropriation for that 
purpose. Burroughs v. Rane, 134 N. 
E. 361, 241 Mass. 1. (2) Where men 
employed under the general advice 
and direction of the state forester 
and his division superintendent, in 
destroying gypsy moths, cleared 
away and burned brush and cut down 
smaller trees of the kind in which 
moths mcst easily propagate, and 
this was the most practical method 
of destroying them, if in the state 
forester’s judgment the _ clearing 
away and burning of the infested 
brush and branches of the trees felled’ 
also required cording the wood, he 
did not exceed his official authority, 
and become a trespasser, so as to be 
liable for damage from a fire negli- 
gently started by the workmen, espe- 
cially where the owner of the prop- 
erty reimbursed the state treasury 
for the cording of the wood. Bur- 
roughs v. Rane, supra. 


[b] “Public work.”’—Resolves 
(1915) c 2, authorizing the state 


for- 
ester to provide employment for 
needy persons and to spend the 
amount therein authorized on the 


improvement and protection of for- 
ests and other ‘‘public work,” does 
not authorize the prosecution of work 
upon private lands for the benefit of 
private owners. Burroughs vy. Com., 
112 N.B. 491, 224 Mass. 28, Ann.Cas. 
1917A «38. 


[ec] Giving aid and advice.—Under 
Acts (1904) ec 409 § 2, the right of the 
state forester to give “aid or advice’ 
confers no authority to do the actual 
work of clearing forest lands for pri- 


The scope and extent of the duties of 
such officers depend on the terms of the particular 
statutes,'® and they are entitled to such compensa- 
Under a statute 
authorizing a public officer to make and carry out 
rules and regulations for the protection of forests, 
what ruies and regulations should be made are with- 
in his discretion so long as they are within the pow- 
In the absence of some express con- 


WOODS AND FORESTS—WOODWORKER 


tion.15 
. 
age.’ 


The word has | Jade of wood.® 


* 
vate owners. Burroughs v. Com., 112 
N.E. 491, 224 Mass. 28, Ann.Cas. 
1917A 38. 


[d] Detection of persons causing 
fires.—It was evidently the intention 
of the statute providing for the ap- 
pointment of detectives in the vari- 
ous counties to detect persons caus- 
ing fires, that they should codperate 
with township constables in prevent- 
ing the destruction of timber by fire 
and in bringing guilty persons to 
justice. In re Forestry, 9 Pa.Dist. 
537 (atty.-gen.’s op.) 


11. State v. Danculovic, 209 N.W. 
941, 168 Minn, 359. 


fa] Thus (1) under Minn. L. 
(1925) c 407 § 24, authorizing the 
state forester to appoint specified lo- 
cal officers as fire wardens for their 
respective districts, and making it 
their duty to do all things reasonably 
necessary to protect the property of 
their municipalities from fire and to 
extinguish the same, the persons so 
appointed are state officers, and must 
look to the statute under which they 
are appointed for their compensation. 
State v. Danculovic, 209 N.W. 941, 168 
Minn. 359. (2) The statuté contem- 
plates no full time duty, and they 
are entitled to payment only for serv- 
ices in emergencies. State v. Dancu- 
lovic, supra. (3) ‘Their compensa- 
tion must come from the forestry 
board, and when ,.a supervisor of 
town was appointed fire warden, the 
town board could not vote him a sal- 
ary. State v. Danculovic, supra. (4) 
Under St. (1905) p 235, authorizing 
the state forester to appoint fire 
wardens, who may receive payment 
from the county or from private 
sources, an order of the board of su- 
pervisors removing the fire warden, 
while invalid so far as it attempted 
to remove him as fire warden, did op- 
erate to deprive him of a right to 
any compensation from the county. 
Welch v. Ware, 119 P. 1080, 161 Cal. 


12. In re Forest Protection, 4 Pa. 
Dist. 670 (powers of secretary of 
agriculture under act March 13, 1895, 
PE peli ses [71S se 1201). 


13. Gunder v. Wyoming County, 
12 Pa.Dist. 78, 26 Pa.Co. 598 (so hold- 
ing as to act. March 30, 1897, P. L. p 
9 § 1, providing for payment of one 
half by the state and one half by the 
county). 


14. In re Forestry, 9 Pa.Dist. 537 
(atty.-gen.’s op.). 


WOODWORK.* 


WOODWORKER.* 
penter, joiner or cabinetmaker;’ also a machine used 


[71 C.J.] 17 


stitutional prohibition, a statute making the state or 
a governmental subdivision liable for the compensa- 
tion and expenses of such officers in fighting forest 
fires on private lands is valid,'* and such officer is 
entitled to compensation from the state or subdivi- 
sion made liable by the statute.'* 
while acting as such, is liable only for acts of mis- 
feasance done personally or under his personal direc- 


’ Such an officer, 


Objects, or parts of objects, 


A worker in wood, as a car- 


[a] Fires on lands of state.—Un- 
der Act March 30, 1897, P. L. p 9 § 1 
(repealed), making township consta- 
bles ex officio fire wardens, their ex- 
penses to be paid one half by the 
county and one half by the state, the 
county is liable for one half of their 
expenses in fighting forest fires on 
lands owned by the state. In re For- 
est Fire Extinguishment Costs, 29 Pa. 
Co. 2738, 14 Pa.Dist. 42. 


15. Burroughs v. Rane, 
361, 241 Mass. 1. 


[a] Scope of directions to subordi- 
nate.—The work performed by men 
selected by the overseers of the poor 
of a town under the immediate direc- 
tion of a foreman, an employee of the 
town, but under the general direction 
and superintendence of the state for- 
ester, and more immediately under 
the control of his division superin- 
tendent, directed to the suppression 
of gypsy moths, was held within the 
forester’s direction to the division su- 
perintendent to find badiy infested 
places and put at work those men 
whom the overseers of the poor might 
recommend as worthy. Burroughs v. 
Rane, 134 N.E. 361, 241 Mass. 1. 


Liability of public officer for acts 
ili ny tency generally see Officers §§ 


1. Griffith v. Hulion, 10 
355, 90 Fla. 582. beet 


[a] Duties described.—‘To ride 
the woods and look after and super- 
intend the chipping of trees and the 
dipping of the gum and getting same 
to the still, to have general superin- 
tendence of the hands in the woods 
and those in charge of the hauling 
of the gum to the still, and keeping 
the time of the other employees in 
connection with the still operations.” 
Griffith v. Hulion, 107 So. 354, 355, 90 
Fla. 582. 


2. See Peonage 48 C.J. p 801. 


3. See In re Peonage Charge, 1 
EY. 686, 690, e & ne 


4. See also Wood ante; Woodwork- 
er post; Woodworking Establishment 
post. 


_5. Century D. [quot Smith v. Na- 
tional Fire Ins. Co., 95 S.E. 562, 564, 
LS IN Cpe sie ye 


6 See also Woodwork ante; Wood- 
working Hstablishment post. 


_7 Century D. [quot Smith v. Na- 
tional Fire Ins. Co., 95 S.E. 562, 564, 
175 N.C. 314]. 


134 N.E. 


*By CARLOS M. SANDOVAL {Woods Rider—-Work or Works inclusive). 


[71 C. J.—2] 


, 
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to cut wood into desired shapes.® 


WOODWORKING ESTABLISHMENT.® 
been said that the term is at least ambiguous;?° and 
that, while it may sometimes include a sawmill,'? it 
is not usually so applied, but to plants with more 


complicated machinery.!? 


WOODY MATERIAL. Ligno-cellulose material; 


material which yields wood fiber.13 
WOOL.'* [§ 1] A. As Noun. 


curly hair which forms the fleece or fleecy coat of the 


sheep and some other animals.'® 


Phrases: “All sorts of 


9920 


wool, worsted, or mohair, 


[a] “Sawmill operator’ distin- 
guished.—‘‘Those employed to oper- 
ate a sawmill are generally referred 
to as a sawyer and the hands, and 
are not carpenters, joiners or cabinet- 
makers.” Smith v. National Fire Ins. 
Co., 95 S.E. 562, 564, 175 N.C. 314. 


“Carpenter” 9 C.J. p 1293. 


8. American Car & Foundry Co. v. 
es 70 N.B. 828, 829, 32 Ind.App. 


{a] Machine described.—A “wood- 
worker’ is a machine “used to cut 
wood into desired shapes, and for 
that purpose supplied with knives at- 
tached to a shaft, which, when the 
machine was. operated, revolved, 
bringing the knives in contact with 
wood placed on a table and run over 
said knives, which machine should 
have been supplied with springs to 
hold the wood in proper position as it 
was run over the knives.” American 
Car & Foundry Co. v. Clark, 70 N.E. 
828, 829, 32 Ind.App. 644. 


{b] Operation of “woodworker” 
more hazardous than operation of 
“planer.’’? American Car & Foundry 
Co. v. Clark, 70 N.E. 828, 830, 32 Ind. 
App. 644. 


“Machine”? 38 C.J. p 329. 


9. See also Woodwork ante; Wood- 
worker ante. 


“Establishment” 21 C.J. p 903. 


10. Smith v. National Fire Ins. 
Co., 95 S.E. 562, 564, 175 N.C. 314. 


11. Smith vy. National Fire Ins. Co., 
supra. 


“Sawmill” 56 C.J. p 133. 


12. Smith v. National Fire Ins. 
Co., 95 S.E. 562, 564, 175 N.C. 314. 


13. Masonite Corporation v. Celo- 
tex Co., 66 F.(2d) 451, 454. 


fa] “Bagasse” included.—‘‘Bagas- 
se is such a woody material.’ Mason- 
ite Corporation v. Celotex Co., 66 F. 
(2d) 451, 455. 

{b] “Straw” not inclnded.—Mason- 


ite Corporation v. Celotex Co., 66 F. 
(2d) 451, 455. 


[ec] “Natural wood” or “tree wood” 
distinguished.—Masonite Corporation 
vy. Celotex Co., 66 F.(2d) 451, 455. 


“Wood”? distinguished see Wood 
ante § 3 text and note 66. 


14. As used in tariff schedules see 
Customs Duties § 40. 


15. Century D. See Federal Trade 
Commission vy. Winsted Hosiery Co., 
42 S.Ct. 384, 258 U.S. 483, 490, 66 L.Ed. 
729; Elliott v. Swartwout, 10 Pet. 

(U. S.) MST Balen ee 873; Lawrence 
poktson & COs Va. Ss 166R 71285 7-29; 


wool,”1& 
wool,”!? “cotton wool,’’® “greasy wool,”’!® “made of 
“manufacture of 


WOODWORKER—WOOL 


wool,’2 “manufactures of wool, or of which wool is 


It has 


a component part,”?? 
wool,’’23 “scoured wool,”24 “sheepskins with the wool 
on, 725 “sheet composed wholly of wool,”?® “shorn 
wool, 727 “skin wool,’”?® “waste composed in part of 
wool,?29 “ wool’ and ‘hair,’ ”?° “wool and manufac- 


hintorau shawls made of 


tures thereof,’’?! “wool on the skin,’”’?? “wool scour- 


on the skin.’’35 


The fine, soft, 


Wool 
“Australian 


bing.?8 


92 C.C.A. 418 [aff 159 F. 189]. 


[a “Cotton wool’ distinguished. 
—‘‘Wool is produced from the ani- 
mal; cotton wool grows from the 
ground.” Pearce v. Cowie, 1 Holt N. 
PHENO, 3h. Cab 3, 17 Repringa 65. 


[b] “BMaix” distinguished.—Goat & 
Sheepskin Import Co. v. U..S., 27 S. 
Ct. 634, 206 U.S, 194,.204, 51 L.Ed. 
1022 (the court adding: “It may be 
difficult in some cases to define the 
line between ‘wool’ and ‘hair’ as a 
growth upon skins’). 


[c] “The word does not neces- 
sarily include all growth upon the 
coat:of a sheep.” Goat & Sheepskin 
Import Co. v. U. S., 27 S.Ct. 634, 206 
U.S. 194, 204, 51 L.Ed. 1022. 


“Growth on cabretta skins” includ- 
ed see Customs Duties § 40 note 67 
fad C3) 

“Mocha hair” not included see Cus- 
toms Duties § 40 note 67 [a] (5). 


“Worsted”? distinguished from 
“wool? under some tariff acts and in- 
ciuded by term under others see Cus- 
toms Duties § 40 text and note 65. 


16. Pearce v. Cowie, 1 Holt N.P. 
69, 70, 3 E.C.L. 37, 171 Reprint 165. 


[a] “Cotton wool” not included.— 
Pearce v. Cowie, 1 Holt N.P. 69, 71, 3 
E.C.L. 32%, 171 Reprint 165. 


17. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 491, 66 L.Ed. 729. 


[a] Held deceptive when used to 
describe underwear that was not 
made wholly from wool. Federal 
Trade Commission v. Winsted Hosi- 
ery Co., 42 S.Ct. 384, 258 U.S. 488, 492, 
66 L.Ed. 729. 


18. Pearce v. Cowie, 1 Holt N.P. 
G9 (iad BC.la. 37; 10k Reprint 165, 


fa] As unmanufactured wool.— 
“When applied to wool, it means un- 
manufactured wool.’ Pearce v. Co- 
wierd) Holt: NoP.-69, 71,18 ECLA is 17d 
Reprint 165. 


19. John Cooke & Co. Proprie- 
tary, Ltd. v. Commonwealth, 34 Austr. 
CELR. 26952707: 


20. Beard v. Nichols, 7 S.Ct. 548, 
120 U.S. 260, 261, 30 L.Ed. 652. 


21. Wolft-v. oU. oS:, 0143 TRY .1000; 
1002; U. S. v. Patton, 46 F. 461, 464. 


“Wool tops” held not “manufacture 
of wool” see infra § 2 note 76 [b]. 


22. Elliott v. Swartwout, 10 Pet. 
(U.S.) 187, 151, 9 L.Ed. 3738. See also 
Customs Duties § 40 text and note 48. 


[a] Phrase held not to include: 
(1) Worsted shawls with cotton 
borders. Elliott v. Swartwout, 10 


ed,’”’?? and “wool washed or scoured ;’’?* also, 


elastic webbing.?7 
of India rubber, wool, and cotton as distinguished 
from union elastic webbing and cotton elastic web- 


‘“Wwools 


[§ 2] B. Used Adjectively. The word when used 
as an adjective means made of wool.?® 


A webbing made 


=~ 


Pet; (U-S.): (137; 151, 153, °9) L:Bd. 373: 
(2) Worsted suspenders with cotton 
ends or straps. Elliott v. Swartwout, 
supra. 


23. Elliott v. Swartwout, supra. 
24. U.S. v. Patton, 46 F. 461, 464. 


25. Lawrence Johnson & Co. vy. U. 
S., 140 F. 116. 


26. Alkenbrack v. People, 1 Den. 
CNoY 3) S05 


27. John Cooke & Co. Proprietary, 
Ltd. and Field v. Commonwealth and 
Central Wool Committee, 31 Austr.C. 
L.R. 394, 413. 


28. John Cooke & Co., Proprietary, 
Ltd. v. Commonwealth, 34 Austr.C. 
L.R. 269, 270 (“wool taken from the 
skin of the sheep after slaughter’); 
John Cooke & Co. Proprietary, Ltd. 
and Field v. Commonwealth and Cen- 
ae woe Committee, 31 Austr,.C:L.R. 

94, 


29. In re R. F. Downing & Co., 139 
BH, 590, 591. 


30. Goat & Sheepskin Import Co. v. 
U. S., 27 S.Ct. 634, 206 U.S. 194, 204, 
51 L.Ed. 1022; Lawrence Johnson & 
We v. U.S., 166 BE. %28.%295 92°C Cex 


31. See Customs Duties § 40. 


32. See Customs Duties § 40 text 
and note 67. 


33. U.S. v. Ratton, 46 F. 461, 464. 


24. See Customs Duties § 40 text 
and note 69. 


35. Lawrence Johnson & Co. v. 
S., 140 F. 116; 
299, 18 C.C.A. 446. 


[a] “Cabretta skins” hela includ- 
ed by the term as used in Tariff Act 
July 24, 1897 ¢ 11 § 2 Free List par 
664 (30 St. at L. p 201), relating to 
raw skins, “except sheepskins with 
the wool on,’ and in par. 360 schedule 
K § 1, for “wools on the skin.” Law- 
rence Johnson & Co. v. United States, 
140, Bs 9116; 117. 


36. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 491, 66 L.Ed. 729. 


[a] “Worsted” distingnished.— 
Federal Trade Commission vy. Winsted 
Hosiery Co., 42 S.Ct. 384, 258 U.S. 483, 
491, 66 L.Ed. 729. 


“Worsted” post; 
37. “Elastic” 19 C.J. p 1256. 


38. Beard vy. Nichols, 7 S.Ct. 548, 
120 U.S. 260, 261, 30 L.Ed. 652. 


[a] Manufacture described.—‘In 
its manufacture it is not wrought by 
hand or braided by machinery but is 
woven in a loom.” Beard v. Nichols, 


185 
U. S. v. Bennet, 66 F. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


—~ 


Wool grease.?® 


use is for stuffing leather.*® 


Wool sorter’s disease. 


ee 548, 120 U.S. 260, 261, 30 L.Ed. 


[b] Uses.—“It is used for gores 
and gussets in the manufacture of 
Congress boots, and, without the rub- 
ber, would not be adapted to that 
use.” Beard v. Nichols, 7 S.Ct. 548, 
120 U.S. 260, 261, 30 L.Ed. 652. 


[c] “Distinguished from . . 
‘cotton elastic webbing,’ made of rub- 
ber and cotton.” Beard v. Nichols, 7 
ee 548, 120 U.S. 260, 261, 30 L.Ed. 


[d] “Distinguished from ‘Union 
elastic webbing,’ made of rubber, silk, 
and cotton.” Beard v. Nichols, 7 8.Ct 
548, 120 U.S. 260, 261, 30 L.Ed. 652. 


“Cotton” 15 C.J. p 349. 


“Cotton webbing” 15 C. J. p 350 
text and note 88. 


“India rubber” 31 C.J. p 476 text 
and note 75. 


39. See also Brown Grease 9 C. 
J. p 680; Degras 18 C.J. p 469; Lano- 
line 36 C.J. p 720; Wooleine post. 


“Grease” 28 C.J. p 825. 


40. Movius v. U. S., 66 F. 734, 736 
[cit Swan & Finch Co. v. U. S., 172 F. 
E(s>> Zinkeisen’v/ U.S.,° 167. F. 312, 
314, 92 C.C.A. 624; U.S. v. Léonard, 
100 F. 288, 289]. But see Swan & 
Finch Co. v. U. S., 149 F. 304; U.S. 
“a 108 F. 42, 44, 47 C.C.A. 
181. 


[a]. Hence it has been held not to 
include: (1) “‘“Adeps lanze  an- 
hydrous’ (wool fat without water) 
and ‘adeps lane cum aqua’ (with 
water). Zinkeisen & Co. y. U. S., 167 
F. 312, 313, 92 C.C.A. 624. (2) Lano- 
line. Movius v. U. S., 66 F. 734, 736 
[cit Zinkeisen & Co. v. U. S., 167 F. 
312, 314, 92 C.C.A. 624; U. S. v. Leon- 
ard, 100 F. 288, 289]. (3) Olein, or 
wooleine. Swan & Finch Co. v. U. S., 
172 F. 173. (4) The refined and ex- 
pensive products derived therefrom 


and used medicinally. Zinkeisen & 
Corie U.S. Supra. 
[b] Includes “refined wool grease.” 


—(1) The provision of Tariff Act 
July 24, 1897 c 11 § 1 schedule G par 
279, covering ‘wool grease,’ held to 
include a refined wool grease, from 
which the natural odor and mineral 
matter have been removed by a su- 
perior process, and which is commer- 
cially known as “wool grease.” Swan 
& Finch Co. v. U. S., 149 F. 304. (2) 
Substances obtained by washing the 
solid residuum left after the distilla- 
tion of wool grease, known as “hard 
yellow grease” and “white grease,” 
which are of a yellowish color, and 
have the consistency of a hard cake, 
held to be, in truth and substance 
“wool grease,” although not included 
in what is commercially known as 
such, and hence dutiable as ‘wool 
grease.” U.S. v. Leonard, 108 F. 42, 
44, 47 C.C.A. 181 [rev 100 RB. 288]. 


{[c] “It is imported in returned 
petroleum barrels, it is worth from 
two and a half to three cents a 
pound.” Movius v. U. S., 66 EF. 734, 
735 fa Zinkeisen & Co. v. U. S. 
167 F. 312, 313, 92,C.C.A. 624]. 


a 


A crude, raw material,*® ex- 
tracted from wool washings;*! the recovered grease 
which is exereted by the sheep and extracted from 
the suds after the wool has been scoured.*? 
sists of cholesterin and other fats and volatile fatty 
acids;* it is commonly, but not always, of a brown 
color,*# and is of a viscous consistency.*® 
The substance is also 
known as “brown grease,”** and “degras.”#§ 


WOOL 


It con- 
men.°! 


Its chief 


“oray wool,’’5® 


A disease*® caused 
{[d] ‘“Ganoline’ distinguished.— 
Movius v. U. S., 66 F. 734, 736 [cit 


Zinkeisen & Co. v. U. 
314, 92 C.C.A. 624; U. 
100 F. 288, 289]. ‘“Lanoline”’ 
J. p 720. 


“Crude” 17 C. J. p 387. 


“Raw material’ 52 C. J. p 1150 text 
and notes 6-15. 


41. Movius v. U. S., 66 F. 734, 735 
[quot Zinkeisen & Co. v. U. 8., 167 F. 
312, 313, 92 C.C.A. 624]. 


[a] Process described.—‘‘In the 
course of preparing the raw wool, for 
spinning, this grease is removed by 
means of dilute soap (or sodium car- 
bonate) solutions, or by extraction 
with volatile solvents. . The 
suds from wool scouring are “collected 
in large tanks, and, by acidulating 
with mineral acids, ‘brown grease’ or 
‘recovered grease’ is obtained, of 
varying composition, according as the 
suds from the wool are kept separate, 
or are mixed with the soap suds from 
the scoured woven goods, as is the 
case in those woollen mills where 
wool is washed, spun, and woven.’ 
I. Savi Leonard, 108 F. 42, 48, 47 C. 
CxAer US a, 


42. U. S. v. Leonard, 100 F. 288 
[rev on other grounds 108 FEF. 42, 47 
GiCyAS EST 


[a] “Sod oil” distinigaishea;—2. S. 
v. Leonard, 100 F. 288. 


43. Movius v. U. S., Cae F. 734, 735 
[quot Zinkeisen & Co. v. U. S., 167 F. 
312,, 3135.92 C:C.A.) 624]. 


[a] Chemical characteristics.—‘‘It 
contains from fifteen to thirty per 
cent potash. It emits a rank and dis- 
agreeable odor.” Movius v. U. S., 66 
F. 734, 735 [quot Zinkeisen & Co. v. 
U. 'S., 167 F. 312, 313, 92 C.C.A. 624]. 


SACI? 186. J. Diitoo. 
44. U.S. v. Leonard, 108 F. 42, 43, 
47 C.C.A. 181; U. S. v. Leonard, 100 


Pe ae Movius Ve (Sa G6mne aod: 


45. Movius v. U. S., 66 F. 734, 735 
[quot Swan & Finch Co. v. U. S., 172 


Selovaek. "oba, 
S. v. Leonard, 
386 C. 


F. 173; Zinkeisen & Co. v. U. S., 167 
I. 312, 313, 92.C.C.A.. 6247. 

[a] Similarly expressed.—(1) ‘It 
has somewhat the consistency of 


molasses or soft lard.” U.S. v. Leon- 
ard, 100 F. 288. (2) “It resembles 
molasses and tar mixed together.” 
Movius v. U. S., 66 F. 734, 735 [quot 
Zinkeisen & Co. v. U. Si, 167 EF. 812, 
318, 92 C.C.A. 624]. 


46. U.S. v. Leonard, 108 F. 42, 44, 
47°C CsA. Sis MOvIUS "Ve", BS:, IBY, 
734, 736 [quot Zinkeisen & Co. v. U. 


, 167 F. 312, 3138, 92 C.C.A. 624]. See 
U. S. v. Leonard, 100 F. 288. 

47. Zinkeisen & Co. v. U. S:,° 167 
Fi sic, mole, won. CA Nora se aL. S. 


Ve 
Leonard, 108 F. 42, 43, 47 C.C.A. 181. 
“Brown grease” 9 C.J. p 680. 


48. Zinkeisen & Co. v. U. S., 167 F. 
312, 313, 92 C.C.A. 624; U.S. v. Leon- 
ard, 108 F. 42, 43, 47 C.C.A. 181. See 
U. S. v. Leonard, 100 F. 288, 289. 


[a] “Brown grease” and “degras” 


Other phrases: 
fat,”>3 “brown wool grease,”®* “cotton and wool,’’®® 
“merino, wool, and cotton, 
ural wool,”®® “one full wool year,”°® “part cotton 


[71 €.J.] 19 


by the infliction upon the body of putrid animal 
matter containing poisonous bacillus anthrax,°’® so- 
called because it happens among people that handle 
wools and hides, such as tanners, butchers, and herds- 


“All wool,”?52 “anhydrous wool 


57 bbnat. 


equivalent.—‘In the trade of the 
United States ‘degras’ and ‘brown 
grease’ have now like sig- 


nification and each is the equivalent 
of what is known commercially as 
‘wool grease.’’”’ U.S. v. Leonard, 108 
By 42/43, 147.C.C. Aj 181. 


“Degras” 18 C.J. p 469. 
49. “Disease” 18 C.J. p 1139. 


50. Bacon v. U. S. Mutual Acc. 
Assoc., 25 N.E. 399, 123 N.Y. 304, 309, 
20 Am.S.R. 748, 9 L.R.A. 617. 


[a] Death from it held “from dis- 
ease” and not “by accident.”—Bacon 
v. U. S. Mutual Acc. Assoc., 25 N.E. 
399, 123 N.Y. 304, 309, 20 Am.S.R. 748, 
92 TRAY 617: 


[b] ‘It is commonly known as 
malignant pustule, charbon, or anth- 
rax; they are all synonymous terms.” 
Bacon v. U. S. Mutual Acc. Assoc., 
25 N.E. 399, 123 N.Y. 304, 310, 20 Am. 
SERS 748509 ER. As i617, 


“Anthrax” 3 C.J. p 229. 
“Charbon” 11 C.J. p 290. 
“Malignant pustule”’ 38 C.J. p 519. 


51. Bacon v. U. S. Mutual Acc. 
Assoc., 25 N.E. 399, 123 N.Y. 304, 310, 


20 Am.S.R. 748, 9 L.R.A. 617. 


52. Federal Trade Commission vy. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 492, 66 L.Ed. 729 (used ad- 
jectively to describe knit underwear 
and other goods). 


5S. Zinkeisen & Co. v. U. S., 167 
F. 312, 92 C.C.A. 624. See also “wool 
fat without water’ infra note 71. 


[a] “Known as 
hydrous’ 
Zinkeisen & Co. v. U. S., 
92 C.C.A. 624. 


{[b] Held not “wool grease’ but 
medicinal preparation.—Zinkeisen & 
Co. v. U: Si; 167 F.'312, 92 C.C.A. 624. 


54. U.S. v. Leonard, 108 F. 42, 43, 
Aha ©.CcAcL Sis 


55. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 488, 492, 66 L.Ed. 729 (used ad- 
jectively as proper description of un- 
derwear not made wholly of wool). 


56. Federal Trade Commission y. 
Winsted Hosiery Co., supra. 


[a] Held deceptive on label of 
knit underwear which was not made 
wholly of wool. Federal Trade Com- 


‘adeps lane an- 
(wool fat without water).” 
167 F. 312} 


mission vy. Winsted Hosiery Co., 42 
S.Ct. 384, 258 U.S. 483, 490, 492, 66 
L.Ed. 7:29, 


57. Federal Trade Commission v. 
Winsted Hosiery Co., supra (used ad- 
jectively to describe underwear and 
other similar goods). 


58. Federal Trade Commission v. 
Winsted Hosiery Co., supra. 


[a] Held deceptive on label at- 
tached to knit underwear which was 
not made wholly of wool. Federal 
Trade Commission vy. Winsted Hosi- 
ery Co., 42 S.Ct. 384, 258 U.S. 483, 492, 
66 L.Ed. 729. 


59. John Cooke & Co. Proprietary, 


20 [71 C.J.] 


and part wool,”® “part wool,”®! “part wool and the 
wool,” °* 
grease,”°4 “wool and eotton,”®5 “wool and sheep- 
skins regulations,”®* “wool and woollen goods, 


residue cotton,”®? “pure 


WOOL—WOOLEN 


WOOLEINE. 
“refined wool 


67 


WCOOLEN.®? 


“wool clip,’®’ “wool, cotton, and silk,”®® “wool 


siete epee O Oluamtient 


“wool sweepings,’”’?> “wool tops, 
and “worsted, wool, and cotton.’”’*§ 


Ltd. v. Commonwealth, 34 Austr.C.L. 
R. 269, 277. 


60. Alkenbrack y. People, 
GNaYs) 380; 81. 


61. Federal Trade Commission y. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 4838, 492, 66 L.Ed. 729 (used ad- 
jectively as proper description of 
goods not made wholly of wool). 


62. Alkenbrack v. People, 1 Den. 
NY) cS 05, (Sie 
63. Federal Trade Commission vy. 


Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 492, 66 L.Ed. 729. 


Den: 


64 Swan & Finch Co. y. U. S., 149 
F. 304. 
65. .Federal Trade Commission v. 


Winsted Hosiery Co., 42 S.Ct. 384, 
258 U.S. 488, 490, 66 L.Ed. 729 (used 
adjectively to describe underwear and 
similar goods). 


66. Commonwealth vy. Colonial 
Combing, Spinning & Weaving Co., 
Ltd., 31 Austr.C.L.R. 421, 434. 


[a] Australian War-Time Enact- 
ments, ‘regulating ‘inter alia’ the 
conditions under which sheepskins 
and wool may be sold and purchased 
in Australia’ to solve ‘‘the question 
of ensuring an adequate supply of 
wool to meet the military needs of 
the British and Allied armies.” 
Commonwealth v. Colonial Combing, 
Spinning & Weaving Co., Ltd. 31 
Austr.C.L.R. 421, 434, 457. 


67. Beard v. Nichols, 7 S.Ct. 548, 
£20) US. 260, 261, 30 L.Ed. 652. 


68. John Cooke & Co. Proprietary, 
Ltd. v. Commonwealth, 34 Austr.C.L. 
R. 269, 271; Commonwealth v. Colo- 
nial Combing, Spinning & Weaving 
Coumautal, Pele Austr: Cul. Ris 4 2s 4506 
John Cooke & Co. Proprietary, Ltd. 
and Field v. Commonwealth and Cen- 
tral Wool Committee, 31 Austr.C.L.R. 
394, 416. 


69. Federal Trade Commission vy. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 4838, 490, 66 L.Ed. 729 (used ad- 
jectively to describe underwear and 
similar goods). 

, 70. U. S. v. Leonard, 108 FE. 42, 47 
(CHONG Bile 


[a] “Wool fat is the natural 
grease contained in sheep’s wool.” 
U..S. v. Leonard, 108 F. 42, 47 C.C.A. 


181. See also Wool grease supra 
notes 39-48. 

Wa Zinkeisen, & Co. Va. U..S., 167, 
HY 312; 92 C.C. A... 624. 

“Anhydrous wool fat” equivalent 
see supra note 58 [a]. 

72, Zinkeisen & Co. v. U. S:, 167 
Ba Sl2O2G.C.A. 624: 

[a] Meld not “wool grease” but 


medicinal preparation.—Zinkeisen & 
@o. iv... Sty 167) By. 312592) CCA. 6274: 

73. In re R. F. Downing & Co., 139 
ISK ele 

Held not to be “wool waste” see 
infra note 77 [b] (3). 

74, U.S. v. Bennet, 66 F. 299,.300, 
13°C; CA. 446. 


without water, 


with water,”?2 “wool fly,”73 “wool skins,”’* 
76 


M71 Phrases: 


en cloth,’’’* 


“wool fat 


“wool waste,”?7 


[a] “Fur skins” compared.—uvU. S. 
v. Bennet, 66 F. 299, 300, 13 C.C.A. 446. 


75. In re R. F. Downing & Co., 139 
By 905, oon. 


Held not to be “wool waste” 
infra note 77 [b] (3). 


76. Commonwealth vy. Colonial 
Combing, Spinning & Weaving Co., 
Ltd., 31 Austr.C.L.R. 421, 435. 


[a] Phrase defined.—‘‘ ‘Wool tops’ 
1 en, -eeCOnsist 5 of wool which 
has been put through several process- 
es and prepared for spinning.’ U. 
S. v. Patton, 46 F. 461, 464. 


[b] Held not “manufacture of 
wool.”—U. S. v. Patton, 46 F. 461, 464. 


“Wool tops” held not “wool waste” 
ray Customs Duties § 40 note 62 [a] 


see 


77. InreR. F. Downing & Co., 139 
H.. 590, bol SViandesrift: i. Com Vie Ue 
S., 12 Cust.App. 230, 233. See also 


Customs Duties § 40 text and note 62. 


Laer sr hereeteriitincany he. es 
such parts or particles of the wool 
as are thrown off in the several 
processes of its manufacture into 
woolen or worsted fabrics.” U.S. v. 
Patton, 46 F. 461, 464. 


[b] Held not to be “‘wool waste:” 
(1) Books of samples of woolen cloth, 
intended to be used as samples and 
then thrown away, held not wool 
waste under Tariff Act (1913) par 
651, but woolen cloth under par 288. 
Vandegrift & Co. v. U. S., 12 Cust.App. 
230, 233. (2) So-called ‘“‘wool tops” 
or torn fragments of wool tops made 
intentionally to resemble what was 
generally known as “wool waste” held 
not to be ‘‘wool waste.” SPAS Urls 
Patton, 46 F. 461, 464. (3) ‘Wool 
sweepings,” such as carpet shearings 
and ‘‘wool fly,’’ not having sufficient 
fiber to be of value for manufactur- 
ing purposes, held not “wool waste” 
within the meaning of the customs 
law. In re R. F. Downing & Co., 139 
EVE 590; 59d: 


78. Eederal Trade Commission vy. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 490, 66 L.Ed. 729 (used ad- 
jectively to describe underwear and 
other similar goods). 


79. Swan & Finch Co. v. U. S., 172 
Weiss 


[a] Held not “wool grease.”— 
“The substance at bar being an oil, 
and, being distilled from wool grease, 
should be considered as a product of 
that material, rather than wool 
grease itself.” Swan & Finch Co. v. 
1Ose Ss let 18 aligfs} 


“Oil” 46 C.J. p 1087. 


“Wool grease” see Wool § 2 text 
and notes 40-48. 


80. Swan & Finch Co. v. U. S., 172 
We 13s 


“Olein” 46 C.J. p 1089. 


81. See also Worsted post, 
82. Century D. 
“Wool” ante. 


83. Alkenbrack v. People, 1 Den. 


A dark reddish oil distilled from 


wool grease, a distillate from wool grease in the form 
of an oil;7® also known as “wool olein. 


2980 


Consisting of wool, made of wool.*? 


“Cotton and woollen blanket,”’? “wool- 

“woolen cloths,’’*® 
sheet,”8° “woolen goods,”8? “woolen materia 
“woolen or worsted cloth,”*® and “woolen rags. 


‘“voollen flannel 
] N88 
y) 


9990 


(N.Y.) 80, 81. 


“Woollen flannel sheet” not equiva- 
lent see infra note 86 [b]. 


84. Vandegrift & Co. v. U. S.,, 12 
Cust.App. 230, 232. 


[a] Held “woolen cloth’ and not 
“wool waste” ox “rags.”—Books of 
samples of woolen cloth, intended to 
be used as samples and then thrown 
away held not wool waste under 
Tariff Act (1913) par 651, rags under 
par 586 or waste not specially pro- 
vided for under par 381, but ‘‘woolen 
cloth” under par 288. Vandegrift & 
Co. v. U. S., 12 Cust.App. 230, 232, 237. 


85. U.S. v. Brown & Eadie, 136 F. 
550, 552, 69, C.C-A. 260; 


[a] “Waterproof cloths” distin- 
guished.—In holding “Cravenette 
cloth” dutiable as ‘‘waterproof cloth” 
and not as “woolen or worsted 
cloths not otherwise provided for,” 
the court said: ‘“‘There is no reason 
why woolen cloth may not be water- 
proofed and thus become waterproof 
cloth. When this is done it is taken 
out of the broad class of woolen 
cloths and placed in the more precise 
and restricted class of waterproof 
cloths.” U.S. v. Brown & Eadie, 136 
FB. 550, 552, 69 C.C.A. 260. 


g6. Alkenbrack ‘vy. People, 1 Den. 
GN) 80; 1812 


[a] As meaning “sheet composed 
wholly of wool.”—Alkenbrack y. Peo- 
ple, 1 Den. (N.Y.) 80, 81. 


[b] “Cotton and woollen blanket” 
not equivalent.—Alkenbrack vy. Peo- 
ple, 1, Den. (N.Y.). 80, 81. 


[c] Not one partly cotton.—In a 
prosecution for petit larceny, the 
court, in reversing a conviction, said: 
“But the accused was put on her trial 
for stealing ‘a Sheet composed wholly 
of wool,’ for it is described as, ‘one 
white woollen flannel sheet;’ and she 
was convicted of stealing an article 
‘part cotton and part wool,’ called a 
‘cotton and woollen blanket.’ ” Alken- 
brack v. People, 1 Den. (N.Y.) 80, 81. 


87. Wolff v. U. S., 113 F. 1001, 1002. 


[a] As not including “mohair 
braids.”—Within the meaning of the 
tariff act suspending the reduction 
of duties on such goods, the phrase 
held not to include mohair braids 
made of the hair of Angora goats. 
Wolff iv. U. S., 113 3B. L001, 1002: 


88. U. S. v. Pearson & Emmott, 
V3) Be5d, 572. 


89. U.S. v. Brown & Eadie, 136 F: 
550,,551,,,69 .C.C.A., 260. 


90. U.S. v. Pearson & Emmott, 131 
EF. 571, 572. 


[a] “Waste” distinguished.—Clip- 
pings of woolen material, produced in 
the process of Making up garments, 
held to be “rags,’’ within both the 
popular and the commercial significa- 
tion of the term, and to be more 
specifically provided for as “woolen 
rags,” in Tariff Act July 24, 1897, ec. 
11 § 1 schedule K, par 363, than in 
par 362, as “wastes composed wholly 
or in part of wool, not specially pro- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WOOL GREASE.®! 
WOOL MILL.°? 


WOOLSACK. The seat of the Lord Chancellor 
of England in the House of Lords, being a large 
square bag of wool, without back or arms, covered 


with red cloth.®* 
WOOL SORTER’S DISEASE.°# 
WORD.?®® 


munieate with each other;%*® 


not to be fixed and unchanged. 


vided for.” U.S. v. 
mott, 131 F. 571, 572. 


91. See Wool ante § 2 text and 
notes 40-48. 


Pearson & Em- 


92. See Mills § 18. 

93-6 Black - i. .D. [eit + Braude; 
Webster D.] 

94. See Wool ante § 2 text and 
note 50. 

95. Word or words: 


Acticnable see Libel and Slander §§ 
12-160 (civil liability), §§ 633-641 
(criminal liability). 


Arbitrary see Trade-Marks, Trade- 
Names, and Unfair Competition §§ 
45, 

Construction of in: 

Bills and Notes §§ 135-138. 
Bonds §§ 49-59. 


Building and Construction 
tracts §§ 42, 


Chattel Mortgages §§ 166, 167. 


Constitution see Constitutional 
Law §§ 42-54. 


Contracts §§ 489-504, 516-524. 
Deeds §§ 206-228. 
Indictments and Informations §§ 


Con- 


173-187. 

Instructions to jury see Trial §§ 
567-590. 

Instrument creating trust see 


Trusts §§ 251-255. 


Insurance policy see Insurance §§ 
261-267; and particular insur- 
ance titles. 


Mortgages §§ 335-342. 
Patents §§ 335-340. 
Pleading §§ 117-120. 


Statutes §§ 577-587 (words and 
phrases), § 593 (words omitted), 
§§ 630-637 (as mandatory or di- 
rectory). 


Wills §§ 1126-1145; 1196 et seq pas- 
sim. 


Fanciful see Trade-Marks, Trade- 
Names, and Unfair Competition §§ 
45, 46 


Foreign as trade-mark see Trade- 
Marks, Trade-Names, and Unfair 
Competition § 60. 


“Precatory words” 49 C.J. p 1317. 


96. Dadirrian v. Yacubian, 72 F. 
1910, 10138. See In re Holt, [1896] 1 
Cheri 1y 02 2. 


[a] Development and growth dis- 
cussed.—‘‘The impulses by which a 
word extends itself from the usage of 
one people to that of another, the 
laws of comparative philology by 
which a_ transliteration—when the 
elemental sounds pt one language are 


* 


[§ 1] A. In Singular. 
combination of particular sounds by which men com- 
a part of speech;?? 
the expression of a mental idea or conception;®*® the 
“skin of a living thought;’°®® and it has been said 


WOOL GREASE—WORD 


Phrases: 
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“Raney word or words not in common 


use,”? “invented word,’® “word importing the plural 
number only,’’* “word importing the singular number 


or." 


only,”® “word is ‘distinetive,’”° and “word of hon- 


[§ 2] B. In Plural. The common signs that man- 


kind make use of to declare their intentions to one 
another; symbols indicating ideas;® symbols to be 
compared with things and persons and events ;*° the 


A word is 


vehicle of thought.11 
symbols whereby the parties manifest their purpose 
that it may be earried into execution.1? It has been 
said that words do not always mean the same thing ;** 
that their construction is frequently governed by 


In a contract words are the 


the intention of the persons using them,?# or the pur- 


signified by written signs unknown 
in the other—is explained and held 
to be accurate, and the arrangement 
of English letters which reproduce 
the word, are subject to the exclusive 
dominion of no man.” Dadirrian v. 
Yacubian, 72 F. 1010, 1013. 


Lb] Must have meaning.—‘‘A 
meaningless collocation of letters is 
not a ‘word’ in the ordinary sense.” 
In re Holt; [1896]. 2° Ch. 711, 722. 


[ec] Relation of spoken and writ- 
ten word.—‘‘A word must exist in 
speech betore it can be signified in 
letters or characters.” Dadirrian v. 
Yacubian, 72 F. 1010, 1013. 


“Sound” 58 C.J. p 809. 


PhS Inere: Holt. 7£1896).1 3Ch:. 711, 


98. In re Holt, supra. 
“Idea”. 31 C.J. p 2386. 


99. Electric Reduction 
Lewellyn, 11 F.(2d) 493, 494. 


“Thought” 62 C.J. p 927. 


1. Electric Reduction 
Lewellyn, 11 F.(2d) 493, 494. 


[a] May vary greatly.—‘‘A word 
is not a crystal, transparent and un- 
changed; it is the skin of a living 
thought and may vary greatly in 
color and content according to the cir- 
cumstances in which it is used.” 
Electric Reduction Co. v. Lewellyn, 
11 F.(2d) 498, 494. 


2. In re Holt,” [1896]).1:Ch. 711,722. 


In re Teofani & Co.’s Trade 
ELOLSE2 (Ch5 45, 5 56097.) Inwre 
Folt; T1896 1a (Che 711 eaa2. 


[aj “Name of an individual’ con- 
trasted.—In re Holt, [1896] 1 Ch. 711, 
722 (under Trade-Mark Act). 


[b] “Word” distinguished.—In re 
Holt, [1396] 4) Chi) 711, 722. 


4 Henderson vy. Commonwealth, 91 
a 1141, 122 Ky. 296, 302, 28 Ky.L. 
1 : 


Cove vs 


Co. Vv. 


3. 
Mark, 


5. Henderson v. Commonwealth, 
supra. 
{a] In construction of statutes “a 


word importing the singular number 
only may extend and be applied to 
several persons or things, as well as 
to one person or thing, and a word 
importing the plural number only 
may extend and be applied to one per- 
son or thing as well as to several 
persons or things.” Ky. St. (1903) § 
457 [quot Henderson v. Common- 
wealth, 91 S.W. 1141, 122 Ky. 296, 302, 
28 Ky.L. 1212]. See also Statutes § 
586. 


6. In re Teofani & Co.’s Trade 
Mark, [1913] 2 Ch. 545, 569. 


[a] As prerequisite for adaptation 
as trade-mark.—In re Teofani & Co.’s 
Trade Mark, [1913] 2 Ch. 545, 569. 


7. Osgood v. Skinner, 111 Il].App. 
606, 618. 
[a] As not restricted to moral ob- 


ligation.—Where a written contract 
for the sale of a business was silent 
as to the sellers’ reéngaging in such 
business for a certain time, and it 
was claimed that, by an oral agree- 
ment, the sellers agreed on their 
“word of honor” not to engage in 
such business again, the court held 
that the use of the quoted phrase did 
not necessarily, as a matter of law, 
show that the obligation assumed was 
a mere moral obligation. Osgood v. 
Skinner, 111 Il]l.App. 606, 613. 


8 Rutherford Inst. Nat. L. bk 2c¢ 
7 § 2 [quot Pea Patch Island Case, 30 
F.Cas.No. 18,311, 1 Wall. Jr. appendix 
ix (also cit 1 Blackstone Comm. p. 
59: Grotius (bk 72 “ci16 1§3 1) 7)’ Make 
County v. Rollins, 9 S.Ct. 651, 130 U. 
S. 662, 671, 32 L.Ed. 1060. 


“Sign” 58 C.J. p 714. 


9. Association for Protection of 
Adirondacks v. MacDonald, 170 N.E. 
902, 904, 253. N.Y.. 234: 


“Symbol” 60 ©.J. p 1202. 


10. In re Fowles’ Will, 118 N.E. 
6h1, 222 N.Y. 222, 232; Ann.Cas.1918D 
834 [quot In re Rausch’s Will, 179 N 
EY 755, °757,° 258 Neya=3274° 


11. Sikes v. State, 
[quot Clearwater v. 
526, 72 Kan. 92, 94] 


“Wehicle’ 66 C.J. p 426. 


12. Whitney v. Wyman, 101 U.S. 
392, 396, 25 L.Ed. 1050 [quot Morrison 
Vv. eee 48 A. 926, 93 Md. 319, 
330]. 


13. BHlectric Reduction. Co. vv. 
Lewellyn, 11 F.(2d) 493, 494. But see 
Pea Patch Island Case, 30 F.Cas.No. 
18,311, 1 Wall. Jr. appendix ix (where 
it was said: ‘Words are to 
be understood in one sense by both 
[parties to a contract]. How can 
that be unless there be a standard 
5 as nearly fixed as possible?”). 


[a] Similarly expressed.— ‘The 
same words may have different mean- 
ings in different parts of the same 
act and of course words may be used 
in a statute in a sense different from 
that in which they ae used in the 
constitution.” Lam v. Say 36 
S.Ct. 255, 240 U.S. 60, 85, 60 L.Ed. 526. 


14. Whitney v. Wyman, 101 U.S. 
392, 396, 25 L.Ed. 1050; Sikes v. State, 
67 Ala. 77, 80; Clearwater v. Bow- 
man, 82 P. 526, 72 Kan. 92, 94; Mor- 
rison v. Baechtold, 48 A. 926, 93 Md. 
319, 330. 


“Words are nothing except in con- 
nection with the intention with which 
they are used, or taken. The animus 
of a look, or other expressions of 
countenance, is as perceptible to the 
eye, as words are to the ear, and often 


67 Ala. 77, 80 
Bowman, 82 P. 


22 [71 C.J.] 


pose and object in view;15 and hence the particular 
meaning of words may vary according to the circum- 
stances,'® the place,” or the time,!® of their use; 
and ordinarily, unless the context requires otherwise, 
words are to be given their natural or ordinary mean- 
ing;t® and, when the words of a man express his 
meaning plainly, distinctly, and perfectly, there is 
no occasion to have recourse to any other means of 


interpretation.?° 


Phrases: 
eral words, 
“spoken words,’’?4 
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coe 


“words of authority,”?> “ 


“words of indemnity,’ 


much more capable of correct under- 
standing.” Ray v. State, 50 Ala. 104, 
107. 


“Intention” 33 C.J. p 169. 


15. Association for Protection of 
Adirondacks y. MacDonald, 170 N.E. 
902, 903, 253 N.Y. 234 [cit State of 
Ohio v. Agler, 50 S.Ct. 154, 280 U.S. 
379, 383, 74 L.Ed. 489]. 


“Object” 46 C.J. p 844. 
“Purpose” 51 C.J. p 102. 


16. Electric Reduction Co. v. 
Lewellyn, 11 F.(2d) 498, 494. See 
Pama Wau iis Sos. Cle 2005 240 U.S. 
60, 65, 60 L.Ed. 526; Ray v. State, 50 
Ala. 104, 107; State v. McArthur, 32 
Pesos oO Vash. O58, Doo: 


[a] “They register frequently ac- 
cordixg to association, or like the 
thermometer, by the atmosphere sur- 
rounding them.” Association .for 
Protection of Adirondacks vy. MacDon- 
ald, 170 N.E. 902, 904, 253 N.Y. 234. 


“Circumstances” 11 C.J. p 768. 


17.. People v. Gastro, 42 N.W. 937, 
75 Mich. 127, 131. 


[a] “Words sometimes acquire a 
peculiar signification, in a particular 
locality, different from their ordinary 
meaning, but, when such is the case, 
it is a fact requiring proof and not a 
fact the court can take judicial notice 
of.” People v. Gastro, 42 .N.W. 937, 
75 Mich. 127, 131 (holding word dis- 
cussed [pimp] was not shown to have 
acquired any peculiar meaning). 


18. Sikes v. State, 67 Ala. 77, 80; 
Clearwater vy. Bowman, 82 P. 526, 72 
Kan. 92, 94. 


19. Lake County v. Rollins, 9 S.Ct. 
651, 130 U.S. 662, 670, 32 L.Ed. 1060; 
Pea Patch Island Case, 30 F.Cas.No. 
18,311, 1 Wall. Jr. appendix ix; State 
Vv. McArthur, 32 P. 367, 5 Wash. 558, 
559. See also Constitutional Law §8§ 
47-49; Contracts § 489; Deeds § 209; 
Statutes § 577; Wills §§ 1127, 1128. 


“Natural” 45 C.J. p 392. 
“Ordinary” 46 C.J. p 1132. 


20. Rutherford Inst. Nat. L. bk 2 
e 7 § 2 [quot Pea Patch Island Case, 
30 F.Cas.No. 18,311, 1 Wall. Jr. ap- 
pendix ix (also cit 1 Blackstone 
Comm. p 59; Grotius bk 2 ¢ 16 § 1)]; 
Lake County v. Rollins, 9 S.Ct. 651, 
130 U.S. 662, 671, 32 Ld. 1060. See 
In re Rausch’s Will, 179 N.E. 755, 757, 
258 N.Y. 327; In re Fowles’ Will, 118 
N.E. 611, 222 N.Y. 222, 232, Ann.Cas. 
1918D 834. 


[a] Similarly expressed.—‘“If the 
words convey a definite meaning 
which involves no absurdity, nor any 


“Folio of one hundred words,”?! “gen- 
‘number of words transeribed,”?3 
words, figures and letters’ fol- 
lowing,”?> “ ‘words’ following,’’?*® “words of art,”?7 
words of deseription,’’?® 
“words of distribution,”’®® “words of exoneration,’’?! 
“words of the lke im- 


WORD—WORK 


port,’°? “words 


to that effect,”** and “written or 


printed words.’’?> 
WORDS OF LIMITATION.?¢ 
WORDS OF PURCHASE.?? 
WORDS, PHRASES, AND MAXIMS.?** 
WORK or WORKS.?® 


[§ 1] A. In General. It 


has been said that the word has many, and some very 


contradiction of other parts of the in- 
strument, then that meaning, ap- 
parent on the face of the instrument, 
must be accepted, and neither the 
courts nor the legislature have the 
right to add to it or take from it.” 
Lake County v. Rollins, 9 S.Ct. 651, 
130 U.S. 662, 670, 32 L.Ed. 1060. 


21. \ Walsh’ ‘v. Jackson, 81 P. 258, 
33 Colo. 454, 457. 


[a] Punctuation marks excluded. 
—In construing a statute providing 
that the stenographer transcribing 
the shorthand notes of the testimony 
shall be allowed not exceeding twenty 
cents per folio of one hundred words, 
the court said: “It is so clear that 
the compensation of the stenographer 
is to be determined by the number of 
words transcribed, and not by the 
number of punctuation marks: eh. 4. 
that it is not necessary to enter upon 
a dissertation on the subject. The 
trial court was in error in allowing 
the stenographer for punctuation 
marks.” Walsh vy. Jackson, 81 P. 258, 
33 Colo. 454, 457. 


22. Evens y. Griscom, 42 N.J.Law 
579, 588, 86 Am.R. 542. 


[a] Meaning of phrase.—‘“By gen- 
eral words is meant such terms as, 
according to the common use of lan- 
guage, can, without doing them 
violence, be made to stand in agree- 
ment with the rest of the descriptive 
phrases.” Evens v. Griscom, 42 N.J 
Law 579, 588, 36 Am.R. 542. 


23. Walsh y. Jackson, 81 P. 258, 33 
Colo. 454, 457. 


24. State v. McArthur, 32 P. 367, 
5 Wash. 558. 


é aS Smith vy. Butler, 25 N.H. 521, 
24. 
26. Smith yv. Butler, supra. 


27. Cargill v. Thompson, 59 N.W. 
638, 57 Minn. 534, 545. 


[a] Held “words of art.”—In dis- 
cussing the term “head of water,” as 
occurring in a contract calling for 
water power to be used in propelling 
a mill, the court said: “If there were 
words of art’ used, it was proper for 
an expert witness to state the mean- 
ing of such words in the art. Such, 
for instance, is, in this lease, the 
term ‘head of water.’ As that is a 
technical term in hydraulics, an ex- 
pert might give its meaning.” Cargill 
v. Thompson, 59 N.W. 638, 57 Minn. 
534, 545. 


28. Welden v. 
EiRZ9 83. 


[a] “Words of exoneration” con- 


Smith, 34 Austr.C. 


trasted.—Welden v. Smith, 34 Austr | 


wide, meanings;*° and is of broad*? or of very ex- 
tensive signification.*2 —s 


[§ 2] B. As Noun—1. Denoting Act or Action. 
The word “work” has been generally defined as an en- 
terprise, or-project, or undertaking ; 
been said to be synonymous wit 
word “works” in its primary sense denotes actions. 
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and it has. 
aud the 


Cr R29 noe 


29. Evens v. Griscom, 42 N.J.Law 
579, 588, 36 Am.R. 542. 


30. Campbell v. Glasgow, 27 Austr. 
CaUARS 531, 7453 


[a] “Words of limitation” com- 
pared and contrasted.—Campbell v.. 
Glasgow, 27 Austr.C.L.R. 31, 45. 


S31. Welden vy. Smith, 34 Austr.C. 
TAR 295 ods 


32. Welden y. Smith, supra. 


33. Portwood v. Hunter, 6 B.Mon. 
(Ky.) 5388, 539 (as used in a statute 
prescribing the proof necessary to 
prove a nuncupative will). 


34. Trumbull v. ae eee 21 N.E. 
366, 149 Mass. 200, 203, 4 L.R.A. 117 
(as used in a statute regulating the 
character of an estate conveyed by 
deed or will); Maitland yv. Goldney, 
2 East 425, 437, 102 Reprint 431 (as. 
used in an action for slander). 


35. State v. McArthur, 32 P. 367, 5 
Wash. 558, 559. 


- 36. See Limitation 37 C.J. p 665 
text and notes 27, 28. 


37. See Purchase 51 C.J. p 96 text 
and notes 6, 7. 


88. See 1-71 C.J. passim. 


39. See also Labor or Labour 35 
C.J. p 922; Master and Servant 39 C. 
ri 0) ie Work and Labor post; Work- 
men’s “Compensation Acts post. 


' 40. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 14. 


See McQuiddy v. Worswick Street 
Paving’ Col}, 116M 67,71 60-Calrsoaere: 
(“has numerous variations of mean- 
ing”). 

41. Commonwealth vy. Griffith, 90 
N.E. 394, 204 Mass. 18, 21, 134 Am.S. 
R. 645, 25 L.R.A.N.S. 957; Child Labor 
Law, 9 Pa.Dist.&Co. 779, 780. q 


42. Richmond v. Richmond & Dan- 
ville R. Co., 21 Gratt. (62 Va.) 604, 
608 [quot Elliott v. Payne, 239 S.W. 
851,293) Mo. 581,592 23) A LeRti 70Gs 
Hanna v. South St. Joseph Land Co., 
28 S.W. 652,.126 Mo. 1, 14]. 


43. Thompson v. Luciano, 97 N.E. 
892, 893, 211 Mass. 169. 


“Enterprise” 20 C.J. p 1267. 
“Project” 50 C.J. p 715. 
“Undertaking” 65 C.J. p 1210. 


44. Gulf, C. & S. F. R. Co. v. How-: 
ard, (80) Siw. 229) 97s Dex bile) Mouse 
[quot Gulf, C. & S. F. R. Co. v. John- 
een 103 S.W. 447, 47 Tex.Civ.App. 74, 


“Act”, 1) CJ~p 911. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rathers than things;*® and in this sense it is found 
employed in very ancient seriptures;t® and in the 
same sense it is found in the statute law of to-day.4? 


Phrases: 


“Engaged in the work of operating the 
ears, locomotives, ete.,”4®8 “work of necessity,”*® 
“work required ;”°° also, “the ‘working of the steam- 
er;’”>1 and also “works of charity,”>? “works of 
necessity,”®? and “works of necessity or charity.”>* 


[§ 3] 2. Denoting Effort or Exertion. 
word its broad meaning,®® or in a large sense,°® 
among its primary meanings are’ effort directed to 
an end;°® effort or exertion directed to the accom- 
plishment of some purpose or end; 
strength, energy, ete.;°® employment;: exertion of . 


WORK 


Giving the 


expenditure of 


streneth or faculties; industrial activity;°° oecu- 


45. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 14. 
46. Hanna y. South St. Joseph 


Land Co., supra, 28 S.W. 652, 126 Mo. 
ta fet Deut. 3 324;- Psalms 33: 4; 
Pas-5 ep: 92 14>) Rev. 1425183; 20; 
12]. 


47, Hanna v. South St. Joseph 
Land Co., supra [cit Rev. St. (1889) 
§ 3852 (Sunday statute)]. See Gulf, 
Cc. & S. F. R. Co. v. Howard, 80 S.W. 
220, 9teVex 513; 518s Gulf, C.&'S.°k. 
R. Co. v. Johnson, 103 S.W. 447, 47 
Tex.Civ.App. 74, 78 [last two cases 
cit Tex. Rev. St. art 4560 ea (being 
statute modifying ‘fellow servant” 
rule) ]. 


43. Tex. Rev. St. art 4560 ea [quot 
Gulf, C. & S. F. R. Co. v. Howard, 
$0) Siw. 229;, 97. Tex. 513, 518 “(quot 
Gulf, C. & S. F. R. Co. v. Johnson, 103 
S.W. 447, 47 Tex.Civ.App. 74, 78)]. 


{a] “Means the doing of those 
things which constitute operating the 
locomotives, ete.” Gulf, C.&S. F. R. 
Co. v. Howard, 80 S.W. 229, 97 Tex. 
513, 518 [quot Gulf, C. & S. F. R. Co. 


v. Johnson, 103 S.W. 447, 47 Tex.Civ.’ 


App. 74, 78]. 


49. State v. Needham, (Kan.) 4 P. 
(2d) 464, 465; Lawrence v. Farwell, 
(N.H.) 163 A. 115, 117. See also Sun- 
day § 26. 


50. Com. vy. Chesapeake & O. R. 
Co., 108 S.W. 851, 852, 128 Ky. 542. 


51. The Principia, 34 F. 667, 668. 
52. See Sunday § 27. 


53. State v. Needham, (Kan.) 4 
P.(2d) 464, 465; Lawrence v. Farwell, 
(N.H.) 1638 A. 115,117. See also Sun- 
day § 26. 


54. State v. Needham, (Kan.) 4 P. 


(2d) 464, 465. See also Sunday §§ 
25-27. 
55. Commonwealth vy. Griffith, 90 


N.E. 394, 204 Mass. 18, 21, 134 Am.S. 
R. 645, 25 L.R.A.N.S. 957. 


56. People v. Flagg, 17 N.Y. 584, 
587, 16 How.Pr. 36. 


57. Commonwealth vy. Griffith, 90 
N.E. 394, 204 Mass. 18, 21, 134 Am.S. 
R. 645, 25 L.R.A.N.S. 957; Child La- 
bor Law,-9 Pa.Dist.&Co. 779, 780. 


58. Webster Int. D. [quot Com- 
monwealth v. Griffith, 90 N.B. 394, 204 
Mass. 18, 21, 134 Am.S.R. 645, 25 L. 
R.A.N.S. 957 (cit Continental Life 
Ins. Co. v. Turnbough, (Miss.) 117 So. 
334, 335); Child Labor Law, 9 Pa. 
Dist.&Co. 779, 780]. 


“Effort” 19 C.J. p 1019. 
“End” 20 C.J. p 1253. 


59. Century D. See People v. 
Flagg, 17 N.Y. 584, 587, 16 How.Pr. 
36, 5 Abb.Pr. 232, 235. - 


. 


“Expenditure” 25 C.J. p 172. 
“Purpose” 51 C.J. p 102. 


60. Webster D. [quot Johnson v. 
Citizens’ Trust Co., 136 N.E. 49, 51, 
78 Ind.App. 487]. 


“Employment” 20 C.J. p 1245. 


61. Ward’s Adm’r v. Preferred 
ace Ins. Co., 67 A. 821, 824, 80 Vt. 
321. 


“Occupation” 46 C.J. p 895. 


62. Webster D. [quot Johnson v. 
Citizens’ Trust Co., 136 N.E. 49, 51, 
78 Ind.App. 487]. 


‘Intellectual’ 33_C.J. p 167. 
“Physical” 48 C.J. p 1056. 


63. Webster D. [quot McQuiddy v. 
Worswick Street Paving Co., 116 P. 
6721604 Calie9. tod. 


64. Webster D. [quot Johnson v. 
Citizens’ Trust Co., 1386,N.E. 49, 51, 78 
Ind.App. 487]. 


65. State v. Rose, 51 So. 496, 125 
La. 462, 466, 26 L.R.A.N.S. 821 [quot 
Silver v. Harriss, 115 So. 376, 378, 165 
La. 83]; Continental Life Ins. Co. v. 
Turnbough, (Miss.) 117 So. 334, 335; 
Republic Tool & Mfg. Co. v. Lenarz, 
17 Ohio App. 500, 501. See Prior v. 
Slaithwaite Spinning Co., [1898] 1 Q. 
B. 881, 885. 


[a] “Theatrical performance” in- 
cluded.—Within the meaning of a 
statute making it unlawful for any 
person to employ any child under a 
certain age to work before or after 
specified hours, held that the word, 
“work”? is comprehensive enough to 
cover any performance on the stage 
of a theatre by a child. State v. Rose, 
51 So. 496, 125 La. 462, 466, 26 L.R.A. 
N.S. 821; Commonwealth v. Griffith, 
90 N.E. 394, 204 Mass. 18, 21, 134 Am. 
S.R. 645, 25 L.R.A.N.S. 957. 


[b] “Amusement” compared.—In 
holding that a statute, prohibiting a 
child or young person to be employed 
during any part of the time allowed 
for meals in a factory or workshop, 
was violated where a boy, without 
orders so to do, spent part of his 
meal time cleaning and oiling certain 
machinery in a spinning mill where 
he was employed, the court said: “In 
the present case it appears that he 
was doing exactly what he would 
have done had he been working under 
orders... Of course a person may 
work very hard to amuse himself, as 
I myself have often done in my own 
garden. In one sense, no doubt, that 
is work, but it is not the common ap- 
plication of the term. Here the mere 
fact that this boy, as he says, did 
this to please himself and without 
orders from any one does not, I think, 
make it any the less work.” Prior 
v. Slaithwaite Spinning Co., [1898] 


[71 C.J.] 28 


pation;*! physical or intellectual effort directed to 
an end;*? state of actively working or operating; 
that which one is doing;®? and toil;°* and as thus 
defined it has been said that it covers all forms of 
physical or mental exertion, or both combined, for 
the attainment of some object other than recreation 
or amusement,®° is the equivalent of “duty,’®® may 
be synonymous with “business,’’®? may include all la- 
bor whether mental or corporeal,®® and relates to 
the manner of performing labor,®® but it does not 
necessarily mean “hard labor’’?° and it is distinguish- 
ed from “labor.”*? 
row,’® or its popular?* sense, it is applied solely to 
bodily labor or that in which such labor is the prin- 
cipal ingredient; it is limited to such as is done in a 


In its more restricted,’? its nar- 


1 Q.B. 881, 885. 
“Amusement” 2 C.J. p 1331. 
“Viental” 40 C.J. p 633. 
“Physical” 48 C.J. p 1056. 
“Recreation” 53 C.J. p 659. 


66. Chicago & Alton R. Co. vy. Bra- 
gonier, 7 N.E. 688, 119 Ill. 51, 63. 


“Duty” 19 C.J. p 841. 


67. State v. Rice, 80 A. 1026, 115 
Md. 317, 325, 36 L.R.A.N.S. 344, Ann. 
Cas.1913A 1247. 


“Business” 9 C.J. p 1101. 


68. People v. Flagg, 17 N.Y. 584, 
587, 16 How.Pr. 36, 5 Abb.Pr. 232, 235. 


See Johnson y. Citizens’ Trust Co., 
136 N.E. 49, 51, 78 Ind.App. 487. 


69. Rex v. Heywood, 1 M.&S. 624, 
629, 105 Reprint 238. 


[a] In arbitration statute.—=In 
construing a statute (13 Geo. Ie 23 § 
5), providing for the arbitration of 
disputes arising in the woolen trade, 
the court said: ‘ ‘Work’ relates to 
the mode in which the labour is to 
be performed, as if it is to be done 
within a stipulated time.” Rex v. 
Heywood, 1 M.&S. 624, 629, 105 Re- 
print 233. 


70. Potter v. State, 132 S.E. 783, 
385 Ga.App. 248. 


71. See cases infra this note. 


[a] “Gabor” less comprehensive. 
—(1) “The word, ‘work’ has a much 
more comprehensive meaning than 
the term ‘labor.’’’ State v. Rose, 51 
So. 496, 125 La. 462, 466, 26 L.R.A.N. 
S. 821 [quot Silver v. Harriss, 115 So. 
376, 378, 165 La. 83]; Continental Life 
Ins. Co. v. Turnbough, 117 So. 334, 
$35,515, Miss.n43.) 5 (2) eS SWiork? age: 
is not employed necessarily as a syn- 
onym for ‘labor.’’’ Thompson vy. Lu-’ 
ciano, 97 N.E. 892, 893, 211 Mass. 169. 


72. People v. Flagg, 17 N.Y. 584, 
587, 16 How.Pr. 86 [cit O’Brien v. City 
of Niagara Falls, 119 N.Y.S. 497, 499, 
65 Misc. 92]. 


73. Commonwealth v. Griffith, 90 
N.E. 394, 204 Mass. 18, 21, 134 Am.S.R. 
645, 25 L.R.A.N.S. 957. 


74. People v. Flagg, 5 Abb.Pr. (N. 
Y.) 232, 235 [rev on other grounds 17 
N.Y. 584, 16 How.Pr. 36]. 


[a]. Professional services not in- 
cluded.—The provision of the New 
York city charter requiring the vari- 
ous departments to advertise for'seal- 
ed proposals for contracts for all 
work involving an expenditure ex- 
ceeding a given amount held not to 
apply to contracts for professional 
services. People v. Flagg, 5 Abb.Pr. 
(N.Y.) 232, 235 [rev on other grounds 
17 N.Y. 584, 16 How.Pr. 36]. 
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factory, workshop, or mercantile establishment ;7° 
it is used to designate labor, or the product of labor 
and material combined ;‘*° and it may be confined to 
the various kinds of manual labor.** 


Phrases: “All work incidental thereto,’7® “as 
fast as the work . . . progresses,”’® “contract 
for ‘work and labor,’ ’’®®~“contract for work to be 
done,”®! “did commence work . . . without 
. . . a permit,”’®? “disputes or demands relating 
toliwork,’ 22) “employedivat: ia Sy owork,”78* Cex- 
penditure for work or supplies,”®> “from time to 
time as the work progresses,’’®® “furnishing work,’’>* 
“hard work,”®® “labor or work,’’®® “locality in which 
the work is performed,’’®® “mason work,’’®? “meth- 


WORK 


bor,”®® “pieces of work,”%* “place of work,”®? “re- 

pair work,’ “termination of work,’®® “the com- 
mencement of the work,’ “the extent of the work,”? 

“thirty minutes after work, 3 “when the work shall 
be done,”’* “work and labor,” “work and labor per- 
formed and materials furnished,’’® “work clearly sep- 
arable from interstate commerce,”’ “work contem- 
plated,”®’ “work done,”® “work done and to be 
done,”!° “work done in preparing for the erection of 
a building,” “work for a particular job,”1? “work 
for the safety of the vessel, her cargo, passengers and 
erew,”!? “work furnished,’!+ “work has been com- 
menced and is progressing,’ 3715 “work has been done 
or material furnished,’!® “work incidental to hop 
picking,”?? “work in the chain-gang,”!8 “work in- 


ods of work,’’®? “no work shall be commenced,”?® 
“yerforms work or la- 


“ordinary routine work,’’®4 


75. Commonwealth vy. Griffith, 90 
N.E. 394, 204 Mass. 18, 21, 134 Am.S. 
R. 645, 25 L.R.A.N.S. 957 (but holding 
it not to be so construed in the in- 
stant case). 


“Factory” see Manufactures §§ 15, 
6. 


“Mercantile establishment” DAC SD. 
p 904 text and note 58, 


“Workshop” post. 


76. Eagle Mfg. Co. v. 
70 N.W. 707, 101 Iowa 493, 
R.A. 480. 


[a] So construed in a statute pro- 
viding for the use of bonds in pay- 
ment of street improvements from 
time to time as the work progresses. 
Hagie Mfg. Co. v. Davenport, 70 N.W. 
707, 101 Iowa 4938, 499, 38 L.R.A. 480. 


77. People v. Flagg, 17 N.Y. 584, 
587, 16 How.Pr. 36 [cit O’Brien vy. City 
or) Niagara, Malls) 119 (Noyes. 497; 
499, 65 Misc. 92]. See City of Besse- 
mer y. Whaley, 62 So. 473, 475, 8 Ala. 
App. 523. 


“Wanual labor” see Labor § 2 text 
and note 59. 


Davenport, 
499, 38 L. 


78. E. Clemens Horst v. Hartford 
Accident & Indemnity Co., 27 F.(2d) 
42, 43. 

79. Illinois Midland R. Co. vy. Bar- 
nett; 85 Tl)’ 313/316: 

80. Downs & Skillinger vy. Ross, 23 


Wend. (N.Y.) 270, 272. 


Distinguished from sale see Sales 
§ 8 text and notes 95-9. 


“Work and labor’ see Work and 


Labor post. 

81. Dwight & Lloyd Sintering Co. 
. v. American Ore Reclamation Co., 263 
HM. 315, 318. 


82. Commonwealth v. Atlas, 138 N. 
EK. 248, 244 Mass. 78, 79. 


83. St. 13 Geo. Ic 23 § 5 [quot Rex 
v. Heywood, 1 M.&S. 624, 629, 105 Re- 
print 233]. 


84. State v. Rose,.51 So. 496, 125 
La. 462, 466, 26 L.R.A.N.S. 821; Com- 
monwealth v. Griffith, 90 N.E. 394, 204 
Mass. 18, 20, 134 Am.S.R. 645, 75 L. 
R.A.N.S. 957. 


85. Moran Towing & Transp. Co. 
v. City of New York, 36 F.(2d) 417, 
418. 


&6. Eagle Mfg. Co. v. Davenport, 
70 N.W. 707, 101 Iowa 498, 499, 38 
L.R.A. 480. 

87. Lord v. Woolley, 144 N.Y.S. 


385, 389, 82 Misc. 656. 


Tes a" 
[a] “Eurnishing material is not 


furnishing work.”—Lord v. Woolley, 
144 N.Y.S. 385, 389, 82 Misc. 656. 


88. Screen v. State, 33 S.H. 393, 107 
Ga. 715. 
&9. State v. Rose, 51 So. 496, 125 


La. 462, 466, 26.L.R.A.N.S. 821. 


$0. Metropolitan Water Dist. of 
Southern California v. Whitsett, 
(Cal WHORE C20) 7 Sil oS. 


91. Thompson v. Luciano, 97 N.E. 
892, 898, 211 Mass. 169. 


92. See Master and Servant §§ 
566-585, 945-948, 973, 974, 1076-1087. 


83. Commonwealth y. Atlas, 138 


N.H. 243, 244 Mass. 78, 80. 


94. Jensen y. Barber S. §S. Lines, 
180 N.Y.S. 754, 756, 110 Misc. 632. 


95. Southeastern Alaska Mining 
corpora Ton v. Zavodsky, 60 F.(2d) 
96. James Shewan & Sons v. Mills, 


208 N.Y.S. 381, 386, 211 App.Div. 687. 


97. See Master and Servant §§ 
465-4738, 897, 916, 949-956, 975-979, 
1066. 

gs. James Shewan & Sons v. Mills, 


208 N.Y.S. 381, 386, 211 App.Div. 687. 


99. Houghton v. Manufacturers’ 
Mut. F. Ins. Co., 8 Mete. (Mass.) 114, 
125, 41 Am.D. 489. 


1. Eagle Mfg. Co. v. Davenport, 
N.W. 707, 101 Iowa 498, 498, 499, 
L.R.A. 480. 


2. Hagle Mfg. Co. 
supra. 


3. Houghton v. Manufacturers’ 
Mut. F. Ins. Co., 8 Metce. (Mass.) 114, 
125, 41 Am.D. 489. 


[a] Meaning of phrase.—As used 
in an application for insurance on a 
mill, stating that the mill was exam- 
ined “thirty minutes after work,” the 
phrase held to mean thirty minutes 
after the termination of a period of 
extra work as well as after the gen- 
eral closing hours. Houghton vy. 
Manufacturers? Mut. Bi Ins. Co. 8 
Metc. (Mass.) 114, 125, 41 Am.D. 489. 


4. BHagle Mfg. Co. v. Davenport, 
70 N.W. 707, 101 Iowa 493, 499, 38 L. 
R.A. 480. 


5. Johnson v. Citizens’ Trust Co., 
136 N.H. 49, 51, 78 Ind App. 487. 


6. Wisconsin Brick Co. v. Nation- 
al Surety Co., 160 N.W. 1044, 164 
Wis. 585, L.R.A.1917C 912. 


7. Suttle v. Hope Natural Gas Co., 


70 
38 


v. Davenport, 


volving risk or danger,”?® “work, labor or necessa- 
“work necessary and incidental,”?+ 


“work 


97 S.E. 429, 433, 82 W.Va. 729 CWork- 
men’s Compensation Act). 


8 Cal. Workmen’s Compensation 
Act § 8(c) [quot Rissman v. Indus- 
trial Accident Commission, 213 P. 991, 
992) 190) Cals 6L9q: 


9. John W. Cooney Co. v. Arling- 
ton Hotel Co., 101 A. 879, 888, 11 Del. 
Ch, 286% Tllinois’ Midland BR. Col ye 
Barnetts) Sd; Ls Sid, cede. 


[a] “Work done and to be done” 
contrasted.—John W. Cooney Co. v. 
Arlington Hotel Co., 101 A. 879, 888, 
11 Del.Ch. 286. 


[b] “Work to be done” contrasted. 
—John W. Cooney Co. v. Arlington 
eee Coy 101 Ay 879 8884 Del: 


10. John W. Cooney Co. v. Arling- 
ton Hotel Co., supra. 


11. Commonwealth vy. Atlas, 
N.E. 243, 244 Mass. 78, 


[a] As constituting “work on the 
erectlon and construction of a build- 
ing.’—Commonwealth v. Atlas, 138 N. 
HK. 2438, 244 Mass. 78, 81. 


[b] “Work on a building’ com- 
pared and contrasted.—Common- 
wealth v. Boon a 1388 N.E. 243, 244 
Mass. 78, 


12. ees Shewan & Sons v. “Mills, 
208 N.Y.S. 381, 386, 211 App.Div. 687. 


13. Jensen v. Barber S. §. Lines, 
180 N.Y.S. 754, 756, 110 Misc. 632. 


14. Lord v. Woolley, 144 N.Y.S. 
385, 389, 82 Misc. 656. 


15. Eagle Mfg. Co. v. Davenport, 
70 N.W. 707, 101 Iowa 493, 499, 38 L. 
R.A. 480. 


16. Eagle Mfg. Co. v. Davenport, 
supra. 


17. KE. Clemens Horst v. Hartford 
socigent & Indemnity Co., 27 F.(2d) 


18. 


138 


Screen 2 State, 
394, 107 Ga. 71 


[a] “Hard nal distinguished.— 
Work in the chain gang as used in a 
penal statute held not necessarily 
to mean hard labor. Screen vy. State, 
33 S.E. 393, 394, 107 Ga. 715, 717. 


19. Witzgerald’ v. Oregon-Wash- 
ington R. & Nav. Co., 16 P.(2d) 27, 31, 
P41 Ore els 


20. Republic Tool & Mfg. Co. v. 
Lenarz, 17 Ohio App. 500, 501. 


21. HE. Clemens Horst Co. y. Hart- 
ford Accident & Indemnity Co., 27 FB. 
(2d) 42, 48. 


33 S.E. 393, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WORK 


necessary to be done to complete or perfect a partic- 
ular job,”?2 “work of a legal nature,”?? “work of an 
unusual and extraordinary character, 2d “work of a 
similar character,”?° “ ‘work’ of brakemen,’ 226 “work 
of repairs,’?? “work of that factory,”’?> “work on a 
building,’’?® “work on, in or about a mine or mining 
claim necessary or convenient to development, oper- 
ation, working or mining thereof,”’®® “work on the 
erection and construction of a building,’’! “work or 
labor,’’?? “work or supplies,’’*? “work performed for 
wages,’’°* “work shall have been fully completed,”*® 
“work to be done,”®® “work to be done and supplies 
to be furnished,’’** “work to be dene in said drain- 
age district,”°* “work to be done or supplies to be 
furnished,’”’®® “work usual and necessary to a whole- 
sale hat and millinery store,”’*® and “work usually 
done by a solicitor.”41 


-(71 C.J.] 25 
sense, the mechanism or operating part, as in the 
phrase, “ ‘works’ of a machine or machines.”’*? 


[§ 5] 4. Denoting Product or Result. That which 
has been produced by exertion or labor mental or 
physical ;*? that which is produced.** 


Work of art.*® It has been said that the term is 
difficult to define;*#® but the definitions of artists 
and lexicographers are any human work ‘made with 
the specific purpose of stirring human emotions ;** 
anything in the formation or into the accomplishment 
of which art in any sense has entered; specifically, a 
production of any one of the fine arts;** a skillful 
production of the beautiful in visible form;*® the 
handiwork of’an artist; something more than the 
mere labor of an artisan;°° and the term has been 
said to include all works belonging fairly to the 
so-called fine arts, painting, drawing, and sculp- 


[§ 4] 3. Denoting Mechanism. In its mechanical 


22. James Shewan & Sons v. Mills, 
oe N.Y.S. 381, 385, 211 App.Div. 687. 


3S. Paul v. Stanley, (Wash.) 12 P. 
(ap 401, 404 


24. Taken v. Barber S. S. Lines, 
- 180 N.Y.S. 754, 756, 110 Misc. 632. 


25. Metropolitan Water Dist. of 
Southern California v. Whitsett, 
(Cal.) 10 P.(2d) 751, 757. 


26. Chicago & Alton R. Co. v. 
Bragonier, 7 N.E. 688, 119 Ill. 51, 63. 


27. James Shewan & Sons v. Mills, 
208 N.Y.S. 381, 386, 211 App.Div. 687. 


28. Ingham v. Hie Lee, 15 Austr. 
GeO Fs 2 bos 


29. Commonwealth v. eae: 138 N. 
E. 243, 244 Mass. 78, 79 


“Work done in preparing for the 
erection of a building”? compared and 
contrasted see supra note 11 [b]. 


30. Southeastern Alaska Mining 
Pn vy. Zavodsky, 60 F.(2d) 
DANS 2 ba 


[a] Work of caretaker or watch- 
.man in mine held included by the text 
phrase as used in a lien statute. 
Southeastern Alaska Mining Corpora- 
tion v. Zavodsky, 60 F.(2d) 24, 25. 


31. Commonwealth y. Atlas, 138 N. 
E. 243, 244 Mass. 78, 81 (excavation 
for cellar included). 


“Work done in preparing for the 
erection of a building” included see 
supra note 11 [a]. ™” 


32. Republic Tool & Mfg. Co. v. 
Lenarz, 17 Ohio App. 500, 501. 


33. Greater New York Charter (L. 
11901] c 466, as amended by L. [1922] 
ec 661) § 419 [quot Moran Towing & 
Transp. Co. v. City of New York, 36 
F.(2d) 417, 418]. 


34. Commonwealth y. Griffith, 90 N. 
HB. 394, 204 Mass. 18, 20, 134 Am.S.R. 
645, 25 L.R.A.N.S. 957. 


35. St. Louis v. Clemens, 49 Mo. 
552, 554. 
36. Dwight & Lloyd Sintering Co. 


v. American Ore Reclamation Co., 263 
FH. 315, 318; John W. Cooney Co. v. 
Arlington Hotel Co., 101 A. 879, 888, 
11 Del.Ch. 286; People v. Fiageg, 17 N. 
Y. 584, 587, 16 How.Pr. 36, 5 Abb.Pr. 
(N.Y.3 2382, 235. 

37. People v. Flagg, supra (pro- 
fessional services not included) [cit 
Gleason vy. Dalton, 51 N.Y.S. 3387, 339, 
23 App.Div. 555; O’Brien v. City of 
Niagara Falls, 119 N.Y.S. 497, 499, 65 
Misc. 92]. 


38. People y. North Fork Outlet 


: 


ture.> 


Drainage Dist., 162 N.E. 184, 331 Ill. 


68, 76. 


39. Greater New York Charter (lL. 
[1901] e 466, as amended by L. [1922] 
ec 661) § 419 [quot Moran Towing & 
Transp. Co. v. City of New York, 36 
F.(2d) 417, 418]. 


40. New Amsterdam Casualty Co. 
v. State Industrial Commission, 193 
ee UES tH) Os 76 


41. Edmundson y. Render, 90 L.T. 
Rep.N.S. 814, 815 (within the meaning 
of a covenant not to do such work). 


42. Murphy v. O'Neil, 90 N.E. 406, 
204 Mass, 42, 47, 26 L.R.A.N.S. 146. 


43. See cases infra this section. 


44. Webster D. [quot McQuiddy v. 
Worswick Street Paving Co., 116 P. 
6d; 160; Cale 9513; 


45. In Tariff Acts Free List see 
Customs Duties § 54. 


46. See U. S. v. Ecclesiastical Art 
Works, 139 F. 798, 799. 


[a] “Mr. St. Gaudens says: . 

‘It is difficult to define a work of art, 
or say just where a work of art be- 
gins or where it ends. In a large 
sense, everything from the common- 
est design on a cheap cast-iron stove 
to the frieze on the Parthenon can 
be included in the expression ‘‘works 
of art.” There is no established line. 
Kvery man draws his own line.’” 
Morris' European & American Express 
Co, v. U. S., 85 F. 964, 965. 


47. Morris European & American 
Hxpress Co. vi U.S.,_ 85 FB. 964, 965 
[quot U. S. v. Heclesiastical Art 
Works, 139 F. 798, 799]. 


[a] Artists’ viewpoint and defini- 
tions discussed.—(1) In determining 
whether or not marble altars import- 
ed for a church were ‘works of art’’ 
within the meaning of the tariff list, 
the court, after hearing testimony 
from famous sculptors, said: “It 
would be presumptuous to guestion 
the correctness of the views of such 
eminent artists as to what constitutes 
a work of art in the strict and tech- 
nical understanding of sculptors, who 
exclude architectural works from 
their definition. But when they un- 
dertook to determine what was meant 
by the words ‘works of art’ in the 
phraseology of the law, and was the 
intention of the framers of the law, 
they manifestly overlooked the well- 
settled rule in the interpretation of 
the tariff acts that words used there- 
in are to be understood in the sense 
which they .bear in the common 
speech of the people of this country. 
In that sense the altar and reredos 


was a work of art. .. Another 
sculptor says: ‘From my point of 
view, any human work, made with a 


‘specific purpose of stirring human 


emotions, is a work of art,’ [and an- 
other] ‘Art is the work of a human be- 
ing, in plastic material or color, or 
something to render a sentiment,’ to 
imitate a form, or something of that 
kind, which does not grow on trees, 
which is not in nature’ If the pro- 
portions are sufficiently symmetrical, 
and the lines so far free from faults 
as to stir the emotions of people, the 
work is to them a work of art. . 
The work as an entirety confessedly. 
falls within the accepted definition of 
QD WOLkK Of abt ess ae ea tite pics errorre 
the less a work of art because adapt- 
ed to beautiful things.” Morris Euro- 
pean & American Express Co. v. U. 
S., 85 F. 964, 965 [quot U. S. v. He- 
clesiastical Art Works, 139 F. 798, 
799]. (2) On the same question the 
court said: “Mr. St. Gaudens [who 
was presented as a witness] says: 
. ‘The nearest I can get to it is 
that what is generally understood by 
artists as a work of art purely is only 
such as is produced by a professional 
artist in his own studio, either wholly 
by himself or with such assistance 
as he needs, under his own immediate 
direction and supervision. According 
to my understanding, this is distinct- 
ly and only what was meant by the 
words “works of art” in the phrase- - 
ology of the law, and was the inten- 
tion of the framers of the law.’” 
Morris European & American Express 
Cory. U.%S., 85 Ey 964, 965. 


48. Century D. 
notes 49-51. 


SA hyd oC. J.D wos: 
“Pine arts” 25 C.J. p 1142. 


49. Morris Huropean & American 
Express Co. v. U. S., 85 F. 964, 966 
{quot U. S. v. HEeclesiastical Art 
Works, 139 F..798, 7991]: : 


“Skillful” 58 C.J. p 742. 


See cases infra 


50. Morris European & American 
Express Co. v. U. S., 85 E. 964, 966 
fawtois WAS. Vv Weclesiastical Art 


Works, 139 F. 798, 799. 
“Artisan” 5 C.J. p 597. 
“Artist” 5 C.J. p 597. 


51. Rules and Reg. for Registra- 
tion of Claims to Copyright, rule 12¢ 
[quot Kemp & Beatley v. Hirsch, 34 
.(2d) 291, 292]. 


[a] Practical classification.—‘‘For 
most practical purposes, works of art 
may be divided into four classes: 1. 
The fine arts, properly so called, in- 
tended solely for ornamental pur- 
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Otker phrases: 


al works,”>’ “artistic works,’’>? 


[§ 6] 5. Industrial Sense. 


poses, and including paintings in oil 
and water, upon canvas, plaster, or 
other material, and original statuary 
of marble, stone or bronze. . 

2. Minor objects of art, intended also 


for ornamental purposes, such as 
statuettes, vases, plaques, drawings, 
etchings, and the thousand and one 


articles which pass under the general 
name of bric-a-brac, and are suscepti- 
ble of an indefinite reproduction from 
the original. 3. Objects of art which 
serve primarily an ornamental, and 
incidentally a useful, purpose, such 
as painted or stained glass windows, 
tapestry, paper hangings, ete. 4. Ob- 
jects primarily designed for a useful 
purpose, but made ornamental to 
please the eye and gratify the taste, 
such as ornamented clocks, the higher 
grade of carpets, curtains, gas-fix- 
tures, and nouseneld and table furni- 
ture.” U.S. v. Perry, 13 S.Ct. 26, 28, 
146 U.S. 71, 74, 36 L.Ed. 890. 


[b] Held to be “works of art.”’— 
(1) Altars, reredos, and similar works 
executed with artistic skill from 
artist’s original designs. U.S. v. Ee- 
elesiastical Art Works, 139 EF. 798, 
800; Morris European & American 
Express Co. v. U. S., 85 F. 964, 966. 
(2) Church banners consisting of deli- 
eate needlework and embroidery, 
made from special designs of an ar- 
tist. In re Hempstead, 95 F. 969, 971. 
(3) Pen and ink drawings of an artis- 
tic character, of a proposed building, 
produced by an architect. Young v. 
Bohn, 141 F. 471, 473. 


[ec] Hela not “works of art.”—(1) 
A monument on which the only free 
sculpture is the cornice, a relief bust, 
and a garland of flowers, all covering 
only a very slight area of the whole 
surface. F. B. Vandegrift & Co. v. U. 
S., 162 F. 1003, 1004. (2) Dress pat- 
tern, in nature of design to be stamp- 
ed on dress goods. Kemp & Beatley 
v. Hirsch, 34 4xF.(2d) 291, 292. 
(38) Fashion plate drawings, which, 
although possessing artistic merit, 
are for purely practical and utili. 
tarian purposes. Harper & Bros. v. 
Wess, va ero, oo0. 


“Drawing” 19 C.J. p 763. 
“Painting” 46 C.J. p 1170. 


52. Kemp & Beatley v. Hirsch, 34 
F.(2d) 291, 292. 


53. Kemp & Beatley y. Hirsch, su- 
pra. 


54. Act March 4, 1909 c 320 § 5 [35 
Strat Tap Ove). Act Aue. .24, 1g20e 
356 [37 St. at L. p 488 (USCA tit 17 
§ 5)] [quot Kemp & Beatley v. Hirsch, 
34 oa) 291, 292). 


55. Morris European & American 
Express Co. v. U. S., 85 F. 964, 965 
Lawot. Ups SN. Ecclesiastical Art 
Works, 139 F. 798, 799]. 


[a] ‘“Work of art in sculpture” con- 
trasted.—Morris European & Ameri- 
can Express Co. v. U. S., 85 F. 964, 
965 [quot U. S. v. Ecclesiastical Art 
Works, 139 F. 798, 799]. 


“Desien for a work of art,’’®? “ti- 
tle and description of work,”®* “work in which copy- 
right is claimed,”®* “work of art in architecture,”®® 
“work of art in sculpture,”®* and “work published in 
a series of numbers or parts;”>" also, 
“classification of 
works for registration,”®° “dealers in works of all 
kinds,’’*! “models or designs for works of art,”°? 
“works of art and models or designs for works of 
art,”®? “works of art for religious or benevolent pur- 
poses,”®* and “works of art, the production of Amer- 
ican artists residing temporarily abroad.’’* 


In a comprehensive 


WORK 


“arehitectur- 


56. Morris European & American 
Express Co. v. U. S., 85 F. 964, 965 
[quot U. S. v. Ecclesiastical Art 
Works, 189285 798,, 799). 


“Work of art in architecture” con- 
trasted see supra note 55 [a]. 


57. Osbourne v. Dent & Sons, 
[1925] Ch. 369.375. 


58. Morris European & American 
Express Co. v. U. S., 85 F. 964, 965 
{quot U. S. v. Ecclesiastical Art 
Works, 139 F. 798, 799. 


[a]. As not “works of art’? in the 
strict technical understanding of 
sculptors. U.S. v. Ecclesiastical Art 
Works, 139 F. 798, 799 [eit Morris 
European & American Express Co. v. 


U. S:, 85 2.7964, 965]. 
59. See Customs Duties § 54 note 
42 [al]. 


' 66. Act March 4, 1909 ec 320 § 5 [35 
StateL.s py 106) Act Augn24, L9u2 
e. 356 [387 St. at lL. p 488 (USCA tit 
17 § 5)] [quot Kemp & Beatley v. 
Hirsch, 34°F .(2d) 291, 292]. 


Rar State v. Smith, 31 Iowa 493, 


[a] Held not to include insurance 
agents or bYrokers.—State v. Smith, 
31 Iowa 4938, 496 (in charter provision 
authorizing city to ‘license and tax 

és dealers es in works of 
all kinds’”’). 


62. Act March 4, 1909 c 320 § 5 [35 
St. at L. p 1076]; Act Aug. 24, 1912 c¢ 
356 [37 St. at L. p 488 (USCA tit-17 § 
5g)] [quot Kemp & Beatley v. 
Hirsch, 34 F.(2d) 251, 292] (dress pat- 
tern not included). 


63. Rules and Reg. for the Regis- 
tration of Claims to Copyright, rule 
12g [quot Kemp & Beatley v. Hirsch, 
34 F.(2d) 291, 292]. 


64. See Customs Duties § 54 note 
41 [a]. 


65.. U.S. v. Perry, 13 S/Ct.+26, 28, 
146 U.S. 71, 74, 36 L.Ed. 890; Harper 
& Bros. v. U. S., 172 F. 289, 290; Young 
v. Bohn, 141 F. 471, 472; In re Hemp- 
stead, 95 F. 969. 


66. Missouri Pac. R. Co. v. Aeby, 
437S.Ct. 177, 275. US. '4216; 428, 72) Tu: 
Ed. 351; Elliott v. Payne, 239 S.W. 
851, 293 Mo. 581, 593, 23 A.LAR. 706; 
Hanna vy. South St. Joseph Land Co., 
28 S.W. 652, 126 Mo. 1, 15; South St. 
Joseph Land Co. v. Pitt, 21 S.W. 449, 
114 Mo. 135, 140; Kern v. Welz & 
Zerweck, 136 N.Y.S. 412, 416, 151 App. 
Div. 432; Fitzgerald v. Oregon-Wash- 
ington R. & Nav. Co., 16 P.(2d) 27, 31 
141 Or. 1; Tyrone Gas & Water Co. 
v. Borough of Tyrone, 149 A. 713, 299 
Pa. 583, 544; Pérez v. Gudanica Cen- 
trale, 17 Porto Rico 927, 937. 


“Building” 9 C.J. p 683. 
“Business” 9 C.J..p 1101. 
“Establishment” 21 C.J. p 903. 
“Industrial” 31 C.J. p 888. 
“Wiachine” 38 C.J. p 329. 


Railway within 


sense, and generally in the plural, when used in con- 
nection with an industrial or manufacturing business, 
the word is employed as designating an establish- 
ment for manufacturing, or for performing of in- 
dustrial labor of any sort, having reference to cer- 
tain working places, 
plant, including all the buildings, machines, ete., used 
in the required operations ;®* but it has been held not 
to require that such an establishment be in operation 
as a going concern;°? and in this sense the word has 
been distinguished from “way. 
notes. examples are given of what has been held to 
be,®® and not to be,7® “works” within the scope of 


comprehending the entire 


68 


In the subjoined 


: “Manufacturing”’ see Manufactures 
8. 


“Manufacturing establishment” see 
Manufactures § 9 


“Plant” 48 C.J. p 1220. 


67. Hanna v. South -St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 11; 
South St. Joseph Land Co. v. Pitt, 21 
S.W. 449, 114 Mo. 135, 139. 


“Going concern” 28 C.J. p 712 text 
and notes 9, 10. 


68. Elliott v. Payne, 239 S.W. 851, 
293 Mo, 581, 593, 23 A.L.R. 706; Kern 
v. Welz & Zerweck, 136 N.Y.S. 412, 
416, 151 App.Div. 432. 


“Way” 67 C.J. p 1464. 
69. See cases infra this note. 


[a] Held to be “works.”—(1) 
Brewery washroom where empty beer 
kegs were washed. Kern vy. Welz & 
Zerweck, 136 N.Y.S. 412, 416, 151 App. 
Div. 432. (2) Building under con- 
struction. Pérez v. Guanica Centrale, 
L7 Porto ‘Rico <927,) 937%. ~ @GyaGlay. 
bank. Baccelli v. New England Brick 
Co., 122 N.Y.S. 856, 188 App.Div. 656, 


‘659 [cit Palin v. Carey Brick Co., 117 


N.Y.S. 1072, 1323 App.Div. 483, 486]. 
(4) “Existing and completed works.” 
Howe’ v.~ Winch, 17> GiB. Ds 187,59 190 
[quot Conroy v. Clinton, 33 N.E. 525, 
158 Mass. 318, 320 (quot Pérez v. 
Guanica Centrale, supra) ]. (5) 
House used in the business of a com- 
pany. Pérez v. Gudanica Centrale, su- 
pra [cit Century D.; 29 Am. & Eng. 
Encyc.L, 852]. (6) Pitpans and levees 
belonging to clay mine. Hanna _ v., 
South St. Joseph Land Co., 28 S.W. 
652, 126 Mo. 1, 14 [cit Martyn v. Wil- 
liams, 26 L.J.Exch. 117, 120]. (7) 
Railway line. Hanna vy. South St. 
Joseph Land Co., supra [cit Reg. v. 
Midland R. Co., 4 H.&B. 958, 962, 30 
Eng.L.&EHKq. 399, 119 Reprint 3561. 
(8) Railway station platform. Mis- 
souri Pac. R. Co. v. Aeby, 48 S.Ct. 177, 
275 U.S. 426, 428, 72 L.Ed. 351. (9) 
the limits of the 
town. Reg. vy. Midland R. Co., su- 
pra. (10) Walls remaining in place 
during the taking down of a build- 


ing.’ Hanna v. South St. Joseph 
Land Co., supra [cit Brannigan vy. 
Robinson, [1892] 1 QB. 344, 347}. 


(11) Where window cleaners had fre- 
quently and for an extended period 
rested their ladder upon the doors. 
covering an elevator shaft and plain- 
tiff came up in the elevator, in the 
course of his employment and was 
injured by one of the window clean- 
ers falling on him, the court said: 
“This then, with, the knowledge and 
consent of the defendant [employer], 
became one of the -_ ‘works’ 
used in the business of the plaintiff’s 


employer.” Schieblauer v. Bauscher 
oe 144 N.Y.S. 742, 745, 83 Misc. 


70. See cases infra this note. 

[a] Held not to be “works.”—(1) 
Depot platform. Elliott v. Payne, 239 
S.W. 851, 298 Mo. 581, 5938, 23.A.L.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WORK 


the word in this sense. 


Phrases: “Buildings, erections, works, and tene- 
ments,’ “ears, engines, appliances, machinery, 
track, roadbed, works, boats, wharves, or other equip- 
ment,”?? “existing and completed works,’7? “iron 
works,”7* ‘machinery, works, boats, wharves or oth- 
er equipment,’*> “stove works,”’*® “transfer its 
works,”’?? “ways or . . . works,’”’’® “ways, works 
and machinery,’?® “ways, works or machinery,”®° 
“works and buildings,”*! “works and machinery,’ 
“‘works’ and ‘other equipment,’”®* “works and 
plant,’** “works, and the property of said com- 
pany,’®® “works connected with or used inthe ... 
business,”*® “works . . . connected with the busi- 


(2) Labor or services in cutting , tlon.—Conroy v 


and driving saw logs. Pardee’s Ap- 
peal, 100 Pa. 408, 412. (3) Holes made 


706. 


Clinton, 33 N.B. 525, 
158 Mass. 318, 320 [cit Howe v. Finch, 
Lie BID! 187, 190]. 
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ness, "87 “works immediately connected therewith,”**® 
“works, mines, manufactory or other business,’”*?® 
“works of all kinds,”9® “ ‘works’ of the nail com- 
pany,’”®! “ Svorks’ or ‘machinery,’ ”°®? “works or oth- 
er equipment,”’®? “works, plant, machinery or appli- 
ances,”®* ‘works’ shall be ‘transferred,’”°® and 
“works, ways and means.”?6 


[§ 7] 6. In Engineering Parlance—a. Civil.°’ 
Improvement ;°8 structures.2® The word “works,” 
in civil engineering is often applied to depots, engine 
houses, bridges, embankments, and other structures 
essential to the franchises and the proper conduct of 
a railway or other work of public improvement,+ em- 
bracing all that enters into the construction of the 


89. Pardee’s Appeal, 100 Pa. 408, 


412. 


for blasts and the dynamite used. 
McGowan y. New York Contracting 
Co., Pennsylvania Terminal, 127 N.Y. 
Ss. 532, 143 App.Div. 1, 6 (4) Land 
used for agriculture or purposes an- 
cillary thereto. Reg. v. Midland R. 
Co., 4 E.&B. 958, 962, 30 Eng.L.&Eq. 
399, 119 Reprint 356. (5) Sewer 
trench in process of construction. 
Conroy v. Clinton, 33 N.E. 525, 158 
Mass. 318, 320. (6) Wall in a build- 
ing in course of construction. Conroy 
v. Clinton, supra [cit Pérez v. Guaénica 
Centrale, 17 Porto Rico 927, 937; 
Howe v. Finch, 17 Q.B.D. 187, 190]. 
(7) Wall in process of construction. 
Ripp v. Fuchs, 113 N.Y.S. 361, 364, 
129 App.Div. 321. 


71. Reg. v. Midland R. Co., 4 HE. & 
B. 958, 959, 30 Eng.L.&Hq. 399, 119 
Reprint 356. 


72. Missouri Pac. R. Co. v. Aeby, 
48. S.Ct. 177, 275 U.S. 426, 428, 72° .L. 
Ed. 351. 


[a] Language held to include sta- 
tion platform.—Missouri Pac. R. Co. 
v. Aeby, 48 S.Ct. 177, 275 U.S. 426, 428, 
72 L.Ed. 351. 


73. Conroy y. Clinton, 33 N.E. 525, 
158 Mass. 318, 320; Howe vy. Finch, 
17 Q.B.D. 187,. 190. 


74. Century D. [quot.. South, St. 
Joseph Land Co. v. Pitt, 21 S.W. 449, 
114 Mo. 135, 140 (quot Elliott v. 
Payne, 239 S.W. 851, 293 Mo. 581, 593, 
23 A.L.R. 706; Hanna vy. South St. 
igevve Land Co., 28 S.W. 652, 126 Mo. 
paa'D 


75. Elliott v. Payne, 239 S.W. 851, 
293. Mo. 581, 591, 23 A.L.Ra 706. 


{a] Phrase held not to include de- 
pot platform. Elliott v. Payne, 239 
S.W. 851, 293 Mo. 581, 591, 23 ALR. 
706. 


76. See 60 C.J. p 130. 


77. Hanna v. South St. Joseph Land 
Goi28 IS. W 26521126) Mow L115 16, 
South St. Joseph Land Co. v. Pitt, 21 
S.W. 449, 114 Mo. 135, 139. 


[a] Phrase held to mean substan- 
tial transfer of plant, buildings, ma- 
chinery, equipment, ete. Hanna vy. 
South St. Joseph Land Co., 28 S.W. 
652, 126 Mo. 1, 10, 16 (and not that the 
identical buildings and machinery 
were to be transferred); South St. 
Joseph Land Co. v. Pitt, 21 S.W. 449, 
114 Mo. 135, 140. 


78. Murphy v. O’Neil, 90 N.E. 406, 
204 Mass. 42, 48, 26 L.R.AN.S. 146; 
Palin v. Carey Brick Co., 117 N.Y.S. 
1072, 133 App.Div. 483, 486; Schieb- 
lauer v. Bauscher Bros., 144 NYS. 
742, 745, 83 Misc. 65; Howe vy. Finch, 
17 Q.B.D. 187, 190. 


[a] Held to mean completed ways 
or works, not those under coustruc- 


« 


79. Bowers v. Connecticut Riv. R. 
Co., 388 N.E. 508, 162 Mass. 312, 317; 
Elliott v. Payne, 239 S.W. 851, 293 
Mo. 581, 592; 23-A.L.R. 706. 


80. Murphy v. O’Neil, 90 N.E. 406, 
204 Mass. 42, 45, 26 L.R.A.N.S. 146; 
Conroy v. Glinton, 33 N.E. 525, 158 
Mass. 318, 320; Kern v. Welz & Zer- 
weck, 136 N.Y.S. 412, 416, 151 App. 
Div. 432; McGowan v. New York 
Contracting Co., 127 N.Y.S. 532, 143 
App.Div. 1, 6; Baccelli _v. New 
England Brick Co., 128 N.Y.S. 856, 138 
App.Div. 656, 659; Pérez v. Gudnica 
Centrale, 17 Porto Rico 927, 937. See 
also Master and Servant §§ 467-477. 


[a] Held to include clay bank 
where employee was working. Bac- 
celli v. New England Brick Co., 128 
N.Y.S. 856, 188 App.Div. 656, 659. 


[b] Harness of horse attached to 
a delivery wagon which an employee 
was driving was held not a part of 
the ways, works, and machinery con- 
nected with the employer’s business. 
Murphy v. O’Neil, 90 N.E. 406, 204 
Mass. 42, 47, 48, 26 L.R.A.N.S. 146. 


As broader than “places” see Mas- 
ter and Servant § 477. 


Platform, scaffold, or support in- 
cluded see Master and Servant § 475. 


€1. Reg. v. Midland R. Co., 4 E.&B. 
958, 30 Hng.L.&Hq. 399, 400, 119 Re- 
print 356. 


82. Bowers v. Connecticut Riv. R. 
Co., 38 N.E. 508, 162 Mass. 312, 317 
[eit . Elliott. v.. Payne, 239 S.W. 851, 
293 Mo. 581, 591, 592, 23 A.L.R. 706]. 


83. Elliott v. Payne, supra. 


84. Central Trust Co. v. Condon, 
67 F. 84; 92, 14 C.C.A. 314. 


e@5. Tyrone Gas & Water Co. v. 
Borough of Tyrone, 149 A. 7138, 299 
Pa. 5338, 544. 


86. Brannigan y. 
1 Q.B. 344, 346; 
B.D. 187, 189. 


87. Baccelli v. New England 
Brick Co., 122 N.Y.S. 856, 188 App. 
Div. 656,, 659. 


88. Crystal Palace v. London Coun- 
ty; 16-1845 185. 


[a] As used in English Crystal 
Palace Act (1881) § 21 (1) the phrase 
“meant works connected with the 
main building—that was to say, the 
physical structure, not the objects of 
the appellant company.” Crystal 
Palace vy. London County, 16 T.L.R. 
184, 185. (2) “The polo pony stables 
being a quarter of a mile away from 
the main building were not connected 
with it in the sense intended by the 
Crystal Palace Act.” Crystal Palace 
v. London County, supra. 


Robinson, [1892] 
Howe vy. Finch, 17 Q. 


90. State v. Smith, 31 Iowa 493, 
496 (inapplicable to insurance agents 
and brokers). 


[a] Phrase held ambignous.—State 
v. Smith, 31 Iowa 493, 496. 


91. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 14. 


92. Kern v. Welz & Zerweck, 136 
N.Y.S. 412, 1417, 151. App.Div..- 432; 
McGlynn y. Pennsylvania Steel Co., 
129 N.Y.S. 45, 49, 144 App.Div. 348; 
McGowan v. New York Contracting 
Co., Pennsylvania Terminal, 127 N.Y. 
S. 532, 143 App.Div. 1, 6. 


93. Lindley v. Wabash ne Co., 231 
N.W. 812, 816,.120 Neb. 195 


$4. Witzgerald v. Oa eae 
ton R.i&: Nay. Co.) 16 2. (20) (27,eB1, 
141 Or. 1. 


$5. South St. Joseph Land Co. v. 
Pitt, 21 SW. 449,: 114, Mo: 135514140 
[quot Elliott v. Payne, 239 S.W. 851, 
293 Mo. 581, 593, 28 A.L.R. 706). 


96. Ripp v. Runes TL3ONYS= $61, 
364, 129 App.Div. 321 


97. “Work” construed and defined 
in building contract see Building and 
popeingken Contracts § 42 note 35 

g]. 


$8. Massengill vy. City of Clovis, 
270 P. 886, 887, 38 N.M. 519. , 


[a] “Improvement” synonymous. 
—Massengill v. City of Clovis, 270 P. 
886, 887, 33 N.M. 519. 


99. Webster D. [quot McQuiddy v. 
Worswick Street Paving Co., 116 P. 
67, 160 Gal. 9, 13. 


1. Reclamation Dist. No. 551 v. Su- 
perior Court of Sacramento, 90 P. 545, 
546, 151 Cal. 263; Richmond v. Rich. 
mond & Danville’ RP Cos - 21° Gratt. 662 
Va.) 604, 608 [quot Bliiott v. Payne, 
239 S.W. 851, 293 Mo. 581, 592, 23 A. 
L.R. 706; Hanna, v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 14]. 
See Easton WHstate Co. v. Western 
Wagon, etc., Co., 54 L.T.Rep.N.S. 735. 


[a] As operation and not struc- 
ture.—Construing the word in the 
English Locomotive Act of 1898 (61 & 
62 Vict. ec 29) § 12 subs 1 (b), the 
court said: “The word ‘work’ means, 
I think, not the railway embankment, 
or reservoir, or construction made, 
but the operation by which some con- 
struction is achieved. If the build- 
ing owner is erecting a building not 
by contract, but on his own account, 
his operation will be work.” Brom- 
ley Rural Dist. Council y. Croydon, 
[29089 PKB? 353/7359. 


“Bridge” see Bridges § 1. 
“Depot” 18 C.J. p 781. 
“Embankment” 20 C.J. p 403. 
“Engine house” 20 C.J. p 1261. 


28 [71 C.J.] 
road,? and including the line itself of a railway.* In 
this connection the word may be used as referring to 
a work of construction or demolition or the like.* 
However, it is limited to physical works.® The term 
“works” in this sense has been distinguished from 
“Jand,”® “public works,’ and “rolling stock.”® 
Phrases: “Acceptance of the work,”® “any par- 
ticular building contract or work,’?® “contractor 
must protect his work,’’!! “cover and protect the 
‘work’ from damage by the weather,”?? “entire work 
in cae contract or parts thereof in separate and spec- 
ified sections,’!® “maintain insurance on_ the 
‘work,’ ”’14 “nature of the work,’%>5 “no alteration 
should be made in the ‘work,’ ’”’® “proposed structure 
or work,”’+* “public work,”’!®§ “take down the ‘work’ 


which the architect shall condemn,”!® “the contrac- 


tor shall have some competent person on the work,’’?° 
“work extending over a long period,’’?? “work of a 
public character,”’?? “work of drainage,”’?* “work of 
internal improvement to which the like privilege is 


WORK 


conceded,’’?* “work of public improvement,”?> “work 
of said district, 726 “work of the state,”?7 “work of 
which it is . . . impossible to make specifica- 
tions,”?8 and “work shown on the drawings ;”?* also, 
“buildings or other works,”®® “buildings, streets 
. . . and other similar works,’’*! “public works,”%? 
“<substantial commencement’ of the works,”**® “up- 
on the public works,’’?4 “with all their works,”?* 
“works, materials and plants,’*® “works of improve- 
ment and publie works,’’?? “works of internal im- 
provement,’’?8 “works of public improvements,”?® 
‘works or improvements,’#® and “works .. . 
substantially commenced.’’44 


[§ 8] b. Military. In military _ engineering, 
“works” means fortresses, fortifications, ramparts, 
bastions, and the like.*? ie 


[§ 9] C. As Verb—l. Present Tense. As an in- 
transitive verb, “work” has been defined as meaning 
to be engaged in the performance of a task, duty, or 
the like; 43 to carry on or perform a function; 5a Os 


“Public improvement” see Improve- 
ment § 4. 


“Structure” 60 C.J. p 665. 


2. Illinois Midland R. Co. v. Bar- 
nett, 85 Ill. 313, 316 (not limited to 
“earth work’’). 


Reg. v. Midland R. Co., 4 E.&B. 
958, 962, 30 Eng.L.&EKq. 399, 119 Re- 
print 356 [cit Hanna v. South St. 
Joseph Land Co., 28 S.W. 652, 126 Mo. 
1, 14]. 

4. Bromley Rural Dist. Council 
v. Croydon, [1908] 1 K.B. 353, 359 
(as used in English Locomotive Act 
(1898) § 12 subs 1 (b). 


“Construction” 12 C.J. p 1297. 
“Destruction” 18 C.J. p 975. 


5. <Atty.-Gen. v. Bournemouth, 
[1902] 2 Ch. 714, 725 (“He [the judge 
below] came to the conclusion that 
the term ‘the works’ is used in such 
a sense as to include, not only physi- 
cal works actually executed, but also 
the taking of any substantial step to- 
wards the carrying out of a contract, 
and he included as a ‘substantial’ step 
the giving of an order for the execu- 
tion of certain parts of the works and 
also the purchase of some land which 
was bought for the purpose of erect- 
ing a generating station. I cannot 
agree with this conclusion. In my 
judgment, the ‘substantial commence- 
pent, of the ‘works’ means the execu- 
tion of physical works’). 


6. Reg. v. Midland R. Co., 4 E.&B. 
958, 962, 30 Eng. L. & Eq. 399, 119 Re- 
print 356. 

“rand” 35 C.J. p 998. 
Property § 23. 


7, State v. C. S. Jackson Co., 69 So. 
751, 137 La. 931, 943. 

“Public works” see Public § 98. 

8. Central Trust Co. v. Condon, 67 
HW. S4,. 92, 14.C.C.A. 314. 

“Rolling stock” 54 C.J. p 1101. 


9. Gold Bros. Brick Co. v. Grant 
County, 168 N.W. 855, 856, 40 S.D. 
570. 

10. Bromley Rural Dist. Council v. 
Groydon, [1908] 1 K.B. 353, 359. 


11. Seventh Baptist Church v. An- 
drew & Thomas, 82 A. 452, 115 Md. 
Bee, d43. 


See also 


12. Seventh Baptist Church y. An- 
drew & Thomas, Supra, 


13. Eagle Mfe. Co. v. Davenport, 
70 N.W..707, 101 Iowa 4938, 498, 38 L. 
R.A. 480. 


14. Seventh Baptist Church v. An- 
dren - Thomas, 82 A. 452, 115 Md. 
535, 543. 


15. McQuiddy v. Worswick Street 
Paving Co., 116 PB: 67, 160 Cal. 9;, 13. 


16. Seventh Baptist Church v. An- 
drew & Thomas, 82 A. 452, 115 Md. 
535, 543. 


17. Commonwealth v. Atlas, 138 N. 
E. 248, 244 Mass. 78, 81. 


18. See Public § 97. 


19. Seventh Baptist Church v. An- 
GON ee Thomas, 82 A. 452, 115 Md. 
535, 543. 


20. Seventh Baptist Church y. An- 
drew & Thomas, supra. 


21. Bromley Rural Dist. Council 
v. Croydon, [1908] 1 K.B. 353, 357. 


22. State vy. C.’S. Jackson’ Co., 69 
So. 751, 137 La. 931, 943. 


23. Peake v. New Orleans, 60 F. 
12755130, 8 C.ClA. 516 Cas) uised*jin va 
statute relating to the draining and 
reclaiming of certain swamp lands). 


24. Beadle v. Town of Crossville, 
7 S.W.(2d) 992, 998, 157 Tenn. 249. 


25. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 14; 
Richmond v. Richmond & Danville R. 
Co., 21 Gratt. (62 Va.) 604, 608. 


26. People v. North Fork Outlet 
Drainage Dist., 162 N.E. 184, 331 Ill. 
68, 76. 

27. Burlington & M. R. R. Co. v. 
Spearman, 12 Towa 112, 117 [quot 
State v. Missouri Pac. R. Co., 105 N. 
W. 988, 984, 75 Neb. 4]. 

28. City of Houston v. Glover, 89 
S.W. 425, 428, 40 Tex.Civ.App. 177. 

29. Seventh Baptist Church v. An- 
oe ens Thomas, 82 A 452, 115 Md. 


30. State v. C. S, Jackson Co., 69 
So. 754, -L3 7a, 9315942. 943% 


Sl. La. Const. art 185 [quot State 
v. C. S. Jackson Co., supra]. 


32. State v. C. S. Jackson Co., su- 


pra. See also Public § 98. 

“Works” distinguished see supra 
text and note 7. 

33. <Atty.-Gen. v. Bournemouth, 
[1902] 2 Ch. 714, 725. 

34 Screen v. State, 33 S.E. 393, 


394, 107 Ga. 715. 


35. Richmond v. Richmond & Dan- 
ville R. Co., 21. Gratt.-(62 Va.) 604, 
608 (as including realty). 


36. Central Trust Co. v. Condon, 
67 EY. 84, 91, 14 C.C.A. 314 (“rolling 
stock” not included). 


37. City of HouS8ton v. Glover, 89 
S.W. 425, 428, 40 Tex.Civ.App. 177. 


38. Lipinski v. Gould, 218 N.W. 
123, 7248 730, 173 Minn. 559; Rich- 
mond y. Richmond & Danville R. Co., 
21 Gratt. (62 Va.) 604, 611. 


39. Young v. Town of Bossier 
City, 99 So. 494, 496, 155 La. 652. 


40. Choctaw Nation Const. art 7 § 
18 [quot McCurtain v. Grady, 38 S. 
W665; 01. Ind T1107) 1232 


y.-Gen. v. 
[1902] a Sa 714, 725. 


42. Richmond v. Richmond & Dan- 
ville R. Co., 21 Gratt. (62 Va.) 604, 608 
[quot Blliott v. Payne, 239 S.W. 851, 
293 Mo. 581, 592, 23 A.L.R. 706; Han- 
na yv. South St. Joseph Land Co., 28 
S.W. 652, 126 Mo. 1, 14]. 


43. Webster Int. D. [quot State v. 
Rose, 51 So. 496, 125 La. 462, 466, 26 
L.R.A.N.S. 821 (quot Silver 'v. Har- 
riss, 115 So. 376, 378, 165 La. 83)]; 
Continental Life Ins. Co. v. Turn- 
bough, (Miss.) 117 So. 334, 335. 


“Engaged in” 20 C.J. p 1257 text 
and notes 75-19. 


“Performance” 48 C.J. p 811. 


44. See Woodruff v. Weeks, 28 
Conn. 328, 329 (referring to yoke of 
animals); McCormick Harvesting 
Mach. Co. v. Russell, 53 N.W. 310, 86 
Iowa 556, 560 (with reference to a 
machine). 


“Carry on” 10 C.J. p 1240 text and 
notes 11-20. 


“Function” 27 C.J. p 925. 
“Perform” 48 C.J. p 811. 


Bournemouth, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


exert one’s self for a purpose;*® to labor;*® to oper- 
ate effectively ;*7 to put forth effort for the attain- 
As a transitive verb, 
been defined as meaning to develop;*® to fashion, 
form, or prepare for use;°° to oceupy;°! and, in a 
disparaging sense, to manage or turn to some partic- 
ular course or way of thinking or acting by insidious 


ment of an object.*® 


means.°? 


Phrases: 
and search 
suffered to 
who works 


“Convict shall 


a 359 
pose of,’ 


45. Webster Int.D. [quot State v. 
Rose, 51 So. 496, 125 La. 462, 466, 26 
L.R.A.N.S. 821 (quot Silver v. Harriss, 
115 So. 376, 378, 165 La. 83)]; Conti- 
nental Life Ins. Co. v. Turnbough, 
(Miss.) 117 So. 334, 335. 


46. Webster New Int. D. 


[a] To “labor” distinguished.— 
State v. Ross, 51 So. 496, 125 La. 462, 
465, 26 L.R.A.N.S. 821; Continental 
Life Ins. Co. vy. Turnbough, (Miss.) 
217 So: 334, 335. 


“Tabor” 35 C.J. p 922. 


47. See McCormick Harvesting 
Mach, Co. v. Russell, 53 N.W. 310, 86 
Iowa 556, 560 (with reference to a 
machine), : 


“Operate” 46 C.J. p 1111. 


48. Webster Int. D. [quot State 
v. Rose, 51 So. 496, 125 La. 462, 466, 
26 L.R.A.N.S. 821 (quot Silver v. 
Harriss, 115 So. 376, 378, 165 La. 83)]; 
Continental Life Ins. Co. v. Turn- 
bough, (Miss.) 117 So. 334, 335. See 
Prior v. Slaithwaite Spinning Co., 
[189391 O°B.988t5-885; 19°Cox C.C. 54. 


49. See Union Switch & Signal 
Co. vy. Johnson R. Signal Co., 61 F. 
940, 948, 10 C.C.A. 176 (applied to 
patent or invention); Golinsky yv. Al- 
lison, 46 P. 295, 114 Cal. 458, 460; Mc- 
Curtain v. Grady, 38 S.W. 65, 1 Ind. 
T. 107, 123; Broken Hill Municipal 
Council vy. Broken Hill Proprietary 
Cay ltd. 630" -Austr:G.1iR0400)).415 
(last three cases using the word in 
relation to mining property). 


“Develop” 18 C.J. p 1081. 


50. See Bancroft v. Peters, 4 Mich. 
619, 625; Beckwith v. Whalen, 70 N 
Y. 430, 435. 


“Form” 26 C.J. p 982. 
“Prepare” 49 C.J. p 1331, 
“Use” 66 C.J. p 65. 


51. Hoysradt vy. Delaware, L. & W. 
R. Co., 151 F. 321, 330 [cit Kornhaus- 
er v. National Surety Co., 150 N.E. 
921, 923, 114 Ohio St. 24 (where it was 
said that in relation to the occupa- 
tion of a coal bed, the word ‘work’’ 
is Synonymous with occupy) ]. 


52. Century D. [quot Palmerlee v. 
Nottage, 1388 N.W. 312, 119 Minn. 351, 
353, 42 L.R.A.N.S. 870]. 


[a] As making expression action- 
able.—In holding actionable a pub- 
lication that the purpose of a ‘‘Press 
Committee’ was “To bamboozle de 
people, work de county commission- 
ers (dat is easy enough),” the court 
said: “To say of a person that he 
is easily worked is applied generally 
in a disparaging sense. And in the 
language of the street or in such use 
of expression as here employed, to 
‘work’ a public official means to ob- 
tain from him something which the 
law does not permit.’’ Palmerlee vy. 


‘ 


Gvorkge 38 
for clay,”°* “employed or permitted or 
work in any factory,”®> 
in a distillery,”®* “labor or work,’>? 
“manage and work,”°’ “manage, work, sell and dis- 
“minors who are legally permitted to 


WORK 


it has 


“work well.”?7? 


(74. C. Sed) 229 


work,’®® “open and work a highway,’’®? “shall work 
or labor,’’®? “work a fraud upon the purchaser, 
“work and develop,”** “work a street,”®> “work at 
factory work,’’®* “work by the job, 96706 
ly,’”°8 “work. for himself or for hire or reward,”®® 
(Works in the chain gang,”’?® “work the same,”?? and 


N63 


‘work even- 


[§ 10] 2. Worked. Developed;7? fashioned; fit- 


AFT ale 
dig, work | ted; formed;74 


“every person Phrases: 


Nottage, 138 N.W. 312, 119 Minn. 351, 
353, 42 L.R.A.N.S. 870. See also Tie 
bel and Slander §§ 81, 87, 94. 


53. Screen v. State, 33 S.E. 393, 
394, 107 Ga. 715; Potter v. State, 132 
S.E. 783, 35 Ga.App. 248. 


54 Martyn y. Williams, 
Exeh, 117, 118. 


55. Taglinette v. Sydney Worsted 
Co., 105 A. 641, 643, 42 R.I. 133. 


56. U. S. Rev. St. (1878): § 3279 
(U.-S. Comp. St. [1901] p 2126) [quot 
U.S. wv Burgess, 38 F.. 38237. 


57. State v. Rose, 51 So. 496, 125 
La. 462, 465, 26 L.R.A.N.S. 821. 


58. Golinsky yv. Allison, 46 P. 295, 
114 Cal. 458, 460. 


[a] Does not include authority to 
mortgage.—Construing the phrase in 
a power of attorney with reference 
to certain mining property, the court 
said: ‘The authority to ‘man- 
age and work’ it, cannot by any rea- 
sonable construction be held to in- 
clude an authority to mortgage it.” 
Golinsky v. Allison, 46 P. 295, 296, 114 
Cal. 458, 460. 


59. Golinsky v. Allison, supra (as 
not authorizing mortgaging). 


60. Taglinette v. Sydney yorgted 


26 LJ. 


Go; 105 7A 641, (642495 RAT, 

61. Beckwith v. Whelan, 70 N.Y. 
430, 435. 

62. Potter v. State, 132 S.E. 783, 


35 Ga.App. 248. 

63. N. W. Halsey & Co. v. Merrick, 
228 F. 805, 807; In re Investors’ Syn- 
dicate, 179 N.W. 1001, 1002, 147 Minn. 
217 (“Blue Sky Law”). 


64. Union Switch & Signal Co. 


: Vv. 
Johnson R. Signal Co., 61 F. 940, 943, 


ORC: CAC. 17.Gisem patents law). 


65. In re Curtis-Castle Arbitra- 
tion, 30 A. 769, 64 Conn. 501, 513, 42 
Am.S.R. 200. 


[a] Held not. business or trade 
term of which arbitrators should take 
judicial notice but explainable by pa- 
rol testimony as to the special mean- 
ing given to it by the parties in a 
contract. In re Curtis-Castle Arbi- 
tration, 30 A. 769, 64 Conn. 501, 513, 
42 Am.S.R. 200. 


66. Ingham ‘vy, Hie Lee, 15 Austr. 
CER. 26%, 270: 


67. La. Rev. Civ. Code art 2756 
[quot National Contracting Co. v. 
New Orleans Sewerage & Water Bd., 
141 ‘°F. 325, 3380, 72 CiC.A. 473]. 


[a] “To build by a plat” defined 
in same terms.—La. Rev. Civ. Code 
art 2756 [quot National Contracting 
Co. v. New Orleans Sewerage & Wa- 
ter’ Bdi; 14148.°325,.330, 72 C.C.Ay 1473]. 


68. Woodruff v. Weeks, 28 Conn. 
328, 329. 


trained and worked,’’*® “mine has been worked, 
“opened and worked,”®® “opened, worked, and main- 
tained such highways,’’®! “publie official who can be 


prepared for use 375 wrought.7® 


“Kept in repair and worked,”?* “may be 
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[a] Applied to yoke animals.—A 
warranty that cattle will “work even- 
ly on the yoke” held broken if they © 
will not so work when driven by a 
person of ordinary skill in the man- 
agement of oxen. Woodruff v. 
Weeks, 28 Conn. 328, 329. 


69. Ingham vy, Hie Lee, 15 Austr. 
C-L.R. 267, 270. 


70. Screen y. 
LOM (Gay Tlib: 


71. Choctaw Nation Const. art 7 
§ 18 [quot McCurtain v. Grady, 38 S. 
Wi 65,0 1 Indi 07, 123" Cin relation 
to exclusive mining rights)]. See 
alee ae and Minerals §§ 264-290, 


72. McCormick Harvesting Mach. 
Co. v. Russell, 53 N.W. 310, 86 Iowa 
556, 560 (“If the draft of the machine 
was too heavy, or it had too much 
sidedraft, the effect of which was to 
make the horses’ necks sore, it cer- 
tainly did not ‘work well’”’). 


[a] “To do good work” equiva- 
lent.—McCormick Harvesting Mach. 
Co. v. Russell, 53 N.W. 310, 311, 86 
Iowa 556, 560. 


73. See Broken Hill Municipal 
Council v. Broken Hill Proprietary 
Co.,. Ltd., 30 Austr.C.L.R. 400, 420 
(“some suggestion has been made 
that the word ‘worked’ included op- 
erations such as repairs, pumping, 
and keeping the drives in order; but 
in the context the meaning must be 
worked for the production of ore’’’). 


State, 33 S.E. 393, 


mb Bancroft v. Peters, 4 Mich. 619, 
75. Bancroft v. Peters, supra. See 


Beckwith v. Whalen, 70 N.Y. 430, 435, 


. (with reference to highway). 


[a] Applied to marble.—Discuss- , 
ing whether marble is “wrought” or 
“unwrought” the court, in holding 
that the word “worked,” as well as 
other terms, when applied to mar- 
ble, implies something more than the 
sawing of it into slabs, said: ‘‘They 
imply that the thing is fashioned or 
prepared for some general or partic- 
ular use.’ Bancroft v. Peters, , 4 
Mich. 619, 625. 


76. Bancroft v. Peters, supra. 
77. Minn. Gen. St. (1913) § 2563 


[quot Whiteley v. Strickler, 198 N.W. 
420, 159 Minn. 145, 146]. 


78. Finnin v. Malloy, 33 N.Y.Su- 
per. 382, 392 (with reference to work 
animals and teams). 


79. Broken Hill Municipal Coun- 
cil v. Broken Hill Proprietary Co., 
Ltd., 30 Austr.C.L.R. 400, 415, 420. 


80. Beckwith v. Whalen,'70 N.Y. 
430, 485. See Town of Wells vy. Sul- 
livan, 147 N.W. 244, 245, 125 Minn. 
353. See also Highways §§ 250-254. 


81. French v. Lewis and Clark 
County, 288 P. 455, 87 Mont. 448, 454 
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worked,’’®? “was being ‘worked,’ ”’8? “worked and 
maintained,”®* “worked as a public high- 
way,”’’® “worked for the production of ore,’’**® “work- 
ed my husband,’’? “worked or kept in repair,’’®$ 
“worked or would work evenly on the yoke,’’>® “work- 
ed out,”°® “worked so as to produce ore,’®! and 
“worked upon.” 


[§ 11] 3. Working. Developing;®* employed ;%4 
engaged in physical toil or manual labor as a means 
of livelihood; laboring.®® 


Phrases: “Purchasing, working, developing, sell- 
ing, and otherwise disposing of,’”°® “traveling . 
or working,”®? “working all hatches at once, 98 
“working and developing,”’®® “working at an age le- 
gally permitted,”! “working in a public highway,’’? 
“working in ecleaning,’® “working in shops or of- 
fices,”* “working in the street,’”® “working on a road 
or highway,’® “working partly upon interstate and 
partly upon intrastate commerce,”’ “working to a 
common purpose,”’® “working together,’® “working 
wholly in interstate commeree,’?® and “working 
wholly on intrastate commerce.’’++ 


[§ 12] D. Used Adjectively. Both the noun‘and | 


parts of the verb are used adjectively.+? 


82. Palmerlee vy. Nottage, 138 N.W. 
312, 119 Minn. 351, 353, 42 L.R.A.N.S. 


870. fa] 


Co., [1898] 1 Q.B. 881, 887. 9. 


Held to be 
who amused himself during part of 


WORK 


Work floats.1* In logging parlance, floats, used 
to recover sunken logs, being rafts made of logs with 
boards nailed across on which the men stand to 
work.14 


Working capital.15 The ordinary meaning?® of 
the term is a fund to be devoted to the development 
of a corporation’s property;7 a sufficient amount of 
money to pay employés and pay for the necessary 
equipment for repairs;?8 “cash” money that is in- 
stantly available for any corporate need ;?® money 
to be put into the business and to stay there; <P Oot hes 
amount of cash and supplies necessary to be kept on 
hand to meet current expenses and contingencies as 
they arise in the proper conduct of the business ;** 
the amount of cash necessary fer the safe and con- 
venient transaction of a business, having regard to 
the owner’s ordinary outstandings, both payable and 
receivable, the ordinary condition of his stock or sup- 
plies in hand, the natural risk of his business, and 
the condition of his credit ;?2 the money that must be 
used for carrying on the business of the corpora- 
tion. 


‘Working cattle. Cattle that have worked.24 It 
has been held that the term is limited to animals of 


Hy eae ng pouters Pac. av Co}, 
99 . 135, ; epherd v. enver 
“working.”—B0y | «. R.G. Rudo, 126 BP; 692nGoneae 
Utah 469. See also Master and Serv- 


$3. -Broken Hill Municipal Coun- 
eil v. Broken Hill Proprietary Co., 
Ltd., 30 Austr.C.L.R. 400, 416 


[a] “Idle” contrasted.—In holding 
a mine was not being worked during 
the time of a strike, the court said: 
“People would say . . that a mine 
is ‘idle’ . . .if by the refusal of 
miners to work no soil were in course 
of being extracted; and people would 
not say that a mine was being ‘work- 
ed’ if for the same cause no attempt 
was being made to extract soil.” 
Broken Hill Municipal Council v. 
Broken Hill Proprietary Co., Ltd., 30 
Austr.C.L.R. 400, 416. 


84. French v. Lewis and Clark 
County, 288 P. 455, 87 Mont. 448, 454. 


85. Minn. Gen. St. (1918) § 2563 
[quot Whiteley v. Strickler, 198 N.W. 
420, 159 Minn. 145, 146]. 


86. Broken Hill Municipal Council 
v. Broken Hill Proprietary Co., Ltd., 
30 Austr.C.L.R. 400, 420. 


87. Schaefer v. Schoenborn, 111 N. 
W. 848, 101 Minn. 67, 70, 71. 


[a] As allegation of adultery.— 
Schaefer v. Schoenborn, 111 N.W. 843, 
101 Minn. 67, 71. 


88. Whiteley v. Strickler, 198 N. 
W. 420, 159 Minn. 145, 146; Town of 
Wells v. Sullivan, 147 N.W: 244, 245, 
125 Minn. 353. 

89. Woodruff v. Weeks, 
328, 329. 

90. Commercial Coal Mining Co. v. 
Big Bend Coal Mining Co., 141 A. 732, 
293 Pa. 39, 3 

91. Broken Hill Municipal Coun- 
cil v. Broken Hill Proprietary Co., 
Ltd., 30 Austr.C.L.R. 400, 408. 

92. Bancroft v. Peters, 4 Mich. 619, 

625 (with reference to marble). 
See Miller v. Peruvian Con- 
sol. Min. Co., (Utah) 11 P.(2d) 291, 
294 (with reference to mines and min- 
ing properties or claims). 


94. Prior v. Slaithwaite Spinning 


28 Conn. 


his meal time by oiling certain parts 
of machinery held to be ‘‘working” 
within prohibitory statute. Prior v. 
Slaithwaite Spinning Co., [1898] 1 Q. 
B. 881, 885. 


“Employed” 20 C.J. p 1239 text and 
notes 50-63. 


95. Century D. See Story v. Elli- 
ort 8 Cow. (N.Y.) 27, 30, 18 Am.D, 


96. Miller v. Peruvian Consol. Min. 
Co., (Utah) 11 P.(2d) 291, 294 (min- 
ing phraseology). 


$7. Story v. Elliott, 8 Cow. (N.Y.) 
27, 30, 18 Am.D. 428. 


98. Tweedie Trading Co. v. Pitch 
Pine Lumber Co., 156 F. 88, 89. 


99. Johnson R. Signal Co. v. Un- 
ion Switch & Signal Co., 59 F. 20, 23 
(in power of attorney relating to pat- 
ents); Miller vy. Peruvian Consol. Min. 
Co., (Utah) 11 P.(2d) 291, 294 (in re- 
lation to mines). 


1. Taglinette v. Sydney Worsted 


Co., 105 A. 641, 642, 42 R.I. 133 

2. Continental Life Ins. Co. v. 
Turnbough, 117 So. 384, 335, 151 
Miss. 43. 


is Prior v. Slaithwaite Spinning 
[1898] 1 Q.B. 881, 884 (“cleaning”’’ 
aiacenheay 


4 Pub. Acts (1909) No. 104 § 7 
[quot Furguson vy. Lake Shore & M. 
S. Ry. Co,,, 135:-N.W. 268,. 269, 169 
Mich. 260]; Wis. St. (1911) § 1816 
subd 9 [quot Ruck vy. Chicago, M. & 
St. Pes Rye Co. el 40) NeW l0n 40153 
Wis. 158, 166]. 


5. Continental 


Lifetuins-ssComive 
Nurnbough,” LL S0...334, 9390,. etps 
Miss. 43. 


6. Commonwealth y. La. Seur, 6 
Pa.Co. 529; 5380: 


7. Suttle v. Hope Natural Gas Co., 
97 S.BH. 429, 482, 82 W.Va. 729. 


8. Shepherd v. Denver & R. G. R. 
Co., 126 P. 692, 695, 41 Utah 469. 


ant §§ Seah s 


10. tle v. Hope Natural Gas 
C€o?, 97 ae. 429, 432, 82 W.Va. 729. 


11. Suttle v. Hope Natural Gas 
Co., supra. 


12. See cases infra this section. 
13. “Float”? 26 C.J. p 741. 


14. Ledoux v. Joncas, 204 N.W. 
635, 636, 163 Minn. 498. 


[a] “Loading floats’ compared.— 
Ledoux v. Joncas, 204 N.W. 635, 636, 
163 Minn. 498. 


15. “Capital” 9 C.J. p 1278. 


16. Janney v. Pancoast Interna- 
tional Ventilator Co., 122 F. 535, 537. 


17. Kohler vy. Agassiz, 33 P. 741, 
743, 99 Cal. 9. 


18. Okmulgee Gas Co. vy. Corpora- 
tion Commission, 220 P. 28, 95 Okl. 
2138, 218. ® 


19. Janney v. Pancoast Interna- 
tional Ventilator Co., 122 F. 535, 587. 


“Cash money” 11 C.J. p 23. 


20. In re Franklin Brewing Co., 
272 EF. 828, 830. 


21. Southwestern Telegraph & 
F oeeee Co. v. City of Houston, 268 


“Cash” 11 C.J. p 20. 
“Supplies” 60 C.J. p 1167. 


22. Consolidated Gas Co. v. New 
York; 157 EF) 839, 859: 


23. Municipal Gas Co. 
Service Commission, 186 N.Y.S. 541, 
545, 1138 Misc. 748. See Hazzard v. 
Philips, 159 N.Y.S. 264, 269, 174 App. 
Div. 425. 


[a] “Represented by its cash on 
hand and its inventories.”—Municipal 
Gas Co. v. Public Service Commis- 
ae 186 N.Y.S. 541, 545, 1138 Misc. . 


24. Wessels v. 


/ 


v. Public 


Territory, 1 Kan. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


w& 


the bovine genus,?5 and that it is synonymous with 


“steers.’?28 


Working contract.27 


Working day.?° 


permit work to be done.*®° 


A day of work as distinguished 
from days for play or rest ;°° any day on which work 
is ordinarily performed, as distinguished from Sun- 
days and holidays;*1 and it has been said that the 
plural, “working days,” in commerce and jurispru- 
denee, has a settled and definite meaning,®? mean- 
ing days as they succeed each other** exclusive of 
Sundays and holidays;** days oceupied in employ- 
ment as distinguished from holidays and Sundays;*° 
‘days upon which weather conditions are such as to 
The term has sometimes 
been held to exclude,?7 and sometimes not to ex- 


WORK 
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be construed in one sense or the other has been said 


to depend upon the particular surrounding cireum- 


stances.?® 


A contract for furnishing 
work or materials in the erection of buildings, ete.?° 


Working hours.*°® 


In its ordinary sense, those 


hours during which work is ordinarily done about 


been held that 


clude,*®® rainy or stormy days; but whether it is to 


525, 527, McC. 100. 
“Cattle” 11 C.J. p 33. 


. 25. Kennedy y. Hills, 233 F. 666, 
67. 
[a] Horses and harness not in- 


cluded.—‘‘By using the words ‘mules,’ 
‘oxen,’ and ‘work cattle,’ in other sec- 
tions of the statute, the Legislature 
showed that in employing the spe- 
cific words, ‘work cattle’ found in par- 
agraph 13, they intended to use them 
in the limited sense in which they 
are generally used, and therefore as 
only including animals of the bovine 


genus.’’ Kennedy v. Hill, 233 F. 666, 
667. See also Exemptions § 91. 
“Bovine” 9 C:J. p 315. 
26. Wessels v. Territory, 1 Kan. 


525, 527, McC. 100. 
“Steer” 60 C.J. p 18. 


27. See also Building and Con- 
struction Contracts § 


“Contract” see Contracts § 1. 


28. Carey-Lombard Lumber Co. v. 
Jones, 58 N.E. 347, 187 Ill. 203, 208. 


29. “Day” see Time § 26. 
Working days: 


Construed in charter party see Ship- 
ping § 204 note 40 [a] (115). 


In computing demurrage see Shipping 
§ 10381. 


30. British and Mexican Shipping 
Co. v. Lockett, [1911] 1 K.B. 264, 273. 
iS peat v. King, (Tex.) 292 S.W. 

02, f 


81. See Byrne Real Estate Co. v. 
Welsh, 258 S.W. 748, 215 Mo.App. 652, 
662; Christopher & Simpson Archi- 
tectural Iron & Foundry Co. v. HK. A. 
Steininger Const. Co., 205 S.W. 278, 
200 Mo.App. 33, 52 (“excluding not 
only Sundays and holidays’). See 
also Holidays 29 C.J. p 761; Sunday 
605 CoJ... p, 1022; 


32. Sherwood vy. American Sugar 
Refining Co., 8 F.(2d) 586, 588; Ped- 
ersen v. Eugster, 14 F. 422; Weber 
Chimney Co. v. Brunswick-Balke-Col- 
lender Co,,° 195 EHl.App. 9, 11. 


33. Pedersen v. Eugster, 14 F. 422 
[quot Sherwood v. American Sugar 
Refining Co., 8 F.(2d) 586, 588, and 
cit Sorensen v. Keyser, 52 F. 163, 165, 
2 C.C.A: 650; Brooks v. Minturn, 1 
Cal. 481, 483]; Weber Chimney Co. v. 
Brunswick-Balke-Collender Co., 195 
mA p 9,0 LL. 


34. Pedersen v. Eugster, 14 F. 422 
[quot Sherwood v. American Sugar 
Refining Co., 8 F.(2d) 586, 588, and 
cit Hagerman vy. Norton, 105 F. 996, 

4 


. 


997, 46 C.C.A. 1; Sorensen v. Keyser, 
52) He 1639 - 165,32 C.CrAv 650" “Cquot 
Hughes v. J. S. Hoskins Lumber Co., 
136 F.. 435, 436); Brooks v. Minturn, 1 
Cal. 481, 483; Christopher & Simp- 
son Architectural Iron & Foundry Co. 
v. E. A. Steininger Const. Co., 205 S. 
W. 278, 200 Mo.App. 35, 53]; Mazzotta 
v. Bornstein, 133 A. 677, 680, 104 Conn, 
430; Weber Chimney Co. v. Bruns- 
wick-Balke-Collender Co., 195 Ill.App. 
9, 11; Wright v. King, (Tex.) 292 S. 
W. 602, 605. 


35. F. J. Mumm Contracting Co. 
v. Village of Kenmore, 171 N.Y.S. 6738, 
104 Misc. 268. 


36. Christopher & Simpson Archi- 
tectural Iron & Foundry Co. v. E. A. 
Steininger Const. Co., 205 S.W. 278, 
200 Mo.App. 33, 52; EF. J. Mumm Con- 
tracting Co. v. Village of Kenmore, 
171 N.Y.S. 673, 674, 104 Misc. 268. 
See Mazzotta v. Bornstein, 133 A. 677, 
680, 104 Conn. 430; Weber Chimney 
Co. v. Brunswick-Balke-Collender Co., 
195 Ill.App. 9, 11. 


37. Mazzotta v. Bornstein, 133 A. 
677, 680, 104 Conn. 430; Christopher 
& Simpson Architectural Iron & Foun- 
dry Co. v. E. A. Steininger Const. Co., 
205 S.W. 278, 200 Mo.App. 38, 52; 
F. J. Mumm Contracting Co. v. Vil- 
lage of Kenmore, 171 N.Y.S. 673, 104 
Misc. 268. 


[a] As used in salt trade, in ref- 
erence to the number of working days 
to be allowed to unload a cargo of 
salt, the term held not to include 
rainy days. Houge v. Woodruff, 19 
F. 136, 137 [cit F. J. Mumm Contract- 
ing Co. v. Village of Kenmore, 171 N. 
Y.S. 673, 104 Mise. 268 (applying an- 
alogous principle in construing a con- 
tract for constructing a sewer)]. 


38. Elliott Contracts § 3242 [cit 
Wright v. King, (Tex.) 292 S.W. 602, 
605]; Hagerman v. Norton, 105 F. 
996, 997, 46 C.C.A. 1; Sorensen v. Key- 
ser, 52 F. 163, 165, 2 C.C.A. 650 [both 
quot Hughes v. J. S. Hoskins Lum- 
ber Co., 136 F. 435, 436 (last three 
cases cit Pedersen v. Eugster, 14 F. 
422, 423 [all four cases construing 
term in maritime sense])]. See also 
Shipping §§ 204, 1031. 


39. Mazzotta v. Bornstein, 133 A. 
677, 680, 104 Conn. 430; Weber Chim- 
ney Co. y. Brunswick-Balke-Collender 
Con Mlb IMs App.79,) 1s) ee Ie eMumm 
Contracting Co. v. Village of Ken- 
more, 171 N.Y.S. 6738, 104 Misc. 268; 
Vaemt v. King, (Tex.) 292 S.W. 602, 


40. See also Master and Servant §§ 
36-51. 


“Hour” 30 C.J. p 471. See also 


the business to which the term relates;41 and it has 


the particular circumstances, or 


usage and local custom, determine the meaning and 
scope of the phrase.*? 


Working man.*3 
and it may be broad enough to cover any kind of 
work in which he is engaged,** although it has been 
distinguished from the single word ‘“workingman.”*° 


Working place.*® 
where a workman is engaged in his work,*® or where 
his work is to be done;*® the whole of the premises 


Literally, a man who works, 


A place of work;** the place 


Time § 58. 


41. The Principia, 34 F. 667, 669 
(as used in a charter party). 


+42. The Principia, supra; Binney 
v. Phenix Cotton Mfg. Co., 128 Mass. 
496, 499; Phcenix Cotton Mfg. Co. v. 
Hazen, 118 Mass. 350, 354. 


[a] Day or night.—As used in a 
contract giving a party a right to 
draw water through the gates of a 
reservoir dam at any and all times 
during “working hours,’ the phrase 
was said not to limit drawing of wa- 
ter to daytime but to entitle the party 
to draw water during the night if 
required for the purpose of running 
his mill. Phcenix Cotton Mfg. Co. v. 
Hazen, 118 Mass. 350, 354. But see 
Binney v. Phoenix Cotton Mfg. Co., 
128 Mass. 496, 499. 


{b] With reference to weather.— 
Construing the text phrase in a char- 
ter party, the court, after giving the 
ordinary meaning of the phrase, said: 
“If, for instance, it was the usual 
practice in this port to work day and 
night consecutively, during good 
weather, the words would be con- 
strued to mean consecutive hours 
during such weather.’’ The Princi- 
pra, 34 F. 667, 669. 


43. See also Workman or Work- 
ingman post. 


44. De Vries v. Alsen Cement Co. 
of America, 2.90 F. 746, 750. 


45. De Vries v. Alsen Cement Co. 
of America, supra. 


[a] Gist of distinction.—After 
giving the text definition of the 
phrase, the court said: “A certified 
public accountant, who makes an 
elaborate report on a complicated set 
of books, certainly ‘works’ in pre- 
paring it. . The single word 
‘workingman,’ however, has a specific 
meaning; the dictionary gives it as 
‘a laboring man; one engaged in 
manual labor.’’”’ De Vries vy. Alsen 
Sep aia Co. of America, 290 F. 746, 


46. See also Master and Servant 
§§ 441-565 (duties and liabilities of 
master with reference to places of 
work); Workplace post. 


47. Sloss-Sheffield Steel & Iron Co. 
v. Jones, 91 So. 808, 207 Ala. 7, 12); 
Marshal v. Dalton Paper Mills, 74 A. 
108, 82 Vt. 489, 499, 24 L.R.A.N.S. 128. 


48. Erickson v. Maple Block Co., 
167 N.W. 105, 106, 183 Iowa 1292. 


49. Kallio v. Northwestern Impr. 
Co., 182 P. 419, 47 Mont. 314, 323 [quot 
MciInness v. Republic Coal Co., 140 P. 
235, 49 Mont. 112, 115]. 
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where a workman’s duties take him.®° It has been 
said that the word is not precisely defined;°+ and 
that its meaning depends upon the work being done.*? 


Other phrases: “Three yoke of work cattle and 
their yoke,”®? “work beast,”°4 “work cattle,”®> “work 
horse [or horses],’”°® and “work oxen;’’’ also, 
“about fifty working days,’’®* “actual working 
place,’”’®® “adapted to be inhabited by persons of the 
working elass,”®° “allowance . . . for working 
capital,”®! “a whole working day,’®? “contributions 
to working ecapital,’°? “during working hours,”’®* 
“eighty working days,’’®® “fifty-five working days,”®® 


WORK 


place,”®® “one hundred twenty working days,’’®® “one 
hundred working days,”’’® “ordinary working day of 
twenty-four hours,”*! “per working day,’’?? “raise 
the amount of working eapital,’?? “standards of 


working conditions,’"* “twenty-four working 
hours,”?® “twenty-seven working days,’’’® “weather 
working day,’77 “working cireuit,’7® “working 
class,”?® “working conditions,”®® “working day of 


twenty-four consecutive hours,”*! “working days of 


twenty-four hours each,”*? “working expenses,’ 
“working hatch,’®* “working lay days,’’> “working 
plant,”*® “working premises,”’®’ “working rule,’’®® 
“working team,”®® “working tools,’’®® and “working 


“fourteen working days,”’*? “his 


50. Johnson v. Doubleday, 102 A. 
1038, 1039, 92 Vt. 267. See Indiana 
Steel & Wire Co. v. Studes, 119 N.E. 
2, 8, 187 Ind. 469. 


51. Kallio v. Northwestern Impr. 
Co., 182 P. 419, 47 Mont. 314, 322. 


52. Biondi v. Central Coal & Coke 
Co., 9 S.W.(2d) 596, 599, 320 Mo. 1130; 
Kallio v. Northwestern Improvement 
Co., 132 P. 419, 47 Mont. 314, 323 [quot 
McInness v. Republic Coal Co., 140 P. 
235, 49 Mont. 112, 115]. 


53. Kennedy v. Hills, 233 F. 666, 
667. 


54. Winfrey v. Zimmerman, 8 
Bush (Ky.) 587, 588. See also Ex- 
emptions §§ 90-100. 


55. Kennedy v. Hills, 233 F. 666, 
667. See also Exemptions § 91. 
56. See Exemptions § 90. 


57. See Exemptions § 91. 


58. Weber Chimney Co. y. Bruns- 
wick-Balke-Collender Co., 195 Ill.App. 
a bi 

59. Erickson v. Maple Block Co., 


167 N.W. 105, 106, 183 Iowa 1292. 


66. London Building Act Ce? ie 
13, liquot ‘London. (v.-Davis,, 77 -L.T. 
Rep.N.S. 693, 698]. 


61. Southwestern Telegraph & 
Telephone Co. v.. City of Houston, 
268 F. 878, 884; Municipal Gas Co. v. 
Public Service Commission, 186 N.Y. 
S. 541, 545, 118 Misc. 748; Okmulgee 
Gas Co. v. Corporation Commission, 
220 P. 28; 95 Oki. 213, 21:8: 


62. Christopher & Simpson Archi- 
tectural Iron & Foundry Co. v. E. A. 
Steininger Const. Co., 205 S.W. 278, 
200 Mo.App. 33, 52. | 


[a] Saturday held “whole working 
day” within building contract despite 
‘Jabor rules” suspending work on 
Saturday afternoons. Christopher & 
Simpson Architectural Iron & Foun- 
dry Co. v. E. A. Steininger Const. Co., 
205 S.W. 278, 200 Mo.App. 33, 52, 53. 


63. In re Franklin Brewing Co., 
272 F. 828, 831. 


64. Binney v. Phcenix Cotton Mfg. 
Co., 128 Mass. 496, 499; Phoenix Cot- 
ton Mfg. Co. v. Hazen, 118 Mass. 350, 
354. 


65. Mazzotta v. Bornstein, 133 A. 
677, 680, 104 Conn. 430. 


66. Christopher & Simpson Archi- 
tectural Iron & Foundry Co. v. EH. A. 
Steininger Const. Co., 205 S.W. 278, 
200 Mo.App. 33, 52; Wright v. King, 
(Tex.) 292 S.W. 602,- 605. 


67. Hagerman v. Norton, 105 F. 
996, 997, 46 C.C.A.,1. 


proper working | week.’?? 


68. Johnson v. Doubleday, 102 A. 
10385 L039" 92" Vit. 2675 
69. Byrne Real Hstate Co. v. 


BE 258 S.W. 748, 215 Mo.App. 652, 


70.. F. J. Mumm Contracting Co. v. 
Village of Kenmore, 171 N.Y.S. 678, 
104 Misc. 268. 


71. Forest Steamship Co. v. Iberi- 
an Iron Ore Co., 81 L.T.Rep.N.S. 563, 
564 [cit Tweedie Trading Co. v. Pitch 
Pine Lumber * Co.> 156 F. 88, 89 (but 
omitting “ordinary”’) ]. 


72. British and Mexican Shipping 
Co. v. Lockett, [1911] 1 K.B. 264, 273. 


73. Janney v. Pancoast Interna- 
tional Ventilator Co., 122 F. 535, 538. 


74. Missouri Pac. R. Co. v. Nor- 
wood, 52 F.(2d) 765, 773. 


[a] “Conditions of employment” 
equivalent.—Missouri Pac. R. Co. v. 
Norwood, 42 F.(2d) 765, 773. 


[b] “Working conditions” equiva- 
lent.—Missouri Pac. R. Co. vy. Nor- 
wood, 42 F.(2d) 765, 773. 


75. The Principia, 34 F. 667, 668. 


76. Sorensen v. Keyser, 52 F. 163, 
UG Aor CRA Ob Oe 


a7. See Shipping § 1031 note 39 
By ile 

78. Electric Storage Battery Co. v. 
Gould Storage Battery Co., 158 F. 610, 
614, 85, C.C:A. 432. 


[a] Construction and operation 
discussed.—Hlectric Storage Battery 
Co. v. Gould Storage Battery Co., 158 
BY 36105" G12 61 4,858 CIC VAR 4382, 


[b] “Main circuit” synonymous 
or interchangeable.—Electric Storage 
Battery Co. v. Gould Storage Bat- 
cee Co; 158) E. 610) 614,785 CCl A. 


[c] “Mains” or “main line’ inter- 
changeable.—Electric Storage Bat- 
tery Co. v. Gould Storage Battery Co., 
dl 5iSis Hee OiO) SGli4 Shei CuCl AcE 43.0% 


[d] ‘Main line circuit” inter- 
changeable.—Electric Storage Bat- 
tery Co. v. Gould Storage Battery Co., 
L580BY CLO) 614 85NC. CCA, 432. 


[e] “Supplied circuit” interchange- 
able.—BElectric Storage Battery Co. v. 
Gould Storage Battery Co., 158 F.. 610, 
614, 85 C:C.A. 432. 


[f] “Generator circuit” distin- 
guished.—Electric Storage Battery 
Co. v. Gould Storage Battery Co., 158 
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79. London v. Davis, 77 L.T.Rep. 
N.S. 6938, 698. 


[a] In British Tenement House 
Law.—Construing the text phrase 
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within the meaning of London Build- 
ing Act (1894) § 3, regulating the 
building of dweilinghouses to be in- 
habited by persons of the working 
class, the court said: “The working 
class is that class of the population 
who live in such conditions as that 
overcrowding is likely to take place.” 
pondes v. Davis, 77 L.T.Rep.N.S. 693, 


80. Missouri Pac. Co. v.. Nor- 
ee 42 F.(2d) 765, 13 (in Labor 
Cc 


[a] “Conditions of employment” 
equivalent.—Missouri Pac. R. Co. v. 
Norwood, 42 F.(2d) 765, 773 (as used 
in the various labor acts). 


81. .Turnbull vy. Cruickshank, 7 F. 
(Ct.Sess.) 265. 


[a] Held to mean a period of 
twenty-four actually consecutive 
hours, including the hours of night. 
Turnbull v. Cruickshank, 7 F. (Ct. 
Sess.) 265 [dist Forest Steamship Co. 
v. Iberian Iron Ore Co., 81 L.T.Rep. 
N.S. 563, 564]. 


82. Orpheus Steam Shipping Co. 
v. Bovill, 114 L.T.Rep.N.S. 750, 751. 


83. In re Wrexham, ete, R. Co., 
[1900] 2 Ch. 436, 489 (as used in 
English Railway Companies Act 
[1867] § 4); Robinson v. Fed. Comm’r 
of Taxation, 39 Austr.C.L.R. 297, 300. 


[a] “Other proper outgoings” dis- 
tinguished.—In re Wrexham, etce., R. 
o., [1900] 2 Ch. 436, 439, 440. 


84. The Sandgate, 46 T.L.R. 116. 
85. Brooks v. Minturn, 1 Cal. 481, 
483. See also Shipping § 1031. 


86. Hazzard v. Philips, 159 N.Y.S. 
264, 268, 174 App.Div. 425. 


87. Simonson v. ee 219 N.W. 
869, 870, 174 Minn. 491 


ss. Jensen v. Barber S. S. Lines, 
180 N.Y.S. 754, 756, 110 Misc. 632. 


89. Finnin v. Malloy, 33 N.Y.Su- 
per. 382, 392. 

90. See Exemptions §§ 78-87. 

91. Felts v. Singletary, (La.App.) 


143 So. 68, 70 [cit Boyett v. Urania 
Lumber Co., 8 La.App. 132, 133]. 


[a] As six days.—(1) “As a gen- 
eral rule six days constitute a work- 
ing week, when it is not proved that 
a different rule existed.’ Felts v. 
Singletary, (La.App.) 143 So. 68, 70 
[cit Boyett v. Urania Lumber Co., 8 
La.App. 132, 183]. (2) ‘But where a 
different rule exists, as in the instant 
case [where average was four days], 
that rule must be applied.” Felts v. 
Singletary, supra. 
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Insane person see Insane Persons §§ 523-526. 


Liability of:—Continued ; s 

School district on implied contract see Schools and 
School Distriots § 581. 

Liens for wages or earnings see Agriculture §§ 69, 130— 
142; Bailments §§ 78-91; Logs and Logging §§ 158— 
235; Maritime Liens 38 C.J. p 1194; Master and Serv- 
ant §§ 299-322; Mechanics’ Liens 40 C.J. p 24; Mines 
and Mining §§ 841-898; Pilots §§ 59-63; Railroads 
Hal ah Salvage §§ 199-204; Seamen §§ 486-547, 

Minimum wages see Master and Servant §§ 324-327. 

Priority of wage claims see Assignments for Benefit of 
pregncrs $§ 456, 457; Bankruptcy § 552; Insolvency 


oO. 
ALOR ore material, or supplies see Railroads §§ 
Right of parent to services and earnings of child see 
Bt oDeen of Children § 120; Parent and Child §§ 79-— 


Stockholders’ liability for labor claims see Corporations 
§§ 1607-1611. 

Sunday laws see Sunday 60 C.J. p 1022. 

Time and medium of payment of wages see Master and 
Servant §§ 330-343. 


I. NATURE AND GROUNDS OF OBLIGATION IN GENERAL 


{[§ 1] A. Necessity of Contract. It is not essen- 
tial to recovery for work and labor that there should 
be an express contract to pay therefor,! as, in the 
absence of an express contract, the law will, in a 


1. Ga.—Washington v. Jordan, 109 
S.E. 923, 28 Ga.App. 18; Meador v. 
Patterson, 103 S.E. 95, 25 Ga.App. 


267 (both under statute). [a] 


os hie v. Leen, 6 Ohio App. 


For example, recovery may be 
had on a quantum meruit, although 


proper case,” imply a promise to pay,® although in 
cases where a promise to pay will not be implied as 
a matter of law an actual agreement must be proy- 
ed. There must, however, be a contract express or 


25 Del. 383; White v. Dougherty, 76 

A. 609, 24 Del. 355; In re Walton’s 
Estate, 238 N.W. 577, 213 Iowa 104; 

seers v. Foland, 207 P. 349, 104 
1 ‘ 


Towa.—Herrick v. Hayes, 173 N.W. 
110. 


Minn.—In re Klessig’s Estate, 189 
N.W. 424, 153 Minn. 27. 


Mo.—Crain v. Miller, 134 S.W. 52, 
154 Mo.App. 338. 


N.Y.—McKeon v. Van Slyck, 119 N. 
H. 851, 223 N.Y. 392; In re’ Bayles’ 
Estate, 184 N.Y.S. 273, 193 App.Div. 
473 [rev 177 N.Y.S. 697, 108 Misc. 
117]; In re Hall’s Estate, 259 N.Y.S. 
455, 144 Misc. 616. 

4, 


. 


an express contract for payment is 
not established, if the evidence shows 
rendition of services under circum- 
stances implying an agreement to pay 
therefor. In re Hall’s Mstate, 259 N. 
Y.S. 455, 144 Misc. 616. 


Necessity of express contract in 
re of parent and child see infra § 


2. Nature and grounds of obliga- 
tion generally see infra §§ 2-17. 


3. Callaway v. Milligan, 80 A. 630, 


[a] Although there is no proof of 
any express contract, oral or written, 
recovery may be allowed on a quan- 
tum meruit where one renders servy- 
ices for another known to, and ac- 
cepted by, him, as in such case the 
law implies a promise on his part to 
pay therefor. In re Walton’s Estate, 
238 N.W. 577, 213 Iowa 104. 


4. In re MclLain’s Estate, 
534, 126 Or. 456. 
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implied,® proof of either a contract made by the par- 
ties,® or facts creating a liability by implication of 
law.’ In the absence of an express agreement, the ob- 
ligation, if any, to pay for work and labor rests upon 
a quantum meruit,’ and may arise by legal implica- 
tion without regard to the assent of the parties,® on 
the theory of unjust enrichment,’° or performance 

- by one not a mere volunteer of a legal duty resting 
upon another,!! or may result from a contract infer- 
red in fact,1? and, in determining the intention of 
the parties with respect to compensation for the la- 
bor performed, the court may properly consider the 
justice or injustice of a claim therefor.13 


Consideration.14 


5. Ala.—Dancy v. Baker, 89 So. 
590, 206 Ala. 286; Stevens v. Balley, 
42 So. 740, 149 Ala. 256. 


Cal.—Mott v. Wright, 184 P. 517, 
43 Cal.App. 21. 


I1l.—Hill v. Alber, 103 N.E. 612, 261 
Ill. 124. 


Ind.—Pittsburgh, C., C.& St. L. Ry. 
Co. v. Marable, 140 N.E. 448, 81 Ind. 
App. 46. 


La.—Darce v. One Ford Automo- 
bile, 2 La.App. 185. 


Mass.—Kemble v. 
D. 364, 42 Mass. 27 


Miss.—Miller v. Fisher, 77 So. 151, 
116 Miss. 350, 


N.Y.—Pulver v. Esselstyn, 50 N.Y. 
S. 756, 22 Mise. 429; McLiney v. 
Gompecht, 27 N.Y.S. 253, 7 Misc. 169. 


Porto Rico.—Rovira vy. Lopez, 12 
Porto Rico Fed. 39. 


Tex.—Kirkpatrick v. Surkey, (Civ. 
App.) 32 S.W.(2d) 904; Yoakum v. 
Gossett, (Civ. App.) 200 S.W. 582. 


Vt.—Fitch v. Peckham, 16 Vt. 150. 


Ont.—Redmond y. Redmond, 27 U. 
C.Q.B. 220. 


“Tt is elementary that no one can 
be held to pay for services or proper- 
ty unless there is an express or im- 
plied promise.” Pittsburgh, C., C. & 
St. L. Ry. Co. v. Marable, 140 N.E. 
443, 447, 81 Ind.App. 46. ; 


[a] Illustrations.—(1) Where the 
purchaser of standing wood, sold with 
a condition that the wood must be 
carried away within two years, sells 
his right to another who has no 
knowledge of the condition, and the 
latter cuts the wood, but does not 
carry it away in two years, he can 
neither recover the wood of the land- 
owner, nor pay for cutting it, as there 
was no contract, express or implied, 
between the parties. Kemble _ v. 
1 Metc. (Mass.) 271, 35 Am. 
(2) Garageman, repairing 
automobile at request of thief, cannot 
recover from owner under a quan- 
tum meruit. Darce v. One Ford Au- 
tomobile, 2 La.App. 185. , 


Liability as limited to person con- 
tracting see infra § 78. 


6 Fisher v. Drew, 141 N.E. 875, 
947 Mass. 178, 30 A.L.R. 798. 


Contracts for specific articles or 
services see Contracts §§ 590-592. 


7, Fisher v. Drew, 141 N.E. 875, 
247 Mass. 178, 80 A.L.R. 798. 


8. Carpenter v. Josey Oil Co., 26 
F.(2d) 442. 


“Quantum meruit” 51 C.J. p 116. 


pee seer 35 Am. 


Performance and acceptance of 
services constitute a sufficient consideration to sup- 
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[§§ 1-2 


port a promise implied in law to pay for the same.1® 


Owner of property is not rendered liable for serv- 
ices and materials incidental thereto by the single 
fact that such services and materials were expended 
on his property,!® with his knowledge and without 
objection on his part,17 and it has been said that the 
doctrine of unjust enrichment as apphed to such 
claims finds its basis not so much in benefit to the 
property as in the theory of some express or implied 
contractual relation between claimant and owner.1® 


[§ 2] B. Performance of Services.1® Perform- 
ance of the work and labor sued for is essential to a 


recovery therefor on a quantum meruit,?° and, in the 


9. Carpenter v. Josey Oil Co., 26 F. 


(2d) 442; Cotnam v. Wisdom, 104 S. 
W. 164, 83 Ark. 601, 12 L.R.A.N.S. 
1090, 119 Am.S.R. 157; French v. 


Lewis and Clark County, 288 P. 455, 
87 Mont. 448. 


10. Stanley Patch Lumber Cor- 
poration v. Barry, 265 N.Y.S. 879, 880, 
148 Misc. 376. See Maurer v. Vizard, 
3 La.App. (Orleansy 151 (recognizing 
doctrine). 


“The common law has recognized 
for a long time a liability, taken over 
from the chancery, based upon un- 
just enrichment, and has found an 
obligation implied by the law where 
materials have been furnished or 
services performed with the expecta- 
tion of compensation by the perform- 
er, under circumstances not indicat- 
ing officious intermeddling, which 
have resulted in the enrichment of 
the one for whom the materials or 
services have been rendered.” Stan- 
ley Patch Lumber Corporation vy. Bar- 
ry, supra. 


11. See infra § 5. 


12. Mayborne v. Citizens’ Trust & 
Savings Bank, 188 P. 1034, 46 Cal. 
App. 178; Bartlett v. Raldart, 142 A. 
398, 107 Conn. 691; Houston v. Mon- 
umental Radio, 148 A. 536, 158 Md. 
292; Sinclair v. Land Settlement 
Board, (B.C.) [1925] 2 Dom.L.R. 1050. 


13. Mayborne v. Citizens’ Trust & 
Waar Bank, 188 P. 1034, 46 Cal. App. 


{a] For example, in an action 
against the estate of a deceased per- 
son to obtain the value of services 
rendered, it was proper for the trial 
court, in determination of the inten- 
tion of the parties, to weigh the cir- 
cumstance that it would be just and 
equitable for plaintiff to be reward- 
ed for her services. Mayborne v. Cit- 
izens’ Trust & Savings Bank, 188 P. 
1034, 46 Cal.App. 178. 


14. Necessity of consideration to 
support action of assumpsit see As- 
cumpalt, Action of § 7 text and note 


15. Krieger v. Feeny, 112 P. 901, 
14 Cal:App. 538. 


16. Miller v. Fisher, 77 So. 151, 
152, 116 Miss. 350; Auerbach v. Al- 
land, 196 N.Y.S. 145. 


“Before the owner of personal prop- 
erty can be held liable in debt for 
repairs done upon it, there must be 
some contract existing between the 
owner and the person making the re- 
pairs, which contract, of course, may 
arise by agreement either express or 
implied, or by some act or agency of 
the parties creating an obligation be- 
tween the parties concerning the mat- 


absence of an express contract, a promise to pay for 
services will not be implied until they have been per- 


ter involved; but no contract appears 
to have been made in this case.’’ 
Miller v. Fisher, supra. 


Necessity and effect of benefit gen- 
erally see infra §§ 3, 4. 


17. Smith v. Vara, 241 N.Y.S. 202, 
136 Mise. 500. 


[a] Vendor repossessing property. 
—A vendor was not liable, in quasi 
contract to contractor, for wiring 
house under contract with the ven- 
dee in possession, although the ven- 
dor failed to object and repossessed 
the premises on abandonment thereof 
by the vendee, and such facts do not 
justify creation by law of a quasi 
contract, as there is no unjust en- 
richment. Smith v. Vara, 241 N.Y.S. 
202, 136 Misc. 500. 


pee Auerbach vy. Alland, 196 N.Y.S. 


19. Faulty performance -depriv: 
recipient of benefit sée infra § Pind 


Imperfect or partial performance 
of. work under express contract see 
infra §§ 52-54, 56, 57. 


20. Bottoms y. Madera Irr. Dist., 
242 P. 100, 74 Cal.App. 681; Louden 
v. Spencer, 146 P. 612, 84 Wash. 236. 


[a] Illustration—An agreement 
between an irrigation district and a 
landowner, with whom it was in liti- 
gation for formation of a water stor- 
age district and dissolution of the 
irrigation district, was not a “settle- 
ment” so as to authorize recovery on 
a quantum meruit by persons em- 
ployed to effect a settlement, where 
the alleged “settlement” merely 
pointed out the method by which set- 
tlement might be reached. Bottoms 
v. Madera Irr. Dist., 242 P. 100, 74 
Cal.App. 681. 


[b] Performance Sufficiently 
shown.—(1) Performance may be 
sufficiently shown without proof that 
plaintiff, seeking recovery for serv- 
ices in assisting defendant in the sale 
of certain railroad stock, was the pro- 
curing cause of the sale, right of re- 
covery being sufficiently established 
by proof that services of some value 
were in fact performed. Gardner y. 
Eldridge, 130 S.W. 403, 149 Mo.App. 
210. (2) Where there was no ex- 
press contract for alteration of de- 
fendant’s building, but implied con- 
tract by him to pay for value of labor 
and materials thereon, fact that 
plaintiff, to save expense, used cheap- 
er materials, whith could not have 
been allowed if forbidden by specifi- 
cations, did not preclude his recovery 
for value of work done; especially 
where defendant was acquainted with 
character and progress of the work. 
Murphy v. Mitchell, 149 N.E. 6038, 254 
Mass. 18. 


For later cases, developments and changes in the law see Annotations. same title and section number, 


§§ 2-4] 


formed.?2 


Services should conform to directions in order to 
warrant recovery of compensation.?® 


[§ 3] C. Conferment of Benefit—1. As Ground 
While the rendition of 
valuable services by one to another, who knowingly 
receives the benefit of them, is evidence of a mutual 
understanding that they are to be paid for,?* it does 
not follow from this principle that the establishment 
of these facts will in every case sustain a finding that 


for Implication of Contract. 


21. Wheeler v. Cropsey, 5 How.Pr. 
(N.Y.): 288. . 


22. In re McCarthy Portable Hle- 
vator Co., 196 F. 247 [aff 201 F. 923, 
120 C.C.A. 261]; Wood v. Lewis’ Es- 
tate, 167 S.W. 666, 183 Mo.App. 553; 
Hofmann y. American Dressler Tun- 
nel Kilns, 181 N.Y.S. 29. See Jones v. 
Campbell, 102 A. 102, 92 Vt. 19, L.R. 
A. 1918A 1056 (where the court said 
that, when one party has rendered 
valuable services for another, with- 
out an express agreement to pay 
therefor, a promise to pay will be 
usually implied). 


“The mere rendition of service does 
not necessarily carry the right to 
compensation. Where not performed 
on request of the person sought to be 
charged therewith, the circumstanc- 
es of its rendition must be such that 
in law it will be presumed to have 
been rendered for the benefit of such 
party, and not the party rendering it. 
It must be deserved.” In re McCar- 
Hea Portable Elevator Co., 196 F. 247, 


[a] “Bven as between strangers 
the mere rendition of services will not 
in every instance entitle one to com- 
pensation therefor.” Hyde v. Honi- 
ter, 158 S.W. 838, 87, 175 Mo.App. 583 
[quot Wood v. Lewis’ Estate, 167 S. 
W. 666, 670, 183 Mo.App. 553]. 


23. Brinckle y. England, 78 A. 638, 
25 Del. 16. 


[a] For example, one who pre- 
pares plans for altering a building at 
the request of another is entitled to 
a reasonable compensation therefor, 
if they are prepared in substantial 
compliance with. directions, even 
though they are rejected; but it is 
otherwise where the plans prepared 
do not substantially conform. Brinc- 
kle v. England, 78 A. 638, 25 Del. 16. 


[b] Factors for consitleration.—In 
determining whether plaintiff sub- 
stantially complied with defendant’s 
instructions in preparing specifica- 
tions for the alteration of a building, 
in an action for compensation for 
preparing them, the jury should con- 
sider the character of the alterations, 
whether the work was the construc- 
tion of a new building, or altering an- 
other one, and any other evidence 
tending to show whether plaintiff 
complied with defendant’s instruc- 
tions as to the cost. Brinckle v. Eng- 
land, 78 A. 688, 25 Del. 16. 


24. Decatur v. Cooper, 157 A. 706, 
85 N.H. 250; Clark vy. Sanborn, 36 A. 
14)7 68 .N.H: 411. 


25. Decatur v. Cooper, 157 A. 706, 
708, 85 N.H. 250. 


“The rule merely embodies the,sen- 
sible conclusion of the court that in 
the absence of countervailing con- 
siderations human experience justi- 
fies the inference that the voluntary 
acceptance of valuable services indi- 
cates an intention to pay for them. 
When the relationship of the parties, 


But the mere rendition of services does 
not of itself carry the right to compensation.?? 
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however, affords evidence that pay- 
ment was not contemplated or that 
the labor was gratuitously perform- 
ed, the rule cannot apply because the 
reason for it fails. . . These con- 
siderations are exemplified in the 
equally well-settled rule that as be- 
tween members of the same family 
the mere rendition and acceptance of 
valuable services will not justify. the 
inference of a promise to pay.” De- 
catur v. Cooper, supra. 


26. Miss.—Miller v. Fisher, 77 So. 
151, 116 Miss. 350. 


N.H.—Decatur y. Cooper, 157 A. 
706, 85 N.H. 250; Elliott Hospital v. 
Turcotte, 105 A. 361, 79 N.H. 110. 


N.Y.—Green v. Messing, 258 N.Y.S. 
82, 2386 App.Div. 107; Auerbach v. Al- 
land, 196 N.Y.S. 146. 


N.D.—Rolette State Bank v. Ro- 
are County, 218 N.W. 637, 56 N.D. 


Okl.—Eatmon v. Penland, 249 P. 
387, 119 Okl. 180. 


“The mere fact that services have 
been rendered and a benefit received 
from the services so rendered does 
not establish a legal duty of pay- 
ment.” Decatur v. Cooper, 157 A. 706, 
708, 85 N.H. 250. 


[a] Benefits received by patient 
from hospital treatments, if in fact 
the treatments were beneficial, which 
was not proved, do not,alone establish 
the legal duty of paying therefor. 
Elliot Hospital v. Turcotte, 105 A. 
361, 79 N.H. 110. 


Owner’s liability where his prop- 
erty is benefited see supra § 1 text 
and notes 16-18. 


Person benefited as not liable where 
credit given solely to another see 
infra § 78. 


Services rendered voluntarily see 
infra § 5. 


27. Ga.—Gainesville Limestone 
Co. v. Robertson, 113 S.E. 98, 28 Ga. 
App. 805. 


La.—Biedenharn y. Waters, 126 So. 
508, 169 La. 1006. 


ee ao ae v. St. George, 28 Me. 


Biae hers TG RSE Me v. Bacon, 125 Mass. 


Mo.—Medlin & Anderson y. Brooks 
& Kavanaugh, 9 Mo. 106. 


Or.—Porter Const. Co. v. Berry, 298 
P.-179, 136° Or. 80. 


Wis.—Cole v. Clarke, 3 Wis. 328. 


[a] For example (1) where a phy- 
sician attended smallpox patients in 
a town, with the knowledge and as- 
sent of the selectmen, but without 
being employed by the selectmen or 
town Officers, there was a benefit to 
patients employing him, but not to 
the town, and therefore the latter 
was not obligated to compensate 
plaintiff physician. Kellogg v. St. 


[71 C.J.) 39. 


the recipient of the services promised to pay for 
them,?° and the single fact that one received benefit 
from services, work and labor, or incidental materials 
is not sufficient of itself to create a legal obligation 
to pay therefor.?°® 


[§ 4] 2. As Essential Element of Liability. In 
the absence of a request, benefit to the recipient is an 
essential element of his implied obligation to pay for 
work or materials,?7 although it is not essential to’ 
recovery that services rendered have any specific 
value.?® In the case of work performed at the recipi- 
ent’s request no benefit to the obligor is necessary,°® 


George, 28 Me. 255. Liability of 
town on implied contracts generally 
see Towns § 164. (2) Where plain- 
tiff proved performance of the work, 
construction and putting in of water 
wheels, and the worth of the labor, 
and then rested, it was then open to 
defendant to prove lack of benefit as 
a defense, since plaintiff’s claim un- 
der a quantum meruit count is, “that 
he had rendered service of value to. 
the defendant, that the latter has 
been benefited thereby, and hence. 
is in equity bound to pay a reason- 
able compensation. But when there: 
has been no benefit bestowed, the law 
implies no promise of reward or rec- 
ompense, for it is from the very fact 
of benefit rendered, that that equity 
arises, upon which the law implies a 
promise where none is, or has been 


expressed.” Cole v. Clarke, 3 Wis. 
323, 328. 
[b] No benefit to defendant.—In a 


suit in quantum meruit, where it does 
not appear that the services plain- 
tiff rendered were rendered to or for 
the defendant, or, if rendered to a 
third person, were rendered in the 
performance of a duty which éefend- 
ant owed to such person, no promise 
by defendant to pay for such services 
will be implied. Gainesville Lime- 
stone Co. v. Robertson, 113 S.E. 98, 
28 Ga.App. 805. ; 


[c] Temporary enforced tuse.— 
Where a_ subcontractor furnished 
stone used in connection with the 
building of a porch by a contractor 
whose default made it necessary for 
the owner to demolish the porch and 
have it rebuilt, the owner’s temporary 
enforced use of the stone, to his great 
annoyance, did not constitute a “ben- 
efit” rendering him liable for the rea- 
sonable value of the stone nor for 
any sum whatever. Biedenharn vy. 
Waters, 126 So. 508, 169 La. 1006. 


[a] Benefit shown.—Anderson v. 
pi cRNA Des (Alta.) [1925] 3 Dom.L.R. 


28. Guyer v. Chapman, 
App.) 207 S.W. 428. 


[a]. At least nominal recovery 
may be allowed on proof of rendi- 
tion of services under a quantum 
meruit, although no specific value 
be shown, since “a recovery does 
not necessarily depend on a specific 
value.” Guyer v. Chapman, (Tex. 
Civ.App.) 207 S.W. 428, 429. 


29. Cal.—Boyd v. Bargagliotti, 10 
P. 150, 12 Cal.App. 228° ne 


La.—Nolan v. Perloff, 119 So. 
10 La.App. 618. oot as 


Md.—Houston v. Monumental Ra- 
dio, 148 A. 536, 158 Md. 292. i 


Mo.—Daniels v. McDaniels, 171 §. 
W. 14, 184 Mo.App. 354. 

Or.—West v. McDonald, 127 P. 78 
64 Or. 203. Fasl?# 


“A man may hire another to per- 
form work which is of no value to 
that man; but, if the work is done, 


(Tex.Civ. 


40 [71 C.J.] 


and compensation for services performed at the re- 
quest and on the credit of defendant may be recover- 
ed of him, although they are for another’s benefit.®° 
The fact that materials used in the performance of 
work are damaged to an extent greater than the val- 
ue of the work will not prevent a recovery, when such 
damage was not occasioned by the fault or negli- 
gence of plaintiff,?+ and if work is done properly and 
in accordance with the directions of the employer, 
it is no defense that the purpose desired is not accom- 
plished thereby ;?? and the improper performance of 
work is no defense, if it was due to the fault of the 
employer.* Where, however, in an action for work 
and labor, it appears that the work was done so bad- 
ly as to be of no value or benefit to the person for 
whom it was done, this constitutes a good defense,** 
and benefit is ordinarily essential to recovery under 
the common counts for work imperfectly performed 
under a special contract.*> 


31. Austin v. 


it must be paid for. It would be a 
(Mass.) 341. 


singular condition of affairs if a la- 
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[$§ 4-5 


Loss of goods in transit. Where one has manufac- 
tured goods under a contract with another, and has 
shipped them to the latter according to his request, 
the loss of the goods in transit is no defense to an 
action for the labor and materials used in their man- 
ufacture, unless such loss resulted from the negli- 
gence of plaintiff.°® 


Ownership of articles repaired. One’s right to re- 
cover for repairs made at the instance and request 
of another does not depend on the latter’s owner- 
ship of the article repaired.*7 


[§ 5] D. Services Rendered Voluntarily. One 
who renders services to another voluntarily is not, in 
the absence of an express promise to pay, or circum- 
stanees from which a promise will be implied in fact 
or in law, entitled to compensation therefor,*?® which 
rule has been held applicable to various kinds of 
work,®°® although, where one declines to perform an 


135) Pa, 601; 
S.C.—Caldwell v. 


Foster, 9 Pick. 


Eneas, 9 S.C.L. 


borer anust. always insure that Bis] ga. micketis, ms Sigsom, & Dana 24h G2 Ain. OBL 
to his employer. If he does it jae a er ae Be Am-D, 141; McCulloc Tex.—Willis v. Jones, 11 Tex. 594. 
workmanlike way, the risk is not his.’ i ae SAS F 
Daniels v. MoDaniels supra. 33. Lindeman vy. Fry, 77 Ill.App. vt.—Mathie v. Hancock, 63 A. 143, 
{ 89 [aff 52 N.E. 851, 178 Ill. 174]. POON tas AP As? See Oe lG vs Aes eee 
Poi) POE eR MDI CWA Sonoae- Ala.—Gazzam v. Kirby, 8 Port. : 


cepts an offer to pay for services and ae 
renders service, he is entitled to re- 
cover the reasonable value thereof, 
regardless of whether the promisor 


Ark.—McDonald_ v. 
Am.D. 45, 4 Ark. 523. 


Va.—Beale y. Hall, 34 S.E. 53, 97 
Va. 383. 


Wash.—Olsen v. Olsen, 155 P. 747, 
90 Wash. 174. 


Simpson, 38 


received any personal or individual 
benefit therefrom. Houston v. Mon- 
umental Radio, 148 A. 536, 158 Md. 
292. (2) Where plaintiff’s work and 
material in boring a well at defend- 
ant’s request were of value, he could 
recover therefor, even though the bor- 
ing was not shown to be of value to 
defendant. Daniels v. McDaniels, 
171 S.W. 14, 184 Mo.App. 354. (3) 
“Tt is competent for Jones to employ 
Brown to bore a hole in the earth or 
to do any other lawful thing, al- 
though the work may prove futile for 
any useful purpose, or, for that mat- 
ter, even if it was known in advance 
that the performance would be vain. 
In that case Brown could recover by 
an action on the quantum meruit 
what would reasonably and fairly 
compensate him for his labor.” West 
v. McDonald, 127 P. 784, 785, 128 P. 
818, 64 Or. 208. 


{b] Failure to use plans.—One re- 
questing an architect to prepare plans 
and specifications afterward received 
is liable therefor, whether used or 
not. Nolan v. Perloff, 119 So. 754, 10 
La.App. 618. 


30. Wood v. Brewer & Brewer, 66 
Ala. 570; Clark v. Roop, 15 Ark. 172; 
Batchelder v. McKenny, 36 Me. 555; 
Wells v. Turner, 16 Md. 133. Com- 
pare Mosby v. Hunter, 31 N.C. 119, 
125 (holding that, where services 
were performed for defendant’s moth- 
er under an alleged special agreement 
of defendant to pay for the same, and 
where recovery was sought under 
two counts, plaintiff could not recov- 
er under the common count for work 
and labor, the court saying: ‘As the 
plaintiff's services did not enure to 
the benefit of the defendant, he is lia- 
ble only as far as he expressly agreed. 
In such a case the law cannot imply 
a promise. There was, therefore, no 
error in directing the jury to find for 
the defendant on the second count”). 


Effect of defendant’s contract with 
third person see infra § 42 text and 
notes 85, 86. 


Pa,—Lancaster Planing Mill Co. v. 
Bates, 19 Lanc.L.Rev. 150. 


S.C.—Ervin v. Epps, 49 S.C.L. 228. 


Eng.—Farnsworth vy. Garrard, 1 
Campb. 38, 170 Reprint 867. 


35. See infra § 53. 
3 oe Higgins v. Murray, 73 N.Y. 
52. 

87. Pacific Iron, etc., Works v. 


Goerig, 104 P. 151, 55 Wash. 149. 


38. U.S.—Boston vy. District of Co- 
lumbia, 19 Ct.Cl. 31. 


Ark.—Bercher yv. Gunter, 128 S.W. 
1036, 95 Ark? 155. 


Ind.—Warring v. Hill, 89 Ind. 497; 
Cover v. Cookerly, 133 N.E. 754, 17 
Ind.App. 432. 


Me.—Hammond _ v. Consolidated 
Rendering Co., 185 A. 197, 125 Me. 
491; Ulmer v. Farnsworth, 15 A. 65, 
80 Me. 500. 


Mass.—Rvoxbury Vv. 
Turnpike Corp., 2 Pick. 41. 


Mich.—Kelley v. East Jordan Chem- 
ical Co., 127 N.W. 671, 162 Mich. 525; 
Peters v. Gallagher, 37 Mich. 407; 
Lange vy. Kaiser, 34 Mich. 317. 


Mo.—Watkins v. Richmond College, 
41 Mo. 302; Lynch v. Bogy, 19 Mo. 
170; Dobbin v. Dobbin,’ (App.) 204 
S.W. 918; Hyde v. Honiter, 158 S.W. 
83, 87, 175 Mo.App. 583 [cit Cyc]. 


ahve ee Rok v. Fremont, 34 N.H. 
2. 


aN dL rmeonre v. Haines, 17 N.J.Law 
385 


Worcester 


N.Y.—Canavan v. Nally, 48 N.Y.S. 
1057, 24 App.Div. 147; Pulver v. Es- 
selstyn, 50 N.Y.S. 156, 22 Misc. 429; 
Friedlander v. Lehman, 101, N.Y.S. 


252; Brennan vy. Chapin, 19 N.Y.S. 
237. 
Ohio.—Baker v. Campbell, 2 Ohio 


S. SC. Pi r43 5 a OWIOUN es a9 ts 
Pa.—Mayer v. Rhoades, 20 A. 158, 


Eng.—Foord v. Morley, 1 F. & F. 
496, 175 Reprint 824; Reeve v. Reeve, 
1F. & F. 280, 175 Reprint 727. 


“The law does not tmply a promise 
to pay for every volunteered service.” 
Pulver v. Esselstyn, 50 N.Y.S. 1756, 
757, 22 Misc. 429. 


“One can not voluntarily render 
services for another and afterwards 
compel payment.” Warring v. Hill, 
89 Ind. 497, 500 [quot Cover v. Cook- 
Gey 133 N.E. 754, 755, 77 Ind.App. 


[a] For services “in a legal sense 
voluntary” no recovery could be had, 
even though the_recipient “at times 
requested plaintiff to assist him.” 
Teen v. Dobbin, (Mo.App.) 204 S.W. 


Conferment of benefit as not alone 
sufficient basis for implication of 
promise to pay see supra § 3. 


39. See cases infra this note. 


[a] Completing records.—Where 
a public official leaves part of his 
records unfinished on retiring from 
office, having received full pay as if 
they were completed, if his successor 
voluntarily completes them he can- 
not recover of his predecessor for 
services thus rendered. Willis v. 
Jones, 11 Tex. 594. 


[b] Cutting grass.—Where a per- 
son enters into possession of land 
under a verbal agreement for its pur- 
chase, and cuts grass thereon, and 
stores it in the owner’s barn, with- 
out being requested by him to do so, 
and the owner afterward refuses to 
fulfill the contract no action lies for 
the expense of cutting grass. Cook 
v. Doggett, 2 Allen (Mass.) 439. 


{e] Giving information.—(1) One 
upon whose information voluntarily 
given another has obtained a contract 
may not recover therefor. Simon vy. 
Tipton, 50 S.-W. 1106, 21 Ky.L.- 167. 
(2) One is not entitled to a commis- 
sion from the owner of lots for in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 5-6] 


obligation imposed upon him by law, performance of 
such obligation by another may raise an implied con- 
tract on the part of the former to pay the latter for 
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posed.*? 


services rendered and treated as in discharge of the 


former’s legal obligation,*® as where one relative sup- 
ports another whom a third relative is primarily 
obligated to support,*? and, where an obligation is 
imposed by law upon one to do an act and he fails 
to perform it, because of the interest of the public 
in its performance, one who does: perform it, with the 


forming a broker that such lots are 
on the market, although a purchaser 
is secured in consequence of such in- 


formation. Holley v. Townsend, 16 
How.Pr, -(N.Y.) 125, 2 Hilt. 34: 
{d] Making repairs.—A person 


who has completed his contract to 
sink an artesian well and been re- 
fused payment of the balance due 
him thereunder unless he repair, la- 
bor free, certain damages afterward 
done to his work by a stranger, is 
not under duress, and cannot recov- 
er the cost of his labor in making 
such repairs. Doyle v. Rector, etc., 
AS eo Church, 81 N.E. 221, 133 
Xie Ol Le 


[e] Medical 
cian cannot recover against a mu- 
nicipality for medical services ren- 
dered to its inhabitants while sick, 
in the absence of an express contract 
made by the proper municipal offi- 
cers. Childs vy. Phillips, 45 Me. 408. 


{f] Pumping out water.—The 
owner of a quarry cannot recover 
from the owner of another quarry 
near, but not adjoining, for pumping 
out water which accumulated in the 
latter, and ran through an interven- 
ing quarry into the former, no ex- 
press promise to pay being shown. 
ah oes vy. Farnsworth, 15 A. 65, 80 Me. 


[g] Separating logs.—Labor be- 
stowed by one owner of logs afloat, in 
senarating those of another owner 
which are mingled with them, and in 
caring for the latter’s logs as’ inci- 
dental to the management of his own, 
does not entitle him to compensa- 


on Peters y. Gallagher, 37 Mich. 
{h] Working on road.—Beneficial 


work done by a private citizen on a 
public road, before it was laid out 
according to law and ordered to be 
opened, affords no cause for compen- 
sation. Bryant v. Spring Brook Tp., 
5 Luz.Leg.Reg. (Pa.) 203. 


40. French v. Lewis and Clark 
County, 288 P. 455, 87 Mont. 448. See 
Keith vy. De Bussigney, 60 N.E. 614, 
179 Mass. 255 (recognizing rule, al- 
though holding it inapplicable to 
ease where plaintiff boarded defend- 
ant’s horse). 


41. Henry v. Knight, 122 N.E. 675, 
74 Ind.App. 562. 


[a] Not volunteer.—W here a 
niece, moved by a sense of moral ob- 
ligation, took her aged and imbecile 
aunt from a poor asylum’and sup- 
ported the old lady, the niece was 
not subject to the charge of being a 
volunteer in furnishing support to 
her aunt, and could recover therefor 
from an uncle, brother of such aunt, 
who was obligated under a contract 
made with his mother, then deceased, 
to support his imbecile sister, plain- 
tiff’s aunt. Henry v. Knight, 122 N. 
E. 675, 74 Ind.App. 562. 


42. French vy. Lewis and Clark 
County, 288 P. 455, 87 Mont. 448; 
Manhattan Fire Alarm Co. v. Weber, 
50 N.Y.S. 42, 22 Misc. 729; Sommers 
v. Putnam County Board of Educa- 
tion, 148 N.E. 682, 113 Ohio St. 177. 
See Mathie v. Hancock, 63 A. 143, 78 


services.—A physi-. 


Vt. 414 (recognizing rule, but hold- 
ing plaintiff mere volunteer under 
facts). 


[a] Statutory duty.—‘‘One for 
whose benefit a statutory duty is im- 
posed, who intervenes to discharge 
another’s legal obligation, where the 
obligation is of such a nature that ac- 
tual and prompt performance thereof 
is of grave public concern, after the 
person upon whom the _ obligation 
rests has failed or refused with 
knowledge of the facts to perform 
the obligation, is entitled to compen- 
sation for the performance of the 
service.’”” Sommers vy. Putnam Coun- 
ty Board of Education, 148 N.E. 682, 
113 Ohio St. 177. 


{b] Elements of obligation stated. 
—‘An act of beneficial intervention 
in the discharge of another’s legal 
obligation, which results in a quasi 
contractual obligation, must contain 
the following elements: The obliga- 
tion must be of such a nature that 
actual and prompt performance 
thereof is of grave public concern; 
the person upon whom the obligation 
rests must have failed or refused 
with knowledge of the facts to per- 
form the obligation: or it must rea- 
sonably appear that it is impossible 
to perform it; and the person who in- 
tervenes must, under the circum- 
stances, be not a mere intermeddler 
but a proper person to perform the 
duty.” Sommers vy. Putnam County 
Board of Hducation, 148 N.E. 682, 684, 
113 Ohio St. 177. 


43. Cal.—Newbert v. 
214 P. 442,190. Cal. 723. 


Conn.—Casey & Hurley v. MacFar- 
lane Bros. Mfg. Co., 76 A. 515, 83 


McCarthy, 


Conn, 442. 
Ind.—Cover v. Cookerly, 133 N.E. 
754, 77 Ind.App. 432; Wainwright 


Trust Co. v. Kinder, 120 N.E. 419, 69 
Ind.App. 88. 

Ky.—vViley v. Pettit, 29 S.W. 488, 
96 Ky. 576, 16 Ky.L. 650. 


La.—Perry & Buckley Co. v. East- 
man Co., 126 So. 258, 12 La.App. 394. 


Me.—Hammond v. Consolidated 
Rendering Co., 135 A. 197, 125 Me. 491; 
Bryant v. Fogg, 134 A. 510, 125 Me. 
aoe: Clary v. Clary, 44 A. 921, 93 Me. 


Mass.—Albert v. Boston Mortgage 
Bond Co., 129 N.E. 398, 237 Mass. 118. 


Mich.—Franck v. McGilvray, 107 N. 
W. 886, 144 Mich. 318. 


Minn.—Carlson v. Krantz, 214 N.W. 
928, 172 Minn. 242, 54 A.L.R. 545. 


Mo.—Cheek v. National Life Ins. 
Co. of United States of America, 207 
S.W. 882, 200 Mo.App. 533; Dobbin v. 
Dobbin, (App.) 204 S.W.'918; Wood 
v. Lewis’ Hstate, 167 S.W. 666, 183 
Mo.App. 553. 


N.J.—Robinson v. Lincoln Trust 
Co. of New Jersey, 112 A, 733, 95 N. 
J.Law 4465. ; 


N.Y.—Davidson v. Westchester Gas 
Light Co., 2 N.E. 892, 99 N.Y. 558; 
McCarthy v. New York, 96 N.Y. 1, 48 
Am.R. 601 [aff 14 N.Y.Wkly.Dig. 2801]; 
Hart v. Maloney, 91 N.Y.S. 922, 101 
App.Div. 37; Hewett v. Bronson, 5 
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expectation of receiving compensation, is entitled to 
recover from him upon whom the obligation was im- 


[§ 6] E. Expectation of Payment.—l. Necessity 
for in General. To recover for work and labor on the 
theory of an implied contract it is ordinarily deem- 
ed essential to show that the services were rendered 
under the reasonable expectation that they would be 
paid for,*? by the person sought to be charged,** and 


Daly 1; McLiney v. Gompecht, 7 
Mise, 169, %27 N:Y.Ss 258; » Ploger, Vs 
Bright, 119 N.Y.S. 628; Li Greci v. 


Hanover Realty & Construction Co., 
115 IN. Y.S> 1086. 


Ohio.—Harrison v. Gotleib, 3 Ohio 
Cir.Ct. 191, 2 Ohio Cir.Dec. 109. 


Or.—Meyer v. Livesley, 107 P. 476, 
108 P. 121, 56 Or. 883. 


Wis.—Kramer v. Bins, 238 N.W. 
407, 409, 205 Wis. 562; In re Gold- 
Pee Will, 224 N.W. 741, 198 Wis. 


“All of the cases are to the effect 
that, where services are rendered 
without expectation of reward, no im- 
plied promise in law arises.” Kram- 
er v. Bins, supra. 


“To authorize compensation... 
for services rendered by one relative 
to another, it is necessary that the 
circumstances be such as to reason- 
ably warrant the inference that it 
was the expectation of both of the 
parties that compensation should be 
made by the recipient of the servic- 
es.” Newbert v. McCarthy, 214 P. 
442, 443, 190 Cal. 723. 


“To render the person or party for 
whom services are performed liable 
therefor as a debtor under an implied 
promise that they should be duly re- 
compensed in money, it is essential to 
show that they were rendered under 
such circumstances as make it fairly 
presumable that the party allowing 
them to be rendered and receiving the 
benefit to be derived from them ex- 
pected, or at least ought to have ex- 
pected, that they were to be paid for.’’ 
Casey & Hurley v. MacFarlane Bros. 
Mfg. Co., 76 A. 515, 83 Conn. 442. 


[a] “Even though services are 
rendered . . . On request, there is 
no liability where the circumstances 
repel the inference that compensa- 
tion was intended.’ Carlson v. 
Krantz, 214 N.W. 928, 172 Minn. 242, 
54 A.L.R. 545. 


{b] To warrant finding of implied 
contract to make compensation for 
services, ‘‘the elements of intention 
to pay _on the one hand, and expecta- 
tion of payment on the other, must 
be found to exist.’”” Wainwright 
Trust Co. v. Kinder, 120 N.E. 419, 421, 
69 Ind.App. 88. 


[ec] Hope or design for payment.— 
Recovery cannot be had for services 
voluntarily rendered, without expec- 
tation at the time of their perform- 
ance that they wtll be paid for, al- 
though there may have been a hope 
or design on the part of the person 
rendering them that they will be gra- 


tuitously rewarded. McClure vy. 
Lenz, 80 N.E. 988, 40 Ind.App. 56. 
[d] Services of committee,.— 


Where a number of banks appointed 
members of a committee to represent 
their interests as creditors of a bank- 
rupt, if neither party contemplated 
that compensation was to be made 
to the committee, a member of the 
committee could recover none. Rob- 
inson y. Lincoln Trust Co. of New 
Jersey, 112 A. 783, 95 N.J.Law 445. 


44. Western Oil Refining Co. v. Un- 
derwood, 149 N.E. 85, 83 Ind.App. 488; 
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that the person sought to be charged knew that the 
services were being performed with the expectation 
that he would pay for the same,*® and the law will 
not imply a promise to pay for services contrary to 
the intention of the parties,*® as where it is obvious 
that there was no intent on the part of either party 
that payment should be made,*’ although, if the re- 
cipient of services should, as a reasonable man, have 
understood that the performer expected compensa- 
- tion, the actual belief of the recipient as to such 
matter is immaterial,*® and it has been held that a 
contract may be implied in law to pay for services 
performed without intent of the performer to make 
a charge therefor,*® at least where the recipient of 
the services expected to pay for the same.®*° 
question as to whether or not services were to be ren- 


Davidson v. Westchester 
Co.,-2 N.EB.. 392, 99.N.Y,. 5 


[a] Tllustration.—Where tele- 
phone in home. of one employed as 
superintendent of an oil company in 
a particular city was listed in: the 
company’s name and tolls paid for b 
the company for convenience of bot 
Superintendent and company, sister 
of superintendent, who for seven 
years received calls and orders for 
him, was not entitled to recover com- 
pensation of the oil company on the 
theory of implied contract, in the ab- 
sence of any expectation of payment 
on her part, or request for her serv- 
ices, except-such as was made by her 
brother. Western Oil Refining Co, v. 
NN Aiba! 149 N.E. 85, 83 Ind.App. 


45. Robinson y. Lincoln Trust Co. 
of New Jersey, 112 A. 733, 95 N.J. 
Law 445; Barrow v. Booth, (Tex.Civ. 
App.) 227 S.W. 1113. 


[a] For example (1) the law as to 
quantum meruit rests on the princi- 
ple that a person will be compelled to 
pay for services if he stands by and 
permits another to render such serv- 
ices under such circumstances as to 
convince any reasonable man that 
they were being done with the ex- 
pectation of being paid for, and no 
effort is made to prevent the rendi- 
tion of such services, but such propo- 
sition of law is based on the knowl- 
edge of the person served that the 
services were being rendered for him, 
and not for some other person. Bar- 
row v. Booth, (Tex.Civ.App.) 227 S. 
W. 11138. (2) Where, at the time an 
employee of one of several banks was 
appointed a member of a committee 
ereated by the banks to conserve a 
bankrupt’s assets, it was not contem- 
plated that he should receive compen- 
sation for his services, and nothing 
arose by which the relations of the 
parties were changed and the banks 
were not informed of his intent to 
charge for his services, he could not 
recover on a quantum meruit. Rob- 
inson v. Lincoln Trust Co. of New 
Jersey, 112 A. 733, 95 N.J.Law 445. 


46. Brightwell v. Oglethorpe Tele- 
phone Co., 171 S.H. 162, 165, 47 Ga. 
App. 521 [transf 166 S.E. 646, 176 Ga. 
65, and quot Cyc]. 


47. Keogh v. Wendelschafer, 76 N. 
W. 46, 73 Minn. 352. 


[a]. Work performed under mis- 
take.—Where a county auditor per- 
formed services in the mistaken be- 
lief that they were part. of his official 
duties, when in fact they were du- 
ties of the county treasurer, and the 
treasurer accepted them under thé 
same mistaken belief, and the prod- 


Gas Light 
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The 


ucts of such work were public rec- 
ords which could not be returned so 
as to put the parties in statu quo, it 
was clear that there could have been 
no intent on the part of the auditor 
to charge for performance of what 
he believed to be his official duties, 
nor on the part of the treasurer to 
pay for such work, and therefore the 
treasurer was1tot* Hable to pay, as the 
law will not imply a promise to pay 
for services contrary to the intention 
of the parties. Keogh v. Wendel- 
schafer, 76 N.W. 46, 73 Minn. 352. 


48. True v. Lebowich, 137 N.E. 
671, 672, 243 Mass. 369; Spencer v. 
epencel, 63 N.E. 947, 948, 181 Mass. 


“Tt does not matter whether the 
defendant expected to pay for the 
services or not, the question is as to 
the natural import of his overt acts. 
. . . Again, it is not necessary that 
the defendant should have believed 
that the plaintiff expected pay. If 
as a reasonable man he should have 
understood from what he knew that 
such was the expectation, he would 
be bound by accepting the services.” 
Spencer vy. Spencer, supra [quot True 
v. Lebowich, supra]. 


49. Hay v. Walker, 65° Mo. 17; 
Christianson v. McDermott’s Estate, 
100 S.W. 63, 123 Mo.App. 448. 


50. Hay v. Walker, 65 Mo. 17. 


51. Newbert v. McCarthy, 214 P. 
442, 190 Cal. 723; Gulf & S. I.'R. Co. 
v. Magee Warehouse Co., 67 So. 648, 
649, 109 Miss. 9. 


“The intention of the parties to an 
alleged implied contract is the es- 
sence of the transaction. If the par- 
ties did not intend that the party 
receiving the benefits would pay for 
it, there could be no implied contract 
to pay.” Gulf & S. I. R. Co. v. Ma- 
gee Warehouse Co., supra. 


Gratuitous services see infra § 7. 


52. Wainwright Trust Co. v. Kind- 
er, 120 N.E. 419, 69 Ind.App. 88. 


[a] Such as “the relation and sit- 
uation of the parties, the nature and 
character of the services rendered, 
and any other facts or circumstances 
which may reasonably be said to 
throw any light upon the question 


at issue.” Wainwright Trust Co. v. 
Kinder, 120 N.E. 419, 4238, 69 Ind. 
App. 88. 


Effect of relations of parties see 
infra §§ 18-41. 


53. Casey & Hurley v. MacFarlane 
ries Mfg. Co., 76 A. 515, 83 Conn. 


“Such a presumption arises in ref- 


[§§ 6-7 


dered gratuitously resolves itself into one of the in- 
tention of the parties,®! which intention may be in- 
ferred from the surrounding cireumstanees.°? A pre- 
sumption that payment was contemplated arises 
where the labor rendered was of a kind ordinarily 
the subject of remuneration,®* and was rendered 
with the recipient’s knowledge and consent,®4 and 
where there was nothing in the relation of the par- 
ties to rebut such presumption.®® 
of a beneficial®*® character are performed by one for 
another with the latter’s express or implied assent, or 
upon his request,®? a promise to pay will be implied 
if the circumstances were such as to negative the idea 
of gratuity and to raise a presumption that compen- 
sation was expected.®® % 


[§ 7] 2 Gratuitous 


Where services 


Services. ~Where ~ services 
erence to any species of work, labor, 
or employment which is usually and 
commonly the subject of hire and re- 
ward, and to be paid for whether any 
specific bargain is or is not made con- 
cerning it. The plaintiffs have 
shown the facts necessary to enable 
them to avail themselves of that 
principle in support of their claim.” 
Casey & Hurley v. MacFarlane Bros. 
Mfg. Co., supra. 


54 Snyder v. Nixon, 176 N.W. 808, 
188 Iowa 779. 


55. See infra §§ 18-41. 
56. See supra §§ 3, 4. 
57. See infra §§ 9-15. 


_58. Cal.—Lemley v. Doak Gas En- 
gine Co., 180 P. 671, 40 Cal.App. 146. 


Conn.—McCaffrey v. Groton & S. St. 
Ry. Co., 84 A. 284, 85 Conn. 584; Cas- 
ey v. MacFarlane Bres. Co., 76 A. 515, 
83 Conn. 442: Ceffarelli vy. Landino, 
72 A. 564, 82 Conn. 126. 


Ind.—Wainwright Trust Co. v. 
Kinder, 120 N.E. 419, 69 Ind.App. 88. 


Iowa.—Keister v. Mitchellville Tel- 
ephone Co., 180 N.W. 754; Freel v. 
Harken, 135 N.W. 648, 155 Iowa 146. 


Mass.—Therrien vy. Leblane, 185 N. 
E. 15, 282 Mass. 328. 


Miss.—Gulf & S. I. R. Co. v. Magee 
Warehouse Co., 67 So. 648, 109 
Miss. 9. 


Mo.—Wagner vy. Edison Electric 
Illum. Co., 75 S.W. 966, 177 Mo. 44 
ory on other grounds 82 Mo.App. 


N.J.—Conklin v. Kruger, 75 A. 436, 
79 N.J.Law 326. 


N.Y.—Hart v. Maloney, 91 N.Y.S. 
922, 101 App.Div. 37; Crane v. Ga- 
nung, 85 N.Y.S. 975, 89 App.Div. 398; 
Ploger v. Bright, 119 N.Y.S. 628 (rec- 
ognizing rule). 


, [a] For example (1) where serv- 
ices are rendered by one not a mem- 
ber of the family wherein they are 
rendered, in the absence of express 
contract to pay therefor, but in the 
expectation of receiving compensa- 
tion, while the recipient of the serv- 
ices expects to pay, the facts’ are 
equivalent to an express contract, 
and raise an implied obligation on the 
recipient to pay the reasonable worth 
of the services. Keister v. Mitchell- 
ville Telephone Cox (Iowa) 180 NW. 
754. (2) Where Services were ren- 
dered under such circumstances that 
no reasonable person could assume 
that they were rendered as a gratui- 
ty, the law implies a promise to pay 
reasonable compensation. Gulf & S. 
. R. Co. v. Magee Warehouse Co., 
67 So. 648, 109 Miss. 9. 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 7] 


are rendered with the understanding that they are 
to be gratuitous, the law does not raise an implied 
promise to pay therefor,®® no matter how valuable 
the services may be,°°® nor even if they were ren- 
dered on request,®! or in ignorance of the financial 
resources of the recipient,®? and, where a person 
agrees to serve another gratuitously, no promise to 
pay a reasonable compensation can be implied.®* 
Thus no recovery may be had for services performed, 
without thought of direct cash compensation, for 
business*¢ or political®® reasons, nor for services ren- 
dered as matter of personal or professional courtesy 
or duty,®® nor for services rendered by reason of 
friendship or from kindly, charitable, religious, or 
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so rendered.‘! 


humane motives,*? as in saving property from de- 


Relationship of parties as affecting 
presumption as to gratuitous char- 
acter of services see infra §§ 18-41. 


59. U.S.—Hughes Vv. Dundee 
Mortg., etc., Inv. Co., 21 F. 169 [aff 
See 877, 124. U;S.. 157, 31,,L.Ed. 


Ark.—Osier y. Hobbs, 33 Ark. 215. 
Cal.—Newbert v. McCarthy, 214 P. 


442, 190 Cal. 723; Hecker v. Baker, 
127 P. 654, 19 Cal.App. 667. 


Del.—Callaway v. Milligan, 80 A. 
630, 25 Del. 383; Levy v. Gillis, 39 A. 
785, 17, Del..119. 


Ill.—Evans vy. Henry, 66 Ill.App. 
144; Dunton y. Chamberlain, 1 Ill. 
App. 361. 


Ind.—McClure y. Lenz, 80 N.E. 988, 
40 Ind.App. 56. 


Iowa.—Jones vy. Clark, 28 Iowa 593. 


Ky:—Smith vy. Sisters of Good Shep- 
herd, 96 S.W. 549, 29 Ky.L. 912; Si- 
yen Tipton, 50 S.W. 1106, 21 Ky. 

ey 


La.—White v. Jones, 
681. 


Md.—Mattingly v. Mattingly, 122 A. 
40, 45, 148 Md. 227 [cit Cyc]. 


Mass.—De Montague v. Bacharach, 
72 N.E. 938, 187 Mass. 128; Johnson 
v. Kimball, 52 N.E. 386, 172 Mass. 398. 


Mich.—-Covel vy. Turner, 41 N.W. 
1091, 74 Mich, 408. 


Mo.—Morris v. Barnes, 35 Mo. 412; 
Hutton v. Lambardi, (App.) 180 S.W. 
566; Strother v. De Witt, 71 S.W. 
1129, 98 Mo.App. 293; Kerr vy. Cusen- 
bary, 60 Mo.App. 558. 


N.J—Robinson vy. Lincoln Trust 
Co. of New Jersey, 112 A. 733, 95 N.J. 
Law 445; Davison vy. Davison, 13 N. 
J.Eq. 246. 


N.Y.—Moore v. Moore, 3 Abb.Dec. 
303, 21 How.Pr. 211; Pulver v. Ersel- 
styn, 50 N.Y.S. 756, 22 Misc. 429. 


Ohio.—Columbus, ete, R. Co. v. 
Gaffney, 61 N.E. 152, 65 Ohio St. 104. 


Pa.—Accommodation Loan,  ete., 
Assoc. v. Stonemetz, 29 Pa. 534. 


S.C.—Kaminer vy. Kaigler, 102 S.E. 
20, 113 S.C. 222; James v. O’Driscoll, 
2.8.C.L..101, 1 Am.D. 632... 


Tex.—Huff v. McMichael, 127 S.W. 
574, 60 Tex.Civ.App. 379; D. Sullivan 
& Co. v. Owens, (Civ.App.) 90 S.W. 
690. 


“Vt.—Jones v. Stearns, 122 A. 116, 
97 Vt. 37, 31 A.L.R. 653. 

W.Va.—Campbell v. King’s Daugh- 
ters General Hospital, 123 S.E. 396, 
96 W.Va. 539. 


“No promise to pay for services 
gratuitously rendered can be im- 


14 La.Ann. 


plied.’ Campbell v. King’s Daugh- 
ters General Hospital, supra; Rogers 
a Westfall, 120 S.E. 191, 95 W.Va. 78, 


60. Mattingly v. Mattingly, 122 A. 
40, 45, 143 Md. 227 [cit Cyc]; Notley 
v. Vicksburg First State Bank, 118 
N.W. 486, 154 Mich. 676; Wagner v. 
Edison Electric Illum. Co., 75 S.W. 
966, 177 Mo. 44 [rev on other grounds 
82 Mo.App. 287]; Robinson v. Lincoln 
Trust Co. of New Jersey, 112 A. 733, 
95 N.J.Law 445. 


61. See infra § 14. 


62. Hanrahan v. Baxter, (Iowa) 
116 N.W. 595, 16 L.R.A.N.S. 1046. 


[a] For example, the fact that a 
party rendering services gratuitous- 
ly was not informed as to the finan- 
cial ability to pay therefor of the 
party for whom the services were 
rendered did not authorize a recov- 
ery for the value of the services per- 
formed, in the absence of fraud per- 
petrated on the party performing the 
services, Hanrahan v. Baxter, 
(Iowa) 116 N.W. 595, 16 L.R.A.N.S. 
1046. 


Ses Suits v. Taylor, 20 Mo.App. 
64. See infra § 19. 


65. Levy ‘v.° Gillis, (39) "A, =785,' 17 
Del. 119; Owen: v. Hadley, 171 S.W. 
973, 186 Mo.App. 1. 


[a] Tllustrations.—(1) Where 
plaintiff did certain work for a re- 
publican state committee, prelimina- 
ry to an election contest, without any 
expressed intention to charge there- 
for, or expectation of his associates 
that they would be called upon to pay 
therefor, a promise to pay the rea- 
sonable value of such services would 
not be implied. Owen v. Hadley, 171 
S.W. 9738, 186 Mo.App. 1. (2) ° One 
voluntarily doing work in a political 
campaign at the request of a friend, 
not expressly promising to pay there- 
for, is not entitled to pay. Levy v. 
Gillis, 39 A, 785, 17 Del. 119. .- 


66.. Gilday v. Hennen, 139 N.Y.S. 
934, 79 Mise. 252. Compare Graydon 
v. Stokes, 24 S.C. 483 (holding that, 
where one attorney renders services 
for another, there is an implied right 
to compensation, although such serv- 
ices are sometimes rendered gratui- 
Wert through professional cour- 
esy). ; 


tiie of social relations see infra 


67. Cal.—Zane v. De Onativia, 73 
P. 856, 1389 Cal. 328; Spadoni v. Gia- 
comazzi, 149 P. 51, 27 Cal.App. 149; 
Daliman v. Frank, 82 P. 564, 1 Cal. 
App. 541, 


Ky.—Davis v. Wilson’s Ex’x, 14 Ky. 
SOL; 


Change of mind or afterthought. 
is performed and accepted on the theory that no 
charge will be made therefor, the person furnishing 
the service may not, by changing his mind, recover 
compensation,’2 as where the claim for compensa- 
tion is a mere afterthought,’* and recovery will be 
denied, even though subsequent events show that it 
would have been more equitable to impose a charge 
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struction by fire®® or flood,*® or saving lumber from 
a falling building.7° Where two persons understand 
that they are mutually rendering and receiving serv- 
ices, with no present design to make any pecuniary 
charge therefor, neither can recover for the services 


Where a service 


La.—New Orleans, ete., R. Co. v. 
Turean, 15 So. 187, 46 La.Ann. 155; 
Ayland vy. Rice, 23 La.Ann: 75; Wat- 
son v. Ledoux, 8 La.Ann. 68. 


Mich.—Kelley v. East Jordan 
Chemical Co., 127 N.W. 671, 162 Mich. 
525; Cicotte v. Church of St. Anne, 
27 N.W. 682, 60 Mich. 552. 


Minn.—Carlson v. Krantz, 214 N. 
W. 928, 172 Minn, 242, 54 A.L.R. 545. 


N.Y.—White v. Bystrom, 109 N.Y. 
S. 820;. Bartholomew v. Jackson, 11 
Am.D. 237, 20 Johns. 28. 


Or.—Glenn v. Savage, 13 P. 442, 14 
Or. 567. 


Pa.—wWest’s Estate, 18 Pa.Co. 93; 
RR Gaga Estate, 32 Leg. 
nt. . 


R.I—Wright v. Sheldon, 53 A. 59, 
24 RI. 336. 


[a] TIllustration.—W here one 
plays an organ for church services, it 
will be presumed that he does so gra- 
tuitously, and to authorize a recovery 
actual employment and a promise to 
pay must be clearly shown. Van 
Buren  v. Gansevoort Reformed 
Church, 62 Barb. (N.Y.) 495. 


_ [b] Law will not imply a prom- 
ise to pay for services performed 
merely from kind or charitable mo- 
tives. Carlson v. Krantz, 214 N.W. 
928, 172 Minn. 242, 54 A.L.R. 545. 


Right of finder of lost goods to 
compensation for services see Finding 
Lost Goods § 14. 


68. Kelley v. East Jordan Chem- 
ical Co., 127 N.W. 671, 162 Mich. 525; 


Bartholomew v. Jackson, 20 Johns. 
N.Y.) 2850-11 Ami 237. 
69. New Orleans, ete, R. Co. v. 


Turean, 15 So. 187, 46 La.Ann. 155; 
Watson v. Ledoux, 8 La.Ann. 68. 


70. Glenn v. Savage, 13 P. 442, 14 
Or. 567. 


71. Dunlap v. Allen, 90 Ill. 108; 
Jared vy. Vanvleet, 13 IlLApp. 334; 
Potter vy. ‘Carpenter, 76> NcyY.” 157%: 
Young v. Hunt, 72 N.Y. 604: Gross 


v. Cadwell, 30 P. 1052, 4 Wash. 670. 


72. Kansas Crude Oil, ete., Co. v. 
Kansas, etc., Oil, etc., Co., 115 P. 398, 
84 Kan. 778; Mattingly v. Mattingly, 
122 A, 40, 45, 143 Md. 227 [cit Cyc]; 
Watkins vy. Richmond College Trus- 
tees, 41 Mo. 302. 


“That which was intended original- 
ly as a gratuity cannot be subse- 
quently turned into a charge.’ Wat- 
kins v. Richmond College Trustees, 
41 Mo. 302, 309 [quot Wood v. Lewis’ 
Estate, 167 S.W. 666, 670, 183 Mo.App. 
553; Hyde v. Honiter, 158 S.W. 83, 
87, 175 Mo.App. 583]. 


73. Clark’s Estate, 12 Phila. (Pa.) 
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for the services.74 


Board and lodging.75 Where board, lodging, and 
incidental services were intended as a gratuity, there 
can be no recovery therefor."® 


[§ 8] 3. Expectation of Remuneration by Will."’ 
Where one renders services to another, in the hope 
or expectation of a legacy, devise, or other provision 
by will for his benefit, without any contract, express 
or implied, but relying solely upon the generosity of 
the person for whom such services were rendered, he 
cannot recover for such services, because of the fail- 
ure of such person to make such testamentary pro- 
vision in his behalf.78 But it has been held that, al- 
though no right of action arises because of disap- 
pointment in not receiving a legacy for services ren- 
dered in expectation thereof, the court will allow 
a reasonable compensation for the services, if sat- 
isfied that it is equitable to do so under the circum- 
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stances ;"® and, although services were performed in 
expectation of a beneficial provision by will, that will 
not prevent a recovery, if there was an express agree- 
ment to pay therefor or circumstances from which 
one would be implied by law.8° One who serves an- 
other in expectation of a testamentary provision and 
to whom the testator devises a portion of his estate 
cannot recover for such services against the per- 
sonal representative of the latter.*+ 


[§ 9] F. Acceptance of, or Assent to, Services—1. 
In General. Irrespective of a precedent request, 
where beneficial services or valuable materials have 
been rendered and accepted, the law will ordinarily 
imply a promise to pay their reasonable value,** the 
intent to pay being found as a part of the agree- 
ment.84 In other words, the acceptance of valuable 
services and materials raises a presumption of in- 
tent to pay,®® or that the services were to be compen- 


74, Mattingly v. Mattingly, 122 A. 
40, 143 Md. 227; Silano v. Carosella, 
172 N.E. 216, 218, 272 Mass. 208. 


“That which is presented as a gra- 
tuity cannot thereafter be transform- 
ed into the basis for a contract, sim- 
ply because a change of circumstanc- 
es may make it highly desirable for 
the donor to recover pay for the gift. 
Subsequent conditions which cast an 
appearance of injustice over the 
transaction as a gift do not afford 
ground for legal liability. A gift 
flowing from unalloyed good will 
commonly promotes friendship and 
stimulates thankfulness, but ingrati- 
tude cannot transmute a gift into an 
obligation enforceable at law.” Si- 
lano vy. Carosella, supra. 


[a] Tllustration.—One rendering 
unasked service, through kindness or 
other motive than expectation of pay- 
ment, or under express assurance 
that he will make no charge, cannot 
recover therefor, although he would 
have charged had he not believed 
that another agreement between the 
parties would be carried out. Mat- 
eee v. Mattingly, 122 A. 40, 143 Md. 
227, 


75. Cross references: 


Compensation of innkeeper see Inn- 
keepers §§ 82-93. 


Effect of innkeeper statutes on right 
of one not innkeeper to recover in 
absence of express contract see 
Innkeepers § 82 text and note 15. 


76. Clary v. Clary, 44 A. 921, 93 
Me. 220; Silano v. Carosella, 172 N.E. 
216, 272 Mass. 208; Schnell v. Schrod- 
er, 8 S.C.Eq. 334. 


[a] Board, intended as gratuity 
when it was furnished, cannot after- 
ward be set up aS a debt. Schnell v. 
Schroder, 8 S.C.Eq. 334. 


Effect of family relation see infra 
§§ 22-26. 

77. Allowance of claims against 
estate see Hxecutors and Administra- 
tors §§ 879, 


Right of action for goods and serv- 
ices rendered under contract to make 
will see Wills § 208. 


78. Ala.—Bolman v. Overall, 2 So. 
624, 80 Ala. 451, 60 Am.R. 107 (rec- 
ognizing rule). 


Del.—Kennard v. 
36. 


Ky.—Myles’ Ex’rs v. Myles, 6 Bush 


Whitson, 6 Del. 


23%. 
La.—Tilghman v. Lewis’ Estate, 8 


La. 105; Jaceb vS eee Nuns, 2 
Mart. 268, 5 Am.D. 73 


N.J.—Davison vy. Lora 
Eq. 246. 


N.Y.—Shakespeare vy. Markham, 10 
Hun 311 [aff 72 N.Y. 400]; Martin v. 
Wright’s Adm’rs, 28 Am.D. 468, 13 
Wend. 460. 


Ohio.—Anderson v. Houpt, 184 N.E. 
29, 48 Ohio App. 538 

Pa.—In re Walker, 3 Rawle 243; 
Little v. Dawson, 4 Dall. 111, 1 L.Ed. 
768; Wallace’s Appeal, 2 Chest.Co. 
403; In re Hunt’s Estate, 39 Leg.Int. 
12; In re Graulich’s Estate, 14 Pittsb. 
Leg.J. N.S. 341. 

R.I.—Messier v. Messier, 82 A. 996, 
84 R.I. 233 (recognizing rule). 


Tenn.—Taylor v. Wood, 4 Lea 504. 


Va.—Jincey v. Winfield’s Adm’r, 9 
Gratt. (50 Va.) 708. 


Eng.—Osborn vy. Guy’s Hospital, 2 
Str. 728, 93 Reprint 812. 


79. Grandin vy, 
10 N.J.Eq. 370. 


80. Robeson vy. 


13 N.J. 


Reading’s Adm’r, 


Niles, 18 D.C. 182; 
Crane v. Ganung, 85 N.Y.S. 975, 89 
App.Div. 398; Snyder v. Castor, 4 
Yeates (Pa.) 353; Roberts v. Swift, 
1 Yeates (Pa.) 209, 1 Am.D. 295; Crid- 
land’s Estate, 8 Pa.Co. 6. 


rot Haton v. Benton, 2 Hill (N.Y.) 

82. Piper v. Allen, (Mo.App.) 219 
S. Warusen Le . Horn Trunk Co. v. 
Johns, (Mo.App.) 202 S.W. 427, 429. 


“The law implies a promise... 
to pay . Where services are ren- 
dered to another, though without re- 
quest, if he knowingly accepts and 
avails himself thereof.” T. L. Horn 
Trunk Co. v. Johns, supra. 


[a] “Even in the absence of a 
specific request, ‘ordinarily, if one 
stands by in silence and sees another 
performing labor for him, of which 
he accepts and enjoys the benefits, a 
promise to pay may be inferred.’ 
RAW ETURY: Allen, (Mo.App.) 219 S.W. 


Implication of promise from re- 
quest see infra § 14. 
83. Ala.—Irvin v. Strother, 50 So. 


969, 168 Ala. 484; Wood v. Brewer & 
Brewer, 66 Ala. 570. 


For later cases, developments and changes in the law see Annotations, 


Conn.—Bartlett v. Raidart, 142 A. 
398, 107 Conn. 691. 


Iowa.—Graham y. McKinney, 
N.W. 840, 147 Iowa 164. 


Ky.— Clift v. Harp, 230 S.W. 52, 191 
Ky. 295. 


Me.—Wadleigh vy. Katahdin Pulp & 
Paper. Co., 100 A. 150, 116 Me. 107. 


Mass.—Evers vy. Gilfoil, 141 N.E. 
926, 247 Mass. 219. 


Mo.—Crain v. Miles, 134 S.W. 52, 
154 Mo.App. 338. 


N.H.—Hill v. Carr, 101 A. 525, 78 N. 
H. 458. 


N.J.—Conklin vy. Kruger, 75 A. 436, 
19 N.J.Law 326. 


N.Y.—In re Hughes’ Will, 243 N. 
Y.S. 476, 478, 229 App.Div. 614 [ap- 
peal dism 173 N.B. 882, 254 N.Y. 597]. 


N.C.—Blackwood v. Southern Ry. 
Co., 100 S.H. 610, 178 N.C. 342. 


Tex.—Pryor & Wilson v. 
(Civ.App.) 49 S.W.(2d) 506. 


“Where services are performed for 
another:or other benefits are received 
by him with his knowledge, and there 
is no evidence that such benefits were 
conferred gratuitously, the law im- 
plies a promise to pay for their rea- 
sonable value.”- Evers v. Gilfoil, 141 
N.E. 926, 247 Mass. 219. 


“Tt is ordinarily true that i the 
absence of a special contract, where 
one person has rendered services of 
value for the benefit of another, or 
which the latter is under a binding 
obligation to perform, and such serv- 
ices and the benefits therefrom, not 
intended to be gratuitous, have been 
knowingly accepted and received, the 
law will imply a promise to pay what 
such services are reasonably worth.” 
Blackwood v. Southern R. Co., 100 S. 
E. 610, 178- N.C. 342. 


84. In re Hughes’ Will, 248 NvY. 
S. 476, 229 App. Div. 614 [appeal dism 
173 NCE. 882, 254 N.Y. 597], 


Necessity that there be expectation 
or intent of payment see supra § 6. 


85. Owings v. Dayhoff, 151 A. 240, 
159 Md. 403; Ingram v. Basye, 135 P. 
883, 884, 67 Or. 357. 


“A contract to pay is presumed 
from the acceptance of beneficial la- 
bor, unless the relationship of the 
parties is such as to forbid the pre- 
sumption.” Ingram vy. Basye, supra. 
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Moody, 


same title and section number, 


\ 


w®% 


§ 9] 


sated,®® or a presumption of legal liability,$’ and, 
while such presumption is not conclusive,’® it is suf- 
ficient te throw upon the person contesting liability 
the burden of showing an agreement or other cir- 
eumstaneces indicating that the services were to be 
gratuitous.8® Where the cireumstanees are such that 
both parties understand, or should understand, that 
compensation is expected,®°® the reeipient’s assent to, 


86. Linn vy. Linderoth, 40 IllApp. 
320; Camfraneq v. Pilie, 1 La.Ann. 
197; Fox v. Arctic Placer Min. & Mill. 
Co., 128 N.E. 154, 229 N.Y. 124; Wo- 
jahn v. National Union Bank, 129 N. 
W. 1068, 1077, 144 Wis. 646. 


“If one merely accepts. services 
from another which are valuable to 
him, in general, the presumption of 


fact arises that a compensation 
equivalent is to pass between the par- 
ties.” Wojahn v. National Union 


Bank of Oshkosh, supra. 


[a Wo one expected to work for 
noth —If no contraet for personal 
services ig expressed, it may be im- 
plied from the mere rendition and ac- 
eeptance of the service, upon which 
the presumption is created, that such 
services were to be compensated, the 
presumption arising ‘‘because no one 
is expected to labor without hire.” 
Fox v. Arctic Placer Min. & Mill. Co., 
128 N.EB. 154, 229 N.Y. 124. 


87. Mansfield vy. The Despatch, 3 
Hawaii Fed. 287; Hartley v. Bohrer, 
11 P.(2d) 616. 52 Idaho, 72; Dawson 
v. Smith, 247 S°W. 19, 197 Ky. 342; 
In re Huebner’s Will, 244 N.Y.S. 764, 
138 Mise. 101 (recognizing rule); 
In re Brush’s Estate, 240 N.Y.S. 380, 
136 Misc. 581 [rev on other grounds 
sub nom. In re McLaren, 244 N.Y.S. 
921, 230 App.Div. 787 (aff 177 N.E. 
15D EO OEEN, Ys 59a) in “rer Mason's 
Will, 236 N.Y.S. 720, 1384 Misc. 902. 


[a] “It is a fundamental principle 
of law that, where one person renders, 
and another accepts, service, the law 
presumes a promise on the part of 
the person benefited to pay for such 
service.” In re Mason’s Will, 236 N. 
Y.S. 720, 725, 134 Misc. 902 [quot In 
re Huebner’s Will, 244 N.Y.S. 764, 766, 
138 Misc. 101]. 


88. Moulin v. Columbet, 22 Cal. 
508; In re Mason’s Will, 134 Misc. 
902, 236 N.Y.S. 720, 726; Cousty’s Es- 


tate, 12 Phila. (Pa.) 98, 35 Ueg.Int. 
193; Prince v. Fox, 2 Tenn.Civ.App. 
BA 9; 

89. In re Mason’s Will, supra. 


Burden of proof generally see infra 
§ 112. 


90. Expectation of payment see 
supra §§ 6-8. 


91. U.S.—Hughes v. Dundee Mortg., 
etc. Inv: Co:, 21 F.169 [aff 8 S.Ct..37-7, 


124-U.S. 157, 31 L.Ed. 357]. 

ee v. Parks, 19 Ark. 
671. 

Cal._-Mayborne v. Citizens’ Trust 


& Savings Bank, 188 P. 1034, 46 Cal. 
App. 178. 


Colo.—Millard vy. Loser, 121 P. 156, 
$2 Colo. 205. 


Conn.—Caffarellj vy. Landino, 72 A. 
564, 82 Conn. 126. 


Ga.—Douglas v. Stephens, 108 S.E. 
833, 27 Ga.App. 485; Shippen v. Walk- 
er, 105 S.E. 853, 26 Ga.App. 280. 


Iowa.—Graham v. McKinney, 
N.W. 840, 147 Iowa 164. 

Jaa Spear e v. Stubbs, 24 Kan. 
520. 


La.—Blasini v. Charbonnet, 121 So. 
205, 10 La.App. 629; Wall v. Heslin, 2 
La.App. (Orleans) 112. 


© 
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Me.—Thurston v. Nutter, 134 A. 
506, 125 Me. 411, 47 A.L.R. 1156; Wad- 
leigh y. Katahdin Pulp & Paper Co., 
100 A. 150, 116 Me. 107; Weston v. 
Davis, 24 Me. 374. 


Mass.—Therrien vy. Leblanc, 185 N. 
By Saree SIMaASS. “S32 Rc08 Py acnon. say. 
Quinlan, 171 N.E. 447, 271 Mass. 339; 
Casey v. May, 97 N.E. 913, 211 Mass. 
243; Taber v. Breck, 78 N.E. 472, 192 
pene 355; James v. Bixby, 11 Mass. 


Mo.—Thornton vy. Mersereau, 151 S. 
W. 212, 168 Mo.App. 1; Silver v. Mis- 
souri, ete.,-R—Co., 102 S.W. 621, 125 
Mo.App. 402; Priest v. Bircher, 3 Mo. 
App. 565 mem. 


N.J.—Conklin vy. Kruger, 75 A. 436, 
79 N.J.Law 326. 


N.Y.—Edson v. Hammond, 127 N. 
Y.S. 359, 142 App.Div. 693; Ploger v. 
Bright, 119 N.VY.S. 628; Efner v. 


Shaw, 2 Wend. 567. 


N.C.—Blackwood v. Southern Ry. 
Co., 100 S.E. 610, 178 N.C. 342. 


Or.—Kiser y. Holladay, 45 P. 759, 
29 Or. 338. 


Porto Rico.—Rovira y. Lopez, 12 
Porto Rico Fed. 39. 


Tenn.—White v. 
Humphr. 329. 


Tex.—Huff_ v. McMichael, 127 S.W. 
575, 60 Tex.Civ.App. 379; Suderman- 
Dolson Co. v. Hope (Civ.App.) 118 S. 
W. 216; C. W. Hahl & Co. v. South- 
land Immigration Ass*n, 116 S.W. 831, 
53 Tex.Civ.App. 592. 


Wyo.—Wyoming Irr. Co. v. Yarnell, 
223 P. 332, 31 Wyo. 120; English v. 
Mitchell Cattle Co., 55 P. 310, 8 Wyo. 
79. 


Burton, 10 


Alta,-—Anderson v. McIntyre, [1925] 
3 Dom.L.R. 948. 


B.C.—Sinelair v. Land Settlement 
Board, [1925] 2 DomL.R. 1050. 


Compare Moyle v. Congregational 
Soc. of Salt Lake City, 50 P. 806, 16 
Utah 69 (holding that the fact that a 
society uses a building erected upon 
its real estate does not necessarily 
make the society thereby liable for 
the work done and material furnished, 
when the same cannot be separated 


from the structure); Erickson vy. 
Hochburne, 91 P. 485, 47 Wash. 38 
(where, under the facts, defendant 


sued for work and labor was not es- 
topped to deny his assent to, or ac- 
quiescence in, performance of the 
work). 


“Where one receives the services of 
another in the line of his business he 
is bound to pay the usual compensa- 
tion for such services; and it is im- 
material whether defendant sought 
the services of plaintiff or whether 
plaintiff solicited the employment.” 
Blasini_ v. Charbonnet, 121 So. 205, 
207, 10 La. App. 629. 


“Where one, with knowledge that 
another has performed certain seryv- 
ices in his behalf, voluntarily ac- 
cepts the benefit of such 
ices, such acceptance amounts to a 


ratification of the act of the party] 


performing the services, and the par- 94 Cal.App. 441. 


ty benefited becomes liable to the 
party performing for the value of 
the services rendered.” Shippen y. 


serv- |} 
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or acquiescence in, the rendition of beneficial serv- 
ices creates an enforceable obligation to pay a rea- 
sonable compensation for the work and labor,®? and 
materials furnished incident thereto,?? or board, 
room, and services,®? as where beneficial services or 
materials are furnished and accepted under circum- 
stances negativing gratuity, a promise to pay there- 
for will be implied.®4 


Thus a promise or liability to 


Walker, 105 S.E. 853, 26 Ga.App. 280. 


fa] “It is elementary that, where 
services are performed for the benefit 
of another, with his assent, and not 
under circumstances indicating a 
gratuity, he is liable for the reason- 
able value thereof.” Wyoming Irr. 
Co. v. Yarnell, 223 P. 332, 334, 31 Wyo. 
120. 


[b] Caretaker.—W here services 
were rendered as caretaker of prop- 
erty for defendants and were accept- 
ed by them, there was an implied 
obligation to pay the reasonable value 
of such services, which could be en- 
forced by the administratrix of the 
caretaker after his death. Douglas 
yagriePhenss 108 S.E. 833, 27 Ga.App. 


[ce] Domestic service.—A party 
who accepts personal domestic serv- 
ices knowing that the person render- 
ing them expects reasonable pay is 
liable, whether he intends to pay or 
not. Therrien vy. Leblanc, 185 N.E. 
15, 282 Mass. 328. 


[d] Professional service.—Where 
defendant accepted plaintiff’s profes- 
sional services, knowing he expected 
compensation, plaintiff could recover 
reasonable compensation for services 
performed while defendant was com- 
petent to contract. Patron v. Quin- 
lan, 171 N.E. 447, 271 Mass. 339. 


[e] Services in maintaining ir. 
rigation ditch rendered by an irriga- 
tion company and benefiting owners, 
and which services were rendered 
with their assent and not under cir- 
cumstances indicating that they were 
to be a gratuity, raise an obligation 
of payment. Wyoming Irr. Co. v. 
Yarnell, 223 P. 332, 31 Wyo. 120. 


Brokers § 59. 


92. Ceffarelli v. Landino, 72 A. 564, 
82 Conn. 126; Quin v. Bay State Dis- 
tilling Co., 50 N.E. 637, 171 Mass. 283; 
School Board of Lipps Dist. No. 4 of 
Wise County v. Saxon Lime & Lum- 
ber Co., 93 S.E. 579,121 Va. 594: 


{a] Tllustration.—Where defend- 
ant knew that a contractor who was 
excavating on an adjoining lot was 
erecting supports to prevent injury 
to his building and lot by the giving 
way of the lateral support because of 
the weight of the building, which it 
was defendant’s duty to do, and re- 
quested him to furnish labor and ma- 
terials for that purpose, defendant 
was bound to pay therefor. Ceffarelli 
v. Landino, 72 A. 564, 82 Conn. 126. 


Delivery and retention of goods and 
quasi contract see Sales §§ 74, 75. 


93. Schuchler v. Cooper, 62 A. 261, 
21 Del. 42; Graham vy. McKinney, 125 
N.W. 840, 147 Iowa 164. 


94. Ala.—Irvin v. Strother, 50 So. 
969, 163 Ala. 484; Mansfield v. Mor- 
gan, 37 So. 393, 140 Ala. 567; Hood v. 
League, 14 So. 572, 102 Ala. 228; 
Joseph vy. Southwark Foundry, etc, 
Co., 10 So. 327, 99 Ala. 47. 


Ark.—Ford v. Ward, 26 Ark. 360; 
Simpson vy. McDonald, 2 Ark. 370. 


Cal.— Nylund v. Madsen, 271 P. 374, 


Tll—De Wolf v. Chicago, 26 Il. 
443; John Coles & Co. v. Flack, 90 Ill. 
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pay may be implied from one’s conscious acceptance 
of the services of another regularly engaged in the 
business of performing such services,®® or from one’s 
unconscious receipt of beneficial and essential servic- 
es,°® or from performance of work with one’s knowl- 
edge and consent,®? or from performance of services 
of a character customarily charged for without dis- 
sent of one availing himself thereof,®* or where one 


App. 545; 
App. 639. 


Ind.—Rhodes v. Matthew, 67 ina: 
131; Cleveland, etc., R. Co. v. Shrum, 
55 N.E. 515, 24 Ind, APP. 96; Reeves’ 
Estate v. Moore, 31 N.E. 44, 4 Ind. 
App. 492; Chamness v. Cox, 28 N.E. 
Chit, 2 Ind.App. 485. 


Iowa.—In re Docius’ Estate, 247 N. 
W. 796, 215 Iowa 1193 (recognizing 
rule); Peterson v. Johnson, 212 N.W. 
138, 205 Iowa 16; Pierce v. Coffee, 139 
N.W. 1092, 160 Towa 30; Graham v. 
McKinney, 125 N.W. 840, 147 Iowa 


Tascott v. Grace, 12 Ill. 


Ky.—Dawson vy. Smith, 247 S.W. 
19, 197 Ky. 342; Clift v. Harp, 230 
S.W. 52, 191 Ky. 295; Smith v. Park, 
84 S.W. 304, 27 Ky.L. 12 [reh den 84 
Saw... LL6%, 200K y- Laws 5 0 |: Norris tv. 
Philpot, 12 Ky.L. 557; Carter v. Orme, 
3 Ky.L. 56. 


Me.—Thurston v. Nutter, 
680, 126 Me. 609; 


139 A. 
Hammond v. Con- 
solidated Rendering Co., 185 A. 197, 
125 Me. 491;. True v. McGilvery, 43 
Me. 485; Abbot v. Hermon Third 
School Dist., 7 Me. 118. 


Md.—Houston vy. Monumental Ra- 
dio, 148 A. 536, 158 Md. 292. 


Mass.—Chase y. Corcoran, 
Mass. 286. 


Minn.—McKee vy. Vincent, 24 N.W. 
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2538, 33 Minn. 508. 


Mo.—Wagner v. Edison Electric 
Tllum. Co., 75 S.W. 966, 177 Mo. 44 
[rev on other grounds 82 Mo. App. 
287]; Piper v. Allen, (App.) 219 S.W. 
98; Boldwin vy. Fowler, (App.). 217 S. 
W. 687; Hutton v. Lambardi, (App.) 
180 S.W. 566 (recognizing rule); Crain 
Vv. Miles, 134 S.W. 52, 154 Mo.App. 
33 Childs y. Howard, 4 Mo.App. 572 


mem. 


Mont.—French v. Lewis and Clark 
County, 288 P. 455, 87 Mont. 448; San 
Antonio y. Spencer, 264 P. 944, 82 
Mont. 9. 


N.H.—Page v. Snell,.-59 N.H. 531; 
Hatch v. Purcell, 21 N.H. 544. Com- 
pare Elliot Hospital v. Turcotte, 105 
A. 861, 79 N.H. 110 (holding that, 
where one knowingly accepts board 
and treatment from a hospital, bur- 
densome to it, if not beneficial to him, 
for which it expects payment, a prom- 
ise may be found on the patient’s' part 
to make such payment). 


N.J.—Conklin y. Kruger, 75 A. 436, 
79 N.J.Law 326. 


N.Y.—Fox v. Arctic Placer Min. & 
Mill. Co., 128 N.E. 154, 229 N.Y. 124; 
Gallaher v. Vought, 8 Hun 87; Hirsch- 
man v. Kuechle, 158 N.Y.S. 734, 95 
Mise. 243; Burnett v. Noble, 5 Redf. 
Surr,, .69. 


N.C.—Brown v. Williams, 145 S.E. 
233, 196 N.C. 247; Blackwood. v. 
Southern Ry. Co., 100 S.E. 610, 178 N. 
C. 342; Morrison v. New Haven, ete., 
Min. Co., 55 S.E.. 611, 143 N.C. 250; 
Thomas _ Vv. Thomasville Shooting 
Club, 28 S.E. 293, 121 N.C. 238. 


Or.—Roberts v. Gerlinger, 
916, 124 Or. 461. 


Pa.—-In re Gibbs’ 


263 P. 


Estate, 110 A. 
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236, 266 Pa. 485; Curry v. Curry, 7 A. 
61, 114 Pa. 8367; Moyer’s Appeal, 3 A. 
811, 112 Pa. 290; Moreland Tp. v. 
Davidson ‘Tp:, Ti Pa, 3413 s.Wiolcott wv. 
Schwarz, 4 Walk. 304. 


Tex.—Huff v. McMichael, 127 S.W. 
574, 60 Tex.Civ.App. 379; Suderman- 
Dee Co. v. Hope, (Civ.App.) 118 S. 


Va.—School Board of Lipps Dist. 
No. 4 of Wise County v. Saxon Lime 
& Lumber Co,., 93 S.E. 579,,121 Va. 
594; Smith v. Packard, 27 S.E. 586, 
94 Va. 730. 


Wash.—Bishop v. T. Ryan Const. 
Co., 180 P. 126, 106 Wash. 254. 


Wis.—Hooper v. O. M. Corwin Co., 
225 N.W. 822, 199..Wis. 139, 144. 


“Ordinarily, when one furnishes 
goods and materials to, or performs 
labor for, another, with his assent, 
but with no express contract, and 
there is nothing to indicate that a 
gratuity was intended, a contract is 
implied to pay a reasonable compen- 
sation therefor.” Thurston v. Nut- 
ter, 139 A. 680, 126 Me. 609. 


“Where one voluntarily accepts and 
avails himself of the benefit of serv- 
ices when he has the option to ac- 
cept or reject them, a promise to pay 
for them may be inferred; and stand- 
ing by and seeing services performed 
which will accrue to one’s benefit, 
knowing that they are performed in 
expectation that they will be paid for 
at a given rate, may fairly be treated 
as evidence of an agreement to pay 
for them at that rate.” Hooper v. O. 
M. Corwin Co., supra. 


“A contract to pay is presumed 
from the acceptance of beneficial la- 
bor, where the service was performed 
under circumstances which showed 
that the party for whom they were 
performed must have known that the 
services were performed for him, or 
for it, and not for another.” . French 
v. Lewis and Clark County, 288 P. 
455, 457, 87 Mont. 448. 


“Where one performs for another, 
with the other’s knowledge, a useful 
service of a character usually charg- 
ed for, and the latter expresses no 
dissent, or avails himself of the serv- 
ice, a promise to pay the reasonable 
value of the services is implied.” 
Young v. Bruere, 248 P. 301, 78 Cal. 
App. 127, 132 [quot Nylund yv. Madsen, 
271 P. 374, 377, 94 Cal. App. 441]. 


[a] “It is an elementary doctrine 
of the law of contracts, that when- 
ever services are rendered and re- 
ceived an obligation to pay therefor 
will generally be presumed.” Daw- 
son v. Smith, 247 S.W. 19, 197 Ky. 
342, 344. 


[b] Board and lodging.—Where a 
member of a partnership owning and 
operating farms lived with the other 
partner until his death, and _ there- 
after with different sons of the de- 
ceased partner, the case came with- 
in the general rule that an obligation 
to pay for services will generally be 
presumed, and not within the excep- 
tion relative to persons standing to- 
ward each other in a family relation- 
ship. Dawson v. Smith, 247 S.W. 19. 


[§ 9 


stands by and sees services performed which will ac- 
crue to his benefit, knowing that payment is expect- 
ed,®® and assent may be inferred from knowledge of 
the beneficial act or silent acquiescence therein.* 
But not every acceptance of another’s services or ma- 
terials will imply the beneficiary’s agreement to pay 
therefor;2 one may not be charged for services or 
materials on the theory of acceptance under an im- 


197 Ky. 342, 


[e] 
tractor to do road improvement work 
broke its contract with its haulage 
contractor, who canceled the contract, 
but, to prevent interruption of the 
work, continued to do haulage after 
the cancellation, svhich the subcon- 
tractor permitted, without objection, 
a promise on its part to pay the rea- 
sonable value of the services will be 
implied. Bishop v. T. Ryan Const. 
Co., 180 P. 126, 106 Wash. 254. 


95. Hevia v. Wheelock, 140 N.Y.S. 
351, 155 App.Div. 387. 


96. Cotnam vy. Wisdom, 104 S.W. 
164, 83 Ark. 601, 12 L.R.A.N.S. 1090, 
119 Am.S.R. 157; Edson v. Hammond, 
127 N.Y.S. 359, 142 App.Div. 693. 


Insane Persons §§ 522-526. 


Physicians and Surgeons § 166 text 
and notes 46-49. 


97. Gordon v. French American 
Stores Co., 132 N.Y.S. 762. 
[a] flustration.—The  perform- 


ance by plaintiff of work for defend- 
ant, with the knowledge of defendant, 
raises an implied promise to pay the 
reasonable value thereof, unless de- 
fendant could assume that the work 
was performed under a_ contract 
which it had with a third person; 
and, where the court could not de- 
termine that the work was included 
in’ the contract, plaintiff could recov- 
er the reasonable value, especially in 
view of defendant’s admission that 
the work was performed after the 
third person had been paid in full. 
Gordon v. French American Stores 
CO. 6482) ANaY Si: 762; 


98. Baker & Strawn v._ Butler 
ae Lively, 283 P. 556, 557, 141 


“Where the terms of an express 
contract have been complied with in 
full, and one person thereafter per- 
forms for another, with the other’s 
knowledge, a useful service of a char- 
acter that is usually charged for, and 
the latter expresses no dissent and 
avails himself of the service, a prom- 
ise to pay the reasonable ‘value of 
the service is implied.” Baker & 
Strawn v. Butler Bros. & Lively, su- 
pra. 


99. Hooper v. O. M. Corwin Co., 
225 N.W. 822, 199 Wis. 139. 


[a] “Silent acquiescence in plain- 
tiff’s version of an offer by accepting 
for several months services rendered 
in accordance with that version, is 


as effectual to bind the defendant as 


an express acceptance.” 
O. M. Corwin Co., 
Wis. 139, 145. 


1. Piper v. Allen, (Mo.App.) 219 
S.W. 98; Watkinsyv. Richmond Col- 
lege, 41 Mo. 302; Strother v. De Witt, 
71 S.W. 1129, 98 Mo.App. 298. 


2. Overseers of Poor v. Kline, 9 
Pa. 217; Pryor & Wilson vy. Moody, 
(Tex. Civ. App.) 49 S.W.(2d) 506; Yoa- 
kum v. Gossett, (Tex.Civ.App.) 200 
S.W. 582. 


{a] 


Hooper v. 
225 N.W. 822, 199 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Acceptance of services of one 
honestly believed to be slave does not 


/ 


Road work.—Where a subcon- © 


» 


-§§ 9-10] 


plied contract to pay unless it appears that he was 
in a position to accept or reject them at his option,® 
and that he voluntarily accepted the same,* and, 
where the facts as proved are insufficient to consti- 
tute an assent to, or acquiescence in, performance of 
the work, recovery will be denied,® unless the facts 
are such as to bring the case within the rule permit- 
ting recovery for essential services rendered one in- 
capable of assent.® 


Under statutes, providing that a voluntary accept- 
anee of the benefit of a transaction is equivalent to 
a consent to all the obligations arising from it, so 
far as the person accepting has actual or construc- 
tive knowledge thereof, the acceptor is not obligated 
to pay obligations of which he has neither actual nor 
constructive knowledge.? Under statutes providing 
that ordinarily, when one renders services or trans- 
fers property valuable to another, which the latter 
accepts, a promise is implied to pay the reasonable 
value thereof, but that this presumption does not 
usually arise in cases between very near relatives, 
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the rendition and acceptance of valuable services 


‘is generally sufficient of itself to warrant implica- 


tion of a promise of payment,’ without proof of an 
express contract® or of additional circumstances 
equivalent thereto,!° although in the case of near rel- 
atives no such implication arises.1? 


[§ 10] 2. Use of Products of Work. Although 
subsequent use of beneficial facilities created by the 
labor sued for has been held ground for implication 
of a promise to pay,?? it is generally considered that 
mere use of the products of work and labor does 
not constitute a ratification of its performance ren- 
dering one liable to pay therefor,* nor does the mere 
use of materials create an obligation to pay the own- 
er, in the absence of any contractual relation between 
owner and user,}* and, in the absence of a substan- 
tial performance of the work undertaken, mere keep-. 
ing and using of the product of the work does not 
necessarily constitute an acceptance creating an ob- 


84 Cal. 539; 


ereate an implied obligation to pay 


‘therefor, although the worker was not 


a slave due to defective registration. 
Overseers of Poor vy. Kline, 9 Pa. 217. 


3. Zottman y. San Francisco, 20 
Cal. 96, 81 Am.D. 96; Wagner v. Edi- 
son Electric Illum. Co., 75 S.W. 966, 
177 Mo. 44 [rev on other grounds 82 
Mo.App. 287]; Clarke v. Johnson, 187 
P. 510,43 Nev. 359; Peters v. Adams, 


(190 N.Y.S. 220, 115 Misc. 689. 


[a] For example (1) where curb- 
ing was constructed by plaintiffs at 
the edge of the street in front of de- 
fendant’s premises and not by her 
order, but by request of the village 
authorities, and defendant was not in 
@ position to forbid the work going 


“on, defendant could not be held liable 


for accepting the services by ac- 
quiescence. Peters v. Adams, 190 N. 
Y.S. 220, 115 Misc. 689 [aff 188 N.Y.S. 
945]. (2) In an action by the seller 
in claim and delivery for recovery of 
automobiles, plaintiff is not liable as 
for a voluntary acceptance of serv- 
ices to the purchaser who had caused 
the machines to be repaired, since 
plaintiff in taking the machines had 
no choice but to accept them in their 
repaired condition, and there was no 
implied promise to pay for such serv- 
ices. Clarke v. Johnson, 187 P. 510, 
43 Nev. 359. 


4 Rolette State Bank v. Rolette 
County, 218 N.W. 637, 56 N.D. 571. 


“The mere fact that a person ren- 
ders services beneficial to another is 
not sufficient to impose a quasi con- 
tractual obligation upon the latter to 


* compensate the person who performs 


such services. Ordinarily, there is 
no quasi contractual obligation to pay 
for services, unless the party sought 
to be charged has voluntarily ac- 


_eepted the benefit thereof, and, if the 


services are of such a nature that 
the latter has no choice but to accept 
them, there is no acceptance and no 
liability.”’ Rolette State Bank vy. 


'Rolette County, supra. 


5 Nagle v. McMurray, 24 P. 107, 
Beattie v. McMullen, 67 
A. 488, 80 Conn. 160; Robinson v. 
Hathaway, 177 N.E. 863, 277 Mass. 
82; Peters v. Adams, 190 N.Y.S. 220, 
115 Misc. 689 [aff 188 N.Y.S. 945, 197 
App.Div. 922]. - 

[a] Accepting conveyance.—(1) 


Mortgagee or grantee, by accepting 
conveyance, is not rendered liable for 


unpaid labor and materials wrought: 


into realty. Robinson v. Hathaway, 
, 


‘ 


177 N.E. 863, 277 Mass. 82. (2) Sec- 
ond mortgagee not knowing that 
premises had been conveyed to him 
until contractor’s work was complet- 
ed was not liable to the contractor 
for labor and materials. Robinson 
Vv. Hathaway, supra. 


[b] Exhibiti deed.—In an ac- 
tion on an implied contract to recover 
from defendant for constructing curb- 
ing in front of her lots, as ordered by 
the village authorities, the fact that 
after the work was done, and while 
measurements and frontages were 
being taken by the village clerk, he 
requested defendant to exhibit her 
deed, which she did after stipulating 
it was without prejudice to herself, 
constituted no acquiescence on her 
part, and did not bind her. Peters v. 
Adams, 190 N.Y.S. 220, 115 Mise. 689 
[aff 188 N.Y.S. 945, 197 App.Div. 922]. 


6. See supra text and note 96. 


7. Fish, etc., Co. v. New England 
Homestake Co., 130 N.W. 841, 27 S.D. 
221 [aff 134 N.W. 798, 28 S.D. 588]. 


[a] Illustration.—Where G, in 
whose name the title to mining claims 
stood, and who had agreed with the 
former owners to obtain patents, gave 
an option to at company to buy the 
property when patented, in considera- 
tion for which it agreed to proceed 
with and bear the expenses of doing 
the things necessary for obtaining 
patents, which, under the federal law, 
had to be procured by and in the 
name of G, he being the record owner, 
and where the company through its 
attorney hired P to do for it the sur- 
veying necessary for obtaining the 
patent, and, on its failing to pay 
therefor, P. requested payment of G 
who stated that he would not pay, an 
advised him to hold his field notes 
until paid by the company, within Civ. 
Code § 1218, providing that a volun- 
tary acceptance of the benefit of a 
transaction is equivalent. to a con- 
sent to all the obligations arising 
from it, so far as the facts are known 
or ought to have been known to the 
person accepting, no implied contract 
of G to pay P for his services arose 
on G’s thereafter attaching to his ap- 
plication for the patent the notes of 
P which. had been filed, and payment 
for which G was told had been made. 
Fish & Hunter Co. v. New England 
hey aoe Co., 130. N.W. 841, 27 S.D. 

8 Strahley v. Hendricks, 150 S.E. 
561, 40 Ga.App. 571; Fleming. v. 
Phinizy, 134 S.E. 814, 35 Ga.App. 792; 


Meador y. Patterson, 103 S.B. 95, 25 
Ga.App. 267; Washington v. Jordan, 
109 S.E. 923, 28 Ga.App. 18; W. A. 
Neal & Son y. Stanley, 87.S.E. 718, 17 
Ga.App. 502. 


9. Washington y. Jordan, 109 S.E. 
923, 28 Ga.App. 18; Meador v. Patter- 
son, 103 S.E. 95, 25 Ga.App. 267. 


10. Meador v. Patterson, supra. 


[a] TIllustration.—In view of Civ. 
Code (1910) § 5513, the rendition and 
acceptance of valuable services by 
plaintiff to defendants’ aged and in- 
firm testator, not a near relative, was 
itself sufficient to imply a promise of 
payment, without any proof of such 
an express contract, or of any addi- 
tional circumstances equivalent there- 
to. Meador v. Patterson, 103 S.E. 95, 
25 Ga.App. 267. , 


11. See infra § 24. 


12.4 ‘Parkeriv. 1. (Tb: 
69 So. 879, 194 Ala. 693. 


[a] : Where defendant took and 
used well drilled by plaintiff and its 
pumping apparatus, plaintiff is en- 
titled to at least nominal recovery, in- 
dependent: of contract. Parker v. I. 
ES eel & Sons, 69 So. 879, 194 Ala. 


13. Clary v. Wolf, 83 A. 115, 34 
RI. 268. 


[a] Use by tenants.—Where an 
artisan, without an order from the 
owner of an estate, built steps leading 
down to the sea, and she requested 
him to remove them, the fact that 
her tenants used the steps did not 
constitute a ratification, rendering 
her liable for payment, the steps not 
being in the place that she desired 
them placed, and not leading to the 
place where it was her. intention to 
construct a _ bathhouse. Clary. ..v. 
Wolf, 83 A. 115, 34 R.I. 2638. 


14. Goodale y. Page, 75 S.E. 700, 
92. S.C. 418. 


fa] MIlustration.—If a railroad 
company bought ties from a third 
person and paid him therefor, and 
made no contract, directly or indirect- 
ly with plaintiff, jointly with the 
third person, or severally through 
him as its agent, plaintiff owning the 
ties could not recover from the com- 
pany on a quantum meruit merely on 
the ground that the company used 
the ties in the construction of its 
roadbed. Goodale v. Page, 75 S.E. 700, 
92 SiC. 413. 


Law & Sons, 
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ligation to pay.t® 


[§ 11] 3. Services Rendered One against His Will. 
Services rendered to another against his will and 
without his assent,1® or against his express com- 
mands,+* cannot be recovered for by the person ren- 
dering them. 


[§ 12] 4. Employment of or by Third Person.1® 
One may accept the services of another without in- 
curring any implied liability to pay for them, where 
he knows at the outset that the services are rendered 
because of an employment by a third person, and but 
for such knowledge would not have accepted such 
services,!® and, where a third person has contracted 
to do work, and plaintiff performs such work, defend- 
ant is not liable where-he accepts the work without 
knowledge that plaintiff was looking to him for com- 
pensation.?° But one with whose knowledge and 
consent services are procured to be rendered by a 
third person,?! or who accepts or knowingly avails 
himself of the benefit of services performed for him 


15. Fischer v. Schumacher, 238 N. 22. Alabama 
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Security Co. v. 


[§§ 10-14 


without his authority or request and without advis- 
ing plaintiff that he will not pay for the same,?? is 
liable therefor.?° 


Money expended by plaintiff for services of a third 
party may be recovered of defendant where such 
services were rendered to plaintiff at the request of 
defendant.” 


[§ 13] G. Request for Services—1. Necessity for. 
It is ordinarily essential to the right of recovery for 
work and labor that there should have been a request 
for its performance made by the party sought to be 
charged,?> which request may be implied from the 
circumstances,?® and recovery will be denied where 
the performance of services was‘a purely voluntary 
act,” unless the recipient of the*services by his as- 
sent to, or acquiescence in, such services created an 
obligation to pay therfor.?® 


[§ 14] 2. Effect of Request. Where valuable 


ing himself of beneficial services 


W. 801, 802, 207 Wis. 10. 


“Tf this be true, a finding that the 
defendant unjustly interfered with 
the prosecution of the work could not 
be sustained. If the interference was 
justified, the right of the plaintiff to 
recover at all may be doubtful. He 
could recover on quantum meruit on 
the theory of unjust enrichment if 
there were proof of a voluntary ac- 
ceptance of his work. The accept- 
ance, however, must be something 
besides the mere keeping and using 
it, where there is no opportunity to 
return it.’ Fischer vy. Schumacher, 
supra. 


16. Alton v. Mulledy, 21 Ill. 76; 
Mulligan v. Kenny, 34 La.Ann. 50; 
O’Hara v. Krantz, 26 La.Ann. 504; 
Fox v. Sloo, 10 La.Ann. 11; Hartnett 
v. Christopher, 61 Mo.App. 64; 
Sanderson y. Cream City Brick Co., 
86 N.W. 169, 110 Wis. 618. 


[a] For example, plaintiff cannot 
recover for work done which defend- 
ant had not ordered, and had refused 
during its progress and after its com- 
pletion to pay _ for. Hartnett v. 
Christopher, 61 Mo.App. 64. 


17. De Prosse v. Royal Eagle Dis- 
tilleries Co., 67 P. 502, 135 Cal. 408; 
Lake v. Newhoff, 56 Ill. 295. 


18. By agent see infra § 17. 


19. 6 Ill.App. 
89. 


20. Woodward Iron Co. v. Dabney, 
RSE SO Soc O Alas Glo Alabalra 
Western R. Co. v. Bush, 62 So. 89, 182 
Ala. 113. 


[a] Even if railroad company es- 
caped its liability to contractors who 
had originally engaged to do _ con- 
struction work, this fact would not 
make it liable to another person do- 
ing such work without the railroad 
company’s knowledge that such per- 
son was looking to it for payment, al- 
though the railroad received the 
benefit of the work. Alabama West- 
ern R. Co. v. Bush, 62 So. 89, 182 Ala. 
113. 


Liability of railroad generally see 
Railroads § 459 et seq. 
21. Wheeler v. Hall, 41 Wis. 447. 


— 


Morrison vy. Jones, 


Dewey, 47 Se* 55,8156 Ala. 530; Wheel- 
er v. Hall, 41 Wis. 447. Compare 
Sherman y. Stanton, 1 Tyler (Vt.) 
350, 4 Am.D. 724 (evidence held not 
to support a count in indebitatus as- 
sumpsit for work and labor perform- 
ed for defendant where it appeared 
that plaintiff worked for a third per- 
son with whom defendant had con- 
tracted for the work, and that de- 
fendant had agreed on a ratified 
agreement of his son that defendant 
would pay plaintiff if the contractor 
did not). 


23. Persons liable see infra § 78. 


24 MacDonald vy. Johns, 115 N.Y. 
S.>-695. 


25. U.S.—Manning v. Cox, 16 F. 
Cas.No. 9,042, 4 Cranch C.C. 693. 


Ga.—Brightwell v. Oglethorpe Tele- 


phone Co., 171 S.E. 162, 47 Ga.App. 
521 [transf 166 S.B. 646, 176 Ga. 65]. 


Ind.—Western Oil Refining Co. v. 
De oe 149 N.E. 85, 83 Ind.App. 


Iowa.—Bradley v. Smith, 77 N.W. 
506. 


Me.—Ames vy. Coffin, 36 A. 450, 89 
Me. 300. 


Mich.—Lange y. Kaiser, 
obits 


Mo.—Lynch vy. Bogy, 19 Mo. 170. 


N.Y.—Frisbie v. Lucas, 183 N.Y. 
S. 308, 192 App.Div. 583 [mod in other 
respects. 135° N.B. 321, 233. N.Y. 248 
(motion to recall remittitur and va- 
cate decision gr 135 N.H. 968, 233 N.Y. 
682)]; Manhattan Fire Alarm Co. v. 
Weber, 50 N.Y.S. 42, 22 Misc. 731. 


Ohio.—Baker v. Compne a Ohio S. 
&C.Ps 143, )3siOnio: N:P. 


Or.—Meyer v al vesley, 107 P. 476, 
108 P. 121, 56 OF 383. 


Wash,—Nilsson v. Martinson, 
P. 106, 72 Wash. 286 


[a] In absence of defendant’s re- 
quest to maintain service for fire 
alarm boxes installed by plaintiff for 
a former tenant, or of circumstances 
bringing the case within the rule that 
one voluntarily accepting and avail- 


84 Mich. 


130 


must pay therefor, plaintiff could not 
recover for such service, as plaintiff 
could have discontinued the service 
merely by disconnecting the wires, 
and its omission to do so was not suf- 
ficient to impose a liability on defend- 
ant to pay for the fire alarm box 
service. Manhattan Fire Alarm Co. 
v. Weber, 50 N.Y.S. 42, 22 Misc. 731. 


[b] Assisting in manufacture.— 
Where one has employed another to 
manufacture articles at an agreed 
price out of materials to be furnished 
by the former, the,fact that he him- 
self, without request, assists in the 
manufacture, will not entitle him to 


compensation for such _ services... 
Lange v. Kaiser, 34 Mich. 317. 
[ec] Caring for goods.—One into 


whose custody a constable has placed 
goods seized under a writ of attach- 
ment cannot maintain an action 
against plaintiff in attachment for 
the care of such goods, where the 
services were not rendered at the re- 
quest of such plaintiff in attachment. 
Baker v. Campbell, 2 Ohio S.&C.P. 143, 
3 Ohio N.P. 297. 


{d] Statements not amounting to 
request.—In an action for work and 
labor in clearing certain land, a mere 
statement by defendants, who were 
plaintiff's daughter and son-in-law, 
respectively, that they were paying 
him for the work he was doing was 
insufficient to constitute a request to 
support a recovery, he having had the 
entire use of the land and its prod- 
ucts. Nilsson v. Martinson, 130 P. 
106, 72 Wash. 286. 


[e] Subsequent promise required 
in absence of request.—To recover 
for services not performed at defend- 
ant’s request, plaintiff must show, not 
only that they were beneficial to de- 
fendant, but that there was a subse- 
quent promise to pay for them. 
Meyer v. setae 107 P. 476, 108 P. 
121, 56 Or. 


WE ia Salis te of ;request see infra § 


26. See infra § 15. 
27. See supra § 5. 
28. See supra §§ 9-12. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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services are rendered,?° or materials furnished,®°® by 
one person to another at the latter’s request, in the 
absence of circumstances showing that the services 
or materials were intended to be rendered or furnish- 
ed gratuitously,*! the former is entitled to recover 
for the services or materials, especially where sup- 
plied in the usual course of the former’s business,*? 
and no finding of an express promise to pay is neces- 
sary to recovery,®* as under such circumstances a 
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quest.*°® 


presumption arises that compensation was to be 


29. U.S.—Kansas City, M. & O. Ry. 
Co. of Texas v. U. S., 53 Ct.Cl. 258 [aff 
asen 162, 251 U.S. 326, 64 L.Ed. 


Ark.—Blake v. Scott, 121 S.W. 1054, 
123 S.W. 1181, 92 Ark. 46. 


Cal.—Hilbert v. Kundicoff, 290’ P. 
1080, 108 Cal.App. 85. 


Conn.—Ceffarelli v. Landino, 72 A. 
564, 82 Conn. 12». 


Del.—Nichols vy. Vinson, 32 A. 225, 
14 Del. 274. 


Ill.— Holmes v. City of Chicago, 203 
Ill.App. 445; Central Park Presby- 
cerian Church v. Hoskins, 50 I1l.App. 
674; Waggeman v. Richardson, 47 Ill. 
App: 219: 


Ind.—Pittsburgh, C., C. & St. L. Ry. 
Co. v. Ft. Wayne & Northern Indiana 


Traction Co., 138 N.E. 759, 193 Ind. 
405. 
Pree ates: v. Flathers, 31 Iowa 
5. 
Kan.—Williams v. Jones, 182 P. 


391, 105 Kan. 282. 


Ky.—Coleman y. Simpson, 2 Dana 
166. 


La.—Beall v. Van Bibber, 19 La. 
ia 434; Kenyon v. Berghel, 13 La. 


Mass.—Kutts v. Pelby, 20 Pick. 65. 


Miss.—Jordan v. Foxworth, 48 
Miss. 607. 


Mo.—Dougherty v. Whitehead, 31 
Mo. 255; Piper v. Allen, (App.) 219 S. 
W. 98; Crain v. Miller, 134 S.W. 52, 
154 Mo.App. 338; Pryor v. Crum, 124 
S.W. 597, 146 Mo.App. 623; Voerster 
v. Kunkel, 86 Mo.App. 194; Thomas 
Peugeot Land, etc., Co., 43 Mo.App. 


N.J.—Conklin y. Kruger, 75 A. 436, 
79 N.J.Law 326. 


N.Y.—Wiltsie v. Eaddie, 4 Abb.Dec. 
624, 4 Transcr.A. 481, 4 Abb.Pr.N.S. 
393; Babcock v. Anson, 106 N.Y.S. 
642, 122 App.Div. 73; Gilday v. Hen- 
nen, 139 N.Y.S. 934, 79 Misc. 252; Cos- 
ton v. Morris, 4 N.Y.S. 89. 


boar neon v. Stevens, 71 Pa. 


Porto Rico.—Nairn v. Luce, 4 Porto 
Rico Fed. 31; Woodbridge v. Diaz, 
28 Porto Rico 811 (under statute). 


Tex.—C. W. Hahl & Co. v. South- 
land Immigration’ Assoc., 116 S:W. 
831, 53 Tex.Civ.App. 592; Buckler v. 
Kneezell, (Civ.App.) 91° S.W. 367. 


Va.—Briggs v. Barnett, 61 S.E. 797, 
108 Va. 404. 


Wash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672. 


Wis.—Wojahn vy. National Union 
Bank of Oshkosh, 129 N.W. 1068, 144 
Wis. 646; Messmer v. Block, 76 N.W. 
598, 100 Wis. 664. 


[a] For example, where one party 
requests another to render services 
in a matter as to which the former is 
under a legal duty to perform, and 
the party making the request receives 
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‘ 


t 


and accepts the benefit, the law im- 
plies a promise to pay the reasonable 
value of such services. Pittsburgh, 
Cl Ch &IsSt. DARy. ‘Co vir tri wayne 
& Northern Indiana Traction Co., 138 
N.E. 759, 193 Ind. 405. 


[b] Services rendered by third 
person.—One is entitled to recover, in 
addition to the value of his services, 
money paid by him for work done for 
him by another in connection with the 
services at defendant’s request. Mac- 
Donald v. Johns, 115 N.Y.S. 695. 


[c] Work done upon property of 
third person.—Where one orders an- 
other to repair an engine belonging 
to the former’s employee, it being im- 
portant to the former’s interest that 
it should be repaired, he is liable for 
the cost of the repairs. Brinkley Car 
Wks. Mfg. Co. v. Farrell, 80 S.W. 749, 
72 Ark, ~354. 


80. Ceffarelli v. Landino, 72 A. 564, 
82 Conn. 126; Messmer v. Block, 76 N. 
W. 598, 100 Wis. 664. 


31. Dougherty v. Whitehead, 31 
Mo. 255; Voerster v. Kunkel, 86 Mo. 
App. 194; Gilday v. Hennen, 139 N.Y. 
S. 934, 79 Mise.. 252; Briggs v. Bar- 
nett, 61 S.E. 797, 108 Va. 404. 


Expectation of compensation and 
gratuitous services generally see su- 
pra §§ 6-8. 


32. Clark v. Diefendorf, 147 A. 33, 
109 Conn. 507; Theron Ford Co. v. 
Dudley, 133 A. 746, 749, 104 Conn. 519. 


“Ordinarily, where one requests an- 
other to furnish articles or perform 
services in the usual course of the 
latter’s business, a _ sufficient basis 
exists to render the former liable to 
the latter for their reasonable value. 
The basis of that liability is an in- 
ference that the person making the 
request expected to pay for them and 
the other acted in the expectation 
that he would do so.” Theron Ford 
Co. v. Dudley, supra. 


33. Hilbert v. Kundicoff, 290 P. 
1080, 108 Cal.App. 85. 


[a] For example, finding that 
services were rendered at defendant’s 
request and for his benefit authorized 
recovery without a further finding 
that defendant, after rendition of the 
services, promised to pay therefor. 
Hilbert v. Kundicoff, 290 P. 1080, 108 
Cal.App. 85. 


As to necessity of contract gener- 
ally see supra § 1. 


34. McCurdy vy. Boring, 146 N.W. 
WEEN e P3rfe INS OPER be 


[a] For example, where horses 
were left by the owner with a person 
with instructions that he sell them 
as best he could, a presumption arose 
that he was to be compensated there- 
for. McCurdy v. Boring, 146 N.W. 
730, 27 N.D. 1. 


35. Clark v. Diefendorf, 147 A. 33, 
109 Conn. 507; Wojahn y. National 
Union Bank of Oshkosh, 129 N.W. 
1068, 144 Wis. 646. 


36. Cal.—Asher v. Martin, 279 P. 
810, 100 Cal.App. 217. 
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made,*+ such presumption having been called one of 
fact,?® and the law ordinarily implies a promise to 
pay for beneficial services or valuable materials ren- 
dered and furnished at one’s special instance and re- 
Thus one acting at the request of the per- 
son sought to be charged may be entitled to recover 
for services rendered or materials furnished in con- 
nection with accounting,*? building supports,?® in- 
vestigations,*® plans,*° support of a person who is re- 


iho werekalee v. Wistein, 195 N.W. 
08. 


Mo.—T. L. Horn Trunk Co v. 
Johns, (App.) 202 S.W. 427. 


N.Y.—Ross v. Hardin, 79 N.Y. 84 
[aff 44 N.Y.Super. 579]. 


Or.—In re McLain’s Estate, 270 P. 
534,..505, 126 Or. 456. 


Tex.—Pierce vy. Aiken, 
146 S.W. 950. 


Va.—Haynes Chemical Corporation 
v. Staples & Staples, 112 S.E. 802, 804, 
133 Va. 82. 


Wash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672; Wojahn v. Na- 
tional Union Bank of Oshkosh, 129 
N.W. 1068, 144 Wis. 646. 


[a] Basis of rule.—‘This rule, of 
course, is based upon the theory that 
human experience teaches that, un- 
der such circumstances, the one ex- 
pects to receive and the other expects 
to pay, notwithstanding nothing is 
said about compensation.” Hendryx 
v. Turner, 187 P. 372, 378, 109 Wash. 
672 


(Civ. App.) 


{b] Illustration.—Where services 
were performed and materials fur- 
nished at the instance and request of 
defendant, but without any definite 
agreement as to remuneration, the 
law implies a promise to pay the rea- 
sonable value of the services and the 
cost of the materials. Faltis v. Wis- 
tein, (Iowa) 195 N.W. 1008. 


37. Woodbridge v. Diaz, 28 Porto 
Rico 811 (under statute relative to 
professional services). 


38. Ceffarelli v. Landino, 72 A. 564, 
82 Conn. 126. 


[a] Tllustration.—W here one 
knows that a contractor, excavating 
on an adjoining lot, is erecting sup- 
ports to prevent injury to the for- 
mer’s building and requests such con- 
tractor to furnish labor for that pur- 
pose, he is bound to pay the contrac- 
tor therefor. Ceffarelli vy. Landino, 
72 A. 564, 82 Conn. 126. 


39. Tiffany v. Kellogg Iron Works, 
109 N.Y.S. 754, 59 Mise. 113. 


[a] To qualify as expert witness. 
—Where a civil engineer, upon re- 
quest of a party to an action, per- 
forms services in making investiga- 
tions to qualify himself as an expert 
witness in the party’s behalf, he is 
entitled to recover the reasonable 
value of the time and labor spent by 
him in making the investigations. 
Tiffany v. Kellogg Iron Works, 109 
N.Y.S. 754, 59 Mise. 113. 


40. Brinckle v. England, 78 A. 638, 
25 Del. 16; Central Park Prebyterian 
Church v. Hoskins, 50 Ill.App. 674; 
Haynes Chemical Corporation vy. Sta- 
pics & Staples, 112 S.E. 802, 133 Va. 


[a] For example (1) an architect 
who gratuitously furnishes plans for 
the erection of a church, which are 
not satisfactory, can recover for 
plans subsequently furnished at the 
request of the church authorities, in 
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lated,‘! or traffic arrangements.42, But the rule per- 
mitting recovery for services rendered on request is 
not universal,# not every rendition of services on re- 
quest will warrant implication of a promise to pay,** 
and the presumption of payment ordinarily arising 
from rendition of services on request may be rebutted 
by proof that both parties contemplated that the work 
should be done without remuneration,*® or that the 
circumstances were such that the performer should 
have realized as a reasonable man that the recipient 
did not expect to pay for the work.*® 
quest to perform services for another as to whom 
there exists no obligation to furnish such services 
does not create an implied obligation on the part of 
the person making the request to pay therefor,** and, 
where the evidence fails to show that the work which 
is the foundation of the action was done at defend- 
ant’s instance or request, but it appears that it was 
done at the instance and under a contract with a 
third person, plaintiff must rely upon the undertak- 


the absence of any agreement that 
he was to do so without charge. Cen- 
tral Park Presb. Church v. Hoskins, 
50 Ill.App. 674. (2) An agency pre- 
pared an advertising plan ‘under the 
assurance of a representative of a 
company that his people would give 
the plan consideration, which meant 
nothing less than consideration of 
the plan upon its merits by the offi- 
cers of the company, but the officers 
never gave the agency an opportunity 
to present its plan, and, without see- 
ing it and without regard to its mer- 
its, gave the contract to another agen- 
ey. In view of the company’s con- 
duct it could not be inferred that the 
services of the agency were to be 
rendered without compensation, and 
the law implied a promise to pay any 
reasonable amount expended by the 
agency in complying with the request 
to prepare the plan. Haynes Chemi- 
cal Corporation v. Staples & Staples, 
112° S.E. 802, 133 Va. 82. 


41. Wyman v. Passmore, 125 N.W. 
218, 146 Iowa 486, 27 L.R.A.N.S. 683. 


[a] Illustration.—Where one of 
several children keeps and supports 
a parent at the request of his broth- 
ers and sisters, he is entitled to re- 
cover a reasonable compensation 
from those making the request. Wy- 
man vy. Passmore, 125 N.W. 2138, 146 
Iowa 486, 27 L.R.A.N.S. 683. 


42. Asher v. Martin, 279 P. 810, 
100 Cal.App. 217. 


_ [a] Services in campaign to op- 
pose proposed use of refrigerator 
cars by railroads in transportation of 
grapes, commonly referred to as the 
“Grape Car Plan of 1926,” where ren- 
dered by plaintiff, a traffic man en- 
gaged in advising shippers, at the 
request of defendant, a shipper and 
growers’ association, were a proper 
subject for implication of a promise 
to pay. Asher v. Martin, 279 _P. 810, 
100 Cal.App. 217. 


43. Hendryx v. Turner, 187 P. 372, 
109 Wash. 672. 


44. Joseph S. Waterman & Sons v. 
Hook, 141 N.E. 596, 246 Mass. 522, 
80 A.L.R. 440; Yoakum vy. Gossett, 
(Tex.Civ.App.) 200 S.W. 582. 


[a] In the case of funeral services 
rendered at the request of a widow 
for burial of her deceased husband: 
(1) There is no presumption of law 
that she rendered herself personally 
liable, as the estate of decedent was 
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employment.*® 


A simple re- 


bound. Joseph S. Waterman & Sons 
v. Hook, 141 N.E. 596, 246 Mass, 522, 
30 A.L.R. 440. (2) The fact that 
widow, buying casket and requesting 
funeral servités, told the undertaker 
to send the bill to her did not re- 
quire a finding of personal liability, 
although pertinent to a factual issue 
of liability. Joseph S. Waterman & 
Sons v. Hook, supra. (3) Although 
a widow, in engaging undertaker, did 
not intend to bind herself personally 
to pay therefor, she would neverthe- 
less be individually liable, if as a rea- 
sonable person she should have un- 
derstood that that was the expecta- 
tion. Joseph S. Waterman & Sons v. 
Hook, supra. (4) The presumption 
that funeral expenses of a deceased 
person are contracted on the credit 
of the estate has force, where the ac- 
tion is against a person other than 
the executor or administrator. Jo- 
seph S. Waterman & Sons v. Hook, 
supra. 


45. Alexander v. Automatic Mail 
Delivery Co., 123 N.Y.S. 976. 


46. Alexander v. Automatic Mail 
Delivery Co., supra. 


47. MacGuire v. Hughes, 111 N.Y. 
S. 153, 126 App.Div. 637. See also 
McReynolds v. Manger, 84 N.Y.S. 982 
(holding parties and not referee lia- 
ble for services of official stenog- 
rapher acting on request of referee). 


_Liability of person employing phy- 
sician for another see Physicians and 
Surgeons §§ 183-185. 


48. Reed v. Baggott, 5 Ill.App. 257; 
Bancroft v. Wisner, 8 La.A. (Orleans) 
357, 358; Martin v. Slimp, (Tex.Civ. 
App.) 1388 S.W. 451. 


“A plaintiff suing for the value of 
services rendered under a contract 
with one person cannot recover from 
another who did. not employ him, 
however valuable the result of the 
services may have been to the lat- 
ter.” Bancroft v. Wisner, supra. 


49. Baillard v. 47 N.Y.S. 
181, 21 Misc. 324. 


[a] Reasonable belief in employ- 
ment.—In an action to recover for 
services, it is no defense that one 
person did not intend to employ an- 
other, if the former so talked and 
acted to as reasonably justify the lat- 
ter’s honest conclusion that he was 
thereby employed, and the former act- 
ed accordingly. Baillard v. Rowan, 
AQT UNG Y<S.) 181, 21 IWaser 324. 


Rowan, 


[§§ 14-15 


ing or promise, express or implied, of the person who 
employed him and at whose instance he did the work 
and may not recover from defendant.*® 


Although lacking actual intent to employ another, 
one may be held liable for such other’s services if 
one’s conduct was such as to justify an inference of 


[§ 15] 3. Implied Request. The request for per- 
formance of services, which is ordinarily essential to 
the right of récovery,°® may be implied from cireum- 
stances;®! and the rule aS generally stated is that, 
in the absence of family relationship,°? where one 
furnishes beneficial services or materials to another, 
the law ordinarily presumes a request and a promise 
to pay what such services are reasonably worth, un- 
less it is understood that they were to be rendered 
gratuitously, or unless they were rendered under cir- 
cumstances which repel this presumption,°®? and, 
where one stands by while another renders services 


50. See supra § 13. 


51. Blake v. Scott, 121 S.W. 1054, 
92 Ark. 46; Wabash, ete., Canal v. 
Bledsoe, 5 Ind. 133; Winfield v. Bow- 
en, 56 A. 728, 65 N.J.Eq. 636. 


52. Lodge v. Fraim, 63 A. 233, 21 
Del. 352; Buelterman v. Meyer, 34 S. 
W. 67, 182 Mo. 474; Page v. Page, 61 
As 356; 73 (N.He 3.05; 6) AnnCas. 5if0 
and note; Hay v. Peterson, 45 P. 1078, 
6 Wyo. 419, 34 L.R.A. 581. , 


Effect of family relationship see 
infra §§ 22-26. 


53. Ariz.mDey v. Quinn, 187 P. 
578, 21 Ariz. 265, 266 [cit Cyc]. 


Ark.—Bailey v. Fenter, 5 S.W.(2d) 
291, 176 Ark. 1075; ~Clerget v. Wil- 
liams, 3 S.W.(2d) 301, 176 Ark. 533; 
Williams v. Agee, 280 S.W. 635, 170 
Ark. 670; Nissen v. Flournoy, 254 S. 
W. 540, 160 Ark. 311. 


‘Cal.—Batcheller v. Whittier, 107 P. 
141, 12 Cal.App. 262; Lacy Mfg. Co. v. 
Los Angeles Gas, etc., Co., 106.P. 413, 
12 Cal.App. 37. 


Conn.—Casey & Hurley v. McFar- 
lane Bros. Co., 76 A. 515, 83 Conn. 442. 


Del.—White v. Dougherty, 76 “ 
609, 24 Del. 355.» fiw 2 


Ga.—Harrison & Garrett v. Wilson 
Lumber Co., 45 S.E. 730, 119 Ga. 6; 
Brightwell v. Oglethorpe Telephone 
Co., 171 S.H. 162, 165, 47 Ga.App. 521 
[transf 166 S.H. 646,.176 Ga. 65, 
and quot Cye]. 


La.—Salter v. Tourne, 11 La. 99. 


Me.—Thurston v. Nutter, 1384 A. 
506, 125 Me. 411, 47 A.L.R. 1156; Ladd 
Ws Bean, et oie chad Me. 445; Wad- 
eigh v. Katahdin Pulp & Paper Co. 
100 A. 150, 116 Me. 107. neat 


Mich.—Middlebrook vy. Slocum, 116 
N:W. 422, 152 Mich. 286; Fowler v. 
Fowler, 70 N.W. 336, 111 Mich. 676. 


Mo.—Kostuba v. Moeller, -38 S.W. 
946, 1387 “Mo. 161; “Piper ‘vy. Allen, 
(App.) 219 S.W. 98; Gardner v. Eld- 
ridge, 130 S.W. 403, 149 Mo.App. 210: 
Birch v. Birch, 86 S.W. 1106,.112 Mo. 
App. 157; Lowrey.v. Danforth, 69 S. 
W. 39, 95 Mo.App. 441. 


Nev.—Davis vy. Thomt 
17, 20. pson, 1 Nev. 


N.J.—Colloty v. Schuman, 66 A. 
933, 75 N.J.Law 97 [aff 70 A. 190, 76 
N.J.Law 502)); Treasurer of City of 


Camden v. Mulford; 26 N.J.Law 49. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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beneficial to him, and knows that the services are 
being rendered in the expectation of receiving pay- 
ment from himself, a request for the rendering of 
the services may, absent contrary circumstances, be 
implied from such facts.°* Such presumption is not 
conclusive,®> the mere doing of work beneficial to 
the person for whom it is done does not warrant im- 
plication of a request,®® and a request to render serv- 
ices will not be implied where the circumstances neg- 
ative such an implication.®7 


Subsequent assent of the beneficiary to services 
performed in his behalf is sufficient to authorize a 
finding of a previous request on his part,°* although, 
in the absence of an inference of prior request, the 
past consideration affords no basis for enforcement 
of a subsequent promise to pay.°® 


Reliance upon particular fund. Notwithstanding 
.the general rule that the law implies a promise to 
pay for services rendered, if it clearly appears that 
the party rendering the service agreed to look to par- 
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ticular funds expected to be realized from certain 
undertakings, and not to the other party to the con- 
tract, he cannot enforce a personal liability.°° 


[§ 16] H. Effect of Mistake, Compulsion, Fraud, 
or Other Wrongdoing. As a general rule one cannot 
recover for services rendered under a mistake of 
law;®! and one is not entitled to compensation for 
labor expended by mistake, although in good faith, 
upon the property of another, who appropriates the 
benefit. of it, when the identity of the original article 
is not destroyed nor its value greatly increased ;°? 
and a contractor having, by mistake, performed cer- 
tain work upon a contract undertaken by another, 
cannot recover of the latter for the work performed 
unless he proves assent, either express or implied.** 
But, where one by mistake performs services for 
another he may recover therefor, when the person for 
whom they were rendered, with knowledge of the 
mistake, accepts the benefit of them,®* or where the 
person who receives the benefit thereof afterward 


N.Y.—Hart v. Maloney, 91 N.Y.S. 
922, 101 App.Div. 37; Crane v. Ga- 
nung, 85 N.Y.S. 975, 89 App.Div. 398; 
Lewis v. Trickey, 20 Barb. 387; Plog- 
er v. Bright, 119 N.Y.S. 628. 


R.I.—Wright v. Sheldon, 53 A. 59, 
24 R.I. 336. 


W.Va.—Hurst’s Adm’r v. Hite, 20 
W.Va. 183. 


Wis.—Grotjan v. Rice, 
551, 124 Wis. 253. 


“Tt is a well-settled general princi- 
ple that where one party renders serv- 
ices beneficial to another, under cir- 
cumstances that negative the idea 
that the services were gratultous, and 
the party to whom the services are 
rendered knows it, and permits it, and 
accepts the benefit of those services, 
he is bound to pay a reasonable com- 
pensation therefor. That is because 
such facts and circumstances justify 
a presumption that the party to whom 
the services are rendered must have 
requested them, ‘and must intend to 
pay for them, and therefore the law 
implies a promise on his part to pay 
for them.” Wadleigh v. Katahdin 
Pulp & Paper Co., 100 A. 150, 152, 116 
Me. 107. 


[a] “It is an elementary princi- 
ple of the law of contracts that where 
a party accepts the beneficial results 
of another’s services, the law implies 
a previous request and a subsequent 
promise.” Nissen v. Flournoy, 254 S. 
W. 540, 541, 160 Ark. 311 [quot Bailey 
v. Fenter, 5 S.W.(2d) 291, 298, 176 
Ark. 1075; Clerget v. Williams, 3S. 
W.(2d) 301, 302, 176 Ark. 533]. 


[b] Tllustrations.—(1) Where one 
undertakes to saw all the lumber 
that another may furnish, and the lat- 
ter furnishes certain lumber, an obli- 
gation arises ‘on his part to pay for 
that actually sawed. Harrison & 
Garrett v. Wilson Lumber Co., 45 S. 
BH. 730, 119 Ga. 6. (2) Where a wo- 
man rendered services in the house 
of a farmer upon his stating to her 
“that he would have to have men 
there, and there would have to be 
some one there to do the work and 
take care of them,” she could recover 
for doing washing and mending for 
the hired men. Fowler v. Fowler, 70 
N.W. 336, 111 Mich. 676. (3) Where 
persons are empioyed to remove a 
steamboat from a sandbar and labor 
for a considerable time without suc- 
cess, and their compensation does not 
depend on the result of their efforts, 


£ 
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they are entitled to recover for their 
services. Salter v. Tourne, 11 La. 
99. (4) Where an outgoing recorder 
receives fees in advance for record- 
ing instruments, but the work of rec- 
ordation is performed by his succes- 
sor, the law raises an implied re- 
quest by the former of the latter to 
perform the services, and an implied 
promise to pay him therefor. Davis 
v.' Thompson, 1 Nev. 17, 20. (5) 
Where one gives another a power of 
attorney for the entire management 
of his investments, an agreement to 
pay for the services will be implied. 
veeiebt v. Sheldon, 53 A. 59, 24 R.I. 
36. 


[ec] Law authorizing municipality 
to do certain work on failure of a 
property owner to do it implies a re- 
quest from him sufficient to support 
an action for the work. Treasurer 
of City of Camden vy. Mulford, 26 N. 
J.Law 49. 


54. Belfour & Sloan v. Raney, 8 
Ark. 479; Thomas v. Walnut Land, 
etc., Co., 43 Mo.App. 653; Painter v. 
Ritchey, 43 Mo.App. 111. 


55. Ladd v. Bean, 104 A. 814, 117 
Me. 445. 


56. Hofman y. American Dressler 
Tunnel Kilns, 181_N.Y.S.. 29. 


[a] TIllustration.—Where defend- 
ant wrote to a printer for an estimate 
on a catalogue in contemplation, and 
the printer asked plaintiff, an artist, 
to look after the matter, and plain- 
tiff went to defendant and prepared 
a dummy catalogue, made rough 
sketches of paging, and also ordered 
electroplates, defendant in good faith 
believing that plaintiff was an em- 
ployee or other associate of the print- 
er, defendant is not liable to plaintiff 
for the work done after rejecting the 
final estimate on the cost of the cata- 
logue submitted by the printer. Hof- 
mann vy. American Dressler Tunnel 
Kilns, 181 N.Y.S. 29. 


57. Manning v. Cox, 16 F.Cas.No. 
9,042, 4 Cranch C.C. 693; Hall v. Un- 
a County, 219 N.W. 929, 206 Iowa 


[a] Notice to remove fences 
warning and not request.—Where an 
action was brought against a county 
for the value of certain labor per- 
formed in removing fences, following 
an official notice to plaintiff to re- 
move such fences as an obstruction 
of the highway, such notice was not 
a request to perform work but was 


merely a warning to remove the fenc- 
es, and there was no ground for im- 
plying a promise of payment of the 
reasonable value of the service; hence 
plaintiff could not recover. Hall v. 
ee County, 219 N.W. 929, 206 Iowa 


.58. Watkins v. Richmond College, 


41 Mo. 302; Strother v. De Witt, 71 

S.W. 1129, 98 Mo.App. 293. 

sont Sanderson y. Brown, 57 Me. 
60. Harkinson vy. Dry Placer 


Amalgamating Co., 6 Colo. 269. 


61. Brightwell v. Oglethorpe Tel- 
ephone Co., 171 S.E. 162, 47 Ga.App. 
521 [transf 166 S.E. 646, 176 Ga. 65]. 


“Generally, services performed and 
money. paid under a mere mistake of 
law cannot be recovered, for igno- 
rance of the law is no_ excuse.” 
Brightwell vy. Oglethorpe Telephone 
Co., supra. 


[a] Illustration.—Plaintiff could 
not recover for services rendered and 
money expended, without request, for 
a telephone company which he 
thought he had bought under an oral 
agreement, Since he actually or pre- 
sumably knew that the agreement was 
unenforceable. Brightwell vy. Ogle- 
thorpe Telephone Co., 171 S.E. 162, 47 
sa.App. 521 [transf 166 S.E. 646, 176 
Ga. 65]. 


62. Isle Royal Min. Co. v. Hertin, 
26 Am.R. 520, 87 Mich. 382. 


63. -Rohr vy. Baker, 10 P. 627, 13 
Or. 350. ; 


64. Blackwood y. Southern Ry. 
Co., 100 S.E. 610, 178 N.C. 342; Blow- 
ers v. Southern R. Co., 54 S.E. 368, 74 


S.C. 221. See Lanins v. Woods, 4 Ky.» 
L. 365. 
{a] Illustration.—Where a _ post- 


master, with an office two hundred to 
three hundred feet from a railroad 
station where mail was delivered for 
four consecutive years, under the im- 
pression that it was his duty, and 
with knowledge of the railroad, car- - 
ried the mail from the station to the 
office four times a day, the railroad, 
being under contract with the gov- 
ernment to carry such mail to the 
post office, was liable to the postmas- 
ter for the value of the services ren- 
dered for its benefit. Blackwood v. 
Southern Ry. Co., 100 S.E. 610, 178 
N.C, 342. 
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agrees to pay for the same.*® A promise to pay for 
services rendered will be implied against a wrong- 
doer who never intended to pay, or who intended de- 
ceitfully to avoid payment,®® and whether the rendi- 
tion of such services is secured through duress,°? 
compulsion,®’ or fraud®® makes no difference. A 
trustee who is guilty of a breach of trust cannot 
charge his cestui que trust for services rendered in 
the course of committing such breach.7° Where, 
without legal authority, one is compelled to perform 
work for another, the law raises an implied contract 
for compensation for the value of the services ren- 
dered.“ 


[§ 17] I. Services Rendered under Agreement 
with, or under Direction of, Agent.72, One who ren- 
ders services at the request or under the direction of 
a duly authorized agent may recover their reasonable 
worth from the principal,** although recovery will 
be denied where the agent lacked authority to bind 
his principal to pay for the services rendered and 
plaintiff knew or was chargeable with knowledge of 


the agent’s lack of authority,’* or where no agency. 
my € ie 
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‘ 


existed as between the person ordering the work and 
the person sought to be charged as prinetpal.’® In 
the case of an undisclosed principal, recovery may 
be had from him although eredit was originally giv- 
en to the agent,7® unless it is shown that plaintiff 
elected to give credit to the person actually engaging 
his services.77 If the owner of property employs an- 
other to procure work to be done thereon, to whom 
the workmen engage themselves and on whose ered- 
it they perform the work, the obligation to pay rests 
upon the person to whom the credit is given;**® and 
a furnisher of matgrials who makes an agreement 
with a contractor has no action against the owner of 
the property in which such material is used, who has 
paid the contractor; the mere fact that such own- 
er has accepted and paid orders drawn on him by the 
contractor in favor of such materialman does not 
bind him beyond his actual acceptanee.7® Where 
plaintiff performs services at the request of defend- 
ant, knowing that the latter is acting only as the 
friend and agent of another, he cannot recover of 


defendant.®° 


65. Forbis v. Inman, Paulson & 
Cot, 31 P204;23' Or. 68: 


66. Hickam vy. Hickam, 46 Mo.App. 
496. 

67. Hickam v. Hickam, supra. 

68. Hickam v. Hickam, supra; Pe- 


ter v. Steel, 3 Yeates (Pa.) 250. 


69. . Hickam y. Hickam, 46 Mo.App. 
496; Rickard v. Stanton, 16 Wend. 
(N.Y.) 25; Huff v. McMichael, 127 
S.W. 574, 60 Tex.Civ.App. 379. See 
also Beckley v. Miller, 131 S.W. 876, 
96 Ark. 3879 ‘(holding that, where 
plaintiff contracted to furnish black- 
boards to defendant contractor to be 
used by him in the erection of a 
school building, and defendant de- 
faulted, and his bondsmen completed 
the building under the terms of the 
contract, and were in charge when 
plaintiff furnished the blackboards 
and placed them in the building, but 
concealed from plaintiff the default 
of the original contractor, such 
bondsmen were guilty of fraud in in- 
ducing plamitiff to furnish and in- 
stall the blackboards; and _ hence 
were liable for the amount due under 
the contract). Compare Hanrahan y. 
Baxter, (Iowa) 116 N.W. 595, 16 L. 
R.A.N.S. 1046 (recovery denied in ab- 
sence of fraud); Graham v. Stanton, 
58 N.E. 1023, 177 Mass. 321 (holding 
that false representations, made to 
one performing services, that she has 
been adopted by the employer, there- 
by procuring the services without a 
contract to pay therefor, do not cre- 
ate an implied contract on which an 
action may be maintained, since an 
action for deceit is the proper remedy 
therefor). 


70. Jordan v. Warner’s Estate, 83 
N.W. 946, 107 Wis. 539. 


71. Tennessee Coal, Iron & R. Co. 
y. Butler, 65 So. 804, 187 Ala. 51; 
Hamby v. Collier, 71 S.E. 431, 136 Ga. 
309. Compare City of Brunswick v. 
Sims, 80 S.E. 730, 14 Ga.App. 315 
(holding that, where a person con- 
victed of violating a city ordinance 
and sentenced by a judgment valid 
on its face to perform labor makes no 


objection to the competency of the 
alderman who presides at his trial, 
the city is not liable on an implied 
promise to pay merely because it may 
thereafter be shown that the alder- 
man had no authority to preside, the 
theory of the decision being that ‘fone 
cannot be rendered liable on an. im- 
plied contract to pay for services 
unless he accepts the services with 
knowledge that the law would com- 
pel him to pay for their value.’’) 


“If A. wrongfully compels B. to 
render him valuable services, B. can 
maintain against A. an action of as- 
sumpsit to recover their value; a 
promise to pay on the part of A. be- 
ing implied in law.’’ Hamby v. Col- 
lier, supra. 


[a] Convict working after right to 
discharge.—Where plaintiff was leas- 
ed to defendant as a hard-labor con- 
vict, and defendant failed to dis- 
charge him at the time he was en- 
titled to his discharge, and required 
the performance of additional sery- 
ice, plaintiff may recover for the val- 
ue of such additional service on_the 
implied contract. Tennessee Coal, 
mies Beg Co. v. Butler, 65 So. 804, 187 

a. ‘ 


Convict labor generally see Con- 
victs §§ 20-383. 


72. Employment of or by third 
person generally see supra § 12. 


Authority of agent to make con- 
Seen employment see Agency §§ 


Liability of principal generally on 
contracts made by agent see Agency 
§§ 514-531. 


73. Henderson Bridge Co. v. Mc- 
Grath, 10) SiCt.) @30;413'4e URrSs %260,7'33 
L.Ed. 934; First Nat. Bank of Amer- 
ican Falls v. American Falls Canal & 
Power Co., 118 P. 668, 20 Idaho 868; 
Nickerson v. Spindell, 41 N.B. 105, 164 
Mass. 25; Lovejoy v. Middlesex R. 
Co., 128 Mass. 480; Wojahn v. Nation- 
al Union Bank of Oshkosh, 129 N.W. 
1068, 144 Wis. 646. 


74. Anderson v. Fuller, 18 Pick. 


(Mass.) 572; Moore vy. Flint, etc., R. 


Co., 74 N.W. 497, 116 Mich. 196; Pe- 
ters. v. Adams, 190 N.Y.S. 220, 115 
Mise. 689. 

[a] Mllustration.—Where plaintiffs 


accepted employment from the vil- 
lage officials, acting unofficially, to 
construct curbing in the street in 
front of defendant’s lots without as- 
certaining their authority, they were 
dealing with the officials at their per- 
il, and are not entitled to a judg- 
ment against defendant owner of the 
lots, who did not authorize them to 
make the improvement. Peters v. 
Adams, 190 N.Y.S. 220, 115 Misc. 689 
[aff 188 N.Y.S. 945, 197 App.Div. 922]. 


75.) Martin, sv. slump, . (Tex. Civ. 
ADs) pilid Sie Soins oll. 


[a] Where tenant, having no au- 
thority to contract as agent of land- 
lord, employed a thresher to thresh 
grain on the premises, and the land- 
lord’s name was not mentioned to 
the thresher until after the work was 
completed, and the thresher relied on 
the tenant’s contract, and the tenant 
and landlord were not partners in the 
business,,. the landlord was not liable 
for any part of the threshing bill, on 
the theory that he accepted the work, 
and the contract between the landlord 
and the tenant was immaterial. Mar- 
re v. Slimp, (Tex.Civ.App.) 138 S.W. 

ol. 

[b] Custom immaterial.—aA land- 
lord is not liable to a thresher for 
threshing grain on the premises under 
a contract made by the tenant, al- 
though a universal custom requires 
landlords to pay a part of the ex- 
penses incident to harvesting the 
crops. Martin v. Slimp, (Tex.Civ. 
App.) 138 S.W. 451. 


76. Stewart v. Scott, 27 U.C.Q.B. 
(Ont.) 27. 
77. Stewart v. Scott, supra. 


78. James v. Bixby, 11 Mass. 34. 


79. Moore v. Heinn, Roberts & Co., 
9 La.Ann. 549. 


¥ go Batchelder v. McKenny, 36 Me. 
55. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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II. EFFECT OF RELATION OR STATUS OF PARTIES*! 


[§.18] A. In General. Where the conduct, situ- 
ation, and relation of the parties are such that it ap- 
pears that services were rendered without any inten- 
tion or reasonable expectation of payment, compen- 
sation therefor cannot be reecovered;8? and where 
the relationship of the parties is so close and inti- 
mate as to rebut any presumption of an implied con- 
tract to pay, there can be no recovery except upon 
an express, agreement.8? Where the relation be- 
tween the parties is such as to east upon one a moral 
or legal obligation to perform certain services for 
the other, there is a presumption that such service 
was rendered gratuitously and without any thought 
of compensation,®4 and no promise to pay may be im- 

. plied from the rendition and acceptance of such serv- 
ice,®® although the fact that one has an interest in 
or a duty to perform with reference to the transaction 
in connection with which the services were rendered 
does not necessarily preclude him from recovering 
compensation therefor.*® Further, where the rela- 
tion of the parties is such that a contract to pay 
therefor would be a breach of good faith and illegal 
under existing cireumstances, no contract to pay may 


81. Effect of particular status or 
relation as treated in other titles see 


service should 
expectation 


be inferred from acceptance of beneficial services.*? 
Where, however, the relationship of the parties is 
such as to repel a presumption that services rendered 
were to be gratuitous, a presumption of agreement 
to pay may arise from rendition of beneficial serv- 
ices at the request or with the assent of the es: 
ent,88 and there is an implied obligation on the part 
of one who has received board, nursing, and care 
from another to pay therefor, where such other is in 
no wise related to him.°® 


Infants.°® The rule that no promise will be im- 
plied to pay for services rendered when it is clear 
that it was mutually understood that such services 
were being rendered voluntarily®! is as applicable to 
an infant rendering services as to an adult,°? and. 
where services are rendered by an infant as a member 
of the family of the recipient, the infant may be de- 
nied recovery in the absence of an express contract 
for compensation,®* although in the absence of a fam- 
ily relationship a promise to pay may be implied,°* 
and where services have been performed for anoth- 
er by one during his minority, under an agreement 
or with the understanding that they should be paid 


be rendered withoutrv. Jones, 123 S.E. 763, 129 S.c. 8. 
of pay.” 


Robinson v. 


eross references supra p 37. 


s2. IN.—Barry v. Coffeen Coal, 
etc., Co., 52 Ill.App. 183. 
Ind.—Hunt v. Osborn, 82 N.E. 933, 


40 Ind.App. 646; Chamness v. 
N.E. 777, 2 Ind.App. 485. 
Kan.—Ayres v. Hull, 5 Kan. 419. 

Ky.—Mitchell’s Adm’r vy. Mitchell’s 
Com.,~5 KY.1. 853: 

La.—Tilghman v. Lewis’ Estate, 8 
ee 105; Sintes v. Hart, 9 Orl.App. 
162. 


Cox, 28 


Mich.—Notley v. Vicksburg First 
State Bank, 118 N.W. 486, 154 Mich. 
676; St. Jude’s Church y. Van Den- 
burg, 31 Mich. 287. 


Mo.—Waener v. Edison Electric Il- 
lumimating Co., 121 S.W. 329, 141 Mo. 
App. 51; Newell v. St. Louis Bolt, 
ete., Co., 5 Mo.App. 253. 


N.Y.—Robinson v. Munn, 143 N.E. 
784, 288 N.Y. 40; Poulson v. De Na- 
varro, 68 N.Y.S. 177, 57 App.Div. 623 
[aff 64 N.B. 1125, 171 N.Y. 692]; Malt- 
y v. Harwood, 12 Barb. 473; In re 
Huebner’s Will, 244 N.Y.S. 764, 138 
Misc. 101; Matter of Cooper, 27 N.Y. 
S. 425, 6 Misc. 501, Pow.Surr. 563. 


Pa.—Neal’s Ex’rs v. Gilmore, 79 Pa. 
421; Hartman’s Appeal, 3 Grant 271; 
Heilman’s Estate, 4 Pa.Dist. 571. 


R.I.—Messier v. Messier, 82 A. 996, 
34, R.1.. 233. 


Eng.—Alfred v. Fitzames, 3 Esp. 3, 
170 Reprint 518. 


“Where the relation of the parties 
is of such a character as repels the 
presumption of a promise to pay for 
service rendered, it will be presumed 
that the service was intended to be 
gratuitous.” Matter of Hamilton, 75 
N.Y.S..66, 67, 70 App.Div. 73, Laff 65 
Ingle ala las 172 N.Y. 652, and quot In re 
Huebner’s Will, 244 N.Y.S. 764, 766, 
138 Misc. 101}. 


“The inference of an implied con- 
tract to pay the reasonable value of 
services rendered which may arise 
from the mere rendition and accept- 
ance of the service cannot be drawn 
where because of,the relationship of 
the parties, it is natural that such 


‘ 


Munn, 143 N.E. 784, 238 N.Y. 40, 43. 


“It may be stated, as a general 
principle of almost universal appli- 
cation, that when one person does 
work for another, with the knowledge 
and approbation of that other, the 
law will imply a promise on the part 
of the person benefited thereby to 
make a reasonable compensation 
therefor. But, if the relation of the 
parties is such as to show some other 
inducement than a pecuniary one for 
the labor, then the law will not imply 
a promise to pay for such services.” 
Ayres v. Hull, 5 Kan. 419, 421. 


[a] Cberk employed by relative.— 
A clerk cannot recover for services 
rendered without a contract express 
er implied, depending on the benefi- 
cence of his employer who is his 
relative. Tilghman y. Lewis’ Hstate, 
8 La. 105. 


[b] Domestic service to employ- 
er’s brother.—A servant cannot re- 
cover against his master’s brother for 
services rendered the latter while 
staying at his master’s house, where 
he was employed to serve the mas- 
ter’s family generally, and the serv- 
ices were trivial, and there is only 
vague evidence that the _ brother 
promised to pay therefor. Reynolds 
v. Roosevelt, 8 N.Y.S. 749. 


[ec] Unreasonable expectation.— 
The performer’s mere expectation of 
payment is insufficient basis for re- 
covery where the relations of the par- 
ties were such that the recipient 
might reasonably have thought serv- 
ices and support were furnished gra- 
tuitously. Messier v. Messier, 82 A. 
996, 34 R.I. 233. 


Expectation of payment generally 
see supra §§ 6-8. 


83. Hendryx v. Turner, 187 P. 372, 
109 Wash. 672 (where, however, the 
facts did not bring the case at bar 
within the text rule). 


84. Jones v. Jones, 
129 S.C. 8. 


[a] Burden on claimant to remove 
such presumption, which he may do 
by evidenee that the service was in- 
*tended to be remunerated, and, if so, 
he may recover accordingly. Jones 


123 S.E. 763, 


beh Toe pier relations see infra §§ 19- 


85. Burger v. Larman, 4 Orl.App. 
158; Kaminer vy. Kaigler, 102 S.B. 
20, 113 S.C. 222; Ex parte Aycock, 
13 S.E. 450, 34 S.C. 257; Burnham. v. 
Washington Machinery Depot, 130 P. 
337, 72 Wash. 355. 


86. Reinke v. Jacobs, 71 I1l.App. 
454; Wagner v. Edison Electric Il- 
luminating Co., 82 Mo.App. 287 [rev 
on other grounds 75 S.W. 966, 177 Mo. 
44]; Collins v. Fowler, 70 N.Y.S. 820, 
62 App.Div. 614 [aff 65. N.B. 1115, 172 
N.Y. 634]; Wojahn v. National Union 
Bank, 129 N.W. 1068, 144 Wis. 646. 


87. Yoakum v. Gossett, (Tex.Civ. 
App.) 200 S.W. .582. 


88. McCurdy v. Boring, 146 N.W. 
730, 27 N.D. 1; Leen v. Leen; 6 Ohio 
App. 254. 


“Where a person not a near relative 
or otherwise under a family or social 
obligation renders valuable services 
at the instance and request of an- 
other, the presumption will arise of 
an agreement to pay the reasonable 
value of such services.” McCurdy vy. 
Boring, supra. 


89. Rogers v. Daniels, 116 Ill.App. 
$15; _ Salisbury Vv. Frank, 29 Ohio C. 
AS 


90. Regulation of infants’ 
ployment see Infants §,16. 


Right of infant to disaffirm con- 
tract for services and recover on 
quantum meruit see Infants § 198. 


91. See supra § 5. 


92. Ramsdell v. Coombs 
plane sCoy Ine? /UGT ON Yes 360: 


93. Smith v. Johnson, 45 Iowa 308; 
Shirley v. Vail, 3 Abb. Dec. (N.Y.) 313, 
38 How.Pr. 406; Mountain vy. Fisher, 
22 Wis. 93. And see infra §§ 22-36. 
But compare Gardner y. Board, 27 
Ind. 328 (to the effect that an infant, 
as distinguished from an adult, may 
have a right to recover for services 
apenite the existence of a family rela- 
ion 


94. Lockwood v. Robbins, 25 N.Jd. 
455, 125 Ind. 398; Doremus v. Lott, 
1 N.Y.S. 793, 49 Hun 284. 


em- 
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for, the person for whom they were performed is 
under a legal obligation after performance to pay 
for the same.®°® 


Paupers.®® In the ease of a pauper provided with 
board and clothing and other necessaries, and put to 
work, no contract to pay a cash compensation will 
be implied,®? although where an express agreement 
to pay is proved the pauper may recover the reason- 
able value of his services in money.°® 


An apprentice®® cannot recover for services ren- 
dered during his apprenticeship to his master,+ or to 
one to whom the indentures were assigned with such 
apprentice’s assent;2 and where a minor, indentur- 
ed as an apprentice, serves his master until it is dis- 
covered that the indentures are void, and the appren- 
tice is discharged, the master is not liable to make 
compensation for the services.* It has been held that 
an apprenticed servant, remaining in the employ of 
his master after the term of apprenticeship has pass- 
ed, does not sustain such a family relationship toward 
him as will rebut the presumption of a promise to pay 
for services rendered,* although it has also been.helds } 
that an apprentice voluntarily remaining with his 
master after attaining majority cannot recover in 
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the absence of notice that he expected remunera- 
tion.® 


A former slave continuing in his master’s service 
after freedom has been denied recovery in the ab- 
sence of an express agreement.® 


[§ 19] B. Business Relations. Generally speak- 
ing, where one is under a duty arising from business 
relations to render free services beneficial to anoth- 
er, no contract for compensation will be implied,’ 
no recovery can be had for preliminary services per- 
formed with a view to obtaining business through a. 
hoped for contract or order,® and recovery has been 
denied a member of a creditors’ committee for serv- 
ices rendered as such to the creditors represented by 
the committee.® The rule that frem a request to per- 
form services, or from rendition and acceptance of . 
services, a promise to pay will be implied?° is not 
applicable in the case of services rendered by one 
sustaining toward the recipient a business relation 
under which services of the character sued for were 
either customarily rendered gratis or compensated 
by~a stipulated sum,'! although where the services 
rendered were beyond the scope of the performer’s 
usual duties a promise to pay may be implied.1? 


95. Sword v. Keith, 31 Mich. 247. 


96. Services and earnings of 
pauper generally see Paupers §§ 253- 
256. 


97. Bennett v. Stephens, 8 Or. 444. 


[a] For example, the following in- 
struction has been approved as a cor- 
rect statement of the law: “If a poor 
person is taken, out of charity, and 
provided with food, lodging, clothes, 
and necessaries, and set to work, no 
contract of hiring and service is im- 
plied therefrom, however long the 
party may continue.” Bennett. v. 
Stephens, 8 Or. 444, 448. 


98. Bennett v. Stephens, supra. 


99. Compensation generally see 
Apprentices §§ 67, 77-118. 


1. Urie v. Johnston, 3 Penr.&W. 


(Pa.) 212; Cousty’s Estate, i2 Phila. 
(Pa.) 98. 

2. Williams v. Finch, 2 Barb. (N. 
Y.) 208. 

3. Maltby v. Harwood, 12 Barb. 
(N.Y.) 473. 

4. Ennis’ Estate, 2 Del.Co. (Pa.) 
498. 


Bi aed relationship see infra §§ 
22-26. 


5. Burrows vy. Ward, 5 A. 500, 15 
R.I. 346. 


6. Alfred v. Fitzjames, 3 Esp. 3, 
170 Reprint 518. 
[a] Servant coming over from 


West Indies, where he has been a 
slave, and who continues in the sery- 
ice of his master in England without 
any agreement for wages, is not en- 
titled to any, unless there has been 
an express promise. Alfred vy. Fitz- 
james, 3 Esp. 3, 170, Reprint 518. 


7, Burnham v. Washington Ma- 
chinery Depot, 130 P. 3387, 72. Wash. 
“355. 


[a] Buyer as caretaker under con- 
ditional sales contract.—Where a 
buyer of machinery under a condi- 
tional contract of sale, authorizing 
the retaking of the property on the 
buyer’s failure to take proper care 
thereof, claimed under the contract 
after his bankruptcy, a request by the 
seller to the buyer for the latter to 


exercise supervision over the prop- 
erty and protect it until arrange- 
ments could be made with one claim- 
ing under the buyer is no basis for 
recovery by the buyer from the seller 
on a quantum meruit for the buyer’s 
services as caretaker, since in caring 
for property which he still claimed 
the right to possess under the con- 
tract the buyer was merely perform- 
ing his legal duty under the condi- 
tional sales contract. Burnham v. 
Washington Machinery Depot, 130 P. 
337, 72 Wash. 355. 


8 Palmer v. Haverhill, 98 Mass. 
487; Scott v. Maier, 23 N.W. 218, 56 
Mich. 554, 56 Am.D. 402; Allen v. 


Bowman, 7 Mo.App. 29; Carey Litho- 
graph Co. v. Magazine & Book Co., 
127 N.Y.S. 300, 70 Mise. 541; Pick v. 
sa. atk 67 N.Y.S. 908, 33 Misc. 
762. 


[a] Unsuccessful bidder who makes 
a proposal in accordance with the 
terms of an advertisement for con- 
structing a public building cannot 
recover for his time and trouble in 
making such proposal. Palmer v. 
Haverhill, 98 Mass. 487. 5 


{b] Sketches furnished.—(1) One 
who voluntarily submits to another 
sketches, with a view to obtaining 
an order for work, and without prom- 
ise or expectation of payment, cannot 
recover therefor (Carey Lithograph 
Co. v. Magazine, etc., Co., 127 N.Y.S. 
300, 70 Misc. 541; Pick v. Bartelstone, 
67 N.Y.S. 908, 338 Mise. 762), (2) and, 
although the sketches are returned in 
such a condition as to be practically 
valueless, damages cannot be recoy- 
ered therefor in an action for serv- 
ices rendered and material furnished 
(Pick v. Bartelstone, supra). 


[ec] Services preliminary to con- 
tract which is not awarded to the 
person performing them and which 
were not to be paid for in the contem- 
plation of either party, if the contract 
had been awarded him, afford no 
ground for a recovery. Li Greci v. 
Hanover Realty, ete., Co., 115 N.Y.S. 
1086. 


Drawing of plans by architect see 
Architects § 10. 


9. Robinson y. Lincoln Trust Co. 
of New Jersey, 112 A. 733, 95 N.J.u 
Law 4465. 


[a] Creditor employing plaintiff. 
—Banks which were creditors of a 
bankrupt, and which appointed their 
officers or counsel to act as a com- 
mittee to conserve the bankrupt’s 
assets, were not liable to the mem- 
bers of the committee for compensa- 
tion for their services, in the absence 
of an express or implied contract to 
pay compensation, “or a custom or 
usage entitling the committee to com- 
pensation. - Robinson v. Lincoln 
Trust Co. of New Jersey, 112 A. 733, 
95 N.J.Law 445. 


[b] Other creditors.—Where a 
bank which was a creditor of a bank- 
rupt appointed its counsel, and other 
banks appointed their executive offi- 
cers, to constitute a committee to co- 
operate in conserving the assets, the 
other banks could accept the services 
of such counsel as a member of the 
committee without incurring any 
liability to pay therefor when they 
knew, or were justified in believing, 
that they were rendered because of 
his employment by the bank appoint- 
ing him, and but for such knowledge 
would not have accepted such serv- 
ices. Robinson y. Lincoln Trust Co. 
oe ae Jersey, 112 A. 733, 95 N.J.Law 


10. See supra §§ 9-15. 


11. Robinson y. Munn, 143 N.E. 
785, 288 N.Y. 40; Ross vy. Hardin, 79 
N.Y. 84 [aff 44 N.Y.Super. 579]; Rose 
v. Leask, 109 N.Y.S. 484, 124 App.Div. 
799; Cooper v. Brooklyn Trust Co., 
96 N.Y.S. 56, 109 App.Div. 211. 


[a] Housekeeper denied addition. 
al compensation for services in tak- 
ing care of person of employer where 
paid for services in taking care of his 
home, there being no evidence to show- 
an express contract for such addition- 
al compensation and no implication of 
a contract being ywarranted in view 
of the relation of*the parties. Robin- 
ke v. Munn, 143 N.E. 784, 238 N.Y. 


Additional compensation and charg. 
es of servant or employee generally 
see Master and Servant §§ 213-217. 


Right of corporate officer to com- 
pensation see Corporations § 1906 et 
seq. 


12. Fitzgerald & Mallory Constr. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~ 


§§ 19-22] 


Where services are performed by one having a busi- 
ness relation with the person sought to be charged, 
and there is an agreement to pay, silent as to amount, 
this raises an implied agreement to pay what the 
services are reasonably worth. 


A chattel mortgagor lawfully retaining possession 
of live stock after foreclosure may not recover for 
taking care thereof where the circumstances do not 
show any expectation of remuneration.!* 


A tenant is ordinarily not entitled to recover from 
his landlord for services voluntarily rendered,?® al- 
though where a tenant performs work at the request 
of his landlord,?® or with the latter’s knowledge and 
consent,t* he may be entitled to compensation there- 
for. 


[§ 20] C. Official Relations. Ordinarily no con- 
tract for compensation will be implied in favor of a 
public official as against a private person for per- 
forming official duties which involve services benefi- 
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cial to such person.1& 


[§ 21] D. Social Relations. Where, as in the case 
of neighbors, the social relations of the parties and 
the character of the service rendered raise a pre- 
sumption of gratuity, the law will not imply a con- 
tract for compensation.?® 


[§ 22] E. Family and Blood Relationship in Gen- 
eral—l. What Constitutes a Family Relation.2° It 
is the “family” character of the relationship be- 
tween performer and recipient that controls the right 
of ‘recovery for services or maintenance and the ap- 
plicable presumptions with respect to compensation 
or none,?! and the term “family,” within the rules’ 
governing the right of recovery in such eases, has 
been defined as a collective body of persons who 
form one household, under one head and one domes- 
tic government, and who have reciprocal natural or 
moral duties to support and eare for each other.?? 
A family relation may exist between persons living 
together whether they are?® or are not?* related by 


sselstyn, 


Co. v. Fitzgerald, 11 S.Ct. 86, 137 U.S. 
98, 34 L.Ed. 608; Pew vy. Gloucester 
First Nat. Bank, 130 Mass. 391; Wag- 
ner v. Edison Electric Illuminating 
Co., 75 S.W. 966, 177 Mo. 44; Taussig 
v. St. Louis & K. R. Co., 65 S.W. 969, 
166 Mo. 28, 89 Am.S.R. 674. 


13. Keister v. Mitchellville Tele- 
phone Co., (lowa) 180 N.W. 754. 


[a] Yeam and conveyance of su- 
perintendent.—Where the _ superin- 
tendent of a telephone company in- 
formed the company that he would 
expect pay for the use of a team and 
conveyance during his employment, 
and the company said it would pay, 
the facts created an implied agree- 
ment that the compe. ny would pay the 
superintendent what such _ services 
were reasonably worth. Keister v. 
Mitchellville Telephone Co., (Iowa) 
180 N.W. 754. 


14. Hammond y. Consolidated Ren- 
dering Co., 1385 A. 197, 125 Me. 491. 


15. Harry v. Harry, 26 N.B. 562, 
127 Ind. 91; Johnson v. Pritchard, 
171 N.E. 667, 91 Ind.App. 499; Pulver 
v. Esselstyn, 50 N.Y.S. 756, 22 Misc. 
429. 


{a] Tlustrations.—(1) A tenant, 
who leases a farm on shares under 
an oral contract, to recover for serv- 
ices performed for the landlord, 
which are usually performed gratui- 
tously, must show an express agree- 
ment to pay for them, or circum- 


stances from which such an agree- 


ment may be inferred. Pulver v. Es- 
50 N.Y.S. 756, 22 Misc. 429. 
(2) A tenant of a farm cannot charge 
the landlord for work and labor per- 
formed, in the absence of an express 
contract to compensate him therefor. 
Johnson v. Pritchard, 171 N.E. 667, 91 
Ind.App. 499. 


Compensation for improvements: 
Landlord’s right to compensation see 
Landlord and Tenant § 860. 


‘Tenant’s right to compensation see 


Landlord and Tenant §§ 834-853. 


16. Le Blane vy. Guy, 128 So. 715, 
14 La.App. 162. 


17. Le Blanc v. Guy, 128 So. 715, 14 
La.App. 162. 


Bryan v. Akers, 7 S.W;(2d) 


18. 
$325,177 Ark, 681, 58 A.L.R. 1124. 


[a] For example, in the absence 
of a contract made by the parties, a 
, 


deputy sheriff was not entitled to 
compensation on the theory of con- 
tract implied in law for his services 
in recovering a stolen automobile. 
Bryan v. Akers, 7 S.W.(2d) 325, .177 
Ark. 681, 58 A.L.R. 1124. 


Compensation of: 


Officials of governmental organiza- 
tions generally: 


Counties §§ 161-176. 
Municipal Corporations §§ 1138-— 
1185. 


Schools and School Districts §§ 
oe 151, 200, 201, 253, 254, 363— 


States §§ 249-267, 271, 272. 
United States §§ 17, 48-50. 
Particular officials: * 
Ambassadors and Consuls §§ 17-20, 
47-49. 


Attorney-General §§ 9-11. 
Ae and Navy §§ 74-107, 108-121, 


Sheriffs and Constables §§ 1132- 
1230. 


Was States Commissioners §§ 14— 


’ 


United States Marshals §§ 5-25. 


19. Spadoni v. Giacomazzi, 149 P. 
51, 52, 27 Cal.App-. 149; Dallman vy. 
Frank, 82 P. 564, 566, 1 "Cal. App. 541; 
Davis v: Wilson’s Ex'r, 14 Ky.L. 301; 
In re Graulich’s Estate, 14 Pittsb. 
Leg.J.N.S. (Pa.) 341, 31 Pittsb.Leg.J. 
341; In re Goldrick’s Will, 224 N.W. 
741, 198 Wis. 500. 


“The presumption... . [that 
services are to be compensated] ceas- 
es to exist when it is shown that they 
were merely such Offices as one friend 
would perform for another in time of 
sickness or distress.” Dallman_ vy. 
Frank, supra [quot Spadoni y. Gia- 
comazzi, supra]. 


[a] Tllustrations.—(1) One neigh- 
bor cannot recover for services ren- 
dered another where the _ circum- 
stances, instead of being such as. to 
imply a promise to pay for the sery- 
ices, wholly negative that presump- 
tion. Davis v. Wilson’s Ex’x, 14 Ky. 
L. 301. (2) Where a neighbor renders 
services to another greater than are 
ordinarily rendered, but makes no de- 
mand for compensation until three 
years after they terminated, the pre- 


sumption is that they were gratui- 
tous. In re Graulich’s Estate, 14 
Pittsb.Leg.J.N.S. (Pa.) 341, 31 Pittsb. 
Leg.J. 341. (3) Where plaintiff, an 
experienced business man, occasional- 
ly did clerical work or manual chores 
for his neighbor, an aged widow, and 
kept no account of services rendered 
and accepted with reluctance such 
cash compensation as was paid him, 
and where plaintiff's expectation that 
he might be remembered in. the 
widow’s will proved unjustified, the 
facts did not justify an inference that 
he performed his services with the 
expectation of any compensation ad- 
ditional to that which he received, 
and he could not recover such claimed 
additional compensation in quantum 
meruit. In re Goldrick’s Will, 224 N. 
W. 741, 198 Wis. 500. 


20. Apprentice as not sustaining 
family relationship toward master 
see supra § 18 text and note 4, 


“Family” 25 C.J. p 664. 
21. See infra §§ 23-26. 


22. Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72; Jones v. Jones, 125 
A. 722, 146 Md. 19, 36 A.L.R. 672. 


[a] Other definitions.—(1) “A 
family has been defined as follows: 
‘A collective body of persons, not 
necessarily related, but living under 
one roof, and under one head or man- 
agement.’ "Snyder v. Nixon, 176 N. 
W., 808, 809, 188 Iowa %79.' (2) “A 
family, in law, is defined to be a col- 
lective body of persons who live in 
one home, under one head or manage- 
ment.” Wood v. Lewis’ Estate, 167 
S.W. 666, 669, 188 Mo.App. 553 [quot 
Roller v. Montgomery’s Estate, (Mo. 
App.) 45 S.W.(2d) 945, 947]. To same 
effect Birch v. Birch, 86 S.W. 1106, 
112 Mo.App. 157. 


23. Wood v. Lewis’ Estate, 167 S. 
W. 666, 183 Mo.App. 553. 


[a] Cousins held to sustain family 
relation under the facts. Wood v. 
Lewis’ Estate, 167 S,W. 666, 183 Mo. 
ADD, 400 3. . 


24.’ Purviance v. Schultz, 44 N.E. 
766, 16 Ind.App. 94; Merrick v. Ditz- 
1lér, 110 N-H: ° 493, 91 ‘Ohio St.='256; 


Rosky v. Schmitz, 188 P. 4938, 110 
Wash. 547, 10 A.L.R. 183. 
[a] Tilustration.—Although the 


parties were.-unrelated, plaintiff was 
a de facto member of defendant’s 
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blood or marriage. 


house,”* and in the last analysis 


whether or not a family relationship existed is a 
mixed question of law and fact determinable only by 
reference to all the circumstances involved.?° 


[§ 23] 2. Presumptions. 


family where plaintiff was taken into 
defendant’s home as a small child, 
and continued to reside there enjoy- 
ing and sharing the comforts of such 
home and assisting in the household 
duties. Merrick v. Ditzler, 110 N.4. 
493, 91 Ohio St. 256. 


[b] Infant is competent to make 
a contract assuming a family rela- 
tion or status with persons not re- 
lated to him by blood so as to pre- 
clude his recovery for services ren- 
dered. Purviance v. Schultz, 44 N.E. 
766, 16 Ind.App. 94. 


25. Jones v. Jones, 125 A. 722, 146 
Md. 19; Thomas v. Fitzgerald’s Es- 
tate, (Mo.App.) 297 S.W. 425; Mc- 


Connell v. McConnell, 74 A. 875, 75 N. 


H. 385; Salisbury v. Frank, 7 Ohio 
App. 454. 
{a] Living in same house as plain- 


tiff, eating at the same table, and tak- 
ing his furniture to plaintiff's home, 
did not make defendant, who was re- 
lated to plaintiff by affinity, a member 
of plaintiff's family so as. to raise a 
presumption of gratuity, and the 
proof was such as to raise an im- 
plied promise to pay. Jones v. Jones, 
125 A. 722, 146 Md. 19. 


26. Henry v. Knight, 122 N.E. 675, 
74 Ind.App. 562; In re Gibb’s Estate, 
110 A. 236, 266 Pa. 485. 


[a] Although nephew was treated 
as member of aunt’s family and lived 
in her house, receiving support from 
her, he was not in legal contempla- 
tion a member of her family so as to 
bar the aunt from recovering for his 
support where it appeared that the 
nephew was a mature man with finan- 
cial resources of his own and had 
contributed nothing toward the up- 
keep of his aunt’s home, and in such 
ease the relation of the parties did 
not rebut the ordinary presumption 
of a promise to pay. In re Gibb’s Es- 
tate, 110 A. 236, 266 Pa. 485. 


[b] Where services of niece to 
aunt were not reciprocated by latter 
owing to the fact that the aunt was 
aged and an imbecile, incapable of 
rendering reciprocal services, there 
was no such family relationship be- 
tween the two as raised a presump- 
tion of gratuity, and the niece caring 
for her imbecile aunt was entitled to 
recover compensation under an im- 
plied contract as against another 
relative who was under a prior obli- 
gation to support the aunt. Henry v. 
Knight, 122 N.l. 675, 74 Ind.App. 562. 


27. Provident Trust Co. of Phila- 
delphia v. Massey, 125 A. 821, 146 Md. 
34; Alfred v. Snyder, 111 S.E. 832, 90 
W.Va. 693. 


But a family relation will not 
necessarily be established by proof that perform- 
er and recipient of services or support lived in the 
same household,?® and were blood relatives,*® nor by 
proof that performer and recipient were blood rela- 
tives where they did not live together,?7 nor can the 
family relation be inferred from the fact that the 
parties dwelt in separate apartments in the same 


The presumption aris- 
ing from rendition of valuable services or the fur- 
nishing of materials at the request or with the as- 
sent of the recipient that such services or materials 
are to be paid for?® ordinarily does not apply where 
performer and recipient sustain a family relation,** 
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the question of 


[a] Nephew working on nearby 
farm of uncle’s, but living in his own 
and separate home, did not come un- 
der the presumption of gratuity ap- 
plicable to ree Te rendered by one 
member of a ily to another. Al- 
ane Vv: snyasin a ati S.E. 832, 90 W.Va. 


28. Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 


[a] Apartment house.—Persons 
dwelling in separate apartments in 
the same apartment house, and relat- 
ed by marriage, do not sustain a fam- 
ily relation toward each other within 
the rules governing compensation for 
services, and where one of such per- 
sons performs arduous duties not 
constituting ordinary household tasks 
recovery may be had on the basis of 
a quantum meruit. Hartley v. Bohr- 
er, 11 P.(2d) 616, 52 Idaho-72. 


29. See cases infra this note. 


{a] Family: relation shown.— 
Roller v. Montgomery’s Estate, (Mo. 
App.) 45 S.W.(2d) 945; Weaver v. 
Wilson, (Mo.App.) 206 S.W. 916; 
Kingston v. Roberts, 157 S.W. 1042, 
175 Mo.App. 69; Brand v. Ray, 137 
S.W. 623, 156 Mo.App. 622; Anderson 
v. Houpt, 184 N.E. 29, 43 Ohio App. 
ee Gray v. Witherup, 11 Ohio App. 


[b] Family relation not shown.— 
Snyder v. Guthrie, 187 N.W. 953, 193 
Iowa 624, 24 A.L.R. 950; Ensey v. 
Hines, 2 P. 861, 30 Kan. 704; Shern 
v. Sims, (Mo.App.) 258 S.W. 1029; 
Franklin v. Northup, 215 P. 494, 107 
One Sse wend ry x ve Lurners 187) Pe 
372, 109 Wash. 672. 


[c] Existence of family relation a 
jury question under the facts. In- 
gram v. Basye, 135 P. 883, 67 Or. 257. 


30. See supra §§ 9-15. 


31. Ill.—Plummer vy. Worthington, 
152) INE. 133, *S2le Tie 2450; 


Mo.—Smith v. Davis’ Estate, 
S.W. 670, 206 Mo.App. 446; Kingston 
v. Roberts, 157 S.W. 1042, 175 .Mo. 
App. 69; Hartley v. Estate of Hart- 
ley, (App.) 155 S.W. 1099; Brand vy. 
Ray, 137 S.W. 6238, 156 Mo.App. 622. 


Nev.—Ratliff v. Sadlier, 299 P. 674, 
53 Nev. 292. 


N.Y.—Williams v. Hutchinson, 3 N., 
We rol2s) bo) ADO. 30h 


Or.—In re McLain’s Estate, 270 P. 
534, 535, 126 Or. 456. 


_ “Generally, where there are deal- 
ings between those of the same fam- 
ily or those closely related by blood 
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or, at any rate, is less strong in such a case,?? and 
the existence of the family relationship rebuts the 
presumption which the law would otherwise raise 
of an agreement to pay.*? There is authority holding 
that in the ease of rendition of valuable services by 
a relative or member of the household there is no 
presumption either of compensation or gratuity,** 
and that, to recover, a contract must be proved in ac- 
cordance with the ordinary rules governing burden of 
proof,*® and it has been held that the fact that one 
suing for services rendered the same as\a member 
of the household of the person sought to be charged 
does not entirely destroy the general presumption 
that payment is expected for valuable services ren- 
dered at the request or with the assent of another.*® 
But the general rule is that exfstence of a family 
relation between performer and recipient raises a 
presumption of gratuity,?7 and it has been said that 


or marriage and living together in the 
same household, a promise to pay will 
not be implied unless it is shown 
either by the circumstances surround- 
ing the transaction, or the nature of 
the services performed, or in some 
other manner, that there was an ex- 
pectation that the services, when ren- 
dered, were to be paid for.” In re 
McLain’s Estate, supra. 


[a] For example, even though the 
grantors made their home with the 
grantees, no presumption could be 
indulged of debt for board to offset 
a debt of the grantees under deed, 
where a family relationship existed. 


Plummer . Worthington, 152 N.E. 
133, 321 Ill. 450. 
32. Moore v. Moore, 3 Abb.Dec. 


(N.Y.) 303; In re Grogan’s Estate, 
145 N.Y.S. 285, 288, 82 Misc. 555, 11 
Mills Surr. 279. 


“The claimant is not entirely de- 
prived of the benefit of the general 
presumption arising from the rendi- 
tion of services by one party and ac- 
cepted by another, but when such 
services are rendered by one member 
of a family to another, the presump- 
tion is less strong—that is, it re- 
quires less proof to overcome—but 
the burden of making such proof 
rests upon the,one alleging that the 
services were gratuitously rendered.’” 
In re Grogan’s Hstate, supra. 


33. In re Gibbs’ Estate, 110 A. 236, 
266 Pa. 485 (where, however, family 
relationship was not established). 


34 Bryant v. Fogg, 134 A. 510, 125 
Me. 420. 


35. Bryant v. Fogg, supra. 


36. Mayborne v. Citizens’ Trust & 
Savings Bank, 188 P. 1034,° 46 Cal. 
App. 178. 


General presumption of compensa- 
tion see supra §§ 9-15. 


37. Cal.—Gopcevie v. Gopcevic, 
178 P. 734, 39 Cal.App. 306. 

Del.—Jones v. Tucker, 84 A. 1012, 
26 Del. 422. 

Hawaii.—Holstein vy. Benedict, 22 
Hawaii 441. 


Idaho.—Hartley v. Bohrer, 
(2d) 616, 52 Idaho 72. 


Ill.—People v. Porter, 123 N.E. 59, 
287 Ill. 401, 7 A.L.R. 1041; Legate v. 
Legate, 94 N.E. 498, 249 Ill. 359; 
Finch v. Green, 80 N.E. 318, 225 Ill. 
304; Miller v. Miller, 16 Ill. 296; Lay- 
moe v. Francis’ Estate, 213 Til. App. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 23] 


such presumption rests upon common experience*® 
and finds its foundation in the reciprocal character 
The presumption 
arises only when the relationship is shown,*® and 
blood kinship without family relationship has been 
held insufficient to raise the presumption.*! The pre- 


of family duties and services.*® 


sumption of gratuity arising from 


ship is not eonelusive,*? except, perhaps, in the case 
of an infant child in the home of its parent,**® and 
has been ealled one of fact and not of law;** it may 
be rebutted by proof of an express contract for com- 
pensation,*® or by proof of a contract implied in 


Ind.—Humphrey v. Johnson, 127 N. 
E. $19, 73 Ind.App. 551, 


Iowa.—In re Docius’ Estate, 247 N. 
W. 796, 215 Iowa 1198; Snyder v. Nix- 
on, 176 W. 188 Iowa 779; 
Farmer y. ‘Underwood, 146 N.W. 18, 
164 Iowa 587. 


Ky.—Gover’s Adm’r v. Waddle, 54 
S.W.(2d) 19, 245 Ky. 652 (recognizing 
rule but holding it inapplicable under 
the facts in the case of a mentally 
incompetent person). 


Mada.—Provident Trust Co. of Phil- 
adelphia v. Massey, 125 A. 821, 146 
Md. 34; Jones v. Jones, 125 A. 722, 
246 Ma. 9, 36 A.L.R. 672;, Bixler. v. 
Sellman, 27 A. 137, 77 Md. 494. 


Mo.—Miller vy. Richardson, (App.) 
56 S.W.(2d) 614; Baker v. Lyell, 242 
S.W. 703, 210 Mo.App. 230; Weaver 
v. Wilson, (App.) 206 S.W. 916; Wood 
v. Lewis’ Estate, 167 S.W. 666, 183 
Mo.App. 553; Kingston v. Roberts, 
157 S.W. 1042, 175 Mo.App. 69; Hart- 
ley v. Estate of Hartley, (App.) 155 
S.W. 1099. 


Nev.—Ratliff v. Sadlier, 299 P. 674, 
676, 53 Nev. 292. 


Or.—In re McLain’s Estate, 270 P. 
534, 535, 126 Or. 456. 


Wash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672; Anderson v. Os- 
born, 114 P. 160, 62 Wash. 400. 


W.Va.—Ogdin v. First Nat. Bank, 
138 S.E. 376, 103 W.Va. 665; Keys v. 
Keys, 116 S.B. 681, 93 W.Va. 33. 


“Stated generally, where services 
are rendered by members of a family, 
living in one household, to each other, 
the law will presume that they were 
gratuitous favors merely, prompted 
by friendship, kindness, and the rela- 
tionship between them.” Hartley v. 
Byres: 11 P.(2d) 616, 617, 52 Idaho 


[a] “The presumption, prima fa- 
cie, is that such services are rendered 
gratuitously, casting upon the party 
claiming compensation therefor the 
burden of rebutting such presump- 
tion.’’ Baker v. Lyell, 242 S.W. 703, 
707, 210 Mo.App. 230. 


38. Snyder v. Nixon, 176 N.W. 808, 
809, 188 Iowa 779. 


39. See infra § 25. 


40. Snyder v. Nixon, 176 N.W. 808, 
809, 188 Iowa 779; Thomas v. Fitz- 
eoriae Estate, (Mo.App.) 297 S.W. 


{a] For example, that two per- 
sons live together performing sery- 
ices for each other does not create a 
presumption that services are gratui- 
tous, where no family relationship 
exists. Thomas v. Fitzgerald’s Es- 
tate, (Mo.App.) 297 S.W. 425. 


41. Simonson vy. Simonson, 6 N.Y. 
S. 130, 2 Silv.Sup. 560; Alfred v. 
Snyder, 111 S.E. 832, 90 W.Va. 693. 


42. Del.—Jones v. Tucker, 84 I 
1012, 26 Del. 422.7 


“ 
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family relation- 


Idaho.—Hartley v. Bohrer, 11 P. 
(2d) 616, 52 Idaho 72. 

Ill.—Miller v. Miller, 16 Ill. 296; 
Laymon v. Francis’ Estate, 213 Ill. 
App. 82. 

Ind.—Hensley vy. Hilton, 131 N.E. 


38, 191 Ind. 309. 


Iowa.—Snyder v. Nixon, 176 N.W. 
808, 810, 188 Iowa 779; In re Pau- 
ly’s Estate, 156 N.W. 355, 174 Iowa 
122; Wise v. Outtrim, 117 N.W. 264, 
139 Iowa 192, 130 Am.S.R. 301. 


Mo.—Miller v. Richardson, (App.) 
56 S.W.(2d) 614; Kingston v. Rob- 
erts, 167 S.W. 1042, 175 Mo.App. 69. 


N.C.—Lowrie v. Oxendine, 69 S.E. 
LSA 1b ON Oncol 


“The presumption arising from the 
relation of the parties that services 
were performed by one of them for 
the other gratuitously is not con- 
clusive, but may be rebutted by evi- 
dence which tends to show that at 
the time the labor was performed or 
the services rendered the parties con- 
templated and intended that compen- 
sation should be made for the same, 
and sufficient, therefore, to show an 
implied agreement to that effect. An 
express agreement may, of course, 
be shown.’’ Lowrie vy. Oxendine, su- 
pra. 


[a] For example, proof that one 
claiming payment for services ren- 
dered an infant’ was a near relative, 
although not a parent, and a member 
of the household in which the infant 
resided does not raise a conclusive 
presumption that the services were 
performed without expectation of 
compensation, but leaves the ques- 
tion to be decided upon all the facts. 
In re Pauly’s Estate, 156 N.W. 355, 
174 Iowa 122. ~ 


[b] Degree of proof necessary to 
rebut presumption that services ren- 
dered by one member of a family to 
another were gratuities (1) is only 
a preponderance of the evidence 
(Hartley v. Bohrer, 11 P.(2d) 616, 52 
Idaho 72), (2) although a mere scin- 
tilla of evidence is not sufficient 
(Holstein v. Benedict, 22 Hawaii 441). 


43. See In re Pauly’s Estate, 156 
N.W. 355, 174 Iowa 122 (dictum to 
such effect). e 


44. In re Pauly’s Estate, supra. 
Compare Scully v. Scully, 28 Iowa 
548, 551 [quot Farmer v. Underwood, 
146 N.W. 18, 20, 164 Iowa 587, to the 
effect that from the family relation- 
ship “a presumption of law arises 
that such services were gratuitous”). 


45. Humphrey y. Johnson, 127 N. 
EK. 819, 73 Ind.-App. 551; Miller v. 
Richardson, (Mo.App.) 56 S.W.(2d) 
614; Roller v. Montgomery’s Estate, 
(Mo.App.) 45 S.W.(2d) 945; Lowrie 
v. Oxendine, 69 S.E. 131, 153 N.C. 267. 


[a] Express parol agreement may 
be shown to rebut the presumption, 
arising from dwelling together in a 


[71 C.J.] 57 


fact,*® as of facts satisfactorily showing an intention 
on the part of both parties that there should be com- 
pensation,” or by proof that charges were regularly 
made,*® and by circumstantial as well as by direct 
evidence,*® although clear and satisfactory evi- 
dence®® from disinterested sources®! has been held 
necessary to overcome the presumption. 
family relationship that creates the presumption of 
gratuity,°? and blood relationship is not essential 
to creation of the presumption,®* as such presump- 
tion ordinarily applies as respects members of the 
same household living together as a family, whether 


It is the 


family relation, that services ren- 
dered by one member of the family 
group to another were gratuitous, re- 
covery being allowable not on the 
parol agreement unenforceable under 
the statute of frauds, but on a quan- 
tum meruit allowed on rebuttal of 
the presumption of gratuity by proof 
of the oral contract. Humphrey v. 


TORESen 127 N.E. 819, 73 Ind.App 
ble 
46. Miller v, Richardson, (Mo. 


App.) 56 S.W.(2d) 614; Lowrie v. Ox- 
endine, 69 S.E. 131, 153 N.C. 267. 


47. In re Lansing’s Estate, 151 N. 
W. 277, 128 Minn. 496; Roller v. 
Montgomery’s Estate, (Mo.App.) 45 
S.W.(2d) 945. 


48. Buchanan v. Higginbotham, 97 
S.E. 340, 123 Va. 662. : 


[a] For example, the presump- 
tion that services by one member of 
a family for or to another member of 
a family are gifts is overcome, where 
charges are regularly made and ac- 
counts rendered. Buchanan y. Hig- 
ginbotham, 97 S.E. 340, 123 Va. 662. 


49. Snyder vy. Nixon, 176 N.W. 808, 
188 Iowa 779; Kingston v. Roberts, 
157 S.W. 1042, 175 Mo.App. 69. 


50. Md.—Provident Trust Co. of 
Philadelphia vy. Massey, 125 A. 821, 
146 Md. 34. 


Mo.—Kingston y. Roberts, 157 S. 
ee ae 175 Mo.App. 69 (recognizing 
rule). 


Or.—In_ re McLain’s Hstate, 270 P. 
534, 126 Or. 456. 


Wash.—Anderson y. Osborn, 114 P. 
160, 62 Wash. 400. 


Wis.—Hall v. Finch, Adm’r, 29 Wis. 
278, 9 Am.R. 559. 


a] ‘cose declarations of the 
person benefited, made to neighbors 
or friends, expressing appreciation, 
gratitude, etc., are insufficient to ov- 
ercome the presumption.” Kingston 
v. Roberts, 157 S.W. 1042, 1044, 175 
Mo.App. 69 (where, however, the 
facts were held sufficient to take the 
case to the jury). 


51. Provident Trust Co. of Phil- 
Ce on en v. Massey, 125 A. 821, 146 


52. Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 


What constitutes family relation 
see supra § 22. 


53. Oliver v. Gardner, 
418, 420, 192 Ky. 89. 


“They will also be presumed to be 
so [gratuitously] rendered where 
there exists no blood relationship, 
upon the idea that the parties sus- 
tained to each other family or domes- 
tic relations analogous to that exist- 
ing between partners in a partner- 
ship.” Oliver vy. Gardner, supra. 


“Strangers” in family relation sce 
infra § 26. 


232 S.W. 


t 
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the parties are related by blood,®* marriage,*® or 
adoption.**® The degree of relationship may 
strengthen or diminish the presumption of gratuity 
according to its proximity or remoteness.°* Where, 
however, the parties do not live together in a family 
relationship, the presumption of gratuity either ceas- 
es to exist or is greatly weakened, in accordance with 
the proximity of the relationship and the nature of 
the services performed,°® and where the parties do 
not live together in a family relation only a close 
blood kinship can raise a presumption of gratuity,°® 
any relation more remote being insufficient to raise 
such presumption.®° 


Where one incapable of self-support is taken into 
a family and furnished with maintenance there is a 
presumption that services rendered by such a per- 
son are fully paid for by the maintenance furnish- 
ed,*1 although if such person in fact performs serv- 
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-iees in excess of any reasonable estimate of the cost 


of maintenance a presumption of compensation then 
arises.°? 


Relationship by blood or marriage is of itself a fac- 
tor bearing upon the question of whether a family 
relation existed,®* and has a tendency to rebut any 
presumption of compensation which might otherwise 
arise.°* But in the absence of a family status no 
presumption of gratuity precluding implication of a 
contract for compensation will be raised by the sin- 
gle fact of relationship by blood*®® or by affinity,°® 
except, it has been said, in the single case of the nat- 
ural relation of parent and child.$* 


[§ 24] 3. Right of Recoverysin General.®* Al- 
though the inference that services were gratuitously 
performed does not necessarily and in all cases fol- 
low from the fact of family relationship,®® the gen- 
eral rule is that in the case of near relatives or mem- 


54 Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72; Oliver v. Gardner. 
232 S.W. 418, 192 Ky. 89. 


[a] Especially applicable to blood 
relatives.—‘“‘In such cases the law 
presumes the services claimed for 
were gratuitously rendered, and es- 
pecially so where near blood relation- 
ship exists.” Oliver v. Gardner, 232 
S.W. 418, 420, 192 Ky. 89. 


55. Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 


56. Hartley v. Bohrer, supra. 
: 57. Cal—Crane vy. Derrick, 109 P. 
31, 157 Cal. 667; Mayborne v. Citi- 


zens’ Trust & Savings Bank, 188 P. 
1034, 46 Cal.App. 178. 


Idaho.—Hartley v. Bohrer, 
(2d) 616, 52 Idaho 72. 


Iowa.—Foltis vy. Wistein, 195 N.W. 
1008. 
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Been. hernton v. Grange, 66 Barb. 


Pa.—In re Gibbs’ Estate, 110 A. 236, 
266 Pa. 485. 


[a] The closer the relationship 
the less expectation of payment for 
services rendered, and greater strict- 
ness of proof to overcome the pre- 
sumption of gratuity is required. In 
re Gibbs’ Estate, 110 A. 236, 266 Pa. 
485. 


[b] Distant blood relatives do not 
come within the rule that where serv- 
ices are rendered by a member of 
the family the presumption arises 
that they are gratuitous. Foltis v. 
Wistein, (Iowa) 195 N.W. 1008 
(board, lodging, and services). 


[c] When a relative, more distant 
than a child, goes to live with a per- 
son at his request, the presumption 
that such relative lives with the per- 
son as a member of the family, and 
not as a servant, is less strong than 
in the case of a child; and slight cir- 
cumstances will be sufficient to over- 
come it. Thornton v. Grange, 66 
Barb. (N. Y.) 507. 


58. Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 
59. Hartley v. Bohrer, supra. 


60. Hartley v. Bohrer, supra; Pe- 
terson v. Johnson, 212 N.W. 138, 205 
Iowa 16. 

[a] In case of distant blood rela- 
tives, who were also intimate friends 
of long standing but who did not live 
together as members of one family, 


the presumption of gratuity did not 
arise and it was error to put the bur- 
den of proof upon. plaintiff to prove 
a contract’in “order to recover for 
services rendered his friend and dis- 
tant. kinsman. Peterson vy. Johnson, 
212 N.W. 138, 205 Iowa 16. 


61. Plath v. Brunken, 
567, 102 Neb. 467. 


“When an incompetent person, un- 
able to support herself, is taken into 
a family and cared for and furnished 


167 N.W. 


‘with board and clothes and the neces- 


saries of life, the presumption is that 
any services rendered by such incom- 
petent are fully paid for by the sup- 
port furnished.” Plath y. Brunken, 
supra. 


Paupers see supra § 18. 
62. Plath y. Brunken, supra. 


“Tf such person is competent to do 
all kinds of labor and able to earn 
much more than her care and support, 
and does in fact earn very much more 
than any reasonable estimate of the 
cost of her board, clothes, and care, 
the presumption is that the party so 
taking her into the family will pay 
the reasonable value of her services 
over and above her support and care.” 
Plath v. Brunken, supra. 


63. Fitzpatrick v. Dooley, 86 S.W. 
719, 112 Mo.App. 165, -171; Curry v. 
Curry, (cA 6VS dt 4 Passer: 


“Ties growing out of either con- 
sanguinity or marriage are factors 
bearing, with more or less weight ac- 
cording to their degree, on the in- 
quiry of whether or not a family re- 
lation existed.” Fitzpatrick v. Dool- 
ey, supra. 


64. Moyer’s Appeal, 3 A. 811, 112 
Pa. 290; Horton’s Appeal, 94 Pa. 62; 
Smith v. Milligan, 43 Pa. 107. 


65. elowa.—Snyder v. Guthrie, 187 
N.W. 953, 193 Iowa 624, 24 A.L.R. 950. 


Md.—Provident Trust Co. of Phil- 
ao etere v. Massey, 125 A. 821, 146 
Md. 34. 


Mo.—Moore v. Renick, 68 S.W. 936, 
95 Mo.App. 202. 


N.Y.—Elesser v. Mead, 197 N.Y.S. 
145; Matter of Wells, 4 N.Y.St. 878. 
See Simonson y. Simonson, 6 N.Y.S. 
130, 2 Silv.Sup. 559 (rule applied but 
character of relation not stated). 


Ohio.—Dunn’s Estate v. Dunn, 10 
Ohio Dec. (Reprint) 765, 23 Cine.L. 
Bul. 328 [rev Ohio Prob.Rep. 297]. 


Pa.—Kerr v. Wilson, 131 A. 468, 284 
Pa. 541; In re Gibbs’ Estate, 110 A. 
236, 266 Pa. 485; Moyer’s Appeal, 3 
A. 811, 112 Pa. 290; Neal’s Ex’rs v. 
Gilmore, 79 Pa. 421; In re Michael’s 
Estate, 5 Pa.Co. 321. 


Wis.—Williams v. Williams, 89 N. 
We 8355, 12 Wise 79. 


Can.—Murdoch v. Wert, 24 Can.8.C. 
805; Smith v. McGugan, 21 Can.S.C. 
263, 21 Ont.A. 542. 


66. Idaho.—Hartley v. Bohrer, 11 
P.(2d) 616, 52 Idaho 72. 


fan ae es v. Hicks, 53 Mo.App. ° 


N.H.—McConnelk vy. McConnell, 74 
A. 875, 75 N.H. 385. 


N.Y.—Koebel v. Beetson, 98 N.Y.S. 
408, 112 App.Div. 639. Compare Hew- 
ett v. Bronson, 5 Daly 1 (holding that, 
where a relative of plaintiff's wife 
died suddenly in the street, and plain- 
tiff made a search for the remains, 
and took them from the custody of 
the public authorities, and held the 
funeral ceremonies at his own house, 
he was not entitled to recover from 
the executor for services rendered in 
making the search, and in writing ad-. 
vertisements for the funeral, and in 
procuring a clergyman to officiate, but 
such services must be deemed to have 
been rendered gratuitously). 


Pa.—Brown v. McCurdy, 122 A. 169, 
278 Pa. 19; Smith v. Milligan, 48 Pa. 
107; Shumberger v. Hoy, 7 Pa.Super. 
206; McCarty’s Estate, 9 Phila. 318. 


S.C.—Kaminer y. Kaigler, 102 S.E. 
20, 113°S.C. 222. 


Tex.—Wright’s Adm’r vy, Donnell, 
34 Tex. 291. 


Wis.—Winter v. Greiling, 90 N.W. 
425, 114 Wis. 378. 


67. In re Gibbs’ Estate, 110 A. 236, 
266 Pa. 485; Curry v. Curry, 7 A. 61, ° 
114 Pa. 367; Horton’s Appeal, 94 Pa. 
62; Smith y. Milligan, 43 Pa. 107; 
Hollowbush’s Hstate, 13 Phila. (Pa.) 
217;° Peters v. Poro’s Estate, 117 A, 
244, 96 Vt. 95, 25 A.L.R. 615. 


Services rendered by: 
Child to parent see infra §§ 27-31. 
Parent to child see infra § 32. 


68. Effect of family relationship 
ov, allowance of claims against dece. 
dent’s estate see Executors and Ad- 
ministrators §§ 881, 882. 


69. Decatur v. Cooper, 157 A. 706, 
85 N.H. 250. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
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bers of the same family living together as one house- 
hold there can be no recovery on an implied promise 
to pay for personal services rendered,‘°® nor for board 
and lodging or other necessaries and comforts fur- 
nished,*! the presumption of gratuity’? ordinarily 
precluding implication of a promise to pay;’® and 
the rule that a promise to pay will be implied from 
rendition of services or supplying of materials at the 
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request of another, or with his assent,’* ordinarily 


70. U.S.—The Morning Star, 1 F. 
(2a) 410. 


Cal.—Newbert v. McCarthy, 214 P. 
442, 190 Cal. 723. 


Hawaii.—Holstein v. Benedict, 22 
Hawaii 441. 


Tll.—Legate vy. Legate, 94 N.E. 498, 
249 111.859; Finch v. Green, 80 N.E. 
318, 225 Ill. 304; Collar vy. Patterson, 
27 N.E. 604, 137 Ill. 4038; Broughton 
v. Smart, 59 Ill. 440; Keyes v. Thorn- 
ton’s Estate, 150 Ill.App. 523; Peyton 
v. McLennan, 129 Ill.App. 654; Mar- 
tin v. Martin, 67 N.E. 1, 202 Ill. 382 
[rev on other grounds 101 IIll.App. 
ened: Dolbeare vy. Coultas, 94 Ill.App. 


Ind.—Stout v. Perry, 70 Ind. 501; 
Miller vy. Miller, 94 N.H. 248, 47 Ind. 
App. 239; Irwin v. Jones, 92 N.E. 787, 
46 Ind.App. 588; Ellis v. Baird, 67 
N.E. 960, 31 Ind.App. 295. 


Iowa.—Farmer v. Underwood, 146 
N.W. 18, 164 Iowa 587; Wise v. Out- 
trim, 117 N.W. 264, 139 Iowa 192, 130 
Am.S.R. 301; Tank v. Rohweder, 67 
N.W. 106, 98 Iowa 154; Cowan v. Mus- 
grave, 35 N.W. 496, 73 Iowa 384; Scul- 
ly v. Scully’s Ex’r, 28 Iowa 548. 


Kan.—Hoth vy. Scholz, 227 P. 526, 
116 Kan. 463. 


Ky.—Dawson v. Smith, 247 S.W. 19, 
197 Ky. 342; Oliver v. Gardner, 232 
S.W. 418, 192 Ky. 89; Armstrong’s 
Adm’r vy. Shannon, 197 S.W. 950, 177 
Ky. 547; Allen v. Allen, 166 S.W. 211, 
158 Ky. 759; Bolling v. Bolling’s 
Adm’r, 142 S.W. 387, 146 Ky. 316, Ann. 
Cas.1913C 306; Conway v. Conway, 
113 S.W. 94, 130 Ky. 218. 


Mich.—Vandecar v. Nowland’s Es- 
tate, 154 N.W. 1387, 188 Mich. 429. 


Mo.—Baker v. Lyell, 242 S.W. 703, 
210 Mo.App. 230; Weaver v. Wilson, 
(App.) 206 S.W. 916; Wood v. Lewis’ 
Bstate, 167 S.W. 666, 183 Mo.App. 553; 
Birch v. Birch, 86 S.W. 1106, 112 Mo. 
App. 157; Koch v. Hebel, 32 Mo.App. 
103. 


Nev.—Ratliff v. Sadlier, 299 P. 674, 
53 Nev. 292. 


N.H.—Decatur v. Cooper, 157 A. 
706, 85 N.H. 250. 

N.J.—Updike y. Titus, 13 N.J.Eq. 
451; 


N.Y.—Marion v. Farnan, 22 N.Y.S. 
946, 68 Hun 383; Gallaher v. Vought, 
8 Hun 87; Sullivan v. Sullivan, 6 Hun 
658; Wilcox v. Wilcox, 48 Barb. 327; 
White v. Knowles, 6 N.Y.S. 579, 1 
Silv.Sup. 118; Stein v. Jacovitz, 245 
N.Y.S. 378, 138 Misc. 581. 


N.C.—Lowrie v. Oxendine, 69 S.E. 
131, 153 N.C. 267. 


Ohio.—Merrick v,. Ditzler, 110 N. 
E.. 493, 91. Ohio St. 256; Hinkle v. 
Sage, 65 N.H. 999, 67 Ohio St. 256; 
Arns v. Disser, 178 N.E. 27, 40 Ohio 
App. 163; Gray v. Witherup, 11 Ohio 
App. 288; Brown v. Farr, 19 Ohio Cir. 
Ct.N.S. 578, 35 Ohio Cir.Ct. 466. 


Or.—Ingram y. Basye, 135 P. 883, 
67 Or. 257. 


Pa.—Moyer’s Appeal, 3 A. 811, 112 
Pa.St. 290; Neel’s Adm’r v. Neel, 55 


, 


Pa. 347; Prizer’s Appeal, 8 Walk. 487; 
In re Smith’s Estate, 7 Luz.Leg.Reg. 
ee Hollowbush’s Estate, 13 Phila. 


Tenn.—Key v. Harris, 92 S.W. 235, 
116 Tenn. 161, 8 Ann.Cas. 200 and 
note. 


Tex.—Rockowitz Vv. 
(Civ.App.) 146 S.W. 1070. 


Va.—Coons v. Coons, 56 S.E._ 576, 
106 Va. 572; Beale v. Hall, 34 S.E. 53, 
97 Va. 383. 


Ont.—Redmond vy. Redmond, 27 U. 
C.Q.B. 220. 


‘In the case of near relatives or 
members of the same family living 
together as one household, the law 
regards personal services rendered 
and board and lodging and other nec- 
essaries and comforts furnished as 
gratuitous, and no recovery therefor 
can be had, unless an express con- 
tract be proved; and, to establish 
such a contract, stricter proof is re- 
quiréd than in the case of an ordinary 
contract.” Allen v. Allen, 166 S.W. 
ZAI USS Key 9s 


[a] “The law implies no promise 
to pay for services rendered by one 
member of a family to another.” Ba- 
ker v. Lyell, 242 S.W. 708, 707, 210 
Mo.App. 230. 


71. Ark.—Nissen v. Flournoy, 254 
S.W. 540, 160 Ark. 311. 


Hawaii.—Holstein vy. Benedict, 22 
Hawaii 441. 


Ill—Trouth v. Brown, 186 Ill.App. 
225; Keyes y. Thornton’s Estate, 150 
TIll.App. 523. 


Ind.—Stout v. Perry, 70 Ind. 501; 
Irwin v. Jones, 92 N.E. 787, 46 Ind. 
App. 588. 


Ky.—Allen y. Allen, 166 S.W. 211, 
158. Ky.-759: 


Mo.—Whaley v. Peak, 49 Mo. 80. 


N.J.—Heinz v. Jacobi, 68 A. 1069, 
76 N.J.Law 189. 


Tex.—Rockowitz v. 
(Civ.App.) 146 S.W. 1070. 


Wash,—Anderson v. Osborn, 114 P. 
160, 62 Wash. 400. 


W.Va.—Cox v. Davis, 102 S.E. 236, 
85 W.Va. 604. 


Compare Hebert v. Hebert, Mann. 
Unrep.Cas. (La.) 214 -(holding that 
the charge for board of a minor is 
not compensated by services rendered 
in the household, when those services 
are such only as a young woman who 
has but a small patrimony ought to 
render while living in the house of 
her grandfather). 


{a] Two families living as one.— 
The law raises no implied promise to 
pay for board and a snfall amount of 
merchandise, or either, in the case of 
residence of two closely related fam- 
ilies in a dwelling house owned by 
the head of one of them, while the 
head of the other conducts a mercan- 
tile business in another building also 
owned by the former, where no rent 
is paid in either case, and there is a 
general mingling of services and ben- 
efits between the two families in both 


Rockowitz, 


Rockowitz, 


[71 C.J.) 59 


does not apply to services or maintenance furnished 
by one member of a family for another,*® and serv- 
ices rendered under such circumstances do not consti- 
tute consideration sufficient to support a subsequent 
promise to pay for them. 
tial to recovery that a contractual intention exist be- 
tween the parties;*7 since a promise to pay will not 
be implied as matter of law, an actual agreement 


76 Tn such eases it is essen- 


the home and the business, without 
proof of an antecedent or contempo- 
raneous agreement or intent to have 
an accounting. Cox vy. Davis, 102 S. 


E. 236, 85 W.Va. 604 
72. See supra § 23. 
73. 


Humphrey v. Johnson, 127 N. 
E. 819, 73 Ind.App. 551. 


74 See supra §§ 9-15. 


75. Ark.—Clerget yv. Williams, 3 
Cea SO 302, gis Ark. 533; Nis- 
sens v: ournoy, 4 S.w. 540, F 
160 Ark. 311. iy as 


Cal.—Newbert v. McCarthy, ( 
442, 190 Cal. 723. Fes BES SR 


N.H.—Decatur v., Cooper, 157 A. 
706; Page v. Page, 61 A. 356, 73 N.H. 
305, 6 Ann.Cas. 510. 


N.J.—Disbrow v. Durand, 24 
54 NJ.Law 343. ake 


Or.—Franklin v. Northup, 215 P. 
494, 107 Or. 537 (recognizing rule). 


Wash.—Morrissey v. Faucet, 68 P. 
352, 355, 28 Wash. 52. e 


‘Tt is . . . an elementary prin- 
ciple of law that the contract which 
the law ordinarily implies to pay for 
services and maintenance is not pre- 
sumed between parent and child, or 
in any other case of near relationship 
where the parties live together and 
create the family relation.” Nissen 
v. Flournoy, supra [quot Clerget v. 
Williams, supra]. 


_“When the services are rendered by 
one who is a member of the family of 
the employer, the law will not imply 
a contract to pay for the services 
from the mere fact that they have 
been rendered upon the one hand, and 
benefits thereof received upon the 
other, as in the case of strangers.” 
Morrissey v. Faucet, supra [quot 
Thomas v. Thomas, 177 P. 680, 681, 
105 Wash, 127]. 


[a] “The reason of this exception 
to the ordinary rule is that the house- 
hold family relationship is presumed 
to abound in reciprocal acts of kind- 
ness and good will, which tend to the 
mutual comfort and convenience of 
the members of the family, and are 
gratuitously performed.” Disbrow v. 
Durand, 24 A, 545, 546, 54 N.J.Law 
343 [quot Decatur v. Cooper, (N.H.) 
157 A. 706, 708; Page v. Page, 61 A. 
356, 357, 73 N.H. 305, 6 Ann.Cas. 510). 


76. Ogdin v. First Nat. Bank, 138 
S.E. 376, 103 W.Va. 665; Keys v. 
Keys, 116 S.E. 681, 938 W.Va. 33. 


77. Taylor v. George, 161 S.W. 
1187, 176 Mo.App. 215; Brand v. Ray, 
137 S.W. 6238, 156 Mo.App. 622. 


[a] Mere expression of intent to 
bestow bounty and expectation to re- 
ceive bounty affords insufficient 
foundation for implication of a con- 
tract to pay for services rendered by 
one sustaining a family relation to- 
ward the person sought to be charged, 
as in such eases before a contract to 
pay may be implied “it must be 
shown that there was a contractual 
‘intention’ and understanding and an 
expectation to pay wages by one par- 
ty and receive wages by the other.” 
Brand v. Ray, 1387 S.W. 628, 624, 156 
Mo.App. 622. 
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nust be shown,7® some courts stating that an express 
agreement must be shown,*® and in such cases recov- 
ery will be denied in the absence of an express agree- 
ment to pay or facts and cireumstanees from which 
such an agreement may be inferred,®° since where the 
relationship of the parties is such as to raise the pre- 
sumption that they live together as a matter of mu- 
tual convenience, the law ordinarily will not imply a 
promise to pay for personal services rendered by one 
When any presumption of gratuity 
arising from family relations has been negatived*? 
the general rule that a promise to pay will be im- 
plied from services rendered on request or with as- 
sent of the recipient®? becomes applicable to serv- 
ices rendered by one member of a family to anoth- 


to another.®? 


78. In re MclLain’s Estate, 270 P. 
534, 126 Or. 456. 


79. Armstrong’s Adm’r v. 
non, 197 S.W. 950, 951, 177 Ky. 547; 
Bolling v. Bolling’s Adm’r, 142 S.W. 
387, 388, 146 Ky. 316, Ann.Cas.1913C 
306; Merrick v. Ditzler, 110 N.E. 493, 
91 Ohio St. 256; Hinkle v. Sage, 65 
N.E. 999, 67 Ohio St. 256; Arns v. 
Disser, 178 N.E. 27, 40 Ohio App. 163; 
Brown v. Farr, 19 Ohio Cir.Ct.N.S. 
578. 


80. I1l.—People v. Porter, 123 N.E. 
59, 287 Ill. 401, 7 A.L.R. 1041; Legate 
v. Legate, 94 N.E. 498, 249 Til. 359; 
Finch v. Green, 80 N.E. 318, 225 Ill. 
304. 


Iowa.—Snyder v. 
808, 188 Iowa 779; Pierce v. Coffee, 
139. N.W. 1092, 160 Iowa 30; Wise 
v. Outtrim, 117 N.W. 264, 139 Iowa 
192, 130 Am.S.R. 301; Salvador v. 
Feeley, 75 N.W. 476, 105 Lowa 478. 


Me.—Bryant v. Fogg, 134 A. 510, 
125 Me. 420. 


Mo.—Baker v. Lyell, 242 S.W. 703, 
210 Mo.App. 230. 


N.C.—Lowrie v. Oxendine, 
A115 39 N-Ce 267. 


Ohio.—Merrick v. Ditzler, 110 N.E. 
493, 91 Ohio St. 256. 


Tex.—Rockowitz v. 
(Civ.App.) 146 S.W. 1070. 


vVt.—Ashley v. Hendee, 56 Vt. 209. 


Wash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672. 


W.Va.—Ogdin v. First Nat. Bank, 
138 S.E. 376, 103 W.Va. 665. 


“The duties are reciprocal, and the 
services are presumed to be recipro- 
cal. A member of a family rendering 
services to another member of the 
same family, where the services ren- 
dered grow out of the reciprocal du- 
ties of that family relationship, and 
are within the scope and purpose of 
the family organization, cannot re- 
cover therefor, unless there is an ex- 
press promise to pay for the services, 
or unless the showing made nega- 
tives the thought that they were 
gratuitous, or, that is, unless it is 
shown that they are rendered under 
such circumstances as make it mani- 
fest that there was both an ex- 
pectation of receiving remuneration 
and an intention of paying for the 
services.” Snyder v. Nixon, 176 N.W. 
808, 809, 188 Iowa 779. 


[a] Contract express or implied in 
fact, and not in law, is requisite to 
permit a relative or member of a 
household to recover for services ren- 


Shan- 


Nixon, 176 N.W. 


69 S.E. 


Rockowitz, 


dered. Bryant v. Fogg, 134 A. 510, 
125 Me. 420. 
81. Mitchell v. Mitchell, 265 S.Ww. 


301, 204 Ky. 745. 
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62. See supra § 23. 
83. See supra §§ 9-15. 


84. Snyder v. Nixon, 176 N.W. 808, 
188 Iowa 779; In re Grogan’s Estate, 
145 N.Y.S. 285, 82 Misc. 555, 11 Mills 
Surr. 279. : 


85. Snyder v. Nixon, 176 N.W. 808, 
188 Iowa 779. 


86. Ga.—Deas v. Jeffcoat, 116 S.E. 
546, 29 Ga.AppeG91l, > 

Idaho.—Hartley v. Bohrer, 
(2d) 616, 52 Idaho 72. 


Ill.—Martin v. Martin, 67 N.E. 1, 
202 Ill. 382 [rev on other grounds 101 
Ill.App. 640]; Hudson y. Hudson, 218 
Ill.App. 559; Vogel v. Murphy, 182 
Tll.App. 631; Keyes y. Thornton’s Es- 
tate, 150 Ill.App. 523. 


Ind.—West v. Davis, 127 N.E. 806, 
73 Ind.App. 649. 


Iowa.—Herrick v. Hayes, 173 N.W. 
110; Webster v. Armstrong, 113 N.W. 
549; Resso vy. Lehan, 64 N.W. 689, 
96 Iowa 45. 


Ky.—Dawson y. Smith, 247 S.W. 
19, 197 Ky. 342. 


Mo.—Koch y. Hebel, 
103. 


N.Y.—Marion v. Farnan, 22 N.Y.S. 
946, 68 Hun 383; Darling v. Halsey, 
12 Hun 90; Van Schoyck v. Backus, 9 


algae 


32 Mo.App. 


Hun 68 (understanding on _ both 
sides). 

N.C.—Lowrie v. Oxendine, 69 S.E. 
131 153 INC. 267. 


Tex.—Martin v. De la Garza, (Civ. 
App.) 38 S.W.(2d) 157. : 


Wash.—Pelton v. Smith, 97 P. 460, 
50 Wash, 459. 


87. De Fever’s Ex’r v. Brooks, 262 
S.W. 976, 203 Ky. 606; San Antonio 
v. Spencer, 264 P. 944, 82 Mont. 9. 


[a] Independent of all relation- 
ship, it is competent for members of 
a family or others in a domestie rela- 
tionship to contract for compensation 
for services personal to one of them, 
and when done the agreed price may 
be recovered, and if none, then recov- 
ery may be had for the reasonable 
value thereof. De Fever’s Ex’r v. 
Brooks, 262 S.W. 976, 203 Ky. 606. 


88. Ind.—Hill v. Hill, 90 N.E. 331, 


45 Ind.App. 99; Flowers v. Poorman, 
87.N.H. 1107, 48 Ind.App. 528. 


Iowa.—Pierce v. Coffee, 139 N.W. 
1092, 160 Lowa 30. 

Ky.—De Fever’s Ex’r v. Brooks, 262 
S.W. 976, 203 Ky. 606; Oliver v. Gard- 
ner, 232 S.W. 418, 192 Ky. 89. 

Mo.—Stice v. Sims, (App.) 257 S.W. 
818. 


Wash.—Thomas v. Thomas, 177 P. 
680, 105 Wash. 127. 
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er,$* and the intent to pay may be inferred from facts 
tending to negative the presumption that they were 
rendered and accepted as a gratuity,*®® so that where- 
ever it appears that the parties, at the time the serv- 
ices were rendered or the board and the like furnish- 
ed, contemplated and intended pecuniary compensa- 
tion, a recovery may be had.®® 
tention to pay for services may be shown despite the 
existence of a family relation between the parties,’7 
and recovery may be allowed where there was an ex- 
press contract to pay,®* or a contract implied in 
fact,® as where, in the absence of an express con- 
tract, it is shown that both the parties contemplated 
payment.®° In the final analysis, the right of recov- 
ery is primarily to be determined by the intent of 


Thus contractual in- 


[a] Contention that family rela- 
tion precluded recovery even on ex- 
press contract to pay for services 
rendered as housekeeper was unsound 
and recovery was properly allowed. 
ey v. Hill, 90 N.E. 331, 45 Ind.App. 


[b] “It is not essential that the 
proof should show a formal categori- 
cal promise by the one sought to be 
charged in order to create the ‘ex- 
press: contract’ upon which a recov- 
ery will be allowed,” since any facts 
constituting or equivalent to such an 
agreement will be sufficient to es- 
tablish an express contract. Oliver 
ay Gardner, 232 S.W. 418, 420, 192 Ky. 


89. In re Lansing’s Estate, 151 N. 
W. 277, 128 Minn. 496; Hofmann vy. 
Sawyer, (Mo.App.) 50 S.W.(2d) 674; 
Broyles v. Bryne, (Mo.App.) 13 S.W. 
(2d): 560; Stice v. Sims, (Mo.App.) 
257 S.W. 818; Thomas v. Thomas, 177 
P. 680, 691, 105 Wash. 127; Lyons v. 
McElroy, 177 P. 31%, 104 Wash. 481. 


“It has been held, however, that 
when the family relationship exists 
it is not necessary to prove the terms 
of a direct and positive contract, but 
that proof may be made of words, 
acts, and conduct of the parties, and 
circumstances from which the infer- 
ence may follow that there was an 
understanding that the services were 
not to be rendered gratuitously; that 
when such is the case there is a con- 
tract upon which the value of the 
services can be recovered, and it is 
for the jury to*say, from all the con- 
duct of the parties, and from the cir- 
cumstances in evidence, whether 
there was in fact such an understand- 
ing or agreement.” Morrissey v. Fau- 
cett, 68 P. 352, 355, 28 Wash. 52 [quot 
Thomas v. Thomas, supra]. 


[a] For example, a promise to pay 
for services rendered by one member 
of a family to another may be infer- 
red from facts and circumstances 
reasonably justifying an inference of 
such agreement or understanding. 
Hofmann v. Sawyer, (Mo.App.) 50 S. 
W.(2d) 674. 


{b] “Implied contract”? within the 
rule that where a family relationship 
exists recovery may be had for sery- 
ices rendered, if the evidence es- 
tablishes either an express or an im- 
plied contract, is a contract inferred 
from the evidence and not one implied 
by law. Stice v. Sims, (Mo.App.) 257 
S.W. 818. 


[ce] Implied; from conduct.—An 
agreement to pay for services per- 
formed by a member of a family need 
not be in writing, or by an oral state- 
ment, but may be implied from the 
conduct of the parties. Lyons v. Mc- 
Elroy, 177 P. 312, 104 Wash. 481. 


906. Herrick v. Hayes, (Iowa) 173 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 24] 


the parties,®! and in determining such intent the fam- 
ily relationship is a large factor,®? but such relation- 
ship is not always controlling,’ as there is no hard 
and fast rule governing the right of recovery in such 
cases,°* and each case must be decided on its own 
cireumstanees.”®> The promise or agreement to pay 
may be general in character,®® and may arise, despite 
a prior agreement to serve without pay,°®’ and the 
fact that a premise to pay was claimed to have been 
made in jest will not necessarily preelude recovery®® 
although no promise to pay will be implied in doubt- 
ful cases.°° 


Expectation cf payment! on the part of the per- 
former of family services has been held merely evi- 
dence of an agreement to pay,” and in the absence of 


proof of a mutual expectation of payment recovery 
wil be denied.® 


Where performer of services is incapable of self- 
support when taken into a family and furnished with 
general care and maintenance, the law will imply 
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that the care and maintenance is adequate compensa- 
tion for services rendered,* although where the per- 
former eventually becomes more capable a contract 
to pay for the value of services in excess of the cost 
of maintenance may be implied.® 


Where recipient of services was mentally incapable 
of making contract, and the services were of an un- 
usual and extraordinary nature, a contract for com- 
pensation may be implied despite the existence of 
a family relationship between performer and recipi- 
ent,® although where services are rendered by one 
member of a family for another incapable of con- 
tracting, and it appears that there was no expecta-~ 
tion of compensation, no contract for payment will 
be implied.* 


Where claim of family relation is not sustained 
the general rule permitting recovery on implied con- 
tract for valuable services rendered on the request 
or with the assent of the recipient’ becomes applica- 
ble,® and where the parties were not members of the 


N.W. 110, 112. 


“It is sufficient to entitle the de- 
fendant to recover, even though de- 
ceased was a member of his family, 
that it be shown that the services 
were rendered with the expectation 
on one part of receiving compensa- 
tion, and expectation on the part of 
the other of making compensation 
therefor. It is not necessary that 
there be an express contract.” Her- 
rick v. Hayes, supra. 


91. Newbert v. McCarthy, 214 P. 
442,.190° Cal..-%723,° 725;\ Hartley: v. 
Bohrer, 11 P.(2d) 616, 52 Idaho 72. 


“The question in all cases of this 
character is one of intention. If at 
the time the services were originally 
rendered they were intended to be 
gratuitous, prompted by friendship, 
kindness, and the relation existing be- 
tween the parties, and were tendered 
without any expectation of remunera- 
tion, they cannot later be converted 
into a pecuniary demand.” Newbert 
v. McCarthy, supra. 


fa] “Even where the family rela- 
tionship is sustained, the question is 
one of intent to be resolved by the 
jury.” Hartley v. Bohrer, 11 P.(2d) 
616, 617, 52 Idaho 72. 


92. Snyder v. Nixon, 176 N.W. 808, 
188 Iowa 779; Dawson v. Smith, 247 
SW. 19, 22, 197 Ky. 342. 


93. Snyder v. Nixon, 176 N.W. 808, 
188 Iowa 779. 


94. Nissen y. Flournoy, 254 S.W. 
540, 160 Ark. 311; Dawson v. Smith, 
247 S.W. 19, 197 Ky. 342. 


95. Ark.—Nissen v. Flournoy, 254 
S.W. 540, 160 Ark. 311. 


Ga.—Wall v. Wall, 82 S.E. 791, 15 
Ga.App. 156. 


Ky.—Dawson v. Smith, 247 S.W. 19, 
21, 197 Ky. 342. 


Mo.—Whaley v. Peak, 49 Mo. 80. 


Alta.—Comrie v. Comrie, 16 Alta.L. 
269. 


“Despite the inharmonious opinions 
of different courts, and sometimes of 
the same court upon some phases of 
the question, and much confusion due 
to the frequent failure to distinguish 
clearly between express and implied 
contracts, the authorities agree in 
holding that no hard and fast general 
rule can be laid down applicable to all 
cases of this kind, and that each case 
must depend upon its own peculiar 
facts and circumstances and the in- 
ferences reasonably and fairly deduci- 


' 


ble therefrom in order to determine, 
when the parties are not near rela- 
tives, whether the presumption is 
for or against an implied contract, 
and also whether or not there was 
an express contract to pay for serv- 


ices rendered and received.” Dawson 
v. Smith, supra. 
[a] In weighing circumstances 


sufficient to imply promise to pay for 
services rendered between persons in 
family relation, the nature of the 
services and the physical and finan- 
cial condition of the parties should 
be considered; the mere fact of rela- 
tionship, however near, not being suf- 
ficient of itself to defeat recovery. 
wean v. Wall, 82 S.H. 791, 15 Ga.App. 


96. 
487. 


[a] Specification of details not es- 
sential—The promise to pay for 
services may be general, specifying 
neither time, place, nor amount. 
Prizer’s Appeal, 3 Walk. (Pa.) 487. 


97. Bennett v. Stephens, 8 Or. 444. 


{a] Illustration.—Where one ren- 
dered services aS a member of his 
cousin’s family with the understand- 
ing that he was not to have pay for 
his services, but subsequently ex- 
pressed dissatisfaction because he 
was not receiving pay therefor and 
the cousin stated to him that he 
would pay him for such services, he 
is entitled to recover the reasonable 
value of services thereafter rendered, 
notwithstanding the agreement under 
which the services were originally 


Prizer’s Appeal, 3 Walk. (Pa.) 


begun. Bennett v. Stephens, 8 Or. 
444. 
98. 


Plate v. Durst, 24 S.E. 580, 42 
W.Va. 68, 32 L.R.A. 404. 


[a] For example, a promise al- 
leged to have been made in jest to 
compensate one for future services 
may entitle him to recover therefor 
when he faithfully performs them in 
expectation of payment. Plate v. 
Durst, 24 S.E. 580, 42 W.Va. 638, 32 L. 
R.A. 404. 


99. Bittrick v. Gilmore, 53 Mo. 
App. 53. 
[a] For- example, an agreement 


for compensation for services ren- 
dered by plaintiff while a member of 
defendant’s household cannot be im- 
plied from evidence of plaintiff that, 
outside of having a home, she relied 
only on defendant’s promise to give 
her forty acres of land if she married 


to suit him. Bittrick v. Gilmore, 53 
Mo.App. 53. 


1. Generally see supra §§ 6-8. 
2. Clark v. Sanborn, 36 A. 14, 68 


N.H. 411; Tyler v. Burringten, 39 
Wis. 376. 
[a] For example, the mere ex- 


pectation on the one part to pay, and 
on the other part to receive, wages, 
never expressed by the parties to each 
other, does not constitute an express 
contract, although, if established by 
competent evidence, such expecta- 
tions of the parties may sometimes 
give color to circumstances tending 
to show that they entered into an 
express contract. Tyler v. Burring- 
ton, 39 Wis. 376. 


3 Woods v. Land, 30 Mo.App. 176; 
Gas v. Sanborn, 36 A. 14, 68 N.H. 


[a] Performer’s expectation as 
not raising implied agreement.—Serv- 
ices rendered by a member of a fam- 
ily, merely with a view to, or in ex- 
pectation of, the generosity of the 
party for whom the services were ren- 
dered, will not support an implied 
assumpsit. Woods v. Land, 30 Mo. 
App. 176. 


4. Plath v. Brunken, 167 N.W. 567, 
102 Neb. 467. 


[a] When young girl is taken into 
family and cared for until majority, 
the law implies that any services ren- 
dered during her minority were com- 
pensated for by her care and keeping. 
Plath v. Brunken, 167 N.W. 567, 102 
Neb. 467. 


Paupers see supra § 18. 
5. Plath v. Brunken, supra. 


[a] For example, where a girl tak- 
en into a family and cared for upon 
reaching her majority was able to 
render valuable services, and did so 
for thirty years, without an express 
contract, the law might imply an 
agreement to make reasonable com- 
pensation therefor. Plath v. Brunk- - 
en, 167 N.W. 567, 102 Neb. 467. 


6. Goner’s Adm’r v. Waddle, 54 S. 
W.(2d) 19, 245 Ky. 652. 


7. Heller Aller Co. v. Ries, 129 N. 
W. 724, 164 Mich. 501. 

8 See supra §§ 9-15. 

9. Franklin v. Northup, 215 P. 494, 


107 Or. 537; In re Gibbs’ Estate, 110 
A. 236, 266 Pa. 485. 


What constitutes family relation~ 
ship see supra § 22. 
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same family recovery may be allowed although the 
performer and the recipient were related by consan- 
guinity or affinity.?° 


Under statutes providing that ordinarily where 
one renders services or transfers property valuable 
to another which the latter accepts a promise is im- 
plied to pay the reasonable value thereof, but that 
this presumption does not usually arise in cases be- 
tween very near relatives, where one near relative 
furnishes services to another there can be no recov- 
ery therefor in the absence of a proof of a contract,!* 
as the usual statutory implication of a promise to 
pay+? does not apply.1* Code provisions to the effeet 
that a procuration is gratuitous unless there has been 
a contrary agreement have been held peculiarly ap- 
plicable to claims for services rendered in family 
matters-1# 


[§ 25] 4. Character of Service Rendered; Rec- 
iprocity. The presumption of gratuity!® raised by 
the existence of a family relation between the per- 
former and recipient of services, is peculiarly ap- 
plicable to ordinary?® services of the sort commonly 


rendered,!7? and has been said to apply only where. 


the services performed were of the character cus-_ 
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tomarily rendered by one member of a family to an- 
other,!® or, as another court has expressed it, such 
presumption may be rebutted by proof that the serv- 
ice rendered was of a character ordinarily the sub- 
ject of compensation even as between members of a 
family.19 Thus while the law implies no promise to 
pay for services rendered to the common purpose of 
the family,?° recovery may be allowed as between 
members of a family where the services rendered 
were not of the personal character usually denied 
compensation.2!_ The presumption of gratuity finds 
its foundation in the reciprocal character of family 
duties and services,?2 and where the services and 
duties between members of a family are so dispropor- 
tionate as not to be in any true sense reciprocal, the 
presumption of gratuity does not “apply and the one 
who has borne the greater burdén may be entitled 
to recover compensation.” 


[§ 26] 5. “Strangers” in Family Relation. The 
presumption of gratuity arising from the family re- 
lation?* is ordinarily deemed applicable where the 
performer and the recipient of services, members of 


_the same family, are otherwise unrelated and are kin 


neither by blood nor marriage,”° no contract to pay 


10. Idaho.—Hartley v. 
P.(2d) 616, 52 Idaho 72. 


Kan.—Ensey v. Hines, 2 P. 861, 30 
Kan. 704. 


Md.—Jones v. Jones, 125 A. 722, 146 
Md, 19. 


Mo.—Shern vy. Sims, (App.) 258 S. 
W. 1029. 


Or.—Ingram vy. Basye, 135 P. $83, 
67 Or. 257. 


Wash.—Hendryx y. Turner, 187 P. 
372, 109 Wash. 672. 


fa] Illustration.—The _ relation- 
ship of plaintiffs, husband and wife, 
and defendant, the husband of a de- 
ceased sister of plaintiff wife, is not, 
where they do not live together as 
one family, such as to bar recovery 
upon the theory of implied contract 
for plaintiffs’ services rendered in 
caring for and maintaining defend- 
ant’s infant son. Hendryx vy. Turner, 
187 P. 372, 109. Wash. 672. 


11. Alred v. Alred, (Ga.) 138 S.E. 
445; Grubbs v. Hamby,-131 S.E. 189, 
34 Ga.App, 774. 


12. See supra § 9. 


13. Alred v. Alred, 138 S.E. 445, 36 
Ga.App. 748 [conforming to answers 
to certified questions 137 S.E. 823, 164 
Ga. 186]; Grubbs v. Hamby, 131 S.E. 
189, 34 Ga.App. 774. 


14. Succession of Goll, 101 So. 263, 
156 La. 910; Latour y. Guillory, 64 
So. 130, 134 La. 332. 


15. See supra § 23. 


16. In re McLain’s Estate, 270 P. 
534, 126 Or. 456. 


“Ordinary services rendered each 
other by members of the same family 
living in the same household are pre- 
sumptively gratuitous.” In re Mc- 
Lain’s Estate, 270 P. 534, 535, 126 Or. 
456. 


17. Ogdin v. First Nat. Bank, 138 
S.E. 376,-103 W.Va. 665. 


“Services usually and commonly 
rendered by one standing in close 
blood relationship to the person to 
whom they are rendered are general- 
ly presumed to be gratuitous.” Og- 


Bohrer, 11 


din v. First Nat. Bank, 138 S.E. 376, 


103 W.Va. 665. 


18. Snyder vy. Nixon, 176 N.W. 808, 
188 Iowa 779. 


19. Keys v. Keys, 116 S.E. 681, 93 
W.Va. 33. 
[a] Character of service and ef- 


fect of note.—Where the nature of 
services rendered by one member to 
another member of a family standing 
in close relations of consanguinity 
are such that the parties must be 
presumed to have intended payment 
therefor, and there is some note or 
writing ‘of the person benefited evi- 
dencing an intention that the services 
should be paid for, the presumption 
that the services were intended to be 
gratuitous is thereby rebutted... Keys 
v. Keys, 116 S.E. 681, 93 W.Va. 33. 


[b] Services held not so extra- 
ordinary as to rebut presumption of 
gratuity.—Mitchell y. Mitchell, 265 S. 


W. 301, 204 Ky. 745. 

20. Weaver vy. Wilson, (Mo.App.) 
206 S.W. 916. 

21. De Fever’s Ex’r v. Brooks, 262 


S.W. 976, 203 Ky. 606; Humble v. 
Humble, 153 S.W. 249, 152 Ky. 160; 
Smith v. McGugan, 21 Can.S.C.\ 263, 
21 Ont.A. 542. 


[a] Tllustration.—For services 
rendered that were not personal, an 
implied contract will arise to pay for 
them, even in favor of one occupying 
family and domestic relationship, and 
among such nonpersonal services are 
washing, making or mending clothes, 
and other matters exclusive of board, 
lodging, and nursing. De Fever’s 
BEx’r v. Brooks, 262 S.W. 976, 203 Ky. 
606. 


22. Soderland v. Graeber, 180 N.W. 
745, 190 Iowa 765; Snyder v. Nixon, 
176 N.W. 808, 188 Iowa 779; In re 
Grogan’s Estate, 145 N.Y.S. 285, 288, 
82 Misc. 555. 


“The presumption of gratuitous 
services springs from the existence 
of mutuality of consideration, reci- 
procity, privileges, and benefits on 
the one hand and corresponding du- 
ties and obligations on the other. 


For illustration, a child continuing to 
abide at the common home, even after 
arriving at full age, enjoying the ben- 
efits of home life, supported and 
maintained by the head of the house- 
hold, will not be permitted to recover 
for services rendered in the mainte- 
nance of the common home, however 
meritorious such services may be, in 
the absence of an express contract 
for compensation. There is a sub- 
stantial and entirely equitable reason 
for withholding compensation under 
such circumstances. But in a case 
where all elements of reciprocity are 
lacking, where it is simply a matter 
of labor and services on one hand 
without benefit or advantage on the 
other, no equitable reason exists for 
disallowing compensation.” In re 
Grogan’s Hstate, 145 N.Y.S. 285, 288, 
82 Misc. 555. 


23. Henry v. Knight, 122 N.E. 675, 
74 Ind.App. 562; Soderland v. Graeb- 
er, 180 N.W. 745, 190 Iowa 765; In re 
Grogan’s Estate, 145 N.Y.S. 235, 82). 
Misc. 55d ey. v. Harris, 92 S.W. 235, 
116 Tenn. 161, 8 Ann.Cas. 200. 


[a] Absence of all mutuality in 
performance of services removes a 
claim for compensation for services 
rendered one alleged to sustain a 
family relationship toward the per- 
former from the operation of the pre- 
sumption of gratuity “and renders 
the general rule applicable that where 
meritorious services are rendered’ by 
one and accepted by another, the law 
implies a promise to pay.” In re 
Grogan’s Estate, 145 N.Y.S. 285, 290, 
82 Misc. 555. 


24. See supra § 23. 


25. Colo.—Walker v. Taylor, 64 P. 
192, 28 Colo. 233. 


Idaho.—Hartley v. Bohrer, 
(2d) 616, 52 Idaho 72. 

Mo.—Nelson v. Poorman, (App.) 215 
S.W.. 753. A 

acne ir v. Sadlier, 299 P. 674, 
53 Nev. 292 


On eee v. Gardner, 17 Ohio 
Cir.Ct.N.S. .571,,.1: Ohio App. SLE 


Wash.—Anderson v. Osborn, 114 P, 
160, 62 Wash. 400. 


Tl P: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 26-27] 


for services rendered one member of a family by 
another will be implied even though performer and 
recipient are in a legal sense strangers,?® the pre- 
sumption of compensation arising from rendition of 
valuable services at the request or with the assent 
of the recipient?? does not apply where performer 
and reeipient bear a family relation toward each 
other even though they are otherwise strangers,?® 
and as a general rule compensation will be denied a 
stranger for services rendered while he is in fact, and 
in law, a member of the family of the person sought 
to be charged ;?° although there is authority denying 
that the presumption of gratuity arises in the case 
of strangers dwelling together in the same house- 
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eral. 


hold,*° and holding that in such ease a contract to 


26. I11—Deppen v. Personette, 93 
Tll.App. 513. 


Ind.—Irwin v. Jones, 92 N.E. 787, 46 
Ind.App. 588; Waechter v. Walters, 
84 N.E. 22, 41 Ind.App. 408. 


Kan.—Wyley v. Bull, 20 P. 855, 41 
Kan. 206. 


Ky.—De Fevers’ Ex’r v. Brooks, 262 
S.W. 976, 203 Ky. 606 (recognizing 
Tule). 


Ohio.—Anderson vy. Houpt, 184 N.E. 
29, 43 Ohio App. 538. 


Wash.—Anderson v. Osborn, 114 P. 
160, 62 Wash. 400. 


ee a ae v. Burrington, 39 Wis. 
6. 


See Coe v. Wager, 3 N.W. 248, 42 
Mich. 49 (holding that under an ar- 
rangement by C, O, and W that they 
should live together, on C’s land, as 
one family, putting in their property 
together, O and W to have the prop- 
erty when C was done with it, W, who 
became C’s son-in-law, cannot, on 
withdrawing from the arrangement, 
recover for services rendered or arti- 
cles consumed while the parties were 
living together). 


27. See supra §§ 9-15. 


28. Dunlap v. Allen, 90 Ill. 108; 
Ingram vy. Basye, 135 P. 8838, 884, 67 
Or, 257. 


“The law is well settled that, where 
the person who rendered and the per- 
son who received the services were 
not related either by blood or mar- 
riage, the implication of a promise 
to pay compensation will, as a gen- 
eral rule, be negatived, if it appears 
that at the time the services were 
rendered there existed between them 
a family relationship, the incidents 
of which are essentially similar to 
those which are ordinarily associated 
with such relationship when it exists 
between kinsfolk.” Ingram vy. Basye, 
supra. 


[a] “To differentiate the law as 
applied to relatives and the rule as 
affecting strangers living together as 
a family is to observe that no agree- 
ment for compensation will be im- 
plied as between relatives, and a con- 
tract alleged to exist must be af- 
firmatively shown, while with re- 
spect to strangers a contract for com- 
pensation will be implied unless a 
contrary situation is exhibited; the 
burden thereof being on the benefi- 
ciary of the services.’’ Ingram _ v. 
Basye, 135 P. 883, 884, 67 Or. 257. 


[b] “Where an individual goes to 
live in a family, with the understand- 
ing that he is simply to go and come 
as he pleases, and work as he pleases, 
and be treated and entertained as a 
member of the family, there is no 
presumption that he intends to charge 


’ 


for what he does, nor be, charged for 
what he receives. If he designs to 
change this relation, he must fully 


notify the opposite party.” Dunlap 
v. Allen, 90 Tll. 108, 115. 
29. Woolsey v. White, 7 Ill.App. 


277; McClure v. Lenz, 80 N.E. 988, 40 
Ind.App. 56; Rosky v. Schmitz, 188 P. 
493, 110 Wash. 547, 10 A.L.R. 133. 


[a] For example, a minor living in 
a home, even in the home of strang- 
ers, aS a member of their family, ac- 
quires no right of compensation for 
services rendered in the sense of Ma 3 
es for hire. Rosky v. Schmitz, 188 P 
493, 110 Wash. 547, 10 A.L.R. 133. 


30. Mayborne y. Citizens’ Trust & 
Se Bank, 188 P. 1034, 46 Cal.App. 


31. Walker v. Dill’s Adm’r, 218 S. 
W. 247, 249, 186 Ky. 6388. 


“In a case where a relative lives 
with another or other relatives as a 
member of the family by mutual con- 
sent, no presumption is to be indulg- 
ed that the one is to pay, or the other 
is to receive, compensation for board 
or services, but in a case between 
strangers quite a different rule is ap- 
plied. Where a stranger is taken 
care of, boarded and lodged, a con- 
tract to pay for the services, board, 


and lodging will be implied.” Walk- 
er v. Dill’s Adm’r, supra. 
32. Cal.—Mayborne v. Citizens’ 


Trust & Savings Bank, 188 P. 1034, 46 
Cal.App. 178. 


Del.—Jones v. Tucker, 84 A. 1012, 
26 Del. 422. 


Iowa.—Webster v. Armstrong, 
N.W. 549. 


N.Y.—Gillan v. O’Leary, 108 N.Y.S. 
1024, 124 App.Div. 498. 


Ohio.—Salisbury v. Frank, 7 Ohio 
App. 454. 


Wash.—Pelton v. Smith, 97 P. 460, 
50 Wash, 459. 


[a] Cases wherein services are 
presumed gratuitous rest on natural 
or conventional obligation of mutual 
care and consideration, and where a 
well-to-do, elderly, and infirm gentle- 
man took up his residence with a 
friend, and was nursed and generally 
taken care of by the friend’s daugh- 
ter, in contemplation of law the par- 
ties were strangers and such daugh- 
ter was entitled to compensation for 
personal services rendered to her fa- 
ther’s friend, there being an implica- 
tion of a promise to pay despite the 
fact that the parties resided under 
one roof as members of the same 
household, Mayborne v. Citizens’ 
Trust & Savings Bank, 188 P. 1034, 
46 Cal.App. 178. 


[b] Contract implied from words 
and conduct.—Where services are 
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pay will be implied,® and recovery has been allowed 
in cases where persons dwelling in one household were 
not related by blood or affinity.*? 


Where relation of persons living together is not 
such as to raise presumption of gratuity, recovery 
for services rendered will nevertheless be denied 
where plaintiff fails to show that payment was rea- 
sonably contemplated by both parties.** 


[§ 27] F. Parent and Child in General*+—1. 
Services or Support Furnished by Child—a. In Gen- 
As a general rule a child who is living with its 
parents is not entitled to compensation for services 
rendered to the parent,?® nor for board and lodging 


rendered by a member of the family 
of the one receiving the benefit there- 
of, although there is no actual blood 
relationship between the parties, the 
law does not imply a contract to pay 
for the services from the mere fact 
that they have been rendered and re- 
ceived, but to recover an express con- 
tract is not necessary, but one may 
be implied, as in the case at bar, 
from words and acts and conduct of 
the parties, from which the infer- 
ence may follow that there was an 
understanding that the services were 
not to be gratuitous. Pelton v. 
Smith, 97 P. 460, 50 Wash. 459. 


[ec] Where there was a mutual un- 
derstanding that plaintiff was to be 
compensated for services rendered as 
housekeeper after she abandoned a 
millinery business and became de- 
fendant’s housekeeper at his request, 
she was entitled to recover although 
if she had gone to live with defend- 
ant aS a member of. his family and 
without expectation of reward other 
than support and maintenance she 
could not have recovered. Webster 
v. Armstrong, (Iowa) 113 N.W. 549. 


es Ploger v. Bright, 119 N.Y.S. 


[a] MTllustration.—Where plain- 
tiff, although not related to defend- 
ant or her father, claimed their house 
as her home, and lived there for 
twenty-two .years, performing house- 
hold duties practically without com- 
pensation, and refused to leave when 
she was ordered to do so by defend- 
ant, on the ground that it was her 
home, and continued to render similar 
services after the death of defend- 
ant’s father, while the relationship 
of the parties did not create any pre- 
sumption of law that plaintiff's serv- 
ices after the death of defendant’s 
father were gratuitous, neither did 
the circumstances show an implied 
contract by defendant to pay for such 
services, as she might have reason- 
ably supposed that plaintiff continued 
to work on the same terms as before 
her father’s death.  Ploger vy. Bright, 
119 N.Y.S. 628. 


34. Claim against decedent’s estate 
see on and Administrators §§ 
881, 


35. alWood v. 
587, 15 Baran 253. 


Ill.—Faloon v. McIntyre, 8 N.E. 315, 
118 Ill. 292 


Ind. Serpe v. Resener, 56 N.E. 
857, 25. Ind.App. 132. 


Iowa.—Enger v. Lofland, 69 N.w, 
526, 100 Iowa 303; McGarvey Vv. 
Roods’ Adm’r, 35 N.W. 488, 73 Iowa 
3 


Ky.—Poynter v. Poynter, 268 S.W. 
582, 206 Ky. 836; Mitchell v. Mitch. 
ell, 265 S.W. 301, 204 Ky. 745; Atha 


James, 114 P. 
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furnished,?* or other items of maintenance,*7 and 
these rules apply to a child living with his parents 
whether the child is a minor®® or an adult,®® the right 


v. Webster, 205 S.W. 598, 181 Ky. 581; 
Bishop v. Newman’s Ex’r, 182 S.W. 
165, 168 Ky. 238; Engleman v. Engle- 
man, 1 Dana 437: Terry v. Warder, 
78 S.W. 154, 25 Ky.L. 1486; Wells v. 
Weaver, 6 Ky.L. 665; Conover v. Con- 
over’s Adm’r, 1 Ky.L. 398. 


Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 113; Bantz v. Bantz, 52 Md. 686. 


Mich.—In re Engel’s Estate, 200 N. 
W. 138, 228 Mich. 385. 


Minn.—In re Klessig’s Estate, 189 
N.W. 424, 153 Minn. 27. 


Mo.—Bircher v. Boemler, 103 S.W. 
40, 204 Mo. 554; Taylor v. George, 161 
S.W. 1187, 176 Mo.App. 215; Koch v. 
Hebel, 32 Mo.App. 103. 

Neb.—In re Wieland’s Estate, 177 
N.W. 651, 104 Neb. 412; Kloke v. 
Martin, 76 N.W. 168, 55 Neb. 554. 

N.H.—Munger vy. Munger, 33 N.H. 
§81. 

N.Y.—More v. Shepard, 117 N.Y.S. 
1095, 133 App.Div. 471; Wamsley v. 
yy amie lew, 62 N.Y.S. 954, 48 App.Div. 
330. 


N.C.—Avitt v. Smith, 27 S.E. 91, 120 
N.C. 392. 


Or.—Albee v. Albee, 3 Or. 321. 


Pa.—Leidig v. Cooner’s Ex’rs, 47 


Pa. 534; Hertzog v. Hertzog, 29 Pa. 
465: Candor’s Appeal, 5 Watts & S. 
513, 


Utah.—Mathias v. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


Vt.—Danyew v. Powers’ Estate, 78 
A. 785, 84 Vt. 255. 


W.Va.—Gardner v. Gardner, 166 S. 
Miele VWava.s OSs. 


Wis.—Byrnes v. Clark, 14 N.W. 815, 
57 Wis, 18. 


Alta.—Scheffner v. Scheffner, 
Alta.L. 447, 65 Dom.L.R. 348. 


See Turner v. Buttrick, 172 N.H. 
246, 272 Mass. 261 (dictum to the ef- 
fect that, to recover for services to 
his father, plaintiff must show that 
the services were not merely a per- 
formance of the son’s duty to his 
parent, accepted without expectation 
of payment). 

36. Ala.—Lessley v. Pond, 75 So. 
298, 199 Ala. 669; Borum v. Bell, 31 
So. 454, 132 Ala. 865. 

Ky.—Poynter v. Poynter, 268 S.W. 
582, 206 Ky. 886; Norman y. Norman, 
182 S.W. 224, 168 Ky. 365. 

Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 1138. 

Miss.—Wright v. Coleman, 102 So. 
TIA A3ST Misss 699. 


Mo.—Taylor v. George, 
1187, 176 Mo.App. 215. 


N.Y.—More v. Shepard, 117 N.Y.S. 
1095, 183 App.Div. 471. 


See also Parent and Child § 75. 


37. Norman v. Norman, 182 S.W. 
224, 168 Ky. 365; Lowe v. Lowe, 73 
ACIS 78,0 Li Md. 113: 


[a] For money loaned a father by 
his son, being one of several items 
of the son’s claim, the right of recov- 
ery was denied in the absence of proof 
thit payment was contemplated by 
the parties, where the father and son 
lived together. Lowe y. Lowe, 73 A. 
878, 111 Md. 1138. 


[b] Payment of father’s doctor’s 
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bills by a son with whom he lived 
is presumed a gratuity for which the 
son may not recover in the absence 
of an express contract. Norman vy. 
Norman, 182 S.W. 224, 168 Ky. 365. 


38. Farley v. Stacy, 197 S.W. 636, 
LT Keyl OO TAY Ets Td'Sdiy eAnd tsee 
cases supra notes 35-37. 


{a] Parents are entitled to serv- 
ices of child until his majority, and 
where a minor son lived as a son in 
the same household with his father 
and mother, there was no implied 
contract to pay him for services in 
maintaining and caring for them. 
Farley v. Stacy, 197 S.W. 636, 177 Ky. 
NO) Sale AIG Ey me levouls 


39. Iil—Wall y. Wall, 69 Ill.App. 
389; Schwachtgen vy. Schwachtgen, 65 
Ill.App. 127 (recognizing rule); Coop- 
er v. Cooper, 12 Ill.App. 478; Cooper 
v. Cooper, 3 Ill.App. 492; Arnold v. 
Franklin, 3 Ill.App. 141. 


Ind.—Resor y. Johnson, 1 Ind. 100; 
Williams vy. Resener, 56 N.E. 857, 25 
Ind.App. 132. 


Iowa:—Feltés v. Tobin, 171 N.W. 
739, 187 Iowa 11; Donovan v. Dris- 
coll, 90 N.W. 60, 116 Iowa 339. 


Ky.—Poynter v. Poynter, 268 S.W. 
582, 206 Ky. 836; Terry v. Warder, 78 
S.W. 154, 25 Ky.L. 1486; Perry v. 
Perry, 2 Duv. 312. 


Minn.—In re Klessig’s Estate, 189 
N.W. 424, 153 Minn. °27. 


Miss.—Wright v. Coleman, 102 So. 
774, 137 Miss. 699. 


Neb.—In re Wieland’s Estate, 177 
N.W. 651, 104 Neb. 412. 


CPR v. Munger, 33 N.H. 


N.J.—Prickett v. Prickett, 20 N.J. 
Hq. 478. 


N.Y.—Matter of Milligan’s Estate, 
98 N.Y.S. 480, 112 App.Div. 373; Dye 
v. Kerr, 15 Barb. 444; Matter of Skel- 
ly, 43 N.Y.S. 964, 18 Misc. 719; Mat- 
ter of Hughey, 7 N.Y.St. 732; Dough- 
erty v. Dougherty, 7 Alb.L.J. 346. 


N.C.—Patterson y. Franklin, 84 S. 
BY U8 549168) N.C. 53) Avatt, v, Smith.) 27 
S.E. 91, 120 N.C. 392; Grant v. Grant, 
14S. 90, LOIN Cl 710s —Youne) ove 
Herman, 1 S.H. 792, 97 N.C. 280; Wil- 
liams v. Barnes, 14 N.C. 348. 


Ohio.—Willis v. Dun, Wright 133 
(recognizing rule); Pollock’s Ex’r v. 
Pollock) 2 Ohio iCir-Ctye43, Ohio 
Cir.Dec. 410. 


Okl.—Eatmon v. Penland, 249 P. 
387, 119 Okl. 180 (decided under stat- 
ute); Hapke v. Hapke, 220 P. 660, 93 
Okl. 180 (under statute). 


Or.—Barrett v. Barrett, 5 Or. 411. 


Pa.—Burgess v. Burgess, 1 A. 167, 
109 Pa. 312; Houck’s Hx’rs v. Houck, 
99 Pa. 552; Leidig v. Coover’s Ex’rs, 
47 Pa. 534; Mosteller’s Appeal, 30 Pa. 
473; Hertzog v. Hertzog, 29 Pa. 465; 
Sanders v. Wagonseller, 19 Pa. 248; 
Zerbe v. Miller, 16 Pa. 488; Candor’s 
Avpeal, 5 Watts & S. 518; Matter of 
Shelly’s Estate, 1 Pearson 443; Hess’ 
Estate, 138 Phila. 285. 


R.I.—Thurber yv. Sprague, 24 A. 48, 
17 R.I. 634. 


Vt.—Danyew v. Powers’ Estate, 78 
A. 785, 786, 84 Vt. 255. And see Jones 
v. Campbell, 102 A. 102, 92 Vt. 19, L. 
R.A.1918A 1056 (recognizing rule). 


Wis.—Pellage vy. Pellage, 32 Wis. 


[§ 27 


of an adult child to compensation depending on all 
the circumstances of the ecase,*® or has been mar- 
ried.4! Ordinarily, services rendered or support fur- 


. 


136. F 
_And see cases supra notes 35-37. 


“The fact that a child lives and 
boards and works with the parent aft- 
er becoming of age does not of itself 
give the parent any claim against the 
child for board, nor does it give the 
child any claim against the parent 
for services. Reasons of public and 
domestie policy forbid.” Danyew v. 
Powers’ Estate, supra. ¥ 


“The clear presumption is that the 
father is entitled to the earnings of 
his son until the latter arrives at the 
age of 21 years; and, if he continues 
thereafter to rematn with his father 
as a member of his family, the pre- 
sumption is that his labor is gratui- 
tous.” Collins v. Smith, 14 S.E. 88, 
91, 109 N.C. 468. 


[a] “Under common law there is 
no legal obligation resting upon the 
adult child to support his needy par- 
ent, or upon the parent to support his 
adult child, but such services between 
persons occupying such relationships 
are presumed to be gratuitous and 
out of a spirit of humanity and af- 
fection, and the general rule is that 
an adult child cannot sue a parent 
who is a member of his household for 
support and maintenance in the ab- 
sence of a contract, express or im- 
plied.”’” Wright v. Coleman, 102 So. 
GT4) T76, W137 Miss: 699: 

[b] Services rendered after ma- 
jority.—Where a daughter after ma- 
jority rendered services for her fa- 
ther and received support, services 
are presumed gratuitous, and she may 
recover only on showing either an 
express promise of the father to pay 
or such facts and circumstances as 
will authorize a finding that the serv- 
ices were rendered in the expectation 
by the one of receiving, and by the 
other of making, compensation there- 
for. Feltes v. Tobin, 171 N.W. 739, 
187 Iowa 11. 


[c] Presumption of gratuity ap- 
plicable-—Where a child renders 
services for a parent after attaining 
majority, and while the family rela- 
tion continues, the presumption is 
that such services were rendered gra- 
tuitously. In re Wieland’s Estate, 
177 N.W. 651, 104 Neb. 412. 


40. Me.—Saunders v. Saunders, 38 
A. 172, 90. Me. 284. r 


Mass.—Guild v. Guild, 15 Pick. 129. 


Utah.—Mathias vy. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


Va.—Harshberger vy. Alger, 
Eractte2 Va.yuoss 


W.Va.—Stansbury v. 
Adm'rs, 20 W.Va. 23. 


Right to compensation where liv- 
ing apart from parent see infra § 30. 


41. Terry v. Warder, 78 S.W. 154, 
25 Ky.L. 1486; Engleman vy. Engle- 
man, 1 Dana (Ky.) 437. 


[a] Where daughter resides with, 
and performs services for, her moth- 
er, prior and subsequent to her mar- 
riage, as a member of the family, it 
will be presumed that such services 
were gratuitous, ih the absence of 
clear proof of an express contract to 
pay therefor. Terry v. Warder, 78 
S.W. 154, 25 Ky.L. 1486. 


[b] Where minor son remained as 
a member of his father’s family aft- 
er marriage, a promise of the father 
could not be implied to pay the son 


31 


Stansbury’s 


§ 27) 


nished by child to parent are presumed to be gra- 
tuitous,*? the implied promise to pay generally rais- 
ed by rendition and acceptance of valuable services*’ 
being inapplicable in the case of child and parent,** 
because such relation rebuts the general presumption 
that payment was to be made for valuable services 
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rendered and accepted,*® and a contract to pay will 


for services rendered during minority 
and after the marriage. Engleman v. 
Engleman, 1 Dana (Ky.) 4387. 


42. Ala.—lLowery v. Pritchett, 85 
So. 531, 204 Ala. 328. 


Ill.—Laymon vy. Francis’ Estate, 213 
Ill.App. 82 


Ind.—Williams v. Resener, 56 N.E. 
857, 25 Ind.App. 132. 


Iowa.—Howell v. Howell, 232 N.W. 
816, 211 Iowa 70; Feltes v. Tobin, 171 
N.W. 739, 187 Iowa'11; Enger v. Lof- 
land, 69 N.W. 526, 100 Iowa 303; Cow- 
an v. Musgrave, 35 N.W. 496, 73 Iowa 
384; Wilson v. Wilson, 2 N.W. 615, 
52 Iowa 44, 


Ky.—Poynter v. Poynter, 268 S.W. 
582, 206 Ky. 836; Norman v. Norman, 
182 S.W. 224, 168 Ky. 365; Bishop v. 
Newman’s Ex’r, 182 S.W. 165, 168 Ky. 
238; Dowell v. Dowell, 125 S.W. 282, 
137 Ky. 167; Terry v. Warder, 78 S. 
W. 154, 25 Ky.L. 1486. 


Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 113. 


Mich.—Riggs v. Riggs, 206 N.W. 
508, 232 Mich. 579; In re Engel’s Es- 
tate, 200 N.W. 138, 228 Mich. 385. 


Minn.—In re Klessig’s Estate, 189 
N.W. 424, 153 Minn. 27. 


Miss.—Wright v. Coleman, 102 So. 
774, 137 Miss. 699. 


Mo.—Bircher vy. Boemler, 103 S.W. 
40, 204 Mo. 554; Clow v. Wormington, 
(App.) 206 S.W. 415; Lawrence v. 
Bailey, 84 Mo.App. 107. 


Neb.—In re Wieland’s Estate, 177 
N.W. 651, 104 Neb. 412; Kloke v. Mar- 
tin, 76 N.W. 168, 55 Neb. 554. 


SR ed v. Seavey, 37 N.H. 


N.Y.—Seaman v. Jamison, 144 N.Y. 
S. 211, 158 App.Div. 835; More v. 
Shepard, 117 N.Y.S. 1095, 133 App. 
Div. 471. But see Ulrich v. Ulrich, 
32 N.E. 606, 186 N.Y. 120, 18 L.R.A. 
37 (to the effect that there is no pre- 
sumption of gratuity). 


N.C.—Grant v. Grant, 14 S.E. 90, 
109 N.C. 710; Young v. Herman, 1 S. 
iDEN SPAS A CRIN I OF rh AU 


N.D.—Sargent vy. Foland, 207 P. 349, 
104 Or. 296 (rule stated in stepson 
case); Bergerson y. Mattern, 170 N. 
Ws as 41 N.D. 404 (recognizing 
rule). 


Or.—Sargent v. Toland, 207 P. 349, 
352, 104 Or. 296 [cit Cyc]; Albee v. Al- 
bee, 3 Or. 321. 


S.cC.—Sherwood v. McLaurin, 88 S. 
E. 3638, 103 S.C. 370; Williams v. Hal- 
Ford 7534S. Es 88; “73 S.C! T19" 

Utah.—Mathias v. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


Vt.—Peters v. Poro’s Estate, 117 A. 
244, 96 Vt. 95, 25 A.L.R. 615. 


W.Va.—Gardner v. Gardner, 166 S. 
By 112, 112 W.Va: 583: 

Wis.—Hall v. Finch, 29 Wis. 278, 9 
Am.R. 559. 

Ont.—Smith v. Smith, 8 Ont.W.N. 
615, 9 Ont. W.N.. 63. 

“It is so usual and natural for chil- 
dren prompted by filial love as well 
as the instinets of common humanity 


[71.C. J.—b] 


to support and maintain their aged, 
infirm, or indigent parents, that the 
law implies no contract in such cas- 
es; but the presumption is that the 
services were rendered gratuitously. 
Wilkes v. Cornelius, 28 P. 135, 136, 
21 Or. 348; 


“Such services are in such cases 
presumed to be rendered on account 
of the moral obligations arising from 
the family relation and to be gratui- 
tous.” Taylor v. George, 161 S.W. 
1187, 176 Mo.App. 215. 


fa] “It is a well-settled presump- 
tion in law that support and care fur- 
nished by a son to his mother in the 
absence of an agreement to pay there- 
for, are gratuitous and preclude the 
idea on the part of the mother of an 
intention to pay or on the part of the 
son to be paid.” More v. Shepard, 117 
N.Y.S. 1095, 183 App.Div. 471, 472. 


[b] Where parent and child re- 
side together as members of the same 
family, the presumption is especially 
strong. Dowell v. Dowell’s Adm’r, 
125 S.W. 2838, 137 Ky. 167; Seavey v. 
Seavey, 37 N.H. 125; Kelly’s Estate, 
Tuck. Surr,)) GN. Y.) 28: 


43. See supra §§ 9-15. 


44. Ga.—Grubbs v. Hamby, 131 S. 
EE. 189, 34 Ga.App. 774. 


Ky.—Atha v. Webster, 205 S.W. 598, 
181 Ky. 581. 


Mo.—Taylor v. George, 161 S.W. 
1187, 176 Mo.App. 215; Cupp v. Mc- 
te 129 S.W. 435, 144 Mo.App. 


N.J.—Smith v. 
N.J.Eq. 564. 


N.D.—Sargent v. Foland, 207 P. 349, 
104 eu 296 (rule stated in stepson 
case). 


Or.—Wilkes v. Cornelius, 28 P. 135, 
21 Or. 348. 


“Ordinarily, where one renders in 
behalf of another valuable services 
which are accepted by the latter, the 
law raises in favor of the former an 
implied promise to pay for the same, 
although no formal or express con- 
traet to pay has been made. Where, 
however, the parties sustain towards 
each other the relation of parent and 
child, and the services performed are 
in the nature of care and attention 
bestowed by a son upon an old and 
infirm father, no such presumption 
arises by operation of law.’ Hudson 
v. Hudson, 16 S.E. 349, 90 Ga. 581 
{quot Grubbs v. Hamby, 131 S.E. 189, 
190, 34 Ga.App. 774]. 


[a] ‘here is no presumption that 
the parent who resides with a child is 
to pay the child for services in wait- 
ing on and caring for her.” Atha v. 
ipa 205 S.W. 598, 181 Ky. 581, 
589. 


[b] “Unlike it would be between 
strangers, no implied contract to pay 
es arises from the performance” 
by a daughter for her mother, living 
with her, ‘of valuable’ services.” 


Smith’s Adm’r, 30 


Taylor v. George, 161 S.W. 1187, 176 
Mo.App. 215. 
45. Young v. Herman, 1 S.E. 792, 


97 N.C. 280. 


aoe, U.S.—Quirk y. Quirk, 155 F. 


[71 C.J.] 65 


not be implied from the mere rendition and accept- 
ance of services or support,*® but in addition there 
must be facts and cireumstances from which it may 
be inferred that pecuniary compensation was expect- 
ed and intended.** 
however, rebuttable in character,*® and recovery 


The presumption of gratuity is, 


Ark.—Williams v. Walden, 100 S. 
W. 898, 82 Ark. 136. 


D.C.—Cohen vy. Cohen, 18 D.C. 227. 


Ga.—Hudson y. Hudson, 16 S.E. 349, 
90 Ga. 581. 


Tll.—Faloon v. McIntyre, 8 N.E. 315, 
118 Ill. 292; Wall v. Wall, 69 Ill.App. 
389; Schwachtgen v. Schwachtgen, 
65 Ill.App. 127 (recognizing rule). 


Ind.—Resor vy. Johnson, 1 Ind. 100. 


Iowa.—McGarvey v. Roods’ Adm’r, 
35 N.W. 488, 73 Iowa 363 (where, 
however, recovery was allowed under 
the facts). 


Ky.—Bishop v. Newman’s Ex’r, 182 
S.W. 165, 168, 168 Ky. 238; Dowell v. 
eo br Adm’r, 125 S.W. 2838, 137 Ky. 


Mich.—Hialey v. Hialey’s Estate, 
121 N.W. 465, 157 Mich. 45; Allen v. 
Allen, 27 N.W. 702, 60 Mich. 635. 


N.H.—Heywood yv. Brooks, 47 N.H. 
231; Seavey v. Seavey, 37 N.H. 125. 


N.Y.—Matter of Skelly, 43 N.Y.S. 
964, 18 Misc. 719. 


N.C.—Avitt v. Smith, 27 S.E. 91, 120 
N.C. 392. 


Pa.—Hertzog v. Hertzog, 29 Pa. 465. 


Utah.—Mathias v. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


Vt.—Danyew v. Powers’ Estate, 78 
A. 785, 786, 84 Vt. 255. 


Va.—Harshberger 
Gratt. (72)_Va.)) 52: 


Wis.—Byrnes v. Clark, 14 N.W. 815, 
Bh tee 13; Pellage v. Pellage, 32 Wis. 


Alta.—Scheffner v. Scheffner, 
Alta.L. 447, 65 Dom.L.R. 343. . 


“The law will not imply a contract 
to compensate for services rendered 
by one person to another when the 
parties stand in the relationship of 
parent and child, and especially is 
this true where the child resides at 
the home of the parent, and the sery- 
ices are such as the affection com- 
monly entertained by a child would 
have required or prompted the child 
to render.”” Dowell v. Dowell’s Adm’r, 
125 S.W. 283, 285, 1387 Ky. 167. 


47. Ala.—Butler y. Kent, 
863, 152 Ala. 594. 


I1l.—Neish v. Gannon, 98 Ill.App. 
248 [aff 64 N.H. 1000, 198 Ill. 219]. 


Ind.—Miller v. Miller, 94 N.E. 243, 
47 Ind.App. 239; Collins v. Williams, 
52 N.B. 92, 21 Ind.App. 227: 


Iowa.—Enger v. Lofland, 69 N.W. 
526, 100 Iowa 303. 


Ky.—Perry v. Perry, 2 Duv. 312. 


Mo.—Erhart v. Dietrich, 24 S.W. 
188, 118 Mo. 418. 


Mont.—Officer v. Swindlehurst, 108 
P. 583, 41 Mont. 126. 


Neb.—Kloke v. Martin, 76 N.W. 168, 
55 Neb. 554; Bell v. Rice, 70 N.W. 25, 
50 Neb. 547. 


48. Ill.—Miller vy. Miller, 16 Ill. 
296; Laymon y. Francis’ Estate, 213 
Ill.App. 82. 


Minn.—In re Idlessig’s Hstate, 189 
SEE 424, 153 Minn. 27 (recognizing 
DUNES) jen 
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may be had where it has been duly rebutted,*® as 
where the presumption of gratuity has been negativ- 
ed by proof of an express contract®°® or a mutual ex- 
pectation of payment,°! or proof that the usual rela- 
tion of parent and child did not exist as between the 


parties.®? 


Where claim that services were performed for par- 
ent is not sustained by the evidence, the parent is not 
liable to compensate the child for such services.** 


Where parent was incapable of contracting and 
services were rendered by a child without expectation 
of compensation, no contract to pay for such serv- 


ices can be implied.°* 


In case of illegitimate children, the presumption 
may apply that services rendered by the child were 


Mont.—Officer v. 
P. 583, 41 Mont. 126. 


N.C.—Patterson v. Franklin, 
B18; 168 “NC: 75. 


R.I.—White v. Almy, 82 A. 397, 401, 
34 Br 29 [rearg den 82 A. 722]. 


Ont.—Smith v. Smith, 8 Ont.W.N. 
615, 9 Ont.W.N. 63. 


[a] Presumption held not rebut- 
ted.— (1) The presumption that serv- 
ices rendered by a son while a mem- 
ber of his father’s family were gra- 
tuitous, and the father’s denial of any 
agreement to pay wages are not over- 
come by the son’s testimony and a 
book, kept by him without his fa- 
ther’s knowledge, containing accounts 
which had been altered, entries evi- 
dently not made at the time they 
purported to be, and memoranda of 
alleged settlements, all made at one 
time. Enger v. Lofland, 69 N.W. 526, 
100 Iowa 303. (2) The fact that de- 
cedent boarded with her son-in-law 
and daughter at a fixed price per an- 
num is a strong indication, but not 
conclusive evidence, that services ren- 
dered her by her daughter were also 
ona contract basis, and to be paid for. 
Diehl’s Appeal, 2 Leg.Gaz. (Pa.) 113. 


49. In re Grogan’s Estate, 145 N.Y. 
S. 285, 288, 82 Misc. 555, 11 Mills Surr. 
279; Patterson v. Franklin, 84 S.E. 
18, 168 N.C. 75; White v. White, 1 Pr. 
Edw.Isl. 75. 


“Tf the evidence is of such a char- 
acter as to overcome the inference 
that the services were gratuitously 
rendered, then the claimant is in the 
same situation as if such services had 
been rendered by a stranger.’”’ In re 
Grogan’s Estate, supra. 


[a] For example, where a daugh- 
ter claiming compensation for her 
services to her, father introduces evi- 
dence sufficient to overcome the in- 
ference that such services were gra- 
tuitously rendered, she can recover 
just as a stranger could. In re Gro- 
gan’s Estate, 145 N.Y.S. 285, 82 Misc. 
555, 11 Mills Surr. 279. 


50. See Parent and Child § 93. 


51. In re Hamlin’s Estate, 193 N. 
W. 833, 223 Mich. 156; In re Slaugh- 
enwhite, 38 N.S. 47. 


[a] For example, the presumption, 
based on the tie of blood and affec- 
tion, that services ‘rendered a parent 
by a child living at home are gra- 
tuitous, gives way to an express or 
implied agreement to pay therefor; 
and such agreement may be express- 
ed in positive terms or be found from 
evidence clearly disclosing that the 
services were rendered with expec- 
tation of pay and acceptance with 
knowledge of such mercenary motive 


Swindlehurst, 108 


84 S. 
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eratuitous.°> 


[§§ 27-28 


Where parent agrees to compensate child by will 
for services, board, or moneys expended by child for 
parent, and then by transfer of property in his life- 
time makes it impossible to keep such agreement, the 


child may recover the reasonable value thereof in an 


nied.°? 


action against the parent,°® although if the parent 
has not put it out of his power to perform the agree- 
ment to compensate by will, recovery should be de- 


‘ 


[§ 28] b. Necessity and Sufficiency of Contract 
and Proof Thereof. To entitle a child to compensa- 


tion for services rendered or support furnished his 


and with expectation to pay therefor. 
In re Hamlin’s Estate, 193 N.W. 833, 
223 Mich. 156. 


52. Steel v. Steel, 12 Pa. 64; a ad 
erick v. Broderick, 28 W.Va. 378 


[a] Dealing as strangers. ae a 
it appears that a natural son and his 
father dealt..<.at ,arm’sS length as 
strangers, and that the son rendered 
valuable services to the father, com- 
pensation is due, although there was 
no express contract. Broderick v. 
Broderick, 28 W.Va. 378. 


[b] Services rendered on basis of 
master and servant.—Services ren- 
dered by a son to his father, at the 
request of the latter, on the basis of 
master and servant and not on that 
of parent and child, constitute a 
ground for a recovery. Steel v. Steel, 
12 Pa. 64 


53. Bettinger v. Bettinger, 150 N. 
W. 1025, 169 Iowa 40. 


[a] Running father’s business for 
own benefit.—Where a father allowed 
his sons to conduct his livery stable 
business, and to receive the entire 
proceeds thereof, the facts that the 
sons lived with their father and used 
his property in conducting the busi- 
ness did not militate against the con- 
clusion that they were working for 
themselves and not for their father, 
and the latter was not liable to them 
for work and labor done in connection 
with the business. Bettinger v. Bet- 
tinger, 150 N.W. 1025, 169 Iowa 40. 


54. Heller Aller Co. v. Ries, 129 N. 
W. 724, 164 Mich. 501. 


55. Williams v. Halford, 53 S.E. 
S873, S.C. 119; 
[a] Belief 


in legitimacy.—The 


services of illegitimate children while’ 


living with, and working for, their 
father under the belief that they were 
legitimate are presumed to be gra- 
tuitous. Williams y. Halford, 53 S.E. 
Sona srS.C. 19. 


56. Messier v. Messier, 82 A. 996, 
34 RI. 233. 


57. Messier v. Messier, supra. 


58. Ark.—Lineback y. Smith, 215 
S.W. 662, 140 Ark. 500. 


Ga.—Poole v. Baggett, 36 S.E. 86, 
110 Ga. 822; O’Kelly v. Faulkner, 17 
S.E. 847, 92 Ga. 521; Hudson v. Hud- 
son, 16 S.E. 349, 90 Ga. 581; Edwards 
v. Smith, 157 S.E. 348, 42 Ga.App. 730; 
Grubbs v. Hamby, 131 S.E. 189, 34 
Ga.App. 774. 


Ind.—Miller v. Miller, 94 N.E. 243, 
47 Ind.App. 239; Williams v. Resener, 
56 N.E. 857, 25 Ind.App. 132. 


lowa.—Howell v. Howell, 232 N.W. 
816, 211 Iowa 70; Feltes v. "Tobin, ibe 


parent they must have been supplied under a con- 
tract for payment, either express or implied.®* There 


N.W. 739, 187 Iowa 11; Spitzmiller 
v. Fisher, 42 N.W. 197, 77 Iowa 289. 


Ky.—Farley v. Stacey, 197 S.W. 
636, 177 Ky. 109, 1 A.L.R. 1181; Perry 
Ve Perry, 2 Devs 312; Wells v. Weaver, 
6 Ky.L. 665 


TikicsTedbetter v. Ledbetter, 2 La. 
Ann, 215. 


Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 113. 


Mich.—More y. Luther, 116 N.W. 
986, 153 Mich. 206, 18 L.R.A.N.S. 149. 


Miss.—Wright v. Coleman, 102 So. 
774, 137 Miss. 699. 


Mo.—Kostuba v. Moeller, 38 S.W. 
946, 137 Mo. 161; Reando v. Misplay, 
2 S.W. 405, 90:Mo. 251, 59 Am.R. 13; 
Bunton v. Newell, (App.) 239 S.W. 
1096 (agreement found by jury); Tay- 
lor v. George, 161 S.W. 1187, 176 Mo. 
App. 215; Cupp v. cCallister, 129 
S.W. 435, 144 Mo.App. 111; Fitz- 
patrick vy. Dooley, 86 S.W. 719, 112 Mo. 
App. 165; Wood v. Flanery, 89 Mo. 
App. 632; Penter v. Roberts, 51 Mo. 
app. 222; Woods v. Land, 30 Mo.App. 


N.H.—Page v. Page, 61 A. 356, 73 
N.H. 305, 6 Ann.Cas. 510 and note. 


N.J.—Smith v. Smith’s Adm’r, 
N.J.Eq. 564. 


N.Y.—More v.- Shepard, 117 N.Y.S. 
1095, 133 App.Div. 471; Wamsley v. 
Wamsley, 62 N.Y.S. 954, 48 App.Div. 
330; Matter of Stevenson, 33 N-Y.S. 
493, 86 Hun 325; Matter of Swort- 
hout’s Estate, 76 N.Y.S. 961, 38 Misc. 
56, 3 Mills Surr. 85. 


N:-C.—Avitt. vy. Smith, 2%) Sim °92) 
120. N.C. 392. 


Pa.—Titman’s Adm’r y. Titman, 64 
Pa. 480; In re Walker’s Estate, 3 
Rawle 2438. 


R.I.—Messier v. Messier, 82 A. 996, 
34 RL. 2338) 


S.C.—Gaston v. Gaston, 61 S.E. 393, 
SOAS: Caawon. 


Tex.—Rockowitz A 
(Civ.-App.) 146 S.W. 1070. 


vVt.—Danyew v. Powers’ Hstate, 78 
AENIS5, S84 Vit. 255: 


W.Va.—Cann v. Cann, 20 S.E. 910, 
40 W.Va. 138. 


“Before one party can recover from 
another a money consideration under 
such circumstances, there must be 
proof of a contractual relation, show- 
ing both an intention and obligation 
on the one party to pay and an inten- 
tion and right on the other party to 
demand and receive pay for such 
services.” Taylor v. George, 161 S.W. 
1187, 176 Mo.App. 215. 
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are judicial statements to the effect that an express 
agreement is essential to recovery,°® or that an ex- 
press contract is necessary to overcome the presump- 
tion of gratuity,®® although other courts state that 
an express agreement need not be shown.®+ 
been said that this seeming difference in judicial 
views is abstract rather than practical,®? resulting 
primarily from the views of the court as to the suffi- 
ciency or insufficiency of the evidence to support the 
claim for compensation,®* or from the failure to dis- 
tinguish between a contract imphed in fact and one 
implied in law,°* and the true rule would seem to be 
merely that to recover there must be either an ex- 
press agreement or its equivalent,®® proof of either 


“To warrant recovery by a child 
from a parent for services rendered, 
they must have been rendered either 
under an express contract or with a 
mutual understanding and expecta- 
tion of payment, though such con- 
tract or such understanding and ex- 
pectation may be inferred from cir- 
cumstances. The relation of master 
and servant or of debtor and creditor 
must in some way be substituted for, 
or added to, the mere relation of 
parent and child.”” Danyew v. Pow- 
ers’ Estate, 78 A. 785, 786, 84 Vt. 255. 


[aj] Son’s mere expectation of pay- 
ment without contract is not suffi- 
eient to entitle the son to compensa- 
tion for services rendered and board 
furnished his mother. Messier v. 
Messier, 82 A. 996, 34 R.I. 233. 


59. Ala.—Borum v. Bell, 
454, 132 Ala. 85. 


I1l.—Faloon v. McIntyre, 8 N.E. 315, 
118 Ill. 292; McNemar v. McNemar, 
137 Tll.App. 504. 


Ky.—Austin v. Sellars’ Adm’r, 261 
S.W. 248, 202 Ky. 742 (where, how- 
ever, an express contract was 
shown); Atha v. Webster, 205 S.W. 
598, 181 Ky. 581; Baugh v. Baugh’s 
Adm’r, 109 S.W. 345, 139 Ky. 830, 33 
Ky.L. 148. 


Mich.—Hialey v. Hialey’s BHstate, 
121 N.W. 465, 157 Mich. 45 (express 
eontract shown); Allen y. Allen, 27 
N.W. 702, 60 Mich. 635. 


31 So. 


‘N.J.—Haberman v. Kaufer, 61 A. 
976, 70 N.J.Eq. 381. 
N.M.—Garcia v. Candelaria, 54 P. 


342, 9 N.M. 374. 


N.Y.—Otis v. Wall, 22 N.E. 568, 117 
N.Y. 131. 

Or.—Barrett v. Barrett, 5 Or. 411. 

Pa.—Burtgess v. Burgess, 1 A. 167, 
109 Pa. 312; Miller’s Appeal, 100 Pa. 
568, 45 Am.R. 394; Watson’s Ex’rs 
v. Stem, 76 Pa. 121; Leidig v. Coov- 
er’s Ex’rs, 47 Pa. 534. 


Wis.—Pritchard v. Pritchard, 34 
N.W. 506, 69 Wis. 373. 


60. Dowell v. Dowell’s Adm’r, 125 
S.W. 283, 137 Ky. 167; Baldwin v. 
Kansas City Rys. Co., (Mo.App.) 218 
S.W.. 955. 


[a] For example, where there was 
no evidence of any express agreement 
by an injured father to pay _ his 
daughters and other children for their 
services in nursing him, their serv- 
jees were presumed to be’ rendered 
gratuitously. Baldwin v. Kansas 
City Rys. Co., (Mo.App.) 218 S.W. 955. 


61. Ala.—Lowery v. Pritchett, 85 
So. 531, 204 Ala. 328 (rule recognized 
jn son-in-law case). 


Iowa.—McGarvey vy. Roods’ Adm’r, 
35 N.W. 488, 73 Lowa 363. 


Ky.—Engleman v. Engleman, 1 
Dana 437 (where, however, neither an 
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It has 


express nor an implied contract was 
shown). 


Minn.—In re Klessig’s Estate, 189 
N.W. 424, 153 Minn. 27. 


Mo.—Cole v. Fitzgerald, 111 S.W. 
628, 630, 182 Mo.App. 17; Fry v. Fry, 
94 S.W. 990, 119 Mo.App. 476. 


Utah.—Mathias v. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


Vt.—Peters v. Poro’s Hstate, 117 
A. 246, 96 Vt. 95, 25 A.L.R. 615 (rule 
recognized in brother and _ sister 
case). 


Ont.—Smith! y. Smith, 8 Ont.W.N. 
615, 9 Ont.W.N. 63. 


“When the courts say an express 
contract must be shown in cases like 
this, they only mean the law will not 
imply a contract if the family rela- 
tion existed, and do not mean a con- 
tract must be proved by direct testi- 
mony.” Cole vy. Fitzgerald, supra. 


62. Bryant v. Fogg, 134 A. 510, 125 
Me. 420, 424. 


63. Bryant v. Fogg, supra. 


“While there are varying theories 
as to presumptions and counter pre- 
sumptions and what evidence rebuts 
presumptions, and as to implications 
to be drawn from certain kinds of evi- 
dence and their effect, and as to 
whether agreements of this kind must 
be express and, if so, the admissible 
proof of them, or may be implied, 
upon careful examination of the cases 
it would appear that the seeming dif- 
ferences are often abstract and so 
minute as not to be of practical con- 
sideration and that the differences in 
the opinions are really, in the final 
analysis, based upon the views of the 
court as to the sufficiency or insuffi- 
ciency of certain kinds of evidence to 
establish such a claim and as to 
whether in this class of cases a high- 
er degree of certainty and definite- 
ness in the evidence to establish is 
required than in the ordinary civil 
case.” Bryant v. Fogg, supra. 


64. Peters v. Poro’s Estate, 117 A. 
244, 246, 96 Vt. 95, 25 A.L.R. 615 
(brother and sister case). 


“Some of the earlier cases ... 
give the impression that an express 
promise must be proved when the 
relation of the parties is that of par- 
ent and child, or its equivalent. This 
apparent contradiction, however, is 
due to a failure to distinguish be- 
tween contracts implied in law and 
contracts implied as a matter of fact. 
Cases of the nature involved here all 
contemplate contracts of the latter 
class, which are essentially the same 
in that source of the obligation in 
each case is the intention of the par- 
ties. The terms ‘express contract’ 
and ‘contract implied in fact’ indicate 
a difference only in the mode of proof. 
A contract implied in fact is implied 
only in that it is to be inferred from 
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an express or an implied contract being sufficient 
to overcome the presumption of gratuity arising from 
the relation of parent and child,®°* and that there 
must be a legal obligation to pay as distinguished 
from a mere intention,®? a contract in fact rather 
than in law,°® and that in the case of parent and 
child the necessary contract must be proved by clear 
and convincing evidence®® of either an express agree- 
ment or facts independent of rendition and accept- 
ance of the services or support from which an infer- 
ence may be drawn that payment was contemplated 
by both parties, although a preponderance of evi- 
dence has been held sufficient as against the conten- 
tion that the proof of contract must be unequivocal 


the circumstances, the conduct, acts, 
or relation of the parties, rather than 
from their spoken words.” Peters v. 
Poro’s Estate, supra (brother and sis- 
ter case). 


65. Wilkes v. Cornelius, 28 P. 135, 
21 Or. 348. ° 


66. Miller v. Miller, 16 Ill. 296; 
Laymon vy. Francis’ Est., 213 I11l.App. 
82; Einolf v. Thompson, 103 N.W. 
1026, 104 N.W. 290, 547, 95 Minn. 230 
(rule applied in case of foster parent 
and child); Smith vy. Smith, 8 Ont.W. 
N. 615, 9 Ont.W.N. 63. 


67. Sherwood v. McLaurin, 88 S.E. 
363, 103 S.C. 370. 


68. Peters v. Poro’s Estate, 117 A. 
244, 96 Vt. 95, 25 A.L.R. 615. 


69. 
182 S.W. 165, 168 Ky. 238. 


Neb.—In re Wieland’s Hstate, 177 
N.W. 651, 104 Neb. 412. 


sana ee ee v. Munger, 33 N.H. 


N.Y.—More v. Shepard, 117 N.Y.S. 
1095, 133 App.Div. 471. 


Okl.—Eatmon y. Penland, 249 P. 
387, 119 OKI. 180, 


Or.—Wilkes vy. Cornelius, 28 P. 135, 
21, Or. 348. 


PA ae VT gana sits Appeal, 5 Watts & S. 


W.Va.—Gardner vy. Gardner, 166 S. 
BE. 112, 112 W.Va. 583. 


[a] For example, to overcome the 
presumption that services rendered 
by a child for a parent, after attain- 
ing majority, and during the continu- 
ance of the family relation, were not 
rendered gratuitously, it must clear- 
ly and satisfactorily appear that the 
parent promised or agreed to pay 
therefor. In re Wieland’s Estate, 177 
N.W. 651, 104 Neb. 412. 


[b] Clear, direct and positive 
proof of an understanding or agree- 
ment on the part of the parent to pay 
and of the child to receive compensa- 
tion” is necessary to overcome the 
presumption of gratuity and to en- 
title the child to recover compensa- 
tion for board and lodging furnished 
his parent. Wilkes v. Cornelius, 28 
B.. 135, 136,.21 Or. 348. 


[ec] “The reason for the rule re- 
quiring clear proof of the existence 
of a contract to pay children for sery- 
ices of the character above described 
before recovery can be had for them 
is based upon the presumption that 
they are gratuitous; that the parties 
reside together for their mutual ad- 
vantage; that it is the duty of the 
child to care for his aged and infirm 
parent.” Bishop vy. Newman’s }Hx’r, 
182 S.W. 165, 168, 168 Ky. 238. 


Degree of proof generally see infra 
§§ 118, 120 


Ky.—Bishop vy. Newman’s Ex’r, 
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and conclusive.7°® 


70. Putnam vy. Town, 34 Vt. 429. 


71. Abel v. Roosenraad, 138 N.W. 
325, L738 Mich. ‘93. 


72, $<Ala.—Kinnebrew’s 
noee v. Kinnebrew’s Adm’rs, 


Ind.—Meyer v. Meyer, 129 N.E. 340, 
74 Ind.App. 699; Wainwright Trust 
Co. v. Kinder, 120 N.E. 419, 69 Ind. 
App. 88; Williams v. Resener, 56 N.E. 
857, 25 Ind.App. 132; Forester: v. 
Forester, 38 N.E. 426, 10 Ind.App. 680; 
Tc v. Story, 27 N.E. 573, 1 Ind.App. 


Distribu- 
35 Ala. 


Iowa.—McGarvey v. Roods’ Adm’r, 
35 N.W. 488, 73 Iowa 363. 


Me.—Bryant v. Fogg, 134 A. 510, 
125 Me. 420. 


Md.—Hardy v. Hardy, 28 A. 887, 79 
Mo. 9. 


Mass.—Turner vy. Buttrick, 172 N.E. 
246, 272 Mass. 261. 


Mich.—Abel y. Roosenraad, 138 N. 
W. 325, 173 Mich. 93. 


Mo.—Hoffman vy. Sawyer, 
50 S.W.(2d) 674; Wiley v. Wiley, 
(App.) 182 S.W. 107; Cupp v. McCal- 
lister, 129 S.W. 435, 144 Mo.App. 111; 
EHisminger y. Stanton, 107 S.W. 460, 
129 Mo.App. 403; Fry v. Fry, 94 S.W. 
990, 119 Mo.App. 476. 


Mont.—Officer v. Swindlehurst, 108 
P. 583, 41 Mont. 126. 


Neb.—Kloke v. Martin, 76 N.W. 
168, 55 Neb. 554; Bell v. Rice, 70 N. 
W. 25, 50 Neb. 547. 


N.Y.—Robinson y. Raynor, 28 N.Y. 
494 [rev 36 Barb. 128]; Davis v. Gal- 
lagher, 5d JNaYis:, 1060; 37. App. Div. 
627; In re Chafee’s Estate, 204 N.Y. 
S. 765, 122 Misc. 768. 


N.C.—Ellis v. Cox, 97 S.E. 468, 176 
N.C. 616. 


N.D.—Bergerson v. Mattern, 170 N. 
W. 877, 41 N.D. 404 [cit Cyc]. 


Ohio.—Willis v. Dun, Wright 133. 


R.I.—White v. Almy, 82 A. 397, 722, 
34, RL. 29: 


Utah.—Mathias v. Tingey, 118 P. 
781, 782,-39 Utah 561, 38 L.R.A.N.S. 
749 [quot Cyc]. 


Ont.—Smith v. Smith, 8 Ont.W.N. 
615, 9 Ont.W.N. 63; Collins v. Col- 
lins, 6 Ont.W.R. 71; Campbell v. Pond, 
4 Ont.W.R. 16. 


“Although the usual presumption 
is that services rendered by a child 
to its parents are acts of kindness 
and gratuitous and do not create by 
their rendition an implied promise to 
pay therefor, nevertheless, where the 
services rendered are so exceptional 
and peculiar and the surrounding cir- 
cumstances such as to lead the rea- 
sonable belief of an understanding 
that pecuniary compensation should 
be made, a contract to pay therefor 
may be implied.” Bergerson v. Mat- 
tern, 170 N.W. 877, 41 N.D. 404. 


[a] Rule applied to permit recov- 
ery for: (1) Board. McGarvey v. 
Roods’ Adm’r, 35 N.W. 488, 73 Iowa 
363. (2) Board and moneys expend- 


(App.) 


Thus the right to compensation 
may be established without proof of a formal con- 
tract,’1 a contract by a parent to pay for services 
or support may be implied from the circumstances,’? 
by inference without proof of an express agreement 
or promise,’* as in the case of an adult child remain- 
ing with a parent and performing services after at- 
taining his majority,’* or where it appears that com- 
pensation therefor was expected and intended,*® as 
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ed for nurse and doctor. White v. 
Almy, 82 A. 397, 722, 34 R.I. 29. 


[b] Contract arising after major- 
ity.—Where defendant promised to 
pay his daughter for her household 
services some months before she 
reached her majority, but she con- 
tinued to render such _ services 
through the following years, she was 
entitled to recover on the implied con- 
tract to pay arising from acceptance 
of the services under the circum- 


stances. Wiley v. Wiley, (Mo.App.) 
182 S.W. 107. 
{c] Implied contract not shown.— 


Engleman y. Engleman, 1 Dana (Ky.) 
437; Gardner y. Gardner, 166 S.E. 112, 
112 W.Va. 583. 


[da]; Circunistances held insuffi- 
cient to show agreement to pay.— 
Enger v. Lofland, 69 N.W. 526, 100 


Iowa 303; Engleman v. Engleman, 1 
Dana (Ky.) 437; Hertzog v. Hertzog, 
29 Pa. 465; Rainsford v. Rainsford, 


14 S.C.Eq. 343. 


[e] Circumstances held sufficient 
to take question to jury.—Koch v. 
Hebel, 32 Mo.App. 103; Hendriks v. 
Hendriks, 27 U.C.Q.B. (Ont.) 447. 


73. Fla.—Mills v. Joiner, 20 Fla. 
479. 


Ill. Neish v. Gannon, 98 I1]l.App. 
248 [aff 64 N.E. 1000, 198 Ill. 219]. 


Ind.—Hilbish yv. Hilbish, 71 Ind. 
27; Smith v. Denman, 48 Ind. 65; 
Adams v. Adams’ Adm’r, 23 Ind. 50; 
Story v. Story, 27 N.E. 573, 1 Ind.App. 
284. 


Utah.—Mathias v. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


Wis.—Fisher y. Fisher, 5 Wis. 472. 


[a] Although there is no express 
contract, “if from all the facts and 
circumstances surrounding the par- 
ties, and under which the services 
were commenced and rendered, it can 
be reasonably inferred that the child 
expected to receive remuneration, and 
the parent intended to pay for the 
services, a promise to pay therefor 
may be implied.” Mathias vy. Tingey, 
118 PP. (81) 782,89 Utah -561,, 38) Lor: 
A.N.S. 749. 


74. Cal.—Friermuth v. Friermuth, 
46 Cal. 42. 


Ind.—Adams v. Adams’ Adm’r, 23 
Ind. 50; Pitts’ Adm’r v. Pitts, 21 Ind. 
309; McCormick v. McCormick, 28 N. 
E. 122, 1 Ind.App. 594. 


Md.—Hardy v. Hardy, 28 A. 887, 79 
Md. 9. 


Mo.—Ronsiek yv. Boverschmidt’s 
Adm’r, 63 Mo.App. 421. 


ae v. Roberts, 
521. 


vVt.—Putnam v. Town, 34 Vt. 429. 


Ont.—Smith v. Smith, 8 Ont.W.N. 
615, 9 Ont.W.N. 63. 


And see cases supra note 72. 


Compare Voss v. ‘Voss, 113 N.W. 
1097, 134 Wis. 52 (holding that the 
rule that, when a son remains at 
home after his majority and renders 


47 Barb. 
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where there was a mutual understanding that the 
services were to be paid for.7* While the statements 
and declarations of a parent with reference to the 
value and importance of services rendered him by his 
child,?” or showing an intention to make compensa- 
tion therefor,’* are to be considered in determining 
the right to payment for such services, and may, in 
combination with other circumstances, be sufficient 
to raise an implied contract for compensation,’® yet 


ordinary services to his father, no 
contract to pay therefor will be im- 
plied, but an express contract must 
be proved, is subject to the exception 
that, where the services are rendered 
in reliance on amexpress oral prom- 
ise to deed or devise real estate, a 
contract to pay fhe reasonable value 
of the services may be implied, pro- 
vided the express promise be satis- 
factorily proved, although the prom- 
ise be not enforceable because not in 
writing; and this is true although 
the alleged promise does not fix the 
time for which the services were to 
continue). 


75. Cal.—Friermuth vy. Friermuth, 
46 Cal. 42. 


Ill. Byers v. Thompson, 66 Ill. 421. 


Ind.—Hill v. Hill, 90 N.E. 331, 45. 
Ind.App. 99. 


Iowa.—Marietta v. Marietta, 57 N. 
W. 708, 90 Iowa 201. 


Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 113. 


Mich.—Abel v. Roosenraad, 138 N. 
W. 325, 173 Mich. 93: 


Mo.—Brock v. Cox, 38 Mo.App. 40. 


N.J.—De Camp va Wilson, 31 N.J. 
Eq. 656. 


Vt.—Fitch v. Peckham, 16 Vt. 150. 


76. Ind.—McCormick y. McCormick, 
28 N.E. 122, 1 Ind.App. 594. 


Iowa.—McGarvey v. Roods’ Adm’r, 
35 N.W. 488, 73 Iowa 363. 


Mich.—Sammon v. Wood, 65 N.W. 
529, 107 Mich. 506. 


N.J.—Updike vy. Ten Broeck, 32 N. 
J.Law 105. 


N.Y.—Robinson y. Raynor, 28 N.Y. 
494 [rev 36 Barb. 128]; Green v. 
Roberts, 47 Barb. 521. 


N.D.—Bergerson y. Mattern, 170 N. 
W. 877, 41 N.D. 404. 


je Slaughenwhite, 38 N.S. 


77. Hart v. Hess, 41 Mo. 441. 


78. Marion vy. Farnan, 22 N.Y.S. 
946, 68 Hun 383; Hatmon v. Penland, 
249 P. 387, 119 Okl. 180; Henricks v. 
Henricks, 27 U.C.Q.B. (Ont.) 447. 


79. Carrell v. McDonnell, 122 S.W. 
1129, 139 Mo.App. 450; Finnell v. 
Gooch, 59 Mo.App. 209. 


{a] Illustration.—Where a mar- 
ried daughter, living with her hus- 
band apart from her father, was re- 
quested by the latter to come home 
and work, and thereafter she broke 
up her home and went to her father’s 
home and rendered services for sey- 
eral years, and before any services 
were rendered he promised her that 
he would do what was right, and, 
after the rendition of a part, he said 
he would pay her for everything, she 
was entitled to recover the value of 
the services, as the father’s request 
raised an implied contract to pay 
therefor. Carrell v. McDonnell, 122 
S.W. 1129, 139 Mo.App. 450. 
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loose general statements or declarations of gratitude 
or affection on the part of the parent,®° or that the 
child would not lose anything,*! or mere general 
statements of an intention to make compensation,*” 
or that he desired the child to be paid,®* or that the 
child ought to be paid,®* or should be paid®® for such 
services do not entitle the child to a recovery. An 
acknowledgment by the mother, after the father’s 
death, of the child’s claim for services rendered dur- 


ing his minority is of no effect.8® 


[§ 29] c. Character of Service Rendered; Rec- 
iprocity.*’ .The general rule denying a child com- 
pensation for services rendered his parent®® has been 
applied to preclude recovery by a child for services 


80. Bishop v. Newman’s Px’r, 182 
S.W. 165, 168 Ky. 2388; Dowell v. 
Dowell’s Adm’r, 125 S.W. 283, 137 Ky. 
167; Louder v. Hart, 52 Mo.App. 377; 
Murphy v. Corrigan, 28 A. 947, 161 
Pa. 59; Candor’s Appeal, 5 Watts & 
S. (Pa.) 513; Jackson’s Adm’r v. 
Jackson, 31 S.E. 78, 96 Va. 165. 


81. Lineback v. Smith, 215 S.W. 
662, 140 Ark. 500. 


{a] Illustration.—Statements by a 
mother after death of the father that 
a son would not lose anything if he 
would come and live with her, and 
that she expected him to get what 
she had at her death, would not raise 
an implied contract to remunerate 
him for services which might well be 
attributed to affection and loyalty of 
a dutiful son to his mother. Line- 
back v. Smith, 215 S.W. 662, 140 Ark. 
500. 


82. Iowa.—Donovan v. Driscoll, 90 
N.W. 60, 116 Iowa 339. 


Ky.—Mitchell v. Mitchell, 265 S.W. 
301, 204 Ky. 745; Bishop v. Newman’s 
Ex’r, 182 S.W. 165, 168 Ky. 238; Dow- 
ell v. Dowell’s Adm’r, 125 S.W. 283, 
137 Ky. 167. 


Mo.—Clow v. Wormington, (App.) 
206 S.W. 415; Taylor v. George, 161 
S.W. 1187, 176 Mo.App. 215; Woods v. 
Land, 30 Mo.App. 176. 


N.J.—Ridgway v. English’s Ex’rs, 
22 N.J.Law 409. 


Okl.—Eatmon vy. Penland, 249 P. 
387, 119 Okl. 180. 


Pa.—Matter of Shelly’s Estate, 1 
ecoteen 443; Hess’ Estate, 13 Phila. 

5 

S.C.—Gaston vy. Gaston, 61 S.E. 393, 
SOS. C2 1572 


“Mere loose expressions of the fa- 
ther of an intention to pay for the 
services without distinct admissions 


of a contract, are insufficient.” Mat- 
ter of Shelly’s Estate, supra. 
[a] “Statements indicating the 


purpose of the parent to make com- 
pensation .. are not sufficient 
to prove that a contract for _ the 
payment for the services has been 
made and exists.” Bishop v. New- 


man’s Ex’r, 182 S.W. 165, 168, 168 
Ky. 238. 
83. O’Kelly v. Faulkner, 17 S.E. 


847, 92 Ga. 521; Grubbs v. Hamby, 
131 S.E. 189, 34 Ga.App. 774; Bishop 
v. Newman’s Ex’r, 182 S.W. 165, 168 
Ky. 238; Gaston yv. Gaston, 61 S.E. 
393, 80 S.C. 157. 


84. Mitchell v. Mitchell, 265 S.W. 
301, 204 Ky. 745; Bishop v. Newman’s 
Ex’r, 182 S.W. 165, 168 Ky. 238; Mat- 
ter of Dusenberry, 32 N.Y.S. 820, 10 
Mise. 633, 1 Gibb.Surr. 208; In re 
Kirkpatrick’s Estate, 13 S.E. 450, 34 
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attentions,®® farming,®® housekeeping,®* nursing, 
professional services,®* sewing, mending, or making 
of clothes,°4 and washing and ironing;®*® although 
where the circumstances were such as to justify im- 
plication of a contract for compensation despite the 
existence of the relation of parent and child, recov- 
ery has been allowed a child for services rendered 
the parent’ in respect of clearing land,®® farming,°* 
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rendered his parent in respect of personal care and 


noe 


housekeeping and care of infirm parent,®® and nurs- 


ing.?® 


S.C. 255. 
85. Bishop v. Newman’s Ex’r, 182 
S.W. 165, 168 Ky. 238; Reynolds’ 


Adm’r v. Reynolds, 18 S.W. 517, 92 
Ky. 556, 13 Ky.L. 793; Matter of Du- 
senberry, 32 N.Y.S. 820, 10 Misc. 638, 
1 Gibb.Surr. 208; Hapke v. Hapke, 
220 P. 660, 93 Okl. 180; Leidig v. 
Coover’s Ex’rs, 47 Pa. 534; Hollow- 
busl’s Estate, 13 Phila. (Pa.) 217. 


86. Ledbetter vy. Ledbetter, 2 La. 
Ann. 215. 


87. Character of service as af- 
fecting right to compensation where 
eee and child live apart see infra 


88. See supra § 27. 


89. Bishop v. Newman’s Ex’r, 182 
S.W. 165, 168 Ky. 238. 


90. Donovan y. Driscoll, 90 N.W. 
60, 116 Iowa 339; Wilson v. Wilson, 
2 N.W. 615, 52 Iowa 41; In re Engel’s 
Estate, 200 N.W. 138, 228 Mich. 385; 
Wamsley v. Wamsley, 62 N.Y.S. 954, 
48 App.Div. 330. 


91. Williams v. Resener, 56 N.E. 
857, 25 Ind.App. 132; Leidig v. Coov- 
er’s Ex’rs, 47 Pa. 534; Danyew v. Pow- 
ers’ Estate, 78 A. 785, 84 Vt. 255. 


92. Mitchell v. Mitchell, 265 S.W. 
301, 204 Ky. 745; Norman vy. Norman, 
182 S.W. 224, 168 Ky. 365; Bishop v. 
Newman’s Ex’r, 182 S.W. 165, 168 Ky. 
238; Lowe v. Lowe, 73 A. 878, 111 Md. 
113; Baldwin v. Kansas City Rys. 
Co., (Mo.App.) 218 S.W. 955; Danyew 
ye epwers: Estate, 78 A. 785, 84 Vt. 

oo. 

93. Moore v. Moore, 3 Abb.Dec. (N. 
VA) 2303 024 How. Pree 


[a] As physician.—Where a son 
rendered his father professional serv- 
ices in his capacity of physician, in 
denying the son a right of recovery 
for such services the court said: 
“The appellant has never pretended 
that there was any agreement or un- 
derstanding between his father and 
himself to pay for professional sery- 
ices. He places his right to recover 
on showing that he rendered meritori- 
ous and valuable services, which were 
accepted by the testator. Ordinarily, 
from the fact of the rendition and ac- 
ceptance of services, beneficent in 
their nature, the law will imply a 
promise to pay what the services are 
reasonably worth. This implication 
may not be repelled wholly by the 
fact that the service is rendered to 
a parent by son of full age; but the 
legal presumption of an obligation 
to pay is less strong when the rela- 
tion of parent and child exists, than 
in the case of dealing between per- 
sons not bound to each other. If, 
to the relationship, he added other 
circumstances, tending to show as a 


But the usual presumption of gratuity! has 
been held inapplicable where there was an absence 
of the mutual and reciprocal benefits ordinarily in- 
herent in the family relationship of parent and 
child,? or where the services furnished by the child 


matter of fact, that the services were 
gratuitously rendered, and without 
any expectation at the time on either 
side that payment was to be made, 
the law will not imply a contract for 
compensation. A person cannot per- 
form services, intending them to be 
gratuitous, and with a tacit under- 
standing that no pecuniary charge is 
to be made, and afterwards recover 
on a quantum meruit for such serv- 
ices.”” Moore y. Moore, 3 Abb.Dec. 
(N.Y.) 303, 312, 21 How.Pr. 211: 


94. Lowe v. Lowe, 73 A. 878, 111 
Md. 113; Danyew v. Powers’ Estate, 
4,8 ASNT85. 84 Vite 2i55: 


95. Lowe v. Lowe, 73 A. 878, 111 
Md. 113. 


96. Abel v. Roosenraad, 138 N.W. 
325, 173 Mich. 93. 


ate Hardy v. Hardy, 28 A. 887, 79 


[a] For example, where a father 
induces a son, after he has attained 
majority, to work on the former’s 
farm, and the son remains for years, 
rendering continuous and valuable 
services, a promise to pay the rea- 
sonable value thereof may be im- 
plied. Hardy v. Hardy, 28 A. 887, 
TEMG, 9% 


98. McCormick v. McCormick, 28 
N.E. 122, 1 Ind.App. 594; Bryant v. 
Fogg, 134 A. 510, 125 Me. 420; Wiley 
v. Wiley, (Mo.App.) 182 S.W. 107; 
In re Chafee’s Estate, 204 N.Y.S. 765, 
122 Misc. 768. 


99. Fry v. Fry, 94 S.W. 990, 119 
Mo.App. 476. 


1. See supra § 27. 


2. In re Grogan’s Estate, 145 N.Y. 
S. 285, 82 Misc. 555, 11 Mills Surr. 
279. See Snyder v. Nixon, 176 N.W. 
808, 188 Iowa 779 (to the effect that 
while lack of reciprocity may not be 
sufficient entirely to overcome the 
presumption of gratuity in respect of 
services such fact is at least entitled 
to probative force). 


[a] Ilustration.—Where a daugh- 
ter at the request of her father’s oth- 
er children cared for her father for 
several years while he gradually be- 
came helpless, giving him her person- 
al attention to the great sacrifice of 
her own interests and pleasure, and 
without any compensation therefor, 
there was no such presumption that 
her services were gratuitous as could 
deprive her of her right to compen- 
sation against her father’s estate, 
over the objection of the other chil- 
dren, there being an absence of that 
mutuality essential to the existence 
of the presumption that services ren- 
dered between members of the same 
family are gratuitous. In re Gro- 
gan’s Estate, 145 N.Y.S. 285, 82 Misc. 
555, 11 Mills Surr. 279. 
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were extraordiiary in character.® 


In case of a parent mentally incapable of making 
contract, if services rendered him by his child are 
of an unusual and extraordinary nature, a contract 

_ for compensation will be implied.* 


[§ 30] d. Parent and Child Living Apart. Where 
parent and child live apart, there is no presumption 
that services rendered by the child are gratuitous,” 
and in such a ease rendition of nondomestie services 
may justify implication of a contract for compensa- 
tion,® although where services of a domestic char- 
acter are performed by a child living in a separate 
household compensation may be denied.” 
child who has left the parental house and become 
economically independent of the parent thereafter 
returns at the latter’s request and performs sery- 
ices for him, there is ordinarily no presumption of 
gratuity,’ and in such a case performance of valu- 
able services may raise an implied contract on the 
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Where a 


[§§ 29-32 


part of the parent to pay therefor.® 


[§ 31] e. Liability of Parent to Child for Sup- 
port of Others. Recovery may not be had of one 
parent for care of other by a child in the absence of 
a contract express or implied;!° the general pre- 
sumption of gratuity applies in such a case,** and 
in the absence of proof that a father was unable or 
unwilling to afford proper care to his wife, the law 
will not imply a contract on the part of the father 
to compensate their child for the latter’s care and 
support of the mother.*? 


Parent may be liable to one child for latter’s sup- 
port of another child on an implied contract. 


[§ 32] 2. Services or Support Furnished by Par- 
ent.1¢ In the absence of a contract express or im- 
plied, a parent is not entitled to compensation for 
services or support furnished his child.t° There is 
a presumption that services or support furnished a 
child by his parent was gratuitous,!® the mere ren- 


3. Bergerson v. Mattern, 170 N.W. 
877, 41 N.D. 404. 


4  Gover’s Adm’r v. Waddle, 54 S. 
W.(2d) 19, 245 Ky. 652. 


Insane person’s contract for neces- 
saries see Insane Persons §§ 523-526. 


5. Butler v. Kent, 44 So. 863, 152 
Ala. 594. ° 


[a] For example, where a son of 
legal age lives apart from his father, 
who has means of comfortable sup- 
port, there is no presumption that 
services performed by the son at the 
father’s request are gratuitous. But- 
ler v. Kent, 44 So. 863, 152 Ala. 594. 


6. Parker v. Parker’s Adm’r, 33 
Ala. 459; In re Young’s Estate, 32 
Pittsb.Leg.J.N.S. (Pa.) 408, 15 Pittsb. 
Leg.J.N.S. 403. 


[a] Collecting rents.—Where a 
son has a family of his own and lives 
at a distance from his father, and at 
the latter’s request collects rent due 
the father, he can recover compensa- 
tion from his father’s estate on an 
implied contract. In re Young’s Es- 
tate, 32 Pittsb.Leg.J.N.S. (Pa.) 403, 15 
Pittsb.Leg.J.N.S. 403. 


[b] ooking after father’s prop- 
erty.—To support the claim of a son, 
made after the father’s death, for 
services: in looking after an infirm 
father’s property for many years, the 
son not living at home, proof of an 
express contract is not necessary. 
Parker v. Parker’s Adm’r, 33 Ala. 459. 


[c] Under Louisiana code provi- 
sions a son has been denied the right 
to commissions on rents collected for 
his father, the court stating that, in 
the absence of an agreement for com- 
pensation, services rendered in vir- 
tue of a mandate or procuration, ex- 
cepting very troublesome or expen- 
sive services and perhaps profession- 
al services, and services rendered ina 
particular business or trade, are gra- 
tuitous, particularly where rendered 
by a son for his father. Succession 
of. .Goll, 101 So. 263, 156 La. 910. 


Character of service generally see 
supra § 29. 


7. Johnston v. Johnston, 150 S.W. 
1130, 166 Mo.App. 732. 


[a] Contract against compensa- 
tion not necessary to defeat recovery. 
- —Where a daughter performed wash- 
ing for her father for eleven years, 
during which time they lived apart, 


the failure to agree that she should 
not be paid. «does ‘not>entitle Ker to 
compensation, her mere intention to 
perform the services gratuitously be- 
ing sufficient to defeat her right of 
action. Johnston v. Johnston, 150 S. 
W. 1130, 166 Mo.App. 732. 


8. Carrell v. McDonnell, 122 S.W. 
1129, 1389 Mo.App. 450. 


9. Cal.—Wood v. James, 114 P. 587, 
15 Cal.App. 253. 


I1l.—Robnett v. Robnett, 43 I1l.App. 
LOA 


Mo.—Carrell v. McDonnell, 
W. 1129, 139 Mo.App. 450. 


N.Y.—Wilsey v. Franklin, 10 N.Y.S. 
833, 57 Hun 382; Markey v. Brewster, 
10) Hun’ 16 ifaff ‘700 NUYS 6070sqinere 
Chafee’s Estate, 204 N.Y.S. 765, 122 
Misc. 768; Matter of Strickland’s Es- 
tate, 32 N.Y.S. 171, 10 Misc. 486, 1 
Gibb.Surr. 179. See also Marion v. 
Farnan, 22 N.Y.S. 946, 68 Hun 3838 
(holding nonsuit improper and that 
the right to compensation should 
have been left to the jury). 


Utah.—Mathias y. Tingey, 118 P. 
781, 39 Utah 561, 38 L.R.A.N.S. 749. 


See Mitchell v. Mitchell, 265 S.W. 
301, 204 Ky. 745 (holding that, where 
an’‘adult son living apart from his 
father came to live in the latter’s 
home while his father was compara- 
tively young and well, the son could 
not recover for services rendered later 
on after his father became ill and 
infirm). 


fa] Tllustration.—Where dece- 
dent’s daughter had lived away from 
home and resigned a position in order 
to take care of her mother, an agree- 
ment by decedent to pay for such 
services, and in acting as his house- 
keeper after his wife’s death will be 
implied, and the implication is not 
negatived by the fact that the par- 
ties lived together as one family. 
In re Chafee’s Estate, 204 N.Y.S. 765, 
122 Misc. 768. 


10. Olsen v. Olsen, 155 P. 747, 90 
Wash. 174. 


11. Olsen v. Olsen, supra. 
12. Olsen v. Olsen, supra. 


[a] Mere volunteer.—W here 
plaintiff took his mother from a san- 
itarium in Illinois to his home in 
Seattle, without consulting the fa- 
ther, and there supported and cared 
for the mother, there being no eyi- 
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dence that the father was unable 
or unwilling to afford the mother 
proper care, a contract by his father 
to pay for her board and support 
could not be implied, as the son was 
@ mere volunteer. Olsen y. Olsen, 
155 P. 747, 90 Wash. 174. 


13. House vy. House, 6 Ind. 60 (fa- 
ther’s estate held liable to a son for 
support of the latter’s idiot brother). 


14. Charging support on child’s 
eState see Parent and Child §§ 63-71. 


is Ind.—Hays v. Seward, 24 Ind. 


~ 
Iowa.—Parmenter vy. Parmenter, 
138 N.W. 438, 157 Iowa 195. 


Mo.—Saling v. Baxter, (App.) 201 
S.W. 575. ey 


N.Y.—Matter of Strickland’s Es- 
tate, 5 N.Y.S. 854, 2 Conn.Surr. 10. 


Vt.—Harris v. Currier, 44 Vt. 468. 


[a] For example, no recovery will 
be allowed where there was no ex- 
press agreement or mutual expec- 
tation of payment, and where no 
claim was made.until after the death 
of the child, there having been sev- 
eral settlements of accounts between 
the parent and child during the lat- 
ter’s lifetime. Matter of Strickland’s 
Hstate, 5 N.Y.S. 854, 2 Conn.Surr. 10. 


[b] Clothing, medical services, 
and other articles purchased for her 
married daughter by the mother are 
presumed to be gratuitous and the 
mother may not recover of the daugh- 
ter’s husband therefor where she 
fails to establish by a preponderance 
of the evidence the existence ofa 
contract by which the husband agreed 
to pay for the same. Saling v. Bax- 
ter, (Mo.App.) 201 S.W. 575. 


[c] Keeping house for son.—A 
mother may not recover for services 
in keeping house for her son in the 
absence of contract; express or im- 
plied. Hays v. Seward, 24 Ind, 352. 


Duty of parent to support min 
child see Parent and Child § 34. a 


h 
16. Crocker v. Crocker, 58 .W. 
(2d) 856, 246 Ky...191; Pr vaeeperh 
Drew, 141 N.E. 875, 247 Mass. 178 
30 A.L.R. 798 (recognizing rule); Sa- 
pe v. Baxter, (Mo.App.) 201 S.w. 


[a] Where child more than twen- 


ty-one lives with parents, a rebutta- 
ble presumption exists that board and 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


\, 


§§ 32-33] 


dition or furnishing of the same does not taise an 
contract for compensation,*? 
where they live together as members of the same fam- 
_ily,'® stricter proof than is ordinarily essential is 


implied 
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especially 


case.7> 


required to show a child’s agreement to compensate 


his parent for services or support furnished him by 
the parent,t® and no recovery can be had where the 
parent has rendered services to his child on the dis- 
tinct assurance that there wouid be no charge there- 
But the presumption of gratuity is rebutta- 
ble in character,?! and a parent may be entitled to 
compensation for services or support furnished his 
child under an express?” or implied?* contract of the 
child or of a third person to pay therefor, and where 
there is a mutual understanding, tantamount to an 
agreement, between a parent and child that payment 
is to be made for services, there may be a recovery¥ 
therefor.?* In the final analysis the question wheth- 


for.?° 


lodging furnished the child by the 
parent were gratuitous. Crocker v. 
Crocker, 53 S.W.(2d) 356, 245 Ky. 191. 


17. Terry v. Bale, 1 Dem.Surr. (N. 
Ye). 4525 
18. Hays v. Seward, 24 Ind. 352; 


Cooper v. Turner, 2 Hun (N.Y.) 515, 
5 Thomps.&C. 711. 


19. Crocker v. Crocker, 
(2d) 3538, 245 Ky. 191. 


_ Degree of proof generally see in- 
fra §§ 118, 120. 


20. Poole v. Baggett, 36 S.E. 86, 
110 Ga. 822. 


@1. Crocker v. Crocker, 
(2d) 356, 245 Ky. 191. 


[a] For example, the presumption 
of gratuitous board and lodging, as 
between parent and child of age, may 
be overcome by proof that the one 
provided and the other accepted it 
with expectation of payment. Crock- 
er v. Crocker, 53 S.W.(2d) 356, 245 
Ky. 191; 


22. Jessup v. Jessup, 46 N.E. 550, 
17 Ind.App. 177; Gomm vy. Gomm, 69 
A. 198, 75 N.J.Law 660. 


[a] Where mother and insane son 
were not, in legal contemplation, liv- 
ing together as one common family, 
as the son, long before he was de- 
clared insane, had left his parental 
home, and was not a member of his 
mother’s family in any legal or do- 
mestic sense, and it did not appear 
from the facts found that he was ren- 
dering her any service, since his state 
of mind and condition of body ren- 
dered him wholly incapable of ren- 
dering any service whatever to his 
mother, and where the mother ren- 
dered the services in good faith, and 
with an express understanding that 
she was to be compensated therefor, 
the mother was entitled to compen- 
sation for services rendered the son. 
Jessup v. Jessup, 46 N.E. 550, 17 Ind. 
App. 177 


23. Magarrell v. Magarrell, 37 N. 
W. 961, 74 Iowa 378; Fisher v. Drew, 
141 N.E. 875, 247 Mass. 178, 30 A.L.R. 
798. 


[a] Daughter’s husband may be 
liable to father for board and lodg- 
ing furnished the daughter where 
there is ground for implying a con- 
tract for compensation. Fisher v. 
Drew, 141 N.E. 875, 247 Mass. 178, 
30 A.L.R. 798. 


[b] Express contract for compen- 
sation is not essential to a parent’s 
right of recovery for services ren- 
dered a child. Magarrell v. Magar- 
rell, 37 N.W. 961, 74 Iowa 378. 


53 S.W. 


53 S.W. 


24. Killpatrick v. Helston, 25 Ill. 
App. 127. 


25. Gomm v. Gomm, 
75 N.J.Law 660. 


26. As to formally adopted child 
see infra text and notes 44-47. 


27. See supra §§ 9-15. 


28. Reeves’ Estate v. Moore, 31 N. 
E. 44, 4 Ind.App. 492; Wyley v. Bull, 
20 P. 855, 41 Kan. 206. 


29. Salvador v. Feely, 75 N.W. 476, 
105 Iowa 478; Einolf v. Thompson, 
103 N.W. 1026, 95 Minn. 230. Com- 
pare Wakerford v. Laird, 2 Ont.W.R. 
1093 (holding that the presumption 
that services are gratuitous arising 
from relationship does not apply 
where an infant going to live with a 
childless couple remained in their 
service many years, during which 
time he was treated as one of the 
family). 


30. Walker v. Taylor, 64 P. 192, 
28 Colo. 233. 


[a] “To overcome such presump- 
tion, an agreement for compensation 
must be established by evidence 
which is clear, positive, and direct.” 
Walker v. Taylor, 64 P. 192, 193, 28 
Colo. 233. 


31. U. S.—Christopoulos v. Contos, 
4 F.(2d) 560. 

Cal.—Ruble vy. 
572, 188 Cal. 150 


Colo.—Walker v. Taylor, 64 P. 192, 
28 Colo. 233. 


69 A. 198, 


Richardson, 204 P. 


Ga.—Howard v. Randolph, 68 S.E. 
586, 134 Ga. 691, 29 L.R.A.N.S. 294 
20 Ann.Cas. 392. 

Ind.—Hays v. McConnell, 42 Ind. 


285. 


Iowa.—Smith vy. Johnson, 45 Iowa 
308. Compare Ottoway v. Milroy, 123 
N.W. 467, 144 Iowa 631 (holding that, 
where defendant agreed with a girl’s 
father to take her into his family and 
eare for and educate her and other- 
wise treat her as his own child, on 
breach of his contract he is liable in 
an action by the girl’s guardian for 
the value of her services, although 
he did not expressly promise to pay 
therefor). 


Kan.—Lowe vy. Weaver, 131 P. 142, 
89 Kan. 443; Wyley v. Bull, 20 P. 855, 
41 Kan. 206. 


Mass.—Graham v. Stanton, 58 N.E. 
10238, 177 Mass. 321. 

N.Y.—Shirley v. Vail, 
813 note, 38 How.Pr. 406; 
Bennett, 6 Lans. 512. 


Ohio.—HEvers v. Gadner, 
Cir.Ct.N/S..-571. 


3 Abb.Dec. 
Shirley y. 


17 Ohio 
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er a claim by a parent against a child for services 
rendered and the like should be allowed must be de- 
termined from the particular circumstances of the 


[§ 33] G. Foster Parent and Child. In the case 
of one not formally adopted,?® but who is treated as 
a member of the family, occupying the position of a 
foster child, the general rule that a promise to pay 
will be implied from rendition and acceptance of ben- 
eficial services?’ does not apply,?® and in such cases 
the presumption is that services rendered by foster 
child to foster parent were gratuitous,*® in the sense 
that the support furnished the foster child compen- 
sated him for his services,?° and ordinarily no con- 
tract for compensation will be implied from the mere 
rendition of services on request or with the assent 
of the foster parent,*! and the child cannot maintain 


Or.—Ingram y. Basye, 135 P. 883, 
OT Ory 251% 


Pa.—In re Goodhart’s Estate, 
A. 318, 278 Pa. 381. 

R.I.—Blivin v. Wheeler, 55 A. 760, 
25 Te 883 


Vt.—Jones v. Campbell, 102 A, 102, 
92 Vt. 19, L.R.A.1918A 1056 (recog- 
nizing rule). 


Wash.—Rosky v. Schmitz, 188 P. 
493, 110 Wash. 547, 10 A.L.R. 133. 


Lape sckhamy v. Depotty, 17 Ont. 
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A. 


“Where a person voluntarily as- 
sumes the relation of a parent to 
child, whom he is under no obligation 
to support, and faithfully discharges 
the duties of that relation by receiy- 
ing such child into his family and 
educating and supporting him on the 
same footing as if the child were his 
own, in the absence of an express 
agreement the child cannot maintain 
an action against such person for 
services rendered while a minor, al- 
though the value of such services 
may exceed the expenses of such edu- 
cation and support. Under such cir- 
cumstances a promise to pay wages 
will not be implied.” Howard v, 
Randolph, 68 S.E. 586, 587, 134 Ga. 
691, 29 L.R.A.N.S. 294, 20 Ann.Cas. 


392 [quot Ingram v. Basye, 135 P. 
883, 884, 67 Or. 257]. 
[a] Tllustrations.—(1) Where 


plaintiff entered the family of rela- 
tives under an agreement that she 
was to become a member of the fam- 
ily and be treated as a daughter, there 
was no implied agreement to pay her 
for services performed in that rela- 
tion and she cannot recover therefor, 
as the agreed relationship of daugh- 
ter negatived any implication of a 
mutual intention to contract for com- 
pensation. Christopoulos y. Contos, 
4 F.(2d) 560. (2) A promise to pay 
for household services and assistance 
in running a store will not be implied, 
where the relation of the parties, 
such as that of foster mother and 
daughter, repels the idea of a con- 
tract. In re Goodhart’s Estate, 123 
A. 318, 278 Pa. 381. (3) Where a 
child, by arrangement of her mother, 
goes to live with others as their child, 
there cannot, in the absence of ex- 
press contract, be any recovery for 
her services, although excessive work 
is required. Blivin v. Wheeler, 55 A. 
760, 25 R.L. 313. 


[b] Agreement between children’s 
home and husband and wife to whose 
care and custody the home awarded 
one of its wards, reserving the home’s 
right of visitation and the ward’s 
right to return to thé home “for any 
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a claim for services against the foster parent in the 
absence of contract, express or implied.*? But the 
presumption of gratuity arising from the relation- 
ship of foster parent and child is not conclusive,** 
and such presumption may be rebutted, so as to per- 
mit recovery, by proof of a contract, express or im- 
plied from circumstances other than mere rendition 
and acceptance of services.*+ In respect of services 
rendered by a foster child after majority, it has been 
held that the law will create a liability for compen- 
sation.?> Although a child lives in another’s house- 
hold from an early age, the relation of parent and 
child does not necessarily exist so as to raise a pre- 
sumption against compensation,®® and in such a case 
a contract may be implied to pay for services render- 
ed,?7 and the child may be entitled to recover on a 
quantum meruit.28 Thus, where a minor enters a 
family as a servant rather than as a member of the 
family, a reeovery may be had for services rendered 
after majority is attained,®® or after the expiration 
of the fixed period for which there was a hiring,*°® 
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and where a foster parent breaks his agreement as to 
support and education of his foster child, the latter 
has been held entitled to recover compensation for 
services rendered,*! although the mere fact that the 
foster parent does not treat the foster child as well 
as his natural children,*? or fails to send him to 
school as long as statute requires,** does not necessa- 
rily overcome the presumption of gratuity so as to 
permit recovery for services rendered. 


In case of formally adopted child there will ordi- 
narily be no contract implied on the part of either 
parent‘ or child*® to pay the other for services or 
support,4® and on analogy to this principle it has 
been held that no contract will.be implied on the 
part of an adoptive parent to compensate the natural 
parent for support of the child of both.*7 


[§ 34] H. Step-Parent and Stepchild. The bare 
fact of the existence of the relation of stepchild and 
step-parent does not raise a presumption that serv- 


cause whatsoever,” and not binding 
either party for any specified period, 
did not obligate the husband and wife 
to pay wages for services rendered by 
the ward, the agreement merely mak- 
ing the husband and wife the home’s 
agent in standing in loco parentis to 
the ward, and contemplating that the 
ward should become a member of the 
family, and not an employee for hire. 
Rosky v. Schmitz, 188 P. 493, 110 
Wash. 547, 10 A.L.R. 138. 


32. See Parent and Child § 177 text 
and note 3. 


33. Einolf v. Thomson, 103 N.W. 
1026, 104 N.W. 547, 104 N.W. 290, 95 
Minn. 230. 


“This presumption is not, however, 
conclusive, and may be overcome by 
proof either of an express agreement 
to nay, or of such facts and circum- 
stances as show satisfactorily that 
both parties at the time expected pay- 
ment to be made.” WHinolf v. Thom- 
son, supra. 

34. Ill.—Stock v. 
604, 137 Ill. 349. 


Iowa.—Salvador v. Feely, 75 N.W. 
476, 105 Iowa 478. 


Minn.—Hinolf vy. Thomson, 103 N. 
W. 1026, 104 N.W. 547, 104 N.W. 290, 
95 Minn. 230. 


N.Y.—Shirley v. 
512. 
Wis.—Mountain v. Fisher, 22 Wis. 


Stoltz, 27 N.E. 


Bennett, 6 Lans. 
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35. Lang v. Dietz, 93 Ill.App. 148 
[aff 60 N.E. 841, 191 Ill. 161]. 


{a] Ilustration.—Where a foster 
daughter, never legally adopted, ren- 
ders services in the family of her 
foster parents after she attains her 
majority, in the absence of proof that 
such services were performed as a 
gratuity, the law will create a lia- 
bility. Lang v. Dietz, 93 Ill.App. 148 
{aff 60 N.B. 841, 191 Ill. 161]. 


36. Kirklin vy. Clark, 101 N.E. 753, 
53 Ind.App. 358; Ingram v. Basye, 
135 P. 883, 885, 67 Or. 257; Maitland 
v. Greer, 8 Pa.Super. 461, 43 Wkly. 
ING @rklie 


“Tf defendants during the time the 
services were rendered stood in loco 
parentis to plaintiff and discharged 
their duties in that respect faithfully 
and in a manner that bespoke par- 
ental concern, no obligation upon 
their part to award compensation for 


services rendered by plaintiff would 
attach; but .if..defendants failed 
faithfully to discharge the _ duties 
they assumed, resulting in mistreat- 
ment, abuse, or neglect of plaintiff, 
or failed to give plaintiff such an edu- 
cation and advantages as their posi- 
tion in life would permit, then that 
relationship which the law fosters 
and society encourages would not ex- 
ist and defendants’ liability would be 
obvious.” Ingram vy. Basye, supra. 


{a] Ilustration.—Where plaintiff 
lived with defendant since she was 
nine years old, but could not inherit 
any of his property on his death, the 
relation of parent and child did not 
exist, and there was no presumption 
that her services after attaining ma- 
jority were gratuitous, as might have 
been indulged with reference to a 
child. Kirklin v. Clark, 101 N.E. 753, 
53 Ind.App. 358. 


[b] Promise to pay wages to a 
member of a family for all work that 
is done negatives the claim of the 
promisor that she stands in loco 
parentis to the promisee. Maitland 
v. Greer, 8 Pa.Super. 461, 43 Wkly. 
NEG iz: 


37. Kirklin v. Clark, 101 N.E. 753, 
53 Ind.App. 358; Ingram v. Basye, 135 
P. 883, 67 Or. 257; Jones v. Camp- 
Dell 1020 A. 10255 92> Vit elo): alaabee Aw 
anes 1056; Andrus y. Foster, 17 Vt. 


[a] Before and after majority.— 
Where plaintiff, who had lived with 
defendant since she was nine years 
old, continued to live with him after 
attaining her majority, the jury were 
justified in finding that she expected 
compensation, and that there was an 
implied contract to compensate her 
for services on her claim for services 
rendered before and after attaining 
her majority. Kirklin v. Clark, 101 
N-H; 753, 53 IndlApp. 358: 


38. Manuel v. Beck, 127 N.Y.S. 266, 
70 Misc. 357. 


[a] For example, an orphan child 
placed in a family under a verbal ar- 
rangement by an officer of a charita- 
ble institution which had received the 
child, but had no power to bind him 
out, the child being returnable to the 
institution at any time, may recover 
for the reasonable value of the sery- 
ices rendered, there being no kinship 
existing between the parties. Manuel 
v. Beck, 127 N.Y.S. 266, 70 Mise. 357. 


39. Fitzpatrick v. Dooley, 86 S.W. 
719, 112 Mo.App. 165. ¢ 


40. McMillan v. Page, 28 N.W. 173, 
71 Wis. 655. 


Shane y. Smith, 14 P. 477, 37 
Kan. 55; Lind v. Sullestadt, 21 Hun 
(N.Y.) 364. Compare Schrimpf v. 
Settegast, 36 Tex. 296 (to the effect 
that the right of recovery for serv- 
ices depends on whether the foster 
parent treated the child well, and 
where judgment for plaintiff was re- 
versed as excessive). 


42. Deppen vy. Personette, 93 Ill. 
x 


App. 513. 
43. Deppen v. Personette, supra. 


[a] For example, the presumption 
that. services rendered by a foster 
child are rendered because of the 
family relation is not overcome by 
proof that the foster parents have 
not clothed the child as well as their 
own, or have caused him to work 
more than their own, or have not sent 
him_to school as long each year as 
the law requires. Deppen v. Person- 
ette, 93 Ill.App. 513. 


44. Finch y. Finch, 7 Ohio Dec. 
(Reprint) 673, 4 Cinc.L.Bul. 908; 
Lunay v. Vantyne, 40 Vt. 501. 


[a] Rule against implication of 
contract to pay for services after ma- 
jority rendered by a natural child 
remaining in the home of his parent 
(see supra § 27) applies to adopted 


gnidren. Lunay v. Vantyne, 40 Vt. 
45. Sherman v. Davidson, 254 P. 


351, 123 Kan. 69. 


[a] For example, a child adopted 
when four days old and treated as a 
member of the family is not liable on 
attaining majority for care and 
schooling during her minority. 
Sherman vy. Davidson, 254 P. 351, 123 
Kan. 69. 


46. Effect of adoption generally 
see Adoption of Children §§ 117-138. 


Right of: 
Adopted child to*compensation for 
ee: see Adoption of Children 
Adoptive parent to services and earn- 
ings of child see Adoption of Chil- 
dren § 120. 


47. McNemar v. McNemar, 137 IIl. 
App. 504. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


» 


§§ 34-35] 


ices rendered one by the other were gratuitous,*® 
there being no presumption of gratuity where the 
Where, however, a family re- 
lation exists between stepchild and step-parent, there 
is a presumption that services or support by one to 
the other was gratuitous, and ordinarily no contract 
for compensation will be implied.°° 
tion of gratuity is, however, rebuttable,°! and a con- 
tract for payment may be implied where the cireum- 
stances indicate that there was reasonable expecte- 


parties lived apart-*® 


tion of remuneration.®? 
Stepchild-in-law.®* 


48. Sargent v. Foland, 207 P. 349, 
104 Or. 296, 308. 


“The implication which ordinarily 
arises where one person accepts valu- 
able services rendered by another is 
overcome where the parties are par- 
ent and child, or perhaps it is more 
accurate to say that where the par- 
ties are parent and child the law, in- 
stead of presuming a promise to pay, 
presumes that service rendered by the 
child was gratuitous; but where the 
relationship is more remote than that 
of parent and child, the relationship 
is not of itSelf sufficient to overcome 
the implication which the law ordi- 
narily raises where one party ren- 
ders valuable services for another. 
Where one is a stepfather and the 
other is a stepson the fact of the re- 
lationship unaccompanied by any 
other fact does not create a presump- 
tion that service rendered by one for 
the other was gratuitous . . . if 
it does not appear from the showing 
made by the stepson or from that 
made by the stepfather that the fam- 
ily relation subsistéd, then the step- 
son is not necessarily required to 
show an express contract, or its 
equivalent, to pay for services ren- 
dered.” Sargent v. Foland, supra. 


49. Brown v. Cummings, 62 A. 378, 
2¢ (RE, 369. : 


{a] For example, where a step- 
daughter, who is not living in the 
family of her stepfather, renders him 
services, they are not presumed to be 
gratuitous. Brown y. Cummings, 62 
A. 378, 27 R.I. 369. 


50. Cal.— Murdock v. Murdock, 7 
Galea ll: 


Kan.—Longhofer v. Herbel, 111 P. 
483, 83 Kan. 278. 


Ky.—Allnut v. Stewart, 234 S.W. 
439, 192 Ky. 754; Oliver v. Gardner, 
232 S.W. 418, 192 Ky. 89. 


Mich.—Feiertag v. Feiertag, 41 N. 
W. 414, 73 Mich. 297. 


Minn.—Baxter v. Gale, 76 N.W. 954, 
74 Minn. 36. 


Mo.—Guenther y. Birkicht’s Adm’r, 
22 Mo. 439; Kingston v. Roberts, 157 
S.W. 1042, 175 Mo.App. 69. 


N.Y.—Penfield v. Penfield, 139 N.Y. 
S. 1061, 155 App.Div. 177, 10 Mills 
Surr. 493; Satterly v. Dewick, 114 N. 
Y.S. 354, 129 App.Div. 701 [aff 91 N. 
BH. 1120, 197 N.Y. 590]; Davis v. Gal- 
lagher, 9 N.Y.S. 11, 55 Hun 593 [rev 
on other grounds 26 N.B. 1045, 124 N. 
Y. 487]; Williams v. Hutchinson, 5 
rene 122 faff 3 N.Y. 312, 538 Am.D: 
301]. 


Ohio.—Hawthorne y. McClure, 


Where the husband of a step- 
daughter lives in his wife’s stepfather’s house and 
supplies board and lodging to his stepfather-in-law, 
there is no presumption of an implied promise on the 
part of the stepfather-in-law to pay for the board 
and lodging,®* and recovery will be denied in the 
absence of an express agreement or proof of facts, 
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tresue> 


The presump- 


dered him.®* 


Ohio Cir.Ct. 11, 2 Ohio Cir.Dec. 390. 


Or.—Sargent v. Foland, 207 P. 349, 
104 Or. 296. 


Pa.—Lantz v. Frey, 14 Pa. 201, 19 
Pa. 366; Willdonger’s Est., 12 Pa.Co. 


1616; Guss’ Estate, 2 Chest.Co. 65. 


S.G.—Gaston v. Gaston, 61 S.E. 393, 
80 S:C. 157. 


Tex.—Nichols v. McCormick, (Civ. 
App.) 35 S.W. 530. 
Wis.—Ellis v. Cary, 42 N.W. 252, 


74 Wis. 176, 17 Am.S.R. 125, 4 L.R.A. 
55; Wells v. Perkins, 43 Wis. 160. 


weoe also Parent and Child §§ 183- 
186. 


[a] If fact of relationship of 
stepchild and step-parent “is accom- 
panied by the fact that the stepson 
lived with the other as a member of 
his family, the presumption arises 
that the service rendered by the step- 
son was intended to be gratuitous; 
and when this presumption arises 
the claimant must show an express 
contract, or its equivalent. The mo- 
ment it appears that the stepson 
lived with his stepfather as a mem- 
ber of the latter’s household then at 
that moment it devolves upon the 
stepson to show an express contract, 
or its equivalent, to pay for services 
rendered.” Sargent v. Foland, 207 P. 
349, 104 Or. 296, 308. 


{[b] For example, the rule against 
implied contracts for services by 
members ef the family is not limited 
to blood relatives, but includes step- 
parents and stepchildren who occupy 
a family or domestic relationship to- 
ward each other. Oliver v. Gardner, 
232 S.W. 418, 192 Ky. 89. 


[c] Agreement not implied from 
statement.—(1) Where a stepdaugh- 
ter lives with her stepfather as a 
member of his family, and renders 
services for him, statements made by 
him to a third person, but not com- 
municated to her, that she should be 
well paid and provided for in his will, 
are insufficient to support an infer- 
ence that her services were rendered 
with the expectation of being paid 
therefor. Hawthorne v. McClure, 4 
Ohio Cir.Ct. 11, 2 Ohio Cir.Dec. 390. 
(2) That the wife stated, in the pres- 
ence of her husband, that a step- 
daughter of her husband should be 
paid for her work, wiH not bind him, 
by his acquiescence, unless he knew 
that she continued her service in reli- 
ance on it. Harris v. Smith, 44 N.W. 
169, 79 Mich. 54, 6 L.R.A. 702. 


_ (dj Services rendered after major- 
ity attained.—Where a stepson con- 
tinues to reside in the family of the 


4hstepfather after majority, he cannot 


[§ 35] I. Parent-in-Law 
The mere relationship of parent-in-law and son-in- 
law or daughter-in-law does not of itself raise a pre- 
sumption that services or support furnished by one 
to the other was gratuitous,°® and the usual presump- 
tion that payment was expected for valuable serv- 
ices rendered at the request or with the assent of the 
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independent of the furnishing of board and lodging, 
that compensation was contemplated by both par- 


Stepgrandchild’s services, if rendered as a member 
of the family of her stepgrandparent, ordinarily do 
not warrant implication of a promise to pay,°® al- 
though where the stepgrandchild ceases to live as a 
member of her stepgrandparent’s family, she may be 
entitled to compensation for services thereafter ren- 


and Child-in-Law.°®* 


maintain a claim against him for 
work and labor, as the law will not 
imply a contract to pay him for the 
services rendered. Guenther v. Bir- 
kicht’s Adm’r, 22 Mo. 439. 


51. Kingston v. Roberts, 157 S.W. 
1042, 175 Mo.App. 69. 


52. Kingston v. Roberts, supra; 
Mellor v. Lanagan, 6 Phila. (Pa.) 532. 


[a] Occupation given up by step- 
child.—A stepdaughter, who at the 
request of her stepfather gives up a 
lucrative occupation to attend him 
and remains with him until he remar- 
ries, may recover for her services. 
Mellor v. Lanagan, 6 Phila. (Pa.) 232. 


53. Parent-in-law and child-in-law 
see infra § 35. 


54. Croft v. Croft, 121 So. 82, 219 
Ala. 94. 


55. Croft v. Croft, supra. 


56. Ensey v. Hines, 2 P. 861, 30 
Kan. 704. 


Grandparent and grandchild gener- 
ally see infra § 36. 


57. Ensey v. Hines, 2 P. ils 
Kan. 704. % ds a 
[a] Illustration.—Where a_ step- 


granddaughter marries, and no long- 
er continues to live as a member of 
the family of the stepgrandfather, 
and the latter boards with her and 
her husband for several years, and 
during all this time she does the 
washing, ironing, and mending of 
clothes for the stepgrandfather, and 
nurses, waits on, and takes care of 
him om an understanding between 
them that she is to have a reasonable 
compensation for such services, she 
is entitled to recover for her services. 
Ensey v. Hines, 2 P. 861, 30 Kan. 704. 


58. Stepchild-in-law see s 
text and notes 53-55. pireae oe 


Support of wife’s parents : 
band see Parent and Ghild § Py. nae 


59. Hartley _v. Bohrer, 11 P. 
616, 52 Idaho 72; Koebel y. Bees 
98 N.Y.S. 408, 112 App.Div. 6392 
Brown v. McCurdy, 122 A. 169, 278 
Pa. 19; Smith v. Milligan, 43 Pa’ 107. 


[a] Daughter-in-law with her 
home.—Where a daughter-in-lace 
after the death of her husband and 
while she is maintaining a household 
of her own, and following the voca- 
tion of a nurse, renders services for 
her father-in-law through nursing 
him in his illness whenever called in 
by one of his daughters at his direc- 
tion, there is no presumption that the 
services rendered were gratuitous 
Koebel v. Beetsan, 98 N.Y.S. 408, 112 
App.Div. 639. . 
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recipient®® is not rebutted by such relationship,®? 
and such presumption of payment applies so as to 
permit implication of a contract for compensation 
where nothing more appears than the bare relation 
of parent-in-law and child-in-law,*? as where a hus- 
band is held liable to his father-in-law for support 
furnished the wife by the latter while ignorant of 
the marriage,®* although compensation will be de- 
nied in the absence of a contract express or im- 
plied,** as where service or support was volunta- 
rily furnished without expectation of payment.®® 
Where parents-in-law and children-in-law live to- 


60. See supra §§ 9-15. 


61. Kaminer v. Kaigler, 
PADS vale SCPE 


62. Idaho.—Hartley v, Bohrer, 11 
P.(2d) 616, 52 Idaho 72. 


emcee ioe v. Hicks, 53 Mo.App. 


N.H.—McConnell vy. McConnell, 
A. 875, 75 N.H. 385. 


N.Y.—Conger vy. Van Aernum, 
Barb. 602. 


Pa.—Schoch’s Adm’r v._ Garrett, 
69 Pa. 144; Amey’s Appeal, 49 Pa. 
126; Kendig’s Estate, 1 Chest.Co. 563; 
Smedley v. Ormsby’s Adm’r, 13 Lance. 
Bar 136. : 


S.C.—Kaminer v. Kaigler, 102 S.E. 
20, 118 S.C. 222. 


Tex.—Wright’s Adm’x vy. Donnell, 
34 Tex. 291. 


Wis.—Winter v. Greiling, 90 N.W. 
425, 114 Wis. 378. 


[a] Where family relation did not 
exist.—(1) Proof of performance and 
the value of a daughter-in-law’s serv- 
ices to her mother-in-law was of it- 
self sufficient to create an implied 
contract to pay, even if no express 
agreement existed. Hartley v. Bohr- 
er, 11 P.(2d) 616, 52 Idaho 72. (2) 
The fact that one was a daughter-in- 
law of those with whom she resided 
did not preclude an implied promise 
on her part to pay the reasonable val- 
ue of her board and lodging. McCon- 
nell v. McConnell, 74 A. 875, 75 N.H. 
885. 


63. Fisher v. Drew, 141 N.E. 875, 
247 Mass. 178, 30 A.L.R. 798. 


[a] For example, there was no er- 
ror of law in a finding that a father 
had the right to recover from the 
husband of his adult daughter pay- 
ment for her board and laundry, 
where the father was ignorant of the 
marriage at the time the services 
were rendered and there was no ex- 


102 S.E. 


74 
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press contract for compensation. 
Fisher: v. Drew, 141 N.E. 875, 247 
Mass. 178, 80 A.L.R. 798. 

64. Nilsson v. Martinson, 130 P. 
106, 72 Wash. 286. 

[a] . Father-in-law’s services in 
clearing land, rendered before he 


lived with his daughter and son-in- 
law on such land, were not a proper 
basis for compensation where ren- 
dered without expectation of payment 
in money, and where there was no 
proof of a contract, express or im- 
plied. Nilsson y. Martinson, 130 P. 
106, 72 Wash. 286. 


65. Spadoni v. Giacomazzi, 149 P. 
51; 27 Cal.App. 149; Cover v. Cook- 
erly, 133 N.E. 754, 77 Ind.App. 432; 
Bonney v. Haydock, 4 A. 766, 40 N.J. 
Hq. 5138. 

[a] Although son-in-law and _ his 
wife lived apart from parents-in-law, 
and when the wife became sick went 
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house, where the daughter was nurs- 
ed and boarded by her mother, and 
the son-in-law also boarded for a 
while, there might have been ground 
for recovery under other circum- 
stances, but where it appeared that 
the services and support were volun- 
tarily furnished without expectation 
of payment, the mother-in-law could 
not recover from her son-in-law ei- 
ther for board furnished him or for 
board and nursing furnished his wife. 
Cover v. Cookerly, 
Ind.App. 432. 


[b] Services of son-in-law in col- 
lecting dividends, making up ac- 
counts, and generally transacting the 
financial business of his father-in- 
law, which services helped preserve 
the latter’s estate for the son-in-law’s 
wife, were not a proper basis for 
claim of compensation where the com- 
petent evidence showed no agreement 
or promise of payment. Bonney vy. 
Haydock, 4 A. 766, 40 N.J.Eq. 513. 


66. Ala.—wNelson v. Nelson, 98 So. 
885, 210 Ala. 592; Lowery v. Pritchett, 
85 So. 531, 204 Ala. 328. 


‘i Ind.—Oxford v. McFarland, 3 Ind. 
56. ; 


Iowa.—Farmer vy. Underwood, 146 
N.W. 18, 164 Iowa 587. 


Mich.—Kleimola v. Kauppi, 201 N. 
W. 206, 229 Mich. 213; Harris v. Har- 
ris, 64 N.W. 15, 106 Mich. 246; Mason 
v. Dunbar, 5 N.W. 4382, 43 Mich. 407, 
38 Am.R. 201; Coe v. Wager, 3 N.W. 
248, 42 Mich. 49. 


Minn.—In re Anderson’s Estate, 197 
IN. Wi. 001,, 202° IN. W. "9043 57 vein. 
217. 

N.Y.—Read vy. Farrar, 
199. 


N.C.—Callahan vy. Wood, 
542, 118 N.C. 752. 


Ohio.—Lovet v. Price, Wright 89. 


Pa.—Brown v. McCurdy, 122 A. 169, 
278 Pa. 19; Gerz v. Weber, 25 A. 82, 
151 Pa. 396; In re Young’s Bstate, 24 
A. 124, 148 Pa. 573, 575; Rathbone v. 
Rathbone, 23 Pa.Super. 297. 


Tenn.—Gorrell v. Taylor, 
888, 107 Tenn. 568. 


Vt.—Sprague vy. Waldo, 38 Vt. 139. 


[a] For example, the rule that the 
services rendered by a parent for a 
child, or a child for a parent, are 
gratuitous, applies as between a 
mother-in-law and her son-in-law, 
where they are members of one fam- 
ily to all intents and purposes, to the 
same extent as if the relationship is 
by blood instead of marriage. Low- 
ery v. Pritchett, 85 So. 531, 204 Ala. 
328. 


Effect of family relation generally 
see supra §§ 23-26. 


67. Earmer y. Underwood, 146 N. 
W.. 18, 164 Iowa 587. 


[a] For example, the burden is on 


6 .N.Y.St. 


24 S.E. 


64 S.W. 


for a ‘while to the parents-in-law’s!a son-in-law living with his. father- 


133 N.E. 754, 77) 


[§ 35 


gether as a family, there is ordinarily a presumption 
that services or support furnished by one to the oth- 
er is gratuitous,®® and the burden rests upon elaim- 
ant to prove the contrary®’ by clear and convine- 
ing proof of a contract for compensation,®® as by 
showing a mutual understanding that payment was 
to be made,®® and there can be no recovery therefor, 
unless there is a showing of an express contract or 
of such facts and circumstanees as will establish an 
intention on the one part to charge and on the other 
to pay,’° and the law will not imply a contract for 
compensation from the mere furnishing and aecept- 


in-law’s family to show that services. 
rendered to his*father-in-law were 
rendered and received under a mutual 
expectation of compensation therefor. 
Farmer v. Underwood, 146 N.W. 18, 
164 Iowa 587. 


68. Heidotting v. 
Ohio App. 13. 


[a] Mere expressions of gratitude 
and of an intent to remember his 
daughter-in-law in his will did not 
constitute the clear and convincing 
proof essential to show an express 
contract of a father-in-law to compen- 
sate his daughter-in-law for personal 
services rendered him while the par- 
ties lived together in a family rela- 


Heidotting, $ 


tion. Heidotting v. Heidotting, 9 Ohio 
App. 13. 
69. In re Anderson’s Estate, 197 


pears 671, 202 N.W. 904, 157 Minn. 


[a] Por example, to overcome the 
presumption that no pecuniary com- 
pensation is to be made for services 
performed or support furnished where 
a parent becomes a member of the 
family of a son-inNaw, it must ap- 
pear that, when the services were per- 
formed, or support furnished, both 
parties understood that compensation 
was to be paid. In re Anderson’s Es- 
tate, 197 N.W. 671, 202 N.W. 904, 157 
Minn. 217. 


70. Ind.—Oxford v. McFarland, 3 
Ind. 156. 


Iowa.—Farmer v. Underwood, 146 
N.W. 18, 164 Iowa 587. 


Ky.—Francis vy. Combs, 299 S.W. 
543, 221 Ky. 644, 


Md.—Nealon vy. Travers, 153 A. 44, 
160 Md. 324. 


Mich.—Mason vy. Dunbar, 5 N.W. 
432, 43 Mich. £07, 38 Am.R. 201. 


Tenn.—Gorrell vy. Taylor, 64 S.W. 
888, 107 Tenn. 568. 


Va.—Williams v. 
Rand. (24 Va.) 559. 


“No recovery can be had unless it 
affirmatively appears, either that 
there was an express contract to pay 
for the services rendered, or that the 
services were rendered under such 
circumstances as negatives the con- 
clusion that they were gratuitously 
rendered, and affirmatively shows 
that there was a mutual expectation 
between the plaintiff and defendant 
that one should receive, and the other 
should pay, for such services as were 
rendered.” Farmer vy. Underwood, 
146 N.W. 18, 20, 164 Iowa 587. 


[a] Mother-in-law resid wit 
son-in-law following the sre hes 
death without other understanding 
than is usually found in family rela- 
tion was not entitled to compensation 
for services in keeping house and 
making lard for the son-in-law’s gro- 
cery store. Nealon yv. Travers, 153 
A. 44, 160 Md. 324. 


[b] Widow could not recover for 


Stonestreet, 3 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ance of services or support,’! as it is essential to re- 
covery that the proof of a contract should be of some- 
thing in addition to, or independent of, the mere 
furnishing and acceptance of services or support.?? 
There may be circumstances, however, which will 
render the presumption of gratuity inapplicable even 
where the parties live together in one household,** 
and which will justify implication of a contract to 
pay,’* and where the presumption does arise, it may 
be rebutted by proof of an express contract or of one 
implied in fact,’® recovery being permitted on proof 
of facts sufficient to warrant implication of a con- 
tract for compensation,’® and in the final analysis 
the right to compensation depends on all the cireum- 


stances of the particular case.** 


supporting husband’s mother after 
husband’s death, in the absence of a 
promise to pay. Francis v. Combs, 
299 S.W. 548, 221 Ky. 644. 


71. Ky.—Ballard v. Ballard, 
S.W.. 661, 177 Ky. 253. 


Mass.—Lyons v. Jackson, 122 N.E. 
304, 232 Mass. 275. 


Mich.—Kleimola v. Kauppi, 201 N. 
W. 206, 229 Mich. 213. 


N.Y.—In re Weed’s Estate, 194 N.Y. 
S. 6, 202 App.Div. 763 [aff 142 N.E. 
268. 236 N.Y. 523]. 


Pa.—Porter’s Est., 


Wis.—Schmidt’s Estate, 
37, 93 Wis. 120. 


[a] Although a man is under no 
legal obligation to maintain his wife’s 
mother, if he chooses to receive her, 
the law will not imply a contract on 
his part to charge her son for her 
support, in the absence of evidence 
that he expected to be reimbursed, 
and that the son knew or should 
have known that he was to be charg- 
ed for her maintenance. Lyons v. 
Jackson, 122 N.E. 304, 232 Mass. 275. 


[b] No implied contract to com- 
pensate: (1) A mother-in-law for 
housework done while living in the 
home of her son-in-law and receiving 
maintenance. _Kleimola v. Kauppi, 
201 N.W. 206, 229 Mich. 213. (2) A 
daughter-in-law for board and care 
furnished her father-in-law, where 
he lived with the husband and wife 
until their separation, and thereaft- 
er, at the latter’s request, remained 
on the farm and attended to her busi- 
ness matters until his death. Bal- 
lard v. Ballard, 197 S.W. 661, 177 Ky. 
253. 


72. Lowery v. Pritchett, 
531, 204 Ala. 328. 


73. Rogers v. Millard, 44 Iowa 466. 


{a} Illustration.—Where a father- 
in-law boards in the family of his 
son-in-law, the father-in-law being a 
man of means and contributing noth- 
ing by way of labor or money to the 
maintenance of the household, while 
the son-in-law is dependent on his 
labor for his support, the presump- 
tion does not arise that such board 
was furnished gratuitously. Rogers 
v. Millard, 44 Iowa 466. 


74. Humble v. Humble, 153 S.W. 
249, 152 Ky. 160; Johnson v. Tait, 160 
N.Y.S. 1000, 97 Misc. 48; Jones v. 
Jones, 123 S.E. 763, 129 S.C. 8; Kami- 
ner v. Kaigler, 102 S.E. 20, 1138 S.C. 
222. 


{a] Relationship of son-in-law and 


197 


15 Pa.Co. 607. 
67 N.W. 


85 So. 


father-in-law imposed no legal duty 


on the former to care for his father- 
in-law “in his declining years, or fur- 
nish him a house without charge,” 


, 


. 


WORK AND LABOR 


[§ 36] J. Grandparent and Grandchild.’® 
blood relationship of grandchild and grandparent is 
not alone sufficient to rebut the presumption of a 
promise to pay arising from performance and accept- 
ance of valuable services,’® and a promise of the 
grandparent may be implied to pay the grandchild 
where there was not the usual family relation be- 
tween them,®® or where the services rendered were 
extraordinary in character,’! and there is nothing in 
the blood relationship of the parties to preclude a 
grandchild from recovering compensation for serv- 
ices rendered his grandparent.8? But such blood re- 
lationship has a strong tendency to rebut the pre- 
sumption of compensation,** and may be sufficient to 


[71 C.d<s} 


The 


do so when combined with other circumstances neg- 


and where the son-in-law took the 
father-in-law into his own home and 
there cared for him, nothing being 
said at the time about payment, the 
law imported an implied promise to 
pay the reasonable value of the board 
and care given. Johnson vy, Tait, 160 
N.Y.S. 1000, 97 Misc. 48. 


[b] There is neither legal nor 
moral obligation on daughter-in-law 
to support and nurse her father-in-law 
preventing presumption of an implied 
obligation to pay therefor, and where 
the father-in-law comes without invi- 
tation and lives with his daughter-in- 
law and son, contributing nothing to 


the family budget although possess- |’ 


ing financial resources, a contract for 
compensation may be implied by the 
jury from the furnishing and ac- 
ceptance of services and _ support. 


cue vy. Jones, 123 S.E. 763, 129 S. 


[e] Mother-in-law supporting 
daughter-in-law.—W here an aged wo- 
man, of small means and with little 
help, took care of her daughter-in- 
law, a minor, who had been practi- 
cally abandoned by her husband, the 
woman’s relationship to her son’s 
wife was not such by itself as to re- 
but the general implication that the 
service which was rendered the son’s 
wife was to be compensated, and al- 
though recovery should be denied if 
there was no expectation of pay- 
ment, the case was one for decision 
on further evidence to be adduced on 
a new trial. Kaminer v. Kaigler, 102 
S.E. 20; 113. S.C. 222: 


[ad] Where services extraordinary 
in character were rendered by a 
daughter-in-law living in a family 
relation with her father-in-law, as in 
nursing him, under exceptionally ar- 
duous circumstances and with dan- 
ger of infection to herself, the recog- 


nized legal distinction between ordi- 


nary and extraordinary services per- 
mitted implication of a promise to 
pay despite the family relationship of 
performer and recipient. Humble y. 
Humble, 153 S.W. 249, 152 Ky. 160. 


75. Lowery v. Pritchett, 85 So. 


531, 204 Ala. 328. 


76. Hudson v. Hudson, 218 Ill.App. 
559; Fry v. Fry, 94 S.W. 990, 119 
Mo.App. 476; Ellis v. Cox, 97 S.E. 
468, 176 N.C. 616. 


77. Kaminer v. Kaigler, 102 S.B. 
20, 113 S:C. 222; Thompson v. Hal- 
stead, 29 S.E. 991, 44 W.Va. 390. 


“As between near relatives, such 
as a mother-in-law and a son-in-law, 
whenever compensation is claimed in 
any case by either against the other 
for services rendered or for board, 
it must be determined from the par- 
ticular circumstances of that case 
whether the claim should be allowed 


or not. There can be no fixed rule 
governing all cases alike. In the ab- 
sence of any direct proof of an ex- 
press contract, the question always 
is, can it be reasonably inferred that 
pecuniary compensation was in view 
of the parties at the time when the 
service was rendered or board fur- 
nished? And that depends upon all 
the circumstances of the case, the re- 
lation of the parties being one of the 
circumstances.” Thompson vy. Hal- 
stead, supra. 


78. Claim against estate see Ex- 
eoutens and Administrators §§ 881, 


Duty of support owed by: 


Grandchild to grandparent see Par- 
ent and Child §§ 73, 74. 


Grandparent to grandchild see Par- 
ent and Child § 49, 


Services of stepgrandchild see su- 
pra § 34 text and notes 56, 57. 


79. Moyer’s Appeal, 3 A. 811, 112 
Pa. 290. + 


Implication of promise to pay from 
rendition of services at request or 
with assent of recipient see supra §§ 


. 


80. Matter of Wells, 4 N.Y.St. 878; 
Smith v. McGugan, 21 Can.S.C. 263, 
21 Ont.A. 542. 


[a] Where granddaughter leaves 
her husband to keep house for her 
grandfather, and performs domestic 
services for him, she does not form 
one of the family, but is entitled to 
compensation for services rendered. 
Matter of Wells, 4 N.Y.St. 878. 


81. Smith v. McGugan, 21 Can.S.C. 
263, 21 Ont.A. 542. 


[a] Where granddaughter broke 
in wild horses, cleaned stables, cut 
grass, and looked after twenty to 
thirty head of cattle for her grand- 
father, such services were not the 
ordinary household services usually 
performed by, a young girl, and af- 


forded ground for recovery of com- 


pensation on a quantum meruit. 
Smith v. McGugan, 21 Can.S.C. 263, 
21 Ont.A. 542, 


82. Murdoch vy. West, 24 Can.S.c. 
305. 


[a] For services as clerk in grand- 
father’s business a grandson was en- 
titled to compensation on proof of 
an agreement to that effect, and the 
court said: “There is nothing in the 
relationship of the parties disenti- 
tling the plaintiff to recover, if the 
services were agreed to be paid for, 
as the jury have found they were.” 


murder v. West, 24 Can.S.C. 305, 
83. Moyer’s Appeal, 8 A. 811, 112 
Pa. 290. 
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ativing an intention to pay.’ Thus, where a grand- 
child lives with a grandparent as a member of his 
family, the blood and family relationship of the 
parties is ordinarily sufficient to rebut any presump- 
tion or implication of payment,®® and to raise a pre- 
sumption of gratuity,®® so that as a general rule, a 
grandchild living with a grandparent, as a member 
of his family, cannot recover for services rendered 
the latter,’7 as in the case of services rendered aft- 
er majority by a grandchild continuing to live with 
his grandparent,®* in the absence of an express con- 
tract for payment,®® or unless it is shown that they 
were rendered in expectation of payment and with 
the understanding, on both sides, that payment 
should be made therefor,®® and the grandparent’s in- 
definite expressions of gratitude or intention to pay 
are insufficient ground for implication of a con- 
tract for compensation.®+ 


Services or support furnished grandchild by grand- 
parent. Services rendered by a grandparent, living 
in the family of a grandchild,®? or support furnished 


84. Moyer’s Appeal, supra. See 
Jackson v. Jackson, 31 S.E. 78, 96 Va. 
165 (holding that, where an infant 


126 Pa. 404; 
456; 
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Pa.—Barhite’s Appeal, 
Butler vy. Slam, 50 Pa. 
Tubb’s “Estate, 


[§§ 36-37 


an infant grandchild by the grandparent in the lat- 
ter’s home,®*® is presumed gratuitous, and a grand- 
parent is not entitled to compensation for care and 
support of his grandchild in the absence of an ex- 
press or implied contract for compensation. ®+# 


Grandson-in-law will be denied compensation for 
boarding his grandfathertn-law where the parties 
lived together in a family relation and no contract 
is shown.®® 


[§ 37] K. Brother and Sister.°* The mere exist- 
ence of the relation of brether and brother, brother 
and sister, or sister and sister, is not sufficient per 
se to authorize a presumption that services render- 
ed or board and the like furnished by the one to or 
for the other are gratuitous,®? nor does such relation- 
ship alone rebut the prima faciesimplication of a 
right to compensation arising from rendition and 
acceptance of valuable services,®* and where the cir- 
cumstances repel the inference of a gift of services 
or support, none will be implied merely because of 
the blood relationship of brother and sister.°® But 


a Ly fore Ne l(a ef Pa.—Stafford v. Devereux, 31 A. 87, 
166 Pa. 277; Shubart’s Hstate, 26 A. 


38 Kulp 418;] 202, 154 Pa. 230; Pickens’ Estate, 14 


grandchild while preparing to leave 
the house of the grandfather by 
whom he is supported is told by the 


grandfather that if he will stay he 


shall receive wages, that fact nega- 
tives any presumption that he was 
to receive pay for services rendered 
before that time). 

85. Dodson v. McAdams, 2 S.E. 
453, 96 N.C. 149, 60 Am.R. 408. But 
see Hauser v. Sain, 74 N.C. 552 (con- 
tra). 


86. Dodson vy. McAdams, 2 S.E. 
453, 96 N.C. 149, 60 Am.R. 408. 
“Tf a grandfather receives his 


grandchild or grandchildren into his 
family, and treats them as members 
thereof,—as his own children,—he 
and they are in loco parentis et libe- 
rorum; and hence, if the grandchild, 
in such case, shall do labor for the 
grandfather, as a son or daughter 
does ordinarily as a member of the 
family of his or her father, in that 
case, in the absence of any agree- 
ment to the contrary, no presumption 
of a promise on the part of the grand- 
father to pay the grandchild for his 
labor arises. The presumption is to 
the contrary. The grandchild, as to 
his labor or services so rendered in 
such case, is on the same footing as a 
son or daughter. And this is so, aft- 
er the grandchild attains his major- 
ity, if the same family relation con- 
tinues. This rule is founded, in large 
measure, upon the supposition that 
the father clothes, feeds, educates, 
and supports the child, and that the 
latter labors and does appropriate 
service for the father and his family 
in return for such fatherly care and 
domestic comfort and advantage. 
The family relation, and the nature 
of the service, rebut the ordinary pre- 
sumption that arises when labor is 
done for a party at his request, ex- 
press or implied, of a promise on his 
part to pay for it.” Dodson v. Mc- 
Adams, supra. ; 


87. Md.—Bixler v. Sellman, 27 A. 
137, 77 Md. 494. 

Mo.—Green v. Buchanan, 108 S.W. 
607, 129 Mo.App. 297. 


N.C.—Dodson v. McAdams, 2 S.E. 
453, 96 N.C. 149, 60 Am.R. 408. 


Grove’s Appeal, 10 Leg.Int. 46. 
Vt.—Davis v. Goodenow, 27 Vt. 715. 


Va.—Jackson’s Adm’r y. Jackson, 
31 S.E. 78, 96 Va. 165. 


88. Bixler v. Sellman, 27 A. 137, 
77 Md. 494; Dodson v. McAdams, 2 
S.E. 453, 96 N.C. 149, 60 Am.R. 408. 

89. Butler v. Slam, 50 Pa. 456. 


90. Green y. Buchanan, 108 S.W. 
607, 129 Mo.App. 297; Davis v. Goode- 


now, 27 Vt. 715. 
91. Dodson vy. McAdams, 2 S.E. 
453, 96 N.C. 149, 60 Am.R. 408. 
92. Teeter v. Poe, 48 Ill.App. 158. 
93. George v. Peart, 52 N.S. 436. 
94 Alred vy. Alred, 138 S.E. 445, 


36 Ga.App. 748 [conforming to an- 
swers to certified questions 137 S.E. 
823, 164 Ga. 186]. 


[a] For example, recovery by a 
father from‘his son for the care and 
support of his grandson requires 
proof either that the services and 
support was furnished under an ex- 
press contract that the father was 
to be paid for them, or proof of sur- 
rounding circumstances plainly indi- 
cating that it was the intention of 
both father and son that compensa- 
tion should be made for the care and 
support of the grandson, and of cir- 
cumstances negativing the idea that 
the services were performed merely 
because of that natural sense of duty, 
love, and affection arising out of the 
relation of the parties. Alred v. Al- 
red, 138 S.E. 445, 36 Ga.App. 748 [eon- 
forming to answers to certified ques- 
tions 137 S.E. 8238, 164 Ga. 186]. 


95. Hollowbush’s Hstate, 13 Phila. 
GPahn217. 
96. Claim against estate see Ex- 


eeuRtes and Administrators §§ 881, 
882. 


97. Towa.—Snyder v. Guthrie, 187 
N.W. 953, 193 Iowa 624, 24 A.L.R. 
950. 


Mo.—Moore v. Renick, 68 S.W. 936, 
95 Mo.App. 202. 


. Ohio.—Dunn’s Hstate vy. Dunn, 10 
Ohio Dec. (Reprint) 765, 23 Cine.L. 
| ‘Bul. 328 [rev Ohio Prob.Rep. 297]. 


Wkly.N.C. 407. 


Wis.—Williams v. Williams, 89 N. 
W. 835, 114 Wis. 79. 


“The presumption obtains only 
where the family relation exists.’ 
Snyder v. Guthrie, 187 N.W. 953, 955, 
193 Iowa 624, 24 A.L.R. 950. 


[a] Brother’s liability to sister 
for care of former’s children.— Where 
a sister took care of her brother’s 
children while living with her par- 
ents, there was no presumption that 
her services were gratuitous, since the 
sister in rendering such services was 
not a member of the brother’s family, 
and irrespective of whether there was 
a family relation as between the sis- 
ter and the children, there was none 
as between the sister and the broth- 
er. Snyder v. Guthrie, 187 N.W. 953, 
193 Iowa 624, 24 A.L.R. 950. 


seo Elesser v. Mead, 197 N.Y.S. 


[a] For example, the implication 
that the performance of services at 
the request of another entitles the 
one performing them to adequate 
compensation is not conclusively re- 
butted by the fact that the party 
performing the services was a brother 
of the party requesting them. Eles- 
ser v. Mead, 197 N.Y.S. 145. 


Implication of payment ordinarily 
resulting from rendition of services 
on request or with assent of recipient 
see Supra §§ 9-15. 


99. Thompson y. Jones, 
Cir.Ct. 182. 


[a] Where brother went to sister’s 
house uninvited, while she was living 
with her husband on a farm, and it 
appeared that the brother had ample 
means while the sister had none of 
her own, and the brother contributed 
nothing ‘in work or money toward 
the support of the household, the sis- 
ter was entitled to compensation 
for board and services furnished her 
brother, there being ,¢lear and uncon- 
tradicted evidence that he promised 
to pay and a clear inference that the 
sister furnished services and support 
relying on such promise, the court 
saying: “There is no reason why a 
brother boarding with a sister should 
not pay for his board the same as a 
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such blood relationship is one element in the line of 
rebuttal of an inference or presumption of a right to 
compensation,! and may raise a presumption of gra- 
tuity when combined with other cireumstances,? and 
where the parties live together in the family relation, 
a presumption of gratuity ordinarily arises preclud- 
ing implication of a promise to pay.’ 
tion of gratuity is, however, rebuttable,* and irre- 
spective of the existence of a family relation between 
the parties, recovery for'services and support may be 
had without proof of an express contract,® as on 
proof of circumstances justifying implication of a 
promise to pay;® and recovery on a quantum meruit,’ 
even though the parties were living together when the 
On the other hand, there 


services were rendered.’ 


stranger if he does not in turn render 
to his sister some more recompense 
than a stranger. <A sister is more 
likely to give to a brother than toa 
stranger, but where the circumstanc- 
es show there is no reason to make a 
gift, none should be inferred simply 
because of the relationship.’’ Thomp- 
son v. Jones, 33 Ohio Cir.Ct. 182, 183. 


1. Elesser v. Mead, 197 N.Y.S. 145. 

2. Pickens’ Estate, 14 Wkly.N.C. 
(Pa.) 407. 

3. Cal.—Newbert v. McCarthy, 214 
BP. 442, 490 Cal. 723. 

Del.—State v. Connoway, 7 Del. 206. 

Ill.—Chapman vy. Chapman, 87 Ill. 
App. 427. 


Iowa.—Keegan v. Malone’s Estate, 
17 N.W. 461, 62 Iowa 208; Scully v. 
Scully’s Ex’r, 28 Iowa 548. 


Kan.—Ayres v. Hull, 5 Kan. 419. 
La.—Smith y. Smith, 10 Mart. 400. 


Mass.—Spencer v. Spencer, 63 N.E. 
947, 181 Mass. 471; Shurtleff v. Rile, 
4 N.E. 407, 140 Mass. 213. 


Mich.—Martin v. Sheridan, 8 N.W. 
722, 46 Mich. 93. 


Minn.—In re Martin’s Estate, 144 
N.W. 941, 124 Minn. 191. 


Mo.—Moore v. Renick, 68 S.W. 936, 
95 Mo.App. 202; Callahan y. Riggins, 
43 Mo.App. 130. 


N.Y.—Carpenter v. Weller, 15 Hun 
134; Van Kuren v. Saxton, 3 Hun 547, 
5 Thomps.&C. 566; Keller v. Stuck, 4 
Redf.Surr. 294; Bowen v. Bowen, 2 
Bradf.Surr. 336. 


Pa.—Curry v. Curry, 7 A. 61, 114 
Pa. 367. 


Tenn.—Taylor v. Taylor, 1 Lea 83. 


Tex.—Harrison v. Harrison, (Civ. 
App.) 230 S.W. 803. 
Vt.—Peters v. Poro’s Estate, 117 


A. 244, 96 Vt. 95, 25 A.L.R. 615. 


Wash.—Hodge v. Hodge, 91 P. 764, 
47 Wash. 196, 11 L.R.A.N.S. 873. 


Ont.—Redmond v. Redmond, 27 U. 
C.Q.B. 220. 


“Where brothers and sisters live 
together as one family, the presump- 
tion is that no liability exists in fa- 
vor of one or against another for 
services performed or support fur- 
nished.’”’ In re Martin’s Estate, 144 
N.W. 941, 124 Minn. 191. 


[a] Dlustration.—Where a broth- 
er took his sister into his family to 
give her a home, and,she rendered 
the usual services as a member of 
the family, the law does not imply a 
promise to pay the reasonable value 
of such services less the value of the 
benefits received by the sister. Har- 
rison:v. Harrison, (Tex.Civ.App.) 286 

, 


. 
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The presump- 


furnished.!4 


S.W. 803. 


[b] Rule governing parent and 
child extends to brothers and sisters, 
so that the doctrine precluding im- 
plication of a eontract to pay from 
mere rendition of services as between 
parent and child living in the same 
family (see supra §§ 27-28) applies 
also to brothers and sisters living to- 
gether in a family relationship. Pe- 
ters v. Poro’s Estate, 117 A. 244, 96 
Vt. 95, 25 A.L.R. 615. 


4. In re Martin’s Estate, 144 N.W. 
941, 124 Minn. 


“Such presumption may be over- 
come by proof of facts and circum- 
stances from which it is reasonable 
to infer that both parties understood 
that compensation should be made.” 
In re Martin’s Estate, supra. 


5. Fuller v. Mowry, 28 A. 606, 18 
R.I. 424; Covey v. Rogers, 81 A. 1130, 
85 Vt. 308; Morrissey v. Faucett, 68 
P. 352, 28 Wash. 52. 


6. Woodward v. Bugsbee, 2 Hun 
(N.Y.) 128, 4 Thomps.&C. 393 [appeal 
den 2 Hun 683, 5 Thomps.&C. 204]; 
Lindsey’s Appeal, 15 A. 434, 1 Mon. 
(Pa.) 411; lLillich’s Estate, 9 Pa.Co. 
25; Mayfield’s Estate, 4 Wkly.N.C. 
(Pa.) 154; Covey v. Rogers, 81 A. 
1130, 85 Vt. 308. 


[a] Recovery allowed on implied 
contract for: (1) Services of broth- 
er in nursing ill sister. Lillich’s Es- 
tate, 9 Pa.Co. 25. (2) Services of 
sister in housekeeping for brother. 
Covey v. Rogers, 81 A. 1130, 85 Vt. 
308. 


[b] Where there was no family 
relation between brother and sister, 
the latter could recover for services 
rendered in nursing her brother after 
he came to her house in a sick condi- 
tion and asked to be taken in, espe- 
cially where he expressed his grati- 
tude and spoke of paying her for 
her services. Woodward v. Bugsbee, 
2 Hun (N.Y.) 128, 4 Thomps.&C. 393 
[appeal den 2 Hun 683, 5 Thomps.&C. 
204]. 


7. Bradley v. Bradley, 
525, 14 Ont.W.R. 810. 


8. Lillich’s Est., 9 Pa.Co. 25; Crid- 
land's Est. 8. Pa.Co.. 63 -Puller “vy, 
Mowry, 28 A. 606, 18 R.I. 424; Mor- 
rissey v. Faucett, 68 P. 352, 28 Wash. 
52; Bradley v. Bradley, 19 Ont.L. 525, 
14 Ont.W.R. 810. 


9. Gomez v. Johnson, 32 S.E. 600, 
106 Ga. 513. 


10. Cochran y. Zachery, 115 N.W. 
486, 137 Iowa 585, 126 Am.S.R. 307, 


L197 Ont.L: 


16 LeRsALN:S. 235, 15) Ann:Cas. 2197. 
11. Sintes v. Hart, 9 La.A. (Or- 
leans) 162. 
[a] For occasional services of 


trivial character rendered by a broth- 
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can be no recovery for such services rendered with- 
out any idea of remuneration,® with an express as- 
surance that there would be no charge therefor.’° 


In case of brother-in-law and sister-in-law, where 
the parties sustain a family relation, the law will not 
ordinarily imply a contract against one for services? 
or support!” rendered the other, although the right 
to compensation may arise where the circumstances 
indicate that payment was contemplated.*? 


One taking imbecile half brother into his family 
may be entitled to compensation for care and support 


Stepsister may be entitled to compensation ren- 
dered a stepsister on the basis of a quantum meruit.*® 


er-in-law to his sister-in-law, and 
such “as any male relation or con- 
nection would readily and cheerfully 
render to the women of his family, 
especially when, as is shown in this 
case, they had been kind and gener- 
ous to his motherless children,” there 
is no presumption that any compen- 
sation was ever contemplated, and 
no contract to pay will be implied. 
artes v. Hart, 9 La.A. (Orleans) 162, 


12. Davison v. Dennis, 58 So. 401, 
176 Ala. 435. 


[a] TIllustration.—Where there 
was no engagement between a per- 
son and her brother-in-law to pay 
board, on entering his household as a 
member of his family after the death 
of her mother, and nothing was ever 
said between the parties as to such 
payment, she may not be charged 
therewith. Davison y. Dennis, 58 So. 
401, 176 Ala. 435, 


13. Copeland v. Dunn, 148 N.Y.S. 
418, 164 App.Div. 904; Schumberger 
v. Hoy, 7 Pa.Super. 206; McCarty’s 
Estate, 9 Phila. (Pa.) 318; Russell’s 
Estate, 7 Phila. (Pa.) 64. 


[a] Tlustration.—A woman oblig- 
ed to work for a living, never making 
her home with her sister-in-law ex- 
cept on request, was entitled to com- 
pensation for services in keeping 
house, nursing, and caring for the 
sister-in-law and the latter’s mother, 
a bedridden old lady, at different 
times during several years, it appear- 
ing that it was the sister-in-law’s in- 
tention to compensate her for her 
services. Copeland y. Dunn, 148 N.Y. 
S. 418, 164 App.Div. 904. 


14. Griffith’s Estate, 10 Pa.Co. 307. 


[a] Relation of half brothers did 
not create a presumption that claim- 
ant contemplated taking care of his 
invalid and imbecile half brother at 
his own expense where the latter had 
an estate ample to maintain himself. 
Griffith’s Estate, 10 Pa.Co. 307. 


15. Welch vy. Gunn, 281 P. 704, 101 
Cal.App. 359. 


[a] Where plaintiff stepsister left 
position in another state at the so- 
licitation of defendant stepsister, and 
went to live with the latter, who was 
in poor health but of independent 
means, and there was an agreement 
that defendant should pay the expens- 
es of maintaining the home and fur- 
nish a permanent home for plaintiff 
as long as either lived, and where, 
by reason of the conduct of defend- 
ant, plaintiff was forced to leave the 
home, plaintiff could recover com- 
pensation for services rendered on 
the basis of a quantum meruit, and 
was not restricted to an action for 
breach of contract. Welch v. Gunn, 
281 P. 704, 101 Cal.App. 359. 


78 [71 C.J.] 


[§ 38] L. Uncle or Aunt and Nephew or Niece.1° 
The mere relationship of uncle or aunt and niece or 
nephew does not alone raise a presumption of gra- 
tuitous service,17 no such presumption arising where 
the parties are not members of the same family,*® 
and the usual implication of a promise to pay resull- 
ing from furnishing of valuable services or materials 
at the request or with the assent of the recipient?® 
may apply so as to permit recovery for services or 
support furnished one to the other by persons sus- 
taining such blood relationship,?° and in the absence 
of reciprocal benefits a contract may be implied al- 
though the parties lived together,?! and it is not es- 
sential to recovery that there be direct proof of an 


16. Claim against estate see Ex- 
out ore and Administrators §§ 881, 
882. 


17... Kerr, v. Wilson, 131. A. 468, 
469, 284 Pa. 541; Matter of Fox, 18 
Phila. (Pa.) 116. 


[a] “Unlike that between parent 
and child,’ relationship of nephew 
and aunt “is insufficient of itself to 
raise the presumption that board and 
services were furnished gratuitously, 
from motives of natural affection and 
kindness, and never contemplated by 
the parties as the subject of pecunia- 
ry compensation.” Matter of Fox, 
18 Phila. (Pa.) 116. 


18. Provident Trust Co. of Phila- 
delphia v. Massey, 125 A. 821, 146 
d. 34. 


[a] For example, there is no pre- 
sumption that services of decedent’s 
uncle in managing her farm for elev- 
en years were gratuitous, where de- 
cedent lived in another state during 
this period, as they were not mem- 
bers of the same family, and “their 
domestic associations did not involve 
the usual incidents of family rela- 
tionship.” Provident Trust Co. of 
Philadelphia v. Massey, 125 A. 821, 
823, 146 Md. 34. 


19. See supra §§ 9-15. 


20. Md.—Provident Trust Co. 
Philadelphia v. Massey, supra. 


Mo.—Greever v. Barker, 223 S.W. 
1087, 204 Mo.App. 190. 


Mont.—San Antonio v. Spencer, 264 
P. 944, 945, 82 Mont. 9 [quot Cyc] 
(recognizing rule). 


N.Y.—Matter of Duffy, 43 N.Y.S. 
970, 19 Mise. 98, 2 Gibb.Surr. 255. 


Pa.—kKerr v. Wilson, 284 Pa. 541, 
131 A. 468; In re Gibbs’ Estate, 110 
A. 236, 266 Pa. 485; Brown’s Hstate, 6 
Pa.Co. 428; Matter of Eckert’s Estate, 
2 Pearson 476; Mewes v. Parke, 1 
Chest.Co. 532; Hanway’s. Estate, 1 
Chest.Co. 531. 


[a] For :example (1). where a 
nephew, while on a visit to an aunt, 
rendered her valuable services, the 
fact of the relationship did not rebut 
the presumption that he acted un- 


of 


der a promise of compensation. 
Brown’s Estate, 6 Pa.Co. 428. (2) 
Where an aged uncle seeks a 


home with his nephew, and one to 
care for him in old age, and no serv- 
ices are rendered or contemplated on 
the uncle’s part, a promise to pay 
for services and support furnished 
by the nephew may be implied. Kerr 
v. Wilson, 131 A. 468, 284 Pa. 541. 
(3) Where a nephew on a visit to his 
uncle, was taken sick and remained 
with him for some time, the uncle 
was entitled to compensation, not- 
withstanding the relationship. Mat- 
ter of Eckert’s Estate, 2 Pearson 
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(Pa.) 476. (4) Where an uncle of 
one of plaintiffs, while sick, went to 
plaintiffs’ home and remained there 
three weeks, an implied promise 
arose that he would pay plaintiffs 
what their services were reasonably 
worth. Greever v. Barker, 223 S.W. 
1087, 204 Mo.App. 190. 


[b] Where niece and aunt were 
not members of same family at in- 
ception of services and support fur- 
nished the latter by the former, the 
relationship of, the..parties did not 
prevent implication of a contract for 
compensation from rendition of val- 
uable services with the knowledge 
and consent of the recipient. Matter 
of Duffy, 43 N.Y.S. 970, 19 Misc. 93. 


21. Matter of Enos’ Estate, 115 
N.Y.S. 863, 61 Misc. 594, 7 Mills Surr. 
61; In re Gibbs’ Estate, 110 A. 236, 
266 Pa. 485. 


{a] Care of aged aunt.—Where a 
niece, without any legal obligation to 
do so, took her aged and sickly aunt 
into her own home and there provid- 
ed her with board, nursing, and gen- 
eral care for about two years, the 
aunt being able to do little or noth- 
ing in return, there was not a suffi- 
cient reciprocity in the benefits re- 
ceived, nor a sufficiently close rela- 
tionship between the parties, to rebut 
the presumption of an agreement to 
pay, and the niece was entitled to 
compensation for the board and serv- 
ices rendered her aunt. Matter of 
Enos’ Wstate, 115 N.Y.S. 8638, 61 Misc. 
594, 7 Mills Surr. 61. 


[b] Where nephew of mature 
years contributed nothing to support 
of home of the aunt with whom he 
lived, although he was a business man 
with adequate resources, his aunt was 
entitled to compensation fer services 
and support furnished the nephew. 
By agro Estate, 110 A. 236, 266 

a. ‘ 


22. Inre Kessler’s Hstate, 59 N.W. 
129, 87 Wis. 660, 41 Am.S.R. 74. See 
also McHugh’s Bst., 11. Pa.Co. 205 
(express contract unnecessary). 


{a] Circumstantial evidence is 
sufficient to establish a contract by 
an. aunt to compensate her adult neph- 
ew for services rendered her after 
he came to her home on her solicita- 
tion, the parties never having pre- 
viously lived together. In re Kess- 
ler’s Estate, 59 N.W. 129, 87 Wis. 660, 
41 Am.S.R. 74. 


ea Matter of Fox, 18 Phila. (Pa.) 
116. 
[a] Rule applied to permit recov- 


ery by nephew for board and services 
furnished his aunt. Matter of Fox, 
18 Phila. (Pa.) 116. 

24. Dobbin v. Dobbin, 
204 S.W. 918. 


[a] For example, 


(Mo. App.) 


in a nephew’s 
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express contract for compensation,?? a contract be- 
ing inferable from proof of cireumstances showing 
an agreement and intention to pay,?* although even 
in eases where no family relationship exists between 
the parties, recovery will be denied for services vol- 
untarily rendered by one to the other without expec- 
tation of payment.?4 But where parties in this rela- 
tion live together as members of one family, there is 
ordinarily a presumption that services or support 
furnished one by the other was gratuitous,”® the law 
will not imply a contract for compensation fom 
mere rendition and acceptance of services or sup- 
port,?® nor from indefinite expressions of intention 
to pay,?? and there can be no recovery for services 


“x 

action for services rendered his un- 
ele in caring for™him while out on 
sprees, the fact that uncle and neph- 
ew did not live together was not con- 
clusive on the question of whether 
there was an implied promise to pay 
for such services, and where the 
nephew’s services to the uncle were 
voluntary, made without expectation 
of pay, and under circumstances from 
which no implication of an obligation 
to pay arose, a promise to pay for 
services could not be implied from 
the fact that the uncle requested the 
nephew’s help. Dobbin v. Dobbin, 
(Mo.App.) 204 S.w. 918. 


25. Armstrong’s Adm’r vy. Shan- 
non, 197 S.W. 950, 177 Ky. 547; Smythe 
v. Sanders, 101 So. 485, 136 Miss. 382. 


_[a] Qlustration—Where aunt and 
niece, and their respective husbands, 
lived together in a single house, there 
1s a presumption, in the absence of a 
contrary showing, that they lived to- 
gether by mutual consent for the con- 
venience of all, and did not imply a 
promise to pay for nursing of aunt 
and uncle. Armstrong’s Adm’r vy. 
Shannon, 197 S.W. 950, 177 Ky. 547. 


26. Ind—Hays y. M 
Ind. 285. y cConnell, 


Ky.—Armstrong’s Adm’r y. Shan- 
non, 197 S.W. 950, 177 Ky. 547; Boll- 
ing v. Bolling’s Adm’r, 142 S.W. 387, 
146 Ky. 318, Ann.Cas.19138C 306. 


Miss.—Smythe v. Sanders, ; 
435, 136 Miss. 382. ay hohe 


N.Y.—Penfield v. Penfield, 139 N.Y. 
S. 1061, 155 App*Div. 177, 10 Mills 
Surr. 498. 


Va.—Beale v. Hall, 34 S.E. 
Va. 383. og 


fa] Ilustration.—Where a child 
was brought up by an aunt, who also 
became her stepmother, and the child 
continued to reside with her father 
and her combined aunt and stepmoth- 
er, and resided with the latter after 
her father’s death, the law did not 
imply a promise of the niece and step- 
daughter to pay for board. Penfield 
v. Penfield, 139 N.Y.S. 1061, 155 App. 
Div. 177, 10 Mills Surr. 493. 


[b] Ordinary rule does not apply 
so as to permit implication of a prom- 
ise to pay from:rendition of valuable 
services at the request of the recipi- 
ent where the performers were a 
nephew and his wife and the recipient 
was their uncle, and the parties lived 
together in a family relationship as a 
matter of convenience, the uncle fur- 
nishing the house and household sup- 
plies and the nephew and his wife 
waiting on and nursing the aged and 
decrepit uncle. Bolling v. Bolling’s 
Adm’r, 142 S.W. 387, 146 Ky. 3138, Ann. 
Cas.19138C 306. ' 


27. Armstrong’s Adm’r v. Shannon, 
197 S.W. 950, 177 Ky. 547. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


es from which one ean be fairly implied.?§ 


§ 38] 
rendered or board and the like furnished, in the ab- 
sence of an express contract or facts and circumstanc- 
But the 
presumption of gratuity arising from the family re- 
lationship of aunt or uncle living with niece or neph- 
ew is not coneclusive,?® recovery has been allowed on 
proof of a parol contract,*° and where it affirmative- 
ly appears that there was a mutual expectation of 
payment, a contract for compensation may be im- 
plied despite the existence of a family relation.*? 


Grandnephew may be denied recovery for services 
rendered his grandunele voluntarily and from a sense 
of moral obligation,*? although the relation of grand- 
nephew and grandunele is not of itself such as to 
rebut the ordinary implication of a promise to pay 
for services rendered and accepted.** 


Relationship of uncle or aunt and niece or nephew 
by marriage will not in itself raise a presumption of 
gratuitous service,** nor repel the presumption of 
an implied contract arising from performance and 
acceptance of valuable services,*® and in the absence 
of a family relationship with its usual incidents, a 
promise to pay for services or support may be im- 
plied,*® although where the parties live together in 
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a family relationship, there is ordinarily a presump- 
tion of gratuity precluding implication of a contract 
by one to compensate the other for services or sup- 
port.?7 


Uncle’s liability to niece for services rendered un- 
cle’s relatives. Where an uncle is contractually ob- 
ligated to furnish services to his parent, the grand- 
parent of his niece, and the niece renders such serv- 
ices to such grandparent, although all the parties are 
living together in one household, there is no fam- 
ily relation for mutual convenience such as to raise 
a presumption that the niece and granddaughter per- 
formed such services gratuitously,’* and from ren- 
dition of the services under such circumstances there 
may be implied a promise of the uncle to pay the 
niece for the latter’s care of her grandfather.*® 
Where an uncle, under a contractual obligation to 
support his imbecile sister, neglects his duty, and a 
niece cares for and supports such imbecile, her aunt, 
and the aunt is incapable of reciprocal service to 
the niece, there is no presumption of gratuity aris- 
ing from a family relationship between aunt and 
niece,*® and the latter may be entitled to compen- 
sation from her uncle for services and support fur- 


* 28. Del.—Gorman vy. Carr, 78 A. 
845, 23 Del. 292. 


Tll.—Patterson v. Collar, 31 I1l.App. 
340 [aff 27 N.E. 604, 137 Ill. 403]. 


Ind.—Hays vy. McConnell, 42 Ind. 
285. 
Ky.—Armstrong’s Adm’r v. Shan- 


non, 197 S.W. 950, 177 Ky. 547; Weir 
v. Weir’s Adm’r, 3 B.Mon. 645, 39 Am. 
D. 487; Galloway’s Adm’r v. Gallo- 
way, 70 S.W. 48, 24 Ky.L.. 857. 


Mich.—Robinson v. McAfee, 26 N. 
W. 643, 59 Mich. 375. 


Miss.—Smythe y. Sanders, 101 So. 
435, 136 Miss. 382. 


Mo.—Sloan v. Dale, 90 Mo.App. 87. 


Mont.—San Antonio vy. Spencer, 264 
P. 944, 945, 82 Mont. 9 [quot Cyc]. 


N.C.—Hicks v. Barnes, 43 S.E. 604, 
132 N.C. 146. 


Pa.—Defrance vy. Austin, 9 Pa. 309; 
Souder’s Estate, 2 Woodw. 235. Com- 
pare Dunkel’s Account, 1 Woodw. 58 
(holding that, where a niece was tak- 
en by her uncle into his family after 
her mother had married a second time 
and died, and there was nothing to 
show a disposition of the stepfather 
to support her, such uncle was en- 
titled to compensation for her main- 
tenance). 


Vt.—Andrus v. Foster, 17 Vt. 556. 


W.Va.—Riley vy. Riley, 18 S.E. 569, 
38 W.Va. 283. 


{a] Right to compensation denied 
for particular services, such as: (1) 
Nursing of aunt and husband by niece 
and husband. Armstrong’s Adm’r y. 
Shannon, 197 S.W. 950, 177 Ky. 547. 
(2) Nursing of uncle by niece in lat- 
ter’s home. Smythe v. Sanders, 101 
So. 435, 186 Miss. 382. 


29. Herrick v. Hayes, 
N.W. 110. 


30. Neel’s Adm’r vy. Neel, 59 Pa. 
347. 


[a] Parol promise by uncle to pay 
his nephew wages is sufficient to per- 
mit recovery in an action of assump- 
sit, although the parties lived to- 
gether in a family relation. Neel’s 
Adm’r v. Neel, 59 Pa. 347. 


(Iowa) 173 


* 


31. Herrick v. Hayes, (Iowa) 173 
N.W. 110; Thornton v. Grange, 66 
Barb. (N.Y.) 507; Mercantile Trust 
Co. v. Campbell, 43 Ont.L. 57. 


[a] Tllustration.—A nephew is en- 
titled to recover compensation for 
services in caring for and supporting 
an uncle, although the uncle lived 
with the nephew as a member of his 
family, and although there was no 
express promise to compensate the 
nephew, where services were ren- 
dered and support furnished with 
expectation of the nephew to receive 
compensation therefor and of the 
uncle to make compensation there- 
for. Herrick v. Hayes, (Iowa) 173 N. 
Wie to: : 


[b] Where niece, at request of her 
uncle, went to live in his family, and 
remained with him several years, ren- 
dering services without an agreement 
as to compensation, and it appeared 
that the uncle had admitted an inten- 
tion to pay her something, a finding 
allowing her compensation for her 
services will not be disturbed. Thorn- 
ton v. Grange, 66 Barb. (N.Y.) 507. 


32. Burger v. Larman, 4 La.A. 
(Orleans) 158. 


33. In re Michaels’ Estate, 5 Pa. 
oo.) 3217 


34. In re Sutton’s Hstate, 143 N.Y. 
S.. 1072,,,159. App.Diy. 21, 11 Mills 
Surr, 537. 


35. In re Walker’s Estate, 14 Lance. 
Bar (Pa.) 64. 


36. Greener v. Barker, 
1087, 204 Mo.App. 190; Leen vy. Leen, 
26 Ohio Cir.Ct.N.S. 497; Gordner’s 
Adm’rs v. Heffley, 49 Pa. 163. 


[a] Where living in household as 
servant rather than a member of the 
family of her aunt and her uncle by 
marriage, a contract on the part of 
her uncle-in-law could be implied to 
pay for the services of his niece-in- 
Ba Wt EOP ARE 8 Adm’rs v. Heffley, 49 
Pa. ‘ 


[b] Where plaintiff never lived in 
her uncle-in-law’s house either’ be- 
fore or after rendition of services, 
sustained no blood relationship to- 
ward him, and where the only rela- 
tionship existing was that. plaintiff 
was the widow of a deceased nephew 


223 S.W. 


of the recipient of her valuable serv- 
ices, it was not essential to recovery 
to prove an express contract for com- 
pensation, and the jury were justified 
in implying a promise to pay a wage 
additional to that actually paid her. 
Leen v. Leen, 26 Ohio Cir.Ct.N.S. 497. 


37. Armstrong’s Adm’r vy. Shannon, 
197 S.W. 950, 177 Ky. 547; Bolling v. 
Bolling’s Adm’r, 142 S.W. 387, 146 Ky. 
313, Ann.Cas.1913C 306; Weaver v. 
Wilson, (Mo.App.) 206 S.W.'916; Hor- 
ton’s Appeal, 94 Pa. 62. 


[a] In suit for services as farm 
hand brought by uncle-in-law against 
his nephew-in-law, where it appeared 
that plaintiff uncle-in-law lived with 
his niece and defendant nephew-in- 
law as a member of their family, re- 
ceiving board, clothing, and tobacco 
from defendant and in return doing 
chores and other light jobs around 
the farm, a presumption of gratuity 
arose precluding implication of a 
promise to pay in the absence of af- 
firmative evidence of a mutual ex- 
pectation of compensation. Weaver 
v. Wilson, (Mo.App.) 206 S.W. 916. 


38. Grubbs v. Young, 262 S.W. 612, 
208 Ky. 454. 


[a] For example, where defendant 
by acceptance of land devised to him 
by his brother assumed the burden 
of caring for the father, and the par- 
ents of plaintiff, a niece of defendant, 
had agreed to perform this service for 
him under contract and in considera- 
tion of use of the entire farm rent 
free, there is no room for the pre- 
sumption, in an action by plaintiff for 
services, that members of a family 
are presumed to render services to 
one another gratuitously. Grubbs y. 
Young, 262 S.W. 612, 203 Ky. 454. 


39. Grubbs v. Young, supra. 


40. Henry v. Knight, 122 N.E. 675, 
74 Ind.App. 562. 


[a] For example, the presumption 
that an aunt lives with her niece in 
a family relation could not be in- 
dulged, where the aunt was an im- 
becile, deformed, and demented, so 
that there was no proper basis for 
the presumption that mutual services 
were to be rendered. Henry . v. 
Knight, 122 N.E. 675, 74 Ind.App. 562. 
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nished his sister and her aunt.*! 


[§ 39] M. Cousins. While the relationship of 
cousins is not such as of itself to rebut the legal pre- 
sumption of an implied contract arising from rendi- 
tion and acceptance of services,*? the general rule 
that services rendered by one member of a family to 
another are presumed gratuitous and that the law 
will not raise an implication to pay from the mere 
rendition and acceptance of services as between par- 
ties in such relation‘? has been applied to preclude 
the right of one cougin to recover compensation for 
services to another cousin.** 


Relation of cousins-in-law is not sufficiently close 
to bring the parties within the rule that services ren- 
dered by one near relative and member of a family 
to another are presumed gratuitous.*°® 


[6 40] N. Persons Living Together in Concubin- 
age or under Void Marriage.*® Where a man and 
a woman knowingly live together in a state of con- 
cubinage, the law as a general rule will not imply a 
promise on the part of either the man** or the wo- 
man*® to pay his or her companion for services ren- 


41. Henry v. Knight, supra. 
[a] Niece is not mere volunteer.— 
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we die 
tract to compensate him for services 
rendered in taking care of the house 


[§§ 38-40 


dered, one reason for the rule being the illegality of 
their relation where it enters into the alleged agree- 
ment,*® and another reason for the rule denying re- 
covery being the presumption of gratuity arising 
from the family relationship of the parties,°° which 
family relationship repels the implication of a prom- 
ise to pay that would otherwise arise from the ren- 
dition and acceptance of valuable services;>? al- 
though in a proper case recovery may be allowed on 
proof of an express contract for compensation,®* and 
where the services rendered are not merely incidental 
to the relation of the parties, recovery may be per- 
mitted on the basis of an implied contract.®% 


In case of void marriage recovery has been denied 
the woman for services where both parties knew that 
the marriage ceremony was a nullity,°* or where both 
mistakenly believed the marriage -walid,®*> or where 
the woman alone believed the marriage valid,°® al- 
though the woman has been held entitled te compen- 
sation for services where she was deceived by the 
man’s false representations into contracting what 
she erroneously thought a valid marriage.5? 


ligation on the part of the man to 
pay the woman for services rendered 


Henry v. Knight, 122 N.E. 675, 74 Ind. 
App. 562. 


42. Neal’s Ex’rs v. Gilmore, 79 Pa. 
421 (first cousins). 


Presumption of contract see supra 
§§ 9-15. 


43. See supra §§ 238, 24. 


44. Wood v. Lewis’ Estate, 167 S. 
W. 666, 183 Mo.App. 553; Neal’s Ex’rs 
v. Gilmore, 79 Pa. 421. 


45. Gallaher v. Vought, 8 Hun (N. 
i) Silc 


46. Compensation for services ren- 
dered as between husband and wife 
see Husband and Wife § 260. 


47. Del.—Wolranen v. Jones, 6 Del. 
SOD. 


Ky.—McDonald vy. Fleming, 12 B. 
Mon. 285; Sackstaeder v. Kast, 105 
S.W. 435, 31 Ky.L. 1304. 


La.—Logarde v. Dabon, 98 So. 744, 
155 La. 25; Simpson v. Normand, 26 
So. 266, 51 La.Ann. 1355. 


Me.—Brown y. Tuttle, 13 A. 583, 80 
Me. 162. 


N.Y.—vVincent v. Moriarty, 52 N.Y. 
S. 519, 31 App.Div. 484; Rhodes v. 
Stone, 17 N.Y.S. 561 (recognizing rule, 
but where recovery was allowed on 
proof of an express contract). 


Pa.—Swires v. Parsons, 5 Watts & 
Ssesios 


vVt.—Steward v. Waterman, 123 A. 
524, 97 Vt. 408 (recognizing rule). 


Wis.—In re Fox’s Estate, 190 N.W. 
90, 178 Wis. 369, 31 A.L.R. 420 (recog- 
nizing rule). 

48. Gjurich v. Fieg, 129 P. 464, 164 
Cal. 429, Ann.Cas.1916B 111. 


[a] Where parties had never 
solemnized marriage agreed on but 
lived together as if husband and wife, 
the man working around the place and 
the woman supplying the money for 
their support, the relation existing 
between them, although meretricious, 
afforded a sufficient basis for the in- 
ference that no cash compensation 
was contemplated for services ren- 
dered, and the man could not recover 
against his woman on an implied con- 


and grounds on which they lived. 
Gjurich v. Fieg, 129 P. 464, 164 Cal. 
429, Ann.Cas.1916B 111. 


49. See Logarde v. Dabon, 98 So. 
744, 155 La. 25; Steward v. Water- 
man, 123 A. 524, 97 Vt. 408; and see 
Contracts § 402. 


50. Gjurich v. Fieg, 129 P. 464, 164 
Cal. 429, Ann.Cas.1916B 111. 


51. Gjurich y. Fieg, supra; Swires 
v. Parsons, 5 Watts & S. (Pa.) 357; 
Steward v. Waterman, 123 A. 524, 97 
Vt. 408 (recognizing rule). 


Implication of contract where rela- 
tion of parties does not repel pre- 
repens of promise to pay see supra 

§ 9-15. 


52. See Contracts § 402. 


53. Pereuilhet’s Succession, 23 La. 
Ann. 294, 8 Am.R. 595. 


[a] For services as house servant 
and nurse a woman was entitled to 
compensation on the basis of a quasi 
contract, and even if the proof had 
been sufficient to show that for sev- 
eral years the woman lived as the 
man’s concubine, this fact would not 
have defeated recovery where it was 
not shown that the original reason 
for the parties’ living together was 
concubinage nor that the _ services 
were merely incidental to this rela- 
tion, as where a man employs a fe- 
male servant as such, he cannot later 
pay her off by robbing her of her vir- 
tue. Pereuilhet’s Succession, 23 La. 
Ann. 294, 8 Am.R. 595. 


54. Robbins v. Potter, 11 Allen 
(Mass.) 588. See also Robbins v. 
Potter, 98 Mass. 532 (to the effect 
that even if the man believed the 
marriage valid, this would not enable 
the woman to recover against him for 
services rendered while they lived 
together as if husband and wife). 


55. Cropsey v. Sweeney, 27 Barb. 
(N.Y.) 310, 7 Abb.Pr. 129. See also 
Ogden v. McHugh, 45 N.E. 731, 167 
Mass. 276, 57 Am.S.R. 456 (to the ef- 
fect that, where the parties went 
through a marriage ceremony and 
lived together in the unfounded be- 
lief that a prior husband of the 
woman was dead, but in actual ig- 
norance of the fact, there was no ob- 


by her during the time they lived to- 
gether, the actual decision being that 
a deed from the man to the woman 
in accordance with an antenuptial 
contract was supported by a sufficient 
consideration despite invalidity of the 
marriage). 


[a] TIllustration.—Where a woman 
lived with a man as his wife, both 
believing such relation to exist, and 
on his death it appeared that the mar- 
riage between them was void, there 
was no implied promise raised enti- 
tling her to recover for her services. 
Cropsey v. Sweeney, 27 Barb. (N.Y.) 
SOM aA Dbaers lag: 


56. Cooper v. Cooper, 17 N.E. 892, 
147 Mass. 370, 9 Am.S.R. 721. 


[a] Irrespective of legal relations 
of parties, their actual relations 
‘“negatived any implication of an 
agreement or promise” to pay, and 
“the fact that the plaintiff was led by 
mistake or deceit into assuming the 
relation of a wife, has no tendency to 
show that she did not act in that rela- 
tion; and the fact that she believed 
herself to be a wife excludes the in- 
ference that the society and assist- 
ance of a wife which she gave to her 
supposed husband was for hire. It 
shows that her intention in keeping 
his house was to act as a wife and 
mistress of a family, and not as a 
hired servant. There was clearly no 
obligation to pay wages arising from 
contract; and the plaintiff’s case is 
rested on the ground that there was 
an obligation or duty imposed by law 
from which the law raises a promise 
to pay money, upon which the action 
can be sustained. The plaintiff’s rem- 
edy was by an action of contract for 
breach of promise to marry, or, if she 
was induced to marry by false repre- 
sentations, of tort for the deceit.” 
Cooper v. Cooper, 17 N.E. 892, 894, 147 
Mass. 370, 9 Am.S.R. 721. 


57. Sanders v. Ragan, 90 S.E. 777, 
172° N.C. 612, L-RiA@917B 681: In ve 
Fox’s Estate, 190 N.W. 90, 178 Wis. 
369, 31 A.L.R. 420. See Higgins v. 
Breen, 9 Mo. 497 (recognizing rule). 


[a] Rule denyin; recovery for 
services rendered without expectation 
ef pay is inapplicable where the 
woman performer of services was in 


For later cases, developments and changes in the law see Annotations, same title and seetion number. 
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§§ 41-42] 


[§ 41] ©. Persons Contemplating Marriage. 
Where services are rendered without expectation of 
pecuniary compensation and in anticipation of mar- 
riage to the one to whom rendered, the performer 
may not recover compensation therefor where the 
recipient dies before time for the marriage,®® or re- 
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fuses to marry the performer,®® nor where both 
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parties decline to marry for religious reasons aris- 
ing from the fact that the divorced spouse of one is 
still living,®® although where an express promise to 
pay is shown, such promise ean be neither rebutted 
nor destroyed by proof of an engagement to marry 
and may serve as the basis of a recovery.®+ 


III. EFFECT OF EXPRESS CONTRACTS? 


[§ 42] A. In General. One is liable for services 
rendered on his express promise to pay therefor,°® 
unless it was the duty of the person rendering them 
But under the general 
rules,®°® the existence of a valid express contract for 
services, work, and labor or incidental materials pre- 


to do so without pay.®* 


ignorance of the essential facts, and 
rendered services in ignorance of the 
fact that she was not validly married 
to the man for whom she worked, as 
in such a case she should be permit- 
ted recovery on the general equita- 
ble principles of indebitatus assump- 
sit. Sanders v. Ragan, 90 S.E. 777, 
172 N.C. 612, L.R.A.1917B 681. 


58. Newhall v. Knowles, 67 A. 365, 
28 R.I. 348. 


59.” Clary, y.. Clary, .44 A ‘921, ‘93 
Me. 220; Robinson v. Shistel, 23 U.C. 
GP (Ont:y 114. 


[a] Mlustration.—Where board and 
services are rendered in expectation 
of marriage, and without contempla- 
tion of pecuniary compensation, the 
fact that the boarder subsequently de- 
clines to marry plaintiff gives the 
latter no right to recover money for 
the board and _ services. Clary v. 
Clary, 44 A. 921, 93 Me. 220. 


60. Kramer y. Bins, 238 N.W. 407, 
205 Wis. 562. 
61. Succession of Lopez, 8 La.A. 


(Orleans) 115. 


62. Effect on amount of recovery 
see infra §§ 138-158. 


Expectation of remuneration by 
will see supra § 8 


635 ‘Flora v. Cline, 89° Ind. 
Mullett v. Bemis, 100 Mass. 92. 


[a] For example, one who prom- 
ises to pay for work done on a drain 
by which he is benefited may be com- 
pelled to pay therefor, without re- 
gard to the question of whether the 
drain was legally established by the 
board of commissioners or not, where 
the promisee did the work on the 
faith of such promise. Flora v. Cline, 
89 Ind. 208. 


Nature and form of action: 
On contracts generally see Contracts 
S0% 


208; 


For wages see Master and Servant § 
2638. 


64. Sweany v. Hunter, 5 N.C. 181. 
Gratuitous services see supra § 7. 


65. See Contracts § 9; Assumpsit, 
Action of §§ 16—23. 


66. Fla.—Hazen y. Cobb, 
853, 96° Fla. 151. 


Me.—Ladd v. Bean, 104 A. 814, 117 
Me. 445. 


ae ae v. Ditson, 117 Mass. 


Mich.—Hollister v. Kinyon’s Estate, 
161 N.W. 962, 965, 195 Mich. 261. 


Minn.—Siverts v. Dahoot, 184 N.W. 
839, 150 Minn. 179. 


Miss.—Eureka Mfg. Co. v. Wimber- 
ly, 73 So. 871, 113 Miss. 90. 


CONS SG 


© 


A SO; 


S.D.—Werre v. Northwest Thresher 
Co., 181 NAW. (20, 722, :27 S.De4se 
(recognizing rule). 


Vt.—Brightlook Hospital Ass’n v. 
Garfield, 104 A. 99, 92 Vt. 353. 


“Where there is a valid express 
contract existing between parties in 
relation to a transaction fully fixing 
the rights of each, there is no room 
for an implied promise.’ Werre v. 
Northwest Thresher Co., supra. 


“When an express contract covers 
the terms of an employment, there 
is no room for implications which 
change, or defeat, those terms.” MHol- 
lister v. Kinyon’s Hstate, supra. 


[a] Mlustrations.—(1) Where de- 
fendant offered plaintiff five hundred 
dollars to rebuild a house, and he 
proceeded to do the work, although 
he did not formally accept the offer 
he cannot recover on the theory that 
he did the work on an implied prom- 
ise to pay what 1t might reasonavly 
be worth. Eureka Mfg. Co. v. Wim- 
berly,) 73.50. 871,75 tise Muss, 90. 1) 
Express promise of a telephone com- 
pany’s manager to pay plaintiff hos- 
pital for caring for defendant, an in- 
jured employee of the company, be- 
ing shown no promise implied in law 
arises on the part of defendant. 
Brightlook Hospital Ass’n vy. Garfield, 
104A, 995,92) Viwesbe: 


[b] Where plaintiff has stipulated 
that in contingency which has hap- 
pened, he shall have no demand 
against defendant, the law does not 
imply a promise by him to pay the 
former for his services. Zerrahn y. 
Ditson, 117 Mass. 5538. 


67. Raby v. Cozad, 80 S.E. 415, 164 
N.C. 287; Virginia Tale & Soapstone 
Co. v. Hurkamp, 98 S.E. 681, 124 Va. 
721. 


[a] Quantum of services as meas- 
ured by contract.—‘‘Where there is a 
special contract, which has not been 
breached by either party during the 
period covered by it, its provisions 
measure the quantum of services to 
be performed by the plaintiff, suing 
or recovering thereon, for he in such 
case recovers, not upon the basis of 
quantum meruit, but the contract 
price of his services, if he proves that 
he has fully performed the services 
required by the contract, be they much 
or little.’ Virignia Tale & Soap- 
stone Co. v. Hurkamp, 98 S.E. 681, 
683, 124 Va. 721. 


68. U.S.—Hubbard v. New York, 
etc. einyv, Cot) S:Ctisb3el19 WeS696, 
30 L.Ed. 548; Hawkins v. United 
States, 96 U.S. 689, 24 L.Ed. 607; Bar- 
nett v. Beggs, 208 By. 255, 125, C.C.A. 
455; James Stewart & Co. v. Fulton, 
USA LO Orn G.CrAL 382° Jonesive 
Trinity Parish, 19 F. 59; Sanger & 
Moody v. U. S., 40 Ct.Cl. 47. 


cludes implication of a contract covering the same 
subject matter,°® the rights of the parties are con- 
trolled by the contract,®7 and under such cireum- 
stances recovery cannot be had on the theory of a 
quantum meruit,®® as where an express agreement or 
contract for work and labor is open and subsisting 


Ala.—Martin v. Massie, 29 So. 31, 
127 Ala. 504; Ludden & Bates v. Watt, 
94 So. 289, 18 Ala.App. 652. 


Ark.—Christian & Taylor v. Fanch- 
er, 235 S.W. 397, 151 Ark. 102; Robin- 
son v. Van Vleet, 121 S.W. 288, 91 
Ark. 262. 


Colo.—Alta Inv. Co. vy. Worden, 53 
PHPLO4LT, £125 JColoss 215. 


Del.—Heitz v. Sayers, 
32 Del. 207. 


Ga.—Bull v. St. Johns, 39 Ga. 78. 


Ill.—Phelps v. Hubbard, 59 Ill. 79; 
Ford v. McVay, 55 Ill. 119; Schiml v. 
Edgeworth, 118 Ill.App. 332; Serber 
v. McLaughlin, 97 Ill.App. 104. See 
Keehn v. Moist, 192 Ill.App. 520. 


Ind.—Cleveland, “etc.)- BR... Co. --yv. 
Moore, 82 N.E, 52, 84 N.E. 540, 170 
Ind. 328. 


Iowa.—Becker Vv. Incorporated 
Town of Churdan, 157 N.W. 221, 175 
Iowa 159; Kurtz v. Payne Inv. Co., 
135 N.W. 1075, 156 Iowa 3876 [reh 
overr and mod in other respects 137 
N.W. 460]; Prouty, Coyle & Prouty 
v. Perry, 120 N.W. 722, 142 Iowa 294; 
Ryan v. Dubuque, 83 N.W. 1073, 112 
Iowa 284. 


Kan.—Perry v. Bailey, 12 Kan. 539. 


Md.—Oldewurtel v. William F, Bev- 
an & Co., 84 A. 66, 117 Md. 645; Town- 
es v. Cheney, 79 A. 590, 114 Md. 362; 
Jenkins v. Long, 8 Md. 1382. 


Mass.—Simon v. Lettiere, 154 N.E. 
84, 257 Mass. 563; Burke v. Coyne, 
74 N.B. 942, 188 Mass. 401. 


Mich.—Fuchs v. Standard Ther- 
mometer Co., 144 N.W. 484, 178 Mich. 
37; Ruttle v. Foss, 125 N.W. 790, 161 
Mich. 132. 


Hiroaki pe ee v. Corbett, 2 Minn. 


Mo.—Beggs vy. Shelton, 155 S.W. 
885, 173 Mo.App. 127; Crapson v. Wal- 
lace, 71 Mo.App. 682; Kansas City 
Planing Mill Co. v. Brundage, 25 Mo. 
App. 268. 


N.J.—Minshull v. New Jersey Ter- 
minal ive CO, cL An GOS Gn Ned lua: 


N.Y.—Fischer v. Schram, 159 N.Y. 
S. 496, 173 App.Div. 147. See Young 
v. Farwell, 52 N.Y.S. 288, 30 App.Div. 
489 [aff 59 N.E. 148, 165 N.Y. 341] 
(holding that, where plaintiff was em- 
ployed by defendants under a con- 
tract providing for a specific salary, 
and containing an indefinite refer- 
ence to additional returns for sery- 
ices based on profits, and he rendered 
the services in question, and received 
the specified salary, and subsequent- 
ly, without offering to .return this 
amount, he brought an action on a 
quantum meruit, to recover compen- 
sation for his entire services, pro- 


121 A. 225, 
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at the time the cause of action arises, suit should be 
brought on the contract and the common counts in 
assumpsit cannot be maintained.®® 
tween the parties as to the value of the contract does 
not change the rule,7° and one performing services 
under a contract, providing that he shall be paid 
as much as such services are worth, cannot recover 
in an action of indebitatus assumpsit, if the contract 
also contains a condition on the happening of which 
he is to receive no compensation.‘? 
agreement to pay for materials, when not inconsist- 
ent with an existing written agreement between the 
parties, will sustain an action to recover the value 
of such materials,’? recovery may be had in a suit in 
implied assumpsit where the evidence discloses a 
mere intention to pay falling short of an express 


posing to credit defendants with the 
amount already received, his posi- 
tion was inconsistent, and no recov- 
ery was warranted). 


N.C.—Reams vy. Wilson, 60 S.E. 
1124, 147 N.C. 304; Wilmington v. 
Bryan, 54 S.B. 543, 141 N.C. 666. 


R.I.—O’Connell y. E. C. King & Son, 
59 A. 926, 26 R.I. 544. 


Tex.—Shaw v. Ryan, (Commn.App.) 
58 S.W.(2d) 3 [rev (Civ.App.) 41 S. 
W.(2d) 329]; Shropshire v. Adams, 
89 S.W. 448, 40 Tex.Civ.App. 339; 
Kocher v. Mayberry, 39 S.W. 604, 15 
Tex.Civ.App. 342. 


Newfoundl.—Whiteway _ v. 
foundland, 8 Newfoundl. 414. 


“The rule is, that, if there be an 
express written contract between the 
parties, the plaintiff in an action to 
recover for work and labor done... 
must declare upon the written agree- 
ment so long as the special agree- 
ment remains in force and unrescind- 
ed, as he cannot recover under such 
circumstances upon a quantum mer- 
uit. Implied promises or prom- 
ises in law exist only when there is 
no express promise between the par- 
ties,—expressum facit cessare taci- 
tum. Hence, says Chitty, a party 
cannot be bound by an implied prom- 
ise, when he has made an express 
contract as to the same subject-mat- 
ter; which is certainly sound law, 
unless the express contract has been 
rescinded or abandoned.’’ Hawkins 
v. United States, 96 U.S. 689, 697, 24 
L.Ed. 607 [quot, Barnett v. Beggs, 208 
BF. 255, 258, 125, €C.C.A. 455]. 


[a] Party guilty of breaching con- 
tract for work or materials may not 
abandon it and elect to stand on the 
common counts. Oldewurtel v. Wil- 
eae F. Bevan & Co., 84 A. 66, 117 Md. 
645. 


[b] For example (1) one who con- 
tracts that threshing done by his ma- 
chine shall be done as well as it can 
be done by any machine in the county 
or no charge will be made cannot re- 
cover on a quantum meruit. Crapson 
v. Wallace, 71 Mo.App. 682. (2) Re- 
covery cannot be had for the reason- 
able value of services where a writ- 
ten contract, fixing the price of such 
services, has not been modified or 
rescinded. Fischer v. Schram, 159 
N.Y.S. 496, 173 App.Div. 147. 


[c] Where rights of parties are 
provided for by contract, in case of 
a breach by either there can be no 
recovery on a quantum meruit. Neb- 
Jett v. McGraw & Brewer, 91 S.W. 309, 
41 Tex.Civ.App. 239. 


[d] Whore services of real estate 


New- 
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A dispute be- 


An imphed 


tum meruit.8! 


broker in selling land were rendered 
under an express agreement fixing his 
compensation, it was error to permit 
a recovery on the quantum meruit. 
Kurtz v. Payne-Inv. Co., 135 N.W. 
1075, 156 Iowa 876 [reh overr and op 
mod in other respects 137 N.W. 460]. 


69. U.S. —Der mott v. Jones, 2 Wall. 
L, 1%, dss 6 ones..v. Vestry of 
Trinity Parish, 19°F. 59. 


? Ark.—Hawk v. Walworth, 4 Ark. 
flats 


Ill.— Peyton y. Mclennan, 129 Ill. 
App. 654. 


Ind.—Schaffner v. 
871, 2 Ind.App. 409. 


5 Ky.—Western y. Sharp, 14 B.Mon. 
OU 


La.—Jackson’s Succession, 17 So. 
598, 47 La.Ann. 1089; Walker v. Biet- 
ry, 24 La.Ann. 349; Spear v. Gardner 
& Densler, 16 La.Ann. 383. 


Me.—Weymouth v. Beatham, 
511, 938 Me. 454; Holden Steam Mill 
Co. v. Westervelt, 67 Me. 446. 


Md.—Lohmuller Building Co. of 
Baltimore City v. Barrett, 127 A. 482, 
146 Md. 617; Hannan yv. Lee, 1 Harr. 
&J. 131. 


Mass.—Turner v. Buttrick, 172 N.E. 
246, 272 Mass. 261, 


Minn.—Marcotte v., 
Minn. 2 


Mo,—Chambers v. King & Tunstall, 
8 Mo. 517; Crump v. Mead, 3 Mo. 2338; 
Day v. Farley, 75 S.W. 177, 100 Mo. 
Mra 633; Clarke v. Kane, 37 Mo.App. 


Kober, 28 N.E. 


45 A. 


Beaupre, 15 


N.M.—Bushnell v. Coggeshall, 62 P. 
1101, 10 N.M. 601. 


N.Y.—Alger vy. Raymond, 20 N.Y. 
Super. 418 [aff 25 How.Pr. 593]; 
Smith v. Smith, Sandf. 206; Trimble 
v. Stilwell, 4 .D.Smith 512. 


Pa.—McGrann vy. North Lebanon R. 
Cos 829. ba. acek 


Tex.—Walker v. Dickey, 
658, 44 Tex.Civ:App. 110. 


Vt.—Camp v. Barker, 21 Vt. 469. 


Va.—Baltimore, ete., R. Co. v. Laf- 
fertys, 14 Gratt. (55 Va.) 478; Balti- 
more, ete., R. Co. v. Polly, Woods & 
Co., 14 Gratt. (55 Va.) 447. 


98 S.W. 


“While a special contract remains | 


executory, the plaintiff must sue upon 
it.” Dermott v. Jones, 2 Wall. (U.S.) 
Le el Eas eio2: 


“It is the settled law of this state, 
as declared by our predecessors in 
numerous cases, that, where there is 
a subsisting special contraet which 
has not been performed by the plain- 


[§ 42 


contract for compensation,’* or where the consider- 
ation specified in a contract covering services is only 
“love and affection,’’* or where an express contract 
is proved but is shown to be unenforceable,*® or in- 
definite as to compensation,’® or where the express 
contract has been rescinded or modified,** or where 
there has been full performance by plaintiff as to 
whom the contract is no longer executory,’* or where 
recovery on the basis of an imphed contract is per- 
mitted under rules governing imperfect or. partial 
performance,’® or for services performed after ter- 
mination of an express contract.*® 
express contract to recover for services rendered, 
who fails to establish the contract but does show 
the rendition of the services, may fecover on a quan- 
It has also been held that, in an ac- 


One suing on an 


tiff, or where its performance has 
not been waived or prevented by the 
defendant, the plaintiff cannot re- 
cover on the common counts in as- 
sumpsit for its part performance.” 
Lohmuller Building Co. of Baltimore 
City v. Barrett, 127 A. 482, 485, 146 
Md. 617. 


[a] In action on a note given for 
services to be performed, there can 
be no recovery on a quantum meruit. 
Schaffner v. Kober, 28 N.E. 871, 2 Ind. 
App. 409. 


70. Ruttle v. Foss, 125 N.W. 790, 
161 Mich. .132. 
ples Streeter v. Sumner, 19 N.H. 
72. Smith y. Lippincott, 49 Barb. 


(N.Y.) 398. 


73. Norton’s Estate v. McAlister, 
123 P."- 963,222 Colo. App. 293; Deas v. 
Jeffcoat, 116 S.E. 546, 29 Ga.App. 791. 


[a] For example, where services 
were rendered a stepmother and aunt 
under expectation of a legacy based 
on statements of intention and a will 
was made, but revoked by marriage, 
there was no express contract pre- 
venting recovery in implied assump- 
sit. Deas v. Jeffcoat, 116 S.E. 546, 
29 Ga.App. 791. 


74. Manny v. Cowley County Nat. 
Bank, 139 P..1021, 92 Kan. 129, Ann. 
Cas.1916B 195. 


fa] Illustration.—‘‘An heir who, 
with the knowledge and acquiescence 
of the other heirs, has incurred con- 
siderable expense and performed val- 
uable services in the adjustment and 
collection of the funds of an estate 
located in a foreign country may re- 
eover from such other heirs for such 
expense and a reasonable compensa- 
tion for such services, notwithstand- 
ing an agreement mutually entered 
into after such adjustment, and after 
some of the collections have been 
made, touching the subsequent col- 
lections and distribution of funds re- 
ceived and to be received, recites a 
consideration of love and affection, 
and makes no mention of compen- 
sation.” Manny v. Cowley County 
Nat. Bank, 139 A. 1021, 92 Kan. 129, 
Ann.Cas.1916B, 195. 


75. See infra § 45. 

76. See infra § 44. 

77. See infra §§248, 49. 

78. See infra § 51. 

79. See infra.§§ 52-64, 

80. See infra §. 67. 

81. Lockhard v. Hamlin, 82. N.E, 
1094, 190 N.Y. 132; Rubin v. Cohen, 


113 N.Y.S. 843, 129 App.Div. 395; Bau- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 42-44] 


tion for breach of a specific contract for work and 
labor, plaintiff may add a count on quantum meru- 
it, and is not required to elect on which count he will 
proceed, but can recover whatever is due, whether 
under the contract or on quantum meruit.82 Where 
the parties have agreed that, in event of a dispute as 
to the amount due for work and materials, arbitra- 
tors shall value the completed work, and where such 
arbitrators have vaiued it, plaintiff need not sue on 
the contract but may recover in assumpsit.*? 


Where one has expressly contracted to pay, no ob- 
ligation of another will be implied to pay for the 
services or materials furnished under the express 
contract.®* 


Effect of contract with third person. Where 
plaintiff renders services at the request of defend- 
ant, his right to compensation is not affected by a 
contract with a third person of which he had no 
knowledge,®*® nor by the fact that the third person 
received the‘benefit and not defendant.®® 


{§ 43] B. Contract under Seal. In accordance 
with the general rule and its qualifications,*’ ordina- 
rily assumpsit cannot be maintained on a contract 


mann vy. Manhattan Consumers’|S., 55 Ct.Cl. 453. 
Brewing Co., 89 N.Y.S. 1088, 97 App. 


Div. 470; Smith v. Lippincott, 49 
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Colo.—Button v. Higgins, 38 P. 390, 
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under seal for work and labor or incidental materi- 
als,88 although where work, labor, and incidental ma- 
terials are furnished under different contracts, one 
of which is under seal, a suit brought when nothing 
is due under the sealed contract may properly be 
treated as one in assumpsit.8® After part perform- 
ance of a contract under seal, and breach by the em- 
ployer, an action of covenant may be maintained.®° 


Unauthorized addition of seal to a contract will not 
defeat plaintiff’s right to recover on a quantum mer- 
uit for work done under the contract which he has 
abandoned justifiably.°+ 


[§ 44] C. Contract Silent as to Compensation, Pe- 
riod of Service, or Time of Payment. Failure of a 
contract for work and labor or incidental materials 
to fix the amount of compensation,®? or the time of 
payment,®* does not invalidate the contract; and 
where no rate or amount of compensation is fixed by 
an existing express contract for work or incidental 
materials, recovery may be had as on a quantum mer- 
uit or quantum valebat.°* Thus there may be a re- 
covery on an implied contract for the reasonable val- 
ue of services or incidental materials where the par- 


suit upon an account to recover the 
reasonable market value of services 
performed under the contract when 


Barb. (N.Y.) 398; M. Wineburgh Ad- 
vertising Co. v. Sol Bloom, 128 N.Y.S. 
562; Thayer v. Harbican, 126 P. 625, 
70 Wash. 278. 


82. Bowe v. Frink, 114 N.W. 543, 
137 Iowa 1. 


83. Mudd vy. Mudd, 
(Md.) 438. 


84. Stanley Patch Lumber Corpo- 
ration v. Barry, 265 N.Y.S. 879, 148 
Misc. 376. 


[a] For example, furnishing of 
materials or’ services under an ex- 
press contract negatives an implied 
undertaking by another than the one 
contracting therefor to pay for them. 
Stanley Patch Lumber Corporation v. 
Barry, 265 N.Y.S. 879, 148 Misc. 376. 


85. .Louisville, etc., R. Co. v. Hub- 
bard, 18 N.E. 611, 116 Ind. 193. 


86. Louisville, etc., R. Co. v. Hub- 
bard, supra. 


Complement of benefit generally see 
supra §§ 3, 
87. See Assumpsit, Action of § 13. 


88. Hawk v. Walworth, 4 Ark. 577; 
Porter v. Androscoggin, etc., R. Co., 
37 Me. 349; Hurt v. Davis, 3 S,C.L. 
304 (holding that assumpsit for work 
and labor will not lie where there was 
a contract under seal, although the 
parties had agreed to waive it and 
referred the matters in dispute to ar- 


38 Harr.&J. 


bitration, but the arbitrators had 
made no award). 

g9. Meyer v. Frenkil, 77 A. 369, 
113 Md. 36. 


90. Young v. Preston, 4 Cranch (U. 
S.) 239, 2 L.Ed. 607; Rankin v. Dar- 


nell, 11 B-Mon. (Ky.) 30, 52 Am.D. 
Bok. 
91. Cook v. Gray, 133 Mass. 106. 


92. Button v. Higgins, 38 P. 390, 
5 Colo.App. 167. 


93. Button v. Higgins, supra. 


[a] Jury may find “promise to pay 
within some reasonable time.”—But- 
ton v. Higgins, 38 P. 390, 391, 5 Colo. 
App. 167. 

94. U.S.—Reid Wrecking Co. v. U. 


, 


5 Colo.App. 167. 


Conn.—Rowell vy. Ross, 87 
87 Conn. 157. 


Del.—Heldmeyer v. Cleaver, 104 A. 
635, 30 Del. 135; Claringbold vy. New- 
ark Garage & Blectric Co., 97 A. 386, 
29 Del. 129; O’Neil.v. H.-L, Du, Pont 
on Nemours & Co., 106 A. 50, 12 Del. 

ar ae 


Ga.—McLendon vy. Moore, 157 S.E. 
214, 42 Ga.App. 580; Cooney v. Foote, 
83 S.E. 896, 15 Ga.App. 455 [conform- 
ing to answers to certified questions 
83 S.H. 587, 142 Ga, 647, Ann.Cas. 
1916B, 1001]. 


Ind.—Hamilton v. Hamilton’s Es- 
tate, 59 N.E. 344, 26 Ind.App. 114. 


Iowa.—Hall v. Luckman, 107 N.W. 
932, 110 N.W. 916, 1383 Iowa 518; AI- 
lison v. Parkinson, 78 N.W. 845, 108 
Iowa 154. See Scott v. Wilson, 170 
we 761, 185 Iowa 464 (recognizing 
rule). 


La.—Muegnier v. Dendinger, 29 So. 
345, 104 La. 767. 


Mass.—Blaisdell v. 
Cush. 373. 


Mont.—Nyhart v. Pennington, 50 
P. 413, 20 Mont. 158. 


N.H.—Elwell v. Roper, 
72 N.H. 585. 


N.Y.—Chambers v. Sterling Auto- 
mobile Mfg. Co., 163 N.Y.S. 574. 


N.C.—Prince v. McRae, 84 N.C. 674. 


Pa.—Kline vy. Foster, 1 Walk. 250; 
Auto Security Co. v. Mickens, 80 Pa. 
Super. 462. 


$.D.—Naughton y. City of Sioux 
Falls, 52 N.W. 324, 3 S.D. 90. 


Tex. ey cseaated v. Dugan, (Civ.App.) 
39 S.W. 148 


Vt.—Enos v. Owens Slate Co., 
A, 185,104 Vt.. 329. 


Wash.—Nordeen Iron Works y. 
Rucker, 145 P. 219, 883 Wash. 126. 


See also Master and Servant § 234. 


“The existence of an antecedent con- 
tract to perform labor does not pre- 
clude a plaintiff from proceeding by 


A. 355, 


Gladwin, 4 


58 A. 507, 
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there was no express stipulation as to 
the value of the services, and the 
compensation therefor necessarily de- 
pended upon an implied promise to 
pay.’’ Cooney v. Foote, 83 S.E. 896, 
15 Ga.App. 455 [conforming to Va 
Sswers to certified questions 83 S.E 

537, 142 Ga. 647, Ann.Cas.1916B 1001]. 


“Where the employment, either by 
express or implied contract, is prov- 
ed, but an agreement as to the amount 
of compensation is not proved, the 
law will imply an agreement to pay 
what the services were reasonably 
worth, and a recovery on a quantum 
meruit will be sustained.’’ Chambers 


v. Sterling Automobile Mfg. Co., 163 
N..Y.S. 504, 576; ; 
[a] MIllustrations.—(1) Where a 


contractor, without agreement as to 
compensation, has been employed by 
the government to raise a~ sunken 
dredge and tow it into a drydock, and 
the contractor has performed the 
work without fault or negligence, 
such contractor is entitled to pay- 
ment on the basis of quantum meruit. 
Reid, Wrecking’ Co. vi U. Si, 55/Cuer 
453. (2) One who manufactured and 
delivered machinery on order can 
recover the reasonable value, in the 
absence of an agreement as to the 
price, and this is true although plain- 
tiff had attempted to collect more 
than the reasonable’ price. Nordeen 
Iron Works v. Rucker, 145 P. 219, 83 
Wash. 126. 


[b] Contract to do work “as cheap 
as anyone else.”—An agreement by 
plaintiff to do work on a house as 
cheap or cheaper than anyone else 
will do it is not such a special con- 
tract as requires a special declara- 
tion in an action for labor and ma- 
terial, but plaintiff may recover in an 
action of general indebitatus assump- 


BL Kline vy. Foster, 1 Walk. (Pa.) 
{c] Leaving amount of compensa- 


tion to recipient.—One who renders 
services at another’s request does not 
release his claim for compensation: 
by stating to such other that he will 
leave it to him to say what the sery- 
ices are worth. Whiting v. Dugan, 
(Tex.Civ.App.) 39 S.W. 148. 
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ties failed to agree on the terms of the contract gov- 
erning amount of compensation,®®> as under a vague 
profit-sharing agreement,®* or where the contract 
failed to stipulate the amount of compensation for 
all services rendered,®’ as where services were per- 
formed which were not originally contemplated or 
provided for in the contract,®® or where there was 
a promise to pay a bonus without stipulation as to 
Where, however, a contract, 
while definite and certain as to a stipulated compen- 
sation, is too indefinite respecting additional compen- 
sation referred to therein to acquire a legal status, 
plaintiff may not recover any additional compensa- 


the amount thereof.®® 


tion on a quantum meruit.? 


Law will not imply obligation to pay in land where 
a contract calling for work and labor in respect of 


eer U.S.—Neal y. Akers, 286 F. 


Cal.—Batcheller vy. Whittier, 107 P. 
141, 12 Cal.App. 262. 


Iowa.—Wyman v. Passmore, 125 N. 
W. 213, 146 Iowa 486, 27 L.R.A.N.S. 
683; Hall v. Luckman, 107 N.W. 932, 
110 N.W. 916, 133 Iowa 518. 


Mass.—Lonngqvist v. Lammi, 134 N. 
E. 255, 240 Mass. 377. 


Mo.—Christine v. Luyties, 217 S.W. 
55, 280 Mo. 416; Swift v. Johnson, 158 
S.W. 96, 175 Mo.App. 660. 


N.Y.—Winch y. Warner, 174 N.Y.S. 
819, 186 App.Div. 710; Plattenburg v. 
Briggs. 151 N.Y.S. 925, 166 App.Div. 
326, 14 Mills Surr. 426. 


Tex.—Law Reporting Co. v. Texas 
Grain & Elevator Co., (Civ.App.) 168 
S.w. 1001. 


Wash.—Thayer v. Harbican, 126 P. 
625, 70 Wash. 278. 


Compare Shaw v. Armstrong, 50 N. 
W. 248, 88 Mich. 311 (to the effect 
that quantum meruit will not lie 
where the evidence shows that there 
was no mistake respecting amount 
of compensation, but that one or the 
other of the parties differing as to 
the amount stipulated is prevaricat- 
ing). 

{a] For example (1) where serv- 
ices are rendered and accepted under 
a contract therefor, but there is no 
meeting of the minds as to the com- 
pensation for such services, the law 
implies a contract in accord with the 
precepts of natural justice to com- 
pensate the reasonable value. Swift 
v. Johnson, 158 S.W. 96, 175 Mo.App. 
660. (2) Where plaintiffs performed 
labor and furnished materials on de- 
fendant’s building without any bind- 
ing contract as to the amount to be 
paid, although each erroneously sup- 
posed there was a contract, the law 
implies a contract on defendant’s part 
to pay plaintiffs for the labor and 
materials. Lonnqvist v. Lammi, 134 
N.E. 255, 240 Mass. 377. 


[b] Express promise to pay “gen- 
erous sum’’ for services may be too 
indefinite to permit enforcement, but 
‘nevertheless there must be implied 
within that promise a definite agree- 
ment to pay the fair value of such 
services.” Plattenburg v. Briggs, 151 
N.Y.S. 925, 926, 166 App.Div. 326, 14 
Mills Surr. 426. 


[c] Where minds of parties did 
not meet as to meaning of word “fo- 
» lio,” as used in a contract for serv- 
ices in determining compensation, the 
party rendering the services could re- 
cover the reasonable value thereof 
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compensation.? 


In General. 


\ 


[§§ 44-45 


land is silent, or its terms not proved, in respect of 


Where contract is indefinite as to period of serv- 
ice, the performer of services may recover in quan- 
tum meruit for work actually done.* 


[§ 45] D. Invalid or Unenforceable Contract—l. 
The rule that an express contract pre- 
cludes implication of a contract covering the same 
services, work, or materials+ does not apply where 
the express contract is unenforceable,®> and where 
labor is performed or materials furnished by one per- 
son for another under a contract which for reasons 


not prejudicial to the former is or becomes unen- 


when found by the jury. Law Re- 
porting Co. v. Texas Grain & Eleva- 
tor Co., (Tex.Civ.App.) 168 S.W. 1001. 


Contract invalid for lack of agree- 
ment generally see infra § 45. 


96. Varney y. Ditmars, 111 N.E. 
822, 217 N.Y. 228, Ann.Cas.1916B 758. 


[a] Illustration.—Where an em- 
ployee continued at “work under an 
agreement by his employer to share 
profits, the agreement, although 
vague and indefinite as to the partic- 
ular share of profits to be given em- 
ployees, will furnish basis for an 
action on the quantum meruit. Var- 
ney v. Ditmars, 111 N.E. 822, 217 N.Y. 
223, Ann.Cas.1916B 1758. 


97. Hughes v. Pacific Wharf & 
Storage Co., 205 P. 105, 188 Cal. 210; 
McWilliams v. Elder, 27 So. 352, 52 
La.Ann. 995; Link y. Chicago, etc., R. 
Co., 50 N.W. 335, 80 Wis. 304. 


[a] For example, the fact that a 
written request pursuant to which 
plaintiff performed services provided 
compensation for one class of sery- 
ices did not preclude implication of 
payment for other separate and dis- 
tinet services, and for the services as 
to which there was no provision cov- 
ering compensation recovery of the 
reasonable value could be had. Link 
v.. Chicagow etc... R..(Co.,. 50. NW. 335, 
80 Wis. 304. 


98. See infra § 67. 


99. Hunter v. Ryan, 
109 Cal.App. 736. 


[a] For example, the assignee of 
an employee promised a bonus with- 
out specifying amount was entitled 
to sue for reasonable value of sery- 
ices rendered under such promise. 
Hunter v. Ryan, 293 P. 825, 109 Cal. 
App. 736. 


1. Donovan v. Bull Mountain 
Trading Co., 198 P. 436, 60 Mont. 87. 


[a] For example, while ‘“‘there is 
no question that, in the case of a con- 
tract for the sale of goods or for hire 
without a fixed price or considera- 
tion being named, it will be presumed 
that a reasonable price or considera- 
tion is intended, and recovery may 
be based upon quantum meruit or 
quantum valebat, even in such 
a case the contract alleged must be 
sufficiently definite to acquire a legal 
status; otherwise there is not any 
contract, either express or implied.” 
Donovan vy. Bull Moutain Trading 
Co., 198 P. 436, 439, 60 Mont. 87. 


; = Ross’ Heirs v. Mitchell, 28 Tex. 
50. 


[a] Contract for location of land 
certificate, the terms and conditions 


293 P. 825, 


forceable, he may recover therefor on a quantum 
meruit or quantum valebat.® 


Thussrecovery may be 
of which are not shown, does not by 
implication give to the party locating 
and procuring the patent a right to 
one third of the land. “The law cer- 
tainly attaches no such presumption 
to contracts of this character. The 
only assumpsit or promise which the 
law implies from the performance of 
work and labor for another, is for the 
payment in money of the reasonable 
value of the services rendered.” 
Ross’ Heirs v. Mitchell, 28 Tex. 150. 


3. Ness v. Babcock, 6 Sask.L. 218, 
23 West.L.R. 547, 3 West.Wkly. 1144, 
9. -Dom. UR. 11445 


4 See supra § 42. 


5. Towsley v. Moore, 30 Ohio St. 
184, 27 Am.R. 434. 


6 U.S.—Blair Engineering Co. v. 
Page Steel & Wire Co., 288 F. 662. 


Ala.—Butler v, Kent, 44 So. 863, 
152 Ala, 594. ‘ 


Ariz.—Crane vy. Franklin, 
1036, 17 Ariz. 476. 


Cal.—Blank v. Rodgers, 255 P. 235, 
82 Cal.App. 35. 


Colo.—Mountjoy & Frewen y. Chey- 
enne County High School Dist., 240 
P. 464, 78 Colo. 162. 


Conn.—Kearns vy. Andree, 139 A. 
695, 107 Conn. 181, 59 A.L.R. 599. 


Del.—Watson v. Watson, 6 Del. 209. 


Fla.—Hazen vy. Cobb-Vaughn Motor 
Co., 117 So. 853, 96 Fla. 151; Mills v. 
Joiner, 20 Fla. 479. 


Ga.—Leach v. Rogers, 28 Ga. 247. 


Ill— Klaus v. J. H. Flick Const. Co., 
198 IllApp. 445. 


Ind.—City of Rochester v. Camp- 
bell, 111 N.E. 420, 184 Ind. 421; Mil- 
ler v. Kifer, 130 N.E. 278, 75 Ind.App. 
198; Smith v. Lotton, 31 N.E. 816, 5 
Ind.App. 177; Taggart v. Tevanny, 27 
N.E. 511, 1 Ind.App. 339. 


Iowa.—Wyman y. Passmore, 125 N. 
es 213, 146 Iowa 486, 27 L.R.A.N.S. 


Kan.—Wonsettler v. Lee, 19 P. 862, 
40 Kan. 367. 


Ky.—Stout’s Adm’r v. Royston, 107 
S.W. 784, 32 Ky.L. 1055. 


Me.—Cobb v. Stevens, 14 Me. 472. 


Md.—Houston vy. Monumental Ra- 
dio, 148 A. 536, 158 Md. 292; Miller v. 
Counc Cement, ,ete.; &o., 71 JA. 91, 109 
Ma.cit. 


Mass.—Vickery v. Ritchie, 88 N.F. 
835, 202 Mass. 247, 26 L.R.A.N.S. 810; 
Hastern Expanded Metal Co. v. Webb 
Granite, s1ete., si CosgaSdeeNe he 2515.05 
Mass. 356, 11 Ann.Cas. 6381; Riley v. 
‘Williams, 123 Mass. 506; King v. Wel- 


154 P. 


For latex cases, developments and changes in the law see Annotations, same title and section number. 


§ 45] 


had on an implied contract to pay for services or ma- 
terials where the parties thought they had contract- 
ed but in legal contemplation there was no contract 
because the minds of the parties did not meet in re- 


come, 5 Gray 41. 


Mich.—Carroll v. Palmer Mfg. Co., 
148 N.W. 390, 181 Mich. 280 (recog- 
nizing rule). 


Minn.—Hawkins y. Lange, 22 Minn. 
5b 


Miss.—Carter v. Witherspoon, 126 
So. 388, 156 Miss. 597. 


eee vy. Broome, 67 Mo.App. 
32. 


N.H.—Russell vy. Clough, 51 A. 632, 
71 N.H. 177, 93 Am.S.R. 507. 


N.J.—Waldron vy. Davis, 58 A. 293, 
10 N.J.Law 788, 66 L.R.A. 591. 


N.Y.—Moody v. Smith, 70 N.Y. 598 
mem; Harris v. Frink, 49 N.Y. 24, 10 
Am.R.: 318 [rev 2 Lans. 35]; Booker 
v. Heffner, 88 N.Y.S. 499, 95 App.Div. 
84; Burlingame y. Burlingame, 7 Cow. 
92. 


N.C.—Faircloth vy. Kenlaw, 81 S.E. 
299, 165 N.C. 228. 


N.D.—Moran v. Simpson, 173 N.W. 
769, 42 N.D. 575. 


Ohio.—Robinson  v. 
OhioCir.Ct.N.S. 464. 


£.C.—Carter v. Brown, 3 S.C. 298. 


S.D.—Werre v. Northwest Thresh- 
er Co., 131 N.W. 721, 27 S.D. 486. 


Tex.—Rogers-Hill & Co. v. San An- 
tonio Hotel Co., (Commn.App.) 23 S. 
W.(2d) 329 [rev (Civ.App.) 7 S.W. 
(2d) 601]; Alworth vy. Ellison, (Civ. 
App.) 27 S.W.(2d) 639. See Kirk- 
patrick v. Surkey, (Civ.App.) 32 S.W. 
(2d) 904 (performer relegated to 
quantum meruit where contract a 
nullity—but where evidence was in- 
sufficient to support even a quantum 
meruit recovery). 


Utah.—Fabian v. Wasatch Orchard 
Ca., 125 P. 860, 41 Utah 404, L.R.A. 
1916D 892. 


Vt.—Reynolds v. Reynolds, 
1036, 74 Vt. 463. 


‘Wash.—O’Donnell y. James E. Sip- 
prell,. Inc., 1,.P.(2d) 322, 163-*Wash. 
369, 76 A.L.R. 1405. 


W.Va.—Kelley v. Thompson Land 
Co., 164 S.E. 667, 112 W.Va. 454. 


Wis.—Salb v. Campbell, 27 N.W. 
45, 65 Wis. 405. 


Ont.—Thornton v. Sandwich St., 
etc., Road Co., 25 U.C.Q.B. 591. 


gees a eB v. Shaw, 14 Sask.L. 


Willard, 16 


52 A. 


“Tt seems to be an elementary rule 
of law that where a person performs 
services for another, in good faith, 
under a void contract, not malum pro- 
hibitum nor malum in se, and where 
the other party has knowingly reaped 
the benefits of such services, that the 
person so performing the same may 
recover from the person receiving the 
benefits the reasonable value of such 
services upon the quantum meruit, ir- 
respective of the contract, that under 
such circumstanees the law implies a 
promise on the part of the person so 
receiving such benefit to pay what the 
same were reasonably worth.” Werre 
v. Northwest Thresher Co., 131 N.W. 
G2b 22 ne 85D: 486t 


fa] Although no action may be 
founded on a void contract, nor on 
the breach thereof, because, strictly 
speaking, it is not a contract at all, 
yet “if a person performs work, ren- 
ders services, or expends money un- 
der an agreement which is void and 


, 


: 
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unenforceable, but not illegal, he may 
recover for the value of hig services 
and money expended in an action on 
a quantum meruit.” Blair Engineer- 
ing Co. v. Page Steel & Wire Co., 288 
F. 662, 665. 


{[b] Rule applied to: (1) Board 
furnished to one becoming insane 
after contract made. Waldron y. Da- 
vis, 58 A. 293, 70 N.J.Law 788, 66 L. 
R.A. 591. (2) Contract made by agent 
which principal refused to_ sign. 
Hawkins v. Lange, 22 Minn. 557. 


fc] Where contract is unenforce- 
able by either corporation or em- 
ployee, the latter may recover the 
value of services rendered “upon the 
theory that a benefit has been receiv- 
ed, from which springs an implied 
undertaking to pay the value of such 
services.” O’Donnell v. James -E. 
Sipprell, Inc.,,1 P.(2d) 322, 324, 163 
Wash. 369, 76 A.L.R. 1405. 


[d] Parol agreement.—In an ac- 
tion against his deceased uncle’s es- 
tate by a nephew for services ren- 
dered in reliance on his uncle’s parol 
contract to convey land to the nephew 
therefor, the complaint was good as 
on quantum meruit, notwithstanding 
the recitals with reference to the 
parol contract, as the contract served 
only to rebut the presumption that 
the services were rendered gratui- 
tously or under a mere hope of re- 
ward. Miller v. Kifer, 130 N.E. 278, 
75 Ind.App. 198. 


7. U.S.—Neal v. Akers, 286 F. 903. 


Ill.— People’s Casualty Claim Ad- 
justment Co. v. Darrow, 70 Ill.App. 22 
[aff 49 N.E. 1005, 172 Ill. 62]. 


Iowa.—Wyman v. Passmore, 125 N. 
W. 213, 146 Iowa 486, 27 L.R.A.N.S. 
688. 


Me.—Thurston vy. Nutter, 134 
506, 125 Me. 411, 47 A.L.R. 1156. 


Mass.—Murphy y. Mitchell, 149 N. 
EB. 603, 254 Mass. 18; Lonnqvist v. 
Lammi, 134 N.E. 255, 240 Mass. 371; 
Vickery v. Ritchie, 88 N.H. 835, 202 
Mass. 247, 26 L.R.A.N.S. 810 and note. 


N.H.—Russell v. Clough, 51 A. 632, 
71 NE. 177, 93 Am.S.R. 507. 


Tex.—Law Reporting Co. v. Texas 
Grain & Elevator Co., (Civ.App.) 168 
S.W. 1001. 


Vt.—Tucker v. Preston, 11 A. 726, 
60 Vt. 473. 


See Brown v. Quinton, 122 P. 116, 
86 Kan. 658, Ann.Cas.1913C 392 (hold- 
ing that, where the evidence was con- 
flicting as to the terms of a contract, 
but the contention of plaintiff was 
supported by evidence and adopted by 
the jury, there was no case of mutual 
misunderstanding as to terms which 
would limit plaintiffs to a recovery 
quantum meruit). 


[a] Where parties were mutually 
mistaken in supposing they had bind- 
ing contract, and labor and materials 
were furnished at defendant’s request, 
a contract was implied by defendant 
to pay for the value of labor and ma- 
terials. Murphy v. Mitchell, 149 N. 
BE. 603, 254 Mass. 18. 


{b] Mistake arising from fraud of 
third party.—Where plaintiff and de- 
fendant signed duplicate contracts in 
writing, by which plaintiff agreed to 
construct a Turkish bath house on de- 
fendant’s land, and, when plaintiff 
signed both copies of the contract, 
defendant’s signature was attached 
and the contract price therein named 
was thirty-three thousand seven hun- 
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spect of some essential term thereof,’ such as the 
amount of compensation,® or where the contract was 
so indefinite or unintelligible as not to be capable of 
enforcement,® or where the contract was invalid for 


dred twenty-one dollars, but when de- 
fendant signed the contract price 
stated in each copy was twenty-three 
thousand two hundred dollars, the 
change being accomplished by the 
fraud of the architect, who afterward 
absconded, and where neither party 
knew of the change until after the 
building was substantially completed, 
and the minds of neither had met on 
the contract price, the written con- 
tract having failed by reason of mis- 
take, plaintiff was entitled to recover 
from defendant the reasonable value 
of his work, labor, and materials un- 
der a quantum meruit. Vickery v. 
Ritchie, 88 N.E. 835, 202 Mass. 247, 
26 L.R.A.N.S. 810. 


8. See supra § 44. 


9. U.S.—Neal v. Akers, 286 F. 903. 


Conn.—Kearns vy. Andree, 139 A. 
695, 107 Conn. 181, 59 A.L.R. 599. 


Iowa.—Wyman vy. Passmore, 125 N. 
wee 213, 146 Iowa 486, 27 L.R.A.N:S. 
oe 


Me.—Cobb v. Stevens, 14 Me. 472. 


Md.—Washington, B. & A. R. Co. v. 
Moss, 96 A. 273, 127 Md. 12. 


N.Y.—Winch v. Warner, 174 N.Y.S. 
819, 186 App.Div. 710; Plattenburg 
v. Briggs, 151 N.Y.S. 925, 166 App.Div. 
326, 14 Mills Surr. 426; Bluemner v. 
Garvin, 104 N.Y.S. 1009, 120 App.Div. 
29. 


Wis.—Buck v. Pond, 105 N.W. 909, 
126 Wis. 382. 


Compare Sylvania, ete., R. Co. v. 
Sylvania Lumber Co., 70 S.E. 51, 8 
Ga.App. 656 (holding that, “where one 
person furnishes to another commodi- 
ties or services under a negotiation 
or arrangement definitely fixing the 
terms under which the person to 
whom the services or commodities 
are furnished shal pay for them, the 
person so furnishing cannot sue the 
person receiving for the value of the 
commodities or services on a quantum 
meruit, because of the fact that the 
negotiation or arrangement under 
which the parties acted was so uni- 
lateral or indefinite in its terms as 
that it did not create a valid contract 
fully enforceable. An indefinite or 
unilateral agreement is binding upon 
the parties as to its terms so far as 
they have mutually acted upon 
them”); Bay v. Bedwell, (Mo.App.) 
21 S.W.(2d) 203 (holding that plain- 
tiff could not recover on quantum 
meruit for timber sold on defendant’s 
failure to perform part of the agree- 
ment as to influencing trade at plain- 
tiff’s store, since it was too indefinite 
to be enforceable). 


“It is elementary that where there 
is no specific contract—that is, where 
having attempted to contract for a 
compensation to be paid for services 
to be rendered, the contract is found 
too indefinite to support a recovery or 
otherwise void for uncertainty—the 
person rendering the services is en- 
titled to recover their reasonable val- 
ue.” Wyman y. Passmore, 125 N.W. 
Ae 214, 146 Iowa 486, 27 L.R.A.N.S. 


[a] Enel ation My nste the con- 
tract between children as to the 
amount each should contribute to- 
ward the support of their parent is 
too indefinite to sustain a recovery, 
the child rendering the support is en- 
titled to recover against the others 
reasonable compensation. Wyman v. 
Passmore, 125 N.W. 213, 146 Iowa 486, 
27 L.R.A.N.S. 683. 
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jack of mutuaiity,!° or where services were begun 
in mutual contemplation of a subsequent formal con- 
tract and the recipient’s agent knew that it had aban- 
doned the enterprise but permitted the performer to 
continue rendering services in ignorance of such 
fact,t1 where by mistake the contract failed to ex- 
press the terms really agreed upon,!? or where one 
party mistook the meaning of the contract and the 
other was chargeable with knowledge that services 
and. materials were being furnished under a mis- 
take,’* or where the contract was void or was in- 
validated because unconscionable and the result of 


10. Clement v. Producers’ Refining 
Co., (Tex.Civ.App.) 270 S.W. 206 [rev 
jn part and aff in part (Commn.App.) 
277 S.W. 634]. 


[a] Illustration.—HEven if an 
agency contract was unenforceable 
for lack of mutuality, in that the only 
compensation of the agent was com- 
mission from the sale of goods, which 
the employer might supply, but did 
not bind itself to supply, the agent 
was entitled to recover earnings: un- 
der the executed portion of the con- 
tract. Clement v. Producers’ Refining 
Co., 270 S.W. 206 [rev in part and 
aff in part (Commn.App.) 277 S.W. 
634]. 


11. Hopkins v. Paradise Heights 
Fruit Growers’ Ass’n, 193 P. 389, 58 
Mont, 404. 


[a] Tlliustration.—Where the gen- 
eral manager of a corporation, know- 
ing that plaintiff was in possession 
and caring for its property under an 
agreement with the secretary later 
to be reduced to a formal contract, 
after visiting plaintiff left him to 
infer that he was to continue, not- 
withstanding the manager contem- 
plated abandonment of the enterprise, 
plaintiff may recover on his quantum 
meruit for such services. Hopkins v. 
Paradise Heights Fruit Growers’ 
Ass’n, 193 P. 389, 58 Mont. 404. 


12. The Stanley H. Miner, 172 F. 
486, 491; Voss v. Schebeck, 76 S.W. 
Adi aoe INV. 490. 


“Where two parties are entering 
into a contract to perform specific 
work, and neither of the parties has 
knowledge of the facts actually ex- 
isting, and a contract results which 
proves to be an agreement involving 
matters essentially different from the 
work which the parties had in mind 
at the time, no agreement can have 
been reached as to the real contract 
involved, and hence the agreement 
which was entered into would not be 
enforced by a court. The reason for 
this is that the parties’ minds have 
not come to an agreement about the 
matter, which proves to be the sub- 
ject of the contract, and in such cases 
either party would be relieved from 
performance if the mistake were dis- 
covered in time. Where the court al- 
lows such a contract to be pushed to 
one side for such a mistake of fact, 
and where an implied contract can be 
substantiated, quantum meruit may 
be made the basis of recovery, if the 
remedy be pursued in the proper man- 
ner and unjust enrichment can be 


shown.” The Stanley H. Miner, su- 
pra. ‘ 
13. Hudson Structural Steel Co. v. 


Smith & Rumery Co., 85 A. 384, 110 
Me. 123, 43 L.R.A.N.S. 654; . Tyra v. 
Cheney, 152 N.W. 835, 129 Minn. 428. 


[a] Equivalent to cancellation of 
contract.—Where a contractor mis- 
interpreted specifications, and the 
owner had facts putting him on in- 
quiry as to such mistake, the con- 
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tractor was entitled to recover on 
quantum meruit as if the contract 
were canceled. Hudson Structural 
Steel Co. v. Smith & Rumery Co., 85 
A. 384, 110 Me. 123, 43 L.R.A.N.S. 654. 


14. U.S.—New Jersey Shipbuild- 
ing & Dredging Co. vy. Long Beach on 
the Ocean, 12 F.(2d), 111. 


{ll.=Klaus’ vii eSic BOP lick Const: 
Co., 198 Ill.App. 445. 


Me.—Prest y. Inhabitants of Town 
of Farmington, 104 A. 521, 117 Me. 
348, 2 A.L.R. 1390 (recognizing rule). 


Mass.—Simmons v. Lawréncee Duck 
Co., 133 Mass, 298. »: ‘ 


Mich.—Bush v. Brooks, 
562, 70 Mich. 446. 


R.I.—Ford & Denning y. Shepard 
Co., 90 A. 805, 36 Rul. 497. 


[a] For example, a recovery may 
be had on the common counts for 
labor performed and materials fur- 
nished under a written contract not 
binding on plaintiff by reason of the 
fraud and deceit practised by defend- 
ant. Bush vy. Brooks, 38 N.W. 562, 
70 Mich. 446. 


[b] Conceding knowledge as to 
quicksand.—wW here the owner of a lot 
knew of quicksand thereon which 
would increase the expense of build- 
ing, and intentionally omitted from 
the plans matters for dealing with 
the quicksand to deceive the contrac- 
tor, the latter may abandon the con- 
tract for fraud and recover under the 
common count for the work already 
done by him. Ford & Denning y. 
Shepard Co., 90 A. 805, 36 R.I. 497. 


15. Jones v. Shaw, 14 Sask.L. 63. 


16. Manett, Seastrunk & Buckner 
v. Terminal Building Corporation, 39 
S.W.(2d) 1, 120 Tex. 374, 77, A.L.R. 
1122 [rev (Civ.App.) 23 S.W.(2d) 786]. 


[a] Bias of architect passing on 
price.—(1) Where a contract where- 
by an architect determined the 
amount due contractors was invali- 
dated because of the architect’s guar- 
anty of maximum building cost, ren- 
dering him interested in keeping the 
cost low, instead of unbiased, the 
contractors properly abandoned per- 
formance and sued for the reasonable 
value of labor and materials. Manett, 
Seastrunk & Buckner y. Terminal 
Bldg. Corporation, 39 S.W.(2d) 1, 120 
Tex... 804, 71, ALR. 1122 fiatt. (Civ. 
App.) 23 S.W.(2d) 786]. (2) Respect- 
ing the contractors’ right to abandon 
performance and recover on quantum 
meruit, estimates by the architect 
pecuniarily liable to keep the build- 
ing cost within the guaranteed maxi- 
mum are presumably biased. Manett, 
Seastrunk & Buckner: y. Terminal 
Bldg. Corporation, supra. (3) Under 
a contract requiring an unbiased ar- 
chitect, the owner releasing the archi- 
tect’s guaranty of maximum build- 
ing cost after the contractors had 
performed over a year’S work, was 
insufficient to defeat the contractors’ 


38 N.W. 


[§ 45 


defendant’s fraud!* or undue influence,!® or other 
cause,!® or was void under the statute of frauds,*? 
or unenforceable because of the running of limita- 
tions'® or because not recorded as required by stat- 
Recovery may be. denied where there was 
no consideration moving toward the person alleged 
to have promised payment,?° and it seems that one 
is not entitled to any compensation whatever for la- 
bor performed under a contract, which he has pro- 
cured by fraud,?! although other authority permits 
recovery on a quantum meruit even where the per- 
former of the services was guilty of fraud** or undue 


right to abandon performance and re- 
cover on quantum meruit. Manett, 
Seastrunk & Buckner y. Terminal 
Bldg. Corporation, Supra. 


Breach warranting rescission see 
infra § 49. ye 


17. See Frauds, Statute of § 441. 


18. Sayler v. Sellers, 19 Ohio Cir. 
Ct.N.S. 206, 2,.Ohio App. 439. 


19. Mannix v. R. L. Radke Co., 136 
P. 52,166 Cal. 333; Lacy Mfg. Co. v. 
Los Angeles Gas & Electric Co., 106 
P. 413, 12 Cal.App. 37. 


{a] For example, failure to record 
a ¢ontract as required by statute does 
not prevent a recovery on a quantum 
meruit. Lacy Mfg. Co. v. Los Angeles 
Gas, ete., Co., 106 P. 413, 12 Cal.App. 
31. 


[b] Tllustration.—Where a build- 
ing contract was void for failure to 
record a memorandum thereof, as re- 
quired by Code Civ. Proc. § 1183, the 
contractor’s sole remedy was an ac- 
tion for the reasonable value of the 
labor and materials furnished, up to 
the contract price, on proof of a sub- 
stantial compliance with the attempt- 
ed contract. Mannix v. R. L. Radke 
Co, 18 Pea; 166, Cal s32: 


20. Mills Lumber Co. v. Heard, 134 
So. 35, 24 Ala.App. 270: 


[a] For example, the fact that the 
owner of lumber manufactured by an 
independent contractor told such con- 
tractor’s employee, after the work 
was done, that it would see that the 
employee got wages, did not, in the 
absence of consideration, make the 
owner liable. Mills Lumber Co. v. 
Heard, 134 So. 35,24 Ala.App. 270. 


21. Edmonson vy. Baker, 12 Ky.L. 
93; 


Fraud of performer as not defense 
on return of consideration see infra § 


22. See Boyles v. Leonardo, 224 P. 
115, 65 Cal.App. 315 (where the court 
said that, even if an attorney had 
been guilty of fraud in inducing a 
client to sign the contract, in that he 
overreached the client in the matter 
of charges, the attorney would have 
been entitled to recover the reason- 
able value of the services rendered 
on an implied contract, but where the 
charge of fraud was not substantiat- 
ed); Fassio v. HE. L. Goldstein Co., 
207 P. 497, 57 Cal.App. 529 (to the ef- 
fect that an owner, who retained the 
building after the construction there- 
of, on discovery that the contractor 
had obtained the contract by fraud, 
was at most liable merely for the rea- 
sonable value not exceeding the con- 
tract price, but whére the pleadings 
did not put in issue the reasonable 
value of the building and judgment 
for plaintiff was reversed); Haskell 
v. Smith, 86 N.Y.S. 779 (holding that, 
where a contract for services cannot 
be upheld because not fair and con- 
scionable, plaintiff may show the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i oe 


. 


§§ 45-46] 


influence?* vitiating an express contract for com- 


pensation. 


Provision of void express agreement for payment 
in property as well as in money does not preclude 
recovery of the reasonable worth of services under 


d 


an implied contract.?* 


Agreement of parties to render services to each 
other without pay is valid?® and precludes recovery 


on an implied promise to pay.?°® 
{§ 46] 2. IMegal Contracts.?7 


services he rendered and the value 
thereof). 


23. See City of Rochester v. Camp- 
bell, 111 N.E. 420, 184 Ind. 421 (sup- 
porting text, but where undue influ- 
ence was not proved). 


24. Orcutt v. White, 190 N.W. 660, 
220 Mich. 590. 


[a] For example, where plaintiffs, 
after agreeing to enter into a contract 
with defendants for services, per- 
formed services, and sued on such 
agreement and on the common counts, 
and the express agreement was held 
void, it was no objection to recovery 
on the common counts for the value 
of the services that the consideration 
in the express agreement was pay- 
ment in money and property. Orcutt 
vy. White, 190 N.W. 660, 220 Mich. 590. 


25. Kramer y. Bins, 238 N.W. 407, 
205 Wis. 562. 


26. Kramer y. Bins, supra, 


27. Recovery on quantum meruit 
in case of champertous contract see 
Champerty and Maintenance § 101. 


28. Harwood v. Carter, 222 P. 280, 
47 Nev. 334; Baca v. Padilla, 190 P. 
730, 26 N.M. 223, 11 A.L.R. 1188. 


[a] For example, even if a con- 
tract to pay attorneys was void be- 
cause the attorneys failed and neg- 
lected to give their client full in- 
formation and explanation of the 
facts and the law, the attorneys could 
recover the reasonable value of their 
services if the contract was not in- 
herently malum in se or malum pro- 
hibitum. Harwood v. Carter, 222 P. 
280, 47 Nev. 334. 


29. Baca v. Padilla, 190 P. 730, 26 
N.M.: 228, 11° ACL.R. 1188. 


30. McGillycuddy v. Los Verjels 
Land & Water Co., 2 P.(2d) 19, 213 
Cal. 145. 


fa] Decision of commission.— 
Where a contract to issue a corpora- 
tion manager stock as compensation 
for his services was rendered impossi- 
ble when the railroad commission de- 
cided stock might not be issued, an 
implied contract arose to pay reason- 
able value of the services, the court 
saying: ‘A contract for the issuance 
of such stock without a permit would 
be unenforceable. But the contract 
involved herein has no such object, 
as we view it. It is an agreement 
for the performance of certain serv- 
ices, the consideration being specified 
as stock of a certain value. The rec- 
ord shows that when the contract was 
made both plaintiff and the directors 
believed that the stock could be is- 
sued. The agreement, therefore, is 
quite distinct from a ‘contract to pur- 
chase stock’ to be issued without a 


« 


Where the con- 
tract is neither malum in se nor malum prohibitum, 
recovery may be permitted on the basis of a quan- 
tum meruit although the contract is void for reasons 
attributable to the performer of the services,?® and 
where the illegality is not in what plaintiff was to do, 
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but in the manner in which he was to be compensat- 


ed for doing a legal thing, he may recover in quantum 


meruit for the reasonable value of services perform- 
ed under a contract illegal as respects the provisions 
for compensation,2® and recovery as on a quantum 
meruit may be permitted where a contract with a 


legal object became impossible of performance on 


account of a subsequent: prohibition of law.*° 
Where, however, the illegality inheres in the thing 


which the performer was to do,*1 as where the es- 


permit, where the object of the con- 
tract—purchase of the stock—is in 
violation of the law. Here the ob- 
ject—performance of personal serv- 
ices—was legal, and the payment of 
the specified compensation was. ren- 
dered impossible by the decision of 
the railroad commission that the 
stock might not be issued. In sucha 
case, it certainly does not follow that 
defendant corporation, having receiv- 
ed the benefit of full performance by 
plaintiff, may entirely escape liabil- 
ity. It cannot, of course, be required 
to issue the stock. But where serv- 
ices are performed for a considera- 
tion which turns out to be impossible 
of performance or unenforceable, an 
implied contract arises to pay the 
reasonable value of the services.” 
McGillyeuddy v. Los Verjels Land & 
Water Co.,:2 P.(2d) ‘19, 20,213 Cal. 
145. 


31. Baca v. Padilla; 190 P. 730, 26 
N.M. 228, 11 A.L.R. 1188. 


e2. Ark.—Carter vy. Bradley Coun- 
ty Road Improvement Dist. Nos. 1 
and 2, 246 S.W. 9, 155 Ark. 288. 


Ga.—Sapp v. Davids, 168 S.E. 62, 
176 Ga. 265, 85 A.L.R. 1361. 


Ind.—Stropes v. Greene County, 72 
Ind. 42; Hill v. Ward, 91 N.E. 38, 45 
Ind.App. 458. 


Iowa.—Johnson County Sav. Bank 
v. City of Creston, 231 N.W. 705, 212 
Iowa 929, 84 A.L.R. 926 [op supple- 
mented 237 N.W. 507, 212 Iowa 929, 
84 A.L.R. 926]; Barngrover v. Petti- 
grew, 104 N.W. 904, 128 Iowa 533, 111 
Am.S.R. 206, 2 L.R.A.N.S. 260. 


Ia.—Madere y. Ory, 5 La.A. 


leans) 188. 


Mass.—Stewart v. 
1020, 170 Mass. 560. 


Mich.—Cashin vy. Pliter, 134 N.'W. 
482, 168 Mich. 386, Ann.Cas.1913C 697. 


See Ayres v. Lipschutz, 228 P. 720, 
68 Cal.App. 134 (to the effect that a 
contract to obtain a divorce for a con- 
tingent fee dependent on success, void 
as against public policy, afforded no 
basis for recovery against the client, 
and that recovery might have been 
had only on quantum meruit, which, 
however, was also unavailable where 
there was neither allegation nor find- 
ing as to the reasonable value of the 
services rendered); Eastham v. Bech- 
tel, 275 P. 670, 128 Or. 673 (recovery 
on quantum meruit denied where il- 
legal contract must be proved to 
show right to recovery). 


(Or- 


Thayer, 49 N.E. 


- But see Papineau vy. White, 117 Il. 
App. 51 (permitting recovery on 
quantum meruit where contract was 
void as against public policy). 


“Manifestly the making of a con- 


sence or purpose of the contract was illegal,*? there 
can be no recovery even in quantum meruit. Thus re- 
covery on the basis of a quantum meruit has been 
denied where the express contract covering perform- 
anee of the services was contra bonos mores,** or 
prohibited by law,?4 as where a contract was wholly 


tract may not be implied in a case in 
which an express contract is forbid- 
den.” Johnson County Sav. Bank v. 
City of Creston, 231 N.W. 705, 707, 
212 Iowa 929, 84 A.L.R. 926 [op sup- 
plemented 237 N.W. 507, 212 Iowa 929, 
84 A.L.R. 926]. 


“Tf the express contract was void 
because contrary to public policy, the 
implied promise was void in its in- 
ception. An express agreement de- 
nounced by law cannot be made legal 
and binding as an implied contract, 
by merely praying for a recovery on 
quantum meruit of a portion of the 
amount expressly agreed upon.” 
Sapp v. Davids, 168 S.E. 62, 63, 176 
Ga. 265, 85 A.L.R. 1361. 


[a] “Business transactions in vio- 
lation of law, or which involve the, 
commission of a crime, cannot be 
made the foundation of a valid con- 
tract, and any contract so made is 
void, and a recovery for services 
thereunder cannot be had.’ Hill v. 
Ward, 91 N.E. 38, 41, 45 Ind.App. 458. 


Effect of illegality generally see 
Contracts §§ 440-480. 


What agreements are illegal see 
Contracts §§ 340-439. 


33. Madere v. Ory, 
leans) 188. 


[a] For example, where an ex- 
press contract is unenforceable be- 
cause contra bonos mores, recovery 
may not be had for services on a 
quantum meruit. Madere y. Ory, 5 
La.A. (Orleans) 188. 


34. Carter v. Bradley County Road 
Improvement Dist. Nos. 1 and 2, 246 
S.W. 9, 155 Ark. 288; Cashin y. Pliter, 
134 N.W. 482, 168 Mich. 386, Ann.Cas. 
1913C_ 697; Shonk Land Co. vy. 
Joachim, 123 S.W. 444, 96 W.Va. 708. 


[a] For example, there can be no 
quantum meruit recovery for serv- 
ices, where plaintiff cannot establish 
his case without the aid of a contract 
illegal because prohibited by statute. 
Carter v. Bradley County Road Im- 
provement Dist. Nos. 1 and 2, 246 S. 
W. 9, 155 Ark. 288. 


{b] Assumed name § statute.—A 
party who has performed labor and 
furnished materials in the construc- 
tion of a house under an express con- 
tract, unenforceable by such party by 
reason of Pub. L. (1907) No. 101, pro- 
hibiting the doing of business under 
an assumed name, cannot recover 
therefor under the common counts or 
on an implied agreement, since the 
statute recognizes the defense of il- 
legality not as a protection to de- 
fendant, but as a disability to plain- 
tiff. Cashin v. Pliter, 184 N.W. 482, 
168 Mich. 386, Ann.Cas.1913C 697. 


5 LaA. (Or- 
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void because in violation of a criminal statute.?5 


[§ 47] 3. Ultra Vires Contracts. 
cipient of services or materials is a private person 
or corporation, it is a general rule that the perform- 
er may recover on a quantum meruit although an al- 
leged express contract for the services was void for 
lack of power, or of authority of the individual at- 
tempting to bind the recipient to pay for the serv- 
ices or materials.*® In the case of a public organiza- 
tion, recovery on quantum meruit will ordinarily be 
denied for services or materials received where the 
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Where the re- 


organization lacked the power to make the con- 


35. Hightower v. Detroit Edison 
Co., 247 N.W. 97, 262 Mich. 1, 86 A.L. 
R. 509. 


36. Conn.—Galvano Type Engrav- 
me Co. v. Jackson, 60 A. 127, 77 Conn. 
4. 


Ind.—Payne vy. Elliott, 133 N.E. 751, 
77 Ind.App. 415. 


Ky.—Staebler & Gregg v. Town of 
Anchorage, 216 S.W. 348, 186 Ky. 124 
(recognizing rule). 


N.Y.—Lyon v. West Side Transfer 
Co., 117 N.Y.S. 648, 132 App.Div. 777. 


Pa.—Hale v. Hale, 33 Pa.Co. 526. 


Tex.—Henrietta Nat. Bank vy. Bar- 
rett, (Civ.App.) 25 S.W. 456. 


Vt.—Underhill v. Rutland R. Co., 
98 A. 1017, 90 Vt. 462. 


Ont.—Thornton vy. Sandwich St., 
etek: Co:,.25 UC.Or Bool. 


See Warren v. Interstate Realty 
Co., 192 Ill.App. 438. 


[a] Tllustration.—Where a station 
agent, who had been acting as such 
for the railroad under contract re- 
quiring the railroad to give him an 
annual pass as compensation for such 
services, continued to perform serv- 
ices on the railroad’s failure to issue 
the pass because of laws prohibiting 
such issuance, and where the railroad 
continued to accept such services, it 
became liable to the agent for the 
reasonable value of the_ services. 
Payne v. Elliott, 133 N.E. 751, 77 Ind. 
App. 415. 


[b] Liability in quasi contract.— 
Where a corporation, having an op- 
tion on a plant adjoining a railroad 
right of way, pursuant to a verbal 
agreement before its organization, by 
a representative of its promoters with 
the general manager of the railroad, 
that the railroad would make a twen- 
ty-year lease on an adjoining side- 
track in consideration of certain im- 
provements to the railroad property, 
did a large amount of work upon such 
property, after which only a ten-year 
lease was obtainable from the rail- 
way, the railway was liable on a 
quasi contract, that is, a contract im- 
plied in law, for the value of such im- 
provements, although the railroad 
had not evicted the corporation, ir- 
respective of the authority both of 
the railroad general manager and the 
representative of the corporation to 
negotiate such a lease, it not appear- 
ing that the contract was not within 
the contracting power of the railroad. 
Underhill v. Rutland R. Co., 98 <A. 
1017, 90 Vt. 462. 


[ce] Rule applied to a contract 
made by a partner in excess of. au- 
thority, where the services were ac- 
cepted by the partnership. Hale y. 
Hale, 33 Pa.Co. 526. 


37. Cal.—Reams v. Cooley, 152 P. 
293, 171 Cal. 150, Ann.Cas.1917A 1260; 


Dist. of San Mateo County, 286 P. 173, 
104 Cal.App. 462. 


Ind.—Gaddis vy. Barton School Tp. 
of Gibson County, 164 N.E. 499, 89 
Ind.App. 369. 


Iowa.—Johnson County Sav. Bank 
v. City of Creston, 231 N.W. 705, 212 
Towa 929, 84 A.L.R. 926 [op supple- 
mented 237 N.W. 507, 212 Iowa 929, 84 
A.L.R. 926]. 


Ky.—Staebler & Gregg v. Town of 
ene: 216 S.W. 348, 350, 186 Ky. 
124. 


Mo.—Wolcott ‘v. Lawrence County, 
2Z6e NO: B22. 


W.Va.—Shonk Land Co. v. Joachim, 
123 S.E. 444, 96 W.Va. 708. 


“One performing services for a 
municipal corporation under a void 
contract is in the same condition as if 
he had performed the services with- 
out any pretense of a contract at all, 
in which state of case he would be 
compelled to rely for a recovery upon 
the ground that, the municipality 
having received the benefits of his 
services, the law has raised a promise 
upon its part to pay the reasonable 
value of the services. This would be 
a good ground for recovery if the 
services had been rendered for an in- 
dividual or a private corporation, but 
the rule, firmly upheld in this juris- 
diction is that there can be no recov- 
ery against a municipal corporation 
upon an implied contract to pay for 
services because of benefits received.” 
Staebler & Gregg v. Town of Anchor- 
age, supra. 


“While the doctrine of implied li- 
ability applies where general power 
to contract on a subject exists and 
the form or manner of doing so is 
not expressly provided by charter or 
statute, the decided weight of author- 
ity is to the effect that, when by stat- 
ute the power of the board or muni- 
cipality to make a contract is limited 
to a certain prescribed method of do- 
ing so, and any other method of doing 
it is expressly or impliedly prohibit- 
ed, no implied liability can arise for 
benefits received under a _ contract 
made in violation of the particularly 
prescribed statutory mode. Under 
such circumstances the express con- 
tract attempted to be made is not in- 
valid merely by reason of some ir- 
regularity or some invalidity in the 
exercise of a general power to con- 
tract, but the contract is void because 
the statute prescribes the only meth- 
od in which a valid contract can be 
made, and the adoption of the pre- 
scribed mode is a ‘jurisdictional pre- 
requisite to the exercise of the power 
to contract at all, and can be exer- 
cised in no other manner so as to in- 
cur any liability on the part of the 
municipality. Where the statute pre- 
scribes the only mode by which the 
power to contract shall be exercised, 
the mode is the measure of the power. 


Strauch y. San Mateo Junior College! A contract made otherwise than as so 
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tract,?7 although where the power existed but was 
not exercised in accordance with statutory formali- 
ties, recovery may be allowed as on a quantum mer- 
uit,?* and where a public organization itself per- 
forms services under an ultra vires contract, it may 
be permitted to recover on a quantum meruit.*® 


[§ 48] E. Rescission of Contract+°—1. In Gener- 
al. One furnishing labor or materials in part per- 
formance of a contract may recover in quantum mer- 
uit or quantum valebat where an express contract rel- 
ative thereto has been rescinded,*! or invalidated for 


prescribed is not binding or obliga- 
tory as a contract, #nd the doctrine of 
implied liability hag no application in 
such cases.” Reams y. Cooley, 152 P. 
apes 294, 171 Cal. 460, Ann.Cas.1917A 
aL : 


[a] No liability by estoppel.— 
Where a municipal contract is void 
because of mandatory statute or pub- 
lic policy, acceptance of benefits 
thereunder cannot give rise to liabil- 
ity by estoppel. Johnson County Sav. 
Bank v. City of Creston, 231 N.W. 
705, 212 Towa 929, 84 A.L.R. 926 [op 
supplemented 237 N.W. 507, 212 Iowa 
929, 84 A.L.R. 926]. 


Liability of: 


Municipal corporation see Municipal 
Corporations § 2247. F 


School and school district see Schools 
and School Districts § 253. 


38. Mountjoy & Frewen v. Chey- 
enne County High Schoo] Dist., 240 P. 
464, 78 Colo. 162; McPhail v. Cum- 
berland County, 25 S.E. 958, 119 N.C. 
330; Sluder v. City of San Antonio, 
(Tex.Commn.App.) 2.S.W.(2d) 841, 
844; Wdwards v. Lubbock County, 
(Tex.Civ.App.) 33 S.W.(2d) 482; Page 
v. Harlingen Independent School 
Dist., (Tex.Civ.App.) 23 S.W.(2d) 829. 
But see Hampton vy. Logan County, 
143 P. 324, 4 Idaho 646 (where person 
eontracted wtth knew or ought to 
have known of his want of authority). 


“This principle applies to a munici- 
pal corporation the same as to an in- 
dividual as to contracts which have 
been unauthorizedly entered into on 
its behalf, if it could have originally 
authorized such acts or contracts. If 
there is legal authority for the con- 
tract, though it be illegal because of 
some irregularity or informality in 
the manner or time of its execution, 
and therefore incapable of enforce- 
ment, it may be ratified by an accept- 
ance of the benefits of the contract by 
the corporation.” Gallup v. Liberty 
County, 122 S.W. 291, 296, 57 Tex.Civ. 
App. 175 {quot Sluder v. City of San 
Antonio, supra]. 


39. Benson v. Donley County, 
(Tex.Civ.App.) 38 S.W.(2d) 891. 


[a] For example, a county per- 
forming an ultra vires contract to dig 
a drainage ditch for the landowner 
could recover the contract price un- 
der a plea of quantum meruit “be- 
cause the defendant, having received 
the benefits under such contract, 
could not defeat the county’s recoy- 
ery on the ground of its being ultra 
vires.” Benson v. Donley County, 
(Tex.Civ.App.) 38 S.W.(2d) 891, 892. 


40. Services rendered after aban- 
donment or termination see infra § 67. 


41. Ala.—Catazano v. Jackson, 73 
So. 510, 198 Ala. 302; Russell v. Bush, 
Tl) SOOO len gliv.o Adan 43 OOS DEL ahi Galas 
Test, 8 Ala. 718, 43 Am.D. 659. 


Del.—Heitz v. Sayers, 121 A. 225, 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 


\ 
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recipient’s fraud,*? terminated by the recipient with- 
out fault of the performer,** or abandoned by mu- 
Recovery as on a quantum meruit 
will be denied where the claim of rescission or aban- 
donment is not substantiated and the original: con- 
tract remains in foree,*® or where plaintiff lost his 
right of rescission through failure to exercise the 


tual eonsent.** 
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same in due time,*® where the evidence shows termi- 


nation of the contract by mutual consent and pay- 
ment of a reasonable compensation to plaintiff for 
services performed to the date of termination, there 
is no ground for recovery of any further compensa- 


32 Del. 207. 


Fla.—Town of Eagle Lake v. E. V. 
Camp & Associates, Inc., 139 So. 592, 
104 Fla. 88. 


Ga.—River View Land, ete., Co. v. 
Jones, 68 S.E. 620, 8 Ga.App. 90. 


Ill.—Abendport Co. v. Hertel, 67 Ill. 


App. 501; Shaffner v. Killian, 7 I1l. 
App. 620. 
Ind.—Mug v. Ostendorf, 96 N.E. 


780, 49 Ind.App. 71. 


SE au all v. Van Duyn, 45 Iowa 
8. 

Md.-—Howard v. Wilmington, etc., 
R. Co., 1 Gill 311. Compare Jenkins 
v. Long, 8 Md. 132 (to the effect that, 
on lawful termination of a contract 
in accordance with defendant’s option, 
plaintiff cannot resort to a quan- 
tum meruit). 


Mass.—Hill v. Green, 4 Pick. 114. 


Mich.—McQueen v. Gamble, 33 
Mich. 344. 
Minn.—Marcotte v. Beaupre, 15 
Minn. 152. 


N.Y.—Breen v. Union R. Co., 41 N. 
Y.S. 164, 9 App.Div. 122; Mehrle v. 
American Bridge Co. of New York, 
IES ON Yo. tos fate, 297 ON. Yop aloo, 
134 App.Div. 970]. 


R.I.—Messier v. Messier, 82 A. 996, 
34 rit 233; Duggan v. McCarthy, 13 
A. 400. 


“Where a special contract has been 
entered into, and it appears that such 
contract has been . rescinded, 
abandoned, or become extinct by 
some act of the defendant, plaintiff 
is entitled to recover in an action of 
assumpsit under the common counts 
for the value of the work done or ma- 
terials furnished in the performance 
of the special contract.” Town of 
Eagle Lake v. E. V. Camp & Asso- 
ciates, Inc., 139 So. 592, 104 Fla. 88. 


{a] Tllustration.—Where an em- 
ployee of a newspaper. company un- 
der a contract for a definite term, by 
which he.was to receive a weekly 
salary and a commission on all.ad- 
vertisements procured by him, is 
properly discharged before the ex- 
piration of his term, he may recover 
under the common eounts his salary 
to the time of discharge, and also the 
commission on all advertisements 
procured by him prior to that time, 
whether published before or after 
his discharge. Abendpost Co. v. 
Hertel, 67 I11.App. 501. 


42. See supra § 45. 


43. Sanger v. Chicago, 65 Ill. 506. 


44. Ala.—Catazano v. Jackson, 73 
So. 510, 198 Ala. 302; Russell v. Bush, 
71 So. 397, 196 Ala. 309. 


Cal.—Cooney v. Glide, 275 P. 257, 
97 Cal.App. 77. 


Del.—Heitz v. Sayers, 121 A. 225, 32 
Del. 207. 


Fla.—Hazen v. Cobb, 117 So. 853, 96 


Fla. 151. 
Tll.—Huehl v. Monarch Refrigerat- 


ing Co., 157 Ill.App. 145; American 
Silica Sand Co. v. McGarry, 68 Ill. 
App. 333. 

16 Me. 


Me.—Tebbetts v. Haskins, 
oe 


Minn.—Burner v. Northwestern Bi- 
ble & Missionary Training School, 201 
N.W. 939, 161 Minn. 480. 


N.Y.—Tribune_ Assoc. v. Hisner, 
etc., Co., 75 N.Y.S. 100, 70 App.Div. 
172. 


ie Alta.—Vanscoyoec v. Simons, 3 Alta. 
. 49. 


See Young v. Shetucket Coal & 
Wood Co., 115 A. 672, 97 Conn. 92 
(recognizing rule); Meyers v. Zahn, 
12 P.(2d) 727, 136 Kan. 49 (holding 
that a driller contracting to drill a 
gas well to a specified depth, but ac- 
quiescing when the landlord stopped 
performance, could recover the stated 
contract price per foot for the num- 
ber of feet drilled). 


[a] For example, where by mutual 
consent of the parties, work under 
contract of employment of architects 
was abandoned, because of war con- 
ditions, it was just to infer from the 
conduct of the parties that the archi- 
tects should be paid the reasonable 
value of services in preparing pre- 
liminary studies, and refusal to in- 
Struct that recovery should be limit- 
ed to the amount by which the em- 
ployer was enriched by the labor of 
the architects was proper. Burner v. 
Northwestern Bible & Missionary 
Training School, 201 N.W. 939, 161 
Minn. 480 


45. Cavanaugh v. Robinson, 101 N. 
W. 824, 138 Mich. 554; Beggs v. Shel- 
ton, 155.8... 88), 14s, Mo-ADp.,, 127% 
Minshull v. New Jersey Terminal R. 
Co., 71 A. 663, 76 N.J.Law 684. 


{a] Illustration.—Where an _ at- 
torney contracted with an agent of 
certain heirs to get a legacy paid 
over to the heirs of the legatee for 
a contingent fee of twenty-five per 
cent of the amount collected, and to 
pay to the agent one third of such 
contingent fee, the fact that the agent 
declined to furnish a bond on an ap- 
peal rendered necessary by-an errone- 
ous decision of the trial court was 
not a breach of the contract entitling 
the attorney to recover on a quantum 
meruit merely because he success- 
fully prosecuted an appeal not ex- 
pressly provided for in the contract 
without assistance from the heirs or 
their agent, and was enabled thereby 
to make the collection. Cavanaugh 
eae 101 N.W. 824, 138 Mich. 
554. 


[b] Mere changes in a building 
contract by which additional work is 
to be done do not amount to abandon- 
ment of the contract, so as to permit 
recovery as on an implied contract. 
Beggs v. Shelton, 155 S.W. 885, 173 


[§ 49] 2. For Recipient’s Breach.*® 
ent’s breach of a contract for services, work, and la- 
bor, or incidental materials, where of a character 
authorizing rescission,®® entitles the performer to 


(71 C.J.] 89 


tion on a quantum meruit,? and in the case of suit 
against a public organization it has been held that 
there can be no recovery unless plaintiff proves a 
valid contract, performance of beneficial service pur- 
suant to its terms, and termination of such contract 
relation without plaintiff’s fault prior to completion 
of the contract.*® 


The recipi- 


Mo.App. 127. 


46. Chicago Sanitary Dist. v. Rick- 
ero Boy 8335, o40C.CyA. Oo irey os omit. 
251]. See Forbes v. Appleyard, 63 
N.E. 894, 181 Mass. 354 (holding that, 
where the right of plaintiff to rescind 
was at best doubtful, and where, if 
he had such right, he failed to exer- 
cise it at the proper time, he could 
not recover on quantum meruit). 


[a] For example, where a con- 
tractor for excavating a section of a 
canal discovered material to be ex- 
cavated which he claimed was not 
contemplated by his contract, and 
authorized its rescission, but he con- 
tinued the work for six months there- 
after, without legal excuse for so 
doing if the contract was not in ef- 
fect, he could not then abandon the 
work, and mamtain a suit for the 
rescission of the contract, to recover 
for the work done on a quantum 
meruit. Sanitary Dist. of Chicago v. 
Ricker, 91 F. 833. 


47. Robinson v. Van Vleet, 121 S. 
W. 288, 91 Ark. 262. 


[a] MNllustration—wWhere plaintiff, 
a minor, became a member of defend- 
ant’s family under a contract to work 
for him until he reached majority, in 
return for necessaries and a horse, 
bridle, saddle, and eighty acres of 
land, and the parties had a dispute 
before plaintiff reached majority, and 
it was then agreed defendant should 
pay plaintiff one hundred dollars, that 
his services should then terminate, 
and that he should abandon his right 
to the horse, ete., which was done, 
and plaintiff had received the one 
hundred dollars and been furnished 
support while living with defendant, 
the evidence was insufficient to jus- 
tify the court in submitting to the 
jury the right of plaintiff to recover 
on a quantum meruit. Robinson v. 
Van Vieet, 121 S.W. 288, 91 Ark. 262. 


Payment as defense generally see 
infra § 76. 


48. Cotey v. Greenlee County, 178 
P. 25, 20 Ariz. 150. 


[a] Before plaintiff can recover 
from defendant county the reasonable 
value of road construction work done, 
of material furnished, and other val- 
uable services rendered, it must ap- 
pear that a valid contract was made, 
that service was performed and ma- 
terial furnished pursuant to it, and 
that the contract relation ceased be- 
fore its terms were fully performed, 
and without plaintiff’s fault, and in 
the absence of such proof, as where 
there was a failure of performance by 
plaintiff, recovery on a quantum 
meruit was properly denied. Cotey 
Hep eke Ag County, 178 P. 25, 20 Ariz. 


49. Fraud of recipient invalidat- 
ing contract see supra § 45. 


50. Rescission of contracts for 
nonperformance or breach see Con- 
tracts §§ 661-669. 
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reseind the contract and recover on a quantum mer- 
uit or quantum valebat,'! irrespective of whether 
such breach does or does not prevent plaintiff from 


51. U.S.—Schwasnick vy. Blandin, 
65 F.(2d) 354; New Jersey Shipbuild- 
ing & Dredging Co. v. Long Beach 
on the Ocean, 12 F.(2d) 111. 


Cal.—American-Hawaiian Engi- 
neering & Construction Co. v. Butler, 
133 P. 280, 165 Cal. 497, Ann.Cas.1916C 
44; Carlson v. Sheehan, 109 P. 29, 157 
Cal. 692; Welch v. Gunn, 281 P. 704, 
101 Cal.App. 359; Laiblin v. San Joa- 
quin Agr. Corporation, 213 P. 529, 60 
Cal.App. 516; Tubbs v. Delillo, 127 
P. 514, 19 Cal.App. 612. 


Colo.—Elliott v. Wolfer, 240 P. 694, 
78 Colo. 213. 


Ind.—Mug y. Ostendorf, 96 N.E. 
780, 49 Ind.App. 71. 


Iowa.—Scott v. Wilson, 170. N.W. 
761, 185 Iowa 464; Ottoway v. Mil- 
roy, 123 N.W. 467, 144 Iowa 631. 


Kan.—Draper v. Miller, 141 P. 1014, 
92 Kan. 695 [den reh 140 P. 890, 92 
Kan. 275]. 


Ky.—Kentucky-Elkhorn Coal Cor- 
poration y. France, 278 S.W. 578, 212 
Ky. 273. 


Me.—Michaud v. Michaud, 151 A. 
559, 129 Me. 282 (recognizing rule). 


Mass.—De Vito v. Uto, 148 N.E. 456, 
253 Mass. 239; Bullard v. Eames, 106 
N.E. 584, 219 Mass. 49 (both recog- 
nizing rule). 


Mo.—Roll v. Inglish, 279 S.W. 769, 
220 Mo.App. 1077; Franklin Motor 
Car Co. v. Kast, 157 S.W. 841, 171 Mo. 
App. 309. 


N.Y.—Raile v. Peerless American 
Products Co., 182 N.Y.S. 721, 192 App. 
Div. 506. 


N.C.—Hayman v. 
554, 182 N.C. 568. 


Or.—White v. Pallay, 
I19).Or.97, 


R.I.—Pelletier v. Masse, 143 A. 609, 
49 R.I. 408; Greene & Brown vy. Haley, 
5 R.1. 260. 


Tex.—Erwin v. Victory Motor Co., 
(Civ.App.) 338 S.W.(2d) 867. 


See Robinson y. De Long, 79 So. 
95, 118 Miss. 280 (holding that a con- 
tractor failing to perform his con- 
tract to build a house can recover 
the value of materials used and labor 
expended by him only if his failure, 
was the result of the owner’s prior 
breach of the contract). 


Davis, 109 S.E. 


247 P. 316, 


, “If one party breaks an intermedi- 
ate covenant of an executory agree- 
ment, the other party may treat the 
entire ‘contract as rescinded, and re- 
cover in quantum meruit for the val- 
ue of the work he has done under it.” 
Carlson vy. Sheehan, 109 P. 29, 30, 157 
Cal. 692. 


{a] For example (1) “if the own- 
er unjustifiedly breaks a special con- 
tract for the erection of a building, 
under such circumstances that the 
contractor is justified in abandoning 
it before completion, the contractor 
may recover the full value of what 
he has supplied, whether services or 
materials.” De Vito v. Uto, 148 N.E. 
456, 253 Mass. 239 (where, however, 
the facts failed to bring the case 
within the rule stated). (2) Where 
plaintiff was solicited by her step- 
sister to give up a position in anoth- 
er state, and come and make her per- 
manent home with her, and, after a 
time, the stepsister’s conduct pre- 
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vented continuance of the arrange- 
ment, the term “permanent home” 
being interpreted to mean home until 
either one deceased, plaintiff, having 
been deprived of such permanent 
home by the unjustified conduct of 
defendant, could consider the con- 
tract rescinded and recover for the 
reasonable value of services rendered. 
Welch v. Gunn, 281 P. 704, 101 Cal. 
App. 359. 


[b] Defendant’s nonperformance 
of agreement to employ architect on 
another building, in consideration of 
reduction of the fee on the first build- 
ing, entitled the architect to regard 
the contract of employment on the 
first building as rescinded and to re- 
cover on quantum meruit. White v. 
Pallay, 247 P. 316, 119 Or. 97. 


[ec] Refusal to arbitrate.—Where 
article 10 of the contract provided 
that the certificate of the architect 
was to be final in matters relating to 
artistic effect, article 87 enumerated 
general conditions for which the own- 
er could terminate the contract on a 
certificate of the architeet that suf- 
ficient cause existed therefor, and 
article 45 provided that, subject to 
article 10, all questions in dispute 
should be submitted to arbitration, 
under such contract the architect’s 
decision: was final only as to matters 
of artistic effect, and his decision as 
to whether sufficient cause existed 
under article 37 for termination of 
the contract was a question to be 
submitted to arbitration, and, where 
the owner refused to do so and wrong- 
fully terminated the contract, plain- 
tiff could recover for services per- 
formed. Elliott v. Wolfer, 240 P. 694, 
78 Colo. 213. 


[d] Family relations.—Where de- 
fendant agreed with a girl’s father to 
take her into his family and care for 
and educate her and otherwise treat 
her as his own child, on breach of his 
contract he is liable in an action by 
the girl’s guardian for the value of 
her services, although he did not ex- 
pressly promise to pay therefor. Ot- 
toway v. Milroy, 123 N.W. 467, 144 
Iowa 6381. 


[e] “Where, as here, there has 
been a breach of a substantial pro- 
vision of the contract by the defend- 
ant, the plaintiff is authorized to pro- 
ceed against the former upon a quan- 
tum meruit for the reasonable value 
of the labor or services performed.” 
Laiblin vy. San Joaquin Agr. Corpora- 
tion, 218 BP. 529, 535,60 CalApp. 516. 


52. Gray v. Bekins, 199 P. 767, 186 
Cal. 389; Laiblin v. San Joaquin Agr. 
Corporation, 213 P. 529, 60 Cal.App. 
516. 


[a] If one party to contract has 
not actually prevented performance, 
but has merely committed a breach 
of the contract, the other party, where 
he has not fully performed, cannot 
maintain a suit on the contract, but 
may treat the contract as rescinded, 
and sue for the reasonable value of 
that which he furnished under the 
contract. Gray v. Bekins, 199 P, 767, 
186 Cal. 389. 


Defendant preventing completion 
of contract see infra § 63. 


53. Cal.—Walker v. Price, 126 P. 
482, 163 Cal. 617; Fatta v. Catalano, 
183 P. 224, 41 Cal.App. 630. 


Conn.—Polak v. Kramer, 166 A. 396, 
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completing the contract,5? as where defendant re- 
pudiated the contract,®? or formally denied the exist- 
ence of a contract,®* or failed®® or refused®® to per- 


116 Conn. 688. 
Ga.—Weathercraft Co. v. Byrd, 123 


S.E. 180, 32 Ga.App. 369; Myers v. 
Aarons, 119 S.E. 223, 30 Ga.App. 750. 


Ill.— Baker v. Stoner, 213 Ill.App. 
571; Matot v. Barnheisel, 212 Ill.App. 
489; Dent vy. Sexsmith, 175 Ill.App. 
5387. 


Kan.—Underwood v. Viles, “187 -P: 
881, 106 Kan. 287; Draper v. Miller, 
141 P. 1014, 92 Kan. 695. 


Mass.—Dalton v. American Ammo- 
nia Co., 127 N.B. 604, 236 Mass. 105 
(recognizing rule). 


N.Y¥.—Winch v. Warner, 174 N.Y. 
S. 819, 186 App.Div. 710; Hunter v. 
Vicario, 130 N.Y.S. 625, 146 App.Div. 
Oe Con ace vy. Amman, 2 N.Y.City 

t. 105. 


Tenn.—Brady v. Oliver, 147 S.Ww. 
1135, 125 Tenn. 595, 41 L.R.A.N.S. 60, 
Ann.Cas.1913C 376. 


‘It is well settled that where one 
party to a contract repudiates it, or 
prevents the other party from fully 
performing it according to its terms, 
the latter may treat the contract as 
broken and at an end, and at his elec- 
tion sue either for damages conse- 
quent on its breach, or for the value 
of his services performed under it 
up to the time of the breach as upon 
a quantum meruit. Plaintiff elected 
to adopt this latter course, and, un- 
der the evidence, was fully warrant- 
ed in doing so.”” Walker vy. Price, 126 
P. 482, 483, 163 Cal. 617. 


[a] Plaintiff “may avail himself 
of a recovery upon a qtantum meruit” 
where defendant has repudiated a 
contract for work and labor. Under- 
oot oe Viles, 187 P. 881, 106 Kan. 


[b] Where conduct of defendant 
“amounted to a repudiation of the 
contract—a denial of its execution—” 
plaintiff could recover ‘‘for the rea- 
sonable value of the labor and ma- 
terial furnished.’ Draper y. Miller, 
141 P. 1014, 92 Kan. 695. 


54. Williams v..,Crockett, 38 Ohio 
Cir.Ct. 396. 


55. Hilgenberg v. 
Civ.App.) 256 S.W. 


[a] Illustration.—A trucking con- 
tractor, who hauled material and 
equipment to be used in the drilling 
of an oil well, on the well driller’s 
agreement to drill the well and de- 
liver to the trucking contractor a cer- 
tain percentage of the oil or gas pro- 
duced, could recover the reasonable 
value of his services on the driller’s 
failure to drill the well. Hilgenberg 
NO lait (Tex.Civ.App.) 256 S.W. 


Herring, (Tex. 
633. 


56. Williams v. Bemis, 108 Mass. 
92, 11 Am.R. 318; Buell v. Adams, 121 
N.W. 752, 157 Mich. 248; Haynes 
Chemical Corporation v. Staples & 
Staples, 112 S.E. 802, 805, 183 Va. 82. 


“A person cannot request another 
to pay out money or perform services 
for him upon his agreement to ren- 
der certain services for that person, 
and then, after the money is paid or 
the services performed, refuse to keep 
his agreement and escape liability for 
the amount of money or labor so ex- 
pended at his request.” Haynes 
Chemical Corporation v. Staples & 
Staples, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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form, as where the recipient has arbitrarily®’ or 
wholly®® refused to comply with his agreement, or 
where the recipient has by his own aets put it out of 
his power to fulfill his agreement,°® or where the re- 
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cipient’s breach consisted in a failure to make pay- 


57. Scarbrough v. Wheeler, (Tex. 
Civ.App.) 172 S.W. 196. 


[a] For example, one furnishing 
plans according to the contract there- 
for may recover on a quantum meruit 
on an arbitrary refusal to accept and 
pay for the work. Scarbrough v. 
ae (Tex:Civ.App.);) 172,,.S.W. 


58. Southern Ry. Co. v. Branch, 71 
S.E. 696, 9 Ga.App. 310. 


[a] One of remedies accruing to 
party to indivisible contract when 
the other party wholly refuses to 
perform is the right to sue on a quan- 
tum meruit for his services, or for 
such money as he has expended, if 
he himself has done anything under 
the contract, or has paid out money 
in the execution of its terms. South- 


ern Ry. Co. v. Branch, 71 S.E. 696, 9 
Ga.App. 310. 

59. Humbert v. Chopy, 216 F. 549; 
Buell v. Adams, 121 N.W. 1752, 157 
Mich. 248. 

[a] Agreement to pay in corpo- 


rate stock rendered impossible of 
performance.—An engineer employed 
to examine and report on oil property, 
which it was proposed to put into a 
corporation, and who was to be paid 
in corporate stock, was entitled to 
rescind and sue on quantum meruit, 
where his employers formed a differ- 
ent corporation to acquire such lands, 
which was brought about and largely 
financed on the report’ and informa- 
tion furnished by him. Humbert v. 
Chopy, 216 F. 549. 


60. U.S.—Fernald Woodward Co. 
v. Conway Co., 229 F, 819. 


Ariz.—Pleasant v. Arizona Stor- 
age & Distributing Co., 267 P. 794, 34 
Ariz. 68. 


Cal.—American-Hawaiian Engineer- 
ing & Construction Co. y. Butler, 133 
P. 280, 165 Cal. 497, Ann.Cas.1916C 44; 
Boyd v. Ibbetson, 265 P. 887, 90 Cal. 
App. 298; Laiblin v. San Joaquin Agr. 
Corporation, 213 P. 529, 60 Cal.App. 
516; Beck v. Schmidt, 110 P. 455, 138 
Cal.App. 448. 


Idaho.—Storey & Fawcett v. Nam- 
pa & Meridian Irr. Dist., 187 P. 946, 
32 Idaho 713. 


Ky.—Johnson vy. Tockitt, 191 S.W. 
Ue orks Vx. AOG. 


Md.—Hipple v. Mason, 127 A. 383, 
147 Md. 94. 


Mich.—Brooks v. Bellows, 
W. 152, 192 Mich. 109. 


Mont.—Cook Woldson y. Gallatin 
R. Co., 73 PB. 131,28 Mont. 509. 


N.Y.—Raile v. Peerless American 
Products Co., 182 N.Y.S. 721, 192 App. 
Div. 506; Atlantic, Gulf & Pacific 
Co. v. Woodmere Realty Co., 142 N. 
Y.S. 958, 156 App.Div. 351 [appeal 
Gene t0s aN bn LEZOY 209° SN Ya. Dot); 
White v. Livingston, 75 N.Y.S. 466, 
69 App.Div. 361 [aff 66 N.B. 1118, 174 
N.Y. 538]; Hare v. New York Tele- 
phone Co., 164 N.Y.S. 732, 101 Misc. 
490 [aff 167 N.Y.S. .1103]. 


Or.—Franconi v.. Graham, 
548, 550, 89 Or. 619. 

R.I.—Pelletier v. Masse, 143 A. 609, 
43 R.I. 408. , 

Vt.—Boville v. Dalton Paper Mills, 
85 A, 623, 86: Vt. 305. 
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“That, when a contract for services 
provides for payments thereon at spe- 
cified intervals, and the installments 
are not paid when due, the plaintiffs 
may abandon the work and_ recover 
upon quantum meruit for the work 
already performed, is well establish- 
ed by the authorities.”” Franconi v. 
Graham, supra. 


[a] Illustrations.—(1) Where an 
owner, required to make monthly pay- 
ments to the contractor as the work 
progressed, wrongfully refused to 
make a monthly payment, it was guil- 
ty of a breach of the contract, and 
the contractor could rescind and sue 
on a quantum meruit. American- 
Hawaiian Engineering & Construction 
Co. v. Butler, 133 P. 280, 165 Cal. 497, 
Ann.Cas.1916C 44. (2) Where a con- 
tract for the removal of timber from 
a large tract of land provided that 
plaintiffs might construct roads and 
camps upon the lands, and make any 
other reasonable use of the lands for 
the purpose of carrying out the terms 
of the contract, but that any roads, 
camps, or other improvements so 
made should remain the property of 
defendant, and defendant broke the 
contract by failing to make agreed 
payments, and plaintiffs’ abandon- 
ment of operations because of their 
inability to perform on account of 
the failure to make such payments 
was warrantable, plaintiffs were en- 
titled to recover on a quantum meru- 
it the value of the improvements so 
made. Fernald Woodward Co.  v. 
Conway Co., 229 F. 819. (3) Where 
a contract for leveling certain land 
provided for monthly payments as 
the work progressed, failure of de- 
fendant to make monthly payments 
was a breach which justified the con- 
tractor in refusing to proceed further, 
and entitled him to proceed against 
defendant on a quantum meruit for 
the reasonable value of the labor and 
services performed. Laiblin v. San 
Joaquin Agr. Corporation, 213 P. 529, 
60 Cal.App. 516. (4) Refusal by one 
of the parties to a construction con- 
tract to pay an engineer’s estimate 
when due under the contract is sucha 
violation thereof as gives the other 
party a right to abandon the contract 
and sue for the reasonable value of 
the services rendered and materials 
furnished. Storey & Fawcett v. 
Nampa & Meridian Irr. Dist., 187 P. 
946, 32 Idaho 713. (5) A building 
contractor who was unable to per- 
form the contract because of the own- 
er’s failure to make payments could 
maintain an action on the contract for 
the work performed and the material 
furnished, and for his damages from 
the owner’s failure to permit him to 
complete the contract, or he could 
abandon any claim on or under the 
contract and sue on quantum meruit 
for the work, labor, and services per- 
formed and materials furnished. 
Raile v. Peerless American Products 
Co., 182 N.Y.S. 721,:192 App.Div.. 506. 
(6) Where a contract for the filling of 
land and the excavation of a stream 
and harbor required monthly pay- 
ments, and the owner defaulted in 
those payments without giving any 
reason, the contractor might at his 
election treat the nonpayment as a 
breach and sue for the value of the 
work performed. Atlantic, Gulf & 
Pacific Co. v. Woodmere Realty Co., 
142 N.Y.S. 953, 156 App.Div. 351 [ap- 
peal den 103 N.B. 1120, 209 N.Y. 557]. 
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ments as falling due under the contract,°° although 
the rule is inapplicable where the failure or refusal 
to make the payment was justified under the con- 
tract,*! nonpayment of an installment does not war- 


[b]) Defendant’s argument that 
contract was executory and preclud- 
ed recovery under common counts 
was of no avail where plaintiff show- 
ed that he was prevented from com- 
pleting the contract by _ plaintiff's 
failure to make stipulated payments 
and where plaintiff sought recovery 
for work and labor at the contract 
price only so far as the contract was 
executed and “counted nothing upon 
the executory part of the contract. 
‘Under this situation he was entitled 
to recover under the count of in- 
debitatus assumpsit, or under the 
quantum meruit, by showing what the 
services were reasonably worth.” 
Brooks v. Bellows, 158 N.W. 152, 192 
Mich. 109. 


[ec] Payment in real estate.— 
Where a landowner contracting for 
the improvement of lots, a portion of 
the cost to be paid in lots, breached 
his contract by failing to execute con- 
tracts of sale for the lots when re- 
quired under the grading and im- 
provement contract, he became liable 
on quantum meruit. Boyd v. Ibbet- 
son, 265 P. 887, 90 Cal.App. 298. 


[d] Where telephone subscriber 
breached his contract by refusing to 
pay charges monthly in advance, the 
company could recover on quantum 
meruit. Hare v. New York Tele- 
phone Co., 164 N.Y.S. 732, 101 Misc. 
490 [aff 167 N:Y.S. 1103]. 


[e] Tender held  insufficient.— 
Where a contract providing for level- 
ing certain land contemplated month- 
ly payments, which defendant neg- 
lected to make under the claim that 
the contract had not been complied 
with by plaintiff, an offer by defend- 
ant to advance the amount of money 
representing the deferred payments 
provided plaintiff would sign a writ- 
ten acknowledgment that the work 
had not been completed in accordance 
with the contract did not constitute 
an offer of payment, and its refusal 
would not bar plaintiff’s right to 
abandon the contract and sue on a 
quantum meruit if he elected to do 
so. lLaiblin v. San Joaquin Agr. Cor- 
poration, 213 P. 529, 60 Cal.App. 516. 


61. Sinnott v. Schumacher, 187 P. 
105, 45 Cal.App. 46; Ransome Const. 
Co. v. Von Schroeder, 167 P. 1144, 34 
Cal.App. 475; Borup v. Von Kokeritz, 
147 N.Y.S. 832, 162 App.Div. 394; 
Manett-Seastrunk & Buckner y. Ter- 
minal Bldg. Corporation of Dallas, 
(Civ.App.) 23 S.W.(2d) 786 [aff 39 
S.W.(2d)) 41,5120. Tex. 374, 77 A.L.R: 
1122]; Fidelity Oil, ete., Co. v. Janse 
Drilling Co., 9 Alta.L. 439. 


[a] Illustrations.—(1) Where a 
contractor failed to furnish a report 
showing the exact percentage of the 
work done, ete., the purpose of which 
was to enable the architect to com- 
pute the amounts of installments due, 
he is not entitled to rescind the con- 
tract because of the owner’s failure 
to make partial payment and to re- 
cover on the quantum meruit the 
amount due. Sinnott v. Schumacher, 
187 P. 105, 45 Cal.App. 46. (2) Where 
defendants’ refusal to make further 
payments on account of a contract 
for removal of débris from land was 
warranted, and the contractor him- 
self repudiated the contract, he can- 
not maintain an action on quantum 
meruit for sums claimed to be due. 
Ransome Const. Co. v. Von Schroed- 
er, 167 P. 1144, 34 Cal.App. 475. 
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rant recovery as for full performance,®? a trivial 
breach does not warrant recovery,®* and where the 
right of rescission, if any, for breach by the recipient, 
has not been exercised,®** or has not been exercised 
in time,** by the performer, he may not recover as 
Recovery as on a quantum 
meruit will be denied where the act claimed to con- 
stitute a breach of contract was not such.®® 


Terms of contract as no longer effective. 
plaintiff rescinds the contract for defendant’s breach 
and sues on an implied contract for the value of serv- 
ices or materials, the contract may be considered in 
determining reasonable market value,** but general- 
ly speaking, plaintiff may not take advantage of any 
of the terms of the rescinded contract.®® 


on a quantum meruit. 


62. Monson vy. Fischer, 5 P.(2d) 
628, 118 Cal.App. 503. 


63. Little Nell Gold Mining Co. v. 
Hemby, 101 P. 981, 45 Colo. 582. 


[a] Failure to divide small ship- 
ment of ore.—Where a contract was 
that plaintiff should receive from de- 
fendants for working a mine one dol- 
lar a day cash and two dollars a day 
out of net proceeds of ore mined, in 
a suit on quantum meruit for three 
dollars a day as reasonable value of 
the work, he could not recover in 
quantum meruit the full amount sued 
for simply because defendant failed 
to divide proceeds of a shipment of 
ore, the individual shares of which 
defendant regarded as too small to 
justify division when it was made. 
Little Nell Gold Mining Co. v. Hem- 
by, 101 P. 981, 45 Colo. 582. 


64. Weil vy. Fineran, 93 S.W. 568, 
78 Ark. 87. 


65. North American Dredging Co. 
of Nevada v. Outer Harbor Dock & 
Wharf Co}, 173 P.°756;/178 Cal. 406: 


[a] For example, a dredging com- 

pany’s attempted rescission of a con- 
tract with a dock company, made aft- 
er it had accepted partial payment 
for work done during the month, and 
had continued work, etc., came too 
“late to serve as basis for an action 
on a quantum meruit. North Ameri- 
can Dredging Co. of Nevada v. Out- 
er Harbor Dock & Wharf Co., 173 P. 
756, 178 Cal. 406. 


66. Snow Mountain Water & Pow- 
Gree v. Kraner, 216 P. 589, 191 Cal. 


[a] Acceptance of change and 
waiver of written order.—A contrac- 
tor suggesting and accepting an oral 
order changing the construction of a 
dam from a straight line axis to a for- 
ty-four-degree angle, beginning ex- 
ploratory work to locate the new foun- 
dations, agreeing to wait for a writ- 
ten order required by the contract un- 
til the railroad commission consented 
to the change, and stating, when ask- 
ed if he would proceed if such order 
was given, that he would not con- 
tinue work under the contract at all, 
waived the written order, the provi- 
sion for which was for his benefit, 
and could not assert that the oral 
order terminated the contract and en- 
titled him to recover the value of 
the work done, the law not requiring 
an idle act. Snow Mountain Water 
& Power Co, v. Kraner, 216 P. 589, 191 
Cal. 312. 


[b] Reasonable alteration not 
breach.—A contract to construct a 
dam on a Straight line axis between 
defined lines, subject to reasonable 
alterations, additions, etc., for which 
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Where 


additional compensation was provid- 
ed, was not terminated by an order 
to complete the dam on a forty-four- 
degree- angle, which the evidence 
showed and the court found was a 
reasonable alteration, so as to con- 
stitute a breach entitling the contrac- 
tor to abandon the contract and re- 
cover the reasonable value of the 
work done. Snow Mountain Water & 
Power Co. y. Kraner, 216 P. 589, 191 
Calo. 


[c] Recipient’s exercise of elec- 
tion not breach.—A contractor econ- 
stantly claiming that his contract for 
the construction of a dam on a 
straight line axis was terminated by 
an order to complete it on a forty- 
four-degree angle, demanding pay- 
ment for the extra work on a differ- 
ent basis than that provided in the 
contract in case of alterations, addi- 
tions, ete., and finally notifying his 
foreman to take steps to shut down 
the work, could not claim that the 
other party’s election to take over 
the equipment and complete the work, 
as authorized by the contract in case 
of the contractor’s abandonment 
thereof, and institution of a suit to 
restrain him from continuing the 
work, constituted a breach of an ex- 
isting contract, so as to entitle him 
to recover the reasonable value of 
the work done, although he continued 
to maintain a small force of men at 
the dam, especially where he made no 
effort to show that the restraining 
order was improvidently granted or 
to resist the granting of a temporary 
injunction against removing his 
equipment and supplies. Snow 
Mountain Water & Power Co. v. Kran- 
(oy PAlpere Geen Sk CORWIARS LA, 


_ 67. American-Hawaiian Engineer- 
ing & Construction Co. v. Butler, 121 
EeeOOW Lae Cal App Koss 


Amount of recovery see infra §§ 
134-160. 


4 Contact as evidence see infra § 


_ 68. American-Hawaiian Engineer- 
ing & Construction Co. v. Butler, 121 
Pa 109 i Calva pps Tos. 


69. Generally see Contracts §§ 
604-615. 


70. Ala.—Smith vy. Sharp, 50 So. 
381, 162 Ala. 433, 186 Am.S.R. 52; Hall 
v. Gunter & Gunter, 47 So. 155, 157 


Ala. 375; Hutchison v. Cullum, 23 
TLE 622; McVoy v. Wheeler, 6 Port. 


Cal.—Reynolds y. Jourdan, 6 Cal. 
108; Miller v. San Francisco Church 
Extension Soc. of M. E. Church, 13 
P.(2d) 824, 125 Cal.App. 85; Naylor 
v. Adams, 115 P. 335, 15 Cal.App. 548; 
Boyd v. Bargagliotti, 107 P. 150, 12 


[§ 50] F. Modification of Contract.*° 
express contract for work and labor is subsequently 
substantially modified or varied, as to the character 
thereof or as to the time required for its perform- 
ance, there may be a recovery on the common counts, 
for the work performed under the modified or sub- 
stituted agreement,’° and where plaintiff has pro- 
ceeded under a modification of the contract, he may 
recover on the common counts without predicating 
his right of recovery on defendant’s acceptance of the 
work,’ although the making of the new agreement. 
operates as a rescission of the old so as to preclude 
a recovery on quantum meruit based on part per- 
formance under the original contract,’? and plain- 
tiff may not recover for items rendered useless by the: 


[§§ 49-50 


Where an 


Cal.App. 228. 


Ill.—Daegling v. Schwartz, 80 Ill. 
320. 


Md.—Baltimore, etc., R. Co. v. Res- 
ley, 7 Md. 297. 


Mass.—Munroe v. Perkins, 20 Am. 
D. 475, 9 Pick. 298. 


Mich.—Boyce v. Martin, 9 N.W. 265, 
46 Mich. 239. 


Minn.—Marcotte vy. 
Minn. 152. 


shel Weeden vy. Fiske, 50 N.H. 
5. 


Beaupre, 15 


i 


N.Y.—Lattimore v. Harsen, 14 
Johns. 330. See also Smith v. Coe, 2 
Hilt. 365 [aff 29 N.Y. 266] (where the 
original contract was indefinite in 
some respects and later modified as 
to general character). Compare 
Bonesteel v. New York, 22 N.Y. 162, 
20 How.Pr. 237 (where alleged modi- 
fication was held void). 


Ohio.—Newman v. McGregor, 
Am.D. 298, 5 Ohio 349. 


Pa.—Keller v. McCauley, 18 A. 607, 
130 Pa. 53, 17 Am.S.R. 758. 


See Prye v. Kalbaugh, 97 P. 331, 34 
Utah 306 (waiver as consideration 
for new or modified contract). 


[a] For example (1) assumpsit 
will lie to recover under a parol agree- 
ment made subsequent to a written 
contract under seal, and providing for 
additional work not contemplated in 
such contract. Daegling v. Schwartz, 
80 Ill. 320. (2) Where work is done 
under a special agreement, and there 
is a deviation from the original plan, 
the party is entitled to his quantum 
meruit for the extra labor performed. 
Wheeden vy. Fiske, 50 N.H. 125. 


71. Dunaway v. Roden, 71 So. 70, 
14 Ala.App. 501 [cert den 72 So. 1019, 
9G MATa a0 Li. 


[a] For example, a contractor for 
a well, whom the other party direct- 
ed, on reaching. water, to bore one 
more day and quit, could recover, un- 
der a common count for work and la- 
bor done at request, on the modifica- 
tion of the contract by mutual con- 
sent before full performance, irre- 
spective of an acceptance of the work. 
Dunaway vy. Roden, 71 So. 70, 14 Ala. 
App. 501 [cert den 72 So. 1019, 196 
Ala. 701.] :" 


72. Louden vy, Spencer, 146 P. 612, 
84 Wash. 236. 


[a] Illustration.-Where plaintiff 
entered into a contract to clear a 
tract of land for two hundred and fif- 
ty dollars, and, after clearing but a 
small portion, a supplemental agree- 
ment was made, on which he brought 
suit alleging that it was an agree- 


24 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 50-51] 


change,’* nor for new items not agreed on,** nor may 
he recover as for extras the cost of additional items 
necessitated by the agreed change in the contract.7° 


“Umpire clause,” making decision of a third party 
binding in the event of dispute, does not bar resort to 
the courts on a quantum meruit or quantum valebat 
for work or materials furnished on a radical depar- 


ture from the original contract.*° 


[§ 51] G. Performance of Contract—1. Full Per- 


ment to pay him two hundred and 
hrty dollars for the work already 
done, but the evidence showed that 
such supplemental contract was that 
he should receive such amount only 
on completing the’tract and another 
small tract, plaintiff, by his accept- 
ance thereof and action’ thereon, 
waived any right of recovery on the 
old contract, and therefore could not 
assert a right to recover on a quan- 
tum meruit. Louden vy. Spencer, 146 
P. 612, 84 Wash. 236. 


73. Banwell v. Risdon, 241 
796, 258 Mich. 274. 


[a] Illustration.—Where the par- 
ties changed the contract, calling for 
a one-story garage, to one for a two- 
story garage at additional cost, the 
contractor could not recover for then 
useless steel joists not yet delivered 
when the second contract was made. 
Banwell v. Risdon, 241 N.W. 796, 258 
Mich. 274. 


74. Banwell v. Risdon, supra. 


[a] Illustration.—Where the par- 
ties changed the contract, calling for 
a one-story garage, to one for a two- 
story garage at additional cost, the 
contractor was not entitled to charge 
for a steel window sash not included 
in the new contract nor agreed on. 
Banwell v. Risdon, 241 N.W. 796, 258 
Mich. 274. 


75. Banwell v. Risdon, supra. 


[a] For example, where the par- 
ties changed the contract, calling for 
a one-story garage, to one for a two- 
story garage at additional cost, the 
contractor could not recover as an 
extra for pilaster piers made neces- 
sary by the change. Banwell v. Ris- 
don, 241 N.W. 796, 258 Mich. 274. 


N.W. 


76. Tribble v. Yakima Valley 
paaee: Co., 171 P. 544, 100 Wash. 


[a] For example, while the cer- 
tificate of an engineer as to matters 
going to the meaning of the contract 
may be final on a quantum meruit 
arising out of a departure so radical 
as to form a new contract, the um- 
pire clause will not bar resort to the 
courts. Tribble v. Yakima Valley 
Transp. Co., 171 P. 544, 100 Wash. 589. 


77. U.S.—Columbia Bank v. Pat- 
terson, 7 Cranch 299, 3 L.Ed. 351. 


Ala.—Catanzano v. Jackson, 73 So. 
510, 198 Ala. 302; Martin v. Massie, 
29 So. 31, 127 Ala. 504; Ludden & 
Bat v. Watt, 94 So. 239, 18 Ala.App. 


Cal.—Wilson v. Mattei, 258 P. 453, 
84 Cal.App. 567; Wright v. Serimian, 
225 P. 28, 66 Cal.App. 75. 


Conn.—Londregon y. Crowley, 12 
Conn. 558. 
Del.—Heitz v. Sayers, 121 A. 225, 


32 Del. 207. 


Fla.—Town of Eagle Lake v. E. V. 
Camp & Associates, 139 So. 592, 104 
Fla. 88; Hagen vy. Cobb, 117 So. 853, 
96 Fila. 151. 

Hawaii.—Sau’v. Ferreira, 31 Ha- 


‘ 
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Where an express agreement for work 
and labor or incidental materials has been fully per- 
formed, and nothing remains but payment of the 
money by the recipient of the services or materials, 
the performer may recover under the common counts, 
as on an implied contract,77 as under such circum- 
stances it is not necessary for plaintiff to declare on 
the express contract but he may declare generally in 


indebitatus assumpsit,’® or at his election, either un- 


waii 178. 


Ill.— Walker v. Brown, 28 Ill. 378, 
81 Am.D, 287; Holmes v. Stummel, 24 
Ill. 370;- Amsler v. Bruner, 173 Dil. 
App. 387. 


Me.—Charles v. Dana, 14 Me. 383. 


Mass.—Glazer vy. Schwartz, 176 N. 
E. 618, 276 Mass. 54. 


Mo.—Hoyt v. Buder, 6 S.W.(2d) 
947, 318 Mo. 1155; Kelso v. Lincoln 
Nat. Life Ins. Co., (App.) 51 S.W.(2d) 
203; Macke v. Harris, (App.) 27 S.W. 
(2d) 1079; Oaks v. Short, (App.) 292 
S.W. 738; Daniels v. McDaniels, 171 
S.W. 14, 184 Mo.App. 354; Reifschnei- 
der v. Beck, (App.) 129 S.W. 232; 
Barnett v. Sweringen, 77 Mo.App. 64. 


Mont.—Dalgarno y. Holloway, 186 
P. 332, 56 Mont. 561; De Young v. 
Benepe, 176 P. 609, 55 Mont. 306. 


N.Y.—Hogan v. Laimbeer, 66 N.Y. 
604 mem, 3 N.Y.Wkly.Dig. 27; Kron- 
an v. Weisburg, 135 N.Y.S. 405, 151 
App.Div. 356. 


Wyo.—BE. D. Metcalf Co. v. Gilbert, 
1G P. 0 LIL Wy outsole 


Eng.—James vy. Cotton, 7 Bing. 266, 
20 H.C.L. 125, 131 Reprint 103. 


“Where, as in the instant case, the 
contract has been fully performed 
and nothing remains to be done ex- 
cept payment, the plaintiff may waive 
the contract and sue on a quantum 
meruit and use the contract as a ba- 
sis for computing the amount due.” 
Hoyt v. Buder, 6 S.W.(2d) 947, 952, 
318 Mo. 1155 [quot Kelso y. Lincoln 
Nat. Life Ins. Co., (Mo.App.) 51 S. 
W.(2d) 208, 208). 


“When the contract has been fully 
performed in all respects except the 
payment of money, recovery of the 
amount due may be had upon a quan- 
tum meruit, even though there was 
an express contract between the par- 
ties as to the price to be paid. In 
such a case, it has been repeatedly 
held, there is no variance but simply 
a difference in the method of proof.” 
Sau v. Ferreira, 31 Hawaii 178, 181. 


“The contracts having been com- 
pleted and accepted by the own- 
er, and nothing remaining except the 
payment of the money, the contrac- 
tor was authorized to maintain his 
action based upon the doctrine of the 
common counts for the value of the 
materials furnished and labor per- 


formed, instead of suing upon the 
contract.’’ Wilson v., Mattei, 258 P. 
453, 456, 84 Cal.App. 567. 


[a] “It is beyond controversy that 
the plaintiff may recover from the 
defendant on the common counts, ev- 
en though the evidence should dis- 
close a special contract, upon condi- 
tion that the contract was fully or 
substantially performed by plaintiff, 
or there was nothing left to be done 
by the defendant except to make pay- 
ment.’”’ Catanzano v. Jackson, 73 So. 
510, 518, 198 Ala. 302. 


[b] Reason for rule.—Recovery 


.on the common counts is permitted 


where a special contract has been 


der the common counts or under a special count based 


fully performed by the employee and 
nothing remains to be done but the 
payment by defendant of the price in 
money, because the law would have 
implied a contract under such cir- 
cumstances, even though there had 
been no express contract. Heitz v. 
Sayers, 121 A. 225, 32 Del. 207. 


[c] Full performance not shown. 
—One contracting to provide iron or 
kalameined shutters on all openings 
in the exterior wall of a building as 
called for in fire violation, Code of 
Ordinance c 5 art 18 § 175, requiring 
such shutters on all such openings 
above the first story within certain 
distances from openings in other 
buildings and above _ neighboring 
roofs, cannot recover for work, la- 
bor, and services as on full perform- 
ance, where he installed no shutters 
on the second floor, irrespective of the 
purpose of the ordinance or the sig- 
nificance of the words “exterior 
walls.” John P. Mahoney & Sons v. 
Olenik, 190 N.Y.S. 599. 


78.. U.S.—Pipsico v. Bontz, 19 F. 
Cas.No. 11,183, 3 Cranch C.C. 425. 


Ala.—Carbon Hill Coak Co. v. Cun- 
ningham, 44 So. 1016, 153 Ala. 573; 
Trammell v. Lee County, 10 So. 213, 
94 Ala, 194. 


D.C.—Campbell v, 
lumbia, 9 D.C. 583. 


Ill.—Concord Apartment House Co. 
v. O’Brien, 81 N.E. 1038, 228 Ill. 360; 
Bauer v. Hindley, 78 N.E. 626, 222 Ill. 
319; Jackson County v. Hall, 53 ILM. 
440; Walker v. Brown, 81 Am.D. 287, 
28 Ill. 378; Metal v. Gamm, 262 Ill. 
App. 140; Zapel v. Ennis, 104 Ill.App. 
175; Spencer v. Dougherty, 23 Ill. 
App. 399; Michael’s Bay Lumber Co. 
v. Jenks, 20 Ill.App. 369. 


Ind.—Scott v. Congdon, 6 N.E. 625, 
106 Ind. 268. 


District of Co- 


Kan.—Shwartzel v. Karnes, 44 P. 
41, 2 Kan.App. 
Md.—Walsh v. Jenvey, 386 A. 817, 


38 A. 938, 85 Md. 240; 
Coburn, 15 Md. 29; Jenkins v. Long, 
8 Md. 132; Ellicott v. Turner, 4 Md. 
Pee Speake v. Sheppard, 6 Harr.&J. 


Denmead v. 


Mass.—Simmons v. Lawrence Duck 
Go:,, 133° Mass. '2938: 


Mich.—Morin v. Robarge, 93 N.W. 
886, 132 Mich. 337; Bush v. Brooks, 
38 N.W. 562, 70 Mich. 446. 


Miss.—Daniel v. Daniel, 4 So. 95. 


Mo.—Hoyt v. Buder, 6 S.W.(2d) 947, 
952, 318 Mo. 1155 [cit Cyc]; Moore v. 
H. Gaus, ete., Mfg. Co., 20 S.W. 975, 
113 Mo. 98; Stout v. St. Louis Tribune 
Co., 52 Mo. 342; Sackman y. Freeman, 
109 S.W. 818, 130 Mo.App. 384. 


Neb.—Harrison vy. Hancock, 89 N. 
W. 374, 2 Neb. (Unoff.) 522. 


N.Y.—Hurst v. Litchfield, 39 N.Y. 
377, 7 Transcr.A. 179; Hosley v. 
Black, 28 N.Y. 438, 26 How.Pr. 97: 
Hoisting Machinery Co. y. Federal 
Terra Cotta Co., 167 N.Y.S. 85, 179 
App.Div. 653 [appeal den 119 N.E. 
1049, 2238 N.Y. 557, and aff 127 N.E. 
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on the express contract,’® or, it has been held, under 
both,®° although in such cases the contract will de- 
termine the rights of the parties,*+ the stipulated 
price becomes the quantum meruit,®? and plaintiff is 
restricted in his right to recover to the terms of such 
contract and allowance cannot be made on the prin- 
ciple of a quantum meruit,’* unless for work or ma- 
terials not provided for in the contract,* or on proof 
that the contract is void, unenforceable, or rescind- 
ed, or that plaintiff’s rights thereunder have been 
waived,®® and where plaintiff fails to prove his alle- 


915, 228 N.Y. 569]; Schulze v. Farrell, 
126 N.Y.S. 678, 142 App.Div. 13; Gil- 
lies v. Manhattan Beach Imp. Co., 26 
N.Y.S. 381, 73 Hun 507 [aff 42 N.E. 
196, 147 N.Y. 420]; Manhattan Roof- 
ing Co. v. Hagedorn, 180 N.Y.S. 816, 
110. Mise. 657; Purdy v. Nova Scotia 
en etCer OO So Ne Yeou tots eh, MSc. 
406; Feeter v. Heath, 11 Wend. 477, 
484. 


Wyo.—Evans y. Cheyenne Cement, 
Stone & Brick Co., 130 P. 849, 21 Wyo. 
184; Hecht v. Stanton, 42 P. 749, 43 
P. 508, 6 Wyo. 84. 


“A party may recover under the 
common counts, in assumpsit, for the 
stipulated price due on a special con- 
tract, not under seal, where such con- 
tract has been executed.’ Feeter v. 
Heath, supra. 


[a] For example under a complaint 
for the reasonable value of work and 
labor furnished, plaintiff can recover 
on proof of an express contract fully 
performed by him. Manhattan Roof- 
ing Co. v. Hagedorn, 180 N.Y.S. 816, 
110 Misc. 657. 


{b] “Zt is settled law that where 
the contract has been fully performed 
by the plaintiff, and nothing remains 
to be done but the payment of the 
money by the defendant, it is not nec- 
essary to set out or declare upon the 
special contract, but the liability of 
the defendant may be enforced under 
a count for the reasonable value of 
the services.” E. D. Metcalf Co. v. 
Gilbert, 116 P. 1017, 1020, 19 Wyo. 331 
[quot Evans v. Cheyenne Cement, 
Stone & Brick Co., 130 P. 849, 850, 
21 Wyo. 184]. 


79. Dermott v. Jones, 2 Wall. (U. 
S.) 1, 17 L.Ed. 762; Dunaway v. Ro- 
den, 71 So. 70, 14 Ala.App. 501 [cert 
den 72 So. 1019, 196 Ala. 701]; Cun- 
ningham v. Elvins, (Mo.App.) 194 S. 
W. 515, 516; Kronan v. Weisberg, 135 
N.Y.S. 404, 151 App.Div. 355. 


“Although a plaintiff has furnish- 
ed labor and material under an ex- 
press contract, where he has fully 
performed his contract, and there re- 
mains nothing to be done under the 
same except payment, he will be per- 
mitted to either sue on the express 
contract for the recovery or to sue 
on a quantum meruit and be limited 
in his recovery to a sum not to ex- 
ceed the contract price.’’ Cunning- 
ham y. Elvins, supra. 


[a] For example, a party perform- 
_ ing work and labor under a special 
contract, which he claimed was fully 
performed under the contract as 
modified by mutual consent during 
progress of the work, was entitled 
at his option to allege the special 
contract or to sue therefor on the 
common count for work, labor, and 
services, leaving defendant, if neces- 
sary, to move for a bill of particulars, 
or to make the complaint more defi- 
nite and certain. Kronan v. Weis- 
berg, 135 N.Y.S. 404, 151 App.Div. 355. 
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80. Dunaway v. Roden, 71 So. 70, 
74, 14 Ala.App. 501 [cert den 72 ‘So. 
1019, 196 Ala. 701]. 


“While it is true that where there 
is an express contract the plaintiff 
cannot resort to an implied one, but 
must recover, if at all, on the ex- 
press agreement, yet this rule is sub- 
ject to the exception that where the 
express contract has been fully per- 
formed, and nothing remains to be 
done but the payment of the price in 
money, then the plaintiff can recover 
either under the: common counts or 
under a special count based on the 
express contrdct, or under both.” 
Dunaway v. Roden, supra. 


But see Reifschneider v. Beck, 129 
S.W. 232, 234, 148 Mo.App. 725 
(wherein the court said: “It is the 
settled law of this state that, where 
a party sues on a special contract, he 
must recover upon that or not recov- 
er at all in that action; that having 
elected to stand upon a special con- 
tract he cannot recover for money 
had and received to his use or upon 
a quantum meruit for work and la- 
bor done or services rendered. The 
converse of this proposition is that, 
where a party sues on a quantum 
meruit or quantum yvalebat, he cannot 
recover on a special contract if one is 
proven.” 


81. Dermott v. Jones, 2 Wall. (U. 
S.) 1, 17 L.Ed. 762; Sau v. Ferreira, 
31 Hawaii 178; O’Heron v. American 
Bridge Co., 177 Ill.App. 405; Barnett 
v. Sweringen, 77 Mo.App. 64. See De 
Young v. Benepe, 176 P. 609, 55 Mont. 
306 (holding that, where a purchaser 
of land under contract of sale, being 
in financial stress, agreed with the 
vendor to work on land the rest of the 
year, and to surrender his contract, in 
consideration of a certain amount, in 
order to recover on the implied as- 
sumpsit for services fully perform- 
ed, the purchaser must show that he 
has surrendered the contract, and 
with it the possession of the land). 


82. See infra § 146. 


83. Campbell v. District of Colum- 
bia, 9 D.C. 5338; Whan vy. Smith, 285 
P. 589, 130 Kan. 9. 


“A party cannot recover on the the- 
ory of quantum meruit, where there 
is a written contract, and he alleges 
full performance by himself and 
breach by the other contracting par- 
ty, unless the contract is void, unen- 
forceable, rescinded, or his rights 
thereunder have been waived.” Whan 
v. Smith, supra. 


84. Campbell y. District of Colum- 
bia, 9 D:C. 533: 


Extra or additional work generally 
see infra § 67. 


85. Whan v. Smith, 285 P. 589, 130 
Kan. 9. ‘ 

Void or unenforceable contracts see 
supra § 45. 


86. Richards vy. Richman, 
238, 21 Del. 558. 


64 A. 


[§ 51 


gations as to the special contract, he may recover un- 
der his common counts such sum as his services were 
reasonably worth.®® 
render services has fully completed his part of the 
contract, he may recover as on a quantum meruit, if 
the provision as to compensation is not complied 
with, or if some condition, named in the contract, on 
which his right to recover on the contract depends, is 
not fulfilled’? as where, after complete perform- 
ance, an employer refuses to submit a claim for serv- 
ices to arbitration as agreed,*® or to give property*® 


Thus, where one employed to 


e7. Ala.—State Bank vy. Martin, 4 
Ala. 615. * 

Ga.—Harris vy. Johnson, 25 S.E. 525, 
98 Ga. 434. ~~ 


lll.— Waggeman™“y. Richardson, 47 
IlLApp. 219. 

Ky.—Williams & Co. v. McKee, 13 
Kye L435 , 


La.—Sully v. Pratt, 31 So. 161, 106 
Ila. 601. 


Mass.—Atkins v. Barnstable Coun- 
ty, 97 Mass. 428; Kutts v. Pelby, 20 
Piek. .65: 


Mich.—Bush v. 
562, 70 Mich. 446. 


Minn.—Brown y. St. Paul, ete, R. 
Co., 31 N.W. 941, 36 Minn. 236. 


N.Y.—Adamo vy. Blohm, 89 N.Y.S. 
644, 97 App.Div. 629; Arrowsmith y. 
Catlin, Anth.N.P. (2d ed) 327. 


Ohio.—Wisner vy. Engel, 4 Ohio Dec. 
(Reprint) 91, 1 Clev.L.Rep. 18. 


Pa.—Coens v. Marousis, 119 A. 549, 
550, 275 Pa. 478 [cit Cyc]; Huston vy. 
Mehaffey, 2 Pa.L.J.Rep. 525. 


Tex.—Fayette County v. 
Ex’r, 44 Tex. 585. 


Vt.—Strong v. Slicer, 33 Vt. 466. 


Va.—Baltimore, etc., R. Co. v. Polly, 
Woods & Co., 14 Gratt. (55 Va.) 447. 


But see Cameron v. Austin, 27 N.W. 
622, 65 Wis. 652 (denying plaintiff's 
right to sue for work and labor un- 
der the common counts where de- 
fendant breached contract to pay in 
land, and holding that recovery, if 
any must be on the special contract). 


Brooks, 38 N.W. 


Faisin’s 


“Where one is employed to render 
services, and fully completes his con- 
tract, and the other declines to carry 
out the provisions as to compensa- 
tion or fulfill other conditions in the 
contract, suit may be brought and 
recovery had on a quantum meruit 
for the services.” Coens v. Marousis, 
119 A. 549, 550, 275 Pa. 478. 


{a] Illustrations.—(1) One who 
was employed to render services un- 
der a contract, whereby he was to re- 
ceive in the future an interest in. the 
business, and who fully performed his 
contract, can, after the other party 
declined to comply with the agree- 
ment, recover on quantum meruit for 
the services. Coens v. Marousis, 119 
A. 549, 275 Pa. 478. (2) One who la- 
bors on property under an agreement 
with the owner that he shall be com- 
pensated out of the proceeds of the 
property when sold, the object of 
labor being to enhance its salable 
value, may, on the owner’s withdraw- 
al of the land from sale, recover a 
reasonable value for his’ services. 
Faue tte County v. Faisin’s Hx’r, 44 

ex. 


afer State Bank y. Martin, 4 Ala. 
89. Harris v. Johnson, 25 S.H. 525, 


98 Ga. 434. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 51-52] 


or a railroad pass®® promised as compensation, or to 
admit the performer into a partnership as agreed,°! 
or fails to credit work and labor on notes of plain- 
tiff held by defendant as promised,®? and recovery 
may be had on the basis of an implied contract where 
defendant or his agent was unreasonably dissatisfied 


with the work.?3 


Where claim of full performance is not sustained, 
and plaintiff fails to show at least a substantial per- 
formance, recovery will not be allowed under a quan- 
tum meruit,®* and there can be recovery under nei- 
ther the contract nor a quantum meruit where plain- 
tiff’s default was willful or fraudulent,®* nor where 


$0. Brown v. St. Paul, ete., R. Co., 
31 N.W. 941, 36 Minn. 236. 


$1. Williams & Co. v. McKee, 13 
Ky.L. 148. 


[a] For example, where one per- 
forms services for another under an 
agreement that he shall become a 
partner of the latter, he may recov- 
er compensation for his. services 
where the employer refuses to treat 
him as a partner. Williams & Co. v. 
McKee, 13 Ky.L. 143. 


92. Wisner v. Engel, 4 Ohio Dec. 
(Reprint) 91, 1 Clev.L.Rep. 18. 


$3. Handy v. Bliss, 90 N.E. 864, 204 


Mass. 513, 134 Am.S.R. 673; Norwood 
v. Lathrop, 59 N.E. 650, 178 Mass. 
208. 


[a] For example (1) if, under a 
building contract requiring the work 
to be done to the entire satisfaction 
of the owner, the contract is not per- 
formed by reason of the owner’s fail- 
ure to be satisfied with that which 
ought to satisfy him, there may be a 
recovery on a quantum meruit. 
Handy v. Bliss, 90 N.E. 864, 204 Mass. 
518, 184 Am.S.R. 6738. (2) A_con- 
tractor, who has erected a building 
in substantial compliance with a con- 
tract providing that the work shall 
be done to the satisfaction of the 
owner’s agent, is entitled to recover 
on the common counts for work done 
and materials furnished, although he 
cannot maintain an action on the con- 
tract because of the agent’s disap- 
proval. Norwood v. Lathrop, 59 N. 
E. 650, 178 Mass. 208. 


Approval of third person as condi- 
tion precedent to recovery see infra § 
73. 


94. Glazer v. Schwartz, 
613, 276 Mass. 54. 


95. Dermott v. Jones, 2 Wall. (U. 
Se tt (.  allG: atl Oe sip LAZer we Ve, 
Schwartz, 176 N.E. 613, 276 Mass. 54. 


fa] When plaintiff “has been guil- 
ty of fraud, or has wilfully abandon- 
ed the work, leaving it unfinished, he 
cannot recover in any form of action.” 
Dermott v. Jones, 2 Wall. (U.S.) 1, 
9, 17 L.Ed. 762. 


gs6. Loudon v. Spencer, 146 P. 612, 
84 Wash. 236. 


Complement of benefit generally see 
supra §§ 3, 4. 

97. U.S.—Dermott vy. Janes, 23 
How. 220, 16 L.Ed. 442; Continental 
Realty Co. v. Redwine, 205 F. 138, 123 
C.c.A: 370; Cope v. Beaumont, 181 F. 
756, 104 C.C.A. 292; Farnum v. Ken- 
nebec Water Dist., 170 F. 173, 95 C. 
C.A. 355; Stephens v. Phcenix Bridge 
Co., 139 F. 248, 71 C.C.A. 374; Colum- 
bus Safe-Deposit Co. v. Burke, 88 F. 
630, 32 C.C.A. 67; Standard Gaslight 
Co. v. Wood, 61 F. 74, 9 C.C.A. 362. 


Ala.—Raymond vy. Pointer, 127 So. 
153, 220 Ala. 593; Matthews v. Far- 
rell, 37 So. 325, 140 Ala. 298; English 


176 N.E. 
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he failed to effect any beneficial performance 


[§ 52] 2. Performance Not in Strict Compliance 
with Contract—a. In General. 
entered into a special contract to perform services 
for another or to furnish work and materials, and 
the work is done and the materials are furnished, but 


[71 C.J.] 95 


e, 96 


Where one party has 


not in the manner stipulated for in the contract, so 


v. Wilson, 34 Ala. 201; Merriweather 
v. Taylor, 15 Ala. 735; Thomas & 
Trott v. Ellis & Co., 4 Ala. 108; Gaz- 
zam v. Kirby, 8 Port. 253; Dunaway 
v. Roden, 71 So. 70, 14 Ala.App. 501 
[cert den 72 So. 1019, 196 Ala. 701]. 


Cal.—Cambridge Co. v. City of 


‘Hlsinore, 206 P. 1021, 57 Cal.App. 245 


(recognizing rule); Lacy Mfg. Co. v. 
Los Angeles Gas & Electric Co., 106 
P. 413, 12 Cal.App. 37. 


Conn.—Pinches vy. Swedish Evan- 
gelical Lutheran Church, 10 A. 264, 
55 Conn. 183: 


Del.—Heitz v. Sayers, 121 A. 225, 
32 Del. 207; Webster v. Beebe, 77 A. 
769, 25 Del. 161; Merritt. & Co. Vv: 
Layton, 75 A. 795, 24 Del. 212. 

Ga.—Stafford Lumber Co. v. Gor- 
don, 116 S.E. 209, 29 Ga.App. 588; Col- 
phe v. Frazier, 98 S.E. 188, 23 Ga. App. 


Hawaii.—Wakeman y. Hakaleleponi, 
2 Hawaii 753. 


Ill.—Taylor v. Renn, 79 Ill. 
Lighthall v. Colwell, 56 Ill. 108; 
ki v. Finder, 176 Ill.App. 284. 


Ind.—Scholz v. Schneck’s Estate, 
91 N.E. 730, 174 Ind. 186; Everroad v. 
Schwartzkopf, 23 N.E. 969, 123 Ind. 
35; Major v. McLester, 4 Ind. 591; 
McKinney v. Springer, 3 Ind. 59, 54 


181; 
Kos- 


Am.D. 470; Cranmer v. Graham, 1 
Blackf. 406; Miller v. Kifer, 130 N.E. 
278, 75 Ind.App. 198; 


Doight tv. 
Schneck’s Estate, 91 N.E. 982, 46 Ind. 
App. 732. 
Iowa.—Barnes v. 
W. 306. 
Kan.—McKnight v. Bertram Heat- 
ing, etc., Co., 70 P. 345, 65 Kan. 859; 
Barnwell v. Kempton, 22 Kan. 314. 


Bradford, 165 N. 


Ky.—Anglin v. Simpson’s Adm’r, 
295 S.W. 868, 220 Ky. 562; Morford 
v. Mastin, 6 T.B.Mon. 609, 17 Am.D. 
LES Roles ye Sige, sk oem Ss 
Lexington Ice Mfg., etc., Co. v. Far- 
nan, 913, ky. be 2k? WWybrant av. 
Brands, 9 Ky.L. 682; Farnan v. Lex- 
ington Ice Manufactory, 9 Ky.L. 621. 


La.—Davidson v. McGrath, 5 La. 


App. 1255 .Peterson).v.. Peralta, 3) La. 
App. 516; Maggio v. Prescott, 1 La. 
App. 182. 


Me.—Veazie v. Bangor, 51 Me. 509. 


Md.—J. L. Robinson Const. Co. v. 
Barry, 108 A. 688, 135 Md. 275; Turner 
v. Hgan, 81 A. 877, 116 Md. 35; Walsh 
v. Jenvey, 36 A. 817, 38 A. 938, 85 Md. 
240; Denmead v. Coburn, 15 Md. 29; 
Mite rate a & Bratt v. Crook, 5 Gill & 

» aOos 


Mass.—De Vito yv. Uto, 148 N.E. 456, 
253 Mass. 239; Smedley v. Walden, 
141 N.B. 281, 246 Mass. 393; Cullen 
v. Sears, 112 Mass. 299; Powell v. 
Howard, 109 Mass. 192; Potter vy. 
Hazard, 11 Allen 187; Thompson y. 
Purcell, 10 Allen 426; Cardell vy. 
Bridge, 9 Allen 355; Reed v. Scituate, 
5 Allen 120; Bee Printing Co. v. Hich- 


that he cannot recover on the contract, yet if the 
work and materials are of any value and benefit to 
the other party he may recover on a quantum meruit 
for the work done, and on a quantum valebat for the 
materials,®” recovery being based on a new and im- 


born, 4 Allen 63; Walker v. Orange, 
16 Gray 193; Veazie v. Hosmer, 11 
Gray 396; Palmer v. Stockwell, 9 
Gray 237; Pond v. Merrifield, 12 Cush. 
181; Gleason v. Smith, 9 Cush. 484, 
57 Am.D. 62: Bassett v. Sanborn, 9 
Cush. 58; Snow v. Ware, 13 Metc. 42; 
Phelps v. Sheldon, 13 Pick. 50, 23 
Am.D. 659; Smith v. Proprietors 
Lowell First Cong. Meetinghouse, 8 
Pick. 178; Hayward v. Leonard, 7 
Pick. 181, 19 Am.D. 268. 


Mich.Mosaic Tile Co. v. Chiera, 
95 N.W. 537, 133 Mich. 497; Gross v. 
Creyts, 90 N.W. 689, 130 Mich. 672; 
Bush v. Brooks, 38 N.W. 562, 70 Mich. 
446; Howell v. Medler, 2 N.W. 911, 
41 Mich. 641. 


Mo.—Keith v. Ridge, 47 S.W. 904, 
146 Mo. 90; Dutro v. Walter, 31 Mo. 
516; Marsh v. Richards, 29 Mo. 99; 
Barcus v. Hannibal, ete., Plankroad 
Co., 26 Mo. 102; Labeaume v. Hill, 1 
Mo. 42; Hutchinson vy. Swope, (App.) 
256 S.W. 134; Cann vy. Church of Re- 
deemer, 85 S.W. 994, 111 Mo.App. 164; 
Freeman v. Aylor, 62 Mo.App. 613; 
Philippi v. McLean, 5 Mo.App. 587. 


N.H.—Wadleigh v. 6) N.H 
15, 23 Am.D. 704. 


N.Y.—Schulze y. Farrell, 126 N.Y.S. 
678, 142 App.Div. 13; Payne v. Hodge, 
7 Hun 612 [aff 71 N.Y. 598]; M. Wine- 
burgh Advertising Co. v. Sol. Bloom, 
128 N.Y.S. 562; Graff v. Able, 117 N. 
Y.S. 806; Jewell v. Schroeppel, 4 
Cow. 564. 


N.C.—Farmer v. Francis, 34 N.C. 
282; Clayton vy. Blake, 26 N.C. 497. 


N.D.—Horton v. Emerson, 152 N.W. 
529,.30 N.D. 258. 


Okl.—Mitchell v. Spurrier Lumber 
Co., 124 P. 10, 31 Okl. 834. 


Or.—Steeples v. Newton, 7 Or. 
33 Am.R. 705. 30 


R.I.—Lawton v. Newport Industrial 
Co., 115 A. 645, 44 RI. 91. 


S.C.—Coles v. Holmes, 29 S.C.L. 360. 
penenra Aue v. McNew, 8 Humphr. 


Sutton, 


Tex.—Atkinson y. Jackson Bros., 
(Commn.App.) 270 S.W. 848, 38 A.L. 
Sees oe (Civ.App.) 259 S.w. 
80]; eal v. Craven, (Civ.App. 
S.W. 426. ei a 


Vt.—Blood v. Enos, 12 Vt. 625, 36 
Am.D. 363; Dyer v. Jones, 8 Vt. 205. 


Va.—Smith y. Packard, 27 S.B. 586, 
94 Va. 730. 


W.Va.—Empire Coal, ete, Co. v. 
Pull Coal, ett. Conadle iss IL, bib 
W.Va. 474. 


Can.—Toronto y. Metallic Roofing 
Cox 381. Cant: C2769 2% 


“Where one agrees to perform serv- 
ices acts with a bona fide intention of 
fulfilling his contract, but fails strict- 
ly to do all that he has agreed to, he 
may, nevertheless, recover on a quan- 


96 [71 C.J.] 


plied agreement.°§ 


Thus recovery may be permitted 
on the basis of an implied contract where there has 
been an imperfect but substantial performance,®® or 
where defendant made objections to the price with- 
out complaining of the character of the work and 
material furnished,! or where plaintiff performed 
part of an apportionable or divisible contract,” or 
where defects in the completed work were the fault 
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undertaking.?® 


of defendant and not of plaintiff,? or where plain- 


tiff’s deviation from the terms of the contract was 
not willful,* as where he honestly endeavored to ful- 
fill his contract and benefited the other party.° 


tum meruit the reasonable value of 
the labor actually done by him, if the 
services performed were beneficial to 
the other party to the contract and 
have been accepted and enjoyed by 
the latter.’”? Cambridge Co. v. City of 
Elisnore, 206 P. 1021, 1022, 57 Cal. 
App. 245 (where, however, recovery 
was denied performer’s assignee). 


[a] Rule applied to work done or 
materials furnished in: (1) Building 
a church. Pinches v. Swedish Hvan- 
gelical Lutheran Church, 10 A. 264, 
DomeConn. 83; (2) Cutting wood. 
Franconi v. Graham, 174 P. 548, 89 
Or. 619. (38) Drilling a well. Ray- 
mond v. Pointer, 127 So. 153, 220 Ala. 
593. (4) Erecting signs. M. Wine- 
burg Advertising Co. v. Bloom, 
N.Y.S. 562. (5) Grading land. 
Powell v. Howard, 109 Mass. 192. (6) 
Hauling logs. Stafford Lumber Co. v. 
Gordon, 116 S.E. 209, 29 Ga.App. 588. 
(7) Installation of plumbing. J. L. 
Robinson Const. Co. v. Barry, 108 A. 
688, 185 Md. 275. (8) Leveling dirt 
along drainage ditch. Barnes v. 
Bradford, (Iowa) 165 N.W. 306. (9) 
Management of plantation; recovery 
allowed although services inefficient. 
Wakeman v. Hakaleleponi, 2 Hawaii 
753. (10) Painting advertising signs. 
Bluthenthal & Bickart v. May Adver- 
tising (Co., 96 “Atv 434, 127 Md. 277%. 
(11) Repairing boat. Webster v. 
Beebe, 77 A. 769, 25 Del. 161. (12) 
Repairing dinky engine. Carbon Hill 
Consol. Coal Co. v. Sanborn, 110 So. 
HSt 7 215 Ala, 10s. (13) Tailoring. 
Graff v. Able, 117 N.Y.S. 806. 


{[b] Abandonment or rescission of 
contract is not essential to recovery 
in quantum meruit in the case of per- 
formance not in accordance with the 
terms of the contract, as plaintiff’s 
deviation from the terms of the con- 
tract precludes his recovery thereon 
and remits him to a quantum meruit. 
Heitz v. Sayers, 121 A. 225, 32 Del. 
207. : 


Cross references: 


Part performance of contracts gener- 
ally see Contracts § 787. 


Recovery as affected by strict and 
substantial performance generally 
see Contracts § 786. 


Right of seller to sue for value of 
goods accepted see Sales § 958; and 
see Sales § 955 text and note 90. 


98. Hartsell v. Turner, 71 So. 658, 
196 Ala. 299; Allen vy. McKibben, 5 
Mich. 449, 454. 


“Where a party fails to comply 
substantially with an agreement, un- 
less it is apportionable, the rule is 
well settled that he can not sue upon 
the agreement, or recover upon it at 
all. And under the strict common 
law rule he was remediless. But the 
doctrine has now grown up, based 
upon equitable principles, that where 
anything has been done from which 
the other party has received sub- 
stantial benefit, and which he has ap- 


‘nevertheless 


propriated, a recovery may_be had 
upon a quantum meruit, based on that 
benefit. And the basis of this recov- 
ery is not the original contract, but 
a new implied agreement, deducible 
from the delivery and acceptance of 
some valuable service or thing.” Al- 
len v. McKibben, supra. 


99. Cormier v. Brock, 98 N.E. 1038, 
212 Mass. 292; 
N.E. 542, 203 Mass. 364, 133 Am.S.R. 
302; Buttrick Lumber Co. v. Collins, 
89 N.E. 138, 202 Mass. 413; Cullen v. 
Sears, 112 Mass. 299; Germain v. 
Stanton Union Scheol Dist., 122 N.W. 
524, £23. N.Wo0 198) LoS) Mich. 214s 
Sheldon v. Leahy, 69 N.W. 76, 111 
Mich. 29; Schulze v. Farrell, 126 N. 
Y.S. 678, 142 App.Div. 13; Manthey v. 
Manger, 143 N.W. 1036, 155 Wis. 51. 


[a] For example (1) where a per- 
former honestly endeavored to fulfill 
his contract and substantially bene- 
fited the recipient of the work and 
labor, he could recover although fail- 
ing to fulfill the contract in some 
particulars. Powell v. Howard, 109 
Mass. 192. (2) Contractors who made 
an honest attempt to fulfill a contract, 
and performed it substantially al- 
though not in strict compliance with 
the contract, could recover on an ac- 
count annexed. Reynolds v. Cole, 172 
N.E. 91, 272 Mass. 282. 


Substantial performanace of build- 
ing eontracts see Building and Con- 
struction Contracts §§ 78, 79, 155. 


1. Carbon Hill Consol. Coal Co. v. 
Sanborn, 110 So. 131, 215 Ala. 118. 


2. Selig v. Botts, 193 S.W. 534, 128 
Ark. 167; Dillon & Harrison y. Subur- 
pan Land Co., 80 S.E. 471, 73 W.Va. 


[a] WDlustration.—Under a_ con- 
tract for a well and pump which was 
divisible, where the well was prop- 
erly completed, but an _ insufficient 
pump was provided, the seller could 
recover in quantum 
meruit where the purchaser procured 
a new pump and was able to oper- 
ate and use the well according to con- 
tract specifications, only the cost of 
the new pump being deductible. Selig 
Vs, Botts, 193 S5W..534,, 128 Ark. 167. 


Entire and divisible contracts gen- 
aes see Contracts §§ 525-530; and 


§ 
8. Sherman v. Buffinton, 117 'N.E. 
33, 228 Mass. 139. 


{a] Ilustration.—Under a_ con- 
tract requiring the building of twen- 
ty-five concrete piers and concrete 
basement walls and a chimney of 
Barnstable brick, a modification by 
substituting tapestry for the brick 
named was aé_ radical departure 
amounting to revocation, and where 
the result of a poor fireplace was due 
to defendant’s directions and failure 
to furnish fire brick and a sufficient 
quantity of properly eolored mortar, 
plaintiff was in no wise responsible 


[§ 53] b. Necessity of Benefit.11 
to recover in quantum meruit or quantum valebat for 
performance not in strict compliance with the con- 


Dodge v. Kimbell, 89° 


[§§ 52-53 


Plaintiff must, however, show benefit to defendant,® 
and a bona fide effort on his part to fulfill the agree- 
ment,’ and where plaintiff has intentionally depart- 
ed from his contract in a material matter® or aban- 
doned it® without legal exeuse he may be denied re- 
covery of the reasonable value of such work and ma- 
terials as he did furnish before abandonment of the 


To entitle one 


for the result, and could recover what 
his services were.reasonably worth. 
Sherman vy. Buffinton, 117 N.E. 33, 
228 Mass. 139. % 


Prevention of full performance by 
act of defendant see infra § 63. 


4 Blood 12 Vt. 625, 36 
Am.D. 363. 


5. Reynolds v. Cole, 172 N.B. 91, 
272 Mass. 282; Powell v. Howard, 109 
Mass. 192; Horton v. Emerson, 152 
N.W. 529, 30 N.D. 258; Lawton v. 
Newport Industrial Co., 115 A. 645, 
44 R.I. 91. See Dodge v. Kimball, 89 
N.E. 542, 208 Mass. 364, 133 Am.S.R. 
302 (recognizing rule). 


v. Enos, 


“Where a contractor has construct- 
ed a building under a special contract, 
but has failed to substantially comply 
with its terms, preventing a recovery 
on such contract, he will be permitted 
to recover on the quantum meruit for 
the reasonable value to the owner, 
not exceeding the contract price, of 
his labor and materials of which such 
owner has received and is receiving 
a benefit, provided the contractor did 
not intentionally or in bad faith neg- 
lect or omit to fulfill such contract.” 
Horton vy. Emerson, supra. 


6. See infra § 53. 


7. Veazie vy. Bangor, 51 Me. 509; 
De Vito v. Uto, 148 N.B. 456, 253 
Mass. 239; Dodge v. Kimball, 89 N.B. 
542, 203 Mass. 364, 133 Am.S.R.. 302; 
Veazie vy. Hosmer, 11 Gray (Mass.) 
396; Kupfer v. McConville, 185 N.W. 
1005, 48 N.D. 609. 


[a] For example, in a suit to re- 
cover for work done and materials 
furnished by plaintiff in building a 
garage for defendant, the absence of 
a finding that plaintiff acted in good 
faith, or intended completely to per- 
form the contract, or substantially 
perform it, was a bar to recovery on 
quantum meruit. De Vito v. Uto, 148 
N.E. 456, 253 Mass. 239. 


8 De Vito v. Uto, 148 N.E. 456, 
253 Mass. 239; Smedley v. Walden, 
141 N.E. 281, 246 Mass. 393. . 


9. Cotey v. Greenlee County, 178 
P, 25, 20 Ariz. 150; Kupfer v. McCon- 
ville, 185 N.W. 1005, 48 N.D. 609. 


[a] Road construction.—Plaintiff 
could not recover from _ defendant 
county in quantum meruit the rea- 
sonable value of road construction 
work done by him, where he had a 
special contract with the county cov- 
ering the work, and admitted that he 
failed to perform it,fully and aban- 
doned his contract without any legal 
excuse. Cotey v. Greenlee County, 
L78 P.25, 20 Ariz. 150; 4 


10. Abandonment or breach of con- 
ween Lg performer generally see in- 
ra § 56. 


11. Conferment of benefit general- 
ly see supra §§ 3, 4. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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tract,!? it is ordinarily essential that plaintiff prove 
benefit to the other party,!3 and show that the work 
complied with controlling specifications essential to 
its utility.14 Thus recovery as on an implied contract 
will be denied where work was performed .in such 
_ an improper, careless, or unworkmanlike manner that. 
the other party received no benefit therefrom,*® or 
where plaintiff was in default in performance of any 
material part of an entire contract,!® or where plain- 
tiff, without defendant’s consent, substantially va- 


12. See supra § 52. 

13. Ariz—Zimmerman v. Western 
Builders’ & Salvage Co., 297 P. 449, 
38 Ariz. 91. 


Ill—Claney v. Chicago Dredging, 
ete., Co., 70 Ill.App. 158. 


Mass.—Gillis vy. Cobe, 59 N.E. 455, 
177 Mass. 584. 


N.D.—Kupfer v. McConville, 185 N. 
W. 1005, 48 N.D. 609. 


Or.—West v. McDonald, 127 P. 784, 
785, 64 Or. 208. 


Tex.—Zaunbrecher vy. Trim, (Civ. 
App.) 31 S.W.(2d) 839. 
See Roskilly v. Steigers, 70 S.W. 


909, 96 Mo.App. 576 (rule stated but 
defendant concluded by adverse jury 
finding). 


“One essential element of the rule, 
without the presence of which the 
person doing the service under an ex- 
press and entire contract cannot re- 
cover, is that the labor must have 
been of some value or benefit to the 
one for whom it was performed.” 
West v. McDonald, supra. 


{a] Proving value of work not 
enough.—‘‘ When the fact appears in 
evidence that the work for which 
money is sought was done under a 
special contract, and that the plaintiff 
cannot recover under the special con- 
tract, but still seeks a recovery, there 
is no question of the value of his 
work and materials, proved in the 
usual way, and he does not make out 
a prima facie case by proving their 
value according to regular rules; to 
make out a case for recovery for such 
work and materials so furnished, he 
must prove how much the result of 
his work had benefited the defendant, 
he must prove what the fair market 
value of the thing produced by his 
misdirected work is, and, until he has 
done that, he has not made out even 
a prima facie case on which he is 
entitled to recover anything.” Gillis 
tye 59 N.E. 455, 177 Mass. 584, 


[b] here is no presumption that 
partial performance of contract to 
deepen river in front of defendant’s 
dock is of any benefit to defendant, 
and an instruction permitting recov- 
ery if plaintiff deeped substantially 
to the specified depth is erroneous as 
permitting recovery even if the depth 
was not enough to comply with the 
purpose of the contract and to allow 
boats to approach the dock. Claney v. 
Chicago Dredging, ete., Co.,, 70 Ill. 
App. 158. 


[ec] Where plaintiffs failed to 
prove well drilled had any value to 
defendant at all, they could not re- 
cover in quantum meruit for work 
and materials employed in drilling a 
well that failed to strike water and 
was short of the depth specified in 
the contract, and was never accepted 
by defendant as satisfactory. Kup- 
fer v. McConville, 185 N.W. 1005, 48 
N:-D. 609. 


Benefit as essential to recovery on 
implied contract eeiane ts see supra 
§ 4. 
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14. Beacon Tool & Machine Co. v. 
National Products Mfg. 
572, 252 Mass. 88; Steel Storage & 
Elevator Const. Co. v. Stock, 121 N. 
BE. 786, 225 N.Y. 173; Hxeter Mach. 
Works v. Wonham-Magor Engineer- 
ing Works, 119 N.Y.S. 105, 134 App. 
Div. 386; Simons v. Paine, (Tex.Civ. 
App.) 140 S.W. 855. 


[a] Ilustration.—Where plaintiff 
contracted to do certain construction 
according to plans and specifications, 
but the parties failed to agree on 
price and terms of payment, such 
failure did not excuse proof of per- 
formance according to the plans and 
specifications, and plaintiff could re- 
cover the fair value of work and ma- 
terials only upon proof that it had 
built them into the construction con- 
tracted for so as to show that there 
was no nonperformance of an essen- 
tial feature of the contract. Steel 
Storage & Elevator Const. Co. v. 
Stock, 121 N.E. 786, 225 N.Y. 173. 


[b] Failure to make machine 
work.—Plaintiff having failed to per- 
form its express written contract to 
reconstruct and complete a machine, 
so that it would automatically per- 
form specified work, cannot recover, 
either on contract or on quantum 
meruit. Beacon Tool & Machine Co. 
v. National Products Mfg. Co., 147 N. 
BE. 572, 252 Mass. 88. 


15. Ind.—Gwinnup v. Shies, 69 N. 
E. 158, 161 Ind. 500. 


Mass.—Taft v. Montague, 14 Mass. 
282, 7 Am.D. 215. 


Sl ale me ee v. Justice, 9 Miss. 


N.Y.—Pullman y. Corning, 9 N.Y 
93, Seld. Notes 161 [aff 14 Barb. 174]; 
Schery v. Welstead, 93 N.Y.S. 466. 


Pa.—Shires v. O’Connor, 4 Pa. 
Super. 465, 40 Wkly.N.C. 388; Lounds- 
berry v. Eastwick, 3 Phila. 371. 


16. Waite v. C. E. Shoemaker & 
Co., 146 P. 736, 50 Mont. 264. See 
Dorsey v. Clarke, 4 S.W.(2d) 748, 223 
Ky. 619, 622 (where the court said: 
“Where the contract is entire and not 
severable and has been only partly 
performed, if a party has any right of 
recovery it must be in a suit upon 
quantum meruit’’). 


17. Simpson Constr. 
berg, 124 Ill.App. 322. 


18. Gilbert Clark, Ine. v. Green- 
wich Village Follies, 210 N.Y.S. 129, 
125 Misc. 78. 


[a] For example, even if plain- 
tiff’'s contract to make dresses to the 
satisfaction of defendant was one for 
work, labor, services, and material 
furnished, it was defendant’s duty to 
return, or offer to return, the dresses 
claimed to be unsatisfactory or not 
ordered, where title had passed to de- 
fendant, and proof that the dresses 
were of no value to defendant would 
not relieve it of this duty. Gilbert 
Clark, Inc., v. Greenwich Village Fol- 
lies, 210 N.Y.S. 129, 125: Mise. 78. 


19. U.S.—Cope v. Beaumont, 181 
BE: 756; 104°C.C.A.- 292: 


Co. v. Sten- 


Co., 147 N.E.| v. Ramsey, 140 So. 587, 
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ried from the contract in a manner detrimental to 
defendant,!? although, where defendant fails to ten- 
der or return the products of unsatisfactory work, he 
may be liable although they are of no benefit to 


. [§ 54] ¢. Effect of Acceptance. Irrespective of the 
character of performance, plaintiff may recover on 
the basis of an implied contract for services or mate- 
rials where defendant has voluntarily accepted the 
work,!® although, in the case of defective perform- 


Ala.—I. O. Drewrey Contracting Co. 
224 Ala. 4638; 
Alabama Trunk & Luggage Co. v. 
Hauer, 108 So. 839, 214 Ala. 473; 
Catanzano v. Jackson, 73 So. 510, 198 
Ala: 1302" RR. Ds Burnett, CisarnCow we 
Art Wall Paper Co., 51 So. 263, 164 
Ala. 547; English v. Wilson, 34 Ala. 
201. 


Del.— Merritt & Co. v. Layton, 75 A. 
795, 24 Del. 212. 


Iowa.—Barnes vy. Bradford, 165 N. 
W. 306. 


Ky.—Jackson Lumber & Supply Co. 
v. Deaton, 272 S.W. 717, 209 Ky.) 239; 
Collinsworth vy. Ironton Lumber Co., 
262 S.W. 592, 203 Ky. 419; White Star 
Coal Co. v. Pursifull, 217 S.W. 1020, 
186 Ky. 697. 


Md.—J. L. Robinson Const. Co. v. 
Barry, 108; A. 688)4 135° .Md. 275: 
Bluthenthal & Bickart v. May Adver- 
tising Co., 96 A. 434, 127 Md. 277. 


Mass.—Priscilla Pub. Co. v. Cream 
oe Wheat Co., 142 N.H. 753, 248 Mass. 


Mich.—Ginsberg v. Myers, 
W. 749, 215 Mich. 148. 


Mo.—Rutledge, etc., Realty Co. v. 
Gartside, 106 S.W. 1126, 128 Mo.App. 
580; Roskilly v. Steigers, 70 S.W. 909, 
96 Mo. App. 576. 


N.J.—Feeney v. Bardsley, 49 A. 443, 
66 N.J.Law 239. 


Okl.—Mitchell v. Spurrier Lumber 
Cog, L24n Py LO wo Olkleese4s 


R.I.—Lawton v. Newport Industrial 
COs LUSIMAS 645} 44e RSLs 


Tenn.—Parker v. Steed, 1 Lea 206. 


Compare Pagenkopf v. Phelps, 
(Tex.Civ.App.) 253 S.W. 619 (to the 
effect that acceptance of defective 
performance in drilling oil sand does 
not necessitate a recovery on quan- 
tum meruit instead of contract). 


183 N. 


“Recovery upon a contract cannot 
be had without showing performance 
A yet where a partial perform- 
ance has resulted in benefits that 
were accepted by the other party 

recovery may be had for the 
value of the work performed, services 
‘ondered, or materials furnished.” 
Catanzano v. Jackson, 73 So. 510, 511, 
198 Ala. 302. 


[a] For example (1) an owner of 
a building was not bound to accept 
work under a plumbing and heating 
contract not performed in accordance 
with the contract, but, where he made 
use of some of the work done by the 
contractor, he accepted it all subject 
to his right to be heard with relation 
to the value thereof in the contrac- 
tor’s action for work and materials 
and the contractor could recover on 
a quantum  meruit. Ginsberg v. 
Myers, 183 N.W. 749, 215 Mich. 148. 
(2) Although an owner may not have 
consented to the change in plans for 
a house, yet, if, after its completion, 
he took possession and accepted it, 
the contractor would be entitled to 
recover on a quantum meruit or quan- 
tum valebant basis. Mitchell v. Spur- 
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ance of an entire contract, recovery in quantum mer- 
uit may be denied in the absence of proof that de- 
fendant voluntarily accepted the work and materials 
furnished.2° Mere use of premises after perform- 
ance of work and labor thereon does not necessarily 


show an acceptance raising an implied promise to 


pay.?} 

[§ 55] 3. Untimely Performance. Where work 
is not completed within the time specified in an ex- 
press contract therefor, a defendant who has agreed 
to pay for the work on completion within such time 
but who has no property right in the product of the 
work may not be held liable on a quantum meruit,?? 
nor may plaintiff recover where he has made no sub- 
stantial performance of benefit to defendant,?* al- 
though failure of plaintiff to complete work on con- 
tract time will not necessarily defeat a recovery as 
on indebitatus assumpsit,?4 and where plaintiff pro- 
ceeds with the work after the time stipulated for its 
completion with defendant’s assent,?° or without his 
objection,?® he may recover, and, where one party is 
prevented by the other from performing a contract 


for labor within the time stipulated by his agree- . 
ment, and afterward does the work agreed on, but at 


rier Lumber Co., 124 P. 10, 31 Okl. 20. Hillhouse 
834. (3) In an-action in assumpsit 
for labor and materials furnished in 


installing two heating plants, where 
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274, 44 Ga. App. 315; Manitowoc Steam 
Boiler Works v. Manitowoc Glue Co., 
97 N.W. 515, 120 Wis. 1. 


[§§ 54-56 


an enhaneed expense, he may sue for indemnity in a 
general count, and need not bring his action on the 
agreement.” 


Time of repairs. A manufacturer of machines for 
one who is required by contract to pay for their man- 


ufacture is not prevented from maintaining an ac- 


tion for repairs to machines, which are returned and 
repaired after delivery to purchasers, by the fact 
that such repairs are made after the termination of 
the contract for their manufacture.?® 


[§ 56] 4. Part Performance—a. In General. 
The performer’s breach of contract will not neces- 
sarily deprive him of the right to recover for such 
services or materials as he has actually furnished,® 
and, where an employee is discharged for cause, he 
may recover, under contract limitations, a pro rata 
amount for services rendered to date of discharge.®° 
It has been said that the old common-law doctrine 
that one contracting to work for a definite time can- 
not recover the value of services rendered where he 
wrongfully abandons the work after part perform- 
ance®! has fallen into disfavor,** and does not now 


Adams, 161 S.E.)der the contract, although, instead of 
suing on the contract, it brought suit 
on quantum meruit. Automatic Re- 


See Ginther | frigerating Co. vy. New York Inde- 


plaintiff had endeavored in good faith 
to perform his contract, and defend- 
ant retained and was using all of the 
systems except the boilers, and it 
would not cost the defendant any 
sum, approximating the contract 
price, to make the alterations to pro- 
duce the systems which plaintiff 
agreed to furnish and install, plain- 
tiff may recover on a quantum meruit 
count, even if he had broken his con- 
tract. Lawton y. Newport Industrial 
Co., 115 A. 645, 44 RI. 91. 


[b] Rule applicable to entire con- 
tract.—In an action for consideration 
for publication of advertisements in 
a magazine where plaintiff guaranteed 
a certain circulation, but failed of 
full performance under such guaran- 
tee, defendant, having received and 
accepted the benefit of the advertise- 
ments as published, should make just 
compensation, although the contracts 
were entire. Priscilla Pub. Co. v. 
Cream of Wheat Co., 142 N.E. 753, 248 
Mass. 68. 


{c] Rule applied (1) although con- 
tract not substantially performed 
(Cope v. Beaumont, 181 F. 756, 104 C. 
C.A. 292; R. D. Burnett Cigar Co. v. 
Art Wall Paper Co., 51 So. 263, 164 
Ala. 547; Higgins Mfg. Cu. v. Pear- 
son, 40 So. 579, 146 Ala. 528; Baton 
v. Gladwell, 80 N.W. 292, 121 Mich. 
444; Decker v. School Dist. No. 2, 74 
S.W. 390, 101 Mo.App. 115; Roskilly 
v. Steigers, 70 S.W. 909, 96 Mo.App. 
576; Feeney v. Bardsley, 49 A. 443, 
66 N.J.Law 239; Parker v. Steed, 1 
Lea (Tenn.) 206) (2) or although the 
work was not done in a workmanlike 
ber (English y. Wilson, 34 Ala. 


[d] Keeping logs delivered at 
wrong place—A lumber company 
could not take and keep logs cut and 
delivered at a creek without paying 
for them, although the contract pro- 
vided there should be no liability, un- 
less the logs were delivered at an- 
other place. Collinsworth y. Ironton 
Lumber Co., 262 S.W. 592, 203 Ky. 419. 


v. Shultz, 40 Ohio St. 104 (one half of 
the contract price held limit of re- 
covery under facts). 


21. Mountain Terrace Land Co. v. 
Pron & Jones, 51 So. 559, 165 Ala. 


[a] For example, mere use, or acts 
consistent with ownership of land, as 
in its nature capable, after its im- 
provement by the work and labor of 
others, under a contract, although 
short of full performance of the con- 
tract, does not necessarily afford’ a 
basis for the law-implied promise to 
pay the value of the work and labor 
done as of benefit to the owner. 
Mountain Terrace Land Co. v. Brewer 
& Jones, 51 So. 559, 165 Ala. 242. 


22. Barber Asphalt Paving Co. v. 
Loughlin, 98 S.W. 948, 44 Tex.Civ. 
App. 580. 


{a]  Ilustration.—Where plaintiff, 
a paving company contracted with a 
city to pave the street and procured 
defendant, a property owner, having 
no property rights or control over the 
street, to sign a contract to pay for 
the paving of a portion of the street, 
conditioned upon completion within 
four months, and plaintiff brought suit 
on the contract, but failed to prove 
compliance with the above condition, 
it could not recover on a quantum 
meruit. Barber Asphalt Paving Co. 
v. Loughlin, 98 S.W. 948, 44 Tex.Civ. 
App. 580. 


F oe pete ages ete rie ora ene Co. 
; w Yor ndepende 
142 N.Y.S. 478. bbeei 


_{a] Failure to furnish refrigera- 
tion on or about certain date.— Where 
a party to a contract for the installa- 
tion of a refrigerating plant agreed 
to furnish refrigeration or a tempo- 
rary substitute therefor on or about 
a certain date in June, its failure sub- 
stantially to perform this provision 
of the contract, which was neither 
waived nor excused by the other par- 
ty, defeated a recovery for labor per- 
formed and materials furnished un- 


For later cases, developments and changes in the law see Annotations, 


/ 
{ 


pendent Meat Co., 142 N.Y.S. 478. 


24. Dermott v. Jones, 23 How. (U. 
S.) 220, 16 L.Ed. 442; Schulze v. Far- 
rell, 126 N.Y.S. 678, 142 App.Div. 138. 


See Palo Pinto County v. Beene, 
(Civ.App.) 199 S.W. 866 (holding that, 
where plaintiff did tot repair bridge 
within time provided by contract, if 
he could recover at all for what he 
paid for materials, it would have to 
be upon a quantum meruit). 


25. Dillon v. Masterton, 39 N.Y. 
Super. 133; Ladue v. Seymour & 
Wood, 24 Wend. (N.Y.) 60; Merrill v. 
Ithaca, ete., R. Co., 16 Wend. (N.Y.) 
586, 30 Am.D. 130. 


26. Franconi w 
548, 89 Or. 619. 


[a] For example, where a con- 
tract for cutting cordwood provided 
plaintiffs should have one thousand 
two hundred cords cut by March 1, 
and they failed to comply but defend- 
ants did not object, in plaintiffs’ ac- 
tion for services after defendants’ 
subsequent breach, plaintiffs can re- 
cover. Franconi v. Graham, 174 P. 
548, 89 Or. 619. 


27. Dubois v. Delaware, etc., Canal 
Co., 4 Wend. (N.Y.) 285. 


23. Boston, ete, Iron Works v. 
Montague, 135 Mass. 319. 


29. Kitchen v. Hill, 184 N.W. 465, 
215 Mich. 668. 


fa] Plaintiff may be entitled to 
judgment on quantum meruit for 
services rendered in spite of his 
breach of contract. Kitchen y. Hill, 
184 N.W. 465, 215 Mich. 668. 


80. Geraghty v. Pitcairn, 157 A. 
634, 104 Pa.Super. 72. 


General right of servant discharged 
for cause to recover for services ren- 
dered see Master and Servant § 199. 


31. Humphrey v. Johnson, 127 N. 
B. 819,-73 Ind.App. 651. 


32. Humphrey vy. Johnson, supra. 


ee 


Graham, 174 P. 


same title and section number. 


sy 
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prevail.8° Under the prevailing modern view** it is 
generally held that, where an entire contract for serv- 
ices has been only partially performed, the party in 
fault may nevertheless recover from the other party 
for the actual benefit resulting to him from such par- 
tial performance,®> recovery being allowed on an 
equitable basis, although legal in form,*® at least 
when the default was not willful and deliberate,?7 al- 
though in the ease of his willful breach of contract,?® 
or voluntary failure to perform,*®® plaintiff may be 
denied recovery on a quantum meruit.4° Thus where 
one party has performed part of an obligation for 
work and labor, and without excuse refuses to com- 
plete the performance, which as a whole is a condi- 
tion precedent, he may not recover on the common 
counts for what he has done,*! although such rule is 
inapplicable, and recovery may be had as on a quan- 
tum meruit, where performance is not a condition 
precedent,*? as where the contract was not indivisi- 


33. Humphrey vy. Johnson, supra; 
Fritts v. Quinton, 233 Pi 1036, 118 
Kan. 111, 40 A.L.R. 31. 


34. Humphrey vy. Johnson, 127 N. 
E. 819, 73 Ind.App. 551. 


[a] Modern view stated.—The 
common-law doctrine that, where one 
makes a contract to work for a defi- 
nite period of time and then aban- 
dons the work without a legal excuse, 
he cannot recover the value of the 
work done has been supplanted by 
the rule that a contractor may quit 
the service specified in his contract 
at any time and for any reason and 
then recover the reasonable value of 
the services réndered, even though 
the other party be without fault. 
Humphrey vy. Johnson, 127 N.E. 819, 
73 Ind.App. 551. 


[b] In case of contract to care for 
aged.—The rule allowing a contrac- 
tor abandoning performance to recov- 
er the reasonable value of services 
rendered under the contract is pe- 
culiarly applicable to contracts to live 
with, and care for, aged persons, be- 
cause of the personal nature of such 
eontracts and the desirability that 
they should be terminated where re- 
lations become antagonistic. Hum- 
phrey v. Johnson, 127 N.E. 819, 73 
Ind.App. 551. 


35. Iowa.—Goben v. Des Moines 
Asphalt Paving Co., 224 N.W. 785, 
208 Iowa 1113 (recognizing rule); Mc- 
Clay v. Hedge, 18 Iowa 66. 


Kan.—Ryan v. Cranston, 27 Kan. 
672; Duncan y. Baker, 21 Kan. 99. 


Ky.—Power v. Walker, 35 S.W. 907, 
89 S.W. 256, 18 Ky.L. 889; Tandy’s 
Assignee vy. Hatcher, 9 Ky.L. 150; 
Lewis v. Evans, 1 Ky.L. 349. 


eee ee v. Dunn, 88 Mo.App. 


Neb.—Murphy v. Sampson, 2 Neb. 
(Unoff.) 297, 96 N.W. 494. 


N.H.—Britton v. Turner, 26 Am.D. 
713, 6 N.H. 481. 


N.D.—Lynn v. Seby, 151 N.W. 31, 
29 N.D. 420, L.R.A.1916E 788. 


Okl.—Limerick v. Lee, 87 P. 859, 17 
Okl. 165. 


S.D.—Stolle v. Stuart, 114 N.W. 
1007, 21 S.D. 643; Ball v. Dolan, 114 
N.W. 998, 21 S.D. 619, 15 L.R.A.N.S. 
272. ; 


Tenn.—Porter v. Woods, Stacker & 
Co., 3 Humphr. 56, 39 Am.D. 153; El- 
liott v. Wilkinson, 8 Yerg. 411. But 
see Hughes vy. Cannon, 1 Sneed 622 
(holding that common-law rule ap- 
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ance.*# 


tract.*> 


plies to prevent one from recovering 
value of services rendered where he 
abandons contract to serve specified 
time). 


Tex.—Hedges v. Slaughter, 130 S. 
W. 592, 61 Tex.Civ.App. 324; Dyer 
v. McWhirter, 111 S.W. 1053, 51 Tex. 
Civ.App. 200; Wanhscaffe v. Pontoja, 
(Civ.App.) 63 S.W. 663; Kocher v. 
Mayberry, 39 S.W. 604, 15 T'ex.Civ. 
App. 342, 


[a] For example (1) a recovery 
may be had in all cases where the 
other party has received benefit from 
the partial performance of the con- 
tract, whether he has so received the 
same and retained it from choice or 
from the necessities of the case. 
Duncan v. Baker, 21 Kan. 99. (2) 
Where work and labor performed be- 
fore breach of the contract by the 
party afterward breaching it is ben- 
eficial to the other party, the latter is 
liable to pay therefor under an im- 
plied promise to pay its reasonable 
value. Lynn v. Seby, 151 N.W. 31, 29 
N.D. 420, L.R.A.1916E 788. 


36. Schwasnick y. Blandin, 
(2d) 354. 

37. Schwasnick v. Blandin, supra. 

38. Thurston vy. Nutter, 134 A. 506, 


125 Me. 411, 47 A.L.R. 1156; Soares 
DPR peg! 183 N.E. 768, 281 Mass. 


65 FB. 


[a] Contract to support.—If 
breach of contract to support a per- 
son in return for property is willful, 
purposeful, or in bad faith, no recoy- 
ery on a quantum meruit can be had. 
Thurston v. Nutter, 134 A, 506, 125 
Me. 411, 47 A.L.R. 1156. 


39. U.S.—James Stewart &' Co. v. 
Fulton, 184 F. 719, 107 C.C.A. 382. 


Ala.—Varner v. Hardy, 96 So. 860, 
209 Ala. 575. 


Mass.—Frati vy. Jannini, 
746, 226 Mass. 430. 


N.J.—MacPherson v. Mackay, 
A. 36, 91 N.J.Law 473. 


N.Y.—Fokive v. Shubert, 206 N.Y. 
S. 311, 210 App.Div. 468. 


S.C.—Daly v. Jefferson Hotel Co., 
82 S.E. 412, 98 S.C. 222. 


“One who voluntarily and without 
just cause refrains from performing 
his contract cannot recover the value 
of his part performance.” Frati v. 
ren easy 115 N.E. 746, 748, 226 Mass. 


115 N.E. 


103 


“When a party, without sufficient 
cause, abandons a contract, leaving 
unperformed the work contracted for, 
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ble.4? Where a person renders services under an ex- 
press contract by the terms of which his right to 
compensation is made dependent upon complete per- 
formance on his part, the contract itself furnishes 
the sole ground for recovery and there can be no re- 
covery on quantum meruit for a partial perform- 


Reasonable value less than amount retainable un- 
der express contract. 
tract for work and materials furnished in part per- 
formance of an incompleted express contract, fol- 
lowing plaintiff’s breach, the fact that the reason- 
able value of the work and materials is less than the 
amount retainable under the express contract as a 
guarantee of good workmanship will not necessarily 
defeat plaintiti’s right to recover on the implied con- 


In a suit on an implied con- 


[§ 57] b. Necessity and Effect of Benefit or Ac- 


he cannot recover, under the com- 
mon counts, on a quantum valebat or 
quantum meruit.’’ Varner v. Hardy, 
96 So. 860, 861, 209 Ala. 575. 


[a] For example, (1) although 
plaintiff could recover damages as 
for breach of contract, if defendant 
prevented performance by plaintiff, 
he was not entitled to recover-on a 
quantum meruit on his own voluntary 
failure to perform. MacPherson v. 
Mackay, 103 A. 36, 91 N.J.Law 473. 
(2) When there is an express con- 
tract for services, and fora stipulated 
amount and mode of compensation, 
plaintiff cannot abandon the contract, 
and resort to an action for a quantum 
meruit on an implied assumpsit; nor 
can he take all advantages of the 
contract, and at the same time claim 
for services clearly within its scope. 
James Stewart & Co. v. Fulton, 184 
BE. 719, 107 (C.C. As 382: °(8) “An “em-= 
ployee cannot recover for services ac- 
tually rendered upon a quantum 
meruit where he, without justifica- 
tion or excuse, abandons the contract 
before the end of the term.” Daly v. : 
Jeffersom Hotel Co., 82 S.E. 412, 413, 
98 S.C. 222. 


40. Effect of defendants’ accept. 
Free of part performance see infra § 


41. Susswein Vv. Pennsylvania 
Steel Co., 184 F. 102 [aff 186 F. 1023, 
108 C.C.A. 569 (cert den 223 U.S. 722, 
32 S.Ct. 524, 56 L.Ed. 630)] (recog- 
nizing rule); Smith y. Brady, 17 N. 
Y. 173, 72 Am.D. 442, 


42. Susswein v. Pennsylvania 
Steel Co., 184 F. 102 [aff 186 F. 1023, 
108 C.C.A. 569 (cert den 32 S.Ct. 524, 
223 U.S. 722, 56 L.Ed. 630)]. 


43. Elsom v. Ellis, 4 Sask.L. 294 
(threshing contract). 


44. Fry v. Miles, 59 A. 246, 71 N. 
J.Law 293. 


45. Dillon & Harrison v. Subur- 
pan Land Co., 80 S.E. 471, 73 W.Va. 


{a] Ilustration.—Where, by the 
provisions of an original contract to 
build a road, defendant was entitled 
to withhold a part of the price one 
year after completion, as security for 
good workmanship and good material, 
and the contract has been only par- 
tially performed by the contractors, 
who breached it without legal excuse, 
in a suit by them for the value of the 
labor done and material furnished 
and appropriated by defendant, de- 
fendant cannot defeat recovery by 
plaintiffs for the value of such labor 
and material, because the amount de- 
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ceptance. Recovery may be had on the basis of an 
implied contract where the defendant or recipient 
has aecepted part performance,*® as where the facts 
show both a benefit to defendant and his voluntary 
But it is generally held 
that in the absence of benefit to the other party or his 


acceptance of the work.*? 


manded is less than the amount re- 
tainable under the contract where it 
appears that the contract was appor- 
tionable. Right of action in such 
cases is not upon the contract but 
on the implied promise of defendant 
to pay what such labor and materials 
are reasonably worth, measured by 
the contract price less payments, and 
damages, and what it would cost to 
complete the contract. Dillon & Har- 
rison v. Suburban Land Co., 80 S.E. 
471, 73 W.Va. 363. 


46. Hartsell v. Turner, 71 So. 658, 
196 Ala. 299; Henderson-Boyd Lum- 
ber Co. v. Cook, 42 So. 838, 149 Ala. 
226; Dolan v. Lifsey, 91 S.H. 913, 19 
Ga.App. 518. 


“While no claim can be founded 
upon an express contract which has 
not been fully performed, nor will 
the mere fact that part performance 
has been beneficial be considered as 
sufficient to charge the party benefit- 
ed on a quantum meruit, still, if the 
party who has a right to insist on the 
full performance of such a contract 
has voluntarily accepted the benefit 
of partial performance, the modern 
doctrine, based upon principles of 
equity and right, holds him liable to 
pay for the advantage he has thus 
voluntarily accepted. Liability in 
such case is rested, not upon the orig- 
inal contract, but upon an implied 
agreement deducible from the deliv- 
ery and acceptance of a valuable 
service or thing.’ Hartsell y. Turn- 
er, supra. 


[a] Iustration.—Where plaintiff 
contracted to drive a well on defend- 
ant’s premises, and defendant un- 
equivocally rejected it because the 
water then produced was not a per- 
_ formance of the contract, and plain- 

tiff drilled the well deeper, without 
success, and then left it, defendant 
who, after having another well bored 
without success, though his tenants 
used the limited supply of water from 
plaintiff's well for more than four 
years, and aided his tenants in having 
the well cleaned out, in view of the 
fact that the well presented no ob- 
stacle to the use of his premises, was 
liable to plaintiff for the value of the 
Jabor spent in boring the well, in no 
event to exceed what would have been 
the contract price of boring the well 
to that depth driven had it then fur- 
nished the contemplated supply of 
water, less the value of the pipe con- 
tributed by defendant. WHartsell v. 
Turner, 71 So. 658, 196 Ala. 299. 


[b] Rule applied to indivisible 
contract.—Where plaintiff has per- 
formed only part of an indivisible 
contract, and defendant has accept- 
ed such part performance, plaintiff 
can recover on a quantum meruit. 
Dolan v. Lifsey, 91 S.E. 913, 19 Ga. 
App. 518. 


Full performance excused see infra 
§§ 59-64. 


47. Ala.—Hartsell vy. Turner, 71 
So. 658, 196 Ala, 299. 
Fla.—Stephens Lumber Co. y, 


Cates, 56 So. 298, 62 Fla. 382, 385. 


Ky.—Johnson y. Tackitt, 191 S.W. 
117, 173 Ky. 406. 


Mo.—Moore v. Board of Regents for 
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Normal School in Dist. No. 2, 115 S. 
W. 6, 215 Mo. 705; Huggins v. Hill, 
(App.) 245 S.W. 1105 [transf 236 S. 
W. 1056]. : 


Okl.—Davidson y. Gaskill, 121 P. 
649, 32 Okl. 40, 38 L.R.A.N.S. 692. 


Or.—Turner v. Jackson, 11 P.(2d) 
1048, 4 P.(2d) 925, 1389 Or. 539 (recog- 
nizing rule); Feldschau v. Clatsop 
County, 208 P. 764, 105 Or. 237. 


Tex.—Markham Irr. Co. v. Brown, 
(Commn.App.) 292 S.W. 8638 [rev 
(Civ.App.) 286 S.W. 574, and mod in 
other respects (Commn.App.) 296 S. 
W. 865]. 


See Salas v. Powers, 85 S.E. 1039, 
144 Ga. 36 (holding case not within 
principle that, where a builder or 
workman partially completes a job, 
and abandons it, and the owner com- 
pletes it utilizing the work done, re- 
covery may, under some circumstanc- 
es, be had on a quantum meruit or 
quantum valebat); Germain v. Union 
School Dist. of City of Stanton, 122 
N.W. 524, 123 N.W. 798, 158 Mich. 214 
(holding that, where a building con- 
tract is nonapportionable, and the 
contractor does not complete the 
building, his recovery must be upon 
the quantum meruit). 


[a] For example (1) where the 
contract is entire, the general rule is 
that, if plaintiff has failed to per- 
form the whole on his part, he can 
recover nothing; but, if part per- 
formance is beneficial to the promisee, 
and has been accepted by him, al- 
though the other party can maintain 
no action on the contract, he may 
maintain general assumpsit for the 
actual value of his labor and materi- 
als which the promisee has accepted 
and enjoyed. Stephens Lumber Co. 
v. Cates, 56 So. 298, 62 Fla..382, 385. 
(2) Where the contract and the con- 
sideration are both entire, and no 
price is stipulated for anything less 
than complete performance, and 
there has been a part performance by 
one party of benefit to, and accepted 
by, the other party, the first party 
may recover on a quantum meruit for 
the part performed, less such damag- 
es as the other party may have sus- 
tained by reason of its failure to 
complete performance, but, where 
the contract stipulates the rates pay- 
able for the work done, the amount 
recoverable is restricted to such 
rates. Feldschau v. Clatsop County, 
208 P. 764, 105 Or, 237. 


48. U.S.—Poynter v. U. S., 41 Ct. 
Cl. 448; James Stewart & Co. v. Ful- 
ton). LS47RUeTL9, LOT CiCAL S82: 


Ala.—Varner v. Hardy, 96 So. 860, 
209 Ala. 575; Hartsell v. Turner, 71 
So. 658, 196 Ala. 299; Maxwell & Dele- 
homme v. Moore, 50 So, 882, 163 Ala. 
490; Hawkins vy. Gilbert & Maddox, 
19 Ala, 54; Stewart v. Weaver, 12 Ala. 
538; Givhan v. Dailey’s Adm’x, 4 Ala. 
336; Norris y. Moore, 3 Ala. 676; Pet- 
tigrew v. Bishop, 3 Ala. 440; Reeves 
v. Wallace, 1 Port. 116. See Graden 
v. Buford, 56 So. 77, 1 Ala.App. 668 
(recognizing rule, kut where judg- 
ment for defendant was reversed for 
exclusion of evidence tending to show 
that plaintiff did not voluntarily 
abandon contract). 


Ark.—Blackburn vy. Texarkana Gas 


[§ 97 


voluntary acceptance of the work or materials fur- 
nished in part performance, one may not abandon 
an entire contract without legal excuse and then re- 
cover as on a quantum meruit or quantum valebat 
for part performance.*® ( 
performer’s breach or abandonment of the contract 


Thus recovery after the 


& dilectrie Co., 143 S.W. 588, 102 Ark. 
15 


Cal.—Chico Well Drilling Co. v. 
Givens, 274 P. 966, 206 Cal. 468; Lynip 
v. Alturas School Dist. of Modoc 
County, 141 P. 835, 24 Cal.App. 426. 


Colo.—Cochran y. Balfe, 54 P. 399, 
12 Colo.App. 175. 


Conn.—Kelley v~xHance, 142 A. 683, 
108 Conn. 186. 


Tll.—Ptacek v. Pisa, 83 N.B. 221, 231 
Tl. 522, 14-1 ReACN-S: 5373) Phelps ey. 
Hubbard, 59 Ill. 79; Serber v. Mc- 
Laughlin, 97 Ill.App. 104; Walker 
v. Boger, 84 Ill.App. 43; Wilderman 
v. Pitts, 29 Ill.App. 528. 


La.—Callehan vy. Stafford, 18 La. 
Ann. 556. 


Md.—Helmer v. Geis, 131 A. 34, 149 
Md. 86; Oldewuotel y. William F. 
Bevan & Co., 84 A. 66, 117 Md. 645. 


Mass.—Frati v. Jannini, 115 N.E. 
746, 226 Mass. 430; Douglas v. Low- 
ell, 80 N.E. 510, 194 Mass. 268 [dist 
Hedden v. Roberts, 45 Am.R. 276, 134 
Mass. 38]; Moore v. Mansfield, 65 N. 
EX. 398, 182 Mass. 302; 94 Am.S.R. 657; 
Davis v. Maxwell, 12 Metc. 286; Rob- 
inson v. Hall, 3 Metc. 301; Olmstead 
v. Beale, 19 Pick. 528; Faxon y. Mans- 
field, 2 Mass. 147. 


Minn.—Johnson y. Fehsefeldt, 118 
N.W. 797, 106 Minn. 202, 20 L.R.A.N. 


S. 1069. ‘ 
Miss.—Greenwood Lumber Co. v. 
Lanham, 91 So. 708, 129 Miss. 40; 


Robinson vy. De Long, 79 So. 95, 118 
Miss. 280. 


Mo.—Helm v. Wilson, 28 Am.D. 336, 
4 Mo. 41; Stroeh v. McClintock, 107 
S.W. 416, 128 Mo.App. 368; Gruetz- 
ner v. Aude Furniture Co., 28 Mo.App. 
ares O’Brien y. Mayer, 23 Mo.App. 


Mont.—Riddell v. Peck-Williamson 
Bens etc., Co.,.69 P. 241, 27 Mont. 


N.Y.—Flood v. Mitchell, 68 N.Y. 
507 [rev 4 Hun 818]; Fokine v. Shu- 
bert, 206 N.Y.S. 311, 210 App.Div. 468; 
Borkstrom v. Ryan, 122 N.Y.S. 878, 
138 App.Div. 183; Whiting v. Derr, 
105 N.Y.S. 854, 121 App.Div. 239; Boz- 
zone v. Stafford, 146 N.Y.S. 1076, 85 
Mise. 53; Gersmann v. Walpole, 139 
N.Y.S. 1, 79 Misc. 49; Hogg v. Larch- 
mont, Yacht. Club; 134 INsY.S:, 2079; 
Mehrle v. American Bridge Co., 115 
Neoy.S.) 724) [aft 11/95 NUYS. 1135. 234 
App.Div. 970]. 


Or.—In re Murray’s Estate, 107 P. 
HO OO. Oras. 


S.C.—Hardwick v. Page, 117 S.E. 
204, 124 S.C. 111; Daly v. Jefferson 
Hotel Co., 82 S.H, 412, 98 S.C. 222. 


Tex.—Manett-Seastrunk & Buck- 
ner vy. Terminal Bldg. Corporation of 
Dallas, (Civ.App.) 23 S.W.(2d) 786 
[aff 39 S.W.(2d) 1, 120 Tex. 374, 77 
A.L.R, 1122). : 


Wash.—Smart v. 
666, 51 Wash. 274. 


[a] Recovery denied for part per. 
formance after inexcusable abandon- 
ment of contract to or for: (1) 
Building and construction generally 
see Building and Construction Con- 
tracts § 156. (2) Drill well. Black- 


Burquoin, 98 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


s 


§§ 57-59] 


may be denied where part performance was of no 
benefit or value to the recipient,*® or where part per- 
formance was of some benefit, but a defendant en- 
titled to full performance did not voluntarily accept 
the part performance,°° as where from the nature of 
the contract and circumstances defendant had to re- 
ecive the benefits of part performance in advance of 
full performance yet was under no obligation to pay 
until performance had been completed.® 
plaintiff abandons an unapportionable contract for 
work or materials, the special contract continues to 
exist despite plaintiff’s breach, and the existence of 
such contract precludes recovery for part perform- 
ance as on a quantum meruit or quantum valebat.°? 


[§ 58] 5. Contracts Payable in Commodities or in 
Other Medium than Money. The rule permitting re- 


burn v. Texarkana Gas & Electric Co., 
143 S.W. 588, 102 Ark. 152. (3) Paint 
house. Maxwell & Delehomme_  v. 
Moore, 50 So. 882, 163 Ala. 490. (4) 
Plumbing. Greenwood Lumber Co. v. 
Lanham, 91 So. 703, 129 Miss. 40. (5) 
Prepare drawings and plans for re- 
modeling of building and to super- 
intend the same. Stroeh v. McClin- 
tock, 107 S.W. 416, 128 Mo.App. 368. 
(6) Produce ballet for operetta. Fo- 
kine v. Shubert, 206 N.Y.S. 311, 210 
App.Div. 468. (7) Saw logs. Varner 
v. Hardy, 96 So. 860, 209 Ala. 575. 


[b] After completion of contract 
and undoing work.—Where a plumber 
completes a job according to contract 
which has been accepted by the own- 
er of the residence, and, upon the 
latter’s default in payment of the 
price, the plumber, without the own- 
er’s consent, enters the residence, 
tears out and takes away and appro- 
priates to his own use a large part of 
the fixtures, and sues the owner for 
the contract price, the plumber’s at- 
titude is as if he had never completed 
the contract, and he must stand upon 


the contract, and cannot recover even 
on a quantum meruit. Greenwood 
Lumber Co. v. Lanham, 91 So. 703, 


129 Mass. 40. 


What constitutes entire contract 
see Contracts §§ 525-530. 


49. Carpenter v. Josey Oil Co., 26 
F.(2d) 442; 
v. Givens, 274 P. 966, 206 Cal. 468; 
Miller v. Mason City, etc., R. Co., 108 
N.W. 302, 132 Iowa 412 [dist Wolf, 
Carpenter & Angel v. Gerr, 43 Iowa 
339; McClay v. Hedge, 18 Iowa 66; 
Pixler v. Nichols, 74 Am.D. 298, 8 
Iowa 106, on the ground that in these 
cases. some substantial benefit was 
conferred upon the other party to the 
contract]. See Commonwealth Bank 
& Trust Co. v. Altgelt, (Tex.Civ.App.) 
236 S.W. 163 (recognizing rule). 


[a] Oil well driller could not 
abandon his express contract, under 
which no part of contract price was 
to become due or payable until the 
well was drilled to a certain depth, 
and recover on a quantum meruit for 
the reasonable value of his iabor, 
which was valueless to defendant. 
peda esees v. Josey Oil Co., 26 F.(2d) 


[bj Where plaintiff never com- 
pleted drilling of well, but abandoned 
it without adequate perforation of 
casing, and the trial court found that 
the welt Grilled could not be used and 
was of no value, plaintiff was not 
entitled to recover for the reasonable 
value of its services. Chico Well 
Drilling Co. v. Givens, 274 P. 966, 206 
Cal. 468. 


Conferment of’ benefit generally see 


: 


Chico Well Drilling Co. | 
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50. Varner v. Hardy, 96 So. 860, 
862, 209 Ala. 575; Hartsell v. Turner, 
TIA SOU 65S 6u Ala oo %eo melleys Vi. 
Hance, 142 A. 6838, 108 Conn. 186; 
Smith v. Brady, 17 N.Y. 173, 72 Am.D. 
442. 


fa] Illustration.—A sidewalk con- 
tractor abandoning work without jus- 
tification after making the excava- 
tion, but before the construction of 
any portion of the walk and curb, 
cannot recover the reasonable value 
of the work done, in the absence of 
such acceptance thereof as to raise 
an implied promise to pay for it, 
which cannot be implied from the 
mere fact that the owner of the land 
received a benefit, he being powerless 
to return it. Kelley v. Hance, 142 A. 
683, 108 Conn. 186. 


{[b] Use of lumber not acceptance. 
—That, after plaintiff wrongfully 
abandoned his contract to saw defend- 
ant’s logs, defendant used the lumber 
manufactured by plaintiff before the 
breach, by delivering it to a purchas- 
er, was held not an acceptance of 
services rendering him liable in quan- 


tum meruit. Varner v. Hardy, 96 
So. 860, 209 Ala. 575. 
D1 OTL Vem ehadys Loa NuYiay duos 


187, 72 Am.D. 442. 


“The rule, as it is well settled with 
us, allows a party to retain without 
compensation the benefits of a par- 
tial performance, where from the na- 
ture of the contract he must receive 
such benefits in advance of a full per- 
formance, and by its terms or just 
construction he is under no obligation 
to pay until the performance is com- 


plete.” Smith v. Brady, supra. 
52. Helmer v. Geis, 131 A. 34, 149 
Md. 86, 89; Greenwood Lumber Co. 


v. Lanham, 91 So. 703, 129 Miss. 40. 


“The law is well established that 
where . [a special] contract is 
executory, and the plaintiff has per- 
formed part of it, and then without 
legal excuse refuses to perform the 
rest of it, he cannot recover either in 
a suit on the contract or on a quan- 
tum meruit.’”’ Helmer vy. Geis, supra. 


{a] For example, ‘“‘one who con- 
tracts to furnish the materials for 
and perform the labor necessary to 
complete a plumbing job in a resi- 
dence for a fixed sum cannot abandon 
the work and recover on a quantum 
meruit, for such a contract is an en- 
tirety and cannot be apportioned, and 
no recovery can be had thereon by the 
party guilty of its breach; he cannot 
recover on the contract because he 
has failed to perform it, nor can he 
recover upon a quantum meruit be- 
cause of the existence of the con- 


[71 C.J.] 101. 


covery under an implied contract for the value of 
benefits received and retained by defendant despite 
plaintiff’s breach of contract®* has been held inappli- 
cable where plaintiff abandons, after part perform- 
ance, a contract providing for compensation in some- 
thing other than money,*# as one who by his contract 
is to receive in payment something else than money 
cannot, when he has broken his contract sue upon a 
quantum meruit and recover the value of the labor 
performed under the contract.®® 


[§ 59] 6. Full Performance Excused—a. In Gen- 
One furnishing beneficial services, work, or in- 
cidental materials in part performance of an express 
contract may recover therefor on the basis of an im- 
plied contract where he had a legally sufficient ex- 
cuse for failure to render full performance,’® al- 


tract.” Greenwood Lumber Co. v. 
Lanham, 91 So. 703, 129 Miss. 40. 


Existence of executery express con- 
tract as precluding implication of con- 
tract see supra § 42! 


53. See supra § 56. 


54. Fritts v. Quinton, 233 P. 1036, 
118 Kans 1115 40'VAl Tass. 


fa] Share of hogs.—Where plain- 
tiff agreed to operate farm and raise 
hogs for share of proceeds and con- 
tract, provided that it could be ter- 
minated on six months’ notice by ei- 
ther party, and provided as to what 
plaintiff’s interest should be on such 
termination, on quitting after four 
months’ service on two weeks’ notice, 
and suing for reasonable value of 
services without regard to compensa- 
tion stipulated in the contract, he was 
not entitled to recover; and any com- 
pensation upon a quantum meruit due 
one who breaks a contract to accept 
as compensation for services a share 
of proceeds of business venture must 
take into account the terms of the 
contract, and must be based on ben- 
efits conferred on the other party, 
less damages sustained by such par- 
ty through breach of contract. Tritts 
v. Quinton, 233 P. 1036, 118 Kan, 111, 
40 A.L.R. 31. 


55. 
129. 


56. U.S.—Batchelor y. Kirkbride, 
26 Fed. 899. 


Ala.—-Varner v. Hardy, 96 So. 860, 
209 Ala. 575. 


Ariz.—Pleasant v. Arizona Storage 
& Distributing Co., 267 P. 794, 34 
Ariz. 68. 


Cal.-—McIntosh vy. Funge, 292 P. 
960, 210 Cal. 592, 74 A.L.R. 420. 


Colo.—Hlliott v. Wolfer, 240 P. 4 
78 Colo. 213. se 


Conn.-—Ryan v. Dayton, 2 5 
188, 65 Am.D. 560. x OSCE 


Del.—-Elliott v. Wilson, 80 A. 
Del. 445. tae as 


Ga.—Flake v. Bowman, 111 S.B. 747, 
28 Ga.App. 448; Continental Aid Ass’n 
v. Lee, 85 S.E. 790, 16 Ga.App. 567. 


Hawaii.—Hanuu v. Williams, 2 Ha- 
wali 233. 

Idaho.—Spaulding v. Cour D’Alene 
R. Co., 51 P. 408, 5 Idaho 528. 


Ill.—Chicago Catholic Bisho Vv. 
Bauer, 62 Ill. 188. See Rhinevault 3 
Barrett, 185 Ill.App. 423. 


Ind.—Krause v. Crothersvill 
School Town, (App.) 66 N.B. 1010. ‘ 


Ind.T.—Degnan v. Nowli 
758, 5 Ind.T. 312. ere Se 


Roberts v. Wilkinson, 34 Mich. 
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though recovery may be denied where the partial per- 
formance was of no, benefit to the recipient.®* 

[§ 60] b. Act of God and Catastrophe.°® 
ty may recover as on a quantum meruit or quantum 
valebat for the reasonable value of work or ma- 


Iowa.—Dibol v. Minott, 9 Iowa 403. 


Kan.—Underwood vy. Viles, 187 P. 
881, 106 Kan. 287. 

Ky.—Madison-Jackson-Estill Lum- 
ber & Development Co. v. Coyle, 178 
S.W..1170, 166 Ky. 108. 

La.—Wickliffe vy. Cooper & Sperier, 
120 So. 52, 167 La. 689. 


Me.—Lakeman y. Pollard, 43 Me. 


463, 69 Am.D. 77. ; 
Md.—wWeiss v. Northern Dredge & 
Dock Co., 142 A. 253, 155 Md. 351; 


Meyer v. Frenkil, 82 A. 208, 116 Md. 
411, Ann.Cas.1913C 875. 


Mass.——Butterfield v. Byron, 27 N. 
EB. 667, 153 Mass. 517, 25 Am.S.R. 654, 
TORE RAGS Ts 


Mich.—Crotser Lumber & Fuel Co. 
Re ecanoney: 233 N.W. 399, 252 Mich. 


Bee ee ae v. Leonard, 17 Minn. 
433. 


Miss.—Jenks y. Terry, 40 So. 641, 
88 Miss. 364. 


Mo.—Lemp v. Streiblein, 12 Mo. 456. 


Mont.—Keyser y. Rehberg, 41 P. 
74, 16 Mont. 331. 


N.H.—S. Anderson & Son v. Shat- 
tuck, 81 A. 781, 76 N. H. 240. 


N.J.—Klemmt v. Yeskel, 131 A. 
871, 102 N.J.Law 418. 
N.Y.—Hayes v. Gross, 40 N.Y.S. 


1098, 9 App.Div. 12 [aff 57 N.E. 1112, 
162 N.Y. 610]; Weiser v. Stadium of 
Carnarsie, 244 N.Y.S. 61, 137 Misc. 
88i. See In re Water Supply of City 
of New York, 124 N.Y.S. 1053, 140 
App.Div. 203 [reh den 126 N.Y.S. 1124, 
140 App.Div. 936] (recognizing rule, 
but holding it inapplicable under 
facts to compensation of commission- 
ers of appraisal). 


N.C.—Hayman y. Davis, 
554, 182 N.C. 568. 


Ohio.—Cleveland Co. v. Standard 
Amusement Co., 133 N.E. 615, 103 
Ohio St. 382. 


Okl.—Holiday Oil Co. v. Smith, 228 
Pos LOOLOK TZ. 


Or.—Easton y. Quackenbush, 168 P. 
631, 86 Or. 374; Wuchter v. Fitzger- 
ald, 163 P. 819, 83 Or. 672; West v. 
MeDonald, 127 P. 784, 64 Or. 203; 
See h te v. Newton, 7 Or. 110, 33 Am. 


109 S.E. 


Pa.—City of Philadelphia v. Trip- 
ple, 79 A. 7038, 280 Pa. 480. 


R.I.—Parker v. Macomber, 24 A. 
464, 17 R.I. 674, 16 L.R.A. 858. 


S.D.—Davis v. Brown County Coal 
ConelOnNaWerdioy clas, Didi og 


Tenn.—Brady v. Oliver, 147 S.W. 
1135, 125 Tenn. 595, 41 L.R.A.N.S. 60, 
Ann.Cas.1913C 376. 


Tex.—Floyd Willis & Co. v. Rorri- 
son, (Civ.App.) 11 S.W.(2d) 354; Bur- 
ton v. Ross, (Civ.App.) 251 S.W. 526. 


Vt.—Boville v. Dalton Paper Mills, 
85 A. 623, 86 Vt. 305; Hubbard v. Bel- 
den, 27 Vt. 645. 


Va.—Atlantic, ete, R. Co. v. Del- 
aware Constr. Co., 37 S.E. 138, 98 Va. 
503; Bream vy. Marsh, 4 Leigh (31 
Va.) 21. 


— 
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Wash.—Huetter v. Warehouse & 
Realty Co., 142 P. 675, 81 Wash. 331, 
L.R.A.1915C 671; Peterson v. St. 
Francis’ Hotel Co., 112 P. 347, 61 
Wash. 378. 


W.Va.—Barrett v. Raleigh Coal, 
ete., Co., 41 S.E. 220, 51 W.Va. 416, 90 
Am.S8.R. 802; Hysell v. Sterling Coal, 
ete, Co., 33 S.E. 95, 46 W.Va. 158. 


Wis.—Rustles v. Christensen, ~241 
N.W. 635, 207 Wis. 326. 


‘Where one performs services for 
another on special contract, and for 
any reason except a voluntary aban- 
donment fails to comply with his 
contract, and such compliance be- 
comes impracticable and the service 
has been of value to him for whom 
it was rendered, he may recover for 
such service its reasonable value.” 
Wuchter vy. Fitzgerald, 163 P. 819, 83 
Or. 672, 676. To same effect Easton 
v. Quackenbush, 168 P. 631, 86 Or. 
374; In re Murray’s Estate, 107 P. 19, 
56 Or. 132. 


57. West v. McDonald, 127 P. 784, 
785, 64 Or. 203; Binz v. National Sup- 
ply Co., (Tex.Civ.App.) 105 S.W. 543, 


“The contractor for the accomplish- 
ment of an entire and indivisible un- 
dertaking impliedly agrees to stand 
the loss if his task is not accomplish- 
ed and his part performance is use- 
less to the other party. The only 
reason why the contractor is allowed 
to recover for any partial performance 
is that the work is of some material 
advantage to the one with whom he 
contracts and whom the law will not 
allow to retain the benefits of an- 
other’s labor without paying for it.” 
West v. McDonald, supra. 


“The correct rule is that when the 
contract is entire, and materials which 
have been prepared by the contractor 
to use in the work to be performed, 
and further performance of the con- 
tract becomes impossible by a cause 
for which neither party is responsi- 
ble, the loss must fall on the contrac- 
tor if the materials are not in some 
sense delivered to the owner at that 
time, and unless they have been re- 
ceived or accepted by the owner, or 
in some way have become beneficial 
to him, the latter is not liable.’”’ Binz 
v. National Supply Co., supra. 


Complement of benefit generally 
see supra §§ 3, 4. 


58. Destruction of work or struc- 
ture before full performance by 
building contractor see Building and 
Construction Contracts §§ 144-146. 


59. Fla.—Hazen vy. Cobb, 117 So. 
8538, 96 Fla. 151. 


Ind.—Krause v. Crothersville 
School Town, (App.) 66 N.E. 1010. 


Me.—Lakeman vy. Pollard, 43 Me. 
463, 69 Am.D. 77. 


N.Y.—Matter of Water Supply in 
New York, 124 N.Y.S. 10538, 140 App. 
Div. 203 [rearg den 126 N.Y.S. 1124, 
140 App.Div. 9386 (aff 94 N.B. 1092, 
201 N:Y. 537))]. 


R.I.—Parker v. Macomber, 
464, 17 RI. 674, 16 L.R.A. 858 


Contra Shallow v. Lessard, 14 Que. 
K.B. 292. : 


24 A. 


[§§ 59-60 


terials furnished in part performance of his contract 
where, without fault or responsibility attributable to 
him, full performance was prevented by act of God 
or inevitable casualty,°® or by fire,®° although, where 
the facts and contract provisions place the risk of 


Act of God 1 C.J. pp 1172-1180. 


60. Mass.—Butterfield v. Byron, 27 
N.E. 667, 153 Mass. 517, 25 Am.S.R. 
654, 12 L.R.A. 571; Cleary v. Sohier, 
120 Mass. 210; Lord v. Wheeler, 1 
Gray 282. Compare Adams vy. Nich- 
ols, 19 Pick. 279 (holding that, if a 
person contract to build a house for 
another, and on his land, and the 
house, before its completion, he de- 
stroyed by fire, he is not entitled to 
any compensation for the labor and 
materials bestowed and furnished in 
pursuance of the*contract). 


Mo.—Haynes, Spencer & Co. v. St. 
Louis Second Baptist Church, 12 Mo. 
App. 536. 


N.H.—S. Anderson & Son vy. Shat- 
tuck, 81 A. 781, 76.N.H. 240. 


N.Y.—Hayes v. Gross, 40 N.Y.S. 
1098, 9 App.Div. 12 [aff 57 N.E. 1112, 
162 N.Y. 610]; F. M. Gabler, Ine., v. 
Evans Laboratories, 223 N.Y.S. 408, 
129 Mise. 911; Whelan y. Ansonia 
ie Co., 97 N.Y.S. 293 [aff 27 Hun 


Va.—Atlantic, etc., R. Co. v. Dela- 
ware Const. Co., 37 S.E. 13, 98 Va. 503. 


W.Va.—Hysell v. Sterling Coal, 
etc., Co., 33 S.E. 95, 46 W.Va. 158. 


“Where one is to make repairs on 
a house of another under a special 
contract, or is to furnish a part of 
the work and materials used in the 
erection of a house,.and his contract 
becomes impossible of performance 
on account of the destruction of the 
house, the rule is uniform ... 
that he may recover for what he has 
done or furnished.” Butterfield v. 
Byron, 27 N.B. 667, 669, 153 Mass. 517, 
25 Am.S.R. 654, 12 L.R.A. 571. 


[a] Although accidental fire caus- 
ed by human agency is not act of God, 
a contractor doing work on a build- 
ing under the control of defendant, 
which is accidentally destroyed by ° 
fire before completion of plaintiff’s 
work, may recover for labor and ma- 
terials furnished in part perform- 
ance. Haynes, Spencer & Co. v. St. 
Louis Second Baptist Church, 12 Mo. 
App. 536. 


[b] Illustrations.—(1) “A mechan- 
ic who contracts to put a tin roof on 
a dwelling house at so much per 
square, if such house is consumed by 
fire before such roof is completed, 
without his fault, is entitled to re- 
cover on a quantum meruit for the 
work done under the contract. Such 
a contract is not one of risk or haz- 
ard, and the contractor is not an in- 
surer of the property against destruc- 
tion from fire, storms, or other caus- 
es.” Hysell v. Sterling Coal & Mfg. 
Co., 33° S.B. 95,--46 > W.Va. 158) (2) 
Where plaintiff contracted to install 
fire safety devices in defendant’s 
laboratories under a written contract 
for a total specified price, to be paid 
on completion of the job, and before 
work was finished fire destroyed de- 
fendant’s plant, sit was held that 
plaintiff was entitled to recover for 
equipment installed, and for equip- 
ment delivered on the premises and 
not yet installed, but not for equip- 
ment prepared, but not delivered to 
defendant’s plant. FEF. M. Gabler, Inc. 
v. Evans Laboratories, Inc., 223 N.Y. 
S. 408, 129 Mise. 911. 


[ec] In Louisiana a statute (Rev. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


™ 


§§ 60-62] 


loss on plaintiff, recovery in quantum meruit will be 
denied for part performance where full performance 
was prevented by a ecatastrophe,*! and it has been 
held that in the ease of employment for an indefinite 
term there can be no quantum meruit recovery for 
services rendered where full performance was pre- 


vented by act of God.*? 


[§ 61] ce. Illness or Death of Performer or Recipi- 
The right of recovery as on a quan- 
tum meruit for part performance of a contract for 
work and labor has been recognized where full per- 
formance was prevented by the illness,*? injury,** 
or death®® of the performer, or by an epidemic ren- 
dering it unsafe to remain at the place of work,°® al- 


ent; Epidemic. 


Civ. Code § 2758), providing that 
when the undertaker furnishes the 
material for the work, if the work 
be destroyed, in whatever manner it 
may happen, previous to its delivery, 
the loss shall be sustained by the un- 
dertaker, unless the proprietor be in 
default for not receiving it, has been 
held not to apply where the owner 
consented to pay for the work done 
by the workman, after the loss of 
his house by fire, which rendered use- 
less the completion of the work. 
Hinnricks v. Monteleone, 25 So. 546, 
51 La.Ann. 896. 


61. Doll v. Young, 149 S.W. 854, 
149 Ky. 3847; Louisville Foundry, 
etc., Co. v. Patterson, 93 S.W. 22, 29 
Ky.L. 349. 


{a] Building blown down.—A con- 
tractor to erect a building, which, 
when nearly completed, was blown 
down and wrecked, leaving only the 
foundation; could not recover on a 
quantum meruit for the foundation, 
the court saying: ‘‘Lutz’s opportunity 
was first to build the building as it 
should have been built; and then, 
failing this, when the building blew 
down, to begin again and use this 
foundation, and, using this founda- 
tion, to carry out his contract. There- 
by he would have obtained the benefit 
of the foundation. Having undertak- 
en to put up a completed building, 
and having so performed that only 
the foundation is there, he cannot 
recover upon a quantum meruit; and 
to allow him credit for the foundation 
would in substance be an allowance 
of this nature.” Doll v. Young, 149 
S.W. 854, 857, 149 Ky. 347. 


[b] Where elevator remained 
property of plaintiff until completed 
and accepted by inspectors and, after 
part performance of plaintiff's con- 
tract to build the elevator but prior 
to acceptance by the inspectors, the 
building and the elevator were de- 
stroyed by fire, plaintiff could not re- 
cover even in quantum meruit for 
labor and materials. Louisville Foun- 
dry, etc., Co. v. Patterson, 93 S.W. 22, 
29 Ky.L. 349. 


62. Williams v. Butler, 105 N.E. 
387, 107 N.E. 300, 58 Ind.App. 47. 


[a] For example, where full per- 
formance of an entire special contract 
for personal services is rendered im- 
possible by the act of God, to raise an 
implied obligation for the apportion- 
ment of the benefits already received, 
the employment must have been for a 
definite term or service, and such ob- 
ligation did not arise where the term 
of service was indefinite. Williams v. 
Butler, 105 N.E. 387, 392, 107 N.E. 
300, 58 Ind.App. 47 (where the court 
also said: “If the contract between 
appellant and Butler had fixed a defi- 
nite term during which the services 
stipulated in the contract were to 
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though recovery will be denied where it appears that 
the performer has already received all compensation 
to which he was entitled,*? or where, it has been held, 
service was for an indefinite term,** and, where plain- 
tiff works under a contract requiring stipulated no- 
tice to terminate, and the recipient of the services 


dies without the giving of such notice, plaintiff has 


[§ 62] d. Act 
tion. 


continue, the case might be brought 
within the quantum meruit rule, on 
the theory of those cases in which 
the rule has been applied to give re- 
lief where one of the parties to an 
entire contract, for a definite period 
of service, or for some specific under- 
taking, became incapable of fully per- 
forming it on account of serious sick- 
ness or other causes beyond his con- 
TNO] ec auty a ROLL where mein, a) such 
contract, the time is indefinite, there 
is no basis for an implied obligation 
and an apportionment of benefits on 
an equitable basis, and it will be pre- 
sumed that each party to such con- 
tract, when entering into it, took the 
chances incident to those unforeseen 
happenings which, in technical phrase 
are said to be due to ‘the act of God.’ ” 


Recovery at stipulated rate on dis- 
charge or resignation of employee 
after rendition of services under con- 
tract for indefinite term see Master 
and Servant § 201. 


63. Conn.—Ryan v. 
Conn. 188, 65 Am.D. 560. 


Me.—Preble v. Preble, 97 A. 9, 115 
Me. 26. 


Mass.—Fuller v. Brown, 11 Mete. 
440; White v. Currier, 5 Dane Abr. 
110. 


S.D.—Stolle v. Stuart, 114 N.w. 
1007, 21 S.D. 648. ; 


Vt.—Seaver v. Morse, 20 Vt. 620. 
Wis.—Green vy. Gilbert, 21 Wis. 395. 
64. Hubbard vy. Belden, 27 Vt. 645. 


65. Coe v. Smith, 4 Ind. 79, 58 Am. 
D. 618; Stanley v. Kimball, 118 A. 636, 
80 N.H. 431; Parker v. Macomber, 24 
A. 464, 17 R.I. 674, 16 L.R.A. 858. But 
see Cutter v. Powell, 6 T.R. 320, 2 
Smith Lead.Cas. 1212 (denying right 
of recovery to administrator of sail- 
or Sia before completion of voy- 
age). 


[a] Ilustration.—Where a _ niece 
rendering services to her aunt in con- 
sideration of the transfer of property 
to her on the death of the aunt dies 
first, her estate, in the absence of any 
agreement that there must be a full 
performance, is entitled to recover 
such part of the full compensation 
contemplated as the services perform- 
ed was of the services necessary to 
full performance, and this proportion 
is definitely settled by the subsequent 
death of the aunt. Stanley v. Kim- 
ball, 118 A. 636, 80 N.H. 481. 


{b] Legal basis of right immate- 
rial.— There is a recognized right to 
compensation and an obligation to 
pay for services rendered in part per- 
formance of a contract, which rights 
are based upon a certain contract re- 
lation as a matter of law, and it is 
immaterial whether it is called a 
quasi contract or whether it is found- 


Dayton, 25 


been denied recovery from the recipient’s estate for 
work performed after the latter’s death.®® 


of Third Party or Public Regula- 


Generally speaking, one may recover as on a 
quantum meruit or quantum valebat for the reason- 
able value of part performance of services, work, or 
materials where full performance was prevented by 


ed on a more or less fanciful under- 
standing of the party or on an obliga- 
tion imposed in the absence of intent. 
Stanley v. Kimball, 118 A. 636, 80 N. 
H. 431. 


[ec] Death of one of two perform- 
ers contracting to board and care for 
defendant in return for lodging in 
the latter’s house, cash and legacy 
at defendant’s death, excused the sur- 
viving performer from full perform- 
ance and warranted recovery of rea- 
sonable compensation under the com- 
mon counts. Parker vy. Macomber, 24 
A. 464, 17 R.I. 674,16 L.R.A. 858. 


66. Lakeman y. Pollard, 43 Me. 
463, 69 Am.D. 77. 


[a] Prevalence of cholera in vi- 
cinity of mills where plaintiff had 
contracted to work throughout the 
sawing season justified him in leaving 
his work before completion, and war- 
ranted a recovery in assumpsit for 
part performance. Lakeman y. Pol- 
lard, 43. Me. 4638, 69 Am.D. 77. 


67. Leahy v. Cheney, 98 A. 132, 90 
Conn. 611, L.R.A.1917D 809; Preble 
v. Preble, 97 A. 9, 115 Me. 26. 


[a] For example, while it is true 
that, if a servant has a contract for 
employment at a monthly wage and 
additional compensation to be provid- 
ed by will of the master, and the 
servant predeceases the master, her 
executor, on proving the contract, 
may recover the value of the services 
in quantum meruit, recovery will be 
denied where the servant received the 
agreed monthly wages, and there is 
not sufficient proof of a contract to 
pay more than the monthly wages re- 
ceived before death. Leahy v. Chen- 
ey, 98 A. 132, 90 Conn. 611, TRAY 
1917D 809. 


Payment as defense generally see 
infra § 76. 


68. Williams v. Butler, 105 N.E 
387, 107 N.E. 300, 58 Ind.App. 47. 


_ [a] For example, where sickness 
incapacitates an employee from com- 
pleting a special contract for a par- 
ticular service or definite term, the 
employee may recover on the quan- 
tum meruit for the value of the sery- 
ices rendered, but where, as in the 
case at bar, the contract calls for 
service for an indefinite period, re- 
covery on a quantum meruit will be 
denied, although full performance 
was prevented by the illness and in- 
sanity of the performer. Williams 
v. Butler, 105 N.E. 387, 107 N.B. 300, 
58 Ind.App. 47. 


mss Farrow v. Wilson, L.R. 4 C.P. 


Recovery of employee generally 
where death or disability interrupts 
FEL aera see Master and Servant 


104 [71 C.J.] 


the act of a third party”° or by public regulations,** 
although recovery will be denied where part perform-, 
ance was of no benefit to defendant,’? or where the 
consent of a third party was made a condition pre- 
cedent to compensation and was not secured,’* and 
it has been held that,.in the absence of contrary pro- 
vision, a strike of his own workmen will not excuse 
nonperformance by plaintiff so as to permit recovery 
ona quantum meruit for the portion of the work done 


before the strike.7* 
[§ 63] e. Act of Defendant.”® 


70. Batchelor v. Kirkbride, 26 F. 
899; Floyd Willis & Co. v. Rorrison, 
(Tex.Civ.App.) 11 S.W.(2d) 354; Huet- 
ter v. Warehouse & Realty Co., 142 P. 
675, 81 Wash. 331, L.R.A.1915C 671. 


[a] Accountants denied access to 
books.—Accountants, employed under 
a contract to make detailed examina- 
tion of a particular account, who were 
unable to complete the accounting as 
expected, on account of the refusal 
of a third party to permit access to 
his books, and whose report was not 
verified for that reason, were never- 
theless entitled to recover on a quan- 
tum meruit for the reasonable value 
of the services rendered, where no 
more complete accounting was called 
for, the services being apportionable. 
Floyd Willis & Co. v. Rorrison, (Tex. 
Civ.App.) 11 S.W.(2d) 354. 


[b] Defective plans furnished by 
city.—As a contractor may recover 
of the one for whom the work is to 
be done, so the subcontractors may 
recover of the contractor the full 
value of work done by them in their 
attempt to fulfill a contract impossi- 
ble of complete performance, because 
of defective plans and specifications, 
although such defective plans were 
furnished by the city for whom the 
work was to be done, and not by the 
contractor. Huetter v. Warehouse & 
Realty. Co., 142 P. 675, 81 Wash. 331, 
L.R.A.1915C 671. 


[ec] Fraud of architect.—Where 
completion of a building was prevent- 
ed by architect fraudulently refusing 
to sign certificate provided for by the 
contract, recovery could be allowed. 
Batchelor vy. Kirkbride, 26 F. 899. 


71. Weiser v. Stadium of Carnar- 
sie, 244 N.Y.S. 61, 187 Misc. 881; Binz 
v. National Supply’  Co., (Tex.Civ. 
App.) 105 S.W. 543 (recognizing rule). 


[a] Zoning regulations.—An archi- 
tect preparing plans for a theater, ap- 
proved by building department, was 
entitled to sum payable after ap- 
proval, as constituting the reason- 
able value of his services, where the 
theater was abandoned because of 
zoning regulations, although he was 
not entitled to recover under the con- 
tract. Weiser v. Stadium of Carnar- 
sie, 244 N.Y.S. 61, 187 Misc. 881. 


72. Binz v. National Supply Co., 
(Tex.Civ.App.) 105 S.W. 543. 


Complement of benefit generally 
see supra §§ 8, 4. 


73. Townes y. Cheney, 79 A. 590, 
114 Md. 362. 


{a] Tilustration—Where a _ con- 
tract for the sale of the services of a 
jockey apprenticed to plaintiff for a 
specified term was not performed be- 
cause of the refusal of the jockey’s 
father to consent to the transfer, 
which was a condition precedent to 
the transfer, plaintiff in an action on 
the contract could not recover on a 
quantum meruit for the jockey’s 
services during the time he served 


One cannot recov- 
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er on a quantum meruit or quantum valebat for the 
value of services or incidental materials which he 
has been prevented from furnishing by the other 
party, but must recover, if at all, for a breach of 
the contract,’® as in a case where the work and mate- 
rials were never accepted by defendant and were 
expended on an object that remained the property 
But one prevented from completing 
work under an express contract by default of the oth- 


er party may waive the contract and sue upon a 
quantum meruit or quantum valebat for what he has 


already done.*® 


defendant under the transfer while 
awaiting the consent of his father 
thereto. Townes vy. Cheney, 79 A. 
590, 114 Md. 362. 


74 Levins vy. Phillips, 152 N.Y.S. 
1025, 90 Misc. 393. 


75, Prevention of full perform- 
ance by defendant in case of: 


a generally see Contracts § 
(. 


Building and Construction Contracts 
§§ 158, 159. 


76. Anderson Forge & Machine Co. 
v. Sterling Métor’Co., 167 N.W. 988, 
201 Mich. 429; Wheeler vy. Woods, 120 
N.Y.S._ 80; Wiseman v. Panama R. 
Co., 1 Hilt. (N.Y.) 300; McGuicken v. 
Timony, 2 Chest.Co. (Pa.) 249. 


[a] Fer example, where a person 
bound himself to pay a specific sum 
for a week’s work, and prevented the 
performance of the contract by the 
other party, the question of quantum 
meruit did not arise, although plain- 
tiff could recover full compensation 
for the week’s work under the con- 
ves Wheeler v. Woods, 120 N.Y.S. 


[b] Countermanded order.—Where 
an order for an article to be manu- 
factured is countermanded, the manu- 
facturer cannot recover on common 
counts for the value of labor and ma- 
terial used in filling the contract, but 
should declare specially on the con- 
tract, claiming damages for its breach 
or wrongful prevention of its per- 
formance. Anderson Forge & Machine 
Co. v. Sterling Motor Co., 167 N.W. 
988, 201 Mich. 429. 


77. Hosmer v. Wilson, 7 Mich. 294, 
74 Am.D. 716; Manning Mfg. Co. v. 
Miller Bros: 89 Al 4795 187% Vt. 455: 


[a] Inappropriate form of action. 
—Plaintiffs cannot recover under the 
common counts for work and labor 
and materials furnished, where de- 
fendants refused to accept machinery 
which they had contracted to pur- 
chase but which they refused to allow 
plaintiffs to install and the materials 
remained the property of plaintiff, al- 
though plaintiff might have recovered 
in an appropriate form of action. 
Manning Mfg. Co. y. Miller Bros., 89 
A. 479, 87 Vt. 455. 


[b] Where contract was in no just 
sense one for work and labor, as in 
the case of a contract for the build- 
ing and delivery by plaintiff for de- 
fendant of an engine, which was sub- 
stantially a contract for the sale of 
the engine, plaintiff could not recover 
on a quantum meruit for part per- 
formance where full performance was 
prevented by defendant’s counter- 
manding of the order, but should 
have sued for damages for breach of 
the special contract, and the common 
counts would not lie because defend- 
ant never received the engine nor ap- 
propriated the work of plaintiff, the 
labor and materials having been ex- 


Thus recovery for part perform- 


pended upon an engine which still re- 
mained plaintiff's property. Hosmer 
v. Wilson, 7 Mich. 294, 74 Am.D. 716. 


738. Cal.—McIntosh v. Funge, 292 
P. 960, 210 Cal. 592; Connell y. Hig- 
gins, 150 P. 769, 170 Cal. 541; Hart v. 
Buckley, 123 ~Pr\29;)) 164. *Cak 160 
Brown v. Crown G. M. Co., 89 P. 86, 
150 Cal. 384; Murray v. California 
comeer VANS Co., 193 P. 959, 49 Cal.App. 


Conn.—Hoyt v. Pomeroy, 86 A. 755, 
87 Conn. 41. 


Ga.—Weathercraft Co. y. Byrd, 123 
S.E. 180, 32 Ga.App. 369; Continental 
Aid Ass’n v. Lee, 85 S.E. 790, 16 Ga. 
App. 567. 


Md.—Hipple y. Mason, 127 A. 383, 
147 Md. 94. 
Mass.—Holman v. Updike, 94 N.E. 
689, 208 Mass. 466 (recognizing rule). 
Mo.—Hugegins v. Hill, (App.) 245 
S.W. 1105 [transf 236 S.W. 1056] 


(recognizing rule); Dempsey v. Law- 
son, 76 Mo.App. 522. 


Mont.—McFarland.v. Welch, 136 P. 
394, 48 Mont. 196 (recognizing rule). 


N.Y.—Hunter v. Vicario, 130 N.Y.” 
S. 625, 146 App.Div. 93; O’Dwyer v. 
Smith, 77 N.Y.S. 88,-88 Mise. 136. 


See Borup v. Von Kokeritz, 147 N.Y. 
Ss. hey 162 App.Div. 394 (recognizing 
rule). 


Ohio.—Cleveland Co. v. Standard 
eta eee Co., 133 N.E. 615, 103 Ohio 
St. 382. 


Tenn.—Brady v. Oliver, 147 S.W. 
1135, 125 Tenn. 595,. 4L L.R.A.N.S. 
60, Ann.Cas.1913€ 3876. 


Wash.—Peterson y.: St. Francis 
Hotel Co.; 112 P. 347, 61 Wash. 378. 


Wis.—Rustles v. Christensen, 241 
N.W-s 635, 207 Wis. 326. 


See Gottschalk Const. Co. v. Carl- 
son, 253 Ill.App. 520, 529 (holding that 
a decree denying. a mechanie’s lien 
“does not preclude an action at law 
on a quantum meruit, but such an ac- 
tion would not lie on the theory of 
substantial compliance with the con- 
tract’). 


“Where full performance on the 
part of the plaintiff has been pre- 
vented by acts of the defendant, 
the plaintiff may treat the contract 
as abandoned, and bring a suit under 
the common counts for the reason- 
able value of the materials furnished 
and services performed.’ Murray v. 
California Conserving Co., 193 P. 959, 
961, 49 Cal.App. 625. 


[a] “Plaintiff thay at his option 
either sue for the breach and recover 
damages, or abandon the contract al- 
together. - and recover under 
quantum meruit where défendant, 
after part performance by plaintiff, 
prevents plaintiff from further per- 
forming.” Hunter vy. Vicario, 130 N. 
Y.S. 625, 628, 146 App.Div. 93. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ance of a contract for services, work, and labor or in- | 
cidental materials may be had on the basis of an im- 


Breach authorizing rescission gen- 
erally see supra § 49. 


79. U.S—New Jersey Shipbuild- 
ing & Dredging Co. v. Long Beach on 
the Ocean, 12 F.(2d) 111; The Aveng- 
em 25 R91 632CC. A. 269s Kernald 
Woodward Co. v. Conway Co., 229 F. 
$19. 


Ala.—Varner v. Hardy, 96 So. 860, 
209 Ala. 575; Hall v. Gunter & Gunter, 
475So: 155, 157 Ala. 375° Karrow.v. 
Burns, 92 So. 236, 18 Ala.App. 350 
[cert den 92 So. 426, 207 Ala. 197]. 


Ariz.—Pleasant v. Arizona Storage 


& Distributing Co., 267 P. 794, 34 
Ariz. 68. ¢ 
Cal.—MecIntosh v. Funge, 292 P. 


960, 210 Cal. 592, 74 A.L.R. 420; Carl- 
son yv. Sheehan, 109 P. 29, 157 Cal. 
692; Welch y. Gunn, 281 P. 704, 101 
Cal.App. 859; Murray v. California 
Conserving Co., 193 P. 959, 49 Cal.App. 
625, Beck v. Schmidt, 110 P. 455, 13 
Cal.App. 448; Boyd v. Bargagliotti, 
107 P. 150, 12 Cal.App. 228. 


Colo.—Elliott v. Wolfer, 240 P. 694, 
78 Colo. 213. 


Conn.—Persky v. Puglisi, 
351, 101 Conn. 658. 


Del.— Elliott v. Wilson, 80 A. 35, 25 
Del. 445. And see Heitz v. Sayers, 
121 A. 225, 32 Del. 207 (where it was 
also held that, in order for employee 
to recover on the common counts 
where partly performed special con- 
tract has been abandoned by mutual 
consent or has been rescinded or de- 
feated by some act on the part of de- 
fendant, it is not enough to show that 
the employee has been hindered or 
prevented by defendant from per- 
forming the contract on his part, but 
it must also appear that plaintiff was 
at liberty to and did treat such con- 
tract as at an end). 


Fla.—Hazen v. Cobb, 117 So. 853, 96 
Fla. 151. 


Ga.—Beck v. Thompson, etc., Spice 
Co., 33 S.E. 894, 108 Ga. 242; Myers 
v. Aarons, 119 S.E. 223, 30 Ga.App. 
750; Flake v. Bowman, 111 S.l. 747, 
28 Ga.App. 443. 


Hawaii.—Hanuu vy. Williams, 2 Ha- 
waii 233. 

Idaho.—Spaulding vy. Cour D’ Alene 
R., ete., Co., 51 P. 408, 5 Idaho, 528. 


Ill.—Frazer v. Howe, 106 Ill. 563; 
- William Butcher Steel Works v. At- 
kinson, 68 Ill. 421, 18 Am.R. 560: Chi- 
cago Catholic Bishop v. Bauer, 62 Ill. 
188; Anglo-Wyoming Oil Fields v. 
Miller, 117 Ill.App. 552 [aff 74 N.E. 
821, 216 Ill. 272]; Rice v. Partello, 88 
Ill.App. 52; Waggemon v. Jansen, 74 
Ill.App. 38; Southern Pac. Co. v. 
American Well Works, 67 Ill.App. 512 
[aff 49 N.E. 575, 172 Tl. 9]; Wolf v. 
Schlocks, 67 Iil.App. 117. See Wait- 
kus vy. Olszewski, 189 I1]l.App. 322. 


Ind.—French v. Cunningham, 49 N. 
E. 797, 149 Ind. 632; Louisville & N 


127 A. 


R. Co. v. Hollerbach, 5 N.E. 28, 105 
Ind. 137; Alcorn v. Harmonson, 2 
Blackf. 235; Kearns v. Burling, 42 


N.E. 646, 14 Ind.App. 143. 


Ind.T.—Degnan v. Nowlin, 82 S.W. 
758, 5 Ind.T. 312. 


Iowa.—Thompson vy. Brown, 76 N. 
W. 819, 106 lowa 367; Dibol v. Minott, 
9 Iowa 408. 


Kan.—Chastain v. Greene, 250 P. 
264, 121 Kan. 742; Jenson v. Lee, 73 
P. 72, 67 Kan. 539. 


Ky.—Elkhorn Coal Corporation v. 
France, 278 S.W. 578, 212 Ky. 273; 
Madison-Jackson-Estill Lumber & De- 
velopment Co. v. Coyle, 178 S.W. 1170, 
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166 Ky. 108; Escott & Son v. White, 
10 Bush. 169. 

La.—The Laura Snow, 14 La.Ann., 
848. 


Me.—Poland v. Thomaston Face, 
ete., Brick Co., 60 A. 795, 100 Me. 13838. 


Md.—wWeiss v. Northern Dredge & 
Docks Govpel4gaeN si 595 loo NG. moo, 
Lustbader v. Ulman, 116 A. 567, 139 
Md. 651; Meyer v. Frenkil, 82 A. 208, 
116 Ma. 411, Ann.Cas.1913C 875; North 
v. Mallory, 51 A. 89, 94 Md. 305; Mc- 
Laughlin y. Reinhart, 54 Md. 71; Giv- 
en v. Charron, 15 Md. 502; Rodemer 
vy. Gouder, 9 Gill 288. 


Mass.—Holman v. Updike, 94 N.E. 
689, 208 Mass. 466; Bailey v. Marden, 
79 N.E. 257, 198 Mass. 277; Posner v. 
Seder "63 IN. Ee cobs, Lot” Mass. oot > 
Brown v. Woodbury, 67 N.E. 327, 183 
Mass. 279; Connolly v. Sullivan, 53 
N.E. 143, 1738 Mass. 1; Simmons v. 
Gawrence Duck Co., 133 Mass. 298; 
Cook v. Gray, 133 Mass. 106; Ford v. 
Burchard, 130 Mass. 424; Williams 
v. Bemis, 108 Mass. 91, 11 Am.R. 318; 
Kidder v. Hunt, 1 Pick. 328, 11 Am. 
DP Uss: 


Mich.—Crotser Lumber & Fuel Ce. 
v. Mahoney, 233 N.W. 399, 252 Mich. 
516; Mitchell v. Scott, 1 N.W. 968, 
41 Mich. 108; McQueen v. Gamble, 33 
Mich. 344; Grimes v. Howard, 2 Mich. 
N.P. 167. See Hickey y. Baird, 9 
Mich. 32 (recognizing rule). 


Minn.—Peet v. East Grand Forks, 
112 N.W. 1003, 101 Minn. 518; Siebert 
v. Leonard, 17 Minn. 433. 


Miss.—Jenks v. Terry, 
88 Miss. 364. 


Mo.—Moore vy. Board of Regents for 
Normal School in Dist. No. 2, 115 S. 
W. 6, 215 Mo. 705; Fitzgerald v. Hay- 
ward, 50 Mo. 516; Hughes v. Bilby, 
(App.) 198 S.W. 179; Harrison. v. 
Franklin, 103 S.W. 585, 126 Mo.App. 
366; Cann y. Church of Redeemer, 85 
S.W. 994, 111 Mo.App. 164; Turney v. 
Baker, 77 S.W. 479, 103 Mo.App. 390; 
Dempsey v. Lawson, 76 Mo.App. 522; 
Boyle v. Clark, 63 Mo.App. 473. But 
see Little v. Mercer, 9 Mo. 218, 221 
(where the court said: ‘‘Where there 
is an express contract unrescinded, 
and unexecuted, a plaintiff who has 
done work under such a contract, 
cannot abandon the contract and sue 
on a quantum meruit,’” and where 
such rule was applied in a case where- 
in full performance was prevented 
by the wrongful act of defendant). 


Mont.—Cook & Woldson v. Gallatin 
R. Co., 73 P. 131, 28 Mont, 509; Key- 
ae v. Rehberg, 41 P. 74, 16 Mont. 
331. 


N.J.—Stephen v. Camden, etec., Soap 
Co., 68 A. 69, 75 N.J.Law 648. 


N.Y.—Rothenberg v. Greenthal, 161 
N.Y.S. 1044, 175 App.Div. 444; Boyd 
vy. Vale, 82 N.Y.S. 932, 84 App.Div. 
414; Day v. Hisele, 78 N.Y.S. 396, 76 
App.Div. 304; Person vy. Stoll, 76 N. 
Y.S. 324, 72 App.Div. 141 [aff 67 N.E. 
1089, 174 N.Y. 548]; White v. Liv- 
ingston, 75 N.Y.S. 466, 69 App.Div. 
361 [aff 66 N.E. 1118, 174 N.Y. 538]; 
Ketchum v. Van Dusen, 42 N.Y.S. 
T12t  App: Div... secs Lands y. “Sul- 
lestadt, 21 Hun 364; O’Dwyer v. 
Smith, 77 N.Y.S. 88, 38 Misc. 136; 
Welch vy. Livingston, 67 N.Y.S. 149, 
33 Mise. 116; Koslan y. Lebinson, 169 
N.Y.S. 457; Shapiro v. Mollat, 168 N. 
Y.S. 723; Gerhardt v. Amman, 2 N.Y. 
City Ct. 104. See Levins v. Phillips, 
152 N.Y.S. 1025, 90 Mise. 393 (recog- 
nizing rule). 


N.C.—Hayman vy. Davis, 
554, 182 N.C. 563. 


40 So. 641, 


109 S.E. 
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plied contract where full performance was prevent- 
ed by the act or omission of defendant,’® as where 


Ohio.—Wellston Coal Co. v. Frank- 
lin Paper Co., 48 N.E. 888, 57 Ohio St. 
182 [dist Doolittle v. McCullough, 12 
Ohio’ St. 360]; Ralston v. Kohl’s 
Adm’r, 80 Ohio St. 92. 


Okl.—Holiday Oil Co. vy. Smith, 228 
P. 775, 100 OkJ. 172; Elwood Oil & 
Gas’ Co. v. McCoy, 179 P: 2, 72 Oki. 
97; Limerick v. Lee, 87 P. 859, 17 Okl. 
165. 


Pa.—City of Philadelphia v. Trip- 
ple, 79 A. 703, 230 Pa. 480; Knapp v. 
Teyssier, 96 Pa.Super. 193. 


R.L—Boston Floor Mach. Co. 
Looff, 103 A. 626. 


S.D.—Davis v. Brown County Coal 
Comm LLG NeW Shea Seba Gon 


Tenn.—Brady v. Oliver, 147 S.W. 
1135, 125 Tenn. 595, 41 L.R.A.N.S. 60, 
Ann.Cas.1918C 376. 


I 
Tex.—Devoe v. Stewart, 32 Tex. 
712; Live Oak Dairy Corporation v. 
Kaase, (Civ.App.) 45 S.W.(2d) 657; 
Burton v. Ross, (Civ.App.) 251 S.W. 
526; Matson y. Stewart, (Civ.App.) 
124 S.W. 736. 


Vt.—Boville vy. Dalton Paper Mills, 
85 A. 623, 86 Vt. 305; Davis v. Street- 
er, 54 A. 185, 75 Vt. 214; Stone v. 
Stone, 43 Vt. 180. 


Wash.—Bebb v. Jordan, 189 P. 553, 
111 Wash. 73, 9 A.L.R. 1035. 


Wis.—Rustles v. Christensen, 241 
N.W. 635, 207,Wis. 326; George M. 
Newhall Engineering Co. v. Daly, 93 
N.W. 12, 116 Wis. 256. 


“Where there is a special contract, 
and the plaintiff has performed a 
part of it according to its terms and 
is prevented by the act of the defend- 
ant from performing the residue, he 
may recover in general assumpsit for 
the work actually done, and the de- 
fendant cannot set up the special con- 
tract to defeat ae Lustbader v. 
Ulman, 116 A. 567, 568, 139 Md. 651. 


[a]. For example, one who is pre- 
vented by the other party from com- 
pleting a contract for services and 
who sets out such contract as a re- 
cital of facts may recover upon a 
quantum meruit, no recovery being 
sought on the contract price. Thomp- 
por vy. Brown, 76 N.W. 819, 106 Iowa 

{b] Defendant’s breach of con- 
tract to plow plot at stated price per 
acre for completed job, payable week- 
ly, authorized recovery on a quantum 
meruit for work until the owner’s 
breach, the court saying: “Appellant 
contends that the agreement concern- 
ing the 78-acre tract constituted an 
indivisible contract, and that inas- 
much as appellee did not perform all 
the obligations imposed upon him by 
the agreement he could not recover 
for part performance on a quantum 
meruit. We overrule this contention. 
The failure of appellee to complete 
performance in accordance with the 
agreement was occasioned by the con- 
duct of appellant in breaching the 
contract, and by this breach prevent- 
ing appellee from further perform- 
ance: In this situation appellee was 
entitled to recover upon quantum 
meruit for the services he had per- 
formed.” Live Oak Dairy Corpora- 
tion v. Kaase, (Tex.Civ.App.) 45 S.W. 
(2d) 657, 658. 


[c] Where defendant’s default, 
neglect, or wrongful act occasioned 
plaintifi’s failure to perform, the lat- 
ter may recover in general assumpsit 
for the work actually done. Weiss 
v. Northern Dredge & Dock Co., 142 
A. 253, 155 Md. 351. 
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full performance was prevented by the act of the de- 
fendant or recipient in abandoning the work on 
which the performer was engaged,®° or in assaulting 
plaintiff,** or in notifying plaintiff to stop work for 
causes for which plaintiff was not responsible,®? or in 
wrongfully discharging plaintiff,?* or in wrongfully 


[d] Indivisible contract.—“A build- 
ing contractor, who has been wrong- 
fully deprived by the owner of op- 
portunity to complete his contract, 
is entitled to recover the reasonable 
value of materials furnished and serv- 
ices rendered in the construction of 
the building, even though his con- 
tract is an indivisible one.” Persky 
cee 127 A. 351,) 353, 100 Conn. 
658. 


[e] Subcontractor furnishing con- 
erete, although prevented from com- 
pleting contract by owner’s notifying 
principal contractors to stop work, 
could recover for work actually per- 
formed. McIntosh y. Funge, 292 P. 
960, 210 Cal. 592, 74 A.L.R. 420. 


80. Haub v. Coustette, 160 P. 836, 
31 Cal.App. 424; Klemmt v. Yeskel, 
131 A. 871, 102 N.J.Law 418; Hunter 
v. Vicario, 130 N.Y.S. 625, 146 App. 
Div. 93; American Packing House En- 
gineering Co. v. Ehrlich, 178 N.Y.S. 
893; Bebb v. Jordan, 189 P. 553, 111 
Wash. 73, 9 A.L.R. 1035. 


{a] For example (1) where plain- 
tiff plumbing contractor was pre- 
vented from completing contract by 
defendant’s abandonment of construc- 
tion of buildings, plaintiff is entitled 
to recover the reasonable value of the 
work performed and materials fur- 
nished. Haub v, Coustette, 160 P. 
836, 31 Cal.App. 424. (2) ‘An agree- 
ment between an architect and an 
owner reading as follows: ‘You agree 
to pay us a fee in the sum of 6 per 
cent. on the net cost of the building 
construction for estimates accepted 
for preparation of plans and specifica- 
tions and supervision of said work for 
any part of the work that may be con- 
structed, in accordance with our 
drawings and specifications. Man- 
ner of payment as follows: 3 per 
cent. when the estimates are received 
and accepted, of the cost of work pro- 
ceeded with and the balance of 3 per 
cent. to be paid in proportion of the 
amount of certificates issued to the 
respective contractors on payments 
due for work performed’—provides 
only for the architect’s compensation 
in the event of the use of the plans 
and specifications in the structure for 
which the plans were prepared, and 
does not preclude a recovery by him 
of the reasonable value of the serv- 
ices rendered, where the intended con- 
struction is abandoned by the owner.” 
Klemmt v. Yeskel, 131 A. 871, 102 N. 
J.Law 418. (3) Under contract 
whereby plaintiff was to provide pre- 
liminary sketches for an abattoir for 
one per cent of the lowest bid, and, 
if defendant decided to build, plaintiff 
was to receive four per cent for en- 
gineering and architectural services, 
including plans, where plaintiff's fur- 
ther work, after preparation of pre- 
liminary sketches, was prevented by 
defendant’s . decision not to build, 
plaintiff is entitled to recover the rea- 
sonable value of services subsequent 
to preparation of the sketches and 
prior to defendant’s final decision not 
to build. American Packing House 
ee eran Co. v. Ehrlich, 178 N.Y. 
S. 393. 


81. Keyser v. Rehberg, 41 P. 74, 
16 Mont. 331; Tricolo v. Centalanza, 
126 A. 741, 2 N.J.Mise. 1157 [aff 129 
A. 923, 101 N.J.Law 570]. 


For later cases, developments and changes in the law see Annotations, same title and seclion number. 
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[a] Where defendant’s threats 
against and assaults upon plaintiff 
made it impossible for the latter to 
remain upon a ranch and continue his 
services for the full time specified by 
contract, plaintiff could recover on a 
quantum meruit for services perform- 
ed up to the time when defendant’s 
conduct made it impossible for him 
to continue work under the contract. 
Boysen v. Rehberg, 41 P. 74, 16 Mont. 

it 


[b] 
injured by an atrocious assault and 
battery committed upon him by de- 
fendant and the latter’s brother 
while plaintiff was engaged in mak- 
ing alterations on defendant’s build- 
ing pursuant to a contract for work 
and material, and as a result of the 
severe character of his injuries was 
compelled to cease work, plaintiff 
could recover upen.a quantum meruit 
for the work done. Tricolo v. Cen- 
talanza, 126 A. 741, 2 N.J.Misec. 1157 
{aff 129 A. 928, 101 N.J.Liaw 570]. 


82. Shapiro v. Mollat, 168 N.Y.S. 
123. 
[a] Cancellation of lease.—Where 


lease was cancelled while the lessee 
was having some alterations made 
under contract, and he notified the 
contractor to stop work, the contrac- 
tor could recover on a quantum meru- 
it. Shapiro v. Mollat, 168 N.Y.S. 723. 


83. Cal.—Hart v. Buckley, 128 P. 
29, 164 Cal. 100. 


Ill.— Trawick y. Peoria, ete., R. Co., 
68 Ill.App. 156. 


Mass.—Johnson v. Trinity Church 
Soc., 11 Allen 123. 


Mo.—Glover v. Henderson, 25 S.W. 
175, 120 Mo. 367, 41.Am.S.R. 695. 


N.S.—Wilson v. Wilderness Poultry 
Farm, 82 A. 517, 82 N.J.Law 352. 


N.Y.—Colburn v. Woodworth, $1 
Barb. 381. 


S.C.—Rye v. Stubbs, 19 S.C.L. 384. 
See also Master and Servant § 102. 


fa] Servant, entitled to use of 
house and garden of the master as a 
part of his compensation, could re- 
cover the value of the crop on his 
wrongful discharge. Wilson v. Wil- 
derness Poultry Farm, 82 A. 617, 82 
N.J.Law 352. 


84. Brady v. Oliver, 147 S.W. 1135, 
125 Tenn. 595, 41 L.R.A.N.S. 60, Ann. 
Cas.1918C 376. 


[a] For example, where an owner, 
employing a contractor, wrongfully 
orders the contractor to vacate the 
premises and desist in further per- 
formance, the contractor may treat 
the contract as rescinded and recover 
on a quantum meruit. Brady v. Oli- 
ver, 147 S.W. 1135, 125 Tenn. 595, 41 
L.R.A.N.S. 60, Ann.Cas.1918C 376. 


85. Gray v. Bekins, 199 P. 767, 186 
Cal. 389; Chastain v. Greene, 250 P. 
264, 121 Kan, 742; Escott & Son v. 
White, 10 Bush (Ky.) 169. 


{a] Where plaintiffs could not 
complete their contract because oth- 
ers had been hired by defendant to 
finish the work, they occupied the 
same position as if they had complet- 
ed the building they had contracted 


Where plaintiff was severely. 
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ordering the performer of work to quit the premis- 
es,84 or in completing the work himself or through 
others,®* canceling plaintiff’s contraet without justi- 
fication,®® or under a statutory option,®? or arbitra- 
rily terminating it,’* as where defendant terminat- 
ed the eontract prematurely ;°® or by the recipient’s 


to construct, although not in a work- 
manlike manner, and could recover 
on a quantum meruit for work and 
materials. Escott & Son v. White, 10 
Bush (Ky.) 169. 


86. O’Dwyer v. Smith, 77 N.Y.S. 
88, 38 Misc. 136. 


87. Wickliffe v. Cooper & Sperier, 
120 So. 52, 167 La. 689. 


[a] For exa le, contractors not 
in default, were éntitled to the cost 
of work done, where the landowner 
terminated a building contract as per- 
mitted by code provisions to the ef- 
fect that: “The proprietor has a 
right to cancel at pleasure the bar- 
gain he has made, even in case the 
work has already been commenced, by 
paying the undertaker for the ex- 
pense and labor already incurred and 
such damages as the nature of the 
case may require.” Wickliffe  v. 
ren & Sperier, 120 So. 52, 167 La. 


88. Underwood v. Viles, 187 P. 881, 
106 Kan. 287. 


{a] Illustration.—Where plaintiff 
and defendant agreed that defendant 
would buy land on which to plant 
catalpa trees, and that plaintiff would 
plant and cultivate them for twenty- 
five per cent of the profits, and when 
they were ready for cutting, but be- 
fore any profit, defendant arbitrarily 
terminated the agreement, took pos- 
session of the plantation, and exclud- 
ed plaintiff from performance, plain- 
tiff was entitled to treat the agree- 
ment as ended and recover from de- 
fendant the value of his services. 
Underwood v. Viles, 187 P. 881, 106 
Kan. 287. 


89. The Avenger, 251 F. 19, 163 
C.C.A. 269; Davis v. Boscou, 237 P. 
401, 72 Cal.App. 323; Cunningham v. 
M. . & B. G. Daves, (Tex.Civ.App.) 
141 S.W. 808. 


[a] Architects discharged while 
correcting plans.—Where plans sub- 
mitted by architects failed to com- 
ply with state building laws and city 
ordinances, whereupon they started to 
correct the plans to conform to legal 
requirements, and where the owners 
discharged the architects before the 
amended plans were completed, the 
architects were entitled to recover 
the reasonable value of their services. 
Davis v. Boscou, 237 P. 401, 72 Cal. 
App. 323. 


[b] Offer to finish well to required 
depth.—If plaintiffs, who agreed to 
dig wells for defendant, not exceeding 
five hundred feet, unless they sooner 
got water, believed that they had ob- 
tained a sufficient quantity of water 
to comply with their contract, and 
immediately upon learning of their 
mistake offered to return and finish 
the wells to that depth, if they did 
not sooner obtain water, and defend- 
ant refused to allow them to continue 
the work, they cdéuld recover for the 
work already done upon the quantum 
meruit, although to avail themselves 
of such offer they had to show that it 
was an offer to return at once and 
not at their own convenience. 
ningham v. M. W. & B. 
(Tex.Civ.App.) 141 S.W. 808 


[c] Salvage contract.—Terminat- 


§§ 63-64] 


failure to fulfill his agreement by furnishing data or 
equipment essential to prosecution of the work,®° or 
to supply sufficient water;°! or by defendant’s re- 
fusal to complete the transaction after plaintiff has 
performed his part.®? But recovery as on a quantum 
meruit or quantum valebat may be denied where par- 
tial performance was not beneficial to the other par- 
ty,°* although lack of benefit will not in all cases pre- 
clude recovery on the basis of an implied contract,®* 
or where the evidence does not sustain the claim that 
full performance was prevented by the recipient’s 
wrongful act,®® as where the other party did not pre- 
vent the rendition of such services,®® or acted within 
his rights in preventing their rendition,®? as where 


ing salvage contract when salvor was 
entitled, under its terms, to an ex- 
tension of time, and thus preventing 
full performance of contract to float 
vessel. The Avenger, 251 F. 19, 163 
C.C.A. 269 (where it further appeared 
that the profits which would have re- 
sulted from full performance were 
not legally ascertainable). See to 
same effect The Bayamo, 171 F. 65, 
96 C.C.A. 1, 17 Ann.Cas. 1156. ~See 
also Salvage § 151. 


$0. New Jersey Shipbuilding & 
Dredging Co. v. Long Beach on the 
Ocean, 12 F.(2d) 111; Baltimore & 
Ohio R. Co. vy. Carter, 105 A. 760, 133 
Md. 551; Dempsey v. Lawson, 76 Mo. 
App. 522; Burton y. Ross, (Tex.Civ. 
App.) 251 S.W. 526. 


{a] Casing.—Failure to furnish 
easing for horing well as agreed was 
a breach warranting recovery as on 
a quantum meruit. Dempsey v. Law- 
son, 76 Mo.App. 522. 


[b] Cows.—If landowner agreed 
to furnish cows and other things if 
plaintiff would go upon the land and 
raise crops, the cows and other things 
furnished to belong to plaintiff and 
to be paid for out of the income of 
the farm, plaintiff was entitled to re- 
cover on a quantum meruit for time 
and labor spent in preparing the land 
for crops, where the landowner first 
breached the contract by refusing to 
provide the cows, and thus compelled 
plaintiff to abandon the farm. Bur- 
ton y. Ross, (Tex.Civ.App.) 251 S.W. 
526. 


{[c] Freight cars.—Where  per- 
formance of a special contract to de- 
liver pilings, which were to be peeled 
by plaintiff, f. o. b. defendant’s cars 
was prevented by defendant’s failure 
to furnish cars within a reasonable 
time after being ordered, plaintiff 
may recover under the common 
counts for so much of the contract 
as he has performed. Baltimore & 
oe R. Co. v. Carter, 105 A. 760, 133 Md. 
551. 


[d] Map.—Failure of owner to 
furnish dredging company making 
fill with an accurate map was a breach 
of contract entitling such company 
to recover aS on a quantum meruit. 
New Jersey Shipbuilding & Dredging 
Co. v. Long Beach on the Ocean, 12 F. 
(2d), 111, 


91. Hanuu v. Williams, 2 Hawaii 
280. 
[a] aborers working on island 


three degrees north of equator, and 
performing hard physical work in hot 
and exhausting weather, were enti- 
tled to food and water as nature re- 
quired, and, where there was an in- 
adequate and restricted allowance of 
water: for purposes of drinking and 
cooking, plaintiff laborer was war- 
ranted in refusing to work the full 
time called for by his contract and 
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could recover in quantum meruit for 
services rendered during the portion 
of the contract period that he did 
NAS Hanuu y. Williams, 2 Hawaii 
33. 


fy oo Fallen v. Rauguth, 253 Ill.App. 


[a] Where sale is not consumat- 
ed because of owner’s refusal, with- 
out cause, to complete it, a broker is 
entitled to recover on a quantum mer- 
uit for his services under the rule 
that, ‘“‘where one is’prevented by the 
other party from completing the con- 
tract for services and for that rea- 
son the contract is not carried out, he 
may recover the value of his services 
upon a quantum meruit.” Fallen v. 
Rauguth, 253 Ill.App. 328, 332. 


Broker’s right to commissions on 
failure or refusal of principal or cus- 
tomer to consummate transaction see 
Brokers §§ 102-105. 


93. Ala.—Kirkland v. 
Ala, 465. 


Conn.—Allen y. Jarvis, 20 Conn. 38. 


Ind.T.—Degnan v. Nowlin, 82 S.W. 
758, 5 Ind.T. 312. 


N.Y.—Kaufman Advertising Agency 


Oates, 25 


v. Snellenburgh, 88 N.Y.S. 199, 43 
Misc. 317. 

Okl.—Limerick y. Lee, 87 P. 859, 17 
Okl. 165. 

Tex.—Matson y. Stewart, (Civ. 


App.) 124 S.W. 736. 


Conferment of benefit generally see 
Supra §§ 3, 4. 


94. Boyd v. Bargagliotti, 107 P. 
150, 12 Cal.App. 228. 
fa] Destruction of bridge by 


flood.—Where a written contract for 
the construction of a bridge was mod- 
ified by an oral agreement during the 
progress of the work, and the comple- 
tion of the work within the contract 
time ‘was prevented by the failure of 
the owner to provide material as re- 
quired by the contract, the owner 
could not defeat a recovery on quan- 
tum meruit by proving that he re- 
ceived no benefit from the work be- 
cause of the destruction of the bridge 
by a flood. Boyd vy. Bargagliotti, 107 
P. 150, 12 Cal.App. 228. 


95. Ollinger & Bruce Dry Dock Co. 
v. James Gibbony & Co., 81 So. 18, 202 
Ala. 516. 


[a]. For example, a contractor to 
repair a barge cannot recover on a 
quantum meruit for part performance 
on the theory that performance was 
prevented by wrongful, act of the 
owner, where the owner’s letter on 
which reliance is placed by the con- 
tractor was not a wrongful nor any 
rescission of the contract and it is 
not shown that completion of the con- 
tract was prevented by the letter. 
Ollinger & Bruce Dry Dock Co. vy, 
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defendant’s act was lawful and the result thereof not 
such as necessarily to prevent plaintiff from complet- 
ing his contract,®* and in support of the defense that 
his prevention of full performance was not wrong- 
ful, it is competent for defendant to show that under 
the existing circumstances plaintiff would have lost 
more by fully performing than by not performing.°® 
Recovery under the common counts may be denied 
where the contract expressly provided for the rights 
of the parties in the event of a breach by either}? 
and on prevention of completion by defendant, a con- 
tractor may be denied the right to recover for work 
or materials furnished by a subcontractor.? 


[§ 64] f. Waiver by Defendant. One may recov- 


James Gibbony & Co., 81 So. 18, 202 
Ala. 516, 


96. Locke y. Wilson, 98 N.W. 400, 
135 Mich. 593. 


97. Bernard v. 
Law 412 


98. Levins v. Phillips, 152 N.Y.S. 
1025, 90 Mise. 393. 


[a] Strike.—Where the owner of a 
building in the course of construction 
let part of the work to union steam 
fitters, instead of to union plumbers, 
and plaintiff plumber’s men struck, 
the act of the owner was lawful and 
the resultant strike did not excuse 
plaintiff from full performance, as he 
could have completed the work with 
nonunion men, and, where at the time 
of his abandonment of the contract 
plaintiff had not even substantially 
performed, but on the contrary had’ 
done only about a fifth of the work, 
he was not entitled to recover on a 
quantum meruit for the work actual- 
ly done. Levins v. Phillips, 152 N.Y. 
S. 1025, 90 Misc. 393. 


99. Cleveland Co. v. Standard 
any Co., 133 N.E. 615, 103 Ohio 


[a] Illustration.—In an action for 
value of advertising, defendant, in 
support of defense that full perform- 
ance by plaintiff was not prevented 
by defendant’s wrongful acts, could 
plead and prove that plaintiff would 
necessarily have lost more by fully 
performing the contract at the agreed 
price than by not performing. Cleve- 
land Co. v. Standard Amusement Co., 
133 N.E. 615, 103 Ohio St. 382. 


1. Neblett v. McGraw & Brewer, 
91 S.W. 309, 41 Tex.Civ.App. 239. 


[a] Where contract speaks to very 
point of the rights of the parties “in 
the event the owner or his agent hin- 
ders or delays the work, or causes 
changes,” a plaintiff engaged in con- 
structing a building under such con- 
tract may not recover in quantum 
meruit for part performance as “it is 
not a case for the application of that 
wholesome principle which allows one 
to recover the reasonable value of 
work actually done, when he is pre- 
vented by the wrongful act of the 
other from complying with the terms 
of his contract.” Neblett v. McGraw 
& Brewer, 91 S.W. 309, 310, 41 Tex. 
Civ.App. 239. 


2. Fernald Woodward Co. v. Con- 
way Co., 229 F. 819. 


[a] Tllustration.—Where plaintiffs 
divided the territory from which the 
timber was to be removed, and let 
to subcontractors the work of re- 
moving the timber from parts there- 
of, and the _ subcontractors built 
camps and bridges, and made roads 
upon the territory operated by them, 
the cost thereof being included in the 
contract price paid them by plaintiffs, 


Hoboken, 27 N.J. 


108 [71 C.J.] 
er as on a quaritum meruit for part performance 
where the completion of the contract was waived by 
the other party,? as where defendant accepted work 
not in accordance with contract provisions* and 
waived defects therein.> Where provisions of a con- 
tract fixing the rate or amount of compensation have 
been waived by the party sought to be charged, the 
performer of services may recover on the basis ‘of a 
quantum meruit.® 


Party to entire contract accepting benefit of work 
done, with knowledge that the contract has not been 
fully performed, or will not be, is responsible for the 
value of the work.’ 


[§ 65] 7. Defendant Unable To Perform. Where, 
through no fault of plaintiff, it becomes impossible 
for defendant to compensate plaintiff in accordance 
with an express agreement covering services, plain- 
tiff may recover for services rendered under a quan- 
tum meruit.® 

[§ 66] 8. Liability for Faulty Performance. 
Where beneficial services are performed by one at 


the request of another,” or with his assent or. ac- 
quiescence,!° there is created a contractual relation 


on abandonment of the contract forc- 
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basis for fixing the architect’s com- 15. 


[§§ 64-67 


between the parties such as to permit recovery by the 
recipient of the services from the performer thereof 
for damages arising from the latter’s faulty perform- 
ance,?! although the performer may not be held lia- 
ble for damages occurring without his fault.?? 
Where work is performed under a special contract in 
such manner that the other party received no benefit, 
not only will recovery be denied for such work,* but 
the other party may recover damages directly result- 
ing from its improper performance.1* 


[§ 67] H. Additional or Extra Work.1® The fact 


that a contract fixes compensation for specified serv- 


ices does not preclude recovery on a quantum mer- 
uit of the reasonable value of seryices rendered and 
accepted which are extra in the sense that they are 
not covered by the contract,?® and recovery may be 
had as on a quantum meruit where services were per- 
formed which were not originally contemplated or 
provided for in the contract.17 Thus performance 
at the request or with the assent of the other party, 
express or implied, entitles one to recover in quan- 
tum meruit or quantum valebat for extra or addition- 


_al work or materials for which compensation was not 


Compensation for additional or 


ed by defendant’s breach, plaintiffs 
could not recover for the improve- 
ments made by their subcontractors. 
Fernald Woodward Co. vy. Conway Co., 
229 BE. 819. 


3 Ala.—Williams v. 
O20 Oe AlAvA Ty Da) olds 


Fla.—Hazen y. Cobb, 117 So. 858, 
96 Fla, 151. i 


Ill.— Chicago Catholic Bishop v. 
Bauer, 62 Ill. 188. 


Me.—Hilton y. Hanson, 62 A. 797, 
101 Me.,21. 


N.Y.—McElraevy v. Hearn, 121 N., 
Y.S. 347. 


[a] For example, where plaintiff 
performed certain work for defendant 
on a shed under a contract, requiring 
him also to cover a house, but such 
part of the work was later given by 
defendant to another, performance 
thereof by plaintiff was waived, and 
he was entitled to recover for work 
on the shed. Williams y. Lay, 63 So. 
792, 9 Ala.App. 373. 


4. See supra § 54. 


5. Raymond y. Pointer, 127 So. 153, 
220 Ala. 593; Hooper v. Cuneo, 116 N. 
EH. 2397, 227 ‘Mass. 37; Bissell v. Mc- 
Cormack, 298 P. 697, 162 Wash. 482. 


[a] For example, if defendant 
waived defects in work not done in 
accordance with the original agree- 
ment, or accepted and made benefi- 
cial use of the same notwithstanding 
its alleged defects, plaintiff could re- 
cover in an action for work and labor. 
Raymond y. Pointer, 127 So. 153, 220 
“Ala. 593. 


e Churchill v. Thomas, 2 La.App. 
153. 


[a] Illustration.—‘Where an ar- 
chitect is employed to prepare plans 
for a contemplated work and his com- 
pensation fixed at 5% of the lowest 
bid received for doing the work and 
no bids are asked for and the work 
not undertaken because of the em- 
ployer’s failure or refusal to go on 
with the contemplated building, the 
employer will be held to have waived 
the necessity of obtaining bids as a 


Lay, 63 So. 


pensation and the architect will be 
entitled to compensation upon a quan- 
tum meruit.’’ Churchill v. Thomas, 
2 La.App. 153. 


7, Englander vy. Abramson-Kaplan 
Co., 109 A. 307, 94 N.J.Law 25. 


8. Fordham vy. Cooper, 202 P. 1086, 
ii) COLOumD 2 Osun 


{a] iZllustration.—Where plaintiff 
performed services on premises she 
was occupying under an agreement 
with defendant owner that plaintiff 
should be compensated by reduction 
of rent, and plaintiff was compelled 
to vacate the premises by health au- 
thorities, she was entitled to recover 
from defendant as on a quantum 
meruit. Fordham y. Cooper, 202 P. 
1086, 70 Colo. 529. 


9. Milliken v. Western Union Tel. 
ee 18 N.E. 251, 110 N.Y. 403, 1 L.R.A. 
281. 

10. Loy v. Reid, 65 So. 855, 11 Ala. 
App. 281. 


[a] Party rendering service liable 
in damages for faulty performance.— 
Where defendant represented to 
plaintiff that he had embalmed the 
body of plaintiff’s child, and plaintiff 
ratified the service, paying the re- 
quested price, a contract was created 
between the parties by ratification, 
and plaintiff might recover damages 
occasioned by defendant’s failure to 
do the embalming as represented. 
pee v. Reid, 65 So. 855, 11 Ala.App. 


11. Damages for breach of con- 
tract for: 
Work, labor, and services see Dam- 


ages § 178, 
Board, lodging, or support see Dam- 

ages § 174. 

Performance or breach of contract 
generally see Contracts §§ 693-789, 

12. Dutch Cleaner y. Filiatrault, 
56 Que.Super. 457. 

13. See supra § 58. 

14. Schery v. Welstead, 93 N.Y.S. 


466; See v. Branchflower, 2 Sask, 
ibys QO; 


extra work of: 

Apprentices § 83. 

Architects § 16 text and notes 97, 98. 
rae eera see Attorney and Client § 


Builder see Building and Construc- 
tion Contracts §§ 179-191. 


16. Atlantic Coast Line R. Co. v. 
Blalock, 68 S.E. 748, 8 Ga.App. 44. 


[a] Tllustration.—That a _ train 
hand was employed under a schedule 
of wages to serve as flagman between 
two designated points would not pre- 
vent his recovery on a quantum mer- 
uit for additional services not pro- 
vided for in the schedule of wages 
which he was directed to perform and 
which he performed satisfactorily, as 
where the trainman performed sery- 
ices on an extra half run per day as 
to which the schedule of wages was 
silent. Atlantic Coast Line R. Co. v. 
Blalock, 68 S.E. 7438, 8 Ga.App. 44. 


17. U.S.—Snare & Triest Co. v. 
OSE tSyre a) (OleOle EtG} 


Idaho.—Spaulding y. Cceur D’Alene 
E., ete., Co, 51 By 40815 idaho 523: 


La.—Dunbar v. Butler, 2 Rob. 32. 


Mo.—Shephard v. St. Charles West- 
ern Plankroad Co., 28 Mo. 373; Han- 
nan, Hickey Bros. Const. Co. v. Chi- 
CASO, Barca@y RCo. ae 247 S.W. 
436 [trans 226 S.W. 881 


N.Y.—Dubois v. isheeet at etc., 
Scriue Co., 12 Wend. 334 [aff 15 Wend. 


[a] Rule applied to permit recov- 
ery of reasonable compensation for: 
(1) Building approaches to bridge. 
Hannan, Hickey Bros. Const. Co. v. 
Chicago, B. & Q.R. Co. (Mo.App:) 
247 S.W. 486 [transf 226 S.W. 881]. 
(2) Excavating irdurated earth and 
cemented gravel. Shephard vy. St. 
Charles Western Plankroad Co., 28 
Mo. 373. (8) Removal of hardpan. 
Spaulding v. Coeur D’Alene R., etc., 
Co., 51 P. 408, 5 Idaho 528. 


Contract silent as to compensation 
see supra § 44. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 67] 


provided in the contract,!® as in the case of extra or 
additional work occasioned by an authorized devia- 
tion from the contract,!® or resulting from fault of 
defendant,?° or extra services rendered and accepted 
beyond the scope of a contract requiring only board 
and incidental services,?1 or for services rendered 
after abandonment or termination of an express con- 


18. Ala.—Hutchison vy. Cullum, 23 
Ala, 622; Aikin v. Bloodgood, 12 Ala. 
224. 


Cal.—City St. Imp. Co. v. Kroh, 110 
P. 933, 158 Cal. 308. 


Conn.—McCaffrey v. Groton & S. St. 
Ry. Co., 84 A. 284, 85 Conn. 584. 


Del.—Kennard vy. Whitson, 
36. 


Ga.—Atlantic Coast Line R. Co. v. 
Blalock, 68 S.E. 743, 8 Ga.App. 44. 


I1l.—Martine v. Nelson, 51 Ill. 422; 
Huehl v. Monarch Refrigerating Co., 
157 Ill.App. 1465. 


Ind.—Gastlin v. Weeks, 28 N.E. 331, 
2 Ind.App. 222. 


Iowa.—Miller v. Gray, 217 N.W. 
228, 205 lowa 1305. 


Ky.—Francis v. Domino, 
(2d) 571, 251 Ky. 255; 
Wright, 1 Litt. 179. 


La.—cC. T. Patterson Co. v. Port 
Barre Lumber Co., 66 So. 418, 136 La. 
60; Hillman vy. Cage, 6 Rob. 499; Gir- 
aghty v. Saulet, 18 La. 539; Varion v. 
Bell, 17 La. 5382. See Levy v. Texlite 
Ilectric Sign Co., (App.) 146 So. 799 
(where the court made allowance for 
additional cost of installing sign but 
denied recovery on claimed cost-plus 
basis). 


Md.—-Lustbader v. Ulman, 116 A. 
567, ieee 651; Spencer v. Trafford, 
2 Md. 1. 


Mass.—De Vito v. Uto, 148 N.E. 456, 
253 Mass. 239: Holman v. Updike, 94 
N.E. 689, 208 Mass. 466. 


Mich.—Pfeiffer v. Michelsen, 71 N. 
W. 156, 112 Mich. 614. 


Mo.—Powell v. Buckley, 13 Mo. 317; 
Hannan, Hickey Bros. Const. Co. v. 
Chicago, B. & Q. R. Co., (App.) 247 
S.W. 486 [transf 226 S.W. 881]; Rid- 
dle vy. Pelligreen Const. Co., 237 S.W. 
827. 211 Mo.App. 133 [cert quashed 
246 S.W. 131]; Ireland v. Spickard, 
68 S.W. 748, 95 Mo.App. 53. 


IN. Ye—Hickman v. Leary, 232. N.Y. 
S. 177, 225 <App.Div. 733; Isaacs. v. 
Smith, 55 N.Y.Super. 446 [aff 24 N.E. 
1104, 120 N.Y. 664]; New York Metal 
Ceiiing Co. v. Leonard, 96 N.Y.S. 187, 
48 Mise. 500; Rubin v. Isaacson, 69 
N.Y.S. 949, 34 Misc. 800. 


Or.—Feldschau v. Clatsop County, 
208 P. 764, 105 Or. 237 (recognizing 
rule). 


Tex.—Alamo Mills Co. v. Hercules 
Iron Works, 22 S.W. 1097, 1 Tex.Civ. 
App. 683. 


Utah.—Wilson v. Salt Lake City, 
174 P. 847, 52 Utah 506. 


{a] Although special contract has 
not been wholly completed, indebita- 
tus assumpsit lies to recover for ex- 
tra work not embraced therein but 
done upon the subject of such con- 
tract. Powell v. Buckley, 13 Mo. 317. 


[b] Rule applied to extra or addi- 
tional work in: (1) Extension of oil 
well below specified depth. Parkford 
v. Union Drilling & Petroleum Co., 5 
P.(2d) 440, 118 CalApp. 538. (2) 
Preliminary clearing and grubbing 
not included in contract for grading. 
Hannan, Hickey Bros. Const. Co. v. 

, 


6 Del. 


64 S.W. 
Wright v. 
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Chicago, B. & Q. R. Co., (Mo.App.) 247 
S.W. 436 [transf 226 S.W. 881]. 


[c] Distinction between ‘extra’ 
and “additional” work.—‘‘There 
seems to be a distinction made under 
the authorities between extra work 
and additional work in cases of this 
kind. The term ‘extra work’ applies 
when the work is of such a charac- 
ter that it cannot be said to have been 
in contemplation by the contracting 
parties, while ‘additional work’ may 
be said to be that class of work that 
may fairly be presumed to arise in 
the course of a proper construction 
of the improvement, although not in- 
cluded by the plans and specifications 
or specifically, mentioned or referred 
to in the contract.” Wilson v. Salt 
Lake City, 174 P. 847, 850, 52 Utah 
506. 


19. City Street Improvement Co. 
v. Kroh, 110 P. 933, 158 Cal. 308. 


20. McDonald v. Supple, 190 P. 
315, 96 Or. 486; Wilson v. Salt Lake 
City, 174 P. 847, 52 Utah 506. 


[a] For example, where failure to 
perform his part of the contract by 
defendant, who had engaged a con- 
tractor for a fixed price per ton to 
construct steel dredges out of fabri- 
cated material, made the labor more 
burdensome and expensive, the con- 
tractor, having continued the contract 
at defendant’s request, could recover 
on a quantum meruit. McDonald vy. 
Supple, 190 P. 315, 96 Or. 486. 


[b] Number of deviations imma- 
terial. Where defendant’s deviations 
from the contract were most serious, 
and caused the contractor additional 
expenditures for labor cost, ete. the 
fact that the deviations were not 
numerous will not prevent recovery 
of additional compensation. McDon- 
ald v. Supple, 190 P. 315, 96 Or. 486. 


{[c] Work unnecessarily required 
by defendant.—A contractor may re- 
cover the reasonable value of extra 
materials and labor furnished regard- 
less of the provisions of the contract, 
where such work required by defend- 
ant city was wholly unnecessary and 
without the contract and not contem- 
plated by the parties. Wilson v. Salt 
Lake City, 174 P. 847, 52 Utah 506. 


21. Sowash v. Emerson, 161 P. 
1018, 32 Cal.App. 13; Cryer vy. Con- 
way, 205 S.W. 562, 181 Ky. 526. 


[a] Services as nurse, rendered by 
one who had contracted to board and 
lodge a man, were beyond the scope 
of the services incidental to board 
and lodging and covered by the ex- 
press contract, and rendition and ac- 
ceptance of such extra services as 
nurse therefore raised an implied 
promise to pay the reasonable value 


thereof. Sowash y. Emerson, 161 P. 
1018, 32 Cal.App. 13. 
[b] Increasing illness requiring 


greater care.—Where an aged widow- 
er, owning only a homestead, and re- 
quiring care, contracted with plain- 
tiff, to whom he was not related, to 
pay for his support, which contract 
was performed, but greater care and 
attention was required by increasing 
illness, plaintiff could recover for 
such additional care, since the pre- 
sumption that the services of one 
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tract therefor,?? as in the case of services performed 
after completion of the original contract and with 
the agreement or acquiescence of the recipient,?* or 
for services rendered after the expiration of the time 
provided for by contract,?4 or services performed aft- 
er institution of suit on the contract.?°® 
ean be no recovery for such work in the absence of 


But there 


member of a household to another 
were gratuitous did not apply. Cry- 
eee Conway, 205 S.W. 562, 181 Ky. 


Extra work of servant generally: 


Within scope of employment see Mas- 
ter and Servant § 214. 


Outside scope of employment see 
Master and Servant § 215 


22. City of Newport News v. Pot- 
ter, 122 F. 321, 58 C.C.A. 483; Trib- 
une Assoc. v. Hisner, etc., Co., 70 N. 
Y.S. 706, 84 Misc. 658 [aff 75 N.Y.S: 
100, 70 App.Div. 172]. See Foulger v. 
McGrath, 95 P. 1004, 34 Utah 86 (hold- 
ing that, although a building contrac- 
tor may not abandon a contract and 
recover more than the contract price 
upon a quantum meruit, where the 
stipulations have been departed from 
by the consent of the parties, either 
express or implied, and it is doubtful 
whether the contract as a whole has 
been abandoned, he may sue upon a 
quantum meruit, leaving it to the 
owner to insist upon the contract to 
limit the recovery to the stipulated 
price, or to claim damages for non- 
compliance with the contract). Com- 
pare EK. D. Hewins, Inc. v. Marlboro 
Cotton Mills, 143 N.E. 900, 249 Mass. 
67 (holding that an agent, selling cot- 
ton goods for manufacturers on com- 
mission, was not entitled to recover 
commissions from a manufacturer on 
goods sold by it direct to a new cus- 
tomer introduced to it by the agent 
through prior sales of the manufac- 
turer’s goods, for which commissions 
were paid, as the sales made direct by 
the manufacturer, subsequent’ to 
withdrawal of the agent’s authority, 
did not authorize plaintiff to recover 
on the theory of unjust enrichment). 


Effect of rescission or mutual aban- 
donment of contract generally see 
supra § 48. 


23. Parkford v. Union Drilling & 
Petroleum Co., 5 P.(2d) 440, 443, 118 
Cal.App. 538; Lustbader vy. Ulman, 
116 A. 567, 1389 Md. 651. 


“Where the terms of the original 
agreement are entirely fulfilled, and 
additional work is performed pursu- 
ant to a subsequent oral agreement, 
or merely with the knowledge and 
acquiescence of the owner, the con- 
tractor is entitled to reasonable com- 
pensation therefor.” Parkford  v. 
Union Drilling & Petroleum Co., su- 
pra. 


24, Wallace v. Floyd, 72 Am.D. 
620, 29 Pa. 184; In re Gochnauer’s 
Estate, 5 Lanc.L.Rev. (Pa.) 224; Ala- 
mo Mills Co. vy, Hercules Iron Works, 
22 S.W. 1097, 1 Tex.Civ.App. 683. 


25. Stine Oil & Gas Co. v. English, 
(Tex.Civ.App.) 185 S.W. 1009. 


[a] For example, in an action on 
an alleged oral agreement for addi- 
tional work changing a proposed well 
into a gas well, upon repudiation of 
the contract at commencement of the 
suit, depriving plaintiff of legal right 
to recover on such contract for the 
work done after institution of the 
suit, he could recover upon his al- 
ternative claim of quantum meruit. 
Stine Oil & Gas Co. v. English, (Tex. 
Civ.App.) 185 S.W. 1009. 
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an express or implied agreement to pay therefor,?® 
nor where its reasonable value is not shown,” and no 
quantum meruit recovery may be had for extra work 
beyond the scope of the contract,” nor for addition- 
al services rendered after expiration of the contract 
term,2® where the evidence negatives an implied 
promise to pay therefor, and, where statute precludes 
a public organization from entering into a contract 
unless written and duly executed, recovery has been 


. 


[§ 68] A. Nature and Form of Remedy—l. In 
General. If plaintiff seeks recovery for services, 
work and labor, or incidental materials on the basis 
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[$§ 67-68 


denied on a quantum meruit for extra work not cov- 
ered by the written contract.®° 


Failure to comply with contract provisions relat- 
ing to extra or additional work has been held to pre- 
clude recovery on a quantum meruit,*! although oth- 
er authorities are to the contrary.*? 


Recovery on contract is not precluded by perform- 
ance of additional or extra work.** 


7 


one on such contract,?4 but if recovery is sought on 
the basis of an implied contract, suit may and should 
be brought under the common ceunts,*> as where 


of an express contract, his action should be a special | suit is brought as on an implied cantract despite the 


26. 
204. 


Ga.—vVason v. Strauss, 75 Ga. 833, 
_Ill.—Campbell v. Day, 90 Ill. 363. 


Iowa.—Des Moines Plumbing & 
Heating Co. v. Magarian, 207 N.W. 
750, 201 Iowa 647; Carlin v. Day, 165 
N.W. 172, 181 Iowa 9038. 


U.S.—Erickson v. U. S., 107 F. 


Ky.—McCormick v. Jones, 214 S. 
W. 881, 185 Ky. 106. 
Mich.—Banwell v. Risdon, 241 N. 


W. 796, 258 Mich. 274. 


Mo.—Cheek y. National Life Ins. 
Co. of United States of America, 207 
S.W. 882, 200 Mo.App. 533. 


N.Y.—McCarthy v. Mayor, etce., of 
City of New York, 96 N.Y. 1, 48 Am. 
R. 601; Alexander v. Automatic Mail 
Delivery Co., 123 N.Y.S. 976; McGov- 
ern v. WeStern R. Co., 28 How.Pr. 493. 


Pa.—Rosencrance y. Johnson, 43 A. 
360, 191 Pa. 520; Robinson’s Hstate, 
19 Phila. 74. 


S.C.—Hort v. Norton, 12 S.C.L. 22, 


[a] For example, a workman, em- 
ployed to do a particular job, who 
adds extra work without consulting 
his employer, cannot recover for such 
pee work. Hort v. Norton, 12 S.C. 


[b] Illustrations —(1) Where a 
plumbing contractor, without writ- 
ten order from architect as required 
by contract, or knowledge or consent 
of defendants, constructed sewer con- 
nection to sewer in front of adjoin- 
ing lot, the contractor could not re- 
cover for such work, although there 
was no sewer in front of building as 
indicated by blueprint. Des Moines 
Plumbing & Heating Co. v. Magarian, 
207 N.W. 750, 201 Iowa 647. (2) One 
who agreed to board, lodge, and care 
for an aged relative at stipulated 
compensation could not recover addi- 
tional compensation for nursing the 
relative during illness, in the absence 
of an express contract providing for 


additional compensation for such 
services. McCormick y. Jones, 214 
S.W. 881, 185 Ky. 106. (3) Where a 


contractor asked contractee to select 
vestibule tile, the contractor could 
not recover for allegedly more expen- 
sive tile selected than the contract 
called for, where he failed to men- 
tion the extra expense at the time of 
selection, no agreement for extra 
charges having been made. Banwell 
v. Risdon, 241 N.W. 796, 258 Mich. 274. 


27. See, infra § 102. 

28. Fenninger v. Naughton Const. 
Co; 196 N.Y.S:° 499. 

[a] Defendant’s notice to plaintiff 


within the terms of an oral agree- 
ment for a stated amount prevented 
recovery on the theory of quantum 
meruit as for an extra, as any impli- 
cation of a promise to pay that might 
otherwise have been present was neg- 
atived by the notice. Fenninger v. 
Naughton Const. Co., 196 N.Y.S. 499. 


29. Ryan v. School Dist. No. 26, 
ee eee County, 270 P..865, 84 Colo. 
385. 


See Hyland v. Giddings, 11 Gray 
(Mass.) 2382 (holding that, where 
work is performed according to a spe- 
cial contract after the contract has 
been terminated by the employer, it 
cannot be recovered for on quantum 
meruit without proof of a new en- 
gagement). 


30. Nolan v. Consolidated School 
Dist. No. 3 of Callaway County, 300 
S.W. 5238, 222 Mo.App. 59. 


31. Ruemmeli-Dawley Mfg. Co. v. 
May Department Stores, (Mo.App.) 
231 S.W. 1031; Toronto v. Metallic 


Roofing Co., 37 Can.S.C. 692. 


[a] Where plaintiff has introduc- 
ed special contract in support of his 
action upon quantum meruit for sery- 
ices rendered, his claim being based 
upon “extras” not part of the general 
contract, he is bound by the terms of 
the contract reciting conditions un- 
der which extra labors were to be 
performed. Ruemmeli-Dawley Mfg. 
Co. v. May Department Stores Co., 
(Mo.App.) 231 S.W. 1031. 


32. Barlow v. U. S., 35 Ct.Cl. 514 
[aff 22 S.Ct. 468, 184 U.S 123, 46 L.Ed. 
463, 37 Ct.Cl. 547]; Davis v. Badders, 
10 So. 422, 95 Ala. 348; Escott & Son 
v. White, 10 Bush (Ky.) 169; Norwood 
v. Lathrop, 59 N.E. 650, 178 Mass. 208. 


[a] For example (1) there may 
be a recovery for extra work done 
at the instance of the other party or 
his authorized agent, although no 
separate written estimate therefor is 
submitted (Davis vy. Badders, 10 So. 
422, 95 Ala. 348), (2) or there is no 
order in writing (Barlow v. U. S., 35 
Ct.Cl. 514 [aff 22 S.Ct. 468, 184 U.S. 
123, 46 L.Ed. 4638, 37 Ct.Cl. 547]), (8) 
indorsed by the architect (Escott & 
Son v. White, 10 Bush (Ky.) 169), 
as required by the contract. (4) Ex- 
tras furnished by a building contrac- 
tor on written and oral orders of the 
Owner’s agent, with the owner’s con- 
sent and authority, instead of on writ- 
ten orders of the owner, as required 
by the contract, may be recovered for, 
Norwood v. Lathrop, 59 N.E. 650, 178 
Mass. 208. 


33. Turner y. Haight, 16 N.Y. 465. 
[a] Where plaintiff constructed 


that it considered certain work to be] piers inch or two thicker than con- 


tract specifications, this did not pre- 
clude him from recovering on the 
contract, as “it may as well be said 
that a plaintiff who hires for a month, 
and overworks his time a day or two, 
cannot recover for the month, as that 
this plaintiff cannot recover because 
he constructed these piers an inch or 
two thicker than the contract direct- 
Fig Turner vy. Haight, 16 N.Y. 465, 


34 Schwasnick v. Blandin, 65 F. 
(2d) 354; Flyum v. Alaska Packers’ 
Ass’n, 5 Alaska 200, 201. 


“There are two kinds of actions or 
suits for the recovery of money for 
wages or material furnished: One is 
on an express contract, where the 
amount claimed to be due is agreed 
upon by both parties. The other is 
a quantum meruit, where the plain- 
tiff claims that he performed service 
or furnished materials of a certain 
value, and that in the absence of any | 
express contract or agreement, he is 
entitled to recover that value.” 
Flyum v. Alaska Packers’ Ass’n, su- 
pra. 


[a] Plaintiff may not recover for 
breach of contract under common 
counts, and, where he fails to set up 
the contract in his pleading, he will 
be limited to a quantum meruit, al- 
though where, as in Vermont, local 
practice permits, a declaration in spe- 
cial assumpsit may be added to the 
common counts. “In the case at bar 
plaintiff did not add a count in special 
assumpsit, and as “the whole action 
was misconstrued; there could be no 
recovery on the contract at all.” 
Se pake ge v. Blandin, 65 F.(2d) 354, 


Election between action on express, 
contract or upon quantum meruit see 
Election of Remedies § 10 text and 
notes 4, 5. 


Form of action on: 
Sher ain generally see Contracts § 


Suit for wages see Master and Sery- 
ant § 263. 


35. U.S.—America v. Cornine-Ha- 
kanson Die-Casting Co., 27 F.(2d) 32. 


Alaska.—Flyum v. Alaska Packers” 
Ass’n, 5 Alaska 200. 


Del.—Nichols v. Vinson, 32 A. 2265, 
14 Del. 274. 


as 
pepe eee v. Flathers, 31 Iowa 


Mo.—Roll y. Inglish, 279 S.W. 769, 
220 Mo.App. 1077. 


Nev.—Colyer, v. Lahontan Mines: 
Co., 20 P.(2d) 654, 54 Nev. 358 [dem 
reh 17 P.(2d) 697, 54 Nev. 353, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 68-73] 


making of a special contract covering work or mate- 
rials.36 Where a recovery is sought for patterns 
made pursuant to a contract, an action for work, la- 
bor, and material is proper, rather than one for goods 
sold and delivered.?7 But the common eount for 
work and labor and materials furnished is not adapt- 
ed to a claim for unfinished work not delivered.*® 


Fees of a public official may be recovered in as- 
sumpsit for work and labor.*® 


[§ 69] 2. Resort to Equity. In the absence of pe- 
culiar facts, one seeking to recover for work and la- 
bor cannot resort to equity for relief;*® and it has 
been said that the right to abandon a special con- 
tract and sue upon a quantum meruit, although 
founded on equitable considerations, is a purely le- 
gal right which must be prosecuted in the law 
eourts,41 and that, where a plaintiff suing on a spe- 
cial contract has gotten into equity on other grounds, 
he must show performance under the contract to re- 
cover and may not in equity abandon the contract and 
recover on the basis of a quantum meruit or quantum 
valebat.*? 


Fact that one has a remedy by specific performance 
does not preclude him from maintaining assumpsit 
for the value of services rendered by him.** 


[§ 70] 3. Contract Payable Otherwise than in 
Money. As a general rule where, under a contract, 
the compensation for work and labor is payable oth- 


erwise than in money, it must be declared on special- 
ly.*4 


[§ 71] B. Venue. Under local practice*® it has 
been held that an action for work and labor may be 


maintained in the county where the work was per- 
formed.*® 


17 P.(2d) 699, 54 Nev. 357] (where 
complaint was construed as Stating 
action on quantum meruit). 
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expressly so permitting, an action for 
work and labor may be brought in 
the county in which the work was 
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[§ 72] C. Conditions Precedent—-l. In General. 
Under the general rules,*7 it has been held that no 
demand is necessary before bringing an action of as- 
sumpsit for services,#’ and that, where defendant 
forces plaintiff to abandon a special contract, the 
latter is excused from demanding performance there- 
under before instituting an action under the com- 
mon counts for services performed under such spe- 
cial contract ;+2 although it has also been held that 
an action will not lie to recover for work until de- 
fendant has been notified of its completion,®® and 
that, before commencing suit for services of uncer- 
tain value, the price thereof should be fixed>* and de- 
manded of defendant.® 


Completion of work is not a condition precedent 
to a recovery by an engineer for services rendered 
by him during its progress, where the contract un- 
der which the work is done is apportionable and the 
benefits accrued with the progress of the work.°* 


Statute preventing a recovery by a contractor, un- 
der a mechanie’s lien, until all claims are paid, where 
he has failed or refused to furnish a list of material- 
men and laborers, applies to a recovery under such 
statute and not to an action on the common counts.°4 


[§ 73] 2. Approval of Third Person. Where the 
approval of a third person is made a condition pre- 
cedent to recovery for work or materials furnished 
under a special contract, and instead of suing on the 
contract plaintiff sues under the common counts,°> 
it is generally held that the approval of such third 
person is not a condition precedent to recovery on 
the basis of an implied contract for the work or ma- 
terials,°® although there is authority to the contra- 
ry.57 
10 So. 422, 95 Ala. 348; Fulton Coun- 


ty v. Gibson, 63 N.E. 982, 158 Ind. 
471; Adams v. Cosby, 48 Ind. 153; 


_| done. Lucas v. Samford, 135 So. 576, | Gillis v. Cobe, 59 N.E. 455, 177 Mass. 
Z ete ee see AS-| 993 Ala. 235; Gay v. Cummings, 122|584; Dinsmore v. Livingston County, 
umpstt, M So. 313, 23 Ala.App. 8. 60 Mo. 241; Yeats v. Ballentine, 56 


Causes of action and character of 47. 


assumpsit appropriate thereto in gen-| 98-30 

eral see Assumpsit, Action of §§ 9-26. 48 
36. See supra §§ 42-67. No. 4, 32 N.H. 1 
37. Prince v. Down, 2 E.D.Smith 

(N.Y.) 525. vt. 214 
3g. Allen y. Thrall, 36 Vt. 711. 50. 


(Ind.) 
.[a]. Payment 


39. Tillman v. Wood, 58 Ala. 578; 
Harris v. Christian, 10 Pa. 233. 


See Assumpsit, Action of §§ 
Wilson aA School Dist. 
49. Davis v. Streeter, 54 A. 185, 75 
Johnson v. Moore, 1 Blackf. 


in jland.—Where 


Mo. 530; Neenan v. Donoghue, 50 Mo. 
493; Linnenkohl v. Winkelmeyer, 54 
Mo.App. 570. Compare Williams v. 
Chicago, etc., R. Co., 20 S.W. 631, 112 
Mo. 463, 34 Am.S.R. 403 (to the effect 
that plaintiff suing on a quantum 
meruit count may show that en- 
gineer’s certificate was erroneous); 
Bean v. Miller, 69 Mo. 384 (holding 
that, where a contract for the con- 
struction of a road provides for in- 


40. Wolf v. Irons, 8 Ark. 63. 


41. Schillinger Bros. Co. v. Bosch- 
Ryan Grain Co., 116 N.W. 132 [mod 
in other respects 122 N.W. 961, 145 
Iowa 750]. 


42. Schillinger Bros. Co. v. Bosch- 
Ryan Grain Co., supra. 


43. Reynolds vy. Reynolds, 62 A. 
1036, 74 Vt. 463. 


44, Anderson v. Rice, 20 Ala. 239; 
Cochran vy. Tatum, 3 T.B.Mon. (Ky.) 
404; Id., 1 J.J.Marsh. (Ky.) 394. 
also Powling v. Varnum, 19 F.Cas.No. 
11,364, 2 Cranch C.C. 423 (holding 
that assumpsit will not lie for work 
and labor done in the lifetime of de- 
fendant’s intestate under a special 
contract for payment by the convey- 
ance of land, without showing fraud 
in the making of such contract). 


45. See statutory provisions. 
46. See cases infra this note. 
{a] In Alabama, under a statute 


work is done under an oral agreement 
that the employer shall pay for it by 
conveying certain land when he 
should acquire the title thereof, al- 
though he is not legally bound to 
convey the land, yet an action will not 
lie to recover of him pay for the work, 
until notice is given to him that the 
work is completed, and he thereupon 
fails to convey. Johnson y. Moore, 
1 Blackf. (Ind.) 253. 


51. Parr v. Jones, Add. (Pa.) 138. 
52. Parr v. Jones, supra. 


53. Wagner vy. Edison Electric II- 
luminating Co., 75 S.W. 966, 177 Mo. 
44 [rev 82 Mo.App. 287]. 


Recovery for part performance gen- 
erally see supra §§ 56, 57. 


54. Parshley v. Goodbread, 52 So. 
145, 59 Fla. 343. ‘ 


55. See supra §§ 42-67. 


56. Catanzano v. Jackson, 73 So. 
510, 198 Ala. 302; Davis v. Badders, 


stallment payments on estimates by 
an engineer, and the contractor is pre- 
vented from completing the work 
through the fault of the other party, 
he may recover for work done, al- 
though no estimate thereon has been 
made by the engineer). 


[a] Approval of commissioner.— 
If one who performs work under a 
contract providing that it shall be 
performed to the satisfaction of a 
commissioner brings his action to re- 
cover on a quantum meruit, instead 
of on the contract, his right to recov- 
er is not dependent on his having se- 
eured the approval of such commis- 
sioner. Dinsmore v. Livingston Coun- 
ey, 60 Mo. 241. 


Recovery where defendant or his 
agent is unreasonably dissatisfied 
wee sore see supra § 51 text and 
note . 


57.. Hanley v. Walker, 45 N.W. 57, 
79 Mich. 607, 8 L.R.A. 207; Borup v. 
Von Kokeritz, 147 N.Y.S. 832, 162 App. 
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[§ 74] 3. Plaintiff's Return of Consideration Re- 
ceived. It has been held that one cannot rescind a 
contract for work and labor and bring an action up- 
on a quantum meruit, without first returning what he 
has received under the contract,°* but that where a 
contractor cancels a contract against the will of his 
subcontractor, the latter need not, before suing on a 
quantum meruit, tender the contractor what he has 
been paid, it being sufficient if he credits such pay- 
ments.°° 


[§ 75] D. Defenses*°—1. In General. It is no 
defense to an action on an implied contract for work 
and labor that defendant was guilty of a tort in 
using the labor,*! although one who in the perform- 
ance of work labors for a greater number of hours 
than is allowed by statute cannot recover for the 
work done in the prohibited time.®? 


Estoppel. Defendant who has, in a case of dis- 
pute as to who is liable for work, agreed to pay first 
and arbitrate afterward, is estopped to deny any lia- 
bility on its part.®* 


Laches. 
in a suit devotes much time and labor to it, the fact 


WORK AND LABOR 


Where one of several persons interested . 


[§§ 74-76 


that he does not press a claim for compensation for 
a long time affords ground for presuming that such 
claim has been abandoned.** 


Fraud, of plaintiff is not a defense to his suit for 
services and support where the consideration which 
he obtained by fraud has been returned.*® The fact 
that plaintiff interfered with dealings in an effort to 
prevent defendant from reaping the advantage of the 
latter’s fraud on plaintiff will not preclude plaintiff 
from recovering the value. of his services.°® 


Damages caused by third persons not in privity 
cannot be pleaded as a defense to an action by plain- 
tiff for his personal work and laber.®* 


[§ 76] 2. Payment. Payment is a good defense 
to an action for services, work and labor, or inciden- 
tal materials,*® and, where the performer has already 
received the reasonable value of such services as he 
performed, he may recover no more on a quantum 
meruit,®® although it is no defense that a third per- 
son not acting for defendant has previously paid 
plaintiff for the same work for which he seeks pay- 
ment from defendant.*° 


Div. 394; Gillies v. Manhattan Beach 
fmps Cosn26 N.Y.Sav3sl,- 73) EHun..507, 
[aff 42 N.E. 196, 147 N.Y. 420]; Ekins 
v. Bruce, 30 U.C.Q.B. (Ont.) 48. 


[a] Subcontractor performing work 
for contractor covered by a contract 
between defendant and the contractor 
has been denied the right to recover 
under the common counts against de- 
fendant where the work was not ap- 
proved by a manager whose approval 
was expressly made a condition pre- 
eedent to any liability of defendant to 
plaintiff subcontractor. Standing v. 


London Gas Co., 21 U.C.Q.B. (Ont.) 
209. 

58. Besley v. Dumas, 6 I11.App. 
291. 

59. O’Dwyer vy. Smith, 77 N.Y.S. 


88, 38 Misc. 136. 


60. Defenses based upon or arising 
from: 


Necessity of contract see supra § 1. 


General nature and grounds of obliga- 
tion see supra §§ 2-17. 


Relation of parties see supra §§ 18- 


. 


Effect of express contract see supra 
§§ 42-67. 


Time to sue and limitations see in- 
fra §§ 81, 82. : 


61. Tennessee Coal, Iron & R. Co. 
v. Butler, 65 So. 804, 187 Ala. 51. 


[a] For example, where defend- 
ant who leased convict labor, retained 
a convict in its custody and required 
him to render services, although he 
was entitled to his discharge, defend- 
ant cannot defeat an action by the 
convict on the implied contract by 
showing that it was guilty of a tort 
in wrongfully continuing the convict’s 
imprisonment. Tennessee Coal, Iron 
& R. Co. v. Butler, 65 So. 804, 187 Ala. 
Hy 


62. Billingsley v. Marshall Coun- 
ty, 49 P.-329, 5 Kan.App. 435. 


63. Central Trust Co. of New York 
v. Colorado Ry., Light & Power Co., 
supra. 


[a] Tustration.—The owner of a 
building was estopped to deny liabil- 
ity for repairs, by a contract by 


which it agreed to pay for the repairs 
and arbitrate the question of liability 
with a third party afterward. Cen- 
tral Trust Co. of New York v. Colo- 
1e0¢ Ry., Light & Power Co., 200 F. 
85. 


64. Tebbs v. Duval, 17 Gratt. (58 
Va.) 349. 
65. Lima v. Campbell, 106 N.E. 


858, 219 Mass. 258. 


[a] Illustration.—Where plaintiff, 
having agreed to care for her mother, 
by undue influence obtained a con- 
veyance of all her property, a decree 
in favor of the mother’s conservator, 
vacating such transfers, placed the 
parties in status quo and nullified the 
fraud, so that it was no defense to 
plaintiff’s subsequent action to recov- 
er for the mother’s support, the rule 
being that on return of the property 
plaintiff should be put in statu quo 
by having restored to her the right of 
action which she gave up to obtain 
the conveyances. Lima v. Campbell, 
106 N.E. 858, 219 Mass. 2538. 


66. C. W. Hahl & Co. v. Southland 
Immigration Ass’n, 116 S.W. 8381, 53 
Tex.Civ.App. 592. 


[a] MTlustration.—Where plain- 
tiffs and defendants agreed to co- 
operate in the sale of lands of others 
for a division of the profits, and plain- 
tiffs placed the land of another with 
defendants to sell, and assisted de- 
fendants in making a sale under the 
belief that they would share in the 
profits, and defendants, to defraud 
plaintiffs, purchased the land in their 
own name, and contracted to sell the 
same and thereby reaped large profits, 
that plaintiffs subsequently endeavor- 
ed to prevent defendants from pro- 
curing the land did not deprive them 
of their right to recover on a quan- 
tum meruit.) (C.. Wieitahl & eGo.) va 
Southland Immigration Ass’n, 116 S. 
W. 831, 53 Tex.Civ.App. 592. 


67. Central Trust Co. of New York 
NG I ie Ry., Light & Power Co., 


[a] Damages: caused by concern 
for which plaintiff was sales agent.— 
It is,no defense to an action to re- 
cover for repairs to machinery, made 
by plaintiff personally, that the re- 


pairs were made necessary by the 
negligence of the company which 
made and sold the . machinery, 
through its agent who installed the 
same, and that plaintiff was also a 
sales agent for the same company. 
Central Trust Co. of New York v. 
Epler ade Ry., Light & Power Co., 200 


68. Ala.—lLindsey Lumber & Ex- 
port Co. v. Faile, 1389 So. 102, 24 Ala. 
App. 520 [cert den 139 So. 104, 224 
Ala. 261]; Mills Lumber Co. v. Heard, 
134 So. 85, 24 Ala.App. 370. 


Conn.—Leahy v. Cheney, 98 A. 132, 
90 Conn. 611, L.R.A.1917D 809. 


Ga.—Craft v. Colquitt County, 121 
S.E. 872, 31 Ga.App. 610. 


Me.—Preble v. Preble, 97 A. 9, 115 
Me. 26. 


Mass.—Phelps vy. Sheldon, 13 Pick. 
(Mass.) 50, 23 Am.D. 659. 


[a] Payment to plaintiff’s employ- 
er.— Where plaintiff cut logs for one 
Moore, who was either employed by, 
or had contracted with, the owner to 
cut logs, and where plaintiff was paid 
for all the logs he had cut while 
working under Moore, and thereafter 
defendant owner made a contract 
with one Mills to cut logs, Mills be- 
ing an independent contractor and not 
an employee of defendant, and where 
Mills employed plaintiff to do part of 
the cutting, and where defendant paid 
Mills, the contractor, all it owed him 
but Mills failed to pay plaintiff, plain- 
tiff could not recover from defendant 
owner for his work and labor, as de- 
fendant had already paid plaintiff's 
employer for the same. Lindsey 
Lumber & Export Co. v. Faile, 139 So. 
102, 24 Ala.App. 520 [cert den 139 So. 
104, 224 Ala. 261]. 


69. Jones _v. Deyer, 16 Ala. 221; 
Robinson v. Van Vleet, 121 S.W. 288 
91 Ark. 262; O’Donnell v. James E. 
Sipprell, Inc., 1 P.€2d) 322, 163 Wash. 
369, 76 A.L.R. 405. 


70. Wallace v. De Young, 98 Ill. 
638, 38 Am.R. 108; Bowman Realty 
Co. v. Moss, 148 S.W. 765, 147 Ky. 103. 


[a] Ilustration.—In an action for 
services in advertising a real estate 
sale, it was no defense that a news- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 76-78] 


Part payment in money or otherwise will not bar 
plaintiff from recovering on a quantum meruit for 
the balance due,’7? and the fact that partial pay- 
ments have previously been made under a contract 
will not defeat recovery where such partial payments 
were not a full discharge of defendant’s obligation.” 


Plaintiff’s failure to pay third person for materi- 
als bought on eredit and used in plaintiff’s work for 
defendant is no defense to plaintiff’s suit for work 
and materials.7% 


. 


Defendant's agreement to pay third person. 
Where an employer agrees to render an equivalent 
for services performed, it is no defense to an action 
for compensation that he agreed to pay some third 
person who has no legal claim to the services or the 
compensation, especially where defendant does not 
show that he has paid such third person."* 


[§ 77] HE. Persons Entitled. Where compensa- 
tion is to be made for services, the person rendering 
them is entitled to recover it, unless another can show 
a better right.7> The assignee of all sums due or to 
become due under a contract for services, which is 
voluntarily abandoned by the assignor, cannot recov- 
er on a quantum meruit for part performance by the 
latter.‘® One who has paid for services rendered to 
another, for which he was not liable, may maintain 
an action of assumpsit, in the name of the person 
rendering the services, for the amount thus paid by 
him.?* Jf work and labor was done by the party for 
whose use suit is brought, a nominal party cannot 
recover the price of it unless he stands in such a re- 
lation that the right to compensation inures to him.7® 


Employing assistants. Where one is employed to 
render services, the employment of assistance does 
not deprive him of the right to full compensation but 
only renders him liable to his employees for their 
services.*? 
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[71 C.J.] 118 


Under an ordinance making it the duty of the chicf 
of a municipal fire department to assign a fireman 
to all performances in any theater, who shall be paid 
by the manager of the theater, suit for the services 
may properly be brought in the name of the fireman 
as the person performing the services.*®° 


Where work is performed by partners, an assump- 
sit on a quantum meruit can be maintained only in 
their names, although the contract for the work was 
made by one of the partners before the formation 
of the partnership.§* 


[§ 78] F. Persons, Liable’?—1. In General. 
Since a contract, express or implied, is the basis of 
liability for work and labor,®* only the person con- 
tracting for services is liable therefor.** Thus a per- 
son benefited by work performed is not liable there- 
for, if credit was given solely to another at whose 
request it was performed,’®> where an institution 
permits work beneficial to it to be performed on the 
express condition that it is not to be held lable for 
the cost thereof, performance of the work at the in- 
stance and upon the eredit of outside parties impos- 
es no liability upon such institution,®® there is no im- 
plied liability on the part of an employer to pay his 
employee for services rendered to a third person,*? 
one working for an independent contractor does not 
thereby create a debt against the owner who has con- 
tracted to have the work done,®® and, where a lia- 
bility for goods or services is legally implied against 
a particular person, the mere presence of another, 
who assists in ordering or obtaining them, will not 
make the latter liable without his express promise.®® 
Where the parties have formally declared their mu- 
tual understanding and intent that certain parties 
afterward sued as defendants shall not be held lia- 
ble for future work, plaintiff’s joinder in such dee- 
laration will preclude his recovery as against such 
defendants.°° 


paper for which plaintiff worked as 
a reporter, without any arrangement 
with defendant, had agreed to and 
had paid plaintiff for the same serv- 
ices for which he sought payment 
from defendant. Bowman Realty Co. 
v. Moss, 143 S.W. 765, 147 Ky. 103. 


71. Brown v. Woodbury, 67 N.E. 
327, 183 Mass. 279. 


72. U. S. Fidelity & Guaranty Co. 
& ceeshik Grace Contracting Co., 263 
", 283. 


{a] Tiustration.—A contractor for 
construction work, who is justified in 
terminating the contract before com- 
pletion for default of the other party, 
if otherwise entitled to recover on a 
quantum meruit for all the work done 
and materials furnished under the 
contract, is not precluded from doing 
so because he has received various 
partial payments as the work pro- 
gressed, where the contract is not di- 
visible, in the sense that such par- 
tial payments did not fully discharge 
all of the other party’s obligations for 
all the work that had been done and 
all of the materials that had been 
furnished up to the end of the periods 
covered by the partial payments, re- 
spectively. U.S. Fidelity & Guaranty 
Co. v. Robert Grace Contracting Co., 
263 F. 288. 


73. Ward v. Alpine Tp., 171 N.W. 
446, 204 Mich. 619. 


{a] For example, in assumpsit for 
{71 Cc. J.—8] 


labor and for the value of materials 
furnished under and used in an at- 
tempt to perform a contract with de- 
fendant, and afterward taken by de- 
fendant and used in completing the 
work, that plaintiff had bought such 
materials from a third person on 
credit and had not yet paid for them 
was no defense. Ward y. Alpine Tp., 
171 N.W. 446, 204 Mich. 619. 


74. Lewis v. Trickey, 20 Barb. (N. 
Nianooe 


75. Lewis v. Trickey, 20 Barb. (N. 
CA) LH hs 


76. Homer y. Shaw, 58 N.E. 160, 
177 Mass. 1. 


77. Wallace 
692, 


78. Mooney v. Ivey, 8 Ala. 810. 


79. Horne vy. McRae, 30 S.E. 701, 
5S. Camods 


80. Tannenbaum v. Rehm, 44 So. 
532, 152 Ala. 494, 126 Am.S.R. 52, 11 
L.R.A.N.S. 700. 


Neve Schnader v. Schnader, 26 Pa. 


82. Nature and grounds of liabil- 
ity generally see supra §§ 1-17. 


83. See supra § ale 


84. Mott v. Wright, 184 P. 517, 438 
Cal.App.. 21; Anderson v. Fuller, 18 
Pick. (Mass.) 572. 


Employment of or by third person 


v. Moulton, 62 N.H. 


generally see supra § 12. 


Services rendered under agreement 
et or direction of, agent see supra 


85. Tripp v. Hathaway, 15 Pick. 
(Mass.) 47; Owen v. Hadley, 171 S.W. 
983, 186 Mo.App. 1, 11 [cit Cyc]. 


Conferment of benefit generally see 
supra §§ 3, 4. 


86. Bateman vy. Lancaster General 
Hospital, 20 Lanc.L.Rev. (Pa.) 238. 


87. Boldwin vy. Fowler, (Mo.App.) 
217 S.W. 637. 


[a] For example, although a wife 
employing one not related to her was 
under an implied obligation to com- 
pensate the performer for services 
rendered such wife, there was no im- 
plied promise on the wife’s part to 
pay the reasonable value of services 
rendered to her husband. Boldwin vy. 
Fowler, (Mo.App.) 217 S.W. 637. 


88. McConnell y. Frost, (Tex.Civ. 
App.) 45 S.W.(2d) 777. 


89. Sears v. Giddey, 2 N.W. 917, 
41 Mich. 590, 32 Am.R. 168. 


[a] For example, the adult son of 
a deceased woman present when her 
husband ordered her casket was not 
liable. Sears v. Giddey, 2 N.W. 91%, 
41 Mich. 590, 32 Am.R. 168. 


90. Coen & Conway v. Scott Coun- 
ty Sav. Bank, 218 N.W. 325, 205 Iowa 
483. 
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Keeper of prison who receives the benefit of the 
labor of one imprisoned under the sentence of a court 
having no jurisdiction is liable therefor.°* 


Liability of municipality or public officer. A mu- 
nicipality is liable for services rendered for its ben- 
efit upon the request of the proper authorities.°? But 
a public officer may be personally liable for services 
rendered at his request in connection with official 
business, if he individually derives a benefit there- 
from,®? or if in requesting such services he acted 
without authority.*4 


Liability of subscribers. Where a subscription is 
made for the construction of a road, when the road 
is completed, the person by whom it was constructed 
may recover from the subscribers on the common 
counts for work and labor.®° 


[§ 79] 2. Joint Liability. Where work is done 
at the instance or for the benefit of several persons 
they may be jointly liable to pay therefor, although 
they are not partners.°* Minor heirs do not, how- 
ever, become jointly liable with the personal rep- 


resentative for services rendered the estate by an_at-.. 


torney,®? and judgment against joint defendants may 
not be had in the absence of proof of their joint la- 
bility.°§ 

{[§ 80] G. Parties.°® The fact that several per- 
sons cooperated in rendering services does not pre- 


elude their suing separately for compensation.t In 
a common-law action for work, labor, and services, 
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there must be a complete cause of action against each 
defendant, or the complaint is demurrable as to any 
defendant against whom a cause of action is not stat- 
ed.2 A plaintiff suing for work and labor which he 
was compelled to perform may join as parties defend- 
ant all who jointly compelled the service and receiv- 
ed the benefits thereof.* 


[§ 81] H. Time To Sue and Limitations*—1. Pre- 
mature Action. Where there was a special contract 
for work or materials, but suit for compensation is 
brought under the common counts on the basis of 
an implied contract,® suit as on a quantum meruit 
for part performance after plaintiff’s breach is not 
premature because brought prior ta the time for pay- 
ment specified in the special contract,® and on de- 
fendant’s repudiation of the contract suit as on a 
quantum meruit may be brought for services ren- 
dered, although the time specified in the special con- 
tract for defendant’s performance has not expired,’ 
but it has been held that, where one has performed 
work and labor under an agreement, to be paid there- 
for by note of the party employing him, and there has 


been a refusal to deliver the note at the time speci- 


fied in the agreement, indebitatus assumpsit will not 
lie for the work and labor until after the time when 
the note would have matured, if it had been given. 


{§ 82] 2. Limitations. An action to recover upon 
an implied contract for work and labor must be 
brought within the time, if any, limited by statute.® 
Where materials are furnished from time to time, un- 


{a] Paper not strictly contract, 
whereby lessor owner and lessee dis- 
elaimed future liability for contrac- 
tor’s work for sublessee and which 
was Signed also by the contractor, 
precluded contractor’s recovery from 
lessor or lessee. Coen & Conway v. 
Scott County Sav. Bank, 218 N.W. 
325, 205 Iowa 483. 


91. Patterson vy. Prior, 18 Ind. 440, 
81 Am.D. 367. 


oe Evansville y. Thayer, 59 Ind. 
324, 


93. 
521, 


94. Baker vy. 
(Mass.) 312. 


95. Sperry v. Johnson, 11 Ohio 452. 


96. Snyder v. Neal, 89 N.W. 588, 
129 Mich. 692; McIntyre v. Montana 
Gold Mountain Mining Co., 108 P. 353, 
41 Mont. 87, 137 Am.S.R. 701; Beach 
v. Raymond, 2 E.D.Smith (N.Y.) 496. 


[a] For example, where work on 
a@ group of mining claims was done 
at the instance of two individuals 
who in part paid therefor, they were 
personally liable for the amount un- 
paid, whether they were technically 
partners or not. McIntyre v. Mon- 
tana Gold Mountain Mining Co., 108 
P. 358, 41 Mont. 87, 137 Am.S.R. 701. 


97. Rogers v. Heath, 12 N.W. 862, 
48 Mich. 583. 


98. Anderson v. Fruitvale Transp. 
Co., 1162. IN. W.., (273,,,:195. Mich: *734 
(where the record failed to show any 
joint liability of three corporate de- 
fendants with each other or with an 
individual defendant, and where it 
was held that, where plaintiff livery 
keeper performed services for two 
zorporate defendants and an _ indi- 
vidual defendant, she must show to 
which corporation credit was extend- 


Buckingham vy. Smith, 23 Miss. 


Thayer, 3 Mete. 


ed or such an undertaking of the in- 
dividual defendant to pay for all serv- 
ices as satisfies the statute of frauds). 


99. Parties to civil actions gener- 
ally see Parties 47 C.J. p 1. 


1. Anthanissen y. Dart, 20 S.E. 124, 
94 Ga. 548. 


[a] Illustration.—‘““Where three 
render services without request, and 
another takes the benefit of the gen- 
eral result, thereby rendering himself 
liable on an implied undertaking to 
pay for the services, the three are not 
bound to sue jointly merely because 
they co-operated in rendering the 
services, and had an understanding 
among themselves as to a division of 
the compensation. Each one is en- 
titled to stand upon his right, as 
against the defendant, to recover for 
himself the value of his own services, 
unless some other reason for imply- 
ing a joint rather than a several con- 
tract appears.” Anthanissen v. Dart, 
20 S.E. 124, 94 Ga. 543. 


2. Leszynsky v. Levinsohn, 156 N. 
Y.S. 494, 170 App.Div. 514. 


3. Hamby v. Collier, 71 S.E. 481, 
1386 Ga. 309. 


4. Where recipient promised to 
compensate performer by will see 
Wills § 208 text and notes 57-65. 


5. See supra §§ 42-67. 


6. Huggins v. Hill, (Mo.App.) 245 
Faced 1105, 1108 [transf 236 S.W. 


_ “The contention, made for the first 
time on the rehearing of this appeal, 
that the suit is prematurely brought, 
loses sight of the fact that the action 
is not on the contract, but is one for 
the value of the things furnished 
toward, and which went into, the cost 
of the improvements made by plain- 
tiff on defendant’s property, and of 


which she has received the benefit. 
The time specified In the contract 
when defendant was to make final 
payment, or any payments, has noth- 
ing to do with the right to be reim- 
bursed for the value of what plaintiff 
did and furnished toward the defend- 
ant’s building, less the damage caus- 
ed by the breach, which, under the 


pleadings, was the excess over the 
contract price.” Huggins vy. Hill, su- 
pra. P 


7. Storms v. Corwin, 147 A. 578, 7 
N.J.Misc. 931. 


[a]. Expulsion’ of plaintiff from 
defendant’s home and farm after sery- 
ice of written notice to move being a 
renunciation of defendant’s contract 
to provide for plaintiff as long as he 
lived and otherwise compensate him 
for services rendered after reaching 
his majority, he could recover on a 
quantum meruit for such services, al- 
though the time for performance of 
the contract had not expired. Storms 
v. Corwin, 147 A. 578, 7 N.J.Misc. 931. 


Lideg Huston vy. Mehaffey, 2 Pa.L.J.R. 


9. Boogher v. Roach, 25 App.D.C. 
324; Pollock vy. Ray, 85 Pa. 428. And 
see statutory provisions. 


Limitations applicable to: 
Assumpsit, Action of § 32. 


Implied contracts generally see Limi- 
tations of Actions § 97. 

Contracts of employment see Limita- 
tions of Actions §§ 71, 72. 


Application of Louisiana statutes 
limiting time of recovery for: 


Professional services see Limitations 
of Actions § 72. 


Work or materials on vessels see 
Limitations of Actions § 71. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“ 
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der a special contract to furnish the iron work nee- 
essary for a building, and the special contract is 
abandoned before its full performance by reason of 
the destruction of the building in an incomplete 
state, in an action as on a quantum meruit the statute 
of limitations will begin to run as against each item 
or parcel from the time of its delivery.!°® 


[§ 83] I. Pleading—1l. Declaration, Petition, or 
Complaint!1—a. In General. Under the liberal rules 
of pleading now generally in vogue, a declaration, 
complaint, or petition in an action to recover for 
services, work and labor, or incidental materials, is 
sufficient, if by a fair and natural construction it sets 
forth a substantial cause of action,?? although it may 
be inartificial, defective in statement as to matters 
not affecting the substance, and even in some respects 
uncertain and ambiguous,!® and if it states a cause 
of action on any theory it will be good as against a 


10. Schillo v. McEwen, 90 Ill. 77. 
‘ 11. Generally see Pleading §§ 132- 
96. 


12. Ala—Life & Casualty Ins. Co. 
v. Cain, 116 So. 154, 217 Ala. 301. 


Cal.—Lacy Mfg. Co. v. Los Angeles 
a ete., Co., 106 P. 413, 12 Cal.App. 


Ind.—Ft. Wayne, etc., R. Co. v. 
McDonald, 48 Ind. 241; Flowers v. 
EOORTRER, 87 N.E. 1107, 43 Ind.App. 


N.Y.—Akers v. New York Mut. lL. 
Ins. Co., 112 N.Y.S. 254, 59 Misc. 273; 
Gerhardt v. Amman, 2 N.Y.CityCt. 


104. 
N.C.—Hayman vy. Davis, 109 S.E. 
554, 182 N.C. 563. 


S.D.—Busta v. Wardall, ‘52 
ALS Sul). ds ds 


[a] Effect of unnecessary particu- 
larity. —(1) A complaint in general 
form for work and labor is not ren- 
dered demurrable by the fact that it 
sets out the manner of the employ- 
ment and character of the work with 
unnecessary particularity, where the 
facts stated do not show a special 
contract, nor increase defendant’s li- 
ability beyond such general employ- 
ment. Ft. Wayne, etc., R. Co. v. Mc- 
Donald, 48 Ind. 241. (2) A common 
count for work and labor, alleging a 
request by employees while acting in 
the line and scope of agency instead 
of alleging merely that the work and 
labor was performed by plaintiff for 
defendant at his request, as prescrib- 
ed by Code (1923) vol 4 p 501 form 10, 
was not demurrable. Life & Casualty 
Ins. Co. v. Cain, 116 So. 154, 217 Ala. 
301. 


13. Conrad Nat. Bank v. Great 
Northern R. Co., 61 P. 1, 24 Mont. 178; 
Prye v. Kalbaugh, 97 P. 331, 34 Utah 
306. 


14. Bullard v. Zimmerman, 268 P. 
512, 82 Mont. 434. 


[a] Complaint construed as stat- 
ing cause of action on debt.—Where 
a complaint in an action for value of 
services, alleged to have been per- 
formed at defendant’s request, stated 
a cause of action in debt against de- 
fendant it was good as against a gen- 
era] demurrer. Bullard v. Zimmer- 
man, 268 P. 512, 82 Mont. 434. 


[b] Petition held sufficient as 
against the contention that it stated 
a cause of action neither in contract 
nor on a quantum meruit. Huggins 
v. Hill, (App.) 245 S.W. 1105 [transf 
(Mo.) 236 S.W. 1056]. 


Determination ,of character of ac- 


N.W. 
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tion as on special contract or quan- 
tum mernit see infra § 84. 


15. Jones v. Buckley, 19 Ala. 604; 
Agosto v. Woods, 13 Porto Rico 356; 


tover & Croft v. Allen, 6 Heisk. 
(Tenn.) 614. 2 
[a] For example, “the starting 


part of a declaration in the words, 
‘plaintiffs in this suit complain of 
James Allen, the defendant in this 
suit, who has been summoned to an- 
swer the plaintiffs in an action of as- 
sumpsit, to their damages, etc.; for 
that, whereas the defendant hereto- 
fore, to-wit, on the 8th of January, 
in the year of our Lord, 1868, by his 
certain account, for work and mate- 
rials, rendered and proven, and now 
shown to the court, became liable to 
said plaintiffs in the sum of $178.18, 
including lawful interest,’ is not good 
either as a common law or Code decla- 
ration. It does not allege by whom 
and for whom the work was done, 
nor by whom nor to whom the mate- 
rials were furnished; there is no 
averment of an undertaking or prom- 
ise nor of facts constituting an un- 
dertaking or promise on the part of 
the defendant to pay for work or ma- 
terials; there is no averment of the 
fact, or of circumstances constituting 
the fact, that the materials were fur- 
nished, or the work done, at the in- 
stance or request of defendant. It 
conveys no reasonable certainty of 
meaning, nor does it, by a fair and 
natural construction, show a substan- 
tial cause of action. It does not ap- 
pear whether the consideration is exe- 
cuted or executory; whether due up- 
on demand, contingently or on a day 
certain; nor whether the contract is 
express or implied.” Stover & Croft 
v. Allen, 6 Heisk. (Tenn.) 614. 


[b] Complaint held insufficient to 
state cause of action either in con- 
tract or quantum meruit.—A com- 
plaint alleging that plaintiffs, as ar- 
chitects, were employed by defendant 
to prepare plans for a hotel and su- 
pervise the construction, that they 
prepared the plans, but defendant re- 
fused to go on with the building, and 
alleging the reasonable value of the 
services in preparing the plans and 
of supervision which had not been 
paid, was insufficient to state a cause 
ef action either on an express con- 
tract, since it stated no promise oar 
agreement, or on quantum meruit for 
the value of services performed, since 
it stated no value of the services 
which had been performed, but only 
of all the services to be performed. 


Schwalbe y. Postle, 214 P. 3888, 73 
Colo. 181. 
16. Hodges v. Friedheim, 49 N.Y.S. 


general demurrer;1* 
construction of pleadings as respects form, a declara- 
tion, petition, or complaint for work or incidental 
materials will be bad if it fails to state a cause of 
action!® against defendant,!® and to set forth the 
facts thereof in such a way as to apprise defendant 
of the nature of the claim against him.*? 
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but notwithstanding liberal 


General omnibus count with due reference to an- 
nexed account for labor has been held in substance 
a count on account annexed for work and labor.1® 


[§ 84] b. Determination of Character of Action 
as on Special Contract or on Quantum Meruit. In 
determining whether a suit for work and labor is 
brought on a special contract or as under the common 
counts, the fact that plaintiff sets out the contract 
does not necessarily constitute such as his cause of 
action,!® and, irrespective of whether a special con- 


529, 25 App.Div. 608. 


17. Mathews v. Burch, 29 S.E. 697, 
103 Ga, 539; Sidway v. Missouri Land, 
etc., Co., 68 S.W. 705, 163 Mo. 342; 
Farcy v. Lee, 10 Abb.Pr. (N.Y.) 143. 


[a] TIllustration.—Under Rev. St. 
(1899) § 592, requiring that the peti- 
tion in an action shall contain a plain 
and concise statement of the facts 
constituting the cause of action, and 
§ 612, providing that the precise na- 
ture of the charge must be apparent, 
and despite liberal rules of pleading, 
a petition for work and labor done 
which fails to set forth the character 
of the work, and the authority by 
which it was rendered, is insufficient. 
Sidway v. Missouri Land & Live- 
Sirs Co., Ltd., 68 S.W. 705, 163 Mo. 


1g. King v. Thompson, 101 A. 724, 
116 Me. 316. 


[a] For example, a general omni- 
bus count, with a specification that 
under it plaintiff will show that de- 
fendant is indebted to her for labor 
according to account annexed, is a 
count on account annexed for work 
and labor, since plaintiff’s right of re-- 
covery is limited by her specification. 
ine Thompson, 101 A. 724, 116 

e. : 


19. U.S.—Blair Engineering Co. v. 
Page Steel & Wire Co., 288 F. 662. 


Ind.—Flowers v. Poorman, 87 N.E. 
1107, 43 Ind.App. 528. 


La.—Guillot vy. Wilhelm Moss Co., 
5 La.App. 749. 


Mo.—W. W. Brown Const. Co. v. 
MacArthur Bros. Co., 189 S.W. 104, 
236 Mo. 41; Joern v. Bang, (App.) 200 
S.W. 737, 738; McCormick v. United 
States Fidelity & Guaranty Co., 89 
S.W. 905, 114 Mo.App. 460. 


Wash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672. q 


“The fact that the terms of the con- 
tract are stated in the petition is not 
conclusive that the suit is one on the 
contract.” Joern v. Bang, supra. 


[a] Recitals of contract merely ex- 
planatory.—A complaint which set 
forth in detail the provisions of a con- 
tract between the parties, which was 
unenforceable because lacking mu- 
tuality, and then alleged that plaintiff 
performed work and labor and ex- 
pended money of a stated reasonable 
value and prayed for a judgment for 
that value, but nowhere declared on 
the agreement or asked damages for 
its breach, was not a complaint seek- 
ing recovery on the void contract, but 
was valid as a complaint on quantum 
meruit, the recitals of the contract 
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tract is pleaded, where a complaint alleges, in sub- 
stance, that plaintiff performed services at the special 
instance and request of defendant, and that the rea- 
sonable value thereof was a certain sum, it will gen- 
erally be construed as stating a cause of action in 
quantum meruit,?° although where plaintiff pleads an 
existing, executory contract his complaint will not 
be construed as brought under the common counts,?* 


being merely explanatory of why the 
work was done and the money ex- 
pended. Blair Engineering Co. v. 
Page Steel & Wire Co., 288 F. 662. 


{[b] Surplusage.—A petition in an 
action by a subcontractor to excavate 
for a railroad which alleges that 
plaintiff excavated a designated quan- 
tity of cemented gravel, the reason- 
able value of which was a specified 
sum per cubic yard, and which al- 
leges a parol contract to pay for the 
reasonable value of excavating such 
material, and which refers to the 
written contract for the excavation, 
states a cause of action for the rea- 
sonable value of excavating cemented 
gravel and the reference to the writ- 
ten contract for the excavation is 
mere surplusage. Ww. . Brown 
Const. Co. vy. MacArthur Bros. ,Co., 
139 S.W. 104, 236 Mo. 41. 


Right to recover under common 
counts where there was special con- 
tract see supra §§ 42-67. 


20. Ballard v. Stevens, 255 S.W. 
700, 200 Ky. 769; Joern v. Bang, (Mo. 
App.) 200 S.W. 737; Kuhn v. Shaw, 
(Tex.Civ.App.) 223 S.W. 343; Hen- 
aye v. Turner, 187 P. 372, 109: Wash. 
672. 

[a] No allegation respecting ex- 
press contract.—A petition averring 
that defendant was indebted to plain- 
tiff “for work and labor performed 
at defendant’s special instance and 
request in the sum of $400, with in- 
terest from the 2d day of July, 1921,” 
and containing no allegation as to an 
express contract, stated a cause of 
action on an implied promise to pay 
for extra work performed and war- 
ranted recovery on a quantum meruit. 
Ballard v. Stevens, 255 S.W. 700, 200 
Ky. 769. 


[b] Setting forth contract, but 
enumerating reasonable values.—A 
contractor’s petition for work and 
material, setting forth the contract, 
although not alleging that it was not 
completed, but enumerating the rea- 
sonable values of the materials fur- 
nished and services rendered, at the 
request of defendant, and stating the 
amounts sought to be charged there- 
for, was a declaration on a quantum 
meruit and not on contract. Joern v. 
Bang, (Mo.App.) 200 S.W. 737. 


[ec] Allegations as to express con- 
tract held mere conclusions of law.— 
(1) A complaint alleging that plain- 
tiffs, at the special instance and re- 
quest of defendant, took defendant’s 
child into their possession, and con- 
tinued thereafter to care for, main- 
tain, and support him, and that the 
reasonable value thereof was a cer- 
tain sum, stated a cause of action on 
a quantum meruit, and a further al- 
legation that ‘defendant agreed to 
pay to plaintiffs for their said work, 
labor, and services, as aforesaid, the 
reasonable value thereof,’ was'a mere 
conclusion of law. Hendryx v. Turn- 
er, 18m. 372) 109 Wash. 672.» (2) 
A petition alleging that plaintiff per- 
formed services at the request of de- 
fendant and the reasonable value of 
such services states a cause of action 
on an implied contract, although it 
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also pleaded as a conclusion that 
thereby defendant became indebted to 
plaintiff on an express. contract. 
Kuhn v. Shaw, (Tex.Civ.App.) 223 S. 
W. 348. 

[d] Complaint, declaration, or pe- 
tition construed as: (1) Alleging 
cause of action in quantum meruit 
where it averred that plaintiff per- 
formed labor as a carpenter and sold 
goods to defendants at prices alleged 
and showed full performance by 
plaintiff. Macke v. Harris, (Mo.App.) 
27 S.W.(2d) 1079. (2) Declaration on 
common counts in indebitatus as- 
sumpsit. Metal v. Gamm, 262 Ill. 
App. 140. (3) Presenting a claim for 
recovery on an original building con- 
tract as for work done prior to the 
so-called abandonment, and on quan- 
tum meruit for the balance, and as 
alleging as the alternative complete 
abrogation of the original contract 
under conditions remitting him to 
quantum meruit claims. Mood v. 
Methodist Episcopal Church South of 
Cisco, (Tex.Commn.App.) 296 S.W. 
506 [aff (Civ.App.) 289 S.W. 461 (mod 
in other respects (Commn.App.) 300 
S.W. 30)]. (4) Proceeding not on ex- 
press contract but on quantum meruit 
for commissions. Pierson v. Doham, 
104 N.E. 606, 55 Ind.App. 636; Klein 
v. Terminal R. Ass’n of St. Louis, 
(Mo.App.) 268 S.W. 660. (5) Services 
under lease. Schulz_y. Schirnier, 
(Tex.Civ.App.) 49 S.W. 246. (6) 
Work as teamster and laborer (Hurl- 
burt ‘v. Leper, 81 NW. 63h, 12 Si D: 
321), (7) or for work and labor in car- 
ing for a decedent (Flowers vy. Poor- 
man, 87 N.E. 1107, 43 Ind.App. 528), 
(8) or work and labor fully perform- 
ed under a plastering contract (Oaks 
v. Short, (Mo.App.) 292 S.W. 738). (9) 
Showing election by plaintiff to treat 
a special contract as abrogated by de- 
fendant’s breach and “to seek recov- 
ery upon the quantum meruit for the 
money expended and services render- 
ed by her in pursuance of the con- 
tract” to board and care for defend- 
ant. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind.App. 71. (10) Stating cause of 
action for reasonable value of time 


and labor. Burton v. Ross, (Tex.Civ. 
App.) 251 S.W. 526. (11) Stating 
cause of action in indebitatus as- 


sumpsit for labor and material fur- 
nished in the erection of gas genera- 
tors, as well as an action on special 
contract. Lacy Mfg. Co. v. Los An- 
geles Gas & Hlectrie Co., 106 P. 413, 
12 Cal.App. 37. 


[e] Cross petition construed as 
sounding in quantum meruit and not 
in contract, where it alleged a con- 
tract but did not set out the terms 
thereof nor allege a breach. Kansas 
City Structural Steel Co. v. Athletic 
Bldg. Ass’n, 249 S.W. 922, 297 Mo. 615. 


21. Emery v. Wheeler, 152 A. 624, 
129 Me. 428. 


[a] Common counts as based on 
precedent consideration.—Common 
counts, including quantum meruiti, 


are founded on express or implied 
promise to pay money on a precedent 
consideration already executed, and 
must be so pleaded, and where the 
consideration of defendant’s promise 
averred is executory, and the contract 
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and the fact that the complaint refers to “reasonable 
value” does not necessarily make it one in quantum 
meruit,?2 and where plaintiff pleads a special con- 
tract and asks for damages for its breach by defend- 
ant instead of for the reasonable value of his servic- 
es, the cause of action stated is in contract and not 
in quantum meruit.?® 


Plaintiff’s allegations that he and defendant agreed 


declared upon can be construed only 
as an express, executory contract, a 
complaint containing such averment 
will not be held to state a cause of 
action under the common counts. 
Emery v. Wheeler, 152 A. 624, 129 Me. 
428. 


22. Mott v. Wright, 184 P. 517, 43 
Cal.App. 21; Hutchinson v. Swope, 
(Mo.App.) 256 S.W. 134. 


[a] “Reasonable value” as refer- 
ring to amount due under contract.— 
Plaintiff’s allegations that defendant 
employed him to cut timber stand- 
ing on defendant’s land into posts 
and wood, plaintiff to own one half 
of each, that defendant prevented him 
from recovering more than six loads 
of wood out of fifty-two, and any 
posts, defendant converting them to 
his own use, and that the wood was 
reasonably worth, etc., showed an ac- 
tion on the contract sought to be set 
out, and not on quantum meruit, the 
words “reasonably worth” being used 
merely to show the amount due plain- 
tiff under the contract. Hutchinson 
v. Swope, (Mo.App.) 256 S.W. 134. 


[b] Right of payment expressly 
based on contract.—In an action to 
foreclose mechanics’ liens, a com- 
plaint alleging that materials and 
labor were “of the reasonable value 
of’ certain amountg did not state a 
cause of action against the owner in 
the form of a quantum meruit, it 
being alleged that the labor and ma- 
terials were furnished in pursuance 
of the contract between the contrac- 
tor and the owner, and were furnish- 
ed at the instance of the contractor. 
Mott v. Wright, 184 P. 517, 43 Cal. 
App. 21. 


23. McCormick v. United States 
Fidelity & Guaranty Co., 89 S.W. 905, 
114 Mo.App. 460; Osage Oil & Refin- 
ing Co., v.. ee _Karm Oil Co., (Tex: 
Civ.App.) 230 S.W. 518. 


[a]. Ylustrations—(1) A count of 
a petition, setting out a contract of 
employment on commission and al- 
leging performance on plaintiff's part 
and breach by defendant, whereby 
plaintiff was prevented from doing 
any business and that plaintiff re- 
mained in defendant’s service four 
and one-third months, until defend- 
ant discharged him, and by reason of 
defendant’s said acts lost four and 
one-third months’ time, of the value 
of six hundred fifty dollars, and in 
the performance of such contract in- 
curred fifty dollars expenses, is for 
breach of contract, and not on quan- 
tum meruit. McCormick y. United 
States Fidelity & Guaranty Co., 89 S. 
W. 905, 114 Mo.App. 460. (2) A pe- 
tition alleging a written contract by 
which plaintiff was to drill an oil well 
and that defendant breached the con- 
tract to plaintiff's damage in the sum 
of three thousand dollars is for 
breach of contraet; and not on quan- 
tum meruit, despite an amendment 
asserting that plaintiff, relying on the 
contract, moved its drilling appara- 
tus on the ground and drilled to a 
depth of about four hundred feet at 
a cost of one thousand two hundred 
dollars, and defendant received the 
benefit of the work, which was of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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work should be done for its reasonable worth do not 
necessarily allege a contract in hee verba that the 
partics agreed as alleged,?* but merely aver a con- 
tract cither express or implied for performance of 


work for its reasonable value.?° 


[§ 85] c. Allegations in Suit on Special Con- 
In accordance with the general rules,?* a 
complaint, declaration, or petition seeking recovery 
for work and labor or incidental materials on the 
basis of a special contract should declare on the 
agreement,?§ allege plaintiff’s performance or readi- 
or facts excusing performance,*° 
and defendant’s breach,?! and ask for damages re- 
sulting to plaintiff from such breach,?? although a 
complaint is sufficient if it refers to defendant’s 


teaches © 


29 


ness to perform,*' 


reasonable value of one thousand five 
hundred dollars. Osage Oil & Refin- 
ing Co. v. Lee Farm Oil Co., (Tex.Civ. 
App.) 230 S.W. 518. 


24. McLendon v. Moore, 
214, 42 Ga.App. 580. 


25. McLendon v. Moore, supra. 


26. Pleading special contract in 
Suit under common counts see infra 
§ 91. 


27. See-Contracts §§ 827-870. 


28. Blair Engineering Co. v. Page 
Steel & Wire Co., 288 F. 662; Schwalbe 
Yn Postle 2145 Be 6388s 7.3)..Colo.. 1 8; 
Kansas City Structural Steel Co. v. 
Athletic Bldg. Ass’n, 249 S.W. 922, 
297 Mo. 615. 


157 S.E. 


29. Jewett v. Warriner, 129 N.E. 
296, 237 Mass. 36. 
[a] Por example, if plaintiff nurse 


was entitled to recover from defend- 
ant for the value of her services to 
his father-in-law on the ground that 
she in good faith attempted to per- 
form her contract to remain with the 
father-in-law until he could be taken 
to the hospital or other arrangements 
made, her right could be enforced 
only under a common count for the 
services rendered, and not under a 
declaration alleging the breach of a 
special contract which she herself 
had failed to perform. Jewett v. 
Warriner, 129 N.E. 296, 237 Mass. 36. 


{b] Performance of contract for 
construction work on railroad bed 
was sufficiently alleged by averment 
that ‘“‘pursuant to said contract, said 
plaintiffs graded and finished said 
work as specified in said contract 
- . . in a manner satisfactory to 
said engineers as in said contract 
specified.””’ Borg v. Utah Construc- 
tion Co., 242 P. 600, 602, 117 Or. 22. 


30. Beckett v. Cockburn, 31 U.C.Q. 
B. (Ont.) 610. 


[a] Allegation of defendant’s ac- 
ceptance of work completed after 
time limit was substantially equiva- 
lent to pleading due performance, al- 
though it would have been better 
practice to aver waiver of time fixed, 
and the acceptance gave continued 
vitality to the contract and enabled 
plaintiff to sue upon it as subsisting 
and operating at the time of comple- 
tion of the work. Beckett v. Cock- 
Durn, ol W.-C...) (Ont) 610. 


31. Kansas City Structural Steel 
Co. v. Athletic Bldg. Ass’n, 249 S.W. 
922, 297 Mo. 615. 


[a] Allegation as to breach held 
sufficient.—In an action at law for 
damages for breach of an express 
employment contract, where the com- 
pensation was not fixed except that 
the employee was to have a home and 
to be well provided for in her later 
life, a petition alleging that the em- 


‘ 
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breach only in so far as it shows nonpayment and 
claims the amount due and unpaid for work perform- 
ed under the contract;3* and under the foregoing 
rules, complaints, declarations, or petitions 1a par- 


ticular cases have been held sufficient or insuffi- 


cient.*4 


In General. 


ployer, after having endeavored for 
many months to induce plaintiff to 
leave voluntarily, canceled the agree- 
ment by ordering plaintiff out of her 
home, and threatened to put her out 
if she would not go, contained a suffi- 
cient allegation that the discharge 
was without cause, and that defend- 
ant refused to further perform her 
contract in the absence of motion for 
more specific allegation. Scott 'v. 
Wilson, 170 N.W. 761, 185 Iowa 464. 


32. Blair Engineering Co. v. Page 
Steel & Wire Co., 288 F. 662. 


33. Borg v. Utah Const. Co., 242 P. 
600, 117 Or! 22. 


[a] For example, a complaint, in 
an action to recover for work and 
labor, to which was attached a con- 
tract which was made a part thereof, 
and which set out the amount of work 
plaintiffs claimed to have performed, 
together with the amounts they were 
to receive therefor, and alleged only 
part payment had been made, and 
asked judgment for the balance, al- 
though it did not refer to a breach of 
the contract other than the failure to 
pay the sum agreed, was sufficient to 
state a cause of action. Borg v. Utah 
Construction Co. 242°P.* 600) tL77Or: 


[b] Amount due is sufficiently al- 
leged by setting out the contract and 
work done thereunder in such a way 
that the amount earned can readily 
be ascertained by computation. Borg 
v. Utah Construction Co., 242 P. 600, 
117 Or. (22. 


34. 


{a] Held sufficient to state cause 
of action under special contract.—(1) 
Generally. Harrison & Garrett v. 
Wilson Lumber Co., 45 S.E. 730, 119 
Ga. 6; Janson v. Pacific Diking Co., 
190 P. 340, 97 Or. 129. (2) “The com- 
plaint in this action contains the es- 
sential issuable facts of a good cause 
of action for work and labor, as fol- 
lows: First, that there was a writ- 
ten contract between the plaintiff and 
defendant. Second, that under and by 
virtue of such contract, they perform- 
ed work and labor, within certain 
times, on certain sections of the 
Minneapolis and Cedar Valley Rail- 
road, naming the time and sections 
which is a sufficient allegation that 
the contract was for work and labor 
upon the specified sections at the time 
stated. Third, the value of the labor 
performed. Fourth, the amount paid, 
and the balance unpaid, with a proper 
demand for judgment for the bal- 
ance.” Nash & McGrorty v. Murnan 
& Grace, 6 Minn. 411. 


{b] Held insufficient to state cause 
of action under special contract.— 
Greene v. Linton, 7 Port. (Ala.) 133, 
31 Am.D. 707; Magadore Stoneware 
Co. v. Hiers, 19 OhioCir.Ct.N.S. 158. 


See cases infra this note. 


[§ 86] d. Allegations under Common Counts—(1) 
Generally 
brought as under the common counts for work or 1n- 
cidental materials, plaintiff should allege defendant’s 
request or its equivalent,?®> performance of the 
work,®* and the reasonable value or agreed price 
thereof,?7 and it has been judicially stated that such 
are the usual and necessary allegations in suit on 
a quantum meruit for work and labor.** 


speaking, where suit is 


[c] Amended bill of particulars 
in a suit to recover the amount due 
for threshing wheat was held to state 
a cause of action as against the con- 
tention that it showed on its face 
that a contract between defendant 
and one Hill, whereby each agreed 
to pay one-half the expense of thresh- 
ing, was not made for the benefit of 
plaintiff, employed by Hill, so as to 
enable plaintiff to sue defendant as 
permitted by statutory provisions au- 
thorizing one for whose benefit a con- 
tract is made to enforce the same. 
Glaze v. Metcalf Thresher Co., 168 P. 
219, 67 Okl. 22. 


35. See infra § 87. 
36. See infra § 88. 
37. See infra § 90. 


38. klein v. Terminal R. Ass’n of 
St. Louis, (Mo.App.) 268 S.W. 660. 


_[a] Complaint, declaration, or pe- 
tition held sufficient to state cause 
of action for: (1) Work or incidental 
materials generally. Life & Casualty 
Ins. Co, v. Cain, 116 So. 154, 217 Ala. 
301; Smith v. Waite, 37 P. 232, 103 
Cal. 372; Parisich v. Bean, 48 Cal. 
364; Metal v. Gamm, 262 I1l.App. 140; 
Rossow v. Doebling, 83 N.E. 248, 41 
Ind.App. 23; Thomas y. Daniels’ 
Adm’r, 7 Ky.L. 100; Burwell Irr. Co. 
v. Lashmett, 81 N.W. 617, 59 Neb. 605; 
Hodge v. Drake, 14 N.Y.S. 355; Ger- 
hardt v, Amman, 2 N.Y.CityCt. 104; 
Laing v. Hanson, (Tex.Civ.App.) 36 
S.W. 116. (2) Services and expenses 
of expert accountant. Callan vy. 
Hample, 286 P. 550,. 73 Mont. 321. 
(3) Services and supplies. Crane v. 
Franklin, 154 P, 1036, 17 Ariz. 476 
{rev 147 P. 718, 16 Ariz. 501]. (4) 
Services of daughter in caring for her 
father. Hayman y. Davis, 109 S.B. 
554, 182 N.C. 563. (5) Wages, peti- 
tion stating facts sufficient to sup- 
port a finding for wages for services 
rendered. Chambers v. Wyatt, (Tex. 
Civ.App.) 151 S.W. 864. (6) Original 
complaint for services held to state 
cause of action so as not to be open 
to the objection that it was non- 
amendable. Bounds vy. Galbraith, 200 
P. 1082, 117 Wash. 225. Services, 
work and labor, or incidental mate- 
rials furnished in connection with: 
(7) Clearing land, the complaint al- 
leging a special contract which de- 
fendants prevented plaintiff from 
completing, and asking the reasonable 
value of work done, being sufficient 
after verdict. Wuchter v. Fitzgerald, 
163 P. 819, 83 Or. 672. (8) Construc- 
tion of a dike. Janson v. Pacific Dik- 
ing Co.,; 190; PR..340,.97 Ors 129... 69) 
Effecting sales. Norris v. Campbell 
Electric Corporation, 201 P. 132, 54 
Cal.App. 72. (10) Obtaining an op- 
tion for the purchase of land. Pier- 
son vy. Donham, 104 N.E. 606, 55 Ind. 
App. 636. (11) Painting and repair- 
ing buildings, despite failure to sepa- 
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Allegation of indebtedness. 


by other common counts.°° 


Use of account annexed as a substitute for the com- 
mon counts for services or materials furnished has 
been held unobjectionable,*® and, under an account 
annexed for work done and materials furnished, 
plaintiff may recover for labor at a rate agreed by the 
day and for materials furnished at reasonable pric- 


esi 


[§ 87] (2) Expectation of Payment; Request and 


A common count for 
work done at defendant’s request should be preceded 
by an allegation of indebtedness, if it is not preceded 
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should show expectation of payment,*? and that the 
services were not rendered voluntarily** or gratui- 
tously,#* and that there was either an agreement to 


pay or circumstances from which such an agreement 


Promise To Pay. A complaint for work and labor 


rate claims for each. Cooney v. 
Glide, 275 P. 257, 97 Cal.App. 77. (12) 
Purchasing, hauling, and_ storing 
moss. Guillot v. Wilhelm Moss Co., 
5 La.App. 749. 


[b] Complaint, declaration, or pe- 
tition held insufficient to state cause 
of action.—(1) Generally. Willis v. 
Brassfield, 8 Ky.L. 353. (2) For work 
of a railroad contractor. Robert 
Grace Contracting Co. v. Norfolk 
& W. Ry. Co., 102 A. 956, 259 Pa. 241. 


[c] Particular allegations held 
sufficient.—(1) “Plaintiff complains 
of the defendant, the incorporated 
town of Rochester, Ind., and says that 
said defendant is indebted to him in 
the sum of $193.56, and interest there- 
on at the rate of 6 per cent. per an- 
num from May 18, 1896, for work and 
labor done and performed and for ma- 
terial furnished for said defendant 
by the plaintiff, at the special in- 
stance and request of said defendant, 
an itemized account of which is here- 
with filed and made a part hereof, 
marked ‘Exhibit A’; that said work 
and material were reasonably worth 
the price charged therefor, in the sum 
of $225, all of which is due and un- 
paid; and for which sum, his costs, 
and all other proper relief he de- 
mands judgment.” Incorporated 
Town of Rochester v. Bowers, 55 N. 
EB. 235, 236, 23 Ind.App. 291. (2) 
“Plaintiffs say that they are part- 
ners doing a real estate commission 
business under the firm name of Crain 
& Marrs, and that at the special in- 
stance and request of S. W. Miles 
they found a purchaser for 160 acres 
of land belonging to said S. W. Miles, 
and assisted him, the said_S. W. Miles 
in selling said land, and that the rea- 
sonable value of such services is $265, 
and that they have demanded said 
amount of said S. W. Miles, and that 
he has wholly failed and refused to 
pay the same. Wherefore, plaintiffs 
ask judgment against the defendant 
for said sum of $265 and costs.” 
Crain v. Miles, 134 S.W. 52, 154 Mo. 
App. 338, 344. (3) A complaint al- 
leging “that the plaintiff entered into 
a contract to perform a portion of the 
work at a fixed price; that he did 
execute a part of the work and fur- 
nish materials in accordance with his 
contract, of the reasonable value of 
the amount sought to be recovered; 
and that the defendant .. . has 
wholly failed, refused, and neglected 
to pay him therefor, notwithstanding 
frequent demands therefor,” was suf- 
ficient to state a cause of action on a 
quantum meruit. Martin v. American 
Surety Co. of New York, 238 P. 877, 
74 Mont. 43. (4) A complaint assert- 
ing “that the labor and services were 
rendered and performed by the plain- 
tiff for the defendant at his special 
instance and request, during certain 
dates, at an agreed rate, amounting 


to a certain sum stated, no part of 
which has been paid except a certain 
other sum stated” was “sufficient at 
least after the verdict to sustain a 
judgment, no objection having been 
taken by demurrer or motion.” 
Johnston vy. Fitzhugh, 178 P. 230, 231, 
91 Or. 247. (5) A petition in assump- 
sit for work, iabor, and materials, 
alleging that plaintiff, at defendant’s 
request, furnished materials and la- 
bor and constructed a sidewalk around 
defendant’s.. property,*and that the 
labor and materials and the sidewalk 
were of the reasonable value of one 
hundred sixty-three dollars and twen- 
ty cents, which sum was due and 
unpaid, was_ sufficient. Evans sv. 
Cheyenne Cement, Stone & Brick Co., 
130 P. 849, 21 Wyo. 184. (6)' “A pe- 
tition which alleges that defendant is 
indebted to the plaintiff in a certain 
sum for services performed by the 
plaintiff for the defendant at its spe- 
cial instance and request, that the 
same is due and unpaid, and which 
contains an itemized statement of 
such services, and the value claimed 
for them, is not open to an objection 
to the introduction of any evidence 
under it on the ground that it does 
not state facts sufficient to constitute 
a cause of action.” Connecticut Mut. 
Life Ins. Co. v. Barnes, 42 P. 938, 2 
Kan.App. 642. 


39. Waters Realty Co. v. Miami 
Tripure Water Co., 129 So. 763, 100 
Fla. 221. 


40. Emery v. Wheeler, 152 A. 624, 
129 Me. 428; Lowe v. Pimental, 115 
Mass. 44, 48. 


“By the practice in this Common- 
wealth, whatever might have been re- 
covered under the common counts at 
common law may be the subject of a 
count on an account annexed. The 
common counts included work and 
labor done, and goods sold, either for 
a fixed price, or for their reasonable 
worth or value.” Lowe v. Pimental, 
supra. 


41. Lowe v. Pimental, supra. 


42. Viley v. Pettit, 29 S.W. 438, 
96 Ky. 576, 16 Ky.L. 650. 


[a] “There must be a distinct al- 
legation of benefit, and such condi- 
tion and relation of the parties as to 
show an understanding or expectation 
by them that the services would be 
paid for.” Viley v. Pettit, 29 S.W. 
438, 439, 96 Ky. 576, 16 Ky.L. 650. 


43. Taggart v. Tevanny, 27 N.E. 
511, 1 Ind.App. 339. 


44. Hunt v. Osborn, 82 N.E. 933, 
40 Ind.App. 646. See Agosto v. 
Woods, 13 Porto Rico 356 (complaint 
held insufficient to state cause of ac- 
tion for services as judicial agent un- 
der code provisions where there was 
nothing to show that the services 
were not gratuitous). 


could be inferred.*5 
lege an employment or request to furnish specified 
work or materials,*#* although where the facts set 
forth show ground for implication of a request or 
promise in the absence of an express request,** it 
is not necessary to allege in terms a request on the 
part of defendant to perform the services.*® 


Promise to pay. 


It is ordinarily essential to al- 


While it is not unusual to allege 


* 

45. Hunt v. Qsborn, 82 N.E. 933, 
40 Ind.App. 646; Taggart v. Tevanny, 
27 N.E. 511, 1 Ind.App. 339. 

[a] Complaint held sufficient to 
permit inference of agreement to pay. 
Taggart v. Tevanny, 27 N.H. 411, 1 
Ind.App. 

46. Ala.—McCreary v. Brown, 50 
So. 402, 162 Ala. 442. 

Ind.—Hoffman v. 
Ind. 84. 

rma ib v. Brassfield, 8 Ky.L. 

3. 


Lake County, 96 


Me.—Jewett v. Somerset County, 1 
Me. 125. 


Mo.—Klein v. Terminal R. Ass’n 
of St. Louis, (App.) 268 S.W. 660. 


N.Y.—Comstock v. Smith, 7 Johns. 
87. 

Ohio.—Carey v. Post, 2 Cinc.Super. 
62, 18 Ohio Dec. 769. 


B.C.—McDonald Vv. 
[1932] 3 Dom.L.R. 317. 


Sask.—Roberts v> Pollock, [1926] 4 
Dom.L.R. 1145. 


[a] For example, a common count 
for work and labor which fails to 
aver, as in Code (1896) p 944 form 10, 
that the work and labor was done at 
defendant’s request, is demurrable. 
McCreary v. Brown, 50 So. 402, 162 
Ala. 442. 

{[b] Where plaintiff omitted to al- 
lege that he worked for defendant or 
at defendant’s request, his statement 
of claim for wages was defective. 
Roberts v. Pollock (Sask.) [1926] 4 
Dom.L.R. 1145. 


[ec] Where services might have 
been voluntarily rendered so far as 
plaintiff’s averments showed, his com- 
plaint attempting to state a common 
count against a county for work and 
labor was bad for failure to “aver that 
the work was done at the request of 
the county or its authorized agents.” 
Hoffman v. Lake County, 96 Ind. 84. 


47. Implication of request see su- 
pra § 11. 


48. La Fayette R. Co. v. Tucker, 27 
So. 447, 124 Ala. 514; McFarland y. 
Holcomb, 55 P. 761, 123 Cal. 84; Done- 
gan v. Houston, 90 P. 1073, 4 Cal.App. 
626; Corcoran v. Halloran, 107 N.W. 
210, 20 S.D. 384. 


[a] Although count for work and 
labor was silent as to request, where 
it did aver the doing of work for de- 
fendant which was accepted and used 
by it, the count disclosed a good cause 
of action because the performance and 
acceptance of the work by defendant 
were “sufficient to raise an implied 
promise on the defendant’s part to 
pay the reasonable value of the serv- 
ice, though its performance had not 
been previously requested.” La Fay- 
ette R. Co. v. Tucker, 27 So. 447, 450, 
124 Ala. 514. 


Wolverton, 


For later cases, developments and changes in the law see Annotaticns, same title and section number, 
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defendant’s promise to pay,*® and while such allega- 
tion was deemed essential at common law,®° under 
modern code pleading it is not necessary to allege a 
promise to pay,°* and the allegation of a request is 
sufficient basis for implication of a promise to pay.>? 


Request of agent. 


meruit.®3 


Where relation of parties is not such as to raise 
a presumption of gratuity, a plaintiff or claimant for 
services rendered need not allege an express con- 
tract or its equivalent in order to negative gratu- 


iby 


[§ 88] (3) Performance of Work.5® 
suing for work and labor should allege performance 


Klein v. Terminal R. Ass’n of 
(Mo.App.) 268 S.W. 660; 
27 Ohio Cir.Ct. 


49. 
St. Louis, 
Brown v. Ricketts, 
269. 


[a] “Better practice is to aver 
that the defendant agreed to pay the 
plaintiff as much as said services were 
worth although the omission 
seems not fatal to the cause of ac- 
tion.” Brown vy. Ricketts, 27 Ohio Cir. 
Ct. 269, 270. 


50. Willis v. Brassfield, 8 Ky.L. 
353; Klein v. Terminal R. Ass’n of 
St. Louis, (Mo.App.) 268 S.W. 660. 


51. Cal.—Brown v. Crown Gold 
Milling Co., 89 P. 86, 150 Cal. 376. 


Colo.—MecDonald v. Thibault, 271 
P. 183, 84 Colo. 470; Leitensdorfer v. 
King, 4 P. 37, 7 Colo. 436. ; 


Ky.—Snowden v. Snowden, 96 S.W. 
922, 29 Ky.L. 1112. 


Mo.—Klein v. Terminal R. Ass’n of 
St. Louis, (App.) 268 S.W. 660, 663; 
Crain v. Miles, 134 S.W. 52, 154 Mo. 
App. 338. 


Ohio,—Brown y. Ricketts, 27 Ohio 
Cir.Ct. 269. 


Or.—Pioneer Hardware Co. v. Far- 
rin, 107 P. 456, 55 Or. 590. 


Wis.—Messmer vy. Block, 76 N.W. 
598, 100 Wis. 664. 


“At common law it was essential 
to allege a promise to pay plaintiff 
the reasonable value of the service 
performed, or, as the common-law 
pleaders put it, ‘so much money as the 
plaintiff reasonably deserved to have.’ 
Under the Code, however, this alle- 
gation is not essential. It is suffi- 
ecient to allege the facts from which 


the promise to pay the reasonable 


value of the service is implied, but 
the allegation of a promise to pay the 
reasonable value of the service does 
not affect the character of the action. 
Whether the promise pleaded was 
in fact made, or merely arises by im- 
plication of law, the action is, in 
either event, upon quantum meruit.” 
Klein v. Terminal R. Ass’n of St. 
Louis, supra. 

52. McDonald y. Thibault, 271 P. 
183, 84 Colo. 470; Pioneer Hardware 
Co. v. Farrin, 107 P. 456, 55 Or. 590. 


Implication of promise from re- 
quest see supra § 14, 


53. Suderman-Dolson Co. v. Hope, 
(Tex.Civ.App.) 118 S.W. 216, _Com- 
pare Hodges v. Friedheim, 49 N.Y.S. 
529, 25 App.Div. 608 (where allega- 
tions that work was done under con- 
tract with one defendant, and with 
knowledge and consent of a second de- 
fendant, who meanwhile became a 


Allegations that work was done 
at the solicitation of defendant’s agent and with de- 
fendant’s knowledge and consent are sufficient to 
sustain a recovery against defendant on a quantum 
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of the services,5® and by whom they were render- 
ed,®? although allegations in substance showing per- 
formance have been held sufficient without a specific 
averment of performance.®® 


[§ 89] (4) Character of Service and Time of Per- 
formance. While plaintiff should aver the general 
character of the services performed,®® and the time 
of performance,®° a complaint or petition in an ac- 
tion for services rendered need be only so specific 


as to the kind of services, the time of rendition, and 


the like as to. apprise defendant of the demand 
against him,*! and it is unnecessary to set forth an 
itemized statement.® 


[§ 90] (5) Value or Price of Work. Generally 


speaking, a plaintiff suing as under the common 


A plaintiff 


partner of the first defendant, were 
held insufficient to state a cause of 
action against the second defendant). 


54. Sargent v. Foland, 207 P. 349, 
104 Or. 296. 


[a] Where verified claim for serv- 
ices rendered stepfather by stepson 
does not show family relation creat- 
ing a presumption of gratuity (see 
supra § 34), the stepson need not al- 
lege an express contract or its equiva- 
lent to negative gratuity. Sargent v. 
Foland, 207 P. 349, 104 Or. 296. 


55. Alleging performance in case 
of special contract see infra § 92. 


56. Mathews v. Burch, 29 S.E. 697, 
103 Ga. 539; Klein v. Terminal R. 
ag an St. Louis, (Mo.App.) 268 S. 


57. Erving v. Ingram, 24 N.J.Law, 
520. Compare Smith v. Waite, 37 P. 
232, 103 Cal. 372 (where a eount al- 
leging “that the defendant is indebt- 
ed to the plaintiff in a certain sum of 
money ‘on account of work, labor, and 
Services . . . performed at the re- 
quest of the defendant,’ and that the 
defendant has not paid the same nor 
any part thereof” was held good as 
against the objection that it did not 
state by whom the work was per- 
formed, whether by plaintiff or some 
other person, the court holding that 
the count ‘sufficiently stated a cause 
of action, when tested only by a gen- 
eral demurrer’’). 


{a] For example, where plaintiff 
brought an action of debt against de- 
fendant to recover for work and labor 
and “the demand as set out, was for 
‘forty dollars due him for work and 
labor done for defendant; commencing 
March 6, 1851, and ending 14th July, 
1851, making the term of service four 
months eight days, at the rate of $9 
per month, per agreement,’ without 
stating by whom the labor was per- 
formed,” the demand was insufficient 
because failing to set out a legal 
cause of action, the court saying: “It 
does not state by whom the work and 
labor was performed. This was 
necessary to show how the plaintiff 
claims to be entitled to the money. 
It does not follow because work and 
labor was done for the defendant, that 
therefore he was indebted to the 
plaintiff for its value.” Erving v. 
Ingram, 24 N.J.Law 520, 521. 


58. Stapper v. Wolter, (Tex.Civ. 
App.) 85 S.W. 850. 


59. Barton v. Dyer, 220 P. 488, 38 
Idaho 1. 


60. Vanguilder v. Stull, 10 N.J.Law 
233; Gordon v. Myers, 8 N.J.Law 69. 


counts for work or incidental materials furnished 
should allege their reasonable value*? or agreed 


[a] If no time is stated when the 
service was performed the declaration 
is bad. Vanguilder v. Stull, 10 N.J. 
ara 233; Gordon v. Myers, 8 N.J.Law 


61. U.S.—Edwards v. Nichols, 8 F. 
Cas.No. 4,296, Brunn.Col.Cas. 43. 


Cal.—McFarland y. Holcomb, 55 P. 
761, 123 Cal. 84. 


Iowa.—Conn v. Milliken, 125 N.W. 
801, 146 Iowa 700. 


Mo.—Meyers v. R. C. 
Healey, Co., 70 S.W. 914, 


‘iu v. Ramsey, 29 N.J.Law 


Pa.—Philadelphia Steam Heating 
Cao. v. Wolf, 15 Pa.Dist. 202. ‘ 


[a] Allegation that so many hours’ 
work was performed between speci- 
fied dates is sufficient without plead- 
ing the date of each day on which 
work was done. Philadelphia Steam 
Heating Co. v. Wolf, 15 Pa.Dist. 202. 


62. Conn vy. Milliken, 125 N.W. 801, 
146 Iowa 700. 


[a] For example, the petition in 
an action for work done in cleaning a 
ditch need not contain an itemized 
statement of the days and hours plain- 
tiff was engaged in the work. Conn vy. 
Milliken, 125 N.W. 801, 146 Iowa 700. 


63. McDonald v. Thibault, 271 P. 
183, 84 Colo. 470; Schwalbe v. Postle, 
214 P. 388, 73 Colo. 181; Carter v. 
Niday, 269 P. 91, 46 Idaho 505; Klein 
v. Terminal R. Ass’n of St. Louis, 
(Mo.App.) 268 S.W. 660; Murphy v. 
Taylor, 33 A. 1041, 173, Pa. 317. 


[a] Complaint stating “no value 
of the services performed, but only 
of all the services to be performed” 
under a special contract was insuffi- 
cient to state a cause of action in 
quantum meruit or indebitatus as- 
sumpsit. Schwalbe v. Postle, 214 P. 
388, 73 Colo. 181, 188. 


[b] In Puerto Rico, under local 
practice (1) in the absence of agree- 
ment as to the price of services of a 
nonprofessional character, the com- 
plaint may allege the customary value 
of the services instead of their rea- 
sonable value. Sierra v. Trani, 22 
Porto Rico 412. (2) And code pro- 
visions regulating recovery for pro- 
fessional services, if they require an 
allegation either of agreed price or 
reasonable value, do’ not apply to a 
suit for services by an overseer of a 
plantation so as to render bad his 
complaint alleging customary value 
and omitting an allegation as to rea- 
sonable value. Sierra v. Trani, supra. 
(3) A later case holds that under 


Greer, etc., 
96 Mo.App. 
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price,®* although omission of such allegations has 
been held not fatal.®5 


Failure to state in so many words that work or ma- 
terials were valuable to defendant,®° or to allege the 
amount of their value,®? will not prevent a petition 
from stating a good cause of action in the nature of 
a quantum meruit. 


[§ 91] (6) Pleading Special Contract®*—(a) In 
General. It has been held that a plaintiff suing for 
work and materials furnished under special contract 
and under circumstances warranting a recovery on 
the common counts need not specifically state the 
terms of the contract,°® and that where, after par- 
tial performanee, plaintiff elects to treat a special 
contract for work and labor as rescinded for defend- 
ant’s repudiation or breach, and sues in quantum 
meruit for the value of services rendered,’°® plaintiff 
need not plead the special contract.‘ But it has 
been held that where a party sues for work and la- 
bor, if there is a special contract, not completed or 
executed as to its terms, plaintiff should state it, or 
refer to it, in his complaint, and allege a partial per- 
formance and that if he fails to do so, defendant may 
set it up, and it will be a good defense,*? and that 
where a complaint avers a right to recover for cer- 
tain materials furnished defendant as on an implied 


such code provisions (see supra [hb] 
(2) ), @ complaint for professional 
services failing to allege an agreed 
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tice observed under our Code, 
omission cannot be held fatal to the 
statement of the cause of action. 


[§§ 90-92 


contract, and it appears from the facts stated that 
such materials were in fact furnished under a writ- 
ten agreement, a demurrer to the complaint is prop- 
erly sustained.7 


Defendant’s acceptance of work. Where suit is 
brought for work performed under a special con- 
tract, it has been held unnecessary specifically to al- 
lege defendant’s acceptance of such work.** 


[§ 92] (b) Pleading Performance or Excuse for 
Nonperformance. A complaint warranting recovery 
under the common counts for work or materials fur- 
nished under a special contract need not allege full 
performance of the contract by ptaintiff,7> nor its 
wrongful termination by defendant,’® and where 
plaintiff elects to treat a contract-as rescinded for 
defendant’s breach and to sue under the common 
counts for services rendered, he may recover without 
pleading his reason or excuse for not fully perform- 
ing the contract.77 But where one, after alleging a 
contract, stating its terms, and averring perform- 
ance, abandons the contract price and seeks a recov- 


{ery on a quantum meruit he must state a reason for 


such abandonment.7® 

Full performance. Where a special contract has 
been performed and defendant has received the bene- 
fit thereof, an action can be maintained under the 


its } tract alive for any purpose, there is 


“no obligation to mention it in his 


price need not specifically allege a 
reasonable value (Woodbridge  v. 
Diaz, 28 Porto Rico 811, 814), (4) and 
that allegations fixing the amount,of 
professional services at a given sum, 
itemizing the amount, and averring 
that defendant owes such sum “im- 
plies an allegation that it was rea- 
sonable, for if it were not reasonable 
it would not be owed” (Woodbridge 
v. Diaz, Supra). 


64. McDonald v. Thibault, 271 P. 
183, 84 Colo. 470. 


[a] Where complaint alleged 
merely that defendant was indebted 
to plaintiff in certain sum for services 
rendered, without containing any al- 
legation as to an agreed price or rea- 
sonable value, and proceeded on the 
basis of a quantum meruit for serv- 
ices performed at defendant’s request, 
a demurrer thereto “should have been 
sustained because of the omission of 
the pleader to allege either an agreed 
price or the reasonable value of the 
services.” McDonald v. Thibault, 271 
P. 1838, 84 Colo. 470. 


Recovery of agreed price under 
common counts on full performance 
of express contract see supra § 51; 
and infra § 146. 


65. Maitia v. Allied Land & Live 
Stock Co., 248 P. 8938, 49 Nev. 451. 


[a] Although it is better pleading 
to allege reasonable value of services 
sued for quantum meruit, the omis- 
sion of such allegation did not render 
a complaint subject to demurrer as 
failing to state a cause of action in 
quantum meruit where the facts were 
set out as to labor and services per- 
formed by plaintiff for defendant, and 
that they were performed voluntarily 
was negatived by an allegation that 
they were performed at defendant’s 
special instance and request, the court 
saying: ‘‘While such an allegation 
would have made a better pleading, 
we think, because of the liberal prac- 


. . . As the complaint shows that 
the labor and services were not per- 
formed gratuitously, 
legal intendment is that they were 
of a reasonable value. If the proof 
showed an agreed price, that would 
become ‘their reasonable’ value.” 
Maitia v. Allied Land & Live Stock 
Co., 248 P. 893, 897, 49 Nev. 451. 


66. Huggins v. Hill, (App.) 245 S. 
W. 1105 [transf (Mo.) 236 S.W. 1056]. 


67. Huggins v. Hill, supra. 


[a] Failure affirmatively to allege 
such matters is mere defect not ren- 
dering a petition subject to attack 
after verdict for failure to state a 
cause of action. Huggins v. Hill, 
(App.) 245 S.W. 1105 [transf (Mo.) 
236 S.W. 1056]. 


68. Allegations in suit brought on 
special contract see supra § 85. 


Recovery on quantum meruit where 
plaintiff declares on special contract 
See infra § 106. 


69. Heady v. Pool, 130 So. 329, 221 
Ala. 619; Robin y. Grindle, 122 So. 
408, 219 Ala. 417; Math v. Crescent 
Hill Gold Mines Co. of California, 161 
P. 140, 31 Cal.App. 636. 


70. See supra § 49. 


71. Myers v. Aarons, 119 S.E. 223, 
30 Ga.App. 750; Baker v. Stoner, 213 
Ill.App. 571. 


[a] For example, where a party 
to a contract, following repudiation 
and abandonment by the other party, 
or on prevention of performance, 
treats the contract as rescinded and 
sues in quantum meruit, he need not 
plead the contract and the breach. 
Myers v. Aarons, 119 S.B. 223, 30 Ga. 
App. 750. 


[b] If plaintiff is not seeking any 
penefits under contract which he 
treats as rescinded for defendant’s 
breach, nor seeking to keep the con- 


pleadings.” Baker v. Stoner, 213 Ill. 
Apps 1,804 5s 
the necessary 72, Atkinson v. Cdllins, 30 Barb. 


SNe 430, 9 Abb.Pr. 353, 18 How.Pr. 


73. Bradley v. Harter, 60 N.E. 139, 
156 Ind. 499. 


74 Harrison & Garrett v. Wilson 
Lumber Co., 45 S.E. 730, 119 Ga. 6. 


[a] For example, although the 
contract provided that no obligation 
for lumber sawed should arise until 
after the lumber had been accepted 
by defendant, a paragraph in a peti- 
tion alleging that> “Defendants are 
indebted to petitioners for sawing 
75,678 feet of lumber under said con- 
tract, amounting to $189.19, of which 
amount the defendants have only paid 
the sum of $97.59, leaving a balance 
due petitioners for sawing $91.60,” 
was good as against general de- 
murrer, and set forth a cause of ac- 
tion for work actually performed un- 
der the contract, the court saying: 
“It is argued that inasmuch as the 
contract provides that no obligation 
to pay for lumber sawed shall arise 
until after the lumber has been ac- 
cepted by the defendant, the para- 
graph was fatally defective, because. 
it failed to allege an acceptance. We 
are of opinion, however, that as 
against a general demurrer an aver- 
ment that the work was done under 
the contract presupposes that the 
terms of the contract were complied 
with.” Harrison & Garrett v. Wilson 
Lumber Co. 45 S.E. 730, 731, 119: 
Ga. 6. rn 


apendesae Sus We Fe 130 So. 329, 221 
a. ; iner v. Sever, (Mo.App.): 
255 S.W. 578. ABER ABD: 


76. Miner v. Sever, supra. 


Fae Baker v. Stoner, 213 Ill.App.. 
Hepes Stoddard v. Murdock, 37 Mo. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 92-94] 


common counts,7® and a special pleading is unneces- 
sary.8° Plaintiff seeking recovery under the com- 
mon counts for full performance should sufficiently 
allege such performance.®! 


Substantial performance. Plaintiff suing under 
the common counts for work or materials furnished 
in substantial performance of a special contract 
thereforS? may recover under allegations of full per- 
formanee,®* and need not plead substantial perform- 
ance in order to take advantage of such doctrine,** 
although plaintiff’s pleading of full performance will 
be insufficient to support judgment if plaintiff fell 
short of full performance in any material and sub- 
stantial respect.®> 


Where recovery is sought for extra work the com- 
plaint need not aver that it was done in accordance 
with the contract as to the work originally agreed 
upon.*® 


Allegations of fraud are proper where tending to 
explain the cireumstances under which performance 
of a contract was discontinued.®* 


[§ 93] (7) Joining Counts in Special Contract 


79. See supra § 51. 


80. Varner v. Hardy, 
209 Ala, 575; 


47 Mo.App. 439. 


96 So. 860, 


Neagle v. Herbert, 64 | 432. 
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N.Y.—Longprey v. Yates, 
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and in Quantum Meruit.®® A plaintiff may declare 
specially on an express contract and also on a quan- 
tum meruit for the same work and labor or incidental 
materials,®® although it has been held that separate 
counts are necessary,®° and that where a complaint 
in an action for services rendered does not show 
whether plaintiff relies on a specific contract for a 
stipulated compensation or on implied contract for 
the reasonable value of the services it is insufficient 
on special demurrer for uncertainty.®* 


Extra work. An express promise as to work done 
under an executed special contract and an implied 
promise as to extra work can be declared on in one 
count.°? 


[§ 94] e. Allegation of Nonpayment. Under the 
general rules,9? one seeking recovery for work and 
labor or incidental materials should allege nonpay- 
ment where the failure to pay is an essential element 
of his cause of action,®* and if it appears from plain- 
tiff’s initial pleading that he has received the consid- 
eration for which services were performed, it will be 
demurrable as stating no cause of action.°® But it 
has been held that a demand for payment need not be 


91. Shade v. Sisson Mill, etc., Co., 
47 P7135, did ial: (bt (Compare 
Goetz v. Van Au, 12 N.Y.Civ.Proc. 104 
(holding that a plaintiff, suing for 


31 Hun 


111.App. 619. 


81. North Aynerican Dredging Co. 
of Nevada v. Outer Harbor Dock & 
Wharf Co., 173 P. 756, 178 Cal. 406. 


[a] Allegations held sufficient.— 
In a dredging company’s quantum 
meruit action against a dock com- 
pany, the complaint, although in- 
definite and uncertain, was held not 
subject to general demurrer on the 
ground that it did not show work 
on dock company’s property had been 
completed according to the contract 
to have entitled the dredging company 
to be paid the full rate. North Ameri- 
ean Dredging Co. of Nevada v. Outer 
Harbor Dock & Wharf Co., 173 P. 756, 
178 Cal. 406. 


82. See supra § 52. 


83. Smith v. Mathews Const. Co., 
io ee 205, 179 Cal. 79%. 


84. Smith v. Mathews Const. Co., 
supra. 


85. 
supra. 


86. Beattie v. McMullen, 67 A. 488, 
80 Conn. 160. 


87. Dock Contractor Co. v. Niagara 
Falls Power Co., 280 F. 122. 


[a] For example, allegations, in a 
complaint to recover on quantum 
meruit for the reasonable value of 
work, labor, and materials furnished, 
of mistake, fraud, and misrepresenta- 
tion, were not objectionable where 
they tended to explain the circum- 
stances under which an asserted con- 
tract was executed by the plaintiff, 
part performance of work under it, 
and its nonfulfillment, termination, 
and discontinuance. Dock Contractor 
Co. v. Niagara Falls Power Co., 280 
B22. 


88. As to election of remedies be- 
tween contract and quantum meruit 
generally see Election of Remedies § 
10. 


Smith v. Mathews Const. Co., 


. 89. 
F. 680. 


Kan.—Merywethers v. 
105 P. 545, 81 Kan. 309 


Mo.—Globe Light, ete., Co. v. Doud, 
2 


U.S.—Shaw v. Hotchkiss, 143 


Youmans. 


Tex.—Bushnell v. Holterman, (Civ. 
App.) 82 S.W.(2d) 899. 


W.Va.—Polsley & Son v. Anderson, 
7 W.Va. 202, 23 Am.R. 6138. 


[a] For example, a petition aver- 
ring a cause of action on an agreement 
whereby plaintiff furnished labor and 
materials, or in the alternative on an 
implied agreement, was good against 
a general demurrer. Bushnell v. Hol- 


+ ane (Tex.Civ.App.) 32 S.W.(2d) 
[b] It is permissible for plaintiff 


to plead an express contract and also 
plead facts warranting recovery on a 
quantum meruit. Merywethers v. 
Youmans, 105 P. 545, 81 Kan. 309. ‘ 


[c] Regarded as one cause of ac- 
tion.— A complaint alleging an agree- 
ment by plaintiff to perform services 
for defendant, an agreement by de- 
fendant to pay a fixed and definite 
compensation therefor, performance 
of the contract by plaintiff and a re- 
fusal to perform or breach thereof. by 
defendant, and the fact that plaintiff 
has sustained damages by reason of 
defendant’s failure to perform, and al- 
leging both, the special value agreed 
upon and the reasonable value of the 
services, does not state two Separate 
and distinct causes of action, but 
states only one cause of action, and 
such a complaint is good and permits 
recovery either under the special con- 
tract or in quantum meruit. Shaw vy. 
Hotchkiss, 143 F. 680. 


[d] Regarded as separate causes 
of action.— Where the first count de- 
clared upon an agreed price for cer- 
tain work and the second count upon 
a quantum meruit, the work alleged in 
each count being the same, neverthe- 
less each count declared a separate 
cause of action, although arising out 
of the same transaction, and a motion 
to compel plaintiff to elect between 
the counts and to strike one of them 
was properly denied, since code pro- 
visions allowed a statement of each 
cause of Action. Longprey v. Yates, 
81 Hun (N:Y.) 432. 


90. Globe Light, etc., Co. v. Doud, 
47 Mo.App. 439; Phillippi v. McLean, 
5 Mo.App. 587. 


services, alleging that they were rea- 
sonably worth a certain sum, and that 
defendant agreed to pay it, cannot be 
required to make his complaint more 
definite by electing between a quan- 
tum meruit and the specific agree- 
ment); Roberts v. Demens Wood 
Working Co., 16 S.E. 415, 111 N.C. 
432 (holding complaint sufficient to 
permit recovery either on express 
contract or for value of work and 
labor done). 


92. Donegan v. Houston, 90 P. 1078, 
5 Cal.App. 626. 


93. See Payment § 129. 


94. Jacuzzi v. Jacuzzi, 176 P. 872, 
88 Cal.App. 533; Bacon v. Chapman, 
82 N.Y.S. 545, 546, 85 App.Div. 309. 


“It is the essence of a pleading on 
contract to show the breach upon 
which the liability arises. The breach 
in a contract for the payment of 
money is the failure to pay, and the 
nonpayment must be alleged the same 
as any other fact rendering the de- 
fendant liable in failing to fulfill his 
agreement. This is true irrespective 
of the rule that nonpayment in our 
practice is an affirmative defense.” 
Bacon v. Chapman, supra. 


[a] Allegation of nonpayment 
which was made in complaint was es- 
sential to the statement of a cause 
of action for compensation for work 
and labor performed at defendant’s 
request. Jacuzzi v. Jacuzzi, 176 P. 
872. 38 Cal.App. 533. 


95. Croft v. Colquitt County, 121 
S.E. 872, 31 Ga.App. 610. 


[a] Payment in full not admitted. 
—Where a contract unenforceable for 
lack of mutuality required plaintiff to 
furnish plans and specifications and 
Superintend the construction of addi- 
tions to a manufacturing plant for ten 
per cent of the cost of the work, and 
required defendant to pay ten thou- 
sand dollars in advance, and there- 
after each month ten per cent of the 
work done during the preceding 
month, without specifying what por- 
tion of the contract price was to be 
for plans and specifications and what 
portion for the superintendence, a 
complaint alleging the completion of 
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alleged in the complaint in an action to recover the 
balance due for work performed at the special re- 
quest of defendant when there is no allegation show- 
ing that the action is based upon a mutual current 
account.°®® 


[§ 95] 2. Plea or Affidavit of Defense—a. In Gen- 
eral. Generally speaking, every matter of defense 
pleaded to an action for work and labor should be 
set forth so specifically as clearly to show its rela- 
tion to plaintifi’s claim,®? and the averments of an af- 
fidavit of defense must form a complete answer to 
plaintiff’s demand.®* To entitle defendant to insist 
upon an award upon the cause of action as a bar, he 
must allege it as such in his answer.®? A plea is bad 
in bar which does not deny the implied contract to 
pay for services rendered,! and is bad as set-off when 
it appears that defendant’s acts in caring for plain- 
tiff were gratuitous.” 


Particulars of defense. Defendants sued with 
others for work done and materials furnished in con- 
nection with the erection of a building upon the prop- 


erty of all the defendants may plead that they arean < 


no way responsible to plaintiff; that plaintiff never 
did the work mentioned in the account, and that his 
account is exorbitant, and the prices claimed there- 
in are too high, and will not be bound to give partic- 
ulars of the last mentioned ground of defense.® 


Pleading statute. It has been held under local 
practice that defendant need not plead a statute fix- 
ing the compensation for securing a loan. 


[§ 96] b. Plea of Payment or Not Indebted. A 
sufficient plea of payment® or of its equivalent® sets 
forth a valid defense to an action for work and la- 


the plans and specifications, and the [a] 
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Payment sufficiently pleaded. 
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bor,’ and an answer admitting performance of la- 
bor, but alleging payment and denying that defend- 
ant owes plaintiff the amount sued for or any part 
thereof, does not admit that the sum sued for. is due 
so as to entitle plaintiff to judgment,® although an 
answer denying that defendant promised to pay a 
reasonable sum for services rendered, but not deny- 
ing that the services were performed for defendant, 
raises no issue.® In a suit as under the common 
counts for services, work; and labor, a bare plea of 
not indebted has been held subject to a motion to 
strike,!° although an answer denying that defend- 
ant is indebted to plaintiff in the sum named in the 
complaint or any other sum has been held sufficient to 
present an issue.*+ * 


[§ 97] ¢ Pleading Defenses Based on Special 
Contracti12—(1) In General. Pleas merely setting 
up the breach by plaintiff of a special contract for 
work and labor are good answers to counts in special 
assumpsit on the contract,1? but are not good as to 
the common counts for work and labor?‘ unless such 


pleas go further and show that they are applicable 


and answers to the common counts.1> 


[§ 98] (2) Noncompliance with Conditions Pre- 
cedent. Defenses based upon plaintiff’s noncompli- 
ance with contractual conditions precedent,?® such as 
provisions requiring submission of disputes to arbi- 
tration,!? or requiring extra work to be first author- 
ized by the architect,1® or authorizing specified third 
persons to settle all controversies over the meaning 
of plans and specifications,t® are waived by defend- 
ant’s failure to plead the same in a suit brought on 
the common counts for the reasonable value of labor 
and incidental materials furnished incident to spe- 


is indebted to the Plaintiff in the sum 


determination of defendant not to pro- 
ceed with the work, did not, by ad- 
mitting that the required payments 
had been made up to the date of that 
determination, show that plaintiff had 
been paid in full for the services ren- 
dered. Blair Engineering Co. v. Page 
Steel & Wire Co., 288 F. 662. 


96. Robertson v. Woolley, 41 P. 48, 
12 Wash. 326. 


97. Kyler v. Christman, 
Super. 548. 


98. Kyler v. Christman, supra. 


[a] Affidavit of defense held suffi- 
cient: (1) In an action for wages. 
Reichley v. Leingang, 7 Pa.Co. 556 
(holding that an affidavit of defense 
stating that defendant owed plaintiff 
nothing for wages because the price 
agreed to be paid was less than that 
set out in the complaint is sufficient). 
(2) To stay summary judgment on 
claim for Services in driving logs. 
Kyler v. Christman, 23 Pa.Super. 548. 


[b] Affidavit of defense held in- 
sufficient in an action for services 
as a nurse. Wolcott v. Schwarz, 4 
Walk. (Pa.) 304. 


$9. Brazill v. Isham, 12 N.Y. 9 [aff 
1 E.D.Smith 437]. A 


1. Gerard v. Dill, 96 Ind. 476. 
2. Gerard v. Dill, supra. 


8. Grothé v. Robillard, 7 Que.Pr. 
375. 


4. Buchanan vy. Tilden, 
417, 18 App.Div. 123. 


5. See case infra this note. 


23 Pa. 


45 N.Y.S. 


—In an action by a ranch hand to re- 
cover for services, an allegation in 
the answer that, if such work was 
performed, it waS more than fully 
paid for and satisfied, prior to the 
commencement of the action, was a 
sufficient plea of payment. Lappin v. 
Martin, 228 P. 763, 71 Mont. 233. 


6 Murphy v. Taylor, 33 A. 1041, 
M3VPae 37: 


[a] Ready and willing to pay.— 
In an action for work done and ma- 
terials supplied, the affidavit of de- 
fense is sufficient if it alleges that 
defendant has a just, full, and true 
legal defense to the whole of plain- 
tiff’s claim, and that she made a con- 
tract with plaintiff for the work and 
materials to be furnished, for a cer- 
tain sum, payable on completion of 
the work, and that since the comple- 
tion of the work she has always been 
ready and willing to pay him such 
sum, but that he always refused to 
accept it. Murphy v. Taylor, 33 A. 
1041, 173 Pa. 317. 


B.S Payment as defense see supra § 


8. Young v. Green, 23 S.E. 981, 46 
S:Cala: 


9. Lung Louis & Co. v. Brown, 7% 
Or. 326. 


10. Copley v. Jackson & Co., [1884] 
W.N. 39; Power v. Gordon, (N.S.) 
[1927] 3 Dom.L.R. 325. 


[a] For example, a plea in de- 
fense to an action for services read- 
ing, “And Defendant denies that he 


of $450.00 as claimed in the Writ of 
Summons, or any sum of money what- 
ever,’’ was properly stricken on mo- 
tion. Power v. Gordon, (N.S.) [1927] 
38 Dom.L.R. 325. 


11. Heaton-Hobson Associated 
oe oece® v. A¥rper, 78 P. 721, 145 
al. 


12. Pleas of defective or incom- 
plete performance see infra § 100. 


13. Mobile County v. Linch, 73 So. 
423, 198 Ala. 57. 


14. Mobile County v. Linch, supra; 
Montgomery County v. Pruett, 57 So. 
823, 175 Ala. 391. 


[a] Mlustration.—As under the 
common counts to which the general 
issue is pleaded, plaintiff is required 
to prove either an express contract 
with which he had fully complied, or 
the furnishing of labor and materials 
which were of benefit to defendant, 
and which were voluntarily accepted, 
a plea setting up a breach of a pro- 
vision of the contract was no answer 
to such counts, and a demurrer there- 
to was properly sustained. Mont- 
gomery County v. Pruett, 57 So. 823, 
175 Ala. 391. ‘ 


» 
15. Mobile County v. Linch, 73 So. 


423, 198 Ala. 57 


16. Wilson v. Mattei, 258 P. 453, 
84 Cal.App. 567. 


17. Wilson v. Mattei, supra. 
18. Wilson v. Mattei, supra, 
19. Wilson v. Mattei, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


» 
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eial contracts not set up in the pleadings. Where 
suit is brought to recover the balance due for work 
and labor under a contract, both parties pleading the 
same, a defendant desiring to take advantage of con- 
ditions imposed by another contract. between it and 
a third party should plead the provisions of the lat- 
ter contract,*° and if it fails to do so will be deemed 
to have waived conditions imposed by such latter 
eontract.?1 


[§ 99] (8) Restrictions on Amount of Recovery. 
Where, in an action on quantum meruit for services 
rendered, defendant relies upon a restrictive express 
eontract limiting the amount of compensation, he 
must set it up as an affirmative defense.?? 


[§ 100] d. Plea of Defective or Incomplete Per- 
formance. Where the defense is that the result of 
services was defective and insufficient the answer 
must contain a direct averment to that effect,?* and 
pleas of defective performance should be sufficiently 
specific in averment to apprise plaintiff of the de- 
fects relied upon by defendant.2* Where a com- 
plaint for work and labor claims on the common 
counts for services rendered, a plea alleging merely 
that the claim was for services rendered on an en- 
tire contract which plaintiff, without fault of defend- 
ant, had failed to perform, is bad on demurrer,”® al- 
though a plea of complete abandonment of a special 
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contract after part performance has been held good 
in bar of such a suit.?® . 


After admission of employment. An answer ad- 
mitting the employment of plaintiff by defendant 
but alleging nonperformance on the former’s part is 
not demurrable.?7 


After plea of general issue. Where, after plead- 
ing the general issue, defendant pleads specially that 
the action is based on a special contract which has 
not been performed, the special plea amounts to the 
general issue and must be rejected.?§ 


[§ 101] 3. Replication or Reply. Where the facts 
pleaded constitute a defense of payment only, and 
not a counterclaim, although there is no reply, the 
whole answer does not stand admitted.?® 


[§ 102] 4. Issues, Proof, and Variance*°—a, In 
General. In accordance with the general rules of 
pleading in civil actions,?1 only such matters are in 
issue in an action to recover for the value of work 
and labor or incidental materials, as are properly put 
in issue by the pleadings and the proof,?? recovery 
will be restricted to work or materials as specified in 
the pleadings,?? defenses cannot be urged if not prop-_ 
erly raised by the pleadings,** and to authorize a 
recovery there must be proof in support of all the 


20. Borg v. Utah Const. Co., 242 P. 
600, 117 Or. 22. 


21. Borg v. Utah Const. Co., supra. 


[a] For example, in an action for 
work and labor under a contract, de- 
fendant’s failure to set up another 
contract between it and a third party 
waived provisions relied upon in the 
latter to submit disputes to arbitra- 
tion. Borg v. Utah Const. Co., 242 P. 
600, 117 Or. 22. 


22. Pittman y. Le Master, 121 S.E. 
677, 128 S.C. 98. 


23. Burns v. Stanley, 72 Ind. 350. 


24. Heady v. Pool, 130 So. 329, 221 
Ala. 619. 


[a] Rule applied to recoupment 
plea.—In an action for work and 
labor, sustaining a demurrer to a re- 
coupment plea was not error, where 
it did not inform plaintiff in what re- 
spects the building and work were de- 


fective. Heady v. Pool, 130 So. 329, 
221 Ala. 619. 
25. Farrow v. Burns, 92 So. 236, 18 


Ala.App. 350 [cert den 92 So. 426, 207 
Ala. 197]. 


26. Varner v. Hardy, 96 So. 860, 209 
Ala, 575. 


[a] For example, in an action on 
the common counts, a plea alleging 
that plaintiff breached a special con- 
tract involved, one for sawing logs, 
by completely abandoning perform- 
ance without excuse, was good and 
constituted ‘“‘a complete answer to the 
common counts on the part of the 
plaintiff (Hardy), who is alleged to 
have completely abandoned the con- 
tract.” Varner v. Hardy, 96 So. 860, 
862, 209 Ala. 575. 


27. Von Rosenberg v. McDonald, 
53 N.Y.S. 551, 24 Misc. 771. 


28. Baltimore, etc., R. Co. v. Laf- 
fertys, 14 Gratt. (55 Va.) 478; Bal- 
timore, ete., R. Co. v. Polly, Woods & 
Co., 14 Gratt. (55 Va.) 447. 


29. 
Y.) 363. 


80. Conformity of pleadings and 
proof or admissibility of evidence un- 
der pleadings see infra §§ 107-109. 


31. See Pleading §§ 1144-1211. 


32. Conn.—Shaw v. Pope, 67 A. 495, 
80 Conn. 206. 


Ind.—Rossow v. Doebling, 83 N.E. 
248, 41 Ind.App. 23. 


Ky.—Davis yv. Pendennis Club, 19 
S.W.(2d) 1078, 230 Ky. 465. 


Minn.—Simon y. Haut, 
129, 95 Minn. 521. 


Mo.—Johnston v. Star Bucket Pump 
Co., 202 S.W. 1148, 274 Mo. 414; 
Strother v. De Witt, 71 S.W. 1129, 98 
Mo.App. 293. 


Mont.—Cook & Woldson v. Gallatin 
R. Co., 73 P..131, 28 Mont. 509. 


N.Y.—Rubino v. Scott, 22 N.E. 1103, 
118 N.Y. 662, 2 Silv.App. 423; Smith 
v. Russell, 125 N.Y.S. 952, 140 App. 
Div. 102; McElroy v. Brooklyn Un- 
derground R. Co., 12 N.Y.St. 586, 46 
aan 681 [aff 24 N.E. 1097, 120 N.Y. 


Or.—Doty v. Klamath Lake Naviga- 
tion Co., 1384 P. 1188, 66 Or. 458. 


[a] Pleadings or evidence held 
sufficient to raise issue as to: (1) 
Architect’s financial interest arising 
from guaranty to keep building cost 
within his estimate. Manett, Sea- 
strunk & Buckner v. Terminal Build- 
ing Corporation, 39 S.W.(2d) 1, 120 
Tex. 374, 77 A.L.R. 1122 [rev (Civ. 
App.) 23 S.W.(2d) 786]. (2) Rescis- 
sion of special contract, although the 
complaint, based on quantum meruit 
and showing that there was a writ- 
ten contract, contained no allegation 
of rescission, where the answer plead- 
ed abandonment of contract by plain- 
tiffs, and the reply admitted the 
same and justified it. Franconi v. 
Graham, 174 P. 548, 89 Or. 619. 


[b] Pleadings or evidence held in- 
sufficient to raise issue as to: (1) 
Modification of written contract or 
plaintiff’s failure to perform it. Doty 


104 N.w. 


Burke v. Thorne, 44 Barb. (N. | v. Klamath Lake Navigation Co., 134 


P. 11838, 66 Or. 458. Value or 


(2) 


utility of work to defendant, where 
the reasonable value of the architect’s 
services was the sole question for the 
jury under an answer admitting em- 
ployment and performance of the 
work. Davis v. Pendennis Club, 19 
S.W.(2d) 1078, 2380 Ky. 465. (3) 
Voluntary payments, where the owner 
had breached his contract for the 
construction of a building by refus- 
ing to pay estimates to the contractor, 
and it was held that voluntary pay- 
ments made by him after commence- 
ment of suit on the theory of a sub- 
sisting contract could not be claimed 
by him, where they were without the 
issues. Johnston v. Star Bucket 
Pump Co., 202 S.W. 1143, 274 Mo. 414. 


[c] Under general allegation in 
answer that work was not done in 
proper manner defendant may, absent 
plaintiff's motion to make it more 
specific, show particular defects at the 
trial although not specifically set up 
in the answer. Trimble v. Stilwell, 4 
BH.D.Smith (N.Y.) 512. 


33. King v. Thompson, 101 A. 724, 
116 Me. 3816. 


[a] For example, in an action on 
account annexed for work and labor, 
plaintiff can recover only for services 
specified in her account. King v. 
Thompson, 101 A. 724, 116 Me. 3816. 


[b] Under claim for services per- 
formed for defendant at his request 
plaintiff may recover for services ren- 
dered in serving a writ, as such claim 
“will embrace the service of the writ.” 
Nutt v. Merrill, 40 Me. 237, 244, 


34. W. W. Brown Const. Co. v. 
MacArthur Bros. Co., 139 S.W. 104, 
236 Mo. 41. 


[a] For example, where the peti- 
tion stated a cause of action for the 
reasonable value of excavating 
cemented gravel, the defense that the 
work was within a contract whereby 
plaintiff agreed to accept a classifica- 
tion of cemented gravel as earth in 
making the excavation, and was to 
be paid for excavating cemented 
gravel at the price fixed for excavat- 
ing earth, must, to be available, be 
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material allegations of the pleadings,’® although mat- 
ters admitted by the pleadings®® need not be prov- 
A plaintiff suing for work performed under 
contract for work and labor and alleging full per- 
formance may not recover where he fails to prove 
full performanee,?® although where plaintiff treats 
a contract as rescinded for defendant’s breach and 
sues for the reasonable value of labor and materials 


ed.e 


Ww. W. Brown 


affirmatively pleaded. 
COs 


Const. Co. v. MacArthur Bros. 
139 S.W. 104, 236 Mo. 41. 


35. Cal— Cull v. San Francisco, 
etc., Land Co., 57 P. 456, 124 Cal. 591. 


Fla.—Meyer-Kiser Corporation v. 
Dooley, 129 So. 592, 100 Fla. 243; 
Strano v. Carr & Carr, 119 So. 864, 97 
Fla. 150. 


Ill.—-Schillinger Bros. Co. v. Thomp- 
son-Starrett Co., 171 Ill.App. 319. 


Ky.—Scott v. Messick, 4 T.B.Mon. 
535. 


La.—Succession of Dolsen, 
514, 129 La. 577. 


Mass.—Hogan v. Coleman, 119 
Mass. 96; Thompson vy. Rehoboth 
Catholic Cong. Soc., 5 Pick. 469. 


N.Y.—Excelsior Terra Cotta Co. v. 
_Harde, 73 N.E. 494, 181 N.Y. 11, 106 
Am.S.R. 493, 16 N.Y.Ann.Cas. 40 [aff 
85 N.Y.S. 732, 90. App.Div. 4]; Trub- 
enbach vy. Otten, 122 N.Y.S. 616, 138 
App.Div. 887; Farley v.. Browning, 13 
Daly 85, 15 Abb.N.Cas. 301, 1 How.Pr. 
N.S. 307; Borough Cut Stone Co. v. 
Eases Ave. Realty Co., 121 N.Y.S. 


2 
Odds 


56 So. 


N.C.—Byerly v. Kepley, 46 N.C. 35. 


Pa.—In re Davies’ Estate, 137 A. 
728, 289 Pa. 579. 


enn.—Robertson Vv. 
(cha 46 S.W. 1029. 


Va.—Baltimore, etc., R. Co. v. Polly, 
Woods & Co., 14 Gratt. (55 Va.) 447. 


[a] Acceptance, benefit, or promise 
to pay.—Recovery under a common 
count for work and labor requires a 
showing either of acceptance of serv- 
ice, benefit thereby, or agreement to 
pay therefor. Strano v. Carr & Carr, 
119 So. 864, 97 Fla. 150. 


[b] Performance.—In the absence 
of proof of performance of services 
by plaintiff, there can be no re- 
covery aS ona quantum meruit. Sam- 
uels y Schiller, 199 N.Y.S. 58, 205 App. 

iv. 5. 


{e] Complaint construed as not 
alleging “settlement” so as to require 
proof thereof.—Where plaintiff made 
an unsuccessful attempt to settle a 
claim against a city, for which he was 
to receive a stated amount in case he 
was successful, a declaration under 
which he sought to recover the value 
of the services rendered, which stated 
such value at the amount to which he 
would have been entitled had he been 
successful, did not thereby allege that 
he had made a settlement, so as to 
preclude a recovery in the absence of 
proof that such settlement had been 
made. Miller v. Haskell, 60 N.H. 982, 
179 Mass. 312. 


36. See cases infra this note; and 
infra note 387. 


; [a] Benefit must be proved where 

plaintiff admits breach.—Where plain- 
tiff performed services under a special 
contract, but sued on quantum meruit, 
the form of action constituted an ad- 
mission by plaintiff of the breach of 
his contract, and it was incumbent 
on him to prove in the end, taking in- 


Robertson, 


‘thereof. 
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to consideration the contracts and his 
breach thereof, to what extent his 
services benefited defendant. Arsen- 
Sule v. Brown Co., 118 A. 738, 122 Me. 
52. 


{b] Ownership of house.—In an 
action for work and materials per- 
formed and furnished, where the al- 
legation that the work was done on 
house owned by defendant was not 
denied, its ownership was admitted. 
Ward Cattle & Pasture Co. v. Ford, 
(Tex.Civ.App.) 175 S.W. 784. 


27. Cunningham & Patchen vy. De- 
lohery Hat Co., 74 A. 881, 82 Conn. 
592; Skillings v. Norris, 50 Me. 72. 


[a] Making of contract.—In an 
action for work.and labor done and 
materials furnished, where defendant 
alleged that the work was done un- 
der a contract for a specified price, 
plaintiff was not required to Show 
that the contract was made on behalf 
of defendant by some one authorized 
so to do, defendant’s admission being 
equivalent to proof, although there 
was also a general denial. Cunning- 
ham & Patchen v. Delohery Hat Co., 
74 A. 881, 82 Conn. 592. 


[b] Performance of work need not 
be proved by plaintiff where defend- 
ant’s pleadings admit performance 
and set up affirmative defenses. 
Skillings v. Norris, 50 Me. 72. 


38. Stone y. Goodstein, 97 N.Y.S. 
1035, 49 Misc. 482; Farley v. Brown- 
ing, 18 Daly (N.Y.) 85, 15 Abb.N.Cas. 
301, 1 How.Pr.N.S. 307; Magadore 
a oue rare Co. v. Hiers, 19 Ohio Cir.Ct. 

ie LB Ss 


[a] Where plaintiff’s evidence 
showed defendani’s repudiation of 
contract before completion, he should 
have alleged the fact of breach instead 
of his own full performance, and if 
he stood on a claim of full perform- 
ance could not recover without proof 
Magadore Stoneware Co. v. 
Hiers, 19 Ohio Cir.Ct.N.S. 158. 


[b] Whether suit is on contract or 
indebitatus assumpsit, performance 
must be proved by plaintiff suing for 
work and materials alleged to have 
been furnished under a special con- 
tract fully performed by plaintiff. 
Farley v. Browning, 13 Daly (N.Y.) 
85, 15 Abb.N.Cas. 301, 1 How.Pr.N.S. 


307. 
39. Gray v. Bekins, 199 P. 767, 186 
Cal. 389. 


40. Gray v. Bekins, supra. 


41. Cal.—Cull v. San Francisco, 
ete., Land Coy 57 PB. 456))124-Cal, 591. 


ae D. Bor Boge Beh v. Roach, 25 App.D. 


Ind.—Everett v. Stuck, 58 N.E. 94, 
25 Ind.App. 279; Louisville, GUC hee 
Co. v. Barnes, 44 N.E. A113" 16 Ind. 
App. 312. 


Iowa.—Duncan v. Gray, 79 N.W. 
362, 108 Iowa 599; Packard v. Snell, 
Aiken & Co., 35 Iowa 80. 


Ky.—Scott v. Messick, 2 T.B.Mon. 
80. 


Mass.—Hogan v. Coleman, 119 


[§ 102 


furnished, he need not allege or prove full perform- 
ance on his part,?® nor acts of defendant rendering 
performance impossible. 
for the value of work and labor the allegations and 
the proof must substai.tially correspond, and any 
material variance between the proof and the allega- 
tion will prevent a recovery;* but where the proof 
substantially supports the pleadings, a variance as 


40 Tn an action to recover 


Mass. 963 Dodd v. Tarr, 116 Mass, 


287. 


N.H.—Smith v. Mudgett, 20 N.H. 
527. 


Or.—Fischer v.xBayer, 210 P. 452, 
TO Smoot 


Tex.—Jones vy. ‘Brazile, 1 Tex.App. 
Civ: Cass $2299. 


[a] Variance shown.—(1) In an 
action on an account for work and 
labor performed, plaintiff cannot re- 
cover on facts showing a guaranty 
by defendants that other parties 
would pay for the work. Packard 
v. Snell, Aiken & Co., 35 Iowa 80. 
(2), A declaration for work per- 
formed for defendant is not support- 
ed by a promise by defendant to see 
plaintiff paid for the work which he 
originally agreed to perform for an- 
other person. Hogan v. Coleman, 119 
Mass. 96. (3) Where a corporation’s 
board of directors directed that its 
trustee dispose of some of its ma- 
chinery, and the trustee authorized 
the corporation’s president to dispose 
of it and turn the proceeds over to 
him to be disbursed, and in an action 
for labor and materials against the 
corporation, the pil eek and the presi- 
dent as an individ the evidence 
showed that plainti a were working 
solely for the president as an in- 
dividual, the contract proved was not 
the one alleged that the labor was 
furnished at the request of all defend- 
ants, and a motion for nonsuit should 
have been allowed. Fischer v. Bayer, 
210 SES 74525 L087 Ore sist. 


[b] Variance not shown.—(1) In 
an action for services rendered as in- 
come tax expert, variance was held 
not to exist between evidence and 
counts in complaint based on reason- 
able value of services. Day v. Laguna 
Land & Water Co., 1 P.(2d) 448, 115 
Cal.App. 221. (2). Where evidence 
supported.a finding of agreement to 
pay for preparing property for sub- 
division, there was no fatal variance 
between evidence and complaint al- 
leging agreement to pay. Sargent v. 
Seymour Finance Corporation, “298 Pe 
1034, 113 Cal.App. 728. (38) Inanac- 
tion against defendants on joint lia- 
bility from a contract for labor, plain- 
tiff could establish joint liability or 
individual liability without creating 
variance. Day v. Scribner, 142 A. 727, 
127 Me. 187. (4) Inan action for the 
reasonable value of personal and pro- 
fessional services, admitting a letter 
by plaintiff, stating the amount he 
would charge per day for work was 
not a variance. Anglo-Texas Oil Co. 
v. Manatt, 256 P. 740, 125 Okl. 92. (5) 
In indebitatus asSumpsit for labor 
and materials furnished under a writ- 
ten contract therefor, it is imma- 
terial whether the work which plain- 
tiff did for defendAnt was under the 
contract, or a modification of it, on it 
appearing that defendant accepted the 
work, and so a claim of variance 
could not be sustained. Lacy Mfg. 
Co. v. Los Angeles Gas & JWlectric 
Co, 106°B) 413, a2, Cal Apps. 


Pleading quantum meruit and prov- 
ing express contract as variance see 
infra § 105. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


we 


§§ 102-103] 


to some immaterial matter is not fatal*? if the ad- 
verse party is not surprised or misled thereby.*? An 
allegation of a promise to pay for services is suffi- 
ciently supported by proof of either an express or an 


implied promise.** 
. Pleading and proving value. 


42. Cal.—Cousin v. Mason, 248 P. 
299, 78 Cal.App. 111 


Ky.—Gentry v. Doolin, 1 Bush 1. 


Me.—Day v. Scribner, 142 A. 727, 
127 Me. 187. 


Mo.—Gardner vy. Eldridge, 149 Mo. 
App. 210, 130 S.W. 403. 


Tex.—Corbin vy. Corbin, (Civ.App.) 
1386 S.W. 122. 


[a] Character of services.—Evi- 
dence, in an action for the value of 
services as keeper of a resort, that 
the services were rendered as cook, 
was not a material variance, where 
defendant denied that plaintiff was 
entitled to compensation for any kind 
of services, since, under Code Civ. 
Proc. §§ 469, 470, 471, a variance is 
immaterial unless the adverse party 
has been misled. Cousin v. Mason, 
248 P. 299, 78 Cal.App. 111. 


[b] Extent of services.—Where 
plaintiff sued for services under an 
employment to assist in the sale of 
certain railroad stock, proof that 
plaintiff not only assisted, but in fact 
made the sale, would not relieve de- 
fendant from liability. Gardner v. 
LS alee 130 S.W. 4038, 149 Mo.App. 

10 


43. Dubois v. Delaware, etc., Ca- 
nal Co., 12 Wend. (N.Y.) 334 [aff 15 
Wend. 87]; Griffith v. Ridpath, 80 P. 
820, 38 Wash. 540. 


44. Jackson vy. Buice, 63 S.H. 823, 
132, Gaz 51. 


“Where a suit is brought by one to 
recover upon a quantum meruit for 
services rendered by him to another, 
and the petition alleges that the serv- 
ices were rendered upon the faith of 
the promise of such other person to 
pay therefor, in order to sustain such 
allegation it is not necessary to prove 
that there was an express promise, 
but it will be sufficient to show an 
implied promise.” Jackson y. Buice, 
supra. 


45. Bloom v. Nathan Vehon Co., 
173 N.H. 270, 341 Ill. 200, 72 A.L.R. 
232; Duke’s Adm’r vy. Crump, 215 S.W. 
41, 185 Ky. 323. 


[a] For example, where an aunt’s 
contract to devise land in considera- 
tion of services to be performed by 
her nephew was void because not in 
writing, the nephew, while he would 
have been entitled to the reasonable 
value of his services if he had pleaded 
and proved the same, could not, in 
an action for breach of the contract, 
recover the reasonable value of the 
services performed, in the absence of 
pleading or proof of the reasonable 
value thereof. Duke’s Adm’r_ y. 
Crump, 215 S.W. 41, 185 Ky. 823. 


[b] Although plaintiff rendering 
beneficial services, accepted by de- 
fendant, under void contract could 
have recovered their reasonable 
worth in quantum meruit upon a 
proper state of pleadings, he could not 
recover where the pleadings were not 
based ona quantum meruit and where 
there was no proof in the record as to 
what the services were reasonably 
worth. Bloom y¥. Nathan Vehon Co., 
D7 IN. Wee270) 341 P2002 i 2 ATIGER: 


One may not recover 
the reasonable value of his services where he neither 
pleads nor proves the same,*® proof of reasonable 
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value is ordinarily essential to recovery on the basis. 
of the common counts,*® and there may be no recov- 
ery for work and labor on any theory if there is 
proof of neither reasonable value nor agreed price,** 


although where the record shows no issue raised as to 


ed.*§ 


. 


232. 


46. Cal.—Boyd v. Ibbetson, 265 P. 
887, 90 Cal.App. 298. 


Fla.—Silcox v. Corsa, 86 So. 611, 80 
Fla. 677; Dickerson v. Lankford, 67 
So. 807, 69 Fla. 127; Charlotte Harbor, 
etc., R. Co. v. Burwell, 48 So. 213, 56 
Fla. 217. 


Ga.—Collins v. Frazier, 98 S.E. 188, 
23 Ga.App. 236. 


Ill.—Sutton v. Board of Education 
of Casey Tp. High School, 259 Ill.App. 
198; Schillinger Bros. Co. v. Thomp- 
son-Starrett Co., 171 IllApp. 319; 
Johnson y. Peterson, 166 Ill.App. 404. 


La.—Succession of Dolsen, 56 So. 
514, 129 La. 577. 


Minn.—Siverts v. Dahoot, 184 N. 
W. 839, 150 Minn, 179. 


Mo.—Hutchinson vy. Swope, (App.) 
256 S.W. 1384; Cheek v. National Life 
Ins. Co. of United States of America, 
207 S.W. 882, 200 Mo.App. 538; Gillen 
v. Haley, 171 S.W. 6388, 185 Mo.App. 
23; Sayers v. Crane, 81 S.W. 4738, 107 
Mo.App. 407. 


N.Y.—Winch v. Warner, 174 N.Y. 
S. 819, 186 App.Div. 710; Trubenbach 
v. Otten, 122 N.Y.S. 616, 138 App.Div. 
887; Borough Cut Stone Co. v. Briggs 
Ave. Realty Co., 121 N.Y.S. 239. 


Pa.—In re Davies’ Estate, 137 A. 
728, 289 Pa. 579. 
S.D.—Migar vy. Nelson, 180 N.W. 


960, 43 S.D. 525. 


W.Va.—Alkire v. Alkire Orchard 
Co., 91 'S.B. 334, 79 W.Va. 526. 


[a] To authorize recovery of more 
than nominal sum on quantum meruit 
“there must be evidence of the value 
of services, other than that showing 
the nature and extent’ thereof.” 
Winch vy. Warner, 174 N.Y.S. 819, 822, 
186 App.Div. 710. See also Parker v. 
I. T. Law & Sons, 69 So. 879, 194 Ala. 
693 (holding that, where defendant 
took and used a well drilled by plain- 
tiff, and its pumping apparatus, plain- 
tiff is entitled to at least nominal re- 
covery, without proof of the value of 
the well and equipment). 


[b] Even if one suing on contract 
could be permitted to recover on quan- 
tum meruit, he would be precluded 
from such recovery where the record 
did not disclose the value of his sery- 
ices. Dalgam v. New Orleans Land 
Co. AI Soe 2715 162) Dar sor, 


[c] Personal services.—In an ac- 
tion for services, not based on a writ- 
ten contract, rendered by plaintiff to 
defendant, including personal atten- 
tion, housekeeping, cooking, business 
matters, etc., the failure to prove the 
value of the services rendered is fatal 
to a recovery for plaintiff. Gillen v. 
Haley, 171 S.W. 6388, 185 Mo.App. 23. 


{d] Additional or extra work.— 
(1) Where a person employed as a 
sick nurse claims to have rendered 
additional services in other capaci- 
ties, no recovery can be had on a 
quantum meruit unless their value is 
proved. Succession of Dolsen, 56 So. 
514, 129 La. 577. (2) In an action for 
extra services, not based on a special 


[§ 103] b. Time of Promise or Performance. 


amount due, proof of reasonable value is not requir- 


An 


contract, rendered by plaintiff solici- 
tor in investigating claims against 
defendant insurance company, failure 
to prove the value of such services is 
fatal to a recovery. Cheek v. Nation- 
al Life Ins. Co. of United States of 
America, 207 S.W. 882, 200. Mo.App. 
533. (3) Recovery for additional or 
extra work generally see supra § 67. 


[e] After termination of special 
contract.—In an action for the rea- 
sonable value of work and labor per- 
formed under a contract which de- 
fendant terminated for plaintiff’s al- 
leged unreasonable delay, plaintiff 
could not recover for the value of 
stone which plaintiff cut for the 
stoops, but did not use because of ‘the 
termination of the contract, without 
proof of the value thereof. Borough 
Cut Stone Co. v. Briggs Ave. Realty 
Co.;. 121 NYS) 2389; 


[f] Rule applied to counterclaims. 
—(1) In an action on a note where 
defendant counterclaimed and alleged 
the making of a written contract to. 
farm lands and share proceeds with 
plaintiff, that he performed certain 
labor in putting in the crop, and aban- 
doned the contract and left the lands 
by reason of conduct of plaintiff, and 
that the reasonable value of his serv- 
ices rendered was a certain amount, 
and asked judgment for that amount, 
less the amount due on the note, the 
counterclaim sought recovery upon 
quantum meruit, and not under the 
contract, and where there was no evi- 
dence to determine the reasonable 
value of the work performed by de- 
fendant, no recovery could be had 
on the counterclaim, although there 
was evidence as to the value of the 
crop as it stood unharvested about a 
month after defendant abandoned the 
contract. Mizar vy. Nelson, 180 N.W. 
960, 43 S.D. 525. (2) In an action on 
promissory notes in which there was 
a counterclaim for the agreed price 
and reasonable value of services, it 
was error to submit the reasonable 
value of such services, where there 
was no evidence of value, and the 
only proof being that they were ren- . 
dered under an express contract for 
the stipulated price. Siverts v. Da- 
hoot, 184 N.W. 839, 150 Minn. 179. 


Sufficiency of evidence as to value: 
see infra § 121. 


47. Meyer-Kiser Corporation § v. 
Dooley, 129 So. 592, 100 Fla. 243; Ma- 
randino v. A. Brown & Co., 120 N.Y. 
S. 744;. Cochran y. Taylor, (Tex.Civ. 
App.) 209 S.W. 258. 


[a] For example, proof of com- 
pensation fixed by an express contract 
or of reasonable value of services is: 
essential in assumpsit on common 
counts for services. Meyer-Kiser 
Corporation vy. Dooley, 129 So. 592, 
100 Fla, 243. 


48. McLendon y. 
214, 42 Ga.App. 580. 


[a] Agreed on value.—‘Where it 
appears from the record that there 
was no issue between the plaintiff 
and the defendant ‘as to the amount 
of the bill,’ which the evidence show- 
ed was of a designated amount, it 
must be taken that the parties agreed 
that the amount of the bill repre- 


Moore, 157 S.E. 
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allegation of the time of the promise to pay for serv- 
ices is immaterial and need not be proved as laid.*® 
Plaintiff may, however, by limiting his claim to sery- 
ices performed between certain dates, make those 
dates material, so that he cannot recover for services 
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\ 


rendered before or after,°® a count for work and la- 


bor done on a certain date cannot be sustained by 
proof of work done on any other date,54 and where 
plaintiff sues for services rendered within a speci- 
fied time in the past he may not recover for services 
which were not rendered within the period limited by 


his complaint.®? 


[§ 104] c. Allegations as to “Labor and Materi- 
Where the answer 
sets out a special contract for work, labor, and ma- 


als” or “Materials Furnished.” 


sented the value of the work. The 
evidence therefore authorized the ver- 
dict found for the plaintiff in the 
amount of the bill.’”’” McLendon v. 
AON) 157 S.E. 214, 215, 42 Ga.App. 


49. Hill v. Robeson, 10 Miss. 541. 

50. Manchester, ete, R. Co. v. 
Fisk, 33 N.H. 297. 

51. Green v. Southern States Lum- 


ber Co., 50 So. 917, 163 Ala. 511. 
52. Paine v. Trumbull, 33 Wis. 164. 


[a] “When time is made deScrip- 
tive of the identity of the subject of 
the action, it thereby becomes ma- 
terial and must be proved as stated,” 
so that where plaintiffs expressly 
limited their cause of action to such 
services as they had rendered defend- 
ant within six years immediately pre- 
ceeding commencement of their action, 
they could not be permitted to recov- 
er for any services not rendered with- 
in such period. Paine v. Trumbull, 
33 Wis. 164. 


53. Cobb v. West, 11 N.Y.Super. 
38 


54, Thomas vy. Fursman, 178 P. 


870, 39 Cal.App. 278. 


[a] For example, where a person 
was engaged to perform certain per- 
sonal services, and furnished automo- 
biles to carry men to do work on 
placer mining claims, and to haul 
water and supplies, which were nec- 
essary in the desert country, he could 
recover for the use of the automo- 
biles in an action for value of serv- 
ices rendered and “materials furnish- 
ed” as against the contention that 
no materials were furnished in the 
ordinary sense of the phrase. Thom- 
as v. Fursman, 178 P. 870, 39 Cal.App. 
‘278. 


55. U.S.—Schwasnick v. 
65 F. (28) 354. 


Ala.—Snedicor w 
Ala. 330 


Cal.—Ward v. Stinson, 
50 Cal.App. 336. 


D.C.—Boogher v. Roach, 25 App.D. 
C, 324. 


Iowa.—Sammon v. Roach, 2385 N.W. 
78, 211 Iowa 1104; Wayman v. City 
oe Cherokee, 225 N.W.°950, 208 Iowa 
905. 

La.—Garden Construction & Serv- 
ice Co. v. Waguespack, 118 So. 783, 9 
La.App. 49. 


Me.—Parker v. Emery, 28 Me. 492 
(where it appeared that services were 
not only performed under an express 
contract but for a person other than 


Blandin, 
Leachman, 10 


195 P. 67%, 


[§§ 103-105 


terials, while the proof is of a contract for work and 
labor only, this-is not a material variance.®? 


Under allegations of “materials furnished” plain- 
tiff may recover for the use of automobiles furnish- 
ed in connection with services rendered.®+4 


[§ 105] d. Pleading Common Counts and Proving 
Express Contract. As a general rule plaintiff suing 
as under the common counts for work or materials 
may not recover on proof of an express contract,°® 
such proof ordinarily constituting a fatal variance.®* 


But proof of a special contract will not necessarily 
preclude recovery of reasonable value in an action 


defendant, and where there was no 
count alleging defendant’s promise to 
pay the debt of another). 


Md.—Cushman v. Sim’s Adm’r, 2 
Harr.&J. 352. 


Mich.—Kalamazoo Novelty Mfg. 
Works v. Macalister, 40\Mich. 84. 


Mo.—Kansas City Structural Steel 
Co. v. Athletic Bldg. Ass’n, 249 S.W. 
922, 297 Mo. 615. 


N.Y.—Samuels v. Schiller, 199 N.Y. 
S. 53, 205 App.Div. 5 


S.C.—Daly v. Jefferson Hotel Co., 
82 .S.E. 412, 98 S.C. 222. 


[a] For example (1) one cannot 
sue in quantum meruit and recover 
as for breach of contract. Kansas 
City Structural Steel Co. v. Athletic 
Bldg. Ass’n, 249 S.W. 922, 297 Mo. 615. 
(2) A suit on a quantum meruit, or 
an implied contract, resulting from 
the acceptance or use of plaintiff's 
work with the understanding that it 
should be paid for by defendants at 
its proper value, is not supported by 
proof of an express contract to pay a 
contingent fee for such _ services. 
Boogher vy. Roach, 25 App.D.C. 324. 


[b] Although defendant does not 
establish precise terms of special 
contract, plaintiff may not recover 
for work under an indebitatus count 
where the proof does show a special 
contract whereby plaintiff was to be 
compensated in a medium other than 


money. Snedicor v. Leachman, 10 
Ala. 330. 
[ce] Plaintiff’s breach of contract. 


—In an action by a servant for com- 
pensation for services rendered under 
a contract which he breached, proof 
of the contract is not proof of the 
value of the services rendered which 
will support a recovery in quantum 
meruit. Daly v. Jefferson Hotel Co., 
82 S.H. 412, 98 S.C. 222. 


[d] “Where a cause of action is 
based solely upon quantum meruit, 
recovery cannot be had if the proof 
offered in support thereof establishes 
an express. contract.” Sammon v. 
Roach, 235 N.W. 78, 79, 211 Iowa 1104. 


[e] Complaint construed as not in 
quantum meruit.—Where plaintiff’s 
complaint alleged that he performed 
work for defendant of the value of 
one hundred and thirty dollars, which 
amount defendant agreed to pay, and 
the answer was a general denial, and 
the proof showed employment by the 
month for an agreed monthly wage, 
and nonpayment, there was no vari- 
ance, the complaint alleging a con- 
tract, and not being on a quantum 

meruit count. Tharp v. Blew, 135 N. 
W;, 659,123 IND: 8. 


based on the common counts,°* and recovery as under 
the common counts may be permitted on proof of an 
express contract fully performed by plaintiff,°* as 


Express contract as precluding im- 
plication of contract for work or ma- 
terials see supra § 42 


56. Sammon vy. Roach, 235 N.W. 78, 
211 Iowa 1104; ‘Wayman v. City of 
Cherokee, 225 N.W. 950, 208 Iowa ¥505. 


[a]. Election of quantum meruit 
on trial.—Where plaintiff, given an 
opportunity during the trial to rely 
on an express contract or quantum 
meruit, elected to stand on the lat- 
ter, but the evidence showed a series 
of independent express contracts for 
services at agreed compensation, 
there was fatal variance. Sammon v. 
Roach, 235 N.W. 78, 211 Iowa 1104. 


57. Moore v. Borgfeldt, 273 P. 
1114, 96 Cal.App. 306; Henderson & 
Jones v. Mace, 64 Mo. ‘App. 393. 


Effect of express contract generally 
see supra §§ 42-67. 


58 Ala.—Reid v. City of Mobile, 
104 So. 787, 213 Ala. 321; Baker v. 
Green, 84 So. 545, 17 Ala.App. 290. 


Hawaii.—Sau v. ae Se 31 Ha- 
waii 178. 


nit hee aa v. Earle, 127 Mass. 
6. 


Minn.—Boydstun v. Hackney Land 
Credit Co., 177 N.W. 779, 145 Minn. 
392; Northwestern Marble & Tile Co. 
ae Swenson, 166 N.W. 406, 139 Minn. 


. 


N.Y.—Fells v. 
152. 


Pa.—A. & S. Wilson Co. vy. Reigh- 
ard, 79 A. 243, 230 Pa. 141. 


.Va.—Virginia Tale & Soapstone Co. 
v. Hurkamp, 98 S.E. 681, 124 Va. 721. 


{a] For example, in an action for 
labor and materials, whére the state- 
ment of plaintiff contains the com- 
mon counts in assumpsit and on a 
quantum meruit, and a statement of 
the work done, plaintiff can recover, 
although he proves an express oral 
contract aS averred by defendant, as 
the common-law rule that there is 
no variance, where an express prom- 
ise, not under seal and fully perform- 
ed, is proved under a declaration in 
assumpsit, has not been changed. A. 
& S. Wilson Co. v. Reighard, 19 AGZ43) 
230 Pa. 141. 


[b] Under aiegvunsa of quantum 
meruit plaintiff may prove work and 
material furnished at the instance of 
defendant without express contract 
and recover the reasonable value 
thereof, or prove an express contract 
fully performed on plaintiff’s part 
and recover the amount due. North- 
western Marble & Tile Co. v. Swen- 
son, 166 N.W. 406, 139 Minn. 365. 


Vestvali, 2 Keyes 


— 


Yor later cases, developments and changes in the law sce Annotations, same title and section number, 
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where the proof shows an express contract for the 
same compensation alleged to constitute the reason- 
able value of services rendered,®® although proof of 
a contract essentially different from that relied upon 
in the pleadings will preclude recovery in quantum 
meruit even where plaintiff has fully performed the 
work,®° and recovery in quantum meruit may be al- 
lowed for services performed after termination of 
an express contract covering prior similar services 
whether the proof shows a special contract or lack 
of one as respects services sued for under the com- 
mon counts,*! or on proof of services rendered un- 
der an entire contract and evidence that defendant 
prevented completion thereof,®? and where the rea- 
sonable value and agreed price of services are the 
same, an alleged variance between allegation of rea- 
sonable value and proof of agreed price has been held 
immaterial.** In indebitatus assumpsit for work and 
materials furnished under a special contract there- 
for, it is immaterial whether it is shown that the 
work was done under the contract or a modification 
of it, when it appears that defendant accepted the 
work.°®+ 


Failure of proof and not a mere variance is shown 
where, in a suit on quantum meruit, the evidence es- 


[ce] “Under a complaint in the 
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tablishes both an express contract and full payment 
of all sums due thereunder.®® 


Plaintiff declaring both on common counts and 
specially on contract may, with applicable proof, re- 
cover either the contract price or the reasonable val- 
ue of services rendered,** where the allegations of a 
complaint are sufficiently broad, plaintiff may recov- 
er on proof of either a special contract or a quantum 
meruit,®? and one may bring an action to recover up- 
on a quantum meruit and allege a promise to pay by 
the person receiving them and recover upon the proof 
of either an express or an implied promise.®® 


If defendant desires to rely on special contract to 
limit the otherwise general recovery of plaintiff in a 
suit for services brought as on quantum meruit, de- 
fendant should both plead and prove such contract 
as an affirmative defense.°® 


[§ 106] e. Pleading Express Contract and Recov- 
ering under Common Counts. Generally speaking, 
a plaintiff laying his case on an express contract 
must recover, if at all, on such contract,’° and under 
a complaint based distinctly on a special contract, 
plaintiff cannot recover for work and labor on a 
quantum meruit.7+_ But where the complaint con- 


mon counts and specially on a con- 


form of a common count in indebita- 
tus assumpsit for services performed, 
a recovery may be had for the agreed 
price of services rendered under a 
completed contract.’ Boydstun_v. 
Hackney Land Credit Co., 177 N.W. 
779, 145 Minn. 392. 


[d] ‘No variance.—In an action on 
a quantum meruit for services ren- 
dered, proof of complete performance 
under an express contract for a fixed 
price is not a variance, but only has 
the effect of making the contract 
price the quantum meruit. Fells v. 
Vestvali, 2 Keyes (N.Y.) 152. 


59. Meyer v. Saterbak, 150 N.W. 
901, 128 Minn. 304. 


60. Keyser’s Appeal, 16 A. 577, 124 
Pa. 80, 2 L.R.A. 159. 


[a] TIllustration.—Where it was 
not seriously controverted that plain- 
tiff performed literary services in 
preparing a certain work for a dece- 
dent, and that his services were rea- 
sonably worth the sum claimed, nev- 
ertheless plaintiff could not recover 
against the estate as on a quantum 
meruit therefor where the proof 
showed that there was an agreement 
between plaintiff and decedent where- 
by plaintiff was to write the book, 
defendant’s testator was to publish it, 
and the profits were to be divided be- 
tween them after deducting the cost 
of publication, this being an entirely 
different contract from the one set up 
in plaintiff's pleadings, and plaintiff’s 


proper remedy being a suit for dam-° 


ages arising from breach of contract 
in failure to publish the book. Key- 
ser’s Appeal, 16 A. 577, 124 Pa. 80, 2 
LRA. 159. 


61. Black Servant Mfg. Co. y. Be- 
atty, (Ind.App.) 182 N.E. 473. 


62. Boydstun v. Hackney Land 
Crone Co., 177 N.W. 779, 145 Minn. 
392. 


[a] Under complaint in form of 
common count in indebitatus assump- 
sit, a recovery may be had for the 
reasonable value of services in the 
performance of an entire contract, 
the completion of which is prevented 
by defendant. Boydstun v. Hackney 


Minn, 392. 


63. Northside Lumber & Building 
Co. v. Neal, (Tex.Civ.App.) 23 S.W. 
(2d) 858. 


[a] For example, an alleged va- 
riance between a declaration on a 
quantum meruit for the reasonable 
value of the services in procuring a 
purchaser of lots and proof of an ex- 
press contract to pay five per cent 
commission was held immaterial, in 
view of the court’s finding that the 
reasonable value of the services ren- 
dered was five per cent of the sale 
price. Northside Lumber & Bldg. Co. 
Vv. Pea (Tex.Civ.App.) 23 S.W.(2d) 
858. 


Co. v. Los Angeles 


64. Lacy Mfg. 
12 Cal. 


Gas, ete. Co. 106 P. 413, 
App. 37. 


65. Moore v. Craft, 222 P. 988, 97 
Okl. 128. 


[a] For example, ‘‘where an action 
is brought upon a quantum meruit 
for a balance of the alleged reason- 
able value of services rendered, and 
upon the trial plaintiff proves an ex- 
press contract for a fixed and stated 
sum, which sum he admits has been 
paid, there is a failure of proof and 
not a mere variance, and this failure 
of proof cannot be cured by proof of 
a custom which would add additional 
terms and conditions to the clear and 
unambiguous contract between the 
parties.” Moore v. Craft, 222 P. 983, 
97 Kan, 128. 


66. Havens v. Donahue, 43 P. 962, 
111 Cal. 297; Stacy-Judd v. Stone, 12 
P.(2d) 148, 124 Cal.App. 165; Meyers 
v. Cohen, 244 N.W. 154, 259 Mich. 535; 
Lewis v. Albemarle & Raleigh R. Co., 
95 N.C. 179. 


{a] For example, an architect, 
having sued on an express contract 
and in assumpsit for furnishing plans 
for an abandoned project, could re- 
cover on an implied contract, notwith- 
standing he proved an express con- 
tract. Stacy-Judd v. Stone, 12 P.(2d) 
143, 124 Cal.App. 165. 


[b] Where proof shows reasonable 
value and there is no evidence of con- 
tract price, plaintiff declaring on com- 


tract to paint pictures at an agreed 
price could recover under common 
counts. Meyers vy. Cohen, 244 N.W. 
154, 259 Mich. 535. 


67. Stokes v. Taylor, 10 S.E. 566, 
104 N.C. 394; Lewis v. Albemarle & 
Raleigh RCo, 995; NaC 79s 


68. Jackson v. Buice, 63 S.E. 823, 
132 Ga. 51. 


69. Colburn v. 
220 S.W. 934. 


70. Odum v. South Atlantic Casket 
Co., 117 S.E. 275, 30 Ga.App. 166; Bier- 
kamp v. Beuthien, 155 N.W. 819, 173 
Iowa 436. 


[a] For example (1) where one 
seeking recovery of commissions as. 
a real estate broker bases his claim. 
on an express contract and not on a 
quantum meruit, “he must recover: 
upon proof of the making of such ex- 
press contract and the performance: 
of the agreed service, or not at all.” 
Bierkamp vy. Beuthien, 155 N.W. 819,,. 
173 Towa 436. (2) Where plaintiff, 
suing for services in selling stock and 
interesting capital in a proposed cor- 
poration, laid his case on the con- 
tract, he must stand and recover: 
thereon, no matter what he may es- 
timate his services to have been, 
worth. Odum y. South Atlantic Cas- 
ket Co., 117 S.E. 275, 80 Ga.App. 166. 


71. U.S.—Ballantine Vv. Yung: 
Wing, 146 F. 621. 5 


Iowa.—Sammon vy. Roach, 235 N.W, 
78, 211 Iowa 1104 (recognizing rule). 


Mo.—Eyerman v. Mt. Sinai Ceme- 
Baie igtene ae Mo. 489; Cann vy. 
urch o edeemer, 85 S.W. 994, ! 
Mo.App. 164. a 


N.J.—Martinez v. Runkle, 
57 N.J.Law 111. absann is: 


wee ats Taner Estate, 184 N. 
Yass i pp.Div. 473 [rev 177 N. 
Y.S. 697, 108 Misc. uti! 


S.C.—Cleveland & Williams v. But- 
ler, 78 S.E. 81, 94 S.C. 406 (recogniz- 
ing rule); Birlant v. Cleckley, 26 S. 
E. 600, 48 S.C. 298 [dist Tarrant v. 
Gittelson, 16 S.C. 231]. 


See also Union County v. Mason, 
9 Ind. 97 (holding that, where a com- 


Krenning, (Mo.): 
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tains allegations sufficient to state a cause of action 
under the common counts, recovery may be permit- 
ted as on quantum meruit although the contract is 
referred to,7? as where there is a reference to a con- 
tract merely for the purpose of determining reason- 
able value of work and fully stating 
of action,?® and where, under a count for work and 
labor, a contract for an agreed price is alleged, plain- 
tiff may recover the reasonable value of the work and 
labor, although the contract alleged is not proved,** 
and the fact that the proofs show reasonable value 
may warrant recovery on a quantum meruit despite 
allegations of a special contract;*® and where the 
claim on express contract is abandoned, and after 


striking out the allegations as to 


enough remains to state a cause of action in quan- 


plaint brought against a county 
counted upon orders and the action of 
a board relative to funds for building 
a bridge, it could ‘‘not be regarded as 
a count for work and labor’’). 


“Tf the cause of action is based 
upon contract, recovery may not be 
had upon the theory of quantum 
meruit.” Sammon v. Roach, 235 N. 
we iS, 79, 211 Iowa 1104 (recognizing 
rule). 


[a] Contract within statute of 
frauds.—Where a complaint distinct- 
ly counted on a contract of employ- 
ment which was within the statute 
of frauds and on a breach thereof, 
there could be no recovery on a quan- 
tum meruit. Ballantine vy. Yung 
Wing, 146 F. 621. 


[b] Action construed as on qutan- 
tum meruit so as not to be subject 
to text rule. Guillot v. Wilhelm Moss 
Co., 5 La.App. 749; Hurlbut v. Leper, 
81 N.W. 631, 12 S.D. 321. 


72. Ind.—Noyes Carriage Co. v. 
Robbins, 67 N.E. 959, 31 Ind.App. 300; 
Puterbaugh v. Puterbaugh, 33 NE. 
808, 34 N.E. 611, 7 Ind. App. 280. 


Kan.—Wonsettler v. Lee, 19 P. 862, 
40 Kan. 367. 


Minn.—Siebert v. Leonard, 17 Minn. 
433. 


Mo.—Cann v. Church of Redeemer, 
85 S.W. 994, 111 Mo.App. 164; Cos- 
grove v. Burton, 78 S.W. 667, 104 Mo. 
App. 698. 


N.Y.—Sussdorff v. Schmidt, 55 N. 
Wass O19. 


S.C.—Cleveland & Williams v. But- 
ler, 78 S.E. 81, 94 S.C. 406. 


[a] For example (1) a petition, 
reciting a contract void under the 
statute of frauds, is not demurrable 
where the other facts stated therein 
are sufficient to warrant a recovery 
on the implied contract for the value 
of the work performed. Wonsettler 
v. Lee, 19 P. 862, 40 Kan. 367. (2) 
Although a complaint is on a con- 
tract for a specific sum, plaintiff may 
recover aS on a quantum meruit, 
where “1. The complaint contains 
sufficient averments to enable the 
plaintiff to recover the value of the 
services rendered, without reference 
to the allegation of an agreed com- 
pensation. 2. At most it was only a 
variance between pleading and proof, 
which might be disregarded unless it 
misled the defendants, which was not 
pretended. (Code,s;§ 169); 329 This 
objection was not taken at the trial. 
The exception to that part of the 
charge authorizing the jury, if they 
found that no specific sum was agreed 
upon, to find the value of the services, 
was too general to raise this question. 
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plaintiff’s cause 


special contract 


The attention of the court should 
have been called to the point, as, if 
valid, it might then have been_ob- 
viated by an amendment.” Sussdorff 
v. Schmidt, 55 N.Y. 319, 324. 


te Siebert v. Leonard, 17 Minn. 


74. Ehlers«v. Warinack, 50 P. 433, 
118 Cal. 310; Brewster v. Aldrich, 38 
A. 894, 70 Conn. 51. 


75. Shmilovitz v. Bares, 55 A. 560, 
75 Conn. 714; Rubin v. Cohen, 113 N. 
Y.S. 843, 845, 129 App.Div. 397 (recog- 
nizing rule). 


“Under a declaration on a special 
contract, if the proofs fail in es- 
tablishing such contract, but do in 
fact show a rendition of services, a 
recovery may be had upon a quantum 
meruit.” Rubin vy. Cohen, supra. 


76. Cleveland & Williams v. But- 
ler, 78 S.E. 81, 94 S.C. 406. 


77. See Pleading §§ 1167-1186. 


78. Cal.—Kimes v. Davidson Inv. 
Co., 281 P. 639, 101 Cal.App. 382. 


Ga.—Hanesley v. Monroe, 25 S.E. 
321, 97 Ga. 471. 


Iowa.—Schroeder v. Schroeder, 93 
N.W. 78, 119 Lowa 67. 


Me.—Carson vy. Calhoun, 64 A. 838, 
101 Me. 456. 


seen v. Williams, 123 Mass. 


N.Y.—Keister y. Rankin, 51 N.Y.S. 
634, 29 App.Div. 539 [rev on other 
grounds 54 N.Y.S. 274, 34 App.Div. 
ZS SiweiCdisimnpe odes Nie OO, eal iGi BN. 
695)]; Burr v. Baldwin, 2 Wend. 580. 


Pa.—Guyon vy. Schuylkill Forge Co., 
120 A. 279, 276 Pa. 350. 


[a] Market value of completed 
rings.—Where plaintiff sued on quan- 
tum meruit for work performed in 
the manufacture of steel rings from 
material furnished by defendant and 
not for the price of the completed 
rings, while defendant denied liability 
because of an alleged agreement fix- 
ing the price at a sum which had been 
paid, there was no issue as to the 
market value of the completed rings, 
and evidence relating thereto was 
properly stricken. Guyon v. Schuyl- 
kill Forge Co., 120 A. 279, 276 Pa. 350. 


79. Richardson y. Oneal, 1 Miss. 
469. 


80. Robinson v. Hunt, 34 N.Y.S. 
794, 88 Hun 285; Marston v. Baeren- 
klan, 32 N.Y.S. 785, 11 Misc. 620 [aff 
33 N.Y.S. 994, 18 Misc. 13]. 


S1. See infra §§ 113-117. 


82. U.S.—City of Newport News 
v. Potter, 122 F. 321, 58 C.C.A. 483. 
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tum meruit, recovery in quantum meruit may be per- 
mitted under such complaint.7® 


[§ 107] 5. Evidence Admissible under Pleadings 
—a. In General. Under the general rules,’” in an 
action for work or incidental materials, 
which does not tend to prove or disprove matters put 
in issue by the pleadings may and should be exelud- 
ed.7® Thus plaintiff cannot, on a count for work and 
labor, introduce evidence as to materials furnished,?® 
and proof of the value of services is not admissible 
in an action on a special agreement to pay a certain 
sum for such services.®° 
missible$! may and should be admitted where it 
tends to prove or disprove mattexs properly in is- 
sue.82 Thus, where the matter is properly put in is- 


evidence 


But evidence otherwise ad- 


Ala.—Robinson’s Adm’rs y. Allison, 
36 Ala. 525; Blair, Vender & Wis- 
cott v. Asbury, 4 Port. 435. 


Cal.—Leet v. Wilson, 24 Cal. 398. 


Ill.— People’s Casualty Claim Ad- 
justment Co. v. Darrow, 49 N.E. 1005, 
172 Ill. 62 [aff 70 Ill.App. 22]. 


Ind.—Adams vy. Adams’ Adm’r, 23 
Ind. 50; Ball v. McCall, 5 Blackf. 496; 
Puterbaugh y. Puterbaugh, 33 N.E. 
808, 34 N.E. 611, 7 Ind.App. 280. 


Iowa.—Tuffree v. Steward, 80 N.W. 
681, 109 Iowa 600. 


Kan.—Meryweathers vy, 
105 P. 545, 81 Kan. 309. 


Ky.—Bowman Realty Co. y. Moss, 
143 S.W. 765, 147 Ky. 103. 


La.—Collings v. Hamilton, 14 La. 
33h Budreaux v. Tucker, 10 La.Ann. 


Youmans, 


Mich.—Collins y. Beecher, 8 N.W. 
97, 45 Mich. 436. 


Mo.—Dempsey v. Schawacker, 38 S. 
W. 954, 41 S.W. 1100, 140 Mo. 680; 
Williams v. Chicago, ete., R. Co., 20 
S.W. 631, 112 Mo. 463, 34 Am.S.R. 403; 
N. O. Nelson Mfg. Co. v. Mitchell, 38 
Mo.App. 321. 


Mont.—Cook & Woldson v. Gallatin 
R. Co., 73 P..131, 28 Mont. 509. 


Nev.—Maitia v..Allied Land & Live 
Stock Co., 248 P. 893, 49 Nev. 451. 


N.Y.—Shirk v. Brookfield, 79 N.Y.S. 
225, 77 App.Div. 295; Keister v. Ran- 
kin, 51 N.Y.S. 634, 29 App.Div. 539 
[rev on other grounds 54 N.Y.S. 274, 
34 App.Div. 288 (dism 51 N.E. 109, 156 
INDY. ODD ue 


N.C.—McPeters v. Ray, 85 N.C. 462. 


Ohio.—Columbus, ete, R. Co. v. 
Gaffney, 61 N.E. 152, 65 Ohio St. 104. 


Or.—Wuchter vy. Fitzgerald, 163 P. 
819, 88 Or. 672. 


Pa.—Sebring v. Weaver, 42 Pa.Su- 
per. 588. 


Porto Rico.—Belber v. 
Porto Rico 342. 


S.D.—Corcoran v. Halloran, 107 N. 
W. 210, 20 S.D. 384. 


Tex; 7 Vv. Co 
136 S.W. 122 


Vt.—Morrill v. Palen 33 A. 829, 68 
Vitqel eS ois AG 4 tals 


[a] Admission of proof to support 
quantum meruit is not error, where 
both the contract and the quantum 
meruit are denied, although the con- 
tract was admitted after such testi- 
mony was taken. Tuffree v. Steward, 
80 N.W. 681, 109 Iowa 600. 


Calvo, 16 


(Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sue by the pleadings, evidence may and should be ad- 
mitted in respect of the character and extent of serv- 
ices,8 the circumstances under which rendered,** 
the place where the work was performed,®® profits of 
the recipient,8* substantial performance,®? value of 
the work,®® and waiver.8®° Where the issue raised by 
complaint and answer is the value of work as a 
whole, evidence may nevertheless be introduced to 
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show the specific values of separate items in order to 


arrive at the aggregate value,®® and evidence tend- 
ing to show the market value of plaintiff’s services 
rendered under a contract void under the statute of 
frauds, the contract price being in dispute, is admis- 
sible under the quantum meruit.®1 
plaint is so broadly drawn as to permit recovery on 
proof of either a special contract or a quantum mer- 
uit,°? plaintiff may introduce evidence of the rea- 


83. Shirk v. Brookfield, 79 N.Y.S. 
225, 77 App.Div. 295; 
Ray, 85 N.C. 462. 


[a] For example (1) where a com- 
plaint in an action for services al- 
leges that the services were reason- 
ably worth a certain sum, and that 
defendant had agreed to pay such sum 
therefor, plaintiff may show the na- 
ture of the services, and the extent 
thereof. Shirk v. Brookfield, 79 N.Y. 
S.- 225, 77 App.Div. 295.. (2) Where 
plaintiff has exhibited an account for 
services rendered defendant, it is 
competent for him to prove that he 
was in the employ of defendant for 
a longer period than that charged in 
the account and to explain that the 
excess was the equivalent of time 
lost while he was in such employ- 


ment. McPeters v. Ray, 85 N.C. 462. 
84. Shirk v. Brookfield, 79 N.Y.S. 
225, 77 App.Div. 295. 
85. Ascano v. Macaluso, 120 So. 


506, 9 La.App. 354 


[a] “Under an allegation that 
work was done for defendant at 2907 
Ursuline avenue, plaintiff may show 
that the work was actually done at 
2906 Ursuline avenue, when the evi- 


dence shows that this was the only, 


work ever done by plaintiff for de- 
fendant on that avenue, and that de- 
fendant’s wife actually saw and in- 
spected the work.” Ascano v. Maca- 
luso, 120 So. 506, 9 La.App. 354. 


86. Bowman Realty Co. v. Moss, 
143 S.W. 765, 147 Ky. 103. 


[a] Where put in issue by defend- 
ant.—Where in a suit for services 
rendered, defendant pleaded that it 
had made no contract with plaintiff, 
that it only received and only was 
to receive a small per cent of the 
amount realized at a sale of real es- 
tate for selling the same, and that the 
amount received by it was almost en- 
tirely consumed by the expenses nec- 
essarily incident to the sale, issue 
having been joined on such allegation, 
defendant could not object to the in- 
troduction of evidence of the profits 
made by defendant out of the same. 
Bowman Realty Co. v. Moss, 143 S.W. 
765, 147 Ky. 108. 


87. Smith v. Russell, 
952, 140 App.Div. 102. 


{a] For example, where the com- 
plaint for work and material furnish- 
ed in erecting a building is on quan- 
tum meruit and the answer sets up a 
written contract and nonperformance 
thereof, plaintiff without further 
pleading may show substantial per- 
formance. Smith v. Russell, 125 N.Y. 
S. 952, 140 App.Div. 102. 


{71 Cc. J.—9] 


125 N.Y.S. 


Where a com- 


88. U.S.—City of Newport News 


yi 
McPeters v.|v. Potter, 122 F. 321, 58 C.C.A. 483. 


Ala.—Baker v. Green, 84 So. 545, 


17 Ala.App. 290. 


Ill.—People’s Casualty Claim Ad- 
justment Co. v. Darrow, 49 N.E. 1005 
172 Ill. 62 [aff 70 Ill.App. 22]. 


Kan.—Meryweathers vy. Youmans, 
105 P. 545, 81 Kan. 309. 


La.—Budreaux v. Tucker, 
Ann. 


N.Y.—Shirk v. Brookfield, 79 N.Y.S. 
225, 77 App.Div. 295. 

Or.—Wuchter v. Fitzgerald, 163 P. 
819, 838 Or. 672. 


Pa.—Sebring v. Weaver, 42 Pa.Su- 
per. 588. 


10 La. 


Tex.—Corbin v. Corbin, (Civ.App.) 
136 S.W. 122. 
[a] For example (1) in an action 


of assumpsit on a written contract, 
where there was a count for services 
performed, on which recovery might 
have been had independent of the 
contract, plaintiff was entitled to 
testify as to the value of the serv- 
ices. Baker v. Green, 84 So. 545, 17 
Ala.App. 290. (2) Under a count in 
indebitatus assumpsit for services 
rendered, evidence is admissible to 
show the value of such services. City 
of Newport News v. Potter, 122 F. 
321, 58 C.C.A. 483. (3) Under a 
declaration containing the common 
counts in assumpsit for services ren- 
dered, where the evidence as to a ver- 
bal contract between the parties is so 
conflicting that its exact terms can- 
not be determined, evidence as to the 
value of the services is admissible. 
People’s Casualty Claim Adjustment 
Co. v. Darrow, 49 N.E. 1005, 172 T11. 
62 [aff 70 Ill.App. 22]. (4) Where a 
person is sued for services alleged to 
be worth a certain amount he may, 
under the general issue, prove a spe- 
eial contract to show their value. 
Budreaux v. Tucker, 10 La.Ann. 80. 


[b] Clearing land.—Where the 
complaint alleged an express contract 
for clearing defendants’ land, which 
defendants prevented plaintiff from 
completing, and claiming quantum 
meruit for work done, evidence show- 
ing the reasonable value of the work 
was admissible. Wuchter v. Fitz- 
gerald, 163 P. 819, 83 Or. 672. 


[c] Surveying.—(1) Under a state- 
ment of claim alleging an oral agree- 
ment, whereby plaintiff's decedent 
was employed to do certain surveying 
for defendant, it not being alleged 
that the compensation was expressly 
agreed on, but it being alleged that 
the services were reasonably worth a 
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sonable value of his services as against the conten- 
tion that under a complaint setting forth a special 
contract plaintiff should not be allowed to prove as 
on a quantum meruit or implied contract.°* 
an action to recover for work and labor performed 
for defendant, evidence that the person who employ- 
ed plaintiff was the agent of defendant is admissible 
without averring agency in the complaint.®* 


And in 


[§ 108] b. As to Defenses and Set-Off. In an ac- 
tion to recover for services rendered, anything which 
shows that plaintiff has no right to recover at all, 
or to the extent claimed on the case as he makes it, 
may be given in evidence on an issue joined by an 
allegation in the complaint, and its denial in the an- 
swer.?> Under a general denial it may be shown that 
the services were rendered for a third person for 


certain sum per day, it is competent 
to prove by a witness qualified to tes- 
tify on the subject what the services 
were worth. Sebring v. Weaver, 42 
Pa.Super. 588. (2) It is competent to 
put in evidence the field notes shown 
to have been made by decedent in the 
surveying in question, as tending to 
show in connection with the oral tes- 
timony the extent and nature of the 
work done by him. Sebring v. Weav- 
er, supra. 


[d] No variance warranting ex- 
clusion of evidence.—Where an an- 
swer alleged that defendant rendered 
certain services for plaintiff, that-the 
price agreed on was twenty dollars 
per month, and that the services were 
reasonably worth such price, and de- 
fendant testified that he had an un- 
derstanding with. plaintiff that the 
latter should pay him reasonable 

wages, and that on asking him what 
he thought the services ought to be 
worth plaintiff said he thought fif- 
teen or twenty dollars would be a rea- 
sonable price, ete., there was no such 
variance aS warranted the exclusion 
of the evidence. Corbin v. Corbin, 
(Tex.Civ.App.) 136 S.W. 122. 


89. Dempsey v. Schawacker, 38 S. 
W. 954, 41 S.W. 1100, 140 Mo. 680. 


[a] For example, on a quantum 
meruit for the erection of a building, 
where defendant pleads abandonment, 
a reply alleging certain grounds 
therefor is sufficient to render admis- 
sible evidence on behalf of defendant 
showing a waiver of the grounds al- 
leged. Dempsey v. Schawacker, 38 S. 
W. 954, 41 S.W. 1100, 140 Mo. 680. 


Lee Gordy v. Veazey, 25 La.Ann. 
91. Moore v. Capewell Horse-Nail 


Co., 43 N.W. 644, 76 Mich. 606. 
92. See supra § 105. 


93. Stokes v. Taylor, 10 S.E. 566, 
104 N.C. 394. 


94. 
Ind. 


95. Bridges & Hall v. Paige, 13 
Cal. 640; Math v. Crescent Hill Gold 
Mines Co. of California, 161 P. 140, 
142, 31 Cal.App. 636; John O’Brien 
Boiler Works Co. v. Sievert, (Mo. 
App.) 256 S.W. 5565. 


“The defendant is entitled to inter- 
pose any defense, which, if proved, 
will countervail ‘the claim of the 
plaintiff that any sum is due and ow- 
ing to him from the defendant as the 
‘reasonable value’ of; services alleged 
to have been performed.” Math v. 
Crescent Hill Gold Mines Co. of Cali- 
fornia, supra. 


Henry, 


Day vy. 4 N.E. 44, 104 
324. 
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whom defendant was agent,®® or. that it was agreed 
that payment should be made to another and not to 
plaintiff,°7 and under a plea of the general issue de- 
fendant has been held entitled to prove plaintiff's 
breach of contract,®* or to introduce any pertinent 
evidence tending to negative expectation of pecun- 
iary compensation.®® But where defendant relies on 
something not put in issue by plaintiff, defendant 
should plead it affirmatively in order to warrant in- 
troduction of evidence relative to such new matter ;+ 
evidence of a substantive matter of defense is in- 
admissible under a general denial,? and under a de- 
nial that the services were of the value alleged or of 
any value, evidence showing that the services were 
not rendered is inadmissible.* 


Defense of payment in an action for work or ma- 
terials should, as a general rule, be affirmatively 
pleaded to warrant introduction of evidence there- 
of,* although where plaintiff sues for a balance, he 
invites examination into the amount of indebtedness 
and defendant may show payments on account with- 
out affirmatively pleading the same.® Under a gen- 
eral plea of payment, defendant may not prove plain: 
tiff’s acceptance of payment in a medium other than 
money.® 


Limitations. Under a count framed on an execut- 
ed consideration and averring the original indebted- 


96. Gray v. Taylor, 28 N.E. 220, 2 
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the answer shall contain: 
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ness and a subsequent promise in consideration there- 
of, but failing to aver that the claim had ever been 
barred by the statute of limitations, evidence will be 
admitted that the claim was barred, but. taken out 
of the statute by a subsequent promise.” 


Negligent performance. It is ordinarily held that 
under a general denial defendant may show that 
plaintiff’s performance of work was negligent or un- 
skillful,’ although there is authority to the effect 
that, if defendant desire’ to offer proof of plain- 
tiff’s lack of skill and diligence, he must plead such 
matters in his answer,® and evidence as to the effect 
of delay in_completion of work upon defendant’s 
business will be excluded where no question of dam- 
age by reason of delay is raised by the pleadings.*® 


Recoupment and set-off. There is authority hold- 
ing that, in order to render evidence showing a right 
to recoup damages for breach of contract admissi- 
ble, the contract and the damages must be specially 
pleaded,1 although it has also been held that evi- 
dence offered as a basis for recoupment may be in- 


troduced by defendant under the general issue;?? 


and evidence showing a set-off to plaintiff’s demand 


“is sometimes admissible, although there has been no 


plea thereof, where defendant seeks to use it merely 
as a defense.1 


[§ 109] c. As to Existence or Denial of Special 


First, a,fendant’s answer pleaded payment, 


Ind.App. 155. 
97. Fowler v. Burget, 16 Ind. 341. 


[a] For example, where, in a suit 
for payment for labor, ete., plaintiff, 
in order to recover, was bound to 
prove that he by his minor son and 
servant did the work at defendant’s 
request, under the plea of general de- 
nial defendant might introduce evi- 
dence of a special contract by which 
the payment was to be made to the 
minor son, since this evidence tended 
to disprove facts which plaintiff must 
prove. Fowler v. Burget, 16 Ind. 341. 


98. Varner v. Hardy, 96 So. 860, 
209 Ala. 575. 


[a] For example, in an action for 
work and labor, based on special con- 
tract, wrongful abandonment of the 
contract could be shown under the 
general issue. Varner v. Hardy, 96 
So. 860, 209 Ala. 575. 


99. Fitch v. Peckham, 16 Vt. 150. 


[a] For example, where plaintiff 
sued to recover cash compensation 
for household and personal services 
rendered her father while residing 
with him, it was competent for his 
estate under a plea of the general is- 
sue to introduce evidence that plain- 
tiff entered decedent’s household with 
her children, who were supported and 
brought up by decedent at his own 
expense, such testimony tending to 
negative intention of the parties that 
plaintiff should receive pecuniary 
compensation for her services. Fitch 
vy. Peckham, 16 Vt. 150. 


Family relations as affirmative de- 
fense see infra note 1 [a]. 


1. Bridges v. Paige, 13 Cal. 640 
(where, however, the text rule was 
held inapplicable under the facts); 
Baisch v. Mueller, 128 P. 466, 53 Colo. 
474; Schroeder vy. Schroeder, 93 N.W. 
78, 119 Iowa 67. 


[a] Family relations.—(1) Under 


general or specific denial of each ma- 
terial allegation in the complaint in- 
tended to be controverted by defend- 
ant; and second a statement of any 
new matter constituting a defense or 
counterclaim, where a complaint al- 
leges that plaintiff, while a minor, 
rendered services as a ranch hand, 
defendant, under a_ general denial, 
cannot show that plaintiff came to 
his home under an agreement that he 
was to be a member of his family, 
and that he had been so treated, since 
it does not disprove any materia] al- 
legation in the complaint, but was 
new matter and should have been spe- 
cially pleaded. Baisch v. Mueller, 
128 P. 466, 53 Colo. 474. (2) Family 
relation must be pleaded if it is re- 
lied on. Schroeder v. Schroeder, 93 
N.W. 78, 119 Iowa 67. 
pra note 99 [a]. 


2. Reed v. Scituate, 7 Allen pee 
ae POX. Ve Turner, 2. N.Y:S. | 164 
(holding that, in an action for work 
performed, it is not error, under a 
general denial, to reject evidence of- 
fered by defendant to show that plain- 
tiff was hired and had been paid by 
defendant’s contractor). 


Compare su- 


8. Buddress v. Schafer, 41 P. 43, 
12 Wash. 310. 
4 Curry v. Mackenzie, 146 N.E. 


875, 239 N.Y. 267. 


[a] For example, in an action for 
labor and material, part payment 
should be pleaded, and cannot be 
proved under a general denial. Curry 
ea oes 146 N.E. 375, 239 N.Y. 


General rule requiring plea of pay- 
ment to render evidence thereof ad- 
missible see Payment § 162, 

5. Quin y. Lloyd, 41 N.Y. 349. 


6. Lappin v. Martin, 228 P. 768, 71 
Mont. 233. 


[a] Acceptance of colts and pas- 
turage.—In an action by a ranch hand 


Code Civ. Proc. § 62, providing that!to recover for services in which de- 
A Ds Sa eS RON Ca A LP Ra CN a et 


but did not allege that plaintiff agreed 
to accept colts or pasturage, in lieu of 
money, evidence that.he had received 
colts and pasturage from defendants 
was not admissible. Lappin vy. Mar- 
tin, 228 P. 763, 71 Mont. 233. 


7 Haymaker’s Ex’rs v, Haymak- 
er, 4 Ohio St. 272. 


Anes Cal.— Bridges v. Paige, 13 Cal. 


D.C.—Tyler v. Mutual Dist. Mes- 
senger Co., 17 App.D.C. 85. 


Mass.—Caverly v. McOwen, 
Mass. 


N. Y.—Raymond, y. Richardson, 4 
E.D.Smith 171. 


Pa.—Gaw v. Wolcott, 10 Pa. 43. 


[a] Evidence of negligent and un- 
skillful performance of services is 
not new matter, need not be affirma- 
tively pleaded, and may properly be 
introduced under plaintiff's allega- 
tions of indebtedness and value and 
defendant’s denial thereof. Bridges 
v. Paige, 13 Cal. 640. 


9. Albee v. Albee, 3 Or. 321. 


10. Kimes v. Davidson Inv. Co., 
281 P. 639, 101 Cal.App. 382. 


11. Decker v. School Dist. No. 2, 
74 S.W. 390, 101 Mo.App. 115. 


12. English v. Wilson, 34 Ala. 201; 
Hee v. Cowgill, 91 A. 652, 28 Del. 


[a] Where, in action for work and 
labor, defendant filed general issue 
with notice of recoupment, he was 
entitled to prove his counterclaim, 
provided it was founded on the same 
contract and grew out of the same 
transaction, for the loss or damage 
sustained by reason of plaintiff's fail- 
ure or refusal to perform either en- 
tirely or properly in reduction and 
abatement of plaintiff’s claim. Heite 
v. Cowgill, 91 A. 652, 28 Del. 197. 


13. Brooke v. Quynn, 13 Md. 379; 
Ham vy. Goodrich, 37 N.H. 185 
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Contract.14 Evidence offered by plaintiff. Allega- 
tions in a complaint that services were rendered at 
the special instance and request of defendant do not 
preclude plaintiff from introducing into evidence a 
written agreement covering the services in ques- 
tion,?®> and before being required to elect whether 
he will rely on an express or an implied contract 
plaintiff may introduce all competent evidence bear- 
ing on defendant’s obligation.1® Thus as a general 
rule plaintiff suing for work or incidental materials 
may, under allegations based on the common counts, 
introduce into evidence an express contract,!’ al- 
though there are early authorities holding that, 
where plaintiff sues on the common counts, he may 
not introduce evidence of an express contract,$ and, 
irrespective of the question of its admissibility, proof 
of an open and subsisting express contract will not: 
support a recovery under the common counts,?® 
Where work has been done under a special contract, 
the contract having been fully performed, in an ac- 
tion on the common counts, the special contract and 
the performance thereunder may be proved without 
setting out the special contract.?° 


Evidence offered by defendant. There is author- 
ity holding that defendant may offer a special con- 
tract in evidence without affirmatively pleading it,?+ 


14. Admissibility of contract to 
show value see infra § 115. 


15. Caffrey v. Omilak Gold, etc., 
Min. Co., 36 P. 388, 102 Cal. xvii. 
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complaint on quantum meruit had not 
been amended to allege an express 
contract to pay for services rendered, 
plaintiff could properly have 
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and that, under a general denial, where one is sued 
on an implied contract for services rendered, it is 
competent to show an express contract for the same 
services,?2 although there is authority to the effect 
that a defendant sued on quantum meruit for work 
and labor may not, under a general denial, avail him- 
self of an express contract as to price as a defense to 
the action,?® and that, in an action to recover for 
services rendered a decedent in his lifetime, an agree- 
ment whereby decedent was to pay therefor other- 
wise than in money cannot be shown under a gener- 
al denial?* or a simple plea of payment.2®> Where 
defendant pleads the contract, he may introduce it in 
evidence.2® In an action on a quantum meruit for 
work, defendant may give in evidence a contract 
signed by plaintiff but not signed by defendant, to 
prove the former’s assent to do the work for the price 
stipulated.?? , 


[§ 110] 6. Defects and Objections. Defects in 
the complaint or declaration in an action for work 
and labor may be cured by the plea or answer.”® The 
want of an averment that the labor was actually per- 
formed will, after judgment, be presumed to have 
been supplied by proof.?® If defendant desires to 
have the complaint made more definite and certain 


Karnes, 44 P. 41, 
Carroll v. Paul’s 


585; Swartzel v. 
2 Kan.App. 782; 
Adm’r, 16 Mo. 226. 


intro-| 9, Math v. Crescent Hill. Gold 


[a] Court did not err in admitting 
written agreement in evidence, since 
“the allegation in the complaint that 
the services had been rendered at the 
special instance and request of the 
defendant did not preclude the plain- 
tiff from showing that such request, 
or the promise to pay for such serv- 
ices, had been in writing, or that a 
written agreement therefor had been 
made on behalf of the defendant with 
his assignor.” Caffrey v. Omilak Gold 
& Silver Mining Co., (Cal.) 36 P. 388. 


16. Packard v. Reynolds, 100 Mass. 
153. - 


[a] For example, in an action for 
services rendered, plaintiff, without 
being first compelled to elect wheth- 
er he would rely on an implied con- 
tract, may offer evidence of an ex- 
press agreement, and at the same 
time show that the services were ren- 
dered under such circumstances as 
to imply an agreement. Packard v. 
Reynolds, 100 Mass. 153. 


Necessity of election as between 
express contract and quantum meruit 
see Election of Remedies § 10. 


17. Cal.—Murray v. California Con- 
serving Co., 193 P. 959, 49 Cal.App. 
625. : 

Colo.—Wallace Plumbing Co. vy. 
Dillon; 4,205. P...950, 71 Color 224% 
Harney v. Denver & Rio Grande R. 
Co., 99 P. 31, 44 Colo. 258, 130 Am.S.R. 
120. 

Minn.—Hawley v. Town of Stuntz, 
227 N.W. 358, 178 Minn. 411; Meyer v. 
Saterbak, 150 N.W. 901, 902, 128 Minn. 
304. 

Mont.—Daly v. Kelley, 187 P. 1022, 
57 Mont. 306. 


N.Y.—Rubin v. Cohen, 113 N.Y.S. 
843, 129 App.Div. 397; Bushong v. 
Nibur Realty Co., 164 N.Y.S. 671. 

Or.—Fischer v. Bayer, 210 P. 452, 
L£08.-Or =3L1. z 

[a] Full performance.—Even if a 


duced evidence of an express con- 
tract under the original complaint in 
quantum meruit because “under a 
complaint alleging a quantum meruit 
plaintiff might have recovered on an 
express contract which he had fully 
performed on his part.” James E. 
Carlson, Ine. v. Babler, 174 N.W. 824, 
825, 144 Minn. 125. 


{[b] Prevention of full perform- 
ance by act of defendant.— Where full 
performance of a contract on the part 
of plaintiff was prevented by acts of 
defendant, plaintiff could treat the 
contract as abandoned, and bring ac- 
tion in the form of a common count, 
and introduce thereunder the contract 
and show the acts amounting to an 
interference, and recover thereunder 
the amount specified in the contract, 
and the reasonable value of extra 
work done under a supplementary 
oral agreement. Murray v. Califor- 
nia Conserving Co., 193 P. 959, 49 Cal. 
App. 625. 


Admissibility of contract as evi- 
dence of value see infra § 115. : 


18. Farrell v. Knapp, 8 F.Cas.No. 
4,684, 1 Cranch C.C. 131; Hunter v. 
Hunter, 34 S.C.l. 321; Brooks v. 
Scott, 2 Munf. (16 Va.) 344. 


[a] For example (1) a special 
agreement to do work at a certain 
price cannot be given in evidence on 
a general indebitatus assumpsit. 
Farrell v. Knapp, 8 F.Cas.No. 4,684, 
1 Cranch C.C. 181. (2) In general 
assumpsit for. services rendered, 
plaintiff cannot show that defendant 
had employed him and was to pay him 
a certain quantity of tobacco. Brooks 
v. Scott, 2 Munf. (16 Va.) 344. (3) A 
contract to pay for services rendered, 
py a legacy at the death of the per- 
son for whom they were performed, 
is not admissible to sustain a count 
in general indebitatus assumpsit for 
such services. Hunter v. Hunter, 34 
8.C.L. 321. 


19. See supra § 105. 
20. Shilling v. Templeton, 66 Ind. 


Mines Co. of California, 161 P. 140, 
31 Cal.App. 636. 


[a] Yilustration.—In a count on 
quantum meruit, the actual agree- 
ment of the parties may be shown 
without pleading it as a defense to 
plaintiff's claim that defendant was 
indebted to him for reasonable value 
of alleged services rendered defend- 
ant. Math y. Crescent Hill Gold 
Mines Co. of California, 161 P. 140, 
381 Cal.App. 636. 


22. Stewart v. Thayer, 
1020, 170 Mass. 560. 


49 N.E. 


23. Register Printing Co. v. Willis, 
58 N.W. 825, 57 Minn. 93. ’ 


24. Moore v. Renick, 68 S.W. 936, 
95 Mo.App. 202. 


25. Moore v. Renick, supra. 


26. Evans. v. Ascher’ Detective 
Agency and New York Harbor Patrol, 
150 N.Y.S. 21, 87 Misc. 300. 


[a] For example, where, in an ac- 
tion on a quantum meruit for serv- 
ices, defendant admitted their rendi- 
tion and failed to deny their alleged 
reasonable value, but pleaded that 
they were rendered under a contract, 
it was entitled to introduce the con- 
tract in diminution of plaintiff’s claim 
of value.’ Evans v. Ascher Detective 
Agency and New York Harbor Patrol, 
150 N.Y.S. 21, 87 Misc. 300. 


27. Foster v. Kokernot, 5 La. 260. 


28. McManus v. Ophir Silver Min. 
Co., 4 Nev. 15; Stoll v. Ryan, 6 S.c. 
L. 96,5 S.C.L. 238. 


[a]. For example, a complaint 
omitting to allege specifically. the 
value of work and promise to pay 
was cured by an answer denying the 
indebtedness, admitting performance 
of the services and setting up pay- 
ment in fullhk McManus vy. Ophir Sil- 
ver Min. Co., 4 Nev. 15. 


29. Owens v. Morehouse, 1 Johns. 
(N.Y.) 276. 
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in any respect he must make a motion therefor.*° 


Plaintiff is not concluded as to the value of services 
by the amount originally claimed in his complaint, 
where it has been amended by increasing the 
amount ;%! nor is he concluded or impeached by dis- 
crepancies between different bills of particulars fur- 
nished.*? 


[§ 111] J. Evidence—1. Presumptions and Bur- 
den of Proof—a. Presumptions. Generally speak- 
ing, performance of beneficial work and labor at the 
recipient’s request,?? or with his assent,?* raises a 
presumption that payment was to be made therefor, 
although such presumption is not conclusive and may 
be rebutted by proof of circumstances, such as fam- 
ily relationship, creating a counterpresumption of 
gratuity.2> It has been held that, where a person 
serves in the capacity of a servant, and no demand 
for wages is made for a considerable time after such 
service, the presumption is that the wages have been 
paid, or that the services were performed gratuitous- 
ly,?° and that a presumption of payment arises where 
domestic services have been performed for a period 
of years.*7 In the absence of an account stated be- 
tween the parties, there is no presumption that pay- 


30. Bue v. Ketchum, 8 N.W. 231, 
51 Wis. 324. See also Chapman & 
Goodloe v. Hart, 8 La.Ann. 35 (hold- 
ing that, where defendant did not ask 
in his answer that plaintiffs be com- 
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to recover the reasonable value of his 
services regardless of their benefit to 
defendant, the burden was on plaintiff 
to prove performance so far as he 
had gone, that is, that he had done 
the work in proper fashion; 


[§§ 110-112 


ments made for board and lodging covered compen- 
sation for services rendered in nursing the lodger.** 


Unlawful character of services. Where it is 
shown that the services for which compensation is 
sought were rendered in selling spirituous liquors, 
it will not be presumed that such sales were made 
without license and were therefore unlawful.*® 


[§ 112] b. Burden of Proof. It is incumbent up- 
on a plaintiff suing for work and labor or incidental 
materials to show by satisfactory evidence that he 
furnished the work or materials under an express or 
implied contract with defendant,*® and, generally 
speaking, plaintiff has the burden‘ of proving all es- 
sential elements of his case,*1 and; in so far as such 
matters are essential to plaintiffs recovery under 
the particular circumstances disclosed, plaintiff has 
the burden of proving a contract of the character al- 
leged by him,*? the services rendered,**® as for exam- 
ple, what work was done,** the character of work as 
“extras,”’*> mutual understanding or expectation re- 
spectinge payment therefor,*® his employment by de- 


‘fendant,** as, for example, by showing defendant’s 


request for the services,*® and plaintiff’s rendition of 


denies a portion of the items alleged, 
the burden is on plaintiff to establish 
the same. Caulfield v. Sanders, 17 
Cal. 569. (2) If a plaintiff seeks to re- 
cover on a quantum meruit after be- 


and if,} ing denied the opportunity to finish a 


pelled to file a detailed bill of work 
sued for, the court did not err in re- 
fusing subsequently to compel plain- 
tiffs to file such a bill). 

31. Sherwood v. Hauser, 
626. 


32. Sherwood v. Hauser, supra. 
33. See supra § 14. 


Presumption and implication of re- 
quest see supra § 15. 


94 N.Y. 


34. See supra § 9. 
35. See supra §§ 9, 14, and 23. 
[a] In Puerto Rico an agency, in 


the absence of agreement to the con- 
trary, is presumed to be gratuitous. 
Agosto v. Woods, 18 Porto Rico 356. 


36. McConnell’s Appeal, 97 Pa. 31. 


Rule applied to claims for services 
made against decedent’s estate see 
Executors and Administrators, § 1120. 


37. Brown v. McCurdy, 122 A. 169, 
PANES Tete HEY 


[a] For example, there is a pre- 
sumption that compensation for do- 
mestic service and nursing covering a 
period of fifteen years has been turned 
over at stated periods, if any compen- 
sation was contemplated. Brown vy. 
McCurdy, 122 A. 169, 278 Pa. 19. 


38. Malone v. Harlin, 278 S.W. 806, 
220 Mo. App. 102. 


39. Timson vy. Moulton, 
(Mass.) 269. 


40. Woodruff v. Rochester, etc., R. 
Co., 14 N.E. 832, 108 N.Y. 39. 


41. Schwasnick v. Blandin, 65 F. 
(2d) 354; Bronstein v. Ryan, 241 P. 
539, 78 Colo. 231; Mug v. Ostendorf, 
96 N.E. 780, 49 Ind.App. 71. 


[a] Burden on plaintiff under ei- 
ther of alternative theories.— Where 
plaintiff sued on the common counts 
for work and materials furnished in 
connection with a logging contract al- 
luded to but not set out, if he wished 


3 Cush. 


‘thereunder. 


on the other hand, plaintiff wished to 
recover on the theory that although 
he had not performed he was not in 
willful and deliberate default, the 
burden rested on plaintiff to prove his 
lack of deliberate default and the 
amount of the net benefit to defend- 
ats Schwasnick v. Blandin, 65 F.(2d) 


[b] Evidence held sufficient to sus- 
tain burden of proving employment, 
rendition of services, and the reason- 
able value thereof. Bronstein v. 
Ryan, 241 P. 539, 78 Colo. 231. 


42. Olson vy. Shuler, 210 N.W. 453, 
203 Iowa 518. 


[a] For example, in an action on 
@ quantum meruit in which employ- 
ment is alleged for services perform- 
ed without any express agreement for 
compensation therefor, plaintiff has 
the burden-of proving a contract as 
alleged, and cannot otherwise recover, 
regardless of whether defendants es- 
tablished a different contract as alleg- 
ed by them or proved full payment 
Olson v. Shuler, 210 N. 
W. 453, 203 Iowa 518. 


43. Thompson v. Michelli, (La. 
App.) 144 So. 620; Thompson v. Mi- 
chelli, (La.App.) 144 So. 619. 


44. Cal.—Caulfield v. Sanders, 17 
Cal. 569. 


Neb.—O’Brien v. Parsons, 68 N.W. 
1020, 49 Neb. 729. 


N.Y.—Wyckoff v. Taylor, 43 N.Y.S. 
oe 13 App.Div. 240, 4 N.Y.Ann.Cas. 


Pa.—McKnight v. Newell, 57 A. 39, 
207 Pa. 562. 


S.C.—Pittman y. Le Master, 121 S. 
E. 677, 678, 128 S.C. 98 [cit Cyc]. 


Va.—Bardach Iron & Steel Co. v. 
Charleston Port Terminals, 129 S.E. 
687, 143 Va. 656. 


[a] For example (1) in an action 
for work and labor, where defendant 


contract, he must prove what work 
he did, its value, and that it was not 
paid for; he cannot throw on defend- 
ant the burden of showing what he 
omitted under the contract. Wyckoff 
v. Taylor, 43 N.Y-S. 31, 13. App.Div. 
240, 4 N.¥.Ann.Cas. 102. (3) Where, 
in assumpsit for work done, defend- 
ant pleads overpayment, and the 
amount paid is not disputed, the bur- 
den is on plaintiff to show what work 
was done. McKnight v. Newell, 57 A. 
39, 207 Pa. 562. 


45. Molzahn v. Christensen, 139 N. 
W. 429, 152 Wis. 520. 


[a] For example, a contractor to 
construct buildings has the burden of 
proving that work and materials fur- 
nished were extras, and not within 
the contract. Molzahn v. Christensen, 
139 N.W. 429, 152 Wis. 520. 


46. Cotting v. Tilton’s Estate, 106 
A. 118, 118 Me. 91; Leighton v. Nash, 
90 A. 385, 111 Me. 525. 


{a] For example, one who seeks to 
recover for services rendered without 
an express contract must show that 
services were rendered in pursuance 
of a mutual understanding that pay- 
ment was to be made or in the ex- 
pectation and belief that payment was 
to be received, and that the circum- 
stances of the case and the conduct 
of the person for whom the services 
were rendered justified such belief. 
Cotting v. Tilton’s Estate, 106 A. 113, 
118 Me. 91. 


Effect of presumptions arising from 
rendition of services or relation of 
pares see infra text and notes 67— 


47. Bronstein y. Ryan, 24 : 
78 Colo, 231. vy 1 P. 539, 


48. Terry Realty Co. v. Martin, 124 
So. 901, 220 Ala. 282; Birmingham 
Trussville Iron Co. v. Alabama Title 
& Trust Co., (App.) 140 So. 883 [cert 
den 140 So. 885, 224 Ala. 523]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 112] 


services?® or performance of work,®° plaintiff’s good 
faith where he has not completely complied with con- 
tract requirements,®! benefit to defendant,®? and 
matters involving amount of recovery,°? such as the 
amount of indebtedness claimed,®* or, where the char- 
acter of services rendered was such that their val- 
ue could not be generally known nor inferred,®® the 
reasonable value of the work or services rendered.*® 


49. Bronstein v. Ryan, 241 P. 539, 
78 Colo. 231. 


50. Schwasnick v. Blandin, 65 F. 
(2d) 354; Terry Realty Co. v. Martin, 
124 So. 901, 220 Ala. 282; Hub Const. 
Co. vy. Dudley Wood Works Co., 175 
N.E. 48, 274 Mass. 493; De Vito v. Uto, 
148 N.E. 456, 253 Mass. 239. 


[a] Where plaintiff seeks recovery 
on commcen counts for work under 
special contract, “plaintiff must show 
that he has fully performed the con- 
tract, leaving nothing to be done ex- 
cept the payment of the price by de- 
fendant,” and where the evidence 
fails to show full performance, an af- 
firmative charge is properly given in 
favor of defendant. Terry Realty Co. 
a 124 So. 901, 903, 220 Ala. 


51. Hub Const. Co. v. Dudley Wood 
Works Co., 175 N.E. 48, 274 Mass. 493; 
De ite v. Uto, 148 N.E. 456, 253 Mass. 


{a] Plaintiff seeking recovery as 
on quantum meruit for substantial 
performance of a contract “must 
prove, not only that he substantially 
performed his agreements, but also 
that he attempted in good faith to 
perform them completely.” Hub 
Const. Co. v. Dudley Wood Works Co., 
175 N.E. 48, 49, 274 Mass. 493. 


52. Schwasnick y. Blandin, 65 F. 
(2d) 354; Heitz v. Sayers, 121 A. 225, 
32 Del. 207; Preble v. Preble, 97 A. 9, 
115 Me. 26. 


[a] For example; a person suing 
for the value of services under a con- 
tract he was unable to complete is 
bound to show performance of serv- 
ices of benefit to defendant beyond the 
amount received, nonpayment, and the 
retention of such benefits by defend- 
ant. Preble vy. Preble, 97 A. 9, 115 Me. 


[b] Net benefit of faulty work.— 
The burden rested on plaintiff to 
prove the amount of defendant’s ben- 
efit if he sued on the theory that he 
was entitled to recover despite incom- 
plete or faulty performance of a log- 
ging contract, as in such case plain- 
tiff had the burden of showing “by 
how much the defendants were en- 
riched, notwithstanding any injuries 
done to their land, to the tools, or to 
the timber. The defendants were un- 
der no burden to prove those injuries, 
and the jury should have been told to 
find the net benefit of the plaintiff’s 
services to the defendants after de- 
ducting any injuries so done by defec- 
tive work.” Schwasnick vy. Blandin, 
65 F.(2d) 354, 358. 


Conferment of benefit see supra §§ 


53. Schwasnick v. Blandin, 65 F. 
(2d) 354; Art Craft Re-Roofing Co. 
v. Williams, 264 Ill.App. 477; Bardach 
Iron & Steel Co. v. Charleston Port 
Termimals, 129 S.E. 687, 143 Va. 656. 


[a] For example, under a logging 
contract which did not apportion 
yearly payments among consideration 
for logging equipment, services, and 
settlement of claim, the burden was 
on plaintiff, in case his default, if any, 
was not willfuk to show the extent 
to which logging equipment and sery- 
ices were to be paid for yearly, or else 
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be limited, as to services, to two 
thousand dollars for a year’s work. 
Schwasnick y. Blandin, 65 F.(2d) 354. 


Burden of proving payment as on 
defendant see infra text and note 64. 


54. Wooley Bros. v. Tharpe Drill- 
ing Co., 123 So. 518, 11 LaApp. 207; 
Enos v. Owens Slate Co., 160 A. 185, 
104 Vt. 329. 


[a] For example (1) the burden 
was on plaintiff suing on quantum 
meruit to establish the amount of in- 
debtedness claimed for work perform- 
ed. Wooley Bros. v. Tharpe Drilling 
Cos, 123 So. 518,11 La:App. 207. (2) 
Plaintiff’s failure to keep books did 
not preclude recovery for hauling 
services, but he was required to prove 
the amount due by admissible evi- 
dence based on his own knowledge. 
Enos v. Owens Slate Co., 160 A. 185, 
104 Vt. 329. 


[b] Evidence held insufficient to 
discharge burden on plaintiff of es- 
tablishing the amount claimed to be 
due on quantum meruit beyond the 
amount admitted by defendant to be 
owing. Wooley Bros. v. Tharpe Drill- 
ing Co., 123 So. 518, 11 La.App. 207. 


55. Dobbin v. Dobbin, (Mo.App.) 
204 S.W. 918. 


Right of jury to estimate value in 
aber Ace of evidence thereof see infra 
§ 121. 


56. U.S.—Morton y. Roanoke City 
Mills, 15 F.(2d) 545. 


Ala.—Terry Realty Co. v. Martin, 
124 So. 901, 220 Ala. 282; Birmingham 
Trussville Iron Co. v. Alabama Title 
& Trust Co., (App.) 140 So. 883 [cert 
den 140 So. 885, 224 Ala. 523]. 


Colo.—Bronstein v. Ryan, 241 P. 
539, 78 Colo. 231. 
La.—Thompson v. Michelli, (App.) 


144 So. 620; Thompson y. Michelli, 
(App.) 144 So. 619. 


Mo.—John O’Brien Boiler Works 
Co. v. Sievert, (App.) 256 S.W. 555; 
Rutledge, etc., Realty Co. v. Gartside, 
106 S.W. 1126, 128 Mo.App. 580; Brad- 
ner v. Rockdale Powder Co., 91 S.W. 
997, 115 Mo.App. 102. 


Mont.—O’Meara v. McDermott, 104 
P. 1049, 40 Mont. 38. 


N.Y.—Marandino v. A. Brown & Co., 
120 N.Y.S. 744; Salzstein y. Kleinberg, 
88 N.Y.S. 1011; La Cagnina v. Kelly, 
88 N.Y.S. 389. 


Or.—McDaniels v. Harrington, 157 
P. 1068, 80 Or. 628. 


Pa.—Bickham v. Smith, 55 Pa. 335. 


S.C.—Pittman v. Le Master, 121 S. 
E. 67%, 678, 128 S:C. 98 [cit Cyc]. 


See Hoover v. Baltimore & O. S. 
W. R. Co., 158 Ill.App. 292 (where 
plaintiff sued defendant for damages 
resulting from an injury to plaintiff's 
mare, where one of the elements of 
damages was the reasonable value of 
services rendered the mare as a result 
of such injury, and where the court 
held that the reasonable value of 
services rendered and paid for is not 
established by inferenee or presump- 
tion from the amount paid for such 
services). 


“The plaintiff suing upon quantum 
meruit, had the burden of showing 


® 
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Plaintiff must make a prima facie case,°? but when 
he has proved the material averments of his com- 
plaint he may rest,®* and is not required to negative 
affirmative defenses in advance by proof of their non- 
existence.®® Thus, where he relies on defenses aris- 
ing out of a special agreement, such as a limitation 
on the amount of recovery, the burden rests on de- 
fendant to prove such agreement ;*° if further evi- 


the reasonable value of the services 
sued upon.’ John O’Brien Boiler 
Works Co. v. Sievert, (Mo.App.) 256 
S..W... 555, 557. 


[a] - Burden not shifting to defend- 
ant.—Notwithstanding lack of direct 
testimony that a charge for services 
was unreasonable, the burden to prove 
it unreasonable did not shift to de- 
fendant on plaintiff's showing an 
amount due and unpaid. Birmingham 
Trussville Iron Co. v. Alabama Title 
& Trust Co., (App.) 140 So. 883 [cert 
den 140 So. 885, 224 Ala. 523]. 


[b] Failure of defendant to set up 
contract of employment and its viola- 
tion, and to ask damages for such 
violation by way of counterclaim 
does not relieve plaintiff of showing 
the value of services for which he 
sues. John O’Brien Boiler Works Co. 
v. Sievert, (Mo.App.) 256 S.W. 555. 


foes Preble v. Preble, 97 A. 9, 115 
e. 26. 


[a] Prima facie case shown.— 
Plaintiff’s evidence in an action to re- 
cover the balance for work done at 
defendant’s request, showing that the 
work was begun pursuant to contract 
of plaintiff with S, a contractor, that 
no other contractor was substituted, 
that the work was improving defend- 
ant’s property, that defendant’s archi- 
tect superintended the work and re- 
ported to defendant, and that pay- 
ments, other than the last, the bal- 
ance sued for, were made to plaintiff 
by defendant’s checks, connects de- 
fendant with the work, and puts it to 
its proof. Nerenberg v. Bronx Shore 
svt Development Co., 172 N.Y.S. 


8. Mug v. Ostendorf, 96 N.E. 780, 
49 oad. ADDa ils 


59. Skillings v. Norris, 50 Me. 72. 


[a] “Affirmative propositions, such 
as special contract, payment and dam- 
age to defendant, by violation of con- 
tract by plaintift” are matters as to 
which the burden of proof rests on 
defendants “upon the plainest princi- 
ple of pleading. The plaintiff was not 
bound to negative them in advance by 
proof.” Skillings v. Norris, 50 Me. 


60. Ala.—McFarland v. Dawson, 29 
So. 327, 128 Ala. 561, 125 Ala. 428. 


Cal.—Pendleton v. Cline, 24 P. 659, 
85 Cal. 142. 


Ill.— Gallaher & Speck v. Madsen, 
178 Ill.App. 421; Howard v. Gobel, 62 
Tll.App. 497. 


Iowa.—Mansfield v. Mallory, 118 N. 
W. 290, 140 Iowa 206; Hall v. Luck- 
man, 107 N.W. 932 [aft 110 N.W. 916, 
133 Iowa 518]. 


Ky.—Fonda v. Smith, 5 Ky.L. 853. 


N.Y.—M. B. Foster Electric Co. v. 
ce Gamma Delta Club, 120 N.Y.S. 


Ohio.—Sanns v. Neal, 38 N.E. 881, 
52 Ohio St. 66. 


Pa.—Guyon v. Sehuyiiy Forge Co., 
120 A. 279, 276 Pa. 350 


S.C.—Pittman v. Le Aachen T2te S: 
ID ARDY Ge HORS SK CRONE 


But see Berringer v. Lake Superior 
Iron Co., 2 N.W. 18, 41 Mich. 305 
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dence than plaintiff adduced is required to limit re- 
covery to the amount of compensation as fixed by a 
special contract, the burden rests on defendant to 
supply it as a part of defendant’s case,*1 and not un- 
til defendant has proved performance of the work 


under a written contract does it 


plaintiff suing under the common counts to show an 
When defendant 
seeks to avoid a recovery on the ground of neglect 
or want of care in the performance of services, the 
burden is on him to prove it,®? and the burden also 
rests on defendant to prove payment®* or the exist- 
ence of a partnership claimed as matter of de- 


abandonment of such contract.®? 


fense.®> 


As to compensatory or gratuitous character of 
Since there is ordinarily a 


services or materials. 


(holding that, where plaintiff declar- 
ed on the common counts for work 
and labor, and defendant pleaded the 
general issue, the defense relied on 
being that the work and labor was 
done under a special contract which 
had been settled for, the burden of 
proof rested on plaintiff throughout to 
show the arrangement under which 
the work was done, and it was not 
enough for him to prove the doing of 
the work at defendant’s request and 
its value, and he was not entitied to 
instructions to that effect). 


[a] For example (1) where plain- 
tiff sued for the value of work and 
labor, the burden was on defendant 
to show that the work was performed 
under a special agreement alleged in 
the answer, plaintiff not being re- 
quired to elect whether he should pro- 
ceed as for work and labor or on the 
special contract alleged in the answer. 
M. B. Foster Electric Co. v. Phi Gam- 
ma Delta Club, 120 N.Y.S. 809. (2) 
In an action on quantum meruit for 
manufacturing steel rings from ma- 
terial furnished by defendant, where 
defendant pleaded an alleged agree- 
ment fixing a price, which had been 
paid, the burden of proving such 
agreement was on _ it. Guyon v. 
oe Forge Co., 120 A. 279, 276 
Pa. 350. 


61. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind.App. 71. 


[a]. For example, the burden of 
proving that the prospective benefit 
under a rescinded contract would be 
less than the value of plaintiff's sery- 
ices based on a quantum meruit is 
on defendant, and, where defendant 
offers no evidence as to the prospec- 
tive value of the contract, plaintiff is 
entitled to recover the full value of 
his services, unless the contract itself 
or plaintiff's own evidence negatives 
the right to full recovery. Mug v. 
Ostendorf, 96 N.E. 780, 49 Ind.App. 71. 


62. Robinson.v. Parish, 62 Ill. 130. 


63. Kron y. Verkentoren, 7 So. 428, 
90 Ala. 113. 


64. Gerrish Dredging Co. v. Bethle- 
hem Shipbuilding Corporation, 141 N. 
E. 867, 869, 247 Mass. 162. 


“Upon proof of performance the 
plaintiff could recover on an account 
annexed for the work done, and the 
burden of proving payment was on 
the defendant even if this defense is 
not raised by the answer,” Gerrish 
Dredging Co. v. Bethlehem Shipbuild- 
ing Corporation, supra. 


65. Coens v. Marousis, 119 A. 549, 
275 Pa. 478. 


[a] For example, a defendant seek- 
ing to defeat recovery for the reason- 
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devolve upon a 
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presumption that valuable services rendered and. ac- 
cepted were to be compensated,*® the general rule — 
is that, where defendant claims that services or ma- 
terials were not to be remunerated, the burden rests 
on him to prove that they were gratuitous.®* 
however, the relations of the parties are such as 
would lead a reasonable person to believe that the 
services were rendered gratis, the burden rests on the 
performer to prove a special agreement or other cir- 
cumstances entitling him to compensation,®*® and, 
while this rule is not confined to family relation- 
ship,®® it finds its commonest application where a 
family relation exists between performer and recipi- 


Where, 


ent casting upon plaintiff the burden of showing that 


relationship.?° 


able value of services rendered on 
the ground that the agreement be- 
tween the parties formed a partner- 
ship has the burden of showing an 
actual partnership. Coens v. Marou- 
sis, 119 A. 549, 275 Pa. 478. 


66. See supfa §§° 9-15. 

67. Ariz.m—Dey v. Quinn, 187 P. 578, 
579, 21 Ariz. 265 [cit Cyc]. 

Cal.—Asher v. Martin, 279 P. 810, 
100 Cal.App. 217. : 


Ill.—Linn v. Linderoth, 40 Ill.App. 
320; Doggett v. Ream, 5 Ill.App. 174. 


Iowa.—Hall v. Luckman, 107.N.W. 
932 [aff 110 N.W. 916, 1383 Iowa 518]. 
Me.—Rumrill v. Adams, 57 Me. 565. 
Mo.—Thomas v. Fitzgerald’s Es- 
tate, (App.) 297 S.W. 425; Wharton 
v. Denny, 296 S.W. 1838, 222 Mo.App. 


260; Shern v. Sims, (App.) 258 S.W. 
1029. 


Neb.—Ewarth v. Nier, 9 N.W. 569, 
11 Neb. 441. 


N.Y.—In re Mason’s Will, 236 N.Y. 
S. 720, 134 Misc. 902. 


Or.—Reichle v. Willamette Tribe 


No. 6, Improved Order of Redmen, 246. 


P2114, 118 Or, 357. 


S.C.—Pittman v. Le Master, 121 S. 
E. 677, 678,128 S.C. 98 [cit Cyc]. 


Wis.—Wojahn v. National Union 
Bank of Oshkosh, 129 N.W. 1068, 144 
Wis. 646; Link v. Chicago, etc. R. 
Co., 50. N.W. 335, 80 Wis. 304. 


Compare Welch v. McNeil, 101 N.E. 
985, 214 Mass. 402 (holding that, 
where plaintiff has the use of defend- 
ant’s labor, materials, and appliances, 
he was bound to pay the reasonable 
value thereof, unless there was an ex- 
press agreement to the contrary; but 
he was not bound to prove an express 
agreement for free use in order to 
avoid liability). 


“The burden rested upon defendant 
to show affirmatively that the services 
were performed gratuitously.”” Dey 
ag ORR: UST EP. a 518, O79 12k, Ariz: 


“Where the family relation does not 
exist the burden is on the one accept- 
ing personal services to show that 
Such services were rendered gratui- 
tously; otherwise, a contract for com- 
pensation will be implied.’”’’ Thomas 
v. Fitzgerald’s Estate, (Mo.App.) 297 
S.W. 425, 428. 


[a] For example (1) where one 
performs services for another at the 
latter’s request, the law implies a 
promise to pay the reasonable value, 
and the burden is on the latter to 
show that the services were rendered 
gratuitously. Asher v. Martin, 279 


compensation was contemplated despite the family 
The burden of proving a family re- 


P. 810, 100 Cal.App. 217. (2) The bur- 
den was on defendant, in an action for 
value of labor and material furnished 
in construction of articles for defend- 
ant, to prove an understanding that 
the articles were furnished as a gift 
or that plaintiff’s intestate was to re- 
ceive no compensation therefor. 
Reichle v. Willamette Tribe No. 6, 
Improved Order of Redmen, 246 P. 
214, 118 Or. 357. 


[b] Evidence held insufficient to 
sustain burden.—In an action against 
a bank for services rendered in man- 
aging the affairs of a mercantile com- 
pany, heavily indebted to the bank, 
evidence was held to support a finding 
that the bank failed to rebut the pre- 
sumption that it should pay for the 
services arising from the fact that 
the services were performed at its re- 
quest, and were valuable to it. Wo- 
jahn v. National Union Bank of Osh- 
kosh, 129 N.W. 1068, 144 Wis. 646. 


68. Shern v. Sims, (Mo.App.) 258 S. 
W. 1029, 1030; Dobbin v. Dobbin, (Mo. 
App.) 204 S.W. 918; Hyde v. Honiter, 
158 S.W. 83, 175 Mo.App. 583; Wag- 
ner v. Illuminating Co., 121 S.W. 329, 
141 Mo.App. 51. 


_ “Where the relation of the parties 
is such, either by consanguinity or 
otherwise, as to show that the sery- 
ices were performed under circum- 
stances that naturally give rise to the 
inference that no charge is expected 
to be made, the burden is upon the 
claimant to show that he intended to 
charge for them at the time they were 
rendered ‘either intended . . . to 
pay for them . - or that the 
services were of such a character and 
were performed under such circum- 
stances as to raise the presumption 
that the parties intended that they 
were to be paid for, or at least that 
the circumstances were such a rea- 
sonable man in the same situation of 
the person who receives and is bene- 
fited by the services ought to under- 
stand and know that compensation 
would be expected from  them.’” 
Shern vy. Sims, supra. 


Effect of relation of parties gener- 
ally see supra §§ 18-41. 


69. 
68. 


70, Ark.—Linebiick v. Smith, 215 
S.W. 662, 140 Ark. 500. 


Idaho.—Hartley y. Bohrer, 11 P. 
(2d) 616, 52 Idaho 72. 


Mo,—Miller v, Richardson, (App.) 
56 S.W.(2d) 614; hern v. Sims, 
(App.) 258 S.W. 1029; Fitzpatrick v. 
Dooley, 86 S.W. 719, 112 Mo.App. 165. 


N.J.—Steuler v. Hansen, 140 A. 401, 
6 N.J.Misc. 208. 


See cases supra text and note 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lationship raising a presumption of gratuity rests 


on defendant.” 
[§ 113] 2. Admissibility 


of Evidence?*—a, In 
General. In an action for services, work and labor, 
or incidental materials, any evidence competent and 
proper under the general rules’* which tends to prove 
or disprove plaintiff’s case or defendant’s defense 
thereto is admissible,*4 and under circumstances aris- 
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may or should admit evidence offered in respect of 


circumstances under which plaintiff was engaged,*® 


ing in particular cases it has been held that the court 


Tex.—Martin v. De la Garza, (Civ. 
App.) 38 S.W.(2d) 157. 


[a] Agreement.—If a family rela- 
tionship exists, the burden is on 
claimant to show an express or im- 
plied understanding for compensation 
for services. Hartley v. Bohrer, 11 P. 
(2d) 616, 52 Idaho 72. 


[b] Extraordinary character of 
services.—A child suing for services 
rendered to a parent has the burden 
of proving that the services were of 
such extraordinary character that the 
parent would not expect a child, un- 
der the circumstances, to render such 
services without compensation, and 
that the services could not be attrib- 
uted to any filial duty or obligation. 
Lineback v. Smith, 215 S.W. 662, 140 
Ark. 500. 


[c] Sister suing brother for serv- 
ices rendered has the burden of prov- 
ing an express agreement to pay 
therefor. Steuler v. Hansen, 140 A. 
401, 6 N.J.Misc. 208. 


71. Fitzpatrick v. Dooley, 86 S.W. 
719, 112 Mo.App. 165. 


Presumption of gratuity arising 
seerk family relationship see supra $§ 
oe 

72. Evidence admissible under 
pleadings see supra §§ 107-109. 


73. See Evidence § 89 et seq. 


74. Ala.—Alabama Security Co. v. 
Dewy, 47 So. 55, 156 Ala. 530. 


Cal.—Salle v. Mayer, 27 P. 513, 91 
Cal. 165. 


Ill.— Bannister v. Read, 6 Ill. 92; 
Devine v. McMillan, 61 Ill.App. 571. 


Iowa.—Arnold v. Gilmore, 125 N.W. 
658; Resso vy. Lehan, 64 N.W. 689, 96 
Iowa 45. 


Ky.—Clore v. Johnson, 56 S.W. 5, 21 
Ky.L. 1685. 


Md.—Hipple v. Mason, 127 A. 383, 
147 Md. 94; Stoner v. Devilbiss, 16 A. 
440, 70 Md. 144. 


Mass.—Way v. Dennie, 54 N.E. 347, 
174 Mass. 43; James v. Cummings, 
132 Mass. 78. 


Mich.—Conger v. .Hall, 122 N.W. 
1073, 158 Mich. 447; Middlebrook v. 
Slocum, 116 N.W. 422, 152 Mich. 286; 
Boyce v. Martin, 9 N.W. 265, 46 Mich. 
ed Strong v. Saunders, 15 Mich. 
339. 


Neb.—Blomgren vy. Anderson, 67 N. 
W. 186, 48 Neb. 240. 


Nev.—Fulton v. Day, 8 Nev. 80. 


N.H.—Smith v. Morrill, 52 A. 928, 
71 N.H. 409; Caverly v. Balcom, 55 
N.H. 566. 


N.Y.—Engler v. Richardson, 117 N. 
Y.S. 658, 183 App.Div. 419; Swart v. 
Livingston, 4 Hun 267; Avery v. 
Starbuck, 5 N.Y.S. 779, 57 N.Y.Super. 
597 [aff 27 N.E. 1080, 127 N.Y. 675, 
8 Silv.A. 507]; Wiertz Silk Mfg. Co. 
Mar oue Metzger & Co., 139 N.Y.S. 


‘ 


: 


N.D.—Shellberg v. Kuhn, 160 N.W. 
504, 35 N.D. 448. 


Or.—Palmer v. E. Clemens Horst 
Co:; 183 Pv 684; 66, Or, 838; 


R.I.—Ralph v. Taylor, 
495, 88 R.I. 508. 


Vt.—Enos v. Owens Slate Co., 160 
A. 185, 104 Vt. 329. 


Wash.—Kubey v. Coast Athletic 
Club, 20 P.(2d) 21, 172 Wash. 305. 


Wis.—Prelipp v. Prelipp, 284 N.W. 
730, 203 Wis. 488. 


Ont.—Stewart v. Scott, 27 U.C.Q. 
Bib 2t: 


82 A. 279, 


[a] Letters as corroboration.—In 
an action for services as housekeep- 
er, letters written before the date 
from which compensation is asked, 
but after the relation began, are ad- 
missible, where they corroborate the 
testimony of one of the parties. Con- 
ee v. Hall, 122 N.W. 1078, 158 Mich. 
447, 


75. Van Valkenburgh y. Van Dor- 
en, 148 N.Y.S. 86, 86 Misc. 46. 


[a] For example, in an action by a 
stenographer to recover for services 
rendered an attorney, the parties 
could show the circumstances of the 
original engagement, and explain ad- 
missions to determine whether the 
attorney was liable, or whether re- 
covery should be sought from his 
clients. Van Valkenburgh y. Van Do- 
ren, 148 N.Y.S. 86, 86 Misc. 46. 


76. Palmer v. E. Clemens Horst 
Co., 1383 P. 634, 66 Or. 33. 


fa] In action for hop inspector’s 
services (1) evidence as to the ex- 
tent of defendant’s hopyards was ad- 
missible as preliminary, and to show 
the reasonableness of plaintiff's serv- 
ices for the length of time consumed. 
Palmer v. E. Clemens Horst Co., 133 
P. 634, 66 Or. 33. (2) Evidence as to 
the number of hop houses and kilns 
on defendant’s yard and the distance 
between them was admissible. Palm- 
er v. Clemens Horst Co., supra. 
(3) It was within the discretion of 
the court to permit plaintiff to testify 
as to the other persons who were em- 
ployed by defendant during the hop 
season of 1910. Palmer y. E. Clem- 
ens Horst Co., supra. 


77. Albert v. Boston Mortgage 
Bond Co., 129 N.E. 398, 237 Mass. 118. 


[a] Evidence held material on 
such issue.—In an action by the as- 
signee from the owner of a building 
of payments required by a construc- 
tion loan agreement to be made by 
defendant mortgagee, to recover from 
the mortgagee for his work in com- 
pleting the building, evidence that the 
owner of the property had assigned 
the payments under the construction 
loan agreement to plaintiff, that de- 
fendant mortgagee did not assent, and 
that plaintiff prepared a modification 
of the construction agreement which 
resulted in the proposed contract be- 


or the general circumstances surrounding perform- 
ance of the work,’*® defendant’s promise to pay’? or 
his interest in, or relation to, the labor on which 
plaintiff was engaged,’® or defendant’s request to 
plaintiff to do work,’® ejectment of plaintiff from the 
place of work,®° existence of a partnership,®+ expens- 


tween him and defendant mortgagee, 
to which the latter refused assent, 
was admissible and material on the 
question whether there was any un- 
derstanding or implication of a prom- 
ise that payments should be made to 
plaintiff assignee by defendant mort- 
gagee for labor and materials fur- 
nished by him. Albert v. Boston 
Mortgage Bond Co., 129 N.E. 398, 237 
Mass. 118. 


78. Fulton v. Day, 8 Nev. 80; 
Miller v. Lawrence, 34 N.Y.S. 161, 13 
Misc. 130. ! 


[a] For example (1) in an action 
for labor performed for an associa- 
tion of lessees of a mill, leases and 
contracts under which the lessees 
prosecuted the work were properly 
admitted in evidence to show the 
character of the association and to 
establish the interest of defendant 
members of such association in the 
labor on which plaintiff was employ- 
ed. Fulton v. Day, 8 Nev. 80. (2) 
In an action to charge defendant with 
the value of services rendered on 
premises in possession of defendant’s 
lessee, the lease is admissible to show 
the relation of defendant to the prem- 
ises, and to the work done by plain- 
tiff. Miller v. Lawrence, 34 N.Y.S. 
161, 13 Mise. 130. 


79. Grotjan v. Rice, 102 N.W. 551, 
124 Wis. 258. 


[a] Thus evidence as to whether 
a witness ever heard defendant re- 
quest plaintiff to do any work is ad- 
missible. Grotjan v. Rice, 102 N.W. 
551, 124 Wis. 253. 


80. Kutzner v. 
905, 215 Mich, 270. 


[a] Evidence admissible to extent 
it showed ejectment.—In an action 
for services rendered under a void 
contract to do the work on a farm 
for a five-year period, where defend- 
ant had ejected plaintiff prior to ex- 
piration of such period, testimony of 
plaintiff's housekeeper as to the man- 
ner in which the windows and doors 
were taken out of the house in which 
plaintiff lived on the farm was admis-. 
sible in so far as it showed ejectment, 
but not to show how she was incon- 
venienced. Kutzner v. Stuart, 183 
N.W. 905, 215 Mich. 270. 5 


81. Mansfield v. Mallory, 118 N.wWw. 
290, 140 Iowa 206. 


[a] In action for value of services 
rendered in training animals, where 
defendant claimed they were ren- 
dered under a partnership agreement 
by which plaintiff was to train the 
animals furnished by defendant and 
conduct a menagerie, plaintiff could 
prove, by one who assisted him in the 
work, that his contract of employ- 
ment was signed by defendant alone, 
the contract being in evidence, as 
such evidence tended to disprove de- 
fendant’s claim of — partnership. 
Mansfield v. Mallory, 118 N.W. 290, 
140 Iowa 206. 


Stuart, 183 N.Ww. 
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es of plaintiff,’ extra work,®* identification of a bill 
approved as correct,®* the nature of the labor per- 
formed,’> permanent or temporary character of an 
arrangement relative to housekeeping services,*® 
plaintiff’s good faith,®’ plaintiff’s interest in the sub- 
ject matter of the work,®® the time or duration of 
services,®® and whether plaintiff rendered services 
to defendant or to a third person;®° although any 


evidence incompetent or improper 


82. Graden yv. State, 56 So. 77, 1 
Ala.App.- 668. 


[a] Railroad fare.--In an action 
for money due on account for work 
and labor under a contract for serv- 
ices as a salesman, and on an account 
due and unpaid, evidence should 
have been admitted as to what 
plaintiff's railroad fare was in com- 
ing from his field of employment to 
headquarters to await the arrival of 
certain goods, it appearing that he 
returned by defendant’s authority and 
plaintiff being entitled to recover ex- 
penses on the contingency of a cer- 
tain jury finding. Graden v. State, 
56 So. 77, 1 Ala.App. 668. 


83. Hipple v. Mason, 127 A. 383, 
147 Md. 94; Ruemmeli-Dawley Mfg. 
Comuy; May Department Stores Co., 
(Mo.App.) 231 S.W. 1031. 


[a] For example, where plaintiff, 
suing in quantum meruit for extras 
furnished, introduced the contract in 
evidence to make out its case, and 
the contract specifically provided that 
no “extra payment” would be allowed 
for “extras” unless they were au- 
thorized in writing and the price 
agreed on in advance, defendant was 
entitled. under a general denial to 
show that no written order was ever 
given for any of the extra work or 
materials sought to be recovered for. 
Ruemmeli-Dawley Mfg. Co. v. May 
Department Stores Co., (Mo.App.) 231 
S.W. 1031. 


[b] Where contractors treated 
building contract as rescinded for the 
owner’s breach, and sued on common 
counts, in connection with testimony 
that defendant forced abandonment 
of the contract, evidence as to extra 
work and materials was properly ad- 
mitted. Hipple v. Mason, 127 A. 383, 
eee Md. 94. 


Avery v. Starbuck, 
1080, 12% NW 69: 


[a] For example, in an action for 
repairs made at the request of an 
employee authorized to order them, 
where such employee has testified 
that he received, examined, and ap- 
proved a bill for the repairs, that he 
found the bill correct, and that he 
made an indorsement thereon to such 
effect, he may properly be allowed to 
identify his signature on the indorse- 
ment, thereby enabling him to iden- 
tify the bill. Avery v. Starbuck, 27 
N.E. 1080, 127 N.Y. 675. 


85. Arnold vy. Gilmore, (Iowa) 125 
N.W. 658. 


[a]. For example, in an action to 
recover for farm labor, plaintiff could 
testify as to the nature and kind of 
labor he did although it was per- 
formed under a contract fixing his 
compensation at so much per month. 
Asa v. Gilmore, (Iowa) 125 N.W. 
658. 

eo. Tompkins vy. Starr, 41 Ohio St. 
305. 

[a] Evidence as to disagreeable 
and peevish nature of plaintiff was 
admissible as bearing on the proba- 


27 N.E. 
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under such gen- 


bility that her arrangement to ren- 
der services as a housekeeper was 
temporary as claimed by defendant or 
for life as contended by plaintiff in 
her action against her brother for his 
failure to perform an alleged con- 
tract to furnish her with a home for 
life in consideration of her services 
as housekeeper. Tompkins v. Starr, 
41 Ohio St. 305. 


87. Reynolds v. Cole, 172 N.E. 91, 
272 Mass. 282. 


[a] As shown by declaration of 
defendant’s architect.—A statement 
of defendant’s architect that a provi- 
sion calling for iron pipes was insert- 
ed by mistake was admissible as- bear- 
ing on the certractors’ good faith in 
the use of steel pipes. Reynolds v. 
Cole, 172 -N.E. 91, 272 Mass. 282. 


deren Dennis v. Van Vay, 28 N.J.Law 


[a] In action to recover for serv- 
ices rendered in attending a horse, 
evidence that plaintiff had claimed 
and received an interest in the earn- 
ings of the horse is competent. Den- 
nis v. Van Vay, 28 N.J.Law 158. 


89. Palmer v. E. Clemens Horst 
Cone 33mieor OS4 sO GNOL: soo. 


[a] For example, in an action for 
a hop inspector’s services, it was 
proper to permit plaintiff to testify 
when he began to work for defendant 
and how long he was employed. 
Palmer v. E. Clemens Horst Co., 133 
P. 634, 66 Or. 338. 


90. Shellberg vy. Kuhn, 160 N.W. 
504, 35 N.D. 448. 
[a] For example, on the issue 


whether plaintiff rendered services to 
defendant or a third person, admis- 
sion of evidence that defendant re- 
ceived from the third person a sum 
in payment for the services and cred- 
ited it to plaintiff was not error. 
Rneubers v. Kuhn, 160 N.W. 504, 35 


U.S.—Farrell v. nap, Ser. 


91. 
Cas.No. 4,684, 1 Cranch C.C. 131 


Ala.—Jackson v. Bush, 1 So. 1%5, 
82 Ala, 396. 


Cal.—Gray v. Bekins, 199 P. 767, 
186 Cal. 389; Petterson v. Stockton & 
TPC MR: Coz) 66 Ps 3045 W4UCalne4ae 


Ill.— People’s Casualty Claim Ad- 
justment Co, v. Darrow, 49 N.E. 1005, 
12 TUS S62 Matt. 70) Lite App. 22]; An- 
heuser-Busch Brewing Ass’n y. Hut- 
macher, 21 N.E. 626, 127 Ill. 652, 4 
L.R.A,. 575 [aff 29 Tl. App. 316]. 


Iowa.—Milhollen v. A. Y. McDonald 
& Morrison Mfg. Co., 112 N.W. 812, 
137 Iowa 812; Resso y. Lehan, 64 N. 
W. 689, 96 Iowa 45. 


y.—Davis v. Pendennis Club, 19 
s.w (24) 1078, 230 Ky. 465. 


Md.—Lustbader v. Ulman, 
567, 139 Md. 651; 
16 A. 440, 70 Ma. 


Mass.—Larry v. Sherburne, 2 Allen 
4; Morse v. Potter, 4 Gray 292. 


Mich.—Alderton v. Wright, 45 


UG Ag 
Stoner y. Devilbiss, 
144. 


() 


N. 
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eral rules, or having no legitimate tendency to prove 
or disprove the case of plaintiff or defendant, is in- 
admissible,®! and under circumstances arising in par- 
ticular cases it has been held that evidence may or 
should be excluded where offered in respect of the 
amount of work,°? belief of plaintiff that defendant 
was employing him,®* characteristics of the employ- 
er,°* defects in a type of boiler,®® defendant’s failure 
to make use of work performed,?® or the reason for 


~ 


W. 968, 81 Mich. 294. 


Mo.—Bradley Heating Co. v. Thom- 
as M. Sayman Realty & Investment 
Co., 201 S.W. 864; Gardner v. Eld- 
ridge, 130 S.W. 408, 149 Mo.App. 210; 
Hisiminger v. Stanton, 107 S.W. 460, 
129 Mo.App. 403 


Neb.—Herzka v. Blake, 74 N.W. 959, 
54 Neb. 465. 


N.J.—Dennis y. Van Voy, 31 N.J. 
Law 38. 


N.Y.—Denman v. Campbell, 7 Hun 
88; Peters v. Adams, 190 N.Y.S. 220, 
115 Misc. 689 [aff 188 N.Y.S. 945, 197 
App.Div. 922]; Havens v. Havens, 3 
N.Y.S. 219. 


R.I.—Ralph v. 
495, 33 R.I. 503. 


Vt.—Enos v. Owens Slate Co., 160 
A. 185, 104 Vt. 329. 


92. Noonan v. Mackey, 61 Ill.App. 


Taylor, 82 A. 279, 


[a] Testimony of witness lacking 
adequate knowledge on the amount 
of work done by plaintiff should have 
been excluded on motion of defend- 
ant. 61 Ill.App. 


232, 


93. Petterson v. Stockton, etc., R. 
Co., 66 P. 304, 134 Cal. 244. 


[a] For example, evidence that 
plaintiff believed defendant was em- 
ploying him was properly excluded 
in the absence of any showing of con- 
duct of defendant justifying such be- 
lief. Petterson v. Stockton, ete, R. 
Co., 66 P. 304, 134 Cal. 244. 


94. Stoner v. Devilbiss, 16 A. 440, 
70 Md. 144. 


[a] For example, evidence that a 
testator for whom services are al- 
leged to have been rendered had good 
business qualifications, and was 
strong, mentally and physically, is 
properly excluded where plaintiff does 
not rely on proof to the contrary to 
establish his employment and one of 
his own witnesses has testified to the 
same facts. Stoner v. Devilbiss, 16 
A. 440, 70 Md. 144. 


| 95 Bradley Heating Co. v. Thom- 
as M. Sayman Realty & Investment 
Co., (Mo.) 201 S.W. 864. 


{a] For example, where there 
were no.structural defects in boilers 
furnished by a contractor, and they 
were the identical-boilers specified in 
the contract, in a quantum meruit ac- 
tion, where the owner counterclaimed 
for damages, it was not error to ex- 
clude the owner’s evidence of defects 
of that type of boiler. Bradley 
Heating Co. v. Thomas M. Sayman 
eel ty eS BERER Goes (Mo.) 201 

WwW 4, 


96. Davis v. Dandennls Club, 19 S. 
W.(2d) 1078, 230 Ky. 465. 


[a] For example, evidence as to a 
club’s failure to use the plans fur- 
nished by an architect should have 
been excluded as immaterial in an 
architect’s action for the reasonable 
value of his servces where defendant 
had admitted the employment and the 


Noonan v. Mackey, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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engaging in the business wherein plaintiff was em- 
ployed,®? the employer’s income,®® interference by 
defendant with performance of the work,®® joint lia- 
bility,! nature of the work contemplated,? nonpay- 
ment,® offer of a third person to pay plaintiff,* the 
price paid defendant contractor,® rental value,® un- 
identified survey,’ value of personal property,® and 
whether a house repaired was safe to live in.® 


performance of the work by the arch- 
itect, but denied its value. Davis v. 
Pendennis Club, 19 S.W.(2d) 1078, 230 
Ky. 465. . 


97. Bowen v. Bowen, 74 Ind. 470. 


[a] For example, in an action for 
services rendered to defendant, evi- 
dence as to what induced defendant 
to engage in the business, in connec- 
tion with which plaintiff performed 
the services, is properly excluded. 
Bowen vy. Bowen, 74 Ind. 470. 


98. Ralph v. Taylor, 82 A. 279, 495, 
33 °R-1. 1503 


[a] For example, in an action for 
work and labor performed by a drunk- 
ard under guardianship, evidence as 
to the employer’s income was prop- 
erly excluded as immaterial. Ralph 
v. Taylor, 82 A. 279, 495, 33 R.I. 503. 


99. Gray v. Bekins, 199 P. 767, 186 
Cal. 389. 
[a] Owner’s occupancy of build- 


ing.—In a contractor’s action for the 
value of labor and material furnished, 
against the owner who was claimed 
to have violated the contract by oc- 
cupying the building when partially 
constructed, and by taking charge of 
the completion thereof, exclusion of 
testimony as to whether the own- 
er’S occupancy interfered with the 
work of the men employed by the 
owner was not reversible error, in the 
absence of a showing that the men 
were working under the same condi- 
tions or performing the same work 
that would have been required of con- 
tractors under the contract. Gray v. 
Bekins, 199 P. 767, 186 Cal. 389. 


ee Dennis vy. Van Voy, 31 N.J.Law 


[a] For example, evidence that 
the shoeing of a horse has been charg- 
ed to one of several defendants alone 
by a third person is not admissible 
to prove that there is no joint lia- 
bility. Dennis v. Van Voy, 31 N.J. 
Law 38. 


2. Milhollen v. A. Y. McDonald, 
etce., Mfg. Co., 112 N.W. 812, 137 Iowa 
114. 


[a] For example, where the de- 
fense is an express contract and the 
nature of the work contemplated is 
not shown to have been communi- 
cated to plaintiff, testimony of de- 
fendant as to that matter is properly 
excluded. Milhollen v. A. Y. McDon- 
ald, etc., Mfg. Co., 112 N.W 812, 137 
Iowa 114. 


ee Gill v. Staylor, 55 A. 398, 97 Md. 


[a] Evidence as to plaintiff’s man- 
ner of living, his appearance, and con- 
dition of his clothing is inadmissible 
to prove the nonpayment of his wag- 
oF Gill v. Staylor, 55 A. 398, 97 Md. 


4. Larry v. Sherburne, 2 Allen 
(Mass.) 34. 


[a] For example, where the de- 
fense is that the labor was performed 
on the credit of a third person, evi- 
dence of an offer by such person aft- 
er the commencement of the action to 
pay plaintiff is inadmissible. Larry 
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v. Sherburne, 2 Allen (Mass.) 34. 


5. Oakley v. Duluth Superior 
Dredging Co., 194 N.W. 128, 223 Mich. 
478. 


[a] In action by subcontractor for 
a balance alleged to be due from the 
main contractor, the admission of 
testimony as to the price paid the 
main contractor for the work in- 
volved was improperly admitted. 
Oakley v. Duluth Superior Dredging 
Co., 194 N.W. 128, 223 Mich. 478. 


6. Eisiminger v. Stanton, 107 S.W. 
460, 129 Mo.App. 408. 


[a] For example, evidence that 
the rental value of a farm leased by 
deceased to plaintiff’s husband was 
more than the rent paid is inadmis- 
sible in an action for personal Serv- 
ices rendered by plaintiff to deceased. 
Hisiminger v. Stanton, 107 S.W. 460, 
129 Mo.App. 4038. 


7. Barnett v. Peper, 89 S.W. 345, 
114 Mo.App. 216. 


{a] For example, in an action for 
services aS an architect, a survey of 
part of the building as to which the 
services were rendered is inadmissi- 
ble, where it is not shown by whom, 
or at whose request, or for what 
purpose, it was made. Barnett v. 
Peper, 89 S.W. 345, 114 Mo.App. 216. 


8 Kutzner v. Stuart, 183 N.W. 905, 
215 Mich. 270. 


9. Lustbader v. Ulman, 116 A® 567, 
139 Md. 651. 


[a] TIllustration.—In an action to 
recover for work consisting of re- 
pairs to a house and a rear addition 
thereto, the court properly sustained 
an objection to the question whether 
the house was safe to live in, as call- 
ing for immaterial matter. Lustbad- 
er v. Ulman, 116 A. 567, 139 Md. 651. 


10. Admissibility of special con- 
tract on issue of gratuitous services 
see infra § 115. 


ll. Ellis v. Cox, 97 S.E. 468, 176 
N.C. 616. 


[a] For example, an intent on the 
part of a child to charge for, and on 
the part of the parent to pay for, the 
child’s services, may be shown by 
circumstances, in which case the law 
implies a contract to pay the reason- 
able value of such services. Ellis v. 
Cox, 97.S.E. 468, 176 N.C. 616. 


12. See supra § 113. 
13. Cal.—Gjurich v. Fieg, 129 P. 
464, 164 Cal. 429, Ann.Cas.1916B 111. 


Ill—Laymon vy. Francis’ 


213 Ill.App. 82. 


Estate, 


Ind.—Johnson vy. Johnson, 100 
Ind. 389. 

Mo.—Cowell v. Roberts’ Ex’r, 79 
Mo. 218 


Vt.—Fitch v. Peckham, 16 Vt. 150. 


[a] Evidence as to division of 
money by father among children, in- 
cluding a daughter claiming compen- 
sation for services rendered, was 
competent where offered to show that 


services thereafter rendered were 
gratuitous. Laymon y. Francis’ Es- 
tate, 213 Ill.App. 82. 


[71 C.J.] 1387 


[§ 114] b. Gratuitous Services and Relation of 
The gratuitous or nongratuitous charac- 
ter of services may be shown by circumstantial ev1- 
dence,! and, under the general rules,1? evidence 1s 
admissible where it tends to show that services were 
gratuitous,1* as in the case of evidence showing the 
existence of family relations,!* or nongratuitou 
although evidence offered on this issue may and 


15 
Ss, 


[b] Sexual relations.—In an ac- 
tion for work and labor, evidence of 
the sexual relations between defend- 
ant and plaintiff is admissible to re- 
but the presumption that compensa- 
tion was intended, arising from the 
rendition of services. Gjurich v. 
Fieg, 129 P. 464, 164 Cal. 429, Ann.Cas. 
1916B 111. 


[c] Support furnished.—Evidence 
offered by the defense as to support 
furnished by a father to his daughter 
and her family before she came to his 
home to live was competent because 
“the jury might draw therefrom some 
proper inference as to whether the de- 
ceased [father] was merely trans- 
ferring the support of claimant and 
her family from his farm to his home 
or whether he intended compensation 
to her for what she thereafter did 
in his home.” Laymon vy. Francis’ 
Estate, 213 Ill.App. 82, 86. 


14. Johnson v. Johnson, 100 Ind. 
ores Cowell vy. Roberts’ Ex’r, 79 Mo. 
218, 


15. Ala.—Butler v. Kent, 44 So. 
863, 152 Ala. 594. 


Cal.—Hunter v. Ryan, 293 P. 825, 
109 Cal.App. 736. 


Ill.—Laymon vy. Francis’ Estate, 
213 Ill.App. 82. 
Mass.—Nickerson y. Spindell, 41 


N.E. 105, 164 Mass. 25; 
Robbins, 12 Pick. 74. 


Minn.—Bokelmann vy. Bokelmann, 
230 N.W. 478, 180 Minn. 100; Matte- 
son v. Blaisdell, 182 N.W. 442, 148 
Minn. 352. 


N.H.—Mudgett v. Emerson, 30 A. 
343, 67 N.H. 234. 


N.Y.—Walters v. Mayhew, 8 N.Y. 
S. 771, 55; Hun 612. 


R.I.—Messier v. Messier, 82 A. 996, 
34 R.I. 233. ‘ 


[a]. Evidence of partnership or 
qualified partnership under which 
plaintiff and defendant would share 
profit and loss was admissible as 
tending to exclude the right of plain- 
tiff to recover compensation for sery- 
ices from defendant on a quantum 
meruit. Dickinson v. Robbins, 12 
Pick, (Mass.) 74. 


[b] Prior earnings of daughter.— 
“In considering the question as to 
whether services rendered by a 
daughter in caring for a sick mother 
were necessaries for which the fa- 
ther was liable, or were being ren- 
dered gratuitously, evidence as to 
the amount the daughter was earn- 
ing in the position she left to take 
up that work was admissible over the 
general objection of incompetency, ir- 
relevancy, and immateriality.” Bo- 
kelmann vy. Bokelmann, 230 N.W. 478, 
180 Minn. 100. 


[c] Reason for going to father’s 
home.—Evidence offered by claim- 
ant as to why she went to live in her 
father’s home, where she performed 
services, was competent where it had 
“some bearing upon the question 
whether she expected compensation 
or not.” Laymon y. Francis’ Estate, 
213 Ill.App. 82, 86. 


Dickinson v. 
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should be excluded where irrelevant, incompetent, 


or immaterial.1%" 


[§ 115] c. Express or Special Contract. Where 
an action is properly brought on a quantum meruit 
or quantum valebat despite the making of an ex- 
press contract,/? the contract may be read in evi- 
dence to show its terms,1* defendant may show the 
existence of a contract and plaintiff’s breach there- 
of,1® and the contract is generally admissible to 
show defendant’s request for performance of the 


16. Iowa.—Cowan vy. Musgrave, 35 
N.W. 496, 73 Iowa 384. 


Mass.—Worthington y. Plymouth 
rep edie R. Co., 47 N.E. 403, 168 Mass. 


Mich.—Feiertag v. Feiertag, 41 N. 
W. 414, 73 Mich. 297; McBride v. 
saan Rapids, 13 N.W. 581, 49 Mich. 


Mo.—Green v. Buchanan, 108 S.W. 


607, 129 Mo.App. 297. 


R.I.—Messier v. Messier, 82 A. 996, 
34 R.I. 238. 


Wash.——Morrissey v. Faucett, 
P. 352, 28 Wash. 52. 


Wis.—Grotjan v. Rice, 
551, 124 Wis. 253. 


[a] For example, in assumpsit by 
ason against his mother for services, 
where a previous action had estab- 
lished that the mother had not con- 
tracted to make a will in the son’s 
favor, questions as to whether a deed 
made by the mother to a daughter 
was before her will was burned, and 
whether the mother had told anyone 
that she burned the will, were prop- 
erly excluded. Messier v. Messier, 82 
A. 996,034) R17 2333 


[b] Parol evidence tending to con- 
tradict written contract explicitly 
providing for compensation was prop- 
erly excluded when offered to show 
that services were rendered gratui- 
tously. Worthington v. Plymouth 
ony. R. Co., 47 N.E. 408, 168 Mass. 


68 


102 N.W. 


_ Admissibility of void contract on 
issue of gratuitous character of serv- 
ices see infra § 115 text and note 36. 


17. See supra §§ 42-67. 


18. Concord Apartment House Co. 
v. O’Brien, 81 N.E. 10388, 228 Ill. 360. 


[a] Where plaintiff has fully per- 
formed a contract for work or mate- 
rials, and sues under the common 
counts, the contract may be read in 
evidence to show its terms. Concord 
Apartment House Co. ‘v. O’Brien, 81 
N.E. 1038, 228 Ill. 360. 


: a2 Kadetz v. Harwood, 188 N.Y.S. 
34. ; 
[a] For example, in an action on 


quantum meruit, defendant is entitled 
to prove that there was an express 
agreement covering the same subject 
matter’ and that plaintiff has broken 
AY Kadetz v. Harwood, 188 N.Y.S. 


20. Orcutt v. White, 190 N.W. 660, 
220 Mich. 590; Kronan v. Weisberg, 
135 N.Y.S. 404, 151 App.Div. 355. 


21. Samuels v. Schiller, 199 N.Y. 
S. 53, 205 App.Div. 5 


22. U.S.—St. Charles v. Stookey, 
154 F. 772, 85 C.C.A. 494,[cert den 208 
UT.S...617,.28 (S.Ct. 569, 52. L.Kd. 647]. 


Alaska.—Flyum v. Alaska Packers’ 
Ass’n, 5 Alaska 200. 


Cal.—Adams v. Burbank, 37 P. 640, 
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work,?° defendant’s employment of plaintiff, or the 


value of the services,?? although not conclusive as to 


103 Cal. 646; Kimes v. Davidson Inv. 
Co., 281 P. 639, 101 Cal.App. 382; ~Wil- 
son v. Mattei, 258 P. 453. 84 Cal.App. 
567; Cousin v. Mason, 248 P. 299, 
78 Cal.App. 111; Naylor v. Adams, 
115 P. 335, 15 Cal.App. 548; Boyd v. 
Bargagliotti, 107 P. 150, 12 Cal.App. 
228; Lacy Mfg. Co. v. Los Angeles 
Se etc., Co., 106 P. 413, 12 Cal.App. 


Del.—Merritt & Co. v. Layton, 75 A. 
795, 24 Del. 212. 


Ill.—Reed v. Phillips, 5 Ill. 39. 


* Ind.—Jenney Electric Co. v. Bran- 
ham, 41 N.W.*448) 145 Ind. 314, 33 L. 
R.A. 395; Scott v. Congdon, 6 N.E. 
625, 106 Ind. 268. 


La.—Monarch & Kaiser v. McDon- 
ough School Fund Com’rs, 22 So. 259, 
49 La.Ann. 991; Courcelle v. Lausans, 
3 La. 361. 


Md.—J. L. Robinson Const. Co. v. 
Barry, 108 A. 688, 1385 Md. 275. 


Mich.—Orcutt v. White, 190 N.W. 
660, 220 Mich. 590; Rhea v. Meyers’ 
Estate, 69 N.W. 239, 111 Mich. 140; 
Grimes v. Howard, 2 Mich.N.P. 167. 


Minn.—Confer Bros. v. Currier, 204 
N.W. 929, 164 Minn. 207. 


Mo.—Barnett v. Sweringen, 77 Mo. 
App..64; Floerke v. Teuscher Distill- 
ing Co., 20 Mo.App. 76; Crump v. 
Rebstock, 20 Mo.App. 37. 


Neb.—Hibbard v. Wilson, 71 N.W. 
65, 51 Neb. 436. 


N.Y.—Samuels v. Schiller, 199 N.Y. 
S. 53, 205 App.Div. 5; Kronan v. Weis- 
berg, 135 N.Y.S. 404, 151 App.Div. 
355; Nightingale v. J. H. & C. K. 
Hagle, Inc., 126 N.Y.S. 339, 141 App. 
Div. 386 [rev on other grounds 99 N. 
E. 1111, 205 N.Y. 628]; Boyd v. Vale, 
82 N.Y.S. 932, 84 App.Div. 414; Shirk 
v. Brookfield, 79 N.Y.S. 225, 77 App. 
Div. 295; Fort v. Gooding, 9 Barb. 
371; Badger v. Scobell Chemical Co., 
222 N.Y.S. 315, 129 Misc. 612 [rev on 
other grounds 224 N.Y.S. 648, 221 
App.Div. 490, and aff 225 N.Y.S. 787, 
222 App.Div. 712]; Purdy v. Nova 
Scotia Midland R., ete., Co., 32 N.Y. 
S. 157, 11 Misc. 406. But see Galvin v. 
Prentice, 45 N.Y. 162, 6 Am-R. 58; 
McAveney v. Pasquini, 48 N.Y.S. 896, 
23 App.Div. 120 [aff 57 N.E. 1115, 163 
N.Y. 575] (both to the effect that, 
under the facts involved, the contract 
was no evidence of value). 


Ohio.—Kugler v, Wiseman, 20 Ohio 
361. 


Or.—McGilchrist v. F. W. Wool- 
worth Co., 7 P.(2d) 982, 985, 138.Or. 
679; Hill v. Wilson, 261 P. 422, 123 
Or. 193; Chamberlain v. Townsend, 
142 P. 782, 143 P. 924, 72 Or. 207. 


See McQuown v. Cavanaugh, 28 P. 
341, 14 Colo. 188 (holding admissible 
a contract made by plaintiff with de- 
fendant’s husband before defendant 
succeeded to the business), 


“The weight of authority and the 
better reasoned cases are to the ef- 
fect that the contract may be received 


value,2? and may be admissible to determine the 
rights of the parties,?4 or to show how long plaintiff 
was in default in completing the work,?° or general- 
ly to show any fact necessary to a recovery,”® such 
as the fact that an action could not have been brought 
sooner and that the quantum meruit is therefore not 
barred by limitations,?7 or the fact that services were 
not rendered gratuitously.?® In an action for labor 


in evidence relative to the question 
of the value of the services, but that 
it is not conclusive, and the jury may 
consider it for what it may deem it to 
be worth.” McGilchrist v. F. W. 
Woolworth Co., Supra. 


[a] Contract established by cus- 
tom may be admissible to show value 
of services. Flyum v. Alaska Pack- 
ers’ Assoc., 5 Alaska 200. 


[b] Services rendered after termi- 
nation of contract.—lIn an action by a 
real estate broker to recover commis- 
sion, the broker’s employment con- 
tract, which fixed the commission to 
be paid, was competent evidence of 
the reasonable value of the services 
of the broker rendered after the ter- 
mination of the contract. Confer 
Bros. v. Currier, 204 N.W. 929, 164 
Minn. 207 


Evidence of special contract as ad- 
missible under pleading of common 
counts see supra § 109. 


23. See infra § 121. 


24. Keister v. Mitchellville Tele- 
phone Co., (lowa) 180 N.W. 754; Ow- 
en v. Hadley, 171 8.W. 973, 186 Mo. 
App. 1; Schulze v. Farrell, 126 N.Y.S. 
678, 142 App.Div. 13 


[a] For example, in an action for 
the value of work done under a build- 
ing contract, the contract may be 
used on the trial to determine the 
rights of the parties. Schulze v. Far- 
rell, 126 N.Y.S. 678, 142 App.Div. 13. 


25. General Supply & Construction 
os eee 133 N.Y.S. 978, 149 App. 
iv. 5 


[a] Admission as restricted to is- 
sue respecting default.—In an action 
on a quantum meruit after the owner 
terminated a building contract, the 
contract was subject to consideration 
only to determine how long plaintiff 
was in default in completing the 
work. General Supply & Construc- 
tion Co. v. Goelet, 133 N.Y.S. 978, 149 
App.Div. 80. : 


26. Wilson v. Mattei, 258 P. 453 
84 Cal.App. 567; Naylor v. Adams, 115 
P. 335, 15 Cal.App. 548; Boyd v. Bar- 
gagliotti, 107 P. 150, 12 Cal.App. 228. 


27. Appeal of Beardsley, 75 A. 141, 
83 Conn. 34. 


28. Ala.—Butler v. Kent, 44 So. 
863, 152 Ala. 594. 


Conn.—Appeal of Beardsley, 75 A. 
141, 83 Conn. 34. 


Ill.—Laymon vy. Francis’ Estate, 213 
Ill.App. 82 . 


Ind.—Nelson v. Masterson, 28 N.B. 
731, 2 Ind.App. 524. 


R.I.—Messier v. Messier, 82 A. 996, 
S4ORi1. 238. 


[a] For example, in assumpsit by 
a son against his mother for compen- 
sation for services rendered, testimo- 
ny by plaintiff that he performed the 
services because of an agreement that 
he should be compensated by will, 
together with declarations by defend- 
ant tending to show that such was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and material a contract between plaintiff and a sub- 
contractor to do part of the work is admissible.?° 
But where there is no offer of proof that a written 
instrument was the agreement under which work was 
performed, it is properly excluded.?° 


Alteration or abandonment of contract. Where, 
in assumpsit to recover the value of work: and la-~ 
bor and material furnished by plaintiff, there was a 
special contract, it should first have been proved, and 
then the fact showing its alteration or abandonment, 
and the latter is not properly admissible as rebutting 
testimony.* 


Contract held void under statute of frauds is not 
admissible as a basis of defendant’s liability for serv- 
ices, work, and labor,?? but may be admitted in evi- 
dence where offered not for the purpose of establish- 
ing a basis for the action but merely to show the cir- 
cumstances establishing plaintiff’s theory of the 
case,®? as to explain the relations of the parties®* and 
the character of work performed,®® or to negative de- 
fendant’s claim that services were rendered gratu- 
itously,*® and under proper instructions as to the 
measure of damages®’ a void contract is admissible 
as bearing on the value of the work.?® 


Extra work. In assumpsit for extra work not in- 
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eluded in the original: contract, such contract has 
been held inadmissible.®® 


Preliminary agreement is properly excluded from 
evidence where merged in a final contract*® or where 
having no bearing on the issue on which offered.** 


{§ 116] d. Value of Services and Amount of Com- 
pensation.4? Where plaintiff’s compensation for 
work or incidental materials is controlled by the pro- 
visions of an express contract, evidence of their 
reasonable value ordinarily may and should be ex- 
cluded,*? although where the agreed compensation 
is in dispute some authorities have held that evidence 
of common price*? or reasonable value*+® may be in- 
troduced as bearing on the probability of the respec- 
tive contentions of the parties and tending to show 
what price or’ compensation was agreed upon, and 
while other authorities take the view that under such 
circumstances evidence of market price,*® or usu- 
al price,** of such work should be excluded, where 
the evidence of market price has in fact been admit- 
ted in defendant’s behalf, plaintiff may in rebuttal 
thereof introduce evidence relative to a fair price 
for the work.** Where there is no contract provi- 
sion controlling the amount of compensation, evi- 


dence of reasonable value is admissible,*® as where 


the understanding, is admissible to 
show that the services were not ren- 
dered gratuitously. Messier v. Mes- 
sier, 82 A. 996, 34 R.I. 233. 


Admissibility of: 


Contract void under statute of frauds 
see infra text and notes 32-38. 


Evidence on issue of gratuity gener- 
ally see supra § 114. 


29. Maverick v. Maury, 
686, 79 Tex. 4385. 


30. Simpson Advertising Service 
Co. v. Manufacturers’ & Merchants’ 
Ass’n of St. Louis, 51 S.W.(2d) 1019, 
330 Mo. 1049. 


31. Boyle v. McKinley, 
UE As) ater 


32. Kutzner v. Stuart, 183 
905, 215 Mich. 270. 


33. McGilchrist v. F. W. Wool- 
worth Co., 7 P.(2d) 982, 138 Or. 679. 


[a] “It was error for the court to 
exclude the evidence offered relative 
to the contract. It was not offered 
for the purpose of affording a basis 
for the action, but to establish the 
theory of the piaintiff that, where la- 
bor and services are performed for 
another under an oral contract void 
by reason of the statute of frauds, 
the party benefited thereby must pay 
the reasonable value of such serv- 
ices.”” McGilchrist v. F. W. Wool- 
oe Co., 7.P.(2d) 982, 985, 138 Or. 
679. 


34. Kutzner v. 
905, 215 Mich. 270. 


85. Kutzner v. Stuart, supra. 


36, Ala.—Butler v. Kent, 44 So. 
863, 152 Ala. 594. 

Conn.—Beardsley’s Appeal, 
141, 83 Conn. 34. 

Ill. Laymon vy. Francis’ Estate, 213 
Ill.App. 82, 

Ind.—Nelson v. Masterson, 28 N.E. 
731, 2 Ind.App. 

Mich.—Orcutt v, White, 190 N.W. 
660, 220 Mich. 590. 

37. Kutzner,v. Stuart, 183 N.W. 
905, 215 Mich. 270. 


, 


15 S.W. 


6 Phila. 


N.W. 


Stuart, 183 N.W. 


75 A. 


\ 


38. Kutzner vy. Stuart, supra; 
Nightingale v. J. H. & C. K. Eagle, 
126 N.Y.S. 339, 141 App.Div. 386 [rev 
on other grounds 99 N.H. 1111, 206 N. 
Y. 628]; McGilchrist v. F. W. Wool- 
worth Co., 7 P.(2d) 982, 138 Or. 679. 


39. Streator Independent Tel. Co. 
v. Continental Tel. Constr. Co., 75 N. 
nes 217 Ill. 577 [aff 118 111.App. 


40. People v. Fidelity & Deposit 
Co. of Maryland, 218 N.W. 694, 242 
Mich. 123. 


41. People v. Fidelity & Deposit 
Co. of Maryland, supra. 


42. Admissibility of contract as 
evidence of value see supra § 115. 


43. Christian & Taylor v. Fancher, 
235 S.W. 397, 398, 151 Ark. 102;. Prou- 
ty, Coyle & Prouty v. Perry, 120 N. 
W. 722, 142 Iowa 294; Succession of 
Caranne, (La.App.) 147 So. 562; Ste- 
vens v. Lakewood Utilities Co., 155 
N.W. 402, 189 Mich. 203. 


[a] Exclusion of evidence relat- 
ing to value of services covered by ex- 
press contract was proper since plain- 
tiff was entitled either to the contract 
price for his services or to nothing, 
and ‘‘where there is an express con- 
tract for services at a fixed compen- 
sation, there can be no recovery on 
quantum meruit.” Christian & Tay- 
lor v. Fancher, 235 S.W. 397, 398, 151 
Ark. 102. 


[b] In action for filling icehouse, 
where, upon defendant’s claim that 
the work was not well done, plaintiff 
accepted part payment and agreed 
that he should have no claim for the 
remainder unless the ice was in good 
condition on a certain date, the ad- 
mission of evidence to prove the val- 
ue of the work done by plaintiff was 
error, since he had no claim in quan- 
tum meruit. Stevens v. Lakewood 
arilithes Co., 155 N.W. 402, 189 Mich. 


[ec] Services within contract.—In 
an action by agents for commissions, 
where the services rendered were 
within a contract of employment 
which specified the compensation, 
evidence as to the value of the serv- 
ices rendered .was inadmissible. 


Prouty, Coyle & Prouty v. Perry, 120 
N.W. 722, 142 Iowa 294. 


44. Swain v. Cheney, 41 N.H, 232. 


45. Succession of Caranne, (La. 
App.) 147 So. 562, 564; Spurek v. 
Dean, 68 N.W. 375, 49 Neb. 66; Alli- 
son v. Horning, 22 OhioSt. 138. 


“The general rule is that the value 
of the services rendered is inadmis- 
sible to establish a quantum meruit 
in a suit under a contract, but such 
proof will be permitted to show the 
reasonableness of the contract and 
that it is one likely to be made under 
the circumstances.” Succession of 
Caranne, supra. 


46. Schmidt v. Turner, 27 OhioCir. 
Ct. 327. 


47, Krammen v. Meridean Mill Co., 
17_ N.W. 22, 58 Wiis: 399. 


48. Schmidt v. Turner, 27 OhioCir. 
Ctiy 327. 


49. U.S.—Page Steel & Wire Co. v. 
Blair Engineering Co., 22 F.(2d) 403 
[cert den 48 S.Ct. 303, 276 U.S. 623, 
72 L.Ed. 737]. 


Cal.—Hart. v.. Buckley 128 P, 29, 
164 Cal. 160; Boomer v. Muir, (App.) 
24 P.(2d) 570; Gutleben.-Bros. v. 
Stevenson, 268 P. 379, 92 Cal.App. 513. 


Ky.—Salisbury v. Weliman Electri- 
cal Co., 191 S.W. 289, 173 Ky. 462. 


N.J.—Kolmetsky v. Pellicoff, 141 A. 
10, 6 N.J.Misc. 315 [aff 143, A. 336, 
105 N.J.Law 2401. ae 


Tex.—Johnston y. Morales, (Civ. 
App.) 19 S.W.(2d) 451. 


{a]_ Premature discharge of plain-° 
tiff.—Under a common count upon 
the quantum meruit for services, the 
evidence showing plaintiff’s employ- 
ment to supervise the construction 
of an entire building and his prema- 
ture discharge, evidence of the rea- 
sonable value of the services’ per- 
formed by him was properly admitted. 
riee v. Buckley, 128 P. 29, 164 Cal. 
160. 


[b] Where action on principal con- 
tract contained common count for the 
value of the work, admission of tes- 
timony that the work was worth in 
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the amount of recovery rests upon the benefit to de- 
fendant.°° Subject to the foregoing considerations,®+ 
in an action brought as under the common counts, 
plaintiff should be permitted to show the reasonable 
value of work or materials®? and defendant may 
prove anything in proper reduction of the amount 
The value of services or materials fur- 


elaimed.®3 


excess of the contract price was not 
error. Gutleben Bros. v. Stevenson 
268 P. 379, 92 Cal.App. 51%. 


50. Olsen v. Independent and Con- 
solidated School Dist. No. 50 of St. 
Louis County, 220 N.W. 606, 175 Minn. 
201. 


[a] For example, “where the 
amount of plaintiff’s recovery rests 
upon the value of the benefits received 
by the defendant, the plaintiff may 
prove the reasonable worth and value 
of the services or merchandise in- 

volved, making a prima facie case of 
benefits to the defendant, who, if it 
chooses, may show the benefits to be 
less.”’ Olsen v. Independent and Con- 
solidated School Dist. No. 50 of St. 
Louis County, 220 N.W. 606, 175 
Minn, 201. 


51. See supra text and notes 43-50. 


52. Cook & Waldson v. Gallatin R. 
Co., 73 P..131,.28 Mont. 509;  Sturte- 
vant v. Fiss, Doerr & Carroll Horse 
Co., 159 N.Y.S. 399, 173 App.Div.- 113; 
Engler v. Richardson, 117 N.Y.S. 653, 
133 App.Div. 419. 


[a] For example (1) in an action 
to recover the value of services ren- 
dered, the exclusion of plaintiff’s tes- 
timony as to the nature, extent, and 
value of the services rendered was 
error. Sturtevant v. Fiss, Doerr & 
Carroll Horse Co., 159 N.Y.S. 399, 173 
App.Div. 118. (2) In a suit for prop- 
erty damaged and destroyed in its 
use for defendant’s mother, for nurs- 
ing her, and for the value of certain 
personal property furnished at de- 
fendant’s request and on his promise 
to pay therefor, plaintiff’s evidence of 
the value of the services and of the 
property should have been admitted. 
Engler v. Richardson, 117 N.Y.S. 653, 
133 App.Div. 419. 


53. Collins v. Frazier, 98 S.E. 188, 
23 Ga.App. 236. 


[a] For example, where an indi- 
visible contract for services and ma- 
terials is breached, after part per- 
formance, but the other party receives 
services of benefit, the party furnish- 
ing services, etc., suing on a quantum 
meruit must prove the value of the 
services and the other party may 
prove anything in proper reduction 
thereof. Collins v. Frazier, 98 S.E. 
188, 23 Ga.App. 236. 


54. Alaska.—Flyum Vv. 
Packers’ Ass’n, 5 Alaska 200. 


Ariz.—Arizona Superior Mining Co. 
v. Anderson, 262 P. 489, 33 Ariz. 64 
{error dism 78 U.S. 578, 49 S.Ct. 177, 
ee L.Ed. 516]. 


ci per aaehges# v. Muir, (App.) 24 P. 
(28) 57 


Alaska 


ee v. Sturtevant, 41 
Conn. 176; Bishop v. Perkins, 19 
Conn, 300. : 


Iowa.—Kassing v. Walter, 65 N.W. 
832. 


Ky.—Salisbury v. Wellman Electri- 
cal. Go., 191 Siw. 289) 173. Ky, 4625 
Hercules Iron Works v. Dugan, 33 
S.W. 204, 17 Ky.L. 1009. 


Mass.—Guglielmo v. Cahill, 70 N.E, 
435, 185 Mass. 375; Symmes vy. Fra- 
zier, 6 Mass. 344, 4 Am.D. 142. 
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Mich.—Sammon v. Wood, 65 N.W. 
529, 107 Mich. 506; McDonald v. Mc- 
Donald, 34 N.W. 276, 67 Mich. 122; 
Shulters v. Searls, 12 N.W. 697, 48 
ral 550; Allen v. McKibbin, 5 Mich. 


Minn.—Matteson vy. Blaisdell, 
N.W. 442, 148 Minn. 352. 


Mo.—A. P. Nolan Grading & Con- 
ern Co. v. Schilling, (App.) 293 


“N.H.—Low v. Connecticut, ete, R. 
Co., 45 N.H. 3870; Kingsbury v. Moses, 
- N.H. 222; Currier v. Boston, etc., 

. Co., 31 N.H... 209. 


N.Y.—Johnson v. Myers, 
663 mem, 9 N.E. 52. 


Ohio.—Berry v. Collins, 9 OhioCir. 
Ct. 656, 6 OhioCir.Dec. 597. 


Pa.—Thompson V. Stevens 71 Pa. 
161; Well’s Estate, 36 Leg.Int. 286, 
13 Phila. 250. 


R.I.—Ralph v. Taylor, 82 A. 279, 33 
R.I. 508 [rearg den 82 A. 495]. | 


S.C.—McGee vy. Wells, 16 S.E. 29, 37 
S-Ce65: 


Tex.—yYeiser v. Ward, 3 Tex. 430; 
Kocher vy. Mayberry, 39 S.W. 604, 15 
Tex.Civ.App. 342. 


Wash.—Kubey vy. Coast Athletic 
Club, 20 P.(2d) 21, 172 Wash. 305. 


[a] Thus (1) evidence that plain- 
tiff boarded himself when he worked 
for defendant is admissible on the 
value of the services performed for 
defendant. Kassing v. Walter, 
(lowa) 65 N.W. 832. (2) On a quan- 
tum meruit count for services, an 
offer of defendant to pay a certain 
sum to anyone who would perform 
them is proper evidence for ascertain- 
ing what is a reasonable compensa- 
tion. Symmes v. Frazier, 6 Mass. 344, 
4Am.D. 142. (3) Where a conveyance 
of land by a father to his child for 
services is void because it includes 
the homestead of the grantor, the val- 
ue of the land is admissible to prove 
the value of the services. Sammon y. 
Wood, 65 N.W. 529, 107 Mich. 506. (4) 
Where the value of services in ob- 
taining subscriptions to an enterprise 
is drawn in question in an action to 
recover for the labor performed, the 
correspondence between plaintiff and 
others interested in the subject was 
admissible as bearing on the extent of 
the services. Low vy. Connecticut, 
ete. R.. Co... 1458 NAB. 3:72.05 -2(5) 6 Bis 
dence of the declarations of defend- 
ant as to the compensation he in- 
tended to give plaintiff is admissible 
to show the value of the services. 
Berry v. Collins, 9 OhioCir.Ct. 656, 6 
OhioCir.Dec. 597. (6) In an action for 
work and labor performed by a drunk- 
ard, evidence as to advice given him 
by his employer was improperly ex- 
cluded where it was offered to throw 
light on the value and extent of his 
services. Ralph v. Taylor, 82 A. 279, 
33 R.I. 503 [rearg den 82 A. 495]. (7) 
Testimony of an assistant manager 
suing on quantum meruit for services 
to a corporation promoting wrestling 
contests was competent as showing 
how the parties measured value. Ku- 
bey v. Coast Athletic Club, 20 P.(2d) 
21, 172 Wash. 305. (8) In an action 
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nished and the amount of compensation due there- 
for may be shown by competent evidence of any ma- 
terial and relevant matter bearing upon such issue,°>* 
such as the amount to be realized as a result of plain- 
tiff’s work,®® arrest of plaintiff during the period of 
service,°* compilations showing defendant’s gross re- 
ceipts,>7 elements entering into computation of a fee 


for installing electrical wiring under 
contract, not specifying the amount 
to be paid, testimony of plaintiff in 
immediate supervision of the work as 
to several items, that he personally 
knew showed the true amount of ma- 
terial and labor, and corroboration by 
his workmen, was admissible. Salis- 
bury v. Wellman ®lectrical Co., 191 
S.W. 289, 173 Ky..462. (9) Evidence 
as to the amount of clothing fur- 
nished plaintiff, a minor, and as to his 
ability for work and as to the amount 
and quality of his work ‘‘was admis- 
sible to fix the amount to be recov- 
ered.’”’ Resso v. Lehan, 64 N.W. 689, 
96 Iowa 45, 48. 


[b] Opinion of farmer as to value 
of farm work performed by plaintiff 
was admissible although relating to 
services performed thirty-five years 
previous and not remembered dis- 
tinctly by the farmer observing plain- 
tiff as he worked, since the witness 
“as a farmer actively engaged at that 
time in farming .. .- was qualified 
to give an opinion of the value of 
services a young person of plaintiff’s 
age and capacity was capable of ren- 
dering on a farm.” Matteson v. 
Blaisdell, 182 N.W. 442, 148 Minn. 352. 


[c] Testimony as to yardage in a 
drainage trench in excess of the en- 
gineer’s estimate is admissible in an 
action on quantum meruit by a sub- 
contractor rescinding™ the contract, as 
after rescission the engineer’s esti- 
mate was no longer conclusive and 
the evidence was material on the is- 
sue of the reasonable value of the 
work. Boomer vy. Muir, (Cal.App.) 24 
P.(2d) 570. 


55. Gardner v. Eldridge, 130 S.w. 
403, 149 Mo.App. 210. 


{a] In action for services in as- 
sisting defendant in sale of certain 
railroad stock, evidence as to the dis- 
position of the purchase price was ad- 
missible to show how much the stock- 
holders were to realize out of the sale 
of the road, as bearing on the value 
of plaintiff's services. Gardner v. 
eieiae t 130 S.W. 408, 149 Mo.App. 


56. Ralph v. Taylor, 82 A. 279, 33 
R.I. 503 [rearg den 82 A. 495]. 


[a] Pertinent to value of services. 
—In an action for work and labor per- 
formed by a drunkard under guardi- 
anship, evidence that he had been ar- 
rested several times for intoxication 
was improperly excluded as it relat- 
ed to the period for which he was 
claiming compensation and was perti- 
nent as to the amount, quality, and 
nature of services rendered. Ralph v. 
Taylor, 82 A. 279, 33 R. I. 503 [rearg 
den 82 A. 495]. 


57. Kubey v. Coast Athletic Club, 
20 P.(2d) 21, 172 Wash. 305. 


[a] Indicating substantial value 
of services.—In an action on quan- 
tum meruit for an assistant man- 
ager’s services to a corporation pro- 
moting wrestling contests, a compila- 
tion showing gross receipts was ad- 
missible as indicating the substantial 
value of his services. Kubey v. Coast 
AN Club; 20.P.(2d) 21, 172 Wash. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for professional services,5* and evidence as to the 
cost of work®® and the usual profit;®° although evi- 
dence incompetent under general rules or with no 
substantial bearing on the value and amount of com- 


WORK AND LABOR 


pensation may and should be excluded,** and evi- 


denee has been held inadmissible on this issue where 
it related to the amount of profits earned by plain- 
tiff in his own business while attending to defend- 
ant’s business,°? bids made by others for work per- 
formed by plaintiff,®* plaintiff’s overhead expense,*# 
prior earnings of plaintiff,°> or as to what the serv- 
ices of plaintiff were worth to third persons at a time 


58. Arizona Superior Mining Co. v. 
Anderson, 262 P. 489, 33 Ariz. 64 [er- 
ror dism 78 U.S. 578, 49 S.Ct. 177, 73 
L.Ed. 516]. 


{a] Of mining engineer for exam- 
ining and reporting on mining prop- 
erty. Arizona Superior Mining Co. v. 
Anderson, 262 P. 489, 33 Ariz. 64 [er- 
ror dism 49 S.Ct. 177, 78 U.S. 578, 73 
L.Ed. 516]. 


59. A. P. Nolan Grading & Con- 
struction Co. v. Schilling, (Mo.App.) 
ZI eSWisy (92 


[a] For example, in a grading sub- 
contractor’s action on quantum mer- 
uit, evidence of the cost of the work 
was admissible on the question of 
value. <A. P. Nolan Grading & Con- 
struction Co. v. Schilling, (Mo.App.) 
293 S.W. 79. 


60. Kolmetsky v. Pellicoff, 141 A. 
10, 6 N.J.Misc. 315 [aff 143 A. 336, 105 
N.J.Law 240]. 


[a] For example, evidence of usual 
profit on extra work in constructing 
a building was admissible, where no 
definite price was agreed on. Kolmet- 
sky v. Pellicoff, 141 A. 10, 6 N.J.Misc. 
315 [aff 143 A. 336, 105 N.J.Law 240]. 


61. Ala.—Syson v. Hieronymus, 28 
So. 967, 127 Ala. 482. 


Cal. Crawford v. Harris, 45 P. 819, 
113 Cal. xvii. 


Colo.—Thomas v. Carey, 58 P. 1093, 
26 Colo. 485; Andrews v. Johnston, 44 
P. 73, 7 Colo.App. 551. 


pad Meredith v. Crawford, 34 Ind. 
399. 


Iowa.—Stanley v. Barringer, 36 N. 
W. 877, 74 Iowa 34. 


Ky.—Hinton v. Hinton’s Ex’r, 40 8. 
W.(2d) 296, 239 Ky. 664; French v. 
Frazier’s Adm’r, 7 J.J.Marsh. 425; 
McGrew’s Ex’r v. O’Donnell, 92 S.W. 
301, 28 Ky.L. 1366. 


Md.—Morris v. Columbian [Iron 
Works, etc., Co., 25 A. 417, 76 Md. 354, 
Lia RA Sb L, 


Pee Gia v. Ashley, 10 Allen 


Mich.—Escanaba Boom Co. v. Two 
Rivers Mfg. Co., 76 N.W. 980, 118 
Mich. 454; Richmond v, Atkinson, 25 
N.W. 328, 58 Mich. 413. 


Mo.—Seelig v. Missouri, K. & T. Ry. 
Co., 230 S.W. 94, 287 Mo. 343; ‘A, P. 
Nolan Grading & Construction Co. v. 
Schilling, (App.) 293 S.W. 79; Hoolan 
v. Bailey, 30 Mo.App. 585. 


N.Y.—McAveney v. Pasquini, 48 N. 
Y.S. 896, 23 App.Div. 120 [aff 57 N.E. 
1115, 163 N.Y. 575]; De Witt v. De 
Witt, 46 Hun 258; Arnold v. Gensling- 
er, 45 N.Y.S. 1038, 20 Misc. 721. 


Ohio.—Saffin v. Thomas, 8 Ohio Cir. 
Ct. 258, 4 Ohio Cir.Dec. 438. 


Okl1.—Allison v. Skinner, 54 P. 471, 7 
Okl. 272. , 


S.C.—Horne v, McRae, 30 S.E. 701, 


53 S.C. 51. 


{a] For example (1) evidence-of a 
custom to make smaller charges in 
consideration of procuring all of a 
person’s business is inadmissible. 
Syson v. Hieronymus, 28 So. 967, 127 
Ala. 482, (2) Ina suit for the rea- 
sonable worth of services on a farm, 
evidence showing how much stock 
and how large a farm defendant had 
is not competent. Stanley v. Barring- 
er, 36 N.W. 877, 74 Iowa 34. (38) In 
an action to recover for labor in erect- 
ing a building, evidence of the com- 
parative value of the services of an 
architect and joiner is incompetent. 
Shepard v. Ashley, 10 Allen (Mass.) 
542. (4) In an action for the value 
of services, the price fixed for services 
rendered by plaintiff to third persons 
cannot be considered in determining 
such value. Arnold v. Genslinger, 45 
N.Y.S. 1038, 20 Mise. 721. (5) In an 
action to recover on a quantum meruit 
for the value of services, evidence of 
the pecuniary condition of defendant, 
in that he was a very wealthy man, 
was not competent, unless it would 
show that the usual price varies with 
the ability to pay for the _ service. 
Saffin v. Thomas, 8 Ohio Cir.Ct. 253, 4 
Ohio Cir.Dec. 438. (6) In an action 
for the value of services as auditor of 
a railroad, the answer of plaintiff to 
the question, ‘‘Will you give, in order, 
the services, fixing the amount of 
work that you did in connection with 
the audit of the accounts of the com- 
pany; will you give a general esti- 
mate of that work?” was not ma- 
terial, and was properly excluded, 
where it consisted of a lengthy, in- 
volved, and abstract statement relat- 
ing to the bonded indebtedness, the 
capital stock, and the financing of the 
railroad. Seelig v. Missouri, K. & T. 
Ry. Co., 230 S.W. 94, 287 Mo. 3438. 


{b] Opinion.—In an action for the 
reasonable value of plaintiff’s services 
in assisting defendant in the sale of 
certain railroad stock, a question call- 
ing for a witness’ opinion as to the 
reasonable price or compensation for 
assisting in the sale of railroads was 
inadmissible, since plaintiff was en- 
titled to recover compensation only 
for what he did. Gardner v. Eldridge, 
130 S.W. 403, 149 Mo.App. 210. 


62. Wiley v. Goodsell, 38 N.Y.S. 
376, 3 App.Div. 452 [dism 44 N.E, 1129, 
150 N.Y. 580]. 


63. A. P. Nolan Grading & Con- 
struction Co. v. Schilling, (Mo.App.) 
293 S.W. 79. 


64. Birmingham Trussville Iron 
Co. v. Alabama Title & Trust Co., 
(App.) 140 So. 883 [cert den 140 So. 
885, 224 Ala. 523]. , 


[a] Evidence of title abstract 
company’s overhead expense was im- 
material in an action for work done, 
absent proof that any establishment 
doing similar work in the same lo- 
cality would necessarily have similar 
expense since the real question in is- 
sue was the reasonable value of the 
services and whether they were per- 
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subsequent to the rendition of such services,°*® wages 
paid his men by plaintiff,*? and the worth of services 
to defendant as contradistinguished from the rea- 
sonable value of such services.*® 


Customary charge for same or similar work. Evi- 
dence of the wages actually paid at the same time and 
place for similar labor,*® or as to what the labor of 
persons similarly employed at the time and place of 
performance is worth,’° has been held admissible, al- 
though there is also authority holding that, on the is- 
sue of the value of plaintiff’s or performer’s services, 


formed by an individual, a small cor- 
poration, or a colossal corporation em- 
ploying hundreds of people mattered 
not at all. Birmingham ‘Trussville 
Iron Co. v. Alabama Title & Trust Co., 
(App.) 140 So. 883 [cert den 140 So. - 
885, 224 Ala. 523]. 


65. Feiertag v. Feiertag, 41 N.W. 
414, 73 Mich. 297. 


[a] In action for services by step- 
daughter against stepmother, evidence 
as to what plaintiff earned as a 
dressmaker before she came to live 
with defendant is inadmissible. 
Feiertag_v. Feiertag, 41 N.W. 414, 73 
Mich. 297. 


66. 
426. 


67. Jackson v. Davey Tree Expert 
Co., 106 A. 571, 134 Md. 230. Compare 
Oaks v. Short, (Mo.App.) 292 S.W. 
738 (holding that where plaintiff’s 
contract called for payments until he 
received plasterer’s wages, to show 
that he had failed to receive plaster- 
er’Ss wages at twenty cents per yard 
he could prove amounts paid his: work- 
men, thus establishing that he him- 
self had not received enough to con- 
stitute plasterer’s wages for his own 
work). 


[a] For example, in an action for 
the value of services rendered, wheth- 
er or not a charge was reasonable was 
a matter to be shown by qualified wit- 
nesses, and it was immaterial what 
wages the plaintiff paid the men who 
did the work. Jackson yv. Davey Tree 
Expert Co., 106 A. 571, 134 Md. 230. 


68. Baker v. Green, 84 So. 545, 17 
Ala.App. 290. 


[a] Rule applied to services of 
aviator doing exhibition flying for 


Connelly v. Cover, 102 Ill.App. 


defendants. Baker v. Green, 84 So. 
545, 17 Ala.App. 290. 
69. Jenks v. Knott’s Mexican Sil- 


ver Min. Co., 12 N.W. 588, 58 Iowa 
549; Murray v. Ware’s Adm’r, 1 Bibb 
(Ky.) 325, 4 Am.D. 637; Holman v. 
Fesler, 7 Watts & S. (Pa.) 313. See 
Evers v. Gilfoil, 141 N.E. 926, 247 
Mass. 219 (holding that, where plain- 
tiff sold his business to defendant’s 
intestate, and subSequently an agree- 
ment was entered into whereby the 
salary of an employee under contract 
with plaintiff was deducted from in- 
stallments on the price, the intestate 
to account to plaintiff for the value 
of the employee’s services, when it 
should be at a later date determined 
what the employee’s services were 
worth to the intestate, and the intes- 
tate died before determination as to 
the value of services, evidence as to 
what the intestate paid the employee 
after the expiration of his contract 
with plaintiff was admissible on the 
question of the value of the em- 
ployee’s services, in an action where- 
in plaintiff sought recovery of the rea- 
sonable value of those services). 


Bane Major v. Spies, 66 Barb. (N.Y.) 
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the court may or should exclude evidence in respect 
of habitual charges of a third person for similar serv- 
ices,’? scale of charges fixed by others engaged in 
similar work,72 and what compensation plaintift’s 
services would command in the community.** To re- 
but plaintiff’s testimony relative to reasonable val- 
ue, it has been held competent for defendant not only 
to show that lower prices ruled in the vicinity at the 
time the work was done,’* but also to show specific 
instances in which such work was done for less mon- 
ey.75 Evidence as to what another employee receiv- 
ed is inadmissible to show any agreement to pay 
plaintiff the same amount’® or what his services are 
worth.”? 


Evidence as to time actually taken or which was 
necessary to perform the work for which a recovery 
is sought is admissible,7* although where the eyvi- 
dence relates to the time necessary to perform simi- 
lar work in a different way it is inadmissible.’® 


Evidence of general business depression has been 
held inadmissible on the issue of the value of serv- 
ices rendered.®° aR 


sick or disabled 
show the loath- 


In actions to recover for care of 
persons, evidence is admissible to 


71. French v. Frazier’s Adm’r, 7 J. 
J.Marsh. (Ky.) 
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who has little experience in any par- 
ticular trade or business, and entitles 
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some nature of the disease with which the person 
nursed was afflicted,8! or its effect upon the perform- 
er of services,®? or that the care and treatment were 
kind and considerate and that the sick person was 
dangerously ill.8? In an action for services in tak- 
ing care of a feeble-minded person at his home, evi- 
dence of the cost of keeping such,person in an asy- 
lum has been held inadmissible.*# 


[§ 117] e. Plaintiff’s Skill and Efficiency and Due 
Performance of Work. When plaintiff sues to re- 
cover the value of his services, he may introduce evi- 
dence to show his skill,®® and defendant may in re- 
buttal show that plaintiff’s claim of skill or efficien- 
cy is unfounded,*® although evidence as to particu- 
lar qualifications of plaintiff, or his lack thereof, 
should be excluded where immaterial,’* and evidenee 
of plaintiff’s skill and capacity at a time anterior to 
performance of the work sued for is irrelevant to its. 
value.®® 


Performance of work. Defendant may introduce 
evidence tending to show plaintiff’s failure substan- 


«tially to perform,®® or the effect of faulty perform- 


ance.°° Any competent evidence, relevant and ma- 
terial to the issue, may be admitted on the question of 
whether the work was properly performed,®! al- 


[a] “Evidence of the amount 
necessarily expended by the defend- 


72. De Witt v. De Witt, 46 Hun (N. 
Y.) 258. 


[a] In action for value of services 
as nurse, evidence of a scale of charg- 
es for nursing, fixed by the nurses of a 
hospital in the city where plaintiff's 
services were rendered, is inadmissi- 
ble. De Witt v. De Witt, 46 Hun (N. 
Y.) 258. ‘ 


73. Andrews v. Johnston, 44 P. 738, 
7 Colo.App. 551. 


74, Enos v. Owens Slate Co., 160 A. 
185, 104 Vt. 329. 


75. Enos v. Owens Slate Co., supra. 


76. Gill v. Staylor, 55 A. 398, 97 
Md. 665, 


77. Gill v. Staylor, supra. 


78. Shmilovitz v. Bares, 55 A. 560, 
75 Conn. 714; McDonald v. Barton, 1 
Thomps.&C. (N.Y.) addenda 12; 
Duhme Jewelry Co. v. Hazen, 27 Ohio 
Cin: Ch 679: 


79. Birmingham Trussville Iron 
Co, v. Alabama Title & Trust Co., 
(App.) 140 So. 883 [cert den 140 So. 
885, 224 Ala. 523]. 


[a] For example, testimony re- 
specting the necessary time for a title 
abstracter, using methods other than 
those plaintiff actually employed, to 
do work was irrelevant. Birmingham 
Trussville Iron Co. v. Alabama Title 
& Trust Co., (App.) 140 So. 883 [cert 
den 140 So. 885, 224 Ala. 523]. 


go. Andrews v. Johnston, 44 P. 73, 
7 Colo.App. 551. 


81. Crowe v. Gallenkamp, 
App. 396. 


82. Reynolds v. Robinson, 64 N.Y. 
589. 


83. Smith v. Smith, 43 N.H. 536. 


84. Stout’s Adm’r v. Royston, 107 
S.W. 784, 32 Ky.L. 1055. ! 

85. Cummings v. Nichols, 13 N.H. 
420, 38 Am.D. 501. 


[a] “The labor of a skillful work- 
man is of more value than that of one 


58 Mo. 


him to a higher compensation. And if 
the amount which he claims to re- 
cover for his services be contested, 
he may surely show that he has the 
necessary skill and experience, to in- 
erease the value which should be 
placed upon his services.” Cummings 
Maneen ge: 13 N.H. 420, 428, 38 Am.D. 


86. Dalton.v. Drake, 75 Ga. 115; 
Cummings v. Nichols, 13 N.H. 420, 38 
Am.D. 501. 


[a] “Evidence of habitual in- 
temperance has a tendency, greater or 
less, to rebut the evidence of skill 
and experience; it being the common 
knowledge of mankind that the labor 
of persons addicted to intemperance 
is not, under ordinary circumstances, 
of the same value as that of sober 
men.” Cummings v. Nichols, 13 N. 
H. 420, 428, 38 Am.D. 501. 


[b]. Evidence held inadmissible to 
show plaintiff’s lack of skill because 
irrelevant to Such issue. Waugh vy. 
Shunk, 20 Pa. 130. 


87. Kessler v.. Young, 214 P. 665, 
61 Cal.App. 41. 


[a] Business and legal qualifica- 
tions.—In an action for money due 
for services rendered in managing de- 
fendant’s property and preparing cer- 
tain lawsuits for trial, where it was 
shown that defendant was represented 
by an attorney throughout such lit- 
igation, and that plaintiff's services 
were not such as to require a license 
to practice law, objections to ques- 
tions asked plaintiff as to whether 
she had been admitted to practice law, 
as well as to questions whether she 
had gone to business college, were 
properly sustained as immaterial. 
Kessler y. Young, 214 P. 665, 61 Cal. 
App. 41. 


88. Shepard v. Ashley, 
(Mass.) 542. 


s9. Clark v. Russell, 110 Mass. 113; 
Marshall v. Hann, 17 N.J.Law 425. 
See Grant v. Button, 14 Johns. (N.Y.) 
877 (recognizing rule). 


10 Allen 


ants to put the roads in such order as 
the contract specified was admissible, 
because it tended to prove that the 
contract had not been substantially 
performed, and also the extent of the 
damage occasioned By the nonper- 
formance.” Clark v. Inhabitants of. 
Russell, 110 Mass. 133. \ 


90. Hansbrough y. Mann, 
896, 26 Cal.Anp. 261. 


[a] For example, in an action for 
balance as the reasonable value for 
the construction of a building, evi- 
dence to show that the building would 
have brought greater revenue, but for 
defective workmanship, was admissi- 
ble. Hansbrough v. Mann, 146 P. 
896, 26 Cal.App. 261. 


91. Cornwell v-: Mulcahy, 217 P. 
568, 62 Cal.App. 658; Peacock v. Glee- 
sen, 90 N.W. 610, 117 Iowa-291; Ad- 
vertisers’ Service Cq. v. Farnham 
Printing & Stationery Co., 188 N.W. 
1010, 152 Minn. 379. 


[a] For example (1) in an action 
for labor done and material furnished 
in the sinking of a well, questions put 
to plaintiff as to tools used and meth- 
ods pursued in drilling wells, and the 
effect thereof on the sand strata, had 
some bearing upon the issue whether 
the work was done by plaintiff in an 
approved and workmanlike manner. 
Cornwell v. Mulcahy, 217 P. 568, 62 
Cal.App. 658. (2) Onan issue wheth- 
er the work in drilling a well was 
done with reasonable diligence and 
care, it was proper to receive evidence 
showing that the hole repeatedly 
caved in and that it was customary, 
in order to prevent the hole from cav- 
ing in, to use casings, and that this 
should have been done, and the use of 
the word “custom,’’*in examining the 
witnesses, was not objectionable. 
Peacock v. Gleesen, 90 N.W. 610, 117 
Iowa 291. 


[b] Records and books of account. 
—In an action for balance due for 
work and labor, there was no error 
in receiving in evidence the books of 
account and records of the plaintiff 
showing work done. Advertisers’ 


146 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though evidence improper under the general euree 


should be excluded.®? 


[§ 118] 3. Weight and Sufficiency of Evidence— 
a. In General. Under the general rules,‘ plaintiff 
in an action for services, work and labor, or inciden- 
tal materials should prove his case by a preponder- 
ance of the evidence,®® which is ordinarily regarded 
as sufficient to establish any fact in issue.2® A plain- 
tiff suing on a quantum meruit for work and labor 
establishes a prima facie case where he proves the 
services and their value,?’ and where the evidence 
is evenly balanced on the issue of a special con- 


Service Co. v. Farnham Printing & 
Stationery Co., 188 N.W. 1010, .152 
Minn. 379. 


92. See supra § 113 and cross refer- 
ences thereunder. 


93. Morse v. Potter, 4 Gray 
(Mass.) 292; Stapper v. Wolter, (Tex. 
Civ.App.) 85 S.W. 850. 


[a] For example, a time book kept 
by defendant of days when plaintiff 
worked, with defendant’s suppletory 
oath, was inadmissible to show that 
plaintiff did not work on certain days. 
Morse v. Potter, 4 Gray (Mass.) 292. 


94. See Evidence §§ 1743-1758. 


95. Brinckle y. England, 78 A. 638, 
25 Del. 16; Corcoran v. Taubert, (R. 
I.) 165 A. 442. 


[a] For example (1) to authorize 
a verdict for plaintiff in an action for 
work and materials, the jury must be 
satisfied by the preponderance of the 
evidence that plaintiff has established 
his right to recover. Brinckle v. Eng- 
land, 78 A. 638, 25 Del. 16.. (2) Plain- 
tiff suing for compensation for serv- 
ices had the burden to prove his case 
by a fair preponderance of the evi- 
dence. Corcoran v. Taubert, (R.I.) 
165 A. 442. 


96. Brinckle v. England, 78 A. 638, 
25 Del. 16; Rutledge, etc., Realty Co. 
v. eT 106 S.W. 1126, 128 Mo. 
App. 580; In re Hall’s Estate, 259 N. 
vy 455, 144 Misc. 616; Wojahn Vv. 
Oshkosh Nat. Union Bank, 129 N.W. 
1068, 144 Wis. 646. Compare King v. 
Thompson, 101 A. 724, 116 Me. 316 
(holding that, in an action on account 
annexed for work and labor, items of 
account must be proved by clear and 
definite evidence). 


{a] Preponderating evidentiary in- 
ferences.—The question of the exist- 
ence of an implied contract for serv- 
ices is not necessarily solvable from 
undisputed evidence, but may be de- 
termined from preponderating evi- 
dentiary inferences from facts estab- 
lished directly and circumstantially, 
notwithstanding conflicting inferences 
as to many of the minor facts. Wo- 
jahn v. Oshkosh Nat. Union Bank, 129 
N.W. 1068, 144 Wis. 646. 


Degree of proof as affected by re- 
lations of parties see infra § 120. 


97. Pittman v. Le Master, 121 S.E. 
677, 678, 128 S.C. 98. 


“This principle is settled beyond 
question: When the plaintiff sues 
upon a quantum meruit and proves 
the services and their value, he makes 
out a prima facie case upon the rea- 
sonable theory that an implied con- 
tract has been established to compen- 
sate him for their reasonable value.” 


Pittman v. Le Master, supra. 


98. Burden as on defendant to 
prove special contract see supra § 
112. 


99. Pittman v. Le Master, 121 S.E. 
677, 128 S.C. 98/ 


1. See supra text and notes 95-99. 
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tract urged by way of defense, defendant does not 


carry his burden of proving such affirmative de- 


2. Weight and sufficiency of evi- 
waon generally see Evidence §§ 1730— 


3. [a] Evidence held sufficient.— 
(1) To support verdict or judgment 
for plaintiff generally. Brown v. 
Crown Gold Milling Co., 89 P. 86, 150 
Cal. 376; Buhman y. Becker, 42 P. 
28, 109 Cal. xvi; Hogan v. Titlow & 
Prince, 14 Cal. 255; Mt. Wilson Gold, 
etc., Co. v. Burbidge, 53 P. 826, 11 Colo. 
App. 487; Parshley v. Goodbread, 52 
So. 145, 59 Fla. 343; Bush v. Fourcher, 
59 S.E. 459, 3 Ga. App. 43; Gunn v. 
Perseverance Min. & Mill. Co., 130 P. 
458, 23 Idaho 418; Rockford, etc., R. 
Co. v. Wilcox, 66 Ill. 417; Allen v. 
Urdangen, 119 N.W. 724, 141 Iowa 
280; Mansfield v. Mallory, 118 N.W. 
290, 140 Iowa 206; Robert Haynes 
Tarrant, Inc., v. Holden, 141 So. 100, 
19 La.App. 598; Ault v. Lawson, 9 
Rob. (La.) 145; Patron v. Quinlan, 
171 N.E. 447, 271 Mass. 339; Brigham 
v. Herrick, 53 N.E. 906, 173 Mass. 460; 
Cooley v. Kinney, 78 N.W. 332, 119 
Mich. 377; Gates v. Banholzer, 55 N. 
W. 597, 53 Minn. 514; Remmers: v. 
Shubert, 134 S.W. 1042, 155 Mo.App. 
588; Rutledge, etce., Realty Co. v. 
Gartside, 106 S.W. 1126, 128 Mo.App. 
580; Lappin v. Martin, 228 P. 763, 71 
Mont. 233; Meislahn v. Irving Nat. 
Bank, 70 N.Y.S. 988, 62 App.Div. 231 
{rearg den 72 N.Y.S. 492, 65 App.Div. 
244 (aff 65 N.E. 1119, 172 N.Y. 631)]; 
Norwood v. Hickok, 35 N.Y.S. 713, 


14 Mise. 236; Herschkovitz v. Brad- 
ley, 98 N.Y.S. 756; Bryan v. Cowles, 
68 S.E. 205, 152 N.C. 767; Evans v. 


Philadelphia Bourse, 64 A. 463, 215 Pa. 
652; Well’s Estate, 13 Phila. (Pa.) 
250, 36 Leg.Int. 286; Nesbitt v. Louis- 
ville, etc., R. Co., 29 S.C.L. 697; Stolle 
v. Stuart, 114 N.W. 1007, 21 S.D. 643; 
Kirkpatrick v. Surkey, (Tex.Civ.App.) 
382 S.W.(2d) 904; Ortiz v. Walker, 
(Tex.Civ.App.) 167 S.W. 831; Lona- 
baugh v. Morrow, 70 P. 724, 11 Wyo. 
17. See also Kenfield Pub. Co. v. 
Baumgartner, 189 Ill.App. 413. (2) 
To entitle plaintiff to recover for cer- 
tain items of extra work done at de- 
fendant’s request, although not speci- 
fied in a written contract. Hughes v. 
Krist, 166 N.Y.S. 758. (3) To estab- 
lish plaintiff’s right to recover on a 
quantum meruit heck special services 
and expenses. v. New Mexico 
Cent. cit a@,0:, 1427 PY 145, 19 N.M. 242. 
C4) TO support a verdict for plaintiff 
in an action for services under an oral 
contract. Brown vy. Coates, 210 P, 725, 
87 Okl. 271. (5) Evidence that serv- 
ices were rendered for one with his 
permission, that he stated he was to 
pay therefor, and that he afterward 
stated the bill would be taken care 
of, authorizes recovery therefor of 
him. Meikleham v. Clarke, (R.I.) 67 
A. 450. (6) In an action by the per- 
sonal representatives of a deceased 
person to recover for services ren- 
dered, testimony by a person having 
knowledge of the facts as to the ex- 
tent and value of the services ren- 
dered, corroborated by the written evi- 
dence and by defendant’s admission 
that some services had been rendered, 


fense®® since an even balance of the evidence does 
not constitute the preponderance required to estab- 
lish a fact.°® Under these? and other? general rules, 
evidence-in particular actions for work or materials 
has been held sufficient or insufficient to support a 
verdict or judgment for plaintiff,? as in plaintiff’s 
suit to recover compensation for board and services 
furnished, or for services or materials furnished in 
connection with adjusting a fire loss,® altering, erect- 
ing, repairing, or remodeling a building,® caring for 


is sufficient to warrant a judgment in 
plaintiff’s favor. Johnson v. Myers, 9 
N.E. 52, 103 N.Y. 663 mem. (7) Where 
“the legal effect of the evidence giv- 
en was, that the defendant was in- 
debted to the plaintiff in a certain 
sum for a certain number of hours’ 
labor performed at a certain price per 
hour,” it was sufficient to support a 
judgment for plaintiff as against the 
contention that there was a total want 
of evidence to establish a cause of 
action. Lake Superior Bldg. Co. v. 
Thompson, 32 Mich. 293, 295. 


[b] Evidence held insufficient: (1) 
To support verdict or judgment for 
plaintiff generally. Lapsley Vv. 
Stoughton, 22 So. 264, 123 Ala. 413; 
Chapman v. Bent, 65 P. 959, 133 Cal. 


xix; Chicago, etc., Coal, ete., Co. v. 
McDermott, 5 Ill.App. 345; Smith v. 
De Young, 5 Ill.App. 25; Koring v. 


Varner, 168 N.E. 582, 90 Ind. App. 258; 
Stanley Vv. Barringer, 36 N.W. 877, 
74 Iowa 34; Phipps v. Mahon, 5 N.E 
835, 141 Mass. 471; Steele v. Ely, 104 
N.W. 566, 96 Minn. 25; Meek v. Mis- 
souri Pac. R. Co., 107 S.W. 1044, 129 
Mo.App. 507; O'Meara v. McDermott, 
104 . 1049, 40 Mont. 38; Strong v. 
Eggert, 99 N.W. 647, 71 Neb. 813; 
Courier Printing, etc., Co. v. Wilson, 
90 N.W. 1120, 3 Neb. (Unoff.) 136; 
Moore v., Ross, 7 N.H. 528; Lucas v. 
Boss, 97 N.Y.S. 112, 110 App.Div. 220; 
Crane v. Ganung, 85 N.Y.S. 975, 89 
App.Div. 398; Sullivan v. Hellman, 67 
N-Y.S, 975; 33° Mise. 787% Wyckoff, 
Church & Partridge Vv. Lyford, 123 'N. 
Y.S. 3; M. B. Foster Electric Co. v. 
Phi Gamma Delta Club, 120) N.Y:S. 
809; Sullivan v. Tolin, 97 N.Y.S. 964; 
Brower v. New York Mailing, etc., 
Co., 92 N.Y.S. 61; Long v. Gingold, 84 
N.Y.S. 194; Robinson vy. Cushman, 2 
Den. (N.Y.) 149; Toro v. Sobrinos de 
Portilla, 33 Porto Rico 256; Price v. 
Clallam Coal Co., 111 P. 893, 60 Wash. 
671. (2) To disclose any clear basis 
for recovery by plaintiff as for wages 
or on quantum meruit. Zimmerle v. 
Felzien, 245 P. 1024, 121 Kan. 34. (3) 
To support recovery on quantum 
meruit, where both parties testified 
that, when plaintiff introduced a 
prospective purchaser, it was agreed 
that he should be paid five dollars for 
each acre of land sold, and the only 
dispute was whether this applied to 
land generally, including that sold, or 
only to certain other land not sold. 
Russell y. John Clemens & Co., 195 
N.W. 1009. 196 Iowa 1121. 


4  Brouillard v. Green, 194 N.W. 
395, 156 Minn. 250. 


5. Schaub v. Shulman, 152 N.E. 51, 
256 Mass. 35. 


6. [a] Evidence held sufficient to 
sustain a: (1) Verdict for plaintiff 
contractor in assumpsit for work done 
and materials furnished in repairing 
and altering a house. MeGarry v. 
Viernengio, CR), Loon Ase oad, (2) 
Judgment for plaintiff in an action 
on a quantum meruit for labor and 
material furnished to defendant in 
the erection of a building. Horton v. 
Emerson, 152 N.W. 529, 30 N.D. 258. 
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a farm and stock,’ clerking,® driving a rock tunnel,® 
keeping a resort,!® investigating a mineral lease,1! 
obtaining a lease,!? operating a hotel,!* preparing 
plans,!* repairing an automobile,’® or selling land ;1° 
or sufficient or insufficient to authorize direction of 
a verdict for plaintiff,17 or to establish a prima facie 
case in his favor,'® or to require submission to the 
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jury,?® or sufficient or insufficient to support a ver- 


dict or judgment for defendant,?° or to establish de- 
fendant’s set-off or counterclaim ;?+ or sufficient or 
insufficient to show particular facts, such as fraud,?? 
joint interest of a defendant in the work perform- 


(3) Verdict for a materialman 
against the owner in an action for 
labor and materials furnished in the 
erection of a sleeping porch. Bald- 
Mery v. Bowers, 1 S.W.(2d) 72, 175 Ark. 
169. 


[b] Evidence held insnufficient to: 
(1) Support a verdict for plaintiff 
in an action for work in repairing and 
remodeling a store. Keller v. Smith, 
134 S.E. 592, 102 W. Va. 103. (2) Sus- 
tain recovery for carpentry work on a 
house. Zimmerle y. Felzien, 245 P. 
1024, 121 Kan. 34. 


7. Alfred v. Snyder, 111 S.E. 832, 
90 W.Va. 6938. 

8. Kenison v. Campbell, 131 P. 89, 
21 Cal.App. 193. 

9. Price v. Clallam Coal Co., 111 P, 
893, 60 Wash. 671. 

10. Cousin v. Mason, 248 P. 299, 
78 Cal.App. 111. : 

11. Wallace v. Higgins Land Co., 
161 N.W. 597, 136 Minn. 278. 

12. Wheelock v. Zevitas, 118 N.E. 
279, 229 Mass. 167. ; 

13. Larsen v. Larsen, 229 N.W. 605, 
250 Mich. 128. 

14. Hawley v. Town of Stuntz, 227 
N.W. 358, 178 Minn. 411. 


15. [a] Evidence held sufficient 
to sustain recovery by plaintiff in as- 


sSumpsit for repairing defendant’s au: | 


tomobile. Eddy v. Warren, 90 A. 1090, 
112 Me. 557. 


[b] Evidence held insufficient to 
support. a recovery in an action for 
labor performed and materials fur- 
nished in repair of an automobile. 
Coe v. Spotts, 136 N.Y.S. 63; Wyckoff, 
Church & Partridge v. Lyford, 123 N. 
Y.S. 3. Compare White v. Kenny, 131 
N.Y.S. 416, 146 App.Div. 8038 [rev 
126 N.Y.S. 123, 69 Mise. 681] (where, 
in an action for work, labor, and ma- 
terials furnished in repairing an au- 
tomobile, the evidence was held to 
sustain a verdict for defendant). 


16. Bryan v. Cowles, 68 S.E. 205, 
L520 NC, 767. 
17. See infra § 129. 


18. [a] Evidence held sufficient. 
—Proof that work was performed, 
material furnished, and articles con- 
structed therefrom delivered to, and 
accepted by, defendant lodge, estab- 
lished a prima facie case, in an action 
for the value thereof, without proof 
of a specific written request consti- 
tuting part of defendant’s records. 
Reichle v. Willamette Tribe No. 6, 
Improved Order of Redmen, 246 P. 
214, 118 Or. 357. 


[b] Evidence held insufficient to 
make out a prima facie case: (1) For 
plaintiff in an action to recover onta 
quantum meruit for work and labor 
done, so that his complaint should 
have been dismissed on defendant’s 
motion. Brower v. Byrne, 136 N.Y.S. 
77, 151 App.Diy. 543. (2) Of the per- 


formance of the work, or the delivery 
of the articles, or the value thereof, 
in an action for work, labor, services, 
and materials furnished. Levine v. 
Will C. Young & Co., 188 N.Y.S. 383. 


19. See infra § 124. 


20. [a] 
to sustain a verdict or judgment for 
defendant: (1) Generally. Silver- 
thorne y. Arkansas South Eastern Ry. 
Co., 82 S.E. 551, 142 Ga. 194; Kaul v. 
Hyland, 10 lLa.A. (Orleans) 200; 
White v. Kenny, 131. N«Y.S. 416, 146 
App.Div. 803;* Richard Taylor Co. v. 
Cannon, 37 N.Y.S. 643, 16 Misc. 679; 
Alexander v. Automatic Mail Delivery 
Co., 123 N.Y.S. 976; Haag v. Cooper, 
130 N.W. 882, 146 Wis. 78. (2) In an 
action for extra labor in filling de- 
fendant’s silo and the uSe of plaintiff's 
ensilage cutter. Trent v. Barber, (Mo. 
App.) 56 S.W.(2d) 151. (3) In an ac- 
tion for labor and materials furnished 
in making repairs on a building leased 
by defendant. Hughes v. Krist, 166 
N.Y.S. 758. (4) In an action by the 
wife of a janitor of an apartment 
building for the reasonable value of 
janitor’s services performed by her 
during his illness, for which time he 
was paid, evidence as to whether she 
performed such services under his 
contract or under circumstances justi- 
fying expectation of compensation. 
Boddy v. Northwestern Realty Co., 
166 N.W. 124, 139 Minn. 497. (5) In 
an action to recover for professional 
services as a phySician, to require the 
referee to weigh it and pass on the 
question of fact. Forbes v. Chiches- 
ter, 26 N.E. 914, 125 N.Y. 769 mem. 


[b] Evidence held insufficient to 
support a judgment for defendant. 
eRene v. Smith, 14 P. 477, 37 Kan. 
55. 


21. [a] Evidence held sufficient. 
—Abner Doble Co. v. McDonald, 79 
P. 369, 145 Cal. 641; Strassheim v. Mc- 
Guire, 164 N.W. 26, 37 N.D. 289. 


[b] Evidence held insufficient.— 
(1) To support a plea of set-off for 
work and materials urged by defend- 
ant in plaintiff's suit to recover for 
the value of goods sold and services 
rendered. Ruston Foundry & Ma- 
chine Shop v. Lieber, 119 So. 727, 9 La. 
App. 514. (2) .In a suit for work 
and labor done under a contract to 
milk defendant’s cows and care for 
his stock, where defendant pleads as 
set-off damages. for loss of, stock 
through plaintiff’s neglect, testimony 
of defendant and other witnesses that, 
in their opinion, the cattle died be- 
cause of plaintiff’s neglect, without 
stating particular acts of neglect, is 
not sufficient to sustain the plea. 
on v. Verkentoren, 7 So. 428, 90 Ala. 


[c] Evidence held sufficient to sup- 
port finding against defendant’s coun- 
terclaim.—Kenison v. Campbell, 131 
P. 89, 21'‘Cal.App. 198. 


22. Forst v. Vollick, 154 A. 417, 9 
N.J.Misc. 475. 


Evidence held sufficient | 


[§§ 118-119 


ed,2° joint liability of two or more defendants,?* 
joint undertaking of plaintiffs,?> the making of a 
contract with another than defendant,?* party for 
whom services were rendered,?” payment,?® personal 
liability of defendant,?® plaintiff’s procuring of a 
contract,®° return of goods to plaintiff,’ or sole lia- 
bility of an owner. 


[§ 119] b. Acceptance, Request, Gratuitous Serv- 
ices, and Agreement To Pay. As between persons 
not members of the same family, rendition of use- 
ful service by one to the other furnishes prima fa- 


23. Spoon v. 


Sheldon, 151 P. 150, 
27 Cal.App. 765. 


>~ 


24. Day v. Scrigner, 142 A. 727, 127 
Me. 187. 
25. Orcutt v. White, 190 N.W. 660, 


220 Mich. 590. 
eon Shotwell v. Richig, 169 N.Y.S. 


27. [a] Evidence held sufficient: 
(1) In an action for work and labor, 
to support a finding that services were 
performed for defendants in their in- 
dividual capacities so as to authorize 
judgments against them individually 
irrespective of the sufficiency of the 
evidence to show a partnership. Con- 
nolly v. Lost Horse Min., etc., Co., 84 
P. 445, 3 Cal.App. 79. (2) In an ac- 
tion by architects for services, to jus- 
tify finding that a defendant engaged 
plaintiffs to perform the services both 
for himself and the other defendants. 
Eckel v. Gruebel, (Mo.App.) 226 S.W. 
983. (8) In an action for services 
and materials furnished relative to 
burial of a son of defendant, to sup- 
port a finding that they were ordered 
by defendant. Ruggiero vy. Tufani, 
104 N.Y.S. 691, 54 Mise. 497. (4) To 
show that plaintiff was employed by 
his father individually and not by the 
firm of which his father was a mem- 
ber, so that the firm was not liable. 
Glade v. White, 54 N.W. 259, 36 Neb. 
172. (5) To show that work and ma- 
terials were furnished on a promise of 
defendant to pay therefor and not on 
that of an association of which de- 
fendant waS a member. Morris v. 
Murray, 48 N.Y.S. 615, 22 Misc. 1 [aff 
49 N.Y.S. 1093, 22 Mise. 697]. (6) 
To support a finding that services of 
an architect were rendered under 
individual employment of the presi- 
dent of a corporation, where the is- 
sue was whether they were rendered 
under employment of the corporation 
or of its president. Barnett v. Pepper, 
89 S.W. 345, 114 Mo.App. 216. 


28. [a] Evidence held sufficient. 
—Brown vy. Brown, 135 So. 279, 17 La. 
App. 85. 

[b] Application of payment.—In 
an action against a telephone com- 
pany by its superintendent to recover 
for use of the team and conveyance 
he furnished the company during the 
seven years of his employment, the 
evidence showed that the superin- 
tendent’s compensation which he re- 
ceived for that time had reference 
to his personal services, and not to 
the team furnished. Keister v. Mitch- 
ellville Telephone Co., (Iowa) 180 N. 
W. 754. “sg 

29. Big Boy Drilling Corporation 
v. Rankin, 3 P.(2d) 13, 213 Cal. 646. 


30. Schmidt v. Standard Steel Car 
Co., 204 EF. 780, 123 C.C.A. 592. 


31. W. & B. Dress Co. v. Maidman, 
188 N.Y.S. 811. 


32. Tobian v. New Center De- 
velopment Co., 250 N.W. 291, 264 
Mich. 5038. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 119-120] 


cie evidence of their acceptance.** A request to 
render services may be sufficiently proved by circum- 
stantial evidence. Where services are rendered 
on a request which reasonably implies a promise of 
remuneration, a subsequent express promise to pay 
for such services is at least evidence tending to show 
their nongratuitous character®> and that there was 
an implied promise to pay for them.°® The presump- 
tion of a promise to pay arising from rendition of 
valuable services at defendant’s request?? is not, as 
a matter of law, rebutted by proof that plaintiff 
was personally interested in the outcome of the serv- 
ices,*§ nor by proof that he expected to receive ben- 
efits in the nature of further employment from oth- 
ers interested.°® “Under these and other general 
rules,*° evidence in particular cases has been held 
sufficient or insufficient to show an agreement to 
pay for work or materials,*! or the lack of such an 
agreement,*? or to show an agreement to pay for 
the use of an automobile,*® employment of plaintiff 
by defendant,** expectation of payment,*® or that 
services were gratuitous*® or nongratuitous,*7 or 
that defendant’s promise to pay was conditional ;*® 
or sufficient or insufficient to show defendant’s ac- 
ceptance of work,*® or acquiescence of directors of 
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corporation in its performance,®° furnishing of work 
or materials at defendant’s instance and request,”* 
knowledge of defendant that plaintiff was rendering 
services,°? ratification of a contract,®* or to warrant 
implication of a contract.>4 


[§ 120] c. Services between Persons in Family 
Relation. There is authority to the effect that the 
quantum of proof required to show a contract for 
compensation as between members of the same fam- 
ily is no different from that in any other case,°® and 
that a fair preponderance of the evidence is suffi- 
cient;°® although other authorities hold that, where 
the relationship of the parties is such as to raise a 
presumption that they lived together as a matter of 
mutual convenience, to establish a contract for com- 
pensation requires stricter proof than is ordinarily 
essential,®7 and that, where there is a family rela- 
tion subsisting between performer and recipient of 
services, an agreement for compensation can be es- 
tablished only by proof that is “clear,”®* “clear and 
convineing,”®® “clear and satisfactory,”’® “clear and 
unequivoeal,’*! or “clear, direct and positive.’’®? 
Defendant’s promise to pay may not be established 
by loose and inconclusive testimony,** and where an 


33. Provident Trust Co. of Phila- 
spt gs v. Massey, 125 A. 821, 146 Md. 


34. Ames v. Coffin, 36 A. 450, 89 
Me. 300; Hill v. Packard, 69 Me. 158. 


Implication of: request generally 
see supra § 15 


85...~>Wer A. Neal & Son v. Stanley, 
87 S.E. 718, 17 Ga.App. 502. 


36. W. A. Neal & Son y. Stanley, 
supra. 


37. See supra § 14. 


38. Asher v. Martin, 
100 Cal.App. 217 


39. Asher v. Martin, supra. 


40. See supra text and notes 35— 
39; and see supra § 118. 


279 P. 810, 


41. Millenbach y. Hill, 188 N.Y.S. 
842. 
42. Gjurich v. Fieg, 129 P. 464, 164 


Cal. 429, Ann.Cas.1916B 111. 


43. Long v. Harrison, 298 P. 148, 
113, Cal.App. 321. 


44. Long v. Harrison, 298 P. 148, 
113 Cal.App. 321; Sater v. Salomon, 
134 N.Y.S. 417. 


45. Cheek v. National Life Ins. Co. 
of United States of America, 207 S. 
W. 882, 200 Mo.App. 533; Mitchell 
Pu Reuse 46 N.Y.S. 523, 19 App.Div. 


46. Alexander v. Automatic Mail 
Delivery Co., 123 N.Y.S. 976; Haag v. 
Cooper, 130 N.W. 882, 146 Wis. 78. 


47. Dey v. Quinn, 187 P. 578, 21 
Ariz. 265; True v. Lebowich, 137 N. 
E. 671, 243 Mass. 369. 


48. Sickinger v. Raymond, 190 N. 
W. 93, 178 Wis. 439. 


49. Catanzano y. Jackson, 
510, 198 Ala. 302. 


50. Waddell & Son y. Kansas City 
ys: Co., 247 S.W. 427, 213 Mo.App. 


51. H. F. Fites Co. v. Harris Mfg. 
Co., 264 P. 799, 89 Cal.App. 264; Kel- 
ler Electric Co. v. Burg, 168 N.W. 98, 
140 Minn. 360. 


52. Werre v./Northwest Thresher 
pe ign Oa) ad OL) 


73 So. 


Co., 181 N.W. 721, 27 S.D. 486. 


53. Keister v. Mitchellville Tele- 
phone Co., (Iowa) 180 N.W. 754. 


54 McLendon y. Moore, 157 S.E. 
214, 42 Ga.App. 580; Weiss v. Cross- 
town Corporation, 247 N.W. 732, 262 
Mich. 511. 


55. Bryant v. Fogg, 134 A. 510, 512, 
125 Me. 420. 


“While there are varying theories 
as to presumptions and counter pre- 
sumptions and what evidence rebuts 


presumptions, and as to implications’ 


to be drawn from certain kinds of evi- 
dence and their effect, and as to 
whether agreements of this kind must 
be express and, if so, the admissible 
proof of them, or may be implied, 
upon careful examination of the cases 
it would appear that the seeming dif- 
ferences are often abstract and so 
minute as not to be of practical con- 
sideration, and that the differences in 
the opinions are really, in the final 
analysis, based upon the views of the 
court as to the sufficiency or insuffi- 
ciency of certain kinds of evidence to 
establish such a claim and as to 
whether in this class of cases a high- 
er degree of certainty and definiteness 
in the evidence to establish is requir- 
ed than in the ordinary civil case. 
In our state there is no such require- 
ment, and no distinction is made be- 
tween cases of this class—although 
the claim is usually brought against 
the estate of an alleged deceased 
promisor—and any other civil. case.” 
Bryant v. Fogg, supra. 


56. Putnam vy. Town, 34 Vt. 429. 


57. ,Crocker -v.. ‘Crocker, 53 °S.W. 
(2d) 356, 245 Ky. 191; Conway v. Con- 
way, 113 S.W. 94, 130 Ky. 218. 


Preponderance of evidence as ordi- 
narily sufficient see supra § 118. 


Rule applied to case of parent and 
child see supra §§ 28, 32. 


58. Bishop v. Newman’s Ex’r, 182 
S.W. 165, 168 Ky. 238; Sullivan Vv. 
Sullivan, 6 Hun (N.Y.) 6 


59. More v. eucpard, TET UNGY:.S: 
1095, 188 App.Div. 471 


60. Woods WG Land, 30 Mo.App. 


176; In re Wieland’s Estate, 177 N.W. 
651, 104 Neb. 412. 


61. Hinkle v. Sage, 65 N.E. 999, 67 
Ohio St. 256; Arns v. Disser, 178 N.E. 
27, 40 Ohio App. 163; Brown v. Farr, 
35 Ohio Cir.Ct. 466, 19 Ohio Cir.Ct. 
N.S. 578; Candor’s Appeal, 5 Watts & 
S:21(Pan)iv5 13. \ 


[a] Where child seeks to recover 
for services rendered deceased par- 
ent, the proof must be clear and un- 
equivocal. Candor’s Appeal, 5 Watts 
(aR Srp (GBR) ot BIS 


62. Wilkes v. Cornelius, 28 P. 135, 
21 Or. 348. 


63. Ky.—De Fevers’ Ex’r y. Brooks, 
262 S.W. 976, 203 Ky. 606. 


Ohio. mr i v. Heidotting, 9 
Ohio App. 13. 


Pa.—Brown v. McCurdy, 122 A. 169, 
278 Pay 19. 


S.C.—Kaminer v. Kaigler, 102 S.E. 
20, 113 S.C. .222. 


Li vont tak v. Prelipp, 234 N.W. 
730, 208 Wis. 488 


[a]. Implied admission in a state- 
ment by the brother of an illegitimate 
child’s father did not authorize a find- 
ing of an express contract to pay the 
child for services where the circum- 
stances afforded no basis other than 
pure conjecture for making a choice 
among possible inferences arising 
from the evidence. Prelipp v. Pre- 
lipp, 234 N.W. 730, 203 Wis. 488. 


[b] Implied promise of wife ta 
compensate her husband’s mother for 
her -support and services rendered 
may not be established by loose and 
inconclusive testimony. Kaminer vy. 
Kaigler, 102 S.E. 20, 118 S.c. 222. 


[c] Mother-in-law’s indefinite dec- 
laration that she intended to pay her, 
daughter-in-law, who was a member 
of her family, for domestic service, 
not stating the amount or the period 
covered, did not justify the jury’s 
finding of a contract to compensate. 
nee v. McCurdy, 122 A. 169, 278 Pa. 


Mere declarations of parent as in- 
sufficient see supra § 28. 
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express agreement to pay is claimed, it must be prov- 
ed with some degree of definiteness;** although un- 
der the rules permitting implication of a contract 
even as between persons in a family relation®® cir- 
cumstantial evidence is ordinarily sufficient to show 
an agreement for compensation as between members 
of the same family,*® evidence of a categorical prom- 
ise to pay is not necessary to establish an express 
contract for compensation,®? and where there are 


64 Stein v. Jacovitz, 245 N.Y.S. 


378, 138 Misc. 581. 
65. See supra §§ 18—41. 


66. I1l.—Vogel v. Murphy, 182 Ill. 
App. 631. 


Minn.—Thysell v. McDonald, 159 
N.W. 958, 134 Minn. 400, Ann.Cas. 
1917C 1015. 


Mo.—Baker v. Lyell, 242 S.W. 703, 
210 Mo.App. 230; Wood v. Lewis’ Hs- 
tate, 167 S.W. 666, 183 Mo.App. 553; 
Cupp v. McCallister, 129 S.W. 435, 144 
Mo.App. 111. 


i pe ata he v. Mead, 197 N.Y.S. 


Ohio.—Hinkle y. Sage, 65 N.E. 999, 
67 Ohio St. 256; Arns v. Disser, 178 
N.E. 27, 40 Ohio App. 163. 


Wash.—Thomas v. Thomas, 177 P. 
680, 105 Wash. 127. 


[a] For example (1) an agreement 
for compensation for the services of 
a son remaining in the family after 
becoming of age may be shown by ex- 
press agreement or circumstances, 
and it need not.be shown that the 
amount was agreed on in advance. 
Thysell v. McDonald, 159 N.W. 958, 
134 Minn. 400, Ann.Cas.1917C 1015. 
(2) Where a brother took charge of 
his sister’s property for her, repaired 
it, and sold it, a written acknowledg- 
ment by him that the money received 
for it, which he deposited in his own 
name, belonged to his sister, did not 
defeat his right to compensation for 
his services, since the money was 
hers, even though he was entitled to 
payment. Elesser v. Mead, 197 N.Y.S. 
145. (3) Where a sister intrusted the 
care of her rooming house to her 
brother, who was a builder and 
plumber, and he took charge of it, 
did a large amount of necessary work 
in repairing it, and ultimately sold it 
for her, it is reasonable to infer that 
he would not be expected to perform 
such services without compensation, 
especially where there was some di- 
rect testimony of a promise to pay 
him. Elesser v. Mead, supra. 


[b] Direct and positive contract 
need not be shown, and proofs may be 
made by acts or conduct from which 
a contract will be inferred. Thomas 
v. Thomas, 177 P. 680, 105 Wash. 127. 


.{c] Writing or witnesses not nec- 
essary.—The promise of a parent to 
pay a child for services rendered es- 
sential to justify a recovery by the 
child therefor need not be evidenced 
by a writing or proved by witnesses 
who heard the promise, but the prom- 
ise may be inferred from facts. Cupp 
v. McCallister, 129 S.W. 435, 144 Mo, 
App. 111. 


67. De Fevers’ Ex’r v. Brooks, 262 
S.W. 976, 203 Ky. 606. 


{a] For example, if proved facts 
and circumstances are such as fairly 
to show that the party rendering 
services and decedent expected, un- 
derstood, and intended that compen- 
sation would be made, there is au- 
thority for finding an express con- 
tract for payment although there is a 
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family or domestic relationship. De 
Fevers’ Ex’r v. Brooks, 262 S.W. 976, 
203 Ky. 606. 


68. Nixon vy: Brown, 
557. 


[a] Tllustration.—Where complain- 
ant gave up her occupation as a train- 
ed nurse to take care of her mother, 
who had suffered a stroke of paralysis 
and was unable to care for herself, 
after a conversation with her brother 
in which he expressed his desire that 
she should do so, and thereafter for 
sixteen months and until her mother’s 
death she continued to care for her, 
positive proof showing a promise by 
the brother .to compensate her for 
such services was not absolutely nec- 
essary to support a recovery by her 
for the services rendered. Nixon y. 


(R.1.) 92 A, 


Brown, (R.I.) 92 A. 557. 
eo See supra text and notes 55- 
70. See supra § 118 and cross 


references there given. 


71. [a] Evidence held sufficient. 
—(1) Generally. Deatley v. Tolle, 96 
S.W. 920, 29. Ky: 111t: Meith 77, 
Stuckenborg, 11 Ky.L. 235; Bryant v. 
Fogg, 134 A. 510, 125 Me. 420; Hialey 
v. Hialey’s Estate, 121 N.W. 465, 157 
Mich. 45; Begin vy. Begin, 107 N.W. 
149, 98 Minn. 122; Hinolf v. Thomson, 
103 N.W. 1026, 104 N.W. 547, 104 N. 
W. 290, 95 Minn. 230; Burkholder y. 
Burkholder, 41 N.W. 145, 25 Neb. 270; 


Mise. 208; 
S. 376, 3 App.Div. 452 [dism 44 N.E. 
1129, 150 N.Y. 580]; Davis v. Gal- 
lagher, 9 N.Y.S. 11, 55 Hun 593 [rev 
on other grounds 26 N.B. 1045, 124 
N.Y. 487]; McLaughlin v. MecLaugh- 
lin, 28 A. 400, 145 Pa. 582; Pelton v. 
Smith, 97 P. 460, 50 Wash. 459; Al- 
fred v. Snyder, 111 S.B. 832, 90 W.Va. 
693. (2) To support recovery by 
plaintiff for services rendered on 
stepmother’s farm during a period of 
years preceding her death. Buckner 
v. Tucker, 281 S.W., 987, 213 Ky.) 785. 
(8) In an action for service rendered 
as servant, where defendants claim- 
ed that there was no agreement to 
pay plaintiff for her services, and that 
services were performed in return for 
a home, clothing, entertainment, and 
education, the evidence supported a 
judgment for plaintiff. Zalac v. 
Barich, 193 P. 58, 58 Mont. 428. 


[b] Evidence held insufficient.— 
(1) Generally. Robinson y. Johnson, 
240 P. 962, 119 Kan. 639; Wayman v. 
Wayman, 22 S.W. 557, 15 Ky.L. 374; 
Kirchgassner vy. Rodick, 49 N.E. 1015, 
170 Mass. 548; Havens v. Havens, 3 
N.Y.S. 219; Capps v. Groseclose, 32 
S.W. 199, 95 Tenn. 3829; Linton v. 
Linton, (Tenn.Ch.A.) 55 S.W. 1065; 
Anderson vy. Osborne, 114 P. 160, 62 
Wash. 400; McBride v. McGinley, 72 
P. 105, 31 Wash. 573. (2) Evidence, 
in support of a claim for services as 
housekeeper, was insufficient to over- 
come the presumption, arising from 
their living together as one family, 
that no liability existed therefor. In 
re Martin’s Estate, 144 N.W. 941, 124 
Minn, 191. 


[§ 120 


circumstances indicating expectation of compensa- 
tion, positive proof of defendant’s promise to pay is 
not essential to recovery.®® 
and other?® general rules, evidence in particular cas- 
es involving a family relationship between perform- 
er and recipient of services has been held sufficient 
or insufficient to sustain a recovery,’! or to show the 
existence of family relations,“? or of a contract be- 
tween the parties,’® existence of the relation of mas- 


Under the foregoing®® 


72. [a] Evidence held insufficient 
to show the existence of “family” 
relationship between a daughter-in- 
law and her mother-in-law living 
separately in an Apartment house so 
as to preclude recovery for services 
rendered. Hartley vy. Bohrer, 11 P. 
(2d) 616, 52 Idaho*72. 


73. [a] Evidence held sufficient. 
—(1) A contract by a father to pay 
for his son’s services was sufficiently 
shown by the father’s declarations 
that the son was in his employ like 
any other man, that he had plenty of 
money coming to him to pay for a 
horse, that the son wanted him to set- 
tle, and, if he did so, the father would 
have to shut up his shop. Hialey v. 
Hialey’s Estate, 121 N.W. 465, 157 
Mich. 45. (2) Evidence that a mar- 
ried daughter; had gone to another 
state with her husband who was en- 
gaged in business, and that on learn- 
ing that her father had become para- 
lyzed they returned to visit him, and 
at his request abandoned their home 
and remained as members of the fam- 
ily performing services for him, show- 
ed an agreement to pay for the sery- 
ices rendered. Ellis v. Cox, 97 S.E. 
468, 176 N.C. 616. 


x 

[b] Evidence held insufficient to: 
(1) Establish an implied contract be- 
tween mother and daughter for com- 
pensation to the daughter for sery- 
ices performed in the parental home. 
Gardner v. Gardner, 166 S.E. 112, 112 
W.Va. 583. (2) Establish an implied 
promise to pay for services rendered 
during a period of eight or nine years 
by one occupying a position similar 
to that of a member of-the family. 
Smith v. Riedele, 213 P. 281, 60 Cal. 
App. 551. (3) Establish defendant’s 
agreement to pay for services of his 
first wife’s aunt as housekeeper and 
nurse, or to establish the value there- 
of, requiring setting aside of verdict 
for plaintiff. Stein v. Jacovitz, 245 N. 
Y.S. 378, 138 Misc. 581. (4) Justify 
a finding of a contract binding a child 
to pay board while living with her 
aunt and stepmother. Penfield v. 
Penfield, 139 N.Y.S. 1061, 155 App. 
Div. 177, 10 Mills Surr. 493. (5) Show 
any agreement or understanding by 
which plaintiff was to receive com- 
pensation from defendant for his 
services, in a son-in-law’s action for 
services rendered defendant while 
living with his family. Farmer v. 
Underwood, 146 N.W. 18, 164 Iowa 
587. (6) Show, in a daughter’s suit 
against her father’s estate for serv- 
ices rendered him in his lifetime, that 
the father had agreed to pay the 
daughter anything. Sherwood v. Mc- 
Laurin, 88 S.E. 363, 103 S.C. 370. (7) 
Support a finding that decedent 
agreed to give his real estate on 
which he resided to a grandniece in 
consideration of her living with him, 
and caring for him for life. Hennelly 
v. O’Dea, 124 P. 1123, 69 Wash. 295. 


{c] Evidence held sufficient to 
negative implication of contract.—(1) 
In a nephew’s action for services ren- 
dered to his uncle in caring for him 
while on sprees, evidence of the bond 
of attachment between uncle and 
nephew was sufficient to justify the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 120-121] 


ter and servant as between persons claimed to sustain 
a family relationship,’* expectation of payment,’® 
or failure to furnish proper support.7® 


[§ 121] d. Amount of Compensation and Value of 
While evidence of the value of work or in- 
cidental materials is essential to recovery therefor 
under the common counts,’* and recovery will be de- 
nied where the evidence of reasonable value is insuffi- 
cient,7§ it has been held that when all the facts and 
circumstances are in evidence, as with respect to the 
character and extent of the work, and when value is 
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jury in finding that no contract to pay 
arose by implication of law. Dobbin 
v. Dobbin, (Mo.App.) 204 S.W. 918. 
(2) Evidence held to show that no im- 
plied contract existed on the part of 
a son to pay his brother-in-law for 
support of his mother an additional 
amount over twenty dollars per 
month, which he did pay during her 
residence in the _ brother-in-law’s 
home. Lyons v. Jackson, 122 N.E. 
304, 282 Mass. 275. - 


74. [a] Evidence held sufficient to 
show relation of hired servant and 
employer as against the contention 
that a family relation existed between 
plaintiff and defendant. Shane v. 
Smith, 14 P. 477, 37 Kan. 55. 


[b] Evidence held insufficient to 
show relation of master and servant 
between parent and child. Munger v. 
Munger, 33 N.H. 581. 


75. [a] Evidence held sufficient: 
(1) In an action for compensation for 
services rendered for one in loco par- 
entis, to support a finding that plain- 
tiff expected to be paid, and that the 
one in loco parentis so eos 
it. Jones v. Campbell, 102 A. 102, 92 
Vt. 19, L.R.A.1918A 1056. (2) In an 
action for services by one as house- 
keeper for her brother, to warrant a 
finding of mutual understanding that 
she was to be paid, especially in view 
of his letting her have money from 
time to time, which might be found 
to have been payments, and not gra- 
tuities. Covey v. Rogers, 81 A. 1130, 
85 Vt. 308. (3) To show that a neph- 
ew in caring for and supporting an 
uncle expected to be paid therefor 
and that the uncle expected to com- 
pensate his nephew. Herrick v. Hayes, 
(lowa) 173 N.W. 110. 

(1) 


[b] Evidence held insufficient: 
In action for compensation for serv- 
ices against the husband of plaintiff’s 
niece, to show that plaintiff intended 
to charge for services, or that defend- 
ant understood that payment was to 
be made therefor. Weaver v. Wilson, 
(Mo.App.) 206 S.W. 916. (2) In suit 
by a son-in-law for services rendered 
to his father-in-law while residing 
with the latter, to show a mutual ex- 
pectation that plaintiff should receive 
compensation for his services. Farm- 
eee Underwood, 146 N.E. 18, 164 lowa 

87. 


{c] Evidence held sufficient to sus- 
tain findings that services rendered 
father by son were not intended to he 
paid for, but were the result of a plan 
adopted for mutual convenience. 
Mitchell v. Mitchell, 265 S.W. 301, 204 
Ky. 745. 


76. [a] Evidence held insufficient, 
in an action for services rendered by 
plaintiff for defendants, to whose cus- 
tody he had been awarded by a chil- 
dren’s home, and who had agreed 
properly to feed and clothe him, on 
the theory that defendants had 
breached their agreement to supply 
proper food and clothing, and were 
therefore liable for compensation for 
the services he rendered, to show that 
plaintiff was not given proper food 
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denee.®1 


and clothing while a member of de- 
fendants” family. Rosky v. Schmitz, 
188 P. 498, 110 Wash. 547, 10 AL.R. 
133. 


77. See supra § 102. 
78. See cases infra this note, 


[a] Evidence of value held suffi- 
cient.—Pearson y. Hendrick, 110 P. 
586, 13 Cal.App. 732; In re Pauly’s 
Estate, 156 N.W. 355, 174 Iowa 122; 
Johnson v. Nelson, 218 N.W. 248, 174 
Minn. 602; Knapp v. Teyssier, 96 Pa. 
Super. 198. 


[b] Evidence of value held insuf- 
ficient.—(1) Generally. Silcox v. Cor- 
sa, 86 So. 611, 80 Fla. 677; Dickerson 
v. Lankford, 67 So. 807, 69 Fla. 127; 
Charlotte Harbor & N. Ry. Co. v. Bur- 
well, 48 So. 213, 56 Fla. 217; Smith 
v. Snow, 71 Ill.App. 645; Dalgarn v. 
New Orleans Land Co., 111 So. 271, 162 
La. 891; Fahlstedt v. Lake Shore En- 
gine Works, 103 N.W. 588, 140 Mich. 
290, 112 Am.S.R. 392; Hutchinson v. 
Swope, (Mo.App.) 256 S.W. 134; 
Winch v. Warner, 174 N.Y.S. 819, 186 
App.Div. 710; Alkire v. Alkire Orchard 
Co., 91 S.H. 384, 79 W.Va. 526. (2) 
Where plaintiff claimed the reasona- 
ble value of his services in assisting 
defendant in selling certain mining 
claims, plaintiff being a miner, and 
having no knowledge as to the value 
of promoters’ services, his testimony 
that he considered his services worth 
more than twenty five thousand dol- 
lars, based on the fact that he con- 
sidered himself a partner, and believ- 
ed defendant had received one hun- 
dred twenty five thousand dollars for 
his services, was insufficient to sSus- 
tain a verdict for any amount. 
O’Meara v. McDermott, 104 P. 1049, 40 
Mont. 38. (3) Evidence, in an action 
against a city by one who, while re- 
ceiving salary as marshal, performed 
services in connection with a smallpox 
epidemic, did not clearly show that 
he was entitled to a verdict for more 
than one dollar for the use of his 
horse and buggy. Malcolm v. City of 
Lexington, 153 N.W. 501, 98 Neb. 500. 


[ec] Evidence held insufficient to 
sustain judgment for defendant on 
the ground that there was a failure 
of proof as to the value of the sery- 
ices. Pierce v. Aiken, (Tex.Civy.App.) 
146 S.W. 950 (holding also that plain- 
tiff would have been entitled to a 
nominal judgment even if no proof of 
reasonable value). 


79. Nylund v. Madsen, 271 P. 374, 
94 Cal.App. 441; Hopkins vy. Paradise 
Heights Fruit Growers’ Ass’n, 193 P. 
389, 58 Mont. 404. 


[a] -Illustration.—Where plaintiff 
had theretofore received one hundred 
twenty five dollars a month for sery- 
ices and it was agreed that defendant 
should thereafter pay him one hun- 
dred dollars per month, although 
there was no specific evidence as to 
the value of the services, yet, as their 
nature was fully disclosed, the trial 
court’s finding in an action for the 


reasonable valué that such services 


were worth one hundred dollars per 
month was warranted, and the court 
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a matter of common knowledge, either a trial court’® 
or a jury®® may determine the question of value from 
its own knowledge without the aid of opinion evi- 
A plaintiff’s right to recover on the quan- 
tum meruit will not necessarily be defeated by its in- 
ability definitely to fix the amount due,®? and the 
jury may determine the value where the evidence 
leaves uncertain the amount plaintiff is entitled to re- 
cover.®? Testimony of the performer of services may 
afford some evidence of the reasonable value of work 
or materials,** and where plaintiff seeks recovery as 


said: “Even in the absence of any 
evidence, other than that showing the 
character of the services, we think 
the presiding judge was at liberty to 
draw upon his own experience and ob- 
servation in order to determine what 
the plaintiff was entitled to.” Hop- 
kins vy. Paradise Heights Fruit Grow- 
ry Ass’n, 193 P. 389, 392, 58 Mont. 


[b] Trial court sitting as jury in 
action for work and labor may deter- 
mine the reasonable value of services 
within the limits of common knowl- 
edge without the aid of expert testi- 
mony. Nylund v. Madsen, 271 P. 374, 
94 Cal.App. 441. 


80. Ky.—Baum v. Winston, 3 Mete. 
127; Craig v. Durrett, 1 J.J.Marsh. 
365, 19 Am.D. 103. 


ehh Te eRe. v. Knapp, 2 Mo.App. 


fir Blaacen v. Porterfield, 53 N.C. 


Ohio.—Hossler v. Trump, 56 N.E. 
656, 62 Ohio St. 189; MecIntyre’s Ex’r 
v. Garlick, 8 Ohio Cir.Ct. 416, 4 Ohio 
Cir.Dec. 429. 


Tex.—C. W. Hahl & Co. v. South- 
land Immigration Ass’n, 116 S.W. 831, 
53 Tex.Civ.App. 592. 


[a] Jury may find value of serv- 
ices on their own judgment if there 
is enough in the evidence as to the 
character of the services to enable 
them to judge value, and where there 
is nothing in the nature of the serv- 
ices to render their value a matter 
solely of expert knowledge. C. W. 
Hahl & Co. v. Southland Immigration 
ro ti 116 S.W. 831, 53 Tex.Civ.App. 


81. Judicial notice of value of 
Services see Evidence § 1994. 


82. New Jersey Shipbuilding & 
Dredging Co. v. Long Beach on the 
Ocean, 12 F.(2d) 111. 


[a] For example, a dredging com- 
pany’s right to recover on quantum 
meruit arising from an owner’s wrong 
cannot be defeated by its inability 
definitely to fix the sum due, but it 
‘may offer the best evidence it can to 
fix such sum.” New Jersey Shipbuild- 
ing & Dredging Co. v. Long Beach on 
the Ocean, 12 F.(2d) 111, 114. 


_ [b] Evidence held to show a dredg- 
ing company entitled to recover for 
stated yardage in a fill in excess of 
estimates furnished by the owner's 
engineer. New Jersey Shipbuilding & 


| Dredging Co. v. Long Beach on the 


Ocean, 12 F.(2d) 111. 


83. Baum v. Winston, 3 Metc. 
(Ky.) 127; Mattocks v. Lyman & Co., 
16 Vt. 113. 


84, Douskos vy. Gilmore, 228 P. 393, 
68 Cal.App. 69, 


[a] For example, testimony of de- 
fendant mechanic that his bill for re- 
pairs on plaintiff’s truck absolutely 
represented the reasonable value of 
services, labor, material, and supplies 
furnished was some evidence that 
the prices charged were the reason- 
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under the common counts despite an express contract 
relative thereto,’®> the contract price has been held 
prima facie evidence of reasonable value,®* although 
not conclusive,’? and where plaintiff has failed sub- 
stantially to perform, there must be evidence of rea- 
sonable value aside from the contract price.’& Proof 
of what plaintiff paid for labor and material used in 
performing work for defendant bears on the reason- 
able value of the work,®® but is not conclusive.®? 
The value of property used in performing services is 
not controlling on the issue of the amount of recov- 
Ordinarily proof should be specific 
as to the value of the work done,®? although evidence 
that defendant pays a stipulated sum for stipulated 


ery therefor.® 
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work may afford basis for the conclusion that per- 


able value of services, etc. Douskos 
ns Gilmore, 228 P. 393, 68 Cal.App. 


85. See supra §§ 42-67. 


86. Boyd v. Ibbetson, 265 P. 887, 
90 Cal.App. 298; Scott v. Parkview 
Realty & Improvement Co., 164 S.W. 
532, 255 Mo. 76; Benbow v. The James 
John, 121 P. 899, 61 Or. 153. Compare 
Lennon y. Smith, 48 N.Y.S. 456, 457, 
23 App.Div. 293 [aff 57 N.H. 1115, 161 
N.Y. 661] (to the effect that “the con- 
tract prices are, alone, insufficient evi- 
dence of value” to sustain a judgment 
on quantum meruit). 


{a] For example, the amount fixed 
by a grading contract as compensa- 
tion for hauling dirt over a certain 
distance was prima facie evidence 
that that was the reasonable value of 
such work. Scott v. Parkview Realty 
Se eer ovement Co., 164 S.W. 532, 255 

fo. 76. 


[b] In absence of any evidence to 
contrary, evidence of the contract 
price of services rendered is prima 
facie evidence of the reasonable val- 
ue of such services. Benbow v. The 
James John, 121 P. 899, 61 Or. 153. 


87. Adams v. Burbank, 37 P. 640, 
103 Cal. 646; Rebman v. San Gabriel 
Valley Land, etc., Co., 30 P. 564, 95 
Cal. 390; Grimes v. Howard, 2 Mich. 
N.P. 167; United States v. United 
States Fidelity & Guaranty Co., 123 N. 
Y.S. 938, 189 App.Div. 262; McGil- 
christ v. F. W. Woolworth Co., 7 P. 
(2d) 982, 1388 Or. 679. 


88. Southwestern Arizona Fruit & 
Irrigation Co. v. Cameron, 141 P. 572, 
V6 Ariz. 87. 


[a] For example, where, in a suit 
on a quantum meruit for work and 
labor, there is a controversy as to the 
manner and sufficiency of perform- 
ance, and it is sought to recover the 
reasonable value of the services on 
the theory of unjust enrichment, it is 
incumbent on plaintiff to prove the 
value of the services to defendant by 
evidence dehors the contract, with 
the limitation that it cannot recover 
the contract price, and hence evidence 
of the contract price was insufficient 
to show that it was the reasonable 
value of the services. Southwestern 
Arizona Fruit & Irrigation Co. v. 
Cameron, 141 P. 572, 16 Ariz. 87. 


89. Johnston v. Star Bucket Pump 
Co., 202 S.W. 1148, 274 Mo. 414. 


90. Johnston v. Star Bucket Pump 
Co., supra. 


[a] For example, in a contractor’s 
action in quantum meruit to recover 
an unpaid balance for constructing a 
building, proof of what he paid for his 
labor and material, although admis- 
sible on the question of their reason- 


able value, is not conclusive thereof. 
Johnston vy. Star Bucket Pump Co., 202 
S.W. 1148, 274 Mo. 414. 


91. Keister v. Mitchellville Tele- 
phone Co., (Iowa) 180 N.W. 754. 


[a] Team and conveyance.—In an 
action by the superintendent of a tele- 
phone company to recover for the use 
of his team and conveyance furnished 
to the company during the term of his 
employment, the value of the team 
itself is not controlling on the amount 
of plaintiff superintendent’s recovery. 
Keister v. Mitchellville Telephone Co., 
(Iowa) 180 N.W. 754. 


92. Kitchen v. Hill, 184 N.W. 465, 
215 Mich. 668. 


[a] For example, in an action to 
recover the value of plaintiff's serv- 
ices in superintending the partial con- 
struction of houses, it not being ques- 
tioned that the percentage referred 
to in the contract represented the fair 
value of plaintiff’s services, the proof 
should be specific as to the value of 
the work done. Kitchen v. Hill, 184 
N.W. 465, 215 Mich. 668. 


93. Atlantic Coast Line R. Co. v. 
Blalock, 68 S.E. 743, 8 Ga.App. 44. 
Compare Craven v. Orleans Levee 
Dist. Com’rs, 26 So. 104, 51 La.Ann. 
1267 (where it was said: ‘‘Assuming, 
arguendo, that a percentage upon the 
amount involved in a contract is a 
proper basis upon which to fix the 
compensation of a consulting mechan- 
ical engineer, in a case where he is 
called upon to advise with regard to 
all the specifications, and with regard 
to the contract as an entirety, such 
method of arriving at the compensa- 
tion cannot be adopted when the serv- 
ices for which the engineer is em- 
ployed, and which he renders, relate 
only to a particular question or por- 
tion of the work”). 


94. See supra text and notes 77-93; 
and see supra § 118. 


95. [a] Evidence held sufficient. 
—Scott v. Parkview Realty & Im- 
Pa en Co., 164 S.W. 5382, 255 Mo. 


96. [a] Evidence held sufficient. 
—A contention that the price for 
printed matter was excessive was con- 
clusively proved by the printers’ tes- 
timony that the work could be done 
for less. Perry & Buckley Co. v. East- 
man Co., 126 So. 258, 12 La.App. 394. 


97. [a] Evidence held sufficient: 
(1) In an action by the assignee of 
wage claims, to support findings as to 
reasonable value of services rendered 
by assignors. Mathewson y. Alder- 
man, 290 P. 317, 107 Cal.App. 272. (2) 
To justify the trial court’s finding 
of reasonable value of pictures paint- 
ed by plaintiff for defendants. Mey- 
ers v. Cohen, 244 N.W. 154, 259 Mich. 


[§ 121 


formance of one half of such work entitled the per- 
former to one half of the amount at which perform- 
ance of the whole was valued.®* 
other general rules,®* evidence in particular cases 
has been held sufficient or insufficient to support a 
verdict or judgment for plaintiff as against the con- 
tention that it was excessive,®® or to support a con- 
tention that the price was excessive,°® or to support 
findings as to reasonable value,®’ or to support a ver- 
dict for the amount claimed by plaintiff,9* or a frac- 
tion thereof,®® or to show the amount to which plain- 
tiff was entitied,? or to show that the amount allow- 
ed plaintiff was sufficient and just compensation,” or 
to show that particular amounts were due plaintiff? 


Under these and 


=~ 
~~ 


535. (3) In an action for services ren- 
dered and materials furnished, to sus- 
tain the court’s finding of reasonable 
value. Advertisers’ Service Co. v. 
Farnham Printing & Stationery Co., 
188 N.W. 1010, 152 Minn. 879. (4) To 
sustain a finding that plaintiff was en- 
titled to recover the reasonable value 
of work done. Smith v. Hopper, 121 
P. 77, 67 Wash. 224. 


[b] Bvidence held insufficient to 
support findings as to the reasonable 
value of services rendered to a candy 
manufacturer. Howe y. Lincoln, 23 
Kan. 468. 


As to particular amounts see infra 
text and notes 38, 4. 


_ 98. [a] Evidence held sufficient, 
in an action for installing electrical 
wiring under a contract not specify- 
ing the specific amount for which it 
was to be done, to sustain a verdict 
for the amount claimed by plaintiff. 
Salisbury v. Wellman Electrical Co., 
191 S.W. 289, 173 Ky. 462. 


29. [a] Evidence held sufficient.— 
In an action for the reasonable value 
of services under an oral agreement 
providing that defendant should ad- 
vance money and plaintiff manage a 
business dealing in auto parts, where 
plaintiff testified that it was a part of 
the agreement that he was to receive 
necessary living expenses until the 
advances made by defendant were re- 
paid, and a partnership came into ex- 
istence, but that the business was dis- 
continued as unprofitable, a verdict 
for something more than one half the 
amount claimed by plaintiff was sup- 
ported by the evidence. Rees v. Ny- 
berg, 190 N.W. 482, 153 Minn. 358. 


1. [a] Evidence held insufficient: 
(1) To afford any basis for determin- 
ing compensation. Coons v. Coons, 56 
S.E. 576, 106 Va. 572. (2) Where, in 
an action for work and labor, in which 
defendant alleged that the work was 
performed under a special contract, 
testimony, on which the court based 
a judgment for plaintiff for a less sum 
than claimed, that the work was done 
under a special contract to pay the 
actual cost of the work and materials 
plus ten per cent, which only relat- 
ed to a part of the work claimed for, 
and did not show the actual cost of 
the work, was insufficient to show the 
amount to which plaintiff was enti- 
tled, so as to sustain the judgment. 
M. B. Foster Electrie Co. v. Phi Gam- 
ma Delta Club, 120 N.Y.S. 809. 


2. [a] Evidence held sufficient.— 
Pon mne ver v. Rivarde, 11 Rob. (La.) 


3. [a] Evidence held sufficient to 
show reasonable value or amount due 
plaintiff was: (1) $6,000 for services 
rendered in the settlement of a law- 
suit, although plaintiff was not an at- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or defendant,* or to show that the reasonable value 
of services and support exceeded the amount due on 


promissory notes.® 


[§ 122] e. Special Contract.® 


torney. Barton vy. Dyer, 220 P. 448, 
38 Idaho 1. (2) $2,000 as yearly sala- 
ry as president of a cotton press com- 
pany where no salary fixed, but $2,000 
per annum voted to successor. Byrne 
v. Orleans Cotton Press Co., 18 La. 
336. (3) $1,300 as accountant and tax 
expert for preparing facts and pre- 
senting them to the board of tax ap- 
peals for a taxpayer, where the gov- 
ernment was claiming additional in- 
come tax. Caballero & Miller v. Lat- 
ter, 134 So. 745, 172 La. 561. (4) $1,- 
000 for expenses, services as house- 
Keeper for eleven months alleged to 
be worth $150 per month and for $850 
had and received by defendant to 
plaintiff's use. Courtney v. Nagle, 
174 N.W. 436, 144 Minn. 65. (5) $900 
for services rendered in supervising 
mining property, and $210.45 for sup- 
plies furnished. Rudebeck v. Pacific 
Copper Co., 294 P. 986, 160 Wash, 127. 
(6) $599.14 for work and labor per- 
formed and money expended by plain- 
tiff's firm for defendant’s use. Reher 
v. Reed, 176 P. 170, 179 Cal. 285. (7) 
$431 for hauling logs. Crawford v. 
Robbins & Kennedy, 132 So. 662, 16 
La.App. 701. (8) $400 as wages for 
twenty-three months’ work. Loef- 
fler v. Dunning, 141 P. 148, 49 Mont. 
177. (9) $311.45 for services rendered 
decedent during his last _ illness. 
Weimer’s Adm’r v. Smith, 101 S.W. 
Saks 100) Wey ae od. (10) 49000) per 
year, in an action against a bank for 
services rendered at its request in 
managing the affairs of a mercantile 
company, heavily indebted to the bank 
and in danger of bankruptcy. Wojahn 
v. National Union Bank of Oshkosh, 
129 N.W. 1068, 144 Wis. 646. (11) $240 
for the services of an expert account- 
ant and bookkeeper from March 1 to 
April 12. Southern Cartridge Co. v. 
O'Brien, (Tex.Civ.App.) 4 S.W.(2d) 
251. (12) $200 for carpenter and ma- 
son work done, although plaintiff was 
employed on a farm and paid for five 
months at $60 per month. Gilling v. 
Held, 165 N.W. 174, 181 Iowa 926. 
(13) $133.50 for wages as a carpenter 
at fifty cents per hour, and $80 for 
services as bricklayer for ten eight- 
hour days. Thompson v. Michelli, 
(La.App.) 144 So. 619 [foll Thompson 
v. Michelli, (La.App.) 144 So. 620]. 
(14) $50 a month while employed. E. 
D. Metcalf Co. v. Gilbert, 116 P. 1017, 
19 Wyo. 331. (15) $48 for services in 
cleaning and repairing defendant’s 
premises, plaintiff testifying that she 
worked twelve days, and that her 
services were reasonably worth four 
dollars a day, and that each of two 
daughters worked six days. Fordham 
v. Cooper, 202 P. 1086, 70 Colo. 529. 
(16) $35.30 on a claim for $71.33. 
Model Examining & Sponging Co. v. 
Mark, 157 N.Y.S. 768. (17) $25 in an 
action by a civil engineer to recover 
for services rendered in preparing to 
qualify as am expert witness. Tiffany 
v. Kellogg Iron Works, 109 N.Y.S. 754, 
59 Misc. 113. (18) $10, where there 
was no proof of any promise to pay 
any specified sum for services, nor 
any proof of the customary charges, 
but the evidence showed that defend- 
ant intended to pay, and that he sug- 
gested $10 as a reasonable compensa- 
tion. Mulligan v, Tobin, 87 N.Y.S. 406. 
(19) $4 for sixteen hours’ work as a 


Where 
sues on the common counts to recover for work done 
under a contract completed so far as plaintiff is con- 
cerned,’ ,plaintiff’s proof is insufficient to establish 
his case if it fails to show evidence of a contract.§ 
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A contract to pay expenses necessarily incurred by 
plaintiff in the performance of services may be prov- 
ed by circumstantial evidence.® 


Under these and 


other general rules,}° evidence in particular cases has 


plaintiff 


common laborer in erecting a build- 
ing, and fifty cents per hour for serv- 
ices as carpenter. Thompson v. Mi- 
chelli, (La.App.) 144 So. 619 [foll 
Thompson v. Michelli, (La.App.) 144 
So. 620]. (20) $1 per hour for two 
hundred thirty four and one half 
hours’ work as brickmason, fifty cents 
per hour for forty-eight hours’ work 
as painter, and thirty cents per hour 
for forty-six hours for hauling brick. 
ahompsen v. Michelli, (La.App.) 148 
oO. its 


[b] Evidence held insufficient to 
show reasonable value or amount due 
plaintiff was: (1) $24,366.64 for wages 
as a servant of a copartnership. U.S. 
v. U. S. Fidelity, ete., Co., 123 N.Y.S. 
938, 139 App.Div. 262. (2) $1,000 for 
repairing and putting in condition a 
designated portion of defendant’s ca- 
nal. Southwestern Arizona Fruit & 
Irrigation Co. v. Cameron, 141 P. 572, 
16 Ariz. 87. (3) $500 for the balance 
due for work and labor. Dohan v. 
Myrtle Bowman, Inc., 153 N.Y.S. 675. 
(4) $390 for work and materials. Les- 
lie v. Ginsberg, 114 N.Y.S. 800. (5) 
$300 on the theory of a quantum mer- 
uit. Leslie v. Ginsberg, 114 N.Y.S. 
800. (6) $32 under a written contract 
for work and materials, and that a 
further sum of $33 was due for extra 
work performed outside of the written 
contract. Perlitch v. Kanner, 171 N. 
Y.S. 148. (7) $12 per plan, for an ar- 
chitect’s services, although there was 
undisputed evidence that $12 per plan 
was a fair price for those furnished, 
where it further appeared that de- 
fendant agreed to pay the usual com- 
mission if ,the plans were accepted, 
but that they were not accepted. 
Fairfield v. Hart, 102 N.W. 641, 139 
Mich. 136. 


4 [a] Evidence held insufficient 
to sustain a judgment allowing de- 
fendant $200 on his counterclaim in 
an action for work and labor furnish- 
ed in making repairs on a building 
leased by defendant. Hughes v. Krist, 
166 N.Y.S. 758. 


5. [a] Evidence held sufficient, in 
an action by an uncle’s administrator 
against his nephew on notes, in which 
the nephew counterclaimed for sup- 
porting and caring for his uncle, to 
show that services rendered the uncle 
and support furnished him, by the 
nephew, exceeded in reasonable value 
the amount due on the notes. Her- 
rick v. Hayes, (Iowa) 173 N.W. 110. 


6. Between persons’ sustaining 
family relationship see supra § 120. 


7. See supra § 51. 


8. Ludden & Bates v. Watt, 94 So. 
239, 18 Ala.App. 652. 


[a] For example, in an action by 
an administratrix to recover on the 
common count for work and labor 
done by deceased, where the only evi- 
dence relied on to establish a contract 
was correspondence, which in fact 
made not the slightest reference to 
any contract, it was held that plain- 
tiff had failed to make out a case. 
Ludden & Bates v. Watt, 94 So. 239, 
18,Ala.App. 652. E 


9. Callan v. Hample, 236 P. 550, 73 


been held sufficient or insufficient to show that there 
was!! or was not!? a special contract for work or 
materials, the scope thereof as including particular 
services,!* agreement to work for the reasonable val- 
ue of services instead of for a specified wage,1* a con- 


Mont. 321. 


[a] Expenses of expert account- 
ant.—A contract to pay expenses nec- 
essarily incurred by an: expert ac- 
countant and the reasonable value of 
services of others to attend to certain 
details may be inferred from the rfa- 
ture of employment and surrounding 
circumstances. Callan y. Hample, 236 
P. 550, 73 Mont. 321. 


10. See supra text and notes 7-9; 
and supra § 118. 


11. [a] Evidence held sufficient 
(1) in an action on an account chief- 
ly for labor, to support findings of an 
agreement to pay for services to be 
rendered. Williams v. Jones, 182 P. 
391, 105 Kan. 282. (2) In an action 
for services rendered as a woods fore- 
man, evidence was held to show the 
making of an oral contract for cutting 
logs at an agreed rate, such contract 
to be confirmed later by a written con- 
tract, and not to show that the work 
was to be done as woods foreman so 
as to entitle plaintiff to a quantum 
meruit recovery. Ross v. C. P. Crosby 
panes Co., 202 N.W. 662, 186 Wis. 


[b] Evidence held insufficient: (1) 
In an action to recover for architect’s 
services to establish a contract of em- 
ployment and an agreement to pay 
for services. Green vy. Messing, 258 
N.Y.S. 82, 236 App.Div. 107. (2) Ina 
suit to recover the amount due for 
personal services, to establish defend- 
ant’s contract to pay the alleged sum. 
Mason v. Hulbert, 151 N.Y.S. 941, 166 
App.Div. 370. 


12. [a] Evidence held stfficient: 
(1) In action for work and labor per- 
formed and money expended by :plain- 
tiff’s firm for defendant’s use, to sus- 
tain a finding that there was no spe- 
cial contract between defendant and 
plaintiff's firm whereby the firm 
agreed to cultivate a tract of land. 
Reher v. Reed, 176 P. 170, 179 Cal. 
235. (2) Ina suit on quantum meruit 
for support furnished under a con- 
tract, to show that the minds of the 
parties did not meet and that no con- 
tract was made. Thurston v. Nutter. 
134 A. 506, 125 Me. 411, 47 A.L.R. 1156 
(3) In an action by the administrator 
of a deceased woman who lived with 
plaintiff as his housekeeper for thirty 
years, to show that there was ho 
contract on the part of deceased to 
pay for her support, nor any intention 
on the part of defendant to charge for 
such support. Anderson v. Osborn, 
114 P. 160, 62 Wash. 400. 


13. [a] Evidence held insufficient 
to justify the court in finding that an 
agreement for free exchange of serv- 
ices extended to plaintiff's services 
rendered in repairing defendant’s au- 
tomobiles _and furnishing parts. 
Munch v. Walker, 126 So. 525, 12 La. 
App. 527. 


_ 14 [a], Evidence held sufficient, 
in an action on a quantum meruit, 
to sustain a verdict finding that plain- 
tiff did not agree to work for defend- 
ant at a specified wage, but for the 
reasonable value of his services. Al- 
len v. Urdangen, 119 N.W. 724, 141 
Iowa 280. 
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tract. guaranteeing that a well would be satisfactory 
to defendant so as to preclude plaintiff’s recovery 
for work in fixing the same if unsatisfactory,?® aban- 


donment of a special contract,?® 


thereof,!7 change in plans,1® contractor’s ignorance 
of radical changes increasing the cost of the work,1® 
defendant’s prevention of completion of the contract 
by plaintiff,?° substantial performance of the con- 
tract,?? the intentional character of plaintiff’s de- 
fault,?2 the performance of extra work,?? defend- 
ant’s breach of contract,?4 or waiver of a special con- 


tract.2> 


[§ 123] f. Skill Used and Sufficiency of Perform- 
Where plaintiff proves a prima facie case for 
services rendered, and defendant does not introduce 
evidence to contradict the claim that the services 
were rendered, but merely sets up a failure of con- 
sideration which he fails to prove, a judgment for 


ance. 
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or modification 


[8§ 129-194 


Where defendant counterclaims for damages aris- 
ing from alleged improper performance, and there 
is no testimony concerning alleged depreciation aris- 
ing from improper work and no competent evidence 
relative to the reasonable value of repairs made by 
defendant, the evidence is insufficient to support a 
judgment for defendant on the counterclaim.**? Un- 
der-these and other general rules,?® evidenge in par- 
ticular cases has been held sufficient or insufficient 
to show the amount of work done,?® the completion 
of work undertaken,®° defendant’s responsibility for 


failure of a heating system to function properly,*? 


defendant is without evidence to support it.?® 


15. [a] Evidence held insufficient 
to show such a contract. Ortiz v. 
Walker, (Tex.Civ.App.) 167 S.W. 831. 


16. [a] Evidence held insufficient 
to show: (1) Abandonment of a con- 
tract by mutual consent. Lohmuller 
Building Co. of Baltimore City v. Bar- 
rett, 127 A. 482, 146 Md. 617. (2) 
Mutual abandonment of a contract to 
do carpenter work on a house under 
construction for a specified amount. 

. Zimmerle v. Felzien, 245 P. 1024, 121 
Kan. 34. 


17., [a] Evidence held sufficient, 
in an action on a quantum meruit for 
services in selling stock, to sustain a 
finding that the original agreement, 
giving plaintiff a certain commission, 
was modified by a new arrangement, 
imposing on plaintiff additional work 
and responsibilities which he had not 
formerly assumed. Colburn vy. Kren- 
ning, (Mo.) 220 S.W. 934. 


18. [a] Evidence held to show 
that there was no change in plans for 
an excavation after an agreement con- 
stituting a release and entitling the 
contractor to recover on quantum 
meruit. Francisco & Ellington v. Pas- 
adena Tournament of Roses Ass’n, 252 
P. 652, 80 Cal.App. 450. 


19. [a] Evidence held sufficient, 
in an action on quantum meruit by a 
railroad contractor to recover for la- 
bor and materials after alleged aban- 
donment of the contract, to show that 
the contractor contracted on the basis 
of first profile as submitted without 
knowledge of radical changes making 
his work more costly. ‘Tribble v. 
Yakima Valley Transp. Co., 171 P. 544, 
100 Wash. 589. 


20. [a] Evidence held sufficient 
to: (1) Show that defendant failed 
to perform its part of the agreement 
and thus compelled plaintiff to aban- 
don the contract, although plaintiff 
did not in terms testify that he was 
compelled by defendant’s failure to 
pay as agreed to abandon his contract, 
the evidence being sufficient to show 
such fact. Boville v. Dalton Paper 
Mills, 85 A. 623, 86 Vt. 305. (2) Jus- 
tify a finding that the owners canceled 
a contract with a third person for ma- 
terials and stopped the contractor 
from finishing a foundation, thereby 
wrongfully preventing performance of 
a building contract. Rustles v. Chris- 
tensen, 241 N.W. 635, 207 Wis. 326. 


[b] Evidence held insufficient to 
show that: (1) Defendant prevented 
plaintiff from carrying out a contract 


to do carpentry work for a specified 
sum. Zimmerle y. Felzien, 245 P: 
1024, 121 Kan. 34. (2) Full perform- 
ance of a building’ contract was pre- 
vented by defendant. Lohmuller 
Building Co. of Baltimore City v. Bar- 
rett, 127 A, 482, 146 Md. 617. 


21. [a] Evidence held sufficient. 
—In an action for work, labor, and 
services on silk scarfs, under orders 
calling for sixty seven and two- 
twelfths dozen, it was held that plain- 
tiff, by proving delivery of sixty five 
and two-twelfths dozen, showed sub- 
stantial performance to such extent, 
Regan v. Marlowe Mills, 213 N.Y.S. 
387, 126 Misc. 3738. 


22. [a] Evidence held insufficient 
to require finding as matter of law 
that plaintiff building contractor’s de- 
faults were intentional, so as to pre- 
clude recovery on quantum meruit for 
work done pursuant to contract. 
Soares v. Weitzman, 183 N.E. 768, 281 
Mass. 409. 


23. [a] Evidence held sufficient, 
in an action on an implied promise to 
pay for extra work performed in 
building a house, to show that plain- 
tiff performed extra work for which 
he was entitled to compensation. Bal- 
ard v. Stevens, 255 S.W. 700, 200 Ky. 


24. [a] Evidence held sufficient 
to show that defendant refused to ap- 
point plaintiff to a certain position as 
defendant had agreed to do. McGil- 
christ v. F. W. Woolworth Co., 7 P. 
(2d) 982, 188 Or. 679. 


25. [a] Evidence held sufficient 
to support a finding of defendant’s 
waiver so that a verdict for plaintiff 
must stand. Hilton v. Hanson, 62 A. 
797, 101 Me. 21. 


[b] Evidence held insufficient to 
show waiver. Lohmuller Building Co. 
of Baltimore City v. Barrett, 127 A. 
482, 146 Md. 617. 


26. Carter-Patterson Detective 
Agency v. Harris, 71 S.E. 497, 9 Ga. 
App. 345. 


27. Nitzke v. White, 152 N.Y.S. 
1044. 
28. See supra text and notes 26, 27; 


and see supra § 118. 


29. [a] Evidence held sufficient 
to show amount of work done by 
plaintiff as against a contention that 
it was too indefinite. Hoefflin v. Wilk- 
erson, 210 S.W. 667, 184 Ky. 484. 


[b] Evidence held insufficient to 


plaintiffs delay in performancee,?? or that perform- 
ance was sufficient.?* x 


[§ 124] K. Trial, Judgment, and Appeal and Er- 
ror—l. Trial—a. In General. Where the case is 
tried by jury, and the whole evidence is sufficient to 
warrant submission to them,?* it is for the jury to 


support a finding as to the amount of 
work done in excavation where vague 
and indefinite. Schwerin v. De Graff, 
19 Minn. 414. 


30. [a] Evidence held sufficient to 
show that architects completed plans 
and specifications, entitling them to 
compensation therefor. Mitchell v. 
Williams, 123 So. 197, 11 La.App. 193. 


31. [a] Evidence held sufficient, 
in an action to recover for labor and 
material furnished in installing heat- 
ing systems, to support a jury’s find- 
ings in favor of plaintiff and to the ef- 
fect that the failure of the system 
to function was due to the chimney 
flues being of insufficient size, and 
that defendant agreed to assume the 
risk of the flues being inadequate. 
Lawton v. Newport Industrial Co., 115 
A. 645, 44 R.I. 91. 


_ 82. [a] Evidence held sufficient, 
in a suit for work and labor on an 
automobile, to show that defendant 
was entitled to a set-off on account of 
plaintiff's unwarrantable delay in 
making the repairs. Bertschy Motor 
5 v. Brady, 149 N.W. 42, 168 Iowa 


33. [a] Evidence held sufficient 
to: (1) Sustain a finding that automo- 
bile repairs were made in a workman- 
like manner, that materials were not 
defective, and'that plaintiff was enti- 
tled to recover. Universal Motor Co. 
v. Rolland, (La.App.) 141 So. 95. (2) 
Support a finding that plaintiff per- 
formed work and furnished mate- 
rials, so as to make defendant liable 
on an implied contract. Remmers v. 
Sane 134 S.W. 1042, 155 Mo.App. 


eee Kerr v. Cusenbary, 60 Mo.App: 


[a] Evidence held snufficient to 
carry case or issue to jury.—(1) Gén- 
erally. Séveringhaus Printing Co, v. 
Thompson, 241 Ill.App. 35; Parrish v. 
Bradley, 41 N.W. 818, 78 Mich. 610; 
Emory v. Emory, (Mo.) 53 S.W.(2d) 
908; Meyers v. R. C. Greer & Sons 
Realty Co., 70 S.W. 914, 96 Mo.App. 
625; Lyon vy. West Side Transfer Co., 
117 N.Y.S. 648, 132App.Div. 777. (2) 
In an action for wérk and labor done 
by a person subsequently declared 
insane. Hunter v. Pryor, (Mo.App.) 
292 S.W. 1062. (3) In an action by a 
plumbing contractor for services ren- 
dered. Rothenberg v. Greenthal, 161 
N.Y.S. 1044, 175 App.Div. 444. (4) In 
a suit to recover the amount due for 
threshing wheat. Glaze v. Metcalf 
Thresher Co., 168 P. 219, 67 Okl. 22. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pass on the credibility of all the testimony,®® and 
the weight and sufficiency of the evidence,** and to 
determine the issues under the guidance of instruc- 
tions from the court.s7 Issues raised by the plead- 
ings and evidence should be submitted to the jury,*® 
and the case should be submitted to the jury if there 
is any evidence reasonably tending to support the 
issues arising under the pleadings.*® Thus, where 
there is some evidence of work done and materials 
furnished, raising an implied contract to pay what 
they were worth, and some evidence from which a ju- 
ry could infer their value, it is proper to submit the 
ease to the jury.*® Where, however, the evidence is 
such as to establish a fact beyond dispute, the court 
may properly withdraw such issue from the jury.*? 


Order of trial or proof. In an action for services 
rendered, it devolves on plaintiff to make out his case 
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and then on defendant to make out his defense, and 
until plaintiff has ended defendant has no right to 
begin.42 In the absence of evidence as to how much 
work was done by plaintiff, it has been held error to 
admit testimony as to the total amount of work 
done.t® Rendition of services need not be conclu- 
sively established before introduction of proof as to 
value.** 


[§ 125] b. Questions of Law and Fact*®—(1) In 
General. In actions to recover for services, work 
and labor, or incidental materials, as in other civil 
cases,*® questions of law should be determined by 
the court and not submitted to the jury,*? but if 
more than one reasonable inference may be drawn 
from the evidence, questions of fact are to be deter- 
mined by the jury or trial court.48 Thus, on conflict- 
ing evidence it is for the jury or trial court to de- 


' 48 N.D. 609. 


_ his home. 


(5) In an action on an account for 
labor and material used in the repair 
of plaintiff's automobile. Lee v. Ce- 
rise, 201 P. 47, 70 Colo. 327. (6) In 
an action for the reasonable value of 
labor and materials bestowed upon 
metal patterns, evidence as to the 
hours of labor necessary and the val- 
ue of materials furnished raised a 
question for the jury. Hart-Parr Co. 
v. Barth Mfg. Co., 249 F. 629, 161 C.C. 
A. 539. (7) Evidence, to support de- 
fendant’s counterclaim for labor and 
services rendered plaintiff in building 
a gravel road, held sufficient to re- 
quire submission of the issue to the 
jury. Hurricane Tp. Gravel Road Co. 
v. Bradley, (Mo.App.) 204 S.W. 1113. 
(8) In an action against the secreta- 
ry and treasurer of a partnership as- 
sociation for services in keeping its 
books, where the answer did not un- 
qualifiedly admit the validity of the 
claim or any part of it, and the evi- 
dence showed the rendition of an ac- 
count for services and the reply ask- 
ing for a corrected bill and the return 
thereof, there was a prima facie case 
of liability requiring the submission 
of the issue to the jury. McCain vy. 
Smith, 130 N.W. 342, 164 Mich. 683. 
And evidence has been held sufficient 
to take to the jury particular issues, 
such as: (9) Contract between the 
parties. Leverone v. Leverone, 107 N. 
BH, 527, 220 Mass. 149. (10) Existence 
of agency. Stewart v. Scott, 27 U.C. 
Q.B. (Ont.) 27. (11) Individual lia- 
bility of widow, in an action for the 
value of personal services against a 
widow and her husband’s_ estate. 
Bounds v. Galbraith, 200 P. 1082, 117 
Wash. 225. (12) Promise to pay and 
intention to demand payment. Freel 
v. Harken, 135 N.W. 648, 155 Iowa 146 
(evidence offered in support of coun- 
terclaim for work and materials). 
(13) Reaching of positive agreement 
as to amount due. Schumacher v. Mof- 
fitt, 142 P. 353, 71 Or. 79. (14) Value 
of services. Bronstein v. Ryan, 241 
P. 539, 78 Colo. 231; Orcutt v. White, 
190 N.W. 660, 220 Mich. 590. (15) 
Whether services were of value and 
accepted by defendant. Roskilly v. 
Steigers, 70 S.W. 909, 96 Mo.App. 576. 


[b] Evidence held insufficient to 
carry case or issue to jury: (1) Quan- 
tum meruit for a drilling of a well. 
Kupfer v. McConville, 185 N.W. 1005, 
(2) Services under con- 
tract which plaintiff was unable to 
perform. Preble v. Preble, 97 A. 9, 
115 Me. 26. (8) Value of services in 
connection with the sale of land. 
Sayers v. Crane, 81 N.W. 473, 107 Mo. 
App. 407. (4) Question of express 
or implied contract by deceased to pay 
relatives for taking care of him and 
Anderson y. Houpt, 184 N. 


BE. 29, 43 Ohio* App. 538. (5) Under 


cross complaint to recover money paid 
for repairing an automobile on_ the 
ground that it was unskillfully done, 
evidence held insufficient to make a 
question for the jury. Sunset Motor 
Pat v. Woodruff, 228 P. 519, 130 Wash. 


Questions of recs as for jury see 
infra §§ 125-127 


ie Kerr vy. Gusenna, 60 Mo.App. 


36. Parrish v. Bradley, 41 N.W. 
818, 73 Mich. 610; Hull v. City of St. 
doaukes 40 S.W. 89, 138 Mo. 618, 42 L.R. 


fa]. Weight of expert testimony as 
to value of services is for the jury. 
Hull v. City of St. Louis, 40 S.W. 89, 
138 Mo. 618, 42 L.R.A. 753. 


rehy Kerr v. Cusenbary, 60 Mp.App. 


Instructions see infra § 130. 


38. De Cesare v. Flaurand, 74 N.Y. 
S. 593, 69 App.Div. 299; Kaufman Ad- 
vertising Agency v. Snellenburgh, 88 
N.Y.S. 199, 43 Mise. 317. 


39. Mich.—McCain vy. Smith, 130 
N.W. 342, 164 Mich. 683. 


Mo.—Rutledge, ete., Realty Co. v. 
Serene 106 S.W. 1126, 128 Mo.App. 


eRe Bla v. Phelps, 43 A. 977, 
63 Re J.Law 346. 


Y.—Marion vy. Farnan, 22 N.Y.S. 
946, “68 Hun 383. 


CPi en Vv. Inabniet, 31 S.E. 297, 
53 S.C. 382 


Veizh gaiby v. Hendee, 56 Vt. 209. 


Wash.—Wright v. Lake, 93 P. 1072, 
48 Wash, 469. 


[a] If there was substantial evi- 
dence supporting plaintiff’s claim for 
labor performed and money expended 
in management and operation of de- 
fendant’s farm, the case was for the 
jury.—Picknell v. Bean, 130 A. 578, 99 
Wy, BE 

40. King v. Holbrook, 33 A. 965, 58 
N.J.Law 369. 


41. Elliott v. Bidwell, 152 N.W. 286, 
35 S.D. 370. 


[a] For example, where the undis- 
puted evidence showed defendant’s li- 
ability for labor and materials, al- 
though the reasonable value thereof 
was in conflict, the court properly 
submitted to the jury only the ques- 
tion of reasonable value and took from 
it the issue as to defendant’s liability. 
ener v. Bidwell, 152 N.W. 286, 35 S. 


Direction of verdict or nonsuit see 
infra § 129. 


42. Battimore, ete., R. Co. v. Laf- 
ferty, 14 Gratt. (55 Va.) 478; Balti- 
more, etc., R. Co. v. Polly, Woods & 
Co., 14 Gratt. (55 Va.) 447 (both cas- 
es holding that defendant has no 
right to stop plaintiff in the course of 
making out his case by offering to 
show that the work was done under 
a special contract, it not having ap- 
peared from anything proved by 
plaintiff that there was any such con- 
tract). 


43. Alderton vy. Wright, 45 N.W. 
968, 81 Mich. 294. 


44. St. Louis, ete., R. Co. v. Kirk- 
patrick, 34 P. 400, 52 Kan. 104. 


[a] For example, in an action for 
Services rendered, in order that a 
witness may testify as to the value 
of such services, their rendition need 
not be conclusively shown; but it is 
sufficient if there is evidence tend- 
ing to establish the claim. St. Louis, 
etce., R. Co. v. Kirkpatrick, 34 P. 400, 
52 Kan, 104. 


45. Sufficiency of evidence to car- 
ry case or issue to jury see supra § 
124 note 34 [a], [b]. 

46. See Trial §§ 313-459. 

47. Wood v. Lewis’ Estate, 167 S. 
W. 666, 183 Mo.App. 553. 


48. U.S.—Pipe & Tube Bending 
Corporation of America v. Cornine- 
Hekanson Die-Casting Co., 27 F.(2d) 


A eer v. Acker, 78 So. 76, 
201 Ala. 300. 


Ark.—Willard v. Compton, 162 S. 
W. 50, 110 Ark. 632. 


Cal.—Snow Mountain Water & 
Power Co. v. Kraner, 216 P. 589, 191 
Cal. 312. 


Colo.—Bronstein vy. Ryan, 241 P. 
539, 78 Colo. 231. ; 


Ga.—Anderson v. American Nat. 
page of Macon, 108 S.E. 613, 152 Ga. 


Ill.— Garfield v. Huls, 54 Ill. 427. 


Ind.—Rossow v. Doebling, 83 N.BH. 
248, 41 Ind.App. 238. 


Iowa.—Snyder y. Nixon, 176 N-W. 
808, 188 Iowa 779; Peacock v. Glee- 
sen, 90 N.W. 610, 117 Iowa 291. 


Ky.—Black vy. Meaux, 4 Dana 188. 


Me.—Thurston v. Nutter, 134 A. 
506, 125 Me, 411, 47 A.L.R. 1156. 


_Md.—Houston vy. Monumental Ra- 
dio, 148 A. 536, 158 Md. 292. 


Mass.—Therrien vy. Le Blanc, 185 
N.E. 15. 


i MighorS trons v. Saunders, 15 Mich. 
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cide questions relative to acceptance of the work by 
defendant,*® amount of benefit received by defend- 
ant,°° whether services were rendered by plaintiff for 
defendant,®! character and extent thereof,®? the date 


WORK AND LABOR 


from which compensation was to commence,®? the ex- 


Minn.—Rand v. Sage, 102 N.W. 864, 
94 Minn. 344. 


Miss.—Gulf & S. I. R. Co. v. Magee 
muPEppouse Co., 67 So. 648, 109 Miss. 


Mo.—Waddell & Son y. Kansas City 
Rys. Co,, 247 S.W. 427, 213 Mo.App. 
124; Kerr v. Cusenbary, 60 Mo.App. 
558; Green vy. Von Der Ahe, 36 Mo. 
App. 394. 


Mont.—Lappin v. Martin, 228 P. 763, 
71 Mont. 233; Cook & Woldson v. Gal- 
latin R. Co., 73 P. 181, 28 Mont. 509. 


Neb.—Plath v. Brunken, 167 N.W. 
567, 102 Neb. 467. 


N.H.—Union Hosiery Co. v. Hodg- 
son, 57 A. 384, 72 N.H. 427. 


N.Y.—Hahn v. Watt, 104 N.Y.S. 
846; Colgan v. Aymar, Lalor 27. 


Pa.—Guyon v. Schuylkill Forge Co., 
120 A. 279, 276 Pa. 350; Humbert v. 
Colonial Trust Co., 112 A. 33, 269 Pa. 
132. 


R.I.—Corcoran y. Taubert, 165 A. 


442. 


S.c.—Blowers v. Southern R. Co., 
50'S. B19, 770 S.C. 377. 


Tex.—Mailander v. Continental 
State Bank of Beckville (Civ.App.) 
11 S.W.(2d) 615. 


Wash.—Morrissey v. Faucett, 68 P. 
352, 28 Wash. 52. 


W.Va.—Alfred y. Snyder, 111 S.E. 
832, 90 W.Va. 693. 


{a] For example (1) whether a 
former recovery covered part or all 
of the services sued for was, under 
conflicting evidence, a question of fact 
for the determination of the jury and 
was properly submitted to them. 
Green vy. Von Der Ahe, 36 Mo.App. 
394. (2) In an action to recover the 
value of steam furnished defendant 
for mechanical and heating purposes, 
where different inferences could be 
drawn from the facts proved as to 
ownership of coal used, the issue of 
such ownership was for the jury. 
Union Hosiery Co. vy. Hodgson, 57 A. 
384, 72'N.H. 427. °(3) Whether de- 
fendant’s promise was an original un- 
dertaking to pay or a promise mere- 
ly collateral to the original contract 
was for the jury. Hahn y. Watt, 104 
N.Y.S. 346. (4) Whether the presi- 
dent of a corporation, when promis- 
ing to pay for services, acted individ- 
ually or for the corporation or for 
both, was for the jury under the evi- 
dence. Houston v. Monumental Ra- 
dio, 148 A. 536, 158 Md. 292. . (5) 
Whether plaintiff's work went into 
defendants’ building rather than on a 
truck was, under the evidence, for 
the jury. Macke v. Harris, (Mo. 
App.) 27 S.W.(2d) 1079. 
in a suit to enforce an. agreement by 
a man to leave all of his property to 
plaintiff in consideration of services, 
the evidence, if believed, was ample 
to establish her right to recover rea- 
sonable compensation, although the 
evidence for defendant would have 
supported a verdict against her, the 
case was properly submitted to the 
jury. Humbert v. Colonial Trust Co., 
do wAn oO, 269) ea wmilas. Gi)! Un) ran ac= 
tion for labor performed and money 
expended for defendant, it was held 
that the question whether credit 
should be allowed to defendant for 


(6) Where, 


the usable value of a team of horses 
owned by him and used by plaintiff 
was one of intent for the jury. Wil- 
lard v. Compton, 162 S.W. 50, 110 
Ark. 632. (8) Whether a stenogra- 
pher, rendering services for an attor- 
ney, extended credit to the attorney, 
or to his clients, so as to require an 
action against them for the services, 
was for the jury. Van Valkenburgh 
Ye Van Doren, 148 N.Y.S. 86, 86 Misc. 


[b] Although a preponderance of 
evidence supported defendant’s con- 
tention that plaintiff was concluded 
by weekly statements and remittanc- 
es on account of work done by him 
in the manufacture of steel rings for 
defendant, where plaintiff testified 
that he received only one statement 
and then took the matter up with de- 
fendant’s president, who promised 
that the price would be made right 
when the work was‘finished, the ques- 
tion was for the jury. Guvyon v. 
Schuylkill Forge Co., 120 A. 279, 276 
Pa. 350. 


Decision by jury or trial court of 
questions relative to: 


Family relations see infra § 126. 
Special contract see infra § 127. 


Value or amount of compensation see 
infra § 128. 


49. Denson v. Acker, 78 So. 76, 201 
Ala. 300. 
[a] Voluntary acceptance of 


work.—Where defendant denied the 
contract, and plaintiff sought to re- 
cover, on common counts, if the jury 
should find there was no contract, it 
was for the jury to determine from 
conflicting evidence whether defend- 
ant had voluntarily accepted plain- 
tiff’s work and materials. Denson vy. 
Acker, 78 So. 76, 201 Ala. 300. 


50. Jackson Lumber & Supply Co. 
v. Deaton, 272 S.W. 717, 209 Ky. 239; 
Thurston v. Nutter, 134 A. 506, 125 
Me. 411, 47 A.L.R. 1156. 


[a] For example (1) the amount 
of benefit rendered to a person under 
contract to support her, in return for 
her property in an action on quantum 
meruit, is a question of fact for the 
jury. Thurston v. Nutter, 134 A. 506, 
125 Me. 411, 47 A.L.R. 1156. (2) The 
measure of recovery on quantum mer- 
uit is the benefit received, which will 
be determined by the jury under all 
the facts. Jackson Lumber & Supply 
v. Deaton, 272 S.W. 717, 209 Ky. 

39. 


51. Rand v. Sage, 102 N.W. 864, 
94 Minn. 344; Lappin v. Martin, 228 
Pi 163,°71) Mont. 1233. 


52. Mailander v. Continental State 
Bank of Beckville, (Tex.Civ.App.) 11 
S.W.(2d) 615; Kubey v. Coast Athle- 
tic Club, 20 P.(2d) 21, 172 Wash. 305. 


[a] Number of hours of work per- 
formed.—Whether a workman sent 
to take down and reset bank fixtures 
worked the number of hours charged 
was for the jury on conflicting evi- 
dence. Mailander v. Continental 
State Bank of Beckville, (Tex.Civ. 
App.) 11 S.W.(2d) 615. 


Gratuitous character of services 
see infra text and note 57. 


53. Morrissey v. Faucett, 68 P. 352, 
28 Wash. 52. 


[§ 125 


istence and amount of indebtedness,°* the existence 
of a profit-sharing agreement,®* expectation of pay- 
ment,®* or the gratuitous character of the services,** 
implication of a contract for compensation,®*® use by 


54. Bailey v. Fenter, 5 S.W.(2d) 
291,. 176 Ark. 1075. 
. Rossow v. 83 N.E. 


55. Doebling, 
248, 41 Ind.App. 23. 


[a] For example, in an action for 
work and labor on a farm, on con- 
flicting evidence, it was held a ques- 
tion for the court sitting as a jury 
to determine whether defendant was 
to share in the profits only, or was 
to receive the reasonable value of his 
services. Rossow“v. Doebling, 83 N. 
E. 248, 41 Ind.App, 23. 


56. Bryant v. Fogg, 134 A. 510, 125 
Me. 420. 


57. Cal.—Asher v. Martin, 279 P. 
810, 100 Cal.App. 217. 


Idaho.—Hartley v. Bohrer, 11 P. 
(2d) 616, 52 Idaho 72. 


eth eee v. Fagan, 46 II1l.App. 
Mo.—Strother v. De Witt, 71 S.W. 
1129, 98 Mo.App. 293. 
S.C.—Jones v. Jones, 123 S.E. 763, 
129 S.C. 8; Blowers v. Southern R. 


Co., 50 S.E. 19, 70 S.C. 377. 


W.Va.—Alfred v. Snyder, 111 S.E. 
832, 90 W.Va. 693. 


“Whether the services rendered 
were intended as a gratuity is a ques- 
tion of fact to be left to the jury.” 
ae v. Cusenbary, 60 Mo.App. 558, 


“Whether the services were offered 
and accepted as a gratuity, and there- 
fore not ‘convertible into a debt, or 
whether the circumstances of the case 
were sufficient to warrant the infer- 
ence of an implied promise to receive 
and pay for the service, was a ques- 
tion to be determined by the jury un- 
der proper instructions. The instruc- 
tions were properly given, and the 
evidence, in our judgment, was suf- 
ficient to justify the conclusion to 
which the jury arrived.” Fagan v. 
Fagan, 46 Ill.App.202, 203. 


[a] Whether beneficial act done or 
services rendered was intended as 
gratuity or not is a question for the 
jury, under all the circumstances. 
Strother v. De Witt, 71 S.W. 1129, 98 
Mo.App. 293; Voerster v. Kunkel, 86 
Mo.App, 194. 


Character and extent of services 
generally see supra text and note 52. 


58. Ga.—Anderson v. American 
pibéa Pans of Macon, 108 S.E. 613, 152 
a. 86. 


Ky.—Black v. Meaux, 4 Dana 188. 
Mich.—Strong y. Saunders, 15 
Mich. 339. 


Miss.—Gulf & S. I. R. Co. vy. Magee 
Warehouse Co., 67 So. 648, 109 Miss. 9. 


Mo.—T. L. Horn Trunk Co. vy. Johns, 
(App.) 202 S.W. 427. 


[a] For example (1) in an action 
against two banks to recover for seryv- 
ices as a member of a liquidating 
committee, one bank taking over the 
assets of another financially embar- 
rassed, whether there was an implied 
contract to pay for services rendered 
by plaintiff was for the jury. Ander- 
son v. American Nat. Bank of Macon, 
108 S.E. 613, 152 Ga. 86. (2) Wheth- 
er there was an implied promise to 
pay a vendor of a trunk for repairs 
after former repairs had been made 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 125-127] 


defendant of the product of plaintiff’s work,®® and 
waiver by defendant of defects in the work.®° 


[§ 126] (2) Family Relationship and Implied 


Contract when Relationship Exists. 


tract of hiring is ordinarily presumed from the ren- 
dition of valuable services with the assent, or on the 
request of, the recipient,®! where the parties sustain 
a family relationship the question of whether there 
was an agreement for compensation becomes one for 
The existence of a family relation be- 
tween the performer and recipient of services is a 
mixed question of law and fact,®* which should be 
decided by the court if the facts are clear and undis- 


the jury.®? 


gratuitously was held, under the evi- 
dence, questions of fact for the low- 
er court. TL: Horn’ Trunk Co: rv. 
Johns, (Mo.App.) 202 S.W. 427. 


59. Wiertz Silk Mfg. Co. v. Louis 
Metzger & Co., 139 N.Y.S. 926. 


[a] For example, in an action for 
manufacturing silk thread into cloth 
of gold, in which defendant counter- 
claimed for the value of thread de- 
livered and not used, it was a jury 
question whether any of the thread 
delivered was not used by defendant 
and retained. Wiertz Silk Mfg. Co. v. 
Louis Metzger & Co., 139 N.Y.S. 926. 


60. Garfield v. Huls, 54 Ill. 427. 


[a] Defeydant’s failure to com- 
plain of alleged defects in the per- 
formance of work in threshing clover 
seed_was, under the circumstances in- 
volved, only evidence of his waiver of 
such defects, so that it was error to 
instruct that it constituted a waiver 
of objections to defects, and the ques- 
tion of waiver should have been left 
eas jury. Garfield v. Huls, 54 Ill. 


61. See supra §§ 9-15. 
62. Johnson vy. Johnson, 150 S.W. 
1130, 166 Mo.App. 732 


63. Wood v. Lewis’ Estate, 167 S. 
W. 666, 183 Mo.App. 553. 


64. Woody. Lewis’ Estate, supra. 
65. Wood y. Lewis’ Estate, supra. 


66. Hamilton v. Hamilton’s Es- 
tate, 59 N.E. 344, 26 Ind.App. 114; 
In re Bishop’s Estate, 106 N.W. 637, 
130 Iowa 250. 


67. Ark.—Hogg v. Laster, 19 S.W. 
SSS eb OMATKA E882: 


Ga.—Murrell v. Studstill, 30 S.E. 
750, 104 Ga. 604; Edwards v. Smith, 
157 S.E. 348, 42 Ga.App. 730. 


Idaho.—Hartley v. Bohrer, 
(2d) 616, 52 Idaho 72. 


Tll.—Heffron v. Brown, 40 N.E. 583, 
155 Ill. 322 [aff 54 Ill.App. 377]. 


Ind.—Helzler’s Estate v. Bossard, 
33 N.E. 217, 6 Ind.App. 701. 


Iowa.—Snyder v. Nixon, 176 N.W. 
808, 188 Iowa 779. 


Me.—Bryant v. Fogg, 134 A. 510, 
125 Me. 420; Cheney vy. Cheney, 119 
A. 531, 122 Me. 556. 


Mass.—Therrien v. Le Blane, 185 
N.E. 15; Guild v. Guild, 15 Pick. 129. 


Mich.—Sammon y. Wood, 65 N.W. 
529, 107 Mich. 506; Coe v. Wager, 3 
N.W. 248, 42 Mich. 49. 


Minn.—Johanke vy. Schmidt, 82 N. 
W. 582, 79 Minn. 261. 


TL TP: 


Mo.—Hart v. Hess, 41 Mo. 441; 
Smith v. Myers, 19 Mo. 433; Finnell 
v. Gooch, 59 Mo.App. 209; Koch y. 
Hebel, 32 Mo.App. 103. 
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Although a con- 


Neb.—Plath v. Brunken, 167 N.W. 


567, 102 Neb. 467. 


N.Y.—Koebel vy. Beetson, 98 N.Y.S. 
408, 112 App.Div. 639. 


’ Pa.—Neel’s Adm’r v. Neel, 59 Pa. 
347; Smith v. Milligan, 43 Pa. 107. 


R.I.—Corecoran y. Taubert, 165 A. 


442: Brown v. Cummings, 62 A. 378, 
qe R.I. 869; Partlow v. Cooke, 2 R.I. 


S.C.—Jones v. Jones, 123 S.E. 763, 
TAG" SsOles. 


Vt.—Covey v. Rogers, 78 A. 792, 84 
Vt. 151; Westcott v. Westcott’s Es- 
tate, 39 A. 199, 69 Vt. 234. 


W.Va.—Alfred v. Snyder, 111 S.E. 
832, 90 W.Va. 693. 


[a] Even where family relation- 
ship exists, the question of whether 
claimant’s services were gratuitous is 
one of intent for the jury. Hartley 
v. Bohrer, 11 P.(2d) 616, 52 Idaho 72. 


[b] Peculiarly within province of 
jury.—(1) Determination of whether, 
under the circumstances in each case, 
services rendered by a relative were 
on the basis of contract is peculiarly 
the province of the jury. Bryant v. 
Fogg, 134 A. 510, 125 Me. 420. (2) 
Where services are rendered by a 
daughter-in-law to her father-in-law 
during his wife’s last illness, with- 
out express agreement for compensa- 
tion, but with the expectation that 
she would be paid something, and 
where there is evidence sufficient to 
support a finding that the services 
were rendered under circumstances 
consistent with contract relations and 
the circumstances and conduct jus- 
tify such expectations, the law makes 
it peculiarly the province of the jury 
to determine whether the services 
were rendered on a basis of contract 


or not. Cheney v. Cheney, 119 A. 531, 
122 Me. 556. 
[ec] Brother and sister.—Whether 


there was a mutual understanding 
that a sister performing services for 
a brother should have reasonable 
compensation for the services was, 
under the s,evidence, for the jury. 
Covey v. Rogers, 78 A. 792, 84 Vt. 151. 


[d] Girl taken into family.— 
Where evidence is conflicting as to 
conditions under which a girl was 
taken into and retained in a family 
and as to the value of services ren- 
dered to the family, whether she is 
entitled to compensation is for the 
jury. Plath vy. Brunken, 167 N.W. 
567, 102 Neb. 467. 


[e] In action by child.—(1) In an 
action by a daughter against the es- 
tate of her deceased father to recover 
for services rendered, it appearing 
that the daughter was in indigent 
circumstances, and that her husband 
was but a laboring man, with little 
to supply even the needs of his own 
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puted,** although where the facts are doubtful and 
disputed, the issue should be left to the jury. 65 Thus, 
on conflicting evidence, it is for the jury or trial 
court to determine whether the parties to an action 
for services rendered lived together as members of 
the same family,®* whether, when services were ren- 
dered by one member of a family to another, they 
were gratuitous or the subject of an implied contract 
for compensation,®? and any other questions of fact 
that may arise.°§ 


[§ 127] (3) Special Contract and Questions Aris- 
ing Therefrom. On conflicting evidence it is for the 
jury or trial court to determine as matters of fact 


family, and that deceased was a man 
of property and incapable by reason 
of sickness to render any reciprocal 
services, and that the daughter fre- 
quently without objection stated in 
the presence of deceased that she ex- 
pected pay for her services, whether 
the daughter intended to charge for 
the services and decedent to pay 
therefor was for the jury. Snyder v. 
Nixon, 176 N.W. 808, 188 Iowa 779. 
(2) In an action by a daughter to re- 
cover for services rendered her fath- 
er, whether the daughter’s letter to 
a brother showed that she had no 
expectation, when she rendered sery- 
ices, of being paid was a question for 
the jury. Bryant y. Foss, 134 A. 510, 
125 Me. 420. 


f£qonin dauchtenindews action to 
recover for boarding and nursing her 
father-in-law, whether services were 
rendered as a gratuity was a ques- 
tion of fact for the jury. jones Vv. 
Jones, 123 S.E. 763, 129 S.C. 


[g] In action against ee for 
services rendered during a period of 
thirty years caring for his farm and 
stock, during which time plaintiff re- 
ceived very little therefor, defended 
on the ground that plaintiff was a 
member of his family, and that the 
services were rendered gratuitously, 
such issue was properly submitted to 
the jury. Alfred v. Snyder, 111 S.E. 
832, 90 W.Va. 693. 


[h] Where services were rendered 
plaintiff’s stepmother and aunt with 
expectation of a legacy based on her 
statements of intention, and a will 
was executed, but revoked by mar- 
riage, it was a question for the jury 
whether there was an implied prom- 
ise to pay reaSonable value. Deas v. 
Jeffcoat, 116 S.E. 546, 29 Ga.App. 791. 


[i] Whether domestic services 
were rendered by sister of wife to 
the wife and husband for six years 
before commencement of action in 
expectation that a reasonable sum 
would be paid was for the jury. 
een v. Le Blanc, (Mass.) 185 N. 


68. See cases infra this note. 


[a] Payment or gift.—In an ac- 
tion by a daughter to recover for 
services rendered her father in doing 
household work, questions of fact, 
such as whether, when she was leav- 
ing home, defendant offered her two 
hundred dollars as payment for her 
services, not as a gift, were for the 


jury. Wiley Vv. wiley, (Mo.A 182 
S.Ww. 107. PR:? 
[b] Proper performance of duties 


by persons in loco parentis.—In an 
action for plaintiff's services while 
living with defendants, who stood in 
loco parentis to her, whether they 
properly performed their duties so as 
to relieve them from liability was for 
the jury. Ingram v. Basye, 135 P. 
883, 67 Or. 257. 
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whether a contract was made between the parties,®® 
what were its terms,’° whether changes in specifica- 
tions were contemplated by the contract’+ or reason- 
able in character,’? modification of the contract,’* 
the amount and character of work done under the 
contract,‘+ completion as per contract,?® good faith 
of the performer in his effort to complete,*® the right 
of the performer to stop work thereunder,*’? substan- 
tial performance,’® and defendant’s acceptance of 
the work done.?® 


[§ 128] ¢. Determination of Value of Work and 
Amount of Compensation. On conflicting evidence, 
questions as to the amount of compensation or re- 
covery,®° such as an agreement to perform work for 
the compensation provided in the original contract,§+ 
or the value of work or materials,®? are for the jury 
or trial court to determine as matters of fact, and, 
where evidence as to the agreed price is conflicting, 
the amount of recovery is a question for the jury.** 
Where there are any data in evidence on which a 
jury may exercise their own knowledge as to the val- 
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ue of services, such issue is peculiarly one for their 
determination.’ Where a case is being tried on the 
quantum meruit and the jury find for plaintiff, they 
have the legal right to determine the reasonable val- 
ue of his services from the evidence in the case,*® 
and the reasonable value of work performed has been 
held for the jury where the amount of compensation 
was not fixed by the parties,8® or where it was,®* al- 
though if the amount of compensation is controlled 
by contract provisions, the issue of the value of the 
work should not be submitted to the jury.*® 


[§ 129] d. Dismissal, Nonsuit, Demurrer to Evi- 
dence, and Direction of Verdict.. Where there is 
no conflict in the evidence and nothing for the jury 
to determine the court should direct a verdict,®® al- 
though a verdict should not be directed where to do so 
involves an invasion of the province of the jury,°®° 
and where there is conflicting evidence as to a mate- 
rial issue, a motion to have the case withdrawn from 
the jury is properly denied.®+ In an action to recov- 
er compensation for services rendered, a verdict 


69. Thurston v. Nutter, 134 A. 506, 
125 Me. 411, 47 A.L.R. 1156. 


70. Catazano vy. Jackson, 73 So. 
510, 198 Ala. 302; Thurston v. Nutter, 
134 A. 506, 125 Me. 411, 47 A.L.R. 1156. 


[a] For example, in a suit for 
work done and material furnished at 
defendant’s request in the construc- 
tion of a house, whether plaintiff was 
to put in certain steps was for the 


jury. Catanzano v. Jackson, 73 So. 
510, 198 Ala. 302. 
71. Tribble v. Yakima Valley 


Transp. Co., 171 P. 544, 100 Wash. 589. 


72. Snow Mountain Water & Pow- 
eal v. Kraner, 216 P. 589, 191 Cal. 
312. 


73. Colburn v. Krenning, (Mo.) 220 
S.W. 934. 


74. People v. Fidelity & Deposit 
Co. of Maryland, 218 N.W. 694, 242 
Mich. 123. 


75. Catazano v. Jackson, 73 So. 
510, 198 Ala. 302. 


76. Keene v. Kelley, 49 F.(2d) 874; 
Reynolds y. Cole, 172 N.E. 91, 272 
Mass. 282. 


77. Peacock v. Gleason, 
610, 117 Iowa 291. 


78. Reynolds v. Cole, 172 N.E. 91, 
272 Mass. 28%; Pelletier v. Masse, 143 
A. 609, 49 R.I. 408. 


[a] For example (1) whether con- 
tractors installing steel pipes for wa- 
tering a golf course, instead of iron 
pipes, performed the contract sub- 
stantially was for the jury. Reyn- 
olds v. Cole, 172 N.E. 91, 272 Mass. 
282. (2) Whether a contractor sub- 
stantially performed a contract re- 
quiring completion of plastering work 
before recovery of an installment, 
and whether defendant’s refusal to 
pay the installment justified the con- 
tractor’s abandonment, was for the 
jury. Pelletier v. Masse, 143 A. 609, 
49 R.I. 408. 


79. Catanzano v. Jackson, 73 So. 
510, 198 Ala. 302. | 


80. Hartsell v. Turner, 71 So. 658, 
196 Ala. 299; Winship v. Colbath, 121 
A. 236, 123 Me. 70; Lappin v. Martin, 
Cao ee wil Od5,.0 Ue MONT. 42335) Cook |. & 
Woldson v. Gallatin R. Co., 73 P. 131, 
28 Mont. 509. 


[a] For example, 


90 N.W. 


the amount to 


which one performing work under a 
contract wrongfully terminated was 
entitled for his services was for the 
jury, whose verdict will not be inter- 
fered with, because of uncertainties 
in the evidence, where the question 
was submitted to them on instruc- 
tions to which no exceptions were 
taken. Winship v. Colbath, 121 A. 
236, 123 Me. 70. 


81. Bibb Realty Co. v. S. F. Fulgh- 
we & Co., 108 S.E. 554, 27 Ga.App. 


82. Cal.—Nylund v. 
P. 374, 94 Cal.App. 441. 


Colo.—Bronstein v. Ryan, 241 P. 
539, 78 Colo. 231. 


Iowa.—Mansfield v. Maillory, 118 
N.W. 290, 140 Iowa 206; Hoyt v. Hoyt, 
115 N.W. 222, 137 Iowa 568. 


Ky.—Stout’s Adm’r v. Royston, 107 
S.W. 784, 32 Ky.L. 1055. 


Minn.—Johnson vy. Nelson, 218 N. 
W. 248, 174 Minn. 602. Rand v. Sage, 
102 N.W. 864, 94 Minn. 344. 


Mo.—Waddell & Son v. Kansas City 
Chi Co., 247 S.W. 427, 2138 Mo.App. 


Madsen, 271 


Neb.—Leidigh v. Keever, 97 N.W. 
801, 5 Neb. (Unoff.) 207. 


N.Y.—U. S. v. U. S. Fidelity, etce., 
Co., 123 N.Y.S. 938, 189 App.Div. 262. 


R.I.—Pelletier vy. Masse, 143 A. 609, 
49 RI. 408. 


Tex.—Myers  v. 
App.) 187 S.W. 5382. 


Wash.—Kubey v. Coast Athletic 
Club, 20 P.(2d) 21, 172 Wash. 305.. 


83. O’Connell v. E. C. King & Son, 
59 A. 926, 26 R.I. 544. 


84. Brown y. Eaton-Saussy & Co., 
156 S.E. 459, 42 Ga.App. 486. 


Necessity of opinion evidence as 
to value see supra § 121. 


85. Colburn v. 
220 S.W. 934. 


86. Hall v. Treadwell, 
125 Me. 506. 


[a] In action to recover for serv- 
ices as housekeeper and nurse, the 
amount of wages not having been 
fixed by the parties, their value was 
for the jury to determine. Hall y. 
Treadwell, 131 A. 10, 125 Me. 506. 


Grantham, (Civ. 


Krenning, (Mo.) 


131 A. 10, 


87. Kansas City Automobile 
School Co. v. Holeker-Elberg Mfg. 
Co., (Mo.App.) 182 S.W. 759. 


fa] For example, a _ reasonable 
price for work performed was a ques- 
tion for the jury notwithstanding an 
agreement as to price wltere recovery 
was sought on quantum meruit. 
Kansas City Automobile School Co. 
v. Holcker-Elberg Mfg. Co., (Mo.App.) 
182 S.W. 759. 


88. Frenkil v. Hagan, 125 A. 909, 
146 Md. 94. N 

[a] For example, in an action to 
recover for services in securing can- 
cellation of a contract to buy pipe, 
where testimony of both parties was 
that there was an express contract, 
and plaintiff contended that his pay- 
ment was to be a percentage of the 
contract price, and defendant that it 
was to be one hundred dollars, refus- 
al to submit to the jury the question 
of the value of the services was prop- 
oa ayideet v. Hagan, 125 A. 909, 146 


89. Converse v. Morse, 128 N.W. 
344, 149 Iowa 454. 


90. Brown v. Eaton-Saussy & Co., 
156 S.E. 459, 42 Ga.App. 486; Buckley 
ee 193 N.W. 218, 222 Mich. 


[a] Tllustration—In assumpsit 
for work and labor alleged to have 
been performed between April 2, 1918, 
and December 6, following, as a han- 
dy man in and about defendant’s 
premises, where the issues as to the 
employment, time, and wages were 
for the jury, and there was evidence 
of his being employed during that 
period, directing a verdict for plain- 
tiff for three months’ wages on the 
ground that the testimony of a con- 
tractor was the only evidence as to 
the definite time plaintiff was em- 
ployed, was error of which plaintiff 
could rightfully complain, since by 
directing the verdict for only three 
months’ wages the-court invaded the 
provinee of the ry. Buckley v. 
Driscoll, 198 N.W. 218, 222 Mich. 570. 


[b] Walue for jury.—Where value 
of services rendered without agree- 
ment as to value was for jury, di- 
rected verdict for amount sued for 
was error. Brown v. Eaton-Saussy & 
Co., 156 S.E. 459, 42 Ga.App. 486. 


91. Hipple v. Mason, 127 A. 383, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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should not be directed on the ground that the evi- 
dence is insufficient to enable the court to determine 
the extent or amount of the claim, where there is 
evidence that plaintiff performed the services, and 
as to their value.®* Where the evidence shows facts 
sufficient to support plaintiff’s claim for work or ma- 
terials, and defendant has introduced no counter- 
vailing evidence, it is proper to direct a verdict for 
plaintiff,°* although where the evidence raises an 
issue for the jury, direction of a verdict for plaintiff 
is improper.®* Direction of a verdict for defendant 
is proper where the evidence is insufficient to support 
plaintiff’s claim,®®> as where the evidence does not 
show any agreement either express or implied to pay 
plaintiff for his services,®® or where there is no evi- 
dence of a contract to pay for services which appear 
to have been voluntarily rendered,®? although, where 
there is evidence in support of plaintiff’s claim for 
services rendered sufficient to warrant its submission 
to the jury, the court may and should refuse to direct 
a verdict for defendant or to grant an instruction in 
the nature of a directed verdict.®® 


Dismissal and nonsuit. Nonsuit is properly order- 
ed where plaintiff fails to prove that he did certain 
work for defendant agreeably to a specific contract 
as alleged and also fails to show that his work was 
beneficial to defendant,®® where in assumpsit on an 
account for work and labor performed under a writ- 
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ten contract, but not in accordance with its terms, 
the contract, which is the basis of the estimate of 
damages, is not proved,! where there is no allegation 
or proof that the services were performed at the re- 
quest of defendant or that he derived any benefit 
therefrom,? where the evidence shows that the serv- 
ices were performed at the request of other persons 
than defendant,? where plaintiff claims for work and 
labor performed, and the evidence shows that he was 
the contractor furnishing the laborers to perform 
the work,* or where a declaration contains special 
and general counts in assumpsit for work and labor, 
and the proof received under the former count varies 
but would have supported the common counts which 
are not insisted upon. But a nonsuit may and 


should be denied where, although it is not shown that 


defendant requested the work to be done, it does ap- 
pear that he ratified the performance of such work 
by availing himself of the fruits thereof.* Direction 
of a nonsuit on the ground of a receipt showing pay- 
ment is error where plaintiff’s evidence shows that 
the receipt was based on defendant’s misrepresenta- 
tions,’ and, in an action for the reasonable value of 
services, plaintiff will not be nonsuited because the 
evidence shows that the services were performed un- 
der contract at a stipulated price.® In an action for 
work done for defendants in digging a well at the re- 
quest of defendant, where the complaint contains the 
quantum meruit count, it is error for the court to 


147 Md. 94. 


{a] Owner’s responsibility for 
abandonment of building contract.— 
Conflicting evidence as to whether 
owner was responsible for contrac- 
tor’s abandonment of building con- 
tract raised a question of fact, and 
denial of prayer to have case with- 
drawn from jury was proper. Hip- 
ple v. Mason, 127 A. 3838, 147 Md. 94. 


92. Mallory v. Tioga R. Co., 3 Abb. 
Dec. (N.Y.) 139, 3 Keyes 854, 1 
Transcr.A. 203, 5 Abb.Pr.N.S. 420, 36 
How.Pr. 202 [aff 39 Barb. 488]. 


93. -Barton, etc., Co. v. Grey, 121 
N.Y.S: 314. See George Thompson & 
Son Co. v. Holtzer-Cabot Electric Co., 
184 Ill.App. 475. 


{a] For examnle, where the un- 
contradicted evidence showed that 
plaintiff was employed by defendant 
to insert certain advertisements in 
designated papers, which it did, and 
that defendant later promised to pay 
plaintiff when it paid the papers, 
which was done, a verdict for plain- 
tiff was properly directed. Barton 
& Spooner Co. v. Grey, 121 N.Y.S. 314. 


94. Converse v. Morse, 128 N.W. 


344, 149 Iowa 454. 


[a] Illustration.—In an action to 
recover for services rendered by 
plaintiff and his son under a written 
contract, and for the services of a 
minor son, rendered under an im- 
plied contract without agreement as 
to the rate of compensation, and also 
for board furnished to farm laborers 
upon the account of defendant, the 
claim for compensation under the 
written contract was not controvert- 
ed, but the claims for the labor of 
the minor son and for board furnish- 
ed were put in issue, and the only 
evidence as to value upon those 
claims was that of plaintiff and his 
witnesses in the nature of opinion 
testimony, which was not controvert- 
ed. The court directed a verdict for 
plaintiff upon all of the claims. It 


was held that, while the direction of a 
verdict for services performed under 
the written contract as to which no 
evidence was offered would have been 
proper, yet, as to those services not 
based upon any agreement and as to 
the value of which there was only 
the expression of opinions by plain- 
tiff's witnesses, the court erred in 
accepting such testimony as conclu- 
sive, and should have left those ques- 
tions to the jury. Converse v. Morse, 
128 N.W. 344, 149 Iowa 454. 


[b] Evidence held insufficient for 
direction of verdict for plaintiff.— 
Ullman v. Rothschild, 94 N.Y.S. 726, 
107 App.Div. 607. 


95. Carlisle v. Champion, 138 So. 
828, 224 Ala. 144; Covel v. Turner, 41 
N.W. 1091, 74 Mich. 408. 


[a] In action for work and labor 
done for deceased stepmother, evi- 
dence required directed verdict for 
defendant. Carlisle vy. Champion,.138 
So, 828, 224 Ala. 144. 


96. Covel v. Turner, 41 N.W. 1091, 
74 Mich, 408. 


97. Harris v. Harris, 64 N.W. 15, 
106 Mich. 246. 


[a] By daughter-in-law for fath- 
er-in-law with whom she lived before 
and after her husband’s death. MHar- 
Sie v. Harris, 64 N.W. 15, 106 Mich. 


98. Ala.—Corley v. Brown, 51 So. 
731, 165 Ala. 2638. 


Mont.—Gardiner vy. Eclipse Grocery 
Co., 284 P. 490, 72 Mont. 540. 


Ohio.—Schlarman v. Heyn, 19 Ohio 
App. 64. 


R.I.—Farber Sheet Metal & Roofing 
Co. v. Merola, 128 A, 450. 


Vt.—Stalleto v. Plumley & Sargent, 
85 A. 975, 86 Vt. 444; Covey v. Rog- 
ers, 81 A. 1130, 85 Vt. 308. 


[a] In action against partnership 
to recover on quantum meruit for 


services performed, denial of instruc- 
tion in nature of motion for directed 
verdict was proper, where there was 
sufficient evidence, if believed by the 
jury, to warrant a verdict for plaintiff 
in some amount. Gardiner v. Eclipse 
Grocery Co., 234 P. 490, 72 Mont. 540. 


[b] In action on book account 
with common counts for work and 
labor performed and materials fur- 
nished, where defendants claimed 
that there were two separate transac- 
tions made by defendants individual- 
ly, whereas plaintiff claimed that con- 
tract, although referring to two sep- 
arate pieces of property, was made 
by defendants jointly, denial of de- 
fendants’ motion for directed verdict 
was: not error. Farber Sheet Metal 
SL OCRnE Co. v. Merola, (R.I.) 128 A. 


[ec] Where plaintiff suing for val. 
ue of work in cutting timber testified 
that he was told by defendant to stop 
cutting, a directed verdict for de- 
fendant on the ground that plaintiff 
had shown no reason for abandoning 
aes epee was properly denied. 

alleto v. umley & Sargent, 8 . 
975, 86 Vt. 444. > Sy ar 


99. Duffy v. Byrne, 9 La. 211. 


1. Webber vy. Shapleigh School 
Dist. No. 9, 45 Me. 299. i Seiiit 


2 Foy v. Craven C ty, 
944, 111 N.C. 129, RORY P eRe 


3. Bunker y. Blair, 4 i 
eaeniice i 4 P. 122, 14 


4 Diller v. Frantz, 5 Pa.Dist. 180, 
17 Pa.Co. 306. 


sore Hatch v. Adams, 8 Cow. (N.Y.) 
6 Maney vy. Hart, 39 P. F 
Wash. 67. z Bieta vairy: 


7. Husted vy. Sugarman, 150 A. 417, 
106 N.J.Liaaw 365. 


8 Floerke v. Teuscher Distilling 
Co., 20 Mo.App. 76. 
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take the case from the jury, and dismiss the suit, on 
the theory that the suit was on a contract under 
which plaintiffs were to be paid if they found wa- 
ter, and otherwise not.® A complaint should not be 
dismissed on the basis of facts not established by 


the evidence.?® 


Demurrer to evidence should be sustained where 
there is a total lack of evidence to prove value in an 
action as on the common counts for work and mate- 
rials,14 although such demurrer should be overruled 
where the evidence is sufficient to support the ac- 


tion.?? 
[§ 130] e. Instructions. 


The rules as to instruc- 
tions applicable in civil cases generally!® govern with 
respect to instructions in actions to recover for work 
and labor or incidental materials.++* 
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by members of the family, the courts should instruct 
the jury with great precision and positiveness as to 
the evidence necessary to establish a contract for 


Province of jury. Instructions should not invade 
the provinee of the jury,?® as by assuming matters 
which are questions for the jury,17 er by assuming 
the truth of one side’s testimony where there is sub- 
stantial conflict.1§ 
functions of the jury as to the amount of recovery 
where permitting them to disregard expert evidence 


Instructions properly define the 


on the value of the work in so far as it appears un- 


yeasonable.?® 


In actions for 


claims against the estates of decedents for services 


9. Littrell v. Wilcox, 22 P. 503, 9 
Mont. 97. 


10. Naylor & Newton v. Cutler, 150 
N.Y.S. 455. 


[a] Credit of defendants.—In an 
action to recover for work and labor 
performed and materials furnished, 
it was error to dismiss the complaint 
on the ground that defendants were 
entitled to a credit in excess of the 
amount owed to plaintiff where such 
fact was not established by the evi- 
dence. Naylor & Newton v. Cutler, 
150 N.Y.S. 455. 


11. Bishop, Babcock, Becker Co. v. 
Kloss, 164 S.W. 127, 177 Mo.App. 412. 


Proof of value as essential to re- 
covery see supra § 102. 


12. Pollard v. Carlisle, 
218 S.W. 921. 


[a] Evidence of request sufficient. 
—In an action on a quantum meruit 
for services rendered in purchasing 
hay for defendant, where the defense 
was a general denial, and where there 
was sufficient evidence of defend- 
ant’s request for performance of the 
work, the court properly overruled a 
demurrer to the evidence. Pollard v. 
Carlisle, (Mo.App.) 218 S.W. 921. 


13. See Trial §§ 460-777. 


14. See cases infra this and. fol- 
lowing notes. 


[a] Instructions held correct in 
respect of charge as to: (1) Amount 
of recovery. Ginsberg v. Myers, 183 
N.W. 749, 215 Mich. 148. (2) Effect 
of family relations. Miller v. Mil- 
ler, 94 N.E. 243, 47 Ind.App. 229. (3) 
Existence of a contract of employ- 
ment between plaintiff and defendant. 
Dockery v. Gardner, 15 P.(2d) 481, 141 
Or. 64. (4) Finding for plaintiff in 
the amount fixed by the bill of par- 
ticulars. MacFayden v. Paul, 128 A. 
650, 102 Conn. 243. (5) Implication 
of promise to pay from rendition of 
services at defendant’s request. 
Pryor v. Crum, 124 S.W. 597, 146 Mo. 
App. 623. (6) Measure of damages as 
affected by benefits received by the 
performer of the work. Miller v. 
Miller, 94 N.E. 2438, 47 Ind.App. 239. 
(7) Measure of plaintiff's damages 
as the reasonable value of the work 
when done, not exceeding the amount 
claimed in the petition. Davies Con- 
tracting Co. v. Grant Land & Con- 
struction Co., 170 S.W. 321, 185 Mo. 
App. 832. (8) Owner’s right to 
charge contractor for expert advice 
with relation to restoring a cellar 
wall after cave-in. Keene v. Kelley, 
49 F.(2d) 874. (9) Plaintiff’s right 


(Mo.App.) 
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of recovery in an action for work 
done and money lent. Emory v. 
Emory, (Mo.) 53 S.W.(2d) 908. (10) 
Recovery on common counts where 
proof showed an express contract. 
Roll v. Inglish, 279 S.W. 769, 220 Mo. 
App. 1077. (11) Right»of recovery 
for services as housekeeper where il- 
licit relations were involved. Stew- 
art v. Waterman, 123 A, 524, 97 Vt. 
408, (12) Restricting evidence of 
prior estimates of excavation to en- 
gineer’s credibility and accuracy of 
final estimate. People v. Fidelity & 
Deposit Co. of Maryland, 218 N.W. 
694, 242 Mich. 123. 


{[b] Instructions held incorrect in 
respect of charge as to: (1) Abandon- 
ment of original contract. Beggs v. 
Shelton, 155 S.W. 885, 173 Mo.App. 
127. (2) Application of limitations 
to daughter’s claim for services to 
her father. Laymon v. Francis’ Es- 
tate, 213 Ill. App. 82. (3) Existence 
of family relations. Laymon v. Fran- 
cis’ Hstate, 213 Ill.App. 82. (4) Ex- 
pectation of payment. Wagner vy. 
Edison Electric Illuminating Co. of 
per oudene 121 S.W. 329, 141 Mo.App. 


15. Kauss v. Rohner, 33 A. 1016, 
172 Pa. 481, 51 Am.S.R. 762; Neal’s 
Ex’rs v. Gilmore, 79 Pa. 421. 


Claims against estates of decedents 
for services see Executors and Ad- 
ministrators §§ 878-886. 


aor Dover vy. Plemmons, 32 N.C. 


[a] Instruction held not to con- 
stitute peremptory direction to find 
for plaintiff.—An instruction that if 
the jury found that defendant, the 


owner, wrongfully refused to permit 


plaintiffs, building contractors, to 
perform their contract, then plain- 
tiffs were entitled to recover the rea- 
sonable value of the work done and 
material furnished by them, less pay- 
ments made by defendant, is not ob- 
jectionable as being a peremptory di- 
rection to find for plaintiffs, although 
the amount paid by defendant was 
equal to the value of plaintiffs’ work 
and materials. Moore vy. Board of 
Regents for Normal School in Dist. 
No. 2, 115 S.W. 6, 215 Mo. 705. 


17. Burke’s Auto Trucking Co. v. 
W. A. L. Silver Mfg. Corporation, 207 
N.Y.S. 172, 124 Mise. 159. 


[a] For example, where the issue 
was whether a trucking company was 
entitled to compensation for services 
at the rate claimed by it or at a much 
lower rate, it was for jury to deter- 
mine which was correct, and an in- 
struction that the company ,was en- 


x 


PEA > owe 
Form and requisites. Mere errors of form in in- 
structions are immaterial,?° although instructions 
should not be ambiguous,?+ confusing,?* mislead- 


titled to the amount claimed by it, or 
nothing, was error prejudicial to de- 
fendant, the action not being on ac- 
count stated, but for work, labor, and 
services. Burke’s Auto Trucking Co. 
v. W. A. L. Silver Mfg. Corporation, 
207 N.Y.S. 172, 124 Misc. 159. 


18. See case infra this note. 


[a] Instruction held not open to 
objection that it assumed truth of 
plaintiff's testimony on disputed mat- 
ters, in an action on account for work 
done, and not erroneous as telling the 
jury that defendant was entitled to a 
verdict only by showing that all items 
were paid. Emory v. Emory, (Mo.) 
53 S.W.(2d) 908. 


19. Hull v. City‘of St. Louis, 40 
S.W. 89, 188 Mo. 618, 42 L.R.A. 753. 


{a] For example, an instruction in 
effect requiring the jury to consider 
expert evidence as to the value of 
services, but permitting them to dis- 
regard such as they believe to be un- 
reasonable was proper and not ground 
for reversal. Hull v. ‘City of ‘St. 
Louis, 40 S.W. 89, 138 Mo. 618, 42 L. 
R.A. 753. 


20. Bouic v. Maught, 25 A. 423, 76 
Md. 440. 


21. See case infra this note. 


. ' 

[a] Instruction held not fatally 
ambiguous.—An instruction that, 
“when one person renders services 
for another which are accepted and 
which are rendered under circum- 
stances that justify the reasonable 
expectation that they will be paid 
for by the person who’ receives the 
benefit of the same, the law raises an 
obligation and promise on the part 
of such person to pay what said serv- 
ices were reasonably worth,” was not 
open to objection that it excluded ex- 
pectation of payment on the part of 
the person for whom the services 
were rendered, and the court said: 
“We think the words ‘reasonable ex- 
pectation’ may as well be held to re- 
late to the one who accepts as to the 
one who renders the services. If 
plaintiff deemed the meaning doubt- 
ful, attention should have been ecall- 
ed thereto before the jury retired.” 
Sullivan Lumber Co. v. Thorn, 153 N. 
W. 616, 617, 130 Minn. 296. 


22. Sidway v. Missouri Land, etc., 
Co., 68 S.W. 705, 163 Mo. 342; Nor- 
deen Iron Works v. Rucker, 145 P. 
219, 83 Wash. 126. 


[a] Instruction held confusing.— 
Where defendants purchased certain 
machinery without any agreement as 
to the price, an instruction that, if 
the jury found that defendants could 


§ 130] 


ing,?? inadequate,?* or conflicting, 
contradictory.?° Instructions should embody any ap- 
plicable qualifications of rules stated.?® 
tions are sufficient where, although one part of an in- 
struction taken by itself would be incorrect, it is so 
qualified and explained by another part that the ob- 
jection is obviated,?? or where plaintiff’s and defend- 


have purchased the machinery in the 
open market at a price considerably 
less than plaintiff asked, that fact 
might be considered in determining 
whether there was a contract between 
the plaintiff and defendants was er- 
roneous, misleading, and confusing. 
Nordeen Iron Works v. Rucker, 145 
P. 219, 883 Wash. 126. 


23. Ill.—Kirk v. Wolf Mfg. Co., 
8 N.E. 815, 118 Ill. 567; McCleery v. 
McLean, 11 Ill.App. 344. 


Md.—Public Grain, ete:, 
Exch. v. Patrick, 14 A. 522. 


Minn.—Donahue vy. Donahue’s Es- 
tate, 55 N.W. 602, 53 Minn. 460. 


Mo.—Sidway v. Missouri Land, etc., 
Co., 638 S.W. 705, 163 Mo. 342, 86 S.W. 
150, 187 Mo. 649. 


N.Y.—McKeon vy. Van Slyck, 119. N. 
Eysb4i,, 223 N-¥-.1392. 


Or.—Dooley v. Baker City First 
Nat, Bank, 45 P. 780, 29 Or. 277. 


Pa.—Kauss v. Rohner, 33 A. 1016, 
172 Pa. 481, 51 Am.S.R. 762. 


Wash.—Nordeen Iron Works vy. 
Rucker, 145 P. 219, 83 Wash. 126. 


A Wis.—Wells v. Perkins, 43 Wis. 
60. 


[a] Instruction as to family rela- 
tions held misleading.—In a suit on 
an implied contract to pay for work 
and labor rendered by plaintiff while 
@ minor, there was evidence that 
plaintiff was taken, with his father’s 
consent, as a member of defendants’ 
family to be cared for till majority 
without compensation other than 
board, ete. It was held that an if- 
struction that plaintiff should recov- 
er unless he lived as a member of de- 
fendants’ family without wages, with 
his father’s consent, was misleading, 
and that the term ‘without wages” 
should have been omitted, and the 
words ‘as a member of the family re- 
ceiving his board, clothing, etc.” sub- 
stituted. Winebremer y. Eberhardt, 
119 S.W. 530, 137 Mo.App. 659. 


[b] Beference to necessity of “con- 
tract’? held misleading under facts.— 
In an action to recover on an express 
contract, or on a quantum meruit, 
where it was not explained that re- 
covery on a quantum meruit is based 
upon a contract, express or implied, 
and in its instructions the court spoke 
only of contracts in referring to the 
express contract, it was misleading, 
upon the jury returning to the court 
to ask if a verdict could be rendered 
for plaintiff for some amount not- 
withstanding lack of a contract, to 
instruct the jury that where there is 
no contract the verdict must be for 
defendant. McKeon y. Van Slyck, 119 
INVE S51. 225. N. Yn o92. 


[ec] Instruction held not mislead- 
ing respecting enhancement of a con- 
tractor’s compensation for assuming 
risks to the public involved in the 
work of moving a building. Theobald 
a Shepard Bros., 71 A. 26, 75 N.H. 


Stock 


24. Thompson y. Chotzianoff, 68 A. 
978, 80 Conn. 717. 


[a] Instruction held adequate on 
presumption of tuity.—Where a 
person suing for’ wages had been a 
member of defendant’s family, an in- 
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inconsistent, or 


Instrue- 


struction that he could not recover 
unless an express agreement to pay 
was shown by a preponderance of the 
evidence sufficiently covered the ques- 
tion of presumption that the services 
were gratuitous. Pierce vy. Coffee, 139 
N.W. 1092, 160 Iowa 30. 


25. Heman y. Compton Hill Imp. 
Co., 58 Mo.App. 480. 


[a] Instruction held not contra- 
dictory nor inconsistent.—Hale_ v. 
Knapp, 96 N.W. 1060, 184 Mich. 622. 


26. Alred yv. Alred, 138 S.E. 445, 
36 Ga.App. 748 [conforming to an- 
swers to certified questions 137 S.E. 
823, 164 Ga. 186]. 


[a] Family relations.—In an ac- 
tion by a father against his son to 
recover for services rendered in the 
care of his minor grandson, a charge 
that the father, failing to support his 
minor child, would be liable for the 
amount expended for the necessities 
of life in the support of the child, was 
erroneous for failure to add that such 
rule does not usually arise in cases 
between very near relatives, and that 
the present case required a showing 
of an express contract to pay for the 
services or an intention to pay there- 
for. Alred v. Alred, 138 S.E. 445, 36 
Ga.App. 748 [conforming to answers 
to certified questions, 137 S.E. 823, 


164 Ga. 186]. 

27. Knight v. Knight, (Ind.App.) 
30 N.E. 421; Dickson vy. Moody, 10 
Miss. 17. Compare Ulrich v. Ulrich, 


82 N.E. 606, 136 N.Y. 120, 18 L.R.A. 
37 (where an erroneous instruction 
relative to presumption of law 
against a claim of a child for services 
rendered to a parent was held not 
eured by a subsequent instruction 
that plaintiff could recover on over- 
coming the presumption). 


28. Barnes-Crosby Co. of Missouri 
v. T. M. Sayman Products Co., (Mo. 
App.) 27 S.W.(2d) 709. 


[a] Issue as to defendant’s ap- 
proval of work held sufficiently sub- 
mitted by instructions given on be- 
half of plaintiff and defendant, re- 
spectively, when read together. 
Barnes-Crosby Co. of Missouri vy. TT. 
M. Sayman Products Co., (Mo.App.) 
27 S.W.(2d) 709. 


29. Gastlin v. Weeks, 28 N.E. 331, 
2 Ind.App. 222. 


30. Ill.—Coggeshall vy. 
TIRApp. 217. 


Ind.—Jenney Electric Co. v. Bran- 
ham, 41 N.E. 448, 145 Ind. 314, 33 L. 
R.A. 395. 


Md.—Hodges & Leach v. Pike, 59 A. 
178, 100 Md. 694. 


Mich.—Kitchen y. Hill, 184 N.W. 
465, 215 Mich. 668; Weiertag v. Feier- 
tag, 41 N.W. 414, 73 Mich. 297; Gard- 
ner v. Beller, 20 N.W. 65, 54 Mich. 333. 


Mo.—Coleman y. Roberts, 1 Mo. 97; 
Strother v. DeWitt, 71 S.W. 1129, 98 
Mo.App. 293; Meyers v. R. C. Greer, 
etc., Realty Co., 70 S.W. 914, 96 Mo. 
App. 625; Kammerman y. Wigging- 
ton, 70 Mo.App. 476. 


N.Y.—Ludlow v. Dole, 1 Hun 715, 
4 Thomps.&C. 655 [aff 62 N.Y. 617]; 
Finkelstein v. Miller, 104 N.Y.S. 880, 
54 Mise. 555. 


Pa.—Knowlan y. Clopp, 


Mates, 13 


29 Pa.Su- 
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ant’s instructions when read together sufficiently 
submit the issues to the jury.?® 
action considers the court’s charge not sufficiently 
full, it is his duty to ask an additional charge.”® 
Applicability to pleadings and evidence. 
tions must be in conformity with the evidence,*®° and 
with the pleadings and issues,’ and are improper 


If a party to the 


Instrue- 


per. 424, 


{a] Instruction held correct un- 
der evidence.—In a contractor’s ac- 
tion for the price of his work, al- 
though the jury might have found for 
him, either on the theory of substan- 
tial performance or of deviating per- 
formance in good faith duly accepted 
by the owner, entailing different dam- 
ages, the contractor’s prayer that, if 
the jury found for him, he was én- 
titled to recover the balance unpaid 
on the contract price and the amount 
of extra work, less a reasonable de- 
duction for what was not installed 
by him according to the contract, was 
properly granted, in view of the fact 
that the only evidence of value in the 
case was the contract itself and con- 
sequently the measure of damages 
given was applicable to either theory 
and correct under the evidence in the 
case. J. L. Robinson Const. Co. v. 
Barry, 108 A. 688, 135 Md. 275. 


[b] Instruction on right of recov- 
ery under implied contract not re- 
quired.—In an action to recover a per- 
centage of the value of a house par- 
tially completed by one agreeing to 
superintend the building of the hous- 
es on a percentage basis, wherein the 
declaration contained a common form 
of quantum meruit count, an instruc- 
tion which was given respecting the 
right to recover on an implied con- 
tract was not required under the 
proofs. Kitchen v. Hill, 184 N.W. 
465, 215 Mich. 668. 


[c] Instruction held not open to 
objection that it ignored evidence of 
settlement in a suit on account for 
work done and money lent. Emory v. 
Emory, (Mo.) 53 S.W.(2d) 908. 


[da] Evidence held sufficient to 
warrant instruction: (1) As to im- 
plied obligation to pay reasonable 
value of services rendered. Wragg 
v. Rippey, (Iowa) 229 N.W. 237. (2) 
That no compensation could be re- 
eovered if the services were intended 
as a_ gratuity. Johnson vy. Johnson, 


150 S.W. 1130, 166 Mo.App. 732. 3) 
Authorizing recovery on quantum 
meruit, notwithstanding complaint 
was based on express' contract. 


Bailey v. Fenter, 5 S.W.(2d) 291, 176 
Ark. 1075 (evidence of the value of 
the services warranted such an in- 
struction). (4) That, if the jury be- 
lieved that at the time of an arbitra- 
tion defendant did not intend to 
charge for the use of its pipe line, 
then it should be allowed nothing by 
way of set-off in plaintiff's action for 
gas furnished. Kansas Crude Oil & 
Gas Co. v. Kansas & T. Oil, Gas & 
Pipe Line Co., 115 P. 398, 84 Kan. 778. 
(5) That the law would imply liabil- 
ity for the reasonable value of sery- 
ices of an architect, if the parties had 
not contracted for a fixed compensa- 
tion. Marshall v. Hocking, (N.D.) 
249 N.W. 111. (6) On the theory that 
plaintiff, suing for the value of 
stevedoring and other services ren- 
dered, did not contract. with defend- 
ant to do stevedoring, but merely pro- 
cured a well-known stevedoring com- 
pany at defendant’s instance to do it. 
Bardach Iron & Steel Co. v. Charles- 
a Bene Terminals, 129 S.E. 687, 143 
a. 


31. Ill.—Lee v. Quirk, 20 Ill. 392. 
Ind.—Jenney Electric Co. v. Bran- 
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where not warranted by the facts and situation 
involved,?? as, for example, instructions embody- 
ing abstract propositions of law not applicable 
to the case. Where the pleadings and proof 
raise only the issue of a right to recover on ex- 
press contract, no instruction relative to an im- 
plied contract need be given.?4 Where a petition 
pleads an express contract fully performed by plain- 
tiff, the instructions need not require the jury to 
find an express contract but may permit recovery 
on the basis of an implied contract if the jury find 
that beneficial work and materials were furnished 
by plaintiff and accepted by defendant,?® and where 
there is a declaration on account annexed, the court 
may properly instruct the jury as to plaintiff’s right 
to recover the reasonable value of his services in 
quantum meruit.*® Instructions relative to the per- 
sonal relations of the parties are material to the is- 
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sue of indebtedness or employment.3? It is not im- 
proper for the court to refer to the effect of rela- 
tions other than those obtaining between the parties 
to illustrate circumstances under which an infer- 
ence would be justified that services rendered were 
gratuitous.?8 Instructions must not ignore issues 
raised,®® although where there is nothing in the plead- 
ings or evidence to present any other theory of re- 
covery the court properly submits a case upon the 
single theory of quantum meruit,*? and if the only 
issue raised by the pleadings and evidence relates 
to completion of a contract, the court may properly 
exclude other issues from the jury’s consideration-** 


Requests for instructions. A srequested instruc- 
tion may be refused when it is. substantially em- 
bodied in the instructions given,*? or embodies an in- 
correct statement of law,*? or where it is in part 
inaccurate,** or where it ignores issues involved,*® 


ham, 41 N.H. 448, 145 Ind. 314, 33 L. 
R.A. 395. 


Md.—Hodges & Leach v. Pike, 59 
A. 178, 100 Md. 694. 


Mo.—Waldstein v. Bredell & Bald- 
win, 17 Mo. 352; Strother v. De Witt, 
71 S.W. 1129, 98 Mo.App. 293. 


Tex.—Palo Duro Club v. McAlister, 
(Civ.App.) 122 S.W. 971. 


' Wash.—Graves y. Smith, 34 P. 213, 
7 Wash. 14. 


[a] Instruction held not broader 
than pleadings and evidence in an ac- 
tion for services rendered as foreman 
in the excavating business. Emory 
v. Emory, (Mo.) 53 S.W.(2d) 908. 


32. Olson v. Shuler, 210 N.W. 453, 
203 Iowa 518. 


fa] In quantum meruit action for 
services rendered under a contract 
alleged by plaintiff not to contain an 
express agreement for compensation, 
an instruction that defendants had 
the burden of proving a contract 
pleaded by them, and full payment 
thereunder, was inapplicable and_er- 
roneous. Olson v. Shuler, 210 N.W. 
453, 203 Iowa 518. 


33. McFarland v. Dawson, 29 So. 
$27, 125 Ala. 428, 128 Ala. 561; Mer- 
ritt v. American Dock, ete., Co., 13 N. 
Y.S. 234, 59 N.Y.Super. 83. 


34, Shellberg v. Kuhn, 160 N.W. 
504, 85 N.D. 448. 


35. Macke v. Harris, (Mo.App.) 27 
S.W.(2d) 1079. 


36. Emiery v. Wheeler, 152 A. 624, 
129 Me. 428. 


37. Gjurich v. Fieg, 129 P. 464, 164 
Cal. 429, Ann.Cas.1916B 111. 


[a] Sexual relations.—In an ac- 
tion for services, where defendant 
denied indebtedness and employment, 
instructions referring to the sexual 
relations of the parties were proper 
as against the contention that they 
dealt with matters not pleaded, since 
the relations of the parties were ma- 
terial to the issue of denial of indebt- 
edness and employment. Gjurich v. 
Fieg, 129 P. 464, 164 Cal. 429, Ann.Cas, 
1916B 111. 


38. Gjurich v. Fieg, 129 P. 464, 164 
Cal. 429, Ann,Cas.1916B 111. 


[a] In action by paramour for 
work and labor performed for the 
woman with whom he lived in illicit 
relations, where it was _ contended 
that the services were rendered with- 
out an agreement for compensation, 
the instructions might refer by way 


of illustration to other relationships, 
such as that of parent and child, 
which would justify an inference that 
services had .been rendered gratui- 
tously. Gjurich v. Fieg, 129 P. 464, 
164 Cal. 429, Ann.Cas.1916B 111. 


39. Schwasnick v. Blandin, 65 F. 
(2d) 354. 
[a] Covering issues arising from 


performance and nonperformance.— 
Where the issue was whether plaintiff 
had performed a logging contract, 
the court should have instructed that 
if plaintiff had performed he was en- 
titled to the reasonable value of his 
services, if he had not performed and 
default was willful defendants were 
liable for nothing, but in case non- 
performance was not willful defend- 
ants were liable for the amount by 
which they were benefited. Schwas- 
nick v. Blandin, 65 F.(2d) 354. 


40. Silverthorne v. Arkansas South- 
caine Ry. Co., 82 S.E. 551, 142 Ga. 
194. 


[a] For example, where, in an ac- 
tion for services there is no allega- 
tion and no evidence that the term 
of service had expired and that plain- 
tiff was suing for his wages or for 
any special injury for breach of con- 
tract, it was not error to submit the 
case on the single theory that the 
plaintiff relied on a quantum meruit. 
Silverthorne v. Arkansas Southeast- 
ern Ry. Co., 82 S.E. 551, 142 Ga. 194. 


41. Lohmuller Building Co. of 
Baltimore City v. Barrett, 127 A. 482, 
146 Md. 617. 


[a] For example, in assumpsit to 
recover for work done on a special 
contract, instructions submitting only 
whether the contract had been fully 
completed were proper under the 
pleadings and evidence. Lohmuller 
Building Co. of Baltimore City v. 
Barrett, 127 A. 482, 146 Md. 617. 


42. Manning v. Dallas, 15 P. 34, 
73 Cal. 420; Heck v. Heck, 10 Ky.L. 
281; Bonner v. Runals, 42 N.W. 1087, 
76 Mich. 136; Swift v. Johnson, (Mo. 
App.) 182 S.W. 1072. 


43. U.S.—Kinston Mfg. Co. v. 
Freeman, 247 F. 54, 159 C.C.A. 272. 


Cal.—Crusoe v. Clark, 59 P. 700, 127 
Cal. 341. 


Mass.—Joseph S. Waterman & Sons, 
Bee v. Hook, 141 N.H. 596, 246 Mass. 
9) . 


R.I.—Messier v. Messier, 82 A. 996, 
34 RL. 233. 


Vt.—Stalleto v. Plumley & Sargent, 


85 A. 975, 86 Vt. 444. 


[a] Funeral expenses.—‘In_ re- 
quests 12 and 138, the plaintiff in sub- 
stance asked rulings that if the de- 
fendant ordered the furnishing of ma- 
terials and the rendering of services 
without informing the plaintiff that 
she did so upon the credit of the es- 
tate or of some person other than her- 
self, she was liable therefor. The 
effect of such failure was for the 
jury. The result contended for did 
not follow as a matter of law. This 
conclusion is necessitated by con- 
siderations already stated. The re- 
fusal of these requests was not error. 
Exceptions overruled.” Joseph S&S. 
Waterman & Sons, Line. vy. Hook, 141 
N.H. 596, 598, 246 Mass. 522. 


{b] Limiting value to ruling rate 
of wages.—Refusal of an instruction 
limiting the value of services of a 
bookkeeper, and manager of his em- 
ployer’s business, in his absence to 
the “ruling rate of wages” generally 
paid for similar services, was proper, 
since there can hardly be a “ruling 
rate of wages” for such services, be- 
cause their value depends as much 
on the capacity and fidelity of the 
servant, aS on the customary wages 
paid for such work. Crusoe y. Clark, 
59 P. 700, 127 Cal. 341. 


[c] Where plaintiff, suing for 
services in cutting timber, testified 
that the cutting of timber on an- 
other’s land was due to defendant’s 
fault, an instruction that defendants 
were entitled to retain a reasonable 
sum of money for their own protec- 
tion on account of such cutting was 
properly denied. Stalleto v. Plumley 
& Sargent, 85 A. 975, 86 Vt. 444. 


[d] Where defendants have avail- 
ed themselves of plaintiff’s labor un- 
der a prior express contract, since 
expired, to effect a sale of defendants’ 
property, in an action to recover com- 
pensation for effecting the sale, which 
plaintiff did by subsequent negotia- 
tions undertaken at defendants’ re- 
quest, defendants are not entitled to 
an instruction denying plaintiff rea- 
sonable compensation for his former 
labor under the. expired contract. 
Kinston Mfg. Co.4v. Freeman, 247 F. 
54, 159 C.C.A. 272. 


44. Williams v. E. J. Fredlock 
Mfg., etc., Co., 50 A. 421, 94 Md. 108. 


45. Palo Duro Club v. McAlister, 
122. Sw. 971, 57, Tex.Civ.App,. 393. 


{a] Ignoring right of recovery in 
quantum meruit.—Where, in an ac- 
tion for the balance due on a contract 
for road construction, plaintiff’s right 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or where it is argumentative,*® misleading,*? or ex- 
acts too high a degree of proof,*® or is inapplicable 
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to the issues involved,*® or is not supported by the 


evidence ;°° 


to recover on a quantum meruit was 
in issue, an instruction that plaintiff 
could not recover if he did not show 
that a majority of defendant’s com- 
mittee had accepted the work, unless 
the jury further found that plaintiff 
had completed the road in accordance 
with the contract, was properly re- 
fused because it ignored plaintiff's 
right to recover on quantum meruit, 
which was an issue in the case. Palo 
Duro Club v. McAlister, 122 S.W. 971, 
57 Tex.Civ.App. 393. 


46. Mann y. Butcher, 101 So. 595, 
211 Ala. 669; Messier v. Messier, 82 
A: 996534 RIL 233: 


[a] For example, in assumpsit by 
a son against his mother for services 
rendered and board furnished, the 
amount of services and board affects 
the amount but not the right of re- 
covery; and so a requested charge 
that it was highly improbable that a 
poor man would give or intend to give 
a large amount for many years was 
properly refused because, while prop- 
er enough in an argument to the jury, 
it embodied no principle of law which 
plaintiff was entitled to have stated 
to the jury by the court. Messier v. 
Messier, 82 A. 996, 34 R.I. 233. 


47. Mann v. Butcher, 101 So. 595, 
211 Ala. 669; City of Baltimore v. 
J. A. Kinlein & Co., 84 A. 483, 118 Md. 
336. 


[a] Omitting reference to neces- 
sity of work done by defendant.—In 
an action for work and labor by the 
assignee of a claim, defendant’s re- 
quested charge that if work did not 
comply with contract finding should 
be for defendants, for such amount 
as defendants had expended to make 
it conform to contract, was properly 
refused as misleading and argumenta- 
tive, since it assumed too much and 
failed to state that defendants would 
be entitled to reasonable compensa- 
tion only if the work done and mate- 
rial furnished by them were neces- 
sary. Mann y. Butcher, 101 So. 595, 
211 Ala. 669. 


{b] Requested instruction in con- 
tractor’s action on the common counts 
for work done and materials fur- 
nished was properly refused where 
misleading. City of Baltimore v. J. 
A. Kinlein & Co., 84 A. 483, 118 Md. 
336. 


48. Catanzano y. Jackson, 73 So. 
510, 198 Ala. 302. 


[a] “Satisfied” as to acceptance 
of work.—In a suit for work done 
and material furnished at defendant’s 
request, a requested charge that, if 
the evidence did not “satisfy”? them 
that defendant accepted the house as 
constructed, plaintiff could not recov- 
er more than the actual value, exact- 
ed too high proof. Catanzano v. 
Jackson, 73 So. 510, 198 Ala. 302. 


49. Gjurich v. Fieg, 129 P. 464, 164 
Cal. 429, Ann.Cas.1916B 111. 


[a] Sexual favors not payment for 
services.—In an action for work and 
lJabor, where defendant contended that 
her sexual relations. with plaintiff 
should be considered only in de- 
termining whether a claim for wages 
existed, instructions that sexual 
favors would not constitute a pay- 
ment for services was properly re- 
fused as having no application to any 


but where requested instructions are 
correct as submitted, they should be given without 
material change,®? and it is error to refuse proper 
instructions upon a matter not covered by those giv- 
en.52 And it is improper to refuse to give an instruc- 


issue in the case. Gjurich v. Fieg, 
ae P. 464, 164 Cal. 429, Ann.Cas.1916B 


50. Larson v. 
185 N.E. 44. 


{a] Evidence held sufficient to 
justify refusal of requested instruc- 
tion denying recovery under a certain 
item for work where there was evi- 
dence sufficient to sustain an infer- 
ence that defendant had ordered it. 
Larson y. Sylvester, (Mass.) 185 N. 
E. 44. 


51. Pleasant v. Arizona Storage 
ce Die tri RMees, Co., 267 P. 794, 34 Ariz. 


[a] Furnished “at special instance 
or Yrequest.”—Even if the phrase, 
“that plaintiff impliedly agreed to 
pay for the same,” has the same le- 
gal meaning as “at the special in- 
stance or request of plaintiff,” for 
which it was substituted by the court 
in an instruction submitted by dep 
fendants on their counterclaims for 
work and labor performed for and 
goods furnished to plaintiff at his in- 
stance and request, the phrase struck 
out was more likely to give the jury 
a correct understanding of the law 
than the one added, and should have 
been used. Pleasant v. Arizona Stor- 
ao0 & Distributing Co., (Ariz.) 267 P. 

94. 


52. Alred yv. Alred, 138 S:E. 445, 36 
Ga.App. 748 [conforming to answers 
to certified questions 137 S.B. 823, 164 
Ga. 186]; Smedley v. Walden, 141 
N.E. 281, 246 Mass, 393; Winebremer 
v. Eberhardt, 119 S.W. 530, 137 Mo. 
App. 659; Bonner y. Bradley, 36 S.W. 
1014, 14 Tex.Civ.App. 234. 


[a] As to effect of intentional de- 
parture from contract.—Where there 
was evidence warranting a finding of 
intentional departure and willful de- 
fault on the part of the building con- 
tractor in subletting, with respect to 
plastering, and possibly in other mat- 
ters of substantial importance, in- 
structions that, if there was inten- 
tional departure in a substantial mat- 
ter, there could be no recovery unless 
the owner consented and agreed, al- 
though he made no objections, or al- 
though the work done and material 
furnished was of equal value to that 
specified, should have been given. 
Smedley v. Walden, 141 N.H. 281, 246 
Mass. 393. 


[b] As to expectation of payment. 
—Where, in an action on an implied 
contract to pay for work and labor 
while a minor, there was evidence 
that plaintiff was taken, with the con- 
sent of his father, into defendants’ 
family, to be cared for until his ma- 
jority without compensation other 
than board, ete., it was error to refuse 
instructions on the question of the in- 
tention of plaintiff’s father as to the 
payment of wages and of the inten- 
tion of defendants to pay them. 
Winebremer v. Eberhardt, 119 S.W. 
530, 187 Mo.App. 659. 


53. Johnson vy. Harvey, 30 Md. 259, 


54. Sufficiency of evidence to sup- 
port see passim supra, §§ 118-123. 


55. See Trial §§ 846-979. 


56. See cases infra this and fol- 
lowing notes. 


[a] Finding as not on book ac. 


Sylvester, (Mass.) 
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tion merely because it is limited in its scope and spe- 
cifically directed to a single item of evidence.** 


[§ 131] f. Verdict and Findings. 
rules as to verdict and findings®® apply to the ver- 
dict and findings in an action for services, work and 
labor, or incidental materials.°® 
must be certain’ and consistent.5® 


The general 


Thus the findings 
They must be as 


count nor of reasonable value of work 
and materials.—Where suit is 
brought on an implied promise to pay 
for work and materials, on an account 
stated, and for a balance due on an 
open book account, findings to the ef- 
fect that defendants became indebted 
for materials furnished and services 
rendered at defendant’s special in- 
stance and request and that defend- 
ants agreed to pay therefor (1) are 
not findings as to a book account or 
account stated (Ough vy. Ansonia Oil 
Co,, 279 P. 481, 99 Cal.App. 769) (2) 
nor that the services and materials 
were reasonably worth the amount 
for which judgment is rendered 
(Ough v. Ansonia Oil Co., supra). 


{b] Finding construed as not in- 
advertent.—Where the paramount is- 
sue, at the trial of an action for labor 
and materials furnished, was wheth- 
er plaintiff or defendant was required 
to bear the cost of installing safety 
valve and vent pipes, and evidence as 
to former was conflicting, finding that 
they were to be installed by plaintiff 
at his own cost was held not inad- 
vertent, but finding intended. Wilson 
v. Mattei, (Cal.App.) 258 P. 453. 


{[c] Findings held snfficient.— 
Where the theory of the complaint 
was that plaintiff at the request of 
the cashier of defendant bank, com- 
petent to bind the bank, performed 
services for the bank in protecting 
it from loss, by reason of having be- 
come a creditor of a mercantile com- 
pany to an excessive amount, a find- 
ing of the referee that defendant’s 
cashier believing that the manage- 
ment of the business of the mercan- 
tile company was such as to menace 
defendant by reason of having ex- 
tended credit to the company, that 
plaintiff i request of the cashier, 
and with the knowledge and approval 
of the officers and directors of defend- 
ant, performed services for defendant 
in managing the mercantile business, 
and thereby protected defendant’s in- 
terests so as to enable it to collect 
the full amount of its claim against 
the company, and that plaintiff’s sery- 
ices covered a period of five and one- 
half years, reasonably worth a speci- 
fied sum per year, set forth all the 
facts necessary to show an implied 
contract, authorizing a recovery for 
the reasonable value of the services. 
Wojahn v. National Union Bank of 
Oshkosh, 129 N.W. 1068, 144 Wis. 646. 


57. Boyd v. Bargagliotti, 107 P. 
150, 12 Cal.App. 228. 

[a] Where, in indebitatus as- 
sumpsit for work done under a con- 
tract for the construction of a bridge, 
the court found that the contractor 
did not fail to complete the bridge 
in any manner whatever, and that, 
if there was any failure, it was due 
entirely to the failure of the owner 
to furnish necessary material, and 
that the failure to complete the work 
within the time specified in the con- 
tract was not due to the negligence 
of the contractor, but was caused by 
the neglect of the owner to comply 
with his part of the contract, the find- 
ing was not so uncertain as not to 
support a judgment for the contractor 
for the value of the work done. Boyd 
v. Bargagliotti, 107 P. 150, 12 Cal. 
App. 228. 


58 Hatfield v. Chenoweth, 56 N. 
BE. 51, 24 Ind.App. 348; Lowe v. 
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broad as the material issues made by the pleadings,*® 
and should be within such issues,®° and there should 
be no variance between them and the allegations of 
the pleadings.*1- The findings or verdict should as- 
sess the amount of recovery in a definite amount.®? 
A verdict may be responsive to the issues, although 


rendered for less than the lowest estimate placed by 
the evidence on the value of work performed.®* 


[§ 132] 2. Judgment. Where, in a complaint in 


an action for services rendered, plaintiff groups sev- 
eral items and alleges a single charge for the total 
value of the services, it is proper for the court to seg- 
regate the items and allow judgment for one of 
them.°* Where plaintiff proves that at the request 
of defendant, but without any special agreement as 
to wages, he had been in the latter’s employ for sev- 
eral years, the law raises an implied contract for 
payment, and on demurrer to the evidence the judg- 
ment will be quod recuperet, and a writ of inquiry 
to ascertain the amount thereof will be issued.®® 


In action on claim for services in nature of sal- 


vage, judgment will be rendered against each defend 


ant only in proportion to his interest in the vessel.*¢ 
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[§§ 131-133 


[§ 133] 3. Review.°7 Where the evidence, al- 
though conflicting, is sufficient to support the verdict, 
or judgment, it will not be disturbed on appeal,®* 
although the judgment must be reversed where the 
verdict is clearly against the weight of the evi- 
dence,®® or where the findings on which it is based 
are irreconcilable with the evidence.7° An erroneous 
instruction, if harmless, is not available for the re- 
versal of a judgment;7! a party may not complain 
on appeal of an instruetion given at his own re- 
quest ;** where defendant offers no testimony as to 
value, he may not complain of the jury’s action in 
making their own estimate;78 and where defendant 
adopts plaintiff’s theory of the law of the case as de- 
clared in plaintiff’s given instrwetion, by asking a 
similar instruction, defendant eannot be heard on 
appeal to complain of plaintiff’s instruction.7* And 
a new trial will not be granted, although a judgment 
of nonsuit was not strictly correct, where plaintiffs’ 
recovery would be so small that the maxim “de mini- 
mis non ¢urat lex’ applies.7> Where, in a suit for 
work and labor, it appears that the services were ren- 
dered under such circumstances that the law im- 
plies no promise to pay for them and plaintiff relies 


Weaver, 131 P. 142, 89 Kan. 443; C. 
W. Hahl & Co. v. Southland Immigra- 
tion Assoc., 116 S.W. 831, 53 Tex.Civ. 
App. 592. 


[a] In an action by minor for 
compensation for services rendered, 
where the question in issue was 
whether he occupied the relation of 
a son toward defendant, three special 
findings of the jury that defendant 
did not always treat plaintiff as a fa- 
ther would treat a son, that he did 
not always treat him as a son after 
plaintiff came to live with him, but 
that after plaintiff came to the home 
of defendant the second time he pro- 
vided him with such necessities, 
schooling, and spending money as an 
ordinary farmer would extend to his 
son, are so inconsistent that a verdict 
for plaintiff cannot stand. Lowe v. 
Weaver, 131 P. 142, 89 Kan. 443. 


[b] Findings not inconsistent.— 
Where, in an action for the reason- 
able value of services in a real estate 
transaction, the evidence showed that 
plaintiffs rendered services to defend- 
ants pursuant to a contract for their 
coéperation in the sale of lands of 
others for an equal division of the 
profits that defendants, to defraud 
plaintiffs out of their share of prof- 
its, purchased land themselves, and 
contracted to sell a part thereof to a 
purchaser procured through the in- 
fluence of plaintiffs, findings that 
plaintiffs subsequently. endeavored to 
prevent defendants from procuring 
the land, but did not endeavor to pre- 
vent the sale thereof to the purchas- 
er procured by them, were not incon- 
sistent. C. W. Hahl & Co. v. South- 
land Immigration Ass’n, 116 S.W. 831, 
53 Tex.Civ.App. 592. 


59. Danahey v. Pagett, 76 N.W. 
949, 74 Minn. 20; Daly v. Larsen, 46 
148, 29! Ore 530. 


[a] Failure to find promise to pay. 
—In an action to recover for goods 
sold and delivered, and for labor per- 
formed, findings of fact that plaintiff 
“furnished” the goods to defendant, 
and “performed” the labor for him, 
the value thereof also being found 
are insufficient to sustain a judgment 
for such value in plaintiff's favor, 


there being no finding as to an ex- 
ress or implied agreement to pay, or 
subsequent promise to pay. Danahey 
v. Pagett, 76 N.W. 949, 74 Minn. 20. 


60. See case infra this note. 


[a] Findings of express agree- 
ment as within issues.—Where the 
complaint states a good cause of ac- 
tion on a common count for work 
done and materials furnished, findings 
of an express agreement are within 
the issues under the rule that, where 
parties have agreed on the compensa- 
tion for labor which has been per- 
formed, the agreed price may be re- 
covered: under a common count for 
work done. Ryan v. Parker, 95 N.E. 
344, 47 Ind.App. 698. 


61. Webb v. Kuns, 54 P. 78, 121 
Cal. xviii. 

62. See case infra this note. 

[a] Verdict held - sufficient.—A 


verdict finding ‘‘the issues” for plain- 
tiff against defendants, and finding 
“that the reasonable value of the la- 
bor and material which were fur- 
nished by him . - is the sum of 
$918.01,” is not insufficient to support 
the judgment, in that the jury did not 
find for plaintiff in any amount, nor 
assess any amount of recovery. Min- 
er v. Sever, (Mo.App.) 255 S.W. 578. 


63. Kansas City Automobile 
School Co. v. Holecker-Elberg Mfg. Co., 
(Mo.App.) 182 S.W. 759. 


[a] Work in construction of auto- 
mobile hody.—In an action in which 
defendant sought to recover on a 
quantum meruit for constructing an 
automobile body for plaintiff’s auto- 
mobile, the jury were the judges of 
the facts, and the reasonable value of 
the work was one of the questions for 
them to pass upon, and they were rot 
bound to accept the estimates placed 
thereon by defendant’s witnesses, and 
hence a verdict for one hundred and 
fifty dollars was responsive to the 
issues, although this was less than 
the lowest estimate of two hundred 
and thirty-five dollars, placed by the 
evidence on the value of the work. 
Kansas City Automobile School Co. 
v. Holcker-Elberg Mfg. Co., (Mo.App.) 
182 S.W. 759. 


64. Conroy vy. Waters, 65 P. 387, 
133 Gal. 211. . 


ae Jordan v. Foxworth, 48 Miss. 


66. Cloon v. City Ins. Co., 1 Handy 
32, 12 OhioDee. (Reprint) 12. 


Decrees in salvage suits see Sal- 
vage § 229. é 


~ 
67. Generally see Appeal and Er- 
ror 3 C.J. p 256 and 4C.J.p 1. 


68. Cal.—Asher v. Martin, 279 P. 
810, 100 Cal.App. 217. 


Ind.—Chamness y. Cox, 28 N.H. 777, 
2 Ind.App. 485. 


Mo.—Wiley v. Wiley, 
S.W. 107. 


Neb.—Burwell Irr. Co. v. Lashmett, 
81 N.W. 617, 59. Neb. 605. 


Va.—Bardach Iron & Steel Co. v. 
Charleston Port Terminals, 129 S.E. 
687, 143 Va. 656. 


[a] For example, whether a cor- 
poration, suing for value of services 
rendered in stevedoring, handling, and 
storing scrap iron, arranged with an 
independent stevedoring company to 
load material on a steamer, or defi- 
nitely contracted to do work itself at 
a stated gross price per ton, was set- 
tiled by verdict of the jury for plain- 
tiff on conflicting evidence. Bardach 
Iron & Steel Co. v. Charleston Port 
Terminals, 129 S.E. 687, 143 Va. 656. 


69. Bennet v. Levy, 107 N.Y.S. 608. 


70. Moriarty v. New York Bd. of 
er ome 98 N.Y.S. 251, 112 App.Div. 


(App.) 182 


71. Garrigan v. Dickey, 27 N.E. 


718, 1 Ind.App. 421. 


72. Kitchen v..Hill, 184 N.W. 465, 
215 Mich. 668. x 


73. C. W. Hahl & Co. v. Southland 
Immigration Ass’n, 116 S.W. 831, 53 
Tex.Civ.App. 592. 


74. Moore v. Warrensburg Stat 
agpuiat School, 115 S.W. 6, 215 Mo. 


75. Ross v. Harden, 79 N.Y. 84. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


My 


-§§ 133-134] 


on an express contract, and on evidence tending to 
prove it the jury find for plaintiff, the verdict will 
Where, however, in 
an action to recover for services, there is no evidence 
of the value of the services and there is nothing to 
show on what theory the jury found the verdict ren- 


not be disturbed on appeal.7® 


{§ 134] A. In Absence of Express Contract—l. 
Where there is no agreement as to the 
amount of compensation to be paid for services, 
work and labor, or incidental materials, the person 
performing them is entitled to recover what they are 
reasonably worth,’! not exceeding the sum demand- 


In General. 


76. Littler v. Smiley, 9 Ind. 116. 


77. Kiein v. American Cigar Co., 
95 N.Y.S. 756, 108 App.Div. 341. 


78. Baldwin v. Kelly, 46 N.Y.S. 
630, 20 App.Div. 19. 
79. Creevy v. Cummings, 3 La.Ann. 


163, 48 Am.T). 444; Wiley v. Goodsell, 
SeeNaY 5, £76,,. % AprDiv. 462 jdism 
44 N.E. 1129, 150 N.Y. 580]; Brennan 
v. Healy, 121 P. 59, 67 Wash. 258. 


Harmless instructions see supra 
text and note 71. 


80. Right to interest: 
Generally see Interest § 72. 
As damages see Damages §§ 136-141. 


81. Cal.—H. F. Fites Co. v. Harris 
Mfg. Co., 264 P. 799, 89 Cal.App. 264; 
Myers v. Holton, 98 P. 197, 9 Cal.App. 
114. 


Del.—Beaver Dam Marble Co. v. 
William H. Jones & Co., 92 A. 1012, 28 
Del. 272; Heite v. Cowgill, 91 A. 652, 
28 Del. 197; White v. Dougherty, 76 
A. 609, 24 Del. 355; Gorman v. Carr, 
78 A. 845, 23 Del. 292; Verderame v. 
Hansen, 75 A. 785, 28 Del. 78; Dus- 
soulas v. Thomas, 65 A. 596, 22 Del. 1. 


Ga.—Douglas v. Rogers, 73 S.B. 700, 
10 Ga.App. 486. 


I1].—Chicago vy. Sexton, 2 N.E. 263, 
115 Ill. 230; Frazer v. Gregg, 26°111. 
299; Howard v. Gobel, 62 I1l.App. 497. 


Iowa.—Hankins v. Young, 156 N.W. 
380, 174 Iowa 383. 


Ky.—Burchett v. Louisa Light & 
Power Co., 31 S.W.(2d) 3873, 235 Ky. 
296; Walker v. Ganote, 116 S.W. 689; 
Chiles’ Ex’rs v.Craig, 4 Dana .544; 
McGrew’s Ex’r v. O’Donnell, 92 S.W. 
301, 28 Ky.L. 1366. 


La.—Moran v. Wallace & Co., Mann. 
Unrep.Cas. 183. 


Me.—Thurston v. Nutter, 139 A. 680, 
126 Me. 609 (recognizing rule). 


Md.-——Houston v. Monumental Ra- 
dio, 148 A. 536, 158 Md. 292; Gill v. 
Staylor, 55 A. 398, 97 Md. 665. 


Mass.—Rooney v. Porter Milton Ice 
Co., L15 N.E. 485,, 275 Mass. 254: De 
Vito v. Uto, 148 N.E. 456, 253 Mass. 
239; Evers v. Gilfoil, 141 N.E. 926, 
247 Mass. 219; Stowe v. Butterick, 
125 Mass. 449; Adams v. Woonsocket 
Co., 11 Mete. 327. 


Mich.—Morehouse v. Shepard, 150 
N.W. 112, 183 Mich. 472, Amnn.Cas. 
1916H 305. 


Miss.—Simmons vy. Bainter, 125 So. 
338, 155 Miss. 804. 


Mo.—Crole v. Thomas, 19 Mo. 70. 


Neb.—Hibbard v. Wilson, 71 N.W. 
65, 51 Neb. 436. 


N.J.—Johnson vy. Tennessee Oil, 
[71 Cc. J.—11] 


t 
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V. AMOUNT OF RECOVERY®°® 


etc., Co., 69 A. 788, 74 N.J.Eq. 32. 


N.Y.—Klein v. American Cigar Co., 
95 N.Y.S. 756, 108 App.Div. 341; Meis- 
lahn v. Irving Nat. Bank, 70 N.Y.S. 
988, 62 App.Div. 231 [rearg den 72 
N.Y.S. 492, 65 App.Div. 244, aff 65 N.E. 
1119, 172 N.Y. 631]; Carples v. Rosen- 
baum, 13 Daly 494, 1 N.Y.St. 631; In 
re Mason’s Will, 236 N.Y.S. 720, 134 


Misc. 902; P. Franz & Co. v. Larney, 
176 N.Y.S. 26; Kaufman Advertising 
Agency v. Snellenburgh,. 88 N.Y.S. 


199, 48 Misc. 317: Lozier Motor Co. v. 
MacIntosh, 88 N.Y.S. 382. 


Ok!.—Streater v. Eslick, 140 P. 1142, 
42 Okl. 170. 


Pa.—Tyson v. Baizley, 35 Pa.Super. 
820; Johnson v. Wanamaker, 20 Pa. 
Co. 480. 


Tex.—Kuhlman’s Estate, (Civ.App.) 
220 S.W. 564; Deball v. James, 1 Tex. 
A.Civ.Cas. § 91. 


Wash.—Blackwell vy. Ranier Golf & 
Country Club, 208 P. 21, 120 Wash. 
384. 


Bp Ta ei v. Wallberg, 44 Can.S.C. 


Alta.—Anderson v. 
[1925] 3 Dom.L.R. 948. 


[a] Tllustrations.—(1) Compensa- 
tion for plaintiff's president taking a 
field agent of defendant harvester 
company around in an automobile to 
prospective customers was the rea- 
sonabie value of use of the machine 
and of the time and services of the 
president. H. F. Fites Co. v. Harris 
Mfg. Co., 264 P. 799, 89 Cal.App. 264. 
(2) In a suit by a contractor on quan- 
tum meruit for his work and materi- 
aJs in the erection of a garage build- 
ing, not covered by written contract, 
but furnished at the owner’s request, 
the contractor was entitled to recover 
what they were fairly worth. De Vito 
v. Uto, 148 N.H. 456, 253 Mass. 239. 


[b] “he proper measure of lia- 
bility under an implied contract to 
pay for material and labor furnished 
is the reasonable value of such ma- 
terial and labor.’’ Simmons y. Bain- 
ter, 125 So. 338, 339, 155 Miss. 804. 


{c] Accepting less money under 
mistake of fact.—Where plaintiff ren- 
dered services in a radio station un- 
der the mistaken belief that such sta- 
tion was being operated by a part- 
nership of which he was a member 
and because of such belief accepted 
less money for his services than they 
were reasonably worth, and where 
the radio station was in fact operated 
by a corporation which accepted 
plaintiff's useful services with knowl- 
edge of his mistake, in an action of 
assumpsit against the corporation 
plaintiff could recover the difference, 
if any, between the amounts actual- 
ly paid him and the reasonable worth 


McIntyre, 


dered, it will be set aside on appeal."? 
plaintiff can complain of a judgment for less than 
might have been given him;?§ and a judgment will 
be affirmed notwithstanding error when such error 
is not prejudicial to the party complaining there- 
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‘ 


No one but 


ed,°? their actual value,’? based on the time and labor 
expended rather than on the use to be made of the 
product thereof,’* and, according to certain authori- 
ties, where one works without a fixed salary his re- 
covery on quantum meruit should be restricted to the 
lowest sum which the evidence will justify.°> It has 


of his services. Houston v. Monu- 
mental Radio, 148 A. 536, 158 Md. 292. 


[d] Tax expert.—(1) If the par- 
ties agreed that compensation to an 
income tax expert should be based 
on the amount of work done, the tax 
specialist could recover reasonable 
compensation for time expended. 
Rooney v. Porter Milton Ice Co., 175 
N.E. 485, 275 Mass. 254. (2) An in- 
come tax expert could recover the fair 
value of services rendered by himself 
and assistant, without regard to the 
amount which he paid the assistant. 
Rooney v. Porter Milton Ice Co., 175 
N.E. 485, 275 Mass. 254. 


fe} Where services were not per- 
formed gratuitously, but with the 
expectation that they would be paid 
for, the law implies that the reason- 
able value thereof would be the meas- 
ure of compensation. Kuhlmann’s 
Estate v. Poss, (Tex.Civ.App.) 220 
S.W. 564. 


82. -White v. Dougherty, 76 A. 609, 
24 Del. 355; Dussoulas v. Thomas, 65 
A. 590, 22 Del. 1; Gill v. Staylor, 55 
A. 398, 97 Md. 665. 


83. Anderson vy. Akins’ Estate, 157 
N.W. 334, 99 Neb. 630. 


[a] Where there is no express con- 
tract as to the value of services ren- 
dered, the measure of recovery is 
their actual value. Anderson y. Ak- 
ins’ Estate, 157 N.W. 334, 99 Neb. 630. 


84. Carples v. Rosenbaum, 13 Daly 
494, 1 N.Y.St. 631. 


[a] For example, the amount re- 
coverable is not based on the use to 
be made of the work and the purpose 
in view in having it done, but is based 
on the work performed, the time con- 
sumed in performing it, and the rea- 
sonable value of the services. Car- 
ples v. Rosenbaum, 13 Daly 494, 1 N. 
WAS C6 Sis 


85. Holley v. Borland, 16 La.Ann. 
186; Garcia v. Garcia, 7 La.Ann. 525. 


[a] Where overseer does not take 
ordinary course of engaging for fixed 
salary, ‘‘courts should reduce the 
claim to the lowest sum, which the 
evidence will justify.” Garcia v. Gar- 
cia, 7 La.Ann. 525, 526. 


[b] What constitutes ‘lowest 
sum.”’—‘“'The lowest sum that the evi- 
dence will justify does not necessari- 
ly mean the lowest sum that has been 
mentioned by any of the witnesses,” 
and where witnesses variously esti- 
mated the value of plaintiff’s services 
at from five hundred dollars to fifteen 
hundred dollars a year, the court 
could properly fix their value at one 
thousand dollars per year and still 
adhere to the rule of awarding the 
lowest_that the evidence would jus- 
ey ey v. Borland, 16 La.Ann. 
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been said that the rule allowing the reasonable val- 
ue of work or materials rests on the presumed intent 
of the parties,*® and it is ordinarily held that the 
measure of damages is not what benefits, immediate 
or remote, have been derived from services render- 
ed, but what is the value of such services,®’ although 
where there are peculiar circumstances rebutting the 
presumption of intent to adjust compensation in ac- 
cordance with reasonable value, the amount of com- 
pensation allowed may be measured by the benefit to 
the recipient of services or materials.8® 


Where reasonable value of services is not shown, 
only a nominal amount can be recovered,®® although 
plaintiff will in any event be entitled at least to a 
nominal sum.°° 


Negligent performance. The fact that one per- 
formed services negligently and unskillfully will not 
prevent his recovering what his services were reason- 
ably worth.°? 


86. Thurston v. Nutter, 139 A. 680, } Jacovitz, 
126 Me. 609. 581; 


87. Rothstein v. Seigel, Cooper & 
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245 N.Y.S. 3878, 
Rowe v. City & Suburban Land 
Trust, 111 A.<74% 43 RI. 274; 
matic Sprinkler Corporation of Amer- 


[§§ 134-135 


Where compensation is fixed by law, recovery may 
be denied on a quantum meruit,®? or if a certain com- 
pensation is usually fixed by law for certain services, 
in determining the reasonable value thereof the 
courts may regard such legally fixed compensation as 
controlling.®® 


If doctrine of unjust enrichment. can be said to 
afford foundation for liability apart from implied 
contract, the measure of recovery is the value of the 
actual benefit realized and retained.®* 


[§ 135] 2. Determination of Reasonable Value— 
a. In General. In determining the amount to be paid 
plaintiff as the reasonable value of his services, work 
and labor, or incidental materials, all factors tend- 
ing to throw light on the question should be con- 
sidered,®*® such as the cost of material®® or labor,** 
nature of services rendered,®*® the rate customarily 
paid others for similar services,®® the common price 


138 Misc. } Pa.Co. 480. 
Artes an Ill.—Lockwood v. Onion, 48 Ill. 


Co., 102 I1l.App. 600; Stowe v. Butter- 
ick, 125 Mass. 449; Edington v. Pickle, 
1 Sneed (Tenn.) 122. 


{a] For example, in an action up- 
on a quantum meruit for services ren- 
dered by express request, the compen- 
sation is to be determined by the val- 
ue of the services and not by the ben- 
efit received. Stowe v. Butterick, 125 
Mass. 449. 


88. Thurston v. Nutter, 139 A. 680, 
126 Me. 609. 


{a] Diustration.—Where improve- 
ments made on property, and food 
furnished to defendant and her farm 
stock, which defendant did not antici- 
pate being called upon to pay for, 
were largely beneficial to plaintiff and 
his family, presumption of intention 
to pay reasonable compensation under 
implied contract was overcome, and 
defendant was required to pay to ex- 
tent benefit was conferred upon her 
by plaintiff, the court saying: ‘“Un- 
der the peculiar circumstances of this 
case, the presumption of such an in- 
tent is overcome. The benefit to the 
defendant is the more just, reason- 
able, and equitable standard by which 
the compensation due the plaintiff 
may be measured. The great bulk of 
the expenditures included in plain- 
tiff’s account were obviously not such 
as would have been assented to by 
defendant had she anticipated that 
she would be called upon to pay for 
them. Nor was plaintiff justified in 
expecting that defendant weuld pay 
him for them. They were largely in- 
curred because they were, or were to 
be, beneficial to him and to his fam- 
ily. Such expenditures, in view of 
the exact situation existing between 
these parties, are not charges upon 
which the plaintiff may recover. A 
reasonable charge for food furnished 
defendant and to her farm stock, such 
slight appreciation, if there were ap- 
preciation, in the actual market val- 
ue of her property, aS may have re- 
sulted from plaintiff’s labor or from 
materials and labor paid for by him, 
would be matters directly beneficial 
to defendant and should be paid for 
by her. This is the limit of her lia- 
bility.” Thurston v. Nutter, 139 A. 
680, 126 Me. 609. 


89. Belfour & Sloan v. Raney, 8 
Ark. 479; Gill v. New York Cab Co., 
1 N.Y.S. 202, 48 Hun 524; Stein v. 


ica v. Ruffner Hotel, 156 S.E. 887, 110 
W.Va. 67. 


“Where the value of services is not 
proved, the verdict can only be for 
nominal damages.” Automatic Sprin- 
kler Corporation of America v. Ruff- 
ner Hotel, supra. 


[a] “Under the common counts it 
was necessary for the plaintiff to in- 
troduce some testimony to show the 
reasonable worth of the services he 
performed for the defendants. In the 
absence of any testimony upon this 
point, the jury and the court could 
allow the plaintiff only nominal dam- 
ages, and not a substantial sum based 
upon conjecture or _ speculation.” 
Rowe v. City & Suburban Land Trust, 
111 A. 747, 748, 43 RI. 274. 


90. Guyer v. Chapman, 
App.) 207 S.W. 428. 


[a] Recovery on quantum meruit 
does not necessarily depend on spe- 
cific value, and if it be only shown 
that services were rendered, plaintiff 
is at least entitled to nominal dam- 
ages. Guyer v. Chapman, (Tex.Civ. 
App.) 207 S.W. 428. 


91. McCormick v. Ketchum, 4N.W. 
798, 48 Wis. 643. 


92. Yandell v. Madison County, 32 
So. 918, 81 Miss. 288 (holding that 
where a health officer sued on quan- 
tum meruit for medical services, ig- 
noring the fact that his compensation 
was a Salary to be fixed by the board 
of supervisors, a demurrer was prop- 
erly sustained). 


93. McCollam vy. Beattie, 
(La.) 474. 


94. Johnson County Sav. Bank v. 
City of Creston, 231 N.W. 705, 237 N. 
W. 507, 212 Iowa 929, 84 A.L.R. 926. 


95. Johnson v. Wanamaker, 20 Pa. 
0. 480. 


(Tex.Civ 


9 ‘Rob. 


C 


[a] Refusal to consider one of two 
or more factors bearing on reason- 
able value is error. Johnson y. Wan- 
amaker, 20 Pa.Co. 480. 


96. General Supply & Construc- 
tion Co. v. Goelet, 183 N.Y.S. 978, 149 
App.Div. 80; Johnson v. Wanamaker, 
20 Pa.Co. 480. 


97. General Supply & Construction 
Co. v. Goelet, 183 N.Y.S. 978, 149 App. 
Div. 80; Johnson v. Wanamaker, 20 


Ind,— Wetzel v. Kellar, 39 N.E. 895, 
12 Ind.App. 75. 


Ky.—Gross v. Courtley, 
600, 161 Ky. 152. 


Me.—Hall v. Treadwell, 131 A. 10, 
125 Me. 506. 


Wash.—Hart & Dilatush y. Alley, 
232 P. 280, 182 Wash. 417. 


Disagreeable or dangerous service 
see infra § 136. 


170) SNe 


99. Fleming v. Wells, 101 P. 66, 45 
Colo. 255; Morehouse y. Shepard, 150 
N.W. 112, 183 Mich. 472, Ann.Cas. 
1916E 305; Johnson v. Wanamaker, 


20 Pa.Co. 480, 481. 


“The usual price paid to persons in 
a trade is one kind of evidence bear- 
ing on such subjects.” Johnson v. 
Wanamaker, supra. 


[a] Considered but not control- 
ling.—(1) In determining the fair val- 
ue of plaintiff's services in procuring 
a purchaser for defendant’s real es- 
tate, where plaintiff was not engaged 
in the real estate business, it was per- 
missible ‘‘to consider what real es- 
tate men in the neighborhood custom- 
arily charged, but it was error to 
make the customary charge of real 
estate men the governing factor. It 
is not unusual for a neighbor to per- 
form for a neighbor, for hire, special 
services out of the line and scope of 
his usual employment. A woman will 
sometimes, with skill, nurse her 
neighbor who is sick, or her neigh- 
bor’s child, with the mutual- under- 
standing that she shall be well paid 
for what she does. In such a case, 
the usual wages of a trained nurse 
ought not to be the measure of her 
pay, for various obvious reasons, cone 
of which is that the parties did not 
contract with reference to any such 
standard of wages.’’ Morehouse vy. 
Shepard, 150 N.W. 112, 113, 183 Mich. 
472, Ann.Cas. 1916E, 305. (2) ‘‘The 
right of one rendering services for 
another to have their value estimated 
under a quantum meruit upon a basis 
of commissions can only arise out of 
a general custom, so that, where such 
custom exists in reference to certain 
kinds of business, any one actually 
or presumptively having knowledge 
of it, and employing the persons en- 
gaged in such business to perform 
services in their line without special 
contract, will be presumed to have 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 135-137] 


at the time and place of recovery,! or at the place 
where the labor was performed,? or in a like local- 
ity,> computed in accordance with the actual work 
done rather than an estimate where the latter is 
shown to be inaccurate,* and, in general, prevailing 
usage as to amounts paid,° although specific instanc- 
es of payment for similar services will not furnish 
The value of ma- 
terial delivered on the premises by a subcontractor is 
not a proper part of a contractor’s recovery in the 
latter’s suit against the owner as on a quantum mer- 
uit where it is not shown that title to such material 


a suitable basis of computation.® 


passed to the contractor.’ 


WORK AND LABOR 


ance.? 


ter of Services. 


allowed.!2 


Skill of performer, or lack thereof, does not neees- 


sarily control the amount due him as reasonable com- 
pensation,® and the fact that plaintiff was a specialist 
will not affect the amount of his recovery for work 


not shown to require a specialist 


done so with reference to such cus- 
tom; but this rule only obtains where 
the persons employed are regularly 
engaged in the business to be trans- 
acted. Plaintiff was not engaged in 
the real estate business, so it cannot 
be assumed that defendants’ prémise 
to recompense her for the services 
she rendered was made with refer- 
ence to, or upon the basis of, com- 
missions usually charged by real es- 
tate brokers. In such circumstances, 
she would only be entitled to recover 
what her services might reasonably 
be worth, independent of the question 
of the usual commissions charged by 
brokers, although evidence of the cus- 
tomary commissions charged by real 
estate agents would be relevant to 
consider in fixing the value of her 
services.” Fleming v. Wells, 101 P. 
66, 67, 45 Colo. 255. 


1. Bagley v. Bates, Wright (Ohio) 
705. 
2. Northwestern S. S. Co. v. Coch- 


ran, 191 F. 146, 111 C.C.A. 626; Cook 
& Russ v. Gulf Refining Co., 111 So. 
337, 162 La. 945; Gracy v. Bailee, 16 
Serg.&R. (Pa.) 126. 


[a] Tradesman, removing from 
one place to another, and there doing 
work without any agreement about 
the price, can claim only at the rate 
of the latter, and not of the former, 


place. Gracy v. Bailee, 16 Serg.&R. 
(Pa.) 126. 
[b] Estimating value of labor at 


place where none ordinarily available. 
—wWhere passengers on a vessel on a 
voyage from Nore to a Siberian port 
of Anadir, where there was no labor 
available for discharging the vessel, 
were required by the master to dis- 
eharge the cargo, in an action to re- 
cover for their services, it was not 
error to instruct that, in estimating 
the reasonable value of their services, 
the jury might take into consideration 
the ordinary wages paid for such la- 
bor at Nome, which was the nearest 
port where such labor was available, 
and also the cost of transportation 
from there, and the increased cost of 
living at the place where the labor 
was performed as all three elements 
entered into the value of labor at 
Anadir. Northwestern §S. S. Co. v. 
Cochran, 191 F. 146, 111 C.C.A. 626. 


[ec] Shorthand reporters.—Rate of 
eharge prevailing in the locality is 
considered as in contemplation of 
shorthand reporters and an employer 
not having an agreement concerning 
compensation. Cook & Russ v. Gulf 
Refining Co. of Louisiana, 111 So. 337, 
162 La. 945. 4 


8. Thurston y. Nutter, 139 A. 680, 


Allowance.! 


for its perform- 


126 Me. 609 (stating rule but finding 
it inapplicable under facts). 


4 Cook & Russ v. Gulf Refining 
ie of Louisiana, 111 So. 337, 162 La. 


[a] Rule applied to work of short- 
hand reporters. Cook & Russ v. Gulf 
Refining Co. of Louisiana, 111 So. 337, 
162 La. 945. 


5. Baker v. Stoutmeyer, 2 McG. 
(La.) 61; Johnson v. Wanamaker, 20 
Pa.Co. 480. 


{a] Usual price paid to persons in 
trade is a factor for consideration in 
determining reasonable value. John- 
son v. Wanamaker, 20 Pa.Co. 480. 


[b] Universal custom.,—When 
services are performed for which it is 
the universal custom to charge and 
receive compensation at rates fixed by 
usage, an agreement for such com- 
pensation in default of expression to 
the contrary will be implied. Baker 
v. Stoutmeyer, 2 McG. (La.) 61. 


6. Foley v. Platt, 63 N.W. 520, 105 
Mich. 635. 


[a] Services in arrest of crimi- 
nals.—In an action to recover the rea- 
sonable value of services rendered in 
giving information leading to the ar- 
rest of criminals, it is not competent 
for plaintiff to base his judgment as 
to the value of his services on the 
fact that specific rewards may have 
been offered in cases more or less 
similar. Foley v. Platt, 63 N.W. 520, 
105 Mich. 635. 


7. General Supply & Construction 
on Ne reat 133 N.Y.S. 978, 149 App. 
iv. b 


8. Stockbridge v. Crooker, 34 Me. 
349, 56 Am.D. 662. 


[a] For example, a person who 
performs services faithfully and with 


competent skill is entitled to the same 
compensation as one having more 
skill or learning who performs the 
same services no better. Stockbridge 
v. Crooker, 34 Me. 349, 56 Am.D. 662. 


9. Klein v. American Cigar Co., 95 
N.Y.S. 756, 108 App.Div. 341. 


[a] Chemist.—In an action for 
services in operating a machine, 
plaintiff cannot recover for the value 
of his services as a chemist, when it 
is not shown that only a chemist 
could operate the machine. Klein v. 
American Cigar Co., 95 N.Y.S. 756, 108 
App.Div. 341. 


10. Gross v. Courtley, 170 S.W. 
600, 161 Ky. 152; Gausman v. Paff, 10 
Ky.L. 240. 


11. Wetzel v. Kellar, 39 N.E. 895, 


(71 C.J.] 163 


[§ 136] b. Disagreeable or Unexceptional Charac- 


The value of personal services ren- 


dered one suffering from disabilities of a character’ 
rendering such services disagreeable or dangerous is 
not to be measured by the ordinary standards,!° and 
in determining whether or not the amount of recov- 
ery was proper the courts will take into consideration 
- the dangerous or disagreeable character of the serv- 
ices rendered ;1! and conversely, where there is noth- 
ing exceptional about the services required, such fact 
will be considered by way of limitation on the amount 


[§ 137] 3. Excessive, Inadequate, or Reasonable 
No definite rule exists as to whether a 
recovery on a quantum meruit for services, work and 
labor, or incidental materials, is excessive,!+ rea- 


12 Ind.App.°75; Storms v. Lemon, 34 
N.E. 644, 7 Ind.App. 435; Gross v. 
Courtley, 170 S.W. 600, 161 Ky. 152; 
Gausman v. Paff, 10 Ky.L. 240. 


[a] For example, an award in fa- 
vor of a son for his care of his father, 
when the latter was afflicted with a 
disease that made him an unpleasant 
care, was justified although more lib- 
eral than would ordinarily be war- 
ranted. Gross v. Courtley, 170 S.W. 
600, 161 Ky. 152. 


_ {b]. Loathsome disease.—Services 
in caring for one afflicted with a loath- 
some disease are not ordinarily meas- 
ured by the rule applied to mere labor 
or mere skill, but the personal dis- 
comfort undergone in rendering them 
is to be considered in determining 
whether the compensation is exces- 
sive. Gausman vy. Paff, 10 Ky.L. 240. 


Particular amounts held excessive 
or not excesSive see infra § 137. 


12. Lockwood v. Onion, 48 Ill. 325. 


13. Character of service as bearing 
on amount allowed see supra § 136. 


14 Viles v. Kennebec Lumber Co., 
106 A. 431, 118 Me. 148. 


[a] In case of quantum meruit on 
implied contract, ‘‘there is no fixed 
standard to which the value of the 
services may be referred for determi- 
nation.” Viles v. Kennebec Lumber 
Co., 106 A. 431, 118 Me. 148. 


[b] Amount held excessive.—(1) 
Generally. Sims v. Petaluma Gas 
Light Co.,° 63) Pi 1011 "624 Pris 00d oa 
Cal. 656; Darling v. McDonald, 77 Ill. 
520; Lockwood v. Onion, 56 Ill. 506; 
Moore v. Martin, 1 B.Mon. (Ky.) 97; 
McNamara v. Michigan Trust Co., 111 
N.W. 1066, 148 Mich. 346; Lynch v. 
Lerche, 26 N.Y.S. 96, 73 Hun 553; 
Fisher v. Keyser, 7 Leg.Int. (Pa.) 114; 
Andrews v. Lemeos, (Tex.Civ.App.) 60 
S.W. 1004; Foulger v. McGrath, 95 P. 
1004, 34 Utah 86. See Lundsey v. 
Fouts, 207 Ill.App. 631. (2) In an 
action for the value of services as 
superintendent of a farm for twenty- 
four months by one not an experienced 
farm superintendent, a judgment for 
$2,626.80 was excessive by $1,671. 
Knight v. Ellsworth, 181 P. 22, 106 
Wash. 687. (3) $450 in addition to 
$200 already paid for services of an 
accountant in an income tax matter, 
judgment being reduced to $250 so 
that the total compensation was not in 


excess of $450 including the amount 


previously paid. Derbes v. Dixie Mill 
Supply Co., 124 So. 316, 11 La.App. 


[c] Amount held not excessive.— 
} Generally. _Tridell vy. Munhall, 


(1 
124 F. 802; Knight v. Knight, 33 N.E. 
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sonable,t® or inadequate ;?® 


{§ 138] B. Effect of Express Contract?°—1. In 
Where suit is brought for services, work 
and labcr, or incidental materials as on a quantum 
meruit or quantum valebat, and there is proof of an 
express contract fixing compensation, the contract 


General. 


456, 6 Ind.App. 268; Nicholl v. Press- 
ler, 29 N.BE. 611, 3 Ind.App. 324; Loy 
v. Petty, 29 N.E. 788, 3 Ind.App. 241; 
Miller v. Brown, (lowa) 42 N.W. 561; 
Harms vy. Sheppard, 98 S.W. 1012, 30 
Ky.L. 404; Milne’s Succession, 12 Rob. 
(la.) 329; Svanoe v. Larson, 49 N.W. 
388, 47 Minn. 7; Allen v. Allen, 74 8S. 
W. 396, 101 Mo.App. 676; Douglass v. 
Leonard, 17 N.Y.S. 591 [rev 14 N.Y.S. 
274, appeal den 18 N.Y.S. 144]; Cross 
v. Dunlavy, (Tenn.Ch.A.) 46 S.W. 473; 
Cc. W. Hahl & Co. v. Southland Immi- 
gration Assoc., 116 S.W. 831, 53 Tex. 
Civ.App. 592; Hay v. ESM TS 45, 
1073, 6) Wyo. 419; 34° EARSAL 581) § '€2) 
$125 was not an excessive allowance 
as reasonable value of three weeks’ 
service rendered by one not a pro- 
fessional nurse in caring for an old 
man with a gangrenous complaint, the 
work being most disagreeable and at- 
tended with some hazard. Storms v. 
Lemon, 34 N.E. 644, 7 Ind.App. 435. 
(3) $275.80 for labor and team, at 
the rate of $1.50 per day for a laborer 
and $3 per day for the laborer and 
team. Streater v. Eslick, 140 P. 1142, 
42 Okl. 170. (4) | $286.32, for over 
eleven months’ work as a ranch hand 
by a minor. Lappin v. Martin, 228 P. 
763, 71 Mont, 238. (5) $292.50 for a 
printing job, including a profit of 
twenty-five to thirty per cent. Henry 
Petetin, Inc. v. Standard General 
Realty Co., 139 So. 33, 18 La.App. 601. 
(6) $428 for medical attendance. 
McManus vy. Levill, 9 Rob. (La.) 115. 
(7) $433.82 for twenty-nine weeks’ 
services, aS housekeeper and nurse, 
for a person suffering from tuber- 
culosis and bedridden. Hall v. Tread- 
well, 1381 A. 10,125 Me. 506. (8) $666 
was not excessive for services ren- 
dered in nursing an old lady for sev- 
eral years where the latter was af- 
flicted with a disease rendering per- 
sonal services very disagreeable. 
Wetzel v. Kellar, 39 N.E. 895, 12 Ind. 
App: 75. (9) $750 to a son for two 
years’ care of his father while the 
latter was afflicted with a disease 
rendering him an unpleasant care. 
Gross v. Courtley, 170 S.W. 600, 161 
Ky. 152. (10) $800 as reasonable 
value of, services in investigating and 
discovering a bookkeeper’s defalca- 
tions, and procuring return of $3,000 
from the defaulter. Hart & Dilatush 
v. Alley,:,232:P. 280, 132 Wash. 417. 


(11) $1,000 for services rendered by 
plaintiff to stepsister for eight 
months. Welch vy. Gunn, 281 P. 704, 
101) -CalsApp. 359. . (12) $3,000 for 


services of daughter in caring for sick 
mother for 33 months. Bokelmann vy. 
Bokelmann, 230 N.W. 478, 180 Minn. 
100. (13) $3,250 as compensation for 
keeping and caring for an infant of 
tender years for a period of eight 


but this is a matter 
to be determined from the facts and cireumstane- 
es of each particular case, depending largely up- 
on the character of the services or work and la- 
bor and the length of time taken to perform them. 
Where, however, the evidence as to the value of serv- 
ices or work and labor is undisputed, a recovery for 
more or less than the amount fixed by such evidence 
will be excessive,!* or inadequate,t® as the case may 
be; and one cannot recover more than the highest 
value of his services, as testified to by himself.'® 


WORK AND LABOR 


tracts 2% 


years. 
355, 174 Iowa 122. (14) $5,000 -al- 
lowance to accountants obtaining an 
income tax refund of $33,000 and Bey 
ing $8,000 released from escrow. C. 

Robinson SCOT ROORMeL Te yey, ee 
774, 166 La. 685. (15) $35, 000 for the 
services of an experienced civil en- 
gineer. Sinclair v. Land Settlement 
Board, (B.C.) [1925] 2 Dom.L.R. 1050. 


15. See cases infra this note. 


[a] Amount held reasonable.—(1) 
A fee of five per cent for preparing 
plans and Specifications for the repair 
and renovation of a three-story store 
building was reasonable. Nolan v. 
Perloff, 119 So. 754, 10 La.App. 618. 
(2) $500 allowed a stockholder as 
the reasonable value of five months’ 
service to a corporation as engineer 
and office employee in a light and ice 
plant. Burchett v. Louisa Light & 
Power Co. Si Sows (2a) 8vio, Ze key, 
296. (3) $1,500 for a daughter sup- 
porting her father two years was not 
error, there being no evidence con- 
tradicting the daughter’s testimony 
respecting the value thereof. J. B. 
Colt Co. v. Brown, 46 S.W.(2d) 1074, 
242 Ky. 523. (4) $3,000 for an archi- 
tect’s services. Kimes v. Davidson 
Invi Coy *280 Ps 639) 101 CaliApp.) 382, 
(5) One-half net proeeeds of sale 
of cotton for services in saving cotton 
after ship and cargo sank in inland 
waters, and $680 reimbursement for 
freight advanced by plaintiff. Creevy 
eae eRe 3 La.Ann, 163, 48 Am.D. 


16. See cases infra this note. 


[a] Amount held inadequate.— 
Stephenson vy. Cotter, 5 N.Y.S. 749; 
SAE v. Whitcomb, (Tex. App.) 148 


[b] Amount held not inadequate.— 
Cook & Russ vy. Gulf Refining Co. of 
Louisiana, 111 So. 337, 162 La. 945; 
Montgomery v. Cockshutt Plough Co., 
2 Ont.W.N. 924, 18 Ont.W.R. 905. 


17. Miller v. Bunn, 47 N.W. 895, 82 


Lowa) “9; Chiles s voi Craigie 4 sana 
(Ky.) 544; Cannella v. Novak, 111 
N.Y.S. 484, 127 App.Div. 144; Bluem- 
ner’ ‘v. Garvin, 104 N.Y-S: 10097 120 
App.Div. 29; Atlas v. Red Rock 
Spring Water).Go.,. dbl .N-Y.S: 9533) 
Phillips v. Munsey, 3 N.Y.S. 530; _Rex 


v. Wallberg, 44 Can. %, Cy 2.08: 


18. Giordano v. Height, 188 N.Y.S. 
837; Fagan v. White, (Tex.App.) 14 
S.W. 1018. 


nea Kassner v. Edsall, $2 N.Y.S. 
20. Measure of damages for breach 


of contract: 
Generally see Damages §§ 168-172. 


[§§ 137-139 


price does not necessarily contro] the amount recov- 
erable,?! which is the reasonable value of the work or 
materials,?? although the contract is evidence to be 
considered, with other evidence, as a guide in arriv- 
ing at the reasonable value,”? and if the only evidence 
of value is a contract relative thereto, the contract, 
price becomes the quantum meruit and controls the 
amount of recovery.?* 


Where maximum limit has been set by parties to 
the cost of work or materials, plaintiff may recover 
the reasonable value thereof within the maximum so 
set,?> but not beyond such limit,?® although where 
the contract does not fix a definite price, the measure 
of recovery, of course, cannot be kmited by the con- 


Se 


[§ 139] 2. Contract Silent as to Compensation. 


In re Pauly’s Estate, 156 N.W. | Contract for: 


Board, lodging, or support see Dam- 
ages § 174. 

Work, labor, and services see Dam- 
ages § 173. 

21. Southwestern Arizona Fruit & 
Irrigation Co. v. Cameron, 141 P. 572, 
16 Ariz. 87. 

22. Southwestern Arizona Fruit & 
Irrigation Co. v. Cameron, supra. 


23. Paschall & Gresham y. Gilliss, 


Toy Ss 220," 113 Via. °643,, Ann; Cais. 
1913E 778. 
24 Ludlow v. Dole, 62 N.Y. 617 


[aff 1 Hun 715, 4 Thomps.&C. 655]. 


Contract price as controlling or not 
controliing: 


After: 
Full performance see infra § 146. 
Part performance where: 


Full performance excused see in- 
fra §§ 151-154. 


Full performance not excused see 
infra § 157. 


Rescission of contract see infra §§ 
143-145. 


Substantial performance see infra 
§§ 147-148. 


Camels performance see infra § 


- 


Where contract: 
faves or unenforceable see infra § 


Rees to compensation see infra 


25. Kansas City Automobile School 
Co. v. Holcker-Hlberg Mfg. Co., (Mo. 
App.) 182 S.W. 759; Russell v. Wylly, 
TAOMEN EMSs bbe 


[a] Six dollars a day.—Where de- 


‘fendant allowed the work sued for, 


repairing of furniture, to be done on 
plaintiff's agreement that the charges 
would be less than six dollars per 
day, defendant impliedly agreed to 
pay the reasonable value of the work 
calculated at a rate of less than six 
dollars per day. Russell v. Wylly, 119 
INES. olibos 


26. Crescent Mach., ete., Works v. 
New Orleans Coffee Co., 10 La.A. (Or- 
leans) 70; KansaS City Automobile 
School Co. v. Holecker-Elberg Mfg. Co., 
(Mo.App.) 182 S.W. 759. Compare 
Davis v. Bush, 28 Mich. 432 (where 
plaintiff was estopped from claiming 
reasonable value for work and ma- 
terials because he knew defendant had 
relied on a lesser estimate given by 
plaintiff). 

27. Reifschneider vy. Beck, 129 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 139-140] 


Where services are rendered, or incidental materials 
furnished, under a contract not specifying the 


WORK AND LABOR 


amount of compensation,?*® the measure of recovery 


is the fair and reasonable value thereof,?® less any- 
thing paid on aceount;*°® the contract has no effect 
on the amount of reecovery,*! and where the contract 
does not cover compensation for a particular kind 
of work the performer is not restricted to recovery of 
the contract price in respect of such work.*? 
a special contract provides for the rate or amount of 
compensation in one contingency, but not in anoth- 
er, and where suit is brought on a quantum meruit 


232, 148- Mo.App. 725; Hunt v. Van 
Siclen, 276 P. 182, 136 Okl. 69. Com- 
pare Carll v. Spofford, 45 N.Y. 61 
(holding that an express direction by 
the owners of a vessel that the re- 
pairs thereon should be made with the 
strictest economy does not prevent a 
recovery for the reasonable value of 
such repairs in excess of a “rough 
guess” as to the cost of the work), 


“The rule that the measure of re- 
covery in an action on quantum 
meruit, where the evidence establish- 
es a special contract, is limited to.and 
must not exceed the amount specified 
in the contract, has no application 
where there is no definite price fixed 
in said contract.” Hunt v. Van Siclen, 
supra. 


{a} Where it is specifically found 
that express contract does not limit 
or fix a price, no error may be as- 
signed for allowing more than the 
amount which defendant claimed had 
been agreed upon by contract. Reif- 
schneider v. Beck, 129 S.W. 232, 148 
Mo.App. 725. 


28. See supra § 44. 


29. U.S.—Schwasnick v. Blandin, 
65 F.(2d) 354. 


Cal. Hughes v. Pacific Wharf & 
Storage Co., 205 P. 105, 188 Cal. 210. 


Conn.—Rowell v. Ross, 87 A. 355, 
87 Conn. 157. 


Del.—Palmer v. Lodge, 109 A. 125, 
30 Del. 537; Heldmyer v. Cleaver, 104 
A. 635, 30 Del. 185; Claringbold v. 
Newark Garage & Electric Co., 97 A. 
386, 29 Del. 129; Tebo v. Mitchell, 63 
A. 327, 21 Del. 356; Lodge v. Fraim, 
63 A. 233, 21 Del. 352. 


Ill.—Ennis v. Pullman Palace-Car 
Co., 46 N.E. 439, 165 Ill. 161 [aff 60 
Tll.App. 398]. 


Iowa.—Hankins v. Young, 156 N.W. 
380, 174 Iowa 383. 


Ky.—Peters v, Craig, 6 Dana 307; 
Costen v. Price, 110 S.W. 390, 33 Ky. 
D553. 


N.H.—Elwell v. Roper, 58 A. 507, 72 
IN. 585. 


N.Y.—Carll v. Spofford, 45 N.Y. 61; 
Meislahn v. Irving Nat. Bank, 70 N.Y. 
S. 988, 62 App.Div. 231 [rearg den 72 
N.Y.S. 492, 65 App.Div. 244, aff 65 N.E. 
1119, 172 N.Y. 631]; Miller v. Hooper, 


7 Hun 202; Bleecker v. New York, 7 
Daly 439; Mierson v. New York, 6 
Daly 74; Chambers v. Sterling Auto- 


mobile Mfg. Co., 163 N.Y.S. 574. 
N.C.—Prince v. McRae, 84 N.C. 674. 


Pa.—Auto Security Co. v. Mickens, 
80 Pa.Super. 462. 


Vt.—Enos v. Owens Slate Co., 160 A. 
185, 104 Vt. 329. 


Wash.—Nordeen Jron Works v. 
Rucker, 145 P. 219, 88 Wash. 126. 


“Where services are rendered either 
under an implied contract, or under an 
express contract, if the compensation 
is not determined beforehand, the 


Where 


plaintiff may recover for the services 
so rendered such sum as is the fair 
and reasonable value of the services. 
This is elementary.” Hankins v. 
Rue: 156 N-W. 380, 385, 174 Iowa 


[a] Customary price.—Where one 
employs, to paint portraits, an artist 
whom he knows is unskillful, without 
any express stipulation as to the 
amount of compensation, and after- 
wards receives the portraits, the law 
implies a promise to pay the artist his 
customary prices, especially if the 
portraits are as good as the latter 
usually makes. Peters v. Craig, 6 
Dana (Ky.) 307. 


{b] Where logging contract did 
not apportion yearly payments among 
consideration for logging equipment, 
services, and settlement of claim, 
plaintiff could recover the reasonable 
value thereof, and in any event he 
would not be limited to a contract 
price if he proved a breach of the con- 
tract by defendant. Schwasnick v. 
Blandin, 65 F.(2d) 354. 


{e] Law implies reasonable com- 
pensation.—‘‘Where, as here, services 
are rendered under a contract silent 
as to the amount to be paid therefor, 
the law implies that they are to be 
settled for at least a reasonable rate.” 
Enos v. Owens Slate Co., 160 A. 185, 
188, 104 Vt. 329. 


30. Ennis v. Pullman Palace-Car 
Co., 46 N.E. 439, 165 Ill. 161 [aff 60 Ill. 
App. 398]. 


31. Christine v. Luyties, 217 S.W. 
55, 280 Mo. 416. 


{a] Where amount of compensa- 
tion has not been definitely fixed by 
the agreement between the parties, 
the unsettled term of the agreement 
in respect of compensation cannot 
regulate the amount of recovery to 
which plaintiff is entitled under a 
quantum meruit count. Christine v. 
Luyties, 217 S.W. 55, 280 Mo. 416. 


32.. W. W. Brown Const. Co. |v. 
Macarthur Bros. Co., 139 S.W. 104, 
236 Mo. 41. 


[a] Excavation of gravel not cov- 
ered by stipulation as to excavation 
of earth.—wWhere a contract provided 
for earth excavation, clearing and 
grubbing in accordance with specifica- 
tions, and there was nothing to show 
that cemented gravel was treated in 
the specifications as earth, the con- 
tractor, excavating cemented gravel, 
was entitled to recover the reasonable 
value thereof, and was not limited to 
the price fixed for excavating earth. 
W. W. Brown Const. Co. v. Macarthur 
Bros. Co., 139 S.W. 104, 236 Mo, 41. 


33. Klemmt v. Yeskel, 181 A. 871, 
102 N.J.Law 418. 


[a] Dlustration.—Where a_ con- 
tract provided for the rate or amount 
of an architect’s compensation on con- 
struction of a proposed work, such 
contract regulated compensation only 
in the event of the use of the archi- 
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under the latter, the contract does not control the 
amount of recovery.*? 


[§ 140] 3. Invalid or 
Where recovery on a quantum meruit or quantum 
valebat is permitted for work or incidental mate- 
rials furnished under an invalid or unenforceable 
contract,?4+ the measure of recovery is ordinarily the 
reasonable value thereof,*® and in a proper case re- 
covery may also be had for the reasonable value of 
time lost through defendant’s fault while waiting to 
work at defendant’s request ;*° 


Unenforceable Contract. 


the unenforceable’ 


tect’s plans and specifications, and 
where the work was abandoned and 
the plans not used the compensation 
set forth in the contract was not con- 
trolling in the determination of the 
reasonable value of the _ services. 
Klemmt v. Yeskel, 131 A. 871, 102 N.J. 
Law 418. 


34. See supra § 45. 


ar U.S.—Carlisle v. Smith, 234 F. 


Ky.—Randolph v. Castle, 228 S.W. 
418, 190 Ky. 776; Gay y. -Botts,, 13 
Bush 299. 


Mass.—Vickery v. Ritchie, 88 N.E. 
835, 202 Mass. 247, 26 L.R.A.N.S. $10. 


Mich.—Cilley v. Burkholder, 3 N.W. 
221, 41 Mich. 749. 


Mo.—Cozad v. Elam, 91 S.W. 434, 
115 Mo.App. 136. 


N.H.—Ham vy. 
185. 


S.D.—Fehlhafer v. Reiners, 157 N. 


Goodrich, 37 N.H. 


“‘W. 1058, 37 S.D, 289 


{a] Invalid because of official re- 
lation.— Where a contract for an of- 
ficer of a corporation to assist de- 
fendants to obtain control was invalid 
because of his official relation, and 
after defendants had obtained con- 
trol, the former officer rendered serv- 
ices assisting them in consolidating 
such corporation with others, the lim- 
it.of his recovery for such services is 
their value, taking into consideration 
his fitness for the work, its nature, 
and his diligence; but the profits re- 
ceived by defendants cannot be con- 


pr neds Carlisle v. Smith, 234 BF. 
[b] Invalid for mutual mistake.— 


Where a written contract for the con- 
struction of a building was void he- 
cause of mutual mistake of parties, 
the measure of plaintiff’s right to re- 
cover under a quantum meruit was 
the value of labor and materials fur- 
nished, without any deduction be- 
cause, through the owner’s bad judg- 
ment in making the improvement, the 
increase in the value of the property 
from the construction of the building 
was much less than the cost of the 
building to the contractor. Vickery 
v. Ritchie, 88 N.E. 835, 202 Mass. 247; 
26 L.R.A.N.S. 810. 


36. Randolph v. Castle, 228 S.w. 
418, 190 Ky. 776. 


[a] Tlustration.—Miners, who had 
entered into an unenforceable parol 
contract with a mine operator where- 
by the operator agreed to furnish 
them work at a specified rate of com- 
pensation for a three year term, could 
recover upon a quantum meruit, not 
only the reasonable value of work 
done, but also the reasonable yalue of 
the time lost while at the mine at the 
instance of the operator, ready, will- 
ing, and able to work, but during 
which they were assigned to no du- 
ties. Randolph v. Castle, 228 S.W. 
418, 190 Ky. 776. 
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agreement may be considered in estimating the rea- 
sonable value of the work,’ although it is not con- 
trolling,®* and where an unenforceable contract has 
been partially performed, plaintiff is not entitled to 
recover at the contract rate, when that is greater 
than the reasonable value of the services rendered,*® 
nor may he recover anything more where the full rea- 
sonable value of his work has already been paid,*° 
and it has been held that where plaintiff abandoned 
an unenforceable contract before completion of the 
work his recovery should be measured by the benefit 
to defendant rather than the ordinary value of the 
services.4: Where work is done, the parties suppos- 
ing the price to be fixed by contract, but in fact there 
is no contract, the reasonable value of the work may 
be recovered.*? 


[§ 141] 4. Rescission of Contract—a. In Gener- 
al. Where a contract for work and labor or inci- 
dental materials has been abandoned by both parties, 
or rescinded, as for breach of the recipient, and suit 
is brought on a quantum meruit or quantum vale- 


bat,*? plaintiff may recover the reasonable value «of « 


the work or materials** less anything paid him on ac- 
count,*® and subject to deduction of damages sustain- 
ed by the recipient where the performer acquiesced in 
cancellation of the contract by the recipient for the 
performer’s default.*® Where an article is ordered 


37. Ham v. Goodrich, 37 N.H. 185. 


38. Ham v. Goodrich, supra; Fehl- 
hafer v. Reiners, 157 N.W. 1058, 37 S. 
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P.(2d) 322, 168 Wash. 369, 76 A.L.R. 
1405. 


Payment as a defense generally sce 


[§§ 140-142 


of a manufacturer at a specified price and materials 
are used and work done toward its construction, but 
before it is completed the order is countermanded 
and the materials remain in the. manufacturer’s 
hands, it has been held that in a suit on the contract 
the value of the labor expended on the materials is 
not the proper criterion of plaintiff’s recovery.*” 


On termination of contract pursuant to option of 
defendant, it has been held that plaintiff may recover 
the reasonable value of his services,*® although there 
is authority to the contrary.*® 


Where recipient of services breaches his contract 
to pay performer in something other than money, 
the latter is entitled to the reasonable value of his 
services®® or to the equivalent of property which the 
recipient had contracted to give as compensation but 
failed to give.*? 


[§ 142] b. Benefit to Recipient. Where the per- 
former sues under the common counts following the 


-recipient’s breach of contract,°? recovery is measured 


by the market value of the work or materials and 
not by their benefit to the recipient,®? and plaintiff 
is not restricted in his recovery to the “reasonable 
value to defendant” as contradistinguished from 
mere “reasonable value.”’>+4 


on quantum meruit for cost of deliv- 
ery less the sum paid. Adams v. 
Healy, 198 N.W. 584, 227 Mich. 159. 


D. 289. supra § 76. 46. General Supply & Construction 
[a] iustration—A minor was not} 41. Clark v. Terry, 25 Conn. 395. eos ve 133 N.Y.S. 978, 149 App. 

bound by his contract to render serv- : : : 

ices for eight years, such contract not | 4-22: Lanins & Merster v. Woods, 4] 47, tosmer vy, Wilson, 7 Mich. 294, 


being enforceable against him, and the Ky.L, 365. 


reasonableness of the verdict in his 
suit on quantum meruit for three 
years’ services was to be determined | § 139. 
by proof of the value of the services 43. 


Where contract silent as to compen- 
sation see supra § 44; and see supra 


See supra §§ 48, 49. 


74 Am.D.-716. 


Recovery in quantum meruit as de- 
nied under such circumstances see 
supra § 63 note 76 [b]. 


rendered, and Ege by what he pee aS ee =a eee a ohye sete 48. Barr v. Van Duyn, 45 Iowa 228. 
agreed to receive for eight years, an a.—Hunt v. Tes a. , : is . 

an allowance for three years’ services 42 Am.D. 659. , 24a NYS 4 134 Mise 10 fae So 
of the amount agreed upon ioe leet Ariz.—Dey v. Hill, 181 P. 462, 20] Easton v. Pennsylvania, etc., Canal 
ay meiners me W. 1058, 37 S8.D. ESAS TS Co., 13 Ohio 79 (holding that where a 
289. i ey : “| Cal.—Welch v. Gunn, 281 P. 704, 101 | COmtract was lawfully terminated by 


39. Galvin v. Prentice, 45 N.Y. 162, edd SDE, 


Blair v. Brownstone Oil : 
& Refining Co., 170 P. 160, 35 Cal.App. | /@¥, @ percentage retained by defend- 


an umpire on eccorne of plaintiff’s de- 


6 Am.R. 58. 


[a] Where plaintiff was to learn 
business, and contract price was fixed 
with reference to a continuous service 
of three years, the contract being un- 
enforceable because merely parol, if 
plaintiff was entitled to recover for 
part performance the price agreed 
upon for three years was not compe- 
tent evidence of the value of services. 
performed during the first portion of 
such period when plaintiff was learn- 
ing the business, and it was error to 
award as the reasonable value of such 
services the pro rata contract price. 
Gety le v. Prentice, 45 N.Y. 162, 6 Am. 
R. 58. 


40. O’Donnell v. James E. Sipprell, 
Inc., 1 P.(2d) 322, 163 Wash. 369, 76 A. 
L.R. 1405. . 


[a] MIllustration.—Where the rea- 
sonable value of services rendered by 
an employee to a corporation under an 
unenforceable contract was two hun- 
dred seventy-five dollars monthly, and 
one hundred fifty dollars was paid to 
employee in cash, and one hundred 
twenty-five dollars paid to the em- 
ployee’s creditor at the employee’s di- 
rections, the employee could recover 
no further sum on quantum meruit. 
O’Donnell v. James E. Sipprell, Inc., 1 


394 (recognizing rule). 


Ga.—Riverview Land, etc. Co. v. 
Jones, 68 S.E. 620, 8 Ga.App. 90. 


Ill.—Anglo-Wyoming Oil Fields v. 
Miller, 117 Ill.App. 552 [aff 74 N.E. 
821, 216 Ill. 272). 


Ind.—Gibson Co. v. Morton, 148 N.E. 
430, 88 Ind.App. 685. 


Mo.—Johnston vy. Star Bucket 
Pump Co., 202 S.W. 1148, 274 Mo. 414; 
Bradley Heating Co. v. Thomas M. 
Sayman Realty & Investment Co., 201 
S.W. 864. : 


N.Y.—Hollinsead  v. 
Wend. 276. 


Tex.—Hedges v. Slaughter, 130 S.W. 
592, 61 Tex.Civ.App. 324. 


Alta.—Vanscoyoc v. 
Alta.L. 49. 


45. Gibson Co. v. Morton, 148 N.E. 
430, 88 Ind.App. 685; Adams v. Healy, 
198 N.W. 584, 227 Mich. 159. 


[a] For example, a contract to 
haul gravel for building eight miles 
of road at seventy cents per cubic 
yard was not apportionable, so that on 
defendant’s breach plaintiff could not 
recover seventy cents per yard for all 
gravel hauled, but should have sued 


Mactier, 13 


Simmons, 3 


ant under the contract to assure com- 
pletion of the work could not be re- 
covered by plaintiff). Compare Quin 
v. Bay State Distilling Co., 50 N.E. 
637, 688, 171 Mass. 283 (holding that 
where plaintiff was working under 
a contract indefinite as to time of con- 
tinuance, it was terminable by either 
at pleasure, and ‘there was no such 
express contract as would prevent the 
plaintiff, after electing to terminate 
the arrangement, from maintaining 
an action on an account annexed”’). 


50. Burchett v. Louisa Light & 
Fovee Co., 31 S.W.(2d) 373, 235 Ky. 


[a] Amount of recovery held 
proper.—A prospective partner failing 
to become one was entitled to six 
hundred dollars as reasonable compen- 
sation for seven months’ service ren- 
dered to the partnership. Burchett v. 
Louisa Light & wer Co., 31 S.W. 
(2d) 3738, 235 Ky. 296. 


51. Laymon vy. Francis’ Estat 
Ill. App. 82. ey 


52. See supra § 49. 


53. Schwasnick vy. Blandi 
ean seas in, 65 F. 


54. Bradley Heating Co. v. Thomas 
M. Sayman Realty & Investment Go}; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. ae ee 


§§ 143-144] 


[§ 143] c. Contract as Controlling Amount of Re- 
covery—(1) On Rescission by Mutual Agreement. 
Where the contract has been rescinded by mutual 
agreement, or abandoned by consent of both par- 
ties, it is generally held that plaintiff’s recovery of 
the reasonable value of work or materials is admeas- 
ured by the contract,®> which contract raté is con- 
trolling,®® as where the contract was terminated pur- 
suant to option therein,®’ and that the amount. of 
plaintiff’s recovery may not exceed the value fixed by 
the contract,°® although other authority is to the ef- 
fect that the special contract is not conclusive on 
the issue of value,®°® and the contract price does not 
control as to work performed after mutual abandon- 


ment of the contract.®° 


(Mo.) 201 S.W. 864, 865. 


“Plaintiff's petition and instruction 
was bottomed upon the theory that 
defendant had breached the contract. 
To say in such case that the value of 
plaintiff’s material and work must be 
measured by the reasonable value to 
the defendant (if there is a substan- 
tial - difference between ‘reasonable 
value of materials and labor fur- 
nished’ and ‘reasonable value of the 
materials and labor to the defendant’) 
would be to give to defendant the 
benefits of his own wrongful conduct. 
So that we have no hesitancy in say- 
ing that in a quantum meruit action 
brought by a contractor, where there 
has been a breach of the contract by 
the owner, the contractor is entitled 
to have an instruction which would at 
least entitle him to recover the rea- 
sonable value of the materials and 
labor furnished, at least up to the 
contract price. We say at least up 
to the contract price, because this is 
as far as the plaintiff’s instruction 
goes in this case, and it is not neces- 
sary to discuss what is the real meas- 
ure of his recovery.” Bradley Heat- 
ing Co. v. Thomas M. Sayman Realty 
& Investment Co., supra. 


55. Hunt v. Test, 8 Ala. 713, 42 Am. 
D. 659. 


[a] For example, on the theory 
that part performance cannot be more 
valuable to defendant than full per- 
formance, it has been held that on 
rescission by agreement the law im- 
plies a promise to pay the value of 
services rendered to be admeasured by 
the contract. Hunt v. Test, 8 Ala. 713, 
42 Am.D. 659. 


56. Jeffery v. Walker, 
161, 72 Hun 631. 


[a] Agreement regarded as fully 
executed.—Where an agreement for a 
fixed compensation weekly was termi- 
nated by mutual consent, the agree- 
ment became fully executed and the 
contract rate controlled the amount of 
recovery. Jeffery v. Walker, 25 N.Y.S. 
161, 72 Hun 681. 


57. Randall v. Michelin Tire Co., 
244 N.Y.S. 44, 187 Misc. 570. 


58. River View Land, etc., Co. v. 
Jones, 68 S.E. 620, 8 Ga.App. 90. 


{a] Dlustration. “Where one 
person contracts to sell to another 
real estate in exchange for the per- 
formance of personal or professional 
services, or on like consideration, and 
the services are performed, and the 
vendor, instead of making a deed to 
the land as promised, offers to rescind, 
and the vendee, accepting the proposal 
of rescission, sues for the recovery 
of the amount due him as a result of 
the rescission, he is entitled to recov- 
er the reasonable,value of the services 
performed, not exceeding the value, 


25 N.Y.S. 
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[§ 144] (2) On Rescission for Recipient’s Breach 
of Contract. Where plaintiff has rescinded a spe- 
cial contract for defendant’s breach, and thereafter 
sues on an implied contract for the reasonable value 
of work or materials, the rescinded contract may be 
considered in assessing the amount of recovery.*! 
But the weight of authority holds that the rescinded 
contract is not controlling as respects the amount of 
recovery,°? or terms of payment,®? and that plain- 
tiff is entitled to the reasonable value of the work 
or materials although it exceeds the contract price,®* 
although other authorities are to the effect that re- 
covery in quantum meruit cannot exceed the value as 
fixed by the contract,®® or the prospective benefits 


which plaintiff would have received if the contract 


if any, placed upon them by the par- 
ties at the time of making the agree- 
ment.’’ River View Land & Immigra- 
tion Co. v. Jones, 68 S.E. 620, 8 Ga. 
App. 90. 


ser Vanscoyoc v. Simons, 3 Alta.L. 


. 


[a] Not “unalterable basis.”—After 
mutual abandonment of a contract for 
work, and the making of a new im- 
plied contract, the old contract price 
is not to be taken ‘‘as an unalterable 
basis of arriving at the value of the 
work done.’”’ Vanscoyoc v. Simons, 3 
Alta.L. 49, 54. 


60. Mills v. Riley, 7 Ind. 137. 


Additional or extra work generally 
see infra § 158; and see supra § 67. 


61. Laiblin vy. San Joaquin Agricul- 
tural Corporation, 213 P. 529, 60 Cal. 
App. 516. 


62. Laiblin v. San Joaquin Agricul- 
tural Corporation, supra; Gastlin v. 
Weeks, 28 N.E. 331, 2 Ind.App. 222; 
Pelletier v. Masse, 143 A. 609, 49 R.I. 
408; Peist v. Richmond, 122 A. 420, 
ST Vt, 9%. 


63. New Jersey Shipbuilding & 
Dredging Co: v. Long Beach on the 
Ocean, 12 F.(2d) 111. 


[a] Entitled to cash despite con- 
tract.—A dredging company, recover- 
ing on quantum meruit for work done 
under a special contract, was entitled 
to a cash payment rather than pay- 
ment according to the terms of the 
contract where it had been breached 
by the owner. New Jersey Shipbuild- 
ing & Dredging Co. v. Long Beach on 
the Ocean, 12 F.(2d) 111. 


64. U.S.—Schwasnick v. Blandin, 
65 F.(2d) 354. Compare Farnum v. 
Kennebec Water Dist., 170 F. 173, 95 
C.C.A. 355, infra note 65. 


Cal.—Laiblin vy. San Joaquin Agri- 
cultural Corporation, 213 P. 529, 536, 
60 Cal.App. 516. 


Ind.—Gastlin v. Weeks, 28 N.E. 331, 
2 Ind.App. 222. Compare Mug v. 
Ostendorf, 96 N.E. 780, 49 Ind.App. 
71, infra note 66. 


Mo.—Johnston v. Star Bucket Pump 
Co., 202 S.W. 1143, 1153, 274 Mo. 414; 
Franklin Motor Car Co. v. Kast, 157 
S.W. 841, 171 Mo.App. 309. 


R.I.—Pelletier v. Masse, 143 A. 609, 
49 RI. 408. 


Vt.—Peist v. Richmond, 122 A. 420, 
OIG EO Te 


“In a case where the owner violates 
or breaches the contract, we uni- 
versally say the plaintiff can elect to 
sue in quantum meruit rather than 
for damages on the contract. If he 
does so sue, the special contract per- 
forms no function in that suit. The 
defendant cannot undertake to limit 


the recovery by the terms of the con- 
tract, because he has breached the 
contract. To permit him to usé his 
breached contract to limit a recovery 
against him, would be to pay him a 
premium for his own wrong. The law 
does not: contemplate such.” Johns- 
ton v. Star Bucket Pump Co., supra 
{quot Laiblin v. San Joaquin Agricul- 
tural Corporation, supra]. 


{a] Illustrations. — (1) Where 
plaintiff performed services under a 
contract for leveling certain land, but. 
defendant breached the contract by 
failing to make monthly payments 
stipulated for, whereupon plaintiff 
rescinded and sued on a quantum 
meruit, plaintiff was not limited to 
the contract price as the measure of 
what he was entitled to recover. Laib- 
lin v. San Joaquin Agr. Corporation, 
213 P. 529, 60 Cal.App. 516. (2) Where 
an owner has breached a contract for 
the construction of a building, and 
the contractor has elected to sue in 
quantum meruit, the measure of dam- 
ages is a reasonable compensation for 
the work actually done, and plaintiff 
is not restricted to pro rata share of 
the contract price. Johnston v. Star 
Bucket Pump Co., 202 S.W. 1143, 274 
Mo. 414 (per Graves, C. J., and Blair 
and Williams, JJ.) (3) A contractor, 
justified in refusing to proceed on de- 
fendant’s refusal to pay installment, 
could recover fair value of materials 
and work although exceeding the in- 
stallment. Pelletier v. Masse, 143 A. 
609, 49 R.I. 408. (4) Ina contractor’s 
action in quantum meruit to recover 
an unpaid balance for the construc- 
tion of a building that the reasonable 
value of materials and labor furnished 
was greater than the contractor paid 
his subcontractors does not change 
the measure of recovery. Johnston v. 
Star Bucket Pump Co., supra (per 
See Cc. J., and Blair and Williams, 


65. Farnum v. Kennebee Water 
Dist., 170 F. 173, 95 C.C.A..355; Fol- 
liott v. Hunt, 21 Ill. 634, 655; Anglo- 
Wyoming Oil Fields v. Miller, 117 Ill. 
App. 552 [aff 74 N.E. 821, 216 Ill. 272]; 
Chicago Great Western R. Co. v. 
American McKenna Process Co., 200 
Ill.App. 166. Compare Schwasnick v. 
Blandin, 65 F.(2d) 354, supra note 64. 


“Where work is done under a special 
contract, the price of the work must 
be governed by the stipulations of the 
contract, although the party may be 
justified in abandoning the contract, 
and bringing his action for the quan- 
tum meruit of the work. If under the 
circumstances, the plaintiff has suf- 
fered damages by the breach of the 
contract, over and above the price of 
the work fixed by it, he must recover 
for such breach, but that cannot in- 
fluence the price he shall recover for 
the work he has done.” Folliott v. 
Hunt, supra. 
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had been completed.®® 


Where performer does not exercise right to rescind 
he can recover under the common counts only in ac- 


cordance with the contract.®* 
[§ 145] 


rate fixed in the contract.®§ 


66. Mug v. Ostendorf, 96 N.E. 780, 
49 Ind.App. 71. Compare Gastlin v. 
Weeks, 28 N.E. 331, 2 Ind.App. 222, 
supra note 64. 


. {a] MTiustration. — An uncle en- 
tered into a written contract with a 
niece by which he gave her a life 
estate in land occupied by him in con- 
sideration of her agreement to act as 
his housekeeper, and to furnish him 
board during the remainder of his life. 
The uncle at the same time made a 
will in favor of the niece in accord- 
ance with the contract. The niece 
performed her part of the contract for 
about two years, but during that time 
the uncle used intoxicants to excess 
and illtreated the niece, and finally 
ordered her to leave his home. It was 
held that the amount of recovery in 
@ suit by the niece for services and 
money expended under the contract, 
after rescinding the same, will be lim- 
ited to the amount of the prospective 
benefits receivable under the contract 
had it been fully performed. Mug v. 
i aaa 96 N.E. 780, 49 Ind.App. 


67. Prest v. Inhabitants of Town 
of Farmington, 104 A. 521; 523, 117 
Me. 348, 2 A.L.R. 1390. 


“Where a party agrees to do work 
at a specified sum under a fraudulent 
representation, he can only recover, in 
an action of indebitatus, assumpsit, 
according to the terms of the con- 
tract, although, when he discovered 
the fraud, he might have repudiated 
the contract and sued for deceit.” 
Prest v. Inhabitants of Town of 
Farmington, supra. 


68. Gibson Co. v. Morton, 148 N.E. 
430, 88 Ind.App. 685. 


{a] Illustration. — If defendant 
was warranted in canceling contracts 
for the erection and rental of adver- 
tising boards for plaintiff's breach, 
the proper measure of recovery would 
be the reasonable rental value of 
boards erected from the time of can- 
cellation, such value not to exceed the 
rental value as fixed in the contract, 
less payments’ theretofore made. 
Gibson Co. v. Morton, 148 N.E, 430, 88 
Ind.App. 685. 


69. See supra § 51. 


70. Mont.—Callan v. 
P. 550, 73 Mont. 321. 


Nev.—Maitia v. Allied Land & Live 
Stock Co., 248 P. 893, 49 Nev. 451; 
Warren v. Glasgow & Western Ex- 
ploration Co., Ltd., 160 P. 793, 40 Nev. 
103; Burgess v. Helm, 51 P. 1025, 24 
Nev. 242. 


N.Y.—Fells v. Vestvali, 2 Keyes 152, 
153; Scanlon vy. John Gill & Sons Co., 
166 N.Y.S. 742. 


Or.—Schade v. Muller, 146 P. 144, 75 
Or. 225. 
Wyo.—Evans v. Cheyenne Cement, 


Stone & Brick Co., 180 P. 849, 21 Wyo. 
184; E. D. Metcalf Co. v. Gilbert, 116 


Hample, 236 


(3) On Rescission for Performer’s 
Breach. On rescission of a contract by the recipient 
of work or materials for breach by the performer, in 
a suit as on quantum meruit by the latter for work 
or materials furnished prior to rescission recovery 
of the reasonable value thereof may not exceed the 
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[§ 146] 5. Performance of 
Full Performance. 
quantum meruit for services fully performed under 
an express contract,®® the contract price becomes the 


[§§ 144-146 


Contract—a. After 
Where suit is brought as on a 


quantum meruit;7° plaintiff waiving the contract and 


suing on a quantum meruit may use the contract as a 
basis for computing the amount due,*! the measure of 
damages is the difference between the amount paid 
and the amount due under the contract,*? or the rea- 
sonable value of the work performed not exceeding 
the contract price,7* and, generally speaking, the 


amount of recovery should be neither more** nor 


P. 1017, 1020, 19 Wyo. 331. . 


“In such case the contract may be 
used aS evidence, and the recovery 
cannot exceed the amount thereby 
agreed upon; the only effect in such 
case of proof of an express contract 
as to price is that the stipulated price 
becomes the quantum meruit.” D. 
Metcalf Co. v. Gilbert, supra. 


“After the complete performance of 
an express contract there is no rea- 
son why a recovery may not be had 
under this form of pleading [quantum 
meruit]. The tonly effett in such a 
case of proof of an express contract 
fixing the price is, that the stipulated 
price becomes the ‘quantum meruit’ in 
the case. It is not a question of vari- 
ance, but only of the mode of proof 
of the allegations of the pleading.” 
Fells v. Vestvali, supra. 


71. Hoyt v. Buder, 6 S.W.(2d) 947, 
318 Mo. 1155; Kelso v. Lincoln Nat. 
Bite Ins. Co., (Mo.App.) 51 S.W.(2d) 


72. Sinnock v. Zimmerman, 284 P. 
$38, 132 Or. 137. 


[a] For example, where a contract 
for services was performed, defend- 
ant’s obligation to pay plaintiff the 
stipulated price became absolute, and 
the only measure of damage to plain- 
tiff was the difference between the 
amount agreed to be paid and the 
amount paid, plaintiff not being en- 
titled to recover reasonable value of 
services because of defendant’s re- 
fusal to pay, since such refusal was a 
breach of contract, but not a repudia- 


tion of it. Sinnock v. Zimmerman, 284 
Py 838,132 Or. 137. 
73. 


Ill—Pfund y. Zimmerman, 29 
Ill. 269. 


Md.—Alexander vy. Capital Paint Co., 
111 A. 140, 1386 Md. 658; Walsh v. 
Toney 36 A. 817, 38 A. 938, 85 Md. 
240. 


Neb.—Harrison v. Hancock, 89 N.W. 
374, 2 Neb. (Unoff.) 522. 


Nev.—Burgess v. Helm, 51 P. 1025, 
24 Nev. 242. 


N.Y.—Raile v. Peerless American 
Products Co., 182) N.Y.S: 721, 192 App. 
Div. 506 (recognizing rule); Rubin v. 
coe 1138 N.Y.S. 8438, 129 App.Div. 


Ohio.—Magadore Stoneware Co. vy. 
Hiers, 19 Ohio Cir.Ct.N.S. 158. 


Utah.—Foulger v. McGrath, 95 P. 
1004, 34 Utah 86. 


74. Alaska.—Flyum Vv. Alaska 
Packers’ Assoc., 5 Alaska 200. ° 

Ariz.—Dey v. Hill, 181 P. 462, 20 
Ariz. 466. 


Ill.—Griffiths v. Sanitary Dist. of 
Chicago, 174 Ill.App. 100. 


Mass.—Glazer v. Schwartz, 176 N.E. 
6138, 276 Mass. 54. 


Mo.—Stewart vy. Turner’s Estate, 


177 S.W. 800, 191 Mo.App. 272; Owen 
v. Hadley, 171 S.W. 973, 186 Mo.App. 
1; Swift v. Johnson, 158 S.W. 96, 175 
Mo.App. 660; Sockman vy. Freeman, 
109 S.W. 818, 130 Mo.App. 384. 


Mont.—Donovan vy. Bull Mountain 
Trading Co., 198 P. 486, 60 Mont. 87; 
De Young v. Benepe, 176 P. 609, 55 
Mont. 306. 


Neb.—Harrison v. Hancock, 89 N. 
W.. 374, 2 Neb. (Unoff.) 522. 


N.Y.—Scanlon v. John Gill & Sons 
Co., 166 N.Y. 742. 


Or.—Sinnock v. Zimmerman, 284 P. 
838, 132 Or. 137; Coos Bay Times Pub. 
a v. Coos County, 160 P. 532, 81 Or. 


Pa.—Wartman’s Est., 19 Pa.Co. 143; 
Gifford v. Halfman, 3 Phila. 127. 


Wyo.—E. D. Metcalf Co. v. Gilbert, 
116 b. 1017, 19 Wyo. 331 


Ont.—Currier v. ae, ete., R. Co., 
30 U.C.Q.B. 61. 


See also Assumpsit, Action of § 91. 


[a] MQlustration.—A husband and 
wife, at the request of the wife’s 
father that they live with him and run 
his farm for him, lived with him for 
about five years, performing the du- 
ties of farm hand and housewife, the 
husband also performing the duties 
of a body servant for the father, who 
was quite old. The father allowed his 
daughter to sell butter and eggs, and 
keep the proceeds, and whenever 
farm products were marketed invari- 
ably gave the soh-in-law one-half of 
the proceeds, believing this was in 
compensation for their services. The 
husband and wife allowed him to re- 
main in this belief, although their 
evidence indicated an intention to 
subsequently claim the reasonable 
value of their services. It was held 
that, while the facts justified an in- 
ference that there was an express 
agreement that the husband and wife 
were to be compensated for their serv- 
ices, the scale of wages fixed by the 
father and acquiesced in by the hus- 
band and wife became an element of 
the express contract and was binding 
on the husband and wife regardless of 
what their services were actually 
worth. Stewart v. Turner’s Estate, 
177 S.W. 800, 191 Mo.App. 272. 


[b] Proof showing express con- 
tract in suit on quantum meruit.— 
Where plaintiff sued on an implied 
promise to recover the reasonable 
value of labor rendered defendant at 
its request, but his’ proof established 
an express promise by defendant to 
pay seventy-five dollars a week for 
two weeks and fifty dollars a week 
for three weeks, plaintiff could not 
recover more but was entitled to judg- 
ment for three hundred dollars only, 
since the stipulated price became the 
quantum meruit. Scanlon v. John Gill 
& Sons Co., 166 N.Y.S. 742. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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less’® than the stipulated contract price. Where the 
claim of an express contract fixing compensation is 
not proved, plaintiff will be awarded the reasonable 
value of his services irrespective of such unproved 
contract.‘ 


Where insanity of recipient prevents fulfillment 
of contract in respect of compensation, one who has 
fully performed may recover the reasonable value of 
his services not in excess of the value of property 
which he was to receive under the contract."7 


In case of contract to pay partly in cash and part- 
ly in property for services, on breach by the recipient 
the perfermer may in quantum meruit recover the 
full reasonable value of his services in eash,’* and 
may not be compelled to accept part in property.*® 


Price for work done in part under special contract 
and in part under parol modification thereof should 
be controlled by the special contract so far as done 
in pursuance of the latter.®° 


Where agreement for reasonable value of services 
is substituted for prior contract expressly fixing rate 
of compensation, the ease is not within the rule that 


75. Benner v. Dove, 119 N.E. 349, 
Uso tll; 318, 


[a] For example, a grantor, in a 
very helpless condition, had a right to 
fix at a large amount the value of 


WORK AND LABOR 


ror to decree that plaintiff should take 
the worthless shares of stock, where 
his prayer was for money damages. 
Cunningham v. Paramount Oil & Gas 
‘Co., (Tex.Civ.App.) 252 S.W. 888. 


Garver v. Daubenspeck, 22 Ind. 
Dey v. Hill, 181 P. 462, 20 Ariz. 


Dey v. Hill, supra. 
The M. F. Parker, 88 F. 853. 


[a] Estoppel.—Where one desir- 
ing to buy a vessel asked a ship car- 
penter for an estimate of what he 
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restricts recovery in quantum meruit for services 
under a fully executed contract to the reasonable 
value not exceeding the contract price,*t and under 
such circumstances plaintiff is entitled to the rea- 
sonable value of his services irrespective of the rate 
fixed by the original contract-*? 


Where there was enforceable estimate falling short 
of a contract, it has been held that the amount re- 
covered could not exceed such estimate.** 


[§ 147] b. Performance Not in Strict Compli- 
ance with Contract—(1) In General. Where plain- 
tiff is entitled to recover as on quantum meruit or 
quantum valebat for performance not in strict com- 
pliance with the terms of a special contract,®+ the 


‘measure of his recovery is ordinarily the contract 


price less damages for imperfections.25 While it 
has been said that the yardstick of recovery is the 
reasonable value of the work or materials,°® or the 
benefit received,*’ that is, reasonable value as com- 
puted with due reference to the value if performed 
in accordance with contract specifications and to 
damages sustained by defendant through defective 
performance,®*® the contract is evidence of value®® 


the contract price, less payments, 
damages sustained, and what it would 
cost to complete the contract.” 
Thomas & Moran v. Kanawha Valley 
Traction, Co., supra. 


[a] For example (1) in an action 
for work and material by a plumbing 
and heating contractor, who had been 

| discharged by the owner because his 
work did not comply with the con- 
tract, where the work was not appor- 
tionable under the contract, the dam- 
ages were limited to a sum not ex- 
ceeding the contract price, including 
extras, less the cost of completing 
the work in accordance with the, con- 


services rendered by grantees who 80. 
took eare of him for years, and it was | 238. 
improper, on setting aside the deed, 81 
to fix the value of the services on a 466. 
quantum meruit in a léss amount r 
than that intended by the grantor. 82. 
BenuGe v. Dove, 119 N.E. 349, 283 Ill. 83 
3158. : 
76. Montgomery Vv. Cockshutt 
Plough Co., 2 Ont.W.N. 924, 18 Ont. 
W.N. 905, i 
[a] Alleged contract calling for | ough 


five dollars a day for teaming work 
was of no effect where not proved to 
have been made, and plaintiff was 
awarded four dollars a day as the rea- 
sonable value of the work under a 
quantum meruit. Montgomery  v. 
Cockshutt Plough Co., 2 Ont.W.N. 924, 
18 Ont.W.N. 905. 


77. Hudson v. Hudson, 16 S.E. 349, 
90 Ga. 581. 


78. Cunningham v. Paramount Oil 
& Gas, Co., (Tex.Civ. App.) 252 S:W. 
888. ‘ 


{a] Tllustration.—Where a_ con- 
tract for the drilling of an oil well 
provided for payment at the rate of 
seventy-five dollars per day, in an ac- 
tion for value of services based on the 
breach of such contract which alleged 
the performance of a stated number 
of days’ work, plaintiff was entitled 
to recover the amount of money rep- 
resented by the work done, notwith- 
standing a provision of the contract 
that payment should be made partly 
in cash and partly by certain corpo- 
rate stock certificates at par, if, as 
alleged, the stock certificates were 
worthless at the time of the breach. 
Cunningham v. Paramount Oil & Gas 
Co., (Tex.Civ.App.) 252 S.W. 888. 


79. Cunningham v. Paramount Oil 
& Gas Co., supra. 


[a] Worthless stock certificates.— 
In an action for value of services 
based on breach of contract which 
provided for payment, part in cash 
and part in shares:of stock certifi- 
cates, which latter plaintiff alleged he 
was~- fraudulently induced to- accept 
and which were’ worthless, it was er- 


would charge for putting her in thor- 
repair, and was told the cost 
would be one hundred and fifty dol- 
lars, and on the faith of this state- 
ment bought the vessel for three hun- 
dred and fifteen dollars, and when the 
repairs were completed, the ship car- 
penter presented a bill which, exclud- 
ing extra work specially agreed up- 
on, amounted to about three hundred 
dollars, it was held that, while there 
was no express contract that the work 
should be done for one hundred and 
fifty dollars, yet, under the circum- 
stances, the repairer should be held 
estopped to claim more than the orig- 
inal estimate, the claim not being re- 
garded as one of contract nor as one 
purely of quantum meruit or quantum 
valebat. The M. FE. Parker, 88 F. 853. 


84. See supra §§ 52-54. 


85. Md.—J. L. Robinson Const. Co. 
v. Barry, 108 A. 688, 185 Md. 275. 


Mass.—Glazer v. Schwartz, 176 N.E. 
613, 276 Mass. 54; De Vito v. Uto, 
148 N.E. 456, 253 Mass. 239. 


Mich.—Ginsberg v. Myers, 183 N.W. 
749, 215 Mich. 148. 


Mo.—Downey v. Burke, 23 Mo. 228. 


W.Va.—Thomas & Moran v. Kana- 
wha Valley Traction Co., 80 S.E. 476, 
479, 73 W.Va. 374. 


“The rule of law in such cases is, 
that when a contract has been only 
partially performed, or performed in 
an incomplete or inferior manner, if 
the contract is apportionable, and the 
labor done and material furnished is 
appropriated by the other party to the 
contract, he is liable to the contractor 
for what such labor and material are 
reasonably worth, to be determined by 


tract, and less any damages and add- 
ed expense occasioned. the owner. 
Ginsberg v. Myers, 183 N.W. 749, 215 
Mich. 148. (2) In a suit on quantum 
meruit by a building contractor sub- 
stantially performing a contract, if 
defects are of a character that could 
not reasonably have been remedied to 
make the work correspond exactly to 
specifications, the measure of dam- 
ages is the contract price, deducting 
the amount by which the value of the 
building as left by the contractor 
falls short of what that value would 
have been if the contract had been 
exactly performed. De Vito v. Uto, 
148 N.E. 456, 253 Mass. 239. 


86. J. L. Robinson Const. Co. v. 
Barry, 108 A. 688, 135 Md. 275; Ger- 
main v. Stanton Union School Dist., 


122 NW. 524, 128 N.W.. 798, 158 
Mich. 214. 
[a]. Not exceeding contract price. 


—Where there has been a substantial 
performance of the contract, although 
not in strict accordance with its 
terms, plaintiff may recover the rea- 
sonable value of the work done not 
exceeding the contract price, and the 
value of extras less the reasonable 
cost of completing the work. Ger- 
main v. Stanton Union School Dist., 
Lae N.W. 524, 123 N.W. 798, 158 Mich. 


87. Anglin v. Simpson’s Adm’r, 295 
S.W. 868, 220 Ky. 562; Jackson Lum- 
ber & Supply Co. v. Deaton, 272 S.W. 
717, 209 Ky. 239. 


88. Anglin v. Simpson’s Adm'r, 295 
S.W. 868, 220 Ky. 562; Jackson Lum- 
ber & Supply Co. v. Deaton, 272 S.W. 
717,/ 209 Ky. 239. 


89.. J. L. Robinson Const. Co. wv. 
Barry, 108 A. 688, 185 Md. 275 
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and continues to measure liability,®° and while plain- 
tiff cannot recover the contract price if his work is 
worth less,°* he will not necessarily be limited to a 
quantum meruit less than the stipulated contract 
price.°? On the other hand, recovery on the basis of 
an implied contract cannot. exceed the amount stip- 
ulated in the special contract,®? and where defendant 
has suffered by plaintiff’s failure to fulfil the con- 
tract in all particulars, there should be deducted 
from the contract price enough to enable the former 
to make good his loss,®* and to compensate him for 
imperfections in the work or materials.®® 


[§ 148] (2) Effect of Acceptance of Imperfect 
Work. Where defendant accepts plaintiff’s imper- 
fect work, the measure of recovery is its reasonable 
value,®® although it has been held that where one 
accepts the result of another’s work after discover- 
ing alleged defects therein, he is bound by his ae- 
ceptance and is not entitled to any deduction from 
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the price.®7 . 


[§ 149] ¢. Untimely Performance. Where plain- 
tiff is entitled to recovery on the basis of an im- 
plied contract for work completed after expiration of 
the time stipulated in a special contract,?® plaintiff is 
confined to the rate of compensation fixed by the 
contract,®°® and the measure of his recovery. will or- 
dinarily be the contract price less such damage as 
may have been caused defendant by the delay.’ 


[§ 150] d. Part Performance—(1) Where Full 
Performance Excused—(a) By Act of Defendant— 
aa. In General. Where plaintiff,is entitled to re- 
cover under the common counts for part performance 
on defendant’s prevention of full performance,” 
plaintiff may reeover the reasonable value of the 
work or materials,*? which may or may not be con- 
trolled by contract provisions,* without diminution 
for damages suffered by the other party as a result 
of incomplete performance,® although recovery will 


90. Buttrick Lumber Co. v. Collins, 
89 N.E. 138, 202 Mass. 413. 


91. Jordan v. Hill, 154 N.W. 579, 
172 Iowa 414; Allen v. McKibben, 5 
Mich. 449, 455. 


“The defaulting plaintiff can in no 
case recover more than the contract 
price, and cannot recover that, if his 
work is not reasonably worth it, or 
if, by paying it, the rest of the work 
will cost the defendant more than if 
the whole had been completed under 
the contract. The party in default 
can never gain by his default, and the 
other party can never be permitted to 
lose by it; and the price thus deter- 
mined is the true amount recoverable 
on a quantum meruit.” Allen v. Mc- 
Kibben, supra. 


[a] For example, where plaintiff 
agreed orally to sell defendants’ farm 
but arranged an exchange not con- 
templated in the contract, but consti- 
tuting a new contract, the broker can- 
not recover his commission on the to- 
tal acreage price of defendants’ farm, 
but only on a quantum meruit; and 
an instruction to consider the second 
contract in awarding commission is 
proper. Jordan v. Hill, 154) N. W. 579, 
172 Iowa 414. 


92. Deal v. Craven, (Tex.Civ. App.) 
266 S.W. 426. 


[a] For example, a contractor 
whose work was in substantial but 
not in full and complete compliance 
with the contract may recover 'the 
contract price less reasonable deduc- 
tions necessary to supply deficiencies, 
and is not limited to quantum meruit. 
Deal v. Craven, (Tex.Civ.App.) 266 S. 
W. 426. 


93. 
Ill. 108. 


Mass.—Powell v. Howard, 109 Mass. 
192; Atkins v. Barnstable County, 97 
Mass. 428. 


Mich.—Germain v. Stanton Union 
School Dist., 122 N.W. 524,158 Mich, 
214 [reh den 123 N.W. 798, 158. Mich. 
214]; Mosaic Tile Co. v. ~Chiera, 95 
N.W. 537, 133 Mich. 497; Sheldon v; 
Leahy, 69 N.W. 76, 111 ‘Mich. 29. © 


» Mo.—Porter v. R. J. Boyd Paving, 
etc., Co., 112 S.W. 235, 214 Mo. 1; Wil- 
liams v. Chicago, eta, Rio. 20 S.W. 
631, 112 Mo. 463, 34 Am. S.R. 403; 
veats Vv. Ballentine, 56 Mo. 530; Deck- 
er v. School Dist. No. 2, 74 S.W. 390, 
101 Mo.App. 115; Clapper v. Mendell, 
69 S.W. 669, 96 Mo.App. 40; Phillivpi 


Tll.—Lighthall v. Colwell, 56 


v. McLean, 5 Mo.App. 586,°587. 


N.Y:—Exeter Mach. Works v: Won- 
ham-Magor Engineering Works, 119 
N.Y.S. 105, 134. App.Div. 386; Merrill 
v. Ithaca, ete., R. Co., 16 Wend. 586, 
30 Am.D. 130. 


Va.—Smith v. Packard, 27 S.E. 586, 
94 Va. 730. 


94. Ind.—McKinney v. Springer, 3 
Ind. 59, 54 Am.D. 470. 


Kan:—McKnight’v. Bertram Heat- 
ing, etc., Co., 70 P. 345, 65 Kan. 859. 


Mass.—Glazer v. Schwartz, 176 N.E. 
613, 276 Mass. 54; Powell v. Howard 
109 Mass. 192; Veazie v. Hosmer, 11 
Gray 396. 


Mich.—Howell v. Medler, 2 N.W. 
911, 41 Mich. 641; Allen v. McKibbin, 
5 Mich. 449. 


Mo.—Williams v. Chicago, ete., R. 


Co., 20 S.W. 631, 112 Mo. 463, 34 Am! | 


S.R. 403; Yeats v. Ballentine, 56 Mo, 
530; Decker v. School Dist. No. 2°74 
S.W. 7390, 101 Mo.App. 115. 


N.Y.—Ladue v. Seymour & Wood, 
24 Wend. 60. 


Tenn. eopyyl taker v. | 
Humphr. 46 


{a] Cost of faking structure con- 
form to specifications.—Damage to 
the owner because of. the contrac- 
tor’s’ intentional default in failing to 
comply with specifications is based on 
the cost of making the structure con- 
form in a reasonable way to the con- 


Pullen, §3 


tract. Glazer v. Schwartz, 176 N.E. 
613, 276 Mass. 54. 

95. Ill.—Lighthall vy. Colwell; 56 
Ill. 108. 


See ae Vi. Hedge, 18 Iowa 
Ky.—Kiel v. Kline, 15 Ky.L. 158. 


Mich.—Mosaie Tile Co. v. Chiera, 95 
N.W. 537, 133 Mich. 497; Fuller v. 
Rice, 18 N.W. 204, 52 Mich. 435. 


-< Mo.—Decker v. School Dist. No. 2, 

74 S.W. 390, 101 Mo.App. 115; Busch- 

mann v. Bray, 68 Mo.App. 8. 
N.Y.—Graff v. Able, 117 N.Y.S. 806. 


Va.—Smith v. Packard, 27 S.E. 586, 
94:.Va. 730. 


eee Parker v. Steed, 1 Lea (Tenn.) 
[a] Where contract is not sub- 


stantially performed, but the work is 
accepted by defendant, the measure of 


plaintiff’s recovery is the value of the 
work as executed and received. Park- 
er v. Steed, 1 Lea (Tenn.) 206.- 


97. Martin B. Brown Co..v. Yard- 
um, 51 N.Y.S. 364, 23 Misc. 762. See 
also Rutledge, etc., Realty Co. v. Gart- 
side, 106 S.W. 1126, 128 Mo.App. 580 
(to the effect that at most defendant 
would be entitled to deduct damages 


‘caused by plaintiff's imperfect execu- 


tion of agency work in effecting a set- 
tlement accepted by defendant, and 
that plaintiff could not be deprived 
of all recovery). 


98. See supra § 55. 


99. Farmer y. Francis, 34 N.C. 282. 


[a] Mlustration—Where work is 
done under a special contract, and is 
not completed within the time limit- 
ed, but is’ carried on after the day, 
with the assent of the person for 
whom. the work is done, and with no 
further special contract, the party 
contracting to do the work is confined, 
under the common count, to the rate 
of compensation fixed by the contract. 
The rule for estimating the damages 
would be, if the.work contracted for 
is worth the sum agreed upon, what 
it is worth as done. Farmer v. Fran- 
cis, 34 N.C. 282. ’ 


1. John Cowan v. Meyer, 94.A..18, 
125 Md. 450; Inland Const. Co. v. City 
of Pendleton, 242 P. 842, 116 Or. 668. 


2. See supra § 63. 


3. Del.—Heitz v. Sayers, 
225, 32 Del. 207. 


a l.—Baker v. Stoner, 


a LAT WN 


213 Ill.App. 


Mo.—Hutchinson vy. Swope, (App.) 
256 S.W. 134; Franklin Motor Car Co. 
Fig hast, 157 S. W. 841, 171 Mo.App. 


N.Y. —Clark v. Mayor of New York, 
4 N.Y. 338, 53 Am.D. ag 


Okl. —Limerick: Vv. Lee, 
17 Okl.. 165, . 


. See infra § 151, 


‘Moore v. Normal Sebeol Dist. 
Ne’ >, 115 -S.W, 6, 215 Mo. 705 


[a] MTllustration.—A Butlins con- 
tractor who is wrongfully forbidden 
to carry out his contract may recover 
the reasonable value of work done 
and materials furnished by him and 
appropriated by the owner, without 
diminution for damages suffered by 
the owner. Moore v. Normal School 
Dist. No. 2, 115 S.W. 6, 215 Mo. 705. 


87 P. 859, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be limited to such reasonable value.® 


[§ 151] bb. Contract Price as Controlling. 
Where full performance under a specific contract has 
been prevented by act of defendant, and plaintiff is 
entitled to the reasonable value of work or materials 
furnished in part performance,’ reasonable value 
may be computed in accordance with contract provi- 
sions in the absence of evidence showing it unfair 
to do so,® and the stipulations of the contract are rel- 
evant as bearing on the amount of recovery.°® 
authorities hold that contract provisions are merely 
evidence of reasonable value,!® and do not in them- 
selves measure recovery,1! and permit plaintiff to re- 
cover a proved reasonable value in excess of the con- 
tract price,t? although other authorities hold that 
the amount allowed as reasonable value cannot ex- 
ceed the contract price,'* and state the rule to be 


6 Kansas City Structural Steel 
Co. v. Athletic Bldg. Ass’n, 249 S.W. 
922, 297 Mo. 615; Bradley Heating Co. 
v. Sayman Realty & Investment Co., 
201 S.W. 864; Clark v. Mayor of New 
York, 4 N.Y. 338, 53 Am.D. 379. 


Exclusion of profits under contract 
see infra § 160. 


7. See supra § 63. 


8 Elwood Oil & Gas Co. v. McCoy, 
Ly Pian boy OK OT. 


{a] MIllustration.—Where contract 
price for drilling an oil and gas well 
was one dollar and fifty cents per foot 
and the party drilling it was wrong- 
fully prevented by the other party 
from completing the well, it was 
proper to estimate the value of work 
performed by the contract price per 
foot, in the absence of any evidence 
showing application of such rule to 
be unfair. Elwood Oil & Gas Co. v. 
McCoy, 179-P* 2, °72 Okl1. 97. 


9. Purdy v. Nova Scotia Midland, 


€te,,7 Rl etc; 6Co.,. «39, N.Y-Ss_ 1577 Al 
Misc. 407. 
10. Weathercraft Co. v. Byrd, 123 


S.E..180, 32 Ga.App. 369. 


[a] For example, in an action on 
account to recover for labor and ma- 
terial furnished for roofing, where it 
appeared that, while there was a writ- 
ten contract to roof a total number 
of squares at a specified price, plain- 
tiff after partial performance was pre- 
vented from completing the entire 
roof by defendant’s action, plaintiff 
was entitled to recover for the 
squares actually laid, the contract be- 
ing relied on merely as evidencing the 
value of services under Civ. Code 
(1910) § 4821. Weatherecraft Co. v. 
Byrd, 123 S.E. 180, 32 Ga.App. 369. 


11. Hutchinson y. Swope, (Mo. 
App.) 256 S.W. 134, 135. 


“The measure of damages in such 
a suit is-not the compensation fixed 
by the contract, but the reasonable 
value of the services rendered.” 
Hutchinson v. Swope, supra. 


12. Del.—Heitz v. Sayers, 
225, 32 Del. 207. 


Kan.—Chastain v. Green, 250 P. 264, 
121 Kan. 742. 

Mo.—Joern v. Bang, (App.) 200 S. 
W. 737; Franklin Motor Car Co. v. 
Kast, 157 S.W. 841, 842, 171 Mo.App. 
309. 

N.Y.—Merrill v. Ithaca & O. R. Co., 
16 Wend. 586, 30 Am.D. 130. 


Pa.—Philadelphia v. Tripple, 79 A. 
703, 230 Pa. 480; Knapp v. Teyssler, 
96 Pa.Super. 193., 


Vt.—Chamberlin v. Scott, 33 Vt. 80. 


121 A. 
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Some 


performer.’ 


Responsible. 


“Where, however, the defendant is 
in default, and his act prevented the 
performance of the contract, the rule 
is different. Under such circumstanc- 
es, the plaintiff should recover the 
reasonable value of his services and 
the contract price forms no conclu- 
sive limit to the amount that he can 
recover. This is the natural result of 
the theory on which the law of im- 
plied contracts is based.” Heitz v. 
Sayers, 121 A. 225, 32 Del. 207, 218. 


[a] For example, (1) where the 
owner wrongfully stops work under a 
building contract, while the contrac- 
tor is not in default, the contractor 
may recover in indebitatus assumpsit 
the cost of such labor and materials 
furnished, but not paid for, although 
such cost is in excess of the contract 
price, and although the contractor 
would have suffered a loss if he had 
been permitted to complete the work. 
City of Philadelphia v. Tripple, 79 A. 
703, 230 Pa. 480. (2) Where a con- 
tractor was wrongfully prevented by 
the owner from completing a dwell- 
ing house, and the owner completed 
it, and the work had not proceeded 
according to the building contract be- 
fore the contractor was ousted from 
performance, but the plans were 
changed, extras were added at the re- 
quest of the owner, savings were ef- 
fected by the contractor, and the con- 
tractor was delayed in completing the 
building through intervention of the 
owner and through his fault, the con- 
tractor was not limited to recovery of 
a proportionate amount of the con- 
tract price, but was entitled to recov- 
er the full value of the labor and ma- 
terial' he furnished and a reasonable 
contractor’s profit. Chastain v. Green, 
250 P. 264, 121 Kan. 742. 


13. Chicago Training School v. Da- 
vies, 64 Ill.App. 503; Clark y. Scan- 
lan, 33 Ill.App. 48; Cleveland, etc., R. 
Co. v. Moore, 82 N.E. 52, 84 N.E. 540, 
170 Ind. 328; French v. Cunningham, 
49 N. E. 797, 149 Ind. 6382; Wuchter v. 
Fitzgerald, 163 BP. 819, 83 Or. 672. 
But see Baker v. Stoner, 213 Ill.App. 
571 (holding that in assumpsit by a 
builder for the value of services per- 
formed up to the time when the de- 
fendant owner refused to permit him 
to proceed with the written contract, 
the measure of damages is not gov- 
erned by the provisions of the con- 
tract). 


[a] For example, the limit of 
plaintiff's recovery in quantum mer- 
uit in an action for clearing defend- 
ants’ land under special contract, 
which defendants prevented plaintiff 
from completing, was the contract 
price. Wuchter v. Fitzgerald, 163 P. 
819, 83 Or. 672. 
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that plaintiff may recover the reasonable value not 
exceeding the contract price.** 


[§ 152] (b) By Illness or Death of Performer. 
Where a performer prevented by illness from com- 
pleting his contract sues on a quantum meruit,’® he 
may recover the reasonable value of his services,'® 
although the amount is subject to deduction for dam- 
ages resulting from failure to complete the contract*? 
and he may not recover a sum far in excess of what 
he was to receive under the contract.1§ 
of an apportionable amount is allowed where comple- 
tion of the contract was prevented by death of the 


Recovery 


[§ 153] (c) By Cause for Which Neither Party 
Where full performance is prevented 
and the evidence is such that. neither party can be 
held responsible for noncompletion, plaintiff has been 


{b] Judgment forty dollars in ex- 
cess of contract price was to that ex- 
tent erroneous, and modified by re- 
ducing it to correspond with the stip- 
ulated price. Wuchter y. Fitzgerald, 
163 P. 819, 88 Or. 672. 


14. Oakley v. Duluth Superior 
Dredging Co., 194 N.W. 123, 223 Mich. 
478. See Bailey v. Furléigh, 208 P. 
1091, 121 Wash. 207 (holding that, 
where an employee contracts to ren- 
der services at an agreed price, and 
he is wrongfully discharged, the con~ 
tract furnishes the measure of dam- 
ages, and the employee cannot recover 
the reasonable value of his services). 


15. See supra § 61. 


16. Clark v. Gilbert, 26 ‘N.Y. 279, 
84 Am.D. 189. 


17. Patrick v. Putnam, 27 Vt. 759. 
18. Preble v. Preble, 97 A. 9, 115. 
Me. 26. See also White v. Currier, 5 


Dane Abr. (Mass.) 110 (holding that if 
A contract to labor a year for eighty- 
four dollars and be prevented from 
working thé entire year by sickness, 
he may recover seven dollars per 
month for the time he labored, but not 
on a quantum meruit for the value of 
the service, irrespective of the agreed 
price). 


[a] Illustration.—Where, under an 
agreement between a father and his 
son, the son was to operate the fa- 
ther’s farm and divide the proceeds 
and. have the farm on the father’s 
death, and the son became seriously. 
ill and incapable of performing the 
contract, whereupon his guardian 
sued on quantum meruit for the value 
of his, services performed under the 
contract, she could not recover a sum 
far in excess of the value of the 
farm, thus doing indirectly that 
which could not be done directly, es- 
pecially when it did not appear that 
the father had received and retained 
benefits for which he had not rendered 
full payment. Preble vy. Preble, 97 A. 
9, 115 Me. 26. 


19. Coe v. Smith, 4 Ind. 79, 58 Am. 
D. 618; Stanley v. Kimball, 118 A. 
636, 80 N.H. 431. 


{a] Mlustration.—Where a niece, 
rendering services to her aunt in con- 
sideration of the transfer of property 
to her upon the death of the aunt, dies 
first, her estate, in the absence of any 
agreement that there must be a full 
performance, is entitled to recover 
such part of the full compensation 
contemplated as the services per- 
formed was of the services necessary 
to full performance, and this propor- 
tion is definitely settled by the sub- 
sequent death of the aunt. Stanley 
v. Kimball, 118 A. 636, 80 N.H. 431. 
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held entitled as on a quantum meruit to recover the 
reasonable value of his work less payments on ac- 
count and damages resulting from partial nonper- 
formance.?° 


Where completion of a contract is prevented by 
fire occurring without fault attributable to either 
party, plaintiff suing as on a quantum meruit may 
recover the reasonable value of his part perform- 
ance,”? irrespective of contract provisions as to with- 
holding full payments until completion,?? and the 
measure of his recovery will ordinarily be such por- 
tion of the agreed compensation as he had earned 
before the fire occurred,?*? without deductions equiv- 
alent to an allowance of damages for failure to com- 
plete the work.?4 


[§ 154] (d) Abandonment as of Right. Although 
one has the right, under his contract, to abandon it, 
if he does so he ean recover only the value of the 
work done measured according to the contract.?5 


[S 155] (2) Where Full Performance Not Ex- 
cused—(a) In General. Where plaintiff is entitled 
to recover under the common counts for work or 


20. Woodford v. Kelley, 101 N.W. 
1069, 18 S.D. 615. 


21. Keeling y. Schastey & Vollmer, 


225, 32 Del. 207. 
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Idaho.—Shallis y. Fiorito, 
932, 41 Idaho 653. 
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materials furnished in part performance of a con- 
tract breached or abandoned by plaintiff,?° the usual 
measure of recovery is the reasonable value of the 
work done, not exceeding the contract price, less the 
cost of completing the work and any damages sus- 
tained by defendant as a result of plaintiff’s. failure 
to fulfil the contraet.?7 


Contract conditional on accomplishment. One who 
performs services under a contract, fixing the eom- 
pensation and making it conditional upon the aecom- 
plishment of a stated result, is not entitled to any 
compensation whatever, if he fails to comply with 
the condition, unless his failure is eaused by the un- 
warranted interference of the othér party, when he 
is entitled to the reasonable value Of his services re- 
gardless of the contract priee, while, if he fulfil the 
condition, he is entitled not to the reasonable value 
of his services, but only to the contract price.?* 


[§ 156] (b) Benefit or Damage to Defendant. 
Plaintiff will not necessarily be entitled to the fair 
value of work and materials furnished,?® as the 


_ amount of recovery should be measured by the bene- 


fit received by defendant®® rather than the cost there- 


ure of damages would be the reason- 
able value of the building as taken 


240 P. possession of by the other party to 


124 P. 445, 18 Cal.App. 764. 


22. Keeling v. Schastey & Vollmer, 
supra. 


[a] Illustration.—Where a _ sub- 
contract for the alteration and repair 
of a building provided that the sub- 
contractor should receive payment to 
the extent of seventy-five per cent of 
the work done as it progressed and 
twenty-five per cent after the com- 
pletion, the subcontractor was enti- 
tled to recover the reasonable value 
of the work done on a destruction of 
the building by fire before completion, 
and without fault of either party, and 
was not limited to a recovery of sev- 
enty-five per cent. Keeling v. Schas- 
tey & Vollmer, 124 P. 445, 18 Cal.App. 
764. 


23. S. Anderson & Son v. Shattuck, 
81 A. 781, 76 N.H. 240. 


24. S, Anderson & Son v. Shattuck, 
supra. 
[a] TIllustration.—Where the ces- 


sation of the work on a building re- 
sulted from its destruction by fire 
without fault of either party, the con- 
tractor was entitled to recover, in an 
action on the quantum meruit, such 
part of the contract price as the cost 
of the work and materials actually 
done and furnished bore to the cost 
of the whole work and materials 
agreed to be done and furnished, and 
it was error in such case to determine 
the contractor’s recovery by deducting 
from the contract price for the whole 
work the amount it would have cost, 
at the time of the fire, to complete 
the building according to the con- 
tract as such method of computation 
was equivalent to allowing the own- 
er damages for noncompletion of the 
building, to which damages he was 
not entitled in the absence of breach 
by, or fault of, the contractor. S. 
Anderson & Son vy. Shattuck, 81 A. 
781, 76 N.H. 240. 


25. Power v. Walker, 35 S.W. 907, 
39 S.W. 256, 18 Ky.L. 889. 
26. See supra § 56. 


27. Del.—Heitz v. Sayers, 121 A. 


Ind.—Bunn vy. Crawford, 135 N.E. 
520, 78 Ind.App. 1. 


Iowa.—Goben v. Des Moines As- 
phalt Paving Co., 224 N.W. 785, 208 
Iowa 1113 (recognizing rule); Corwin 
v. Wallace, 17 Iowa 374; Pixler v. 
Nichols, 8 Iowa 106, 74 Am.D. 298. 


Kan.—Zimmerle vy. Felzien, 245 P. 
1024, 121 Kan. 34. 


Ky.—Collinsworth v. Ironton Lum- 
ber bo. 262 S.W. 592: 


Mich.—Oakley v. Duluth Superior 
Dredging Co., 194 N.W. 123, 223 Mich. 
478; Kitchen v. Hill, 184 N.W. 465, 
215 Mich. 668; Fuller v. Rice, 18 N. 
W. 204, 52 Mich. 435; Grimes v. How- 
ard, 2 Mich.N.P. 167. 


Mo.—Bradley Heating Co. v. Thom- 
as M. Sayman Realty & Investment 
Co., 201. S.W. 864; Huggins v.. Hill, 
fe 245 S.W. 1105 [transf 236 S.W. 
1056]. 


N.Y.—General Supply & Construec- 
tion Co. v. Goelet, 148 N.E. 778, 241 N. 
Ls Ae pores gr 150 N.E. 532, 241 N. 


Tex.—Hedges v. Slaughter, 130 S.W. 
592, 61 Tex.Civ.App. 324; Kocher v. 


Mayberry, 39 S.W. 604, 15 Tex.Civ. 
App. 342. : 
[a] Tllustrations.—(1) Lumber 


company could not take and keep logs 
cut and delivered at a creek without 
paying for them, although a contract 
provided there should be no liability 
unless logs were delivered at another 
place, but should be required to pay 
the contract price less reasonable ex- 
pense of getting them to the agreed 
place of delivery. Collinsworth v. 
Ironton Lumber Co., 262 S.W. 592, 203 
Ky. 419. (2) Where defendant takes 
charge of a thing, and completes what 
plaintiff was to do on it, he is liable 
at least on quantum meruit for work 
plaintiff has done which should be the 
contract price less reasonable ex- 
penses in completing. 
v. Ironton Lumber Co., supra. (3) 
Where a building contract is nonap- 
portionable, and the contractor does 
not complete the building, his meas- 


ColNnsworth. 


the contract, not exceeding the con- 
tract price and the value of the ex- 
tras, less what it would reasonably 
cost to complete it and make it com- 
ply with the contract and specifica- 
tions. Germain v. Union School 
Dist. of City of Stanton, 122 N.W. 
524, 123 N.W. 798, 158 Mich. 214. (4) 
If a building contractor breaches the 
contract, he may, nevertheless, re- 
cover the actual value of his work 
and the materials he has furnished, 
not exceeding the contract price, less 
such damages as have resulted to the 
other party from the breach. Hug- 
gins v. Hill, (App.) 245 S.W. 1105 
[transf (Mo.) 236 S.W. 1056]. 


[b} Rule applied where compensa- 
tion was commodity.—Where contrac- 
tor agreed to perform certain work in 
exchange for an automobile, the 
measure of his recovery in action in 
quantum meruit and to foreclose me- 
chanie’s lien on owner’s acceptance of 
the work and failure to deliver auto- 
mobile because of the contractor’s 
failure to pay for material used and 
labor furnished, requiring owner him- 
self to pay therefor, was the differ- 
ence between the value of the automo- 
bile and the amount which the owner 
was required to pay to materialmen 
and laborers, plus special damages, 
if any, suffered by the owner, and not 
the value of the contractor's services. 
Bunn v. Crawford, 133 N.E. 520, 78 
Ind.App. 1. 


28. Lowry v. Farmington Pros- 
pecting, etc., Co., 65 Mo.App. 266. 


29. Morton v. Roanoke City Mills, 
15 F.(2d) 545; Bunn v. Crawford, 135 
N.E. 520, 78 Ind.App. the 


30. Morton v. Roanoke City Mills, 
15 F.(2d) 545; Heitz v. Sayers, 121 A. 
225, 32 Del. 307, 217; Bunn v. Craw- 
ford, 135 N.E. 520, 78 Ind.App. 1. 


“The true measure of recovery is 
the benefit which the other party re-. 
ceives.” Bunn v. Crawford, supra. 


“Where the plaintiff is in default in 
the full performance of a special con- 
tract, his position is not the same as 
one who does work or furnishes labor 
and materials upon request, and who, 


For later eases, developments and changes in the law see Annotations, same title and section number, 


‘ 


§§ 156-159] 


of to plaintiff,*! plaintiff’s profit or loss being im- - 


material,°? and it has been said that the measure of 
plaintiff’s recovery is the reasonable value of what 
defendant received,** or the reasonable value of the 
benefit in excess of damages,** or what the work is 
reasonably worth less damages sustained by partial 
nonperformance.®> Plaintiff may not recover any- 
thing in excess of the reasonable value of the work,°° 
which should be computed with allowance for dam- 
ages caused defendant by plaintiff’s breach,*’ and if 
it is found that the damages are equal to, or greater 
than, the value of the work done, there can be no re- 
covery.28 But no right of recoupment arises in fa- 
vor of defendant where plaintiff establishes the net 
worth of his services rendered.®® 


[§ 157] (c) Contract Price as Controlling. Gen- 
erally speaking, plaintiff may not recover anything 
in excess of the contract price,*® and where the con- 
tract stipulates rates and prices for that which has 
been done thereunder, the amount of recovery is con- 
trolled by the contract stipulations,*! although in the 
ease of an entire contract failing to stipulate a price 
for anything less than full performance, it has been 
held that reasonable value and not contract price is 


therefore, has the right to recover the 39. 
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Schwasnick vy. Blandin, 
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the true measure of recovery.*2 Where the work 
contracted for proves much greater than the contrac- 
tor estimated and he fails to complete the contract 
but received the whole contract price during the time 
he worked, he can have no further claim on a quan- 
tum meruit.#* 


[§ 158] 6. Additional or Extra Work. Where 
there is an express contract covering services, work, 
and labor, or incidental materials, but plaintiff per- 
forms extra or additional work for which he is en- 
titled to compensation,** the measure of recovery 
is the fair and reasonable value thereof,+® which, 
where the parties have so agreed, may be the cost, of 
material and labor.*® Where extra work has been 
caused by defendant’s improper demands, plaintiff 
may recover a quantum meruit of the increased 
cost.47 Where the extra or additional work is of the 
same character as work covered by the special con- 
tract, the rate for contract services may constitute 
the measure of reasonable value of extra or addition- 
al penyiges {7 although where the extra work is of a 
different sort, plaintiff should receive whatever it is 
worth without regard to the contract rate.*® 


[§ 159] C, Recovery of Expenses. Where suit is 


65 EF. |] formance is limited and restricted to 


reasonable and usual value of such 
services or materials, regardless of 
their benefit to the defendant. Where, 
however, the plaintiff, through no 
fault of the defendant has failed to 
fully perform his contract, yet his 
labor and materials have been accept- 
ed by the defendant, and are of some 
benefit to him, the reasonable value 
of such benefit to the defendant, less, 
of course, the damage resulting to the 
defendant from the plaintiff's breach 
is the proper measure of the amount 
that the plaintiff can recover.” Heitz 
v. Sayers, supra. 


31. Morton v. Roanoke City Mills, 
15 F.(2d) 545. 


32. Morton v. Roanoke City Mills, 
supra. 


33. Wolcott v. Yeager, 11 Ind. 84. 


34. Britton v. Turner, 6 N.H. 481, 
26 Am.D. 713. 


35. Duncan v. Baker, 21 Kan. 99. 


36. Olson vy. Harvey, 188 P. 751, 
68 Colo. 180. 


[a] For example, one employed to 
supervise the construction of build- 
ings for one half of the profits is en- 
titled, in an action for an account- 
ing, only to what his services were 
worth, and no more, where he did not 
fully perform. Olson vy. Harvey, 188 
P. 751, 68 Colo. 180. 


37. Heitz v. Sayers, 121 A. 225, 32 
Del. 207; Zimmerle y. Felzien, 245 P. 
1024, 121 Kan. 34. 


[a] Woluntary noncompletion of 
contract.—‘“‘Unless the contract was 
abandoned by mutual consent or its 
completion was prevented by defend- 
ant, any claim of plaintiff through 
quantum meruit, notwithstanding his 
voluntary noncompletion of the con- 
tract, must make due allowance for 
defendant’s right to a set-off for nec- 
essary and reasonable expenses in- 
curred by him in effecting a comple- 
tion of the contract by other work- 
men.” Zimmerle v. Felzien, 245 P. 
1024, 121 Kan. 34. 


38. Pixler v. Nichols, 8 Iowa 106; 
Allen v. McKibbin, 5 Mich. 449; Brit- 
ton v. Turner, 6, N.H. 481, 26 Am.D. 
713. 


(2d) 354. 


40. U.S.—Morton vy. Roanoke City 
Mills, 15 F.(2d) 545. 


Del.—Heitz v. Sayers, 121 A. 225, 
32 Del. 207. 


Kan.—Zimmerle vy. Felzien, 
1024, 121 Kan. 34. 


Mo.—Yeats v. Ballentine, 56 Mo. 
530. See Joern v. Bang, (App.) 200 
S.W. 737 (recognizing rule). 


R.I.—Pelletier v. Masse, 143 A. 609, 
49 R.I. 408 (recognizing rule). 


{a] Illustration.—In an action on 
the common counts by one in default 
in the full performance of a special 
contract, where plaintiff, through no 
fault of defendant, has failed fully to 
perform his eontract, and his labor 
and materials have been accepted by 
defendant and have benefited him, the 
contract price should be the limit of 
the total amount that defendant 
should be compelled to pay for full 
performance, and recovery should not 
be in excess of such a portion of the 
agreed price as the reasonable value 
of what he performed bears to the 
whole work that was to have been 
done, less damages resulting to de- 
fendant’s breach. Heitz v. Sayers, 121 
A. 225, 32 Del. 207. 


41. Feldschau v. Clatsop County, 
208 P. 764, 765, 105 Or. 237. 


42, Feldschau v. Clatsop County, 
supra. 


“Where the contract and the con- 
sideration are both entire, and no 
price is stipulated in the contract to 
be paid for anything less than com- 
plete performance and there has been 
a part performance by one party to 
the contract which has been of bene- 
fit to and has been accepted by the 
other, the rule in this state is that the 
party who has partly performed his 
contract is entitled to recover on 
quantum meruit for the .part per- 
formed, less such damages as the oth- 
er party may have sustained by rea- 
son of his failure to complete per- 
formance. But where the contract 
stipulates the rates and prices to be 
paid for that which has been done un- 
der the contract, then the right of 
such party to recover for part per- 


245 P. 


the rates and prices fixed by the con- 
tract. In the first instance the party 
is permitted to recover on quantum 
meruit for the reason that in the na- 
ture of things there can be no other 
measure of recovery than that of rea- 
sonable value; while in .the latter 
case, the parties are and should be 
bound by the rates and prices which 
they themselves have agreed should 
be paid therefor.” Feldschau v. Clat- 
sop County, supra. 


43. Phelps v. Sheldon, 
(Mass.) 50, 23 Am.D. 659. 


Payment as defense generally see 
supra § 76. 


44. See supra § 67. 


45. C. G. Robinson & Co. v. Con- 
nell, 117 So. 774, 166 La. 685. 


46. Eskestrand v. Wunder, 
(2d) 622, 94 Mont. 57. 


[a] For example, where the par- 
ties agreed that a contractor furnish 
extras on the basis of the cost of ma- 
terial and labor, “having agreed that 
the cost of labor and material should 
control, such cost became the reason- 
able value.”  Eskestrand v. Wunder, 
20 P.(2d) 622, 624, 94 Mont. 57. 


47. Uvalde Asphalt Paving Co. v. 
City of New York, 188 N.Y.S. 304, 196 
App.Div. 740. 


[a] For example, where a contrac- 
tor has complied with the improper 
demands of the owner under protest, 
and completed the contract, the dam- 
ages aré to be based on the quantum 
meruit of the increased cost incutred 
in consequence of the unwarranted 
items of interference. Uvalde As- 
phalt Paving Co. v. City of New York, 
188 N.Y.S. 304, 196 App.Div., 740. 


48. Meserve v. Uisoiscen Steam 
Mill Co., 64 Me. 438. 


[a] For example, one having drivy- 
en a certain quantity of logs down a 
river at a fixed price, and then sub- 
sequently driving an additional num- 
ber without any price having been 
fixed, is entitled to recover fat the 
same rate as was fixed for those first 
driven. Meserve v. Lewiston Steam 
Mill Co., 64 Me. 438. 


49. C. G. Robinson & Co. v. Con- 
nell, 117 So. 774, 166 La. 685. 


13 Pick. 


20m be 
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brought on the basis of a contract implied with or 
without existence of a special contract,®° plaintiff 
may, as on quantum meruit, recover the reasonable 
value of actual and necessary expenses,®+ even in a 
case where he has breached a special contract,®? al- 
though he will be restricted to a reasonable amount 
for such items,®* and ordinarily must show that the 
items of expense were necessary to prosecution of 
the work®+ and of benefit to defendant,°® and plain- 
tiff may be denied a refund of money spent in con- 
templation of full execution of a contract not com- 


pleted.>® 


[a] For example, accountants, ob- 
taining a refund of income tax from 
the government, were entitled to the 
value of extra services not contem- 
plated by the contract for accounting 
work, not on the per diem rate paid 
under the agreement for accounting, 
but on the basis of whatever such ex- 
tra services were worth. C. G. Robin- 
son & Co. v. Connell, 117 So. 774, 166 
La. 685. 


Recovery for work performed after 
rescission of contract see supra § 143 
text and note 60. 


Recovery denied in absence of proof 
of reasonable value see supra § 67; 
and see supra § 102. 


50. See supra §§ 134-158. 


51. Cook & Russ v. Gulf Refining 
Co. of Louisiana, 111 So. 337, 162 La. 
945; Callan v. Hample, 236 P. 550, 
73 Mont. 321. 


[a] Board and lodging.—Cook & 
Russ v. Gulf Refining Co. of Louisi- 
ana, 111 So. 337, 162 La. 945. 


[b] Telegrams and telephone calls. 
—Callan v. Hample, 236 P. 550, 73 
Mont. 321. 


[ec] Traveling expenses.—Cook & 
Russ v. Gulf Refining Co. of Louisi- 
ana, 111 So.. 337, 162) La. 945. 


Expenses computed as part of cost 
of labor at place where none ordi- 
aad available see supra § 135 note 


52. Huggins v. Hill, (Mo.App.) 245 
S.W. 1105 [transf 236 S.W. 1056]. 


[a] Illustration.—A building con- 
tractor who breached his contract can 
recover on quantum meruit for ex- 
penditures necessarily incurred by 
him for telegraph and telephone tolls, 
transportation expenses, insurance 
premiums, and similar items which 
were nonlienable, but which were of 
benefit to the owner. Huggins v. 
Hill, (Mo.App.) 245 S.W. 1105 [transf 
236 S.W. 1056]. 


53. Callan v. Hample, 236 P. 550, 
73 Mont. 321; Lozano v. Thos: W. 
Blake Lumber Co., (Tex.Civ.App.) 16 
S.W.(2d) 983. 


Recovery of profits see infra § 160. 


54. Lozano v. Thos. W. Blake 
Lumber Co., (Tex.Civ.App.) 16° S.W. 
(2d) 983. 


55. Lozano _ v. 
Lumber Co., supra. 


56. Blackwell v. Ranier Golf & 
Country Club, 208 P. 21, 120 Wash. 
384. 


57. 


Thos. W. Blake 


Johnson County Sav. Bank vy. 
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City of Creston, 231 N.W. 705, >212 
Iowa 929, 84 A.L.R. 926 [op supple- 
mented 237 N.W. 507, 212 Iowa 929, 
84 A.L.R. 926]; Chastain v. Green, 250 
P. 264, 121 Kan. 742; Henry Petetin, 
Ine. v. Standard General Realty Co., 
139 So. 33, 18 La.App. 601; Otis Ele- 
vator Co. v. Southern Hat Co., 124 So. 
696, 11 La.App. 699; General Supply 
& Construction Co. v. Goelet, 133 N. 
Y.S. 978, 149 App.Div. 80. 


[a]. Allowance for profit held rea- 
sonable.—Where plaintiff’s cost of re- 
pairing defendant's, elevator was one 
hundred and fifteen dollars, a charge 
of one hundred and sixty-five dollars 
and sixty-nine cents was reasonable, 
and plaintiff was entitled to that sum 
less the sum paid. Otis Elevator Co. 
v. Southern Hat Co., 124 So. 696, 11 
La.App. 699. 


58. Marshall vy. Cohen, 
283, 11 Misc. 397. 


59. Callan v. Hample, 236 P. 550, 
73 Mont. 321. 


[a] Cost of assistant regarded as 
mere expense.—‘‘The amount paid or 
agreed to be paid by plaintiff for the 
services of an assistant becomes the 
reasonable value of the services of 
the assistant. The plaintiff is paid 
for his time and his necessary ex- 
penses in performing his duties, and 
can no more make a profit from the 
services of his assistant than he could 
from the sending of telegrams or the 
making of long distance calls; reim- 
bursement is all that he is entitled to 
in addition to his per diem for serv- 
ices rendered personally. Under the 
evidence the court should have in- 
structed the jury to that effect and, 
having refused such an instruction, 
committed error.” Callan v. Hample, 
286 P. 550, 552, 73 Mont. 321. 


60. Mo.—Bradley Heating Co. v. 
Thomas M. Sayman Realty & Invest- 
ment Co., 201 S.W. 864. Compare 
Huggins v. Hill, (App.) 245 S.W. 1105 
[transf 236 S.W. 1056] (holding that 
where a building contractor was en- 
titled under his contract to six per 
cent on the cost of labor and materials 
as compensation for his services, he 
can recover such compensation in an 
action on quantum meruit after his 
breach, where his services were of 
value to the owner, after allowing the 
only damage claimed by him as a re- 
sult of the breach). 


N.Y.—Clark v. City of New York, 
4 N.Y. 338, 348, 53 Am.D. 379. 


Tex.—C. W. Hahl & Co. v. South- 
land Immigration Assn, 116 S.W. 831, 
53 Tex.Civ.App. 592. 


32 N.Y.S. 


[§§ 159-160 


[§ 160] D. Recovery of Profits. An action on 
the quantum meruit for the reasonable value of ma- 
terial and labor furnished may include a claim for 
reasonable profit,°7 and one furnishing laborers for 
another, no price being agreed on, is entitled to a 
profit, and is not limited in his recovery to the 
amount which he paid the workmen,®* although 
plaintiff has been denied the right to recover a profit 
on the services of an assistant,®® and it is generally 
held that recovery on quantum meruit excludes prof- 
its as computed under a special contract.®° 


Utah.—Foulger,.v. McGrath, 95 P. 
1004, 34 Utah 86. 


— 

Wash.—Huetter v. Warehouse & 
Realty Co., 142 P* 675, 81 Wash. 331, 
L.R.A. 1915C 671. 


“When the contract is terminated 
by one party against the consent of 
the other, the latter will not be con- 
fined to the contract price, but may 
bring his action for a breach of the 
contract and recover as damages all 
that he may lose by way of profits in 
not being allowed to fulfill the con- 
tract; or he may waive the contract 
and bring his action on the common 


‘counts for work and labor generally, 


and recover what the work done is ac- 
tually worth. But in the latter case 
he will not be allowed to recover as 
damages any thing for speculative 
profits, but the actual value of the 
work and materials must be the rule 
of damages. He cannot assume the 
contract price as the true value of the 
work necessary to complete the whole 
job, and then recover the proportion 
which the work done will bear to the 
whole job, although it may amount 
to more than either the contract price 
or the actual value. This would be 
allowing indirectly -a recovery for 
speculative profits upon the common 
counts. If the party seeks to recover 
more than the actual worth of his 
work, in a. case where he has been 
prevented from performing the entire 
contract, he must resort to his action 
directly upon the contract; but when 
he elects to consider the contract re- 
scinded, and goes upon the quantum 
meruit, the actual value is the rule 
of damages. THe injustice of any 
other rule is very apparent in this 


case.” Clark v. City of New York, su- 
pra. 
[a] For example (1) one entitled 


to recover on quantum meruit the 
reasonable value of his services is 
not entitled to recover a half of the 
profits of the transaction, as provided 
by an express contract. C. W. Hahl & 
Co. v. Southland Immigration Assn, 
116 S.W. 831, 538 Tex.Civ.App. 592. (2) 
In an action in quantum meruit for 
labor and materials furnished, where 
the owner breached the contract, it 
was error for the jury to add ten per 
cent builder’s profit as called for in 
the contract, although such might 
have been recovered in an action for 
breach. Bradley Heating Co. v. 
Thomas M. Sayman Realty & Invest- 
ment Co., (Mo.) 201 S.W. 864. (3) 
A building contractor can only recov- 
er the reasonable value of the work 
done, waiving any profits arising un- 
der the contract.s4 Foulger vy. Mc- 
Grath, 95 P. 1004, 34 Utah 86. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WORKAWAY—WORKHOUSE 


*WORKAWAY. An extra man employed on the 
vessel as an accommodation to himself;! A term 
applied to destitute seamen who work their passage 
home without compensation.? 


WORKER.’ It has been said that the word is ca- 
pable of definite definition and is readily under- 
stood;* and its generic definition is: one who, or 
that which, works, or performs work, hence, a doer, 
a laborer, a performer, a toiler, a workman.® In par- 
ticular cases and in construing various statutes, cer- 
tain persons have been held to be,® and others not to 
be,’ workers. 


Phrases: ‘Worker in brass,”® 
and “worker of iniquity.’ 


WORK FLOATS.?+ 
WORK HORSE.'? 


WORKHOUSE.'? [§ 1] A. As HEleemosynary 
Institution. It has been said that originally the 
word meant a house where the poor are taken care of 
and kept in employment,'+ a place designed for the 
relief and employment of the poor’® or one for the 
accommodation and employment of such paupers as 


“wood worker,”® 


1. The Tashmoo, 48 F,(2d) 366,,the term 


“workers’”’ 


[71 C.J.] 175 


may become a county charge ;*® and it has been held 
that such a workhouse is a public building.** 


[§ 2] B. As Penal Institution. It has been said 
that the word has a well-defined, popular, and legal 
signification, as meaning a jail or place where pris- 
oners are confined,!® a place of confinement for per- 
sons sentenced to imprisonment at hard labor, for 
disorderly persons, and for disobedient or intemper- 
‘ate slaves or servants,!® a place or prison where per- 
sons convicted of minor offenses and misdemeanors 
may be confined and kept at labor;?° and it has been 
held that a workhouse, in this sense, must be a pub- 
lie institution.?1 


[§ 3] ©. In Phrases. Phrases, in which this word 
has been employed, have received judicial interpre- 
tation,?? as in the following: “Any workhouse es- 
tablished by said city,”2? “Bedford Union Work- 
house,’”’?4 “public workhouse,”?® “union work- 
house,”?* “workhouse for female prisoners,’’?? 
“workhouse of the city, town, or county;’?° also 
“prisons, jails and workhouses,”?® “workhouses and 
jails,”?° and “workhouses for the accommodation and 
employment of . . . paupers.”# 


as used in Em- 17. Bedfordshire Union v. Bedford 


368. ployment Agency Acts forbidding the 


een The August Belmont, 153 F. 639, 


3. See also Employee 20 C.J. p 
1241; Laborer or Labourer 35 C.J. p 
927; Master and Servant § 1 text and 
notes 7-13; Workman or Workingman 
post. 


4 State v. Rossman, 161 P. 349, 
350, 93 Wash. 530, L.R.A.1917B 1276. 


5. Huntworth v. Tanner, 152 P. 523, 
525, 87 Wash. 670, Ann.Cas.1917D 676 
[quot State v. Rossman, 161 P. 349, 
350, 93 Wash. 530, L.R.A.1917B 1276). 


“Laborer” 35 C.J. p 927. 


“Work” as noun see Work or Works 
ante §§ 2-8. 


“Work” as verb see Work or Works 
ante §§ 9-11. ; 


“Workman” post. 


6. [a] Bookkeeper and stenogtra- 
pher.—A stenographer and bookkeep- 
er held to be a ‘‘worker” 


Act (L. [1915] p 1), forbidding any 
person from taking a fee from work- 
ers for the securing of employment or 
for furnishing information leading 
thereto. State v. Rossman, 161 P. 349, 
350, 93 Wash. 530, L.R.A.1917B 1276. 


[b] Private secretary held to be a 
“worker” within statute exempting 
workers’ wages from garnishment. 


Abrahams y. Anderson, 5 S.E. 778, 80 
Ga. 570, 572, 12 Am.R. 274 [cit Cohen 
v. Aldrich, 62 S.E. 1015, 5 Ga.App. 256, 
258 (both cit State v. Rossman, 161 
Pp, ay 350, 98 Wash. 530, L.R.A.1917B 
1276)]. 


[ec] Stenographer held to be a 
“worker” whose wages are exempt 
from garnishment. Abrahams v. An- 
derson, 5 S.E. 778, 80 Ga. 570, 572, 12 
Am.R. 274 [cit Cohen v. Aldrich, 62 
S.E. 1015, 5 Ga.App. 256, 260 (both cit 
State v. Rossman, 161 P. 349, 350, 93 
Wash. 530, L.R.A.1917B 1276)]. 


7. [a] Business and professional 
persons.—Business and professional 
men, teachers, and those following 
scientific pursuits held not included in 


within the) 
meaning of the Employment Agency' 


collection of fees from workers for 
securing employment for them or for 
information leading thereto. Hunt- 
worth v. Tanner, 152 P. 523,.527, 87 
Wash. 670; Ann.Cas.1917D 676 [quot 
State v. Rossman, 161 P. 349, 350, 93 
Wash. 530, L.R.A.1917B 1276]. 


8 Huntworth y. Tanner, 152 P. 
523, 525, 87 Wash. 670, Ann.Cas.1917D 
eL8, Gaus inating force of word ‘“work- 
er®). 

9. See ante p 17. 


10. Huntworth v. Tanner, 152 P. 
523, 525, 87 Wash. 670, Ann.Cas.1917D 
wie force of word “‘work- 
er”). 

“11. See Work or Works ante § 12 
text.and notes 18, 14. 
12. See Exemptions § 90. 


13. See also Jail 33 C.J. p 8382; 
Paupers §§ 31, 32; Prisons §§ 1-3. 


14. Bouvier L. D. [quot Singleton 
1 jana te 155 P. 1057, 90 Wash. 243, 


“Poor” 49 C.J. p 1080. 
she State v. Ellis, 26 N.J.Law 215, 
bs 


16. Singleton v. Hamilton, 155 P. 
1057, 90 Wash. 248, 247. 


[a] As including poor-farm—Sin- 
gleton v. Hamilton, 155 P. 1057, 90 
Wash. 243, 247. ‘Poor-farm’” see Pau- 
pers § 257. 


[b] Historical.—(1) “In the queen’s 
instructions to Lord Cornbury, the 
first colonial governor of New Jersey, 
he is instructed to endeavor, with the 
assistance of the council, to provide 
for the building of public work-hous- 
es, in convenient places for the em- 
ployment of ‘poor and indigent peo- 
ple.’’’ State v. Ellis, 26 N.J.Law 215, 
21 [cit Grants and Concess. 642]. (2) 
“Work-houses were originally design- 
ed for the relief and employment of 
the poor. They were maintained by 
the parishes, and were under the 
charge of the church wardens and 
overseers of the poor of the parish.” 
State v. Ellis, supra [cit 5 Jacob L. D. 
(sub verbo) Poor III, 1]. 


Imp. Com’rs, 21 L.J.M.C.. 229, 14 Eng. 
L.&Eq. 424, 430, 431 (within a statute 
providing that public buildings shall 
be free from certain taxes). f 

“Public building” see Public § 11. 

18. Singleton v. Hamilton, 155 P. 
1057, 90 Wash. 243, 246. 

“Jail” compared and distinguished 
see Jail 33 C.J. p 832 note 28 [bl]. : 


ie State v. Ellis, 26 N.J.Law 215, 


20. Farmer v. City of St. Paul, 67 
N.W. 990, 992, 65 Minn. 176, 179, 33 
L.R.A. 199. 


“Prison” see Prisons § 1. 


21. Farmer y. City of St. Paul, 67 
een 990, 992,65 Minn. 176, 33 L.R.A. 


[a] House of Good Shepherd held 
not “workhouse.”—Farmer y. City of 
St. Paul, 67 N.W. 990, 992, 65 Minn. 
176, 33 L.R.A. 199. 


pa Tune institution” see Institution 


‘22. See cases infra this section. | 
23. Farmer v. City of St. Paul, 67 


| N.W. 990, 992, 65 Minn. 176, 33 L.R.A. 


1.99% 


24. Bedfordshire Union v. Bedford 


| Imp: Com’rs., 21 L.J.M.C. 229, 14 Eng. 


L.&Eq. 424, 430. 


25. Farmer v. City of St. Paul, 67 
oe 990, 992, 65 Minn. 176, 33 L.R.A. 


26. Bedfordshire Union v. Bedford 
Imp, Com’rs., 21 L.J.M.C. 229, 14 Eng. 
L.&Hq. 424, 431. 


27. Farmer v. City of St. Paul, 67 
ifs 990, 992, 65 Minn. 176, 33 L.R.A. 
guan State v. Ellis, 26 N.J.Law 215, 

29. Farmer vy. City of St. Paul, 67 
As 990, 992, 65 Minn. 176, 33 L.R.A. 
Bane, State v. Ellis, 26 N.J.Law 215, 

31. Singleton v. Hamilton, 155 P. 
1057, 90 Wash. 243, 247. 


*By CARLOS M. SANDOVAL (Workaway— Workmanship inclusive). 
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WORKING CAPITAL.®? 
WORKING CATTLE.*? 
WORKING CONTRACT.%4 
WORKING DAY.*® 
WORKING HOURS.?* 
WORKING PLACE.*? 
WORKING TOOLS.*® 
WORKMAN 


22. See Work or Works 
text and notes 15-23. 


33. See Work or Works 
text and notes 24-26. 


ante § 12 


ante § 12 


34. See Work or Works ante § 12 
text and notes 20, 28e 

85. See Work or Works ante § 12 
text and notes 29-39. 

36. See Work or Works ante § 12 
text and notes 40-42. 

37. See Work or Works ante § 12 


text and notes 46-52. See also Master 
and Servant §§ 441—565. 


88. See Exemptions §§ 78-87. 


39.. See also Artificer 5 C.J. p 595; 
Artisan 5 C.J. p 597; Employee 20 C. 
J. p 1241; Laborer or Labourer 35 C. 
J.p 927; Master and Servant § 1 text 
and notes 7-13; Mechanic 40 C.J. p 
20; Work or Works ante; Worker an- 


te; Workmen’s Compensation Acts 
post. 

40. Southern Coal & Min. Ca. v. 
Hopp, 133 Ill.App. 239, 242. 

41. Webster New Int. D. [quot 


State v. Ottawa, 113 P. 391, 34 Kan. 


100, 104]. 


42. Bouvier lL. D. [quot In re Scan- 
lan, 97 F. 26, 27, 8 Am.Bankr,. 202]; 
Century D. [quot In re Crown Point 
Brush Co., 200 F. 882, 884; Gay v. 
Hudson River Electric Power Co., 178 
I. 499, 501; Clark v. Voorhees, 184.N. 
YS. 888, 894, 194 App.Div. 13]; Bowne 
v. S.-W: Bowne’ Co., 116 N.E. 264, 265, 
221 N.Y. 28. See Schmalz v. Wooley, 
39°A. '539,°56' N.J.Eq. 649, 654. 


~43.. Worcester D. [quot. Leuffer v. 
Pennsylvania & D. R. Co., 84 Pa. 168, 
171, 24'Am.R. 189]; In re Footville 
Condensed Milk Co., 237 F. 136, 138, 


“Work” as verb see Work or Works 
ante §§ 9-11. 


44. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501; In re Scanlan, 97°F. 
26, 27, 3 Am.Bankr. 202]. 


45. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501; In re Scanlan, 97 F. 
26, 27, 3 Am.Bankr. 202 (also quot 
Webster D.)]; In re Grubbs-Wiley 
Grocery Co., 96 F. 183, 184, 2 Am. 
Bankr, 442; Huntworth v. Tanner, 152 
P. 523, 525, 87 Wash. 670, Ann.Cas. 
LOLTD, 676.> 


[a] Specifically, a worker consid- 
ered with special reference to his 
manner of or skill in work—that is 
workmanship.” Century D. [quot In 
re Crown Point Brush Co., 200 F. 882, 
884; Gay v. Hudson River Electric 
Power Co., 178 F. 499, 501]. 


“worker” distinguished see infra § 
3 note 85. 


WORKING 


or WORKINGMAN.?® 
Broad Sense. A comprehensive,*® or general term,** 
which, in its brodder sense,*2 means any one who 


CAPITAL—WORKMAN 


works,*? a toiler,** a worker,*® one who works in any 
department of physical or mental labor,*® and more 
particularly, an employee,** a person who has enter- 
ed the employment of, or works under a contract of 
service, with an employer;*® one employed in any 
labor,*® or to do business for another,®® one who la- 
bors®! for another;5? one whose time is at the dis- 
posal of his employer.®% 


[§ 2] B. Narrower Serise. In its generie sense,°* 


[$1] A. 


“Worker” ante. 


46. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501; Clark v. Voorhees, 184 
N.Y.S. 888, 894, 194 App.Div. 13]; 
Bowne v. S. W.. Bowne Co., 116 N.E. 
264, 265, 221 N.Y. 28. See. Schmalz 
ede eee 39 A: 539, 56 N.J.Eq. 649, 


“Mental” 40, C... .p 633, 
“Physical”? 48 C.J. p 1056. 


47. Harris v. Mayor and City Coun- 
cil of Baltimore, 133 A. 888, 890, 151 
Md. 11; Lewis and Clark County v. 
Industrial Acc. Board of Montana, 155 
P. 268, 52 Mont.-.6, 11,. L.R.A.1916D 
628; Anderson v. State Industrial Ac- 
cident Commission, 215 P. 582, 107 Or. 
304, 312 [quot Streby v. State Indus- 
trial Accident Commission, 215 P. 586, 
107 Or. 314, 329]; Kelley’s Depend- 
ents v. Hoosac Lumber Co., 113 A. 818, 
819, 95 Vt. 50. See Bowne v..S. W. 
Bowne Co.,-116 N.E. 264, 265, 221 N.Y. 
28; Alsup v. Murfreesboro Bread & 
Ice Cream Co., (Tenn.) 56 S.W.(2d) 
746, 749. But see Europe v. Addison 
Amusements, Inc.,.131:N.E. 750, 751, 
281 N.Y. 105. 


[a] Public or private employees.— 
Lewis and Clark County v. Industrial 
Acc. Board of Montana, 155 P. 268, 52 
Mont. 6, 11, L.R.A.f316D 628. 


“Employee” compared see infra § 3 
note 78 [a]. 


“Employee” distinguished see infra 
§ 3 note 78 [b]. 


“Employee”? 20 C.J. p 1241. 


48. Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 819, 95 Vt. 
50. See Dial y. Coleman’s Lunch, 
(Iowa) 251 N.W. 33, 34. 


[a] Similar definitions.—(1) ‘‘Any 
person, not being a domestic or menial 
servant, who being engaged in manual 
labor has entered into or works under 
a contract with an employer.’’ Squire 
v. Midland Lace Co., [1905] 2 K.B. 
448, 453 (thus summarizing the defini- 
tion in Employers and Workmen Act 
of 1875 [38 & 39 Vict. c 90] § 10). To 
similar effect Wall v. New Walrus Co., 
8 Newfoundl. 499, 500 (in construing 
Newfoundl. Employers’ Liability. Act 
[Consol. St. c 87] § 8). (2) ‘‘Any per- 
son who has entered into the employ- 
ment of, or works under a contract 
of service or apprenticeship with an 
employer.’’ Griswold v. City of Wich- 
ita, 162 P. 276, 277, 99 Kan. 502. 


“Employer” 20 C.J. p 1244. 
“Employment” 20 C.J. p 1245. 


49. Worcester D. [quot Weuffer v. 
Pennsylvania & D. R. Co., 84 Pa. 168, 
171, 24 Am.R: 189]; In re Grubbs- 
Wiley Grocery Co., 96 F. 188, 184, 2 
Am.Bankr. 442. 


50. Bouvier L. D. [quot In re Foot- 


in common speech,®® or in the usual and popular 
sense,°® the word is used to designate a man who is 
employed in manual®? labor, or one who is employed 


ville Condensed Milk Co., 237 F. 136, 
138 (but substitnting “in some’ for 
“to do’’); In re Scanlan, 97 F. 26, 27, 3 
Am.Bankr. 202]; In re Grubbs-Wiley 
Grocery Co., 96 F. 183, 184, 2 Am. 
Bankr. 442; Huntworth v. Tanner, 152 
P. 523, 525, 87 Wash. 670, Ann.Cas. 
UOT TD 6G. 


51. Bouvier L. D. [quot In re Scan- 
lan, 97 F. 26, 27, 3 Am.Bankr. '2021],; 
In re Grubbs-Wiley Grocery Co., 96 
hk. 183; 184,°2 Am. Bankr. 442; Hiunt- 
worth v. Tanner, 152 P. 523, 525, 87 
Wash. 670, Ann.Cas.1917D 676. 


“Labor” as verb see Labor or La- 
bour § 3. 


52. <Alsup v. Murfreesboro Bread & 
ae wee Co., (Tenn.) 56 S.W.(2d) 


53. People 
Rico, 882, $90. 


[a] So defined “as distinct from in- 
dependent contractor.” People v. Al- 
varez, 28 Porto Rica 882, 890. 


54. Lewis and Clark County v. In- 
dustrial Acc. Board of Montana, 155 
Beet 52 Mont. 6, 11, L.R.A.1916D 


55. Europe v. Addison Amuse- 
ments, Inc., 131 N.E.-750, 751, 281 N. 
Y. 105 [quot Jurman v. Hebrew Nat. 
Sausage Factory, 191 N.Y.S. 339, 340, 
198 App.Div. 456]; Bowne v. S. W. 
Bowne Co., 116 N.E. 264, 265, 221 N.Y. 
28; Cohen v. Rosalsky, 246 N.Y.S. 299, 
301, 230 App.Div. 604; Anderson v. 
State Industrial Accident Commission, 
215 P. 582, 107 Or. 304, 311 [quot Stre- 
by v. State Industrial Accident Com- 
mission, 215 P. 586, 107 Or. 314, 329]. 


56. In ré Grubbs-Wiley Grocery 
Co., 96 F. 188, 184, 2 Am.Bankr. 442; 
Carrigan v. Stillwell, 59 A. 683, 99 Me. 
434, -438, 68 "“EAR:A. 386- oHarris -v. 
Mayor and City Council of Baltimore, 
133 A. 888, 890, 151 Md. 11. 


57. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501]; Europe v. Addison 
Amusements, Inc., 131 N.E. 750, 751, 
231 N.Y. 105 [quot Jurman v. Hebrew 
Nat. Sausage Factory, 191 N.Y.S. 339, 
340, 198 App.Div. 456]; Cohen v. Ro- 
Salsky, 246 N.Y.S. 299, 301, 230 App. 
Div. 604. See Hoare v. Robert Green, 
Ltd., [1907] 2 K.B. 315, 320; Smith v. 
Associated Omnibus Co., [1907] 1 K. 
B. 916, 918; Squire v. Midland Lace 
Co., [1905] 2 K.B. 448, 453; Corbett 
v. Pearce, [1904] 2 K.B. 422, 425; Mar- 
row v. Flimby, [1898] 2 Q.B. 588, 601; 
Cook v. North Metropolitan Tramways 
Co., 18 Q.B.D. 688, 684; Morgan v. 
London General Omnibus Co., 13 Q. 
B.D. 832, 833; Morgan v. London Gen- 
eral Omnibus Co., 12 Q.B.D. 201, 206; 
Bromley ’v. Tams, 6° Q.B:D. 182, 188; 
Reg. v. Justices of Louth County, 
[1900] 2 Ir. 714, 715; Maynard yv. Rob- 
inson, 89 L.T.Rep.N.S. 136, 187; Wall 
v. New Walrus Co., 8 Newfoundl. 499, 


v. Alvarez, 28 Porto 


For later cases, developments and changes in the law see Annotations, same title and section number. 


in menial®® labor, whether skilled or unskilled,®® that 
is a “laborer’®® or a “laboring man’’®! in the strict 
sense of these terms;®* and accordingly the word 


WORKMAN 


may be employed as referring to a handicraftsman,** 


500. 
[a] Similar definitions.—(1) “Any 
one who does manual work.” Carri- 


gan v. Stillwell, 59 A. 683, 99 Me. 434, 
438, 68 L.R.A. 386. (2) “A person en- 
gaged in manual labor.’’ Yarmouth v 
France, 19 Q.B.D. 647, 648, 651, 17 io. 
R-Cy 217. 48) +f-One engaged in man- 
ualJabor.”’ De Vries v. Alsen Cement 
Co. of America, 290 F. 746, 750. (4) 
“One engaged in some form of manual 
labor skilled or unskilled.” Harris v. 
Mayor and City Council of Baltimore, 
133 A. 888, 890, 151 Md. 11. (5) “One 
who earns his living by manual la- 
bor.” Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 501; Cochran v. A. S. Baker Co., 
61 N-Y.S. 724, 30 Misc. 48, 49]; Hunt- 
worth vy. Tanner, 152 P. 523, 525, 87 
Wash. 670, Ann.Cas.1917D 676. (6) 
“One who is employed in manual labor, 
such as an artificer, mechanic or ar- 
tisan.” Bowne v. S. W. Bowne Co., 
TUG UNS 264; 2265, .2215 Ney.. 28° (7) 
“One who works for others at manual 
labor, skilled or unskilled.” In re 
ae Deutschle & Co., 182 F. 430, 
433. 


[b] “The essential idea conveyed 
by this word as commonly used, is the 
idea of a subordinate, whose occupa- 
tion has nothing to do with corre- 
spondence or books of account, but re- 
quires him to use his hands to a con- 
siderable degree in manufacturing ‘or 
building, or in similar pursuits. He 
may be skilled or unskilled; he may, 
or may not, be aided by tools or ma- 
chinery; but he does not belong to the 
same class as the man that is neither 
making goods nor erecting buildings, 
nor accomplishing similar results, but 
is exclusively engaged in the sale of a 
finished product. In re Greenewald, 
99 F. 705, 706, 3 Am.Bankr. 696. 


{[c] Doing of considerable manual 

labor not determinative-—Where one 
who held the degree of master of 
science was employed by a dye com- 
pany as technical or scientific adviser 
and expert research worker, the court, 
in reversing a judgment based upon 
the trial court’s finding that “he was 
as much a workman as any man who 
carries a hod,” said: ‘fhe root of the 
matter is that each case must bé de- 
cided in view of that which the person 
whom it is sought to treat as a work- 
man was employed to do. 
The key to the position taken by “the 
learned judge is to be found in his 
statement that if the man did man- 
ual work . . . he thereby earned 
his living in a way that brought him 
within the Act. . . . This seems 
to me to be a misapprehension of the 
Significance of that which is really 
the governing matter, namely, the 
question what was the man employed 
to do. Was he employed as a work- 
man or as a Skilled adviser? If the 
latter, the mere fact that !n carrying 
out his engagement, he did manual 
Jabour would not turn him into a 
workman.’ Bagnall v. Levinstein, 
{1907] 1 K.B. 531; 539, 541. 


“Manual labor” see Labor § 1 text 
and notes 58, 59. 


58. Century D. [quot In re Scan- 
lan, 97 F, 26, 27, 3 Am.Bankr. 202]. 


“Menial”’ 40 C.J. p 632. 


59. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501;,In re Scanlan, 97 F. 
26,27, 3:Am.Bankr. 202]; In re Thom- 
as Deutschle &,.Co., 182 F. 430, 433; 


{71 C. J.—12] 


\K.B. 315, 320; 


In re Greenewald, 99 F. 705, 706, 3 Am. 
Bankr. 696; Europe v. Addison Amuse- 
ments, Inc, 131. N.E. 750, 751, .231 N. 


“YY. 105 [quot Jurman v. Hebrew Nat. 


Sausage Factory, 191 N.Y.S. 339, 349, 
198 App.Div. 456]; Cohen v. Rosalsky, 
246 N.Y.S. 299, 301, 230 App.Div. 604. 
See Harris v. Mayor and City Council 
or Baltimore, 133 A. 888, 890, 151 M4. 


60. Worcester D. (sub verbo “labor- 
er’) [quot Leuffer v. Pennsylvania & 
D.*R. Co; 84 Pa. 168,. 171, 24 Am.R. 
189]; City of Atlanta v. Hatcher, 121 
S.E. 864, 31 Ga.App. 633, 634; Hunt- 
worth v. ‘Tanner, 152 P. 523, 525, 87 
Wash. 670, Ann.Cas.1917D 676. See 
State v. City of Ottawa, 113 P. 391, 
393, 84 Kan. 100, 104; Alexander v. 
Farrow, 66 S.E. 209, 151 N.C. 320, 323. 
See also Employers and Workmen Act 
[1875] (88 & 39 Vict. ec 90) § 10 [quot 
Hoare v. Robert Green, Ltd., [1907] 2 
Smith y. Associated 
Omnibus Co., [1907] 1 K.B. 916, 918; 
Squire v. Midland Lace Co., [1905] 2 
K.B. 448, 451; Marrow v. Flimby, 
[1898] 2 Q.B. 588, 601; Cook v. North 
Metropolitan Tramways Co., 18 Q.B.D. 
683; Morgan v. London General Om- 
nibus Co., 13 Q.B.D. 832, 833; Morgan 
v. London General Omnibus Ce., 12 
Q.B.D. 201, 206; Bromley v. Tams, 6 
Q.B.D. 182, 188; Reg. v. Justices of 
Louth County, [1900] 2 Ir. 714, 715; 
Maynard y. Robinson, 89 L.T.Rep.N.S. 
136, 137]; Newfoundl. Employers’ Li- 
ability Act (Consol. St. e 87) § 8 [quot 
oseetorn Walrus Co., 8 Newfoundl. 


fa] “‘Laborer’ is synonymous 
with ‘workman’.” City of Atlanta v. 
pa rehes 121 S.E. 864, 31 Ga.App. 633, 


“Laborer” compared see cases infra 
§ 3 note 79 [a]. 


“Jaaborer” contrasted and compared 
see cases infra § 3 note 79 [b]. 


61. Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 501; Cochran v. A. S. Baker Co., 
61 N.Y.S. 724, 30 Mise. 48, 49]; De 
Vries v. Alsen Cement Co. of America, 
290 F. 746, 750; Huntworth v. Tan- 


ner, 152" P.’ 523,, 525,.. 87. Wash,, 670; 
Ann.Cas.1917D 676. 
[a] “Bookkeeper” not included.— 


“A bookkeeper can hardly come under 
these definitions of, working-man.”’ 
Cochran v. A. S, Baker Co., 61 N.Y.S. 
724, 30 Misc. 48, 49. 


62. “Laborer” 35 C.J. p 927. 
“Laboring man” 35 C.J. p 931. 


63. Century D. [quot In re Grown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 FF. 499, 501; Gay v. Hudson River 
Electric Power Co., 178 F. 499, 501; 
In “re 4Scanilan, 97" Fer*26) 127, 3 Am. 
Bankr. 202]. 


64. Employers and Workmen Act 
[1875] (88 & 39 Vict. ¢ 90) § 10 [quot 
Hoare y. Robert Green, Ltd., [1907] 2 
K.B. 315, 320; Smith v. Associated 
Omnibus Co., [1907] 1 K.B. 916, 918; 
Squire v. Midland Lace Co., [1905] 3 
K.B. 448, 451, 454; Cook v. North Met- 
ropolitan Tramways Co,118_.O.B.D. 
688; Morgan v. London General Om- 
nibus Co., 13 Q.B.D. 832, 833; Morgan 
v. London General Omnibus Co., 12 
Q.B.D. 201, 206; Bromley v. Tams, 6 
Q.B.D. 182, 188; Reg. v. Justices of 
Louth County, [1900] Qmbrae bay vty 
Maynard v. Robinson, 89 L.T.Rep.N. 
Seto o, tous “Newfoundl. Employers’ 
Liability Act! €Consoly St! e'87y § 8 


WR OF om es reg 


a journeyman,** a man employed in labor, whether 
in tillage or manufacture,®®> a mechanic or arti- 
San,oo a miner,“ an artificer,®® and especially to a 


[quot Wall v. New Walrus Co., 8 New- 
foundl. 499, 500]. 


“Journeyman” 33 C.J. p 917. 


65. Webster D. [quot In re Scan- 
lan, 97 F. 26, 27, 8 Am.Bankr. 202]. 
See Huntworth v. Tanner, 152 P. 523, 
525, 87 Wash. 670, Ann.Cas.1917D 676 
(using plural “manufaetures”). 


“Manufacture” see Manufactures §§ 


“Tillage” 62 C.J. p 955. 


66. Century D: [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501; In re Scanlan, 97 F. 26, 
27, 3 Am.Bankr. 202]; Webster New 
Int. D, [cit Europe v. Addison Amuse- 
ments, Inc., 131 N.E..75¢6, 751, 231°N.Y. 
105 (quot Jurman v. Hebrew Nat. Sau- 
sage Factory, 191 N.Y.S. 339, 340, 198 
App.Div. 456)]; Bowne v. S. W. Bowne 
Co., 116 N.E. 264, 265, 221 N.Y. 238; 
Cohen v. Rosalsky, 246 N.Y.S. 299; 301, 
230 App.Div. 604. 


“Artisan” compared see infra § 3 
note 74 [a]. 


“Artisan” distinguished see infra 
§ 3 note 74 [b]. 


“Mechanic” compared see infra § 
3 note 80 [a]. 


“Mechanic” distinguished see in- 
fra § 3 note 80 [b]. 


“Artisan” 5 C.J. p 597. 
“Wechanic” 40 C.J. p 20. 


67. Employers and Workmen Act 
[1875] (88 & 39 Vict. c 90 § 10) [quot 
Hoare v. Robert Green, Ltd., [1907] 
2 K.B. 315, 320; Smith v. Associated 
Omnibus Co., [1907] 1 K.B. 916, 918; 
Squire v. Midland Lace Co., [1905] 2 
K.B. 448, 451, 454; Marrow v. Flimby, 
[1898] 2 Q.B. 588, 606; Cook v. North 
Metropolitan Tramways Co., 18 Q. 
B.D. 683; Morgan v. London. General 
Omnibus Co., 13 Q.B.D. 832, 833; Mor- 
gan v. London General Omnibus Co., 
12, Q.B.D, 207, 206; Bromley v. Tams, 
6 Q.B.D. 182, 188; Reg. v. Justices of 
Louth County, [1900] 2) Drala ibs 
Maynard v. Robinson, 89 L.T.Rep.N. 
S. 1386]; Newfoundl. Employers’ Lia- 
bility Act (Consol. St. c 87) § 8 [quot 
Wall v. New Walrus Co., 8 New- 
foundl. 499, 500]. See Mt. Olive & 
Staunton Coal Co. v. Herbeck, 60 N.E. 
105, 106, 190 Tl. 89: Southern Coal & 
Min. Co. v. Hopp, 133 Ill.App. 239, 242. 


Bcc” see Mines and Minerals § 


68. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Blectrie Power Co., 
178 EF. 499, 501; In re Scanlan, 97 F. 
265 "2a 13 "Am. Bankr. 202]; Webster 
New Int. D. [cit Europe v. Addison 
Amusenie nts, Inc.) Lad Nabe oO male 

31 N.Y. 105 (quot Jurman v. Hebrew 
Rat Sausage Factory, 191 N.Y.S. 339, 
340, 198 App.Div. 456)]; Bowne v. 
S. W. Bowne Co., 116 N.E. 264, 265, 
221 N.Y. 28; Cohen v. Rosalsky, 246 
N:Y;-S::299; 301, 230 App.Div. 604; Em- 
ployers and Workmen Act [1875] (38 
& 39 Vict. c 90) § 10 [quot Hoare v. 
Robert Green, Ltd., [1907] 2 K.B. 315, 
320; Smith y. Associated Omnibus 
Co., [1907] 1 K.B. 916, 918; Squire v. 
Midland Lace Co., [1905] 2 K.B. 448, 
451, 454; Cook v. North Metropolitan 
Tramways Co., 18 Q.B.D. 683; Morgan 
v. London General Omnibus Cours 
Q.B.D. 832; 833; Morgan v. London 
General Omnibus Corte -OrBeo sA7 Oe 
206; Bromley v: Tams; 6 Q.B.D. 182, 


178 [71 C:J.] 


skilled®® or skillful7® artificer or laborer, a servant 
in husbandry,’! or one who does relatively skilled 


work.?? 


[§ 3] C. Other Terms Compared and Distinguish- 
ed. The term has been compared with, or distin- 


188; Reg. v. Justices of Louth Coun- 
ty, T1900] 2 Ir. 714, 715; Maynard v. 
Robinson, 89 L.T.Rep.N.S. US'G5) uktore. 5 
Newfoundl. Employers’ Liability Act 
(Consol. St. ec 87) § 8 [quot Wall v. 
New Walrus Co., 8 Newfoundl. 499, 
500]. 


“Artificer” distinguished see infra 
§ 3 note 73 [a]. 


“Artificer” 5 C.J. p 595. 


69. Huntworth vy. Tanner, 152 P. 
528, 525, 87 Wash. 670, Ann.Cas.1917D 
676. 

70. Webster D. [quot In re Scan- 
lan, 97 F. 26, 27, 3 Am.Bankr. 202]. 


“Skillful” 58 C.J. p 742. 


71. Employers and Workmen Act 
[1875] (38 & 39 Vict. ¢ 90 § 10 [quot 
Hoare v. Robert Green, Ltd., [1907] 2 
K.B. 315, 320; Smith v. Associated 
Omnibus Co., [1907] 1 K.B. 916, 918; 
Squire v. Midland Lace Co., [1905] 3 
K.B, 448, 451, 454; Marrow v. Flimby, 
[1898] 2 Q.B. 588, 606; Cook v. North 
Metropolitan Tramways Co., 18 Q. 
-B.D. 683; Morgan v. London General 
Omnibus Co., 13 Q.B.D. 832, 833; Mor- 
gan v. London General Omnibus Co., 
12 Q.B.D. 201, 206; Bromley v. Tams, 
6.Q.B.D. 182, 188; Reg. v. Justices of 
Louth County, [1900] 2 Ir. 714, 715; 
Maynard v. Robinson, 89 L.T.Rep.N. 
S. 136]; Newfoundl. Employers’ Lia- 
bility Act (Consol. St. c 87) § 8 [quot 
Wall v. New Walrus Co., 8 New- 
foundl. 499, 500]. Z 


“Servant” see Master and Servant 
§ 1 text and notes 7-13. 


“Wusbandry” 31 C.J. p 232. 


72. Webster New Int. D. [quot 
State v. City of Ottawa, 113 P. 391, 
3938, 84 Kan. 100, 104]. 


73. See cases infra this note. 


[a] “Artificer’” distinguished.— 
“Under the title ‘Workman’ Webster’s 
New Int. Dictionary discusses the 
differences in meaning of the words 


‘workman,’ [and] ‘artificer,’ as 
follows: ‘Workman’ is the general 
term; ‘artificer’ commonly im- 


- plies power of contrivance or adapta- 
tion in the exercise of one’s craft.” 
Webster New Int. D. [quot State v. 
Ottawa, 113 P. 391, 84 Kan. 100, 104]. 


74. See cases infra this note. 


fa] “Artisan” compared.—Kansas 
‘City Southern Ry. Co. v. Wallace, 132 
P. 908, 911, 38 Okl. 233, 46 L.R.A.N.S. 
112. 


[b] “Artisan” distinguished.— 
sf ‘Workman’ is the general term;... 
an ‘artisan’ as here compared 
is especially one who is employed in 
an industrial or mechanic art or 
trade.”” Webster New Int. D. [quot 
State v. Ottawa, 113 P. 391, 84 Kan. 
100, 104]. 


75. See cases infra this note. 


[a] “Builder’ compared.—Kansas 
City Southern Ry. Co. v. Wallace, 132 
P. 908, 911, 38 Okl. 238, 46 L.R.A.N.S. 
112 (in statute creating lien in favor 
of named classes of persons furnish- 
ing labor or material for railroad 
construction or operation). 


“Builder” see Building and Con- 
struction Contracts § 2. 


76. See cases infra this note. 


For later cases, developments and changes in the law see Annotations, saine title and Bection number, 


WORKMAN 


“mechanie,’’>° 


[a] “Clerk” compared.—In wre 
Sumer 97 F. 26, 27, 3 Am.Bankr, 
2. 


“Clerk” 11 C.J. p 840. 
77. See cases infra this note. 


[a] “Craftsman” distinguished.— 
“*Workman’ is the general term; 
. a ‘craftsman’ is one who prac- 
tices a handicraft.’’ Webster New 
Int. D. [quot State v. Ottawa, 113 P. 
391, 84 Kan. 100, 104]. 


“Craftsman” 15 C.J. p 1342. 
78. 


[a] “Employee” compared.—In re 
Crown Point Brush Co., 200 F. 882, 
884; Bowne v. S. W. Bowne Co., 116 
N.E. 264, 265, 221 N.Y. 28. 


{[b] “Employee” distinguished.— 
(1) “There is.«a-marked distinction 
between a workman and an employee. 
Although in a general sense all work- 
men and operatives are employees, 
yet all employees are not workmen 
or operatives, within the meaning of 
this law.’” Europe vy. Addison Amuse- 
ments, Inc:, 131 N.B. 750, 751,°231 N. 
Y. 105. (2) “A ‘workman’ may or 
he may not be an ‘employee,’ for he 
may be working as an independent 
contractor or for himself, and an 
‘employee’ may or he may not be a 
‘workman,’ for a physician, a lectur- 
er, Or @ newspaper reporter may be 
employed to render services peculiar 
to their several vocations, but they 
are not ‘workmen’ according to the 
usual and accepted meaning of the 
word.” Harris v. Mayor and City 
Council of Baltimore, 133 A. 888, 890, 
151 Md. 11. (3) “In its broad sense, 
the term ‘employee’ means one em- 
ployed to serve another, as distin- 
guished from ‘workman,’ one who la- 
bors for another.’”’ Alsup y. Mur- 
freesboro Bread & Ice Cream Co., 
(Tenn.) 56 S.W.(2d) 746, 749. 


79. See cases infra this note. 


[a] “Gaborer”’. compared.—Gay v. 
Hudson River Electric Power Co., 178 
EF. 499, 501; Cochran jv. A. S. Baker 
Co; 61 N.Y.S. 724, 30 Misc. 48, 49; 
Kansas City Southern Ry. Co. v. Wal- 
lace, 132 P. 908, 911, 38 Okl. 233, 46 
L.R.A.N.S. 112; Leuffer v. Pennsyl- 
vania & D. R. Co., 84 Pa. 168, 171, 24 
Am.R, 189. 


[b] “aborer’ compared and con- 
trasted.—Huntworth vy. Tanner, 152 
P. 523, 525, 87, Wash. 670, -Ann:Gas. 
1917D 676. (1) ‘ ‘Workman’ is the 
general term; it frequently applies 
to one who does relatively skilled 
work, as contrasted with a ‘laborer,’ 
whose work demands strength or ex- 
ertion rather than skill.”” Webster 
New Int. D. [quot State v. Ottawa, 113 
P. 391, 84 Kan. 100, 104. (2) “We say 
of our Governor or our President, 

. ‘they labor constantly with 
fidelity and great ability’; but we do 
not mean either of them is a ‘labor- 
er,’ in the sense of our labor laws 
and statutes.” Gay v. Hudson River 
Electric Power Co., 178 F. 499, 505. 


80. See cases infra this note. 


fa] “Mechanic” compared.—Kan- 
sas City Southern Ry. Co. v. Wallace, 
132 BOOS 1 Oli 3s Ok. 233, 46 L.R.A, 
N.S. 112 Gn lien Statute). 


See cases infra this note. 


guished from “artificer,”"3 “artisan,”7* “builder,”’® 
“elerk,”’7® “craftsman,”’?? “employee,”’* “laborer, 
“operative,”®1 
man,”’? “servant,”84 and “worker,”®® and also with 
the phrases “independent contractor,”’* “skilled ad- 


79 


1982 


“salesman, “sea- 


[b] ‘‘Mechanic” distinguished.— 
“‘Workman’ is the general term; 
‘mechanic,’ once synonymous 
with ‘artisan’ is now commonly re- 
stricted to a workman who is skilled 
in constructing, repairing or using 
machinery.” Webster New Int. D. 
[quot State v. Ottawa, 113 P. 391, 84 
Kan. 100, 104]. 


81. See cases infra this note. 


[a] “Operative™ compared.—Car- 
rigan v. Stillwell,“59 A.’ 683, 99 Me. 
434, 439, 68 L.R.A. 386; Europe v. 
Addison Amusements, Ine., 131 N.E. 
750, 751, 231 N.Y. 105 [quot Jurman 
v. Hebrew Nat. Sausage Factory, 191 
N.Y.S. 339, 340, 198 App.Div. 456]; 
Cohen v. Rosalsky, 246 N.Y.S. 299, 
301, 230 App.Div. 604. 


[b] “Operative” - distinguished.— 
“*Workman’ is. possibly a wider 
phrase than ‘operative.’” In re Al- 
bert O. Brown & Co., 171 F. 281. 


“Operative” 46 C.J. p 1116. 
82. See cases infra this note. 


[a] “Salesman” distinguished.— 
The court after discussing the mean- 
ing of the word “workman,” said: 
“He does not belong to the same class 
as the man that is neither making 
goods nor erecting buildings, nor ac- 
complishing similar results, but is 
exclusively engaged in the sale of a 
finished product.” Imre Greenewald, 
99 F. 705, 706, 3 Am.Bankr. 696. 


“Salesman” 55 C.J. p 13438. 
83. See cases infra this note. 


[a] “Seaman” distinguished.— 
Dee OU a Walrus Co., 8 Newfoundl. 


“Seaman” see Seamen §§ 1-2. 


84. See cases infra this note. 


[a] “Servant” compared.—In re 
Crown Point Brush Co., 200 F. 882, 
884; In re Scanlan, 97 F. 26, 27, 3 
Am.Bankr. 202; In re Grubbs- -Wiley 
Grocery ie 96 F. 183, 184, 2 Am. 
Bankr. 442. 


[b] “Servant” distinguished.—(1) 
“‘Servants’ is a more indeterminate 
word.” In re Greenewald, 99 F. 705, 
706, 3 Am.Bankr.. 696. (2) “ ‘Work- 
man’ is possibly a wider term than 

. ‘Servant’.” In re Albert O. 
Brown & Co; 171 By 280. 


85. See eases infra this note. 


[a] “Worker” distinguished.—In 
discussing the scope of the word 
“workingman,” as denoting a “work- 
er,” the court said: ‘We say of our 
Governor or our President, ‘he is a 
great worker’; but we do not mean 
that he is either a ‘workingman’ or ‘a 
laborer.”” Gay v. Hudson River 
Electric Phwen! Co., 178 F. 499, 505. 


86. See cases infra this note. 


[a] “Independeiit contractor” dis- 
tinguished.—In re Footville Condens- 
ed Milk Co., 237 F. 136, 138; People 
v. Alvarez, 28 Porto Rico 882, 890; 
Kelley’s Dependents v. Hoosac Lum- 
ber Co., 113 A. 818, 819, 95 Vt. 50; 
Vamplew v. Parkgate Iron & Steel 
Co., [1903] 1 K.B. 851, 852. 


YE ceren denny contractor” 31 C.J. p 


’ 


viser or expert,”§? and “working man.”$8 


[§ 4] D. Phrases. 


mechanie,’?? “ 


“workingman or laborer,’’®® “ 


See cases infra this note. 


“Skilled adviser or expert” 
Levin- 


87. 


[a] 
distinguished.—Bagnall nig 
stein, [1907] 1 K.B. 531, 541. 


“Expert” 25 C.J. p 176. 


88. See Work or Works § 12 text 
and note 45. 


“Working man” as phrase see Work 
or Works § 12 text and notes 43-45. 


89. See cases infra this section. 


90. Kansas City Southern Ry. Co. 
v. Wallace. 132 P. 908, 910, 38 Okl. 
250,) 46 L.R.ALN-S. 112: 


[a] Contractors and -subcontrac- 
tors held included by the phrase. 
Kansas City Southern Ry. Co. v. Wal- 
lace, 132 P. 908, 911, 38 Okl. 233, 46 
L.R.A.N.S. 112. 


91. City of Atlanta v. Hatcher, 121 
S.E. 864, 31 Ga.App. 633, 634. 


92. State v. Ottawa, 113 P. 391, 84 
Kan. 100, 104. 


93. Danielson v. City of Bakers- 
field, 193 P. 242, 184 Cal. 262; Lesuer 
v. City of Lowell, 116 N.E. 483, 227 
Mass. 44, 45, L.R.A.1918F 197; Dev- 
ney v. City of Boston, 111 N.E. 788, 
789, 223 Mass. 270. 


94. De Vries v. Alsen Cement Co. 
of America, 290 F. 746, 748; In re 
Crown Point Brush Co., 200 F. 882, 
887; Gay v. Hudson River Electric 
Power Co., 178 F. 499, 501. 


Phrase held not to include: 
(1) A book keeper. Cochran v. A. S. 
Baker Co., 61° N.Y.S. 724, 30 Misc. 
48, 49. (2) The president and gen- 
eral manager of a corporation of 
which he was practically the sole 
owner, although he did much of the 
work of a mechanic. Van Vlaander- 
en v. Pevet Silk Dyeing Corporation, 
278 P. 993,:994. 


95. Gay v. Hudson River Electric 
Power Co., 178 F. 499, 501. 


96. See cases infra this note. 


[al Phrase held not to include.— 
(1) Manager of a branch office of bro- 
ker. In re Albert O. Brown & Co., 
171 F. 281. (2) Manager of a branch 
store who, in addition to his duties 
as manager, sold goods, kept the store 
clean, and kept the accounts. In re 
Greenberger, 203 SE RED) 
Mining engineer whose duty was to 
advise and assist the superintendent 
in developing and operating the mine. 
In re Gray & Sturgis, 233 F. 604, 605. 

97. Harris v. Mayor and City 
Council of Baltimore, 133 A. 888, 890, 
151 Md. 11. 


98. Sims v. State, 254 N.Y.S. 150, 
151, 142 Misc. 159. 


$9. In re Crawford Wollen Co., 218 
F. 951, 952 (agent selling on commis- 
sion not included). 

1. Squire v. Midland Lace Co., 
[1905] 2 K.B. 448, 454. 


2. Dial v. ‘Coleman’s 


[a] 


Lunch, 


Phrases, in which the word 
has been employed, have received judicial interpre- 
tation,*® among which are the following: “Every 
mechanic, builder, artisan, workman, laborer, or oth- 
‘er person,”®°® “laborer or workman,’’®! “ ‘laborer,’ 
‘workman,’ and ‘mechanic,’ ”®? “laborer, workman, or 
mechanic, workingman or laborer,’’®* 
workman, clerk or serv- 
ant,’®°® “workman employed for wages,”®? “work- 
man, laborer or mechanic,”®* “workman, laborer or 
other person,’’®® “ ‘workman’ or ‘artificer,’”’! “work- 


WORKMAN 


(Iowa) 251 N.W. 33, 35. 


[a] “Independent contractor” not 
included.—Kelley’s Dependents _ v. 
Hoosaec Lumber Co., 113 A. 818, 819, 
95iV te 50. 


3. In re Thomas Deutschle & Co., 
182 F. 430, 434. 


4. Jurman v. Hebrew Nat. Sau- 
sage Factory, 191 N.Y.S. 339, 340, 198 
App.Div. 456. 


5. See Bankruptcy § 552. 


[a] Held not included by phrase. 
—(1) A chief designer of radio sets, 
employed to supervise their manufac- 
ture in accordance with his designs. 
In re Lawsam Electric Co., 300 F. 736. 
(2) An actress, contracting to fill a 
four weeks engagement, for a stated 
sum, and, besides acting, furnish her 
own costumes, and, if necessary, give 
also a fifth week. In re All Star Fea- 
ture Corp., 231 F. 251, 252. (3) Paint 
factory superintendent. In re Con- 
tinental Paint Co., 220 F. 189, 190. 
(4) Where father and son, were pres- 
ident and general manager, treasurer 
and assistant general manager, re- 
spectively, of a bankrupt corporation, 
and the son, in addition to keeping the 
books of the company, supplied brush 
bristles and fillers to the operators, 
earried brushes to the trimmers and 
to the paintshop, and packed them in 
boxes, the court held, neither father 
nor son to be a “workman” or “serv- 
ant” so as to be entitled to priority 
for salary due from the corporation. 
AD eg te Point Brush Co., 200 F. 


6. Fidelity & Casualty Co. v. Bal- 
lard & Ballard Co., 48 S.W. 1074, 105 
Ky. 253. 


[a] Described as: A policy of in- 
surance applied for by an employer 
“for the protection of its employees, 
5 by which the . [insurance 
company] agrees to pay one year’s 
full wages to the party injured in 
case of death, and one-half wages in 


fifty-two weeks for certain injuries.” 


Fidelity & Casualty Co. v. Ballard & 
Ballard Co., 48 S.W. 1074, 105 Ky. 253. 


7. Kansas City Southern Ry. Co. 
v. Wallace, 132 P. 908, 911, 38 Okl. 
236, 46 L.R.A.N.S. 112 (“A workman 
upon a railroad might be any one or 
all of the classes below the architect, 
and in some instances might include 
those who assisted and worked with 
him’’). 

8. Schmalz v. Wooley, 39 A. 539, 
56 N.J.Eq. 649, 654 (distinguishing 
“individual workingmen’’). 


9. Leuffer vy. Pennsylvania & D. R. 
Co., 84 Pa. 168, 171, 24 Am.R. 189. 


10. Alexander v. Farrow, 66 S.E. 
204, 161 NiC. °320, 3238;. Leuffer v. 
Pennsylvania, & D. R. Co., 84 Pa. 168, 
171, 24 Am.R. 189. 


11. Lesuer v. City of Lowell, 116 
N.E. 483, 227 Mass. 44, 45, L.RiA. 
1918F 197; Devney v. City of Boston, 


[1 6. F] ATS 


| man or employee,”? “workman or laborer,”* “work- 
man or operative,”* “workman or servant,”> “Work- 
man’s Collective Policy,’’® and “workman upon a raii- 
road’”’;’ also “ ‘associations’ or ‘unions’ of working- 
men,”® “contractors, laborers and workmen, 
borers’ and ‘workmen,’ ”!° “laborers, workmen and 
mechanies,’’! “laborers, workmen, mechanics, or oth+ 
er persons,”?2 “laborers, workmen, or mechanies,”- 
“mechanics, workmen and laborers,”’!* “anions of 
workingmen,”!® “workmen above the first story,”?® 
“workmen, clerks or servants,”’!’ “workmen, clerks, 
traveling or city salesmen, or servants,’’1§ 
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“workmen 


111 N.E. 788, 789, 223 Mass. 270; Sims 
Me ae 254 N.Y.S. 150, 151, 142 Misc. 
59. 


12. State v. Ottawa, 113 P. 391, 84 
Kan. 100, 103; State v. Martindale, 27 
P. 852,47 Kan. 147, 150; Billingsly v. 
Marshall County, 49 P. 329, 5 Kan. 
App. 435. 


13. Danielson v. City of Bakers- 
field, 193 P. 242, 184 Cal. 262 (paid 
city firemen not included). 


14. Cochran v. A. S. Baker Co., 61 
N.Y.S. 724, 725, 30 Misc. 48. 


[a] Independent teamster and 
wagon maker not included.—As used 
in a statute incorporating a slate 
company and making its stockholders 
individually liable for debts due “its 
mechanics, workmen and laborers,” 
the phrase held not to include a team- 
ster who used his own team and con- 
tributed his own time for the work 
of hauling slate; nor a wagon maker 
who repaired the corporation’s wag- 
ons. Moyer v. Pennsylvania Slate 
Cosme Pa 629302980 


15. Schmalz v. Wooley, 39 A. 539, 
56 N.J.Eq. 649, 654. 


16. Carrigan v. Stillwell, 59 A. 683, 
99 Me. 434, 437, 68 L.R.A. 386. 

17. In re Footville Condensed 
Milk Co., 237 F. 136, 1388. See also 


Bankruptcy § 552. 


[a] Phrase held not to include: 
(1) General manager of bankrupt 
corporation who was stockholder and 
director thereof. In re Grubbs-Wi- 
ley Grocery Co., 96 F. 183, 184, 2 Am. 
Bankr. 442. (2) Traveling salesman. 
In re Greenewald, 99 F. 705, 706, 3 
Am.Bankr. 696. 


18. In re Greenberger, 203 F. 583, 
584; In re Thomas Deutschle & Co., 
eee 430, 433. See also Bankruptcy 

oO . ‘ 


[a] Held not included by phrase.— 
(1) Manager of drug business for 
stated weekly compensation. In re 
Bonk, 270 F. 657, 659. (2) New York 
buyer employed by bankrupt and oth- 
ers. In re Goldman Stores, 3 F.Supp. 
936, 988. (3) President and general 
manager of a corporation. In re 
Crown Point Brush Co., 200 F. 882, 
883. (4) Superintendent of paint 
factory although he did much man- 
ual labor. In re Continental Paint 
Co., 220 EF. 189, 190. (5) TFreasurer 
and assistant general manager, al- 
though he voluntarily performed 
some manual work. In re Crown 
Point Brush Co., 200 F. 882, 884. (6) 
Vendor of business who, under his 
contract of sale, agreed to conduct 
it for stated period for an annual 
salary which covered not only his 
service but part of the purchase 
price. In re Quackenbush, 259 F. 599, 
601. (7) Woman incorporator and 
stockholder who was employed as 
manager, buyer, and saleswoman. In 
re Ye Ladies Shoppe, 283 F. 693, 694. 
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employed for wages,”?® “workman engaged in manual 
or mechanical labor,’?® “workmen engaged in 
. . . Yepairing a ear,’?1 “workmen, laborers and 
servants,”?? “workmen, laborers, or other persons,”?* 
“workmen or operatives,”’?* “workmen or _ serv- 
ants,”?> “ ‘workmen’ ‘regularly’ employed,”?°® “work- 
men, servants and clerks,”?? ‘“Workingmen’s Insur- 
ance and Compensation Laws,”?5 and “ ‘workmen’ 
who are engaged under or about a car.”?° 


WORKMAN—WORKMANSHIP 


ike ability,’ 00 orkmanli 

lik bility,”*7 “good, workmanlike manner,’’?® 
“plain, substantial and workmanlike job,’*? “plain, 
substantial and workmanlike manner,”’?® “reasonably 
safe and workmanlike manner,”*! “sound, safe and 
workmanlike manner,’’*? “workmanlike and proper 


manner,’4* and “workmanlike manner.”*# 


WORKMANSHIP. Manner of, or skill in, 
work.*® The term has been used to designate the 
character of the work done by workmen in a fac- 


WORKMANLIKE.*® Good, average work;*1 | tory.*® 
like or worthy of a skillful workman;*? hence skill- Phrisée: 
ful;** well-executed.*4 al.47 ; 

i) 

Phrases; ‘First-class workmanlike manner,’’?® 


“oood and workmanlike manner, 


19. Harris v. Mayor and City 
Council of Baltimore, 133 A. 888, 890, 
151 Md. 11. 


20. Brown vy. Conway Electric L. 
SECO: CN. H.), 129 A. 633. 


21 .Cincinnati,.N. 7 O) & Toy PR; 
Co. v. Lovell’s Adm’r, 132 S.W. 569, 
241 Ky. 249, 255, 47 L.R.A.N.S; 909. 


22. Universal Motor Co. v. Rol- 
land, (La.) 141 So. 95, 96. 


23. In re Crawford Wollen Co., 218 
F. 951, 952 (construing the phrase in 


Code W. Va. (1913) c 75 § 7 [Hoggs 
Code § 3848]). 
24. Europe v. Addison AmusSe- 


ments, Ine., 131 N.E. 750, 751, 231 N. 
Y. 105; Cohen v. Rosalsky, 246 N.Y.S. 
299, 301, 230 App.Div. 604; Jurman v. 
Hebrew Nat. Sausage Factory, 191 
N.Y-S.- 339, 340,-198 App:Div. 456; 
Clark v. Voorhees, 184 N.Y.S. 888, 889, 
194 App.Div. 13. 


25. In re Crown Point Brush Co., 
200 F. 882, 884; In re Grubbs-Wiley 
Grocery Co., 96 F. 183, 184, 2 Am. 
Bankr. 442. 


26. Jurman v. Hebrew Nat. Sau- 
sage Factory, 191 N.Y.S. 339, 341, 198 
App.Div. 456. 


a7. in re Scanlan; 97 Fs 26, 27, 3 
Am.Bankr, 202 (‘traveling salesman” 
not included). 


28. Lewis and Clark County v. In- 
dustrial Acc. Board of Montana, 155 
P. 268, 52 Mont. 6, 10, L.R.A.1916D 
628. 


290), Gincinnati;, NefOU cents PS R. 
Co. v. Lovell’s Adm’r, 132 S.W. 569, 
141 Ky. 249, 255, 47 L.R.A.N.S. 909 
(applicable to “workmen engaged in 
the business, whether temporarily or 
not, of repairing a car”). 


{a] Held not to apply and ‘not 
designed to embrace trainmen engag- 
ed in an effort to make an emergency 
coupling.” Cincinnati, N. O. & T. P. 
R. Co. v. Lovell’s Adm’r, 132 S.W. 569, 
141 Ky. 249, 255, 47 L.R.A.N.S. 909. 


30. See also Building and Con- 
struction Contracts §§ 48, 84; Skillful 
58 C.J. p 742; Workmanship post. 


31. Holland y. Rhoades, 106 P. 779, 
56 Or. 206, 210. 


{a] Neither highest nor lowest de- 
gree.— Where in an action for breach 
of contract, the question as to what 
was meant by “good, workmanlike 
manner’ became material, the court, 
on appeal rejected the contention that 
the language meant more than good 
average skill and quoted, as substan- 
tially correct, the following definition 
by the trial court: ‘‘Workmanlike, is 
good, average work. It is good work, 
taking a man of average skill, not a 
wood butcher on one hand, nor the 
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good, workman- 


very highest skill on the other, but 
aman of fair average skill as a car- 
penter; what a man of fair average 
skill would do.’’ Holland v. Rhoades, 
106 P. 779, 56 Or. 206, 210. 


“Average” 6 C.J. p 873. 
“Work” ante. 


32. Century D. [quot Holland v. 
Rhoades, 106%P. T¥9;°56 Or. 206, 210]. 
See Bibb County v. Ham, 35 S.E. 656, 
110 Ga. 340, 342. 


“workman” ante. 


33. Century D. [quot Holland v. 
Rhoades, 106 P. 779, 56 Or. 206, 210]. 
See Somerby v. Tappan, Wright 
(Ohio) 229, 230. 


“Skillful” 58 C.J. p 742. 


34. Century D. [quot Holland v. 
Rhoades, 106 P. 779, 56 Or. 206, 210]. 


35. Armstrong v. Wheeler, 150 P. 
5, 86 Wash. 251, 252. 


86. Grice v. Noble, 26 N.W. 688, 
59 Mich. 515, 522; Holland v. Rhoades, 
106 P. 779, 56 Or. 206, 210. See But- 
ton v. Russell, 21 N.W. 899, 55 Mich. 
478, 480. 


37. Holland v. Rhoades, 
779, 56 Or. 206, 210. 


38. Holland v. Rhoades, supra. 
39. Smith v. Clark, 58 Mo. 145, 146. 
40. Smith v. Clark, supra. 


41. Bibb County v. Ham, 35 S.E. 
656, 110 Ga. 340, 342. 


42. Consolidated Coal Cot 
Schaefer, 25 N.E. 788, 135 Ill. 210, 215, 


43. Bibb County v. Ham, 35 S.Ey 
656, 110 Ga. 340, 342. 


44. Bibb County v. Ham, supra; 
Consolidated Coal Co. v. Schaefer, 25 
N.E. 788, 135 Ill. 219, 215; Universal 
Motor Co. v. Rolland, (la.) 141 So. 
95, 96; Grice v. Noble, 26 N.W. 688, 
59 Mich. 515, 522; Button v. Russell, 
21 N.W. 899, 55 Mich. 478, 480; Smith 
v. Clark, 58 Mo. 145, 146; Miller v. 
Winters, 144 N.Y.S. 351, 353; Som- 
erby v. Tappan, Wright (Ohio) 229, 
230; Aughinbaugh vy. Coppenheffer, 
55 Pa. 347, 349; Armstrong v. Wheel- 
er, 150 P45, 86° Waish.« 251) 252. leit 
Cyc]; Shores Lumber Co. v. Stitt, 
78 N.W. 562, 102 Wis. 450, 456. 


[a] As “farmerlike manner.”— 
Construing a lease providing that the 
tenant shall cultivate the farm in “a 
workmanlike manner,” the court said: 
“This expression was undoubtedly in- 
tended to mean in a ‘farmerlike man- 
ner,’ or as good farmers usually do 
and we so construe it.”’ Aughin- 
patel v. Coppenheffer, 55 Pa. 347, 
349. 


Phrase construed in building con- 


TOG ee 


“oood workmanship,”*® 
workmanship,”*® “workmanship or material,’°®® and 
“workmanship should be first-clasg,”’>+ 


351, 


“Defects in workmanship and materi- 


“manufacture and 


tract see Building and Construction 
Contracts § 43 note 35 [a] (54), § 84. 


45. Century D. [quot In re Crown 
Point Brush Co., 200 F. 882, 884; Gay 
v. Hudson River Electric Power Co., 
178 F. 499, 501]. See Lambert v. 
Jenkins, 71 S.E. 718, 112 Va. 376, 381, 
Ann.Cas.1913B 77 (where the word 
was held to refer also to materials). 


“Skill” 58 C.J. p 742. 
“Work” ante. 
46. Warren v. Renault Freres 


Selling Branch, 195 Ill.App. 117, 118. 
47. Wart-Parr Co. v. Wells, 57 Can. 
S.C. 344, 350. 


49.) Miller v. Winters, 144 N.Y.S. 


49. Warren v. Renault Freres Sell- 
ing Branch, 195 Ill.App. 117, 118. 


[a] Phrase construed in warranty. 
—‘Where an automobile is warrant- 
ed against any defect in ‘manufacture 
and workmanship,’ the word ‘manu- 
facture’ evidently refers to the proc- 
ess of converting the raw materials 
into finished parts for use in the au- 
tomobile, and the word ‘workmanship’ 
evidently refers to the character of 
the work done by workmen in the 
factory. Warren v. Renault Freres 
Selling Branch, 195 Ill.App. 117, 118. 


50. pone Parr. Co. v. Wells, 57 Can. 
S.C. 344, 34 


' [a] In warranty of engine.— 
Where a -contract for the sale of a 
tractor warranted that it was well 
made and of good material and that 
it would develop certain horse-power; 
and in another clause provided: ‘The 
purchaser shall not be entitled to re- 
ly upon any breach of above warran- 
ty, unless notice of the defect com- 
plained of, whether such defect be in 
workmanship or material... is 
given to the vendor,” the court held 
that the words ‘workmanship or ma- 
terial” did not refer to its capacity 
to develop a rated horse power. 
aia Co. v. Wells, 57 Can.S.C. 


51. Lambert v. Jenkins, 71 S.E. 
ie 112 Va. 376, 380, Ann.Cas.1913B 


[a]. Phrase held to include materi- 
als.— Where a contractor for the con- 
struction of a bgilding guaranteed 
that the workmanship should be 
first-class and satisfactory in every 
respect, the term “workmanship,” as 
used in such guaranty, held suffi- 
cient to protect the owner against 
the use of bad or unsuitable materi- 
als by a subcontractor. Lambert v. 
Jenkins, 71 S.E. 718, 112 Va. 376, 381, 
‘Ann.Cas. 1918B 778. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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WORKMEN’S COMPENSATION ACTS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 225] 


ANALYSIS 


. DEFINITION, CLASSIFICATION, AND DISTINCTIONS. [sub-analysis p 182] 
. NATURE AND FOUNDATION OF RIGHT TO, AND LIABILITY FOR, COMPENSATION IN 


GENERAL [sub-analysis p 182] 


. PURPOSE AND HISTORY OF LEGISLATION [sub-analysis p 182] 

. CONSTITUTIONALITY AND VALIDITY OF STATUTES [sub-analysis p 182] 

. CONFLICT OF LAWS [sub-analysis p 183] 

. GENERAL RULES OF CONSTRUCTION [sub-analysis p 183] 

. EMPLOYMENTS INCLUDED [sub-analysis p 183] 

. EMPLOYERS WITHIN INTENT OF ACTS [sub-analysis p 185] 

. EMPLOYEES WITHIN INTENT OF ACTS [sub-analysis p 185] 

. ACCEPTANCE OR ELECTION TO COME UNDER ACT; SUBSTITUTED SCHEMES [sub- 


analysis p 188] 


. PERSONS ENTITLED ON DEATH OF EMPLOYEE; RIGHTS OF DEPENDENTS, OTHER 


BENEFICIARIES, OR REPRESENTATIVES [sub-analysis p 188] 


. INJURIES FOR WHICH COMPENSATION MAY BE HAD ([sub-analysis p 190] 


MEDICAL AND HOSPITAL EXPENSES; NURSING; FUNERAL EXPENSES Hs analy- 
sis p 194] 


AMOUNT AND PERIOD OF COMPENSATION FOR DISABILITY OR DEATH [sub-analysis 
p 195] 


COMMUTATION OF PAYMENTS; LUMP SUM PAYMENTS [sub-analysis p 193] 
INSURANCE [sub-analysis p 198] 

ADMINISTRATIVE OFFICERS AND BOARDS [sub-analysis p 199] 
ASSIGNMENT OR TRANSFER OF RIGHTS [sub-analysis p 199] 


WAIVER AND ESTOPPEL AS TO RIGHT TO CLAIM OR TO DENY LIABILITY FOR COM- 
PENSATION [sub-analysis p 199] 


AGREEMENTS AS TO COMPENSATION; COMPROMISE, SETTLEMENT, AND RELEASE 
[sub-analysis p 200] 


PROCEEDINGS TO SECURE COMPENSATION [sub-analysis p 201] 
PAYMENT OF COMPENSATION AND ENFORCEMENT OF AWARD [sub-analysis p 216] 


INCREASE, DIMINUTION, TERMINATION, OR REINSTATEMENT OF COMPENSATION 
[sub-analysis p 217] 

OFFENSES AND PENALTIES [sub-analysis p 219] 

EMPLOYER'S REPORT OF ACCIDENT; NOTICE OF DEATH TO BENEFICIARIES. [sub- 
analysis p 219] 


EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS OF ACTION AND 
DEFENSES [fsub-analysis p 219] 


182 [71 C.J.J WORKMEN’S COMPENSATION ACTS 
SUB-ANALYSIS 


I. DEFINITION, CLASSIFICATION, AND DISTINCTIONS [§§ 1-4] p 225 
A. Definition and Scope [§ 1] p 225 | 
B. Classification [§ 2] p 226 
C. Employers’ Liability Acts Distinguished [§ 3] p 228 © 
D. Occupational Diseases Acts Distinguished [§ 4] p 229 


II. NATURE AND FOUNDATION OF RIGHT TO, AND LIABILITY FQR, COMPENSATION IN 
GENERAL [§§ 5-14] p 229 
A. Statutory Foundation; Relation to Common Law [§ 5] p 229 
B. Distinction from Damages [§ 6] p 232° 
. Distinction from Other Forms of Payment or Income [§ 7] p 232 
. Underlying Conception of Insurance [§ 8] p 233 
As Affected by Fault, Tort, Negligence, and Common-Law Defenses Gerceatly [§ 9] 
p 234 
. As Affected by Age, Sex, Intelligence, Discretion, or Motive of Employee [§ 10] p 238 
. Basis in Employment [§ 11] p 239 
. Basis in Impairment of Body or Earning Capacity [§ 12] p 239 
. Contractual Character [§ 13] p 239.« os: 
. Singleness of Obligation [§ 14] p 242 


x“ 


> 
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III. PURPOSE AND HISTORY OF LEGISLATION [§§ 15-16] p 242 
A. Purpose [§ 15] p 242 
B. History [§ 16] p 250 


IV. CONSTITUTIONALITY AND VALIDITY OF STATUTES [§§ 17-44] p 251 
A. In General [§ 17] p 251 . 
B. Enabling Amendments [§ 18] p 257 
C. Particular Features [§ 19] p 260 
D. Foundation on Police Power [§ 20] p 263 
E. Denial of Due Process of Law [§§ 21-26] p 266 
1. In General [§§ 21-22] p 266 
a. Elective Acts [§ 21] p 266 
b. Compulsory Acts [§ 22] p 267 
2. Imposition of Liability without Fault [§ 23] p 270 
3. Change in Remedies and Rules of Evidence [§ 24] p 272 
4. Abrogation of Common-Law Defenses [§ 25] p 274 
5. Absence of Hearing or Notice of Hearing or Judgment [§ 26] p 276 
¥. Class Legislation and Equal Protection of Laws [§§ 27-29] p 276 
1. Unjust Classification [§ 27] p 276 
2. Denial of Equal Protection of Laws [§ 28] p 280 
3. Abridgment of Privileges and Immunities of Citizens [§ 29] p 283 
. Taking Property for Public Use without Compensation [§ 30] p 283 
. Taxation for Private Purposes; Uniformity of Taxation [§ 31] p 283 
. Right to Trial by Jury [§ 32] p 285 
. Impairment of Obligation of Contracts [§ 33] p 287 
. Impairment of Right To Contract. [§ 34] p 289 
. Delegation of Judicial Powers and Deprivation of Courts of Jurisdiction [§ 35] p 290 
. Delegation of Legislative Authority [§ 36] p 294 
. Full Faith and Credit [§ 37] p 294 
. Subject and Title of Act [§§ 38-40] p 294 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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1. In General [§ 38] p 294 
2. Repeal or Amendment of Prior Statute [§ 39] p 297 
3. Particular Terms or Expressions in Titles [§ 40] p 297 
P. Violation of Treaty Obligations [§ 41] p 297 
Q. Miscellaneous Objections [§ 42] p 298 
R. Effect of Partial Unconstitutionality [§ 43] p 300 
S. Persons Who May Urge Unconstitutionality [§ 44] p 301 


V. CONFLICT OF LAWS [§§ 45-64] p 303 | 
A. In General [§ 45] p 303 
B. Contract within, and Injury Outside of, Jurisdiction [§ 46] p 304 
C. Injury. within, and Contract Outside of, Jurisdiction [§ 47] p 311 
D. Place of Contract and of Injury Both Outside of Jurisdiction [§ 48] p 314 
E. State and Federal Laws [§§ 49-61] p 316 
1. Interstate Commerce Regulations [§§ 49-52] p 316 
a. General Principles [§. 49] p 316 
b. Exceptions in Compensation Acts [§ 50] p 321 
ce. Determination of Interstate or Intra-State Character of Employment [§ 51] p 323 
d. Federal Safety Appliance Act [§ 52] p 324 
2. Matters Involving Admiralty Jurisdiction [§§ 53-60] p 324 
. General Principles [§ 53]-p 324 
. Situations within State Workmen’s Compensation Acts [§ 54] p 325 
. Situations Not within State Workmen’s Compensation Acts [§ 55] p 327 
. Effect of Elective or Compulsory Character of Act [§ 56] p 330 
. Effect of Agreement of Parties [§ 57] p 331 
. Effect of Accidental Character of Injury [§ 58] p 331 
. Effect of Particular Federal Statutes; Amendments to Judiciary Act [§ 59] p 331 
. Canadian Acts [§ 60] p 334 
3: isame in State under Federal Jurisdiction [{§ 61] p 334 
F. Conflict of Laws as to Time; Retroactiveness of Statutes [§§ 62-64] p 334 
1. In General [§ 62] p 334 bey 
2. On Death of Employee [§ 63] p 338 
3. As to Matters of Procedure [§ 64] p 340 
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VI. GENERAL RULES OF CONSTRUCTION [§§ 65-73] p 341 


A. In General [§ 65] p 341 

B. Construction in Favor of Employees or Dependents [§ 66] p 351 

C. Liberal Construction of Procedural Provisions [§ 67] p 353 

D. Limitations on Liberality of Construction [§ 68] p 353 

E. Effect of Common Law [§ 69] p 357 

F. Interpretation by Commission, Board, or Attorney- Gendial [§ 70] p 357 
G. Construction by Courts of Other States [§ 71] p ed 

H. English Authorities [§ 72] p 358: 

I. Wisdom or Policy of Legislation [4 73] p 358 


VII. EMPLOYMENTS INCLUDED [§§ 74-120] p 359 
A. In General [§ 74] p 359 
~~ B. Tests of Nature of Employment [§$§ 75-77] p 363 
1. In General [§ 75] p 363 i¢ erat 
2. Degree of Hazard [§$ 76] p 364 
3. With Reference to Power-Driven Machinery [§ 77] p 364 


For later cases, developments and changes in the law see Annotations, same title and section number. 


184 [71 C.J.] WORKMEN'S COMPENSATION ACTS 


C. Different Employments under Same Employer; Hazardous and Nonhazardous Employments in 
Same Business [§ 78] p 365 
D. Definitions of Particular Terms [§ 79] p 369 
E. Particular Employments [§§ 80-118] p 370 
1. Building [§ 80] p 370 
2. Building, Constructing, Maintaining, Repairing, or Demolishing Building or Structure [§ 
81] p 370 
3. Business, Occupation, Profession, or Trade [§ 82] p 372 . 
4. Canning or Preparation of Foodstuffs [§ 83] p 373 
5. Carriage; Hauling [§ 84] p 373 
6. Construction [§ 85] p 373 ; of 
7. Domestic or Houschold Employment [§ 86] p 373 = 
8. Engine; Machine [§ 87] p 374 ~ 
9. Engineering Work or Works [§ 88] p 374 
10. Excavating [§ 89] p 374 
11. Explosives; Inflammable Materials [§ 90] p 374 
12. Factory [§ 91] p 374 
13. Farm Labor; Agriculture [§§ 92-93] p 375 
a. In General [§ 92] p 375** ~~ 
_ b. Particular Employments Considered [§ 93] p 378 . 
14. Hazards of Business [§ 94] p 380 
15. Industry; Industrial Enterprise, Establishment, Operation, or Work [§ 95] p 381 
16. Loading and Unloading [§ 96] p 381 
17. Logging; Lumbering [§ 97] p 381 
18. Longshore Work [§ 98] p 382 
19. Maintenance and Care of Buildings [§ 99] p 382 
20. Manual or Mechanical Labor or Work [§ 100] p 382 
21. Manufacture; Manufacturer; Manufacturing Enterprise [§ 101] p 383 
22. Meat Packing or Preparation; Packing Houses [§ 102] p 383 3 
23. Mercantile Establishment [§ 103] p 384 
24. Mill; Milling [§ 104] p 384 
25. Mine; Mining [§ 105] p 384 
. 26. Operation [§ 106] p 384 
27. Ordinance Regulations [§ 107] p 386 
28. Pecuniary Gain or Profit [§ 108] p 387 
29. Printing Plants [§ 109] p 388 
30. Storage; Storehouse; Transfer and Storage [§ 110] p 388 
31. Structural Carpentry [§ 111] p 388 
32. Sugar Houses; Refineries [§ 112] p 389 
33. Transportation [§ 113] p 389 
34. Vehicle [§ 114] p 389 
35. Warehouse; Warehousing [§ 115] p 389 
36. Work Connected with Hoisting Apparatus or Machinery [§ 116] p 389 
37. Workshop [§ 117] p 389 
38. Other Employments [§ 118] p 390 
F. Federal Acts [§ 119] p 392 
G. English Acts [§ 120] p 393 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VII. EMPLOYERS WITHIN INTENT OF ACTS [§§ 121-157] p 394 
A. In General [§ 121] p 394 
_ B. Meaning of “Emiployer” [§§ 122-123] p 395 
1. In General [§ 122] p 395 
2. Construction of Statutory Definitions [§ 123] p 395 
C. Hiring by Agent or Another Employee; Employment of Assistants [§§ 124-125] p 395 
1. In General [§ 124] p 395 
2. Liability of Undisclosed Principal or Agent [§ 125] p 397 
D. Effect of Change of Employer [§ 126] p 397 
EB. Particular Employers [§§ 127-156] p 397 
1. Employers of Particular Numbers of Employees [§§ 127-136] p 397 
a. In General [§ 127] p 397 
‘b. Who May Be Counted as Employees [§§ 128-133] p 398 
(1) In General [§ 128] p 398 
(2) Employees of Another Employer [§ 129] p 398 
(3) Employer as Employee [§ 130] p 399 
(4) Partner as Employee [§ 131] p 399 
(5) Independent Contractors [§ 132] p 399 
(6) Volunteers [§ 133] p 399 
e. Nature or Place of Business or Work [§ 134] p 399 
d. Duration or Time of Employment [§ 135] p 400 
e. Regularity of Employment or Service [§ 136] p 400 
. Simultaneous and Successive Employers of Same Employee [§ 137] p 401 
. Employers as “Undertakers” [§ 138] p 403 
4. General and Special Employers; Employers of Lent Employees [§§ 139-144] p 403 
a. In General [§ 139] p 403 
b. Requirements for Special Employment [§ 140] p 405 
e. Tests of Liability [§§ 141-143] p 405 
(1) Direction and Control [§ 141] p 405 
(2) Power To Discharge or Recall [§ 142] p 407 
(3) Payment of Wages [§ 143] p 407 
d. Person Hiring Team or Motor Vehicle and Driver [§ 144] p 408 
. Employers Accepting Act although Not Subject Thereto [§ 145] p 408 
. Infant [§ 146] p 409 
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7. Partnership; Partner [§ 147] p 410 
8. Joint Adventurers or Entrepreneurs [§ 148] p 410 
9. Association of Workmen; Labor Union [§ 149] p 410 
10. Corporation [§ 150] p 410 
11. Legal Representatives [§ 151] p 410 
12. Receivers [§ 152] p 411 
13. Governmenial Body or Entity [§§ 153-154] p 411 
a. In General [§ 153] p 411 
b. Liability as between Two Bodies Involved [§ 154] p 414 
14. Charitable Institutions [§ 155] p 414 
15. Other Employers [§ 156] p 414 
F. Insurance of Employers Performing Labor [§ 157] p 415 


1X. EMPLOYEES WITHIN INTENT OF ACTS [§§ 158-258] p 415 
A. In General [§ 158] p 415 
B. Meaning of “Employee” and Similar Terms [§§ 159-160] p 416 
1. In General [§ 159] p 416 
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2. Construction of Statutory Definitions [§ 160] p 417 
C. Essentials of Status as Employee within Act [§§ 161-176] p 418 
1. Relation of Employer and Employee or Master and Servant [§§ 161-174] p 418 
a. In General [§ 161] p 418 
b. Duration and Termination of Relation [§ 162] p 420 
ce. Determination and Tests of Relation [§§ 163-171] p 420 
(1) In General [§ 163] p 420 
(2) Direction and Control [§§ 164-166] p 421 
(a) In General [§ 164] p 421 
(b) Right as Distinguished from Exercise [§ 165] p 423 
(ce) Particular Phases of Direction and Control [§ 166] p 423 
(3) Right or Power To Hire or Discharge [§ 167] p 424 
(4) Duration and Time of Employment [§ 168] p 424 
(5) Fact, Manner, or Basis of Payment [§ 169] p 425 
(6) Employer's Business [§ 170] p 427 
(7) Other Tests and Factors [§ 171] p 427 
d. Contractual Relation [§§ 172-174] p 428 
(1) In General [§ 172] p 428 
(2) Attributes of Contract.[§§ 173-174] p 432 
(a) Im General [§ 173] p 432 
(b) Legality and Validity [§ 174] p 432 
2. Beginning Work [§ 175] p 433 
3. Earnings [§ 176] p 434 
D. Effect of False Representations in Securing Employment [§ 177] p 435 
E. Classes of Persons Considered [§§ 178-258] p 436 
1. In General [§ 178] p 436 
2. Casual Employees [§ 179] p 436 
3. Employment in Trade or Business of Employer [§ 180] p 441 
4. Independent Contractors [§§ 181-209] p 445 
a. In General [§ 181] p 445 
b. Meaning of Terms [§ 182] p 446 
ce. Determination and Tests of Status [§§ 183-206] p 446 
(1) In General [§ 183] p 446 
(2) Direction, Control, or Supervision [§§ 184-187] p 449 
(a) In General [§ 184] p 449 
(b) Right as Distinguished from Exercise [§ 185} p 455 
(ec) Particular Phases of Control [§- 186] p 456 
(d) Limitations on Rule [§ 187] p 458 
(3) Right or Power To Terminate Relation [§ 188] p 460 
(4) Nature of Service or Business [§§ 189-194] p 462 
(a) In General [§ 189] p 462 
(b) Independent Work or Employment [§ 190] p 463 
(ec) Continuity of Service; Specific Piece of Work [§ 191] p 463 
(d) Personal Service; Performance by Substitutes [§ 192] p 464 
(e) Nature of Result Sought [§ 193] p 465 
(f) Requirement of Skill [§ 194] p 465 
(5) Hiring, Furnishing, Controlling, Discharging, and Paying Assistants; Assist- 
ance by Employer [§ 195] p 465 e 
(6) Furnishing Equipment [§ 196] p 467 
(7) Furnishing Materials and Supplies [§ 197] p 469 
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(8) Payment of Expenses [§ 198] p 469 
(9) Duration and Quantity of Work [§ 199] p 470 
(10) Place of Work [§ 200] p 470 
(11) Performance of Services for Other Employers [§ 201] p 470 
(12) Payment for Services [§§ 202-203] p 471 
(a) Manner, Basis, or Amount of Payment [§ 202] p 471 
(b) Time of Payment [§ 203] p 475 
(13) Inclusion in Pay Roll; Calculation of Insurance Premium [§ 204] p 475 
(14) Making of Profit [§ 205] p 476 
(15) Other Tests and Factors [§ 206] p 476 
d. Dual Capacity as Employee and Independent Contractor [§ 207] p 477 
-e. Persons in Particular Employments [§§ 208-209] p 477 
(1) Persons Held Employees [§ 208] p 477- 
(2) Persons Held Independent Contractors [§ 209] p 480 
. Employees of Contractor or Subcontractor [§§ 210-214] p 483 
a. In General [§ 210] p 483 
b. Owner or Proprietor as Employer Iniended [§ 211] p 489 
e. Work of Original Employer [§ 212] p 490 
d. Effect of Insurance by Contractor or Subcontractor or Device To Escape Liability 
by Principal [§ 213] p 493 
e. Degree of Liability [§ 214] p 494 
Employees of Lessee or Licensee [§ 215] p 495 
Persons Prohibited by Law from Being Employed [§ 216] p 496 
Employees Accepting Act although Not Subject Thereto [§ 217] p 496 
Substitutes [§ 218] p 496 
10. Volunteers [§ 219] p 497 : 
11. Residents; Nonresidents [§ 220] p 497 
12. Aliens [§ 221] p 497 
13. Members of Employer's Family [§§ 222-223] p 497 
a. In General [§ 222] p 497 
b. Wife of Employer [§ 223] p 497 
14. Children or Minors [§§ 224-233] p 498 
a. Minors Legally Employed [§§ 224-226] p 498 
(1) In General [§ 224] p 498 
(2) Minor Working for Parent [§ 225] p 499 
(3) Effect of Minor Misrepresenting Age [§ 226] p 499 
b. Minors Illegally Employed [§§ 227-232] p 499 
(1) Under Particular Types of Acts Generally [§§ 227-229] p 499 
(a) Acts Not Referring to Legality of Employment [§ 227] p 499 
(b) Acts’ Including Persons or Minors Legally Employed [§ 228] p 502 
(ce) Acts with Express Provisions as to Illegality of Employment [§ 229] p 
503 
(2) Minor Employed in Violation of Municipal Ordinance [§ 230] p 504 
(3) Effect of Minor Misrepresenting Age [§ 231] p 504 
(4) Effect of Unauthorized Issuance of Certificate [$ 232] p 504 
e. Independent Contractor [§ 233] p 504 
15. Partner [§§ 234-235] p 504 
a. As Employee of Own Firm [§ 234] p 506 
b. As Employee of Party Other than Own Firm [§ 235] p 506 
16. Joint Adventurers [§ 236] p 506 
17. Bailee [§ 237] p 506 
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18. Officers and Stockholders of Corporation [§§ 238-239] p 506 
a. In General [§ 238] p 506 
b. Dual Capacity Doctrine [§ 239] p 507 
19. Receivers [§ 240] p 508 
20. Member of Labor Union as Employee Thereof [§ 241] p 509 
21. Member of Profession [§ 242] p 509 
22. Seamen [§ 243] p 509 
23. Fishermen [§ 244] p 509 < 
24. Public Officers and Employees [§§ 245-256] p 509 
a. Officers [§§ 245-246] p 509 . 


(1) In General [§ 245] p 509 “ 
(2) Who Are Public Officers [§ 246] p 510 ne 
b. Employees [§§ 247-253] p 512 ~ 


(1) In General [§ 247] p 512 
(2) Who Are Employees [§§ 248-253] p 512 
(a) Im General [§ 248] p 512 
(b) Appointment [§ 249] p 514 
(c) Necessity for Contract of Hire [§§ 250-251] p 514 
aa. In General [§ 250] p 514 
bb. Requirement That Service Be for Pay [§ 251] p 515 
(d) Convicts or Prisoners [§ 252] p 515 
(e) Taxpayer Working out Road Tax [§ 253] p 515 
ec. Officers or Employees Specifically Designated by Acts [§ 254] p 515 
d. Employee of Independent Contractor or Subcontractor [§ 255] p 516 
e. Effect of Other Provision for Relief [§ 256] p 517 
25. Soldiers [§ 257] p 517 
26. Other Persons [§ 258] p 517 


X. ACCEPTANCE OR ELECTION TO COME UNDER ACT; SUBSTITUTED SCHEMES [§§ 259- 
269] p 518 
A. Election by Employer [§§ 259-263] p 518 
1. Necessity [§ 259] p 518 
2. Sufficiency [§§ 260-262] p 519 
a. In General [§ 260] p 519 
b. Notice to Employee [§§ 261-262] p 520 
(1) In General [§ 261] p 520 
(2) Posting [§ 262] p 521 
3. Election as to One or More Distinct Kinds of Business [§ 263] p 522 
. Election by Employee [§§ 264-265] p 522 
1. In General [§ 264] p 522 
2. Minor Employee [§ 265] p 525 
. Time of Election [§ 266] p 525 
. Effect of Election [§ 267] p 526 
. Withdrawal or Termination of Acceptance [§ 268] p 527 
. Substituted Schemes [§ 269] p 527 
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XI. PERSONS ENTITLED ON DEATH OF EMPLOYEE; RIGHTS OF DEPENDENTS, OTHER 
BENEFICIARIES, OR REPRESENTATIVES [(§§ 270-324] p 527 * 
A. Death Benefits [§§ 270-320] p 527 i 
1. Persons Entitled and Their Rights Generally [§ 270] p 527 
2. Dependents [§§ 271-308] p 528 
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a. In General [§ 271] p 528 
b. Definitions, Nature, and Elements of Dependency [§§ 272-274] p 529 
(1) In General [§ 272] p 529 
(2) Total and Partial Dependency [§ 273] p 531 
_ (3) Nature and Extent of Support, and Necessity of Legal Right Thereto [§ 274] p 
531 
e. Classes and Priority [§§ 275-276] p 534 
(1) In General [§ 275] p 534 
(2) Exclusion of Partial Dependents [§ 276] p 534 
d. Conclusive Presumption of Dependency [§ 277] p 534 
e. Inchoate Right of Dependent before Death of Employee [§ 278] p 534 
. £. Time of Determination of Dependency or Relation [§ 279] p 534 
g. Persons in Particular Relationship to Employee [§§ 280-308] p 535 
(1) In General [§ 280] p 535 
(2) Widows and Widowers [§§ 281-289] p 536 
(a) In General [§ 281] p 536 
(b) What Claimant Must Show in General [§ 282] p 537 
(c) What Constitutes Compliance with Particular Statutory Conditions 
[§§ 283-288] p 538 
aa. “Living Together” [§§ 283-284] p 538 
(aa) In General [§ 283] p 538 
(bb) Temporary Absences [§ 284] p 539 
bb. “Living Together or Actual Dependency for Support” [§ 285] p 
539 
ec. “Living Apart for Justifiable Cause” [§ 286] p 540 
dd. “Absence of Voluntary Desertion, Abandonment, or Living Apart” 
[§ 287] p 540 
e. “Obligation To Support” [§ 288] p 540 
(d) eae of Ceremonial or pies Marriage; Common-Law Wives 
[§ 289] p 540 
(3) Children [$§ 290-301] p 541 ; : ° 
(a) In General [§ 290] p 541 
(b) Persons Included [§§ 291-298] p 542 
aa. In General [§ 291] p 542 
bb. Adopted Children [§ 292] p 542 
ec. Stepchildren [§§ 293-294] p 542 
(aa) In General [§ 293] p 542 
(bb) Double Dependencies [§ 294] p 542 
dd. Illegitimate Children [§ 295] p 543 
ee. Children to Whom Deceased Stood in Loco Parentis [§ 296] p 543 
ff. Posthumous Children [§ 297] p 544 
ge. Orphans [§ 298] p 544 
(c) What Claimant Must Show in General [§ 299] p 544 
(d) What Constitutes Compliance with Particular Statutory Conditions 
[§§ 300-301] p 545 
aa. Support and Obligation To Support [§ 300] p 545 
bb. Living with Deceased Parent Plus Other Alternative Conditions 
[§ 301] p 546 
(4) Parents [§§ 302-305] p 547 
(a) In General [§ 302] p 547 
(b) Persons Included [§§ 303-304] p 548 
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aa. In General [§ 303] p 548 
bb. Whether One Parent or Both [§ 304] p 548 
(ec) What Claimant Must Prove [§ 305] p 548 
(5) Brothers and Sisters [§ 306] p 551 
(6) Grandchildren and Grandparents [§ 307] p 552 
(7) Nieces, Nephews, Aunts, and Uncles [§ 308] p 553 . 
3. Other Beneficiaries [§ 309] p 553 
4. Effect of Alienage [§§ 310-311] p 554 ‘ 
a. In General [§ 310] p 554 
b. Statutory Exclusion or Limitation [§ 311] p 554 ¢ 
5. Effect of Death, Remarriage, Coming of Age, or Cessation of Dependency of Person Enti- 
tled [§§ 312-320] p 555 x 
a. In General [§ 312] p 555 ‘ 
b. On Rights of Particular Persons Entitled [§§ 313-316] p 556 
(1) Widows [§ 313] p 556 
(2) Children [§ 314] p 556 
(3) Parents [§ 315] p 556 
(4) Sisters [§ 316] p 557 eer eae 
ce. On Rights of Other Particular Beneficiaries [§§ 317-320] p 557 
(1) Children [§§ 317-318] p 557 
(a) After Cessation of Payments to Widow [§ 317] p 557 
(b) After Cessation of Payments to Child [§ 318] p 557 
(2) Parents [§ 319] p 557 
(3) Grandchildren and Grandparents [§ 320] p 558 
B. Disability Compensation [§§ 321-324] p 558 
1. Portion Due and Unpaid at Time of Employee’s Death [§ 321] p 558 
2. Balance Not Due at Time of Employee’s Death [$$ 322-323] p 558 
a. In General [§ 322] p 558 
b. Award for Permanent Partial Disability [§ 323] p 559 
3. Compensation Unclaimed by Workman [§ 324] p 559 


XI. INJURIES FOR WHICH COMPENSATION MAY BE HAD [$$ 325-486] p 559 
A. In General [§ 325] p 559 
B. Necessity and Character of Physical Harm [§§ 326-395] p 562 
1. Accidental Nature of Injury Generally [§ 326] p 562 
2. “Injury,” “Injury by Accident,’ “Accident,” and the Like [§§ 327-333] p 563 
a. In General [§ 327] p 563 
b. By Whom Event Must Be Unexpected, Unforeseen, or Undesigned [§ 328] p 571 
ce. Requirement That Injury Happen Suddenly and Be Traceable to Definite Time, Place 
and Occasion; “Event” [§ 329] p 572 
d. Connection between Resulting Harm and Cause Thereof [§ 330] p 575 
e, Physical Nature of Injury; Violence, Marks, and “Objective Symptoms” [§ 331] p 
5//, 


f. Intention or Design as Affecting Accidental Nature of Injury [§ 332] p 579 
ge. Fault or Negligence [§ 333] p 580 


3. Willful or Intentional Acts of Employer, of Fellow Servant, or of Third Persons [§ 334] 
p 581 


4. Diseases [§§ 335-357] p 584 ‘ 
a. Idiopathic and Traumatic Diseases [§§ 335-356] p 584 
(1) In General [§ 335] p 584 
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(2) Necessity for Traumatic or Accidental Origin [§ 336] p 586 
(3) Disease Constituting Personal Injury [§ 337] p 588 
(4) Disease Constituting Injury by Accident [§ 338] p 589 
(5) Disease Resulting from Injury, Accident, or Fortuitous Event [$§ 339-347] p 
591 
(a) In General [§ 339] p 591 
(b) Abrasion of Skin [§ 340] p 591 
(c) Contact with Poisonous Substance [§ 341] p 592 
(d) Exposure [§§ 342-343] p 592 
aa. In General [§ 342] p 592 
bb. Exposure to Disease [§ 343] p 593 
(e) Inhalation of Gas, Fumes, or Dust [§ 344] p 593 
(£) Introduction of Germs into Alimentary Canal [§ 345] p 594 
(g) Mental Effort, Worry, Nervousness, or Excitement [§ 346] p 595 
(h) Weakened Resistance [§ 347] p 595 
(6) Particular Diseases [§§ 348-356] p 595 
(a) Infections Generally [§ 348] p 595 
(b) Anthrax [§ 349] p 596 
(c) Pneumonia [§ 350] p 597 
(d) Tuberculosis [§ 351] p 597 
(e) Typhoid Fever [§ 352] p 597 
(f) Mental and Nervous Diseases [§ 353] p 598 
(z) Ulcers [§ 354] p 598 
(bh) Other Diseases [§§ 355-356] p 598 
aa. Existence of Injury and Causal Connection [§ 355] p 598 
bb. Absence of Injury or Causal Connection [§ 356] p 599 
b. Occupational Diseases [§ 357] p 599 
-§. Aggravation of Previously Impaired Condition [§§ 358-369] p 603 
a. In General [§ 358] p 603 
b. Necessity of Accident [§ 359] p 604 
e. Causal Connection. [§ 360] p 605 
. Effect of Predisposing Physical Condition [§ 361] p 606 
. Condition Susceptible to Strain and Overexertion [§ 362] p 607 
. Aggravation or Acceleration of Disease in General [§ 363] p 608 
. Diseased Blood Vessel [§ 364] p 610 . 
. Heart Condition [§ 365] p 611 
Impaired Vision [§ 366] p 613 
. Prior Injuries [§ 367] p 613 
. Further Disability [§ 368] p 614 
. Injury and Preéxisting Disease as Dual Contributing Causes [§ 369] p 614 
6. Consequences of Exertion and Overexertion [§ 370] p 616 
7. Muscular Strains and Internal Lesions [§§ 371-374] p 618 
a. In General [§ 371] p 618 
b. Injuries to Blood Vessels or Heart [§ 372] p 619 
e. Hernia [§§ 373-374] p 620 
(1) In General [§ 373] p 620 
(2) Preéxisting Hernia or Weakened Structural Condition [§ 374] p 622 
8. Consequences of Exposure to Heat; Sunstroke; Burns [§ 375] p 622 
9. Consequences of Exposure to Cold, or to Cold and Wetting [§ 376] p 626 
10. Jolts, Jerks, and Jars [§ 377] p 628 
11. Falls [§ 378] p 628 
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12. Bruises and Irritations [§ 379] p 628 
13. Shock and Burns from Electricity [§ 380] p 630 
14. Injury to Ears; Impairment of Hearing [§ 381] p 630 
15. Injury to Eyes; Impairment of Vision [§ 382] p 630 
16. Injuries from Lightning [§ 383] p 631 
17. Poisoning [§ 384] p 631 
18. Bad Posture [§ 385] p 632 
19. Insect Bites [§ 386] p 633 
20. Disfigurement [§ 387] p 633 
21. Pain [§ 388] p 633 
22. Excitement and Shock [§ 389] p 634 
23. Remote and Proximate Consequences [§§ 390-395] p 634 
a. In General [§ 390] p 634 
b. Death [§ 391] p 637 
o. Suicide [§ 392] p 638 
d. Aggravation by Employee [§§ 393-394] p 639 
(1) In General [§ 393] p 639 : 
(2) Refusal or Neglect To Submit to Surgical or Medical Treatment [§ 394] p 639 
e. Results of Medical or Surgieal-Treatment [§ 395] p 641 
C. Arising Out of, and in Course of, Employment [§§ 396-477] p 642 
1. In General [§ 396] p 642 
2. Arising Out of Employment [§§ 397-403] p 647 
a. In General [§ 397] p 647 
b. Origin in Risk of Employment [§§ 398-400] p 651 
(1) In General [§ 398] p 651 
(2) Risks External to Employment [§ 399] p 652 
(3) Risks Common to Public at Large [§ 400] p 653 
e. Necessity That Injury Be Foreseen or Foreseeable [§ 401] p 654 
d. Previously Weakened or Diseased Condition [§ 402] p 655 
e. Negligence or Disobedience of Employee [§ 403] p 657 
3. In Course of Employment [§§ 404-409] p 658 
a. In General [§ 404] p 658 
b. Period and Place of Employment [§ 405] p 662 
e. Acts Included or Excluded [§ 406] p 663 
d. Enlargement or Linutation of Scope [§§ 407-408] p 667 
(1) In General [§ 407] p 667 
(2) Acts in Emergencies [§ 408] p 667 
e. Negligence or Unreasonable Acts of Employee [§ 409] p 668 
4. Particular Causes, Circumstances, and Conditions of Injury [§§ 410-477] p 669 
a. Voluntary Act or Incurrence of Risk [§ 410] p 669 
b. Acts for Personal Comfort or Convenience of Employee [§§ 411-419] p 669 
(1) In General [§ 411] p 669 
(2) Preparing To Begin or Quit Work; Washing up [§ 412] p 671 
(3) Satisfying Thirst or Hunger; Taking Refreshment [§ 413] p 671 
(4) Seeking Warmth or Shelter [§ 414] p 672 
(5) Seeking Fresh Air [§ 415] p 673 
(6) Heeding Call of Nature [§ 416] p 673 
(7) Making or Answering Telephone Calls [§ 417] p 674 Po 
(8) Resting or Sleeping [§ 418] p 674 
(9) Use of Tobacco [§ 419] p 675 
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ec. Acts for Benefit Both of Employer and Employee [S$ 420-424] p 675 
(1) In General [§ 420] p 675 
(2) Repair or Care of Property of Employee Used in Employment [§ 421] p 676 
(3) Catching Rides or Taking Short Cuts [§ 422] p 676 
(4) Recreation of Employees [§§ 423-424] p 677 
(a) In General [§ 423] p 677 
(b) Picnics and Outings [§ 424] p 677 
d. Acts for Individual Purposes or Benefit of Employee [§§ 425-428] p 677 
(1) In General [§ 425] p 677 
(2) Deviation from Employer's Business [§ 426] p 678 
(3) Visiting with Coemployees or Other Persons [§ 427] p 680 
(4) Rights Secured by Contract of Employment [§ 428] p 680 
. Acts for Benefit of Coemployee [§ 429] p 680 
. Acts for Benefit-of Third Persons [§ 430] p 681 
. Skylarking and Practical Joking [§ 431] p 681 
Assaults by Coemployees [§ 432] p 685 
Assaults by Third Persons [§ 433] p 689 
. Accidental Shooting [§ 434] p 692 
. Injuries before Entering on, or after Leaving, Employment [§ 435] p 693 
Injuries before or after Working Hours [§§ 436-437] p 693 . 
(1) In General [§ 436] p 693 
(2) Quarters or Meals Furnished by Employer [§ 437] p 695 
m. Whether Injuries Must Occur in Plant or on Premises of Employer [$§ 438-442] p 
696 
(1) In General [§ 438] p 696 
(2) Outside Workers; Traveling Salesmen or Solicitors [§ 439] p 704 
(3) Going from One Place of Work to Another [§ 440] p 709 
(4) Returning to Employer’s Premises from Outside Work [§ 441] p 710 
(5) On Errand by Specific Request or Direction of Employer or To Transact Spe- 
cific Business [§ 442] p 711 
n. Injuries While Going to or from Work [§§ 443-451] p 712 
(1) In General [§ 443] p 712 
(2) Contract of Employment Covering Time of Going and Coming [§ 444] p 716 
(3) Whether Injury Must Occur on Premises of Employer [§ 445] p 716 
(4) Effect of Selection, Furnishing, or Control of Mode of Ingress, Exits, Trans- 
portation, or Way [§§ 446-451] p 722 
(a) Transportation [§§ 446-448] p 722 
aa. Transportation by Employer [§ 446] p 722 
bb. Transportation by Employee [§ 447] p 727 
ec. Transportation by Coemployee or Third Person [§ 448] p 729.’ 
(b) Use of Ways Leading to or away from Employer's Premises [§§ 449- 
450] p 729 
aa. /n General [§ 449] p 729 
bb. Way Chosen by Employee [§ 450] p 731 
(c) Use of Particular Entrances, Exits, and the Like [§ 451] p 732 
Going to or from Meals [§ 452] p 733 
Going for, Waiting for, or Returning to Work after Having Receiued: Pay or State- 
ment Thereof [§ 453] p 736 
Going To Punch Time Clock or To Check Out [§ 454] p 737 
Intervals or Temporary Cessation of Work [§§ 455-457] p 737 
(1) Necessity That Employee Be Actually at Work [§ 455] p 737 
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(2) Injuries during Cessation of Work; Rest Periods, Noon Hours, Etc. [§ 456] p 
738 
(3) Employee Subject to Call [§ 457] p 741 
s. Employee Away from Working Place [§ 458] p 742 
t. Violation of Rules, Orders, or Warnings [§§ 459-460] p 743 
(1) In General [§ 459] p 743 
(2) By Fellow Servant [§ 460] p 749 
u. Unlawful Acts; Violation of Statutes [§ 461] p 750 
vy. Intoxication [§ 462] p 751 
w. Street and Highway Accidents [§§ 463-468] p 751 
(1) In General [§ 463] p 751 
(2) Injuries by Vehicles [§ 464] p 752 
(3) Slipping, Tripping, and Falls; Falling Objects [§ 465] p 755 
(4) Shooting and Explosions [§ 466] p 756. 
(5) Live Wires [§ 467] p 756 
(6) Acts of Insane Persons [§ 468] p 756 
x. Injuries by Elements or Act of God [§§ 469-475] p 757 
(1) In General [§ 469] p 757 
1G (2) Windstorms and Fornadoes [§ 470] p 757 
(3) Rainstorms and Floods [§ 471] p 757 
(4) Lightning [§ 472] p 758 
(5) Earthquakes [§ 473] p 759 
(6) Frostbite or Freezing [§ 474] p 759 
(7) Sunstroke or Heat Prostration [§ 475] p 760 
y. Poison, Contagion, or Infection; Insect Bites [§ 476] p 760 
''z, Burns [§ 477] p 761 
D. Mi Precluding Compensation [§§ 478-485] p 761 : 
1. Serious and Willful Misconduct Generally [§ 478] p 761 
2. Willful Negligence; Reckless Indifferenceto Danger; Culpable Negligence; Serious 
Neglect [§ 479] p 764 
. Violation of Statutes [§ 480] p 765 
. Violation of Employer's Orders or Rules [§ 481] p 766 
. Failure To Use Device Intended for Safety of Employee [§ 482] p 768 
. Intoxication [§ 483] p 769 
. Injury Intentional on Part of Employee [§ 484] p 770 
. Injury Caused by Employee’s Willful Intention To Injure Another [§ 485] p 771 
E. Injury Inflicted by Third Person for Personal Reasons [§ 486] p 771 
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XITIl. MEDICAL AND HOSPITAL EXPENSES; NURSING; FUNERAL EXPENSES [§§ 487-516] p 773 
A. Right to Treatment or Expenses [§§ 487-500] p 773 
1. Medical, Hospital, and Nursing [§§ 487-499] p 773 

a. In General [§ 487] p 773 

b. Determination of Necessity, Character, and Extent of Treatment [§ 488] p 774 

e. Right to Nurse Hire [§ 489] p 774 

d. What Constitute Medical, Surgical, or Hospital Services or Supplies [§§ 490-491] p 

774. 

(1) In General [§ 490] p 774 
(2) Splints, Crutches, and Artificial Members [§ 491] p 775 

e. Right to Treatment when Cure Impossible [§ 492] p 775 

~ £. Right to Operation [§ 493] p 775 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WORKMEN’S COMPENSATION ACTS [71'C.S.] 195 


g. Period within Which Expense Must Be Incurred [99 495) § P 776 
(1) In General [§ 494] p 776 
(2) Extension of Period [§ 495] p 777 
h. Right To Select Medical Attendants and Hospital [§ 496] p 778 e 
i. Employer's Control over Treatment; Liability for Malpractice :or Interference 
[§ 497] p 781 ¥ 
j. Rights of Persons Supplying Services [$$ 498-499] p 781 
(1) In General [§ 498] p 781 
(2) Authority To Bind Employer or Insurer [§ 499] p 783 
2. Funeral and Last Sickness Expenses [§ 500] p 783 
B. Amount Allowable [§ 501] p 784 
C. Proceedings [§§ 502-516] p 786 
1. In General [§§ 502-504] p 786 
a. Jurisdiction [§ 502] p 786 
_b. Time for Institution; Limitations [§ 503] p 786 
ce. Who May Sue or Institute Proceedings [§ 504] p 786 
2. Conditions Precedent [§§ 505-509] p 787 
a. Actuality of Expense or Debt [§ 505] p 787 
b. Notice of Need for Services; Request or Demand [§ 506] p 787 
e. Notice of Selection of Physician or Hospital [§ 507] p 788. 
d. Physician’s Report as to Treatment [§ 508] p 788 3 
e. Approval by Board [§ 509] p 789 
. Pleading [§ 510] p 789 
. Evidence [§ 511] p 789 
. Findings and Award [§ 512] p 790 
. Rehearing and Reopening Awards [§ 513] p 791 
. Review [§§ 514-515] p 791 
a. In General [§ 514] p 791 
b. Trial de Novo [§ 515] p 792 
8. Attorney’s Fees [§ 516] p 792 
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XIV. AMOUNT AND PERIOD OF COMPENSATION FOR DISABILITY OR DEATH [§§ 517-602] p 793 
A. Basis for Determination of Amount [§$ 517-534] p 793 
1. In General [§§ 517-519] p 793 
a. General Rules [§ 517] p 793 
b. Disfigurement [§ 518] p 794- 
e. Pain and Suffering [§ 519] p 795 
2. Earnings or Wages [§§ 520-522] p 796 
a. In General [§ 520] p 796 
b. Average Earnings [§§ 521-522] p 797 
(1) In General [§ 521] p 797 
(2) Computation of Average Earnings [§ 522] p 798 
3. Matters for Consideration in Addition to Wages or Salary [§§ 523-533] p 805 
. Board, Lodging, and Clothes [§ 523] p 805 coseyerg 
. Seasonal, Periodic, or Intermittent Employment [§° 524] p 805) Sine 
. Earnings from Several Employers [§ 525] p 807 S 
. Employee Serving in Dual Capacity [$ 526] P 808 
. Joint Employees [§ 527] p 809 
. Gratuities, Tips, and Bonuses [§ 528] p 809 
. Wages and Hire [§ 529] p 809 
. Compensation Payments [§ 530] p 809 
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i. Profits from Business [§ 531] p 809 - 
j. Assistants and Supplies [§ 532] p 809 
k. Possible Increase of Wages [§ 533] p 810 

4. Impairment of Earning Capacity [§ 534] p 810 

B. Compensation for Disability [§§ 535-561] p 813 

1. In General [§§ 535-537] p 813 
a. General Rules [§ 535] p 813 
b. Causal Connection [§ 536] p 817 . 
e. Previously Impaired Condition [§ 537] p 817 

2. Total Incapacity [§§ 538-540] p 818 


a. In General [§ 538] p 818 * 
b. Previous Physical Impairment [§ 539] p 821 ~ 
ce. Amount and Period [§ 540] p 822 x 


3. Partial Disability [§§ 541-544] p 823 
a. In General [§ 541] p 823 
b. Amount and Period [§§ 542-544] p 826 
(1) In General [§ 542] p 826 
(2) Percentage Allowances [§ 543] p 827 
(3) Lump Sum Awards [§ 544] p 828 
4. Temporary and Permanent Disability [§§ 545-546] p 828 
a. In General [§ 545] p 828 
b. Temporary Followed by Permanent Disability [§ 546] p 830 
5. Schedule Injuries [§§ 547-558] p 833 
a. In General [§ 547] p 833 
b. “Other Cases” Provisions [§ 548] p 834 
e. Several Injuries [§§ 549-550] p 835 ‘i 
(1) In General [§ 549] p 835 
(2) Concurrent Awards [§ 550] p 837 
a. Specific Injuries and Total or Partial Disability [§ 551] p 837 
e. Loss of Member [§$§ 552-554] p 839 
(1) In General [§ 552] p 839 
(2) Loss of Part of Member [§ 553] p 840 
(3) Loss of Members Declared Total Disability [§ 554] p ao 
£. Loss of Use of Member [§ 555] p 842 
g. Loss or Impairment of Organ or Function [§§ 556-558] p 847 
(1) In General [§ 556] p 847 
(2) Loss of Eye; Loss of Vision [§ 557] p 847 
(3) Loss of Hearing [§ 558] p 849 
6. Minimizing Injury [§§ 559-561] p 850 
a. Surgical or Medical Treatment [§ 559] p 850 
b. Acceptance of Other Employment [§ 560] p 853 
ce. Retraining [§ 561] p 853 
C. Compensation for Death [§§ 562-580] p 853 
1. In General [§ 562] p 853 
2. Extent of Dependency [$§ 563-571] p 855 
a. In General [§ 563] p 855 
b. Partial Dependency [§§ 564-571] p 856 
(1) In General [§ 564] p 856 # 
(2) Necessity That Contributions Be for Support [§ 565] p 857 
(3) Extent of Contributions Received from Employee [§§ 566-571] p 858 
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(a) In General [§ 566] p 858 
(b) Deduction of Cost of Maintenance and Similar Expenses [§ 567] p 858 
(ce) Contribution of Supplies [§ 568] p 860 
(d) Contribution of Services [§ 569] p 860 
(e) Probable Contributions [§ 570] p 860 
(f) Earnings Received from Coemployer [§ 571] p 861 
3. Apportionment between Dependents [§§ 572-576] p 861 
a. In General [§ 572] p 861 
b. Apportionment between Persons Totally Dependent [§ 573] p 861 
e. Apportionment between Persons Partially Dependent [§ 574] p 862 
d. Apportionment between Persons Totally and Persons Partially Dependent [$ 575} p 
862 
e. Reapportionment [§ 576] p 862 
4. Period of Compensation [§§ 577-578] p 862 
a. Commencement [§ 577] p 862 
b, Duration and Termination [§ 578] p 863 
5. Interest [§ 579] p 864 
6. Waiver [§ 580] p 864 
D. Deductions and Offsets [§§ 581-597] p 864 
From or against Compensation for Disability [§§ 581- atl p 864 
. In General [§ 581] p 864 
. Payments in Discharge of Obligation To Make 1 FaeitltaR NG [§ 582] p 865 
. Wages for Services [§ 583] p 865 
. Gratuities; Wages without Service [§ 584] p 865 
. Debt [§ 585] p 866 
. Pensions; Benefit or Incident of Employment [§ 586] p 866 
. Medical, Surgical, and Hospital Expenses [§ 587] p 866 
. Costs and Expenses of Employer in Other Action [§ 588] p 866 
. Interest on Voluntary Payments [§ 589] p 867 
. Manner of Deduction [§ 590] p 867 
. Effect of Payments from Other Sources [§ 591] p 867 
2. From or against Compensation for Death [§§ 592-597] p 867 
a. Payments to Employee [§§ 592-593] p 867 
(1) In General [§ 592] p 867 
(2) Manner of Deduction [§ 593] p 868 
b. Payments to Dependents or Representatives [§ 594] p 868 
e. Medical, Surgical, and Hospital Expenses; Funeral and Other Expenses [§ 595] p 
868 
d. Effect of Payments from Other Sources [§§ 596-597] p 869 
(1) Benefits from Beneficial Association [§ 596] p 869 
(2) Inheritance from Employee's Estate [§ 597] p 869 
KE. Injuries Involving Misconduct [§§ 598-602] p 869 
1. Of Employer [§§ 598-601] p 869 
a. In General [§ 598] p 869 
b. Particular Instances of Misconduct [§§ 599-601] p 871 
(1) Failure To Comply with Safety Statute or Order [§ 599] p 871 
(2) Employment of Minor [§ 600] p 874 
(3) Failure To Insure [§ 601] p 875 
2. Of Employee [§ 602] p 875 
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XV. COMMUTATION OF PAYMENTS; LUMP SUM PAYMENTS [(§§ 603-626] p 876 
' | A. Introductory Statement [§ 603] p 876 
B. Agreements for Commutation of Payments [§§ 604-605] p 877 
1. In General [§ 604] p 877 
2. Penalty for Unauthorized or Prohibited Agreement [§ 605] p 879 
C. Award by Arbitrator, Commissioner, Board, or Court [§§ 606-626] p 880 
1. Jurisdiction and Power [§§ 606-608] p 880 
a. In General [§ 606] p 880 * 
b. Necessity of Agreement or Consent of Parties; Necessity of Application or of No- 
tice and Hearing [§ 607] p 885 
v2 e. Necessity of Approval by Board [§ 608] p 886 
2. Grounds, Propriety, and Necessity [§§ 609-612] p 886 
a. Discretionary Award [§ 609] p 886 
b. Compulsory Award [§§ 610-612] p 889 
(1) In General [§ 610] p 889 
(2) Remarriage of Beneficiary [§ 611] p 890 
(3) Nonresidence of Alien Beneficiary [§ 612] p 890. 
3. Computation and Amount [§ 613] PR. 890 | 
4. Proceedings To Secure Commutation [99 614-625] p 891 
a. Persons Entitled To Institute; Necessary Parties [§ 614] p 891 
b. Application, Petition, or Complaint [§ 615] p 892 
' @ Answer or Other Pleading of Defendant [§ 616] p 892 
d. Evidence [§§ 617-619] p 892 
(1) Burden of Proof [§ 617] p 892 
(2) Admissibility [§ 618] p 893 
(3) Weight and Sufficiency [§ 619] p ae 
e. Trial [$$ 620-621] p 894 
/(1) Questions of Law and Fact {§ 620), p 894 
(2) Instructions'to Jury [§ 621] p 895 Ra ath 
f. Findings [§ 622] p 895 
g. Award or Judgment [§ 623] p 896 
h. Setting Aside Award or Judgment [§ 624] p 896 
i. Review [§ 625] p 896 
5. Effect of Payment [§ 626] p 900 
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XVI. INSURANCE [§§ 627-652] p 900 
y pote $ Acre General [§ 627] p-900 . 
B. State or National Funds [§§ 628-639] Pp 900 
1. In General [§ 628] p 900 
2. Administration, Investment, and pais of Funds [§ yi p 901 
3. Premiums and Rates [§§ 630-633] p 902 
a. Amount [§ 630] p 902 
b. Liability [§ 631] p 904 
e. Default or Nonpayment [§ 632] p 908. 
d. Enforcement and Lien [§ 633] p 906 
4. Policy or Contract [§ 634] p 907 
5. Change, Cancellation, and Forfeiture of Polity [§ 635] p 907 
6. Payments into Fund in Case of Absence of Persons Entitled to eg ig: [§ 
636] p 907 
7. Payments out of Fund [§ 637] p 908 
8. Reimbursement of Employer [§ 638] p 908 
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9. Reimbursement of Fund [§ 639] p 908 
C. Self-Insurance [$$ 640-642] p 908 
1. In General [§ 640] p 908 
2. Bond or Security [§ 641] p 909 
3. Revocation of Right to Self-Insurance [§ 642] p 909 
en D. Private Insurance [§§ 643-652] p 910 
= 1. In General [§ 643] p 910 
2. Sufficiency [§ 644] p 910 
3. Premiums and Rates [§ 645] p 911 
4. Risks and Coverage [§ 646] p 912 
5. Change of Insurers [§ 647] p 914 
6. Cancellation of Policy [§ 648] p 914 
7. Reformation of Policy [§ 649] p 915 
8. Effect of Misrepresentation by Employer [§ 650] p 915 
; 9. Rights as between Employer, Insurer, and Employee [§ 651] p 915 
beds 10. Jurisdiction and Powers of Compensation Boards or Commissions [§ 652] p 916 
XVIL ADMINISTRATIVE OFFICERS AND BOARDS [§§ 653-672] p 917 3 
A. In General [§ 653] p 917 
B. Status and Character [§§ 654-655] p 917 
1. In General [§ 654] p 917 
2. Judicial or Administrative Nature [§ 655] p 917 
C. Continuity; Changes in Personnel [§.656] p 919 
D. Members [§§ 657-660] p 919 
1. In General; Appointment [§ 657] p 919 : 
2. Removal [§ 658] p 919 
3. Number Requisite to Action [§ 659] p 919 
4. Personal Liability [§ 660] p 919 
E. Employees and Agents [§ 661] p 920 
F. Jurisdiction [§§ 662-667] p 920 
1. In General [§ 662] p 920 
2. Exclusiveness [§ 663] p 920 
3. Presumption [§ 664] p 920 
4. Acts of Parties Conferring Jurisdiction; Consent, Waiver, or Estoppel [§ 665] p 
920 
5. Scope and Extent [§ 666] p 921 
6. Objections [§ 667] p 921 
. Powers and Duties [§ 668] p 921 
. Rules and Orders [§§ 669-671] p 922 
1. In General [§ 669] p 922 
2. Notice and Publication [§ 670] p 923 
.. 3. Construction [§ 671] p 923 
I. Operation and Effect of Rulings [§ 672] p 924 
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XVIII. ASSIGNMENT OR TRANSFER OF RIGHTS [§ 673] p 924 


XIX. WAIVER AND ESTOPPEL AS TO RIGHT TO CLAIM OR TO DENY LIABILITY FOR COM- 
PENSATION [$$ 674-686] p 924 


A. Estoppel of, or Waiver by, Employee, Administrator, or Dependent [§§ 674-685] p 924 
1. Express Waiver [§ 674] p 924 
2. Acceptance of Wages [§ 675] p 925 
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3. Sharing in Municipal Employees’ Relief Fund [§ 676] p 925 
4, Pursuit of Other Remedies against Employer [§ 677] p 925 
5. Election To Pursue Third Person [§§ 678-683] p 926 
a. In General [§ 678] p 926 
b. Discontinuance or Dismissal [§ 679] p 927 
e. Release or Settlement [§ 680] p 927 
d. Deductions from Compensation of Amount of Recovery or Collection from Third 
Person [§ 681] p 928 
Liability of Employer for Deficiency [§§ pee p 230. > 
-(1) In General [§ 682] p 930 
(2) Effect of Requirement of Notice of Election [§ 683] p a) 
6. Election To Proceed in Another Jurisdiction [§ 684] p 931 
7. Recovery of Compensation from Another [§ 685] p 932 We 
B. Estoppel of, or Waiver by, Employer and Insurance Carrier [§ 686] p 932 ~ 
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XX. AGREEMENTS AS TO COMPENSATION; COMPROMISE, SETTLEMENT, AND RELEASE 
[$§ 687-713] p 933 


A. Nature and Validity [§§ 687-690] p 933 
1. In General [§ 687] p 933 
2. Fraud and Misrepresentation ny 688] p 935 
3. Mistake [§ 689] p 935 
4. Consideration [§ 690] p935 
. Parties Proper or Necessary; Capacity [§ 691] p 936 
. Form and Execution Generally [§ 692] p 936 
. Filing and Registration [§ 693] p 936 
. Approval by Court, Board, or Commission [§§ 694-697] p 938 
1. Necessity [§ 694] p 938 
2. Power and Duty of Court or Commission To Approve [§ 695] p 939 
3. Proceedings for Approval [§ 696] p 940 
4, Sufficiency [§ 697] p 941 
F.. Construction, Operation, and Effect [$$ 698-699] p 941 
1. Construction [§ 698] p 941 
2. Operation and Effect [§ 699] p 941 
G. Review, Modification, and Cancellation [§§ 700-712] p 945 
1. In General [§ 700] p 945 
2. Jurisdiction of Court or Commission To Review [§ 701] p 945 
3. Grounds [§§ 702-706] p 946 
a. In General [§ 702] p 946 
b. Fraud, Accident, or Mistake [§§ 703-705] p 946 
(1) In General [§ 703] p 946 
(2) Fraud and Misrepresentation [§ 704] p 946 
(3) Mistake; Mental Incapacity [§ 705] p 947 
ce. Failure of Employee To Receive Statutory Amount; Inadequacy of Consideration 
[§ 706] p 948 
4. Limitations [§ 707] p 949 
5. Procedure [§§ 708-711] p 949 
a. In General [§ 708] p 949 
b. Application or Petition [§ 709] p 949 
e., Evidence [§ 710] p 950 
d. Questions of Fact [§ 711] p 950 
6. Determination and Relief [§ 712] p 950 
H. Enforcement [§ 713] p 951 
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XXI. PROCEEDINGS TO SECURE COMPENSATION [§§ 714-1350] p 951 
A. In General [§§ 714-761] p 951 
1. Institution of Proceedings [§ 714] p 951 
2. Nature and Form [§§ 715-718] p 952 
a. In General [§ 715] p 952 
b. Arbitration [§ 716] p 955 
e. Proceedings before Boards or Commissions c§ 717] p 955 
d. Proceedings in Court [§ 718] p 957 
3. Jurisdiction [§§ 719-731] p 959 
a. In General [§ 719] p 959 
. b. Boards or Commissions [§§ 720-730] p 959 
(1) In General [§ 720] p 959 
(2) Exclusiveness [§ 721] p 959 
(3) Prerequisites to Exercise of Jurisdiction [§ 722] p 959 
(4) Determination of Jurisdictional Facts [§ 723] p 960 
(5) Jurisdiction as Dependent on Place of Injury, Contract, or Residence [§ 724) 
p 960 
(6) Jurisdiction by Consent or Conduct of Parties a 725] p 960 
(7) Appearance [§ 726] p 961 
(8) Scope and Extent [§ 727] p 961 , 
(9) Retention and Continuance [§ 728] p 962 ~ 
(10) Objections [$$ 729-730] p 962 
(a) In General [§ 729] p 962 
(b) Waiver of Objection [§ 730] p 962 
6. Courts [§ 731] p 963 
4. Venue [§ -732] p 963 ‘ 
5. Necessity of Dispute or Refusal To Pa [§ 733] p-964 
6. Time for Institution; Limitations [§§ 734-742] p 965 
a. In General {§ 734] p 965 
b. Exceptions, Excuses for Delay, Tolling of Statute [$$ 735-742] p 968 
(1) In General [§ 735] p 968 
(2) Disabled or Bedridden Employee [§ 736] p 969 
(3) Payment of Compensation or Agreement Therefor [§ 737] p 969 
(4) Further Disability [§ 738] p 970 
(5) Employer's Failure To Report or Give Notice [§ 739] p 970 
(6) Minority [§ 740] p 970: 
(7) War [§ 741] p 970 
(8) Waiver and Estoppel [§ 742] p 971 
7. Parties [§§ 743-758] p 971 
a. In General [§ 743] p 971 
b. Persons Entitled To Institute Proceedings [§§ 744-748] p 971 
(1) In General [§ 744] p 971 
(2) Minors and Their Representatives [§ 745] p 972 
(3) Executors and Administrators [§ 746] p 972 
(4) Employer [§ 747] p 973 
(5) Insurer [§ 748] p 973 
e. Persons against Whom Proceedings May Be Brought [§$ 749-751] p 973 
(1) In General [§ 749] p 973 
(2) Board or Commission [§ 750] p 973 
(3) Insurer [§ 751] p 973 
d. Joinder [§ 752} p 973 
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e. Necessary Parties [§ 753] p 973 ing Opes 
f. Bringing in New Parties [§ 754] p 974 
g. Intervention [§ 755] p 974 
h. Substitution [§ 756] p 974 
i, Description and Formal Joinder [§ 757] p 974 
j. Objections [§ 758] p 975 
8. Abatement or Revival [§ 759] p 975 
9. Effect of Employer's. Assignment for Benefit of Creditors [§ 760] p 976 
10. Consolidation of Proceedings [§ 761] p 976 - 
B. Notice [§§ 762-778] p 976 
1. Necessity for Giving [§ 762] p 976 . 
' 2. By Whom Given [§ 763] p 978 ~ 
3. To Whom Given [§ 764] p 979 
4. Form and Sufficiency [§§ 765-766] p 979 
a. In General [§ 765] p 979 


j sasabea b. Writing [§ 766] p.981 


5. Time for Giving Notice [§ 767] p 982 
6. Excising Want of, or Defect in, Notice [§§ 768-777] p-985 
a. In General [§ 768] p 985 
b. Actual Notice or Knowledge [§§ 769-772] p 989 
(1) In General [§ 769] p 989 
(2) What Constitutes Knowledge [§ 770] p 992 
(3) Knowledge of Agent or Representative [§-771] p 993 
(4) Time of Knowledge [§.772] p995 
e. Want of Prejudice [§ 773] p 996 
ad. Acknowledgment of Liability; Payment of Compensation or Agreement Therefor 
[§ 774] p 998 
e. Employer's Report of Accident or Notice of Insurance [§ eu e 999 
f. Minority of Employees or Dependents [§ 776] p 999 
 g. Discretion of Court, Commission, or Board in Determining Sufficiency of Excuse 
[§ 777] p 999 
_7. Waiver and Estoppel [§ 778] p 999 
C. Claim: for Compensation [§§ 779-813] p 1000 
1. Necessity for Making or Filing [§ 779] p 1000 | 
2. Who May Make or File Claim [§ 780] p 1003 
3. On Whom Served or Where Filed [§ 781] p 1004 
4. What Constitutes Claim; Form and Sufficiency [§§ 782-787] p 1004 
. In General [§ 782] p 1004 
. Necessity for Writing [§ 783] p 1008 - 
. Contents [§ 784] P 1008 - : 
. Different or Distinct Claims or Claimants [§ 785] p 1010 - . ; 
. Defects.and Irregularities [§ 786] p 1011 
. Amendments [787] p 1011 
5. Mode or Manner of Service [§ 788] p 1011 
6. Time for Making or Filing [§§ 789-810] p 1012 
VG q Timm. du General. [§ 789] p 1012 
" -b, Persons Subject to Limitations [§ 790] p 1016 
e. Claims for Distinct Injuries [§ 791] p 1017 
d. When Time Begins To Run [$$ 792-796] p 1018 
(1) In General [§ 792] p 1018 
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(2) Date of Accident [§ 793] p 1018 
(3) Date of Injury; Disability [§ 794] p 1018 
(4) Death of Employee [§ 795] p 1021 
(5) Refusal of Payment [§ 796] p 1021: 
e. Exceptions, Excuses for Delay; Tolling of Statute [§§ 77-80) p 1022 
(1) In General [§ 797] p 1022 ~ i 
(2) Incapacity or Incompetency [§ 798] p 1023 
(3) Minority of Claimants [§. 799] p 1024 
(4) Fraud or Representations of Employer or Insurer [§ 800] .p 1026 
(5) Entployer’s Notice or Knowledge of Injury [§ 801] p 1026 
(6) Employer Not Complying with. Act [§ 802] p 1027 
(7) Employer’s Failure To Report Accident [§ 803] p 1027 
(8) Employer's Notice of Insurance [§ 804] p 1028 
(9) Return to Work [§ 805] p 1028 
(10) Payment of Compensation or Agreement’ Therefor [§. 806) p 1029 
(11) Ignorance of Employee [§ 807] p. 1033 @ ..: 8 
(12) Residence of Claimant in Foreign County [§ 808] P 1034 
(13) War [§ 809] p 1034 
(14) Discretion of Board a ae Delay or Waive Strict Compliance is 810] p 
1035 
7. Waiver and Estoppel [$$ 811-813] p 1036 
a. In General [§ 811] p 1036 
b. Acknowledgment of Liability; Payment of Compensation and Rendition of Medical 
Services [§ 812] p 1039 a 
e. Failure To Ratse Objection [§ 813] p 1039 
D. Medical Examination of Employee; Autopsies [§§ 814-815] p 1040 
1. In General [§ 814] p 1040 
2. Autopsy [§ 815] p 1043 
E. Arbitration [§§ 816-821] p 1043 | 
1. Single Arbitrator [$$ 816-820] p 1043 
a. In General [§ 816] p. 1043 
b. Request, Consent, and Refusal [§ 817] p 1046 
e. Who May Be Arbitrators [§ 818] p 1047 
d. Nature of Power of Arbitrator; Scope and Effect of Determination [§ 819] p 1047 
e. Effect of Death of Party [§ 820] p 1048 
2. Committee or Board of Arbitration [§ 821] p 1048 
F. Application, Petition, or Complaint [§§ 822-832] p 1048 
1. In General [§ 822] p 1048 
2. Sufficiency [§§ 823-829] p 1048 
. In General [§ 823] p 1048 
. Applicability of Act [§ 824] p 1049 
. Right To Bring Proceedings [§ 825] p 1050 
. Notice and Filing of Claim [§ 826] p.1050 
. Date.of Injury [§ 827] p 1050 
. Place of Injury [§ 828] p 1050 
. Character of Injury [§ 829] p 1050 
3. Joinder of Causes [§ 830] p 1050 
4. Amendment and Supplemental Pleadings [§ 831} p 1051. 
5. Demurrer or Exception [§ 832] p 1051 
G. Answer or Notice of Defense [§§ ON p 1051 
1. In General [§ 833] p 1051 
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2. Time for Answer [§ 834] p 1052 
3. Matters Which Must Be Pleaded [§ 835] p 1052 
4. Admissions [§ 836] p 1054 
5. Abandonment [§ 837] p 1054 
6. Amendment [§ 838] p 1054 
Il. (ssues, Proof, and Variance [§§ 839-843] p 1054 
1. Formation and Framing of Issues [§ 839] p 1054 
2. Conformity of Pleading and Proof [§§ 840-842] p 1054 
a. In General [§ 840] p 1054 
b. Evidence Admissible under Pleadings [§ 841] p 1055 
e. Matters Which Must Be Proved [§ 842] p 1055 
3. Variance [§ 843] p 1055 i. 
. Motions [§ 844] p 1055 
. Stipulations [§ 845] p 1055 
. Continuances [§ 846] p 1056 
. Dismissal and Nonsuit [§ 847] p 1056 
. Provisional Allowance; Advance Payments [§ 848] p 1056 
. Evidence [§§ 849-962] p 1057 
“1. Judicial Notice [§ 849] p 1057 .. oe « 
2. Presumptions and Burden of Proof [§§ 850-884] p 1057 
a. Presumptions [§§ 850-865] p 1057 
(1) In General [§ 850] p 1057 
(2) Jurisdiction [§ 851] p 1058 
(3) Employment and Parties Thereto [§§ 852-855] p 1058 
(a) In General [§ 852] p 1058 
(b) Creation and Continuance of Relationship [§ 853] p 1059 
(c) Employer and Employee within Act [§ 854] p 1059 n 
(d) Status as Employee [§ 855] p 1059 
(4) Dependency [§§ 856-859] p 1059 
(a) In General [§ 856] p 1059 
(b) Widows and Widowers [§ 857] p 1060 
(c) Children [§ 858] p 1060 
(d) Parents [§ 859] p 1060 
(5) Injury or Death Arising in Course of and out of Employment [§§ 860-863] p 
1060 
(a) In General [§ 860] p 1060 
(b) Cause of Injury, Disability, or Death [§§ 861-863] p 1060 
aa. Cause of Injury [§§ 861-862] p 1060 
(aa) Employment as Cause [§ 861] p 1060 
(bb) Willful Act of Employee; Intoxication, Suicide [§ 862] p 
1061 
bb. Injury as Cause of Disability or Death [§ 863] p 1061 
(6) Amount and Period of Compensation [§ 864] p 1061 
(7) Conformity to Prescribed Procedure [§ 865] p 1062 
b. Burden of Proof [§§ 866-884] p 1062 
(1) In General [§ 866] p 1062 
(2) Jurisdiction [§ 867] p 1063 : 
(3) Employment and Parties Thereto [§§ 868-873] p 1064 
(a) in General [§ 868] p 1064 
(b) Hazardous Employments [§ 869] p 1064 — 
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(c) Employment within State or Federal Law [§ 870] p 1065 
(d) Employer within Act [§ 871] p 1065 
(e) Casual Employees [§ 872] p 1065 
(f£) Independent Contractor [§ 873] p 1065 
(4) Acceptance or Election To Come under Act [§ 874] p 1065 
(5) Dependency [§ 875] p 1066 
(6) Injuries or Death for Which Compensation May Be Had [59 876-879] p 1066 
(a) In General [§ 876] p 1066 
(b) Cause of Injury, Disability, or Death [§§ 877-879] p 1068 
aa. In General [§ 877] p 1068 
bb. Employee’s Willful Misconduct or Negligence [§ 878] p 1069 
ec. Accident as Cause of Disability or Death [§ 879] p 1069 
(7) Medical Charges and Funeral Expenses [§ 880] p 1070 
(8) Amount and Period of Compensation [§§ 881-883] p 1070 
(a) In General [§ 881] p 1070 
(b) Diminution of Earning Capacity and Availability of Suitable Work 
[§ 882] p 1071 
(ce) Surgical Treatment Tendered and Refused [§ 883] p 1071 
(9) Conformity to Prescribed Pr BE [§ ead p 1071 
3. Admissibility [§§ 885-911] p 1072 
. In General [§ 885] p 1072 
. Incompetent, Irrelevant, or Immaterial Patence [§ 886] p 1072 
. Hearsay [§ 887] p 1072 
. Employment and Parties Thereto. [§ 888] p 1073 
. Acceptance or Election To Come under Act [§ 889] p 1073 
. Cause or Circumstances of Injury, Disability, or Death, Generally [§ 890] p 1073 
. Reports, Certificates, or Memoranda of Accident [§ 891] p 1073 
. Injury as Arising in Course of and Out of Employment [§ 892] p 1074 
. Injury as Cause of Disability or Death [§ 893] p 1074 
. Statements and Admissions of Employee [§ 894] p 1074 
. Statements of Employer [§ 895] p 1075 
. Testimony and Statements of Other Employees [§ 896] p 1075 
. Medical Testimony, Statements, Reports, and Records [§§ 897-901] p 1075 
(1) In General [§ 897] p 1075 
(2) Expert Opinions [§ 898] p 1075 
(3) Autopsies [§ 899] p 1076 
(4) Unsworn Statements and Reports [§ 900] p 1076 
(5) Hospital Records [§ 901] p 1076 
. Verdict of Coroner or Coroner’s Jury [§ 902] p 1076 
. Conduct or Habits of Employee [§ 903] p 1076 
. Affidavits and Depositions [§ 904] p 1076 
. Testimony Taken by, and Award and Findings of, Commission [§ 905] p 1077 
. Agreement for Compensation [§ 906] p 1077 
Repairs of Premises after Accident [§ 907] p 1077 
. Nature and Extent of Disability [§ 908] p 1077 
. Fact or Nature of Previous Injury or Disability [§ 909] p 1078 
. Amount of Compensation; Earning Capacity [§ 910] p 1078 
w. Dependency [§ 911] p 1078 
4, Weight and Sufficiency [$$ 912-962] p 1079 
a. General Rules [§ 912] p 1079 
b. Employments Included [§§ 913-914] p 1089 
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G00} « FON Q): In General [§ 913] p 1089 
(2) Employment in Interstate or Intra-State Romenerce [§ 914] p 1089 
ce Employers within Intent of Acts [§§ 915-918] p 1089 
(1) In General [§ 915] p 1089 
. (2).Employment by Agent or Employee [§ 916] p 1091/25 
(3) Employers of Particular Numbers of Employees [§ 917] p 1091 
coGl g FON GN Za) an €4) General.and Special Employers [§ 918] p 1091 
; a. Employees within Intent of Acts [§ 919] p 1092 
2901 Gq Be Acceptance.or Election To Come under Act [§ 920] p 1095 
' £, Dependency and Relationship [§§ 921-927] p 1095 
Cedi gq TSNB F] sce. C).Jn General [§ 921] p 1095 
C01 a fee ) (2) Members of Family Generally [§ 922] p 1096 * 
(3) Husband and Wife [§ 923] p.1096._... = 
| (4) Children [§.924] p 1097 
(5) Parents [§ 925] p 1098 
Anal) ohiatiad. (6) Brothers and. Sisters [§ 926] p 1100 
(7) Grandparents and Grandchildren [§ 927] p 1101 
: B Injury [§§ 928-943] p 1101 
(1) Evidence Sustaining Aqard.Generally : i 928] p 1101 
(2) Fact, Character, and Consequences of Accident {§ 929} p 1103 
(3) Connection of Accident with Employment [§ 930] p 1118 
S04). Permission of Employer.To Use Instrumentality Connected with Injury 
[§ 931] p 1127 
(5) Assumption of Risk [§ 932] p 1127- 
(6) Negligence [§ 933] p 1127 
gq (OC. dE yn 7) Serious, Intentional, or Willful Misconduct [§ 934] p 1127 
(8) Attempt To Injure Another [§ 935] p 1127 “ 
(9) Disobedience of Orders [§ 936] p 1127 
(10) Violation of Law [§ 937] p 1128 ° 
(11) Intoxication [§ 938] p 1128 
(12) Intentional Self-Injury [§ 939] p 1128 
(13) Suicide [§ 940] p 1128 
(14) Safety Appliances [§ 941] p 1129 
(15) Safety Regulations of Board or Commission [§ 942] p 1129 
(16) Safety Regulations Promulgated by Employer [§ 943] p 1829 
bh. Amount and Period of Conpensation [§§ 944-958] p 1129 
(1) Basis for Determination of Amount [$$ 944-947] p 1129 
(a) Disfigurement [§ 944] p 1129 
(b) Earnings or Wages [§ 945] p 1130 
(c) Possible Increase of Wages [§ 946] p 1131 
(d) Impairment of Earning Capacity [§ 947] p 1131 
WO g (202 2} «ws (2). Compensation for Disability [§§ 948-958] p 1132 
(a) Extent and Duration of Disability; Particular Awards [§ 948] p 1132 
(b) Scheduled Injuries [§§ 949-953] p 1137 
‘aa. Loss of Member or of Part Thereof [§ 949] p 1137 
Oy aq [Rt bb. Loss of Use of Member [§ 950]. p 1137 - 
Pl fe) ee. Loss or Impairment of Organ or Function [§§ 951-952] p 1138 
(aa) Loss or Impairment of Eye or Vision [§ 951] p 1138 
(bb) Loss of Hearing [§ 952] p 1139 -.. xy 
dd. Other Injuries [§ 953] p 1140 
(c) Minimizing Injury [§§ 954-955] p 1140 
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aa. Surgical or Medical Treatment [§ 954] p 1140 
bb. Retraining [§ 955] p 1140 
(3) Compensation for Death [§ 956] p 1140 
(4) Injuries Involving Misconduct [§§ 957-958] p oe 
(a) Of Employer [§ 957] p 1141 
(b) Of Employee [§ 958] p 1141 
i. Existence of Insurance Contract [§. 959] p 1141 
j. Knowledge or Notice of Accident, Injury, or Disability [§ 960] p 1141 
k, Filing or Notice of Claim or Petition; Institution of Proceedings [§ 961] p 1143 
l, As to Other Matters in Issue [§ 962] p 1144 
O. Hearing or Trial [§§ 963-1072] p 1144 
. General Considerations [§ 963] p 1144 
. Necessity of Trial or Hearing [§ 964] p 1145 
. Notice [§ 965] p 1145 
. Time and Place [§ 966] p 1145 
. Adjournment [§ 967] p 1146 
. Scope and Extent [§ 968] p 1146 
. Matters and Evidence Considered [§ 969] p 1146 
. Right To Open and Close [§ 970] p 1147 
. View and Inspection [§ 971] p 1147 
. Personal Examination of Claimant [§ 972] p 1147 . 
. Production and Reception of Evidence [$$ 973-979] p 1147 
. In General [§ 973] p 1147 
. Right To Introduce [§ 974] p 1148 
. Formal Introduction [§ 975] p 1148 
. Taking Ex Parte [§ 976] p 1148 
. Order of Proof [§ 977] p 1149 
. Reopening Hearing [§ 978] p 1149 
g. Effect of Evidence Admitted without Objection [§ 979] p 1149 
12. Taking and Use of Depositions [§ 980] p 1149 
13. Summoning and Examination of Witnesses [§§ 981-982] P. 1150 
a. Summoning [§ 981] p 1150 Hy 
b. Examination [§. 982] p 1150 e 
14. Questions of Law and Fact [§§ 983-1029] p 1150 ce) 
a. In General [§ 983] p 1150 
b. Mixed Questions of Law and Fact [§ 984] p 1150 
e. Particular Questions of Law or Fact [§§ 985-1029] p 1151 
(1) Construction of Statutes [§ 985] p 1151 
(2) Place of Contract [§ 986] p 1151 
(3) Employment in Interstate Commerce [§ 987] p 1151 
(4) Employments Included [§ 988] p 1152 
(5) Employers within Intent of Acts [§ 989] p 1152 pak tl 
(6) Employees within Intent of Acts [§§ 990-995] p 1152 
(a) In General [§ 990] p 1152 
(b) Who Are Employees [§ 991] p 1153 
(c) State, County, or Municipal Employees [§ 992] p 1154 
(d) Employees of Contractor or Subcontractor [§ ro p 1154: 
(e) Independent Contractors [§ 994] p 1154 
(£) Casual Employees [§ 995] p 1154 
(7) Acceptance or Election To Come under Act [§ 996] p 1154 
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(8) Dependents Entitled to Compensation [§§ 997-999] p 1155 
(a) In General [§ 997] p 1155 
(b) Husband and Wife Living Together or Apart [§ 998] p 1156 
(c) Extent of Dependency [§ 999] p 1156 
(9) Injuries for Which Compensation May Be Had [§§ 1000-1011] p 1157 
(a) In General [§ 1000] p 1157 
(b) Aggravation of Previously Impaired Condition [§ 1001] p 1157 
(c) Remote and Proximate Consequences [§§ 1902-1003] p 1158 
aa. In General [§ 1002] p 1158 
bb. Refusal or Neglect To Submit to Surgical or Medical Treatment 
[§ 1003] p 1159 
(d) Arising out of and in the Course of Employment [§$ 1004-1010] p 1159 
aa. In General [§ 1004] p 1159 é 
bb. Causal Connection Generally [§ 1005] p 1160 
ec. Risks Common to Public at Large [§ 1006] p 1160 
dd. Acts outside of Duties [§ 1007] p 1161 
ee. Acts Incidental to Employment [§ 1008] p 1161 
ff. Going to and from Work [§ 1009] p 1161 
gg. Disobedience of Orders [§ 1010] p 1161, 
(e) Serious and Willful Misconduct of Employee; Intoxication [§ 1011] p 
1161 
(10) Amount and Period of Compensation [§§ 1012-1020] p 1161 
(a) In General [§ 1012] p 1161 
(b) Earnings [§ 1013] p 1162 _ 
(ec) Impairment of Earning Capacity [6 1014] p 1162 
(d) Compensation for Disability [§§ 1015-1019] p 1162 
aa. In General [§ 1015] p 1162 : 
bb. Total Disability or Incapacity [§ 1016] p 1163 
ee. Partial Disability or Incapacity [§ 1017] p 1163 
dd. Scheduled Injuries [§ 1018] p 1163 
ee. Minimizing Injury; Surgical Operation [§ 1019] p 1164 
(e) Injuries Due to Serious and Willful Misconduct [§ 1020] p 1164 
(11) Insurance [§ 1021] p 1164 
(12) Waiver and Release of Rights [§ 1022] p 1164 
(13) Proceedings To Secure Compensation [§§ 1023-1029] p 1164 
(a) In General [§ 1023] p 1164 
(b) Notice of Injury [§ 1024] p 1165 
(c) Claim for Compensation [§ 1025] p 1165 
(d) Pleading [§ 1026] p 1165 
(e) Credibility of Witnesses [§ 1027] p 1165 
(£) Weight and Sufficiency of Evidence [§ 1028] p 1165 
(g) Rehearing and Review [§ 1029] p 1167 
15. Jury Trial [§§ 1030-1033] p 1167 
a. In General [§ 1030] p 1167 
‘pb. Province of Court and Jury [§ 1031] p 1168 
e. Instructions [§ 1032] p 1168 
d. Verdict and Findings [§ 1033] p 1168 
16. Reference [§§ 1034-1035] p 1169 i 
a. In General [§ 1034] p 1169 - 
b. Province of Arbitrator or Referee [§ 1035] p 1169 
17. Findings of Fact and Conclusions of Law [§§ 1036-1072] p 1169 
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a. Necessity [§§ 1036-1040] p 1170 
(1) In General [§§ 1036-1038] p 1170 
(a) Single Commissioner or Referee [§ 1036] p 1170 
(b) Board or Commission [§ 1037] p 1170 
(c) Court [§ 1038] p 1170 
(2) Admitted or Stipulated Facts [§ 1039] p 1170 
(3) Issues Not Involved or Presented [§ 1040] p 1170 
b. Character of Finding as One of Fact or of Law [§ 1041] p 1171 
¢. Facts and Conclusions To Be Found [§§ 1042-1052] p 1171 
(1) In General [§ 1042] p 1171 
(2) Facts Essential to Award or Judgment for Compensation [§ 1043] p 1171 
(3) Facts Authorizing Refusal of Compensation [§ 1044] p 1172 
(4) Particular Matters [§§ 1045-1052] p 1172 
(a) Causes and Circumstances of Injury [§ 1045] p 1172 
(b) Dependency [§ 1046] p 1172 
(ce) Disability [§ 1047] p 1173 
(d) Earnings and Impairment of Earning Capacity [§ 1048] p 1173 
(e) Employment in Interstate Commerce [§ 1049] p 1173 
(f) Industrial Disease [§ 1050] p 1173 
(g) Intoxication or Negligence [§ 1051] p 1173 
(h) Notice of Injury [§ 1052] p 1173 
d. Form and Contents [§§ 1053-1057] p 1174 
(1) In General [§ 1053] p 1174 
(2) Separate Statement of Findings of Fact and Conclusions of Law [§ 1054] p 
1174 
(3) Incorporation of Opinion or Reasons [6 1055] p 1174 
(4) Recital.of Evidence [§ 1056] p 1174 
(5) Conclusions or Belief [§ 1057] p 1175 
@. Sufficiency [§§ 1058-1061] p 1175 
(1) In General [§ 1058] p 1175 
(2) Definiteness and Certainty [§ 1059] p 1176 
(3) Adoption of Findings of Jury [§ 1060] p 1177 
(4) Ultimate or Evidentiary Facts [§ 1061] p 1177 
f. Conformity to Evidence [§ 1062] p 1178 
g. Conformity to Issues [§ 1063] p 1178 
h. Inconsistent Findings and Conclusions [§§*- 1064-1066] p 1179 
(1) In General [§ 1064] p 1179 
(2) Findings of Fact and Conclusions of Law [§ 1065] p 1179 
(3) General and Specific Findings [§ 1066] p 1179 
i. Modification and Correction [§ 1067] p 1179 
j. Construction and Operation [§§ 1068-1070] p 1180 
(1) In General [§ 1068] p 1180 
(2) Implied Findings [§ 1069] p 1181 
(3) Effect of Failure To Find [§ 1070] p 1181 
k. Conclusiveness and Effect [§§ 1071-1072] p 1182 
(1) In General [§ 1071] p 1182 
(2) Collateral Attack [§ 1072]. p 1182 
P. Award or Judgment [§§ 1073-1107] p 1182 
1. In General [§ 1073] p 1182 
2. Consent Judgment, Decree, or Award [§ 1074] p 1183 
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3. Nature and Extent of Relief [§§ 1075-1078] p 1183 
a. In General [§ 1075] p 1183 
b. Amount and Period of Compensation [§ 1076] p 1183 
e. Persons Liable [§ 1077] p 1184 
d. Persons Entitled [§ 1078] p 1184 
4. Form and Contents [§§ 1079-1080] p 1185 
a. In General [§ 1079] p 1185 
b. Amount and Period of Compensation [§ 1080] p 1186 ‘ 
5. Time for Making or Rendition [§ 1081] p 1186 
6. Notice of Rendition or Entry [§ 1082] p 1187 
7. Record [§ 1083] p 1187 
8. Conformity to Pleadings, Proof, and Findings [§§ 1084-1086) p 1187 
a. Conformity to Pleadings [§ 1084] p 1187 
b. Conformity to Proof [§ 1085] p 1188 
c. Conformity to Findings [§ 1086] p 1188 
9. Modification, Amendment, and Correction [$$ 1087- 1088] p 1189 
a. In General [§ 1087] p 1189 
b. Time for Correction [§ 1088] p 1189. 
10. Opening and Vacating [§§ 1089- {095] Pp 1190 
a. In General [§ 1089] p 1190 
b. Grounds [§§ 1090-1091] p 1191 
(1) In General [§ 1090] p 1191 
(2) Fraud or Mistake [§ 1091] p 1192 
c. Proceedings To Open or Vacate [§§ 1092- 1094] p 1192 
(1) In General [§ 1092] p 1192 
(2) Time for Application [§ 1093] p 1192 
(3) Hearing and Determination [§ 1094] p 1193 
d. Effect of Order Vacating Award [§ 1095] p 1193 
11. Equitable Relief [§§ 1096-1099] p 1193 
a. In General [§ 1096] p 1193 
b. Grounds [§ 1097] p 1194 
e. Pleading [§ 1098] p 1194 
d. Hearing or Trial [§ 1099] p 1194 
12. Conclusiveness and Effect [§§ 1100-1107] p 1195 
a. In General [§ 1100] p 1195 
b. Finality [§§ 1101-1103] p 1195 
(1) In General [§.1101] p 1195 
(2) Reservation of Jurisdiction [§ 1102] p 1197 
(3) Suspensory Awards [§ 1103] p 1197 
e. Matters Concluded [§§ 1104-1105] p 1198 
(1) In General [§ 1104] p 1198 
(2):Denial of Compensation [§ 1105] p 1199 
d. Persons Concluded [§ 1106] p 1199 
e. Collateral Attack [§ 1107] p 1200 
Q. Rehearing and New Trial [§§ 1108-1120] p 1201 
1. Right and Power To Grant [§ 1108] p 1201 
2. Grounds [§ 1109] p 1202 


3. Proceedings To Procure Rehearing or New Trial 66 1110-1115] p 1202... 


a. In General [§ 1110] p 1202 
b. Time for Application [§ 1111] p 1203 
e. Notice of Hearing on Petition for Rehearing [§ 1112] p 1203 
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d. Hearing and Determination of Application [§§ 1113-1114] p 1203 
(1) Hearing [§ 1113] p 1203 
(2) Order Granting or Refusing Rehearing or New Trial [§ 1114] p 1204 
e. Vacation of Order [§ 1115] p 1204 
4. Proceedings on Rehearing or at New Trial [§§ 1116-1119] Bi 1204 
a. In General [§ 1116] p.1204 
b. Evidence'[§°1117] p 1204 
e. Award [§ 1118] p 1204 
d. Objections [§ 1119] p 1204 
5. Successive Applications-[§ 1120] p 1204 
R. Review [§§ 1121-1342] p 1205 
1. Nature and Form of Remedy [§§ 1121-1126] p 12C5 
' a. In General [§ 1121] p 1205 
. Appeal [§ 1122] p 1207 . 
. Certiorart or Wiit of Review [§ 1123] p: 1209 
. Action To Set Aside Award [§ 1124] p 1211 
. Review of Arbitrator or Referee [§ 1125] p 1212 
. Review by Full Board [§ 1126] p 1212 
2. What Law Governs [§ 1127] p 1212 
3. Jurisdiction [§§ 1128-1133] p 1213 
a. In General [§ 1128] p 1213 
b. Appeal [§ 1129] p 1213 
e. Certiorari or Writ of Review [§ 1130] p 1216 
d. Action To Set Aside Finding or Award on Agreement [§ 1131] p 1217 
e. Review of Arbitrator, Commissioner, or Referee [§ 1132] p 1220 
f. Review by Full Board [§ 1133] p 1220 
4. Venue [§ 1134] p 1220 
5. Decisions Reviewable [§§ 1135-1140] p 1221 
. In General [§ 1135] p 1221 
. On Appeal [§ 1136] p 1221 
. On Certiorari or Writ of Review [§ 1137] p 1225 
. In Action To Set Aside Award [§ 1138] p 1227 
. Review of Commissioner, Single Member of Board, Arbitrator, or Referee [§ 1139] 
p 1228 
f. Review by Full Board [§ 1140] p 1228 
6. Right of Review [§§ 1141-1146] p 1228 
a. Persons Entitled [§§ 1141-1143] p 1228 
(1) In General [§ 1141] p 1228 ~ 
(2) Nonresidents [§ 1142] p 1230 
(3) State or State Officer [§ 1143] p 1230 
b. Estoppel, Waiver, or Agreements Affecting Right [§§ 1144-1146] p 1231 
(1) In General [§ 1144] p 1231 
(2) Payment and Performance under Award [§ 1145] p 1231 
(3) Acceptance of Payments [§ 1146] p 1232 
7. Presentation and Reservation below of Grounds for Review [§§ eee p 1232 
a. Necessity [§§ 1147-1174] p 1232 
(1) In General [§ 1147] p 1232 
(2) Theory of Claim or Defense [§§ 1148-1150] p 1233 
(a) In General [§ 1148] D233 
(b) Basis and Extent of Claim [§ 1149] p 1233 
(c) Grounds of Defense or Opposition [§ 1150] p 1233 
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(3) Jurisdiction [§ 1151] p 1234 
(4) Venue [§ 1152] p 1234 
(5) Time To Proceed and Limitations [§ 1153] p 1234 
(6) Parties [§ 1154] p 1235 
(7). Notice of Injury [§ 1155] p 1235 
(8) Claim for Compensation [§ 1156] p 1235 
(9) Application, Petition, or Complaint [§ 1157] p 1235 
(10) Answer or Matters of Defense [§ 1158] p 1235 
(11) Issues, Proof, and Variance [§ 1159] p 1235 
(12) Admission and Exclusion of Evidence; Weight and Sufficiency Thereof 
[§ 1160] p 1235 
(13) Hearing [§ 1161] p 1236 
(14) Instructions [§ 1162] p 1236 
(15) Findings [§ 1163] p 1236 
(16) Arbitration, Reference, and Proceedings Thereon [§ 1164] p 1236 
(17) Autopsy [§ 1165] p 1236 
(18) Examination and Report by Physicians [§ 1166] p 1236 
(19) Depositions [§ 1167] p 1236 
(20) Calling of Witnesses [§ 1168] p 1237 
(21) Competency and Exanuination of Witnesses [§ 1169] p 1237 
(22) Award or Judgment [§ 1170] p 1237 
(23) Proceedings for Rehearing [§ 1171] p 1237 
(24) Costs and Expenses [§ 1172] p 1237 
(25) Miscellaneous [§ 1173] p 1237 
(26) Presentation to Board or Court of Ground for Further Appeal [§ 1174] p 1238 
b. Form and Sufficiency [§§ 1175-1187] p 1238 
(1) In General [§ 1175] p 1238 
(2) Definiteness and Certainty [§ 1176] p 1239 
(3) Objections and Exceptions and Rulings Thereon [§ 1177] p 1240 
(4) Motion To Make More Definite and Certain [§ 1178] p 1241 
(5) Motions To Strike [§ 1179] p 1241 
(6) Request for Instructions [§ 1180] p 1241 
(7). Request for Special Findings [§ 1181] p 1242 
(8) Motion for Nonsuit and for Directed Verdict [§ 1182] p 1242 
(9) Application for Rehearing [§ 1183] p 1242 
(10) Application, or Claim, for Review [§ 1184] p 1243 
(11) Motion for New Trial or in Arrest of Judgment [§ 1185] p 1244 
(12) Miscellaneous [§ 1186] p 1245 
(13) Presentation in Intermediate Court of Ground for Further Appeal [§ 1187] p 
1245 . 
8. Parties [§§ 1188-1194] p 1245 
a. Proper and Necessary Parties Generally [§ 1188] p 1245 
. Description [§ 1189] p 1246 
. Bringing in New Parties [§ 1190] p 1247 
. Substitution [§ 1191] p 1247 
; Death [§ 1192] p 1247 
. Intervention [§ 1193] p 1247 
g. Defects and Objections [§ 1194] p 1247 
9. Taking and Perfecting Proceedings for Review [§§ 1195-1216] p 1247 
a. In General [§ 1195] p 1248 < 
b. Time for Proceeding [§§ 1196-1204] p 1248 
(1) In General [§ 1196] p 1248 
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(2) Effect of Delay [§ 1197] p 1250 
(3) When Time Begins To Run [§§ 1198-1199] p 1251 
(a) In General [§ 1198] p 1251 
(b) Effect of Motion for Rehearing or New Trial; Correcting Mistake in 
Award [§ 1199] p 1253 
(4) Computation of Time [§ 1200] p 1253 
(5) Prematurity [§ 1201] p 1254 
(6) Excuse for Delay; Extension of Time [§ 1202] p 1254 
(7) Waiver of Objections [§ 1203] p 1256 
(8) Evidence of Timely Appeal; Proof [§ 1204] p 1256 
e. Notice [§§ 1205-1207] p 1257 
(1) Necessity [§ 1205]'p 1257 
(2) Form and Requisites [§ 1206] p 1258 
(3) Waiver [§ 1207] p 1258 
d. Petition or Application [§§ 1208-1212] p 1259 
(1) In General [§ 1208] p 1259 
(2) Certiorari [§ 1209] p 1259 
(3) Swit To Set Aside Award [§ 1210] p 1260 
(4) Review of Arbitrator or Referee [§ 1211] p 1262 
(5) Appeal from Award of Commissioner [§ 1212] p 1262 
e. Answer or Return [§ 1213] p 1263 
f. Reply [§ 1214] p 1264 
g. Process; Writ [§ 1215] p 1264 
h. Undertaking To Pay Award; Bond [§ 1216] p 1264 
10. Effect of Institution or Perfection of Proceedings for Review [§ 1217] p 1264 
11. Supersedeas or Stay [§ 1218] p 1265 
12. Record [§§ 1219-1242] p 1265 
a. In General [§ 1219] p 1265 
b. Bill of Exceptions [§§ 1220-1224] p 1266 
(1) Necessity [§ 1220] p 1266 
(2) Propriety [§ 1221] p 1267 
(3) Sufficiency [§ 1222] p 1267 
(4) Settlement [§ 1223] p 1267 
(5) When Bill Considered [§ 1224) p 1267 
e. Abstract [§ 1225] p 1267 
d. Case [§§ 1226-1232] p 1268 
(1) In General [§ 1226] p 1268 
(2) Agreed Case [§ 1227] p 1268 
(3) Approval or Settlement [§ 1228] p 1268 
(4) Certification [§ 1229] p 1268 
(5) Time for Filing [§ 1230] p 1268 
(6) Amendment and Correction [§ 1231] p 1268 
(7): Effect of Failure To Furnish [§ 1232] p 1268 
e. Agreed Statement of Facts [§ 1233] p 1268 
f. Transcripts [§§ 1234-1237] p 1268 
(1) In General [§ 1234] p 1268 
(2) Form [§ 1235] p 1269 
(3) Contents [§ 1236] p 1269 
(4) Review of Arbitrator or Referee [§ 1237] p 1269 
g. Transmission [§ 1238] p 1270 
h. Defects and Objections [§ 1239] p 1270 
i. Conclusiveness of Record [§ 1240] p 1271 
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j. Questions Presented for Review [§ 1241] p 1271 
k. Matters Not Apparent of Record [§ 1242] p 1271." 
13. Assignment of Error [§ 1243] p q71 
14. Briefs [§ 1244] p 1272 
15. Dismissal [§ 1245] p 1273 
16. Submission and Hearing; Rehearing. [§ 1246] p 1273 
17. Scope and Extent of Review [§§ 1247-1270] p 1273 ° 
a. General Rules.[§§ 1247-1262] p 1273. . a: 
(1) Scope in General [§ 1247] p 1273 
(2) Matters or Evidence Considered [§§ 1248-1253] p 1274 
(a) In General [§ 1248] p 1274 
(b) Limitation to Record [§ 1249] p 1274 
(c) Evidence Excluded. [§ 1250] p 1275 
(d) Reason or Basis for Award or Decision [§ 1251] p 1275 
(e) Other Cases ‘and Matters Therein [§ 1252] p 1275. 
(f) Matters Subsequent to Decision [§ 1253] p 1275 
(3) Questions Considered [§§ 1254-1260] p-1275 
(a) In General [§ 1254] p 1275 
(b) On Certiorari [§ 1255] p 1275 
(c) On Certification of Question [§ 1256] p 1275 
(d) Jurisdictional Matters [§ 1257] p 1275 
(e) Constitutionality of Statutes [§ 1258] p 1275 
(£) Moot Questions [§ 1259] p 1276 
(¢) Controversy between Insurers [§ 1260] p 1276 
(4) Review when Facts Not Found or Insuficiently Found [§ 1261] p 1276 
(5) Errors Waived in Appellate Tribunal [§ 1262] p 1276 
b. Parties Entitled To Allege Error [§ 1263] p 1277 
e. Presumptions [§ 1264] p 1277 = 
d. Discretion [§ 1265] p 1279 
e. Questions of Law or Fact, Findings and Verdicts [§§ 1266-1269] p 1280 
(1) Review of Arbitration and Reference {§§ 1266-1267] p 1280 
(a) By Department, Board, or Commission [§ 1266] p 1280 
(b) By Court, on Review of Determination of Arbitrator, or of Department, 
Board, or Commission [§ 1267] p 1283 
(2) Review of Award in Original Proceeding [§ 1268] p 1297 _ 
(3) Review of Award in Action for Compensation [§ 1269] p 1326 
f. Harmless Error [§ 1270] p 1330 
18. Trial de Novo [§§ 1271-1303] p 1334 
a. In General [§ 1271] p 1334 
b. Issues and Matters Considered [§§ pnt p 1335 
(1) In General [§ 1272] p 1335 
(2) Limitation to Original Claim [§ 1273] p 1336 ° 
(3) Liability as between Insurers [§ 1274] p 1336: 
(4) Review by Full Board [§ 1275] p 1336 
e. Pleadings [§§ 1276-1277] p 1337 
(1) In General [§ 1276] p 1337 
(2) Issues and Variance [§ 1277] p 1357 
a. Evidence [§§ 1278-1283] p 1337 ° ua 
(1) Introduction. of Additional Evidence 54 1278-1280] p hd x 
(a) Im General [§ 1278] p 1337 . 
(b) Review of Arbitrator or Referee [§ 1279] :p 1338 
(c) Review of Single Member of Board cr Commission [§ 1280] p 1338 
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(2) Burden of Proof [§ 1281] p 1338 
(3) Admissibility [§ 1282] p 1339 
(4) Weight and Sufficiency [§ 1283] p 1340 
e. Trial [§§ 1284-1301] p 1340 
(1) Right to, and Nature of, Jury Trial [§ 1284] p 1340 
(2) Time for Trial; Continuances [§ 1285] p 1341 
(3): Notice of Trial [§ 1286] p 1341 
(4) Right To, Open and Close [§ 1287] p 1341 
(5) Production or Reception of Evidence [§§ 1288-1291] p 1341 
(a) In General [§ 1288] p i341 
(b) Review of Decision of Referee [§ 1289] p 1342 
(ec) Order of Proof [§ 1290] p 1342 
(d) Reopening Case [§ 1291] p 1342 
(6) Argument [§ 1292] p 1342 
(7) Review of Questions of Law or Fact, Findings, and Verdict [§ 1293] p 1342 
(8) Submission of Issues to Jury [§§ 1294-1295] p 1345 
(a) In General [§ 1294] p 1345 
(b) Direction of Verdict; Demurrer to iseulemee [§ 1295] p 1346 
(9) Instructions [§ 1296] p 1345 
(10) Special Issues [§ 1297] p 1348 
(11) Findings [§§ 1298-1300] p 1349 
(a) In General [§ 1298] p 1349 
(b) Review of Arbitrator or Referee [§ 1299] p 1350 
(c) Review by Full Board [§ vee p 1350 © 
(12) Werdict [§ 1301] p 1350 
£. Judgment [§ 1302] p 1351 
g. New Trial [§ 1303] p 1351 
19. Determination and Disposition of Proceeding [$§ 1304-1316] p 1351 
a. In General [§ 1304] p 1351 
b. A ffirmance [§ 1305] p 1352 
e. Modification [§ 1306] p 1353 
d. Reversal [§ 1307] p 1353 
e. Annulment and Setting Aside of Award [§ 1308] p 1354 
£2) -Dismissal or Nonsuit [.§ 1309] p 1355 | 
g. Remand [§§ 1310-1311] p 1355 
(1) In General [§ 1310] p 1355 
(2) Instructions on Remand [§ 1311] p 1358 
h. Judgment or Decree [§§ 1312-1313] p 1359 
(1) dn ‘General [§ 1312] p 1359 
(2) Form and Contents [§ 1313] p 1361 
i. Further Proceedings before Board, Commission, or Trial Court [§ 1314] p 1362 
j. Rehearing [§ 1315] p 1364 
k. Successive Appeals [§ 1316] p 1364 
20. Proceedings for Further Review [§§ 1317-1341] p 1364 
. Nature and Form of Remedy [§ 1317] p 1364 
. Jurisdiction [§ 1318] p 1365.’ 
. Decisions Reviewable [§ 1319] p 1365 
. Right of Review [§ 1320] p 1366 
Presentation and Reservation Below of Grounds for Review [§ 1321] p 1366 
. Parties [§ 1322] p 1366 
. Taking and Perfecting Proceedings for Review [§ 1323] ih 1366 
. Assignment of Error [§ 1324] p 1367 
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i. Record [§ 1325] p 1368 
j. Dismissal of Appeal [§ 1326] p 1368 
k. Scope and Extent of Review [§§ 1327-1334] p 1369 
(1) In General [§ 1327] p 1369 
(2) Who May or May Not Allege Error [§ 1328] p 1370 
(3) Presumptions [§ 1329] p 1370 
(4) Discretion of Lower Court [§ 1330] p 1371 
(5) Questions of Law or Fact, Findings, and Verdict [§§ 1331-1333] p 1372 
(a) Review of Arbitration and Reference [§ 1331] p 1372 
(b) Review of Award in Original Proceeding [§ 1332] p 1385 
(ec) Review of Judgment in Trial de Novo [§ 1333] p 1390 
(6) Harmless or Prejudicial Errors [§ 1334] p 1393 
lL. Determination and Disposition of Cause [§§ 1335-1341] p 1396 
(1) In General [§ 1335] p 1396 
' (2) Affirmance [§ 1336] p 1396 
(3) Modification [§ 1337] p 1397 
(4) Reversal [§ 1338] p 1397 
(5) Remand [§ 1339] p 1398 
(6) New Trial [§ 1340] p 1398 
(7) Rehearing [§ 1341] p 1398 
21. Bonds and Securities [§ 1342] p 1399 
8. Costs, Expenses, and Attorney's Fees [§§ 1343-1350] p 1399 
1. Attorney's Fees [§§ 1343-1347] p 1399 
a. Right to [§ 1343]-p 1399 | 
. On Appeal or Proceeding To Set Aside Award [§ 1344] p 1400 
e. Amount [§ 1345] p 1401 
d. Method of Payment [§ 1346] p 1404 eS 
e. Lien [§ 1347] p 1404 | 
2. Costs [§§ 1348-1349] p 1405 
a. In General [§ 1348] p 1405 
b. On Appeal [§ 1349] p 1407 
3. Expenses [§ 1350] P 1409 
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XXII. PAYMENT OF COMPENSATION AND ENFORCEMENT OF AWARD [(§ Nees p 1409 
A. Payment [§§ 1351-1364] p 1409 
1. Persons Liable [§§ 1351-1353] p 1409 
a. In General [§ 1351] p 1409 
b. Several Employers of Employee [§ 1352] p 1411 
e. Successive Employers and Insurance Carriers [§ 1353] p 1411 
2. To Whom Payment Is To Be Made [§§ 1354-1357] p 1412 
a. In General [§ 1354] p 1412 
b. Head of Family [§ 1355] p 1412 
e. Infant [§ 1356] p 1412 
d. Insane or Aged Dependents [§ 1357] p 1412 
. Apportionment of Payment [§ 1358] p 1413 
. Deductions and Offsets [§ 1359] p 1413 
. Compromise [§ 1360] p 1413 
. Accord and Satisfaction [§ 1361] p 1413 
. Security [§ 1362]. p 1413 
. Alternative Award of Employment or Compensation [§ 1363] p 1414 
. Recovery Back [§ 1364] p 1414 
B. Enforcement [§§ 1365-1380] p 1414 
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. In General [§ 1365] p 1414 

. Payment from Surplus Fund [§ 1366] p 1415 

. Enforcement against Estate of Employer [§ 1367] P 1415 

. Priorities [§ 1368] p 1415 

. Insolvency of Employer or Insurer [§ 1369] p 1415 

. Commutation of Award [§ 1370] p 1416 

. Maturing Periodical Payments on Default [§ 1371] p 1418 

. Action by State Against Noncomplying Employer [§ 1372] p 1420 
. Action on Award [§ 1373] p 1420 

. Judgment on Award [§§ 1374-1377] p 1422 


a. In General [§ 1374] p 1422 
b. Matters Open for Consideration on Application [§ 1375] p 1424 
6 Requisites and Sufficiency [§ 1376] p 1424 
d. Opening and Vacating [§ 1377] p 1425 
Executions [§ 1378] p 1425 
Interest [§ 1379] p 1427 
Penalty [§ 1380] p 1428 


217 


XXIII. INCREASE, DIMINUTION, TERMINATION, OR REINSTATEMENT OF COMPENSATION 
[§§ 1381-1484] p 1429 


A. Awards Generally [§§ 1381-1465] p 1429 
1. Adjustment or Termination of Compensation [§§ 1381- 1460] P 1429 


a. In General [§ 1381] p 1429 . 
b. Statutory Regulation [§ 1382] p 1431 


ce. Awards, Orders, or Findings Which May Be Altered or Set Aside [§§ 1383-1392] 


p 1431 
(1) In General [§ 1383] p 1431 
(2) Finality [§ 1384] p 1432 
(3) Period of Compensation [§ 1385] p 1432 
(4) Permanent Loss or Disability [§ 1386] p 1432 
(5) Order Denying Compensation [§ 1387] p 1432 
(6) Order Terminating Compensation [§ 1388] p 1433 
(7) Previously Reviewed or Modified Award [§ 1389] p 1433 
(8) Judgments [§ 1390] p 1433 
(9) Award to Dependent [§ 1391] p 1433 
(10) Lump Sum [§ 1392] p 1433 
d. Scope and Extent of Power [§§ 1393-1395] p 1433 
(1) In General [§ 1393] p 1433 
(2) Retroactive Orders [§ 1394] p 1435 
(3) Reclassification [§ 1395] p 1435 
e. Conclusiveness of Original Award or Judgment [§ 1396] p 1435 
f. Necessity and Sufficiency of Grounds [$$ 1397-1414] p 1438 
(1) In General [§ 1397] p 1438 
(2) Good Cause [§ 1398] p 1438 
(3) Change of Conditions [§ 1399] p 1438 
(4) Injuries Not Included or Considered in Original Award [§ 1400] p 1440 
(5) Aggravation of Injury [§ 1401] p 1440 
(6) Development of Disease [§ 1402] p 1441 
(7) Failure of Employee To Recover [§ 1403] p 1441 
(8) Injury or Disability Becoming Permanent [§ 1404] p 1441 
(9) Increase of Disability [§ 1405] p 1441 
(10) Termination or Decrease of Disability [§ 1406] p 1442 
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(11) Recurrence of Disability [§ 1407] p 1443 
(12) Diminution or Increase of Earnings [§ 1408] p 1443 
(13) Refusal To Submit to Surgical or Medical Treatment [§ ue p 1443 
(14) Refusal To Accept Employment [§ 1410] p 1443 
(15) Confinement in Public Institution [§ 1411] p 1444 * 
(16) Departure from State or Country [§ 1412] p 1445 
(17) Marriage [§ 1413] p 1445 
(18) Mistake [§ 1414] p 1445 
g. Nature and Form of Proceedings [§ 1415] p 1446 
h. Time for Application and Limitations [§§ Latha p 1446 
(1) In General [§ 1416] p 1446 
(2) Reclassification [§ 1417] p 1450 
i. Conditions Precedent; Notice [§ 1418] p 1451 
j. Persons Entitled To Apply and Parties to Application [§ 1419] p 1451. 
k. Pleading [§§ 1420-1422] p 1452 
(1) Petition or Other Application [§ 1420] p 1452 
(2) Answer [§ 1421] p 1453 
(3) Issues, Proof, and Variance [§ 1422] p 1453 
lL. Evidence [§§ 1423-1426] p 1454 
(1) Burden of Proof [$1423] p 1454 
(2) Presumptions [§ 1424] p 1455 
(3) Admissibility [§ 1425] p 1455 
(4) Weight and Sufficiency [§ 1426] p 1455 
m. Dismissal before Hearing [§ 1427] p 1457 
n. Hearing or Trial [$$ 1428-1437] p 1458 
(1) Right to Hearing in General [§ 1428] p 1458 
(2) Who May Hear [§ 1429] p 1458 ; 
(3) Notice. [§ 1430] p 1458 Wa 
(4) Scope and Extent of Inquiry [§ 1431] p 1458 
(5) Production and Reception of Evidence [§ 1432] p 1459 
(6) Questions of Law or Fact [§ 1433] p 1459 
(7) Findings [§§ 1434-1436] p 1459 
(a) Matters Which Must Be Found [§ 1434] p 1459 
(b) Conformity to Issues and Evidence [§ 1435] p 1460 
(ce) Construction and Effect [§ 1436] p 1460 
(8) Stay of Proceedings [§ 1437] p 1460 
o. Determination or Award [§§ 1438-1444] p 1460 
(1) Conformity to Petition or Application [§ 1438] p 1460 
(2) Conformity to Evidence and Findings [§ 1439] p 1461 
(3) Form and Contents [§ 1440] p 1461 
(4) Relicf Granted [§§ 1441-1443] p 1461 
(a) In General [§ 1441] p 1461 
(b) Increase or Reinstatement of Compensation [§ 1442] p 1462 
(e) Diminution or Termination of Compensation [§ 1443] P 1462 
(5) Conclusiveness and Effect [§ 1444] p 1463 
p. Rehearing [§ 1445] p 1463 
q. Suspension of Order [§ 1446] p 1463 
r. Review [§§ 1447-1460] p 1463 
(1) In General [§ 1447] p 1463 
(2) Jurisdiction [§ 1448] p 1464 . 
(3) Decisions and Orders Reviewable [§ 1449] p 1464 
(4) Presentation and Reservation Below of Grounds for Review [§ 1456] p 1464 
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(5) Time for Taking and Perfecting Proceeding for Review [§ 1451] p 1464 
(6) Record [§ 1452] p 1465 
(7) Dismissal [§ 1453] p 1465 
(8) Evidence and Matters Considered [§ 1454] p 1465 
(9) Presumptions [§ 1455] p 1465 
(10) Matters of Discretion [§ 1456] p 1465 
(11) Questions of Fact and Sufficiency of Evidence [§ 1457] p 1466 
(12) Harmless Error [§ 1458] p 1467 
(13) Trial de Novo [§ 1459] p 1467 
(14) Determination and Disposition [§ 1460] p 1467 
2. Reinstatement [§§ 1461-1465] p 1467 
_a. Power To Reinstate [§ 1461] p 1467 
b. Conclusiveness of Former Decision Terminating Compensation [§ 1462] p 1468 
e. Time for Application [§ 1463] p 1468 
d. Relief Granted [§ 1464] p 1468 . 
e. Review [§ 1465] p 1468 
B. Agreements and Settlements [§§ 1466-1484] p 1468 
1. Right and Power To Modify or Set Aside [88 1466-1471] p 1468 
a. In General [§ 1466] p 1468 
b. Conclusiveness of Original Claim or Award [§ 1467] p 1470 
ce. What Agreements or Setilements Are Reviewable [§§ 1468-1469] p 1470 
(1) In General T§ 1468] p 1470° 
(2) Lump Sum or Commutation Agreement [§ 1469] p 1471 
d. Effect of Satisfaction, Receipt, or Release [§ 1470] p 1472 
e. Effect of Nature of Disability [§ 1471] p 1473 
. Persons Entitled to Relief [§ 1472] p 1473 
. Jurisdiction [§ 1473] p 1473 
. Nature and Form of Proceedings [§ 1474] p 1473 
. Time for Application and Limitations [§ 1475] p 1473 
. Conditions Precedent [§ 1476] p 1475 
. Application [§ 1477] p 1475 
. Evidence [§§ 1478-1479] p.1475 
a. Burden of Proof and’ Presumptions [§ 1478] p 1475 
b. Weight and Sufficiency of Evidence [§ 1479] p 1476 
9. Hearing or Trial [§ 1480] p 1476 - 
10. Rehearing [§ 1481}’p 1477 
11. Review [§ 1482] p 1477 
12. Reinstatement of Agreement [§ 1483] p 1477 
13. Waiver of Payments under Agreement [§ 1484] p 1477 
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XXIV, OFFENSES AND PENALTIES [§ 1485] p 1477 


XXV. EMPLOVER’S REPORT OF ACCIDENT; NOTICE OF DEATH TO BENEFICIARIES [( 
1486] p 1478 


XXVI. EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS OF ACTION AND 
DEFENSES [(§§ 1487-1661] p 1479 
A. In General [§ 1487] p 1479 
B. Between Employee and Employer [§§ 1488-1532] p 1480 
1. Exclusiveness of Remedies Afforded by Acts [$$ 1488-1505] p 1480 
a. In General [§ 1488] p 1480 
b. Matters Not within Scope of Acts [§§ 1489-1500] p 1482 
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(1) In General [§ 1489] p 1482 
(2) Employments Not within Act [§ 1490] p 1483 
(3) Employers Not within Act [§ 1491] p 1483 
(4) Employees and Persons Injured Not within Act [§ 1492] p 1483 
(5) Injuries Not within Act [§ 1493] p 1484 
(6) Diseases Not within Act [§ 1494] p 1484 
(7) Failure To Comply with Lawful Requirements [§ 1495] p 1484 
(8) Willful or Deliberate Act or Negligence [§ 1496] P 1485 
(9) Gross Negligence [§ 1497] p 1485 
(10) Failure To Install or Maintain Safety Appliances [§ 1498] p 1485 
(11) Violation of Safety Regulations [§ 1499] p 1485 
(12) Violation of Child Labor Laws [§ 1500] p 1486 * 
e. On Rejection of Act [§ 1501] p 1486 i 
ad. Failure To Comply with Act [§ 1502] p 1487 
e. Failure To Provide Insurance or Secure Compensation [§ 1503] p 1487 
f. Failure To Give Notice [§ 1504] p 1488 | 
g. Failure To Pay Compensation [§ 1505] p 1488 
2. Election and Waiver [§§ 1506-1508] p 1488 
a. In General [§ 1506] p 1488 . 
b. Right of Infant To Sue at Law after Election To Take OU ROHN under Statute 
[§ 1507] p 1489 
e. Right To Sue Statutory Employer at Law after Election To Take Compensation from 
Real Employer [§ 1508] p 1490 
3. Negligence of Employer as Essential to Recovery [§ 1509] p 1490 
4. Abrogation of Defenses [§§ 1510-1514] p 1491 
a. In General [§ 1510] p 1491 
b. Contributory Negligence [§ 1511] p 1491 . 
e. Assumption of Risk [§ 1512] p 1495 
d. Negligence of Fellow Servant [{§ 1513] p 1497 
e. Negligence of Person Whose Duty Is Prescribed by Statute [§ 1514] p 1498 
5. Willful Act or Misconduct of Employee [§ 1515] p 1498 
6. Limitation of Recovery or Measure of Damages [§ 1516] p 1498 
7. Procedure [§§ 1517-1532] -p 1498 
a. In General [§ 1517] p 1498 
b. Pleading [$$ 1518-1523] p 1499 
(1) Declaration, Petition, or Complaint [§ 1518] p 1499 
(2) Plea or Answer [§ 1519] p 1500 
(3) Reply [§ 1520] p 1502 
(4) Amendments [§ 1521] p 1502 
(5) Demurrer, Exception, or Affidavit of Defense [§ 1522] p 1502 
(6) Issues, Proof, and Variance [§ 1523] p 1502 
ce, Evidence [§§ 1524-1527] p 1503 
(1) Presumptions [§ 1524] p 1503 
(2) Burden of Proof [§ 1525] p 1503 
(3) Admissibility [§ 1526] p 1504 
(4) Weight and Sufficiency [§ 1527] p 1505 
d. Trial [§§ 1528-1531] p 1505 
(1) Jury Trial [§ 1528] p 1505 
(2) Questions of Law and Fact [§ 1529] p 1505 € 
(3) Instructions [§ 1530] p 1506 
(4) Findings and Conclusions [§ 1531] p 1506 
e. Review [§ 1532] p 1506 
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C. Action by Third Person against Employer [§§ 1533-1554] p 1507 
1. Action for Death by Wrongful Act [§§ 1533-1550] p 1507 
. In General [§ 1533] p 1507 
. Action by, or for Benefit of, Person Not Entitled to Compensation [§ 1534] p 1509 
. Employer's Nonacceptance of, or Noncompliance with, Act [§ 1535] p 1509 
. Death from Cause or Occurrence Not within Act of Specifically Excepted [§ 1536] 
p 1510 
. Death Resulting from Willful Act or Omission or Gross Negligence [§ 1537] p 1510 
. Option, Election, Waiver, or Estoppel [§ 1538] p 1510 
. Necessity for Tort Chargeable to Employer [§ 1539] p 1512 
. Contributory Negligence [§ 1540] p 1512 
. Assumption of Risk [§ 1541] p 1512 
. Negligence of Fellow Servant [§ 1542] p 1513 
. Effect of Award, Judgment, or Finding in Compensation Proceeding [§ 1543] p 1513 
1. Procedure [§§ 1544-1550] p 1514 
(1) Pleading and Issues, Proof, and Variance [§§ 1544-1546] p 1514 
(a) Declaration, Petition, or Complaint [§ 1544] p 1514 
(b) Plea or Answer [§ 1545] p 1516 
(c) Issues, Proof, and Variance [§ 1546] p 1516 
(2) Evidence [§ 1547] p 1516 
(3) Questions of Law and Fact; Taking Case from Jury [§ 1548] p 1517 
(4) Instructions [§ 1549] p 1518 
(5) Appeal and Error [§ 1550] p 1518 
2. Action by Parent for Injury to Child [§ 1551] p 1518 
3. Action by Spouse of Injured Employee [§ 1552] p 1520 
4. Action by Child of Employee [§ 1553] p 1520 
5. Action by Third Person Compromising Action by Employee [§ 1554] p 1520 
D. Action by Employee or Representative against Third Person [§§ 1555-1661] p 1520 
1. Person Occasioning Primary Injury [§§ 1555-1658] p 1520 
a. In General [§ 1555] p 1520 
b. Elements of Cause or Right of Action, by Employee or Dependents; Defenses [§ 
1556] p 1523 
ec What Persons Liable as Third Persons [$$ 1557-1569] p 1525 
(1) In General [§ 1557] p 1525 e 
(2) Employer Acting in Different Capacities or Carrying on Different Businesses 
[§ 1558] p 1525 
(3) Third Person Subject to Compensation Act [§ 1559] p 1525 
(4) Owner and Lessor of Property [§ 1560] p 1527 
(5) Person Contracting with Employer of Injured Person; Principal Employer 
[§§ 1561-1563] p 1527 
(a) In General [§ 1561] p 1527 
(b) General, Principal, or Original Contractor [§ 1562] p 1528 
(ce) Subcontractor [§ 1563] p 1530 
(6) Subcontractor Causing Injury to Employee of Another Subcontractor [§ 
1564] p 1530 
(7) Employee or Agent of Employer, and Officer of Corporate Employer, of Injured 
Employee [§ 1565] p 1530 
(8) Corporation Owning Stock of Employer Corporation [§ 1566] p 1531 
(9) Carrier Engaged in Interstate Commerce [§ 1567] p 1531 
(10) Person Whose Negligence Is Concurrent with Employer [§ 1568] p 1531 
(11) Vessel [§ 1569] p 1531 
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d. Liability of Third Person Dependent on Place of Injury [§ 1570] p 1532 
e. Election of Remedies; Taking, or Electing To Take, Compensation as Bar or De- 
fense to Action [§§ 1571-1587] p 1533 . 
(1) In General [§ 1571] p 1533 
(2) Right or Duty To Elect under Particular Provisions [§§ 1572-1577] p 1537 
(a) Option To Claim Compensation or To Proceed for Damages [§ 1572] p 
1537 
(b) Option To Proceed for Compensation or Damages but Not for Both [§ 
1573] p 1538 
(ec) Provision Permitting Proceeding for Compensation and Damages but 
Forbidding Collection, Recovery, or Receipt of Both [§ 1574] p 1539 
(d) Acceptance of Award or Procurement of Judgment Barring Alternate 
Proceeding [§ 1575] p 1540 
(e) Limitation as to Place of Injury [§ 1576] p 1540 
(£) Limitation as to Furtherance of Common Enterprise or Accomplishment 
of Same or Related Purposes [§ 1577] p 1541 
(3) Election by Particular Person in Case. of Death by Wrongful Act [§ 1578] p 
1541 
(4) What Constitutes and, Validity. [§§ 1579-1586] p.1542 
(a) In General [§ 1579] p 1542 
(b) Agreement with Employer or Insurer; Settlement and Release [§ 1580] 
p 1542 
(c) Prosecuting Compensation Proceeding [§ 1581] p 1543 
(d) Award of Compensation [§ 1582] p 1543 
(e) Accepting or Collecting Payment or Advances [§ 1583].p 1544 
(f) Furnishing or Accepting Hospital, Medical, or Nursing Expenses [§ 
1584] p 1545 . 
(g) Fraud or Mistake [§ 1585] p 1545 
-(h) Proceeding To Impeach or Avoid Election [§ 1586] p 1546 
(5) Effect of Failure To Make Election; Election or Consent as Condition Preced- 
ent [§ 1587] p 1546 
~. Right of Employer or Insurer to Remedy of Employee or to Reimbursement or In- 
demnity [§§ 1588-1612] p 1547 
‘ (1) In General [§ 1588] p 1547 
(2) Right-of Insurer to Remedy against Third Person or to Reimbursement in Gen- 
eral [§ 1589] p 1549 
(3) Nature and Purpose of Particular Statutory Provision [§§ 1590-1592] p 1550 
(a) Provision for Subrogation [§ 1590] p 1550 
(b) Provision for Assignment [§ 1591] p 1551 
(ce) Miscellaneous Provisions [§ 1592] p 1552 
(4) Effect on Existing Right of Action and Creation of New Right [§ 1593] p 1552 
(5) What Causes of Actions or Claims Transferred, Enforceable, or Subject-of In- 
demnification; Transfer of Entire Cause of Action [§§ 1594-1595] p 
1553 : 
(a) In General [§ 1594] p 1553 wee 
(b) Cause of Action Based on Death of Employee [§ 1595] p 1554 
(6) Necessity, Sufficiency, and Validity of Claim for Compensation [§ 1596] p 1557 
(7) Necessity for, and Sufficiency of, Award of, Agreement for, or Payment of, 
Compensation [§ 1597] p 1558 
(8) Notice to Employee To Bring Action [§ 1598] p 1561 
(9) Notice by Employer or Employee to Other of Bringing Action [§ 1599] p 1561 
(10) Notice to Tort-Feasor [§ 1600] p 1551 
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(11) Transfer of Cause of Action or Claim Effected by Statute; Necessity for For- 
mal Assignment [§ 1601] p 1562 
(12) Exclusive or Concurrent Right as between Employer or Insurers and Employee 
or Dependents To Sue and Recover [§ 1602] p 1562 
(13) Waiver or Loss of Right by Employer or Insurer and Failure or Refusal To Sue 
[§ 1603] p 1564 
(14) Settlement or Release by Employer or Insurer [§ 1604] p 1566 
(15) Assignment by Employer or Insurer [§ 1605] p 1566 
(16) Settlement or Release by Employee or Personal Representative [§ 1606] p 1567 
(17) Who Treated as Third Person or Person Other than Employer [§ 1607] p 1568 
(18) Rights of Employer or Insurer Measured by Rights of Employee or Dependents 
[§ 1608] p 1569 
(19) Liability of Third Person; Defenses [§§ 1609-1611] p 1570 
(a) In General [§ 1609] p 1570 
(b). Employee’s Contributory Negligence or Assumption of Risk [§ 1610] p 
1571 
(c) Negligence, Wrong, or Estoppel of Employer [§ 1611] p 1572 
(20) Assignment of Cause of Action as Condition Precedent to Award of Compen- 
sation [§ 1612] p 1573 
g. Action or Proceedings [§§ 1613-1645] p 1573 
(1) Nature and Form of Action [§ 1613] p 1573 
(2) Jurisdiction [§ 1614] p 1575 
(3) Time To Sue, Successive Actions, and Limitations [§§ 1615-1616] p 1575 
(a) In General [§ 1615] p 1575 
(b) Limitations of Actions [§ 1616] p 1576 
(4) Parties [§§ 1617-1625] p 1578 
(a) In General [§ 1617] p 1578 
(b) Action in Name of Employer or Insurer [§ 1618] p 1579 
(c) Action in Name of Employee, Dependents, or Personal Representative 
on Behalf of Employer or Insurer [§.1619] p 1580 
(d) Action in Name of State [§ 1620] p 1582 
(e) Proper and Necessary Parties [§§ 1621-1622] p 1582 
aa. Employee, or Personal Representative or Dependents of Deceased 
Employee [§ 1621] p 1582 
bb. Employer or Insurer [§ 1622] p 1583 
(£) Propriety of Joinder [§§ 1623-1624] p 1584 
aa. Employees, Dependents, or Personal Representative and Employer 
or Insurer [§ 1623] p 1584 
bb. Employer and Insurer [§ 1624] p 1585 
(g) New Parties; Intervention and Substitution [§ 1625] p 1585 
(5) Pleading [§§ 1626-1630] p 1586 
(a) Declaration, Complaint, or Petition [$$ 1626-1627] p 1586 
aa. Action on Behalf of Employee, or His Dependents or Beneficiaries 
[§ 1626] p 1586 
bb. Action on Behalf of Employer or Insurer [§ 1627] p 1588 
(b) Plea or Answer [§§ 1628-1629] p 1590 
aa. Action on Behalf of Employee or His Dependents or Beneficiaries 
[§ 1628] p 1590 
bb. Action on Behalf of Employer or Insurer [§ 1629] p 1592 
(ec) Verification [§ 1630] p 1592 
(6) Issues, Proof, and Variance [§§ 1631-1632].p 1592 
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(a) Action on Behalf of Employee or His Dependents or Beneficiaries [§ 
1631] p 1592 
(b) Action on Behalf of Employer or Insurer [§ 1632] p 1593 
(7) Evidence [§§ 1633-1638] p 1593 
(a) Presumptions and Burden of Proof [§§ 1633-1634] p 1593 
aa. Action on Behalf of Employee or'His Dependents or Beneficiaries 
~ [§ 1633] p 1593 
bb. Action on Behalf of Employer or Insurer [§ 1634] p 1594 
(b) Admissibility [§§ 1635-1636] p 1595 
aa. Action on Behalf of Employee or His Dependents or Beneficiaries 
[§ 1635] p 1595 
bb. Action on Behalf of Employer or Insurer [§ 1636] p 1596 
(c) Weight and Sufficiency [§§ 1637-1638] p 1597 say 
aa. Action on Behalf of Employee or His Dependents or Beneficiaries 
[§ 1637] p 1597 
bb. Action on Behalf of Employer or Insurer [§ 1638] p 1597 
(8) Instructions [§ 1639] p 1598 
(9) Questions of Law or Fact; Taking Case from Jury, and Right to Jury Trial 
[§§ 1640-1641] p 1599 
(a) Action on Behalfxof Employee or His Dependents or Beneficiaries [§ 
1640] p 1599 
(b) Action on Behalf of Employer or Insurer [§ 1641] p 1599 
(10) Verdict and Findings [§ 1642]. p 1600 
(11) Judgment and Relief [§ 1643] p 1601 
(12) New Trial [§ 1644] p 1601 
(13) Appeal and Error [§ 1645] p 1601 
h. Amount and Items of Recovery or Reimbursement and Bega Interests [§§ 
1646-1658] p 1602 
(1) Amount of Recovery in General [§§ 1646-1647] p 1602 
(a) Action by Employee, Dependents, or Personal Representative [§ 1646] 
p 1602 
(b) Action by or on Behalf of Employer or Insurer [§ 1647] p 1603 
(2) Beneficial Interest of Employee or Dependent [§§ 1648-1651] p 1606 
(a) In General [§ 1648] p 1606 
(b) Deduction from Damages of Amount of Compensation [§ 1649] p 1607 
(c) Amount of Compensation Paid or Payable [§ 1650] p 1607 
(d) Distribution among Dependents or Next of Kin [§ 1651] p 1608 
(3) Beneficial Interest of Employer or Insurer [§§ 1652-1657] p 1608 
(a) In General [§ 1652] p 1608 
(b) Amount Paid in Excess of Amount Due for Compensation [§ 1653] p 
1610 
(ec) Compensation Not Paid [§ 1654] p 1610 
(d) Compensation Paid pending Action [§ 1655] p 1610 
(e) Medical, Nursing, Hospital, and Burial Expenses [§ 1656] p 1610 
(f) Expenses of Investigation and Litigation [§ 1657] p 1611 
(4) Apportionment and Distribution of Amount Recovered and Priorities [§ 1658] 
p 1611 
2. Physician or Surgeon Guilty of Malpractice [§§ 1659-1660] p 1613 
a. Rights of Employee or His Dependents [§ 1659] p 1613 
b. Rights of Employer or Insurer as Subrogee or Transferee [§ 1660] p 1615 
3. Private Insurers [§ 1661] p 1615 
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CROSS REFERENCES 


Employee’s pension see District of Columbia § 27; Mas- 
ter and Servant § 369; Municipal Corporations §§ 
1282, 1407-1423, 1492-1504; Schools and School Dis- 
tricts §§ 897-404 

Imployers’ “Hability acts see Master and Servant §§ 
383-387, 752-797, 892-894, 1030-1033. 


Employers’ relief and benefit departments or associa- 
tions see Master and Servant §§ 362-380. 

Master’s liability for injury to servant generally see 
Master and Servant §§ 381-1445. 


. 


I. DEFINITION, CLASSIFICATION, AND DISTINCTIONS 


[By Manvet PRENNER] 


[6 1] A. Definition and Scope. The statutes 
which are known as the workmen’s compensation 
acts, while alike as to the object sought to be attain- 
ed,! are so numerous and so varied as to details of ad- 
ministration that any attempted definition of them 
must of necessity be general in its terms-? However, 
a “workmen’s compensation act” may be broadly de- 
fined as a statute providing that, in the case of an 
injury to an employee, when the employment,® the 
employee,* and the injury® are within the operation 
of the act, the injured employee or his dependents® 
shall be paid an amount to be determined in accord- 
ance with a fixed system or schedule,’ the payment 
and the procedure to secute payment prescribed by 
the act’ being, with some exceptions,® in substitution 
for all other remedies, if any, existing to the em- 
ployee against the employer.t® Another statement is 
that those laws which propose a scheme of compensa- 
tion for injury or death arising out of the employ- 
ment and which attach to the contract of employment 
as an incident of it1! are properly called “workmen’s 
compensation laws,’’? 


The word “compensation,” as used in the work- 
men’s compensation acts, means, apart from the defi- 
nitions thereof contained in the various acts,!* the 
money relief afforded according to the seale estab- 
lished and for the persons designated by the act,** 


1. Hotel Bond Co.’s Appeal, 93 A. 9. 
245, 89 Conn. 143, 147; Lewis & Clark 
County v. Industrial Acc. Bd., 155 P. 


See infra XXVI. - 
10. Effect on other rights of action 


and not the compensatory damages recoverable in an 
action at law for a wrong done or contract broken.*® 


“Wages” distinguished. The obligation of the em- 
ployer to indemnify the employee for physical loss, 
under a compensation act, has been held, although 
analogized to “wages” for its preferential status as 
against the common creditors, to be unlike wages in 
that the employer is not free to terminate the contin- 
uing obligation by discharging the employee.*® 


Scope of acts.17 Particular compensation statutes 
have been held to be concerned solely with mutual 
rights and liabilities based on the relationship of 
master and servant,!® and neither in terms nor im- 
pliedly to affect other relationships,!® to deal only 
with eases where the relation of master and servant 
exists,?° to include all matters touching the rela- 
tions between the employer and employee arising un- 
der the act,?1 to be designed to cover the whole 
ground of the habilities of the master,?? to relate, 
with a stated exception, entirely to the liabilities of 
employers to claimants for compensation by or on 
account of injured employees, to the exclusion of reg- 
ulation of rights and liabilities of such employers in- 
ter sese,2* and not to deal with intentional wrongs, 
but only with accidental injuries ;** to bind only the 
parties to the statutory contract by its terms or 


Employees within intent of acts see 
infra §§ 158-258. 


Employers within intent of acts see 


268, 270, 52 Mont. 6, L.R.A.1916D 628; 
Stark v. State Industrial Acc. Com- 
mission, 204 P: 151, 153; 103 Or. 30 
peit Cr F]* 


“Compensation Acts have had a 
common origin and a common his- 
tory, and the great majority 
bear close resemblance to each other 
in essential features.” Hotel Bond 
Co.’s Appeal, supra. 


“Each system seeks the same ulti- 
mate end, but by somewhat different 
means, and ‘workmen’s compensation’ 
is a term sufficiently comprehensive 
for all practical purposes to include 
both.” Lewis & Clark County y. In- 
dustrial Acc. Bd., supra. 


2. Stark v. State Industrial Acc. 
Commission, 204 P. 151, 153, 108 Or. 
80 [cit C.J.]. 


3. Employments within acts see 
infra §§ 74-120. 


4. Employees coming within acts 
see infra §§ 158-258. 


5. Injuries compensated for see 
infra §§ 325-486. 


6. Dependents entitled to compen- 
sation see infra §§ 270-324. 


; 7. Amount of compensation see 
infra §§ 517-602. 


8. Procedure to obtain compensa- 
tion see infra XXI. 


[7} C. J.—15] 


and defenses see infra XXVI. 


11. Act as part of contract of em- 
ployment see infra § 13 


12. Ford, Bacon & Davis v. Volen- 
tine, 64 F.(2d) 800. 


13. See statutory provisions. 


14. Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Duart v. Simmons, 121 
N.E. 10, 231 Mass. 313 [error dism 
40. S.Ct. 342, 251 U.S. 54%, 64 01. bd. 
408]; Christensen v. Morse Dry Dock 
& Repair Co., 214 N.Y.S. 732, 216 App. 
Div. 274 [appeal dism 154 N.E. 616, 
243 N.Y. 587]. See Marhoffer v. Mar- 
hoffer, 116 N.H. 379, 220 N.Y. 543 
(holding that “ ‘compensation’ means 
the money allowance payable to an 
employee’’). 


15. Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Duart v. Simmons, 
121 N.E. 10, 231 Mass. 313 [error dism 
40 S.Ct...342, 251 U.S. 547, 64 L.Ed. 
408]; Christensen v. Morse Dry Dock 
& Repair Co., 214 N.Y.S. 732, 216 App. 
Div. 274 [appeal dism 154 N.E. 616, 
243 N.Y. 587]. And see infra § 6. 


16. Pyrites Co. v. Davison Chemi- 
cal Co., 4 F.Suppl. 294. 


17. Cross references: 


Contract or injury outside of juris- 
diction see infra §§ 46, 47. 


infra §§ 121-157. 


Mae eae included see infra §§ 


eo etet a federal laws see infra §§ 


18. Holland v. Morley Button Co., 
145 A. 142, 83 N.H. 482; Stacy v. E 
M. Hoyt Shoe Co., 141 ine 467, 83 N.H. 
281 (both so holding with respect to 
the New Hampshire statute [P. L. 
@:.3:0/2) 1§ (119}). 


19. Holland v. ces Button Co., 
145 A. 142, 83 N.H. 482 


Effect on other rights of action and 
defenses see infra XXVI. 


20. Smith v. State Industrial Ac- 
cident Commission, 23 P.(2d) 904, 25 
P.(2d) 1119, 144 Or. 480. 


21. In re Panasuk, 105 N.E. 368, 
217 Mass. 589. 


22. Matthiessen & Hegeler Zinc 
Co. v. Industrial Board, 120 N.E. 249, 
284 Ill. 378. 


23. Johnson vy. Mortenson, 147 A. 
705, 110 Conn. 221, 66 A.I.R. 1428 (so 
holding with respect to the Connecti- 
Serge [Gen. St. (1918) § 5339 et 
seq]). 


24. Jensen v. Southern Pac. Co., 
109 N.E. 600, 215 N.Y. 514, L.B.A. 
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to entitle them to its benefits.?5 


[§ 2] B. Classification. 


1916A 4038, Ann.Cas.1916B 276 (New 
York act). 


25. Moore v. Derees, 117 A. 480, 97 
N.J.Law 378; Tyrrell v. Standard Un- 
derground Cable Co., 160 A. 763, 10 
N.J.Mise. 807; Dias v. New Jersey 
Mfrs.’ Casualty Ins. Co., 132 A. 101, 
4 N.J.Mise. 102 (all three so holding 
with respect to New Jersey statutes). 


26. Montgomery v. Board of Com’rs 
of Erie County, 158 N.E. 278, 25 Ohio 
App. 440. 


27. Hovedsgaard v. Grand Rapids 


Store Equipment Corporation, 5 P. 
(2d) 86, 138 Or. 39. 
28. See Winfield v. New York 


Gent.) ete., R. 'Co., 153 N-Y.S. 499, 1:68 
App.Div. 351, 354 [aff 110 N.E. 614, 
216 N.Y. 284, Ann.Cas.1916A 817 (rev 
on other grounds 87 S.Ct. 546, 244 U. 
S. 147, 61 L.Ed. 1045)] (where the 
court said of the New York act of 
1913: ‘The legislative intent pri- 
marily is not to require any employer 
to make satisfaction to his employee 
for an injury sustained but to make 
all the hazardous businesses con- 
tribute to a fund which shall com- 
pensate for any injury received in 
any one of such employments’); In- 
dustrial Commission of Utah vy. Daly 
Mining Co., 172 P. 301, 304, 51 Utah 
602 (where the court said of Utah L. 
[1917] p 306 c 100: “Employers are 
given the right to elect whether they 
will insure the payment of compensa- 
tion: in the ‘state insurance fund,’ or 
by obtaining insurance with some in- 
surance company, or whether they 
will furnish proof to the commission 
that they are financially able to make 
prompt payment of the compensation 
to their employees. A mere cursory 
reading of the whole act will con- 
vince any one, we think, that the 
Legislature manifestly intended that 
all employers by one of the three 
methods referred to shall in advance 
secure the payment of the compensa- 
tion to which any one of their em- 
ployees may become entitled under 


the act. Such laws are in foree in 
many states’’). 
29. See statutory provisions; and 


Western Indemn. Co. y. Pillsbury, 151 
P. 398, 170 Cal. 686 (explaining the 
provisions of the California act [St. 
(1913) p 279] so providing). 


[a] Foreign systems of legisla- 
tionu.— The foreign acts have been 
grouped by the Washington court in 
speaking of the sources of their own 
act, as follows: “Our legislators, 
with three systems to imitate, chose 
the most sweeping. There was that 
of England, which least interferes 
with employers, a liability act remov- 
ing defenses but prescribing no way 
in which the employer must’ provide 
for the claim. There was that of 


The provisions of 
another act have been said to have no relation to a 
case where plaintiff is not an employee.?® The objec- 
tive of a compensation law has been said to be more 
comprehensive than the principles which govern the 
common-law action of negligence.?? 


Workmen’s compensa- 
tion legislation falls readily into two major classes 
(1) the compensation acts properly so-called, and 
(2) the insurance acts, the distinction being that un- 
der the first class the payment is made by the em- 
ployer in whose service the injury occurs, either di- 
rectly or through the ageney of a private insurer, 
while under the second class provision is made for 
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transfer of the liability for payment from the indi- 
vidual employer to a fund made up of contributions 
in the nature of premium payments exacted from all 
of the employers within the terms of the act.?* Cer- 
tain of the acts partake of both classifications, how- 


ever, in that they make acceptance by the employ- 
er of the state systems of insurance optional.?® ~Both 


self-explanatory 


Denmark and Sweden, in which the 
state issues policies to the employed 
at the master’s expense. Finally, 
there was that of Germany, which 
ours most nearly resembles, and 
which provides both the remedies and 
the fund by compulsory insurance 
with contribution of employers col- 
lectively. Even the German scheme 
was somewhat exceeded; for the 
private parties under our law have no 
participation in the management, nor, 
during a first period of three months, 
does our workman contribute some- 
thing toward the loss, as he did under 
the German.” Stertz v. Industrial 
Ins. Commn., 158 P. 256, 258, 91 Wash. 
588, Ann.Cas.1918B 354. 


[b] Washington act “is not an 
employers’ liability act. It is not 
even an ordinary compensation act. 
It is an industrial insurance statute.” 
Stertz v. Industrial Ins. Commn., 158 
P. 256, 259, 91 Wash. 588, Ann.Cas. 
1918B 354. 


30. Berry v. M. F. Donovan, 115 A. 
250, 120 Me. 457, 25. A.L.R. 1021. See 
Albanese v. Stewart, 138 N.Y.S. 942, 
78 Misc. 581, 583 (where the court 
said: “The New Jersey act is not a 
compulsory statute. It is a so-called 
optional or elective statute. The act, 
in section 2, paragraph 9, provides 
that a contract of hiring shall be 
presumed to have been made under 
the act unless a contract of employ- 
ment or a notice sent by either party 
to the other shall otherwise provide, 
and no such contract has been made 
or notice sent by either party in this 
case. The statute, therefore, becomes 
compulsory only in the event that nei- 
ther party disaffirms it’). Middleton 
v. Texas Power, etc., Co., 185 S.W. 556, 
108 Tex. 96 (explaining the operation 
of the elective features of the Texas 
act [Act 33d Leg. c 179] as affecting 
employers and employees). 


[a] Acts held elective, voluntary, 
or optional—(1) Connecticut act. 
Falvey v. Sprague Meter Co., 151 A. 
182, 111 Conn. 693; Hopkins vy. Match- 
less Metal Polish Co., 121 A. 828, 99 
Conn. 457. (2) Illinois act. Vaugh- 
an’s Seed Store v. Simonini, 114 N.E. 
168, 165, 275 Ill. 477 (‘‘elective on the 
part of the employer’); Deibeikis v. 
Link-Belt Co., 104 N.E. 211, 261 I11. 
454. (8) Indiana act. Hagenback v. 
Lippert, 117 N.B. 531, 66 Ind.App. 261. 
(4) Iowa act. Pierce v. Bekins Van 
& Storage Co., 172 N.W. 191, 185 Iowa 
1346. (5) Kansas act. Shade v. Ash 
Grove Lime, etc., Co., 144 P. 249, 93 
Kan. 257. (6) Louisiana act.. Ford, 
Bacon & Davis v. Volentine, 64 F.(2d) 
800. But see Boyer v. Crescent Pa- 
per Box Factory, 78 So. 596, 599, 148 
La. 368 (where the court, with refer- 


ence to the Louisiana act, said: ‘The 
Hmployers’ Liability Act, recently 


adopted in 1914, giving compensation 


the compensation and the insurance acts are subject 
to a further classification as (1) “voluntary” or 
“elective,” and (2) “compulsory,” the terms being 


and the*distinetion being in that 


the persons affected have an option to accept or 
to reject the provisions of an elective act, while no 
such option.is conferred in case, of a compulsory 
act.2® Some of the acts are compulsory as to all em- 


to the injured employee instead of 
the action for damages which was his 
exclusive remedy theretofore for per- 
sonal injuries, is not clear from dif- 
ficulties in its interpretation. It may 
have been taken from compensation 
acts of different states, and that may 
have led to some confusion in the act. 
Its terms would import that it was 
both a compulsory and a voluntary 
law at the same time’’). (7) Maine 
act. Berry v. M. F. Donovan & Sons, 
115 A. 250, 120 Me. 457, 25 A.L.R. 1021; 
Gauthier v. Penobscot Chemical Fiber 
Co., 113 A. 28, 120 Me. 73; Mailman 
v. Record Foundry & Machine Co., 
106 A. 606, 118 Me. 172. (8) Massa- 
chusetts act. Devine’s Case, 129 N.E. 
414, 136 Mass. 588. (9) Michigan act. 
Roberts v. I. X. L. Glass Corporation, 
244 N.W. 188, 259 Mich. 644; Crane 
yv. Leonard, Crosette & Riley, 183 N. 
W. 204, 214 Mich. 218, 18 A.LAR. 285. 
(10) Missouri act. Hartman v. Un- 
ion Blectric Light & Power Co., 53 
S.W.(2d) 241, 331 Mo. 230; Oren v. 
Swift & Co., 51 S.W.(2d) 59, 330 Mo. 
869;' Kemper v. Gluck, 39 S.W.(2d) 
330, 327 Mo. 735 [aff (App.) 21 S.W. 
(2d) 922, and cert den 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 551]; Warren v. 
American Car & Foundry Co., 38 S. 
W.(2d) 718, 327 Mo. 755; De May v. 
Liberty Foundry Co., 37 S.W.(2d) 640, 
327 Mo..495; Mayberry v. Fruin-Col- 
non Contracting Co., 37 S.W.(2d) 574, 
327 Mo. 386; State v. Missouri Work- 
men’s Compensation Commission, 8 
S.W.(2d) 897, 320 Mo. 893; Hope v. 
Barnes Hospital, (Mo.App.) 55 S.W. 
Cad) 319. (11) New _ Jersey act. 
Barnhart v. American Concrete Steel 
Co., 125 N.E. 675, 227 N.Y. 531 (so 
holding with reference to the New 
Jersey act). (12) Oregon act. West 
v. Kozer, 206 P. 542, 104 Or. 94. (13) 
Tennessee act. Battle Creek Coal & 
Coke Co. v. Martin, 290 S.W. 18, 155 
Tenn. 34; Smith v. Van Noy Inter- 
state Co., 262 S.W. 1048, 150 Tenn. 25, 
385 A.L.R. 1409; Western Union Tele- 
graph Co. v. Ausbrooks, 257 S.W. 858, 
148 Tenn. 615,.33,-A:L.R.... 3303), Vans 
trease v. Smith, 227 S.W. 1028, 143 
Tenn. 254. (14) West Virginia act. 
Foughty y. Ott, 92 S.E. 143, 80 W.Va. 
88; Gooding v. Ott, 87 S.E. 862, 77 
W.Va. 487, L.R.A.1916D 637. 


[b] Acts held compulsory.—(1) 
Arizona act. Ocean Accident & Guar- 
antee Corporation v. Industrial Com- 
mission of Arizona, 257 P. 644, 32 
Ariz. 275. (2) California act. North 
Alaska Salmon C@ v. Pillsbury, 162 
PP 98, iat: Cale, sby: MlEyecltO ley ea) Gd Ons 
Smith v. Van Noy Interstate Co., 262 
S.W. 1048, 150 Tenn. 25, 85 A.L:R. 
1409 (so holding with reference to the 
California act). (3) New York act. 
Cameron v. Ellis Constr. Co., 169 N. 
BE. 622, 252 N.Y. 394 [remittitur am 
171, N.E. 782, 2538 N.Y. 559, and foll 
Arnink v. Caflisch, 247 N.Y.S. 885, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ployers employing more than a stated number of em- 
ployees, and elective as to those employing fewer ;** 
several are, or have been construed as, elective as to 
employers generally but compulsory as to the state 
and municipalities,*? or remove public corporations 
from the application of limitations of the number of 
employees applicable to other employers;** others 
are elective as to the employee and compulsory as to 


the employer.** 


Determination of compulsory or elective character. 
The history of a compensation act®® and a comparison 
of it with the act it superseded*® may be referred to 
as showing its compulsory character. 
in an act of elective provisions which are merely in- 
eidental does not prevent it from being compulsory 
as to the insurance of the payment of compensation 
and make it elective,*7 nor does the provision of se- 


887, 232 App.Div. 713, and Copeland 
v. Foundation Co., 177 N.E. 143, 256 
N.Y. 568]; Barnhart v. American Con- 
erete Steel Co., 125 N.E. 675, 227 N. 
VS. Faillh (4) North Carolina act. 
Hanks y. Southern Public Utilities 
Co., 167 S.E. 560, 204 N.C. 155. (5) 
North Dakota act. State v. Watland, 
201 N.W. 680, 51 N.D. 710, 39 A.L.R. 
1165S. (6) Oklahoma act. Sheehan 
Pipe Line Const. Co. v. State Indus- 
trial Commission, 3 P.(2d) 199, 151 
Okl. 272. (7) Utah act. Industrial 
Commission of Utah vy. Daly Mining 
Co., 172 P. 301, 51 Utah 602. (8) 
Washington act. Shaughnessy v. 
Northland §S. S. Co., 162 P. 546, 94 
Wash. 325. i 


Election to accept act see infra §§ 
259-269. 


Validity as determined by compul- 
sory or elective character see infra 
S17: 


31. See statutory provisions; and 
State v. Industrial Commission, 111 
N.E. 299, 92 Ohio St. 434, L.R.A.1916D 
944, Ann.Cas.1917D 1162 (holding that 
the principal change made by the 
later act [103 Ohio L. p 72] as com- 
pared with the former [102 Ohio L. p 
524] was to this effect). ‘ 


Employers of particular numbers 
of employees see infra §§ 127-136. 


32. See statutory provisions; and 
City of Butte v. Industrial Acc. Bd., 
156 P. 130, 52 Mont. 75 (interpreting 
the Montana statute [L. (1915) c 96] 
as so providing); Town of German- 
town vy. Industrial Commission, , 190 
N.W. 448, 178 Wis. 642, 31 A.L.R. 1284 
(where the court said: ‘In passing 
this act the Legislature made it elec- 
tive as to private employers, but, hav- 
ing in mind that the state and mu- 
nicipalities should set a good exam- 
ple, made the law mandatory as to 
them’’). 


Governmental body or entity as 
employer see infra §§ 153, 154. 


33. See statutory provisions. 


34. Ocean Accident & Guarantee 
Corp. v. Industrial Commission of 
Arizona, 257 P. 644, 647, 32 Ariz. 275; 
Consolidated Arizona Smelting Co. v. 
Ujack, 139 P. 465, 15 Ariz. 382, 389; 
Industrial Commission v. Daly Min- 
ing Co., 172 P. 301, 51 Utah 602. 


“This act, so far at least as the 
employer is concerned, is compulsory 
in its nature.” Ocean Accident & 
Guarantee Corp. v. Industrial Com- 
mission of Arizona, supra. 


“Our Constitution and compensa- 
tion act make the compensation pro- 
vided compulsory upon the part of 
the employer, and optional on the 
part of the employee.” Consolidated 
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vere penalties for violations of the act,?® nor the in- 
clusion of a provision for the posting of notices by 
employers that they have complied with the provi- 
sions of the act,?® nor provision that employers who 
have obtained insurance may, under certain condi- 
tions, withdraw from such insurance. 
pensation act will not be held coercive or compulsory 
on mere speculation or conjecture,*? nor because of 


40 But a com- 


the possibility of such a general acceptance that a 


The inclusion 


Arizona Smelting Co. v. Ujack, supra. 


35. Camunas v. New York & P. R. 
SwiS»,Co., 260 EF. 404520471 C.C. A.) 76 
(citing the fact that “this new [Puer- 
to Rico] act was passed at the next 
Session of the Legislature after the 
Supreme Court of the United States 
had sustained the constitutionality of 
compulsory acts’’). 


36. Camunas v. New York & P. R. 
S. S. Co., supra (citing the facts “that 
the old [Puerto Rico] act, which con- 
tained in repeated and explicit form 
provisions for the exercise of elec- 
tion both by employers and em- 
ployees, was expressly repealed; that 
the new act follows in general plan 
the old act, except in the elimination 
of these express provisions for elec- 
tion’’). 

37. Industrial Commission v. Daly 
pep Ins Co 4liZgP 20d, 305 vol pUtah 
602. 


38. Industrial Commission vy. Daly 
Mining Co., supra. 


39. Industrial Commission v. Daly 
Mining Co., supra. 


“The purposes of the act requiring 
such notices to be posted is not to dis- 
tinguish employers who have com- 
plied with the act from those who 
have not, but . its purpose is 
to inform all those who may seek 
employment without further inquiry 
that the payment of compensation to 
which they may become entitled is 
secured as provided in the act.” In- 
dustrial Commission y. Daly Mining 
Co., supra. 


40. Industrial Commission vy. Daly 
Mining Co., supra. 


41. State v. Creamer, 97 N.E. 602, 
85 Ohio St. 349, 394, 39 L.R.A.N.S. 694; 
Borgnis v. Falk Co., 133 N.W. 209, 
147 Wis. 327, 356, 37 L.R.A.N.S. 489. 


“We meet the objection that the 
law, while in its words presenting to 
employer and employee a free choice 
as to whether he will accept its terms 
or not, is in fact coercive, so that 
neither employer nor employee can be 
said to act voluntarily in accepting 
it. As to the employer, the argument 
is that the abolition of the two de- 
fenses is a club which forces him to 
accept; and as to the employee, the 
argument is that if his employer ac- 
cepts the law the employee will feel 
compelled to accept also through fear 
of discharge if he do not accept. Both 
of these arguments are based upon 
conjecture. Laws cannot be set aside 
upon mere speculation or conjecture.” 
Borgnis v. Falk Co., supra. 


“On account of the common law 
and statutory rights still preserved 
to the parties by this statute (as we 


large part of the labor employed within the state will 
come under its operation.*? 
broadly stated that a compensation act cannot be 
held coercive when the only result attaching to non- 
acceptance is the deprivation of rights of whieh a 
citizen may lawfully be deprived without reference 
to any statute which might either be accepted or re- 
jected.4® Or, more concretely, a compensation act is 


Further, it has been 


have pointed out).in cases where the 
election is made to come under its 
provisions as well as not to do so 
taken in connection with the advan- 
tage to each which the plan contem- 
plates, we cannot say that the statute 
is coercive. As was said in the Wis- 
consin case: ‘Laws cannot be set 
aside upon mere conjecture or specu- 
lation. The court must be able to 
say with certainty that an unlawful 
result will follow.’ We do not see 
how any such thing can be said here. 
Every consideration of prudence and 
self interest (things not easily asso- 
ciated with compulsion and coercion) 
would seem to lead an employee to 
voluntarily make the contribution and 
waiver contemplated.” State v. 
Creamer, supra. 


42. State v. Creamer, 97 N.E. 602, 
85 Ohio St. 349, 39 L.R.A.N.S. 694. 


43. Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 69 A.L.R. 719; Hunter v. 
Colfax Cons. Coal Co., 154 N.W. 1037, 
1069, 157 N.W. 145, 175 Iowa 245, L. 
R.A.1917D 15, Ann.Cas.1917E 803. 


“If the Legislature may validly 
say: You shall not defend with con- 
tributory negligence, nor with fault 
of fellow servants; you must prove 
you are not in fault for the injury 
suffered by your servant while doing 
your work; you must effect insurance 
so that your insolvency may not leave 
him a crippled public charge, or make 
a public burden of his dependents; 
you may contract with each other to 
arbitrate summarily, effectively and 
cheaply, and the award shall be not 
more than a stated sum, and you shall 
not contract for less payment—can 
validly compel all this without enact- 
ing a workman’s compensation act— 
then how can the saying that these 
things you shall lose and these things 
you shall do unless you accept the act 
be undue compulsion? One who is at 
liberty to do or not to do a thing can 
always say, I will not do what I can 
refuse to do, with or without reason, 
unless you do what I demand. There 
can be no coercion in the sight of the 
law effectuated by doing or not doing 
what one has the absolute right to do 
or not to do, no matter what terms 
are attached to doing or refraining. 
One who has absolute right to do or 
not to do a thing can attach to his 
doing or not doing any condition, no 
matter how unreasonable or arbi- 
trary. The remedy is refusal to ac- 
cede to the unreasonable demand. To 
threaten one with suit on a note and 
resulting costs unless something ask- 
ed be done is not duress if the note 
is confessed and due. One having a 
house to lease may decline to lease it 
unless the proposing tenant will agree 
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not rendered compulsory by the fact that common- 
law defenses are withdrawn from employers who do 
not elect to come under its operation,** nor because 
a particular right of action is withdrawn in the case 
of an employee who does not accept the compensa- 
tion provided by the act and whose employer has 
elected to be bound by its provisions.*® An act can- 
not be regarded as compulsory for the reason that in 
the absence of notice to the contrary acceptance of 


to stay away from church, or to eat 
nothing but tomatoes—the remedy is 
to get another house. onstitutional 
rights can be waived. That such 
waiver itself works a violation of the 
Constitution where the inducement to 
waive does nothing prohibited by the 
Constitution is inconceivable. The 
only penalty for nonacceptance of 
this act is the infliction of what the 
Legislature may do in any event. 
This is not invidious compulsion.” 
Hunter v. Colfax Cons. Coal Co., su- 
pra. 


44. Conn.—Hotel Bond Co.’s Ap- 
peal, 93 A. 245, 89 Conn. 143. 


Ga.—Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719. 


Mass.—In re Opinion of Justices, 
96 N.E. 308, 209 Mass. 607. 


Ohio.—State v. Creamer, 97 N.E. 
Awe 85 Ohio St. 349, 39 L.R.A.N.S. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Compare Boody vy. K., etc., Mfg. Co., 
90 A.) 859, 77 N.H. 208, 209, L.RwA. 
1916A 10, Ann.Cas.1914D 1280 (where 
the court, assuming the New Hamp- 
shire act to be elective said: “In other 
words, the means the legislature de- 
vised to induce employers to accept 
the provisions of the act was to take 
from those who do not accept it about 
the only real defense to an action by 
a servant which is open to his em- 
ployer at common law’’). 


[a] In Kentucky (1) a contrary 
conclusion was reached as to IL. 
(1914) e 78, the court saying: “If any 
employer Should determine that he 
wanted to carry his own risk and 
make his own contracts instead of 
having the law to make a contract for 
him, he can do so. He can operate 
his industries and pursue his busi- 
ness, however hazardous, and ignore 
this act entirely. But what is the 
result? The law says to this employ- 
er: ‘You may go on with your busi- 
ness industries, but if one of your 
employees is injured or killed, you 
shall not avail yourself of the fol- 
lowing defenses—the defense of the 
fellow-servant; the defense of the 
assumption of risk; or the defense of 
contributory negligence.’ These are 
practically all the defenses the em- 
ployer has, and they are taken from 
him unless he accepts the provisions 
of this act. He cannot, under these 
conditions, successfully defend any 
suit for personal injury. If he is 
sued by an injured employee, about 
the only question a jury will have to 
determine will be the amount of re- 
covery. Under these conditions an 
employer has practically no choice, 
no volition. If he continues to oper- 
ate his business, he is compelled to 
pay his premiums into the fund and 
accept the provisions of the act.” 
Kentucky State Journal Co. v. Work- 
men’s Compensation Bd., 170 S.W. 437, 
1166, 161 Ky. 562, 570, L.R.A.1916A 
389, Ann. Cas.1916B 1273; State Jour- 
nal Co. v. Workmen’s Compensation 
Board, 172 S.W. 674, 162 Ky. 387, L.R. 
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ed.*8 


the employer.*® 


A.1916A 402. (2) The act of 1916 (L. 
[1916] ¢ 33) is held not compulsory in 
this respect, however. Greene v. 
Caldwell, 186 S.W. 648, 170 Ky. 571, 
Ann.Cas.1918B 604. 


45. Metropolitan Casualty Ins. Co. 
of New York vy. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719; In re Opin- 
ion of Justices, 96 N.E. 308, 209 Mass. 
607 (holding that deprivation, under 
such circumstances, of the right to 
maintain an action for death under 
the employers’ liability act did not 
constitute legal compulsion). 


[a] In Kentucky (1) a contrary 
conclusion was reached with refer- 
ence to L. (1914) c 73, the court say- 
ing: ‘The action.of thé employer in 
paying into this fund his premiums 
and accepting the benefits of this act 
necessarily brings the employee with- 
in the act. The employee can go no- 
where else, he has been legislated out 
of his causes of action, and all he can 
do is to accept such amount as is al- 
lowed him by this board of compensa- 
tion. The Legislature has no right to 
say to one of its citizens that ‘unless 
you accept the provisions of a law 
impairing your constitutional rights, 
it will take from you other rights 
more valuable.’ In the light of Sec- 
tion 54 of the Constitution [this sec- 
tion provides that the Legislature 
“shall have no power to limit the 
amount to be recovered for injuries 
resulting in death or for injuries to 
persons or property’”], we must treat 
the contract made by the employee 
under the provision of this act as 
compulsory and _ therefore’ void.” 
Kentucky State Journal Co. yv. Work- 
men’s Compensation Bd., 170 S.W. 437, 
1166, 161 Ky. 562, 569, L.R.A.1916A 
389, Ann.Cas.1916B 1273; State Jour- 
nal Co. v. Workmen’s Compensation 
Board, 172 S.W. 674, 162 Ky. 387, L. 
R.A.1916A 402. (2) The act of 1916 
(L. [1916] ec 33) is held not com- 
pulsory in this respect, however. 
Greene v. Caldwell, 186 S.W. 648, 170 
Ky. 571, 579, Ann.Cas.1918B 604 
(where the court said: “It is true 
that under section 76b the employee 
who does not elect to accept the act 
and who brings an action to recover 
damages for personal injuries, sus- 
tained by the alleged negligence of 
the employer who has accepted its 
provisions, may be met with the de- 
fenses that he was guilty of contribu- 
tory negligence, or that the injuries 
complained of were caused by the 
negligence of a fellow servant, or that 
he assumed the risk of the accident 
that resulted in his injury. But, 
clearly, the fact that the employer 
may rely on these defenses is far 
from denying to the employee the 
right to recover for injuries caused 
by the negligence of the employer. 
He still has his cause of action as 
he has always had, and the employer 
has only the right to rely on defenses 
pas he always had the right to rely 
on’). 


46. Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 NW. 145,175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803; Matheson y. Minneapolis 
St. R. Co., 148 N.W. 71, 126 Minn. 286, 
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its provisions is presumed on the part of the employ- 
er*® or the employee.*? 


[§ 3] C. Employers’ Liability Acts Distinguish- 
The distinction between the compensation acts 
and the employers’ liability acts lies in the fact shat 
the recovery under the compensation acts is not bas- 
ed on any theory of actionable wrong on the part of 


295, L.R.A.1916D 412. 


“The choice is no less voluntary 
and optional because a party is deem- 
ed to have accepted these provisions 
unless he give notice to the contrary, 
than it would be‘if he were deemed 
not to have accepted then until he 
gave notice to that effect.” Mathe- 
son v. Minneapolis St. R. Co., supra. 


fa] Illinois act of 1913 has been 
held not to give an unreasonably 
short time in which to elect. Victor 
Chemical Works v. Industrial Bd., 
113. NCE. 21738, (274 D1 12,6 Ann: Cas: 
1918B 627. 


47. Mackin y. Detroit-Timkin Axle 
Co., 153 N.W. 49, 187 Mich. 8; Mathe- 
son v. Minneapolis St. R. Co., 148 N. 
W. 71, 126 Minn. 286, L.R.A.1916D 
412. Compare Rhodes v. J. B. B. Coal 
Coty 9072'S. Bn 96,7(8005 8-09 PW Vado dt 
(holding that “our statute . . . is 
compulsory upon the employee to the 
extent only that if he remains in the 
service of his employer after notice 
that the latter has elected to come 
under the statute, and has complied 
with the requirements thereof, he 
shall be deemed to have waived his 
common law right of action for inju- 
ries sustained”). But see State Jour- 
nal Co. v. Workmen’s Compensation 
Bd., 172 S.W. 674, 162 Ky. 387, 388, 
L.R.A.1916A 402 (where the court said 
on rehearing: “Some provision should 
be made in the act whereby the em- 
ployee signifies his acceptance of the 
provisions of the act by some affirma- 
tive act on his part. Silence on this 
subject should not be construed into 
acceptance’’). 


48. Employers’ liability acts see 
Master and Servant §§ 384, 385; and 
passim seq. 


49. Lewis & ‘Clark v. Industrial 
Acc. Bd., 155 P. 268, 52 Mont. 6, L.R.A. 
1916D 628; Winfield v. New York 
Cent., etc., R. Co.; 110 N.E. 614, 216 
N.Y. 284, Ann.Cas.1916A 817 [rev on 
other grounds 37 S.Ct. 546, 244 U.S. 
147, 61 L.Ed. 1045]. See Stacy v. F. 
M. Hoyt Shoe Co., 141 A. 467, 468, 83 
N.H. 281 (where the court said, the 
“defendant” referred to being the les- 
see of a machine owned by the em- 
ployer of plaintiff releasor’s intestate: 
“The release recites that the 
payment is,made under the Employ- 
ers’ Liability and Workmen’s Com- 
pensation Act. This statement is am- 
biguous because the statute referred 
to (P. L. ¢ 178) as indicated by its 
title, is of a dual character. It pro- 
vides compensation to injured work- 
men in certain employments and un- 
der certain conditions, and establish- 
es a new rule of liability for damages 
to injured employees if compensation 
is not available to them. There is 
nothing toa indicate whether 
the payment was *nade in settlement 
of a claim for compensation with 
which the defendant could have no 
concern, or a claim for damages for 
which the defendant might be jointly 
liable. Hither of these claims might 
have been made under the statute re- 
ferred to’);. Gregutis v. Waclark 
Wire Works, 92 A. 354, 86 N.J.Law 
610; 612 (where the court said: ‘The 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 4] D. Occupational Diseases Acts Distinguish- 
Tn at least one jurisdiction, the distinctness of 


a workmen’s compensation act and an occupational 
Where by statute the 


ed.5° 


disease act has been noted.*! 
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provisions of ‘a workmen’s compensation act have 
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been made applicable to occupational diseases aris- 
ing out of industries named,°? cases involving such 
application have been treated in the appropriate sec- 
tions of this title. 


II, NATURE AND FOUNDATION OF RIGHT TO, AND LIABILITY FOR, 


[6 5] A. Statutory Foundation; 
The right to workmen’s compensa- 


Common Law. 


act of April 4th, 1911 (Pamph. L., p 
134), to which hereinafter we shall 
have occasion to refer, is sometimes 
called the ‘Workmen’s Compensation 
act’ and sometimes the ‘Employers’ 
Liability act.’ Counsel in the present 
case call it the latter. Of course, it 
has the characteristics of both, yet, 
since its chief purpose was compen- 
sation to injured workmen or their 
dependents, we think it is more prop- 
erly to be referred to as the ‘Work- 
men’s Compensation act,’ rather than 
the ‘Employers’ Liability act.’ The 
act of April 13th, 1909 (Pamph. L., 
p. 114), is of the latter character’). 


[a] “Liability and compensation 
statutes are not to be grouped to- 
gether.—They are the antipodes of 
labor legislation, having their founda- 
tion in essentially different social and 
economic ideas. The common law of 
England and America and the Civil 
Code of continental Europe furnished 
but a single remedy for a servant’s 
injury—an action for damages in 
which it was made to appear that the 
negligence of the master was a proxi- 
mate cause of the injury. The harsh- 
ness of the rule was emphasized when 
there was ingrafted on it the defenses 
of contributory negligence (Butter- 
field v. Forrester, 11 Hast 60, 103 Re- 
print 926, 19 E.R.C. 189), fellow serv- 
ant’s negligence (Murray vy. Co, 
26 S.C.L. 385, 36 Am.D. 268; Priest- 
ley v. Fowler, 3 M.&W. 1, 150 Reprint 
1030, 19 E.R.C. 102), and assumption 
of risk (Farwell v. Boston, etc., R. 
Corp., 
339; Laning v. New York Cent., etc., 
RinC0.,449) Navn yb27, 10) Amen 4175 16 
Am.Neg.Cas: 747). With the increas- 
ed hazards consequent upon the use 
of high explosives, complicated and 
dangerous machinery, and the power- 
ful agencies of steam and electricity, 
the percentage of injured employees 
having justiciable claims rapidly in- 
creased, until relief was sought in lia- 
bility statutes which modified or eli- 
minated some or all of the common- 
law defenses. But whether the rem- 

_edy was sought at common law or 

under an employers’ liability statute, 
the actionable wrong of the master, 
or actionable wrong for which the 
master was liable under the maxim 
respondeat superior, was the gist of 
the claim for damages and the basis 
of any right to recover. .-. . Com- 
pensation laws proceed upon the the- 
ory that the injured workingman is 
entitled to pecuniary relief from the 
distress caused by his injury, as a 
matter of right, unless his own will- 
ful act is the proximate cause, and 
that it is wholly immaterial whether 
the injury can be traced to the neg- 
ligence of the master, the negligence 
of the injured employee or a fellow 
servant, or whether it results from 
an act of God, the public enemy, an 
unavoidable accident, or a mere haz- 
ard of the business which may or 
may not be subject to more exact 
classification.” Lewis & Clark v. In- 
dustrial Acc. Bd/ 155 P. 268, 269, 52 
Mont. 6, L.R.A.1916D 628. 


4 Metc. (Mass.) 49, 38 Am.D.. 


COMPENSATION IN GENERAL 
[By Manurt PRENNER] 


Relation to 


[b] “The Federal Employers’ Lia- 
bility act (1) is an act, as its name 
imports, to regulate the liability of 
employers, and, as its body shows, 
is applicable only to liability in tort 
for negligence. No new right of ac- 
tion is given; all that is done is to 
take away certain defences which had 
come to be thought unjust. The le- 
gal liability of the employer under 
the act does not depend upon the 
terms of the contract of service, and 
is neither increased nor diminished 
thereby. The amount of the pecuni- 
ary liability is in no way regulated 
or limited. The act applies only to 
certain classes of employers. In all 
these respects the Workmen’s Com- 
pensation act differs. Liability there- 
under is contractual, and while the 
contract liability is implied from 
silence, either party is at liberty to 
adopt or reject the statutory contract. 
A new right of action is given, of a 
character unknown to our law, at 
least for several centuries. The lia- 
bility of the employer depends not 
on any fault of his own or his serv- 
ants, but on whether by act or by 
silence, he has adopted the statutory 
terms. The amount of his pecuniary 
liability is fixed by statute and not 
by the verdict of a,jury. Employer 
and employee adopt as a part of their 
contract a. novel method of procedure 
in which the liability and the compen- 
sation are determined by the judge 
instead of by a jury. And the com- 
pensation is ordinarily meant to be 
paid by installments, in lieu of wages 
as it were, and may be changed if 
circumstances change. The scheme 
is more like a pension scheme than 
a liability for a breach of contract, 
or damages in tort. The difference 
between the two kinds of legislation 
is illustrated in our act. Section 1 
is an employer’s liability act similar 
to the act of congress, and regulates 
the liability in a common law action 
of tort. Section 2 creates and regu- 
lates the new statutory right. But 
for paragraph 8 of section 2, there 
might have been a double recovery, a 
recovery for the tort in a common law 
action, and a recovery of the statu- 
tory compensation by means of the 
statutory procedure. Nor would that 
double recovery have been illegal, 
however unjust it might be and was 
in fact considered to be by the legis- 
lature; for compensation by way of 
pension from the master is quite dif- 
ferent in character from compensa- 
tion by a tort-feasor, master or third 
person, for a wrong not arising out 
of contract.” Rounsaville v. Central 
R. Co., 94 A. 392, 87 N.J.Liaw 371, 372 
[rev on other grounds 101 A. 182, 90 
N.J.Law 176]. (2) “A recognition of 
the principles upon which the Fed- 
eral and state statutes are founded 
will demonstrate that they are not 
in pari materia. The federal Employ- 
ers’ Tie, Act prescribes the rules 
under whic certain employers are 
liable to their employees for injuries 
which result to the latter from neg- 
ligence. The Workmen’s Compensa- 
tion Law is radically different in prin- 


tion is wholly statutory,®*? not existing except under 
the circumstances provided in the workmen’s com- 


ciple, purpose, scope and method from 
the Federal Employers’ Liability Act. 
It inaugurated an entirely new meth- 
od of dealing with industrial acci- 
dents. Perhaps, without in- 
accuracy, it may be said that the pri- 
mary purpose of this act was to give 
compensation in those cases where 
no claim of negligence on the part of 


the employer could reasonably be 
made.” Winfield v. New York Cent., 
CLC RANGO., 10: INS 6145 26 Nee 


284, 288, Ann.Cas.1916A 817 [rev on 
other grounds 87 S.Ct. 546, 244 U.S. 
147, 61 I.Wd. 1045). 


50. Occupational diseases see in- 
fra § 357; Master and Servant § 387. 
51. First Nat. Bank v. Wedron 


Silica Co., 184 N.E. 897, 899, 351 Ill. 
560; Labanoski v. Hoyt Metal Co., 
126 N.E. 548, 549, 292 Ill. 218. 


“The Legislature in 1911 passed 
both the Occupational Disease Act 
and the original Workmen’s Compen- 
sation Act (Laws 1911, pp. 314, 330). 
These acts, while passed at the same 
session, were distinct and wnrelated. 
The Legislature thus plainly recog-. 
nized that there was, according to its 
understanding, a distinct difference in 
the field of employment between an 
occupational disease and an acci- 
dental injury. One employer may be 
liable under both acts, depending up- 
on the varied nature of manufactur- 
ing processes and their results upon 
the different employees. Under the 
Occupational] Disease Act of 1911 the 
Legislature directed the diseased em- 
ployee to seek his remedy through an 
action at law; in the case of acei- 
dental injury the employee was di- 
rected to seek his remedy through 
the industrial board. By these dif- 
ferent remedies and methods of re- 
covery the diseased employee obtain- 
ed damages; the accidentally injured 
employee received compensation.” 
First Nat. Bank v. Wedron Silica Co., 
supra. 


“[The Occupational Disease Act] 
and the Workmen’s Compensation Act 
of 1911 were passed at the same ses- 
sion of the Legislature, and were 
clearly intended to apply to different 
conditions and situations.”  Laba- 
noski v. Hoyt Metal Co., supra. 


52. See statutory provisions. 


53. U.S.—Liberato v. Royer, 46 8S. 
Ct. 373, 270 U.S. 535, 70 L.Ed. 719 [aff 
126 A. 257, 281 Pa 227] (Pennsylva- 
nia act); Martin v. Kennecott Cop- 
pen Corporation, 252 F. 207 (Alaska 
act). 


Ariz.—Ocean Accident & Guarantee 
Corp. v. Industrial Commission of 
Arizona, 257 P. 644, 32 Ariz. 275; 
Proops v. Twohey Bros., 240 P. 277, 
29 Ariz. 161. 


Conn.—McDonald v. City of New 
Haven, 109 A. 176, 94 Conn. 403, 10 
A.L.R. 193. 


Ga.—Bussey v. Bishop, 150 S.E. 78, 
a IGN) Fee PAS laa MDE DREN = AN 


Hawaii.—Campsie y. Catton, Neill 
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pensation acts.54 It is not a common-law right,®® for 
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the reason that the acts are in derogation of, or de- 


& Co., 26 Hawaii 737. 


Tll.— Lavin y. Wells Bros. Co., 112 
N.E. 271, 272 Ill. 609; Hill v. Kerens- 
Donnewald Coal Co., 210 Ill.App. 560. 


Ind.—Collwell v. Bedford Stone & 
Construction Co., 126 N.E. 439, 73 Ind. 
App. 344. 


Iowa.—Knudson vy. Jackson, 183 N. 
W. 391, 191 Iowa 947. 


Kan.—Moeser vy. Shunk, 226 P. 784, 
116 Kan. 247. 


La.—Laurant v. Dendinger, Ince., 
120 So. 246, 11 La.App. 77 [rev on 
other grounds 126 So. 600, 127 So. 
755, 13) LavApp:, 234). 


Me.—Saucier’s Case, 119 A. 860, 122 
Me. 325; Scott’s Case, 104 A. 794, 117 
Me. 436. 


Mass.—O’Hara’s Case, 142 N.E. 844, 
248 Mass. 31; Devine’s Case, 129 N. 
BH. 414, 236 Mass. 588. 


Mich.—Schlickenmayer v. City of 
Highland Park, 235 N.W. 156, 253 
Mich. 265. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869; De May v. Lib- 
erty Foundry Co., 37 S.W.(2d) 640, 
327 Mo. 495. 


N.Y.—Cameron vy. Ellis Constr. Co., 
169 N.E. 622, 252 N.Y. 394 [remittitur 
am 171 N.H. 782, 2538 N.Y. 559, and 
foll’ Arnink v. Caflisch, 247 N.Y-S. 
885, 887, 232 App.Div. 713, and Cope- 
land v. Foundation Co., 177 N.E. 1438, 
2OGe Na Yaad. 681. 


_Ohio.—State v. Industrial Commis- 
sion of Ohio, 181 N.E. 476, 125 Ohio 
St. 341; Bozzelli v. Industrial Com- 
mission of Ohio, 171 N.E. 108, 122 
Ohio St. 201; Industrial Commission 
of Ohio vy. Kamrath, 160 N.E. 470, 118 
Ohio St. 1; Industrial Commission v. 
Sodec, 172 N.E. 292, 35 Ohio App. 177. 
See Larimore vy. Perfect, 186 N.E. 739, 
740, 45 Ohio App. 136 (holding that 
“the Workmen’s Compensation Act is 
purely a creature of statute and is 
governed entirely by statutory regu- 
lations”). 

Okl.—Sheehan Pipe Line Const. Co. 


v. State Industrial Commission, 3 
P.(2d) 199, 151. OKI. 272. 


Tex.—Oilmen’s Reciprocal Ass’n v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
Lumbermen’s’ Reciprocal Ass’n _ v. 
Wilmoth, (Commn.App.) 12 S.W.(2d) 
972 [mod (Civ.App.) 1 S.W.(2d) 415]; 
Southern Casualty Co. v. Morgan, 
(Commn.App.) 12 S.W.(2d) 200 [aff 
(Civ.App.) 299 S.W. 476, and reh den 
(Commn.App.) 16 S.W.(2d) 533]; City 
of Tyler v. Texas Employer’s Ins. 
Ass’n, (Commn.App.) 288 S.W. 409 
[rev (Civ.App.) 283 S.W. 929, and reh 
den (Commn.A'pp.) 294 S.W. 195]; 
Vestal v. Texas Employers’ Ins. Ass’n, 
(Commn.App.) 285 S.W. 1041 [rev 
(Civ.App.) 271 S.W. 225]; Indemnity 
Ins. Co. of North America v. Jago, 
(Civ.App.) 12 S.W.(2d) 817. 


Utah.—W oldberg Vv. Industrial 
Commission of Utah, 279 P. 609, 74 
Utah 309. 


Wash.—Denning v. Quist, 19 P.(2d) 
656, 172 Wash. 83; Denning v. Quist, 
296 P. 145, 160 Wash. 681. 


Wis.—Val Blatz Brewing Co. v. 
Gerard, 230 N.W. 622, 201 Wis. 474; 
Montello Granite Co. v. Schultz, 222 
N.W. 315, 197 Wis. 428. 


See Cook v. Massey, 220 P. 1088, 
1089, 38 Idaho, 264, 35 L.R.A. 200 
(holding that “the Workmen’s Com- 
pensation Law is purely statutory’); 
Sullivan vy. Anselmo Mining Corpora- 


tion, 268 P. 495, 498, 82 Mont. 543 
(holding that “the Workmen’s Com- 
pensation Act is wholly statutory’’). 


[a] Rule limited.—‘‘We notice the 
form of pleading usually before the 
courts include[s] the postulate that 
the rights sought to be enforced and 
the remedies claimed are purely stat- 
utory; |“bult 42 the assumption 
is well based only when it includes 
recognition of voluntary agreement 
to put the statutory terms into ef- 
fect.” Southern Casualty Co. v. Mor- 
gan, (Tex.Commn.App.) 12 S.W.(2d) 
200, 201 [aff (Civ.App.) 299 S.W. 476, 
and reh den (Commn.App.) 16 S.W. 
(2d) 533]. 


54. Ariz.—Proops v. Twohey Bros., 
240 P. 277, 29 Ariz. 161. 


Me.—Saucier’s Case, 119 A. 860, 122 
Me. 325. . 


Mich.—Michigan Employers’ Cas- 
ualty Co. v. Doucette, 188 N.W. 507, 
218 Mich. 363. 


Mo.—Glaze v. Hart, 36 S.W.(2d) 684, 
225 Mo.App. 1205... See .Kristanik v. 
Chevrolet Motor Co., 41 S.W.(2d) 911, 
912, 226 Mo.App. 89 (holding that “the 
rights of the parties _. must be 
determined by the provisions of the 
act’) > 


Ohio.—Industrial Commission of 
Ohio v. Kamrath, 160 N.E. 470, 118 
Ohio St. 1. 


Okl.—Sheehan Pipe Line Const. Co. 
v. State Industrial Commission, 3 P. 
(2d) 199, 151 OKI. 272. 


Pa.—Howey v. Peppard Bros., 164 
A. 920, 108 Pa.Super. 119. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 288 
S.w. 409 [rev (Civ.App.) 283 S.W. 
929,,and reh den (Commn.App.) 294 
S.W. 195]. 


Wis.—Montello Granite Co. 
Schultz, 222 N.W. 315, 197 Wis. 428. 


ST EDexcourt ys. 1 must look to the 
terms of the act itself to determine 
whether the right to it exists in any 
given case, and, if it does not, the 
only alternative it has is to say so, 
even though, as in this instance, it 
seemingly has the effect of defeating 
one of the purposes of the law.” 
Proops v. Twohey, 240 P. 277, 280, 29 
Ariz. 161. / 


55. U.S.—The Linseed King, 52 S. 
Ct. 450, 285 U.S. 502 [rev 52 F.(2d) 
129, and aff 48 F.(2d) 311]; Southern 
Pacific Co. v. Jensen, 37 S.Ct. 524, 244 
U.S. 205, 61 L.Ed. 1086, L.R.A.1918C 
en Ann.Cas.1917E 900 (New York 
act). 


Ariz.—Proops v. Twohey Bros., 240 
P2497; 294Ariz:, 161. 


Ga.—Bussey v. Bishop, 
169 Ga. 251, 67 A.L.R. 287 


Iowa.—Knudson v. Jackson, 183 N. 
W. 391, 191 Iowa 947. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669; O’Hara’s 
Case, 142 N.E. 844, 248 Mass. 31. 


Mich.—Schlickenmayer v. City of 
Highland Park, 235 N.W. 156, 253 
Mich. 265; Richards v. Rogers Boiler 
and Burner Co., 234 N.W. 428, 252 
Mich. 52 [rev 226 N.W. 871, 248 Mich. 
155]. See Vaivida v. City of Grand 
Rapids, 249 N.W. 826, 827, 264 Mich. 
204 (where it was said: ‘‘The Work- 
men’s Compensation Act . . . has 
no common-law background”). 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869; De May v. Lib- 


Vv. 
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parture from, the common law,5® and are not amend- 


. 


erty Foundry Co., 37 S.W.(2d) 640, 
327 Mo. 495. See Kristanik v. Chevro- 
let Motor Co., 41 S.W.(2d) 911, 912, 
226 Mo.App. 89 (holding that “the act 
is special and entirely out of the 
course of the common law’’). 


N.J.—Baur v. Essex County Ct. C. 
Pl, 95 A. 627, 88 N.J.Law 128. 


N.Y.—Christensen v. Morse Dry 
Dock & Repair Co., 214 N.Y.S. 732, 216 
App.Div. 274 {appeal dism 154 N.E. 
616, 243 N.Y. 587]. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 181 N.E. 476, 125 Ohio 
St. 341; Bozzelli vy. Industrial Com- 
mission of Ohio, 1 N.E. 108, 122 Ohio 
St. 201; Industrial Commission of 
Ohio v. Kamrath, 160 N.E. 470, 118 
Ohio St. 1. 


Tex.—Vestal v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 285 S.W. 
1041 [rev (Civ.App.) 271 S.W. 225]. 


Wash.—Denning v. Quist, 19 P.(2d) 
656, 172 Wash. 83. 


Wis.—Georgia Casualty Co. v. 
American Milling Co., 172 N.W. 148, 
169 Wis. 456. 


56. U.S.—Liberato v. Royer, 46 S. 
Ct. 373, 270 U.S. 535, 70 L.Ed. 719 [aff 
126 A. 257, 281 Pa. 227] (Pennsylvania 
act); New York Central R.:Co. v. 
White, 37 S.Ct. 247, 243 U.S. 188, 61 L. 
Ed: 667, L.R:A.1917D" 1, -Ann:Cas: 
1917D 629 (New York act); Madonna 
v. Wheeling Steel Corporation, 28 F. 
(2d) 710 [eert den 49 S.Ct. 252, 279 
U.S. 838, 73 L.Ed. 985] (West Vir- 
ginia act). 


‘Del.—lIerardi v. Farmers’ Trust Co. 
of Newark, 151 A. 822;. Widdoes v. 
Laub, 129 A. 344, 33 Del. 4. 


Ga.—Austin Bros. Bridge Co. v. 
Whitmire, 121 S.H. 345, 31 Ga.App. 
560; New Amsterdam Casualty Co. v. 
Sumrell, 118 S.E. 786, 30 Ga.App. 682; 
Jones v. Georgia Casualty Company, 
117 S.E. 467, 30 Ga.App. 20 [rev on 
other grounds 119 S.E. 721, 156 Ga. 
664, and vacated on other grounds 120 
S.E. 558, 31 Ga.App. 196). 


Idaho.—Cook v,.. Massey, 220 P. 1088, 
38 Idaho 264, 35 A\L.R. 200. 


Ill.—O’Brien v. Chicago City Ry. 
Co., 187 N.E. 214, 305 Ill. 244; Grand 
Trunk Western Ry. Co. v. Industrial 
Commission, 125 N.E. 748, 291 Ill. 167; 
Keeran v. Peoria, Bloomington & 
Champaign Traction Co., 115 N.E. 636, 
277 Ill. 413; Armour & Co. v. Indus- 
trial Board of Illinois, 197 Ill.App. 363 
[aff 144 N.E. 173, 275 Il]. 328]. 


Iowa.~—Comingore v. Shenandoah 
Artificial Ice, Power, Heat & Light 
Co., 226 N.W. 124, 208 Iowa 430. 


Me.—Scott’s Case, 104 A. 794, 117 
Me. 436. 


Mass.—O’Hara’s Case, 142 N.E. 844, 


1248 Mass. 31. 


Mich.—Boshaw v. J. J. Newberry 
Co., 243 N.W. 46, 259 Mich. 333, 83 A.L. 
R. 412; Richards v. Rogers Boiler and 
Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev 226 N.W. 871, 248 Mich. 155]; 
Wilcox v. Clarage Foundry and Mfg. 
Co., 165 N.W. 925, 199 Mich. 79; 
Andrejwski v. Wolverine Coal Co., 148 
N.W. 684, 182 Mich. 298, Ann.Cas, 
1916D 724. 


Nev.—Virden v. Smith, 210 P. 129, 
46 Nev. 208. 


N.J.—Baur v. Hssex County Ct. c. 
Pl, 95 A. 627, 88 N.J.Law 128. 


N.Y.—Ward v. Erie R. Co., 172 N.Y. 
S. 691, 185 App.Div. 841 [rev on other 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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atory,5? cumulative,®® or supplemental®® thereto, nor’ 
declaratory thereof,°° but wholly substitutional in 
character;®! and likewise it has been said not to be a 
constitutional right®? nor an inherent right;°* but 
the right, where it exists, has been said to be a legal 


grounds 129 N.E. 88, 230 N.Y. 230]. 


Okl.—Ponca City v. Grimes, 288 P. 
951, 244 Okl. 31; Mobley v. Brown, 2 
Pi@d)° 1034, 151 Okl167; 083 “ALTER. 
1014; Mashburn vy. City of Grandfield, 
286 P. 789, 142 Okl. 247; Brooks v. A. 
fs Davis & Co., 254 P. 66, 124 Okl. 


Pa.—Zimmer v. Casey, 146 A. 130, 
296 Pa. 529; Nesbit v. Nesbit, 157 A. 
519, 102 Pa.Super. 554. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 288 
S.W. 409 [rev (Civ.App.) 283 S.W. 929, 
and reh den (Commn.App.) 294 S.W. 
195]; McDonald v. Texas Employers’ 
Ins. Ass’n, (Civ.App.) 267 S.W. 1074. 


Vt.—Wlock v. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. '- 


Va.—Gobble v. Clinch Valley Lum- 
ber Co., 127 S.E. 175, 141 Va. 303. 


Wash.—Hillestad vy. Industrial Ins. 
Commn., 141 P. 9138, 80 Wash. 426, 
Ann.Cas.1916B 789. 


W.Va.—MecVey v. Chesapeake and 
Potomac Telephone Co., 138 S.E. 97, 
103 W.Va. 519; Sole v. Kindelberger, 
114 S.E. 151, 91 W.Va. 608; Rhodes v. 
oar B. Coal Co., 90 S.E. 796, 6S) ee 


See Carmichael v. J. C. Mahan 
Motor Co., 11 S.W.(2d) 672, 673, 157 
Tenn. 613 (holding that “the Compen- 
sation Act . .-. must be construed 
as imposing liabilities without refer- 
ence to the common law. The lan- 
guage of the act defining compensable 
injuries must be construed . 
without reference to conditions under 
which the common law afforded com- 
pensation to an injured employee’’). 


57. Duart v. Simmons, 121 N.E. 10, 
231 Mass. 313 [error dism 40 S.Ct. 342, 
251 U.S. 547, 64 L.Ed. 408]; Soder- 
strom v. Curry & Whyte, 173 N.W. 
649, 143 Minn. 154; Christensen v. 
Morse Dry Dock and Repair Co., 214 
N.Y.S. 732, 216 App.Div. 274 [appeal 
dism 154 N.E. 616, 243 N.Y. 587]. 


58. McRoberts v. National Zinc Co., 
144 P. 247, 93 Kan. 864; Hope v. 
Barnes Hospital, (Mo.App.) 55 S.W. 
(2a) 319; Gayhart v. Monarch Wreck- 
ing Co., 49 S.W.(2d) 265, 226 Mo.App. 
1118; Oilmen’s Reciprocal Ass’n v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
S. S. Catala v. Dagsland, (Can.) [1928] 
3 Dom.L.R. 334. 


59. McRoberts v. National Zinc 
Co., 144 P. 247, 93 Kan. 364; Oren v. 
Swift & Co., 51-S.W. (2d) 59, 330 Mo. 
869; De May v. Liberty Foundry Co., 
37 S.w.(24) 440, 327 Mo. 495; Hope v. 
Barnes Hospital, (Mo.App.) 55 S.W. 


(2d) 319; Gayhart v. Monarch 
Wrecking Co., 49 S.W.(2d) 265, 226 
Mo.App. 1118; Kemper v. Gluck, 


(App.) 21 S.W.(2d) 922 [aff 39 S.W. 
(2d) 330, 327 Mo. 733 (cert den 52 S.Ct. 
29, 284 U.S. 649, 76 L.Ed. 551) ]. 


60. Oren v. Swift & Co., 51 S.W. 
(2d) 59, 3830 Mo. 869; De May v. Lib- 
erty Foundry Cog 387 ’s. W..(2d) 640, 327 
Mo. 495; Hope v. Barnes Hospital, 
(Mo. App.) 55 Sw. (2d) 319. 


61. U.S.—Pyrites Co. v. Davison 
Chemical Co., 4 F.Suppl. 294. 


Cal.—Treat v. Los Angeles Gas and 
Electric® Corporation, 256 P. 447, 82 
Cal.App. 611. 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367. 


Ill.— Matthiessen & Hegeler Zinc Co. 
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yv. Industrial Board, 120 N.E. 249, 284 
11. 378. 


Kan.—McRoberts v. National Zinc 
Co., 144 P. 247, 93 Kan, 364. 


Ky.—Robinson-Pettet Co. v. Work- 
men’s Compensation Board, 258 S.W. 
3.18, 200 IY. GL OF 


Mass.—O’Hara’s Case, 142 N.E. 844, 
248 Mass. 31; Gillard’s Case, 138 N.E. 
384, 244 Mass, 47; Devine’s Case, 129 
N.E. 414, 236 Mass. 588; Duart v. 
Simmons, 121 N.E. 10, 231 Mass. 313 
[error dism 40 S.Ct. 342, 251 U.S. 547, 
64 L.Ed. 408]; In re Gagnon, 117 N.E. 
321, 228 Mass. 334, 21 A.L.R. 1528; In 
re Cox, 114 N-H. 281, 225 Mass. 220. 
See In re Humphrey, 116 N.E. 412, 413, 
227 Mass. 166, L.R.A.1918F 193 (where 
the court said: ‘[The Workmen’s 
Compensation Act] is mainly a substi- 
tute for other common law and statu- 
tory remedies for those persons who 
rightly are included within the de- 
scriptive phrase of employés at com- 
mon law’’). 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869; De May v. Lib- 
erty Foundry Co., 37 S.W.(2d) 640, 
327 Mo. 495; Hope v. Barnes Hospital, 
(App.) 55 S.W.(2d) 319; Gayhart v. 
Monarch Wrecking Co., 49 S.W.(2d) 
256, 226 Mo.App. 1118; Kemper v. 
Gluck, (App.) 21 S.Ww. (24) 922 Patt 39 
S.Ww. (2a) 330, 327 Mo. 733. (cert den 52 
S.Ct. 29,'284 WS 649, 76 L.Ed. 551)1]. 


N.Y.—Sweeting v. American Knife 
Co., 123 N.E. 82, '226 N.Y. 199 [aff 40 
S.Ct. 44, 250 U.S: 596, 63 L.Ed. 1161]; 
Walker vy. Clyde Steamship Co., 109 N. 
BE. 604, 215 N.Y. 529, Ann.Cas.1916B 
87 [rev on other grounds 37 S.Ct. 545, 
244 U.S. 255, 61 L.Ed. 1116]; Christen- 
sen v. Morse Dry Dock & Repair Co., 
214 N.Y.S. 732, 216 App.Div. 274 [ap- 
peal dism 154 N.E. 616, 243 N.Y. 587]; 
Ward =v; brie=Kt Co. A724 NGY. S697, 
185 App.Div. 841 [rev on other 
grounds 129 N.E. 88, 230 N.Y. 230]. 


N.D.—Tandsetter v. Oscarson, 217 
N.W. 660, 56 N.D. 392. 


Ohio.—Rosensteel v. Niles Forge 
and Mfg. Co., 7 Negl.&Comp.Cases 
Ann, 798. 


Or.—Roles Shingle Co. v. Bergerson, 
19 P.(2d) 94, 142 Or. 181. 


Pa.—Blake vy. Wilson, 112 A. 126, 
268 Pa. 469. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 288 
S.W. 409 [rev (Civ.App.) 283 S.W. 
929, and reh den (Commn.App.) 294 S. 
W. 195]; Middleton v. Texas Power 
ae Light Co., 185 S.W. 556, 108 Tex. 
96. 


But compare Anderson vy. Miller 
Scrap Iron Co., 170. N/W. 275, 279, 171 
N.W. 935, 169 Wis. 106 (where the 
court said: ‘“‘We do not regard the 
liability of the employer under the 
Workmen’s Compensation Act merely 
as a substitute for the common-law 
liability of the employer. The liabil- 
ity of the employer under the Com- 
pensation Act rests upon an entirely 
different basis than that of his lia- 
bility at common law’’). 


Effect of act on other causes of 
action and defenses see infra XXVI. 


62. Industria! Commission of Ohio 
v. Kamrath, 160 N.E&. 470, 118 Ohio 
St. 1. Contra Halling v. Industrial 
iat dah of; Utah, 2638iaB. 27877 

a 


63. Industrial Commission of Ohio 


right, not differing from other legal rights.°* 
versely, the liability, of the employer to pay compen- 
sation arises from the law itself,®® and not from the 
common law.**® It has been broadly declared that the 
rights of the parties established by the provisions of 
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Con- 


v. Kamrath, 160 N.E. 470, 118 Ohio 
Stat. , 


G4. Industrial Commission of Ohio 
v. Kamrath, supra. 


65. U.S.—Martin v. Kennecott 
Copper Corporation, 252 F. 207 (Alas- 
ka act). 


Cal.—Alaska Packers’ Ass’n v. In- 
dustrial Commission of California, 
253.P. 926, 200 Cal. 579 [aff 48 S.Ct. 
346, 276 U.S. 467, 72 L.Ed. 656]; North 
Alaska Salmon Co. v. Pillsbury, 162 P. 
93, cat4in Cal. Lj.) bak: A DOL TE Gas 
Moody v. Industrial] Acc. Commission, 
(App.) 260 P. 967; Kirkpatrick v. In- 
dustrial Accident Commission of Cali- 
fornia, 161 P. 274, 31 Cal.App. 668. 


Ill.—Page Engineering Co. v. Indus- 
HL 80 152 N.W. 483, 322 


nd.—In re Duncan, 127 N.E. 289, 
270. 


13° Ind. App. 


Iowa.—Knudson v. Jackson, 183 N. 
W. 391, 191 Iowa 947. 


La.—Vesey v. Peters, 77 So. 948, 
142 La, 1012. 


Mich.—Schlickenmayer v. City 
Highland Park, 285 N.W. 156, 
Mich. 265. 


N.J.—Troth v. Millville Bottle 
Works, 98 A. 435, 89 N.J.Law 219 [aff 
91 A. 1031, 86 N.J.Law 558). 


N.Y.—Cameron v. Ellis Constr. Co., 
169 N.E. 622, 252 N.Y. 394 [remittitur 
am 171 N.B. 782, 253 N.Y. 559, and foll 
Arnink v. Caflisch, 247 N.Y.S. 885, 887, 
232 App.Div. 713, and Copeland v. 
LP ee int Co., 177 N.E. 148, 256 N.Y. 


N.C.—Chambers v. Union Oil Co., 
153 S.E. 594, 199 N.C. 28. 


Utah.—Bingham City Corporation 
v. Industrial Commission of Utah, 
243 P. 113, 66 Utah 390. 


Wis.—Val Blatz Brewing Co. v. 
Gerard, 230 N.W. 622, 201 Wis. 474; 
Sheban v. A. M. Castle & Co., 201 N. 
W. 379, 185 Wis. 282; ‘Anderson Ve 
Miller Scrap Iron Co., 170 N.W. 275, 
171 N.W. 935, 169 Wis. 106. 


[a] Risks of employment.—‘In an 
ordinary suit for damages for person- 
al injury, the workman assumes the 
ordinary risks of the business, but 
the Compensation Act in such cases 
imposes the ordinary risk of the busi- 
ness upon the employer; that is to 
say, the employer and not the work- 
man must assume the ordinary risks 
of the business or employment.” 
Chambers v. Union Oil Co., 153 S.E. 
594, 596, 199 N.C. 28. 


[b] “The measure of the responsi- 
bility of any employer within the 
Workmen’s Compensation Act . ., 
is the compensation provided for in 
the act, computed on the basis of the 
annual earnings of the employee in- 
jured.” Page Engineering Co. v, In- 
dustrial Commission, 152 N.BE. 483, 
485, 322 Ill. 60. 
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66. U.S.—De Biasi v. Normandy 
Water Co., 228 EF. 234: Berton. v. 
aetien, etc., Dry Dock’ Co;.,- 21:95 BY 


Iowa.—Knudson vy. Jackson, 183 N. 
W. 391, 191 Iowa 947. 


Mich.—Schlickenmayer vy. City of 


Highland Park, 235 N.W. 156, 253 
Mich. 265. 
N.J.—Troth v. Millville Bottle 


Works, 98 A. 435, 89 N.J.Law 219 [aff 


232 [71 C.J3.] 


the compensation laws cannot be enlarged, restricted, 
or modified in respect of claims and liabilities within 


their scope-** 


The insurance contract cannot create any right or 
destroy a liability governed by a compensation act.®® 


[§ 6] B. Distinction from Damages. 


91 A. 1031, 86 N.J.Law 558]. 


Wis.—Anderson v. Miller Scrap 
Tron Co., 170 N.W. 275, 276, 171 N.W. 
935, 169 Wis. 106. 


“The liability of the employer at 
common law was that of a wrongdoer 
and therefore tortious in its nature, 

. For that liability the Work- 
men’s Compensation Act has substi- 
tuted another liability.’”” Anderson vy. 
Miller Scrap Iron Co., supra. 


67. Porter v. Industrial Commis- 
sion of Wisconsin, 181 N.W. 317, 173 
Wis. 267. 


68. Porter v. Industrial Commis- 
sion of Wisconsin, supra. 


69. U.S.—Mobile & O. R. Co. v. In- 
dustrial Commission of Illinois, 28 
F.(2d) 228; Martin v. Kennecott Cop- 
aN Corporation, 252 F. 207 (Alaska 
ac 


Ky.—Robinson- -Pettet Co. v. Work- 
men’s Compensation Board, 258 S.W. 
Bly. PAUIL) Uae realise 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Duart v. Simmons, 121 
N.E. 10, 231 Mass. 313 [error dism 
40. 'SiCt. 342, 251 U.S: 547,,64 L.Ed. 
408]; Kenney v. Boston, 111 N.E. 47, 
222 Mass. 401; In re Cripp, 104 N.E. 
BOu 216 Mass. 586, Ann.Cas.1915B 

28. 


Mich.—Andrejwski v. Wolverine 
Coal Co., 148 N.W. 684, 182 Mich. 298, 
Ann.Cas.1916D 724. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 60, 330 Mo. 869 [quot C.J.]; 
De May v. Liberty Foundry Co., 37 S. 
Bd) 640, 645, 327 Mo. 495 [quot 

ee See Gayhart v. Monarch 
Ti ouine Co., 49 S.W.(2d) 265, 266, 
226 Mo.App. 1118 (where the ‘court 
said: “The theory of recovery under 
the Compensation Act on the one hand 
and under the common law or statutes 
founded upon the common law theory 
of recovery on the other are .. . 
at variance’”’). 


N.Y.—Christensen v. Morse Dry 
Dock & Repair Co., 214 N.Y.S. 732, 216 
App.Div. 274 [appeal dism 154 N.E. 
616, 243 N.Y. 587]. 


Ohio.—Vayto v. The River Terminal 
& Ry. Co., 18 Ohio N.P.N.S. 305. 


Okl.—Fox v. Dunning, 255 P. 582, 
124 Okl. 228; New Amsterdam Casual- 
ty Co. v. Rinehart & Donovan Co., 
255 P. 587, 124 Okl. 227. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 
288 S.W. 409 [rev (Civ.App.) 283 S.W. 
929 and, reh den (Commn.App.) 294 
S.W. 195]. 


Wis.—Anderson v. Miller Scrap 
Iron Co., 170 N.W. 275, 171 N.W. 935, 
169 Wis. 106. 


See Lamm v. Silver Falls Timber 
Chops PISO Sey DOO PHT Lema Pa le 27, 
375, 183 Or. 468 [appeal dism 51 S.Ct. 
214, 282 U.S. 812, 75 L.Ed. 727] (where 
the court said: ‘‘One of the purposes 
of the Workmen’s Compensation Acts 
is to broaden the right of employees 
to compensation for injuries due to 
their employment. Since these acts 
contemplate compensation for an in- 
jury. arising out of circumstances 
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“pensation acts are based on a new theory of compen- 
sation distinct from the previously existing theories 


of damages,®® payments under the acts being made as 
compensation, not as damages.” 


The com- 


which would not afford the employee 
a cause of action, the right to redress 
is not tested by determining whether 
a right of action could be maintained 
against the employer’’); Stark v. 
State Industrial Acc. Commission, 204 
P.' 151, 158, 103 Or. 80 (where the 
court said: “One of the very pur- 
poses of the compensation act was to 
increase the right of employees to be 
compensated for injuries growing out 
of their employment. . . . It is 
not a test of the right of an employee 
or his dependents coming within the 
provisions of the act, that the circum- 
stances should be such that a right of 
action could be maintained against 
the employer’). 


“We enter a new field, to consider 
only the question of compensation, 
and to turn absolutely away from the 
idea of damdges)” Andrejwski_ v. 
Wolverine Coal Co., 148 N.W. 684, 182 
Mich. 298, 303, Ann.Cas.1916D 724. 


“A study of the cases that have 
arisen under the Workmen’s Compen- 
sation Acts of the various states dis- 
closes that courts did not at first fully 
appreciate the fundamental change 
wrought by the adoption of these 
acts.” Val Blatz Brewing Co. v. 
poland, 230 N.W.. 622, 623, 201 Wis. 


“The liability of the employer un- 
der the Compensation Act rests upon 
an entirely different basis than that 
of his liability at common law. In 
the one case his liability is predicated 
upon the principle that every one who 
does a wrong resulting in injury to 
another shall be liable for the dam- 
ages resulting therefrom. In the oth- 
er case injuries to employees are re- 
garded as necessarily incidental. to 
the conduct of industry under modern 
conditions, and not the result of a 
wrong committed by the employer, 
and that therefore the damages aris- 
ing therefrom should be borne by the 
whole industry, rather than by the 
employer or employee.’’ Anderson vy. 
Miller Scrap Iron Co., 170 N.W. 275, 
279, 171 N.W. 935, 169 Wis. 106. 


70. U.S.—EHrie R. Co. v. Linne- 
kogel, 248 F389; 160. C.C. A. 399: De 
pe v. Normandy Water Co., 228 F. 


Kan.—Flanigan v. Hines, 
1077, 108 Kan. 133. 


Ky.—Robinson-Pettet Co. v. Work- 
men’s Compensation Board, 258 S.W. 
318, 201 Ky. 719. 


La.—Rylander v. T. Smith & Son, 
So 641. 434,177 La. 716 [aff (App.) 145 
fo) 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Duart v. Simmons, 121 
N.E. 10. 231 Mass. 313 [error dism 40 
S.Ct. 342, 251 U.S. 547, 64 L.Ed. 408]. 


Mich.—Schlickenmayer vy. City of 
Highland Park, 235 N.W. 156, 253 
Mich. 265; Andtejwski v. Wolverine 
Coal Co., 148 N.W. 684, 182 Mich. 298, 
Ann.Cas.1916D 724. 


_ Mont.—Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 
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[§ 7] C. Distinction from Other Forms of Pay- 
ment or Income. 
a charity,”1 bounty,” gratuity,’ pension,’* or pen- 


The compensation awarded is not 


N.Y.—Christensen v. Morse Dry 
Dock & Repair Co., 214 N.Y.S. 732, 216 
App.Div.*+274 [appeal dism 154 N.E. 
616, 243 N.Y. 587). 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 143 N.E. 574, 110 Ohio St. 
271; Vayto v. The River Terminal & 
Ry. Co., 18 Ohio N,P.N.S. 305. 


Tex.—Texas wi plovers: Ins. Ass’n 
v. Boudreaux, (Commn.App.) 231 S.W. 
756 [rev (Civ. Appr) 213 S.W. 674]. 


Utah.—Woodcock v. Board of Edu- 
cation of Salt Lake City, 187 P. 181, 
55 Utah 458, 10 A.L.R. 181; Chandler 
v. Industrial Commission of Utah, 184 
P. 1020, 55 Utah 213. 


Wyo.—Zancanelli v. Central Coal 
and Coke Co., 173 P. 981, 25 Wyo. 511. 


But compare Faber vy. Industrial 
Commission, 185 N.E. 255, 256, 352 
Ill. 115 (holding that ‘‘compensation 
under the Workmen’s Compensation 
Act is analogous to and is to take the 
place of damages at common law and 
under the statute’); Wangler Boiler 
& Sheet Metal Works Co. v. Industrial 
Commission, 122 N.E. 366, 368, 287 Ill, 
118 (holding to same effect). 


[a] Designation ef proceeding's.— 
(1) Proceedings under the Work- 
men’s Compensation Act are designat- 
ed as proceedings to recover compen- 
sation rather than to recover dam- 
ages. De Biasi v. Normandy Water 
Co., 228 F. 234. (2) “Claims of em- 
ployees for compensation for injuries 
received .. are not damage suits, 
but suits for breach of contract.” 
Beckoff v. Dan Creek Mining Co., 6 
Alaska 218, 219. 


71. Hagenback v. Leppert, 117 N.E. 
531, 66 Ind.App. 261; De May v. Lib- 
erty Foundry Co., 37 S.W.(2d) 640, 
645, 327 Mo. 495 [quot C.J.]; State v. 
Industrial Commn., 111 N.E. 299, 92 
Ohio St. 434, 452, L.R.A.1916D 944, 
Ann.Cas.1917D 1162; Vayto v. The 
River Terminal & Ry. Co., 18 Ohio N. 
P.N.S. 305; Lesh v. Illinois Steel Co; 
157 N.W. 539, 163 Wis. 124, L.R.A 
1916E 105; Milwaukee v. Miller, 144 
N.W. 188, 154 Wis. 652, L.R.A.1916A 
1, Ann.Cas.1915B 847. 


“Again, this law was passed not in 
a spirit of ‘charity’ but only simple 
justice. The fund it provides is 
called, and is in fact, an ‘insurance’ 
fund, from which payments are to be 
made, and is in no sense a pension 
fund, and never, so far aS we are 
aware, has it been contended that 
injured employees and their depend- 
ents were not entitled to compensa- 
tion as a matter of right. The right 
to be compensated for an injury has 
no element of bounty or charity 
about it. No part of the fund (ex- 
cept such part as it pays for the pro- 
tection of its own employees) is con- 
tributed by the state.’’ State v. In- 
dustrial Commn., supra, 

72. State v. Industrial Commission 
of Ohio, 143 N.E. #74, 110 Ohio St. 271; 
State v. Industrial Commission, 111 
ar 299, 92 Ohio St. 434, L.R.A.1916D 

73. State v. Industrial Commission 
sens 143 N.E. 574, 110 Ohio St. 

74. State v. Industrial Commission 
of Ohio, supra; State v. Industrial 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 


§§ 7-8] 


alty;** and it has been said of a workmen’s compen- 
sation act that it is not to be considered as a substi- 
tute for disability or old age compensation,’® of oth- 
ers that they are not substitutes for disability or old 
age pensions,’* and of another that it is not an act 


of inheritance or distribution.‘ 


[§ 8] D. Underlying Conception of Insurance. 
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is one of insurance,’® in particular, as variously stat- 
ed, of aceident,*®® industrial,*! oceupational,*” or so- 


However, there are holdings to the 


effect that under the acts an employer is not an in- 
surers* of his employee,’® or of the latter’s safe- 


ty,®® and that his obligation is not that of an abso- 
lute insurer ;87 and such acts have been said not to be 


The conception underlying workmen’s compensation 


Commission, 111 N.E. 299, 92 Ohio St. 
434, L.R.A.1916D 944. And see infra 
text. and note 76. But compare 
Rounsaville v. Central R. Co., 94 A. 
392, 87 N.J.Law 371 [rev on other 
grounds 101 A. 182, 90 N.J.Law 176] 
(where the court said: ‘“‘The scheme 
is more like a pension scheme than a 
liability for a breach of contract, or 
damages in tort. . . Compensa- 
tion by way of pension from the mas- 
ter is quite different in character 
from compensation by a tort-feasor, 
master, or third person, for a wrong 
not arising out of contract”); Texas 
Employers’ Ins. Ass’n v. Price, (Civ. 
App.) 300 S.W. 667, 669 [application 
dism 300 S.W. 672, 117. Tex. 173] 
(where the court said: ‘The scheme 
for compensation for injury suffered 
is more in the nature of a pension 
than a liability for breach of con- 
tract, or damages intact [sic]’’). 


75. In re Madden, 111 N.E. 379, 
222 Mass. 487, L.R.A.1916D 1000; In 
re Cripp, 104 N.B. 565, 216 Mass. 586, 
Ann.Cas.1915B 828; De May v. Liberty 
Foundry Co., 37 S.W.(2d) 640, 645, 327 
Mo. 495 [quot C.J.]; State v. Indus- 
trial Commission of Ohio, 143 N.E. 
574, 110 Ohio St. 271; Milwaukee v. 
Miller, 144 N.W. 188, 154 Wis. 652, 
L.R.A.1916A 1, Ann.Cas.1915B 847. 


76. Mobile & O. R. Co. v. Industrial 
Commission of Illinois, 28 F.(2d) 228 
(illinois act). 

77. Madore v. New Departure Mfg. 
Co.,. 134 A, 259, 261, 104 Conn. 709 
(where the court said: “Arguments 
addressed to the court expressing ap- 
prehension that decisions in cases of 
disease will pueremake (ee -efthe 
act] a substitute for disability or old 
age pensions, are wholly gratuitous. 
Our decisions do not point in that 
direction, and their reasoning and con- 
clusions cannot be reconciled with any 
such interpretation. The injury must 
arise out of the employment, and 
while that provision remains in our 
act there must be a causal connection 
between employment and injury, and 
such a causal connection is not a 
basis upon which disability 
or old age pensions can rest’); In re 
Madden, 111 N.E. 379, 222 Mass. 487, 
L.R.A.1916D 1000. 


78. Victory Sparkler & Specialty 
Co. v. Gilbert, 153 A. 275, 160 Md. 181. 


79. U.S.—Wheeling Corrugating 
Co. v. McManigal, 41 F.(2d) 593; 
Pyrites Co. v. Davison Chemical Co., 
4 F.Suppl. 294; Erie R. Co. v. Linne- 
kogel, 248 F. 389, 160 C.C.A. 399. 


Cal.—Quong Ham Wah Co. v. In- 
dustrial Ace. Commission of Califor- 
Leyte P. 1021, 184 Cal. 35, 12 A.L.R. 
1190. 


La.—Rylander v. T. Smith & Son, 
149 So. 434, 177 La. 716 [aff (App.) 
145 So. 64]. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 80 A. 
L.R. 1408 [cert gr 52 S.Ct. 44, 284 U.S. 
609, 76 L.Ed. 521 (aff 52 S.Ct. 436, 285 
U.S. 334, 76 L.Ed. 729)]; In re Derin- 
‘za, 118 N.E. 942, 229 Mass. 435; Young 
v. Duncan, 106 N.K. 1, 218 Mass. 346. 


Mich.—Richards v. Rogers Boiler 
and Burner Co., 234 N.W. 428, 252 


e 


ae 52 [rev 226 N.W. 871, 248 Mich. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 60, 330 Mo. 869 [quot C.J.]; 
De May v. Liberty Foundry Co., 37 
Pees. 640, 645, 327 Mo. 495 [quot 


_ Mont.—Wirta v. North Butte Min- 
ine Co:,) 210 P. 332,64. Mont. 279, 30. 
A.L.R. 964. 


N.J.—Newark Hair and Byproducts 
we v. Feldman, 99 A. 602, 89 N.J.Law 


N.Y.—Sweeting v. American Knife 


Co., 123 N.E. 82, 226 N.Y. 199 [aff 
Pee 44, 250 U.S. 596, 63 L.Ed. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 143 N.E. 574, 110 Ohio 
St. 271; Brunk v. Cleveland, Cincin- 
nati, Chicago & St. Louis Ry. Co., 20 
Ohio N.P.N.S. 360. 


Pa.—Blake v. Wilson, 
268 Pa. 469. 


Tenn.—Hughes vy. Elliott, 35 S.W. 
(2d) 387, 162 Tenn. 188. 


Tex.—U. S. Casualty Co. v. Hardie, 
(Civ.App.) 294 S.W. 672 [Laff (Commn. 
App.) 299 S.W. 871]. 


W.Va.—Rhodes v. J. B. B. Coal Co., 
90 S.E. 796, 79 W.Va. 71. 


Wyo.—dZancanelli v. Central Coal 
and Coke Co., 173 P. 981, 25 Wyo. 511. 


Eng.—Trim Joint Dist. School v. 
Kelly, [1914] A.C. 667, 675 [aff 6 B.W. 
On ORB yA 


Alta.—Smid v. Townsend, 8 West. 
Wkly. 474. 


See Sincennes McNaughton Line vy. 
Bruneau, 18 Can.S.C. 168, [1924] 2 
Dom.LiRyia. date Sb. Quel Bie 24 7, 
[1924] 1 Dom.L.R. 263] (where the 
court said: “The scheme really is 
equivalent in its results to a species 
of insurance in favor of workmen’’). 


‘If we had to consider the princi- 
ple of the Workmen’s Compensation 
Act as res integra, I should be of 
opinion that the principle was one 
more akin tovinsurance at the ex- 
pense of the employer of the work- 
man against accidents arising out 
{of] and in the course of his em- 
ployment than to the imposition on 
the employer of liability for anything 
for which he might reasonably be 
made answerable on the ground that 
he ought to have foreseen and pre- 
vented it.” Haldane, L. C., in Trim 
Joint Dist. School v. Kelly, supra. 


[a] Insurance against loss or 
diminution of earning capacity.— 
Rylander v. T. Smith & Son, 149 So, 
627 177 La. 716 [aff (App.) 145 So. 
64]. 

80. Armburg v. Boston & M. R. R., 
177 N.E. 665, 276 Mass. 418, 80 A.L.R. 
1408 [cert gr 52 S.Ct. 44, 284 U.S. 609, 
76 L.Ed. 521 (aff 52 S.Ct. 336, 285 U.S. 
334, 76 L.Ed. 729)]; Gillard’s Case, 
138 N.E. 384, 244 Mass. 47; In re 
Derinza, 118 N.B. 942, 229 Mass. 435; 
In re Madden, 111 N.E. 379, 222 Mass. 
487, L.R.A.1916D 1000; Young v. Dun- 
can, 106 N.E. 1, 218 Mass. 346; Blake 
v. Wilson, 112 A. 126, 268 Pa. 469; 


112 A. 126, 


framed on the theory of, or designed to afford, life,** 


Zancanelli v. Central Coal and Coke 

One 7 3s Ps 98, P25. Vey Osun oll gers Une. 
compare Southern Casualty Co. v. 
Flores, (Tex.Commn.App.) 1 S.W.(2d) 
260, 261 (holding that “the Work- 
men’s Compensation Law does not 
provide for health or accident insur- 
ance’’). 


81. Wheeling Corrugating Co. v. 
McManigal, 41 F.(2d) 593; Pyrites Co. 


v. Davison Chemical Co., 4 F.Suppl. 
294; Rhodes v. J. B. B. Coal Co., 90 
S.E. 796,79 W.Va: T1.: See. Ford; 


Bacon & Davis, Inc. v. Volentine, 64 
F.(2d) 800, 801 (where the court said: 
“Workmen’s compensation laws .. . 
may be compared to an industrial in- 
surance’). : 


82. Brunk y. Cleveland, Cincinnati, 
Chicago & St. Louis Ry. Co., 20 Ohio 
N.P.N.S. 360. 


83. Wirta v. North Butte Mining 
Co., 210 P. 332, 64 Mont. 279, 30 A.L.R. 
964; Newark Hair and Byproducts Co. 
v. Feldman, 99 A. 602, 89 N.J.Law 504. 
Compare Moffett v. Bozeman Canning 
Co., 26 BP. @d) 973, 977, 95° Mont.» 347 
(where the court said: “The Work- 
man’s Compensation Act is not a so- 
cial insurance law justifying awards 
in case of disease or death not caused 
by injury arising out of or in the 
course of the workman’s employ- 
ment’’). 


84. Mobile & O. R. Co. v. Industrial 
Commission of Illinois, 28 F.(2d) 228 
(illinois act); Walker v. Speeder Ma- 
chinery Corporation, 240 N.W. 725, 
213 Iowa 1184; Sparks v. Consolidated 
Indiana Coal Co., 190 N.W. 5938, 195 
lowa 334; Hansen v. Turner Constr. 
Co., 120 N.E. 693, 224 N.Y. 331; Howey 
v. Peppard Bros., 164 A. 920, 108 Pa. 
Super. 119. 


85. Sparks v. Consolidated Indiana 
Coal Co., 190 N.W. 593, 195 Iowa 334. 
See Landeen v. Toole County Refining 
Co., 277 P. 615, 619, 85 Mont. 41 (hold- 
ing that “the Compensation Act does 
not contemplate that an employer whe 
comes within its provisions shall be 
the insurer of his employee at all 
times during the period of the em- 
ployment’’). 


86. Mobile & O. R. Co. v. Industrial 
Commission of Illinois, 28 F.(2d) 228 
(Illinois act); Walker v. Speeder Ma- 
chinery Corporation, 240 N.W. 725, 213 
Iowa 1134. 


87. Savannah River Lumber Co. v. 
Bush, 140 S.E. 899, 37 Ga.App. 539. 


88. Netherton v. Lightning Deliv- 
ery Co., 258 P. 306, 82 Ariz. 350; Cam- 
bridge Mfg. Co. v. Johnson, 153 A. 283, 
160 Md. 248; Kerns v. Anaconda Cop- 
oe Mining Co., 289 P. 563, 87 Mont. 


_ “It is clear that it was never the 
intention to create an insurance to 
the injured party, which on his death 
would form a part of his estate.” 
Cambridge Mfg. Co. v. Johnson, 153 
A. 283, 285, 160 Md. 248. 


“We cannot extend [the act} 
to take the place of a general insur- 
ance policy covering death from any 
cause.’”’ Netherton vy. Lightning De- 
arin Co., 258 P. 306, 308, 32 Ariz 
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health,’® or unemployment®® insurance. 

[§ 9] EB. As Affected by Fault, Tort, Negligence, 
and Common-Law Defenses Generally.’* 
ously stated, and with the general exception obtain- 
ing where statutory provisions deny compensation 
to an employee willfully at fault, or guilty of willful 
misconduct,®? or increase the amount of the award 
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AS vari- 


where the injury is due to the serious and willful 


89. Madore v. New Departure Mfg. 
Co.,: 184 A. 259, 261, .104 Conn. 709 
(where the court said: “Arguments 
addressed to the court expressing ap- 
prehension that decisions in cases of 
disease will result in converting our 
act into an act for health insurance 
: are wholly gratuitous. Our.de- 
cisions do not point in that direction, 
and their reasoning and conclusions 
cannot be reconciled with any such 
interpretation. The injury must arise 
out of the employment, and while 
that provision remains in our act 
there must be a causal connection be- 
tween employment and injury, and 
such a causal connection is not a 
basis upon which health insurance 
. . . can rest”); Cambridge Mfg. Co. 
v. Johnson, 153 A. 283, 160 Md. 248; 
Robertson vy. State Industrial Acci- 
pone Commission, 235 P. 684, 114 Or. 


90. Yednock v. Hazle Brook Coal 
Co., 167 A. 236, 109 Pa.Super. 182. 


91. Effect on other ocmmon law or 
statutory rights of action or defenses 
see infra XXVI. 


92. See statutory provisions; 
infra § 478. 


93. See statutory provisions; 
infra § 598. 


94. U.S.—Bradford Electric Light 
Co. ‘v. Clapper, 52 S.Ct. 571, 286 U.S. 
145, 76 L.Ed. 1026, 82 A.L.R. 696 [rev 
51 F.(2d) 992, and appeal dism and 
cert gr 52 S.Ct. 118, 284 U.S 221, 76 
L.Ed. 254] (Vermont act); The Lin- 
seed King, 52 S.Ct. 450, 285 U.S. 502, 
76 L:Ed. 903 [rev 52 F.(2d) 129 (aff 
48 K.(2d) 311)] (New Jersey act); 
New York Central R. Co. v. White, 37 
S.Ct..:247, 248 U.S. 188, 61 L.Ed. 667, 
L.R.A.1917D 1, Ann.Cas.1917D_ 629 
(New York act); In re Famous Play- 
ers Lasky Corporation, 30 F.(2d) 402 
(California act); Mobile & O. R. Co. 
v. Industrial Commission of Illinois, 
28 F.(2d) 228; Erie R. Co. v. Linne- 
kogel, 248 F. 389, 160 C.C.A. 399. 


Cal.—Union Iron Works v. Indus- 
trial Acc. Commission of California, 
210 P. 410, 190 Cal. 38; Los Angeles 
Shipbuilding and Drydock Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 207 P. 416, 57 Cal.App. 352. 


Conn.—Appeal of Hotel Bond Co., 93 
A. 245, 89 Conn. 1438. 


Ill.— O’Brien v. Chicago City Ry. 
Co., 1387 N.E. 214, 305 Ill. 244. 


Me.—Scott’s Case, 104 A. 794, 117 
Me. 436. 


Mass.—Duart v. Simmons, 121 N.E. 
10, 231 Mass. 313 [error dism 40 S.Ct, 
342, 251 U.S. 547, 64 L.Ed. 408]. 


Miss.—Louisville & N. R. Co. v. 
Dixon, 150 So. 811. 


Mo.—Hope _ v. Barnes 
(App.) 55. S.W.(2d) 319. 


N.Y.—Verschleiser v. Joseph Stern 
Son, 128 N.E. 126, 229 N.Y. 192; Sweet- 
ing v. American Knife Co., 123 N.E. 
82, 226 N.Y. 199 faff 40 S.Ct. 44, 250 
U.S. 596, 63 L.Ed. 1161]; Jensen v. 
Southern Pacific Co., 109 N.B. 600, 215 
N-Y. 214, L.R.A.1916A 408, Ann.Cas, 
1916B 276 [rev on other grounds 37 S. 


and 


and 


Hospital, 


Ct. 524, 244 U.S. 205, 61 L.Ed. 1086, 
L.R.4.1918C 451, Ann.Cas.1917E 900]; 
Christensen vy. Morse Dry Dock & Re- 
pair Co., 214 N.Y.S. 732, 216 App. Div. 
274 [appeal dism 154 N.E. 616, 243 N. 
Y. 587]; Gifford v. T. G. Patterson, 
Inc., 165 N.Y.S. 1043, 179 App.Div..420 
[rev on other grounds 117 N.E. 946, 
222 N.Y. 4, 6 A..R. 576]; In re Rhein- 
wald, 153 N.Y.S. 598, 168 App.Div. 425; 
Lindebauer v. Weiner, 159 N.Y.S. 987, 
94 Mise. 612. 


N.C.—Reeves v. Parker-Graham- 
Sexton, Inc., 154 S.E. 66, 199 N.C. 236; 
Chambers v. Union Oil Co., 153 S.E. 
594, 199 N.C. 28; Conrad v. Cook-Lew- 
onary, Co., 153 S.E. 266, 198 N.C. 


N.D.—State v. Hughes Oil Co., 226 
N.W. 586, 58.N.D..581; State v. Wat- 
land, 201 N.W. 680, 51 N.D. 710, 39 
A.L.R. 1169; Fahler v.' City of Minot, 
194 N.W. 695, 49 N.D. 960. 


Or.—Rickert v. State Industrial Ac- 
cident Commission, 259 P. 205, 122 Or. 
565, 56 A.L.R. 348. 


S.D.—Freese v. John Morrell & Co., 
237 N.W. 886, 58 S.D. 634. 


Wash.—Lund v. Griffiths & Sprague 
Stevedoring: Co., 183 P. 123, 108 Wash. 
220; Wendt v. Industrial Ins. Com- 
mission, 141 P. 311, 80 Wash. 111. 


Wis.—Milwaukee Electric Ry. & 
Light Co. v. Industrial Commission of 
Wisconsin, 247 N.W. 841. 


Can.—Sincennes McNaughton Line 
v. Bruneau, 18 Can.S.C. 168, [1924] 2 
Dom.L.Re Tr, [aft 35" Que-K.B:. 2247, 
[1924] 1 Dom.L.R. 263]. 


Que.—Foncher v. Morache, 46 Que. 
Super. 498. 


95. See statutory provisions. 


96. Milwaukee Electric Ry. & Light 
Co. v. Industrial Commission of Wis- 
consin, (Wis.) 247 N.W. 841. 


97. Hope v. Barnes Hospital, (Mo. 
App.) 55 S.W.(2d) 319. 


98. North Alaska Salmon Co. v. 
Pillsbury, 162 P. 93, 174 Cal. 1, L.R.A. 
1917H, 642; Post v. Burger, 111 N.E. 
351, 216 N.Y. 544, Ann.Cas.1916B 158; 
Millers’ Indemnity Underwriters v. 
Boudreaux, (Tex.Commn.App.) 261 S. 
Wold 7 2 Lafti467 S.Ct. 194,127.02 U.Si059), 
deossaun 470 (aff (Civ.App.) 245 S.W. 


$99. Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Accident 
Commission of California, 207 P. 416, 
57 Cal.App. 352; McMillan v. Cana- 
dian Northern R. Co., 15 Sask:L. 52, 63 
Dom. RR. 257~ Patt , [1923] A-C. 1120) 
(Ontario act). 


1. Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Accident 
Commission of California, 207 P. 416, 
57 Cal.App. 352. 


2. U.S.—Continental Casualty Co. 
v. Lawson, 64 F.(2d) 802 [rev 2 F. 
Suppl. 459]; Nogueiro v. New York, 
N. H. & H. R. Co., 32 F.(2d) 179 [cert 
gr 50 S.Ct. 30, 280 U.S. 541, 74 L.Ed. 
602 (aff 50 S.Ct. 303, 281 U.S. 128, 74 
L.Ed. 754)]; Madonna v. Wheeling 
Steel Corporation, 28 F.(2d) 710 [cert 
den 49 S.Ct. 252, 279 U-S: 838, 73° L. 


[§§ 8-9 


misconduct of the employer,®* the liability and the 
right to recover created by the compensation acts 
have no reference to fault generally,®* as is express- 
ly provided in some of the acts,®® or to blame,®® or 
to wrong,?? or to wrongdoing of any kind,®* or to 
any wrongful act®® or omission, and are not based 
on any fault of the employer,? and are not based on 


Ed. 985] (West Virginia act); De 
Biasi v. Normandy Water Co., 228 F. 
234 (New Jersey act); Berton yv. Tiet- 
jen, etc., Dry Dock Co., 219 F. 763 
(New Jersey act). 


Cal.—Union Iron Works v. Indus- 
trial Acc. ae ion of California, 
210 P. 410, 190 Cal. 33; Los Angeles 
Shipbuilding and sDrydock Co. v. In- 
dustrial Accident.Commission of Cal- 
ifornia, 207 P. 416, 57 Cal.App. 352. 


Conn.—Kennerson vy. Thames Tow- 
boat Co., 94 A. 372, 89 Conn, 367. 


Hawaii.—Campsie v, Catton, Neill & 
Co., 26 Hawaii 737. 


Ill.—Imperial Brass. Mfg. Co. v. In- 
dustrial Commission, 137 N.E. 411, 306 
Ill. 11, 26 A.L.R. 161; O’Brien v. Chi- 
cago City Ry. Co., 137 N.E. 214, 305 
Ill. '244; Keeran v. Peoria, Blooming- 
ton and Champaign Traction Co., 115 
N.E. 636, 277 Ill. 413; Decatur Ry. & 
Light Co. v. Industrial Board of Illi- 
nois, 114 N.E. 915, 276 Ill. 472; Erick- 
son vy. American Well Works, 196 Ill. 
App. 346. 


La.—Vesey v. Peters, 77 So. 948, 
142 La. 1012 [rev on other grounds 
iso ee 65, 251 U.S. 121, 64 L.Ed. 


. Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass, 180, 79 A.Ju.R. 669; Devine’s 
Case, 129 N.E. 414, 236 Mass. 588; Du- 
art v. Simmons, 121 N.E. 10, 231 Mass. 
313 [error dism 40 S.Ct. 342, 251 U.S. 
547, 64 L.Ed. 408]. 


Minn.—Barker v. Bemidji Wood 
Products Co., 238 N.W. 692, 184 Minn. 
366; State v. District Court of Henne- 
ye County, 166 N.W. 185, 189 Minn. 


Mo.—Pruitt v. Harker, 43 S.W.(2d) 
769, 328 Mo. 1200. 


Mont.—Shea v. North-Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


N.H.—Guay v. Brown Co., 142 A. 
697, 83 N.H. 392, 60 A.L.R. 1284. 


N.J.—Rounsaville vy. Central R. Co., 
94 A. 392, 87 N.J.Law 371 [rev on oth- 
er grounds 101 A. 182, 90 N.J.Law 
176]; American Radiator Co. v. Rogge, 
92 A. 85, 94 A. 85, 86 N.J.Law 436. 


N.Y.—Phoenix Indemnity Co. v. 
Staten Island Rapid Transit Ry. Co., 
167 N.E. 194, 251 N.Y. 127 [aff 50 S. 
Ct. 242, 281 U.S. 98, 74 L.Ed. 726]; 
Verschleiser v. Joseph Stern Son, 128 
N.E. 126, 229 N.Y. 192; Shanahan’ v. 
Monarch Engineering Co., 114 N.E. 
795, 219 N.Y. 480; Heitz v. Ruppert, 
DT QUIN, Bc (50,2208 ON, Yio Set tere Ae 
1917A 344 [rearg den 113 N.E. 1057, 
218 N.Y. 702]; Jensen v. Southern Pac. 
Co., 109 N.E. 600, 215 N.Y. 514, L,R.A. 
1916A 403, Ann.Cas.1916B 276 [rev on 
other grounds 37 §.Ct. 524, 244 U.S. 
205, 61 L.Ed. 1086, L.R.A.1918C 451, 
Ann.Cas.1917E 900]; Ives v. South 
Buffalo R. Co., 94¢N.E. 431, 201 N.Y. 
271, 34 L.R.A.N.S. 162, Ann.Cas.1912B 
156; Christensen v. Morse Dry Dock 
& Repair Co., 214 N.Y.S. 732, 216 App. 
Div. 274 [appeal dism 154 N.E. 616, 
243 N.Y. 587]; Morris v. Muldoon, 180 
N.Y.S. 319, 190 App.Div. 689. 


N.D.—State v. Watland, 201 N.W. 
680, 51 N.D. 710, 39 A.L.R. 1169. 


' For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 9] 


any act,? omission,‘ wrong,® wrongdoing,® wrongful 
act,’ wrongful conduet,® breach® or neglect!® of du- 
ty, or dereliction,!! on his part, nor on any derelic- 
tiont? or fault?’ on the part of his representatives, 
nor on any fault!* or neglect?® on the part of his 
employees; nor is compensation withheld because of 
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fault on the part of the employee,!® except where 


Ohio.—Industrial Commission of 
Ohio v. Kamrath, 160 N.E. 470, 118 
Ohio St. 470; Industrial Commission 
of Ohio v. Weigandt, 130 Sag 38, 102 
Ohio St. 1. 


Pa.—Liberato v. Royer & Herr, 81 
Pa.Super. 403; Hale v. Savage Fire 
Brick Co., 75 Pa.Super. 454. 


S.D.—Freese v. John Morrell & Co., 
237 N.W. 886; 58 S.D. 634; Stevenson 
v. Douros, 235 N.W. 707, 58 S.D. 268. 


Utah.—Utah Fuel Co. v. Industrial 
Commission, 194 P, 122, 57 Utah 246. 


W.Va.—Archibald_v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


Wyo.—Hotelling v. Fargo-Western 
Oil Co., 238 P.'542, 38 Wyo. 240. 


Que.—Atty.-Gen. Quebec v. Slanec 
and Grimstead, [1933] 2 Dom.L.R. 289 
[rev 70 Que.Super. 274, [1932] 3 Dom. 
L.R. 81]. 


See Federal Surety Co. v. Ragle, 
(Tex.Commn.App.) 40 S.W.(2d) 63 [aff 
(Ciy.App.) 25 S.W.(2d) 898] (appar- 
ently recognizing rule); Vestal v. Tex- 
as Employers’ Ins. Ass‘n, (Tex. 
Commn.App.) 285 S.W. 1041, 1042 {rev 
solar.) 271 S.W. 225] (“immediate 
ault’’). 


“This rule of liability, stated in an- 
other form, is that the employer is 
responsible to the employee for ev- 
ery accident in the course of the em- 
ployment, whether the employer is at 
fault or not, and whether the em- 
ployee is at fault or not, except when 
the fault of the employee is so grave 
as to constitute serious and wilitul 
misconduct on his part. The radical 
character of this legislation is_ at 
once revealed by contrasting it with 
the rule of the common law, under 
which the employer is liable for in- 
juries to his employee only when the 
employer is guilty of some act or 
acts of negligence which caused the 
occurrence out of which the injuries 
arise, and then only when the em- 
ployee is shown to be free from any 
negligence Jwhich contributes to the 
occurrence.” Ives v. South Buffalo R. 
Co., 94 N.E. 431, 201 N.Y. 271, 285, 
34 L.R.A.N.S. 162, Ann.Cas.1912B 156. 


Validity of imposition of liability 
without fault see infra § 23 


3. Cudahy Packing cet v. Parra- 
more, 44 S.Ct. 153, 263 U.S. 418, 68 
L.Ed. 366, 30 A.L.R. 532 Lash 207 2. 
148, 60 Utah 161, 28 A.L.R. 1394, and 
cert den 43 S.Ct. 94, 260 U.S. 733, 67 
L.Ed. 487, 30 A.L.R. 532]. 


4 Cudahy Packing Co. v. Parra- 
more, supra. 


5. Kirkpatrick v. Industrial Acci- 
dent Commission of California, 161 P. 
274, 31 Cal.App. 668; Moeser v. Shunk, 
226 P. 784, 116 Kan. 247; Anderson v. 
Miller Scrap Iron Co., 170 N.W. 275, 
171 N.W. 935, 169 Wis. 106. 


6 In re Madden, 111 N.E. 379, 222 
Mass. 487, L.R.A.1916D 1000; Doey v. 
Clarence P. Howland Co., 120 N.E. 53, 
224 N.Y. 30. 


7. McDonough v. National Hospi- 
tal Ass’n, 294 P. 351, 184 Or. 451. 


8 Anderson v. Miller Scrap Iron 
Co., 170 N.W. 275, 171 N.W. 935, 169 
Wis. 106. 


9. In re Loper, 116 N.E. 324, 64 Ind. 
App. 571. 


, 


© 


10. Industrial Commission of Ohio 
v. Weigandat, 130 N.E. 38, 102 Ohio St. 
1; Anderson v. Miller Scrap Iron Co., 
tes N.W. 275, 171 N.W. 935, 169 Wis. 


11. Leonbruno vy. Champlain Silk 
Mills, 128 N.E. 711, 229 N.Y. 470, 13 
A.L.R. 522; Indian Territory Tllumi- 
nating Oil Co. v. Jordan, 283 P. 240, 
140 Okl. 238; Invader Oil & Refining 
Co. v. Ridenhour, 239 P. 910, 112 Okl. 
52; Skelton Lead and Zine Co. v. State 
Industrial Commission, 229 P. 255, 100 
Okl. 188; Stasmas v. State Industrial 
Commission, 195 P. 762, 80 Okl. 221, 
15 A.L.R. 576. 


12. Leonbruno vy. Champlain Silk 
Mills, 128 N.E. 711, 229 N.Y. 470, 13 
A.L.R. 522; Indian Territory Illumi- 
nating Oil Co. v. Jordan, 283 P. 240, 
140 Okl. 238; Invader Oil & Refin- 
ing Co. v. Ridenhour, 239 P. 910, 112 
Okl. 52; Stasmas y. State Industrial 
Commission, 195 P. 762, 80 Okl. 221, 15 
A.L.R. 576. 


13. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669; Rounsa- 
ville v. Central R. Co., 94 ‘A. 392, 87 
N.J.Law 371 [rev on other grounds 
101 A. 182, 90 N.J.Law 176]; Steven- 
ri v. Douros, 235 N.W. 707, 58 S.D. 


14. Industrial Commission of Ohio 
ve Weigandt, 130 N.E. 38, 102 Ohio St. 


15. Industrial Commission of Ohio 
v. Weigandt, supra. 


16. U.S.—Continental Casualty Co. 
v. Lawson, 64 F.(2d) 802 [rev 2 F. 
Suppl. 459]. 

Ill.—O’Brien vy. Chicago City Ry. 
Co., 137 N.E. 214,305 Ill. 244; De- 
eatur Ry. & Light Co. v. Industrial 
vei aaa of Illinois, 114 N.E. 915, 276 Ill. 


La.—Brown v. Vacuum Oil Co., 132 
So. 117, 171 La. 707 [setting aside 128 
So. 691, 15 La.App. 283]. 


Minn.—State v. District Court of 
Hennepin County, 169 N.W. 274, 141 
Minn, 61; State v. District Court, Hen- 
nopin County, 166 N.W. 185, 189 Minn. 


N.Y. 
109 N.E. 600, 215 N.Y. 514, TAG 
1916A 403, Ann.Cas.1916B 276 [rev on 
other grounds 37, §.Ct. 624% 244° US: 
205, 61 L.Ed. 1086, L.R.A.1918C 451, 
Ann.Cas.1917E 900]; Ives v. South 
Buffalo R. Co., 94 N.E. 431, 201 N.Y. 
271, 34 L.R.A.N.S. 162, Ann.Cas.1912B 
156; Smith v. H. J. Bartle Mfg. Cor- 
poration, 178 N.Y.S. 589, 189 App.Div. 
426 [aff 127 N.E. 922, 228 N.Y. 564]. 


N.C.—Chambers y. Union Oil Co., 
153 S.E. 594, 199 N.C. 28. 


Pa.—Hale y. Savage Fire Brick Co., 
75 Pa.Super. 454. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63. [aff 
(Civ.App.) 25 S.W.(2d) 898]. See Ves- 
tal v. Texas Employers’ Ins. Ass’n, 
(Commn.App.) 285 S.W. 1041, 1042 
[rev (Civ.App.) 271 S.W. 225] (‘“‘im- 
mediate fault’). 


Utah.—Utah Fuel Co. v. Industrial 
Commission, 194 P, 122, 57 Utah 246. 


Wyo.—Hotelling y. Fargo-Western 
Oil Co., 238 P. 542, 33 Wyo. 240. 


17. See statutory provisions. 
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the act provides that an injury due solely to the eul- 
pable negligence of the employee is not compensa- 
ble,!’ or of a fellow servant.'* 
not for a legal or actionable wrong,*® or for an ae- 
tionable fault, 20 and the liability and the right to re- 
cover have no "reference to tort,?1 whether on the part 


The compensation 1s 


18. Continental Casualty Co. v. 
Poe 64 F.(2d) 802 [rev 2 2 F.Suppl. 

19. Hawaii—Campsie vy. Catton, 
Neill & Co., 26 Hawaii 737. ; 


Mont.—Lewis, etc., County v. In- 
dustrial Accident Board of Montana, 
oe P. 268, 52 Mont. 6, A.L.R.1916D 


N.H.—Guay v. Brown Co., 142 A. 
697, 83 N.H. 392, 60 A.L.R. 1284. 


N.Y.—Post v. Burger, 111 N.E. 351, 
216 N.Y. 544, Ann.Cas.1916B 158. 


Okl.—Harris v. Oklahoma Natural 
Gas Co.,.216 P. 116, 91. Ok, 39: 


S.D.—Stevenson v. Douros, 235 N. 
W. 707, 58 S.D. 26 


Sask.—Walpole v. Canadian North- 
ern R. Co., 15 Sask.L. 75, 66 Dom.L.R. 
127 [aff 60 Dom.L.R. 706, and aff 
[1923] A.C. 113] (British Columbia 
act); McMillan vy. Canadian Northern 
R. Co., 15 Sask.L. 52, 63 Dom.L.R. 
nek [aft [1923] A.C. 120] (Ontario 
act). 


“The fundamental difference be- 
tween the conception of liability and 
compensation is found in the presence 
in one, and the absence from the oth- 
er, of the element of actionable 
wrong.’’ Lewis, etce., County v. In- 
dustrial Accident. Board of Montana, 
156) 4.) 268,270. soa  MONt OsrrAc dd. Feeis 
1916D 628 [quot Harris v. Oklahoma 
Natural (Gas/Co:, 216 bo LiLo. tinge 
Okl. 39]. 


20. Freese v. John Morrell & Co., 
237 N.W. 886, 58 S.D. 634. 


21. U.S.—De Biasi vy. Normandy 
Water Co., 228 F. 234 (New Jersey 
act); Berton v. Tietjen, etc., Dry 


Dock Co., 219 F. 768 (New Jersey act). 
But see In re Famous Players Lasky 
Corporation, 30 F.(2d) 402, 404 (where 
the court said: ‘‘Tort may or may not 
be an element of liability under the 
[California] act’). 


Ala.—Baker Tow Boat Co. v. Lang- 
ner, 117 So. 914, 22 Ala.App. 575 
[rev ‘on other grounds 117 So. 915, 218 
Ala. 31]. 


Cal.—Quong Ham Wah Co. v. Indus- 
trial Acc. Commission of California, 
192 P. 1021,, 184 Cal.: 35, 12 A.L.R: 
1190; North Pacific Ss. s OO. VA ER 
dustrial Acc. Comrnission, 163 P. 199, 
174 Cai. 346; North Alaska Salmon 
Co. v. Pillsbury, 162 P. 938, 174 Cal. 1, 
L.R.A.1917E 642; Los Angeles Ship- 
building and Drydock Co. v. Industrial 
Accident Commission of California, 
207 P. 416, 57 Cal.App. 352. 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367; Ho- 
tel Bond Co.’s ‘Appeal, 93 "AY 245, 89 
Conn. 148. 


Hawaii.—Campsie v. Catton, Neill 
& Co., 26 Hawaii 737. 


Ill.—O’Brien y. Chicago City 
Co., 137 N.E. 214, 305 Ill. 244. 


Ind.—Hagenback vy. Leppert, 117 N. 
E. 531, 66 Ind.App. 261. 


Kan.—Moeser v. Shunk, 226 P. 784, 
116 Kan. 247. 


La.—Legendre v. Barker, 
618 (per Leche, J.). See Burson v. 
Ohio Oil Co., 6 La.App. 739, 741 (hold- 
ing that a “Cause of action [under the 
Workmen’s Compensation Law] re- 


Ry.- 
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of the employer?? or the employee?* or a third per- 
son.24 Likewise, with the exception as to willfulness 
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on the part of the employee or employer, previ- 


sults neither from a trespass, an of- 
fense or a quasi offense’’). 


Me.—Lermond’s Case, 119 A. 864, 
122 Me. 319. 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Duart v. Simmons, 121 
N.E. 10, 231 Mass. 313 [error dism 
ADS Ct. 842) 251 (Use: 5470 645 Lima? 
408]; In re Madden, 111 N.E. 379, 222 
Mass. 487, L.R.A.1916D 1000. 


Minn.—State v. District Court, Hen- 
popin County, 166 N.W. 185, 139 Minn. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 60, 3830 Mo. 869 [quot C.J.]; 
DeMay v. Liberty Foundry Co., 37 8. 
yen 640, 645, 8327 Mo. 495 [quot C. 


N.Y.—Doey v. Howland Co., Inc., 
T20F ON E253, 2 224 Noy. 30; = Post,” Vv. 
Burger, 1171 NS. 351, 216 N.Y. 544, 
Ann.Cas.1916B 158; Christensen v. 
Morse Dry Dock & Repair Co., 214 N. 
Y.S. 732, 216 App.Div. 274 [appeal 
dism 154 N.E. 616, 243 N.Y. 587]; Ken- 
nedy v. Cunard S. S. Co., 189 N.Y.S. 
402, 197 App.Div. 459. 


Tex.—Southern Surety Co. v. Inab- 
nit, (Civ.App.) 1 S.W.(2d) 412. 


Wis.—Val Blatz Brewing Co. v. 
Gerard, 230 N.W. 622, 201 Wis. 474; 
Sheban v. A. M. Castle & Co., 201 N. 
W. 879, 185: Wis. 282; Anderson v. 
Miller Scrap Iron Co., 170 N.W. 275, 
171 N.W. 935, 169 Wis. 106. 


Can.—McMillan vy. Canadian. North- 
ern. .R..Co.,, [1923] AC. 120 . fates 15 
Sask.L. 52, 63 Dom.L.R. 257] (Ontario 
act); Workmen’s Compensation Board 
v. Canadian Pacific Ry. Co., [1920] A. 
Cr usteirevve. B.C. T9424 Fullumny jy. 
Foundation Co., 25 Rev.Leg. 470. 


And see supra § 3, 


“The modern theory of the law of 
torts makes the fault of the employ- 
er a prerequisite to a recovery of 
damages by an injured workman. 
Workmen’s Compensation Acts such 
as ours are founded upon the theory 
of a contract existing between work- 
man and employer, an implied con- 
sideration of which is provision for 
compensation for injury to the work- 
man arising in the course of his em- 
ployment and not through his inten- 
tional or wilful misconduct. Fault is 
the foundation of the tort action: 
compensation for the injury regard- 
less of the fault, of the Compensa- 
tion Acts.’’ Hotel Bond Co.’s Appeal, 
93 A. 245, 89 Conn, 143, 145. 


“It is true that the liability of the 
employer at common law was that of 
a wrongdoer, and therefore tortious 
in its nature. It is also true that for 
that liability the Workmen’s Compen- 
sation Act has substituted another li- 
ability. It does not necessarily fol- 
low, however, that the principles ap- 
plicable to torts should be applied to 
the liabilities of the employer under 
the act.” Anderson v. Miller Scrap 
Iron Co., 170 N.W. 275, 276, 171 N.W. 
935, 169 Wis. 106. 


[a] “The . . . cause of action 
is not based upon tort but upon con- 
tract.’’ Legendre v. Barker, 5 La.App. 
618, 621 (per Leche, J.). 


{b] “In the earlier cases there 
was a tendency to construe these laws 
in the light of the rules that were 
applied in the old common-law tort 
action, which it was the purpose of 
these acts to replace.” Val Blatz 
Brewing Co. v. Gerard, 230 N.W. 622, 


623, 201 Wis. 474. 


[c] “A claim under the English act 
is ex delicto.” Deeny v. Wright & 
mee Lighterage Co., 36 N.J.L.J. 121, 


22. Vesey v. Peters, 77 So. 948, 142 
La. 1012; State v. District Court, Hen- 
oe County, 166 N.W. 185, 139 Minn. 
205. 

23. State v. District Court, Henne- 
pin County, supra. 


24. State v. District Court, Henne- 
pin County, supra. 


hana See supra text and notes 92, 


26. U.S.—New York Central R. Co. 
v. White, 37 S.Ct. 247, 248 U.S. 188, 61 
Ld. 667, GR.A1917D 1, Ann.Cas. 
1917D 629 (New York act); Mobile & 
O. R. Co. v. Industrial Commission of 
Illinois, 28 F.(2d) 228; Erie R. Co. v. 
Linnekogel, 248 F. 389, 160 C.C.A. 399. 


Cal.—Western Pac. R. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 224 P. 754, 193 Cal. 413; Los An- 
geles Shipbuilding and Drydock Co. v. 
Industrial AceideAat Commission of 
California, 207 P. 416, 57 Cal.App. 352. 
Compare United States Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission of California, 163 P. 1013, 
1015, 174 Cal. 616 (where the court 
said: ‘Negligence or lack of it is 
not the determinative factor in a pro- 
ceeding before the Industrial Accident 
Commission’’). 


Ill.— City of Taylorsville v. Central 
Illinois Public Service Co., 133 N.E. 
720, 301 Ill. 157; Houlihan v. Sulz- 
berger & Sons Co, 118 N.E. 429, 282 
Ill. 76 [aff 204 Ill. App. 449]; Keeran 
v. Peoria, Bloomington and Cham- 
paign Traction Co., 115 N.E. 636, 277 
Tll. 413. See Hughes v. Eldorado Coal 
& Mining Co., 197 Ill.App. 259. : 


Ind.—Malleable Iron Works v. Ford, 
144 N.E. 552, 82 Ind.App. 152. 


La.—Garcia v. Salmen Brick and 
Lumber Co., 92 So. 335, 151 La. 784. 


Me.—Saucier’s Case, 119 A. 860, 122 


Me. 325; Nadeau v. Caribou Water, 
Light & Power Co., 108 A. 190, 118 
Me. 325. 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Duart v. Simmons, 121 
N.E. 10, 231 Mass. 313 [error dism 40 
S.Ct. 342, 251 U.S. 547, 64 L.Ed. 408]; 
In re Madden, 111 N.E. 379, 222 Mass. 
487, L.R.A.1916D 1000. 


Miss.—Louisville & N. R. Co. v. 
Dixon, 150 So. 811. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 60, 330 Mo. 869 [quot C.J.]; 
DeMay v. Liberty Foundry Co., 37 S. 
W.(2d) 640, 645, 327 Mo. 495 [quot C. 
J.J; Griffin v. Anderson Motor Serv- 
ice Co., (App.) 59 S.W.(2d) 805; Hope 
v. Barnes Hospital, (App.) 55 S.W. 
(2d) 319; Sylcox v. National Lead Co., 
38 S.W.(2d) 497, 225 Mo.App. 543. 


N.J.—Newark Hair and Biproducts 
oe v. Feldman, 99 A. 602, 89 N.J.Law 


N.Y.—Barnhart v. American Con- 
crete Steel Co., 125 N.E. 675, 227 N.Y. 
531 (New Jersey act); Winfield v. 
New York Cent., etc., R. Co., 110 N.E. 
614, 216 N.Y. 284, Ann.Cas.1916A 817 
[rev on other grounds 87 S.Ct. 546, 244 
U.S. 147, 61 L.Ed. 1045]; Hoehn vy. 
Schenck, 223 N.Y.S. 418, 221 App.Div. 
371; Christensen v. Morse Dry Dock 
& Repair Co., 214 N.Y.S. 732, 216 App. 
Div. 274 [appeal dism 154 N.E. 616, 


[§ 9 


ously referred to,?*> the liability and right to re- 
cover have no reference to negligence,?* whether 


243 N.Y. 587]. 


N.C.—Pilley v. .Greenville Cotton 
Mills, 160 S.E. 479, 201 N.C. 426; Con- 
rad v. Cook-Lewis Foundry Co., 153 8. 
BE. 266, 198 N.C. 723. 


N.D.—Pace v. North Dakota Work- 
men’s Compensation Bureau, 201 N. 
W. 348, 51 N.D. 815. 


Ohio.—Kasari v. Industrial Com- 
mission of Ohio, 181 N.E. 809, 125 Ohio 
St. 410, 82 A.L.R. 1040; State v. In- 
dustrial Commission of Ohio, 181 N.E. 
476, 125 Ohio St. 341; State v. Indus- 
trial Commission of Ohio, 143 N.E. 
574, 110 Ohio St. 271; Fassig v. State, 
116 N.E. 104, 95 Ohio St. 232; Vayto 
v. River Terminakwand Railway Co., 
18 Ohio N.P.N.S. 305. See Industrial 
Commission of Ohio v. Kamrath, 160 
N.E. 470, 471, 118 Ohio St. 1 (holding 
that ‘‘the present rights of injured em- 
ployees and the dependents of killed 
employees to recover from [the state 
insurance] fund are in no way aug- 
mented or diminished by reference or 
analogy to’. . negligence liabil- 
ity’’). 

Okl.—Wick v. Gunn, 169 P. 1087, 
66 Okl. 316, 4 A.L.R. 107. 


Pa.—Hale v. Savage Fire Brick Co., 
75 Pa.Super. 454. 


Tex.—Federal Surety Co. y. Ragle, 


(Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]. 
Wis.—Badger Furniture Co. v. 


Champeau, 217 N.W. 734, 195 Wis. 134; 
Radtke Bros. v. Industrial Commis- 
sion of Wisconsin, 183 N.W. 168, 174 
Wis. 212; City of Milwaukee v. Indus- 
trial Commission, 151 N.W. 247, 160 

Wis. 238. ‘ 


nq 
Can.—Sincennes McNaughton Line 
v. Bruneau, 18 Can.S.C. 168, [1924] 2 
Dom.L.R. 7 [aff 35 Que.K.B. 247, 
[1924] 1 Dom.L.R. 263]. 


Ont.—Story v. Stratford Mill Build- 
ing Co.,4'30- Ont. 71,5) .Ont. WEN. 
611, 18 Dom.L.R. 309. 


oe Ue eee v. Roy, 41 Que.Super. 


Sask.—Walpole v. Canadian North- 
ern R. Co., 15 Sask.L. 75, 66 Dom.L.R. 
127 [aff 60 Dom.L.R. 706, and aff 
[1923] A.C. 113]*® McMillan v. Cana- 
dian Northern R. Co., 15 Sask.L. 52, 
63 Dom.L.R. 257 [aff [1923] A.C. 120] 
(Ontario act), 


See Wirta v. North Butte Mining 
Co., 210 P. 332, 335, 64 Mont. 279, 30 
A.L.R. 964 (holding that, “in apply- 
ing the law to the facts, it must al- 
ways be kept in mind that we are 
dealing with a state policy of social 
insurance in which some of the pre- 
viously well-settled legal principles 
governing causes of negligence have 
no abiding place’); Carmichael v. J. 
C. Mahan Motor Co., 11 S.W.(2d) 672, 
673, 157 Tenn. 613 (holding that ‘the 
Compensation Act cannot be consider- 
ed as a statute intended to define a 
situation or fix a liability by adher- 
ence to rules of the common law ap- 
plicable in negligence cases”). 


And see cases infra notes 27-33. 


[a] ‘fhe question of negligence 
does not, in any form, arise under the 
statute.” Sauciers Case, 119 A. 860, 
861, 122 Me. 325. 


{b] “In construing the word ‘ac- 
cident’ as used in the Compensation 
Act, we must remember that we are 
not administering the law of negli- 
gence.” Conrad v. Cook-Lewis Found- 
ry Co., 153 S.H. 266, 268, 198 N.C. 723. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on the part of the employer,’ or, except where 
the act provides that an injury due solely to the 


WORKMEN’S COMPENSATION ACTS 


culpable negligence of the employee is not com- 


27. U.S.—Dahn v. Davis, 42 ‘S:Ct. 
320, 258 U.S. 421, 66 L.Ed. 696 [aff 267 
F. 105 (rev 256 F. 549)]; Continental 
Casualty Co. v. Lawson, 64 F.(2d) 802 
[rev 2 F.Suppl. 459]; Grand Trunk 
Ry. Co. of Canada v. Knapp, 233 F. 
need 147 C.C.A. 624 (Michigan stat- 
ute). 


Cal. Western Pac. R. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 224 P. 754, 193 Cal. 413. 


Ill.—Houlihan vy. Sulzberger & Sons 
Co., 118 N.E. 429, 282 Ill. 76 [aff 204 
Tll.App. 449]; Decatur Ry. & Light 
Co. v. Industrial Board of Illinois, 114 
N.E. 915, 276 Ill. 472; Erickson v. 
oe oe Well Works, 196 I1l.App. 
346. 


Iowa.—Kent vy. Kent, 208 N.W. 709, 
202 Iowa 1044. 


Kan.—Moeser v. Shunk, 226 P. 784, 
116 Kan. 247. 


Ky.—Phil Hollenbach Co. v. Hol- 
lenbach, 204 S.W. 152, 181 Ky. 262, 
13 A.L.R. 524. 


La.—Brown v. Vacuum Oil Co., 132 
So. 117, 171 La. 707, setting aside 
judgm 128 So. 691, 15 La.App. 283]; 
Ferguson vy. Cady-McFarland Gravel 
Co., 101 So. 248, 156 La. 871 [answer 
to certified questions conformed to 
1 La.App. 40]; Garcia v. Salmen 
Brick and Lumber Co., 92 So. 335, 151 
La. 784; Vesey v. Peters, 77 So. 948, 
142 La. 1012, 


Md.—Thistle Mills v. Sparks, 111 
A. 769, 187 Md. 117; American Ice Co. 
v. Fitzhugh, 97 A. 999, 128 Md. 382, 
Ann.Cas.1917D 33. 


Mich.—Andrejwski v. Wolverine 
Coal Co., 148 N.W. 684, 182 Mich. 298. 


Mo.—Pruitt v. Harker, 43 S.W.(2d) 
769, 328 Mo. 1200. 


Mont.—Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358; 
Lewis, etc., County v. Industrial Acc. 
Bay) 155 P. 268, 52) Mont. 6. 


N.J.—West Jersey Trust Co. v. 
Philadelphia, etc., R. Co., 95 A. 753, 
88 N.J.Law 102; Rounsaville v. Cen- 
tral R. Co., 94 A. 392, 87 N.J.Law 371 
[rev on other grounds 101 A. 182, 90 
N.J.Law 176]; Hammill v. Pennsyl- 
vania R. Co., 94 A. 313, 87 N.J.Law 
388 [aff 96 A. 292, 88 N.J.Law 717]. 


N.Y.—Shanahan y. Monarch Engi- 
neering’ ‘Co., 114 N.E. 795," 279" N-Y. 
480; Waters v. William J. Taylor Co., 
102 NB. 727; «218 SN.Y92 48," ARAL 
1917A 347; In re State Workmen's 
Compensation Commission, 112 N.E. 
571, 218 N.Y. 59, Ann.Cas.1918B 703; 
Jensen v. Southern Pac. Co., 109 N. 
E. 600, 215 N.Y. 514, L.R.A.1916A 403, 
Ann.Cas.1916B 276 [rev on _ other 
grounds 37 S.Ct. 524, 244 U.S. 205, 61 
L.Ed. 1086, L.R:A.1918C 451, Ann.Cas. 
1917E 900]; Shinnick vy. Clover Farms 
Co., 154 N.Y.S. 423, 169 App.Div.' 236; 
Winfield v. New York Cent., etc, R. 
Co., 153 N.Y.S. 499, 168 App.Div. 351 
[aff 110 N.E. 614, 216 N.Y. 284, Ann. 
Cas.1916A 817 (rev on other grounds 
37 S.Ct. 546, 244 U.S. 147, 61 L.Ed. 
1045) ]. 


Ohio.—Kasari v. Industrial Com- 
mission of Ohio, 181 N.E. 809, 125 
Ohio St. 410, 82 A.L.R. 1040. 


Okl.-—Wick v. Gunn, 169 P. 1087, 66 
Okl. 316, 4 A.L.R. 107. 


Or.—McDonough vy. National Hos- 
pital Ass’n, 294 P. 351, 134 Or. 451. 


Pa.—Liberato v. Royer & Herr, 81 
Pa.Super. 408. 


‘ 


t 


Tenn.—Lincoln Memorial Universi- 


ty v. Sutton, 43 S.W.(2d) 195, 163 
Tenn. 298; Morrison v. Tennessee 
Consol. Coal Co., 39 S.W.(2d) 272, 


162 Tenn. 523. 


Tex.—Buchanan v. Maryland Cas- 
ualty Co., 288 S.W. 116, 116 Tex. 201; 
Middleton v. Texas Power, etc., Co., 
185 S.W. 556, 108 Tex. 96; City of Ty- 
ler v. Texas Employers’ Ins. Ass’n 


| (Commn.App.) 288 S.W. 409 [rev (Civ. 


App.) 283 S.W. 929, and reh den 
(Commn.App.) 294 S.W. 195]; Gen- 
eral Accident, Fire & Life Assur. 
Corp. v. Evans, (Civ.App.) 201 S.W. 
705. See Federal Surety Co. v. Ra- 
gle, (Commn.App.) 40 S.W.(2d) 63 
[aff (Civ.App.) 25 S.W.(2d) 898 (ap- 
parently recognizing rule); Vestal 
v. Texas Employers’ Ins. _ Ass’n, 
(Commn.App.) 285 S.W. 1041, 1042 
[rev (Civ.App.) 271 S.W. 225] (“‘tech- 
nical negligence’”’). 

‘Utah.—Halling v. Industrial Com- 
mission of Utah, 263 P. 78, 71 Utah 
112; Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Witahert3. 1s Awe Law. 


Vt.—Wilson y. Barrows, 119 A. 422, 
96 Vt. 344. 


Va.—Humphries vy. Boxley Bros. 
Co., 135 S.E. 890, 146 Va. 91, 49 A. 
L.R. 1427. 


W.Va.—Archibald v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 10138. 


Wis.—Anderson v. Miller Scrap 
Tron-Co., 170) N.W-.- 275, L7IIN GW, (935; 
169 Wis. 106. 


Wyo.—Hotelling v. Fargo-Western 
Oil Co., 238 P. 542, 33 Wyo. 240. 


28. See statutory provisions. 


29. U.S.—Dahn v. Davis, 42 S.Ct. 
320, 258 U.S. 421, 66 L.Ed. 696 [aff 
267 F. 105 (rev 256 F. 549)]; Conti- 
nental Casualty Co. v. Lawson, 64 F. 
(2d) 802 [rev 2 F.Suppl. 459]; Wheel- 
ing Corrugated Co. v. McManigal, 41 
F.(2d) 593. 


Ariz.—Pacific Fruit Express Co. v. 
Industrial Commission, 258 P. 253, 32 
AYiZi9299) 55) ATR 97.51 


Colo.—Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
230 P. 394, 76 Colo. 84; Ocean Acci- 
dent & Guaranty Corporation v. Pal- 
laro, 180 P. 95, 66 Colo. 190. 


Ill.—Heyworth y. Industrial Com- 
mission, 151 N.E. 920, 321 Ill. 298; 
Kowalezyk v. Swift & Co., 148 N.E. 
59, 317 Ill. 312 [rev 233 Ill.App. 337]; 
Brooks Tomato Products Co. v. In- 
dustrial Commission, 142 N.E. 451, 
311 Ill. 207; Houlihan v. Sulzberger 
& Sons Co., 118 N.E. 429, 282 Ill. 76 
[aff 204 Ill.App. 449]; Keeran v. Pe- 
oria, Bloomington and Champaign 
Traction |'Coje 415, NIE. 636,-277 D1). 
413; Decatur Ry. & Light Co. v. In- 
dustrial Board, 114 N.E. 915, 276 Ill. 
472; WBrickson v. American Well 
Works, 196 Ill.App. 346. 


Ind.—Malleable Iron Works vy. 
Ford, 144 N.E. 552, 82 Ind.App. 152; 
Hufford v. Livingston, 137 N.E. 279, 
79 Ind.App. 519; 'United Paper Board 
Co. ‘v., Lewis, 117 N.E. 276, 65 Ind. 
App. 356. 


Iowa.—Marley v. Owal P. Johnson 
& Co., 244 N.W. 8338, 215 Iowa 151, 85 
A.L.R. 969. 


La.—Brown v. Vacuum Oil Co., 132 
So. 117, 171 La. 707 [setting aside 
judgm 128 So. 691, 15 La.App. 283]; 
Ferguson v. Cady-McFarland Gravel 
Co., 101 So. 248, 156 La. 871 [answer 
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pensable,?® of the employee,?® of the parents of a 
minor employee,®° or of a fellow servant,?! or of any 


to certified questions conformed to 
1 La.App. 40]. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669; Sward- 
leck’s Case, 163 N.E. 161, 264 Mass. 


495. See Gilbert’s Case, 149 N.E, 412, 
413, 253 Mass. 538 (‘simple negli- 
gence’’). 


Mo.—Griffin v. Anderson Motor 
Service Co., (App.) 59 S.W.(2d) 805; 
Sylcox v. National Lead Co., 38 S.W. 
(2d) 497, 225 Mo.App. 548. 


Mont.—Lewis, ete., County v. In- 
cutaa a Acc. Bd., 155 P. 268, 52 Mont. 


N.J.—Bolos v. Trenton Fire Clay 
and Porcelain Co., 135 A. 915, 103 N. 
J.Law 483 [aff 133 A. 764, 102 N.J. 
Law 479]; Taylor v. Seabrook, 94 
A. 399, 87 N.J:Law 407. 


N.Y.—Mausert v. Albany Builders’ 
Supply Co., 164 N.E. 729, 250 N.Y. 21 
[foll Berkowitz v. Karp, 232 N.Y.S. 
696, 225 App.Div. 836, and Woodrich 
v. Methodist Book Concern, 232 N.Y. 
S. 922, 225 App.Div. 836]; Verschleis- 
er’ v.. stern, 128 IN. 226s) 2Z29r NG ye 
192; Waters v. William J. Taylor Co., 
112, N.B.. 727, 218 NvY. 248, L.R.A. 
1917A 347; Jensen vy. Southern Pa- 
cific Co., 109 N.E. 600, 215 N.Y. 514, 
L.R.A.1916A 403, Ann.Cas.1916B 276 
[rev on other grounds 37 S.Ct. 524, 
244-U.S. 205, 61 L.Ed. 1086, LRA, 
1918C 451, Ann.Cas.1917E 900]; Col- 
vin v. Emmons & Whitehead, 215 
N.Y.S. 562, 216 App.Div. 577; Bylon 
v. St. Regis Paper Co., 166 N.Y.S. 874, 
179 App.Div. 555. 


Okl.—Wick v. Gunn, 169 P. 1087, 66 
Okl. 316, 4 A.L.R. 107. 


Or.—Stark v. State Industrial Ace. 
Commission, 204 P. 151, 103 Or. 80. 


Pa.—Gurski v. Susquehanna Coal 
Co., 104 A. 801, 262 Pa. 1; Menendes v. 
Dravo Const. Co., 167 A. 428, 109 Pa. 
Super. 224; Gima v. Hudson Coal Co., 
161 A. 903, 106 Pa.Super. 288 [aff 165 
ALY S850" 1310 %Par 480) ‘foll N65 tAvsiioe 
310 Pa. 488]; Eodice v. Edw. G. Budd 
Mfg. Co., 92 Pa.Super. 103; Liberato 
v. Royer & Herr, 81 Pa.Super. 403; 
Blouss v. Delaware, Lackawanna & 
Western R. R. Co., 738 Pa.Super. 95. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 [aff 


(Civ.App.) 25 S.W.(2d) 898]. See 
Vestal v. Texas Employers’ Ins. 
Ass’n, (Commn.App.) 285 S.W. 1041, 


1042 [rev (Civ.App.) 271 S.W. 225} 
(“technical negligence’). 


Vt.—Brown y. Bristol Last Block 
Con l08seAN 922.) 94EVit loo. 


W.Va.—Archibald v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


Wis.—Badger Furniture Co. v. 
Champeau, 217 N.W. 734, 195 Wis. 134. 


[a] Gross negligence.—Menendes 
v. Dravo Const. Co., 167 A. 423, 109 
Pa.Super. 224. 


Contributory uegligence of em- 
ployee see infra text and note 39. 


30. Maryland Casualty Co. vy. 
Scruggs, (Tex.Civ.App.) 277 S.W. 768. 


31. U.S.—Continental Casualty Co. 
v. Lawson, 64 F.(2d) 802 [rev 2 F. 
Suppl. 459]; Madonna v. Wheeling 
Steel Corporation, 28 F.(2d) 710 
(West Virginia Act). 


La.—Brown vy. Vacuum Oil Co., 132 
So. 117, 171 La. 707 [setting aside 
judgm 128 So. 691, 15 La.App. 283]; 
Ferguson vy. Cady-McFarland Gravel 
Co., 101 So. 248, 156 La. 871 [answer 
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servant?? or agent?* of the employer, or on the part 
of a third person,** or to the neglect of the employ- 
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. directions.*! 


er,®=> or to care on his part,?* or to due care,®" or 


to the eare of the employee;?* nor is recovery de- 
feated by the contributory negligence of the em- 
ployee,®® by his failure to exercise care,*® or by the 
disobedience by a fellow workman of the employer’s 


to certified questions conformed to 
1 La.App. 40]; Catherin v. Commer- 
cial Casualty Ins. Co., 138 So. 455, 18 
La.App. 690. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669. 


Mont.—Lewis, etce., County v. In- 
dustrial Ace. Bd., 155 P. 268, 52 Mont. 
6. 


N.Y.—In re State Workmen’s Com- 
pensation Commission, 112 N.E. 571, 
218 N.Y. 59, Ann.Cas.1918B 703. : 


Or.—Stark v. State Industrial Acc. 
Commission, 204 P. 151, 103 Or. 80. 


S.D.—Stevenson v. Douros, 235 N. 
W. 707, 58 S.D. 268. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 
288 S.W. 409 [rev (Civ.App.) 283 S. 
W. 929, and reh den (Commn.App.) 
294 S.W. 195]. 


Va.—Humphries v. Boxley Bros. 
Co., 135 S.E. 890, 146 Va. 91, 49 A.L. 
R.) 1427. ‘ 


Wis.—Badger Furniture Co. v. 
Champeau, 217 N.W. 734, 195 Wis. 
134. 


Wyo.—Hotelling v. Fargo-Western 
Oil Co., 288 P. 542, 33 Wyo. 240. 


[a] “The doctrine of respondeat 
superior has no application here.” 
In re State Workmen’s Compensation 
Commission, 112 N.E. 571, 572, 218 
N.Y. 59, Ann.Cas.1918B 703. To same 
effect Stevenson v. Douros, 235 N.W. 
707, 708, 58 S.D. 268. 


32. Middleton v. Texas Power, etc., 
Co., 185 S.W. 556, 108 Tex. 96; Wil- 
son v. Barrows, 119 A. 422, 96 Vt. 344. 


33. Middleton v. Texas Power, etc., 
Co., 185 S.W. 556, 108 Tex. 96; City 
of Tyler v. Texas Employers’ Ins. 
Ass’n, (Tex.Commn.App.) 288 S.W. 
409 [rev (Civ.App.) 283 S.W. 929, and 
reh den (Commn.App.) 294 S.W. 195]. 


34 Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669. 


35. Brown v. Bristol Last Block 
Co., 108 A. 922, 94 Vt. 123. 


36. Radtke Bros. v. 
Commission of Wisconsin, 
168, 174 Wis.- 212. 


387. Duart.v...Simmons, 121 N.E. 
10, 231 Mass. 313 [error dism 40 S.Ct. 
342, 251 “W.S.. 547; 64 Liked. 408] 
Christensen v. Morse Dry Dock & Re- 
pair Co., 214 N.Y.S. 732, 216 App.Div. 
274 [appeal dism 154 N.E. 616, 243 N. 
Y. 587]; Kasari v. Industrial Com- 
mission of Ohio, 181 N.E. 809, 125 
Ohio St. 410, 82 A.L.R. 1040. 


38. Imperial Brass Mfg. Co. v. In- 
dustrial Commission, 137 N.E. 411, 
306 Ill. 11, 26 A.L.R..161; Erickson v. 
American Well Works, 196 Il].App. 
346; Skelton Lead and Zine Co. v. 
State Industrial Commission, 229 P. 
255, 100 Okl. 188. 


39. U.S.—Madonna sy. 
Steel Corporation, 28 
(West Virginia Act). 

Cal.—Western Pac. R. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 224 P. 754, 193 Cal. 413. 


Ill.—Lumaghi Coal Co. v. Industrial 


Industrial 
183 N.W. 


Wheeling 
F.(2d) 710 


———— 


‘Ohio St. 410, 82 A.L.R. 1040; 


Commission, 149 N.E. 11, 318 Ill. 151; 
Jobst v. Industrial Commission, 136 
N.E. 493, 303 Ill. 599; Republic Iron 
& Steel Co. v. Industrial Commission, 
184 N.E. 754, 202 Ill. 401; Union 
Colliery Co. v. Industrial Commis- 
sion, 132 N.E. 200, 298 Ill. 561; West- 
ern Coal & Mining Co. v. Industrial 
Commission, 129 N.E. 779, 296 Ill. 408; 
Hahnemann Hospital vy. Industrial 
Board, 115 N.E. 767, 282 Ill. 316; Alex- 
ander vy. Industrial Board, 117 N.E. 
1040, 281 Till. 201. 


Ky.—Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A:L.R. 524. 


La.—Smith y. White, 83 So. 584, 146 
La. 313. 


Md.—American Ice Co. v. Fitzhugh, 
97 A. 999, 128 Md. 382, Ann.Cas.1917D 
33. 


Mont.—Nichélson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358. 


N.Y.—Gifford v. T. G. Patterson, 
Ine., 165 N.Y.S. 10438, 179 App.Div. 
420 [rev on other grounds 117 N.E. 
946, 222 N.Y. 4, 6 A.L.R. 576]. 


N.D.—Pace v. North Dakota Work- 
men’s Compensation Bureau, 201 N. 
W. 348, 51 N.D. 815. 

Ohio.—Kasari v. 
mission of Ohio, 181 


Industrial Com- 
N.E. 809, 125 
Vayto 
v. River Terminal and Railway Co., 
18 Ohio N.P.N.S. 305. 


Or.—Stark v. State Industrial Acc. 
Commission, 204 P. 151, 103 Or. 80. 


Pa.—Callihan v. Montgomery, 115 
A. 889, 272 Pa. 56; Dzikowska v. Su- 
perior Steel Co., 103 A. 351, 259 Pa. 
578, L.R.A.1918F 888; Hale v. Savage 
Fire Brick Co., 75 Pa.Super. 454. 


S.D.—Stevenson v. Douros, 2385 N. 
W. 707, 58 S.D. 268. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]; Malley 
v. Union Indemnity Co., (Commn. 
App.) 12 S.W.(2d) 1002 [rev (Civ. 
App.) 1 S.W.(2d) 923]; City of Tyler 
v. Texas Employers’ Ins. Ass’n, 
(Commn.App.) 288 S.W. 409 [rev 
(Civ.App.) 283 S.W. 929, and reh den 
(Commn.App.) 294 S.W. 195]; Securi- 
ty 'Union Ins. Co. v. McClurkin, (Civ. 
App.) 35 S.W.(2d) 240. 


Va.—Humphries y. Boxley Bros. 
SP ie S.E. 890, 146 Va. 91, 49 A.L. 
. 1427. 


Wis.—Radtke Bros. v. Industrial 
Commission of Wisconsin, 183 N.W. 
168, 174 Wis. 212. 


Wyo.—Hotelling v. Fargo-Western 
Oil Co., 238 P. 542, 33 Wyo. 240. 


Man.—Bachynski y. Skinner, [1924] 
1 Dom.L.R. 1021. 


“The harsh rule of the common 
law by which the unfortunate work- 
man was required to bear all the bur- 
den of loss incident to an accident 
in his employment which disabled 
him, if he was guilty of negligence 
which so contributed to his injury 
that but for such negligence on his 
part he would not have been in- 
jured, although the master was also 
guilty of negligence, has been whol- 


[§§ 9-10 


Further, the award is made regardless 
of the assumption of risk.*? 


[§ 10] F. As Affected by Age, Sex, Intelligence, 
Discretion, or Motive of Employee.*? 
tion is awarded regardless of the age,** sex,*® igno- 
rance,*® or intelligenee*? of the employee; and re- 


Compensa- 


ly abrogated by this modern system, 
and a recovery of a workman is not 
made to depend upon the negligence 
of a master nor is it defeated by the 
contributory negligence of the serv- 
ant, unless it amounts to willful mis- 
conduct.” Phil Hollenbach Co. v. 
Hollenbach, 204 S.W. 152, 156, 181 
Ky. 262, 13 A.L.R. 524. 


Wegligence of @émployee generally 
see supra text and.note 29. 


40. Erickson y. American Well 
Works, 196 Ill.App. 346; Archibald 
v. Ott, 87 S.E. 791, 77 W.Va. 448, ZL. 
R.A.1916D. 1013. 


41. Badger Furniture Co. v. Cham- 
peau, 217 N.W. 734, 195 Wis. 134. 


42. U.S.—Continental Casualty Co. 
v. Lawson, 64 F.(2d) 802 [rev 2 F. 
Suppl. 459]; Madonna v. Wheeling 
Steel Corporation, 28 F.(2d) 710 
(West Virginia act). 


Mont.—Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358. 


N.J.—Carlton v. Celluloid Co., 151 
A. 641, 8 N.J.Misc. 800. 


N.Y.—Jensen v. Southern Pac. Co., 
1090 IN. 600,) 215 NsY. 514)" LeRsAg 
1916A 4038, Ann.Cas.1916B 276 [rev 
on other grounds 37 S.Ct. 524, 244 U. 
S2>205, 161 LE. ©1086, L.R.AL1918€ 
451, Ann.Cas.1917E 900]. 


N.D.—Pace v. North Dakota Work- 
men’s CompensationsBureau, 201 N. 
W. 348, 51 N.D. 815. 


S.D.—Stevenson vy. 
WwW. 707,-58 S.D. 268. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]; City of 
Tyler v. Texas Employers’ Ins. Ass’n, 
(Commn.App.) 288 S.W. 409 [rev (Civ. 
App.) 283 S.W. 929, and reh den 
(Commn.App.) 294 S.W. 195]. 


Va.— Humphries‘ v. Boxley Bros. 


Co., 135 S.E. 890, 146 Va. 91, 49 A.L. 
R. 1427. : 


43. Factors determining whether 
injury arose out of or in course of em- 
ployment see infra §§ 396-477. 


Negligence see supra § 9. 


_ Serious and willful misconduct see 
infra §§ 478-485. 


44. Saucier’s Case, 119 A. 860, 861, 
122 Me. 325. 


Granted, that ajueini ofl. a.ees 
[claimant’s] age might be likely to 
do just what she did, does the fact. 
of her age in the slightest degree 
make available to her, the provisions 
of the statute? We think not.’’ Sau- 
cier’s Case, supra. 


[a] Puerto Rico act is to be inter- 
preted to include ‘“‘any person engaged 
by an employer of workmen entitled 
to the benefits of the act, whether a 
man, a woman, or a child.” Peo. v. 
Martinez, 26 Porto Rico 226, 230. 


45. Saucier’s Case, 119 A. 860, 122 
Me. 325. 


[ roo Rico act see supra note 44 
a]. 


Douros, 235 N. 


46. Saucier’s Case, 119 A. 860, 122’ 
Me. 325. 
47. Saucier’s Case, supra. See 


Mausert v. Albany Builders’ Supply 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 10-13] 


covery thereof is not defeated by his indiseretion,*§ 
poor judgment,*® awkwardness,°° or sleepiness,®! nor 
by the fact that he performed his duties in an unusu- 
al and dangerous,®? or in an unnecessarily danger- 
ous,°> manner. If the accident does not arise out 
of, and in the course of, his employment,®* an em- 
ployee is not entitled to compensation whatever his 
motive in performing the action that led to his in- 
quyee> 


[§ 11] G. Basis in Employment.5* Compensa- 
tion5’ and the right thereto®® have been held to be 
based solely on the fact of employment, the liability 
likewise arising out of the relationship of employer 
and employee;°® and, more generally, the rights and 
duties of the respective parties under compensation 
acts have been said to arise out of, and to be inci- 
dental to, the contract of employment.®° 


{§ 12] H. Basis in Impairment of Body or Harn- 
ing Capacity-°! Compensation under the acts has 


Co., 164 N.E. 729, 250 N.Y. 21, 23 [foll 
Berkowitz v. Karp, 232 N.Y.S. 696, 225 | 474 
App.Div. 836, and Woodrich v. Meth- 
odist Book Concern, 232 N.Y.S. 922, 
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Co, v. Gerard, 230 N.W. 622, 201 Wis. 


60. Moeser v. Shunk, 226 P. 
Boshaw v. J. J. New- 
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been variously said to be based on incapacity,®? on 
the loss or impairment of the employee’s earning ¢a- 
pacity,®* the compensation payments being in lieu 
of wages,®* or based on the loss thereof,®® and on 
the idea of providing means of subsistence to the 
employee during a time when his earning capacity 
has been partially or entirely destroyed,®® and not on 
indemnity for physical impairment,®’ nor on the the- 
ory of compensation for pain and suffering as such ;°° 
other authorities hold that the basis of liability is 
harm or damage to the physical structure of the 
body,°® or disability due to the loss of a member, or 
part of a member, or a function,’® or the idea of com- 
pensation for injury or death,’1 and not the diminu- 
tion or loss of earning power,’? nor the provision of 
support through a period of adjustment." 


[§ 13] I. Contractual Character.74 A number of 
eases hold that an elective compensation act™® be- 
comes part of, or is read into, every contract of em- 
ployment,’® when the act is accepted by the employ- 


equity. It was not the purpose of 
the Legislature in enacting this law 
to place a premium upon idleness or 


784, | slothfulness but to assure to the in- 


225 App.Div. 836] (where the court 
said: “Nothing indicates that... 
{the employee] may not have been 
. stupidly negligent. The stat- 
ute does not bar recovery on account 
of such conduct”). 


48. Saucier’s Case, 119 A. 860, 122 
Me. 325; Colvin v. Emmons & White- 
head, 215 N.Y.S. 562, 216 App.Div. 577. 


49. Malleable Iron Works v. Ford, 
144 N.E. 552, 82 Ind.App. 152; Colvin 
v. Emmons & Whitehead, 215 N.Y.S. 
562, 216 App.Div. 577; Texas Employ- 


ers’ Ins. Ass’n v. Melton, (Tex.Civ. 
App.) 14 S.W.(2d) 354. 
50. Mausert v. Albany Builders’ 


Supply Co., 164 N.E. 729, 250 N.Y. 21 
[foll Berkowitz v. Karp, 232 N.Y.S. 
696, 225 App.Div. 836, and Woodrich 
v. Methodist Book Concern, 232 N.Y. 
S. 922, 225 App.Div. 836]. 


51. Mausert v. Albany Builders’ 
Supply Co., 164 N.E. 729, 250 N.Y. 21 
{foll Berkowitz v. Karp, 232 N.Y.S. 
696, 225 App.Div. 836, and Woodrich 
v. Methodist Book Concern, 2382 N.Y.S. 
922, 225 App.Div. 836]. 


52. Industrial Commission of Colo- 
rado v. H. Koppers Co., 185 P. 267, 66 
Colo. 596. 


53. Griffin v. Anderson Motor Serv- 
ice Co., (Mo.App.) 59 S.W.(2d) 805. 


54 See infra §§ 396-477. 


55. Saucier’s Case, 119 A. 860, 122 
Me. 325. 


56. Necessity of: 


Contract of employment see infra §§ 
172-174. 


Relationship of master and servant 
see infra §§ 161-174. 


57. Hoehn v. Schenck, 223 N.Y.S. 
418, 221 App.Div. 371. 


58. McDonough v. National Hospi- 
tal Ass'n, 294 PP: 351, 134 Or. 451. 


59. Cudahy Packing Co. v. Parra- 
more, 44 S.Ct. 153, 263 U.S. 418, 68 L. 
Ed. 366, 30 A.L.R. 532 [aff 207 P. 148, 
60 Utah 161, 128 A.L.R. 1394, and 
cert iden 43,S,Ct, 94, 260 U:S. .733,, 67 
L.Ed. 487, 30 A.L.R. 532]; Pyrites Co. 
v. Davison Chemical Co., 4 F.Supp. 
294; De Biasi v. Normandy Water Co., 
928 EF. 234; Berton. v. Tietjen,. etc., 
Dry Dock Co., 219 F. 234; .Cameron 
v. Ellis Construction Co., 169 N.H. 
622, 252 N.Y. 394; Val Blatz Brewing 


: 


116 Kan. 247; 
berry Co., 2483 N.W. 46, 259 Mich. 
333, 83 A.L.R. 412. But see Illinois 
Publishing and Printing Co. v. Indus- 
trial Commission, 132 N.E. 511, 513, 
299 Ill. 189 (where the court said: 
“The present compulsory law is based 
squarely upon the police power of the 
state . . and does not depend in 
any way upon the contractual relation 
of master and servant’’). 


61. Impairment as determinative 
of amount see infra §§ 517-546. 


Relief from monetary loss or physi- 
cal impairment as purpose see infra 
§ 15. 

62. Rousu v. Collins Co., 157 A. 
264, 266, 114 Conn. 24; Hines v. Nor- 
ae Lock Co., 124 A. 17, 100 Conn. 

33. 


“There can be no compensation 
without incapacity.” Rousu v. Col- 
lins Co., supra. 


63. U.S.—New York Central R. Co. 
v. White, 37 S.Ct. 247, 243 U.S. 188, 61 
L.Ed. 667, L.R.A. 1917D 1, Ann.Cas. 
1917D 629 (New York act). 


Conn,.—Hines v. Norwalk Lock Co., 
124 A. 17, 100 Conn. 533; Franko v. 
William Schollhorn Co., 104 A. 485, 
93 Conn. 13. 


La.—Vesey v. Peters, 77 So. 948, 142 
La. 1012 [rev on other grounds 40 
S.Ct. 65, 64 L.Ed. 180, 251 U.S. 121]. 


Md.—Jirout v. Gebelin, 121 A. 831, 
142 Md. 692. 


N.Y.—Terry v. General Electric Co., 
133 N.E. 373, 232 N.Y. 120; Marhoffer 
v. Marhoffer, 116 N.E. 379, 220 N.Y. 
543; Waters v. William J. Taylor Co., 
27 NVA 727) 218 ONG M2482 Tae tA. 
1917A 347; Winfield v. New York 
Cent., etc., R. Co., 110 N.E. 614, 216 
N.Y. 284, Ann.Cas.1916A 817; Jensen 
v. Southern Pac. Co., 109 N.E. 600, 215 
N.Y. 514, L.R.A.1916A 4038, Ann.Cas. 
1916B, 276 [rev on other grounds 37 
S.Ct. 524, 244 U.S. 205, 61 L.Ed. 1086, 
L.R.A.1918C 451, Ann.Cas.1917E 900]. 


Okl.—SkKelton Lead & Zine Co. v. 
State Industrial Commission, 229 P. 
255, 100 Okl. 188. 


Vt.—Brown vy. Bristol Last Block 
Co., 108 A. 922, 94 Vt. 123: 


[a] Reason for rule.—‘“‘This rule 
of construction is not only reason- 
able, but it commends itself as be- 
ing in consonance with justice and 


dustrious worker and to his depend- 
ents a reasonable support and main- 
tenance during the period of enforced 
idleness resulting from any unfor- 
tunate accident which should destroy 
or impair earning capacity.” Skelton 
Lead & Zine Co. v. State Industrial 
pn aaa 229 Po 255, 2 ose OO) Olle 


64. Edwards v. Doster-Northing- 
ton Drug, Co., 108 So. 862, 214 Ala. 640. 


65. Devine’s Case, 129 N.E. 414, 
236 Mass. 588; In re Gagnon, 117 N.E. 
321, 228 Mass. 334, 21 A.L.R. 1528. 


66. Vesey v. Peters, 77 So. 948, 142 
La. 1012. 


67. Marhoffer v. Marhoffer, 116 N. 
E. 379, 220 N.Y. 543. 


68. Jirout v. Gebelin, 121 A. 831, 
142 Md. 692. See Blust v. Sisters of 
Mercy, 239 N.W. 401, 404, 256 Mich. 1 
(holding that ‘‘the compensation law 
allows nothing for pain and suffer- 
ing’). 

69. Southern Casualty Co. v. 
Flores, (Tex.Commn.App.) 1 S.W.(2d) 
260; Fidelity Union Casualty Co. v. 
ater (Tex.Civ.App.) 45 S.W.(2d) 

70. Graf v. National Steel Prod- 
ucts Co., 38 S.W.(2d) 518, 225 Mo. 
App. 702; Lynch v. Gleaner Combine 
Harvester Corp., (Mo.App.) 17 S.W. 
(2d) 554; De Zeng Standard Co. v. 
Pressey, 92 A. 278, 86 N.J.Law 469. 


71. Wangler Boiler & Sheet Metal 
Works Co. v. Industrial Commission, 
122 N.E. 366, 287 Ill. 118. 


72. Graf v. National Steel Prod- 
ucts Co., 38 S.W.(2d) 518, 225 Mo. 
App. 702; Lynch v. Gleaner Combine 
Harvester Corp., (Mo.App.) 17 S.Ww. 
(2d) 554; De Zeng Standard Co. v. 
Pressey, 92 A. 278, 86 N.J.Law 469. 


73. Wangler Boiler & Sheet Met- 
al Works Co. v. Industrial Commis- 
sion, 122 N.H. 366, 287 Ill. 118. 


74. Contractual relation as re- 
quirement for standing as injured 
person see infra §§ 172-174. 


75. Elective and compulso: ct 
distinguished see supra § 2. a et 


76. U.S.—Scott v. White Eagle Oil 
& Refining Co., 47 F.(2d) 615 (Mis- 
souri act). 


Colo.—Industrial “Commission  v. 
Aitna Life Ins.-'Co.,.474 P. 589, 64 
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er and the employee,’? although the procedural por- 
tions have been excepted;**® and in other cases, with- 
out reference to the elective or compulsory charac- 


Colo. 480, 3 A.L.R. 1336. 


Conn.—Falvey v. Sprague Meter 
Com ole An te2y Lids Conn, 6935. Hop= 
kins v. Matchless Metal Polish Co., 
121 A. 828, 99 Conn. 457; Douthwright 
v. Champlin, 100 A. 97, 91 Conn. 524; 
Kennerson v. Thames Towboat Co., 
94 A. 372, 89 Conn. 367, L.R.A.1916A 
436. 


Ilil.—Lavin v. Welis Bros. Co., 112 
N.E. 271, 272 Ill. 609; Deibeikis v. 
Tepes Belt Co.7, 104. NeB 2as 260). Di. 
454. 


Ind.—Collwell v. Bedford Stone & 
Construction Co., 126 N.E. 439, 73 Ind. 
App. 344; Hagenback v. Leppert, 117 
N.E. 531, 66 Ind.App. 261. 


Iowa.—FPierce v. Bekins Van & Stor- 
age Co., 172 N.W. 191, 185 Iowa 1346. 


Kan.—Shade vy. Ash Grove Lime, 
etc., Co., 144 P. 249, 93 Kan. 257; Mc- 
Roberts v. National Zine Co., 144 P. 
247, 93 Kan. 364. 


Me.—Berry v. M. F. Donovan & 
Sons, 115 A. 250, 120 Me. 457, 25 A.L. 
R. 1021. 


Mich.—Roberts v. I. X. L. Glass 
Corporation, 244 N.W. 188, 259 Mich. 
644; Crane v. Leonard, Crossette & 
Riley, 183 N.W. 204, 214 Mich. 218, 18 
A.L.R. 285. 


Mo.—Hartman v. Union Electric 
Light & Power Co., 53 S.W.(2d) 241, 
331 /Mo; 2305 Oren, Vv. Swift .& Co., 
51 S.W.(2d) 59, 330 Mo. 869; Kemper 
v. Gluck, 39 S.W.(2d) 330, 8327 Mo. 733 
[aff (App.) 21 S.W.(2d) 922, and cert 
den 52 S.Ct. 29, 284 U.S. 649, 76 L.Ed. 
551]; Warren v. American Car & 
Foundry Co., 38 S.W.(2d) 718, 327 Mo. 
755; State v. Workmen’s Compensa- 
tion Commission, 8 S.W.(2d) 897, 320 
Mo. 893; Betz v. Columbia Telephone 
Co., 24 S.W.(2d) 224, 224 Mo.App. 1004. 


Mont.—State v. State Industrial Ac- 
cident Board, 286 P. 408, 87 Mont. 191. 


Pa.—Miller v. Reading Co., 10 Pa. 
Dist.&Co. 3. 


Tenn.—Cornett v. City of Chatta- 
nooga, 56 S.W.(2d) 742; Smith v. Van 
Noy Interstate Co., 262 S.W. 1048, 150 
Tenn. 25, 35 A.L.R. 1409. 


Tex.—McGuire & Cavender v. Ed- 
wards, (Civ.App.) 48 S.W.(2d) 1010. 


W.Va.—Foughty v. Ott, 92 S.E. 143, 
80 W.Va. 88; Gooding v. Ott, 87 S.E. 
862, 77 W.Va. 487, L.R.A.1916D 637. 


“That the statute is elective has 
controlling bearing on one thing that 
is most highly important. Where the 
statute is elective as to both employ- 
er and employee, payment of compen- 
sation is not the performance of a 
statute duty, but the performance of 
conditions in the contract of hiring 
which conditions are in the contract 
by means of reading the compensa- 
tion statute into the contract. We 
agree with [the employer] that the 
state ‘can limit the operation of a 
contractual obligation just as author- 
itatively as it can a compulsory stat- 
ute.’ But that, of course, is not a 
denial that under an elective statute 
payment of compensation is purely a 
discharge of a contract obligation.” 
Pierce v. Bekins Van & Storage Co., 
172 N.W. 191, 194, 185 Iowa 1346. 


77. Conn.—Falvey v. Sprague Me- 
tem CO.) loleeAgi82,, 1115 Conny 169.3% 
Hopkins v. Matchless Metal Polish 
Co., 121 A. 828, 99 Conn. 457; Douth- 
wright v. Champlin, 100 A. 97, 91 
Conn. 524; Kennerson vy. Thames 
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Towboat Co., 94 A. 372, 89 Conn. 367, 
L.R.A.1916A 436. 


Ill.—Lavin v. Wells Bros. Co., 112 
NE. 271, 272 Lil. 6095) Deibeikis v. 
Link-Belt Co., 104 N.H. 211, 261 Ill. 
454. 


Ind.—Collwell v. Bedford Stone & 
Construction Co., 126 N.E. 439, 73 Ind. 
App. 344; Hagenback v. Leppert, 117 
N.E, 531, 66 Ind.App. 261. 


Kan.—Shade v. Ash Grove Lime, 
ete:,|Co.,'144 P.'249, 93 Kan.’ 257; Me- 
Roberts v. National Zine Co., 144 P. 
247, 93 Kan. 364. 


Me.—Berry v. M. F. Donovan & 
Sonss hil AWI25 0 12:0 Mer veong «2b As 
L.R. 1021. 


Mich.—Roberts v. I. X. L. Glass 
Corporation, 244 N.W. 188, 259 Mich. 
644. 


Mo.—Hartman vy. Union FElectric 
Light & Power Co. 53 S.W.(2d) 
241, 331 Mo. 230; Oren v. Swift & Co., 
51 S.W.(2d) 59, 330 Mo. 869; Kemper 
v. Gluck, 39 S.W.(2d) 330, 327 Mo. 733 
[aff (App.) 21 S.W.(2d) 922, and cert 
den 52 S.Ct. 20% 284 U.S. 649, 76 L.Ed. 
551];. Warren v. American Car & 
Foundry Co., 38 S.W.(2d) 718, 327 Mo. 
755; State v. Missouri Workmen’s 
Compensation Commission, 8 S.W.(2d) 
897%; 320° Mo. 893; Betzi ve Columbia 
Telephone Co., 24 S.W.(2d) 224, 224 
Mo.App. 1004. 


Tenn.—Cornett v. City of Chatta- 
nooga, 56 S.W.(2d) 742. 


Tex.—McGuire & Cavender v. Ed- 
wards, (Civ.App.) 48 S.W.(2d) 1010. 


W.Va.—Gooding v. Ott, 87 S.E. 862, 
77 W.Va. 487, L.R.A.1916D 637. 


“Acceptance of the act, whether 
made expressly or impliedly, as per- 
mitted by the act, made its provisions 
a part of these contracts of employ- 
ment.” Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 374, 89 Conn. 367, 
L.R.A.1916A 436. 


78. Devine’s Case, 129 N.E. 414, 
416, 236 Mass. 588 (holding that, ‘‘al- 
though our act is voluntary and not 
compulsory, the procedural portions 
of the act do not become a part of the 
contract of employment so as to be- 
come constitutionally unchangeable 
by the general court’). 


79. U.S.—Ford, Bacon & Davis v. 
Volentine, 64 F.(2d) 800 (Louisiana 
act); Martin v. Kennecott Copper 


Corporation, 252 F. 207 (Alaska act). 


Ala.—Baker. Tow Boat Co. v. Lang- 
ner, 117 So. 914, 22 Ala.App. 575 [rev 
eee grounds 117 So. 915, 218 Ala. 


Colo.—Industrial Commission vy. 
Aitna Life Ins. Co., 174 P. 589, 64 Colo. 
480, 3 A.L.R. 1336. 


Conn.—Frasca v. City Coal Co., 116 
A. 189, 97 Conn. 212; Quilty v. Con- 
necticut CO. A SetA® 149, 96 Conn. 124; 
Schmidt v. O. K. Baking Co., 96 A. 
9635190 Conn 217s 


Ind.—Clark v. Woods, (App.) 183 
N.E. 804; Rogers v. Rogers, 122 N.E 
778, 70 Ind.App. 659. See Johns- Man- 
ville v. Thrane, 141 N.E. 229, 230, 80 
Ind.App. 432 (holding that “the pro- 
visions of the Compensation Act are 
binding only as a part of contracts of 
employment made in Indiana, or 
made in contemplation of perform- 
ance in Indiana’’), 


Kan.—Johnson_ y. Ismert-Hincke 
Milling Co., 229: P. 359, 116 Kans 731); 
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ter of the act under consideration, it is likewise held 
that the act becomes part of the contract,’® at least 
as to those provisions of the act which are not reme- 


Moeser v. Shunk, 226 P. 784, 116 Kan. 
247. 


La.—Cuna v. Elton Lumber Co., 88 
So. 498, 148 La. 1097; Hargis v. Mc- 
Williams Co., 119 So. 88, 9 La.App. 
108; Legendre v. Barker, 5 La.App. 
618 (per Leche, J.). 


Me.—Lermond’s Case, 
122 Me. 319. 

Mich.—Bankers’ Trust Co. of De- 
troit v. Tatti, 242 N.W. 777, 258 Mich. 
357. 
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Minn.—HBrickson v. 
W. 644, 168 Minn. 67. 


Mo.—Barlow v. ~Shawnee Inyv.9 Cos 
(App.) 48 S.W.(2d)"35; Shout v. Gun- 


Kircher, 209 N. 


ite Concrete & Construction Co., 41 
S.W.(2d) 629, 226 Mo.App. 388. 
Mont.—Murray Hospital v. An- 


grove, 10.P.(2d) 527, 92 Mont:-102. 


N.J.—Maurello v. Maurello, 161 A. 
844, 10 N.J.Mise. 950. See Deey v. 
Wright & Cobb Lighterage Co., 36 N. 
J.L.J. 121, 123 (where the court said: 
“Tt would seem that the reasonable 
construction of the statute is that it 
writes into the contract of employ- 
ment certain additional terms”). 


N.Y.—Doey v. Clarence P. Howland 
Co., 120 N.E. 58, 224 N.Y. 30; Shana- 
han v. Monarch Engineering Co., 114 
N.E. 795, 219 N.Y. 480; Kennedy v. 
Cunard S. S. Co., 189 N.Y.S. 402, 197 
App.Div. 459. See Post v. Burger, 111 
N.E. 351, 354, 216 N.Y. 544, Ann.Cas. 
1916B 158 (where the court said: 
“The purpose of the Legislature 
would seem to require that the act be 
read into every contract of employ- 
ment”). . 


R.I.—Grinnell v. Wilkinson, 98 A. 
103, 39 R.I. 447, L.R.A.1917D 767, Ann. 
Cas.1918B 618. 


Tenn.—Tidwell Vv. Chattanooga 
Boiler & Tank Co., 43 S.W.(2d) 221, 
168 Tenn. 420 [reh den 45 S.W.(2d) 
528, 168 Tenn. 648]; Poore v. Bowlin, 
265 S.W. 671, 150 Tenn. 412. 


Wis.—Anderson v. Miller Scrap 
Iron Co., 170 N.W. 275, 171 N.W.:935, 
169 Wis. 106. See Sheban v. A. M. 
Castle & Co., 201 N.W.. 379, 380, 185 
Wis. 282 (holding that “liability un- 
der the Workmen’s Compensation 
Law is an incident to the contract by 
which the, relation of employer and 
employee is created’’). 


Can.—Walpole v. Canadian North- 
ernetRa Cosi Z SAL Ca MickSia Pathak. 
Sask.L. 75, 66 Dom.L.R. 127 (aff 60 
Dom.L.R. 706)]. See Sincennes Mc- 
Naughton Line v. Bruneau, 18 Can.S. 
Cs 716858 119249) 2.-DomalaR.. Jas lath eso 
Que.K.B. 247, [1924] 1 Dom.L.R. 263] 
(holding that “the right to compensa- 
tion is made by the statute an inci- 
dent to the contract of employment’’). 


See Patton v. New Amsterdam Cas- 
ualty Co., (Tex.Commn.App.) 36 S. 
W.(2d) 1000, 1001 [aff (Civ.App.) 22 
S.W.(2d) 540] (where the court said: 
“The legal relation which arises be- 
tween the employee, the employer, 
and the insurer, who bring themselves 
within the scope of operation of the 
Workmen’s Compensation Statutes, is 
contractually) 9m By implication, 
the statutes thent’ existing become 
part of the contract’). 


“The liability of the employer un- 
der the act being statutory, the act 
enters into and becomes a part of ev- 
ery contract, not as a covenant there- 
of, but to the extent that the law of 
the land is a part of every contract. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dial,8° as fully as though stipulated®! or actually in- 
corporated®? therein; further, a compensation act 
has been held to become a part of the contract of in- 
surance securing the employer’s liability to pay com- 
pensation,®® as if the terms of the act were written 
Thus, the trend of authority is 
toward regarding the obligation to pay, and the right 


into the contract.** 


wa. Lhe rights and: HWabilities of 
every employer and employee who en- 
ter into a contract of employment 
within this state must be determined 
with reference to the Workmen’s 
Compensation Act.’’ Anderson v. Mil- 
ler Scrap Iron Co., 170 N.W. 275, 278, 
171 N.W. 935, 169 Wis. 106. 


80. Associated Employers’ Recip- 
rocal v. Brown, (Tex. Civ.App.) 56 S. 
W.(2d) 483. 


81. Martin v. Kennecott Copper 
Corporation, 252 F. 207. 


82. Clark v. Woods, (Ind.App.) 183 
N.E. 804. 


83. McCune v. Wm. B. Pell & Bros., 
232 S.W. 43, 192 Ky. 22. See Patton 
v. New Amsterdam Casualty Co., 
(Tex.Commn.App.) 36 S.W.(2d) 1000, 
1001 [aff (Civ.App.) 22 S.W.(2d) 540] 
(where the court said: ‘‘The legal re- 
lation which arises between the em- 
ployee, the employer, and the insurer, 
who bring themselves within the 
scope of operation of the Workmen’s 
Compensation Statutes, is contractual. 

- By implication, the’ statutes 
then a aed become part of the con- 
tract” 


84. McCune v. Wm. B. Pell & Bros., 
232 S.W. 43, 192 Ky. 22; Cuna v. Elton 
Lumber Co., 88 So. 493, 148 La. 1097. 


85. Ala.—Baker Tow Boat Co. v. 
Langner, 117 So. 914, 22 Ala.App. 575 
[rev on other grounds at So. 915, 218 
Ala. 34). 


Colo.—Industrial Bantblosith Vv. 
Astna Life Ins. Co., 174 P. 589, 64 
Colo. 480, 3 A.L.R. 1336. 


Conn.—Preveslin v. Derby & An- 
sonia Developing Co., 151 A. 518, 112 
Conn. 129, 70 A.L.R. 1426; Schmidt v. 
O. K. Baking Co., 96 A. 963, 90 Conn. 
217; Kennerson v. Thames Towboat 
Co., 94 A. 372, 89 Conn. 367, IiR.A. 
1916A, 436; Appeal of Hotel Bond Co., 
93 A. 245, 89 Conn. 143. 


Ill.—Lavin v. Wells Bros. Co., 112 
N.E. 271, 227 Ijl. 609; Kannenberg v. 
Deere & Mansur Co., 203 Il1l.App. 607. 


Ind.—Johns-Manville v. Thrane, 141 
N.E. 229, 80 Ind.App. 432; Hagenback 
Vv. Leppery 117 N.E. 531, 66 Ind.App. 
261. 


Iowa.—FPierce v. Bekins Van & Stor- 
age Co., 172 N.W. 191, 185 Iowa 1346. 


Kan.—Johnson v. Ismert-Hincke 
Milling Co., 229 P. 359, 116 Kan. 731; 
see v. Shunk, 226 P. 784, 116 Kan. 


Me.—Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73; 
Dulac v. Dumbarton Woolen Mills, 112 
A. 710, 120 Me. 381. 


* Mich.—Boshaw v. J. J. Newberry 
Co., 243 N.W. 46, 259 Mich. 333, 83 A. 
L.R. 412; Bankers’ Trust Co. of De- 
troit v. Tatti, 242 N.W. 777, 258 Mich. 
857; Hulswit v. Escanaba Mfg. Co., 
188 N.W. 411, 218 Mich. 331; Wood v. 
Vroman, 184 N.W. 520, 215 Mich. 449; 
Crane v. Leonard, Crossette & Riley, 
183 N.W. 204, 214 Mich. 218, 18 A.L. 
R. 285; Dettloff v. Hammond, Stand- 
ish & Co., 161 N.W. 949, 195 Mich. 117. 


Minn.—State v. District Court, Hen- 
epee County, 166 N.W. 185, 139 Minn. 
05. 
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the latter ;8* 


Mo.—Warren v. American Car & 
Foundry Co., 38 S.W.(2d) 718, 327 Mo. 
755; DeMay v. Liberty Foundry Co., 
37 S.W.(2d) 640, 645, 327 Mo. 495 
[quot C.J.]; Herndon v. S. A. Robert- 
son Const. Co., (App.) 59 S.W.(2d) 
75; Hope v. Barnes Hospital, (App.) 
55 S.W.(2d) 319; Harbis v. Cudahy 
Packing Co., 241 S.W. 960, 211 Mo. 
App. 188 [transf 223 S.W. 578, and 
cert quashed 238 S.W. 809, 292 Mo. 
333] (so holding with respect to the 
Kansas act). 


N.J.—West Jersey Trust Co. v. 
Philadelphia, etc., R. Co., 95 A. 753, 
88 N.J.Law 102 [rev on other grounds 
101 A. 1055, 90 N.J.Law 730]; Rouns- 
aville v. Central R. Co., 94 A. 392, 87 
N.J.Law 371 [rev on other grounds 
101 A. 182, 90 N.J.Law 176]; Ameri- 
can Radiator Co. v. Rogge, 92 A. 85, 
94 A. 85, 86 N.J.Law 436; Inter-state 
Tel., etc., Co. v. Public Service Elec- 
tric Co., 90 A. 1062, 86 N.J.Law 26; 
Deey v. Wright & Cobb Lighterage 
Co., 36 N.J.L.J. 121; Perlsberg v. Mul- 
ler, 35 N.J.L.J. 202; Narozniak v. 
Perdek, 162 A. 118, 10 N.J.Misc. 1000. 


Or.—Spitzer v. The Annette Rolph, 
223 P. 253, 110 Or. 461; West v. Kozer, 
206 P. 542, 104 Or. 94. 


Pa.—Liberato v. Royer & Herr, 81 
Pa.Super. 403; Zolack v. Bulah Shaft 
Coal Co., 12 Pa.Dist.&Co. 614. 


Tenn.—Cornett v. City of Chatta- 
nooga, 56 S.W.(2d) 742; Battle Creek 
Coal & Coke Co. v. Martin, 290 S.W. 
18, 155 Tenn. 34; Smith v. Van Noy 
Interstate Co., 262 S.W. 1048, 150 
Tenn. 25, 35 A.L.R. 1409; Western 
Union Telegraph Co. v. Ausbrooks, 
257 BALE 858, 148 Tenn. 615, 33 A.L. 
R. 330. 


Tex.—Patton v. New Amsterdam 
Casualty Co., (Commn.App.) 36 S.W. 
(2d) 1000 [aff (Civ.App.) 22 S.W.(2d) 
540]; Southern Casualty Co. v. Mor- 
gan, (Commn.App.) 12 S.W.(2d) 200; 
Southern Surety Co. v. Morris, (Civ. 
App.) 22 S.W.(2d) 1098 [rev on other 
grounds (Commn.App.) 29 S.W.(2d) 
1051]; Southern Surety Co. v. Inab- 
nit, (Civ.App.) 1 S.W.(2d) 412; Texas 
Employers’ Ins. Ass’n v. Price, (Civ. 
App.) 300 S.W. 667 [application dism 
300° S.-W. Gi2eeLiie Lex. Mie. 


Eng.—Workmen’s Compensation 
Board v. Canadian Pacific Ry. Co., 
[1920] A.C. 184 [rev 27 B.C. 194]. 


Que.—Bontin v. Corona Rubber Co., 
4 Dom.L.R. 640, 41 Que.Super. 519. 


“The liability is a contract liabil- 
ity not different in its nature from 
any other liability arising out of con- 
tract.” Lavin v. Wells Bros. Co., 112 
N.E. 271, 272, 227 Ill. 609. 


[a] Implied contract.—Perlsberg 
v. Muller, 35 N.J.L.J. 202; Southern 
Surety Co. v. Inabnit, (Tex.Civ.App.) 
1 S.W.(2d) 412. 


[b] Part of payment for services 
or wages.—‘Whether the economists 
are right or not in their view of the 
final incidence of the cost of the 
statutory compensation, it is certain 
that the intent of the act was to se- 
cure compensation to workmen for 
the perils of their employment, the 
risk of which it had been previously 
thought they assumed as a part of 
the contract of employment, for which 
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to receive, compensation under the acts as contrac- 
tual,® at least where the act is elective,®* some de- 
cisions distinguishing between elective acts and com- 
pulsory acts on the ground that the right and liabil- 
ity are contractual under the former, but not under 

and actions or proceedings to secure 
compensation have been declared to be suits upon 


they were supposed rightly or wrong-, 
ly to be compensated in their wages. 
In any event the right to the statu- 
tory compensation is a part of the 
compensation of the employee for 
services rendered, for which the em- 
ployer receives a quid pro quo. If it 
were not so, the employer would cease 
to employ. The compensation is no 
more a loss to him than other wages 
paid for work done, and it is none 
the less compensation for labor done 
because the statute directs that its 
payment shall be distributed over a 
certain number of weeks in the fu- 
ture. It is one of the necessary ex- 
penses of the business against which 
the employer must protect himself 
by a higher price for his product or 
lower regular wages for his em- 
ployees.” Inter-state Tel., etc., Co. v. 
Public Service Electric Co., 86 N.J. 
Law 26, 28, 90 A. 1062. 


86. U.S.—Ford, Bacon & Davis v. 
Volentine, 64 F. (2d) 800. 


Colo.—Industrial Commission  v. 
AXtna Life Ins. Co., 174 P. 589, 64 
Colo. 480, 3 A.L.R. 1336. 


lowa.—Pierce v. Bekins Van & 
eg Co., 172 N.W. 191, 185 Iowa 
1346. 


Me.—Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73. 


Mich.—Crane v. Leonard, Crossette 
& Riley, 183 N.W. 204, 214 Mich. 218, 
18 A.L.R. 285. 


Minn.—State v. District Court, Hen- 
pepe County, 166 N.W. 185, 139 Minn. 


Mo.—Warren v. American Car & 
Foundry Co., 38 S.W.(2d) 718, 327 Mo. 
755; Herndon v. S. A. Robertson 
Const. Co., (App.) 59 S.W.(2d) 75. 


Or.—West v. Kozer, 206 P. 542, 104 
Or. 94. 


Tenn.—Battle Creek Coal & Coke 
Co. v. Martin, 290 S.W. 18, 155 Tenn. 
34; Smith v. Van Noy Interstate Co., 
262 S.W. 1048, 150 Tenn. 25, 35 A.L. 
R. 1409; Western Union Telegraph 
Co. v. Ausbrooks, 257 S.W. 858, 148 
Tenn. 615, 33 A.L.R. 330. 


And see cases infra note 87. 


“Such of these laws as are entirely 
elective are clearly contractual.” 
Ford, Bacon & Davis v. Volentine, 64 
F. (2d) 800, 801. 


87. Ariz.—Ocean Accident & Guar- 
antee Corporation v. Industrial Com- 
ee ey of Arizona, 257 P. 644, 32 Ariz. 


Cal.—North Alaska Salmon Co, v. 
Pillsbury, 162 PB..93,174 Cal. 1,7 %.R: 
A.1917E 642. 


Me.—Berry v. M. F. Donovan & 
EM cig A. 250, 120 Me. 457, 25 A.L. 


N.Y.—Barnhart v. American Con- 
erete Steel @o.,.125 N.B. 675, 227 Nev. 
531. See Cameron v. Ellis Constr. iCoO., 
169 N.E. 622, 623, 252 N.Y. 394  [re- 
mittitur am 171 N.E. 182, 253 N.Y. 
559, and foll Arnink vy. Caflisch, 247 
N.Y.S. 885, 887, 232 App.Div. 713, and 
Copeland v. Foundation Con Lee NEE: 
143, 256 N.Y. 568] (holding that ‘“obli- 
gations and rights under the statute 
are not elective. They rest upon the 
command of the state, and not upon 
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contract®® or for breach of contract,®® or to be based 
Other authority, without stating 
such a distinction, opposes the view that the right 
and obligation are contractual,®! and the compensa- 
tion legislation is said to rest rather on the idea of 
Other cases designate the right and obliga- 
tion as quasi-contractual,®* although it has been said 
that they are more properly placed in a class by them- 


upon contract.°° 


status.?? 
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selves.°* 
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[§ 14] J. Singleness of Obligation. The obliga- 
tion of the employer, under a compensation act, to 
indemnify the employee for his physical loss is a 
single entity,®® and the fact that it is to be liquidat- 
ed in periodie partial payments does not change its 
legal nature from an entire obligation to several sep- 
arate obligations.®® 


III. PURPOSE AND HISTORY OF LEGISLATION . 


[§ 15] A. Purpose. 


agreement of the parties’). 


Okl.—Sheehan Pipe Line Const. Co. 
v. State Industrial Commission, 3 P. 
(2d) 199, 151 OKl. 272. 


“Under a compulsory statute, the 


rights and liabilities of parties arbi-, 


trarily arise from the law. Under an 
elective statute they come into ex- 
istence from contract. The distinc- 
tion and the difference are too clear 
for exposition.” Berry v. M. F. Dono- 
van & Sons, 115 A. 250, 254, 120 Me. 
457, 25 A.L.R. 1021. 


“Tt may well be said that the rights 
declared by an elective statute have 
their origin and sanction in the agree- 
ment of the parties to be bound by the 
statute. Under a compulsory stat- 
ute, however, the correlative rights 
and obligations are not founded upon 
eontract.” North Alaska Salmon Co. 
v. Pillsbury, 162 °P. 93,°174 Cal. 1, Li: 
R.A.1917E 642. 


88. Cornett v. City of Chattanooga, 
56 S.W.(2d) 742, 165 Tenn. 563; Tid- 
well v. Chattanooga Boiler & Tank 
Co., 48 S.W.(2d) 221, 163 Tenn, 420 
{reh den 45 S.W.(2d) 528, 163 Tenn. 
648]; Southern Surety Co. v. Morris, 
(Tex. Civ.App.) 22 SW. (2d) 1098 sare 
on other grounds (Commn.App.) 29 S. 
W.(2d) 1051]; Southern Casualty ae 
v. Morgan, (Tex.Commn.App.) 12 S. 
W.(2d) 200 [aff (Civ.App.) 299 S.W. 
476 (reh den (Commn.App.) 16 S.W. 
(2d) 533)]. 


89. Beckoff v. Dan Creek Mining 
Co., 6 Alaska 218. 

90. Legendre v. Barker, 5 La.App. 
618. 

91. U.S.—Cudahy Packing Co. v. 


Parramore, 44 S.Ct. 153, 263 U.S. 418, 
68 L.Ed. 366, 30 A.L.R. 532 [aff 207 
P. 148, 60 Utah 161, 28 A.L.R. 1394, 
and cert den 43 S.Ct. 94, 260 U.S. 733, 
67 L.Ed. 487, 30 A.L.R. 532]; Lane v. 
Industrial Com’r of State of New 
York, 54 F.(2d) 338 [cert den 52 S.Ct. 
AVG zso SUASa 143) 16.) lu. Wd L280 
(New York act); Davidson v, Payne, 
281 F. 544 (Kansas act). Contra 
Ford, Bacon & Davis v. Volentine, 
64 F.(2d) 800 (Louisiana act); The 
Linseed King, 48 F.(2d) 311 [aff 
52 F.(2d) 129 (cert gr 52 S.Ct. 126, 
284 U.S. 610, 76 L.Ed. 522 [rev on 
other grounds 52 S.Ct. 450, 285 U.S. 


502, 76 L.Ed. 903])] (New Jersey 
act); Lindberg v. Southern Casualty 
Co., 15 F.(2d) 54 (Louisiana act); 


De Biasi v. Normandy Water Co., 228 
F. 234; Wood vy. Camden Iron Works, 
221 F. 1010; Berton v. Tietjen, etc., 
Dry Dock Co., 219 F. 763 (all three 
considering New Jersey act). 


Cal.—Quong Ham Wah Co. v. In- 
dustrial Acc. Commission of Califor- 


The compensation acts, as 
was well said in one of the earlier opinions on the 
constitutional questions involved, form a legislative 
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Mid lO ea LOD Nese aloes by dio) Ae nER 
1190; Moody v. Industrial Accident 
Commission, (App.) 260 P. 967; Los 
Angeles Shipbuilding & Drydock Co. 
v. Industrial Accident Commission of 
California, 207 P. 416, 57 Cal.App. 352. 


La.—Vesey v. Peters, 77 So. 948, 142 
La. 1012 [rev on other grounds 40 Ss. 
Ct. 65, 251 B.S.°Pe1, 64. L.Ed. 1807: 
Contra Legendre v. Barker, 5 La.App. 
618 (per. Leche, J.). 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588, 


N.Y.—Cameron y. Ellis Constr. Co., 
169 N.BH. 622, 252 N.Y.394 [remittitur 
am 171 N.E. 782,. 253 N.Y.°559, and 
foll Arnink v. Caflisch, 247 N.Y.S. 885, 
887, 232 App.Div. 713, and Copeland 
v. Foundation Co., 177 N.E. 148, 256 
N.Y. 568]; Kenny v. Union R. Co., 152 
N.Y.S. 117, 166 App.Div. 497. See 
Barnhart v. American Concrete Steel 
Col, -125°N. Bi < 6.75, 6.7.6, +227 oN.&.. (53h 
(holding, with respect to the New 
York statute, that the court in Post 
v. Burger, 111 N.E. 351, 216 N.Y. 544, 
Ann.Cas.1916B 158, “did not mean that 
[the remedy] was contractual in the 
strict sense,’”’ and holding further that 
“the New Jersey statute is different. 
Under that statute the rights which 
it creates and the duties which it im- 
poses are contractual in the strict 
sense’). But see Ried#1] v. Mallory 
S. S. Co., 188 N.Y.S. 649, 652, 196 App. 
Div. 794 (where the court said: “It 
is held that awards in compensation 
cases are based upon contractual re- 
lations’’). Contra Post v. Burger, 111 
BE 351, 216 N.Y. 544, Ann.Cas.1916B 


Utah.—Halling v. Industrial Com- 
alee of Utah, 263 P. 78, 71 Utah 


Wis.—Val Blatz Brewing Co. v. 
Gerard, 230 N.W. 622, 201 Wis. 474; 
Anderson v. Miller Scrap Iron Co., 170 
N.W. 275, 277, 171 N.W. 935, 169 Wis. 
106. Contra Sheban v. A. M. Castle 
& Co., 201 N.W. 379, 185 Wis. 282. 


“The liability of the employer un- 
der the Compensation Act is not . 
contractual in the ordinary sense in 
which that term is used. It is true 
that the liability imposed by the act 
grows out of and is incidental to a 
relationship based upon contract; but 
that does not make it contractual, any 
more than it made the liability of the 
employer at common law contractual, 
for that, too, was a liability which 
grew out of and was incidental to a 
like relationship.’”’” Anderson y. Miller 
Scrap Iron Co., supra. 


92. Cudahy Packing Co. v. Parra- 
more, 44 S.Ct. 153, 263 U.S. 418, 68 
L.Ed. 366, 30 A.L.R. 532 [aff 207 P. 
148, 60 Utah 161, 28 A.L.R. 1394, and 


response to an emphatie, if not a peremptory, publie 
demand that a system be afforded whereby employers 
and employed might escape from personal i injury liti- 


cert den 43 S.Ct. 94, 260 U.S. 733, 67 
L.Fd. 487, 30 A.L.R. 532]; Lane v. 
Industrial Com’r of State of New 
York, 54 F.(2d) 338 [cert den 52 S.Ct. 
496, 286 U.S. 548, 76 L.Ed. 1280] 
(New York. act); Pyrites Co. v. Da- 
vison Chemical Co., 4 F.Suppl. 294; 
Alaska Packers’ Ass’n v. Industrial 
Commission of California, 253 P. 926, 
200 Cal. 579 [aff 48 S.Ct. 346, 276 U.S. 
467, 72 L.Ed. 656]; North Alaska Sal- 
mon Co, v.. Pillsbury,. 162 .P...93, 174 
Cal. 1, L.R.A.1917E 642; Moody v. 
Industrial Accident Commission, (Cal. 
App.) 260 P. 967; Val Blatz Brewing 
at v. Gerard, 230 N.W. 622, 201 Wis. 


93. Quong Ham Wah Co. v. Indus- 
trial Ace. Commission of California, 
102) Pvtl02Z Te 1845 Caliodd,n 20 Agla bes 
1190; Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Accident 
Commission of Califgrnia, 207 P. 416, 
57 Cal.App. 352; DeMay v. Liberty 
Foundry Co., 37 S.-W. (2d) 640, 645, 
327 Mo. 495 [quot C.J.]; American 
Radiator Co. v. Rogge, 92 A. 85, 94 A. 
85, 86 N.J.Law 436, 437 [aff 93 A. 1083, 
87 N.J.Law 314 (error dism 38 S.Ct. 
63, 245 U.S. 630, 62 L.Hd. 520)]; Smith 
v. Heine Safety Boiler Co., 119 N.E. 
878, 224 N.Y. 9, Ann.Cas.1918D 316. 


“The liability is indeed contractual 
in character by force of the very 
terms of the statute, but it is not the 
result of an express agreement be- 
tween the parties} it is an agreement 
implied by the law, of a class now 
coming to be called in the more mod- 
ern nomenclature of the books ‘quasi 


contracts.’’’ American Radiator Co. 
v. Rogge, supra. 
[a] “Contractual in a strict sense, 


of course, the liability is not. . 

If the parties were to agree that it 
should not attach, the courts would 
disregard their agreement.” Smith v. 
Heine Safety Boiler Co., 119 N.E. 878, 
224. N.Y. -.9; 11, “Ann.Cas:1918D'' 316; 
To same effect Los Angeles Shipbuild- 
ing & Drydock Co. v. Industrial Ac- 
cident Commission of California, 207 
P. 416, 418, 57 Cal.App. 352; Barnhart 
v. American Concrete Steel Co., 125 
N.E. 675, 676, 227 N.Y.1531; 


94. Berton v. Tietjen, ete, Dry 
Dock Co., 219 F. 768; Los Angeles 
Shipbuilding & Drydock Co. y. In- 
dustrial Accident Commission of Cal- 
ifornia, 207 P. 416, 57 Cal.App. 352; 
Campsie v. Catton, Neill & Co., 26 
Hawaii 737; DeMay v. Liberty Foun- 
dry Co., 37 S.W. (2d) 640, 645, 307 Mo. 
495 [quot CT 


95. Py Entee Co. v. Davison Chemi- 
eal Co., 4 F.Suppl. 294. 


96. Pyrites Co. v. Davison Chemi- 
cal Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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gation, and every employee not guilty of willful mis- 
conduct might receive at once a reasonable recom- 
pense for injuries accidentally received in his em- 
ployment under certain fixed rules and without fric- 
The principles of the common law, govern- 
ing the right of an employee to recover against his 


tion.®7 


97. Mitchell v. Phillips Mining Co., 
165 N.W. 108, 181 Iowa 600; Phil 
Hollenbach Co. v. Hollenbach, 204 S. 
W..152, 156, 181 Ky. 262, 138 A.L.R. 524 
[quot C.J.]; Borgnis v. Falk Co., 133 
N.W. 209, 147 Wis. 327, 37 L:R.A.N.S. 
489. See Festervand v. Laster, 130 
So. 634, 15 La.App. 159; American 
Coal Co. vy. Allegany County Comrs., 
98 A. 1438, 128 Md. 564; Brenner v. 
Brenner, 96 A. 287, 127 Md. 189; Young 
v. Duncan, 106 N.E. 1, 218 Mass. 346; 
In re American Mut. Liability Ins. 
Co., 102 N.E. 693, 215 Mass. 480, Ann. 
Cas.1914D 372; Shea v. North-Butte 
Mining Co., 179 P. 499, 55 Mont. 522; 
Mulhall vy. Nashua Mfg. Co., 115 A. 
449, 80 N.H. 194; Bowne v. §. W. 
Bowne Co., 116 N.E. 364, 221 N.Y. 28; 
Post vy. Burger & Gohlke, 111 N.B. 351, 
216 N.Y. 544, Ann.Cas.1916B 158; Jen- 
sen v. Southern Pac. Co., 109 N.E. 600, 
215 N.Y. 514, L.R.A.1916A 403, nn. 
Cas.1916B 276 [rev on other grounds 
32 S.Ct. 524, 244 U.S. 205, 61 L.Ed. 
1086]; In re Petrie, 109 N.E. 549, 215 
N.Y. 335; In re Rheinwald, 153 N.Y. 
S. 598, 168 App.Div. 425; Brown v. 
Southern Ry. Co., 169 S.E. 419, 204 N. 
C. 668; Blake v. Wilson, 112 A. 126, 
268 Pa. 469; Klippert v. Industrial 
Ins. Department of Washington, 196 
P. 17, 114 Wash. 525 (all holding to 
same effect). 


“Our former system was uncertain, 
unscientific and wasteful and fostered 
a spirit of antagonism between em- 
ployer and employee, which it is to 
the interest of the state to remove.” 
Deey v. Wright & Cobb Lighterage 
Co., 36 N.J.L.J. 121, 124. To same ef- 
fect Sexton v. Newark District Tele- 
phone Co., 34 N.J.L.J. 368, 373. 


‘Tt is founded on the basic princi- 
ple that certain defined industries, 
called in the act extra hazardous, 
should be made to bear the financial 
losses sustained by the workmen en- 
gaged therein through personal in- 
juries, and its purpose is to furnish 
a remedy that will reach every injury 
sustained by a workman engaged in 
any of such industries, and make a 
sure and certain award therefor, 
bearing a just proportion to the loss 
sustained, regardless of the manner 
in which the injury was received.” 
State v. Clausen, 117 P. 1101, 65 Wash. 
156, 175, 37 L.R.A.N.S. 466. 


“It was intended as a substitute for 
the defective and insufficient remedy 
theretofore existing for the adjust- 
ment of claims of employees or their 
dependents against employers for in- 
jury to or death of employees by ac- 
cident in the course of their employ- 
ment.” Festervand y. Laster, 130 So. 
634, 636, 15 La.App. 159. 


[a] Reason for demand.—(1) “In 
this state the affirmative defenses of 
contributory negligence and assSump- 
tion of risk, including in the latter 
the negligence of a fellow-servant, 
are still generally available to the 
employer. The result is that in many 
cases the maimed employee, and, in 
case of his death, his dependents, are 
obliged to.bear the whole burden of 
misfortune. He or they may suffer 
the humiliation of becoming public 
charges, with the consequent addi- 
tional expense to the taxpayer. The 
injury or death may have been the 
result of inevitable accident in the 
course of the employment, in which 
event the workman is the sole vic- 
tim. Whatever ,may be the reason 
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therefor, actions for damages for 
personal injury and death have in- 
creased enormously in number in the 
past few years. It is notorious that 
but a small proportion of the moneys 
forced from the employer in these 
cases finds its way into the pockets 
of the plaintiff. The remainder is 
frittered away in payment of counsel 
fees, witness fees, court costs, and 
othefF necessary expenses of litiga- 
tion. The records of this court dis- 
close that our best and most high- 
minded lawyers have, as was their 
duty, advocated the cause of the 
plaintiff in many of these cases; nev- 
ertheless, the fact remains that the 
solicitor of personal injury cases is a 
hateful reality, and much unnecessa- 
ry and ill-advised litigation results 
from his activities. These cases are 
prolific of perjury and subornation of 
false swearing. They also add a great 
weight to the burdén of the taxpay- 
er. Some plaintiffs have lost mer- 
itorious causes, and many defendants, 
especially public service corporations, 
have been mulcted in heavy damages 
in actions where the great preponder- 
ance of the evidence was in their 
favor. Jurors in some communities 
are, unconsciously perhaps, prejudiced 
against corporations, as such. In 
practical application, our present sys- 
tem does not afford the equal pro- 
tection of the laws to certain defend- 
ants. It is impossible: not to recog- 
nize the fact that the. defendant's 
ability to pay is often used as a basis 
for calculating the compensation due 
the plaintiff. Personal injury cases 
breed class hatred, as between capital 
and labor, in its most virulent form.” 
Cunningham vy. Northwestern Impr. 
Co., 119 P. 554, 44 Mont. 180, 204. (2) 
“The originators of these Acts also 
believed that they would lessen acci- 
dent. Some of the considerations be- 
hind them were economic: the hard- 
ship and difficulty involved in prov- 
ing the workman’s case, the great 
waste in procuring a recovery, the 
delay in obtaining the relief, the un- 
certainty oftentimes in determining 
the cause of the accident, the vastly 
increased dangers and the impossi- 
bility of personal supervision by the 
employer under modern conditigns of 
employment, and the necessity of the 
workman accepting employment under 
conditions of increased danger or suf- 
fering loss of livelihood. Some con- 
siderations were moral: the preven- 
tion of the tendency of some workmen 
to press unfounded claims and of 
others to exaggerate just claims, and 
the tendency of some employers to de- 
fend by means of questionable fair- 
ness.” Hotel Bond Co.’s Appeal, 93 A. 
245, 89 Conn. 1438, 146. 


[b] Evils of personal injury liti- 


gation.—“The time of the courts is 


consumed in listening to the harrow- 
ing stories, sometimes of truth and 
sometimes of perjury. Claim agents 
are busy from the hours of death or 
injury in locating and preserving the 
testimony that the corporation may 
be protected. The friends and law- 
yers and agents of the dead and in- 
jured are equally industrious. We 
often see advertisements in the press 
of ‘witnesses wanted to the occur- 
rence.’ We have new words in the 
dictionary, but the new words 
‘snitches’ and ‘ambulance chasers’ are 
of the simple and well-known lan- 
guage. Verdicts must be for twice 
the fair.-amount to be awarded as 
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employer for personal injuries, are the outgrowth 
of the conditions surrounding the small shop and the 
use of simple or no machinery,®® and its remedies are 
regarded as failing to give to injured employees relief 
adequate or suited to, and commensurate with, mod- 
ern conditions,®® as, likewise, are actions under the 


damages, so as to allow the ‘contin- 
gent fee’ or the injured man, his wid- 
ow, or children, must accept half the 
sum justly due. And these results 
are only obtained after years of liti- 
gation. Sickness, unavoidably out of 
town, urgent business in other courts, 
prolong the litigation. When, judg- 
ment is at last obtained in favor of 
the one side or the other, appeals, cer- 
tiorari, mandamus, and writs of er- 
ror, one or all, are sought, and then 
sometimes reversals, and_ then other 
delays. Sometimes verdicts are re- 
turned, and later on it is ascertained 
that the testimony was to meet the 
law of the case. Sometimes the ver- 
dicts are returned for only part of the 
sum that should have been awarded, 
and sometimes the verdict is followed 
by getting well so speedily as to be 
termed almost miraculous. So that, 
regardless upon which side the great- 
er wrongs occur, a question no one 
can decide, all ought to concede that 
which is the truth, that the best the 
courts can do in many cases is frailty 
itself.” Hawkins v. Bleakley, 220 F. 
378, 379 [aff 37' S.Ct. 255, 243° U-S. 
cai 61 L.Ed. 678] (per McPherson, 


[ec] Protection of all classes.— 
“That purpose was to protect capi- 
tal and labor, employer and employee, 
and the state against the waste and 
distress incident to modern industry 
under the law as it was when legisla- 
tion of that character began to take 
form, the employer against the haz- 
ards and expense of litigation, the 
employee against the operation: of 
harsh rules of law which severely re- 
stricted his right to recover for in- 
juries arising out of, and in the course 
of his employment, and the state from 
the expense of maintaining and car- 
ing for the helpless modern wreck- 
age found in the trail of modern in- 
dustry.” Liggett & Meyers Tobacco 
ae v. Goslin, 160 A. 804, 807, 163 Md. 


[d] Well considered case.—Mul- 
hall vy. Nashua Mfg. Co., 115 A. 449, 
80 N.H. 194 (reviewing authorities. 


and holdings on purpose of compensa- 
tion acts). 


98. Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. 327, 37 L.R.A.N.S. 489. 
See Kloman vy. Industrial Commission 
of Wisconsin, 195 N.W. 404, 406, 1812 
Wis. 505 (where it was said: “The 
act was primarily designed to cover 
the large employer of labor, rather 
than the small one’’). 


99. Cal.—Western Indemnity Co. vy. 
Pillsbury, 151 P. 398, 170 Cal. 686. 


Kan.—Menke v. Hauber, 160 P. 1017, 
99 Kan. 171;_ McRoberts v. National 
Zine Co., 144 P. 247, 93 Kan. 364. 


La.—Festervand v. Laster, 130 So. 
634, 15 La.App. 159. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669; Arm- 
burg v. Boston & M. R. R., 177 N.E. 
655, 276 Mass. 418, 80 A.L.R. 1408 
fcert er b2uSiCt, 44, 2847U.S. 609876 
L.Hd. 521 (aff 52 S.Ct. 336, 285 U.S. 
334, 76 L.Ed. 729)]; In re Cox, 114 
N.E. 281, 235 Mass. 220. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


N.Y.—Shanahan v. Monarch Engi- 
neering Co., 114 N.E. 795, 219 N.Y. 


244 [71 C.J.] 


legislation known as employers’ liability acts.? 
der modern industrial conditions requiring the co- 
operation of many employees and the extensive use 
of powerful and dangerous mechanical apphanees, 
these principles, even as amended by the employers 
liability acts,? in many cases leave an injured em- 


469. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tex.—General Accident, Fire & Life 
Assur. Corp., Ltd., v. Evans, (Civ. 
App.) 201 S.W. 705. 


Wash.—Peet v. Mills, 136 P. 685, 76 
Wash. 437, L.R.A1916A 358, Ann.Cas. 
1915D 154. 


Wis.—City of Milwaukee v. Miller, 
144 N.W. 188, 154 Wis. »652, L.R.A. 
1916A 1, Ann.Cas.1915B 847; Borgnis 
v. Falk Co., 133 N.W. 209, 147 Wis. 
327, 37 L.R.A.N.S. 489. 


“Whether elective or compulsory, 
these statutes, one and all, rest on 
the underlying notion that the com- 
mon-law remedy by action, with the 
requirements of proof incident to that 
remedy, involves intolerable delay 
and great economic waste, gives in- 
adequate relief for loss and suffering, 
operates unequally as between dif- 
ferent individuals in like circumstanc- 
es, and that, whether viewed from 
the standpoint of the employer or 
that of the employee, it is inequita- 
ble and unsuited to the conditions of 
modern industry.’ Western Indemn. 
Co, v. Pillsbury, 151 P. 398, 170 Cal. 
686, 693. 


[a] “The evils of the common-law 
remédies, which were not noticeable 
in the days of small and scattered 
shops, few empioyees, and_ simple 
tools, became intolerable in the days 
of crowded factories, equipped with 
complicated and dangerous machin- 
ery. The changes incident to this in- 
dustrial development had not only 
largely increased the opportunities 
for avoidable injuries, but had multi- 
plied the dangers of inevitable acci- 
dents.” Mulhall v. Nashua Mfg. Co., 
115 A. 449, 451, 80 N.H. 194. 


{b] Harshness of common-law 
rules.—‘ If we were permitted to con- 
sider the reasons which actuated the 
Legislature in passing this act, they 
might easily be found in the gener- 
ally conceded harshness of the com- 
mon law rules governing the liability 
of employers to employees injured 
while engaged in service, which was 
torcibly stated by Chief Justice 
Winslow, of the Supreme Court of 
Wisconsin, in deciding Driscoll v. Al- 
lis-Chalmers Co., 129 N.W. 401, 144 
Wis. 451, 468, where he said: ‘It 
gives me no pleasure to state these 
long established principles of the 
law of negligence. I have no fond- 
ness for them. If I were to consult 
my feelings alone, I would far prefer 
to let the case pass in silence. No 
part of my labor on this bench has 
brought such heart-weariness to me 
as that ever-increasing part devoted to 
the consideration of personal injury 
actions brought by employees against 
their employers. The appeal to the 
emotions is so strong in these cases, 
the results to life and limb and hu- 
man happiness so distressing, that the 
attempt to honestly administer cold, 
hard rules of law which either deny 
relief entirely or necessitate a new 
trial, make draughts upon the heart 
and nerves which no man can appre- 
ciate who has not been obliged to 
meet the situation himself. If it be 
said that some of these rules are 
archaic and unfitted to modern indus- 
trial conditions, I do not disagree; 
in fact, that has been my own opin- 
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Un- 


ion for long. Upon reflection it seems 
that this could not be otherwise. Prin- 
ciples which were first laid down in 
the days of the small shop, few em- 
ployees and simple machinery, could 
hardly be expected to apply with 
justice to the industrial conditions 
which now surround us.’” Dis. op. 
Miller, J., in Kentucky State Journal 
Co. v. Workmen’s Compensation Bda., 
170 S.W. 437, 1166, 161 Ky. 562, 576, 
L.R.A.1916A 389, Ann.Cas.1916B 1273. 


[c] Leading case.—Sayles v. Fo- 
ley, 96 A. 340, 38 R.I. 484. 


1. Armburg v. Boston & M. R. R., 
177 N.E. 655, 276 Mass. 418, 80 A.L.R. 
1408 [cert gr 52 S.Ct. 44, 284 U.S. 609, 
76 L.Ed. 521, aff 52 $.Ct. 336, 285 U.S. 


334, 76 L.Ed. 729]; In re Cox, 114 N. 
BE. 281, 225 Mass. 220. 


Employers’ liability acts see Master 
and Servant. 


2. Lewis, etc., County.v. Industrial 
Acc. Bd., 155 P.*268, 52 Mont. 6, L.R.A. 
1916D 628; Ives v. South Buffalo R. 
Co. 94 .N.E 4315 201 NY, 271534 Lak: 
A.N.S. 162, Ann.Cas.1912B 156; Vestal 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 285 $.W. 1041 [rev (Civ. 
App.) 271 S.W. 225]; Borgnis v. Falk 
Co., 1383 N.W. 209, 147 Wis. 327, 37 L. 
R.A.N.S. 489. 


3. U.S.—Dahn v. Davis, 42 S.Ct. 
320, 285 U.S. 421, 66 L.Ed. 696 [aff 
267 F. 105 (rev 256 F. 549)]. 


Ind.—Czuczko v. Golden Gary Co., 
que N.E. 466, 179 N.E. 19, 94 Ind.App. 


Iowa.—Mitchell v. Phillips Mining 
Co, 165 N.W. 108, 181 Iowa 600. 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248. 


Mont.—Lewis, ete., County v. Indus- 
trial-Ace. Bd, 155 P. 268, 52 Mont. 6, 
L.R.A.1916D 628. 


_Ohio.—State v. Industrial Commis- 
Ais of Ohio, 143 N.E. 574, 110 Ohio St. 
(1. 


Okl.—Brooks v. A. A. Davis & Co., 
254 P. 66, 124 Okl. 140; Adams v. Iten 
Biscuit Co., 162 P. 938, 63 Okl. 52. 


Wis.—Anderson v. Miller Scrap Iron 
Co; L710. N.W. 275, 171_N.W.. 985, 169 
Wis. 106. 


See May v. Belleville & Stamping 
Co., 247 Tll.App. 275, 282 (holding, 
with reference to an occupational dis- 
eases act making the provisions of a 
workmen’s compensation act applica- 
ble to occupational diseases arising 
out of industries named, that “the 
passage of the statute in question im- 
plies that the class of employees, for 
whose benefit it was intended, had 
been unable to protect themselves 
without it’). , 


[a] “Experience demonstrated that 
more than one-half of all industrial 
injuries resulted from inevitable ac- 
cident or from the risks of the busi- 
ness for which no one could be held 
responsible; that neither the common 
law nor employers’ liability statutes 
furnished any measure of relief to 
more than 12 or 15 per cent. of the 
injured, and that further appreciable 
improvement from the modification of 
existing laws could not be expected 
so long as the element of negligence 
was the foundation of legal liability.” 
Lewis, etc., County v. Industrial Ace. 
Bd., 155 P. 268, 270, 52 Mont. 6, L.R.A. 
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ployee remediless,? since they predicate the em- 
ployee’s right to recovery entirely on the existence 
of actionable negligence,* and in perhaps the major- 
ity of occupational injuries it is impossible directly 
’ | to impute fault either to the employer or to the 
employee,® accident® and risk of injury or death’ 


1916D 628. 


4. Iowa.—Mitchell v. Phillips Min- 
ing Co., 165 N.W. 108, 181 Iowa 600. 


Mont.—Lewis, ete., County v. In- 
dustrial Acc. Bd., 155 P. 268, 52 Mont. 
6, L.R.A.1916D 628. 


N.Y.—Verschleiser v. Joseph Stern 
Son, 128 N.E. 126, 229 N.Y. 192; Jen- 
sen v. Southern Pac. Co., 109 N.E. 600, 
215 N.Y. 514, L.R,A.1916A 403, Ann. 
Cas.1916B 276. See Winfield v. New 
York Cent., etc., Ry Co., 110 N.E. 614, 
616, 216 N.Y. 284, Ann.Cas.1916A 817 
(where the court said: ‘‘Perhaps, with- 
out inaccuracy, it may be said that 
the primary purpose of this act was 
to give compensation in those cases 
where no claim of negligence on the 
part of the employer could reasonably 
be made”). 


Ohio.—State v. Industrial Commis- 
Bie fy Ohio, 143 N.E. 574, 110 Ohio 


Okl.—Brooks v. A. A. Davis & Co., 
254 BP. 66, 124 Okl. 140; Adams _ v. 
pion Biscuit Co., 162 P. 938, 63 Okl. 


Wis.—Anderson v. Miller Scrap 
Iron Co., 170 N.W. 275, 171 N.W. 935, 
169 Wis. 106. 


See Fidelity & Casualty Co. of New 
York v. Burris, 59 F.(2d) 1042, 1044, 
61 App.D.C. 228 (holding that ‘the 
underlying purpose of all compensa- 
tion laws is to provide money indem- 
nity in case of injury where there is 
no assignable fault’). 


[a] “Our act came of a great com- 
promise between employers and em- 
ployed. Both had suffered under the 
old system; the employers by heavy 
judgments of which half was oppos- 
ing lawyers’ booty, the workmen 
through the old defenses of exhaus- 
tion in wasteful litigation. Both 
wanted peace. The master, in ex- 
change for limited liability, was will- 
ing to pay on some claims in future, 
where in the past there had been no 
liability at all. The servant was will- 
ing, not only to give up trial by jury, 
but to accept far less than he had 
often won:in court; provided he was 
sure to get the small sum without 
having to fight for it. All agreed That 
the blood of the workman was the 
cost of production, that the industry 
should bear the charge.’’ Stertz v. In- 
dustrial Ins. Commn., 158 P. 256, 258, 
91 Wash. 588, Ann.Cas.1918B 354, 


5. Lewis, ete, County v. Indus- 
trial Acc. Bd:, 155 P. 268, 52 Mont. 6, 
L.R.A.1916D 628; State v. Industrial 
Com., 111 N.E. 299, 92 Ohio St. 434, L. 
R.A.1916D 944, Ann.Cas.1917D 1162; 
Brooks v. A. A. Davis & Co., 254 P. 
66, 124 Okl. 140. 


6. U.S.—Wheeling Corrugating Co. 
v. McManigal, 41 F.(2d) 598. 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367. 


D.C.—Fidelity & Casualty Co. of 
New York v. Burris; 59 F.(2d) 1042, 61 
ADpuDsG.. 228% 


Md.—Cambridge Mfg. Co. y. John- 
son, 153 A. 283, 160 Md. 248. 


N.H.—Mulhall v. Nashua Mfg. Ga., 
115 A. 449, 80 N.H. 194. 


7. State v. Industrial Commission 
oe 143 N.H. 574, 110 Ohio St. 
rele 
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being an incident of, or inevitable in, employment in 
industry, and most accidents, it has been said, be- 
ing attributable to the inherent risk of employment.® 
From this fact and from the further fact that the 
employee’s right to recovery is often, in addition, re- 
stricted by the defenses of contributory negligence, 
assumed risk, and negligence of a fellow servant, the 
view has been more and more generally taken that 
too much of the burden of the economic loss entail- 
ed by the personal injuries necessarily accompany- 


8. State v. Industrial Com., 111 N. 
BE. 299, 92 Ohio St. 434, L.R.A.1916D 
944, Ann.Cas.1917D 1162. 


9. Cal.—Western Indemn. Co. v. 
Pillsbury, 151 P. 398, 170 Cal. 686. 


Kan.—McRoberts v. National Zinc 
Co., 144 P. 247, 93 Kan. 364. 


Ky.—Kentucky State Journal Co. v. 
Workmen’s Compensation Bd., 170 S. 
W. 437, 1166, 161 Ky. 562, L.R.A.1916A 
889, Ann.Cas.1916B 1273. 


Ni. Deey’ vo Wright & - ‘Cobb 
Lighterage Co., 36 N.J.L.J. 121; Sex- 
ton v. Newark Dystrict Telephone Co., 
34 N.J.L.J. 368. 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


N.Y.—Ives v. South Buffalo R. Co., 
94 N.E, 431, 201 N.Y. 271, 34 L.R.A. 
N.S. 162, Ann.Cas.1912B 156. 


Okl.—Brooks v. A. A. Davis & Co., 
254 P. 66, 70, 124 Okl. 140; Adams v. 
Hew Biscuit Co., 162 P. 938, 63 Okl. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Wis.—Minneapolis, ete.. R. Co. v. 
Industrial Commn., 141 N.W. 1119, 153 
Wis. 552, Ann.Cas.1914D 655; Borgnis 
Vv. Falk Co., 133 N.W. 209, 147 Wis. 327, 
37 L.R.A.N.S. 489. 


“Before the advent of the Work- 
men’s Compensation Law, the work- 
man himself carried the burden of his 
own injury and wreckage, or was 
thrown upon sotiety as an object of 
charity, excep? in such cases as the 
workman was able to establish that 
his injury was the result of negligence 
of his superior. Of the many acci- 
dents to workmen, a very small per- 
centage could be compensated on any 
theory of negligence, and even then 
such compensation was_ indirectly 
passed on to the patrons of the indus- 
try.”” Brooks v. A. A. Davis & Co., su- 
pra. 


“In the enactment of the compen- 
sation law the legislature recognized 
that the common-law remedies for in- 
juries sustained in certain hazardous 
industries were inadequate, unscien- 
tific and unjust, and therefore a sub- 
stitute was provided by which a more 
equitable adjustment of such loss 
could be made under a system which 
was intended largely to eliminate con- 
troversies and litigation and place the 
burden of accidental injuries incident 
to such employments upon the indus- 
tries themselves, or rather upon the 
consumers of the products of such 
industries.” McRoberts v. National 
Zine Co., 144 P. 247, 93 Kan. 364, 366. 


“If the employee knew of the dan- 
ger of the employment he was held to 
have assumed the consequential re- 
sults therefrom, and to be responsible 
for any calamity arising from such 
conditions. And we think we are well 
within the realm of human experience 
when we say that a workman, being 
dependent upon the fruits of his labor 
to support himself and those depend- 
ent upon him, was often tempted to 
and did incur risks to which, as a mat- 
ter of humanity he should not be ex- 


; 
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harsh results.!° 


posed. But, viewing the question 
from a purely legal standpoint, if he 
took and continued in such employ- 
ment with such knowledge, he must 
trust to himself to keep clear from 
injury, and his failure to do so pre- 
cluded any recovery for resulting 
death or injuries. Unfortunately, 
workmen would assume such employ- 
ment. with such knowledge of danger, 
and where injured or killed there ex- 
isted no legal right to recover dam- 
ages therefor, with. the result that 
they or their dependents were fre- 
quently charitable charges upon the 
community.’ Gonzales v. Chino Cop- 
per Co., 222 P. 903, 905, 29 N.M. 228. 


[a] “No movement in any age has 
made more for the, elimination of 
waste and the economical application 
of personal injury cost of produc- 
tion and distribution of those things 
which are necessary for or adminis- 
ter to legitimate human desires, where 
it belongs, and to where it must in- 
evitably go as a final resting place, 
than laws of which the one in ques- 
tion is a distinguished type,—a crys- 
tallization as has been said before, 
into legal obligation of moral duty 
and economic truth.” Minneapolis, 
etc., R. Co. v. Industrial Commn., 141 
N.W. 1119, 153 Wis. 552, 555, Ann.Cas. 
1914D 655. 


10. Liggett & Meyers Tobacco Co. 
v. Goslin, 160 A. 804, 163 Md. 74; Bren- 
ner v. Brenner, 96 A. 287, 127 Md. 189; 
Gonzales v. Chino Copper Co., 222 P. 
903, 29 N.M. 228. 


11. U.S.—New York Central R. Co. 
v. White, 37 S.Ct. 247, 248 U.S. 188, 61 
L.Ed. 667, L.R.A.1917D 1, Ann.Cas. 
1917D 629 (New York act); Wheeling 
Corrugating Co. v. McManigal, 41 F. 
(2d) 593; Mobile & O. R. Co. v. In- 
dustrial Commission, 28 F.(2d) 228; 
Pyrites Co. v. Davison Chemical Co., 
4 F.Suppl. 294; Grand Trunk Ry. Co. 
v. Knapp, 233 F. 950, 147 C.C.A. 624. 


Ariz.—Corral v. Ocean Accident & 
Guarantee Corporation, 23 P.(2d) $34; 
Ocean Accident & Guarantee Cors- 
ration, Ltd., v. Industrial Commission 


of Arizona, 257 P. 641, 32 Ariz. 265. 


Cal.—Union Iron Works v. Indus- 
trial Acc. Commission of California, 
210 P. 410, 190 Cal. 33; Employers’ Li- 
ability Assurance Corporation, Limit- 
ed, of London, England, v. Industrial 
Accident Commission of California, 
177 P. 273, 179 Cal. 432; Western In- 
demn. Co. v. Pillsbury, 151 P. 398, 170 
Cal. 686; Los Angeles Shipbuilding 
& Drydock Co. vy. Industrial Acc. 
Commission of California, 207 P. 416, 
57 Cal App. 352: 


Colo.—Employers’ Mutual Ins. Co. 
vy. Industrial Commission, 3 P.(2d) 
1079, 89 Colo. 475; Karoly v. Indus- 
trial Commission, 176 P. 284, 65 Colo. 
239; Industrial Commission v. A{tna 
Life Ins. Co., 174 P. 589, 64 Colo. 480, 
30 A.L.R. 1336. 


Conn.—Miller v. American Steel & 
Wire Co., 97 A. 345, 90 Conn. 349, L. 
R.A.1916E 510; Kennerson v. Thames 
Towboat Co., 94 A. 372, 89 Conn. 367; 
Doren v. Beckley, 93 A. 139, 89 Conn. 
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ing modern industrial operations is under common- 
law principles, imposed on the employee,® the well es- 
tablished rules of law having sometimes worked 


In various wordings, a number of 


cases hold to the effect that the great object or theory 
of the workmen’s compensation acts is to shift the 
burden of such economic loss or waste from the em- 
ployee to the industry, in order that it may ultimate- 
ly be borne by the consumer as a part of the neces- 
sary cost of production,?! rather than by the one par- 


Ga.—United States Fidelity & Guar- 
anty Co. v. Stapleton, 141 S.E. 506, 37 
Ga.App. 707. 


Ill. Faber v. Industrial Commis- 
sion), 185.5 N-Be (2555 9 oocwe i meelnor 
O’Brien v. Chicago City Ry. Co., 137 
N.E. 214, 305 Ill. 244; City of Taylor- 
ville v. Central Illinois Public Service 
Co.,-133\N.E. 720630151). 157; \Wang= 
ler Boiler & Sheet Metal Works Co. 
v. Industrial Commission, 122 N.E. 
366, 287 Ill. 118; Keeran v. Peoria, 
Bloomington & Champaign Traction 
Co., 115 N.E. 636, 277 Ill. 413. 


Ind.—Calumet Foundry & Ma- 
chine’ ‘Co: v.) Mrozavi3 72ND. G2i4 eto 
Ind.App. 305; In re Duncan, 127 N.E. 
289, 73 Ind.App. 270. 


Iowa.—Pfister vy. Doon Electric Co., 
202 N.W. 371, 199 Iowa 548. 


Kan.—Gray v. Board of County 
Com’rs of Sedgwick County, 165 P. 
867, 101° Kan. 195, L.R.A.1918F 182; 
Griswold v. City of Wichita, 162 P. 
276, 99 Kan. 502; McRoberts v. Na- 
oer Zine Co., 144 P. 247, 93 Kan. 


Ky.—Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
AIR 52.44 


La.—Hall y. City of Shreveport, 102 
So. 680, 157 La. 589; Dyer v. Rapides 
Lumber Co., 98 So. 677, 154 La. 1091. 


Me.—MacDonald v. Employers’ Lia- 
bility Assur. Corporation, 112 A. 719, 
120 Me. 52; Scott’s Case, 104 A. 794, 
117 Me. 436. 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll But- 
ler’s Case, 179 N.E. 690, 278 Mass. 
218]; Devine’s Case, 129 N.E. 414, 236 
Mass. 588; Duart v. Simmons, 121 N. 
E. 10, 231 Mass. 313; In re Gagnon, 
117 N.H. 321, 228 Mass. 334, 21 ALR. 
1528; In re Madden, 111 N.E. 379, 222 
Mass. 487, L.R.A.1916D 1000; Young 
v. Duncan, 106 N.E. 1, 218 Mass. 346. 


Mich.—Vaivida v. City of Grand 
Rapids, 249 N.W. 826, 264 Mich. 204; 
Richards v. Rogers Boiler & Burner 
Co., 234 N.W. 428, 252 Mich. 52 [rev 
226 N.W. 871, 248 Mich. 155]; Har- 
rington v. Department of Labor and 
Industry, 233 N.W. 361, 252 Mich. 87; 
Ganga v. Ford Motor Co., 230 N.W. 
159, 250 Mich. 247. 


Minn.—Billmayer v. Sanford, 225 N. 
W. 426, 177 Minn. 465; Ginsburg v. 
Byers, 214 NW. 55, 171 Minn. 366; 
Hichholz v. Shaft, 208 N.W. 18, 166 
Minn. 339; State v. District Court of 
Hennepin County, 166 N.W. 185, 139 
Minn. 205. 


Mo.—Stone vy. Blackmer & Post Pipe 
Co., 27 S.W.(2d) 459, 224 Mo.App. 319; 
Betz v. Columbia Telephone Co., 24 
S.W.(2d) 224, 224 Mo.App. 1004. 


Mont.—Moffett v. Bozeman Canning 
Co., 26 P.(2d) 973, 95 Mont. 347; Kerns 
v. Anaconda Copper Mining Co., 289 P. 
563, 87 Mont. 546; Betor vy. National 
Biscuit Co., 280 P. 641, 85 Mont. 481; 
Shea v. North-Butte Mining Co., 179 
P. 499, 55 Mont. 522; Lewis, etc., 
County v. Industrial Acc. Bd., 155 P. 
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268, 52 Mont. 6, L.R.A.1916D 628. 


Neb.—Penwell v. Anderson, 250 N. 
W. 665, 125 Neb. 449; Tralle v. Hart- 
man Furniture & Carpet Co., 217 N.W. 
952, 116 Neb. 418; Lincoln Gas & Elec- 
tric Light Co. v. Watkins, 204 N.W. 
391, 113 Neb. 619; Kaplan v. Gaskill, 
187, N.W. 943, 108 Neb. 455; Ray v. 
School Dist. of Lincoln, in Lancaster 
County, 181 N.W. 140, 105 Neb. 456. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.J.—Deey v. Wright & Cobb 
Lighterage Co., 36 N.J.L.J. 121; Sex- 
ton v. Newark District Telephone Co., 
34 N.J.L.J. 368. 


N.M.— Hughey v. Ware, 276 P. 27, 
34 N.M. 29; Gonzales v. Chino Copper 
Co., 222 P. 903, 29 N.M. 228. 


N.Y.—Pheenix Indemnity Co. v. 
Staten Island Rapid Transit Ry. Co., 
167 N.E. 194, 251 N.Y. 127° [aff 50 S. 
Ct. 242, 281 U.S! 98; 74 L.Ed. 726]; 
Waters v. William J. Taylor Co., 112 
N.E. 727, 218 N.Y. 248, L.R.A.1917A 
347; Allen y. State, 160 N.Y.S. 85, 
173 App.Div. 455; Martucci v. Hills 
Bros. Co., 156 N.Y.S. 833, 171 App.Div. 
370; Moore v. Lehigh Valley R. Co., 
154 N.Y.S. 620, 169 App.Div. 177 [aff 
LENGE) 1092, 20 74N.¥. 627) 5, Iny re 
Rheinwald, 153 N.Y.S. 598, 168 App. 
Div. 425 [rearg den 161 N.Y.S. 1142, 
175 App.Div. 957]; Kenny v. Union R. 
Co., 152 N.Y.S. 117, 166 App.Div. 497; 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London v. Success- 
Uncle Sam Cone Co., 208 N.¥.S. 510, 
124 Mise. 614; Robilotto v. Bartholdi 
Realty Co., 172 N.Y.S 3828, 104 Mise. 
419; Lindebauer v. Weiner, 159 N.Y.S. 
987, 94 Misc. 612. 


Ohio.—State v. Industrial 
sion of Ohio, 156 N.E. 107, 
St. 45; State v. Industrial 
sion of Ohio, 143 N.E. 574, 110 Ohio 
St. 271; Industrial Commission of 
Ohio v. Weigandt, 130 N.E. 38, 102 
Ohio St. 1; Fassig v. State, 116 N.E. 
104, 95 Ohio St. 232; State v. Indus- 
trial Commn., 111 N.E. 299, 92 Ohio St. 
434, L.R.A.1916D 944, Ann.Cas.1917D 
1162; Vayto v. Terminal & Ry. Co., 
18 Ohio N.P.N.S. 305. 


Okl.—City of Muskogee v. State In- 
dustrial Commission, 300 P. 627, 150 
Okl. 94; Maryland Casualty Co. v. State 
Industrial Commission, 282 P. 293, 1389 
Okl. 302; Smith & McDonnald v. State 
Industrial Commission, 271 P. 142, 133 
Okl. 77; New Amsterdam Casualty Co. 
v. Rinehart & Donovan Co., 255 P. 
587, 124 Okl. 227; Fox v. Dunning, 
255 P. 582, 124 Okl. 228; Brooks v. 
A. A. Davis & Co., 254 P. 66, 124 Okl. 
140; Attna Life Ins. Co. v. State In- 
dustrial Commission, 234 P. 765, 766, 
109 Okl. 65 [cit C.J.]; Wick v. Gunn, 
169 P. 1087, 66 Okl. 316, 4 A.L.R. 107; 
Adams vy. Iten Biscuit Co., 162 P. 938, 
63 OkI. 52. 


Or.—Stark v. State Industrial Com- 
mission, 204 P. 151, 108 Or. 80. 


Pa.—Hale v. Savage Fire Brick Co., 
75 Pa.Super. 454. 


R.I.—Jillson v. Ross, 94 A. 717, 38 
Rete 1452 


Tenn.—Kinnard v. Tennessee Chem- 
ical €o., 7S. Wa(2d) 1°807,.- 157: (Menn: 
206; Portin v. Portin, 261 S.W. 368, 
149 Tenn, 535. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 288 
S.W. 409 [rev (Civ.App.) 283 S.W. 929, 
and reh den (Commn.App.) 294 S.W. 
195]; Vestal v. Texas Employers’ Ins. 
Ass’n, (Commn.App.) 285 S.W. 1041 
{rev (Civ.App.) 271 S.W. 225]; Mil- 
lers’ Mutual Casualty Co. v. Hoover, 
(Commn.App.) 235 S.W. 863; General 
Accident, Fire & Life Assur. Corp., 


Commis- 
116 Ohio 
Commis- 
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705. 

Utah.—Utah Fuel Co. v. Industrial 
Commission, 194 P. 122, 57 Utah 246; 
Chandler v. Industrial Commission, 
184 P. 1020, 55 Utah 2138. 


Vt.—Bundy v. State of Vermont 
Highway Dept., 146 A. 68, 102 Vt. 84 
[foll Pelow v. Same, 146 A. 71, 102 
Vt. 90 


Va.—Humphries v. Boxley Bros. 
Co., 135 S.E. 890, 146 Va. 91, 49 A.L.R. 
1427. 


Evans, (Civ.App.) 201 S.W. 


Wash.—Stertz v. Industrial Ins. 
Commn., 158 P. 256, 91 Wash. 588, 
Ann.Cas.1918B 354; State v. Clausen, 
117 P. 1101, 65. Wash. 156, 37 L.R.A. 
N.S. 466. 


Wis.—Val Blatz Brewing Co. v. Ge- 
rard, 230 N.W. 622, 201 Wis. 474; 
Schaefer & Co. v. Hicher, 201 N.W. 
396, 185 Wis. 317; Kloman v. Indus- 
trial Commission of Wisconsin, 195 N. 
W. 404, 181 Wis. 505; Town of -Ger- 
mantown v. Industrial Commission, 
190 N.W. 448, 178 Wis. 642, 31 A.L.R. 
1284; Anderson v. Miller Scrap Iron 
Co., 170 N.W. 275, 171 N.W._ 935, 169 
Wis. 106; Lesh v. Illinois Steel Co., 
157 N.W. 539, 163 Wis. 124, L.R.A. 


1916E 105; Besnys v. Herman Zohr- 
laut Leather, Co., 147 N.W. 37, 157 
Wis. 203; Milwaukee y. Miller, 144 


N.W. 188, 154° WiS. 652, L.R.A.1916A 
1, Ann.Cas.1915B 847. 


Alta.—In re Dilley & Canadian Pac. 
R. Co., [1924] 2 West.Wkly. 377. 


“The loss by injury or destruction 
of either men or machines, in the na- 
ture of things, is and must be a part 
of the actual cost of production, and 
so considered. This is the principle 
upon which all legislation under the 
head of workmen’s compensation pro- 
ceeds.” Phil Hollenbach Co. v. Hol- 
lenbach, 204 S.W. 152, 156, 181 Ky. 262, 
13 A.L.R. 524. 


“This system of compensation is 
based, not upon ancient fictions of the 
law, but upon the principles of indus- 
trial insurance in application to the 
theory that industrial accidents, 
whether due to the negligence of the 
worker or not, are a hazard of the 
business; and that they should be 
borne, not by the individual worker, 
but by the industry in which he is 
engaged.’”’ Wheeler Corrugating Co. 
v. McManigal, 41 F.(2d) 593, 595 [quot 
Pyrites Co. v. Davison Chemical Co., 
4 F.Suppl. 294, 297]. 


“In place of the traditional juristic 
rule that the master must respond in 
damages when his servant is injured 
through the master’s fault, and that 
otherwise the servant must go un- 
recompensed and the loss be borne 
by him alone, the people and Legisla- 
ture have now put in force the chang- 
ed concept that the trade product 
should be charged with all conse- 
quences of inherent trade hazards, 
and that losses to individual workers, 
through disability while engaged in 
the service of the proprietor of the 
business, should be distributed among 
all its consumers or patrons, rather 
than left to operate ruinously against 
the disabled employee or the solitary 
employer.” Rheinwald v. Builders’ 
Brick & Supply Co., 153 N.Y.S. 598, 
601, 168 App.Div. 425. 


“The theory upon whieh. the com- 
pensation law is based (which is now 
generally accepted) is that each time 
an employee is killed or injured there 
is an economic loss which must be 
made up or compensated in some way 
. . . that the burden of this eco- 
nomic loss should be borne by the 
industry rather than by society as 
a whole, that a fund should be pro- 
vided by the industry from which a 
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fixed sum should be set apart as ev- 
ery accident occurs to compensate the 
person injured, or his dependents, for 
his or their loss.’’ State v. Industrial 
Commn., 111 N.E. 299, 92 Ohio St. 434, 
450, L.R.A.1916D 944, Ann.Cas.1917D 
1162. 


“Workingmen’s insurance and com- 
pensation laws are the products of 
the development of the social and 
economic idea that the industry which 
has always borne the burden of depre- 
ciation and destruction of the neces- 
sary machinery shall also bear the 
burden of repairing the efficiency of 
the human machines without which 
the industry itself could not exist.” 
Lewis, ete., County v. Industrial Acc. 
Bd., 155 P. 268, 270, 52 Mont. 6, L.R. 
A.1916D 628 [quot Mulhall v. Nashua 
Mfg. Co., 115 A. 449, 453, 80 N.H. 194]. 
To same effect Maebile & O. R. Co. v. 
Industrial Commission of Illinois, 28 
F.(2d) 228, 229; Brooks v. A. A. Da- 
vis & Co., 254 P. 66, 124 Okl. 140. 


“The intention was to secure work- 
men and dependents against becoming 
objects of charity, by making a rea- 
sonable compensation for all such ac- 
cidental calamities as are incidental 
to the employment. -Under such acts 
injuries to employees are to be con- 
sidered no longer as results of fault 
or negligence, but as the products of 
the industry in which the employee 
is concerned. Compensation for such 
injuries is, under the theory of such 
Statutes, like any other item in the 
cost of production or transportation, 
and ultimately charged to the con- 
Sumer. . .. . The law substitutes 
for liability for negligence an entire- 
ly new conception; that is, that if the 
injury arises out of and in the course 
of the employment, under the doctrine 
of man’s humanity to man, the cost 
must be one of the elements to be 
liquidated and balanced in money in 
the course of consumption. In other 
words, the theory of the law is that, 
if the industry produces an injury, 
the cost of that injury shall be in- 
cluded in the cost of the product of 
the industry. Hence the provision 
that the injury must arise out of and 
in the course of the employment.” 
Mobile & O. R. Co. v. Industrial Com- 
mission of Illinois, supra. 


“The conclusion is evident that, in 
the enactment of this new law, the 
legislature declared it to be the pol- 
icy of this state that every hazard- 
ous industry within the purview of 
the act should bear the burden aris- 
ing out of injuries to its employees; 
and that it was the further policy of 
the state to do away with the recog- 
nized evils attaching to the remedies 
under existing forms of law and to 
substitute a new remedy that should 
be ample, full, and complete, reach- 
ing every injury sustained by any 
workman while employed in any such 
industry, regardless of the cause of 
the injury or the negligence to which 
it might be attributed. We can con- 
ceive of no language the legislature 
might have employed that would 
make its purpose and intent more as- 
certainable than that made use of in 
the first section of the act. To say, 
with appellant, that the intent of the 
act is limited to the abolishment of 
negligence as a ground of action 
against an employer only, is to over- 
look and read out of the act and its 
declaration of principles the economic 
thought sought to,be crystallized into 
law—that the industry itself was the 
primal cause of the injury and, as 
such, should be made to bear its bur- 
dens. The employer and employee as 
distinctive producing causes are lost 
sight of in the greater vision that the 
industry itself is the great producing 
cause, and that the cost of an injury 
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ticular establishment in which the employee was 
working while injured,!? and thereby to relieve soci- 
ety as a whole, at least partially, of the burden of 
supporting those injured or killed in industry, and 
their dependents,'*® the payment of compensation, un- 
der stated circumstances, being said to be a matter 
of publie concern,'* as relating to the promotion of 


suffered in any industry is just as 
much a part of the cost of production 
as the tools, machinery, or material 
that enter into that production, rec- 
ognizing no distinction between the 
injury and destruction of machinery 
and the injury and destruction of 
men in so far as each is a proper 
charge against the cost of produc- 
tion. The legislature in this act was 
dealing, not so much with causes of 
action and remedies, as with this 
great economic principle that has ob- 
tained recognition in these later 
years, and it sought, in the use of 
language it deemed apt, to embody 
this principle into law.” Peet v. 
Mills, 136 P. 685, 76 Wash. 437, 439, 
L.R.A.1916A 358, Ann.Cas.1915D 154. 


{a] “This is the practical opera- 
tion of the statutes, whether optional 
or compulsory, since the employer 
may protect himself by adding the 
premium paid for insurance, and the 
cost of administering the law, to the 
overhead charges of his business as 
a basis for determining the cost and 
the price of his product, thus trans- 
ferring the burden to the consumer.” 
Mulhall v. Nashua Mfg. Co., 115 A. 
449, 452, 80 N.H. 194. 


[b] “he reason for the act rests 
upon a fundamental principle of gov- 
ernment first advocated by Bismarck 
in Germany in about the year 1880 and 
later by Lord Salisbury in England. 
That fundamental principle is that in 
a modern industrial state the risk of 
injury to workmen while engaged in 
the employer’s service is a social risk, 
chargeable against the business itself, 
the Iosses arising from which are to 
be added to the productive cost and 
to be borne ultimately by the com- 
munity at large. This principle has 
been generally accepted in Europe for 
years, and is regarded by sociological 
writers as a forward step in the prog- 
ress and development of a civilized 
state. It permits an injured work- 
man, or in the event of his death his 
dependents, to demand as a right that 
which they were often compelled to 
ask as a charity, with the ultimate 
costs in either event upon the commu- 
nity.” Lindebauer v. Weiner, 159 N. 
Y.S. 987, 989, 94 Misc. 612. 


{c] Industrial accidents chargea- 
ble as part of overhead expenses of 
industries. Pfister v. Doon Electric 
Co., 202 N.W. 371, 199 Iowa 548; Mul- 
hall v. Nashua Mfg. Co., 115 A. 449, 
80 N.H. 194; Gonzales v. Chino Cop- 
per Co., 222 P..903, 29 N.M. 228; Don- 
ovan v. Alliance Electric Co., 186 N.Y. 
S. 813,,.195) App.Div. -678; Allen.v. 
State, 160 N.Y.S. 85, 1738 App.Div. 455; 
Southern Surety Co. v. Inabnit, (Tex. 
Civ.App.) 1 S.W.(2d) 412; Humphries 
v. Boxley Bros. Co., 135 S.E. 890, 146 
Va. 91, 49 A.L.R. 1427; Sonid v. Town- 
send, (Alta.) 8 West.Wkly. 474. 


[d] Leading cases.—Lewis, etc., 
County v. Industrial Acc. Bd., 155 P. 
268, 52 Mont. 6, L.R.A.1916D 628; 
Stertz v. Industrial Ins. Commn., 158 
P. 256, 91 Wash. 588, Ann.Cas.1918B 
354. 

12. Byrd v. Sabine Collieries Corp., 
114 S.E. 679, 680, 92 W.Va. 347. 


13. Cal.—Union Iron Works v. In- 
dustrial Acc. Commission of Califor- 
nia, 210 P. 410, 190 Cal. 33. 


Colo.—Industrial Commission  y. 
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Z@tna Life Ins. Co., 174 P. 589, 64 Colo. 
480, 30 A.L.R. 1336. 


Ill.—H. W. Clark Co. v. Industrial 
cammiscion. 126) N.B:-. 579, .291- 11 


Ind.—Holycross Nye, 


(App.) 186 N.E. 915. 


Md.—Liggett & Meyers Tobacco Co. 
v. Goslin, 160 A. 804, 1638 Md. 74. 


Mich.—Richards v. Rogers Boiler 
& Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev 226 N.W. 871, 248 Mich. 155]. 


Mont.—Moffett v. Bozeman Canning 
Co, , 26; “Ps(2d)q; 9735495, Mont., 3475 
Betor v. National Biscuit Co., 280 P. 
641, 85 Mont. 481. 


N.J.—Deeny v. Wright & Cobb 
Lighterage Co., 36 N.J.L.J. 121; Sex- 
ton v. Newark District Telephone Co., 
34 N.J.L.J. 368. 


N.Y.—Waters v. William J. Taylor 
Co., 112 N.E. 727, 218 N.Y. 248, L.R.A. 
1917A 347. 


Ohio.—State v. Industrial Commn., 
Lil N.E.. 299, 92 Ohio St. 434, °L; RA. 
1916D 944, Ann.Cas.1917D 1162. 


Tenn.—Carmichael vy. J. C. Mahan 
hie Co., 11 S.W.(2d) 672, 157 Tenn. 


& Nye v. 


Utah.—Pickering v. Industrial Com- 
mission of Utah, 201 P. 1029, 59 Utah 
35; Reteuna v. Industrial Commis- 
sion, 185 P. 535, 55 Utah 258. 


But see Dick v. Gravel Logging Co., 
95 So. 99, 101, 152 La. 993 (holding 
that “the object of the statute is to 
shift the burden resulting from the 
accidents of our intense industrial 
activities from the employer to the 
general public’). 


14. Harrington v. Department of 
Labor and Industry, 233 N.W. 361, 252 
Mich, 87; Mulhall vy. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194; Adams v. Iten 
Biscuit Co., 162 P. 9388, 63: Okl. 52; 
Reteuna v. Industrial Commission, 185 
P. 535, 587, 55 Utah 258 [quot Rosen- 
steel v. Niles Forge & Mfg. Co., 
Were 7 Negl. & Comp. Cases Ann. 


15. Hagenback v. Leppert, 117 N. 
BE. 531, 66 Ind.App. 261; Betz v. Co- 
lumbia Telephone Co., 24 S.W.(2d) 
224, 224 Mo.App. 1004; Kinnard v. 
Tennessee Chemical Co., 7 S.W.(2d) 
807, 157 Tenn. 206; Portin v. Portin, 
261 S.W. 363, 149 Tenn. 535; Reteuna 
v. Industrial Commission, 185 P, 535, 
537, 55 Utah 258 [quot Rosensteel v. 
Niles Forge & Mfg. Co., (Ohio) 7 
Negl. & Comp. Cases. Ann. 798]. 


16. Moffett v. Bozeman Canning 
Co., 26 P.(2d) 973, 95 Mont. 347; Ne- 
vada Industrial Commission v. 
Washoe County, 171 P. 511, 41 Nev. 
437 (concurring op, McCarran, J.); 
Reeves v. Parker-Graham-Sexton, 
Inc., 154 S.E. 66, 199 N.C. 236. See Boh- 
len-Huse Coal & Ice Co. v. McDaniel, 
257 S.W. 848, 849, 148 Tenn. 628 (hold- 
ing that “compensation statutes are 
passed to require industry to provide 
for its own casualties and to relieve 
society of that burden”); City of Ty- 
ler v. Texas Employers’ Ins. Ass’n, 
(Tex.Commn.App.) 288 S.W. 409, 410 
Lrev (Civ.App.) 283 S.W. 929, and reh 
den (Commn.App.) 294 S.W. 195] 
(holding that ‘‘the act eh spPRO= 
ceeds upon the theory that society is 
best served by making industry bear 


the general welfare.15 
idea or purpose of all compensation acts has been 
said to be that the industry or employment which 
requires human agency for its operation should look 
to the care and upkeep of that agency.1® Other con- 
siderations leading to the enactment of the compen- 
sation legislation are a desire to provide a speedy,** 
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Similarly, the fundamental 


the loss sustained in injuries to, or 
the death of, its workmen, in the 
course of their employment’). 


{a] “It is in the interest of the 
general welfare that damages arising 
from injuries sustained by persons en- 
gaged in a particular industry shall 
be borne by that industry.” Ander- 
son v. Miller Scrap Iron Co., 170 N.W. 
275, 278, 171 N.W. 985, 169 Wis. 106. 


17. U.S.—Bradford Electric Light 
Co, v. Clapper, 52 S.Ct. 571, 286 U.S. 
145, 76 L.Ed. 1026, 82 A.L.R. 696 [rev 
51 F.(2d) 992, appeal dism and cert 
grib2 SCt 118, 284 U.S. 221, 76 Iobd: 
254] (Vermont act); Wheeling Corru- 
See Co. v. McManigal, 41 F.(2d) 


Cal.—Western Indemn. Co. v. Pills- 
bury, 151 P. 398, 170 Cal. 686. 


Conn.—Powers v. Hotel Bond Co., 
93 A. 245, 89 Conn. 143. 


Ga.—Maryland Casualty Co. v. Eng- 
land, 129 S.E. 75, 160 Ga. 810 [answers 
Seago to 129 S.H. 445, 34 Ga.App. 


Ill.—Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 352 
Ill. 405; Faber v. Industrial Commis- 
sion, 185 N.E. 255, 352 Ill. 115; O’Brien 
v. Chicago City Ry. Co., 137 N.E. 214, 
305 Ill. 244; Illinois Publishing & 
Printing Co. v. Industrial Commission, 
132 N.E. 511, 299 Ill. 189; Friedman. 
Mfg. Co. v. Industrial Commission of 
Illinois, 120 N.E. 460, 284 Ill. 554; 
Louisville & N. R. Co. v. Industrial 
Board, 118 N.E. 488, 282 Ill. 136; 
Keeran y. Bloomington & Chanipaign 
Traction’ Co, 115 (N. BE. °636, 277" Tih 
413; Victor Chemical Works vy. In- 
dustrial Board of Illinois, 113 N.E. 
173, 274 Ill. 11, Ann.Cas.1918B 627. 


Ky.—Golden Ash Coal Co. v. Davis, 
294 S.W. 1029, 220 Ky. 224; Johnson 
v. Hardy-Burlingham Mining Co., 266 
S.W. 635, 205 Ky. 752; Ashland Iron 
& Mining Co. v. McDaniel’s Depend- 
ents, 258 S.W. 9438, 202 Ky. 19. 


La.—Festervand v. Laster, 130 So. 
634, 15 La.App. 159. 


Md.—Brenner y. Brenner, 96 A. 287, 
127 Md. 189. 


Mich.—Shafer v. Parke, Davis & 
Co., 159 N.W. 304, 192 Mich. 577. 


Minn.—Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 157 Minn. 290. 


Mont.—Shea v. North-Butte Mining 
Co., 179 P. 499, 55: Mont. 522, 


Neb.—Perry v. W. L. Huffman Au- 
tomobile Co., 175 N.W. 1021, 179 N. 
W. 501, 104 Neb. 211; Stoica v. Swift 
& Co., 160 N.W. 964, 100 Neb. 434. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


N.Y.—Harnett v. Steen Co., 110 N. 
E. 170, 216 N.Y. 103; Jensen v. South- 
ern Pac. Co., 109 N.E. 600, 215 N.Y. 
514, L.R.A.1916A 408, Ann.Cas.1916B 
276; Royal Indemnity Co. y. Heller, 
245 N.Y.S. 258, 230 App.Div. 496. 


Ohio.—State v. Industrial Commis- 
en Ohio, 148 N.E. 574, 110 Ohio 


Okl,—Hidden Treasurer Coal Co. v. 
Urist, 240 P. 640, 112 Okl. 245; Ward 
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simple,!® facile,1® inexpensive,?° 


uitable,?2 efficient,?? adequate,?* fixed,?> certain,?® 
definite,?7 and final*® form of relief to or settle- 
ment of the claims of, those injured or their de- 
pendents, without the annoyance of a suit at law,?® 
to minimize litigation®® and expensive contests,*1 to 
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scientifie,?+ eq- 


of justice,** to 


substitute a more uniform scale of compensation 


v. Beatrice Creamery Co., 230 P. 872, 
LOPVOKI. a9: 


Tex.—Western Indemnity Co. v. 
Leonard, (Civ.App.) 231 S.W. 1101 
[aff (Commn. App.) 248 S.W. 655]. 


Utah.—W oldberg ive Industrial 
Commission of Utah, 279 P. 609, 74 
Utah 3809; Utah Consol. Min. Co. v. 
Industrial Commission of Utah, 240 
P. 440, 66 Utah 173; Utah Fuel Co. v. 
Industrial Commission, 194 P. 122, 
57 Utah 246; Utah Copper Co. v. In- 
dustrial Commission of Utah, 193 P. 
24, 57 Utah 118, 13 A.L.R. 1367. 


Va.—Humphries v. Boxley Bros. 
Cony LS55S-H 8905, 146. \Via. 91,49 2AcTs. 
R. 1427; Mann v. City of Lynchburg, 
106 S.B. 371, 129 Va. 453. 


W.Va.—Gunnoe v. Glogora Coal Co., 
117 S.E. 484, 93 W.Va. 636. 


“The common-law liability for 
torts . usually involved long, te- 
dious, and expensive litigation.” 
Gonzales v. Chino Copper Co., 222 P. 
903, 905, 29 N.M. 228. 


18. Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524; Morin’s Case, 120 A. 44, 
122 Me. 338; Utah Consol. Mining Co. 
v. Industrial Commission of Utah, 240 
P. 440, 66 Utah 173; Mann vy. City of 
Lynchburg, 106 S.E. 371, 129 Va. 453. 
See Maryland Casualty Co. v. IEng- 
land, 129 S.E. 75, 76, 160 Ga. 810 [an- 
swers conformed to 129 S.E. 445, 34 
Ga.App. 354] (where the court said: 
“The act abhors and shuns protract- 
ed and complicated litigation over the 
facts of any case’); Wickham v. 
Monmouth Memorial Hospital, 162 A. 
891, 892, 10 N.J.Misc. 1086 (where the 
court said: “It was not the intention 
of the Legislature to burden those 
protected by the act with complicat- 
ed legal proceedings in order to ob- 
tain compensation’’). 


19. Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, a6} 
ALR. 524. 


20. U.S.—Wheeling Corrugating 
Co. v. McManigal, 41 F.(2d) 593. 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367. 


Ga.—Maryland Casualty Co. v. 
England, 129 S.E. 75, 160 Ga. 810 [an- 
swers to certified questions conform- 
ed to 129 S.B. 445, 34 Ga.App. 354]. 


I1l.— Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 352 
Tll. 405; O’Brien v. Chicago City Ry. 
Co., 1387 N.E. 214, 305 Ill. 244; Fried- 
man Mfg. Co. v. Industrial Commis- 
sion of Illinois, 120 N.E. 460, 284 Ill. 
554; Louisville & N. R. Co. v. Indus- 
trial Board, 118 N.E. 483, 282 Ill. 136; 
Keeran v. Bloomington & Cham- 
paign Traction Co., 115 N.E. 636, 277 
Til. 413. 


Md.—Liggett & Meyers Tobacco 
Co. v. Goslin, 160 A. 804, 163 Md. 74; 


Brenner v. Brenner, 96 A. 287, 127 
Md. 189. 
Mich.—Shafer vy. Parke, Davis & 


Co., 159 N.W. 304, 192 Mich. 577. 


Minn.—Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 157 Minn. 290. 


Mont.—Cunningham y. Northwest- 


ern Impr. Co; 119. P. 554, 44° Mont. 
180. 


Neb.—Perry v. W. L. Huffman Au- 
tomobile Co., 175 N.W. 1021, 179 N. 
W. 501, 104 Neb. 211. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.M.—Gonzales v. Chino Copper 
Co., 222 P. 903, 29 N.M. 228. 


N.Y.—Jensen v. Southern Pac. Co., 
LOO, MNS 6.0.0) 521 Se eNG Vi to LeeLee Ac 
1916A- 403, Ann.Cas.1916B 276. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 143 N.E. 574, 110 Ohio 
St) 271: 


Okl.—Hidden Treasurer Coal Co. v. 
‘Urist, 240 P. 640, 112 Okl. 245; Ward 
v. Beatrice Creamery Co., 230 P. 872, 
104 Okl. 91. 


Or.—Stark Vv. ‘State Industrial Com- 
mission, 204 P. 151, 108 Or. 80. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 Laff 
(Civ.App.) 25 S.W.(2d) 898]. 


Utah.—Woldberg v. Industrial 
Commission of Utah, 279 P. 609, 74 
Utah 309; Utah Copper Co. v. Indus- 
trial Commission of Utah, 193 P. 24, 
57 Utah 118, 13 A.L.R. 1367. 


W.Va.—Gunnoe v. Glogora Coal 
Co., 117 S.E. 484, 93 W.Va. 636. 


21. Ashland Iron & Mining Co. 
v. McDaniel’s Dependents, 258 S.W. 
948, 202 Ky. 19. 


22. Mann v. City of Lynchburg, 
106 S.E. 371, 129 Va. 453. 


23. O’Brien y. Chicago City Ry. 
Co:, 137° N- EY 214, 305 alls 244) 


24. Hidden Treasurer Coal Co. v. 
Urist, 240 P. 640, 112 Okl. 245; Ward 
v. Beatrice Creamery Co., 230 P. 872, 
104 Okl. 91. 


25. Humphries vy. Boxley Bros. 
Cor 1358S. Ey 890, 146 Va. 91, 49 A.L. 
R. 1427. 


26. Ariz.—Ocean Accident & Guar- 
antee Corporation v. Industrial Com- 
mission of Arizona, 257 P. 644, 32 
Ariz. 2275. 


Ill.—O’Brien v. Chicago City Ry. 
Co:, 137 N-E. 214, 305 Ill) 244. 


Md.—Cambridge Mfg. Co. y. John- 
son, 153 A. 283, 160 Md. 248. 


Minn.—Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 157 Minn. 290. 


Va.—Humphries v. Boxley Bros. 


Co., 185 S.E. 890, 146 Va. 91, 49 A.L. 
R. 1427. 

Wash.—Stertz v. Industrial Ins. 
Commn., 158 P. 256, 91 Wash. 588, 


Ann.Cas.1918B 354; 
117 P. 1101, 65 Wash. 156, 37 L.R.A.N. 
S. 466 ® 

WiVe Gunes v. Glogora. Coal 
Co., 117 S.. 484, 98 W.Va. 636. 


27. O’Brien v. Chicago City Ry. 
Co., 137 N.E. 214, 305 Ill. 244: Cam- 
bridge Mfg. Co. v. Johnson, 153 A. 


State Ve Clausen, 


283, 160 Md. 248; Kaletha v. Hall 
Mercantile Gor 196 N.W. 261, 157 
Minn. 290. . 


28. Maryland Casualty Co. v. Ene- 
land, 129 S.E. 75, 160 Ga. 810 [answers 


[§ 15 


than the varying and widely divergent estimates of 
juries,?? to lessen the temptation to perjury in courts 


provide for employers a liability 


which is limited and determinate,?* to protect the 
employer from unjust or exaggerated claims,** and 
from unjust and excessive verdicts®® resulting from 


‘ 


conformed to 129 S.E. 445, 34 Ga.App. 
354]. 


29. Woldberg v. Industrial Com- 
mission of Utah, 279 P. 609, 74 Utah 
309; Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 


“Utah 118, 13 A.L.R. 1367. 


30. Maryland asualty Co. v. 
England, 129 S.E. 75, 160 Ga. 810 [an- 
swers conformed to 129 S.E. 445, 34 
Ga.App. 354]; Pierce v. Bekins Van 
ae geet Co., 172 N.W. 191, 185 Iowa 


81. Pierce v. Bekins Van & Stor- 
age Co., supra. 


32. Ill—kKeeran v, Bloomington & 
Champaign Traction Co. 115 N.E. 
636, 277 Ill. 413. See Victor Chem- 
ical Works v. Industrial Board of Il- 
linois; ALSSN-B. L738) 129. 27/4 lle tale 
Ann.Cas.1918B 627 (where the court 
said: “The general purpose of the ~ 
act is to provide a method by which 
injuries received by employees in cer- 
tain classes of occupations may be 
quickly adjusted, so that something 
shall be received according to fixed 
rules for determining compensation 
in said cases’’). 


Md.—Brenner v. Brenner, 96 A. 287, 
127 Md. 189. 


N.M.—Gonzales v. Chino Copper 
Co., 222 P. 903; 29 N.M. 228. 


Ohio.—State v. Industrial Commis- 
sonny Ohio, 143 N.E. 574, 110 Ohio 
Es 5 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]. 


And see supra text and note 97. 


“In negligence cases the courts had 
established certain rules for meas- 
uring damages. These rules gave the 
jury a wide latitude and a large meas- 
ure of discretion. The damages as- 
sessed were excessive in some cases 
and too meager in others. The com- 
pensation laws correct these inequali- 
ties by providing rules for measuring 
compensation and establishing uni- 
formity in fixing the amount of 
awards.” State v. Industrial Com- 
mission de dea 143 N.D. 574, 575, 110 
Ohio St. 271 


33. Hawkins v. Bleakley, 220 F. 
378. Laff, 37 S:Ct. (255, 243 UcS: 2710, 61 
L.Ed. 678]; Cunningham v. North- 
western Impr. Co., 119 P. 554, 44 Mont. 
180; Borgnis v. Falk Cory 133 N.W. 
209, 147 Wis. 327, 37 L.R.A.N.S. 489. 


34. Bradford Electric Light Co. v. 
Clapper, 52 S.Ct. 571, 286 U.S. 145, 
76 L.Ed. 1026, 82 A.LLR. 696 [rev 51 
EF. (2d), 992, appeal dism and cert gr 
52. Set. 118, 284, U,S5, 221, 46 Teme. 
254] (Vermont act); Humphries Vv. 
Boxley Bros. Co., 135 S.B. 890, 146 
Va. 91, 49 A.L.R. 1427; Kloman v. In- 
dustrial Commissien of Wisconsin, 
195 N.W. 404, 181 #Wis. 505. 


35. Powers v. Hotel Bond Co., 93 
A. 245, 89 Conn. 143; Cambridge Mfg. 
Co. v. Johnson, 153 A. 283, 160 Md. 
248; Shanahan v. Monarch Engineer- 
ing Co., 114 N.E. 795, 219 N.Y. 469. 


36. Cunningham vy. Northwestern 
Impr. Co,, 119 P. 554, 44 Mont. 180; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 15) 


the hardships of particular cases,*7 to proteet em- 
ployees or dependents against the burden of attor- 
ney’s fees incident to the former remedy,**® and to 
secure to the employee having a just claim the full 
amount of compensation awarded him without dimi- 
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note.*° 


nution by reason of the expense of litigation.*® 


Jensen v. Southern Pac. Co., 109 N. 
E, 600, 215 N.Y. 514, L.R.A.1916A 408, 
Ann.Cas.1916B 276; Adams v. Iten 
Biscuit Co., 162 P. 938, 63 Okl. 52; 
Stark v. State Industrial Commission, 
204 P. 151, 103 Or. 80. 


87. Cunningham v. Northwestern 
Impr. Co., 119 P. 554, 44 Mont. 180; 
Stark v. State Industrial Commis- 
sion, 204 P. 151, 103 Or. 80. 


38. Friedman Mfg. Co. v. Indus- 
trial Commission of Illinois, 120 N.E. 
460, 284 Ill. 554; Festervand v. Las- 
ter, 130 So. 634, 15 La.App. 159. 


39. Stark v. State Industrial Com- 
mission, 204 P. 151, 103 Or. 80; Klo- 
man y. Industrial Commission of Wis- 
eonsin, 195 N.W. 404, 181 Wis. 505; 
Borgnis vy. Falk Co., 133 N.W. 209, 147 
Wis. 327, 37 L.R.A.N.S. 489. 


40. See cases infra this note. 


[a] Other statements of purpose. 
—(1) “The purpose of the compensa- 
HON acty.< . is, aS much as possi- 
ble, to dispense with turmoil, conten- 
tion, and litigation between employ- 
er and employee, and to place upon 
business the burden of caring for em- 
ployees injured, or, when killed, their 
dependents.” Corral v. Ocean Acci- 
dent & Guarantee Corporation, (Ariz.) 
23° P.( 2d) 934,.4 986:5,.@) 4“Dhe. act 
. . . is intended to extend the lia- 
bility of the employer to make com- 
pensation for injuries to which he 
was not previously liable and to fix 
the limit of such compensation.” Ar- 
quin vy. Industrial Commission, 181 N. 
EK. 613, 349 Ill. 220. (3) “It was—in- 
tended by that act to provide compen- 
sation thereunder for accidental in- 
juries received by an employee arising 
out of and in the course of his em- 
ployment.” Hill vy. Kerens-Donne- 
wald Coal Co., 210 Ill.App. 560. (4) 
“Among its beneficent purposes are 
these: To furnish relief to such in- 
jured workmen as would otherwise 
be without remedy—as a matter of 
justice rather than charity; to shield 
employers from vexatious, costly, 
and hazardous litigation; and ulti- 
mately to put the burden, if any, on 
the public where it rightfully be- 
longs.” Hagenback v. Leppert, 117 
N.E. 531, 533, 66 Ind.App. 261. (5) 
“The purpose of the act, as indicated 
by its title, was to prevent industrial 
accidents, and to provide compensa- 
tion and adequate medical and surgi- 
cal care for those injured by accident 
while engaged in industrial pursuits.” 
In re Boyer, 117 N.E. 507, 508, 65 Ind. 
App. 408. (6) “The fundamental 
purpose of these statutes is to pro- 
tect employees who accept its provi- 
sions.” Hansen vy. Frankfort Chair 
Co., 60 S.W.(2d) 349, 351, 249 Ky. 194. 
@) “The primary purpose of the 
Compensation Act is to provide com- 
pensation for workmen injured while 
employed in certain hazardous trades, 
businesses, and occupations.” Hall 
v. City of Shreveport, 102 So. 680, 157 
La. 589. To same effect American 
Steel Foundries v. Industrial Board, 
LTO NEE 902284 Til, 99; “Smid y: 
Townsend, (Alta.) 8 West.Wkly. 474. 
(8) “The purpose was to withdraw 
from litigation common-law actions 
brought by employees against em- 
ployers for accidental injuries grow- 
ing out of and sustained in the course 
of employment, and to substitute in 
the place of therright of action cer- 
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Apart from numerous statements in the eases loose- 
ly referring to features, provisions, or effects of par- 
ticular acts as the purposes thereof, other statements 
of the purposes of the acts will be found in the 


tain definite and fixed amounts to be less of the cause or manner of inflic- 


paid to the injured party, and to his 
dependents as defined in the statute.” 
Cambridge Mfg. Co. v. Johnson, 153 
A. 283), 284, 160 Mid.124890 (9) {ihe 
object and purpose of the Workmen’s 
Compensation Law was to compen- 
sate the employee for loss sustained 
by him resulting from an accidental 
injury, or, in case of his death, to 
compensate those dependent upon 
him, named in the statute.” Victory 
Sparkler & Specialty Co. v. Gilbert, 
153 A. 275, 278, 170. Md. 181. (10) 
“The main purpose of this act is the 
creation of a new and wider remedy 
for victims of industrial accidents, 
and a new tribunal for the adminis- 
tration of such remedy.” Nadeau v. 
Caribou Water, Light & Power Co., 
108: A. 190, 192, 118 Me. 325. (11) 

“The statute was enacted for the pur- 
pose of protecting injured workmen 
or their dependents.” Wickham v. 
Monmouth Memorial Hospital, 162 A. 
891, 10 N.J.Misc. 1086. (12) ‘“The 
purpose of the Ohio act and subse- 
quent acts related to it is to compen- 
sate in a measure every operative, 
workman or employee for every in- 
jury, not purposely inflicted, received 
or sustained in the course of his em- 
ployment, whether working for or 
rendering service to a person, firm, 
private or public service corporation, 
or to the state or political subdivision 
thereof, under any appointment or 
contract for hire, express or implied, 
except public officials, policemen and 
firemen in cities where pension funds 
are now or may hereafter be estab- 
lished.’”” Vayto v. River Terminal & 
Railway Co., 18 Ohio N.P.N.S. 305, 326. 
(13) “One of the purposes of the 
Workmen’s Compensation Acts is to 
broaden the right of employees to 
compensation for injuries due to their 
employment.” Lamm y. Silver Falls 
Timber Coy, 277 BR. 91, 286 Pa 527, 530; 
29Li1P. $75) 1133 1Or, 4638e ar Gd4)ie Phe 
purpose of the law was to do away 
with the issues of negligence, acci- 
dent, assumed risk, contributory neg- 
ligence, and other like issues, and to 
further provide that the amount re- 
coverable be free of any uncertainty.” 


Federal Surety Co. v. Ragle, (Tex. 
Commn.App.) 40 S.W.(2d) 63, 66 [aff 
(Civ.App.) 25 S.W.(2d) 898]. (15) 


“The primary purpose of the lawmak- 
ing powers, in enacting workmen’s 
compensation laws, is to benefit those 
particular classes of employees, spe- 
cifically named as such in the law.” 
Gilley v. Attna Life Ins. Co., (Tex. 
Commn.App.) 35 S.W.(2d) 136, 137 
[rev (Civ.App.) 12 S.W.(2d) 821 (con- 
formed to (Civ.App.) 41 S.W.(2d) 
1046)]. (16) The “humane and ob- 
vious object . - is to protect in- 
dustrial employees and their families 
against the consequences of injuries 
received by those employees in the 
course of their employment.” South- 
ern Casualty Co. v. Ehlers, (Tex.Civ. 
App)" 14 Siwi(2d)) Aaa rs. E17), 
“The; purpose’ ‘of such’ ‘an’ act’. <7": 
is to protect the employee and those 
dependent upon him, and in case of 
his serious injury or death to provide 
adequate means for the support of 
those dependent upon him.’ Chand- 
ler v. Industrial Commission, 184 P. 
10207) 1021, 55 Wtah 2135 (8) “To 
substitute for an unscientific and bur- 
densome system a system which will 
make an award in all cases regard- 


tion, limited in amount, it is true, but 
commensurate in some degree with 
the disability suffered.” Klippert v. 
Industrial Ins. Department of Wash- 
ington, 196 P. 17, 18, 114 Wash. 525 
[quot Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 886, 78 Mont. 
579]. (19) “The purpose of the act 
: . is to provide compensation for 
employees, injured while engaged in 
any sort of work, governmental or 
industrial.” Esque y. City of Hunt- 
ington, 139 S.E. 469, 470, 104 W.Va. 
110, 54 A.L.R. 785. To same effect 
Holycross & Nye v. Nye, (Ind.App.) 
186 N.B. 915. 


[b] “With respect to insurance, 
the statutory scheme was intended 
to do more than merely protect the 
employer against liability on account 
of injuries sustained by his employ- 
ees. The quite evident purpose of 
the whole scheme is to guarantee pay- 
ment of compensation in accordance 
with the terms of the act to the in- 
jured employee. The provisions of 
the statute relating to insurance are 
principally for the purpose of secur- 
ing to the employee payment for com- 
pensable injuries.’”” Maryland Casu- 
alty Co. v. Industrial Commission, 
223 N.W, 444, 445, 221 N.W. 747, 198 
Wis. 202. 


[c] Purpose in specifying extra- 
hazardous occupations.—The inten- 
tion and purpose of the Workmen’s 
Compensation act in specifying cer- 
tain occupations as extrahazardous, 
and in depriving the employer of the 
right of said defenses thereto, is to 
secure to the employees engaged in 
such extrahazardous occupations a 
greater degree of protection than was 
afforded by the law previous to the 
enactment of that act.’’’ Seggebruch 
v. Industrial Commission, 123 
276, 278, 288 Tll. 163. 


[d] Substantial and not nominal 
relief.—‘‘Since the statute is remedi- 
al in character, and intended to pro- 
vide relief in cases where none ex- 
isted before, it may reasonably be 
assumed that its purpose was to af- 
ford substantial, and not merely nom- 
inal, relief.’’ Merrill v. State Mili- 
tary Department, 136 A. 897, 898, 152 
Md. 474. 


[e] Federal Longshoremen’s and 
Harbor Workers’ Compensation Act. 
—(1) “Within its sphere the statute 
[Act March 4, 1927 c 509 (44 St. at 
L. p 1424, USC tit 33 §§ 901-950, US 
CA tit 33 §§ 901-950)] was designed 
to accomplish the same general pur- 
pose as the Workmen’s Compensation 
Laws of the states.’ Crowell vy. Ben- 
son, 52 S.Ct. 285, 288, 285 U.S. 22, 76 
L.Ed. 598 [aff 45 F.(2d) 66 (aff 33 F. 
(2d) 137 and 38 F.(2d) 1306), and 
cert gr 51 S.Ct. 353, 283 U.S. 814, 75 
L.ed. 1480, and quot Continental 
Casualty Co. v. Lawson, 64 F.(2d) 802, 
804 (rev 2 F.Suppl. 459)]. To same 
effect United States Casualty Co. v. 
Taylor, 64 F.(2d) 521, 523 [rev 60 F. 
(2d) 165, and cert den 54 S.Ct. 56]. 
(2) “The Compensation Act is one of 
the results of the modern liberal 
trend of thought towards the doc- 
trines in tort cases as between em- 
ployer and employee. It was design- 
ed to remedy the unfortunate situa- 
tion of workmen and relieve them of 
the strict rules governing tort ac- 


N.E. 
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Relief from monetary loss or physical impair- 
ment.‘ The object or purpose of the compensation 
acts is to compensate for, or relieve from, the loss or 
impairment of an employee’s capacity to earn,*? or 
from the deprivation of support from his earnings,*? 
and to protect him and his dependents in ease of the 
loss of wages,** and not to indemnify for any physi- 
cal ailment or impairment.*® 


Benefit of employer and employee. ‘The acts have 
been said to be intended for the benefit or protec- 
tion of both the employer and the employee,*® but 
chiefly for the benefit of the workman.*7 However, 
it has been said of one act that its purpose was to pro- 
tect the employee rather than the employer,*® and of 
another that it was intended for the benefit and in the 
interests of the workman;*® and the acts are not for 
the benefit of injured employers.°? 


Relief in absence of dependents. It has been held 
of at least one compensation act that its purpose is 


tions and provide for compensation 
for injuries received in the course 
of their employment ‘irrespective of 
fault as a cause for the 
Taylor v. Lawson, 60 F.(2d) 165, 167 
[rev on other grounds 64 F.(2d) 521 
(cert den 54 S.Ct. 56)]. (3) “Its pur- 
pose is to extend to the workers upon 
navigable waters of the United 
States, who cannot be reached by 
state legislation, the benefits of a 


v. Simmons, 


Ohio App. 177 


WORKMEN’S COMPENSATION ACTS 


43. Ahmed’s Case, 
278 Mass. 180, 79 A.L.R. 669 
i21 N.E. 10, 231 Mass. 
injury.’’’| 313 [error disin 40 Oe 342, 25.15, Diss 
547, 64 L.Ed. 408]; 


mission v. Sodee, 172 N.E. 292, 35 


44. Union Iron Works v. 
trial Ace. Commission of California, 
210 P. 410, 413, 190 Cal. 33; 


[§§ 15-16 


to provide compensation, in proper eases, whether 
there are dependents of the employee or not.°? 


[§ 16] B. History. While the principle had been 
earlier recognized as to particular industries, the 
first national compensation act was that of Ger- 
many®? in 1884.53 From that time the idea has 
spread until all of the continental European coun- 
tries, with the exception of Turkey, have adopted it, 
as have Great Britain and many of her colonies, in- 
cluding the Canadian provinces.®+ The first act in 
Great Britain was that of August 6, 1897,°° which 
was followed by that of July 1, 1900, and replaced by 
that of December 21, 1906, in effect Jiky, Ly, LOOSE 
the 1906 act and amending acts were consolidated 
and replaced by the Workmen’s Compensation Act 
of 1925, in effect May 1, 1926.5" In the United 
States in 1908 the theory of compensation legisla- 
tion was first adopted, as to certain classes of govern- 
ment employees, by a federal enactment.®* This was 


179 N.E, 684, 
Duart 


256 Mich. 389. 


Insurance of employers performing 
labor see infra § 157. 


Industrial Com- 51. Reeves v. Parker-Graham-Sex- 
ton, Inc., 154 S.E. 66, 68, 199 N.C. 236. 


“An employee's life is of value to 
dependents, and it is unthinkable 
that it should not be so to the next 
of kin.’’ Reeves v. Parker-Graham- 


Indus- 


Jones v. 


compulsory system of compensation 
for disability or death resulting from 
injuries received in the course of 
their employment.’ Wheeling Cor- 
rugating Co. v. McManigal, 41 F.(2d) 
593, 595 [quot Pyrites Co. v. Davison 
Chemical Co., 4 F.Suppl. 294, 297]. 


[f] Creditors of beneficiaries.—‘‘It 
is not the purpose of the Compensa- 
tion Law to provide funds for the 
benefit of the creditors of the bene- 
ficiaries of the deceased.’ H. W. 
Clark Co. vy. Industrial Commission, 
126° NBR 579, 581,297 Tl -56L. 


41. Basis of right to compensa- 
tion in impairment of eed or earn- 
mee capacity see supra § 1 


Ky.—Jones v. eae 
(2a) 681, 246 Ky. 293. 


Me.—Feennessey’s Case, 113 A. 302, 
120 Me. 251; Thibeault’s Case, 111 A. 
491, 119 Me. 336. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669; Duart v. 
Simmons, 121 N.E. 10, 231 Mass. 313 
{error dism 40 S.Ct. 342, 251 U.S. 547, 
64 L.Ed. 408]. 


Mo.—State ex rel. Sei v. Haid, 61 
S.W. (2d) 950, quashing eert (App.) 
Sei v. A. Guthrie & Co., 50 S.W. (2d) 
664. 


N.C.—Smith vy. Carolina Power & 
Light Co., 152 S.E. 805, 198 N.C. 621. 


Okl.—Van Orman v. Robinson, 300 
P. 412, 150 Okl. 156; Smith & McDon- 
nald v. State Industrial Commission, 
Ride Pe 42, Vase OK VET Sa Rialto suead 
& Zine Co. v. State Industrial Com- 
mission, 240 P. 96, 112 Okl. 101, 44 
A.L.R. 494; Cosmos Mining Co. v. 
State Industrial Commission, 225 P. 
720, 101 Okl. 283. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Brock, (Commn.App.) 36 S.W.(2d) 
704 [vacating judgm (Civ.App.) 26 
S.W.(2d) 322]. 

Utah.—Bingham City Corporation 


v. Industrial Commission of Utah, 243 
P. 113, 66 Utah 390. 


“54 S.W. 


Davis, 54 S.W.(2d) 1681, 246 Ky. 293. 


“The primary purpose of industrial 
compensation is to insure to the in- 
jured employee and those dependent 
upon him adequate means of subsist- 
ence while he is unable to work, and 
also to bring about his recovery as 
soon as possible in order that he may 
be returned to the ranks of produc- 
tive labor.” Union Iron Works v. 
Industrial Ace. Commission of Cali- 
fornia, supra. 


45. Van Orman v. Robinson, 300 P. 
412, ‘150 Okl. 156; Rialto Lead & 
Zine Co. v. State Industrial Commis- 
sion, 240 P. 96, 112 Okl. 101, 44 A.L.R. 
494; Cosmos Mining Co. v. State In- 
dustrial Commission, 225 P. 720, 101 
Okl. 283. 


46. U.S.—Hines v. Meyer, 273 F. 
168 (South Dakota act). 


Kan.—Acock v. Kansas City Power 
& Light Co., 10 P.(2d) 877, 135 Kan. 
389; Jolley v. United Power & Light 
Corporation, 289 Pi 962, 131 Kan! 102: 


Md.—Liggett & Meyers Tobacco Co. 
v. Goslin, 160 A. 804, 163 Md. 74; Cam- 
bridge Mfg. Co. v. Johnson, 153 A. 
283, 160 Md. 248. 


Mo.—Herndon v. S. A. Robertson 
Const. Co., (App.) 59 S.W.(2d) 75. 


N.Y.—Jensen v. Southern Pac. Co., 
109 N.E. 600, 215 N.Y. 514, L.R.A. 
1916A 403, Ann. Cas.1916B 276: Calla- 
nan v. State, 184 N.Y.S. 688, 113 Misc. 
Alec 186 N.Y.S. 801, 195 App.Div. 


Wis.—Kloman v. Industrial Com- 
mission of Wisconsin, 195 N.W. 404, 
181 Wis. 505. 

47. Humphries vy. Boxley, 135 S.E. 
890, 146 Va. 91, 49 A.L.R. 1427. 


48. United States Fidelity & Guar- 
anty Co. v. Industrial Comm’n, (Ariz.) 
26 P.(2d) 1012. 

49. Mackay v.S. S. Cramond, 89 L. 
J.K.B. 1036. 


50. Slessor v. Board of Education 
of City of Kalamazoo, 240 N.W. 13, 


Sexton, Inc., supra. 


52. Wick v. Gunn, 169 P. 1087, 66 
Okl. 316, 4 A.L.R. 107. 


53. Lewis, ete., County v. Indus- 
trial Acc. Board, 155 P. 268, 52 Mont. 
6, L.R.A.1916D 628; Mulhall v. 
hres Mfg. Co., 115 A. 449, 80 N.H. 


54. Bulletin No. 126 United States 
Bureau of Labor Statistics. See Ad- 
ams v. Iten Biscuit Co., 162 P. 938, 63 
Okl. 52 (to same effect). 


_ “The economic loss from vocational 

disease, industrial accident, invalid- 
ity, old age, and unemployment was 
a@ subject of serious inquiry among 
the constituent German states before 
the days of the empire, but the credit 
for crystallizing the sentiment into 
workable laws will always remain 
with Bismarck. From the enactment 
of the sick insurance statute in Ger- 
many in 1883, and the fundamental 
law in 1884, the idea of compensation 
based only upon the risks of the busi- 
ness and the impairment of earning 
efficiency spread to other European 
states, and finally penetrated to this 
country.” Lewis, ete., County v. In- 
dustrial Acc. Bd., 155 P. 268, 270, 52 
Mont. 6, L.R.A.1916D 628. 


“The reason for the act rests upon 
a fundamental principle of govern- 
ment first advocated by Bismarck in 
Germany in about the year 1880 and 
later by Lord Salisbury in England.” 
Lindebauer vy. Weiner, 159 N.Y.S. 987, 
989, 94 Misc. 612. 


55. St. 60 & 61 Vict. ¢ 37. 
56. St. 6 Edw. VII c 58. 


57. St. 15 & 16 Geo. V c 84, amend- 
ed by Workmen’s ompensation Act 
of 1926, Workmen’s Compensation 
(Silicosis and Asbestosis) Act of 
1930, and Workmen’s Compensation 
Act of 1931. 


58. Act May 30, 1908 (35 U. S. St. 
at L. p 556). But see Adams v. Iten 
Biscuit Co., 162 P. 938, 941, 63 Okl. 
52 (where the court said: “The first 


For later cases, developments and changes in the law see Annotations, same title'and section number. 
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followed by the Montana Coal Miners’ Act of 1909.°° 
In 1915 it was said that compensation acts had been 
enacted in twenty-four states;°° by 1916 such acts 
had been enacted in thirty-one states and in the terri- 
tories of Alaska and Hawaii,*! and for the Canal 
Zone ;°? and by 1918 such laws were in force in thir- 
ty-seven states and three territories.*3 
was said that workmen’s compensation acts had been 
adopted by all the American states which had any 
considerable industrial development.®4 


WORKMEN’S COMPENSATION ACTS 


In 1921 it | Columbia.®7 


At present, 
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in addition to the laws for Alaska, Hawaii, the Phil- 
ippines, and Puerto Rico, and the Canal Zone, such 
laws have been enacted in all but a few states,®° 
while the operation of the federal act has been ex- 
tended to all civil employees of the United States,°° 
and to employees of the government of the District of 
Another federal act passed in 1927, is 
known as the Longshoremen’s and Harbor Workers’ 
Compensation Act.®§ 


IV. CONSTITUTIONALITY AND VALIDITY OF STATUTES®® 


[$ 17] A. In General. As was perhaps fairly to 
be anticipated from the novel, and in a sense revolu- 
tionary, character of compensation legislation, the 
constitutionality of the various statutes has been at- 


Workmen’s Compensation Act passed 
in the United States was the New 
York Act of 1910, c. 674, Laws of that 
year, which was pronounced uncon- 
stitutional by the Court of Appeals of 
that state in Ives v. South Buffalo 
Here. Co. 6944 NB 43158201 N.Y, P2701, 
34 L.R.A.N.S. 162, Ann.Cas.1912B 
156”). 


59. L. (1909) ¢ 67 p 81. 


60. Hotel Bond Co.’s Appeal, 
A. 245, 89 Conn. 1438. 


61. Lewis, ete., County v. Indus- 
trial Accident Board of Montana, 155 
P. 268, 52 Mont. 6, A.L.R.1916D 628; 
Adams v. Iten Biscuit Co., 162 P. 938, 
63 Okl. 52. 


62. Lewis, etc., County v. Indus- 
trial Accident Board of Montana, 155 
P. 268, 52 Mont. 6, A.L.R.1916D 628. 


63. Brunk v. Cleveland, Cincinna- 
ti, Chicago & St. Louis Ry. Co., 20 
Ohio N.P.N.S. 360. 


64. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 

65. Ala.—Gen. Acts (1919) pp 206— 
239: 

Alaska.—L,. (1915) ec 71. 

Ariz.—L. (1912) c¢ 14 p 23; L. 
(1913) ¢ 7. 


Cal.—L. (1913) c¢ 176, amended by 
L. (1915) ce 541, 607, 662 (orig. act 
L. [1911] ec. 399). 

Canal Zone.—Executive 
March 20, 1914. 


Colo.—L. (1915) e¢ 179 p 515. 


Conn.—Pub. Acts (1913) c 138, 
amended by Pub. Acts (1915) c¢ 288. 


Del.——E).. (1917) cc '233,.. p 763, 
amending Rev. Code c 90, and amend- 
ed by L. (1919) ¢ 203 p 534. 


93 


Order, 


Hawaii.—Act April 28, 
221. 


Idaho.—L. (1917) ¢ 81 p ae 
L. (1918) tit L c 256 p 153 


Y1J1.—Act June 28, 1913, me diet by 
L. (1915) p 400 (repealing L. [1911] 
p 314). 

Ind.—L. (1913) c¢ 3338 p 897; L. 
(1915) ce 106, 392. 


Iowa.—Acts (1913) ¢c 147., 


Kan.—L. (1911) c 218 p 382, amend- 
ed by L. (1913) c 216 p 385. 


Ky.—L. (1916) ¢ 33. 


La.—Acts (1914) p 44, amended by 
Acts (1916) No. 248. 


Me.—L. (1915) ¢ 295. 


1915 No. 


Comp. 


[By Manvru PRENNER] 


Md.—L. (1912) c 887 p 1624; L. 
(1914) c 800, amended by Acts (1916) 
ce 86, 368, 379, 597. 


Mass.—Pub. Acts (1911) ec 751 p 
928, amended and supplemented by 
Acts (1912) c 172 p 116, ec 571 p 577, 
666 p 729, c 721 p 812; Acts (1913) 
445 p 368, c 448 p 371, e 568 p 487, 
696 p 637, ec 746 p 710, e 807 p 890, 
813 p 900; Acts (1914) c 338 p 307, 
636 p 603, c 708 p 731; Acts (1915) 
132 p 116, c 183 p 165, ce 236 p 232, 
244 p 255, c 287 p 339; Acts (1916) 
29 p 21, c 72 p 53, ec 90 p 66, c 200 
179, c 307 p 8336, c 308 p 387. 
Mich.—Pub. Acts (Extra _ Sess., 
1912) No. 10 p 20, amended by Pub. 
Acts (1913) Nos. 50, 79, 156, 259; Pub. 
Acts (1915) Nos. 104, 158, 170, 171. 


Minn.—L. (1913) c 467 p_ 675, 
amended by L. (1915) ec 193 p 258, 
ce 209 p 285. 


Mo.—L. (1919) p 456; 
(1919) ¢ 128 p 4210. 


Mont.—L. (1915) ¢ 96. 
Neb.—L. (1913) ¢ 198 p 578. 


Nev.—St. (1911) ¢ 183 p 362; St. 
(1913) ¢ 111 p 1387, amended by St. 
(1915) ¢ 190. 


N.H.—L. (i911) ce 163 p 181. 


N.J;i—L., (1911Y ¢ 95 p. 134: i 
(1913) c 145 p 230, amended by L. 
(1913) ¢ 174; L. (1914) ec 244. 


N.M.—L. (1917) ce 83. 


N.Y.—L. (1914) p 757 (L. [1913] 
e 816, reénacted and amended by L. 
[1914] ¢ 41, Consol. L. c 67), amend- 
ed by L. (1915) ce 615, 674, L. (1916) 
ec 622; L. (1909) ec 86 art 14, amended 
by L. (1910) ¢ 352, L. (1915) e 674. 

N.C.—Code (1931) § 8081 (h) et 
seq. 

N.D.—L. (1919) ¢ 162. 

Ohio.—L. (1911) p 524; 
pp 72;°3965) 1: (1914) p 193 


Okl.—L. (1915) c¢ 246 p 471. 


Or.—Gen. L. (1918) e 112, amended 
Di clan CLOUD) coo De oO)l. 


Pa.—Acts (1915) No. 338. 
Fee eT ae Dec. 10, 1927 No. 


3QARQAARDA2e 


Rev. St. 


L. (1913) 


Porto Rico.—Acts (1916) No, 19. 


R.I.—Acts (1912) ec 8381 p 204, 
amended by Acts (1913) ¢ 936 p 52, 


c 9387 p 58, Acts (1915) c 1268 p 257. 
S.D.—L. (1917) c 3876; Revised 

Code (1919) §§ 9436-9491. 
Tenn.—Pub. Acts Gen. Assem. 


(1919) © 122. 


tacked on grounds as numerous and varied as have 
suggested themselves to the ability, and in some in- 
stances ingenuity, of counsel.7° 
ment of workmen’s compensation acts has been said 


Broadly, the enaet- 


Tex.—L. (1913) c 179 p 429. 
Utah.—L. (1917) ¢ 100. 


Vt.—Pub. Acts (1915) 
275. 


Va.—L. (1918) ¢ 400 p 637, amend- 
ed by Acts (1920) ¢ 176, and reénacted 
by Acts (1926) ec 7. 


Wash.—L. (1911) ec 74 
amended by L. (1913) ec 148 p 
amended by L. (1915) c 188 p 674. 


W.Va.—Acts (1913) ec 10 p 64, 
amended by L. (1915) ¢ 9, L. (Extra 
Sess. L915; ie-3. 


Wis.—L. (1911) c 50 p 43, amended 
by L. (1918) ec 599 p 711, c 707) p 986, 
L. (1915) ce 121, 241, 316, 368, 378, 
462, 582. 


Wyo.—L. (1915) ¢c 124 p 172. 


[a] Historical summary.—Vayto 
v. Terminal & Ry. Co., 18 Ohio N.P. 
N.S. 305; Adams v. Iten Biscuit Co., 
162 P. 938, 63 Okl. 52. 


66. Act Sept. 7, 1916 (U:S.C.A. tit 
5 § 751, 39 U. S. St. at L. p' 742). 


67. Act July 11, 1919 SUA a tit 
5 § 794, 41 U.S. St. at L. p 104). 


68. Act March 4, 1927 ¢@ 509, 44 
St. at L. p 1424, U.S.C. tit 33 §§ 901- 
950, U.S.C.A. tit 33 §§ 901-950. 


Provisions of Longshoremen’s and 
Harbor Workers’ Compensation Act 
see infra § 59. : 


69. Cross references: 
Constitutionality: 


Generally see Constitutional Law 
T2°C. 3. =p C53: 


No. 164 p 


345, 
467, 


Of amendments to Judiciary Act 
see infra § 59. 
Validity with respect to interstate 


commerce and admiralty see infra 
§§ 49-61. 


70. See Chapman y. Railway Fuel 
Co., 101 So. 879, 880, 212 Ala. 106 
(where the court said: “Appellant 
alleges that the act is unconstitution- 
al and void on a quarter of an hun- 
dred different grounds’’); Woodward 
Iron Co. v. Bradford, 90 So. 803, 805, 
206 Ala. 447 (where the court ‘said: 
“Laws similar to this one [‘‘Work- 
men’s Compensation Act” (Acts 
[1919] pp 206-239)] have been at- 
tacked upon every conceivable ground 
as invading constitutional provisions, 
federal and state”); Alabam’s 
Freight Co. v. Hunt, 242 P. 658, 29 
Ariz. 419 (where the court said: 
“[The action] was begun by a com- 
plaint . . which raised every pos- 
sible constitutional point that could 
be imagined’); Hunter v. Colfax 
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to be within the legislative power of congress’! and 
of the states;72 and the general test has been laid 
down that compensation acts, to be within constitu- 
tional limits, must not be arbitrary, unreasonable or 
fundamentally unjust or oppressive.’* 
an act of the legislature will not be declared invalid 
on the ground that it is repugnant to some constitu- 
tional provision unless its invalidity is made to ap- 
pear beyond a reasonable doubt’ has been applied to 
workmen’s compensation acts,*® and has been held to 


Cons. Coal Co., 154 N.W. 10387, 1048, 


157 N.W. 145, 175 Iowa 245, L.R. 
Jt & ASAD) 15, Ann.Cas.1917E 803 
(where the court said: “It is the 


tendency of argument asserting that 
legislation is violative of Constitu- 
tions to be hypercritical, and the one 
at bar is not exceptional in this re- 
gard”); Pruitt v. Harker, 43 S.W. 
(2d) 769, 773, 328 Mo. 1200 (where 
the court said: ‘“‘We have held this 
act constitutional from _ practically 
every angle’); Shea v. North Butte 
Mining Co., 179 P. 499, 501, 55 Mont. 
522 (where the court said: “Though 
the validity of many, perhaps all, of 
[the compensation laws] has been 
challenged on almost every possible 
constitutional ground, they have gen- 
erally been upheld”); Evanhoff v. 
State Industrial Acc. Commn., 154 P. 
106, 78 Or. 503, 512 (where the court 
said: “The complaint and the able 
and ingenious brief of counsel for 
plaintiff point out 19 specific viola- 
tions of the Constitution of this state, 
all committed within the compass of 
a single act, and then, piling Pelion 
on Ossa, specifies four alleged viola- 
tions of the Constitution of the Unit- 
ed States, perpetrated by means of 
the same statute. It would be, in- 
deed, a reflection upon republican gov- 
ernment if a bill which is so perme- 
ated with the rottenness of unconsti- 
tutionality could pass both houses of 
the legislature with only three dis- 
senting votes, and thereafter be in- 
dorsed by the people upon a referen- 
dum by a majority of more than two 
to one’’); Middleton v. Texas Power, 
etc., Co., 185 S.W. 556, 557, 108 Tex. 
96 (where the court said: ‘“Appar- 
ently every possible constitutional 
question suggested by the act has 
been embraced in the certificate, in- 
cluding some which the appellant was 
in no position to raise’’). 


71. Crowell v. Benson, 52 S.Ct. 285, 
285 U.S. 22, 76 L.Ed. 598 [aff 45 F. 
(2d) 66 (aff 33 F.(2d) 137 and 38 F. 
(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1430]; Howard 
v. Monahan, 31 F.(2d) 480 [vacated 
on other grounds 33 F.(2d) 220]. 


72. Boston & M. R. R. v. Armburg, 
52«S.Ct. 336, 285 U.S. 334, 76 L.Ed. 
729 [aff 177 N.E. 665, 276 Mass. 418, 
80 A.L.R. 1408, and cert gr 52 S.Ct. 
£4) 2384 U.S. 609, 76. TeRids 521]; 
Scranton Leasing Co. vy. Industrial 
Commission of Utah, 170 P. 976, 51 
Utah 368. See Hagenback v. Leppert, 
117 N.E. 531, 533, 66 Ind.App. 261 
(holding that “that the Legislature 
had the power to rest this pian [of 
workmen’s compensation] upon a con- 
tractual basis, and to provide that 
every contract of service made by 
those who come within the act shall 
be subject to the terms and provi- 


sions thereof, there can be no 
doubt”); Young v. Sterling Leather 
Works, 102 A. 395, 397, 91 N.J.Law 


289 (holding that “the Legislature 
had the clear right to determine the 
incidents of such relationship [be- 
tween employer and employee] under 
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the statutory contract or obligation”); 
Maryland Casualty Co. v. Industrial 
Commission, 223 N.W. 444, 221 N.W. 
747, 198 Wis. 202 (holding that “the 
power of the state to deal with the 
entire subject in including assurance 
that the workmen entitled to compen- 
sation shall receive compensation is 
very broad’). 


73. Marshall v. Andrew F. Ma- 
hony Co., 56 F.(2d) 74 [aff 46 F.(2d) 
539, and foll Pillsbury v. Pacific S. S. 
Co., 56 F.(2d) 79]. 


74. See Constitutional Law § 222. 


75. Alaska.—Johnson v. Kennecott 
Copper Co., 5-Alaska 571. 


Ill.— Victor Chemical 
State Industrial Board, 274 Ill. 
£13 NE a7; 


N.J.—Sexton v. Newark District 
Telegraph Co., 86 A. 451, 84 N.J.Law 
85 [aff 91 A. 1070, 86 N.J.Law 701]. 


Or.—Evanhoff v. State Industrial 
Acc. Commn., 154 P. 106, 78 Or. 503. 


Que.—Ricard y. Crete and Atty. 
ane for Quebec, [1933] 3 Dom.L.R. 


And see cases infra note 76. 


76. Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522; Zancan- 
elli v. Central Coal & Coke Co., 173 
P. 981, 25 Wyo. 511. 


77. U.S.—Mountain Timber Co, v. 
State of Washington, 37 S.Ct. 260, 243 
U.S. 219, 61 L.Ed. 685, Ann.Cas.1917D 
642 [affi35 Bs/645, 75 Wash. 592) LB. 
R.A.1917D 10] (Washington act). 


Cal.—Pacific Indemnity Co. vy. In- 
dustrial Accident Commission, 11 P. 
(2d) 1, 215 Cal. 461, 82 ALR. 1170. 


. Ill.—Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 291 Ill. 167; Victor Chemical 
Works v. State Industrial Board, 247 
His aa 3s News b7s2 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll In 
re Butler’s Case, 179 N.E. 690, 278 
Mass. 218]. 


N.Y.—Watkinson v. Hotel Pennsyl- 
vania, 187 N.Y.S. 278, 195 App.Div. 624 
Pfaff °132 N.ES 889) 231) -Niy.. 5621; 
Travelers’ Ins. Co. v. Post & McCord, 
220 N.Y.S. 170, 128 Misc. 626. See 
Sperduto v. New York City Inter- 
borough Ry. Co., 173 N.Y.S. 834, 838, 
186 App.Div. 145 [appeal dism 123 
N.E. 207, 226 N.Y. 73] (‘‘every rea- 
sonable intendment is in favor of its 
validity’). 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


[a] Rule applied to Occupational 
Diseases Act making the provisions 
of the Workmen’s Compensation Act 
applicable to occupational diseases 
arising out of industries named. First 
National Bank v. Wedron Silica Co., 
184 N.E. 897, 351 Ill. 560; Zurich Gen- 
eral Accident & Liability Ins. Co. v. 
Industrial Commission, 163 N.E. 466, 
Seu IDs eye, 


Works v. 
ills 
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apply with peculiar foree to such acts;7® the pre- 
sumptions are in favor of validity,’* the burden being 
on the party assailing the constitutionality of the 
statute,** and the contravention of the constitution 
must be clear and unquestionable before the act will 
be declared unconstitutional;’® thus, where a com- 
pensation act is reasonably susceptible of two inter- 
pretations, by one of which it would be unconstitu- 
tional and by the other valid, that construction will be 
adopted which will favor its validity,®° and, although 


78. Boston & M. R. R. v. Armburg, 
52) S.Ct. 336, 285 U.S. 334, 76 L.Ed. 729 
[aff 177 N.E. 665, 276 Mass. 418, 80 
A.L.R. 1408, and @ert gr 52 S.Ct. 44, 
248 U.S. 609, 76 L.Ed. 521]; Mountain 
Timber Co.-v. State of Washington, 
37 _S.Ct:* 260, 2438U.S: 219, 61 .ed- 
685, Ann.Cas.1917D 642 [aff 135 P. 645, 
75 Wash. 591, L.R.A.1917D 10]; Wat- 
kinson v. Hotel Pennsylvania, 187 N.Y. 
S. 278, 195 App.Div. 624 [aff 132 N.E. 
839,—231 N.Y.) 562]. 


79. Pacific Indemnity Co. v. Indus- 
trial Accident Commission, 11 P.(2d) 
1, 215 Cal. 461, 82 A.L.R. 1170; Floyd 
County v. Scoggins, 139 S.E. 11, 164 
Ga. 485, 53 A.L.R. 1286; Robinson v. 
State, 244 P. 44, 116 Okl. 131; Liima- 
tainen v. State Industrial Accident 
Commission, 246 P. 741, 118 Or. 260. 


[a] Rule applied to Occupational 
Diseases Act making the provisions of 
the Workmen’s Compensation Act ap- 
plicable to occupational diseases aris- 
ing out of industries named. Zurich 
General Accident & Liability Ins. 
Co. v. Industrial Commission, 163 N.E. 
466, 331 Ill. 576. 


80. W.S.—Crowell v. Benson, 52 S. 
Ct. 285, 285 U.S. 22,76 L.Ed. 598 [aff 
45 F.(2d) 66 (aff 33 F.(2d) 187 and 38 
F.(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 14380]. 


Cal.—E. Clemens Horst Co. vy. In- 
dustrial Acc. Commission of Califor- 
nia, 1937 P. 105, 184.@al. 180,16) A. lar 
611; Carstens v. Pillsbury, 158 P. 218, 
WTS Cal 72- 


Ill.— Victor Chemical Works v. 
State Industrial Bd., 113 N.E. 173, 274 
Til. 11, Ann.Cas.1918B 627. 


Iowa.—Huntersyv. Colfax Cons. Coal 
Co., 154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803, 


Mass.—Gillard’s Case, 138 N.E. 384, 
244 Mass. 47. 


N.J.—O’Banner vy. Pendlebury, 153 
A. 494, 107 N.J.Law 245; Hoey v. 
Superior Laundry Co., 36 N.J.L.J. 278. 


_ Okl.—Union Indemnity Co. v. Sal- 
ing, 2o6rPr¢2d) 721%, 4 


Tenn.—American Mut. Liability Co. 
v. Otis Elevator Co., 23 S.W.(2d) 245, 
160 Tenn. 248. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 288 
S.W. 409 [rev (Civ.App.) 283 S.W. 929, 
oy reh den (Commn.App.) 294 S.W. 


“T feel it my duty to stretch all un- 
certain expressions used by Congress 
as far as possible in order to hold the 
act constitutional. Benson v. Cro- 
well, 33 F.(2d) 13%, 142 [supplement- 
ed 38 F.(2d) 306 (aff 45 F.(2d) 66 [aff 
52 S.Ct. 285, 285 U.S. 22, 76 L.Ed. 598 
(certler 51 (SiCty353) 2830 Sa isi 4e 75 
L.Ed. 1430)])]. 


[a] For example, ‘certainly the 
Congress intended there should be an 
appeal from the ruling by the deputy 
commissioner to the federal District 
Court, and it is only by treating such 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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counsel place an erroneous construction on the stat- 
ute, the court should not for that reason hold it un- 
constitutional if the act properly construed is con- 
While the courts have frequently laid 
stress on the distinction between elective and compul- 


stitutional.§? 


appeal as one granting to the court 
the right to consider the question of 
fact as well as of law that the act is 
to be held constitutional. So con- 
strued, the act conforms to both the 
constitutional provisions discussed, 
while the other construction would 
violate both.”’ Benson v. Crowell, 33 
F.(2d) 137, 142 [supplemented 38 F. 
(2d) 306 (aff 45 F.(2d) 66 [aff 52 S.Ct. 
285, 286 U-S.22, 76 L.d. 598 (cert gr 
51 S.Ct. 353, 283 U.S. 814, 75 L.Ed. 
1430)])]. 


General rules of construction see 
infra § 65. 


81. Grand Rapids Lumber Co. v. 
Blair, 157 N.W. 29, 190 Mich. 518. 


82. Mass.—In re Opinion of Jus- 
tices, 96 N.E. 308, 209 Mass. 607. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Minn.—Matheson v. Minneapolis St. 


R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 
N.J.—Troth v. Millville Bottle 


Worxs, 91 A. 1031, 86 N.J.Law 558 
[aff 98 A. 435, 89 N.J.Law 219]. 


Or.—Evanhoff v. State Industrial 
Acc. Commn., 154 P. 106, 78 Or. 503. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tex.—Middleton v. Texas Power, 
etc., Co., 185 S.W. 556, 108 Tex. 96. 


W.Va.—Watts v. Ohio Valley Elec- 
tric R. Co., 88 S.E. 659, 78 W.Va. 144. 


See Western Indemn. Co. y. Pills- 
bury, 151 P. 398, 170 Cal. 686, 695 
(where the court said: ‘While, in 
several of these decisions, the court 
was careful to point out that the 
validity of a compulsory compensa- 
tion act was not involved, yet the 
general line of reasoning employed 
in most of the cases would, if pur- 
sued to its logical results, go far 
toward sustaining even such an 
act’); State Journal Co. v. “Work- 
men’s Compensation Bd., 162 Ky. 387, 
388, 172 S.W. 674, L.R.A.1916A 402 
and note (where the court, on re- 
hearing, said of L. [1914] c. 73 which 
it held unconstitutional in its en- 
tirety: “Any employee coming with- 
in the provisions of the act may 
voluntarily agree to accept its pro- 
visions fixing and limiting his re- 
covery in case of injury. . . . He 
may likewise voluntarily accept the 
provisions of the act fixing the 
amount that shall be recovered in 
the event of his death, and said sum 
should be paid to his dependents if 
he leaves any, and if not, to his per- 
sonal representatives. The Legisla- 
ture has no power to direct that this 
sum shall in any event be paid into 
the compensation fund’); Kemper v. 
Gluck, 39 S.W.(2d) 330, 334, 327 Mo. 
733 [aff (App.) 21 S.W.(2d) 922, and 
cert den 52 S.Ct. 29, 284 U.S. 649, 76 
L.Ed, 551] (where the court said: “It 
is doubtful if [nonhazardous occupa- 
tions] could justly be included in a 
compulsory act’’). 


Elective and compulsory acts dis- 
tinguished see supra § 2. 


83. Potocan v. Hamilton Coal & 
Mercantile Co., 243 P. 537, 120 Kan. 
326; Matheson v. Minneapolis St. R. 
Co., 126 Minn. 286, 148 N.W. 71, L.R. 
A.1916D 412; Albanese v. Stewart, 138 
N.Y.S. 942, 78 Misc. 581 (considering 
New Jersey law [Acts (1911) ¢ 95]). 
But see Verhelst Const. Co. v. Galles, 
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235 N.W. 556, 557, 204 Wis. 96 (where 
the court said: ‘‘Counsel points out 
that our Workmen’s Compensation 
Act differs from that of New York in 
that it is optional, while that of New 
York is compulsory, but we are un- 
able to see that this affects the con- 
stitutionality of like provisions of our 
act. The suggested difference be- 
tween the acts makes no difference as 
to their constitutionality as a whole. 
No more can it affect the constitution- 
ality of their like incidental provi- 
sions”). 


84. U.S—Hawkins v. “Bleakly, 37 
S.Ct. 255, 243 U.S: 210, 61 U.Hd. 678 
[aff 220 F. 378] (lowa act); Parham 
v. Standard Oil Co. of Louisiana, 275 
F. 1007 [aff 279 F. 945 (cert den 43 S. 
Ct. 94;°260°.U.S. 733, (67 “Lid. 487))] 
(Louisiana act); Johnston v. Kenne- 
cott Copper Corp., 248 F. 407, 160 C.C. 
A. 417 (Alaska act). 


Ala.—Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106; Woodward 
Iron Co. v. Bradford, $0 So. 803, 206 
Ala. 447. 


Colo.—Industrial Commission  v. 
Hammond, 236 P. 1006, 77 Colo. 414; 
School Dist. No. 1 in City and County 
of Denver v. Industrial Commission 
of Colorado, 185 P. 348, 66 Colo. 580. 


Ga.—Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719. 


Tll.—Mississippi River Power Co. v. 
Industrial Commission, 124 N.E. 552, 
289 Ill. 3538; Casparis Stone Co. v. 
Industrial Board of Illinois, 115 N.E. 
822, 278 Ill: 77; .Keeran v.. Peoria, 
Bloomington & Champaign Traction 
Co., 115 N.E. 636, 277 Ill. 413; Chicago 
Rys. Co. v. Industrial Board of Illi- 
nois, 114 N.E. 534, 276 Ill. 112; Victor 
Chemical Works v. State Industrial 
Ba. 113 NB. P3204 lie lt. cAnn, Cas, 
1918B 627; Devine v. Delano, 111 N.E. 
742, 272 Ill. 166, Ann.Cas.1918A 689; 
Richardson v. Sears, Roebuck & Co., 
111 N.E. 85, 271 Ill. 325; Przykopen- 
ski v. Citizens’ Coal Min. Co., 110 N.E. 
336, 270 Ill. 275; Dragovich v. Iro- 
quois Iron Co., 109 N.E. 999, 269 Ill. 
478; Dietz v. Big Muddy Coal, etc., 
Co., 105 N.E. 289, 263 Ill. 480; Crooks 
v. Tazewell Coal Co., 105 N.E. 132, 263 
Tll. 343, Ann.Cas.1915C 304; Deibeikis 
v. Link-Belt Co., 104 N.E. 211, 261 Ill. 
454, Ann.Cas.1915A 241 and note. 


Ind.—Grasselli Chemical Co. vy. 
Simon, 166 N.E. 2, 201 Ind. 41. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 808. 


Kan.—Shade v. Ash Grove Lime, 
etc., Co., 144 P. 249, 93 Kan. 257. 


La.—Colorado v. Johnson  TIron 
Works, 838 So. 381, 146 La. 68; Day 
v. Louisiana Central Lumber Co., 81 
So. 328, 144 La. 820; Philps v. Guy 
Drilling Co., 79 So. 549, 143 La. 951; 
Boyer v. Crescent Paper Box Factory, 
78 So. 596, 148 La. 368; Messel v. 
Foundation Co., 1 La.App. 536. 


Me.—Fish’s Case, 107 A. 32, 118 Me. 
489; Mailman v. Record Foundry & 
Machine Co., 106 A. 606, 118 Me. 172. 


Mass.—Duart v. Simmons, 121 N.E. 
10, 231 Mass. 313 [error dism 40 S.Ct. 
342, 251 U.S. 547, 64 IsEd. 408]; 
Young. ve Duncan, 06 N-Hy 15218 
Mass. 346; In re Opinion of Justices, 
96 N.E. 308, 209 Mass. 607. See. Foun- 
taine’s Casé, 141 N.E. 594, 595, 246 
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sory statutes,’? and in passing on elective statutes 
have intimated that an elective statute would be sus- 
tained when a compulsory one might not be,** they 
have, where the question has been directly presented, 
almost without exception sustained elective** acts 


Mass. 518 (holding that “inasmuch as 
the Workmen’s Compensation Act 
creates liability and gives relief only . 
where there is a voluntary agreement 
to be bound thereby, it does not im- 
pair fundamental rights’’). 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Minn.—State v. Meeker County Dist. 
Ct., 150 N.W. 628, 128 Minn. 221; 
Matheson v. Minneapolis St. R. Co., 
148 N.W. 71, 126 Minn. 286, .R.A. 
1916D 412. 


Mo.—Waterman y. Chicago Bridge 
& Iron Works, 41 S.W.(2d) 575, 328 
Mo. 688; Kemper v. Gluck, 39 S.W. 
(2d) 330, 327 Mo. 733 [aff (App.) 21 
S.W.(2d) 922, and cert den 52 S.Ct. 29, 
284 U.S. 649. 76 L.Ed. 551]; De May 
v. Liberty Foundry Co., 37 S.W.(2d) 
640, 327 Mo. 495. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522; Lewis 
& Clark v. State Industrial Acc. Bd., 
ve P. 268, 52 Mont. 6, L.R.A.1916D 
628. 


N.H.—Wheeler v. Contoocook Mills . 
Corp., 94.A. 265, 77 N.H. 551. 


N.J.—Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701]; Hoey v. 
Superior Laundry Co., 36 N.J.L.J. 278. 


Ohio.—Jeffrey Mfg. Co. v. Blagg, 
108 N.E. 465, 90 Ohio St. 376; State 
v. Creamer, 97 N.E. 602, 85 Ohio St. 
349, 39 L.R.A.N.S. 694. ; 


eOr.—Roles Shingle Co. v. Bergerson, 

19 P.(2d) 94, 142 Or. 181; Evanhoff 
v. State Industrial Acc. Commn. 154 
PS LOG; 78tOr<503: 


Pa.—Liberato v. Royer, 126 A. 257, 
281 Pa. 227 [aff 81 Pa.Super. 403, and 
aff 46 S.Ct. 373, 270°U.S. 535.705 L.Wd. 
719]; Anderson y. Carnegie Steel Co., 
99 A. 215, 255 Pa. 33. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Tex.—Middleton v. Texas Power, 
etez, ‘Co:, 185 S.W:7556, 7108) Tex: 96); 
Southern Casualty Co. v. Morgan, 
(Commn.App.) 12 S.W.(2d) 200 [aff 
(Civ.App.) 299 S.W. 476, and reh den 
(Commn.App.) 16 S.W.(2d) 533); 
Hansen v. Ponder, (Commn.App.) 300 
S.W. 35 [aff in part and rev in part 
(Civ.App.) 293 S.W. 219, reh den 
(Commn.App.) 3 S.W.(2d) 426, and 
wee gr (Commn.App.) 5 S.W.(2d) 


W.Va.—Rhodes v. J. B. B. Coal Co., 
90 S.E. 796, 79 W.Va. 71; Watts v. 
Ohio Valley Electric R. Co., 88 S.E. 
659, 78 W.Va. 144; De Francesco v. 
ra pat Min. Co., 86 S.E. 777, 76 W.Va. 


Wis.—Guse v. Industrial Commis- 
sion, 208 N.W. 493, 205 N.W. 428, 189 
Wis. 471; Borgnis v. Falk Co., 133 N. 
Ke 209, 147 Wis. 327, 37 L.R.A.N.S. 


And see cases infra this note; and 
cases generally infra §§ 18—44. 


[a]. In Kentucky (1) an Act (L. 
[1914] c 78), although elective in 
terms, was construed as in fact com- 
pulsory as to both employer and em- 
ployee (see supra notes) and as such 
in violation of Const. § 54, providing 
that the general assembly shall have 
no power to limit the amount to be 
recovered in case of injuries resulting 
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where compulsory’® acts have been directly question- | ed, they, also, have been uniformly sustained. 


in death, or for injuries to person or 
property, and § 241 providing that in 
ease of death from negligence or 
wrongful act damages may be recov- 
ered, the action for which, until other- 
wise provided by law, shall be prose- 
cuted by the personal representatives 
of the deceased person, and the recov- 
_ery for which shall form part of the 
personal estate of the deceased person. 
Kentucky State Journal Co. v. Work- 
men’s Compensation Bd., 170 S.W. 437, 
2166, 161 Ky., 562, 571, LR.A.916A 
889, Ann.Cas.1916B 1273 and note, 172 
S.W. 674, 162 Ky. 387, L.R.A.1916A 402 
(the court saying on the latter point 
of the sections of the act providing 
for payments into the general com- 
pensation fund where there are no 
dependents: “It seems clear to us 
that such parts of this act as take 
from the personal representative or 
estate of a deceased employee, who 
left no dependents surviving him, 
any part of the compensation due 
such representative or his estate, and 
directs its payment into this fund 
for the benefit of other people, is a 
violation of the above Section 241 
of the Constitution. The Legisla- 
ture has no right to limit the dam- 
ages recovered, for the death of an 
employee negligently killed, to his 
dependents. Nor do we think the 
Legislature has the right to take 
what is due the estate of one man 
and give it to another. While the 
Legislature may say how the recov- 
ery may go and to whom it shall be- 
long, it cannot say this recovery may 
be had from the employer, then in 
the next breath give it to this fund. 
It then necessarily follows that such 
parts of this act under consideration 
as give to this Board of Compensa- 
tion, without the voluntary contract 
of the employee the right to recover 
from the employer for the death of 
the employee leaving no dependents, 
and such other parts of the act as 
coerce the employee to consent or to 
make a contract that such compen- 
sation shall be paid into this com- 
pensation fund, are unauthorized and 
void’). (2) The act of 1916 (L. [1916] 
e 33) has been upheld, however, as 
against the objections urged against 
the prior act. Workmen’s Compensa- 
tion Board of Kentucky v. Abbott, 278 
SOW. O33; 212 ys 123) 47 -ALIR 2 789% 
Phil Hollenbach Co. v. Hollenbach, 
204 Sow. 152,181 Ky. 262; 13 -A.L.R. 
524; Greene v. Caldwell, 186 S.W. 648, 
170 Ky. 571, Ann.Cas.1918B 604. 


‘ [b] Leading cases on constitution- 
al questions in the several jurisdic- 
tions are Deibeikis v. Link-Belt Co., 
104 N.E. 211, 261 Ill. 454, Ann.Cas. 
1915A 241; Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 157 N.W. 145, 
175 Iowa 245, L.R.A.1917D. 15, Ann. 
Cas.1917E 803 (lL. 1913 Thirty-Fifth 
Gen. Assembly c 147); In re Opinion 
of Justices, 96 N.E. 308, 209 Mass. 607; 
Mackin v. Detroit-Timkin Axle Co., 
153 N.W. 49, 187 Mich. 8; Matheson v. 
Minneapolis St. R. Co., 148 N.W. 71, 
126 Minn. 286, L.R.A.1916D 412; Sex- 
ton v. Newark Dist. Tel. Co., 86 A. 
451, 84 N.J.Law 85 [aff 91 A. 1070, 86 
N.J.Law 701]; State v. Creamer, 97 N. 
B. 602, 85 Ohio St. 349, 39 L.R.A.N.S. 
694; Evanhoff v. State Industrial Acc. 
Commn., 154 P. 106, 78 Or. 503; Sayles 
v. Foley, 96 A. 340, 38 R.I. 484; Mid- 
dleton v. Texas Power, etc., Co., 185 
S.W. 556, 108 Tex. 96; Borgnis v. Falk 
Co., 133 N.W. 209, 147 Wis. 327, 37 L.R. 
A.N.S. 489. 


[c] “Constitutional basis for the 
scheme of insurance and transferred 
liability provided in the Workmen's 
Compensation Law consists in agree- 


ment (a) of the employer, _(b) the 
employee, and (c) the’ insurer.’ 
Southern Casualty Co. v. Morgan, 


(Tex.Commn.App.) 12 S.W.(2d) 200, 
201, [aff (Civ.App.) 299 S.W. 476, and 
ae den (Commn.App.) 16 S.W.(2d) 
533]. 


[d] That the employee is conclu- 
sively bound, after his election to be- 
come subject to the act, to accept such 
compensation aS may be awarded to 
him under its provision is no objec- 
tion to the legislation. Shea v. North 
ego Mining Co., 179 P. 499, 55 Mont. 


[e] Validity as applied to town- 
ships.—McLaughlin Vv. Industrial 
ORG Ok Illinois, 117 N.E. 819, 281 
Till. 100. 


85. U.S.—Crowell vy. Benson, 52 S. 
Ct. 285, 285 U.S. 22, 76 L.Ed. 598 [aff 
45 F.(2d) 66 (aff 33 F.(2d) 137 and 38 
F.(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1480]; Ward 
& Gow v. Krinsky, 42 S.Ct. 529, 259 
U.S. 503, 66 L. Ed. 1033, 28 A.L.R. 1207 
[aff 132 N.E. 873, 231 N.Y. 525] (New 
York act); Mountain Timber Co. v. 
State of Washington, 37 S.Ct. 260, 243 
U.S. 219, 61 Gshd.685, Ann.Cas.1917D 
642 [aff 135 P. 645, 75 Wash. 581, L.R. 
A.1917D 10] (Washington act); Wil- 
son v. Locke, 50 F.(2d) 81; Obrecht- 
Lynch Corporation v. Clark, 30 F.(2d) 
144; Baltimore & O. R. Co. v. Parker, 
4 F.Suppl. 815; Camunas vy. Porto Rico 
Ry., Light & Power Co., 272 F. 924 
[appeal dism 43 S.Ct. 91, 260 U.S. 700, 
67 L.Ed. 470] (Porto Rico act); Ray- 
mond v. Chicago, etc., R. Co., 233 F. 
239, 147 CCAS 245 i [atl 37. °S.Ct., 2638; 
243 U.S. 438. 61 L.Ed. 583] (Washing- 
ton act); Stoll v. Pacific Coast S. S. 
Co., 205 F. 169 (Washington act). 


Cal.—North Pac. S. S. Co. v. Indus- 
trial Ace. Commission of California, 
163 P. 910, 174 Cal. 500; Massachu- 
setts Bonding, ete., Co. v. Pillsbury, 
151 P. 419, 170 Cal. 767; Western In- 
demn. Co. vy. Pillsbury, 151 P. 398, 170 
Cal. 686; Fidelity & Casualty Co. of 
New York v. Llewellyn Iron Works, 
184 P. 402, 42 Cal.App. 766. See Mil- 
Jer & Lux, Incorporated v. Industrial 
Accident Commission of California, 
Ser. SON IGT. ol V9 nCalsy (Gan MaeA tune 
1291 (holding that ‘‘the Compensation 
Act is held constitutional only because 
it imposes a charge, not upon the in- 
dividual employer, but upon _ the 
branch of industry in which he is 
engaged, and gives the employer op- 
portunity to protect himself by proper 
insurance’’). 


Md.—Solvuca v. Ryan & Reilly Co., 
101 A. 710, 131 Md. 265. See American 
Coal Co. vy. Allegany County Comrs., 
$8 A. 148, 144, 128 Md. 564 (where the 
act of 1910 ec 158, as amended by Acts 
[1912] c 445, for the creation of a fund 
known as the “Miners’ and Operators’ 
Co-operative Relief Fund,” for the re- 
lief and sustenance of employees in- 
jured in coal and clay mining in 
Allegany and Garrett Counties, and 
of the dependents of employees in- 
jured or killed in such mining, which 
act is local in its character and is 
distinct from the general compensa- 
tion act of April 16, 1914, in effect 
Nov. 1, 1914, was sustained as a valid 
exercise of the police power of the 
state as against various constitution- 
al objections). 


N. Y.—Culhane v. Economical 
Garage, 186 N.Y.S. 454, 195 App.Div. 
108; Moore v. Lehigh Valley R. Co., 
154 N.Y.S. 620, 169 App.Div. 177 [aff 
111. N.EB. 1092,. 212, N.Y. 627]. See 
Jensen v. Southern Pac. Co., 109 N.E. 
600, 215 N.Y. 514, L.R.A.1916A 403, 


Ann.Cas.1916B 276 [rev on other 
grounds 37 S.Ct. 524, 244 U.S. 205, 61 
L.Ed. 1086, L.R.A.1918C 451, Ann.Cas. 
1917E 900] (where the New York 
court generally sustained the consti- 
tutionality of L. [1914] c 41, the su- 
preme court of the United States re- 
versing because of the application of 
the act to injuries sustained in mari- 
time employment). 


N.C.—Hanks v. Southern Public 
Utilities “Co., 167 S.E. 560, 204 N.C. 
155; Heavner v. Town of Lincolnton, 
162 S.E. 909, 202 N.C. 400 [appeal 
ror. 53 S.Ct. 4, 287 U.S. 672, 77 L.Ed. 
5 : 


N.D.—State v. Hagan, 175 N.W. 372, 
44 N.D. 306. ~~ 


Ohio.—Fassig v, State, 116 N.E. 104, 
95 Ohio St. 232 [aff 5 Ohio App. 479]; 
Thornton v. Duffy, 20 Ohio N.P.N.S. 
513. See Porter v. Hopkins, 109 N.E. 
629, 91 Ohio St. 74 (where only the 
question of discrimination in 103 Ohio 
L. p 72 between the state and its sub- 
divisions and private employers was 
considered). 


Okl.—Union Indemnity Co. v. Sal- 
ing, 26 P.(2d) 217; Fox v. Dunning, 
255 P. 582, 124 Okl. 228; New Amster- 
dam Casualty Co. v. Rinehart & Dono- 
VanywCo.,. 255)/iPs 587, 124.-OKL 1227; 
Ohio Drilling Co. v. State Industrial 
Commission, 207 P. 314, 86 Okl. 139, 
25 A.L.R. 367; Adams v. Iten Biscuit 
Coss IG ZEE, 933,563 “Olt 52: 


Wash.—Peet v. Mills, 136 P. 685, 
76 Wash. 437; L.R.A.1916A 358, Ann. 
Cas.1915D 154; State v. Seattle, 132 
P. 45, 73 Wash. 396; State v. Clausen, 
117 P. 1101, 65 Wash. 156, 87 L.R.A. 
N.S. 466 and note. 3 


Wyo.—Zancanelli ‘v. Central Coal & 
Coke Co., 173 P. 981, 25 Wyo. 511. 


And see cases infra this note; 
cases generally infra §§ 18-44. 


[a] Leading cases on constitution- 
al questions in the several jurisdic- 
tions are Western Indemn. Co. v. 
Pillsbury, 151 P. 398, 170 Cal. 686; 
Jensen v. Southern Pac. Co., 109 N.E. 
600, 215 N.Y. 514, L.R.A.1916A 403, 
Ann.Cas.1916B 276 [rev on the ground 
of the application of the act to in- 
juries ‘sustained in maritime employ- 
ment 37 S.Ct. 524, 244 U.S. 205, 61. L. 
Ed. 1086, L.R.A.1918C 451, Ann.Cas. 
1917E 900]; Ives v. South Buffalo 
R. Co., 94 -N,B. 431)'201 N-Y. 271,°34 
L.R.A.N.S. 162 and note, Ann.Cas. 
1912B 156 and note (holding original 
New York act unconstitutional); State 
v. Clausen, 117 P. 1101, 65 Wash. 156, 
37 L.R.A.N.S. 466 and note. 


{b] In Arizona the Workmen’s 
Compensation Act (House Bill [1925, 
Sess. L.] No. 227), compulsory only as 
to employers, has been upheld. At- 
kinson, Kier Bros., Spicer Co. v. In- 
dustrial Commission of Arizona, 274 
P. 634, 35 Ariz. 48; Alabama’s Freight 
Co. v. Hunt, 242 P. 658, 29 Ariz. 419. 


[ec] In Tllinois the constitutional- 
ity of a workmen’s compensation act 
compulsory only as to employers and 
employees engaged in enterprises or 
businesses declared by the act to be 
extrahazardous has been sustained. 
McNaught v. Hines, 133 N.E. 58, 300 
Ill. 167 {rev 220 Hil. App. 15];_ Grand 
Trunk Western *Ry. v. Industrial 
Board, 125 N.E. 748, 291 Ill. 167. 


[d] In Utah the Industrial Com- 
pensation Act (Comp. L. [1917] e¢ 100 
tit 49), compulsory only as to em- 
ployers, has been upheld. Cudahy 
Packing Co. of Nebraska v. Parra- 
more, 44 S.Ct. 153, 263 U.S. 418, 68 L. 
Ed. 366, 30 A.L.R. 532 [aff 207 P. 148, 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ Presentation of constitutional questions.*® 
to the importance of securing an early decision as 
to the validity of a compensation act as a whole, the 
court may pass on all objections urged to it, although 


60 Utah 161, 28 A.L.R. 1394, and cert 
den 43 S.Ct. 94, 260 U.S. 733, 67 L.Ed. 
487, 30 A.L.R. 532]; Utah Fuel Co. v. 
Industrial Commission, 194 P. 122, 57 
Utah 246; Reteuna v. Industrial Com- 
mission, 185 P. 535, 55 Utah 258; In- 
dustrial Commission v. Daly Mining 
Co., 172 P. 301, 51 Utah 602. 


[e] In Quebec Workmen’s Com- 
pensation Act (1931) e¢ 100, compul- 
sory as to employers in scheduled in- 
dustries, is constitutional and intra 
vires the legislature. Ricard v. Crete 
and Atty.-Gen. for Quebec, [1933] 3 
Dom.L.R. 660. t 


{f] Protection to employers.— 
“State legislation [cannot] impose up- 
on an employer any obligation to con- 
tribute to a fund to pay awards under 
a Workmen’s Compensation Law, un- 
less it affords protection to the em- 
ployer as against claims of workmen 
or other dependents, payable out of 
the fund to which the employer is 
compelled to contribute.” Zahler v. 
Dept. of Labor and Industries, 217 P. 
55, 57, 125 Wash. 410 [quot Eclipse 
Mill Co. v. Department of Labor & 
Industries of Washington, 251 P. 130, 
141 Wash. 172 (aff 48 S.Ct. 505, 277 U. 
S. 135, 72 L.Ed. 820)]. 


[g] Marine railway workers.—‘“It 
was within the power of Congress to 
extend to employees working on 
marine railways the same right to 
compensation for injury received in 
the course of their employment that it 
admittedly had provided for em- 
ployees working on floating and grav- 
en dry docks.’’ Continental Casualty 
Co. v. Lawson, 64 F.(2d) 802, 804 [rev 
2 F.Suppl. 459]. 


86. Persons who may urge uncon- 
stitutionality see infra § 44. 


87. Hunter v. Colfax Cons. ‘Coal 
Cor 54 NIW. 1037, 157 Now. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803; Borgnis v. Falk Co., 133 
Fe es 209, 147 Wis. 327, 37 L.R.A.N.S. 

9. 


[a] Reason for decision.—‘‘A con- 
siderable number of employers have 
accepted the terms of the act, but 
unquestionably many are waiting 
until the question of the constitu- 
tionality of the act be authoritatively 
settled by this court. Nor is this at- 
titude either blameworthy or sur- 
prising. If an employer elects to 
accept the act and proceeds to pay 
out the sums which it requires for 
@ year or more, and then the. act 
should be declared unconstitutional, 
it might well be that he would have 
paid out considerable sums which 
under the former system he would 
not be required to pay at all, because 
he was not negligent, and that he 
would also be subject to suits to 
recover additional sums by those 
who, without contributory negligence, 
had suffered injury and had _ re- 
ceived compensation under the law. 
The situation is unquestionably one 
of much doubt and _ uncertainty 
among the great industries of the 
state, and it must remain such until 
this court has spoken. Many em- 
ployers of labor who have not ac- 
cepted the law have taken. that 
course, not because they have chosen 
definitely to decline the terms of the 
law, but because they do not know 
whether they will be protected if 
they accept and act under it. Such 
a condition of uncertainty ought not 
to be allowed to exist if it can be 
removed. This court cannot prop- 
erly decide questions which are not 


* 
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legitimately’ involved in bona fide 
lawsuits, but it may properly decide 
all questions which are so involved, 
even though it be not absolutely 
essential to the result that all 
should be decided.” Borgnis v. Falk 
Co., 133 N.W. 209, 147 Wis. 327, 3387, 
37 L.R.A.N.S. 489. 


8s. U.S.—Ward & Gow v. Krinsky, 
42 S.Ct. 529, 259 U.S. 503, 66 L.Ed. 
1033, 28 A.L.R. 1207 [aff 1382 N.E. 873, 
231 N.Y. 525] (New York act). 


Cal.—A. F. Estabrook Co. v. Indus- 
trial Accident Commission, 177 P. 848, 
177 Cal. 767; Great Western Power 
oo v. Pillsbury, 149 P. 35, 170 Cal. 
180. 


Ga.—Floyd County v. Scoggins, 139 
S.E. 11, 164 Ga. 485, 53 A.L.R. 1286. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571. 


La.—Philps v. Guy Drilling Co., 79 
So. 549, 148 La. 951. 


N.Y.—Europe v. Addison Amuse- 
ments, Inc., 131 N.E. 750, 231 N.Y. 
105; Ives v. South Buffalo R. Co., 94 
N.E. 481, 201 N.Y. 271, 34 L.R.A.N.S. 
162, Ann.Cas.1912B 156. 


N.C.—Hagler vy. Mecklenburg High- 
way Commission, 158 S.E. 383, 200 N. 
OP BRE 


Okl1.—Pine v. State Industrial Com- 
mission, 235 P. 617, 108 Okl. 185. 


Wash.—State v. Clausen, 117 P. 
1101, 65 Wash. 156, 37 L.R.A.N.S. 466. 


Wis.—Booth Fisheries Co. v. Indus- 
trial Commission, 200 N:W. 775, 185 
Wise Lats . DOLSDIS I Vin Toa mC Ont oo 
phe 209, 147 Wis. 327, 37 L.R.A.N.S. 
489. 


See American Coal Co. v. Allegany 
County Comrs., 98 A. 1438, 128 Md. 
564 (holding that Acts [1910] ¢ 153, 
as amended by Acts [1912] ec 445, 
providing a miners’ and clay opera- 
tors’ relief fund, is not invalid 
merely because, if an employee elects 
to come under it, the employer, after 
he goes out of business, might be 
compelled to pay twice, since there 
is no provision for refund, that being 
a remote contingency which should 
not operate to invalidate an act sup- 
ported by strong consideration of 
public justice). Compare State v. 
Hagan, 175 N.W. 872, 379, 44 N.D. 806 
(op Birdzell, J.: “In this matter I 
have the gravest doubt as to whether 
this court should exercise jurisdiction 
to determine the issues raised upon 
the plaintiff’s complaint. The plain- 
tiff’s counsel very frankly state that 
the petitioner and those similarly sit- 
uated, and his and their counsel (al- 
though who the latter are does not 
appear), are not before this court 
merely with a lawsuit, and that they 
do not desire to merely argue a case, 
but that they are rather desirous of 
presenting certain important legal 
questions. This frank statement by 
counsel, it seems to me, amounts al- 
most to an admission that this suit 
was begun for the sole purpose of 
testing the constitutionality of a law, 
rather than for the purpose of vindi- 
cating or establishing a right of a 
client in a controversy wherein that 
right might be more or less jeopar- 
dized by a certain law. There are 
certain elements in the case which 
strongly suggest that the suit 


.Cal. 180. 
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not essential to the disposition of the cause.87 There 
are a number of cases, however, in which the courts 
have refused to consider specific objections in ad- 
vanee of necessity therefor,8® as well as cases in 


merely a friendly one, framed with- 
out the active participation of repre- 
sentatives of the state or the Work- 
men’s Compensation Bureau, for the 
purpose of testing the constitutional 
validity of the Compensation Act as: 
against certain specified objections. 
Litigation of this character should not 
be encouraged’’), 


[a] Objections not considered.— 
(1) Compensation provisions of the 
Boynton Act (St. [1913] p 279) ina 
claim governed by the Roseberry Act 
(St. [1911] p 796). (Great Western 
Power Co. v. Pillsbury, 149 P. 35, 170 
(2) Contention that a pro- 
vision preventing the supreme court 
from reviewing decisions of the indus- 
trial commission on questions of fact 
is unconstitutional as improperly 
limiting the appellate jurisdiction of 
the supreme court. Pine v. State In- 
dustrial Commission, 235 P. 617, 108 
Okl. 185. (3) “Contention that so 
much of sec. 2394-16 [L. (1911) ¢ 50] 
as provides that the board or any 
member thereof, or any examiner ap- 
pointed thereby, shall have power to 
issue subpcenas, obedience to which 
shall be enforced by contempt pro- 


ceedings in the circuit court,’ and 
that clauses are void ‘which em- 
power the Commission (1) to de- 


elare and enforce penalties against 
the employer for failure to perform 
certain orders of the board made 
pending hearing (section 2394-17); 
(2) to set aside or modify contracts 
of settlement previously made by the 
parties (sec. 2394-15); and (3) to 
regulate the amount of contingent 
attorney’s fees and permit one 
claimant to make a contract which 
it may refuse to allow another to 
make (sec. 2394-22)”. Borgnis v. 
Falk Co., 133 N.W. 209, 147 Wis. 327, 
365, 87 L.R.A.N.S. 489. (4) Depriva- 
tion of right to trial by jury in con- 
nection with scale of compensation 
and settlement of disputes. Ives v. 
South Buffalo R. Co., 94 N.E. 431, 201 
N.Y. 271, 34 L.R.A.N.S. 162, Ann.Cas. 
1912B 156. (5) Discrimination 
against aliens and against Americans 
in favor of foreign labor. Greene v. 
Caldwell, 186 S.W. 648, 170 Ky. 571, 
Ann.Cas.1918B 604. (6) Effect of re- 
served power to alter or amend char- 
ters. Ives v. South Buffalo R. Co., 
supra. (7) Extension of ‘the bene- 
fits of compensation to all employ- 
ments, irrespective of workmen’s 
hazards.’’ Europe v. Addison Amuse- 
ments, Inc., 131 N.E.°750, 752, 231 Noy. 
105. (8) Failure of law to provide 
for an independent judicial determina- 
tion of the facts, as well as the law. 
Booth Fisheries Co. vy. Industrial 
Commission, 200 N.W. 775, 185 Wis. 
127. (9) Impairment of an existing 
contract. Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. (10) Levy of tax, con- 
tracting of debt, pledge of faith, or 
loan of credit, without vote of quali- 
fied voters. Hagler v. Mecklenburg 
Highway Commission, 158 S.E. 383, 
200 N.C._733. (11) ‘Question about 
the validity of an act purporting to 
impose compulsory liability upon em- 
ployers for losses due to occupational 
hazards, where there really are no oc- 
cupational hazards.” Ward & Gow v. 
Krinsky, 42 S.Ct. 529, 5385, 259 U.S. 
503, 66 L.Ed. 10338, 28 A.L.R. 1207 [aff 
132 NCHS 878; 231), Nx. 52515 5 ¢h2) 
Question whether statutory provision 
for suspension, for a period of thirty 
days, of the force and effect of an 
agreement between the employer and 
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which they have refused to decide the question of the 
constitutionality of the act generally.°® A discus- 
sion of the manner in which objections to the consti- 
tutionality of a compensation aet may be presented is 
more appropriate to an article dealing with the gen- 
eral topic of constitutional law.®® In at least one 
jurisdiction, however, the act was submitted to the 
highest court of the state for an opinion as to its 
constitutionality in advance of its passage;®! in an- 
other the question was raised by the state auditor 
in mandamus to compel the issuance of a warrant to 
the state treasurer in payment of an obligation incur- 
red by the industrial insurance department ;°? and 
in another by application by the compensation board 
for mandatory injunction to compel an employer to 
fill out and return blanks containing information re- 
quired by the act.°* On the other hand, it has been 
held that the constitutionality of a compensation act 
will not be determined on an application by an injur- 
ed employee for an injunction against its enforcement 
on the ground that the state industrial accident com- 
mission and the state treasurer threatened to deprive 
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claimed power to determine the amount he might re- 
cover,®* nor on an interpretation of the statute as to 
its applicability to persons engaged in interstate com- 
meree.°® The unconstitutionality of a statute be- 
cause of the manner of its enactment cannot prop- 
erly be raised by demurrer to a declaration in an ac- 
tion for injuries by an employee alleging that de- 
fendant had elected not to be governed by the act.°® 
Where the constitutionality of the workmen’s com- 
pensation act, in its abolition of the unaccepting 
master’s defense of assumption of risk, has repeat- 
edly been decided by the highest court of the state, 
defendant master, in a servant’s action for injury, 
cannot make an attack on its constitutionality a pre- 
text for a direct appeal to that court which otherwise 
would not entertain jurisdiction.°* 

Propriety and policy of legislation.®* In dealing 
with the constitutionality of compensation legisla- 
tion, the courts will not, as a rule, concern them- 
selves as to objections going to the wisdom, propri- 
ety and policy of the statute involved,®® such matters 


him of the right to a trial by jury and wrongfully 


the employee not to be governed by 
the act is unconstitutional as an at- 
tempt to deprive the individuals of 
their fundamental right to contract 
will not be decided where there was no 
agreement between the employer and 
employee, nor written notice given by 
either party to the other that the pro- 
visions of the act were not to apply to 
their contract of employment. Philps 
y. Guy Drilling Co., 79 So. 549, 143 La. 
951. (138) Unjustifiable discrimina- 
tion against employees who are not 
residents of the state. A. F. Esta- 
brook Co. v. Industrial Accident Com- 
mission, 177 P. 848, 177 Cal. 767. 


s9. American Ice Co. v. Fitzhugh, 
97 A. 999, 128 Md. 382, Ann.Cas.1917D 
33 (where the court did not pass on 
the constitutionality of the Maryland 
act for the reason that exceptions 
were not pressed and that it was the 
understanding of the court that an- 
other suit had been instituted to 
test the constitutionality of the act); 
Guerra v. Workmen’s Relief Commis- 
sion, 29 Porto Rico 473; Consumers’ 
Lignite Co. v. Grant, (Tex.Civ.A.) 181 
S.W. 202 (where the court of civil 
appeals refused to pass on constitu- 
tionality as unnecessary to the de- 
termination of a case, that question 
being pending in the supreme court). 


90. See Constitutional Law §§ 204— 
238; 


91. In re Opinion of Justices, 96 N. 
EK. 308, 209 Mass. 607. 


Oon, Staten. wOlausen., Lig Pin t10dy 
65 Wash. 156, 37 L.R.A.N.S. 466. 


93. Kentucky State Journal Co. v. 
Workmen’s Compensation Bd., 170 S. 
W. 437, 1166, 161 Ky. 562, L.R.A.1916A 
389, Ann.Cas.1916B 1273. 


94. Evanhoff v. State Industrial 
Ace. Commn., 154 P. 106, 78 Or. 503 
(holding that the employee could test 
the constitutionality of the act by 
bringing his action either at com- 
mon law or under the employers’ 
liability act). 

95. Connole v. Norfolk, etc., R. Co., 
216 F. 823. 


96. Przykopenski v. Citizens’ Coal 
Min. Co., 110 N.E. 336, 270 Ill. 275. 


97. Strom v. Postal Tel. Cable Co., 
111 N.E. 555, 271 Ill. 544. 


[a] In Tllinois (1) a constitutional 


eh 4 
Ss 


question is waived by an appeal to 
the appellate court. Armour & Co. v. 
Industrial Board of Illinois, 114 N. 
Hola 73 27/5 alll 2328 vpatt Lon WleApp: 
363]; French v. Cloverleaf Coal Min. 
Co.; 190 DllApp. 4007 (2) Ehe ques- 
tion of the constitutionality of the 
Compensation Act cannot be raised in 
the supreme court for the first time. 
Davis v. Industrial Commission, 130 
INIEY $33, 297 Tlk-29; 1b AiR 732; 
Armour & Co. v. Industrial Board of 
Illinois, supra. 


98. See generally Constitutional 
Law § 390. ; 
99. U.S.—Lower Vein Coal Co. v. 


Industrial Board of Indiana, 41 S.Ct. 
252, 255 U.S. 144, 65 L.Ed. 555; Hawk- 
ins v. Bleakley, 220 F. 378 [aff 37 S. 
Ct, 255, 24300. S 2110), 6ds da a 6.7'S'- 


Ill.—Illinois Publishing and Print- 
ings Co. v. Industrial Commission, 132 
INGIDG BEY AOS) Table AES), 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 


Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 
La.—Colorado v. Johnson [Iron 


Works, 83 So. 381, 146 La. 68. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


N.Y.—Europe v. Addison Amuse- 
ments, Inc:,, 1317 N.Y 750; 9231 (N.Y. 
105. 


Ohio.—State v. Creamer, 97 N.E. 
ae 85 Ohio St. 349; 391, 39) L.RVACN:S: 


Okl.—Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52. 


R.I.—Sayles v.. Foley, 96 A. 340, 38 
R.I. 484. 


Tex.—Castleberry v. Frost-Johnson 
Lumber Co., (Commn.App.) 283 S.W. 
141 [aff (Civ.App.) 268 S.W. 771]. 


Wyo.—Zancanelli v. Central Coal 
GAC OKCICO Rs iow bel oly 2OmVY Opie 


“Whether the plan adopted is the 
most appropriate or best calculated 
to accomplish those objects are mat- 
ters with which the court is not con- 
cerned and the law should not be 
held to be invalid unless clearly in 
violation of some provision of the 
constitution.” State v. Creamer, su- 
pra. 


“Nearly all of the objections to 
this statute are argued from the 
standpoint of morals and propriety 
and policy. As of course those were 
questions for the Legislature. This 
statute may have, and no doubt does 
have, many objectionable features; 
but that it is a statute with right 
tendencies I have no doubt. And all 
such legislation is a matter of 
growth and development, and in the 
end when mature, as it ought to be 
and quite likely will be, beneficial 
results will be obtained. IGS yt 
events, this legislation cannot bring 
forth worse results than we now 
have as to these matters by court 
procedure. And still further, and in 
no event, can ccurts condemn the 
mere policy or proprieties of the 
law.’ Hawkins v. Bleakley, 220 F. 
378, 382 [aft 37 S.Ct. 255, 243 U.S. 210, 
a A eene 678] (sustaining Iowa stat- 
ute). 


[a] MDlustration.—‘‘Why the Legis- 
lature should have extended by the 
second group of, subdivision 45 the 
hazardous employments to any em- 
ployment having four workmen or op- 
eratives is not for us to say. The 
courts, in construing statutes, are not 
concerned with the wisdom of the leg- 
islation.” Europe v. Addison Amuse- 
ieee Ine; 131) N.B., 750) 7752, 230. IN: 


_ [b] Incentive to combinations of 
insurers.—‘‘We do not find the argu- 
ment persuasive that the act has in- 
duced insurance associations to com- 
bine and to place the rate of insur- 
anee: at «prohibitive figures. * 70 2: 
If proven, it would not be controlling 
because: First, if the rates are made 
prohibitive, the employer will re- 
ject the act, and there will be no 
insurance taken, which will automat- 
ically lead extortioners to mend their 
way to avoid killing the goose that 
lays the golden eggs; second, there 
are more direct and better methods 
of dealing with combinations such as 
are here charged sto exist, than de- 
claring an otherwise valid act void, 
because it requires the employer to 
insure his liability.” Hunter v. Col- 
fax Cons. Coal Co., 154 N.W. 1037, 
1059, 157 N.W. 145, 175 Iowa 245, L.R. 
A.1917D 15, Ann.Cas.1917E 808. 


[ce] Rule applied to Occupational 
Diseases Act making the provisions 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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being left to the legislative judgment? with which the 
Objections of this 
character are such as go to the propriety of pay- 
ments to aliens and nonresidents? or to the fairness 
of the compensation provided for.* 


{§ 18] B. Enabling Amendments. 


judiciary is loath to interfere.” 


of the Workmen’s Compensation Act 
applicable to occupational diseases 
arising out of industries named. 
First National Bank v. Wedron Silica 
Co., 184 N.E. 897, 351 Ill. 560. 


1. U.S.—Lower Vein Coal Co. v. 
Industrial Board of Indiana, 41 S.Ct. 
252, 255 U.S. 144, 65 L.Ed. 555; Hawk- 
ins v. Bleakley, 220 F. 378. 


Tll.—Illinois Publishing and Print- 
ing Co. v. Industrial Commission, 132 
N.E. 511, 299 Ill. 189. 


Ky.—Kentucky State Journal Co. v. 
Workmen’s Compensation Bd., 170 S. 
W. 437, 1166, 161 Ky. 562, L.R.A.1916A 
389, Ann.Cas.1916B 1273. 


La.—Colorado v. Johnson 
Works, 83 So. 381, 146 La. 68. 


Nev.—Dunseath v. Nevada Indus- 
trial Commission, 282 P. 879, 296 P. 
1112, 52 Nev. 104. 


Okl.—Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52. 


Wyo.—Zancanelli v. Central Coal 
& Coke Co., 173 P. 981, 25 Wyo. 511. 


[a] Mlustrations.—(1) “The coun- 
sel for appellant fiercely assail the 
purpose and operation of this act for 
many other reasons. They complain 
of the meager compensation it gives 
to the injured employee; that it de- 
prives him of a jury trial; that em- 
ployers are compelled to pay into 
this fund $1.25 as a premium on each 
$100.00 pay roll, and, as a result 
only employers doing an extra haz- 
ardous business will take under it; 
that corporations whose operations 
are not extra hazardous will carry 
their own risks by the aid of in- 
demnity companies, and by reason of 
which this compensation fund is lia- 
ble to suffer depletion, and if an em- 
ployee receives an injury, his com- 
pensation is doubtful. It is also 
claimed that, as this is a common 
fund, kept up by the contributions 
of employers, that they will grow 
careless in selecting their machinery, 
as well as in their operations, and 
that the lives and limbs of the em- 
ployees will suffer greater risks and 
injuries. A sufficient answer to all 
this is, that these are matters ad- 
dressed entirely to the wisdom of the 
Legislature and can be regulated as 
necessities may require.” Kentucky 
State Journal Co. vy. Workmen’s Com- 
pensation Bd., 170 S.W. 437, 1166, 161 
Ky. 562, 574, L.R.A.1916A 389, Ann. 
Cas.1916B 1273. (2) The wisdom of 
a compensation act construed to in- 
clude all employees of a business de- 
eclared to be hazardous, regardless of 
whether they are all actually exposed 
to the peculiar hazards of the busi- 
ness, “is so pre-eminently one for the 
lawmaking branch of the government 
that the courts will interfere only 
where there can be but one opinion 
as to the mischievous tendencies of 
the act.” Illinois Publishing and 
Printing Co. v. Industrial Commis- 
sion, 132 N.E. 511, 514, 299 Ill. 189. 


2. State v. Clausen, 117 P. 1101, 65 
Wash. 156, 211, 37 L.R.A.N.S. 466. 


[a] Production of public and pri- 
vate abuses.—‘The auditor also com- 
plains of the scheme adopted by the 
legislature for correcting the evil 
they have found to exist. It is said 
that the scheme is unduly cumber- 
some; that its administration will 
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prove unnecessarily costly and bur- 
densome to those whose interests are 
affected by it, and will lead to public 
and private abuses and consequent 
evils more dangerous to the state 
than the evil that it is sought to 
correct. But the courts are slow to 
inquire into the mere wisdom of a 
statute. This question is so pre- 
eminently one for the law-making 
branch of the government that_the 
courts will interfere only where there 
can be no two opinions as to the 
mischievous and evil tendencies of 
the act:” State yv. Clausen, 117 _P. 
acer 65 Wash. 156, 211, 37 L.R.A.N.S. 


3. Madera Sugar Pine Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 43 S.Ct. 604, 262 U.S. 499, 67 L.Ed. 
1091; Western Metal Supply Co. v. 
Pillsbury, 156 P. 491, 495, 172 Cal. 407, 
Ann.Cas.1917E 390. 


‘It is urged that under. the stat- 
ute the employer may be required to 
make payments to alien and non- 
resident dependents, and that no pub- 
lic purpose cognizable by the Legis- 
lature of this state is to be served 
by requiring payments to such aliens 
and nonresidents. But this argu- 
ment is based upon altogether too 
narrow a view of the constitutional 
limitations upon legislative action. 
If it may reasonably be thought that 
the best interests of the state, of the 
employers of labor, and of those 
employed, as well as of the public 
generally, are promoted by imposing 
upon the industry or the public the 
burden of industrial accident—and 
some such theory lies at the bottom 
of all workmen’s compensation stat- 
utes (Western Indemn. Co. v. Pills- 
bury, 170 Cal. 686, 151 P. 398)—the 
residence and citizenship of the in- 
jured workman, or (if he shall have 
met death) of his dependents, are 
factors entirely foreign to the dis- 
cussion. The Legislature has deter- 
mined that the employment of labor 
in given pursuits entails upon the 
employer certain responsibilities to- 
wards the persons performing the 
labor and those dependent upon 
them. There is no constitutional or 
rational ground for limiting the 
benefits of this legislative scheme to 
citizens or residents of this state. If 
the employment was such as to fall 
within the state’s lawmaking juris- 
diction, the Legislature certainly 
had the power to pass laws operating 
uniformly upon all persons affected 
by such employment.” Western 
Metal Supply Co. v. Pillsbury, supra. 


4 O’Connell v. Simms Magneto 
Co., 89 A. 922, 85 N.J.Law 64; Zanca- 
nelli v. Central Coal & Coke Co., 173 
P. 981, 25 Wyo. 511. See Taylor v. 
Lock Moore & Co., 6 La.App. 462, 464 
{am on other grounds 114 So. 163, 164 
La. 577] (where the court, referring 
to a provision for double compensa- 
tion where a lump sum settlement is 
made without the approval of the 
court or at a discount greater than 
eight per cent, said: ‘‘The penalty is 
severe, but its severity is a matter 
within the control of the legislature 
and not the court’’); Ross v. Erickson 
Constr. Co., 155 P. 153, 89 Wash. 634, 
646, L.R.A.1916F 319 (where the 
court said: “It may be asserted, 
without doing violence to the rules 
of logic or of law, that whatever 
sum is fixed for partial or total dis- 
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the constitutionality or validity of compensation 
acts, or of particular provisions thereof, so far as 
the state constitutions are concerned have been fore< 
stalled or met in several of the states by the adop- 
tion of constitutional amendments permitting the en- 
actment of such legislation,® although this course ob- 


ability is theoretically the exact sum 
necessary to measure and compen- 
sate the wrong. The logic of our 
former decision in State v. Clausen, 
117 P. 1101, 65 Wash. 156, 37 L.R.A. 
N.S. 466, is that the admeasurement 
of damages in money for injuries to 
employees is within the police power 
of the state, and it is axiomatic that 
the court will not restrain or enlarge 
upon the exercise of that power. Nor 
will it substitute its judgment for 
that of the legislature upon any ques- 
tion of fact arising under it’). 


5. See constitutional provisions; 
and cases infra this note and notes 


. 


[a] For example, this course has 
been pursued in Arizona, California, 
New York, Ohio, Oklahoma, Pennsyl- 


vania, Puerto Rico, Vermont and 
Wyoming. 
{[b] Thus particular amendments 


have been constrned.—(1) As author- 
izing ‘‘the Legislature to adopt an 
employee’s compensation system and 
to define who shall be entitled to re- 
lief for damages without any state 
constitutional limitation whatever.” 
Shanahan v. Monarch Engineering 
Co., 114 N.E. 795, 797, 799, 219 N.Y. 
469. (2) As empowering the legis- 
lature to provide “that a party who 
negligently kills an employee under 
the act shall be liable to the depend- 
ents of the employee, as defined in the 
act, and not to his next of kin.” 
Travelers’ Ins. Co. v. Louis Padula 
Co., 121 N.E. 348, 351, 224 N.Y. 397 
[reh den 121 N.E. 894, 225 N.Y. 638]. 
(3) As permitting “the Legislature to 
provide a remedy exclusive of all 
other rights or remedies for death of 
employees resulting from injuries.” 
Shanahan vy. Monarch Engineering 
Co., supra. (4) As sustaining a com- 
pulsory compensation act with an op- 
tional insurance feature. Jensen v. 
Southern Pac. Co.,.109 N.E. 600, 215 
N.Y. 514, 523, L.R.A.1916A 403, Ann. 
Cas.1916B 276 [rev on other grounds 
37 S.Ct. 524, 244 U.S. 205, 61 L.Ed. 
1086] (where L. [1914] ¢ 41 was sus- 
tained and the court, in speaking of 
the contrary decision on L. [1910] ¢ 
674, said: “Much reliance is placed 
on the decision of this court in Ives 
v. South Buffalo R. Co., 94 N.E. 431, 
201 N.Y. 271, 34 L.R.A.N.S. 162, Ann. 
Cas.1912B 156. In that case Judge 
Werner, referring to the appeal on 
economic and sociologic grounds and 
speaking for the court, said: ‘We 
have already admitted the strength 
of this appeal to a recognized and 
widely prevalent sentiment, but we 
think it is an appeal which must be 
made to the people and not to the 
courts.’ That decision was made in 
March, 1911. Following that sugges- 
tion, the legislature provided in the 
orderly way prescribed by the Consti- 
tution for the submission to the peo- 
ple of a proposed constitutional 
amendment and in due time that 
amendment was adopted on November 
4th, 1913, and became section 19 of 
article 1 of our State Constitution. 
It is unnecessary to set that amend- 
ment forth in extenso, but it suffices 
to say that so far as the due process 
clause or any other provision of our 
State Constitution is concerned the 
amendment amply sustains the act”). 
(5) As authorizing, with respect to 
payments to a state insurance fund 
under a Workmeén’s Compensation 
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viously cannot remove objections based on the feder- 
al constitution.® The grant of power to a legislature, 
by a constitutional amendment, to pass a workmen’s 
compensation law has been said to carry with it, as 
incident thereto, the power to include all such rea- 
sonable provisions as are necessary to make the law 
effective and to accomplish the purpose expressed in 
Such amendments, be- 
ing intended to enlarge the power of the legislature 


the constitutional provision.‘ 


Law (103 Ohio L. p 72), a “differ- 
ence in the method, by which the 
amount_to be paid by the state and 
its subdivisions is to be ascertained 
from that by which the amount to be 
paid by all other employers is ascer- 
tained.” Porter vy. Hopkins, 109 N.E. 
629, 631, 91 OhioSt. 74. (6) An amend- 
ment to the state constitution (Const. 
art 1 § 19), providing that “nothing in 
the Constitution shall be construed 
as limiting the power of the Legisla- 
ture to enact laws for the adjustment, 
determination, and settlement, with 
or without trial by jury, of issues 
which may arise under such legisla- 
tion,’ was held to authorize a work- 
men’s compensation law, although 
“some of the provisions are quite un- 
usual, and if they related to ordinary 
actions or proceedings in court might 
with some reason be claimed to in- 
fringe upon the constitutional rights 
of the parties.” McQueeney v. Sut- 
phen & Hyer, 153 N.Y.S. 554, 557, 167 
App.Div. 528. CRRREETD SE) Uke Eee at 
amendment to our Constitution (ar- 
ticle 1, § 19) cannot . . . author- 
ize the state Legislature to pass a 
compensation law compulsory as to 
the employer, because the state Con- 
stitution can no more violate the fed- 
eral Constitution that can an act of 
the Legislature, and for this purpose 
both are upon an equality. The pres- 
ént law [L. (1913) c 816, reénacted 
and amended by L. (1914) ¢ 41], may, 
however, be construed as optional 
with the employer.” Herkey v. Agar 
Mfg. Co., 153 N.Y.S. 369, 370, 90 Misc. 
457. (8) The power granted by Ohio 
Const. art. II § 35 “in authorizing the 
passage of laws establishing a fund 
for workmen’s compensation” and 
directing “that it shall be adminis- 
tered by the state, determining the 
terms and conditions upon which pay- 
ment shall be made therefrom . . . 
is not modified or restricted by any 
other provision of the Constitution.” 
State v. Industrial Commission of 
Ohio, 181 N.E. 476, 125 Ohio St. 341. 


[ec] In Puerto Rico Organic Act 
March 2, 1917 § 2 (Comp. St. of 1918; 
Comp. St. Annot. Suppl. [1919] §§ 
3803a—3803z), which “is the practical 
equivalent of a state Constitution,” 
providing that nothing in the act 
“shall be construed to limit the pow- 
er of the Legislature to enact laws 
for the protection of the lives, health, 
or safety of employees,’ empowers 
the legislature “to pass any Work- 
men’s Compensation Act not incon- 
sistent with the due process provi- 
sions of the Organic Act,” that sec- 
tion having been inserted by con- 
gress for that purpose. Camunas v. 
Porto Rico Ry., Light & Power Co., 
272 F. 924, 928 [appeal dism 483 S.Ct. 
91, 260 U.S. 700, 67 L.Ed. 470]. 


[d] Legislation in advance of en- 
abling amendment.—A provision of 
a compensation act requiring election 
of remedies in advance of injury can- 
not he held invalid on the ground 
that at the time of the passage of the 
act the legislature had no power un- 
der the constitution to require such 
election, where the act was passed to 
take effect only on the adoption of a 
constitutional amendment authoriz- 
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ing it. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419. 


Constitutional amendment empow- 
ering legislature to vest board with 
judicial powers see infra § 35. 


6. Herkey v. Agar Mfg. Co., 153 N. 
Y.S. 369, 90 Misc. 457. 


7. Fassig v. State, 116 N.E. 104, 95 
Ohio St. 232 [aff 5 Ohio App. 479]. 
And see cases infra this note and 
notes 8-14. 


_{a]. Thus particular amendments 
have been construed.—(1) As author- 
izing a provision of the compensation 
act entitling an employer who pays 
compensation for the death of an em- 
ployee caused by a third person to be 
subrogated te the rights of the family 
of deceased as against the third per- 
son. Western Statts Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 
735, 182 Cal. 140. (2) As authorizing 
legislative action to provide compen- 
sation for disability or’ death from 
occupational disease, as distinguished 
from injury. Renkel. v. Industrial 
Commission of Ohio, 141 N.E. 834, 
109 Ohio St. 152. (3) An amendment 
empowering the legislature to enact 
laws “for the payment, either by em- 
ployers, or by employers and em- 
ployees, or otherwise, either directly 
or through a system of insurance or 
otherwise, of compensation’? author- 
izes a provision that “the insurance 
earrier shall pay to the state treas- 
urer for every case of injury causing 
death in which there are no persons 
entitled to compensation the sum of 
one hundred dollars,’ these payments 
creating a special fund for additional 
compensation to employees under 
stated circumstances. State Indus- 
trial Commission v. Newman, 118 N. 
BE. 794, 795, 222 N.Y. 363. (4) Under 
an amendment vesting the legislature 
“with plenary powers - «. tocre- 
ate and enforce a complete system of 
workmen’s. compensation, by appro- 
priate legislation,’ which shall in- 
clude “full provision for . se- 
curing the payment of compensation,” 
a provision in the compensation stat- 
ute that the judgment granted to an 
injured employee whose employer has 
failed to secure payment of compen- 
sation shall include a reasonable at- 
torney’s fee fixed by the court is ap- 
propriate legislation, ‘the investiture 
in the judicial power of the state of 
jurisdiction to impose said penalty 
[being] a valid exercise of the legis- 
lative authority.” Marshall vy. Foote, 
252 P. 1075, 1077, 81 Cal.App. 98. (5) 
Under a constitutional amendment 
authorizing ‘the General Assembly 
of Ohio to pass laws establishing a 
state fund to be created by compul- 
sory contribution thereto by employ- 
ers, and administered by the state, 
for the purpose of providing compen- 
sation to workmen and their depend- 
ents, for death, injury, or occupation- 
al diseases occasioned in the course 
of such workmen’s employment,” con- 
tracts of indemnity entered into be- 
tween an employer and an insurance 
company since its adoption “are sub- 
ject to the exercise by the General 
Assembly of the powers so conferred 
upon it to compel all employers of 
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or to remove doubts concerning its power to legis- 
late on a given subject, are not to be given too strict 
and literal an interpretation.’ For example, an au- 
thorization to ercate a liability on the part of all em- 
ployers to compensate their employees for injury or 
disability is broad enough to authorize a provision 
for the payment of compensation, in case of the fa- 
tal injury of an employee, to his dependents,® even 
those who are not connected with him by either legal 


labor toxcontribute to the state insur- 
ance fund, or to impose further con- 
ditions or restrictions upon the pri- 
vilege of electing to pay compensa- 
tion direct.” Thornton v. Duffy, 124 
N.E. 54, 56, 99 Ohio St. 120 [aff 41 
S.Ct. 137, 254 U.S. 361. 65 L.Ed. 304]. 
(6) Under this endment, a section 
“authorizing ‘employers who will 
abide by the rules of the state lia- 
bility board of awards and as may be 
of sufficient financial ability or cred- 
it to render certain the payment of 
compensation’ to injured or killed em- 
ployees or their. dependents, to pay 
individually the compensation provid- 
ed in the act directly to killed em- 
ployees or the dependents of killed 
employees, is a valid legislative en- 
actment.” State v. United States 
Fidelity & Guaranty Co. of Baltimore, 
Md., 117 N.E. 232, 96 Ohio St. 250. 
(7) Under this amendment, a section 
of the act, providing that an injured 
employee of an employer who has 
failed to comply with the act may 
either sue his employer in the courts 
or apply for compensation in accord- 
ance with the terms of the act, is 
justified. Fassig v. State, 116 N.E. 
104, 105, 95 Ohio St. 232 [Laff 5 Ohio 
App. 479]. 


{b]. In Puerto Rico the authority 
of the legislature, under Organic Act 
March 2, 1917 § 2 (Comp. St. of 1918; 
Comp. St. Annot. Suppl. [1919] §§ 
3803a—3803z) which “is the practical 
equivalent of a state Constitution,” 
to “enact: laws for the protection of 
the lives, health, or safety of em- 
ployees,” includes authority to pass 
workmen’s compensation laws appli- 
cable to railroad employees. Camu- 
nas v. Porto Rico Ry., Light & Power 
Co., 272 F. 924, 928, [appeal dism 43 
S.Ct. 91, 260 U.S. 700, 67 L.Ed. 470]. 


8. Western Metal Supply Co. v. 
Pillsbury, 156 Pt 491, 494, 172 Cal. 407, 
Ann.Cas.1917E 390 (where it was said 
of Const. art 20 § 21 authorizing the 
legislature to ‘create and enforce a 
liability on the part of all employers 
to compensate their employees for 
any injury incurred by the said em- 
ployees in the course of their em- 
ployment:” “In view of the general 
trend of legislation on this subject, 
we think the language of the consti- 
tutional amendment was not inapt to 
describe a scheme of liability which 
should include the entire field em- 
braced within the prior laws’). 


9. Western Metal Supply Co. v. 
Pillsbury, 156 P. 491, 172 Cal. 407, 
Ann.Cas.1917E 390. 


[a] “Compensation means more 
than a mere cash payment to an in- 
dividual. Compensation to employees 
for injuries incurred by them may 
fairly be said to mean, not only a 
money payment to the employee him- 
self, but provision or indemnification 
for the variou elements of loss 
which may be the direct result of his 
injury. It includes, for example, the 
obligation to provide medical and sur- 
gical treatment (section 15, subd. a) 
—an obligation which does not neces- 
sarily involve payment in cash to the 
employee himself. It may equally be 
said to cover some provision for those 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or natural ties,?° and a provision for payment for an 
Further, the refer- 
ence to “all” employees in such a provision does not 
deprive the legislature of the power to except certain 
classes of employment from the operation of the 
Likewise, a constitutional grant of power to 
a legislature to enact workmen’s compensation acts 
does not prevent the legislature from exercising its 
power to legislate in behalf of workmen in ways oth- 
er than those enumerated in the grant.18 
enabling amendment, the enactment of a particular 
compensation law has been held not to exhaust the 
authority conferred on the legislature, which has 
power to amend or repeal all or any portion there- 
of at any time it deems proper.1* On the other hand, 


injury to an artificial member.'? 


act.12 


who had been entitled to look to the 
employee for their support and who 
by his death are deprived of that sup- 
port. If the law provided that while 
-an injured workman was disabled 
payments should be made to his fam- 
ily during the period of the disability, 
this would be one form of compensa- 
tion to the workman. It would hard- 
ly be claimed that such a provision 
was*beyond the scope of the consti- 
tutional authorization. On similar 
reasoning, it may fairly be said that, 
where a workman is killed, the re- 
quirement that a payment shall, for a 
given period, be made to his depend- 
ents for their support, is also a pro- 
vision for compensation to the work- 
man within the meaning of section 
21 of article 20.” Western Metal Sup- 
ply Co. v. Pillsbury, 156 P. 491, 494, 
172 Cal. 407, Ann.Cas.1917E 390. 


10. Moore Shipbuilding Corpora- 
tion v. Industrial Accident Commis- 
sion, 196 P. 257, 185 Cal. 200, 13 A. 
L.R. 676 (so holding with reference 
to an undivorced wife, with whom 
the employee had been living in 
adultery, and her child, both of whom 
he had supported). 


[a] Reason for rule.—‘‘The power 
of the Legislature to extend the 
benefits of industrial accident insur- 
ance beyond the wage-earner himself 
being recognized, it is left to reason- 
able legislative discretion in the light 
of the general purposes of these laws 
to determine what dependents shall 
become the distributees of the in- 
demnity assessed against the in- 
dustry, and we do not think we are 
compelled to look to analogies of the 
common law, or to the limitations of 
compensation acts in force at the 
time our constitutional provision was 
adopted, to fix the measure of the leg- 
islative power thus_ conferred.’ 
Moore Shipbuilding Corporation v. In- 
dustrial Accident Commission, 196 P. 
257, 258, 185 Cal. 200, 13 A.L.R. 676. 


11. Pacific Indemnity Co. v. In- 
dustrial Accident Commission, 11 P. 
(2d) 1, 215 Cal. 461, 82 A.L.R. 1170. 


[a] Reason for decision.—‘‘There 
ean be no question but that a man 
who has lost the use of an artificial 
leg. is disabled... . If a man 
with a wooden leg is fully able to 
perform his duties, and thereafter, 
upon the loss of the said leg, is un- 
able to perform his duties, how can 
it be said, in defiance of the legisla- 
tive declaration, that he is uninjur- 
ed?’ Pacific Indemnity Co. v. Indus- 
trial Accident Commission, 11 P.(2d) 
1,3, 215 Cal. 461, 82 A.L.R. 1170. 


12. Western Indemn. Co. v. Pills- 
bury, 151° P.. 398, 170 ,Cal. 686,701. 


‘It is first claimed that no excep- 
tions are permissible under our con- 
stitutional enabling clause (art. XX, 
sec. 21). This clause authorizes the 
legislature to create a liability on the 
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Under an 


part of all employers to compensate 
their employees, etc. The use of the 
word ‘all,’ it is claimed, takes away 
the power of the legislature to ex- 
cept any employer from the opera- 
tion of the act. The only power 
granted is to create a liability on the 
part of all. But this, we think, is 
a strained construction of the amend- 
ment. Section 21 was adopted for the 
purpose of establishing the right of 
the legislature to pass laws on the 
particular subject. It was a grant of 
power, and the word ‘all’ was inserted 
in order to make the power broad and 


comprehensive.” Western Indemn. 
Co. y. Pillsbury, supra. 
13. Atkinson, Kier Bros., Spicer 


Co. v. Industrial Commission of Ari- 
zona, 274 P. 634, 35 Ariz. 48; Home 
Accident Ins. Co. v. Industrial Com- 
mission of Arizona, 269 P. 501, 34 
Ariz. 201. 


[a] Thus (1) an amendment di- 
recting the legislature to enact a 
workmen’s compensation law applica- 
ble to workmen engaged in manual or 
mechanical labor in public: employ- 
ments and in such private employ- 
ments as the legislature may pre- 
scribe in no way abridges the exer- 
cise of its general inherent power so 
as to provide ‘‘that workmen employ- 
ed in nonmechanical employment 
should receive compensation under 
the same terms and conditions as 
those following mechanical labor.’ 
Atkinson, Kier Bros., Spicer Co. v. 
Industrial Commission of Arizona, 
274 P. 634, 635, 35 Ariz. 48. (2) Nor 
does it deny the right of the legisla- 
ture to pass a law requiring employ- 
ers, on the death by injury of an em- 
ployee leaving no dependents, to pay 
a stated sum into a special fund for 
the vocational rehabilitation of dis- 
abled persons. Home Accident Ins. 
Co. v. Industrial Commission of Ari- 
zona, 269 P. 501, 34 Ariz. 201. 


14. Thornton v. Duffy, 124 N.E. 
54, 99 Ohio St. 120 [aff 41 S.Ct. 137, 
254 U.S. 361, 65 L.Ed. 304]. 


[a] Thus a provision providing, 
in effect, that “certain employers un- 
der certain conditions might elect to 
pay individually, or from a benefit 
fund, department, or association, com- 
pensation to workmen and their de- 
pendents for death or injuries receiv- 
ed in the course’of employment” may 
be amended so as specifically to limit 
“the privilege of paying compensation 
individually or from a benefit fund, 
department, or association, to those 
employers ‘who do not desire to in- 
sure the payment thereof or to indem- 
nify themselves against loss sustain- 
ed by the direct payment thereof.’ ”’ 
Thornton v. Duffy, 124 N.E. 54, 99 
Ohio St. 120 [aff 41 S.Ct. 137, 254 U.S. 
361, 65 L.Ilmd. 304]. 


15. See cases infra notes 16-26: 
16. Worswick Street Paying Co. v. 
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_ legislation enacted in excess of the authority granted 
in the enabling amendment obviously cannot be sup- 
ported by reference to it;15 thus a constitutional 
amendment empowering the legislature to create and 
enforce a liability on the part of employers to com- 
pensate their employees for injuries incurred in the 
course of their employment does not authorize the 
creation of liability on the part of any person to com- 
pensate anyone other than his own employee,*® even 
as amended so as to vest the legislature with plenary 
power to create and enforce a complete system of 
workmen’s compensation, by appropriate legisla- 
tion,!7? and does not authorize legislation effecting the 
alteration or enlargement of the accepted meaning 
of the term “employer,” “employee,”!® “employ- 


Industrial Accident Commission, 185 
P. 959, 181 Cal. 787; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 958, 181 Cal. 785; 
Worswick Street Paving Co. v. In- 
dustrial Accident Commission, 185 P. 
958, 181 Cal. 784; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 953, 181 Cal. 550; 
Perry v. Industrial Accident Commis- 
sion of California, 181 P. 788, 180 
Cal. 497; Sturdivant v. Pillsbury, 158 
P. 222,172 Cal. 581; Carstens v. Pills- 
bury, 158 P. 218, 172 Cal. 572; West- 
ern Metal Supply Co. v. Pillsbury, 156 
Regn wv 172 Cal. 407, Ann.Cas.1917H 


[a] Rule applied to liability of: 
(1) Contractor for injuries to em- 
ployees of subcontractors. Sturdi- 
vant v. Pillsbury, 158 P. 222, 172 Cal. 
581; Western Metal Supply Co. v. 
Pillsbury, +563 B., .491,0 17 2. Calis 40% 
Ann.Cas.1917E 390. (2) Principals or 
owners for injuries to employees of 
subcontractors. Carstens vy. Pills- 
bury, 158 P. 218, 172 Cal. 572. 


17. Commercial Casualty Ins. Co. 
v. Industrial Accident Commission, 
295 -P.,, V1, 214 Cal. 21 0 a viosemite 
Lumber Co. v. Industrial Ace. Com- 
mission of California, 204 P. 226, 187 
Cal. 774, 20 A.L.R. 994; Employers’ 
Liability. Assur, Corporation vy. In- 
dustrial Acc. Commission, 203 P. 95, 
187 Cal. 615. 


[a]. Where injury preceded later 
amendment to the constitutional 
amendment, it is inapplicable to any 
question as to the constitutionality of 
the act as applied to the case arising 
out of the injury. Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 959, 181 Cal. 787; 
Worswick Street Paving Co. v. In- 
dustrial Accident Commission, 185 P. 
958, 181 Cal. 785; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 958, 181 Cal. 784; 
Worswick Street Paving Co. v. In- 
dustrial Accident Commission, 185 P. 
953, ‘181 Cal. 550. 


18. Perry v. Industrial Accident 
Commission of California, 181 P. 788, 
790, 180 Cal. 497. 


“The terms ‘employers,’ ‘em- 
ployees,’ and ‘employments,’ as used 
in section 21, art. 20, of the Constitu- 
tion, as amended in October, 1911, 
must be construed in the light of 
their meaning at the time of the 
adoption of the amendment, and can- 
not be extended by legislative defini- 
tion, for such extension would, in 
effect, be an amendment to the Con- 
stitution, if accepted as authorita- 
tive.” Perry yv. Industrial Accident 
Commission of California, supra. 


19. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 216 P. 578, 191 Cal. 
404, 48 A.L.R. 13804; Flickenger v. In- 
dustrial Accident Commission, 184 P. 
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ment,”2° or “independent contractor ;”*1 likewise, it 
does not, as amended, authorize provisions requiring 
employers, whenever a fatal injury is sustained by an 
employee leaving no person entitled to .a death benefit 
as a dependent, to pay a stated sum into a special 
fund for the benefit of disabled employees general- 
ly,22 such provisions constituting unauthorized tax 
A constitutional provision authorizing 
the legislature to provide for the comfort, health, 
safety, and general welfare of employees furnishes 
no authority for giving a commission power to levy 
contributions on employers to raise revenue for a 
school for the re-education of disabled employees. 
Where an enabling amendment grants a right of elec- 
tion either to accept the compensation act or sue un- 


measures. ”* 


851, 181 Cal. 425, 19 A.L.R. 1150; Per- 
ry v. Industrial Accident Commission 
of California, 181 P. 788, 180 Cal. 497; 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England, v. 
Industrial Accident Commission of 
California, 177. P. 278, 179 Cal. 432; 
Provensano vy. Division of Industrial 
Accidents and Safety of Department 
of Industrial Relations of California, 
294 P. 71, 110 Cal.App. 239. 


20. Perry v. Industrial Accident 
Commission of California, 181 P. 788, 
180 Cal. 497. 


21. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 216 P. 578, 191 Cal. 
404, 43 A.L.R. 1304; Flickenger v. In- 
dustrial Accident Commission, 184 P. 
851, 181 Cal. 425, 19 A.ILR. 1150; Pro- 
vensano v. Division of Industrial Ac- 
cidents and Safety of Department of 


Industrial Relations of California, 
294 Preit 110) Cals 239° 

[a] Unconstitutional restriction 
on meaning.—(1) “The Workmen’s 


Compensation Act defines an inde- 
pendent contractor as one ‘who ren- 
ders service, other than manual la- 
bor, for a specified recompense for a 
specified result, under the control of 
his principal as to the result of his 
work only and not as to the means by 
which such result is accomplished.’ 
Stace Idi Daewoo lk, es eS Coca ae 
Legislature in including the phrase 
‘other than manual labor’ in this defi- 
nition attempted to place an uncon- 
stitutional restriction upon the ac- 
cepted and settled meaning of the 
terms,” and the definition is therefore 
to be read as if it did not include the 
phrase. Fidelity & Casualty Co. of 
New York v. Industrial Accident 
Commission of California, 216 P. 578, 
579, 191 Cal. 404, 438 A.L.R. 1304. (2) 
“To apply the test ‘other than manual 
labor’ and exclude thereby from the 
classification of ‘independent con- 
tractors’ all those persons who per- 
form manual labor, and bring them 
into a classification of ‘employees’ is 
a distinct enlargement of the latter 
class, and a consequent extension of 
the jurisdiction of the Industrial Ac- 
cident Commission beyond the limits 
of the original constitutional grant 
of authority.” Flickenger v. Indus- 
trial Accident Commission, 184 P. 851, 
$54, 181 Cal. 425, 19 A.,L.R. 1150. (38) 
“Tf we give effect to the phrase ‘for 
a specified recompense,’ as it appears 
in section 8 (b), we are bringing into 
the definition of what constitutes an 
independent contractor an element 
which. «1 did not exist at the 
time of the adoption of the constitu- 
tional amendment. That the 
effect of this clause would be to en- 
large the meaning of the term ‘em- 
ployee’ and thus extend the jurisdic- 
tion of the Industrial Accident Com- 
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injury.?°® 


24 


demonstration.” 
Accident 


mission needs no 
Flickenger v. Industrial 
Commission, supra. 


[b] Where injury preceded later 
amendment to the constitutional 
amendment, and the commission de- 
cided the case before the later amend- 
ment took effect, it can have no ap- 
plication in an attempt to justify an 
unconstitutienal “definition of the 
terms “employee” and “independent 
contractor.” Flickenger y. Industrial 
Commission of California, 184 P. 851, 
181 Cal. 425, 19 A.L.R. 1150. 


22. Commercial Casualty Ins. Co. 
v. Industrial Accident Commission, 
295 Py 1d 211 7Calt 210" People wv, 
Yosemite Lumber Co., 216 P. 39, 191 
Cal. 267; Yosemite Lumber Co. v. In- 
dustrial Acc. Commission of Califor- 
ave 204 P. 226, 187 Cal. 774, 20 A.L.R. 


[a] Rule applied to: (1) “Indus- 
trial rehabilitation fund.” People v. 
Yosemite Lumber Co., 216 P. 39, 191 
Cal 26%" Yosemite “Lumber (Cow ive 
Industrial Acc. Commission of Cali- 
fornia, 204 P. 226, 187 Cal. 774, 20 A. 
L.R. 994. (2) “Subsequent injuries 
fund.” Commercial Casualty Ins. Co. 
v. Industrial Accident Commission, 
295). Lier Cal: 200% 


23. People v. Yosemite Lumber 
Co., 216 P. 39, 191 Cal. 267; Yosemite 
Lumber Co. v. Industrial Acc. Com- 
mission of California, 204 P. 226, 187 
Cal. 774, 20 A.L.R. 994. But see Home 
Accident Ins. Co. v. Industrial Com- 
mission of Arizona, 269 P. 501, 34 
Ariz. 201 (upholding a similar provi- 
sion as against a contention that it is 
an unlawful tax measure, on the 
ground that the payment required is 
a tax on occupation or business, and 
not property). 


24 Yosemite Lumber Co. v. In- 
dustrial Acc. Commission of Califor- 
nia, 204 P. 226, 187 Cal. 774, 20 A.L.R. 
994, 


25. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419. 


26. Industrial Commission v. Cris- 
man, 199 P. 390, 22 Ariz. 579. 


[a] Discussion of rule.—‘‘We re- 
alize that, if the employee may not be 
required to elect his remedy before 
injury, it is not possible for the Leg- 
islature to pass a. Compensation Law 
such as exists in nearly every state 
in the union. If he is permitted by 
the Constitution to postpone his elec- 
tion until after injury, and then elect 
to settle for compensation or retain 
his right to sue the employer for 
negligence . . it is not a sub- 
stitutionary remedy, but an addition- 
al remedy.” Industrial Commission 
v. Crisman, 199 P. 390, 391, 22 Ariz. 
579. 


[§§ 18-19 


der other constitutional rights to every employee en- 
titled to the benefits of the law, a limitation, in the 
act, of such election to employees in specified occupa- 
tions has been held invalid,?* as has a provision re- 
quiring an employee to make his election before his 


[§ 19] C. Particular Features. Particular fea- 
tures and provisions of the various acts have been 
upheld generally in some of the cases?" without dis- 
cussion of the broad constitutional principles here- 
inafter considered,?® among them being provisions 
allowing the employee to elect, in case of an injury 
occasioned by a third person, to recover against his 
employer under the act or to proceed against wrong- 
doer and providing for subrogation of the employer,”® 


27. See cases infra notes 28-62. 


“The various provisions of these 
acts, with few exceptions, have been 
held to be constitutional. In more 
recent decisions, courts have uniform- 
ly refrained from declaring any sec- 
tions of Workmen’s Compensation 
Acts unconstitutional, unless definite- 
ly demonstrated so to be, and this 
is true, whether the acts in question 
are compulsory or voluntary.” On- 
tario Mining Co. v. Industrial Com- 
mission, 280 P. 488, 485, 86 Colo. 206. 


28. See infra §§ 30-40. 
29. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56; Friebel 


v. Chicago City Ry. Co., 117 N.E. 467, 
280 Ill. 76; Matheson v. Minneapolis 
St’ R. Co., 148 N.W. 71, 126 Minn. 286, 
296, L.R.A.1916D 412 (where the court 
said: “The section of the act most 
vigorously assailed is section 33 (sec- 
tion 8229, G. S. 1913) which provides 
for cases in which the employee is 
entitled to compensation from his 
employer under part 2, for injuries 
which occurred under circumstances 
also creating a liability against a 
third party. In case such third party 
is also subject to the provisions of 
part 2, the employee may either re- 
eover from his employer the relief 
prescribed by the act, or may bring 
an action against such third party, 
but cannot proceed against both. If 
he proceed against the third party, 
his recovery is limited to the relief 
prescribed by the act. If he takes 
compensation from his employer un- 
der the act, the employer becomes 
subrogated to his right of action 
against the third party and may re- 
cover the aggregate amount payable 
to the employee with costs, disburse- 
ments and reasonable attorneys’ fees. 
In case such third party is not sub- 
ject to the provisions of part 2, the 
employee may maintain an action 
against him without waiving any 
rights against the employer and the 
damages recoverable are not limited 
to the relief prescribed by the act; 
but if the employee recover from 
such third party, the employer is en- 
titled to deduct, from the compensa- 
tion payable by him under the act, 
whatever amount is actually received 
by the employee from the third party. 
In other words, if a sum equal.to or 
exceeding the compensation payable 
under the act is actually collected 
from the third party, the employer is 
relieved from liability, but if the sum 
actually collected be less than the 
amount payable under the act, he 
must make good the deficiency. If, 
instead of prosecuting an action 
against such third party, the em- 
ployee collects compensation from his 
employer, the employer becomes sub- 
rogated to the rights of the employee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or of the insurance carrier,2° confining the right 
of recovery against a third party for negligent- 
ly causing the death of an employee to his de- 
pendents,*? requiring that election must be made by 
the employee at the time he enters into a contract of 
hire whether he will claim his common-law right of 
action,®? allowing employers and employees to enter 
into substitute schemes for compensation in lieu of 
the compensation and insurance provided by the act, 
subject to the approval of the industrial commission- 
er, and reyuiring that if the substituted scheme pro- 
vides for contribution by the employees it must con- 
fer benefits in addition to those required by the act 
commensurate with such contributions,?* determin- 
ing the employments,** employers,?*> employees,?° or 
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injuries*’ covered by the acts, allowing awards for 


against the third party and may 
maintain an action against him for 
the recovery of the damages sustain- 
ed by the employee, but, after reim- 
bursing himself for the compensation 
payable to the employee, and for the 
costs, attorneys’ fees and expenses of 
collecting the damages, the employer 
must pay over to the employee any 
surplus remaining of the amount col- 
lected. We find nothing in these pro- 
visions contravening any of the pro- 
visions of the Constitution. They ap- 
ply to and bind only those who have 
voluntarily accepted and agreed to 
them”). Mitcheli v. Usilton, 242 S. 
‘W. 648, 649, 146 Tenn. 419 (Where the 
court said: “The employee is not de- 
prived of any right. He is given free 
choice to proceed against either his 
employer or the third party, or both, 
but he is precluded from collecting 
from both. . . .. There is no im- 
munity granted . . . to the third 


party’’). 
See Superior Minerals Co. v. Mis- 
souri Pac. R. Co., 45 S.W.(2d) 912 


[cert quashed 59 S.W.(2d) 690] (hoid- 
ing legislature authorized to provide 
for assignment by operation of law 
of rights of employee’s dependents 
under death statute to employer pay- 
ing compensation). 


30. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56. 


’ 
31. Georgia Casualty Co. v. Hay- 
good, supra. 


32. Young v. Duncan, 106 N.E. 1, 
218 Mass. 346. 


33. Hawkins v. Bleakley, 220 F. 
378, 381 [aff 37 S.Ct. 255, 243 U.S. 210, 
61 L.Ed. 678] (where the court said 
of the Iowa act: “Many of the states 
for many years have had statutes fix- 
ing the liability with precision in 
cases of death, and in no instance has 
any court held such statute invalid. 
And why a statute cannot fix with 
certainty the damages to be allowed 
in case of the loss of an arm, leg, 
eye, or other injury, is not perceived, 
and counsel fail.to state any legal or 
constitutional objection thereto’’). 


34 See cases infra this note. 


[a] Particular provisions upheld. 
—(1) A provision extending the em- 
ployments included so as to include 
employments other than those carried 
on by the employer for pecuniary 
gain. Brooklyn Children’s Aid Soc. 
v. Industrial Board of Department of 
Labor of State of New York, 240 N. 
Y.S. 70, 1386 Mise. 379 [aff 246 N.Y.S. 
907, 231 App.Div. 845 (aff 177 N.E. 178, 
256 N.Y. 651)] (upholding the provi- 
sion when construed as including a 
charitable corporation). (2) A pro- 
vision extending the act to any em- 
ployment enumerated in groups re- 
ferred to “and carried on by the state 
or a municipal corporation or other 


subdivision thereof,’ notwithstand- 
ing the definition of “employment” in 
a previous section as relating. only to 
employment “in a trade, business or 
occupation carried on by the employ- 
er for pecuniary gain.” Bailey v. 
School Dist. No. 5, Town of Leicester, 
Cuylerville, 198 N.Y.S, 247, 204 App. 
Div. 125. 


35. See cases infra this note. 


{a] Particular provisions upheld. 
—(1) A provision declaring anyone 
conducting a business by leasing or 
contracting out liable to pay compen- 
sation to the lessee or contractor or 
their employees, irrespective of the 
number of employees. Industrial 
Commission v. Hammond, 236 P. 1006, 
77 Colo. 414. (2) A provision under 
which an employer having, at any 
time, three or more employees shall 
be deemed to accept the act unless 
he files a notice that he elects not to. 
Guse vy. Industrial Commission, 208 N. 
W. 493, 205 N.W. 428, 189 Wis. 471 
(upholding the act when construed so 
that momentary employment of a 
third employee brings an employer 
within the terms of the act). : 


36. See cases infra this note. 


[a] Particular provisions upheld. 
—(1) A provision for compensation to 
injured minors illegally employed. 
Landry v. E. G. Shinner & Co., 176 N. 
E. 895, 344 Ill. 579 (upholding the pro- 
vision against the contention that it 
is unconstitutional as being contrary 
to public policy). (2) A provision 
classifying and defining employees of 
an independent contractor who fails 
to comply with the compensation act 
as employees of the principal con- 
tractor, for compensation purposes. 
De Witt v. State, 141 N.E. 551, 108 
Ohio St. 513 [aff 17 Ohio App. 192]. 


37. See cases infra this note. 


[a] Particular provisions npheld. 
—(1) A provision authorizing com- 
pensation for an injury ‘‘wheresoever 
such injury has occurred.” Cudahy 
Packing Co. of Nebraska v. Industrial 
Cominission of Utah, 207 P. 148, 152, 
60 Utah 161, 28 A.L.R. 1394 [cert den 
43 S.Ct. 94, 260 U.S. 733, 67 L.Ed. 487, 
30 A.L.R. 53%, and aff 44 S.Ct. 153, 263 
U.S. 418, 68 L.Ed. 366, 30 A.I.R. 532] 
(holding that “that phrase should be 
construed in connection with and as 
a part of the entire section; when so 
construed, it follows that the acci- 
dent, wheresoever it has occurred, 
must also arise out of or be in the 
course of the employment’). (2) A 
provision for the application of the 
act to injuries received outside of the 
state, under contract of employment 
made in the state. State ex rel. Brew- 
en-Clark Syrup Co. v. Missouri Work- 
men’s Compensation Commission, 8 
S.W.(2d) 897, 320 Mo. 893, 899. (up- 
holding the provision against a con- 
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death benefits,** allowing a minor legally entitled 
to work the same power of contracting with refer- 
ence to acceptance of the act as an adult,®® provid- 
ing that in the employment of a minor a stated sec- 
tion of the act shall be presumed to apply unless no- 
tice that it shall not is given by or to the parent or 
guardian,*® permitting a wife to proceed in behalf of 
the community to secure community property in the 
form of compensation,‘ rendering claims for attor- 
ney’s and physician’s fees subject to the approval of 
an industrial accident board,*? limiting attorney’s 
fees to the amount allowed by the court,** giving em- 
ployers, required to secure payment of compensation, 
an option as between state insurance, insurance with 
an authorized corporation or association, and a de- 


tention that it is void because “there 
is no provision for enforcing an 
award for injuries occurring outside 
of the state’). ‘ 


88. North Pac. S. S. Co. v. Indus- 
trial Acc. Commission of California, 
163 P. 910, 174 Cal. 500. 


39. Wall y. Studebaker Corpora- 


tion, 189 N.W. 58, 219 Mich. 434; Scott 


v. Nashville Bridge Co., 223 S.W. 844, 
1438 Tenn. 86; Borgnis v. Kalk Co., 
133 N.W. 209, 147 Wis. 327,°37 LOR.A. 
N.S. 489. See Herkey v. Agar Mfg. 
Co., 153 N.Y.S. 369, 90 Mise. 457 (Chold- 
ing that the legislature may remove 
the disability of infancy and allow 
an infant servant to elect whether to 
proceed at common law or under the 
Workmen’s Compensation Act [Con- 
sol. L. ec 67]). 


[a] Beason for decision.—‘Some 
contention is made in the brief that 
minors cannot be treated in the same 
manner as adults, and that the pro- 
vision of the law which declares that 
a minor who is. legally entitled to 
work shall have the same power of 
contracting for service as an adult is 
objectionable, because it allows the 
employer to decide whether the law 
shall treat his minor employees as 
adults. The objection seems to us 
fanciful and elusive. There is no 
claim that the legislature may not 
endow minors with the right to make 
contracts otherwise lawful, and, if 
this be so, it seems to us to be the 
end of the discussion. After the mi- 
nor is so endowed he becomes for the 
purposes of the act an adult, or at 
least on the sarne plane. No adult 
employee of a private employer can 
elect to come under the act unless his 
employer has first elected to do soa, 
So the employer has the power to 
decide whether any of his employees, 
infant or adult, shall have the privi- 
leges of the act if they continue to 
work for him. | This is practically all 
there is of the matter, and we see no 
substantial distinction between the 
effect of the law upon the adult and 
its effect upon the minor.’ Borgnis 
v. Falk Co., 183 N.W. 209, 147 Wis. 
327, 363, 37 L.R.A.N.S. 489. 

40. Young v. Sterling Weather 
Works, 102 A. 395, 91 N.J.Law 289. 


41. Northwestern Redwood Co. v. 
Industrial Acc. Commission of Cali- 
fornia, 194 P. 31, 184 Cal. 484 (so 
holding particularly where the hus- 
band has deserted the wife). 


42. May vy. Charles Hoertz & Son, 
170 N.W. 305, 204 Mich. 432; Mackin 
v. Detroit-Timkin Axle Co., 153 N.W. 
49, 187 Mich. 8. 


43. Yeiser v. Dysart, 45 S.Ct. 399, 
267 U.S. 540, 69 L.Ed. 775 [atf 192 N. 
W. 958, 110 Neb. 65] (Nebraska act), 
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posit of securities,‘ allowing an industrial accident 
board, for good cause and in meritorious cases, to 
waive strict compliance with the limitations as to no- 
tice of injury and filing of claim,*® requiring that a 
suit by dependents be begun within one year from 
the date of the statutory notice by the employer of 
willingness to pay compensation on proof of com- 
pensability,*® and requiring an employee claiming 
to have sustained injury to submit to a physical ex- 


44. New York Cent. R. Co. Vv. 
White, 37 S.Ct. 247, 243 U.S. 188, 61 
L.Ed. 667, L.R.A.1917D 1, Ann.Cas. 
1917D 629 (New York act). 


[a] Reason for decision.—‘‘There 
is no presumption that either [of the 
modes prescribed] will prove inade- 
quate to safeguard the employee’s in- 
terests.” New York Cent. R. Co. v. 
White, 37 S.Ct. 247, 255, 243 U.S. 188, 
61 L.Ed. 667, L.R.A.1917D, 1, Ann.Cas. 
1917D 629. 


45. Zurich General Accident & Lia- 
bility Ins. Co. v. Walker, (Tex.Civ. 
App.) 21 S.W.(2d) 334 [rev on other 
grounds (Commn.App.) 35 S.W.(2d) 
115] (upholding the provision against 
the contention that it “is unconsti- 
tutional for lack of definiteness, or as 


being too vague, uncertain, and in- 
definite’’). 
46. Oman v. Delius, 35 S.W.(2d) 


570, 572, 162 Tenn. 192 (upholding 
the provision against the contention 
that it is unconstitutional and void 
‘because it provides for the computa- 
tion of the period of limitation... 
from the date of an event uncertain in 
its nature and dependent upon the 
will of the debtor for its occurrence’”’). 


47. Texas Employers’ Ins. Ass’n v. 


ae (Tex.Civ.App.) 218 S.W. 
12. 
[a] Reason for decision.—‘By 


matt accepting employment and 
waiving his right to assert the com- 
mon-law liability of his employer, the 
employee consents in case of injury 
to receive compensation therefor sub- 
ject to the terms of the act; and, as 
physical examination is a part of the 
procedure provided by the act to de- 
termine the right to compensation, 
and the amount thereof, the employee 
thus consents to the application of 
these provisions of the law in advance 
of the injury.” Texas Employers’ 
Ins. Ass’n v. Downing, (Tex.Civ. App.) 
218 S.W. 112, 118. 


48. Hawkins v. Bleakley, 220 F. 
378, 382 [aff 37 S.Ct. 255, 243 U.S. 210, 
61 L.Ed. 678] (where, with reference 
‘to the Iowa act, the court said: ‘“‘The 
Chicago, Burlington & Quincy Rail- 
road Company for years had a scheme 
of insurance which, if resorted to by 
the injured employee, was a bar to 
recovery by an action in court. Fi- 
nally that scheme was condemned by 
Iowa legislation, and the statute pro- 
hibiting it was sustained by the Unit- 
ed States Supreme Court, affirming 
the Iowa Supreme Court in Chicago, 
etc., R. Co. v. McGuire, 31 S.Ct. 259, 
219 U.S. 549, 55 L.Ed. 328, hereinbe- 
fore referred to. The insurance 
scheme was held lawful by the Iowa 
Supreme Court in a number of cases 
prior to the adoption of the legisla- 
tion referred to. And now we have 
additional legislation allowing the 
very thing condemned by the prior 
legislation. And so it is that no con- 
stitutiona] objection can be made to 
the latest legislation”); Shade v. Ash 
Grove Lime, etc., Co., 144 P. 249, 93 
Kan. 257. 


49. See cases infra this note. 


WORKMEN’S COMPENSATION ACTS 


[a] Particular provisions upheld. 
—(1) A provision that children over 
the age of sixteen shall not be con- 
sidered dependents unless physically 
or mentally incapacitated from earn- 
ing. Zancanelli v. Central Coal & 
Coke Co., 173 P. 981, 25 Wyo. 511. (2) 
Difference, as to dependency, between 
a wife and children. Gulf States 
Steel Co. v. Griffin, 106 So. 898, 214 
Ala. 126. (3) Legislative declarations 
as to the dependency of a wife for 
whose support a husband does not 
contribute. Gulf States Steel Co. v. 
Griffin, supra. 


50. See Wangler Boiler & Sheet 
Metal Works Co. v. Industrial Com- 
mission, 122 N.E. 366, 368, 287 Ill. 142 
(holding that ‘‘thé ‘Legislature has 
the power to place limitations upon 
the rights of beneficiaries’). And see 
cases infra this note. 


[a] Particular provisions uphela. 
—(1) Declaring that “the loss of 
both hands, or both arms, or both 
feet or both legs, or both eyes, or 
of any two thereof, or the perma- 
nent and complete loss of use there- 
of, shall constitute total and _ per- 
manent disability.” Chicago Jour- 
nal Co. v. Industrial Commission, 136 
N.E. 697, 698, 305 Ill. 46. (2) Fixing 
the specific compensation to be al- 
lowed. Shade v. Ash Grove Lime, etc., 
Co., 144 P. 249,.93 Kan. 257. (3) Pre- 
scribing a rule for computing compen- 
sation. Morrison-Merrill & Co. v. 
Industrial Commission of Utah, 
(Utah) 18 P.(2d) 295. (4) Providing 
that alien dependent widows and chil- 
dren not residents of the United 
States shall receive only one half of 
the amount provided in each case for 
resident dependents. Maryland Cas- 
ualty Co. v. Vidigoj, 270 S.W. 472, 207 
Ky. 841. (5) And see supra § 17 text 
and note 4. 


51. See cases infra this note. 


[a] Particular provisions upheld. 
—(1) Providing that no compensa- 
tion shall be due and payable while 
an injured employee refuses to submit 
to a medical examination or accept 
medical services. Scott v. Nashville 
Bridge Co., 223 S.W. 844, 143 Tenn. 
86. (2) Providing that no compen- 
sation shall be allowed for the first 
ten days of disability unless the in- 
capacity extends beyond a period of 
thirty days. Zancanelli v. Central 
Bias & Coke Co., 173 P. 981, 25 Wyo. 


52. New York Cent. R. Co. v. Bianc, 
40 S.Ct. 44, 250 U.S. 596, 68 L.Ed. 
1161 [aff 128 N.B. 856, 226 N.Y. 586] 
(where the court, in upholding the 
New York act, held that whether an 
award to an injured employee for 
facial or head disfigurement should 
be made in compensation allowed for 
mere inability to work is a matter of 
detail for determination by the state, 
as is also the question whether the 
compensation should be paid in a 
single sum or in installments). And 
see cases infra this note. 


[a] Payment directly to depend- 
ents.—The legislature may provide 
that compensation funds shall go di- 
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amination,*’ the arbitration features,*® provisions as 
to dependency,*® provisions relating to the amount,°° 
period,®! or manner of making the award or pay- 
ment,52 of compensation, a provision allowing the 
cost of burial in addition to death benefit in the case 
of partial, but not of total, dependency,®* and provi- 
sions imposing penalties, or extra charges not desig- 
nated as penalties, for various specified infractions 
or faults;®4 but other provisions imposing penalties 


rectly to dependents without the ne- 
cessity of other procedure. City of 
Milwaukee v. Roth, 201 N.W. 251, 185 
Wis. 307. 


53. Northern Redwood Lumber Co. 
v. Industrial Accident Commission, 
166 P. 828, 831, 34,Cal.App. 2 (where 
the court said: ‘‘Whether there ex- 
ists a substantial feason for the dis- 
tinction, or whether the same was 
arbitrarily drawn, the power to make 
it is nevertheless in the Legislature’). 


54. See cases infra this note. 


[a] Particular charges or penal- 
ties upheld.—(1) Attorney’s fees, 
where the employer does not insti- 
tute proceedings for review and re- 
fuses to pay compensation. Friedman 
Mfg. Co. v. Industrial Commission of 
Illinois, 120 N.B. 460, 284 Ill. 554. (2) 
Double compensation for death of mi- 
nor employee illegally employed. 
Russell v. 231 Lexington Ave. Corpo- 
ration, 258 N.Y.S. 392, 236 App.Div. 
177. (3) Increase of fifty per cent 
in award in case no insurance is car- 
ried. Flick v. Industrial Commission 
of Colorado, 239 P. 1022, 1023, 78 Colo. 
117 (where the court said: ‘‘The ad- 
ditional award is not a fine or pun- 
ishment or a penalty. The statute is 
not penal in its nature. The award is 
compensation, a duty or liability at- 
tached by law to the uninsured lia- 
bility. . The purpose is probably 
to induce insurance and thus provide 
security’); Industrial Commission v. 
Hammond, 236 P. 1006, 77 Colo. 414. 
(4) Increase of one half (increase not 
to exceed twenty-five hundred dol- 
Jars) in amount of compensation 
where the injury or death of the em- 
ployee occurred by reason of the seri- 
ous and willful misconduct of the 
employer. E. Clemens Horst Co. v. 
Industrial Aéec. Gommission of Cali- 
formia,: 193° Ps) 1057110; sa Callers; 
16 A.L.R. 611 (where the court said: 
“The additional allowance is really 
for additional compensation in the 
strict sense, and not for exemplary 
damages’); Clarke v. Industrial Acci- 
dent Commission, 262 P. 471, 87 Cal. 
App. 766; De Carli v. Associated Oil 
Co., 207 P. 282, 57 Cal.App. 310. (5) 
Trebling of compensation for injury 
to minor employee of permit age, al- 
lowed to work without a_ permit. 
Mueller & Son Co. v. Gothard, 179 N. 
W. 576, 173 Wis. 185; Faust Lumber 


Co, v.. Gaudette, 179 N.W. 576; 173 
Wis. 136. 
{b] Extra compensation as vested 


right.—_Damages in the form of ex- 
tra compensation, provided in a com- 
pensation act making the employer li- 
able for compensation at twice the 
rates fixed in the act if a lump sum 
settlement is made without the ap- 
proval of the court or at a discount 
greater than eightsper cent, “although 
they might be called a penalty, be- 
came the property of the employee, 
constituting a vested right in the em- 
ployee, and could not constitutional- 
ly be taken from him by a subsequent 
amendment or repeal of the statute.” 
Taylor v. Locke Moore & Co., 6 La. 
App. 462, 465 fam on other grounds 
114 So. 1638, 164 La. 577]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


§§ 19-20] 


have been held invalid.*> Other provisions and fea- 
tures which have been upheld are set out in the 
note.°* On the other hand, the provision of the orig- 
inal Illinois act authorizing the supreme court to 
issue a writ of certiorari for the review of the deci- 
sions of the industrial board’ was void as violating 
the constitutional limitation of the original jurisdic- 
tion of that court;°? a provision attempting to con- 
fer upon a supreme court jurisdiction to try a com- 
pensation case anew on appeal from a district as 
though the matter were originally before it has been 
held to violate a provision of the state constitution 
giving the supreme court, except as otherwise provid- 
ed, appellate jurisdiction only;°* and a provision 
forbidding the court to set aside the findings of fact 
by the industrial commission unless contrary to the 
manifest weight of the evidence has been held un- 
constitutional as a special law regulating the practice 
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riage the compensation payable to a widow passes to 
her minor children would, if construed as operating 
retrospectively, be unconstitutional.®° A provision 
allowing compensation only for the degree of inca- 
pacity which would have resulted from an accident 
if a prior disability or injury had not existed would, 
if construed so as to render an employer liable for an 
injury to an employee injured in a prior employment 
as if he had never been previously injured, be ineffec- 
tual;*! and a provision requiring employers, under 
stated circumstances, to make payments into a spe- 
cial fund for the benefit of persons disabled in in- 
dustry or otherwise is invalid in so far as it author- 
izes persons disabled otherwise than in industry to 
enjoy its benefits.°? 


[§ 20] D. Foundation on Police Power.°? By the 
great weight of authority, workmen’s compensation 
acts are regarded as falling within, and as a legiti- 


in courts of justice.®® 


Fairness of compensation see supra 
§ 17 text and note 4 


Power to impose penalties general- 
ly see Fines, Forfeitures, and Pen- 
alties § 74. 


55. See cases infra this note. - 


[a] Particular penalties held in- 
valid.— (1) Fifty per cent penalty, in 
addition to the statutory award, on 
the employer for failure to pay the 
compensation awarded . within ten 
days. State’ v. Hershner, 161 N.E. 
334, 118 OhioSt. 555 [disappr 141 N.E. 
551, 108 OhioSt. 513]; Antenen v. 
State, 160 N.E. 637, 27 OhioApp. 4. 
Contra De Witt v. State, 141 N.E. 551, 
108 OhioSt. 513 [aff 17 OhioApp. 192]; 
Pittsburgh Coal Co. v. Industrial 
Commission, 140 N.E. 684, 108 OhioSt. 
185; Fassig v. State, 116 N.H. 104, 
95 OhioSt. 232 [aff 5 OhioApp. 479]. 
(2) Liability for double compensation, 
payable in a lump sum, on an em- 
ployee who failed to comply with the 
law by taking out insurance or fur- 
nishing a bond. .Zehner v. Mader, 97 
So. 34, 153 La. 1042 (holding that the 
portion of the section providing for 
double compensation falls with thé 
unconstitutionality of the remainder, 
which is invalid as imposing on the 
courts the duty of determining, out- 
side of a litigated cause, the solvency 
of private corporations); Kagle v. 
Tudor, 3 La.App. 435. 


56. See cases infra this note. 


[a] Particular provisions upheld. 
—(1i) An amendment requiring the 
industrial commission to withdraw 
from employers the privilege of pay- 
ing compensation directly instead of 
contributing to the state fund. 
Thornton v. Duffy, 41 S.Ct. 137, 254 
U.S. 361, 65 L.Ed. 304 [aff 124 N.E. 
54, 99 OhioSt. 120 (Ohio act)]. (2) A 
provision empowering a commission 
to “set apart or reassign the death 
benefit to any one or more of the de- 
pendents in accordance with their re- 
spective needs, and as may be just 
and equitable, and. . {to] order 
payment to a dependent subsequent 
in right, or not otherwise entitled, for 
good cause shown. Such death bene- 
fit shall be paid to such one or more 
of the dependents of the deceased 
. . . as may be determined by the 
commission.” California Casualty In- 
demnity Exchange v. Industrial Acci- 
dent Commission, 295 P. 34, 35, 211 
Cal. 218. (3) Provisions under which 
hearsay testimony as to statements 
of a deceased employee relating di- 
rectly to his injury are competent. 
Western Indemnity Co. v. Industrial 
Accident Commission of California, 


© 


A provision that on remar- 


tutional power 


163 P. 60, 174 Cal. 315. (4) A provi- 
sion that, in case an injured employee 
leaves no dependents, the industrial 
commission may order the applica- 
tion of any accrued and unpaid bene- 
fits up to the time of his death, paid 
on the expenses of his last sickness or 
his funeral. Employers’ Mut. Ins. Co. 
v. Industrial Commission of Colorado, 
3 P.(2d) 1079, 89 Colo. 475. (5) A 
provision authorizing the industrial 
commission, to direct the state treas- 
urer to invest any portion of the state 
compensation insurance fund which 
in its judgment is not needed for im- 
mediate use. Stong v. Industrial 
Commission of State of Colorado, 204 
P. 892, 71 Colo. 133 (upholding the 
provision against the contention that 
it takes away the treasurer’s consti- 
over state money, 
since the fund is not in the treasury 
of the state). (6) A provision for the 
rendering of judgment by a circuit or 
superior court, without a hearing, in 
accordance with the order or award 
of the industrial board, and for modi- 
fication of the judgment to conform to 
subsequent changes in the award by 
the board. Grant Coal Mining Co. v. 
Coleman, (Ind.) 179 N.E. 778 (uphold- 
ing the constitutionality of the provi- 
sion as against the contention that it 
improperly imposes administrative 
duties on the judiciary). (7) A pro- 
vision eliminating the committee on 
arbitration provided for in a previous 
statute, and transferring its functions 
to a single member of the industrial 
accident board. Devine’s Case, 129 N. 
EB. 414, 236 Mass. 588. (8) A provi- 
sion that, on an appeal to the district 
court from the judgment of the in- 
dustrial accident board, “the trial of 
the matter should be de novo.” Wil- 
lis v. Pilot Butte Mining Co., 190 P. 
124, 125, 58 Mont. 26 (upholding the 
provision on the ground that “district 
courts are courts of original jurisdic- 
tion’). (9) The making of a state au- 
ditor a member of an industrial acci- 
dent board. Shea v. North-Butte Min- 
ing Co., 179 P. 499, 55 Mont. 522. (10) 
A provision requiring that the con- 
tract of insurance ‘‘shall provide, or 
be construed to provide, as between 
the employee and the insurance car- 
rier, that jurisdiction of the employ- 
er shall be jurisdiction of the insur- 
ance carrier.” Harvender v. U. S. 
Fidelity & Guaranty Co., 151 A. 446, 
447, 8 N.J.Misc. 634. (11) A provi- 
sion for the making of payments from 
the fund created by the act by the 
state treasurer on warrants drawn by 
the secretary of state. Butterfield v. 
State Industrial Accident Commis- 
sion, 223 P.°941, 226 P. 216, 111 Or. 


mate exercise of, the police power of the state,°+ 


149. (12) A provision imposing on 
employers, under stated conditions, 
the obligation of compensating for 
injury suffered outside the province 
by employees hired therein has been 
held intra vires of the provincial leg-. 
islature of British Columbia. Work-, 
men’s Compensation Board v. Canadi- 
an Pacific Ry. Co., [1920] A.C. 184 
[rev 27 B.C. 194]. ‘ 


57. Courter v. Simpson Constr. 'Co., 
106 N.E. 350, 264 Ill. 488. 


58. Willis v. Pilot Butte Mining 
Co., 190 P. 124, 58 Mont. 26. ; 


59. Marshall Field & Co. v. In- 
dustrial Commission, 137'N.E. 121, 305 
Ill. 1384; Otis Elevator Co. v. Indus- 
ee Commission, 134 N.E. 19, 302 Ill. 


_60. Duff v. Black Diamond Col- 
lieries, 33 S.W.(2d) 63, 161 Tenn. 486. . 


61. American Mut. Liability Ins. 
Co. v. Brock, 142 S.E. 101, 165 Ga. 771 
[rev 135 S.E. 108, 35 Ga.App. 772]. 


62. Home Accident Ins. Co. vy. In- 
dustrial Commission of Arizona, 269 
P. 501, 34 Ariz. 201. 


[a] Reason for decision.—‘‘Since 
the theory of Workmen’s Compensa- 
tion Laws is that industry should 
bear the burden of its own accident, 
it is clear that employers alone can- 
not be required to contribute to the 
vocational rehabilitation of those in- 
jured otherwise than in industry.” 
Home Accident Ins. Co. v. Industrial 
Commission of Arizona, 269 P. 501, 
506, 34 Ariz. 201. 


63. Police power generall see 
Constitutional Law §§ 412-443. 
64. Madera Sugar Pine Co. v. In- 


dustrial Accident Commission of Cali- 
fornia, 43 S.Ct. 604, 262 U.S. 499, 67 
L.Ed, 1091 (California act); ‘Moun- 
tain Timber Co. v. State of Washing- 
ton, 37 S.Ct. 260, 243 U.S. 219, 61 L. 
Ed. 685, Ann.Cas.1917D 642 [aff 135 
P. 645, 75 Wash. 581, L.R.A.1917D 10} 
(Washington act); New York Cent.’ 
R. Co. v. White, 37 S.Ct. 247, 243 U.S. 
188, 61 L.Ed. 667, L.R.A.1917D 1, Ann. 
Cas.1917D 629 (New York act); Ray- 
mond v. Chicago, ete, R. Co., 233 F. 
239, 147 C.C.A. 245 [aff 37 S.Ct. 268, 
243 U.S. 48, 61 L.Ed. 583] (Washing- 
ton act); Stoll v. Pacific Coast SS. Co.,’ 
205 F. 169 (upholding Washington 
statute [L. (1911) p 345]). 


Ariz.—Atkinson, Kier Bros., Spicer 
Co. v. Industrial Commission of Ari- 
zona, 274 P. 634, 35 Ariz. 48; Home 
Accident Ins. Co. v. Industrial Com- 
mission of Arizona, 269 P. 501, 34 
Ariz. 201.. 
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Colo.—School Dist. No. 1 in City 
and County of Denver v. Industrial 
Commission of Colorado, 185 P. 348, 
66 Colo. 580. 


Ill— Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Commis- 
sion, 156 N.E. 307, 325 Ill. 452; Mc- 
Naught v. Hines, 133 N.E. 53, 300 Ill. 
167 [rev 220 Ill.App. 15]; f[llinois 
Publishing & Printing Co. v. Indus- 
trial Commission, 132 N.E. 511, 299 
Ill. 189; Grand Trunk Western Ry. 
Co. v. Industrial Commission, 125 N. 
BE. 748, 291 Ill. 167; Matthiessen & 
Hegeler Zinc Co. v. Industrial Board, 
120 N.E. 249, 284 Ill. 378; Johnson v. 
Choate, 119 N.E. 972, 284 Ili. 214. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 808. 


Ky.—Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 S. 
W. 538, 212 Ky. 123, 47 A.L.R. 789. 


- La.—Charity Hospital of Louisiana 
v. Axford, 131 So. 770, 14 La.App. 535; 
Clementine v. Ritchie, 1 La.App. 296 
[transf 99 So. 213, 115 La. 263]. 


Md.—Solvuca v. Ryan & Reilly Co., 
101 A. 710, 131 Md. 265. See American 
Coal Co. v. Allegany County Comrs., 
98 A. 143, 128 Md. 564 (sustaining an 
act for the establishment of a fund 
for the relief of employees injured in 
coal and clay mining in two counties 
of the state). 


Mass.—Ahmed’s Case, 179 N.E. 984, 
278 Mass. 180, 79 A.L.R. 669 [foll But- 
ler’s, Case, 179 N.E. 690, 278 Mass. 
218]; Armburg/v. Boston & M. R. R., 
177 N.E. 665, 276 Mass. 418, 80 A.L.R. 
1408 [cert gr 52 S.Ct. 44, 284 U.S. 609, 
76 L.Ed. 521 (aff 52 S.Ct. 336, 285 U.S. 
334, 76 L.Ed. 729)]. 


Mich.—Richards v. Rogers Boiler & 
Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev 226 N.W. 871, 248 Mich. 155]. 


Mo.—Kemper v. Gluck, 39 S.W.(2d) 
380, 327 Mo. 733 [aff (App.) 21 S.W. 
(2d) 922, and cert den 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 551]. 


Mont.—Cunningham vy. Northwest- 
ern Impr. Co., 119 P. 554, 44 Mont. 
180 (L. [1909] c 67). 


Nev.—Nevada Industrial Commis- 
sion v. Washoe County, 171 P. 511, 41 
Nev. 437. 


N.Y.—Smith v. Heine Boiler Co., 119 
N.Is. 878, 224 N.Y. 9; Donohue v. H. 
H. Robertson Co., 199 N.Y.S. 470, 205 
App.Div. 176. 


N.C.—Heavner v. Town of Lincoln- 
ton, 162 S.E. 909, 202 N.C. 400 [appeal 
dism 53 S.Ct. 4, 287 U.S. 672, 77 L. 
Ed. 579]. 


N.D.—State v. Hagan, 175 N.W. 372, 
Ad IN ADS) SO Gc-n ¢ F 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 156 N.E. 107, 116 OhioSt. 
67; Fassig v. State, 116 N.E. 104, 95 
OhioSt. 232; Porter v. Hopkins, 109 
N.E. 629, 91 OhioSt. 74; Thornton v. 
Duffy, 20 OhioN,P.N.S. 518. ® 


Okl1.—Fox v. Dunning, 255 P. 582, 
124. Okl. 228; New Amsterdam Cas- 
ualty Co. v. Rinehart & Donovan Co., 
255 P. 587, 124 Okl. 227; Ohio Drill- 
ing Co. v. State Industrial Commis- 
sion, 207 P. 314, 86 Okl. 139, 25 A.L. 
R. 367; Adams v. Iten Biscuit Co., 162 
P..938, 63 Okl. 52. 


Pa.—Lubanski v. Delaware, Lacka- 
wanna & Western Railroad Co., 81 
Pa.Super. 538. 


R.I.— Sayles v. Foley, 96 A. 340, 38 
R.I. 484 (Pub. L. [1912] c 881). 


Tex.—Clevenger v. Burgess, 
App.) 31 S.W.(2d) 675. 
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Utah.—Utah Fuel Co. yv. Industrial 
Commission, 194 P. 122, 57 Utah 246. 


Wash.—State v. Postal Telegraph- 
Cable Co. of Washington, 172 P. 902, 
101 Wash. .630 [aff 176 P. 346, 104 
Wash. 693]; State v. Seattle, 132 P. 
45, 73 Wash. 396; State v. Clausen, 
117 PB. 1101,265: Wash. 156,°37 DRA, 
N.S. 466. 


W.Va.—Rhodes v. J. B. B. ‘Coal Co., 
90 S.E,.796, 79 W.Va. 71. 


Wis.—Lesh vy. Illinois Steel Co., 157 


N.W. 539, 163 Wis. 124, L.R.A. 1916E, 


105; Milwaukee vy. Miller, 144 N.W. 


188, 154 Wis. 652, L.R.A.1916 1. 


Wyo.—Zancanelli v. Central Coal 
& Coke Co., 173 P. 981, 25 Wyo. 511. 


See Chapman v. Railwa 
101 So. 879, 212 Ala. 106 (apparently 
recognizing rule). 

[a] Reasons for rule.—(1) ‘‘The 
conditions under which great num- 
bers of persons, men, women and 
youth of both sexes, largely entirely 
unacquainted with each other, and 
speaking perhaps different languages, 
are assembled for the performance of 
their work, often produce a situation 
which renders some of the recognized 
defenses of the employer to a com- 
mon-law action unreasonable and un- 
fair to the worker »Thése same con- 
ditions which bring together, working 
in the presence of and about machin- 
ery often of a complicated and dan- 
gerous character, not infrequently in 
an overheated atmosphere and amidst 
the noise and din of operating ma- 
chines, large groups of people of dif- 
fering intelligence, experience, skill 
and personal characteristics, especial- 
ly in respect of habits of attention 
and carefulness, result in large num- 
bers of industrial accidents, notwith- 
standing the attempt by legislation 
and the effort of humane employers 
to eliminate them as far as is possi- 
bie by the use of safety appliances 
and devices. On account of the char- 
acteristic imperfections of human be- 
ings, accidents in no small number 
seem to be inevitable under the con- 
ditions existing in many forms of 
present industrial employment. The 
remedial relief afforded by the ordi- 
nary forms of litigation is uncertain 
and long delayed. If damages are 
recovered, they are received, not when 
the disability is suffered and the re- 
lief is most needed, but long after- 
wards, and then materially dimin- 
ished in amount as a necessary re- 
sult of the effort to recover them. 
Undoubtedly for one reason or an- 
other employees with meritorious 
cases sometimes fail to recover dam- 
ages while, on the other hand, those 
with undeserving cases sometimes 
succeed in doing so. In the common- 
law action there is no set standard 
as to the amount of damages recov- 
erable, and sometimes great inequal- 
ity results in cases very similar in 
their facts. Under this system of 
litigation it seems clear that the great 
incidence of hardship and loss falls 
upon the employee, although at the 
same time it is often the source of 


injustice to the employer. Under it 
the court calendars have, of late 
years, been increasingly crowded 


with cases for the recovery of dam- 
ages for injuries suffered in indus- 
trial accidents with, as a consequence, 
an increased burden upon the state in 
the matter of court expenses, and re- 
sulting additional delay in disposing 
of other pending cases. Legislation, 
therefore, which is in amelioration of 
such a condition is a matter affecting 
the public welfare. Considering the 
subject in its general aspects, if such 
legislation needs justification, it can 
be amply supported and upheld as a 


Fuel Co., 
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proper exercise of the police power.” 
Sayles v. Foley, 96 A. 340, 342, 38 
R.I. 484. (2) “Certainly the operation 
of industrial establishments that, in 
the ordinary course of things, fre- 
quently and inevitably produce dis- 
abling or mortal injuries to the hu- 
man beings employed, is not a mat- 
ter of wholly private concern. It 
hardly would be questioned that the 
state might expend public moneys to 
provide hospital treatment, artificial 
limbs, or other like aid to persons in- 
jured in industry, and homes or sup- 
port for the widows and orphans of 
those killed. Does direct compensa- 
tion stan@ on a less secure ground? 
A familiar exercise of state power is 
the grant of pensions to disabled 
soldiers and to the widows and de- 
pendents of those killed in war. 

° Is the state, powerless to com- 
pensate, with pensions or otherwise, 
those who are disabled, or the de- 
pendents of those whose lives are ‘ost, 
in the industrial occupations that 
are so necessary to develop the re- 
sources and add to the’ wealth and 
prosperity of the state? .. . It is 
said that the compensation or pension 
under this law is not confined to those 
who are left without means of sup- 
port. This is true. But is the state 
powerless to succor the wounded ex- 
cept they be reduced to the last ex- 
tremity? Is it debarred from com- 
pensating an injured man until his 
own resources are first exhausted? 
This would be to discriminate against 
the thrifty and in favor. of the impro- 
vident. The power and discretion of 
the state are not thus circumscribed 
by the 14th Amendment.” Mountain 
Timber Co. v. State of Washington, 
37 S.Ct.' 26055265, 243 U.S.'219, 61) is 
Ed. 685 [aff 135 P. 645, 75 Wash. 581, 
L.R.A.1917D 10]. ; 


[b] Rule limited.—“It is admitted 
that the subject of compensation in- 
surance is within the police powers 
of the state. The question is the ex- 
tent and reasonableness of the appli- 
cation.” State v. Hagan, 175 N.W. 
372, 376, 44 N.D. 306. 


[c] Grant of power in constitu- 
tional amendment, under which a 
compensation act was passed, “in it- 
self is but an assertion of the police 
power.” Fassig v. State, 116 N.B. 104, 
108, 95 OhioSt. 232. 


[d] In New York (1) the compul- 
sory compensation act -(L. [1910] ¢ 
674), was held not sustainable under 
the police power. Ives v. South Buf-’ 
falo R. Co., 94 N.E. 431, 201’ N.Y. 271, 
305, 34 L.R.A.N.S. 162, Ann.Cas.1912B 
156 (where the court said: ‘‘When an 
industry or calling is per se lawful 
and open to all, and, therefore, be- 
yond the prohibitive power of the leg- 
islature, the right of governmental 
control must be confined to such rea- 
sonable enactments as are directly de- 
signed to conserve health, safety, 
comfort, morals; peace and order, 
(Lochner v. New York, 25 S.Ct. 539, 
198 U.S. 45, 49 L.Ed. 937, 3 Ann.Cas. 
1133.) For the failure of an employer 
to observe such regulations the legis- 
lature may unquestionably enact di- 
rect penalties or create presumptions 
of fault which, if not rebutted by 
proof, may be regarded as sufficient 
evidence of liability. for damages. 
That must be the extreme limit of the 
police power, for just beyond is the 
Constitution which, in substance and 
effect, forbids that a citizen shall be 
penalized or subjected to liability un- 
less he has violated some law or has 
been guilty of some fault’). (2) Aft- 
er the constitutional amendment of 
1913);CNoG Ys: Const.) art 21§ 19) the 
compulsory insurance law of 1914 (L. 
[1914] c¢ 41) was enacted and sus- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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even in the absence of express constitutional author- 
ity,®® and as referable thereto,®® it being held that 
their tendency is to raise the general standard of the 


people®? and promote the general 


tained. Jensen v. Southern Pac. Co., 
109 N.B. 600, 215 N.Y. 514, 528, L. R.A. 
1916A 408, Ann.Cas.1916B 276 [rev on 
the ground of the application of the 
act to injuries:sustained in maritime 
employment, 37 S.Ct. 524, 244 U.S. 205, 
61 L.Ed. 1086] (where the court said: 
“Fortunately the courts have not at- 
tempted to define the limits of the 
police power. Its elasticity makes 
progress possible under a written 
constitution guaranteeing indjvidual 
rights. The question is often one of 
degree. The act now béfore us seems 
to be fundamentally fair to both em- 
ployer and employee. Of course, I do 
not speak of details, which may or 
may not be open to criticism, but 
which, granting the validity of the 
underlying principle, are plainly with- 
in the province of the legislature. _ It 
is not open to the objections found to 
be fatal to the act considered in the 
Ives case. [Ives v. South Buffalo R. 
Co., 94 N.E. 431, 201 N.Y. 271, 34 L.R. 
A.N.S. 162, Ann.Cas.1912B 156]. It is 
plainly justified by the amendment to 
our own State Constitution and the 
decisions of the United States Su- 
preme Court, notably in the Noble 
State Bank Case [Noble State Bank v. 
Haskell, 31 S.Ct. 186, 219 U.S. 104, 55 
L.d. 112, 32 B.R.A.N.S. 1062, Ann. 
Cas.1912A 487 (am 81 S:Ct. 299, 219 
U.S. 575, 55 L.Ed. 341)], make it rea- 
sonably certain that it will be found 
by that court not-:to be violative of 
the Constitution of the United 
States’’). 


65. Atkinson, Kier Bros., Spicer 
Co. v. Industrial Commission of Ari- 
zona, 274 P. 634, 635, 35 Ariz. 48; 
Home Accident Ins. Co. v.’ Industrial 


Commission of Arizona, 269 P. 501, 
34 Ariz. 201. 
“This constitutional provision 


. . . gave the Legislature no right it 
did not already possess, because its 
power to enact such a law without ex- 
press constitutional authority cannot 
be questioned.” Atkinson, Kier Bros., 
Spicer Co. v. Industrial Commission, 
supra. 


66. Ariz— Ocean Accident and 
Guarantee Corporation v. Industrial 
Commission of Arizona, 257 P. 644, 32 
Arizi 275. 


Cal.—Western Indemn. Co. v. Pills- 
bury, 151 P. 398, 170 Cal. 686. 


Ohio.—State v. Creamer, 97 N.E. 
602;'85 OhioSt. 349, 39 L.R.A.N.S. 694. 


Tex.—Middleton v. Texas Power, 
etc., Co., (Civ.App.) 178 S.W. 956 [cer- 
tified questions answered 185 S.W. 
556, 108 Tex. 96 (aff (Civ.App.) 188 S. 
W. 276, and aff 39 S.Ct. 227, 249 U.S. 
152, 63 L.Ed. 527)]. 


Wis.—Milwaukee v. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1. 


But see Deibeikis v. Link-Belt Co., 
104 N.E. 211, 261 Ill. 454, 464, Ann.Cas. 
1915A 241 (where the court said with 
reference to L. [1911] p 315: ‘““‘We are 
unable to see where it can be con- 
tended that this act is an attempt to 
exercise the police power. It will be 
‘observed that the act is elective, and 
that no employer or employeé is com- 
pelled to accept or come within its 
provisions unless he chooses to do so. 
Therefore, unless the employer or the 
employee elects to come within the 
provisions of the act he is not af- 
fected by any of the provisions there- 
of. This is subject, however, to one 
exception. Under the conditions spe- 
cified in said seetion 1 an employer 
is deprived of the common law de- 
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charges,®® and 
welfare,®® more 


fenses of assumed risk, contributory 
negligence, and that the injury or 
death was caused, in whole or in part, 
by the negligence of a fellow-servant. 
To deprive an employer, under such 
circumstances, of the right to assert 
those defenses is not an exercise of 
the police power, but is merely a 
declaration by the legislature of the 
public policy of the State in that re- 
gard. The right of the legislature to 
abolish these defenses cannot be seri- 
ously questioned’), 


67. Cunningham v. Northwestern 
Impr. Co., 119 P. 554, 44 Mont. 180, 
212 (where the court said: ‘That the 
right to exercise police authority as 
such over the operator arises, in part 
at least, from the fact that he is en- 
gaged in an extrahazardous business, 
which may, by reason of the liability 
of his employees to injury therein, 
resulting in death or partial or per- 
manent disability, cause them to be- 
come public charges, thus lowering 
the standard of citizenship and in- 
creasing the genera] burden of taxa- 
tion; and from the further fact that 
our present system of common-law 
and statutory actions greatly increas- 
es the expense of maintaining our 
courts, causes a vast economic waste, 
and tends to create breaches and dis- 
sensions between employer and em- 
ployee which would otherwise not 
exist. (St. Louis Cons. Coal Co. v. 
Illinois, 22 S.Ct. 616, 185 U.S. 203, 46 
L.Ed. 872.) The latter consideration 
is one pertaining to the peace, order, 
and morals. of the community, which 
are universally recognized as subject 
to control and regulation by the 
state’). 


68. Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission, 156 N.E. 307, 325 Ill. 452; 
Grand Trunk Western Ry. Co. v. In- 
dustrial Commission, 125 N.E. 748, 
29Te Tis LEK: 
Zine Co. v. Industrial Board, 120 N. 
E. 249, 284 Ill. 378; Kemper v. Gluck, 
39 S.W.(2d) 330, 327 Mo. 733 [aff 
(App.) 21 S.W.(2d) 922, and cert den 


284 U.S. 649, 52 S.Ct. 29, 76 L.Ed. 5517; | 


Adams y. Iten Biscuit Co., 162 P. 938, 
63 Okl. 52. _See Ward 


503, 66 L.Ed. 1033, 28 A.L.R. 1207 [aff 
132 N.E. 873, 231 N.Y. 525] (where 
the court said: “A sufficient vindica- 
tion of compulsory Workmen’s Com- 
pensation Acts . . . is found in 
the public interest of the state in the 
lives and personal security of those 
under the protection of its laws’’). 


69. Workmen’s Compensation 
Board of Kentucky vy. Abbott, 278 S. 
W. 5338, 212 Ky. 123, 47 A.L.R. 789; 
Cunningham y. Northwestern Impr. 
Co., 119° Bi-554, 442i Mont. 9180, 207 
(where the court, with reference to a 
statute applying only to coal miners, 
said: ‘For the purposes of this case, 
let us turn from its humanitarian 
features, and suppose for the moment 
that the sole object of the Act is to 
prevent persons injured in coal mines, 
and their dependents, from becoming 
public charges. Viewed in this light, 
the private benefits to be derived from 
the law may be disregarded, and its 
primary object held to be one of pub- 
lic concern solely. Moreover, it can- 
not be doubted, we think, that the 
general welfare of the state and its 
standing among its sister states, as 
well aS among persons generally, 
necessarily including those who have 
money to invest, and those who seek 
new homes and new locations, de- 


Matthiessen & Hegeler | 


; & Gow v.. 
Krinsky, 42 S.Ct. 529, 533, 259 U.S.’ 


[71 C.J.] 265 


specifically, by diminishing the likelihood that injur- 
ed workmen or their dependents will become public 


by the elimination of economic 


waste.7° A provision of a compensation act making 


pends in a great measure upon its 
industries and the class and welfare 
of its wageworkers. Any measure 
which tends to minimize indigency, 
of necessity raises the general stand- 
ard of the people; any statute which 
has a tendency to reduce the present 
enormous expense of operating our 
courts would seem to be, presump- 
tively, a proper exercise of the police 
power’’). 


70. State v. Clausen, 117 P. 1101, 
65 Wash. 156, 195,:87 L.R.A.N.S. 466 
(where the court said: “If, therefore, 
the act in controversy has a reason- 
able relation to the protection of the 
public health, morals, safety or wel- 
fare, it is not to be set aside because 
it may incidentally deprive some per- 
son of his property without fault or 
take the property of.one person.to 
pay the obligations of another. To 
be fay defective in these respects, 
the regulation must be so utterly un- 
reasonable and so extravagant in na- 
ture and purpose as to capriciously 
interfere with and destroy _priyate 
rights. That the statute here in 
question has the attribute of reason- 
ableness, rather than that of capri- 
ciousness, seems’ incontrovertible. 
The evil it seeks to remedy is one 
that calls loudly for action. Acci- 
dents to worKmen engaged in the in- 
dustries enumerated in it are all but 
inevitable. It seems that no matter 
how carefully laws for the prevention 
of accidents in such industries may 
be framed, or how rigidly they may 
be enforced, there is an element of 
human equation that enters into the 
problem which cannot be eliminated 
and which invariably causes person- 
al injuries and consequent financial 
losses to workmen engaged therein. 
Heretofore these losses have been 
borne by the injured workmen them- 
selves, by their dependents, or by the 
state at large. It was the belief of 
the legislature that they should be 
borne by the industries causing them, 
or, perhaps more accurately, by the 
consumers of the products of such 
industries. That the principle thus 
sought to be put into effect is eco- 
nomically, sociologically, and morally 
sound, we think must be conceded, 
It is so treated by the learned coun- 
sel who have filed briefs in support 
of 'the auditor’s contentions; it is so 
conceded by all modern statesmen, 
jurists, and economic writers who 
have voiced their opinions on the sub- 
ject; and the principle has been en- 
acted into law by nearly all of the 
civilized countries of Hurope, by 
Australia, by New Zealand, by the 
Transvall, by the principal provinces 
of the Dominion of Canada, and in a 
partial form at least by one or more 
of the South American Republics, 
Indeed, so universal is the conception 
that to assert to the contrary is to 
turn the face against the enlightened 
opinion of mankind. The common 
law does not purport to afford a rem- 
edy for the condition here found to 
exist. It affords relief to an injured 
workman in only a limited number 
of cases; cases where the injury 
is the result of fault on the part of 
the employer and there is want of 
fault on the part of the workman. 
For the greater number of injuries 
traceable to the dangers incident to 
industry, no remedy at all is afford- 
ed. The act, therefore, having in its 
support these economic and moral 
considerations, is not unconstitution- 
al for the reasons suggested upon 
this branch of the argument”). 


266 [71 C.J.] 


compensation unassignable and exempt from attach- 
ment, garnishment, and execution has been held with- 
in the police power,’! as has a provision that, where 
there are no dependents of a deceased employee, the 
employer or insurance carrier shall pay a stated sum 
into a state fund for purposes stated,’? although ‘a 
similar provision has been held, under constitutional 
limitation, not within the police power.”* 
pensation act is not invalid as a police regulation be- 
cause of the fact that it permits payment in a lump 
sum,’* or because it contains a provision which is 
within the authority of the legislature independently 


of the police power.75 


The classification of employments as hazardous has 
been upheld as a valid exercise of the police power,*® 
and its validity has been said to depend: on whether 
there is a reasonable ground for determining that the 
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others.‘ 


A com- 


[§§ 20-21 


[§ 21] E. Denial of Due Process of Law’*—1. In 
General—a. Elective Acts. 
tary acts have been uniformly upheld as against the 
contention that they violate the fourteenth amend- 
ment of the constitution of the United States forbid- 
ding the depriving of any person of life, liberty, or 
property without due process of law,*® and as 
against the contention that they violate like provi- 
sions of the various state constitutions ;** and in oth- 
er cases they have been upheld, as against the conten- 
tion that they deny due process of law, without ref- 


The elective’® or volun- 


erence to federal or state constitutional provisions.** 


employments so classified are more hazardous than 


71. Dunseath vy. Nevada Industrial 
Commission, 282 P. 879, 52 Nev. 104 
{reh den 296 P. 1112]. 


72. Home Accident Ins. Co. v. In- 
dustrial Commission of Arizona, 269 
Pr 501, 34 ‘Ariz. 201. 


73. People vy. Standard Oil Co. of 
California, (Cal.App.) 23 P.(2d) 86. 


. 74, Cunningham v. Northwestern 
Impr. Co., 119 P. 554, 44 Mont. 180. 


75. Treat v. Los Angeles Gas & 
Electric Corporation, 256 P. 447, 82 
‘Cal.App. 610. 


~-'[La} Rule applied to incorporation 
wf provision for payment to nonde- 
spendent heirs of dead employee. 
‘Treat v. Los Angeles Gas and Eléc- 
tric Corporation, 256° P. 447, 82 Cal. 
App. 


76. Clark v. Voorhees, 184 N.Y.S. 
888, 194 App.Div. 13 [rev on other 
grounds 131 N.E. 553, 231 N.Y. 14]; 
State v. Hagan, 175 N.W. 372, 44 _N. 
D. 306 (per Bronson and Grace, JJ.). 
See McNaught v. Hines, 133 N.E. 53, 
300 Ill. 167 [rev 220 Tll.App. 15]; 
Grand Trunk Western Ry. Co. v. In- 
dustrial Commission, 125 N.E. 748, 
291 Ill. 167; Ohio Drilling Co. v. State 
Industrial Commission, 207 P. 314, 86 
Okl. 139, 25 A.U-R. 367 (all three: up- 
holding as valid exercise of the police 
power compulsory compensation acts 
applying to occupations enumerated 
as hazardous). 


. [a] Rule applied to a compulsory 
wworkmen’s compensation act covering 
employees engaged in hazardous em- 
ployment, defined to be an employ- 
ment wherein one or more persons are 
employed, with stated exceptions. 
State v. Hagan, 175 N.W. 372, 44 N.D. 
306. 


{[b] Meaning “hazardous.?— 
“This court . .°. ‘will ‘not’ pre- 
sume that the term ‘hazardous’ must 
necessarily refer to employments that 
have heretofore been termed hazard- 
ous, by reason of extra features of 
hazard inherent to the nature of occu- 
pation.” State v. Hagan, 175 N.W. 
372, 373, 44 N.D. 306. 


Unjust classification see infra § 27. 


77. Clark v. Voorhees, 184 N.Y.S. 
888, 194 App.Div. 13 [rev_on other 
grounds 131 N.E. 553, 231 N.Y. 14]. 


“Such legislative expression will 
not be deemed arbitrary and unrea- 
sonable by the court, unless a specific 
showing be made as a matter of fact 
that the employment . . . is non- 
hazardous and without risk.’ State 
vy. Hagan, 175 N.W. 372, 373, 44 N.D. 


of 


306. 
78. Cross references: 


Due process of law generally see Con- 
stitutional,. Laws §§ 956-1099. 


Requirement of pleading facts of de- 
fense see Constitutional Law § 1007 
text and note 70. 


Review as, due process see infra § 35 
text and:notes 19-28. 


79. Elective acts defined see su- 
pra § -2.;- 
80... I1l.—Johnson vy. Choate, 119 N. 


E. 972, 284 111. 214; Deibeikis v. Link- 
Belt Co., 104 N.E, 211, 261 Ill. 454, 
Ann.Cas.1915A 241 (L. [1911] p 315). 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W.-10387, 157 N.W. 145, £75 
Iowa 245, L.R.A.1917D 15,- Ann.Cas. 
1917E 803. 


Kan.—Smith v. Cudahy Packing Co., 
225, Ps,110,.,115 Kan..8743 Shade. v. 
Ash Grove Lime, etc., Co., 144 P. 249, 
93; “Kan.4 25% Ci, LS id en218, as 
amended by L. [1913] c 216). 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


Mass.—In re Opinion of Justices, 
ie 308, 209 Mass. 607 (St. [1911] 
c ; ; 


Minn.—State vy. District Court of 
Meeker County, 150-N.W. 6238, 128 
Minn. 221; Matheson y. Minneapolis 
St. R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


N.J.—Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701] (Act April 
4, 1911-[P. L. p 134}). 


Ohio.—State v. Creamer, 97 N.E. 
602, 85 Ohio St. 349, 39 L.R.A.N.S. 694 
(102""Ohio- Li p. 523). 


Or.—Evanhoff vy. State Industrial 
Ace. Commn., 154 P. 106, 78 Or. 503 
Gia. [UST S i vereh12)): 


Pa.—Anderson v. Carnegie Steel 
Co., 99.A.. 215, 255 Pa. 333: 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


W.Va.—Rhodes v. J. B. B. Coal Co., 
9.0) S796, 079) WiiWias atl. 


Wis.—Pierce v. Barker, 205 N.W. 
496, 188 Wis. 53 [aff 47 S.Ct. 589, 274 
U.S. 718, 71 L.Ed. 1322]; Mellen Lum- 
ber Co. v. Industrial] Commn., 142 N. 
W. 187, 154 Wis. 114, L.R.A.1916A 374, 
Ann.Cas.1915B 997; Borgnis v. Falk 
Cov rv33s New. 209, 140 Wisi 8273S qua. 
R.A.N.S. 489. 


And see cases infra §§ 23-26. 


| Consumers’ 


No distinction is made in this regard when the em- 
ployer affected is a municipal corporation.** 
objection has perhaps been most frequently urged as 
against those provisions of the statutes changing 


This 


81. Kan.—Shade v. Ash Grove 
Lime, etc., Co., 144 P. 249, 93 Kan. 
257 (L. [1911] c 218, as amended by 
Web VOLS eC Lae). 


Ky.—Greene y. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B. 604. 


La.—Day v. Louisiana Central 
Lumber Co., 81 So. 328, 144 La. 820; 
aeane: v. Foundation Co., 1 La.App. 


Mass.—In re Opinion of Justices, 96 
ei 308, 209 Mass. 607 (St. [1911] ¢ 


Minn.—State v. Meeker County Dis- 
trict Court, 150 N.W.- 623, 128 Minn. 
221; Matheson v. Minneapolis St. R. 
Co., 148 N.W. 71, 126 Minn. 286, L.R.A. 
1916D 412. ‘ 


Ohio.—State yv. Creamer, 
602, 85 Ohio St. 349, 
694 (102 Ohio L. p 523). 


Pa.—Anderson vy. Carnegie Steel 
Co. 5999A., 215; 02550Pan3s3: 


Tenn.—Scott v. Nashville Bridge 
Co., 228 S.W. 844, 143 Tenn. 86. 


W.Va.—Rhodes v. J. B. B. Coal Co., 
90 S.E. 796, 79 W.Va. 71. 


Wis.—Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. 327» 37 L.R.A.N.S. 489. 


And see cases infra §§ 23-26. 


82. Colorado ov. Johnson Iron 
Works, 83 So. 381, 146 La. 68; In re 
Madden, 111 ..N.E. 379, 222 Mass. 487; 

r Lignite Co. v. Grant, 
(Tex.Civ.App.)'181 S.W. 202. 


Absence of retroactive effect. 
—‘‘The act . provides that it 
shall not apply to injuries sustained 
or to accidents which occurred prior 
to the day when it went into effect. 
; Inasmuch as before the oc- 
currence’ of an accident there is no 
property right growing out of it, it is 
obvious ‘that an employee who has 
previously accepted the act cannot 
claim that he has been deprived of 
property ‘without due process of 
law.’”’ Sayles v. Foley, 96 A. 340, 347, 
38 R.I. 484. 


83. Wood v. City of Detroit, 155 
N.W. 592, 188 Mich. 547, L.R.A.1916C 
388; Allen v. Millville, 95 A. 130, 87 
N.J.Law 356, 359*[aff 96 A. 1101, 88 
N.J.Law 693] (where the court said 
that the contention seemed “almost 
frivolous in view of the well settled 
right of the legislature to control mu- 
nicipalities as subordinate legislative 
agencies’). See City of Macon v. 
Benson, 166 S.E. 26, 30, 175 Ga. 502 
(holding that a provision that no mu- 
nicipal corporation ‘‘shall have the 


97 N.E. 
39 L.R.A.N.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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remedies** and those abrogating common-law de- 
fenses.*® 


Particular provisions. A prohibition of the settle- 
ment of a'claim or award under an elective act, ex- 
cept as therein provided, is not a denial of due proc- 
ess of law,’® nor is a provision that, where there are 
no dependents of a deceased employee, the employer 
or insurance carrier shall pay a stated sum into a 
state fund for purposes provided, for the benefit of 
employees,®’ and in such a case, granting the employ- 
er or insurance carrier who was required to make 
such payment a cause of action against a third per- 
son wrongdoer for the amount paid,®® nor a provi- 

. sion for the trebling of compensation for injury to a 
minor employee of permit age, allowed to work with- 
out a permit,®® nor one imposing an additional award 
where death results from the employer’s failure to 
comply with a specific requirement, and providing 
for recoupment of the additional award by the em- 
ployer to the state fund,®® nor one requiring a re- 
viewing board to assess cost, including a reasonable 
counsel fee, against insurer where insurer has claim- 
ed a review and the reviewing board orders the mak- 
ing or continuation of compensation payments,®! nor 
a provision prescribing the amount of compensation, 
under which a larger amount may be allowed for an 
injury to a limb or other member than for its loss,°? 
nor one making a party liable for compensation to 
an employee engaged by a contractor,’ or by a sub- 
contractor,®* nor a provision allowing the employee 
to elect, in case of an injury occasioned by a third 
person, to recover against his employer under the 
act or to proceed against the wrongdoer, and provid- 
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ing for the subrogation of the employer,®® nor the 
inclusion of minors in a requirement that suit be 
brought within one year.®°* A provision making an’ 
award by the industrial commission conclusive and 
binding as to all questions of fact has been held not 
to deny due process,®? as has a construction of the 
act so as not to grant the same broad review of the 
award of an arbitrator as that allowed in ordinary 
civil cases.28 An employee is not denied due process 
by the omission, from provisions for notice of elec- 
tion by employers to come within the act, of a re- 
quirement that employers of the nonhazardous class 
give such notice.®® A minor is not denied a property 
right and a right of liberty without due process by 
a provision that in the employment of a minor a stat- 
ed section of the act shall be presumed to apply un- 
less notice that it shall not is given by or to the par- 
ent or guardian.! A provision granting the right of 
appeal to a court from a decision of a commission, 
when construed as denying a nonresident alien such 
a right, does not deny such alien due process,? nor 
does a provision for only half compensation to alien 
dependent widows and children, not residents of the 
United States.® 


[§ 22] b. Compulsory Acts. With regard to the 
validity of compulsory compensation acts* as against 
the contention that they work a denial of due proc- 
ess of law, in violation of the fourteenth amend- 
ment to the federal constitution or of like provi- 
sions in state constitutions, the courts have found 
more difficulty. However, both compulsory insur- 
ance acts® and compulsory compensation acts with an 


one who affords relief to the injured 


right to reject the provisions of this 
Act relative to payment and accept- 
-ance of compensation’ is not invalid 
as being in violation of the due 
process clauses of the state and Fed- 
eral Constitutions’), 


84 See infra § 24. 
85. See infra § 25. 


86. Workmen’s gompensation 
Board of Kentucky v. Abbott, 278 S. 
W. 533,°212 Ky. 123,47 A.L.R. 789 
(consent of compensation board re- 
quired). 


87. Home Accident Ins. Co. vy. In- 
dustrial Commission of Arizona, 269 
P. 501, 34 Ariz. 201; B. F. Sturtevant 
ce: v. O’Brien, 202 N.W. 324, 186 Wis. 

0. 


88. Verhelst Const. Co. vy. Galles, 
235 N.W. 556, 204 Wis. 96. 


89. Brenner v. Heruben, 176 N.W. 
228, 231, 170 Wis. 565 (where the 
court, holding the provision for tre- 
ble compensation germane to, and 
within the limits of, the general 
scheme of the Workmen’s Compensa- 
tion Act, said: “It was within the 
legislative field to prescribe reason- 
able conditions for permitting inju- 
ries under such employments to be 
so compensated. Conditions thus pre- 
scribed cannot be set aside by courts 
unless so severe as to be confiscatory, 
or to amount to a denial of due 
process of law. The condition in 
question does not come within either 
class, and must be held lawful’). 


90. State v. Industrial Commission 
of Ohio, 156 N.E. 107, 116 Ohio St. 
67. ; 


91. Norman’s Case, 180 N.E. 238, 
278 Mass. 464, 82 A.L.R. 885; Ahmed’s 
Case, 179 N.E. 684, 278 Mass. 180, 79 
A.L.R. 669 [foll Butler’s Case, 179 N. 


E. 690, 278 Mass. 218]. 


92. Smith v. Cudahy Packing Co., 
225 P. 110, 115 Kan. 874. 


93. Pruitt v. Harker, 43 S.W.(2d) 
769, 328 Mo. 1200 (provision making 
the owner of premises liable for com- 
pensation to the employee of an inde- 
pendent contractor); Great Atlantic 
& Pacific Tea Co. vy. Hattle, 236 N.W. 
575, 205 Wis. 7. 


{a] Reason for decision.—‘‘The 
argument is that [the statute] .. . 
is arbitrary and contrary to natural 
justice in that the person so held li- 
able has no choice in the selection or 
control of the laborer to whom the 
right of action is given; or control 
over the manner of doing the work. 
This argument overlooks the fact 
that the work being done, and the 
premises where done, belongs to the 
person thus made liable, and such 
person is free in creating, -choosing, 
and contracting with an independent 
contractor.” Pruitt v. Harker, 43 S. 
W.(2d) 769, 773, 328 Mo. 1200. 


94. Clementine v. Ritchie, 1 La. 
App. 296 [transf 99 So. 213, 115 La. 
263]; O’Banner v. Pendlebury, 153 A. 
494, 107 N.J.Law 245. 


95. American Mut. Liability Ins. 
Co. v. Otis Elevator Co., 23 S.W.(2d) 
245, 160 Tenn. 248 (so holding despite 
the possibility that an employer 
would recover in an action more than 
he is ultimately required to pay as 
compensation, since the payment of 
compensation installments may be 
terminated after award, on contingen- 
cies defined in the act). 


[a] Reason for  decision.—‘‘A 
wrongdoer who has rendered himself 
liable in damages has no just cause 
for complaint that the right to en- 
force his liability is conferred upon 


person or his dependents under the 
provision of the compensation stat- 
ute.” American Mut. Liability Ins. 
Co. v. Otis Elevator Co., 23 S.W.(2d) 
245, 248, 160 Tenn. 248. 


[b] Decision limited to the con- 
struction of the statute so as to au- 
thorize ‘ta recovery by or for the em- 
ployer only of such damages as the 
injured employee could have recov- 
ered for the injury suffered by him, 
up to and not exceeding the amount 
of the indemnity paid or payable by 
the employer,” and as not to increase 
in any way the legal liability of the 
person wrongfully responsible for the 
injury. American Mut. Liability Ins. 
Co. v. Otis Elevator Co., 23 S.W.(2d) 
245, 247, 160 Tenn. 248. 


ee Larry v. Taylor, (Ala.) 149 So. 


97. City of Macon v. Benson, 166 
S.E. 26, 175 Ga. 502. 


98. Potocan v. Hamilton Coal & 
Beak Co., 248 P. 537, 120 Kan, 


99. Schmeling v. F. W. Woolworth 
Co., 21 P.(2d) 337, 137 Kan. 573° [reh 
den 26 P.(2d) 265, 138 Kan. 281]. 


1. Young vv. Sterling Leather 
Works, 102 A. 395, 91 N.J.Law 289. 


2. Liimatainen y. State Industrial 
eee dent Commission, 246 P. 741, 118 
ies : 


3. Maryland Casualty Co. v. Cha- 
mos, 263 S.W. 370, 203 Ky. 820: 

4. Compulsory acts defined see su- 
pra § 21. wad 

5. See cases infra notes 6-9 and 
infra §§ 23-26. , 


6. U.S.—Mountain Timber Co. v. 
State of Washington, 37 S.Ct. 260, 
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optional insurance feature? have 


243 U.S. 219, 61 L.Ed. 685, Ann.Cas. 
1917D_ 642 [aff 135 P. 645, 75 Wash. 
591, I.R.A.1917D 10] (Washington 
act); Camunas. y. Porto Rico Ry., 
Light & Power Co., 272 F. 924 [appeal 
dism 43 S.Ct. 91, 260 U.S. 700, 67 L. 
Ed. 470] (Puerto Rico act); Raymond 
VerOhbicago, ete, RK. Co. 233 KH. 239), 
147 C.C.A. 245 [aff 37 S.Ct. 268, 243 
U.S. 48, 61 L.Ed. 583] (Washington 


act); Stoll v. Pacific Coast S. S. Co., 
205 F. 169 (Washington act). 
N.D.—State v. Hagan, 175 N.W. 


372, 44 N.D. 306. 


Ohio.—Pittsburgh Coal Co. y. In- 
dustrial Commission, 140 N.E. 684, 
108 Ohio St. 185. 


Wash.—Stertz v. State Industrial 
Ins. Commn., 158 P. 256,.91 Wash. 
588, Ann.Cas.1918B 354; State v. 
&lausen, 117 P. 1101, 65 Wash. 156, 37 
L.R.A.N.S. 466 and note. 


Wyo.—Zancanelli vy. Central Coal 
& Coke Co., 173 P. 981, 25 Wyo. 511. 


See American Coal Co. v. Allegany 
County Comrs., 98 A. 148, 128 Md. 564 
(sustaining an act for the establish- 
ment of a fund for the relief of em- 
ployees injured in coal and clay min- 
ing in two counties of the state); 
Nevada Industrial Commission  v. 
Washoe County, 171 P. 511, 513, 41 
Nev. 437 (sustaining an act compul- 
sory as to counties, on the theory 
“that the money required to be paid 
under the act by the counties of the 
state goes for a public purpose which 
is a legitimate charge upon the peo- 
ple and the state and the subdivisions 
thereof’’). 


{a] “The crucial inquiry under 
the 14th Amendment is whether [the 
legislation] clearly.appears to be not 
a fair and reasonable exertion of gov- 
ernmental power, but so extravagant 
er arbitrary as to constitute an abuse 
OLsEPOW.el.) ac 1 op ek on» the™ »present 
case it will be proper to consider: (1) 
Whether the main object of the leg- 
islation is, or reasonably may be 
deemed to be, of general and public 
moment, rather than of private and 
particular interest, so as to furnish 
a just occasion for such interference 
with personal liberty and the right 
of acquiring property as necessarily 
must result from carrying it into ef- 
fect. (2) Whether the charges im- 
posed upon employers are reasonable 
in amount, or, on the other hand, so 
burdensome as to be manifestly op- 
pressive. And (3) whether the bur- 
den is fairly distributed, having re- 
gard to the causes that give rise to 
the need for the legislation.” Moun- 
tain Timber Co. v. State of Washing- 
ton, 37 S.Ct. 260, 265, 243 U.S. 219, 61 
L.Ed. 685 [aff 135 P. 645, 75° Wash, 
581, L.R.A.1917D 10]. 


{b] Application to injuries caused 
by stranger.—‘‘Nor can we see that, 
under the constitutional objection of 
due process of law, the complaint of 
the employer is sounder when he pays 
for injuries caused by the meddling of 
a stranger on the premises than when 
he pays for injuries from a perfect 
machine. The question is one of de- 
gree and often of small degree. For 
that the master should have every 
possible inducement to _ shield his 
workmen at their tasks from the med- 
dling of third persons is plain, and 
instances are ample where his failing 
so to protect them must make him 
liable at common law. Having pro- 
nounced constitutional, then, an act 
which compels both employers and 
employed to go into a scheme of in- 
surance, we do not hesitate to say 
that the difference in new or added 
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been sustained; | while on the other hand a compulsory compensa- 


liability by the act of a stranger on 
the premises is not enough to make 
it unconstitutional. It is but a slight 
extension of the common-law assur- 
ance of a safe place to work. Neither 
would it be a violation of the due 
process guaranty to make the master 
an insurer of the workman at the 
shop.” Stertz vy. State Industrial Ins, 
Commn., 158 P. 256, 260, 91 Wash. 588, 
Ann.Cas.1918B 354. 


7. Crowell v. Benson, 52 S.Ct. 285, 
285 U.S. 22, 76 L.Ed.-598 [aff 45 F. 
(2d) 66 (aff 33 F.(2d) 137 and 38 F. 
(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1430]; Ward 
& Gow v. Krinsky, 42 S.Ct. 529, 259 
U.S. 503, 66 L.Ed. 1038, 28 A.IL.R. 1207 
[aff 132 N.E. 873, 231 N.Y. 525] (New 
York act); New York Cent. R. Co. v. 
White, 37 S.Ct. 247, 243. U.S. 188, 61 
L.Ed. 667, L.R.A. 1917D 1, Ann.Cas. 
1917D 629 (New York act); Grand 
Trunk Western Ry. Co. v. Industrial 
Commission, 125 N.E. 748, 291 Ill. 167; 
Fox v. Dunning, 255-P. 582, 124 Okl. 
228; New Amsterdam, Casualty Co. v. 
Rinehart & Donovan Co., 255 P. 587, 
124 Okl. 227; Adams vy. Iten Biscuit 
Co., 162° P.. 938, ‘63 Okl. 52. And see 
eases infra this note. 


[a]. In California, (1) in _the case 
of Western Indemn. ‘Co. Vv: Pillsbury, 
15s Pe $98,570 Cal. 686, 700. the 
validity of the Boynton Act (St. 
[1913] p 279) was sustained; this act 
superseded the Roseberry Act (St. 
[1911] p 796), the essential difference 


‘between the two acts being that; the 


compensation provisions of the later 
statute are compulsory on all em- 
ployers and employees coming within 
its terms, while the earlier statute 
gave to both employers and em- 
ployees a right of election in this re- 
gard. The court was divided; three 
judges voted to sustain the act as 
against the principal objection that 
it imposed liability upon the employ- 
er without fault; three judges voted 
to sustain the act for the reason that, 
although the imposition of liability 
without fault would render the act 
invalid if it is meant that ‘‘the whole 
burden may lawfully be cast upon 
innocent employers whose employees 
are injured, without affording them 
any means of. dividing the burden 
with more fortunate employers en- 
gaged in the industries whose em- 
ployees have not carelessly hurt 
themselves,” the act allowed the em- 
ployer to relieve himself from lia- 
bility “by paying a relatively small 
sum as insurance;”’ and the seventh 
judge dissented, holding that the act 
could not be referred to the police 
power, was unreasonable, discrimina- 
tory, in excess of the power confer- 
red by the state constitution, and in 
violation of the fourteenth amend- 
ment to the federal constitution. (2) 
In the case of Western Metal Supply 
Co. v. Pillsbury, 156 P. 491, 172 Cal. 
407, Ann.Cas.1917E 390, the court sus- 
tained the Boynton Act as to the al- 
lowance of death benefits and adhered 
to its former decision on the consti- 
tutionality of the act in general. See 
also Fidelity & Casualty Co. of New 
York v. Llewellyn Iron Works, 184 
P. 402, 42 Cal.App. 766, 773 (uphold- 
ing the Workmen’s Compensation and 
Safety Act against a contention that 
it infringed “specific provisions of the 
fourteenth amendment to the consti- 
tution of the United States’’). 


[b] In New York (1) in the case of 
Jensen y. Southern Pac. Co., 109 N.E. 
600, 215 N.Y. 514, 524, L.R.A.1916A 403 
and note, Ann.Cas.1916B 276 [rev on 
other grounds 37 S.Ct. 524, 244 U.S. 
205, 61 L.Ed. 1086] the court distin- 
guished L. (1914) ¢ 41, which it up- 


held, from L. (1910) c 674, which was 
held invalid in Ives vy. South Buffalo 
R.\€o., 94 N.E. 431, 201. N-Y. 271, 34°L: 
R.A.N.S. 162, Ann.Cas.1912B 156, as 
follows: ‘‘The two acts were essen- 
tially and fundamentally different. 
That involved in the Ives Case made 
the employer liable in a suit for 
damages though without even imput- 
able fault and regardless of the fault 
of the injured employee short of seri- 
ous and willful misconduct. This act 
protects both employer and employee, 
the former*from wasteful suits and 
extravagant verdicts, the latter from 
the expense, uncertainties and delays 
of litigation in all cases and from the 
certainty of defeat if unable to es- 
tablish: a case of actionable negli- . 
gence. Both acts are said to have 
been based on thexproposition that 
the risk of accidental injuries in a 
hazardous employrhent should be 
borne by the business and that loss 
should: ‘not fall on the injured em- 
ployee and his dependents, who are 
unable to bear it or to protect them- 
selves against it. That act made no 
attempt to distribute the burden, but 
subjected the employer to a suit for 
damages. ‘This act does in fact as 
well-as in theory distribute the bur- 
den equitably over the industries af- 
fected. It allows compensation only 
for loss of earning power, but by the 
creation of a state insurance fund, or 
by the substitute methods provided, 
it insures the prompt receipt by the 
injured employee or his dependents 
of a certain sum undiminished by the 
expenses of litigation. The two acts 
are, therefore, so plainly dissimilar 
that the decision in the:Ives Case is 
not controlling in this.” (2) In the 
case of Herkey v. Agar Mfg. Co., 153 
N.Y.S. 369, 90 Mise. 457, 464, the su- 
preme court trial term_refused to de- 
clare L. (1914) ¢ 41 invalid bécause 
of the possible injurious consequences 
of error, although Crane, J., said: ‘I 
am strongly of the opinion, for the 
reasons stated, that the Workmen’s 
Compensation Act cannot be forced: 
upon employees any more than upon 
employers; that if there cannot be 
a compulsory act for the_ master, 
neither can there be a compulsory act 
for the servant; if the employer may 
elect whether he will come in under 
the Workmen’s Compensation Act or 
stand by his common law liability, 
so can the employee. It must be by 
mutual consent or the law is of no 
force... « If the plaintiffp.were 
the only one interested I should have 
no hesitancy in deciding that she 
might maintain this action, but she is 
not the only one interested. This act 
gives to all injured employees, ir- 
respective of contributory negligence 
or their ability to maintain a com- 
mon law action, certain definite sums 
of money when injured. Notice, how- 
ever, must be given by the employee 
within .the time prescribed by the 
act and other formalities complied 
with. Through a desire for more 
money or the persuasions of lawyers 
many injured employees, in reliance 
upon my decision, might be inclined 
to forego the compensation given by 
the statute and resort to an action 
for negligence. The Court of Appeals 
might subsequently determine that 
in this manner I was in error, or that 
in the light of subsequent decisions 
Mondou v. N. Y., N.wH. & HO RL Cox, 
32 1S. Ctii69) 228 (UcS) TM 56, Blase 27. 
38 L.R.A.N.S. 44; Ives v. South Buf- 
falo R. Co., 94 N.E. 431, 201 N.Y. 271, 
34 L.R.A.N.S. 162, Ann.Cas.1912B 156, 
should be modified in its limitations 
of the police power. In such a case 
the result would be that all such em- 
ployees would have lost forever all 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion’ act has been held invalid.® 
Particular provisions. 


rights under the Compensation Act 
and also would be barred from an ac- 
tion for damages. In other words, all 
their rights might be made to depend 
upon the correctness of the view of 
one judge.” 


[c] Deprivation of remedy.—“‘It is 
not accurate to say that the employee 
is deprived of all remedy for a wrong- 
ful injury. He is given a remedy. 
To be sure, the compensation or re- 
covery is limited, and that in a sense 
may possibly constitute a_ taking; 
but if so, it is his contribution to an 
insurance scheme designed for his 
penefit, and may be justified on pre- 
cisely the same grounds as the con- 
tribution exacted of the employer has 
been. When he enters into the con- 
tract of employment, he is now as- 
sured of a definite compensation for 
an accidental injury occurring with 
or without fault imputable to the em- 
ployer and is afforded a remedy, 
which is prompt, certain and inex- 
pensive. In return for those benefits 
he is required to give up the doubt- 
ful privilege of having a jury assess 
his damages, a considerable part of 
which, if recovered at all after jong 
delay, must go to pay expenses an 
lawyers’ fees.” Jensen v. Southern 
Pac. Co., 109 N.E. 600, 215 N.Y. 514, 
526, L.R.A.1916A 403, Ann.Cas.1916B 
276 [rev on other grounds 37 S.Ct. 
524, 244 U.S. 205, 61 L.Ed. 1086]. 


{d] Taking to a large extent theo- 
reticaL—‘‘Granted, that employers 
are compelled to insure and that there 
is in that sense a taking. They in- 
sure themselves and their employees 
from loss, not others. The payment 
of the required premiums exempts 
them from further liability. The 
theoretical taking no doubt disap- 
pears in practical experience. AS a 
matter of fact every industrial con- 
cern, except the very large ones who 
insure themselves, have for some 
time been forced by conditions, not 
by law, to carry accident indemnity 
insurance. A relatively small part of 
the sums thus paid actually reached 
injured workmen or their dependents. 
With the economic saving of the pres- 
ent scheme, insurance in the long run 
should certainly be as cheap as under 
the old wasteful plan, and the fami- 
lies of all injured workmen, not a part 
only, will receive some compensation 
for the loss of earning power of the 
wage earner. We should consider 
practica] experience as well as the- 
ory in deciding whether a given plan 
in fact constitutes a taking of prop- 
erty in violation of the Constitution.” 
Jensen v. Southern Pac. Co., 215 N.Y. 
514, 525, 109 N.B. 600, L.R.A.1916A 
403, Ann.Cas.1916B 276 [rev on other 
grounds 87 S.Ct. 524, 244 U.S. 205, 61 
L.Ed. 1086]. 


[e] “In a test of constitutionality 
under the Fourteenth Amendment, 
the question whether there is in- 
herent hazard in an occupation or 
group of occupations is not to be set- 
tled conclusively by a legislative dec- 
laration or by an empty form of 
words. . . The Legislature ... 
is justified in extending the benefits 
of the Compensation Law as far as 
it reasonably may determine occupa- 
tional hazard to extend to the ‘van- 
ishing point’ as it were—and any 
lines of group definitions it may 
adopt, if easily understood and ap- 
plied, cannot be reasonably called ‘an 
empty form of words’ merely because 
they do not show on their face the 
reasons for adopting them.” Ward & 
Gow v. Krinsky, 42 S.Ct. 529, 535, 259 
U.S. 5038, 66 L.Ed. 1033, 28 A.L.R. 1207 

, 


Provisions in effect making 
the decisions of the industrial board or commission 
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final.as to all questions of fact do not deprive the 


[aff 182 N.E. 873, 231 N.Y. 525]. 


{f] Extension to nonhazardous oc- 
cupations.—The application of a com- 
ensation statute adding to a list of 
azardous employments those in 
which four or more workmen or oOp- 
eratives are employed, to employees 
other than the workmen or opera- 
tives, who are injured as a result of 
incidental hazards not typical of the 
group, is not an extension of the 
group beyond the limit consistent 
with due process. Ward & Gow v. 
Krinsky, 42 S.Ct. 529, '259 U.S. 508, 
66 L.Ed. 1033, 28 A.L.R. 1207 [aff 
132 N.E. 878, 281 N.Y. 525]. 


[g] Rule applied: (1) To a stat- 
ute construed as applying to an em- 
ployee killed by a train while cross- 
ing tracks on his way to work over a 
route customarily used. Bountiful 
Brick Co. v. Giles, 48 S.Ct. 221, 222, 
276 WS. 154) 72.1. Ed. 507,166 ALR, 
1402 [aff 251 P. 555, 68 Utah 600] 
(holding that ‘liability was consti- 
tutionally imposed under the Utah 
Compensation Law if there was a 
causal connection between the injury 
and the employment in which [the 
employee] was then engaged substan- 
tially contributing to the injury’’). 
(2) To a statute construed as apply- 
ing to an employee killed in a col- 
lision at a railway crossing on his 
way to work. Cudahy Packing Co. 
of Nebraska v. Parramore, 44 S.Ct. 
153, 263 U.S. 418, 68 L.Ed. 366, 30 A. 
L.R. 532 [aff 207 P. 148, 60 Utah 161, 
28 A.L.R. 1394, and cert den 43 S.Ct. 
94, 260 U.S. 733, 67 L.Ed. 487, 30 A. 
L.R. 532] (Utah act). 


8. Compensation and insurance 
acts distinguished see supra § 2. 


9. Ives v. South Buffalo R. Co., 94 
N.E. 431, 201 N.Y. 271, 34 L.R.AN.S. 
pe and note, Ann.Cas.1912B 156 and 
note. 


[a] Reason for rule.—“When our 
Constitutions were adopted it was the 
law of the land that no man who was 
without fault or negligence could be 
held liable in damages for injuries 
sustained by another. That is still 
the law, except as to the employers 
enumerated in the new statute, and 
as to them it provides that they shall 
be liable to their employees for per- 
sonal injury by accident to any work- 
man arising out of and in the course 
of the employment which is caused 
in whole or in part, or is contributed 
to, by a necessary risk or danger of 
the employment or one inherent in 
the nature thereof, except that there 
shall be no liability in any case where 
the injury is caused in whole or in 
part by the serious and willful mis- 
conduct of the injured workman. It 
is conceded that this is a liability 
unknown to the common law and we 
think it plainly constitutes a depriva- 
tion of liberty and property under the 
Federal and State Constitutions, un- 
less its imposition can be justified 
under the police power which will be 
discussed under a separate head. In 
arriving at this conclusion we do not 
overlook the cogent economic and so- 
ciological arguments which are urged 
in support of the statute. There can 
be no doubt as to the theory of this 
law. It is based upon the proposition 
that the inherent risks of an employ- 
ment should in justice be placed upon 
the shoulders of the employer, who 
can protect himself against loss by 
insurance and by such an addition to 
the price of his wares as to cast the 
burden ultimately upon the consum- 
er; that indemnity to an injured em- 
ployee should be as much a charge 


parties of property without due process of law;*° 
likewise, a federal statute construed as not providing 


upon the business as the cost of re- 
placing or repairing disabled or de- 
fective machinery, appliances or 
tools; that, under our present system, 
the loss falls immediately upon the 
employee who is almost invariably 
unable to bear it, and ultimately upon 
the community which is taxed for the 
support of the indigent; and that our 
present system is uncertain, unscien- 
tific and wasteful, and fosters a spirit 
of antagonism between employer and 
employee which it is to the interests 
of the state to remove. We have al- 
ready admitted the strength of this 
appeal to a recognized and widely 
prevalent sentiment, but we think it 
is an appeal which must be made to 
the people and not to the courts. The 
right of property rests not upon 
philosophical or scientific specula- 
tions nor upon the commendable im- 
pulses of benevolence or charity, nor 
yet upon the dictates of natural jus- 
tice. The right has its foundation in 
the fundamental law. That can be 
changed by the people, but not by 
legislatures. In a government like 
ours theories of public good or ne- 
cessity are often so _ plausible or 
sound as to command popular ap- 
proval, but courts are not permitted 
to forget that the law is the only 
chart by which the ship of state is to 
be guided. . . The argument 
that the risk to an employee should 
be borne by the employer because it 
is inherent in the employment, may 
be economically sound, but it is at 
war with the legal principle that no 
employer can be compelled to assume 
a risk which is inseparable from the 
work of the employee, and which may 
exist in spite of a degree of care by 
the employer far greater than may be 
exacted by the most drastic law.’’ 
Ives v. South Buffalo R. Co., 94 N.E. 
431, 201 N.Y. 271, 298, 296, 34 L.RVAL 
N.S. 162, Ann.Cas.1912B 156. 


[b] Rejection of rmle.—‘We have 
not referred to the decision of the 
court of appeals of the state of New 
York in the case of Ives v. South Buf- 
falo R. Co., 94 N.H. 431, 201 N.Y. 271, 
34 L.R.A.N.S. 162, Ann.Cas.1912B 156. 
- . ., The act the court there had 
in review is dissimilar in many re- 
spects to the act before us, and is 
perhaps less easily defended on eco- 
nomie grounds. The principle em- 
bodied in the statutes is, however, 
the same; and it must be conceded 
that the case is direct authority 
against the position we have here tak- 
en. We shall offer no criticism of 
the opinion. We will only say that, 
notwithstanding the decision comes 
from the highest court of the first 
state of the Union, and is supported 
by a most persuasive argument, we 
have not been able to yield our con- 
sent to the views there taken.” State 
v. Clausen, 117 P. 1101, 65 Wash. 156, 
211, 37 L.R.A.N.S. 466. 


[c] Limitation of decision—‘With 
the public policy of New York now 
so definitely aligned on the side of 
compensation legislation, it at least 
seems reasonable to regard the de- 
cision in Ives v. South Buffalo R. Co., 
S45 IN. 943), 2 200 ENRY 2 taled 34 a Ae 
N.S. 162, Ann.Cas.1912B 156, as here- 
after applicable only to the precise 
matter before the court in that case, 
viz., a statute imposing liability on 
the employer ‘without his consent and 
without his fault.’’”” Wasilewski v. 
Warner Sugar Refining Co., 149 N.Y.S. 
1035, 87 Misc. 156, 160. 


10. Nega v. Chicago Rys. Co., 148 
N.E. 250, 317 Ill. 482, 39 A.L.R. 1057; 
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for a hearing de novo by a court on the claim for ; 


compensation does not violate the due process clause 
of the fifth amendment of the federal constitution.1+ 
The construction of a provision for compensation 
from the state surplus insurance fund as applying to 
an employee of an insolvent employer who did not 
contribute to it has been held not a denial of due 
process.12. An act compelling employers to compen- 
sate for death or injury “by any accident arising 
out of and in the course of employment” does not 
take property without due process within the four- 
teenth amendment to the federal constitution because 
it does not limit the occupations covered to those 
with inherent hazard.t* An act construed as provid- 
ing for death benefits to nonresident alien dependents 
does not deprive of property without due process,** 
nor do provisions requiring, on the death of an em- 
ployee where there are no persons entitled to com- 
pensation, payment of stated sums into state funds 
for purposes provided, for the benefit of employees, 
by the employer. or insurance carrier,!® and, in such 
a'case, granting to the employer or insurance carrier 
who was required to make such payment a cause of 


action against a third person wrongdoer for the» 


amount paid,!® nor a provision that no contract made 
by the employer with his employee which serves to 
deduct or retain any moneys paid to comply with the 
act shall be valid,1? nor a provision limiting compen- 
sation to the period or extent of disability which an 
injury would have caused had the employee not had 
a preéxisting disease,1® nor one authorizing the in- 
dustrial commission, in its discretion, in case of an 
injury resulting in serious facial or head disfigure- 


Helfrick v. Dahlstrom Metallic Door] N.Y. 562]; 


Co., 176 N.E.. 141, 256 N.Y..199 [aff 
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Salt Lake City v. Indus- 
trial Commission, 199 P. 


[§§ 22-23 


ment, to make such award as it may déem proper and 
equitable, not to exceed a stated amount,1® nor a 
provision that, where compensable injury or death is 
caused by a third person, the right of the employee 
against the latter is subrogated to his employer, who 
may sue for damages not exceeding the amount of 
compensation payable;?° likewise, due process is not 
denied by the construction of a statute allowing a 
credit to the employer, against his liability for com- 
pensation, of the amount of any recovery by the em- 
ployee for his injury, as applicable to an injury sus- 
tained before its enactment, where the industrial 
commission’s decision is made after the statute went 
into effect.21_ A provision imposing a fifty per cent 
addition to an award as a penalty for failure to pay 
compensation, or an installment thereof, except in 
case of appeal therefrom, within ten days after it is 
due, has been held not a violation of. due process 
clauses,?? as has a provision of an occupational dis- 
ease act making the provisions of the Workmen’s 
Compensation Act apply to cases of occupational dis- 
eases arising out of industries named.?* 


Determination of existence of contract. Due proc- . 


ess of law requires that the rules which apply to con- 


tracts generally shall be applied in determining 
whether the contract which must underlie the oper- 
ation of the Workmen’s Compensation Law exists.?* 


[§ 23] 2. Imposition of Liability without Fault. 
A strong if not a controlling reason for holding a 
compulsory compensation act void was found by the 
New York court in the view that it imposed liability 
on the employer for an injury not due to his fault ;?° 


44 N.D. 306. 


152, 58 Utah| 49. 


52 :S.Ct. 202, 284 U.S: 594, 76 L.Ed. 
511). 


[a] ‘Well considered case.—Nega 
Chicago, Rys, Co., 148 N.E. 250, 317 
ll. 482, 39. A.L.R. 1057, 


11. Wilson & Co. v. Locke, 50 F. 
(2d) 81; ‘Wheeling Corrugating Co. 
v. | McManigal,..41 F.(2d) 593, 595 
(holding further that ‘‘the due proc- 
ess clause is satisfied by the 
provision for hearing before an ad- 
ministrative tribunal and for judicial 
review upon all fundamental and jur- 
isdictional questions’’). 


12. State v. Industrial Commission 
of Ohio, 156 N.E, 101, 116 Ohio St. 45. 


' 13. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419. 


14. Madera Sugar Pine Co. v. In- 
dustrial. Accident Commission of Cali- 
fornia, 43 S.Ct. 604, 605, 262 U.S. 499, 
67 L.Ed. 1091 (California act). 


“There .is no constitutional provi- 
sion requiring that the benefits of 
such legislative scheme be limited to 
citizens or, residents of the_. State.” 
Madera Sugar Pine Co. v. Industrial 
Accident Commission of California, 
supra. 


15. NewYork State Rys. v. Shuler, 
44 S:Ct. 551,265 U.S. 379, 68 L.Ed. 
1064 [Laff 13 5 N.E. 968, 233° N.Y. 681] 
(New York act); R. E. Sheehan Co. 
v. Shuler, 44 §.Ct. 548, 265 U.S. 371, 
68 L.Ed. 1061, 35 A.L.R. 1056 [aff 142 
N.E. 291, 236. N.Y: 579] (New. York 
act); Home Accident Ins. Con Sivi 
Industrial Commission of Arizona, 
269 P. 501, 34 Ariz. 201; Watkinson 
v. Hotel Pennsylvania, 187 N.Y.S. 278, 


195 App.Div. 624 [aff 132 N.E. 889, 231 4 


314, 18 A.L.R. 259. 


[a] Sums held fair and reason- 
able.—(1) One. thousand dollars. R. 
E. Sheehan Co. vy. Shuler, 44 S.Ct. 548, 
265 “U.8.03 (12 68-47, od: 1001, 36 Avtar 
1056. (2) Nine hundred dollars. New 
York State Rys. v. Shuler, 44 S.Ct. 
551, 265. U.S. 379, 68 L.Ed. 1064 [aft 
135 N.B. 968, 233 N.Y. 681]; Watkin- 
son vy. Hotel Pennsylvania, 187 N.Y. 
S. 278, 281, 195 App.Div. 624 [aff 132 
N.E. 889, 231 N.Y. 562] (where the 
court said: “The sum fixed in the 
statute is not great, is not larger than 
could readily be awarded, had the de- 
ceased left dependents. There is no 
evidence in this case showing that 
the sum fixed is so extravagant or 
arbitrary as to constitute an abuse of 
power. The court cannot say that 
$900 is an unfair or unreasonable sum 
for the purposes intended’’). 


-16. Staten Island Rapid Dranatt 
Ry. Co. v. Phoenix Indemnity Co., 50 
S.Ct. 242, 281 U.S. 98, '74' TiEd. 726 
[aff 167 N.E. 194, 251 N.Y. 127] (New 
York act); Travelers’ Ins. Co. v. Post 
& McCord, 220 N.Y.S. 170, 128 Misc. 
626. i 


[a] Reason for rule.—‘While it 
is true that the statute gives to the 
employer or insurance carrier a cause 
of action over against the wrongdoer, 
the statute does not say, and should 
not be interpreted to mean, that such 
wrongdoer is deprived of any defense 
he may have... . Under the 
statute such third party could con- 
tend that the payment was not Me: 
gally made.’ Travelers’ Ins. Co 
Post. & McCord, 220 N.Y.S. 170, 173, 
128 Misc. 626. 


17. State v. Hagan, 175 N.W. 372, 


McArthur v. Department of 
Labor & Industries, 12 P.(2d) 418, 
168 Wash. 405. 


19. New York. Cent.’ R! Go v. 
Biane, 40 S.Ct. 44, 250 U.S. 596: 63 
L.Ed. 1161 [aff 123 N.E. 856, 226 N. 
Y. 586] (so holding, with regard to 
the New York act, whether or not im- 
pairment of earning power is the 
basis of compensation). 


20. City of Téylorville: v. Central 
Illinois Public Service Co., 133 N.E. 
720, 301 Ill. 157. 


[a] Decision limited to a construc- 
tion of the statute by which the com- 
pensation award does not prove dam- 
ages or fix the amount to be recov- 
ered, in the employer’s action against 
the third party, but establishes a lim- 
it to the recovery. City of Taylor- 
ville v. Central Illinois Public Sery- 
ice’ Co., 133° N.B, 720, °301 Til. 157. 


21. San Bernardino County v. State 
Industrial Accident Commission, 20 
P, (2d). 673; 217. Cal... 618. 


[a] Rule for decision.—‘‘The 
amendment to the statute applies 
solely to procedure, and does not af- 
fect the substantive rights of the 
employee.” San Bernardino County 
v. State Industrial Accident Commis- 
sion, 20 P.(2d) 6738, 677, 217 Cal. 618. 


22. Robinson v. State, 244 P. 44, 
116 Okl. i131. 3 


23. First National Bank v. Wed- 
ee Silica Co., 184 N.E. 897, 351 Ill. 


24. Kackel v. Serviss, 
348, 180 App.Div. 54. 


25. -Ives v. South Buffalo R. Co., 
94 'N.H. 431, 201-N.Y. 271) 315, 34 LiR: 


167 N.Y.S. 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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but this objection, as applied to a later act in that ju- 
risdiction, was not sustained;?° and the former de- 


A.N.S. 162 and note, Ann.Cas.1912B 156 
(where the court said: ‘‘We have 
tried to make it clear that in our 
judgment this statute is not a law 
of regulation. It contains. not a 
single provision which can be said 
to make for the safety, health or 
morals of the employees therein spec- 
ified, nor to impose upon the enu- 
merated employers any duty or ob- 
ligation designed to have that ef- 
fect. It does not affect the status 
of employment at all, but writes in- 
to the contract between the employ- 
er and employee, without the con- 
sent of the former, a liability on his 
part which never existed before and 
to which he is permitted to interpose 
practically no defense, for he can 
only escape liability when the em- 
ployee is injured through his own 
willful misconduct. That is a de- 
fense which needs no _ legislative 
sanction, since it would be abhorrent 
to the most primitive notions of jus- 
tice to permit one to impose liability 
for his willfully self-inflicted inju- 
ries upon another who is wholly free 
from responsibility for them’’). 


26... New. York. .Cent. R. Co. v. 
White, 37 S.Ct. 247, 253, 243 U.S. 188, 
61 L.Ed. 667, L.R.A.1917D 1, Ann.Cas, 
1917D 629. 

“Liability without fault is not a 
novelty in the law. The common- 
law liability of the carrier, of the 
innkeeper, or him who employed fire 
or other dangerous agency or harbor- 
ed a mischievous animal, was not 
dependent altogether upon questions 
of fault or negligence. Statutes im- 
posing liability without fault have 
been sustained.’’ New York Cent.’ R. 
Co. v. White, supra. 


27. U.S.—Crowell v. Benson, 52 S. 
Ct. 285, 285 U.S. 22, 76 L.Ed. 598 : [aff 
45 F.(2d) 66 (aff 33 F.(2d) 137 and 38 
F.(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1430]; Cudahy 
Packing Co. of Nebraska v. Parra- 
more, 44 S.Ct. 153, 263 U.S. 418,68 L. 
Id. 366, 30 A.L.R. 532 [aff 207 'P.-148, 
60 Utah 161, 28-A.L.R. 1394, and cert 
den 43 S.Ct. 94, 260 U.S. 733, 67 L.Ed. 
487, 30 A.L.R. 532] (Utah act) ; Moun- 
tain Timber Co. v. State of Washing- 
ton, 37 S.Ct. 260, 243 U.S. 219,°61 -L. 
Ed. 685, Ann.Cas.1917D 642- [aff 135 
P. 645, 75 Wash. 591, L.R.A.-1917D 10) 
(Washington act). 


Ill.— Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 291 Til. 167. 


Mont.—Cunningham vy. Northwest- 
ern Impr. Co., 119 P. 554, 44 Mont. 180. 


N.D.—State v. Hagan, 175 N.W. 372, 
44 N.D. 306. 


Wash.—State v. Clausen, 65 Wash. 
156.1107 P1101, a7, .R,AUN.S. 466, 


Wyo.—Zancanelli vy. Central Coal 
& Coke Co., 173 P. 981, 25 Wyo. 511. 


Compare Western Indemn. Co. v. 
Pillsbury, 151'°P. 398, 170’ Cal. 686 
(where, while three of the seven 
judges upheld the right to impose lia- 
bility without fault by a provision 
for direct compensation, three others 
voted to sustain the act because of its 
insurance features, and a_ seventh 
judge dissented); Hunter v. Colfax 
Cons. Coal Co., 154 N.W. 1037, 1046, 
157 N.W. 145, 175 Towa 245, L.R.A. 
1917D 15, Ann.Cas.1917E 803 (where 
the court, in considering an elective 
act, said: ‘We have no occasion to 
decide, and therefore express no opin- 
-ion on, whether making the master 
liable’ absolutely-is within the pow- 
er of the Legislature. All we do is 


to point out that, in the light of the].N.E...431,-34 L.R:A.N.S, 162, Ann.Cas., 
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cases to which we have referred, it 
was, at the time when the Iowa Leg- 
islature acted, at least a matter for 
a reasonable difference of opinion 
whether holding the employer to re- 
spond when wholly free from blame 
is ne exercise of legislative pow- 
er’’). 


But see Middleton v. Texas Power, 
etc., Co., 185 S.W, 556, 559, 108 Tex. 
96 (where the court satd of an elec- 
tive insurance act: “A legislature 
may in proper instances prescribe du- 
ties and penalize their breach 
through an authorization for the re- 
covery of consequent damages. But 
it is wholly without any power to 
deny the citizen the right of making 
any defense when sued in the courts. 
There is no such thing in this coun- 
try as taking one man’s property 
without his consent and giving it to 
another by legislative edict. That 
is nothing less than confiscation by 
legislative decree. If this Act, there- 
fore, had declared an employer not 
consenting to its provisions absolute- 
ly liable in damages at the suit of 
an employee for any injuries suStain- 
ed by the latter in the employment, 
without reference to any wrong or 
breach of duty committed by the em- 
ployer, it would have been void. 
Such a law would have amounted toa 
legislative forfeiture of- property 
rights, regardless of the holding: of 
any court upon the question’). 


“Tt, cannot be deemed arbitrary or 
unreasonable for the state, instead of 
imposing upon the particular employ- 
er entire responsibility for losses oc- 
curring in his own plant or work, to 
impose the burden upon the indus- 
try through a system of occupation 
taxes limited to the actual losses oc- 
curring in the respective classes of 
occupation.” Mountain Timber Co. v. 
State of Washington, 37 S.Ct. 260, 267, 
243 U.S. 219, 61 L.Ed. 685, Ann.Cas. 
1917D 642 [aff 185 P. 645, 75 Wash. 
591, .R.A.1917D! 10}... : 


[a] Argument against act.—‘‘The 
argument [against the act] is based 
on two fundamental ideas: ‘The one, 
that the act creates a liability with- 
out fault; and the other, that it takes 
the property of one employer to pay 
the obligations of another. It must 
be conceded that these contentions 
have a basis in fact, and that they, 
on first impression, constitute a per- 
suasive argument against the validity 
of the act. Since there is exacted 
from every employer of labor en- 
gaged in one or more of the indus- 
tries termed hazardous a certain fixed 
sum based upon his pay roll, which 
is to be used to compensate employ- 
ees working in such hazardous‘ em- 
ployments who receive personal in- 
juries, regardless of the question 
whether the injury was because of 
the fault of the employer or of the 
negligence of the employee, it can be 
said that some part of the sum so col- 
lected will be paid out on injuries 
in which the employer is without 
fault; and, furthermore, since every 
such employer is liable to make the 
payments. whether or not any of his 
own workmen are injured, and since 
an employer is liable under the com- 
mon law for an injury to his own 
workmen only, it can also be said 
that by this act one employer is held 
liable for the obligations of anoth- 
er.” State v. Clausen, 117 P.' 1101, 
65 Wash. 156, 176, 37 L.R.A.N.S. 466. 


[b] Criticism of Ives case.—‘‘The 
essence of the decision in Ives v. 
South Buffalo R. Co., 201 N.Y. 271, 94 
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cision appears contrary to the trend of the subse- 
quent authorities.?7 


The elective acts have never 


1912B 156. is that freedom from lia- 
bility on the part of an employer who 
has been guilty of no fault is a fun- 
damental property right of which he 
cannot be deprived by’ mere legisla- 
tive declaration. With all possible 
respect for the eminently learned 
court which pronounced this deci- 
sion, we are unable to give our as- 
sent,,to ,the ;doctrine. 3 hs. WLne 
line is sharply drawn, however, by 
the New York court of appeals, be- 
tween the fellow-servant and con- 
tributory negligence rules, on the one 
hand, and the rule that fault on the 
part of the employer must be shown, 
on the other. Why this distinction? 
Is the latter doctrine any more sacred 
or inherently necessary than either 
of the former? Under the common 
law the burden of industrial acci- 
dent, where no fault was attributa- 
ble to employer or workman, fell 
on the workman. Under the new law 
it falls, primarily at least, on the 
employer. - It cannot be said that the 
one rule or the other is a necessary 
or logical result of fundamental -prin- 
ciples of justice. The very trend of 
legislation exemplied by the act be- 
fore us illustrates how general is 
the belief that an enlightened con- 
ception of justice requires’ that the 
old rule be superseded by the new. 
There is nothing contrary to the per- 
manent and underlying notions of 
human right in the declaration that 
he who is conducting an enterprise, 
in the operation of which injury to 
others is likely to occur, shall respond 
for such injury to thosé who have 
not, by their own willful misconduct, 
brought it upon themselves.. ‘The 
position in the line of causation 
which employers sustain in modern 
industrial pursuits is of course the 
basic fact on which employer’s lia- 
bility laws rest.’ . (State v. Creamer, 
85 Ohio St. 349, 97 N.E. 602, 39 L.R.A. 
N.S. 694.) Such a change in the ‘law 
itself, -as a rule of -conduct' is as 
fairly within the scope of legislative 
power as is the abolition of the de- 
fense of fellow-servant, or that of 
contributory negligence. If the law- 
making body deems such change to 
be needed for the furtherance of the 
general well-being, it is: taking. a 
view that may at least be entertained 
by reasonable minds, and its action 
is justified by the broad authority 
embraced within: the police power,’ 
Western Indemn. Co.:v. Pillsbury, 151 
P. 398, 170 Cal. 686, 696. ye 


[c] “The test of the validity of 'a 
law which creates liability without 
fault, and under which the property 
of one is taken without: compénsa- 
tion to pay the obligations of an- 
other, is not whether it does objec- 
tionable things, but whether there is 
any reasonable ground to believe that 
the public, safety, health, or general 
welfare is promoted thereby.” Grand 
Trunk Westerh Ry. Co. v. Industrial 
Pommission, 125 N.B. 748, 751, 291 Ill. 


{d]. Precedents for imposition of 
liability without fault (1) may be 
found in the law of deodands; the 
personification of. the ship in admir- 
alty; the liability of the husband 
for the torts of the wife; the lia- 
bility of a master for the acts of his 
servants; the federal tax on vessels 
for the marine hospital service; tax- 
es on fire insurance agents for ben- 
efit of a fund for sick and injured 
firemen; statutes imposing liability 
on a earrier for injuries sustained by 
a passenger, imposing liability on a 
landlord for damages from intoxica- 
tion caused by ‘sale. of: liquor by his 
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been held invalid on this account,?® even though con- 
strued to impose liability where a diseased bodily 
condition is accelerated to the point where it consti- 
tutes a personal injury by reason of the strain or ex- 


ertion of the employment.?® 


[§ 24] 3. Change in Remedies and Rules of 


lessee, and imposing liability on rail- 
roads for fires set by engines; and a 


depositors’ guaranty law, “which au-- 


thorizes the assessment and colleéec- 
tion of a certain per centum on the 
daily average deposit of each and 
every bank organized under the laws 
of the state as a fund to pay the 
losses caused depositors by failing 


and insolvent’ banks.” State v. 
Clausen, 117 P. 1101, 65 Wash. 156, 
183, 37 L.R.A.N.S. 466. .(2) And see 


Supra note 26. 


[e] Careful and careless employ- 
ers.—L. (1909) ec 67, providing for in- 
demnity and benefits to injured per- 
sons engaged in coal mining, to be 
paid from a fund collected from an 
assessment levied on both employer 
and employee, is not unconstitution- 
al because it does not differentiate be- 
tween a careful and a careless em- 
ployer. Cunningham vy. Northwest- 
ern Impr. Co., 119 P. 554, 44 Mont. 180. 


{f] Rule limited.—‘‘The Legisla- 
ture, within the exercise of its po- 
lice powers, in enacting a compul- 
sory Compensation Act, may .. . 
impose liability without fault . . . 
so long as its action in that regard is 
not arbitrary, unjust, or unreason- 
able.” State v. Hagan, 175 N.W. 372, 
373, 44 N.D. 306. 


28. Ga.—City of Macon v. Benson, 
166 S.E. 26, 175 Ga. 502. 


N.H.—Wheeler v. Contoocook Mills 
Corp:, 94° A. 265, 77 N.H. 551. 


N.Y.—Herkey v. Agar Mfg. Co., 153 
N.Y.S. 369, 90 Mise. 457. 


Ohio.—State v. 
602, 85 Ohio St. 349, 
694. 


. Tex.—Middleton v. Texas Power, 
etc., Co., 185 S.W. 556, 108 Tex. 96. 


29. In re Madden, 111 N.E. 379, 222 
Mass. 487, 497, L.R.A.1916D 1000 
(when the court said of a contention 
that the employer was thereby com- 
pelled to part with property for caus- 
es for which he was nowise respon- 
sible: “In its essence that is an 
attack upon the act as a whole, for 
in none of its ordinary aspects does 
the payment required by the act de- 
pend upon fault, and it may be re- 
quired in many cases where the em- 
ployer was wholly free from fault. 
. . . The workmen’s compensation 
act is elective and not compulsory. 
It is wholly optional with the em- 
ployer, as it is with the employee, 
whether he comes under the provi- 
sions of the act or stays outside and 
stands on his legal rights. The con- 
nection between the employment and 
the injury in the case at bar is the 
same in kind as in the manifold oth- 
er instances where the personal in- 
jury to the employee is caused by a 
definite physical blow wholly without 
fault of the employer’’). 


30. 'U.S.—Middleton v. Texas Pow- 
ert é& Wight )Co:.,39.°S:Ct. (227, 9249 
U.S. 152, 63 L.Ed. 527 [aff (Civ.App.) 
188 S.W. 276 (rev (Civ.App.) 178 S.W. 
956 [rev 185 S.W. 556, 108 Tex. 96])] 
(Texas act). 

Ill.— Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 291 Ill. 167. 


Creamer, 97 N.E. 
39 L.R.A.N.S. 
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dence. 


Evi- 


Iowa.—Hunter yv. Colfax Cons, Coal 
Co., 154 N.W. 10387, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D, 15, Ann,.Cas. 
1917E 803. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Mo.—De May v. Liberty Foundry 
Co., 37 S.W.(2d) 640, 646, 327 Mo. 495. 
[quot (C:J.]. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


N.Y.—Jensen y. Southern Pac. Co., 
109, N- Es 600.0215 N.Y. 004) CL RAG 
1916A 403, Ann.Cas.1916B 276 [rev 
on other grounds 87 S.Ct. 524, 244 U. 
S. 205, 61 L.Ed. 1086]. 


Okl.—Adams v. Iten Biscuit Co., 
162 P: 938, 63 Ol. 52. 


Wyo.—Zancanelli v. Central Coal 
& Coke Co., 173 PB. 981, 25 Wyo. 511. 


[a] - Discussion~ of rule.—(1) “In 
denying the employee of a subscrib- 
ing employer, or his beneficiaries, 
any cause of action for accidental 
injuries, this Act simply changes the 
common law rule of liability upon 
the subject. It in effect declares 
that such employers shall no longer 
be liable as’ under that rule, but 
shall be liable according to the rule 
prescribed by the Act. If the Legis- 
lature in the performance of its 
function of declaring what the law 
shall be, is authorized to change and 
repeal the rules of the common law 
upon other subjects, as is undoubted 
and has been done in numerous and 
notable instances, wherein is its pow- 
er to change this common law rule to 
be denied? If it may entirely abro- 
gate the common law rule of contrib- 
utory negligence, thus relieving the 
employee of all consequence of his 
negligence, and transferring it, in ef- 
fect, to the employer, what is there, 
as a matter of purely legislative au- 
thority, to prevent its relieving the 
employer of the consequence of his 
negligence and, in particular, the neg- 
ligence of his servants, and determin- 
ing that he shall compensate his em- 
ployee for accidental injuries received 
in his service according to a different 
rule, through another remedy, and in 
its Judgment by a better plan? If, 
in a word, it may declare that con- 
tributory negligence shall no longer 
be a defense, may it not also de- 
clare, as to purely accidental inju- 
ries, that negligence shall no longer 
be actionable? If it may change de- 
fensive common law rules, may it 
not also change a common law rule 
of liability? The power of the Leg- 
islature cannot exist in the one in- 
stance and not in the other. In yir- 
tue of its authority to enact laws, 
and, in doing so, to supersede com- 
mon law rules where it deems such 
action wise, it exists in both; and 
it was in our opinion therefore com- 
petent for the Legislature, by this 
Act, to change both the common law 
rule of defenses and the common law 
rule of liability with respect to ac- 
cidental injuries sustained by an em- 
ployee in the course of his employ- 
ment, requiring the employer, if he 
elects to come under the Act, to pro- 
vide, according to its plan, a fixed 
compensation: to be paid the em- 
ployee, or his beneficiaries if his in- 
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Notwithstanding the changes in fundamental 
doctrines, as to the liability of the employer for in- 
juries to the employee, worked by the compensation 
acts, they are not for that reason invalid,*°® for there 
is no vested right in any remedy for a tort yet to hap- 
pen,*? and except as to vested rights the legislature 


jury results in‘death, and denying to 
the employee of an employer subject 
to the Act, or his beneficiaries, the 
right of recovery therefore according 
to commagn law rules.’’ Middleton v. 
Texas Power, etc., Co., 185 S.W. 556, 
561, 108 Tex. 96 [rev (Civ.App.) 178 
S.W. 956, and aff (Civ.App.) 188 S.W. 
276 (aff 39 S.Ct. 227, 249 U.S. 152, 63 
L.Ed. 527)]. (2) “In the way mod- 
ern undertakings are conducted it is 
rarely possible to.trace presonal fault 
to the employer,~but he has been 
held liable for wrongs of others un- 
der the doctrine of respondeat su- 
perior. That doctrine has been de- 
veloped by the courts to make the 
principal accountable for the conduct 
of his affairs, though it must be re- 
membered that it does not rest on 
the doctrine of agency. No one has 
a vested right under the Constitu- 
tion to the maintenance of that com- 
mon-law doctrine, which undoubted- 
ly may be extended or curtailed by 
the legislature. No one doubts that 
the doctrine of assumption of risk 
and the fellow-servant doctrine, also 
developed by the courts under differ- 
ent conditions than those now pre- 
vailing, may be limited or entirely 
abrogated by the legislature. Acts 
having that effect have been sustain- 
ed by repeated decisions of this court. 
The power to limit or take away must 
also involve the power to extend. 
At the common law the servant was 
held to assume by implied contract 
the ordinary risks of the employ- 
ment, including the risk of a fellow- 
servant’s negligence, and even of neg- 
ligence imputable to the master if the 
danger was obvious, or with knowl- 
edge of it the servant voluntarily 
continued in the employment. . It 
would not be a great extension of 
that doctrine for the legislature to 
provide that the employee should as- 
sume the risk of all:accidental in- 
juries, and if that can be done, it 
is certainly competent for the legis- 
lature to provide, by the creation of 
an insurance fund for a limited com- 
pensation to the employee for all ac- 
cidental injuries, regardless of 
whether there was a cause of ac- 
tion for them at common law.” Jen- 
sen v. Southern Pac. Co., 109 N.E. 600, 
215 N.Y. 514, 527, L.R.A.1916A 403 
Ann.Cas.1916B 276 [rev on other 
grounds 37 S.Ct. 524, 244 U.S. 205, 61 
L.Ed. 1086]. 


[b] Application of rule.—The 
fourteenth amendment to the federal 
constitution is not violated by the 
rule of pleading that in an action un- 
der the workmen’s compensation act 
against an employer who has rejected 
the act the employer must plead in 
defense or mitigation that no negli- 
gence of his was the proximate cause 
of the injury, that the servant was 
willfully negligent, or negligent as 
the result of intoxication, and that 
the servant was guilty of contribu- 
tory negligence. |Hunter vy. Colfax 
Cons. Coal Co., 154 N.W. 1037, 157 
N.W. 145, 175 Iowa 245, L.R.A.1917D 
15, Ann.Cas.1917E 803. 


31. Ala—Chapman v. Railway 
Fuel Co., 101 So. 879, 212 Ala. 106. 


Ill.—Landry v. E. G. Shinner & Co., 
176 N.E. 895, 344 Ill. 579; Grand 
Trunk Western Ry. Co. v. Industrial 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has power to change or to abolish existing common- 
Thus compensation acts 
have been upheld against the contention that they 
deprive a parent of his vested right to the value of 
the services of his minor child,** and an act provid- 


‘law statutory remedies.*? 


Commission, 125 N.E. 748, 291 Ill. 
167. 


Mass.—Young v. Duncan, 106 N.E. 
1, 218 Mass. 346. See In re Opinion 
of Justices, 96 N.E. 308, 209 Mass. 
607, 610 (where the court said: “The 
act expressly provides that it shall 
not apply to injuries sustained before 
it takes effect. If, therefore, a right 
of action which has accrued under 
existing laws for personal injuries 
constitutes a vested right or interest, 
there is nothing in the section which 
interferes with such right or inter- 
est"). 

Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 as ee 522. 


N.Y.—Sw W. Woolworth 
Cor, 222 NYS. Ti, eas Misc. 500. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


[a] Tlustration.—Workmen’s Com- 
pensation Act (St. [1911] ¢ 751) pt 1 
§ 5, requiring an employee at the time 
of entering employment to notify his 
employer that he claims his common- 
law rights of action, affects no exist- 
ing property right, but merely a sit- 
uation which antedates any property 
right arising out of tort. Young v. 
Duncan, 106 N.E. 1, 218 Mass. 346. 


32. U.S.—Middleton v. Texas Pow- 
er & Light Co., 39 S.Ct. 227, 249 U. 
S. 152, 63 L.Ed. 527 [aff (Civ.App.) 
188 S.W. 276 (rev (Ciyv.App.) 178 S.W. 
956 [rev 185 S.W. 556, 108 Tex. 96])] 
(Texas act). 


TIll.—Landry v. E. G. Shinner & Co., 
176 N.E. 895, 344 Tl. 579; Grand 
Trunk Western Ry. Co. v. Industrial 
Commission, 125 N.E. 748, 291 Ill. 167. 


La.—Colorado v. Johnson Iron 
Works, 83 So. 381, 146 La. 68; Boyer 
v. Crescent Paper Box Factory, 78 
So. 596, 143 La. 368. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


N.J.—Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701]. 


Okl.—Adams v. Iten Biscuit Co., 
162 P. 938;°63 Okl. 52. 


Tenn.—Scott y. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Tex.—Zuriech General Accident & 
Fidelity Ins. Co. v. Walker, (Commn. 
App.) 35 S.W.(2d) 115 [rev (Civ.App.) 
21 S.W.(2d) 334]; Castleberry  v. 
Frost-Johnson Lumber Co., (Commn. 
App.) 283 S.W. 141 [aff (Civ. App.) 268 
S.W. 771]. 

Wyo.—Zancanelli 
& Coke Co,, 173 P. 981, 25 Wyo. 511. 


[a] Substitution of different rem- 
edy.—‘‘A vested right of action given 
by the principles of the common law 
is a property right, and is protected 
by the Constitution as is other prop- 
erty. The Act, however, does not 
profess to deal with rights of action 
accruing before its passage. That 
which is withdrawn from: the em- 
ployee is merely his right of action 
against the employer, as determined 
by the rules of the common law, in 


[71 C. J.—18] 


v. Central Coal 


WORKMEN’S COMPENSATION ACTS 


the event of his future injury. This 
is nothing more or less than a denial 
to him by the Legislature of certain 
rules of the common law for the fu- 
ture determination of the employer’s 
liability to him for personal injuries 
incurred in the latter’s service, and, 
in the plan of compensation provided, 
the. substitution by the Legislature 
of another law governing such liabil- 
ity and providing a different remedy.” 
Middleton v. Texas Power, etc., Co., 
185 S.W. 556, 560, 108 Tex. 96 [rev 
(Civ.App.) 178 S.w. 956, aff (Civ. 
App.) 188 S.W. 276, and aff 39 S.Ct. 
227, 249 U.S. 152, 63 L.Ed. 571. 


[b] Constitutional limitation.— 
The addition of the words “except in 
cases where compensation for inju- 
ries resulting in death is provided by 
law” to a constitutional provision 
that the right of action for injuries 
resulting in death shall never be abro- 
gated, and the amount recoverable 
not be subject to statutory limitation, 
gives the legislature the power to fix 
the amount of compensation, but not 
to abrogate compensation entirely. 
Halling v. Industrial Commission of 
Utah, 263 P. 78, 71 Utah 112. 

[c] Accidental as distinguished 
from intentional wrong.—‘“It is there- 
fore not to be doubted that the Leg- 
islature is without the power to deny 
the citizen the right to resort to the 
courts for the redress of any inten- 
tional injury to his person by an- 
other. Such a cause of action may 
be said to be protected by the Con- 
stitution and could not be taken 
away; nor could the use of the 
courts for its enforcement be destroy- 
ed. This Act does not affect the 
right of redress for that class of 
wrongs. The injuries, or wrongs, 
with which it deals are accidental 
injuries or wrongs. What we know 
and denominate as the cause of ac- 
tion arising from an accidental in- 
jury is purely the creation of the 
common law. It is a common law 
liability founded upon the common 
law: doctrine of negligence; and but 
for the rule of the common law,— 
sometimes also expressed in stat- 
utes,—there would be no liability for 
such an injury, and hence no cause 
of action for it.” Middleton v. Tex- 
as Power, etc., Co., 185 S.W. 556, 560, 
108 Tex. 96 [rev (Civ.App.) 178 S.W. 
956, aff (Civ.App.) 188 S.W. 276, and 
aff 39 S.Ct. 227, 249 U.S. 152, 68 L. 
Ed. 527]. 


[d] Requirement of notice.—‘The 
power of a Legislature to provide 
that an employee in a factory shall 
have no right of action for personal 
injury suffered in the course of his 
employment, unless he gives the em- 
ployer notice of the injury within a 
reasonable time after its occurrence, 
cannot be doubted,” the function of 
the notice not being to cut off, by pre- 
scription or otherwise, a right of ac- 
tion. Boyer vy. Crescent Paper Box 
Factory, 78 So. 596, 598, 143 La. 368. 


[e] Constructive notice to em- 
ployee that his employer is a sub- 
scriber under the act, through the lat- 
ter’s filing of notice with the indus- 
trial accident board, may be provided 
for, under the legislature’s power to 
abolish statutory or common-law 
causes of action for damages for per- 
Sonal injuries. Zurich General Acci- 
dent & Fidelity Ins. Co. v. Walker, 
(Tex.Commn.App.) 35 S.W.(2d) 115 
[rev (Civ.App.) 21 S.W.(2d) 334]. 
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ing that a husband may not recover for the loss of his 
wife’s services when she is injured so as to be entitled 
to compensation has been upheld.** 
pensation act invalid for the reason that it creates a 
new remedy®® or abrogates®® or limits*? an existing 


Nor is a com- 


[f] Exemplary damages for death. 
—The legislature may, in contraven- 
tion of the common law, save the 
right of the surviving spouse or heirs 
to recover exemplary damages for an 
employee’s death from a willful act 
or omission, or gross. negligence. 
Castleberry v. Frost-Johnson Lumber 
Co., (Tex.Commn.App.) 283 S.W. 141 
[aff (Civ.App.) 268 S.W. 771]. 


33. Hilsinger v. Zimmerman Steel 
Co., 187 N.W. 498, 193 Iowa 708; Wall 
v. Studebaker Corporation, 189 N.W. 
58, 219 Mich. 434 [both lim Mackin v. 
Detroit-Timkin Axle Co., 153 N.W. 
49, 187 Mich. 8]; Houston Pipe Line 
Co. v. Beasley, (Tex.Civ.App.) 49 S. 
W.(2d) 950. 


[a] Reasons for rule.—(1) ‘‘The 
parent has no such vested right in 
the value of the minor’s services that 
the Legislature cannot take away. 
His right is based upon the minority 
of the son, and is not superior to the 
power of the Legislature to change or 
abolish.” Wall v. Studebaker Corpo- 
ration, 189 N.W. 58, 59, 219 Mich. 434. 
(2) “The [parents] by. consent to the 
general employment of the minor in 
the work in which appellant was en- 
gaged waived any right that they 
might have had to compensation for 
the loss of the minor’s services by 
injuries he might receive in the 
course of such employment, save and 
except such compensation as is pro- 
vided for therein by the Workmen’s 
Compensation Statute, with the pro- 
visions of which they were charged 
with knowledge.” Houston Pipe Line 
Co. v. Beasley, (Tex.Civ.App.) 49 S.W. 
(2d) 950, 952. 


34. Swan v. F. W. Woolworth Co., 
222 N.Y.S. 111, 129 Misc. 500. 


[a] Reason for rule.—‘I believe 
that this is a valid enactment, be- 
cause of the power of the state over 
the marital status and its rights ‘to 
control and regulate both that rela- 
tion and the property ets ee 
connected with it.’”’ Swa EF. W. 
Woolworth Co., 222 NYS. Tit, 114, 
129 Mise. 500. 


35. De May v. Liberty Foundry 
Co., 37 S-w.(2a) 640, 646, 327 Mo. 495 
[quot Cu, GEvesitv: South Buffalo R. 
Co., 94 N.E. 431, 201 N.Y. 271, 298, 34 
L.R.A.N.S. 162, Ann.Cas.1912B 156. 


“So far as the statute merely cre- 
ates a new remedy in addition to 
those which existed before it is not 
invalid. The state has complete con- 
trol over the remedies which it offers 
to suitors in its courts even to the 
point of making them applicable to 
rights or equities already in exist- 
ence. It may change the common 
law and the statutes so as to create 
duties and liabilities which never ex- 
isted before.’ Ives vy. South Buffalo 
R. Co., supra. 


36. Meese v. Northern Pac. R. Co., 
206 FE. 222 [rev on other grounds 211 
F. 254, 127 C.C.A. 622 (cert gr 34 S. 
Ct. 676, 234 U.S. 758, 58 L.Ed. 1579 
[rev 36 S.Ct. 223, 239 U.S. 614, 60 L. 
Ed. 467])] (action for death by wrong- 
ful act); Treat v. Los Angeles Gas 
& BHlectric Corporation, 256 P. 447, 
82 Cal.App. 610 (action for death by 
wrongful act); Taylor’s Adm’r v. 
Bates & Rogers Const. Co., 244 S.W. 
693, 196 Ky. 206; De May v. Liberty 
Foundry Co., 37 S.W.(2d) 640, 646, 327 
Mo. 495 [quot C.J.]. 


37. Liberato vy. Royer, 126 A. 257, 
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statutory right of action; and an act making the 
rights and remedies thereunder granted exclusive is 


not for that reason invalid.?§ 
Change in rules of evidence. 


281 Pa. 227 [aff 46 S.Ct. 373, 270 U.S. 
535, 70 L.Ed. 719]; Denning v. Quist, 
296 P. 145, 160 Wash. 681 (action by 
a workman injured by the negligence 
or wrong of one not in the same em- 
ploy). : 

38. Williams v. Blodgett Const. 
Co., 84 So. 115, 146 La. 841; Day v. 
Louisiana Central Lumber Co., 81 So. 
328, 144 La. 820; De May v. Liberty 
Foundry Co., 37 S.W.(2d) 640, 327 Mo. 
495; Shanahan v. Monarch Engineer- 
ing Co., 114 N.E. 795, 219 N.Y. 469; 
Swan v. F. W. Woolworth Co., 222 N. 
Y.S. 111, 129 Misc. 500; Basso v. John 
T. Clark & Son, 177 N.Y.S. 484, 108 
Misc. 78 [rev on other grounds 178 
N.Y.S. 877, 189 App.Div. 944]. 


39. Hawkins v. Bleakly, 37 S.Ct. 
255, 243 U.S. 210, 61 L.Ed. 678 [aff 
220 F. 378]; Hunter v. Colfax Cons. 
Coal. Co;, :154,, N:W,,..1037,. 157. .N..W. 
145, 185. lowa, 2455.,dv.ix.A,19L7D, 15, 
Ann,.Cas.1917E 803; McQueeney Vv. 
Sutphen & Hyer, 153 N.Y.S. 554, 167 
App.Div. 528. 


40. Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


41. Hawkins v. Bleakly, 37 S.Ct. 
255, 2438 U.S. 210, 61 L.Ed. 678 [aff 
220 EF. 378] (Iowa act); Hunter v. 
Colfax Cons. Coal Co., 154 N.W. 1037, 
157 N.W. 145, 175 Iowa 245, L.R.A. 
1917D 15, Ann.Cas.1917E 803. 


42. Town of New Holstein v. 
Daun, 209 N.W. 695, 191 Wis. 93. 


[a] Rule applied to subdivisions 
of state.—Town of New Holstein v. 
Daun, 209 N.W. 695, 191 Wis. 93. 


43. Chapman y. Railway Fuel Co., 
101 So. 879, 212 Ala. 106; Industrial 
Commission v. Hammond, 236 P. 1006, 
77 Colo. 414;. Shea v. North Butte 
Mining Co., 179 P. 499, 55 Mont. 522; 
Sexton v. Newark Dist. Tel. Co., 86 A. 
451, 84 N.J.Law 85, 95 [aff 91 A. 1070, 
86 N.J.Law 701]. 


“Perhaps the real complaint of the 
prosecutor is that the legislature by 
paragraph 9 has created a presump- 
tion that, with respect to contracts 
of hiring made after the act becomes 
effective, the parties are acting un- 
der the second section, if one or the 
other does not then or before the 
accident expressly elect ‘to operate 
under the first. It cannot be doubted 
that under our industrial conditions 
and in order to avoid much confu- 
sion and unproductive litigation, it 
may well have been considered prop- 
er to establish some presumptive rule 
as to an election between section 1 
and section 2 of the act. It can make 
no practical difference whether the 
presumption is that the contract of 
hiring is subject to section 1 or to 
section 2, or whether both employer 
and employee are required to enter 
into some express contract accepting 
one or the other of the statutory al- 


It is within the prov- 
ince of the legislature to change existing rules as 
to presumptions and burden of proof,*® or to estab- 
lish such rules;4° hence a statute is not invalid for 
the reason that it places the burden on the employer 
to show that the injury was not the result of his neg- 
ligence,*? or that, an injured minor would probably 
not earn more than a certain amount after major- 
ity,*? or for the reason that it creates a presumption 
as to the acceptance of its terms,** so long as the.pre- 
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sumption is not unreasonable and not conclusive of 
the rights of the parties,** or as to the fact that a - 


claim comes within the provisions of the act,*® or as 


‘ 


ternatives. The latter course would 
naturally involve a very great amount 
of labor and trouble, especially on the 
part of employees. The legislature 
has seen fit to adopt a presumptive 
rule, leaving the parties to overcome 
the presumption by their own act, if 
they desire to do so. It has also seen 
fit to adopt the presumption in favor 
of section 2, no doubt because it was 
thought that that offered the fairest 
basis for both employer and employee. 
It would have been quite as compe- 
tent for the legislature to have adopt- 
ed either of the other. alternatives 
suggested, but in its wisdom it has 
not seen fit to do so. Really, the 
matter comes down to a question of 
presumption or burden of proof, which 
it is entirely within the control of the 
legislature to regulate so long as the 
parties are left entirely free to make 
whatever contract they choose, as 
they are in this case. We are, there- 
fore, of the opinion that, as against 
the objection [depriving employer of 
property without due process of law] 
stated, section 2 is constitutional.” 
Sexton v. Newark Dist. Tel. Co., su- 
pra. 


44. Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


45. McQueeney v. Sutphen & Hyer, 
153 N.Y.S. 554, 167 App.Div. 528. '’ 


46. Woodward Iron Co. v. Jones, 
116 So. 425, 217 Ala. 361; Ex parte 
Thomas, 96 So. 233, 209 Ala. 276; State 
v. District Court of Hennepin County, 
166 N.W. 772, 139 Minn. 409. ‘ 


[a] Conclusive presumption of de- 
pendency: (1) Of wife. Ex ‘parte 
Thomas, 96 So. 238, 209 Ala. 276; State 
v. District Court of Hennepin Coun- 
ty, 166 N.W. 772,139 Minn. 409. (2) 
Of child. Ex parte Thomas, supra. 


47. Grand Rapids Lumber Co. v. 
Blair, 157 N.W. 29, 190 Mich. 518. 


48. U.S.—Boston & M. R. R. V. 
Armburg, 52 S.Ct. 336, 285 U.S: 334, 
76 L.Ed. 729 [aff 177 N.B. 665, 276 
Mass. 418, 80 A.L.R. 1408, and cert 
gr 52 S.Ct. 44, 284 U.S. 609, 76 L.Ed. 
521] (Massachusetts act); Cudahy 
Packing Co. of Nebraska v. Parra- 
more, 44 S.Ct. 153, 263 U.S. 418, 68 
L.Ed. 366, (30°:A.L.R. 532, [aff 20% P. 
148, 60 Utah 161, 28 A.L.R. 1394, and 
cert den 43 S.Ct. 94, 260 U.S. 733, 67 
L.Ed. 487, 30 A.L.R. 532] (Utah act); 
Hawkins v. Bleakly, 37 S.Ct. 255; 243 
U.S. 210, 61 L.Ed. 678 [aff 220 F. 378] 
(sustaining Iowa act); New York 
Cent. R. Co..v. White, 37 S.Ct. 247, 243 
U.S. 188, 61 L.Ed. 667, L:R.A:1917D 1, 
Ann.Cas.1917D 629 (sustaining New 
York act). 


Ala,—Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 


Ill.— Strom v. Postal Tel. Cable Co., 


PU NSS Se o7 2 EO LIE Sass Sab tetat aye 
Big Muddy Coal, ete., Co., 105 N.E. 
289, 263 Ill. 480; Crooks v. Tazewell 


to dependency.*® A provision construed as making 
proof of the amount of compensation paid to the 
workman prima facie evidence of damages in an ac- 
tion against a third party charged with the injury 
has been held constitutional.** 


[§ 25] 4. Abrogation of Common-Law Defenses. 
Compensation acts are not invalidated by the fact 
that they abrogate, modify, or restrict the defenses 
of contributory negligence, assumed risk, and negli- 
gence of a fellow servant, or any of them,** the rea- 


x 
Coal Co., 105 N.E. 132, 263 Ill. 343, 
Ann.Cas.1915C 304;~Deibeikis v. Link 
Belt Co., 104 N.E. 24, 261 Ill. 454, Ann. 
Cas.1915A 241; Armour & Co. v. In- 
dustrial Board of Illinois, 197 I1l.App. 
363 [aff 114 N.E. 178, 275 Ill. 328]. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D ‘15, Ann.Cas. 
1917E 803. 


Kan.—Hovis v. Cudahy Refining Co., 
148 P. 626, 95 Kan. 505 (L. [1911] ¢ 
218 § 46). 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571. 


Mich.—Wood v. Detroit, 155 N.W. 
592, 188 Mich, 547, L.R.A.1916C 388. 


Minn.—Matheson vy. Minneapolis St. 
R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


Mont.—Shea v. North Butte Mining 
Co.,, 179 P. 499,55 Mont.’ 522. 


N.H.—Wheeler v. Contoocook Mills 
Corp., 94 A. 265, 77 Nw. 551. 


N.J.—Brost v. Whitall Tatum Co., 
99 A. 315, "89 Nid law-'53i, R.A, 
1917D 71; Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701]. 


N.D.—State v. Hagan, 175 N.W. 372, 
44 N.D. 306. : 


_ @Ohio.—State v. Creamer, 97 N.E. 
602, 85 Ohio St. 349, 39 L.R.A.N.S. 694; 
Zamkehr v. Diamond Portland Cement 
Co;, 14 Ohio N.P.N.S. 166. 


Okl.—Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52. 


*Or.—Evanhoff v. State Industrial 
Acc. Commn., 154 P. 106, 78 Or. 503. 


Pa.—Anderson v. Carnegie Steel 
Co., 99 A. 215, 255 Pa. 338. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Tex.—Middleton v. Texas Power, 
ete.;, Cos 185,5SiW: 556, 108 Pex. 96. 
Consumers’ Lignite Co. v. Grant, (Civ. 
App.) 181 S.W. 202. 


Wash.—State v. Clausen, 117 P. 
1101, 65 Wash. 156, 37 L.R.A.N.S. 466. 


W.Va.—Watts v. Ohio Valley Elec- 
tric R. Co., 88 S.E. 659, 78 W.Va. 144; 
De Francesco v. Piney Min. Co., 86 S. 
BH. 777, 76 W.Va. 756. 


Wis.—Booth Fisheries Co. v. Indus- 
trial Commn,. of Wisconsin, 200 N.W. 
775,185 Wis. 127;3* Borgnis v. Falk 
Co., 1383. N.W. 209, 14%. Wis. 327, 37 
L.R.A.N.S. 489. 


See In re Opinion of Justices, 96 
N.E. 308, 209 Mass. 607 (where the 
court confined its decision to the va- 
lidity of the statute as meaning con- 
tributory negligence or negligence on 
the part of a fellow servant falling 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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son being that there is no.vested interest or prop- 
erty in a mere rule of the common law*® and that 
these defenses, being based merely on judicial deci- 
sions, are within the power of the legislature to abol- 
ish or to modify.5° While by the great weight of au- 
thority the three defenses mentioned have been re- 


short of the serious or willful miscon- 
duct which under the statute would 
auniye an employer of compensa- 
ion): 


“That the defenses mentioned may 
be entirely abolished, or abolished 
as to certain classes of employments 
only, is too well settled to require 
argument.” Matheson v., Minneapolis 
St. R. Co., 148 N.W. 71, 126 Minn. 286, 
290, L.R.A.1916D 412. To same effect 
Booth Fisheries Co. v. Industrial 
Commn. of Wisconsin, 200 N.W. 775, 
777, 185 Wis. 127. 


{a] Establishment of changed 
public policy.—‘“‘At a time when in- 
dustries of all kinds were compara- 
tively simple and free from danger, 
when employees of a common master 
were few in number and generally 
acquainted with each other, and when 
a personal injury action was a rari- 
ty, it was thought not to be unrea- 
sonable that an employee should as- 
Sume those simple risks which were 
plainly before him, and should not be 
heard to:complain if he were in- 
jured by the careless act of a fellow- 
workman by whose side he had con- 
tinued to work when he must have 
well known the nature and habits of 
the man. The precedent once made 
was generally followed, until it be- 
came buttressed by a multitude of de- 
cisions in practically all of the juris- 
dictions whose jurisprudence is found- 
ed upon the English common law. 
But, as has been pointed out earlier 
in this opinion, the conditions sur- 
rounding employer and employed have 
vastly changed during the last half 
century, and now the legislature hav- 
ing become convinced that new condi- 
tions call for a change in the rules of 
liability, have declared that such a 
change shall be made. They have 
changed the rule established by the 
courts because they deem another 
rule better fitted to deal with the 
problems of the time, or, in other 
words, because they deem it best to 
establish a changed public policy.” 
Borgnis v. Falk Co., 133 N.W. 209, 147 
Wis. 327, 352, 37 L.R.A.N.S. 489. 


{[b] Rule limited.—‘The Legisla- 
ture, within the exercise of its police 
powers, in enacting a compulsory 
Compensation Act, may abrogate com- 
mon-law defenses so long as 
its action in that regard is not arbi- 
trary, unjust, or unreasonable.” State 
v. Hagan, 175 N.W. 372, 373, 44 N.D. 
306. 


49. U.S:—Hawkins v. Bleakly, 37 
Sit... 255, 243° U.S. °210, 61 L.Ed. 678 
[aff 220 F. 378]; New York Cent. R. 


Co. v. White, 37° S.Ct. 247, 243 U.S. 
188, 61 L.Ed. 667, L.R.A.1917D 1, Ann. 
Cas.1917D 629. 


Ala.—Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 


IlL—Armour & Co. v. Industrial 
Board of Hiinols, 197 Ill.App. 363 [aff 
114 N.E. 178, 275 I]. 328]. 


Ky.—Greene v. Caldwell, 
648, 170 Ky. 571. 


Minn.—Matheson v. Minneapolis St. 
R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


N.J.—Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701]. 
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N.D.—State v. Hagan, 175 N.W. 372, 
‘44.N.D. 306. 


Okl.—Adams v. Iten Biscuit Co., 
162 P. 938, 63 Okl. 52. 


Pa.—Anderson. v. Carnegie Steel Co., 
99 Ax 215, 256) Pa. 5 


Tex.—Middleton v. teas Power, 
ete, JCoy} 185)'S.W. 556,°108 Tex. 96, 
Consumers’ Lignite Co. vy. Grant, (Civ. 
App.) 181 S.W. 202. 


W.Va.—Watts v. Ohio Valley Elec- 
AS okt. Co., 88 S.E. 659, 661, 78 W.Va. 


“A person has no property, no vest- 
ed interest, in any rule of the com- 
mon law. That is only one of the 
forms of municipal law, and is no 
more sacred than any other. Rights 
of property which have been created 
by the common law cannot be taken 
away without due process; but the 
law itself, as a rule of conduct, may 
be changed at the will, or even at 
the whim, of the Legislature, unless 
prevented by constitutional limita- 
tions. Indeed, the great office of 
statutes is to remedy defects in the 
common law as they are developed, 
and to adapt it to the changes of time 
and circumstances.” Watts v. Ohio 
Valley Electric R. Co., supra [quot 
Mondou v. New York. etc., R. Co., 32 
S.C. 169, 223 U.S. 1, 50, 56 I.Ed. 32 
38 L.R.A.N.S. 44, which sustained the 
Federal Employers’ Liability Act 
which denied the same defenses to an 
interstate carrier]. 


50. U.S.—Hawkins v. Bleakley, 220 
Hi308 [afi 82 S.Ct) 255, 243. UeS7-210; 
61 L.Ed. 678]. 


Ala.—Chapman y. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 


Ill.—Deibeikis v. Link-Belt Co., 104 
mh 211, 261 Ill. 454, Ann.Cas.1915A 


Mass.—In re Opinion of Justices, 
96 N.E. 308, 209 Mass. 607, ; 


Pa.—Anderson v. Carnegie Steel Co., 
99 A. 215,255 Pa. 33. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Wis.—Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. 327,.37 L.R.A.N.S. 489. 


“The rules of law relating to con- 
tributory negligence and assumption 
of the risk and the effect of negli- 
gence by a fellow servant were es- 
tablished by the courts, not by the 
Constitution, and the Legislature may 
change them or do away with them 
altogether as defenses (as it has to 
some extent in the employers’ liabil- 
ity act) as in its wisdom in the exer- 
cise of powers entrusted to it by the 
Constitution it deems will be best for 
the ‘good and welfare of this Com- 
monwealth.’’’ In re Opinion of Jus- 
tices, supra. 


fa] “Bach of these defenses first 
crept into the law by slight recog- 
nition and then grew and developed 
by judicial decisions without the aid 
of legislation. And it cannot be se 
that, simply because such became rec- 
ognized as the law by judicial de- 
cisions, they cannot be abridged or 
denied by legislation. The same is 


| true of the doctrine of fellow serv- 


ants. That doctrine never was at- 
firmed py legislation except impiied- 
ly, and impliedly only because of 
legislative action denying such a de- 


[71 C.J.] 275 


garded as on the same basis, and have been discussed 
together,®! the attention of the courts has been spe-- 
cifically directed to the defense of assumption of 
risk in some instaneces,®? and it has been held that 
this defense is subject to the legislative control to a 
more limited degree than the others.®* 


fense as to railroads and some other 
hazardous employments. All lawyers 
know that the court-made rule in 
Iowa, for a long time maintained but 
against the decided weight of author- 
negligence. Most. of the appellate 
courts hold otherwise, holding that it 
ity, is that the injured person must 
show that he was without fault or 
is a defense only. United States 
courts sitting in Iowa, as well as in 
all the ‘other states, hold that it is 
defensive only and requires the de- 
fendant to show by a preponderance 
of testimony that the injured man or 
deceased contributed to the injury. 
For a long time many of the states 
had the rule of comparative negli- 
gence, and now in some instances Io- 
wa has such a rule. But in none of 
these matters is there any vested 
right for or against any of these de- 
fenses or burdens placed upon the 
plaintiff. They closely belong to or 
inhere in police regulations for the 
preservation of life and limb and are 
within the legislative powers of the 
state, and in interstate commerce 
matters within the powers of Con- 
gress.’ Hawkins yv. Bleakley, 220 F. 
378, 381 [aff 37 S.Ct. 255, 243 U.S. 
210, 61 L.Ed. 678]. 


51. See cases supra note 48. 
52. Strom v. Postal Tel.. Cable Co., 
111 N.E. 555, 271 Ill. 544; Hunter v- 


Colfax Cons. Coal Co., 154 N.W. 1037, 
1066, 157 N.W. 145, 175 Iowa 245, 
L.R.A.1917D 15, Ann.Cas.1917E 803. 


“As to the elimination by the act 
of various defenses resting on risks 
assumed by the employee the taking 
of such defenses has been generally 
held to be within the power of the 
Legislature.” Hunter v. Colfax Cons. 
Coal Co., supra. 


53. Ives v. South Buffalo R. Co., 
94 N.H. 4381, 201 N.Y. 271, 289, 34 
L.R.A.N.S. 162, Ann.Cas.1912B 156. 
But see Jensen v. Southern Pac. on 
109 N.E. 600, 215 N.Y. 514, 527, LRA 
1916A 403, Ann.Cas.1916B 276 [rev 
on other grounds 37 S.Ct. 524, 244°°U. 
S. 205, 61 L.Ed. 1086, L.R/A.1918C 451, 
Ann.Cas.1917E 900] (where the court, 
in sustaining the later New York act, 
L. [1914] c 41, said: ‘No one doubts 
that the doctrine of assumption of 
risk and the fellow-servant doctrine 

. developed by the courts under 
different conditions than those now 
prevailing, may be limited or entire- 
ly abrogated by the legislature’). 


“Statutory modifications of the ‘fel- 
low-servant’ rule and the law of ‘con- 
tributory negligence’ are clearly with- 
in the legislative power. These doc- 
trines, for they are nothing more, 
may be regulated or even abolished. 
This is true to a limited extent as to 
the assumption of risk by the em- 


ployee.’ Ives v. South Buffalo R. Co., 
supra. 
[a] Against weight of authority. 


—‘As to the right to abolish the de- 
fense of assumption of risk, it is 
enough to say here that the great 
weight of authority is against the 
New York position” [as announced 


in Ives v. South Buffalo R. Co., 94 
N.E. 431, 201 NOY. 1271 4. Lak, ALINE S) 
162, Ann.Cas.1912B 156]; State v. 


Creamer, 97 N.E. 602, 85 Ohio St. 349, 
396, 39 L.R.A.N.S. 694. 


Contractual and voluntary assump- 
ee ee risk distinguished see infra 
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Nonhazardous industries. 


hazardous in their nature.5* 


[§ 26] 5. Absence of Hearing or Notice of Hear- 
The fact that an administrative 
board is allowed to take testimony relative to a claim 
for compensation without notice to either party is not 
a denial of due process of law,®® nor is a provision 
for the rendering of judgment by a court, without 
prior notice, in accordance with the award of an in- 
A provision that, if an injured 


ing or Judgment. 


dustrial board.5® 


54. Borgnis v. Falk Co., 133 N.W. 
Fee 147 Wis. 327, 353, 3% L.R.A.N.S. 


“There may be a less persuasive 
reason for the change in the case of 
the latter class of industries, but 
this does not deprive the legislature 
of the power to make it.’”’, Borgnis v. 
Falk Co., supra. 


55 Borgnis v. Falk Co., 133 N.W. 
209, 147 Wis. 827, 363, 37 L.R.A.N.S. 
489. But see Guerra v. Workmen’s 
Relief Commission, 29 Porto Rico 473, 
475 (holding that, where the act con- 
tains ‘‘no definite requirement for no- 
tice of the proceedings,” failure of the 
commission to exercise its inherent 
power to give notice is a denial of 
due process of law). 


“Objection 1s made to those clauses 
of sec. 2394-16 which provide for the 
giving of notice of claim by mail, 
and allow testimony to be taken 
without notice to either party, and 
the claim is made that this is not 
‘due process of law.’ Were the Com- 
mission a court these objections 
would probably deserve serious con- 
Sideration, especially the latter one. 
But, as we have seen, the Commis- 
sion is an administrative board mere- 
ly. It is common knowledge that 
such boards are frequently given pow- 
er to investigate and determine facts 
without notice to the parties of each 
successive step in the proceedings. 
The proceedings before such boards 
are not expected to be as formal and 
cumbrous as the proceedings of 
courts; indeed, the greater flexibility 
which such bodies must possess if 
they ar2 to discharge their duties 
seems to demand greater freedom of 
action. If notice, either actual or con- 
structive, of the commencement of 
the proceedings before such a body 
be required to be given to the parties 
interested and they be given full and 
free opportunity to be heard and a 
sent evidence, it is generally held 
sufficient, even though notice of in- 
termediate steps in the proceeding be 
not required or given. Schintgen v. 
La Crosse, 94 N.W. 84, 117 Wis. 158. 
In case of a board like the present, 
which only acts on the rights of par- 
ties who have consented that it may 
so act, the reason of the rule is far 
stronger.” Borgnis v, Falk Co., su- 
pra. 


56. Grant Coal Mining Co. v. Cole- 
man, (Ind.) 179 N.E. 778; Grasselli 
Chemical Co. v. Simon, 166 N.E. 2, 
201 Ind. 41. See Raggi v. H. G. Christ- 
man Co., 151 N.E. 833, 834, 92 Ind.App. 
337 (where the court said: “Every 
employer and every employee’ who 
fails to exempt himself from the pro- 
visions of the Compensation Law 
thereby constructively agrees to be 
bound by all the provisions of that 
law. . . . One of the provisions of 
that law, to which the parties thus 
agree, is that, in an appropriate case, 


The power of the leg- 
‘islature to abrogate the defenses under discussion is 
not confined to the more hazardous industries, but 
may be lawfully exercised as to those which are less 
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workman shall not receive medical care with reason- 
able promptness after the occurrence of the injury, 
or at any time during his treatment, the local aid 
board may so provide at the expense of his employer 


is valid, although not making notice and hearing a 


an award by the Industrial Board may 
be reduced to a judgment without 
Summons or any other prior notice 
from the court’’). 


57. Wikenbarry Vv. Northport 
Smelting & Refining Co., 208 P. 32, 
120 Wash. 508. 4 


[a] Reason for rule.—‘‘The em- 
ployer... ee Canbot. bes. finalby, 
charged with the cost of the care of 
a workman treated by another than 
the contract physician until he has 
had an opportunity ,to question the 
necessity. for the wie ce of care, the 
amount of the charges, and the regu- 
larity of the proceedings of the 
board. He may make these defenses 
in an action to recover the eost, and 
this answers all of the requirements 
of due process of law.’’ Hikenbarry v. 
Northport Smelting & Refining Co., 
208 P. 32, 34, 120 Wash. 508. 


58. Class legislation generally see 


Constitutional Law §§ 855-873. 


59. U.S.—Crowell v. Benson, 52 S. 
Ct. 285, 285 U.S. 22, 76 L.Ed. 598 [aff 
45 F.(2d) 66 (aff 33 F.(2d) 137 and 38 
F.(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1430]; Ward 
& Gow v. Krinsky, 42 S.Ct. 529, 259 
U.S. 508, 66 L.Ed. 1033, 28 A.L.R. 1207 
[aff 132 N.E. 878, 231 N.Y. 525] (New 
York act); Lower Vein Coal Co. v. 
Industrial Board of Indiana, 41 S.Ct. 
252, 255 U.S. 144, 65 L.Ed. 555 (In- 
diana act); Middleton v. Texas Power 
& Light Co., 39 S.Ct. 227, 249 U. S. 152, 
63 L.Ed. 527 [aff-(Civ.App.) 188 S.W. 
276 (rev (Civ.App.) 178 S.W. 956 [rev 
185 S.W. 556, 108 Tex. 96])] (Texas 
act); Jeffrey Mfg. Co. v. Blagg, 35 
S.Ct. 167,, 235 \ULS! 571,59. Bas 364 
(Ohio act); Johnston y. Kennecott 
Copper Corp., 248 F, 407, 160 C.C.A. 
417 (Alaska act). 


Alaska.—Johnston  v. 
Copper Corp., 5 Alaska 571. 


Ill.—Marshall Field & Co. v. Indus- 
trial Commission of Illinois, 120 N.E. 
773, 285 Ill. 333; Casparis Stone Co. 
v. Industrial Board of Illinois, 115 N. 
E. 822, 278 Ill. 77. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 808. See Hilsinger v. Zimmer- 
man Steel Co., 187 N.W. 493, 193 Iowa 
708 (apparently supporting the rule). 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


Mo.—Waterman vy. Chicago Bridge 
& Iron Works, 41 S.W.(2d) 575, 328 
Mo. 688. 

Nev.—Nevada Industrial Commis- 
sion v. Washoe County, 171 P. 511, 41 
Nev. 4387. 


Utah.—Salt Lake City v. Industrial 
Commission, 199 P. 152, 58 Utah 314, 
LSAT LR. 259) 


Wyo.—Ideal Bakery v. Schryver, 299 


Kennecott 


condition precedent to the granting of the relief.®7 


[§ 27] F. Class Legislation and Equal Protection 
of Laws—1l. Unjust Classification.®® 
of the legislature as to the persons to whom and the 
occupations to which a compensation act shall extend 
will not be interfered with by the courts so long as 
the classification is not arbitrary or unreasonable.5? 
Primarily, the fundamental classification common to 


The diseretion 


P. 284, 48 Wyo. f08; Zancanelli v. 
Central Coal & Coke Co., 173 P. 981, 25 
Wyo. 511. 


See American Coal Co. v. Allegany 
County Comrs., 98 A. 143, 128 Md. 564 
(sustaining an act for the establish- 
ment of a fund for the relief of em- 
ployees injured in coal and clay min- 
ing in two counties of the state); Fox 
v. Dunning, 255 P. 582, 586, 124 Okl. 
228; New Amsterdam Casualty Co. v. 
Rinehart & Donovan Co., 255 P. 587, 
124 Okl. 227 (both holding that “there 
is a sufficient distinction between the 
parties affected so as to eliminate the 
objection to it as being class legisla- 
tion’). 

“The power to classify is prima- 
rily in the Legislature, that the courts 
accord it the widest latitude in per- 
forming this function, and that a 
classification adopted by it will be 
sustained unless it is so palpably ar- 
bitrary as that there is no room for 
doubt that discretion has been abused 
by indulging in an unjustifiable dis- 
crimination.” Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1053, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. To same effect 
Casparis Stone Co. v. Industrial Board 
of Illinois, 115 N.E. 822, 823, 278 Ill. 


[a] ‘There is a strong presump- 
tion that a Legislature understands 
and correctly appreciates the needs of 
its own people . . and that its 
discriminations are based on adequate 
grounds.” Middleton v. Texas Power 
& Light Co., 39 S.Ct. 227, 229, 249 U.S. 
152, 638 L.Ed. 527 {aff (Civ.App.) 188 
S.W. 276 (rev (Civ.App.) 178 S.W. 
956 [rev 185 S.W. 556, 108 Tex. 96])]. 


[b] Police regulations.—‘It is well 
settled that neither the clause of the 
state constitution prohibiting class 
legislation, nor the clause of the 
fourteenth amendment to the consti- 
tution of the United States relating to 
the equal protection of the laws, takes 
from the state the power to classify 
in the adoption of police regulations. 
The limitations imposed admit of a 
wide discretion in this respect, and 
avoid only what is done without any 
reasonable basis; that is, such regu- 
lations as are in their nature arbitra- 
ry.’ State v, Clausen, 117 P. 1101, 65 
Wash. 156, 196, 37 L.R.A.N.S. 466. 


[c] Extrahazardous occupations.— 
“The Legislature had the undoubted 
power to prescribe by its enactment 
what occupations are extrahazardous” 
under a workmen’s compensation act. 
Page v. New York Realty Co., 196 P. 
871, 874, 59 Mont. 306. 


[d] Compulsion as to counties (1) 
held reasonable. Nevada Industrial 
Commission vy. Washoe County, 171 
P. 511, 41 Nev. 437.. (2) But see in- 
fra § 31 text and note 51. 


[e] Contractor’s liability to sub- 
contractor’s employees.—A provision 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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all of the elective acts, making a distinction between 
those employers or employees who elect to come with- 
in the operation of the act and those who choose to 
remain without, has been sustained ;®° and a statute, 
elective as to both employers and employees, is not 
improper because the results of a failure to accept 
the act are not identical in the case of each.®+ 
ther, a statute may, without violating any constitu- 


that one who undertakes to do or have 
done extrahazardous work shall be li- 
able for compensation to the em- 
ployees of his subcontractor if he 
fails to require the latter to insure 
the compensation, or enters into a 
fraudulent scheme to avoid responsi- 
bility therefor, is not unconstitutional 
as making an unreasonable and arbi- 
trary elassification as to the principal 
contractor. Parker-Washington Co. 
v. Industrial Board of Illinois, 113 N. 
E. 976, 274 Ill. 498. 


[f] Classification of working mem- 
ber of partnership receiving wages, 
irrespective of profits, as an employee, 
within the scope of the application of 
the Compensation Act, is constitution- 
al. Johnson v. Industrial Accident 
Commission, 244 P. 321, 198 Cal. 234. 


{g] Class legislation.—Some deci- 
sions relying on other authorities 
have declared statutes good as against 
the objection that they were discrim- 
inatory or class legislation without 
specific discussion. Young v. Dun- 
can, 106 N.E. 1, 218 Mass. 346; Mem- 
phis Cotton Oil Co. v. Tolbert, (Tex. 
Civ.App.) 171 S.W* 309. 


60. Middleton v. Texas Power & 
Light Co., 39 S.Ct. 227, 249 U.S. 152, 
63 L.Ed. 527 [aff (Civ.App.) 188 S.W. 
276 (rev (Civ.App.) 178 S.W. 956 [rev 
185 S.W. 556, 108 Tex. 96])] (Texas 
act); Keeran v. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 413; Matheson v. Minne- 
apolis St. R._Co., 148 N.W. 71, 126 
Minn. 286, L.R.A.1916D 412; Borgnis 
v. Falk Co., 133 N.W. 209, 147 Wis. 
327, 353, 37 L.R.A.N.S. 489 (where the 
court, in discussing the abolition of 
the defenses of assumption of risk 
and negligence of a fellow servant by 
L. [1911] ¢ 50, said: ‘‘The two de- 
fenses are preserved intact to employ- 
ers who elect to come under the law 
and taken away from those who do 
not so elect. The rules governing 
classification are familiar and are in 
brief as follows: It must be based on 
substantial distinctions which make 
real differences; it must be germane 
to the purposes of the law; it must 
not be limited to existing conditions 
only; and must apply equally to each 
member of the class. It seems to us 
that this classification fully meets 
these requirements. Certainly there 
will be very real differences between 
the situation of the employer who 
elects to come under the law and the 
employer who does not. If the con- 
senting employer only employs work- 
men who also elect to come under 
the law, he can never be mulcted in 
heavy damages, and will know when- 
ever an employee is injured practi- 
cally just what must be paid for the 
injury. Surely this is a different 
situation from the situation of the 
mian who is liable to be brought into 
court by an injured employee at any 
time and obliged to defend common- 
law actions upon heavy claims un- 
liquidated in their character, the out- 
come of which actions none can fore- 
tell. On the other hand, if, as seems 
quite likely, the greater part of the 
consenting employer’s workmen con- 
sent but some do not, and these lat- 
ter are still retained in the employ- 
ment, the same considerations will 
apply with somewhat less force. On 
the one hand there is a class of con- 


; 
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subdivisions are 


senting employers employing wholly 
or largely consenting workmen, and 
having definite and fixed obligations 
to their workmen in case of injury. 
On the other hand is a class of non- 
consenting employers who have no 
such fixed obligations in case of in- 
jury to their workmen, but choose to 
meet every such workman in court 
and fight out the question of liabil- 
ity. There seems a very robust dif- 
ference between these two classes. 
But after all there is another distinc- 
tion which seems perhaps more satis- 
factory: the consenting employer has 
done his share, and it must be consid- 
ered a considerable share, in render- 
ing successful the legislative attempt 
to meet and solve a difficult social and 
economic problem. Even if it be true 
(which, as before stated, is not decid- 
ed) that he may not be compelled un- 
der our constitutions, state and na- 
tional, to assist in the solution of this 
problem, still does not his voluntary 
act in giving that assistance consti- 
tute a substantial distinction, making 
a real difference of situation between 
him and the employer who refuses his 
aid—a difference which justifies a 
difference in treatment?”). Compare 
Sayles v. Foley, 96 A. 340, 345, 38 R. 
I. 484 (where the court, in discussing 
the changes in the right of action 
and the defenses resulting from the 
choice of the employer or the em- 
ployee as to coming under the act, 
said: “The respondents treat the dif- 
ferences in situation thus resulting 
as a classification by the law itself. 
Some courts have so treated it. We 
question the correctness of this. 
Without, however, definitely passing 
on the point, it will at present suffice 
to call attention to the fact that 
whatever of inequality results as to 
different employees arises from the 
fact that the abolishing of the three 
defenses of the employer is not made 
universal, but is limited to actions 
against employers who do not accept 
the compensation scheme of the act. 
The benefit to the employee results 
from and is wholly incidental to the 
depriving of the employer of what 
hitherto has been held to be his right. 
The employee is deprived of no prior 
existing right’). 


[a] Distinction not arbitrary.— 
“The defenses of contributory negli- 
gence, assumption of risk, and neg- 
ligence of a fellow servant were 
doubtless abrogated in the cases 
specified, and not abrogated in other 
cases, to induce an acceptance of the 
provisions of part 2 of the act. But, 
notwithstanding this purpose, the act 
permits any employer to place him- 
self within either class of employers 
at his election, and to change from 
one to the other if he so desires; it 
also permits any employee to place 
himself within either class of em- 
ployees at his election, and to change 
from one to the other if he so de- 
sires. Such legislation is not dis- 
criminatory and is not inhibited by 
the Constitution. Furthermore, if its 
validity rested upon the distinction 
between the two classes of employers 
and the distinction between the two 
classes of employees, we could not 
say that such distinction is so fanci- 
ful and arbitrary, or so wanting in 
substance, that the legislature is pro- 
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tional inhibition, be made elective as to private em- 
ployers and compulsory as to municipal employers,*? 
or compulsory as to only one type of private employ- 
er.6 An insurance act applicable to the state and 
the municipalities as well as to private employers 
may, without being invalid, provide that amounts 


insurance fund by the state and its 
to be ascertained by a method dif- 


hibited from applying rules to one 
class which it does not apply to the 
other.” Mathison vy. Minneapolis St. 
R. Co., 148 N.W. 71, 126 Minn. 286, 
294, L.R.A.1916D 412. 


61. Hawkins v. Bleakley, 37 S.Ct. 
255, 243 U.S, 210, 61 L.Ed: 678 [aff 
220 F. 378] (lowa act); Hunter v. Col- 
fax Cons. Coal Co., 154 N.W. 1037, 
1058, 157 N.W. 145, 175 Iowa 245, L. 
R.A.1917D 15, Ann.Cas.1917E 803. 


“We are asked to hold that the 
statute contains an improper classi- 
fication and an arbitrary differentia- 
tion because, as is claimed, if em- 
ployer and employee both reject, the 
employee none the less takes the ben- 
efit of the act, and that where the 
master accepts and the employee re- 
jects, the one who rejects gets as 
much as the one who accepts. .. . 
We find this to be the situation: 
Section 5 provides that where both 
reject, the liability of, the employer 
Shall be the same as though the 
employee had not rejected. But this 
does not stand alone. For paragraph 
B of section 3 provides that if the 
employee rejects, he must suffer, in 
his suit for injury, that the employer 
may plead and rely upon ‘any and all 
defenses, including those at common 
law, and the rules and defenses of 
contributory negligence, assumption 
of risk, and fellow servant,’ with cer- 
tain limitations, and section 10 is 
that compensation under the act is 
to be awarded only if both have done 
what amounts to acceptance of the 
act. _Construing all together, it is 
found that the act does penalize the 
employee who rejects. That the pen- 
alties imposed upon the master and 
the servant may not be precisely the 
Same is, aS will presently be seen, 
not vital, and does not sustain the 
broad assertion made that an arbi- 
trary difference is created as to the 
consequences of conduct which is, in 
substance, alike. It may be well 
said, in passing, that such differences 
as do exist are suStained by the quite 
generally accepted doctrine that the 
treedom to contract is only in theory 
enjoyed by the employee as fully as 
by his employer, and that the police 
power may be invoked to sustain some 
differentiations in favor of the em- 
ployee, on the theory that this is a 
method of protecting him for the pub- 
lic good against the actual inequality 
between him and his’ employer.” 
Hunter vy. Colfax Cons. Coal Co., su- 
pra. 


62. Wood v. Detroit, 155 N.W. 592, 
188 Mich. 547, L.R.A.1916C 388 (so 
holding since the imposition of the 
law on municipalities works no in- 
vasion of private rights, as the bur- 
den assumed by such corporations is 
distributed immediately and finally on 
the community, subject to be taxed to 
raise the funds necessary to com- 
pensate the injured workmen). 


63. Lower Vein Coal Co. v. Indus- 
trial Board of Indiana, 41 S.Ct. 252, 
254, 255 U.S. 144, 65 L.Ed. 555 (where 
the court said of an Indiana act man- 
datory as to all coal mining compa- 
nies and to municipal corporations, 
and permissive as to all other em- 
ployers: ‘That coal mining has pe- 
culiar conditions has been quite uni- 
versally recognized and declared”). 


- 
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ferent from that prescribed in the case of other em- 
ployers;** and a difference in the modes by which 
employers and employees may indicate their election 
to come under the act is not objectionable on the 
constitutional ground that it discriminates;®* yor is 
a statute under which certain employers are conclu- 
sively presumed to be under it unless they file an 
election to the contrary, while others are not under 
it unless they file an election to be, invalid as special 
and class legislation and as granting special privi- 
leges and immunities to some which are denied oth- 
ers.°® So the legislature may establish a measure of 
duty owing to a public employee different from that 
owing to a citizen who is not in the public service.°®? 
A provision for a penalty in the form of the fixing of 
a reasonable attorney’s.fee by the court as part of a 
judgment granted to an injured employee whose em- 
ployer has failed to secure the payment of compen- 
sation has been held not to manifest a hostile dis- 
' erimination against employers as a class;*® and one 
imposing an additional award where death results 
from the employer’s failure to comply with a spe- 
cific requirement, and providing for recoupment of 
the additional award by the employer to the state 
fund, involves no unreasonable classification.°®” A 


WORKMEN’S COMPENSATION ACTS 


[§ 27 


statute authorizing state charity hospitals to charge 
for services rendered to a patient who comes within 
the compensation laws, and making the patient, his 
employer, and the latter’s insurer liable for the 
charges, has been held not an arbitrary and unreason- 
able discrimination against them.*° : 


Hazardous occupations. A statute is not invalid 
because its operation is restricted to certain occu- 
pations designated as hazardous,‘! or to a single in- 
dustry of this character,’? nor because it classifies as 
hazardous any employment in which four or more 
workmen or operatives are regularly employed.7* 
And, although an act confined to extrahazardous oc- 
cupations is subject to the construction that it allows 
workmen employed in such industries the benefit of 
the act when injured outside the line of their duties 
or when engaged in the business of the employer in a 
capacity not affected by its peculiar hazards, it is 
not for that reason void as class legislation or as de- 
priving of the equal protection of the laws,’* although 
the act diverts the contributions exacted from the in- 
dustries to which it applies to the relief of injured 


workmen generally or to the use of the state at 


large.7> A provision granting a labor department 


‘\ 64 Porter v. Hopkins, 109 N.E. 
629, 91 Ohio St. 74. 


65. Johnston y. Kennecott Copper 
Corp., 248 F. 407, 414, 160 C.C.A. 417 
(where the court said: “It is insisted 
that the law makes it more difficult 
for the workmen to make their elec- 
tion to accept the provisions, and to 
waive them when the election is once 
made, than for the employer, and that 
it is burdensome for the workmen to 
pay the expenses pertaining to verifi- 
cation and recording. This consti- 
tutes only a minor inequality, if in- 
equality it can be called, and is with- 
out the indicia of arbitrary discrim- 
ination’); Shea v. North Butte Min- 
ing Co., 179 P. 499, 55 Mont. 522. 


66. Chicago Rys. Co. v. Industrial 
Board of Illinois,-114 N.E. 534, 276 Ill. 
112 (so holding as to a statute estab- 
lishing the presumption only as to 
employers engaged in extrahazardous 
occupations). 

67. Lewis & Clark County v. In- 
dustrial Acc. Bd., 155 P. 268, 52 Mont. 
6, L.R.A.1916D 628. 

68. Marshall v. Foote, 252 P. 1075, 
81 Cal.App. 98. 


69. State v. Industrial Commission 
ee Ohio, 156 N.E. 107, 116 Ohio St. 
67. : 


70. Charity Hospital of Louisiana 
v. Axford, 131 So. 770, 14 La.App. 535. 


71. Kan.—Shade v. Ash _ Grove 
rime, ete., Co., 144 P. 249, 938 Kan. 
257. : : 


Mont.—Lewis & Clark County v. In- 
dustrial Acc. Bd., 155 P. 268, 52 Mont. 
6, L.R.AL1916D 628. 


N.H.—Wheeler v. Contoocook Mills 
Corp., 94 A. 265, 77 N.H. 551. 


N.Y.—Ives v. South Buffalo R. Co., 
94°N.B. 431, 201 N.Y. 271, 34°4L.R.A. 
N.S. 162, Ann.Cas.1912B 156. 


Wyo.—Ideal Bakery v. Schryver, 
299 P. 284, 48 Wyo. 108, 


[a] For example (1) an act which 
is restricted to workmen engaged in 
manual or mechanical labor in the fol- 
lowing employments: ‘(a) The opera- 
tion on steam or electric railroads of 


locomotives, engines, trains or cars, or 
the construction, alteration, mainte- 
nance or repair of steam railroad 
tracks or road beds over which such 
locomotives, engines, trains or cars 
are or are to be operated. (b) Work 
in any shop, mill, factory or other 
place on, in connection with or in 
proximity to any hoisting apparatus, 
or any machinery propelled or oper- 
ated by steam or other mechanical 
power in which shop, mill, factory or 
other place five or more persons are 
engaged in manual or mechanical 
labor. (c) The construction, opera- 
tion, alteration or repair of wires or 
lines of wires, cables, switchboards 
or apparatus, charged with electric 
currents. (d) All work necessitating 
dangerous proximity to gunpowder, 
blasting powder, dynamite or any 
other explosives, where the same are 
used as instrumentalities of the in- 
dustry, or to any steam boiler owned 
or operated by the employer, pro- 
vided injury iS occasioned by the 
explosion of any such boiler or ex- 
plosive. (e) Work in or about any 
quarry, mine or foundry” was _ sus- 
tained. Wheeler v. Contoocook Mills 
Corp,; 94° A’ 265,77, NIE. 651." (25 VA 
workmen’s compensation act imposing 
an absolute liability on employers for 
injuries to employees engaged in 
specified occupations classified as dan- 
gerous was held not in violation of U. 
S. Const. Amendm. 14, guaranteeing 
equal protection of laws, on the theory 
that the classification was fanciful 
and arbitrary. Ives v. South Buffalo 
R: Co:, 94 N.E. 481,201 N.Y. 271, 34 
L.R.A.N.S. 162, Ann.Cas,1912B 156. 


[b] Rule applied to occupational 
disease act making the provisions of 
the workmen’s compensation act ap- 
plicable to occupational diseases aris- 
ing out of industries named. Hoyt 
Metal Co. v. Atwood, 289 F. 453 (Tlli- 
nois act); First National Bank v. 
ian Silica Co.,'184 N.E. 897, 351 


72. Johnston v. Kennecott Copper 
Corp: 248. Bh) 40 Tu 160  GiGuAy bah 
(Alaska act, restricting the operation 
of the act to mining); Johnson vy. 
Kennecott Copper Corporation, 5 Alas- 
ka 571 (mining); Cunningham vy. 


Northwestern Impr. Co., 119 P. 554, 
44 Mont. 180, 211 (where the court 
said of L. [1909] c 67: ‘“‘The fact that 
coal mining is alone selected from 
numerous other dangerous employ- 
ments is not at all significant. Legis- 
lation of this character is in its in- 
fancy, and if it be found adequate to 
correct the evils growing out of the 
present system, it may gradually be 
extended to apply tovall extrahazard- 
ous employments. So long as all per- 
sons operating coal mines are treated 
alike, no one of them has cause of 
complaint. The same may be said 
of coal miners’’). 


73. Europe v. Addison Amuse- 
ments, ing. ,13 LIN. Bi 750, 231) No Ye 
74. Illinois Publishing & Printing 


Co. v. Industrial Commission, 132 N.B. 
511, 299 Ill. 189; State v. Clausen, 117 
P. 1101, 65 Wash.’ 156, 37 L-R/A.N-S: 
466. But see Vaughan’s Seed Store 
v. Simonini, 114 N.E..163, 275 Ill. 477; 
Ann.Cas.1918B 713 (holding that, to 
construe a statute establishing a pre- 
sumption that employers engaged in 
businesses declared to be extra- 
hazardous come within it, as applying 
to all the business of an employer 
part of whose business is not extra- 
hazardous, would render the act un- 


constitutional as an unreasonable 
classification). : 
[a] Reason for rule.—‘‘How diffi- 


cult of administration the act be- 
comes when the courts must deter- 
mine in each case which employee is 
and which employee is not exposed to 
the hazards of the business! . . . 
It was the business of the employer 
which brought deceased [an adver- 
tising solicitor] to the place where he 
was killed, and the work in whieh he 
was engaged was just as essential 
to the operation of the employer’s 
business as the work of the’ linotype 
operator or the pressman.’ Illinois 
Publishing & Printing Co. vy. Indus- 
trial Commission, 1382 N.E. 5112, 514 
299 Ill. 189. , 


75. State v. Clausen, 117 P. 1101, 
65 Wash. 156, 197, 37 L.R.A.N.S. 466. 


“To divert the money collected in 
this manner to a special use is one of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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power to declare, after a hearing, any occupation to 
be extrahazardous and under the compensation act is 
not void because no standard is fixed to guide the de- 


partment.*® 


Exception of particular classes. 
from the operation of the act of certain classes of 
persons cannot be regarded as unjust discrimination 
where the acceptance of the act is elective, since 
members of either the included or the excluded class 
may place themselves in the position of members of 
But even apart from this consideration 


the other.77 
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a compensation act excepts from its operation do- 
mestic servants,’® farm laborers,’ casual employ- 
ees,®° gin laborers,®! coal miners,®? persons who are 


employed otherwise than for the purpose of the em- 


The exception 


employments 


it is not to be regarded as improper classification that 


the prerogatives of legislation. The 
right of the state to regulate any 
form of industry’ arises from the 
fact that its pursuit affects injuri- 
ously the health, safety, morals, or 
welfare of the persons engaged in it, 
or is inimical in some form to some 
portion of the individuals of the 
community. It is not necessary that 
it always affect injuriously the pub- 
lic at large. On the contrary, it may 
be regulated if it affects injuriously 
those engaged in it, or those brought 
in direct contact with it, even though 
its pursuit may benefit generally the 
people of the state at large. Nor is 
there any particular form which the 
regulation must take. The conduct 
of the business may be prohibited 
entirely in a particular place or in a 
particular manner; its pursuit may 
be restricted to certain hours of the 
day; it may be permitted to be con- 
ducted only in case_ protective 
devices are used; or it may be per- 
mitted in certain forms and a sum 
of money exacted from the individu- 
als carrying it on for the purpose of 
recompensing those who suffer losses 
because thereof. So in this instance 
if the legislature believed that to 
permit the pursuit of the industries 
named after the present manner of 
conducting them was generally for 
the public good in spite of the losses 
the method of pursuit entailed, there 
is no reason why it should not con- 
fine its regulations to compelling the 
owners and conductors of such in- 
dustries to create a fund out of 
which the losses caused _ thereby 
should be made good. That legisla- 
tion in this form is not class legisla- 
tion, nor a denial to owners of prop- 
erty of the equal protection of the 
laws, is well sustained by authority.” 
State v. Clausen, supra. 


76. State v. Bayles, 209 P. 20, 121 
Wash, 215. 


77. Hunter v. Colfax Cons. Coal 
Cont 164 “NOW... 1037) “053,016 7) NW. 
145,175 Towa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803 (where the 
court, in speaking of the exception 
of farm laborers, domestic servants, 
and casual employees said: ‘“Assum- 
ing, for the time, that the act is not 
compulsory, then excluding these cer- 
tain employees works discrimination 
neither against those excluded nor 
against those included. If it is at the 
option of those included whether they 
will take what the act gives, its opera- 
tion upon them is due to consent on 
their part that it shall thus operate. 
All they need do to prevent discrimina- 
tion against them, consisting of being 
included when others are not, is to 
reject the act. The moment they re- 
ject, they are, for all practical pur- 
poses, aS much excluded as_ those 
who are excluded by the words of 
the statute. On the other hand, there 
is nothing in the act to prevent those 
excluded from making contracts by 
which they may have all.the statute 
gives to those who accept it. There 
is nothing in the statute which pre- 


vents a farmer and his laborer from 
entering into contract that if the 
laborer be injured in the course of 
the employment, the employer shall 
not make certain defenses, and that 
arbitrators, mutually agreed upon, 
shall award compensation, in accord- 
ance with the schedule contained in 
this act, and they may resort to the 
general arbitration statutes. If both 
those included and those excluded 
are each permitted to and can read- 
ily put themselves into the position 
of the others, there would seem. to 
be, at most, a purely academic dis- 
crimination against either’). - 


78. U.S.—Middleton v. Texas Pow- 
er & Light Co., 39 S.Ct. 227, 249 U.S. 
152, 63 L.Ed. 527 [aff (Civ.App.) 188 
S.W. 276 (rev (Civ.App.) 178 S.W. 
956 [rev 185 S.W. 556, 108 Tex. 96])] 
(Texas act); New York Cent. R. Co. v. 


White, 37 S.Ct. 247, 243 U.S. 188, 61 
L.Ed. 667, L.R.A.1917D 1, Ann.Cas, 
1917D 629. 


Cal.—Western Indemn. Co. v. Pills- 
bury, 151 P. 398, 170 Cal. 686. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037) 157 Ni W145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas, 
1917E 803. 


Mass.—In re Opinion of Justices, 96 
N.E. 308, 209 Mass. 607. 


Mich.—Mackin vy. Detroit-Timkin 
Axle Co.,, 153 N.W. 49, 187 Mich. 8. 


Minn.—Matheson v. Minneapolis St. 
R. Co.,° 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I, 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


79. U.S.—Middleton v. Texas Pow- 
er. & Light Co., .39.S.Ct. 227, 249 \U.S. 
152, 63 L.Ed. 527 [aff (Civ.App.) 188 
S.W. 276 (rev (Civ.App.) 178 S.W. 
956 [rev 185. S.W. 556, 108 Tex. 96])] 
(Texas act); New York Cent. R. Co. v. 
White, 37 S.Ct. 247, 243 U.S. 188, 61 
L.Ed. 667, L.R.A.1917D 1, Ann.Cas, 
1917D 629 (New York act), 


Cal.—Western Indemn. Co. y. Pills- 
bury, 151 P. 398, 170 Cal. 686. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917B 803. 


Kan.—Shade v. Ash Grove Lime, 
etc., Co., 144 P. 249, 93 Kan. 257. 


Mass.—In re Opinion of Justices, 
96 N.E. 308, 209 Mass. 607. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Minn.—Matheson v. Minneapolis St. 
R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 5 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844,:143.Tenn. 86. 


ployer’s trade or business,8? employees engaged in 
work of an incidental character unconnected with 
the dangers necessarily involved in the hazardous 
enumerated,*+’ employees receiving 
more than eighteen hundred dollars per year,®® rail- 
roads or railroad employees engaged in interstate 
commerce,®* employees of railroads or common ¢ar- 


[a] Reason for exception. — “It 
reasonably may be considered that 
the risks inherent in these occupa- 
tions [farm laborers and domestic 
servants] are exceptionally patent, 
simple, and familiar.” New York 
Cent. R. Co. v. White, 37 S.Ct. 247, 254, 
243 U.S. 188, 61 L.Ed. 667, L.R.A.1917D 
1, Ann.Cas.1817D 629. 


80. I1l.—Deibeikis v. Link-Belt Co., 
104 N.E. 211, 261 Ill. 454, Ann.Cas. 
1915A 241. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Minn.—Matheson v. Minneapolis St. 
R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. ‘86. 


81. Middleton v. Texas Power & 
Light Co.,' 39 S.Ct: 9227, 249° U.Si-152; 
63 L.Ed. 527 [aff (Civ.App.) 188 S.W. 
276 (rev (Civ.App.) 178 S.W. 956 [rev 
aD S.W. 556, 108 Tex. 96])] (Texas 
act). 


82. Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 


83. Deibeikis v. Link-Belt Co., 104 
Nir 211, 261 Ill. 454, Ann.Cas.1915A 


84. Deibeikis v. Link-Belt Co., su- 
pra. 


85. Sayles v. Foley, 96 A. 340, 38 R. 
TI. 484, } 


86. Matheson -y.-Minneapolis St. R. 
Co., 148 N.W. 71, 126 Minn. 286, L.R.A. 
1916D 412. 


[a] Reason for exception.—‘We 
think it is within the discretion of 
the legislature to place in a class by 
themselves those employers and 
those employees who, for the reason 
that they are engaged in interstate 
commerce, are subject to the laws 
which have been, or may be, passed 
by Congress. Within the domain of 
interstate and foreign commerce, the 
power of Congress is supreme; and 
the legislature may well refrain from 
including within the operation of the 
state laws those persons as to whom 
such laws are or may be rendered 
nugatory by the laws of the United 


States. Deibeikis v. Link-Belt Co., 
261 Ill. 454, 104 N.E. 211, Ann.Cas, 
1915A 241. The suggestion that the 


present law does not exclude from 
its operation all who are engaged in 
interstate commerce, but only those 
who are engaged in such commerce 
by railroad, is sufficiently answered 
by the decisions affirming the valid- 
ity of laws which apply only to those 
engaged in interstate commerce by 
railroad... Mondou v. New York, etc., 
Ri6 Cos 82 SCtivl 69,6298 00S. 1/56 
L.Ed. 327, 38 L.R.A.N.S. 44.” Mathe- 
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riers generally,’7 persons whose employment is of a 
clerical nature,’* cases where fewer than ten per- 
sons are regularly employed,®® employers of five or 
fewer workmen and their employees,®® employers 
having fewer than five workmen,*! or employers hav- 
ing fewer than four employees,®? or fewer than four 


workmen or operatives.®* 
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safety regulations cannot be regarded as making an 
improper classification.®* 


Classification as to dependency. The right of the 
legislature to put natural children under the age of 
eighteen years in different classes with respect to 
dependency, under a workmen’s compensation act, 


cannot be doubted.®> 


Retaining liability on violation of safety regula- 


tions. A provision that nothing in the statute shall 
affect the civil liability of the employer when the 
injury to the employee was caused by the intention- 
al omission of the employer to comply with statutory 


son v. Minneapolis St. R. Co., 148 N. 
ree 71, 126 Minn, 286, 293, L.R.A.1916D 
12. 


87. Middleton v. Texas Power & 
isht Co., 39 S.Ct. 227, 249, U.S. 152, 
63 L.Ed. 527 [aff (Civ.App.) 188 S.W. 
276 (rev [Civ.App.] 178 S.W. 956 [rev 
185 S.W. 556, 108 Tex. 96])] (Texas 
act). 

88. Deibeikis v. Link-Belt Co., 104 
Sus 211, 261 Ill. 454, Ann.Cas.1915A 


89. Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 


90. Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 
91. Middleton v. Texas Power & 


Light Co., 39 S.Ct. 227, 249 U.S. 152, 
63 L.Ed. 527 [aff (Civ.App.) 188 S.W. 
276 (rev (Civ.App.) 178 S.W. 956 [rev 
185 S.W. 556, 108 Tex. 96])] (Texas 
act); Jeffrey Mfg. Co. v. Blagg, 35 S. 
Ct. 167, 235. U.S: 571, 578, 59) a. bd. 
364 (where the court said of the Ohio 
act of 1911: ‘‘We are not prepared 
to say that this act of the legisla- 
ture, in bringing within its terms all 
establishments having five or more 
employees, including the deprivation 
of the defense of contributory negli- 
gence where such establishments 
neglect to take the benefit of the 
law, and leaving the employers of less 
than five out of the act was classi- 
fication of that arbitrary and unrea- 
sonable nature which justifies a 
court in declaring this legislation un- 
constitutional’); Johnston v. Kenne- 
cott Copper Co., 248 F. 407, 160 C.C.A. 
417 (Alaska act); Shade v. Ash Grove 
iime,) ete, Co., 144 P. 249, 93 Kan. 
257; State v. Creamer, 97 N.E. 602, 
85 Ohio St. 349, 39 L.R.A.N.S. 694. 


[a] Reason for exception.—‘‘The ex- 
clusion of employees where not more 
than four or five are under a single 
employer is . . evidently permis- 
sible upon the ground that the condi- 
tions of the industry are different and 
the hazards fewer, simpler and more 
easily avoided where so few are em- 
ployed together.” Middleton v. Texas 
Power & Light Co., 39 S.Ct. 227, 230, 
249 U.S. 152, 63 L.Ed. 527 [aff (Civ. 
App.) 188 S.W. 276 (rev (Civ.App.) 
178 S.W. 956 [rev 185 S.W. 556, 108 
Tex. 96])]. 


{[b] Matter for legislative judg- 
ment.—(1) The supreme court of the 
United States has said in speaking 
of the Ohio act of 1911: “This is not 
a statute which simply declares that 
the defense of contributory negli- 
gence shall be available to employers 
having less than five workmen, and 
unavailable to employers with five 
and more in their service. This pro- 
vision is part of a general plan to 
raise funds to pay death and injury 
losses by assessing those establish- 
ments which employ five and more 
persons and which voluntarily take 
advantage of the law. Those remain- 
ing out and who might come in be- 
eause of the number employed are 
deprived of certain defenses which 


the law might abolish as to all if it 
was seen fit to do so. If a line is to 
be drawn in making such laws by 
the number employed, it may be that 
those very near the dividing line will 
be acting under practically the same 
conditions as those on the other side 
of it; but if the State has the right 
to pass police regulations based upon 
such differences,—and this court has 
held that it has,—we must look to 
general results and practical divi- 
sions between those so large as to 
need regulation and those so small 
as not to require itn’ the legislative 
judgment. It is that judgment 
which, fairly and reasonably exer- 
cised, makes the law; not ours” 
(Jeffrey Mfg. Co. v. Blagg, 35 S.Ct. 
167, 235 U.S. 571, 578, 59 L.Ed. 364); 
(2) and in speaking of the Texas act 
of 1913 has said: ‘“‘The Legislature, of 
course, [is] the proper judges to de- 
termine precisely where the_ line 
should be drawn” (Middleton v. Texas 
Power & Light Co., 39 S.Ct. 227, 230, 
249 U.S. 152, 63 L.Ed: 527 [aff (Civ. 
App.) 188 S.W. 276 (rev (Civ.App.) 
178 S.W. 956 [rev 185 S.W. 556, 108 
Tex. 96])]). 


92. Borgnis v. Falk Co., 183 N.W. 
aoe: 147 Wis. 327, 355, 87 L.R.A.N.S. 


[a] Reason for  classification.— 
“The minor classification by which 
the fellow-servant defense is pre- 
served to all employers employing 
less than four employees in a com- 
mon employment is also attacked as 
having no proper legal basis, but it 
seems to us that the grounds of 
classification here are more persua- 
sive even than in the case just dis- 
cussed. The man who is employed 
with one or two other men in a given 
employment, in all reasonable proba- 
bility knows their characteristics 
well and will probably be with them 
a great part of the time. He will 
have ample opportunity to form a 
just judgment as to the risk of 
injury from their negligence which 
he will run if he works with them, 
and will be enabled to shape his own 
conduct accordingly; but the man 
who is one of a large number of men, 
many of whom he never sees, and 
some of these latter having duties 
to perform in distant places upon the 
due performance of which his own 
safety depends, has no opportunity 
to acquire any accurate knowledge 
of the characteristics of many of his 
fellow-workmen, and cannot intelli- 
gently decide what risk he runs at 
the hands of such distant and un- 
known employees. The difference in 
situation is not merely fanciful—it 
is real. In one case the employee 
knows or has the means of knowing 
what to expect from his colaborers, 
in the other case he has neither the 
knowledge nor the means of knowl- 
edge. Of course, there will be cases 
on the border line where the differ- 
ence in situation will be very slight, 
or perhaps’ entirely nonexistent. 
There will probably be no practical 


[§ 28] 2. Denial of Equal Protection of Laws.°® 
The elective acts are not open to the objection that 
they deprive the parties of the equal protection of 
the laws,°7 and the same conclusion has been reach- 


difference between the situation of 
the man who is one of four or five 
employees in a given employment 
and the situation of the man who is 
one of three, but this does not mili- 
tate against the legitimacy of the 
classification; this is a necessary de- 
fect in all cases of classification 
based upon numbers. The question 
is not whether there may be some on 
one side of the line whose situation 
is practically the same as that of 
some on the other side, but whether 
there is a ‘distinction between the 
classes as classes, whether there are 
characteristics which, in a greater 
degree, persist through the one class 
than in the other which justify legal 
discrimination between them.’ State 
v. Evans, 110 N.W. 241, 130 Wis. 381.” 
Borgnis v. Falk Co., 133 N.W. 209, 
147 Wis. 327, 355, 37 L.R.A.N.S. 489. 


93. Ward & Gow v. Krinsky, 42 S. 
Ct. 529, 259 U.S. 503, 66 L.Ed. 1033, 28 
A.L.R. 1207 [aff 132 N.E. 873, 231 N.Y. 
525] (New York act). 


94. Deibeikis v. Link-Belt Co., 104 
N.E. 211, 261 Ill. 454, 465, Ann.Cas. 
1915A 241. 


‘It is contended that section 3 
makes an improper classification, in 
that it deprives the employee of his 
eommon law remedies while the em- 
ployer is permitted to retain them. 
This is clearly a misapprehension, as 
the proviso in that section enlarges 
the remedy of the employee, and cor- 
respondingly restricts that of the em- 
ployer. By this proviso, in case an 
employee receives an injury as the 
result of the intentional omission of 
the employer to comply with statu- 
tory safety requirements, the em- 
ployer, although having elected to 
come within the provisions of this 
act, cannot avail himself of anything 
in the act to affect his liability under 
such circumstances.” Deibeikis v. 
Link-Belt Co., supra. 


95. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 255 P. 598, 32 Ariz. 54. 


96. Equal protection of laws gen- 
Haan see Constitutional Law §§ 874, 


97. U.S.—Middleton v. Texas Pow- 
er & Light Co., 39 S:Ct. 227, '249 U.S. 
152, 63 L.Ed. 527 [aff (Civ.App.) 188 
S.W. 276 (rev (Civ.App.) 178 S.W. 
956 [rev 185 S.W. 556, 108 Tex. 96])] 
(Texas act); Johnston v. Kennecott 
Copper Corp., 248 F. 407, 160 C.C.A. 
417 (Alaska act). 


Ill.—Casparis Stone Co. v. Indus- 
trial Board of Illinois, 115 N.E. 822, 
278 TMNT: 


Iowa.—Hunter vy. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas, 
1917E 803. 


Kan.—Shade v. Ash Grove Lime, 
ete., Co., 144 P. 249, 93 Kan. 257 (L. 
ey c 218, as amended by L. [1913] 
eC i! 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 28] 


ed as to compulsory insurance laws,°® as to compul- 
sory compensation acts with optional insurance fea- 
tures,?® end as to an occupational disease act making 
the workmen’s compensation act, applicable to occu- 
pational diseases arising out of industries named. 
But an insurance act which is compulsory as to the 
employer but elective as to the employee has been 
held invalid as denying the employer the equal pro- 
tection of the laws;? on the other hand, acts giving 
the option as to acceptance only to the employer have 
been sustained.’ <A city is not deprived of the equal 
protection of the laws by a statute imposing liability 


La.—Messel v. Foundation Co., 1 


La.App. 536. 

Minn.—Matheson v. Minneapolis 
St. R. Co., 148 N.W. 71, 126 Minn. 286, 
L.R.A.1916D 412. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


Tex.—Consumers’ Lignite Co. v. 
Grant, (Civ.App.) 181 S.W. 202; 
Memphis Cotton Oil Co. v. Tolbert, 


(Civ.App.) 171 S.W. 309. 


W.Va.—Rhodes v. J. B. B. Coal 
Co., 90 S.E. 796, 79 W.Va. 71. 


See Vantrease vy. Smith, 227 S.W. 
1023, 1024, 143 Tenn. 254 (holding that 
Stheswact). <i; <1 is selective iniits 
nature, and hence cannot be discrim- 
inatory’”’). 


And see cases infra this section. 


[a] Reason for rule.—‘‘That the 
acceptance of such a system may be 
made optional is too plain for ques- 
tion; and it necessarily follows that 
differences arising from the fact that 
all of those to whom the option is 
open do not accept it must be regard- 
ed as the natural and inevitable result 
of a free choice, and not as a legis- 
lative discrimination. They stand 
upon the same fundamental basis as 
other differences in the conditions of 
employment arising from the variant 
exercise by employers and employees 
of their right to agree upon the terms 
of employment.” Middleton v. Texas 
Power & Light Co., 39 S.Ct. 227, 230, 
249 U.S. 152, 63 L.Ed. 527 [aff (Civ. 
App.) 188 S.W. 276 (rev [Civ.App.] 
178 S.W. 956 [rev 185 S.W. 556, 108 
Tex. 96])]. 


98. Mountain Timber Co. v. State 
of Washington, 37 S.Ct. 260, 243 US. 
219, 61 L.Ed. 685, Ann.Cas.1917D 642 
faff 135 P. 645, 75 Wash. 591, L.R.A 
1917D 10] (Washington act); Stoll 
v. Pacific Coast SS. Co., 205 F, 169 
(Washington act); State v. Hagan, 
175 N.W. 372, 44 N.D. 306; State v. 
Clausen, 117 P. 1101, 65 Wash. 156, 37 
L.R.A.N.S. 466. See Northern Pac. R. 
Co. v. Meese, 36 S.Ct. 223, 239 U.S. 614, 
60 L.Ed. 467 [rev 211 F. 254, 127 C.C.A. 
622 (rev 206 F. 222) cert gr 34 S.Ct. 
676, 234 U.S. 758, 58 L.Ed. 1579] (hold- 
ing that the equal protection of the 
laws is not denied by construing the 
Washington Workmen’s Compensation 
Act [L. (1911) c 74], as taking away 
any existing right under Remington & 
B. Code 8§ 183, 194, to maintain an 
action for the wrongful death of an 
employee, not only as against the 
employer, but as against any third 
person by whose negligence the death 
may have been caused, where the 
employee sustained the fatal injury 
while engaged about his ordinary du- 
ties at his employer’s plant); Ameri- 
can Coal Co. -v. , Allegany County 
Comrs., 98 A. 1438, 128 Md. 564 (sus- 
taining an act for the establishment 
of a fund for the relief of employees 
injured in coal and clay mining in 
two counties of the state). And see 
cases infra this section. 


, 


: 


WORKMEN’S COMPENSATION ACTS 


99. Ward & Gow v. Krinsky, 42 S. 
Ct. 529, 259 U.S. 5038, 66 L.Ed. 1033, 
28 A.L.R. 1207 [aff 132 N.BH. 873, 231 
N.Y. 525] (New York act); Western 
Indemn. Co. y. Pillsbury, 151 P. 398, 
170 Cal. 686; Adams v. Iten Biscuit 
Co., 162 P. 938, 63 Okl. 52. And see 
cases infra this section. 


1. Labanoski v. Hoyt Metal Co., 
126 N.E. 548, 292 Ill. 218. 


2. Cunningham v. Northwestern 
Impr. Co., 119 P. 554, 44 Mont. 180, 
221 (where the court said: ‘‘After 
full compliance with the terms of 
the Act, the employer is not exon- 
erated from liability. He may still 
be sued and compelled to pay dam- 
ages in a proper case. No provi- 
sion is made for reimbursement in 
whole or in part. The injured em- 
ployees of one operator may all re- 
sort to the indemnity fund, while 
those of another may elect to ap- 
peal to the courts. The result is 
that the employer against whom an 
action is successfully prosecuted is 
compelled to pay twice. He has fully 
paid his assessments under the Act, 
and is also obliged to pay damages. 
This fact is so palpable as to be 
needless of discussion. The Act in 
this regard is not only inequitable 
and unjust, but clearly illegal and 
void, as not affording to such em- 
ployer the equal protection of the 
laws’’). 


3. Middleton v. Texas Power & 
Light Co., 39 S.Ct. 227, 249 U.S. 152) 
63 L.Ed. 527 [aff (Civ.App.) 188 S.W. 
276 (rev [Civ.App.] 178 S.W. 956 [rev 
185 S.W. 556, 108 Tex. 96])] (Texas 


act); Rhodes v. J. B. B. Coal Co., 90 
S.E. 796, 79 W.Va. 71. 
[a] Reason for rule—‘“‘A mo- 


ment’s reflection will show the im- 
possibility of giving an option both 
to the employer and to the employee 
and enabling them to exercise it in 
diverse ways. The provisions of the 
act show that the legislative purpose 
is that it shall take effect only upon 
acceptance by both employer and em- 
ployee. The former accepts by be- 
coming a subscriber; the latter by 
remaining in the service of the em- 
ployer after notice of such accept- 
ance. And we see in this no ground 
for holding that there is a denial of 
the equal protection of the laws as be- 
tween employer and employee. . ‘ 
In the nature of things . .. [the 
employer’s] contribution has less mo- 
bility than that of the employee, who 
may go from place to place seeking 
satisfactory employment, while the 
employer’s plant and business are 
comparatively, even if not absolutely, 
fixed in position. Again, in order that 
the new scheme of compensation 
should be a success, the Legislature 
deemed it proper, if not essential, 
that the payment of compensation to 
the injured employees or their de- 
pendents should be rendered secure, 
and the losses to individual employ- 
ers distributed, by a system of com- 
pensation insurance, in which it was 
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only in favor of those receiving less than one thou- 
sand two hundred dollars a year and not holding an 
elective office,t nor by a provision denying it the 
right to reject the provisions of the act relative to 
payment and acceptance of compensation.° 
all employers complying with a statute are alike ex- 
empted from liability at common law, the fact that 
certain other remedies remain as against particular 
employers does not deprive them of the equal pro- 
tection of the laws,® as, for example, the fact that 
certain employers may remain liable to a proceeding 
in admiralty. An act not covering willful injuries 


Where 


deemed important that all employees 
of a given employer should be treated 
alike. Still further there are reasons 
affecting the contentment of the em- 
ployees and the discipline of the force, 
rendering it desirable that all serv- 
ing under a common employer should 
be subject to a single rule as to com- 
pensation in the event of injury or 
death arising in the course of the em- 
ployment. These and other consid- 
erations that might be suggested ful- 
ly justified the legislative body of 
the state in determining that accept- 
ance of the new system should rest 
upon the initiative of the employer, 
and that any particular employee who 
with notice of the employer’s accept- 
afice dissented from the resulting ar- 
rangement should be required to ex- 
ercise his option by withdrawing 
from the employment.” Middleton v. 
Texas Power & Light Co., 39 S.Ct. 227, 
230, 249 U.S. 152, 63 L.Ed. 527 [aff 
(Civ.App.) 188 S.W. 276 (rev [Civ. 
App.] 178 S.W. 956 [rev 185 S.W. 556, 
108 Tex. 96])]. 


4. Allen v. Millville, 95 A. 130, 87 
N.J.Law 356 [aff 96 A. 1101, 88 N.J. 
Law 693]. 


5. City of Macon v. Benson, 166 S. 
EH 26, 175 Ga. 502. 


6. In re Walker, 109 N.E. 604, 215 
N.Y. 529, Ann.Cas.1916B 87 [rev on 
other grounds 37 S.Ct. 545, 244 U.S. 
255, 61 L.Ed. 1116]. 


7. In re Walker, supra. But see 
State v. Daggett, 151 P. 648, 87 Wash. 
253, L.R.A.1916A 446 (where the 
Washington act was held not to ap- 
ply to the owners of boats engaged in 
intra-state commerce on Puget Sound, 
but the court said that, if it was held 
so to apply and the owners were still 
left subject to an action in admiralty 
by an injured employee, it might well 
be doubted whether it would not of- 
fend against the provision of the 
Fourteenth Amendment to the consti- 
tution of the United States, guaran- 
teeing the equal protection of the 
laws). : 


“Tt is argued that the act purports 
to grant exemption from further lia- 
bility to those who comply with it, 
and that as such exemption is not ef- 
fectual in the case of employers 
whose property may be proceeded 
against in admiralty, it is as to them 
a denial of the equal protection of the 
laws. The exemption, however, is 
from suits at common law, of which 
all employers complying with the act 
equally have the benefit. If another 
remedy remain, it results from the na- 
ture of the case, and not from any 
attempt at discrimination on the part 
of the Legislature. All in the same 
case are treated alike. Employers in 
the situatton of the appellant are sub- 
jected to two remedies now, precisely 
as they were before the passage of 
the act. A new remedy has been sub- 
stituted for the common-law remedy, 
from which the employer is granted 
exemption.’ In re Walker, supra. 
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does not deprive an employee of the equal protection 
of the laws,’ and an act compelling employers to 
compensate for death or injury “by any accident 
arising out of and in the course of employment” 
does not deny equal protection of the laws because 
it does not limit the occupation covered to those with 
inherent hazard.® 


Particular provisions. Particular provisions of 
the various acts have been upheld as against the con- 
tention that they violate the Fourteenth Amendment 
of the constitution of the United States, or corre- 
sponding provisions of the state constitutions, by de- 
nying equal protection of the laws.1° They include 
provisions making the act applicable to employments 
in which four or more workmen are employed with- 
out requiring that the workmen work in close prox- 
imity to one another,1? excluding municipal employ- 
ees from the benefits of the act where provision has 
been otherwise made for them,!? requiring, on the 
death of an employee where there are no persons en- 


titled to compensation, payment of stated sums into: 


state funds for purposes provided, for the benefit of 
employees, by the employer or insurance carrier,** 
and, in such a case, granting the employer or insut- 
ance carrier who was required to make such payment 
a cause of action against a third person wrongdoer 
for the amount paid,14 authorizing employers who 
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te 
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meet stated requirements to pay compensation di- 
rectly to employees or their dependents, instead of 
paying premiums to the state fund,!® making a con- 
tractor liable for compensation to an employee en- 
gaged by a subcontractor who fails to carry compen- 
sation insurance,® prescribing the amount of com- 
pensation, under which provision a larger amount 
may be allowed for an injury to a limb or other mem- 
ber than for its loss,!7 imposing a fifty per cent ad- 
dition to an award as a penalty for failure to pay 
compensation, or an installment thereof, except in 
case of appeal therefrom, within ten days after it is 
due,!® requiring a reviewing board to assess costs, 
including a reasonable counsel fee, against the insur- 
er where the insurer has claimed a review and the 
reviewing board orders the making or continuation 
of compensation payments,!® giving an employer, 
subrogated to the right of his employee, his reason- 
able attorney’s fees expended in securing a recovery 
against a third person,”° allowing only half compen- 
sation to alien dependent widows and children, not 
residents of the United States,?1 granting the right 


-of appeal to a court from a decision of a commission, 


construed as denying a nonresident alien such 
right,2? and a provision allowing thirty days to per- 
fect an appeal from the accident commission’s denial 
of a rehearing.2* An employee is not. denied the 


8. Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52. 


9. Alabam’s Freight Co. v. Hunt, 
242 BP. 658, 29 Ariz. 419. 


10. See cases infra notes 11-27. 


11. Ray v. Union News Co., 189 N, 
Y.S. 486, 198 App.Div. 149. 


12. State v. Carroll, 162 P. 593, 94 
Wash. 531. 


[a] Reason for decision.—‘“It is 
true that the result may be different 
recoveries in different municipalities 
for similar injuries, but that is not to 
deny to the. individual the equal pro- 
tection of the laws. In the absence of 
restrictions contained in the state 
Constitution, the Legislature may de- 
termine whether particular provisions 
shall extend to the whole state or be 
limited in their operation to particu- 
lar portions of the state. All that the 
federal Constitution requires is that 
they shall be general in their applica- 
tion within the territory in which 
they operate. This statute makes no 
discrimination within the rule. It op- 
erates alike on all persons within the 
particular municipality, and no provi- 
sion of the state Constitution requires 
that it shall operate upon all in the 
same manner.’ State v. Carroll, 162 
P. 593, 595, 94 Wash. 531. 


13. New York State Rys. v. Shuler, 
44) S.Ct 551," 265°U.S> 379,71 68. Lhd 
1064 [aff 135) N.E. 968, 233 N.Y. 681] 
(New York act); R. E. Sheehan 
Co. v. Shuler, 44 S.Ct. 548, 265 U.S. 
371, 68 L.Ed. 1061, 35 A.L.R. 1056 [aff 
142 N.E. 291, 236 N.Y. 579] (New 
York act); Home Accident Ins. Co. v. 
Industrial Commission of Arizona, 269 
P. 501, 34 Ariz. 201; Watkinson y. Ho- 
tel Pennsylvania, 187 N.Y.S. 278, 195 
App.Div. 624 [aff 132 N.E. 889, 231 N. 

Be Bons Sturtevant. (Com ive 
202 N.W. 324, 186 Wis. 10. 
See Salt Lake City v. Industrial Com- 
mission, 199 P. 152, 58 Utah 314, 18 
A.L.R. 259 (holding that a statute re- 
quiring employers not insured in the 
state insurance fund to pay into it, 
on the death of an employee without 


dependents, seven hundred and fifty 
dollars, for purposes provided, is not 
a denial of the equal protection of the 
laws as discriminating in favor of the 
state insurance fund and the employ- 
ers insured thereby as against other 
insurance carriers and employers 
within the act). 


[a] “he contention of the com- 
panies is that the prescribed awards 
are in the nature of a tax imposed 
upon the happening of a contingency, 
and are of unequal application; that 
is, that they are imposed only upon 
such employers as happen to have em- 
ployees who are killed without leav- 
ing survivors entitled to compensa- 
tion. However, this is not a discrimi- 
nation between different employers, 
but merely a contingency on the hap- 
pening of which all employers alike 
become subject to the requirements 
of the law. All are required to con- 
tribute, under identical conditions, to 
these special funds.” R. E. Sheehan 
Co. v. Shuler, 44 §.Ct. 548, 551, 265 U. 
S. 371, 68 L.Ed. 1061 [aff 142 N.E. 291, 
236 N.Y. 579]. To same effect Home 
Accident Ins. Co. v. Industrial Com- 
mission of Arizona, 269 P. 501, 505, 34 
Ariz. 201. 


14. Staten Island Rapid Transit 
Co. v. Phcenix Indemnity Co., 50 S.Ct. 
242, 281 U.S. 98, 74 L.Ed. 726 [aff 167 
N.E. 194, 251 N.Y. 127] (New York 
act); Verhelst Const. Co. v. Galles, 
235 N.W. 556, 204 Wis. 96. 


15. State v. United States Fidelity 
& Guaranty Co. of Baltimore, Md., 117 
N.E. 232, 96 OhioSt. 250. 


[a] Reason for decision.—‘“‘The 
choice of the two methods is open to 
all. The law creates no favored class; 
it only conditions the choice by the 
necessities of the case, in order that 
the compensation may be certain.’’ 
State v. United States Fidelity & 
Guaranty Co. of Baltimore, Md., 117 
N.E. 232, 233, 96 OhioSt. 250. 


16. O’Banner vy. Pendlebury, 153 A. 
494, 107 N.J.Law 245. . 


17. Smith v. Cudahy Packing Co., 


225 P. 110, 115 Kan, 874. 


18. Robinson v. State, 244 P. 44, 48, 
116 Okl. 131 (where the court said: 
“Without . . the penalty clause 
. . . there was no effective means of 
enforcing the award in a case where 
the employer and insurance carrier 
ignored it, or refused to comply with 
it. ... . There was no element of 
danger in refusing to comply with 
the award or prosecute an action for 
review. The Industrial Commission 
could make the award, and then must 
bring an action to enforce compli- 
ance with it . . . and, without the 
penalty clause, the award and the 
judgment recovered would be sub- 
stantially the same. = The pen- 
alty clause was the very teeth of the 
AUC Gey ae eet Its enforcement tends to 
give, rather than, to take from, the 
parties, equal protection of the law’’). 


19.. Norman’s Case, 180 N.E. 238; 
278 Mass. 464, 82 A.L.R. 885; Riley’s 
Case, (Mass.) 179 N.E. 690; Ahmed’s 


Case, 179 N.E. 684, 278 Mass. 180, 79 
A.L.R. 669 [foll Butler’s Case, 179 N: 
E. 690, 278 Mass. 218]. 


20. ‘Thornton Bros. Co. v. North- 
ern States Power Co., 186 N.W. 863, 
151 Minn. 435. 


21. Maryland Casualty Co. 
Chamos, 263 S.W. 370, 203 Ky. 820. 


[a] Reason for decision.—‘“If 
Huey the dependents could not be- 
come a burden upon the public be- 
cause of their nonresident alienage, it 
necessarily follows that it was com- 
petent for the Legislature to with- 
hold from such class the benefits of 
the statute.’”’ Maryland Casualty Co. 


Vv. 


v. Chamos, 263 S.W. 370, 372, 203 
Ky. 820. 
22. Liimatainen-y. State Industrial 


Accident Commission, 246 P. 741, 118 
Or. 260. 


23. Sevich v. State Industrial Ac- 
cident Commission, 20 P.(2d) 1085, 
142 Or. 563 (where the contention was 
that a claimant for compensation liv- 
ing near the state capital had a long- 
er time in which to perfect an appeal 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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equal protection of the law by the omission, from pro- 
visions for notice of election by employers to come 
within the act, of a requirement that employers of 
the nonhazardous class give such notice;?* and a 
minor is not denied the equal protection of the laws 
by a provision that in the employment of a minor a 
stated section of the act shall be presumed to apply 
unless notice that it shall not is given by or to the 
parent or guardian.?® But a pr6vision that, ‘if a 
workman does not leave any dependent citizen of, 
and residing at the time of the accident in, the Unit- 
ed States or Canada, the amount of compensation 
shall not exceed a stated sum has been held to be 
in contravention of the equal protection clause of 
the Fourteenth Amendment;?® and a _ provision 
construed as authorizing the industrial commission 
to require mutual insurers and self-insurers to pay 
into the state fund the present value of future in- 
stallments under awards for death is unconstitution- 
al as discriminating against such insurers.?7 


[§ 29} 3. Abridgment of Privileges and Immuni- 
ties of Citizens. The privileges and immunities of 
citizens of the United States are not abridged by an 
elective act?® or a compulsory insurance act.2®° A 
compulsory act providing for compensation to citi- 
zens or residents of the state has been held not to 
conflict with constitutional provisions against the 
abridgment of privileges and immunities,*! and the 
same conclusion was reached as to compulsory acts 
applicable by their terms to employments outside of 
the state, where the hiring was done within the 
state;?2 but a compulsory act allowing compensa- 


than one living more remotely, on ac- 
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tion for injuries occurring outside of the state, where 
the hiring was done within the state, only to residents 
thereof, was held invalidly discriminatory as grant- 
ing a substantial substantive right to citizens of the 
state and denying it to those of other states.** 


Aliens. Except as restrained by treaty obliga- 
tions,** the legislature may exclude nonresident alien 
dependents from benefits,*® or allow them only par- 
tial compensation;*® and a provision granting the 
right of appeal to a court from a decision of a com- 
mission, construed as denying a nonresident alien 
such right, does not violate the privileges and immu- 
nities clauses of the federal or state constitution.?” 


[§ 30] G. Taking Property for Public Use with- 
out Compensation.?® The Fifth Amendment to the 
federal constitution, being applicable only to pro- 
ceedings under federal laws, does not affect a state 
compensation act;*® but a provision in a state con- 
stitution against the taking of property for public 
use without compensation has been held to present no 
obstacle to such an act.*° 


{§ 31] H. Taxation for Private Purposes; Uni- 
formity of Taxation.*1 The insurance acts, in exact- 
ing of the employers subject to their operation con- 
tributions to a general fund for the payment of 
claims for compensation, impose a liability in the na- 
ture of a tax.42, They are not, however, for this rea- 
son in violation of constitutional provisions designed 
to secure equal and uniform taxation for publie¢ pur- 
poses,** or which prohibit taxation for private pur- 
poses,** since the charge is made as incident to an 


. The;Coy, 148 N.W. 71, 126 Minn. 286, L.R. 


count of the difference in mail time). 


24. Schmeling v. F. W. Woolworth 
Con 21 8Pi(20) "337; 13t Kan. -ot3 [rek 
den 26 P.(2d) 265, 188 Kan. 281]. i 


25. Young v. Sterling Leather 
Works, 102 A. 395, 91 N.J.Law 289. 


_ 26. Vietti v. George K. Mackie 
Fuel Co., 197 P. 881, 109 Kan. 179. 


27. Sperduto v. New York City In- 
terborough Ry. Co., 173 N.Y.S. 834, 186 
App.Div. 145 [dism 123 N.E. 207, 226 
Neyu toi: 

28. Privileges or immunities gen- 
erally see Constitutional Law §§ 824- 
854. 


29. Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 


Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 
30. State v. Hagan, 175 N.W. 372, 


44 N.D. 306; State v. Mountain Tim- 
ber Co., 135 P. 645, 75 Wash. 581, 
L.R.A.1917D 10 [aff 37 S.Ct. 260, 243 
U.S. 219, 61 L.Ed. 685]; State v. Clau- 
sen,,117 BP: 110,65. Wash. 156, 37.-L. 
R.A.N.S. 466. 


31. Liggett & Meyers Tobacco Co. 
v. Goslin, 160 A. 804, 163 Md. 74 [crit 
Quong Ham Wah Co. v. Industrial 
Acc. Commission of California, 192 P. 
1021, 184 Cal. 26, 12 A.L.R. 1190 (error 
dism 41 S.Ct. 373, 255 U.S. 445, 65 L. 
Ed. 723)]. 


[a] Reason for rule.—‘‘The word 
‘residents’ coupled with the word ‘citi- 
zens’ is sufficient to expand the class 
defined by the section so as to include 
not only citizens of this state but 
citizens' of every other state who may 
be resident herein. . There seems 
to be no valid reason why the state 
could not extend the benefits of the 
act to all persons over whom it has 
jurisdiction, and the act does neither 


state could not have extended it so as 
to include persons who were neither 
citizens nor residents of the state, for 
over such persons it would have had 
no jurisdiction.” Liggett & Meyers 
Tobacco Co. v. Goslin, 160 A. 804, 807, 
163 Md. 74. 


32. Quong Ham Wah Co. v. Indus- 
trial Acc. Commission of California, 
192 P: 1021, 184 Cal. 26,12 A-L.R. 1190 
[error dism 41 S.Ct. 373, 255 U.S. 445, 
65 L.Ed. 723]; Beall Bros. Supply 
Co. v. Industrial Commission, 173 N. 
EB. 64, 341 Ill. 193. 


[a] “The statute has no extrater- 
ritorial effect, but, where persons con- 
tract under it, they are conclusively 
presumed to have accepted its provi- 
sions and to be bound thereby. A 
law effective in this state may create 
rights and liabilities arising from 
acts occurring outside of this state.” 
Beall Bros. Supply Co. v. Industrial 
Commission, 173 N.E. 64, 66, 341 Ill. 
193. To same effect Quong Ham Wah 
Co. v. Industrial Acc. Commission of 
California, 192 P. 1021, 1027, 184 Cal. 
26, 12 A.L.R. 1190 [error dism 41 S. 
Ct. 373, 255 U.S: 445,65 L.Ed: 723]. 


33. Quong Ham Wah Co. v. Indus- 
trial Acc. Commission of California, 
supra. 


34. See infra § 41. 


35. Gregutis v. Waclark Wire 
Works, 92 A. 354, 86 N.J.Law 610. 


36. Maryland Casualty Co. wv 
Chamos, 263 S.W. 370, 203 Ky. 820. 


37. Liimatainen v. State Industrial 
ae ae Commission, 246 P. 741, 118 
x é 


38. Deprivation of property gener- 
ie see Constitutional Law §§ 988— 


39. Matheson v. Minneapolis St. R. 


A.1916D 412. 


40. Lower Vein Coal Co. v. Indus- 
trial Board of Indiana, 41 S.Ct. 252, 
255 U.S. 144, 65 L.Ed. 555 (Indiana 
act); Solvuca v. Ryan and Reilly Co., 
101 A. 710, 131 Md. 265; Matheson v. 
Minneapolis St. R. Co., 148 N.W. 71, 
126 Minn. 286, L.R.A.1916D 412; Scott 
v. Nashville Bridge Co., 223 S.W. 844, 
143 Tenn. 86. 


41. Generally see Taxation — 
25, 29-69. . ; ae 
42. State v. Clausen, 117 P. 1101, 


65 Wash. 156, 37 L.R.A.N.S. 466. 


43. Hunter ‘v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803; State v. Clausen, 117 P. 
1101, 65 Wash. 156, 37 L.R.A.N.S. 466. 


44. U.S.—Stoll v. Pacific Coast SS. 
Co., 205 F. 169 (sustaining Washing- 
ton act). 


Colo.—School Dist. No. 1 in City 
and County of Denver y. Industrial 
Commission of Colorado, 185 P. 348, 
66 Colo. 580. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


Mont.—Cunningham v. Northwest- 
ern Impr. Co., 119 P. 554, 44 Mont. 180. 


Wash.—State v. Clausen, 117 P. 
1101, 65 Wash. 156, 37 L.R.A.N.S. 466 
and note. 


[a] Determination by legislature. 
—‘The legislature, in carrying for- 
ward the policy of the state, directed 
by a clearly defined, dominant public 
opinion, was warranted in declaring, 
by implication, that the purpose for 
which the tax is imposed is a public 
one. This being so, the courts have 
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exercise of the police power,*® and, if to be regarded | lice power, the benefit to the employer may be re- 


as a tax, is to be classified as a license tax.*® 
ther, with reference to the right to exercise the po- 


no power to declare otherwise.” Cun- 
ningham v. Northwestern Impr. Co., 
119 P. 554, 44 ,.Mont. 180, 215. 


[b] Reason for rule.—‘‘An analy- 
Sis of these decisions [Assaria State 
Bank v. Dolley, 31 S.Ct. 189, 219 U.S. 
121, 55 L.Ed. 123; Noble State Bank 
v. Haskell, 31 S.Ct. 186, 219 U.S. 104, 
55 L.Ed. 112, 32 L.R.A.N.S. 1062, Ann. 
Cas.1912A 487 (am 31 S.Ct. 299, 219 
U.S. 575, 55 L.Ed. 341); Jensen v. 
Southern Pac. Co., 109 N.E. 600, 215 
N.Y. 514, L.R.A.1916A 403, Ann.Cas. 
1916B 276 (rev on other grounds 37 
S.Ct. 524, 244 U.S. 205, 61 L.Ed. 1086, 
L.R.A.1918C 451, Ann.Cas.1917E 900); 
State v. Clausen, 117 P. 1101, 65 Wash. 
156, 37 L.R.A.N.S. 466] demonstrates 
they proceed on the reasoning that 
the statute does not impose on the 
employer a liability to pay an em- 
ployee or his dependents any sum of 
money whatsoever, but does require 
he shall secure to all his employees 
compensation guaranteed by insur- 
ance—require that he do this under 
regulation by the state on penalty for 
failure to comply, a penalty imposed 
on the theory that he commits an un- 
lawful act when he does that or omits 
that through which the employees 
and their dependents will suffer, and, 
so suffering, inflict an injury upon 
the state. They hold that Compensa- 
tion Acts do not enforce individual 
liability growing out of contract, or 
liability for a tortious act or omis- 
sion; that their basic aim is social 
justice; that they exercise a highly 
intelligent selfishness in recognizing 
there is no ultimate advantage in ob- 
taining products at too low rates on 
the fictitious basis that such rates in- 
clude all the cost of the product, 
when, in truth, the selling price is 
below cost because part of the cost 
is thrown upon the most helpless of 
the people, in the first instance, which 
‘saving,’ and more, is’ ultimately 
thrown upon the general community, 
in expense of litigation over acci- 
dents, of caring for pauperized vic- 
tims of the accidents, and in the in- 
definable but none the less real and 
serious damage to the state growing 
out of distress and pauperism thus 
permitted to exist. We so reach the 
satisfactory conclusion that the only 
inquiry we need address ourselves to 
is whether the so-called taxation in- 
volved in the maintenance of insur- 
ance be, if a tax, or though a tax, a 
tax for a public purpose, sustained 
by the police power; and we think 
the cases answer in the affirmative, 
and that independent thought sus- 
tains them.” Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1056, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 
15, Ann.Cas.1917E 803. 


[c] Effect of direct benefit to em- 
ployee or dependents.—(1) ‘‘The fact 
that the Act operates to the direct 
benefit of the injured employee or 
his dependents does not of itself 
characterize the measure as one for 
private purposes only.” Cunningham 
v. Northwestern Impr. Co., 119 P. 554, 
44 Mont. 180, 215. (2) “Ifa tax raised 
aids in a scheme to prevent the vast 
economic waste which arises from 
personal injury litigation, and if it 
be to the interest of the public to care 
for the victims of industrial accidents 
to the extent at least of making com- 
pensation sure and free from expense, 
then such tax is for the benefit of the 
public, though it be at the same time 
beneficial to a class of citizens.” 
Hunter v. Colfax Cons. Coal Co., 154 


Fur- 


N.W. 1037, 1058, 157 N.W. 145, 175 


Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 
[d] Similarity to guaranty of 


bank deposits.—‘‘What amounts to a 
compulsory tax, akin in principle to 
the taxation involved here, is upheld 
by the Supreme Court of the United 
States in Noble State Bank v. Has- 
kell, 31 S.Ct. 186, 219 U.S. 104, 55 L. 
Ed. 112, 32 L.R.A.N.S. 1062, Ann.Cas. 
1912A 487 [am 381 S.Ct. 299, 219 U.S. 


575, 55 L.Ed. 341] (Guaranty of De-. 


posit Act), and followed in Assaria 
State Bank v. Dolley, 31 S.Ct. 189, 219 
U.S. 121, 55 L.Ed. i123, upholding com- 
pulsory taxation of the banks con- 
cerned. . . . The Jensen Case, the 
most recent pronouncement by the 
Court of Appeals of New York, Jensen 
v. Southern Pac. Co., 109 N.E. 600, 
215 N.Y. 514, L.R.A.1916A 403, Ann. 
Cas.1916B 276 [rev on other grounds 
37 S.Ct. 524, 244 U.S. 205, 61 L.Ed. 
1086, L.R.A.1918C 451, Ann.Cas.1917E 
900], recognizes that the reasoning in 
the Noble Case sustains what may 
be called taxation features of work- 
men’s compensation® acts, and the 
court says that a compulsory scheme 
of insurance to secure injured work- 
men in hazardous employments, and 
their dependents, from becoming ob- 
jects of charity ‘certainly promotes 
the public welfare as directly as does 
an insurance of bank depositors from 
loss.’”?’ Hunter v. Colfax Cons. Coal 
Co., 154 NW. 1037, 1056, 157) Naw. 
145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. 


45. Hunter v. Colfax Cons. Coal 
Co., supra; Cunningham v. North- 
western Impr. Co., 119 P. 554, 44 Mont. 
180, 212; State v. Clausen, 117 P. 1101, 
65 Wash. 156, 37 L.R.A.N.S. 466. 


“The exercise of the police power 
is properly and necessarily supple- 
mented by the taxing power of the 
commonwealth, in order to carry the 
general plan into practical effect. Or, 
perhaps, it is more accurate to say 
that the power to tax for the purposes 
of the Act is necessarily included in 
the police power. It will readily be 
seen that, unless the power to impose 
taxes upon the extrahazardous indus- 
try can be invoked to create an in- 
surance fund, the Act is nugatory.” 
Cunningham v. Northwestern Impr. 
Co., supra. 


46. Cunningham v. Northwestern 
Impr. Co., supra; State v. Clausen, 
117 P. 1101, 65 Wash. 156, 37 L.R.A. 
N.S. 466. 


[a] Nature of tax.—(1) ‘‘Beyond 
doubt there can be no lawful tax 
which is not laid for a public purpose. 
What is a public purpose? Having 
determined that the general design of 
the Act may be upheld as a proper 
exercise of the police power—that is, 
as being a scheme which may result 
to the public welfare—we are justi- 
fied, perhaps, in accepting as a corol- 
lary the conclusion that the tax im- 
posed is for a public purpose. Again, 
if the Act abolished actions and caus- 
es of action for personal injuries and 
death, the tax might be justified on 
the theory that the state had given a 
quid pro quo to the employer. But 


such. is not the situation..with which: 


we have to deal. As a matter of fact, 
the tax is imposed for the purpose of 
creating a fund to indemnify certain 
individuals and classes of individuals, 
and actions at law are not abolished. 
It is imposed on an extrahazardous 
employment for the presumed reason 


garded as a compensation for the burden he is com- 
pelled to assume.*7 


A compensation act compul- 


that such employment is pregnant 
with possibility of injury to the em- 
ployee. The business of coal mining 
is not unlawful or immoral; on the 
contrary, it is lawful and necessary. 
But it is extremely dangerous and 
therefore subject to regulation. The 
tax cannot be likened to a special as- 
sessment for local improvements, for 
the reason that such an assessment 
is primarily a lien upon the property 
benefited, and also because the sup- 
posed justification for such assess- 
ment rests in the idea that the owner 
receives a direct, substantial return 
for such tax in the enhanced value 
of his property. _ In our judgment, 
the better reasoning leads to the con- 
clusion: that thissimpost is an em- 
ployment tax upon the occupations of 
operating and working coal mines. 
It is not at all necessary to justify 
the imposition of such a tax that the 
business itself should particularly 
require police supervision, although, 
as we have seen, extrahazardous en- 
terprises may demand restraint and 
regulation. Such a tax may be im- 
posed, either for regulation or rev- 
enue, or for both. Property and oc- 
cupation are alike legitimate objects 
of taxation.” Cunningham v. North- 
western Impr. Co., 119 P. 554, 44 Mont. 
180, 212. (2) “As the charge laid on 
the persons engaged in the industries 
named in the act is a pecuniary bur- 
den imposed by public authority, it 
partakes of the nature of a tax, and 
in the language of a distinguished 
judge discussing a similar question, 
‘for many purposes might be so spo- 
ken of without harm.’ But it is mani- 
fest that it is not a tax in the sense 
the word is used in*the sections of 
the constitution to which reference is 
here made. No accession to the public 
revenue, general or local, is author- 
ized or aimed at. The purpose of the 
exaction is entirely different. It is 
to be used, not to meet the current 
expenses of government, but to rec- 
ompense employees of the industries 
on whom the burden is imposed for 
injuries received by them while en- 
gaged in the pursuit of their employ- 
ment. It is the consideration which 
the owners of the industries pay for 
the privilege of carrying them on. ‘It 
is, therefore, in the nature of a license 
tax, and can be justified on the prin- 
ciple of law that justifies the imposi- 
tion and collection of license taxes 
generally. In this state, such taxes 
may be imposed, either as a regula- 
tion or for the purposes of revenue, 
the only limitation upon the power 
being that such taxes when imposed 
on useful trades and industries shall 
not be unreasonable, and if a class of 
trades or industries is selected from 


‘the whole, and the tax imposed upon 


the class selected alone rather than 
upon the whole, that there be some 
reasonable ground for making the 
distinction.” State v. Clausen, 117 P. 
ee 65 Wash. 156, 208, 37 L.R.A.N.S. 


47. Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


[a] “Applying the doctrine of the 
‘bank deposit guaranty decision [No- 
ble State Bank v. Haskell, 31 S.Ct. 
186, 219 U.S. 104, 55 L.Ed. 112, 32 L. 
R.A.N.S. 1062, Ann.Cas.1912A 487 (am 
31 S.Ct. 299, 219° U.S. 575, 55 L.Ed. 
341)], we find that in this case the 
mutual benefits are direct. Granted 
that employers are compelled to in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sory as to municipalities is not void for the reason 
that it will compel the municipality to levy a tax for 
other than a public purpose in order to pay claims 
for compensation,*® or, as applied to a city employee 
injured while repairing a street, on the ground of 
lack of authority in a municipality to levy and col- 
lect taxes for the purpose of compensating employees 
under the compensation law.*® Nor is such an act 
invalid as in contravention of a constitutional provi- 
sion that no tax shall be levied except in pursuance 
of law and that every law imposing a tax shall state 
distinctly the object of the same to which only it 
shall be applied, for the reason that it provides a 
certain charge or debt which is to be paid by the 
state and governmental subdivisions, the amount ot 
which is to be deducted from the taxes collected be- 
fore they are distributed by the proper ministerial 
officers.°° But a compensation act compulsory as 
to counties is void in that respect where a provision 
of the state constitution limits the right of counties 
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to levy a tax to purposes specified which do not in- 
clude the payment of compensation;°! and a provi- 
sion requiring employers, whenever a fatal injury is 
sustained by an employee leaving no person entitled 
to a death benefit as a dependent, to pay a stated 
sum into a special fund for the benefit of disabled 
employees generally is invalid because not based on 
any reasonable classification. >? 


[§ 32] I. Right to Trial by Jury.5? While the 
constitutionality of compensation acts has been up- 
held with practical unanimity against the conten- 
tion that they invade the right to trial by jury,°* the 
decisions have rested on varied reasoning.®® At the 
outset it may be noted that the provision of the 
United States constitution does not regulate the 
granting or denial of jury trial by the states, but 
refers to the administration of the federal law in 
the federal courts.°® Further, the elective acts do 
not deprive the employer of the right to a trial by 


sure, and that there is in that sense a 
taking, they insure themselves and 
their employees from loss, not oth- 
ers. The payment of the required 
premuims exempts them from further 
liability. The theoretical taking, no 
doubt, disappears in practical experi- 
ence. As a matter of fact, every in- 
dustrial concern, except the very 
large ones who insure themselves, 
have, for some time, been forced by 
conditions, not by law, to carry ac- 
cident indemnity insurance. The dif- 
ference is that a relatively small part 
of the sums thus paid actually 
reached injured workmen or their de- 
pendents.” Hunter vy. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1059, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. 


48. Lewis & Clark County v. In- 
dustrial Acc. Bd., 155 P. 268, 52 Mont. 
6, L.R.A.1916D 628; Borgnis v. Falk 
Co., 133 N.W. 209, 147 Wis. 327,37 
L.R.A.N.S. 489. 


[a] Legislative determination of 
public character.—(1) “A county sub- 
ject to the provisions of this act will, 
of necessity, be compelled to levy 
taxes to meet the assessments made 
upon it under section 40, and this can- 
not be done unless the purpose to 
which the money so raised is to be 
devoted is a public purpose. Section 
11, art. 12, of the Constitution, pro- 
vides: ‘Taxes shall be levied and col- 
lected by general laws and for public 
purposes only.’ Whether a particular 
purpose is ‘public,’ as that term is 
employed above, is not always easy 
of solution. The power of taxation 
is a legislative prerogative, and 
therefore the determination of the 
question whether a particular pur- 
pose is or is not one which so inti- 
mately concerns the public as to ren- 
der taxation permissible is for the 
Legislature in the first instance. 37 
Cyc. 720; State v. Nelson County, 45 
N.W. 33, 1 N.D. 88, 26 Am.S.R. 609, 8 
L.R.A. 283; 1 Cooley on Taxation, 182. 

. In sections 3 (e) and 6 (gg) of 
this act the Legislature has deter- 
mined that the money to be contrib- 
uted by a county to the fund for the 
relief of its injured employees is to 
be devoted to a public purpose—an 
ordinary and necessary county ex- 
pense.” Lewis & Clark County v. In- 
dustrial Acc. Bd., 155 P. 268, 271, 52 
Mont. 6, L.R.A.1916D 628. (2) “Again, 
‘it is said that the act compels munici- 
palities to levy taxes for other than 
public purposes, since all workmen 
injured in the employ of the public 
are to be compensated, and thus tax- 
payers will be deprived of their prop- 


erty without due process of law. We 
have not been quite able to appre- 
ciate the force of this point, and we 
find no argument upon it in the brief. 
We shall only say that the manner 
in which the state or the public shall 
treat its workmen is peculiarly a mat- 
ter for the legislature to determine. 
No one is compelled to work for the 
public, and, if he does, he takes his 
situation on the terms which the pub- 
lic gives. We know of no reason why 
the public, acting by its lawmaking 
power, may not provide that its em- 
ployees shall have as part of their 
compensation certain indemnities in 
ease of accidental injury in the pub- 
lic service. When a law does so pro- 
vide, the raising of the funds to dis- 
charge those indemnities becomes 
plainly a proper public purpose.” 
Borgnis v. Falk Co., 133 N.W. 209, 
147 Wis. 327, 362, 37 L.R.A.N.S. 489. 


49. City of Atlanta v. Pickens, 169 
S.B. 99, 176 Ga. 833. 


[a] Reason for rule.—‘‘'The main- 
tenance and repair of the streets of a 
municipality is an ‘ordinary current 
expense’ of the municipal government. 

._. The act bringing municipalities 
within the provisions of the Work- 
men’s Compensation Act impliedly 
authorized municipalities to tax for 
that purpose, if indeed it is authorized 
under other charter provisions.” City 
of Atlanta v. Pickens, 169 S.E. 99, 103, 
176 Ga. 833. 


50. Porter v. Hopkins, 
629, 91 Ohio St. 74. 


51. Murphy v. Constitution Indem- 
nity~ Co., 157° SiH! 9471, 172 Ga. 378; 
Floyd County v. Scoggins, 139 S.E. 
11, 164 Ga. 485, 53 A.L.R. 1286. 


5@. People v. Yosemite Lumber 
Co., 216 P. 39, 191 Cal. 267. 


53. Right to trial itt jury gener- 
ally see Juries §§ 12-103. 


54. ‘U.S.—Crowell v. Benson, 52 S. 
Ct. 285, 285 U.S. 22, 76 L.Ed. 598 [aff 
45 F.(2d) 66 (aff 33 F.(2d) 137 and 38 
F.(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1430]; Hawkins 
v. Bleakly, 37 S.Ct. 255, 243 U.S. 210, 
61 L.Ed. 678 [aff 220 F. 378] (Iowa 
act); Obrecht-Lynch Corp. y. Clark, 
30 F.(2d) 144; Raymond vy. Chicago, 
etext. (Co; 233) H.239), L4agee Crh) 245 
[aft 37 S.Ct. 268, 243 U.S. 43, 61 L. 
Ed. 583] (Washington act). 


Cal.—De Carli v. Associated Oil 
Co., 207 P. 282, 57 Cal.App. 310. 


Ill.—Chicago Rys. Co. v. Industrial 
Board of Illinois, 114 N.E. 534, 276 


109 N.E. 


Ill. 112. 


Kan.—Shade v. Ash Grove Lime, 


etc, Co., 144 P,. 249,93 Kan. 257. 


Mo.—De May v. Liberty Foundry 
ieee S.W.(2d) 640, 327 Mo. 495 [cit 


Mont.—Shea v. North-Butte Mining 
Co., 179 P. 499, 55° Mont. 522: 


N.Y.—Sweeting v. American Knife 
Co., 123 N.E. 82, 226 N.Y. 199 [aff 40 
S.Ct. 44, 250 U.S. 596, 63 L.Ed. 1161]. 


N.C.—Hanks y. Southern Public 
vues Co., 167 S.E. 560, 204 N.C. 


And see cases infra notes 55-68. 


[a] Extent of compensation.— 
“There is nothing in the point that 
the extent of compensation must be 
determined by a jury. The Consti- 
tution authorizes ‘the adjustment, de- 
termination, and settlement, with or 
without trial by jury of issues which 
may arise under such legislation.’ 
Const. art. 1, § 19. The award is not 
redress for a tort. It is an allotment 
to an insured workman of his pro- 
portion of 2 fund maintained for his 
insurance.” Sweeting v. American 
Knife Co., 123 N.E. 82, 83, 226 N.Y. 
199 beat 40 S.Ct. 44, 250 U.S. 596, 63 
L.Ed. 1161]. 


[b] Rule applied to injury from 
serious and willful misconduct of the 
employer. De Carli v. Associated Oil 
Co., 207 P. 282, 57 Cal.App. 310. 


55. See cases infra this section. 


56. U.S.—Mountain ‘Timber Conve 
State of Washington, 37 S.Ct. 260, 243 
U.S. 219, 61 L.Ed. 685, Ann.Cas.1917D 
642 [aff 135 P. 645, 75 ‘Wash. 5815. TR 
A.1917D 10] (Washington act); Ray- 
mond v. Chicago, etc., R. Co., 233 By 
239, 147 C.C.A. 245 [aff 87 S.Ct. 268, 
243 U.S. 43, 61 L.Ed. 583] (Washing- 
ton act). 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D aS Ann.Cas. 
1917E 803. 


La.—Day v. Louisiana Central 
Lumber Co., 81 So. 328, 144 La. 820. 


Okl.—Adams v. Iten Biscuit Co., 
162 P. 938, 63 Okl. 52. 


Wyo.—Zancanelli vy. Central Coal & 
Coke Co., 173 P. 981, 25 Wyo. 511. 


See generally Juries § 15. 


[a] “‘Due process of law’ (1) 
does not necessarily require a jury 
trial.” Cunningham v. Northwest- 
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jury in a case where he rejects the statute;°7 and the 
issue of fact as to whether the parties have come 
under the operation of the act is one as to which a 
When it has been deter- 
mined that the proceedings before the officer or board 
charged with the administration of the act are non- 
judicial,®® it follows that in such proceedings no right 
to a jury trial exists which the act impairs,®° and 
stress has been laid in some jurisdictions on the fact 


jury trial may be had.®® 


ern Impr. Co., 119 P. 554, 44 Mont. 
180, 217. (2) ‘The denial of a trial 
by jury is not inconsistent with ‘due 
process.’’”” New York Cent. R. Co. 
v. White, 37 S.Ct... 247, 254, 243 U.S. 
188, 61 L.Ed. 667, L.R.A.1917D 1, Ann. 
Cas.1917D 629. 


{[b] Federal Compensation Act.— 
The Seventh Amendment to the Unit- 
ed States Constitution, requiring the 
preservation of the right to trial by 
jury in suits at common law, does 
not invalidate a federal compensa- 
tion act (Longshoremen’s and Harbor 
Workers’ Compensation Act [33 U.S. 
C.A. § 901]) providing for hearings 
before a deputy commissioner. 
Obrecht-Lynch Corp. v. Clark, 30 F. 
(2d) 144. 


57. Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1087, 1066, 157 N.W. 145, 
175 Iowa 245, L.R.A.1917D 15, Ann. 
Cas.1917E 803; Anderson y. Carnegie 
Steel Co., 99 A. 215, 255 Pa. 33. 


[a] Effect of act.—‘It is true the 
statute accomplishes giving the jury 
less to do than formerly, and chang- 
es the character of its work. It can 
no longer pass upon whether the 
plaintiff should not be wholly defeat- 
ed because guilty of some degree of 
negligence contributing to the injury 
complained of, and can ‘defeat the 
plaintiff only if the contribution is by 
_ self-infliction, or by negligence due 
to intoxication. Other contributions 
will get to it only on a plea in miti- 
gation. The jury will no longer con- 
sider whether the plaintiff should be 
defeated because the evidence shows 
he assumed the risk of being injured 
as he was; will not have the ques- 
tion whether there must be a failure 
to recover because the injury was 
due to the negligence of a fellow serv- 
ant. It will not have the question 
whether the servant has proven that 
his injury is due to the negligence 
of the master, and will begin its in- 
quiries by asSuming the master was 
thus negligent,. and next consider 
whether the employer has proven, 
notwithstanding, this presumption, 
that he is wholly free from fault. It 
is self-evident none of this denies 
trial by jury, but merely changes the 
rules under which such trial shall 
proceed.’ Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1066, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. 


58. Young v. Duncan, 106 N.E. 1, 
218 Mass. 346, 351 (where the court 
said of the Massachuetts act, St. 
[1911] ec 751: ‘Attack is made upon 
Part I, § 5, on various grounds. It 
is urged that it deprives the plaintiff 
of her constitutional right to a trial 
by jury. If that question properly 
is presented and insistéd upon, un- 
doubtedly an employee has a right to 
a trial by jury on the point whether 
the employer was in truth a sub- 
scriber under the act and whether 
notice had been given by the em- 
ployee at the time of the contract 
of hire of an election to rely upon 
his common law rights in cases 
where claim is asserted that such 
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notice had been given. The issue 
of fact whether the parties have 
come under the operation of the act 
may be tried to a jury. It is analo- 


gous to the issue whether an agree- |} 


ment to arbitrate has been made. 
Boyden y. Lamb, 25 N.E. 609, 152 
Mass. 416. It may be assumed that a 
right of action for personal injuries 
at common law is property right. 
But the right of trial by jury re- 
specting it goes no farther in a case 
like the present than the right to 
have the question whether she had 
retained such a common law right 
under the act determined by a jury”). 
See Maryland Casualty Co. v. Indus- 
trial Commission, 221 N.W. 747, 223 
N.W. 444, 198 Wis. 202 See 


59. See infr& §%35. 


60. Middleton v. Texas Power, etc., 
Co., 185 S.W. 556, 108 Tex. 96. 


61. Deibeikis v. Link-Belt Co.,-104 
N.E. 211, 261 Ill. 454, Ann.Cas.1915A 
241; Solvuca v. Ryan & Reilly Co., 
101 A. 710, 131 Md. 265; Middleton v. 
Texas Power, etc., Co., 185 S.W. 556, 
108 Tex. 96. But see Shaw’s Depend- 
ents v. Fred C. Harms Piano Co., 184 
N.W. 204, 205, 44 S.D. 346 (holding 
that “in view of the fact that the 
remedy under the Workmen’s Com- 
pensation Act is not exclusive, no 
constitutional right is violated by a 
denial of jury trial on appeal”). 


62. Fassig v. State, 116 N.E. 104, 
95 Ohio St. 232 [aff 5 Ohio App. 479]. 


63. U.S.—Hawkins v. Bleakley, 220 
H.378) Lafic 3%. S: Ce. 255, 1243 Usss 2105 
61 L.Ed. 678] (sustaining Iowa act). 


Ga.—Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719. 


Ill.—Deibeikis y. Link-Belt Co., 104 
Orem 211, 261 Ill. 454, Ann.Cas.1915A 


Ind.—Grasselli Chemical Co. y. Si- 
mon, 166 N.E. 2, 201 Ind. 41. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


Ky.—Greene y. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas. 1918B 604. 


Minn.—Matheson v. Minneapolis St. 
R. Co., 148 N.W. 71, 126 Minn. 286, L. 
R.A.1916D 412. 


Mo.—De May v. Liberty Foundry 
Co. 37 S.W. (2d) 640, 327 Mo. 495. 


N.J.—Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701). 


Or.—Evanhoff v. State Industrial 
Acc. Commn., 154 P. 106, 78 Or. 503. 


Pa.—Anderson v. Carnegie Steel 
Col799 AX. 215,25 55 a3 3) 


IR: pW gene v. Foley, 96 A. 
R.I, 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Wis.—Maryland Casualty Co. v. In- 
dustrial Commission, 221 N.W. 747, 
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that on appeal from the officer, board, or commission 
a jury trial may be had,*! and likewise, that in a 
suit against an employer on his failure to comply 
with an award, he is entitled to a trial by jury, ex- 
cept as to the amount of compensation. 
voluntary or elective acts the parties by accepting 
the act are held to waive the right to a jury trial; 

hence there is no deprivation.** With regard to the 
compulsory statutes it has been held that the legisla- 


62 


Under the 


223 N.W. 444, 198 Wis. 202; Brenner 
ERE ee 176 N.W. 228, 170 Wis. 


[a] Reasons for rule.—(1) “The 
clause in our [Iowa] state Constitu- 
tion providing thatthe right of trial 
by jury shall remain inviolate pre- 
sents a serious and important ques- 
tion. It is likewise an humorous ob- 
jection, because a trial by jury is 
seldom asked or desired by the em- 
ployer of labor. But waiving the 
humorous phases, it is both impor- 
tant and necessary to at least briefly 
consider the constitutional objections. 
But in doing this I shall not review 
the great decisions on constitutional 
law, but will be content by analyzing 
this statute. This is sufficient be- 
cause all agree that the constitution- 
al provisions can be waived. They 
are forced on no one, if both agree to 
waive them. And this waiver can 
be by writing, or verbally done, or 
done by common consent or acquies- 
cence. The statute is one of much 
verbiage and prolixity of 51 lengthy 
sections. But once and for all it can 
be stated, and correctly stated, that 
under this statute every employer 
and every employee can have his day 
in court, and can have due process 
of law, and can havea jury trial if 
one or all are desired. No one of 
these constitutional rights is denied.” 
Hawkins v. Bleakley, 220 F. 378, 380 
[aff 37 S.Ct. 255, 243 U.S..210, 61 L.Ed. 
678]. (2) ‘While the right of trial 
by jury is guaranteed under our [Illi- 
nois] constitution, it is a right that 
anyone may waive if he shall see fit, 
and by electing to come within the 
provisions of the law an employer 
or employee elects, in the first in- 
stance, to submit any dispute that 
may arise to a board of arbitrators 
without the intervention of any court 
or jury. It will be observed that the 
act does not make the finding and 
award of the board of arbitrators 
selected under its provisions final. 
Hither party feeling aggrieved at the 
award has the right to appeal to a 
court of record, where the matter is 
heard de novo, and where either party 
has the right to demand a trial by 
jury. It will thus be seen that even 
though the employee should elect to 
come within the provisions of the act 
he is not wholly deprived of a trial 
by jury.” Deibeikis v. Link-Belt Co., 
104 N.H. 211, 261 Ill. 454, 466, Ann. 
Cas.1915A 241. (3) “Attack is next 
made upon section 2 of the act upon 
the alleged ground that it violates 
article 1, section 7, of the New Jer- 
sey constitution, providing that ‘the 


‘right of a trial by jury shall remain 


inviolate.’ This contention totally 
misconceives the proper construction 
and effect of the constitutional pro- 
vision in questiom The language, 
with respect to this mode of trial, is 
that it shall remain inviolate, not 
that it shall be unalterable. State vi 
De Lorenzo, 79 A. 839, 81 N.J.Law 
613, Ann.Cas.1912D 329; Clayton v.° 
Clark, 26-A. 795, 55 N.J.Law 539. ‘It 
is therefore a privilege which may 
be waived by either party and not an 


For later cases, developments and changes in the law see Annotations, same title and section number P 
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ture has, correlative to the power to compel owners 
or operatives engaged in hazardous industries to pay 
a fixed sum into a fund to be used in compensating 
the employees therein for injuries received by them, 
the power to require the employees of such indus- 
tries to accept a given sum for any injury they may 
Again it has been held 
that the right to a jury trial is guaranteed only as 
ineident to causes of action recognized by law, and 
that when the cause of action is removed by statute 


receive while so engaged.®°* 
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the incidental right terminates with it;®5 and a com- 


pulsory statute has been held not to exclude a trial 
by jury so far as private rights of action, as distin- 
guished from the right of recovery as between em- 
ployee and employer, are preserved.®® <A constitu- 


absolute right which is not the sub- 
ject of such a waiver. The practice 
of waiving a trial by jury in civil 
cases or proceedings in this state is 
of such common occurrence as to at- 
tract no attention; and it has never 
been doubted in this state that such 
a waiver could be made. Thus it is 
stated by Mr. Justice Van Syckel in 
Joy, ete, Co. v. Blum, 26 A. 861, 55 
N.J.Law 518, 520, ‘the right of trial 
by jury may be waived.’ No distinc- 
tion can be perceived between a waiv- 
er of this right by the parties after 
commencement of a suit and as inci- 
dent to its prosecution and a general 
waiver as a result of a contract made 
prior to the commencement of legal 
proceedings, or, indeed, to the accru- 
al of a possible cause of action. Nor 
can any distinction be perceived be- 
tween a waiver of the right in the 
form of an express contract between 
the parties and a waiver which may 
arise as a result of a legal presump- 
tion under -legislative authority.” 
Sexton v. Newark Dist. Tel. Co., 86 
A. 451, 84 N.J.Law 85, 101 [aff 91.A. 
1070, 86 N.J.Law 701]. 


64. State v. Clausen, 117 P. 1101, 
65 Wash. 156, 37 L.R.A.N.S. 466. 


[a] Police power.—‘‘When we say 
that we sustain a law by reference to 
the police power that might other- 
wise be in conflict with some pro- 
vision of the constitution, it would 
seem that every incident to that law, 
as well as all methods necessary to 
make it effective, are likewise ex- 
empted from the proscriptions and 
limitations of the constitution. The 
legislature has adopted the idea of 
industrial insurance, and seen fit. to 
make that idea a workable one by 
putting its execution, as well as its 
administrative features, in the hands 
of a commission. It has abolished 
rights of actions and defenses and in 
certain cases denied the right of trial 
by jury. The legislature has said to 
the man whose business is a danger- 
ous one and the operation of which 
may bring injury to an employee, 
that he cannot do business without 
waiving certain rights and privileg- 
es heretofore enjoyed, and it has said 
to the employee that, inasmuch as 
he may become dependent upon the 
state, he must give up his personal 
right of contract when about to en- 
gage in a hazardous occupation and 
contract with reference to the law. 
These demands are the fundamentals 
of our industrial insurance law. If 
the law is not administered as there- 
in provided, it is not likely that a 
compulsory law such as it is could 
ever be adequately administered; for, 
aside from its humane purpose, it 
was adopted in order that the delay 
and frequent injustice incident to civ- 
il trials might be avoided. ‘The rem- 
edy of the workman has been uncer- 


¢ 


tracts.®® 


tain, slow and inadequate. Injuries 
in such works, formerly occasional, 
have become frequent and inevitable.’ 
Laws 1911, page 345. To uphold the 
law in the sense of sustaining the 
idea of industrial insurance, and to 
deny the right of executing it without 
the intervention of the courts, would 
throw us back on the original ground 
and we should then, if consistent, 
hold the idea of industrial insurance 
to be beyond the limit of the police 
power.” State v. Mountain Timber 
Co., 185 P. 645, 75 Wash. 581, 583, L. 
R.A.1917D 10 [aff 37 S.Ct. 260, 243 
U.S. 219, 61 L.Ed. 685]. 


65. U.S.—Mountain Timber Co. v. 
State of Washington, 37 S.Ct. 260, 243 
U:S. 219, 61 L.Ed. 685, Ann.Cas.1917D 
642 [aff 135 P. 645, 75 Wash. 581, L. 
R.A.1917D 10] (Washington act). 
See also Stoll v. Pacific Coast SS. Co., 
205 F. 169 (where it is held that the 
Washington statute is not invalid 
for the reason that it “deprives the 
plaintiff of the right to trial by jury, 
guaranteed by section 21, article 1, 
Constitution of the state of Washing- 
ton, and the seventh amendment to 
the Constitution of the United 
States’). 


Tl1l.—Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 291 Ill. 167. 


Mont.—Cunningham v. Northwest- 
ern Impr. Co., 119 P. 554, 44 Mont. 180. 


Okl.—Adams vy. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52. 


Wash.—State v. Clausen, 117 P, 
1101, 65 Wash. 156, 37 L.R.A.N.S. 466. 


Wyo.—Zancanelli v. Central Coal & 
Coke Co., 173 P.:981,'25, Wyo. 511. 


“As between employee and employ- 
er, the act abolishes all right of re- 
covery in ordinary cases, and there- 
fore leaves nothing to be tried by a 
jury.” Mountain Timber Co. v. State 
of Washington, 37 S.Ct. 260, 264, 243 
U.S. 219, 61 L.Ed. 685, Ann.Cas.1917D 
642 [aff 135 P. 645, 75 Wash. 581, L.R. 
A.1917D 10]. 


“The constitution does not under- 
take to define what shall constitute 
a cause of action, nor to prohibit the 
legislature from so doing. The right 
of trial by jury accorded by the con- 
stitution, as applicable to civil cases, 
is incident only to. causes of action 
recognized by law. The act here in 
question takes away the cause of ac- 
tion, on the one hand, and the ground 
of defense, on the other; and merges 
both in a statutory indemnity, fixed 
and certain. If the power to do away 
with a cause of action in any case 
exists at all, in the exercise of the 
police power of the state, then the 
right of trial by jury is thereafter no 
longer involved in such cases. The 
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tional provision that the right of trial by jury shall 
remain inviolate is not applicable where the en- 
tire procedure involved in the compensation act 
has been created by the legislature since the adop- 
tion of the constitution ;°7 
act is not invalidated by a similar provision which 
was repealed pro tanto by a later one expressly au- 
thorizing the legislature to provide for the settlement 
by arbitration, by a board, or by the courts, of dis- 
putes involving the liability of employers.°®® 


and a compensation 


[§ 33] J. Impairment of Obligation of Con- 
It is obvious that a compensation act does 
not impair the obligation of contracts of employment 
entered into after it takes effect,’° or after it has 


the right of action, to destroy the 
one is to leave the other nothing upon 
which to operate.’”’ State v. Clausen, 
117 P. 1101, 65 Wash. 156, 210; 37 ER: 
A.N.S. 466 [quot Grand Trunk West- 
ern Ry. Co. v. Industrial Commission, 
125 N.E. 748, 751, 291 Ill. 167]. 


[a] Claim against indemnity fund. 
—‘“‘The right of trial by jury, which 
is secured and protected by the Con- 
stitution, refers to the trial of cases, 
actions, or suits at law (see Koppi- 
kus v. Capitol Comrs., 16 Cal. 248), 
and has no reference to claims against 
an indemnity fund, such as are pro- 
vided for by this Act, or demands 
by the state auditor for occupation 
taxes. There is not anything in the 
Constitution guaranteeing a right of 
trial by jury in case of demand for 
a license or occupation tax. The ad- 
justment of claims under the Act is 
an administrative function and not a 
judicial proceeding, and it is only in 
certain cases falling under the lat- 
ter designation that trial by jury is 
guaranteed by the Constitution.” 
Cunningham y. Northwestern Impr. 
Co., 119 PB. 554, 44 Mont. 180, 217. 


66. Mountain Timber Co. v. State 
of Washington, 37 S.Ct. 260, 243 U.S. 
219, 61 L.Ed. 685, Ann.Cas.1917D 642 
[aff 135 P. 645, 75 Wash. 591, L.R.A. 
1917D 10] (Washington act); Zan- 
canelli vy. Central Coal & Coke Co., 
173 P. 981, 25 Wyo. 511. 


67. Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719. 


68 Western Indemnity Co. v. 
Pillsbury, 151 P. 398, 170 Cal. 686; 
Dominguez y. Pendoia, 188 P. 1025, 


46 Cal.App. 220. 


69. Obligation of contracts gen- 
ean see Constitutional Law §§ 593-— 


70. Murphy v. George Brown & 
Co., 103 A..28, 91 N.J.Law 412; Sex- 
ton v. Newark Dist. Tel. Co., 86 A. 
451, 84 N.J.Law 85 [aff 91 A. 1070, 86 
N.J.Law 701]; Doyne v. Stollerman, 
131 A. 68, 3 N.J.Mise. 1171; Leva v. 
Utah Fuel Co., 199 P. 659, 58 Utah 388. 


[a] Reason for rule.—‘“‘The con- 
tract [of hiring] must be presumed to 
have been made in view of and sub- 
ject to the provisions of the act.’ 
Murphy v. George Brown & Co., 103 
A. 28, 30, 91 N.J.Law 412. 


[b] Imposition of requirements 
for compensation.—Where a right to 
compensation for an injury received 
from a person not connected with 
the employment exists only by vir- 
tue of the statute, its imposition of 
requirements for the receipt of such. 
compensation does not impair the ob- 
ligation of contract growing out of 
the employment. Leva v. Utah Fuel 


right of jury trial being incidental to | Co.;, 4199) P.- 659,58: Uitah 388. 
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been enacted, although not yet in effect.74_ Nor does 
such a statute, in so far as it affects the right of ac- 
tion for a subsequent injury, impair the obligation of 
existing contracts;72 hence it may modify or abolish 
common-law defenses to an action for such an in- 
jury.7* Further, the optional acts do not affect the 
obligation of contracts, since the parties by accept- 
ance or rejection of the statute may be held to have 
made a new contract ;74 and a compulsory insurance 
act has been held, without discussion, not violative 
of the employer’s rights under constitutional clauses 
concerning the impairment of the obligation of con- 
tracts.7> In any event a compensation act, if oth- 
erwise a proper exercise of the police power, may in- 
terfere with existing contracts.7° A statute abro- 
gating the common-law right of parents to compen- 
sation for injuries to their minor ch<!d does not im- 
pair the obligation of contract,77 nor does a provi- 
sion limiting compensation to the period or extent of 
disability which an injury would have caused had the 
employee not had a preéxisting disease,‘® nor a pro- 
vision denying the right of an employee to waive his 
rights under the compensation law and declaring that 


any contract to do so shall not be valid;*° and a pro-. 
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exempting it from attachment, garnishment, and exe- 


- eution, and providing that it shall not pass to any 


fe 


other person by operation of law, does not impair the 
obligation of a contract to pay an attorney out of 
moneys awarded, entered into after the enactment of 
the statute.®° But legislation construed as applying 
to injuries which occurred before its passage, at 
which time a different compensation law was in ef- 
feet, and changing that law, would impair the obli- 
gations of contracts;*1 and the construction of an 
act constituting insurance premiums a lien on the 
employer’s property as giving a prior and superior 
lien over a mortgage given prior to the enactment of 
the act would be-an impairment of the obligation of 


the mortgage-contract.®? u 


Procedural provisions in a compensation act have 
been said not to form a part of the contract of em- 
ployment, and to be subject to legislative control ;** 
likewise, it has been held that the procedure may be 
changed if a substantially equivalent remedy re- 
mains.’+ A statute merely changing the method of 
procedure to secure the compensation provided for in 
a previous statute does not impair the obligation of 
contracts of employment entered into before the pas- 


vision prohibiting the assignment of compensation, 


71. Sexton v. Newark Dist.’ Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701]. 


72. State v. Meeker County Dist. 
Ct. 150 N.W. 623, 128 Minn. 221; 
Troth v. Millville Bottle Works, 
91 A. 1031, 86 N.J.Law 558 [aff 98 


A. 485, 89 N.J.Law 219]; Borgnis 
Vine Walk a.Co:, 133) uN Wie 209; 40 
Wis. 327, 37 L.R.A.N.S. 489. Com- 


pare Hunter v. Colfax Cons. Coal Co., 
154 N.W. 1037, 1048, 157 N.W. 145, 175 
Towa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803 (where, in considering Acts 
35 Gen. Assem. c 147, the court said: 
“The statute at bar has not a sugges- 
tion that existing contracts are with- 
in its contemplation. On the con- 
trary, it provides expressly that ex- 
isting conditions are not to be af- 
fected’). But see State v. Creamer, 
97 N.E. 602, 85 Ohio St. 349, 39 L.R.A. 
N.S. 694 (holding that L. No. 102 p 
524, creating a state insurance fund 
for the benefit of injured employees 
and the dependents of killed em- 
ployees, cannot affect contracts in 
existence and unexpired when the act 
is ee into operation by the employ- 
er). 


fa] “Certainly the law does not 
affect the service to be rendered or 
the wages to be paid in any way. 
Neither the obligation of the work- 
man to faithfully do his work, nor 
the obligation of the employer to 
faithfully pay the stipulated wage, 
nor the remedy in case of breach by 
either party, is in any way affected. 
What, then, is affected? Plainly no 
provision of the contract. But, if the 
employer elects to come under the 
law, the employee must _ choose 
whether he will come under it or not, 
and if he does not wish to come un- 
der it he may run the risk of being 
discharged, or if he wishes to retain 
his employment he may feel compell- 
ed to elect to come under the law 
and thus lose his right to bring an 
action at law in case of a personal 
injury sustained in the employment. 
But all this does not in any way af- 
-fect the contract of employment; that 
remains absolutely unimpaired in all 
its terms.’ Borgnis v. Falk Co., 133 


N.W. 209, 147 Wis. 327, 366, 37 L.R. 
A.N.S. 489. 


[b] “The right to bring an action 
in the future in case of a possible 
tort not yet committed, is no part of 
the contract of employment. That 
right arises out of the relation of 
employer and employee, and is sub- 
ject to change by the lawmaking pow- 
er at any time. The employer does 
not contract that it shall remain in- 
tact. There is no vested right in a 
mere remedy for a_ hypothetical 
wrong. At most, the law cannot be 
said to do more than change the rem- 
edy for a tort which is yet to hap- 
pen, and may never hesppen. The 
legislature may change the remedies 
for torts yet to be committed at any 
time, and such changes cannot be said 
to make any change in mere contracts 
of service existing between the par- 
ties.”’ Troth v. Millville Bottle 
Works, 91 A. 1031, 86 N.J.Law 558, 
560 [aff 98 A. 435, 89 N.J.Law 219, and 
quot Borgnis vy. Falk Co., 133 N.W. 
209, 147 Wis. 327, 37 L.R.A.N.S. 489]. 


73. Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.L.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701). 


Abrogation of common-law defens- 
es generally see supra § 26. 


74, Hunter v. Colfax Cons. Coal 

@o., 154 N.W. 1037, 1048, 157 N.W. 

145, 175 Iowa 245, L.R.A.1917D 15, 

Ann.Cas.1917E 803; Troth v. Mill- 

ville Bottle Works, 98 A. 435, 89 N.J. 

Paes 219 [aff 91 A. 1031, 86 N.J.Law 
als ' 


“If acceptance of the act is elec- 
tive, then, as will be seen later, the 
statute cannot work an impairment. 
Whenever liberty is left on whether 
to contract at all (which liberty is 
assumed for present purposes), then 
a new contract or a change in con- 
tract, made by contract, cannot be 
objected to as an invalid impairment. 
Of course, parties sui juris and at 
liberty can make new contracts that 
modify or obviate existing ones with- 
out running counter to any consti- 
tutional inhibition.’”’ Hunter y. Col- 
fax Cons, Coal Co., supra. 


sage of the later statute;*® 


likewise, legislation 


75. State v. Hagan, 175 N.W. 372, 
44 N.D. 306. 


76. Hunter v. Colfax Cons. Coal 
Go., 154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803; Thornton v. Duffy, 20 
Ohio N.P.N.S. 513; State v. Postal 
Telegraph-Cable Co. of Washington, 
172 P. 902, 101 Wash. 630 [aff on reh 
176 P. 346, 104 Wash, 693]; State v. 
Seattle, 132 P. 45, 73 Wash. 396. 


Obligation of contract generally as 
subject to police power see Consti- 
tutional Law § 603. 


77. Houston Pipe Line Co. v. 
Beasley, (Tex.Civ.App.) 49 S.W.(2d) 


78. McArthur v. Department of 
Labor and Industries, 12 P.(2d) 418, 
168 Wash. 405. 


79. Clevenger v. Burgess, 
Civ.App.) 31 S.W.(2d) 675. 


80. Dunseath v. Nevada Industrial 
Commission, 282 P. 879, 52 Ney. 104 
[reh den 296 P. 1112]. 


_ 81. Preveslin_v. Derby and Anson- 
ia Developing Co., 151 A. 518, 112 
Conn. 129, 70 A.L.R. 1426; Gauthier 
v. Penobscot Chemical Fiber Co., 113 
A. 28, 120 Me. 73. 


82. Domenech y. Lee, 66 F.(2d) 
Shee 54 S.Ct. 207] (Porto Rico 
act). 


83. Fountaine’s Case, 141 N.E. 594, 
246 Mass. 513; Devine’s Case, 129 
N.E. 414, 236 Mass. 588. 


84 Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73. 


85. Levitan Embroidery Works vy. 
Lamatina, 111 A. 648, 95 N.J.Law 68 
(“creating in the department of la- 
bor a bureau to be -Known as the 
Workmen’s Compensation Bureau,’ 
and repealing the act which created a 
Workmen’s Compensation Aid Bu- 
reau’’); Murphy v. George Brown & 
Co., 103 A. 28, 91 N.J.Law 412 (re- 
quirement of aid bureau’s approval of 
any agreement between employer and 
employee as to the amount of com- 
pensation due, and provision making 
the employer liable for the employee’s 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 33-34] 


changing the mode of procedure by which the deci- 
sion of a board may be vacated does not impair the 
obligation of a contract,®* nor does the construction 
of a statute allowing a credit to the employer, against 
his liability for compensation, of the amount of any 
recovery by the employee for his injury, as applica- 
ble to an injury sustained before its enactment, where 
the industrial commission’s decision was made aft- 


er the statute went into effect.§7 


[§ 34] K. Impairment of Right To Contract.*® 
The elective compensation acts are 


legal expenses in enforcing it); Crew 
v. Trainor, 102 A. 905, 91 N.J.Law 
87 [aff 105 A. 893, 92 N.J.Law 512] 
(provision for the filing of a state of 
facts for the injured workman as a 
petition in his behalf). 


86. Patton v. New Amsterdam 
Casualty Co., (Tex.Commn.App.) 36 
S.W.(2d) 1000 [aff (Civ.App.) 22 S.W. 
(2a) 540]. 


[a] Reason for decision.—‘‘The 
remedy in this respect, which the 
statute afforded atter it was amend- 
ed, is adequate for this purpose.” 
Patton v. New Amsterdam Casualty 
Co., (Tex.Commn.App.) 36 S.W.(2d) 
1000, 1001 [aff (Civ.App.) 22 S.W.(2d) 
540]. 


87. San Bernardino County Vv. 
State Industrial Commission (Cal.) 
20 P.(2d) 673, 677 (holding that “the 
amendment to the statute relates only 
to procedure’’). 


88. Liberty to contract generally 
see Constitutional Law §§ 460-465. 


89. Hawkins v. Bleakley, 220 F. 
378 [aff 37 S.Ct-255, 243 W-S. 210) 61 
L.Ed. 678] (Iowa act); Hunter v. Col- 
fax Cons. Coal Co., 154 N.W. 1037, 157 
N.W. 145, 175 Iowa 245, L.R.A.1917D 
15, Ann.Cas.1917E 803. But see Per- 
ry v. W. L. Huffman Automobile Co., 
175 N.W. 1021, 179 N.W. 501, 502, 104 
Neb. 211 (holding that ‘“‘the act cre- 
ates new remedies and new liabili- 
ties. . Its remedies, if invoked, 
interfere more or less with the free- 
dom of contract and must be applied 
on the terms granted’’). 


90. Ill.—Deibeikis  v. 
Co., 104 N.E. 211, 261 Il. 
Cas.1915A 241. 


Mich.—May v. Charles Hoertz & 
Son, 170 N.W. 305, 204 Mich. 432; 
Mackin v. Detroit-Timkin Axle Co., 
153 N.W. 49, 187 Mich. 8. 


Link-Belt 
454, Ann. 


Pa.—Anderson v. Carnegie Steel 
Co. 99 Al 215,255, Pa, 33: 
R.I.—Sayles v. Foley, 96 A. 340, 


38 R.I. 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 148 Tenn. 86. 


[a] Presumption in absence of no- 
tice.—Pub. L. (1912) c 831 art 1 § 6, 
providing that an employee of an 
accepting employer waives his com- 
mon-law action unless he gives no- 
tice of such claim to the employer, 
does not render the act invalid as de- 
stroying the right of freedom of con- 
tract, since such provision simply 
creates a presumption in the absence 
of such notice leaving the employee 
free to accept or to reject the act. 
Sayles v. Foley, 96 A. 340, 38 R.I. 484. 


91. Chicago Rys. Co. v. Industrial 
Board of Illinois, 114 N.E. 534, 535, 
276 Ill. 112 [foll Deibeikis v. Link- 
Belt Co., 104 N.E. 211, 261 Ill. 454, 
Ann.Cas.1915A 241] (where the court 
found ‘‘no material distinction ; 
with regard to employers engaged in 
hazardous occupations” between L. 


[7 C. J.—19] 


held to work no 
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impairment of the right or freedom to contract, ei- 
ther generally,®® or on the part of the employee®® 
or the employer.*+ 
legislature to impair the right to contract, in the 
exercise of the police power, is recognized.®* Henee 
even a compulsory act may be sustained on the the- 
ory that the right is subject to reasonable restric- 
tions for the welfare of the state;®* and on the same 


In any event, the right of the 


theory restrictions on the right to contract intended 


[1918] p 335 and L. [1911] p 314); 
Hunter v. Colfax Cons. Coal Co., 154 
N.W. 1037, 157 N.W. 145, 175 Iowa 
245, L.R.A.1917D 15, Ann.Cas.1917E 
803 (sustaining the provisions of the 
Iowa act that every employer, sub- 
ject to its provisions, shall insure 
his liability thereunder in some or- 
ganization approved by the state de- 
partment of insurance, and further 
provisions as to this and the super- 
vision and regulation of taking and 
maintaining such insurance, together 
with provisions as to the methods by 
which the insurance can be carried 
by mutual arrangement by the em- 
ployer and employee, or under which 
the employer may carry his own risk; 
and various other regulations and 
supervisions of these arrangements 
for carrying insurance, for terminat- 
ing such arrangements, and the like). 


92. Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748,291 Te 167. Hunter vy. "Coltax 
Cons. Coal Co., 154 N.W. 1037, 1050, 
157 N.W. 145, 175 Towa 245, L.R.A. 
1917D 15, Ann.Cas.1917E 808. 


“While the right to contract is a 
property right, like all other property 
rights, it is ‘subservient to the pub- 
lic welfare,’ and may be taken by the 
state in a well-directed effort to pro- 
mote the public welfare by the exer- 
cise of the police power.’ Hunter 
v. Colfax Cons. Coal Co., supra. 


93. Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 291 Ill. 167; State v. Hagan, 175 
N.W. 372, 379, 44 N.D. 306; State v. 
Clausen, 117 P. 1101, 65 Wash. 156, 
192, 37 L.R.A.N.S. 466. 


‘Tt is thought the act at bar inter- 
feres with certain of the personal 
rights here defined, particularly with 
the right of contract, and is for that 
reason violative of this provision of 
the constitution. But it is recog- 
nized in the case cited, and in many 
others, that these rights are not ab- 
solute. On the contrary, it has been 
many times said that there is no ab- 
solute right to do as one wills, pur- 
sue any calling one desires, or con- 
tract aS one chooses; that the term 
liberty means absence of arbitrary 
restraint, not immunity from reason- 
able regulations and prohibitions im- 
posed in the interests of the commu- 
nity.” State v. Clausen, supra. 


“The new statutory liability im- 
posed in no manner affects the right 
of the [employer] to make a lawful 
contract with his employees. It is 
wholly proper that the Legislature, 
in the proper exercise of its police 
power, prohibit the [employer] from 
contracting against his statutory lia- 
bility, the same as heretofore it has 
provided with contracts against one’s 
negligence.” State v. Hagan, supra. 


94. Towa.—Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1050, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. : 


Ky.—Workmen’s Compensation 


to prevent evasion or circumvention of the statute 
are sustained,®+ as are provisions that no claim for 


Board of Kentucky v. Abbott, 278 S. 
W. 5338, 212 Ky. 123, 47 A.L.R. 789. 


Mass.—In re Opinion of Justices, 
96 N.E. 308, 209 Mass. 607. 


Pa.—Anderson vy. Carnegie Steel 
Co., 99 A. 215; 255 Pat 38. 


Tex.—Clevenger vy. Burgess, 
App.) 31 S.W.(2d) 675. 


“Assuming there can be a valid 
compensation act, certainly the Leg- 
islature may make provision against 
having the legislative intent as to 
such act thwarted. To put the ban 
upon such influences interferes with 
no right of contract, but simply 
heads off one method of evading and 
crippling the act. One underlying 
purpose of the statute is to promote 
acceptance by the employee. No val- 
id right is infringed by making taboo 
the employment of methods that 
might press the employee to reject.” 
Hunter v. Colfax Cons. Coal Co., su- 
pra. 


[a] For example the following 
provisions have been sustained: (1) 
“No contract, rule, regulation or de- 
vice whatsoever shall operate to re- 
lieve the employer, in whole or in 
part, from any liability created by 
this act except as herein provided.” 
Hunter y. Colfax Cons. Coal Co., 154 
N.W. 1037, 157 N.W. 145, 175 Iowa 
245, L.R.A.1917D 15, Ann.Cas.1917E 
803. (2) “Any contract of employ- 
ment, relief benefit or insurance or 
other device whereby the employee is 
required to pay any premium or pre- 
miums for insurance against the 
compensation provided for in this act 
shall be null and void.’’ Hunter v. 
Colfax Cons. Coal Co., supra. (3) 
“No employee or beneficiary shall 
have power to waive any of the pro- 
visions of this act in regard to the 
amount of compensation which may 
be payable to such employee or ben- 
eficiary hereunder to whom the act 
applies.” Hunter v. Colfax Cons. 
Coal Co., supra. (4) “Any contract 
or agreement made by any employer 
or his agent or attorney with any 
employee or any other beneficiary of 
any claim under the provisions of 
this act within twelve (12) days aft- 
er the injury shall be presumed to 
be fraudulent.’’ Hunter v. Colfax 
Cons.,,-Coal..C€o.;7 supra... (ps “The 
compensation herein provided shall be 
the measure of the responsibility 
which the employer has assumed for 
injuries or death that may occur to 
employees in his employment subject 
to the provisions of this act, and it 
shall not in any wise be reduced by 
contributions from employees.” 
Hunter v. Colfax “Cons. ~ Coal Co. 
supra. (6) “No agreement, composi- 
tion or release of damages made be- 
fore the happening of any accident, 
except the agreement defined in arti- 
cle three of this act, shall be valid or 
shall bar a claim for damages for the 
injury resulting therefrom; and any 
such agreement, other than that de- 
fined in article three herein, is declar- 
ed to be against the public policy of 


(Civ. 
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compensation under the act shall be assignable,®® and 
that no payment under the act shall be assignable 
or subject to attachment or garnishment, or in any 
way be held for debt,®® and a provision empowering 
the industrial commission to fix rates of insurance 
and to reject a policy at a rate not approved by it.®? 
An elective act has been held not violative of the 
free right to contract in providing that no part of 
the compensation shall be paid to attorneys except 
with the court’s approval,®® nor because it arbitrarily 
fixes compensation without regard to the extent of 
the injury,®® nor because it limits the amount to be 
recovered for medical attention,’ nor because it de- 
nies, in stated cases, remedy or compensation for 


this commonwealth.” Anderson v. 
Carnegie Steel Co., 99 A. 215, 217, 255 
Pa. 33. (7) Provisions prohibiting 
the settlement of a claim or award, 
under the act, except as therein pro- 
vided. Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 S. 
W: 538, 212 Ky. 128, 47 A.U.R. 789; 
Craft v. Gulf Lumber Co., 91 So. 736, 
151 La. 281 (upholding the provision 
as a proper and reasonable exercise 
of police power and public policy, and 
as not being unreasonable or unfair 
to the employer). (8) <A provision 
denying the right of an employee to 
waive his rights under the compensa- 
tion law, and declaring that any con- 
tract to do so shall not be valid. 
Clevenger v. Burgess, (Tex.Civ.App.) 
31 S.W.(2d) 675, 678 (where the court 
said: “The Legislature having the 
authority to enact the law for the 
protection of and benefit of those fall- 
ing within its scope, it was manifest 
that it was also authorized to insure 
its efficacy by prohibiting contracts 
which, on a specified event, should 
operate to relieve the employer from 
the statutory liability which would 
otherwise exist. The constitutional 
right to contract is not infringed by 
forbidding contracts whereby employ- 
ers relieve themselves of liability im- 
posed by the statute’). 


95. Workmen’s Compensation 
Board of Kentucky vy. Abbott, 278 S. 
Webs, wake: Kyny 125, 47 Aber. 139. 
And see cases infra note 96. 


96. May v. Charles Hoertz & Son, 
170 N.W. 305, 204 Mich. 482; Mackin 
v. Detroit-Timkin Axle Co., 153 N.W. 
49, 187 Mich. 8. 


97.: Scranton Leasing Co. v. Indus- 
trial Commission of Utah, 170 P. 976, 
51 Utah 368. 


98. Chapman y. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 


99. 
supra. 


1. Chapman v. Railway Fuel Co., 
supra. 


2. Chapman v. Railway Fuel Co., 
supra. 


[a] Reason for rule.—‘If the po- 
lice power be not sufficient to account 
satisfactorily for all these stipula- 
tions of the act, they may be justified 
on the ground that they become part 
and parcel of the express or implied 
agreement between the parties to 
abide by the provisions of the act 
made for the benefit, in the long run, 
of both employer and employee.” 
Chapman v. Railway Fuel Co., 101 So. 
879, 881, 212 Ala. 106. 


3. Seabury v. Arkansas Natural 
Gas Corporation, 130 So. 1, 3, 171 La. 
199 [aff 127 So. 25, 14 La.App. 153]. 


Chapman y. Railway Fuel Co., 
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tract rights.* 


“The act in this respect does not 
restrain the liberty and freedom of 
contract any more than it does in 
making the principal liable for inju- 
ries to workmen directly employed 
by such principal.” Seabury v. Ar- 
kansas Natural Gas Corporation, su- 
pra. 


4. Generally 
Law §§ 405, 408. 


5. U.S.—Crowell. v..Benson, 52 S. 
Ct. 285, 285°. S092, 76 L.Ed. 598 [aft 
45 F.(2d) 66. (aff 33 F.(2d) 137 and 
38 F.(2d) 306), and cert gr. 51. S.Ct. 
353,;,.2838 U-S. 814, 75. L.Wd... 1430]; 
Wheeling Corrugating Co. v. McMan- 
igal, 41 F.(2d) 5938; Obrecht-Lynch 
Corporation v. Clark, 30 F.(2d) 144. 


Ariz.—Alabam’s Freight Co. v. 
Hunt, 242 P. 658, 29 Ariz. 419. 


Ill.— Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 291 Ill. 167; Johnson vy. Choate, 
284 Ill. 214, 119 N.E. 972; Deibeikis 
vy. Link-Belt Co., 104 N.E. 211, 261 
Ill. 454, Ann.Cas.1915A 241. 


Iowa.—Hunter v. Colfax Cons, Coal 
Co., 154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


Ky.—Wells Elkhorn Coal Co. v. 
Vanhoose, 295 S.W. 464, 220 Ky. 381. 


* Md.—Solvuca v. Ryan & Reilly Co., 
101 A. 710, 181 Md. 265. 


Mich.—American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580; 
McGee v. Columbia Body Co., 187 N. 
W. 270, 227 Mich. 479; Kirkley v. 
General Baking Co., 186 N.W. 482, 


see Constitutional 


217 Mich. 307; Mackin v. Detroit- 
Timkin Axle Co., 153 N.W. 49, 187 
Mich, 8 

Minn.—state v. Meeker County 


Dist. Ct:, 150 N.W. 623, 128 Minn. 221. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869; De May vy. Lib- 
erty Foundry Co., 37 S.W.(2d) 640, 
650, 827 Mo. 495 [quot C.J.]. 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499,°55 Mont. 522. See 
Cunningham vy. Northwestern Impr. 
Co., 119 P. 554, 44 Mont. 180 (holding 
that Montana Miners’ Compensation 
Act [L. (1909) ¢ 67], providing indem- 
nity for injured employees engaged in 
coal mining from a fund to be col- 
lected from a tax levied on the work- 
men and the coal operators in ac- 
cordance with the amount of coal 
mined and the amount of wages paid, 
and providing a Summary method for 
the disposition of claims filed under 
the law, was not unconstitutional as 
conferring judicial power on the state 
auditor having charge thereof). 


Ohio.—Fassig v. State, 116 N.E. 


ay 95 Ohio St. 232 [aff 5 Ohio App. 
T97. . 


two weeks immediately following the injury.” 
provision making a person undertaking work liable 
to pay compensation to any workman employed by 
another person with whom he has contracted for the 
execution of part or all of the work violates no con- 


[§§ 34-35 
i 


[§ 35] L. Delegation of Judicial Powers and Dep- 
rivation of Courts of Jurisdiction.* 
weight of authority, the creation by the compensa- 
tion acts of boards or commissions having authority 
to pass on claims for injuries, find facts, and make 
awards does not constitute an unwarranted delega- 
tion of judicial powers or the unwarranted creation 
of a judicial tribunal or court,® the decisions being 


By the great 


Or.—Roles Shfngle Co. v. Berger- 
son, 19 P.(2d) 94, 142 Or. 131; But- 
terfield v. State Industrial Accident 
Commission, 223 P. 941, 226 P. 216, 
111-Or. 149: 


Tex.—Middleton v. Texas Power, 
etc., Co., 185 S.W. 556, 108 Tex. 96. 


Utah.—Utah Fuel Co. y. Industrial 
Commission, 194 P. 122, 57 Utah 246. 


Wash.—State v. Mountain Timber 
Co., 185 P. 645, 646, 75 Wash. 581, L. 
R.A.1917D 10 (afi .37/S8.Ct: 260, 243°U. 
S. 219, 61 L.Ed: 685). 


Wis.—Employers’ Mut. Liability 
Ins. Co. v. McCormick, 217 N.W. 738, 
195 Wis. 410; Schaefer & Co. v. Hich- 
er, 201 N.W. 396, 185 Wis. 317; Borg- 
nis v. Falk Co., 133 N.W. 209, 147 Wis. 
327, 387 L.R.A.N.S. 489. 


Que.—Ricard v. Crete & Atty.-Gen. 
for Quebec, [1933] 3 Dom.L.R. 660; 
A.-G. Quebec v. Slanee & Grimstead, 
[1933] 2 Dom.L.R. 289 [rev 70 Que. 
Super. 274, [1932] 2 Dom.L.R. 81]. 


See Mailman vy. Record Foundry & 
Machine Co., 106 A. 606, 607, 118 Me. 
172 (upholding the constitutionality 
of an elective act providing for the 
exclusive determination of issues of 
fact by the chairman of the industrial 
accident commission, “a tribunal not 
a court with jury and which is part- 
ae any perhaps .primarily administra- 

ve”). 


“Every administrative body, if it is 
to function at all, must have some 
power and jurisdiction to determine 
for itself whether or not it may pro- 
ceed in a given case, and this we 
think may be done without usurping 
the functions of the courts, so long 
as it does not act arbitrarily nor in 
excess of the express powers confer- 
red by legislative enactment.” Utah 
Fuel Co. v. Industrial Commission, 
194 P. 122, 124, 57 Utah 246. 


“The awarding of compensation by 
the Deputy Commissioner and the 
finding of facts upon which the same 
is made are not judicial but admin- 
istrative acts, which cannot be dis- 
tinguished in principle from findings 
and orders made by the Trade Com- 
mission, the Interstate Commerce 
Commission, or the Board of Tax Ap- 
peals. It is well settled that 
the delegation to administrative of- 
ficers of the duty to find the facts 
necessary to the proper administra- 
tion of such an act is not the dele- 
gation of judicial powers.” Wheel- 
ing Corrugating ©o. v. McManigal, 41 
F.(2d) 593, 595. 


[a] Rule applied to admiralty and 
maritime ' jurisdiction.—Obrecht- 
ei Corporation v. Clark, 30 F.(2d) 


[b] “Living apart” for “justifiable 
cause.”—“The duty to determine 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 35] 


based on the various grounds that such boards or 
commissions are merely administrative agencies, al- 
though exercising quasi judicial powers,® that they 
do not have the final authority to decide and to ren- 
der enforceable judgments,’ or that under the elec- 
tive statutes they are in effect or analogous to boards 
of arbitration by agreement;® and the ease of deci- 
sion under an act has been urged in sustaining it. 


whether [a wife] was. . . ‘living 
apart’ from her husband ‘for justifi- 
able cause’ is no more judicial than 
the determination whether the disa- 
bility for which the claim is made is 
due to an ‘accidental injury’ arising 
out of and in the course of employ- 
ment.” Kirkley v. General Baking 
Co., 186 N.W. 482, 485, 217 Mich. 307. 


6 Ariz—Alabam’s Freight Co. v. 
Hunt, 242 P. 658, 29 Ariz. 419. 


Ill.— Grand Trunk Western Ry. Co. 
vy. Industrial Commission, 125 N.E. 
748, 291 Ill. 167. 


Md.—Solvuca v. Ryan & Reilly Co., 
101 A. 710, 131 Md. 265. 


Mich.—American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 2388 Mich. 580; 
McGee v. Columbia Body Co., 187 N. 
W. 270, 227 Mich. 479; Kirkley v. Gen- 
eral Baking Co., 186 N.W. 482, 217 
Mich. 307; Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo, 869. 


Mont.—Shea y. North Butte Mining 
Co f17T9" RP? 499, -55"'Mont. 522. 


Ohio.—Fassig v. State, 116 N.E. 104, 
95 Ohio St. 232 [aff 5 Ohio App. 479]. 


Tex.—Middleton v. Texas Power, 
ete, "*Co., 185 S:Ws"556;, 108 “Tex. 96; 
Commercial Casualty Ins. Co. v. Hil- 
ton, (Civ.App.) 55 S.W.(2d) 120. 


Wis.—Schaefer & Co. v. Hicher, 201 
N.W. 396, 185 Wis. 317;,. Borgnis-v. 
Falk Co., 133 N.W. 209, 147 Wis. 327, 
358, 37 L.R.A.N.S. 489. 


Que.—Ricard v. Crete & Atty.-Gen. 
for Quebec, [1933] 3 .Dom.L.R. 660; 
A.-G. Quebec v. Slanec & Grimstead, 
[1933] 2 Dom.L.R. 289 [rev 70 Que.Su- 
per. 274, 3 Dom.L.R. 81]. 


See Butterfield v. State Industrial 
Accident Commission, 223 P. 941, 942, 
226 P. 216, 111 Or. 149 (holding that 
“the primary duty of the Commission 
is to administer the act. The 
exercise of judicial functions is inci- 
dental to its primary duty, and the 
act is not unconstitutional on that 
account’). 


“We do not consider the Industrial 
Commission a court, nor do we con- 
strue the act as vesting in the Com- 
mission judicial powers within the 
meaning of the constitution. It is 
an administrative body or arm of the 
government which in the course of its 
administration of a law is empowered 
to ascertain some questions of fact 
and apply the existing law thereto, 
and in so doing acts quasi-judicially, 
but it is not thereby vested with ju- 


dicial power in the constitutional 
sense.” Borgnis v. Falk Co., supra. 
[a] Vacation of award for fraud.— 


A statute empowering an industrial 
accident board to review its award 
and set it aside upon a showing that 
it had been induced by fraud or mis- 
take is not unconstitutional as being 
an attempt to confer judicial powers 
upon the board, “since the board’s de- 
cision on such questions is only ad- 
ministrative, or at least merely quasi- 
judicial, and not final, and the trial 
on appeal is de novo.” Commercial 
Casualty Ins. Co. v. Hilton, (Tex.Cis. 
App.) 55 S.W.(2d) 120. 
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7. Mackin v. Detroit-Timkin Axle 
Co., 153 N.W. 49, 187 Mich. 8; Oren 
v. Switt & Co., 51 S.W.(2d) 59, 330 
Mo. 869; Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522. 


8. Ill.—Johnson v. Choate, 119, N. 
E. 972, 284 Ill. 214; Deibeikis v. Link- 
Belt Co., 104 N.E. 211, 261 Ill. 454, 
Ann.Cas.1915A 241. 


Ky.—Wells Elkhorn Coal ‘Co. v. 
Vanhoose, 295 S.W. 464, 220 Ky. 381; 
Greene v. Caldwell, 186 S.W. 648, 170 
Ky. 571, Ann.Cas.1918B 604. 


Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


Mo.—Oren v. Swift & Co., 51 SW. 
(2d) 59, 330 Mo. 869. 


Wis.—Borgnis v. Falk Co., 133 N. 
pup 209, 147 Wis. 327, 37 L.R.A.N.S. 


[a] “Being elective, the act does 
not become effective as to any em- 
ployer or employee unless such em- 


ployer or employee chooses to come 
within its provisions. Having once 
elected to come within the provisions 
of the act, as long as such election 
remains in force the act is effective 
as to the party or parties making 
the election, and in case an employer 
and an employee both elect to come 
within the provisions of the act, the 
act itself then becomes a part of the 
contract of employment and can be 
enforced as between the parties as 
such. Under this view it cannot be 
said that by this act judicial power 
is delegated to boards of arbitrators, 
contrary to the provisions of our con- 
stitution. Parties to a contract may 
make valid and binding agreements 
to submit questions in dispute or 
any disagreement that may arise to a 
board of arbitrators composed of per- 
sons or tribunals other than the reg- 
ularly organized courts, and such 
agreements will be enforced. (Pa- 
caud v. Waite, 75 N.E. 779, 218 Ill. 138, 
2 L.R.A.N.S. 672.) By electing to ac- 
cept the provisions of this act the em- 
ployer and the employee thereby 
agree to settle by arbitration any 
dispute that may arise between them 
in reference to compensation for in- 


jury.’’ Deibeikis v. Link-Belt Co., 104 
N.E. 211, 261 Ill. 454, 465, Ann.Cas. 
1915A 241. 


9. Grand Trunk Western Ry. Co. 
v. Industrial Commission, 125 N.E. 
748, 752, 291 Til. 167. 


“The act is almost automatic in 
practical working. The amounts to 
be paid are easy of computation, and 
the person or persons to whom they 
shall be paid are fixed and certain. 
The commission has power to formu- 
late rules and regulations not incon- 
sistent with the provisions of the 
act and to determine controversies 
which arise in the administration of 
the act.” Grand Trunk Western Rys. 
Co. v. Industrial Commission, supra. 


10. Lee v. Superior Court of Cali- 
fornia in and for City and County of 
San Francisco, 214 P. 972, 191. Cal. 
46; Yosemite Lumber Co. y. Indus- 
trial Acc. Commission of California, 
204 P. 226, 187 Cal. 774, 20 A.L.R. 994; 
Western Metal Supply Co. v. Pills- 
bury, 156 P. 491, 172 Cal. 407, Ann.Cas. 
1917E 390; Pacific Coast Casualty Co. 
vy. Pillsbury, 153-P. 24, 17l:Cal.. 319; 
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Notwithstanding a constitutional provision vesting 
the judicial power in specific courts, the legislature 
may be given power, as has been done in some ju- 
risdictions by a constitutional amendment, to vest 
a board or commission created under a compensation 
act with judicial powers.?° 
thority of the legislature is, of course, measured by 
the terms of the amendment.+1 


In such a case the au- 


A statute creating 


Evanhoff v. State Industrial Acc. 
Commn., 154 P. 106, 78 Or. 503 (hold- 
ing that, under Const. art 7 § 1, as 
amended in 1911, the legislature was 
authorized to confer judicial powers 
on the state industrial accident com- 
mission, created by the workmen’s 
compensation law, since under the 
amendment the legislature or the peo- 
ple may confer judicial powers on any 
tribunal selected, so long as the dif- 
ferent departments of government are 
not made to encroach on each other). 


[a] Commission exercising judi- 
cial powers.—‘“It is true that, in sev- 
eral cases involving compensation 
statutes, it has been held that the 
boards or officers authorized to deter- 
mine the facts upon which the right 
to compensation arose were exercis- 
ing executive or administrative rath- 
er than judicial powers. Kennerson 
v. Thames Towboat Co., 94 A. 372,89 
Conn. 367, L.R.A.1916A 436; Mackin 
v. Detroit-Timkin Axle Co., 153 N.W. 
49, 187 Mich. 8; Borgnis v. Falk Co., 
133 N.W. 209, 147 Wis. 327, 37 L.R.A: 
N.S. 489. But in none of these cases 
was the court considering a statute 
which gave to a commission powers 
as extensive as those vested by our 
law in the industrial accident com- 
mission. We shall not take the time 
to review in detail the cases just cit- 
ed, but content ourselves with saying 
that we think there is nothing jin them 
which would support the claim that 
the powers exercised by the industrial 
accident commission of this state in 
making awards of compensation are 
not strictly judicial.” Western Metal 
Supply Co. v. Pillsbury, 156 P. 491, 
493, 172 Cal. 407, Ann.Cas.1917E 290. 


[b] Appointment of trustee.—The 
power conferred by the legislature on 
an industrial accident commission to 
appoint a trustee to administer an’ 
award for minors is within the con- 
stitutional powers of the legislature 
under an amendment vesting it with 
“plenary power, unlimited by any 
provisions of this Constitution, to 
create and enforce a complete system 
of workmen’s compensation, by appro- 
priate legislation,’ although such 
power of appointment “trenches up- 
on the probate jurisdiction of the su- 
perior court.” Lee v. Superior Court 
of California in and for City and 
County of. San Francisco, 214 P. 972, 
975, 191 Cal. 46. 


11. Yosemite Lumber Co. v. Indus- 
trial Acc. Commission of California, 
204 P. 226, 187 Cal. 774, 20 A.L.R. 994; 
Employers’ Liability Assur. Corpora- 
tion v. Industrial Ace. Commission, 
203 . 95, 187. Cal. 615°.) Carstens, v: 
Pillsbury, 158 P. 218, 172 Cal. 572; 
Pacific Coast Casualty Co. v. Pills- 
bury, 153 P..24, 171 Cal. 319; Engle- 
bretson v. Industrial Acc. Commn., 151 
P. 421, 170 Cal. 793 (holding that, as 
Const. art 20 § 21, as amended, under 
which the Workmen’s Compensation 
Law was enacted, did not authorize 
the legislature to delegate to the 
commission, as was attempted by § 75 
Subd 6, power to regulate and to pre- 
scribe the nature and the extent of 
the prsofs and the evidence, such at- 
tempted delegation is invalid). 


[a] “The constitutional provision 
is (1) that the legislature may ‘cre- 
ate and enforce a liability on the part 
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a state board to establish a state insurance fund from 
premiums paid by employers and employees has been 
held not invalid as a delegation of judicial powers,*? 
as has a statute granting a workmen’s compensation 
bureau power to classify employment and prescribe 
A provision that aeceptance of the act is 
conclusively presumed unless election not to accept 
is signified does not intrude upon the judicial field.** 
A constitutional provision that the judicial power 
of the state shall be vested in courts named and such 
others as may be provided is not violated by a provi- 
sion of a compensation act that, on the employer’s 
failure to pay compensation, the award may be en- 
tered in the judgment docket of the district court, 


rates.13 


of all employers to compensate their 
employees for any injury incurred 
by the said employees in the course 
of their employment.’ It proceeds to 
declare that the legislature may es- 
tablish an industrial accident board 
and empower it to settle disputes con- 
cerning the liability which the legis- 
lature may create under the author- 
ity so given. (Art. XX, sec. 21.) This 
action by such board would be an ex- 
ercise of judicial power. For that 
purpose it is, in legal effect, a court. 
Section 1 of article VI vests the judi- 
cial power of the state ‘in the senate, 
sitting as a court of impeachment, in 
a supreme court, district courts of 
appeal, superier courts,’ and such in- 
ferior local courts as the legislature 
may establish. Under this provision 
the legislature would be without au- 
thority to give judicial power to any 
general state board or tribunal. Ex- 
cept for local purposes the section 
disposes of the whole judicial power 
of the state and vests all of: it in the 
courts expressly named therein, leav- 
ing none at the disposal of the legis- 
lature. Authority to the legislature 
to create another state tribunal and 
vest it with judicial power over this 
new class of cases must be sought 
for elsewhere in the constitution. It 
is found only in the aforesaid section 
21 of article XX. It follows that this 
section measures and limits the legis- 
lative power in that respect. The 
second sentence of the section author- 
izes the creation of a state board to 
settle disputes arising under the leg- 
islation authorized by the first sen- 
tence. This includes only disputes 
arising out of the newly to be created 
liability of an employer to his em- 
ployee for an injury incurred by such 
employee ‘in the course of’ the employ- 
ment. It is these injuries only the 
redress of which may be committed 
by the legislature to a state industrial 
accident board. Hence it follows nec- 
essarily that the legislature cannot 
give such board power to Settle dis- 
putes and allow compensation from 
the employer to a person who has 
been or is an employee, for a per- 
sonal injury which was not incurred 
by him ‘in the course of’ his employ- 
ment, or which happened after the 
employment had ceased and was not 
the natural and proximate result of 
the employment, or of some injury 
which did occur in the course of his 
employment. It could not give Such 
board power to allow compensation 
to McCay for the additional disabil- 
ity or expenses arising from the slip- 
ping of the broken bone, unless such 
slipping was the natural or proximate 
result of the original injury.’ Pa- 
cific Coast Casualty Co. v. Piflsbury, 
Lh Ps 241715 Cale 319, 322. 3¢2) “Un-= 
der this provision the legislature has 
no power to create courts or commis- 
sions having judicial power for the 
settlement of disputes concerning 
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tional provision 


such liability between persons who do 
not sustain the relation of employer 
and employee to each other. Yosem- 
ite Lumber Co. v. Industrial Acc. 
Commission of California, 204 P. 226, 
187 Cal. 774, 20 A.L.R. 994; Employ- 
ers’ Liability Assur. Corporation Vv. 
Industrial Acc. Commission, 203 P. 95, 
96, 187 Cal. 615 (both so holding with 
respect to the provision as amended 
in 1918 “so as to broaden the powers 
of the Legislature ‘to create and en- 
force a complete system of workmen’s 
compensation, by appropriate legisla- 


tion’’’); Carstens v. Pilisbury, 158 P. 
2187 172° Cals 572: 
12. State v. Creamer, 97 N.E. 602, 


85 Ohio St. 349, 400, 39 L.R.A.N.S. 694 
(where the court said of 102 Oh. L. 
p 524: “If the board is a court there 
is an end of the whole matter. The 
statute would be unconstitutional. 
For if the board is a court it has not 
been created in accordance with the 
manner provided by the constitution. 
We do not consider the Board of 
Awards a court, or invested with ju- 
dicial power within the meaning of 
the constitution. It is created by 
the act purely as an administrative 
agency to bring into being and ad- 
minister the insurance fund, and the 
fact that it is empowered to classify 
persons who come under the law and 
to ascertain facts as to the applica- 
tion of the fund, does not vest it with 
judicial power within the constitu- 
tional sense’’). 


13. State v. Hagan, 175 N.W. 372, 
44 N.D. 306. See Scranton Leasing 
Co. v. Industrial Commission of Utah, 
170 P. 976, 51 Utah 368 (upholding 
the constitutionality of the statute as 
against an attack on the constitution- 
al power of the legislature to dele- 
gate to the industrial commission the 
power to fix insurance rates). 


14. Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 


15. Ontario Mining Co. v. Indus- 
es Commission, 280 P. 483, 86 Colo. 


[a] Reason for rule.—‘‘The Indus- 
trial Commission is a quasi-judicial 
tribunal which might be termed a 
court of industrial relations, with 
limited jurisdiction to hear and de- 
termine, subject to review by consti- 
tutional courts, certain cases arising 
between employer and employee, with 
the necessary and incidental judicial 
power of rendering an award or judg- 
ment therein.” Ontario Mining Co. v. 
Industrial Commission, 280 P. 483, 
485, 86 Colo. 206. 


16. Hawkins v. Bleakley, .220 F. 
378, 382 .[aff.37 S.Ct. 255, 243.U.S. 210, 
61 L.Ed. 678] (lowa act); Hunter v. 
Colfax Cons. Coal Co., 154 N.W. 1037, 
157 N.W. 145, 175 Iowa 245, L.R.A. 
1917D 15, Ann.Cas.1917E 803. 


“Arbitrations existed at common 


Depriving courts of jurisdiction. 
are not invalid as depriving the parties of all right 
to resort to the courts,!7 likewise, under a constitu- 


[§ 35 


with the effect of a judgment. of the court.'® 


Provision for arbitration. 
tive act for the formation of a committee of arbitra- 
tion in case of disputed claims, the decision of which 
is reviewable by the industrial commissioner, and 
on which a decree is rendered by the district court, 
has been sustained as against a contention that it 1s 
an improper delegation of judicial power and a deni- 
al of a judicial hearing.*® 


A provision in an elec- 


The elective acts 


authorizing the legislature to pro- 


law, and they ate allowable -under 
the Iowa statute. The conclusion 
and award of an arbitrator can be en- 
forced by judicial proceedings. There 
is nothing new about all this. And 
these arbitrations are agreed to un- 
der this statute either by specific 


agreement or by acquiescence.” 
Hawkins v. Bleakley, supra. 
[a] Judicial power not restricted 


to courts.—‘‘Assume the delegation is 
one of judicial powers, while if the 
parties are left wholly free on wheth- 
er to reject or accept this arbitration 
and resulting court orders, it is, per- 
haps, not strictly necessary to deter- 
mine whether enforced submission to 
said procedure would be valid—we 
hold that, even if submission be com- 
pulsory, there is here no unwarrant- 
ed delegation. It does not at all fol- 
low from pronouncements that judi- 
cial power may not be delegated, that 
none but duly constituted constitu- 
tional courts may exercise judicial 
power.’ Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 1061, 157 N.W. 145, 
175 Iowa 245, L.R.A.1917D 15, Ann. 
Cas.1917E 803. 


[b] “It is not wholly clear that 
here there is a delegation of judicial 
power.—It might, perhaps, as well 
be claimed that what has really been 
delegated is not judicial power, but 
power by award and resulting entry 
of decree to apply the measure of 
damages created by legislative act, a 
delegation of legislative rather than 
of judicial power.’ Hunter v. Colfax 
Cons. Coal Co., 154 N.W. 1037, 1060, 
157 N.W. 145, 175 Iowa 245, L.R.A 
1917D 15, Ann.Cas.1917E 803. 


17. Hunter v. Colfax Cons. Coal 
Co., supra; Borgnis v. Falk Co., 133 
Ao 209, 147 Wis. 327, 37 L.R.A.N.S. 


[a] Extent of ouster of jurisdic- 
tion.— ‘If we assume the _ statute 
would be void if it operated to oust 
the courts of all jurisdiction to try 
controversies between employer and 
employee, it is an immaterial conces- 
sion in the cases wherein the act is 
rejected. For, when rejected the 
courts are not ousted of jurisdiction 
in toto, and, as we view it, not de- 
prived of it at all. Where the act is 
rejected the full dispute between the 
parties is still submitted by ordinary 
proceedings, and tried in the usual 
way. True, some mere rules of pro- 
cedure are changed, some defenses 
are eliminated, and there is some 
change in burdenyof proof. Even if 
it be assumed that these changes are 
unauthorized, the objection is not sus- 
tained that on rejection of the act 
the courts no longer have jurisdic- 
tion to try suits for the injury of 
an employee. A somewhat more diffi- 
cult question arises when the pro- 
visions of the act are accepted. In 
that case, if the parties cannot come 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§ 25] 


vide for the settlement by arbitration, by a board or 
by the courts, of disputes involving the liability of 
employers, a compulsory act vesting exclusive juris- 
diction in a commission, in certain circumstances, has 
been sustained as against a contention that it de- 


prives the courts of jurisdiction.'§ 


Review. 


to an agreement, compensation fixed 
by statute schedule is awarded by 
arbitration provided for in the act. 
In a sense, then, the acceptance of 
the statute operates to take from the 
courts so much of the controversy 
as is determined by the applying of 
the statute schedules through the 
agency of the statute arbitrators. 
Before we reach the question wheth- 
er, if this constitute a total ouster 
of the jurisdiction of the courts, it 
would invalidate the act, we, of 
course, have to determine whether 
such total ouster is so effected. We 
are forced to deal with this question 
as one of first impression, because no 
decision that sustains the Compensa- 
tion Act of other states is applica- 
ble. The Washington Act and that 
of Massachusetts reserve recourse to 
the courts and full judicial review. 
Hise 0 Borgniscy. fa lkiCos0133) NW. 
209, 210, 147 Wis. 327, 37 L.R.A.N.S. 
489, sustains the Wisconsin act with 
a holding that there is review if the 
act be without power or fraudulent, 
that if the board act without or in ex- 
cess of its jurisdiction, there may be 
action in court to set aside the award, 
and that this may also be done if its 
findings of fact are not supported by 
the evidence. Our act has no such 
reservations, in terms, and therefore 
these decisions afford us no light. 
. . . We are in no doubt that the 
very structure of the law of the land, 
and the inherent power of the courts, 
would enable them to interfere, if 
what we have defined to be the juris- 
diction conferred upon the arbitra- 
tion committee were by it exceeded— 
could inquire whether the act was 


being enforced against one who had 


rejected it, whether the claiming em- 
ployee was an employee, whether he 
was injured at all, whether his in- 
jury was one arising out of such em- 
ployment, whether it was due to in- 
toxication of the servant, or self- 
inflicted or, acceptance being conced- 
ed, into whether an award different 
from the statute schedules had been 
made, into whether the award were 
tainted with fraud on part of the pre- 
vailing party, or of the arbitration 
committee, and into whether that 
body attempted judicial functions, in 
violation of or not granted by the 
act. All of which establishes the 
statute works no complete ouster of 
jurisdiction, the only ouster which is 
condemned. The utmost it does is to 
provide administrative machinery for 
applying rates of compensation fixed 
by the Legislature as between parties 
who have agreed to have the amount 
of compensation, merely, thus dete:r- 
mined.’”’ Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 10387, 1062, 1064, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. 


7 


Limitations on the right or extent of ap- 
peal to the courts from awards by boards and com- 
missions have been generally sustained.+® 
constitutional authorization to provide for the settle- 
ment of compensation disputes, the legislature has 
authority to limit the review of compensation awards 
to the manncr specified, and to make them otherwise 
presumptively valid.?° The fact that a right of ap- 
peal from an administrative board is not granted 
does not constitute an encroachment on the judiciary 
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where the right of review by certiorari remains 
open.2!_ Provisions making the award or findings of 
the board or commission conclusive on appeal as to 
questions of fact have been sustained as not inval- 
idly delegating judicial powers?” and as not denying 


due process of law;?% likewise, a limitation of the 
judicial review of the findings of fact of a commis- 


Under a 


jurisdiction.?® 


18. Dominguez v. Pendoia, 188 P. 
1025, 46 Cal.App. 220 


19. U.S.—Obrecht-Lynch Corpora- 
tion v. Clark, 30 F.(2d) 144. 


Ala.—Woodward Iron Co. v. Brad- 
ford, 90 So. 803, 206 Ala. 447. 


Ohio.—Goodyear Tire & Rubber Co. 
v. McGuffin, 165 N.E. 586, 31 Ohio 
App. 91. 


Okl1.—Union Indemnity Co. v. Sal- 
ing, 26 P.(2d) 217. 


Que.—Ricard v. Crete & Atty.-Gen. 
for Quebec, [1933] 3 Dom.L.R. 660. 


See Chicago Rys. Co. v. Industrial 
Board of Illinois, 114 N.E. 534, 276 
Ill. 112 (holding that the amendment 
of an act providing for a review of 
the decision of the industrial board, 
on questions of law, by the supreme 
court, by certiorari, so as to provide 
for a review of such decision by writ 
of certjorari issued out of the circuit 
court does not deprive an employer of 
a real and substantial right of re- 
view, so as to make it improper to 
compel him to have his rights adju- 
dicated under the remaining provi- 
sions of the act). 


And see cases infra notes 20-26. 


“It is well settled that compensa- 
tion laws of this general character, 
which establish administrative ma- 
chinery for applying statutory meas- 
ures to the facts of each particular 
case, and which provide for a hear- 
ing before an administrative tribunal, 
may limit the judicial review to fun- 
damental and jurisdictional meas- 
ures.”’ Obrecht-Lynch Corporation v. 
Clark, 30,F.(2d) 144, 146. 


[a] Provision requiring bond “as 
a condition precedent to obtaining a 
judicial review of an award of the 
Industrial Commission favorable to 
claimant is constitutional and is not 
unjust or unreasonable restraint up- 
on the right of a party adversely af- 
fected by such award to obtain a re- 
view ef the proceedings by a strictly 
judicial body.” Union Indemnity Co. 
v. Saling, (Okl.) 26 P.(2d) 217, 218. 


20. Thaxter v. Finn, 173 P. 1638, 178 
Cal. 270. 


21. State v. Meeker County Dist. 
Ct., 150 N.W. 6238, 128 Minn. 221. 


22. Wheeling Corrugating Co. v. 
McManigal, 41 F.(2d) 593; Wells Elk- 
horn Coal Co. v. Vanhoose, 295 S.W. 
464, 220 Ky. 381; Waterman v. Chica- 
go Bridge & Iron Works, 41 S.W.(2d) 
575, 328 Mo. 688; De May v. Liberty 
Foundry Co., 37 S.W.(2d) 640, 327 Mo. 


495; Simmons vy. Mississippi River 
Fuel Corporation, (Mo.App.) 43 S.W. 
(2d) 868. 

23. See supra § 19 text and note 


sion to cases in which “the findings of fact of the 
commission do not support the order or award” is 
not a denial of due process of law,?* and a statute 
restricting the jury, on appeal from a decision by a 
commission, to review of the evidence produced be- 
fore the commission has been held valid.?° 
ties cannot be deprived of the right to have a court 
review of the action of the board to the extent of 
determining whether it has acted illegally or without 
On an employer’s application for a 


The par- 


58; and § 21 text and note 98. 


24. Booth Fisheries Co. v. Indus- 
trial Commission of Wisconsin, 46 S. 
Cts 491,- 492) 271 U.S. 208, (70) deawd: 
908 [aff 200 N.W. 775, 185 Wis. 127] 
(Wisconsin act). 


[a] Reason for rule.—‘“A complete 
answer to this claim is found in the 
elective or voluntary character of the 
Wisconsin Compensation Act. . .. 
In view of such opportunity for choice, 
the employer who elects to accept the 
law may not complain that in the plan 
for assessing the employer’s [sic] 
compensation for injury sustained, 
there is no particular form of judicial 
review.’’ Booth Fisheries Co. vy. In- 
dustrial Commission of Wisconsin, 46 
S.Ct. 491, 492, 271 U.S. 208, 70 L.Ed. 
908 [aff 200 N.W. 775, 185 Wis. 127]. 


25. Thomas vy. Pennsylvania R. Co., 
160 A. 798, 162 Md. 509. 


[a] Reason for rule.—‘‘There is 
no constitutional provision which 
prescribes a single method of inform- 
ing twelve men of the facts on which 
their judgment is to be taken. . 
So long as the option to use a jury is 
entirely a matter of the Legislature’s 
volition, the Constitution not requir- 
ing it, there seems to be no reason 
why in the exercise of that freedom, 
and in the extending of that privilege, 
it should not provide as much or as 
little function for the jury as it finds 
desirable, or allow the limited use as 
well as the use which is made familiar 
in ordinary common-law proceedings.” 
Thomas v. Pennsylvania R. Co.. 160 
ALAT93, T95;6U62: Md. -509% 


26. Courter v. Simpson Constr. 
Co., 106 N.E. 350, 264 Ill. 488; Borg- 
nis v. Falk Co., 133 N.W. 209, 147 Wis. 
327, 37 L.R.A.N.S. 489. See Obrecht- 
Lynch Corporation vy. Clark, 30 F.(2d) 
144 (holding that a federal act [Long- 
shoremen’s & Harbor Workers’ Com- 
pensation Act March 4, 1927 c 509 (33 
USCA § 901)] providing for a review 
by the court of compensation orders 
“not in accordance with law’ is not 
a denial of due process of law in vio- 
lation of the Fifth Amendment of the 
federal constitution) ; Alabam’s 
Freight Co. v. Hunt, 242 P. 658, 661, 
29 Ariz. 419 (where the court said: 
“So long as all questions involving 
jurisdiction are open to review in a 
proper court, there is not an improp- 
er delegation of judicial power. 5 
Any order of the commission, except 
a final award, may be reviewed in the 
superior court for both its lawfulness 
and reasonableness, while the Su- 
preme Court, on an award, may exam- 
ine the jurisdiction of the commission 
and the sufficiency of the findings, and 
may even, if it deems proper, réview 
the evidence’). Compare Hunter v. 
Colfax Cons. Coal Co., 154 N.W. 1037, 
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writ of certiorari to review an award by a commis- 
sion, the fact that the court disposes of the case on 
his own showing, without hearing the other side, does 
not deprive the proceedings of their judicial charac- 
ter.27 The fact that the statutory procedure on ap- 
peals under a workmen’s compensation act is pecul- 
iar to the act does not render the procedure in- 
valid.?® 


[§ 36] M. Delegation of Legislative Authority.*° 
An elective compensation act is not invalid as a del- 
egation of legislative authority for the reason that 
the power is given the employer to choose from two 
alternative schemes, both clearly and completely de- 
fined by the law and designed to afford compensa- 
tion for an accident to another, so long as that oth- 
er is not bound by the employer’s choice but is left 
free to make his own choice.*° Likewise, a compen- 
sation act authorizing the department of labor to 
find and declare, after a hearing, any occupation to 
be extrahazardous and under the act, has been up- 
held, as against a contention that it undertakes to 
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delegate legislative power to the department,** as 
has a provision of an elective act that the industrial 
commission shall prescribe a standard form of in- 
surance contract or policy for use in insuring com- 
pensation, as against a contention that it is a delega- 
tion of legislative power to the commission.*? 


[§ 37] N. Full Faith and Credit. The construc- 
tion of an elective act as applying to work done out- 
side of the state, where the hiring was done within 
the state, has been held not to render it in conflict 
with the full faith and credit clause of the federal 
constitution;?2 and a compulsory statute applicable 
by its terms in the same circumstances has likewise 
been upheld.*# oh 


[§ 38] O. Subject and Title ofsAct?°—1. In Gen- 
eral. In several of the states particular compen- 
sation statutes have been held not to violate consti- 
tutional requirements that every act shall embrace 
but one subject which shall be expressed in its ti- 
tle,?® the tests applied being those applicable to stat- 


157 N.W. 145, 175 Iowa 245, L.R.A. 
1917D 15, Ann.Cas.1917E 803 (where 
it was held that, in the absence of an 
express provision in the act, the in- 
herent powers of the courts would 
enable them to interfere were the ju- 
risdiction imposed on the arbitration 
committee exceeded); State Journal 
Co. v. Workmen’s Compensation Bd., 
172 S.W. 674, 162 Ky. 387, 388, L.R.A. 
1916A 402 (where the court, in. point- 
ing out the objections to the Kentucky 
act held unconstitutional on other 
grounds, said: “Provision should be 
made in the act for appeal to a court 
of competent jurisdiction for review 
in all cases where compensation is 
denied or where a less sum is allowed 
by the board than that claimed by the 
injured employee’); Goodyear Tire 
& Rubber Co. v. McGuffin, 165 N.E. 
586, 588, 31 Ohio App. 91 (holding that 
it is “competent for the Legislature 
to confer upon the common pleas 
court, as the appellate board of 
awards, more or less jurisdiction than 
is conferred upon the Industrial Com- 
mission in the first instance, and to 
give to the court the power to make 
its finding conclusive and binding, as 
in the ordinary civil action’’). 


“To deny a court review of those 
questions would violate the due proc- 
ess of law provision of the constitu- 
tion.’”’ Courter v. Simpson Constr. 
Co., 106 N.E. 350, 264 Ill. 488, 495. 


[a] Construction of statute.—“If 
the act before us took away from 
the courts the power to consider these 
jurisdictional questions, either ex- 
pressly or by necessary implication, 
the contention that judicial power had 
been vested in the Commission, con- 
trary to the command of the consti- 
tution, would be of greater force, but 
we think that the act does not do this, 
or attempt to doit. True, it says that 
the findings of fact made by the Com- 
mission shall, in the absence of fraud, 
be conclusive; but it provides for an 
action in the circuit court for Dane 
county, in which the board’s award 
may be set aside upon either of three 
grounds, viz.: (1) that the board act- 
ed without or in extéss of its powers; 
(2) that the award was procured by 
fraud; and (3) that the findings of 
fact do not support the award. We 
regard the expression ‘without or in 
excess of its powers’ as substantial- 
ly the equivalent, or at least ,inclu- 
sive, of the expression ‘without or in 
excess of its jurisdiction,’ as those 


words are used in certiorari actions 
to review the decisions of adminis- 
trative officers and bodies. We know 
of no other construction that can be 
logically given to them, and it seems 
to us that they were designedly and 
advisedly inserted by the framers of 
the bill to meet the very objection 
which is now made. With this con- 
struction, it is certain that the consti- 
tutional powers of the courts have not 
been invaded, and that no man with- 
out his consent can be brought under 
the law or is deprived of his right to 
‘due process of law’ thereby.” Borg- 
nis v. Falk Co., 133 N.W. 209, 147 Wis. 
327, 360, 37 L.R.A.N.S. 489. 


27. American Life Ins. .Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580. 


28. Butterfield v. State Industrial 
Accident Commission, 223 P. 941, 226 
P. 216, .111,'Or..149, 


29. Generally 
Law §§ 323-374. 


30. Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


[a] “The employer has the first 
move, so to speak. If he does not 
elect, the parties remain under the 
common law as modified by the stat- 
ute itself, the employee with his 
previous rights undiminished and the 
employer shorn of some of his previ- 
ous defenses. If the employer elects 
to come under the compensation 
scheme of the statute, the employee 
then has the opportunity of electing 
by positive act to remain under the 
common law and to preserve his rem- 
edies thereunder for future accidents, 
or by inaction to tacitly accept the 
compensation features of the act. 
. . . %Itis a somewhat unusual and 
extended application of the doctrine 
of the election ‘of remedies, but it 
does not involve,a delegation of leg- 
islative power.’ Sayles v. Foley, 96 
A. 340, 348, 38 R.I. 484. 


31. State v. Bayles, 209 P. 20, 121 
Wash. 215. 


[a] Reason for rule.—‘‘The Legisla- 
ture cannot delegate its power to 
make a law; but it can make a law 
to delegate a power to determine some 
fact or state of things upon which 
the law makes, or intends to make, its 
own action depend.’ State v. Bayles, 
209 P. 20, 22, 121 Wash. 215 [quot 
Field v. Clark, 12 S.Ct. 495, 143 U.S. 
649, 36 L.Ed. 294]. 


see Constitutional 


32. Travelers’ Ins. Co. v. Industrial 
Cofnmission, 208 P. 465, 71 Colo. 495. 


_{a] Reason for rule.—‘“This por- 
tion [of the act] is but an adminis- 
trative incident. If the Industrial 
Commission failed to prescribe a 
standard form of policy, not even the 
insurance feature of the act would be 
seriously interfered with . . . 
Moreover, our Workmen’s Compensa- 
tion Act. is ‘optional = Jc) “Sic "Phe 
standard policy clause operates only 
as to those who elect to becomé sub- 
ject thereto. The form of policy is 
not forced upon them. It is no condi- 
tion precedent to further operation 
in a field theretofore open.” Travel- 
ers’ Ins. Co. v. Industrial Commis- 
sion, 208 P. 465, 466, 71 Colo. 495. 


33. McLaughlin’s Case, 174 
338, 274 Mass. 217. 


34. Beall Bros. Supply Co. v. In- 
cnenaes Commission, 173 N.E. 64, 341 


mas Generally see Statutes §§ 371-— 


36. Ala.—Chapman v. Railway Fuel 
Co., 101 So. 879, 212 Ala. 106; Georgia 
Casualty. Co. v. Haygood, 97 So. 87, 
210 Ala. 56. 


Cal.—Treat v. Los Angeles Gas & 
Electric Corporation, 256 P. 447, 82 
Cal.App. 610; Fidelity & Casualty Co. 
v. Llewellyn Iron Works, 184 P. 402, 
42 Cal.App. 766. 


Ill.—Keeran y. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 4138. 


Kan.—Shade y. Ash Grove Lime, 
ete., Co., 144°P. 249, 98 Kan.' 257: 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


La.—Colorado v. Johnson JIron 
Works, 83 So. 381, 146 La. 68; Boyer 
v. Crescent Paper Box Factory, 78 So. 
596, 143 La. 368; Whittington vy. Lou- 
isiana Sawmill Co., 76 So. 754, 142 La. 
322; Clementine v. Ritchie, 1 La.App. 
296 [transf 99 So. 213, 115 La. 263]. 


Mich.—Burt v.s*Munising Wooden- 
ware Co., 193 N.W. 895, 222 Mich. 699; 
Mackin y. Detroit-Timkin Axle Co., 
153 N.W. 49, 187 Mich. 8. 


Mont.—Lewis & Clark v. Industrial 
Acc. Bd., 155 P. 268, 52 Mont. 6, L.R.A. 
1916D 628. 


Nev.—Nevada Industrial Commis- 


N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sion v. Washoe County, 171:P. 511, 41 
Nev. 437. 


N.J.—O’Banner vy. Pendlebury, 153 
A. 494, 107 N.J.Laaw 245; Murphy v. 
George Brown & Co., 103 A. 28, 91 N. 
J.Law 412; Young v. Sterling Leather 
Works, 102 A. 395, 91 N.J.liaw 289; 
Huyett v. Pennsylvania R. Co., 92 A. 
58, 86 N.J.Law 683; Doyne,v. Stoller- 
man, 131 A. 68, 3 N.J.Misc. 1171. 


N.D.—State v. Hagan, 175 N.W. 
372, 44 N.D. 306. 
Okl.— Fox v. Dunning, 255 P. 582, 


124 Okl. 228; New Amsterdam Casu- 
alty Co. v. Rinehart & Denovan Co., 
255 BP. 587, :124 Okl: 227;° Adams. v. 
ge Biscuit Co., 162 P. 938, 63 Okl. 
52. 


Or.—Evanhoff v. State Industrial 
Ace. Commn., 154 P. 106, 78 Or. 503. 


Tenn.—Mitchell v. Usilton, 242 S.W. 
648, 146 Tenn. 419; Scott v. Nashville 
ea Co., 223 S.W. 844, 143 Tenn. 


Tex.—Middleton v. Texas Power, 
etc., Co., 185 S.W. 556, 108 Tex. 96; 
Consumers’ Lignite Co. v. Grant, (Civ. 
App.) 181 S.W. 202. 


And see cases infra notes 37-48. 


fa] MDlustrations.—The following 
titles have been held not subject to 
constitutional objections: (1) “An act 
prescribing the liability of an employ- 
er to make compensation by way of 
damages for injuries received by an 
employee occasioned by an accident 
arising out of and in the course of his 
employment and providing for the en- 
forcement of same, modifying com- 
mon law and statutory remedies, in 
such cases; eStablishing an alterna- 
tive elective schedule of compensa- 
tion, regulating procedure for the de- 
termination of liability and compen- 
sation thereunder in certain cases, 
and prescribing penalties for the vio- 
lation thereof; and providing for at- 
torneys’ fees and for medical and 
surgical services.” Gen. Acts (1919) 
pp 206-239; Chapman v. Railway Fuel 
Co., 101 So. 879, 880, 212 Ala. 106; 
Georgia Casualty Co. v. Haygood, 97 
So. 87, 92; 210 Ala’ 56.° (2) “An Act 
to provide compensation for workmen 
injured in certain hazardous indus- 
tries.” Ts (1911) “c? 2183 (Fe -*C1913) 
ce 216; Shade v. Ash Grove Lime, etc., 
Co., 144 P. 249, 93 Kan. 257, 261. (3) 
“An act prescribing the liability of 
an employer to make compensation 
for injuries received by an employee 
in performing services arising out of 
and incidental to his employment ih 
the course of his employer's trade, 
business or occupation in certain 
trades, business and occupations, 
abolishing in certain cases the de- 
fenses of assumption of risk, contrib- 
utory negligence and negligence of a 
fellow servant in actions for personal 
injury and death, establishing a 
schedule of compensation, regulating 
procedure for the determination of 
liability and compensation thereunder 
and providing for methods for pay- 
ments of compensations thereunder.” 
Act (1914) No, 20; Whittington v. 
Louisiana Sawmill Co., 76 So. 754, 142 
La. 322. (4) “An act to promote the 
welfare of the people of this State, 
relating to the liability of employ- 
ers for injuries or death sustained 
by their employees, providing com- 
pensation for the accidental injury 
to or death of employees and meth- 
ods for the payment of the same, 
establishing an industrial accident 
board, defining its powers, providing 
for a review of its awards, making 
an appropriation to carry out the pro- 
visions of this act, and restricting 
the right to compensation or damages 
in such cases to such as are provid- 
ed by this act.” Pub. Acts (Extra. 
Sess., 1912) No. 10 p 20; Mackin ‘v. 
Detroit-Timkin Axle Co., 153 N.W. 
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49, 187 Mich. 8,11. (5) “An act provid- 
ing for the protection and safety of 
workmen in all places of employment 
and for the inspection and regulation 
of places of employment in all in- 
herently hazardous works and occupa- 
tions; providing a schedule of com- 
pensation for injury to or death of 
workmen and methods of paying the 
same, and prescribing the liability of 
employers who do not elect to pay 
such compensation; establishing the 
industrial accident board, defining its 
powers and duties; and providing for 
a review of its awards.” lL. (1915) ¢ 
96 p 168; Lewis & Clark v. Industrial 
Acc. Bd., 155 P. 268, 269, 52 Mont. 6, 
L.R.A.1916D 628. (6) ‘An act creat- 
ing a workmen’s compensation aid bu- 
reau in the department of labor.” P. lL. 
(1916) c 54 p 97; Murphy v. George 
Brown & Co., 103 A. 28, 29, 91 N.J.Law 
412. (7) ‘An act prescribing the lia- 
bility of an employer to make com- 
pensation for injuries received by 
an employee in the course of employ- 
ment, establishing an elective sched- 
ule of compensation, and regulating 
procedure for the determination of li- 
ability and compensation thereunder.” 
Li. (L911) ©. 95-p; 1345° Young v. Ster- 
ling Leather Works, 102 A. 395, 91 
N.J.Law 289; Huyett v. Pennsylvania 
R. Co,, 92.A. 58, 86. N.J.Law 683:.:..(8) 
“An act providing for the compulsory 
compensation of injured employees in 
hazardous industries, placing the su- 
pervision of the act under a commis- 
sion herein created. Fixing a sched- 
ule of awards, and providing penal- 
ties for the violation of this act.” 
Sess. L. (1915) ce 246 p 574; Adams 
v. Iten Biscuit Co., 162 P. 938, 942, 63 
ORT x52 (9) “An act creating the 
State Industrial Accident Commission 
and providing an Industrial Accident 
Fund, making an appropriation for 
such fund and providing for the ad- 
ministration of the terms of this act, 
providing for the collection and dis- 
bursement of funds for the benefit, 
compensation and care of workmen, 
prescribing the duties of employers 
and workmen subject to this act, and 
providing penalties for a violation of 
the terms of this act, and abolishing 
in certain cases the defenses of as- 
sumption of risk, contributory negli- 
gence and the negligence of a fellow- 
servant in actions for personal injury 
and death.” L. (1913) ¢ 112 p 188; 
Evanhoft v. State Industrial Ace. 
Commn., 154 P. 106, 78 Or. 503, 514. 
(10) “An act to provide an elective 
System of workmen’s compensation 
for industrial accidents; to prescribe 
the manner of election and the rights 
and liabilities of employers, em- 
ployees, and third parties; to define 
and regulate the liability of employ- 
ers to employees for injuries sustain- 
ed by such employees in the course 
of their employment resulting in dis- 
ability or death; to provide medical 
and surgical care for such injured em- 
ployees; to provide compensation for 
injured employees; or in case of 
death, for the dependents of such em- 
ployees, to make claims payable here- 
under preferred claims, and to make 
all sums’ paid as compensation under 
this act exempt from the claims of 
creditors; to provide methods for in- 
suring and securing the payment of 
such compensation; to make minors 
sui juris for certain purposes; to pre- 
scribe a method for the execution of 
this act and for the determination of 
liability of employers to employees 
for compensation, and to regulate the 
procedure in such cases; to provide 
revenue for the administration of this 
act; to provide for and regulate the 
business of insurance companies writ- 
ing workmen’s compensation insur- 
ance under this act, and to impose 
fees upon such insurance companies 
and upon employers and employees 
who are subject to this act; to pro- 
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vide penalties for violations of this 
act; and to make appropriations out 
of the revenue of the state for the 
purpose of executing and administer- 
ing. this act.” Pub. Acts (1919, Gen. 
Assem.) c 123;. Scott v. Nashville 
Bridge Co., 223 S.W. 844, 846, 143 
Tenn. 86. (11) “An act relating to 
employers’ liability and providing for 
the compensation of certain employees 
and their representatives and bene- 
ficiaries, for personal injuries sus- 
tained im the course of employment, 
and for deaths resulting from such 
injuries, and to provide and deter- 
mine in what cases compensation 
shall be paid, and to make the pay- 
ment thereof. the more certain and 
prompt by the creation of an insur- 
ance association to insure and guar- 
antee such payments and of an indus- 
trial accident board for the investi- 
gation of claims and for the adjudi- 
cation thereof for consenting parties, 
fixing the membership and powers of 
said board and its compensation and 
duties, and the method of its appoint- 
ment, and the term of office of its 
members, and fixing also the powers, 
duties and liabilities of said insurance 
association and the extent of control 
over the same to be exercised by the 
Commissioner of Banking and Insur- 
ance, and providing also for the in- 
surance of payments of compensation 
to employees by certain other insur- 
ance companies and organizations, 
and declaring an emergency.” L. 
(1913) © 179 p 429; Middleton v. Tex- 
as Power, etc., Co., 185 S.W. 556, 108 
Tex. 96; Postex Cotton Mill Co. v. 
McCamy, (Tex.Civ.App.) 184 S.W. 569; 
Consumers’ Lignite Co. v. Grant, (Tex. 
Civ.App.) 181 S.W. 202; Memphis 
Cotton Oil Co. v. Tolbert, (Tex.Civ. 
App.) 171 S.W. 309. 


[b] Compensation to dependents 
included.—“The defendant argues 
that the Workmen’s Compensation 
Act of 1911 is unconstitutional, be- 
cause it embraces two objects and 
one only is expressed in the title. 
The point is thus stated in his brief: 
‘The act in its title prescribes only 
the liability of an employer to make 
compensation for injuries received by 
an employee, &c., and does not pro- 
vide for compensation by an employer 
to the next of kin of an employee 
who is killed in the course of his em- 
ployment.’ We are unable to adopt 
defendant’s view. It seems to us 
that the object of the act is single— 
to provide for the liability of an em- 
ployer to make compensation for in- 
juries received by an employee. 
Whether the compensation is to be 
made to the employee himself or to 
those who suffer pecuniary loss by 
reason of his injuries, it is equally a 
liability of the employer. Whether 
the injuries result in death or not, 
they are naturally and properly spo- 
ken of as injuries received by an em- 
ployee. The expression ‘fatal inju- 
ries’ is not uncommon or improper. 
That this single object of providing 
for the liability of the employer is 
expressed in the title sufficiently ap- 
pears from a mere reading of that 
portion of the title we have already 
quoted.” Huyett v. Pennsylvania R. 
Co., 92 A. 58, 86. N.J.Law 683. 


[c] Optional modes of securing 
compensation.—An act and its title 
are not invalid as containing two sub- 
jects because of a provision that the 
compensation shall be secured to the 
employees in one of two modes, the 
employer either insuring his liability 
under the act with an authorized in- 
Surance company, or furnishing to 
the insurance commissioner satisfac- 
tory proof of his financial ability to 
pay all claims that may arise against 
him. Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 


{[d]’ Exemption of compensatiéa 
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utes generally.37 The title may be general,*® and 
need not specify or epitomize all the clauses or pro- 
visions contained in the body;*® thus it is not es- 
sential?® nor proper*! that the title contain details, 
incidents, or means of carrying out the object of 
the legislation, and matters cognate to the object 
of the act as expressed in the title,*? particularly 
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tional requirement that no law shall embrace more 
than one subject which shall be expressed in its ti- 
tle, a statute providing for compensation for acci- 
dental injury to, or death of, employees would be 
unconstitutional if construed to extend to occupa- 
tional diseases.4® A constitutional requirement that 
appropriation laws making provision for the sal- 


matters of procedure,‘*® need not be expressed in the 
title. The expression in a title of the intention to 
preseribe the liability of an employer sufficiently de- 
clares an intention to prescribe the rights of those 
Under a constitu- 


to whom such liability is due.** 


paid from claims of creditors of the 
employee, in addition to provision for 
the payment of compensation, does 
not render an act invalid as embrac- 
ing more than one subject. Scott v. 
Nashville Bridge Co., 223 S.W. 844, 
143 Tenn. 86. 


Provision of revenue for state. 
—It is . . . insisted that both 
the title and body of the act contain 
two subjects, in that they provide rev- 
enue for the state and compensation 
to employees. The act does provide 
for the imposition of fines, after con- 
viction, in case of a violation of cer- 
tain of its provisions, and its does 
make appropriation from the revenues 
of the state of such sums as may be 
necessary to carry out the provisions 
of the act. To withhold the necessary 
revenue to carry out the provisions 
of the act would render it a nullity.” 
Scott v, Nashville Bridge Co., 223 S. 
W. 844, 849, 143 Tenn. 86. 


{f] Rule applied to occupational 
diseases act making the provisions of 
the workmen’s compensation act ap- 
plicable to occupational diseases ar1s- 
ing out of industmes named. Zurich 
General Accident & Liability Ins. Co. 
y. Industrial Commission, 163 N.E. 
466, 331 Ill. 576; Labanoski v. Hoyt 
Metal Co., 126 N.H. 548, 292 Ill. 218. 


37. See Statutes §§ 371-377. 


38. Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52; Scott v. Nashville 
Bridge Co., 223 S.W. 844, 143 Tenn. 
86. 


39. Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52; Scott v. Nashville 
Bridge Co., 223 S.W. 844, 143 Tenn. 
86. 


40. Ala.—Chapman ov. Railway 
Fuel Co., 101 So. 879, 212 Ala. 106; 
Georgia Casualty Co. v. Haygood, 97 
So. 87, 210 Ala. 56. 


Cal.—Fidelity & Casualty Co. v. 
Llewellyn Iron Works, 184 P. 402, 42 
Cal.App. 766. 


Ill.—kKeeran v. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 4138. 


La.—Clementine v. Ritchie, 1 La. 
App. 296 [transf 99 So. 213, 115 La. 
263]. 

Mich.—Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8. 


N.J.—Murphy v. George Brown & 
Co., 103 A. 28, 29, 91 N.J.Law 412; 
Young v. Sterling Leather Works, 102 
A. 395, 91 N.J.Law 289. 


Tex.—Memphis Cotton Oil Co. v. 
Tolbert, (Civ.App.) 171 S.W. 309. 


“The title of an act is a label, not 
an index.” Murphy v. George Brown 
& Co., supra. 


[a] Dlustrations.—(1) “The title 
of the act gives notice that the Legis- 
lature intended to dea! fully with the 
matter of compensation growing out 
of industrial injuries, even to the ex- 


tent of changing and modifying com- 
mon-law and statutory remedies, and 
we are of the opinion that the title of 
the act was sufficiently broad to sus- 
tain the provisions . . . wherein 
the right of recovery is limited to de- 
pendents or employees within the pro- 
visions of the act, and whose death 
resulted or arose out of and in the 
course of his employment, as well as 
also the subrogation feature there- 


of.” Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 92, 210 Ala. 56. (2) 
“All that the act itself does is to 


provide that the payment of compen- 
sation: shall“be contingent upon the 
subrogation of the employer, or his 
insurance carrier, to the rights of the 
injured employee. This is a mere in- 
cident to the liability, or to the pay- 
ment of compensation, and is includ- 
ed in the general language of the title 
of the act, and especially of that por- 
tion of the title providing for the 
creation of a liability. ‘The right to 
subrogation’ is, we think, included 


within that portion of the title of the. 


act which reads tnecum. jn. 
the means and methods of enforcing 
such liability.’ ‘Subrogation,’ under 
these conditions, is one of the essen- 
tial steps necessary to the enforce- 
ment of such liability, and embraced 
within the title of the act.” Fidelity 
& Casualty Co. of New York v. Llewel- 
lyn Iron Works, 184 P. 402, 405, 42 Cal. 


Providing 


App. 766. (3) “It was not intended 
that the injured person should be 
entitled to double compensation. 


Therefore the act provided, in section 
29, that if the injury was caused by 
another than the injured person’s em- 
ployer, under circumstances impos- 
ing upon the former a legal liability 
for damages, and such other person 
was under the provisions of the act, 
the burden of making compensation 
should fall upon the person so caus- 
ing the injury, and the compensation 
should be such as was provided by the 
act, and the employer of the injured 
employee should be subrogated to his 
employee’s rights against the person 
causing the injury; but if such other 
person so causing the injury was not 
under the provisions of the act, then 
the liability of such person should 
not be affected by the act, but the 
employer of the injured employee 
should be subrogated to his em- 
ployee’s rights to the extent of the 
compensation paid or to be paid un- 
der the act. These provisions bear 
directly upon the subject mentioned 
in the title.” Keeran v. Peoria, 
Bloomington & Champaign Traction 
Co., 115 N.E. 636, 640, 277 Ill. 413. (4) 
“The particulars pointed out in which 
it is claimed the act contains provi- 
sions not referred to or comprehended 
in the title are that it repeals an ex- 
isting statute relative to contracts 
with attorneys for services, creates 
a right of action against a_ third 
party by the employer of the in- 
jured, subrogating the employer to 
the rights of the employee, and re- 
quires the injured employee to seek 


aries of public officers and for eurrent expenses of 
the state shall contain provisions on no other sub- 
ject is not violated by the fact that a compensation 
act makes provision for~the appointment and the 
salaries of commissioners,*® 


When the title is suf- 


compensation from an insurance 
company, instead. of his employer. 
. . . We think the objections urged 
to the title of thissact are not tenable 
under the decisions of this and other 
courts.” Mackin v. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8, 22. 
(5) ‘We have concluded that the 
subject of the act is stated in the 
title, and that there is not more than 
one subject contained therein. The 
ends to be reached are more than one, 
but all relate to the employer’s liabil- 
ity and the proceedings for the com- 
pensation of certain employees, etc. 
The employer is liable when he is not 
a subscriber to the insurance associa- 
tion, and the act then further pro- 
vides what compensation the em- 
ployee may receive from the associa- 
tion when the employer is a member 
thereof.”” Memphis Cotton Oil Co. v. 
apepert (Tex.Civ.App.) 171 S.W. 309, 
oO . 


{b] Extraterritorial effect of the 
act need not be referred to in the title. 
State v. Missouri Workmen’s Com- 
pensation Commission, 8 S.W.(2d) 897, 
320 Mo. 893. 


41. 
103 A. 


42. 
supra. 


43. Murphy v. George Brown & Co., 
supra (holding that “it is erroneous 
to consider that the so-called change 
in the procedure in the court of com- 
mon pleas (if indeed it is of suffi- 
cient consequence to be called a 
change in procedure) is an object of 
the act under consideration [creating 
a workmen’s compensation aid bureau 
in the department of labor], and hence 
to be expressed in the title. It is not 
an object.of the act, but is a reason- 
able product of the creation of the 
bureau’’). 


44. Whittington v. Louisiana Saw- 
mill Co., 76 So. 754, 755, 142 La. 322. 


“The liability of the ,.employer is 
the correlative of the rights of those 
to whom (the employee or his par- 
ents) the liability is due; and... 
the regulation of the one is, ipso facto, 
a regulation of the other.” Whitting- 
ton v. Louisiana Sawmill Co., supra. 


45. Adams v. Acme White Lead, 
etc., Works, 148 N.W. 485, 182 Mich. 
157, L.R.A.1916A 283 and note, Ann. 
Cas.1916D 689 [dist In re Hurle, 104 
N.E. 336, 217 Mass. 228, L.R.A.1916A 
279, Ann.Cas.1915C 919, and Johnson 
v. London Guarantee & Accident Co., 
104 N.E. 735, 217 Mass. 388, on the 
ground that there was in Massachu- 
setts no constitutignal provision simi- 
lar to Mich. Const. art 5 § 21]. 


46. Evanhoff v. State Industrial 
Acc. Commn., 154 P. 106, 78 Or. 503 
(where the court, however, was in- 
fluenced by the construction fol- 
lowed and acquiesced in by the legis- 
lature, and by the disorga-1ization of 
public business and the destruction 


x 
Murphy v. George Brown & Co., 
28, 29, 91 N.J.Law 412. 


Murphy v. George Brown & Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 38-41] 


ficiently broad to indicate that the act is intended to 
furnish the only compensation to be allowed work- 
men subsequent to its becoming law, it includes any 
and all rights of action in which such compensation 
might have been obtained‘? and is sufficient to cover 
the abolition or supersedure of previously existing 
rights of action.*§ 


[§ 39] 2. Repeal or Amendment of Prior Statute. 
An act is not invalidated by the fact that, although 
it has the effect of repealing prior legislation, its ti- 
tle contains no express reference to it,*® or by the 
fact that it does not recite in its title or body the sub- 
stance of laws which it repeals only by implication 
and not expressly.°° The requirement that an 
amendatory act shall recite in its caption or other- 
wise the title or substance of the law. amended is met 
where the caption of the amendatory act refers to 
the original act, and incorporates the title of an 
intervening act which amended the original act, and 
the caption of which recites the caption of the orig- 
inal act, and the body of the amending act refers to 
the particular section of. the original act amended- 
ed.51. Where a definition of “employee,” as contain- 
ed in an amendment, might properly have been in- 
corporated in the act in the first instance without 
offending against its title, the amendment is with- 
in the title,®?_ the definition of the term in the orig- 
inal act not forever debarring redefining under the 


of private pecuniary rights which 
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the compensation therein provided ex- 


[71 C.J.) 297 


title.58 


[§ 40] 8. Particular Terms or Expressions in ii 
tles. The term “workmen” employed in a generic 
sense is sufficient to include the employees of a coun- 
ty as well as the servants of individuals or of private 
corporations,®* and the term “employé” includes mi- 
nors.®> So the term “employers” has been held to 
include a municipal corporation®* and a county ;°* 
and the term “injuries received” includes injuries re- 
sulting in death.®8 An act has been held not broad- 
er than its title because the title embraces the regula- 
tion of “insurance companies” writing workmen’s 
compensation insurance, while the body of the act 
relates to “every person, partnership, association, 
organization or corporation” writing such insur- 
ance.®® But the expression “to provide methods of 
insuring the payment of such compensation” in a 
title is not comprehensive enough to embrace the 
creation of a right on the part of the employer to 
collect from the person liable the compensation paid, 
if it is regarded as a new right of action.®° 


[§ 41] P. Violation of Treaty Obligations.*4 In 
accordance with the general rule that, when the pro- 
visions of a state statute and a treaty conflict, the 
latter will control,®°? provisions of state compensa- 
tion acts have been held invalid as being in contra- 
vention of treaties of the United States;** but oth- 


62. See Treaties § 29. 


would follow a declaration of the 
unconstitutionality of the act). 


47. Peet v. Mills, 186 P. 685, 76 
Wash. 437, L.R.A.1916A 358 and note, 
Ann.Cas.1915D 154 and note (holding 
that L. [1911] ec 74 precluded an 
action by an -injured employee 
against the president of an employer 
corporation individually). 


48. Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106; Colorado v. 
Johnson Iron Works, 83 So. 381, 146 
La. 68; Adams y. Iten Biscuit Co., 
162 P. 938, 63 Okl. 52. And see cases 
infra note 49. 


[a] Illustrations.—(1) ‘‘The gen- 
eral frame of the title suggests the 
legislative purpose to pass a compre- 
hensive enactment covering the whole 
subject of the employer’s liability to 
his employee on account of accident 
arising out of the employment, and to 
this general subject the denial of the 
right of action under section 3912 of 
the Code of 1907, section 7600 of the 
Code of 1923, where the parties have 
been brought within the field of op- 
eration covered by the Workmen’s 
Compensation Act, is manifestly ger- 
mane and cognate.” Chapman vy. Rail- 
way Fuel Co., 101 So. 879, 880, 212 Ala. 
106. (2) Act No. 20 (1914) p 44, the 
title of which reads ‘‘‘An act pre- 
seribing the liability of an employer 
to make compensation for injuries re- 
ceived by an employee in perform- 
ing services,’ etc.,’’ supersedes the 
right of the widow of an employee 
to sue for wrongful death under a 
civil code article providing that every 
act causing damage obliges the one 
at fault to repair it. Colorado v. 
Johnson Iron Works, 83 So. 381, 382, 
146 La. 68. (3) The title “An act 
providing for the compulsory compen- 
sation of injured employees in hazard- 
ous industries, placing the super- 
vision of the act under a commission 
herein created. Fixing a schedule of 
awards, and providing penalties for 
the violation of this act’ is broad 
enough to include a provision making 


clusive, and abolishing the right of 
action theretofore existing, and to in- 
dicate the legislative intent to do so. 
Adams y. Iten Biscuit Co., 162 P. 938, 
942, 68 Okl. 52. 


49. Chapman vy. Railway Fuel Co., 
101 So. 879, 212 Ala. 106; Whittington 
v. Louisiana Sawmill Co., 76 So. 754, 
(55, 142 Mases2e feit-Cye]: 


[a] Reason for rule.—‘“It is not 
necessary that the title of an act 
shall express ali of the consequences 
and effects that result from the adop- 
tion of the  ‘aet,’’ Whittington v. 
Louisiana Sawmill Co., 76 So. 754, 755, 
142 La. 322 [quot State v. Walters, 66 
So. 364, 373, 135 La. 1095]. 


50. Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 

51. King v. Vestal Lumber & Mfg. 
Co., 11 S.W.(2d) 852, 158 Tenn. 12. 

52. Gallie v. Detroit Auto Acces- 
sory Co., 195 N.W. 667, 224 Mich. 703. 

53. Gallie v. Detroit Auto Acces- 
sory Co., Supra. 


54. Lewis & Clark County v. In- 
dustrial Acc. Bd., 155 P. 268, 52 Mont. 
6, L.R.A.1916D 628. 


55. Young v. Sterling Leather 
Works, 102 A. 395, 91 N.J.Law 289. 


56. Purdy v. Sault Ste. Marie, 155 
N.W. 597, 188 Mich. 578, Ann.Cas. 
1917D 881; Allen v. Millville, 95 A. 


130, 87 _N.J.Law 356 [aff 96 A. 1101, 
88 N.J.Law 693]. 


57. Nevada Industrial Commission 
Ye MI aRBRS County, 171 P. 511, 41 Nev. 
437. 


58. Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 

59. Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. 


60. Employers’ Liability Assur. Co. 
v. Indianapolis & C. Traction Co., 144 
N.E. 615, 195 Ind. 91. 


61. Conflict of treaties with state 
laws generally see Treaties §§ 27-29. 


63. De Biasi v. Normandy Water 
Co., 228 EF. 234, 285 (holding, with 
reference to the New Jersey act of 
July 4, 1911 § 2 par 12, amended by 
the act of April 17, 1914 [P. L. p 499], 
that, under art 1 of the treaty be- 
tween the United States of America 
and his majesty the king of Italy, 
concluded on Febr. 25, 1913, amend- 
ing art 3 of the treaty of Febr. 26, 
1871, which reads, “The citizens: of 
each of the high contracting parties 
shall receive in the states and terri- 
tories of the other the most constant 
security and protection for their per- 
sons and property and for their 
rights, including that form of pro- 
tection granted by any state or na- 
tional law which establishes a civil 
responsibility for injuries or for 
death caused by negligence or fault 
and gives to relatives or heirs of the 
injured party a right of action, 
which right shall not be restricted 
on account of the nationality of said 
relatives or heirs, and shall enjoy in 
this. respect the same rights and 
privileges as are or shall be granted 
to nationals, provided that they sub- 
mit themselves to the conditions im- 
posed on the latter,’ a clause in a 
State compensation act, providing 
that compensation shall not apply to 
alien dependents not residents of the 
United States, is invalid, but that 
such a treaty is not retroactive); 
Vietti v. George K. Mackie Fuel Co., 
197 P. 881, 109 Kan. 179 (holding, in 
an action for compensation by the 
dependents of a workman, who were 
unnaturalized natives of Italy, but 
residents of Kansas, where it was con- 
tended that the Workmen’s Compensa- 
tion Act requires that the compensa- 
tion awarded to noncitizens resident 
in this country shall be for a less 
amount than shall be given to citizens, 
that the statute is repugnant to the 
treaty between the United States and 
Italy entered into in 1913 [set forth 
under De Biasi v. Normandy Water 
Co., supra] and the limitation is 
therefore not enforceable). 
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er provisions have not been held 
ground.®# 


[§ 42] Q. Miscellaneous Objections. Apart from 
the usual and well defined objections to the consti- 
tutionality of legislation discussed in preceding para- 
graphs of this article,®® particular acts have been 
upheld as against the contention that they were not 
enacted in the manner prescribed by the constitu- 
tion,®* that they interfere with interstate®’ or for- 
eign®® commerce, that they compel employers and 
employees to adjust their grievances without their 
consent,®® that they deny the right of the em- 


ployee to be represented by counsel, 


64. Madonna v. Wheeling Steel 
Corporation, 28 F.(2d) 710 [cert den 
AGUSICE, “Zoe cou Ur Sauseon we data, 
985] (holding that a provision of the 
West Virginia workmen’s compensa- 
tion act, requiring parents of a de- 
ceased employee to be residents of the 
United States to warrant compensa- 
tion, which applies without regard 
to the nationality of deceased or his 
relatives, does not violate a treaty be- 
tween the United States and Italy 
which provides for equality of right 
in respect of civil responsibility for 
injuries or death caused by negligence 
or fault); Frasca v. City Coal Co., 116 
A.. 189, 97 Conn. 212 (holding that the 
provision of the Workmen’s Compen- 
sation Act which limits the compen- 
sation to be paid to nonresident alien 
dependents to half the amounts indi- 
cated in the act is applicable to a resi- 
dent and citizen of Italy, and does not 
conflict with the terms of the treaty 
between the United States and Italy 
made in 1871, and the amendment 
thereof proclaimed July 3, 1913); 
Liberato v. Royer & Herr, 81 Pa.Super. 
403 [aff 126 A. 257, 281 Pa. 227 (aff 
46 S.Ct. 3738, 270 U.S. 535, 70 L.Ed. 
719)] (holding that a provision of 
the compensation act that ‘alien 
widowers, parents, brothers and sis- 
ters not residents of the United 
States, shall not be entitled to any 
compensation” does not contravene 
the treaty between the United States 
and Italy, and that “so far as the 
right of parents, or other relatives, to 
recover for ‘death caused by_ negli- 
gence or fault’ is concerned, the law 
of Pennsylvania and the treaty are in 
perfect harmony”); In re Workmen’s 
Compensation Act, 24 Pa.Dist. 373. 


65. See supra §§ 21-41. 
66. See cases infra this note. 


{a] Dllinois act of 1911 (L. [1911] 
p 315) was not passed in violation of 
Const. art. 4 § 18, providing that 
every bill and all amendments there- 
to shall be printed before the vote is 
taken on its final passage. Nakwosas 
v. Western Paper Stock Co., 111 N.E. 
515, 272 Ill. 188; Richardson v. Sears, 
Roebuck & ‘Co., 111 N.E. 85, 271. Ill 
325; Lauruszka v. Empire Mfg. Co., 
TTP SN WSS 25ee 1) Ll 30455 rey live 
Kerens-Donnewald Coal Co., 110 N.E. 
S04 oT Til, 2121-5 Przykopenski iv. 
Citizens’ Coal Min. Co., 110 N.E. 336, 
270 Ill. 275; Dragovich v. Iroquois 
Iron Co., 109 N.E. 999, 269 Ill. 478. 


67. Stoll v. Pacific Coast S. S. Co., 
205 F. 169, 177; Armburg v. Boston & 
M. R. R., 177 N.E. 665, 276 Mass. 418, 
80 A.L.R. 1408 [cert gr 52 S.Ct. 44, 284 
U.S. 609, 76 L.Ed. 521 (aff 52 S.Ct. 336, 
285 U.S. 334, 76 L.Ed, 729)]. 


“Congress having in no way legis- 
lated in the premises, at least so far 
as interstate eommeree by water is 
concerned, the state has the right to 
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invalid on this 
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ty attorney or some other attorney appointed by the 


court,’’ that they contain no provision for the pay- 


except the coun- 


enact laws incidentally affecting in- 
terstate commerce. This act does no 
more.” Stoll v. Pacific Coast S. 8. Co., 
supra, 


68. North Pacific S. S. Co. v. indus- 
trial Ace. Commission of California, 
163 P. 199, 174 Cal. 346. 


69. Evanhoff v. State Industrial 
Acc. Commn., 154 P. 106, 78 Or. 503. 


70. Zancanelli v. Central Coal & 
Coke Co., 173 Pp. 981,.25 Wyo. 5d. 


71. Johnston v. Kennecott Copper 
Corp., 248 F. 407, 160 C.C.A. 417. 


[a] Reason for decision.—‘The act 
. . . does not contain regulations 
for securing payment of the compen- 
sation for injuries. Myla nes pars 
ticular method for accomplishing the 
purpose is mainly one of legisla- 
tive choice, and so long as such meth- 
od is reasonably adapted to the pur- 
pose, and is not arbitrary and without 
proper regard to cause and effect, it 
is beyond the scope of judicial func- 
tion to disturb the choice.” Johnston 
v. Kennecott Copper Corp., 248 F. 407, 
410, 160 C.C.A. 417. 


72. Johnston v. Kennecott Copper 
Corp., 248 F, 407, 160 C.C.A. 417. 


[a] Reason for decision.—‘‘Minors 
are not denied the interposition of a 
guardian or next friend in doing the 
act for them.” Johnston v. Kennecott 
popper Corp., 248 F. 407, 414, 160 C.C. 


73. Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


74, Flick v. Industrial Commission 
of Colorado, 239 P. 1022, 78 Colo. 117. 


75. Mountain Timber Co. v. State 
of Washington, 37 S.Ct. 260, 243 U.S. 
219, 61 L.Ed. 685, Ann.Cas.1917D 642 
[aff 135 P. 645, 75 Wash. 581, L.R.A. 
1917D 10]; Zancanelli v. Central Coal 
& Coke Co., 173 P. 981, 25 Wyo. 511. 


76. De May v. Liberty Foundry 
Co., 87 S.W.(2d) 640, 327 Mo. 495; 
Evanhoff v. State Industrial Acc. 
Commn., 154 P. 106, 78 Or. 503 (hold- 
ing, that L. [1913] ¢ 112, creating 
a state industrial accident commis- 
sion composed of three commission- 
ers charged with the administration 
of the act, does not contravene Const. 
art 3 § 1, declaring that the powers 
of government shall be divided into 
three separate departments, the legis- 
lative, the executive—ineluding the 
administrative—and the judicial, and 
that no officer of any department shall 
exercise the functions of another). 


77. Wood v. Detroit, 155 N.W. 592, 
596, 188 Mich. 547, L.R.A.1916C 388 
(holding that Pub. Acts [Extra. Sess., 
1912] No. 10, as amended by Pub. Acts 
[1913] No. 50, providing that the state 
and each county, city, township, in- 
corporated village, and school dis- 
triet, and each incorporated public 


ment of compensation and no feature of industrial 
insurance, that they make no provision respecting 
workmen under the age of minority for accepting or 
rejecting the provisions of the act,*” that they change 
the existing laws with respect to the mutual obliga- 
tions of parent and child,** that they furnish two dif- 
ferent definitions of “employer,’”’’* or that they vio- 
late certain specific constitutional provisions, such as 
provisions guaranteeing axrepublican form of govern- 
ment,’® providing for a division of governmental 
powers,?® securing to municipal corporations the 
right of local self-government,’ requiring the open 
x“ 


board or public scommission in the 


state, authorized by law to hold prop- 


erty and to sue or to be Sued gen- 
erally, shall constitute an employer 
subject to the provisions of the act, is 
not violative of Const. art 8 §§ 20-24, 
providing generally that the legisla- 
ture shall provide by a general law 
for the incorporation of cities, that 
under such general law the electors 
of each city and village shall have 
power to frame and to amend its char- 
ter and to pass all laws and ordi- 
nances relating to municipal con- 
cerns, that any city or village may 
acquire and maintain parks, hospitals, 
ete., and all works involving the pub- 
lic health or safety, that subject to 
the constitution any city or village 
may acquire and operate public util- 
ities, etce., and that when a city or 
village is authorized to acquire or to 
operate any such utility it may issue 
bonds, since the compensation act, in 
its application to municipalities, in- 
volves and touches on no right of 
local self-government or local con- 
trol and management of corporate 
property, because in effect it declares 
anew public purpose for which taxes 
may be levied by the municipality, 
that is, to compensate injured em- 
ployees, and so does not deprive the 
municipality of its property, author- 
Oe by the constitution to be held by 


[a] Reasons for rule.—(1) “The 
subject of the legislation which is 
in question here is a social sub- 
ject, in its very nature referable 
for community action to the state 
itself. A social theory needed to 
be crystallized into law. Its na- 
ture was such that no community 
less than the state could be appealed 
to for this purpose. The theory of 
this and of similar legislation in- 
cludes the essential idea that the 
industrial worker is himself a social 
asset and ought not, in any case, to, 
bear the whole result of a personal 
injury arising out of and in the 
course of his employment; that so- 
ciety at large ought to share the 
loss. The subject is one of govern- 
mental control, of public policy, 
necessarily committed to the Legis- 
lature. Whether it is or is not 
denominated a police regulation, mu- 
nicipal corporations are, for the pur- 
pose of carrying out such a measure, 
subject to legislative.control.” Wood 
v. Detroit, 155 N.W. 592,596, 597, 188 
Mich. 547, L.R.A.1916C° 388. (2) 
“Private corporations and individuals 
exploit private capital. Out of this, 
in the first instance, the compensation 
of employees must be paid. The bur- 
den thus assumed by the employer 
must be distributed by his action in 
the course of his business. Im the 
case of a municipal corporation the 
burden assumed by it as employer is 
distributed, immediately and finally, 


For later ceases, developments and changes in the law see Annotations, same title and section number, 
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administration of justice,’® securing the right to all 
persons to obtain justice without purchase, denial, 
delay, or prejudice,’® providing that there should be 
a certain remedy for every wrong and injury,®° guar- 
anteeing the right to prosecute or to defend a suit 
either in person or by an attorney or agent of his 
choice,®? requiring laws relating to courts and the 
proceedings and practice of all courts of the same 
class to be uniform,®? limiting courts to those pro- 
vided for by the constitution,®* conferring jurisdic- 
tion on the federal courts of controversies between 
citizens of different states,$* providing that no non- 
judicial functions shall be attached by law to the 
courts named,®® inhibiting unreasonable searches and 
seizures,®°* prohibiting the abrogation of the right of 


upon the community, subject to be 
taxed to raise the necessary fund. 
However that may be, there is found 
in the imposition of the law upon 
municipal corporations no invasion of 
private rights, but only the enforce- 
ment of a state policy which, in view 
of municipal activities, ought to be 
uniformly accepted and observed by 
all municipal corporations.” "Wood v. 
Detroit, supra. 


78. Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont. 522; Fox v. 
Dunning, 255 P. 582, 124 Okl. 228; 
New Amsterdam Casualty Co. v. Rine- 
hart & Donovan Co., 255 P. 587, 124 
Okl. 227; Evanhoff vy. State Industrial 
Ace. Commn., 154 P. 106, 78 Or. 503; 
Scott v. Nashville Bridge Co., 223 S. 
W. 844, 143 Tenn. 86. 


79. Norman’s Case, 180 N.E. 238, 
278 Mass. 464, 82 A.L.R. 885; Riley’s 
Case, (Mass.) 179 N.E. 690; Ahmed’s 
Case, 179 N.E. 684, 278 Mass, 180, 79 
A.L.R. 669 [foll Butler’s Case, 179 N. 
E. 690, 278 Mass. 218]; Matheson v. 
Minneapolis St. R. Co., 148 N.W. 71, 
126 Minn. 286, L.R.A.1916D 412; Shea 
v. North Butte Mining Co., 179 P. 499, 
55 Mont. 522; Fox v. Dunning, 255 P. 
582, 124 Okl. 228; New Amsterdam 
Casualty Co. v. Rinehart & Donovan 
Co., 255 P. 587, 124 Okl. 227. 


80. Johnson v. Choate, 119 N.E. 
972, 284 Ill. 214; New Amsterdam 
Casualty Co. v. Rinehart & Donovan 
Co,, 255 PB. 587, 124 Okl..227;. Fox v. 
Dunning, 255 P. 582, 124 Okl. 228. 


81. May vy. Charles Hoertz & Son, 
170 N.W. 305, 204 Mich. 432; Mackin v. 
Detroit-Timkin Axle Co., 153 N.W. 49, 
187 Mich. 8, 26 (where the court said 
of the provision making attorney’s 
and physician’s fees in accident 
claims adjusted under its provisions 
subject to the approval of the indus- 
trial accident board: “The Industrial 
Accident Board is not, in contempla- 
tion of law, a court, and a claimant 
before it for damages resulting from 
personal injuries is not strictly a 
‘suitor in any court,’ but the right 
of a claimant to select and employ 
-an attorney or agent to represent 
him in the matter is recognized by 
the provision referred to. These 
restrictions in the act, as applied to 
those who submit to its provisions 
by election, certainly cannot be held 
unconstitutional’). 


82. Peo. v. McGoorty, 110 N.E. 791, 
270 Ill. 610 (holding that, as the 
writ of certiorari provided for by 
the workmen’s compensation act is 
different from the common-law writ 
in which only a judgment quashing 
the proceeding can be rendered, the 
whole’ matter is governed by the 
statute, and hence the provision for 
-a writ of error to the supreme court, 
without allowing an appeal to the 
appellate court, is not invalid). 
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83. Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


Delegation of judicial powers see 
supra § 35. 


84. Stoll v. Pacific Coast S. S. Co., 
205 F. 169. 


[a] Reason for rule.—‘“‘This might 
be true if the right of action re- 
mained, but the above law has ended 
the controversy between the parties. 
The only controversy left, by the 
terms of this law, is one between the 
plaintiff and the state as to the na- 
ture and extent of his injuries. 
These once established, the amount 
of his recovery is fixed. The ques- 
tion then becomes one of whether 
there is any constitutional limitation 
on a state’s power to abolish the 
right of action; that is, whether it 
is taking liberty or, property with- 
out due process of law.” Stoll v. 
sy ea Coast. S. S. Co., 205 F. 169, 


85. In re Southern Cotton Oil Co., 
86 So. 656, 148 La. 69 (holding the de- 
termination of the employer’s solv- 
ency, as required of the district court 
in the act, not judicial). 


86. Deibeikis v. Link-Belt Co., 104 
N.F. 211, 261 Ill. 454, Ann.Cas.1915A 
241; State v. Mountain Timber Co., 
135 P. 645, 75 Wash. 581, L.R.A.1917D 
10 [aff 37 S.Ct. 260, 243 U.S. 219, 61 
L.Ed. 685]. 


87. Garfield Smelting Co. v. Indus- 
trial Commission of Utah, 178 P. 57, 53 
Utah 133 (holding, however, that, 
where the death is caused by the 
wrongful act or neglect of another, 
the statute, in so far as it assumes 
to limit the recovery of a minor heir 
or attempts to impose a waiver on his 
part of his right to bring an action, 
is invalid). 


88. City of Atlanta v. Pickens, 169 
S.E. 99,176 Ga. 833; City of Macon v. 
Benson, 166 S.E. 26, 175 Ga. 502; 
Lewis & Clark County v. State Indus- 
trial Acc. Bd., 155 P. 268, 52 Mont. 6, 
L.R.A.1916D 628 (holding that L. 
[1915] c 96 is not in violation of Const. 
art 13 § 1, since the inclusion of coun- 
ties within it does not contemplate 
charity but provides compensation for 
injuries). 

89. City of Atlanta v. Pickens, 169 


S.E. 99, 176 Ga. 833; City of Macon v. 
Benson, 166 S.E. 26, 175 Ga. 502. 


90. City of Atlanta v. Pickens, 169 
S\E. 99, 176 Ga. 833. 


91. U.S.—Johnston v. Kennecott 
Copper Corp;, 248 BF! 40%7,-160°C.6. A; 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


_ La.—Colorado v. Johnson Iron 
Works, 83 So. 381, 146 La. 68; Day v. 
Louisiana Central Lumber Co.,°81'So. 
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action for injuries resulting in death and the limita- 
tion of the amount recoverable,®? prohibiting dona- 
tions, loans, or gifts by the state to individuals,** 
declaring that the general assembly of the state shall 
not authorize any municipal corporation to appropri- 
ate money for or lend its credit to any individual, 
corporation, or association except for purely charita- 
ble purposes,’® forbidding municipalities to incur 
any debt until provisions therefor shall have been 
made,°° inhibiting local or special acts,®* inhibiting 
acts of the general assembly limiting the amount to 
be recovered for injury,®? declaring that no law shall 
be passed fixing the price of manual labor,®* requir- 
ing that private corporations be formed by general 
laws,°* prohibiting a common carrier from contract- 


328, 144 La, 820. 


Mo.—Waterman v. Chicago Bridge 
e Beep eS! 41 S.W.(2d) 575, 328 
Oo. F 


Okl.—Fox v. Dunning, 255 P. 582, 
124 Okl. 228; New Amsterdam Cas- 
ualty Co. v. Rinehart & Donovan Co., 
255 P. 687, 124 Okl. 227. 


[a] Reason for rnle.—‘‘As for the 
act being ‘special’ . . ._it is not 
such, since it applies to employers and 
employees in general.” Colorado v. 
Johnson Iron Works, 83 So. 381, 382, 
146 La. 68. 


[b] Special or exclusive privilege 
or franchise is not granted to mining 
companies by a compensation act ap- 
plying to mining operations. Johns- 
ton v. Kennecott Copper Corp., 248 F. 
407, 160 C.C.A. 417. 


[c] Requirement of notice of in- 
jury does not make a compensation 
act a special law. Fox v. Dunning, 
255 P, 582, 124 Okl. 228; New Amster- 
dam Casualty Co. v. Rinehart & Dono- 
van Co., 255 P. 587, 124 Okl. 227. 


92. Anderson vy. Carnegie Steel Co., 
99 A. 215, 255 Pa. 33. 


93. Day v. Louisiana Central Lum- 
ber Co., 81 So. 328, 144 La. 820. 


94. Middleton v. Texas Power, etc., 
Co., 185-S.W. 556, 562, 108° "Tex. 96 
(where the court said of the provision 
of the Texas statute concerning the 
formation of the “Texas Employers’ 
Insurance Association:”’ ‘The insur- 
ance association created by the Act 
is not a private corporation, and this 
part of the Act is not violative of the 
Constitution in its provision that no 
private corporation shall be formed 
except by general laws. Some such 
agency as the insurance association 
may be deemed as essential to the 
efficient execution of thé Act.. It was 
a way of giving effect to the plan as 
a dependable method of providing 
the funds necessary for the payment 
to employees of the compensation 
the Act is designed to afford. The 
association is very clearly only an 
agency for the proper administration 
of this law. It has no functions or 
powers which it may exercise for 
any other purpose. It is denomi- 
nated in the Act as a corporation, 
but that may be regarded as a term 
of convenience. Calling it a corpora- 
tion does not make it a private cor- 
poration. Its character is to be de- 
termined by what it is, and not by 
its name. St. Louis, ete’, Ri Co. v. 
Levee Dist. Bd. of Directors, 145 S. 
W. 892, 108 Ark. 127; Beach v. Leahy, 
11 Kan. 23’’). Compare Memphis Cot- 
ton Oil Co. v. Tolbert, (Tex.Civ. App.) 
171 S.W. 309 (where the court held 
that if the Texas act [Acts 33d Leg. c 
179] was invalid on this ground the 
sections as to abrogation of defenses 
were left unimpaired). 


300 [71 C.J.] 


ing for relief from its common-law liability,®® or re- 
quiring the presentation and allowance of claims 
against the state treasury in a specified manner.?® 
Other objections against which the acts have been 
upheld are set out in the note.°* But the first Ken- 
tucky act was held in violation of peculiar provisions 
of the Kentucky constitution prohibiting the legisla- 
ture from limiting the amount of recovery for inju- 
ries resulting in death or for personal injuries, and 
conferring an absolute right on the personal repre- 
sentatives of a decedent to recover for his death by 
wrongful act.°8 Certain objections have been dis- 
missed as based on an erroneous construction of the 
act involved,®® as, for example, that proof of the 
amount of compensation paid by agreement approved 
by the arbitration board,under the act is final and 
conclusive as to the measure of damages in an action 
by the employer for the use of insurer against a 
third person whose act caused the injury,* that de- 
nial of the defense of assumed risk deprives the em- 


95. Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571, Ann.Cas.1918B 604. 


96. State v. McMillan, 136 P. 108, 
36 Nev. 383. 


97. See cases infra this note. 


[a] Particular objections dis- 
missed.—(1) That the legislature, in 
passing the compensation act, could 
not and did not intend to require a 
township to make an election in or- 
der to escape the provisions of the 
act. McLaughlin v. Industrial Board 
of Illinois, 117 N.E. 819, 281 Ill. 100. 
(2) That an act, not specifying what 
township officers are authorized to 
give notice on an election not to pro- 
vide and pay compensation under it, 
provides no means by which a town- 
ship may make such _ election. Mc- 
Laughlin v. Industrial Board of Tlli- 
nois, supra. (3) That an act pro- 
vides no means by which a township 
can raise money to pay an award of 
compensation. McLaughlin v. Indus- 
trial Board of Illinois, supra. 


98. Kentucky State Journal Co. v. 
Workmen’s Compensation Bd., 170 S. 
W. 437, 1166, 161 Ky. 562, L.R.A.1916A 
389, Ann.Cas.1916B 1273. 


[a] Act of 1916 (L. [1916] ¢ 33), 
has been held not objectionable in this 
regard, however, because of its pro- 
visions for election. Greene v. Cald- 
well, 186 S.W. 648, 170 Ky. 571, Ann. 
Cas.1918B 604. 


99. See cases infra notes 1-4. 


1. Grand .Rapids Lumber Co. v. 
Blair, 157 N.W. 29, 190 Mich. 518. 


2. Hunter v. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


@ Boyer v. Crescent Paper Box 
Factory, 78 So. 596, 598, 143 La. 368 
(where the court said: ‘‘The employee | either section”). 
is not made a party to such contract, [a] 
but is merely given a right of action 
upoh it for his additional security’’). 


4 Victor Chemical Works v. In-]}0r 
dustrial Bd., 113 N.E. 173, 274 Ill. as 
Ann.Cas.1918B 627. 


5. See infra §§ 53-59. 


6 Effect of partial invalidity gen- 
erally see Statutes §§ 205-226. 


7. See Statutes § 205. 


8. Ariz.—Alabam’s Freight Co. v. | act. 
Hunt, 242 P. 658, 666, 29 Ariz. 419 [cit 
Cyc]. 


Factory, 78 So. 


Or. 94. 


Utah. 133. 


feiteCye]: 


[aff —.91. <A: 


2 should stand. 


24 of the act. 
sary: to 


sue under 
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Tll.—Otis Elevator Co. v. Industrial 
Commission, 134 N.E. 19, 302 Il. 90. 


La.~—Boyét‘v. Crescent Paper Box 
596, 
Compare Zehner v. Mader, 97 So. 34, 
153 La. 1042 (holding that the uncon- 
stitutionality of that part of a sec- 
tion which seeks to impose on the 
courts the duty of determining, out- 
side of a litigated cause, the solvency 
of private corporations causes the sec- 
tion as a whole to fall). 


Mont.—Shea v. North Butte Mining 
Co., 179 P. 499, 55 Mont, 522. 


Or.—West v. Kozer, 206 P. 542, 104 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Tex.—Consumers’ 
Grant, (Civ.App.) 181 S.W. 202; Mem- 
phis Cotton Oil Co. v. Tolbert, (Civ. 
App.) 171 S.W. 309. 


Utah.—Garfield Smelting Co. v. In- 
dustrial Commission, 178 


Wyo.—Zancanelli v. Central Coal & 
Coke Co., 173 P. 981, 988, 25 Wyo. 511 


Compare Sexton v. Newark Dist. 
Tel. Co., 86 A. 451, 84 N.J.Law 85, 91 
86 N.J.Law 701] 
(where the court said of P. L. [1911] 
p 134: “Sections 1 and 2 providing two 
entirely different schemes—one regu- 
lative of the common law, and the 
other purely the creature of statute 
—are so interwoven and constitute 
so completely one single plan that it 
is unlikely that if section 1 is bad 
the legislature intended that section 
Indeed, the contrary 
is expressly provided 
It is therefore neces- 


1070, 


consider 
raised, as they may be applicable to 


Nllustrations.—(1) The uncon- 
stitutionality of a provision limiting 
the right of election to accept the act 
other 
rights to employees in specified occu- 
pations does not invalidate the whole 
act. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 
unconstitutionality of a provision pro- 
viding a fee for a county judge or 
chairman of the county court does 
not affect the invalidity of, the entire 
Scott v. Nashville Bridge Co., 
223 S.W. 844, 143 Tenn. 86. (3) “If 
the sections of the act authorizing 


[§§ 42-43 


ployer of the right to show that the injury suffered 
by plaintiff was wholly due to his own negligence,” 
that by an act the employee, without his consent, is 
made a party to any contract the employer may enter 
into with an insurance company to cover his liabil- 
ity,? and that an unreasonably short time was given 
the employer to elect whether to come under the act.* 
Objections based on the provision of the constitution 
of the United States extending the judicial power of 
the United States to all cases of admiralty and mari- 
time jurisdiction are dealt with in another part of 
this article.® 


[§ 43] R. Effect of Partial Unconstitutionality.® 
It is well settled that a statute may be unconstitu- 
tional and void as to some of its provisions and valid 
as to others, or as to the remainder generally,’ and 
this rule has been applied to compensation legisla- 
tion,® some of the statutes expressly providing that, 
if any provision is held inoperative, no other part 
shall be affected. But where it is evident that the 


the creation and regulation of Texas 
Employers’ Insurance Association are 
unconstitutional, because not author- 
ized under the general incorporation 
law of this state, the sections of the 
law involved in this suit are not so 
connected with the insurance sections 
as to render void the sections relat- 
ing to contributory negligence, as- 
sumed risk, and fellow servant.” 
Memphis Cotton Oil Co. vy. Tolbert, 
(Tex.Civ.App.) 171 S.W. 309, 313. (4) 
“The Industrial Act, in so far as it 
provides compensation in cases where 
the death is caused by the wrongful 
act or neglect of another, and where 
it assumes to limit the damages in 
such cases and attempts to impose a 
waiver on the part of minor heirs 
otherwise than in the manner herein 
outlined, cannot be _ upheld. This, 
however, does not affect the other pro- 
visions of the act, nor does it affect 
the provisions of the act in cases 
where the death is purely accident- 
al.” Garfield Smelting Co. v. Indus- 
trial Commission of Utah, 178 P. 57, 
61, 53 Utah 133. (5) ‘This provision 
for nonpayment [of compensation] for 
the first ten days might be declared 
invalid, and as it can readily be 
separated from’ the rest of the act, 
the whole of the rest of the act would 
stand.” Zancanelli v. Central Coal 
pabeiaay Cong Us. 2, 984d; G55, ecole Os 


9. See statutory provisions; and 
Crowell v. Benson, 52 S.Ct. 285, 297, 
235 °ULS. 22, 76 Bb. Bas o9sr lati 4608: 
(2a) 66 (aff 33 F.(2d) 137 and 38 F. 
(2d) 306), and cert gr 51 S.Ct. 353, 
283 U.S. 814, 75 L.Ed. 1430] (where 
the court said: “This requirement 
clearly evidences the intention of Con- 
gress, not only that an express pro- 
vision found to be unconstitutional 
should be disregarded without dis- 
turbing the remainder of the statute, 
but also that any implication from 
the terms of the act which would ren- 
der them invalid should not be in- 
dulged’’); Home Accident Ins. Co. v. 
Industrial Commission of Arizona, 269 
P. 501, 34 Ariz. 201 (holding, under 
such a provision, that words allowing 
payment of vocational rehabilitation 
of persons disabled otherwise than 
in industry may be eliminated without 
defeating the purpose of the act or of 
the section relating to the fund for 
vocational rehabilitation); Commer- 
cial Casualty Ins. Co. v. Industrial 
Accident Commission, 295 P. 11, 14, 
212 Cal. 210 (holding, under such a 
provision, that the invalidity of a por- 


143 La. 368. 


Liignite © 'Co. ~ v. 


P. 57, 53 


in paragraph 


the objections 


constitutional 


4190)" (Lhe 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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act was intended to stand or fall as a whole, the 
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elimination of particular portions of it as invalid 


may so fer interfere with its purposes and operation 
as to render it void as a whole;!° and at least one 
statute provides that, if a certain section is held in- 
valid, the entire act and every section thereof shall 


tion of a section relating to proceed- 
ings to enforce payment into a “‘sub- 
sequent injuries fund’ “is not so 
closely related to the other. portions 
of said section that its invalidity will 
in any way affect the other portions of 
said section’’); Boyer v. Crescent Pa- 
per Box Faetory, 78 So. 596, 143 La. 
368 (holding, under such a provision, 
that the nullity of a provision giving 
an employee a right of action on a 
contract made by the employer with 
an insurance company to protect his 
liability would not entail the nullity 
of the entire act); Shea v. North 
Butte Mining Co., 179 P. 499, 55 Mont. 
522 (holding that, under L. [1915] c 
96 so providing so long as_ sufficient 
remains of the act to render it op- 
erative and reasonably effective for 
carrying out the main purpose and in- 
tention of the legislature, the elimina- 
tion, as invalid, of provisions relat- 
ing to punishment of witnesses for 
contempt leaves sufficient to accom- 
plish all the purposes of the legisla- 
tion); Consumers’ Lignite Co. v. 
Grant, (Tex.Civ.App.) 181 S.W. 202, 
208 (holding, under such a provision, 
that “whether any of [the act’s] pro- 
visions other than those relating to 
{the common-law] defenses be un- 
constitutional we regard as imma- 
terial under the facts of the case in 
determining the rights of the parties 
thereto’’); State v. Clausen, 117 P. 
1101, 65 Wash. 156, 197, 37 L.R.A.N.S. 
466 (where the court said: ‘In section 
27, the legislature has made it clear 
that it did not intend the provisions 
relating to those who are entitled to 
partake of its benefits to be so far an 
integral part of the act that it could 
not be eliminated in part without de- 
stroying the act in its entirety. It is 
there expressly provided that the ad- 
judication of invalidity of any part of 
the act shall not affect the validity of 
the act as a whole or any other part 
thereof. This means that the legis- 
lature intended the act to be enforced 
as far as it may be, even though it 
might not be valid in its entirety. 
It was competent for the legislature 
so to provide. Anything it could 
have eliminated itself and left an 
operative act, can be eliminated by 
the courts without destroying the 
entire act, if it is the will of the 
legislature that the remaining parts 
of the act shall stand after such 
elimination. So here, if it be true 
that the legislature has gone too far 
in this direction, and has attempted 
to include within its benefits certain 
employees who cannot be included 
without including employees’ gen- 
erally, these can be omitted in the 
administration of the act without 
the necessity of nullifying the entire 
act. But whether any such work- 
men are so improperly included, we 
shall not here determine. The ques- 
tion can best be met when it arises 
during the course of the act’s ad- 
ministration’’). 


10. People v. Yosemite Lumber Co., 
Oona 13971 (Cal. 267. 


11. See statutory provisions; and 
Industrial Commission y. Chrisman, 
199 P. 390, 22 Ariz. 579 (holding, un- 
der such a provision, that the invalid- 
ity of a section requiring the em- 
ployee to elect his remedy before in- 
jury invalidates the entire act). 


12. Persons entitled to raise con- 


stitutional questions generally see 
Constitutional Law §§ 177-203. 


ality. 12 


Presentation of constitutional ques- 
tions see supra § 17. 


13. U.S.—Middleton vy. Texas Pow- 
er & Light Co., 39 S.Ct. 227, 249 U.S. 
152, 68 L.Ed. 527 [aff (Civ.App.) 188 
S.W. 276 (rev [Civ.App.] 178 S.W. 956 
{rev 185 S.W. 556, 108 Tex. 96])] 
(Texas act); Mountain Timber Co. 
v. State of Washington, 37 S.Ct. 260, 
243 U.S. 219, 61 L.Ed. 685, Ann.Cas. 
1917D 642 [aff 185 P. 645, 75 Wash. 
581, L.R.A.1917D 10] (Washington 
act); Jeffrey Mfg. Co. v. Blagg, 35 
SiCt, e167 2851.U.S. b71,) 59+. bas 364 
(Ohio act); Meese v. Northern Pac. 
R. Co., -206 EF. 222 [rev on: other 
grounds 211 F. 254, 127 C.C.A. 622 
(cert gr 34 S.Ct. 676, 234 U.S. 758, 
58 L.Ed. 1579, and rev 36 S.Ct. 223, 
239 U.S. 614, 60 L.Ed. 467)] (Wash- 
ington act). 


Cal.—A. F. Estabrook Co. v. Indus- 
trial Accident Commission, 177 P. 848, 
Calo (a here Ca dels 


Iowa.—Hunter vy. Colfax Cons. Coal 
Co., 154 N.W. 1037, 157 N.W. 145, 175 
Towa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


La.—W hittington Vv. Louisiana 
Sawmill Co., 76 So. 754, 142 La. 322. 


Mich.—Mackin y. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187, Mich. 8. 


Mont.—Shea y. North Butte Mining 
Co., 179 P.. 499, 55 Mont: 522. 


N.H.—Wheeler vy. Contoocook Mills 
Corp., 94 Aw 265,77 N.H. 551. 


N.J.—Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 86 N.J.Law 701); Hoey v. 
Superior Laundry Co., 36 N.J.L.J. 278. 


N.Y.—Jensen v. Southern Pac. Co., 
109 N.E. 600, 215 N.Y. 514, L.R.A. 
1916A. 403, Ann.Cas.1916B 276 [rev on 
other grounds 37 S.Ct. 524, 244 U.S. 
205, 61 L.Ed. 1086, L.R.A.1918C 451, 
Ann.Cas.1917E 900]; Herkey v. Agar 
Mfg. Co., 153 N.Y.S. 369, 90 Misc. 457. 


N.D.—State v. Hagan, 175 N.W. 372, 
44 N.D, 306. 


Ohio.—State v. Industrial Commis- 
mon on Ohio, 156 N.E. 101, 116 Ohio 
St. r 


R.I.—Sayles v. Foley, 96 A. 340, 38 
R.I. 484. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Wis.—Verhelst Const. Co. y. Galles, 
235 N.W. 556, 204 Wis. 96. 


Wyo.—Zancanelli vy. Central Coal 
& Coke Co., 173 P. 981, 25 Wyo. 511. 


And see cases infra note 14. 


{a] MTlustrations.—(1) An em- 
ployee who has had an opportunity 
to elect between his common-law ac- 
tion and the compensation provided 
for by the act, his employer having 
elected to come under the act, can- 
not question the validity of the act 
on the ground that the employee of a 
nonaccepting employer has no such 
election, since the complaining em- 
ployee cannot raise such question in 
the absence of an invasion of his 
rights by the provision attacked. 
Sayles v. Foley, 96 A. 340, 38 R.I. 484. 
(2) An employer who has not accept- 
ed the act cannot complain of alleged 
discriminations and inequalities in 
the provisions made for the regain- 
ing of common-law defenses by ac- 
cepting. Wheeler y. Contoocook Mills 


be invalidated.?4 
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[§ 44]. S. Persons Who May Urge Unconstitution- 
As a general rule no one can urge the un- 
constitutionality of a compensation act who is not 
injuriously affected by the feature complained of ;** 


Corp., 94 A. 265, 77 N.H. 551. (3) An 
employer who has not accepted the 
act cannot urge that it is unconstitu- 
tional because it denies to employers 
who accept the provisions of the law 
a jury trial on the issue of the dam- 
ages. Wheeler v. Contoocook Mills 
Corp., supra. (4) An employee can- 
not question the constitutionality of 
the act on the ground that it dele- 
gates legislative power by permitting 
the employer and the employee to 
provide a benefit scheme in lieu of 
the compensation provided by the act, 
as provided for by Pub. L. (1912) c 
831 art 4, where such employee and 
employer have made no such agree- 
ment. Sayles v. Foley, supra. (5) 
Adult employees cannot question the 
constitutionality of the act (Pub. L. 
[1912] ec 831), on the ground that it 
unjustly discriminates between em- 
ployers and deprives minor employees 
of property without due process of 
law, since one questioning an act as 
violative of the federal constitution 
must show that the alleged uncon- 
stitutional feature of the law injures 
him, in order to raise the question of 
its constitutionality. Sayles v. Foley, 
supra. (6) An employee who does 
not show that he is a minor is not in 
a position to challenge the constitu- 
tionality of the act on the ground 
that it undertakes to make an elec- 
tion for a minor employee. Scott v. 
Nashville Bridge Co., 223 S.W. 844, 
145 Tenn. 86. (7) One not a parent 
or a minor cannot assert that a parent 
is deprived of his right of action for 
injury to his minor child. Mackin v. 
Detroit-Timkin Axle Co., 153 N.W. 49, 
187 Mich. 8. (8) An allegation that a 
provision that, “in the employment of 
minors, section 2 shall be presumed 
to apply unless the notice be given 
by or to the parent or guardian of the 
minor” is void will not be considered 
when it appears that decedent was 
thirty-four years old at the time of 
his death. Sexton v. Newark Dist. 
Tel. Co., 86 A. 451, 84 N.J.Law 85, 89 
[aff 91 A. 1070, 86 N.J.Law 701]. (9) 
An employer who does not contend 
that his business is nonhazardous 
cannot object that an act goes too far 
in classifying as hazardous large 
numbers of occupations that are not 
in their nature hazardous. Mountain 
Timber Co. v. State of Washington, 
37_S.Ct. 260, 243 U.S. 219, 61 L.Ed. 
685, Ann.Cas.1917D 642 [aff 135 P. 645, 
75 Wash. 581, L.R.A.1917D. 10] 
(Washington ye (10) A claim that 
a provision at no compensation 
shall be allowed for the aration days 
of disability unless the incapacity ex- 
tends beyond a period of thirty days 
is unconstitutional can be raised only 
by one applying for compensation un- 
der the act who had been refused 
compensation for the first ten days. 
Zancanelli y. Central Coal & Coke Go., 
173 P. 981, 25 Wyo. 511. (11) A pro- 
vision for payment to the nonresident 
family of a deceased employee of only 
thirty-three per cent of the amount 
allowed to residents of the state can- 
not be objected to by one not affect- 
ed thereby. Zancanelli v. Central 
Coal & Coke Co., supra. (12) “Now, 
speaking as to the employees exclud- 
ed, their exclusion is either the grant- 
ing of a privilege denied to others or 
the imposition of a burden from 
which others are relieved. If the last, 
it suffices that no excluded person is 
here complaining, and that appellant 
has no grievance because others are 
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and so the employer will not be heard to urge the 
It has, however, been 
held that the employer may urge that an insurance 
act is unconstitutional as to the employee, when, if 
such contention is true, the employer would be de- 
prived of the exemption from further liability ac- 
quired by him through payment of the prescribed 
premium into the state fund;t® and an employer has 
been held entitled to attack the constitutionality of 
a provision authorizing proceedings for compensa- 
tion for injury to a resident employee received out- 


grievance of the employee.t+ 


unfairly treated. Speaking from the 
angle of those included, their inclu- 
sion is either a burden not placed on 
others, or a privilege not shared by 
others. If the last, there is no griev- 
ance. One may not well complain of 
a discrimination consisting of his 
being treated better than others.” 
Hunter v. Colfax Cons. Coal Co., 154 
NSW... 1037,51053, 457, NW... :145,; 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. (13) ‘‘Upon the argument 
much was said concerning the consti- 
tutionality of a legislative act com- 
pelling contribution from one person, 
or employer, to be used in paying for 
the negligence of another. 

That is a defense only to be made. by 
those obliged to contribute to, or 
those charged with the duty of ad- 
ministering, the funds contributed.” 
Meese v. Northern Pac. R. Co., 206 F. 
222, 225 [rev on other grounds 211 F. 
254, 127 C.C.A. 622 (cert gr 34 S.Ct. 
676, 234 U.S. 758, 58 L.Ed. 1579, and 
rev 36 S.Ct. 223, 239 U.S. 614, 60 L. 
Ed. 467)]. (14) A wrongdoer who 
caused the death of an employee, and 
does not claim that the employer was 
a joint tort-feasor, cannot raise the 
objection that a statute permitting 
the employer to recover from him the 
amount paid to the state denies him 
equality of rights and takes from him 
without due process of law a recov- 
ery which others have in like circum- 
stances, because he is given no right 
of contribution from the employer in 
case negligence of the latter. concur- 
red with his own in causing death. 
Verhelst Const. Co. v. Galles, 235 N. 
W. 556, 204 Wis. 96. 


b] Taxpayer may urge that, by 
the unlawful expenditure of the mon- 
eys appropriated by the state, under 
the provisions of the act in question, 
his financial burdens will be increas- 
ed. Evanhoff v. State Industrial Acc. 
Commn., 154 P. 106, 78 Or. 503. 


14. Jeffrey Mfg. Co. v. Blagg, 35 
S.Ct: 167, 235 U.S. 571, °59' L.Ed. 364 
(Ohio act); A. F. Estabrook Co. v. 
Industrial ‘Accident Commission, 177 
P. 848, 177 Cal. 767 [cit C. J.]; Hunter 
v. Colfax Cons. Coal Co., 154 N.W. 
1037, 157 N.W. 145, 175 Iowa 245, L:R. 
A.1917D 15, Ann.Cas.1917E 803; Jen- 
sen v. Southern Pac. Co., 109 N.E. 
600, 215 N.Y. 514, L.R.A.1916A 403, 
Ann.Cas.1916B 276 [rev on _ other 
grounds 37 S.Ct. 524, 244 U.S. 205, 61 
L.Ed. 1086, L.R.A.1918C 451, Ann.Cas. 
1917E 900]; 


{a]. Illustrations.—(1) ‘‘The stress 
of the present argument, in the brief 
and at. the bar, is upon the feature 
of the law which takes away the de- 
fense of contributory negligence from 
establishments employing five. or 
more and still permits it to those 
concerns which employ less than five. 
Much of the argument is based upon 
the supposed wrongs to the employee, 
and the alleged injustice and arbi- 
trary character of the legislation here 
involved as.it concerns him alone, 
contrasting an employee in a shop 
with five employees with those hay- 
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ing less. No employee is complain- 
ing of this act in this case. The ar- 
gument based upon such discrimina- 
tion, so far as it affects employees-by 
themselves considered, cannot be de- 
cisive; for it is the well-settled rule 
of this court that it only hears ob- 
jections to the constitutionality of 
laws from those who are themselves 
affected by its alleged unconstitu- 
tionality in the feature complained 
of.” Jeffrey Mfg. Co. v. Blagg, 35 S. 
Cts 867, 235 US. 571, 576, 59 L.Ed. 364. 
(2) An employer who is a resident is 
not in a position to raise a question 
as to the constitutionality of a pro- 
vision on the ground that it “in- 
volves an unjustifiable discrimination 
against employees who are not resi- 
dents of this state.” A. F. Estabrook 
Co. y. Industrial Accident Commis- 
sion, 177- PP. 848,) 849, 1776 Calk w767 
(where the court said: “The only 
persons entitled to attack the law on 
this ground are members of the class 
thus excluded from the benefits of the 
legislation. No constitutional right 
of the employer is invaded by the ac- 
tion of the Legislature in subjecting 
him to a less extensive liability than 
might have been imposed’’). (3) “In 
this, an appeal by an employer, it is 
urged that the right of rejection by 
the employee is unduly clogged: 
First, because of the requirements 
concerning the form and verification 
of the notice; and, second, because 
the sufficiency of these is to be pass- 
ed on by the commissioner; the act 
is challenged because section 3 au- 
thorizes the commissioner to return 
a rejection by the employee if it fails 
to comply, in form or verification, 
with the requirements of the act, it 
being urged that this is power to con- 
strue contracts against their terms. 
And there is a contention that the 
act is void because it interferes with 
the exclusive jurisdiction of the fed- 
eral courts of actions for injuries of 
employees of railroads, in that in- 
juries to such employees are not ex- 
cepted in the act. Section 22 of the 
act guards against this very interfer- 
ence with federal law. But, in any 
view, the alleged interference does 
not concern appellant.” Hunter v. 
Colfax Cons. Coal Co., 154 N.W. 1037, 
1048, 157 N.W. 145, 175 Iowa 245, IZR: 
A.1917D 15, Ann. Gas.1917B 803. 


15. Jensen v. Southern Pac. Co., 
109: N:E. 600,)-215°0N.Y.in514, LARA. 
1916A 403 and note, Ann. Cas.1916B 
276 [rev on other grounds 87 S.Ct. 
524,244 U.S. 205, 61 L.Ed. 1086, L.R.A. 
1918C 451, Ann.Cas.1917E 900]. 


.16. Quong Ham Wah Co. v. Indus- 
trial Acc. Commission of California, 


192 P. 1021, 184 Cal. 26, 12 A.L.R. 
1190. 
[a] Reason for rule.—‘It is clear 


. that a nonresident would have 
no standing before the commission or 
before any, court to make a claim un- 
der the act. Since, therefore, 
no member. of the class discriminated 
against can ever raise the constitu- 
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\ 


side the state on the ground that it does not author- 
ize similar proceedings by nonresidents.*® 
ployer who has elected to accept a compensation act 
has been held to have waived the right to invoke con- 
stitutional objections to it,!7 or to any part of it,1* 
and, by accepting its benefits, to be estopped to deny 
its validity 339 more specifically, such an employer 
cannot challenge the act on the ground of failure to 
provide for independent judicial investigation of 
facts;?° and where a state, although it has power 
to require all employers to insure in the state fund, 


An em- 


tional question, the [employer] is en- 
titled to assail the constitutionality 
of the statute, since a determination 
of that question is. clearly relevant in 
determining its rights herein. . . 
While [the employer] has no griev- 
ance by reason of any discrimination, 
it has a grievance’ by reason of the 
legislation, which, by imposing upon 
it the liability of an insurer for cer- 
tain classes of its employees, operates 
to deprive it of property; such dep- 
rivation being without due process 
of law in event the statute is for any 
reason unconstitutional.” Quong 
Ham Wah Co. v. Industrial Acc. Com- 
mission of California, 192 P. 1021, 
1024, 184 Cal. 26, 12 A.L.R. 1190. 


17. U.S.—Booth Fisheries Co. v. 
Industrial Commission of Wisconsin, 
46 S.Ct. 491, 271 U.S. 208, 70 L.Ed. 
908 [aff 200 N.W..775, 185 Wis. 127] 
(Wisconsin act). 


Ala.—Woodward Iron Co. v. Brad- 
ford, 90 So. 803, 206 Ala. 447. See 
Chapman v. Railway Fuel Co., 101 So. 
879, 881, 212 Ala. 106 (holding that 
‘if the police power be not sufficient 
to account satisfactorily for all these 
stipulations of the act, they may be 
justified on the ground that they be- 
came part and parcel of the express 
or implied agreement between the 
parties to abide by the provisions of 
the act made for the benefit, in the 
long run, of both employer and em- 
ployee’”’). 


Mich.—American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580. 


Tenn.—Battle Creek Coal & Coke 
Co. v. Martin, 290 S.W. 18, 155 Tenn. 
34; Vester Gas Range & Mfg COL vs 
Leonard, 257 S.W. 395, 148 Tent 665. 


Wis.—Mellen Lumber Co. v. Indus- 
trial Commn., 142 N.W. 187, 154 Wis. 
a Ann.Cas.1915B 997, L.R.A.1916A 


18. Battle Creek Coal & Coke Co. 
v. Martin, 290 S.W. 18, 155 Tenn. 34; 
Great Atlantic & Pacific Tea Co. v. 
Industrial Commission of Wisconsin, 
236 N.W. 575, 205 Wis. 7. 


19. Booth Fisheries Co. v. Indus- 
trial Commission of Wisconsin, 46 S. 
Ct. 491, 271 U.S. 208, 70 L.Ed. 908 [aff 
200 N.W. 775, 185 Wis. 127] (Wiscon- 
sin act); American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580. 


20. Booth Fisheries Co. vy. Indus- 
trial Commission, 200 N.W. 775, 185 
Wis. 127 [aff 46 S.Ct. 491, 271 U.S. 
208, 70 L.Ed. 908]. 


[a] Reason for rule.—‘‘He who ac- 
cepts the law accepts it in its entire- 
ty. Along with its benefits he ac- 
cepts its burdens. «In order to avail 
himself of the rateS of compensation 
therein provided, he submits the de- 


termination of facts to the 
Industrial Commission, and waives 
any further judicial review.” Booth 


Fisheries Co. v. Industrial Commis- 
sion, 200 N.W. 775, 777, 185 Wis. 127 
[aff 46 S.Ct. 491, 271 U.S. 208, 70 L. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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grants an option, an employer exercising such op- 
tion cannot challenge the constitutionality of the 
conditions imposed thereon.?? Likewise, an em- 
ployee electing to accept the terms of an act has been 
held not in a position to challenge the validity of 
any of its provisions.2?, An employer who submits 
without objection to the jurisdiction of the industrial 
commission waives his right to insist that the statute 
purporting to confer such jurisdiction was an inva- 
sion of his constitutional right.2* An employee or 
his dependent cannot be in the position of attacking 
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the constitutionality of the law under which compen- 
sation is claimed.24 But the elective feature of a 
law which becomes effective too late for an employ- 
er to withdraw for the year does not deprive him of 
the right to question the constitutionality of the law, 
on the happening of an accident during the year;*° 
and an employer has been held not to have waived his 
right to question the constitutionality of an act which 
is mandatory upon him by accepting its insurance 
provisions.”° 


V. CONFLICT OF LAWS? 


[By Manvet PRENNER] 


‘[§ 45] A. In General. It has been held that a 
state has power to enforce within its territory rights, 
under its workmen’s compensation act, based upon 
acts occurring abroad,*® the exercise of such pow- 
er being subject only to constitutional restrictions.?° 
The general rule has been laid down that, unless a 
compensation act provides for no extraterritorial ef- 
fect, it has such effect;°° but opposing views have 
been expressed,?! namely, that a workmen’s compen- 
sation act ex proprio vigore can have no extraterri- 
torial effect,?* that the presumption is that a state 
did not intend to give its statute any extraterritori- 
al effect,** that, in the absence of apt language clear- 
ly indicating a legislative intent that the act shall 
be given extraterritorial effect, its operation will be 
confined to state limits,*4 and that a state legislature 
is powerless to legislate as to employers engaged in 


industries beyond the state’s borders.?5 The rela- 
tions of a state corporation which operates busses 
from a point within the state to a point outside of 
it, and its employees in the state, have been held to 
be under the laws thereof, so far as workmen’s com- 
pensation laws may be involved.?® 


The test, in determining whether a state compen- 
sation law applies to a particular injury, has been 
held to be, in all cases, the place where the employ-. 
ment is located,” or is to be performed,*® and the 
place where the contract of employment is entered 
into has been held not decisive®® and not necessarily 
controlling,*® so that, without reference to the ele- 
ment of the place where the contract of employment 
was made, such authorities refuse to apply the com- 
pensation law of the state where the hiring is for 
work at.a fixed place outside the state,*! even if the 


Ed. 908]. 


21. Salt Lake City v. Industrial 
Commission, 199 P. 152, 58 Utah 314, 
18 A.L.R. 259. 


22. Battle Creek Coal & Coke Co. 
v. Martin, 290 S.W. 18, 155 Tenn. 34. 


23. Marshal Field vy. Industrial 
Commission, 137 N.E. 121, 305 Ill. 134; 
Shoal Creek Coal Co. v. Industrial 
Commission, 133 N.E. 218, 300 Ill. 551. 


' 94. Larry v. Taylor, 149 So. 104, 
227 Ala. 90; Oren v. Swift & Co., 51 
S.W.(2d) 59, 330 Mo. 869; Leva v. 


Utah Fuel Co., 199 P. 659, 58 Utah 
888. See Roles Shingle Co. v. Berger- 
son, 19 P.(2d) 94, 96, 142 Or, 131 (“the 
appellant is in the anomalous posi- 
tion of claiming that the State Indus- 
trial Accident Commission has no 
constitutional authority to pass upon 
appellant’s claim, but asks that the 
claim be sent back to the same com- 
mission for adjustment in the same 
manner’’). 


25. Brenner v. Heruben, 176 N.W. 
228, 170 Wis. 565. 


26. Obrecht-Lynch Corporation v. 
Clark, 30 F.(2d) 144. 

27. Generally see Conflict of Laws 
PACT. Datos. 


Double recovery see infra § 684. 


Place of contract as question of 
law or fact see infra XXI. 


Waiver by bringing proceedings in 
another state see infra § 684. 


28. Quong Ham Wah Co. v. Indus- 
trial Ace. Commission of California, 
192 P. 1021, 184 Cal. 26,12 A.L.R. 1190 
[error dism 41 S.Ct. 373, 255 U.S. 445, 
65 L.Ed. 723]. 

[a] In Manitoba, under provisions 


of the workmen’s compensation act 
setting forth the conditions under 


which the act shall apply to injuries 
sustained outside the province, and 
providing that the act shall not other- 


wise apply to such injuries, the ap-| 


plication of the act to such an injury 
is dependent on the facts as revealed 
at a trial. Jones v. C. P. R. Co., 49 
a athe 335, [1919] 3 West.Wkly. 

29. Quong Ham Wah Co. v. Indus- 
trial Acc. Commission of California, 
192 P. 1021, 184 Cal. 26,12 A.L.R. 1190 
[error dism 41 S.Ct. 373, 255 U.S. 445, 
65 L.Ed. 723). 


30. Festervand v. Laster, 
634, 15 La.App. 159. 


31. See cases infra notes 32 et seq. 


32. Anderson vy. Miller Serap Iron 
Co., 170 N.W. 275,:278, 171 N.W. 935, 
169 Wis. 106 [cit C. J.]. 


33. North Alaska Salmon Co. y. 
Pillsbury, 162 P. 93, 174 Cal’ 1, L:R.A. 
1917E 642. 


34. Cody v. Greene Packet Co., 15 
Ohio N.P.N.S. 529. 


35. Spitzer v. The Annette Rolph, 
223 P. 253,110 Or. 461. 


36. Henriksen v. Crandic Stages, 
(lowa) 246 N.W. 918. 


37. Cameron vy. Ellis Const. Co., 
169 N.H. 622, 252 N.Y. 394 [motion 
den 168 N.E. 420, 251 N.Y. 542, re- 
mittitur am 171 N.E. 782, 253° N.Y. 
559, and foll Copeland v. Foundation 
Co., 177 N.B. 143, 256 N.Y. 568]; Baum 
v. New York Air Terminals, 245 N. 
Y.S. 357, 230 App.Div. 531. See Dur- 
rett v. Kicher-Woodland Lumber Co., 
140 So. 867, 869, 19 La-App. 494 
(where the court said: “We think the 
location of the industry where plain- 
tiff was to perform the services has 
more to do with his right of recov- 
ery than the place where he was em- 
ployed’). 


130 So. 


38. Leader Specialty Co. v.. Chap- 
man, 152 N.E. 872, 85 Ind.App. 296 
(holding that, in the absence of a 
stipulation that the law of the em- 
ployer’s state should enter into the 
contract of employment, it will be 
presumed that the parties contracted 
with reference to the law of the state 
where the contract was to be per- 
formed). 


39. Durrett vy. Hicher-Woodland 
Lumber Co., 140 So. 867, 869, 19 La. 
App. 494 (where the court said: ‘So 
far as the question of when, where, 
and how plaintiff was employed is 
concerned, .we now think . 4 
makes little difference’). But see 
Hargis v. McWilliams Co., 119 So. 88, 
89, 9 La.App. 108 [dist Durrett v. 
Hicher-Woodland Lumber Co., supra] 
(where the court said: “It matters 
not where the work is to be perform- 
ed; the question is where was the 
contract made’); Zurich Accident & 
Liability Ins. Co. v. Industrial Com- 
mission of Wisconsin, 213 N.W. 630, 
632, 193 Wis. 32 (where the court 
said: ‘Whether the deceased was un- 
der the Wisconsin or Texas Compen- 
sation Act depends on whether his 
employment was pursuant to a Wis- 
eonsin or a Texas contract. Upon 
this question there can be no doubt). 


40. Anderson v. Jarrett Chambers 
Co., 206 N.Y.S. 458, 210 App.Div. 543; 
Donohue vy. H. H. Robertson Co., 199 
N.Y.S.. 470, 205 App.Div. 176. 


41. Cameron y. Ellis Const. Co., 
169 N.E. 622, 252 N.Y. 394 [motion den 
168 N.H. 420, 251 N.Y. 542, remittitur 
am 171 N.BH. 782, 253 N.Y. 559, and 
foll Copeland v. Foundation Co., 177 
N.E. 148, 256 N.Y. 568]; Baum v. New 
York Air Terminals, 245 N.Y.S. 357, 
230 App.Div. 531. 


“When the course of employment 
requires the workman to perform 
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work is connected with a business conducted within 
it,42 or, as otherwise stated, where the contract is 
to be performed entirely outside the state,** on the 
principle that the law applies only to employment 
within the state,#4 and that award of compensation 
may be made for injuries sustained outside the state 
only where they arise out of and in the course of em- 
ployment which is located within it.*® 
ciples adhered to where both the place of the con- 
tract of employment and that of the injury are recog- 
nized as factors are set forth in following sections.*® 


Time to sue; damages. 


work beyond the borders of the state, 
a close question may at times be pre- 
sented as to whether the employment 
itself is located here. Determination 
of that question may at times depend 
upon the relative weight to be given 
under all the circumstances to. oppos- 
ing considerations. The facts in each 
ease, rather than juristic concepts, 
will govern such determination. 
Occasional transitory work beyond 
the state may reasonably be said to 
be work performed in the course of 
employment here; employment con- 
fined to work at a fixed place in an- 
other state is not employment within 
the state, for this state is concerned 
only remotely, if at all, with the con- 
ditions of such employment.” Camer- 
on v. Ellis Const. Co., 169 N.E. 622, 
623, 252 N.Y. 394 [motion den 168 N. 
B. 420, 251 N.Y. 542, remittitur am 
471 IN. BS 782) 253°N.Yo (559, cand foll 
Arnink v. Caflisch, 247 N.Y.S. 885, 
232 App.Div. 713, Gullifer v. Hansen’s 
Laboratory, Inc., 247 N.Y.S. 887, 232 
App.Div. 713, and Copeland v. Founda- 
tion Co., 177 N.E. 143, 256 N.Y. 568]. 


42. Cameron y. Ellis Const. Co., 
169 N.E. 622, 252 N.Y. 394 [motion den 
168 N.E. 420, 251 N.Y. 542, remittitur 
am 171 N.E. 782, 253 N.Y. 559, and 
foll Copeland vy. Foundation Co., 177 
N.E. 143, 256 N.Y. 568]. 


43. Leader Specialty Co. v. Chap- 
man, 152 N.E. 872, 85 Ind.App. 296. 


44. Cameron v. Ellis Const. Co., 
169 N.E. 622, 252 N.Y. 394 [motion 
den 168 N.E. 420, 251 N.Y. 542, remit- 
titur am 171 N.E. 782, 253 N.Y. 559, 
and foll Copeland vy. Foundation Co., 
177 N.E. 148, 256 N.Y. 568]. 


45. Cameron v. Ellis Const. Co., 
169 N.E. 622, 252 N.Y. 394 [motion 
den 168 N.E. 420, 251 N.Y. 542, remit- 
titur am 171 N.E. 782, 253 N.Y. 559, 
and foll Copeland v. Foundation Co., 
177 N.E. 148, 256 N.Y. 568]. 


46. See infra §§ 46-48. 


47. Louisville & N. R. Co. v. Dixon, 
(Miss.) 150 So. 811. 


[a] Reason for rule.—‘'Time pre- 
scribed by Louisiana compensation 
laws for institution of suit [is not] a 
statute of limitations, but condition 
of right to sue.” Louisville & N. R. 
Co. v. Dixon, (Miss.) 150 So. 811. 


48. Floyd v. Vicksburg Cooperage 
Co., 126 So. 395, 156 Miss. 567. 


[a] Reason for rule.—‘‘This per- 
tains to the right rather than the 
remedy.” Floyd v. Vicksburg Coo- 
perage Co., 126 So. 395, 398, 156 Miss. 
567. 


49. Kruse v. Pillsbury, 162 P. 891, 
174 Cal. 222, L.R.A. 1917E 645; Cog- 


A provision of a work- 
men’s compensation act, upon which suit is based, 
limiting the time in which actions may be brought 
thereunder, has been held to govern even when the 
suit is brought outside the state.*? 
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ages.*® 
Jurisdiction. 


The prin- 


The compensa- 


liano y. Ferguson, 117 N.E. 45, 228 
Mass. 147; Continental Oil Co. v. 
Pitts, 13 P.(2da) 180, 158 Okl. 200. 


Foreign acts see infra texts and 
notes 78-83. 


50. Cal.—North Alaska Salmon Co. 
y. Pillsbury, 162 P. 93, 174 Cal. 1, L.R. 
A. 1917E 642, 16. sw . 


Ill.—Union Bridge & Construction 
Co. v. Industrial Commission, 122 N. 
E. 609, 287 Ill. 396. 


Mass.—In re American Mut. Liabil- 
ity Ins. Co., 102 N.H. 693, 215 Mass, 
480, Ann.Cas.1914D, 372 and note. 


Ohio.—Cody v. Greene Packet Co., 
15 Ohio N.P.N.S. 529. 


Okl.—Sheehan Pipe Line Const. Co. 
v. State Industrial Commission, 3 P. 
(2d) 199, 151 Okl. 272. 


[a] Reasons for rule.—(1) ‘These 
various acts, although having certain 
features in common, nevertheless 
differ widely in many essential as- 
pects. Some are compulsory. Some 
prohibit contracts for a different form 
of compensation, and make criminal 
under severe penalties failure to com- 
ply with their terms. Some provide 
for strict State insurance, while oth- 
ers do not. The amount of compensa- 
tion afforded and the circumstances 
under which it is to be awarded dif- 
fer. The diversity of public policy al- 
ready manifested between the several 
States is considerable. To say that 
such acts are intended to operate on 
injuries received outside the several 
States enacting them would give rise 
to many difficult questions of conflict 
of laws. It would require a 
large dependence upon the comity of 
other States in enforcing our act and 
in refraining from enforcing their 
own as to a subject which commonly 
is wholly under the control of the 
several States, and with which, it 
has been pointed out, a substantial 
number have already manifested a 
purpose to deal by a new and special 
legislation. No court of any sister 
State, so far aS we are aware, has 
had occasion to pass upon the pre- 
cise questions here presented.” In 
re American Mut. Liability Ins. Co., 
102 N.E. 693, 215 Mass. 480, 487, Ann. 
Casl914D0 372% (2)) = Le ewill; notebe 
supposed that the Legislature of this 
state undertook to pass a law which 
would trench upon the sovereign pow- 
ers of any other jurisdiction. But the 
Workmen’s Compensation, Insurance 
and Safety Act would embody such 
attempt if it were construed in such 
manner as to create, to the exclusion 
of any other liability, a liability to 
pay for injuries received in another 
jurisdiction. In other words, the fact 
that the compensation provided for 
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tion law of the state in which an employee was kill- 
ed governs on the question of the measure of dam- 


[§ 46] B. Contract within, and Injury Outside of, 
While it has been held in a few ju- 
risdictions that the operation of a compensation act 
will not be extended to injuries received outside of 
the state*® in the absence of a plain legislative in- 
tent,5° or of a contract between employer and em- 
ployee that the law of the place of contract shall 
apply to actions in tort arising out of the relation,”? 
the acts have been thus extended in three of those 
jurisdictions following statutory amendments mani- 
festing such-an intent by making the act apply where 
a contract of employment is entered into within the 
state and an injury is sustained outside of it;5? and 


in the act is in lieu of any other lia- 
bility whatsoever is a strong indica- 
tion that the Legislature had in mind 
only liability within the exclusive 
control of the Legislature of this 
state; that is to say, liability arising 
from occurrences within the state.” 
North Alaska Salmon Co. v. Pillsbury, 
ye) P. 93, 94, 174 Cal. 1, L.R.A.1917E 


[b] Rule not followed.—‘‘This de- 
cision [In re American Mut. Liabil- 
ity Ins. Co., 102 N.E. 693, 215 Mass. 
480, Ann.Cas.1914D 372] was perhaps 
the first involving the question by an 
appellate court in this country, and 
the doctrine there announced has not 
generally been followed, but, on the 
contrary, has been very generally dis- 
approved by courts of last resort.” 
Industrial Commission of Colorado v. 
Aitna Life Ins. Co., 174 P. 589, 593, 
64 Colo. 480, 3 A.LaR. 1336. 


51. Cody v. Greene Packet Co., 15 
OhioN.P.N.S. 529. 


[a] In Maine, under a provision of 
the Workmen’s Compensation Act 
that employers who hire workmen 
within the state for work outside of 
it may agree with them that the rem- 
edies under the act shall be exclusive 
as to injuries received outside of the 
state, arising out of and in course of 
such employment, all contracts of hir- 
ing in the state being presumed to 
include such an agreement, an em- 
ployee hired by a Maine corporation 
in Maine to do work in Canada is en- 
titled to compensation, if his contract 
contemplated it, although an agree- 
ment to furnish labor for such pur- 
poses, and the furnishing of such la- 
bor, may have been ultra vires as to 
the corporation, his contract with the 
corporation to do such work not havy- 
ing been illegal. Saunders’ Case, 136 
A, 722, 126 Me. 144. 


52. Quong Ham Wah Co. v. Indus- 
trial Acc. Commission of California, 
192 P. 1021, 184 Cal. 26, 12 A.L.R. 1190 
[error dism 41 S.Ct. 373, 255 U.S. 445, 
65 L.Ed. 723]; Globe Cotton Oil Mills 
v. Industrial Accident Commission, 
221 P. 658, 64 Cal.App. 307; Beall 
Bros. Supply Co. v. Industrial Com- 
mission, 173 N.E. 64, 341 Ill. 193; 
Armburg v. Boston & M. R. R., 177 
N.E. 665, 276 Mass. 418, 80 A.L.R. 
1408 [cert gr 52 S.Ct. 44, 284 U.S. 
609, 76 L.Ed: 521, and aff 52 S.Ct. 336, 
285 U.S. 334, 76 L.Ed. 729]; McLaugh- 
lin’s* Case; 174 HK, 338, 274 Mass. 
217; Pederzoli’s Case, 169 N.E. 427, 
269 Mass. 550 (all so holding with re- 
spect to St. [1927] c¢ 309, §§ 2, 3). 


[a] The amendment should be 
broadly construed, and not so inter- 
preted as to allow recovery only 
where an employee injured outside of 
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other statutes likewise provide, with stated restric- 
tions, expressly or in effect, for their application in 


the jurisdiction was engaged in work 
incidental to and in furtherance of an 
undertaking carried on in the juris- 
diction by his employer. Pederzoli’s 
Case, 169 N.E. 427, 269 Mass. 550. 


[b] Full faith and credit.—‘‘This 
construction of the statute does not 
render it in conflict with the full 
faith and credit clause of the Consti- 
tution.’”” MclLaughlin’s Case, 174 N.E. 
338, 340, 274 Mass. 217. 


{c] “The statute has no extrater- 
ritorial effect, but, where persons con- 
tract under it, they are conclusively 
presumed to have accepted its provi- 
sions and to be bound thereby. A 
law effective in this state may create 
rights and liabilities arising from 
acts occurring outside of this state.” 
Beall Bros. Supply Co. v. Industrial 
Gomnminslony 173 N.E. 64, 66, 341 Ill. 
193. 

{d] Meaning of “residents.”’—(1) 
Within a provision of the Workmen’s 
Compensation Act, authorizing com- 
pensation for injuries received out- 


side the state where the employees | 
were residents of the state and the. 


contract of employment was made 
therein, the term ‘‘residents” applies 
only to citizens of, or to aliens domi- 
ciled within, the state. Quong Ham 
Wah Co. v. Industrial Acc. Commis- 
sion of California, 192 P. 1021, 184 
Cal. 26, 12 A.L.R. 1190 [error dism 41 
S.Ct. 373, 255 U.S. 445, 65 L.Ed. 723]. 
(2) Residents as class of employees 
see infra § 220. 


[e] Facts showing making of con- 
tract within state—(1) Where a 
claimant applied in California to the 
superintendent of construction work 
in Mexico for work, and the superin- 
tendent stated he would see the fore- 
man when he went down to the Mexi- 
can camp, and the foreman told him 
to send plaintiff down, and the super- 
intendent saw plaintiff in this state 
and asked him when he was ready to 
go, and plaintiff went down the fol- 
lowing day, the contract was made 
at the place where plaintiff accepted 
the offer in California, notwithstand- 
ing superintendent’s evidence that 
only the foreman employed workmen, 
and the California act applies to an 
injury suffered by claimant in Mexico. 
Globe Cotton Oil Mills v. Industrial 
Accident Commission, 221 P. 652, 64 
Cal.App. 307. (2) Where a salesman 
signed a bond application and applica- 
tion blank, witnessed by a branch 
manager, at a branch office in a for- 
eign state, and the applications were 
sent to the employer’s principal office 
in Illinois, the employment contract 
was completed in Illinois, making the 
Illinois Compensation Act applicable 
when the employee was injured out- 
side of Illinois. Johnston v. Indus- 
trial pa ag 185 INES 191; 352 
Ill. 74. 


{f] Provisions for waiver of 
rights under Compensation Act have 
been held applicable to injury outside 
state to employee contracting in state 
(G. L. c. 152, §§ 24, 46, 48, as amended 
by Sta 927, ©. 309,882, 9510). Me- 
Laughlin’s Case, 174 N.H. 338, 274 
Mass. 217. 4 


53. See statutory provisions; and 
cases infra this note. 


[a] In Georgia (1) under a pro- 
vision for compensation where an ac- 
cident happens elsewhere than in’ the 
state, if the contract of employment 
was made in the state and the em- 
ployer’s place of business is_ there, 
the industrial commission, having ju- 
risdiction of all cases involving com- 
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pensation under the act, has jurisdic- 
tion of cases growing out of claims 
for injuries occurring out of the state. 
Metropolitan Casualty Ins. Co. of New 
York v. Huhn, 142 S.E. 121, 165 Ga. 
667, 59 A.UL.R. 719 (holding further 
that the act is not rendered void of 
any extraterritorial effect by provi- 
sions requiring the employer to elect 
to come under the act or be deprived 
of common-law defenses). (2) Where 
the constitutionality of Workmen’s 
Compensation Act, § 387, providing 
that employee may, in proper case, 
recover for injuries in service while 
in another state, was not questioned, 
an objection to award because it was 
for interstate employment was with- 
out merit. Empire Glass & Decora- 
tion Co. v. Bussey, 126 S.E. 912, 33 
Ga.App. 464. 


[b] In Indiana a provision of the 
Workmen’s Compensation Act that 
every employer and emplovee there- 
under, with a stated exception, shall 
be bound by its provisions whether in- 
jury occurs within the state or in 
some other state or in a foreign coun- 
try, becomes, on acceptance of the act, 
part of the contract of service. Ha- 
genback v. Leppert, 117 N.E. 531, 66 
Ind.App. 261. 


[ec] In Michigan, under. a provi- 
sion giving the industrial accident 
board jurisdiction over all controver- 
sies arising out of injuries suffered 
without the territorial limits of the 
state, where the injured employee is 
a resident of the state and the con- 
tract of hire was made in the state, 
the Michigan Compensation Law is 
applicable although the injury on 
which a claim is based occurred out 
of the state. Klettke v. C. & J. Com- 
mercial Driveaway, 231 N.W. 132, 250 
Mich. 454 [foll Deakins v. Same, 231 
N.W. 138, 250 Mich, 572]. 


[d] In Missouri, (1) under a pro- 
vision of the Missouri Workmen’s 
Compensation Act applying it to ‘all 
injuries received outside of this state 
under contract of employment made 
in this state, unless the contract of 
employment in any case shall other- 
wise provide,” the temporary employ- 
ment of a Missouri resident perma- 
nently employed in Missouri, at ex- 
trahazardous electrical work in IIlli- 
nois, did not modify the employment 
contract by substituting the auto- 
matic section of the I[llinois Work- 
men’s Compensation Law for the 
Missouri act. Hartman v. Union 
Electric Light & Power Co., 53 S.W. 
(2d) 241. (2) Under that provision, 
the employee’s “right of action for 
compensation is in legal effect an ac- 
tion for the breach of his contract of 
employment with [the employer] as 
made, and is enforceable in any ju- 
risdiction in which the plaintiff may 
acquire jurisdiction of the person of 
defendant, and the compensation 
assessed in such a case is assessed 
under the provisions of the law of the 
state of the contract. It is thus 
seen the law of the place of contract 
governs the rights of the parties in 
this case for that they are bound by 
the terms of the contract.” Scott v. 
White Eagle Oil & Refining Co., 47 
F.(2d) 615, 616 (Kansas act). (3) 
“The extraterritorial section of the 
Missouri Compensation Act, when in- 
voked before the Missouri Commis- 
sion under a contract of employment 
made in Missouri, is operative, wheth- 
er the accidental injury or death oc- 
curred in another state having an 
elective or compulsory compensation 
act or no such act whatever.” Hart- 
man v. Union Electric Light & Power 


such situations.°* 
ence to, such statutory provisions, the weight of au- 
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Apart from, or without refer- 


Co., 58 S.W.(2d) 241, 244. (4) “The 
contention that compensation should 
be denied merely because the acci- 
dent occurred in South Dakota ig- 
nores the controlling fact that the 
contract of employment was made in 
Missouri. Section 3310, Rev. St. 1929. 
The provisions of the statute are 
binding upon the parties.” Shout v. 
Gunite Concrete & Construction Co., 
41 S.W.(2d) 629, 630, 226 Mo.App. 388. 
(5) The contention that ‘“‘the legisla- 
tive power cannot be exercised to con- 
trol a cause of action arising beyond 
the boundaries of the state’”’ is in- 
applicable to a provision of the Work- 
men’s Compensation Act making the 
act apply to all injuries received out- 
side the state under contract of em- 
ployment made in the state unless the 
contract of employment shall other- 
wise provide, since the act, when ac- 
cepted, becomes a part of the contract 
of employment, and the cause of ac- 
tion arises through the breach of a 
contractual obligation entered into 
and to be performed in the state, the 
breach consisting of the employer’s 
refusal to pay the stipulated compen- 
sation; all questions relating to the 
construction of the contract of em- 
ployment and the legal obligations 
arising from it are to be determined 
according to the laws of the state. 
State ex rel. Brewen-Clark Syrup Co. 
v. Missouri Workmen’s Compensation 
Povamiseton: 8 S.W.(2d) 897, 320 Mo. 


[e]. In North.Dakota, under a stat- 
ute allowing compensation for inju- 
ries outside the state only where a 
contract has been made between the 
employer and the compensation bu- 
reau insuring employees working out- 
side, the exception must be by ex- 
press contract, not by implication. 
MacArthur v. North Dakota Work- 
men’s Compensation Bureau, 244 N.W. 
259, 62° N. Di 572. 


[f{] In Texas (1) a provision of 
the workmen’s compensation statute 
that an employee hired in the state, 
who sustains injury outside of the 
state in the course of his employment, 
shall be entitled to compensation un- 
der the state law is not applicable 
where the employer is a nonsubscrib- 
er under the act. McGuire & Caven- 
der v. Edwards, (Civ.App.) 48 S.W. 
(2d) 1010. (2) The parties to an in- 
surance policy under the Texas Work- 
men’s Compensation Law will be held 
to have understood and contracted 
with reference to the statute, includ- 
ing that provision, and ‘‘the mere 
fact that the employee and the em- 
ployer in the contract provided that 
the work to be performed should be 
performed in Louisiana would not 
have the effect to relieve the insurer 
of liability” for an injury occurring 
in Louisiana, where “the employer 
simply [transferred] the place of the 
employee’s work from Texas to Lou- 
isiana, the character of the em- 
ployee’s work being the same in both 
places, even as to the same machinery 
and the same boss.” Texas Employ- 
ers’ Ins. Ass’n v. Volek, (Civ.App.) 44 
S.W.(2d) 795, 799. (3) That provi- 
sion applies to a workman employed 
in Texas and sent to Alabama by his 
employer to work temporarily. Nor- 
wich Union Indemnity Co. v. Wilson, 
(Civ.App.) 43 S.W.(2d) 473. (4) Un- 
der that provision, the rights of an 
employee employed in Texas and sent 
to Alabama temporarily are secured 
to him under the laws of Texas by 
the policy issued by the insurer of 
his employer under the Texas Work- 
men’s Compensation Law. Norwich 
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thority is to the effect that the state courts will ap- | ply the domestic compensation law in such cases,** 


Union Indemnity Co. v. Wilson, (Civ. 
App.) 17 §.W.(2d) 68. (5) In view of 
Const. art. 1 §§ 13, 19, guaranteeing a 
remedy by due course of law, and 
Rev. St. (1925) art 8306 § 19, provid- 
ing that an employee hired in the 
state who sustains injury in the 
course of employment is entitled to 
compensation, even though the injury 
was received out of the state, an em- 
ployee injured outside of the state 
may sue in any court of competent 
jurisdiction within the state, subject 
to insurer’s privilege of insisting that 
the case be tried in the court having 
venue thereof under statutes. Price 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 296 S.W. 284. 


[g] In Utah, under an.act provid- 
ing that a workman hired within the 
state, who receives injury in employ- 
ment outside of the state, is entitled 
to compensation, a resident of the 
state who was employed within the 
state by a copartnership engaged in 
the contracting business therein, but 
was thereafter sent to take charge of 
work in another state, is entitled to 
compensation for injuries received in 
the course of his employment in the 
other state, though the employer had 
taken out insurance against such in- 
juries under the Compensation Act of 
the latter state. Pickering v. Indus- 
trial Commission of Utah, 201 P. 1029, 
59 Utah 35. 


[h] . Wisdom of legislature.—“As a 
court we are not concerned with the 
wisdom of the Legislature in giving 
[the] provisions [of the statute] ex- 
traterritorial effect.” Pickering v. In- 
dustrial Commission of Utah, 201 P. 
1029, 1030, 59 Utah 35. 


54. U.S.—Bradford Electric Light 
Co. v. Clapper, 52 S.Ct. 571, 286 U.S. 
145, 76 L.Hd. 1026, 82 A.L.R. 696 [rev 
51 F.(2d) 992, appeal dism and cert 
gr 52 S.Ct. 118, 284 U.S. 221, 76 L.Ed. 
254]; The Linseed King, 48 IF. (2d) 311 
Taff 52 F.(2d) 129, cert ger 52 S.Ct. 126, 
284 U.S. 610, 76 L.Ed. 522, and rev on 
other grounds 52 S.W. 450, 285 U.S. 
502, 76 L.Ed. 903] (New Jersey act). 


Colo.—Hall v. Industrial Commis- 
sion, 235 P. 1073, 77 Colo. 338; In- 
dustrial Commission of Colorado v. 
A®tna Life Ins. Co., 174 P. 589, 64 
Colo. 480, 3 A.L.R. 1336. 


Conn.—Miller Bros. Const. Co. v. 
Maryland Casualty Co., 155 A. 709, 113 
Conn. 504; Falvey v. Sprague Meter 
Co., 151 A. 182, 111 Conn. 693; Pettiti 
vy. T.-J. Pardy Const. Co., 130 A. 70, 
103 Conn. 101 [expl and dist Banks 
v. Howlett Co., 102 A. 122, 92 Conn. 

Kennerson v. Thames Towboat 
Co., 94 A. 372, 89 Conn. 367, L.R.A. 
1916A 436 and note. 


Ind.—Hagenback v. Leppert, 117 N. 
E. 531, 66 Ind.App. 261. 


Iowa.—Pierce v. Bekins Van & Stor- 
age Co., 172 N.W. 191, 185 Iowa 1346. 


La.—Selser v. Bragmans_ Bluff 
Lumber Co., (App.) 146 So. 690; Fes- 
tervand v. Laster, 130 So. 634, 15 La. 
App. 159; Hargis v. McWilliams Co., 
119 So. 88, 9 La.App. 108. 


Mich.—Hulswit v. Escanaba Mfg. 
Co., 188 °N.W.. 411, 218 Mich. 500; 
Crane v. Leonard, Crossette & Riley, 
ABO NEN: 204, 214 Mich. 218, 18 A.L. 
18% ; 


Minn.—Bradtmiller v. Liquid Car- 
bonic Co., 217 N.W. 680, 173 Minn. 
481: Krekelberg v. M. A. Floyd Co., 
207 N.W. 193, 166 Minn. 149; Stans- 
perry v. Monitor Stove Co., 183 N.W. 
977, 150 Minn. 1, 20 A.L.R. 316; State 
v. District Court, Rice County, 168 


N.W. 177, 140 Minn. 427 [dist Johnson 
v. Nelson, 150 N.W. 620, 128 Minn. 
158]; State v. District Court, Henne- 
pin County, 166 N.W. 185, 139 Minn. 
205, 3 A.L.R: 1347 [dist Johnson v. 
Nelson, 150 N.W. 620, 128 Minn. 158]. 


Neb.—Penwell v. Anderson, 250 N. 
W. 665: Stone v. Thomson Co., 245 
N.W. 600, 124 Neb. 181; Skelly Oil Co. 
v. Gaugenbaugh, 230 N.W. 688, 119 
Neb. 698: McGuire v. Phelan-Shirley 
Co., 197 N.W. 615, 111 Neb. 609. 


N.J.—Rounsaville v. Central R. Co., 
94 A. 392, 87 N.J.Law 371 [rev on oth- 
er grounds 101 A. 182, 90 N.J.Law 
176]; Frank Desiderio Sons vy. Blunt, 
167 A. 29, 11 N.J.Misc. 494; Deeny~v. 
Wright & Cobb Lighterage Co., 36 N. 
Jae 1 


N.Y.—Hospers v. J. Hungerford 
Smith Co., 130 N.E. 916, 280 N.Y. 616; 
Post v. Burger & Gohlke, 111 N.E. 351, 
216 N.Y. 544, Ann.Cas.1916B 158 and 
note; Madderns yv. Fox Film Cor- 
poration, 200 N.Y.S. 344, 205 App.Div. 
791 [aff 143 N.E. 764, 237 N.Y. 614]; 
Holmes v. Communipaw Steel Co., 174 
NVY.S. 772, 186 App.Div. 645; Gilbert 
v. Des Lauriers Column Mould Co., 
167 N.Y.S. 274, 180 App.Div. 59; 
Spratt v. Sweeriey, ‘ete., Co., 153 N.Y. 
S. 505, 168 App.Div. 403 [aff 111 N.E. 
$51, 216 N.Y. 544, Ann.Cas.1916B 158, 
111 N.E. 1100, 216 N.Y. 763,°111 N.E. 
1102, 216 N.Y. 763, and foll Klein v. 
Stoller & Cook Co., 116 N.E. 1055, 220 
N.Y. 670; Fitzpatrick v. Blackall & 
Baldwin Co., 116 N.E. 1044, 220 N.Y. 
671; Valentine v. Smith, Angevine & 
Co., 111 N.E. 1102, 216 N.Y. 763]; Jen- 
kins v. T. Hogan & Sons, 163 N.Y-S. 
707, 177 App.Div. °36. 


R.I.—Grinnell vy. Wilkinson, 98 A. 
103, 39 R.I. 447, L.R.A.1917B 767, Ann. 
Cas.1918B 618. 


Tenn.—Smith v. Van Noy Interstate 
Co., 262 S.W. 1048, 150 Tenn. 25, 35 
A.L.R. 1409. 


W.Va.—Foughty v. Ott, 92 S.E. 148, 
80 W.Va. 88; Gooding v. Ott; 87 S.E. 
862, 77 W.Va. 487, L.R.A.1916D_ 637. 


Wis.—Val Blatz Brewing Co. v. 
Gerard, 230 N.W. 622, 201 Wis. 474; 
Threshermen’s Nat. Ins. Co. v. Indus- 
trial Commission of Wisconsin, 230 N. 
W.-67, 201 Wis. 303 [dist Wandersee v. 
Industrial Commission of Wisconsin, 
223 N.W. 837, 198 Wis. 345]; Zurich 
Accident & Liability Ins. Co. v. Indus- 
trial Comrnission of Wisconsin, 213 N. 
W. 630, 193 Wis. 32; Anderson v. Mil- 
ler Scrap Iron Co., 170 N.W. 275, 169 
Wis. 106 [reh den 171 N.W. 935]. See 
Interstate Power Co. vy. Industrial 
Commission of Wisconsin, 234 N.W. 
889, $91, 203 Wis. 466 (holding that 
“where the employer and employee are 
residents of Wisconsin, and the con- 
tract is made in Wisconsin, the provi- 
sions of the Wisconsin act become a 
part of the contract of employment, 
and the employee is entitled to the 
benefits of the act no matter where he 
performs the services and no matter 
where his injury in the course of his 
employment is sustained’). 


See State v. State Industrial Acci- 
dent Board, 286 P. 408, 87 Mont. 191 
(holding that the Montana compen- 
sation act applies where a contract 
of employment is made within the 
state and an injury occurs within 
Glacier National Park, even if it is 
conceded that the portion of the park 
in which the injury occurs is, al- 
though within the physical limits of 
the state, beyond its territorial juris- 
diction). 


“The place where the accident oc- 
curs is of no more relevance than is 


be interpreted liberally, 


the place of accident to the assured 
in an action on a contract of accident 
insurance, or the place of death of the 
assured in an action on a contract of 
life insurance.” Rounsaville v. Cen- 
tral R. Co., 94 A. 392, 87. N.J.Law 371, 
374 [rev on other grounds 101 A. 182, 
90 N.J.Law, 176, and quot Industrial 
Commission of Colorado v. Adtna Life 
Ins. Co., 174 P. 589, 594, 64 Colo. 480, 
3 A.L.R. 1336; Hagenback v. Lippert, 
117 N.E. 531, 533, 66 Ind.App. 261]. 


“The law looks to the workman, not 
to the place where the work is. done. 
The workman is not deprived of the 
protection of the law because the 
work is done outside of Louisiana. 
3 . It matters net where the work 
is to be performed; the question is 
where the contractis made. If the 
law of the place where the contract 
was made fixes liability, the liability 
follows the employer wherever the 
work is done. Any other view would 
leave the workman without remedy 
or relief contrary to the object and 
spirit of the law and against the prin- 
ciple that the compensation law must 
in a sense 
favorable to the workman.” Hargis 
v. McWilliams Co., 119 So. 88, 89, 9 
La.App. 108. 


“No principle of law is defeated by 
attaching to such contracts [of hire] 
the same duties and rights as inci- 
dents to acts abroad that are lawfully 
imposed as incidents to the same acts 
occurring within the geographical 
limits of the state.” Quong Ham 
Wah Co. v. Industrial Accident Com- 
mission of California, 192 P. 1021, 
4025, 184 Cal. 26,42 A.L.R. 1190 sLer- 
ror dism 41 S.Ct. 373, 255 U.S. 445, 65 


L.Ed. 723, and quot McLaughlin’s 
Case, 174. N.E.. 338,.340, 274 Mass. 
217]. To same effect Val Blatz Brew- 


ing Co. v. Gerard, 280 N.W. 622, 625, 
201 Wis. 474. 


[a] Reasons for rule.—(1) “If our 
Act intends its contracts of employ- 
ment to include compensation for in- 
juries occurring only within our ju- 
risdiction, it manifestly defeats its 
own ends. In that case the employer 
may not charge to the industry the 
compensation for injuries occurring 
without the State, and the employee 
or his dependents may not collect the 
same. Neither ‘employer nor em- 
ployee can know what portion of this 
period of employment will be subject 
to the provisions of the Act, and no 
provision for insurance of this lia- 
bility will be practically possible, 
since it may not ordinarily be known 
what part of the service will be in 
and what part out of the State, or in 
what jurisdiction the service will be 
performed, in industries and commer- 
cial enterprises engaged in intrastate 
and interstate employment. The 
State boundary is not the limit of 
very many businesses. To subject 
them to the laws of the many juris- 
dictions in which they may. be en- 
gaged will be especially burdensome 
to them, and involve them probably in 
greater expense and liability and far 
greater difficulties than under the 
old. system. -Equally hard will it 
prove to the employee since he must 
pursue his remedy in the State of the 
accident, or the Federal court apply- 
ing that State’s law, and thus he may 
be brought under*any one of many 
different compensation Acts, with 
whose provisions he cannot hope to be 
familiar; some Acts contractual in 
character, some compulsory, some 
optional, and some ex delicto; and he 
may find he has forfeited the benefit 
of the foreign Act through failure to 
comply with its provisions. A read- 
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on the theory that the obligation which it is sought | to enforce is based on contract and not on tort,®® 


ing of the several Acts now in force 
convinces us that these difficulties are 
not imaginative, but imminent actu- 
alities.”. Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367, 375, 
L.R.A.1916A 436 [quot Industrial 
Commission of Colorado v. 4ttna Life 
Ins. Co., 174 P. 589, 594, 64 Colo. 480, 
38 A.L.R. 1336; Val Blatz Brewing Co. 
v. Gerard, 230 N.W.. 622, 624, 201 Wis. 
474]. (2) “It was the intention of the 
legislature to secure such injured 
workmen and their dependents from 
becoming objects of charity, and to 
make reasonable compensation for in- 
juries sustained or death incurred by 
reason of such employment a part of 
the expense of the lines of business 
included within the definition of haz- 
ardous employments as stated in the 
. The danger of injured 
workingmen and their dependents be- 
coming objects of charity is just as 
great when an accident occurs out- 
side the boundaries of the state as it 
is when it occurs within the state. 
The interests of the state in its citi- 
zens is just as great in one case as 
in the other. The provisions in the 
act making the insurance of employ- 
ers a part of the scheme and purpose 
of the act are to make certain that 
the compensation provided hy the act 
will be paid. The failure to provide 
such insurance takes away in part the 
benefits that the employer receives 
pursuant to the act. The employer 
in this case assented to the contract 
of employment under the act to the 
extent of providing insurance with 
the insurance carrier. The act, in 
view of its humane purpose, should 
be construed to intend that in every 
case of employment there is a con- 
structive contract between the em- 
ployer and employee, general in its 
terms and unlimited as to territory, 
that the employer shall pay as pro- 
vided by the act for a disability or 
the death of the employee as therein 
stated. The duty under the statute 
defines the terms of the contract.” 
Post v. Burger & Gohlke, 111 N.E. 351, 
216 N.Y. 544, 553, Ann.Cas.1916B 158. 
(3) “If the application of the law be 
limited to injuries occurring within 
this state, then in the case of injuries 
sustained without the state the em- 
ployer will not be liable, except he be 
negligent, and where he is not negli- 
gent the whole loss must be borne by 
the employee, and the whole legisla- 
tive purpose is, as to injuries sus- 
tained without the state, defeated. 
We have extensive borders; thou- 
sands of employees are passing out 
of and into Wisconsin daily and al- 
most hourly, in the discharge of their 
ordinary duties. Can it be that the 
Legislature intended that every time 
these employees crossed the state line 
their right to compensation for inju- 
ries incidental to and growing out of 
their employment should be changed, 
and that as to injuries which occur 
beyond the state line the old system, 
instead of the new, should apply? 

. If the Workmen’s Compensa- 
tion Acts of the several states are to 
be given effect, so as to make them 
general in their application, they 
must be held to apply to injuries to 
employees wherever they occur. If 
accidents occurring without the state 
are to be in one class, and accidents 
occurring within the state are to be 
in another class, every state might 
have a Workmen’s Compensation Act, 
and yet both the old and the new sys- 
tems would still be in force, and the 
legislative purpose would not be ac- 
complished. The construction here 
placed upon the act will give the leg- 
islative intent full effect, and, if rec- 
ognized by the courts of sister states, 
will give every employee the remedy 


; 


‘ 


provided by the Workmen’s Compen- 
sation Act under which his contract 
of employment was made.” Anderson 
v. Miller Scrap Iron Co., 170 N.W. 
275, 278, 171 N.W. 935, 169 Wis. 106 
[quot Roberts v. I. X. L. Corporation, 
244 N.Ww. 188, 189, 259 Mich. 644; 
Crane v. Leonard, Crossette & Riley, 
183 N.W. 204, 207, 214 Mich. 218, 18 
A. LAR. 285); To same effect Val 
Blatz Brewing Co. v, Gerard, 230 N. 
W. 622, 624, 201 Wis. 474. 


[b] Practical difficulties.—(1) 
“We appreciate that any determina- 
tion that may be made of the question 


under consideration [extra territorial’ 


effect] will result in some practical 
difficulties in administering the stat- 
ute, but the difficulties that will be 
met with in administering the statute 
construed as requiring a contract 
binding upon both parties without 
limitation will be less burdensome 
than the difficulties that would be ex- 
perienced with a contrary construc- 
tion of the statute. The practical dif- 
ficulties that may be met in admin- 
istering the statute as herein con- 
strued can be substantially overcome 
by adopting rules for the commission 
or perhaps by further legislation.” 
Post v. Burger & Gohlke, 111 N.E. 351, 
216 N.Y. 544, 559, Ann.Cas.1916B 158. 
(2) “It was thought by the Massa- 
chusetts court that, if the law were 
held applicable to injuries arising 
without the state, great difficulties 
in its administration would be en- 
countered. But these difficulties do 
not appear to us to be any greater 
under one construction than under 
another.” Anderson v. Miller Scrap 
Iron Co., 170 N.W. 275, 279, 171 N.W. 
935, 169 Wis. 106. 


[ec] Place of making employment 
contract.—“The place of contracting 
was the place where the minds of the 
parties met. In determining the place 
where the minds of the parties met, 
all of the facts and circumstances and 
the conduct of the parties must be 
taken into consideration.’’ Muse v. E. 
A. Whitney & Son, (Mo.App.) 56 S.W, 
(2d) 848, 849. 


{[d] Where the plant had been re- 
moved from the state before the pas- 
sage of the compensation act, and 
only a sales agency retained there, 
the act does not apply to an employee 
who contracted with the employer 
within the state while the plant was 
there and who was injured in another 
state. Smith v. Heine Safety Boiler 
Co., 119 N.E. 878, 224 N.Y. 9, Ann.Cas., 
1918D 316 [motion den 121 N.E. 891, 
224 N.Y. 619]. 


[e] Facts not showing making of 
new contract.—(1) Evidence held to 
show only temporary suspension of an 
employee hired in Connecticut for 
work in Massachusetts, and injured 
in Massachusetts after the termina- 
tion of the suspension, and not the 
making of a new contract of employ- 
ment in Massachusetts. Pettiti v. T. 
J. Pardy Const. Co., (Conn.) 130 A. 70. 
QO) aL hata employee, employed un- 
der a contract of employment made in 
Louisiana, received promotion to a 
different job while in foreign terri- 
tory, which change had to be ap- 
proved by the New Orleans, La., office 
before becoming effective, did not re- 
sult in a new contract of employment 
outside the state so as to make the 
Louisiana Compensation Law inap- 
plicable to an injury suffered outside 
the state. Selser v. Bragmans Bluff 
Lumber Co., (La.) 146 So. 690. (3) 
The fact that an employee, under a 
contract, of employment made in Wis- 
consin, ‘went to Texas, took charge 
of the work, hired and discharged 
men, and secured workmen’s compen- 
sation insurance in Texas, did -not 


make his employment a Texas em- 
ployment. His employment still re- 
mained a Wisconsin employment.” 
Zurich Accident and Liability Ins. Co. 
v. Industrial Commission of Wiscon- 
sin, 213 N.W. 630, 631, 193 Wis. 32. 


[f] Rule criticized and not ap- 
plied.—‘‘It is also urged that it should 
be immaterial where the injury is 
inflicted because the purpose of the 
law is to insure the employee; it is 
pointed out that in life or accident in- 
surance, provided by private concerns, 
it is of no consequence where death 
or injury occurs. This contention is 
also found in decisions in the states 
where the compensation acts are op- 
tional, and therefore become integral 
parts of the contract of hire. As ap- 
plied to the instant case, the analogy 
is fallacious, and the argument un- 
sound. The fund out of which com- 
pensation is paid, under our com- 
pulsory law, is created by collecting 
premiums from persons subject to 
the act; that fact necessarily limits 
the field from which the fund may be 
drawn. The field of private insurance 
of course, as far as the collection of 
premiums to pay the insurance is con- 
cerned, is not limited to any jurisdic- 
tion. Moreover, to contend that it is 
immaterial where the injury occurs— 
that is, in effect, where the hazardous 
employment is conducted—is not 
sound from the economic standpoint 
or consonant with the theory of our 
Compensation Law. In general, the 
field within which compensable in- 
juries arise should be coterminous 
with the field within which premiums 
may be collected in order to create 
the compensation fund. That is es- 
sentially the theory of the compensa- 
tion scheme. If the state cannot 
supervise, regulate, or control the em- 
ployment in the exercise of its police 
power, it is difficult to see on what 
theory injuries in such employment 
should be compensated out of a fund 
created by levies upon industry in 
North Dakota, unless the employment 
beyond the borders be merely an in- 
cident to an employment within the 
state.” Altman v. North Dakota 
Workmen’s Compensation Bureau, 195 
ate B8ils 291,(00. IN Ds .205, 1 289-A. a 


Injuries for which compensation 
may be had see infra § 325 et seq. 


55. Conn.—Falvey v. Sprague 
Meter Co., 151 A. 182, 111 Conn. 693; 
Kennerson v. Thames Towboat Co., 
rt} om 372, 89 Conn. 367, L.R.A.1916A 


Ind.—Hagenback v. Leppert, 117 N. 
EB. 531, 66 Ind.App. 261. 


Iowa.—Pierce v. Bekins Van & 
Storage Co., 172 N.W. 191, 194, 185 
Iowa 1346 [eit Cx. 


Mich.—Hulswit v. Escanaba Mfe. 
Co., 188 N.W. 411, 218 Mich. 500; 
Crane v. Leonard, Crossette & Riley, 
ae N.W. 204, 214 Mich. 218, 18 A.L.R. 


Minn.—State v. District Court, Hen- 
pepit County, 166 N.W. 185, 139 ‘Minn. 


Mo.—Hartman_ vy. Union Electric 
Light & Power Co., 53 S.W.(2d) 241. 


N.J.—Deeny v. Ur ietry < Cobb 
Lighterage Co., 36 N.J.L.J. 


N.Y.—Post v. Burger & ioe 111 
N.E. 351, 216 N.Y. 544, 556, Ann.Cas. 
1916B 158; Gilbert v. Des Lauriers 
Column Mould Co., 167 N.Y.S. 274, 180 
App.Div. 59. 


R.I.—Grinnell v. Wilkinson, 98 A. 
103, 39 R.I. 447, DRA LLB 167, Ann. 
Cas.1918B 618. 


Tenn.—Smith v. Van Noy Inter- 
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the statute being regarded as forming a part of the 
contract of employment,®* and on the theory that the 
obligation is purely statutory and not tortious.°* It 
has been held that no distinction is made in this re- 
spect between the optional and the compulsory stat- 
utes;°’ but other authorities distinguish between 
elective acts, as more properly having extraterritori- 
al effect, and compulsory acts, as not having such ef- 
fect,®® the obligation under the latter being sald not 
to be founded upon contract, but upon the statute.°° 
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Some authorities distinguish, expressly or in effect, 
between a situation where employment outside a 
state is merely incidental to employment or industry 
within it and one in which the employment is intend- 
ed to be, or is, wholly outside, or anywhere, or is not 
incidental to employment or industry within the 
state, applying the compensation law of the state to 
an injury occurring outside of it in the former case,°1 
but not in the latter,®°? and some of the statutes rece- 


state Co., 262 S.W. 1048, 150 Tenn. 
25, 35 ASL. R. 1409. 


W.Va.—Gooding v. Ott, 87 S.E. 862, 
77 W.Va. 487, L.R.A.1916D 637. 


“A contract for services to be per- 
formed outside the staté is governed 
by the compensation and other laws 
of the state where the contract_is 
made.” Falvey v. Sprague Meter Co., 
151 A. 182, 183, 111 Conn. 693. 


‘Tf the relation between the em- 
ployer and employee is contractual 
the contract should be construed as 
binding upon both parties thereto 
without limitation as to territory 
the same as all ordinary contracts, 
based upon mutual agreement inde- 
pendent of statutory duty.’ Post v. 
Burger & Gohlke, 111 N.B. 351, 216 N. 
Y. 544, 556, Ann.Cas.1916B 158. 


[a] Contrary ruling distinguished. 
—‘We must accept the construction 
accorded the Massachusetts Act by its 
Supreme Judicial Court [In re Ameri- 
can Mut. Liability Ins. Co., 102 N.E. 
693, 215 Mass. 480, Ann.Cas.1914D 
372]. It may be well, however, to 
point out that the court does not state 
that its Act is contractual in charac- 
ter. That, as we have indicated, is of 
final importance in the conclusion 
we reached concerning our own Act. 
Then, too, under the Massachusetts 
Act, the employee is merely the bene- 
ficiary under a contract between the 
employer and the insurer; with us 
the employer and employee enter 
into a contract relation. In its refer- 
ence to and comment upon certain 
sections of their Act, the court says 
that it must be found within the 
Act from ‘unequivocal language,’ or 
‘plain and unmistakable words,’ that 
the Act was intended to relate to 
injuries without the Commonwealth. 
We have adopted a broader rule. We 
read our Act in the light of the pur- 
pose, subject-matter, and history of 
the Act, to determine whether it ex- 
pressly or by reasonable inference 
intended to include in its contract 
injuries without our jurisdiction. 
This is our ordinary rule in the inter- 
pretation of statutes. The Massa- 
chusetts court states that ‘the sub- 
ject of personal injuries received by 
a workman in the course of his em- 
ployment is within the control of 
the sovereign power where the in- 
jury occurs.’ And it argues that, if 
the Act had intended employers and 
employees from different States to 
carry their domiciliary personal in- 
jury law with them into other juris- 
dictions, it would have expressed its 
intent in unambiguous words. This 
argument concernsa proceeding to en- 
force an ex delicto claim, not one for 
compensation by way of contract. It 
is also argued that, if an Act is given 
extraterritorial force, similar effect 
must be given to like laws of other 
States, if contracts of employment 
cover compensation for injuries out- 
side the State, recovery for these will 
be governed by the usual rules for the 
construction and enforcement of all 
contracts. We should give similar 
effects to contracts of like character 


‘jurisdiction, 


to those before us, though made 
under a compensation Act of another 
provided they did not 
conflict with our law or public pol- 
icy, and the machinery provided. for 
the ascertainment and collection of 
the compensation could be used in 
our jurisdiction.” Kennerson Vv. 
Thames Towboat Co., 94 A. 372, 89 
Conn, 367, 380, L.R.A.1916A 436. 


[b] “®he English cases .. . are 


not precedents, because a claim under 


the English act is ex delicto.” Deeny 
v. Wright & Cobb Lighterage Co., 36 
N.J.L.J. 121, 123. 


: Saori of obligation see supra §§ 
—14. 


56.. See supra § 13. 


57. Anderson v. Miller Scrap Iron 
Co., 170 N.W. 275, 171 N.W. 935, 169 
Wis. 106. é 


58. Post v. Burger & Gohlke, 111 
aes 351, 216 N.Y. 544, Ann.Cas.1916B 


59. North Alaska Salmon Co. v. 
Pillsbury, 162 P. 98, 174 Cal. 1, L.R.A. 
1917E 642; Pierce v. Bekins Van & 
Storage Co., 172 N.W. 191, 185 Iowa 
1346; Crane v. Leonard, Crossette 
& Riley, 183 N.W. 204, 214 Mich. 218, 
18 A.L.R. 285; Sheehan Pipe Line 
Const. Co. v. State Industrial Com- 
mission, 3 P.(2d) 199, 151 Okl. 272. 


60. North Alaska Salmon Co. v. 
Pillsbury, 162 P. 98, 174 Cal. 1, L.R.A. 
1917E 642; Sheehan Pipe Line Const. 
Co. v. State Industrial Commission, 3 


P.(2d) 199, 151 Okl. 272. And see 
supra § 5. 
61. Premier Const. Co. v. Grin- 


stead, 170 N.E. 561, 91 Ind.App. 163; 
Penwell v. Anderson, (Neb.) 250 N.W. 
665; Stone v. Thomson Co., 245 N.W. 
600, 124 Neb. 181; Skelly Oil Co. v. 
Gaugenbaugh, 230 N.W. 688, 119 Neb. 
698; Watts v. Long, 218 N.W. 410, 
116 Neb. 656, 59 A.L.R. 728; Smith v. 
Heine Safety Boiler Co., 119 N.E. 878, 
224 N.Y. 9, Ann.Cas.1918D 316; Mad- 
derns v. Fox Film Corporation, 200 N. 
Y.S. 344, 205 App.Div. 791 [aff 143 N. 
BEL P1645 23,1 Now. SOLeh a ELOMNES 2 av. 
Communipaw Steel Co., 174 N.Y.S. 
772, 186 App.Div. 645. See Altman 
v. North Dakota Workmen’s Compen- 
sation Bureau, 195 N.W. 287, 291, 50 N. 
Dey Oto, 2S Aloo. wore mir ne 
court said: “It is not intended to hold 
that a person who is injured beyond 
the borders of the state in_ service 
which is incidental to an employment 
within the state may not recover un- 
der the Compensation Law. That 
question is essentially different, and 
is not before us’). 


[a] “In determining whether the 
Compensation Act is applicable to a 
particular case, it is of prime impor- 
tance to determine the \location of the 
industry. If the industry in which 
the workman is employed is located 
in this state, he is, ordinarily, entitled 
to the protection of the Nebraska 
Compensation Law, and this applies 
even though his injury may occur in 
another state, if the work that he was 
doing was a part of the industry being 


aid in ascertain1i 


Colo. 512; A. 


Lumber Co., 


Ww. 


~ 
carried on in this state or was inci- 
dent thereto. Domicile of the employ- 
er or employee and the place where 
the contract was entered into are not, 
in themselves, controlling, although 
those facts may be circumstances to 
whether the indus- 


try is located within the state.” Pen~’ 
eae Anderson, (Neb.) 250 N.W. 


62. Colo.—Tripp v. Industrial Com- 
mission of Colorado, 4 P.(2d) 917, 89 
M. Platt, Inc.,-v. Reyn- 
olds, 282 P. 264, 86 Colo. 397. 


Ind.—Premier Const. Co. v. Grin- 
stead, 170 N.E. 561, 91 Ind.App. 163. 


La.—Durrett v. Eicher-Woodland 
og 140 So. 867, 19 La.App. 


Neb.—Watts v. Long, 218 N.W. 410, 
116 Neb. 656, 59 A.L.R. 728 [dist Mc- 
Guire v. Phelan-Shirley Co., 197 N. 
615, 111 Neb. 609]. 


N.Y.—Amaxis v. N. A. Vassilaros, 
Inc., 180 N.E. 325, 258 N.Y. 544 [rev 
50s NEY SO a2 ADOT Vae So Nal s 
Anderson y. Jarrett Chambers Co., 
206 N.Y.S. 458, 210 App.Div. 543; 
Donohue v. H. H. Robertson Co., 199 
N.Y.S. 470, 205 App.Div. 176; Perlis v. 
Lederer, 178 N.Y.S..449, 189 App.Div. 
425; Gardener v. Horseheads Constr. 
Co., 156 N.Y.S. 899, 171 App.Div. 66. 
Contra State Industrial Commission 
of New York v. Barene, 177 N.Y.S. 
689, 107 Misc. 486; Baggs v. Standard 
Oil Co. of New York, 180 N.Y.S. 560. 


N.D.—Altman v. North Dakota 
Workmen’s Compensation Bureau, 195 
N.W. 287, 50 N.D. 215, 28 A.L.R. 1337. 


Ohio.—Industrial Commission of 
Ohio v. Gardinio, 164 N.E. 758, 119 


Ohio St. 539. 
W.Va.—Foughty v. Ott, 92 S.E. 143, 
80 W.Va. 88; Gooding v. Ott, 87 S.N. 


862, 77 W.Va. 487, L.R.A.1916D 637. 


Wis.—Wandersee v. Moskewitz, 223 
N.W. 837,. 198 Wis. 345. See Inter- 
state Power Co. v. Industrial Commis- 
sion of Wisconsin, 234 N.W. 889, 891, 
203 Wis. 466 (holding that ‘where the 
employee neither lives in nor 
performs service in Wisconsin, nor is 
injured here, he is not under the act 
even though his employer resides in 
Wisconsin and the contract is made 
in this state’’). 


See Pierce v. Bekins Van & Storage 
Co., 172 N.W. 191, 193, 185 Iowa 1346 
[cit C.J.] (where the court said: 
“With the possible exception of con- 
tracts wherein it is intended that the 
same shall be performed wholly with- 
out the state, the courts will apply the 
domestic compensation law where the 
contract of employment was entered 
into within the state’). Compare 
Johnson v. Nelson, 150 N.W. 620, 
128 Minn. 158 ( ere, without discus- 
sion of the applicability of the Min- 
nesota law, the court held that the 
Wisconsin compensation act was 
properly pleaded in defense to a tort 
action in Minnesota under the fol- 
lowing facts: Plaintiff, on April 2, 
1913, entered defendant’s employ on 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ognize this distinction;** but it has been held that 
no adequate reason can be given for differentiating 
between a contract of employment to be principally 
performed in another state and one to be solely per- 
formed there,** or between one under which all the 
services are to be, and one performed in the state, 


railroad construction work. He 
worked at two different places in 
Minnesota. On June 26 of the same 
year he was asked to go to Wiscon- 
sin on similar work there being done 
by defendant. He accepted, and was 
injured four days thereafter. His 
original hiring was for no definite 
time and for no particular place. On 
June 10 defendant had elected to 
accept the provisions of the Wis- 
consin Workmen’s Compensation Act 
[St. (1913) § 2394-8]). 


“We do not believe that the Legis- 
lature intended to require local indus- 
try to carry hazards of occupations 
or employments, the situs of which 
is in a foreign jurisdiction and beyond 
the borders of the state, and not mere- 
ly incidental to a business or occupa- 
tion within the state, and which can- 
not, asa matter of law, be required to, 
and do not in fact, contribute to the 
compensation fund in the form of a 
premium collected from the proprietor 
of the business or industry. cate 
If the citizen elects to go out of the 
state otherwise than as an incident to 
an employment within its borders, it 
would seem that he must depend up- 
on the protection of the laws of the 
jurisdiction into which he voluntarily 
passes.” Altman v. North Dakota 
Workmen’s Compensation Bureau, 195 
ae 287, 291, 50 N.D. 215, 28 A.L.R. 

Sole 


[a] Reasons for rule—(1) “Our 
statute was primarily for the protec- 
tion of the residents of this state in 
the eonduct of New York business. 
Anderson v. Jarrett Chambers Co., 206 
N.Y.S. 458, 460, 210 App.Div. 543. (2) 
“A contract made within the state of 
New York for services to be per- 
formed wholly in a sister state is 
without the police power of the state 
of New York.” Perlis v. Lederer, 178 
N.Y.S. 449, 189 App.Div. 425. 


[b] “To -.constitute a person an 
employee under the provisions of the 
act, such person must render service 
for another in the state.” Wandersee 
v. Moskowitz, 223 N.W. 837, 838, 198 
Wis. 345 [quot Platt v. Reynolds, 282 
P. 264, 265, 86 Coho. 397; Tripp v. In- 
dustrial Commission of Colorado, 4 P. 
(2d) 917, 918, 89 Colo. 512]. 


[c] Permanent and temporary ab- 
sence distinguished.—‘“‘In this case 
the decedent had not been employed 
by the appellant in the state since 
1912. His employment had not been 
continuous, but had been from time 
to time for certain jobs which were 
being performed entirely without the 
state. The contract of employment 
did not contemplate any work by 
him within the state; no such work 
was done. The statute in question 
is intended to regulate the relations 
between the employer and employee 
in hazardous employments’ within 
the state, and to protect the employee 
within the state from the ordinary 
risks of the employment, and to 
charge those risks upon the ultimate 
consumer. The mere fact that an 
employee is engaged by a resident of 
the state to go out of the state for 
service, and no service in the state is 
contemplated or done, cannot bring 
the employment within the act. 
Ordinarily a statute has no extrater- 
ritorial effect. But where the regu- 
lar service of the employee is being 
performed in the state, and, as an 
incident to it, he goes over the state 
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line temporarily, we have held that 
such temporary absence from_ the 
state does not relieve the employer 
from liability under this statute.’’ 
Gardener vy. Horseheads Constr. Co., 
156 N.Y.S. 899, 901, 171 App.Div. 66. 


{d] Facts showing no industry in 
state.—Where an employer resident 
and having his principal place of busi- 
ness in Kansas, was engaged in high- 
way work there and in Nebraska, and 
upon completion of his last contract 
in Nebraska, entered into a contract 
there with an employee to work in 
Kansas, returning to Nebraska if the 
employer secured other contracts 
there in the future, the employer at 
the date of the contract, was not con- 
ducting any industry in Nebraska, the 
employee’s work in Kansas was not 
incidental to any such industry, and 
the Nebraska act does not apply to an 
injury sustained by the employee in 
his work in Kansas, the Kansas law 
governing. Watts v. Long, 218 N.W. 
410, 116 Neb. 656, 59 A.L.R. 728. 


68. See statutory provisions; 
cases infra this note. 


[a] In Connecticut, ‘our act pro- 
vides compensation under a contract 
made in Connecticut, though per- 
formed outside the state, the purpose 
being that contracts made here may 
operate outside our jurisdiction. It 
does not provide compensation for 
residents of this state only. It gives 
compensation for ‘any injury,’ thus 
furnishing both residents and non- 
residents the benefit of its provisions.” 
Falvey v. Sprague Meter Co., 151 A. 
182, 1838, 111 Conn. 693. To. same 
effect, Douthwright v. Champlin, 100 
A. 97, 91 Conn. 524. 


[b] In Georgia, under a provision 
of the Workmen’s Compensation Act 
that an employee who contracted 
within the state with an employer 
whose place of business is there may, 
if the contract does not provide that 
the entire service shall be performed 
outside the state, recover compensa- 
tion for an injury sustained while 
performing his contract of Service in 
another state, an objection to an 
award of compensation ‘upon the 
ground that the employment, being 
without the state, does not come with- 
in the act, is without merit; and 
. . » an objection to the award upon 
the ground that the award was for 
an interstate employment is also 
without merit.” Empire Glass & 
Decoration Co. v. Bussey, 126 S.E. 912, 
33 Ga.App. 464. 


[ec] Im Michigan ‘an employee 
whose contract for employment is en- 
tered into in Michigan with a resi- 
dent employer, who is under the 
Workmen’s Compensation Act ... 
for services to be rendered wholly out- 
side of the state . . . is within 
the terms of the act, so that if other- 
wise entitled thereto, he may be 
awarded compensation notwithstand- 
ing the accident occurred in another 
state and that the employee was at no 
time a resident of Michigan,” and de- 
spite an amendment to the act giving 
the industrial accident board ‘‘juris- 
diction over all controversies arising 
out of injuries suffered without the 
territorial limits of this state, in those 
cases where the injured employee is 


and 


1a resident of this state at the time of 


the injury, and the contract of hire 
was made in this state,” the statutory 
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and one under which half are;*® and there is author- 
ity for the application of a state law to an injury out- 
side the state where a substantial proportion of the 
services are to be performed in the state,°*® and even 
where all of the services are to be performed outside 
of it,°* at least, 


in the latter case, where the con- 


requirement as to residence being in 
conflict with other portions of the 
statute and being embodied in the 
procedural part of the act only, and 
not in the part defining and fixing the 
rights and liabilities of employers 
and employees. Roberts v. I. xX. L. 
Glass Corporation, 244 N.W. 188, 189, 
259 Mich. 644 [foll Wearner v. West 
Michigan Conference of Seventh Day 
crete 245 N.W. 802, 260 Mich. 


[d] In Pennsylvania a provision 
making the workmen’s compensation 
statute apply to “Pennsylvania em- 
ployees whose duties require them to 
go temporarily beyond the territorial 
limits of the Commonwealth” applies 
only to employees who perform the 
major portion of their services with- 
in the commonwealth, and does not 
apply to an employee who was never 
in Pennsylvania during the period of 
his employment. NSKoye ion ayes JD). . 
Frampton & Co., 161 A. 762, 763, 105 
Pa.Super. 380. 


64. Pettiti v. T. J. Pardy Const. 
Co., 130 A. 70, 103 Conn. 101. 


65. Home Ins. Co. v. Hepp, 15 P. 
(2d) 1082, 91 Colo. 495. 


66. Home Ins. Co. v. Hepp, supra. 


[a] Place of “principal” portion of 
services.—‘‘Nor can construction safe- 
ly be tied to the test of the place of 
performance of the ‘principal’ portion 
of such services. 'The term is in- 
definite and the measure indetermi-. 
nate.”” Home Ins. Co. v. Hepp, 15 P. 
(2d) 1082, 1088, 91 Colo. 495. 


67. Hulswit v. Escanaba Mfg. Co., 
188 N.W. 411, 218 Mich. 331, 3 A.L.R. 
1351; Zarnecke v. Blue Line Chemical 
Co., (Mo.App.) 54 S.W.(2d) 772 (so 
holding under an act applying, by 
its terms, to “all injuries received 
outside of this state under contract 
of employment made in this state’). 
See Brameld v. Albert Dickinson Co., 
242 N.W. 465, 186 Minn. 89 (holding 
that “the character of [the em- 
ployee’s] work and-his arrangement 
with [his employer] were such as to 
bring him within the Compensation 
Act. . . though he worked outside 
the state’); Smith v. Van Noy In- 
terstate Co., 262 S.W. 1048, 1051, 150 
Tenn. 25, 35 A.L.R. 1409 (holding that 
“the mere fact that under the contract 
of employment petitioner’s work was 
to be outside the state is not controll- 
ing. The contract was made within 
the state, and according to the great 
weight of authority the lex loci con- 
tractus governs the construction of 
the contract and determines the legal 
obligations of the parties’). But 
compare Mitchell v. St. Louis Smelt- 
ing & Refining Co., 215 S.W. 506, 202 
Mo.App. 251 (holding that one hired 
in Missouri to work in an Illinois 
smelter, classified as extrahazardous 
under the Illinois Workmen’s Compen- 
sation Act, and who knew of, and evi- 
dently accepted, that act, comes with- 
in its provisions, and cannot recover 
at common law in Missouri). 


_[a] Reason “for rule.—‘‘The rela- 
tions of the parties in this case must 
rest upon contract. If they do, the 
act would cover a case where none of 
the services were performed within 
this state, as well as a case where 
they were partially performed within 
the state. It would hardly be con- 
sistent to hold that by reason of the 
contract relations the act would apply 
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tracting parties are residents of the state.®® 

The intention that a compensation act shall apply 
to injuries received outside the state will not be pre- 
sumed,°® but a court is not precluded from finding 
that the act so applies by the fact that it does not in 


to services partially performed out- 
side of the state, but would exclude 
cases where the services were entirely 
performed outside of the _ state.” 
Hulswit v. Escanaba Mfg. Co., 188 N. 
che 412, 218 Mich. 331, 3 A.L.R. 


68. Val Blatz Brewing Co. 
Gerard, 230 N.W. 622, 201 Wis. 474. 


“The one essential requisite to lia- 
bility under the Wisconsin Compensa- 
tion Act is employment under such 
circumstances as to create the status 
of employer and employee under the 
Wisconsin act... .. ..Such: status 
may . exist where no service is 
performed in the state in those cases 
where both the employer and the em- 
ployee are residents of the state when 
the contract is made, The state has 
such an interest in the welfare and 
protection of its citizens and of those 
dependent upon them that it may in 
the exercise of the police power ex- 
tend the protection of its Compensa- 
tion Act to citizens of the state who 
are injured while performing service 
outside its boundaries. When 
residents of the state contract for 
service to be performed outside the 
state, a constructive status under the 
Wisconsin Compensation Act is creat- 
ed which continues until the employee 
acquires an actual status as an em- 
ployee in some other state.” Val 
Blatz Brewing Co. v. Gerard, 230 N.W. 
622, 625, 201 Wis. 474. 


[a] “Residence or citizenship is 
largely a question of intention, evi- 
denced oftentimes by overt acts. The 
temporary removal of the family of a 
citizen of Wisconsin to another state 
in order that they may be where the 
citizen is employed does not change 
legal residence or result in a loss of 
citizenship in Wisconsin, unless the 
removal is made with intent to give 
up legal residence in this state and ac- 
quire such residence elsewhere.’ Val 
Blatz Brewing Co. v. Gerard, 230 N. 
W. 622, 626, 201 Wis. 474. 


69. North Alaska Salmon Co. v. 
Pillsbury, 162 P. 93, 174 Cal. 1, L.R.A. 
1917E 642; Kennerson v. Thames 
Towboat Co., 94 A, 372, 89 Conn. 367, 
L.R.A.1916A 436. 


70. Pierce v. Bekins Van & Stor- 
age Co., 172 N.W. 191, 185 Iowa 1346. 


71. North Alaska Salmon Co. v. 
Pillsbury, 162 P. 98, 174 Cal. 1, L.R.A. 
1917E 642; Kennerson v. Thames 
Towboat Co., 94 A. 372, 89 Conn. 367, 
L.R.A.1916A 436. But see In re 
American Mut. Liability Ins. Co., 102 
N.E. 693, 215 Mass. 480, 484, Ann. 
Cas.1914D 3872 and note (where the 
court said: ‘In the absence of un- 
equivocal language to the contrary, 
it is not to be presumed that stat- 
utes respecting this matter are de- 
signed to control conduct or fix the 
rights of parties beyond the terri- 
torial limits of the State’). 


[a] Matters held not to show 
contrary intention.—(1) Conn. Acts 
(1918) ¢ 138 pt B § 7, requiring the 
employer to furnish: medical and 
surgical aid; § 238, requiring injured 
employees to submit to examination 
by a reputable physician; § 17, giv- 
ing each compensation commissioner 
jurisdiction of claims and questions 
arising in his jurisdiction; § 22, re- 
quiring voluntary agreements’ be- 


We 
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tween employers and injured em- 
ployees to be filed with the clerk of 
the superior court for the county in 
which the injury occurred; § 26, re- 
quiring awards to be similarly filed; 
and § 27, authorizing appeals to the 
superior court for the county in which 
the injury was sustained. Kenner- 
son v. Thames Towboat Co., 94 A. 
372, 89 Conn. 367, L.R.A.1916A 436. 
(2) “Appellant contends . 3 
said section 20 [bringing within the 
statute cases in which the injuries 
are received outside the state] is 
overcome by the following sections 
which, it claims, evidence an intention 
that the act shall not apply to cases 
where the injury is received outside 
the state: Section 27, which provides 
that the employee may be required to 
submit himself to an examination by 
a duly qualified physician or surgeon; 
section 44, which provides for the ap- 
pointment of a trustee by the circuit 
or superior court to administer com- 
muted awards, section 54, which pro- 
vides that the board or any member 
thereof may hold sessions at any 
place within the state; section 55, 
which provides that the county sheriff 
shall serve all subpoenas and the cir- 
cuit or superior court shall enforce 
the attendance of witnesses; section 
58, which provides that the hearing 
shall be held in the county where the 
injury occurred; and section 62, which 
provides that a judgment may be ob- 
tained on an award by filing the award 
in the circuit or superior court of the 
county in which the injury occurred. 
. . . We are of the opinion that 
the provisions of each and all of said 
latter sections can be harmonized with 
the preceding sections without vio- 
lating the established rules of statu- 
tory construction. Their pro- 
visions are of such a nature that they 
should not be held to be mandatory 
where to do so would defeat the 
primary purpose of the act. The pro- 
vision of section 20 . . . can be de- 
feated only by other words within the 
statute which are equally plain, un- 
mistakable, and rigid.” 
Leppert, 117 N.E. 531, 533, 66 Ind.App. 
261. (8) Iowa Code Supp. (1913) § 
2477m subd b, making the act ‘“com- 
pulsory on both employer and em- 
ployee where the employer is a mu- 
nicipal corporation’’; § 2477m21, in ef- 
fect making “the act inapplicable 
where under certain conditions the 
employment is in interstate com- 
merce’; § 2477m8, providing “that 
failure to give notice within stated 
times shall work a bar to recovery’”’; § 
2477m11, providing that “on request 
the employee must submit himself to 
medical examination within a reason- 
able time’; § 2477m6, providing, “in 
effect, that under certain conditions 
there may be subrogation to the rights 
of the employee to recover for in- 
jury”; § 2477m7, providing “that no 
contract rule, regulation, or device 
whatsoever shall operate to relieve 
the employer in whole or in part 
from any liability created by this act 
except as the act provides’; § 2477- 
m2b, creating ‘‘a limitation upon the 
defenses of the employer where he 
fails to furnish or maintain any safe- 
ty device required by statute or rule, 
or violates any of the statutory provi- 
sions or rules or regulations now or 
hereafter in force relating to the 
safety of employees”; § 2477m19, em- 
powering “the Iowa industrial com- 


that | 
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terms declare that it shall have such effect;7° thus, 
it is sufficient that such intention may reasonably 
be inferred from the language of the act or from its 
purpose, subject matter, or history.’* 
the nature of the liability created, the intent of the 


Apart from 


missioner, in co-operation with the 
employer, to fix standards of safety 
for safety appliances or for places of 
employment”; § 2477m29, providing, 
‘in effect, that the committee on arbi- 
tration shall hold its hearings in the 
city, town, or place where the injury 
occurred”; § 2477m33, providing ‘for 
presenting a certified copy of the de- 
cision by arbitration committee or 
commissioner to the district court of 
the county in which the injury oc- 
curred, and that, thereupon, said court 
shall render decgee in accordance 
therewith”; and § 2477m14, authoriz- 
ing ‘a district ju@ge in certain con- 
ditions to make an order commuting 
future payments to a lump sum.” 
Pierce v. Bekins Van & Storage Co., 
172 N.W. 191, 194, 185 Iowa 1346. (4) 
“Tt is first pointed out that the con- 
cluding words of the title are: ‘And 
restricting the right to compensation 
or damages in such cases to such as 
are provided by this act.’ We cannot 
feel that the Legislature in the use 
of this language intended to limit the 
locus of the accident, or to intend 
that compensation for injuries should 
only be allowable where the accident 
occurred within the state. If such 
had been the intent of the Legislature, 
a few simple words would have clear- 
ly expressed it. The other provisions 
which are thought to be persuasive 
are the provisions in section 8 of part 
3 (section 5461, C. L. 1915), provid- 
ing that the hearings of the committee 
of arbitration ‘shall be held at the 
locality where the injury occurred,’ 
and the provision found in section 13 
of part 3 (section 5466, C. L. 1915), 
providing for presentation of a certi- 
fied copy of the award ‘to the circuit 
court for the county in which such ac- 
cident occurred,’ and providing for 
judgment ‘without notice.’ Sap he 
provision for the hearings of the 
committee of arbitration need not be 
literally followed, the hearing need 
not be held at the very spot the acci- 
dent occurred. It was designed that 
it should be held at a convenient place 
for parties and their witnesses, and 
does not make void a result reached at 
some other place, in the absence of 
rights being prejudicially affected. It 
does not convince us that compensa- 
tion should be refused where it is im- 
practicable to hold the hearing on 
the very place of the accident. The 
other provision, it will be noted, per- 
mits rendition of judgment ‘without 
notice.” We are not persuaded that 
this provision is exclusive.” Crane v. 
Leonard, Crossette & Riley, 183 N.wW. 
204, 208, 214 Mich. 218. (5) ‘*While 
section 2847 declares: ‘This act is in- 
tended to apply to all inherently haz- 
ardous works and operations within 
this state,’ we do not See that this 
necessarily excludes its operation be- 
yond the limits of the state where the 
employee, in the furtherance of his 
employer’s business which is localized 
in Montana, and which he is following 
in passing over the state line, meets 
with an accidental injury.” State v. 
State Industrial Accident Board, 286 
P. 408, 410, 87 Mort. 191. (6) ‘The 
only sections of the act that are 
claimed by the appellants as show- 
ing that it was not the intention of 
the legislature to give the act extra- 
territorial effect are section 2, sub- 
division 8, section 104 and section 
114. Section 2, subdivision 8 [exclud- 
ing vessels in interstate commerce] 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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legislature to allow a compensation act extraterri- 
torial effect has been held to be indicated by the 
fact that its definition of the term “employee” in- 
eludes a person engaged in the course of his employ- 
ment away from the plant of the employer,’? and by 
the fact that the cost, to the employer, of state in- 
surance is determined by ascertaining the number of 
all the employees of the employer and the wages paid 
to them without provision for deduction by reason 
of the fact that any of the employees are or may be 
engaged outside the state;73 likewise, the fact that 
the part of an act which abolishes the common-law 
defenses named contains language limiting it to the 
state, and that such language is not used in the part 
imposing the statutory lability upon employers, has 
been held significant and persuasive.’* 


Actions of tort. The question of whether a com- 
pensation act may be pleaded in defense to a tort 
action, it has been held, is governed by the law of 
the place where the injury is received, although the 
contract of employment was made in the state of the 
forum.”® In an action ex. delicto, a court will not 
enforce a right of action under the compensation 
law of another state, in which the injury occurred, 
where that law provides no machinery by which it 
may be availed of in the state of the forum.7® 


Time to sue. A provision, limiting the time in 


was doubtless drawn to avoid a con- 
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ination of injured employee by physi- 


[71 C.J.] 311 


which actions might be brought, of the compensa- 
tion law of the state in which the contract of em- 
ployment was made, had been held to apply where a 
suit is brought under that law in a federal court in 
the state in which the injury occurred.*? 


Foreign acts. The English Workmen’s Compen- 
sation Act has no extraterritorial effect save as to 
certain classes in the shipping service,** while 
the contrary has been held concerning the German 
act.7° The law of Quebec has been held to apply to 
accidents occurring outside the province to a work- 
man hired within the provinee,®°® on the ground that 
the right to sue under the act accrues from the con- 
tract of hiring, and not from a tort.§! A contention 
that the Ontario legislature intended to give its com- 
pensation act extraterritorial effect has been denied 
effect.2. Application for leave to bring an action in 
tort for an injury sustained in Alberta has been re- 
fused in Saskatchewan, where the contract of em- 
ployment was made, on the ground that the Alberta 
compensation act is by its terms exclusive of all 
rights of action.’ 


[§ 47] C. Injury within, and Contract Outside 
of, Jurisdiction. Where the contract of employment 
was made outside the state but the injury occurred 
within the state, some of the courts have held that 


[a] Reason for rule.—“‘If we look 


flict with the Federal Employers’ Lia-}|cian of commonwealth; procedure |on the optional Louisiana Compensa- 
bility Act. The language of that sub- | sections dealing wholly with boards | tion Act as no imposed liability at all 
division should not be given an effect }and courts within commonwealth; |but a voluntary contract, then the 


and meaning contrary to the general 
policy of the act as shown by reading 
it as a whole. Section 104 [as to in- 
spection of plants by commission] is 
the same in terms as it would have 
been had there been an express provi- 
sion making a contract concededly ap- 
plicable to employees in all parts of 
the world. Section 114 [application 
of statute to persons engaged in 
interstate commerce] is one of lim- 
itation, intended to obviate a con- 
struction of the act violative of the 
Constitution of the United States. 
(Jensen v. Southern Pac. Co., 109 N. 
E. 600, 215 N.Y. 514, L.R.A.1916A 403, 
Ann.Cas.1916B 276).”’ Post v. Burger 
& Gohlke, 111 N.E. 351, 216 N.Y. 544, 
552, Ann.Cas.1916B 158. (7) | “It is 
Bile argued that, because there is 
language used to the effect that it 
shall apply to minors who are legally 
permitted to work under the laws of 
this state, that where injury is caused 
by failure of the employer to comply 
with any statute of the state the com- 
pensation shall be increased by 15 per 
cent., and that the Industrial Commis- 
sion is given supervision of every 
place of employment and public build- 
ing in this state, the application of the 
act is thereby limited, so far as it 
prescribes the liability of the em- 
ployer to compensation for injuries 
occurring within this state. We do 
not think this a fair inference to be 
drawn from the language of the sec- 
tions referred to. In the sections 
referred to, the powers conferred and 
the duties and liabilities prescribed 
are by their very nature limited to 
the state. The Legislature had no 
power to require safeguards, legally 
to authorize the employment of min- 
ors, or to regulate or supervise places 
of employment or public buildings 
without the state.” Anderson v. Mil- 
ler Scrap Iron Co., 170 N.W. 275, 277, 
169 Wis. 106. 


[b] Matters held to show con- 
trary intention.—Necessity of exam- 


requiring hearings of committee on 
arbitration to be held in city or 
town where the accident occurred; 
requiring report to accident board 
within forty-five hours; giving di- 
rectors of inSurance association ac- 
cess to premises of subscribers; 
making agreements to waive com- 
pensation invalid; exempting pay- 
ments from debts of employee; fail- 
ure to make express provisions as to 
foreign accidents. In re American 
Mut. Liability Ins. Co., 102 N.E. 693, 
215 Mass. 480, Ann.Cas.1914D 372. 


[ec] Despite the phrase “wherever 
occurring” in connection with injuries 
or death, under the Ohio act, ‘‘the ap- 
plication of this statute to torts oc- 
curring beyond the limits of the state, 
can be predicated only upon a contract 
made in Ohio between the employer 
and the employee, wherein both con- 
sent, either expressly or by implica- 
tion that the Ohio compensation act 
shall be incorporated in their con- 
tract.” Cody v. Greene Packet Co., 15 
Ohio N.P.N.S. 529, 532. 


72. Post v. Burger & Gohlke, 111 
ene 351, 216 N.Y. 544, Ann.Cas.1916B 


73. Post v. Burger & Gohlke, supra. 


74. Anderson v. Miller Scrap Iron 
Co., 170 N.W. 275, 169 Wis. 106 [reh 
den 171 N.W. 935]. 


75. Johnson v, Nelson, 
620, 128 Minn. 158. 


[a] Plaintiff cannot plead igno- 
rance of the laws of the _ state 
wherein his employment was_ per- 
formed and under which his right to 
redress for the injury must be as- 
serted. Johnson y. Nelson, 150 N.W. 
620, 128 Minn. 158. 


76. Logan v. Missouri Valley 
Bridge & Iron Co., 249 S.W. 21, 157 
Ark. 528. 


77. Ford, Bacon &, Davis v. Volen- 
tine, 64 F.(2d) 800 (Louisiana act). 


150 N.W. 


limitation in it becomes a contractual 
limitation which . . .. the law of 
the forum could not constitutionally 
substitute.” Ford, Bacon & Davis v. 
Volentine, 64 F.(2d) 800, 802. 


78. Schwartz v. India Rubber, etc., 
Works Co., [1912] 2 K.B. 299, 5 B.W. 
C.C. 390; Tomalin v. Pearson, [1909] 
De sebu Olde BoWweelG. lee Ck sumys 
Maxton, 1 B.W.C.C. 150. See Buckley 
vy. Saorstat Hireann Works Commis- 
sioners, [1931] W.C.&I.Rep. 214 (hold- 
ing that where the Minister for the 
Department of Railways and Canals 
of Canada chartered from the Com- 
missioners of Public Works of the 


Saorstat Hireann a steam tug for use 
in Canadian waters, and the chief en- 
gineer, who was employed by the 
charterer, having met with an acci- 
dent which happened while in the tug 
on the St. Lawrence river, lodged an 
application under the (Workmen’s 
Compensation Act in the Cork Circuit 
Court, in which district applicant re- 
sided, the Circuit Gourt has jurisdic- 
tion to hear and determine the appli- 
cation); Griffiths v. Warren, 6 W.C.C. 
65 (confining to Great Britain the op- 
eration of the act of 1897). 


79. Schweitzer v. Hamburg-Amer- 
ikanische, etc., Co., 188 N.Y.S. 944, 78 
Misc. 448. 


80. Fullum v. The Foundation 
Company, 25 Rev.Leg. 470; Bonneau 
v. Live Fish Co., 60 Que.Super. 454; 
Burdeau v. Dominion Bridge Co., 54 
Que.Super. 863; Vincent v. Grand 
Trunk R. Co., 45 Que.Super. 353. 


81. Fullum vy. The 
Company, 25 Rev.Leg. 470. 


_ 82. Story v. Stratford Mill Build- 
ing Co., 30 Ont.L. 271, 5 Ont.W.N. 611, 
18 Dom.L.R. 309. 


83. Ward v. British American Oil 
Co.,, 16 Sask.L. 526, [1923] 1 West. 
Wkly. 1240. 


Foundation 
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the compensation law of the state applies,** at least 
where the contract made outside the state contem- 
plates performance wholly within it,°° or where there 
is no compensation act in the foreign jurisdiction,*® 
or where, if there is an act there, it is not contractu- 
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[§ 47 


al in character,’? or, under the law of the jurisdic- 
tion, has no extraterritorial effect,** on the theory 
that, although the liability is contractual, it arises 
not from the contract of employment but from the 
statute,*® and that the statute indicates the publie 


84. Ind.—Carl Hagenbeck & Great 
Wallace Show Co. v. Ball, 126 N.E. 
504, 75 Ind.App. 417; Carl Hagen- 
beck & Great Wallace Show Co. v. 
Randall, 126 N.E. 501, 75 Ind.App. 417. 


Me.—Smith v. Heine Safety Boiler 
Co., 112 A. 516, 119 Me. 552. 


Minn.—Ginsburg vy. Byers, 214 N.W. 
55, 171 Minn. 366. 


Neb.—Esau v. Smith Bros., 246 N. 
W. 230, 124 Neb. 217. 


N.J.—West Jersey Trust. Co. _v. 
Philadelphia, ete, R. Co., 95 A. 758, 
88 N.J.Law 102 [rev on other grounds 
101 A. 1055]; Davidheiser v. Hay, 
Fdy., etc., Works, 94 A. 309, 87 N.J. 
Law 688; American Radiator Co. v. 
Rogge, 92 A. 85, 94 A. 85, 86 N.J.Law 
439 [aff 93 A. 1083, 87 N.J.Law 314, 
and error dism 38 S.Ct. 63, 245 U.S. 
630, 62 L.Ed. 520]. Compare Sabella 
v. Brazileiro, 91 A. 1032, 86 N.J.Law 
505 [aff 94 A. 1103, 87 N.J.Law, 710] 
(where evidence was held to show 
that longshoreman’s contract was 
made within state). 


N.Y.—Royal Indemnity Co. v. Platt 
& Washburn Refining Co., 163 N.Y.S. 
197, 98 Misc. 631. 


Wis.—Interstate Power Co. v. In- 
dustrial Commission of Wisconsin, 
234 N.W. 889, 203 Wis. 466. 


[a] In Arizona a provision of the 
compensation act under which a 
workman hired outside of the state 
and injured therein and entitled to 
compensation for such injury under 
the law of the state where he was 
hired, is entitled to enforce against 
his employer his rights in Arizona, if 
they can reasonably be determined 
and dealt with by the commission and 
courts, “applies only to cases where 
the status and injury both arise out- 
side of Arizona,” and does not limit 
an employee hired ‘in California and 
injured in Arizona to compensation 
under the California statute, the Ari- 
zona act controlling in such circum- 
stances. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 257 P. 644, 32 Ariz. 275. 


{b] Reason for rule.—“[The em- 
ployer’s] obligation under the Indi- 
ana act was superimposed upon the 
Ohio contract as a condition of its 
performance in this State. [The em- 
ployer] could not relieve itself of the 
statutory obligation by a foreign con- 
Enact Carl Hagenbeck & Great 
Wallace Show Co. v. Randall, 126 N. 
BE. 501, 503, 75 IndwApp. 417. : 


Discussion of rule.—‘‘It is con- 
tended that this construction will 
mean that employers operating in 
many states must inform themselves 
as to the Workmen’s Compensation 
Act of each state into which they send 
their employees, and that this would 
impose an intolerable burden upon 
them. Such a burden, however, is no 
greater than that which would be im- 
posed upon the Industrial Commis- 
sion and the courts of this state in 
attempting to enforce the Compensa- 
tion Acts of the places where the con- 
tract of employment was made. 
. , . If we accept the construction 
placed by petitioner upon the law, it 
will be entirely possible for large em- 
ployers of labor to select a state 
where the benefits of the Compensa- 
tion Law are extremely small, and 
by making their contracts of employ- 


——— ed 


[ce] 
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ment in that state, reduce to a great 
extent the benefits which the public 
policy of this state has declared 
should accrue to the injured work- 
man.” Ocean Accident & Guarantee 
Corporation vy. Industrial Commission 
od barge 257 BP. 644, 647, 32 Ariz. 
PHES 


[d] Rule of procedure.—(1) “The 
statute states the obligation in 
terms of the law of evidence; the 
contract of hiring is presumed. to 
have been made with reference to 
section 2, and in the absence of ex- 
press statement or written notice, 
the parties are presumed to have ac- 
cepted the provisions of section 2. 
Rules of evidence are rules of pro- 
cedure, and procedure by well-settled 
principles is governed by the law of 
the forum. This view, it must be 
confessed, is somewhat technical, and 
we do not rest on it alone. The real 
object of the statute was to create 
an irrebuttable presumption in the 
absence of express.statement or no- 
tice, and the creation of a presump- 
tion irrebuttable, except in_ these 
ways, although it may be in form a 
mere rule of evidence, is, in effect, a 
rule of substantive law. AS such we 
deal with it. As we have already 
said, we find nothing in the New York 
contract inconsistent with the con- 
tract implied by the New Jersey stat- 
ute.” American Radiator Co. v. Rog- 
ge, 92 A. 85, 94 A. 85, 86 N.J.Law 
436, 438 [aff 98 A. 1038, 87 N.J.Law 
314, and error dism 38 S.Ct. 638, 245 
U.S. 630, 62 L.Ed. 520].. (2) Of the 
language just quoted the court said 
in a later. case: “We said that the 
statute stated the obligation in terms 
of the law of evidence, and that rules 
of evidence are rules of procedure, but 
we added that the view was technical 
and that we did not rest on it alone. 
It would have been better to omit 
the word ‘alone;’ but no ambiguity 
can arise in view of what follows. 
We said that the real object of the 
statute was to create an irrebuttable 
presumption, that such a presump- 
tion was in effect a rule of Ssubstan- 
tive law, and as such we dealt with 
it. The whole opinion shows that the 
case was rested upon the public pol- 
icy of New Jersey.” Rounsaville v. 
Central R. Co., 94 A. 392, 87 N.J.Law 
371, 373 [rev on other grounds 101 A. 
182, 90 N.J.Law 176]. 


[e] Nonresidence immaterialL— 
Where the employee of a New York 
corporation was killed in Maine while 
doing work for it there, the industrial 
accident commission of Maine has ju- 
risdiction to hear the claim of his 
widow, a resident of New York, for 
compensation for his death, and the 
facts that the employer was a for- 
eign corporation, and the deceased em- 
ployee was not a resident of Maine, 
are immaterial. Smith v. Heine Safe- 
ty Boiler Co., 112 A. 516, 119 Me. 552. 


[f] Designation of controlling law 
in contract.—An employer cannot re- 
lieve himself of obligations under the 
Indiana Workmen’s Compensation Act 
by providing, in the contract of em- 
ployment made in Ohio, that the laws 
of the District of Columbia shall con- 
trol as to its construction. Carl Ha- 
genbeck & Great Wallace Show Co. 
Ve Randall, 126 N.E. 501, 75 Ind.App. 
417. 


{g] Foreign situs of employer in 
dealings with employee.—The fact 


that the situs of the employer in all 
his dealings with the employee was 
in another state than the one in which 
the contract of employment was con- 
summated and the injury occurred 
does not make the compensation law 
of the Jattes state inapplicable. Chi- 
cago, R. I. & P. Ry. Co. v. Lundquist, 
221 N.W. 228, 206 Iowa 499 [cert den 
sey ee 187, 278 U.S. 658, 73 L.Ed. 
566. 


[h] Casual and transitory charac- 
ter Of business.—The business of a 
foreign boiler company engaged in 
selling boilers in aine and setting 
them up and repairing them, if neces- 
sary, was not of a casual and transi- 
tory character within the meaning of 
the Workmen’s Compensation Act. 
Smith v. Heine Safety Boiler Co., 112 
A. 516, 119 Me. 552. 


85. American Mut. Liability Ins. 
Co. v. McCaffrey, 37 F.(2d) 870 [aff 
32 F.(2d) 791, and eert den 50 S.Ct. 
354, 281 U.S. 751, 74 L.Ed. 1162] (Tex- 
as act); Banks v. Albert D. Howlett 
Co., 102 A. 822, 92 Conn. 368; Johns- 
Manville v. Thrane, 141 N.E. 229, 80 
Ind.App. 432 [dist Darsch v. Thearle- 
Duffield Fire Works Display Co., 133 
N.E. 525, 77 Ind.App. 357]. 


“Where the contract of employment 
is clearly for services to be wholly 
performed in another state, it would 
be going very far to say that the Leg- 
islature even intended that its regu- 
lations should govern liabilities aris- 
ing therefrom. The possibilities of 
conflict between the authority of the 
two sovereignties At once suggest 
themselves, to Say nothing of the 
abuses that might arise if the na- 
tional courts should uphold the con- 
tention that because the contract was 
made in one state it must be con- 
strued according to its laws, regard- 
less of those’ of another where the 
work was to be done and matters out 
of which the controversy arose oc- 
curred.” American Mut. Liability 
fey Co. v. McCaffrey, 37 F.(2d) 870, 


[a] Reason for rule.—‘“‘A contract 
of employment made in Illinois, to 
be performed in Indiana, is in effect 
an Indiana contract and subject to 
the laws of Indiana, including the 
Compensation Law. An employee un- 
der such a contract, though his per- 
manent residence is elsewhere, may 
well be said to be an Indiana em- 
ployee.’ Johns-Manville v. Thrane, 
141 N.E. 229, 230, 80 Ind.App. 432. 


[b] Facts showing contract for 
performance in state.—Johns-Man- 
ville v. Thrane, 141 N.E. 229, 80 Ind. 
App. 432. 


86. Hopkins v. Matchless Metal 
Polish Co., 121 A. 828, 99 Conn. 457; 
Douthwright v. Champlin, 100 A. 97, 
91 Conn. 524. 


87. Hopkins v. Matchless Metal 
Polish Co., 121 A. 828, 99 Conn. 457. 


88. Hopkins v. Matchless Metal 
Polish Co., 121 A. 828, 99 Conn. 457; 
Douthwright v. Champlin, 100 A. 97, 
91 Conn. 524. a 


g9. American Radiator Co. v. Rog- 
ge, 92 A. 85, 94 A. 85, 86 N.J.Law 436 
[aff 93 A. 1083, 87 N.J.Law 314, and 
error dism 38 S.Ct. 63, 245 U.S. 630, 62 
L.Ed. 520]. 


“The liability of the employer to 
make’ compensation is an obligation 


in the law see Annotations, same title and section number, 
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policy of the state, which policy will be enforced 
against a contract made in another state.®° 
wise, the compensation law of the state in which the 
contract was made has been held not to interfere 
with the jurisdiction of the court of the county in 
which the injury occurred over causes of action based 
On the other hand, other authori- 
ties deny that an employee hired in one state and in- 
jured in another is covered by the compensation act 
of the state in which he was injured,®? at least: where 
the work is not to be earried on principally within 
the latter state,°* or where the employee was only 
temporarily working in the state,°* or where the 
act of the state in which the contract of employment 


on negligence.®+ 


superimposed upon.the original con- 
tract as a condition of its perform- 
ance in New Jersey, and it is con- 
tractual in character because either 
party may eScape the obligation by 
giving notice that he will not be 
bound thereby, and because it does 
not arise out of any wrong-doing. 
But the addition of this contractual 
obligation by statute does not affect 
the contract of hiring; that is still 
enforced as far as it goes by its 
terms.” American Radiator Co. v. 
Rogge, supra. 


90. American Radiator Co. v. Rog- 
ge, supra. 


[a] Discussion of rule.—‘‘We find 
no evidence in this case of any term 
in the New York contract that pro- 
hibits the applicability of the New 
Jersey statute. If there were, the 
parties could not by their agreement 
prevent New Jersey from regulating 
the conduct of its own industries and 
from prescribing as one of the terms 
upon which the performance of a 
foreign contract of hiring shall be 
permitted in this state, the implica- 
tion by law of a contract for com- 
pensation to the workman. It is open 
to the employer under a New York 
contract to prevent the operation of 
section 2 if he wishes by notice; if he 
fails to give the notice, and under- 
takes to perform the contract in New 
Jersey, he voluntarily subjects him- 
self to our law and is governed there- 
by we assume in favor 
oF “the defendant that there is an im- 
plied term in the New York contract 
adverse to the Workmen’s Compensa- 
tion act, we are then face to face with 
the question whether that act indi- 
cates the public policy of New Jersey, 
which will be enforced even as against 
a contract made in another state. We 
think it does. The legislation marks 
a complete change in the policy of 
the state, a change so complete that 
pecuniary liability in the class of cas- 
es covered by the act, rests not upon 
any fault of the defendant, but upon 
the simple fact of the relationship of 
employer and employee. The act 
makes no distinction between cases 
where that relationship is created by 
a contract made in New Jersey and 
a contract made in another state. 
The language of section 9 is general; 
it covers ‘every contract of hiring.’ 
The policy of the act would be thwart- 
ed if it were applicable in the case of 
some employees who were hired in 
this state and inapplicable to em- 
ployees of the same employer work- 
ing side by side who were hired in 
another state. Compensation is se- 
cured to workmen, regardless of the 
employer’s fault, because the legis- 
lature has thought such security to 
the advantage of Our industries and 
our workmen. The public policy is 
not based upon some loose notions of 
the court based upon the opinions of 
our favorite newspaper or our politi- 
cal predilections, but upon the de- 
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Like- 


clared will of the legislature which 
has the right to determine our public 
policy.” American Radiator Co. v. 
Rogge, 92 A. 85, 94 A. 85, 86 N.J.Law 
436, 488, 440 [aff 93 A. 1083, 87 N.J. 
Law 314, and error dism 38 S.Ct. 63, 
245 U.S. 630, 62 L.Ed. 520]. 


91. Farr v. Babcock Lumber & 
Land Co., 109° S.BE. 833, 182 N.C.-725. 


92. Norwich Union Indemnity Co. 
v. Wilson (Tex.Civ.App.) 17 S.W.(2d) 


68; Solomon v. Call, (Va.) 166 S.E. 
467, 468. 
fa] The English act does not ap- 


ply to the case of a foreign seaman on 
a foreign vessel who is injured in an 
English port. Panagotis v. Pontiac, 
[1912] 1K Bi 4 ube Weald 


93. Hall v. Industrial Commission, 
235) Ps 1073)) Th (\Colos) 33837. bropen iv. 
Polley, 233 App.Div. 621, 253 N.Y.S. 
530 [aff 182 N.E. 161, 259 N.Y. 516]. 


94. Norman vy. Hartman Furniture 
& Carpet Co., 150 N.E. 416, 84 Ind. 
App. 173; Darsch v. Thearle Duffield 
Fire Works Display Co., 133 N.B. 525, 
77 Ind.App. 357; Proper v. Polley, 233 
App.Div. 621, 253 N.Y.S. 530 [aff 182 
NUE 1615) 2.59, N.Y. o 161. 


{aJ Reason for rule.—‘The state 
of Indiana cannot regulate the con- 
duct of citizens of foreign states. its 
laws are of binding force and effect 
only upon persons within this state, 
and the language of [the act] as to 
employers and employees who shall 
be deemed to have accepted its pro- 
visions manifestly were intended to 
apply only to such persons aS were 
residents of this state and made their 
contracts of employment here, or 
maintained an office and place for do- 
ing business within this state.” 
Dacsch v. Thearle-Duffield Kire Works 


Display Co., 133 N.E. 525, 526, 77 Ind. 
App. 357. 
95. Hopkins vy. Matchless Metal 


Polish Co., 121 A. 828, 99 Conn. 457. 


96. Barnhart v. American Concrete 
Steel Cot 125 "NE 6o,, 220) Neks ool. 


97. Barnhart v. American Concrete 
Steel Col 125 N.B) 675, 227 N.Yo 631 
(holding that no public policy of New 
York prohibits the enforcement of the 
contract arising through the accept- 
ance of the New Jersey act by an em- 
ployee hired there and later killed in 
New York, particularly since New 
York has a workmen’s compensation 
act, and the New Jersey act is not an 
attempt to relieve the: employer from 
liability). 


98. Barnhart v. American Concrete 
Steel Co:,, 125, N:B. 675, °227 N.Y. 531. 


99. Bradford Electric Light Co. v. 
Clapper, 52 S.Ct: 571, 286 U.S: 145, 
76 L.Ed. 1026, 82 A.L.R. 696 [rev 51 
F.(2d) 992, appeal dism and cert gr 
Seat 118, 284 U.S. 221, 76 LiEd. 


1. Bradford Electric Light Co. v. 
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was made is contractual and is construed by its 
courts as having extraterritorial effect,9®> and the 
compensation act of a state in which an employee 
was hired, having been accepted by him, has been 
held enforceable in the state in which he was kill- 
ed,°*® unless opposed to its public policy,®* so as to 
prevent the maintenance, in the latter state, of an 
action for damages for his death.°® 
full faith and credit clause of the federal constitu- 
tion,®® effect has been given in states in which inju- 
ries occurred to provisions of the compensation acts 
of the states in which the contracts of employment 
were made making the acts apply to injuries occur- 
ring in other states ;1 


Thus, under the 


and there is authority, hold- 


elapper, 52 S.Ct. 571, 573, 50-7, 286.0. 
S. 145, 76 L.Ed. 1026, 82 ATR. 696 
[rev 51 F. (2a) 992, appeal dism and 
CObL eer Oa) S.Ct. 118, 284 U.S. 221, 76 
L.Ed. 254] (holding that “it was clear- 
ly the purpose of the Vermont [work- 
men’s compensation] act to preclude 
the recovery by proceedings brought 
in another state for injuries received 
in the course of a Vermont employ- 
ment’; that recognition of the Ver- 
mont act as a defense to an action 
brought in New Hampshire for an 
employee’s death occurring there is 
not an extraterritorial application of 
the act; that the mere fact that the 
Vermont act, in forbidding resort to 
common-law remedies does not con- 
form to the New Hampshire act “does 
not establish that it would be ob- 
noxious to the latter’s public policy 
to give effect to the Vermont statute 
in cases involving only the rights of 
residents of that state incident to the 
relation of employer and employee 
created there’; and that acceptance 
of the New Hampshire compensation 
act by the employer was referable 
only to its New Hampshire em- 
ployees); Cole v. Industrial Commis- 
sion, 187 N.E. 520, 353 Ill. 415. But 
see American Mut. Liability Ins. Co. 
v. McCaffrey, 37 F.(2d) 870, 871 [aff 
32 F.(2d) 791, and cert den 50 S.Ct. 
S40 281 (URS. COL ie ie eae G Za 
(where the court said: isd Whee oe 
[Compensation Acts] both of Texas 
and Tennessee, contain provisions 
purporting to give them extraterrito- 
rial effect, in the sense that they 
should apply to injuries received in 
the course of employment thereunder, 
whether within or without the state. 
But we think such provisions as these 
must be construed with reference to 
the subject-matter with which the 
Megislatures, was Gdealingy s) sse ten tb 
is fundamental that . . & state 
is confined to transactions and rela- 
tions over which it has territorial ju- 
risdiction, for it would seem clear 
that no one of them could conclusive- 
ly declare what the rights of its own 
citizens or those of such citizens and 
nonresidents should be in matters 
arising wholly within another State, 
especially if the attempted provisions 
were in conflict with the positive law 
of the other state’). Compare Inter- 
state Power Co. v. Industrial Commis- 
sion of Wisconsin, 234 N.W. 889, 892, 
203 Wis. 466 (where the court said: 
“The state of Wisconsin has juris- 
diction to regulate the conduct of in- 
dustries within the state, and to pre- 
scribe as one of the conditions on 
which performance of an out-of-state 
contract of hiring shall be permitted 
in this state, compliance with the pro- 
visions of the Wisconsin Workmen’s 
Compensation Act. . . In our 
judgment this does not mean that the 
state of Iowa has no jurisdiction to 
extend the benefits of its act to inju- 
ries received outside the state of Iowa 
in the course of an employment ini- 
tiated by an Iowa conitract’’). 
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ing that, where a contract of employment is made in 
a foreign country under the law of which the remedy 
of the employee through a compensation act is exelu- 
sive, the foreign law will control in an action by the 
employee for an injury received within the jurisdic- 


tion.? 


“Obviously, the power of Vermont 
to effect legal consequences by legis- 
lation is not limited strictly to oc- 
currences within its boundaries. 
he By requiring that, under the 
circumstances here presented, full 
faith and credit be given to the public 
acts of Vermont, the Federal Consti- 
tution prevents the employee or his 
representative from asserting in New 
Hampshire rights which would be de- 
nied him in the state of his resi- 
dence and employment. . . The 
rights created by the Vermont act are 
entitled to . protection when 
set up in New Hampshire by way of 
defense to the action brought there. 
If this were not so, and the employee 
or his representative were free to dis- 
regard the law of Vermont and his 
contract, the effectiveness of the Ver- 
mont act would be gravely impaired.” 
Bradford Electric Light Co. v. Clap- 
per, 52 S.Ct. 571, 574, 575, 286 U.S. 
145, 76 Ld. 1026, 82 A.L.R. 696 [rev 
51 F.(2d) 992, appeal dism and_cert 
Br be S.Ct. 118, 284 U.S. 221, 76 L.Ed. 

]. 


[a] Decision limited.—‘‘We have 
no occasion to consider whether, if 
the injured employee had been a resi- 
dent of New Hampshire [where the 
injury occurred, the eontract of em- 
ployment having been made in Ver- 
mont], or had been continuously em- 
ployed there, or had left dependents 
there, recovery might validly have 
been permitted under New Hampshire 
law.” Bradford Electric Light Co. v. 
Clapper, 52 S.Ct. 571, 577, 286 U.S. 145, 
76 L.Ed. 1026, 82 A.U.R. 696 [rev 51 
F.(2d) 992, appeal dism and cert gr 
52 S.Ct. 118, 284 U.S. 221, 76 L.Ed. 
254, and dist in this respect Esau v. 
Smith Bros., 246 N.W. 230, 232, 124 
Neb. 217 (where the court said: “We 
have not been cited a case, nor have 
we found one, resulting in refusal to 
take jurisdiction in the state where 
the injury, the residence of the in- 
jured employee, and the only head- 
quarters of the industry in which it 
was employed when injured, coincid- 
ed. These elements concurring, we do 


not regard the provision of the Kan- 


sas law, by which the employer seeks 
to hold the employee to the so-called 
exclusive remedy there afforded, as 
binding here’’]. 


2. Schweitzer v. Hamburg-Ameri- 
kanische, etc., 138 N.Y.S. 944, 78 Misc. 
448. See also Schweitzer v. Ham- 
burg-Amerikanische, etc., 149 App. 
Div. 900, 134 N.Y.S. 812, 3 N.Y.Civ. 
Proc.N.S. 243 (where it was held that 
a defense setting up the foreign law 
must be replied to). 


“A foreign law to which both em- 
ployer and employee, engaged in in- 
terstate and foreign commerce and 
transportation, have subscribed and 
upon the basis of which the contract 
of employment was made and_ en- 
tered into, where the cars or ships 
of the employer enter our state and 
in or upon which while within our 
borders an accident occurs to the 
employee through his employer’s neg- 
ligence, particularly where the con- 
tract of employment provides for a 
fixed compensation in case of speci- 
fied injury to take the place of a 
right of action at law and which is 
lawful both in the place where made 
and that in which the cause of action 
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arose, should obtain recognition and 
enforcement here. To hold otherwise 
works not for benefit, but rather in- 
jury, to our interstate and foreign 
commerce.” Schweitzer v. Hamburg- 
Amerikanische, ete. 138 N.Y¥.S. 944, 
78 Misc. 448, 451. 


3. Harbis v. Cudahy Packing Co., 
241 S.W. 960, 211 Mo.App. 188 [transf 
223 S.W. 578, and cert quashed 238 S. 
W. 809, 292 Mo. 333]; Piatt v. Swift 
& Co., 176 S.W. 434, 188 Mo.App. 584; 
Verdicchio v. McNab & Harlin Mfg. 
Co., 164 N.Y.S. 290, 178 App.Div. 48; 
Prdich v. New York Cent. R. Co., 183 
N.Y.S. 77, 111. Mise. 430; Wasilewski 
v. Werner Sugar Refining Co., 149 N. 
Y.S. 1035, 87 Misc. 156; Albanese v. 
Stewart, 138 N.Y.S. 942, 78 Misc. 581; 
Pendar v. . & B. American Mach. 
Co., 87 A. 1, 35 RI. 321, L.R.A.1916A 
428; Reynolds v. Day, 140 P. 681, 7y 
Wash. 499, L.R.A.1916A_ 432; McMil- 
lan v. Canadian’ Northern R. Co., 
[1923] A.C. 120; 70 Dom LR. 229, 
[1922] 8 West.Wkly. 904 [aff 15 Sask. 
L. 52, 68 Dom.L.R. 257]; Walpole v. 
Canadian Northern R. Co., [1923] A. 
G. 113, 70 Dom.L.R. 201, [1922] 3 West. 
Wkly. 900 [aff 15 Sask.L. 75, 66 Dom. 
L.R. 127 (aff 60 Dom.L.R. 706)]. See 
Shurtliff v. Oregon Short Line R. Co., 
241 P. 1058, 66 Utah 161 (holding that 
in an action brought in Utah for an 
accident occurring in Idaho, where 
defendant pleaded the Idaho Work- 
men’s Compensation Law without 
putting it in evidence, the Utah Work- 
men’s Compensation Act, providing 
that redress against an employer for 
personal injury of his employee not 
employed in interstate commerce 
must be in pursuance of the statute, 
which remedy is by the statute 
made exclusive, applies, since, in the 
absence of proof, it will be assumed 
that the law of another state is the 
same as that of the forum, and the 
employee cannot maintain the action, 
although he was’ employed in local 
or intrastate work, and not in inter- 
state commerce); Johansdotter v. Ca- 
nadian Pac. R. Co., 47 Que.Super. 76 
(holding that an action might be 
maintained in Quebec under the law 
of Alberta, where the employee was 
in the service of a corporation having 
its SiSears place of business in Mon- 
treal). 


[a] Applications of rule.——(1) The 
provision of Mass. Acts (1911) ¢ 751, 
requiring a notice in writing from 
the employee to the employer at the 
time of employment, that he claims 
his common-law right of action for 
personal injuries, which otherwise 
shall be deemed to be waived, may 
be asserted in defense to the em- 
ployee’s action at common law, in 
Rhode Island, for damages for an in- 
jury sustained in Massachusetts, in 
which state the contract of employ- 
ment was entered into and plaintiff 
entered on and continued his employ- 
ment. Pendar v. H. & B. American 
Mach. Co., 87 A. 1, 35 R.I. 321, L.R.A. 
1916A 428. (2) The New Jersey Em- 
ployers’ Liability Act of April 4, 1911 
(P. L. [1911] p. 134), defining the lia- 
bility of an employer for injuries re- 
ceived by an employee, and providing 
that a contract of hiring shall be pre- 
sumed to have been made under the 
act, unless a contract of employment 
or a notice sent by either party to the 
other shall otherwise provide, is elec- 
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[§ 48] D. Place of Contract and of Injury Both 
Outside of Jurisdiction. 
the contract of employment nor that of the injury is 
within the state, the state courts will recognize the 
law of the place of the injury® unless contrary to the 


Where neither the place of 


‘tive, and becomes compulsory on the 


parties only in the event that neither 
disaffirms it, and is valid, and gov- 
erns an action for an injury to an 
employee. received in New Jersey, 
where neither party disaffirmed the 
statute. Albanese v. Stewart, 138 N. 
Y.S. 942, 78 Misc. 581. (3) An action 
under the New Jersey Compensation 
Act of April 4, 1914 (P. L. [1914] p 
141) § 18, providing that in case of 
dispute, or of failure to agree on @ 
claim for compensation, either party 
may submit the claim to the judge of 
common pleas of* such county who 
would have jurisdiction in a civil 
case, cannot be brought in the su- 
preme court in New York, although, 
by reason of defendant’s removal of 
its place of business to New York, 
the state in which it was incorpo- 
rated, personal service cannot be had 
on it in New Jersey. Lehmann v. 
Ramo Films, 155 N.Y.S. 1032, 92 Misc. 
418. To same effect. Verdicchio v. 
McNal & Harlin Mfg. Co., 164 N.¥.S. 
290, 178 App.Div. 48. (4) The New 
Jersey Workmen’s Compensation Act 
(P. L. [1911] p 136) § 2 subd 9, pro- 
viding for the recovery of compensa- 
tion for an injury to or the death of 
a servant, and declaring that every 
contract of hiring made subsequent- 
ly to the taking effect of the act shall 
be presumed to have been made with 
reference thereto, applies only where 
the contract of hiring is made in New 
Jersey, and the complaint in an ac- 
tion for the death offa servant which 
fails to set up a hiring made in New 
Jersey is demurrable. Pensabene v. 
F. & J. Auditore Co., 140 N.Y.S. 266, 
155 App.Div. 368 [rev 138 N.Y.S. 947, 
78 Misc. 538, appeal den 140 N:Y.S. 
1134, 156 App.Div. 888]. (5) Where 
an. employee’s action for injuries re- 
ceived in New Jersey after the tak- 
ing effect of the New Jersey Work- 
men’s Compensation Act (P. L. [1911] 
p 134, as amended by P. L. [1911] 
p 763), is brought under the New 
Jersey Employers’ Liability Act of 
1909 (P. L. [1909] p 114), regulating 
the common-law defenses of the em- 
ployer, and not under the 1911 stat- 
ute, and it appears that nothing was 
done by either plaintiff or defendant 
to avoid the application of the com- 
pensation plan provided for by such 
statute, the complaint will be dismiss- 
ed. Wasilewski v. Warner Sugar Re- 
fining Co., 149 N.Y.S. 1035, 87 Misc. 
156. (6) Under the New Jersey Act 
(P. L. p 134), a widow, administratrix 
of the estate of a servant, a resident 
of New York, killed in the course of 
his employment under contract made 
in the state of New Jersey, could not 
recover in New York the minimum 
lump sum of compensation in view 
of his weekly wages provided by the 
New Jersey act, where a court of com- 
mon pleas of New Jersey had not fix- 
ed a lump sum of compensation. Mc- 
Carthy v. McAllister Steambcat Co., 
158 N.Y.S. 563, 94 Mise. 692. (7) 
Where neither employer nor employee 
had taken the steps required by the 
Kansas Workmen’s Compensation Act 
to reject the provisions of act, the 
provision that no proceeding under 
the act shall be brought outside of 
Kansas became a part of the contract 
of employment, and therefore an ac- 
tion under the act for an injury oc- 
curring in Kansas cannot be brought 
in Missouri. Harbis v. Cudahy Pack- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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public policy of the forum,‘ or unless the claim was 
_ never presented to any court or judicial tribunal in 
- the place of the injury,® or, it has been held in Que- 
bee, unless the parties can be presumed to intend 
that the law of their domicile shall apply.® 
wise, the courts will not apply the compensation act 
of the state of the forum,’ at least where no part 
of the work is, or is to be, performed therein,® or 


where the work outside the state, 


which the injury occurs, is not incidental to any in- 
dustry conducted in the state,® or to employment 
therein;*® and it has been held that the compensa- 
tion law of the state of the forum is not made appli- 
eable by the fact that the defendant employer is a 
foreign corporation licensed to do business in the 
state,41 or maintams its principal place of business 


therein,!? or that the employee is 


ing Co., 241 S.W. 960, 211 Mo.App. 188 
{transf Supreme Court 223 S.W. 578, 
and cert quashed (1922) State ex rel. 
.Harbis v. Trimble, 238 S.W. 809, 292 
Mo. 333]. (8) Where an employee in- 
jured in Kansas had elected to take 
under the Kansas compensation act 
and afterward made a contract in Mis- 
souri with a firm of Missouri lawyers 
to prosecute his claim for damages 
by an action at law, the attorneys 
could acquire no lien by a notice to 
the employer under the Missouri stat- 
ute, since under the Kansas compen- 
sation act the cause of action on 
which the lien was claimed had ceased 
to exist on the employee’s election to 
take under it. Piatt v. Swift & Co., 
176 S.W. 434, 188 Mo.App. 584. (9) In 
an action brought in Saskatchewan 
under the Fatal Accidents Act for the 
death of an employer occurring in 
British Columbia under a contract of 
employment made there, the Work- 
men’s Compensation Act of British 
Columbia, giving the workmen’s com- 
pensation board exclusive jurisdiction, 
applies, and the action cannot be 
maintained. Walpole v. Canadian 
Northern R. Co., [1923], A.C. 113,. 70 
Dom.L.R. 201, [1922] 3 West.Wkly. 
900 [aff 66 Dom.L.R. 127,15 Sask.L. 75 
(aff 60 Dom.L.R. 706)]. To same ef- 
fect McMillan v. Canadian Northern 
RaiCo,,.~[1923) Ase’ £20;°70 Dom. LER. 
229, [1922] 3 West.Wkly. 904 [aff 15 
Sask.L. 52, 63 Dom.L.R. 257] (where 
the injury occurred in Ontario, under 
the compensation law of which com- 


pensation is not founded on negli- 
gence). 
4. Verdicchio v. McNab & Harlin 


Mfg. Co., 164 N.Y.S. 290, 178 App.Div. 
48; Wasilewski v. Warner Sugar Re- 
fining Co., 149 N.Y.S. 1035, 87 Misc. 
156, 161 (where the court said: “An 
adjudication precisely in point is that 
in Albanese vy. Stewart, 1388 N.Y.S. 942, 
78 Misc. 581, in which, as here,. the 
plaintiff sued in New York for injuries 
received while he was employed in 
New Jersey. The defendant pleaded 
the New Jersey Compensation Act of 
1911, and the plaintiff demurred to the 
defenses based thereon. Mr. Justice 
Cohalan, in overruling the demurrer, 
held that the New Jersey statute de- 
termined the plaintiff’s rights and 
that the conceptions of public policy 
declared in Ives v. South Buffalo R. 
Co., 94 N.E. 431, 201 N.Y. 271, 34 L.R. 
A.N.S. 162, Ann.Cas.1912B 156, did 
not bar the New Jersey act of 1911 
from full recognition in the courts of 
New York’); Johnson vy. Carolina, C. 
& O. Ry: Co.,'131° S.B. 390, 394, 191 
N.C. 75 (holding that, since ‘‘so far 
the public policy of this state [had] 
never expressed itself by legislative 
enactment of a Workmen’s Compen- 
sation Law,’ the compensation act 
of Tennessee, where the contract of 


) 
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Like- 


in the course of 


tion act.1® 


a resident there- 


employment was made and the injury 
occurred, did not apply, and that the 
employee could sue in North Carolina 
for damages at common law, although 
a previous verdict based on the Ten- 
nessee Compensation Act was insuf- 
ficient to support a judgment for dam- 
ages based on the common-law action 
for negligence). < 


Lee v. Chemical Const. Co., 156 
848, 200 N.C. 319. 


Lecours v. Carrier, 37 Que.K.B. 
561, 30 Rev.Leg. 193. 


7 Liggett & Meyers Tobacco Co. 
v. Goslin, 160 A. 804, 807, 809, 163 Md. 
74 (holding that under a provision of 
the compensation act authorizing 
compensation for salesmen who are 
citizens or residents of the state em- 
ployed by “a person, firm, or cor- 
poration having a place of business 
within this state, whether the injury 
for which compensation is asked was 
sustained within this state or else- 
where,” .. . “the’act necessarily 
refers to a contract made in this state 
by such person, firm or corporation”); 
Hamm v. Rockwood Sprinkler Co., 97 
A. 730, 88 N.J.Law 564; Thompson 
v. Foundation Co., 177 N.Y.S. 58, 188 
App.Div. 506; Industrial Commission 
of Ohio v. Ware, 10 Ohio App. 375. 


[a] Employment for state employ- 
er.—‘‘There can be no possible infer- 
ence to be drawn in favor of the plain- 
tiff to the effect that because he was 
working for a contractor of Ohio he 
made his contract there, or that his 
contract called for work to be done 
there.” Industrial Commission of 
Ohio v. Ware, 10 Ohio App. 3875, 380. 


8. Bement Oil Corporation v. Cub- 
bison, 149 N.E. 919, 84 Ind.App. 22 
(holding that a provision in a contract 
of employment made outside of Indi- 
ana, that if the employee was not sat- 
isfied with his work in Arkansas he 
was to be given employment else- 
where, is not sufficient to make the 
contract an Indiana contract); Prdich 
v. New York Cent, R. Co., 183 N.Y-S. 
77, 111 Misc. 430; Baggs v. Standard 
Oil Co. of New York, 180 N.Y.S. 560; 
Johnson v. Industrial Commission of 
Ohio, 186 N.E. 509, 45 Ohio App. 125. 


9. Freeman vy. Higgins, 242 N.W. 
271, 123 Neb. 73. 


10. Kalfatis v. Commercial Paint- 


5. 
S.E. 
6. 


ing Co., 254 N.Y.S. 519, 233 App.Div. 
649. 


11. Hamm vy. Rockwood Sprinkler 
Co., 97 A. 730, 88 N.J.Law 564. 


123. Bement Oil Corporation v. Cub- 
bison, 149 N.E. 919, 84 Ind.App. 22. 


13. Bement Oil Corporation v, Cub- 
bison, 149 N.E. 919, 84 Ind.App. 22; 
Hamm v. Rockwood Sprinkler Co., 97 
A. 730, 88 N.J.Law 564. 3 
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of.13 On the other hand, there is authority holding 
that, where recovery is sought under a compensation 
law for injuries sustained outside the state while the 
employee is rendering services incidental to his em- 
ployment within it, it is immaterial where the con- 
tract of employment was made,!* the dominant con- 
sideration being whether the employee had attained 
the status of an employee in the state,1®> and such 
status being attainable by rendering service in the 
state to one who is under its workmen’s compensa- 
The courts of a state in which a com- 
pulsory compensation act exists under which, sub- 
ject to certain exceptions, civil causes of action for 
personal injuries and the jurisdiction of the courts 
over them are abolished, will not refuse to enforce 
an employee’s common-law right of action for an in- 
jury received outside the state.+7 


“To give a controlling influence to 
the fact that the employee was a res- 
ident of this state, temporarily liv- 
ing in another state, so as to allow 
compensation in this case, when com- 
pensation would have to be denied if 
Such employee had been a resident of 
Illinois, would be granting rights and 
privileges to a citizen of this state 
which would not under the same facts 
be granted citizens of other states.” 
Bement Oil Corporation v. Cubbison, 
149 N.E. 919, 920, 84 Ind.App. 22. 


14. McKesson-Fuller-Morrison Co. 
v. Industrial Commission, (Wis.) 250 
N.W. 396. 


15. McKesson-Fuller-Morrison Co. 
v. Industrial Commission, (Wis.) 250 
N.W. 396. See Val Blatz Brewing Co. 
v. Gerard, 230 N.W. 622, 625, 201 Wis. 
474 (where the court said: “The one 
essential requisite to liability under 
the Wisconsin Compensation Act is 
employment under such circumstances 
as to create the status of employer 
and employee under the Wisconsin 
Act. . . . That status is created 
when service is performed within the 
state under a contract of hire, with- 
out regard to the question of where 
the contract was made’). 


[a “Whether the employee be a 
resident of this state is not material.” 
McKesson-Fuller-Morrison Co. y. In- 
oos ee Commission, (Wis.) 250 N.W. 


, 16. McKesson-Fuller-Morrison Co. 
v. Industrial Commission, (Wis.) 250 
N.W. 396. 


17. Reynolds v. Day, 140 P. 681, 79 
Wash. 499, L.R.A.1916A 432. 


[a] Reason for rule.—‘‘In order to 
make the common law remedy So con- 
trary to the public policy of this state 
that it will not be enforced as a mat- 
ter of comity, it must appear that 
the common law remedy will never be 
enforced under any circumstances 
where the cause of action arises in 
this state between our own citizens. 
We again impress the fact that the 
common law action may still be main- 
tained and its remedy enforced as 
against an employer in this state in 
all cases not specifically covered by 
the industrial insurance act. More- 
over, the industrial insurance act, up- 
on which the respondents rely as the 
sole manifestation of a public policy 
of this state inimical to the common 
law action, expressly excepts cases 
where the employer is in default in 
his contribution to the statutory in- 
surance fund. We have held that 
such payment is a matter of atfirma- 
tive defense which must be pleaded 
and proved in order to defeat an ac- 
tion at law against the employer for 
injury to his employee. Acres vy. 
Frederick & Nelson, 140 P. 370, 79 


316 [71 C.J.] 
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is well settled that in so far as congress has exercised 
the power granted to it to regulate interstate com- 
merce its action is exclusive and that any state com- 
pensation act in conflict must yield.*? It is also con- 
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ceded that the states under the police power reserved 
to them have power to legislate in a manner affecting 
the instrumentalities of interstate commerce in so 
far as congress has not already occupied the same 
field;2° likewise, in the absence of, or apart from, 
provisions of the compensation acts whose effect is 


Wash. 402. This negatives any such 
hostility of our public policy to the 
common law action, even in cases 
arising in this state and within the 
purview of the act, as to override the 
rule of comity in favor of a cause of 
action arising in a jurisdiction where 
there is no statute creating Such a 
fund or providing any other remedy 
than that of the common law. To 
construe our statute as declaring such 
a public policy as that claimed would, 
aside from any rule of comity, render 
it subject to the ban of § 2, art. 4 of 
the Federal constitution. It would 
deny to the citizens of other states the 
same privileges which it accords to 
our own citizens in like circumstanc- 
es.” Reynolds v. Day, 140 P. 681, 79 
Wash. 499, 507, L.R.A.1916A 432. 


[b] Antagonism of policies.—‘‘The 
hostility of our law is not directed 
against the remedial purpose of the 
common law. It extends that purpose 
to cases not reached by the common 
law action. The rule of the common 
law is contemned not because it fur- 
nishes a remedy, but because the rem- 
edy is deemed inadequate. This is 
far from a declaration of policy which 
would refuse that remedy where that 
remedy is the only alternative. There 
is nothing in the employers’ liability 
act so hostile to the common law 
remedy as to deny any remedy where 
the circumstances will permit the ap- 
plication of no remedy save that of 
the common law. ‘The assertion that 
our law declares a policy ‘utterly an- 
tagonistic and opposed in its every 
notion and theory to the common law’ 
is more rhetorical than exact. It is 
true only in a qualified sense. Our 
law is not opposed to the common 
law theory of recompense for injury. 
It is only opposed to the common 
jaw assumption that a suit at law 
furnished adequate recompense. Such 
a policy is certainly not contrary to 
the giving of any remedy merely be- 
cause the only remedy possible is 
deemed inadequate. Our statute was 
never intended to declare .that, be- 
cause workmen injured in this state 
receive compensation without suit, it 
is against the public policy of this 
state that workmen injured outside of 
the state, and where the common law 
prevails, should receive any compen- 
sation.” Reynolds v. Day, 140 P. 681, 
79 Wash. 499, 505, L.R.A.1916A 432, 


[c] Inconvenience and expense.— 
“Unquestionably, before the industri- 
al insurance act was passed, our 
courts would have entertained this 
action under the rule of comity so 
defined. Can it be said, with any 
show of reason, that, because our 
courts have been relieved of much 
of this character of litigation when 
arising between our own citizens and 
on causes originating in our own 
state, there is now such an Overpow- 
ering inconvenience as to make it 
inexpedient to entertain jurisdiction 
of a cause of action arising in anoth- 
er state which would have been en- 
tertained but for that relief? Every 
trial of a case of which jurisdiction 
is taken by comity adds just that 
much to the burden of taxation. That 
fact, however, is only valid as an ar- 
gument against the indulgence of the 
principle of comity in any case. It 
has no peculiar application to cases 
of this kind.” Reynolds v. Day, 140 


Pe S84, 19 Wash. 499, 506, L.R.A.1916A 
432. 


18. Employment in interstate com- 


merce as question of law or fact see 


infra XXI. 


Regulation and control of interstate 
commerce generally see Commerce 12 
Cisse py 1 


19. U.S.—Erie Railroad Co. v. Win- 
field, 37 S.Ct. 556, 244 U.S. 170, 61 L. 
Ed. 1057, Ann.Cas.1918B 662 [rev 96 
A. 394, 88 N.J.Law 619]; New York 
Central Railroad Co. v. Winfield, 37 
S.Ct. 546, 244 U.S. 147, 61 L.Ed. 1045, 
L.R.A.1918C 439, Ann.Cas.1917D 1139 
{rev 110 N.E. 614, 216 N.Y. 284, Ann. 
Cas.1916A 817 (aff 153 N.Y.S. 499, 168 
App.Div. 351)]; Mondou v. N. Y.,_N. 
H. & H. R. Co., 32 S.Ct. 169, 223 U.S. 
1656) Usds| S2ri0 38 MR ANS i448; 
Grank Trunk R. Co. v. Knapp, 233 F. 
950, 147 C.C.A. 624; Dennison v. 
Payne, 293 F, 3333. Camunas v. Porto 
Rico Ry:, Light & Power Co., 272 _F. 
924 [appeal dism 43 S.Ct. 91, 260 U.S. 
700, 67 L.Ed. 470]. 


Cal.—Smith v, Industrial Acc. 
Commn., 147 P. 600, 26 Cal.App. 560. 


Ill.— Staley v. Illinois Cent. R. Co., 
109 N.E. 342, 268 Ill. 356, L.R.A.1916A 
450 and note. 


La.—Sergeron vy. Texas & P. Ry. 
Co., 80 So. 262, 144 La. 225. 


Minn.—Lindstrom v. Mutual S. 8. 
Co., 156 N.W. 669, 132 Minn. 328, L.R. 
A.1916D 935.., 


N.J.—Grybowski v. Erie R. Co., 95 
A. 764, 88 N.J.Law 1 [aff 98 A. 1085, 
89 N.J.Law 361]. 


Utah.—Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 266 
P. 1108, 60 Utah 95. 


W.Va.—Suttle v. Hope Natural Gas 
Co., 97 S.H. 429, 82 W.Va. 729; Bar- 
nett v. Coal & Coke Ry. Co., 94 S.E. 
150, 81 W.Va. 251. 


“The argument of counsel for plain- 
tiff in error that the Workmen’s Com- 
pensation act affects the employee 
‘solely as a member of society and 
not ag an tnstrumeént of society,’ and 
is therefore within the police power 
of the State cannot be sustained if 
Congress has by legislation acted on 
the ‘subject matter’ or the ‘particular 
subject’ or in the ‘same field’ (as those 
terms are understood in the deci- 
sions)? (Staley wv., Ulinois Cent.. R. 
Co., 109 N.E. 342, 268 Ill. 356, 360, 
L.R.A.1916A 450. 


‘It has been held by the United 
States Supreme Court that the Fed- 
eral Employers’ Liability act of 1908 
superseded all state laws upon the 
subject of the liability of carriers 
by railroad engaged in interstate 
transportation, to their workmen in- 
jured while employed in such com- 
merce. Seaboard Air Line R. Co, v. 
Horton, 34 S.Ct. 635, 233 U.S. 492, 58 
L.Ed. 1062, 0.R.A.1915C 1, Ann.Cas. 
1915B 475; In re Second Employers’ 
Liability Cases, 32 S.Ct. 169, 233 U.S. 
1, 56 L.Ed. 327, 38 L.R.A.N.S. 44. The 
necessary corollary of this judicial 
declaration is that no state, by sub- 
sequent legislation, can impair or cur- 
tail in any degree the rights confer- 
red upon the employee, or his person- 
al representative, 


imposed upon the carrier, by 


sertion of negligence. 
Guile, supra. 


or the liabilities 
that 


statute.” Grybowski v. Erie R. Co.,. 
95 A. 764, 88 N.J.Law 1, 5 [aff 98 A. 
1085, 89 N.J.Law 361]. 


[a] Blection.—A provision in a 
state compensation act, providing that 
the filing of a claim under the act 
shall constitute a release of demands 


at law, will not prevent an_action 


by the employee under the Federal 
Employers’ Liability Act, unless the 
proceedings have been carried to the 
point where they amount to a _settle- 
ment. Waters v.“Guile, 234 F. 532, 
148 C.C.A., 298. 2x 


[b] Estoppel.—(1) The fact that 
defendants provided medical and hos- 


pital services and medicine for an in- 


jured employee, as they were re- 


quired to do by the state workmen’s 


compensation act, will not estop the - 
employee from afterward asserting 


a claim under the Federal Employ- 


Waters v. Guile, 


ers’ Liability Act. 
(2) The 


234° W532, 148 C.C.A.°298. 


fact that in a statement concerning 


the accident the employee has assert- 


ed that there was no negligence will 
not estop him from proceeding under 


the Federal Employers’ Liability Act, 
although negligence is an essential to: 


a cause of action thereunder, since 


such statement goes only to the cred- 
ibility of plaintiff's subsequent as- 
Waters v. 


Cross references: 


Concurrent and exclusive power of 
es ers and states see Commerce 
§ 13-15. 


Federal Employers’ Liability act see 
Master and Servant § 385. 


Power of states:as to interstate com- 
merce see Commerce § i1. 


20. U.S.—Gilvary Vi Cuyahoga 
Valley Ry. Co., 54 S.Ct. 573 [aff 188 N. 
BE. 4, 127 Ohio St. 402]; Mondou v. N. 
Y., N. H. & H. R. Co., 32.S.Ct. 169, 223 
U.S: 1, 56 L.Ed. 327, 33. L.R.A.N-S: 
ae eee v. Pacific Coast S. S. Co., 205. 


Cal.—Smith v. Industrial Acc. 
Commn., 147 P. 600, 26 Cal.App. 560. 


Ill.— Staley v. Illinois Cent. R. Co., 
ae N.E. 342, 268 Ill. 356, L.R.A.1916A 


Minn.—Lindstrom v. Mutual S. S. 
Co., 156 N.W. 669, 132 Minn. 328, L.R. 
A.1916D 935. 


N.Y.—Winfield v. New York Cent., 
etc., R. Co., 110 N.E. 614, 216 N.Y. 284, 
Ann.Cas.1916A 817 [rev on other 
grounds 87 S.Ct. 546, 244 U.S. 147, 61 
L.Ed. 1045]; Jensen v. Southern Pac. 
Co., 109 N.E. 600, 215 N.Y. 514, L.R.A. 
1916A 4038, Ann.Cas.1916B 276 [rev on 
other grounds 37 S.Ct, 524, 244 U.S. 
205, 61 L.Ed. 1086]. 


W.Va.—Suttle v. Hope Natural Gas 
Co., 97 S.H. 429, 82 W.Va. 729. 


“The statute does not purport di- 
rectly to regulate or impose a bur- 
den upon commerce, but merely un- 
dertakes to regulate the relations 
between employers and employees in 
this state. Such regulation may, and 
no doubt does, indirectly affect com- 
merce, but to the extent that it may 
affect interstate or foreign commerce 
it is plainly within the jurisdiction 
of the state, until congress by enter- 
ing the field excludes state action.” 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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otherwise,?! and except as affected by the Federal 
Safety Appliance Act,?? that injuries occurring to 
employees engaged in purely intra-state commerce 
come within the workmen’s compensation acts of the 
By the application of these prin- 
ciples, it is now well settled that, notwithstanding 
the fact that the state compensation act may provide 
for compensation to the employee for accidental in- 


several states.22 


Jensen v. Southern Pac. Co., 109 N. 
E. 600, 215 N.Y. 514, 521, L.R.A.1916A 
403, Ann.Cas.1916B 276 [rey on other 
grounds 37 S.Ct. 524, 244 U.S. 205, 
61 L.Ed. 1086]. 


21. See infra § 50. 
22. See infra § 52. 


23. U.S.—New York Central R. Co. 
v. White, 37 S.Ct. 247, 243 U.S. 188, 
61 L.Ed. 667, L.R.A.1917D 1, Ann.Cas. 
1917D 629; Southern Pac. Co. v. Mid- 
dleton, 54 F.(2d) 833. 


Ala.—Southern Ry. Co. v. Varnell, 
131 So. 808, 222 Ala. 237; Kasulka v. 
Louisville & N. R. Co., 105 So. 187, 213 
Ala. 463; Birmingham Belt R. Co. v. 
Ellenburg, 104 So. 269, 213 Ala. 146 
[cert den 46 S.Ct. 25, 269 U.S. 569, 70 
L.Ed. 416]. 


Cal.—San Francisco-Oakland Ter- 
minal Rys. v. Industrial Accident 
Commission, 179 P. 386, 180 Cal. 121. 


Idaho.—Hulse v. Pacific & I. N. Ry. 
Co., 277 P. 426, 47 Idaho 561. 


Ill.— Goldsmith y. Payne, 133 N.H. 
52, 300 Ill. 119; Rockford City Trac- 
tion Co. v. Industrial Commission, 129 
N.E.-135, 295 Ill. 358; Chicago & A. 
R. Co. v. Industrial Commission, 125 
N.E. 378, 290 Ill. 599; Illinois Cent. 
R. Co. v. Industrial Board, 119 N.E. 
920, 284 Ill. 267; Dickinson v. Indus- 
trial Board of Illinois, 117 N.E. 438, 
280 Ill. 342; Anderson vy. Chicago, B. 
& Q. R. Co., 250 Ill.App. 92; Bishop 
v. Chicago Junction Ry. Co., 212 Ill. 
App. 333. 


Mass.—Armburg v. Boston & M. R. 
R17 NE 665, 276) Mass. 41857 30 
A.L.R. 1408 [cert gr 52 S.Ct. 44, 284 
WS: 609; 76 Wid. 52k, att 52°S.Ct: (3316; 
285 U.S. 334, 76 L.Ed. 729]. 


N.J.—Hart v. Central R. Co. of New 
Jersey, 151 A. 906, 1407 N.J.Law 190 
{aff 147 A. 738, 106 N.J.Law 31]; 
Brinsko’s Estate v. Lehigh Valley R. 
Co. of New Jersey, 102 A. 390, 90 N.J. 
Law 658; Lawrie v. Atlantic City R. 
Co., 127 A. 818, 3 N.J.Misc. 267. 


N.Y.—Conklin v. New York Central 
Re. Co., 202 N.¥.S. 75, 206 App.Div: 
524; Boals v. Pennsylvania R. Co., 
183. ).N.X~S:...91.5,..193, App: Div. 347; 
Malandrino v. Southern N. Y. Power 
& Ry. Corporation, 180 N.Y.S. 735, 190 
App.Div. 780; Fish v. Rutland R. Co., 
178 N.Y.S. 439, 189 App.Div. 352; Gal- 
lagher v. New York Cent. R. Co., 167 
N.Y.S. 480, 180 App.Div. 88 [aff 119 
N.E. 1044, "929° N.Y. 649, and cert den 
39 S.Ct. 6, 248 U.S. 559, 63 L.Ed. 421]. 


Pa.—Reynolds v. Philadelphia & P. 
Ry. Co., 109 A. 660, 266 Pa. 400 [cert 
den 40 S.Ct. 482, 253 U.S. 486, 64 L. 
Ed. 1025]; Gasser v. Central R. Co. of 
New Jersey, (Super.) 171 A. 97. 


Tenn.—Tonnessee R. Co. v. Chit- 
wood, 43 S.W.(2d) 204. 


Utah.—Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 266 
P. 1103, 60 Utah 95; Larkin v. Indus- 
trial Commission of Utah, 208 P. 500, 
60 Utah 274. 


W.Va.—Suttle v. Hope Nattral Gas 
Co., 97 S.E. 429, 82 W.Va. 729. 


Wis.—Sheboygan Airways v. Indus- 
trial a feet ae SI 245 N.W. 178, 209 
Wis. 352. 
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sation acts, by 


[a] Rule applied to intrastate air- 
craft navigation.—Sheboygan  Aijr- 
ways v. Industrial Commission, 245 N. 
W. 178, 209 Wis. 352. 


[b] Employees of a foreign corpo- 
ration doing in the state business 
which is not actually interstate busi- 
ness come within the workmen’s com- 
pensation law of the state. Hart v. 
Central R. Co. of New Jersey, 151 A. 
906, 107 N.J.Law 190 [aff 147 A. 733, 
106 N.J.Law 31]. 


[c] Stipulation by parties.—W here 
the parties stipulate, upon the hear- 
ing before the industrial commission, 
that both came under the provisions 
of the Workmen’s Compensation Act, 
“it is true that such a stipulation did 
not give the Commission jurisdiction 
of the subject-matter, if such juris- 
diction did not exist, but the stipula- 
tion must be construed to mean that 
at the time plaintiff was injured he 
was engaged in intrastate work. In 
other words, the parties stipulated 
that the facts were such that the 
Commission had jurisdiction. Such 
stipulation they could make.’ Ros- 
andich v. Chicago, N. S. & M. R. Co., 
201 N.W. 391, 392, 185 Wis. 184. 


24. U.S.—New York Central R. Co. 
v. Porter, 39 S.Ct. 188, 249 U.S. 168, 
63 L.Ed. 536; Erie R. Co. v. Winfield, 
37. S.Ct. 556, 244 U.S, 170, 61 L.Ed. 
1057, Ann.Cas.1918B 662 [rev 96 A. 
394, 88 N.J.Law 619]; New York Cen- 
tral R. Co. v. Winfield, 37 S.Ct. 546, 
244 U.S. 147, 61 L.Ed. 1045, U.R.A. 
1918C 439, Ann.Cas.1917D 11389 [rev 
110 N.BH. 614, 216 N.Y. 284, Ann.Cas. 
1916A 817]; The Linseed King, 48 F. 
(2d) 311 [aff 52 F.(2d) 129 (rev on 
other grounds 52 S.Ct. 450, 285 U.S. 
502)]; Dennison y. Payne, 293 F. 333; 
Erie R. Co. v. Linnekogel, 248 F. 389, 
160 C.C.A. 399. See Grand Trunk R. 
Comivaikxhnapp; 2332. 950) 4 we iCicAs 
624 (where the question was discuss- 
ed but a decision was held unnecessa- 
ry under the facts). 


Cal.—Hines v. Industrial Accident 
Commission, 192 P. 859, 104 Cal. 1, 
14 A.L.R. 720 [cert den 41 S.Ct. 218, 
254 U.S. 655, 65 L.Ed. 459]; Smith v. 
Industrial Acc. Commn., 147 P. 600, 26 
Cal.App. 560. 


Conn.—Gruszewsky  v. Director 
General of Railroads, 113 A. 160, 96 
Conn. 119. 


Ill.—Illinois Cent. R. Co. v. Indus- 
trial Commission, 182 N.E. 626, 349 
Ill. 451 [cert den 53 S.Ct. 397, 288 U.S. 
606, 77 L.Ed. 981]; Wheelock v. In- 
dustrial Commission, 149 N.E. 514, 318 
Ill. 5387; Goldsmith v. Payne, 133 N.E. 
52, 300 Ill. 119; Hines v. Industrial 
Commission, 129 N.E. 175, 295 Ill. 231; 
PAvtspuBsh eC. Cm Stl el iOO.. Vv. 
Industrial Commission, 126 N.E. 128, 
291 Ill. 396; Chicago & Alton R. Co. 
v. Industrial Commission, 124 N.E. 
344, 288 Ill. 603; Heed v. Industrial 
Commission, 122 N.E. 801, 287 Ill. 505; 
Wangerow v, Industrial Board, 121 N 
BE. 724, 286 Ill. 441; Chicago Junction 
Ry Co. v. Indusfrial Board of Illinois, 
115 N.B. 647, 277 Ill. 512: Chicago, R. 
Maccn bs ke Co. vy. State Industrial Bd., 
113 N.E. 80, 273 Ill. 528, L.R.A.1916F 
540; Staley v. Illinois Cent. R. Co., 
109 N.H. 342, 268 Ill, 356, 374, L.R.A. 
1916A 450 and note; Schultz v. Chi- 
cago G. W. R. Co., 226 Ill.App. 559; 
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juries sustained without negligence on the part of 
the employer or his agents, the field of injuries to 
railroad employees, engaged in interstate commerce, 
whether caused by such negligence or not, 
tirely covered to the exclusion of the state compen- 


is en- 


the Federal Employers’ Liability 


Act,?* which fixes the responsibility of every com- 
mon carrier by railroad toward its employees while 


Miller v. Illinois Central R. Co., 201 
Ill.App. 519; Walker v. Chicago, I. & 
ons Co., 117 N.E. 969, 66 Ind.App. 


Iowa.—Johnston v. Chicago & N. W. 
Ry, Coy. 225, Nowe sore (© Nein: 
Sioux City Terminal Ry. Co., 186 N. 
W. 633, 193 Iowa 41; Des Moines Un- 
ion Ry. Co. v. Funk, 170 N.W. 529 
[Superseding op reh 164 N.W. 648]. 


Kan.—Matney v. Bush, 169 P. 1150, 
102 Kan. 293. 


La.—Bergeron v. Texas & P. Ry. 
Co., 80 So. 262, 144 La. 225; Peterson 
v. Louisiana Ry. & Nav. Co., 119 So. 
759, 9 La.App. 714; Porter v. Lancas- 
ter, 2 La.App. 47. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 90 A. 
L.R. 1408 [cert gr 52 S.Ct. 44, 284 U. 
S. 609, 76 L.Ed. 521, and aff 52 S.Ct. 
336, 285 U.S. 334, 76 L.Ed. 729]. 


Mich.—McKenna v. New York Cen- 
tral Ry. Co., 167 N.W. 900, 202 Mich. 
103; Miller v. Grand Trunk Western 
Ry. Co., 166 N.W. 833, 201 Mich. 73; 
Carey vy. Grand Trunk Western Ry. 
Co., 166 N.W. 492, 200 Mich. 12. 


Minn.—Schendel v. Chicago, R. Il. & 


P. Ry. Co., 204 INGW. 552. 
Mo.—Carter v. St. Louis, T. & BE. R. 

Co., 271 S.W. 358, 307 Mo. 595. See 

Jarvis v. Chicago, B. & Q. R. Co., 37 


S.W. (2d) 602, 604, °327 Mo. 428 (holding 
that [‘ ‘plaintift’s] cause of action was 
clearly pleaded as arising under the 
Federal Employers’ Liability Act and 
not otherwise. The Illinois Work- 
men’s Compensation Act is no defense 
to a cause of action thus pleaded’’); 
Wheeler v. Missouri Pac. R. Co., 33 
S.W.(2d) 179, 183 (holding that “if 
[the accident] came under [the Fed- 
eral Employers’ Liability Act] it did 
not fall within our Workmen’s Com- 
pensation Act’’). 


N.J.—Carberry v. Delaware, L. & 
W. R. Co., 108 A. 364, 93 N.J.Law 414; 
West Jersey Trust Co. v. Philadel- 
phia, etc., R. Co., 101 A. 1055 [rev 95 
A. 753, 88 N.J.Law 102]; Flynn vy. 
New York, S. & W. R. Co., 101 A. 1034, 
90 N.J.Law 450 [aff 103 A. 1052, 91 
N.J.Law 693]; Rounsaville v. Central 
R. of New Jersey, 101 A. 182, 90 N.J. 
ey. 176 [rev 94 A. 392, 87 N.J.Law 


N.Y.—Rabee v. Boston & M. R. Co., 
189 N.Y.S. 8638, 198 App.Div. 119. See 
Lierness v. Long Island R. Co., 216 N. 
Y.S. 656, 6638, 217 App.Div. 301 (hold- 
ing that “it is settled law that the 
Workmen’s Compensation Law does 
not displace the Federal Hmployers’ 
Liability Act’’). 


Pa.—O’Donnell v. Director General 
of Railroads, 117 A. 82, 273 Pa. 375: 
Di Donato v. Philadelphia & R. Ry. 
Co., 109 A. 627, 266 Pa. 412 [cert gr 
40 S.Ct. 482, 253 U.S. 480, 64 L.Ed. 
1023]; Martini v. Director General of 
Railroads, 77 Pa.Super. 529; Zimmer- 
man Vv. Western Union Telegraph Co., 
77 Pa.Super. 127. 


Utah.—Steward v. Industrial Com- 
mission of Utah, 15 P.(2d) 334. 


Wash.—Hilliard yv. Clifford, 236 P. 
108, 134 Wash. 590. 


See» Pittsburgh, ete.,.-R. Co. -v; 
Sheets, 34 Ohio Cir.Ct. 641 [aff 102 N. 
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engaged in interstate commerce, when any such em- 
ployees are injured through the negligence of the 
officers, agents, or other employees of the carrier, 
but which affords a remedy to the injured employee 
only when such negligence exists,*® and for that rea- 


E. 1129 mem, 87 Ohio St. 476 mem] 
(holding that the Ohio Workmen’s 
Compensation Act does not prevent 
recovery under the federal law for in- 
juries received by employees of rail- 
roads engaged in interstate com- 
merce). 


“Counsel on the one hand argue 
that under the fair construction of 
the Federal Employers’ Liability act 
as construed by these decisions the 
act covers the field of liability of 
common carriers by railroad for all 
injuries occurring in inter-State com- 
merce, whether or not there has been 
negligence on the part of the em- 
ployer, while counsel on the other 
side contend that the act covers only 
liability of common carriers in inter- 
State commerce when there has been 
such negligence. It is clear that 
there can be no ‘recovery’ under the 
Federal Employers’ Liability act, 
properly construed, in the absence of 
negligence on the part of the em- 
ployer, as that term is used in the 
statute and in the decisions constru- 
ing the same. But if the question 
of negligence alone determines the 
applicability of the Federal law, then, 
before it can be held that such law is 
applicable, there must be a final ad- 
judication as to whether the injury 
resulted from negligence. Obviously, 
Congress legislated on more than the 
subject of negligence. .. . It al- 
so legislated on the subject of limi- 
tation when an action could be begun. 
(St. Louis, etc., R. Co. v. Hesterly, 33 
S.Ct. 703, 228 U.S. 702, 57 L.Ed. 1031.) 
It also legislated as to what persons 
could recover under the Federal act 
and when an action would survive 
the death of the injured person; (Tay- 
lor v. Taylor, 34 S.Ct. 350, 232 U.S. 
363, 58 L.Ed. 638; Michigan Cent. R. 
Co. v. Vreeland, 33 S.Ct. 192, 227 U.S. 
59, 57 L.Ed. 417, Ann.Cas.1914C_.176;) 
also on the subject of assumed risk 
and contributory negligence. We 
think it is clear, also, that section 5 
of said Employers’ Liability act 
touches upon and in a measure covers 
eases where there is no negligence on 
the part of either employee or em- 
ployer, for it is well known that con- 
tracts for insurance, relief benefit or 
indemnity cover not only injuries 
caused by negligence, but all injuries 
caused in any way while engaged in 
the employment of the railroad. If 
the argument of counsel on this ques- 
tion were to be sustained it would 
usually be difficult, if not impractica- 
ble, to enforce liability for injuries 
caused while both parties were en- 
gaged in inter-State commerce on 
railroads. This fact lends strong sup- 
port, in our judgment, to the argu- 
ment that it was the intention of 
Congress to assume control of the en- 
tire field of liability of railroads for 
injuries to employees occurring in 
inter-State commerce. The reasoning 
that has repeatedly controlled the ac- 
tion of the courts, that is, that the 
power of Congress to regulate inter- 
State commerce is not limited by the 
fact that intra-State transactions may 
have become so interwoven that the 
effective government of the former in- 
cidentally controls the latter, (Simp- 
son v. Shepard, 33 S.Ct. 729, 230 U.S. 
352, 57 L.Ed. 1511, 48 L.R.A.N.S. 1151, 
Ann.Cas.1916A 18, and cases cited,) 
would also apply on this question. 
The questions of comparative negli- 
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gence.of employee and employer, as- 
sumed risk, contributory negligence, 
liability under indemnity or insurance 
contracts, under the wording of the 
act are so involved with that of neg- 
ligence that it would seem impossible 
to separate the cases under the Fed- 
eral Employers’ Liability act solely 
on the line of the negligence of the 
employer.’’ Staley v. Illinois Cent. R. 
Co., 109 N.E. 342, 268 Ill. 356, 374, 
L.R.A.1916A 450 and note. 


[a] Jurisdiction of act limited.— 
“The jurisdiction of the state [indus- 
trial accident] commission fs exclud- 
ed by the federal Employers’ Liabili- 
ty Law only as to such matters as 
are covered by the act, and necessa- 
rily the federal act cannot be held to 
affect the rights under the state law 
of an employee of a common carrier 
by railroad in no way engaged in in- 
terest commerce, or the rights of his 
dependents in the event of his death, 
to obtain compensation under such 
state law on account of injuries or 
death ‘occurring in the course of his 
employment by such carrier, and aris- 
ing out of such employment.’’ San 
Francisco-Oakland Terminal Rys. v. 
Industrial Accident Commission, 179 
P. 386, 389, 180 Cal. 121. 


[b] Limitation of federal act by 
title-—‘“Counsel for plaintiff in error 
argue that the title of the Federal 
Employers’ Liability act, especially 
the phrase ‘certain cases,’ shows 
that Congress did not intend to cov- 
er all cases of injuries occurring on 
railroads while engaged in inter-State 
commerce. With this we do not 
agree. We think the phrase ‘in cer- 
tain cases’ was inserted in this title 
to obviate some of the defects sug- 
gested in the title of the act held 
unconstitutional in Howard y. Illi- 
nois Cent. R. Co., 28 S.Ct. 141, 207 U. 
S. 463, 52 L.Ed. 297, and that the 
‘certain cases’ was meant to limit it 
to those cases where the liability 
arose in inter-State commerce. The 
wording of the statute and the rea- 
soning in these decisions lead inevi- 
tably to the conclusion that ‘the par- 
ticular subject,’ ‘subject matter,’ 
‘field’ or ‘chosen field’ taken posses- 
sion of by the Federal Employers’ 
Liability act was the employer’s lia- 
bility for injuries to employees in 
inter-State transportation by rail, and 
the real question, as clearly stated 
in distinct terms in several of the 
cases that we have quoted from in 
deciding whether the Federal statute 
is applicable, is whether the injury 
for which the suit was brought was 
sustained while the company and the 
injured employee were engaged in in- 


| ter-State commerce. The Federal Em- 


ployers’ Liability act has taken pos- 
session of—has occupied—that field 
for the purpose of calling into play 
therein this exclusive power of the 
Federal government. Necessarily, all 
common or statute law of this State 
on that subject has been superseded, 
The field of liability as to employees 
injured while engaged in inter-State 
commerce on railroads is occupied ex- 
clusively by the Federal Employers’ 
Liability act—and that, too, regard- 
less of the negligence or lack of neg- 
ligence of either party to the litiga- 
tion.” Staley v. Illinois Cent. R. Co., 
109 N.B. 342, 268 Ill. 356, 376, L.RA. 
1916A 450. 


[c] In Porto Rico the Federal EKm- 
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son a railroad employee who at the time of his in- 
jury was engaged in an employment connected with 
interstate commerce, or his dependents, will be denied 
relief under the compensation act,?® even if, under 
the facts, there is no right of action under the Feder- 


ployers’ Liability Act, which original- 
ly was applicable to Porto Rico, has 
been superseded by the Porto Rican 
Workmen’s Compensation Act, which 
is expressly made applicable to rail- 
roads, in view of the fact that the rea- 
son for uniform legislation affecting 
interstate carriers does not apply in 
Porto Rico, and that the Federal Safe- 
ty Appliance Act, which is an im- 
portant, if not an essential, part of 
the Liability Act, was made inappli- 
cable to Porto Rico by the Organic 
Act, and that congress has not exer- 
cised its power under the Organic Act 
to annul the Workmen’s Compensa- 
tion Act. Camunas v. Porto Rico Ry., 
Light & Power Co., 272 F. 924 [ap- 
peal dism 43 S.Ct. 91, 260 U.S. 700, 67 
L.Ed. 470]. 


Liability of interstate railroads for 
death or injury of employees general- 
ly see Commerce § 101. 


25. Act April 22, 1908 (U. S. C. A. 
tit 45 § 51, 35 U. S. St. at L. 65 c 149). 


26. U.S.—Philadelphia & R. Ry. Co. 
v. Di Donato, 41 -S.Ct. 516, 256 U.S. 
327, 65 L.Ed. 955 [rev 109 A. 627, 266 
Pa. 412]; Philadelphia & R. Ry. Co. v. 
Hancock, 40 S.Ct. 512, 253 U.S. 284, 64 
L.Ed. 907 [rev .107’ A. 735, 264 -Pa. 
220]; Southern Pac. Co. vy. Industrial 
Accident Commission of California, 
40> S:Ct. 7130; 25 -70-S) 259.) 645, 0a, 
258, 10° A Re 198i [rey 17a “Pl AT 1. 
178 Cal. 20]; New York Central. R. Co. 
v, Porter, 39° S:Ct.. 188, 249 U.S) 168; 
63 L.Ed. 536; New York Central R. 
Co. v. Winfield, 37 SCt. 546, 244 U.S. 
147, 61 L.Ed. 1045, L.R.A.1918C. 439, 
Ann.Cas.1917D 1139 [rev 110 N.E. 614, 
216 N.Y. 284, Ann.Cas.1916A 817]; 
The Linseed King, 48 F.(2d) 311 [aff 
52 F.(2d) 129 (rev on other grounds 
52 S.Ct. 450, 285 U.S. 502)]. 


Ala.—Kasulka v. Louisville & N. 
R. Co., 105 So. 187, 213 Ala. 463. 


Cal.—Atchison, T. & S. F. Ry. Co. 
v. Industrial Accident Commission, 
220 P. 342, 192 Cal. 765; Hines v. In- 
dustrial Accident Commission, 192 P. 
859, 184 Cal. 1, 14 A.LAR. 720 [cert 
den 41 S.Ct: 218, 254 U-S. 655, 65 L. 
Ed. 459]; Southern Pac. Co. yv. Indus- 
trial Accident Commission, 178 P. 
706, 179 Cal. 665; Southern Pac. Co. 
v. Industrial Accident Commission of 
State of California, 161 P. 11438, 174 
Cal. 19; Southern Pac. Co. v. Indus- 
trial Accident Commission of State 
of California, 161 P. 1142, 174 Cal. 16; 
Southern Pac. Co. v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 161 P. 1139; Smith v. Industrial 
ag Commn., 147 P. 600, 26 Cal.App. 


Conn.—Sullivan v. New York, N. H. 
& H. R. Co., 184 A. 795; Gruszewsky 
v. Director General of Railroads, 113 
A. 160, 96 Conn. 119. 


Tll.—Illinois Cent. R. Co. v. Indus- 
trial Commission, 182 N.E. 626, 349 
Ill. 451 [cert den 53 S.Ct. 397, 288 U. 
S. 606, 77 L.Ed. 981]; Michigan Cent. 
R. Co. v. Industrial Commission, 152 
N.E. 594, 321 Ill 620; Wheelock v. 
Industrial Commission, 149 N.E. 514, 
318 Ill. 537; Jeneary v. Chicago & I. 
Traction Co., 188 N.E. 203, 306 Ill. 392 
[aff 225 1l1.App. 122]; Goldsmith vy. 
Payne, 133 N.B. 52, 300 Ill. 119; Hines 
v. Industrial Commission, 129 N.E. 
175; 295" Til? Vers Cleveland, .Ci..C. & 
St. L. Ry. Co. _v. Industrial Commis- 
sion,-128 N.H. 516, 294 Ill. 374; Pitts- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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al Law,?7 and even though the state could afford a 
speedier and more convenient forum for recovery.** 
However, a few decisions hold that it was the intent 
of congress to legislate only on the question of ha- 
bility arising frem negligence, and that the states 
were left free to legislate as to the question of com- 
pensation in the absence of negligence, and for that 


reason, where the injured employee 


burgh, C. GC. & St. L. R. Co. v. Indus- 
trial Commission, 126 N.E. 128,. 291 
Ill. 396; Chicago & Alton R. Co. v. 
Industrial Commission, 124 N.E. 344, 
288 Ill. 603; Heed v. Industrial Com- 
mission, 122 N.E. 801, 287 Ill. 505; 
Wangerow v. Industrial Board, 121 N. 
BE. 724, 286 Ill. 441; Dickinson v. In- 
dustrial Board of Illinois, 117 N.E. 
438, 280 Ill. 342; Chicago Junction 
Ry. Co. v. Industrial Board of Illi- 
nois, 115 N.E. 647, 277 Ill. 512; Staley 
v. Illinois Cent. R. Co., 109 N.E. 342, 
268 Ill. 356, L.R.A.1916A 450 and note; 
Schultz v. Chicago G. W. R. Co., 226 
Tll.App. 559; Runge v. Chicago Junc- 
tion R. Co., 226 Ill.App. 187; Reed v. 
Cleveland, C. C. & St. L. Ry. Co., 220 
Tll.App. 6; Connelly v. Michigan Cent. 
R. Co., 207 Ill.App. 25; Miller v. Illi- 
nois Cent. R. Co., 201 Ill.App. 519. 
See Paden v. Rockford Palace Furni- 
ture Co., 220 Ill.App. 534 [cert den 42 
S.Ct. 54, 257 U.S. 645, 66 L.Ed. 413 
(holding that a switchman injured 
while engaged in interstate commerce 
is not barred by the state workmen’s 
compensation act from maintaining 
an action for damages against a third 
party who allegedly caused the in- 
jury). 

Ind.—Walker v. Chicago, I. & L. Ry. 
Co., 117 N.E. 969, 66 Ind.App. 165. 


Iowa.—Johnston y. Chicago & N. 
W. Ry.. Co., 225. N.W:-357;_ Chicago, 
R. I. & P. Ry. Co. v. Lundquist, 221 
N.W. 231; Des Moines Union Ry. Co. 
v. Funk, 170 N.W. 529 [superseding 
op reh 164 N.W. 648]. 


| 
Kan.—Matney v. Bush, 169 P. 1150, 
102 Kan. 293. 


La.—Hamilton y. Louisiana Ry. & 
Nav. Co., 111° So. 184, 162 La. 841; 
Crysel v. Texas & P. Ry. Co., (App.) 
152 So. 375; Bordelon vy. New Orleans 
Terminal Co., 129 So. 452, 14 La.App. 
60; Peterson v. Louisiana Ry. & Nav. 
Co., 119 So. 759, 9 La.App. 714; Porter 
vy. Lancaster, 2 La.App. 47. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 90 
A.L.R. 1408 [cert gr 52 S.Ct. 44, 284 
U.S. 609, 76 L.Hd. 521, aff 52 S.Ct. 336, 
285 U.S. 334, 76 L.Ed. 729]. 


Mich.—McKenna v. New York Cent. 
R.. Co., 167 N.W. 900, 202 Mich. 103; 
Miller v. Grand Trunk Western Ry. 
Co., 166 N.W. 833, 201 Mich. 72; Carey 
v. Grand Trunk Western Ry., 166 N. 
W. 492, 200 Mich. 12. 


Mo.—Carter v. St. Louis, T. & E. R. 
Co., 271 S.W. 358, 307 Mo. 595 (Illi- 
nois act); Morrison v. Terminal R. R. 
Ass'n, (App.) 57 S.W.(2d) 775. 


N.J.—Talmadge v. New York, S. & 
W. R. Co., 107 A. 411, 93 N.J.Law 505; 
Carberry v. Delaware, lL. & W. R. Co., 
108 A. 364, 93 N.J.Law 414; Brinsko’s 
Estate v. Lehigh Valley R. Co. of 
New Jersey, 102 A. 390, 90 N.J.Law 


658; West Jersey Trust Co. v. Phila- 
delphia, ete., R. Co., 101 A. 1055 [rev 
95 A. 783, 88 N.J.Law 102]; Flynn y. 


New York, S. & W. R. Co., 101 A. 1034, 
90 N.J.Law 450 [aff 103 A. 1052, 91 
N.J.Law 693]; Rounsaville v. Central 
Re Cos 101 WALL 1825, 90 N. J Law. 176 
[rev 94 A. 392, 87 N.J.Law 371]; Ri- 
baudi v. Delaware, L. & W. R. Co., 171 
A. 554, 12 N.J.Misc. 379. But see in- 
fra note 29. 


N.Y.—Libertucci v. New York Cen- 
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seeks compensa- 


tral! RiwCo.,: 2169 ¢NiByy132,72526 N.Y. 
182; Plass v. R. Co., 117 N.B. 952, 221 
N.Y. 472; Saxon v. R. Co., 116 N.E. 983, 
221; N.Y..2179; Cullen’ v., Brie >R. |Co., 
267 N.Y.S. 887, 239 App.Div. 223; Col- 
lins v. Fonda, J. & G. R. Co., 230 N. 
Y.S. 705, 224 App.Div. 793 [foll Kelly 
v. Fonda, 230 N.Y.S. 857]; Salvo v. 
New York Cent. R. Co., 215 N.Y.S. 645, 
216 App.Div. 592; Scelfo v. Buffalo, 
R. & P. Ry. Co., 207 N.Y.S. 455, 211 
App.Div. 243; Gehan v. New York 
Cent. R. Co., 199 N.Y.S. 847, 205 App. 
Div. 554; Rabee v. Boston & M. R. 
Co., 189 N.Y.S. 863, 198 App.Div. 119; 
O’Brien v. United States Railroad 
Administration, 185 N.Y.S. 447, 194 
App.Div. 63 [aff 132 N.E. 867, 231 N. 
Y. 511]; Kinsella v. New York Cent. 
R. Co., 175 N.Y.S. 8638; 186,App-Div: 
856; Guida v. Pennsylvania R. Co., 
171 N.Y.S. 285, 183 App.Div. 822 [aff 
P21 YNEEY 871; 9224 INSY.a712).28 But 
see infra note 29. ‘ 


Pa.—O’Donnell vy. Director General 
of Railroads, 117 A. 82, 273 Pa. 3875; 
Reilly v. Erie R. Co., 107 A. 736, 264 
Pa. 329; Forbes v. New York, On- 
tario & Western Ry. Co., 85 Pa.Super. 
390; Lamlein v. Director General of 
Railroads, 77 Pa.Super. 534; Martini 
v. Director General of Railroads, 77 
Pa.Super. 529; Zimmerman vy. West- 
Ae, Union Telegraph Co., 77 Pa.Super. 
127. 

Tenn.—Vaught v. East Tennessee & 
W. N.C. Ry. Co., 255 °S°W.. 595, 148 
Tenn., 379,'29 A.IZR. 1202. 


Utah.—-Steward v. Industrial Com- 
mission of Utah, 15 P.(2d) 334; Pe- 
ters v. Industrial Commission of 
Utah, 277 P. 408. 


Wash.—Van Dusen vy. Department 
of Labor & Industries, 290 P. 803. 


Wis.—Kalashian v. Hines, 177 N. 
W. 602, 171 Wis. 429. 


“Only by disturbing the uniformity 
which the act is designed to secure 
and by departing from the principle 
which it is intended to enforce can 
the several states require such car- 
riers to compensate their employees 
for injuries in interstate commerce 
occurring without negligence. But 
no state is at liberty thus to inter- 
fere with the operation of a law of 
congress.” New York Central R. Co. 
v. Winfield, 37 S.Ct. 546, 549, 244 U.S. 
147, 61 L.Ed. 1045, L.R.A.1918C 439, 
Ann.Cas.1917D 1139 [rev 110 N.E. 614, 
216 N.Y. 284, Ann.Cas.1916A 817]. 


[a]. Hardship of construction.— 
“Counsel for plaintiff in error argue 
that many of the injuries on rail- 
roads while engaged in’ inter-State 
commerce occur without any negli- 
gence on the part of anyone, and that 
therefore the conclusion here reached 
will leave many injured employees,— 
or if the injury causes death, their 
relatives,—without any opportunity 
for compensation, and is contrary to 
the spirit of the times, which de- 
mands humane legislation covering 
this subject. That argument may 
well be addressed to the Federal Con- 
gress. This court must confine it- 
self to the proper construction and 
operation of this act and cannot con- 
sider the evils which it is claimed 
will arise from the execution of the 
Federal Employers’ Liability act, 
however real those evils may be.” 
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tion, he may take advantage of the state compensa- 
tion act in so far as the injury sustained by him was 
not due to negligence.?°® 
Employers’ Liability Act does not require the car- 
rier to respond for injuries occurring where it is not 
chargeable with negligence does not show an inten- 
tion that it shall not reach or affect injuries occur- 
ring without neghgence. 


The fact that the Federal 


30 A gtate cannot interfere 


Staley v. Illinois Cent. R. Co., 109 N. 
E. 342, 268 Ill. 356, 381, L.R.A.1916A 
50. 


[b] “The dependent cannot take 
her choice of remedies under the Fed- 
eral Employers’ Act or our Compen- 
sation Act.” Gruszewsky v. Director 
General of Railroads, 113 A. 160, 96 
Conn. 119. To same effect Sullivan 
v. New York, N. H. Be igen Re OS 
(Conn.) 134 A. 795. 


[c] Damages.—Recovery under 
the Federal Employers’ Liability Act 
cannot be modified by the Workmen’s 
Compensation Act of the state in 
which the accident happened by ap- 
plying the compensation act so as to 
regulate the amount of recoverable 
damage. Erie R. Co. v. Linnekogel, 
248 F. 389, 160 C.C.A. 399; Grybowski 
v. Erie R. Co., 95 A. 764, 88 N.J.Law 
1 [aff 98 A. 1085, 89 N.J.Law 361]. 


{d] Action against third person.— 
(1) A provision of a compensation 
statute giving an employee injured 
by the negligence of a third person 
who has elected not to be bound by 
the act a right of action against such 
person does not apply where the in- 
jury was received while the employ- 
er and employee were engaged in in- 
terstate commerce and were therefore 
under the Federal Employers’ Liabil- 
ity Act. Schultz v. Chicago G. W. R. 
Co., 226 Ill.App. 559. (2) An employee 
injured while removing gravel for his 
employer from a car standing in the 
defendant railroad company’s yard is 
not given a right to maintain against 
the defendant railroad company an 
action independent of the workmen’s 
compensation act by the fact that the 
defendant, at the time of the injury, 
was engaged in interstate commerce 
all the parties being bound by the 
terms of the act. Reed v. Cleveland, 
Cc. C. & St. L. Ry. Co., 220 Ill.App. 6. 


27. Heed v. Industrial Commission, 
122 N.E. 801, 287 Ill. 505; Walker v. 
Chicago, I. & L. Ry. Co., 117 N.E. 969, 
66 Ind.App. 165. 


28. Ribaudi v. Delaware, L. & W. 
R. Co., 171 A. 554, 12 N.J.Mise. 379. 


29.. Hammill v. Pennsylvania R. 
Co., 94 A. 3138, 87 N.J.Law 388 [aff 
96 A. 292, 88 N.J.Law 717]; Moore v. 
Lehigh Valley R. Co., 154 N.Y.S. 620, 
169 App.Div. 177 [aff 111 N.E. 1092, 
217 N.Y. 627]. But see New Jersey 
and New York cases supra note 28. 


[a] State and federal acts distin- 
guished.—‘‘The federal and state act 
are not in pari materia. The one is 
an act creating a liability to the em- 
ployee as in tort, based upon common 
law negligence, or the failure to com- 
ply with some statutory provision for 
the safety of the employee; the other, 
so far as its section 2 is concerned, 
is a compensation act purely con- 
tractual in character, and requiring 
compensation for injury or death to 
be made as an incident of the mere 
relation and quite irrespective of any 
question of negligence on the part of 
the employer.” Hammill v. Pennsyl- 
vania R. Co., 94 A. 3138, 87.N.J.Liaw 
oor 390' “[aff 96 A. (292, 88 N. J. Law 


30. Erie R. Co. v. Winfield, 37 S.Ct. 
556, 244 U.S. 170, 61 L.Ed. 1057, Ann. 
Cas.1918B 662 [rev 96 A. 394, 88 N.J. 
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with the operation of the Federal Act by putting the 
carrier and its employees to an election between its 
provisions and those of the state statute, or by im- 
puting such an election to them by means of a stat- 
utory presumption.*! Inasmuch as the federal legis- 
lation with regard to employees engaged in interstate 


Law 619]; New York Central R. Co. v. 
Winfield, 37 S.Ct. 546, 244 U.S. 147, 61 
L.Ed. 1045, L.R.A.1918C 439, Ann.Cas. 
1917D 1139 [rev 110 N.E. 614, 216 N.Y. 
284, Ann.Cas.1916A 817 (aff 153 N.Y.S. 
499, 168 App.Div. 351)]. 


“True, the act does not require the 
earrier to respond for injuries occur- 
ring where it is not chargeable with 
negligence, but this is because Con- 
gress, in its discretion, acted upon 
the principle that compensation 
should be exacted from the carrier 
where, and only where, the injury re- 
sults from negligence imputable to it. 
Every part of the act conforms to 
this principle, and no part points to 
any purpose to leave the states free 
to require compensation where the 
act withholds it. By declaring in § 1 
that the carrier shall be liable in 
damages for any injury to the em- 
ployee ‘resulting in whole or in part 
from the negligence of any of the of- 
ficers, agents, or employees of such 
earrier, or by reason of any defect or 
insufficiency, due to its negligence, in 
its cars, engines, appliances, machin- 
ery, track’ [35 Stat. at L. 65 chap. 149, 
Comp. St. 1916, § 8657], etc., the act 
plainly shows, aS was expressly held 
in Seaboard Air Line R. Co. v. Hor- 
ton, 34 S.Ct. 635, 233 U.S. 492, 501, 58 
L.Ed. 1062, 1068, L.R.A.1915C 1, Ann. 
- Cas.1915B 475, that it was the inten- 
tion of Congress to make negligence 
the basis of the employee’s right to 
damages, and to exelude responsibil- 
ity of the carrier to the employee for 
an injury not resulting from its neg- 
ligence or that of its officers, agents, 
or other employees. .. . It isa 
mistake to suppose that injuries oc- 
eurring without negligence are not 
reached or affected by the act, for, 
as is said in Prigg v. Pennsylvania, 
16 Pet. (U.S.) 539, 617, 10 L.Ed. 1060, 
1089, ‘if Congress have a constitu- 
tional power to regulate a particular 
subject, and they do actually regulate 
it in a given manner, and in a certain 
form, it cannot be that the state leg- 
islatures have a right to interfere; 
and, as it were, by way of comple- 
ment to the legislation of Congress, 
to prescribe additional regulations, 
and what they may deem auxiliary 
provisions for the same purpose. In 
such a case, the legislation of Con- 
gress, in what it does prescribe, mani- 
festly indicates that it does not in- 
tend that there shall be any farther 
legislation to act upon the subject- 
matter. Its silence as to what it 
does not do is as expressive of what 
its intention is as the direct provi- 
sions made by it.’ Thus the act is 
as comprehensive of injuries occur- 
ring without negligence, as to which 
elass it impliedly excludes liability, 
as it is of those as to which it im- 
poses liability. In other words, it is 
a regulation of the carriers’ duty or 
obligation as to both. And the rea- 
sons which operate to prevent the 
states from dispensing with compen- 
sation where the act requires it equal- 
ly prevent them from requiring com- 
pensation where the act withholds or 
excludes it.” New York Central R. 
Co. v. Winfield, 37 S.Ct. 546, 547, 244 
U.S. 147, 61 L.Ed. 1045 [rev 110 N.E. 
614, 216 N.Y. 284, Ann.Cas.1916A 817]. 
To same effect Erie R. Co. v. Winfield, 
37 S.Ct. 556, 557, 244 U.S. 170, 61 L.Ed. 
1057 [rev 96 A. 394, 88 N.J.Law 619]. 
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31. Erie Railroad Co. v. Winfield, 
STS Ct ab 6) 1244. UcS.. 1r0lm 6 Bd: 
1057, Ann.Cas.1918B 662 [rev 96 A. 
394, 88 N.J.Law 619]; Rounsaville v. 
Gentral R.Co:;, 101) AL 1823790; No. 
Law 176 [rev 94 A. 392, 87 N.J.Law 
371]; O’Donnell y. Director General 
of Railroads, 117 A. 82, 273 Pa. 375. 


32. Southern Pacific Co. v. Jensen, 
37 S.Ct. 524, 244 U.S. 205, 61 L.Ed. 
1086 [rev 109 N.E. 600, 215 N.Y. 514, 
L.R.A.1916A 408, Ann.Cas.1916B 276]; 
Kennerson v. Thames Towboat Co., 
94 A. 372, 89 Conn. 367, L.R.A.1916A 
436; Lindstrom v. Mutual S. S. Co., 
156 N.W. 669, 122 Minn. 328, L.R.A. 
1916D 935. 


“Congress has passed no laws regu- 
lating the liability of interstate car- 
riers by water, at least not as to any 
matters here involved, and until Con- 
gress legislates upon this subject it 
is within the province of the several 
states to DAP a . Lindstrom v. Mu- 
tual 8: S. Co.) 156 N.W. 669, 132 Minn. 
328, 330, L.R.A.1916D 935. 


“Evidently the purpose was to pre- 
seribe a rule applicable where the 
parties are engaging in something 
having direct and substantial connec- 
tion with railroad operations, and not 
with another kind of carriage recog- 
nized as separate and distinct from 
transportation on land and no mere 
adjunct thereto. It is unreasonable 
to suppose that Congress intended to 
change long-established rules appli- 
cable to maritime matters merely be- 
cause the ocean-going ship concerned 
happened to be owned and operated 
by a company also a common carrier 
by railroad. The word ‘boats’ in the 
statute refers to vessels which may 
be properly regarded as in substance 
but part of a railroad’s extension or 
equipment as understood and applied 
in common practice.” Southern Pa- 
cific Co: v. Jensen, 37 S.Ct. 524, 527, 
244 U.S. 205, 61 L.Ed. 1086 [rev 109 
N.E. 600, 215 N.Y. 514, L.R.A.1916A 
403, Ann.Cas.1916B 276]. 


Regulation of vessels and canals 
generally see Commerce § 88. 


33. See statutory provisions; 
cases infra this note. 


[a] In Massachusetts the terms 
of a workmen’s compensation act ex- 
pressly excluding from its operation 
only “masters and seamen on vessels 
engaged in interstate and_ foreign 
commerce” are broad enough to in- 
clude an employee working in con- 
nection with the discharge of the 
cargo of a vessel engaged in inter- 
state or foreign commerce. Duart v. 
Simmons, 121 N.E. 10, 231 Mass. 313 
{error dism 40 S.Ct. 342, 251 U.S. 547, 
64 L.Ed. 408]. 


{[b] In New York, under a provi- 
sion of the workmen’s compensation 
act for the compensation of persons 
injured in the operation within or 
without the state, of vessels other 
than vessels of other states used in 
interstate commerce, an injury sus- 
tained by an employee working on a 
ship which was owned by a Georgia 
steamship company, and which was 
engaged in interstate commerce, is 
not compensable. Charlton v. Hilton- 
Dodge Transp. Co., 164 N.Y.S. 999, 
178 App.Div. 385. 


[c] Im Tennessee, under a provi- 


and 


[§ 49 


commerce has not been extended to the employees of 
carriers by water,*? it has been held, in the absence 
of statutes whose effect is otherwise,** in most of the 
cases in which the question has arisen that in the 
case of such employees the state compensation acts 
are applicable,** as they, likewise, are to employees 


sion of the Workmen’s Compensation 
Act excluding from the’ operation of 
the act “any common carrier doing 
an interstate business while engaged 
in interstate commerce,” a steamboat 
mate injured while performing his 
duties in connection with an inter- 
state shipment by boat is excluded. 
Massengale vy. Tennessee River Nav. 
Co., 240 S.W. 785, 146 Tenn. 248. 


34. Stoll v. Paeific Coast S. S. Co., 
205 F. 169 (Washington act); Ken- 
nerson y. Thames“Towboat Co., 94 A. 
372, 89..Conn. 36% L.R.A.1916A 436; 
Lindstrom v. Mutual S. S. Co., 156 N. 
W. 669, 132 Minn. 328, L.R.A.1916D 
935; Hammill v. Pennsylvania R. Co., 
94 A. 313,87 N.J.Law 388 [aff 96 A. 
292,-88 N.J.Law 717]. Contra State 
v. Daggett, 151 P. 648, 87 Wash. 253, 
I,R.A.1916A 446 (holding that by 
U. S. Rev. St. § 4283, limiting the lia- 
bility of owners of vessels, Congress 
had occupied the field so as to exclude 
the application of a state compensa- 
tion act to seamen on boats nayvigat- 
ing Puget Sound in interstate com- 
merce). 


[a] Illustrations.—(1) Where de- 
fendant was a Minnesota corporation 
operating a steamship on the Great 
Lakes between Duluth, its home port, 
and ports outside of Minnesota, and 
the employer was a fuel company 
owning a dock at Duluth, and plain- 
tiff employee while engaged in un- 
loading a cargo of coal from the 
steamship onto the fuel company’s 
dock and working in the hold of the 
vessel was injured through the neg- 
ligence of defendant, it was held that 
a demurrer to his common-law action 
for damages was properly sustained. 
Lindstrom v. Mutual S. S. Co., 156 N. 
W. 669, 132 Minn. 328, L.R.A.1916D 
935. (2) In New York the facts and 
reasons were stated as follows: ‘The 
claimant’s husband was killed on 
August 15th, 1914, while employed in 
unloading the steamship FE] Oriente 
which was berthed alongside a pier 
in the Hudson river. When the acci- 
dent occurred he was moving an elec- 
tric truck upon a gangway connecting 
the vessel with the pier. The appel- 
lant, a corporation of the state of 
Kentucky, is a common carrier by 
railroad. It also owned and operated 
said steamship, which plied between 
New York and Galveston, Texas. It 
does not appear that the steamship 
was in any way operated in connec- 
tion with a line of railroad, and in its 
report of the accident the appellant 
stated its business to be ‘transporta- 
tion by steamships engaged solely in 
interstate commerce.’ . . . It is 
said that the appellant is a carrier 
by railroad, and that, therefore, the 
Federal Employers’ Liability Act of 
April 22, 1908 -(35 Stat. L. 65), pre- 
seribes the rule governing the em- 
ployment in which the deceased was 
engaged. As far as this case is con- 
cerned the appellant is a carrier by 
water. Its business is transportation 
by steamships, which, as far as ap- 
pears, may not eyén indirectly be re- 
lated to transportation by railroad, 
certainly not by any particular line 
of railroad. It is significant that the 
earlier Federal statute of June 11, 


1906, (34 Stat. L. 232), applied to 
‘every common carrier’ engaged in 
interstate or foreign commerce, 


whilst the present act applies only 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 49-50] 


of common carriers, in interstate commerce, by ex- 
press;°° but it seems that a compensation act would 
not be hela applicable to an aircraft navigation em- 
ployee engaged in interstate commerce.*® 


Provision for set-off. The provision of the Feder- 
al Employers’ Liability Act®*’ allowing the earrier 
to set off any sum contributed to any insurance, re- 
lief, benefit, or indemnity that has been paid to the 
injured employee, or to the person entitled thereto, 
on account of the injury does not include the com- 
pensation to be paid under a workmen’s compensa- 


tion aet.?§ 
[§ 50] b. Exceptions 


to carriers by railroad. There is 
nothing in the act indicative of a 
purpose to apply it to carriage by 
water, if it happen to be conducted 
by a railroad corporation, and not 
otherwise—to apply one rule of lia- 
bility to transportation by a steam- 
ship line, if owned and operated by 
a railroad corporation, and a different 
rule to precisely similar transporta- 
“tion not thus controlled.” Jensen v. 
Southern Pac. Co., 109 N.E. 600, 215 
N.Y. 514, 518, 522, L.R.A.1916A 403, 
Ann.Cas.1916B 276 [rev on _ other 
.grounds 37 S.Ct. 524, 244 U.S. 205, 
61 L.Ed. 1086]. (3) The Federal Em- 
ployers’ Liability Act of April 22, 
1908. (352 Uz..Si St. .at, G65); refers 
only to interstate carriers by railroad 
and does not apply to a railroad com- 
pany whose sole relation to the em- 
ployee is as lessee of a canal on which 
said employee works for wages paid 
by the railroad company. Hammill 
vy. Pennsylvania R. Co., 94 A. 313, 87 
N.J.Law 388 [aff 96 A. 292, 88 N.J. 
Law 717]. 


35. Pushor v. American Ry. Exp. 
Co., 183 N.W. 839, 149 Minn. 308; 
State v. American Express Co., 195 
P. 312, 57 Utah 405. 


36. Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352. . 


37. Act April 22, 1908 (U. S.C. A. 
Mie § 51, 35 U. S. St. at L. 66 ¢ 149 


38. Staley v. Illinois Cent. R. Co., 
109 N.E. 342, 268 Ill. 356, 382, L.R.A. 
1916A 450. 


“Having in mind the history of the 
legislation, both Federal and State, 
on the questions here under consider- 
ation, we can reach no other conclu- 
sion, under the wording of said sec- 
tion 5, than that the Illinois Work- 
men’s Compensation act was not in- 
tended to be included by Congress 
within any of the exceptions stated 
in said section. What has already 
been said heretofore in this opinion 
with reference to the intent of the 
Illinois legislature in passing the 
Workmen’s Compensation act practi- 
cally demonstrates that that body did 
not intend the remedy thereunder to 
be in any sense cumulative to the 
remedy provided for in the Federal 
Employers’ Liability act. Congress 
could include workmen’s compensa- 
tion acts within tiie exception provid- 
ed for in said section 5 but has not 
yet seen fit so to do.” Staley v. Illi- 
nois Cent. R. Co., supra. 


39. See statutory provisions; 
cases infra this note. 


[71 C. J.—21] 


and 


in Compensation Acts. 
Some of the workmen’s compensation statutes, in 
order to avoid conflict with federal laws, expressly 
provide that they shall not apply to cases where a 
rule of liability or method of compensation has been 
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pensation or for liability for such death or injury; 
or to employees of carriers which shall be construed 
to be excluded from the act by the laws of the United 
States relating to lability to their employees for 
personal injuries while engaged in interstate com- 
merece, where such laws are held to be exclusive of 
all state regulations providing compensation for ac- 
cidental injuries or death suffered in the course of 
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or may be established by congress;*® or to the lia- 
bility of employers to employees engaged in inter- 
state and foreign commerce for death or injury, in 
case the laws of the United States provide for com- 


740 


employment ;*1 or to railroad companies engaged in 


[a] Intention of legislature.—‘‘The 
Legislature intended that injuries re- 
sulting from negligence to those en- 
gaged in interstate commerce, which 
are within the federal statute, should 
not be affected by the state statute.” 
Winfield v. New York Cent., ete., R. 
Co., 110 N.E. 614, 216 N.Y. 284, Ann. 
Cas.1916A 817 [rev on other grounds 
37 aie 546, 244 U.S. 147, 61 L.Ed. 
1045]. 


[b] Construction of provision.— 
“Literally construed, section 114 
makes the statute apply only to in- 
trastate work, either done by itself 
or in connection with, but clearly 
separable and distinguishable from, 
interstate or foreign commerce. But, 
though the section is awkwardly 
phrased, it is manifest that a broader 
application was intended, else the 
elause ‘for whom a rule of liability 
or method of compensation has been 
or may be established by the congress 
of the United States’ is meaningless. 
The legislature evidently intended to 
regulate, as far as it had the power, 
all employments within the state of 
the kinds enumerated.” Jensen v. 
Southern Pac. Co., 109 N.E. 600, 215 N. 
Y. 514, 521, L.R.A.1916A 403, Ann.Cas. 
1916B 276 [rev on other grounds 37 
S.Ct. 524, 244 U.S. 205, 61 L.Ed. 1086]. 


40. See statutory provisions; and 
Kennerson v. Thames Towboat o., 94 
A. 372, 39 Conn. 367, 374, L.R.A.1916A 
436 (where the court said: ‘Presum- 
ably § 40 and similar provisions in 
other Compensation Acts have refer- 
ence to the Federal Employers’ Lia- 
bility Act. Where the injury arises 
from a cause not covered by the Fed- 
eral Act, this section does not apply. 
Too come within the Federal Act there 
must be interstate traffic, interstate 
employment, and negligence”); Drti- 
na vy. Charles Tea. Co., 204 Ill.App. 183, 
138. [aft TLS NE, 69; 281 Ti 1259) 
(holding that a provision of the In- 
diana compensation act, ‘‘by exclud- 
ing employers or employees engaged 
in interstate commerce who are pro- 
vided for by federal statute, ... 
includes those not so provided for’’). 
And see cases infra this note. 


[a] In Indiana, a statute contain- 
ing such a provision, when interpret- 
ed in the light of decisions of the 
United States courts, to the effect 
that the Federal Employers’ Liability 
Act covers all cases of injuries to 
railroad employees engaged in inter- 
state commerce, ‘‘must be held to ex- 
pressly exempt from its benefits rail- 
road employees engaged in interstate 
commerce.’’ Walker v. Chicago, I. & 
L. Ry. Co., 117 N.E.-969, 971, 66 Ind. 
App. 165, 


interstate commerce or foreign commerce;*? or to 
any common carrier doing an interstate business 
while engaged in interstate commerce;*? or to any 
employer acting as a common earrier while engaged 
in interstate or foreign commerce by railroad;** or 


41. See statutory provisions; and 


cases infra this note. 


[a] Intent of legislature.—‘“‘This 
provision tends strongly to show that 
the state Legislature did not intend 
to place within the provisions of the 
Workmen’s Compensation Act all in- 
juries that occurred on railroads in 
Illinois, whether the injured person 
was engaged in intrastate or inter- 
state commerce.” Staley v. Lllinois 
Cent. R. Co., 109 N.E. 342, 350, 268 Ill. 
356, L.R.A.1916A 450. 


42. See statutory provisions; and 
cases infra this note. ; 
[a] In Nebraska, under such a 


provision, an employee of a railroad 
which is engaged in interstate com- 
merce, although himself, at the time 
of the injury, not engaged in such 
commerce, is not within the Work- 
men’s Compensation Law. Chicago, 
B. & Q. R. Co. v. Amack, 199 N.W. 724, 
112 Neb. 487. 


43. See statutory provisions; 
cases infra this note. 


[a] In Tennessee (1) under a 
workmen’s compensation act so pro- 
viding, a telegraph company is not 
a “common carrier,” so that the aet 
applies to a telegraph company en- 
gaged in interstate commerce. West- 
ern Union Telegraph Co. v. Byrd, 294 
S.W. 1099, 155 Tenn. 455. (2) Under 
that provision, in order to exclude 
an injury from the application of the 
statute, ‘‘the work in which the em- 
ployer and employee are jointly en- 
gaged, as master and servant, at the 
time of the injury [must] be an act 
of interstate commerce, or so closely 
related to interstate ecommerce as to 
be practically a part of it,” and an 
employee injured while not engaged 
in interstate commerce is not exciud- 
ed. Williams v. Carolina, C. & O. Ry. 
Co., 289 S.W. 520, 154 Tenn. 224. 


44. See statutory provisions; 
cases infra this note. 


{a] In Louisiana, (1) under such 
a provision the compensation act does 
not apply to any employer acting as 
a common carrier while engaged in 
whole or in part in interstate com- 
merce by railroad. Miller v. Mor-, 
Ban's; Ware TD ReR: & S.'S) (Co. t has 
App. 267. (2) And the act applies to 
a railroad company whose line is 
entirely within the state, even though 
at times it handled interstate busi- 
ness, it being sufficient, in order ‘to 
bring a case within the statute, to 
show that, in the particular employ- 
ment in which the employee was in- 
jured the employer was not engaged 


and 


and 
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to work performed in the maintenance and operation 
of railroads doing interstate and intra-state com- 
meree;*° or provide that, where a rule of liability or 
method of compensation has been or may be estab- 
lished by congress for employers and workmen en- 
gaged in interstate commerce, the act shall apply 
only to the extent that their mutual connection with 
intra-state work may and shall be clearly separable 


in interstate or foreign commerce.” 
Thaxton v. Louisiana Ry. & Nav. Co., 
95) So: 773, 775, 153 Lia. 292° (¢3)) Un-= 
der such a provision, the compensa- 
tion act does not apply where the 
employer was, at the time of the in- 
jury, engaged in interstate or for- 
eign commerce by railroad, even 
though the transaction in which the 
employee was engaged was not a 
part of interstate commerce. Salvag- 
gio v. Illinois Cent. R. Co., 91 So. 549, 
151 La. 66; Bergeron v. Texas & P. 
Ry. Co., 80 So. 262, 144 La. 225. 


45. See statutory provisions; 
cases infra this note. 


[a] In Washington (1) such a 
provision does not apply to one who 
is not an employee of a railroad, al- 
though he is injured while working 
in a refrigerator car belonging to a 
railroad company. Reynolds y. Ad- 
dison Miller Co., 255 P. 110, 143 Wash. 
271. (2) The provision prevents the 
application of the act where the work 
done for the railroad company includ- 
ed both maintenance and construc- 
tion work and the latter work, from 
its nature, was inseparable from the 
maintenance work. Hilliard v. Clif- 
ford, 236 P. 108, 184 Wash. 590. (3) 
The provision applies whether the in- 
jured employee was employed to per- 
form the work by the railroad com- 
pany itself or by an independent: con- 
tractor. Hilliard v. Clifford, supra; 
Arneson v. Grant Smith & Co., 206 P. 
960, 120 Wash. 98; Luby v. Industrial 
Ins. Commission of Washington, 191 
P. 855, 112 Wash. 153. (4) Under 
this provision, employees of a rail- 
road company doing interstate and 
intra-state business are not entitled 
to the benefits of the compensation 
act by the fact that the company is 
principally engaged in intra-state ac- 
tivity. Spokane & I. E. Ry. Co. v. 
Wilson, 176 P. 34, 104 Wash. 171. 


46. See statutory provisions; 
cases infra this note. 


[a] In Michigan, under such a 
provision, a carrier’s acceptance of 
the Michigan compensation act is not 
inconsistent with its contention that 
the act does not apply to an injury 
sustained while the carrier and the 
employee were both engaged in inter- 
state commerce, since the act ap- 
plies to intra-state transportation, 
and many cases might arise in intra- 
state business where the act would 
apply. Carey v. Grand Trunk West- 
ern Ry., 166 N.W. 492, 200 Mich. 12. 


47. See statutory provisions; and 
cases infra this note. 


[a] In Maryland “it was the ob- 
vious purpose of this provision to 
expressly limit the application of the 
state law to such classes of intrastate 
work for interstate carriers as were 
‘plainly not affected: by federal leg- 
islation.’”’ Hines v. Baechtel, 113 A. 
126, 129, 137 Md. 513. 


{b] In Ohio the effect of a section 
of the Workmen’s Compensation Act 
so providing, and providing further 
that the act shall so apply only when 
such employer and any of his work- 
men, working only within the state 


and 


and 
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with the approval of the state liabil- 
ity board of awards, and so far as not 
forbidden by any act of congress, vol- 
untarily accept the provisions of the 
act, is that the act does not apply 
to employers and their employees en- 
gaged exclusively in interstate com- 
merce, but does apply to those en- 
gaged in both interstate and intra- 
state commerce where their mutual 
connection with intra-state work is 
separable from interstate and for- 
eign commerce, when, and only when, 
they elect to be governed by the act. 
ore v. Norfolk, ete, R. Co., 216 


{c] In Utah, ‘all that is intended 
or meant” by such a provision is that 
“any workman .. . who is not ex- 
pressly excluded from our act and 
does not come within the federal Em- 
ployers’ Liability Act in case of in- 
jury in the course of his employment 
is entitled to compensation under our 
act.” Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 206 
P. 1103, 1108, 60 Utah 95. 


[ad] In Washington such a provi- 
sion applies so as to exclude em- 
ployees of a telegraph company re- 
garding whom 
segregate or separate the time when 
the employees were engaged in inter- 
state commerce from the time that 
they were engaged in intrastate com- 
merce.” State v. Postal Telegraph- 
Cable Co. of Washington, 172 P. 902, 
101 Wash. 630 [aff reh 176 P. 346, 104 
Wash. 693]. 


[e] In West Virginia (1) under a 
provision to this effect, which further 
provides that an employer and any 
of his employees engaged in both in- 
trastate and interstate work may 
elect to pay into the fund the premi- 
ums provided by the act on account of 
work done in the state only, by fil- 
ing written acceptances or a joint 
election with the commissioner, and 
that such election when filed and ap- 
proved by the commissioner shall 
subject the acceptor to the’ provi- 
sions of the act as if originally in- 
cluded in its terms, an employer en- 
gaged in intrastate and interstate 
commerce and failing to file written 
acceptances or joint election is not 
protected by the act against damag- 
es for injury to one of its employees 
while working in the interstate serv- 
ice (Adams v. Kentucky & West Vir- 
ginia Power Co., 135 S.E. 662, 102 W. 
Va. 66, 50 A.L.R. 217); (2) and the 
employee, in such a case, not being 
entitled to compensation under the 
compensation act, is not estopped, by 
applying for and accepting current 
benefits thereunder, from afterwards 
instituting an action at common law 
against the employer for damages 
(Adams v. Kentucky & West Virginia 
Power Co., supra). (3) Under sucha 
provision, an employer engaged in in- 
terstate as well as intra-state busi- 
ness is not subject to the operation of 
the Workmen’s Compensation Act as 
to employees engaged in work which 
is part of the interstate business of 
the employer, and ‘in an action by an 
employee injured while performing 
such work the employer may rely 


‘it is impossible to. 
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and distinguishable from interstate commerce,*® or 
that, where such a rule or method has been or may 
be established by congress for employers and work- 
men engaged in intra-state and also in interstate 
commerce, the act shall apply likewise to that ex- 
tent,*? or to the extent that the payroll of such work- 
men may and shall be clearly distinguishable from 
‘that of workmen engaged in interstate commerce.** 


upon the common-law defenses. 
Smith v. United Fuel Gas Co., 112 S. 
BE. 205, 91 W. Va. 52. (4) “With re- 
spect to an employer engaged in both 
interstate and intrastate commerce, 
[such a provision] applies the provi- 
sions of the act unconditionally only 
to those of his employees whose work 
is wholly intrastate and-clearly sep- 
arable and distinguishable. from 
[work in]. intérstate commerce.” 
Miller v. United*Fuel Gas Co., 106 S. 
BE. 419, 88 W. Va. 82, 87. To same 
effect Suttle v. Hope Natural Gas 
Co.,' 97 S.E. 429, 482, 82 W.Va. 729; 
Barnett v. Coal & Coke Ry. Co., 94 
S.E. 150, 153, 81 W.Va. 251. (5) Un- 
der such a provision, where an em- 
ployer is engaged in both interstate 
and intrastate commerce, and the 
work done within the state is so close- 
ly related to the interstate business 
that it cannot be clearly distinguish- 
ed, the Workmen’s Compensation Act 
applies only upon condition that the 
employer and such employees vol- 
untarily accept its provisions by fil- 
ing with the commissioner written 
acceptances approved by him (Miller 
v. United Fuel Gas Co., 106 S.E. 419, 
88 W.Va. 82; Suttle v. Hope Natural 
Gas Co., 97 S.E. 429, 82° W.Va. 729); 
(6) and, under such circumstances, if 
the employer and his employees have 
not so elected to submit to the act, 
the employer is net deprived of his 
common-law defenses (Miller v. 
United Fuel Gas Co., 106 S.E. 419, 88 
W.Va. 82; Barnett v. Coal & Coke Ry. 
Co., 94 S.E.. 150, 81 W.Va. 251). (7) 
Such a provision “was enacted to pre- 
vent conflict with the federal power 
over interstate commerce, and _ to 
bring within the protection of the act 
only such employees as to whom the 
state could legislate without violat- 
ing congressional enactments under 
the commerce clause of the federal 
constitution” (Suttle v. Hope Natural 
Gas Co., 97 S.B. 429, 431, 82 W.Va. 
729), (8) and ‘was designed to pro- 
tect employees whose services, al- 
though rendered in one general line 
of employment, sometimes happens 
to be of a purely intrastate charac- 
ter and at other times so connected 
with interstate commerce as to make 
the state law inapplicable” (Barnett 
v. Coal & Coke Co., 94 S.E. 150, 153, 
81 W.Va. 251). 


48. See statutory provisions; and 
eases infra this note. 


[a] In Washington (1) under such 
a@ provision the act does not apply 
where there is no evidence that the 
employer was engaged in intra-state 
and also in interstate commerce, or 
that any rule of liability or method 
of compensation had been fixed by 
congress for employers and workmen 
doing business as was done in the case 
at bar. Reynolds v. Addison Miller 
Co., 255 P. 110, 143 Wash. 271. (2) 
Such a provision.applies so as to ex- 
empt from the dperation of the law 
a telephone and telegraph company 
engaged, aS an employer, ‘in both in- 
trastate and interstate commerce to 
such an extent that it was not possi- 
ble to render ‘clearly separable and 
distinguishable’ its payroll of work- 
men engaged in each of such classes 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 51] 


[§ 51] c. Determination of Interstate or Intra- 
State Character of Employment. The question 
whether a particular employment is in interstate or 
intra-state commerce has been said to involve fine 
distinctions depending upon the particular facts of 
the employment,*® and a consideration of the acts 
which the employee is performing,®® and perhaps of 
surrounding conditions.°! The difficulty of the ques- 
tion whether a particular injury arose out of intra- 
state or interstate commerce has been said to exist 
apart from a compensation act and not to be enhane- 
ed by its provisions.°? In general, in determining 
whether an employee was engaged in interstate com- 
merce at the time of his injury, the same tests are ap- 
pled in eases arising under the compensation acts 
as in other eases.°* Whether it would be more profit- 
able to the employer or the employee to have the 
case determined under the state compensation act or 
the Federal Employers’ Liability Act.is not to be con- 
sidered in determining which statute governs the 
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injury.° When a carrier is both an interstate and 
intra-state carrier, a state compensation act, apart 
from statutory provisions applying to such a situa- 
tion,®® applies unless both carrier and servant, at the 
time of the injury, are engaged in interstate com- 
merce;°® and it has been held that the fact that 
the railroad company was, in a general sense, en- 
gaged in interstate commerce does not prevent the 
application of a state compensation act,°™ and that 
the fact that a new station and tracks, in the guard- 
ing of which an employee was injured, were design- 
ed, when finished, for use in interstate commerce, 
does not bring him within the federal act, to the ex- 
clusion of the state compensation act;>® but there 
are also holdings that, where an employee js injured 
while at the same time engaged in interstate and 
intra-state commerce, recovery can be had only un- 
der the federal act, to the exclusion of the state com- 
pensation act,®°® and that if there is an element of in- 
terstate commerce in a traffic or employment, it de- 


of work.’’ Plastino v. City of Seat- 
tle, 205 P. 404, 407, 119 Wash. 195. 


49. Otterstedt v. Lehigh & H. R. 
Ry. Co., 137 N.E. 26, 234 N.Y. 203. 


[a] “New construction work.’— 
“The finding that the deceased ‘would 
have been engaged in new construc- 
tion work’ is indecisive of the pres- 
ent question of the character of the 
work in which deceased was engag- 
ed. What would be designated in 
general terms new construction work 
may or may not be of such a charac- 
ter as to make those engaged upon 
it employees in interstate commerce.” 
Otterstedt v. Lehigh & H. R. Ry. Co., 
137 N.E. 26, 234 N.Y. 203, 206. ~ 


50. Otterstedt v. Lehigh & H. R. 
Ry. Co., supra. 


51. Otterstedt v. Lehigh & H. R. 
Ry. Co., supra. 


52. Armburg v. Boston & M. R. R., 
177 N.E. 665, 276 Mass. 418, 80 A.L.R. 
1408 [cert gr 52 S.Ct. 44, 284 U.S. 609, 
76 L.Ed. 521, and aff 52 S.Ct. 336, 285 
U.S. 334, 76 L.Ed. 729]. 


53. Cal.—Southern Pac. Co. v..In- 
dustrial Accident Commission, 178 
P. 706, 179 Cal. 665; Smith yv. Indus- 
trial Acc. Commn., 147 P. 600, 26 Cal. 
App. 560. 


Conn.—Sullivan v. New York, N. H. 
&aHn ReCo., 13445 796: 


Idaho.—Hulse vy. Pacific & I. N. Ry. 
Co, 277 Pi, 426: 


Tll.—Illinois Cent. R. Co. v. Indus- 
trial Commission, 182 N.E. 626, 349 
Tll. 451 [cert den 53 S.Ct. 397, 288 U.S. 
606, 77 “L.Ed. 981]; Chicago & A. R. 
Co. v. Industrial Commission, 125 N. 
E. 378, 290 Ill. 599; Staley v. Illinois 
Cent. R. Co., 109 N.E. 342, 268 Ill. 356, 
L.R.A.1916A 450. 


Mo.—Morrison vy. Terminal R. R. 
Ass’n, (App.) 57 S.W.(2d) 775. 


N.J.—Flynn v. New York, S. & W. 
R. Co., 101 A. 1034, 90 N.J.Law 450 
[aff 103 A. 1052, 91 N.J.Law 693]. 


N.Y.—Conklin v. New York Central 
R:) Co.,, 202), N. Y.-S. 75, 206 App.Div. 
524; Malandrino y. Southern N. Y. 
Power & Ry. Corporation, 180 N.Y.S. 
735, 190 App.Div. 780; Guida vy. Penn- 
sylvania R. Co., 171 N.Y.S. 285, 183 
App.Div. 822 [aff 121 N.E. 871, 224 
N.Y. 712]; Vollmers v. New York 
Cent. R. Co., 167 N.Y.S. 426, 180 App. 
Div. 60 [rev on other grounds 119 
N.E. 1084, 223 N.Y. 571]; Moore v. 
Lehigh Valley R.,Co., 154 N.Y.S. 620, 


169 App.Div. 177 [aff 111 N.E. 1092, 
217 N.Y. 627]; Fairchild v. Pennsyl- 
vania R. Co.,. 155 N.Y.S. 751, 752, 170 
App.Div. 135. 


Pa.—Gasser v. Central R. Co. of 
New Jersey, (Super.) 171 A. 97. 


Utah.—Southern Pac. Co. v. Indus- 
trial Commission, 264 P. 965 [cert den 
S9°S: Ct tide 


Wash.—Van Dusen v. Department 
of Labor & Industries, 290 P. 803. 


Wis.—Sullivan v. Chicago, etc., R. 
Co.; 158 N.W. 321, 163 Wis. 583. 


Interstate commerce as involved in 
application of Federal Employers’ 
hiability Act see Commerce §§ 52-57. 


When employee engaged in inter- 
state commerce see Commerce §§ 47— 
eo 


54. Utah Rapid Transit Co. v. In- 
dustrial Commission of Utah, 204 P. 
87, 59 Utah 232. 


55. See supra text and note 46. 


56. Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 80 A. 
L.R. 1408 [cert gr 52 S.Ct. 44, 284 
U.S. 609,-76 L.Ed. 521, and iaff 52S. 
Ct. 336, 285+U.S. 334,.76 L.Ed. 729); 
Lincks v. Erie R. Co., 103 A. 176, 91 
N.J.Law 166; Watts v. Ohio Valley 
Electric R. Co., (W.Va.) 88 S.E. 659, 
78 W.Va. 144. 


“Congress has not imposed upon 
the carrier liability to the employee 
merely because the general work of 
the latter involves both interstate 
and intrastate commerce. The test 
is whether the particular work upon 
which the employee was engaged at 
the very time of the accident was a 
part of the interstate commerce in 
which the carrier was engaged. The 
fundamental question to be now de- 
cided, therefore, is whether the en- 
gine upon which the decedent had 
just finished his work, or that upon 
which he was about to commence his 
work, was, either of them, intended 
to be presently used in interstate or 
in intrastate commerce. If in the 
former, the carrier’s liability is to 
be determined solely under the fed- 
eral statute; if in the latter, then 
the state statute applies.” lLincks 
v.) Erie R. Co., 1038:A; 176, 177, 91 N. 
J.Law 166. 


[a] “An interstate carrier may, 
through the same employee or em- 
ployees, engage at a given time in 
intrastate commerce, and at another 


.| the subject of Insurance.’ 


in interstate commerce. Tllinois 
Cent. R. Co. v. Behrens, 34 S.Ct. 646, 
233 U.S. 473, 58 L.Ed. 1051, Ann.Cas. 
1914C 163.” Connole vy. Norfolk, etc., 
R. Co., 216 F823, 824. 


[b] Insurance as to interstate and 
intra-state commerce.—‘‘If the de- 
fendant insures in conformity to the 
provisions of the act, it need not in- 
sure its employees so far as engaged 
in interstate commerce. It can gain 
whatever advantages arise from ac- 
cepting the act by confining its insur- 
ance strictly to its employees to the 
extent they are engaged in intrastate 
commerce. The defendant, therefore, 
would be required to pay premiums 
based not on its entire pay roll, but 
only on the part of its pay roll right- 
ly allocated to intrastate commerce. 
The rule of the commissioner of in- 
surance requires that ‘Compensation 
Insurance policies shall not be writ- 
ten except upon the basis of the en- 
tire pay roll of the assured which is 
As ap- 
plied to the defendant this rule means 
only its pay roll of those of its em- 
ployees engaged in intrastate com- 
merce in Massachusetts and those, if 
any, entitled to the benefits of St. 
1927, c. 309, §§ 2, 38. That is the only 
pay roll of its employees subject to 
insurance. Seemingly it may be 
ascertained by determining the num- 
ber of hours of employees spent in 
intrastate commerce. Such premi- 
ums would not be a burden upon in- 
terstate commerce. If such insur- 
ance would have any effect on inter- 
state commerce, it would be purely 
incidental and therefore would in- 
fringe upon no constitutional inhibi- 
tions.”” Armburg y. Boston & M. R. 
R., 177 N.E. 665, 670, 276 Mass. 418, 
80 A.L.R. 1408 [cert gr 52 S.Ct. 44, 
284 U.S. 609, 76 L.Ed. 521 (aff 52 S. 
Ct. 336, 285 U.S. 334, 76 L.Bd:; 729)]. 


[c] Well-considered case.—Arm- 
burg v. Boston & M. R. R., 177 N.E. 
665, 276 Mass. 418, 80 A.L.R. 1408 


[cert gr 52 S.Ct. 44, 284 U.S. 609, 76 
L.Ed. 521 (aff 52 S.Ct. 386, 285 U.S. 
334, 76 L.Ed. 729)]. 


57. Raymond v. Chicago, M. & St. 
P.R. Co., 87 S.Ct. 268, 248, U.S. 43, 61 
poe 583 [Laff 233 F. 239, 147 C.C.A. 


58. New York C. R. Co. v. White, 
37 S.Ct. 247, 243 U.S. 188, 61 L.Ed. 667, 
L.R.A.1917D 1, Ann.Cas.1917D 629. 


59. O’Neill v. Sioux City Terminal 
Ry. Co., 186 N.W. 633, 193 Iowa 41. 
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termines the remedy of the employee.*® An em- 
ployee rendering separate service to an interstate 
and an intra-state carrier is, as to the latter, with- 
in the state compensation law.®+ 


[§ 52] d. Federal Safety Appliance Act.°? The 
right and liability created by congress through the 
enactment of the Federal Safety Apphance Act, to- 
gether with its amendments, providing that all loco- 
motives, cars, and similar vehicles engaged in inter- 
state commerce shall be equipped with certain desig- 
nated safety appliances,°? cannot be impaired, al- 
tered, or curtailed by state workmen’s compensation 
acts,°* even though the employee, at the time of 
his injury, was engaged in intrastate commerce ;°° 
but it has been said that the act does not create, pre- 
scribe the measure, or govern the enforcement of, 
the liability arising from the breach, and does not 
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extend to the field occupied by a state compensation 
act.6% 


[§ 53] 2. Matters Involving Admiralty Jurisdic- 
tion®?’—a. General Principles. The judicial power 
of the United States extends to all cases of admiral- 
ty and maritime jurisdiction,®* and the district 
courts are given “exclusive original cognizance of 
all civil causes of admiralty and maritime jurisdic- 
tion; . . . saving to suitors, in all cases, the 
right of a common law remedy, where the common 
law is competent to give it;”°® and, since the mari- 
time law is a part of the law of the United States, 
the legislature of a state has no power to modify or 
to abrogate it,7° except in limited xespects;** hence 
a state compensation act cannot deprive an employee 
of any remedy which he may have in admiralty under 
the maritime law,*7? nor can it, whether elective or 


60. Philadelphia & R. Ry. Co. v. 
Polk, 41 S.Ct. 518, 256 U.S. 332, 65 
L.Ed. 958; Forbes v. New York, On- 
tario & Western Ry. Co., 85 Pa.Super. 
390; Hilliard v. Clifford, 236 P. 108, 
134 Wash. 59.0. 


‘61. San Francisco-Oakland Termi- 
nal Rys. v. Industrial Accident Com- 
mission, 179 P. 386, 180 Cal. 121. 


62. Generally see Commerce § 42; 
Master and Servant § 386. 


68... 2750. Si St. at L. p 581 ¢ 196 
(USCA tit 45 §§ 1-7), as amended by 
299 U. S. St. at L. p 85 c 87 (USCA tit 
45 § 6), 32 U. S. St. at L.-p 943 c. 976 
(USCA tit 45 §§ 8-10), and 36 U. S. 
x at L. p 298 ¢ 160 (USCA tit 45 §§ 

-16). 


64. U.S.—Director General of 
Railroads v. Ronald, 265 F. 138 (opin- 
ion of Manton, J.) [not foll D., L. & 
WwW. R. Co. v. Peck, 255 F. 261, 166 C. 
G.A. 431]: Ross v. Schooley, 257 F. 
290, 168 C.C.A. 374 [cert den 39 S.Ct. 
390, 249 U.S. 615, 63 L.Ed, 803]. 


Tll.— Kenna vy. Calumet, H. & S. E. 
R. Co., 206 Ill.App. 17 [aff 120 N.E. 
2591). 


Minn.—Kraemer v. Chicago & N. W. 
Ry. Co., 181 N.W. 847, 148 Minn. 310. 


N.Y.—Ward v. Erie R. Co., 129 N.E. 
886, 230 N.Y. 230. 


Pa.—Miller v. Reading Co., 140. A. 
618, 292 Pa. 44. 


[a] Amount of damages.—In an 
action predicated on the Federal Safe- 
ty Appliance Act, the amount of dam- 
ages recoverable is not governed by 
the Workmen’s Compensation Act of 
the state, under which the carrier 
has elected to operate. Flanigan vy. 
Hines, 193 P. 1077, 108 Kan. 133. 


65. Ross v. Schooley, 257 F. 290, 
168 C.C.A. 374 [cert den 39 S.Ct. 390, 
294 U.S. 615, 63 L.Ed. 803]; Kraemer 
v. Chicago & N. W. Ry. Co., 181 N.W. 
847, 148 Minn. 310; Ward _v. Erie R. 
Co., 129 N.E. 886, 230 N.Y. 230 [rev 
172 N.ViS:= 691) 1185 -App.Divs 841]; 
Miller v. Reading Co., 140 A. 618, 292 
Pa. 44. 


66. Gilvary v. Cuyahoga Valley 
Ry. Co., 54 S.Ct. 573 [aff 188 N.E. 4, 
127 Ohio St. 402]. But see Director 
General of Railroads y. Ronald, 265 
F. 138, 146 (opinion of Manton, J., 
holding, with reference to the Federal 
Safety Appliance Act, that “it is be- 
yond the power of any state to inter- 
fere with the operation of a federal 
act such as putting carriers and 
their employees to an_ election be- 
tween its provisions and those of the 


New Jersey Compensation Acts”), 
67. Cross references: 

Jurisdiction of courts of admirality: 
Generally see Admiralty §§ 16-128. 
Taher torts see. Admiralty §§ 118- 


Laws which may govern maritime 
torts see Conflict of Laws § 37. 


Seamen: 
Generally see infra § 243. 


Personal injuries see Seamen §§ 
634-728. 
68. Const. art 3 § 2. 


69. Judiciary Act of 1789 § 9, 1 St. 
76) 47, Us Ss. Comp. Sts t2335, Cons 
tinued in Judicial Code (1911) §§ 24, 
256 (36 St. at L. 1091, 1160 ¢ 231; 
Comp. St. [1916] §§ 991 (1 [3]), 12338 
[USCA tit 28 §§ 41(3), 371]). 


Amendments to Judiciary Act see 
infra § 59. 


70. Northern Coal & Dock Co. Vv. 
Strand, 49 S.Ct. 88, 278 U.S. 142, 73 
L.Ed. 232 [rev 213 N.W. 658, 193 Wis. 
515]; Knickerbocker Ice Co, v. Stew- 
art, 40 S.Ct. 438, 253 U.S. 149, 64 L. 
Ed. 834, 11 A.L.R. 1145 [rev 123 N.E. 
382, 226 N.Y. 302]; Clyde S.S. Co. 
v. Walker, 37 S.Ct. 545, 244 U.S. 255, 
61 L.Ed. 1116 [rev 109 N.E.:604, 215 
N.Y. 529, Ann.Cas.1916B 87]; South- 
ern Pac. Co. v. Jensen, 37 S.Ct. 524, 
244 U.S. 205, 61 L.Ed. 1086, L.R.A. 
1918C 451, Amnn.Cas.1917E 900 [rev 
109. NB 1600, 215 INCY. Joe ie RAT 
1916A 403, Ann.Cas.1916B 276]; Work- 
man v. New York, 21 S.Ct. 212, 179 U. 
S. 552, 45 L.Ed. 314; Cassil v. United 
States Emergency Fleet Corporation, 
289 E. 774; Warren v. Morse Dry 
Dock & Repair Co., 139 N.B. 569, 235 
N.Y. 445 [cert den 43 S.Ct. 703, 262 
U.S. 756, 67 L.Ed. 1217]; Kennedy 
v. Cunard S.S. Co., 189 N.Y.S. 402, 
197 App.Div. 459; Spitzer v. The An- 
nette Rolphs 223" Ph. 253) 110 -Or) 461: 
State v. Daggett, 151 P. 648, 87 Wash. 
253, L.R.A.1916A 446. 


[a] Implied waiver of rights un- 
der maritime law.—An employee can- 
not be held to have waived his rights 
under the maritime law, and to be 
relegated to the provisions of the 
workmen’s compensation law, by fail- 
ing to give written notice that he 
elects not to be subject to the provi- 
sions of that law, as required by a 
rule of the industrial board, adopt- 
ed in accordance with a provision of 
the act empowering it to adopt rules, 
since “it is beyond the power of the 
statute to interfere with a subject of 


federal law by placing employees en- 
gaged in interstate commerce under 
a state statute by a statutory pre- 
sumption. If the state cannot legis- 
late, surely the Industrial Board, a 
creation of the statute, cannot pro- 
mulgate rules referring to the same 
subject, and accomplish what the 
Legislature was forbidden to do.” 
Argentino v. F. Jarka Co., 214 N.Y.S. 
218, 221, 126 Misc. 816. 


. [b] “Basic case.’”—Southern Pac. 
Co. v. Jensen, 37 S.Ct. 524, 244 U.S. 
205, 207, 61 L.Ed. 1086, L.R.A.1918C 
451, Ann.Cas.1917E 900 [rev 109 N.E. 
600, 215 N.Y. 514, L.R.A.1916A 403, 


Ann.Cas.1916B 276] (so called in La 


Casse v. Great Lakes Engineering 
Works, 219 N.W. 730, 242 Mich. 454). 


71. Southern Paca Co. v. Jensen, 
87 SiCt. 524, 529,-244° US. 205, 6h Ee 
Ed. 1086, L.R.A.1918C 451, Ann.Cas. 
1917E 900 [rev 109 N.B. 600, 215 N. 
Y. 514, L.R.A.1916A ~403, Ann.Cas. 
1916B 276]. 


“Tt would be difficult, if not impos- 
sible, to define with exactness just 
how far the general maritime law 
may be changed, modified, or affect- 
ed by state legislation. That this 
may be done to some extent cannot be 
denied. . . . Well established is the 
rule that state statutes may not con- 
travene an applicable act of Congress 
or affect the general maritime law be- 
yond certain limits. . . . And plain- 
ly, we think, no such legislation is 
valid if it contravenes the essential 
purpose expressed by an act of Con- 
gress, or works material prejudice to 
the characteristic features of the gen- 
eral maritime law, or interferes with 
the proper harmony and uniformity 
of that law in its international and 
interstate relations. This limitation, 
at the least, is essential to the effec- 
tive operation of the fundamental 
purposes for which such law was in- 
eorporated into our national laws by 
the Constitution itself.” Southern 
Pac. Co. v. Jensen, supra. ° 


72. Riegel v. Higgins, 241 F. 718; 
The Fred HE. Sander, 212 F. 545; The 
Fred BH. Sander, 208 F. 724; Resigno 
v. F. Jarka Co., 162 N.E. 18, 248 N.Y. 


225; Warren v. Morse Dry Dock & 
Repair Co., 139. NB. 569, 235 NY. 


445 [cert den 43 $.Ct. 703, 262 U.S. 
(56, 67 | Lid. W217 15" Danielson. “vs 
Morse Dry Dock & Repair Co., 139 N. 
BH 567, 235 NY. 439s [cert den 43/°St 
Cte "7035 262) U.S). 756,67 ibid? £247); 
Christensen v. Morse Dry Dock & Re- 
pair Co., 214 N.Y.S. 732, 216 App.Div. 
274; Shaughnessy v. Northland S. S. 
Co., 162 P: 546;'548,°94 Wash. 825; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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compulsory,‘® displace the admiralty jurisdiction 
Other, and comparatively 
cases held that the judicial power of the 
United States is not exclusive of the jurisdiction of 
the state courts over remedies based on the common 
law, or on statutory developments thereof,*® that 
the remedies in admiralty and under a compensation 
act may exist coneurrently,*® and that in a proceed- 
ing in a state court the compensation act will be ap- 


of the federal courts.*4 
early, 


State v. Daggett, 151 P. 648, 87 Wash. 
253, L.R.A.1916A 446. 


The “evident spirit of the act . . 
points to a legislative intent to make 
the act applicable only to those rela- 
tions of employer and employee which 
are in the legislative control of the 
state untrammeled by the laws of 
the United States and the jurisdiction 
of the courts of the United States 
which might have the effect of ren- 
dering the privileges and immunities 
for which the act provides, unequal 
as between employers or unequal as 
between employees.” Shaughnessy 
v. Northland 8S. S. Co., supra. 


[a] Accident as tort.—‘‘While an 
award under the Workmen’s Compen- 
sation Law . is not made on the 
theory that a tort has been commit- 
ted, but that the statute giving the 
Commission power to make an award 
is read into and becomes a part of the 
contract of employment, it is never- 
theless true that, in order to deter- 
mine whether admiralty or state ju- 
risdiction controls the form of pro- 
cedure, the accident from which the 
injury proceeds is treated in the na- 
ture of a tort.’’ Lermond’s Case, 119 
A. 864, 865, 122 Me. 319. 


73. Kursa v. Overseas Shipping, 
Co., '217 N.Y.S. 194, 217 App.Div. 775. 


74. Lee v. W. & A. Fletcher Co., 4 
F.(2d) 3; Kim Hong v. The Claudine, 
4 Hawaii Fed. 717; Christensen v. 
Morse Dry Dock & Repair Co., 214 N. 
Y.S. 732, 216 App.Div. 274. 


75. State v. Daggett, 151 P. 648, 
87 Wash. 253, L.R.A.1916A 446. 


[a] In Porto Rico.—The constitu- 
tion has not been so far extended to 
Porto Rico as to render the substan- 
tive admiralty law of the United 
States applicable, and to preclude the 
application of the Porto Rican Work- 
men’s Compensation Act to maritime 
laborers. Lastra v. New York & Por- 
to Rico S. S. Co., 2 F.(2d) 812 [appeal 
dism 46 S.Ct. 106, 269 U.S. 536, 70 L. 
Ed. 400]. Contra Rodriguez v. Mer- 
cado & Sons, 28 Porto Rico 405. 


76.. Berton v. Tietjen, ete, Dry 
Dock Co., 219 &. 763 (New Jersey 
act); North Pacific S. S. Co. v. Indus- 
trial Ace. Commission of California, 
163 PB. 203, 174 Cal. 357;- North Pacif- 
ic S. S. Co, v. Industrial Commission, 
163 P. 199, 174 Cal. 346; Kennerson v. 


Thames Towboat Co., 94 A, 372, 89 
Conn. 367, L.R.A.1916A eer: Lind- 
strom v. Mutual SS. Cos 156 ot 


669, 132 Minn. 328, LROA1916D 93 


[a] Not a proceeding in rem.— 
“The contract [of employment] in 
question may be assumed to be a 
maritime one. That would give the 
admiralty court the right to take ju- 
risdiction over it. It could not take 
from our courts jurisdiction over a 
contract made in Connecticut by citi- 
zens of Connecticut, nor prevent its 
enforcement wherever it is operative 
by the procedure of the statute 
[state] of its origin. This contract 
is to be interpreted and enforced by 
the application of the same princi- 
ples accorded any contract. <A con- 
tract for work to, be done, or services 
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plied.7? 


to be performed, or goods to be deliv- 
ered, in a jurisdiction other than the 
place of contract is as enforceable in 
the State where the contract was 
made as in that where it was to be 
performed, unless the contract be 
against the law or the public policy 
of that jurisdiction, or its legal ma- 
chinery is inappropriate or inade- 
quate to its enforcement. Plainly 
this proceeding is a personal action, 
and not one in rem. The admiralty 
court has not exclusive jurisdiction. 
Knapp v. McCaffrey, 20 S.Ct. 824, 177 
U.S. 638, 44 L.Ed. 921; Manchester v. 
Massachusetts, 11 S.Ct. 559, 139 U.S. 
240, 35 L.Ed. 159; Schoonmaker v. 
Gilmore, 26 L.Ed. 95, 102 U.S. 118; 
Leon v. Galceran, 11 Wall. (U.S.) 
185, 20 L.Ed. 74; Belfast. v. Boon, 7 
Wall. (U.S.) 624, 19 L.Ed. 266; Hine 
v. Trevor, 4 Wall. (U.S.) 555, 18 L.Ed. 
451.”” Kennerson v. Thames Towboat 
Co., 94 A. 3%2, 89 Conn. 367, 372, L.R: 
A.1916A 436. 


[b] An action on policy issued 
under Workmen’s Compensation Act 
for accidental drowning on dredge 
upon navigable water is not one with- 
in exclusive admiralty jurisdiction of 
federal court. Southern Surety Co. 
Mig (Tex.Civ.App.) 199 S.W. 


77. North Pac. S. S. Co. v. Indus- 
trial Ace. Commission of California, 
163 P. 910, 174 Cal. 500; Lindstrom 
v. Mutual SS. Co., 156 N.W. 669, 132 
Minn. 328, 335, L.R.A.1916D 935. See 
Bages v. Standard Oil Co. of New 
York, 180 N.Y.S. 560, 562 (where the 
court said: “Could the plaintiff have 
an award under the Compensation 
Act?. There may be a liability under 
a state statute if the employer and 
employee are both residents of the 
state, although the accident occur 
on the high seas’’). 


But compare Schuede v. Zenith SS. 
Co., 216 F. 566 (holding that the Ohio 
Employers’ Liability Act was not ap- 
plicable to the case of a seaman em- 
ployed under a maritime contract, 
who was injured in the course of his 
employment). 


“Where liability is asserted in the 
courts of this state against the owner 
of a vessel of this state to redress a 
maritime tort, the question of wheth- 
er liability exists is to be determined 
by the common law of this state, as 
the same has been modified by the 
valid general statutes of the state, 
and, since the compensation act is 
now the law of this state, substituted 
for all common-law remedies before 
existing, that statute furnishes the 
rule upon which the liability and the 
extent of it are to be determined.”’ 
Lindstrom vy. Mutual SS. Co., supra. 


78. Fuentes v. Gulf Coast Dredg- 
ing Co., 54 F.(2d) 69; In re Spencer 
Kellog, 52 F.(2da) 129 [aff 48 F.(2d) 
311, and rev on other grounds 52 S.Ct. 
450, 285 U.S: 502]; Employers’ Lia- 
bility Assur. Corporation, Ltd., of 
London, England, v. Cook, 31 #.(2d) 
497 [cert den 50 S.Ct. 15]; Teahan v. 
Industrial Accident Commission, 292 
Peale timeline, 


79. Grant Smith-Porter Ship Co. v. 


[§ 54] b. Situations 
Compensation Acts. 
time law is not so exclusive as to prevent recovery 
under state compensation acts in all cases of acci- 
dents on navigable waters.*® 
tract in the performance of which the employee is 
injured is nonmaritime,’® or 
are,®° or his work is,*1 of that character, or where 
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within State Workmen’s 
It has been said that the mari- 


Thus, where the con- 


where his services 


Rohde, 42 S.Ct. 157, 257 U.S. 469, 66 
L.Ed. 321, 25 A.L.R. 1008; Los An- 
geles Shipbuilding & Drydock Co. v. 
Industrial Accident Commission of 
California, 207 P. 416, 57 Cal.App. 3523 
La Casse v. Great Lakes Engineering 


Works, 219 N.W. 730, 242 Mich. 454; 
Larsen v. Newburgh Shipyards, 192 
N.Y.S. 888, 199 App.Div. 797; Mc- 
Bride v. Standard Oil Co. of New 


York, 188 N.Y.S. 90, 196 App.Div. 822; 
Wildfeuer v. Miller & Gold, 188 N.Y. 
S. 81, 196 App.Div. 667. 


[a] Rule applied to: (1) Construc- 
tion of a vessel. Grant Smith-Porter 
Ship Co. v. Rohde, 42 S.Ct. 157, 257 U. 
S:) 469) 66° Hid. 32l, 25, Aa 10082 
(2) Employee of furniture dealers, 
delivering goods to a barge tied toa 
dock. Wildfeuer v. Miller & Gold, 188 
N.Y.S. 81, 196 App.Div. 667. (3) Ma- 
rine machinist installing machinery 
in a vessel under construction. Los 
Angeles Shipbuilding & Drydock Co. 
v. Industrial Accident Commission of 
California, 207 P. 416, 57 Cal.App. 352. 
(4) Pipe fitter’s helper working on the 
construction of a ship. Larsen v. 
Newburgh Shipyards, 192 N.Y.S. 888, 
199 App.Div. 797. (5) Truck’ driver 
loading merchandise from a vessel to 
a truck. McBride v. Standard Oil Co. 
of New York, 188 N.Y.S. 90, 196 App. 
Div. 822. 


80. Ex parte Havard, 100 So. 897, 
211 Ala. 605; Los Angeles Shipbuild- 
ing & Drydock Co. v. Industrial Ac- 
cident Commission of California, 207 
P. 416, 57 Cal.App. 352; Campsie v. 
Catton, Neill & Co., 26 Hawaii 737. 


[a] Rule applied to: (1) Grading 
and/or tallying lumber being unloaded 
from a barge. Ex parte Havard, 100 
So. 897, 211 Ala. 605. (2) Marine ma- 
chinist installing machinery in a ves- 
sel under construction. Los Angeles 
Shipbuilding & Drydock Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 207 P. 416, 57 Cal.App. 352. 


81. Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Accident 
Commission of California, supra; 
Wooley v. E. M. Wichert Co., 118 A. 
765, 275 Pa. 167; Lumbermen’s Re- 
ciprocal Ass’n v. Adcock, (Tex.Civ. 
App.) 244 S.W. 645. See Employers’ 
Liability Assur. Corp., Limited, of 
London, England v. Industrial Acci- 
dent Commission, 171 P. 935, 936, 177 
Cal. 771 (holding that “the maritime 
jurisdiction does not extend to claims 
arising out of work done (prior, at 
least, to the launching of the hull) 
in the construction of vessels,” and 
applying the state workmen’s, com- 
pensation Act). 


fa]. Rule applied to: (1) Fireman 
on a derrick boat, used in the erection 
of a wall on land. Wooley v. E. M. 
Wicherer Con TabAn Toomey Comloaen noe 
(2) Marine ‘machinist installing ma- 


chinery in a vessel under construc- 
tion. Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Accident 


Commission of California, 207 P. 416, 

ou CalApp, sp2e 4 '(3)) Opération of a 

raising boat, used to raise sunken 

logs. Lumbermen’s Reciprocal Ass’n 

Tggaidoocks (Tex.Civ.App.) 244 S.W. 
De 


[ob] In Washington (1) “the 1919 
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the employment is nonmaritime*? or has no direct re- 
lation to commerce or navigation generally** or to 
interstate or foreign commerce or navigation,®* or 
where the tort is nonmaritime,®® even though the 
employee at the time of his injury was working un- 
der a maritime contract,®* or where there is no mari- 
time tort,8” the state compensation act applies, as 
it does where the employee, when injured, was not 
engaged in a maritime transaction 


amendment (Laws 1919, p. 134) clear- 
ly provides, and was intended to pro- 
vide, that where the pay roll can be 
clearly separated and distinguished, 
that substantial part representing 
work performed upon Jand shall be 
under the provisions of the act, while 
that not clearly separable and dis- 
tinguishable shall fall under other 
remedies authorized by law. In other 
words... to any extent that it is 
elearly separable and distinguishable, 
the pay roll shall be so separated and 
distinguished.” McEachran v. Roths- 
child & Co., 241 P. 969,°970, 237 P. 


711, 135 Wash. 260 (holding further } 


that, “if it is practical to keep an ac- 
curate check of the time and pay roll 
of a stevedore who works alternately 
on shore and on navigable water, that 
must be done under the 1919 amend- 
ment’). (2) Under the amendment, 
where the pay roll of a stevedore 
whose work was entirely on land was 
not only separable, but was separat- 
a from that of other employees 
whose work was on a ship, and his 
employer paid a premium for his 
work to the department of industrial 
imsurance, which was accepted and re- 
tained, the employee is within the 
act. Scott v. Department of Labor 
and Industries, 228 P. 1013, 130 Wash. 
598. (3) Prior to the amendment, 
where a company engaged in dredging 
had employees who worked partly on 
the vessel and partly on land, “the 
Tadustrial Insurance Commission 

. . [was] entitled to a collection 
of premiums for such time as those 
employees .. [were] engaged in 
work upon the land, and . . [was] 
not entitled to receive premiums rep- 
resenting the time that they... 
[were] without the protection of the 
act and subject to the rules of admir- 
alty jurisdiction.” Puget Sound 
Bridge & Dredging Co. yv. Industrial 
Ins. Commission, 177 P. 788, 790, 105 
Wash. 272. 


g2. U.S—Ketchikan Lumber & 
Shingle Co. v. Bishop, 24 F.(2d) 63. 


Ala.—Ex parte Rosengrant, 104 So. 
409, 213 Ala. 202 [aff 47 S.Ct. 454, 273 
U.S. 664, 71 L.Ed. 829]; Ex parte Hav- 
ard, 100 So. 897, 211 Ala. 605. 


Cal.—Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Accident 
Commission of California, 207 P. 416, 
57 Cal.App. 352. 


Hawaii.—Campsie v. Catton, Neill & 
Co., 26 Hawaii 737. ; 


Ind.—Johnson v. Swonder, 150 N.E. 
615, 84 Ind.App. 155. 


N.Y.—Larsen v. Newburgh Ship- 
yards, 192 N.Y.S. 888, 199 App.Div. 
797; Riedel v. Mallory S.S. Co., 188 N. 
Y.S. 649, 196 App.Div. 794. 


Pa.—Wooley v. E. M. Wichart Co., 
118 A. 765,-275 Pa. 167. 


Tex.—Lumbermen’s Reciprocal 
ae v. Adcock, (Civ.App.) 244 S.W. 
645. 


Wash.—Zahler v. Department of 
Labor & Industries, 217 P. 55, 125 
Wash. 410. 


“The eontract being nonmaritime, 


WORKMEN’S COMPENSATION ACTS 


;°8 likewise, it 


the parties must be deemed to have 
entered into it with the knowledge 
that the law has attached to their re- 
lation of master and servant an ob- 
ligation to pay the statutory compen- 
sation for any injury which may_ be 
received in the course of the employ- 
ment.” Los Angeles Shipbuilding & 
Drydock Co. v. Industrial Acc. Com- 
mission of California, 207 P. 416, 418, 
57 Cal.App. 352. 


[a] Effect of occasional maritime 
work.—‘‘In the instant case the con- 
tract of employment created the com- 
mon-law relation of master and serv- 
ant in respect to a nonmaritime serv- 
ice. That the servant as an incident 
of such employment occasionally per- 
formed maritime work and at the time 
of his injury.wasso engaged is im- 
material. His contract was not there- 
by converted into a maritime con- 
tract. It remained nonmaritime.”’ 
Campsie v. Catton, Neill & Co.,’ 26 
Hawaii 737, 754. 


[b] Rule applied to: (1) Carpen- 
ter working on the construction of a 
ship. Zahler v. Department of Labor 
& Industries, 217 P. 55, 125 Wash. 410. 
(2) Employment in a mattress and 
upholstering factory, incidentally in- 
volving upholstering a speed boat 


used in the business. Johnson v. 
Swonder, 150 N.E. 615, 87 Ind.App. 
155. (3) Fireman on a derrick boat, 


used in the erection of a wall on land. 
Wooley v. EH. M. Wichert Co., 118 A. 
765, 275 Pa. 167. (4) Grading and/or 
tallying lumber being unloaded from 
a barge.’ Ex parte Rosengrant, 104 
So. 409, 213 Ala. 202 [aff 47 S.Ct. 454, 
273 U.S. 664, 71 L.Ed. 829]; Ex parte 
Havard, 100 So. 897, 211 Ala. 605. (5) 
Machinist and floorwalker in machine 
shops. Campsie v. Catton, Neill & 
Co., 26 Hawaii 737. (6) Marine ma- 
chinist installing machinery in a ves- 
sel under construction. Los Angeles 
Shipbuilding & Drydock Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 207 P. 416, 57 Cal.App. 352. 
(7) Operation of a raising boat, used 
to raise sunken logs. Lumbermen’s 
Reciprocal Ass’n v. Adcock, (Tex.Civ. 
App.) 244 S.W. 645. (8) Pipe fitter’s 
helper working on the construction of 
a ship. Larsen vy. Newburgh Ship- 
yards, 192 N.Y.S. 888, 199 App.Div. 
197. (9) Watchman ona pier. Riedel 
v. Mallory S.S. Co., 188 N.Y.S. 649, 196 
App.Div. 794. 


83. U.S.—Grant Smith-Porter Ship 
Co. v. Rohde, 42° S.Ct. 157, 257 U.S. 
469, 66 L.Ed. 321, 25 A.L.R. 1008. 


Ala.—Ex parte Rosengrant, 104 So. 
409, 213 Ala. 202 [aff 47 S.Ct. 454, 273 
U.S. 664, 71 L.Ed. 829]; Ex parte 
Havard, 100 So. 897, 211 Ala. 605. 


Cal.—City of Oakland v. Industrial 
Accident Commission of State of Cal- 
ifornia, 244 P. 353, 198 Cal. 273; Los 
Angeles Shipbuilding & Drydock Co. 
v. Industrial Accident Commission of 
California, 207 P. 416, 57 Cal.App. 352. 


Ga.—Travelers’ Ins. Co. v. Bacon, 
119 S.E. 458, 30 Ga.App. 728. 


Ind.—Johnson v. Swonder, 150 N.E. 
615, 84 Ind.App. 155. 
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covers a claimant who is not shown to be within the 
maritime law or Seaman’s Act,°® and an employee 
injured in an accident which was initiated and con- 
summated on land,®® or was located on land,®* or 
did not end, though it began, upon navigable wa- 
ters,°? or began, though it did not end, on land,°* or 
whose work was wholly on land,®* or whose cause 
of action arose on land,®® or who was injured on a 


N.J.—Bockhop v. Phoenix Transit 
Co., 117 A. 624, 97 N.J.Law 514. 


Pa.—Wooley v. E. M. Wichert Co., 
118 A. 765, 275 Pa. 167. 


Tex.—Millers’ Indemnity Under- 
writers v. Boudreaux, (Commn.App.) 
261 S.W. 137. [aff 46 S.Ct. 194, 270 U. 
S. 59, 70 L.Ed. 470--and aff (Civ.App.) 
245 S.W. 1025]; Seuthern Surety Co. 
v. Crawford, 274 S.W. 280 (Tex. 
Civ.App.) [cert den 46 S.Ct. 353, 270 
U.S. 655, 70 L.Ed. 783]; Lumbermen’s 
Reciprocal Ass’n_ v..Adcock, (Civ. 
App.) 244 S.W. 645. 


Wash.—Eclipse Mill Co. v. Depart- 
ment of Labor and Industries, 251 P. 
130, 141 Wash. 172. 


84. Balestrere v. Industrial Acci- 
dent Commission, (Cal.) 266 P. 968; 
London Guarantee & Accident Co. v. 
Industrial Accident Commission, 
(Cal.) 265 P. 825; State v. Duffy, 148 
N.E. 572, 113 Ohio St. 96. 


85. Netherlands American Steam 
Nav. Co. v. Gallagher, 282 F. 171; 
Rorvik v. North Pacific Lumber Co., 
195 PB. 163, 99 Or. 58-[Laff reh 190 P. 
331, 99 Or. 58]. 


86. Netherlands American Steam 
Nav. Co. v. Gallagher, 282 F. 171; 
Rorvik v. North Hegiae Lumber Co., 
195. P. 163,599 <Or. 53) [aft *reh 71900. 
331, 99 Or. 58]. 


87. Egan v. Morse Dry Dock & 
Repair Co., 212 N.Y.S. 56, 214 App. 
Div. 226; McBride v. Standard Oil Co. 
of New York, 188 N.Y.S. 90, 196 App. 
Div. 822. 


88. McBride v. Standard Oil Co. of 
ret York, 188 N.Y.S. 90, 196 App.Div. 


[a] Rule applied to truck driver 
loading merchandise from a vessel 
to a truck. McBride v. Standard Oil 
Co. of New York, 188 N.Y.S. 90, 196 
App.Div. 822. 


89. Woodworth v. Industrial Acci- 
dent Commission, (Cal.) 16 P.(2d) 302. 


90. Union Oil Co. v. Industrial Ac- 
cident Commission, (Cal.) 295 P. 513. 


91. London Guarantee & Accident 
Co. v. Marine Repair Corporation, 195 
N.Y.S. 492; Shea v. State Industrial 
Accident Commission, (Or.) 247 P. 
770; Lawton v. Diamond Coal & Coke 
Co.,, 115) As 8865) 27:2) Pa. 74. 


92. Lermond’s Case, 119 A. 864, 122 
Me. 319. 
93. T. Smith & Son v. Taylor,- 48 


S:Ct. 228, 276 U:S..179, -72 Ta. bd. .520;5 
Atlantic Coast Shipping Co. v. Roy- 
ster, 129 A. 668, 148 Md. 443; Scott v. 
Department of Labor and Industries, 
228 P. 1013, 180 Wash. 598. 


94. Scott v. Department of Labor 
and Industries, stpra; Puget Sound 
Bridge & Dredging Co. v. Industrial 


Ins. Commission, 177 P. 788, :105 
Wash. 272. 
95. T. Smith & Son v. Taylor, 48 


S.Ct. 1228, 276. U.S. 179) 72) Libbals520: 
White v. J. P. Florio, 126 So. 452, 12 
La.App. 508. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dock,®* or while unloading a cargo from a vessel 
Such aets have been broadly 
held to apply where the matter is of purely local con- 
cern®*’ and the regulation of the relation of employ- 
er and employee by such acts works no material prej- 
udice to any characteristic feature of the general 
maritime law,®® or does not interfere with the essen- 
tial uniformity or harmony of the general maritime 
law in its international and interstate relations. 


moored at a pier.?* 


96. State Industrial Commission v. 
Nordenholt Corporation, 42 S.Ct. 473, 
259 U.S. 263, 66 L.Ed. 933, 25 A.L.R. 
1013 [rev 134 N.E. 549, 232 N.Y. 507]; 
Walsh y. Atlantic Stevedoring Co., 204 
N.¥Y.S. 77, 208 “App.Div. 822. Tracy 
v. Eastern Loading Corporation, 195 
N.Y.S. 83, 202 App.Div. 811. 


97. Cox y. Murphy, 11 Pa.Dist.& 
Co. 72. 


98. Sunny Point Packing Co. v. 
Faigh, 63 F.(2d) 921; Merchants’ & 
Miners’ Transp. Co. v. Norton, 32 F. 
(2d) 513; In re Famous Players Las- 
Ky Corporation, 30 F.(2d) 402; Colon- 
na’s Shipyard v. Lowe, 22 F.(2d) 843. 
See Union Oil Co. v. Pillsbury, 63 F. 
(2d) 925, 926 (holding ‘‘that there is 
admiralty jurisdiction in tort does 
not necessarily preclude state com- 
pensation proceedings if the facts 
present a ‘local’ matter’). And see 
cases infra note 2. 


$9. U.S.—Sultan Ry. & Timber Co. 
v. Department of Labor & Industries, 
48°S,.Ct. 505; 274 UsS. 135, (72) Ld. 
820 [aff 251 P. 130, 141 Wash. 172]; 
Millers’ Indemnity Underwriters v. 
Brand, 46 S.Ct. 194, 270 U.S. 59, 70 L. 
Ed. 470 [aff (Tex.Commn.App.) 261 S. 
W. 137, (aff (Tex.Civ.App.) 245 S.W. 
1025) and foll State Industrial Board 
of The State of New York v. Terry 
& Tench Co., 47 S.Ct. 90 (rev 206 N.Y. 
S. 925, 211 App.Div. 85, and cert gr 
46 S.Ct. 107, 269 U.S. 548, 70 L.Ed. 
405)]; State Industrial Commission 
of State of New York v. Nordenholt 
Corporation, (42. S.Ct. 473, 259° US. 
263, 66 L.Hd. 933, 25 A.L.R. 1013 [rev 
134 9N Bi 549; 9232 N.Y. 5073) Grant 
Smith-Porter Ship Co. v. Rohde, 42 S. 
Ct. 157, 257 U.S. 469, 66 L.Ed. 321, 25 
A.L.R. 1008; L’Hote v. Crowell, 54 
F.(2d) 212 [rev on other grounds 52 
S.Ct. 499, 286 U.S. 528]; Fuentes v. 
Gulf Coast Dredging Co., 54 F.(2d) 
69; Employers’ Liability Assur. Cor- 
poration, Ltd., of London, England, 
31 F.(2d) 497 [cert den 50 S.Ct. 15]; 
United Dredging Co. v. Lindberg, 18 
F.(2d) 4538; Lindberg v. Southern 
Casualty Co., 15 F.(2d) 54; Jordan v. 
Fredrick Leyland & Co., 7 F.(2d) 386; 
Netherlands American Steam Nav. 
Co. v. Gallagher, 282 F. 171. 


Ala.—Ex parte Havard, 100 So. 897, 
211 Ala. 605. 


Cal.—Teahan v. Industrial Accident 
Commission, 292 P. 120; Balestrere v. 
Industrial Accident Commission, 266 
P. 968; Alaska Packers’ Ass’n v. In- 
dustrial Accident Commission, 253 P. 
920, 200 Cal. 579 [aff 48 S.Ct. 346, 276 
U.S. 467, 72 L.Ed. 656]; City of Oak- 
land v. Industrial Accident Commis- 
sion of State of California, 244 P. 353, 
198 Cal. 273. 


Ga.—Maryland Casualty Co. v. 
Grant, 150 S.E. 424, 169 Ga. 325 [rev 
146 S.E. 492, 89 Ga. App. 285]; Trav- 
elers’ Ins. Co. v. Bacon, 119 S.E. 458, 
30 Ga.App. 728. 


Hawaii.—Campsie v. Catton, Neill 
& Co., 26 Hawaii 737. 


Ind.—Johnson y. Swonder, 150 N.E. 
615, 84 Ind. 155. 


Md.—Atlantic Coast Shipping Co. v. 
Royster, 129 A. 668, 148 Md. 443. 
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state law.? 


principles above 
while engaged in 


An | tract,* the state 


Mass.—In re Herbert’s Case, 186 N. 
BE. 554; Dowd’s Case, 163 N.E. 869; 
Toland’s Case, 155 N.E. 602; Gillard’s 
Case, 138 N.E. 384, 244 Mass. 47. 


Mich.—La Casse v. Great Lakes 
Engineering Works, 219 N.W. 730, 242 
Mich. 454. 


N.J.—Bockhop y. Phoenix Transit 
Co., 117 A. 624, 97 N.J.Law 514. 


N.Y.—Madderns v. Fox Film Cor- 
poration, 200 N.Y.S. 344, 205 App.Div. 
791 [aff 143 N.E. 764, 237 N.Y. 614]; 
Lumber Mut. Casualty Ins. Co. of 
New York v. Edward A. Thompson, 
Inc., 235 -N.Y.S. 646, 134 Mise. 370. 
See Fitzgerald v. Harbor Lighterage 
COM PISS CENCE isan Oh Meee UNG Vn io ce 
(where the court said: ‘‘Maritime ju- 
risdiction is established both by the 
locus of the accident .. .,. and by 
the nature of the work. , ... When 
the first of these grounds of jurisdic- 
tion is present without the second, 
there is room for the contention that 
the Workmen’s Compensation Act of 
the state can be applied ‘without ma- 
terial prejudice to any characteristic 
ease of the general maritime 
law’ ’’). 


Ohio.—Tyler v. Industrial Commis- 
sion, 158 N.E. 586; State v. Duffy, 
148 N.E. 572, 113 Ohio St. 96. 


Or.—Mark vy. Portland Gravel Co., 
278 P. 986; West v. Kozer, 206 P. 542, 
104 Or. 94. 


Pa.—Hiles v. Hecla Coal & Coke Co., 
145 A. 603, 296 Pa. 34. 


Tex.—Independence Indemnity Co. 
v. Mansfield, (Civ.App.) 2 S.W.(2d) 
547; Southern Surety Co. v. Craw- 
ford, (Civ.App.) 274 S.W. 280 [cert 
den 46 S.Ct. 358, 270 U.S. 655, 70 L. 


Ed. 783]; Lumbermen’s Reciprocal 
nine v. Adcock, (Civ.App.) 244 S.W. 
645. 


Va.—Johnson vy. T. G. Elliott, Ine., 
146 S.E. 298. 


Wash.—Eclipse Mill Co. v. Depart- 
ment of Labor & Industries, 251 P. 
130, 141 Wash. 172; Scott v. Depart- 
ment of Labor & Industries, 228 P. 
10138, 130 Wash. 598. 


[a] “Nothing short of a specific 
agreement between the parties, prior 
to the injury, to make the Compensa- 
tion Law the measure of their re- 
spective rights and obligations . . 
can be sufficient to allow any local 
law to work material prejudice to the 
characteristic features of the general 
maritime law, or interfere with the 
proper harmony and uniformity of 
that law in its international and in- 
terstate relations.” Jordan v. Fred- 
rick Leyland & Co., 7 F.(2d) 386, 392. 


{b] Teading case.—Grant Smith- 
Porter Ship Co. v. Rohde, 42 S.Ct. 157, 
Pel eae 469, 66 L.Ed. 321, 25 A.L.R. 


1. U.S.—Northern Coal & Dock Co. 
v. Strand, 49 S.Ct. 88, 278 U.S. 142, 
73 L.Ed. 232 [rev 213 N.W. 658, 198 
Wis. 515]; Sultan Ry. & Timber Co. 
v. Department of Labor & Industries, 
48 S.Ct. 505, 277 U.S..135, 72 L.Ed. 820 
Laff 251 P. 130, 141 Wash. 172]; Alas- 
ka Packers’ Ass’n vy. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 48 S.Ct. 346, 276 U.S. 467, 72 
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injury oceurring in the performance of a nonmari- 
time contract on navigable waters has been said to 
_be a prima facie local and within the operation of the 


[§ 55] c. Situations Not within State Workmen’s 
Compensation Acts. 


In accordance with the general 
stated,* if an employee is injured 
the performance of a maritime con- 
has no jurisdiction,® and the state 


L.Ed. 656. [aff 253 P. 926, 200 Cal. 
579]; Grant Smith-Porter Ship Co. v. 
Rohde, 42.S.Ct. 15%, 257 UsS. 2469, Sy 
L.Ed. 321, 25 A.L.R. 1008; Jordan! 

Fredrick Leyland & Co., 7 F.(2d) 388. 


Ala.—Ex parte Havard, 100 So. 897, 
211 Ala. 605. 


Cal.—Teahan v. Industrial Accident 
Commission, 292 P. 120 United 
Dredging Co. v. Industrial Accident 
Commission, 267 P. 763; Balestrere vy. 
epdus trap Accident Commission, 266 

. 968, 


Ga.—Maryland Casualty Co. v. 
Grant, 150 S.E. 424, 169 Ga. 325 [rev 
146 S.E. 792, 39 Ga.App. 285]; Travel- 
ers’ Ins. Co. v. Bacon, 119 S.E. 458, 30 
Ga.App. 728. 


Hawaii.—Campsie v. Catton, 
& Co., 26 Hawaii 737. 


Ind.—Johnson v. Swonder, 150 N.E. 
615, 84 Ind.App. 155. 


Md.—Atlantie Coast Shippine Co. 
yv. Royster, 129 A. 668, 148 Md. 443. 


Mass.—Gillard’s Case, 138 N.E. 384, 
244 Mass. 47. 


Mich.—La Casse .v. Great Lakes 
Engineering Works, 219 N.W. 730, 242 
Mich. 454. 


N.Y.—Madderns v. Fox Film Cor- 
poration, 200 N.Y.S. 344, 205 App.Div. 
791 [aff 143 N.E. 764, 237 N.Y. 6144; 
Lumber Mut. Casualty Ins. Co. of 
New York v. Edward A. Thompson, 
Inc:, (235 N. Y.S..646; +134 °oMise;, 370: 


Ohio.—State v. Duffy, 148 N.E. 572, 
113 Ohio St. 96. 


Or.—Mark v. Portland Gravel Co., 
278 P. 986;.. West v. Kozer, 206 P. 
542, 104 Or. 94. 


Pa.—Hiles v. Hecla Coal & Coke 
Co., 145 A. 603, 296 Pa. 34. 


Tex.—Southern Surety Co. v. Craw- 
ford, (Civ.App.) 274 S.W. 280 [cert 
dén' 46. S.Ct. 353, 270 US. 655, 70 EE. 
Ed. 783]. 


Va.—Johnson v. T. G. Elliott, Ine., 
146 S.E. 298. 


Wash.—Eclipse Mill Co. y. Depart- 
ment of Labor & Industries, 251 P. 
130, 141 Wash. 172. 


2. La Casse v. Great Lakes Engi- 
neering Works, 219 N.W. 730, 242 
Mich. 454. 


3. See supra § 53 text and notes 
68-74. 


4. What constitutes maritime con- 
tract see Admiralty §§ 66—91. 


5. Tallac Co. v. Pillsbury, 168 P. 
17, 176 Cal. 236; Legendre v. Barker, 
5 La.App. 618; Newham y. Chile Ex- 
ploration Co., 133 N.E. 120, 232 N.Y. 
37, 25 A.L.R. 1018 [Lrearg den 138 N.E. 
437, 234 ‘NOY. b3tI; Keator v. Mfg. 
Co., 120 N.E. 56, 224 N.Y. 540 mem; 
Anderson v. Lighterage Co., 120 N.B. 
55, 224 N.Y. 5839 mem; Doey v. How- 
land. Co.:,. Inc, 120 N.B. 53,224 (NGY. 
30; Newman v. Robins Dry Dock & - 
Repair Co., 1938 N.Y.S. 59, 201 App.Div. 
861 [rev 192 N.Y.S. 687, 117 Misc. 
426]; Zampiere v. William Spencer & 
Son Corporation, 185 N.Y.S. 639, 194 
App.Div. 576 [rev 183 N.Y.S. 939, 193 
App.Div. 920]; Zahler v. Department 
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workmen’s compensation act does not apply,® nor 
does it apply to a claim arising out of a maritime 


of Labor and Industries, 217 P. 55, 
125 Wash. 410. See Beyerle v. Indus- 
trial Accident Commission of Cali- 
fornia, (Cal.) 241 P. 894, 896 (holding 
that “the contract included a matter 
of a maritime nature, and hence . . . 
admiralty jurisdiction would prevail” 
as against that of the industrial acci- 
dent commission). 


6. Cal.—Tallac v. Pillsbury, 168 P. 
17, 176 Cal. 236. 


ha.— Jones, v. Crescent City (Ice 
Mfg. Co., 110 So. 182, 162 La. 151; 
Lawson v. New York & P. R. S. Co., 
$6 So. 815, 148 Lia. 290; Legendre v. 
Barker, 5 La.App. 618; Meyers v. 
Hankins Brothers, 5 La.App. 190. 


Mich.—La Casse v. Great Lakes En- 
gineering Works, 219 N.W. 730, 242 
Mich. 454; Thornton v. Grand Trunk- 
Milwaukee Car Ferry Co., 168 N.W. 
410, 202 Mich. 609. 


N.Y.—Danielson v. Morse Dry Dock 
& Repair Co., 139 N.E. 567, 235 N.Y. 
439 [cert den 43 S.Ct. 703, 262 U.S. 
756, 67 L.Ed. 1217]; Newham v. Chile 
Exploration Co., 133 N.E. 120, 232 N. 
Y. 37, 25 A.L.R. 1018 [rearg den 138 
NIB 487, 234 N.Y. 537192 Keatorsw. 
Rock Plaster Mfg. Co., 120 N.E. 56, 
924 N.Y. 540 mem; Anderson v. John- 
son Lighterage Co., 120 N.H. 55, 224 
N.Y. 539 mem; Doey v. Howland Co., 
Inc., 120 N.E. 53, 224: N.Y.’ 30; De 
Gaetano v. Merritt & Chapman Der- 
rick & Wrecking Co., 196 N.Y.S. 573, 
203 App.Div. 259; Liverani v. John T. 
Clark & Son, 176 N.Y.S. 725. 


Tex.—Bell v. Southern Casualty Co., 
(Civ.App.) 267 S.W. 531. 


Va.—Johnson v. G. T. Elliott, Inc., 
146 S.E. 298, 152 Va. 121. 


Wash.—Zahler v. Department of 
Labor & Industries, 217 P. 55, 125 
Wash. 410. 


[a] Rule applied to: (1) Burner 
for a dry dock and repair company. 
Danielson v. Morse Dry Dock & Re- 
pair Co., 139 N.E. 567, 235 N.Y. 439. 
(2) Carpenter repairing a ship. La 
Casse v. Great Lakes Engineering 
Works, 219 N.W. 730, 242 Mich. 454. 
(3) Carpenter whose employer had a 
contract to repair a vessel. Doey v. 
Howland Co., Inc., 120 N.E. 53, 224 N. 
Y. 30. (4) Carpenter working on the 
construction of a ship. Zahler v. De- 
partment of Labor and Industries, 217 
P. 55, 125 Wash. 410. (5) Chief engi- 
neer. Legendre v. Barker, 5 La.App. 
618. (6) Coal passer. Thornton v. 
Grand Trunk-Milwaukee Car Ferry 
Co., 168 N.W. 410, 202 Mich. 609. .(7) 
Diver. De Gaetano v. Merritt & Chap- 
man Derrick & Wrecking Co., 196 N. 
Y.S. 573, 203 App.Div. 259. (8) Em- 
ployee of an ice company, loading ice 
on a vessel as part of its necessary 
supplies. Jones v. Crescent City Ice 
Mfg. Co., 110 So. 182, 162 La. 151. (9) 
Laborer on a ferryboat. Meyers v. 
Hankins Brothers, 5 La.App. 190. 
(10) Longshoreman loading a vessel. 
Anderson v. Johnson Lighterage Co., 
120 N.E. 55, 224 N.Y. 589 mem; Bell 
v. Southern Casualty Co., (Tex.Civ. 
App.) 267 S.W. 531. (11) Longshore- 
man unloading a steamship. Lawson 
v. New York & P. R. S. Co., 86 So. 815, 
148 La. 290. (12) Second mate of a 
steamer. Tallac v. Pillsbury, 168 P. 
aed ONO Alena oo. 


{[b} Contracting according to com- 
pensation law.—The fact that the 
parties thought that their rights and 
liabilities were fixed by the state com- 
pensation law, and not by maritime 
laws, and contracted accordingly, “is 
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entitled to weight, but cannot of it- 
self take from admiralty jurisdiction 
in proper cases. This Congress can- 
not do, and certainly individuals can- 
not.’ Johnson v. G. T. Elliott, Inc., 
146 S.H. 298, 303, 152 Va. 121. 


7. U.S.—Employers’ Liability As- 
surance Corp., Ltd. v. Cook, 50 S.Ct. 
308, 281 U.S. 233, 74 L.Ed. 823; Peters 
v. Veasey, 40 S.Ct. 65, 251 U.S. 121, 
64 L.Ed. 180 [rev 77 So. 948, 142 La. 
1012]; Southern Pac. Co. v. Jensen, 
87° SiCte 524; 244°U.S. 205, 6f bd. 
1086, L.R.A.1918C, 451, Ann.Cas.1917E 
900 [rev 109 N.E. 600, 215 N.Y. 514, L. 
R.A.1916A 403, Ann.Cas.1916B 276]; 
Great Lakes Dredge & Dock Co» v. 
Brown, 47 F.(2d) 265; Merchants’ 
& Miners’ Transp. Co. v. Norton, 32 
F.(2d) 513; In re Famous Players 
Lasky Corporation, 30 F.(2d) 402; 
Barrett v. Macomber & Nickerson Co., 
253 EF. 205. 


Cal.—Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Accident 
Commission, 218 P. 563, 191 Cal. 770 
[cert den 44 S.Ct. 230, 263 U.S. 722, 
68 L.Ed. 525]. 


Hawaii—Campsie v. Catton, Neill 
& Co.,. 26 HawaiiS737. ~ 


Ky.—Lee v. Licking Valley Coal 
Digger Co., 273 S.W. 542, 209 Ky. 780. 


La.—Dawson vy. Jahncke Dry Docks, 
137 So. 376; Gray v. New Orleans Dry 
Dock & Shipbuilding Co., 84 So. 109, 
146 La. 826 [error dism 41 S.Ct. 216, 
254 U.S. 617, 65 L.Ed. 441. 


Mich.—-Fopper v. Peter J. Fase & 
Co., 188 N.W. 541, 219 Mich. 136. 


Minn.—Soderstrom v. Curry & 
Whyte, 173 N.W. 649, 143 Minn. 154. 


N.J.—O’Brien v. Det Forende Dam- 
phibs Selskab, 109 A. 517, 94 N.J. 
Law 244. 


N.Y.—Mangieri v. Olin J. Stephens, 
Inc., 184 N.E. 586, 232 N.Y. 596 [rearg 
den 138 N.E. 437, 234 N.Y. 538]; Nor- 
man v. Merritt & Chapman Derrick 
& Wrecking Co., 193 N.Y.S. 195, 200 
App.Div. 360; Kennedy v. Cunard S. S. 
Co., 189 N.Y.S. 402, 197 App.Div. 459; 
Campoccia v. Panama R. Co., 182 N. 
Y.S. 807 [setting aside order on rearg 
181 N.Y.S. 14, 110 Misc. 116]. 


Wash.—Roswall v. Grays Harbor 
Stevedore Co., 231 P. 934, 132 Wash. 


274; Zahler v. Department of Labor 
& Industries, 217 P. 55, 125 Wash. 
410; Shaughnessy v. Northland SS. 


Co., 162 P. 546, 94 Wash. 325. 


_Wis.—Neff v. Industrial Commis- 
sion of Wisconsin, 164 N.W. 845, 166 
Wis. 126. 


[a] Rule applied to: (1) Carpen- 
ter repairing a vessel in dry dock. 
Gray vy. New_Orleans Dry Dock & 
Shipbuilding Co., 84 So. 109, 146 La. 
826 [error dism 41 §.Ct. 216, 254 U.S. 
617, 65 L.Ed. 441]. (2) Dredger deck 
hand and launch operator. Zurich 
General Accident & Liability Ins. Co. 
v. Industrial Accident Commission, 
218 P. 563, 191 Cal. 770 [cert den 44 S. 
Ct 230; 263 "U:S) 7%22;° 68 Lh, Hae 525]. 
(3) Employee assisting in inspecting 
a dry-docked vessel in order to bid on 
making repairs. Dawson v. Jahncke 
Dry Docks, 137 So. 376, 18 La.App. 11. 
(4) Fisherman. Foppen vy. Peter J. 
Fase & Co., 188 N.W. 541, 219 Mich. 
136. (5) Laborer on coal barge. Lee 
v. Licking Valley Coal Digger Co., 
273 S.W. 542, 209 Ky. 780. (6) Labor- 
er pulling a coal boat with a line 
along a slip to a dock. Mangieri y. 
Olin J. Stephens, Inc., 1384 N.E. 586, 
232 N.Y. 596 [rearg den 138 N.E. 437, 
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employment’ directly connected with navigation and 
commerce,® the state having no jurisdiction,® or out 


234, IN. Ys sdosle (7) Longshoreman 
loading a steamship. Kennedy v. 
Cunard S. S. Co., 189 N.Y.S., 402, 197 
App.Div. 459. (8) Longshoreman un- 
loading a steamship. Peters vy. Vesey, 
40 S.Ct. 65, 251 U.S. 121, 64 L.Ed. 180 
[rev 77 So. 948, 142 La. 1012]. (9) 
Night watchman on a derrick lighter. 
Norman v. Merritt & Chapman Der- 
rick & Wrecking Co., 193 N.Y.S. 195, 
200 App.Div. 360. (10) Sailor repair- 
ing a boat. Neff v. Industrial Com- 
mission of Wisconsin, 164 N.W. 845, 
166 Wis. 126. (11) Seaman. In re 
Famous Players Lasky Corporation, 
30 F.(2d) 402. (12) Stevedore assist- 
ing in loading a vessel. Roswall v. 
Grays Harbor Stevedore Co., 231 P. 
934, 182 Wash. 274. (138) Unloading 
a ship. Shaughrssy v. Northland 
S. S. Co., 162 P. 546, 94 Wash. 325. 


[b] In Missouri a provision of the 
Workmen’s Compensation Act that it 
“shall apply to all cases within its 
provisions except those exclusively 
covered by any federal law,’ when 
read in connection with USCA tit 46 
§ 688, relating to recovery for injury 
to or death of seaman, shows the 
legislative intention to refuse to at- 
tempt to assume jurisdiction in such 
cases, and to refrain from invading 
the federal jurisdiction, in recogni- 
tion of the fact that “proceedings un- 
der [a] state compensation act for 
compensation to one injured in mari- 
time employment on navigable wa- 
terway of [the] United States [are] 
absolutely void.” Pfister v. Badgett 
Const. Co., 65 S.W.(2d) 137, 138. 


8. Northern Coal & Dock Co. v. 
Strand, 49 S.Ct. 88,.278 U.S. 142, 73 
L.Ed. 232 [rev 213 N.W. 658, 193 Wis. 
515]; Union Oil Co. v. Pillsbury, 63 
F.(2d) 925; Marylarmd Casualty Co. v. 
Grant, 150 S.H. 424, 169 Ga. 325 [rev 
146 S.E. 792, 39 Ga.App. 285]; In re 
Wolf’s Case, (Mass.) 189 N.E. 85; 
Dowd’s Case, 163 N.E. 869, 265 Mass. 
268; State v. Duffy, 149 N.E. 870, 113 
Ohio St. 579; Tyler v. Industrial Com- 
Recs 158 N.E. 586, 25 Ohio App. 
444, 


[a] “The reason given is that to 
hold otherwise would be prejudicial 
to the characteristic features of mari- 
time law and a violation of the exclu- 
sive admiralty jurisdiction conferred 
upon the federal courts by the con- 
stitution of the United States.” In 
ae Wolf’s Case, (Mass.) 189 N.E. 85, 


9. Employers’ Liability Assurance 
Corp., Ltd. v. ;Cook, 50 S.Ct. 308, 281 
U.S. 233, 74 L.Ed. 823; Southern Pac. 
Co. v. Jensen, 37 S.Ct. 524, 244 U.S. 
205, 61 L.Ed. 1086, L.R.A.1918C 451, 
Ann.Cas.1917E 900 [rev 109 N.E. 600, 
215 N.Y. 514, L.R.A.1916A 408, Ann. 
Cas.1916B 276]; Foppen v. Peter J. 
Fase & Co., 188 N.W. 541, 219 Mich. 
136; Rodriguez v. Mercado & Sons, 
28 Porto Rico 405. 


[a] Reason for rule.—‘If New 
York can subject foreign ships com- 
ing into her ports to such obligations 
as those imposed by her Compensa- 
tion Statute, other states may do 
likewise. The necessary consequence 
would be destruction of the very uni- 
formity in respect to maritime mat- 
ters which the Constitution was de- 
signed to establish; and freedom of 
navigation between the states and 
with foreign countries would be seri- 
ously hampered and impeded... . 
The legislature exceeded its author- 
ity in attempting to extend the stat- 
ute under consideration to conditions 
like those here disclosed. So applied, 
it conflicts with the Constitution and 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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of a maritime occupation,!® or maritime service,** 
or maritime work,!” or work having a direct rela- 
tion to navigation or commerce,!® or out of a purely 
navigable waters,?® 
state legislatures'® or tribunals?’ having no juris- 
diction over maritime torts; and, where a ease is of 
maritime origin, the fact that claimant’s duties are 
other than those of the ordinary seafaring man does 
not remove them from admiralty jurisdiction.t® 
More precisely, state compensation laws do not apply 
to injuries occurring on navigable waters 
employment of a maritime nature under a maritime 


maritime tort!+ oceurring on 


to that extent is invalid.” Southern 
Pacific Co. v. Jensen, 37 S.Ct. 524, 529, 
244 U.S. 205, 61 L.Ed. 1086,. DaR.A. 
1918C 451, Ann.Cas.1917E 900 [rev 109 
N.E. 600, 215 N.Y. 514, L.R.A.1916A 
408, Ann.Cas.1916B 276]. 


{b] Leading case.—Southern Pac. 
Cog ve densen, 37) S:Cts 529, 244. U.S: 
205, 61 L.Ed. 1086, L.R.A.1918C 451, 
Ann.Cas.1917E 900 [rev 109 N.E. 600, 
215 N.Y. 514, L.R.A.1916A 4038, Ann. 
Cas.1916B 276]. 


10. Watkins v. Jahncke Dry Docks, 
125 So. 469, 12 La.App. 350; Burns v. 
City of New York, 251 N.Y.S. 77, 233 
App.Div. 98; Hogan v. United Fruit 
Co., 109 A. 668, 266 Pa. 266. 


{a] Rule applied to: (1) Bridge- 
man employed on float or bridge at- 
tached to land. Burns v. City of New 
Viork, 251 NYS. 77, 233 “App Div. 98. 
(2) Employee repairing the rudder of 
a steamship in dry dock. Watkins v. 
Jahncke Dry Docks, 125 So. 469, 12 
La.App. 350. (3) Stevedore. Hogan 
v. United Fruit Co., 109 A. 668, 266 
Pa. 266. 

ll. U.S.—Lake Washington Ship- 
yards v. Brueggeman, 56 F.(2d) 655; 
T. J. Moss Tie Co. v. Tanner, 44 F. 
(2d) 928 [cert den 51 S.Ct. 353, 283 U. 
S. 829, 75 L.Ed. 1442]; In re Famous 
Players Lasky Corporation, 30 F.(2d) 
402. 


Ala.—Baker Tow Boat Co. v. Lang- 
ner, 117 So. 915, 218 Ala. 34 [rev 117 
So. 914, 22 Ala.App, 575]. 


La.—Stearns y. Love Drilling Co., 
7 La.App. 493. 


N.Y.—Danielson v. Morse Dry Dock 
& Repair Co., 139 N.E. 567, 235 N.Y. 
439 [cert den 43 S.Ct. 703, 262 U.S. 
756, 67 L.Ed. 1217]; Newham v. Chile 
Exploration Co. 183UN.E: 120, 232 N. 
We Sh, 25 IG Wey as [rearg ‘den 138 
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Wash.—Shaughnessy v. Northland 
S. S. Co;, 162° RP. 546, 94 Wash. 325. 


Wis.—Georgia Casualty Co. v. 
American Milling Co., 172 N.W. 148, 
169 Wis. 456. 


[a] Rule applied to: (1) Burner 
for a dry dovws and repair company. 
Danielson v. Morse Dry Dock & Re- 
pair .Co.,.1389\°N-E4567; (235 N.Y. 1439. 
(2) Employee caulking a steamship. 
Lake Washington Shipyards v. 
Brueggeman, 56 F.(2d) 655. (3) Re- 
pair work on a vessel. Baker Tow 
Boat Co. v. Langner, 117 So. 915, 218 
Ala. 34 [rev 117 So. 914, 22 Ala.App. 
575]. (4) Seaman. In re Famous 
Players Lasky Corporation, 30 F.(2d) 
402. (5) Stevedore unloading a 
steamer. Georgia Casualty ‘Co. v. 
American Milling Co., 172 N.W. 148, 
169 Wis. 456. (6) Unloading a ship. 
Shaughnessy v. Northland S. S. Co., 
162 P. 546, 94 Wash. 325. 


[b] Since employer is not requir- 
ed to contribute to the accident fund 
for employees who are engaged in 
maritime service, “it necessarily fol- 
lows that such employees cannot law- 
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during 


fully claim compensation from that 
fund.” Shaughnessy v. Northland §S. 
S. Co., 162 P. 546, 549, 94 Wash. 325. 


12. U.S.—Peters v. Veasey, 40 S. 
Ct. 65," 251 U8) 121, 64 Li. bd) 180 [rev 
77 So. 948, 142 La. 1012]; Southern 
Pac. Co. v.. Jensen, 37 S.Ct. 529, 244 
U.S. 205, 61 L.Ed. 1086, L.R.A.1918C 
451, Ann.Cas.1917E 900 [rev 109 N.E. 
600, 215 N.Y. 514, L.R.A.1916A 4038, 
Ann.Cas.1916B 276]. 


Conn.—Leszezymski Vv. Andrew 
made Oyster Co., 129 A. 539, 102 Conn. 
A 


La.—Gray v. New Orleans Dry 
Dock & Shipbuilding Co., 84 So. 109, 
146 La. 826 [error dism 41 S.Ct. 216, 
254 U.S. 617, 65 L.Ed. 441]. 


Mass.—Duart v. Simmons, 121 N. 
KE. 10, 231 Mass. 313 [error dism 40 S. 
Ct. 342, 251 U.S. 547, 64 L.Ed. 408]. 


Minn.—Soderstrom VC urnry? ays 
Whyte, 173 N.W. 649, 143 Minn. 154. 


N.Y.—McNamara v. McHarg-Barton 
Co., 192 N.Y.S. 7438, 200 App.Div. 188; 
Argentino v. F. Jarka Co., 214 N.Y.S. 
218, 126 Misc. 816; Dziengelewsky v. 
Turner & Blanchard, 176 N.Y.S. 729, 
107 Mise. 45; Simpson vy. Atlantic 
Goast Shipping’ Co!’ 176) Ney. S2-731 
[aff 182 N.Y.S. 331, 191 App.Div. $44]. 


Tex.—Home Life & Accident Co. 
v. Wade, (Civ.App.) 236 S.W. 778. 


Wash.—McHachran v. Rothschild & 
Co., 237 P. 711, 241 P. 969, 135 Wash. 
260; State of Washington Wil Wi. 1. 
Dawson & COneel aes 1059, Wa eet hac 
122 Wash. 572, 31 A.L.R. 512 Laff 44 
S: Ct. 302, 264 U.S. 219, 68 L.Ed. 646]; 
Puget Sound Bridge & Dredging Co. 
v. Industrial Ins. Commission, 177 P. 
788, 105 Wash. 272. 


[a] Rule applied to: (1) Car- 
penter repairing a vessel in dry dock. 
Gray v. New Orleans Dry Dock & 
Shipbuilding Co., 84 So. 109, 146 La. 
826 [error dism 41 S.Ct. 216, 254 U.S. 
617, 65 L.Ed. 441]. (2) Checking lum- 
ber being loaded on a vessel. Mc- 
Eachran v. Rothschild & Co., 237 P. 
711, 241 P. 969, 135 Wash. 260. ~ (3) 
Deck hand on an oyster boat. Leszc- 
zymski v. Andrew Radel Oyster Co., 
129 A. 539, 102 Conn. 511. (4): Dis- 
charge of a cargo of coal from a ves- 
sel. Duart v. Simmons, 121 N.E. 10, 
231 Mass. 313 [error dism 40 S.Ct. 342, 
251 U.S. 547, 64 L.Ed. 408]. (5) Load- 
ing a barge. Home Life & Accident 
Co. v. Wade, (Tex.Civ.App.) 236 S.W. 
778. (6) Longshoreman loading a 
steamship from a lighter. Dzienge- 
lewsky v. Turner & Blanchard, 176 N. 
WISIN 2958 LO Mise. W457 (7) Long- 
shoreman unloading a_ steamship. 
Peters’ v. Vesey, 40 S:Ct. 65,-251 U.S. 
121, 64 L.Ed. 180 [rev 77 So. 948, 142 


La. 1012]. (8) Mechanic repairing 
a boiler on a compression boat. Mc- 
Namara v. McHarg-Barton Co., 192 


N.Y.S. 743, 200 App. Diver 18877 i¢9) 
Stevedore. Argentino v. F. Jarka Co., 
214 -N.Y.S. 218, 126 Mise. 816. (10) 
Stevedore working on the water. 
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contract,!® or to injuries to maritime employees 
which happen on navigable waters;?° and the law 
as announced by the supreme court has been said to 
be that, where the contract and the tort are mari- 
time, unless the matter is “of merely local concern,” 
the state may not provide relief through compensa- 
tion laws, but where the contract is maritime and 
the injury nonmaritime, or the contract is nonmari- 
time and the injury maritime, state compensation 
laws may validly provide relief.?? 
holdings to the effect that a case arising under the 
general maritime law,?? or an injury in the exclusive 


There are broad 


State of Washington v. W. C. Dawson 
& «Gox,) 212) (P1059). 240 Pr 72455022 
Wash. 572, 31 A.L.R. 512 [aff 44 S.Ct. 
302, 264 US. 219, 68 L.Ed. 646]. (11) 
Workers upon a dredge. Puget Sound 
Bridge & Dredging Co. v. Industrial 


Ins. Commission, 177 P. ‘788, 105 
Wash. 272. 
13. T. J. Moss Tie Co., 44 F.(2d) 


928 [cert den 51 S.Ct. 353, PASS URS 
829, 75 L.Ed. 1442]. 


14. U.S.—The Linseed King, 52 S. 
Ct. 450, 285 U.S. 502, 76 L.Ed. 903 [rev 
52 BE. (2d) 129 (aff 48 F.¢2d) 311)1;5 
Northern Coal & Dock Co. v. Strand, 
49 S.Ct. 88, 278 U.S. 142, 73 L.Ed. 232 
[rev 2138 N. W. 658, 193 Wis. 515]. 


La,—Legendre v. Barker, 5 La.App. 
618. 


N.Y.—Butler v. Robins Dry Dock & 
Repair Co., 147 N.E. 235, 240 N.Y. 23; 
Warren v. Morse Dry Dock & Repair 
Co., 189 N.E. 569, 235 N.Y. 445 [cert 
den 43° S:Ct...703,, .262,,U.S5.756, 672 E. 
Ed. 1217]; Burns v. City of New 
York, 251 N.Y.S.-77, 233 App.Div. 98; 
Argentino v. F, Jarka Co., 214 N.Y.S. 
218, 126 Misc. 816; Liverani v. John 
T. Clark & Son, 176 N.Y.S. 725. 


Or.—Rorvik v. North Pac. Lumber 
Cos, 2.90) B.. 3310195 2. 16.3,5.9 9) Orne Se 


Va.—Colonna Shipyard y. Dunn, 145 
S.H. 342, 151 Va. 740. 


Wash.—McClure v. Wilson, 265 P. 
485, 147 Wash. 119; Zahler v. Depart- 
ment of Labor & Industries, 217 P. 
55, 125 Wash. 410; Lund v. Griffiths 
& Sprague Stevedoring Co.,. 183 P. 
123, 108 Wash. 220. 


See Beyerle v. Industrial Accident 
Commission of California, 241 P. 894, 
896, 75 Cal.App. 19 (holding that “the 
injuries sustained by the petitioner 
might assume an aspect 
comparable with a tort committed in 
navigable waters, and from such a 
standpoint the jurisdiction would be 
in admiralty’’). 


What constitutes maritime tort see 
Admiralty §§ 118-127. 


15. nee v. W. & A. Fletcher Co., 
4 F.(2d) 3 


16. Buuler v. Robins Dry Dock & 


Bower, Co., 147 N.E. 235, 240 NY. 
oO 

17. Lee v. W. & A. Fletcher Co., 
4 F.(2d) 3 Legendre v. Barker, 5 
La.App. 618. 


18. ayy al v. Toyo Kisen Kaisha 
S. S. Co., 244 F. 567 (barber). 


19. La Casse v. Great Lakes En- 
gineering Works, 219 N.W. 730, 242 
Mich. 454. 


20. The Linseed King, 48 F.(2d 
311 [Laff 52 F.(2d) 129 (rev on eee 
grounds 52 S.Ct. 450, 285 U.S. 502)]. 


21. Colonna’s Shipyard v. Lowe, 
22 F.(2d) 843. 


22. North Pac. S. S. Co. v. Soley. 
223 P. 462, 198 Cal. 138 [cert den 44 
S.Ct. 686, 265 U.S. 591, 68 L.Ed. 1195]. 
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admiralty and maritime jurisdiction,?* or a maritime 
injury,?4 or one received on navigable waters,’ or 
one sustained on board,?* or while repairing,”* a ves- 
sel in navigable waters, or on board a vessel engaged 
in commerce,2* or by an employee doing work of a 
nature having a direct relation to navigation or com- 


WORKMEN’S COMPENSATION ACTS 


merce, while in navigable waters,?® or operating a 


boat in navigable waters,®° or by a stevedore,** is not 
compensable under a state compensation act, and 
that a state compensation law has no application un- 
der circumstances which would give the injured em- 
ployee or his survivors a cause of action®* or a rem- 
edy®*® in admiralty. A state compensation act can- 
not be applied to the owner of a vessel owned and 
having its home port in another state and merely 
taking on or unloading cargo within the state of the 
forum as a part of its foreign or interstate com- 
merce.’ An act which provides that the method of 


23. U.S.—O’Brien v. Luckenbach 
S. Co., 293 F. 170 [mod 286 F. 301]. 


Ala.—Baker Tow Boat Co. v. Lang- 
ner, 117 So. 915, 218 Ala. 34 [rev 
117 So. 914, 22 Ala.App. 575]. 


Ga.—Saleens v. Travelers’ Ins. Co., 
171 S.E. 159, 47 Ga.App. 532. 


Mass.—O’Hara’s Case, 142 N.E. 844, 
248 Mass. 31; Ahern’s Case, 142 N.E. 
703, 247 Mass. 512; Gillard’s Case, 138 
N.E. 384, 244 Mass. 47. 


N.Y.—Reinhardt v. Newport Flying 
Sony Corp.,,.13385.N.E: 371, 232 N.Y. 
EL6. 


24 Southern Pac. Co. v. Jensen, 
37 S.Ct. 529, 244 U.S: 205, 61 L.Ed. 
1086, L.R.A.1918C 451, Ann.Cas.1917E 
900 [rev 109 N.B. 600, 215 N.Y. 514, 
L.R.A.1916A 403, Ann.Cas.1916B 276]; 
London Guarantee & Accident Co. v. 
Sterling, 124 N.E. 286, 233 Mass. 485. 


25. McFEfachran vy. Rothschild & Co., 
241 P.. 969, 237 P. 711, 185 Wash. 260. 
See Shaughnessy v. Northland S. S. 
Co., 162 P. 546, 94 Wash. 325 (hold- 
ing that the conclusion that an in- 
jury received on a ship lying in the 
navigable waters of Puget Sound is 
not within the state workmen’s com- 
pensation act does not render mean- 
ingless the words in the act includ- 
ing “steamboats, tugs, ferries,” in 
the enumeration of extrahazardous 
employments to which the act ap- 
plies, since there are navigable inland 
Jakes wholly within the boundaries 
of the state over which the state has 
exclusive jurisdiction). 


26. U.S.—Roguira v. New York, 
N.-H. & H. R» Co.,. 50<S:Ct.93035"281 
U.S. 128, 74 L.Ed. 754; State v. W. C. 
Dawson & Co., 44 S.Ct. 302, 264 U.S. 
219, 68 L.Ed. 646 [aff 212 P. 1059, 211 
P. 724, 122 Wash. 572, 31 A.L.R. 512, 
and aff sub nom. Industrial Accident 
Commission of the State of California 
vy. James Rolph Co., 220 P. 669, 192 
Cal. 398]. 


Cal.—Alaska Packers’ Ass’n v..In- 
dustrial Accident Commission, 218 P. 
561, 191 Cal. 7638 [cert den 44 S.Ct. 
281, 263.U.S. 722, 68 L.Hd. 525). 


Mass.—Kelly v. Eastern S. S. Lines, 
179 N.E. 921; Dorman’s Case, 129 N.E. 
352, 236 Mass. 583. 


N.Y.—Dworkowitz v. Harlem River 


S. 


Towboat Line, 183 N.Y.S. 4538, 192 
App.Div. 855; Danielson v. Morse 
Dry Dock & Repair Co., 189 N.Y.S. 


410, 116 Misc. 69 [aff 195 N.Y.S. 91, 
202 App.Div. 812]; London Guarantee 
& Accident Co. v. Marine Repair Cor- 
poration, 195 N.Y.S. 492. But see 
Madderns v. Fox Film Corporation, 


acter of Act. 


200 N.Y.S. 344, 345, 205 App.Div. 791 
{aff 148° N.E.. 764,237 N.Y. 614) 
(where the court said: “The main 
question is whether the case comes 
within admiralty jurisdiction, barring 
the State Industrial.Board from juris- 
diction to make an award. The mere 
fact that an accident occurred upon 
a boat located in navigable waters 
does not show conclusively that it 
was a matter within the maritime 
jurisdiction’’). 

Tex.—Perkins v. United States Fi- 
delity & Guarantee Co., (Commn.App.) 
299 S.W. 218; -Home Life & Acci- 
ey v. Wade, (Civ.App.) 236 S. 
Ww. : 


But see Ex parte Howard, 100 So. 
897, 901, 211 Ala. 605 (holding that 
“the mere fact the employee happened 
to be at the time upon the navigable 
waters does not make out a case for 
admiralty jurisdiction. . . . The 
locality of the injury . . . is in- 
sufficient in the absence of services 
of a maritime nature’); Mark v. 
Portland Gravel Co., (Or.) 278 P. 986, 
987 (where the court said: ‘It is not 
believed that the mere fact that he 
was injured on navigable waters is 
sufficient, in itself, to establish mari- 
time jurisdiction’’). 


27. O’Hara’s Case, 142 N.E. 844, 
248 Mass. 31; Ahern’s Case, 142 N.E. 
703, 247 Mass. 512; March v. Vulcan 
Iron Works, (N.J.) 1382 A. 89 [rev 129 
A. 709]. 


28. Jordan v. Frederick 
& Co., 7 F.(2d) 386. 


29. John Baizley Iron Works v. 
Span, 50 S.Ct. 306, 281 U.S. 222, 74 
L.Ed. 819 [rev 144 A. 7538, 295 Pa. 18]; 
T. J. Moss Tie Co. v. Tanner, 44 F. 
(2d) 928 [cert den 51 S.Ct. 353]. 


30. Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Accident 
Commission, 218 P. 563, 191 Cal. 770 


Leyland 


[cert,den 44 S.Ct. 230, 263 U.S. 722, | 


68 L.Ed. 525];. Bell v. West Island 
Corporation, 245 N.Y.S. 337. 


31. The Canadian Farmer, 290 F. 
601; Farrel v. Waterman, 286 F. 284; 
Argentino vy. F. Jarka Co., 214 N.Y.S. 
218, 126 Misc. 816; Machae y. Fellenz 
Coal & Dock Co., 197 N.W.,198, 183 
Wis. 44. 


32. Dawson v. Jahncke Dry Docks, 
(La.) 131 So. 748. But see Riedel-v. 
Mallory S..S. Co., 188 N.Y.S. 649, 651, 
196 App.Div. 794 (holding that ‘the 
jurisdiction of the State industrial 
Commission over a claim for an 
award does not depend upon whether 
the facts would justify a recovery in 
an admiralty court, but whether the 


[§§ 55-56 


compensation therein established shall be to the ex- 
clusion of every other remedy, and that all civil ac- 
tions and civil causes of action for personal inju- 
ries and all jurisdiction of the courts of the state 
are abolished, cannot be extended to employers sub- 
ject to actions in admiralty.*® 


[§ 56] d. Effect of Elective or Compulsory Char- 
The fact that a compensation law is 
elective has been held not to affect the question 
whether admiralty law governs the rights of the 
parties,?® and, apart from the cases in which re- 
covery was denied under elective compensation 
acts, because of admiralty jurisdiction, without 
reference to their elective character, the weight of 
authority is that elective compénsation acts are 
equally as impotent to take jurisdiction of maritime 
causes from admiralty as compulsory acts.37 


But 


faets on which the claim is based are 
maritime’’). 


33. Pacific American Fisheries v. 
Hoof, 291 F. 306 [aff 284 F. 174, and 
cert den 44 S.Ct. 38, 263 U.S. 712, 68 
L.Ed. 520]. 


34. Spitzer v. The Annette Rolph, 
225 PB, 253; 11 0,Or.c46 1. 


35. State v. Daggett, 151 P. 648, 
87 Wash. 253, L.R.A.1916A 446 (hold- 
ing that the workmen’s compensation 
act does not extend to a seaman em- 
ployed on a boat operating on Puget 
Sound in intra-state commerce, and 
denying mandamus to compel the in- 
dustrial insurance commission to 
make a demand on the vessel own- 
ers for a percentage of their pay 
rolls). But see The Fred E. Sander, 
212 F. 545 (where it was held that an 
employee, after making claim for and 
receiving compensation under the 
Washington act, could not proceed for 
the same injury in admiralty). 


36. In re Wolfe’s Case, (Mass.) 
189 N.E. 85; O’Hara’s Case, (Mass.) 
142 N.E. 844; March v. Vulcan Iron 
Works, (N.J.) 132 A: 89 [rev.129 A. 
709]; Zahler v. Department of Labor 
& Industries, 217 P. 55, 125 Wash. 410. 
See Los Angeles Shipbuilding & Dry- 
dock Co. v. Industrial Accident Com- 
mission of California, 207 P. 416, 418, 
57 Cal.App. 352 (holding ‘Nor is it a 
matter of moment that the state Com- 
pensation. Act be either elective or 
compulsory”). But see infra text and 
notes 38-41. 


37. U.S.—Employers’ Liability As- 
surance Corp., Ltd. v. Cook, 50 S.Ct. 
308, 281 U.S. 233, 74 L.Hd. 823. 


Conn.—Leszezymski y. Andrew Ra- 
Gel Oyster Co., 129 A. 539, 102 Conn. 


Hawaii.—Campsie v. 
& Co., 26 Hawaii 737. 


Ky.—Lee v: Licking Valley Coal 
Digger Co., 273 S.W.'542, 209 Ky. 780. 


Mass.—O’Hara’s Case, 142 N.E. 844; 
Duart v. Simmons, 121 N.E. 10, 251 
Mass. 313 [error dism 40 S.Ct. 342, 251 
U.S. 547, 64 L.Ed. 408]. 


N.J.—March v. Vulean Iron Works, 
132 A. 89 [rev 129 A. 709]. 


N.Y¥.—Christensén v. Morse Dry 
Dock & Repair Co., 214 N.Y.S. 742. 


Tex.—Bell v. Southern Casualty 
Co., (Civ.App.) 267 S.W. 531 [not foll 
Berry v. Donovan & Sons, 115 A. 250, 
120 Me. 457, 25 A.L:R. 1021]. 


[a]  Coustruction of Jensen case.— 
(1) “We have.made this résumé of 
the decisions of the United States 


Catton, Neill 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 56-59] 


there is authority distinguishing between elective and 
compulsory acts in this respect,®* sustaining the ap- 
plication of elective acts, accepted by the parties, as 
against claims that admiralty had exclusive juris- 
diction,*® and holding that, even where the contract 
of employment and the injury are maritime, and the 
rights and liabilities of the parties are clearly with- 
in the admiralty jurisdiction, the contract between 
employer and employee, under an elective act, with 
reference to insurance by way of compensation for 
accidental injuries, is a lawful one, and does not 
offend against any superior law.*® And it has been 
held that an employer and employee who accept and 
proceed under a state compensation statute cannot 
be said to have contracted in contemplation of the 
general system of maritime or admiraltv law.*? 


[§ 57] e. Effect of Agreement of Parties.*? 
While it has been said that nothing short of a specific 
agreement between the parties, prior to the injury, 
to make a compensation law the measure of their 
respective rights and obligations, will be sufficient to 
supersede the general requirements of the maritime 


Supreme Court for the purpose of, the 


demonstrating by them that. that 
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ground that they 
Workmen’s Compensation Acts which 
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law,?* other authorities hold that an employer and 
an employee, or the latter’s dependents, cannot by 
contract between themselves deny an admiralty 
court jurisdiction and confer it exclusively upon the 
compensation board or commission,** and, more gen- 
erally, that jurisdiction of the subject matter cannot 
be conferred by consent ;#5 however, the parties may 
stipulate as to the existence of facts which bring a 
case within the jurisdiction of the compensation com- 
mission.*® 


[§ 58] f. Effect of Accidental Character of In- 
jury. That the injury arose from pure accident and 
not through the fault of anyone does not affect the 
question whether admiralty law governs the rights 
of the parties.** 


[§ 59] g. Effect of Particular Federal Statutes; 
Amendments to Judiciary Act. While there is an- 
thority holding that the remedy provided by a work- 
men’s compensation act is a remedy within the mean- 
ing of the saving clause of the Federal Judiciary 
Act,*8 “saving to suitors, in all cases, the right of a 
“deal 


with|the judicial power of the United 


States with respect to admiralty an, 


eourt had conclusively and finally 
adopted the ruling in the Jensen Case, 
and that it is entirely clear from its 
opinions and those of the state courts, 
which it had before it, that it intend- 
ed in the application of its ruling no 
distinction to be made between the 
compulsory and the elective or con- 
tractual act.” Leszezymski v. An- 
drew Radel Oyster Co., 129 A. 539, 
545, 102 Conn. 511. (2) ‘No court of 
last resort has ever sought to dis- 
tinguish [the Jensen] case on the 
ground that the New York act there 
construed was not elective or option- 
al, unless it be the case of Berry v. 
Donovan and Sons, decided by the Su- 


preme Court of Maine, 120 Me. 457, 
115 A. 250, 25 ALR: 1021.” Bell v. 
Southern Casualty Co., (Tex.Civ. 
App,)4 267; Sow: 5315- 33. "But ‘see 


Rickert v. State Industrial Accident 
Commission, 259 P. 205, 206, 122 Or. 
565, 56 A.L.R. 348 (where the court 
said: “It must be borne in mind that 
{the Jensen case] is predicated upon 
a compulsory Workmen’s Compensa- 
fiom seach aNd ae certo attempt 
was made to force the terms thereof 
upon an unwilling employer’). (3) 
“The ground of the Jensen decision 
as we understand it is that the kind 
of legislation represented by Work- 
men’s Compensation Acts.is beyond 
the jurisdiction of the states so far 
as it relates to admiralty and mari- 
time affairs. The reasoning of that 
decision seems to us to apply equally 
to an elective as to a compulsory 
Workmen’s Compensation Act. Con- 
sent of parties cannot confer jurisdic- 
tion.”  Duart v. Simmons, 121 N.E. 
10, 13, 121 Mass. 313 [error dism 40 
S.Ct., 342, 251 U.S.:547, 64 L.Ed. 408, 
and quot Christensen v. Morse Dry 
Dock & Repair Co., 214 N.Y.S. 732, 742, 
216 App.Div. 274; Bell v. Southern 
Casualty Co., supra]. 


[b] Well-considered case.— 
Leszezymski v. Andrew Radel Oyster 
Co., 129 A. 539, 102 Conn. 511 (review- 
ing authorities). 


38. Berry v. M. F. Donovan:& Sons, 
115 A. 250, 120 Me. 457,25 A.L.R. 
1021; Rickert v. State Industrial Ac- 
cident Commission, 259 P. 205, 122 
Or. 565, 56 A.L.R. 348; West v. Kozer, 
206 P. 542, 104 Or. 94. See Shaugh- 
nessy v. Northland S. S. Co., 162 P. 
546, 547, 94 Wash. 325 (where the 
court distinguishes cited cases on 


leave it optional with the employer 
and employee as to whether they will 
come under. and be governed by the 
provisions of the acts in question. 
In such cases we see no reason why 
such an election on the part of em- 
ployer and employee might not be 
held to divest the claimant of the 
right to resort to admiralty for re- 
lief on the ground of estoppel, as 
where there is an election to sue in 
the state court instead of in admir- 
alty in the absence of a Workmen’s 
Compensation Act’), 


3S. Berry v. M. F. Donovan & Sons, 
115 (ANY 25078120 | Mier 457525 =ALLIR, 
1021 [writ and not fol] Bell v. South- 
ern Casualty Co., (Tex.Civ.App.) 267 
S.W. 531]; West v. Kozer, 206 P. 542, 
104 Or. 94. 
trial Acc. Commission, 247 P. 770, 118 
Or. 642 (apparently supporting rule). 


sad bl Bey [compensation claim- 
ant] is not assuming to enforce a suit 
in rem against the vessel, nor is he 
attempting to prosecute a suit in per- 
sonam against her master or her own- 
er; nor to extend a contractual rela- 
tionship born of state legislation be- 
yond an immediate party, or the in- 
surance carrier of the immediate par- 
ty, to the contract. His attitude is 
that he and his employer, enjoying 
constitutional freedom to contract, 
voluntarily put aside rights and obli- 
gations otherwise vouchsafed them, 
and therefore substituted the new 
form of compensating industrial in- 
juries which the Legislature of their 
state has provided. . . . In all 
this, there is no attempt to hinder, 
restrain, or regulate commerce; no 
effort to establish as against the ves- 
sel or her owner a form of personal 
injury compensation or of death 
benefit given by a state statute, but 
unknown both to the admiralty and 
to the common law; no purpose to 
make a symmetry in the customs and 
ordinances of the sea.’ Berry v. M. 
F. Donovan & Sons, 115 A. 250, 253, 
254, 120 Me. 457, 25 A.L.R. 1021. 


40. Rickert v. State Industrial Ac- 
cident Commission, 259 P. 205, 207, 
122 Or. 565, 56 A.L.R. 348. 


“There is presented no challenge 
of the paramount authority of the 
Congress of the United States to leg- 
islate with respect to maritime con- 
tracts. The provisions of the su- 
preme law of the land [relating to 


maritime jurisdiction] do not preten 
to deny the right of the employer and 
employee to contract with reference 
to insurance by way of compensation 
for accidental injuries.” Rickert y. 
State Industrial Accident CommiS- 
sion, supra. 


41. Grant Smith-Porter Ship 
v. Rohde, 42 S.Ct. 157, 257 U.S. 460, 
66 L.Ed. 321, 25 A.L.R. 1005; Travel- 
ers’ Ins. Co. v. Bacon, 119 S.E. 458, 
30 Ga.App. 728. 


42. Agreement of parties as bring- 
ing employee within act generally sce 
infra. § 74. 


Estoppel and waiver as to other 


\causes Of action and defenses see in- 
fra XXVII. 
See Shea v. State: Indus- | 


43. Jordan yv. Frederick Leyland & 
Co.,/ % Bi(2d)e 886. 


44. London Guarantée & Accident 
Co. v. Sterling, 124 N.E. 286, 233 Mass. 
485; State v. Duffy, 149 N.E. 870, 113 
Ohio St. 579. But see Colonna’s Ship- 
yard v. Lowe, 22 F.(2d) 843 (holding 
that “the law as announced by the 
Supreme Court may be said to be that 
. . . Where the contract is non- 
maritime and the injury’ maritime, 
state compensation laws may validly 
provide relief, though apparently in 
the last-mentioned instance a suit in 
admiralty may be maintained, unless 
the parties contract for an exclusive 
remedy by compensation’). 


45. Employers’ Liability Assur. 
Corp., Ltd., of London, England vy. 
Industrial Accident Commission, 171 
Psy eae Callen recils 


46. Employers’ Liability Assur. 
Corp., Ltd., of London, England vy. In- 
dustrial Accident Commission, supra. 


47. In re Wolfe’s Case, (Mass.) 
189 N.E. 85. But see supra § 56 text 
and note 40. 


48. North Pacific S. S. Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 163 P. 203, 174 Cal. 357: North 
Pacific 8. S. Co. v. Industrial Accident 
Commission, 163 P. 199, 174 Cal. 346. 


[a] Reason for decision.—‘‘The 
language of the Judiciary Act is not 
limited to the remedies at common 
law then existing, and did and does 
include rights and remedies which 
might subsequently be created by 
statute. » . A common-law rem- 
edy as employed in the Judiciary Act 
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common-law remedy where the common law is com- 
petent to give it,’*® the decisions to the contrary are 
conclusive,®° they being on the ground that the reme- 
dy which a compensation statute attempts to give is 
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[§ 59 
amending the Judiciary Act by adding the words 
“and to claimants the rights and remedies under the 
workmen’s compensation law of any state,”°* was de- 
clared unconstitutional and beyond the power of con- 


of a character wholly unknown to the common law, 
and incapable of enforcement by the ordinary proc- 
The statute of October 6, 1917, 


esses of any court.>? 


‘ 


means any remedy, with or without 
action or jury, which is a substitute 
for a suit at law, whereby a liability 
is imposed after due process of law.” 
North Pacific S. S. Co. v. Industrial 
Accident Commission of California, 
163 P. 199, 202, 174 Cal. 346. 


Saving of common-law remedy gen- 
erally see Admiralty §§ 22-31. 


49. Judiciary Act of 1789, § 9, 1 St. 
OMT EU Se (OOM a Ste Sa dliziZo,econ- 
tinued in Judicial Code (1911) 8§ 24, 
256 (36 °St.i at 1.11091, 1160, c 231; 
Comp. St. [1916] §§ 991 (1 [3]), 1233 
[UERS.G. Al tit 28s 41 (8) 371I)- 


50. Southern Pac. Co. v. Jensen, 37 
S.Ct. 524, 244 U.S. 205, 61 L.fd. 1086, 
TL.R.A.1918C 451, Ann.Cas.1917E 900 
[rev 109 N.E. 600, 215 N.Y. 514, L.R.A. 
1916A 403, Ann.Cas.1916B 276]; 
O’Hara’s Case, 142 N.E. 844, 248 Mass. 
31; Georgia Casualty Co. v. American 
Milling Co., 172 N.W. 148, 169 Wis. 
456. 


51. Southern Pac. Co. v. Jensen, 
See ned 2440 US 2 0DN LOL bs. mG. 
1086, L.R.A.1918C 451, Ann.Cas.1917E 
900 [rev 109 N.E. 600, 215 N.Y. 514, 
L.R.A.1916A 4038, Ann.Cas.1916B 276}; 
O’Hara’s Case, 142 N.E. 844, 248 Mass. 
31; Georgia Casualty Co. y. American 
Milling Co., 172 N.W. 148, 169 Wis. 


456. And see supra § 5. 

5m. U. S.. St. at Li c 97.8 2-¢40 St. 
395)5) U2 S) Comp. St.4¢t9L8)= Weis: 
Comp. St. Annot. Suppl. (1919) §§ 991 


Pel t2s3 40S -CAS tit 28" $41 (3). 


[a] Purpose of amendment.—“We 
conclude that Congress undertouok to 
permit application of workmen’s com- 
pensation laws of the several states 
to injuries within the admiralty and 
maritime jurisdictions, and to save 
such statutes from the objections 
pointed out by Southern Pacific Co. v. 
Jensen [37 S.Ct. 524, 244 U.S. 205, 61 
L.Ed. 1086, L.R.A.1918C 451, Ann.Cas. 
1917E 900]. It sought to authorize 
and sanction by the states in pre- 
scribing and enforcing, as to all par- 
ties concerned, rights, obligations, li- 
abilities and remedies designed to 
provide compensation for injuries 
suffered by employees engaged in 
maritime work.’ Knickerbocker Ice 
Co. v. Stewart, 40 S.Ct. 438, 441, 253 
U.S. 149, 64 L.Ed. 834, 11 A.L.R. 1145 
[rev 123 N.E. 382, 226 N.Y. 302]. To 
same effect Ruddy v. Morse Dry Dock 
& Repair Co., 176 N.Y.S. 731, 733, 107 
Mise. 199. 


[b] Effect of amendment.—(1) 
“There is great difficulty in assenting 
to the view that only remedial rights 
are affected by the amendment. In 
our judgment it goes farther and af- 
fects the substantive rights of the 
parties to whom it applies.” Soder- 
strom v. Curry & Whyte, 173 N.W. 
649, 651, 148 Minn. 154. (2) “The 
federal act does not purport to abol- 
ish the admiralty or common-law 
remedies for maritime injuries. On 
the contrary, it still maintains these 
remedies in favor of an injured em- 
ployee, and gives to him the addition- 
al remedy of the state compensation 
acts where such acts afford a rem- 
edy.”.., Lund v. Griffiths & Sprague 
Stevedoring Co., 183 P, 1238, 125, 108 
Wash. 220. (3) Following the amend- 
ment, “the person injured, in a case 


eress,°? 
1922,°4 


of tort cognizable in admiralty, may 
elect whether to proceed in admiralty, 
at common law or under the provi- 
sions of the workmen’s compensation 
law; where it exists.” Hogan v. Buija, 
262 F. 224, 225. (4) The provisions 
of a state compensation statute ap- 
plying it to “long-shore work, inelud- 
ing the loading or unloading of car- 
goes,” came into force, when the 
amendment was passed, and it was 
unnecessary to reénact those provi- 
sions to make them effective as of 
the date of the amendment. 
Ve JOnn Th. Clark Son, 
478, 184 App.Div. 745. (5) The 
amendment “does not. . extend 
to the [ndustrial Insurance Commis- 
sion jurisdiction of persons engaged 
in maritime work, for the reason that 
the Workmen’s Compensation Act of 
this state withdraws all ‘remedy of 
workmen against employees for inju- 
ries received *in~ hazardous work’ 
‘from private controversy,’ 
eludes ‘every other remedy,’ and 
therefore the Federal Act cannot ere- 


172 N.Y.S. 


ate a liability where one already ex-| 


ists in admiralty.” Puget Sound 
Bridge & Dredging Co. v. Industrial 
Ins. Commission, 177 P. 788, 789, 105 
Wash. 272. 


[c] Zhe amendment had no retro- 
active effect so as to apply to a cause 
of action which arose before its pas- 
sage. Peters v. Veasey, 40 S.Ct. 65, 
251 U.S. 121, 123, 64 L.Ed. 180 [rev 77 
So. 948, 142 La. 1012] (where the 
eourt said: “There is nothing in the 
language employed, nor is there any 
circumstance known to us, which in- 
dicates a purpose to make the act ap- 
plicable when the cause of action 
arose before its passage”’}; Gray v. 
New Orleans Dry Dock & Shipbuild- 
ing Co., 84 So. 109, 146 La. 826 [error 
dism 41 S.Ct. 216, 254 U.S. 617, 65 L. 
Ed. 441]; Thornton v. Grand Trunk- 
Milwaukee Car Ferry Co., 168 N.W. 
410, 202 Mich. 609; Soderstrom vy. 
Curry & Whyte, 173 N.W. 649, 143 
Minn. 154; O’Brien v. Det Forende 
Damphibs Selskab, 109 A. 517, 94 N.J. 
Law 244; Coon v. Kennedy, 103 A. 
207, 91 N.J.Law 598 [aff 106 A. 210, 
91 N.J.Law 100, and error dism 39 S. 
Gt. 146;,.248 US) 457.7 63). Lia. 73685 
Hogan v. United Fruit Co., 109 A. 
668, 266 Pa. 266. See Barrett v. Ma- 
comber & Nickerson Co., 253 F. 205, 
207 (where the court said: ‘‘As the 
injuries were received and the action 
brought before the amendment of 
sections 24 and 256 of the Judicial 
Code, the effect of such amendments 
need not be considered on this de- 
murrer’); Duart v. Simmons, 121 N. 
BE. 10, 231. Mass. 313‘ [error dism 40 
S.Ct. 342, 251 U.S. 547, 64 L.Hd. 408] 
(where the court said: “Seemingly 
the exclusive nature of the federal 
jurisdiction hag been released as to 
cases of this sort occurring since 
OChOHer a Ore LOIN ee Meee eoeies {the 
amendment]”’); White vy. John W. 
Cowper Co., 260 F. 350, 352 (where 
the court said: “I think that since 
this amendment was not passed un- 
til after this cause of action accrued, 
this court was not deprived of juris- 
diction to determine the issues pre- 
sented’). 


53. Knickerbocker Ice Co. v. Stew- 
art, 40 S.Ct. 438, 253 U.S. 149, 64 L.Ed. 


A second amendment, that of June 10, 
which, except as to the master and members 
of the erew of a vessel, must be read as undertaking 


834, 11 A.L.R. 1145 [rev 123 N.E.- 382, 
226 N.Y. 302]; Zurich General Acci- 
dent & Jiability Ins. Co. v. Indus- 
trial Accident Commission, 218 P. 
563, 191 Cal. 770 [cert den 44 S.Ct. 
230, 263 U.S. 722, 68 L.Hd. 5251; Sud- 
den & Christenson v. Industrial Ac- 
cident Commission, 188 P. 803, 182 
Cal. 437. 


[al Reason fer decision.—‘‘We 
think the enactment is beyond the 
power of Congress. Its power to leg- 


Cimmino | 1sl@te eoncerning rights and liabili- 


ties within the maritime jurisdiction, 
and remedies for their enforcement, 
arises from the Constitution... . 
The definite object of the grant was 
to commit direct control to the fed- 


|'eral government, to relieve maritime 
'commerce from unnecessary burdens 


and disadvantages incident to dis- 
cordant legislation, and to establish, 


|so far as practicable, harmonious and 


aa eek | uniform rules applicable throughout 


every part of the Union. Considering 
the fundamental purpose in view and 
the definite end for which such rules 


were accepted, we must conclude that 


in their characteristic features and 
essential international and interstate 
relations, the latter may not be re- 


|pealed, amended, or changed, except 
| by legislation which embodies both 


the will and deliberate judgment of 
Congress. The subject was intrusted 
te it to be dealt with according to 
its diseretion—not for delegation to 


others. To say that, because Con- 
gress could have enacted a com- 
pensation act applicable to mari- 


time injuries, it could authorize the 
states to do so, as they might de- 
sire, is false reasoning. Moreover, 
such an authorization would inevita- 
bly destroy the harmony and _ uni- 
formity which the Constitution not 
only contemplated, but actually es- 
tablished—it would defeat the very 
purpose of the grant. . . . Con- 
gress cannot transfer its legislative 
power to the states—by nature this 
is nondelegable.”* Knickerbocker Ice 
Co. v. Stewart, 40 S.Ct. 438, 441, 253 
U.S. 149, 64 L.Ed. 834. 


[b] Decision of Knickerbocker 
case applied.—“‘The court is of the 
opinion that the case of Knicker- 
bocker Ice Co. v. Stewart, 40 S.Ct. 438, 
258 U-:S. 149, 68 L.Ed. 834, 11° ALR: 
1145, is applicable, at least by direct 
inference, to actions arising under 
group 9 of the Workmen’s Compensa- 
tion Law [including shipbuilding and 
repairing in shipyards or elsewhere], 
as well as those arising under group 
8 [including the operation, within or 
without the state, and repair of ves- 
sels, other than those of other states 
or countries, used in interstate or 
foreign commerce, and maritime 
wrecking].’’ Danielsen v. Morse Dry 
Dock & Repair Co., 189 N.Y.S. 410, 
411, 116 Misc. 69. 


54. 42 St. 634, Comp. St. Annot, 
Suppl. (1923) §§ 991, 1233, U. S. C. 
A. tit 28 § 41. (3).9 


[a] Purpose of amendment.—“‘The 
present.act . was passed by 
Congress with an especial view to in- 
juries to longshoremen.” ‘The Mer- 
cedes de Larrinaga, 293 F. 251, 254. 


[b] The amendment had no retro- 
active effect so. as to: apply to cases 


For later cases, developments and changes in the law see Annotations, same title and\section number, 


§ 59] 


to permit application of the compensation ‘laws of 
the several states to injuries within the admiralty 
and maritime jurisdiction substantially as provided 
by the act of 1917,°° was likewise declared unconsti- 
tutional and beyond the power of congress.°° 


Longshoremen’s and Harbor Workers’ Compen- 
sation Act.°* The federal act of Mareh 4, 1927, pro- 
viding for the payment of compensation in respect 
of disability or death of an employee resulting from 
an injury occurring upon the navigable waters of the 
United States, if recovery through workmen’s com- 
pensation proceedings may not validly be provided 
by state law, and excluding certain types of employ- 
ees from its operation, and known as the Longshore- 
men’s and Harbor Workers’ Compensation Act,°* has 
been declared®® to have been passed by congress in 
response to a suggestion made by the supreme court 
that congress has power to alter, amend, or revise 
the maritime law by statutes of general application, 
which power would permit enactment of a general 
employers’ lability law or general provisions for 
compensating injured employees;°° and it has been 
said that since its passage the importance of the 
question whether jurisdiction over a maritime tort 
ean be asserted under the compensation laws of the 


in which the injuries occurred prior 
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to alter, amend, or revise the mari- 
time law by statutes of general ap- 


[71 C.J:] 338 
states, or exists only in admiralty, has largely dis- 
appeared.*1 It has been said that the act gives 
what may be called a new right of action, in the 
sense that it makes a cause of action of what, before 
the act, would not so have been,®? and that, broadly 
speaking, it extends to those in maritime employ- 
ments the benefits of the doctrine under which the 
receipt of compensation is based on the facts of em- 
ployment and injury.®* The act and the state com- 
pensation laws are mutually exclusive;** the act, 
and not a state compensation act, applies where a 
workman is injured while working on a vessel in 
navigable waters,®® and any liability of an employer 
to an employee engaged in a maritime employment on 
a navigable waterway is under the act, and not under 
a state compensation act.°® Where it applies, it su- 
persedes a state death statute;°* and lability for 
compensation under it excludes lability under sec- 
tion 33 of the Jones Act (USCA tit 46 § 688).°° Rail- 
road employees engaged in maritime employment are 
included within the act, although such employees, 
when engaged in interstate commerce, already had 
a remedy under the Federal Employers’ Liability Act 
(35 U. S. St: at L. p 65) ;°° and the act has been 
held, as against the contention that the Federal Em- 


[a] Purpose of congress.—‘‘The 
elaborate provisions of the Act, view- 


to its passage. O’Hara’s Case, 142 
N.E. 844, 248 Mass. 31. 

[ec]  Conciusion from fact of ee 
amendment.—‘‘The conclusion is 


irresistible that these dock 
workers and longshoremen and re- 
pairmen were not within the various 
Workmen’s Compensation Laws prior 
to” the date of the amendment. Porto- 
Rico Coal Co. v. L. Santiago Carmona, 
14 Porto Rico Fed. 458, 459. 


55. State of Washington v. W. C. 
Dawson & Co., 44 S.Ct. 302, 264 U.S. 
219, 68 L.Ed. 646 [aff 212 P. 1059, 211 
P.-124, 122 Wash. 572/31) A. R. 512, 
and aff sub nom. Industrial Accident 
Commission of the State of Califor- 
nia v. James Rolph Co., 220 P. 669, 
TINO al 39.9.1), 


[a] “The exception of the master 
and crew is wholly insufficient to 
meet the objections to such enact- 
ments heretofore often pointed out.” 
State of Washington v. W. C. Daw- 
son & Co., 44 S.Ct. 302, 304, 264 U.S. 
219, 68 L.Ed. 646 [aff 212 P. 1059, 211 
Pa T24n lee eWashs p12) 64 HAUL AR 512, 
and aff sub nom. Industrial Accident 
Commission of the State of California 
v. James Rolph Co., 220 P. 669, 192 
Cal. 398]. 


[b] Amendments compared.—‘The 
present act is much more limited. 
It will be noticed that a new 
provision has been introduced into 
the present act, taking away the jur- 
isdiction of the District Court over 
cases where the Workmen’s Compen- 
sation Acts of the state give compen- 
sation.” The Mercedes de Larrinaga, 
293). 251,254. 


56. State of Washington v. W. C. 
Dawson & Co., 44 S.Ct. 302, 264 U.S. 
219, 68 L.Ed. 646 [aff 212 P.. 1059, 211 
Pee (24, 4220 Wasb.i572,/31.A.L.R. 512, 
and aff sub nom. Industrial Accident 
Commission of the State of California 
v. James Rolph Co., 220 P. 669, 192 
Cal. 398]; The Mercedes de Larrinaga, 


293 F. 251; Bloom v. Furness-Withy 
& Co., 293 F. 98; The Canadian Farm- 
er, 290 F. 601; Farrel v. Waterman 


S. S. Co., 286 F. 284 


fa] Reasons for decision.—(1) 
“Without doubt Congress has power 


J 


plication embodying its will and judg- 


This power, we think, would 
permit enactment of a general Em- 
ployers’ Liability Law or general pro- 
visions for compensating injured em- 
ployees; but it may not be delegated 
to the several states. The grant of 
admiralty and maritime jurisdiction 
looks to uniformity; otherwise, wide 
discretion is left to Congress. i 

This cause presents a situation where 
there was no attempt to prescribe 
general rules. On the contrary, the 
manifest purpose was to permit any 
state to alter the maritime law and 
thereby introduce conflicting require- 
ments. ‘To prevent this result the 
Constitution adopted the law of the 
sea as the measure of maritime rights 
and obligations. The confusion and 
difficulty, if vessels were compelled 
to comply with the local statutes at 
every port, are not difficult to see. 
Of course, some within the_ states 
may prefer local rules; but the Un- 
ion was formed with the very definite 
design of freeing maritime commerce 
from intolerable restrictions incident 
to such control. The subject is na- 
tional. Local interests must yield to 
the common welfare. The Constitu- 
tion is supreme.” State of Washing- 
ton v. W. C. Dawson & Co., 44 S.Ct. 
302, 305, 264 U.S. 219, 68 L.Ed. 646 
[aff 212 P. 1059, 211 PB. 724, 122 Wash. 
572;/ al VAL. R. SbY2. 2) “Congress 
had no power to deprive the District 
Courts of their jurisdiction to pass 
upon all maritime torts, unless it is 
conferred upon some other federal 
court.” Farrel v. Waterman, S. S. 
Co., 286 F. 284, 286. To same effect 
The Mercedes de Larrinaga, 293 F. 


251, 256; The Canadian Farmer, 290 
F. 601, 603. 
[b]  Well-considered case.—The 


Mercedes de Larrinaga, 293 F. 251. 


‘ val Employees included see infra 


Seamen see infra § 243. 


58. 44 St. at L. p. 1424 (33. U. S.:c. 
A. §§ 901-950), made applicable to 
the District of Columbia by Act May 
17, 1928, 45 St. at L: p 600, D. C. Code 
(1929) CHOLORS SOT dl 2a CL ic, CheAcawbit 
33 ¢ 18 § 901 note). 


ed in the light of prior congressional 
legislation as interpreted by the Su- 
preme Court, leaves no room _ for 
doubt, as it appears to us, that Con- 
gress intended to exercise to the full- 
est extent all the power and jurisdic- 
tion it had over the subject-matter.” 
Continental Casualty Co. v. Lawson, 
64 F.(2d) 802, 805 [rev (D.C.) 2°F. 
Supp. 459]. ; 


59. Continental Casualty Co.  v. 
Lawson, 64 F.(2d) 802 [rev (D.C.) 2 
F.Supp. 459]; Johnson vy. G. T. Elliott, 
Inc., 146 S.W. 298, 152 Va. 121. 


60. State of Washington v. W.°C. 
Dawson & Co., 44 S.Ct. 302, 264 U:S. 
219, 68 L.Ed. 646 [aff 212 PB. 1059, 211 
P. 724,122 Wash. 572, 31 A.L.R. 5121. 


61. Continental Casualty Qo, v. 
receene 64 (2d) 802 [rev 2 Reiepl 


62. Merchants’ & Miners’ Transp. 
Co. v. Norton, 32 F.(2d) 513. Ga 


63. Merchants’ & Miners’ Transp. 
Co. v. Norton, supra. 


64. Continental Casualty Co.. = 
ane 64 F. 802, 805 [rev 2 F.Suppl- 


“The existence of the act of 1927 
must be taken into consideration and 
given effect in determining whether 
under section 38 (33 USCA § 903) 
thereof the compensation laws of the 
state are valid and applicable; for 
state laws cannot now validly apply 
to a subject-matter over which Con- 
gress has exercised its exclusive jur- 
isdiction.” Continental Casualty Co. 
vy. Lawson, supra. 


65. Merchants’ & Miners’ Transp. 
Co. v. Norton, 32 F.(2da) 513. 


66. Great Lakes Dredge & Dock 
Co. v. Brown, 47 F.(2d) 265. 


67. Moore v. Christiensen S. S, 
53 F.(2d) 299 [aff 49 F.(2da) 807]. 


68. Southern Pac. Co. v. Locke, 1 
F.Suppl. 992. 


69. Nogueira v. New York, N. H. & 
HAR Co. 820 Cla)" L790) [eert gr 50'S. 
Ct 80, 280 U.S. 541, 74 L.Ed. 602 (aff 
50 8.Ct. 303, 281 aE 128,74 L.Ed. 

J 


0., 
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ployers’ Liability Act applied, to apply to a brake- 
man working on a freight train while it was on a 
ferryboat,’° to a freight yard brakeman shifting cars 
on tracks extended onto float bridges and car floats,"4 
and to a railroad employee working as a freight 
handler upon a railroad’s docks and ear floats.7? 
The act has been held applicable only to workmen 
engaged in maritime employment,’* and compensa- 
tion is lawfully payable under it only in those cases 
in which a state has no authority to act.*4 The term 
“dry dock,” as used in the act, includes a marine 
railway.?> S 


Statute limiting liability. There is authority to 
the effect that, by the federal statute limiting the lia- 
bility of the owner of the vessel for damages or for 
injury,’® the field of compensation for personal in- 
juries has been occupied to the exclusion of the power 
of the states.*7 


[§ 60] h. Canadian Acts. The Workmen’s Com- 
pensation Act of Quebec, so far as it affects work- 
men engaged in transportation by water, does not 
conflict with the Canada Shipping Act.7® 


[§ 61] 3. Lands in State under Federal Jurisdic- *|’ 


70. Buren v. Southern Pac. Co., 50 
F.(2d) 407. 


71. Richardson y. Central R. Co. of 


802]. 
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Lawson, 64 F.(2d) 802 [rev 2 F.Suppl. 
Contra Norton y. Vesta Coal 
Co., 63 F.(2d) 165, 166 (holdin 
a “dry dock” and a ‘‘marine railway,” 


[§§ 59-62 


tion. The fact that an injury occurs upon land of 
the United States within the state does not render 
a state compensation act inapplicable.’7® It has, how- 
ever, been held that, where the jurisdiction of the 
federal government over a navy yard became effec- 
tive by consent of the state in which it is located 
prior to the passage of the state compensation act, 
the act does not extend to the navy yard in the ab- 
sence of an act by congress so extending it.*° Like- 
wise, where the state act ceding to the federal gov- 
ernment land for a ship canal reserved only the right 
to execute process thereon, a state workmen’s com- 
pensation act thereafter passed is not operative 
thereon,®! even in the absence of such legislation by 
congress.°? ~On the other hand, where the state act 
was in force at the time when jurisdiction over ter- 
ritory was ceded by the state to.the United States 
for a national park, it remains in force in that terri- 
tory until congress passes an act to supersede it 
therein.*®® 


[§ 62] F. Conflict of Laws as to Time; Retroac- 
tiveness of Statutes*¢‘—1. In General. Apart from, 
or without reference to, provisions to that effect in 


er to fix another and different stand- 
ard or measure.” State v. Daggett, 
151 P. 648, 87 Wash. 253, 259, L.R.A. 
1916A 446. 


that 


New Jersey, 253 N.Y.S. 789, 233 App. 
Div. 608. 


72. Nogueira v. New York, N. H. 
& H. R. Co., 50 S.Ct. 303, 281 U.S. 
128, 74 L.Ed. 754 [aff 32 F.(2d) 179]. 


73. Nogueira v. New York, N. H. & 
H: RR. Co., 32°-F.(2d) 179. [cert .gr 50 
S.Ct. 30, 280 U.S. 541, 74 L.Ed. 602 
(aff 50 S.Ct. 308, 281 U.S. 128, 74 L. 
Ed. 754)]; Baltimore & O. R. Co. v. 
Parker, 4 F.Suppl. 815. 


[a] “The test of a cause maritime, 
with which the law of the United 
States concerns itself, is that the in- 
jured workman was on, and had not 
left, the ship.’’ Merchants’ & Miners’ 
SS ae Co. v. Norton, 32 F.(2d) 513, 
515, 


{b] Particular employments held 
maritime.—(1) Carpenter repairing a 
vessel on a dry dock. Continental 
Casualty Co. v. Lawson, 2 F.Suppl. 
459 [rev ‘on other grounds 64 $F. 
(2d) 802]. (2) Railroad employee 
working as a freight handler on 
a railroad’s docks and car floats. No- 
gfueira v. New York, N. H. & H. R. 
Co., 32° F.(2d) 179 [cert gr 50 S.Ct. 
30, 280 U.S. 541, 74 L.Ed. 602 (aff 50 
S.Ct. 3038, 281 U.S. 128, 74 L.Ed. 754)]. 
(3) Remodeling and rebuilding an ex- 
isting vessel. Lake Washington Ship- 
yards v. Brueggeman, 56 F.(2d) 695. 
(4) Stenciling identifying marks on 
crossties, on a barge, to prepare them 
for proper delivery to. a vessel for 
shipment. TT. J. Moss Tie Co. v. Tan- 
ner, 44 F.(2d) 928 [cert den 51 S.Ct. 
358, 2838 U.S. 829, 75 L.Ed. 1442]. 


745 SOS Casualty, COs av. voaylor, 
64 F.(2d) 521 [rev 60 F.(2d) 165, and 
cert den 54 S.Ct. 56]; Baltimore & O. 
R. Co. v. Parker, 4 F.Suppl. 815. 


[a] “The phrase ‘may not validly 
be provided by state law’ obviously 
refers to the authority of a state to 
act and not to the inquiry as to 
whether a state has exercised its pow- 
er.” U.S. Casualty Co. v. Taylor, 64 
F.(2d) 521, 524 [rev 60 F.(2d) 165, and 
cert den 54 S.Ct. 56]. 


75. Continental Casualty Co. v. 


wistile they are used for like purposes, 
are not interchangeable terms, and 
that “‘with these terms describing two 
different structures, it seems clear 
that, when Congress used the word 
‘dry dock,’ it meant a dry dock in the 
common acceptation of the term, and 
did not intend to include any other 
thing’’). 


76. U.S!) Os tAS HE 46F $188) URS: 
Rev. St. § 4283. 

77. State v. Daggett, 151 P. 648, 
87 Wash. 253, L.R.A.1916A 446. See 
Southern Pacific Co. v. Jensen, 37. S. 
Ct. 524, 530, 244 U.S. 205, 61. L.Ed. 
1086, L.R.A.1918C 451, Ann.Cas.1917E 
900 [rev 109 N.E..600, 215 N.Y. 514, 
L.R.A.1916A 403, Ann.Cas.1916B 276] 
(holding that ‘‘the remedy which the 
Compensation Statute attempts to 
give . . . is not consistent with 
the policy of Congress to encourage 
investments in ships, manifested in 
they. Acts.) . which declare a 
limitation upon the liability of their 
owners’’). Compare Berton v. Tietjen, 
etc., Dry Dock Co., 219 F. 763 (where 
the court held that the provisions of 
Rev. St. §§ 4283-4285, as to limita- 
tion of liability,. did not apply to a 
dry dock used for the repair of ves- 
sels, although capable of being float- 
ed and towed from place to place). 
But see North Pacific S. S. Co. v. In- 
dustrial Acc. Commission of Califor- 
nia, 163 P. 199, 208, 174 Cal. 346 (hold- 
ing that ‘‘the federal statutes create 
no irreconcilable conflict with our own 
Compensation Act, since, giving them 
full force, it would result only that 
the Accident Commission would be in 
duty bound to limit its award so that 
it would not exceed the ascertained 
value of the interest of the owner, 
and our Workmen’s Compensation Act 
will therefore be read as though the 
rene? al statutes were embodied in 
Ite) 

“The Congress of the United States 
having passed a law which limits or 
measures the extent of the liability 
of the owner of a vessel to a work- 
man who has sustained an injury, the 
legislature would not have the pow- 


78. Sincennes McNaughton Line v. 
Bruneau, [1924] Can.S.C. 168, [1924] 
2 Dom.L.R. 7 [aff 35 Que.K.B. 247, 
[1924] 1 Dom.L.R. 263]. 


79. Lynch’s Case, 183 N.E. 834, 281 
Mass. 454, 86 A.L.R. 285. 


[a] Post office puilding.—That in- 
jury to contractor’s employee working 
on post office building occurred on fed- 
eral property did not render state 
Compensation Act inapplicable (St. 
[1870] c.. 3827, § 13. Gen, L.c. 152, § 26, 
as amended by St. [1927] c. 309, § 3; 
US. Ceonstevants. 1, 8).—Lynch’s 
Case, 183 N.E. 834, 281 Mass. 454, 86 
A.L.R. 285. 


80. Murray v. Joe Gerrick & Co., 20 
P.(2d) 591, 172 Wash. 365 [cert gr 54 
S.Ct. 75] (holding further that the 
state compensation act is not so ex- 
tended by a federal act [45 U. S. St. at 
L. pt 1 p 54; USCA tit 16 § 457] enti- 
tled: “An Act concerning actions on 
account of death or personal injury 
within places under the exclusive ju- 
risdiction of the United States’). 


81. Willis v. Oscar Daniels Co., 166 
N.W. 496, 200 Mich. 19. 


82. Willis v. Oscar Daniels Co., su- 
pra. 


83. State v. Department of Labor 
and Industries, 10 P.(2d) 213, 167 
Wash. 507. See State v. State Indus- 
trial Accident Board, 286 P. 408, 87 
Mont. 191 (holding that the Montana 
compensation act applies where a con- 
tract of employment is made within 
the state and an injury occurs within 
Glacier National Park, even if it is 
conceded that the portion of the park 
in which the injury occurs is, al- 
though within the physical limits of 
the state, beyond its territorial juris- 
diction). * 


84. Retroactive effect of amend- 
ments to Judiciary Act see supra § 59 
notes 52 [c], 54 [b]. 


Retroactive operation of statutes 
generally see Statutes §§ 690-734, 
Constitutional Law §8§ 778-784. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 62] 


some of the compensation acts,®> and subject to qual- 
ifications to be stated,®® the general rule upheld and 
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applied is that a compensation act, or an amendment 


85. See statutory provisions; and 


cases infra this note. 


[a] In California a section provid- 
ing that “the compensation provisions 
of this act shall not apply to any in- 
jury sustained prior to the taking ef- 
fect thereof” constitutes a saving 
clause and continues in force the laws 
existing at the time of the accident, 
which occurred before the later act 
became operative. Reynolds v. Y 
Clemens Horst Co., 170 P. 1082, 35 Cal. 
App. 711. 


[b]. In Pennsylvania under an act 
providing that stated sections shall 
not apply to any accident occurring 
prior to midnight of December 31, 
1919, one of the sections named, pro- 
viding that if there be no guardian or 
committee of a minor, the compensa- 
tion payable in his account may be 
paid to any surviving parent does not 
apply where the accident occurred on 
October 24, 1919. McGilley v. Marko- 
vitz Bros., 89 Pa.Super. 170. 


[c] In Texas, where a later com- 
pensation statute provides that all 
rights and remedies shall remain in 
force under the original law, unaffect- 
ed by any of the amendments in the 
later act, provisions of the later act 
empowering an injured employee to 
Sue upon installments of the award 
which had not matured, and recover a 
penalty or attorney’s fee because cf 
a failure of the insurer to pay ma- 
tured installments, cannot apply 
where the accident happened prior to 
the passage of the later act, whether 
the employee presented his claim to 
the industrial accident board before 
or after the later act was in force. 
Southern Surety Co. v. Lucero, (Civ. 
eae 218 S.W. 68 (dismissed on mo- 
tion). 


86. See infra text and notes 90-93. 
87. U.S.—Arizona, etc., R. Co. v. 


Clark, 207 F. 817, 125 C.C.A; 305 [aff: 


35 S.Ct. 210, 235 U.S. 669, 59 L.Ed. 415, 
L.R.A.1915C 834] (Arizona act). 


Conn.—Preveslin v. Derby & An- 
sonia Developing Co., 151 A. 518, 112 
Conn. 129, 70 A.L.R. 1426. 


Ill.—Foglio v. City of Chicago, 229 
Ill.App. 472. 


Ind.—Tecumseh Coal & Mining Co. 
v. Buck, 135 N.E. 481, 192: Ind. 122; 
American Chain Co. v. Salters, 140 
N.E. 435, 80 Ind.App. 410; Riggs v. 
Lehigh Portland Cement Co., 131 N.E. 
231, 76 Ind.App. 308. 


La.—White v. Louisiana Western 
Ry. Co., 140 So. 486, 174 La. 308 [aff 
135 So. 255, 18 La.App. 544]; Leon v. 
Crowell & Spencer Lumber Co., 92 So. 
389, 151 La. 932; Salvaggio v. Illinois 
Cent. 'R. Co, 91 So. 549,/151 La. 66; 


Boyer vy. Crescent Paper Box Factory, : 
Rupp v. Rei- | 


78 So. 596, 143 La. 368; 
mann Mfg. Co., 7 La.App. 634. 


Me.—Lemelin’s Case, 124 A. 204, 123 
Me. 478; Gray v. St. Croix Paper Co., 
113 A. 32, 120 Me. 81; Shink v. Au- 
gustus Carey & Co., 113 A. 32, 120 Me. 
80; Gauthier v, Penobscot Chemical 
Fiber Co., 113 A: 28. 


Md.—State Ace. Fund y. Jacobs, 118 
A. 159, 140 Md. 622, 24 A.L.R. 434. 


Mass.—Manley’s Case, 182 N.E. 486, 
‘280 Mass. 331; Wamboldt’s Case, 163 
N.E. 910, 265 Mass. 300; Kareske’s 
Case, 145 N.E. 301, 250 Mass. 220; 
Lapan’s Case, 129 N.E. 607, 237 Mass. 
340; Walkden’s Case, 129 N.H. 396, 237 
Mass. 115. 


Mich.—Kirchner vy. Michigan Sugar 
Co., 173 N.W. 198, 206 Mich. 459. 


Minn.—State v. District Court, St. 
Louis County, 164 N.W. 812, 138 Minn. 
213; State v. General Acc. Fire & Life 
Assur. Corp., 158 N.W. 715, 134 Minn. 
21, Ann.Cas.1918B 615. 


Nev.—Virden v. Smith, 210 P. 129, 
Nev. 208. 


N.H.—Cote v. Bachelder-Worcester 
ay A. 101, 85 N.H. 444, 82 A.L.R. 
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N.J.—A. P. Smith Mfg. Co. v. Court 
of Common Pleas of Essex County, 
150 A. 771, 107 N.J.Law 38. 


N.Y.—Neglia v. Zimmerman, 142 N. 
EK. 442, 237 N.Y. 131 [motion den 143 
N.E. 760, 237 N.Y. 604]; Blatchley v. 
Dairymen’s League Co-op. Ass’n, 232 
N.Y.S. 437, 225 App.Div. 167; Balder- 
son v. Wallace & Co., 208 N.Y.S. 543, 
212 App.Div. 189; Arnold v. S._R. 
Mfg. Co., 203 N.Y.S. 546, 208 App.Div. 
305; Mosher v. Carlton, 201 N.Y.S. 
628, 207 App.Div. 84; Morris v. Mul- 
doon, 177 N.Y.S. 673, 108 Misc. 143 
[rev on other grounds 180 N.Y.S. 319, 
190 App.Div. 689]; Moran vy. Rodgers 
& Hagerty, 168 N.Y.S. 410, 180 App. 
Div. 821. But see Bailey v. School 
Dist. No. 5, Town of Leicester, Cuyler- 
ville, 198 N.Y.S. 247, 204 App.Div. 125 
(holding that where an award to the 
dependent of an injured employee of 
a school district, under the law as it 
existed at the time of the injury, left 
the claimant with a claim against the 
district for collecting which no ma- 
chinery was provided, the claim 
should be recognized as valid and en- 
forceable under the machinery pro- 
vided by a later amendment, since to 
give the amendment retroactive effect 
“would not be to create a liability 
which did not previously exist, but 
simply to afford the relief which a 
previous liability entailed,” the inten- 
tion to cover such an employee being 
clearly shown by the prior law). 


Okl.—Caswell v. Bird, 16 P.(2d) 859, 
160 Okl. 224; United Iron Works vy. 
Smethers, 14 P.(2d) 380, 159 Okl. 105. 


Pa.—Riddell v. Pennsylvania R. Co., 
106 A. 80, 262 Pa. 582; Zolack v. Bu- 
ne Shaft Coal Co., 12 Pa.Dist.&Co. 

14. 


S.D.—Bahlkow v. Preston, 244 N. 
W. 93; Wisconsin Granite Co. v. 
State, 223 N.W. 600, 54 S.D. 482. 


Tex.—Associated Employers’ 
ciprocal v. Brown, (Civ.App.) 56 S.W. 
(2d) 483; 
Co. v. Wilson, (Civ.App.) 17 S.W.(2d) 


| 68. 


W.Va.—Carbon Fuel Co. v. State 
Compensation Com’r, 163 S.E. 62, 111 
W.Va. 639; Jenkins v. Heaberlin, 148 
S.E. 117, 107 W.Va. 287. 


Wyo.—tIn re Hibler, 261 P. 648, 37 
Wyo. 332. 


But see Denning v. Quist, 19 P.(2d) 
656, 172 Wash. 83 (holding that an 
amendatory act providing that it 
should not affect any cause of action 
existing when a previous act became 
effective restored to a workman en- 
gaged in extrahazardous work a right 
of action for injuries against his em- 
ployer as a third person which exisi- 
ed prior to the previous act, which de- 
prived him of such right). 


“Assuming that the Legislature had 
the power to make the law of 1927 ap- 
plicable to claims for injuries sus- 
tained before its enactment, we 
should not give it that construction 
if it be susceptible of any other.” In 
ie ti 261 P. 648, 652, 37 Wyo. 


Re-} 
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thereto, has no applicability in the case of injuries 
sustained prior to its enactment,*’ or prior to the 


{a] Reasons for rule.—(1) “The 
effect of the amendment, if applied, 
would be to impair the obligations of 
the original contract, which cannot 
be done.” Associated Employers’ Re- 
ciprocal v. Brown, (Tex.Civ.App.) 56 
S.W.(2d) 483, 486. To same effect 
Preveslin v. Derby & Ansonia Devel- 
oping Co., 151 A. 518, 523, 112° Conn: 
129) 70°A WR. £4265 Gauthier v. Pen- 
obscot Chemical Fiber Co., (Me.) 113 
A. 28, 30. (2) Impairment of obliga- 
tion of contracts see supra § 33. (3) 
“Under the Workmen’s Compensation 
Law, when an industrial ac- 
cident occurs to an employee, the 
rights and obligations of the parties 
become vested and fixed, and 
such rights and obligations cannot be 
either destroyed or enlarged by sub- 
sequent legislation.” Shink v. Augus- 
tus Carey & Co., 113 A. 32, 120 Me. 
80. To same effect United Tron Works 
v. Smethers, 14 P.(2d) 380, 159 Okl. 
105. (4) “There fs nothing in the 
re-enacted [and amended] section to 
indicate that it was intended fo have 
a retroactive effect. It was intended 
to create a right of action where none 
existed before, and it could not be 
given a retrospective effect without vi- 
olating the plainest principles of con- 
stitutional law. . .. . The legisla- 
ture could not enact a statute chang- 
ing the conditions of a contract of em- 


ployment in existence prior to the 
adoption of such statute.” Salvaggio 
v. Illinois Cent. R. Co., 91 So. 549, 


550, 151 La. 66.. (5) “The obligation 
of the employer to make compensa- 
tion results from the contract of em- 
ployment. Manifestly, after this con- 
tract has come to an end, as a result 
of the accident which has incapacitat- 
ed the workmen from performing his 
part of it, the Legislature cannot 
change it so as to make it more oner- 
ous to the employer. . . . It can- 
not, after the contract has terminat- 
ed, increase the obligation of the em- 
ployer, for to do so would be simply 
to take money from the pocket of 
one person and give it to another—a 
thing the legislature is obviously 
without power to do.” Leon v. Crow- 
ell & Spencer Lumber Co., 92 So. 389, 
390, 151 La. 932. 


[b] Tllustrations of statutes held 
not applicable to prior injuries.—(1) 
Act increasing the amount of compen- 
sation to be paid. Preveslin v. Der- 
by & Ansonia Developing Co.; 151 A. 
518, 112 Conn. 129, 70 A.L.R. 1426. (2) 
Amendment applying the compensa- 
tion act to personal injuries which 


|} do not affect the earning power of 


the employee. Boyer v. Crescent Pa- 
per Box Factory, 78 So. 596, 143 La. 
368. (3) An act amending and reén- 
acting the Employers’ Liability Act, 
so as to apply it to interstate carriers, 
where the injury or death occurs 
while the employer and employee are 
engaged in an intrastate operation or 
movement not controlled or governed 
by the United States laws providing 
for compensation of employees, is not 
retroactive, and does not apply to an 
injury: sustained before its adoption, 
though the injured employee did not 
die as a result of the injury until aft- 
er its adoption. Salvaggio v. Illinois 
Cent.. R. Co.,91,So. 549, 151: La. 66. 
(4) Amendment providing that com- 
pensation for total incapacity for 
work, as well as partial incapacity 
previously provided for, can be se- 
cured after the expiration of the 
specified period of total disability. 
Lemelin’s Case, 124 A. 204, 123 Me. 
478. (5) “The commission invokes 
chapter 238 of the Laws of 1919 as 
creating a liability on the part of the 


336 [71 C.J.] 


time at which it is to take effect.’ The general rule 
above stated’® has been qualified to the effect that 
a change in, or created by, a compensation act which 
is substantial, and not merely formal, and which con- 


{employer and insurer] to pay the ex- 
penses of a surgical operation, for 
which admittedly there was no liabil- 
ity under the law in force at the 
date of the accident.’ Shink v. Au- 
gustus Carey & Co., 113 A. 32, 120 
Me. 80. (6) Statute under which 
“failure to make a claim shall not 
bar proceedings if the insurer has 
executed an agreement in regard to 


compensation.” » Kareske’s Case, 145 
N.B. 301, 304, 250 Mass. 220. (7) 
Amendment providing that failure to 


give notice shall not be a bar “if it is 
found that the insurer was not preju- 
diced by want of notice.’’ Walkden’s 
Case, 129 N.E. 396, 397, 237 Mass. 115. 
(8) Statute providing that “action or 
proceeding by an injured person to 
recover compensation must be com- 
menced within one year after the oc- 
currence of the injury.” State v. Dis- 
trict Court, St. Louis County, 164 N. 
W. 812, 138 Minn. 213; State v. Gen- 
eral Acc. Fire & Life Assur. Corp., 
158 N.W. 715, 134 Minn. 21, Ann.Cas. 
1918B 615. .(9) Statute limiting re- 
view of a compensation award to one 
year after the last payment of com- 
pensation. A. P. Smith Mfg. Co. v. 
Court of Common Pleas of Essex 
County, 150 A. -771, 107 N.J.Law 38. 
(10) Amendment making the liability 
of the employer for medical treat- 
ment ‘depend on the nature of the in- 
jury:or the process of recovery, with- 
out limitation as to time. Balderson 
v: Wallace & Co., 208 N.Y.S. 543, 212 
App.Div.: 189. (11) Amendment pro- 
viding that “the loss of. binocular vi- 
sion shall be considered to be equiva- 
Yent to the, loss of one eye.’ Arnold 
Vv: SOR. MféeviiCo:, 203 N.Y-S. 546, 547, 
208 App: Div. 305. (12) Compensation 
act providing, that, ‘contracts to the 
contrary notwithstanding, the receipt 
of benefits, from relief associations 
shall not bar recovery of damages by 
action at law.’ Riddell v. Pennsyl- 
wania; Re Co, 106 A. 80, 82, 262 Pa. 
582. “€18) Act extending the opera- 
tions and occupations included with- 
in the workmen’s compensation laws 
to the operation of a corn shredder. 
Bahlkow v. Preston, (N.D.) 244 N.W. 
93. (14) Amendment increasing the 
maximum rate of compensation. ASs- 
sociatéd Employers’ Reciprocal  v. 
Brown, (€Tex.Civ.App.) 56 S.W.(2d) 
483, (15) Limitation “to the effect 
that no further award may be made 
in cases of nonfatal injuries, except 
within one year after the commission- 
er shall have made the last payment 
in any permanent disability case.” 
Carbon Fuel Co. v. State Compensa- 
tion Commission, 168. S.E. 62, 111 W. 
Va. 639; Jenkins v. Heaberlin, 148 S. 
B. 117, 107 W.Va. 287. 


[c] Award held to make amend- 
ment retroactive.—‘If the amendato- 
ry statute be construed so as to en- 
title the respondent to recover under 
its nurse allowance provision from 
the date of enactment, the effect of 
the statute is to enlarge the right 
he had at the time he received the 
injuries.” Virden v. Smith, 210 P. 
129, 130, 46 Nev. 208 [not foll Talbot 
vy. Industrial Insurance Commission, 
183 P. 84, 187 P. 410, 108 Wash. 231] 
(where the injuries were sustained 
prior to the enactment of the amend- 
ment). 


[d] Award held not to make 
amendment retroactive.-—Where an 
employee in an extrahazardous occu- 
pation was injured before the going 
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into effect of an amendment provid- 
ing that in case of total permanent 
disability, if the workman is rendered 
physically helpless so as to require 
a constant attendant, the monthly 
payment shall be increased twenty 
dollars per month so long as the re- 
quirement shall continue, an allow- 
ance to the workman commencing as 
of the date of the amendment’s tak- 
ing effect, and to continue so long as 
he should require an attendant, did 
not give the amendment a retroactive 
effect contrary to the legislative in- 
tent. Talbot v. Industrial Insurance 
Commission, 183 P. 84, 108 Wash. 231 
[aff reh 187 P. 410, 108 Wash. 231]. 


fe] Amendment to Occupational 
Disease Law.—An act amending the 
Illinois Occupational Disease Act, by 
providing in substance that employees 
who sustain an occupational disease 
shall receive compensation in accord- 
ance with the provisions of the Illi- 
nois Workmen’s Compensation Act, is 
not retroactive to affect a judgment 
previously recovered.by ‘an employee 
under the act amended. Hoyt v. 
Metal Co. v. Atwood, 289 F. 453. 


{f] Rule applied.—(1) Ruling on 
question as to whether there was ac- 
cident authorizing compensation must 
be governed by law under which 
award was granted (Workmen’s Com- 
pensation Act, §§ 7(b), 13, 15, 17(b). 
Guillod v. Kansas City Power & Light 
Co., 18 S.W.(2d) 97, 224 Mo.App. 382 
[transf from 11 S.W.(2d) 1036, 321 Mo. 
586]. (2) District court, on appeal 
from decision of Workmen’s Compen- 
sation Bureau, must consider law as 
existing at time of bureau’s decision 
(Comp. Laws Suppl. [1925] § 396al17). 
MacArthur v. North Dakota Work- 
men’s Compensation Bureau, 244 N.W. 
259, 62 N.D. 572. 


88. Cal.—Hendrickson v. State In- 
dustrial Accident Commission, 8 P. 
(2d) 833, 215 Cal. 82; Carlsen v. Diehl, 
208 P. 150, 57 Cal.App. 731. 


Tll.—Playhouse Theatre v. Indus- 
trial Commission, 179 N.E. 89, 346 Ill. 
509; Stanswsky v. Industrial Commis- 
sion, 176 N.H. 898, 344 Ill. 436. 


La.—Craver y. Gillespie, 86 So. 730, 
148 La. 182. 


N.Y.—Rugg v. Norwich Hospital 
ee 199 N.Y.S. 735, 205 App.Div. 


Or.—Salem Hospital v. Olcott, 136 
P. 341, 67 Or. 448 


Tex.—Ocean Accident & Guarantee 
Corporation v. Pruitt, (Commn.App.) 
58 S.W.(2d) 41 [rev (Civ.App.) 40 S. 
W.(2d) 254]. 


Vt.—Barber v. Estey Organ Co., 135 
pawl a al010) aVateiuitoe 


Eng.—Greenhill v. Glasgow Daily 
Record, 2 B.W.C.C. 244. 


But see Denning v. Quist, 296 P. 
145, 160 Wash. 681 (holding that an 
amendment to the compensation act, 
prohibiting any action against any 
employer or workman if at the time 
of the accident the employer or work- 
man was in the course of any extra- 
hazardous employment under the act 
applies to an accident occurring be- 
fore the amendment went into effect, 
since the right to bring such action 
was purely statutory, and it was com- 
petent for the legislature to limit it). 


[a] Tlustrations of statutes held 
not applicable to prior injuries.—(1) 
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cerns a right or duty and not merely a matter of 
remedy, evidence, or procedure, is not retroactive, so 
as to apply to injuries occurring prior thereto,°® un- 
less made so by express language or inescapable im- 


Amendment providing for a ten per 
cent increase in the award where the 
employer willfully failed to secure 
the payment of compensation as re- 
quired by the act. Hendrickson v. 
State Industrial Accident Commis- 
sion, 8 P.(2d) 8338, 215 Cal. 82. (2) 
Where an accident to an. employee 
happened before an amendment to 
the Workmen’s Compensation Act 
took effect, the right of the employee 
to recover against a third person 
whose negligence caused the injury, 
notwithstanding recovery of compen- 
sation from his employer, is governed 
by the provisions*ef the Workmen’s 
Compensation Act.as it stood prior to 
the amendment. Carlsen v. Diehl, 208 
P. 150, 57 Cal.App. 731. (3) Amend- 
ment making provision for compen- 
sation where an “employee is serious- 
ly permanently disfigured about the 
face or head or where the usefulness 
of a member or any physical function 
is seriously permanently impaired.” 
Craver v. Gillespie, 86 So..730, 731, 
148 La. 182. (4) No workmen injured 
before June 30, 1914, being entitled 
to benefits under the act of Febr. 25, 
1913, ¢ 112, the ‘‘Workmen’s Compen- 
sation Act,” and the commission be- 
ing authorized, by § 238, to provide 
hospital accommodations only for in- 
jured workmen “who are entitled to 
benefits hereunder,” the secretary cf 
state properly refused to audit the 
claim of a hospital for the sum which 
the commission had contracted to pay 
it for hospital accommodations during 
December, 1913, for workmen entitled 
to benefits under such law, it being 
impossible that there could be such 
workmen. Salem Hospital v. Olcott, 
136 P. 341, 67 Or. 448. 


at See supra text and notes 87, 


_ 90. Conn.—Schmidt v. O. K. Bak- 
ing Co., 96 A. 963. 


Ill— Arnold & Murdock Co. v. In- 
dustrial Commission, 145 N.E. 342, 
314 Ill. 251, 40 A.L.R. T1470; O’Brien 
v. Chicago City Ry. Co., 137 N.E. 214, 
305 Ill. 244, 27 A.L.R. 479. 


Ind.—American,Chain Co. v. Salters, 
140 N.E. 435, 80 Ind.App. 410; Cen- 
tral Indiana Ry. Co. v. Davis, 132 N.E. 
611, 78 Ind.App. 341; Riggs v. Lehigh 
Portland Cement Co., 131 N.H. 231, 76 
Ind.App. 308; Collwell v. Bedford 
Stone & Construction Co., 126 N.E. 
439, 73 Ind.App. 344. 


La.—Cuna v. Elton Lumber Co., 88 
So. 493, 148 La. 1097. 


Nev.—vVirden v. Smith, 210 P. 129, 
46 Nev. 208. 


N.Y.—Alder v. Amsterdam Bldg. 
Co., 246 N.Y.S. 94, 230 App.Div. 629; 
Blatchley v. Dairymen’s League Co- 
Operative Ass’n, 232 N.Y.S. 4387, 225 
App.Div. 167. 


Pa.—Kuca v. Lehigh Valley Coal 
Co., 110 A. 731, 268 Pa. 163; Riddell 
uy Penney eis R. Co., 106 A. 80, 262 

a. 5 


R.I.—Carlson v. United Ry. Signal 
Co.,,A20icAy 64, 450Reedize 


Tex.—Ocean Accident & Guarantee 
Corporation v. Pruitt, (Commn.App.) 
58 S.W.(2d) 41 [rev (Civ.App.) 40 S. 
W.(2d) 254]. 

Wyo.—In re Hibler, 261 P. 648, 37 
Wyo. 3382. 


[a] Changes held substantive.— 
(1) Amendment providing that an in- 
jured employee shall receive ‘for in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 62] 
plication.9? 
there is a saving clause.°? 


juries resulting in total permanent 


disability five hundred weeks.” 
American Chain Co. v. Salters, 140 N. 
EB. 435, 437, 80 Ind.App. 410. (2) 


‘Amendment providing that the remar- 
riage of a widow shall terminate her 
dependency, but not that of her child, 
the law in effect at the time of the in- 
jury having provided that the mar- 
riage of the widow should terminate 
the dependency of the child. Riggs 
v. Lehigh Portland Cement Co., ‘Tal 
N.E. 231, 76 Ind.App. 308. (3) A pro- 
vision of an amending act providing 
that a wife not living with her hus- 
band at the time of his death, and 
not dependent upon him for support, 
but entitled to support from him at 
the time of his death, by virtue of the 
laws of the state, shall be conclusive- 
ly presumed to be wholly dependent 
upon him, “confers a right, and is not 
merely a rule of evidence. Collwell 
v. Bedford Stone & Construction Co., 
126 N.E. 439, 73 Ind.App. 344. (4) A 
requirement as to making claim for 
compensation within six months after 
the injury is a part of the substance 
of the contract of employment, and 
does not relate only to the remedy, so 
that the abrogation of the require- 
ment by a later act which goes into 
effect five months after the injury, 
does not affect the requirement and 
the rights of the parties under the 
earlier statute. Cuna v. Elton Lum- 
ber Co., 88 So. 493, 148 La. 1097. (5) 
An amendment changing the basis of 
eompensation for injury in case of 
seasonal employment cannot be said 
to be “procedural merely, and appli- 
cable to all cases thereafter heard 
and decided. It is a substantive 
change in the law. bean? THO. Gk 
rect purpose is to increase the amount 
of the award, and such is its neces- 
sary effect.” Blatchley v. Dairymen’s 
League Co-Operative Association, 232 
NIV!S.” 437) 439, 225 App. Diy. 167... C6) 
A change in the manner of payment, 
from payment in a lump sum to pay- 
ment in monthly installments, is “a 
change in the substantive law and not 
merely in the procedure.’’ In re Hib- 
ler, 261 P. 648, 652, 37 Wyo. 332. 


[b] Provisions as to notice.—‘‘Pre- 
liminary to passing upon the ques- 
tion thus presented as to the conse- 
quences attached to the delay in the 
giving of notice to the employer, it 
becomes necessary to determine 
whether the provisions of section 21, 
ec 138, of the Public Acts of 1913, or 
those of sections 3 and 13 of chapter 
288 of the Public Acts of 1915, which 
did not go into effect until May 20, 
1915, both dealing with that subject, 
but in a somewhat different manner, 
are controlling. In the claimant’s be- 
half, it is contended that the provi- 
sions of the earlier act, which the 
court below interpreted and applied, 
relate to procedure and remedy, and 
therefore were superseded by those 
of the later act in force when the 
hearing before the commissioner was 
had. On behalf of the respondent, it 
is insisted that they concern substan- 
tive rights. The latter contention is 
the correct one. The relation be- 
tween the parties was contractual, 
their rights and obligations arose 
from that relation, and the terms and 
conditions of it were defined by the 
Statute in force which formed a part 
of the contract of employment. Sib- 
ley v. State, 96 A. 161, 89 Conn. 682; 
Powers v. Hotel Bond Co., 93 A. 245, 
89 Conn. 143. By these terms and 
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Conversely, a change affecting merely 
the remedy or procedure, and not a right, will apply 
to injuries occurring before the change,®? unless 
In addition to numerous 
cases in which the principle is applied without a di- 
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conditions as prescribed by the act 
of 1918, the liability of an employer, 
in case of injury to the employee, 
was not fixed by the simple fact of 
injury to the employee arising out 
of and in the course of his employ- 
ment. The element of notice of in- 
jury to the employer, if he be igno- 
rant of it, entered into the very es- 
sence of the injured party’s claim and 
the extent of it. The time when the 
notice should be given was made a 
factor to be considered in determin- 
ing what the claim should be which 
he was entitled to enforce in the 
manner prescribed by statute. The 
act of 1913 was in force when this 
claimant’s injuries were received, 
when the 30 days beopuded by it for 
notice thereof to be given to his em- 
ployer had run—when notice was in 
fact given to his employer and when 
the attempt to enforce his claim was 
begun. Whatever right of compensa- 
tion he might have had thus became 
fixed, and the extent of it determin- 
ed, or, rather, the elements to be con- 
sidered in its determination, fixed. 
Whatever inchoate right, arising from 
his injuries, he may have lost by non- 
compliance with the conditions pre- 
cedent to a definite and enforceable 
claim was then lost. Whatever that 
loss was, it could not be restored to 
him by subsequent legislation. Any 
attempt to do so would be to deprive 
his employer of a right vested in it 
under its contract.” Schmidt v. O. 
7 Baking Co., 96 A. 963, 964, 90 Conn. 
217. 


{c] Rule applied to Occupational 
Disease Law.—Hoyt Metal Co. v. At- 
wood, 289 F. 453. 


91. O’Brien v. Chicago City Ry. 
Co., 1387 N.E. 214, 305 Ill. 244, 27 A.L. 
R. 479; Manley’s Case, 182 N.E. 486, 
280 Mass. 331; Kuca v. Lehigh Valley 
CoaliGo.j110rAaW31, 268 Pas il63. See 
Decker v. Pouvailsmith Corporation, 
168 N.E. 442, 252 N.Y. 1 (holding that 
a court may not give a retroactive 
effect to a statute to revive a work- 
man’s compensation claim already 
barred by the compensation act as 
it read at the time of the accident un- 
less the legislative purpose is defined 
by express language or necessary in- 
ference). 


92. See infra § 64. 
93. See infra § 64 text and note 15. 


94. Cal.—Hyman Bros. Box & La- 
bel Co. v. Industrial Accident Com- 
mission, 1812 Pp. 784, 180° Cal. 423; 
Holmberg v. City of Oakland, 203 P. 
167, 55 Cal.App. 270; Reynolds v. 
EK. Clemens Horst Co., 170 P. 1082, 35 
Cal.App. 711. 


Conn.—Panico v. Sperry Engineer- 
ing’ -Co7°1b6s A302, 113! Conn. “707; 
Preveslin v. Derby & Ansonia Devel- 
oping Co:; 151 A, 518; 112..Conn. 129, 
70 A.L.R. 1426; Schmidt v. O. K. Bak- 
ing Co., 96 A. 963, 90 Conn. 217. 


Ill.— Playhouse Theatre v. Industri- 
al Commission, 179 N.E. 89, 346 Ill. 
509; Stanswsky v. Industrial Commis- 
sion, 176 N.E. 898, 344 Ill. 4386; Mc- 
Naught v. Hines, 133 N.E. 53, 300 Ill. 
167 [rev 220 Ill.App. 15]; Oriental 
Laundry Co. v. Industrial Commis- 
sion, 127 N.E. 676, 2938 Ill. 539; Deibei- 
kis v. Link-Belt Co., 104 N.E. 211, 261 
Ill. 454, Ann.Cas.1915A 241. 


Ind.—Riggs v. Lehigh Portland Ce- 
ment Co., 131 N.E. 231, 76. Ind.App. 
308; Collwell v. Bedford Stone & Con- 
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rect statement thereof, a number of cases hold that 
the law in foree at the time of the injury governs the 
employee’s right to, or the employer’s liability to pay, 
compensation, °4 and it has been broadly held that 
such right or obligation cannot be enlarged or di- 


struction Co., 126 N.E. 439, 73 Ind. 


App. 344. 


La.—White v. Louisiana Western 
Ry. Co., 140 So. 486, 174 La. 308 [aff 
135 So. 255, 18 La.App. 544]; Rupp 
v. Reimann Mfg. Co., 7 La.App. 634; 
Burson y. Ohio Oil Co., 6 La.App. 739. 


Me.—Gauthier’s Case, 113 A. 28, 120 
Me. 73. 


Minn.—Eberle v. Miller, 212 N.W. 
190, 170 Minn. 207. 
Mont.—Williams Vv. Brownfield- 


Canty Carpet Co., 26 P.(2d) 980. 


Nev.—Virden v. Smith, 210 P. 129, 
46 Nev. 208. 


N.H.—Cote v. Bachelder-Worcester 
Toxo A. 101, 85 N.H. 444, 82 A.L.R. 


N.J.—A. P. Smith Mfg. Co. v. Court 
of Common Pleas of Essex County, 
150 A. 771, 107 N.J.Law 38; Baur v. 
Essex County Ct. C. Pl., 95 A. 627, 88 
N.J.Law 128. 


N.Y.—Neglia v. Zimmerman, 142 N. 
E. 442, 237 N.Y. 131 [motion den 143 
N.E. 760, 237 N.Y. 604]; State Treas- 
urer v. Vanderbilt, 220 N.Y.S. 521, 220 
App.Div. 61; Carolan v. R. Hoe & Co., 
212 N.Y.S. 73, 214 App.Div. 356; Bald- 
erson v. Wallace & Co., 208 N.Y-.S. 
543, 212 App.Div. 189; Arnold v. S. R. 
Mfg. Co., 203 N.Y.S. 546, 208 App.Div. 
305; Caldana v. Buezenburg, 200 N. 
Y.S. 468, 206 App.Div. 188; Rugg v. 
Norwich Hospital Ass’n, 199 N.Y.S. 
735, 205 App.Div. 174; Draper v. W. H. 
Draper & Sons, 195 N.Y.S. 162, 201 


App.Div. 770; Hansen v. Flinn- 
O’Rourke Co., 183 N.Y.S. 213, 192 App. 
Div. 878; Hassen v. Elm Coal Co., 172 


N.Y.S. 430, 184 App.Div. 715; Caster- 
line v. Gillen, 169 N.Y.S. 345, 182 App. 
Div. 105; Moran v. Rodgers & Hager- 
ty, 168 N.Y.S. 410, 180 App.Div. 821; 
Tillburg v. McCarthy & Townsend, 
166% N:Y.S::°878, 179 -App:Div...5933 
Pardy v. Boomhower Grocery Co., 164 
N.Y.S. 775, 178 App.Div. 347; Grasell 
v. Broadhead, 162 N.Y.S. 421, 175 App. 
Div. 874; Morris v. Muldoon, 177 N. 
Y.S. 673, 108 Mise. 143 [rev on other 
aaa 180 N.Y.S. 319, 190 App.Div. 


Ohio.—Industrial Commission of 
Ohio v. Kamrath, 160 N.E. 470, 118 
Ohio St. 1; Industrial Commission v. 
Sodec, 172 N.E. 292, 35 Ohio App. 177. 


Okl.—Caswell y. Bird, 16 P.(2a) 
859, 160 Okl. 224; United Iron Works 
v. Smethers, 14 P.(2d) 380, 159 Okl. 
105; Pine v. State Industrial Commis- 
sion, 235 P. 617, 108 Okl. 185. 


Pa.—Riddell v. Pennsylvania R. 
Co., 106 A. 80, 262 Pa. 582; Zolack v. 
pulae Shaft Coal Co., 12 Pa.Dist.&Co. 


Tenn.—Rye Du Pont Rayon Co., 
40 S.W.(2d) 1041, 163 Tenn. 95. 


Tex.—Associated Employers’ Recip- 
rocal v. Brown, (Civ.App.) 56 S.W. 
(2d) 483; Norwich Union Indemni- 
ty _COmivar Wallson, ((@lv- Apps aol esas 
(2d) 68; Adtna Life Ins. Co. v. Graham, 
(Civ. App.) 279 S.W. 927 [rev on other 
grounds (Commn.App.) 284 S.W. 933]; 
Aitna Life Ins. Co. v. Graham, (Civ. 
App.) 279 S.W. 923 [rev on other 
grounds (Commn.App.) 284 S.W. 931]; 
Georgia Casualty Co. v. Ward, (Civ. 
App.) 259 S.W. 1108; Southern Sure- 
ty Co. v. Lucero, (Civ. App.) 218 S.W. 
68. See Great American Indemnity 
Co. v. McElyea, (Civ.App.) 57 S.W. 
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minished,®® or affected,®® by subsequent legislation; 
more generally, it governs the rights and obligations 
of the parties,®? and not the law in effect at the time 
the award is made;®® and it governs the right to 
medical and hospital treatment.°® Under a provision 
that contracts of service made prior to the taking ef- 
fect of a compensation act shall be presumed to con- 
tinue after it has taken effect, and that every contract 
in force after the act goes into effect shall come with- 
in it, the act applies to an employee whose contract 
was made six weeks before the act took effect.t 
amendment to a compensation law has been held: in- 

applicable to a claim governed by the terms of a pol- 

icy issued prior to the amendment,” or expiring prior | 
Likewise, a law ereating an insurance 


thereto.® 


(2d) 966 (holding that the rights of 
the parties depended upon the law as 
it existed prior to the enactment of 
an act making the discount on lump 
sum awards six per cent, which act 
became effective after the award of 
the industrial accident board had 
been made and an appeal perfected 
therefrom. by the insurer). 


Va.—Vanzant vy. Southern Bending 
Co., 129 S.E. 268, 143 Va. 244. 


Wash.—Foster v. Department of 
Labor and Industries, 296 P. 148, 161 
Wash. 54, 73 A.L.R. 1012. 


Wyo.—In re Hibler, 261 P. 648, 37 
Wyo. 332. 


See Montello Granite Co. v. Indus- 
trial Commission, (Wis.) 248 N.W. 
427 [reh den 249 N.W. 516] (holding 
that an employee who elected not to 
be subject to the Workmen’s Compen- 
sation Act is not entitled to an award 
under an act compulsory as to him, 
and becoming effective two days be- 
fore he left work on account of an 
occupational disease, in the absence 
of a showing that his condition was 
wholly or partly.caused, or contribut- 
ed to, by any exposure to which he 
was subjected after the act became 
applicable to him). 


Que.—Huot v. G. A. Grier & Sons, 
27 Rev.Leg. 339. 


[a] Questions of dependency must 
be considered under the provisions of 
the law in effect at the time of the 
accident which caused death, and not 
under an amendment passed thereaft- 
er. Hansen y. Flinn-O’Rourke Co., 
183 N.Y.S. 213, 192 App.Div. 878. 


[b] Contract in policy or subse- 
quent amendments.—Where a work- 
men’s compensation insurer contract- 
ed to pay in the manner provided by 
the laws of such states as were in 
force at the time the policy took ef- 
fect, or any subsequent amendments 
thereto, and while the policy was in 
force the Texas Workmen’s Com- 
pensation Act was amended to pro- 
vide that, if an employee hired in 
Texas sustained an injury in the 
course of his employment, he should 
be entitled to compensation accord- 
ing to the law of Texas though the 
injury was received outside of the 
state, such amendment became part 
of the policy, and the insurer was lia- 
‘ble for an award to an employee in- 
jured, after the amendment, in Louisi- 
ana under Texas employment. Home 
Lite & Accident Co. v. Orchard, (Tex. 
Civ.App.) 227 S.W. 705. 


95. Ill—Stanswsky v. Industrial 
Commission, 176 N.E. 898, 344 Ill. 436. 


Ind.—Riggs v. Lehigh Portland Ce- 
ment Co., 131 N.E. 231, 76 Ind.App. 
308. 
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[§ 63] 2. On 


Me.—Shink v. Augustus Carey & 
Go.,. 113 “AC. 32,. 120. Me,.« 80. 


N.Y.—Draper v. W. H. Draper & 
ie 195 N.Y.S. 162, 201 App.Div. 


Ohio.—Industrial Commission of 
Ohio v. Kamrath, 160 N.E. 470, 118 
Ohio St. 1. 


Tex.—Norwich Wnion Indemnity Co. 
v. Wilson, (Civ.App.) 17°.S.W.(2d) 68. 


[a] Reason for rule.—“If the Leg- 
islature may increase awards, it may 
also decrease them. To permit sSub- 
sequent legislation to increase or di- 
minish the compensation specified in 
awards would be to strike down vest- 
ed rights. Then no one would be Sse- 
cure. The resulting uncertainty, dis- 
trust, and confusion would destroy 
the compensation plan itself.” Riggs 
v. Lehigh Portland Cement Co., 131 
N.E. 231, 232, 76 Ind.App. 308. 


96. Stanswsky v. Industrial Com- 
mission, 176 N.E. 898, 899, 344 Ill. 436 
(holding that a statute providing, 
with a stated exception, that no new 
laws shall be construed to repeal a 
former law as to claims arising under 
the former law, or to affect any claim 
arising before the new law takes ef- 
fect, govern “the claims of an in- 
jured workman for compensation and 
the liability of his employer to pay 
compensation’’). 


97. John W. Reed v. Cleveland, 
Cincinnati, Chicago & St. Louis Ry. 
Co., 220 Ill.App. 6; Lemelin’s Case, 124 
A. 204, 123 Me. 478; Shink v. Augustus. 
Carey .&.-Co,, 113..A. .32,..120. Me., 80: 
Sheldon v. State Department of Labor 


and Industries, 12 P.(2d) 751, 168 
Wash. 571. 
98. Stanswsky v. Industrial Com- 


mission, 176 N.E. 898, 344 Ill. 
But see Muller v. Apel, 152 N.E. 400, 
242 N.Y. 499 (where an award was 
computed on the basis of the maxi- 
mum wage set at the time thereof, 
rather than on the basis at the date 
of the accident as a result of which 
the employee died). 


99. Eberle v. Miller, 212 N.W. 190, 
170 Minn. 207. 


1. Drtina v. Charles Tea Co., 118 N. 
E. 69, 281 Ill. 259 [aff 204 Il]. App. 183]. 


2. Small v. Gibbs Press, 162 N.E. 
505, 248 N.Y. 513. 


3. Adtna Life Ins. Co. v. Graham, 
(Tex.Civ.App.) 279 S.W. 927 [rev on 
other grounds (Commn.App.) 284 S.W. 
933]; Adtna Life Ins. Co. v. Graham, 
279 S.W. 923 [rev on other grounds 
(Tex.Commn.App.) 284 S.W. 931]. 


[a] Reason for rule.—‘‘To con- 
strue the act . as applicable to 
the facts of this case and as a part 
of the insurance contract, contrary to 


436., 
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board and authorizing it to establish rates for com- 
pensation insurance, is not retroactive,* so that the 
rates adopted by it do not apply to contracts of in- 
surance entered into before the act became opera- 
tive.®> Rights dependent upon an award made under 
an. act which is later repealed are not lost where the 
repealing act provides that rights vested under the 
former act may be exercised under its provisions.® 
A law providing for the payment of interest on 
claims presented to a board does not apply to a claim 
filed before its passage." ~ 


Death of Employee. Upon the 


death of an employee, the rights of others have been 
held to be governed by the law in force at the time 
of his death,* and not by the law in force at the 


the express provisions of said policy 
contract, would be to give said act 
a retroactive construction, increasing 
the fixed obligations under a contract, 
in violation of . . . the Constitu- 
tion of the state of Texas,’‘and would 
be contrary to article 1, § 9, of the 
Constitution of the United States.” 
Aotna Life Ins, Co. v. Graham, (Tex. 
Civ.App.) 279 S.W. 923, 924 [rev on 
other grounds (Tex.Commn.App.) 284 
SUN cio ciel Wat 


_ 4 Builders’ Limited Mut. Liabil- 
ity Ins. Co. v. Compensation Ins. 
Board, 186 N.W. 860, 151 Minn. 427. 


[a] Postponing time of statute’s 
effect.—‘‘The statute was passed 
March 15, 1921, but did not go into 
effect until June 1, 1921. Postponing 
the time when a statute shall take 
effect, in the absence of Some other 
adequate reason therefor, evinces an 
intention to give it a retrospective 
operation. But, where the statute 
makes changes which affect the sub- 
stantive rights of the parties, the 
necessity or propriety of allowing the 
parties affected a reasonable time in 
which to adjust themselves to the 
changed conditions furnishes an ade- 
quate reason for postponing its opera- 
tion without ascribing such postpone- 
ment to an intention to give it a re- 
troactive effect.’”’ Builders’ Limited 
Mut. Liability Ins. Co. v. Compensa- 
tion Ins. Board, 186 N.W. 860, 861, 151 
Minn. 427, 


5. Builders’ Limited Mut. Liability 
Ins. Co. v. Compensation Ins. Board, 
186 N.W. 860, 151 Minn. 427. 


.6& Sanders Lumber Co. v. Wat- 
kins, 179 N.E. 919, 94 Ind.App. 276. 


7. Brandenburg v. J. Boos Dairies, 
158 A. 578, 105 Pa.Super. 25 (holding 
further that a “reference back” to the 
board by a court, after the new law 
becomes effective, does not mean that 
there is a new action or a new claim). 


8. Warner v. Zaiser, 239 N.W. 761, 
184 Minn, 598; State v. Ramsey Coun- 
ty Dist. Ct., 156 N.W. 120, 132 Minn. 
249; State v. Hennepin County Dist. 
Ct, 154 N.W. 661, 181 Minn. 96; 
Nicholson v. Roundup Coal Mining 
Co., 257 P. 270, 79 Mont. 358; Mess- 
nick v. Kahn Bros., 256 N.Y.S. 281, 
235 App.Div. 114; State Treasurer 
v. Vanderbilt, 220 N.Y.S. 521, 220 App, 
Div. 61; Carlin v. Lockport Paper Co.; 
212 N.Y.S. 65, 214 App.Div. 354; 
Donoho y, AtlanticyBasin Iron Works, 
206 N.Y.S. 494, 210 App.Div. 535; In- 
dustrial Commission of Ohio v. Kam- 
rath, 160. N.E. 470, 118 Ohio St. 1; 
Industrial Commission y. Sodec, 172 
N.E. 292, 35 Ohio App. 177. But'see 
Draper v. W. H. Draper & Sons, 195 
N.Y.S. 162, 201 App.Div..770 (holding 
that an amendment providing that a 
disability award shall, upon claim- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time of the injury;® thus the death benefits payable 
are governed by the law as it existed at the time of 
Other authorities, however, 
hold that the law in force at the time of the injury 


the employee’s death.?° 


ant’s death, be payable to his widow 
and children does not apply to an 
award made after the date on which 
the amendment becomes effective for 
an injury occurring before that date, 
and gives claimant’s widow no right 
to payments falling due after his 
death following that date, from caus- 
es other than the injury). 


[a] Where there are no persons 
entitled to compensation, upon the 
happening of an accident resulting in 
death, the amount payable to the state 
treasurer is determined by the provi- 
sions of the compensation law in ef- 
fect at the time of the death, and not 
that in effect at the time of the ac- 
cident. State Treasurer v. Vander- 
bilt, 220 N.Y.S. 521, 220 App.Div. 61. 


9. State v. Hennepin County Dist. 
Ct., 154 N.W. 661, 131 Minn. 96. 


[a] Reason for rule.—‘‘The claim 
of [the employee’s widow] for com- 
pensation does not arise from the in- 
jury to her husband, but is a new and 
distinct. cause of action created by 
his death.” State v. Hennepin Coun- 
ty Dist. Court, 154 N.W. 661, 131 Minn. 


10. Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358; 
Messnick v. Kahn Bros., 256 N.Y.S. 
281, 235 App.Div. 114; Carlin v. Lock- 
port Paper Co., 212 N.Y.S. 65, 214 App. 
Div. 354; Donoho v. Atlantic Basin 
Iron Works, 206 N.Y.S. 494, 210 App. 
Div. 535. 


[a] Reason for rnule.—‘‘The right 
EO ont 2 [funeral benefits] does not 
exist till the death of the injured em- 
ployee, on which event the right 
springs into existence as an original 
independent right. . . . A proceed- 
ing to recover death benefits is not the 
same as a proceeding for compensa- 
tion made by an employee who sur- 
vives his injury. . . . Not until 
the death of the injured employee did 
the rights of the parties become fixed. 
The law which must control the com- 
pensation to be paid is that which was 
in effect at the time the right to the 
compensation springs into existence.” 
Donoho v. Atlantic Basin Iron Works, 
206 N.Y.S. 494, 496, 210 App.Div. 535. 
To same effect Messnick v. Kahn 


Bros., 256 N.Y.S, 281, 235 App.Div. 
114. 
[b] Amendment increasing) com- 


pensation.—Nicholson v. Roundup 
Coal Mining Co., 257 P. 270, 79 Mont. 
858; Donoho v. Atlantic Basin Iron 
Dorkty 206 N.Y.S. 494, 210 App.Div. 
535. 


[c] Funeral ‘benefits.—‘‘Although 
funeral benefits are included within 
the term ‘compensation’ * they 
are death benefits.’’ Donoho v. Atlan- 
tic Basin Iron Works, 206 N.Y.S. 494, 
495, 210 App.Div. 535. 


11. Quilty v. Connecticut Co., 113 
A. 149, 96 Conn. 124; Stanswsky v. 
Industrial Commission, 176 N.E. 898, 
344 Tll. 436; Cote v. Bachelder- 
Worcester Co., 160 A. 101, 85 N.H. 444, 
82 A.L.R. 1239; Thorpe v. Department 
of Labor and Industries of Washing- 
ton, 261 P. 85, 145 Wash, 498. 


[a] Reasons for rule—(1) ‘The 
obligations of the employer to de- 
pendents of an employee in case of the 
death of an injured employee are 
. . . substantive obligations, and 
are . . . fixed and determined by 
the statute in force at the time of 
the injury. The [later act, materially 
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changing the law as to the method of 
determining the compensation of par- 
tial dependents] clearly does not re- 
late to procedure merely but affects 
substantive rights and obligations.” 
Quilty v. Connecticut Co., 113 A. 149, 
150, 96 Conn. 124. (2) ‘No right of 
action is given to a widow as such. 
The act in terms imposes upon em- 
ployers liability for compensation 
only to their employees. . . .. The 
existence or nonexistence of depend- 
ents affects the amount of compensa- 
tion recoverable by the personal repre- 
sentative . but no right of ac- 
tion for any loss suffered by such de- 
pendents is given to them by the act. 
The statute might conceivably have 
been drawn in such a way as to give 
to every dependent of a deceased 
workman a separate right of action 
for the loss resulting to such depend- 
ent from his death, but no such pur- 
pose is discernible in the present act. 
. . . Instead of creating new rights 
of action in the dependents of a de- 
ceased workman, the act gave to the 
workman himself a new right to de- 
mand compensation for personal in- 
jury and provided that this right 
should survive to his personal repre- 
sentative for the benefit of his de- 
pendents. We therefore must con- 
clude that the right to claim compen- 
sation from. the defendant, which 
plaintiff is now seeking to enforce, 
accrued at the time when the deceased 
received his injury and that the de- 
fendant’s liability became fixed as of 
that date.” Cote v. Bachelder- 
Worcester Co., (N.H.) 160 A. 101. (3) 
“The death of . . . [appellant’s] 
husband gives her no right whatever 
unless it be established that it arose 
from an injury under theact. So that 
the injury itself is the real basis for 
allowance of compensation. The de- 
clared object of the law is to pro- 
vide compensation for injury. The 
compensation is to be paid to the in- 
jured workman in monthly amounts 
as long as he lives, and then, upon his 
death, to his dependents. If he can- 
not receive during his lifetime a 
greater amount than the schedule in 
force at. the time of his injury, even 
though the schedule be increased by 
subsequent legislation, how can the 
fact of his death give a greater right 
to his dependents who claim compen- 
sation by virtue of the same injury? 
His death operates only as a transfer 
of the right to receive the compensa- 
tion because of the injury. . . .. Un- 
der our law all injuries of every kind, 
whether based on negligence or not, 
are placed in one class, and recovery 
is had from the state, and the basis of 
all such claims is that the injury be 
received in extrahazardous employ- 
ment. This is true whether the claim 
be presented by the workman or by 
his dependents.” Thorpe v. Depart- 
ment of Labor and Industries of 
Pe 261 P. 85, 86, 145 Wash. 
498. 


[b] In Texas, where a later com- 
pensation act provides that all rights 
and remedies shall remain in force as 
under the original law, unaffected by 
any of the amendments in the later 
act, the original law, in force at the 
time an emplovee was injured, applies 
even though his death occurred after 
the amending act and the rights of his 
dependents accrued after the amend- 
ment was in force. Georgia Casualty 
Co. v. Ward, (Civ.App.) 259 S.W. 1103. 


_ [ce] The words “claims or actions” 
in a statute providing that “for all 
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applies, and not that at the time of death.'* A stat- 
ute cannot affect rights arising upon a death occur- 
ring prior thereto,!” vested rights being acquired un- 
der the statute in effect at the time of the death.** 


cases of injuries to workmen which 
occurred and for all claims or actions 
pending or causes of action existing 
before this act shall go into effect,” 
previous statutes, relating to the 
schedule of compensation, shall con- 
tinue in force unaffected by the pass- 
age of the later statute, refer to “‘in- 
juries for which no claim has been 
made, those for which claims have 
been made, and those for which ac- 
tions are pending,” so as to include a 
claim for death which accrues subse- 
quently to the change in the schedule 
in the later act, as a result of an in- 
jury sustained prior thereto. Thorpe 
v. Department of Labor and Indus- 
tries of Washington, 261 P. 85, 86, 145 
Wash. 498. 


12. Ind.—Riggs v. Lehigh Portland 
res als Co., 131 N.E. 231, 76 Ind.App. 


Md.—State Acc. Fund v. Jacobs, 118 
A. 159, 140 Md. 622, 24 A.L.R. 434. 


Minn.—Warner v. Zaiser, 239 N.W. 
761, 184 Minn. 598. 


N.J.—Hansen v. Brann & Stewart 
Co., 103 A. 696, 90 N.J.Law 444. 


N.Y.—Blatchley v. Dairymen’s 
League Co-op. Ass’n, 232 N.Y.S. 487, 
225 App.Div. 167. See Messnick v. 
Kahn _ Bros., 256 N.Y.S. 281, 282, 235 
App.Div. 114 (holding that an amend- 
ment making provision ‘for the pay- 
ment of death benefits to ‘a surviving 
child or children of any age dependent 
blind® or ; crippled’) 2’ 2. may not 
have retroactive effect’); Donoho v. 
Atlantic Basin Iron Works, 206 N.Y. 
S. 494, 210 App.Div. 535 (holding that 
an amendment increasing the maxi- 
mum allowance for funeral expenses 
“may not have retroactive effect’). 


Tex——Avtna ) Life! ins) Cosmey. 
Graham, (Civ.App.) 279 S.W. 923 [rev 
on other grounds (Commn.App.) 284 
SiwW."9381]- 


But see Hudson v. Maxwell, 13 S.W. 
(2d) 829, 158 Tenn. 328; King v. Ves- 
tal Lumber & Mfg. Co., 11 S.W.(2d) 
852, 158 Tenn. 12 (both holding that 
the application of an act giving chil- 
dren, under eighteen, compensation on 
the remarriage of the widow, to a case 
where the employee died before the 
enactment of the statute, and the 
widow remarried after the enactment, 
i Enh a retroactive application of the 
aw). 


[a] Reason for rule.—“A _ con- 
tractual relationship existed under 
the law at the time of the husband’s 
death between petitioner, the employ- 
erjeand: theyinsurenjaw> . ise iItawas 
beyond the power of the Legislature 
to impair the existing obligation.’ 
Warner v. Zaiser, 239 N.W. 761, 762, 
184 Minn. 598. 


13. Hansen v. Brann & Stewart 
Co., 1038 A. 696, 90 N.J.Law 444; 
Blatchley vy. Dairymen’s League Co-op. 
REEL, 232 N.Y.S. 487, 225 App.Div. 


[a] Thus a woman who, under the 
law in effect at the time of her hus- 
band’s death, was entitled to compen- 
sation during three hundred weeks, 
acquired a vested right to compensa- 
tion for that period, which cannot be 
legally abridged by a _ later amend- 
ment cutting off a widow’s right to 
compensation upon her remarriage 
during the period covered by weekly 
payments. Hansen v. Brann & 
Pigtane Co., 103 A. 696, 90 N.J.Law 
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[§ 64] 3. As to Matters of Procedure. 
in a compensation law affecting merely the reme- 
dy or procedure, and not a right, will apply to inju- 
ries oceurring before the change,'* unless there is a 
Thus, as to matters of procedure, 


saving clause.t> 


14, Ill.—Perry Coal Co. v. Indus- 
trial Commission, 175 N.E. 801, 343 Ill. 
525; Chicago Board of Underwriters 
v. Industrial Commission, 164 N.E. 
216, 332 Il). 611; Duquoin Tp. High 
School Dist. No. 100 v. Industrial 
Commission, 161 N.E. 108, 329 Ill. 543; 
Smolen v. Industrial Commission, 154 
N.E. 441, 324 Ill. 32; Superior Coal Co. 
v. Industrial Commission, 151 N.E. 
890, 321 Ill. 240; Otis Elevator Co. v. 
Industrial Commission, 134 N.B. 19, 
302 Ill. 90; City of Chicago v. Indus- 
trial Commission, 127 N.E. 46, 292 Ill. 
409; Bowman vy. Industrial Commis- 
sion, 124 N.E. 3738, 289 Ill. 126. 


N.J.—Crew v. Trainor, 102 A. 905, 
91 N.J:Law 87 [aff 105 A. 893, 92 N. 
J.Law 512]. 


N.Y.—Vincent v. Allerton House 
Co) 177 NIE: 2537256 NOM. 6225 Orton 
v. Olds Motor Works, 240 N.Y.S: 570, 
229 App.Div. 46. 


S.D.—Dakota Central Telephone Co. 
v. Mitchell Power Co., 188 N.W. 750, 
45 S.D. 462. 


Tex.—New Amsterdam Casualty Co. 
v. Patton, 22 S.W.(2d) 540 [aff 36 S. 
W.(2d) 1000]. 


W.Va.—McShan v. Heaberlin, 
S.B. 109; 105 W.Va. 447. 


[a] Changes held to affect remedy 
or procedure only.—(1) Statute re- 
quiring filing of claim for compensa- 
tion within one year after date of in- 
jury or last payment of compensation, 
the statute in force at the time having 
required the filing of an application 
for adjustment of such claim within 
eighteen months after he returns to 
his employment. Duquoin Tp. High 
School Dist. No. 100 v. Industrial 
Commission, 161 N.E. 108, 329 Ill. 543. 
(2) Statute extending the time for re- 
view of an award on the ground that 
incapacity is ended or diminished. 
‘Smolen v. Industrial Commission, 154 
N.E. 441, 324 Ill. 32. (3) Act creating 
a workmen’s compensation aid bureau. 
Crew v. Trainor, 102 A. 905, 91 N.J. 
Law 87 [aff 105 A. 893, 92 N.J.Law 
512). (4) Statute authorizing the 
state industrial board, within one year 
from the date of an accident, to re- 
classify a disability upon proof of a 
change in condition or that the previ- 
ous classification was erroneous, the 
statute previously in force having im- 
posed no time limitation upon the 
power of the board to revise its 
awards and decisions. Vincent v. Al- 
ferton House Co., 177 N.E. 25, 256 N. 
Y. 522 [rev 246 N.Y.S. 98, 230 App. 
Div. 583]. Contra Alder v. Amster- 
dam Bldg. Co., 246 N.Y.S. 94, 97, 230 
App.Div. 629 (holding, with regard 
to the later statute, that ‘‘the limita- 
tion therein is substantive in char- 
acter, and, if it is to be applied re- 
troactively, a substantial right will 
be cut off. Nothing in the section in- 
dicates such an intent. We think that 
the section is not retroactive’). (5) 
An amendment empowering the state 
industrial board to permit the filing 
of a claim after the expiration of a 
year from the date of the accident, 
the previous law having barred claims 
after such period, applies to a claim 
accrued at the time when the amend- 
ment went into effect, but not then 
extinguished by the expiration of a 
year from the date of the accident. 
Orton v. Olds Motor Works, 240 N.Y. 
S, 570, 229 App.Div. 46. (6) Amend- 
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ment providing that the employer may 
recover from a third person injuring 
an employee the amount of the lia- 
bility and hold it for the benefit of the 
employee or his personal representa- 
tive, less the amount of compensation 
paid and expense of recovery. Dakota 
Central Telephone Co. v. Mitchell 
Power Co., 188 N.W. 750, 45 S.D. 462. 
(7) Amendment requiring notice of 
refusal to abide by the award of the 
industrial accident board to be filed 
with the board only, and dispensing 
with the requirement of notice to the 
adverse party. New Amsterdam Cas- 
ualty Co. v. Patton, (Civ.App.) 22 8. 
W.(2d) 540 [aff (Commn.App.) 36 S. 
W.(2d) 1000]. (8). Statute creating 
an appeal board. McShan v. Heaber- 
lin, 143 S.E. 109, 105 W.Va. 447. 


15. Duquoin Tp. High School Dist. 
No. 100 v. Industrial Commission, 161 
N.E. 108, 329 Ill. 543; Superior Coal 
Co. v. Industrial Commission, 151 N.E. 
890, 321 Ill. 240; Otis Elevator Co. v. 
Industrial Commission, 134 N.E. 19, 
302 Ill: 90; City of Chicago v. Indus- 
pes Commission, 127 N.E. 46, 292 I1l1. 


16. Iil.—New Staunton Coal Co. v. 
Industrial Commission, 136 N.E. 782, 
304 Ill. 613; Keller v. Industrial Com- 
mission, 135 N.E. 98, 302 Ill. 610; Otis 
Elevator Co. v. Industrial Commis- 
sion, 134 N.E. 19, 302 Ill. 90; National 
Zine Co. v. Industrial Commission, 127 
N.E. 135, 292 Ill. 598; Suburban Ice 
Co. v. Industrial Board, 113 N.E. 979, 
274 Ill. 630; People v. McGoorty, 110 
N.E. 791, 270 Ill. 610; Connibol v. Mt. 


Olive & Staunton Coal Co., 211 Ill. 
App. 32. , 
Iowa.—Rish v. Iowa Portland 


Tae Co., 170 N.W. 532, 186 Iowa 


Kan.—Frary v. Roxana Petroleum 
Corporation, 297 P. 668, 132 Kan. 854; 
Corpora v. Kansas City Public Service 
Co., 284 P. 818, 129 Kan. 690. 


La.—Le Suer v. Rumbaugh, 8 la. 
App. 387; Burson v. Ohio Oil Co., 6 La. 
App. 739. But see Le Seur v. Rum- 
baugh, 6 La. App. 587 (holding that 
“in a suit under the Workmen’s Com- 
pensation Law commenced after the 
amendment of 1926 to recover com- 
pensation for an injury received prior 
thereto, the prohibition in the amend- 
ment against attorney’s fees in ex- 
cess of twenty per cent of the award 
or of $1,000.00 in any event has no 
application, even though the contract 
of employment between the plaintiff 
and his attorney was entered into 
after Act No. 85 of 1926 was passed’’). 


Md.—Thomas v. Pennsylvania R. 
Co., 160 A. 798, 162 Md. 509. 


Mass.—Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll But- 
4 Case, 179 N.E. 690, 278 Mass. 


Ohio.—Industrial Commission of 
Ohio v. Marsh, 169 N.E. 569, 121 Ohio 
St. 494 [rev 167 N.E. 896, 32 Ohio App. 
224]; Thompson-Starrett Co. v. Fer- 
guson, 183 N.E. 47, 43 Ohio App. 169; 
Industrial Commission of Ohio v. Wil- 
ee 163 N.H. 212,.29 Ohio App. 

Pa.—Kuca v. Lehigh Valley Coal 
Cosll0r A. Wel, 268 Pa. Toss. Warchule 
v. Pittsburgh Terminal Coal Corpora- 
tion, 161 A. 771, 106 Pa.Super. 249; 
De Joseph v. Standard Steel Car Co., 
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the general rule is that the law in force at the time 
of seeking to enforce the right to compensation, or 
at the time of any stage in such enforcement, will 
control,1® or, more particularly, that in force at 
the time of the hearing!’ or award,!* and not at the 


99 Pa.Super. 497. 


W.Va.—Tackett v. State Compensa- 
tion Com’r, 151 S.B. 310, 108 W.Va. 
402; Proffitt v. State Compensation 
Com’r, 151 S.E. 307, 108 W.Va. 438. 


But see cases infra note 23. 


[a] TDlustrations.—(1) Notwith- 
standing circuit courts have power 
at common law to issue certiorari to 
review decisions of the _ industrial 
board provided for in the Workmen’s 
Compensation Aet, yet a writ of cer- 
tiorari issued before an amendment 
relating to revi@w went into effect, 
is, where not already determined, gov- 
erned by that amendment. People v. 
McGoorty, 110 N.E. 791, 270 Ill. 610. 
(2) Provision as to appeals from or- 
ders of the industrial commissioner. 
Rish v. Iowa Portland Cement Co., 170 
N.W. 532, 186 Iowa 443. (3) Amend- 
ment limiting the time for taking an 
appeal. Frary v. Roxana Petroleum 
Corporation, 297 P. 668, 132 Kan. 854. 
(4) <A law restoring to a higher 
court appellate jurisdiction in work- 
men’s compensation cases governs the 
right of appeal from a judgment of a 
lower court entered after the law went 
into effect, although the accident, and 
the proceedings before, and the award 
by, the compensation commission 
transpired during the interval when 
the higher court was without appel- 
late jurisdiction in such matters. 
Corpora v. Kansas City Public Service 
Co. 2849P. 818,129) Kani (69.0.c0 1 oy 
Amendment regarding time for modi- 
fication and review of judgments. Le 
Suer v. Rumbaugh, 8 La.App. 387. (6) 
Amendment governing jurisdiction of 
Workmen’s Compensation actions. 
Burson v. Ohio Oil Co., 6 La.App. 739. 
(7) A provision for the trial of ques- 
tions of fact, on appeal, on the record 
of the original proceedings before the 
industrial accident commission ap- 
plies to a hearing or trial taking place 
after the provision went into effect, 
so as to exclude oral testimony from 
witnesses who had testified before the 
commission, although the appeal had 
been entered before the provision 
went into effect; Thomas v. Pennsyl- 
vania R. Co., 160 A. 793, 162 Md. 509. 


17. Devine’s Case, 129 N.E. 414, 236 
Mass. 588; Williams v. Thompson, 
166- Sim. 906, 203 NEC. 717. 


[a] Qlustrations.—(1) A hearing 
of a widow’s claim for compensation 
for her husband’s death was properly 
before a single member of the indus- 
trial accident board under the stat- 
ute in force at the time of the hear- 
ing, and not by a committee on arbi- 
tration in accordance with: that in 
force at the time of the injury. De- 
vine’s Case, 129 N.E. 414, 236 Mass. 
588. (2) Amendment to the com- 
pensation act, relating to costs and 
attorney’s fees. Williams v. Thomp- 
son, 166 S.E. 906, 203 N.C. 717. 


[b] Rule applied. — Defendant 
could adopt new rule of practice, ren- 
dering whole record reviewable, in 
absence of bill of exceptions laid down 
during pendency of compensation 
case. State ex rel. Midwest Pipe & 
Supply Co. v. Haid, 52 S.W.(2d) 183, 
330 Mo. 1093. 


18. Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo. 414. 


[a] Thus the portion of findings 
and a decree requiring an employer to 
execute a bond for compliance with 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘Co., 110 A. 731, 268 Pa. 163; 


<O3l; 
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time of the injury?® or when the cause of) action 
These holdings are on the grounds that 
changes in procedure do not affect the substantial 
rights of the parties,?! that they apply to pending 


arose.?° 
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litigation,?? although on this point there is author- 
ity to the contrary,?* and that there is no vested right 
in any particular remedy? or any special mode of 
administering it.?° 


VI. GENERAL RULES OF CONSTRUCTION?® 


[§ 65] A. In General. In the 


workmen’s compensation acts, the courts are, of 
course, guided by, or will apply, the general rules of 


the award is not objectionable on the 
ground that the amendment author- 
izing the requirement of the bond was 
not passed until the claim had ac- 
erued. Industrial ~ Commission | v. 
Hammond, 236 P. 1006, 77 Colo, 414. 


19. Iowa.—Rish v. Iowa Portland 
Cement Co., 170 N.W. 532, 186 Iowa 
443. 


Kan.—Corpora v. Kansas City Pub- 
ic. Service Co., 284 P. 818, 129 Kan. 
690. 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588. 


Ohio:—Industrial Commission of 
Ohio v. Willenborg, 163 N.E. 212, 29 
Ohio App. 162. 


Pa.—Marchuk v. Pittsburgh Termi- 
nal Coal Corporation, 161 A. 771, 106 
Pa.Super. 249; De Joseph v. Standard 
Steel Car Co., 99 Pa.Super. 497. 


W.Va.— Proffitt v. State Compensa- 
tion Commission, 151 S.E. 307, 108 W. 
Va. 438. 


20. Otis Elevator Co. v. Industrial 
Commission, 134 N.E. 19, 302 Ill. 90; 


Burson v. Ohio Oil Co., 6 La.App. 
%39: 

21. 'Burson v. Ohio Oil Co., 6 La. 
App. 739; Thomas v. Pennsylvania 


R. Co., 160 A. 793, 162 Md. 509; De- 
vine’s Case, 129 N.E. 414, 236 Mass. 
588; De Joseph v. Standard Steel Car 
Co., 99 Pa.Super. 497. 


[a] But when a judgment has been 
entered, ‘the parties had _ vested 
rights, and one of these rights, was 
that this judgment could only be over- 
turned, on appeal, on a question of 
fact by the rule then applicable there- 
to,” so that a statute becoming a law 
after a judgment is rendered and pro- 
viding for a trial de novo does not 
apply to an appeal from the judgment. 
‘Travelers’ Ins. Co. v. Ohler, 227 N.W. 
449, 450, 119 Neb. 121. 


22. Iil—New Staunton Coal Co. v. 
Industrial Commission, 136 N.E. 782, 
304 Ill. 613; Otis Elevator Co. v. In- 
maa Commission, 134 N.E. 19, 302 


Kan.—Frary v. Roxana Petroleum 
Corporation, 297 P. 668, 132 Kan. 854. 


Md.—Thomas v. Pennsylvania R. 
Co., 160 A. 793, 162 Md. 509. 


Pa.—Kuca v. Lehigh Valley Coal 
Marchuk 
v. Pittsburgh Terminal Coal Corpo- 
ration, 161 A. 771, 106 Pa.Super. 249; 
De Joseph v. Standard Steel Car Co., 
99 Pa.Super. 497. 


W.Va.—Proffitt v. State Compensa- 
tion Commissioner, 151 S.E. 307, 108 
W.Va. 438; Tackett v. State Compen- 
sation Commissioner, 151 S.E. 310, 108 
W.Va. 402; MecShan v. Heaberlin, 143 
S.E. 109, 105 W.Va. 447. 


23. Eidenmiller v. State, 233 N.W. 
447, 120 Neb. 430; W. S. Tyler Co. v. 
Rebic, 161 N.E. 790, 118 Ohio St. 522 
{aff 161 N.E. 356, 27 Ohio App. 314]; 
Industrial Commission of Ohio v. 
Hilshorst, 158 N.E. 748, 117 Ohio St. 
Kossick Vv. Sharon Steel Hoop 
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construction of 


Co., 148 N.E. 343, 113 Ohio St. 33; In- 
dustrial Commission of Ohio v. Vail, 
143 N.H. 716, 110 Ohio St. 304; Thomp- 
son-Starrett Co. v. Ferguson, 183 N.E. 
47, 43 Ohio App. 169; Jasionowski v. 
Industrial Commission of Ohio, 153 N. 
BE. 247, 220 Ohio App. 112; Texas 
Employers’ Ins. Ass’n v. Bryan, (Tex. 


Civ.App.) 198 S.W. 342 (error re- 
fused). 
{a] Tllustrations.—(1) An amend- 


ment requiring a compensation award 
to be heard on appeal in the district 
court of the county in which the ac- 
cident occurred unless the parties 
stipulate otherwise “did not operate 
legally on the case under considera- 
tion as to jurisdiction of the appeal 
which was then pending in the dis- 
trict court.’’ Eidenmiller v. State, 
233 N.W. 447, 448, 120 Neb. 430. (2) 
An amendment to a compensation act, 
relating to rehearing by the industrial 
commission as a condition precedent 
to proceedings in the common pleas 
court is inapplicable to proceedings 
pending before the adoption of the 
amendment. Thompson-Starrett Co. 
v. Ferguson, 183 N.E. 47, 43 Ohio App. 
169. (3) An amendment authorizing 
the trial court “‘to exclude from the 
evidence such portions of the tran- 
script of the Industrial Commission as 
are not competent, material, or rele- 
vant, and to which objection is made 
or exception taken before the commis- 
sion,’ which amendment took effect 
when an action was pending in court, 
does not apply, the earlier statute, 
permitting the submission of hearsay 
evidence to the jury, controlling. 
Jasionowski v. Industrial Commission 
of Ohio, 153 N.E. 247, 22 Ohio App. 
112. (4) An amendment permitting 
the beneficiary of a compensation 
award, upon failure of payment of an 
installment, to mature the _ entire 
claim and sue thereon, which became 
a law after an appeal was taken from 
an award under the prior act, would 
not affect the question of the juris- 
diction of the trial court at the time it 
tried the case. Texas Employers’ Ins. 
Ass’n v. Bryan, 198 S.W. 342 (error 
refused). 


24. Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo. 414; Otis 
Elevator Co. v. Industrial Commis- 
sion, 134 N.E. 19, 302 Ill. 90; People v. 
McGoorty, 110 N.E. 791, 270 Ill. 610. 


25. Otis Elevator Co. v. Industrial 
Commission, 134 N.E. 19, 302 Ill. 90; 
cane v. McGoorty, 110 N.E. 791, 270 
Til. F 


26. Construction: 
INES 
Favoring validity see supra § 17. 
Question of law or fact see infra 
XXI. # 


Of: 
APR amendments see supra § 


Statutes generally see Statutes §§ 
563-734. 


Statutory definitions of: 
Employee see infra § 160. 
Employer see infra § 123. 


statutory interpretation.?7 
that the acts are to be interpreted in the light of, 
or so as to promote, their purposes or objects,?° 


They have broadly held 


27. Victory Sparkler and Special- 
ty Co. v. Gilbert, 153 A. 275, 160 Md. 
181; McVey v. Chesapeake and Poto- 
mac Telephone Co., 188 S.E. 97, 103 W. 
Va. 519; Western. Trust Co. v. City 
of Regina, 9 Sask.L. 336. 


28. Ariz.—Federal Mut. Liability 
Ins. Co. v.. Industrial Commission of 
Arizona, 252 P. 512, 31 Ariz. 224. 


Cal.—Harlan v. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352. 


Colo.—Industrial Commission of 
Colorado v. State Insurance Compen- 
sation Fund, 203 P. 215, 71 Colo. 106; 
Industrial Commission of Colorado v. 
Aetna, Life Ins. Co., 174 P. 589, 64 
Colo. 480, 3 A.L.R. 1336: 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606. 


Ill.—Camp Spring Mill Co. v. In- 
dustrial Commission, 134.N.E. 30, 302 
Tit. 186; Decatur Construction Co. 
v. Industrial Commission, 129 N.E. 
738, 296 Ill. 290; Morris & Co. v. In- 
dustrial Commission, 128 N.E. 727, 295 
Ill. 49; Suburban Ice Co. v. Industrial 
Board, 113 N.B. 979, 274 Til. 630% 


Ind.—Dowery v. State, 149 N.E. 922, 
84 Ind.App. 37; Calumet Foundry and 
Machine Co. v. Mroz, 137 N.E. 627, 79 
Ind.App. 305; In re Boyer, 117 N.E. 
507, 65 Ind.App. 408. 


Iowa.—Crooke v. Farmers’ Mut. 
Hail Ins. Ass’n, 218 N.W. 513, 206 
Iowa 104, 62 A.L.R. 342; Elks v. 
Conn, 172 N.W. 173, 186 Iowa 48; 
Mitchell v. Phillips Mining Co., 165 
N.W. 108, 181 Iowa 600. 


Kan.—Roberts v. City of Ottawa, 
165 PB: 869, 101 Kan. 228. 


Ky.—Warfield Natural Gas Co. v. 
Muncy, 50 S.W.(2d) 543, 244 Ky. 213. 


La.—King v. American Tank and 
Equipment Corporation, (App.) 144 
So. 283; Kern v. Southport Mill, 136 
So. 225, 19 La.App. 338 [rev on other 
grounds 141 So. 19, 174 La. 4321; Rob- 
abe v. Younse Lumber Co., 8 La.App. 


Md.—Botteler v. Gardiner-Buick 
‘COs 165 A. 611, 164 Md. 478; Merrill v. 
State Military Department, 136 A. 897, 
152 Md. 474. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 80 
A.L.R. 1408 [eert gr 62 S.Ct. 44, 284 
U.S. 609, 76 L.Md. 521, and aff 52 S. 
Ct. 336, 285 U.S. 334, 76 L.Ed. 729]; 
Slavinsky v. National Bottling Torah 
Co., 166 N.E. 821, 267 Mass. 319; 
Zoulalian.v. New England Sanatorium 
& Benevolent Ass’n, 119 N.E. 686, 230 
Mass. 102, L.R.A.1918F 185; In re 
Gagnon, 117 N.E. 321, 228 Mass. 334, 
21 A.L.R. 1528; Young v. Duncan, 106 
N.E. 1, 218 Mass. 346. 


Minn.—HWichholz v. Shaft, 208 N.W. 
18, 166 Minn. 339; State v. District 
Court of Ramsey County, 158 N.W. 
798, 1384 Minn. 131. 


Mo.—Harder v. Thrift Const. Co., 
(App.) 53 S.W.(2d) 34; Betz v. Colum- 
bia Telephone Co,, 24 S.W.(2d) 224, 
224 Mo.App. 1004. 


Mont.—Murray Hospital vy. An- 
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with reference to their subjects,?® 
light of, or so as to remedy, the ills or evils they 


and in the 


were designed to remove;*° that the acts are to be 


grove, 10 P.(2d) 577, 92 Mont. 101. 


Neb.—Parson y. Murphy, 163 N.W. 
847, 101 Neb. 542, L.R.A.1918F 479. 


N.H.—Brown v. Conway Electric 
Light & Power Co., 129 A. 633, 82_N. 
H. 78; Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.Y.—Jensen v. Southern Pac. Co., 
109 N.E. 600, 215 N.Y. 514, LRA. 
1916A 403, Ann.Cas.1916B 276; Clark 
v. Voorhees, 184 N.Y.S. 888, 194 App. 
Div. 13 [rev on other grounds 131 N. 
BHW553,. 231 N.Y. 4]. 


Ohio.—Industrial Commission _ of 
Ohio v. Lewis, 181 N.E. 136, 125 Ohio 
St. 296; Industrial Commission of 
Ohio v. Dunham, 169 N.E. 36, 33 Ohio 
App. 237. 


Or.—Estes v. State Industrial Acci- 
one Commission, 267 P. 518, 125 Or. 


Pa.—Blake v. Wilson, 268 Pa. 469, 
11/2) Avp 1265905) AJU-RS 726; . Hale: v. 
peseee Fire Brick Co., 75 Pa.Super. 

4, 


Tex.—Millers’ Mut. Casualty Co. v. 
Hoover, (Commn.App.) 235 S.W. 863; 
Gaddy v. First Nat. Bank of Beau- 
mont, (Civ.App.) 283 S.W. 277 [certi- 
fied questions answered 283 S.W. 472, 
115 Tex. 393]; Eastern Texas Electric 
Co. v. Woods, (Civ.App.) 230 S.W. 
498; General Accident, Fire & Life 
Assur. Corp., Ltd. v. Evans, (Civ.App.) 
201 S.W. 705. 


Utah.—Industrial Commission. v. 
“aon Mining Co., 172 P. 301, 51 Utah 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


. Wis.—Interstate Power Co. v. In- 
dustrial Commission of Wisconsin, 
234 N.W. 889, 203 Wis. 466; Lesh v. 
Illinois Steel Co., 157 N.W. 539, 163 
Wis. 124, L.R.A.1916E 105; Foth v. 
Macomber, ete., Rope Co., 154 N.W. 
369, 161 Wis. 549; Milwaukee v. Mil- 
ler, 144 N.W. 188, 154 Wis. 652, L.R.A. 
1916A 1, Ann.Cas.1915B 847. 


And see cases infra notes 31, 54. 


[a] Rule applied to Occupational 
Disease Act making the provisions of 
the Workmen’s Compensation Act ap- 
plicable to occupational diseases aris- 
ing out of industries named. First 
Nat. Bank of Ottawa v. Wedron Silica 
Co., 184 N.E. 897, 351 Ill. 560. 


Purpose see supra § 15. 


29. Dietrich v. Industrial Board, 
121 N.E. 226, 286 Ill. 50. 


30. Ala.—National Cast Iron Pipe 
Co. v. Higginbotham, 112 So. 734, 216 
Ala. 129; Summit Coal Co. v. Walker, 
107 So. 905, 214 Ala. 332. 


Ill.—Bowman v. Industrial Commis- 
sion, 124 N.E. 373, 289 Ill. 126. 


Ind.—In re Duncan, 127 N.E. 289, 
291, 73 Ind.App. 270 [cit Cyc]. 


Iowa.—Crooke v. Farmers’ Mutual 
Hail Ass’n, 218 N.W. 513, 206 Iowa 
104, 62 A.L.R. 342; Elks v. Conn, 172 
N.W. 173, 186 Iowa 48. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.Y.—Bowne v. S. W. Bowne Co,, 
116 N.E. 364, 221 N.Y. 28. 


Or.—Farrin v. State Industrial Ac- 
cident Commission, 205 P. 984, 104 Or. 
452. 


Tex.—Gaddy v. First Nat. Bank of 
Beaumont, (Civ.App.) 283 S.W. 277 


[certified questions answered 283 S. 
W. 472, 115 Tex. 393]; Hastern Texas 
Electric Co. v. Woods, (Civ.App.) 230 
S.W. 498; General Accident, Fire & 
Life Assur. Corp., Ltd. v. Evans, (Civ. 
App.) 201 S.W. 705. 


Wash.—Zappala v. Industrial Ins. 
Commn., 144 P. 54, 82 Wash. 314, L.R. 
A.1916A 295; Peet v. Mills, 136 P. 658, 
76 Wash. 487, L.R.A.1916A 358, Ann. 
Cas.1915D 154. 


W.Va.—MecVey v. Chesapeake & 
Potomac Telephone Co., 138 S.E. 97, 
103 W.Va. 519. 


Wis.—Foth v. Macomber, etc., Rope 
Co., 154 N.W. 369, 161 Wis. 549; Mil- 
waukee v. Miller, 144 N.W. 188, 154 
Wis. 652, L.R.A.1916A 1, Ann.Cas. 
1915B 847, 


“In construing a statute which is 
referable to the police power and was 
originated to promote the common 
welfare, supposed to be _ seriously 
jeopardized by the infirmities of an 
existing system—the conditions giv- 
ing rise to the law, the faults to be 
remedied, the aspirations evidently 
intended to be’ embodied in the enact- 
ment, and the effects and conse- 
quences as regards responding to the 
prevailing conception of the necessi- 
ties of public welfare, should be con- 
sidered and the enactment given such 
broad and liberal meaning as can be 
fairly read therefrom so far as re- 
quired to effectively eradicate the 
mischiefs it was intended to obviate.” 
Foth v. Macomber & Whyte Rope Co., 
154 N.W. 369, 371, 161 Wis. 549; Mil- 
waukee vy. Miller, 144 N,.W. 188, 154 
Wis. 652, L.R.A.1916A 1, Ann.Cas. 
1915B 847. 


$1. U.S—Workmen’s Compensa- 
tion Exchange v. Chicago, M., St. P. & 
P. R. Co., 45 F.(2d) 885 (Idaho act); 
Camunas v. New York & P. R. S. S. 
Con 260 see? 40171 CCAS 6 uCeaerto 
Rico act). 


Ala.—Edwards v. Doster-Northing- 
AN Drug. Co., 108 So. 862, 214 Ala. 


Ariz.mFederal Mut. Liability Ins. 
Co. v. Industrial Commission of Ari- 
zona, 257 P. 982, 32 Ariz. 298; Federal 
Mut. Liability Ins. Co. v. Industrial 
Commission of Arizona, 252 P. 512. 


Cal.—Union Iron Works v. Indus- 
trial Acc. Commission of. California, 
210aP, 4105, 1910, Cal./33: 


Colo.—Industrial Commission 
Funk, 191, P. 125, 68 Colo. 467. 


Conn.—Bayon v. Beckley, 93 A. 139, 
89 Conn. 154. 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606. 


I1].—Oriental Laundry Co. v. Indus- 
trial Commission, 127 N.E. 676, 293 I11. 
bodes EL Wee Clarke iC Onivsolnauscrial 
Commission, 126 N.E. 579, 291 Ill. 561; 
Bowman: v. Industrial Commission, 
124 N.E. 3738, 289 Ill. 126; Louisville 
& N. R. Co. v. Industrial Board of [Ui- 
nois, 118 N.H. 483, 282 Ill. 136; Ar- 
mour & Co. v. Industrial Board of 
Illinois, 114 N.E. 1738, 275 Ill. 328 [aff 
197 Ill.App. 363]; Uphoff v. Industrial 
Board of Illinois, 111 N.E. 128, 271 Il. 
812, L.R.A.1916E 329, Ann.Cas.1917D 
1; Bishop v. Bowman Dairy Co., 198 
Ill.App. 312. 


Ind.—In re Maranovitch, 117 N.E. 
530, 65 Ind.App. 489. 


Iowa.—Dial v. Coleman’s Lunch, 251 
N.W. 33; Gardner v. Trustees of Main 
St. M. E. Church of Ottumwa, 250 


Vv. 
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construed according to, or so as to effectuate, the 
legislature’s intent or purpose,*+ which is to be as- 


N.W. 740; Oliphant v. Hawkinson, 
183 N.W. 805, 192 Iowa 1259, 33 A.L. 
R. 1433; Knudson v.: Jackson, 183 N. 
W. 391, 191 Iowa 947; HEiks v. Conn, 
172 N.W. 1738, 186 Iowa 48. 


Ky.—Stiglitz Furnace Co. v. Stith’s 
Adm’r, 27 S.W.(2d) 402, 234 Ky. 12. 


La.—Little v. Crow-Edwards Lum- 
ber Co.,~121 So. 219, 9 La.App. 465. 


Me.—Comstock’s Case, 152 A. 618, 
129 Me. 467; Estabrook v. Stewart- 
Read Co., 151 A. 141, 129 Me. 178. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 296 Mass. 418, 80 A.L. 
R. 1408 [cert gr 52 S.Ct. 44, 284 U.S. 
609, 76 L.Wd. 521 Caff 52 S.Ct. 336, 285 
U.S. 334, 76 L.Bd. 729)];. White v. 
George B. H. Macomber Co., 138 N.E. 
239, 244 Mass. 195; Zoulalian v. New 
England Sanatorium & Benevolent 
Ass’n, 119 N.E. 686, 230 Mass. 102, 
L.R.A.1918F 185. 


Mich.—Crane v. Leonard-Crossette 
& Riley, 183 N.W. 204, 214 Mich. 218, 
18 A.L.R. 285. 


Minn.—Herron .v. Coolsaet Bros., 
198 N.W. 184, 158 Minn. 522; State v. 
District Court of Ramsey County, 158 
N.W. 798, 134 Minn. 131, 


Mo.—Hope v. Barnes’ Hospital, 
(App.) 55 S.W.(2d) 319; Gendron v. 
Dwight Chapin & Co., 37 S.W.(2d) 486, 
225 Mo.App. 466; Betz v. Columbia 
Telephone Co., 24 S.W.(2d) 224, 224 
Mo.App. 1004. 


Mont.—Murray Hospital v. An- 
grove, 10 P.(2d) 577, 92 Mont. 101; 
Dosen v. East Butte Copper Mining 
Co., 254 P. 880, 78 Mont. 579. 


Neb.—Ray v. School Dist. of Lin- 
coln, in Lancaster County, 181 N.W. 
140, 105 Neb. 456. 


N.M.—Martin v. White Pine Lum- 
ber Co., 284 P. 115, 34 N.M. 483. 


N.Y.—Bowne v. S. W. Bowne Co., 
116 N.E. 364, 221 N.Y. 28; Wilson v. 
C. Dorflinger & Sons, 112 N.E. 567, 218 
N.Y. 84, Ann.Cas.1917D 38; Balcom v. 
Ellintuch & Yarfitz, 166 N.Y.S. 841, 
179 App.Div. 548; Rheinwald v. Build- 
ers’; Brick, etc. Cory J53: NeYos:4598, 
168 App.Div. 425, [rearg den 161 N.Y. 
S. 1142, 175 App.Div. 957]. 


N.C.—Reeves v. Parker-Graham- 
Sexton, Inc., 154 S.E. 66, 199 N.C. 236. 


Ohio.—Schaefer v. Cincinnati Bick- 
ford Tool Co., 13 Ohio N.P.N.S. 553. 


Okl.—Smith & McDannald yv. State 
Industrial Commission, 271 P. 142, 133 
Okl. 77; Southwestern Grocery Co. v. 
State Industrial Commission, 205 P. 
929, 85 Okl. 248; Board of Com’rs of 
Okmulgee County v. State, 201 P. 998, 
83 Okl. 48; Choctaw Portland Cement 
Co. v. Lamb, 189 P. 750, 79 Okl. 109. 


Or.—Spitzer v. The Annette Rolph, 
223 P. 258, 110 Or. 461; Stark v. State 
Industrial Acc. Commission, 204 P. 
151, 103 Or-80- 


Pa.—Qualp v. James Stewart Co., 


109 A. 780, 266 Pa. 502; Common- 
wealth v. Peterson, 13 Pa.Dist.&Co. 


Tenn.—Jackson;i v. Diamond Coal 
Co., 299 S.W. 802, 456 Tenn. 179; Par- 
tee v. Memphis Concrete Pipe Co., 
295 S.W. 68, 155 Tenn. 441; Bzell v. 
Tipton, 264 S.W. 355, 150 Tenn. 300. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Brock, (Commn.App.) 86 S.W.(2d) 
704 [vacating (Civ.App.) 26 S.W.(2d) 
322]; Texas Employers’ Ins. Ass’n vy. 


For later cases, developments and changes in the law see Annofations, same title and section number, 
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eertained from the wording of the act? 
the act as a Whole,®* or from the law it supersedes,** 
but not from statements attributed to individual 
members of the legislature as to its intention;?°® 
that the history of the law,*® the problems,*7 the cir- 
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and from 


be considered ; 


cumstances,?® the situation,®® and the condition?® 


Parr, (Commn.App.) 30 S.W.(2d) 305 
[aff (Civ.App.) 16 S.W.(2d) 354]; City 
of Tyler vy. Texas Employers’ Ins. 
Ass’n, (Commn.App.) 288 S.W. 409 
[rev (Civ. App.) 283 S.W. 929, and reh 
den (Commn.App.) 294 S.W. 195]; 
Gaddy v. First Nat. Bank of Beau- 
mont, (Civ.App.) 283 S.W. 277 [certi- 
fied questions answered 283 S.W. 472, 
115 Tex. 393]; Eastern Texas Blec- 
tric Co. v. Woods, (Civ.App.) 230 S.W. 
498; General Accident, Fire & Life 
Assur. Corp. litd.v.~ Evans, (Civ. 
App.) 201 S.W. 705. 


Utah.—Woodcock vy. Board of Edu- 
cation of Salt Lake City, 187 P. 181, 
55 Utah 458, 10 A.L.R. 181; Industrial 
Commission vy. Daly Mining Co., 172 
P. 301, 51 Utah 602. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Va.—Virginia Electric & Power Co, 
v. Place, 143 S.E. 756, 150 Va. 562. 


W.Va.—McVey v. Chesapeake & Po- 
tomac Telephone Co., 138 S.E. 97, 103 
W.Va. 519; Williams y. Schehl, 100 
S.E. 280, 84 W.Va. 499. 


Wis.—Wisconsin Granite Co. v. In- 
dustrial Commission of Wisconsin, 
242 N.W. 191, 208 Wis. 270; Kloman 
vy. Industrial Commission of Wiscon- 
sin, 195 N.W. 404, 181 Wis. 505; Wald- 
Lake Superior Terminal & 


um ov. 
Transfer Ry. Co., 170 N.W. 729, 169 
Wis. 137; Anderson v. Miller Scrap 


Iron Co., 170 N.W. 275, 171 N.W. 935, 
169 Wis. 106; Foth v. Macomber, etc., 
Rope Co., 154 N.W. 369, 161 Wis. 549 
City of Milwaukee v. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas.1915B 847. 


And see cases supra note 28; and 
infra note 54. 
[a] Legislative journals of the 


time of the enactment of an act may 
be resorted to to ascertain the inten- 
tion of the legislature in passing the 
act. Murray Hospital v. Angrove, 
10 P.(2d) 577, 92 Mont. 101. 


{b] The report of a legislative 
drafting committee may be referred 
to to ascertain the correct construc- 
tion of the language used. Pellett v. 
State Industrial Commn., 156 N.W. 
956, 162 Wis. 596, Ann.Cas.1917D 884. 


[ce] Deviation from provisions of 
statute may be authorized in order 
to give effect to the statute in accord- 
ance with the intent of the legisla- 
ture. Little v. Crow-Edwards Lum- 
ber Co., 121 So. 219, 9 La.App. 465. 


[d] Amendmert as construction 
by legislature,—‘‘While the amend- 
ment of 1927 was probably passed to 
meet . [a prior] holding of the 
court, it in no sense constitutes a 
legislative construction of the act of 


1919.” King v. Vestal Lumber & Mfg. 
Co., 11,8. W. (2d) 9352, 158) Tenn... 12: 
To same effect Jennings v. Mason 


City Sewer Pipe Co., 174 N.W. 785, 


786, 187 Iowa 967. 


[el] Rule applied to Occupational 
Disease Act making the provisions of 
the Workmen’s Compensation Act ap- 
plicable to occupational diseases aris- 
ing out of industries named. First 
Nat. Bank of Ottawa v. Wedron Sili- 
ca Co., 184 N.E. 897, 351 Ill. 560. 


32. U.S.—Workmen’s Compensa- 
tion Exchange v. Chicago, M., St. P. 
SP. . Co. 45 F.(2d) 885 (Idaho 


‘ 


act). 


Conn.—Bayon v. Buckley, 93 A. 139, 
89 Conn. 154. 


Ill.—Oriental Laundry Co. v. Indus- 
trial Commission, 127 N.E. 676, 298 
Ill. 5389; Armour & Co. v. Industrial 
Board of Illinois, 114 N.E. 173, 275 
Ill. 328 [aff 197 Ill.App. 363]; Uphoff 
vy. Industrial Board of Illinois, 111 N. 
E. 128, 271 Tl. 312, L.R.A.1916E 329, 
Ann.Cas.1917D 1; Bishop v. Bowman 
Dairy Co., 198 Ill.App. 312. 


Iowa.—Oliphant v. Hawkinson, 183 
Ne 805, 192 Iowa 1259, 33 A.L.R. 
3. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 80 
A.L.R. 1408 [cert gr 52 S.Ct. 44, 284 
U.S. 609,76 Iibds 521, affi 524S-Ct: 
336, 285 U.S. 334, 76 L.Ed. 729]. 


Mont.—Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


N.Y.—Bowne v. S. W. Bowne Co., 
116 N.E. 364, 221 N.Y.<28: 


Pa.—Qualp v. James Stewart Co., 
109 A. 780, 266 Pa. 502. 


Tex.—Gaddy v. First Nat. Bank of 
Beaumont, (Civ.App.) 283 S.W. 277 
[certified questions answered 283 S. 
W. 472, 115 Tex. 393]. 


[a] Common meaning of words.— 
“In ascertaining the legislative in- 
tent, some consideration should be 
given to the common meaning of the 
words therein employed.” Foret v. 
Paul Zibilich Co., 137 So. 366, 367, 18 
La.App. 368. 


[b] Rule applied to Occupational 
Disease Act making the provisions 
of the Workmen’s Compensation Act 
applicable: to occupational diseases 
arising out of industries named. 
First Nat. Bank of Ottawa v. Wedron 
Silica Co., 184 N.E. 897, 351 Ill. 560. 


33. U.S.—Workmen’s Compensa- 
tion Exchange v. Chicago, M., St. P. & 
P. R. Co., 45 F.(2d) 885 (Idaho act). 


Conn.—Bayon v. Beckley, 93 A. 139, 
89 Conn. 154. 


Ill. Lombard College vy. Industrial 
Commission, 128 N.E. 553, 294 Ill. 548; 
Oriental Laundry Co. v. Industrial 
Commission, 127 N.E. 676, 293 Ill. 539; 
Louisville & N. R. Co. v. Industrial 
Board of Illinois, 118 N.E. 483, 282 
PIL 1316. 


Iowa.—Gardner vy. Trustees of 
Main St. M. E. Church of Ottumwa, 
250 N.W. 740. 


Me.—Comstock’s Case, 152 A. 618, 
129 Me. 467. 


Or.—Spitzer v. The Annette Rolph, 
223 P. 253, 110 Or. 461. 


Tex.—Petroleum Casualty Co. v. 
Seale, (Commn.App.) 13 S.W.(2d) 364 
[rev (Civ.App.) 4 S.W.(2d) 90]. 

Va.—Virginia Electric & Power Co. 
v. Place, 143 S.E. 756, 150 Va. 562. 


Wash.—Denning v. Quist, 19 P.(2d) 
656, 172 Wash. 83. 


W.Va.—Williams v. Schehl, 
E. 280, 84 W.Va. 499. 


34 Gardner v. Trustees of Main 
St. M. E. Church of Ottumwa, (Iowa) 
250 N.W. 740; Elks v. Conn, 172 N. 
W. 173, 186 Iowa 48; Armburg v. Bos- 
LOM Scgey ae oaetter tl lulac NiO 62 C6 
Mass. 418, 80 A.L.R. 1408 [cert gr 52 
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guide interpretation of the acts.*° 
grounds that the acts are remedial in their nature,** 
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existing at the time of its enactment, the conditions 
giving rise to it,4! and former law or laws*? are to 
and that humane principles should 


On the various 


S.Ct. 44, 284 U.S. 609, 76 L.Ed. 521, 
aff 52 S.Ct. 336, 285 U.S. 334, 76 L. 
Ed. 729]; Peet v. Mills, 136 Pp. 685, 
76 Wash. 437, L.R.A.1916A 358, Ann. 
Cas. 1915D 154. 


35. Bayon v. Beckley, 98 A. 139, 
89 Conn. 154. 

36. State v. District Court of 
Ramsey County, 158 N.W. 798, 134 
Minn. 131. 

387. McVey v. Chesapeake & Poto- 


mac Telephone Co., 138 S.H. 97, 103 
W.Va. 519. 


38. Camunas v. New York & P. R. 
8. 1h Coy 2260 40 earl eC CTA io. 
(Puerto Rico act); Bayon v. Beckley, 
93 A. 139, 89 Conn. 154. 


39. Foth v. Macomber, etc., Rope 
Co., 154 N.W. 369, 161 Wis. 549. 


40. In re Boyer, 117 N.BE. 507, 65 
Ind.App. 408. 


41. General Accident, Fire & Life 
Assur. Corp v. Evans, (Tex.Civ.App.) 
201 S.W. 705; City of Milwaukee v. 
Miller, 144 N.W. 188, 154 Wis. 652, L. 
R.A.1916A 1, Ann.Cas.1915B 847. 


42. Ind.—In re Duncan, 127 N.E. 
289, 291, 73 Ind.App. 270 [cit Cyc]. 


Iowa.—Elks v. Conn, 172 N.W. 173, 
186 Iowa 48. 


Minn.—State v. District Court of 
Ramsey SEMIS 158 N.W. 798, 184 
Minn. 131 


Or Raia v. State Industrial Ac- 
Cire ren eer 205 P. 984, 104 
7 : 


W.Va.—MeVey v. Chesapeake & Po- 
tomac Telephone Co., 138 S.E. 97, 103 
W.Va. 519. 


43. Clark v. Clearfield Opera House 
Co., 275 Pa. 244. 


44. U.S.—Taylor v. Lawson, 60 F. 
(2d) 165 [rev on other grounds 64 F. 
(2d) 521, and cert den 54 S.Ct. 56]; 
fatna Life Ins. Co. v. Windham, 53 
F'.(2d) 984 (Texas act); Rothschild 
& Co. v. Marshall, 44 F.(2d) 546; Ca- 
munas v. New York & P. R. S. S. Co., 
ec 40, 171 C.C.A. 76 (Porto Rico 
act). 


Ala.—Ex parte Central Iron & Coal 
Co., 102 So. 797, 212 Ala. 367; Ex par- 
te Central Iron & Coal Co., 95 So. 472, 
209 Ala. 22; Ex parte Louisville & N. 
R. Co., 94 So. 289, 208 Ala. 216; Ex 
parte Majestic Coal Co., 93 So. 728, 
208 Ala. 86. 


Ariz.—S. H. Kress & Co. v. Indus- 
trial Commission, 299 P. 1034, 38 
Ariz. 330; Ocean Accident & Guaran- 
tee Corporation v. Industrial Commis- 
sion of Arizona, 257 P. 644, 32 Ariz. 
275; Federal Mut. Liability Ins. Co. v. 
Industrial Commission of Arizona, 
252 P. 512, 31 Ariz. 224. 


Colo.—Central Surety & Insurance 
Corporation vy. Industrial Commission 
of Colorado, 271 P. 617, 84 Colo. 481; 
Industrial Commission of Colorado 
v. State Insurance Compensation 
Fund, 203 P. 215, 71 Colo. 106; ‘Karo- 
ly v. The Industrial Commission, 176 
P. 284, 65 Colo. 239; Industrial Com- 
mission of Colorado vy. Johnson, 172 
P. 422, 64 Colo. 461. 


Conn.—Kennerson y. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367; 
Powers v. Hotel Bond CO, Vo An 2405 
89 Conn. 143. 
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that they are commendable legislation,*® that they | have a beneficent purpose,*® that they are enacted 


D.Cc.—Standard Accident Ins. Co. v. 
Hoage, 66 F.(2d) 275, 62 App.D.C. 245; 
President & Directors of Georgetown 
College v. Stone, 59 F.(2d) 875, 61 
App:D:C.- 2.00. 


Ga.—Van Treeck v. Travelers’ Ins. 
Go: 124. S.Br 215, 157%. Ga. 204 [an= 
swers conformed to 121 S.H. 584, 31 
Ga.App. 603]; Austin Bros. Bridge 
Co. v. Whitmire, 121 S.E. 345, 31 Ga. 
App. 560; New Amsterdam Casualty 
Co. v. Sumrell, 118 S.E. 786, 30 Ga. 
App. 682. 


Ill.—w. J. Newman Co. v. Indus- 
trial Commission, 187 N.E. 137, 353 
Til. 190; City of Chicago v. Indus- 
trial Commission, 125 N.B. 705, 291 
Ill. 23; Union Bridge & Construction 
Co. v. Industrial Commission, 122 N. 
BE. 609, 287 Ill. 396. 


Ind.—Fey v. Bobrink, 151 N.E. 705, 
84 Ind.App. 559; Dowery v. State, 149 
N.E. 922, 84 Ind.App. 37; Calumet 
Foundry & Machine Co. v. Mroz, 137 
N.E. 627, 79 Ind.App. 305; In re Dun- 


can, 127 N.B. 289, 291, 73 Ind.App. 
270 [cit Cye]. 
Iowa.—Pierce v. Bekins Van & 


Storage Co., 172 N.W. 191, 185 Iowa 
1346. 


Mé.—Estabrook v. Steward-Read 
Co.,°151 A. 141, 129 Me. 178; Martri- 
ciano v. Profenno, 143 A. 270, 127 Me. 
549: Simmons’ Case, 103 A. 68, 117 
Me, 175. 


Md.—Owners’ Realty Co. v. Bailey, 
138 A; 235,°153 Md. 274. 


Mass.—Bernabeo v. Kaulback, 115 
N.E. 279, 226 Mass. 128; In re Pana- 
suk, 105 N.E. 368, 217 Mass. 589. 


Minn.—Gossen v. Township of 
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Mahowald v. Thompson-Starrett Co., 
158 N.W. 913, 159 N.W. 565, 134 Minn. 
113; State v. District Court, Blue 
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170 N.W. 193, 103 Neb. 21, 6 A.L.R. 
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Fisher v. Tidewater Bldg. Co., 114 A. 
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ber Mfg. Co. v. Court of Common 
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Compton Shear Co., 164 A. 897, 11 
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ber Co., 284 P. 115, 34 N.M. 483. 
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Rys., 155 N.Y.S. 12, 169 App.Div. 472; 
Royal Indemnity Co. v. J. G. White 
Engineering Corporation, 198 N.Y.S. 
264, 120 Misc. 332 [aff 202 N.Y.S. 950, 
208 App.Div. 759]. See Rheinwald 
v. Builders’ Brick, etc., Co., 153 N.Y. 
S. 598, 608, 168 App.Div. 425 [rearg 
den 161 N.Y.S. 1142, 175 App.Div. 
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be construed remediably and benefi- 
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Olson Drilling Co. v. Tryon, 300 P. 
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Co. v. State Industrial Commission, 
282 Py 298) 139) -Okl. 3025) > bileareno: 
Broom Co. v. Roberts, 281 P. 273, 138 
Okl. 235; Smith & McDannald v. State 
Industrial Commission, 271 P. 143, 
133 Okl. 77; Moore & Gleason v. Tay- 
lor,: 223 9P: 761 iy 97 “OK. 193% Harris 
v. Oklahoma Natural Gas Co., 216 P. 
116, 91 Okl. 39; McAlester Colliery 
Co. v. State Industrial»~Commission, 
204 P. 630, 85 OKI. 66. 


Or.—Shea v. State Industrial Acci- 
dent Commission, 247 P. 770, 118 Or. 
642; West v. Kozer, 206 P. 542, 104 
Or. 94 (per Burnett, C. J.); Farrin 
v. State Industrial Accident Commis- 
sion, 205 P. 984, 104 Or. 452; Raney 
v. State Industrial Accident Commis- 
sion, 166 P. 523, 85 Or. 199. 


Pa.—Pater v. Superior Steel Co., 
106 } An 2024268 Pa. 244; Kusiak-v. 
Hudson Coal Co., 91 Pa.Super. 106; 
Hall v. Jones & Laughlin Steel Co., 
79 Pa.Super. 303. 


R.I.—Distante v. United Electric 
Rys. Co., 165 A. 772, 53 R.L. 258; Lop- 
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Pipe Co., 295 S.W. 68, 155 Tenn. 441. 


Tex.—Lumberman’s Reciprocal 
Ass’n v. Behnken, 246 S.W. 72, 112 
Tex. 103, 28 A.L.R. 1402 [aff (Civ. 
App.) 226 S.W. 154]; Federal Surety 
Co. v. Ragle, (Commn.App.) 40 S.W. 
(2d) 63 [aff (Civ.App.) 25 S.W.(2d) 
898]; Vestal v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 285 S.W. 
1041 [rev (Civ.App.) 271 S.W. 225]; 
McClure v. Georgia Casualty Co., 
(Commn.App.) 251 S.W. 800 [aff (Civ. 
App.) 239 S.W. 644]; Security Union 
Ins. Co. v. McClurkin, (Civ.App.) 35 
S.W.(2d) 240; Southern Surety Co. 
v. Inabnit, (Civ.App.) 1 S.W.(2d) 412; 
Standard Acc. Ins. Co. v. Stanaland, 
(Civ.App.) 285 S.W. 878; Travelers’ 
Ins. Co. v. Richmond, (Civ.App.) 284 
S.W. 698 [rev on other grounds 
(Commn.App.) 291 S.W. 1085]; Tex- 


as Employers’ Ins. Ass’n v. City of 
T'yler, (Civ.App.) 283 S.W. 929 [rev 
on other grounds (Commn.App.) 288 
S.W. 409, and reh den (Commn.App.) 
294 S.W. 195]; Gaddy v. First Nat. 
Bank of Beaumont, (Civ.App.) 283 
S.W. 277 [certified questions answered 
283 S.W. 472, 115 Tex. 393]; HEmploy- 
ers’ Liability Assur. Corporation v. 
Light, (Civ.App.) 275 S.W. 685; -Mc- 
Donald v. Texas Employers’ Ins. 
Ass'n, (Civ.App.) 267.S/W.. 1074; Tex- 
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Corporation vy. Industrial Commission 
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Karoly v. Industrial Commission of 
Colorado, 176 PP: 2845" 65 "Coto: 62395 
Industrial Commission of Colorado v. 
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SoS 121 S.E. 345, 31 Ga.App. 
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Co., 196 N.W. 261, 157 Minn. 290. 


N.Y.—Royal Indemnity Co. v. J. 
G. White Engineering Corporation, 
198 N.Y.S. 264, 120 Misc. 332 [aff 202. 
N.Y.S. 950, 208 App.Div. 759]. 


Okl.—Maryland Casualty Co. v. 
State Industrial Commission, 282 P. 
2938, 189 Okl. 302; McAlester Colliery 
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R.I.—Taglinette‘v. Sidney Worsted 
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Ronning v. Carter, 200 N.W. 652, 185. 
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Wis. 384; Brenner v. Heruben, 176 
N.W. 228, 170 Wis. 565. 
47. U.S.—Taylor v. Lawson, 60 F. 


(2d) 165 [rev on other grounds 64 F. 
(2a) 521, and cert den 54 S.Ct. 56]. 


Ind.—Calumet Foundry & Machine 
Co. v. Mroz, 137 N.E. 627, 79 Ind.App. 
305. 


La.—Johnson v. Vincennes Bridge 
Co, 48 "S0. 820-167 Wai 107% aff, 119 
So. 539, 9 La.App. 173]; Dick v. Grav- 
el Logging Co., 95 So. 99, 152 La. 903; 
Festervand y. Laster, 130 So. 634, 15 
La.App. 159; Mackey v. Fullerton Na- 
val Stores Co., 4 La.App. 43. 


Minn.—Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 157 Minn. 290. 


Pa.—Manley v. Lycoming Motors 
Corporation, 83 Pa.Super. 173. 


Wash.—Hilding v. Department of 
Labor & Industries, 298 P. 321, 162 
Wash. 168; Wendt v. Industrial Ins. 
Commission, 141 P. 311, 80 Wash. 111. 


Wis.—Ronning v. Carter, 200 N.W. 
652, 185 Wis. 384; Kiel v. Industrial 
Commission of Wisconsin, 158 N.W. 
68, 163 Wis. 441. 


48. In re Stewart, 126 N.E. 42, 72 
Ind.App. 463. 


49. In re Stewart, supra; Ronning 
v. Carter, 200 N.W. 652, 185 Wis. 384. 


50. Baltimore & Philadelphia 
Steamboat Co. v. Norton, 52 S.Ct. 187, 
284 U.S. 408, 76 L.Ed. 366 [mod 48 F. 
(2d) 57 (aff 40 F.(2d) 530) and cert 
gr 50 S.Ct. 18, 284 U.S. 602, 76 L.Ed. 
516]; McIntosh y. Standard Oil Co., 
236 N.W. 152, 121 Neb. 92; Speas v. 
Boone County, 227 N.W. 87, 318, 119 
Neb. 58; Baade v. Omaha Flour Mills 
Co., 225 N.W. 117, 118 Neb. 445; Mc- 
Guire vy. Phelan Shirley Co., 197 N.W. 
615, 111 Neb. 609; Parson v. Murphy, 


163 N.W. 847, 101 Neb. 542, L.R.A. 
1918F 479; La Croix v. Frechette, 145 
AS 314, 50 R.I. 90. 

51. La.—Festervand v. Laster, 130, 
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Minn.—Gossen v. Township 
Beene lth, 218 N.W. 882, 174 Minn. 
The 


N.J.—Seaboard By-Products Co. v. 
Luszes, 125 A. 136, 100 N.J.Law 54 
[rev on other grounds 127 A. 212, 101 
N.J.Law 170]. 


N.Y.—In re Petrie, 
215 N.Y. 335. 


Wash.—Hilding v. Department of 
Labor & Industries, 298 P. 321, 162 
Wash. 168; Wendt v. Industrial Ins. 
Commission, 141 P. 311, 80 Wash. 111. 


Wis.—Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission of Wisconsin, 216 N.W. 137, 
220, N.W. 377, 196, Wis. 159. 


“The statute was the expression of 
what was regarded by the legislature 
as a wise public policy concerning 
injured employees. Under such cir- 
cumstances we think that it is to be 
interpreted with fair liberality, to 
the end of securing the benefits which 
it was intended to accomplish.’ In 
Shenk a 109 N.B. 549, 215 N.Y. 335, 


52. Lubanski v. Delaware, Lacka- 
wanna & Western Railroad Co., 81 Pa. 
Super. 538. 


53. U.S.—Baltimore & Philadel- 
phia Steamboat Co. v. Norton, 52 S. 
Ct. 187, °284 U.S. 408, 76 L.Ed. 366 


, 


109 N.E. 549, 


« 


[mod 48 F.(2d) 57 (aff 40 F.(2d) 530), 
and cert gr 52 S.Ct. 18, 284 U.S. 602, 
76 L.Ed. 516]; Pacific Bmployers’ Ins. 
Co. v. Pillsbury, 61 F.(2d) 101; Tay- 
lor v. Lawson, 60 F.(2d) 165 [rev 
on other grounds 64 F.(2d) 521, and 
cert den 54 S.Ct. 56]; L’Hote v. Crow- 
ell, 54 F.(2d) 212 [cert gr, 52) S:Ct. 
406, 285 U.S. 538, 76 L.Ed. 928, and 
rev 52 S.Ct. 499, 286 U.S. 528, 76 L.Ed. 
1270]; Adtna Life Ins. Co. v. Wind- 
ham, 53 F.(2d) 984 (Texas act); 
Standard Accident Insurance Co. v. 
Pennsylvania Car Co., 49 F.(2d) 73 
(Texas act); Rothschild & Co. v. 
Marshall, 44 F.(2d) 546; Mobile & 
O. R. Co. v. Industrial Commission of 
Illinois, 28 F.(2d) 228 (1llinois act); 
Zurich General Accident & Liability 
Ins. Co. v. Brunson, 15 F.(2d) 906 
SOLSE Ch act); Camunas v. New York 
& P. S. S. Co., 260 F. 40, 171 C.C.A. 
16 (Doane Rico act); Spratt v. Crow- 
ell, 4 F.Suppl. 368. See Baltimore & 
QO. R. Co. v. Clark, 56 F.(2d) 212, 215 
{aff in part and rev in part 59 F.(2d) 
(‘reasonably broad construc- 


Ala.—Birmingham Post Co. vy. Stur- 
geon, 149 So. 74, 227 Ala. 162; Mobile 
Liners v. McConnell, 126 So. 626, 220 
Ala. 562; Sloss-Sheffield Steel & Iron 
Co. v. Jones, 123 So. 201, 220 Ala. 10; 
National Cast Iron Pipe Co. v. Hig- 
ginbotham, 112 So. 734, 216 Ala. 129; 
Moss v. Standridge, 110 So. 17, 215 
Ala. 237; Edwards v. Doster-North- 
ington Drug Co., 108 So. 862, 214 Ala. 
640; Summit Coal Co. v. Walker, 107 
So. 905, 214 Ala. 332; Boris Const. 
Co. v. Haywood, 106 So. 799, 214 Ala. 
162; Ex parte Little Cahaba Coal Co., 
105 So. 648, 213 Ala. 596; Ex parte 
Central Iron & Coal Co., 102 So. 797, 
212 Ala. 367; Ex parte Central Iron 
& Coal Co., 95 So. 472; 209 Ala. 22; 
Ex parte Louisville & N. R. Co., 94 
So. 289, 208 Ala. 216; Ex parte Ma- 
adit Coal Co., 93 So. 728, 208 Ala. 


Ariz.—S. H. Kress & Co. v. Indus- 
trial Commission, 299 P. 1034, 38 
Ariz. 330; Netherton v. Lightning De- 
livery. Co., 258 BP. 306,932) Ariz:1350* 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Commission of Arizona, 257 
P. 982, 82 Ariz. 293; Ocean Accident 
& Guarantee Corporation v. Indus- 
trial Commission of Arizona, 257 P. 
641, 32 Ariz. 265. 


Cal.—Harlan v. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352; 
Western Indemnity Co. v. Pillsbury, 
159 P. 721, 172 Cal. 807; Ocean Acci- 
dent & Guarantee Corporation v. In- 
dustrial Accident Commission, 266 P. 
556, 90 Cal.App. 725; Helmuth v. In- 
dustrial Accident Commission of Cal- 
ifornia, 210 P. 428, 59 Cal.App. 160. 


Colo.—Central Surety & Insurance 
Corporation vy. Industrial Commission 
of Colorado, 271 P. 617, 619, 84 Colo. 
481 [cit C.J.]; Industrial Commission 
of Colorado v. State Insurance Com- 
pensation Fund, 203 P. 215, 71 Colo. 
106; Karoly v. Industrial Commis- 
sion of Colorado, 176 P. 284, 65 Colo. 
239; Industrial Commission v. AStna 
Life Ins. Co., 174 P. 589, 64 Colo. 480, 
3 A.L.R. 1336; Industrial Commission 
of Colorado v. Johnson, 172 P. 422, 
64 Colo. 461. 


Conn.—Massolini v. Driscoll, 159 A. 
480, 114 Conn. 546; Fox vy. Fafnir 
Bearing Co., 139 A. 778, 107 Conn. 189, 
58 A.L.R. 861; Kennerson vy. Thames 
Towboat Co., 94 A. 372, 89 Conn. 367, 
L.R.A.1916A 436; In re Hotel Bond 
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er,®? the courts have very generally held thay they 
should, must, or will be accorded a liberal or broad 
construction or interpretation,®® in order to promote 


Co.’s Appeal, 93 A. 245, 89 Conn. 143. 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606. 


D.C.—Standard Accident Ins. Co. v. 
Hoage, 62 App.D.C. 245, 66 F.(2d) 275. 


Ga.—Van Treeck v. Travelers’ Ins. 
Co., 121 S.E. 215, 157 Ga. 204-[answer 
conformed to 121 S.E. 584, 31 Ga.App. 
603]; Pridgen v. Murphy, 160 S.E. 
701, ‘44 Ga.App. 147; U.S. Fidelity & 
Guaranty Co. v. Waymick, 155 S.E. 
366, 42 Ga.App. 177 [aff 159 S.E. 564, 
173 Ga. 67]; Austin Bros. Bridge Co. 
v. Whitmire, 121 S.E. 345, 31 Ga.App. 
560; New Amsterdam Casualty Co. v. 
Sumrell, 118 S.E. 786, 30 Ga.App. 682. 


Idaho.—Page v. State Ins. Fund, 22 
P.(2d) 681; Cooper v. Independent 
Transfer & Storage Co., 19 P.(2d) 
1057, 52 Idaho 747; Hustead v. H. E. 
Brown Timber Co., 17 P.(2d) 927, 52 
Idaho 590; Van Blaricom v. Export 
Lumber Co., 16 P.(2d) 990, 52 Idaho 
459; Ramsey v. Sullivan Mining Co., 
6 P.(2d) 856, 51 Idaho 366; McNeil v. 
Panhandle Lumber Co., 203 P. 1068, 34 
Idaho 773. 


Ill.—W. J. Newman Co. v. Indus- 
trial Commission, 187 N.E. 137, 353 Ill. 
190; Faber v. Industrial Commission, 
USS aN Mn n2DD, soda Lil dos: ghey LOY. 
Berry Co. v. Industrial Commission, - 
149--N-B, 278, 318 Ill. 312; Lincoln 
Park Coal & Brick Co. v. Industrial 
Commission, 148 N.E. 79, 317 Ill. 302, 
39 A.U.R. 1270; City of Chicago v. In- 
dustrial Commission, 125 N.E. 705, 291 
Ill. 23; Illinois Indemnity Exchange 
v. Industrial Commission, 124 N.E. 
665, 289 Ill. 238; Union Bridge & 
Construction Co. v. Industrial Com- 
mission, 122 N.B. 609, 287 Ill. 396; 
Chicago Cleaning Co. v. Industrial 
Board, 283 Ill. 177, 118 N.E. 989; Ar- 
mour & Co. v. Industrial Board of Il- 
linois, 197.Ill.App. 363 [aff 114 N.E. 
ES) 2 Go AY. cools 


Ind.—Czuczko v: Golden-Gary Co., 
177 N.E. 466, 94 Ind.App. 47 [reh den 
179 N.E. 19, 94 Ind.App. 47]; Indiana 
Limestone Co. v. Stockton, 163 N.E. 
27, 88 Ind.App. 22; Smetonka v. In- 
land Steel Co., 158 N.E. 909, 86 Ind. 
App. 578; Fey v. Bobrink, 151 N.E. 
705, 84 Ind.App. 559; Colgate & Co. v. 
Smith, 151 N.E. 434, 84 Ind.App. 473; 
Dowery v. State, 149 N.E. 922, 84 Ind. 
App. 37; Eureka Block Goal Co. v. 
Wells, 147 N.E. 811, 83 Ind.App. 181; 
Domer v. Castator, 146 N.E. 881, 82 
Ind.App. 574; National Power Const. 
Co. v. Rouleau, 144 N.E. 557, 81 Ind. 
App. 585; American Chain Co. v. Sal- 
ters, 140 N.E. 485, 80 Ind.App. 410; 
Calumet Foundry & Machine Co. v. 
Mroz, 137 N.E. 627, 79 Ind.App. 305; 
In re Duncan, 127 N.E. 289, 291, 73 
Ind.App. 270 [cit Cyc]; In re Stewart, 
126 N.E. 42, 72 Ind.App. 463; In re 
Kelley, 116 N.BE. 306, 64 Ind.App. 594. 


Iowa.—Walker v. Speeder Machin- 
ery Corporation, 240 N.W. 725, 2138 
Iowa 1134; Smith v. Marshall Ice Co., 
217 N.W. 264, 204 Iowa 1348; Pappas 
v. North Iowa Brick & Tile Co., 206 
N.W. 146, 201 Iowa 607; Royal v. 
Hawkeye Portland Cement Coro 2eN. 
W. 406, 195 Iowa 534; Sparks v. Con- 
solidated Indiana Coal Co., 190 N.W. 
593, 195 Iowa 334; Porter v. Mapleton 
Electric Light Co., 183 N.W. 803, 191 
Towa 1031; Knudson v. Jackson, 183 
N.W. 391, 191 Iowa 947; Bidwell Coal 
Coe Davidson, 174 N.W. 592, 187 
Iowa 809, 8 A.L.R. 1058; Rish v. 
Iowa Portland Cement Co., 170 N.W. 
532, 186 Iowa 443; Pierce v. Bekins 
Van & Storage Co., 172 N.W. 191, 185 
Iowa 1346. 


346 [71 C.J.] 


Kan.—Palmer v. Fincke, 253 P. 583, 
122 Kan. 8255 Roberts v. City of Ot- 
tawa, 165 P. 869, 101 Kan. 228; Gris- 
wold v. City of Wichita, 162 P. 276, 
99 Kan. 602)) Tak A191 88, 187 Ann. 
Cas.1917D 31; Menke v. Huber, 160 P. 
HOUT; 99 Kan. 171: 


Ky.—T. M. Crutcher Dental Depot 
v. Miller, 64 S.W.(2d) 466, 251 Ky. 201; 
Hay v. Swiss Oil Co., 60 S.W.(2d) 
385, 249 Ky. 165; Hansen v. Frank- 
fort Chair Co., 60 S.W.(2d) 349, 249 
Ky. 194; Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293; Warfield Natural 
Gas Co. v. Muney, 50 S.W.(2d) 5438, 
244 Ky. 213; American Tobacco Co. v. 
Grider, 47 S.W.(2d) 735, 243 Ky. 87; 
W. E. Gunn & Co. v. Woody, 39 S.W. 
(2d) 998, 239 Ky. 528; Blue Diamond 
Coal Co. v. Frazier, 17 S.W.(2d) 406, 
229 Ky. 450; Black Mountain Corpora- 
tion v. Higgins, 10 S.W.(2d) 463, 226 
Ky. 7; Pet Milk Co. vy. Workmen’s 
Compensation Board, 10 S.W.(2d) 455, 
226 Ky. 16; Maryland Casualty Co. v. 
Coleman, 295 S.W. 1044, 220 Ky. 764; 
Ashland Limestone Co. v. Wright, 294 
S.W. 159, 219 Ky. 691; Big Elkhorn 
Co. v. Burke, 267 S.W. 142, 206 Ky. 
489; Johnson v. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 
752; Ashland Iron & Mining Co. v. 
MecDaniel’s Dependents, 258 S.W. 943, 
202 Ky. 19; Frye’s Guardian v. Gam- 
ble Bros., 221: S.W. 870, 188 Ky. 283; 
Phil Hollenbach Co. v. Hollenbach, 
204 S.W. 152, 162, 181 Ky. 262, 18 
A.L.R. 524 [quot C.J.]. 


La.—Johnson y. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]; Byas v. Hotel 
Bentley, 103 So. 303, 157 La. 1080; 
Dyer v. Rapides Lumber Co., 98 So. 
677, 154 La. 1091; Lemieux v. Cousins, 
98 So. 255, 154 La. 811; Dick v. Gravel 
Logging Co.) 95 So, 99,152 La. 903; 
Terry v. Sparco Oil Corporation, 
(App.) 150 So. 391; Hinton v. Louisi- 
ana Central Lumber Co., (App.) 148 
So. 478; Thomas v. Berwick Ice & 
Fuel Co., (App.) 145 So. 384; Tullis 
v. United Carbon Co., (App.) 142 So. 
307; Durrett v. Hicher-Woodland 
Lumber Co., 140 So. 867, 19 La.App. 
494; Yelverton v. Louisiana Cent. 
Lumber Co., 138 So. 684, 19 La.App. 
21; Rupp v. Reimann Mfg. Co., Ltd., 
7 La.App. 634; Gilyard v. O’Reilly, 4 
La.App. 498; Mackey v. Fullerton Na- 
val Stores Co., 4 La.App. 43; Rome 
v. Mexican Petroleum Corporation of 
Louisiana, 3 La.App. 523. See John- 
son v. Vincennes Bridge Co., 119 So. 
539, 542, 9 La.App. 173 [aff 118 So. 
820, 167 La. 107] (holding that ‘it is 
proper . to rather enlarge than 
restrict the provisions’). 


Me.—Comstock’s Case, 152 A. 618, 
129 Me. 467; Estabrook v. Steward- 
Read Co., 151 A. 141, 129 Me. 178; 
Martriciano v. Profenno, 143 A. 270, 
127 Me. 549; Fennessey’s Case, 113 A. 
302, 120 Me. 251; Smith v. Heine Safe- 
ty Boiler Co., 112 A. 516, 119 Me. £52; 
Donahue v. Thorndike & Hix, 109 A. 
187, 119 Me. 20; Scott’s Case, 104 A. 
794, 117 Me. 436; Simmons’ Case, 103 
A. 68, 117 Me. 175. 


Md.—vVictory Sparkler & Special- 
ty Co. v. Gilbert, 153 A. 275, 160 Md. 
181; Clement v. Minning, 145 A. 485, 
157 Md. 200; Owners’ Realty Co. v. 
Bailey, 1388 A. 235, 153 Md. 274. 


Mass.—Pimental’s Case, 127 N.E. 
424, 235 Mass. 598; Moran’s Case, 125 
N.E. 157, 234 Mass. 152; In re Borin, 
116 N.E. -817, 227 Mass. 452, 1.R.A. 
1918A 217; Bernabeo v. Kaulback, 
115 N.E. 279, 226 Mass. 128; In re 
Martinelli, 106 N.E. 557, 219 Mass. 
58; In re Sullivan, 105 N.E. 463, 218 
Mass. 141, L.R.A.1916A 378; In re 
Donovan, 104 N.E. 431, 217 Mass. 76, 
Ann.Cas.1915C 778; In re Panasuk, 
105 N.E. 368, 217 Mass. 589; Coakley 
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v. Coakley, 102 N.E. 930, 216 Mass. 
71, Ann.Cas.1915A 867. But see King 
v. Viscoloid Co., 106 N.E. 988, 989, 219 
Mass. 420, Ann.Cas.1916D 1170 (hold- 
ing, with reference to the compensa- 
tion act, that ‘‘an existing common- 
law right of action is not to be taken 
away by a statute unless by direct 
enactment or necessary implication’). 


Minn.—Gossen vy. Borgholm Tp., 
Mille Lacs County, 218 N.W. 882, 174 
Minn. 227; Moore v. Kileen & Gillis, 
213 N.W. 49, 171 Minn. 15; Rouse v. 
Town of Bird Island, 211 N.W. 327, 
169 Minn. 367; Herron y. Coolsaet 
Bros., 198 N.W. 134, 158 Minn. 522; 
Kaletha v. Hall Mercantile Co., 196 
N.W. 261, 157 Minn. 290; Kraker v. 
Nett, 180 N.W. 1014, 148 Minn. 139; 
State v. District Court of Ramsey 
County, 158 N.W. 798, 134 Minn. 131; 
Mahowald v. Thompson-Starrett Co., 
158 N.W. 913, 159 N.W. 565, 134 Minn. 
113; State v. District Court, Blue 
Earth County, 158 N.W. 700, 133 Minn. 
439; State v. District Court, Rice 
County, 155 N.W. 108, 131 Minn. 352; 
State v. District Court for St. Louis 
County, 151 N.W. 912, 129 Minn. 176; 


State v. Cass County Dist. Ct., 151 N.. 


W. 910, 129 Minn. 156; State v. Dis- 
trict Court of St Louis County, 150 
N.W. 211, 128 Minn. 43. 


Mo.—Schulz_ y, Great Atlantic & 
Pacific Tea *CoS *56 S.w.(2d) 126; 
Elsas v. Montgomery Elevator Co., 50 
S.W.(2d) 130, 830 Mo. 596; Ransdell 
v. International Shoe Co., 44 S.W.(2d) 
1, 329 Mo. 47,82 A.L.R. 1249; Span v. 
Jackson, Walker Coal & Mining Co., 
16 S.W.(2d) 190, 822 Mo. 158 (Kan- 
sas act); Gillmore v. Ring Const. Co., 
(App.) 61 S.W.(2d) 764; Harder v. 
Thrift Const. Co., (App.) 53 S.W.(2d) 
34; Roach v. Durham Const. Co., 
(App.) 52 S.W.(2d) 5938; Keithley v. 
Stone & Webster Engineering Corpo- 
ration, 49 S.W.(2d) 296, 226 Mo.App. 
1122; Cunningham v. Management & 
Engineering Corporation, 45 S.W.(2d) 
899, 226 Mo.App. 215; Conklin v. Kan- 
sas City Public Service Co., 41 S.W. 
(2d) 608, 226 Mo.App. 309; Glaze v. 
Hart, 36 S.W.(2d) 684, 225 Mo.App. 
1205; Stone v. Blackmer & Post Pipe 
Co., 27 S.W.(2d) 459, 224 Mo.App. 319; 
Betz v. Columbia Telephone Co., 24 
S.W.(2d) 224, 224 Mo.App. 1004; 
Howes vy. Stark Bros. Nurseries & 
Orchards Co., 22 S.W.(2d) 839, 223 
Mo.App. 793. 


Mont.—Sykes v. Republic Coal Co., 
22 P.(2d) 157, 94 Mont. 239; Murray 
Hospital v. Angrove, 10 P.(2d) 577, 
92 Mont. 101; Kerns v. Anaconda Cop- 
per Mining Co., 289 P. 563, 87 Mont. 
546; Maki v. Anaconda Copper Mining 
Co., 287 P. 170, 87 Mont, 314; State v. 
State Industrial Accident Board, 286 
P. 408, 87 Mont. 191; Herberson v. 
Great Falls Coal & Wood Co., 273 P. 
294, 83 Mont.*527; Chmielewska v. 
Butte & Superior Mining Co., 261 P. 
616, 81 Mont. 86; Dosen v. East Butte 
Copper Mining Co., 254 P. 880, 78 
Mont. 579; Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


Neb.—Montgomery Mi Milldale 
Farm & Live Stock Improvement Co., 
246 N.W. 734, 124 Neb. 347; Esau v. 
Smith Bros., 246 N.W. 230, 124 Neb. 
217; Chicago, B. & Q. R. Co. v. Amack, 
199 N.W. 724, 112 Neb. 437; McGuire 
v. Phelan-Shirley Co., 197 N.W. 615, 
111 Neb. 609; Selders v. Cornhusker 
Oil Co., 196 N.W. 316, 111 Neb. 300; 
In re McCrary, 192 N.W. 237, 109 Neb. 
796; Perry, v.. W. LL. Hoffmani,Auto- 
mobile Co., 175 N.W. 1021, 179 N.W. 
501, 104 Neb. 211; U. S. Fidelity & 
Guaranty Co. v. Wickline, 170 N.W. 
193) 103 Neéb."21; 6 ‘A. ER: 1267) 


Nev.—Virden y, Smith, 210 P. 129, 
46 Nev. 208. 
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N.H.—Lybolt v. W. H. Hinman, Inc., 
157 A. 579, 85 N.H. 262; Arsenault v. 
Lepage, 152 A. 475, 84 N.H. 497; Gor- 
don v. Amoskeag Mfg. Co., 140 A. 704, 
83 N.H. 221; ‘Brown v. Conway Elec- 
tric Light & Power Co., 129 A. 633, 
82 N.H. 78; Mulhall v. Nashua Mfg. 
Co., 115 A. 449, 80 N.H. 194; Barber 
v. Jones Shoe Co., 108 A. 690, 79 N. 
H. 311; Lizotte v. Nashua Mfg. Co., 
100 A. 757, 78 N.H. 354. 


N.J.—Sigley v. Marathon Razor 
Blade Co., 166 A. 518, 111 N.J.Law 25 
[aff 160 A. 830, 10 N.J.Misc. 836]; 
O’Mara v. Kirch, 147 A. 511, 106 N.J. 
Law 151; Schmid v. Stanton Forging 
Co., 142 A. 4, 104 N.J.Law 471; Sea- 
board By-Products Co. v. Luszes, 125 
A. 136, 100 N.J.Law 54 [rev on other 
grounds 127 A. 212, 101 N.J.Law 170]; 
Fisher v. Tidewater Building Co., 114 
A. 150, 96 N.J.Law 103 [aff 116 A. 924, 
97 N.J.Law_ 3241; Combination Rub- 
ber Mfg. Co. v. Court of Common 
Pleas'in and for“Hssex County, 115 A. 
138, 95 N.J.Law 48, 96 N.J.Law 544; 
Jersey City v. Borst, 101 A. 1033, 90 
N.J.Law 454; Sizza v. W. H. Compton 
Shear Co., 164 A. 897, 11 N.J.Misc. 81 
{aff 163 A. 143, 10 N.J.Mise. 1168]; 
Wickham v. Monmouth Memorial 
Hospital, 162 A. 891, 10 N.J.Misce. 
1086; Maurello v. Maurello, 161 A. 
844, 10 N.J.Misc. 950. 


N.M.—Martin v.’ White Pine Lum- 
ber Co., 284 P. 115, 34 N.M. 483. 


N.Y.—Delinousha v. National Bis- 
cuit Co., 161 N.E. 431, 248 N.Y. 93; 
Lyle v. H. R. Lyle Cider & Vinegar 
Co., 153 N.E. 67, 243 N.Y. 257; WVer- 
schleiser v. Stern, 128 N.E. 126, 229 
N.Y. 192; Hansen v. Constr. Co., 126 
N.E. 6938, 224 N.Y. 331; Shanahan v. 
Monarch Engineering Co., 114 N.E. 
795, 219 N.Y. 480; Wilson v. C. Dor- 
flinger & Sons, 112 N.E. 567, 218 N. 
Y. 84, Ann.Cas.1917D 38; In re Petrie, 
109 N.E. 549, 215 N.Y. 335; Dilg v. 
Pyrene Mfg. Co., 266 N.Y.S. 593, 239 
App.Div. 90; Di Donato v. Rosenberg, 
265 N.Y.S. 852, 288 App.Div. 693; 
Tomassi v. Christensen, 156 N.Y.S. 
905, 171 App.Div. 284; In re Sickles, 
156 N.Y.S. 864, 171 App.Div. 108; De 
Voe v. New York State Rys., 155 N. 
Y.S. 12, 169 App.Div. 472; Moove v. 
Lehigh Valley R. Co., 154 N.Y.S. 620, 
169 App.Div. 177 [aff 111 N.E. 1092, 
217 N.Y. 627]; Winfield v. New York 


.Cent., etc., Rizo.) 1530N.Y.S. 499) 68 


App.Div. 351 [aff 110 N.E. 614, 216 
N.Y. 284, Ann.Cas.1916A 817, and rev 
87 S.Ct. 546, 244 U.S. 147, 61 L.Ed. 
1045]; McQueeney v. Sutphen & Hy- 
er, 153 _N.Y.S. 554, 167 App.Div. 528; 
Royal Indemnity Co. v. J. G. White 
Engineering Corporation, 198 N.Y.S. 
264, 120 Misc. 332 [aff 202 N.¥.S. 950, 
208 App.Div. 759]; In re Sickles, 156 
N.Y.S. 864. See Lindebauer v. Wein- 
er, 159 -N.Y.S. 987, 989, 94 Misc. 612 
(“fair liberality’). But see Post v. 
Burger & Gohlke, 111 N.E. 351, 354, 
216 N.Y. 544, Ann.Cas.1916B 158 
(where the court said: “The language 
of the statute, if construed literally, 
and we see no reason why it should 
not be, expressly includes the em- 
ployee in this case’’), 


N.C.—West v. East Coast Fertilizer 
Co., 160 S.E. 765, 201 N.C. 556; Wil- 
liams v. Thompson, 157 S.E. 430, 200 
N.C. 463; Reeves v. Parker-Graham- 
Sexton, Inc., 154 S.E. 66, 199 N.C. 236; 
Johnson y. Asheville Hosiery Co., 153 
S.E., 591, 199 N.C. 38. 


N.D.—MacArthyr v. North Dakota 
Workmen’s Compensation Bureau, 244 
N.W. 259, 62 N.D. 572. 


Ohio.—Industrial Commission of 
Ohio v. Lewis, 181 N.E. 136, 125 Ohio 
St. 296; Roma v. Industrial Commis- 
sion of Ohio, 119 N.E. 461, 97 OhioSt. 
247; Fisher Body Co. v. Wade, 187 
N.E. 78, 45 Ohio App. 263; Baker v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 


§ 65] 


Industrial Commission of Ohio, 186 
N.E. 10, 44 Ohio App. 539; Industrial 


Commission of Ohio v. Dunham, 169 
N.E. 36, 33 Ohio App. 237; Langenheim 
v. Industrial Commission of Ohio, 158 
N.B. 605, 25 Ohio App. 1; State v. Berl, 
19 Ohio N.P.N.S. 186. See Industrial 
Commission of Ohio v. Tolson, 174 N. 
E. 622, 37 Ohio App. 282 (‘‘a reason- 
ably liberal construction’’). 


Okl.—Century Indemnity Co. v. 
Strength, 16 P.(2d) 242, 160 Okl. 161; 
Federal Mining & Smelting Co. v. 
Owens, 10 P.(2d) 688, 156 Okl. 241; 
Mobley v. Brown, 2 P.(2d) 1034, 151 
Okl. 167, 83 A.L.R. 1014; Olson Drill- 
ing Co. v. Tryon, 300 P. 6638, 150 Okl. 
18; Oklahoma City v. State Industrial 
Commission, 298 P. 577, 147 Okl. 261, 
308; Marland Production Co. v. Ho- 
gan, 294 P. 115, 146 OkKl. 220; Shepard 
v. Crumby, 293 P. 1049, 146 Okl.: 118; 
Maryland Casualty Co. v. Stevenson, 
288 P. 954, 143 Okl. 285; Maryland 
Casualty Co. v. State Industrial Com- 


mission, (282../P:. 293,0,439 OklL... 302; 
Thompson y. State Industrial Com- 
mission,’ 280 P. 597, 138 Okl. 166; 


Smith & McDonnald v. State Indus- 
trial Commission, 271 P. 142, 133 Okl. 
77; Hidden Treasurer Coal Co. v. 
Urist, 240 P. 640, 112 Okl. 245; Ward 
v. Beatrice Creamery Co., 230 P. 872, 
104 Okl. 91; Scruggs Bros. & Bill 
Garage v. State Industrial Commis- 
sion, 221 P. 470, 94 Okl. 187; Ohio 
Drilling Co. v. State Industrial Com- 
mission, 207 P. 314, 86 Okl. 139, 25 
A.L.R. 3867; Southwestern Grocery 
Co. v. State Industrial Commission, 
205 P. 929, 85 Okl. 248; McAlester 
Colliery Co. v. State Industrial Com- 
mission, 204 P. 630, 85 Okl. 66. 


Or.—Stacey v. State Industrial Ac- 
cident Commission, 26 P.(2d) 1092; 
Goss v. State Industrial Accident 
Commission, 12 P.(2d) 1096, 140 Or. 
146; Huntley v. Oregon State Industri- 
al Accident Commission, 6 P.(2d) 209, 
138 Or. 184; Estes v. State Industrial 
Accident Commission, 267 P. 518, 125 
Or. 526; Dondeneau v. State Indus- 
trial Accident Commission of Oregon, 
249 P. 820, 119 Or. 357, 50 A.L.R. 1129; 
Shea v. State Industrial Accident 
Commission, 247 P. 770, 118 Or. 642; 
Farrin v. State Industrial Acc. Com- 
mission, 205 P. 984, 104 Or. 471; West 
v. Kozer, 206 P. 542, 104 Or. 94 (per 
Burnett, C. J.); Farrin v. State In- 
dustrial Accident Commission, 205 P. 
984, 104 Or. 452; Stark v. State In- 
dustrial Acc. Commission, 204 P. 151, 
[5s eb0enOr, S0nl cit Cie) Grant iv. 
State Industrial Accident Commis- 
sion, 201 P. 438, 102 Or. 26; Raney v. 
State Industrial Accident Comumnis- 
sion, 166 P. 523, 85 Or. 199. 


Pa.—Dunn v. Trego, 124 A. 174, 279 
Pa. 518; Maguire v. James Lees & 
Sons Co., 116 A. 679, 273 Pa. 85; Fink 
v. Sheldon Axle & Spring Co., 113 A. 
666, 270 Pa. 476; Tarr v. Hecla Coal & 
Coke Co., 109 A. 224, 265 Pa. 519; Pa- 
ter v. Superior Steel Co., 106 A. 202, 
263 Pa. 244; Gierak v. Lehigh & 
Wilkes-Barre Coal Co., 101 Pa.Super. 
397; Krapf v. Arthur, 95 Pa.Super. 
468 [aff 146 A. 894, 297 Pa. 304]; 
Kusiak v. Hudson Coal Co., 91 Pa.Su- 
per. 106; Lubanski v. Delaware, Lack- 
awanna & Western Railroad Co., 81 
Pa.Super. 538; Hall v. Jones & Laugh- 
lin Steel Co., 79 Pa.Super. 303. See 
Chingola v. Penn Iron & Steel Co., 86 
Pa.Super. 514, 517 (‘‘fair liberality’’). 
But see McDonald v. Levinson Steel 
Co., 153 A. 424, 425, 302 Pa. 287 (hold- 
ing that ‘‘it will be better for the ef- 
ficient administration of the Compen- 
sation Act to construe it literally as 
to the obligations created, leaving 
those under the common law that 
_ were apparently intended to be so, 
and under the Compensation Act 
teers intended’); and infra § 69 note 
39. 


R.I.—Distante wv. United Electric 
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Rys. Co., 165 A. 772; Rhode Island 
Hospital v. Lewis, 150 A. 762, 51 R.I. 
73; La Croix v. Frechette, 145 A. 314, 
50 R.I. 90; Lopes v. B. B. & R. Knight, 
Inc., 144 A. 4389, 50 R.I. 16; Living- 
stone Worsted Co. v. Toop, 138 A. 183, 
48 R.I. 368; Desrochers v. Atwood- 
Crawford Co., 131 A. 48, 47 R.I. 116; 
Taglinette v. Sydney Worsted Co., 105 
A. 641, 42 R.I. 133; Donahue v. R. A. 
Sherman’s Sons Co., 98 A. 109, 39 R.I. 
373, L.R.A.1917A 76. 


Tenn.—Marshall Const. Co. v. Rus- 
sell, 43 S.W.(2d) 208, 163 Tenn. 410; 
Frost v. Blue Ridge Timber Corpora- 
tion, 11 S.W.(2d) 860, 158 Tenn. 18; 
Jackson v. Diamond Coal Co., 299 S. 
W. 802, 156 Tenn. 179; Cherokee Brick 
Co. v. Bishop, 299 S.W. 770, 156 Tenn. 
168; Partee v. Memphis Concrete Pipe 
Co., 295 S.W. 68, 155 Tenn. 441; Knox 
v. Washer, 284 S.W. 888, 153 Tenn. 
630; Leonard v. Cranberry Furnace 
Co., 265 S.W. 548, 150 Tenn. 346; Boh- 
len-Huse Coal & Ice Co. v.. McDan- 
iel, 257 S.W. 848, 148 Tenn. 628; Van- 
trease v. Smith, 227 S.W. 1023, 1438 
Tenn. 254; Johnson Coffee ‘Co. v. Mc- 
Donald, 226 S.W. 215, 143 Tenn, 505; 
Vantrease v. Smith, 227 S.W. 1023, 
143 Tenn. 254. 


Tex.—Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551; Lumbermen’s Re- 
ciprocal Ass’n v. Behnken, 246 S.W. 
72, 112 Tex. 108, 28 A.L.R. 1402 [aff 
(Civ.App.) 226 S.W. 154]; Fidelity 
Union Casualty Co. v. Carey, (Commn. 
App.) 55 S.W.(2d) 795 [aff (Civ.App.) 
38 S.W.(2d) 169]; Federal Surety Co. 
v. Ragle, (Commn.App.) 40 S.W.(2d) 
63 [aff (Civ.App.) 25 S.W.(2d) 898]; 
City of Tyler v. Texas Employers’ 
Ins. Ass’n (Commn.App.) 288 S.W. 
409 [rev (Civ.App.) 283 S.W. 929, and 
reh den 294 S.W. 195]; Vestal v. Tex- 
as Employers’ Ins. Ass’n, (Commn., 
App.) 285 S.W. 1041, 1042 [rev (Civ. 
App.) 271 S.W. 225] (citing C.J.); 
McClure v. Georgia Casualty Co., 
(Commn.App.) 251 S.W. 800 [aff (Civ. 
App.) 239 S.W. 644]; Consolidated 
Underwriters v. Ward, (Civ.App.) 57 
S.W.(2d) 964; Gulf Casualty Co. v. 
Garner, (Civ.App.) 48 S.W.(2d) 746; 
Southern Surety Co. vy. Shook, (Civ. 
App.) 44 S.W.(2d) 425; Hart v. Texas 
Employers’ Ins. Ass’n, (Civ.App.) 42 
S.W.(2d) 798; Maryland Casualty Co. 
v. Smith, (Civ.App.) 40 S.W.(2d) 913; 
Security Union Ins. Co. v. McClurkin, 
(Civ.App.) 35 S.W.(2d) 240; Tate v. 
Standard Accident Ins. Co., (Civ.App.) 
32 S.W.(2d) 932; U. S. Fidelity & 
Guaranty Co. v. Nettles, (Civ.App.) 
21 S.W.(2d) 31 [rev on other grounds 
(Commn.App.) 35 S.W.(2d) 1045]; 
Southern Casualty Co. v. Ehlers, (Civ. 
App.) 14 _S.W.(2d) 111; Texas Em- 
ployers’ Ins. Ass’n vy. Mints, (Civ. 
App.) 10 S.W.(2d) 220; Fidelity Un- 
ion Casualty Co. v. Hammock, (Civ. 
App.) 5 S.W.(2d) 812; Southern 
Surety Co. v. Inabnit, (Civ.App.) 1 S. 
W.(2d) 412; Standard Ace. Ins. Co. v. 
Stanaland, (Civ.App.) 285 S.W. 878; 
Travelers’ Ins. Co. v. Richmond, (Civ. 
App.) 284 S.W. 698 [rev on other 
grounds (Commn.App.) 291 S.W. 
1085]; Gaddy v. First Nat. Bank, 
(Civ.App.) 283 S.W. 277 [certified 
questions answered 283 S.W. 472, 115 
Tex. 393]; Georgia Casualty Co. v. 
Little, (Civ.App.) 281 S.W. 1092; 
AMtna Life Ins. Co. v. Graham, (Civ. 
App.) 279 S.W. 923, 926 [rev on other 
grounds (Commn.App.) 284 S.W. 931] 
(citing C.J.); Employers’ Liability 
Assur. Corporation v. Light, (Civ. 
App.) 275 S.W. 685; McDonald v. Tex- 
as Employers’ Ins. Ass’n, (Civ.App.) 
267 S.W. 1074; Employers’ Indemnity 
Corp. v. Felter, (Civ.App.) 264 S.W. 
137; Texas Employers’ Ins. Ass’n v. 
Shipley, (Civ.App.) 260 S.W. 646; 
Astna Life Ins. Co. v. Rodriguez, (Civ. 
App.) 255 S.W. 446; Texas Employers’ 
Ins. Ass’n v. Pierce, (Civ.App.) 254 S. 
W. 1019; Consolidated Underwriters 
v. Seale, (Civ.App.) 237 S.W. 642; 
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Western Indemnity Co. v. Leonard, 
(Civ.App.) 281 S.Ww. 1101 [aff 
(Commn.App.) 248 S.W. 655]; East- 
ern Texas Hlectric Co. v. Woods, (Civ. 
App.) 230 S.W. 498; American Indem- 
nity Co. v. Dinkins, (Civ.App.) 211 S. 
W. 949; General Accident, Fire & Life 


Assur. Corp., Ltd., v. Evans, (Civ. 
App.) 201 S.W. 705. 
Utah.—Ogden City v. Industrial 


Commission of Utah, 193 P. 857, 57 
Utah 221; Chandler v. Industrial 
Commission of Utah, 184 P. 1020, 55 
Utah, 213,°8 A.L.R... 930, 


Vt.—Blake v. American Fork & 
Hoe Co., 131 A. 844, 99 Vt. 301; Bos- 
quet v. Howe Scale Co., 120 A. 171, 96 
Vt. 364; Brown v. Bristol Last Block 
Co., (108 (Ay 922) 94) Vt. 1232 (Packett 
v. Moretown Creamery Co., 99 A. 638, 
91 Vt. 97, L.R.A.1918F 173. 


Va.—Raven Red Ash Coal Corpo- 
ration v. Absher, 149 S.H. 541, 153 Va. 
332; - Virginia Electric & Power Co. 
v. Place, 143:)\S.B.. 756, 150 Va.) 562; 
Crews v. Moseley Bros., 138 S.H. 494, 
148 Va. 128; Gobble v. Clinch Valley 
Lumber Co., 127 S.E. 175, 141 Va. 303; 
Bamber v. City of Norfolk, 121 S.E. 
564, 138 Va. 26; Mann v. City of 
Lynchburg, 106 S.E. 371, 129 Va. 453. 


Wash.—kKlippert v. Industrial Ins. 
Department of Washington, 196 P. 17, 
114 Wash. 525; Zappala v. Industrial 
Ins. Commn., 144 P. 54, 82 Wash. 314, 
L.R.A.1916A 295; Wendt v. Industrial 
Ins. Commission, 141 P. 311, 80 Wash. 
111;- Peet v., Mills, 186° P.' 685, 76 
Wash. 437, L.R.A.1916A 358, Ann.Cas. 
1915D 154. 


W.Va.—Vandall v. State Compensa- 
tion Com’r, 158 S.E. 499, 110 W.Va. 61; 
Conley v. State Compensation Com’r, 
149 S.E. 666, 107 W.Va. 546; Kincan- 
non v. State Compensation Comrr, 
149 S.E. 665, 107 W.Va. 533; Caldwell 
v. State Compensation Com’r, 144 S.E. 
568, 106 W.Va. 14 (per Maxwell, J.); 
McShan v. Heaberlin, 143 S.E. 109, 
105 W.Va. 447; Esque v. City of Hunt- 
ington, 139 S.E. 469, 104 W.Va. 110, 54 
A.L.R. 785; McVey v. Chesapeake & 
Potomac Telaphone Co., 138 S.E. 97, 
103 W.Va. 519; Sole’v. Kindelberger, 
114 S.B. 151, 91 W.Va. 603; Foughty 
v. Ott, 92 S.H. 148, 80 W.Va. 88. But 
see infra § 69 note 39. 


Wis.—Johnson v. Wisconsin Lum- 
ber & Supply Co., 234 N.W. 506, 203 
Wis. 304, 72 A.L.R. 1279; Wenzel & 
Henoch Const. Co. v. Industrial Com- 
mission, 233 N.W. 777, 202 Wis. 595; 
Calvetti v. Gasbarri, 230 N.W. 130, 
201 Wis. 297; Tesch v. Industrial 
Commission, 229 N.W. 194 200 Wis. 
616; Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 216 N.W. 137, 220 
N.W. 377, 196 Wis. 159; Miller & 
Rose v. Rich, 218 N.W. 716, 195 Wis. 
468; Badger Furniture Co. v. Cham- 
peau, 217 N.W. 734, 195 Wis. 134; 
Martell v. Kutcher, 216 N.W. 522, 195 
Wis. 19; Charles Ploetz & Co. vy. In- 
dustrial Commission, 217 N.W. 325, 
194 Wis. 603; B. FEF. Sturtevant Co. 
v. O’Brien, 202 N.W. 324, 186 Wis. 
10; Ronning v. Carter, 200 N.W. 652, 
185 Wis. 384; Schaefer & Co. v. Hich- 
er, 201 N.W. 396, 185 Wis. 317; Klo- 
man v. Industrial Commission of Wis- 
consin, 195 N.W. 404, 181 Wis. 505; 
Town of Wonewoc v. Industrial Com- 
mission, 190 N.W. 469, 178 Wis. 656; 
Town of Germantown vy. Industrial 
Commission, 190 N.W. 448, 178 Wis. 
642, 31 A.L.R. 1284; Radtke Bros. v. 
Industrial Commission of Wisconsin, 
183 N.W. 168, 174 Wis. 251; Town of 
Stephenson, Marinette County v. In- 
dustrial Commission, 180 N.W. 842, 
173 Wis. 251; Frank Martin-Laskin 
Co. v. Industrial Commission of Wis- 
consin, 179 N.W. 740, 172 Wis. 548; 
Brenner v. Heruben, 176 N.W. 228, 
170 Wis, 565; Waldum v. Lake Supe- 
rior Terminal & Transfer Ry. Co., 170 
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or effectuate their purposes®* or that they will be | given such construction in order to promote jus- 


N.W. 729, 169 Wis. 137; Holt Lum- 
ber Co. v. Industrial Commission of 
Wisconsin, 170 N.W. 366, 168 Wis. 
381; White v. Industrial Commis- 
sion of Wisconsin, 167 N.W. 816, 167 
Wis. 483; Wausau Lumber Co. y. In- 
dustrial Commission, 164 N.W. 836, 
166 Wis. 204; Brienen v. Wisconsin 
Public Service Co., 163 N.W. 182, 166 
Wis. 24; Village of Kiel v. Industrial 
Commission, 158 N.W.. 68, 163 Wis. 
441; Federal Rubber Mfg. Co. v. Hav- 
olic, 156 N.W. 143, 162 Wis. 341, L.R. 
A.1916D 968; Foth v. Macomber, etc., 
Rope Co., 154 N.W. 369, 161 Wis. 549; 
Sadowski v. Thomas Furnace Co., 146 
N.W. 770, 157 Wis. 443; Tallmen v. 
Chippewa Sugar Co., 143 N.W. 1054, 
155 Wis. 36; Milwaukee v. Miller, 144 
N.W. 188, 154 Wis. 652» L.R-A.1916A 
1, Ann.Cas.1915B 847. 


Can.—Alphonso v. Highways Engi- 
neering Co., 29 Rev.de Jur. 43. 


Ont.—Hallett v. Abraham, 
W.N. 355, 17 Dom.L.R. 854. 


See In re McConnell, (Wyo.) 18 P. 
(2d) 629, 680 (“reasonable liberali- 
ty’). And see cases infra note 90. 


“(The act] is to be construed with 
the utmost liberality of which it is 


6 Ont. 


capable.” Eastern Texas Electric Co. 
v. Woods, (Tex.Civ.App.) 230 S.W. 
498, 503. To same effect American 


Indemnity Co. v. Dinkins, (Tex.Civ. 


App.) 211 S.W. 949, 951. 


“This [is] one of the humane con- 
siderations that have influenced the 
passing of such laws.” Pacific Em- 
ployers’ Ins. Co. v. Pillsbury, 61 F. 
(2d) 101, 103. 


“[The] humanitarian purposes [of 
the law] not only authorize but re- 
quire such liberal] interpretation and 
application of it.” Employers’ In- 
demnity Corporation vy. Felter, (Tex. 
Civ.App.) 264 S.W. 1387, 144. 


“The legislative language used in 
the act . . . should be.as liberal- 
ly construed to effect the beneficent 
purpose intended, as it reasonably 
ean be. It is useless to try to mini- 
mize the scope of such language by 
confining the meaning of words to 
any technical signification. Rules of 
Strict construction are not applicable 
to the law, . . . and should effi- 
ciently operate to prevent litigation 
grounded on logic which would nar- 
row the scope of the enactment. Con- 
struction, where construction is per- 
missible, which will give to the law 
its fullest reasonable scope, is thought 
to be what is required to carry out 
the legislative purpose.” Village of 
Kiel v. Industrial Commission of Wis- 
consin, 158 N.W. 68, 69, 163 Wis. 441. 


[a] Meaning of “liberal construc- 
tion.”—‘“‘We are of the opinion that 
the term ‘liberal construction’ means 
to give the language of a statutory 
provision, freely and consciously, its 
commonly, generally accepted mean- 
ing, to the end that the most compre- 
hensive application thereof may be ac- 
corded, without doing violence to any 
of its terms.” Metropolitan Casualty 
Co. v. Smith, (Tex.Civ.App.) 40 S.W. 
(2a) 9138, 914. 


[b] “Every intendment of the stat- 
ute should be upheld to carry out the 
beneficent purposes of the Work- 
men’s Compensation Law.” Great 
American Indemnity Co. v. Essary, 
(Tex.Civ.App.) 57 S.W.(2d) 891, 892. 


[c] Extent of adoption of rule.— 
(1) “The rule is universally applied 
wherever a compensation law has 
been enacted, and is in operation.” 
Ronning v. Carter, 200 N.W. 652, 653, 
185 Wis. 384. (2) “It is the universai 


—s 


holding of the courts.” Smith v. 
Marshall Ice Co., 217 N.W. 264, 265, 
204 Iowa 1348. (3) ‘All of the states 
which have passed Compensation Acts 
follow this rule of construction.” 
Sole v. Kindelberger, 114 S.H. 151, 153, 
91 W.Va. 603. (4) ‘We understand 
that all courts and all jurisdictions 
have held that the Workmen’s Com- 
pensation Act should be liberally con- 
strued.” Texas Employers’ Ins. Ass’n 
Meena (Tex.Civ.App.) 260 S.W. 
646, 650. 


[ad] “he remedies provided in the 
Workmen’s Compensation Act for the 
benefit of injured parties must be in- 
terpreted with the utmost liberality.” 
Industrial Commission v. Sodec, 172 
N.E. 292, 293, 35 Ohio App. 177. 


[e] Insurance acts.—(1) “An em- 
ployer who is insured in the State 
fund has been compelled to pay in 
advanee for the injuries arising in 
his employment, and upon that ac- 
count, by section 53, is granted im- 
munity from all other liability on ac- 
count of accident to his employees, 
and the employees are deprived of 
all other remedies. If the act is to 
be construed technically it deprives 
the employee,ofsits beneficial provi- 
sions and the employer from the pro- 
tection which he has. paid for and 
the State has undertaken to give.” 
McQueeney v. Sutphen & Hyer, 153 
N-Y.S. 554, 167 App.Div. 528, 531. (2) 
“The act was passed to benefit work- 
men in hazardous employments who 
were without a legal remedy. Com- 
pensation is given without regard to 
the fault of the master at common 
law or under the employers’ liability 
acts. The law has been and should 
be construed fairly, indeed liberally, 
in favor of the employee. Against 
its justice or economic soundness 
nothing can be _ said. (Jensen v. 
Southern Pac. Co., 109 N.E. 600, 215 
N.Y. 514, L.R.A.1916A 403, Ann.Cas. 
1916B 276.) The power of the legisla- 
ture to enact such laws is expressly 
declared to be beyond the limitations 
of the state Constitution. (Const. 
N. Y. art. 1, § 19.) It would not be 
difficult, by an adherence to the con- 
cepts of liability for negligence, bas- 
ed on the failure to foresee and pre- 
vent accident (Ives v. South Buffalo 
R.iCo.,v 945 Nek: 431, 0200 NIV ss 27d 34 
L.R.A.N.S. 162, Ann.Cas.1912B 156), 
rather than to the principles of in- 
dustrial insurance for injuries suf- 
fered by workmen in the course of 
their employment without regard to 
fault..asi\'a cause of. such) !) injury 
(Workmen’s Compensation Law, § 10; 
Post, v. Burger, 111 N:B..351, 216 (Nive 
544, Ann.Cas.1916B 158), to defeat the 
purpose of the constitutional and leg- 
islative provisions.” In re Heitz, 112 
N.E. 750, 218 N.Y. 148, 154, L.R.A. 
1917A 344 [rearg den 113 N.E. 1057, 
218 N.Y. 702]. 


{f] “legislative reports may per- 
suasively show that the particular 
statute in question should not be nar- 
rowly or restrictively interpreted, al- 
though they cannot be taken as giving 
to the law a meaning not fairly with- 
in its word.” Rice v. Denny Roll & 
Papel Co.,. 154 S.E. 69, 71, 199 “N.C, 


Liberal construction of provisions 
relating to: 


Amount of compensation see infra § 
517. 


Casual employment see infra § 179. 
Employees included see infra § 160. 

Employers included see infra § 123. 
Employments included see infra § 74. 


Injuries for which compensation may 
be had see infra § 325 et seq. 


Insurance of employers performing 
labor see infra § 157. 


54. U.S.—Baltimore & Philadel- 
phia Steamboat Co. v. Norton, 52 S. 
Ct. 187, 284 U.S. 408, 76 L.Ed. 366 
[mod 48 F.(2d) 57 (aff 40 F.(2d) 530) 
and cert gr 50 S.Ct. 18, 284 U.S. 602, 
76 L.Hd. 516]; Aetna Life Ins. Co. v. 
Windham, 53 F.(2d) 984 (Texas act); 
Standard& Accident Insurance Co. v. 
Pennsylvania Car Co., 49 F.(2d) 73 
(Texas act); Rothschild & Co. v. 
Marshall, 44 F.(2d) 546; Camunas v. 
New. York & P. R. S:, SS. Co.,. 260 aa. 
40) 471,2C.C, As 16) Ceuerto, Ricohact). 


Ala.—Birmingham Post Co. v. Stur- 
geon, 149 So. 74, #27 Ala. 162; Mobile 
Liners. v. McConnell, 126 So. 626, 220 
Ala. 562; Sloss-Sheffield Steel & Iron 
Co. v. Jones, 123 So. 201, 220 Ala. 10; 
National Cast Iron Pipe Co. v. Hig- 
ginbotham, 112 So. 734, 216 Ala. 129; 
Moss v. Standridge, 110 So. 17, 215 
Ala. 237; Edwards v. Doster-North- 
ington Drug Co., 108 So. 862, 214 Ala. 
640; Boris Const. Co. v. Haywood, 
106 So. 799, 214 Ala. 162; Ex parte 
Little Cahaba Coal Co., 105 So. 648, 
213 Ala. 596; Ex parte Central Iron & 
Coal Co., 102+S0.1-797,) 212; Ala. 367; 
Ex parte Central Iron & Coal Co., 95 
So. 472, 209 Ala. 22; Hx parte Louis- 
ville & N. R. Co., 94 So. 289, 208 Ala. 
216; Ex parte Majestic Coal Co., 93 
So. 728, 208 Ala. 86. 


Ariz.—Federal Mut. Liability Ins. 
Co. v. Industrial Commission ‘of Ari- 
zona, 257 P. 982, 32 Ariz. 293; Ocean 
Accident & Guarantee Corporation v. 
Industrial Commission of Arizona, 257 
P. 641, 32 Ariz. 265. 


Cal.—Harlan y. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352; 
Western Indemnity Co. v. Pillsbury, 
159 P. 721, 172 Cal. 807. 


Colo.—Central Surety & Insurance 
Corporation y. Industrial Commission- 
er of Colorado, 271 P. 617, 84 Coloz 
481; Industrial Commission v. Adtna 
Life Ins. Co., 174 P. 589, 64 Colo. 480, 
3 A.L.R. 1336; Industrial Commis- 
sion of Colorado v. Johnson, 172 P- 
422, 64 Colo. 461. 


Conn.—Massolini v. Driscoll, 159 A. 


480, 114 Conn. .546; Fox v. Fafnir 
Bearing Co., 139 A. 778, 107 Conn. 
189, 58 A.L.R. 861; Kennerson v. 
Thames Towboat Co., 94 A. 372, 89 


Conn. 367; Powers v. Hotel Bond Co., 
93 A. 245, 89 Conn. 143. 


Ga.—U. S. Fidelity & Guaranty Co. 
v. Waymick, 155 S.E. 366, 42 Ga.App. 
177 [aff 159 S.HY 564, 173 Ga. °67]; 
Austin Bros. Bridge Co. v. Whitmire, 
121 S.E. 345, 31 Ga.App. 560; New 
Amsterdam Casualty Co. v. Sumrell, 
118 S.B. 786, 30 Ga.App. 682. 


Idaho.—Page v. State Ins. Fund, 22 
P.(2d) 681; Cooper v. Independent 
Transfer & Storage Co., 19 P.(2d) 
1057, 52 Idaho 747; Van Blaricom v. 
Export Lumber Co., 16 P.(2da) 990, 52 
Idaho 459; Ramsey v. Sullivan Min- 
ing Co., 6 P.(2d) 856, 51 Idaho 366; 
McNeil v. Panhandle Lumber Co., 203 
P. 1068, 34 Idaho 773. 


Ill.—F aber v. Industrial Commis- 
Sion, 185. N-B 255, -256,)a5a5 Tlie ato. 
H. Roy Berry Co-sv. Industrial Com- 
mission, 149 N. PACH ae Roe BLE eh eds 
Lincoln Park Coal & Brick Co. v. 
Industrial Commission, 148 N.E. 79, 


317 Ill. 302, 39 A.L.R. 1270; TWinois 
Indemnity Exchange v. Industrial 
Commission, 124 N.E. 665, 289 Tl. 


233; Union Bridge & Construction Co. 
v. Industrial Commission, 122 N.R. 
609, 287 Ill. 396; Chicago Cleaning Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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v. Industrial Board, 118 N.E. 989, 283 
Til. 177; Armour & Co. v. Industrial 
Board of Illinois, 197 Ill.App. 363 [aff 
114 N.E. 173, 275 Tl). 328]. 


Ind.—Clark v. Woods, (App.) 183 
N.E. 804; Czuezko v. Golden-Gary 
Co., 177 N.E. 466, 94 Ind.App. 47 [reh 
den 179 N.E. 19, 94 Ind.App. 47]; 
Smetanka v. Inland Steel Co., 158 N.E. 
909, 86 Ind.App. 578; Fey v. Bobrink, 
151 N.E. 705, 84 Ind.App. 559; Col- 
gate & Co. v. Smith, 151 N.E. 434, 84 
Ind.App. 473; Dowery v. State, 149 N. 
E. 922, 84 Ind.App. 37; National Pow- 
er Const. Co. v. Rouleau, 144 N.E. 557, 
81 Ind.App. 585; Calumet Foundry & 
Machine Co. v. Mroz, 137 N.E. 627, 
79 Ind.App. 805; In re Duncan, 127 
Nem 2eooee Tos) Ind. App > 2703: Inepre 
Stewart, 126 N.E. 42, 72 Ind.App. 463; 
In re Betts, 118 N.B. 551, 66 Ind.App. 
48; In re Kelley, 116 N. RE. 306, 64 Ind. 
App. 594. 


Iowa.—Smith v. Marshall Ice Co., 
217 N.W. 264, 204 Iowa 1348; Royal 
v. Hawkeye Portland Cement Co., 192 
N.W. 406, 195 Iowa 534; Porter v. 
Mapleton Electric Light Co., 183 N. 
W. 803, 191 Iowa 1031; Bidwell Coal 
Co. v. Davidson, 174 N.W. 592, 187 
Iowa 809, 8 A.L.R. 1058; Rish v. Iowa 
Portland Cement Co., 170 N.W. 532, 
186 Iowa 443; Pierce v. Bekins Van 
& Storage Co., 172 N.W. 191, 185 Iowa 
1346. 


Kan.—Palmer v. Fincke, 253 P. 583, 
122 Kan. 825; Griswold v. City of 
Wichita, 162 P. 276, 99 Kan. 502, L. 
R.A.1918F 187, Ann.Cas.1917D 31. 


Ky.—Hay v. Swiss Oil Co., 60 S.W. 
(2d) 385, 249 Ky. 165; Blue Diamond 
Coal Co. v. Frazier, 17 S.W.(2d) 406, 
229 Ky. 450; Pet Milk Co. v. Work- 
men’s Compensation Board, 10 S.W. 
(2d) 455, 226 Ky. 16; Maryland Casu- 
alty Co. v. Coleman, 295 S.W. 1044, 
220 Ky. 764; Ashland Limestone Co. 
v. Wright, 294 S.W. 159, 219 Ky. 691; 
Johnson v. Hardy-Burlingham Mining 
Co., 266 S.W. 635, 205 Ky. 752; Ash- 
land Iron & Mining Co. v. McDaniel’s 
Dependents, 258 S.W. 943, 202 Ky. 19; 
Phil Hollenbach Co. v. Hollenbach, 
ie SOW. 152, 181 Ky. 262):138. A.L.R. 

4. 


La.—Dyer v. Rapides Lumber Co., 
98 So. 677, 154 La. 1091. 


i v. Steward-Read 
Co., 151 A. 141, 129 Me. 178; Martri- 
ciano v. Profenno, 143 A. 270, 127 Me. 
549; Donahue v. Thorndike & Hix, 
109 A. 187, 119 Me. 20; Scott’s Case, 
104 A. 794, 117 Me. 436; Simmons’ 
Case, 103 A. 68, 117 Me. 175. 


Md.—Clement v. Minning, 
485, 157 Md. 200. 


Mass.—Moran’s Case, 125 N.B. 157, 
234 Mass. 152; Bernabeo v. Kaulback, 
115 N.E. 279,.226 Mass. 128; In re 
Sullivan, 105 N.E. 463, 218 Mass. 141, 
L.R.A.1916A 378; Coakley v. Coakley, 
102 N.E. 930, 216 Mass. 71, Ann.Cas. 
1915A 867. 


Minn.—Gossen vy. Borgholm Tp., 
Mille Lacs County, 218 N.W. 882, 174 
Minn. 227; Kraker v. Nett, 180 N.W. 
1014, 148 Minn. 139; State v. District 
Court of Ramsey County, 158 N.W. 
798, 184 Minn. 131; Mahowald v. 
Thompson-Starrett Co., 158 N.W. 913, 
159 N.W. 565, 184 Minn. 113; State 
v. District Court, Blue Earth County, 
158 N.W. 700, 133 Minn. 439; State v. 
District Court, Rice County, 155 N.W. 
103,131 Minn. 352; State v. District 
Court of St. Louis County, 150 N.W. 
211, 128 Minn. 43. 


Mo.—HElsas v. Montgomery Elevator 
Cay. 5018: WG2 d) 13.0,,0:3.3:0 1 Mo: 459165 
Span y. Jackson, Walker Coal & Min- 
ing Co., 16 S.W.(2d) 190, 322 Mo. 158; 


145 A. 


Roach v. Durham Const. Co., (App.) 
52 Siw. 593; Glaze v. Hart; 236) S.We 
(2d) 684, 225 Mo.App. 1205; Howes 


v. Stark Bros. Nurseries & Orchards 
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Co., 22 S.W.(2d) 839, 228 Mo.App. 793. 


Mont.—Kerns v. Anaconda Copper 
Mining Co., 289 P. 5638, 87 Mont. 546; 
Dosen v. Hast Butte Copper Mining 
Co., 254 P. 880, 78 Mont. 579. 


Neb.—Montgomery Vv. Milldale 
Farm & Live Stock Improvement Co., 
246 N.W. 734, 124 Neb. 347; Esau v. 
Smith Bros., 246 N.W. 230, 124 Neb. 
217; Selders v. Cornhusker Oil Co., 
196 N.W. 316, 111 Neb. 300; In re Mc- 
Crary, 192 N.W. 2387, 109 Neb. 796. 


Nev.—Virden v. Smith, 210 P. 129, 
46 Nev. 208. 


N.H.—Arsenault v. Lepage, 152 A. 
475, 84 N.H. 497; Gordon v. Amos- 
keag Mfg Co., 140 A. 704, 83 N.H. 221; 
Mulhall v. Nashua Mfg. Co., 115 A. 
449, 80 N.H. 194; Barber v. Jones 
Shoe Co., 108 A. 690, 79 N.H. 311. 


N.J.—Maurello v. Maurello, 161 A. 
844, 10 N.J.Mise. 950. 


N.Y.—Lyle v. H. R. Lyle Cider & 
Vinegar Co., 153 N.E.. 67, 243 N.Y. 
257; Shanahan v. Monarch Engineer- 
ing Co., 114 N.E. 795, 219 N.Y. 480; 
Matter of Petrie, 109 N.E. 549, 215 N. 
Y. 335; Tomassi v. Christensen, 156 
N.Y.S. 905, 171 App.Div. 284; De Voe 
Veg INGw), LOrk state RYsehl ou Nukes, 
12, 169 App.Div. 472; Winfield v. New 
York \Cent;; fete.) .R:." Con; Los, eN.y:S. 
499, 168 App.Div. 351; Lindebauer v. 
Weiner, 159 N.Y.S. 987, 94 Misc. 612. 


N.C.—Johnson v. Asheville Hosiery 
Cot; 153 S591, 199sN.C..88: 


N.D.—MacArthur v. North Dakota 
Workmen’s Compensation Bureau, 244 
N.W. 259, 62 N.D. 572. 


Ohio.—Fisher Body Co. v. Wade, 187 
N.E. 78, 45 Ohio App. 263; Baker v. 
Industrial Commission of Ohio, 186 N. 
E. 10, 44 Ohio App. 539; Industrial 
Commission of Ohio v. Dunham, 169 
N.E. 36, 38 Ohio App. 237. 


Okl.—Federal Mining & Smelting 
Co. v. Owens, 10 P.(2d) 688, 156 Okl. 
241; Olson Drilling Co. v. Tryon, 300 
P. 663, 150 Okl. 18; Marland Produc- 
tion Co. v. Hogan, 294 P. 115, 146 Okl. 
220; Shepard v. Crumby, 293 P. 1049, 
146 Okl. 118; Maryland Casualty Co. 
v. State Industrial Commission, 282 
P. 293, 139 Okl. 302; Thompson v. 
State Industrial Commission, 280 P. 
597, 138 Okl. 166; Smith & McDon- 
nald v. State Industrial Commission, 
2710P. 143; 133 OK TT; Scruges' Bros: 
& Bill Garage v. State Industrial Com- 
mission, 221 P. 470, 94 Okl. 187; Har- 
ris v. Oklahoma Natural Gas Co., 216 
PH Ne. 9A VOkIees 9 kOe Drilling Co. 
v. State Industrial Commission, 207 P. 
314, 86 OKlL 139; '°25 A.L:R.-367;> Me- 
Alester Colliery Co. v. State Indus- 
trial Commission, 204 P. 630, 85 Okl. 
66. 


Or.—Goss v. State Industrial Acci- 
dent Commission, 12 P.(2d) 1006, 140 
Or. 146; Farrin v. State Industrial 
Ace. Commission, 205 P. 984, 104 Or. 
471; West v. Kozer, 206 P. 542, 104 Or. 
94 (per Burnett, C. J.);  Farrin v. 
State Industrial Accident Commission, 
205 P. 984, 104 Or, 452; Stark v. State 
Industrial Acc. Commission, 204 P. 
151, 103 Or. 80; Raney v. State Indus- 
trial Accident Commission, 166 P. 523, 
8d Or £99: 


Pa.—Maguire v. James Lees & Sons 
Co.) L116. VA: 1679, 273: P. 855 (Chingola 
Vv. Fenn Iron & Steel Co, 86 Pa. Super. 
51 


R.I.—Rhode Island Hospital  v. 
SW Ss lO OMeARnOZ eh Olt ets Im tiee «lus 
Croix v. Frechette, 145 A. 3814, 50 RI. 


144 A. 439, 50 RI. 16; Livingston 
Worsted Co. v: Toop,-138 A. 1838, 48 
R.I. 368; Taglinette v. Sidney Worst- 
ed Co., 105 A. 641, 42 R.I. 133; Dona- 
hue v. R. A. Sherman’s Sons Co., 98 
AsmiO9nS9AR.L. 378: 


‘Assur. 


[71 C.J.] 349 


Tenn.—Cherokee Brick Co. v. Bish- 
op, 299 S.W. 770, 156 Tenn. 168; Par- 
tee v. Memphis Concrete Pipe Co., 295 
S.W. 68, 155 Tenn. 441; Johnson 'Cof- 
fee Co. v. McDonald, 226 S.W. 215, 
143 Tenn. 505. 


Tex.—Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551; Lumbermen’s Re- 
ciprocal Ass’n v. Behnken, 246 S.W. 
T2112 eNexe LOS p2oe Asli. s a0. mais 
(Civ. App.) 226 SW. 154]; Fidelity 
Union Casualty Co. v. Carey, (Commn. 
App.) 55 S.W.(2d) 795 [aff (Civ.App.) 
38 S.W.(2d) 169]; Federal Surety Co. 
v. Ragle, (Commn.App.) 40) S.W.(2d) 
63 [aif (Civ.App.) 25 8.W.(2d) 898]; 
City of Tyler v. Texas Employers’ Ins. 
Ass’n, (Commn.App.) 288 S.W. 409 
[rev (Civ.App.) 283 S.W. 929, and reh 
den (Commn.App.) 294 S.W. 195]; 
Vestal v. Texas Employers’ Ins. Ass’n, 
(Commn.App.) 285 S.W. 1041 [rev 
(Civ.App.) 271 S.W. 225]; Autna Life 
Ins. Co. v.. Graham, (Commn.App.) 279 
S.W. 923, 926 [rev on other grounds 
(Commun. "App.) 284 S.W. 931, and cit 
C.J.]; McClure v. Georgia ‘Casualty 
Co., (Commn.App.) 251 S.W. 800 [aff 
(Civ. App.) 239 S.W. 644]; Consolidat- 
ed Underwriters v. Ward, (Civ. App.) 
57 S.W.(2d) 964; Great American In- 
demnity Co. v. Hssary, (Civ.App.) 57 
S.W.(2d) 891; Southern Surety Co. of 
New York vy. Scheel, (Civ.App.) 49 S. 
W.(2d) 937; Gulf Casualty ‘Co. v- 
Garner, (Civ.App.) 48 S.W.(2d) 1746; 
Southern Surety Co. v. Shook, (Civ. 
App.) 44 S.W.(2d) 425; Maryland 
Casualty Co. v. Smith, (Civ.App.) 40 
S.W.(2d) 913; Security Union Ins. Co. 
v. McClurkin, (Civ.App.) 35 S.W.(2d) 
240; Tate v. Standard Accident Ins. 
Co., (Civ.App.) 32 S.W.(2d) 932; 
Southern Casualty Co. v. Ehlers, (Civ. 
App.) 14 S.W.(2d) 111; Texas Em- 
ployers’ Ins. Ass’n v. Mints, (Civ. 
App.) 10 S.W.(2d) 220; Fidelity Union 
Casualty Co. v. Hammock, (Civ.App.) 
5 S.W.(2d) 812; Southern Surety Co. 
v. Inabnit, (Civ.App.) 1 S.W.(2d) 412; 
Standard Ace. Ins. Co. v. Stanaland, 
(Civ.App.) 285 S.W. 878; Travelers’ 
Ins. Co. v. Richmond, (Civ.App.) 284 
S.W. 698 [rev on other grounds 
(Commn.App.) 291 S.W. 1085]; Geor- 
gia Casualty Co. v. Little, (Civ.App.) 
281 S.W. 1092; Employers’ Liability 
Corporation Vo C'CLieht., § (Cry: 
App.) 275 S.W. 685; Employers’ In- 
demnity Corporation v. Felter, (Civ. 
App.) 264 S.W. 137; Texas Employ- 
ers’ Ins. Ass’n v. Pierce, (Civ.App.) 
254 S.W. 1019; Western Indemnity Co. 
v. Leonard, (Civ.App.) 231 S.W. 1101 
[aff (Commn.App.) 248 S.W. 655]; 
American Indemnity Co. v. Dinkins, 
(Civ.App.) 211 S.W. 949. 


Utah.—Chandler v. Industrial Com- 
mission of Utah, 184 P. 1020, 55 Utah 
213, 8 A.L.R. 930. 


Vt.—Packett v. Moretown Creamery 
Cos 99. A. 638, 910 iVit.. 97, LRA 1OU8inY 


Va.—Crews v..Moseley Bros., Thee: s. 
BE. 494, 148 Va. 128; Bamber City 
of Norfolk, 121 SE. 564, 138 Va. 26; 
Mann v. City of Lynchburg, 106 SE. 
371,129 Va.- 453. 


Wash.—Klippert v. Industrial Ins. 
Department of Washington, 196 P. 
17, 114 Wash. 525; Wendt v. Indus- 
trial Ins. Commission, 141 P. 311, 80 
Wash. 111. 


W.Va.—Kincannon y. State Com- 
pensation Com’'r, 149 S.B. 665, 107 W. 
Va. 533; McShan v. Heaberlin, 143 S. 
E. 109, 105 W.Va. 447; Sole v. Kin- 
delberger, 114 S.E. 151, 91 W.Va. 603. 


Wis.—Johnson v. Wisconsin Lum- 
ber & Supply Co., 234 N.W. 506, 203 
Wis. 304, 72° A.L.R. 1279; Calvetti v. 
Gasbarri, 230 N.W. 130, 201 Wis. 297; 
Tesch vy. Industrial Commission, 229 
N.W. 194, 200 Wis. 616; Zurich Gen- 
eral Accident & Liability Ins. Co. v. 
Industrial Commission of Wisconsin, 
216 N.W. 137, 220 N.W. 377, 196 Wis. 
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tice®®> and the public welfare,®® the spirit, reason, or 
intent of the laws, and not the letter, controlling,®? 
and technical rules and refinements not being permit- 
ted to defeat their purposes.°* The workmen’s com- 
pensation acts in some jurisdictions contain provi- 


159; Miller & Rose v. Rich, 218 N.W. 
716, 195 Wis. 468; Badger Furniture 
Co. v. Champeau, 217 N.W. 734, 195 
Wis. 134; Martell v. Kutcher, 216 N. 
W. 522, 195 Wis. 19; B. KF. Sturtevant 
Co. v. O’Brien, 202 N.W. 324, 186 Wis. 
10; Ronning v. Carter, 200 N.W. 652, 
185 Wis. 384; Schaefer & Co. v. Hich- 
er, 201 N.W. 396, 185 Wis. 317; Klo- 
man v. Industrial Commission of Wis- 
consin, 195 N.W. 404, 181 Wis. 505; 
Town of Wonewoc vy. Industrial Com- 
mission, 190 N.W. 469, 178 Wis. 656; 
Town of Germantown v. Industrial 
Commission, 190 N.W. 448, 178 Wis. 
642, 31 A.L.R, 1284; Radtke Bros. v. 
Industrial Commission of "Wiscon- 
Sin, 183 N.W. 168, 174 Wis. 251; Frank 
Martin-Laskin Co. v. Industrial Com- 
mission of Wisconsin, 179 N.W. 740, 
172 Wis. 548; Brenner y. Heruben, 176 
N.W. 228, 170 Wis. 565; Wausau Lum- 
ber Co. v. Industrial Commission, 164 
N.W. 836, 166 Wis. 204; Kiel v. Indus- 
trial Commn., 158 N.W. 68, 163 Wis. 
441; Federal Rubber Mfg. Co. v. 
Havolic,. 156 N.W. 143, 162 Wis. 341, 
L.R.A.1916D 968; Foth v. Macomber, 
ee Rope Co., 154 N.W. 369, 161 Wis. 


Wyo.—In re McConnell, 18 P.(2d) 
629, 45 Wyo. 289. 


And see cases supra notes 28, 31. 


55. Idaho.—Page v. State Ins. 
Fund, 22 P.(2d) 681; Cooper’ v. Inde- 
pendent Transfer & Storage Co., 19 


P.(2d) 1057, 52 Idaho 747; Ramsey v. 
Sullivan Mining Co., 6 P.(2d) 856, 51 
Idaho 366; McNeil v. Panhandle Lum- 
ber Co., 203 P. 1068, 34 Idaho 773. 


Ind.—American Chain Co. v. Salt- 
ers, 140 N.E. 485, 80 Ind.App. 410. 


Mont.—Maki v. Anaconda Copper 
Mining Co., 287 P. 170, 87 Mont. 314. 


Okl.—Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 
P. 470, 94 Okl. 187. 


Tex.—Lumbermen’s Reciprocal 
Ass’n v. Behnken, 246 S.W. 72, 112 
MexsnL03,0 28. ALAR: 1402 lath. (Civ, 
App.) 226 S.W. 154]; Federal Surety 
Co. v. Ragle, (Commn.App.) 40 S.W. 
(2d) 63 [aff (Civ.App.) 25 S.W.(2d) 
898]; McClure v. Georgia Casualty 
Co., (Commn.App.) 251 S.W. 800 [aff 
(Civ.App.) 239 S.W. 644]; U.S. Fidel- 
ity & Guaranty Co. v. Nettles, (Civ. 
App.) 21 S.W.(2d) 31 [rev on other 
grounds (Commn.App.) 35 S.W.(2d) 
1045]; Standard Acc. Ins. Co. v. Stan- 
aland, (Civ.App.) 285 S.W. 878; Tex- 
as Employers’ Ins. Ass’n v. Moreno, 
(Civ.App.) 260 S.W. 283 [aff (Commn. 
App.) 277 S.W. 84]. 


W.Va.—Kincannon y. State Compen- 
payor Com’r, 149 S.E. 665, 107 W.Va. 


56. Cunningham v. Management & 
Engineering Corporation, 45 S.W.(2d) 
899, 226 Mo.App. 215; Conklin v. Kan- 
sas City Public Service Co., 41 S.W. 
(2d) 608, 226 Mo.App. 309; Stone v. 
Blackmer & Post Pipe Co., 27 S.W. 
(2d) 459, 224 Mo.App. 319. 


57. U.S.—Camunas v. New York & 
Peps Ss 0., 1260 405 01 7d Co Cu As 
76 (Puerto Rico act). 


Ill.—Bowman v. Industrial Commis- 
sion, 124 N.E. 373, 289 Ill. 126; Up- 
hoff v. Industrial Board of Illinois, 
111 N.E. 128, 271 Ill. 312, L.R.A.1916B 
329, Ann.Cas.1917D 1; Bishop v. Bow- 
man Dairy Co., 198 Ill.App. 312. 
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tion.®® 


Ind.—Fey v. Bobrink, 151 N.E. 705, 
84 Ind.App. 559; Dowery v. State, 149 
N.E. 922, 923, 84 Ind.App. 37; Calumet 
Foundry & Machine Co. v. Mroz, 137 
N.E. 627, 79 Ind.App. 305; In re Dun- 
can, 127 N.E. 289, 291, 73 Ind.App. 270 
Leit Cye]- 


Iowa.—Oliphant v. Hawkinson, 183 
N.W. 805, 192 Iowa 1259, 33 A.L.R. 
1433; Bidwell Coal Co. v. Davidson, 
THEN 592, 187 Iowa 809, 8 A.L.R. 


Ky.—Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A. eR. 524. 


Me.—Comstock’s Case, 152 A. 618,| 


129 Me. 467. 


Mo.—Span v. Jackson, Walker Coal 
& Mining Co., 16 S.W.(2d) 190, 322 
Mo. 158. 


N.C.—Smith v. Carolina Power & 
Light Co., 152 S.E. 805, 198 N.C. 621. 


Or.—Farrin, v,, State Industrial Ac- 
cident ComntiSsion, 205 P. 984, 104 Or. 
452. 


Tex.—City of Tyler v. Texas Hm- 
ployers’ Ins. Ass’n, (Commn.App.) 
288 S.W. 409 [rev (Civ.App.) 283 S.W. 
929, and_reh den (Commn.App.) 294 
S.W. 195]; Eastern Texas Electric Co. 
v. Woods, (Civ.App.) 230 S.W. 498, 
503. 


Wash.—Zappala v. Industrial Ins. 
Commn., 144 P. 54, 82 Wash. 314, 316, 
L.R.A.1916A 295. 


W.Va.—McVey v. Chesapeake & 
Potomac Telephone Co., 138 S.E. 97, 
103 W.Va... 519. 


58. U.S.—Candado Stevedoring Cor- 
poration v. Locke, 57 F.(2d) 905 [mod 
on other grounds 63 F.(2d) 802]. 


Iowa.—Rish v. Iowa Portland Co., 
170 N.W. 532, 186 Iowa 443. 


Md.—Slacum vy. Jolley, 138 A. 244, 
153 Md. 343. 


Neb.—Struve v. City of Fremont, 
250 N.W. 663, 125 Neb. 463; Esau v. 
Smith Bros., 246 N.W. 230, 124 Neb. 
217; Cole v. Minnick, 244 N.W. 785, 
123 Neb. 871; McIntosh v. Standard 
Oil Co.,, 236 N.W. 152, '121 Neb., 92; 
Speas v. Boone County, 227 N.W. 87, 
318, 119 Neb. 58; Baade v. Omaha 
Flour Mills Co., 225 N.W. 117, 118 Neb. 
445; McGuire v. Phelan-Shirley Co., 
197 N.W. 615, 111 Neb. 609; Parson v. 
Murphy, 163 N.W. 847, 101 Neb. 542, 
L.R.A.1918F 429. 


N.C.—Johnson v. Asheville Hosiery 
Co.} 153 SiE:. 591, 199 N.C. 38. 


Or.—Farrin y. State Industrial Ac- 
cident Commission, 205 P. 984, 104°Or. 
452. 


Tex.—U. S. Fidelity & Guaranty Co. 
v. Nettles, (Civ.-App.) 21 S.W.(2d) 31, 
[rev on other grounds (Commn.App.) 
35 S.W.(2d) 1045]. 


59. See statutory provisions. 


60. Faber v. Industrial Commis- 
sion, 185 N.E. 255, 256, 852 Ill. 115; 
Juergens Bros. Co. v. Industrial Com- 
mission, 125 N.E. 387, 338, 290 Ill. 420. 


“The application of laws of this 
character should not be made to de- 
pend upon finespun theories based up- 
on scientific technicalities.” Juergens 
Bros. Co. v. Industrial Commission, 
supra. To same effect Faber v. In- 


~ 
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sions requiring or authorizing a liberal construc- 
Other statements are that the acts should 
be given a practical,®® intelligent,®! equitable,*” 
fair,°*> just,®* beneficent,®> beneficial,®® remedia- 
ble,®* or reasonable®® construction, to effectuate their 


dustrial Commission, supra. 


61. Pietha v. Murdter, 161 N.Y.S. 
661, 174 App.Div. 764. 


62. Walters v. Eagle Indemnity 
Co., (Tenn.) 61 S.W.(2d) 666; Chero- 
kee Sand Co. v. Green, 277 S.W. 905, 
152 Tenn. 412. 


{a] Reason for rule.—‘‘The Com- 
pensation Act is a remedial act.” 
Walters v. Eagle Indemnity Co., 
(Tenn.) 61 S.W.(2d) 666, 667. ; 


63. Partee v.. Memphis Concrete 
Pipe Co., 295 S.W. 68, 155 Tenn. 441; 
Gaddy.v. First Nat. Bank, (Civ.App.) 
283 S.W. 277 [certified questions an- 
Swered 283 S.W. 472, 115 Tex. 393]. 
See Pacific S. S. Co. v. Pillsbury, 52 
F.(2d) 686, 688 (holding that “the act 
«+» +» must be interpreted and en- 
forced with such care’ that it shall 
not be an agency of unfairness either 
to the employer or to the employee’”’). 
And see cases infra § 66 note 88. 


64. Grasell v. Broadhead, 162 N-Y. 
S. 421, 175 App.Div. 874. 


65. S.S. Catala v. Dagsland, (Can.) 
[1928] 3 Dom.L.R. 334. 


[a] Reason for rule.—‘‘The Act it- 
self is remedial legislation.” ares 
Catala v. Dagsland, (Can.) [1928] 3 
Dom.L.R. 334, 346. 


66. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175 App.Div. 957]. 


67. In re Rheinwald, supra. 


68. U.S.—Rothschild & Co. v. Mar- 
shall, 47 F.(2d) 919 [rev on other 
grounds 51 F.(2d) 897]. 


Del.—Shockley vy. King, 117 A. 280, 
31 Del. 606. 


Ga.—Jones v. Georgia Casualty Co., 
117 S.E. 467, 30 Ga.App. 207 [rev on 
other grounds 119 S.E. 721, 156 Ga. 
664, and vacated on other grounds 
120 S.E. 558, 31 Ga.App. 196]. 


Ky.—Workmen’s Compensation 
Board v. U. S. Coal & Coke Co., 245 S. 
W. 900, 196 Ky. 833. 


N.J.—Sigley v. Marathon Razor 
Blade Co., 166 A. 518, 111 N.J.Law 25 
Laff 160 A. 830, 10 N.J.Misc. 836]. 


N.M.—Martin v. White Pine Lum- 
ber Co., 284 P. 115, 34 N.M. 483. 


N.Y.—Grasell v. Broadhead, 162 N. 
Y.S. 421, 175 App.Div. 874. R 


Okl.—Board of Com’rs of Okmulgee 
cenaty: v. State, 201 P. 998, 83 Okl. 


Tex.—Gaddy v. First Nat. Bank, 
(Civ.App.) 283 S.W. 277 [certified 
questions answered 283 S.W. 472, 115 
Tex. 393]. 


Vt.—Brown y. Bristol Last Block 
Co., 108 A. 922, 94 Vt. 123. 


Wis.—Charles Ploetz & Co. v. In- 
dustrial Commission, 217 N.W. 325, 
194 Wis. 603. 


And see cases infra § 66 note 89. 


[a] Reason for rule.—‘The courts 
Ves keeping in mind the humane 
purpose of the whole enactment, will 


give to it a reasonable construction 
which will bring about and effectuate 
the broad purposes of the act.’”” Work- 
men’s Compensation Board v. U. §. 
Coal & Coke Co., 245 S.W. 900, 902, 
196 Ky. 833. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purposes, and one that will make their application as 
certain as possible,®® to the end that both employers 
and emplcyees may know in advance whether or not 
they are to regulate their relations,’® and that they 
should be fairly,*! practically,7? broadly,7® or flex- 
and, although it has been broadly 
said that, where the meaning of the language used is 
plain, it must be given effect without regard to re- 
sults of the construction,®® an unreasonable,** irra- 
incongruous, *° 


ibly** applied; 


tional,?7 illogical,’® absurd,’ 


69. Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


70. Kelley’s Dependents v. Hoosac 
Lumber Co., supra. 


71. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 913, 159 N.W. 565, 
134 Minn. 113; Goss v. State Indus- 
trial Accident Commission, 12 P.(2d) 
1006, 140 Or. 146. 


72. Juergens Bros. Co. v. Indus- 
Se nea papain 125 N.H. 337, 290 
ll. 420. 


73. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 913, 159 N.W. 565, 
134 Minn. 113. 


74. Palmer v. Fincke, 
122 Kan. 825. 


{a] “The remedy by arbitration 
provided by the Workmen’s Compen- 
Sation Act . . is ‘.to be 
flexibly applied. ” Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


75. Gendron vy. Dwight Chapin & 
Co., 37 S.W.(2d) 486, 225 Mo.App. 466; 
Sleyster v. Eugene Donzelot & Son, 
(Mo.App.) 25 S.W.(2da) 147. 


76. Karoly v. Industrial Commis- 
Sn of Colorado, 176 P. 284, 65 Colo. 
Bot 


77. Fennessey’s Case, 113 A. 302, 
120 Me. 251. 


78. Ray v. School Dist. of Lincoln, 


253 P. 583, 


in Lancaster County, 181 N.W. 140, 
105 Neb. 456. 
79. Colo.kKaroly  v. Industrial 


Commission of Colorado, 176 P. 284, 
65 Colo. 239. 


Ill.— Bowman Dairy Co. v. Industri- 
al Commission, 126 N.E. 596, 292 Tl. 
284; Uphoff v. Industrial Board of 
Tllinois, 111 N.B. 128, 271 Til. 312, Li. 
R.A. 1916E 329, Ann.Cas. 1917D 1. 


Ind.—In re Maranovitch, 117 N.E. 
530, 65 Ind.App. 489. 


Iowa.—Oliphant v. Hawkinson, 183 
N.W. 805, 192 Iowa 1259, 33 A.L.R. 
1433. 


Ky.—Workmen’s Compensation 
Board v. U. S. Coal & Coke Co., 245 
S.W. 900, 196 Ky. 833. 


Me.—Fennessey’s Case, 113 A. 302, 
120 Me. 251. 


Neb.—Ray v. School Dist. of Lin- 
coln, in Lancaster County, 181 N.W. 
140, 105 Neb. 456. 


Okl.—Hartford Accident & Indem- 
nity Co. v. State Industrial Commis- 
sion, 209 P. 775; Seneca Coal Co. v. 

Carter, 205 P. 495. 


Tenn.—WHzell v. Tipton, 264 S.W. 355, 
150 Tenn. 300. 


Wis.—Mellen Lumber Co. v. Indus- 
trial Commn., 142 N.W. 187, 154 Wis. 
114, Ann.Cas.1915B 997, L.R.A.1916A 
374. 


80. Baltimore & Philadelphia 
Steamboat Co. v. Norton, 52 S.Ct. 187, 
284 U.S. 408, 76 L.Ed. 366 [mod 48 F. 
(2d) 57 (aff 40 F.(2d) 530) and cert gr 
50 S.Ct. 18, 284 U.S. 602, 76 L.Ed. 516]. 


81. Karoly v. Industrial Commis- 
sion of petra 176 P. 284, 65 Colo. 
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_ Dependents.*® 


un- 


239; Bowman Dairy Co. v. Industrial 
Commission, 126 N.E. 596, 292 Ill. 284; 
Uphoff v. Industrial Board of Illinois, 
111 N.E. 128, 271 Ill. 312, L.R.A.1916 
329, Ann.Cas.1917D 1; Oliphant v. 
Hawkinson, 183 N.W. 805, 192 Iowa 
1259, 33 A.L.R. 1433; Ray v. School 
Dist. of Lincoln, in Lancaster Coun- 
ty, 181 N.W. 140, 105 Neb. 456. 


82. Baltimore & Philadelphia 
Steamboat Co. y. Norton, 52 S.Ct. 187, 
284 U.S. 408, 76 L.Ed. 366 [mod 48 F. 
(2d) 57 (aff 40 F. (2d) 530) and cert 
fren S.Ct. 18, 284 U.S. 602, 76 L.Ed. 


83. Karoly v. Industrial Commis- 
sion of Colorado, 176 P. 284, 65 Colo. 


84. Uphoff v. Industrial Board of 
IllMmois, 111 N.E. 128, 271 Ill. 312, L. 
R.A.1916E 329, Ann.Cas.1917D 1; Oli- 
phant v. Hawkinson, 183 N.W. 805, 192 
Iowa 1259, 33 A.L.R. 1433. 


85. O’Bannon Corporation v. Walk- 
er, 129 A. 599, 46 R.I. 509. 


86. As to casual character of em- 
ployment see infra § 179. 


87. Danziger v. Industrial Accident 
Commission, 292 P. 525, 109 Cal.App. 
71; Shockley v. King, 117 A. 280, 31 
Del. 606; Cole v. Minnick, 244 N.W. 
785, 123 Neb. 871. Contra O’Brien 
v. Wise & Upson Co., 143 A. 155, 157, 
108 Conn, 309 (holding that the com- 
pensation statute “is not to be con- 
strued in favor of either party”). 


[a] Reason for rule.—‘“The 
. [is] remedial in its nature. 
Cole v. Minnick, 244 N.W. 785, 787, 123 
Neb. 871. 


88. Sawtell v. Stern Bros. & Co., 
44 S.W.(2d) 264, 226 Mo.App. 485; 
Heitz v. Ruppert, 112 N.E. 750, 218 
N.Y. 148, L.R.A.1917A, 344 [rearg den 
113 N.E. 1057, 218° N-Y. 702]; Indian 
Territory Tlluminating COS VEE O78 anaes 09 
Bates, 1°P)(2d).750,' 151 Okl e385" In- 
dian Territory Illuminating OIE Cov. 
Jordan, 283 P. 240, 140 Okl. 238; Unit- 
ed States Fidelity & Guaranty Co. v. 
State Industrial Commission, 244 P. 
432, 115 Okl. 273; Branham v. Carter 
Oil Co., 209 PB. 400, 87 Okl. 80; Henley 
v. Oklahoma Union Ry. Co., 197 P. 
488, 81 Okl. 224, 18 A.L.R. 427; Stas- 
mas v. State Industrial Commission, 
195 P. 762, 80 Okl. 221, 15 A.L.R. 576. 


89. In re Bowers, 116 N.E. 842, 843, 
65 Ind.App. 128; Sawtell v. Stern 
Bros. & Co., 44 S.W.(2d) 264, 226 Mo. 
App. 485. See Austin v. Leonard, 
Crossett & Riley, 225 N.W. 428, 429, 
177 Minn. 503 (‘liberal but reasonable 
construction”). 


“In view of the provisions . 
to the effect that the rights and reme- 
dies created in favor of an injured 
employee by the act exclude all rights 
and remedies in his favor and against 
his employer at common law, it should 
be presumed from a consideration of 
the general spirit of the act and the 
sound economic policy upon which it 
is grounded that the Legislature did 
not intend by the act to narrow the 
rights of an injured employee, but 
rather that the rights and remedies 
afforded by the act, while not circum- 


act 
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just,8? harsh,’? oppressive,*? or greatly imgonven- 
ient®* result should be avoided. The act is to be 
construed without regard to its immediate financial 
effect upon either party.®° 


[§ 66] B. Construction in Favor of Employees or 
In addition to cases holding that — 
workmen’s compensation acts should be given inter- 
pretation in favor of the employee,*’? a number of 
eases hold that the acts should or must be construed 
fairly,®® reasonably,*® or liberally,®® in favor, or for 


scribed by such limits, should extend 
to all situations wherein, were there 
no Workmen’s Compensation Act, an 
injured employee would have his rem- 
edy at common law for injuries re- 
ceived, and the act should be so con- 
strued where its language reasonably 
admits of such construction; the gen- 
eral purpose of the act being to sSub- 
Stitute its provisions for preéxisting 
rights and remedies.” In re Bowers, 
supra. 


90. U.S.—Jarka Corporation 
Monahan, 62 nS ae 588 [aff 48 F. (24) 
283]; Rothschild & Co. v. Marshall, 
56 F.(2d) 415; Joyce v. United States 
Deputy Commissioner for First Com- 
pensation Dist., 33 F.(2d) 218; Spratt 
v. Crowell, 4 F.Suppl. 368. 


Ala.—Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562; Ex parte 
Coleman, 100 So. 114, 211 Ala. 248. 


Ariz.—Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 257 P. 644, 32 Ariz. 275; 
Ocean Accident & Guarantee Corp. v. 
Industrial Commission of Arizona, 257 
P. 641, 32 Ariz. 265. 


_Cal.—La Franchi v. Industrial Ac- 
cident Commission, 3 P.(2d) 305, 213 
Cal. 675 [rev (App.) 298 P. 44]; Mon- 
terey County v. Rader, 248 P. 912, 199 
Cal. 221, 47 A.L.R. 359. See Singer v. 
Industrial Accident Commission of 
State, 287 P. 567, 568, 105 Cal.App. 
374 (holding that “the law favors the 
payment of compensation’’). 


D.C.—President & Directors of 
Georgetown. College v. Stoné, 59 F. 
(2d) 875, 61 App.D.C. 200. 


Ill—Morris & Co. v. Industrial 
Commission, 128 N.E. 727, 295 Ill. 49. 
See Triangle Auto Painting & Trim- 
ming Co. v. Industrial Commission, 
178 N.E. 886, 889, 346 Il]. 609 (hold- 
ing that gL Labs the purpose of this 
court to give a liberal construction to 
the Workmen’s Compensation Act, to 
the end that the employee may receive 
its full benefit’’). 


Ind.—Clark v. Woods, (App.) 183 N. 
E. 804; Chicago, I. & L. Ry. Co. v. 
Clendennin, 143 N.E. 3038, 81 Ind.App. 
323; Cullen Vv. Pan Handle CoalxCo., 
141 N.E. 647, 81 Ind.App. 213; Hurst 
v. Hunley, 141 N.E. 650, 81 Ind. App. 
203; Calumet Foundry & Machine Co. 
v. Mroz, 141 N.E. 883, 80 Ind.App. 619; 
McDowell v. Duer, 133 N.E. 839, 78 
Ind.App. 440; In re Betts, 118 N.B. 
551, 66 Ind.App. 484; In re Loper, 116 
N.E. 324, 64 Ind. App. 5a, 


Ky.—T. M. Crutcher Dentai Depot 
v. Miller, 64 S.W.(2d) 466, 251 Ky. 
201; Warfield Natural Gas Co. Vv. 
Muncy, 50 S.W.(2d) 548, 244 Ky. 213; 
Elkhorn Collieries Co. v. Robinson, 27 
S.W.(2d) 398, 234 Ky. 24; Blue Dia- 
mond Coal Co. v. Frazier, 17 S.W. (2a) 
406, 229 Ky. 450; Bates te Rogers 
Const. (Bowens Allen, 210 S.W. 467, or 83 
Ky. 815. 


La.—Clements v. Luby Oil Co., 129 
So. 526, 170 La. 910 [setting aside 125 
So. 510, 14 La.App. 182]; Jones v. 
Powell Lumber Co., 101 So. 135, 156 
La. 767; Thomas v. Berwick Ice & 
Fuel Co., (App.) 145 So. 384; King v. 
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the benefit, of employees or their dependents, all 
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doubts as to the right to compensation being resolv- 


American Tank & Equipment Corpo- 
ration, (App.) 144 So. 2838; Huval v. 
Sexton Corporation, 139 So. 739, 19 La. 
App. 198; Armstead v. J. A. Bentley 
Lumber Co., 135 So. 705, 17 La.App. 
232; Bernard v. City of Lafayette, 
132 So. 395, 15 La.App. 572 [rev 126 
So. 584]; Festervand v. Laster, 130 
So. 634, 15 La.App. 159; Plick v. Toye 
Bros. Auto & Taxicab Co., 127 So. 59, 
13 La.App. 525; Hargis v. McWilliams 
Co., 119 So. 88, 9 La.App. 108; Lang- 
ley v. Widow and Heirs of McDonald, 
7] La.App. 715; Robbins v. Mengel 
Co., 7 La.App. 207; Ferguson v. Cady- 
McFarland Gravel Co., 7 La.App. 96; 
Grant v. Louisiana Sawmill Co., 6 La. 
App. 673; Watkins v. Roach, 4 La. 
App. 258. See Knispel v. Guif States 
Utilities Co., 141 So. 9, 12, 174 La. 401 
[set aside 135 So. 388, 19 La.App. 275] 
(“reasonable liberality in favor of the 
employee’’). 


Mass.—In re Meley, 106 N.E. 559, 
219 Mass. 136. 


Minn.—Rouse v. Town of Bird Is- 
land, 211 N.W. 327% 169 Minn. 367; 
Herron y. Coolsaet Bros., 198 N.W. 
134, 158 Minn. 522. See Austin v. 
Leonard, Crossett & Riley, 225 N.W. 
428, 429, 177 Minn. 503 (“‘liberai but 
reasonable construction’’). 


Mo.—Lovell v. Williams Bros., 
(App.) 50 S.W.(2d) 710; Fischer v. 
Stephens College of Columbia, (App.) 
47 S.w.(2d) 1101; Sawtell v. Stern 
Bros. & Co., 44 S.W.(2d) 264, 226 Mo. 
App. 485; Rue v. Eagle Picher Lead 
Co., 38 S.W.(2d) 487, 225 Mo.App. 408; 
De Lonjay v. Hartford Accident & In- 
demnity Co., 35 S.W.(2d) 911, 225 Mo. 
App. 35; Betz v. Columbia Telephone 
7 24 S.W.(2d) 224, 224 Mo.App. 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


N.Y.—Heitz v. Ruppert, 112 N.E. 
750, 218 N.Y. 148, L.R-A191TA 344 
[rearg den 113 N.E. 1057 mem, 218 
N.Y. 702 mem]. 


Ohio.—Industrial Commission of 
Ohio v. Weigandt, 130 N.E. 38, 102 
Ohio St. 1; Industrial Commission of 
Ohio v. Rogers, 170 N.E. 600, 34 Ohio 
App. 196 [aff 171 N.E. 35, 122 Ohio St. 
134, 70 A.L.R. 1244]; Lane v. Indus- 
trial Commission of Ohio, 156 N.E. 
508, 24 Ohio App. 196; Industrial 
Commission v. Jasionowski, 156 N.E. 
616, 24 Ohio App. 66; Cleveland Ry. 
Co. v..Kingan, 154 N.H. 168, 23, Ohio 
App. 95; Wallingford v. Industrial 
Commission of Ohio, 29 Ohio N.P.N.S. 
281; Ware v. Industrial Commission 
of Ohio, 19 Ohio N.P.N.S. 251. 


Okl.—Mobley v. Brown, 2 P.(2d) 
1084) tol tOkAI67) 88° Ali. Reval 014: 
Indian Territory Illuminating Oil Co. 
Ve batesead) PP (2a)n150, 5a Ok]. 238; 
Marland Production Co. v. Hogan, 294 
BN td! 146" ORM (22054. Poncay City sv. 
Grimes, 288 P. 951, 144 Okl. 31; Mash- 
burn v. City of Grandfield, 286 P. 789, 
142 Okl. 247; Maryland Casualty Co. 
v. State Industrial Commission, 284 
P. 644, 141 Okl. 202; Indian Territory 
Illuminating Oil Co. v. Jordan, 283 P. 
240, 140 Okl. 238; El Reno Broom Co. 
v. Roberts, 281 BP. 278, 138 Okl. 235; 
Hamilton v. Randall, 276 P. 705, 136 
Okl. 170; Liddell v. State Industrial 
Commission, 259 P. 265, 126 Okl. 235; 
United States Fidelity & Guaranty Co. 
v. State Industrial Commission, 244 P. 
432, 115 Okl. 273; Moore & Gleason v. 
Taylor, 223 P. 611, 97 Okl. 193; Harris 
v. Oklahoma Natural Gas Co., 216 P. 
116, 91 Okl. 39; Hartford Accident & 
Indemnity Co. v, State Industriai 


Commission, 209 P. 775; Branham y. 
Carter Oil Co., 209 P. 400, 87 Okl. 80; 
Winona Oil Co. v. Smithson, 209 P. 
398, 87 Okl. 226; Okmulgee Democrat 
Pub. Co. v. State Industrial Commis- 
sion of Oklahoma, 206 P. 249, 86 Ok}. 
62; Henley v. Oklahoma Union Ry. Co., 
197 P. 488, 81 Okl. 224, 18 A.L.R. 427; 
Stasmas v. State Industrial Commis- 
sion, 195 P. 762, 80 Okl. 221, 15 A.L.R. 
576. 

Or.—Stacey v. State Industrial Ac- 
cident Commission, 26 P.(2d) 1092, 
145 Or. 195. 


Pa.—Cawley v. American Ry. Ex- 
press ‘Co.,; 120 A. ‘108, 276 Pa. 160; 
Manley v. Lycoming Motors Corpora- 
tion, 83 Pa.Super. 173. 


Tenn.—Cornett vy, City of Chatta- 
nooga, 56 S.W.(2d) 742, 165 Tenn. 563; 
Baxter v. Jordan, 14 S.W.(2d) 717, 158 
Tenn. 471; Moss v. Aluminum Co. of 
America, 276 S.W. 1052, 152 Tenn. 249. 


Tex.—U. S. Casualty Co. v. Hardie, 
(Commn.App.) 299 S.W. 871 [aff (Civ. 
App.) 294 S.W. 672]; Pickens v. Pick- 
ens, (Civ.App.) 52 S.W.(2d) 1087; 
Southern Surety Co. of New York v. 
Scheel, (Civ.App.) 49 S.W.(2d) 937; 
Gulf Casualty Cod. v. Garner, (Civ. 
App.) 48 S.W.(2d) 746; Texas Indem- 
nity Ins. Co. v. Carson, (Civ.App.) 21 
S.W.(2d) 691; Ellis v. U. S. Fidelity 
& Guaranty Co., (Civ.App.) 6 S.W. 
(2d) 811; Southern Casualty Co. v. 
Flores, (Civ.App.) 294 S.W. 932; 
Standard Acc. Ins. Co. v. Stanaland, 
(Civ.App.) 285 S.W. 878; Oilmen’s Re- 
ciprocal Ass’n v. Gilleland, (Civ.App.) 
285 S.W. 648 [rev on other grounds 
(Commn.App.) 291 S.W. 197]; Texas 
Employers’ Ins. Ass’n v. Moreno, (Civ. 
App.) 260 S.W. 283 [aff 277 S.W. 84]; 
A®tna Life Ins. Co. v. Rodriguez, (Civ. 
App.) 255 S.W. 446; Western Indem- 
nity Co. v. Leonard, (Civ.App.) 231 
S.W. 1101 faff 248 -S.W. 655]. “See 
Maledon vy. Texas Employers’ Ins. 
Ass'n, (Civ.App.) 11 S.W.(2d) 627, 631 
[rev on other grounds (Commn.App.) 
27 S.W.(2d) 151] (holding that ‘it 
should be assumed that the Legisla- 
ture intended . . . to accomplish 
the one wholesome measure, namely, 
to secure to an injured employee, pro- 
tected by the provisions of said law, 
all of the relief to which he may be 
entitled under and by virtue of its 
terms’’); Standard Acc. Ins. Co. v. 
Arnold, (Civ.App.) 1 S.W.(2d) 434, 436 
(holding that ‘it is our duty to give 
such act and the policies written un- 
der it a liberal interpretation in giving 
protection to employees’”’). 


Utah.—Chandler v. Industrial Com- 
ea of Utah, 184 P. 1020, 55 Utah 


Va.—Scott v. Willis, 142 S.E. 400, 
150 Va. 260; Gobble v. Clinch Valley 
Lumber Co., 127 S.B. 175, 141 Va. 303. 
See Scott County School Board v. Car- 
ter, 159 SUH 15,11! 156" Vat 815083 
A.L.R. 229 (where the court said: “It 
seems to us that the intention of the 
statute itself as defined by text-writ- 
ers, and as declared by the courts 
may be said to be strongly in favor 
of the person injured’’). 


Wash.—Hilding v. Department of 


Labor and Industries, 298 P. 321, 162; 


Wash. 168. 


N.S.—Clarke v. Wentworth Stores, 
Ltd., [1928] 2 Dom.L.R. 796. 


See McNeil v. Panhandle Lumber 
Co., 203 P. 1068, 11073, .34 Idaho 773 
(holding that “the Workmen’s Com- 
pensation Law shall be so 
construed as to so far as is 
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ed in their favor,®! and all presumptions indulged 


reasonably possible, secure its bene- 
fits to all those who were intended to 
receive them’); Elks v. Conn, 172 N. 
W. 173, 176, 186 Iowa 48 (holding that 
‘Gf [an employee] would be placed in 
a worse situation by the enactment of 
the compensation law than he was be- 
fore, it would be a matter properly to 
be taken into consideration in deter- 
mining whether the interpretation 
given the law by the trial court is a 
reasonable one, and whether such was 
the intention of the Legislature. The 
compensation law is for the benefit of 
the workman’’). 


[a] Reasons for rule.—(1) “The 
Compensation Act is a remedial meas- 
ure.’ Maryland Gasualty Co. v. State 
Industrial Commission, 284 P. 644, 
646, 141 Okl. 202; Liddell v. State In- 
dustrial Commission, 259 P. 265, 267, 
126 Okl. 235; Okmulgee Democrat 
Pub. Co. v. State Industrial Commis- 
sion of Oklahoma, 206 P. 249, 251, 86 
Okl. 62. (2) “Workmen’s compensa- 
tion acts . . . fare] grounded in 
justice and economically sound.” In 
re Loper, 116 N.E. 324, 326, 64 Ind. 
App. 571. (3) ‘The theory of the leg- 
islation is compensation, not the de- 
nial of it.’’ Gonzales v. Chino Copper 
Co}, 222) P. 903, 29 NBL 223.6 (4) Tie 
ACT oxod the being for the benefit of 
the laboring class, must be liberally 
construed in the interest and for the 
benefit of such class.” Stacey v. State 
Industrial Accident Commission, (Or.) 
26 P.(2d) 1092, 1094. To same effect 
Jarka Corporation v. Monahan, 62 F. 
(2d) 588, 590 [aff 48 F.(2d) 283]. (5) 
“The purpose of the remedies provid- 
ed in the Workmen’s Compensation 
Act is for the benefit of the injured 
party, and therefore it follows that 
there should be a liberal interpreta- 
tion . . . in thé applicant’s fa- 
vor.” Cleveland Ry. Co. v. Kingan, 
154 N.E. 168, 169, 23 Ohio App. 95. (6) 
“The act in question is arbitrarily re- 
strictive of the rights of employees 
affected by it.’”’ AStna Life Ins. Co. v. 
Rodriguez, (Tex.Civ.App.) 255 S.W. 
446, 447. To same effect U. S. Casual- 
ty Co. v. Hardie, (Tex.Commn.App.) 
299 S.W. 871, 873 [aff (Civ.App.) 294 
S.W. 672]. (7) “The act depriving 
employees of their common-law rights 
should be liberally construed in favor 
of the employee.” Southern Surety 
Co. of New York v. Scheel, (Tex.Civ. 
App.) 49 S.W.(2d) 937, 939. (8) “In 
view of the fact that the law has 
abolished: the right of action of the 
injured employee to recover damages 
for his injuries, the law should be 
liberally and fairly construed in fa- 
vor of the injured employee.’ Hen- 
ley v. Oklahoma Union Ry. Co., 197 
foe 490, 81 Okl. 224, 18 A.L.R. 


[b] Extent of adoption of rule.— 
‘It is of course the settled rule every- 
where.” Ex parte Coleman, 100 So. 
114, 115, 211 Ala. 248. 


[ec] Rule especially applicable 
where children’s rights involved.— 
Cullen v. Pan Handle Coal Co., 141 N. 
E. 647, 81 Ind.App. 213. 


91. Ala—National Cast Iron Pipe 
Co. v. Higginbotham, 112 So. 734, 216 
Ala. 129. 


D.C.—Fidelity & Casualty Co., of 
New York v. Burris, 59 F.(2d) 1042, 61 
AppyD.Cae2s: + 


Ind.—Domer y. Castator, 146 N.E. 
881, 82 Ind.App. 574. 


Mo.—Schulz v. Great Atlantic & Pa- 
cific Tea Co., 56 S.W.(2d) 126; Pruitt 
vy. Harker, 43 S.W.(2d) 769, 328: Mo. 
1200; Keithley v. Stone & Webster En- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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being in their favor;®? and there are statutory pro- | 
visions for a liberal construction in favor of em- 


ployees injured.°? 


[§ 67] C. Liberal Construction of Procedural Pro- 
The rule of liberal construction®* has been 
said to be especially true with reference to the pro- 
cedure provided for in the act®® and to the rules of 
procedure promulgated by the industrial commis- 


visions. 


gineering Corporation, 49 S.W.(2d) 
296, 226 Mo.App. 1122; Carrigan v. 
Western Radio Co., 44 S.W.(2d) 245, 
226 Mo.App. 468; Shout v. Gunite Con- 
crete & Construction Co., 41 S.W.(2d) 
629, 226 Mo.App. 388; Betz v. Colum- 
bia Telephone Co., 24 S.W.(2d) 224, 
224 Mo.App. 1004. 


Or.—Farrin v. State Industrial Ac- 


cident Commission, 205 P. 984, 104 Or. 
452. 


Tex.—Security Union Ins. Co. 
ae (Civ.App.) 35 S.W. (24) 
40, 3: 


Utah.—Ogden City v.’ Industrial 
Commission of Utah, 193 P. 857, 57 
Utah 221; Chandler v. Industrial Com- 
mission of Utah, 184 P. T020, 55 Utah 
213, 8 A.L.R. 930. 


Que.—Alphonso v. Highways Engi- 
neering Co., 29 Rev. de Jur. 43. 


[a] Construction against excep- 
tion.—(1) “In order to defeat an 
award for injuries under Workmen’s 
Compensation Act, the case must 
come clearly within the statutory ex- 
ceptions, barring the award.” Wick 
v. Gunn, 169 P. 1087, 66 Okl. 316, 4 
A.L.R. 107. (2) “If there is doubt 
about an exception or proviso in such 
a statute it must be judged on the 
assumption that the rule is broader 
than the exception, and all doubts and 
implications should be resolved in fa- 
vor of the rule rather than the ex- 
ception; that is to say, the latter is 
Strictly construed when it is to mod- 
ify or qualify comprehensive terms of 
an enactment.’”” National Cast Iron 
Pipe Co. v. Higginbotham, 112 So. 734, 
216 Ala. 129. 


92. Workmen’s Compénsation 
Board v. U. S. Coal & Coke Co., 245 
S.W. 900, 196 Ky. 833; Bass v. Weber- 
King Mfg. Co.; 123 So. 112, 168 La. 
651 ‘Trev 119 So. 774, 11 La.App. Ue}; 
Teague v. State Industrial Commis- 
sion, 240 P. 1053, 112 Okl. 292; Wick v. 
Gunn, 169° PB: 1087, 66 Okl. 316, 4 A. 
Eon. 207. 


“All presumptions indulged will be 
in favor of those for whose protection 
the statutory compensation was fixed, 
and who, by the terms of the act, are 
deprived of the ordinary remedies 
open to others whose rights are in- 
vaded.”” Wick v. Gunn, supra. To 
same effect Workmen’s Compensation 
Board v. U. S. Coal & Coke Co., 245 
S.W. 900, 9038, 196 Ky. 8338. 


93. See statutory provisions; and 
Liptak v. Industrial Accident Com- 
mission of California, 251 P. 635, 636, 
200 Cal. 39 (holding, undér a provi- 
Sion that whenever the act is inter- 
preted by a court, it shall be liberally 
construed to extend the benefits of the 
act for the protection of injured em- 
ployees, that “where . . aripro= 
vision of the act is susceptible of an 
interpretation either beneficial or det- 
rimental to an injured employee, we 
are called upon . to adopt the 
construction beneficial to such em- 
ployee’). 


94 See supra § 65. 


95. Johnson vy. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 752. 
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dispense 
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ed.?7 


tion. 


“Whenever it appears that the steps 
taken by the one whose duty it is to 
do so are in substantial compliance 
with the terms of the statute, and, as 
taken, are effectual for the purpose 
of fully protecting the interests of 
the adverse party or parties, they will 
be upheld notwithstanding there 
might not be a literal compliance with 
the statutory provisions, gre d Sb aH 
of course, it is not meant by the adop- 
tion of that liberal.rule to entirely 
with mandatory require- 
ments.’”’ Johnson v. Hardy-Burling- 
bern Mining Co., 266. S.W. 635, 205 Ky. 


96. Lane vy. Industrial Commission 
ee 156 N.E. 508, 24 Ohio App. 


97. Tate! v2 Standard Accident, Ins. 
Co., (Tex.Civ.App.) 32 S.W.(2d) 932. 
See Van Blaricom v. Export Lumber 
Co., 16 P.(2d) 990, 991, 52 Idaho 459 
(holding that ‘proceedings [under the 
Workmen’s. Compensation Act] are 
not to be governed by the strict court 
procedure’’). 


[a] “The remedy by arbitration 
provided by the Workmen’s Compen- 
sation, Act... .», -»;.is| to, be liberally 
interpreted to accomplish its 
peculiar purpose.” Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


[b] Statutory provision as to hear- 
ing.—A_ statutory provision that a 
hearing before the commission “shall 
not be bound by common-law or stat- 
utory rules of evidence or by techni- 
cal or formal rules of procedure 

is one which has been and 
ought to be liberally applied in ac- 
cordance with the spirit of the pro- 
vision for the protection of claimants 
against technicalities.” Ziegler v. 
eaesieys 115 N.E. 471, 472, 220 N.Y. 
98. 


98. See supra § 65. 


99. Colo.—London Guarantee & Ac- 
cident Co. v. Sauer, 22 P.(2d) 624, 92 
Colo. :565,; Colorado ‘Fuel & Iron Co. 
v. Industrial Commission, 298 P. 955, 
88 Colo. 573. 


TIll.—Illinois Publishing & Printing 
Co. v. Industrial Commission, 132 N.E. 
511, 299 Ill. 189; Morris & Co. v: In- 
dustrial Commission, 128 N.E. 727, 
295 Ill. 49. 


Iowa.—Gardner v. Trustees of Main 
Street Methodist E. Church, 250 N.W. 
740; Pappas v. North Iowa Brick & 
Tile Co., 206 N.W. 146, 201 Iowa 607; 
Pierce v. Bekins Van & Storage Co., 
172 N.W. 191, 185 Iowa 1346. 


Kan.—Roberts v. City of Ottawa, 
165 P. 869, 101 Kan. 228. 


Ky.—American Tobacco Co. v. Grid- 
er, 47 S.W.(2d) 7385, 243 Ky. 87; Frye’s 
Guardian v. Gamble Bros., 221 S.W. 
870, 188 Ky. 283. 


La.—Kern v. Southport Mill, 136 So. 
225, 19 La.App. 338 [rev on other 
grounds’ 141.\So. 19, 174 .ha..432]; 
Laurant v. Dendinger, Inc., 120 So. 
246, 11 La.App. 77 [rev on other 
grounds 126 So. 600, 127 So. 755, 13 
La.App. 234]. 


Mass.—Paterno’s Case, 165 N.E. 391, 


'266 Mass. 323; Pimental’s Case, 127 N. 
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sion;®* and other cases likewise hold that proce- 
dural provisions should not be technically constru- 


[§ 68] D. Limitations on Liberality of Construc- 
Under the rule of liberal construction,®* the 
courts cannot go to the extent of judicial legisla- 
tion,®® as by reading new provisions into, or adding 


’ 


E. 424, 235 Mass. 598; Moran’s Case, 
125 NE. 157, 234 Mass. 152; In. re 
Martinelli, 106 N.E. 557, 219 Mass. 58. 


Mich.—Bankers’: Trust Co. of De- 
troit v. Tatti, 242 N,W. 777, 258 Mich. 
357; Wilcox v. Clarage Foundry & 
Mfg. Co., 165 N.W. 925, 199 Mich. 79. 


Minn.—State v. Cass County Dist. 
Ct., 151 N.W. 910, 129 Minn. 156. 


Mo.—Span v. Jackson, Walker Coal 
& Mining Co., 16 S.W.(2d) 190, 322 
Mo. 158; Cunningham v. Management 
& Engineering Corporation, 45 S.W. 
(2d). 899, 226 Mo.App. 215; Graf v. 
National Steel Products Co.,°38 S.W. 
(2d) 518, 225 Mo.App. 702; Gendron 
v. Dwight Chapin & Co., 37 S.W. (2d) 
486, 225 Mo.App. 466; Betz v. Colum- 
bia Telephone Co., 24 S.W.(2d) 224, 
224 Mo.App. 1004; Clingan v. Carth- 
age Ice & Cold’ Storage Co., 25 S.W. 
(2a) 1084, 223 Mo.App. 1064. 


Mont. —Chmielewska v. Butte & Su- 
perior Mining Co., ‘261 P. 616, 81 Mont. 
36; Page v. New York Realty Cox 196 
$825 871, 59 Mont. 305. 


-Neb.—Chicago, B. & Q. R. Co. v. 
Amack, 199 N.W. 724, 112 Neb. 437. 


N.Y.—In re Sickles, 156 N.Y.S. 864, 
865, 171 App.Div. 108; De Voe v. New 
York State R. Cos., 155 N.Y.S. 12, 169 
App.Div. 472 [aff 113 N.E. 256, 218 
Noy. 318)" U.R-AASTTA 2250) Dewiza 
Gardelle v. Hampton Co., 153. N.Y.S. 
162, 167 App.Div. 617 (op Woodward, 
J.); Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 198 
N.Y.S. 264, 120 Mise. 332 [order aff 
202 N.Y.S. 950, 208 App.Div. 759]. 


N.C.—Rice v. Denny Roll & Panel 
Co., 154 S.E. 69, 199 N.C. 154. 


Okl.—Ponca City v. Grimes, 288 P. 
951, 144 Okl. 31; Mashburn v. City 
of Grandfield, 286 P. 789, 142 Okl. 247; 
Harris v. Oklahoma Natural Gas Co., 
216 P. 116, 91 Okl. 39. 


Pa.—Cawley v. American Ry. Ex- 
press Co., 120 A. 108, 276 Pa. 160; 
Gierak v. Lehigh & Wilkes-Barre Coal 
Co., 101 Pa.Super. 397. 


Vt.—Bosquet v. Howe Scale Co., 120 
A. 171, 96 Vt. 364. 


Va.—Mann vy. City of Lynchburg, 
106 S.E. 371, 129 Va. 453. 


Wash.—Luby v. -Industrial Ins. 
Commission of Washington, 191 P. 
855, 112 Wash. 153. 


Wis.—Interstate Power Co. v. In- 
dustrial Commission of Wisconsin, 
234 N.W. 889, 203 Wis. 466; Rusk 
Farm Drainage Co. v. Industrial Com- 
mission, 202, N.W. 204, 186 Wis. 232; 
Waldum v. Lake Superior Terminal & 
Transfer Ry. Co., 170 N.W. 729, 169 


Wis. 187; Mellen Lumber Co. v. In- 
dustrial Commn., 142 N.W. 187, 154 
Wis. 114, Ann. Cas.1915B 997, TERS 


1916A 374. 


Sask.—Western Trust Co. v. City of 
Regina, 9 Sask.L. 336. 


“[The court] may not add to, nor 
detract from, the statute. The court 
must take the statute as it is, not 
as it may think. it should be.” Royal 
Indemnity .Co.. v..J. G. White En- 
gineering Corporation, 198 N.Y.S. 264, 
1269, 120 "Nise. 332 [aff 202 N.Y.S. 950, 
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to, the act,! especially when so to read would be 
contrary to its spirit and intent;? thus, the court 
cannot by construction create a liability® or confer 
jurisdiction,* or supply a special limitation which 
would curtail the operation of the act;° nor should a 
strained construction be given® to meet the exigen- 


208 App.Div. 759]. 


“We cannot reconstruct the act; 
we can only interpret it.” Paterno’s 
Case, 165 N.E. 391, 392, 266 Mass. 3823. 


“The statute should be given a lib- 
eral interpretation, but liberality 
should not be stretched into extrava- 
gance.”’ In re Sickles, 156 N.Y.S. 864, 
865, 171 App.Div. 108. 


“Although the workmen’s compen- 
sation act is to be liberally con- 
strued, the court cannot go outside 
its language for the purpose of as- 
suming a power not granted either 
expressly or impliedly.” In re Mar- 
pre 106 N.E. 557, 219 Mass. 58, 


1. Colo.—Colorado Fuel & Iron Co. 
v. Industrial Commission, 298 P. 955, 
88 Colo. 578. 


Ill.—Illinois Publishing & Printing 
Co. v. Industrial Commission, 132 N.E. 
51%, 299-111. 189: 


Iowa.—Gardner v. Trustees of Main 
Street Methodist E. Church, 250 N.W. 
740; Pierce v. Bekins Van & Storage 
Co., 172 N.W. 191, 185 Iowa 1346. 


Kan.—Roberts v. City of Ottawa, 
165 P. 869, 101 Kan. 228. 


Ky.—American Tobacco Co. v. Grid- 
er, 47 S.W.(2d) 735, 243 Ky. 87. 


La.—Kern v. Southport Mill, 136 
So. 225, 19 La.App. 338 [rev on other 
grounds 141 So. 19, 174 La. 432]; 
Laurant v. Dendinger, Inc., 120 So. 
246, 11 La.App. 77 [rev on other 
grounds 126 So. 600, 127 So. 755, 13 
La.App. 234]. 


Mass.—Moran’s Case, 125 N.E. 157, 
234 Mass. 152. 


Mich.—Wilcox v. Clarage Foundry & 
ate: Co., 165 N.W. 925, 199 Mich. 
Noe 


Mo.—Elsas v. Montgomery Elevator 
Co., 50 S.W.(2d) 1380, 330 Mo. 596; 
Span v. Jackson, Walker Coal & Min- 
ing Co., 16 S.W.(2d) 190, 322 Mo. 158; 
Cunningham v. Management & En- 
gineering Corporation, 45 S.W.(2d) 
899, 226 Mo.App. 215; Graf v. Nation- 
al Steel Products Co., 38 S.W.(2d) 518, 
225 Mo.App.'702; De Lonjay v. Hart- 
ford Accident & Indemnity Co., 35 S. 
W.(2d) 911, 225 Mo.App. 35; Betz v. 
Columbia Telephone Co., 24 S.W.(2d) 
224, 224 Mo.App. 1004; Clingan v. 
Carthage Ice & Cold Storage Co., 25 S, 
W.(2d) 1084, 223 Mo.App. 1064. 


Mont.—Chmielewska v. Butte & Su- 
perior Mining Co., 261 P. 616, 81 Mont. 
36; Page v. New York Realty Co., 196 
P. 871, 59 Mont. 305. 


Neb.—Chicago, B. & Q. R. Co. v. 
Amack, 199 N.W. 724, 112 Neb. 437. 


N.Y.—Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 198 
N.Y.S. 264, 120 Misc. 332 [aff 202 N.Y. 
S..950, 208 App.Div. 759]. 


N.C.—Rice v. Denny Roll & Panel 
Co., 154 S.E. 69, 199 N.C. 154. 


Okl.—Ponea City v. Grimes, 288 P. 
951, 144 Okl. 31. 


Pa.—Cawley v. American Ry. Ex- 
press Co., 120 A. 108, 276 Pa. 160; 
Gierak v. Lehigh & Wilkes-Barre Coal 
Co., 101 Pa.Super. 397. 


Wis.—Mellen Lumber Co. vy. Indus- 
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tent.® 


trial Commn., 142 N.W. 187, 154 Wis. 
ra Ann.Cas.1915B 997, L.R.A.1916A 


“The utmost liberality of construc- 
tion will not justify interpolation of 
words or the addition of phrases.” 
Kern'v. Southport Mill, Ltd., 136 So. 
225, 228, 19 La.App. 338 [rev ‘on other 
grounds 14 So. 19, 174 La. 432]. 


“The court is not at liberty to 
write into the statute an exception it 
does not contain.” American Tobac- 
co Co. v. Grider, 47 S.W.(2d) 735, 736, 
2A) Kye Si. 


2. Graf v. National Steel Products 
es 88 S.W.(2d) 518, 225 Mo.App. 


3. Morris & Co. v. Industrial Com- 
mission, 128 -_N.Ey 727/295 Ili. 
Bosquet v. Howe Scale Co., 120 A. 171, 
96 Vt. 364. 


4 Bosquet v. Howe Scale Co., su- 
pra. my 


5. London Guarantee & Accident 
Co. v. Sauer, 22 P.(2d) 624, 92 Colo. 
565; Luby v. Industrial Ins. Commis- 
sion of Washington, 191 P. 855, 112 
Wash. 153; Interstate Power Co. v. 
Industrial Commission of Wisconsin, 
234 N.W. 889, 203 Wis. 466; Western 
zrnek Co. v. City of Regina, 9 Sask.L. 


6 H. Roy Berry Co. v. Industrial 
Commission, 149 N.E. 278, 318 Ill. 312; 
Cambridge Mfg. Co. v. Johnson, 153 
A. 283, 160 Md. 248; Sea-Gull Special- 
ty Co. v. Snyder, 134 A. 133,.151 Md. 
78; State Accident Fund v. Jacobs, 
118°A. 159, 140 Md. 622, 24 A.L.R. 424; 
Balcom v. Ellentuch & Yarfitz, 166 
N.Y.S. 841, 179 App.Div. 548; Tomassi 
v. Christensen, 156 N.Y.S. 905, 171 
App.Div. 284. 


7 W. J. Newman Co. v. Industrial 
Commission, 187 N.E. 1387, 853 Ill. 190; 
Pappas v. North Iowa Brick & Tile 
Co., 206 N.W. 146, 201 Iowa 607; Por- 
ter v. Mapleton Blectric Light Co., 183 
N.W. 8038, 191 Iowa 1081. 


8 Ray v. School Dist. of Lincoln, 
in Lancaster County, 181 N.W. 140, 
105 Neb. 456. 


9. Ray v. School Dist. of Lincoln, 
in Lancaster County, supra. 


10. Ala,—Edwards Vv. Doster- 
Northington Drug Co., 108 So. 862, 214 
Ala. 640. 


Cal.—Krobitzsch v. Industrial Acci- 


|dent Commission of California, 185 P. 


396, 181 Cal. 541. 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606. 


Idaho.—Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 35 A.L.R. “200. 


Ill.—W. J. Newman Co. v. Indus- 
trial Commission, 187 N.E. 137, 353 
Ill. 190; McNaught v. Hines, 133 N.E. 
58, 300 Ill. 167 [rev 220 Ill. ‘App. 15); 
Illinois Publishing & Printing Co. v. 
Industrial Commission, 132 N.E. 511, 


299 TUG PS 92") EO We Clark Co. v. In- 
dustrial Commission, 126 N.E. 579, 
291) Dil. b6a'. 


Iowa.—Gardner v. Trustees of Main 
Street Methodist Episcopal Church of 
Ottumwa, 250 N.W. 740; Crooke v. 
Farmers’ Mut. Hail Ins, Ass’n, 218 N. 
W. 513, 206 Iowa 104, 62 A.L.R. 342; 
Storm v. Thompson, 170 N.W. 403, 185 


cies of a particular case,” 
overridden in order to widen the remedy* or bring 
about objects or results not within its expressed in-. 
The words employed must be given their nat- 
ural or ordinary meaning,!® unless such meaning 
is contradictory to the object and intention of the 
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nor the terms of the act 


Iowa 309, 20 A.L.R. 658; Porter _v. 
Mapleton Electric Light Co., 183 N.W. 
803, 191 Iowa 10381. 


Ky.—American Tobacco Co. v 
Grider, 47 S:W.(2d) 785, 248 Ky. 87. 


La.—Hall v. City of Shreveport, 102 
So. 680, 157 La. 589; Foret v. Paul 
Zibilich Co., 137 So. 366, 18 La.App. 


Me.—Merchant’s Case, 106 A. 117, 
118 Me. 96. 


Mass.—In re Madden, 111 N.E. 379, 
222 Mass, 487; Turnquist v. Hannon, 
107 N.E. 443, 219 Mass. 560; In re 
Nichols, 104 N.E. 566, 217 Mass. 3, 5, 
Ann.Cas.1915C 862. 


Mo.—Simpson v. New Madrid Stave 
Co., (App.) 52 S.W.(2d) 615; Rue v. 
Eagle Picher Lead Co., 38 ‘'S.W. (2d) 
487, 225 Mo.App. 408. 


Mont.—Murray Hospital v. Angrove, 
10 P.(2d) 577, 92 Mont. 101. 


Neb.—Lincoln Gas & Electric Light 
Co. v. Watkins, 204 N.W. 391, 113 Neb. 
619; Kaplan v. Gaskill, 187 N.W. 943, 
108 Neb. 455; Ray v. School Dist. of 
Lincoln, in Lancaster County, 181 N. 
W. 140, 105 Neb. 456. 


N.Y.—Stradar v. Stern Bros., 172 N. 
Y.S. 482, 184 App.Div. 700; Grasell v. 
Broadhead, 162 N.Y.S. 421, 175 App. 
Div. 874; Pietha v. Murdter, 161 N.Y. 
S. 661, 174 App.Div. 764; Tomassi v. 
Christensen, 156 N.Y.S. 905, 171 App. 
Div. 284. 


“ 

Or.—Varrelman vy. Flora Logging 
Co.,..277_P.,.97, 286 P. 5415,290 Pisa, 
133 Or. 541; Estes v. State Industrial 
Accident Commission, 267 P. 518, 125 
Or. 526; Stark v. State Industrial Acc. 
Commission, 204 P. 151, 103 Or. §0. 


Pa.—Carville v. A. F. Bornot & Co., 
135 A. 652, 288 Pa. i104;. Marsh’ v. 
Groner, 102 A. 127, 285 Pa. 473, lu.R.A. 
191 8k) 213% Foyle Ve Commonwealth, 
101 Pa. Super, 412. 


Tenn.—Alsup Vv. 
Bread & Ice Cream Co., 
746, 185 Tenn. 591; 
C. Mahan Motor Co., 11 S.W.(2d) 672, 
157 Tenn. 613; Cherokee Brick Co. v. 
Bishop, 299 S.W. 770, 156 Tenn. 168; 
Partee v. Memphis Concrete Pipe Co. ry 
295 S.W. 68, 155 Tenn. 441. 


Tex.—Holloway v. Texas Indemnity 
Ins. Co., (Coimmn.App.) 40 S.W.(2d) 
75 [aff (Civ.App.) 30 S.W.(2d) 92175 
City of Tyler v. Texas Employers’ Ins. 
Ass’n, (Commn.App.) 288 S.W. 409 
[rev (Civ. App.) 283 S.W. 929, and reh 
den (Commn.App.) 294 S.W. 195]; 
Maryland Casualty Co. v. Smith, (Civ. 
App.) 40 S.W.(2d) 913. 


Wash.—Carsten v. Department of 
Labor & Industries, 19 P.(2d) 133, 172 
Wash, 51. 


Wis.—Town of Wonewoc vy. Indus- 
trial Commission, 190 N.W. 469, 178 
Wis. 656; Kelley v. Haylock, 157 N.W. 
1094, 163 Wis. 326, L.R.A.1916E 626; 
Northwestern Iron Co. v. Industrial 
Commn., 142 N.W, 271, 154 Wis. 97, 
L.R.A.1916A 366, #Ann.Cas.1915B 877; 
Mellen Lumber Co. v. Industrial 
Commn., 142 N.W. 187, 154 Wis. 114, 
Ann.Cas.1915B 997, L.R.A.1916A 374. 


Can.—Dufresne Construction Co. vy. 
Morin, [1931] 2 Dom.L.R. 172. 


Que.—Vandyke v. Hains, 29 Que.K. 
B. 460. 


Murfreesboro 
56 S.W.(2d) 
Carmichael v. J. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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legislature,1! or would lead to an absurdity,!? or they 
must be given their established legal meaning,'* or 
the meaning which the legislature intended,!* and 
must be construed in the light of the other provi- 
sions'® and of the legislative purpose.?® 
must be construed as a whole;!7 all provisions must 


Sask.—Western Trust Co. v. City of 
Regina, 9 Sask.L. 336; Western Trust 
v. Duncan, § Sask.L. 6. 


“The statute not having been de- 
signed to promote, but to decrease 
the opportunity for unnecessary liti- 
gation, its purpose will be best sub- 
served if plain words are given their 
ordinary signification.” In re Nich- 
ols, 104 N.E. 566, 217 Mass. 3, 5, Ann. 
Cas.1915C 862. 


“In giving construction to such 
statutes words are to be taken and 
construed in the sense in which they 
are understood in common language, 
taking into consideration the text 
and subject matter relative to which 
they are employed.’”” Northwestern 
Iron Co. vy. Industrial Commn., 142 N. 
W. 271, 154 Wis. 97, 101, L.R.A.1916A 
366, Ann.Cas.1915B 877. To same ef- 
fect Merchant’s Case, 106 A. 117, 118, 
118 Me. 96. 


“This act ought to be interpreted 
according to the obvious sense of its 
words and. exceptions are 
not to be read into its general provi- 
Sions unless required by strong rea- 


sons.”’ Turnquist v. Hannon, 107 
N.H. 443, 219 Mass. 560, 563. 
[a] Statutory provision requiring 


liberal construction (1) “evidently 
{intends] that the act shall be so 
construed as not to be unnecessarily 
restricted by a technical construction 
of the words used therein, but rather 
that such words be construed in the 
broader, popular sense” (Drecksmith 
v. Universal Carloading & Distribut- 
ing Co., (Mo.App.) 18 S.W.(2d) 86, 
87), (2) but ‘‘does not authorize ex- 
tending the terms of the act beyond 
what they plainly say” (State ex rel. 
Sei v. Haid, (Mo.) 61 S.W.(2d) 950, 
952 [quashing cert (App.) 50 S.W. 
(2d) 664]. 


Natural and ordinary meaning of 
“workman” see infra § 160. 


11. Carville y. A. F. Bornot & Co., 
135 A. 652, 288 Pa. 104; Marsh v. Gro- 
ner, 102 A. 127, 258 Pa. 473, L.R.A. 
1918F 213; Foyle v. Commonwealth, 
161 Pa.Super. 412; City of Tyler v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 288 S.W. 409 [rev (Civ. 
App.) 283 S.W. 929, and reh den 
(Commn.App.) 294 S.W. 195]; West- 
ern Trust Co. vy. City of Regina, 9 
Sask.L. 336. 


12. Western Trust Co. v. City of 
Regina, supra. 
13. Mallinger v. Webster City Oil 


Co., 234 N.W. 254, 211 Towa 847: Nor- 
ton v. Day Coal Co., 180 N.W. 905, 192 


Iowa 160; Knudson v. Jackson, 183 
N.W. 391, 191 Iowa 947; Storm Vv. 
Thompson, 170 N.W. 408, 185 Iowa 


309, 20 A.L.R. 658; Kirkley v. General 
Baking Co., 186 N.W. 482, 217 Mich. 
307; Industrial Commission vy. Cross, 
136 N.H. 283, 104 Ohio St. 561; Wald- 
um vy. Lake Superior Terminal & 
Transfer Ry. Co., 170 N.W. 729, 169 
Wis. 137. 


14. Cook v. Massey, 
38 Idaho 264, 35 A.L.R. 200; H. W. 
Clark Co. v. Industrial Commission, 
126 N.E. 579, 291 Ill. 561; Bucher v. 
American Fruit Growers’ Co., 163 A. 
33, 107 Pa.Super. 399; Bahlkow v. 
Preston, (S.D.) 244 N.W. 93. 


15. Dial v. Coleman’s' Lunch, 
(Iowa) 251 N.W. 33; Gossen y. Borg- 


220 P. 1088, 
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The act | general subject 


and, if possible, 


holm Tp., Mille Lacs County, 218 N. 
W. 882, 174 Minn. 227 (“wages”); 
Pardy v. Boomhower Grocery Co., 
L649 Nee S: "775)) 178, App Div. 347 
(“preparation’’). - 


16. Bowne v. S. W. 
N.E. 364, 221 N.Y. 28. 


17. U.S.—Camunas v. New York & 
PooRo St, Si-Co.,£260.0E.) 40,) 101 CcCuA! 
76 (Puerto Rico act). 


Colo.—Industrial Commission of 
Colorado v. Astna Life Ins. Co., 174 
P. 589, 64 Colo. 480, 3 A.L.R. 1336. 


Ill.—H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Mil. 
561;- Suburban: Ice Co: v. Industrial 
Board, 113 N.E. 979, 274 Ill. 680; Up- 
hoff vy. Industrial Board of Illinois, 
111 N.B. 128, 271 Tll. 312, L.R.A.1916E 
329, Ann.Cas.1917D 1. 


Ind.—In re Maranovitch, 117 N.E. 
530, 65 Ind.App. 489. 


Iowa.—Oliphant vy. Hawkinson, 183 
yes 805, 192 Iowa 1259, 33 A.L.R. 


La.—Bass v. Weber-King Mfg. Co., 
123 So. 112, 168 La. 651 [rev 119 So. 
774, 11 La.App. 117]. 


Mass.—Zoulalian v. New England 
Sanatorium & Benevolent Ass’n, 119 
NE 686, 230 Mass. 102, L.R.A.1918F 


Mont.—Davis vy. Industrial Acci- 
oom Board, 15 P.(2d) 919, 92 Mont. 


N.M.—Martin vy. White Pine Lum- 
ber Co., 284 P. 115, 34 N.M. 483. 


N.Y.—Post v. Burger & Gohlke, 111 
N.H. 351, 216 N.Y. 544, Ann.Cas.1916B 
158; Clark v. Voorhees, 184 N.Y.S. 
888, 194 App.Div. 13 [rev on other 
grounds).131- NUE. (553, 23 Ney. 141; 
Charlton v. Hilton-Dodge Transp. Co., 
164 N.Y.S. 999, 178 App.Div. 385. 


Okl.—Thompson y. State Industrial 
Commission, 280 P. 597, 138 Okl. 166; 
Smith & McDonnald v. State Indus- 
trial Commission, 271 P. 142, 133 Okl. 
77; Teague v. State Industrial Com- 
mission, 240 P. 1058, 112 Okl. 292; 
Board of Com’rs of Okmulgee County 

. State, 201 P. 998, 83 Okl. 48; Wick 
ms Gunn, L6oy 1087, 66 Okl. 316, 4 
AVI. 107. 


rae) AUNT Brick Co. v. Bish- 
op, 299 S.W. 770, 156 Tenn. 168. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Moreno, (Civ.App.) 260 S.W. 283 
[aff (Commn.App.) 277 S.W. 84]. 


Utah.—Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 266 
P. 1103, 60 Utah 95; Frederickson v. 
Industrial Commission of Utah, 249 
P. 480, 68 Utah 206; Rockefeller v. 
Industrial Commission, 197 P. 1038, 
58 Utah 124; Garfield Smelting Co. v. 
Industrial Commission of Utah, 178 
Ps 53 -Utah 133% “Industrial” Com- 
AN ae v. Daly, 172 P: 301, '51 Utah 


Wash.—Klippert v. Industrial Ins. 
Department of Washington, 196 P. 17, 
114 Wash. 525. 


Wis.—Kelley v. Haylock, 157 N.W. 
1094, 163 Wis. 326, L.R.A.1916E 624. 


18. ‘Victor Chemical Works v. In- 
dustrial Board of Illinois, 113 N.H. 
173, 274 Tit. . 4, ‘Ann.Cas.1918B 627; 
Bailey v. Texas Indemnity Ins. Co., 


Bowne Co., 116 
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be taken into consideration,*® and, if possible, given 
effect ;1®° separate provisions must be read as entire- 
ties, 20 and must be construed in the light of the stat- 
ute as a whole;?! provisions dealing with the same, 


matter should be read together?” 
harmonized;?* and conflicting pro- 


(Tex.Commn.App.) 14 S.W.(2d) 798 
[rev (Civ.App.) 297 S.W. 1042]. 


19. Ala.—Edwards Ve Doster- 
Northington Drug Co., 108 So. 862, 
214 Ala. 640. 


Minn.—State v. District Court of 
Ramsey County, 158 N.W. 798, 134 
Minn. 131. 


Mo.—Elsas vy. Montgomery Eleva- 
tor Co., 50 S.W.(2d) 130, 330 Mo. 596; 
Brown vy. Corn Products Refining Co., 
(App.) 55 S.W.(2d) 706; Sleister v. 
Eugene Donzelot & Son, (App.) 25 S. 
W.(2d) 147. 


Mont.—Davis v. Industrial Accident 
Board, 15 P.(2d) 919, 92 Mont. 503; 
Dosen v. East Butte Copper Mining 
Co.,.254 P. 880, 78 Mont. 579. 


N.Y.—Pardy v. Boomhower Gro- 
rc Co., 164. N.Y.S. 775, 178, App.Diy, 


Okl.—Lahoma Oil Co. v. State In- 
dustrial Commission of Oklahoma, 
1L75-P. 836, 71, OK1..160). 15 ARS 


Tex.—Lumbermen’s Reciprocal 
Ass’n v. Day, (Commn.App.) 17 S.W. 
(2d) 1048 att (Civ.App.) 8 S.W.(2d) 
709]; Consumers’ Gas & Fuel Co. v. 
Erwin, (Civ.App.) 243 S.W. 500. 


Utah.—Halling v. Industrial Com- 
nilsson of Utah, 263 P. 78) 71 Utakb 


20. Carstens v. Pillsbury, 
2187 172 .Cale572. 


21. U.S.—Continental Casualty Co. 
v. Lawson, 2 F.Suppl. 459 [rev on oth- 
er grounds 64 F.(2d) 802]. 


Ill.—Lombard College v. Industrial 
Commission, 128 N.E. 553, 294 Ill. 548; 
Uphoff v. Industrial Board of Illinois, 
111 N.E. 128, 271 Ill. 312, L.R.A.1916E 
329, Ann.Cas.1917D 1. 


Ind.—In re Cannon, 117 N.B. 658, 
66 Ind.App. 1; In re Kelley, 116 N.B. 
306, 64 Ind.App. 594. 


Iowa.—Oliphant v. Hawkinson, 183 


158 P. 


N.W. 805, 192 Towa 1259,.33 A.L.R. 
1433; Elks v. Conn, 172 N.W. 173, 186 
Iowa 48. 


Me.—Comstock’s Case, 152 A. 618, 
129 Me. 467. 


Md.—Monumental Printing 
Edell, 164 A, 171, 163 Md. 551. 


N.J.—-Sexton v. Newark Dist. Tel. 
Co., 86 A. 451, 84 N.J.Law 85 [aff 91 
A. 1070, 85 N.J.Law 701]. 


N.Y.—Post v. Burger, 111 N.E. 351, 
216 N.Y. 544, Ann.Cas.1916B 158; 
Clark v. Voorhees, 184 N.Y.S. 888, 194 
App.Div. 13 [rev on other grounds 131 
N. BE. 553, °231 N.Y: 14]. 


R.J.—La Croix vy. Frechette, 145 <A. 
314, 50 RI. 90. 


Tenn.—Cherokee Brick Co. v. Bish- 
op, 299 S.W. 770, 156 Tenn. 168. 


Tex.—Consumers’ Gas & Fuel Co. 
v. Erwin, (Civ.App.) 243 S.W. 500. 


22. Biswell v. St. Louis-San Fran- 
cisco Ry. Co., (Mo.App.) 49 S.W.(2a) 
2038; Johnson v. aoe 2958S. 
W..(2d) 730, 224 Mo.App. 351; Betz 
vy. Columbia Telephone Go., 24 S.W. 
(2d) 224, 224 Mo.App. 1004, 


23. Biswell v. St. Louis-San Fran- 
cisco Ry. Co., (Mo.App.) 49 S.W.(2d) 
208; Johnson v. Kruckemeyer, 29 S. 
W.(2d) 730, 224 Mo.App. 351; Betz 


Cosnv- 


356, [71 C. J.J 


visions must be reconciled as far as possible,”* in ac- 
cordance with the general legislative purpose or in- 
tent,2® general provisions yielding to special ones.”°® 
Where the language is plain it must be given its evi- 
dent effect or meaning,?* and express provisions can- 


v. Columbia Telephone Co., 24 S.W. 


(2d) 224, 224 Mo.App. 1004. 


24 U.S.~Camunas v. New York & 
PIR Sues, Cos 2608 Ry 406.171 C.CaA" 
76. 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367, L.R. 
A.1916A 436. 


Ind.—In re Cannon, 117 N.E. 658, 66 
Ind.App. 1. 


Iowa.—Elks y. Conn, 172 N.W. 173, 
186 Iowa 48. 


Mo.—Betz v. Columbia Telephone 
oe 24 S.W.(2d) 224, 224 Mo.App. 


Wash.—Klippert v. Industrial Ins. 
Department of Washington, 196 P. 
17, 114 Wash, 525. 


25. Camunas v. New York & P. 
RAS SiCo,, 260 4R 405 17 CiCFAC 76 
(Puerto Rico act); Kennerson v. 
Thames Towboat Co., 94 A. 3872, 89 
Conn. 367, L.R.A.1916A 436; Betz v. 
Columbia "Telephone Co., 24 S.W.(2d) 
224, 224 Mo.App. 1004. 


26. Matlock v. A. Leschen & Sons 
Rope Co., (Mo.App.) 43 S.W.(2d) 871. 


27. Conn.—O’Brien v. Wise & Up- 
son Co., 143 A. 155, 108 Conn. 309. 


Ga.—Georgia Casualty Co. v, Jones, 
119 S.E. 721, 156 Ga. 664 [rev 117 S. 
E. 467, 30-Ga.App. 207]. 


Tll.— McNaught v. Hines, 133 N.E. 
53, 300 Ill. 167 [rev 220 Ill.App. 15]; 
Tllinois Publishing & Printing Co. v. 
Industrial Commission, 132 N.E. 511, 


299) 111, 18955 Hs W--Clark Co. v. In- 
dustrial Commission,. 126 N.E. 579, 
291 Ill. 561; ;Armour. & Co. v. Indus- 


trial Board of Illinois, 114 N.E. 173, 
275 Ill. 328 [aff 197 Ill.App. 363]. 


Iowa.—Gardner v. Trustees of 
Main Street Methodist E. Church, 250 
N.W, 740; Knudson v. Jackson, 183 
N.W. 391, 191 Iowa 947; Storm v. 
Thompson, 170 N.W. 4038, 185 Iowa 
309, 20 A.L.R. 658. 


Ky.—Rex Coal Co. v, Campbell, 281 
S.W. 1039, 213 Ky. 686; Frye’s Guard- 
jan v. Gamble Bros., 221 S.W. 870, 188 
Ky. 283 


La.—Philps vy. Guy Drilling Co., 79 
So, 649, 143 La; 951: 


Me.—Estabrook y. Stewart-Read 
Co. abt VA 14150129 Mend 78; 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248; Sea-Gull 
Specialty Co. v. Snyder, 134 A. 138, 
151 Md. 78; State Accident Fund vy. 
Jacobs, 118 A. 159, 140 Md. 622. 


Mass.—In re Madden, 111 N.E. 379, 
222 Mass. 487. 


Mich.—Luyk v. Hertel, 219 N.W. 
721, 242 Mich. 445; Wilcox v. Clar- 
age Foundry & Mfg. Co., 165 N.W. 
925, 199 Mich. 79. 


Minn.—State v. Cass County Dist. 
Ct., 151 N.W. 910, 129 Minn. 156. 


Mo.—Elsas v. Montgomery Eleva- 
tor Co., 50 S.W.(2d) 130, 330 Mo. 596; 
Span v. Jackson, Walker Coal & Min- 
ing Co., 16 S.W. (2d) 190, 822 Mo. 158; 
Gendron v. Dwight Chapin & Co., 37 
S.W.(2d) 486, 225 Mo.App. 466; Sleys- 
ter v. Bugene Donzelot & Son, (App.) 
25 S.W.(2d) 147. 


Mont.—Davis v. Industrial Accident 
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Board, 15 P.(2d) 919, 92 Mont. 503; 
Kerns v. Anaconda Copper Mining Co., 
289 P. 568, 87 Mont. 546; Sullivan v. 
Anselmo Mining Corporation, 263° 2; 
495, 82 Mont. 548; Chmielewska v. 
Butte & Superior Mining Co., 261 P. 
616, 81 Mont. 36. 


Neb.—Struve v. City of erempnt 
250 N.W. 668; Chicago, B. & Q. Co. 
v. Amack, 199 N.W. 724, 112 nie 437; 
Ray v. School Dist. of Lincoln, in 
Lancaster County, 181 N.W. 140, 105 
Neb. 456. 


N.H.—lybolt v. W. H. Hinman, 
Ine., 157 A. 579, 85 N.H. 262; Gordon 
v. Amoskeag Mfg. Co.,: 140 A. 704, 
83 N.H. 221; Brown v. Conway Blec- 
tric Light & Power Co., 129 A. 633, 
82 N.H. 78; Lizotte v. Nashua Mfg. 
Co., 100 A. 757, 78 N.H.+ 354. 


Ohio.—Schaefer v. Cincinnati Bick- 
ford Tool Co., 18 Ohio N.P.N.S. 558. 


Or.—Varrelman v. Flora Logging 
Coa Piro, aN ik 541, 290 P. 751, 
133 Or. 541. Wes 


Pa Nea eta v. James Lees & Sons 
Co., 116 A. 679, 273 Pa. 85; .Marsh v. 
Groner, 102 A. 127, PRY 1 Shy 473, L.R.A. 
1918F 213. 


Tex.—Gaddy v. First Nat. Bank of 
Beaumont, 283 S.W. 472; Consolidat- 
ed Underwriters v. Ward, (Civ.App.) 
57 S.W.(2d) 964. 


Wash.—Hama Hama Logging Co. v. 
Department of Labor & Industries, 
288 P7655, 157%. Wash.- 96; -Wendt 
y. Industrial Ins. Commn., 141 Penola 
80 Wash. 111. 


Wis.—Montello Granite Co. v. 
Schultz, 222 N.W. 315, 197 Wis. 428; 
Guse v. Industrial Commission, 208 
N:W. 498, 189 Wis. 471 [rev 205 N.W. 
428, 189 Wis. 471]; Rusk Farm Drain- 
age Co. v. Industrial Commission, 202 
N.W. 204, 186 Wis. 232; Waldum v. 
Lake Superior Terminal & Transfer 
Ry. Co., 170 N.W. 729, 169 Wis. 137; 
Mellen Lumber Co. v. Industrial 
Commun., 142 N.W. 187, 154 Wis. 114, 
ARP L.R.A.1916A 374, Ann.Cas.1915B 

is 


“A meaning contrary to [the stat- 
ute’s] terms cannot be attributed to 
it.”= Lybolt *v. -W)'H: ‘Hinman; Inc:, 
157 A. 579, 580, 85 N.H. 262. To same 
effect Gordon v. Amoskeag Mfg. Co., 
140 A. 704, 707, -83 N.H. 221. 


“The courts must construe the stat- 
utes in the form in which they are 
enacted, when the provisions thereof 
are plain and unambiguous. To do 
otherwise would be equivalent to an 
invasion of the legislative field.’’ 
Montello Granite Co. v. Schultz, 222 
N.W: 316, 817," 197 -Wais! "428, 


‘It is argued that a literal inter- 
pretation of a statute should not be 
followed where such interpretation 
would lead to an absurd consequence. 
The statute in question may be in- 
equitable, but this does not make it 
absurd.’’ Mellen Lumber Co. v. In- 
dustrial Commn., supra. To same ef- 
fect Sullivan v. Anselmo Mining Cor- 
poration, 268 P. 495, 498, 82 Mont. 543. 


[a] Construction in favor of con- 
stitutionality.—‘‘“Nor may it [the 
court] interpret the section under 
consideration in a particular way to 
allay a fear that the validity of the 
act may, at some future time, be as- 


[§ 68 


not be enlarged upon?® or extended beyond their rea- 
sonable import; ;29 nor can the courts by construction 
extend the field of the operation of an act beyond the 
clearly defined limits.*° 
given the statute must be consistent.** 


Further, the construction 
Other limi- 


sailed, if such particular interpreta- 
tion be not now given. Connole v. 
Norfolk, ete., R. Co., 216 F. 823, 827. 


[b] Application to classes speci- 
fied.—‘“‘This liberality of construction 
applies only to those classes specified 
in the statute, and will not be extend- 
ed beyond its plain terms to include 
those not specifically named.” Con- 
solidated Underwriters v. Ward, (Tex. 
Civ.App.) 57 S.W.(2d) 964, 965. 


[ec] Rule limited.—‘The Work- 
men’s Compensation Act is wholly 
statutory and statutes should be fol- 
lowed unless meaningless and impos- 
sible of-application.’” Sullivan v. An- 
selmo Mining Corporation, 268 P. 495, 
82 Mont. 543. 


28. Knudson v. Jackson, 183 N.W. 
391, 191 Iowa 947; Ray v. School Dist. 
of Lincoln, in Lancaster County, 181 
N.W. 140, 105 Neb. 456. 


29. Comstock’s Case, 152 A. 618, 
129 Me. 467; Moran’s Case, 125 N.E. 
157, 234 Mass. 152; Glaze v. Hart, 36 
S.W.(2d) 684, 225 Mo.App. 1205; Grant 
v. State Industrial. Accident Commis- 
sion, 201 P. 438, 102 Or. 26. 


30. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Jones, 123 So. 201, 220 
Ala, 10. 


Neb.—Ray v. School Dist. of Lin- 
ecoln, in Lancaster County, 181 N.W. 
140, 105 Neb. 456. 


N.Y.—De La Gardelle v. Hampton 
Co., 153. N.Y.S. 162, 167 App.Div. 617 
(op Woodward, J.). 


Okl.—Spivey & McGill v. Nixon, 21 
P.(2d) 1049, 1628 Okl. 278; Mobley v. 
Btown, 2 P.(2d) ‘1034, 151 Okl. 167, 
83 A.L.R. 1014; Ponea City v. Grimes, 
288 P. 951, 144 Okl. 31; Mashburn v. 
City of Grandfield, 286 P. 789, 142 
Okl. 247. 


Vt.—Wlock v. Fort Dun er Mills, 
129 A. 311, 312, 98 Vt. 44 


“The rule of liberal tel 
falls short of extending the provi- 
sions of a statute tc purposes and ob- 
jects outside of and beyond those 
mentioned by it’? Wlock v. Fort 
Dummer Mills, supra. 


31. In re Cannon, 117 N.E. 658, 66 
Ind.App. 1; McQueeney v. Sutphen & 
Hyer, 153 N.Y.S. 554, 167 App.Div. 
528; International Harvester Co. v. 
Industrial Commn., 147 N.W. 538, 157 
Wis. 167, 170, Ann.Cas.1916B 330. 


“This statute does nat mean one 
thing when it is to the advantage of 
one employee to so maintain, and at 
the same time mean something direct- 
ly contrary when it is to the advan- 
tage of some other employee to make 
a different claim.” International 
Harvester Co. v. Industrial Commn., 
supra. To same effect Stark v. State 
Industrial Ace. Commission, 201 P. 
151,..153,. 103 Or. 80 ufeit, 6.Jeis 


[a] Self-insurers and insurers in 
state fund.—‘In effect, therefore, the 
law requires that the ordinary indi- 
vidual and firm, and perhaps the 
great mass of employers, must in- 
sure in the Statesfund or otherwise. 
The law, therefore, should be con- 
strued on the theory that it contem- 
plates insurance in the State fund, 
and employers who insure in the State 
fund or otherwise, or who are self- 
insurers, should fairly be governed by 
the same rule. It is the right of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 68-70] 


tations on the general rule that the acts are to be lib- 
erally construed*? are set forth in the note.*% 


[§ 69] E. Effect of Common Law. 
workmen’s compensation acts provide that the rule 
that statutes in derogation of the common law shall 
be strictly construed shall have no application.*+ 
Without reference to such provisions, several cases 
hold that, although the acts are in derogation of the 
common law, they should be liberally*® or reason- 
and it has been held that rules 
of law and procedure applicable to common-law ac- 
tions may not be considered in construing a work- 


ably*® construed ; 


individual employee and of the em- 
ployer that they should be treated the 
same as all other employees and em- 
ployers within the act.” McQueeney 
v. Sutphen & Hyer, 153 N.Y.S. 554, 
167 App.Div. 528, 532. 


32. See supra § 65. 
83. See cases infra this note. 


[a] Rule limited.—(1) ‘Liberality 
should not be stretched into extrava- 
gance.” In re Sickles, 156 N.Y.S. 864, 
865, 171 App.Div. 108. (2) ‘‘The law 
can be interpreted and expounded 
only in connection with the facts.” 
Home Accident Ins. Co. v. Pleasant, 
284.P. 4158, 9154) 36. Arizg 211.) /,¢3) 
“Rights long existing should not be 
taken away except by a statute where 
the purpose to do so is clear.” Judson 
v. Fielding, 237 N.Y.S. 348, 354, 227 
App.Div. 430 [aff 171 N.E. 798, 253 N. 
Y. 596, and foll Johnson yv. Palmer, 
242 N.Y.S. 763, 229 App.Div. 813]. (4) 
“The application of this doctrine does 
not call for the abandonment of fun- 
damental principles of jurisprudence 
designed to bring litigation to an 
end.”’ Rothschild & Co. v. Marshall, 
44 F.(2d) 546, 548. (5) ‘While the 
Workmen’s Compensation Act... 
should be liberally construed, we do 
not feel justified in extending its 
scope to include a thing which evi- 
dently was not contemplated by the 
act and which would cause endless 
trouble in the application of the act.” 
Century Indemnity Co. v. Strength, 16 
P.(2d) 242, 243, 160 Oki: 161. (6) 
“The theory of the act calls logical- 
ly for a liberal construction of its 
provisions, but there are reasonable 
limitations, and the law should not be 
stretched by any extraordinary prin- 
ciple to the extent of making the em- 
ployer the insurer of the safety and 
well-being of the employee. The act 

‘is not to be considered as a substi- 
tute for disability or old age com- 
pensation.” Mobile & O. R. Co. v. 
Industrial Commission of Illinois, 28 
F.(2d) 228, 229 (Illinois act). (7) 
“The Workmen’s Compensation Law 
- - . Should receive a liberal con- 
struction, but it ought not to be so 
construed as to take money from one 
person and give it to another without 
any legal basis therefor. To hold 
otherwise would be simply to make 
the employer an insurer for his em- 
ployee.’”’ Hansen v. Constr. Co., 120 
N.E. 693, 694, 224 N.Y. 331. (8) “While 
the act should be liberally ‘construed 
so as to grant compensation in every 
case reasonably within its purpose, 
we cannot extend it to take the place 
of a general insurance policy cover- 
ing death from any cause.” Nether- 
ton v. Lightning Delivery Co., 258 P. 
306, 308, 32 Ariz. 350. Ci Assi ire: 
Workmen’s Compensation Act should 
be liberally construed, yet contracts 
for personal service are not thereby 
abrogated, nor is the employer there- 
by restricted from enlarging or dimin- 
ishing his business, and from extend- 
ing or limiting accordingly the field 
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Some of the 


of employment.’ In re Borin, 116 N. 
BY. 817, 227 Mass. 452, L.R.A.1918A 
217. (10) “While section 4987, Ky. St. 
authorizes a liberal construction of 
the Workmen’s Compensation Act, it 
permits liberality on investigation, 
and no more. It does not dispense 
with the imperative duty of the claim- 
ant to prove his case, nor relieve the 
board of its duty to rest its findings 
and award upon some competent and 
relevant evidence of a sound, proba- 
tive character, either direct or cir- 
cumstantial.” A. C. Lawrence Leath- 
er Co. v. Barnhill, 61 S.W.(2d) 1, 8, 
249 Ky. 437. 


34. See statutory provisions. 


35. Ga.—Austin Bros. Bridge Co. 
v. Whitmire, 121 S.E. 345, 31 Ga.App. 
560; New Amsterdam Casualty Co. v. 
Sumrell, 118 S.E. 786, 30 Ga.App. 682. 


tll—Armour & Co. v. Industrial 
Board of Illinois, 197 IllLApp. 363 [aff 
144 Ni. 1738) 275" Tl. 3287. 


Me.—Seott’s Case, 104 A. 794, 117 
Me. 436. 


Nev.—Virden v. Smith, 210 P. 129, 
46 Nev. 208. 


Okl.—Mobley v. Brown, 2 P.(2d) 
1034, 151 Okl. 167, 83 A.L.R.. 1014; 
Ponca City v. Grimes, 288 P. 951, 144 
Okl. 31; Mashburn v. City of Grand- 
field, 286 P. 789, 142 Okl. 247. 


Tex.—McDonald v. Texas Employ- 
ers?¥ Insiy-Ass’n, (Civ. App.» 267 SW. 
1074. Compare Southern Surety Co. 
v. Inabnit, (Civ.App.).1 S.W.(2d) 412, 
414 (where the court said: ‘‘The early 
tendency of our courts to construe 
[the laws] strictly because they were 
thought to be in derogation of com- 
mon law has long since given place to 
a liberal rule of construction’). 


Va.—Gobble v. Clinch Valley Lum- 
ber Co., 127. S.H. 175, 141 Va. 308. 


W.Va.—McShan v. Heaberlin, 143 S. 
E. 109, 105 W.Va."447; McVey v. 
Chesapeake & Potomac Telephone Co., 
138 S.E. 97, 103 W.Va. 519; Sole v. 
Kindelberger, 114 S.E. 151, 91 W.Va. 
608. But see infra note 39. 


“Appellant argues ~ aecneat. “thie 
statute in controversy being in dero- 
gation of the common law, should be 
strictly construed. This is a well- 
recognized canon of construction, but 
it has its exceptions. When a legis- 
lative act is beneficent in its provi- 
sions and intended to provide a way 
of escape from the rigors of the com- 
mon law, then such act should receive 
in construction by the courts a suffi- 
ciently broad and liberal interpreta- 
tion to cause it to so operate as to 
attain the beneficent object for which 
it was enacted, unless such an inter- 
pretation would violate some consti- 
tutional right.” Armour & Co. v. In- 
dustrial Board of Illinois, 197 Ill.App, 
363, 368 [aff 114 N.E. i173, 275 Ill. 328]. 


36. Jones v. Georgia Casualty 
Company, 117 S.E. 467, 30 Ga. App. 20 
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men’s compensation act,?7 and that common-law 
rules cannot be invoked to enforce or defeat a claim 
for compensation under an act.?® On the other hand, 
on the ground of this derogation a few cases have 
held that the acts must be strictly construed,*® and 
others have held, on this ground, that they must be 
construed according to their terms.*® 


[§ 70] F. Interpretation by Commission, Board, 
or Attorney-General. 
men’s compensation act by the commission or board 
charged with its administration, while not control- 
ling,*! binding,*? or conclusive,** is persuasive,** in 


The interpretation of a work- 


[rey on other grounds 119 S.E. 721, 
156 Ga. 664, and vacated on other 
grounds 120 S.E. 558, 31 Ga.App. 196]. 


87. Luyk v. Hertel, 219 N.W. 721, 
242 Mich. 445. See Hillestad v. Indus- 
trial \Ins. “Comm, “14 “PR. 913; 80 
Wash, 426, 428, Ann.Cas.1916B 789 
(where the court said: “The princi- 
ples of the common law can be of lit- 
tle assistance to us in measuring the 
right of a workman to claim compen- 
ey under the industrial insurance 
aw’). 


38. Brooks v. A. A. Davis & Co., 
254 P. 66, 124 Okl. 140. 


39. Andrejwski v. Wolverine Coal 
Co., 148 N.W. 684, 182 Mich. 298, 303, 
Ann.Cas.1916D 724: Zimmer v. Casey, 
146 A. 130, 296 Pa. 529. But see Penn- 
sylvania cases supra § §5. Williams 
v. Schehl, 100 S.E. 280, 84 W.Va. 499; 
Rhodes: v. Ji B. B. Coal Co., 90°S.E. 
796, 79 W.Va. 71. But see West Vir- ° 
ginia cases supra note 35; and § 65. 
See Terardi v. Warmers’ Trust Co. of » 
Newark, (Del.Super.)} 151 A. 822, 828 
(holding that the Pennsylvania com- 
pensation act “is in derogation of the 
common law, and existing common- 
law rights are, therefore, not taken 
away by it unless by direct and spe- : 
cific provisions or by necessary im- 
plication’’). 


“This statute, being in derogation 
of the common law, should be strict- 
ly construed, and that fundamental 
principle must be applied, although 
it is remedial and provides a remedy 
against a person who otherwise would 
not be liable.’”” Andrejwski v. Wolver- 
ine Coal Co., supra. 


[a] Decision limited.—‘‘As [the 
act] is in derogation of the common 
law, it must receive a strict construc- 
tion, but not such a construction as 
would in any way fetter its humane 
purposes.” Zimmer v. Casey, 146 A. 
130, 131, 296 Pa. 529. 


_40. Comingore v. Shenandoah Ar- 
tificial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430; Wilcox v. 
Clarage Foundry & Mfg. Co., 165 N. 
W. 925, 199 Mich. 79; Hillestad v. In- 
dustrial Ins. Commn., 141 P. 913, 80 
Wash. 426, Ann.Cas.1916B 789. See 
Wlock v. Fort Dummer Mills, 129 A. 
311, 314, 98 Vt. 449 (holding, with 
reference to a workmen’s compensa- 
tion act, that “a new remedy given by 
statute in a particular case cannot be 
extended to alter the common law in 
any other case’’). 


41. Ginnochio v. Hydraulic Press 
Brick Co., 266 F. 564; Roberts v. I. 
X. L. Glass Corporation, 244 N.W. 188, 
259 Mich. 644. 


42. State ex rel. Bettman vy. Chris- 
ten, 29 OhioN.P.N.S. 448. 


43. Industrial Commission of Ohio 
v. Brown, 110 N.E. 744, 92 OhioSt. 309, 
L.R.A.1916B 1277. 


44, State ex rel. Bettman vy. Chris- | 
ten, 29 OhioN.P.N.S. 448. 
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so far as it is logical,*® and is entitled to careful*® 
or serious*? consideration by the court; but where 
the language of the act is clear, administrative inter- 
pretation need not be sought,*® nor can a practical 
construction by a commission, however long adhered 
to, override the plain terms of the statute.*° 


Opinion of atterney-general of the state, while 
likewise not controlling with the court,°°® is very per- 
suasive.°? 


{§ 71] G. Construction by Courts of Other 
States.°2 On account of the large number and vari- 
ety of state statutes dealing with workmen’s com- 
pensation,®* it has been held that, in construing a 
compensation statute, the decisions of courts of oth- 
er states are persuasive and of value only to the ex- 
tent to which the reasoning therein appears sound,°* 
and applicable to the specific provisions of the law 
being construed;**® and decisions made in other ju- 
risdietions have been held to have very little weight 
where the wording of the acts to which they relate, 
on the question under consideration, is very different 
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from that of the act of the forum.®® Further, the 
construction placed on the legislation by the courts 
has been said to be so diverse that little applicable 
authority is found in other jurisdictions.*7 Another 
statement is that, while many cases from other ju- 
risdictions are helpful in arriving at a proper con-~- 
struction of the act of the forum,®* the wide differ- 
ences in the phraseology of the acts on which the de- 
cisions are based require great care in considering 
many of the opinions.°® 


[§ 72] H. English Authorities. English authori- 
ties, while they cannot be considered on constitution- 
al questions,®° are of value on questions of construc- 
tion in cases of similarity between the English act 
and the statute under consideration.®+ 


[§ 73] I. Wisdom or Policy of Legislation. The 
wisdom or policy of the legislation does not concern 
a court engaged in construing a workmen’s compen- 
sation statute,®? except so far as a discussion of the 
policies behind the statute may aid in the interpreta- 
tion of the constitutional and statutory provisions.** 


45. State ex rel. Bettman v. Chris- 
ten, supra. 


46. U.S.—Ginnochio v. Hydraulic 
Press Brick Co., 266 F. 564, 567. 


Mich.—Roberts v. I. X. L. Glass 
Corporation, 244 N.W. 188, 259 Mich. 
644, 


Mont.—Murray Hospital v. Ane- 
grove, 10 P.(2d) 577, 92 Mont. 101. 


Ohio.—Industrial Commission of 
Ohio v. Brown, 110 N.E. 744, 92 Ohio 
St. 309, 311, L.R.A.1916B 1277. 


Wash.—Wendt v. Industrial Ins. 
Commn., 141 P. 311, 80 Wash. 111. 


“The contemporaneous and practi- 
eal construction of the statute by the 
Industrial Commission, an adminis- 
trative tribunal, whose duty it is to 
carry it into effect, is entitled to 
great respect. Though not absolute- 
ly controlling, it is entitled to the 
most respectful consideration, and 
ought not to be overruled without co- 
gent reasons.” Ginnochio v. Hydrau- 
lic Press Brick Co., supra. 


“Administrative interpretation of 
a given law, while not conclusive, is 
if long continued, to be reckoned 
with most seriously, and is not to be 
disregarded and set aside unless ju- 
' dicial construction makes it impera- 
tive to do so. This might be said to 
be particularly true of laws of the 
nature and character of the one under 
consideration [workmen’s compensa- 
tion law].’’ Industrial Commission 
of Ohio v. Brown, supra. 


[a] Rule limited.—‘‘It is a settled 
rule that the practical interpretation 
of an ambiguous or uncertain statute 
by the executive department charged 
with its administration is entitled to 
the highest respect, and, if acted up- 
on for a number of years, will not be 
disturbed except for very cogent rea- 
sons . but this rule is only ap- 
plicable in a condition of things 
where vested rights have been ac- 
quired, and where for many years the 
construction insisted upon has been 
the rule of action; and to disturb it 
would be to work great public and 
private injury and inconvenience. 
2: The record now before us does 
not disclose such a condition.” Mur- 
ray Hospital v. Angrove, 10 P.(2d) 
577, 583, 92 Mont. 101. 


{[b] Courts must defer largely to 
officers of department of labor and in- 
dustries in administration of compen- 
sation law (Workmen’s Compensation 
Law [Rem. Comp. Stat. § 7697, as 


amended by Laws 1927, p..850, § 8]).— 
Babie v- Department of Labor and In- 
dustries, 287 P. 32, 156 Wash. 537. 


47. Lamm v. Silver Falls Timber 
Cone T TE OLN 286nk. bails 201 b. OtD, 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282 U.S.°812, 75 L.Ed. 727], 


48. Wendt vv. Industrial Ins. 
Commn., 141 P. 311, 80 Wash. 111, 118. 


“The last contention of the commis- 
sion is that the interpretation of the 
act by the commission under advice 
from the attorney general ought to 
be given weight in the event that the 
act is of doubtful construction. It 
has long been the law that, where an 
act is uncertain or obscure, the in- 
terpretation of that governmental de- 
partment having to do with its admin- 
istration and enforcement is entitled 
to great weight. Giving full force to 
such a rule and recognizing it.as we 
have in our previous decisions, it does 
not seem to us that, in answering the 
question submitted by this appeal, we 
find the act so uncertain or obscure 
as to make it proper or necessary to 
seek administrative interpretation in 
ascertaining its meaning.” Wendt v. 
Industrial Ins. Commn., supra. 


49. Waldum v. Lake Superior Ter- 
minal & Transfer Co., 170 N.W. 729, 
169 Wis. 137. 


50. City of Tyler v. Texas Employ- 
ers’ Ins. Ass’n, ex.Commn.App.) 288 
S.W. 409 [rev (CiveApp.) 283 S.W. 929, 
and reh den 294 S.W. 195]. 


51. City of Tyler v. Texas Employ- 
ers’ Ins. Ass’n, supra. 


Ae) Generally see Courts §§ 315, 
S163 
53. Sea Gull Svecialty Co. v. Sny- 


der, 134 A. 138, 151 Md. 78. 

54. Sea Gull Specialty Co. v. Sny- 
der, supra. 

55. Cambridge Mfg. Co. v. John- 
son, 153 A. 288, 160 Md. 248. 

56. Uphoff v. Industrial Board of 
Illinois, 111 N.E. 128, 271 Ill. 312. 


57. Harris v. Oklahoma Natural 
Gas Co. 4216 ee 116.70 ly Oleirad. 


58. Widdoes v. Laub, 129 A. 344, 33 
Del. 4. 

59. Widdoes v. Laub, supra. 

60. Grand Rapids Lumber Co. v. 


Blair, 157 N.W. 29, 190 Mich. 518; 
Ives v. South Buffalo R. Co., 94 N.E. 
431, 201 N.Y. 271, 296, 34 L.R.A.N.S. 
162, Ann.Cas.1912B 156 (where the 


court said of the New York law of 
1910 [L. (1910) c 674]: ‘There is, of 
course, in this country no direct legal 
authority upon the subject of the Jia- 
bility sought to be imposed by this 
statute, for the theory is not merely 
new in our system of jurisprudence, 
but plainly antagonistic to its basic 
idea. The English authorities are of 
no assistance to us, because in the 
king’s courts the decrees of the Par- 
liament are the supreme Jaw of the 
land, although they are interesting 
in their disclosures of the paternal- 
ism which logically results from a 
universal employer’ssliability based 
solely upon the relation cf employer 
and employee, and not upon fault in 
the employer’’). 


61. Armour & Co. v. Industrial 
Board of Dlinois, 114 N.E. 173, 275 Til. 
328 [aff 197 Ill.App. 363]; Grand Rap- 
ids Lumber Co. v. Blair, 157 N.W. 29, 
190 Mich. 518; Costley v. Nevada In- 
dustrial Insurance Commission, 296 
P. 1011, 58 Nev. 219. 

€2. Ala.—Ivey v. Railway Fuel Co., 
118 So. 583, 218 Ala. 407. 

Iowa.—Double sv. TIowa-Nebraska 
Coal Co., 201 N.W. 97, 198 Iowa 1351; 
Storm v. Thompson, 170 N.W. 403, 
185 Iowa 309, 20 A.L.R. 658. 


Ky.—Rex Coal Co. v. Campbell, 281 
S.W. 10389, 213 Ky. 636. { 

Md.—Sea Gull Specialty Co. v. Sny- 
der, 134 A. 133, 151 Md. 78; State Ac- 
cident Fund v. Jacobs, 118 A. 159, 140 
Md. 622, 24 A.L.R. 434. 


Minn.—State v. Cass County Dist. 
Ct., 151 N.W. 910, 129 Minn. 156. 


Mo.—Gendron v. Dwight Chapin & 
Co., 37 S.W.(2d) 486, 225 Mo.App. 466; 
Sleyster v. Eugene Donzelot & Son, 
(App.) 25 S.W.(2d) 147. 


N.Y.—Wilson v. C. Dorflinger & 
Sons, 112 N.E. 567, 218 N.Y. 84, Ann. 
Cas.1917D 38; Balcom v. Ellintuch & 
Yarfitz, 166 N.Y.S. 841, 179 App.Div. 
548; De La Gardelle v. Hampton Co., 
153 N.Y.S. 162, 167 App.Div. 617 (op 
Woodward, J.). 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 148 N.E. 574, 110 Ohio 
St. 271. 

Tex.—Gaddy v. First Nat. Bank, 
Beaumont, 283 S.W. 472. 


Wis.—Waidum v. Lake Superior 
Terminal & Transfer Ry. Co., 170 N. 
W. 729, 169 Wis. 137. 


63. State v. Industrial Commission 
of Ohio, 143 N.E. 574, 110 OhioSt. 271. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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VII. EMPLOYMENTS INCLUDED*+ 


[§ 74] A. In General. The compensation acts 
vary in their scope from an inclusion of all employ- 
ments with the ordinary exception of farm laborers, 
domestie¢ servants, and casual employees, to a limita- 
tion to specific occupations deemed hazardous or ex- 


64. Cross references: 
Employment: 


So commerce see supra §§ 


Involving admiralty 
see supra §§ 53-60. 
Employments included as question of 
law or facts see infra XXI. 


Longshoremen’s and Harbor Workers’ 
Compensation Act as applying to 
maritime employments see supra § 
59. 


jurisdiction 


Necessity that injury occur while em- 
ployee is engaged in employment 
see infra § 325. 


eye see supra §§ 53-59; and infra 


65. See statutory provisions. 
66. See cases infra this note. 
[a] In California “to exempt one 


from the application of the act the 
employment must be casual, and it 
must also be incident to a business 
which is distinct from the occupation 
of the employer.” Klumpp v. Indus- 
trial Accident Commission, 291 P. 456, 
457, 107 Cal.App. 733. To same effect 
Ingram v. Department of Industrial 
Relations, Division of Industrial Ac- 
cidents and Safety, 284 P. 212, 215, 208 
Cal. 633; Rissman v. Industriai Ac- 
cident Commission of California, 213 
P. 991, 992, 190 Cal. 619. 


[b] Im Illinois (1) ‘this Compul- 
sory Compensation Act is general in 
its application and embraces all em- 
ployers and their employees engaged 
in businesses or enterprises declared 
by the statute to be extrahazardous.” 
Illinois Publishing and Printing Co. 
v. Industrial Commission, 132 N.E. 
511, 513, 299 Ill. 189. (2) “It is ad- 
mitted that neither the employer nor 
employee had elected to come under 
the provisions of said act. Whether 
or not the parties hereto were under 
the Workmen’s Compensation Act de- 
pends upon the nature of the employ- 
ment and the business engaged in at 
the time of the injury. It is evident 
. . . [the employer] followed a va- 
ried line of business, and the test is 
whether or not the . Lemployee] 
was at the time he was injured work- 
ing in a line of employment which 
comes within the purview of section 
3 of the Workmen’s Compensation 
Act.” Seggebruch v. Industrial Com- 
mission, 123 N.E, 276, 277, 288 Ill. 163. 


[c] In Indiana “it is manifest that 
the purpose of the act was to include 
within its benefits employees in all 
industrial pursuits, except those ex- 
pressly mentioned in the exemption 
proviso.” In re Boyer, 117 N.E. 507, 
508, 65 Ind.App. 408. 


{d] In Louisiana (1) “the Compen- 
sation law only applies: (1) to those 
businesses specially named in the act; 
(2) those that have elected to come 
under the terms of the act; and (3) 
those determined in advance by the 
courts to be of a hazardous nature.” 
Adams v. Hicks Co., (App.) 149 So. 


242, 243. To same effect Smith v. 
Marine Oil Co., 121 So. 782, 783, 10 
La.App. 674. (2) “The Employers’ 


Liability Law of this state does not 
, 
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purport to make all employers of la- 
bor liable for compensation, but plain- 
ly and distinctly: limits its operation 
to certain specified trades, business- 
es, and occupations, which in their 
very nature are hazardous, as well as 
others not mentioned, which may, un- 
der certain conditions, be found to be 
hazardous, and to cases where the 
parties by mutual consent agree to 
come under its provisions.” Shipp v. 
Bordelon, 94 So. 399, 152 La. 795. To 
same effect Blane v. Iglehart, 5 La. 
App. 17. (3) The hazardous character 
of an occupation “is not sufficient to 
bring it within the scope of the Com- 
pensation Law. It must come within 
the specified trades, businesses and 
occupations mentioned in the act.” 
Foret v. Paul Zibilich Co., 1387 So. 
366, 367, 18 La.App. 363. 


[e] In Maryland it is sufficient, to 
justify recovery under the compensa- 
tion act, if the employer employs 
workmen “to build or repair as an in- 
cident to any gainful business.’ Kel- 
so v. Rice, 126 A. 93, 97, 146 Md. 267. 


[f] In Massachusetts the compen- 
sation act applies to the industry of 
shipbuilding, although it is not speci- 
fied. Gillard’s Case, 138 N.E. 384, 244 
Mass. 47. 


[g] In Montana “a hazardous oc- 
cupation, as contemplated by the 
Compensation Act, is limited to those 
occupations enumerated in the act 
and to others of the same general 
character,” despite a provision that 
‘if there be or arise any hazardous 
occupation or work other than here- 
inbefore enumerated, it shall come 
under this act and its terms, condi- 
tions, and provisions as fully and 
completely as if hereinbefore enumer- 
ated.’’ Moore v. Industrial Acc. Fund, 
259 P. 825, 80 Mont. 136. To same ef- 
fect Page v. New York Realty Co., 
196 P. 871, 874, 59 Mont. 305. 


{h] In Nebraska (1) “the Work- 
men’s Compensation Law does not, 
as is manifest from its express terms, 
cover all labor, but only such labor 
as is performed in the usual course of 
some regular trade, business, profes- 
sion, or occupation of the employer.” 
Kaplan v. Gaskill, 187 N.W. 9438, 108 
Neb. 455. (2) “The business occupa- 
tions, referred to in the act, are the 
habitual or regular occupations that a 
person is engaged in with a view to 


winning a livelihood or gain.” Kap- 
lan v. Gaskill, supra. 
[i] In New Hampshire (1) ‘‘the 


test to determine whether an em- 
ployee is entitled to the benefit of the 
act is to inquire whether (1) he was 
engaged in manual or mechanical la- 
bor, (2) any part of his work was 
done in proximity to hoisting appa- 
ratus or power-driven machinery 
TG and (3) whether five or more 
persons engaged in manual labor were 
employed in and about the mill, etc., 
in which he worked.” Regnier v. 
Rand, 108 A..810, 79 N.H. 310, 311. (2) 
Liability under the act is not limited 
to cases in which, at the time of the 
accident, the employee was working 
upon, or in proximity to, power-driven 
machinery. Casey v. Frank Jones 
Brewing Co., 104 A. 454, 79 N.H. 42; 
Morin v. Nashua Mfg. Co., 103 A. 312, 


trahazardous, and specifically enumerated.®® In the 
several jurisdictions various general statements as to 
the employments included have been made, varying 
with the wording of the respective statutes.°® 
rule has been said to be to construe a compensation 


The 


78 N.H. 567. 


[j] In New York (1) only in case 
the workman is engaged in employ- 
ment in a trade,’ business, or occupa- 
tion carried on by the employer for 
pecuniary gain, or in connection 
therewith, does the act apply. Dillon 
v. St. Patrick’s Cathedral, 137 N.E. 
811, 234 N.Y. 225. (2) “The Work- 
men’s Compensation Law does not 
cover all contracts of employment; it 
attempts to provide only for the haz- 
ardous occupations enumerated in the 
law.” Kackel v. Serviss, 167 N.Y.S. 
348, 350, 180 App.Div. 54. To same ef- 
fect Maloney vy. Levy & Gilliland Co., 
163 N.Y.S. 505, 506, 176 App.Div. 470. 


[k] In Oklahoma (1) “the Indus- 
trial Commission has no jurisdiction 
to render an award for compensation 
unless the injured employee was en- 
gaged in a hazardous occupation as 
defined by the Workmen’s Compensa- 
tion Law.”” Adams Union Truck Ter- 
minal v. Keeshen, 25 P.(2d) 624, 165 
Okl. 151. (2) “The provisions of the 
Workmen’s Compensation Act apply 
only to such employees as Are en- 
gaged in manual or mechanical labor 
of a hazardous nature.’ Lynch-Da- 
vidson Lumber Co. v. Root, 23 P.(2d) 
716, 164 Okl. 218. To same effect 
Southwestern Cotton Oil Co. v. Spur- 
lock, 26 P.(2d) 405, 166 Okl. 97; K. 
C. Auto Hotel v. Caughey, 14 P.(2d) 
1104, 159 Okl. 204; Russell Flour & 
Feed Co. v. Walker, 298 P. 291, 148 
Ok]. 164; Enid Sand & Gravel Co. v. 
Magruder, 297 P. 271, 148 Okl. 67; 
Oklahoma Publishing Co. v. Molloy, 
294 P. 112, 118, 146 Okl. 157; McQuis- 
ton v. Sun Co., 272 P. 1016, 134 -Okl. 
298; Board of Com’rs of Okmulgee 
County v. State, 201 P. 998, 999, 8&3 
Okl. 48. (8) ‘In order for the State 
Industrial Commission to have juris- 
diction to award compensation to an 
employee and against an employer or 
insurance carrier for an accidental 
personal injury arising out of and in 
the course of his employment, such 
employment must be in one of the in- 
dustries, plants, factories, lines, oc- 
cupations or trades mentioned in sec- 
tion 13349, O. S. 1981; or the facts 
must bring the branch or department 
of the business under said section 
governed by the phrase ‘hazardous 
employment,’ as defined in section 
13350, O. S. 1931.” Missouri, Kansas 
& Oklahoma Coach Lines v. Anderson, 
23 P.(2d) 202, 164 Okl. 141; Spivey & 
McGill v. Nixon, 21 P.(2a) 1049, 163 
Ok]. 278 [quot City of Duncan v. Ray, 
23 P.(2d) 694, 696, 164 Okl. 205]. To 
same effect Stayman v. McKellop, 25 
P.(2d) 701, 165 Okl. 188; F. BE. North- 
way, Ine, vy. Tryon, 21 P.(2d) 501, 
163 Okl. 159; Rorabaugh-Brown Dry 
Goods Co. v. Mathews, 20 P.(2d) 141, 
162 Okl. 283; World Pub. Co. v. Deloe, 
18 P.(2d) 1070, 162 Okl. 28. (4) “In 
the enactment of the statute... 
[the lawmaking body] intended that 
the Workmen’s Compensation Act 
should apply only to industries, 
plants, factories, lines, occupations, 
or trades, specified and enumerated in 
the act, which were being operated 
and carried on as a business for pe- 
cuniary gain.” Meyer & Meyer v. Da- 
vis, 18 P.(2d) 869, 870, 162 Okl. 16. 
(5) A provision that compensation 
shall be payable for injuries sus- 
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statute so as to include all services which can reason- - 
ably be said to come under its provisions;®’ thus, 
with regard to the employments to which they apply, 
the acts are to be construed liberally,®® or, to effectu- 
ate the legislative purpose,®® beneficially,*° it being 
sometimes in terms provided that in proceedings ‘un- 
der them it shall be presumed that the claim comes 
Even such a provision, 
however, will not permit a forced construction to be 
given to their wording ;’? and, apart from such pro- 
visions, the rule of liberal construction’® cannot be 
carried to the point of applying an act to employ- 


within their provisions.’ 


tained by employees engaged in the 
hazardous employments therein. list- 
ed, and a provision defining the term 
“hazardous employment” must_ be 
construed together. Town of Lindsay 
v. Sawyer, 9 P.(2d) 30, 156 Okl. 32. 
(6) A subdivision providing “‘that the 
act shall apply only to such employees 
as are engaged in manual or me- 
chanical labor of a hazardous nature’”’ 
must be construed in connection with 
the definition of “hazardous employ- 
ment” contained in another subdivi- 
sion of the same section. Town of 
‘Lindsay v. Sawyer, 9 P.(2d) 30, 31, 
156 Okl. 30. (7) “It is clear that the 
Legistature did not intend: to include 
within the Industrial Act all em- 
ployees of all business concerns.” 
Oklahoma Publishing Co. v. Molloy, 
294. P. 112, 113, 146 Okl. 157. 


[fl] In Texas (1) the Workmen’s 
Compensation Act and an act increas- 
ing the powers of street and_inter- 
urban railway corporations, having 
been passed at the ‘same session of 
the legislature, and within a few days 
of each other, should be construed 
each -in the light of the other, in de- 
termining the employments within 
the compensation act. Eastern Texas 
Electric Co. v. Woods, (Civ.App.) 230 
S.w. 498. (2) There is no such in- 
consistency between the two acts as 
_to show an intention on the part of 
the legislature that the second act 
should repeal the compensation act, 
‘and the legislature, in enacting the 
amended corporation law, did not in- 
tend ‘to restrict or in any manner 
take from the Workmen’s Compensa- 
tion Act,” but intended ‘to leave ‘it 
unimpaired and the different busi- 
nesses in which corporations were, 
by the latter act, permitted to en- 
gage, and their employees engaged in 
operating same, to remain un- 
changed.” Hastern Texas Electric Co. 
-v. Woods, (Civ.App.) 230 S.W. 498, 
503. : 


[m] Im Washington (1) “the serv- 
ice performed by the workman does 
not in and of itself bring him under 
the act, but it must be a service per- 
formed for an employer who comes 
under the act.’ Carsten v. Depart- 
ment of Labor and Industries, 19 P. 
(2d) 133, 134, 172 Wash. 51. (2) “It 
isiveee uplain that the lesislature 
iDtendedia wesc) es  btne Workmen’s 
Compensation Act] to apply to all 
cases of employment, where the work 
is extra-hazardous, which are with- 
in the legislative jurisdiction of the 
state.” Eclipse Mill Co. v. Depart- 
ment of Labor and Industries of 
Washington, 251 P. 1380, 131, 141 
Wash. 172. 


[n] In Wisconsin the act “excepts 
from [its] Provisions. | 
any employee whose employment is 
not in the course of a trade, business, 
profession, or occupation of his em- 
ployer. . . Likewise there was 
a clear legislative intent to withhold 
the burdens of the act from employ- 
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aches 


- thus, where the 


ers where the employment was not 
in the course of the employer’s busi- 
ness.” Vandervort v. Industrial Com- 
mission of Wisconsin, 234 N.W. 492, 
493, 203 Wis. 362. See Sturman v. 
Industrial Commission of Wisconsin, 
ae N.W. 864, 234/N.W. 494, 203 Wis. 


[o] In Manitoba under the act of 
1902, a workman'must be engaged in 
manual labor. Hewitt v. Hudson’s 
ee. Co., 15 West.L.R. 372, 20 Man. 


[p] In Quebec the enumeration in 
Rev. St. (1909) axt.732bis not: limita- 
tive, but simple enunciative or. de- 
monstrative, and covers every busi- 
ness of 'a hazardous and commercial 
character. Quebec Salvage 'Co. -v. 
Dallaire, 26 Que.K.B. 253. 


67. -Dick v. Gravel Logging Co., 95 
So. 99, 152 La. 994; Alexander v. Lati- 
mer, 5 La.App. 41; Vanderwort v. In- 
dustrial Commission of Wisconsin, 
234 N.W. 492, 203 Wis. 362; Sturman 
v. Industrial’ Commission of Wiscon- 
sin, 232 N.W. 864, 234 N.W.°494, 203 
Wis. 190; Kimberly-Clark Co. v. In- 
dustrial Commission, 203 N.W. 737, 
187 Wis. 53; Brienen. v._ Wisconsin 
Public Service Co., 163 N.W. 182, 166 
Wis. 24. 


68. Ga.—Pridgen v. Murphy, 160 
S.E. 701, 44 Ga.App. 147. 


La.—Dick v. Gravel Logging Co., 95 
So. 99,152 La. 994. 


-Md.—American Ice Co. y. Fitzhugh, 
oe A. 999, 128 Md. 382, Ann.Cas.1917D 


N.Y.—Tomassi v. Christensen, 156 
N.Y.S. 905, 171 App.Div. 284; Gleisner 
v. Gross & Herbener, 155 N.Y.S. 946, 
170 App.Div. 37. 


Wis.—Vandervort v. Industrial 
Commission of Wisconsin, 234 N.W. 
492, 203 Wis. 362; Sturman v. Indus- 
trial’ Commission of Wisconsin, 232 
N.W. 864, 234 N.W. 494, 203 Wis. 190; 
Kimberly-Clark Co. v. Industrial 
Commission, 203 N.W. 737, 187 Wis. 
53;  Brienen v. Wisconsin Public 
Service Co., 168 N.W. 182, 166 Wis. 


Liberal construction generally see 
supra § 65. 
69. De La Gardelle v. Hampton Co., 


153 N.Y.S. 162, 167 App.Div. 617 (op 
Woodward, J.). 


70. De La Gardelle v. Hampton 
Co., supra (op Woodward, J.). 
71. See statutory provisions, and 


infra § 852. 


72. Balcom v. Ellintuch & Yar- 
fitz, 166 N.Y.S. 841, 179 App.Div. 548; 
Tomassi v. Christensen, 171 App.Div. 
284, 286, 156 N.Y.S. 905 (where the 
court said: “The presumption raised 
by section 21 of the act that the case 
comes within the act does not permit 
the words of the statute to be warped 
from their usual and ordinary mean- 
ing. It relates more to the facts; so 
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ments not within its stated scope,’* or not within its 
intent?> or purpose,’® or of supporting a strained 
construction to include an occupation or employment 
not fairly within it.77 It has been broadly held that 
where certain phases of the work are hazardous and 
within the contemplation of the act, all employees 
engaged therein, or necessarily brought into direct 
contact therewith, are afforded the protection of the 
Where the employments to which the act ap- 
plies are specifically designated therein, it, of course, 
does not apply to an employment not designated ;7° 


statute is confined to hazardous or 


far as it affects the construction of 
the statute itself it: can only be mate- 
rial as indicating* that the statute is 
a remedial one and should be given a 
liberal construction in order to car- 
ry out the benefitial purposes intend- 
ed to be accomplished by the law’’). 


73. See supra text and note 68. 


74 Birmingham Post Co. v. Stur- 
geon, 149 So. 74, 227 Ala. 162; Menke 
v. Hauber, 160 P. 1017, 99 Kan. 171; 
Clement v: Minning, 145 A. 485, 157 
Md. 200; Mashburn v. City of Grand- 
field, 286 P. 789, 142 Okl. 247. 


75. Ala.—Birmingham Post Co. v. 
Sturgeon, 149 So. 74, 227 Ala. 162. 


Kan.—Menke v. Hauber, 160 P. 1017, 
99 Kan. 171. 


Md.—Victory Sparkler and Special- 
ata v. Gilbert, 153 A. 275, 160 Md. 


Or.—EHstes v. State Industrial Ac- 
cident Commission, 267 P. 518, 125 
Or. 526; Shea v. State Industrial Ac- 
per aOR ERE OR 24 Pe TO ds 

ey i 


Va.—Mann v. City of Lynchburg, 
106 S.H. 371, 129 Va, 453. ARE: 


Wis.—Vandervort — v. Industrial 
Commission of Wisconsin, 2384 N.W. 
492, 203 Wis. 362; Sturman v. Indus- 
trial Commission of Wisconsin, 232 N. 
W. 864, 234 N.W. 494, 203 Wis. 190. 


_76. Estes v. State Industrial Ac- 
yee Commission, 267 P. 518, 125 Or. 


Te _H. Roy Berry Co. vy. Industrial 
Commission, 149 N.E. 278, 318 Ill. 312. 


78. Richardson v. Crescent For- 
warding & Transportation Co., 135 So. 
688, 17 La.App. 428. 


79. Van Sweden v. Van Sweden, 
230 N.W. 191, 250 Mich. 238; Okla- 
homa Union Bus Terminal v. Stone, 
18 P.(2d) 1057,°162 Okl. 26. And see 
cases supra note 66 [k]; cases infra 
this note and note 81. But see Board 
of Com’rs of Okmulgee County v. 
State, 201 P. 998, 999, 83 OkI. 48 
(where the court said: “It is true 
work on a highway is not specifically 
mentioned in the act, and if we are to 
be governed by a strict construction 
of the language contained in section 2, 
in all probability we would be forced 
to hold that the workin which .. . 
[the employee] was engaged at the 
time he received the injury complain- 
ed of would not be covered by the 
provision of the act,’ and allowed 
compensation on the basis of the act 
as a whole and its general purpose). 


[a] Employments held not within 
act because not arkiong those enumer- 
ated.—(1) Carpenter’s helper. Van 
Sweden v. Van Sweden, 230 N.W. 191, 
250 Mich. 238. (2) Lumbeting opera- 
tions. Provost v. St. Gabriel Lumber 
Co., 12 Que.Pr. 285. But see Pelletier 
v. Pronovost, 51 Que.Super. 97 (hold- 
ing that lumbering, carried on for the 
sole purpose of procuring an immedi- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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extrahazardous employments, no employment can be | 
treated as such, although it may be in fact hazardous 


ate maximum supply, and without re- 
gard to the integral preservation of 
the forest, is essentially industrial in 
its nature, and as such subject to the 
workmen's compensation act). (3) 
Retail dry goods and furniture busi- 
ness. Garment v. Charles Austin Co., 
25 Dom.L.R. 833, 34 Ont.L. 417, 9 Ont. 
W.N. 47. (4) ‘Woodchopping. Du- 
quette v. La Compagnie de Pulpe du 
La Megantic, 12 Que.Pr. 359. (5) 
Work in a woodyard. Novico v. E. B. 
Eddy Co., 12 Que.Pr. 319. 


so. Foret v. Paul Zibilich Co., 137 
So. 366, 18 La.App. 363; Republic 
Supply Co. v. Burnett, 19 P.(2d) 1067, 
162 Okl. 164; Evans v. State Indus- 
trial Commission, 18 P.(2d) 885, 161 
Okl. 288; Mobley v. Brown, 2 P.(2d) 
1034, 151 Okl. 167; Crawford v. State 
Industrial Commission, Do OMe Peet 5:05 
111 Okl. 265; Dingman v. Department 
of Labor & Industries, 288-P. 921, 
157 Wash. 336; Edwards v. Depart- 
ment of Labor & Industries, 262 P. 
973, 146 Wash. 266; Parker v. Pan- 
tages Theater Co., 254 P. 1083, 143 
Wash. 176. 


“The testers. « {is] whether the 
occupation has or has not been classi- 
fied as extrahazardous in law, no mat- 
ter what it may be in fact.’’ Parker 
v. Pantages Theater Co., 254 P. 1083, 
1085, 143 Wash. 176. 


“The claimant . . was em- 
ployed, that is, he was working; and 
there was some risk or. hazard con- 
nected with the work which he, was 
doing. However, in determining the 
question whether claimant 
was engaged in a ‘hazardous employ- 
ment’ in this case, we cannot consid- 
er the meaning of the words ‘hazard- 
ous employment’ in their ordinary use 
and meaning, but on the contrary we 
must look to see if the employment 
engaged in is one of the hazardous 
employments listed in the statute. 

This is so, because this stat- 
ute specifically names and designates 
those hazardous employments which 
are covered and compensable by its 
terms and provisions, and the claim- 
ant is not entitled to have any award 
whatever made him by the Industrial 
Commission, unless his injury arose 
out of, and in the course of his em- 
ployment in some business, or em- 
ployment covered by the act.” Evans 
v. State Industrial Commission, 18 P. 
(2d) 885, 886, 161 Okl. 288. 


{a] For example, ‘“‘we find an ad- 
mission in the record, the effect of 
which would tend to prove that oyster 
shucking, the business in which plain- 
tiff was engaged when injured, is in 
fact a hazardous occupation, and from 
what we know of its character, we are 
convinced that it is in fact hazard- 
ous; but its hazardous character is 
not sufficient to bring it within the 
scope of the Compensation Law. It 
must come within the specified trades, 
businesses, and occupations mention- 
ed in the act.” Foret v. Paul Zibilich 
Co., 137 So. 366, 367, 18 La.App. 363. 


81. I1l1—Singer Sewing Machine 
Co. v. Industrial Commission, 129 N. 
B. 771, 296 Ill..511; Fruit v. Indus- 
trial Board, 119 N.E. 931, 284 M11. 
154; Marshall v. City of Pekin, 114 
N.E. 497, 276 Ill. 187. 


La.—Foret v. Paul Zibilich Co., 137 
So. 366, 18 La.App. 363. 


N.Y.—Kender v. Reineking, 126 N. 
E. 713, 228 N.Y. 240; Maloney v. Levy 
& Gilliland Co., 163 N.Y.S. 505, 176 
App.Div. 470; Aylesworth v..Phcenix 
Cheese Co., 155. N.Y.S. 916, 170 App. 
Div. 34; Morris v. Muldoon, 177 N.Y. 
S. 673, 108 Misc. 143 [rev on other 
grounds 180 N.Y.S, 319, 190 App.Div. 
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Okl.—Oklahoma oer en Gas Cor- 
poration v. Hall, 26 P.(2d) 424, 166 
Okl. 99; Southwestern Cotton Oil Co. 
Vv. Spurlock, 26 P.(2a) 405, 166 Okl. 
97; Stayman v. McKellop, 25 P. (2d) 
701, 165 Okl. 183; Jones & Spicer v. 
McDonnell, 23 P. (2d) 701, 164 Ok. 
226; City of Duncan v. Ray,.2o (2d) 
694, 164 Okl. 205; City of Tulsa v. 
Hunt, 23 PB. (2a), 640, 164 Okl. 262; 
Frates v. State Industrial Commis- 
sion, 22 P.(2d) 905, 164 Okl. 60; Choc- 
taw Cotton Oil Co. v. Hall, 21 P. (2d) 
1059, 168 Okl. 288; Spivey & McGill 


Vv. Nixon, 21 P. (2d) 1049, 163 Okl. 
278; The Wardway, Inc., v. Garland, 
20) Pi(2d) 162," 620k!) 2785 > Rora- 


baugh-Brown Dry Goods Co. v. Math- 
ews, 20, P.(2d) 141, 162 Okl. 283; Re- 
public Supply Co. v. Burnett, 19 P. 
(2d) 1067, 162 Okl. 164; Términal 
Bldg. Co. v. Baker, 19 P.(2d) 368, 162 


OkKl. 106; Oklahoma Union Bus Ter- 
minal v. Stone, 18 P.(2d) 1057, 162 
Okl. 26; Great Atlantic & Pacific Tea 


Co. v. McHan, 18 P.(2d), 875, 162 Okl. 


8; Evans v. State Industrial Com- 
mission, 18 P.(2d) 885, 161 Okl. 288; 
Slick v. Boyett, 16 P.(2d) 237, 160 


Okl. 111; J. B. Herd Hardware Co. v. 
Kirby, 15 P. (2d) 8238, 160 Okl. 2; K. 
C. Auto Hotel v. Caughey, 14 P.(2d) 
1104, 159 Okl. 204; Crown Drug Co. 
v. Hofstrom, n2 P. (2a) 519, 158 Okl. 
27; Havens v. State Industrial Com- 
mission, 9 P.(2d) 988, 156 Okl. 160; 
Barr v. Burrus, 9 P.(2d) 924, 156 Okl. 
137; Covington Motor Co. v. Part- 
ridge, 8 P.(2d) 1097, 155 Okl. 266; 
Hasty Messenger Service v. McCart- 
ney, 8 P.(2d) 716, 155 Okl. 192; Brinks 
Express Co. v. Foster, 7 P.(2d) 142, 
154 Okl. 255; Exchange Bldg. Co. v. 
Wasson, 7 P.(2d) 460, 154 Okl. 193; 
Sunshine Food Stores v. Moorehead, 5 
P.(2d) 1066, 153 OkKl. 301; Mobley v. 
Brown, 2 P.(2d) 1084, 151 Okl. 167, 
83 A.L.R. 1014; Ferris v. Bonitz, 299 
P.. 4738, 149 Okl. 129; Gypsy Oil Co. v. 
Keys, 295 P. 612, 147 Okl. 148; Mash- 
burn v. City of Grandfield, 286 P. 789, 
142 Okl. 247; .Vanoy v. State Indus- 
trial Commission, 283 P. 555, 141 Okl. 
20; Crawford v. State Industrial Com- 
IMMISSLOM, |, Loe ee Oy rl the OL, G5 
Drumright Feed Co. v. Hunt, 217 P 
491, 90 Okl. 277. And see cases supra 
note 66 [k]. 


Wash.—Anderson vy. Department of 
Labor and Industries, 22 P.(2d) 879; 
Denny v. Department of Labor and 
Industries of State of Washington, 21 
P.(2d) 275, 172 Wash. 631; Sheldon v. 
State Department of Labor and In- 
dustries, 12 P.(2d) 751, 168 Wash. 
571; Dingman vy. Department of La- 
bor and Industries, -288 P. 921, 157 
Wash. 336; Edwards v. Department 
of Labor and Industries, 262. P. 973, 
146 Wash. 266;. Parker v. Pantages 
Theater Co., 254 P. 1083, 143 Wash. 
176; Amsbaugh v. Department of La- 
bor & Industries, Division of Indus- 
trial Insurance, 224 P. 18, 128 Wash. 
692; Collins v. Terminal Transfer Co., 
157 P. 1092, 91 Wash. 463; Remsni- 
der. v. Union Sav.,. ete., Co., 1540 Ps 
135, 89 Wash. 87; Guerrieri v. Indus- 
trial Ins. Commn., 146 P. 608, 84 
Wash. 266. See Barney v. Anderson, 
199 P. 452, 116 Wash. 352 (apparent- 
ly supporting rule, with reference to 
the work of operating a hay-baling 
machine on a farm). 


“The express mention of the oc- 
cupations embraced in the several 
groups of hazardous employments 
necessarily excludes employments not 
there mentioned.” Maloney v. Levy 
& Gilliland Co., 163 N.Y.S. 505, 507, 
176 App.Div. 470. To same. effect 
Aylesworth v. Phoenix Cheese Co., 155 
N.Y.S. 916, 170 App.Div. 34. 
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or extrahazardous,®° unless by the language of the act 
itself,®! or by a fair construction of the act in ques- 


[a] Employments held excluded 
because not named as hazardous or ex- 
trahazardous.—(1) ‘“‘Business of de- 
livering messages, parcels, or packag- 
es for hire.” Evans v. State Indus-. 
trial Commission, 18 P.(2d) 885, 886, 
161 Okl. 288. °(2) “Business of sell-- 
ing sewing machines, delivering and- 
setting them up in the purchasers’: 
places of business.” Singer Sewing 
Mach. Co. v. Industrial Commission, - 


129° NB. 1741, 9296 I 5 11) City, 
plumbing inspector. City of Tulsa v. 
Hunt, 23 P.(2d) 640, 164 Okl. 262 


(holding that ‘a person employed by 
a municipality as city plumbing in- 
spector is employed by the municipal- 
ity in its governmental capacity as 
distinguished from its corporate ca- 
pacity’). (4) City traffic Officer or 
policeman. City of Duncan v. Ray, 
23 P.(2d) 694, 164 Okl. 205. (5) Col- 
lection of notes and accounts for a 
garage. Covington Motor Co. v. Part- 
ridge, 8 P.(2d) 1097, 155 Okl. 266. (6) 
Collection of trash and garbage un- 
der contract with a city to haul and 
dispose of it and do the work of the 
city sanitary disposal department. 
Barr v. Burrus, 9 P.(2d) 924, 156 Okl. 
137. (7) Deliveryman and soda foun- 
tain man in a retail drug store. Hav- 
ens v. State Industrial Commission, 9 
P.(2d) 933, 156 Okl. 160. (8) Deliv- 
eryman for a drug store. Mobley v. 
Brown, 2, P.(2d) 1034, 151 Okl. 167, 
83 A.L.R. 1014. (9) Delivery of gas 
bills to consumers at their residences. 
Oklahoma Natural Gas Corporation 
Vv. Hall, 26 PB. (2a) 424, 166 Oki 99: 
(10) Delivery of newspapers. Ams- 
baugh v. Department of Labor and 
Industries, Division of Industrial In- 
Surance, 224 P. 18, 128 Wash. 692. 
(11) ‘Drivers of trucks connected 
[with hotels] in picking up bun- 
dles, going after supplies, etc.” Stay- 
man v. McKellop, 25 P.(2d) 701, 702, 
165 Okl. 188. (12) Driving an auto- 
mobile. K. C. Auto Hotel v. Caugh- 
ey, 14 P.(2d) 1104, 159 Okl. 204. (13) 
Driving employer’s automobile in col- 
lecting accounts for him. Vanoy v. 
State Industrial Commission, 283 P. 
555, 141 Okl. 20. (14) Driving one’s 
own automobile, in serving as a col- 
lector. Crawford v. State Industrial 
Commission, 239 P..575, 111 Okl. 265. 
(15). Employment ‘by pie retail drug 
store. Crown Drug Co. Hofstrom, 
WM EAL OKGL) Ya ans RN sabia) OKL. 27. (16) 
“Handy man.” Dingman v. Depart- 
ment of Labor and Industries, 288 P. 
9215, Lowe Washs-ooo., cla) “Tauling 
sacked grain from a standing freight 
ear to . [the employer’s] feed 
store with a wagon and team of hors- 
es.” Drumright Feed Co. v. Hunt, 217 
Pe 49 492) 90) ORM 2 To whe Help- 
er of the driver of an automobile 
truck. Collins v. Terminal Transfer 
Co., 157 P. 1092, 91 Wash. 463. (19) 
Hotels. Stayman v. McKellop, 25 P. 
(2d)> 701, 165° Oki. 183) (20) Janitor 
Work in a bus terminal. Oklahoma 
Union Bus Terminal. v. Stone, 18 P. 
(2d) 1057, 162 Okl. 26. (21) Janitor 
work in an office building. Terminal 
Bldg. Co. v. Baker, 19 F.(2d) 368, 162, 
OkKl1. 106; Exchange Bldg. Co. v. Was- 
son, 7 Pp. (2d), 460, 154 Okl. 193; Fer- 
ris v. Bonitz, 299 ex 473, 149 Ok1. 129. 
(22) Operation of a hand lift eleva- 
tor in a retail dry goods store. Rora- 
baugh-Brown Dry Goods Co. v. Math- 
ews, 20 P.(2d) 141, 146, 162 Okl. 283. 
(where the court said: “The word 
‘elevators’ named among the business- 
es and industries coming within the 
act, aceording to its placement, clear- 
ly means the business of operating el- 
evators, and does not refer to the 
employiment of a person to operate 
a freight, passenger, or other eleva- 
tor other than a business elevator’). 
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tion®2 it is declared so to be, or has been so classified 
by a board, commission, or department authorized to 
determine such classification.*? An act will not be ap- 
plied to an employment which it specifically exempts 
from its operation,®’* except where an employer en- 


(23) Operation of a retail grocery 
store. Great Atlantic & Pacific Tea 
Co. v. McHan, 18 P.(2d) 875, 162 Okl. 
8. (24) Owners or operators of mo- 
tor vehicles, authorized to operate as 
motor carriers for compensation. 
Southwestern Cotton Oil Co. v. Spur- 
lock, 26 P.(2d) 405, 166 Okl. 97; Jones 
& Spicer v. McDonnell, 23 P.(2d) 701, 
164 Okl. 226; Frates v. State Indus- 
trial Commission, 22 P.(2d) 905, 164 
Okl. 60; Choctaw Cotton Oil Co. v. 
Hall, 21 P.(2d) 1059, 163 Okl. 288, 
The Wardway, Inc., v.*°Garland, 20 
P.(2d) 162, 162 Okl. 278; Barr v. Bur- 
rus, 9 P.(2d) 924, 156 Okl. 137; Hasty 
Messenger Service v. McCartney, 8 
P.(2a) 716, 155 Okl. 192; Brinks Ex- 
press Co. v. Foster, 7 P.(2d).142, 154 
Okl. 255; Gypsy Oil Co. v. Keys, 295 
P. 612, 147 Okl. 148. (25) Oyster 
shucking. Foret v. Paul Zibilich Co., 
137 So. 366, 18 La.App. 363. (26) 
Plantation or farming operations. 
Thompson v. J. B. Levert Land Co., 
2 La.App. 159. (27) Playing baseball. 
Slick v. Boyett, 16 P.(2d) 237, 160 
Okl. 111. (28) Repairing of an au- 


tomobile. Kender v. Reineking, 126 
N.E. 713, 228 N.Y. 240. (29) “Retail 
coal dealer.’ Fruit v. Industrial 


Board, 119 N.EB. 931, 932, 284 Ill. 154. 
(30) Retail deliveryman for a_ retail 
department store. Spivey & McGill 
vy. Nixon, 21 P.(2d) 1049, 163 Okl. 278. 
(31) “Retail hardware business.” J. 
B. Herd Hardware Co. v. Kirby, 15 
P. (2d) 823, 824, 160 Okl. 2. (32) “Re- 
tail meat market.” Sunshine Food 
Stores v. Moorehead, 5 P.(2d) 1066, 
153 Okl.. 301. (33) “Retail mercan- 
tile establishments or businesses.” 
Rorabaugh-Brown Dry Goods Co. v. 
Mathews, 20 P.(2d) 141, 144, 162 Okl. 
283. (34) School teaching. Beeman 
v. Board of Education of Penn Yan, 
187 N.Y.S. 213, 195 App.Div. 357 [aff 
432° N.B. 914, 231 N.Y. 624].-° (85) 
Special policeman. Marshall v. City 
of Pekin, 114 N.E. 497, 276 Ill. 187. 
(36) Storage business. Republic Sup- 
ply Co. v. Burnett, 19 P.(2d) 1067, 162 
Okl. 164. (37) Town marshal or night 
watchman. Mashburn y. City of 
Grandfield, 286 P. 789, 790, 142 Okl. 
247 (where the court said: “It must 
be understood that in order for a 
night watchman to come within the 
act, the employment must be inci- 
dent to some one of the trades enu- 
merated in the law. . . . The pe- 
titioner os owas largely per- 
forming a government function; and 
the Legislature has not seen fit to 
include this class of employment 
within the operation of the Work- 
men’s Compensation Law’’). (38) 
Watchman. Anderson vy. Department 
of Labor and Industries, (Wash.) 23 
P.(2d) 879. 


{b] Group insurance of city em- 
ployees.—A workmen’s compensation 
act which relates only to hazardous 
employments, ‘while the employés 
[are] actually engaged in the service 
of the employer,’ does not, authorize 
the taking of a policy of group life 
insuranee by a city for its Officers 
and employees, and the incurring of 
liability therefor, where such insur- 
ance “is general: life and permanent 
Gisability insurance to the employé 
insuring him against loss from death 
or ‘such disability, irrespective of 
whether such death or disability oc- 
curred from any act in the course of 
his employment.” People ex rel. Ter- 
bush & Powell v. Dibble, 189 N.Y.S. 
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29 [aff 186 N.Y.S. 951, 196 App.Div. 
913, and 132 N.E. 901, 231 N.Y. 593). 


82. Uphoff v. State Industrial Bd., 
111 N.E. 128, 271 Il). 312, L.R.A.1916E 
329, Ann.Cas.1917D 1; Moore v. In- 
dustrial Acc. Fund, 259 P. 825, 80 
Mont. 136; Balcom y. Ellintuch & Yar- 
fitz, 166 N.Y.S. 841, 179 App.Div. 548; 
Lyon v. Windsor, 159 N.Y.S. 162, 173 
App.Div. 377; Tomassi v. Christensen, 
156 N.Y.S. 905, 171 App.Div. 284; 
Aylesworth y. Phoenix Cheese Co., 155 
N.Y.S. 916, 170 App.Div. 34. 


[a] “The rule of ejusdem generis 
(1) would prevent any general lan- 
guage to be extended beyond the spe- 
cial language used (Lantry v. Mede, 
at ENOYeS-833; 27 App: Div. 557 560); 
Peo. v. White, 72 N.Y.S. 91, 64 App. 
Div. 390, 392).” Aylesworth v. Phe- 
nix Cheese. Co., 155 N.Y.S.; 916, 170 
App.Div. 34,°36. (2) And ‘see supra 
note 66 [g]. 


[b] Occupation, of connty commis- 
sioner held not inherently hazardous 
and not one of the occupations enu- 
merated in the compensation act, nor 
of the same general character as any 
of those enumerated. Moore v. Indus- 
Meet Acc. Fund, 259 P. 825, 80 Mont. 


Construction of specific statutory 
provisions see infra §§ 80-118. 


83. Anderson v. Department of La- 
bor and Industries, (Wash.) 23 P.(2d) 
879; Sheldon vy. State Department of 
Labor and Industries, 12 P.(2d) 751, 
168 Wash. 571; Dingman y. Depart- 
ment of Labor and Industries, 288 P. 
921, 157 Wash. 336; Parker v. Pan- 
tages Theater Co., 254 P. 1083, 143 
Wash. 176; Collins v. Terminal 
Transfer ~Co:,: 157 P1092, 91° (Wash. 
463; Remsnider vy. Union Sav., etc., 
Co., 154 P. 135, 89 Wash. 87, Ann.Cas. 
1917D 40; Guerrieri v. Industrial Ins. 
Commn., 146 P. 608, 84 Wash. 266. 
See Barney v. Anderson, 199 P. 452, 
116 Wash. 352 (apparently supporting 
rule, with reference to the work of 
operating a hay-baling machine on a 
farm). 


[a] Illustrations.—(1) “Handy 
man.’ Dingman v. Department of 
Labor and Industries, 288 P. 921, 157 
Wash. 336. (2) Helper to a driver 
of an automobile truck. Collins v. 
Terminal Transfer Co., 157 P. 1092, 
91 Wash. 463. (3) Watchman. An- 
derson v. Department of Labor and 
Industries, (Wash.) 23 P.(2d) 879. 


[b] Authority with respect to oc- 
cupations not enumerated in act.— 
(1) Under a provision of a compensa- 
tion act that “if there be or arise any 
extrahazardous occupation or work 
other than those hereinabove enu- 
merated, it shall come under this act, 
and its rate of contribution to the 
accident fund . Shallbe . 
determined by the department herein- 
after created,” it was held that “if 
there be.or arise any such plainly 
hazardous occupation as to bring it 
under the act ; it would come 
under the act regardless of whether 
the [industrial insurance] Commis- 
sion so determined or not,’ and the 
commission has not the power to de- 
clare that an occupation not enumer- 
ated in the act is extrahazardous, “in 
any event not in the sense that it 
can be exercised and have the force 
of a legislative determination upon 
the question of occupations other than 
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gaged in such an activity is permitted to elect to come 
within the act.8° While an oceupation, business, or 
enterprise cannot come within a classification as ex- 
trahazardous unless it is so in fact,®® it need not be 


those specifically enumerated as be- 
ing extrahazardous.” State v. J. B. 
Powles & Co., 162 P. 569, 570, 94 
Wash. 416. (2) The power given to 
the industrial insurance commission 
under an amendment to such act de- 
claring that it ‘shall have power 
. . . to declare any extrahazardous 
occupation or work to be under this 
aet . is vastly different from 
the power to declare an employment 
not enumerated in the act as exira- 


hazardous to be  extrahazardous. 
eee The purpgse of the amend- 
ment was to . place or 


establish the power in the commis- 
sion to declare any such plainly ex- 
trahazardous occupation or work to 
be under the act, but not the power 
to declare or determine any employ- 
ment not enumerated in the statute 
as extrahazardous, and not plainly 
extrahazardous, to be extrahazardous, . 
in addition to the power to declare it 
to be under the act.” State v. Eyres 
Storage & Distributing Co., 198 PB. 399, 
392, 115 Wash. 682 (holding that a 
general storage and warehouse busi- 
ness is not so plainly extrahazardous. 
as to fall within the additional power 
conferred by the legislature upon the 
commission). (3) By a further 
amendment providing that ‘the di- 
rector of labor and industries through 
and by means of the division of in- 
dustrial insurance shall have power, 
after hearing to declare any 
occupation or work to be extrahazard- 
ous and to be under this. . . it 
is plain that. . the Legislature 
has expressly authorized the depart- 
ment after a hearing as provided by 
the statute, to find and declare any 
occupation not already included with- 
in the Workmen’s Compensation Act 
to be extrahazardous.”’ State v. 
Bayles, 209 P. 20, 22, 121 Wash. 215 
(holding further that ‘the statute au- 
thorized the department to find and 
decide that employees in retail fuel 
yards were engaged in extrahazard- 
ous occupations’). 


84. Blacker v. Oxford Paper Co., 
142 A. 776, 127 Me. 228; Sheldon vy. 
State Department of Labor and In- 
dustries, 12 P.(2d) 751, 168 Wash. 
571; McFadyen v. Canadian North- 
ern R. Co., (Alta.) 62 Dom.L.R. 632, 
[1921] 3 West.Wkly. 807. And see 
cases infra §§ 86, 92, 938. 


{a] MIiustrations.—(1) Assistant 
roadmaster, excluded as a member of 
the excluded class ‘maintenance of 
way employees.” McFadyen vy. Cana- 
dian Northern R. Co., (Alta.) 62 Dom. 
L.R. 632,. [1921] 3 West.Wkly. 807. 
(2) Driving of automobiles, exclusive 
of trucks. Sheldon v. State Depart- 
ment of Labor and Industries, 12 P. 
(2a) 751, 168 Wash. 571. (3) Loading 
pulp wood. Blacker vy. Oxford Paper 
Co., 142 A. 776, 127 Me. 228. 


[b] “Navigation b means of 
sails,” exempted from the Quebec act, 
does not include a schooner which, 
although equipped with sails, is regu- 
larly moved from one place to an- 
other by means of a tug, and never 
uses its sails. Quebec Salvage Co. v. 
Dallaire, 26 Que.K.B. 253. 


Domestic or household employment 
see infra § 86. 


Farm laborers see infra §§ 92, 93. 
85. Sew infra §§ 127-156. 


86. Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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extrahazardous per se.87 


The amendment of an act so as to inelude a par- 
ticular employment as hazardous makes it evident 
that such work was not included within the terms of 
the act prior to the amendment,°® and indicates the 
legislative view that it had not previously been made 
A section of an act enumerating the 
hazardous employments to which it shall apply, and 
declaring that it amends a corresponding section of a 


hazardous.°®° 


769, 282 Ill. 316 (holding further that 
‘it is not to be deemed and held ex- 
trahazardous if it cannot truly be 
said to be extrahazardous, or even 
hazardous, to the employees therein 
engaged”). 


87. Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
769, 282 Ill. 316 (holding that “it is 
sufficient if the occupation, business, 
or enterprise be extrahazardous only 
when carried on or conducted under 
the conditions and surroundings men- 
tioned in the statute’). See Bowman 
Dairy Co. v. Industrial Commission, 
126 N.E. 596, 292 Ill. 284 (holding to 
similar effect). 


[a] Thus “the mere conducting of 
a hospital for treating injured and 
sick persons .-. . is not, of itself, 
extrahazardous, yet a hospital is 
named in the statute as one of the 
enterprises which may become extra- 
hazardous when it is conducted” ina 
seven story building containing ma- 
chinery subject to city ordinances. 
Hahnemann Hospital v. Industrial 
Board of Illinois, 118 N.E. 767, 769, 
282 Ill. 316. 


ss. Sole v. Kindelberger, 114 S.E. 
151, 91 W.Va. 603. 


[a] Thus a schedule of industries, 
for rating purposes, including 
“structural work on buildings over 
three stories in height, not otherwise 
specified’ does not exempt structural 
work on buildings of three or less 
stories in height from the operation 

of” the act. Sole v. Kindelberger, 114 
S.E. 151, 152, 91 W.Va. 603. 


89. Kammer v. Hawk, 117 N.E. 576, 
221 N.Y. 378 [rearg den 118 N.E. 1064, 
222 N.Y. 585]; Tillburg v. McCarthy 
& Townsend, 166 N.Y.S. 878, 179 App. 
Div. 593; Pardy v. Boomhower Gro- 
cery Co., 164 N.Y.S. 775, 777, 178 App. 
Div. 347; Grasell v. Broadhead, 162 
N.Y.S. 421, 175 App.Div. 874; 
v. Murdter, 161 N.Y.S. 661, 174 App. 
Div. 764. 


“Butter making is one of the great 
industries of the state. It would seem 
that had the Legislature intended to 
include itas a hazardous employment, 
it would not have left the matter to 
conjecture or argument.” Pardy v. 
Boomhower Grocery Co., supra. 


90. Pardy v. Boomhower Grocery 
Co., supra; Grasell v. Broadhead, 162 
N.Y.S. 421, 175 App.Div. 874. 


91. 
State Industrial Commission, 
929, 85 Okl. 248. 


92. Clement v. Minning, 145 A. 485, 
157 Md. 200. 


Insurance obtained as affecting re- 
lation of employer and employee see 
infra § 171. 

Insuring of liability as election to 
be bound see infra. § 145 note c [a]. 


93. U.S.—Southern Pacific Co. v. 


Southwestern Grocery Co. v. 
205 P. 


A section classifying the 
industries subject to the act and dividing them into 
schedules, according to the degree of hazard, for 
rating purposes, does not have the effect of exempt- 
ing industries from the operation of the act.8& 


Pietha: 
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Locke, 1 F.Suppl. 992. 


Minn.—Hebranson Vv. Fairmont 
Creamery, 245 N.W. 138, 187 Minn. 
260; Peterson v. Farmers’ State Bank 
of Eyota, 230 N.W. 124, 180 Minn. 40; 
Greischar y. St. Mary’s College, 222 
N.W. 525, 176 Minn. 100. 


N.Y.—Cohen v. Rosalsky, 246 N.Y. 
S. 299, 230 App.Div. 604 [aff 177 N.E. 
177, 256 N.Y. 649]; Lyon v. Windsor, 
159 N.Y.S. 162, 173 App.Div. 377; 
Gleisner y. Gross & Herbener, 155 N. 
Y.S. 946, 170 App.Div. 37, 41. See 
Larsen v. Paine Drug Co., 112 N.E. 
275, 218 N.Y. 252, 256 [quot Sanigan 
v. Town of Saugerties, 167 N.Y.S. 
654, 656, 180 App.Div. 227 (aff 119 N. 
BH. 1053, 226 N.Y. 685), and Fogarty v. 
National Biscuit Co., 116 N.E. 346, 221 
N.Y. 20] (where the court said that, 
while it was “‘not necessary to attempt 
to lay down a final and universal rule 
on that subject, we feel perfectly se- 
cure, however, in holding that where, 
as in this case, an employee is injured 
while performing an act which is 
fairly incidental to the prosecution 
of a business and appropriate in car- 
rying it forward and providing for its 
needs, he or his dependents are not 
to be barred from recovery because 
such act is not a step wholly em- 
braced in the precise and character- 
istic process or operation which has 
been made the basis of the group in 
which employment is claimed’’); Maz- 
zarisi v. Ward & Tully, 156 N.Y.S. 
964, 170 App.Div. 868 (where it was 
held that, where an employee was en- 
gaged in driving sheet piling, it was 
immaterial that, at the moment of in- 
jury, he was performing an act more 
approximately incident to the making 
of the piling than to the driving). 


Pa.—Matis v. Schaeffer, 113 A. 64, 
270 Pa. 1413; Bucher v. American 
Fruit Growers’ Co., 163 A. 33, 107 Pa. 


Super. 399; Geary v. Martin, 101 Pa. 
Super. 311. 

Eng.—Jacques v. Alexandra, [1921] 
2-A.C. 339;. Reid v. British & Irish 


Steam Packet Co., [1921] 2 K.B. 319. 


Alta.—In re Dilley & Canadian Pac. 
R. Co., [1924] 2 West.Wkly. 377. 


See Bates v. Shaffer, 185 N.W. 779, 
780, 216 Mich. 689 (holding that “it is 
. the character of the work it- 
self, which. determines the class of 
the employment’); Shafer v. Parke 
Davis & Co., 159 N.W. 304, 305, 192 
Mich. 577 (where it is said that the 
statute classifies the employee “by 
the kind of work he, himself, is em- 
ployed to do’’). 


“The applicability of the enumera- 
tions or definitions of ‘employments’ 
deemed entitled to the protection of 
the statute is of course not to be de- 
termined narrowly and constrainedly, 
but rather in the reasonable and com~ 
mon’ sense manner essential to the 
vitality of the operation of the stat- 
ute. If an employee is hired for work 
falling exclusively or predominantly 
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prior act, repeals a provision of that section provid- 
ing that “if there be or arise any hazardous occupa- 
tion or work other than those hereinabove enumer- 
ated it shall come under this act,” which provision is 
omitted from the later act.°1 


Insurance obtained by a person building a home 
against claims under the compensation law by those 
employed cannot extend the scope of the aet nor ere- 
ate a liability which the law does not impose.®? 


_ [§ 75] B. Tests of Nature of Employment—1. In 
General. The test of the nature of employment is by 
some decisions held to be the ordinary or predomi- 
nating nature of the employee’s duties,®* and not the 


within one or more of the enumerated 
occupations, his right to compensa- 
tion for injury in the course of his 
employment cannot fairly be made to 
hinge on a finding that he was, at 
the moment of injury, engaged in an 
act clearly constituting the direct 
doing of work named in the act. The 
painter’s right to compensation for 
injury sustained at his daily trade 
does not depend on a showing that 
he was at the moment applying a 
brush, mixing paints, or mounting a 
scaffold. If an employee’s duties are 
exclusively or predominantly within 
an enumerated employment or em- 
ployments, and he is injured while 
doing work fairly within the scope 
of the ordinary and accustomed ful- 
fillment of such duties, he has a 
rightful claim, even though the par- 
ticular act he was doing when mis- 
hap befell him would not, of and by 
itself, ordinarily be described by the 
use of phraseology contained in the 
statute or as the doing of work enu- 
merated in the statute. To hold other- 
wise would defeat the fair purpose 
of the law, and make its operation 
hinge and its benefits depend on 
harsh, arbitrary and unworkable dis- 
tinctions which would _ inevitably 
paralyze its practical workings. 
Where, however, as apparently here, 
the employee’s ordinary duties and 
accustomed scope of activities do not 
come exclusively or predominantly 
within the category of enumerated 
employments, and only casually and 
incidentally does he do work fairly 
falling within that category, his right 
to remuneration must hinge on a find- 
ing that he sustained injury while 
actually and momentarily doing work 
named in the statute. If the employ- 
er shows that the employee was not 
so engaged when he met with injury, 
he is not entitled to reimbursement 
under the statute, even though he at 
times did work embraced within the 
statute.” Gleisner v. Gross & Herben- 
er, 155 N.Y.S. 946, 170 “App.Div. 37, 41. 


[a] MWlustrations.—(1) An em- 
ployee whose principal duty is to sell 
women’s clothing is not engaged in 
a “hazardous occupation,” within the 
meaning of the workmen’s compen- 
sation law (Consol. L. c. 67) § 2 group 
38, merely because, in the course of 
his duty as salesman, he incidentally 
goes to the factory to obtain com- 
pleted garments. Lyon v. Windsor, 
159 N.Y.S. 162, 173 App.Div. 377. (2) 
The master of a steam tug is not en- 
gaged in “an employment by way of 
manual labor,’ where the substantial 
nature of his employment is other 
than manual labor, although his work 
includes various kinds of such labor. 
Jacques v. re es [1921] 2, ASG: 
Sau (33)) station agent is not a 
manual tnoree within Workmen’s 
Compensation Act (1908) e¢ 12, al- 
though his duties involve some manu; 
al labor, the main parts of his duty 
not being manual Jlabor. In re Dilley 
& Canadian Pac. R. Co. (Alta.) 
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nature of the employer’s business,®* nor of the par- 


ticular work in which the employee 


time of the injury,®® while by other decisions it is 
held to be the character of the work in which the em- 
ployee is engaged at the time of the injury,®® if it is 
not outside the scope of his employment,®’ and still 
others hold that it is the nature of the employer’s 
business or occupation,®® and not the nature of the 
employee’s work or duties,®® nor of the particular 
work in which he was engaged when injured.? It has 
been broadly held that whether the right to compen- 


sation is determined by the general 


of the employer or by the character of business in 
which the employee is engaged at the time of the in- 
jury depends entirely upon the intent of the statute 
In any event, the na- 


which determines the right.? 
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is engaged at the 


chinery. 
or usual business 


‘ture of the employment must be determined by the 


[1924] 2 West.Wkly. 377. 


[b] Longshoreman.—(1) Under 
the Longshoremen’s and Harbor 
Workers’ Compensation Act, where 


an employee “was regularly employ- 
ed, classified, and paid as a longshore- 
man . . . compensaticn is not to 
be denied because, at the time of his 
death, he was temporarily performing 
some incidental service other than 
that ordinarily performed by a. long- 


shoreman.” Southern Pac. Co. v. 
Locke, 1 F.Suppl. 992. (2) Long- 
shoremen’s and Harbor Workers’ 


Compensation Act generally see su- 
pra § 59. 

{c] Style or title of employee im- 
material—‘“‘The real test . . . is 
whether the substantial nature of 
the employment was or was not 
manual labor, irrespective of the 
style or title given to the employee, 
except in so far as such style or title 
might be taken to indicate the nature 
of the employment.” In re Dilley & 
Canadian Pac. R. Co., (Alta.) [1924] 
2 West.Wkly. 377, 381. 


94. Bates v. Shaffer, 185 N.W. 
779, 216 Mich. 689; Shafer v. Parke, 
159 N.W. 304, 192 Mich. 577. 


95. Southern Pacific Co. v. Locke, 
1 F.Suppl. 992; Matis v. Schaeffer, 
113 A. 64, 270 Pa. 141; Bowser v. 
Milliron Const. Co., 93 Pa.Super. 34. 


96. Ill—Board of Education of 
Dist. No. 4, Town 12, v. Industrial 
Commission, 178 N.E. 875, 346 Ill. 505; 
Mattoon Clear Water Co. v. Indus- 
trial Commission, 126 N.E. 168, 291 


il. 487; Fruit v. Industrial Board, 
119 N.E. 931, 284 Ill. 154. 
Ind.—Fleckles v. Hille, 149 N.E. 
915, 83 Ind.App. 715. 
N.Y.—Kender v. Reineking, 126 N. 
WH. 713, 228 N.Y. 240; Schmidt v. 
Berger, 116 N.H. 382, 221 N.Y. 26; 


Balk v. Queen City Dairy Co., 172 N. 
Y.S. 471, 184 App.Div. 631; McCabe 
vy. Brooklyn Heights R. Co., 162 N.Y. 
Sei cA ppsDiy. LOG LS eeneasters 
line v. Gillen, 169 N.Y.S. 345, 346, 182 
App.Div. 105 (holding that an em- 
ployee injured while engaged in the 
nonhazardous employment of split- 
‘ting or chopping wood is not brought 
within the statute as being engaged 
in the hazardous employment of oper- 
ating a vehicle by the fact that “he 
or some one else may at some future 
time be called upon to load [the 
wood] in a wagon and deliver [it] to 
customer’’). 


Okl.—Terminal Oil Mill Co. v. Wil- 
gon, '25- P.(2d) 294, 165 Okl. 1038; 
‘Crown Drug Co. v. Hofstrom, 12 P. 
(2d) 519, 158 Okl. 27; Petroleum 
@hemical Corp. v. State Industrial 
Gommission, 6 P.(2d) 775, 154 Okl. 67, 


_ 


See Okmulgee Democrat Pub. Co. v. 
State Industrial Commission of Okla- 
homa, 206 P. 249, 86 Okl. 62 (appar- 
ently supporting rule). 


Wash.—Denny v. Department of 
Labor and Industries of State of 
Washington, 21 P.(2d) 275, 172 Wash. 
631; Sheldon v. State Department of 
Labor -and Irdustries, 12 P.(2d) 751, 
168 Wash. 571; Replogle v. Seattle 
School’ Distii Nos 10047 B. 2196.) (84 
Wash. 581. 


Compare Croteau v. Victoriaville 
Furniture Co; 40 Que-Super, 44 
(where a workman was injured while 
repairing the roof of a furniture fac- 
_tory at which he was employed, and 
was held not to have been engaged in 
the work of building). 


{a] hus, a truck driver whose 
ordinary occupation.is nonhazardous 
is within the act, where he is injured 
while, under orders from his superior, 
engaged in the installation of a dy- 
namo, a hazardous employment. Re- 
plogle v. Seattle School Dist. No. 1, 
147 P. 196, 84 Wash. :581. 


Necessity that injury be connected 
with hazard see infra § 398. 


97. Replogle v. Seattle School Dist. 
No. 1, supra. 


98. Illinois Publishing and Print- 
ing Co. v. Industrial Commission, 132 
N.E. 511, 299 Ill. 189; Kern vy. South- 
port Mill, 151 So. 19, 174 La. 432 [rev 
136 So. 225, 19 La.App. 338]; Shipp v. 
Bordelon; .94. So... 399," 152. La. 795; 
Dewey v. Lutcher-Moore Lumber Co., 
92 So. 12738) W51 La. 672%) .Pregre v. 
Kratzer, (La.App.) 148 So.:271; White 
v. Equitable Real Estate Co., 139 So. 
45, 18 La.App. 714; Wright v. Louisi- 
ana Ice and Utilities Co., 129 So. 436, 
14 La.App. 621; Dartez v. Sterling 
Sugars, 7 La.App. 414; Jackson v. 
Young, 6 La.App. 854; Mackey v. Ful- 
lerton Naval Stores Co., 4 La.App. 
43; Boucher v. Laliberte, 61 Que.Su- 
per. 105; Ricker v. Imperial Tobacco 
Co., 60 Que.Super. 208; Ladouceur v. 
Aird, 52 Que.Super. 62, 35 Dom.L.R. 
615. But see Powell v. Spencer Bros., 
5 La.App. 218, 219 (holding that ‘the 
nature of the employment, whether 
hazardous or non-hazardous, must be 
considered with relation to . . . 
[the employee’s] employment rather 
than with relation to the work which 
[the employer] had undertak- 


en’). 

99. Shipp v. Bordelon, 94 So. 399, 
152 La. 795; Dewey v. Lutcher-Moore 
Lumber Co,, 92 So. 2738, 151 La. 672; 
White v. Equitable Real. Estate Co., 


139 So. 45, 18 La.App. 714; Wright v. 
Louisiana’ Ice and Utilities Co., 129 
So. 436, 14 La.App. 621; Dartez v. 


Sterling Sugars, 7 La.App. 414; Rick- 
er v. Imperial Tobacco Co., 60 Que. 
! Super. 208; Ladouceur.v. Aird, 52 


‘ment 


[§§ 75-77 


employee’s work, and not by the contractual or ¢ollo- 
quial characterization of his duties or position.? 


[§ 76] 2. Degree of Hazard. Degree of hazard 
alone is not the test as to whether an occupation is 
extrahazardous;* thus, the fact that there are more 
hazardous occupations is no reason for declaring that 
a particular business is not extrahazardous within 
the terms of the statute.® 


[§ 77] 3. With Reference to Power-Driven Ma- 
Where the operation of power-driven ma- 
chinery in the place of employment is relied on as 
the basis of a claim that the employment is hazard- 
ous, the fact that the employee when injured was not 
actually engaged in the operation of such machin- 
ery,® or in the operation of the power used,’ will not 


™~ 


Que.Super. 62, 35 Dom.L.R. 615. But 
see Powell v. Spencer Bros., 5 La.App. 
218 (set out supra note 98).° 


1. Illinois Publishing and Printing 
Co. v. Industrial Commission, 132 N. 
EB. 511, 299 Ill. 189; Kern v. Southport 
Mill, 141 So. 19, 174 La. 432 [rev 136 
So. 225, 19 La.App. 338]; Tregre v. 
Kratzer, (La.App.) 148 So. 271; Jack- 
son y. Young, 6 La.App. 854; Mackey 
v. Fullerton Naval Stores Co., 4 La. 
App. 43; Boucher v. Laliberte, 61 Que. 
Super. 105. 


“The act does not concern itself 
with the question as to whether or 
not the services in which the em- 
ployee happens to be engaged at the 
time he receives an injury, be ‘haz- 
ardous’ or perilous.” Mackey v. Ful- 
lerton Naval Stores Co., 4 La:App. 
43, 465. To same effect Tregre_ v. 
Kratzer, (La.App.) 148 So: 274, 0274. 


2. Anderson v. Last Chance Ranch 
Co., 228 P. 184, 63 Utah 551. 


3. Gleisner v. Gross & Herbener, 
155 N.Y.S. 946, 170 App.Div. 37. 

4. Scully v. Industrial Commis- 
sion of Illinois, 120 N.E. 492, 284 Til. 
567. 

5. Scully v. Industrial Commission 


of Illinois, supra. 


6. Casey v. Frank Jones Brewing 
Co., 104°A. 454, 79 N.H. 42; Morin v. 
Nashua Mfg. Co., 103 A. 312, 78 N.H. 
567; Lee Way Stage Lines v. Sim- 
mons, 26 P.(2d) 905, 166 Okl. 203; 
Pawnee Ice Cream Co. v. Price, 23 P. 
(2d) 168, 164 Okl. 120; Sunshine Food 
Stores v. Moorehead, 5 P.(2d) 1066, 
153 Okl. 301; Eckhardt v. Jones’ Mar- 
ket, 209 P. 470, 105 Or. 204. See Pekin 
Cooperage Co. v. Industrial Board of 
Tllinois, 115 N.E. 128, 277 Ill. 53 
(holding that, where a blacksmith 
shop is operated in connection with 
the remainder of the plant, and a 
blacksmith working therein is re- 
quired, in going to and from his work 
and-to the office to receive his pay, to 
pass through a room in which power- 
driven machinery is used, he is within 
the compensation act, as against 
a contention that the injury must be 
sustained in connection with and _ in- 
cident to some hazardous employ- 
in which the employee is en- 
gaged); Board’ of Com’rs of Okmulgee 
County v. State, 201 P. 998, 1000, 83 
Okl. 48 (holding that “the compensa- 
tion provided for injured workmen in 
the various hazardous employments 
specifically mentioned in the act is not 
confined to the employee operating the 
machinery, but applies to any em- 
ployee regardless of any direct con- 
nection between the nature of the 
work of such employee and the ma- 
chinery’’). 


7. Pawnee Ice Cream Co. v. Price, 
23 P.(2d) 168, 164 Okl. 120. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 77-78] 


of itself relieve of liability, nor will the facet that 
the injury did not arise out of, and in the course of, 
the operation of such machinery;® likewise, where 
proximity to such machinery is relied on, proximity 
at the time of the accident is not required,® and the 
employee, if exposed to such proximity, may recover 
even though his injury was not caused by a danger- 


ous machine.?° 


[§ 78] C. Different Employments under Same 
Hazardous and Nonhazardous Employ- 


Employer; 


8. Sunshine Food Stores v. Moore- 
head, 5 P.(2d) 1066, 153 Okl. 301. 


9. Casey v. Frank Jones Brewing 
Co., 104 A. 454, 79 N.H. 42; Morin-v. 
Nashua Mfg. Co., 103 A. 312, 78 N.H. 
567. 


10. White v. Boulia-Gorrell Lum- 
ber Co., 161 A. 801, 85 N.H. 543. 


ll. Necessity that injury be con- 
nected with hazard see infra § 398. 


12. Cal.—Miller & Lux, Inc., v. In- 
dustrial Accident Commission of Cali- 
fornia, 178 P. 960, 179 Cal. 764, 7 A.L. 
R291 


Ga.—Ballard v. Butler, 166. S.E. 220, 
45 Ga.App. 837. 


Tll.—Peterson v. Industrial Com- 
mission, 146 N.E. 146, 315 Ill. 199; 
Davis v. Industrial Commission, 130 
INVEaoodss 200 le 290th RAR, Raise 
O’Brien v. Chicago City Ry. Co., 127 
N.E. 389, 293 Ill. 140; Compton vy. In- 
dustrial Commission, 122 N.E. 872, 288 
Ill. 41; Sanitary District of Chicago v. 
Industrial Board of Illinois, 118 N.B. 
475, 282 Ill. 182; Chicago Dry Kiln 
Co. v. Industrial Board, 114 N.E. 1009, 
276 Till. 556, Ann.Cas.1918B 645; 
Marshall v. City of Pekin, 114 N.E. 
PE y Glee Af aed 1) b Wee a oy Vaughan’s Seed 
Store v. Simonini, 114 N.E. 163, 275 Ill. 
477, Ann.Cas.1918B 713. 


Ind.—Marietta v. Quayle, 137 N.E. 
61, 79 Ind.App. 9; Hanna v. Warren, 
foo NOES 47 Ind: App..1. 


Iowa.—Oliphant v. Hawkinson, 183 
bee 805, 192 Towa 1259, 33 L.R.A. 
Ue 


La.—Shipp v. Bordelon, 94 So. 399, 
152 La. 795;,..Moritz. v..K. C: S. Drug 
Co., (App.) 149 So. 244; Lay v. Pugh, 
119 So. 456, 9 La.App. 183. 


Me,.—Paradis’ Case, 142 A. 863, 127 
Me. 252; Oxford Paper Co. v. Thayer, 
119 A. 390, 122 Me.'201. 


Mass.—Armburg v. Boston & M. R. 
R., 177 N.E. 665, 276 Mass. 418, 80 A.L. 
R. 1408 [cert gr 52 S.Ct. 44, 284 U.S. 
609, 76 L.Ed. 521, aff 52 S.Ct. 336, 285 
U.S. 334, 76 L.Ed. 729]; In re Keaney, 
104 N.E. 438, 217 Mass. 5. 


Mich.—Bayer v. Bayer, 
109, 191 Mich. 423. 


Minn.—Walker v. Wading, 230 N.W. 
274, 180 Minn. 49; Greischer v. St. 
Mary’s College, 222 N.W. 525, 176 
Minn. 100; Durrin v. Meehl, 204 N.W. 
22, 163 Minn. 325. 


N.Y.—In re Sickles, 156-N.Y.S. 864, 
171 App.Div. 108; Gleisner v. Gross, 
155 N.Y.S. 946, 170 App.Div. 37. See 
Kohler v. Frohmann, 153 N.Y.S. 559, 
560, 167 App.Div. 533 (where it is 
said: ‘‘The position most favorable 
to the employer is that a part of his 
business might fall within the hazard- 
ous employment and a part not’). 


. Okl.—Lee Way Stage Lines v. Sim- 
mons, 26 P.(2d) 905, 166 Okl. 203; 
Southwestern Cotton Oil Co. v. Spur- 
lock, 26 P.(2d) 405, 166 Okl. 97; Stay- 
man v. McKellop, 25 P.(2d) 701, 165 
Okl. 183; Ingram Drug Co. v. O’Brien, 
23 P.(2d) 642, 164 Okl. 228; Crown 


158 N.W. 
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ments in Same Business.** 
duct different departments or types of business some 
of which are within the compensation act and some 
of which are not,!? or distinct businesses as to some 
of which, under an elective act, he may elect to come 
under the terms of the act, and as to others of which 
he may elect not to be governed by the act.*? But an 


% 
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An employer may con- 


employer cannot subscribe to an act as to one part, 
and remain a nonsubscriber as to the rest, of a busi- 


Drug Co. v. Hofstrom, 12 P.(2d) 519, 
158 Okl. 27; Sunshine Food Stores 
v. Moorehead, 5 P.(2d) 1066, 153 Okl. 
301; Oklahoma Pub. Co. v. Molloy, 294 
P. 112, 146 Okl. 157; Drumright Feed 
Co. v2 Hunt, 217) Pi,.491,590 OL 42,773 
Southwestern Grocery Co. v. State In- 
dustrial Commission, 205 P. 929, 85 
Okl. 248 


Pa.—Warner v. Longstreth, 164 A. 
806, 108 Pa.Super. 124; Strunk v. Kel- 
ler, 75 Pa.Super. 462. 


Tenn.—Robinson v. Stockley, 61 S. 
W.(2d). 677, 166 Tenn. 380. 


Tex.—Fideélity Union Casualty Co. 
v. Carey, (Commn.App.) 55 S.W.(2d) 
795 [aff (Civ.App.) 38 S.W.(2d) 169]; 
Eastern Texas Electric Co. v. Woods, 
(Civ.App.) 230 S.W. 498. 


Utah.—Ocean, Accident & Guarantee 
Co. v. Industrial Commission of Utah, 
256 P. 405, 69 Utah 473; Anderson 
v. Last Clear Chance Co., 228 P. 184, 
63 Utah 511. 


Wash.—Amsbaugh v. Department 
of Labor & Industries, Division of 
Industrial Insurance, 224 P. 18, 128 
Wash. 692. 


Wis.—Vandervort Va Industrial 
Commission of.. Wisconsin, 234 N.W. 
492, 203 Wis. 362; Sturman v. Indus- 
trial Commission of Wisconsin, 232 N. 
W. 864, 234 N.W. 494, 203 Wis. 190. 


Que.—Caron v. Imperial Oil Co., 54 
Que.Super. 394. 


And see cases infra notes. 17, 22, 23. 


“Tt is not required, under our law, 
that the business of the employer 
must be exclusive, for one may have 
a dozen trades, businesses, or occupa- 
tions.’’ Shipp v. Bordelon, 94 So. 399, 
400, 152 La. 795. 


“It is not required by the Work- 
men’s Compensation »Act that one 
shall: be exclusively engaged in one 
of the hazardous occupations enumer- 
ated in the act to make him liable for 
compensation. A man may engage in 
two kinds of business—one not with- 
in the Workmen’s Compensation Act 
and the other may be within the act 
because it’is extrahazardous.”’ Peter- 
son v. Industrial Commission, 146 N.E. 
146, 157, 315 Ill. 199. To same effect 
Davis v. Industrial Commission, 130 
NiE. 333, 334,°297 Ill. 29, 15 ALR. 732. 


“An employer, conducting some 
business within the jurisdiction of the 
general court and other business out- 
side that jurisdiction, may insure un- 
der:the act with respect to his em- 
ployees in the part of his business 
within that jurisdiction and secure 
with respect to them all the benefits 
of the act unaffected by the circum- 
stance that he continues to conduct 
the part’ of his business outside that 
jurisdiction without such insurance; 


‘and-he may’continue to conduct this 


latter part:of his business under the 
principles of legal obligation govern- 


jing-»it, free from any effect flowing 


from insurance under the act.as to the 
ether part of his business conducted 
within the jurisdiction of the general 
court. It is an implied condition of 


ness which is in substance and effect conducted as 
one business.1* The fact that an employer is engaged 


all statutes that they are intended to 
be operative only within the jurisdic- 
tion of the legislative body enacting 
them.” Armburg v. Boston & M. R. 
Co., 177 N.E. 665, 669, 276 Mass. 418 
[cert gr 52 S.Ct. 44, 284 U.S. 609, 76 
I. Ed. 521 (aff 52-S.Ct. 336, 285 U.S: 
334, 76 L.Ed. 729)]. 


[a] Thus (1) “a person engaged in 
farming is not thereby precluded from 
engaging in some other business at 
the same time, and the Work- 
men’s Compensation Act may apply 
to his employees in the latter busi- 
ness, and not to those in’ the former.” 
Marietta v. Quayle, 137 N.E. 61, 79 
Ind.App. 9. (2) An employer may at 
the same time be engaged both in 
farming, an exempted occupation, and 
sawmilling (Peterson v. Industrial 
Commission, 146 N.E. 146, 315 Ill. 199; 
Robinson v. Stockley, 61 °S.W.(2d) 
677, 166 Tenn. 380), (3) or in' farming 
and mining (Hanna v. Warren, 133 N. 
E. 9, 77 Ind.App. 1; Robinson v. Stock- 
ley, Supra), (4) or in farming and 
commercial threshing (Walker v. 
Wading, 230 N.W. 274, 180 Minn. 49): 
(5) <A railroad may be engaged both 
in interstate commerce, as to which it 
is not within the-state compensation 
act, and in intra-state commerce, as 
to which it is. Armburg v. Boston 
& M. R. R., 177 N.E. 665, 276 Mass. 
418 [cert gr 52 S.Ct. 44, 284 U.S. 609, 
76 L.Ed. 521 (aff 52 8.Ct. 336, 285 U. 
S. 334, 76 L.Ed. 729)]. And see supra 
§ 51. (6) “The fact that the employ- 
er may have been'engaged in a sepa- 
rate and distinct enterprise, viz.; 
hauling equipments to the oil field on 
motor trucks, in which business he 
had taken insurance against injuries 
to employees [does not] affect his 
baspness of running a_ feed store 

. [or] bring it within the mean- 
ing of the Workmen’s Compensation 
Law; the feed store enterprise .hav- 
ing no connection with the motor 
truck lines into the oil fields.””. Drum- 
right Feed Co. v.,Hunt, 217 P. 491, 
492, 90 Okl. 277. 


[b] Rule applied toa city. O’Brien 
v. Chicago City Ys Go., 127 .N.E. 389, 
293 Ill. 140. 


13. See infra § 263. 


1422 Innere (Cox 114) (NAB 28159 295 
Mass. 220 [ex pl Armburg vy. Boston 
& M. R. R., 177 Ni BE. 665,-276 Mass. 
418, 80 A.L.R. 1408: (cert gr 52 S.Ct. 
44,284 U.S: 609,'76 L.Ed. 521, aff 52 
S.Ct. 336, 285.U.S. 234, 76 L. Bd. 729)]). 


fa] Thus, where a corporation is 
both a manufacturer of, and a dealer 
in, shoes, and is a subscriber and in- 
surer under the compensation act, the 
business of conducting the retail Store 
is under the act, since ‘‘one-employer 
is conducting under a single general 
administration the business of manu- 
facturing, jobbing at the factory, and 
selling at retail in the factory and in 
stores,” and ‘“‘the circumstance that 
at the retail stores are sold other 
shoes and’ rubbers besides’ those 
manufactured at the factory does not 
render the retail stores’ a business 


‘separate from -the’ generals business 


which is carried on as a unit made 
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in an exempted occupation does not relieve him of lia- 
bility for injuries sustained in another business or 
department conducted by him which is within the 
act;1° conversely, the fact that he is engaged in an 
occupation which is within the act ereates no liabil- 
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ity as to injuries sustained in another business or 
department conducted by him which is not within the 
act.1® An employee whose employment is dual may 
be within the act in so far as he acts in one capacity, 
and outside it in so far as he acts in another;'* thus 


up of numerous parts.” In re Cox, 
114 N.E. 281, 282, 225 Mass. 220. 


[b] Rule limited.—‘‘We do not in- 
clude within the scope of this decision 
transportation companies carrying on 
interstate commerce and in this re- 
gard wholly subject to the acts of 
Congress, . but subject to state 
law as to intrastate business, nor 
those conducting two wholly different 
and distinct kinds of business quite 
disconnected with each other in 
place, nature and management. Such 
eases, if and when they arise, are to 
be considered on their own merits.” 
are Cox, 114 N.E. 281, 282, 225 Mass. 


15. Ga.—Ballard v. Butler, 166 S.E. 
220, 45 Ga.App. 837. 


Ijl.—Peterson v. Industrial Commis- 
sion, 146 N.E. 146, 315 Ill. 199. 


Ind.—Makeever v. Marlin, 174 N.E. 
517, 92 Ind.App. 158. 


Pa.—Warner v. Longstreth, 164 A. 
806, 108 Pa.Super. 124; Strunk v. Kel- 
ler, 75 Pa.Super. 462. 


Tex.—Fidelity Union Casualty Co. 
vy. Carey, (Commn.App.) 55 S.W.(2d) 
795 [aff (Civ.App.) 38 S.W.(2d) 169]; 
fastern Texas Electric Co. v. Woods, 
(Civ.App.) 230 S.W. 498. 


See Raney v. State Industrial Acc. 
tommission, 166 P. 528, 524, 85 Or. 199 
(holding that ‘where a per- 
son engaged in farming operates for 
himself or others any machine or 
gency that the statute has declared 
brings such employer automatically 
within the hazardous occupations, un- 
less he has given in the manner pre- 
scribed notice that he will not be gov- 
erned by the provisions of the act, he 
is not immune from making to the 
state Industrial Accident Commission 
the small contributions which the law 
exacts from the product of business 
of that kind in order to create a fund 
as a partial compensation to the la- 
borers who have been injured by such 
means’). 


“Tt certainly could not be contended 
that a man could own a large farm, 
operate a mine or a large manufac- 
turing industry, and be exempted from 
the provisions of the act because such 
business was conducted upon his 
farm.” Peterson v. Industrial Com- 
mission, 146 N.E. 146, 147, 315 Ill. 
199. 


[a] Reason for rule.—‘“The act, 
taken as a whole,'was not meant to 
exclude farmers in all their employ- 
ment contracts.” Makeever v. Marlin, 
174 N.E. 517, 519, 92 Ind.App. 158. 


[b] Thus (1) “if a farmer chooses 
to engage also in outside industrial 
operations his employees in such out- 
side transactions are within the pro- 
tection of the Workmen’s Compensa- 
Strunk v. Keller, 75 Pa. 


part of his farming operations). 
‘While the Workmen’s Compensation 
Act exempts farming from its opera- 
tion, a truck farmer who is also a 
jobber and broker, buying, selling, and 
hauling farm products and other arti- 


cles of merchandise, and employing | 


trucks and men to operate and care 
for them, is not, as to this portion 
of his business, exempt from the pro- 
visions of the Workmen’s Compensa- 
tion Act.” Ballard v. Butler, 166 S.E. 
220,221, 45 Ga.App. 837. €3) . “It. can- 
not be said that because a man is a 
farmer that that fact, alone, exempts 
him from the operation of the Work- 
men’s Compensation Act where he en- 
gages on his farm in an independent 
extrahazardous occupation which is 
within the terms of the act.’ Peter- 
son v. Industrial Commission, 146 N. 
EB. 146, 147, 315 Ill. 199 (where a farm- 
er operated a sawmill on his farm). 
(4) An electric company operating a 
street railway and an interurban rail- 
way, and engaged in furnishing elec- 
tric light to the public and electric 
power for commercial purposes, is 
subject to the compensation act with 
respect to its employees engaged in 
operating the electric power depart- 
ment of its business, although the act, 
by its terms, does..not apply to em- 
ployees: of those’ “operating any 
steam, electric, street, or interurban 
railway aS a common carrier.” 
Eastern Texas Electric Co. v. Woods, 
(Tex.Civ.App.) 230 S.W. 498. 


16. Ill.—Seggebruch vy. Industrial 
Commission, 123 N.E. 276, 288 Ill. 163; 
Compton vy. Industrial Commission, 
122 N.E. 872, 288 Ill. 41; Sanitary Dist. 
of Chicago v. Industrial Board of Illi- 
nOiss LTSHN. Be 1475 3282 STI) 182) *Chi- 
cago Dry Kiln Co. v. Industrial Board, 
114 N.E. 1009, 276 Ill. 556, Ann.Cas. 
1918B 645; Marshall v. City of Pekin, 
114 N.E. 497, 276 Tl. 187. 


Mass.—In re Keaney, 104 N.E. 438, 
217 Mass. 5. 


N.Y.—Wood v. Papaw, 
686, 193 App.Div. 529. 


Okl.—Southwestern Cotton Oil Co. 
mS Spurlock, 26 P.(2d) 405, 166 Okl. 


Utah.—Ocean Accident & Guarantee 
Co. v. Industrial Commission of Utah, 
256 P. 405, 69 Utah 473. 


[a] Ilustrations.—(1) A sanitary 
district engaged in the extrahazardous 
oecupation of producing electricity at 
its electric plant is not liable under 
the act for the death of a crib tender 
working in connection with its sani- 
tation activities, which were not ex- 
trahazardous, and had no connection 
with its electrical work. Sanitary 
District of Chicago v. Industrial 
Board of Illinois, 118 N.E. 475, 282 
Tll. 182. (2) An employer whose 
principal business is that of market- 
ing sand and gravel, which is within 
the compensation act, is not liable for 
compensation to the dependents of an 
agricultural laborer killed while 
working in a hayfield also operated by 
the employer. Ocean Accident & 
Guarantee Co. v. Industrial Commis- 
sion of Utah, 256 P. 405, 69 Utah 478. 


{[b] General and minor businesses. 
—‘The mere fact that the company’s 
agricultural pursuit was a minor 
business or occupation” does not make 
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jit liable to pay compensation for the 


death of an agricultural laborer, ‘‘so 


| long as the agricultural operations are 


of such a nature as to constitute a 
usual trade, business, or occupation;” 
and the general business of the em- 
ployer is not the controlling feature 
in determining the right to compen- 
gation, since ‘‘a person whose general 


business is that of a manufacturer, 
merchant, banker, or other trade or oc- 
cupation covered by the Workmen’s 
Compensation Act, has the same right 
to also engage in agricultural pur- 
suits, and while so engaged in an agri- 
cultural occupation should be, and we 
are of opinion is, subject to the same 
law as a person who makes agricul- 
ture his exclusive occupation or busi- 
ness.” Ocean Accident & Guarantee 
Co. v. Industrial Commission of Utah,. 
256 P. 405, 407, 69 Utah 473. 


17. Cal.—Crockett v. Industrial 
Ace. Commission of California, 213 P. 
969, 190 Cal. 583; “George v. Indus- 
trial Accident Commission, 174 P. 653, 
178 Cal. 738; Kramer vy. Industrial 
Acc. Commission, 161 P. 278, 31 Cal. 
App. 673. 


Me.—Paradis’ Case, 142 A. 863, 127 
Me. 252. 


Minn.—Austin v. Leonard, Crossett 
& Riley, 225 N.W. 428, 177 Minn. 503. 


Okl.—Maryland Casualty Co. v. 
State Industrial Commission, 284 P. 
644, 141 Okl. 202. 


Tex.—Fidelity Union Casualty Co. 
v. Carey, (Commn.App.) 55 S.W.(2d) 
795 [aff (Civ.App.) 38 S.W.(2d) 169]. 


Wash.—Denny v. Department of 
Labor & Industries, 21 P.(2d) 275, 172 
Wash. 631; Sheldon v. Department of 
Labor & Industries, 12 P.(2d) 751, 168 
Wash. 571. 


Que.—Chamberland v. Chamberland, 
50 Que-:Super. 285. 


See Gowey v. Seattle Lighting Co., 
184 P. 339, 108 Wash. 479 (apparently 
so holding); and cases infra note 18 
and supra §.75 notes 93-96. 


[a] Mlustrations.—(1) 
ployee’s “employment was dual in 
character. In so far as he acted as a 
gardner, his work was horticultural 
and beyond the purview of the Com- 
pensation Act. In so far as his duties 
were those of a janitor, his employ- 
ment was not exempt from the terms 
of the act.” George y. Industrial Ac- 
cident Commission; 174 P. 653, 654, 178 
Cal. 733. To same effect Kramer v. 
Industrial Accident Commission, 161 
P. 278, 31 Cal.App. 673. (2) An em- 
ployee employed to perform duties in 
both the wholesale and retail depart- 
ments of a meat market may recover 
under the compensation act for in- 
juries incurred while working in the 
wholesale’ department. Maryland 
Casualty Co. v. State Industrial Com- 
mission, 284 P. 644, 141 Okl. 202. 


[b] But mere possibility that an 
agricultural laborer, excluded from 
the compensation act, and killed while 
doing agricultural work, might have 
done for the same employer, upon 
finishing that work, a different type of 
work which is within the act, has no 
effect to bring him within the act. 
Ocean Accident & Guarantee Co. v. 
Industrial Commission of Utah, 256 
P. 405, 69 Utah 473. 


[c] “The manner in which an em- 
ployee is paid is shot necessarily a 
basis for the measurement of legal 
responsibility.’ Paradis’ Case, 142 
A. 863, 864, 127 Me. 252 (where the 
wage was both for work done by the 
employee at a store, which was his 
employer’s business, and for that done 
by him at his employer’s home, in 
the course of which he was injured). 


The em- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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an employee injured while performing nonhazardous 
duties, not within the act, has been denied recovery 
under the act, although he also performed hazardous 
but other authorities hold 
that one whose duties are partly hazardous and part- 
ly nonhazardous is entitled to compensation even 
though injured while performing nonhazardous du- 
In the absence of statutory provision whose 
effect is otherwise,?° although the principal business 
of the employer, or a part of his business, falls with- 
in one of the hazardous groups, within the act, an 
employee hired for, or engaged in, a nonhazardous\ 


duties ein. the act;18 


tieg 22 


work, although incidental a such 


[d] Employment held not dual.— 
A salesman spending seventy per cent 
of his working time away from his 
employer’s place of business and 
thirty per cent therein is not engaged 
in a dual employment separable into a 
hazardous and a nonhazardous em- 
ployment, since ‘“‘the contract, its per- 
formance, and the compensation are 
not divisible, but entire,” the work to 
be done within and without the estab- 
lishment by the salesman was not dis- 
tinct but related, and had the single 
object of effecting a sale,’’ and the 
“solicitation of sales outside of the 
master’s establishment was the pre- 
dominant, primary, and substantial 
service of the salesman,’”’ so that an 
injury sustained by him while in the 
showroom is compensable as having 
been sustained in a hazardous employ- 
ment under a provision providing 
compensation for salesmen ‘“‘employed 
to solicit orders from customers out- 
side of the establishment for which 
they are employed.” Boteler v. Gardi- 
ner-Buick Co., 165 A. 611, 612, 613, 164 
Md. 478. 


18. Newman v. Newman, 1138 N.E. 
332, 218 N.Y. 325; Wincheski v. Mor- 
ris, 166 N.Y.S. 873, 179 App.Div. 600; 
Jones & Spicer v. McDonnell, 23 P. 
(24) 2701, - Lod: sOK). . 226-";oKerris. vs 
Bonitz, 299 P. 473, 149 Okl. 129; Den- 
ys. Department of Labor and In- 
dustries of State of Washington, 21 
P.(2da) 275, 172 Wash. 631; Sheldon v. 
State Department of Labor and Indus- 
tries, 12 P.(2d) 751, 168 Wash. 571. 
But see Pawnee Ice Cream Co. v. 
Price, ..23 P. (2d) 168, 164 Okl. 120 
(holding that ‘where the general 
terms of employment and duties of 
an employee require that he do 
manual or mechanical work or labor 
as occasion therefor arises, and he 
does do so in the regular course of his 
employment, although the _ general 
terms of his employment and his du- 
ties require that he devote the major 
portion of his time as a clerical work- 
er, he is not an employee engaged as 
a clerical worker exclusively as ex- 
cepted in [the act]. And such 
employee, if otherwise entitled there- 
to, will be entitled to compensation 
even though he may have been en- 
gaged in clerical work at the im- 
mediate time of his injury”); oa 
homa-Arkansas Telephone Co. 
Fries, 262 P. 1062, 128 Okl. 295 (acl 
ing that ‘‘where it is shown that an 
employee devotes the major portion of 
her time to manual or mechanical 
labor, and is not an employee engaged 
as a clerical worker exclusively de- 
fined in [the act], such em- 
ployee, if otherwise entitled thereto, 
will be entitled to compensation, even 
though she may have been engaged in 
clerical work at the immediate time of 
her injury’). 


[a] Employments at different sea- 
sons.—‘“‘That claimant, injured while 
engaged solely as a traveling sales- 
man, might be required to or does en- 
gage in manual or mechanical labor 

, 
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business or em- 


for the same employer at another sea- 
son and during another period of his 
employment, will not warrant the bas- 
ing of an award upon an injury sus- 
tained by him while so engaged is a 
traveling salesman.” Terminal Oil 
Mill Co. v. Wilson, 25 P.(2d) 294, 165 
Ok1. 103. 


19. Byas v. Hotel Bentley, 103 So. 
308, 157 La. 1030; Hinton v. Louisiana 
Central Lumber Co., (La.App.) 142 So. 
616 [aff (App.) 139 So. 554]; Labos- 
trie v. Weber, 130 So. 885, 15 La.App. 
241; Youngblood v. Colfax Motor Co., 
125 So. 888, 12 La.App. 415. 


[a] heading case.—Byas v. Hotel 
Bentley, 103 So. 303, 157 La. 1030. 


pane See infra text and notes 24- 


21. Oriental Laundry Co. v. Indus- 
trial Commission, 127 N.B. 676, 293 Ill. 
539; Bargey v. Massaro Macaroni Co., 
113 N.E. 407, 218 N.Y. 410; Kehoe v. 
Consolidated Telegraph & Electrical 
Subway Co., 162 N.Y.S. 481, 176 App. 
Div. 84; Mandle v. A. Steinhardt & 
Bro., 160 N.Y.S. 2, 1738 App.Div.*515; 
In re Brown, 159 N.Y.S. 1047, 173 App. 
Div. 432; Lyon v. Windsor, 159 N.Y 
S. 162, 173 App.Div. 377; In re Sickles, 
156 N.Y.S. 864, 171 App.Div. 108; 
Aylesworth v. Phcenix Cheese Co., 155 
N.Y.S. 916, 170 App.Div. 34; Morris 
v. Muldoon, 177 N.Y.S. 673, 108 Misc. 
143 [rev on other grounds 180 N.Y.S. 
319, 190 App.Div. 689]; Caron v. Im- 
perial Oil Co., 54 Que.Super. 394; La- 
lanne v. Imperial Oil, Ltd., 29 Rev.de 
Jur. (Que.) 88. But see cases infra 
notes 24-26. . 


“The mere fact that an employee is 
in the service of a railroad company 
does not bring him within the act; 
he must be engaged in the hazardous 
work, or in some way be subject to the 
hazards arising from the nature of the 
work.” In re Brown, 159 N.Y.S. 1047, 
1049, 173 App.Div. 432. 


[a] Tlustrations.—(1) Solicitor 
of business for a laundry using pow- 
er-driven machinery. ‘Oriental Laun- 
dry Co. v. Industrial Commission, 127 
N.H. 676; 293 Til. 539. (2) watch- 
man employed by a company engaged 
in the business of constructing elec- 
trical conduits, concededly hazardous 
under the act, whose duties are to 
sweep and mop out the office and keep 
the drivers employed by the company 
out of ‘the tool house is not within the 
act. Kehoe v. Consolidated Telegraph 
& Electrical Subway Co., 162 N.Y.S. 
481, 176 App.Div. 84. (3) .A traveling 
salesman, riding in a public bus while 
engaged in his regular occupation, is 
not engaged in hazardous.) employ- 
ment, and cannot recover under the 
workmen’s compensation law, al- 
though his employer's business is 
hazardous under the act. Mandle v. 
A. Steinhardt & Bro., 160 N.Y.S. 2, 
173 App.Div. 515. . (4) Where deceased 
was employed casually as a carpenter 
in repairing a building for defendant 
who was engaged in the macaroni and 
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ployment, does not come within the act;?! likewise, 
the mere fact that certain phases of the general work 
are hazardous does not bring under the protection 
of the act all employees whatever their duties,?* nor 
does the fact that other employees are engaged in 
another part of the work which is extrahazardous 
bring within the act an employee whose work is not 
extrahazardous.”? 
definition of “employee” a person in the service of an 
employer whose principal business is that of carrying 
on a hazardous employment embraces employees in 
the service of an employer carrying on a hazardous 
employment, even though they are not actually en- 


But a provision including in the 


saloon business, not under contract, 
but on various odd jobs, he was not in 
the employ of the company in a busi- 
ness declared hazardous and _ his 
widow could not recover for his death 
while at work. Bargey v. Massaro 
Macaroni Co., 155, NeY:S; 1076, 5270 
App.Div. 103 [aff 1138 N.E. 407, 218 N. 
Y. 410). (5) Under Workmen’s Com- 
pensation Act (Consol. L. e 67) § 2 
group 29, defining the business of 
storage as an extrahazardous occu- 
pation, compensation cannot be al- 
lowed a fruit buyer for a storage com- 
pany who was injured when ar auto- 
mobile in which he was going from 
place to place inspecting and buying 
fruit overturned, such employee’s du- 
ties not being in connection with the 
business of storage, which implies 
merely the housing and care of prop- 
erty. In re Sickles, 156 N.Y.S. 864, 
171 App.Div. 108. 


[b] Discussion of rule.—“The 
Workmen’s Compensation Law is le- 
gal enactment of a social conviction 
that the risks incurred by those who 
do the manual work of inherently 
dangerous and ‘hazardous’ employ- 
ments should be made a charge upon 
the cost of the product, without re- 
gard of proof of legal fault. It does 
not represent a belief that, because 
some part of the employer’s business 
requires some of the employees to 
do work defined as ‘hazardous,’ 
thereby all the employees of that 
business become entitled to the stat- 
utory indemnity for disabling acci- 
dent. Here again the presence of 
the indemnity companies as a pre- 
dominant factor in the provision of 
insurance under the statute has led 
to confusion of interests, and has 
brought in a practice broader than 
the statute. Protection of the em- 
ployer against claims by any worker 
has become a common undertaking 
of the insurance earrier. The em- 
ployer ‘insures’ himself against any 
claims by his employees, no matter 
what their principal or casual duties. 
Yet this fact should not lead to judi- 
cial legislation broadening the statu- 
tory purpose.” Lyon v. Windsor, 159 
N-Y.S: 162) 167, 173 App. Div: 377. 

22. 


Richardson v. Crescent For- 


warding & Transportation Co., 135 
So. 688, 17 La.App. 428. 
{a] “For instance, stenographers, 


office boys, bookkeepers, and such oth- 
er employees as are not brought into 
contact with the hazardous features 
of the employer’s business are not 
protected.” Richardson v. Crescent 
Forwarding & Transportation Co., ent 
So. 688, 689, 17 La.App. 428. 


23. Bowman Dairy Co. v. Indus- 
trial Commission, 126 N.E. 596, 292 
Tll. 284; Mattoon Clear Water Co. v. 
Industrial Commission, 126 N.B. 168, 
294 T4873 Brennan v. Industrial 
Commission, 124 N.E. 297, 289 Til. 49; 
Wachuta v. ‘Chicago, Rysi Cos, 222 Til. 
App. 329. 
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gaged in a hazardous employment;?* and an act 
providing that it shall apply automatically to all em- 
ployers and their employees engaged in businesses 
therein declared extrahazardous applies to all em- 
ployees of such a business whether or not they are 
actually exposed to its peculiar hazards or actually 
engaged in extrahazardous employment at the time 
of the injury;2° likewise, under a provision that the 
act shall apply automatically to all employees en- 
gaged in any enterprise in which statutory or munic- 
ipal ordinance regulations are imposed with regard 
to machinery or appliances, and that such enterpris- 
es are extrahazardous, all employees of such a busi- 
ness are brought within the terms of the act, regard- 
less of the character of their duties,?® and an act 
providing that any employer having any workmen 
engaged in any of the hazardous works or occupa- 
tions listed shall be considered an employer engaged 
in hazardous works and occupations as to all his 


24. Europe v. Addison Amuse- 
ments, Inc., 131 N.E. 750, 231 N.Y. 105; 
Dose v. Moehle Lithographic Co., 117 
N.E. 616, 221 N.Y. 401; Spang v. Broad- 
way Brewing & Malting Co., 169 N.Y. 
S. 574, 182 App.Div. 443. See In re 
Renouf, 173 N.E. 218, 254 N.Y. 349 
(holding that “operating a railroad is 
a hazardous employment and the em- 
ployees of the railroad company come 
under the protection of the act, al- 
though their employment is not clas- 
sified as hazardous’); Jaabeck v. 
Theodore A. Crane’s Sons Co., 201 
N.Y.S. 743, 745, 206 App.Div. 574 [rev 
on other grounds 144 N.E. 625, 238 N. 
Y. 314] (holding that “where the 
business of the general employer is 
hazardous, all of his employees are 
covered’); Krinsky v. Ward & Gow, 
184 N.Y.S. 4438,. 444, 193 App.Div. 557 
Patt 1320°N. bm.) 873, 231 N.Y, 525. (aft 
42 S.Ct. 529, 259 U.S. 503, 66 L.Ed. 
1033, 28 A.L.R. 1207)] (holding that 
“all employees of a ‘hazardous em- 
ployment’ are within the protection of 
the statute, irrespective of whether 
or not their particular duties bring 
them within the hazards of the em- 
ployment”). 


[a] Illustrations.—(1) A_ brick- 
layer employed by a lithographing 
and printing company, whose busi- 
ness is classified as hazardous under 
the compensation act, to point up a 
wall of its plant and repair cracks 
therein is within the act. Dose v. 
Moehle Lithographic Co., 117 N.E. 616, 
921 N.Y. 401. (2) A collector for a 
brewery, killed in a saloon away from 
the plant, was within the act. Spang 
v. Broadway Brewing & Malting Co., 
169 N.Y.S. 574, 182 App.Div. 443. 


25. Marshall Field & Co. v. Indus- 
trial Commission, 137 N.B. 121, 305 
Til. 134; J. E. Porter Co. v. Industrial 
Commission, 133 N.E. 652, 301 Ill. 76; 
McNaught v. Hines, 133 N.E. 53, 300 
Tll. 167 [rev 220 Il].App. 15]; Illinois 
Publishing & Printing Co. v. Indus- 
trial Commission, 132 N.E. 511, 299 
Tll. 189. 


[a] Illustration.—Traveling sales- 
man. J. E. Porter Co. v. Industrial 
Commission, 133 N.E. 652, 301 Ill. 76; 
McNaught v. Hines, 133 N.E. 53, 300 
Till. 167 [rev 220 Ill.App. 15]. 


26. Stevens v. Industrial Commis- 
sion, 179 N.E. 102, 346 Ill. 495, 81 A. 
L.R. 638; Ascher Bros. Amusement 
Enterprises v. Industrial Commission, 
142 N.B. 488, 311 Ill. 258; Marshall 
Field & Co. v. Industrial Commission, 
HSN ed) SOSN DI 134. Craigs vy, 
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Boudouris, 241 IllApp. 392. 


[a] Rule applied to: (1) Depart- 
ment store. Marshall Field & Co. v. 
Industrial Commission, 137 N.E. 121, 
805 Ill. 134. (2) Motion picture thea- 
ter’ Ascher Bros». Amusement En- 
terprises v. Industrial Commission, 
142 New 488.0 301 TN 258003 yb rint= 
ing shop. Stevens v. Industrial Com- 
mission, 179 N.E. 102, 346 Ill. 495, 
SPR AChR: 638. (4) Restaurant. 
Craig v. Boudouris, 241 Ill.App. 392. 


27. Williams v. Brownfield-Canty 
Carpet Co., (Mont.) 26 P.(2d) 980. 
28. Griffin v. Cruikshank Co., 171 


N.E. 64, 253 N.Y. 303 [rearg den 173 
N.E. 841, 254 N.Y. 505]; Mulford v. 
A. S. Pettit & Sons, 116 N.E. 344, 220 
N.Y. 540; Alterman y. A. I. Namm & 
Sor, 179 N.Y.S. 584, 190 App.Div. 76; 
Zubradt v. Shepard’s Estate, 167 N.Y. 
S. 306, 180 App.Div. 20. See Glatzl 
v. Stumpp, 114 N:E. 10538, 220 N.Y. 
71 (dictum); Meyer & Meyer v. Da- 
vis, 18 P.(2d) 869, 162 Okl. 16 (hold- 
ing that ‘‘where an employer is en- 
gaged in a nonhazardous business, 
and employs somé one to perform la- 
bor for him of a hazardous nature as 
an incident to such nonhazardous 
business, but not in the conduct of 
sale for pecuniary gain, such em- 
ployee, if injured, does not come 
yn the Workmen’s Compensation 
Cw sy. 


Contra Solomon vy. Bonis, 167 N.Y.S. 
676,) 18L. App. Div... 672. [afl d'9 No. 
1078,.223. N.Y. .689];, Tillbure. v. Mc- 
Carthy & Townsend, 166 N.Y.S. 878, 
179 App.Div. 593. : 


[a] Tllustrations.—(1)  A_ sales- 
man killed while riding a motorcycle, 
which is:a hazardous employment 
within the compensation act, in con- 
nection with his work for a corpora- 
tion dealing in lumber, coal, and feed 
is within the act, although his em- 
ployer’s business is a nonhazardous 
occupation’ not covered by the act. 
Mulford. v. Pettit, 116 N.E. 344, 220 
N.Y. 540. (2) An employer conduct- 
ing a department store, a nonhazard- 
ous occupation not covered by the 
workmen’s compensation act, who 
had a carpenter shop on one floor in 
connection with its business and inci- 
dental thereto, and had in its regular 
and permanent employment six or 
seven carpenters to do work. about 
the store, was conducting a hazardous 
business for pecuniary profit, and a 
carpenter injured in an elevator in the 
building was entitled to compensa- 
tion. Alterman v. A. I. Namm & Son, 
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employees ineludes all of the employees engaged in 
an occupation where a part of them are engaged in 
hazardous work.?* 
is one of the hazardous ones enumerated in the stat- 
ute has been held covered by it even though his em- 
-ployer’s principal business is not one of the hazard- 
ous employments mentioned.?® 
statutes it is expressly provided that if any employ- 
er, besides employing workmen in a hazardous em- 
ployment, shall also employ workmen in employment 
‘not extrahazardous, the act shall apply only to the 
extrahazardous departments and employments and 
the workmen employed therein.*® Under such a stat- 
ute it is immaterial which is the principal, and which 
the incidental, business.*° 
excluding from its operation empldyees engaged in| 
clerical work only, extends its bertefits to those of 
that class who are nevertheless subjected to the haz- 
ards of the business, protects a clerical employee in- 


An employee whose employment 


By certain of the 


A statute which, while 


179 N.Y.S. 584, 190 App.Div. 76. (3) 
A janitor cleaning the windows of 
an apartment house is within the act, 
cleaning windows being classified as 
a hazardous occupation within the 
act, although the business of operat- 
ing apartment houses is a nonhaz- 
ardous occupation. Zubradt v. Shep- 
aa phe 167 N.Y.S. 306, 180 App. 
iv. , 


29. See statutory provisions; and 
cases infra this note and following 
note. 


[a] Effect of repeal of provision.— 
The omission of this provision in a 
reénactment of the section containing 
it does not abolish “the segregation 
by an employer of his workmen into 
extrahazardous and nonextrahazard- 
ous classes,” nor bring all employees 
within the operation of the act, since 
‘none except those engaged in extra- 
hazardous occupations are or were 
within the purview of the act, and 
the . [language of the provision] 
found in the original law neither add- 
ed to nor took from it in any partic- 
ular, and it was therefore quite prop- 
er to drop it in the recast of the sec- 
tion by the Legislature.’ \'Arms- 
baugh v. Department of Labor & 
Industries, Division of Industrial In- 
surance, 224 P. 18, 19, 128 Wash. 692. 


30. State v. Business Property Se- 
curity Co., 152 P. 334, 87 Wash. 627 
(holding that one who is engaged in 
the business of managing business 
buildings for the owners, including 
the collection and disbursement of 
rentals, but who, as a department 
of that business; employs a main- 
tenance force, including painters, en- 
gineers, and a carpenter, is subject 
to the payment of premiums to the 
industrial insurance commission, as 
required by the workmen’s compen- 
sation act [L. (1911) p 345], since 
liability thereunder is not determined 
by the character of the principal busi- 
ness engaged in, but attaches if any 
department of the business is extra- 
hazardous); MHillestad v. Industrial 
Ins. Commn., 142 P. 913, 80 Wash. 426, 
Ann.Cas.1916B 789; Wendt v. Indus- 
trials Iinse Commun. 141 §By 98 380 
Wash. 111, 117. 


“Tf the employer conducts any de- 
partment of his bysiness, whether 
large or small, as ah extra hazardous 
business within the meaning and de- 
fined terms of this act, his workmen 
would come within the class desig- 
nated by the act, and be entitled to 
the protection of the act.’’ Wendt v. 
Industrial Ins. Commn., supra. 


For later cases, developments and changes in the law see Annotations, same title and section mumber, 


ial 
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jured while subjected to such hazard, whether the 
thing being done by him. pertained to the clerical 
work or to other work of the employer.*! 

[§ 79] D. Definitions of Particular Terms. 
courts have defined various particular words or terms 
as used in the compensation acts in referring to or 


31. Kent v. Kent, 208 N.W. 709, 


202 Iowa 1044. 
32. See cases infra this section. 


33. Slycord v. Horn, 162 N.W. 249, 
252, 179 Iowa 936 (where it is said: 
“In 2 Corpus Juris, 282, and Century 
Dictionary, we find this definition of 
agricultural: ‘Pertaining to, connect- 
ed with, or engaged in agriculture’ ”’). 
See generally Agricultural 2 C.J. p 
9382. f 


34. See cases infra this note. 


{a] Particular definitions.—(1) 
“*sgriculture’ has been defined as 
the art of raising plants and animals 
for food of man. .Every stand- 
ard authority that defines the word 
‘agriculture’ includes in the definition 
the rearing and care of live stock.” 
Davis v. Industriai Commission of 
Utah, 206 P. 267, 268, 59 Utah 607. 
(2) “The term ‘agriculture’ is defined 
as the art or science of cultivating 
the soil, incijuding the planting of 
seed, the harvesting of crops, and the 
raising, feeding, and management of 
live stock or poultry.” Fleckles v. 
Hill, 149 N.E. 915, 83 Ind.App. 715. 
(3) See generally Agriculture 2 C. 
J--p.-985. 


35. Bailey v. School Dist. No. 5, 
Town of Leicester, Cuylerville, 198 
N.Y.S. 247, 250, 3204 App.Div. 125 
(where it was said: “A ‘building,’ as 
the term is used generally and as we 
think it was used in former group 42 
of section 2 relating to ‘maintenance 
and care of* buildings,’ is defined by 
Webster as follows: ‘A fabric or 
edifice, framed or constructed, de- 
signed to stand more or less perma- 
nently, and covering a space of land 
for use as a dwelling, storehouse, 
factory, shelter for beasts, or some 
other useful purpose’”). See gen- 
erally Building 9 C.J. p 683. 


36. See cases infra this note. 


{a] Particular definitions.—(1) 
““Business’ has been held to be syn- 
onymous with ‘calling,’ ‘occupation,’ 
or ‘trade,’ and defined as ‘any partic- 
ular occupation or employment en- 
gaged in for a livelihood or gain.’ 
City of Topeka v. Jones, 86 P. 162, 87 
Paeliss. 174 Chan. Tod * Gray vv. 
Board of County Com’rs of Sedgwick 
County, 165 P. 867, 868, 101 Kan. 195, 
L.R.A.1918F 182, (2) “ ‘Business’ 
. . . is a much broader term” than 
“trade.’’ Massolini v. Driscoll, 159 
A. 480, 482, 114 Conn. 546. (3) 
“*Business’ means an employ- 
ment which occupies a substantial 
portion of the time and attention of 
one engaged in it.” Walsh v. Indus- 
trial Commission, 178 N.E. 82, 83, 345 
Ill. 366. (4) “The term ‘business’ as 
used in this provision has the same 
meaning as the terms ‘trade’ or ‘pro- 
fession,’ and . does not include 
any and all casual, isolated, and de- 
sultory activities which may be un- 
dertaken from time to time. It has 
been given its popular conception 
and construed to mean just as Web- 
ster defines it: ‘Some particular oc- 
cupation or employment : habitually 
engaged in for livelihood or gain.’”’ 
Vandervort v. Industrial Commission 
of Wisconsin, 234 N.W. 492, 494, 203 
Wis. 362. To same effect State v. 
District Court of Douglas County, 164 


[71 C. J.—24] 


WORKMEN’S: COMPENSATION: ACTS” 


“building,’”?® 
The 


N.W. 366, 368, 188 Minn. 108, 106. 
See Sturman v. Industrial Commis- 


N.W. 494, 203 Wis. 190. 
word ‘business’... . 
which embraces a wide variety. of 
subjects, and, being without a tech- 
nical or precise meaning, excluding 
any other, it may convey an entirely 
different meaning in one connection 
from what it imports when used in 
another. When one’s business 
is the subject of common speech, no 
one can be in doubt as to the refer- 
ence. It would be. a very exception- 
al person . . . who would not un- 
derstand that the reference is the 
habitual or regular occupation that 
the party was engaged in with a view 
to winning a livelihood or some gain.” 
Marsh v. Grover, 102 A. 127, 128, 258 
Pag. 473; = LaR-A VOUS 2213) Tqu]et 
Blake v. Wilson, 112 A. 126, 129, 268 
Pa. 469,15 A.L.R. 726]. (6) “For the 
presents Vapplication #22 ).be.evite Hs 
enough to say that whatever occupies 
an employer as such—whatever en- 
gages his time and attention as mas- 
ter in relation to employment which 
is the subject of a contract of serv- 
ice—that is the employer’s business. 
It seems to me immaterial whether 
it is his usual calling or not, or wheth- 
er he is occupied with a view to prof- 
it, or to pleasure, or to health, or to 
the common weal. ARE ania) vee 
is the fair and ordinary meaning of 
the word ‘business.’” Blyth v. Sew- 
Cll ea RE BWi.CCHeAl 6, 200g elo lead als 
552. (7) See generally Business 9 
C.J. p 1101. (8) Trade see infra text 
and note 59; and generally Trade 63 
C.J. p 230. (9) Trade or business see 
infra text and note 60. 


37. Tomassi v. Christensen, 156 N. 
Y.S. 905, 171 App.Div. 284, 285 (where 
it was. said: “‘Cargo’ ordinarily 
means the lading or freight of a ship 
or other vessel; the goods, merchan- 
dise or whatever is conveyed in a 
vessel or boat’). See generally Car- 
OLS 1 Cue Dane 2 oes 


38. Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2d) 682, 
685, 151 Okl. 67 (where it was said: 
““Commodity’ has been defined as a 
broader term than ‘merchandise,’ and 
may mean almost any description of 
article called movable or personal es- 
tate’). See generally Commodity 12 
Cid. =pieli532 


39. Davis v. Lincoln County, 219 
N.W. 899, 900, 117 Neb. 148 (where 
the court said: ‘‘Hmployment.’ as 
defined by Webster, is ‘1. Act of em- 
ploying, or state of being employed; 
2. that which engages or occupies; 
that which consumes time or atten- 
tion; occupation; office or post of 
business; service.’ Webster’s New 
International Dictionary. It is obvi- 
ous that the second, and not the first, 
clause of the definition is applicable 
to the term ‘continuous employment’ 
as that term is used in the statute 
now before us’’). 


40. Grasell v. Broadhead, 162 N.Y. 
S. 421, 422, 175 App.Div. 874 (where 
it was said: “A ‘decorator,’ as stated 
in the Standard Dictionary, is. ‘specif- 
ically one whose business is decora- 
tion of dwellings or public edifices’ ’”’). 
See generally Decorater 18 C.J. p 31. 


41. Durrett v. Woods, 99 So. 480, 
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setting out the employments to which the acts shall 
apply,*? including “agricultural,””?® “aoriculture, 
“business,’’?& 
ity,’*8 “continuous employment,’*® “decorator, 
“demolish,”*! “domestic,’*? “enterprise, 
ry,’** “farm,”4> “farming,”’** “farm labor,”*? “farm 


34 


“commod- 
40 


Seaman =." 


743 “faeto- 


431, 155 La. 533 (where the, court 
said: “The statute makes use of the 
words ‘demolish’ and ‘removal,’ and 


the two are not synonymous in the 
sense in which they are used. The 
word ‘demolish’ means to destroy, 
to tear down, or to throw down, as a 
building, wall, or the like’). See 
generally Demolish 18 C.J. p 484. ‘ 


42. Barres v. Watterson Hotel Co., 
244 S.W. 308, 309, 196 Ky. 100 (where 
it was said: “Lexicographers define 
‘domestic’ as a member of a house- 
hold; inmate; one who lives in the 
family of another; a hired household 
assistant; a house servant; of or 
pertaining to one’s house or home, or 
one’s household or family, relating 
to home life’). See generally Domes- 
tiGsl Ga Cra ose 


43. Uphoff v. State Industrial 
Board, 111 N.E. 128,.271 1J1..312, 317, 
IaR-ALT916E) 329, “Ann-Cassh9 17D 
[quot Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
769, 282 Ill. 316 (holding that a hos- 
pital may be an enterprise)] (where 
the court, holding that the building 
of a corn crib could not be classed as 
an enterprise, said: “ ‘Enterprise’ 
». . is ‘an undertaking of hazard; 
an arduous attempt.’ (15 Cyc. 10538, 
and cited cases.) Lexicographers de- 
fine an enterprise as ‘an undertak- 
ing; something projected and at- 
tempted; an attempt or project, par- 
ticularly an undertaking of some im- 
portance or one requiring boldness, 
energy or perseverance; an arduous 
or hazardous attempt, as, a warlike 
enterprise’ ’’). See generally Enter- 
prise 20 C.J. p 1267. 


44. See cases infra this note. 


[a] Particular definitions.—(1) 
““Ractory’ means any premises 
wherein mechanical power is used in 
manufacturing, making, altering, 
adapting, ornamenting, finishing, re- 
pairing, or renovating any article or 
articles for the purpose of trade or 
gain, or of the business carried on 
therein.” Bradley v. Blakley, (La. 
App.) ALAA SoOss109 027 108i C2) eeeTie 
term ‘factory’ [as used in the Work- 
men’s Compensation Act of 1910] is 
defined to mean factory as defined 
by the Factories and Shops Act 1896.” 
Bull & Co., Ltd. v. Holden, 13 Austr. 
C.L.R. 569, 572.- (3) See generally 
Factory. 25 C.J..p. 428: 


45. Gordon v. Buster, 257 S.W. 220, 
222, 113 Tex. 382 [rev (Civ.App.) 236 
S.W. 803] (where the court said: 
““Warm’ in this country prominently 
means a tract of land chiefly under 
cultivation. While it is in this sense 
that the word is most frequently 
used, yet in its general scope 
and significance it means any tract 
of land used for the production of 
erops or the rearing of animals’’). 
See generally Farm 25 C.J. p 670. 


46. Pridgen v. Murphy, 160 S.B. 
701, 44 Ga.App. 147 (where it was 
said: “‘Farming,’ in its ordinary 
sense, signifies the cultivation of land 
for the production of - agricultural 
crops, with incidental enterprises”). 
See generally Farming 25 C.J. p 674. 


47. See cases infra this note. 


[a] Particular definitions.—(1) 
“ ‘Warm labor’ must . . be taken in 
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laborer,” 48 “gain or profit,” 4° “hazard,” °° “log- 
“longshore 
“maintain,”>+ “proeess,”°> “remove,’®® “stock rais- 
ing,” “storage,”®® “trade,”®*® “trade or business,”®° 


ging,”®! “longshoreman,”>? 


“npholstering,’®! and “vehicle.”®? 


[§ 80] E. Particular 
ing.*4 


men or animals.®® 


Employments®*—1. Build- 
The business of building includes the busi- 
ness of repairing and maintaining roads without the 
use of machines driven by power other than that of 
“Building or engineering work” 
does not include the hauling of oil and gas well cas- 
ing between the place where it is used and the place 
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work,’’® 


[§§ 79-81 


a monument at a grave in a eemetery.”°? “Building 
industry” includes house moving*® and the paving of 
streets,®® but not the building of a house by a land- 
owner who has never before engaged in such an un- 


dertaking, and has no intention of doing so again.° 


where it is repaired,®** nor “the work of putting up 


its ordinarily accepted meaning as la- 
bor engaged in the production of hay, 
grain, vegetables, and the like by the 
tillage of the soil.’’ Krobitsch yv. In- 
dustrial Accident Commission of Cal- 
ifornia, 185 P. 396, 398, 181 Cal. 541. 
(2) “The work of raising, tilling and 


harvesting . . grain and caring 
or . . . stock is ordinary farm la- 
bor.” Shafer v. Parke, Davis & Co., 


159 N.W. 304, 305, 192 Mich. 577. 
48. See cases infra this note. 


[a] Particular definitions.—(1) 
“The classification of a ‘farm laborer’ 
. . . implies that such a laborer is 
one that devotes his time to ordinary 
farm labor as a gainful occupation 
with some reasonable degree of reg- 
ularity and continuity.” Adams v. 
Ross, 243 N.Y.S. 464, 466, 230 App. 
Div. 216. (2) “The term ‘farm la- 
borers’ . means laborers who are 
employed in or about the business of 
farming.” Pridgen v. Murphy, 160 
S.E. 701, 44 Ga.App. 147. (3) ‘Any 
man employed to work on a farm, and 
to perform the work ordinarily done 
there, is a farm laborer.’’ Shafer v. 
Parke, Davis & Co., 159 N.W. 304, 305, 
192° Mich. ' 577... (4) See generally 
Farm Laborer 25 C.J. p 672 text and 
note 28. 


49. Ray v. School Dist. of Lincoln, 
in Lancaster County, 181 N.W. 140, 
105 Neb. 456 (where it was said that 
the term “gain or profit,” as uséd in 
the Workmen’s Compensation Law, 
was held to mean pecuniary gain or 
profit). See generally Gain 27 C.J. 
posse Profit *50°C I. p) 641: 


50. Van Sweden vy. Van Sweden, 
230 N.W. 191, 192, 250 Mich. 238 
(where it was said: “A hazard, with- 
in contemplation of the statute, is 
a risk incidental to the nature of the 
work, and not a fortuitous circum- 
stance likely to occur to any one in 
performing an everyday act’). See 
generally Hazard 29 C.J. p 236. 


51. Hinton v. Louisiana Central 
Lumber Co., (La.App.) 139 So. 554, 
557 [aff (App.)-142 So. 616] (where 
it was said: “Logging” is ‘the busi- 
ness of felling trees, cutting them in- 
to logs, and transporting the logs to 
saw-mills or market’’). 


52. Oberg v. J.C. McRoberts & Co., 
161 N.Y.S. 934, 946, 175 App.Div. 1 
(where it was said: “A ‘longshore- 
man’ is defined by Webster to be ‘one 
of a class of laborers employed about 
the wharves of a seaport; especially 
in loading and unloading vessels’ ”’). 
pecyeeneraliy. Longshoreman 388 C.J. 
p - 


53. Tomassi v. Christensen, 156 
N.Y.S. 905, 171 App.Div. 284, 285 
(where it was said: “ ‘Longshore 
work’... not only refers to the 


loading and unloading of cargoes, but 
to the moving or handling of any part 


of a cargo upon any dock, platform or 
place, or in any warehouse or other 
place of storage’’). 


54. Walsh v. Industrial Commis- 
sion, 178 N.E. 82, 88, 345 Ill. «366 
(where it was said: ‘“Maintain’’ is 
“the act of holding or keeping in any 
particular state or condition”). To 
same effect Storrs v. Industrial Com- 
mission, 121 N.E. 267, 285 Ill. 595. 
See generally Maintain 38 C.J. p 334. 


55. Dodson v. Kansas City Refin- 
ing Sales Cos 204P! 532, 533, 110 Kan. 
481 (where it was said: ‘‘General- 
ly, ‘process’ means method of opera- 
tion or treatment in regular course of 
performing, producing, or making 
something’). See generally Process 
50 C.J. p 623. 


56. Durrett v. Woods, 99 So. 430, 
431, 155 La. 533 (where it was Said: 
““Remove’ is defined to be the act of 
removing; translation from one place 
to another; a removal, a transfer 
from one place to another’). See 
generally Remove 54 C.J. p 377. 


57. Krobitsch v. Industrial Acci- 
dent Commission of California, 185 P. 
396, 398, 181 Cal. 541 (where it was 
said: “Stock raising” means “the 
raising of those domestic animals 
usually classed as ‘live stock,’ and 
commonly raised on farms or ranch- 
es, such as horses, mules, cattle, 
sheep, goats, hogs, and the like’). 
See. generaliy Stock Raising 60 C.J. 
p 104 text and notes 96, 97. 


58. In re Roberto, 167 N.Y.S. 397, 
400, 180 App.Div. 143 (where it was 
said: ‘The underlying idea of ... 
[the] various definitions [of the term 
‘storage’] is that of permanently 
keeping or holding goods to await 
some future contingency and... 
the term is not properly applied to 
merchandise which a merchant has 
on hand for immediate sale and dis- 


position”). See generally Storage 60 
Cale pelts: 
59. Massolini v. Driscoll, 159 A. 


480, 482, 117 Conn. 546 (where it was 
said: ‘ ‘Trade’ commonly connotes 
the buying, selling, or exchanging of 
commodities”). 


Cross references: 
Business see supra text and note 36. 


ee generally see Trade 63 C.J. p 
3) . 


Trade or business see infra text and 
note 60. 


60. Simpson v. Kansas City, 22 P. 
(2d) 955, 956, 187 Kan. 915 (where it 
was said: “The common meaning of 
the words ‘trade or business’ is that 
which one conducts for financial re- 
turn or profit’). 


Business see supra text and note 36. 
Trade see supra text and note 59. 


[§ 81] 2. Building, 
Repairing, or Demolishing Building or Structure.”! 
The occupation, enterprise, or business of building, 
maintaining, repairing, or demolishing any structure 
ineludes the cleaning and washing of windows,’? the 
maintenance of “a large building let out and used for 
income, part of it occupied as a lodgeroom, dance 


Constructing, Maintaining, 


61. Stradar v. ‘Stern Bros., 172 N. 
Y.S. 482, 483, 184-App.Div. 700 (where 
it ‘was “said*~ .“*‘Upholstering”. . *=. 
is, in its manufacturing sense, a 
branch of lounge and parlor chair 
manufacturing, or a similar line of 
work in connection with the perma- 
nent decoration of houses’’).. See 
generally Upholstering 66 C.J. p 63. 


62. Berg v. Hetzler Bros., 166 N. 
Y.S. 830, 831, 179 App.Div. 551 [aff 
119 N.E. 1031, 222 N.Y. 645] (where 
it was said: ‘“A vehicle is defined 
. . . ‘That which is used as an in- 
strument of conveyance, transmission 
or communication.’ Century Diction- 
ary ‘That in or on which any 
person or thing is, or may be carried, 
as a coach, carriage, wagon, cart, car, 
sleigh, bicycle, etc.; a means of con- 
veyance; specifically a means of con- 
veyance upon land,’ .. . Webster’s 
Dictionary’). See generally Vehicle 
66 C.J. p 426. 


63. Particular employments held 
excluded because: 


Not: ~ 


Classified as hazardous or extra- 
hazardous by board, commission, 
or department see supra § 74 text 
and note 83. 


Enumerated see supra § 74 text and 
notes 79, 81. 


Named as hazardous or extrahaz- 
ardous see supra § 74 text and 
note 81 


Specifically exempted see supra § 74 
text and note. 84. 


Rie Building structure see infra § 


Construction see infra § 85. 


65. Alphonso v. Highways Engi- 
neering Co., 29 Rev.deJur. (Que.) 43. 


66. MclIlvain- vy. Blue, 203 P. 701, 
110 Kan. 266. 


67. Harrel vy. Quiring, 264 P. 46, 
125 Kan. 249. 


[a] Reason for decision.—‘‘Use of 
the word ‘building’ does not suggest 
stone, shaft, column, pillar, or other 
sepulchral monument.’ Harrel vy. 
Quiring, 264 P. 46, 125 Kan. 249, 251. 


68. Desilets v. Laplante, 48 Que. 
Super. 385. 


69. Lemieux v. City of Montreal, 
23 Que.Pr. 424. 


70. Lamontagne v. Cote, 29 Rev. 
deJur. (Que.) 353,, 


a 
; cc Building generally see supra 


Construction generally see infra § 


72. Chicago Cleaning Co. v. Indus- 
trial Board of Illinois, 118 N.E. 989, 
283 Ill. 177. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


> 


§ 81) 


hall, and offices in eonnection,”’*® the maintenance of 
water mains in connection with a waterworks plant 
by a city,’* and the sweeping and cleaning of an im- 
proved street,’® but does not include “the building 
or repairing of an ordinary public dirt road,”?® nor 
a carpenter engaged by a farmer to build a corn- 
erib,** nor “the building, maintaining, or repairing 
of a dwelling house, which is neither the occupation, 
enterprise, or business of the owner,”7§ nor the fur- 
nishing of a residence to its president by “an elee- 
mosynary institution . . . engaged in the busi- 
ness of furnishing instruction to such students as en- 
roll in its classes,’’® nor the painting of the smoke- 
stacks on the factory buildings of a corporation en- 
gaged in the cooperage business.°° The enterprise or 
business of erecting, maintaining, removing, remod- 
eling, altering, or demolishing any structure includes 
the maintenance of a bridge,*! one who “owned or 
was interested in ten buildings . . . which he 
rented and repaired,”®? one who “was engaged in no 
other business than the managing, maintaining, and 
keeping in repair some 12 or 15 buildings, most of 
which belonged to him,” and who employed a fore- 
man for the purpose, and paid all wages of men em- 
ployed by the foreman to help him,** and one who 
owns a building and occupies one of the three flats as 
his residence, renting the rest of the building,’* but 
not a corporation engaged in taking contracts for 
equipping boarding outfits and furnishing board and 
other supplies for laborers, which builds no houses 
for its business and rents storerooms for storing 
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equipment,®®> nor the “interior decoration” of the 
rooms of a building used as a nursing home,*® nor 
“the maintenance of a building by the owner as his 
home,’’®? nor a school janitor “cutting grass with a 
hand lawn mower on a schoolhouse lawn,”®* nor the 
tearing down of an old barn on land being prepared 
for subdivision by a company engaged in the busi- 
ness of subdividing and selling real estate.°® “Con- 
struction and repair of buildings” does not include 
the making of repairs to a dairy barn by a farm- 
er.°° “Construction, repair, and demolition of build- 
ings” does not include the kalsomining of a room in 
one’s residence,®? nor the erection of a : partition by a 
earpenter,®? nor the planing off of the top of a door 
by a building superintendent ;°* and “one who tears 
down a single building upon his own premises for the 
purpose of salvaging the material in order to erect 
a new barn upon such premises cannot be said to be 
engaged in the business of ‘demolition of build- 
ings.’”°* The moving of buildings includes the mov- 
ing of a house by one engaging in such work for the 
first time.°° Where the owner of a building main- 
tains, occupies, and uses it as an ineldent or adjunet 
8 a business which he is conducting, “the relation 

his business to the Workmen’s Compensation Act 
and his relation to his employees is to be determined 
by the business and not by the maintenance of the 
buildings.”®® Carpenter work in the construction of 
buildings to constitute portions of a shipbuilding 
plant,®°* and the construction of a threé-story con- 
crete hotel,?® have been held within compensation 


73. Johnson vy. Choate, 119 N.E. 


972, 284 Ill. 214. 


74. Brown y. Decatur, 188 I1l.App. 
147. 


75. City of Rock Island v. Indus- 
trial Commission of Illinois, 122 N.E. 
82, 287 Ill. 76. 


76. McLaughlin Vv. Industrial 
Board of Illinois, 117 N.E. 819, 281 
Tll. 100. 


[a] Reason for decision.—“A com- 
mon public dirt road is no doubt a 
structure as commonly defined and 
understood, but it is certainly not 
a structure within the meaning of 


said act.” McLaughlin v. Industrial 
Board of Illinois, 117 N.E. 819, 821, 
281 Ill. 100. 


77. Uphoff v. State Industrial Bd., 
111 N.E. 128, 271 111. 312, L.R.A.1916E 
329, Ann.Cas.1917D 1. 


78. Johnson v. Choate, 119 N.E. 
972, 284 Ill. 214. 


79. Lombard College v. Industrial 
Commission, 294 Ill. 548, 128 N.E. 553. 


80. T. Johnson Co. y. Industrial 
Commission, 137 N.E. 789, 306 Ill. 197. 


[a] Reason for decision.—‘‘The 
enterprise or business of the. . 
[employer] was cooperage, and the 
buildings were only a necessary in- 
cident or means as a place of carry- 
ing on the business. All the build- 
ings, with the machinery, fixtures, 
smokestacks, and other conveniences, 
were for the carrying on of the busi- 
ness, and not for realizing separate 
income therefrom.” T. Johnson Co. 
v. Industrial Commission, 137 N.E. 
789, 791, 306 Ill. 197. 


81. Smith v. City of Hamilton, 231 
Tll.App. 482. 

82. Walsh v. Industrial Commis- 
sion, 178 N.E. 82, 345 Ill. 366. 


[a] “Bhe business . of main- 


Pieyie 


taining a structure is the business of 
holding and keeping the same in re- 
pair.” Walsh y. Industrial Commis- 
sion, 178 N.E. 82, 88, 345 Ill. 366. 


83. Storrs y. Industrial Commis- 
sion, 121 N.H. 267, 285 Ill. 595. 


84. Jacobi v. Industrial Commis- 
sion; 173 N.E. 748, 749, 342 Ill. 210. 


“The owner of a building who 
makes use of it by renting it for the 
purpose of producing an income from 
it is engaged in the business of main- 
taining a structure.” Jacobi v. In- 
dustrial Commission, supra. 


85. Omaha Boarding & Supply vet 
v. Industrial Commission, 138 N.H 
106, 306 Ill. 384. 


86. Therien v. Industrial Commis- 
sion, 184 N.E. 277, 278, 351 Ill. 166. 


[a] Reason for decision.—‘“Such 
redecoration was but an incident to 
the business of conducting the nurs- 
ing home.’ Therien v. Industrial 
Commission, 184 N.H. 277, 278, 351 
Ill. 166 


87. Jacobi v. Industrial Commis- 
sion, 173 N.E. 748, 342 Ill. 210; Ala- 
bach v. Industrial Commission, 126 
N.E. 163, 291: Ill, 338. 


[a] Reason for decision.—‘‘The 
enterprise or business in which . 
[the employer] was engaged was the 
grocery business, which did not in- 
clude providing a home for himself 
and family.” Alabach vy, Industrial 
Commission, 126 N.E. 163, 291 Ill. 338. 


88. Board of Education of Dist. 
No. 4, Town 12, v. Industrial Commis- 
sion, 178 N.E. 875, 346 Ill. 505. 


89. H. Roy Berry Co. v. Industrial 
Commission, 149 N.E. 278, 318 Ill. 312. 


90. Coleman v. Bartholomew, 161 
NGY.S: 2500, 561, 175° App. Diy. -122 
(holding that “the employer was not 
engaged in. the construction 


and repair of buildings for pecuniary ; 
gain’’). 

91. Hungerford vy. Bonn, 171 N.Y. 
S. 280, 1838 App.Div. 818. 


92. Bargey v. Massaro Macaroni 
Co., 113 N.E. 407, 218 N.Y. 410. 


93. Schmidt v. Berger, 116 N.E. 
352, IdSe, lb. N.Y. 26. 


94 Millard v. Townsend, 197 N.Y. 
S. 702, 204 App.Div. 132. 


95. In re Karos, 243 P. 593, 84 
Wyo. 357. 


96. Jacobi v. Industrial Commis- 
Sion, 173 N.E. 748, 749, 342 Ill. 210 
(holding further that ‘‘the evidence 
that the owner of the building in this 
case was maintaining and using it for 
the purpose of producing an income 
and not as a part of some other busi- 
ness in which he was engaged brought 
him under the Workmen’s Compensa- 
tion Act’’). 


[a] “The line of demarcation be- 
tween maintaining'’a structure as an 
incident rather than as a business, 
and the business of maintaining a 
structure, is not readily defined, but 
we are of the opinion that a safe rule 
is that where one maintains build- 
ings or structures for profit, whether 
that profit be as compensation for 
his services or by way of rentals 
received, and such maintenance re- 
quires a substantial portion of his 
time and attention, he must be said to 
be engaged in the business of main- 
taining a structure within the con- 
templation of the Workmen’s Com- 
pensation Act.” Walsh vy. Industrial 
SSSI ORs 178 N.E. 82, 84, 345 Ill 


97. Welden vy. Skinner & Eddy 
NT 174 Pi 452, 103**wWash, 
98. Corral v. Ocean Accident & 


Guarantee Corporation, 


(2a) 034 (Ariz.) 23 P- 
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acts without setting out any particular provision 
thereof; but “the erection, repairing, or demolition 
of a house by an owner, for his own private purpos- 
es, and while not so engaged in that business, trade, 
or occupation himself,”®® or while not engaged in any 
hazardous business, trade, or occupation within the 
act,1 has been held, without such setting out, not 
within an act, even where the house “is used by the 
owner other than as a dwelling house.’’? 


[§ 82] 3. Business, Occupation, Profession, or 
Trade.* The term “business” includes “the buying 
and shipping of poultry in carload lots to distant 
markets,”* and dealing in hardware;° and “horse 
racing may be made a business.”® A church, in erect- 
ing a church building, is engaged in a “trade or busi- 
ness.”? On the other hand, “in constructing sewers, 
cities, in their corporate capacities, do not engage 
in trade;’’® a city, while repairing streets, is not en- 
gaged in a trade or business;® “a county, in con- 
structing a hard-surface road, is not engaged in 
‘trade or business,’ 2° nor is a county “in resurfacing 
a county road;”11 the erection of a house on the 


owner’s land, and for his own use as a home, is,not: 


a trade, business, or occupation, even though tRe 
owner builds it of cinder blocks to promote the busi- 
ness of a corporation which manufactures the blocks, 
and of which he is president;1? a householder who 
erects a chicken house on his home property is not, 
by reason of that act, engaged in the business of 
building;1* “a housewife, in maintaining a summer 
home, is not engaged in a trade, business, profession, 
‘or oecupation;’!* a marri¢d woman, residing with 
her husband in a house owned by her, who engages 


99. Charity Hospital of Louisiana 12. 
v. Morgan, (La.App.) 143 So. 508, 509. 157 Md. 200. 
1. Shipp v. Bordelon, 94 So. 399, 13. 


152 La. 795; Jarrell v. Ewing, 7 La. 
App. 502; Blane vy. Inglehart, 5 La. 
App. 17. 


172 Wash. 51. 
[a] 


WORKMEN’S COMPENSATION ACTS 


te 


Clement v. Minning, 145 A. 485, 


Carsten v. Department of La- 
bor and Industries, 19 P.(2d) 1338, 135, 


Effect of statute requiring 


[§§ 81-82 


for the greater part of a year in enlarging and re- 
modeling her dwelling is not engaged in any busi- 
ness,!5° and a married woman so residing, who owns 
four resident properties arranged for eight or nine 
tenants is not carrying on a business or occupa- 
tion;!® the occasional cleaning and repairing of his 
own five houses, which he rents, by one who is en- 
gaged in the business of operating a soft drink par- 
lor, does “not constitute a trade, business, profes- 
sion, or occupation;”!7 an owner letting a house or 
houses for profit is not engaged in the prosecution of 
a trade or business;?8 an owner of a farm “who tears 
down a single building upon his own premises for 
the purpose_of salvaging the materials in order to 
erect a new barn upon such premises” is not engaged 
in any business in doing so;!® tHe owning, letting, 
paying of taxes on, and keeping in repair of, a single 
dwelling does not constitute a business or occupa- 
tion;2° “a retired farmer, living in town, and leasing 
his farm, is [not] engaged in ‘an industrial business’ 
. . .. beeause he hires three or four men to build 
a cornerib on his rented farm;’’?! “the upkeep and 


care of a home for one’s self and family is not in the 


category of a trade, business, profession, or occu- 
pation;’22 “nor is it an industry;”?? and “when 
a person, engaged in the general business of buying 
and selling junk and dealing in second-hand automo- 
biles, owns a small store building and two or three 
houses, which he rents totenants . . . the labor 
or services . . . required to be furnished or per- 
formed by him in the handling of and caring for 
those properties, does not amount to a ‘regular busi- 
ness’ or occupation.”4 be 


of itself make less applicable the or- 
dinary definition of the word ‘busi- 
ness,’ and... . that phrase should 
be read as though the word ‘business’ 
immediately preceded the word ‘un- 
dertaking.’ ”’ Lauzier v. Industrial 


[a] Reason for decision.—‘‘It is not 
enough that the work done should be 
hazardous if it be not also incident 
to or in the course of the trade, busi- 
ness, or occupation of the employer 
which is within itself hazardous un- 
der the statute.” Shipp v. Bordelon, 
94 So. 399, 400, 152 La. 795. 


2. Jarrell v. Ewing, 7 La.App. 502, 
503 (where the owner of a house had 
it repaired ‘‘with the purpose of rent- 
ing it’’). 

3. Employment in course of em- 
ployer’s business see infra § 180. 


4. Claus v. De Vere, 235 N.W. 450, 
120 Neb. 812. 


5. Hendrickson v. State Industrial 
Accident Commission, 8 P.(2d) 883, 
215 Cal. 82. 


6. Miller v. Clothier, 
Cow269, 271. 

7. Gardner v. Trustees of Main St. 
M. E. Church of Ottumwa, (lowa) 250 
N.W. 740. 


8. Redfern v. Eby, 170 P. 800, 102 
Kan. 484. 


9. Simpson v. Kansas City, 22 P. 
(2d) 955,187 Kan, 915. 


10. Robertson v. Board of Com’rs 
of Liabette County, 252 P. 196, 122 
Kan. 486. 

11. Gray v. Board of County 


Com’rs of Sedgwick County, 165 P. 
867, 101. Kan. 195, L.R.A.1918F 182. 


9 Pa.Dist.& 


sword ‘undertaking’ 


premiums for building permit.—A 
provision of a statute ‘which forbids 
cities and towns the right to issue 
building permits ‘to any person’ who 
has not Submitted an estimated pay- 
roll and paid the premiums thereon 
. ww “has no. effect in a case. like 
this, where no building permit is re- 
quired or could have been issued.” 
Carsten vy. Department of Labor and 
Industries, 19 P.(2d) 133, 134, 172 
Wash. 51. 


14. Hicholz v. Shaft, 208 N.W. 18, 
166 Minn, 339. 


15. Marsh v. Groner, 102 A, 127, 
258 Pa. 473, L.R.A.1918F 213. 


16. Billmayer v. Sanford, 225 N. 
W. 426, 177 Minn. 465. 


17. Vandervort v. Industrial Com- 
mission of Wisconsin, 234 N.W. 492, 
203 Wis. 362; Sturman v. Industrial 
Commission of Wisconsin, 232 N.W. 
864, 234 N.W. 494, 203 Wis. 190. 


18. Ford v. Industrial Accident 
Commission of State of California, 200 
P. 667, 53 Cal.App. 542; Lauzier v. 
Industrial Accident Commission of 
California, 185 P. 870, 43 Cal.App. 725. 


[a] Effect of amendment.—In an 
amendment providing that “the words 
‘trade, business, profession or occupa- 
tion of his employer’ shall be taken 
to mean any undertaking actually en- 
gaged in by him with some degree of 
regularity, ..«: «se. thé» uses Of; the 
does not 


For later cases, developments and changes in the law see Annotations, 


Accident Commission of California, 
185 P. 870, 871, 43 Cal.App. 725. 


19. Millard v. Townsend, 197 N.Y. 
S. 702, 204 App.Div. 132. 


20. Sink v. Pharaoh, 212 N.W. 192, 
170 Minn. 137, 50 A.L.R. 1173. 


21. Oliphant v. Hawkinson, 183 N. 
Wee 809, 192 Iowa 1259, 33 A.L.R. 


22. Wichholz v. Shaft, 208 N.W. 18, 
19, 166 Minn. 339. 


[a] Reason for decision.—“The 
maintenance of a home is not a trade, 
business, profession, or occupation for 
pecuniary profit and was not intended 
to be burdened by the loss or damage 
which.may result from accidental in- 
juries to servants therein.” Eichholz 
v. Shaft, 208 N.W. 18, 166 Minn. 339. 


[b] “Persons engaged exclusive- 
ly in caring for the home and serving 
the members of the family therein are 
not covered by the Workmen’s Com- 
pensation Act.’ WBichholz vy. Shaft, 
208 N.W. 18, 19, 166 Minn. 339. 


23. Wichholz v. Shaft, supra. 


24. Kaplan v.3‘Gaskill, 187 N.W. 
943, 946, 108 Neb. 455. 


_ “Merely holding property and keep- 
ing it in order, though it is rented 
to another and renders an income, 
can hardly be said, without straining 
the meaning of the terms, to consti- 
tute a regular business on the part 
of the owner. There are different 


same tifle and section number. 


§§ 83-86] 
[§ 83] 4. Canning or Preparation of Foodstuffs. 
“Canning or preparation of . ... foodstutfs” 


does not include the manufacture of butter,?® nor 
the work of a butcher or assistant chef in a hotel, in- 
jured through the slipping of a knife in boning a leg 
of mutton,?® or of an employee of a wholesale gro- 
cery company, injured in bottling peroxide,?* or of 
a workman employed specifically to harvest ice by 
a company engaged in the preparation of food- 
stuffs.?§ 


'§ 84] 5. Carriage; Hauling.*® “Carriage by 
land or water and loading or untoading in connection 
therewith” includes “a general transfer business,’’*° 
“hauling eoal or ice about the city for delivery to cus- 
tomers” of the employer,** hauling erushed stone for 
paving to be done by another,** and the operation of 
street railways.** The phrase does not cover car- 
riage which is merely incidental to’ another busi- 
ness;3* thus it does not cover the delivery of milk to 
consumers as an incident to a milk business,** nor 
the hauling.and delivery of coal as an incident to a 
retail eoal business,?® ner the hauling and delivery of 
water as an ineident to the business of supplying it to 
the inhabitants of a city,** nor the hiring of cars and 
drivers by one undertaker to another to carry per- 
sons to burials.3* “Carriage . . including the 
distribution of any commodity by horse-drawn or 
motor-driven vehicle” does not include the distribu- 
tion of circulars on foot by an employee of a com- 
pany which operates no automobile truck. although 
its inspector operates an automobile in his work.*°® 


characters of properties which are in- 


come-producing and which need more | 198. 
or less care and attention in their [al 
handling, and yet the mere holding ~~ 


of them, which does not require a 
substantial or continuous or habitual 
rendition of service, can hardly be 
said to constitute a business, as that 
term is used in the statute.” Kap- 


which 
engaged. 
terprise itself.” 
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dustrial Board, 113 N.E. 976, 274 Tl. 


Reason for decision.—‘‘The en- 
terprise cannot be considered a mere 
incident to the general business in 

. [the employer] 
It was the business or en- 
Parker-WaSshington 
Co. v. Industrial Board, 113 N.E. 976, 


[71 C.J.] 373 


The hauling of gravel by truck,*® hauling sugar cane 
to a derrick for transportation by railway to a sugar 
factory,‘! and hauling water for a steam engine used 
in pulling a road grader in the construction of a pub- 
lic highway*? have been held within compensation 
acts without setting out any particular provision 
thereof; but, without such setting out, hauling dirt 
and filling up holes in common dirt roads has been 
held not included.* 


[§ 85] 6. Construction.44 Construction of oil 
wells includes the hauling of logs, timber, and drill 
rigs, and the placing of them on the ground, and the 
hauling of machinery and appliances to be used in 
connection with the erection and operation of 
wells.4®° “Construction of public roads” does not in- 
clude the hauling of fertilizer by a teamster for the 
upkeep of a public park,*® nor does “construction and 
engineering works;’’47 but the latter phrase includes 
the putting in of a concrete curb to a roadway within 
a city park.*® “Construction of . . . water- 
works” includes all laborers employed therein.*® 
“Construction, installation or operation of electric 
light and electric power lines, dynamos, or appliane- 
es, and power transmission lines” does not include a 
process server, claim adjuster, and investigator.>° 


[§ 86] 7. Domestic or Household Empioyment. 
The workmen’s compensation acts commonly exempt 
domestic or household employment from their oper- 
ation.>1 “Domestic employment” does not include 
the work of a maid in a large hotel.>? “Household 


40. Beebe v. McKeithen Const. Co., 
5 La.App. 179. 


41. Dartez v. Sterling 
La.App. 414, 


42. Board of Com’rs of Okmulgee 
Can, v. State, 201 P. 998, 838 Okl. 


Sugars, 7 


was 


43. 


Jan v. Gaskill, supra. 


25. Pardy v. Boomhower Grocery 
Co., 164 N.Y.S. 775, 178 App.Div. 347. 


[a] Beason for decision.—“Butter 
is a newly formed product to which 
the idea of canning or any Similar 
preparation is inapplicable.” Fardy 
v. Boomhower Grocery Co., 164 N.Y.S. 
775, 777, 178 App.Div. 347. 


26. De la Gardelle v. Hampton Co., 
153 N.Y.S. 162, 167 App.Div.. 617: 


[a] Beason for decision.—' ‘(Groups 
30 and 33 of section 2 of the statute 
under consideration, which enumer- 
ates and defines hazardous employ- 
ments, cannot, in my judgment, be 
regarded as covering any employment 
consisting of the preparation of meat 
or foodstuffs for cooking purposé¢s, in 
the ordinary course of househcld du- 
ties, domestic service, or the conduct 
of hotels or restaurants in which 
meats or foods are prepared and eock- 
ed for eating on the premises.” De 
la Gardelle v. Hampton Co., 153 N.Y. 
S. 162, 163, 167 App.Div. 617. 


27. Beckman v. J. W. Oelerich & 
Son, 160 N.Y.S. 791, 174 App.Div. 353. 


28. Aylesworth v. Phoenix Cheese 
Be 155 N.Y.S. 916, 170 App.Div. 34, 
ov. 

29. Transportation see infra § 113. 


30. Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 Ill. 370. 


31. Righthouse v. Peoria Ry. Co., 
208 Hl.App. 564. 


32. Parker-Washington Co. v. In- 


978, 274 TI 198. 


33. Chicago Rys. Co. v. Industrial 
Board,, 114. IN:H.,725384, 276) Tl, 1125 
Berndt v. Chicago Rys. Co., 220 Ill. 
App. 307. 


[a] “The words ‘loading and un- 
loadizxg,’ in common use and under- 
standing, apply as well to passengers 
as to freight, and to street railways 
as well as to steam railways. Joad- 
ing and unloading passengers on 
street railways is connected with the 
carriage of such passengers.” Chica- 
go Rys. Co. v. Industrial Board; 114 
N.E. 534, 535, 276 Ill. 112. 


34. Mattoon Clear Water Co. vy. In- 
dustrial Commission, 126 N.E. 168, 
291 Ill. 487; Fruit v. Industrial Board, 
119 N.H. 931, 284. 71). 154; Parker- 
Washington Co. v. Industrial Board, 
113 N.B. 976, 274 Ill. 498; Bishop v. 
Bowman Dairy Co., 198 Ill.App. 312. 
See Bastle v. Chicago, R. I. & P. Ry. 
Co., 205 Ill.App. 293. 


35. Bishop v. Bowman Dairy Co., 
198 Tll.App. 312. 


36. Fruit v. Industrial Board, 119 
N.B. 931, 284 Ill. 154. 


37. Mattoon Clear Water Co. v. In- 
cee Commission, 126 N.B. 168, 291 
IBN 3 


38. EF. W. Hochspeier, Ine., v. In- 
dustrial Board of Illinois, 116 N.E. 
121, 278 Ill. 523, L.R.As1918F 227. 


39. Chicago Circular Advertising 


Service v. Industrial Commission, 163 
N.H. 408, 332 Ill. 156. 


_Village of Chapin v. Industrial 
Commission, 168 N.E. 286, 336 Ill. 461. 


44. Building see supra §§ 80, 81. 
Se pemnerion of buildings see supra 


§ 
45. Durrett v. Woods, 99 So. 4380, 
Iie WUE isik 


46. Ponca City v. Grimes, 288 P. 
951, 144 Okl. 31. 


[a] Reason for decision.—‘‘The 
term [public roads] carries with it 
the idea of.a thoroughfare to be used 
for traffic for the passage of the pub- 
lic. Without attempting to say just 
what employment is included in the 
construction of such public roads, it 
seems clear that a public park is not 
a public road.” Ponca City v. Grimes, 
288 P. 951, 952, 144 Oki. 31. 


47. Ponca City v. Grimes, supra. 


48. Oklahoma City v. State Indus- 
trial Commission, 298 P. 577, 147 Okl. 
261, 803 [dist Ponca City v. Grimes, 
288 P. 951, 144 Okl. 31). 


Neo: Gilyard v. O’Reilly, 4 La.App. 


50. In re Brown, 159 N.Y.S. 1047, 
173 App.Div. 432. 


51. See statutory provisions; 
cases infra notes 52-55. 


52. Barres v. Watterson Hotel Cos 
244 S.W. 308, 309, 196 Ky. 100 (hold- 
ing that “the business of running a 
hotel is industrial in its nature, and 
not domestic in the general meaning 
of the word’). 


and 
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domestic service” does not include the services of 
one “employed as a maid, her duties consisting of 
what is known as general housework, in addition to 
which she attended upon patients in the. sanitari- 
um,’’>* nor trimming a tree on property part of which 
is oceupied by a residence, an employee’s house, and 
a garden, the rest being devoted to agricultural pur- 
poses,°* nor the sweeping of floor joists by a carpen- 
ter engaged to do whatever is necessary and inciden- 
tal to the work of converting a barn into a resi- 
dence.®® 


[§ 87] 8. Engine; Machine. “Engine or ma- 
chine” includes a hoist hung to, and depending from, 
wheels which run on overhead rails and used for lift- 
ing and carrying heavy. weights,°* and a steam shovel 
resting on wheels on a side track.®* An apparatus 
for changing alternating current to direct current, 
which apparatus has no moving parts, and an appara- 
tus for recording fire alarms, the motive power of 
which is a spring set in motion by the action of an 
electric current, are not “machinery . . . used.”°§ 


[§ 88] 9. Engineering Work or Works.°® “Hngi- 
neering work’ does not include clearing land from 
the natural growth thereon,®°® and, defined as “any 
work of construction, improvement or alteration or 
repair of building,” does not include the decoration 
of the front of a building with flags and bunting.®* 
“Engineering works’ refers to establishments or 
places where engineering work is carried on, and does 
not include or refer to work of an engineer on a 
public highway.”®? Employment “on, in or about 
an engineering work” does not cover a laborer injur- 
ed while proceeding to a place where pavement re- 
pairs are being made without the use of a steam roll- 
eriss 


[§ 89] 10. Excavating. “Excavating” includes 
“the digging of sewer trenches with a shovel or 
spade.”*+ “Excavating or grading with power ma- 
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re 


[§§ 86-91 


chinery” includes “the work of building and repair- 
ing publie highways by means of motor tractors.”°° 
“Hxcavation,” as used in a listing of hazardous oc- 
cupations, does not include the making of an exca- 
vation only four feet square and ten deep for the 
purpose of holding a concrete pillar to strengthen 
an existing building.®® 


[§ 90] 11. Explosives; Inflammable Materials. 
“Bnterprise in which explosive materials are manu- 
factured, handled or used in dangerous quantities” 
includes a company engaged in selling and delivering 
gasoline®? and a township blasting out stumps on a 
new road;°® but neither that phrase nor “enterprise 
wherein molten metal . . ., or inflammable 
doe vac(ilnids| ois. (are. ./) Mged, 47» je tn dan; 
gerous quantities” includes a university which uses. 
such material, metals, and fluids only “in the course 
of instruction.”°® ‘Handling of explosives and dan- 
gerous chemicals” does not include school teaching 
to which the handling of chemicals is purely ineiden- 
tal.7° “Process requiring the use of any dangerous. 
explosive or inflammable materials” does not include 


the development of power in motor-truck engines by 


use of gasoline.”"! “Regular proximity to dangerous. 
quantities of gunpowder, dynamite, nitro-glycerine,, 
and other like dangerous explosives” includes em- 
ployment in the proximity of gasoline,*? as in a serv- 
ice station;7® but the presence of a small gasoline 
engine on the premises is not sufficient to bring a 
plant within the provision.’* 


' [§ 91] 12. Factory. “Factory” includes ‘fan air- 
port where a shop is maintained for the purpose of 
building, cleaning, and repairing airplanes, and which 
is equipped with power-driven machinery used for 
such purposes,”?® a butcher’s shop in which animals 
are, by slaughter, transformed into meat for sale,*® 
a building the lower story of which is used as stores, 
and the upper stories as apartments and offices, in 


53. Gernhardt v. Industrial Acci- 
dent Commission of California, 185 P. 
307, 43 Cal.App. 484, 485. 


54. Lacoe v. Industrial Accident 
Commission of Division of Industrial 
Accidents and Safety, 293 P. 669, 211 
Cal. 82. 


55. Crockett v. Industrial Acc. 
Commission of California, 213 P. 969, 
190 Cal. 583. 


56. Dunlop v. Canada Foundry Co., 
28 Ont.L. 140, 12 Dom.L.R. 791 Laff 4 
Ont.W.N. 791, 2 Dom.L.R. 887]. 


57. Dicarllo v. McLean, 4 Ont.W.N. 
1444, 24 Ont.W.R. 749, 12 Dom.L.R. 7. 


58. Hook v. Prince Albert, 11 Sask. 
L. 85, 40 Dom.L.R. 1, [1918] 1 West. 
Wkly. 922. 


[a] Reason for decision.—‘“‘There 
is no evidence that the workmen have 
anything to do with this machinery. 
They cannot, therefore, be said to 
use or employ it for any purpose.” 
Hook y. Prince Albert, 11 Sask... 85, 
aa a ae 1, 2, [1918] 1 West.Wkly. 
922. 


59. Building or engineering work 
see supra § 80. 


Construction and engineering works 
see supra § 85. 


60. Basanta v. Canadian Pac. R. 
€os'16' B:C.''304, 5 BIW.C.C. 723: 


61. Estes v. State Industrial Acci- 
ant Commission, 267 P. 518, 125 Or. 
6. 


62. Board of Com’rs of Kingfisher 
Cpa vy. Grimes, 182 P. 897, 75 Okl. 
ete 


63. Cornea v. National Paving & 
Contracting Co., 9 Sask.L. 40, 26 Dom. 
L.R. 402, 33 West.L.R. 462, 9 West. 
Wkly. 1059. 


64. Scully v. Industrial Commis- 
pion of Illinois, 120 N.E. 492, 284 Ill. 
fisc 


[a] “The various kinds of excavat- 
ing that the statute denominates as 
extrahazardous are not specifically 
mentioned, but they necessarily in- 
clude any kind of excavation that is 
attended with more than ordinary 
dangers of a simple occupation.” 
Scully v. Industrial Commission of 
Illinois, 120 N.E. 492, 498, 284 Ill. 567. 


65. Hicks v. Parish of Union, 6 
La.App. 5438, 546. 


66. Morris v. Muldoon, 180 N.Y.S. 
319, 190 App.Div. 689. 


[a] Reason for decision.—‘“It is 
not reasonable to suppose that the in- 
sertion . . . of the word ‘excava- 
tion’ among the hazardous employ- 
ments meant every minor excavation 
which was incidental to other work.” 
Morris v. Muldoon, 180 N.Y.S. 319, 


320, 190 App.Div. 689. 


67. Gibson vy. Industrial Board, 
114 N.B. 515, 276 Ill. 73. 


68. McLaughlin v. Industrial 
Oe more Illinois, 117 N.E. 819, 281 


69. North v. Board of Trustees of 
yore University of Illinois, 201 Ill.App.. 
, 450. 


70. Beeman v. Board of Education 
of Penn Yan, 187 N.Y.S. 213, 195 App. 
rie 357 Tate Te29 Nee (OLAS 237 CNP Ye: 


71. Dodson v. Kansas City Refining; 
Sales Co., 204 P. 532, 110 Kan. 481. 


72. Smith v. Marine Oil Co., 121 So. 
782, 10 La.App. 674. 


73. Youngblood v. Colfax Motor: 
Co., 125 So. 883, 12 La.App. 415; Smith 
v. Marine Oil Co., 121 So. 782, 10 La.. 
App. 674. 


74, Foret v. Paul Zibilich Co., 137 
So. 366, 368, 18 La.App. 363 (so hold- 
ing, “particularly since the engine is: 
shown to have been separated from 
. . |, [the employee] by a. brick 
wall’). 


75. Et. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2da) 682, 
151 Okl. 67. 

76. Thorne v. 
305. 


Roy, 41 Que.Super. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 91-92] 


which no manufacturing is carried on, and the eleva- 
tor of which is operated by machinery driven by elec- 
tric power,’? a building used for the business of 
storing, charging, and repairing electric trucks which 
are the property of others than.those who carry on 
such business,*® a department of a furniture store, in 
which curtains and draperies are manufactured,’® 
and a stable in which machinery, operated by elec- 
trie power, has been installed for cutting and crush- 
ing grain for the horses,*° but not a fire hall contain- 
ing an apparatus for changing alternating current 
to direct current, an apparatus for recording fire 
alarms, and four gasoline fire engines;*! nor, in 
Quebec, may a workman employed in a factory not 
using machines operated otherwise than by human 
or animal power claim under the act..? The word 
“factory” is so defined in the Kansas act that “the 
term is limited to premises where power is used in 
manufacturing, including certain named _premis- 
es;”°% as thus defined, it ineludes “a plant in 
which blocks and slabs of stone, marble, and 
granite are cut, shaped, dressed, polished, lettered, 
and otherwise prepared for setting up as tombstones 
and graveyard monuments,”’** but not “premises 
wherein no mechanical power is used, and wherein 
workmen are employed in making and repairing bar- 


. . . 
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“Factories, mills, and workshops where machinery 
is used” includes the operation, in the general offices 
of a gas company, of an electrically driven machine 
for making plates or stencils for printing bills.*® 
“Factories, mills and workshops where power-driven 
machinery is used” includes “the manufacture of sau- 
sage through and by the use of ‘power-driven machin- 
ery.’’’5* Compensation may be allowed under the 
Nova Scotia workmen’s compensation act, in respect 
of an injury to a teamster while driving a truck and 
a team of horses in the delivery of the output of the 
factory, although at some distance therefrom, the 
horses and truck being a part of the factory “plant” 
under the extended meaning given to the word “fac- 
tory,” so that an injury “on, in or about’ any part 
of the plant is within the statute;*® but, under the 
Saskatchewan act, an employee “a quarter of a mile 
away fromthe . . . factory, engaged in employ- 
ment which was not part of the factory work 
cannot be said to have been employed on or 
faetory.?”*®? 


. . 


about a 


[§ 92] 13. Farm Labor; Agriculture®°—a. In 
General, The workmen’s compensation acts com- 
monly exempt farm labor from the operation, using 
various terms to specify that general type of em- 


rels, each workman using only his own tools.’’®* 


77. Western Trust v. 
Sask.L. 6. 


[a] Reason for decision.—Defined 
in the statute as meaning “a building, 
workshop or place where machinery 
driven by steam, water or other me- 
chanical power is used,’ the word 
“factory” includes “every building in 
which machinery driven by mechani- 
cal power is used,” and is not restrict- 
ed “to buildings used for industrial 
purposes only.” Western Trust v. 
Duncan, 8 Sask.L. 6. 


78. Evans v. B. C. Electric R. Co., 


Duncan, 8 


(B.C.) 29 West.L.R. 435, 7 West.Wkly.: 


121 (so holding under Rev. St. c 244). 


79. WHarbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 147 Okl. 207. 

80. Garrett v. Moose Jaw, 11 Sask. 
L. 307, 42 Dom.L.R. 621, [1918] 2 
West.Wkly. 1058. 


81. Hook v. Prince Albert, 11 Sask. 
L. 85, 40 Dom.L.R. 1, [1918] 1 West. 
Wkly. 922. 


82. Bedard v. Liquor 
(Que.) 30 Rev.de Jur. 295. 


3. Dodson v. Kansas City Refining 


Comm’n, 


Sales Co., 204 P.. 532,533, 110 Kan. 
481. 

84 Harrel v. Quiring, 264 P. 46, 
125 Kan. 249. 


85. Menke v. Hauber, 160 P. 1017, 
99 Kan. 171. 


[a] Reason for decision.—“By the 
word ‘power’ the Legislature did not 
intend to include hand power, but had 
reference to (mechanical power. 
. . . .The context of the act shows 
that the word ‘power’ must necessari- 
ly have reference to energy develop- 
ed by machinery. If hand power were 
intended to be included the Legisla- 
ture would have omitted the use of 
the word ‘power’ entirely.” Menke vy. 
Hauber, 160 P. 1017, 1018, 99 Kan. 171. 


86. Gowey v. Seattle Lighting Co., 
184 P. 339, 108 Wash. 479. 

[a] Impossibility of injury.—‘‘The 
impossibility of injury to the operator 
of a machine when it is in perfect or- 
der does not render its operation’ oth- 


t 


ployment.°+ 


er than extrahazardous employment 
within the meaning of the compensa- 
tion act.” Gowey v. Seattle Lighting 
Co., 184 P. 339, 340, 108 Wash. 479. 


87. Eckhardt v. Jones’ Market, 209 
P. 470, 105 Or. 204. ji 


88. O’Toole v. Brandram-Hender- 
son, 21 Dom.L.R. 838, 48 N.S. 293. 


89. Garrett v. Moose Jaw, 11 Sask. 
L. 307, 42 Dom.L.R. 621, 6238, [1918] 
2 West.Wkly. 1058. 


90. English act of 1900 see infra § 
120. 
91. See statutory provisions; and 


Miller & Lux, Incorporated, v. Indus- 
trial Accident Commission of Califor- 
nia, 178 P. 960, 961, 179 Cal. 764, 7 
A.L.R. 1291 (holding that “the law 
of California has exempted the farm- 
ing industry from the operation of 
this statute, and if a worker upon a 
farm may be reasonably classified as 
one engaged in agriculture, his em- 
ployer is clearly entitled to the bene- 
fit of this exemption’’); Industrial 
Commission of State of Colorado v. 
Shadowen, 187 P. 926, 927, 68 Colo. 69, 
13 A.L.R. 952 (where the court said: 
“The theory of thelawisthat ... 
farm and ranch labor are not to be 
classed as hazardous occupations, and 
for such reason are exempted from 
its operation”); Uphoff v. State In- 
dustrial Bd., 111. N.E., 128, 130, 271 
Po 312, VER AL LoT6E 3295 Ann: Cas: 
1917D 1 (holding that ‘clearly 
rsh farm laborers engaged in 
general farming would not be cover- 
ed by the act, unless the farmer elect- 
ed to accept the act’); Hyde v. Al- 
len, 137 N.E. 699, 700, 243 Mass. 5386 
(holding that “the section ... . 0 
the Workmen’s Compensation Act 
providing that, in an action to recov- 
er damages for personal injuries, it 
shall not be a defense that the em- 
ployee was negligent, that the injury 
was caused by a fellow servant, that 
the employee assumed the risk of in- 
jury, is not applicable to actions to 
recover damages for personal inju- 
ries suffered by farm laborers’); In 
re Keaney, 104 N.BE. 438, 217 Mass. 5, 
7 (where the court said: ‘The work- 
men’s compensation aet was not in- 


The question whether or not an in- 


tended to confer its advantages upon 
farm laborers, or to impose its bur- 
dens upon farmers. St. 1911, ¢c. 751, 
Part 1, § 2. The legislative policy of 
exempting them from statutory ben- 
efits and liabilities established in ad- 
dition to those of the common law, 
disclosed in the employers’ liability 
act, St. 1909, c. 514, § 142, has been 
continued in the workmen’s compen- 
sation act. A farmer employing la- 
borers in agriculture suffers no harm 
in not undertaking to become a sub- 
scriber under the workmen’s compen- 
sation act’); Roush v. Heffelbower, 
196 N.W. 185, 186, 225 Mich. 664, 35 
A.L.R. 196 (where the court. said: 
“The power of the Legislature to clas- 
sify employees and to except from the 
operation of the Workmen’s Compen- 
sation Act the class designated as 
farm laborers is based upon the fact 
that there is a reasonable and sub- 
stantial distinction between the con- 
ditions under which the farm labor- 
er performs his work and the condi- 
tions under which work is perform- 
ed by those engaged in other employ- 
ments. In excluding farm laborers 
from the benefits granted to other 
classes, it was. evidently the theory 
of the Legislature that the work of 
the farm laborer was not sufficiently 
hazardous to require the protection of 
the Compensation Law’); Peterson 
v. Farmers’ State Bank of Eyota, 230 
N.W. 124, 125, 180 Minn. 40 (where the 
court said: “It is characteristic of 
the workmen’s compensation acts that 
in one way or another, the phraseo- 
logy not always being the same, their 
protection is denied to farm laborers. 
Why that is done is no concern of the 
courts’); Massie v. Court of Common 
Pleas in and for Monmouth County, 
156 A. 377, 108 N.J.Liaaw 199 [aff 151 
A. 205, 8 N.J.Misc. 600] (holding that 
“farmers are not exempt from the lia- 
bilities imposed by the Workmen’s 
Compensation Act”); Roe v. Bonham, 
123 A. 376, 99 N.J.Law 290 (holding 
to same effect); Jimenez v. Work- 
men’s Relief Commission, 34 Porto 
Rico 747, 748 (where the court said: 
“The Act makes express exception of 
this class of workers, and undoubted- 
ly the reason of the legislators was 
that agricultural labor does not offer 
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jured employee is excluded from a compensation act 
exempting this type of employee has been said to be 
the subject of an irreconcilable conflict, depending 
somewhat on the varying statutes.°? 
held that there is no farm labor unless farming is 
in operation, or unless construction or other work 
is being done in anticipation or aid of farming.®® 


WORKMEN’S COMPENSATION ACTS 


It has been 


By the weight of authority, whether an employee is 


the danger of other occupations, ex- 
Cente anim Cases. (som 1 OL whe wem= 
ployment of animal power or instru- 
ment or tools whose use may cause 
serious bodily injury. . . . Asa 
rule farm laborers have been ex- 
cepted from the operation of the com- 
pensation laws in the United States, 
Canada and England, although fre- 
quently it has been provided that 
farmers may elect to place themselves 
within the statute’); Georgia Casu- 
alty Co. v. Hill, (Tex.Civ.App.) 30 
S.W.(2d) 1055, 1057 [aff (Commn. 
App.) 45 S.W.(2d) 566] (where the 
court said: “In Texas, aS appears 
to be the rule generally in the Unit- 
ed States, Canada, and England, agri- 
cultural employment, in the sense of 
farm labor especially, has been ex- 
cepted from the operation of the 
Workmen’s Compensation Law. Farm 
labor is not regarded in any jurisdic- 
tion as extrahazardous’’). 


[a] “ ‘Agricultural pursuit’ may 
ane - properly include every proc- 
ess and step taken and necessary to 


the completion of a finished farm 
product.” Cook v. Massey, 220 P. 
pee 1091, 88 Idaho 264, 35 A.L.R. 
00. 


[b] “ ‘Agriculture’ (1) covers all 
things Ordinarily done by the farmer 
and his servants incidental to the 
carrying on of his branch of indus- 


try” (Warner v. Longstreth, 164 A. 
806, 108 Pa.Super. 124), (2) and in- 
cludes fruit growing (Bucher. v. 


American Fruit Growers’ Co., 163 A. 
33, 107 Pa.Super. 399). 


[ec] Agricultural and farm work 
distinguished.—(1) ‘ ‘Agricultural la- 
borers’ [is] a term broader and more 
comprehensive than ‘farm laborers.’ ”’ 
Davis v. Industrial Commission of 
Utah, 206 °P. 267, 269, 59 Utah 607. 
(2) “Some of the acts except ‘farm 
laborers,’ while the Idaho statute ex- 
cepts ‘those engaged in agricultural 
pursuits,’ the latter phrase. being 
much more comprehensive than the 
former.” Cook v. Massey, 220 P. 1088, 
1090, 38 Idaho 264, 35 A.L.R. 200. (3) 
“The terms ‘farm employee’ and ‘agri- 
cultural employee’ as used in this 
state have substantially the same 
meaning. If there is any difference, 
the latter expression, which necessari- 
ly includes the former, has a broader 


meaning.” Fleckles v. Hille, 149 N. 
E. 915, 83 Ind.App. 715. (4) ‘There is 
some discussion .. . upon a 


supposed distinction between one en- 
gaged in agricultural pursuits and one 
engaged in farm labor. Such a dis- 
tinction doubtless exists in the sense 
that one who is engaged in the pur- 
suit of agriculture may not neces- 
sarily be a farm laborer, but it is 
quite evident that every farm la- 
borer is engaged in an agricultural 
pursuit.” Keefover v. Vasey, 199 N. 
W. 799, 801, 112 Neb. 424, 35 A.L.R. 
iyi 


[ad]: Dairy farm and grain farm not 
distinguished.—‘‘No distinction can 
at this day be made in this state be- 
tween the status of a laborer on a 
dairy farm and one on a grain farm, 
so far as the protection of the Work- 
men’s Compensation Act applies. To 
milk cows and care for the barns on 


tending to agricultural 


a dairy farm, or plowing its fields, 
must be considered the work of a 
farm laborer, just the same as would 
be the same work upon any other 
sort of a farm.” Greischar v. St. 
Mary’s College, 222 N.W. 525, 526, 176 
Minn. 100. 


fe] “Farm” as including ranch.— 
“The general meaning of the word 
‘farm’ includes the ranch.” Gordon v. 
Buster, 257 S.W.. 220, 222,, 113 Tex. 
382) [rev ((Civ-App,) 2186) S. Wesel: 


{f] “ ‘Farming’ includes ranching 
and rearing of domestic animals.” 
Gordon v. Buster, 257 S.W. 220, 222, 
113 Tex. 382 [rev (Civ.App.) 236 S. 
W. 803]. 


[g] Horticulture, which is defined 
as “the department of the science of 


‘agriculture which relates to the cul- 


tivation of gafdens*or orchards, in- 
cluding the care of vegetables, fruit, 
flowers, and ornamental shrubs and 
trees,” is included in “agriculture.” 
Bucher v. American Fruit Growers’ 
Co., 163 A. 33, 35, 107 Pa.Super. 399. 


{h] “€he expressions ‘stock farm- 
er’ and ‘stock farming’ embody the 
idea that one is largely, if not wholly, 
engaged in the rearing of live stock, 
such as horses, cattle, sheep, hogs, 
ete.’ Gordon v. Buster, 257 S.W. 220, 
222, 113 Tex. 382 [rev (Civ.App.) 236 
S.W. 803]. 


[i] Provision for election by em- 
ployer.—(1) The requirements for ex- 
pursuits a 
compensation act providing that it 
shall not apply to such pursuits ‘un- 
less prior to the accident for which 
the claim is made the employer had 
elected in writing filed with the board, 
that the provisions of the chapter 
shall apply” are mandatory (Kindall 
v. McBirney, 11 P.(2d) 370, 52 Idaho 
65), (2) so that there can be no “elec- 
tion’ until the writing is filed, the 
delivery thereof to an agent of the 
surety to file, before the injury, being 
insufficient (Kindall v. McBirney, su- 
pra). 

Definitions of terms see supra § 79. 


92. Anderson v. Last Chance 
Ranch Co., 228 P. 184, 68 Utah 551. 


93. O’Dell v. Bowman, 179 N.Y.S. 4 
592, 189 App.Div. 386. 


94. Ind.—Dowery v. State, 149 N. 
EB. 922, 84 Ind.App. 37. 


Mich.—Bates v. Shaffer, 185° N.W. 
779, 216 Mich. 689; Shafer v. Parke, 
Davis & Co., 159 N.W. 304, 192 Mich. 
BT. 


Minn.—Hebranson Vv. Fairmont 
Creamery, 245 N.W. 1388, 187 Minn. 
260; Peterson v. Farmers’ State Bank 


of Kyota, 230 N.W. 124, 180 Minn. 40; 
Greischar v. St. Mary’s College, 222 
N.W. 525, 176 Minn. 100. See Klein 
v. McCleary, 192 N.W. 106, 107, 154 
Minn. 498 (holding that ‘‘the work- 
man’s calling is not the test, but rath- 
er the nature of his work’) [expl Pe- 
terson v. Farmers’ State Bank of 
Byota, 230 N.W. 124, 125, 180 Minn. 
40, aS meaning, ““‘when construed with 
its context, .  . that’ neither 
the calling nor the job in hand at the 
moment of injury will determine the 
question, but that the 


[§ 92 


a farm laborer, under a compensation act, is deter- 
mined by the general character of the work he is 
required or was hired to perform,®* and not by the 
ordinary or principal business of the employer, if 
that business is one other than that in which the em- 
ployee is engaged,®® nor by the particular task on 
which the employee was engaged when injured,®® 


whole character of the employment 
must be looked to’’]. 


Pa.—Matis v. Schaeffer, 113 A. 64, 
270 Pa. 141; Bucher v. American 
Fruit Growers’ Co., 163 A. 33, 107 Pa. 
Super. 399. 


Tenn.—Ginn v. Forest Nursery Co., 
52 S.W.(2d) 141, 165 Tenn. 9. 


Test of nature of employment gen- 
erally see supra §§.75, 77 


95. Ind.—Dowery v. State, 149 N. 
BE. 922, 84 Ind.App. 37; Fleckles v. 
Hille, 149. N.E. 915, 83 Ind.App. 715. 


Mich.—Bates v. Shaffer, 185 N.W. 
779, 216 Mich. 689; Shafer v. Parke, 
ayes & Co., 159 N.W. 304, 192 Mich. 


Neb.—Keefover v. Vasey, 199 N.W. 
799, 112 Neb. 424, 35 A.L.R. 191 


Tenn.—Ginn v. Forest Nursery Co., 
52 S.W.(2d) 141, 165 Tenn. 9. 


Tex.—C. C. Slaughter Cattle Co. v. 
Pastrana, (Civ.App.) 217 S.W. 749. 


Utah.—Ocean Accident & Guarantee 
Co. v. Industrial Commission of Utah, 
256 P. 405, 69 Utah. 473. But see An- 
derson vy. Last Chance Ranch Co., 228 
P. 184, 186, 63 Utah 551 (holding that 
‘it appears from the record that the 
Commission was of opinion that the 
general business of the employer was 
the controlling factox in determining 
the nature of the employment and the 
right to compensation. The statute 
is clearly susceptible of that interpre- 
tation’’). 


But see Miller & Lux, Ine. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 178 P. 960, 962, 179 Cal. 764, 
7 A.L.R. 1291 (holding that the ‘‘con- 
tention that the statute does not clas- 
sify the employee by the ordinary 
business of his employer, but by the 
kind of work he, himself, is employed 
LOL AO, -& is only partly true be- 
cause in determining the class of la- 
bor in which an employee is engaged, 
it is often necessary to take into con- 
sideration: the work ordinarily done 
by persons in the kind of business 
which the employer is conducting”). 


“Once the character of the labor is 
determined, no inquiry as to the oc- 
cupation or commercial status of the 
employer is pertinent.” Keefover v. 
Vasey, 199 N.W. 799, 112 Neb. 424, 
OD) Avda. 9 


{a] For example, “it is contended 
Wo Ae wat ae the employee] that in 
the operation of the farm . . . 
[the employers] were in the business 
of raising poultry, to which business 
farming by them was but incidental. 
ees a The ehaets staat . [the 
employers], in the operation of the 
farm, specialized in the production of 
poultry did not, under the facts of this 
case, take them or their employees 
out of the agricultural class.” 
Fleckles v. Hille, 449 N.E. 915, 916, 
83 Ind.App. 715. * 


96. Hebranson v. Fairmont Cream- 
ery, 245 N.W. 138, 187 Minn. 260; 
Peterson v. Farmers’ State Bank of 


Eyota, 230 N.W. 124, 180 Minn. 40; 
Boyer v. Boyer, 227 N.W. 661, 178 
Minn. 512; Matis v. Schaeffer, 113 A. 


64, 270 Pa. 141;.~Ginn v. Forest Nurs- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nor by the place where it was being performed.®? 
The purpose to which the owner of the farm devotes 
the proceeds has no determinative bearing on the 
question,®® nor has an employer’s purpose in main- 
taining a farm as an auxiliary to another enter- 
prise;°® likewise, the uses to which the owner of a 


ery Co., 52 S.W.(2d) 141, 165 Tenn. 9. 
But see Fleckles v. Hille, 149 N.E. 915, 
916, 83 Ind.App. 715 (holding that 
“since . . [the employee] at the 
time he received the injury was per- 
forming labor incident to the farm 
enterprise, he was an agricultural em- 
ployee”); Austin v. Leonard, Cros- 
Sett & Riley, 225 N.W. 428, 429, 177 
Minn. 503 (holding that ‘the rule 
followed in this and a number of other 
states is that it is the character of 
the work in which-the employee is 
engaged at the time of the injury 
which is the test, whether the hiring 
was for that particular kind of work 
or not. Neither is the fact that the 
main activity of the employer is oth- 
er than farming decisive. The nature 
of the work for which an employee 
is hired and the character of the main 
activity of the employer, with other 
facts and circumstances shown to ex- 
ist, may, however, have more or less 
pine upon the question present- 
ed’). 

[a] Reason for rule-—“It would 
require a distortion of the plain 
meaning of the words, to call dece- 
dent an ‘agricultural worker’ merely 
because he happened to be doing work 
which ‘agricultural workers’ ordina- 
rily do.” Matis v. Schaeffer, 113 A. 
64, 65, 270 Pa. 141. 


{[b] Thus a coal yard laborer, in- 
jured- while temporarily assisting 
those working on his employer’s farm, 
was not “engaged in . j 
culture” within the act. 
Schaeffer, 113 A. 64, 65, 270 Pa. 141. 


97. Peterson v. Farmers’ State 
Bank of Eyota, 230 N.W. 124, 180 
Minn. 40; Ginn v. Forest Nursery Co., 
52 S.W.(2d) 141, 165 Tenn. 9. And 
see infra text and note 2. 


98. Greischar v. St. Mary’s College, 
222 N.W. 525, 176 Minn. 100. See 
Brockett v. Mietz, 171 N.Y.S. 412, 184 
App.Div. 342 (holding that the farmer 
“and two or three men were getting 
out logs on his farm, and merely be- 
cause he was going to sell the lumber 
we think did not take it out of what 
is generally understood to be farm 
labor’’). 


99. Georgia Casualty Co. v. Hill, 
(Tex.Civ.App.) 30 S.W.(2d) 1055 [aff 
(Commn.App.) 45 S.W.(2d) 566]. 


1. Shafer v. Parke, Davis & Co., 
159 N.W. 304, 305, 192 Mich... 577 
(where the principal use of a farm 
was in connection with the owner’s 
medical and pharmaceutical busi- 
ness); Georgia Casualty Co. v. Hill, 
(Tex.Civ.App.) 30 S.W.(2d) 1055 [aff 
(Commn.App.) 45 S.W.(2d) 566]; 
Ocean Accident & Guarantee Co. v. 
Industrial Commission of Utah, 256 P. 
405, 69 Utah 473 (where hay raised 
on alfalfa land was fed to horses used 
by the employer in operating sand and 
gravel beds). 


“Any attempt to classify the em- 
ployee through a consideration of the 
uses for which the produce of the 
farm is designed would lead to end- 
less confusion.’’ Shafer v. Parke, Da- 
vis & Co., supra. 


2. Cal.—Helmuth y. Industrial Ac- 
cident Commission of California, 210 
P. 428, 59 Cal.App. 160. 


Ind.—In re Boyer, 117 N.E. 507, 65 
Ind.App. 408. See Hanna v. Warren, 
133 N.E. 9, 77 Ind.App. 1 (holding that, 


’ 
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material.? 


where farmers hired employees to 
blast surface coal, load it in wagons, 
and haul and shovel the coal into cars 
under a contract with a third per- 
son, who agreed to buy the coal at 
a specified price per car, the owner 
of the farm receiving a share of the 
net profits and a royalty for each ton 
mined and shipped, the farmers while 
so engaged were not engaged in “farm 
labor,” but were engaged in “mining” 
within the workmen’s compensation 
laws). 


Mich.—Carroll v. General Necessi- 
ties Corporation, 207 N.W. 831, 233 
Mich. 541. 


Minn.—Peterson y. Farmers’ State 
Bank of Eyota, 230 N.W. 124, 180 
Minn. 40. 


Or.—Freeman y. State Industrial 
Accident Commission, 241 P. 385, 116 
Or. 448; Farrin v. State Industrial 
Acc. Commission, 205 P. 984, 104 Or. 
452. See Raney v. State Industrial 
Acc. Commission, 166 P. 523, 524, 85 
Or. 199 (holding that ‘‘the fact that 
the operation of an ensilage cutter 
may have been, merely incidental to 
farming, the business in which ... 
[the] employer . . . was general- 
ly engaged, did not make the manage- 
ment of the ‘feedmill’ a less hazard- 
ous occupation’’). 


But see Coleman vy. Bartholomew, 
161 N.Y.S. 560, 562, 175 App.Div. 122 
(holding that “the fact that the claim- 
ant in this case was employed only 
temporarily for this particular job 
[repairing a dairy barn] signifies noth- 
ing. The same exemption applies to 
the day laborer on the farm as to the 


man employed by the month or 
year’’). 
[a] Reasons for rule—(1) “A 


workman is not a farm laborer simply 
because at the moment he is doing 
work on a farm; nor because the task 
on which he is engaged happens to be 
what is ordinarily considered farm la- 
bor. The employee of an implement 
dealer does not become a farm labor- 
er while engaged in correcting the 
behavior of a self-binder in the grain 
field of the owner, a farmer and_cus- 
tomer of the dealer. Nor would the 
employee of a well digger become a 
farm laborer while stabling horses 
used on the drilling outfit. But a 
farmer’s hired man would not cease 
to be a farm laborer while adjusting 
harvesting machinery or stabling the 
horses of a contractor drilling a well 
on the place. The modern farm la- 
borer doubtless does much work on 
the rapidly increasing equipment on 
farms. He continues a farm laborer 
while he does it. But an electrician 
sent out from town to do the same 
thing would not become a farm la- 
borer for the occasion. So also a 
farm laborer does not step out of his 
own part while doing carpenter work 
for his farmer employer in the repair 
of farm buildings. Neither does the 
carpenter who comes onto the farm 
for the job of carpentry and nothing 
more. One continues a farm laborer 
and the other does not become one.” 
Peterson v. Farmers’ State Bank of 
Hyota, 2230 N.W.124, 180 Minn. 40. (2) 
“Blasting of holes might as well be 
done for the planting of telegraph 
poles, or in mining or building opera- 
tions and in many other connections. 
It is not, inherently, farm work.” Hel- 
muth v. Industrial Acc. Commission 
of California, 210-P. 428, 429, 59 Cal. 
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farm devotes the products derived therefrom are im- 
The mere fact that the place where work 
is performed is a farm does not make it farm la- 
bor;? and, conversely, a farm laborer does not cease 
to be such when he performs work which may be en- 
gaged in by workmen apart from farms,* even if such 


Apps 60a (63). 1 Wihen tam ce ene 
employees] were sawing wood for 
John Jones, an attorney at law, and 
for John Brown, a physician, they 
were under the protection of the 
Workmen’s Compensation Act. The 
fact that they moved their operations 
down to farmer Smith does not 
change the hazardous nature of their 
employment.” Freeman v. State In- 
dustrial Accident Commission, 241 P. 
385, 386, 116 Or. 448. 


[b] Thus (1) one employed to 
blast holes for his employers, who 
have a contract for drilling and 
blasting holes in farm land as a prep- 
aration for planting vines and trees, 
is not excluded from the compensa- 
tion act, as being engaged in an em- 
ployment under the classification of 
farming, viticulture, horticulture, or 
agriculture. Helmuth y. Industrial 
Acc. Commission of California, 210 P. 
428, 59 Cal.App. 160. (2) An employee 
whose only duty was to take care of 
his |employer’s horses, which were 
stabled, but did no work, on a farm, 
in which the employer had no inter- 
est except in the use of, the barn and 
the ground it occupied, was not a 
farm laborer. Carroll v. General Ne- 
cessities Corporation, 207 N.W. 831, 
233 Mich. 541. (3) “A carpenter em- 
ployed by a bank to repair buildings 
on a farm owned by it was not a farm 
laborer while so engaged.” Peterson 
v. Farmers’ State Bank of Eyota, 230 
N.W. 124, 180 Minn. 40. (4) An em- 
ployee of one who owns and operates 
a wood-sawing machine is not engag- 
ed “in farming or in labor incidental 
thereto” when working for his em- 
ployer in sawing wood, under con- 
tract, on a farm. Freeman v. State 
Industrial Accident Commission, 241 
P. 385, 116 Or. 448. (5) “Every work- 
man employed in a sawmill is engaged 
in a hazardous employment, whether 
that sawmill is owned and operated 


‘by a farmer upon his farm, or by some 


capitalist upon a city block. The io- 
cation, the ownership, or the size of 
the mill has not one thing to do with 
the matter of his coming within the 
provisions of the Workmen’s Com- 
pensation Law.” Farrin v. State In- 
dustrial Acc. Commission, 205 P. 984, 
989, 104 Or. 452. 


[ec] In Oklahoma, under a provi- 
sion of the compensation act desig- 
nating among the hazardous employ- 
ments to which the act shall apply 
“dredges, , . farm buildings and 
farm improvements excepted,” ‘the 
employee of one engaged in the busi- 
ness of stock-raising or agriculture, 
employed to dredge, construct, or 
build ponds, using a machine for that 
purpose, for the improvement of the 
ranch and as an incident to the con- 
duct and operation of the ranch, does 
not come within the purview of the 
Workmen’s Compensation Act.’’ Gan- 
zer v. Chapman & Barnard, 11 P.(2d) 
15, UAL, 157, Okd.,.99; 


3. Peterson v. Farmers’ State Bank 
of Hyota, 230 N.W. 124, 180 Minn, 40; 
Coleman v. Bartholomew, 161 N.Y.S. 
560, 561, 175 App.Div. 122. And see 
cases infra note 4. 


_ “The common hired man on a farm 
is required to perform a great variety 
of work, His duties are not confined 
to plowing, planting, and harvesting. 
Tilling the soil and garnering the 
crops may be the principal work of 
the farm laborer, but they are by 
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work is designated in the compensation act as one of 
the types to which it applies.* It has been held im- 
material that a business which is clearly farm work is 
being done by one not engaged in general farming,° 
or that the portion of such business in which the in- 
jury occurred was not performed on the farm for 
which the work was being done.® 


Insurance as covering farm labor. Under a provi- 
sion that any employer who shall enter into a con- 
tract for the insurance of compensation shall be 
deemed to have elected to accept the provisions of 
the act as to farm laborers if such intent is clearly 
shown by the terms of the policy, an employee driv- 
ing a tractor, to plow a lot for a third person who 
intends to plant thereon, under direction of his em- 
ployer, who is engaged in road construction and log- 
ging operations, and has taken out a compensation 
insurance policy, is entitled to compensation, wheth- 
er or not the policy is broad enough to cover farm 
laborers;7 and where a policy of compensation in- 
surance has been taken out on “corn shredders,” an 
employee shredding corn is covered, even if he was 
a farm laborer at the time of the injury,® and.evens 
though he was injured while engaged in operating 
the corn shredder on the farm of his employer.® Un- 
der such a provision, a policy of compensation insur- 
ance which covers “Farm Labor—All employees of 
whatever nature excluding clerical office force, en- 
gaged upon, or in connection with, such farm” clear- 
ly shows the intent to include farm laborers by the 
election thereby made,?° and covers an employee 
hired to do “everything there was to do” in a farm 
home.*? 


[§ 93] b. Particular Employments Considered. 
In addition to the particular employments consid- 
ered in connection with the statement of the general 
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principles as to what constitutes farm labor, under 
the workmen’s compensation acts,}? other employ- 
ments or activities which have been held to constitute 
farm or agricultural labor, and employees who have 
been held to be farm or agricultural laborers, include 
assistance to farm laborers in moving boxes contain- 
ing groceries for use on a farm,** building of a barn 
on a rented farm, by the owner thereof, for farm 
use,!* caring for grass lawns, trees, shrubbery, and 
flowers,1® construction of a house by a ranch company 
as a residence, on the ranch, for its general manag- 
er,’® cutting and raking hay,*‘ cutting valuable tim- 
ber off land with a view to putting the land in eultiva- 
tion,!$ a dairy farm employee, employed to milk the 
cows and attend to the barn work on a dairy farm 
conducted principally to supply dairy products and 
vegetables consumed by the students at a college own- 
ed and conducted by the employer,!® a dairy worker 
employed by a farmer who carried on a dairying busi- 
ness as an incident of “ordinary farming,”?° the driv- 
er of a ranch wagon,?+ one employed as a day laborer 
to sink stones on a farm,?? one employed generally on 
a farm, caring for houses and stables, and doing 
“general farm work, such as planting, tilling, and 
harvesting the crops,”?? an employee of a girls’ 
school whose duties were limited to work in the op- 
eration of a farm which was in connection with, and 
a part of, the school,?4 employees being transported 
in their employer’s truck to rice fields to eut rice,*® 
a farmer’s employee sawing wood on an adjoining 
farm with a rig belonging to the owner thereof, pur- 
suant to an agreement by his employer to assist the 
occupant of a house on the adjoining farm in cutting 
wood, in return for assistance in baling hay,*® har- 
vesting and delivering for shipment or storage the 
crop of apples obtained from the employer’s or- 


no means his exclusive work. All the 
multifarious work of operating a farm 
must be done by somebody; and who 
is to do it except the farm laborer? 
It is, of course, necessary to keep the 
farm machinery in repair—the reap- 
ers, mowers, corn harvesters, sulky 
plows, wagons, harnesses, etc. It is 
just as necessary to keep the farm 
buildings in repair, and occasionally 
to make small additions to them. 
This is a part of the routine work 
of the farm laborer; just as much so 
as milking the cows, cleaning off the 
horses, building fences, putting a new 
point on a plow, doctoring a sick 
horse, butchering the hogs, greasing 
the wagons, assisting the threshers, 
driving the team to market, and in- 
numerable other familiar duties.” 
Coleman v. Bartholomew, supra. 


4, Mullen v. Little, 173 N.Y.S. 578, 
186 App.Div. 169; Brockett v. Mietz, 
171 N.Y.S. 412, 184 App.Div. 342. 


{a] Thus (1) the statutory ex- 
emption of farm laborers applies to 
a farm laborer engaged in ice har- 
vesting, as incidental to farm pur- 
poses, although ice harvesting is a 
hazardous employment under the act 
(Mullen v. Little, 173_N.Y.S, 578, 186 
App.Div. 169) (2) and to a farm la- 
borer engaged in logging, which is 
classed as a hazardous occupation in 
the act (Brockett v. Mietz, 171 N.Y.S. 
412, 184 App.Div. 342). 


5. Noverio vy. Industrial Commis- 
sion, 180 N.E. 861, 348 Ill. 137. 


6. Noverio v. Industrial Commis- 
sion, supra. 


[a] Thus, where a patch-tiling job 
is being done for a farmer, an em- 
ployee injured while making screens 
at the home of his employer, for pre- 
venting the tile outlets from becom- 
ing obstructed, is engaged in farm 
work. Noverio v. Industrial Commis- 
sion, 180 N.E. 861, 348 Ill. 137. 


7, Heal v. Adams, 221 N.W. 389, 
197 Wis. 95. 


8. Hillman v. Eighmy, 
928, 190 Wis. 196. 


9. Hillman v. Eighmy, supra. 


[a] Reason for decision.—‘‘Liabil- 
ity to pay compensation is determined 
by the intent clearly shown by the 
terms of the policy, not by the place 
of employment.’’ Hillman v. Highmy, 
208 N.W. 928, 190 Wis. 196, 198. 


10. Wallrabenstein v. Industrial 
Commission of Wisconsin, 216 N.W. 
495, 195 Wis. 15. 


11. Wallrabenstein  v. Industrial 
Commission of Wisconsin, supra. 


12. See supra § .92. 


13. Anderson v. Last Chance Ranch 
Co., 228 P. 184, 63 Utah 551. 


14, State v. Nelson, 176 N.W. 164, 
145 Minn. 123. 


15. Kramer v. Industrial Acc. Com- 
mission of State of California, 161 P. 
278, 31. Cal.App: 673.° 


208 N.W. 


16. Anderson v. Last Chance Ranch 
Co., 228 P. 184, 63 Utah 551. 


17. Ocean Accident & Guarantee 
Co. v. Industrial Commission of Utah, 
256 P. 405, 69 Utah 478. 


18. Robinsom v. Stockley, 
61 S.W.(2d) 677. 


_[a]| Reason for decision.—‘“‘The 
timber cutting (while shown .. . 
to have run into large quantities from 
time to time) was incidental to the 
business or occupation of agriculture 
in which the [employer] was 
engaged. He was not pursuing as an 
occupation the cutting and logging of 
timber. This suggests the test.” 
Robinson v. Stockley, (Tenn.) 61 S.W. 
(2d) 677, 678. ; 


19. Greischar v.-St. Mary’s College, 
222 N.W. 525, 176 Minn. 100. 


20. Beyer v. Decker, 150 A. 804, 159 
Md. 289. 


21. Robinet v. Hawk, 252 P. 1045, 
200 Cal. 265. 


22. Bates v. Shaffer, 185 N.W. 779, 
216 Mich. 689. 


23. Shafer v. Parke, Davis & Co., 
159 N.W. 304, 309, 192 Mich., 577. 


24. Dowery v. State, 149 N.E. 922, 
84 Ind.App. 37. 


25. Tregre v. Kratzer, 
148 So. 271. 


26. Powell v. Industrial Commis- 
Sion of Wisconsin, 213 N.W. 651, 193 
Wis. 38. 


( Tenn.) 


(La.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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chards,?7 hauling garbage in a truck te a farm, where 
it is fed to pigs,?® a laborer employed on a coffee 
plantation to gather coffee and earry it in bags to a 
warehouse or place of storage on the same farm,?° a 
nursery employee whose employment requires him 
“to till the soil, to tend growing plants, shrubs, and 
young trees, to prepare them for market, and to de- 
liver them to a shipping point,’’®° nursery laborers,*?+ 
operating a corn shredder for the owner thereof, who 
is under contract with a farmer to do such work on 
his farm,’? “the ordinary work which is done by one 
hired by a farmer to aid in the common incidents 
of agricultural employment,’’’* a painter engaged to 
paint a house or homestead on a farm,** pulling out 
a hedge fence on a farm,®* ranch laborers,?® “the 
repairing of farming machinery on the farm, in a 
shop devoted to such repairs,”’** a sheep herder herd- 
ing sheep on the public domain,?* trimming ornamen- 
tal trees and keeping them sightly,®® trimming a 
tree on property part of which was occupied by a 
residence, an employee’s house, and a garden, the 
rest being devoted to agricultural purposes,*® and 
wood sawing, by men sent by a farmer, with his trac- 
tor and buzz saw, on a neighboring farm, for the 
owner thereof.41  Employments of activities which 
have been held not to constitute farm or agricultural 
labor, and employees who have been held not to be 
farm or agricultural laborers, include clearing land 
in furtherance of the owner’s business as the propri- 
etor of a summer resort,*? a creamery carried on by 
a manufacturer for his personal benefit,*? eutting of 
logs by woodeutters, engaged in lumberyards, for 
an industrial company, on its timber limits,** cutting 
of timber in the woods by a paper manufacturing 
- company, to supply a factory,*® cutting wood and 
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floating it to a sawmill,** one employed upon a steam 
dredge in a drainage project,47 an employee of the 
owner of a corn husker, who accompanied the own- 
er from farm to farm in the commercial business of 
husking corn for a stated compensation,** employ- 
ment as a carpenter and foreman in the construction 
of a cottage for employees on a ranch for a corpora- 
tion whose operations required the regular employ- 
ment of carpenters in the construction, improvement, 
and repair of buildings on its properties,+® employ- 
ment as a woods rider in the turpentine business,°? 
felling trees and cutting them into stove wood, to be 
used by the employer on his farm,®+ a game warden 
and keeper employed to patrol a ranch, look after 
and protect the game from poachers, and apprehend 
and eject trespassers,°? a laborer about a sawmill 
operated by a farmer as a commercial enterprise sep- 
arate and distinct from farming,®* lumbering carried 
on for the sole purpose of procuring an immediate 
maximum supply and without regard to the integral 
preservation of the forest,’+ operation of a turpen- 
tine business, “earried on by extracting the sap of 
pine trees and converting it into rosin and spirits of 
turpentine,’”®> a plumber sent by his employer to in- 
stall a windmill head on a farm,°® propagation of 
trout for domestic purposes,°? pruning apple trees 
on a farm bought by the employer for improvement 
and sale, and not for farming,®*® “sounding” a tur- 
pentine still,°® spraying a chicken house on an es- 
tate where “what little is done in the nature of ag- 
ricultural work is either a pastime or is incidental 
to the maintenance of the estate,°° and tearing down 
buildings on an adjoining farm, under contract, in 
return for a stated sum of money and lumber desired, 
although some of the lumber was to be used by the 


27. Bucher v. American Fruit 37. Miller & Lux, Incorporated v., v. Heffelbower, 196 N.W, 185, 225 
Growers’ Co., 163 A. 33, 107 Pa.Super. | Industrial Accident Commission of] Mich. 664, 35 A.L.R. 196. 
399. GRE OT I es ANGIE co BSR phl 9 Cal. 764, 7! 49. Miller & Lux v. Industrial Ace. 


INGX* 


28. Halletz v. Wiseman, 183 
S. 112, 193 App.Div. 4. 


29. Jiménez v. Workmen’s Relief 
Commn., 34 Porto Rico 747. 


30. Ginn v. Forest Nursery Co., 52 
S.W.(2d) 141, 142, 165 Tenn. 9 


31. Hill v. Georgia Casualty Co., 
(Tex. Commn. App.) 45 S.W.(2d) 566 
[aff (Civ.App.) 30 S.W.(2d) 1055]. 


[a] Beason for decision.—‘It is a 
matter of common knowledge that the 
general character of work done in 
nursery operations is not materially 
different from work done in other 
agricultural operations, and that the 
work pertaining to the nursery busi- 
ness is not more hazardous, with re- 
spect to personal injury, than the 

work which is ordinarily performed 
ona cotton plantation, say, or a wheat 
farm.” Hill v. Georgia Casualty Co., 
(Tex.Commn.App.) 45 S.W.(2d) 566, 
567 [aff (Civ.App.) 30 S.W.(2d) 1055]. 


32. Slycord v. Horn, 162 N.W. 249, 
179 Iowa 936. 


33. In re Keaney, 104 N.E. 438, 217 
Mass. 5, 
34. 


Smid v. Townsend, (Alta.) 8 
West.Wkly. 474. 


35. Peters v. Cavanah, 295 P. 693, 
132 Kan. 244, 


86. Gordon v. Buster, 257 S.W. 
220, 113 ’Tex.' 382. [rev (Civ. App.) 236 
S.W. 8031, Contra ”’C.: 'C. Slaughter 
set ee ae Fae Taney (Tex.Civ.App.) 

(tS) 


88. Davis v. Industrial Commis- 
sion of Utah, 206 P. 267, 59 Utah 607. 


[a] Reason for decision.—‘Farm- 
ing, in the technical sense of the 
word, is so intimately associated with 
the stock industry in Utah that it is 
practically impossible to separate the 
two.’ Davis v. Industrial Commis- 
es of Utah, 206 P. 267, 268, 59 Utah 
607. 

39. George v. Industrial Accident 
Commission, 174 P. 653, 178 Cal. 733. 


40. Lacoe vy. Industrial Accident 
Commission of Division of Industrial 
aceien ts, and Safety, 293 P. 669, 211 
al. 


41. McAllister v. Cobb, 263 N.Y.S. 
349, 237 App.Div. 674. 

42. Klein v. McCleary, 
106, 154 Minn. 498. 


43. Laperriere v. 
Super. 99. 


44, Perron vy. Veillette, 56 Que.Su- 
per. 110, 309. 

45. Barrette v. News Pulp & Pa- 
per Co., 51 Que.Super. 103. 


46. Baie St. Paul Lumber Co. v. 
Tremblay, 25 Que.K.B. 1. 


47. Dailey v. Barr, 196 N.W. 266, 
157 Minn. 306. 


48. Roush v. Heffelbower, 196 N. 
W. 185, 225 Mich. 664, 35 A.L.R. 196. 
[a] Whether employer’s pay is in 
labor or money is immaterial. Roush 


192 N.W. 


Paquet, 51 Que. 


Commission of California, 162 P. 651, 
32 Cal.App. 250. 


50. |\Pridgen vy. Murphy, 
701, 44 Ga.App. 147. 


51. Peterson v. State Industrial 
Accident Commission, 12 P.(2d) 564, 
140 Or. 326. 


52. O. L. Shafter Estate Co. v. In- 
dustrial Accident Commission, 166 P. 
24, 175 Cal. 522. 


53. Durrin v. Meehl, 204 N.W. 22, 
163 Minn. 325. 


54. Pelletier v, Pronovost, 51 Que. 
Super. 97. 


160 S.E. 


55. Pridgen v. Murphy, 160 S.E. 
701, 44 Ga.App. 147. 
56. Makeever v. Marlin, 174 N.E 


517, 92 Ind.App. 158. 


57. Krobitzsch y. Industrial Acci- 
dent Commission of California, 185 P. 
396, 181 Cal. 541. 


58. O’Dell v. Bowman, 179 N.Y.S. 
592, 189 App.Div. 386. 


59. Moody v. Tillman, 163 S.BE. 521, 
45 Ga.App. 84. 


60. Adams v. Ross, 243 N.Y.S. 464, 
465, 230 App.Diy. 216. 


[a] Reason for decision.—‘‘There 
is no tilling of the soil or engaging in 
an allied industry as an occupation 
either for profit or as a means of sub- 
sistence. There is no devotion of the 
property to agriculture.’’ Adams vy. 
2088, 243 N.Y.S. 464, 465, 230 App.Div. 
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contractor in repairs of buildings on his farm.®* 


Operation of threshing machines. 


whether an employee engaged in, or in connection 
with, the operation of a threshing machine is exelud- 
ed from compensation acts as being a farm or agri- 
cultural laborer, it has been said that the cases are in 
conflict,®2 and that the question is one solely of leg- 
A distinction has been made in 
this respect between “farm laborer” and “agricul- 
tural laborer” or “agricultural pursuits,” on the 
ground that the former phrase has been held not to 
include such employees, while the latter two phrases 
have been held to include them. Applying various 
statutory phrases designating farm or agricultural 


islative intent.®* 


61. Warner v. Longstreth, 164 A. 
806, 108 Pa.Super. 124. 


62. Cook v. Massey, 220 
38 Idaho 264, 35 A.L.R. 200; 
Industrial Commission of Utah, 
P. 833, 55 Utah 489. 


63. Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 35 A.L.R. 200. 


64. Cook v. Massey, supra. See 
Hill vy. Industrial Commission, 178 N. 
BE. 905, 907, 346 Ill. 392 (where the 
court said: ‘‘None of the statutes con- 
sidered are shown to be as broad as 
our own. It will be observed that twe 
exception . not only exempts 
work, employment, or operation done, 
had, or conducted by farmers and 
others engaged in farming, but like- 
wise the exemption is applied ‘to any 
work done on a farm or country place, 
no matter what kind of work or serv- 
ice is being done or rendered’’’). 


65. Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 35 A.L.R. 200; Hill v. 
Industrial Commission, 178 N.E. 905, 
346 Ill. 392; Keefover v. Vasey, 199 
N.W. 799, 112 Neb. 424, 35 A.L.R. 191; 
Jones v. Industrial Commission of 
Utah, 187 P. 833, 836, 55 Utah 489. 


“Threshing grain produced on our 
farms and ranches, in the nature of 
things, belongs to agriculture just as 
much as plowing these farms or 
ranches does, and it is utterly imma- 
terial by what method or by whom 
the threshing or plowing is done.” 
Jones v. Industrial Commission of 
Utah, supra (per Frick, J.). 


[a] Well considered case.—Cook v. 
Massey, 220 P. 1088, 38 Idaho 264, 35 
A.L.R. 200 (reviewing history of 
threshing, laws pertaining thereto, 
and authorities). 


66. Keefover v. Vasey, 199 N.W. 
799, 112 Neb. 424, 35 A.L.R. 191; Jones 
v. Industrial Commission of Utah, 187 
P. 833,55 Utah 489. 


67. Keefover v. Vasey, 199 N.W. 
799,112 Neb. 424, 35 A.L.R. 191; Jones 
v. Industrial Commission of Utah, 187 
P. 833, 55 Utah 489. 


68. Hoshiko v. Industrial. Commis- 
sion of Colorado, 266 P. 1114, 83 Colo. 
556; Industrial Commission of State 
of Colorado v. Shadowen, 187 P. 926, 
GsieOolowmGoye is) CARL. Jol Ene ne 
Boyer, 117 N.E. 507, 65 Ind.App. 408; 
Vincent vy. Taylor Bros., 168 N.Y.S. 
287, 180 App.Div. 818; White v. 
Loades, 164 N.Y.S. 1023, 178 App.Div. 
236. And see cases infra this note. 


[a] Reason for rule.—‘‘While the 
threshing of wheat may be a part of 
the work necessary to be done on the 
farm, the farmer himself rarely does 
it. On the contrary, he has it done 
by some one who is specially equip- 
ped with the machinery necessary to 
do this kind of work. Wheat thresh- 


P. 1088, 
Jones v. 
187 
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ing is a business or industrial pursuit 
in and of itself, entirely separate and 
independent of farming. We appre- 
hend that it would not be contended 
that the employee of the miller em- 
ployed in grinding the farmer’s wheat 
into flour, while so engaged, is doing 
far more agricultural work. Yet, as 
affecting the question of what rela- 
tion the labor of their employees sus- 
tains to that of the farm, or agricul- 
ture in general,.we can see little if 
any differente bétween the thresher 
and the miller. They each have to do 
with getting the farm product ready 
for consumption. It is true the mill- 
er’s work is a step further removed 
from the farm, but each is engaged 
in a business separate from and in- 
dependent of the farm, which requires 
machinery, equipment, and labor pe- 
culiar to the business, and not ordi- 
narily required on or incident to farm 
work.) sin" relaBoyer, | 17 INE 507, 
508, 65 Ind.App. 408 [quot Industrial 
Commission of State of Colorado v. 
Sh'iadowen, 187 P, 926, 927, 68 Colo. 69, 
13° A. E.R: 1952]. 


[b] Manner of payment to em- 
ployer.—“‘So far as the rights of 
. . . [the employee] are concerned, 
it is immaterial whether .. . 
{the employer] was paid in cash, in 
labor, or in” produce threshed. Hos- 
hiko v. Industrial Commission of Colo- 
rado, 266 P. 1114, 1115, 83 Colo. 556. 


[ec] A corn shredder is not a 
threshing machine, within a statutory 
provision extending the compensation 
act to “persons engaged in the occu- 
pation of operating threshing ma- 
chines for commercial purposes.” 
“rey and v. Preston, (S.D.) 244 N.W. 

sues 


{[d] In Minnesota (1) under Gen. 
St. (1913) § 8202, .providing that the 
compensation act shall not apply to 
farm laborers, an employee of one 
who owned a steam thresher and 
threshed grain for farmers under con- 
tract was held a farm laborer. State 
v. District Court of Watonwan Coun- 
ty, 168 N.W. 130, 140 Minn. 398, L.R.A. 
1918F 198 (where the court said: “the 
fact that plaintiff was not in the em- 
ploy of the owner of the farm is not 
controlling. The important question 
is: What is the nature of the work? 
The work is done upon a farm. It is 
done upon farm crops. The purpose 
of growing the crops is to provide 
food for consumption or market. 
Threshing is as necessary in order 
that the farmer may consume or mar- 
ket the crop as is sowing or har- 
vest. Surely, the man who, years ago, 
threshed grain with a flail, was doing 
farm labor, as much as the man who 
cradled the grain. So is the man who, 
now, threshes beans with a flail. The 
fact that more complicated mechani- 
cal devices are used in this case does 
not change the character of the work. 
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employment, some decisions have held such employees 
excluded from the operation of the acts, as coming 
within the respective phrases,°° at least where the 
principal purpose and use of the machine is to thresh 
the grain of the owner thereof,®® and even where the 
grain of others than the owner is threshed.®* Other 
decisions hold that, where a threshing machine is 
used in the business of threshing for others, an em- 
ployee thereon is not within the excluding phrases.°* 


[§ 94] 14. Hazards of Business. 
business,” in a provision that clerical work, exempted 
from the operation of the act, shall not include any- 
one subject to such hazards, covers a cashier and 
bookkeeper.in a grocery store who performs her du- 


“Hazards of the 


Much farm works done by the use of 
complicated mashinery. There are 
tractor plows, self-binders and even 
combination harvest-threshers by 
means of which harvesting and 
threshing are done as one operation. 
These and other operations may 
be done for others by one who is 
able to own the more complicated 
and expensive machinery. But it is 
all, nevertheless, farm work and the 
employee who does such work is a 
‘farm laborer’ within the meaning: 


of the Compensation Act’). (2) “The 
decision in State ex rel. Bykle v. 
District Court, 168 N.W. 130, 140 


Minn. 398, L.R.A.1918F 198, no doubt, 
prompted the Legislature to narrow 
the exception excluding farm laborers 
from the benefits of the Workmen’s 
Compensation Law, by adding subdi- 
vision (m) to section 4326, G. S. 1923 
(section 4326, Mason’s Minn. St. 1927), 


chapter 91, Laws 1923.) The, part 
thereof here pertinent reads: ‘(m) 
The term ‘farm laborers” shall not 


include the employées of commercial 
threshermen;” “a 3s Commercial 
threshermen .. . are hereby de- 
fined to be persons going about from 
place to place threshing grain, shred- 
ding “or “shelling corn, “Sf ss as@a 
business. . . .’ From this defini- 
tion it is seen that the employees of 
commercial threshermen are not ‘farm 
laborers’ within the meaning of the 
act.” Boyer v. Boyer, 227 N.W. 661, 
178 Minn. 512 (holding that ‘fan em- 
ployee of a commercial thresherman 
and cornshredderman is not a ‘farm 
laborer’ . . even though at the 
time of the accidental injury he was 
operating a silo filler’). (3) Under 
the provision referred to supra (2), 
defining “commercial threshermen,’’ 
the owner of a farm and threshing 
outfit who did the, threshing for 
groups of neighboring farmers at a 
fixed price per bushel of grain thresh- 
ed, furnishing the outfit and the en- 
gineer and running the separator him- 
self, was held a “commercial thresh- 
erman,” although the members of the 
groups, of whom he was one, equita- 
bly exchanged certain work in the 
threshing occupations, so that the en- 
gineer running the engine is not a 
farm laborer, and is not excluded 
from the operation of the act (Walker 
v. Wading, 230 N.W. 274, 180 Minn. 
49), (4) and a farmer who owns a 
threshing rig and engages to thresh 
for eight or more farmers in his vi- 
cinity each year, agreeing to furnish 
and furnishing a, full crew for the 
threshing and charging compensation 
for the machine and full crew, may 
be held a commercial thresherman, al- 
though he also hires some or all of 
such farmers as part of his crew from 
time to time and deducts their wages 
from their threshing bills at the end 
of the season (Charpentier v. Cum- 
ming, 227 N.W. 663, 178 Minn. 519). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ties on a raised platform reached by a steep flight of 
steps and, while descending, is tripped by the project- 
ing arm of a platform seale,®® but not a supply clerk 
doing general office work.’° 


{[§ 95] 15. Industry; Industrial Enterprise, Es- 
tablishment, Operation, or Work. “Industrial enter- 
prise” ineludes a creamery carried on by a manufac- 
turer for his personal benefit,71 but not the business 
of a flour merehant who receives flour in large pack- 
ages and has it put, by the use of two machines driy- 
en by steam, into small bags or packages for resale,*? 
nor an educational institution,** nor municipal publie 
services,** such as police and fire departments,*® nor 
“a wholesale buyer and seller of merchandise which is 
used in connection with electricity,” who “does not 
manufacture, supply or deal in electricity and is not 
engaged in any electrical business.”** “Industrial 
establishment,” which must be taken as excluding 
purely commercial establishments,’* and as applying 
only to establishments where material transforma- 
tions are made by power other than that of men or 
animals,’® includes a refrigerator plant having a 
department where meat is minced by machinery op- 
erated by electricity,’® and a restaurant in which 
electrically driven machines are operated for chop- 
ping meat and grinding coffee,®° but not a depart- 
ment store, although it uses passenger and freight 
elevators run by power other than that of men or an- 
imals,$! nor moving picture theaters where films are 
not manufactured;*? and the position of one who 
accepts employment in an industrial establishment 
where no machine is operated by any power other 
than that of men or animals is not changed if the 
proprietor subsequently installs a mechanical saw 
in a workshop.*? “Industrial operation” includes the 
eutting of wood, not for clearing, but as an indus- 
try, together with the sawing of the trees into lengths 
and transporting them by land and water to a saw- 
mill,** but not the cutting of wood in the bush by 
lumbermen.®® “Industrial work” includes the cut- 
ting of timber in the woods by a paper manufactur- 
ing company to supply a factory,*® and the cutting 
of logs by woodeutters in lumberyards on the timber 


69. Kent v. Kent, Rev.Leg. 484. 


202 Iowa 1044. 


208 N.W. 709, 
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e 
turer.®4 


80. Parnaos v. Deondes, 


[71 Cede] 381 


limits of an industrial concern.’? “Industry” does 


not include the cutting and transporting of ice by 
ice merchants and the distribution of it to their cus- 
tomers;*® but, defined as including “establishment, 
undertaking, trade and business,” includes the busi- 
ness of conducting a hotel.®® 


[§ 96] 16. Loading and Unloading.®® The busi- 
ness of loading does not inelude the loading by a mer- 
chant of eoods which form the object of hig business, 
for delivery to his ecustomers.®1 “Loading and un- 
loading” includes the keeping of a warehouse for 
storing goods destined for transportation by a rail- 
road company or awaiting delivery to consignees,°? 
but not services performed by a merchant in carrying 
on his own business,°* nor the work of loading pulp 
wood on railway cars, performed by two laborers and 
a team of horses, such operation being carried out 
by persons other than the lumberman or manufac- 
The unloading of machinery from wagons 
and placing it on rails for installation in a factory, 
usually carried on mechanically by means of an elec- 
tric motor or by steam with pulleys, has been held 
within a compensation act without setting out any 
provision thereof.°® 


[§ 97] 17. Logging; Lumbering. “Cutting, haul- 
ing, rafting, or driving logs’ includes the hauling of 
timber, cut into foot lengths, from a woods camp to 
a millyard,°® and the work of a,swamper in cutting a 
lege hauler road for logging operations.®7 “Logging” 
includes work of a timber patrol agent which in- 
cludes the supervision and direction of the eutting 
and hauling of logs for a sawmill,®® and the regular 
cutting and selling of the lumber upon a large tract 
of woodland by the owner thereof, “although that 
work may be incidental to his main business,”®® but. 
not “isolated instances, over a long period of time, 
in which [the employee] acted as a messenger, a 
guide in pointing out roads, a sealer or estimater of 
down timber or a conservation employee in ego 
some from fire.” “Logging” and “lumbering” 
clude the preparation of logs for transportation, as 
breaking up of rafts at their destination, and the 
floating of logs to a conveyor.? “Logging and lum- 


92. Scott v. Gilbert, 34 Que.K.B. 


58 Que. | °28- 


70. Crooke v. Farmers’ Mut. Hail 
Ins. Ass’n, 218 N.W. 513, 206 Iowa 
104, 62 ALR. 342. 


71. Laperriére v. Paquet, 51 Que. 
Super. 99. 


72. Lahaie v. Brodie & Harvie, 
(Que.) 27 Rev,Leg. 77. 


[a] Reason for decision.—‘This 
operation . does not produce 
any change in the character or qual- 
ity of the flour.” Lahaie v. Brodie & 
Harvie, (Que.) 27 Rev.Leg. 77. 


73. Bonin v. Hemphill Trade 
Schools, Ltd., (Que.) 30 Rev.Leg. 67. 


74. Jones v. City of Westmount, 
61 Que.Super. 296, 25 Que.Pr. 217. 


75. Jones v. City of Westmount, 
supra. 


76. Edgar v. Electrical Equipment 
Co:, (Que.) 27 Rev.Leg. 22. 


77. Blais v. Salada Tea Co., (Que.) 
29 Rev. de Jur. 13. 


78. Blais v. Salada Tea Co., supra. 
79. Dupuis vy. Laplante, (Can.) 28 


; 


Super. 410. 


81. Henry Morgan & Co. v. Le- 
febvre, 30 Que.K.B. 76. 


82. Lesperance vy. United Amuse- 
ment, Ltd., (Que.) 29 Rev. de Jur. 97. 


83. Ouimet v. Belec, 59 Que.Super. 
LO 


84. Vandyke & Co. v. Hains, 29 
Que.K.B. 460 [aff 60 Can.S.C. 659, 56 
Dom.L.R. 695). 


85. Michaud vy. Trembly, 
Super. 289. 


86. Barrette v. News Pulp & Pa- 
per Co., 51 Que.Super. 103. 


87. Perron vy. Veillette, 56 Que.Su- 
per. 110, 309. 


88. Benard v. Boire & Bros., (Que.) 
30 Rev.Leg. 476. 


89. Bachynski vy. Skinner, 
[1924] 1 Dom.L.R. 1021. 


90. See also supra § 84. 


48 Que. 


(Man. ) 


BRE Lebbé v. Julien, 48 Que.Super. 


Rosenbloom v. Lavut, 50 Que. 
Super. 48, 33 Dom.L.R. 470. 


94. Boucher v. Laliberte, 61 Que, 
Super. 105. 


95. Barbeau vy. Caron, 
Rev. Leg. 31h. 


96. OS Lee Case, 127 A. 434, 124 
Me. 237 


Sia Michaud’s 
Me. 537. 


98. Hinton v. Louisiana Central 
Lumber Co., (La.App.) 139 So. 554 
Laff (App.) 142 So. 616] (so holding 
even though the mill is located in 
one parish and the injury occurred in 
another). 


99. Uhl v. Hartwood Club, 11 
E. 1000, 221 N.Y. 588. OES 


1. Hinton v. Louisiana Central 
Lumber Co., (La.App.) 148 So. 478. 


2. Eclipse Mill Co. v. Department 
of Labor and Industries of Washing- 
ton, 251 P. 130, 141 Wash. 172 [aff 
peels 505, 277 U.S. U3i5y Ta eds 


(Que.) 27 


Case, 118 A. 425, 121 
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bering” includes the hauling of logs, timber, and 
lumber for an oil well derrick,? but not employment 
as a scavenger in a lumber camp with the duties of 
removing refuse and keeping the camp clean and 
sanitary. “Logging and lumbering operations” im- 
pliedly includes “the work of cutting, hauling, raft- 
ing, and driving logs,”® but does not include the 
work of a member of a logging railroad’s loading 
crew in loading logs on cars at a landing.® “Log- 
ging, lumbering operations” includes “fell- 
ing trees of merchantable size for lumber, removing 
the branches, cutting them into suitable lengths,” or 
“hauling them to some point for manufacture or 
transportation,’ and carrying on a sawmill* or a 
logging camp.® The floating of logs cut in the woods 
and destined for industrial use has been held within 
a compensation act without setting out any particu- 


lar provision thereof.t? The designation, by an em- _ 


ployer, of his business as “lumber and those ineiden- 
tal,” at a named place “and vicinity,” includes the 
work of a lumberman, thirty miles away, hauling logs 
which will later be floated to the mill;+1 but where 
an employer’s assent specifies two towns as the lo- 
eation of the business, and the insurance poliey is* 
limited to factories, shops, yards, buildings, and oth- 
er work places in the towns, a swamper cutting a log 
hauler’s road for logging operations is not within 
the assent or the policy.” 


[§ 98] 18. Longshore Work. “Longshore work, 
ineluding the loading or unloading of cargoes 
A or moving or handling the same on any dock, 
platform or place, or in any warehouse or other 
place of storage” includes the weighing of hides on 
piers, which hides constitute cargoes or parts of car- 
goes unloaded from vessels,t* but not a ragpicker 
picking rags on a dump whence refuse was removed 
by scows,'# nor a range handler or helper employed 
by a gas company, whose duties require him to assist 
in moving stoves and ranges in the building and to 
and from the employer’s wagons,?® nor the “transpor- 
99 So. 430, 


3. Durrett v. Woods, 
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_transformers.?? 


13. Hiers v. John A. Hull & Co., 164 
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tation and setting up” of a water tank “from the 
railroad to a position on the roof of a building,”*® 
nor the watching of a ship cargo at a dock.*” 


[§ 99] 19. Maintenance and Care of Buildings. 
“Maintenance and care of buildings” does not in- 
elude the repairing of an automobile used in a busi- 
ness involving such maintenance and ecare,‘* nor the 
act of a janitor of a public school in going to an ex- 
cavation, on the school grounds, being prepared for 
the construction of a well, where he was injured, for 
the purpose of seeing whether any of the scholars 
had disobeyed his instructions by descending into the 
excavation.?® 


[§ 100] 20. Manual or Mechanical Labor or Work. 
“Manual labor” includes the carrying and distribu- 
tion of mail,?° but not the work of a quay foreman 
where it is mainly supervisory.”? “Manual or me- 
chanical labor” does not cover the treasurer and gen- 
eral manager of an electrie light company, injured 
while taking “some consultative part in the work be- 
ing done to ascertain and correct the trouble” with 
“Manual or mechanical labor of a 
hazardous nature” does not include the work of a 
traveling salesman,?* nor the driving of a customer’s 
automobile to or from a garage by an employee there- 
of,?# nor a trip out of town made by the manager 
of a lumberyard for the purpose of endeavoring to 
make a collection.2> “Manual mechanical work inei- 
dent to the operating of a printing plant where ma- 
chinery is used” does not include the work of an 
employee injured while delivering newspapers on a 
motor cycle, whose duties in connection with such 
delivery required him to go into a room where ma- 
chinery was being used, for the purpose of assem- 
bling papers.?® “Manual or mechanical work or la- 
bor of a hazardous nature” does not include the work 
of a city manager in watching a water gauge and 
pressing an electric push button to increase the wa- 
ter pressure for fire fighting,** nor a traveling sales- 


20. Bolden v. Chase, 46 N.B. 147. 


155 La. 533. 


4 Dewey v. Lutcher-Moore Lum- 
ber Co., 92 So. 273, 151 La. 672. 


5. Gagnon’s Case, 130 A. 355, 125 
Me. 16. 


6. Gagnon’s Case, supra. 


7. Peterson v. State Industrial Ac- 
cident Commission, 12 P.(2d) 564, 565, 
140 Or. 326 (holding further that “the 
doing of any of these with the intent 
that the logs should be put to some 
useful purpose would be a logging 
operation regardless of whether the 
logs might thereafter be sawed into 
lumber or converted into  stove- 
wood’). 


g. Brady v. Oregon Lumber Co., 
243 P. 96, 117 Or. 188, 45 A.L.R. 812 
[reh den 245 P. 732, 118 Or. 15, 45 A. 
L.R. 812]. 


9. Brady vy. Oregon Lumber Co., 
supra. 


10. St. Maurice River Boom & 
Driving Co. v. Lesage, 34 Que.K.B. 
544, 

11. Durand’s Case, 126 A. 164, 124 
Me. 59. 

12. Michaud’s Case, 118 A. 425, 121 


Me. 537. 


v 


N.Y.S. 767, 178 App.Div. 350. 


14. Tomassi v. Christensen, 156 N. 
Y.S. 905, 171 App.Div. 284, 287. 


15. Gutheil vy. New York Cons. Gas 
Co., 158 N.YiS. 622, 94 Misc. 690. 


16. Maloney v. Levy & Gilliland 
Co., 163 N.Y.S. 505, 176 App.Div. 470. 


17. Oberg v. J. C. McRoberts & Co., 
161 N.Y.S. 984, 175 App.Div. 1 


[a] Reason for decision.—The em- 
ployee’s ‘‘occupation is that of a 
watchman, and the mere fact that it 
is at a dock instead of a railroad sta- 
tion can have no legitimate bearing 
upon the question here presented; he 
does not become a longshoreman_ be- 
cause he is stationed upon a dock to 
perform his services rather than up- 
on the shipping platform of a manu- 
facturing plant or a railroad freight 
depot. It is the character of the em- 
ployment, not the particular place, 
which determines the classification.” 
Oberg v. J. C. McRoberts & Co., 161 
N.Y.S. 934, 937, 175 App.Div. 1. 


18. Kender v. Reineking, 126 N.E. 
713, 228 N.Y. 240. 


19. Bailey v. School Dist. No. 
Town of Leicester, Cuylerville, 
N.Y.S. 247, 204 App.Div. 125. 


5, 
198 


@1. Reid v. British & Irish Steam 
Packet Co., [1921] 2 K.B. 319. 


22. Brown v. Conway Electric 
Light & Power Co., (N.H.) 129 A. 633. 


[a] Reason for decision.—‘“While 
control and management may involve 
physical conduct, it would be a 
strained and forced construction to 
give them the character and attribute 
of manual labor on that account. 
. . . The decedent’s acts of going 
to the locus and there inspecting and 
watching the work . . . were no 
more a workman’s labor than was the 
control of the work.’”’ Brown y. Con- 
way Electric Light & Power Co., (N. 
H.) 129 A. 633, 634. 


23. Terminal Oil Mill Co. v. Wil- 
son, (OKl.) 25 P.(2d) 294; McQuiston 
V..oun. Co., 272-P. 1016, 134 OK] 298) 


24. KE. EH. Scott Motor Service v. 
Scott, 17 P.(2d) 413, 161 Okl. 180; 
K. C. Auto Hotel v. Caughey, 14 P. 
(2d) 1104, 159 Ok. 204. 


25. Seaman-Packard Lumber Co. 
v. Brown, 8 P.(2d) 749, 155 Okl. 200. 


26.5 ‘Times subst Con ew, 
(Okl.) 25 P.(2d) 791. 


27. City of Madill v. Moss, 300 P. 
701, 150 “OkKLS 96: 


Stines, 


For iater cases, developments and changes in the law see Annotations, same title and section number. 
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man and collector who makes occasional deliveries 
of merchandise,?® nor a traveling solicitor of sub- 
scriptions for a newspaper, who delivers sample 
copies of the paper.?® 


Under the British National Insurance Act of 1911, 


a dairyman’s foreman,*° engravers engaged in the 
correction or improvement of half-tone engraved 
plates,*! lithographic artists,*? and a tailor’s eut- 
ter?* are employed otherwise than by way of manual 
labor. 


[§ 101] 21. Manufacture; Manufacturer; Manu- 
facturing Enterprise. “Manufacture of drugs and 
chemicals” includes a general utility man engaged in 
an establishment where such manufacture is ear- 
ried on,** but not the compounding of a simple throat 
remedy by a retail drug store clerk and pharmacist 
for the store’s local trade.*> “Manufacture of fertil- 
izers, including garbage disposal plant’ does not in- 
elude a ragpicker who picked rags on a dump at the 
foot of a street, whence the garbage and other refuse 
were carried out to sea in scows.*® “Manufacture of 
glass, glass products, glassware, porcelain or pot- 
tery” does not include the business of selling glass- 
ware,*’ but includes cutting up and beveling glass, or 
making looking-glasses of it. ‘Manufacture of 
lumber” includes the work of a member of a logging 
railroad’s loading crew in loading logs on cars at a 
landing.*® Manufacture of machinery includes the 
work of a salesman for “a person engaged in such 
manufacture, whose duty it is to inspect the ma- 
chinery which he has sold and who eustomarily does 
so after it is put in place at the different plants where 
it is installed.”4° “Manufacture of . . . mold- 
ings” does not include the hanging of a picture on a 
molding, by an employee who was to make secure an 


28. Russell Flour & Feed Co. v. 
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‘small bags or packages for resale . . . 


44, 219 N.Y. 210 [dist Wilson v. Dor- 
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insecure molding or put in a new piece if required.** 
“Manufacture of moving picture . . . films” 
does not include employment as a performer in the 
production of a motion picture film;** but the man- 
ufacture of photographie cameras and supplies in- 
cludes the sorting of time cards in a factory making 
such produets.t? Manufacture of paper includes the 
work of installing an engine in the plant.** Manu- 
facture of pianos includes employment as night en- 
gineer in a piano factory.4® “Manufacture of tex- 
tiles or fabrics” and “men’s or women’s clothing 
. . . or other articles from textiles or fabrics” 
do not include “mere wholesale dealings in dress 
trimmings.”4® “Manufacturer” does not include a 
merchant who keeps a workshop only for the repair 
of damaged furniture,*’ nor “a merchant dealing in 
flour which is received in large bags and is put into 
by the 
use of two machines driven by steam;’’*® nor is the 
business of the latter a “manufacturing enter- 
prise.”4® The making of candies by the use of au- 
tomatie machines,°®® the making of hats and feathers 
in the millinery business,°! and the manufacture of 
hydrogen peroxide and other chemical preparations 
in a factory in which power-driven machinery is 
used®? have been held within compensation acts 
without setting out any particular provision therc- 
of. 


[§ 102] 22. Meat Packing or Preparation; Pack- 
ing Houses. Meat packing does not include the 
packing of oysters, shrimp, and crab meat without 
“processing” of any kind, and with the intention of 
consumption within a short period after sale.5? 
“Packing houses, abattoirs, manufacture or prepara- 
tion of meats or meat products or glue” does not in- 


45. Nulle v. Hardman, Peck & Co., 


Walker, 298 P. 291, 148 Okl. 164, 


29. Oklahoma Pub. Co. v. Molloy, 
294 P. 112, 146 Okl. 157. 


30. Re Dairyman’s Foreman, 6 B. 
WeCee. NT. 


31. Re Lithographic Artists, 6 B. 
W.C.C. N44. 

32. Re Lithographic Artists, 
pra. 


32. Re Dairyman’s Foreman, 6 B. 
W.C.C. NT. é 


34. Larsen vy. Paine Drug Co., 112 
N.E. -725, 218 N.Y. 252. 


35. Freess v. Kleinau, 179 N.Y.S. 
347, 190 App.Div. 131. 


[a] Reason for decision.—‘‘While 
it is possible that the compounding 
of glycerite of tannin is within the 
definition of manufacturing, it is cer- 
tainly not such a wholesale manufac- 
turing as is contemplated by the 
Workmen’s Compensation Law.” 
Freess v. Kleinau, 179 N.Y.S. 347, 348, 
190 App.Div. 131. 


36. Tomassi v. Christensen, 156 N. 
Y.S. 905, 171 App.Div. 284. 


37. Wilson v. C. Dorflinger & Sons, 
155 N.Y.S. 857, 170 App.Div. 119 [rev 
on other grounds 218 N.Y. 84 mem, 
112 N.B. 567, Ann.Cas.1917D 38 (am 
113 N.E. 454, 218 N.Y. 734)]. 


38. McQueeney vy. Sutphen & Hyer, 
153 N.Y.S. 554, 167 App.Div. 528. 

39. Gagnon’s Case, 130 A. 355, 125 
Me. 16. 

40. Benton v. Praser, 114 N.E. 43, 


su- 


: 


flinger & Sons, 112 N.B. 567, 218 N.Y. 
84, Ann.Cas.1917D 38 (rev 155 N.Y.S. 
857, 170 App.Div. 119) on the ground 
that in that case ‘‘the selling of glass- 
ware was an independent business, 
wholly separated from the manufac- 
ture of the product’’]. 


41. Grasell v. Broadhead, 162 N. 
Y.S. 421, 175 App.Div. 874. 


42. Michel v. American Cinema 
Corporation, 182 N.Y.S. 588. 

[a] Reasons for decision.—‘‘The 
words ‘manufacture of moving pic- 
ture oofilms*: refers 4)as.. hie to 
the process of making the films in 
their original form . . . and the 
meaning of these words should not be 
extended to the subsequent process of 
transferring to such blank films the 
impressions of pictures.’’ Michel v. 
American Cinema Corporation, 182 N. 
Y.S. 588, 589. 


43. Joyce v. Eastman Kodak Co., 
170 N.Y.S. 401, 182 App.Div. 354. 


44. McNally v. Diamond Mills Pa- 
per Co., 119 N.E. 242, 223 N.Y. 83. 


[a] Reason for decision.—‘This 
mill was a going concern; to run it 
to its full capacity there was need 
of new machinery; and the installa- 
tion of another engine was incidental 
to its continued operation. The men 
who were doing this work were not 
improving some building belonging 
to their employer, but unrelated to 
the business. They were furthering 
the business itself.””. McNally v. Dia- 
mond Mills Paper Co., 119 N.E. 242, 
243,° 223 N.Y. 83. 


173 N.Y.S. 236, 185 App.Div. 351. 


46. Kass v. Hirschberg, Schutz & 
yoo! 181 N.Y.S. 35, 37, 191 App.Div. 


[a] Reason for decision.—‘‘The 
primary and usual meaning of ‘whole- 
sale’ is the sale of goods in gross to 
retailers, who sell to consumers 
. . . .and we know of no reason for 
presuming that the business of 
‘wholesale dress goods’ involves the 
element of manufacture.” Kass v. 
Hirschberg, Schutz & Co., 181 N.Y.S. 
35, 37, 191 App.Div. 300. 


opis Labbé v. Julien, 48 Que.Super. 
48. Lahaie vy. Brodie & Harvie, 
(Que.) 27 Rev.Leg. 77. 
e 
49. Lahaie y. Brodie & Harvie, su- 
pra. 


50. Robert _v. Dominion Park Co., 
2bwGQuese rw on 


51. Saenger v. Locke, 116 N.E. 367, 
220 N.Y. 556, L.R.A.1918F 225. 


52. Hydrox Chemical Co. v. Indus- 
hea Cr iON, 126 N.E. 564, 291 
Ill. ‘ , 


53. Foret v. Paul Zibilich Co., 137 
So. 366, 18 La.App. 363. 


[a] Reason for decision.— ‘Meat 
packing means a more extensive op- 
eration than that involved in defena- 
ant’s business* and includes some 
form of processing, heating, or treat- 
ment designed to preserve the product 
for an indefinite time.” Foret v. Paul 
Zibilich Co., 187 So. 366, 367, 18 La. 
App. 363. 
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clude a butcher or an assistant chef in a hotel whose 


duty it is to distribute meats to the cooks as order-_ 


ed and whose knife accidentally slipped while boning 
a leg of mutton on the butcher’s block and severed 
an artery in his groin,®* but includes the grinding of 


meat by an employee of a retail meat dealer.°> — 


“Preparation of meats, or meat products” does not 
include “passing two pounds of meat through a meat 


erinding machine for a customer in waiting” in a. 


retail meat market.°° 


[§ 103] 23. Mercantile Establishment. “Mercan- 
tile establishment” includes a restaurant where va- 
rious articles of food and other commodities are sold 


at retail, in addition to the service of meals.°*_ 


“Wholesale mercantile establishments” includes the 
work of an employee in charge of the wholesale de- 


partment of a drug store, injured while performing | 


manual or mechanical work or labor,®* and of a 


salesman, collector, and packer for a wholesale pro- | 
duce business, who “used his car in connection with » 


these duties, and ... . for the purpose of deliv- 
ering . goods sold by” the employer,’® but 


not “a corporation engaged principally in the..busis « 


ness of renting moving pictures. 


[§ 104] 24. Mill; Milling. “‘Feed mills’ . . . 
is broad enough reasonably to include an ensilage 
cutter . . . used to cut feed which was stored 
in a silo to furnish nourishment to cows that were 


9960 


54. De la Gardelle v. Hampton Co., 
153 N.Y.S. 162, 167 App.Div. 617. 
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to the extent of the. particular use 
that was to be made of each separate 


[§§ 102-106 


kept for dairy purposes.”’$? Milling does not include 
the feeding of bundles of rye into a combined thresh- 
er and cleaner.®? 


[§ 105] 25. Mine; Mining. “Mine” does not in- 
elude an oil or gas well.¢* Mining includes blasting 
surface coal on a farm, loading it in wagons, and 
hauling and’ shoveling it into cars,°* and the repair- 
ing of an engine used for lifting coal from a mine.°° 


[§ 106] 26. Operation. “Operation .. . of elec- 
tric . . . appliances’ does not include the op- 
eration of “an automatic motion picture machine, the 
motive power of which was electricity.”°° Opera- 
tion of engines and machinery ineludes the delivery 
of packages by motor cycle.* “Operation of 
. . . engines and other forms of machinery” in- 
cludes the demolition of a building used to house 
motor trucks, preparatory to the erection of a more 
suitable one,°® driving a publie taxicab,*® “an em- 
ployee engaged in loading or unloading a motor vehi- 
cle and in no way concerned with its operation,”’° 
hauling of gravel in motor trucks,’* “a member of 
a_crew of four men, who went Withit .2s [mo- 
tor trucks] for the purpose of loading and unloading 
the freight from them,’’? the moving of furniture 
by means of a motor-driven vehicle,’* the operation 


-of a motor tractor in the building and repairing of 


public highways,’* the operation of a motor truck,’® 
and a person driving, selling, and delivering automo- 


ers of electric current are in them- 
selves electrical appliances.” Balcom 


55. Kohler v. Frohmann, 153 N.Y. 
S. 559, 167 App.Div. 533. 


56. Pietha. v. Murdter, 161 N.Y.S. 
661, 174 App.Div. 764. 


[a] Reason for decision.—‘‘The 
statute, fairly construed, means, of 
course, the commercial preparation 
of meats and meat products .. . 
and has no possible relation to the 
mere cutting up of particular pieces 
of meat, whether the cutting be in 
large or small particles. . . . The 
grinding was of a small quantity of 
meat purchased by a customer, a 
purely incidental service performed 
for the particular customer in con- 
nection with the purchase.” Pietha 
vy. Murdter, 161 N.Y.S. 661, 662, 174 
App.Div. 764. 


57. Craig v. Boudouris, 241 I1l.App. 
392. 


58. Ingram Drug Co. v. O’Brien, 23 
P.(2d) 642, 164 Okl. 228. 


59. Nash Finch Co. v. Harned, 284 
P, 633, 141 Okl. 187. 


60. Educational Film Exchange of 
Texas v. Watson, 7 P.(2d) 680, 154 
Okl. 275. 


[a] Reason for decision.—‘‘The 
term ‘wholesale mercantile establish- 
ment,’ as used in the Workmen’s Com- 
pensation Act of this state son 
requires a more enlarged degree of 
operation than that of being merely 
engaged in trading or mercantile pur- 
suit. * * * In the case of State 
vy. Lowenhaught, 11 Lea (Tenn.) 13, 
it is held that a wholesale dealer is 
one whose business is the sale of 
goods in gross to retail dealers and 
not in small quantities. We think the 
above definition is such that is gen- 
erally accepted by the public. In the 
instant case it is shown that the films 
were furnished the owner of a show 


film, and that this system was uni- 
form in its operation, and 
judgment it did not constitute con- 
ducting a wholesale mercantile es- 
tablishment within the common ac- 
ceptation of that term.’’, Education- 
al Film Exchange of Texas v. Wat- 
son, 7 P.(2d) 680, 681, 154 Okl. 275. 


Gl. Raney v. State Industrial Acc. 
Ceara gaa 166 P. 523, 524, ~85 Or. 
199. 


62. Vincent v. Taylor Bros., 168 N. 
Y.S. 287, 180 App.Div. 818. ; 


. Hollingsworth v. Berry, 192 P. 
763, 764, 107 Kan. 544, 11 A.U.R. 151. 


“One who is helping to drill an oil 
or gas well might be injured in sub- 
stantially the same way as a miner, 
but the similarity would be incidental 
and not characteristic. The perils of 
well drilling would seem to resemble 
those of the other engineering work 
with which it is associated in the 
statutory enumeration, more closely 
than those that readily suggest them- 
selves in connection with what js or- 
dinarily spoken of as mining.” Hol- 
lingsworth v. Berry, supra. 


64. Hanna v. Warren, 133 N.E. 9, 
77 Ind.App. 1. 


65. Vogt v. Southern Coal, Coke & 
Mining Co., 210 Ill.App. 620. 


66. Balcom v. Ellintuch & Yarfitz, 
166 N.Y.S. 841, 179 App.Div. 548. 


[a] Reason for decision.—‘‘The 
operation of the machine by electri- 
city or the presence of electricity had 
nothing whatever to do with causing 
the injury to claimant. The injury 
would have been sustained had the 
machine been operated by means of 
water or any other motive power. 
. . . Cars and machinery of all kinds 
are operated by electricity, yet it can- 
not be said that such mere consum- 


in our: 


vy. Ellintuch & Yarfitz, 166 N.Y.S. 841, 
843, 179 App.Div. 548. 


{[b] Application of ejusdem gen- 
eris rule.—‘‘The word [‘appliances’] is 
used in group 12 in connection with 
the repair or operation of electric 
light and power lines, dynamos, and 
power transmission lines. Plainly the 
application of the rule of ejusdem 
generis precludes the construction 
claimed’) by. thee. [employee]. 
The word ‘appliances’ must be con- 
sidered as limited by the words with 
which it is associated.’”’ Balcom v. 
Ellintuch & Yarfitz, 166 N.Y.S. 841, 
843, 179 App.Div. 548. 


67... Moritz v. K. C. SiePrue Coe; 
(La.App.) 149 So. 244. 


68. Labostrie v. Weber, 130 So. 885, 
15 La.App. 241. 


69. Plick v. Toye Bros. Auto & 
peice Co.; 127 So. 59, 13 La-App, 


70. Snear.v. Hiserloh, 
144 So. 265, 266. 


71. Powell v. Spencer Bros., 5 La. 
App. 218. 


72. Richardson v. Crescent For- 
warding & Transportation Co., 135 So. 
688, 689, 17 La.App. 428. 


{a] Reason for decision.—‘‘It was 
necessary for him to work in and 
around machinery, and whether or not 
he himself operated the machinery is 
of no great importance.’ Richardson 
v. Crescent Forwarding & Transporta- 
tou Co., 1385 So, 688, 689, 17 La.App. 

5 a 


73. Labostrie v. Weber, 130 So. 885, 
15 La.App. 241. ; 

74. Hicks v. Parish of Union, 6 
La.App. 548. 


75. Haddad v. Commercial Motor 
Truck Co., 84 So. 197, 146 La. 897, 9 
A.L.R: 1380: 


(La.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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biles;7® but the presence of a small gasoline engine 
on the premises is not sufficient to bring a plant with- 
in the provision.77 Operation of hand trucks in- 
eludes the operation of a “dolly,” consisting of a 
strong platform supported by small wheels, with no 
handle, moved about by human power, and used to 
move heavy objects by hand.** Operation of ma- 
chinery includes “operation of a motor truck by a 
driver or chauffeur.”7® “Operation . . . of 
. . oil . . . wells” includes the operation 
ofa gas pipe line.8° “Operation of railways . . . 
street railways,” ete., does not include a “process 
server, claim adjuster, and investigator. hue Oper, 
ation of a sawmill” ineludes the moving of an engine 
to a sawmill for logging purposes.8? “Operation 
. . . of stone crushing; quarries” includes work 
on a stone crusher in a quarry.’® Operation of a 
truck includes the loading thereof by a delivery help- 
er.S+ Operation of trucks on highways includes a 
driver of an express motor truck crossing a street to 
deliver a package,®® and a helper on an automobile 
delivery truck.8® Operation of a vehicle does not 
include the feeding of bundles of rye into a combined 
thresher and cleaner while it is stationary,®’ nor can 
a village be said to have been engaged in operating 
a vehicle when its street commissioner, on his way 
to get lead for use on water pipes, was injured while 
riding on the sleigh of a truckman who was not then 
in the service of the village, but who was to stop 
for the lead on completion of the trip he was mak- 
ing;°* but operation of a vehicle includes the mov- 
ing of a “steam machine for the threshing of grain 
and beans.”’® Operation of vessels does not include 
loading and unloading.®® “The operation, otherwise 
than on tracks, on streets, highways, or elsewhere, 
of cars, trucks, wagons, or other vehicles, and roll- 
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ers and engines, propelled by steam, gas, gasoline, 
electric, mechanical, or other power” includes the 
driving of a horse- drawn truck,®! and the operation 
of a motor cycle by a salesman, °? but not the loading 
of goods on a truck by a delivery helper in a depart- 
ment store and the drawing of the truck by hand to 
the place in the basement where it is to be unload- 
ed,®® nor the “transporting and setting up” of a wa- 
ter tank “from the railroad to a position on the roof 
ofa building’??* (Operation ~~. .,,on streets; 
highways, or elsewhere of . . . wagons or other 
vehicles . . . drawn by horses or mules” in- 
cludes an injury to a teamster while loading a wag- 
on,®> an injury to a stable employee of an express 
company, through having one of its horses fall on 
him as he took it out of a stall,°® the loading of a 
horse-drawn implement “designated . . . as a 
scraper, conveyor, or snow carrier . . and 

. . used to roughly remove the snow from a 
field of ice to the land,’”®? and the operation of a 
truck by a teamster who, after returning to the sta- 
ble, was putting his horse in the stal! in the course 
of his employment, when the horse squeezed him 
against the side of the stall, causing his death,®* but 
not the ine*dental loading of a wagon with wood by 
an employee engaged in splitting or chopph ¢ wood,?® 
nor the unloading of coal from a railroad car into 
a wagon by a laborer whose duties confine him to the 
coal yard and who disclaims that he is a driver or 
delivers coal.t. “Operation of any warehouse” in- 
cludes the maintenance by a retail furniture dealer 
of a warehouse for the storing of furniture until 
sale and delivery,” the maintenance by a corporation 
receiving meats and provisions and distributing them 
at wholesale to dealers, of a building in which such 
products are stored until sale, no goods being stored 


76. Youngblood v. Colfax Motor 
Co., 125 So. 883, 12 La.App. 415. 


77. Foret v. Paul Zibilich Co., 137 
So. 366, 368, 18 La.App. 363 (so hold- 
ing ‘‘particularly since the engine is 
shown to have been separated from 
. . . [the employee] by a brick 
wall’). 

78. Manigault v. W. H. Beaumont 
Sey 237 N.Y.S. 370, 227 App.Div. 
259. 

79. Lemmler v. Fabacher, 139 So. 
683, 684, 19 La.App. 144. 


80. Jackson v. Young, 6 La.App. 
854 (so holding “irrespective of Vie 
owns the gas well’). 


[a] Reason for decision.—‘‘The 
operation of a gas pipe line is the 
putting into operation of the gas 
epee Jackson v. Young, 6 La.App. 


81. In re Brown, 159 N.Y.S, 1047, 
1048, 173 App.Div. 432. 


[a] Reason for decision.—“‘The 
mere fact that an employee is in the 
service of a railroad company does 
not bring him within the act; he must 
be engaged in the hazardous work, 
or in some way be subject to the haz- 
ards arising from the nature of the 
work.” In re Brown, 159 N.Y.S. 1047, 
1049, 1738 App.Div. 432. 


_82. Bennett v. State Industrial Ac- 
cident Commission of Oregon, 233 P. 
537, 113 Or. 627. 


83. Van Koten v. State Industrial 
Accident Commission, 223 P. 945, 110 


{71 Cc. J.—25] 


Or. 574. 

84 Holtz v. Greenhut & Co., 162 
N.Y.S. 359, 175 App.Div. 878. 

65. Miller v. Taylor, 159 N.Y.S. 


999, 173 App.Div. 865. 


86. Hendricks v. Seeman Bros., 155 
N.Y.S. 638, 170 App.Div. 133. 


87. Vincent v. Taylor Bros., 
N.Y.S. 287, 180 App.Div. 818. 


88. Spinks v. Village of Marcellus, 
168 N.Y.S. 69, 180 App.Div. 732. 


89. White v. Loades, 164 N.Y.S. 
1023, 178 App.Div. 236. 


90. Jensen v. Southern Pac. Co., 
109° NiE.* 600, 215 N.Y. ©5247) TONSA. 
1916A, 403, Ann.Cas.1916B, 276 [rev 
on other grounds 87 S.Ct. 524, 244 U.S. 
205, 61 L.Ed. 1086]. But see Edward- 
sen v. Jarvis Lighterage Co., 153 N.Y. 
S. 391, 168 App.Div. 368 (holding that 
the captain of a lighter is engaged 
in its ‘operation’ continuously from 
the beginning to the end of a round 
trip, including the loading and un- 
loading of the craft, as long as he 
works on it). 


91. American Ice Co. v. Fitzhugh, 
a A. 999, 128 Md. 382, Ann.Cas.1917D 


168 


[a] Reason for decision.—‘If we 
are to give the words ‘or other power’ 
any meaning at all, there is no rea- 
son why they should not include horse 
power or mule power.’”’ American Ice 
Co. v. Fitzhugh, 97 A..999, 1001, 128 
Md. 382, Ann.Cas.1917D 83. 


92. Mulford v. Pettit, 116 N.E. 344, 


220 N.Y. 540. 


93. Holtz v. Greenhut & Co., 162 
N.Y.S. 359, 175 App.Div. 878. 


[a] “The application of the rule of 
ejusdem generis to the group. . 
requires the holding that the expres- 
sion ‘other power’ applies to trucks 
propelled by steam, gas, gasoline, 
electric, mechanical, or other power 
of like character.” Holtz v. Greenhut 
eGo 162 N.Y.S. 359, 361, 175 App.Div. 


94. Maloney v. Levy & Gilliland 
Co., 163 N.Y.S. 505, 176 App.Div. 470. 


95. Dale v. Saunders, 112 N.E. 571, 
218 N.Y. 59, Ann.Cas.1918B, 703. 
96.. Costello .v., Taylor;,; 111 .NiE: 


WOO egieeN eel 1 9s 


97. Berg y. Hetzler Bros., 166 N. 
Y.S. 830, 179 App.Div. 551 [aff 119 N. 
BE. 10381, 222 N.Y. 645]. 


98. Smith v. Espey 153 N.Y.S. 221, 
168 App.Div. 421 


99. Gaatonitve v. Gilons 169 N.Y.S. 
345, 182 App.Div. 10 


[a] Reason for decision.—‘‘Group 
41 contemplates the operation of ve- 
hicles as the principal business or 
occupation of the employer for pe- 
cuniary gain.’ Casterline v. Gillen, 
169 N.Y.S. 345, 346, 182 App.Div. 105. 


1. Hassen v. Elm Coal Co., 172 N. 
Y.S. 480, 184 App.Div. 715. 


2. Eriebel v. Chicago City Ry. Co., 
117 N.E. 467, 280 Ill. 76. 


Warehouse see infra § 115. 
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for other persons, for hire or otherwise,* and the 
work of an employee in “loading from the platform 
of said warehouse onto the automobile truck goods 
that were stored in that warehouse and in going with 
the truck and unloading the furniture, ete., at the 
homes of customers,”* but not the use and mainte- 
nance of a warehouse as an incident to a milk busi- 
ness.® The phrase is not limited to public warehous- 
es “in which property is stored for compensation or 
promt.-° “Operation, PPV ot wires tune, 8 or 
apparatus, charged with electric currents” does not 
cover an employee switching on and off an electrical- 
ly driven pump.’ “Operation and repair of eleva- 
tors in office buildings” does not include operation 
of a freight elevator in a retail store building.’ “Op- 
erating or conducting any business by leas- 
ing” includes a single act of leasing out a sawmill, 
with equipment, for a rent of one sixth of the finish- 
ed product or of the net proceeds.® “Waterworks 
(operation)” covers a waterworks manager killed in 
a club room while attempting to collect an overdue 
bill or remonstrating regarding the pilfering of wa- 
ter.1° Without the setting out of particular provi- 
sions of compensation acts, the operation of a jink 
yard where junk and metals are collected, sorted, 
and prepared for market and where shears driven by 
electric motor, and an acetylene torch, are used,** 
and operation of a “street surface railroad”? have 
been held within the acts, but not the operation for 
hire of a line of taxicabs for passengers and baggage, 
and in connection therewith an automobile machine 
shop,'? nor the operation of a rope and pulley to 
convey ice to the upper stories of a hotel.+* 


[§ 107] 27. Ordinance Regulations. A provision 
that occupations, enterprises, or businesses “in which 


38. Armour & Co. v._ Industrial 
Board of Illinois, 114 N.E. 1738, 275 
Ill. 328 [aff 197 Lll.App. 363]. 


4. Friebel v. Chicago City Ry. Co., 
117 N.E. 467, 280 Ill. 76. 


[a] Reason for decision.—‘‘Such 
work was a necessary part of main- 
taining and operating the warehouse, 10. 
and the work of . . [the employee] 
was therefore related to and connect- 
ed with the operation of the ware- 
house.” Friebel v. Chicago City Ry. 
Go., 117 N.E. 467, 469, 280 Ill. 76... 


[a] 


[was] 
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cupied by, the store, does not change 
the character of the building. F. W. 
Woolworth Co. v. Davis, 
342, 344 [cert den 51 S.Ct. 33, 282 U.S. 
859, 75 L.Ed. 760] (Oklahoma act). 


9. Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo. 414. 


Everett v. Department of La- 
bor and Industries, 9 P.(2d) 1107, 167 
Wash. 619, 83 A.L.R. 10038. 


Reason for 
performance of these duties were 


inseparably interwoven with, 


[§§ 106-107 


statutory or municipal ordinance regulations are 
; imposed for the regulating, guarding, use or 
the placing of machinery or appliances, or for the 
protection and safeguarding of the employees or the 
public therein are hereby declared extra- 
hazardous” has been applied to a building maintained 
for a printing and bookbinding business,*® a depart- 
ment store using power-driven machinery, dynamos, 
and elevators,!® a hospital building containing “dan- 
gerous machinery, equipment, and appliances,”** the 
maintenance of a municipally-owned waterworks 
plant,'® a manual training room located in a build- 
ing separate from the regular high school building, 
and containing “tools for all kinds of woodwork, in- 
cluding a planing machine, a cirewar saw, a rip saw, 
and a hand saw,”!® a printing shop-where presses and 
a cutter were operated by electrieity,?® and a public 
school building containing a boiler which was sub- 
ject to inspection by the public authorities.*+_ On the 
other hand, such regulations have been limited to 
those for “the protection and safeguarding of em- 
ployés or the public against accidental injuries or 
death,”22 so that the provision has not been applied 


‘|to a dairy company subject to “sanitary municipal 


regulations” and to municipal ordinances applying 
to “all vehicles and operators of vehicles, whether 
used in any enterprise or not,”’?° nor to a dairy com- 
pany’s stable, subject to a city ordinance regulat- 
ing “the width of stalls and passageways in all pri- 
vate livery, sale, or boarding stables,”?* nor to a 
retail grocery store and butcher shop, claimed to be 
brought within the provision by the Child Labor 
Law, the Women’s Ten Hour Law, the Health, Safe- 
ty, and Comfort Act, and a city ordinance requiring 
a license to conduct a meat market and imposing 
penalties for false weights or sales without weigh- 


Ill. App. 482. 


19. Board of Education of High 
School Dist. No. 502 v. Industrial 
oe ape aides 134 N.E. 70, 71, 301 Ill. 


_20. Stevens v. Industrial Commis- 
sion, 179 N.E. 102, 346 Ill. 495, 81 A. 
L.R. 688. 


21. East St. Louis Board of Educa- 
tion v. Industrial Commission, 131 
N.E. 123, 298 Ill. 61. 


[a] Reason for decision.—‘“‘It 


41 F.(2d) 


decision.— ‘The 


5. Bishop v. Bowman Dairy Co., 
198 Ill.App. 312. 


& Co. v.. Industrial 
MINH lb hoep lao, 


6 Armour 
Board of Illinois, 
275 Ill. 328. 


3 if Tully v. Carter, (N.H.) 167 A. 
74. 


[a] Reason for decision.—‘‘A more 
intimate exposure to the dangers in- 
cident to work about charged ap- 
paratus is required. This paragraph 
relates solely to a peculiar danger of 
encountering charged wires, etc. 
i) UY 1t has.no application to’ the 
dangers every one encounters prac- 
tically every day.’ Tully, v. Carter, 
(N.H.) 167 A. 274, 275. 


8. EF. W. Woolworth Co. v. Davis, 
41 F.(2d) 342 [cert. den 51 S.Ct. 338, 
282 U.S. 859, 75 L.Ed. 760] (Oklahoma 
act). 

[a] “Ihe presence of the discon- 
nected office” on one floor of the re- 
tail store, not connected with, or oc- 


and a part of, his employment as gen- 
eral overseer of the waterworks.” 
Everett v. Department of Labor and 
Industries, 9 P.(2d) 1107, 1110, 167 
Wash. 619, 83 A.L.R. 1008. 


11. Cinofsky v. Industrial Com- 
mission, 125 N.E. 286, 290 Ill. 521. 


12. McCabe v. Brooklyn Heights R. 
Co., 162 N.Y.S. 741, 177 App.Div. 107. 


13. Woodruff v. Phillips, 280 P. 
449, 138 Okl. 77. 


14. Crawley & McCracken Co. v. 
Osborne, 35 Que.K.B. 49. 


15. Wicks v. Cuneo-Henneberry 
Co., 234 Ill.App. 502 [aff 150 N.E. 276, 
319 Ill. 344]. 


16. Marshall Field & Co. v. Indus- 
Lee Seon odie 13% NEevi217306 
TH 134 


17. Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
770, 282 Ill. 316. 


18. Smith v. City of Hamilton, 231 


seems self-evident that the inspect- 
ing of a boiler in the basement of 
a schoolhouse containing many chil- 
dren is certainly the guarding of ap- 
pliances for their protection, the same 
as would be true in the requirement 
of fire escapes.” East St. Louis Board 
of Education v. Industrial Commis- 
sion, 131 N.E. 123, 124, 298 Ill. 61. 


22. Bowman Dairy Co. v. Industri- 
al Commission, 126 N.E. 596, 292 Til. 
284; Dietrich v. Industrial Board, 121 
N.E. 226, 286 Ill. 50; Bishop vy. Bow- 
man Dairy Co., 198 Ill.App. 312. 


_[a]. Reason for rule.—‘‘Compensa- 
tion for accidental injuries or death 
is the subject of the act and its lan- 
guage must be construed with refer- 
ence to that subjéct.”” Dietrich v. In- 
Sa ie Board, 121 N.E. 226, 227, 286 


23. Bishop v. 
198 Ill.App. 312. 


24. Bowman Dairy Co. y. Industri- 
ol ComBesige, 126 N.E, 596, 292 Ill. 


Bowman Dairy Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing;?> and, further, the regulations must be such 
laws or ordinances as are enacted or imposed with 
reference to the employment,?® so that the provision 
has not been applied to an injured street sweeper by 
reason of speed and traffic ordinances.”?7_ Likewise, 
it has not been applied to employment on the grounds 
of a public schoolhouse where it was not shown that 
the school building was subject to the statutory reg- 
ulations which were claimed to bring it within the 
provision.?§ 


[§ 108] 28. Pecuniary Gain or Profit.2®° Where 
the statute is, by its language, made to apply only 
where a business, occupation, or trade is carried on 
for “pecuniary gain,” the term has been held to mean 
merely “that the employer must be carrying on a 
trade, business or occupation for gain in order to 
come within the act.”°° Thus, if an employer’s pur- 
pose in having a salesman use a motorcycle for tak- 
ing orders and collecting accounts is profit, that is 
sufficient, even though “the employer [is] 
not in the business of operating a motorcycle for 
gain;”*+ and if a hospital’s business is conducted 
for pecuniary gain, it may become liable even to an 
employee in the skilled class.2?, A country elub own- 
ing a large tract of woodland and cutting and selling 
the iumber upon it regularly is conducting a business 
for pecuniary gain;** and a professional baseball 
player is engaged in a “business operated for gain or 
profit.”°+ On the other hand, an agricultural society, 
incorporated as a membership corporation, whose in- 
come is mainly from membership tickets, entrance 
and concession fees, admission charges, and a state 
appropriation, and is used for prizes, premiums, or- 
dinary expenses, upkeep, and improvements, no divi- 
dends being distributed, and only three officers re- 
ceiving small salaries, is not carrying on a business, 
trade, or occupation for pecuniary gain,®® nor is a 
creamery company in having a creamery building 
erected,*® nor a golf club, incorporated as a non- 
profit organization, which puts all money collected, 
after paying salaries and charges, into improvements 


25. Dietrich v. Industrial Board, 
121 N.E. 226, 286 I11. 50. (OO 
26. City of Rock Island y. Indus- | 173: 
trial Commission of Illinois, 122 N. 37. 
iH. 82, 287 Ill. 76. 


27. City of Rock Island v. Indus- 
trial Commission of Illinois, supra. 


28. Compton v. Industrial Commis- 
sion, 122 N.E. 872, 288 Ill. 41. 


29. Employment by governmental 
bodies for pecuniary gain see infra 
§ 153. : 


30. Dillon v. Trustees of St. Pat- 


38. Francisco 


39.. Rugg. v. 
Ass’n, 
174. 


bor & 
Wash. 51. 
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86. Packett v. Moretown Creamery 
99 A. 638, 91 Vt. 97, L.R.A.1918F 


Maryland Casualty Co. v. Ste- 
venson, 288 P. 954, 143 Okl. 285. 


Club, 185 N.Y.S. 97, 193 App.Div. 573. 


Norwich Hospital 
199 N.Y.S. 785, 205 App.Div. 


40. Carsten vy. Department of La- 


Industries, 19 P.(2d) 338, 172 
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of the golf course,?7 nor a golf club maintained ex- 
clusively for social purposes and supported by mem- 
bers’ dues, which operates a restaurant at a yearly 
loss, and does not distribute, or contemplate the 
payment of, dividends,*® nor a hospital incorporated 
as an eleemosynary institution and devoting to its 
charitable purposes all the revenues reccived,®® nor 
a householder who erects a chicken house on his 
premises, although he may, indirectly, receive profit 
or gain from such erection,*® nor the operators of a 
funeral home, in having the building painted and 
decorated and the windows repaired,*! nor the own- 
er of a farm “who tears down a single building upon 
his own premises for the purpose of salvaging the 
material in order to erect a new barn upon such 
premises,” even though it is to his profit to salvage 
the material,#? nor a religious corporation selling 
burial privileges in its cemetery and devoting the 
proceeds to the support thereof and to educational, 
religious, and charitable purposes ;** and a city con- 
structing a sewer “is not engaged in an enterprise in- 
volving any element of gain or profit,”4* nor is a 
city, while repairing streets, “engaged in a trade 
or business for financial return or profit,”’*> nor is a 
city employing workmen “to keep its streets in a 
clean, safe, and healthful condition for the benefit 
and protection of the citizens thereof en- 
gaged in street cleaning for gain or profit.”46 Re- 
pairs made on a building for the convenience, enjoy- 
ment, or comfort of the family which occupies it and 
which owns all the stock in the corporation which 
owns it are not made for pecuniary gain.*” The say- 
ing effected by the president of a corporation which 
manufactures cinder blocks, by the direct purchase 
of such material, and by the employment of mechan- 
ies, thus eliminating a general contractor’s profit, is 
not such a “pecuniary gain” as the statute has in 
view.*® The storage of ice for use on a farm “and 
only as incidental to farm purposes” is not an em- 
ployment “carried on by the employer for pecuniary 


rick’s Cathedral in City ef New York, 
Lov INGE ols 234 Nee ce 


[a] Reason for Sa aE, 
may concede that the regular sale of 
burial rights in a large cemetery to 
an applicant who agrees to comply 
with conditions imposed is a_ busi- 
ness. That is not enough. The pur- 
pose of the business must be profit. 

. There are no salaries, no divi- 
denas, no division of profits directly 
or indirectly. Substantially all sums 
received are used for the maintenance 
of the cemetery. If incidentally there 
is any surplus, it is used for the char- 


Oakland Golf 


rick’s Cathedral in City of New York, 
137)N.E.. 311,.234 Noy. 225, 229%" Dose 
v. Moehle Lithographic Co., 117 N.E. 
616, 617, 221 N.Y. 401; Mulford v. 
Pettit, 116 N.E. 344, 220 N.Y. 540. 


31. Mulford v. Pettit, supra. 


32. Renouf v. New York Cent. R. 
Gol, (240) N.¥.S.,.720, 229 App.Diy. 58 
{rev on other grounds 173 N.E. 218, 
254 N.Y. 849]. 


33. Uhl v. Hartwood Club, 221 N. 
Y. 588, 116 N.E. 1000. 


34. Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719. 


35. Finkell v. Cobleskill Agr. Soc., 
222 N.Y.Se 70, 220 App.Div. 429. 


41. Meyer & Meyer v. Davis, 18 P. 
(2d) 869, 162 Okl. 16. 


[a] Reason for decision.—‘‘If the 
award in tthe instant case is sustained 
. it would necessarily follow that 
any citizen, regardless of his busi- 
ness or profession, would come under 
the Workmen’s Compensation Law, 
in the event he desired to have his 
home painted, papered, plastered, or 
repaired in any manner, provided he 
employed two or more men to do the 
work. Such was not the intention of 
the lawmaking body.” Meyer & Mey- 
er v. Davis, 18 P.(2d) 869, 870, 162 
Okl. 16. 


42. Millard v. Townsend, 197 N.Y. 
S. 702, 204 App.Div. 132. 


43. Dillon v. Trustees of St. Pat- 


itable objects of the corporation. To 
say it is engaged in business for prof- 
it is an abuse of language.’’ Dillon vy. 
Trustees of St. Patrick’s Cathedral in 
City of New York, 137 N.E. 311, 312, 
234 N.Y. 225. 


44, Redfern v. Eby, 170 P. 800, 102 
Kan. 484; Roberts v. City of Ottawa, 
165 “Et 869, 101 Kan. 228. 


45. Simpson v. Kansas City, 22 P. 
(2d) 955, 956, 187 Kan. 915. 


46. City of Muskogee v. State In- 
dustrial Commission, 300 P. 627, 629, 
150 Okl. 94. 


47. Goldberger v. Goldberger, 192 
N.Y.S. 727, 200 App.Div. 190. 


48. pat Naan g Manning, 145 A. 485, 
157 Md. 
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gain.”*® If fundamentally the business is not for 
gain, an incidental employment not for profit does 
not bring the employee within the act.°° 


[§ 109] 29. Printing Plants. “Printing, electro- 
typing, photo-engraving and stereotyping plants 
where machinery is used” does not inelude the work 
of a district circulating manager for a newspaper, 
“whose sole duties are the general supervision and 
distribution of newspapers within his territory, and 
who . . . frequently handles and transports 
newspapers in bulk by automobile to various 
agents.”°1 “Printing plants where machinery is 
used” includes the work of a janitor in a printing 
plant, part of whose duties was to clean out lead 
shavings and slugs from under the linotype machines 
while they were in motion.®? 


[§ 110] 30. Storage; Storehouse; Transfer and 
Storage. “Storage” does not include a fruit buyer 
for a storage company, injured in an automobile ac- 
cident while going from place to place inspecting and 
buying fruit.5* “Storage of all kinds and storage for 
hire” does not include “the business of a produce 


dealer, limited to a few domestic fruits. and vege-<} 


tables,” where “whatever of storage was involved 
3 . was incident to this business of dealing in 
produee,”®* nor a large retail coal business whose 
owner buys coal and retails it as fast as possible,°’ 
nor a retail store “handling only a comparatively 
small stock of goods, replenished from day to day by 
incoming shipments.”°* “The operation of . . . 


Div. 143. 
56. 


49. Mullen v. Little, 173 N.Y.S. 578, 
186 App.Div. 169. 
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Walsh v. F. W. Woolworth Co., 
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general or terminal storehouses” does not include 
storerooms used by a corporation, engaged in taking 
contracts for equipping boarding outfits and furnish- 
ing board and other supplies for laborers, to store 
equipment, where the storerooms “furnish no haz- 
ardous employment to any laborer or employee or 
other person engaged therein” or engaged or eim- 
ployed by the corporation in its business,’ nor the 
use and maintenance of “general or terminal store 
houses” as an incident te a milk business.°* “Trans- 
fer and storage” does net include a transfer busi- 
ness unless it is operated in connection with a stor- 
age business,®® and, conversely, in order to bring a 
storage business within. the act, it is necessary to 
show engagement “in both the sterage and transfer 
business.”°° “Transfer and storage” does not in- 
elude an agency engaged in collecting and distribut- 
ing freight to carriers and consignees,°* nor the 
“business of delivering messages, parcels, or pack- 
ages for hire,’*? nor motor carriers.°* “A single 
isolated storage transaction” does not bring a trans- 
fer business within the phrase,** nor does the keep- 
ing of freight, without charge, on his premises by 
one engaged in transporting it, “until it is conven- 
ient to complete the delivery thereof.”°* 


[§ 111] 31. Structural Carpentry. “The words 
‘structural carpentry’ must be construed together and ° 
cannot be separated.’®* They do not include the 
making of repairs to a dairy barn by a farmer,®* nor 
“an isolated act in planing wood,”’®® nor the employ- 


mission, 18 P.(2d) 885, 161 Okl. 288. 


63. Choctaw Cotton Oil Co. v. Hall, 
21 P.(2d) 1059, 163 Okl. 288; Barr v. 


50. Finkell v. Cobleskill Agr. Soc., 
222 N.Y.S. 70, 220 App.Div. 425. 


51. World Pub. Co. v. Deloe, 18 P. 
(2a) 1070, 162 Okl. 28. 


52. Democrat Pub. Co. v. State In- 
dustrial Commission of Oklahoma, 206 
P. 249, 86 Okl. 62. 


53. In re Sickles, 
171 App.Div. 108. 


54. Dugan v. Harry J. McArdle, 
Inc., 172 N.Y.S. 27, 184 App.Div. 570 
[aff 122 N.E. 879, 225 N.Y. 668]. 


55. In re Roberto, 167 N.Y.S. 397, 
180 App.Div. 143. 


[a] Reason for decision.—“If a 
merchant purchases a stock of goods 
in excess of his immediate require- 
ments and holds the same for an ad- 
vance in price, or for any reason does 
not expose or offer the same for im- 
mediate sale, he perhaps to that ex- 
tent engages in the storage business 
within the meaning of group 29. But 
if his stock of goods is on hand for 
present sale at the prevailing prices, 
and is immediately offered and ex- 
posed for sale, I cannot think that 
such stock of goods is being stored 
merely because the thrift and pru- 
dence of the merchant prompts him 
to have on hand a sufficient supply to 
meet the most pressing demands 
which may be made.” In re Roberto, 
167 N.Y.S. 397, 399, 180 App.Div. 143. 


[b] “It is not the size or magni- 
tude of the business which is con- 
trolling, but the manner in which it 
js conducted.”’ In re Roberto, 167 N. 
Y.S. 397, 399, 180 App.Div. 143. 


[c] “If an employer is storing his 
own property he may be engaged in 
a ‘hazardous employment.’” In re 
Roberto, 167 N.Y.S. 397, 400, 180 App. 


156 N.Y.S. 864, 


167 N.Y.S. 394, 395, 180 App.Div. 120. 


[a] Reason for decision.—‘* When 
the statute refers to warehousing or 
‘storage of all kinds and storage for 
hire,’ we are to understand, not purely 
incidental storage of the goods neces- 
sary to keep up a retail stock, but the 
wholesale storage of merchandise in 
large packages, involving special dan- 
gers in their handling and storage. 
Otherwise, if we read this statute lit- 
erally, every farmer who stores fertil- 
izer, lime, seed, or other things nec- 
essary for the carrying on of his farm 
operations would be construed to be 
engaged in a dangerous business, and 
would be liable for injuries sustained 
by his employees, and every house- 
holder who providently put in a sup- 
ply of coal or wood or of potatoes 
would be within the classification.” 
Walsh v. F. W. Woolworth Co., 167 N. 
Y.S. 394, 396, 180 App.Div. 120. 


57. Omaha Boarding & Supply Co. 
v. Industrial Commission, 138 N.E. 
106, 306 Ill. 384. 


58. Bishop v. 
198 Ill.App. 312. 


59. Jones & Spicer v. McDonnell, 
23 P.(2d) 701, 164 Okl. 226; Hasty 
Messenger Service v. McCartney, 8 
P.(2d) 716, 155 Okl. 192; Followwill 
y. Marshall, 5 P.(2d) 149, 153 Okl. 120. 


[a] Reason for decision.—‘‘The 
Legislature . . evidently  consid- 
ered transfer and storage of goods as 
correlated.” Kollowwill v. Marshall, 
5 P.(2d) 149, 150, 153 Okl. 120. 


60. Republic Supply Co. v. Burnett, 
19 P.(2d) 1067, 162 Okl. 164. 


61. Adams Union Truck Terminal 
vy. Keeshen, (Okl.) 25 P.(2d) 624. 


62. Evans v. State Industrial Com- 


Bowman Dairy Co., 


Burrus, 9 P.(2d) 924, 156 Okl. 137; 
Brinks Express Co. v. Foster, 7 P.(2d) 
142, 154 Okl. 255; ‘Gypsy Oil Co. v. 
Keys, 295 P. 612, 147 Okl. 148. 


64. Jones & Spicer v. McDonnell, 
23 P.(2d) 701, 164 Ok]. 226. 


65. Followill v. Marshall, 10 P. 
(2a) 684, 157 Okl. 276. See Hasty 
Messenger Service v. McCartney, 8 P. 
(2d) 716, 155 Okl. 192 (where the 
court said: ‘‘While there was some 
evidence that the [employer] kept 
over night articles that could not be 
delivered during the day, there is no 
evidence that he conducted a transfer 
and storage business’’). 


{a] Reason for  decision.—‘“The 
deposit of the oil field equipment on 
the lot was merely incidental to the 
transportation thereof. It did not in 
any way affect the compensation re- 
ceived for the transportation of the 
equipment. Whether it was kept 
there merely over night or any num- 
ber of days, if the deposit was mere- 
ly for the convenience of the carrier, 
such carrier was not engaged in the 
‘storage’ business. It was no sub- 
stantial part of his business, and did 
not in any way affect the income de- 
rived therefrom.” Followill v. Mar- 
shall, 10 P.(2d) 684, 685, 157 Okl. 276. 


66. Schmidt v. Berger, 116 N.E. 
382, 383, 221 N.Y. 26. 


67. Coleman vy; Bartholomew, 
N.Y.S. 560, 175 App.Div. 122. 


68. Schmidt v. Berger, 116 N.E. 
382, 3338, 221 N.Y. 26 (where a build- 
ing superintendent who, as incidental 
to his employment, made ordinary re- 
pairs, was injured by a fall from a 
stepladder which he had mounted in 
order to plane away a part of a door). 
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ment of a carpenter by the hour to erect a parti- 
tion®® or to put shelving in a store.7° “Structural 
carpentry; painting . . . construction, repair 
and demolition of buildings plumbing, san- 
itary or heating: engineering . eovering of 
pipes or boilers” does not include a janitor injured 
in putting out a flag on the roof of his employer’s 
building." 


[§ 112] 32. Sugar Houses; “Sugar 
houses, sugar and other refineries” includes turpen- 
tine refineries,’? and the gathering of erude turpen- 
tine.“ 


[§ 113] 33. Transportation.74 “Transportation 
business” does not include transportation services 
performed by a merchant for his own purposes in 
carrying on his business.*® Likewise, “transporta- 
tion by land” does not inelude the delivery of its own 
products to its customers, without charge, by a man- 
ufacturer and refiner of oils and other produets.‘® 
“Transportation by water” includes the owner of a 
steamship who charters it to the government by an 
ordinary charter party to serve for the transport of 
troops and the patrol of a port.** 


[§ 114] 34. Vehicle. “Vehicle” includes a com- 
bined thresher and cleaner, mounted on axles and 
wheels, while it is being drawn by horses to a farm,*® 
but not after the horses have been detached and it 
is being operated as a stationary machine.?9 “Vehi- 
cles . . . propelled by steam, gas, gasoline, elec- 
tric, mechanical or other power or drawn by horses 
or mules” includes a horse-drawn implement “desig- 
nated . . . as a seraper, conveyor, or snow ear- 
rier ERAT f yey b used to roughly remove 
the snow from the field of ice to the land,’®® but not 
the operation of an elevator for a corporation operat- 
ing and owning an apartment house,*! nor the oper- 


Refineries. 


” 


69. Bargey v. Massaro Macaroni 
Co., 155 N.Y.S. 1076, 170 App.Div. 103 


[aff 113 N.E. 407, 218 N.Y. 410]. mem, 
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82. Chappelle v. Four Hundred and 
Twelve Broadway Co., 
218 N.Y. 632 mem [remittitur 
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ation of an elevator in a loft building®? or a mercan- 


tile establishment ;** but in other cases the opera- 
tion of an elevator has been held to be included.** 


[§ 115] 35. Warehouse; Warehousing.*® “Ware- 
house” includes a building used by a retail furniture 
dealer for storing furniture,*® and a building used 
“for the storing, repairing and charging of electric 
trucks, the . . . trucks being the property of 
others” than those who earry on such business.** 
However, “warehousing” has been held not to in- 
clude a wholesaler maintaining a warehouse for the 
storage of his own goods.*® 


[§ 116] 36. Work Connected with Hoisting Ap- 
paratus or Machinery. “Work in any shop, mill, 
factory, or other place, on, in connection with, or in 
proximity to any hoisting apparatus, or any machin- 
ery propelled or operated by steam or other mechan- 
ical power” includes a truck driver’s helper,*® work 
in a room where there was a movable elevator operat- 
ed by hand, adjacent to rooms containing a power- 
driven press and elevators,®° and a workman clean- 
ing racks in an intake flume in connection with the 
water power of a mill,°! but not the erection of a 
trough for a pulpwood earrier at a point more than 
a mile from the mill, no apparatus or machinery 
having been installed or being in operation at that 
time and place,®? nor a truckman in a storehouse in 
which there was no power-driven machinery, whose 
work never took him into any part of the mill.%* 


[§ 117] 37. Workshop. ‘Workshop” is not made 
to include a grocery and meat market by the fact that 
the owner “operated an electric sausage grinder in 
the meat market,”®* nor is it made to include the en- 
tire business of a hotel by the fact that an electric 
dough mixer is operated in its bakeshop;°®* and, de- 
fined in a statute as ‘‘any plant, yard, premises, room 


276. 


112 N.E. 569 90. Morin v. Nashua Mfg. Co., 103 


70. Geller v. Republic Novelty 
Wionee, 168 N.Y.S. 268, 180 App.Div. 
762. 


71. Gleisner v. Gross & Herbener, 
155 N.Y.S. 946, 170 App.Div. 37, 40. 


72. Mackey v. Fullerton Naval 
Stores Co., 4 La.App. 43, 45 (so hold- 
ing particularly since the act “pro- 
vides that if there arise any hazard- 
ous trade, business or occupation or 
work other than those hereinabove 
enumerated, it shall come under the 
provisions of this act’). 


73. Mackey v. Fullerton 
Stores Co., supra. 

74. Carriage see supra § 84. 

Hauling see supra § 84. 

75. Rosenbloom v. Lavut, 50 Que. 
Super. 48, 33 Dom.L.R. 470. 


76. Caron v. Imperial Oil Co., 54 
Que.Super. 394. 


77. Kennedy vz. 
Super. 211. 


78. Vincent v. Taylor Bros, 168 N. 
Y.S. 287, 180 App.Div. 818. ; 


79. Vincent v. Taylor Bros., supra. 

80. Berg v. Hetzler Bros., 166 N.Y. 
S. 830, 831, 179 App.Div. 551 [aff 119 
N.E. 1031, 222 N.Y. 645]. 

81. Sheridan v. P. J. Groll Constr. 


Co., 112 N.E. 568, 218 N.Y. 633 mem 
{am 113 N.E. 456, 218 N.Y. 736]. 


Naval 


Thom, 49 Que. 


am 113 N.E. 456, 218 N.Y. 736]. 


83. Wilson v. C. Dorflinger & Sons, 
112 N.E. 567, 218 N.Y. 84, Ann.Cas. 
Ee 38 [am 113 N.E. 454, 218 N.Y. 


84, Cremin v. A. L. Mordecai & Son, 
155 N.Y.S. 859; McIntyre v. Hilliard 
ELotel Co pt55eN. YS. $59: 


85. Operation of warehouse see su- 
pra § 106. 


Weisbrot v. Reinhorn, 14 Sask. 
L. 265, 59 Dom.L.R. 558, [1921] 2 
West.Wkly. 510. 


87. Evans v. B. C. Bleetric R. Co., 
(B.C.) 29 West.L.R. 4385, 7 West.Wkly. 
121. 


[a] Retail and wholesale business, 
—‘‘I cannot see any reason for draw- 
ing any distinction under our Act be- 
tween a warehouse used in connection 
with a retail business and a ware- 
house used in connection with a 
wholesale business.” Weisbrodt v. 
Reinhorn, 14 Sask.L. 265, 59 Dom.L.R. 
558, 562, [1921] 2 West.Wkly. 510. 


88. Mihm v. Hussey, 155 N.Y.S. 
860, 169 App.Div. 742. 


89. Plourde v. Auclair, (N.H.) 167 
A. 275. 


[a] Reason for decision.—‘‘There 
can be no question but that a motor- 
truck is a power-driven machine.” 
Plourde v. Auclair, (N.H.) 167 A. 275, 


A. 312, 78 N.H. 567. 


91. Boody v. K. & C. Mfg. Co., 90 A. 
859, 77 N.H. 208, L.R,.A.1916A 10, Ann. 
Cas.1914D 1280. 


[a] Reason for decision.—‘‘The 
word ‘mill’ may be used as meaning a 
building in which manufacturing is 
carried on. It is, however, often used 
as meaning a manufacturing estab- 
lishment, and when used in this sense 
it includes all that is usually intended 
by the plant of a manufacturing con- 
cern; that is, it includes not only 
the buildings in which the work is 
done, but everything appurtenant to 
them.” Boody v. K. & C. Mfg. Co., 90 
A. 859, 860, 77 N.H. 208, L.R.A.1916A 
10, Ann.Cas.1914D 1280 [quot Lizotte 
v. Nashua Mfg. Co., 100 A. 757, 758, 78 
INE, 354); 


92. King v. Berlin Mills Co., 99 A. 
289, 78 N.H. 316. 


[a] Reason for decision.—‘The 
place where the pulp carrier was be- 
ing erected was in no way appurtenant 
to the defendants’ mills, and in no 
sense a part of their manufacturing 
plant.”’ King v. Berlin Mills Co., 99 A. 
289, 290, 78 N.H. 316. 


93. Lizotte v. Nashua Mfg. Co., 100 
A. 757; 78) NGH. 354. 


94. Southwestern Grocery Com- 
pany v. Industrial Commission, 205 
Po 28 293d. oop Okla. 24:8: 

95. Stayman y. McKellop, (Okl1.) 


25 P.(2d) 701. 
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or place wherein power-driven machinery is employ- 
ed and manual labor is exercised by way of trade for 
gain or otherwise,” the term does not include a “res- 
taurant and confectionery business,”®® nor, as sim- 
ilarly defined, does it include the employment of a 
“yorter in the bus garage of a motorbus transporta- 
tion company, in which no power driven machinery 
is used;”®7 but, as similarly defined, it includes a re- 
tail meat market in which a power-driven meat 
grinder is used,°*® and the employment of a workman 
injured while capping a bottle of soft drink by means 
of machinery operated by a foot pedal, he having 
filled the bottle “by means of power driven machin- 
ery operated in the same inclosure.”®® The fact that 
a motor eyele is used for deliveries from a retail drug 
store does not constitute the drug store a work- 
shop,! nor does the presence of a mechanical refrig- 
erator so constitute a bus terminal? or a retail drug 
store;* likewise as to an electrically driven carbona- 
tor in a retail drug store. ‘Workshops where ma- 
chinery is used” ineludes “a sales garage, and ga- 
rage and repair shop where mechanics are employed 
to perform mechanical labor, on automobiles and 


‘trucks, with the use of machinery, and: where ‘me- | 


‘chanics so employed are required to unload new 
trucks, from railway ecars,”> “an airport or flying 
field equipped with power-driven machinery used 
for the purpose of building, cleaning, and repairing 
airplanes, and at which flying and the operation of 
airplanes is taught,’”’® a shop, operated by a furniture 
store, where furniture was repaired and upholstered 
and a large sewing machine was operated,’ and an 
injury to a carpenter for a department store while 
turning on an electric switch to sharpen his chisel on 
a grindstone, in a shop used for the repair of the 
store’s delivery vehicles, which contained a power 
lathe, ete., operated by an electric current,* but not 
a yard in which an automobile salesman worked in 
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the cars,® and not the work of the district circula- 
tion manager for a newspaper, “whose sole duties are 
the general supervision and distribution of newspa- 
pers within his territory, and who . . . fre- 
quently handles and transports newspapers in bulk 
by automobile to various agents,”?° nor the work of 
a janitor in an office building, injured while scrub- 
bing down the walls and the floors of the elevator 
shaft beneath the cage, although the elevator was 
operated by electricity.11 A blacksmith workshop 
has been held within a, compensation act without 
setting out any particular provision thereof.” 


[§ 118] 38. Other Employments. “All other em- 
ployments,. except persons engaged SPARE Reka etic 
non-manual capacity in or for a religious, charitable 
: institution and persons engaged in 
voluntary service not under contract for hire” in- 
cludes the light work assigned to an inmate of a 
Salvation Army industrial home, for which he was 
paid a small sum.1* Bakery business includes the 
position of night watchman.'* “Breweries” includes 
the work of a driver for a brewery.1® A combined 
butcher and grocery shop where sausages are made 
by an electrically driven machine comes within the 
Quebec act.1® Commercial and industrial business 
includes the business of cutting lumber to carry it 
to market.17 Commercial and manufacturing oper- 
ation includes the floating of wood for transforma- 
tion into lumber.1® “Decorating” does not include 
the hanging of a picture at the residence of the pur- 
chaser by an employee of the store at which it was 
purchased.+® “Elevators,” in the group ‘“water- 
works, reduction works, elevators, dredges, smelters, 
powder works” “refers to grain elevators or 
other ‘elevator’ businesses, and not to the operation 
of an elevator in a building,” where there is a further 
provision for “operation and repair of elevators in of- 
fice buildings.”?° “Goods” includes an _ electric 


cranking and displaying automobiles, and in which 
the only power-driven machinery was the engines in 


96. Hoffman y. Broadway Hazel- 
“wood, 10 P.(2d) 349, 350, 351, 11 P. 
814, 139 Or. 519, 83 A.L.R. 1008 (hold- 
‘ing that an employee in the bakery 
department was not engaged in a 
hazardous employment, since ‘‘the only 
-machine in the room where .. . 
[the employee] worked was a small 
electric silver polisher’ and the em- 
ployee “did not work with any ma- 
chinery and was engaged only in the 
simple and nonhazardous employment 
of preparing food and carrying the 
same to the ovens in the kitchen to 
- be baked’). 


97. Missouri, Kansas & Oklahoma 
Coach Lines v. Anderson, 23 P.(2d) 
202, 164 Okl. 141. 


98. Sunshine Food Stores v. Moore- 
head, 5 P.(2d) 1066, 1067, 153 Okl. 301 
[dist Southwestern Grocery Co. v. 
State Industrial Commission, 205 P. 
929, 85 Okl. 248, on the ground that “in 
that case the claimant was held to be 
an employee in a department of the 
business that was not within the act. 
In the case at bar, the claimant was 
an employee in a department of the 

_ business that is within the provisions 
of the act’’]. 


99. Teague v. State Industrial 
Commission, 240 P. 1053, 112 Okl. 292. 


1. Mobley v. Brown, 2 P.(2d) 1034, 


truck.?1 


151 Okl. 167. 


2. Oklahoma Union Bus Terminal 
v. Stone,.18 P.(2d) 1057, 162 Okl. 26. 


3. Havens v. State Industrial Com- 
mission, 9 P.(2d) 933, 156 Okl. 160; 
Mobley v. Brown, 2 P.(2d) 1034, 151 
Olah DOVE 


4 Havens vy. State Industrial Com- 
mission, 9 P.(2d) 933, 156 Okl. 160. 


5. Gooldy v. Lawson, 9 P.(2d) 22, 
155 Ok], 259, 


6 Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2d) 682, 
UL OKT «On 4 


7. Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 457, 147 Okl. 207. 


8 Wendt v. Industrial 
Commn., 141 P. 311, 80 Wash. 111. 


Ins. 


9. EF. E. Northway, Inc. v. Tryon, 
21 P.(2d) 501, 163 Okl. 159. 


10. World Publishing Co. v. Deloe, 
18° P.(2d)° 1070, 162 Okl.' 28. ‘ 


11. Remsnider v. Union Sav., etc., 
Co., 154 P. 135, 89 Wash. 87, Ann.Cas. 
1917D 40. 


12. Fisher v. Eaton, (Que.) 27 Rev. 
Leg. 308. Y , su 


13. Hall v. Salvation Army, 258 N. 


U.S. 859, 


“Tee plants” and “storing ice” include the 
delivery of ice to customers.?2 


“Improvement or al- 


Y.S. 269, 236 App.Div. 199 [aff 184 
0]. 


N.E. 691, 261 N.Y. 110] 


14. Fogarty v. National Biscuit 
Co., 116 N.E. 346, 221 N.Y. 20. 


15. In re Heitz, 112 N.E. 750, 218 
N.Y. 148, L.R.A.1917A 344 [rearg den 
113 N.E. 1057, 218 N.Y. 702]. 


16. Fournier v. Mongeau, 1) 2 
Rev. de Jur. 219. > edit 


17. Larocque v. Maclaren, 51 Que. 
Super. 285. 

18. Tremblay v. The Baie Saint 
Paul Lumber Co., 46 Que.Super. 203. 


19. Grasell v. Broadhead, 162 N.Y. 
S. 421, 175 App.Div. 874. 


[a] Reason for decision.—“The 
hanging of the picture was a mere in- 
cident to the sale, and by hanging 
it the retail art dealer, whose busi- 
ness is not-hazardous, did not become 
a ‘decorator,’ whose business. is 
hazardous.” Grasell v. Broadhead, 
162 N.Y.S. 421, 423, 175 App.Div. 874. 


20. EF. W. Woolworth Co. v. Davis, 
41 F.(2d) 342 [cett den 51 S.Ct. 33, 282 
75 L.Ed. 760] (Oklahoma 
act). 

21. Evans v. B. C. Electric R. Co., 
(EG) 29 West.L.R. 435, 7 West.Wkly. 

22. Wright v. Louisiana Ice & 
Utilities Co., 129 So. 436, 14 La.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 118] 


teration or repair” of electric lines includes “trim-: 


ming trees to clear electric line wires.”?* “Installa- 
tion of . . . boilers, engines or heavy machin- 
ery” does not include the “transporting and setting 
up” of a water tank “from the railroad to a position 
on the roof of a building.’’?* “Machine shops” include 
“oarages in which automobiles are overhaul- 
ed, assembled, or repaired.”?> Maintenance of irriga- 
tion ditches does not refer to “financial activities look- 
ing to the suecessful operation of the business in 
which the irrigation district was generally engag- 
ed.’"?5 “Mason work concrete work” includes 
the making of an excavation four feet square and ten 
feet deep for the purpose of holding a concrete pillar 
to strengthen an existing building.** The operation 
of drying kilns and a planing mill ineludes the work 
of a night watchman in the plant.?§ “Pile driving” 
includes the driving of sheeting in the construction 
of a jetty.2® “Plastering” for profit does not include 
the act of a kalsominer in filling a small hole with 
plaster, in order to do his work properly.*® “Plumb- 
ing, sanitary or heating engineering, installation and 
covering of pipes or boilers” does not include “the 
lifting of a radiator to connect it up for heating pur- 
poses.”°! “Process involving the use of” aniline does 
not include handling and brushing of dry furs “after 
the process of dyeing was complete.”°? “Quarry- 
ing” does not include work on a rock cutting in the 
construction of a roadbed for a railway, the rock 
being used to fill in parts of the roadbed.?? “Rail- 
way,” defined as “a road used by a private person or 
public company, ete.,” includes a municipal rail- 
way.*+ Ranch’ work does not include the building 
of a fish pond as part of a scheme to develop a ranch 
as a summer home, pleasure resort, and hunting and 
fishing lodge.°® “Reduction-works, breweries, ele- 
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vators, wharves, docks” does not include the opera~ 
tion of freight and passenger elevators or lifts.*¢ 
Removal of boilers, engines, and other forms of ma- 
chinery includes the hauling, removing or removal, 
transferring and transporting of boilers, engines, 
pumps, pipes, and all other forms of machinery and 
material, supplies, and appliances necessary for the 
construction, operation, repair, maintenance, demoli- 
tion, and removal of oil and gas wells and oil and 
gas well derricks.?7 “Riding upon trains” 
does not cover “a common laborer unloading sand 
from a car, which was necessarily moved 30 feet as 
an incident to the work.”’’& Road building carried on 
by a town ineludes a foreman’s “assisting in procur- 
ing men and material for the performance of the 
work.’’®® “Roofing” does not include the making of 
repairs to a dairy farm by a farmer.4® “Sharp- 
edged cutting tools, grinders or implements” does 
not include knives used in the kitchen of a nursing 
home for cutting roasts.41 “Slaughter and packing 
houses . . . in which power driven machinery 
is used” does not include “the business of a retail 
grocer who also butchers cattle, sheep and hogs at 
a slaughter house operated in another place, for sale 
to his retail customers, and who at his grocery store 
cuts the meat, makes sausage, and renders lard from 
such animals, for sale in a small way.”4? “Stone, 
wood or coal yards’ includes a wood and coal yard.** 
“Theater stage employee” does not include one em- 
ployed to wash an electric sign on a theater build- 
ing.4* “Transfer, drayage and hauling” does not in- 
clude the operation of a large truck, such as is com- 
monly used for heavy hauling, by a truck driver for 
a wholesale merchant who maintains it as part of his 
business “for the delivery to customers of heavy car- 


621, 


[a] Beason for decision.—‘‘The 
term of ‘ice plants’ itself, is broad and 
general and may be construed to mean 
every part of the manufacture, sale, 
and distribution of ice, and the sale 
and distribution of ice would neces- 
sarily include its delivery to the cus- 
tomers. The same construction may 
be applied to the term ‘storing ice,’ 
which would include its transporta- 
tion from the factory to the place 
where it is to be stored, and its dis- 
tribution, by delivery wagons or 
trucks, to customers. The delivery 
then is an incident, necessary to carry 
on the business.” Wright v. Louisi- 
ana Ice & Utilities Co., 129 So. 436, 
439, 14 La.App. 621. 


23. Southwestern Forestry Co. v. 
Pettus, 7 P.(2d) 139, 154 Okl. 187. 


24. Maloney v. Levy & Gilliland 
Co., 163 N.Y.S. 505, 176 App.Div. 470. 


[a] Reason for decision.—‘‘The 
tank, although cylindrical in shape as 
are many boilers, was to be used not 
for the heating of water or generation 
of steam, but merely as a place in 
which to store water. It was not a 
mechanism for utilizing power, hence 
not a machine, nor was it a machine 
by which power is applied to the doing 
of work, and therefore not an engine. 
Nor can we say that it is so related in 
kind to those specified that the rule 
of ejusdem generis would apply.” 
Maloney v. Levy & Gilliland Co., 163 
N.Y.S. 505, 506, 176 App.Div. 470. 


25. Wheeler v. Rhoten, 123 A. 572, 
144 Md. 10. 


[a] Reason for decision—‘The 


work of the mechanic or machinist 
employed therein, is of a character 
similar to that done in machine shops 
within the generally accepted mean- 
ing of that term.” Wheeler v. Rhoten, 
123 A. 572, 573, 144 Md. 10. 


e i} 

26. Hill v. Department of Labor 

and Industries of State of Washing- 
ton, (Wash.) 25 P.(2d) 568, 569. 


27. Morris v. Muldoon, 180 N.Y.S. 
319, 190 App.Div. 689 [rev 177 N.Y.S. 
673, 108 Mise. 143]. 


28. Chicago Dry Kiln Co. v. Indus- 
trial Board, 114 N.E. 1009, 276 Ill. 556, 
Ann.Cas.1918B 645. 


29. Mazzarisi & Tully v. Ward, 156 
N.Y.S. 964, 170 App.Div. 868. 


30. Hungerford v. Bonn, 171 N.Y.S. 
280, 188 App.Div. 818. 


31. Kammer v. Hawk, 117 N.E. 576, 
221 N.Y. 378 [rearg den 118 N.E. 1064, 
222 N.Y. 585). 


32. Sokol v. Stein Fur Dyeing Co., 
216 N.Y.S. 167, 169, 216 App.Div. 573. 


[a] Reason for decision.—‘ ‘Any 
process involving the use of’ aniline 
is descriptive of a chemical process, 
and, in the fur-dyeing trade involves 
the application of the chemical to the 
furs.” Sokol v. Stein Fur Dyeing Co., 
216 N.Y.S. 167, 169, 216 App.Div. 573. 


33. Henry v. Malcolm, 39 N.B. 74. 


34 Western Trust Co. v. City of 
Regina, 9 Sask.L. 336. 


[a] “The word ‘used’ .. . 
[does] not mean owned or operated. 
To use a road does not ordi- 


It means to make use of it; to make it 
serve one’s purpose.” Western Trust 
Be v. City of Regina, 9 Sask.L. 336, 


35. Texas Employers’ Ins. Ass’n vy, 
Ee ae (Tex.Civ.App.) 57 S.W.(2d) 


36. Guerrieri v. Industrial Ins. 
pps eet 146 P. 608, 84 Wash. 266, 


37. Durrett v. Woods, 99 So. 430, 
155 La. 533. 


38. Christ v. Chicago & N. W. Ry. 
Co., 224 N.W. 247, 176 Minn. 592 (Wis- ° 
consin act). 


39. Lanigan v. Town of Saugerties, 
167 N.Y.S. 654, 180 App.Div. 227 [aff 
119 N. EY 1058, 226 N.Y: 685]. 


40. Coleman vy. Bartholomew, 161 
N.Y.S. 560, 175 App.Div. 122. 


41. Therien v. Industrial Commis- 
sion, 184 N.E. 277, 351 Ill. 166. 


42. Williams v. Schehl, 100 S.E. 
280, 84 W.Va. 499, 


[a] Reason for decision. — ‘The 
words ‘slaughter and packing houses’ 
readily suggest a business where ani- 
mals fit for food are slaughtered and 
their meats packed and prepared for 
market in considerable quantities, and 
in which power driven machinery is 
used.” Williams vy. Schehl, 100 S.E. 
280, 282, 84 W.Va. 499. 


43. Charbonneau v. Kennedy, 57 
Que.Super. 262. 


44. Parker v. Pantages Theater 


narily mean to own it or operate it.!Co., 254 P. 1083, 143 Wash. 176. 


392 [71 C.J.] 
tons and cases of eommodities.”4> “Upholstering” 
does not inelude the laying of carpets.*® “Washing 
or cleaning buildings” does not include the washing 
of an electric sign on a theater building.** “Water 
works” and “electrie light or power plants” include 
the action of the superintendent of a town’s water 
and light department in “going from one place of 
employment to another . . to disconnect the 
connection made between the oil tank car and the oil 
storage tank.”*5 “Wells. and allied plants 
and works” include the firing of “a boiler used in 
connection with the drilling of oil and gas wells.”**® 
“Wharves, docks” does not include the “strapping” 
of boxes of fruit, by means of a hand tool, on a 
dock.®° “Window washing” does not include the 
washing of an electric sign on a theater building.** 
“Work in any of the building or metal trades in the 
erection, extension, repairs, ete., of building or struc- 
tural appurtenances” does not include “the driver 
of a mule and wagon engaged in hauling sand and 
manure.” >? 


Particular provisions not set out. Other emplay- 
ments held within compensation acts, without the set- 
ting out of particular provisions thereof, include the 
buying and selling of automobiles and motor trucks, 
and maintenance of a repair shop, service and filling 
station, and greasing and washing rack,°* the digging 
of a well,®* the maintenance of a large estate as a 
summer home, including a portable sawmill used for 


45. Edwards v. Department of 
Labor & Industries of Washington, 
262 P. 973, 146 Wash. 266. 


[a] Reason for decision.—The em- 


[a] 
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civil works administration.®® 


pers, 18 P.(2d) 71, 169 Wash. 71. 


Reason for decision. — “The 
employment in which . . . 
employee] was engaged at the time he 


[§§ 118-119 


cutting dead timber,°® oiling tracks on a municipal 
street car system,°® the repairing of a railroad car,>! 
and the wrecking of a smokestack;°* employments 
held not included, without setting out particular pro- 
visions, include employment for a corporation en- 
gaged in the commission business, selling fruit and 
produce to retailers, handling its goods in boxes, 
erates, and sacks, none of which weigh over one 
hundred and fifty pounds, operating no warehouse 
exeept storerooms where it holds goods for immedi- 
ate sale, and bringing its goods to, and delivering 
them from, its store by its own teamsters,”® employ- 
ment in a hotel,®° pulling a float over a soft cement 
mixture, “for the purpose of smoothing and leveling 
it down,” in the course of constructing a hard sur- 
face on a road,*!:and subdividing.real estate,°? 


[§ 119] F. Federal Acts.** All civil employees 
of the United States are within the operation of 
the compensation act of 1916;°* and the provisions 
of that act creating an employees’ compensation 
fund have been extended to employees of the federal 
The prior law, orig- 
inally enacted in 1908, applied to manufacturing es- 
tablishments of the United States, arsenals, navy 
yards, construction of river and harbor or fortifiea- 
tion work, or work in the reclamation of arid lands; 
and to work under the Isthmian canal commission, 
the bureau of mines, the forestry service, and the 
lighthouse service.®® 


trict attorney is not an employee of 
the United States within the act. 31 
Op. Atty.-Gen. 203. * ° 


[b] Employees of international 


[the 


ployer ‘‘was not engaged in any busi- 
ness of transfer, drayage, and hauling 
for hire, but was engaged only in 
hauling its own goods and chattels. 
Neither was it engaged in an industry, 
such as warehousing, an incidental 
part of which was transfer, drayage, 
and hauling or team and truck driv- 
ing.” Edwards v. Department of 
Labor & Industries of Washington, 
262 P. 973, 975, 146 Wash. 266. 


46. Stradar v. Stern Bros., 172 N.Y. 
S. 482, 184 App.Div. 700. 


[a] Reason for decision. — “The 
group in which we find upholstering is 
a manufacturing group, is a group in 
which machinery and tools and manu- 
facturing conditions exist; and the 
word should be given the construction 
which its association in the statute 
suggests, even though it might have a 
broader meaning under exceptional 
circumstances.” Stradar v. Stern 
ae 172 N.Y.S. 482, 483, 184 App.Div. 
700. 


47. Parker v. Pantages Theater 
Co., 254 P. 1088, 148 Wash. 176. 


48. Town of Lindsay v. Sawyer, 9 
P.(2d) 30, 156 Okl. 32. 


[a] Reason for decision.—“Under 
the facts shown the claimant 
was engaged in a hazardous employ- 
ment within the meaning of the act at 
the time of the injury for at that time 
he was engaged in manual or me- 
chanical work or labor connected with 
or incident to the waterworks and 
electric light plant.” Town of Lind- 
say v. Sawyer, 9 P.(2d) 30, 31, 156 
Okl. 32. 


49, Oklahoma Co. v. State Indus- 
trial Commission, 298 P. 1051, 149 Okl. 
18. 


50. La Point v. Pacific Coast Strap- 


was injured had nothing to do with 
the running, operation, or maintain- 
ing of a wharf or dock.” La Point v. 
Pacific Coast Strappers, 13 P.(2d) 71, 
72, 169 Wash. 71. 


51. Parker v. Pantages Theater 
Co., 254 P. 1083, 148 Wash. 176. 


bone Brown v. Tranchina, 3 La.App. 
761. 

53. Champagne v. Welsh Motor 
Car Co., (La.App.) 150 So. 35. 

54. Larouche v. Jobidon, 49 Que. 
Super. 10. 

55. Pierce v. Barker, 190 N.W. 80, 


179 Wis. 189. 


56. Murphy v. Schwartz, 
152, 142 Wash. 69. 


57. Myers v. Louisiana Ry. & Nav. 
Co., 74. So. 256, 140 La. 937. 


58. American Steel Foundries v. 
industeial Board, 119 N.E..902, 284 
TBDk Oe). 


59. State v. J. B. Powles & Co., 162 
P. 569, 94 Wash. 416. 


252 P. 


ee Bowers v. Claxton, 212 Il.App. 
61. Brennan v. Industrial Commis- 


sion, 124 N.H. 297, 289 Ill. 49. 


62. H. Roy Berry Co. v. Industrial 
CopamD tein: 149; N.E.. 278, .318 IF. 


63. Federal acts as relating to em- 
ployees therein see infra § 258. 


Longshoremen’s and Harbor Work- 
ers’ Compensation Act see supra § 59. 


64, Act ‘Sept. T.wole Cun s. CoA. 
ieey § 751, 39° USS. st. ati: peie2c 
58). 


{a] Assistant United States dis- 


fisheries commission, created by the 
Convention of March 2, 1923, between 
the United States and Great Britain, 
are not “civil employees of the Unit- 
ed States.” 36 Op. Atty.-Gen. 111. 


[ec] Railway mail clerk is within 
the act. Dahn v. Davis, 42 S.Ct. 320, 
258 U.S. 421, 66 L.Ed. 696 [aff 267 F. 
105 (cert gr 41 S.Ct. 147, 254 U.S. 627, 
65 L.Ed. 446)]. 


{d] Seamen employed on shipping 
board vessels (1) operated under the 
MO 4 form of agreement are em- 
ployees of the United States, and as 
such are entitled to the benefits of 
the act. 34 Op. Atty.-Gen. 363. (2) 
Seamen generally see infra § 243. 


[e] Surgeon in public health serv- 
ice, appointed by the president by and 
with the advice and consent of the 
senate, is an officer of the United 
States, and therefore not within the 
act. 31 Op. Atty.-Gen. 184. 


65. Act Febr. 15, 1934 (U. S. C. A. 
tit 5 § 796, 48 U. S. St. at L. p 351). 


66.. Act May 30, 1908 ¢35 U. S. St. 
at L. p 556), amended by acts Febr, 
24, 1909 (U. S. ‘GC. A. tit 43 °§ 647, 35 
U. S. St. at L. p 645), Mareh 4, 1911 
(U.S. C. A. tit 48 § 1335, 36 U. S. St. at 
L. p 1452), March: 11,-1912.'(37%-U. S; 
Stiiat- LL. p 74); July 27, 1912) (U0. S, 
Cc. A. tit 43 §§ 712, 749, 754, 37 U. S. 
Sti atcLe sp’ 239). 


[a]_ Places helq‘manufacturing es- 
tablishments.—(1) Army  quarter- 
master’s depot at which clothing and 
tents are made. In re Nicholas, Op. 
Sol. Dept. Labor 125 (holding an em- 
ployee entitled to compensation, al- 
though not engaged in manufacturing 
operations). (2) Blacksmith shop at 
which tools, ete., are made and re- 
paired. In re Fenton, Op. Sol. Dept. 
Labor 127. (3) Bureau of engraving 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 120] 
[§ 120] G. English Acts. 


applies to “any employment.” 


and printing where bank notes and 
treasury certificates are made. In re 
Clark, Op. Sol. Dept. Labor 120. (4) 
Carpenter shop in the quartermaster’s 
shop at the United States Military 
Academy, West Point, N. Y. In re 
McCreery, Op. Sol. Dept. Labor 134. 
(5) Carpenter and machine shop con- 
nected with Indian industrial school 
at which furniture is made. In re 
Clarke, Op. Sol. Dept. Labor 1338. (6) 
Electric light and power plant of an 
executive department at which ice is 
also made. In ‘re, Pyrah, Op. Sol. 
Dept. Labor 129. (7) Government 
printing office. In re Blaine, Op. Sol. 
Dept. Labor 117. (8) Lighthouse de- 
pot, a portion of the work consisting 
of manufacture and repair of mate- 
rials, ete. In re’ Wygant, Op. Sol. 
Dept. Labor 118. (9) Mail bag re- 
pair shop of post office department at 
which a variety of mail equipment is 
made. In re Kennedy, Op. Sol. Dept. 
Labor 131. (10) Mechanical plant of 
Smithsonian Institution at which 
steam power and electric light are 
generated and museum furniture, etc., 


made. In re Strong, Op. Sol. Dept. 
Labor 132. (11) Sawmill at which 
lumber is sawed and dressed and 


shingles are made. In re Herron, Op. 
Sol. Dept. Labor 124. 


[b] Places hel@ not to be manu- 
facturing establishments.—(1) Haul- 
ing and trucking oats from car to 
dock by a laborer in army quarter- 
master’s department is not work in, 
or in connection with, a manufactur- 
ing establishment. In re Gray, Op. 
Sol. Dept. Labor 118. (2). Pile driv- 
ing by employee of bureau of fisheries 
at work about a lobster pound is not 
work done’ in a manufacturing es- 
tablishment. In re Feltis, Op. Sol. 
Dept. Labor 123. (3) Storekeeper 
gauger of the internal revenue serv- 
ice is not employed in a manufactur- 
ing establishment. In re Roberts, Op. 
Sol. Dept. Labor 127. (4) Aqueduct 
and filtration plant which collects, 
purifies, and delivers city water. In 
re Schlosser, Op. Sol. Dept. Labor 133. 
(5) A laboratory used only for mak- 
ing tests of materials. In re Meiss- 
ner, Op. Sol. Dept. Labor 131. (6) 
Lighthouse tender, a vessel attached 
to a lighthouse depot and used in 
transporting workmen and supplies 
and in the placement and upkeep of 
aids to navigation. In re Lambert, 
Op. Sol. Dept. Labor 122. (7) Local 
Office cf weather bureau at Detroit, 
although a printing press is there 
operated. In re McAllister, Op. Sol. 
Dept. Labor 121. (8) Naval observa- 
tory. In re Lamkin, Op. Sol. Dept. 
Labor 128. 


[c] Reclamation service; hazard- 
ous employments.—(1) Ditch rider 
required to ride at night and to dis- 
cover and attend to breaks in a canal. 
In re Redburn, Op. Sol. Dept. Labor 
154. (2) Machine attendant at ice 
plant. In re Riggs, Op. Sol. Dept. 
Labor 155. 


[d} Reclamation service; nonhaz- 
ardous employments.—(1) Clerk em- 
ployed at a soda fountain in a store, 
under the reclamation service. In re 
Arnold, Op. Sol. Dept. Labor 158. (2) 
Cook’s helper, working in cooking 


quarters. In re Jones, Op. Sol. Dept. 
Labor 155. 
[e] Isthmian canal commission; 


hazardcus employments.—(1) Ambu- 
lance teamster in the Canal Zone. In 


; 


The Workmen’s Com- 
pensation Act of 1925,*7 as well as the act of 1906,** 
The original act of 
1897 applied only to employment on, in, or about a 
railruad, factory, mine, quarry, or engineering work, 
and to employment on, in, or about any building 
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seaffolding, 


re Thompson, Op. Sol. Dept. Labor 
£65.02) Hospital orderly in attend- 
ance on persons violently insane. In 
re Small, Op. Sol. Dept. Labor 164. 
(3) Laborer with a gang at work 
clearing ground, using a machete in 
cutting trees. In re Pedez, Op. Sol. 
Dept. Labor. 171. (4) Machine print- 
er operating a roller press. In re 
Rawlins, Op. Sol. Dept. Labor 170. 
(5) Plumber and tinner working on 
roofs and stacks. In re Thennard, 
Op. Sol. Dept. Labor 167. (6) Police- 
man in Isthmian Canal Zone. In re 
Golden, Op. Sol. Dept. Labor 159. (7) 
Time inspector required to attend 
men occupied in actual construction 
work of the Isthmian canal. In re Van 
Sittert, Op. Sol. Dept. Labor 169. (8) 
Water boy serving water to men em- 
ployed in actual construction work 
of the Isthmian canal. In re Garsia, 
Op. Sol. Dept. Labor 166. 


[f] Isthmian canal commission; 
nonhazardous employments.—(1) 
Cemetery laborer wheeling stone ina 
barrow. In re Carney, Op, Sol. Dept. 
Labor 173. (2)n ‘Cook “in 7a), ;hotel 
kitchen. In re Reisinger, Op. Sol. 
Dept. Labor 161. (3) Hospital at- 
tendant performing the manual serv- 
ice usual about a hospital. In re Ren- 
wick, Op. Sol. Dept. Labor 172. (4) 
Janitor rendering services chiefly of 
a domestic character. In re Jarvis, 
Op. Sol. Dept. Labor 174. (5) Labor- 
er employed on a delivery wagon. In 
re Palacios, Op. Sol. Dept. Labor 162. 
(6) Laborer in a mess hall in the 
quartermaster’s department. In re 
Traviso, Op. Sol. Dept. Labor 161. 
(7) Scavenger occupied in collecting 
garbage and hauling it away in carts. 
In re Gill, Op. Sol. Dept. Labor 170. 
(8) -‘Secytheman in a grass cutting 
gang. In re Migeles, Op. Sol. Dept. 
Labor 162. (9) Storeroom clerk. In 
re Inniss, Op. Sol. Dept. Labor 160. 
(10) Telephone operator. In re Etien- 
ne, Op. Sol. Dept. Labor 163. (11) 
Water boy delivering water to grass 
cutting gangs. In re Price, Op. Sol. 
Dept. Labor 163. 


67. Styl and. 16),.Geo, Vic. 84; 
amended by Workmen’s Compensa- 
tion Act of 1926, Workmen’s Compen- 
sation (Silicosis and Asbestosis) Act 
of 1930, and Workmen’s Compensation 
Act of 1931. 


68. St. 6. Edw. VIilic 58; 
bury L. Eng. p 153. 


{a] Occupational diseases.—Under 
a provision relating to diseases in 
particular employments, a surface la- 
borer at a colliery pit- -head is not pre- 
sumably engaged in “the process of 


20 Hals- 


mining. Scullion v. Cadzow Coal 
Co.,°7 B.W-;C.C. 883, 834: 
[b] (1) Seaman to be within the 


act must be employed on a registered 
British vessel. Mortimer v. Wisker, 


[1914] °3 K.B. 699, 7 B.W.C.C. 494; 
Panagotis v. Steamship Pontiac, 
[19127 KB 74, wo Bawic.ca 47... (2) 


Seamen generally see infra § 243. 
69. St. 60 & 61 Vict. c¢ 37. 


[a] Particular words and phrases 
of the text have been construed in 
the following cases: (1) Alteration 
of a railroad. Adams v. Shaddock, 
[LODZ KGB s59, es) WC Co bs. = Cz) 
Building. Hartley v. Quick, [1905] 1 
KB. 9859, In-Ww:G.C: 51:5; «Aylward v. 
Matthews, [1905] 1 K.B. 343, 7 W.C.C. 
49; Hardy v. Moss, 6 W.C.C. 68. (3) 
Construction. Hoddinott v. Newton, 


[71 C.J.] 393 


which exceeded thirty feet in height, and which was 
either being constructed or repaired by means of 
or being demolished, or on which ma- 
chinery driven by steam, water, or other mechanical 
power was being used for the purpose of the con- 
struction, repair, or demolition thereof.*® 


The lat- 


ete), (Co., [1901]; A.C. “49, 3 W.C.C. 74; 
Plant v. Wright, [1905] 1.K.B. 353, 7 
W.C.C. 683; Hoddinott v. Newton, etc., 
Co: [1899] 16QiBsiL018)t 1 W.CIC- 62: 
Wagstaff v. Perks, 87 L.T.Rep.N.S. 
TVOM OVC LnO Murphy v. O’Don- 
nell, 54 W.R. 149; Wardroper v. Taw- 

, 1 W.C.C. 67; Frid v. Fenton, 2 W. 
C.C. 66. (4) Dock. Houlder Line v. 
Griffin, [1905] A.C. 220, 7 W.C.C. 87; 
Kenny v. Harrison, [1902] 2 K.B. 168, 
4 W.C.C. 60; Bartell v. Gray, [1902] 1 
K.B, 225, 4 W.C.C.°95; Hennessey *v. 
McCabe, [1900] 1 Q.B. 491, 2 W.C.C. 
80; Flowers vy. Chambers, [1899] 2 
Q.B. 142, 1 W.C.C. 51; Raine v. Job- 
son, 17. T.L.R. 627, 3-W.G.C. 13853 Dur- 
rie v. Warren, 1 W.C.C. 78. (5) Engi- 
neering work. Back v. Dick, etc., Co., 
[1906] A.C. 325, 8 W.C.C. 40 [aff [1905] 
2°K.B. 148, 7" W.C.C. 45); “Bullock -v. 
Waygood, [1906] 2 K.B. 261, 8 W.C.C. 
72: Rogers v. Cardiff Corp., [1905] 2 
KB. 832; 8 W.C:C. 513: Atkinson® v. 
Lumb, [1903] 1 K.B. 861, 5 W.C.C. 
106; Fletcher v. London United Tram- 
ways, [1902] 2 K.B. 269, 4 W.C.C. 71; 
Wrigley v. Bagley, [1901] 1 Q.B. 780, 
3 W.C.C. 61; Cooper & Greig v. Adam, 
7 F.(Ct.Sess.) 681; Reid v. Fleming, 
3 F.(Ct.Sess.) 1000; Middlemiss v. 
Berwickshire County Council, 2 F. 
(Ct.Sess.) 392; Rimmer v. Premier 
Gas Engine Co., 97 L.T.Rep.N.S. 226, 
9 W.C.C. 56; Coles v. Anderson, 21 
T..R..) 204 4 79oWw. CC) _ 853 0 Cosgrove 
Vv. Partington 17! Ti. Riso, se W.C.C. 
167; Jackson v. Jones, 9 W.C.C. 65; 
Murphy v. O’Donnell, 8 W.C.C. 70; 
Davis v. Aerated Bread Co., 8 W.C.C. 
56; Rochester v. Whiting, 6 W.C.C. 
91;. Pattison v.. White, 6 W.C.C. 61; 
Lord v. Turner, 5 W.C.C. 87; McGreg- 
or v. Wright, 3 W.C.C. 121; Belsey v. 
Sadler, 1 W.C.C, 141; Bennett v. Aird, 
1 W.C.C. 138. (6) Exceeding thirty 
feet in height. McGrath v. Neill, 
£1902] ol KB. 201 4. 3W.C.Ce aie [iantt 
3 W.C.C. 67]; Knight v Cubitt, [1902] 
i. KB. Ll3uc) Rixsomy -v.qggeritchanrd, 
{1900} 1 Q.B. 800, 2 W.C.C. 65; Bil- 
lings v. Holloway, [1899] 1 Q.B. 70, 
1 W.C.C. 59; McGregor v. Wright, 3 


W.C.C. 121; McGrath vy. Neill, 3 W.C. 
Cae Od 3 1h) Factory. Wrigley v 
Whittaker, [1902] A.C. 299, 4 W.C.C. 
93 [aff, 84 L.T.Rep.N.S. 415, 38 W.C.C. 
61]; Raine v. Jobson, [1901] A.C. 404; 
Lysons v. Knowles, [1901] A.C. 79; 
Handford v. Clarke, [1907] 2 K.B. 409, 


9 W.C.C. 87; Smith v. Standard Steam 
Fishing .Co., [1906], 2, K.B. 275,’ & 
C.C. 76; Spacey v. Dowlais Gas, ete., 
Co. wLL905 1, 2 KB. 879) 8. Vcr 2 0e 
Dyer v. Swift Cycle Co., [1904] 2 K. 
Biv36,-6. W.C.C. 74; Barrett vo Kemp, 
[1904] IK BM banie6” WEClC. 7 Sie isite= 
vens v. General Steam Nav. Cov, 
[1903] 1 K.B. 890,°5 "W.C:C. 95 Law 
v. Graham, [1901] 2° K.B. 327, 3 W. 
C.C, 181; Nash vy. Hollinshead, [1901] 
alba Kes 3y 700: Carrington v. Bannister, 
£1901] 1 QB. 20, 3 W.C.C. 146; Spen- 
cer v. Livett, Frank and Son, [1900] 1 
Q.B. 498; Francis v. Turner, [1900] 1 
Q.B. 478, a PO, 61; Hall v. Snow- 
fon etc., [18999 2; O. Be a1s6, ft Ww. 

73: Cor Gtionelas v. Dawson, 
11899] LO Balt3y dl W.C.C.280" Wood- 
ham v. Atlantic Transport Co. , [1899] 
1 Q.B. 15; Fogarty v. Wallis, [1903] 
2 Ir. 522; Hanlon v. North City Mill- 
ing Co., [1903] 2 Ir. 168; Cayzer, Irv- 
ine & Co. v. Dickson, 7 F.(Ct.Sess.) 
723; M’Ewan v. Perth Magistrates, 
7 F.(Ct.Sess.) 714; Kavanagh v. Cale- 
donian Railway, 5 F.(Ct.Sess.) 1128; 
Reid v. Anchor Line, 5 F.(Ct.Sess.) 
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[§§ 120-121 


ter act was extended to the employment of workmen | in agriculture by the act of 1900.7° 


VIII. EMPLOYERS WITHIN INTENT OF ACTS"! 


[§ 121] A. In General. An industrial board or 
commission has no jurisdiction to apply a workmen’s 
‘compensation act to employers not subject to its pro- 
visions.7? In determining what classes of employers 
come under a compensation act, recourse must be 
had to the whole scope and scheme of the act,’* or 


435; Ferguson v. Barclay, 5 F.(Ct. 
Sess.) 105; Mooney v. Edinburgh and 
District Tramway Co., 4 F.(Ct.Sess.) 


390; George v. MacDonald, 4 F.(Ct. 
Sess.) 190; Strain v. Sloan, 3 F.(Ct. 
Sess.) 668; Barclay, Curle & Co. v. 


M’Kinnon, 3 F.(Ct.Sess.) 436; Laing 
v. Young and Leslie, 3 F.(Ct.Sess.) 
31; Henderson y. Glasgow Corpora- 
tion, 2. F.(Ct.Sess.) 1127; Petrie v. 
Weir, 2 F.(Ct.Sess.) 1041; Low v. 
Abernethy, 2 F.(Ct.Sess.) 722; Healy 
v. Macgregor and Ferguson, 2 F.(Ct. 
Sess.) 634; Cattermole v. Atlantic 
Transport Co., 85 L.T. 513; Doswell 
v. Cowell, 95 L.T.Rep.N.S. 38, 8 W.C. 
C. 33; Morgan v. Tydvil Engineering, 
etc., Co., 1 B.W.C.C. 78; Harrison v. 
Oceanic Steam Nav. Co., 9 W.C.C. 82; 
Powell v. Aston, 7 W.C. C. Was Burnett 
v. Drury Lane Theatre, 4 W.C.C. 56; 
McGregor v. Wright, 3 W.C.C. 121; 
Lawson v. Atlantic Transport Co., 2 


W.C.C. 53; Watkinson y. Crouch, 1 
W.C.C. 187; Medd v. Maclver, 1 W. 
c.c. 76. (8): Iron mill. Johnson v. 


London Gen. Omnibus Co., 7 W.C.C. 
838. (9) Mine. Coylton Coal Co. v. 
Davidson, 7 F.(Ct.Sess.) 727; Ander- 
son vy. Lochgelly Iron & Coal Co., 7 
F.(Ct.Sess.) 187; Monaghan vy. Unit- 
ed Collieries, 3 F.(Ct.Sess.) 149; El- 
lison yv.*Longden, 18 T.L.R. 48, 4 W. 
c.c. 69; Turnbull v. Lambton Col- 
lieries;}; 2 W.C.C.:' 84. G0) Near. 
Streeter v. Courtney, 5 W.C.C. 123. 
(11) On, in, or about. Back v. Dick, 
Kerr & Co., [1906] A.C. 325; Spacey 
v. Dowlais Gas & Coke Co., [1905] 2 
K.B. 879; Owens v. Campbell, [1904] 
2 K.B. 60; Cattermole v. Atlantic 
Transport Co., [1902] 1 K.B. 204; 
Fenn v. Miller, [1900] 1 Q.B. 788, 2 
W.C.C. 55; Spencer v. Livett, Frank 
& Son, [1900] 1 Q.B. 498; Chambers 
_v. Whitehaven Harbour’ Comrs., 
[1899] 2 Q.B. 132, 1 W.C.C. 47; Lowth 
v. Ibbotson, [1899] 1 Q.B. 1003, 1 W. 
C.c. 46; Powell v. Brown, [1899] 1 
Q.B. 157, 1 W.C.C. 44; Woodham v. 
Atlantic Transport Co., [1899] 1 Q.B. 
15, 1 W.C.C. 52; Coylton Coal Co. vi 
Davidson, 7 F. (Ct. Sess.) 727; Cayz- 
er, Irvine & Co. v. Dickson, TF. (Cte 
Sess.) 723; Anderson v. Lochgelly 
Tron & Coal CO. se Ei CCESESS a U8it; 
Reid v. Anchor Line, 5 F.(Ct.Sess.) 
435; Ferguson v. Barclay, 5 F.(Ct. 
Sess.) 105; Mooney v. Edinburgh & 
District Tramway Co., 4 F.(Ct.Sess.) 
390; Bathgate v. Caledonian Railway, 
4 F.(Ct.Sess.) 313; Barclay, Curle & 
Co. v. ‘M’Kinnon, 3 F.(Ct.Sess.) 436; 
Monaghan vy. United Collieries, 3 F. 
(Ct.Sess.) 149; Brodie v. North British 
Railway, 3 F.(Ct.Sess.) 75; Law v. 
Abernethy, 2 F.(Ct.Sess.) 722° Rim- 
mer v. Premier Gas Engine Co., 97 
L.T.Rep.N.S. 226, 9 W.C.C. 56; Patti- 
son v. White & Co., 20 T.L.R. 775; 
Spencer vy. Harrison, ee WeeaC nor 
OwmenwveiOlar kms WeCsOom 10h C125) 
Other mechanical power. Wilmott v. 
Raton; 29027) tho KeBe23750.4 IW .C.C. 
65; Mellor v. Tompkinson, [1899] 1 
Gy oases pW oO tu DeNnett fv, 
Aird, 1 W.C.C, 138. (13) Public build- 


‘LU9OS I 1 KiB 838, 5 3.WeC.C. 90; 
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ing. Mile End Guardians y. Hoare, 
[1903] 2 K.B. 488, 5 W.C.C. 100. (14) 
Railway: Pearce v. London, ete. R. 
Co3.5f11900].. 2:,@.B:4100,420.W-E.C. 147; 
Milner v. Great Northern R. Co., 
[1900] 1 Q.B. 795, 2°W.C.C. 51; Bath- 
gate v. Caledonian Railway, 4 F.(Ct. 
Sess.) 313; Brodie v. North British 
Railway, 3 F.(Ct.Sess.) 75; Caledoni- 
an Railway v. Breslin, 2 F.(Ct.Sess.) 
1158; Fullick v. Evans, ete., Co., 3 
W.C.C, 164. (15) Repair. McCabe v. 
Jopling, ete., Tavelling Cradle, [1904] 
1 K.B. 222, 6 W.C.C. 100; Dredge v. 
Conway, [1901] 2 K.R. 42, 3 W.C.C. 
104; Wood y. Walsh, [1899] 1 Q.B. 
1009, 1 W.C.C.. 68% ‘Ready v.. Broder- 
ick, [1901] 2° tr. 328. (16) Scaffold- 
ing. Hoddinott v. Newton, etc., Co., 
[1901],~A.-C.. 49,3 .W.C:C. 74; O’Brien 
v. Dobbie, [1905] 1 K.B. 346, 7 W.C. 
C. 68; Crowther v. West Riding Win- 
dow Cleaning Co., [1904] 1 K.B. 232, 
6. W.C.C. 72; Elvin v. Woodward, 
Mar- 
shall v. Rudeforth, [1902] 2 K.B. 175, 
4 W.C.C. 55; Veazey v. Chattle, [1902] 
1 K.B. 494, 4 W.C.C. 49; Maude v. 
Brook, [1900] 1 Q.B. 575, 2 W.C.C. 69; 
Hoddinott v. Newton, etc., Co., [1899] 
£ Q3xB.. 1048.12). WC: Ch 623. WiOOds, Va 
Walsh, [1899] 1 Q.B. 1009, 1 W.C.C. 
68; Reddy v. Broderick, [1901] 2 Ir. 
328; Campbell v. Sellars, 5 F.(Ct. 
Sess.) 900; Halstead v. Thomson, 3 
F.(Ct.Sess.) 668; M’Donald v. Hobbs, 
2 F.(Ct.Sess.) 3; Ferguson v. Green, 
83 L.T.Rep.N.S. 461, 3 W.C.C. 113; 
Fletcher v. Hawley, 21 T.L.R. 191, 7 


W.C.C. 74; McGregor v. Wright, 3 
W.C.C. 121; Stock yv. Counsell, 1 W. 
c.c. 1383. (17) Shipbuilding yard. 


Spencer v. Livett, tae 1 Q.B. 498, 
a IW2.C:C: 112. 18) Warehouse. 
Green y. Britten, [1904] 1 K.B. 350, 
6 W.C.C. 82; Weavings v. Kirk, [1904] 
AK. Bev 23,6, WC; Cu .9 05g WalmMOtt. va 
Paton, [1902] 1 K.B. 237; M’Ewan v. 
Perth Magistrates, 7 F.(Ct.Sess.) 714; 
Colvine v. Anderson and Gibb, 5 F. 
(Ct.Sess.) 255; Moreton v. Reeve, 97 
LiT:Rep.N:S. 63; 9 -W.C.Ch 72: 
ingham v. Fulham, 21 T.L.R. 511, 7 
W.C.C. 79; Burr v. Whiteley, 19 T.L. 
R. 117, 5 W.C.C. 102; Hainsborough 
v. Ralli, 18 T.L.R. 21; Evans v. Wil- 
son, 1 B.W.C.C. 148; Carter v. Ship- 
way, 8 W.C.C. 37; Johnson v. Lon- 
don General Omnibus Co., 7 W.C.C. 
83; Adams v. Great Western R. Co., 
6.W.C.C. 87; Smith v. Turner, 3 W.C. 
GC, 1433) “Nench  -v.-Rish; 8 W.C.6y 7140) 
(19) .Wharf. Owens v. Campbell, 
[1904] 2. K.B. 60, 6 W.C.C. 54; Ellis 
v. Cory; [1902] 1 K.B. 38,4 W.C.C! 62; 
Haddock v. Humphrey, [1900] 1 Q.B. 
609 e2iavy.C.Ca 4d. 


[b] (1) Seamen were not includ- 
ed in the act. Mack v. Williams, 7 
W.C.C. 96; Williams v. Mack, 6 W.C. 
Cc. 113. Contra Griffin v. Houlder 
Line, [1904] 1 K.B. 510, 6 W.C.C. 107, 
(2) Seamen generally see infra § 243. 


70. St. 63 & 64 Vict. c 22. 


[a] Act of 1900 has been con- 
strued in Smith v. Coles, [1905] 2 K. 


Buck- | 


to its whole scope and purpose,’* rather than to tech- 
nical definitions of particular words™® or to a literal 
construction of particular phrases*® therein. 
eral statements have been made as to the employers 
included within the operation of particular acts.77 
The question whether a particular person stands in 


Gen- 


B. 827, 8 W.C.C. 116; Smithers v. Wal- 
lis, [1903] 1 K.B. 200, 5 W.C.C. 147; 
Proctor v. Cumisky, 6 F.(Ct.Sess.) 
832; Meally v. M’Gowan, 4 F.(Ct. 
Sess.) 883; Taylor v. Jones, 1 B.W.C. 

aye Grant Vv. ard; 7.W.C.C.. 128): 
Bolt v. Heywood,-5 W.C.C. 151. 


Employment in agriculture gener- 
ally see supra §§ 92, 93.. 


71. Cross references: 
Employers: 


Conducting different defatinents 
irae bee of business see supra 


Within intent of acts as question 
of law or fact see infra XXI. 


Term “employers” as used in title of 
act see supra § 38 


72. Hartford Accident & Indemni- 
ty Co. v. Thompson, 147 S.E. 50, 167 
Ga. 897 [rev 142 S.E. 461, 38 Ga.App. 
17]; Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
282 Ill. 316; Courter v. Simpson Con- 
struction Cox LOG LEN. We 300 ec OF TL 


73. Kelley v. Haylock, 157 N.W. 
1094, 163 Wis. 326, L.R.A.1916E 626. 


74 Spitzer v. The Annette Rolph, 
223 P. 253, 110 Or. 461. 


75. Kelley v. Haylock, 157 N.W. 
1094, 163 Wis. 326, L.R.A.1916E 626. 


76. Spitzer v. The Annette Rolph, 
223 P., 253,,110 Or. 461. 


77. See cases infra this note. 


[a] In Indiana “the Compensation 
Act... . applies only to Indiana 
employers.’’ Bishop y. International 


Sugar Feed Co.,.162. N.E. 
Ind.App. 509. 


[b] In Iowa ‘‘the term ‘employer’ 
is no longer limited to a person en- 
gaged in an occupation, calling, busi- 
ness, or pursuit carried on by the em- 
ployer for the sake of pecuniary gain. 
Such provision in the original Com- 
pensation Act was eliminated by the 
27th Gen. Assem.' in 1917 (chapter 
270).”’ Gardner v. Trustees of Main 
St. M. E. Church of Ottumwa, 250 N 
W. 740, 742. 


[ce] In Oregon, with respect to a 
provision that “all persons, firms and 
corporations engaged ‘as employers in 
any of the hazardous occupations 
hereafter specified shall be subject to 
the provisions of the act,” it was held 
that “the Legislature intended that 
such language should be limited in 
application to those employers car- 
rying on an industry within the 
state.” Spitzer v. The Annette Rolph, 
223 4P'253, | 256; 140 Or. 461. 


{[d] In Pennsylvania, under a pro- 
vision excluding, in the definition of 
“employee,” persons “whose employ- 
mentis . - not in the regular 
course of business of the employer,” 
“by necessary implication . 
only such employers are made liable 


V1, 72, 87 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 121-124] 


the relation of employer to one claiming as employee 
obviously depends, so far as the contract of hire 
is involved, on the principles governing the status 
of master and servant generally.78 One who is lia- 
ble as an employer under a workmen’s compensation 
act cannot relieve himself of liability by having an 
intermediary furnish a bond to indemnify him for 
any payments he is forced to make under the act.”® 
The employee of one carrying on an independent 
business under contract with another, on the latter’s 
premises, cannot recover against the latter under a 
provision that an employer shall not be relieved of 
liability by any contract or device, in the absence of 
a showing that the contract was a scheme by the 
owner of the premises to escape liability.8° That 
persons controlling’ and conducting a business and 
paying employees do so on borrowed money is of no 
consequence in determining their liability as employ- 
ers.®1 


Term “assenting employer,” declared in the act to 
include all employers who have complied with spec- 
ified provisions thereof, has been applied to a for- 
eign corporation whose employee was injured while 
working in the state pursuant to his employment.®? 


[§ 122] B. Meaning of ‘“Employer’’*®*—1. In Gen- 


under the act as are themselves en- 
gaged in regular business.’’ Marsh v. 


WORKMEN’S COMPENSATION ACTS 


workmen’s compensation law : 
tions 13, 14) are broa:’ enough to in- 
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cral. The compensation acts quite generally define 
the meaning of the word “employer” as used in their 
text,8* and such statutory definitions must control in 
compensation eases in so far as they tend to modify 
the common law governing master and servant.*° 
The term “employer,” as used in one compensation 
act, has been said to be synonymous with “master,”*® 
and, as used in another act, to be used in the common- 
law understanding thereof.37 Apart from statutory 
definitions, a master has been said to be one who has. 
the supreme choice, control, and direction of the serv- 
ant, and whose will the servant represents not merely 
in the ultimate result of his work, but in all its de- 
tails.88 The terms “employer” and “employee” are 
manifestly complementary®® or correlative.®° 


[§ 123] 2. Construction of Statutory Defini- 
tions.°! The definitions of “employer” contained in 
the compensation acts,.or statements as to who shall 
be deemed employers, should be broadly or liberally 
construed,®? in order to effectuate the purpose of 
the legislation.®* 


[§ 124] ©. Hiring by Agent or Another Em- 
ployee; Employment of Assistants®+—1. In General. 
An employer or principal is liable for compensation 
to one hired by his employee or agent®® if the agent. 


Groner, 102 A. 127, 128, 258 Pa. 473, 
L.R.A.1918F, 213. 


78. Western Metal Supply Co. v. 
Pillsbury, 156 P. 491, 172 Cal. 407, 
Ann.Cas.1917E, 390. But see Rongo 
v. R. Waddington & Sons, 94 A. 408, 
87 N.J.Law 395, 397 (where the court 
said: “We are concerned with the 
meaning of the statute which under- 
takes by the implied assent of the 
patties to create a contract on the 
part of the employer to compensate 
his employee in a specific way and 
to a specified amount for injury or 
death arising out of or in the course 
of the employment. We must, there- 
fore, look to the statute to ascertain 
who is intended by the word ‘employ- 
er, and who by the word ‘em- 
ployee’ ’’). 


Relationship: 


Generally see Master and Servant 39 
Ce B ak 


As essential of status as employee see 
infra ‘§§ 161-174, 


79. U.S. Fidelity & Guaranty Co. 
v. Industrial Commission, (Ariz.) 26 
P.(2d) 1012. 


[a] Reason for rule.—‘“No con- 
tract can have any effect upon the 
rights and duties of the respective 
parties, contrary to the terms of the 
act.” U. S. Fidelity & Guaranty Co. 
vy. Industrial Commission, (Ariz.) 26 
P.(2a) 1012, 1017. 


80. Blake v. American Fork & Hoe 
Co., 131 A. 844, 99 Vt. 301. 


81. Warren’s Case, 172 N.E. 254, 
272 Mass. 127. 

82. Smith v. Heine Safety Boiler 
Co., 112 A..516, 119 Me. 552. 


83. General definitions: 
“Employer” 20 C.J. p 1244. 
Master see Master and Servant § 1. 


84. See statutory provisions; and 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England, v. 
Industrial Accident Commission of 
California, 177 P. 278, 179 Cal. 432, 
439 (holding that “the definitions of 
‘employer’ and, ‘employee’ in our 


clude both the general and the special 
employer’’); 
Co. v. State Industrial Commission, 
205 P. 929, 981, 85 Okl. 248 (holding 
that, under a provision that “the act 
shall not apply to any employer, un- 
less he shall employ more than two 
workmen,” an employer “is one who 
employs more than two workmen’). 


[a] Statutory employer (1) is a 
master who is not a contractual or 
common-law one, but is made one by 
the act. McDonald v. Levinson Steel 
Co., 153 A. 424, 426, 302 Pa. 287; De 
Nardo v. Seven Baker Bros., 156 A. 
725, 102 Pa.Super. 347. (2) “To create 
the relation of statutory employer un- 
der section 203 of the act (77 PS § 
52), all of the following elements es- 
sential to a statutory employer’s lia- 
bility must be present: (1) An em- 
ployer who is under contract with an 
owner or one in the position of an 
Owner. (2) Premises occupied by or 
under the control of such employer. 
(3) A subcontract made by such em- 
ployer. (4) Part of the employer’s 
regular business intrusted to such 
subcontractor. (5) An employee of 
such subcontractor.” McDonald v. 
Levinson Steel Co., supra, 


85. Birmingham Post Co. y. Stur- 
geon, 149 So. 74, 227 Ala. 162; Murray 
v. Wasatch Grading Co., 274 P. 940, 
73 Utah 430. 


86. Persing v. Citizens’ 
Co., 144 A. 97, 294 Pa. 230. 


87. Ferro v. Leopold Sinsheimer 
Estate, 176 N.E. 817, 256 N.Y. 398. 


88. Birmingham Post Co. v. Stur- 
geon, 149 So. 74, 227 Ala. 162. 


89...Rongo v. R. Waddington & 
Sons, 94 A. 408, 409, 87 N.J.Law 935 
(holding further that “the meaning of 
either is ascertainable, at least in 
part, from that of the other’). See 
Johnson v. Wisconsin Lumber Supply 
Co., 234 N.W. 506, 508, 203 Wis. 304, 
72 A.L.R. 1279 (where it is said: 
“There can be no employee without an 
employer’’). 


Wecessity and sufficiency of rela. 
tion of master and servant see infra 
§ 161 et seq. 


Traction 


(sec- 90. Anderson vy. Polleys, 165 A. 486, 
53-R.12-182: 
Southwestern Grocery Pepin orrcrpbeny | of construction 


92. Acme Window Cleaning Co. v. 
Industrial Commission, 186 N.E. 482, 
352 Ill. 645; Thompson v. Industrial 
Commission, 184 N.H. 633, 351 111.356; 
Allen-Garcia Co. v. Industrial Com- 
mission, 166 N.E.. 78, +334 Ill. 390; 
Cobb v. Standard Accident Ins. Go.» 
(Mo.App.) 31 S.W.(2d) 573; Costley 
v. Nevada Industrial Insurance Com- 
mission; 296 Py 10153 Neve ono. 
Johnson v. Wisconsin Lumber & Sup- 
ply Co., 284 N.W. 506, 203 Wis. 304, 
72 A.L.R. 1279. See Gunnoe v. Glo- 
gora Coal Co., 117 S.E. 484, 487, 93 W. 
Va. 636. (Where the court said: “‘We 
should not construe the act to exclude 

. the employer . ye bbls ip eo ea 
participation of the benefits, unless 
the language used is so plain as to 
dictate otherwise’). 


Liberal construction generally see 
supra § 67 


93. Goatiey. v. Nevada maduatrial 
Insurance Commission, 296 P. 1011, 
53 Nev. 219. 


94. Hiring by contractor or sub- 
contractor see infra §§ 210-214. 


95. See cases infra this note and 
notes 96-2. 


[a] Under Arizona act (1) provid- 
ing that, “where an employer pro- 
cures .work to be done for him by a 
contractor over whose work he retains 
supervision or control, and such work 
is a part of or pr ocess in the trade or 
business of the employer, then such 
contractor and the persons employed 
by him, and his sub-contractor and 
the persons employed by the sub-con- 
tractor, are, within the meaning of 
this section, employees of the origi- 
nal employer,” an oil company is the 
statutory employer of a workman en- 
gaged by its agent in charge of its 
distributing plant, over which agent 
it retains supervision and control. U. 
S. Fidelity & Guaranty Co. v. Indus- 
trial Commission, 26 P.(2d) 1012. (2) 
Statutory employer defined see supra 
§ 122 note 84 [a]. 


[b] Under California act providing 
that ‘“‘any person rendering service for 
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or employee has authority,®® whether express or im- 
plied,®? and even if apparent and not actual,°® to hire 
necessary help, or if the employer has knowledge of 
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such hiring®® and consents thereto! and acquiesces 


another, other than as an independent 
contractor, or as expressly excluded 
herein, is presumed to be an employee 
within the meaning of this act,” if a 
workman employed by a building con- 
tractor to shingle a building is not 
an independent contractor, the build- 
ing contractor is liable for compensa- 
tion to a shingler employed by the 
workman. Johnson y. Department of 
Industrial Relations, Division of In- 
dustrial Accidents and Safety, 281 P. 
440, 101 Cal.App. 1. 


[c] Under Pennsylvania act (1) 
providing that ‘an employer who per- 
mits the entry upon premises occu- 
pied by him of a laborer or assistant 
hired by an employee for 
the performance of a part of the em- 
ployer’s regular business entrusted to 
such employee shall be lia- 
ble to such laborer or assistant in the 
Same manner as to his own employee,” 
an assistant hired by a miner in the 
employ of a coal company is an em- 
ployee of the company, where the 
miner took him to the office and re- 
ported the hiring to a fire-boss there, 
who entered his name and gave him 
a pass. Vuyovich vy. Philadelphia & 
Reading Coal & Iron Co., 12 Pa.Dist.& 
Co. 359, (2) The employer of the 
driver of a bread delivery truck is the 
statutory employer of a helper em- 
ployed by the driver at his own ex- 


pense. De Nardo v. Seven Baker 
Brothers, 156 A. 725, 102 Pa.Super. 
347. (3) Statutory employer defined 


See supra § 122 note 84 [a]. 


96. Ind.—In re Duncan, 127 N.E. 
289, 73 Ind.App. 270. 


Iowa.—Bidwell Coal Co. v. David- 
son, 174 N.W. 592, 187 Iowa 809, 8 
A.L.R. 1058. 


La.—Robinson vy. Younse Lumber 
Co., 8 La.App. 160. 


Minn.—State v. District Court of 
Ramsey County, 165 N.W. 268, 138 
Minn, 416, L.R.A.1918F 200. 


Mo.—Fischer vy. Stephens College of 
Columbia, (App.) 47 S.W.(2d) 1101. 


N.Y.—Tillburg v. McCarthy & 
Townsend, 166 N.Y.S. 878, 179 App. 
Div. 593. 


Tenn.—Sledge v. Hunt, 12 S.W.(2d) 
529, 157 Tenn. 606. 


Tex.—Beeman v. Georgia Casualty 
Co., (Commn.App.) 41 S.W.(2d) 39 
{rev (Civ.App.) 24 S.W.(2d) 799]. 


Wis.—Johnson y. Wisconsin Lum- 
ber & Supply Co., 234 N.W. 506, 203 
Wis. 304, 72 A.L.R. 1279. 


[a] TIlustrations.—(1) Where a 
coal company agreed with its miners, 
as it had the right to do, that they 
might select, Supervise, and discharge 
the shot firer, subtracting a certain 
sum from the amount paid the miners 
per ton and paying it to the miners’ 
union, which paid it to the shot firer, 
he was an employee of the company 
within the Workmen’s Compensation 
Act. In re Duncan, 127 N.E. 289, 73 
Ind.App. 270; Bidwell Coal Co. v. 
Davidson, 174 N.W. 592, 187 Iowa 809, 
8 A.L.R. 1058, (2) The operators of 
an oil lease, whose employee, having 
the authority to hire such incidental 
help as might be necessary in the 
operation of the lease, engages a 
man to help him, are the employers of 
the latter. Tillburg v. McCarthy & 
Townsend, 166 N.Y.S. 878, 199 App. 
Div. 593. 

[b] Beason for rule.—‘The power 


to select the workmen rests originally 
and primarily in the owners. They 
may delegate that right to select to 
another. The selection made under 
this delegated power is the selection 
of the mine operators themselves.” 
Bidwell Coal Co. v. Davidson, 174 N. 
W. 592, 594, 187 Iowa 809, 8 A.L.R. 


1058 [quot In re Duncan, 127 N.E. 
289, 292, 73 Ind.App. 270]. 
97. Sledge v. Hunt, 12 S.W.(2d) 


529, 157 Tenn. 606. 


98. Beeman vy. Georgia Casualty 
Co., (Tex.Commn.App.) 41 S.W.(2d) 
39 [rev (Civ.App.) 24 S.W.(2d) 799]. 


[a] Tfllustration.—‘If it be assum- 
ed that . [the foreman] was 
not authorized to enter into the con- 
tract of employment testified to by 

[claimant] still, we think 
his agreement to employ 
[claimant] was binding upon his prin- 
cipal, Hetkes. He admits that he was 
Hetkes’ general foreman or superin- 
tendent in charge of and directing the 
preparation of, the street for paving. 

As said by the Supreme 
Court of the United States, in Union 
Mut. Life Ins. Co. v. Wilkinson, 13 
Wall. (U-S.)- 222, 235, 20 L.Ed. 623: 
‘The powers of the agent are, prima 
facie, co-extensive with the business 
intrusted to his care, and will not be 
narrowed by limitations not commu- 
nicated to the person with whom he 


deals.’ Tested by these legal princi- 
ples, the employment by 
{the foreman] of labor and teams 


necessary to complete the work he 
was engaged in performing was with- 
in the apparent. scope of his author- 


ity.” Beeman v. Georgia Casualty 
ae (Tex.Commn.App.) 41 S.W.(2d) 
, 41. 
99. Larson vy. Independent School 


Dist. No. 11J of King Hill, (Idaho) 22 
BP. (24); 2299-5 302) [ cit; ChS.); Barnsdall 
Refining Co. v. State Industrial Com- 
mission, 21 P.(2d) 749, 163 Okl. 154. 
See Colbert v. Industrial Commission 
of Ohio, 182 N.E. 330, 331, 42 Ohio 
App. 544 (holding that ‘the accident 
happened within an hour or so after 
Colbert was picked up as a helper [by 
an employee], and before the assured 
company had or could have had any 
knowledge of such employment. 
Therefore the question of estoppel or 
ratification does not arise in the 
case’’). 


[a] Illustration.—A school jani- 
tor’s wife, who, with the knowledge 
of school board members, assisted the 
janitor, is an employee of the board. 
Larson v. Independent School Dist. 


No. 11J of King Hill, (Idaho) 22 P. 
(2d) 299. 
[b] Knowledge as ratification.— 


The employer “was out in the woods 
from time to time and necessarily 
knew that . [the person hir- 
ed by the emarores | was engaged in 
assisting . [the employee}, 
and in that way “he ratified his em- 
ployment.” Sledge v. Hunt, 12 S.W. 
(2d) 529, 531, 157 Tenn. 606. 


{c] Under provision of Wisconsin 
act (1) defining an employee so as to 
include ‘‘all helpers and assistants of 
employees, whether paid by the em- 
ployers or employee, if employed with 
the knowledge, actual or constructive, 
of the employer,” one who assists a 
truck driver with the acquiescence of 
the manager of the driver’s employ- 
er, which manager had _ previously 
paid him for similar services, is an 
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therein,” or in the ease of an emergency in which the 
hiring employee is unable to perform the work alone? 
or in which his authority is express,* implied,® or 


employee of the driver’s employer 
(National Film Service v. Industrial 
Commission, 238 N.W. 904, 206 Wis. 
12,. 80 A.L.R. 519); (2) as is one 
employed by a truck driver for nine- 
teen days to help or assist him, so 
that the driver’s employee had ac- 
tual or constructive knowledge of 
the driver’s employment (Great At- 
lantic & Pacific Tea Co. v. Hattle, 236 
N.W. 575, 205 Wis. 7). (3) Under this 
provision the actual knowledge of a 
city’s poor master that a boy living 
on its poor farm frequently helped 
other inmates perform necessary 
work on the farm is chargeable to 
the city, so that the city has construc- 
tive knowledge, as his employer, and 
is liable for compensation as such 
(City of Sheboygan v. Traute, 232 N. 
W. 871, 202 Wis. 420), (4) and a boy 
who is the helper or assistant of his 
uncle, and is at work with the actual 
knowledge. and express consent of the 
foreman in charge of the work for 
the uncle’s employer, is an employee 
of the uncle’s employer (Clark v. 
White, 222 N.W. 823, 197 Wis. 597). 


1. Barnsdall Refining Co. v. State 
Industrial Commission, 21 P.(2a) 749, 
163 Okl. 154. 


2. Barnsdall Refining Co. v. State 
Industrial Commission, supra. 


3. Stonebraker v. Gates, 
Dist.&Co. 444. 


[a]. Necessity for oiling threshing 
machine, while doing which an em- 
ployee asked, a third person to feed 
the machine, is not an emergency, so 
as to make the former’s employer the 
employer of the third person. Stone- 
braker v. Gates, 16 Pa.Dist.&Co. 444. 


4 Industrial Accident Board v. 
Brown Bros. Lumber Co., 292 P. 902, 
88 Mont. 375. 


[a] Illustration.—An employer en- 
gaged in a general building material 
business, who, on being informed by 
his truck driver that his truck was 
stuck in the mud on the highway and 
that he was unable to extricate it, au- 
thorized him to get help, is the em- 
ployer of a person secured by the 
driver to assist him. Industrial Ac- 
cident Board v. Brown Bros. Lumber 
Co., 292 P..902, 88 Mont. 375. 


5. State v. District Court of Ram- 
sey County, 165 N.W. 268, 138 Minn. 
416, L.R.A.1918F 200; Conveyors’ Cor- 
poration of Ameriéa v. industrial 
Commission of Wisconsin, 228 N.W. 
118, 200 Wis. 512. 


[a] Illustrations.—(1) One engag- 
ed in the sale and delivery of coal, 
whose driver, when a wagon became 
mired on a street, requested a third 
person to help move it, is the latter’s 
employer. State yv. District Court of 
Ramsey County, 165 N.W. 268, 138 
Minn. 416, L.R.A.1918F 200. (2) An 
employee of a body corporation as- 
sisting in rescuing an employee of a 
conveyor corporation, overcome by 
gas, in compliance with a request for 
assistance by an employee of the con- 
veyor corporation, is an employee of 
the conveyor corpgration, so that the 
latter is liable for compensation for 
his resulting death. Conveyors’ Cor- 
poration of America v. Industrial 
Commission of Wisconsin, 228 N.W. 
118, 200 Wis. 512. 


[b] Emergency held not to exist. 
—State v. Industrial Commission, 193 
N.W. 450, 155 Minn. 267: 


LG. Pa 


———— eee" 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 124-127] 


apparent,® or if the employee’s duties must, from 
the nature of the business, necessarily be performed 
by subagents.7. On the other hand, a principal is not 
liable for compensation as the employer of a person 
hired by an agent without authority from the prin- 
cipal,s or contrary to the agreement of ageney,® 
or where the contract of agency provides that such 
assistants as the agent may hire shall be his em- 
ployees and entirely under his direction and econ- 
trol;1° nor is an employer liable where the hiring is 
by an employee without the employer’s consent,'! or 
where assistance is rendered without the employer’s 
knowledge??? or at the request of an employee who 
has no authority to employ help.!* In the case of a 
hiring by an employee in an emergency,!* the em- 


ployee has been held to have implied’® or apparent?®_ 


authority to hire assistance, and a contract of em- 
ployment has been held to arise by implication be- 
tween the employer and the person hired.1* Like- 
wise, the nature of the work may be such as to im- 
ply authorization to employ assistants.1® 


[§ 125] 2. Liability of Undisclosed Principal or 
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gages an employee in his own name, without disclos- 
ing his principal, is liable as the employer for com- 
pensation;'® and the employee, upon learning the 
facts, may elect as to which party he will hold lia- 
ble.?° 


[§ 126] D. Effect of Change of Employer. An 
employee is entitled to notice of any change of em- 
ployer;?! thus an employer who sells his business 
without notice to his employee remains liable for 
compensation for an injury occurring after the 
sale,*? and one who, as a receiver, makes a contract 
of employment is liable as receiver to the employee, 
injured on a job taken by the receiver in his individ- 
ual capacity without notice to, or knowledge by, the 
employee of the change in his employer’s capacity.”* 
A corporation which had not been dissolved, and 
whose charter had not been forfeited, at the time of 
the injury, and whose name had not been changed, is. 
liable to an employee, rather than a new corporation 
attempted to be formed.?* 


[§ 127] E. Particular Employers—1. Employers 
of Particular Numbers of Employees?°—a. In Gen- 
eral. 


Agent. 


6. Johnson y. Wisconsin Lumber 
& Supply Co., 234 N.W. 506, 203 Wis. 
304, 72 A.L.R. 1279. 


[a] Illustration.—An employer en- 
gaged in a retail lumber and supply 
business, whose driver, when the 
wheels of his truck sank into a hole 
on the highway, requested a third per- 
son to assist him in moving it, is the 
latter’s employer. Johnson v. Wis- 
consin Lumber & Supply Co., 234 N. 
W. 506, 203 Wis. 304, 72 A.L.R. 1279. 


7. Roberts v. U. S. Fidelity & Guar- 
anty Co., 157 S.E. 537, 42 Ga.App. 668. 


[a] Rule applied “where the agent 
is employed to sell the products of his 
principal, an oil company, which in- 
clude gas and oil, by causing the prod- 
ucts to be delivered by trucks operat- 
ed by drivers employed and paid by 
the agent.” Roberts v. U. S. Fidelity 
& Guaranty Co., 157 S.E. 537, 42 Ga. 
App. 668, 669. 


8. Associated Industrial Ins. Co. v. 
Ellis, 16 F.(2d) 464 [aff 24 F.(Z2d) 809 
(cert den 278 U.S. 649, 49 S.Ct. 92, 73 
L.Ed. 561)] (Texas act). 


9. Associated Industrial Ins. Co. v. 
Ellis, supra (Texas act). 


10. Ellis v. Associated Industries 
Ins. Corporation, 24 F.(2d) 809, 810 
[aff 16 F.(2d) 464 (cert den 49 S.Ct. 
92, 278 U.S. 649, 73 L.Ed. 561)] (where 
the court, in applying the Texas act, 
said: “There is no good reason why 
one appointing a selling agent on 
commission may not stipulate in the 
contract that the employees of the 
agent shall not be considered in the 
employees of the principal’’). 


ll. Minaresik v. Blank, 132 A. 251, 
102 N.J.Law 231. 


{a] Wustration.—‘The proofs 
-show that the defendant was a milk- 
man, and that he had employed to as- 
sist him in his deliveries a young man 
by the name of Franz. Franz testi- 
fied that he employed the . . . 
{plaintiff] to help him sometimes in 
the delivery of milk, paying him for 
his service by giving to him a quart 
of milk, which he (Franz) had pre- 
viously received from the defendant 
as a part of his compensation. There 
is nothing in the proof to show that 
this was done by Franz with the con- 
sent, either express or implied, of the 
defendant. On the contrary, the de- 


One who, although acting for another, en- 


fendant himself on the witness stand 
stated that he did not know and had 
never seen the infant plaintiff until 
the happening of the accident. The 
absurdity of the suggestion that, on 
this state of proofs, it conclusively 
appeared that the boy was in the em- 
ploy of the defendant at the time of 
the happening of the accident, is ap- 
parent.” Minarcsik v. Blank, 132 A. 
251, 252, 102 N.J.Law 231. 


12. State v. Industrial Commis- 
sion, 193 N.W. 450, 155 Minn. 267. 


13. Hogan v. State Industrial Com- 
mission, 207 P. 303, 86 Okl. 161. 


14. See supra text and notes 3-6. 

15. State v. District Court of Ram- 
sey County, 165 N.W. 268, 138 Minn. 
416, L.R.A.1918F 200. 

16. Johnson vy. Wisconsin Lumber 
& Supply Co., 234 N.W. 506, 203 Wis. 
304, 72 A.L.R. 1279. 

17. Conveyors’ Corporation of 
America v. Industrial Commission of 


Wisconsin, 228 N.W. 118, 200 Wis. 
512. 
[a] Reason for rule.—‘‘This aris- 


es from the following considerations: 
It is the duty of an employer to rescue 
his employee from a position of im- 
minent danger in an emergency. 
ef Collins was an employee of 
the Conveyors’ Corporation and was 
in a position of imminent danger, and 
it was the corporation’s duty to rescue 
him. The corporation could only act 
through its agents or employees. 
Becker, also an employee of the cor- 
poration, was the only agent of the 
corporation who was present. There 
was no one else to act for his employ- 
er when he found Collins overcome in 
the bottom of the tank. It was his 
duty towards his employer to act im- 
mediately and with greatest possible 
speed to rescue Collins, who was not 
known to be beyond resuScitation. 
. . . Becker could not remove Collins 
alone. In the emergency he was by 
necessary implication authorized to 
procure assistance. Those 
whom he procured were during the 
rescue acting for the employer of Col- 
lins and Becker, the Conveyors’ Cor- 
poration. Compliance with the re- 
quest of Becker for assistance under 
the circumstances constituted them 
employees of that corporation.’ Con- 
veyors’ Corporation of America y. In- 


The workmen’s compensation acts commonly 


dustrial Commission of Wisconsin, 
228 N.W. 118, 120, 200 Wis. 512. 

Implied contract of employment 
generally see infra § 172. 

18. Sledge v. Hunt, 12 S.W.(2d) 
529, 157 Tenn. 606. 

{a] MTllustration.—‘It necessarily 
required two men to pull the saw and 
one to trim up and ‘notch’ the trees. 


So. that [the employer] 
knew that . [the employee] 
had to have assistants.” Sledge v. 


fae 12 S.W.(2d) 529, 531, 157 Tenn. 


19. Ariz.—Holloway vy. Industrial 
Commission of Arizona, 271 P. 713, 34 
Ariz. 387. 


Cal.—Zurich General Accident & Li- 
ability Ins. Co. v. Division of Indus- 
trial Accidents and Safety of State, 
279 P. 473, 99 Cal. App. 767. 


Mich.—Scott v. O. A. Hankinson & 
Co., 171 N.W. 489, 205 Mich. 353. 


Utah.—Frandsen vy. Industrial Com- 
tyiecee of Utah, 213 P. 197, 61 Utah 


Que.—Demers v. McCrae, 
Super. 123. 


“It cannot be said that wes 
[the employer’s] undisclosed agency 
for ;« -: . [his “principalisp: could 
affect the legal relationship between 
him and the employees.” Frandsen 
v. Industrial Commission of Utah, su- 
pra. 

20. Scott v. O. A. Hankinson & Co., 
171 N.W. 489, 205 Mich. 353. 


21. Palmer v. Main, 272 S.W. 736, 
209 Ky. 226; Anderson vy. Polleys, 165 
A. 436, 53 R.I. 182. 


22. Palmer v. Main, 272 S.W. 736, 
209 Ky. 226. 


_ [a] Estoppel.—Employer, continu- 
ing to conduct business after pur- 
ported sale of coal lease, was estopped 
to claim employee was not working 
for it when injured. Buchanan Min- 
ing Co. v. Henson, 15 S.W.(2d) 291, 
228 Ky. 367. 


23. Anderson v. Polleys, 165 A. 436, 
53 pRek 82: . 

24. Federal Surety Co. v. Shigley, 
(Tex.Civ.App.) 7 S.W.(2d) 607. 

25. Sufficiency of evidence to show 


employment of particular number see 
infra § 917. 


40 Que. 
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contain provisions limiting their application to em- 
ployers of a specified number of employees or more, 
or exempting from their application employers of 
fewer than a specified number, with further excep- 
tions as to election to come under the act;?® and the 
question as to the application of such a provision in 
a particular case is to be determined from a consid- 
eration of the language of the act.27 Where fewer 
than the specified number of workmen are employed, 
an injured employee, or his dependents, has no right 
to recover against the employer under the compen- 
sation act,?* and the industrial commission is with- 
out jurisdiction to make an award;*® and where a 
commission has concluded that fewer than the spec- 
ified number were engaged in the employer’s service, 
it is not justified in proceeding further than to deny 
the application for compensation for want of juris- 
diction.2° Where the act is, by its terms, made to ap- 
ply to specified classes of employers regardless of the 
number of employees, provisions as to a required 
number do not apply.*!_ The amendment of an act by 
an addition making it apply automatically to a named 
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are employed does not make the requirement of the 
specified number apply to other employments inelud- 
ed in the paragraphs as it read prior to the amend- 
ment;?2 and an amendment of a provision defining 
“employer” as one using the services of not less than 
ten persons, by substituting the word “five,” amends 
by implication another provision declaring that the 
act shall not apply where less than ten persons are 
employed.®? 


[§ 128] b. Who May Be Counted as Employees** 
—(1) In General. The employees of whom a par- 
ticular number are required to be in service, to bring 
an employer under the act, have been held to be those 
of the character entitled to compensation as em- 
ployees under the act.?® An implied.contract of hir- 
ing may be sufficient to render a person an employee 
to be taken into consideration in ascertaining the 
number of employees.*® 


[§ 129] (2) Employees of Another Employer. 
Employees of another employer, even though engag- 
ed in the same general project, may not be counted 


employment in which more than a specified number 


26. See statutory provisions; and 
cases infra this section and §§ 128, 
136. 


[a] In Maryland a definition of 
“employer,” in the act, as “a person 
‘ - employing workmen in ex- 
trahazardous employments” does not 
mean that only persons employing 
more than one workman are Subject 
to the act, particularly in view of a 
code provision that “the singular al- 
ways includes the plural, and vice 
versa, except where such construction 
would be unreasonable.” Wheeler v. 
Rhoten, 123 A. 572, 573, 144 Md. 10. 


[b] In West Virginia, under a defi- 
nition of “employers” within the acts 
as those “regularly employing other 
persons. : . we observe no sig- 
nificance in the pluralization of the 
word ‘persons,’ except that of correct 
grammatical construction; and are of 
opinion that the word as used may be 
applied to the sole employee of an em- 
ployer within the act. See generally 
paragraph 1, section 17, chapter 13, 
Code 1923.” Drake v. Clay Hardware 
= seh Saal Co., 157 S.B. 35, 36, 110 W. 

a. 5 


27. Palle v. Industrial Commission, 
ae 284, 79 Utah 47, 81 A.L.R. 
i : 


28. Kan.—Mcl}vain v. Blue, 203 P. 
701, 110 Kan. 266. 


Mo.—Dillard v. Justus, 3 S.W.(2d) 
392, 222 Mo.App. 362 (Kansas act). 


N. Y.—Westbay v. Curtis & Sanger, 
189 N.Y.S. 539, 198 App.Div. 25 [aff 
134 N.E. 569, 232 N.Y. 555). 


Okl.—Deatherage & Renfro vy. 
Storey, 13 P.(2d) 124, 158 Okl. 285. 


Porto Rico.—Moreno v. Workmen’s 
Relief Commn., 35 Porto Rico 209. 


And see cases passim this section; 
and infra §§ 128-136. 


[a] Insurance for possible em- 
ployees.—The fact that the employ- 
ers take out compensation insurance 
“for the purpose of taking care of the 
extra gang they might have” for ex- 
tra work does not bring a claimant 
within the act where fewer than the 
required number are employed. 
Deatherage & Renfro v. Storey, 13 P. 
(2d) 124, 126,158 Okl. 285. 


29.. South Oklahoma Town Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


Acree, 26 P.(2d) 404, 166 Okl. 110; 
Pine v. State Industrial Commission, 
235 P. 617, 108 Okl. 185; Hardman v. 
Industrial Commission, 207 P. 460, 60 
Utah 203. 


See Security Petroleum Co. v. Har- 
mon, 291 P. 965, 145 Okl. 37. (Indus- 
trial Commission has jurisdiction 
where two or more employees are em- 
ployed). ; 


30. Hardman v. Industrial Com- 
mission, supra. 


31. Ontario Mining Co. v. Indus- 
trial Commission, 280 P. 483, 86 Colo. 
206; Index Mines Corporation y. In- 
dustrial Commission of Colorado, 259 
P. 1036, 82 Colo. 272; Industrial Com- 
mission v. Hammond, 236 P. 1006, 77 
Colo. 414. See Carruthers vy. City of 
Hawkinsville, 168 S.E. 120, 46 Ga. 
App. 607 (holding that “municipal cor- 
porations and their employees come 
under the Compensation Act, irre- 
spective of the number of employees 
in the service of the corporation. See 
sections 8 and 15 of the Compensa- 
ee ee Ga. Laws 1920, pp 167, 175, 
UND 


[a] Rule applied to: (1) A compa- 
ny contracting out to another party 
the construction of an ‘‘upraise”’ on 
its mining property. Ontario Mining 
Co. v. Industrial Commission, 280 P. 
483, 86 Colo. 206. (2) One leasing a 
sawmill to another. Industrial Com- 
mission v. Hammond, 236 P. 1006, 77 
Colo, 414. 


32. Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 Ill. 370. 


33. Hzell v. Tipton, 264 S.W. 355, 
150 Tenn. 300. : 


34. Employees: 


Whose employments terminated be- 
fore injury see infra § 135. 


Within intent of acts generally see 
infra §§ 139-157. 


35. Chandler v. Harris, 171 S.E. 
174, 47: Ga.App. 535; Stover v. Davis, 
205 P. 605, 110 Kan. 808; Westbay 
v. Curtis & Sanger, 189 N.Y.S. 539, 
198 App.Div. 25 [aff 134 N.E. 569, 232 
N.Y. 555]; Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. Compare Shockley v. King, 


117 A. 280, 31 Del. 606 (holding that,’ 


while only an “employee,” defined by 
the act aS a person under contract of 


toward the minimum number.®? 
LOM aI 


hire, is entitled to compensation, un- 
der sections providing that the act 
shall not apply to any employers or 
employees in any “employment in 
which less than five persons are em- 
ployed,” it is not necessary that five 
“employees” shall be employed to 
bring the employment within the act, 
the word “employment” meaning 
trade, business, or occupation and the 
term “persons employed’ meaning 
persons engaged therein, so _ that, 
where a saw mill owner had three men 
working for him undér contract of 
hire at the time of injury to one of 
them, and two additional men work- 
ing to help him out because he was 
short of help, but not under contract 
of hire, the act applied); Elsas v. 
Montgomery Elevator Co., 50 S.W.(2a) 
130, 330 Mo. 596 (holding that it is 
not absurd “to count as employees, for 
the purpose of determining whether 
the employer comes under the Act, 
persons who are not subject to the 
Act,’ so that the number of an em- 
ployer’s employees is not limited to 
those employed in “the state or em- 
ployed under contracts of employ- 
ment made therein). 


386. Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352. 


_ [a] Persons occasionally employed 
in moving and preparing corporation’s 
airplanes for service and soliciting 
and handling passengers, and. receiy- 
ing. flying instructions and airplane 
transportation aS compensation, have 
been held ‘‘employees,’”’ warranting 
holding that. corporation and pilot 
were subject:to Compensation Act (St.. 
1929, §§ 102.05 (2), 102.07 (4). She- 
boygan Airways v. Industrial Com- 
mission, 245 N.W.-178, 209 Wis. 352. 


37. Coady v. Igo, 98 A. 328, 91 
Conn. 54; Stover v. Davis, 205 P. 605, 
110 Kan. 808. 


[a] Thus (1) where a master 
plumber, a carpenter, and a mason 
formed a partnershipsto build and sell 
houses, but each continued in his reg- 
ular work aside from the joint adven- 
ture, the widow of a servant of the 
plumber who employed regularly less 
than five men could not base a claim 
for compensation on the partnership 
agency of the carpenter. for the 
plumber so. as to include the carpen- 
ter’s employees, bringing the num- 


§§ 130-134] 


[§ 130] (8) Employer as Employee.** An em- 
ployer, although working in his business, cannot be 
considered in determining the number of employ- 
ees,®® since one cannot be both an employer and an 
employee.*® 


[§ 131] (4) Partner as Employee.*! Since one 
cannot at the same time be employer and employee*? 
or master and servant,*® and since the relation be- 
tween a partnership and a member thereof is not 
that of master and servant,** a partner cannot be 
considered in determining the number of employ- 
ees,*> even though he works in the partnership busi- 
ness#® and -receives money, denominated salary or 
wages, from the partnership for his services,*? at 
least where it does not appear that his services are 
not required of him as a member of the partnership, 
and that the compensation received is not due him 
as a member thereof.*® 


[§ 132] (5) Independent Contractors. Persons 
who are independent contractors*® cannot be consid- 
ered in determining the number of employees regu- 
larly in service’? or regularly employed.*? 


ber of the plumber’s employees with- 
in the workmen’s compensation act, 
when such servant was killed in the 
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Se agtp of Utah, 197 P. 1038, 58 Utah 
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[§ 133] (6) Volunteers.5? Mere volunteers can- 
not be considered in determining the number of em- 
ployees regularly employed.®* 


[§ 134] ce. Nature or Place of Business or Work. 
Where employment of the specified number “in the 
same business” is required, the phrase is not restrict- 


.ed to the usual or principal business of the employ- 


er,°>* but applies to any of his business activities 
carried on for gain or for securing a livelihood.*® 
So long as the work done by all the employees is in 
connection with the business of the employer,°® the 
faet that the work done by some is otherwise unre- 
lated to, or unconnected with, that done by others, 
is immaterial in determining the number employed 
and the application of the act,°’ as are the fact that 
some of the employees work in different places than 
others,°® and the fact that the employees do not 
work in close proximity to one another.®® Where 
it is held that workmen affected by the act are those 
exposed to the peculiar hazards of the locality, 
none are to be counted toward the required number 
except those exposed to such hazards;°° likewise, 


tenance of peace and good will about 
the camp was as essential to the pro- 
duction of the coal as was the work of 


plumber’s individual service, and not 
that of the joint adventure. Coady v. 
Igo, 98 A 328, 91 Conn. 54. (2) The 
members of a casing crew, employed 
by the owner of an oil well to remove 
casing, and not by the contractor en- 
gaged to drill the well, cannot be 
counted in determining whether the 
drilling contractor employed the min- 
imum number of men. Stover v. Da- 
vis, 205 P. 605, 110 Kan. 808. 


38. Insurance of ca te bony per- 
forming labor see infra § 157. 


Partner as employee see 
147. 

39. Eutsler v. Huff, 299 S.W. 1070, 
222 Ky. 48. 

[a] Rule applied to lessees work- 
ing in a mine. Eutsler v. Huff, 299 
S.W. 1070, 222 Ky. 48. 


40. -Eutsler v. Huff, supra. 
41. Generally see infra § 147. 


42. Rockefeller v. Industrial Com- 
mission, 197 P. 1038, 58 Utah 124. 


43. Rockefeller v. Industrial Com- 
mission, supra. 

44. Chandler v. Harris, 
174, 47 Ga.App. 535. 


45. Chandler v. Harris, supra; 
Palle v. Industrial Commission of 
Utah, 7 P.(2d) 284, 79 Utah 47, 81 A. 
L.R. 1222; Rockefeller v. Industria] 
Commission of Utah, 197 P. 10388, 58 
Utah, 124. 

46. Chandler v. Harris, 171 S.E. 
174, 47 Ga.App. 535; Rockefeller v. 
Industrial Commission of Utah, 197 
P. 1038, 58 Utah 124. 


47. Chandler y. 
174, 47 Ga.App. 535. 
48. Chandler v. Harris, supra. 


49. Who are independent contrac- 
tors see infra §§ 183-206; pacenend: 
ent Contractor 31 C.J. p 473; Mas- 
ter and Servant §§ 8, 1517-1569 


- 5O. Fisher Body Co. v. Wade, 187 
N.E. 78, 45 Ohio App. 263. 


51. Cauchon vy. Gladstone, 160 A. 
254, 104 Vt. 357. 


52. Volunteers as employees gen- 
erally see infra § 219. 


53. Rockefeller v. 
, 


infra § 


171 S.E. 


Harris, 171 S.E. 


Industrial Com- 


| ‘producing coal,’ 


54. La Croix v. Frechette, 145 A. 
314, 50 R.I. 90. 


55. La Croix v. Frechette, supra. 
But see Carswell v. Woodward Bros., 
142 S.E. 907, 38 Ga.App. 152 (hold- 
ing that, under such a requirement, a 
cotton gin and a planing mill, which 
are never operated at the same time, 
are not parts of the same business, 
although owned by the same persons, 
so that one employed only in the gin, 
where fewer than the specified num- 
en are employed, is not within the 
act). 


56. Comerford v. Carr, 284 P. 121, 
86 Colo. 590; Industrial Commission 
v. Funk, 191 Pp. 125, 68 Colo. 467; Re- 
liance Coal & Coke Co. v. Smith, 366 Ss. 
W. 1094, 206 Ky. 320; Vantrease v. 
Smith, 227 S.W. 1023, 143 Tenn. 254; 
Palle v. Industrial Commission, 7 P. 
(2d) 284, 79 Utah 47, 81 A.L.R. 1222. 


57. Comerford v. Carr, 284 P. 121, 
86 Colo. 590; Colbourn vy. Nichols, 109 
A. 882, 30 Del. 572; Reliance Coal and 
Coke Co. v. Smith, 266 S.W. 1094, 206 
Ky. 320; Palle v. Industrial Commis- 
sion, 7 P.(2d) 284, 79 Utah 47, 81 A.L. 
R. 1222. Compare South Oklahoma 
Town Co. v. Acree, 26 P.(2d) 404, 166 
Okl. 110 (holding that, under a pro- 
vision that the act shall not apply to 
an employer of less than two work- 
men, ‘‘the fact that [an em- 
ployer] employs a superintendent and 
a clerk in a department of: his busi- 
ness which is in nowise hazardous 
within the meaning of the Workmen’s 
Compensation Act does not constitute 
the employment of two or more work- 
men,” such department being a differ- 
ent one from that in which claimant 
was engaged). 


[a] Reason for rule.—‘‘The statute 
contemplates a general employment, 
and not the subdivisions thereof.” 
Colbourn v. Nichols, 109 A. 882, 883, 
30 Del. 572. 


[b] Thus (1) “the business of the 
Cfemployer] was the produc- 

tion of coal, and it was not necessary 
in order that it and its employees 
might be within the protection of the 
act that it have three employees en- 
gaged in each particular part of its 
business. If it had three or more em- 
ployees all engaged in the business of 
in the broad sense of 
that term, the act applied. The main- 


the blacksmith in sharpening tools.” 
Reliance Coal & Coke Co. v. Smith, 266 
S.W. 1094, 1096, 206 Ky. 320. (2) ‘“‘The 

<3 [employer] was a teamster and 
by the evidence it clearly appears that 
he had more than five persons in his 
employ, although all of his employees 
were not at the time of the accident 
working at the same job.’’ Colbourn 
v. Nichols, 109 A. 882, 883, 30 Del. 572. 
(3) Employees loading cars with the 
product of a rendering plant are en- 
gaged in “common employment” with 
an employee working in the plant. 
Pn ear v. Carr, 284 P. 121, 86 Colo. 


58. Colo.—Industrial Commission 
v. Funk, 191 P. 125, 68 Colo. 467. 


Mo.—McFall v. Barton-Mansfield 
Co., 61 S.W.(2d) 911; Elsas v. Mont- 
gomery Hlevator Co., 50 S.W.(2d) 130, 
330 Mo. 596. 


N.Y.—Ray v. Union News Co., 189 
N.Y.S. 486, 198 App.Div. 149. 


Okl.—Republic Supply Co. v. Davis, 
14 P.(2d) 222, 159 Okl. 21; Teague v. 
State Industrial Commission, 240 P. 
1053, 112 Ok. 292. 


Tenn.—Vantrease v. 
W. 1023, 148 Tenn. 254. 


Utah.—Palle v. Industrial Commis- 
atte guid) 284, 79 Utah 47, 81 A.L. 


[a] Employees outside state may 
be included in determining the num- 
ber employed by an employer. Mc- 
Fall v. Barton-Mansfield bo. (Mo.) 61 
S.W.(2d) 911; Elsas v. Montgomery 
BLeNALOS Co., 50 S.W. (2d) 130, 330 Mo. 


Smith, 227 S. 


59. Ray v. Union News Co., 189 N. 
Y.S. 486, 198 App.Div. 149; Vantrease 
v. Smith, 227 S.W. 1028, 143 Tenn. 254. 


60. Stover v. Davis, 205 P. 605, 110 
Kan. 808. See Udey v. Winfield, 155 
P. 43, 44, 97 Kan. 279 (where the court 
said: “Assuming, without deciding, 
that a municipal corporation like the 
defendant, if employing the requisite 
number of persons in such plant, 
should be deemed to be an employer 
within the meaning of the act in ques- 
tion, it must be held that the testi- 
mony failed to show that 15 persons 
were thus employed. The number 


could not be completed without in- 


400 [71 C.J.] 
where an act applies only to employment in the 
course of the employer’s trade or business on, in, or 
about a building, etc., employees, to be counted, must 
be so employed on, in, or about the place of injury.°* 


[§ 135] d. Duration or Time of Employment.°* 
Where the act refers merely to employers of a stat- 
ed number of employees in a common employment, 
it has been held not to contemplate mere temporary, 
although regularly recurring, employment for specif- 
ic occasions ;°* but under a reference to an employer 
who shall at any time have the stated number of em- 
ployees in a common employment, an employee mo- 
mentarily employed may be counted toward the total 
number.*+ Employees whose employments had been 
terminated before the injury occurred cannot be 
counted toward the required number.*® Where the 
act requires the continuous employment, during a 
stated minimum period before the accident, of a 
stated minimum number, no average time of employ- 
ment is involved,®® and the act may not be restated 


cluding mere clerical employees in the 
office of the: city clerk. °/> .”'. It is 
not within the letter or spirit of this 
statute that clerical employees like 
the clerk and stenographer in the city 471 
clerk’s office should be included with- ‘ 

in the list of those engaged in the 65. 
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Kelley v. Haylock, 
1095, 163 Wis. 326, L.R.A.1916E 626. 73. 


64. Guse v.,Industrial’Commission, 
205 N.W. 428, 208 N.W. 493, 189 Wis. 


Tully v. Carter, (N.H.) 167 A. 


[§§ 134-136 


as applying to employment most of the time during 
considerable periods of good business.°* 


[§ 136] e. Regularity of Employment or Service. 
Where the act requires, for its application, that not 
fewer than a specified number of employees be regu- 
larly employed, the word “regularly,” apart from 
definitions thereof in the acts themselves,**® is not 
synonymous with “constancy,”°® “eontinuous,”*° 
“eontinuously,”71 or “occasionally,”** and has no 
reference to the constancy of the occurrence,’* but 
means “in accordance with some constant or periodic 
rule or practice,”7* connotes “usually,”** “systemat- 
ically,”7® or “methodically,”’? connotes, some steadi- 
ness?® uniformity,7® or unvaryingness®® in the prac- 
tice of the employment, is contradistinguished from 
employment which is merely casual or for a partic- 
ular occasion,*? and which has not the characteristics 
of permanency,®* and refers to the question whether 
the occurrence is or is not in an established mode or 
plan in the operation of the business.$* The excep- 

157 N.W. 1094, | supra. 


Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562; Cauchon v. 
Gladstone, 160 A. 254, 104 Vt. 357. 


74, Green v. Benedict, 128 A. 20, 
102 Conn. 1. 


hazardous enterprise of operating an 274. See South Oklahoma Town Co. v. 75, Palle v. Industrial Commissio 
electric light and waterworks sys- | Acree, 26 P.(2d) 404, 166 Okl. 110 f e sion, 
tem’). = (holding that “the fact that the ... Oth she 284, 79 Utah 47, 81 A.L.R. 


[a] Thus a taxicab driver who 
brings a drilling contractor’s em- 
ployees from a city to and from the 
site of an oil well where they are 
working cannot be counted as one of 
the contractot’s workmen. Stover v. 
Davis, 205 P. 605, 110 Kan. 808. 


61. Dillard v. Justus, 3 S.W.(2d) 
392, 222 Mo.App. 362 (Kansas act). 


62. As affecting requirement of 
regularity see infra § 135 text and 
notes 92-94. 


63. Kelley v. Haylock, 157 N.W. 
1094, 163 Wis. 326, L.R.A.1916E 626. 


[a] Reason for rule.—‘‘In ordinary 
language when it is said that an em- 
ployer employs four or more em- 
ployees in a common employment it 
is meant that he usually does so, or 
that he does so most of the time, £o 
that such employment becomes the 
rule and not the exception. The act 
operated upon and was intended to in- 
clude only such employers as ordi- 
narily or for some considerable length 
of time employ four or more ein- 
ployees jn a common employment. In 
defininy; the term ‘employee’ in Stb- 
section 2, section 2394-7, the Legisla- 
ture excluded those whose eniploy- 
ment was but casual or not in the 
usual course of trade, business, pro- 
fession, or occupation of his employ- 
er showing that even if the employer 
was within the act his employee 
would not be if his employment was 
but casual or not in the usual course 
of his employer’s business. There is 
much greater reason for holding that 
an employer does not come under the 
act, unless his employment of four or 
more employees in a common employ- 
ment continues for some considera- 
ble length of time so that he may rea- 
sonably be said to be such an employ~- 
er. The operation of the act as to the 
employer is limited to the usual, 
rather than to the unusual, condition 
of a business, trade, or occupation.” 
Kelley v. Haylock, 157 N.W._ 1094, 
1095, 163 Wis. 326, L:.R.A.1916F 626. 


[b] Rule applied to a farmer. 


[employer] had other workmen em- 
ployed at other times’ does not bring 
within the act a claimant who was, at 
the time of the injury, the only em- 
ployee). Compare Comerford v. Carr; 
984 P. 121, 86 Colo. 590 (holding that 
an employer automatically brought 
under the act by reason of the employ- 
ment of a stated number of em- 
ployees, and failing to withdraw 
therefrom as provided, remains sub- 
ject to it even though at the time of 
the accident fewer than the specified 
number are employed). 


66. Stover v. Davis, 205 P. 605, 110 
Kan. 808. 


67. Stover v. Davis, supra. 


68. See statutory provisions; 
eases infra note 96 


69. Mobile Liners v. McConnell, 
126 So. 626, 629, 220 Ala. 562. 


“There are businesses of importance 
which employ numbers of men regu- 
larly, who employ none of them con- 
tinuously. And a number of busi- 
nesses. . will require a large 
number of employees, nearly all or a 
large number of whom are employed 
only periodically, for the reason that 
the needs of the business require 
their services only at intervals or 
periods, whenever the business is in 
active operation. We may illustrate 
by amusement parks, theaters, plac- 
es of entertainment, building or con- 
struction contractors who have or 
may have many men _ working for 
them, and yet fall within the class of 
those who cannot foretell the number 
of workmen they will have or need on 
the first of the next month or a given 
designated date.” Mobile Liners v. 
McConnell, supra. 


70. Palle v. Industrial Commission, 
Bee 284, 79 Utah 47, 81 A.L.R. 


71. State v. Berl, 19 Ohio N.P.N.S. 
186; Palle v. Industrial Commission, 
yee re 284, 79 Utah 47, 81 A.L.R. 
1 


72. Palle v. Industrial Commission, 


and 


76. Palle v. Industrial Commission, 
supra. 


77. Palle v. Industrial Commission, 
supra. 


78. Jones v. Cochran, 167 S.E. 75, 
46 Ga.App. 360. a \ 


79. State v. Derrer, 23 Ohio N.P.N. 
S. 519: La Croix v. Frechette, 145 A. 
314, 50 RI. 90;,.Palle Vv. Industrial 
Commission, 7 P.(2d) 284, 79 Utah 
47, 81 A.L.R. 1222. 


g0. Jones v. Cochran, 167 S.E. 751, 
46 Ga.App. 360. 


81. Jones v. Cochran, supra; Ad- 
ams v. Ross, 243 N.Y.S. 464, 230 App. 
Div. 216; State v. Derrer, 23 Ohio N.P. 
INGSE DOs 


ge. Jones v. Cochran, 167 S.E. 751, 
46 Ga.App: 360. 


83. Jones v. Cochran, supra. 


84. Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562; Cauchon v. 
Gladstone, 160 A. 254, 104 Vt. 357. 


[a] Analogy to “casual employ- 
ment.’”—'There is analogy to be 
found in decisions defining the words 
‘regularly employed’ and_ those of 
‘casual employment.’ ’”’ Mobile Liners 
vy. McConnell, 126 So. 626, 630, 220 
Ala. 562. 


[b] Employer’s promise to an em- 
ployee to furnish him with a helper 
tends, in connection with the fact that 
a helper was employed during a period 
and evidence showing the necessity 
for such helper, to show “an estab- 
lished mode or plan in the operation 
of the business.’’? Cauchon yv. Glad- 
stone, 160 A. 254, 257, 104 Vt. 357. 


[ec] Employment on day of acci- 
dent.—‘‘The fact that there was no 
one employed as a helper on the day 
of the accident, though a circum- 
stance to be considered, is not de- 
terminative of the question whether 
a helper was regularly employed.” 
Cauchon v. Gladstone, 160 A. 254, 257, 
104 Vt. 357. 


For later cases, developments and changes in the law see Anrotations, same title and section number, 


§§ 136-137] 


tion of those regularly employing fewer than the 
specified number cannot be affected by the question 
whether the employees are employed continuously or 
at required or stated periods,®’® or whether the iden- 
tity of those employed remains the same or changes 
from time to time;8® further, to be “regularly in 
service,” it is not necessary that an employee work 
exclusively for his employer.§7 The exception re- 
fers to the size of the group employed during the 
period in question, and not to the total number of 
persons who may have entered and left the employ- 
ment during the period;** and neither the average 
daily number of employees®® nor the existence of a 
definite quota or standard®® is the test. The excep- 
tion has been held to look primarily to the number 
of employees the particular employer has and only 
incidentally to the circumstances of the employment 
of each.°! The test of regularity of employment 
has been held to be the character of the employment 


85. Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562. Compare 


92. 
N.S. 519. 
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State v. Derrer, 23 Ohio N.P. 
See Jurman v. Hebrew Nat. 


[71 C.J.] 401 


and work rather than the duration of the services ;°* 
and it has been held unnecessary that the minimum 
number be employed during the entire year,®? em- 
ployment continuing through a reasonably definite 
period of time being sufficient.°* Another test is 
whether or not it is necessary in the conduct of the 
business to employ the minimum number regularly.®° 


Where act defines “regularly” as meaning all em- 
ployments in the usual course of the employer’s 
trade, business, profession, or occupation, the num- 
ber of men employed is to be determined by the char- 
acter of their work, however brief or long,®® and not 
by the character of their employment as being regu- 
lar, casual, oceasional, periodical, or otherwise.®* 


[§ 137] 2. Simultaneous and Successive Employ- 
ers of Same Employee.®® The relation of employer 
and employee may be simultaneously sustained be- 
tween several employers and the same employee.®® 


178. 
Ill. Frederick A. Stresenreuter, 


State v. Derrer, 23 Ohio N.P.N.S. 519, 
520 (holding that ‘‘only four men were 
regularly employed throughout the 
year; part of the time a fifth man was 
employed; but only for extra or 
special work at special periods of 
time; and his employment was casual. 
ye There must be a uniform prac- 
tice or rule to employ a man for the 
particular service as a universal es- 
sential practice in the conduct of the 
business, which regular and particu- 
lar service is uniformly essential in 
the conduct of the business, and not 
merely occasional’). 


[a] Thus the question whether an 
employer engaged in the business of 
managing vessels which arrive in 
port is within the exception is to be 
determined not by the number of men 
employed constantly and continuous- 
ly, but by the number employed ‘‘upon 
the constantly recurring conditions of 
its business and which requires an in- 
crease in the force of laborers at fixed 
recurring periods,’ and “it is im- 
material that such periods are not at 
definite and stipulated dates, but are 
fixed by the ordinary course of the 
conduct of the business of shipping 
upon the high seas and in port, on the 
arrival of vessels discharging or tak- 
ing on cargoes.’”’ Mobile Liners v. Mc- 
Connell, 126 So. 626, 629, 220 Ala. 562. 


86. Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562; State v. 
Berl, 19 Ohio N.P.N.S. 186; Cauchon v. 
Gladstone, 160 A. 254, 104 Vt. 357. 


87. Empire Glass & Decoration Co. 
Mdaee 126 S.E. 912, 33 Ga.App. 


88. Fisher v. Sargent, 168 A. 877, 117 
Conn. 496; Sorrentino v. Cersosimo, 
130 A. 672, 103 Conn. 426; Schneider 
v. Raymond, 130 A. 73, 103 Conn. 49. 


89. Sorrentino v. Cersosimo, 130 A. 
672, 103 Conn. 426; Green v. Benedict, 
ZS TAN 26, 27,4102 Conn. I. 


“An employer might employ five 
employees every working day of the 
year except one, and if on that day 
alone he employed only four, the aver- 
age for the year would be less than 
five. Yet no one could say that he 
regularly employed Jess than five dur- 
ing that year.” Green v. Benedict, 
supra. 


90. Sorrentino v. Cersosimo, 130 A. 
672, 103 Conn. 426; Green v. Benedict, 
128 A. 20, 102 Conn. 1. 


91. Fisher v. Sargent, 168 A. 877, 
117 Conn. 496. 
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, 


‘ 


Sausage Factory, 191 N.Y.S. 339, 341, 
198 App.Div. 456 (holding that a coun- 
termun in a delicatessen and lunch 
room who acted as a waiter at the 
lunch tables for an hour every day 
was not “a clerk, who incidentally and 
intermittently did waiter’s work,” but 
was employed “regularly” as a 
waiter). 


Duration of employment generally 
see supra § 135. 


93. Adams v. Ross, 243 N.Y.S. 464, 
230 App.Div. 216. Compare State ex 
rel. Bettman v. Christen, 29 Ohio N.P. 
N.S. 448 (holding that, where it ap- 
pears that out of a period of two years 
prior to and including the date of the 
accident there were only eighteen 
weeks during which the employer em- 
ployed the minimum number of men 
or more, he does not come within 
the act). 


94. Jones v. Cochran, 167 S.E. 751, 
46 Ga.App. 360; Adams v. Ross, 243 
N.Y.S. 464, 230 App.Div. 216. 


95. State ex rel. Bettman v. 
Christen, 29 Ohio N.P.N.S. 448. 


96. Palle v. Industrial Commission, 
ey 284, 290, 79 Utah 47, 81 A.L.R. 


97. Palle v. Industrial Commission, 
supra. . 


“While the term ‘regular’ in its 
ordinary and popular meaning is the 
clear antonym of ‘casual’ or ‘occasion- 
al,’ yet it seems that the Legislature 
declared that the term as used in the 
statute shall not have that meaning, 
and that it was intended to include all 
employments, regular, casual, or oc- 
casional, in the usual trade or busi- 
ness of the employer.” Palle vy. In- 
dustrial Commission, supra. 


98. Cross references: 


Earnings from several employers as 
determining amount of compensa- 
tion see infra § 525. 


General and special employers see 
infra §§ 139-144. 


Performance of services for other em- 
ployers by independent contractor 
see infra § 201. 


99. Cal.—San  Francisco-Oakland 
Terminal Rys. v. Industrial Accident 
Commission, 179 P. 386, 180 Cal. 121; 
Western Metal Supply Co. v. Pills- 
bury, 156 P. 491, 172 Cal. 407, Ann.Cas. 
1917E 390. 


Conn.—Taylor v. St. Paul’s Univer- 
salist Church, 145 A. 887, 109 Conn. 


Ine. v. Industrial Commission, 152 N. 
BE. 548, 322 Ill. 187; Page Engineering 
Co. v. Industrial Commission, 152 N.E. 
483, 322 Ill. 60. 


Iowa.—Arne v. Western Silo Co., 
242 N.W. 539, 214 Iowa 511. 


Mich.—Sargent vy. A. B. Knowlson 
Co., 195 N.W. 810, 224 Mich. 686, 30 
A.L.R. 998. 


Pa.—Sgattone v. Mulholland & 
Gotwals, 138 A. 855, 290 Pa. 341, 58 A. 
L.R. 1463; McCarthy v. Dunlevy- 
Franklin Co., 121 A. 409, 277 Pa. 467; 
Garman v. Cambria Title, Savings & 
Trust'Co., 88 Pa.Super. 525. 


Utah.—Murray v. Wasatch Grading 
Co., 274 P. 940, 73 Utah 430; Bam- 
berger Electric R. Co. v. Industrial 
Commission of Utah, 203 P. 345, 59 
Utah 257. 


_ Wis.—Western Weighing & Inspec- 
tion Bureau v. Industrial Commission 
of Wisconsin, 250 N.W. 834; Murphy 
Supply Co. v. Fredrickson, 239 ~W. 
420, 206 Wis. 210. 


Eng.—Brandy vy. Owners of the S. 8. 
Raphael, 4 B.W.C.C. 6 [aff [1911] App. 
Cas. 413, 4 B.W.C.C. 307]. 


“Tt is recognized law that a person 
does not deprive himself of the right 
of recovery by working for more than 
one employer at a time, if the rela- 
tion of employer and employee 
exist.”” Arne v. Western Silo Co., 242 
N.W. 539, 541, 214 Iowa 511. 


{a] Mlustrations.—(1) A minister, 
taking a European trip to obtain ma- 
terial for lectures under the auspices 
of a church, continued in the em- 
ploy of the church, although a tourist 
organization paid his expenses for 
conducting a teurist party. Taylor v. 
St. Paul’s Universalist Church, 145 A. 
887, 109 Conn, 178. (2) Where one 
carrier employed a watchman at a 
crossing, and another company op- 
erating a parallel track paid one-half 
of the salary of a watchman, who act- 
ed for both companies, the relation 
of employer and employee, within the 
meaning of the conypensation act, 
existed between each railroad and the 
watchman. San Francisco-Oakland 
Terminal Rys. v. Industrial Accident 
Cominission, 179 PP) 386,180 Call 121. 
(3) Night watchman for more than 
one employer. Western Metal Supply 
Co. v. Pillsbury, 156 P. 491, 172 Cal. 
407, Ann.Cas.1917E 390; Frederick A. 
Stresenreuter, Inc. v. Industrial Com- 
mission, 152 N.W. 548, 322 Ill. 187; 
Page Engineering Co. v. Industrial 
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Where this situation exists, the employers, have in 
several cases, been held jointly lhable for compensa- 
tion to an employee injured while on the property 
of, or doing work for, one of them,’ at least where 
there was a joint hiring,? or where the employee was 
injured while performing a duty for the common ben- 
efit of all the employers;* and it has been held, fur- 
ther, that where there is a relation of coemployers, 
the liability is joint and not several.*. On the other 
hand, there is authority holding, on the ground that 
the burden should be placed upon the particular in- 
dustry in which the employee was working when in- 
jured,® that only the employer in whose place of 
business, or in doing whose work, the employee was 
injured should be held liable for compensation,® and 
not one for whom the work in which the employee 
was injured was not being done,’ nor the employers 
jointly,® at least in the absence of a joint agreement 
between the employers® or of a joint employment*°® 
or control’! by them, and that the mere fact that 
each of two employers knows that the employee is 
performing a service for the other does not create 
a joint employment.1? An injured employee’s right 
to recover compensation from his employer is not af- 
fected by the fact that he has filed a claim against 


Commission, 152 N.E, 483, 322 Ill. 60; 
Sargent v. A. B. Knowlson Co., 195 
N.W. 810, 224 Mich. 686, 30 A.L.R. 


993; Murphy Supply Co. v. Fredrick- tract with the 
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| pacity, is not liable.*® 


the Morley Company, and may not in 
reason be said to be incidental to any 
duties which he was, under his con- 
Morley Company, to 
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another employer also.13 Where a compensable in- 
jury is received in the course of a prior employment, 
the then employer is liable for a recurrence thereof, 
even though the employee was at the time working 
for another.*# 


Occupational diseases.15 Under a definition of 
“injury” as including any diseases arising out of the 
employment, an award is properly apportioned, on 
the basis of the periods of employment, among the 
successive employers in whose employ an occupa- 
tional disease is contracted.1¢ Where an employee, 
although suffering from an industrial disease, had no 
compensable injury while working for a former em- 
ployer, and his condition, while he was working for 
his last employer, was aggravated so as to result in 
a compensable injury, only the last employer is lia- 
ble for death benefits,!7 and where, under the stat- 
ute, the date on which the employee came down with 
an occupational disease rendering him unfit for work 
is the date at which liability therefor becomes fixed, 
the employer for whom he had worked part time, but 
for whom he was not working at the time of inca- 
On the other hand, a recov- 
ery from a disease before, and a new onset of the 
disease causing disability after, entering a last em- 


[a] Voluntary association of em- 
ployers.—Where a night watchman 
was employed by six different firms, 
each acting independently of the 


son, 239 N.W. 420, 206 Wis. 210. 


1. Employers’ Liability Assur. 
Corporation, Limited, of London, 
England, v. Industrial Accident Com- 
mission of California, 177 P. 273, 179 
Cal. 432; Frederick A. Stresenreuter, 
Inc. vy. Industrial Commission, 152 N. 
E. 548, 322 Ill. 187; Page Engineering 
Co. v. Industrial Commission, 152 N. 
E. 483, 322 Ill. 60; Sargent v. A. ibs 
Knowlson Co., 195 N.W. 810, 224 Mich. 
686, 30 A.L.R. 9938. See Curran v. 
Newark Gear Cutting Machine Co., 
37 N.J.L.J. 21 (dictum); Garman_v. 
Cambria Title, Savings & Trust Co., 
88 Pa.Super. 525, 529 (holding that 
an employer “‘cannot escape liability 
because the deceased was working for 
it and for another employer at the 
time he was killed,’”’ and upholding an 
award, against one employer, of fifty 
per cent of the amount of compensa- 
tion awarded). 


@. Page Engineering Ca v. In- 
dustrial Commission, 152 N.E. 483, 322 
Till. 60. 


3. Frederick A. Stresenreuter, Inc. 
vy. Industrial Commission, 152 N.E. 
SAS Ogee Lote Sane aN. UN. Ss 
Knowlson Co., 195 N.W. 810, 224 Mich. 
686, 30 A.L.R. 993. 


4, Sargent vy. A. B. Knowlson Co., 
supra. But see Standard Accident 
Ins. Co. v. Industrial Accident Com- 
mission, 11 P.(2d) 401, 123 Cal.App. 
443 (sustaining a joint and several 
award). 


5. Western Weighing & Inspection 
Bureau v. Industrial Commission of 
Wisconsin, (Wis.) 250 N.W. 834, 836; 
“Murphy Supply Co. v._ Fredrickson, 
239 N.W. 420, 422, 206 Wis. 210. 


“The Morley Company was in no 
sense responsible for the condition 
in the appellant’s place of business 
which resulted in injury to the ap- 
plicant. -The particular work being 
performed by applicant at the time of 
his injury was that of the appellant, 
and was not in any sense the work of 


perform for it.” ‘Murphy Sueply Co. 
yv. Fredrickson, supra [quot Western 
Weighing & Inspection Bureau  v. 
Industrial Commission of Wisconsin, 
supra]. 


6. Western Metal Supply 
Pillsbury, 156: P. 491, 172. Cal.. 407, 
Ann.Cas.1917H 390; Bamberger Elec- 
tric R. Co. v. Industrial Commission 
of Utah, 203 P. 345, 59 Utah 257; Mur- 
phy Supply Co. v. Fredrickson, 239 
N.W. 420, 206 Wis. 210. 


7. Western Weighing & Inspection 
Bureau v. Industrial Commission of 
Wisconsin, (Wis.) 250 N.W. 834. 


[a] One employer not under act. 
—The fact that the employer for 
whom the work was being done when 
the employee was injured is a rail- 
road, not under the workmen’s com- 
pensation act, does not justify hold- 
ing the other employer liable for 
compensation. Western Weighing & 
Inspection Bureau y. Industrial Com- 
Se oe of Wisconsin, (Wis.) 250 N. 


8 Bamberger Electric R. Co. v. 
Industrial Commission of Utah, 203 
P. 345, 59 Utah 257; Murphy Supply 
Co. v. Fredrickson, 239 N.W. 420, 206 
Wis. 210. See Herd v. Summers, 7 F. 
(Ct. Sess.) 870 (holding that, where 
a. workman while engaged in the em- 
ploy of a glass merchant in repairing 
the roof of a factory occupied by a 
firm of wool manufacturers fell from 
the scaffold on the roof and was kill- 
ed, and his dependents claimed com- 
pensation from the glass merchant 
and the firm of wool manufacturers 
jointly and severally, or severally, or 
in such proportions as to the court 
should seem just, it was held that as 
the act imposed no joint liability the 
application as directed against the 
two defenders jointly and severally 
was incompetent and should be dis- 
missed). 


9. Western Metal 
Pillsbury, 156 P. 
Ann.Cas.1917E 390. 


Co, .. Vv. 


Supply Co. v. 
491,"172 Cal. 407, 


others in making its agreement with 
the watchman, they did not compose 
a voluntary association employing 
him within the workmen’s compensa- 
tion act. Western Metal Supply Co. 
v. Pillsbury, 156 P. 491, 172 Cal. 407, 
Ann.Cas.1917E 390. 


10. Western Metal Supply Co. v. 
Pillsbury, supra. 


11. Bamberger Electric R. Co. v. 
Industrial Commission of Utah, 203 
P. 345, 59 Utah 257. 


12. Becker v. Industrial Accident 
Commission, 298 P. 979, 212 Cal. 526. 


{a] Rule applied to an employee 
paying taxes for one employer and 
serving a Summons for another on the 
same trip. Becker v. Industrial Ac- 


cident Commission, 298 P. 979, 212 
Cal: 526. 
13. Sgattone v. Mulholland & Got- 


wals, 188 A. 855, 290 Pa. 341, 58 A.L.R. 
1463; Lecker v. Valentine, 133 A. 792, 
286 Pa. 418. 


14. Geary’s‘Case, 148 N.E. 440, 253 
Mass. 114; Gaglione’s Case, 134 N.E. 
240, 241 Mass, 42. 


Proximate consequences of injury 
see infra §§ 390-395. 


15. Compensability see infra § 357. 


16. Blanchard v. Industrial Acci- 
dent Commission, 228 P. 359, 68 Cal. 
App. 65. 


17. Kannenberg Granite Co. v. In- 
dustrial Commission of Wisconsin, 
(Wis.) 250 N.W. 821. See Nordberg 
Mfg. Co. v. Industrial Commission of 
Wisconsin, 245 N.W. 680, 681, 210 Wis. 
398 (holding thats“where there was 
no former attack under circumstances 
giving rise to liability of a former 
employer to pay compensation ... 
the question of whether he had a 


former attack is wholly immate- 
rial’). 
18. Schaefer & Co. v. Hicher, 201 


N.W. 396, 185 Wis. 317. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ployment, must oceur to render the last employer 
liable for compensation.'® So a last employer is not 
liable for compensation where breakdown of an em- 
ployee was merely the recurrence of a disease con- 
tracted during a previous employment.?° Under a 
provision of the English act of 19067! that in the ease 
of scheduled industrial diseases due to the nature of 
‘any employment in which a workman was employed 
at any time during the twelve months previous to his 
disablement, compensation is recoverable from the 
employer who last employed him in such employ- 
ment, such employer being allowed to shift the bur- 
den by showing that the disease was contracted in 
the employment of some other employer, and that 
where the disease is such as to be contracted by a 
gradual process, any other employers who during the 
twelve months employed the workman in the em- 
ployment to the nature of which the disease is due 
are liable to contribute to the employer from whom 
compensation is recoverable, an employer who paid 
compensation until the employee’s recovery is not 
liable for further compensation for a fresh attack 
suffered by the employee while in the employ of 
another, which he entered more than a year after his 
recovery;*2 but the last employer alone must pay 
the eompensation in the absence of a demand by 
him, and accession thereto, for contribution from 
those who employed the workman during the twelve- 
month period.?* The last employers, under this pro- 
vision, may seek contribution from previous employ- 


ers where the disease is such as to be contracted by | 


a gradual process, without showing that it was in 
fact contracted during employment with the previ- 


19. Outboard Motor Co. v. Indus- 
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Henry; 2 F. (Ct.Sess.) 717; 
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ous employers.” 


[§ 138] 8. Employers as “Undertakers.” The 
English act of 1897 applied, by its terms, only to 
employment by “undertakers,” as therein defined.?° 
Under a provision of the Alberta act making it apply 
only to employment by an “undertaker,” an under- 
taker, in the case of a mine, means the owner or op- 
erator thereof;?® and the provision has been else- 
where applied.2?7. Within a provision of the British 
Columbia act, making it applicable to “employment 
by the undertakers in or about the construction of 
buildings,” persons installing piping in a cold stor- 
age warehouse are “undertakers.’’?§ 


[§ 139] 4. General and Special Employers; Em- 
ployers of Lent Employees?®—a. In General. The 
decisions as to who is liable, as employer, for com- 
pensation to a lent employee have been said to be, 
to some extent at least, irreconcilable.2° Hach case 
must be controlled by its own facts;*? and the ap- 
plication of one test of employment, even though it 
be a statutory one, has been said to be not always 
sufficient.22 The common-law principle that an em- 
ployee who is loaned, with his consent, to another 
master, becomes the servant, for the time being, of 
him to whom he is lent, has been held to apply to 
cases under the workmen’s compensation acts,?* al- 
though there are provisions in at least one of the acts 
to the effect that a person lending his employee shall 
be deemed, for purposes of the act, to continue to be 
the employer while the employee is working for the 
person to whom he was lent;** and the general rule 
has been stated, in compensation cases, that where 


Burns v.,;liams, 149 S.E. 479, 153 Va. 176. 


trial Commission, 239 N.W. 141, 206 
Wis. 131. 


20. Outboard Motor Co. v. Indus- 
trial Commission, supra. 
21. St. 6-Edw. VII c 58. 


22. Timpson y. Mowlem, 8 B.W.C. 
OH 1789 


23. Merry v. McGowan, 8 B.W.C. 
Cai376: 
24. Mallinder v. Moores, [1912] 2 


K.B. 124, 5 B.W.C.C. 362. 


25. St. 60 & 61 Vict. ¢ 37. 


[a] Particular persons have been 
held or held not “undertakers” in the 
following cases: Raine y. Jobson, 
[1901] A.C. 404; Smith v. Standard 
Steam Fishing Co., [1906] 2 K.B. 275; 
Bartell v. Gray, [1902] 1 K.B. 225; 
Knight v. Cubitt, [1902] 1 K.B. 31; 
Merrill v. Wilson, [1901] 1 Q.B. 35, 3 
W.C.C. 155; Carrington v. Bannister, 
[1901] 1 Q.B. 20; Percival v. Garner, 
[1900] 2 Q.B..406, 2 W.C.C. 99; Pearce 
v. London & South-Western Railways, 
[L900]. .2..0,B...410;, Cass” vy. Butler, 
[1900] 1 Q.B..777, 2 W.C.C. 87; Mason 
Vv. Dean; [1900)71.Q.B., 770,..2°-W.C.C. 
91; Fogarty v. Wallis, [1903] 2 Ir. 
522; Hanlon v. North City Milling 
Co., [1903] 2 Ir. 163; Cooper and Greig 
vy. Adam, 7 F. (Ct.Sess.) 681; Ramsey 
vy. Mackie, 7 F. (Ct,Sess.) 106; Stew- 
art v. Dublin and Glasgow Steam 
Packet Co., 5 F. (Ct.Sess.) 57; Stew- 
art. v. Darngavil Coal Co., 4 F. (Ct. 
Sess.) 425; Reid v. Fleming, 3 F. (Ct. 
Sess.) 1000; Dundee & Arbroath 
Joint, Railway. wv..Carlin,..3. FE. (Ct. 
Sess.) 843; Halstead v. Thomas, 3 F. 
(Ct.Sess.) 668; Stalker v. Wallace, 2 
BR. (Ct.Sess.) 1162; Purves.v. Sterne, 
2 F. (Ct.Sess-) 887; Low v. Aber- 
nethy, 2 F. (Ct.Sess.) 722; Bruce v. 


North British Railway, 2 F. (Ct.Sess.) 
629; 
Sess.) 525; Morgan v. Tydvil En- 
gineering Co., 98 L.T.Rep.N.S. 762; 
Pacific Steam Navigation Co. v. Pugh, 
23 T.L.R. 622; Cooper vy. Davenport, 
16 T.L.R. 266; Stead v. Moore, 2 W. 
C.C. 96; Herron vy. Charnley-The Rhea 
Fibre Co., 2 W.C.C. 24. 


26. Armstrong y. McIntyre, (Alta.) 
7 Dom.L.R. 786, 2 West.Wkly. 336. 


27. Braithaity v. Mackenzie, Mann 
& Co.; (Alta.) 19 Dom.L.R. 869. 
28. Sanders v. Flick, 22 B.C. 472, 


26 Dom.L.R. 685, 34 West.L.R. 65, 10 
West.Wkly. 163. 


29. Cross references: 


General and special employers as 
joint entrepreneurs see infra § 148 
text and note 21. 


Servant lent or hired to another see 

Master and Servant § 5. 

Several employers of same employee 

see supra § 1387. 

30. Rhinelander Paper Co. v. In- 
dustrial Commission, 239 N.W. 412, 
206 Wis. 215. 

31. Campbell y. Connolly Contract- 
ing Co., 229 N.W. 561, 179 Minn. 416. 


32. Campbell v. Connolly Contract- 
ing Co., 229 N.W. 561, 179 Minn. 416. 


23. Conn.—Parsons v. M. J. Daly 
& Sons, 158 A. 216, 114 Conn. 1438. 


Ill.— Allen-Garcia Co. v. Industrial 
Commission, 166 N.E. 78, 334 Ill. 390. 


Mass.—Scribner’s Case, 120 N.E. 
350, 20L,, Mass, 132, 38" A.R 71178: 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35. 


Va.—Ideal Steam Laundry y. Wil- 


Malcolm v. McMillan, 2 F: (Ct. |, 


Wis.—Cayll v. Industrial Commis- 
sion, 179 N.W. 771, 172 Wis. 554. 


34 See Scribner’s Case, 120 N.E. 
350, 231 Mass. 132, 3 A.L.R. 1178; 
Ideal Steam Laundry vy. Williams, 149 
S.E. 479, 153 Va.-176; Cayll v. Indus- 
trial Commission, 179 N.W. 771, 172 
Wis. 554 (all quoting such a provi- 
sion of the English workmen’s com- 
pensation act, as not having been fol- 
lowed by the legislatures of their re- 
spective states in framing workmen’s 
compensation acts); and cases infra 
this note. : 


_{a] In England, under such a pro- 
vision (1) there can be no. lending 
where there is‘no relationship of 
master and servant. Oates v. Thom- 
as Turner & Co., 86 L.J.K.B. 24 (hold- 
ing that no relationship of master 
and servant existed between a job- 
bing grinder and master cutlers from 
whom he rented power and for whom 
he did such work, in their workshop, 
as they gave him todo, so that there 
could be no temporary lending with- 
in the statute, of him as an employee, 
by the cutlers, to a third person for 
whom he did work when not working 
for them). (2) An employer whose 
employee, with his consent and. ap- 
proval works, at the end of his day’s 
work, for a third person, under the 
latter’s direction, in assisting the: lat- 
ter to erect a crane on the employ- 
er’s premises, is liable for compensa- 
tion for death occurring in such work, 
and not the third person. Murphy v. 
Henderson & Glass and Morris, Ltd., 
[1930] W. C. & ¥..166. (38) A thresh- 
ing machine hand is the employee of 
the threshing company, and not of 
the farmer to whom the machine and 
crew. were _ hired. Reed vy. Smith. 
Wilkinson & Co., 3 B.W.C.C. 223. 
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one lends his servant to another for a particular em- 
ployment, the servant, for anything done in that em- 
ployment, must, although he remains the general 
servant of the person who lent him, be dealt with as 
a servant of the person to whom he is lent,** ai least 
where such servant becomes subject to the direction 
and control of the person to whom he is lent.*° 
an employee may simultaneously be in the general 
employment of one employer and in the special or 
temporary employment, for a particular purpose or 
occasion, of another,*? with all the legal consequene- 


35. U.S. Fidelity & Guaranty Co. 
y. Stapleton, 141 S.E. 506, 37 Ga.App. 
707; Gagnon’s Case, 146 A. 82, 128 Me. 
155; Sgattone v. Mulholland & Got- 
wals, 138 A. 855, 290 Pas» 341; Byrne 
v. Henry A. Hitner’s Sons Co., 138 A. 
826, 290 Pa. 225, 58 A.L.R. 865; Lecker 
v. Valentine, 133 A. 792, 286 Pa. 418, 
Tarr v. Hecla Coal & Coke Co., 109 
A. 224, 265 Pa. 519; Bowser v. Milli- 
ron Const. Co., 93 Pa.Super. 34. 


36. Maryland Casualty Co. v, Don- 
nelly, (Tex.Civ.App.) 50 S.W.(2d) 388. 


Direction and control as test of lia- 
pility see infra § 141. 


37. Cal.—Umsted v. Scofield En- 
gineering Const. Co., 263 P. 799, 203 
Gal. 224; Independence Indemnity Co. 
yv. Industrial Accident Commission of 
California, 262 P. 757, 203 Cal. 51; 
Diamond Drill Contracting Co. v. In- 
dustrial Accident Commission of Cali- 
forni>, 250 P. 862, 199 Cal. 694; Fed- 
eral Mutual Liability Ins. Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 210 P. 628, 190 Cal. 97; Em- 
ployers’ Liability Assur. Corporation, 
Limited, of London, England, v. In- 
dustrial Accident Commission of Cali- 
fornia, 177 P. 273, 179 Cal. 432. 


Ga.—vU. S. Fidelity & Guaranty Co. 
vy. Stapleton, 141 S.H. 506, 37 Ga.App. 
707. 


La.—Rooney v. Overseas Ry., 
So. 486, 173 La. 183 [setting aside 
So. 765, 17 La.App. 205]. 


Me.—Torsey’s Case, 153 A. 807, 130 
Me. 65; Gagnon’s Case, 146 A. 82, 128 
Me. 155. 


Mass.-—Chisholm’s Case, 
161, 238 Mass. 412. 


N.Y.—Mandotto v. Hudson Shoring 
Co., 129 N.E. 933, 229 N.Y. 624; Mur- 
ray v. Union R. Co., 127 N.E. 907, 229 
N.Y. 110; Schweitzer v. Thompson & 
Norris Co. of New Jersey, 127 N.E. 
904, 229 N.Y. 97; De Noyer v. Cava- 
naugh, 116 N.E. 992, 221 N.Y. 273; Jaa- 
beck v. Theodore A.,Crane’s Sons Co., 
201 N.Y.S. 743, 206 App.Div. 574 [rev 
on other grounds, 144 N.E. 625, 238 N. 
Yi. 314). 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Robson v. 
Martin, 140 A. 339, 291 Pa. 426; Sgat- 
tone v. Mulholland & Gotwals, 138 A. 
$55, 290 Pa. 341, 58 A.L.R. 1463; Leck- 
er v. Valentine, 133 A. 792, 286 Pa. 
418; Atherholt v. William Stoddart 
Co., 133 A. 504, 286 Pa. 278; Tarr v, 
Hecla Coal & Coke Co., 109 A. 224, 
265 Pa. 519; Caruso v. Common- 
wealth, 99 Pa.Super. 238; Bowser v. 
Milliron Const. Co., 93 Pa.Super. 34. 


Va.—Ideal Steam Laundry v. Wil- 
liams, 149 S.E. 479, 153 Va. 176. 


See Security Union Casualty Co. v. 
Hunt, (Tex.Civ.App.) 294 S.W. 695 
(holding that one contracting to drill 
a well for the owner of an oil and gas 
lease and requesting the owner to 
have his driller do the work, with his 
crew, is the employer of a member 
of the crew injured in the work, the 
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Thus 


contract to drill the well not having 
been abrogated by the owner’s em- 
ploying his driller to do the work); 
and cases passim this section; and 
infra §§ 140-144. 


[a] For example (1) a finding that 
an employee was temporarily employ- 
ed by a corporation in delivering 
goods is not inconsistent with his ad- 
mitted general employment as private 
chauffeur by its president. Atherholt 
v. William Stoddart Co., 133 A. 504, 
286 Pa. 278. (2) A finding of a tem- 
porary employment, by a mining com- 
pany, of an employee of another com- 
pany to help put out a fire, is not in- 
consistent with a-finding of a general 
employment by the latter’ company. 
Tarr v. Hecla Coal & Coke Co., 109 
A. 224, 265 Pa. 519. 


[b] Assistance to truckman en- 
gaged by employer.—An employee di- 
rected by his employer’s manager to 
assist the employee of a truckman en- 
gaged by his employer does not be- 
come a special employee of the truck- 
man, nor a fellow servant of the lat- 
ter’s employee. Callahan v. Harm, 
277 BP. 529, 98 Cal.App. 568. 


[ce] Wlegal agreement—(1) An 
employee cannot be in the special em- 
ployment of one master and the gen- 
eral employment of others where the 
general employment would be the re- 
sult only of an illegal agreement of 
employment. Doran v. New York 
City Interborough Ry. Co., 147 N.E. 
62, 239 N.Y. 448 (holding that none of 
the members of a group of railroads 
has power to become a general em- 
ployer of the servants of others). (2) 
Legality cf contract generally see in- 
frans. 174. 


38. Schweitzer v. Thompson, etc., 
Co., 127 N.E. 904, 229 N.Y. 97; Robson 
v. Martin, 140 A. 3389, 291 Pa. 426; 
Caruso v. Commonwealth of Pennsyl- 
vania; 99 Pa.Super. 238. 


39. Independence Indemnity Co. v. 
Industrial Accident Commission of 
California, 262°P. 757, 203 Cal. 51; 


Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England v. 
Industrial Accident Commission of 
California, 177 Ves 2735-79) Cale 4325 
Schweitzer v. Thompson & Norris Co. 
of New Jersey, 127 N.E. 904, 229 N.Y. 
97; De Noyer v. Cavanaugh, 116 N.E. 
992, 221 N.Y. 273; Jaabeck v. Theodore 
A. Crane’s Sons Co., 201 N.Y.S. 743, 
206 App.Div. 574 [rev on other 
grounds 144 N.B. 625, 238 N.Y. 314]; 
Dale v. Hual Const. Co., 161 N.Y.S. 
540, 175 App.Div. 284. See Lee v. 
Cranford Co., 169 N.Y.S. 370, 182 App. 
Div. 200 (apparently so holding). 


[a] Analogy to common law.— 
Workmen may be “at one and the 
same time . . generally the em- 
ployees of the general employer and 
specially the employees of the spe- 
cial employer. As they may_under 
the common law of master and serv- 
ant look to the former for their wag- 
es and to the latter for damages for 
negligent injuries, so under the Work- 
men’s Compensation Law they may, 


es of the relation with the latter.** 
al relationship exists, an employee injured in the 
special employment may, according to some author- 
ities, be granted compensation as against either em- 
ployer*® or, at least where at the time of the injury 
both the general and the special employers exert 
some measure of control over the employee,*® against 
poth,*! the general employer not being relieved of l-. 
ability by the creation of the relation of special em- 
ployment ;4?. nor is he relieved by the mere fact that 
the work in which the servant is engaged is superin- 


[§ 139 


Where such du- 


so far as its provisions are applica- 
ble, look to the one or to the other, or 
to both, for compensation for inju- 
ries due ‘to occupational hazards.” 
De Noyer v. Cavanaugh, 116 N.E. 992, 
221 N.Y. .273. ~~ 


40. Diamond Drill Contracting Co. 
vy. Industrial Accident Commission of 
California, 250 P. 862, 199 Cal. 694; 
Famous Players Lasky Corporation 
v. Industrial Accident Commission of 
State of California, 228 P. 5, 194 Cal. 
134, 34 A.L.R. 765; Pruitt v. Indus- 
trial Accident Commission of Cali- 
fornia, 209 P. 31, 189 Cal. 459; Em- 
ployers’ Liability Assur. Corporation, 
Limited, of London, England vy. In- 
dustrial Accident Commission of Cali- 
fornia, 177 P. 273, 179 Cal. 432. 


41. Umsted v. Scofield Engineering 
Const. Co., 263 P. 799, 203 Cal. 224; 
Independence Indemnity Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 262 P. 757, 203 Cal. 51; Famous 
Players Lasky Corporation y. Indus- 
trial Accident Commission of State 
of California, 228 P. 5, 194 Cal. 134, 
34 A.L.R. 765; Zurich General Acci- 
dent & Liability Assur. Co..v. Indus- 
trial Accident Commission, 22 P.(2d) 
572, 132 Cal.App. 10%; New York In- 
demnity Co. v. Industrial: Accident 
Commission, 14 P.(2d) 160, 126 Cal. 
App. 37; De Noyer v. Cavanaugh, 116 
N. Ei 992, 227 NYs 273... See plee rye 
Cranford Co., 169 N.Y.S. 370, 182 App. 
Div. 200 (apparently so _ holding); 
Lecker v. Valentine, 133 A. 792, 286 
Pa. 418 (holding that the filing by the 
employee, at the suggeStion of the 
compensation board, of claims against 
both his regular employer and the 
person to whom he had_ been lent 
could not ‘alter or diminish his right 
of recovery agaimst the latter,’ and 
that it was unnecessary to decide, on 
the record, whether he could have 
maintained a claim against his regu- 
lar employer); Cayil v. Industrial 
Commission, 179 N.W. 771, 7738, 172 
Wis. 654 (where the court said: “It 
is suggested ie ati re Bist 
[the employee] had the right to look 
to either employer... 1. tivis 
our view that there might be such a 
state of facts that both the general 
and the special employer would be li- 
able. However, we find it un- 
necessary to decide this question in 
the present proceeding”). 


42. Federal Mut. Liability Ins. Co. 
v. Industrial Accident Commission of 
Califormia, (20ers 628) 00 (Cakecoie 
See O’Rourke v. Percy Vittum Co., 207 
N.W. 636, 638, 166 Minn. 251 [quot 
Gagnon’s Case, 146 A. 82, 84, 128 Me. 
155] (holding that “‘where an em- 
ployee performs services for a third 
party by direction of his employer, if 
the relation of employer and employee 
continues to exist between them dur- 
ing the performance of such services, 
the employer is liable under the Com- 
pensation Act for injuries sustained 
by the employee while performing the 
task so assigned to him, although he 
may be under the control of the third 
party as to the details of the work’); 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tended by the agent of some one else,*? nor to ren- 
der the general employer liable for compensation, is 
it necessary that the work for the special employer 
be incidental to the business of the general employ- 
er,** or that it be in a business for pecuniary gain.*® 
Where an employee is sent by his employer to do 
specified work for another, the fact that he is call- 


ed upon to do, in addition, something else in the same’ 


line does not make him the employee of the person 
to whom he is sent.*® 


Implied contract has been held to arise between 
the employee and the person to whom he is lent, 
where the latter has control and direction of the 
employee.** 


Doctrine of respondeat superior is inapplicable.*® 


Rules of employers’ liability for negligence are not 
controlling.*® 


Opinion of employee as to which party is his em- 
ployer has been said to be not of much significance 
in determining his rights.°° 


Kennedy vy. Thom, 49 Que.Super. 211 
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14 (where the court said: ‘There is, 


[71 C.J.) 405 


[§ 140] b. Requirements for Special Employment. 
The relationship of special employment cannot be 
created without the knowledge of the employee,** or 
without his acquiescence or consent to the transfer 
of his services to the new master,®? which consent 
may be either express or implied,®* although it can- 
not be inferred merely from the fact that the em- 
ployee obeys the commands of his master in entering 
the service of another;®* and where an employer 
seeks to be relieved from liability on the ground that 
the services of the employee have been transferred 
to another, he must show that the servant has en- 
tered on the latter’s service,°® pursuant to an ex- 
press or implied contract so to do,°* and submitted 
himself to his direction and control,®* 


[§ 141] c. Tests of Liability—(1) Direction and 
Control. The general test in determining whether 
a person to whom an employee is lent becomes his 
employer, and liable for compensation, is whether 
he assumes the direction and control of the em- 
ployee.*® As otherwise stated, it is the right to 


(holding that the head of a business 
who places his workmen at the dis- 
posal of a third person and continues 
to pay their wages does not cease to 
be responsible for the compensation 
to which they are entitled on account 
of an accident in the course of their 
employment within these conditions). 


43. Gagnon’s Case, 146 A. 82, 128 
Me. 155. 


44. Jaabeck v. Theodore A. Crane’s 
Sons Co., 201 N.Y.S. 743, 206 App.Div. 
574 [rev 144 N.E. 625, 238 N.Y. 314]. 


45. Jaabeck v. Theodore A. Crane’s 
Sons Co., supra. 


46. Rooney v. Overseas Ry., 136 
So. 486, 173 La. 183 [setting aside 134 
So. 765, 17 La.App. 205]. 


[a] Reason for rule.—‘‘It is not 
considered that the employee, in un- 
dertaking to do such other thing, is 
acting for himself, and not for the 
one who sent him. To hold to the 
contrary would have a tendency to 
upset, as between master and em- 
ployee, the established order of 
things, for it would throw the em- 
ployee in competition with his mas- 
ter.”’ Rooney v. Overseas Ry., 136 So. 
486, 487, 173 La. 183 [setting aside 134 
So. 765, 17 La.App. 205]. 


{b] TIllustration.—An employee of 
a repair company who, having been 
sent to repair defendant’s ship, was 
instructed by defendant’s superin- 
tendent to go upon a crane, used in 
connection with the vessel, although 
not part of it, which suddenly devel- 
oped trouble, was held not an em- 
ployee of defendant within the com- 
pensation statute. Rooney v. Over- 
seas Ry., 136 So. 486, 173 La. 183 
Nee aside 134 So. 765, 17 La.App. 
2 3 


47. Cayll v. Industrial Commis- 
sion, 179 N.W. 771, 172 Wis. 554. 


amped. contract generally see infra 
172. 


48. Dale v. Saunders, 112 N.E. 571, 
218 N.Y. 59, Ann.Cas.1918B 703. 


49. Kirkpatrick v. Industrial Acci- 
dent Commission, 161 P. 274, 31 Cal. 
App. 668; Dale v. Saunders, 112 N.E. 
571, 218 N.Y. 59, Ann.Cas.1918B 703. 


50. Cayll v. Industrial Commis- 
sion, 179 N.W. 771, 172 Wis. 554. But 
see Yolo Water & Power Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 168 P. 1146, 1147, 35 Cal.App. 


© 


abundant evidence to support the 
award. 3 
fies that he intended to work as usual 
as an employee of the company, and 
not of’’ [the company’s foreman]). 


51. Wilson & Co. v. Locke, 50 F. 
(2d) 81; Murray v. Union R. Co., 127 
N.E. 907, 229 N.Y. 110. 


“Employment, like any other con- 
tract, presupposes understanding. 
The new relation cannot be thrust up- 
on the servant without knowledge or 
consent. . . Understanding may be 
inferred from circumstances, but un- 
derstanding there must be. Common- 
law rights and remedies are not lost 
by stumbling unawares into a new 
contractual relation. There can be no 
unwitting transfer from one service 
to another.” Murray v. Union R. Co. 
of New York, supra. 


[a] Rule applied to an employee 
of ‘a detective bureau who had no 
knowledge as to whether the bureau 
had undertaken to guard the proper- 
ty of a railroad, during a strike, in 
its own way, or had undertaken to 
furnish it with men so that it might 
guard its property for itself. Mur- 
ray v. Union Ry. Co. of New York 
City, 127 N.E. 907, 229 N.Y. 110. 


52. La.—McEachern v. Pine Wood 
Lumber Co., 5 La.App. 665. 


Me.—Torsey’s Case, 153 A. 807, 130 
Me. 65. 


Mass.—Emack’s Case, 123 N.E. 86, 
232 Mass. 596. 


N.J.—Jackson v. Brie R. Co., 91 A. 
1035, 86 N.J.Law 550. 


N.Y.—Murray v. Union Ry. Co. of 
New York City, 127 N.E. 907, 229 N.Y. 
110; Schweitzer v. Thompson, etce., 
Co., 127 N.E. 904, 229 N.Y. 97. 


Wis.—Rhinelander Paper Co. v. In- 
dustrial Commission, 239 N.W. 412, 
206 Wis. 215; Seaman Body Corpo- 
ration v. Industrial Commission of 
Wisconsin, 235 N.W.. 4338, 204 Wis. 
157; Spodick v. Nash Motor Co., 232 
N.W. 870, 203 Wis. 211; Cayll v. In- 
dustrial Commission, 179 N.W. 771, 
172 Wis. 554. 


53. Torsey’s Case, 153 A. 807, 130 
Me. 65; Spodick v. Nash Motor Co., 
232 N.W. 870, 203 Wis. 211. 


[a] Consent may be inferred 
“from the servants acceptance of or 
obedience to orders given by the spe- 
cial employer or his representa- 


tives.” Torsey’s Case, 153 A. 807, 808, 
e | 130 Me. 65. 
[The employee] testi- 54. Rhinelander Paper Co. v. In- 


dustrial Commission, 239 N.W. 412, 


206 Wis. 215. 


[a] Discussion of rule.—‘‘Where 
an employee enters the service of an- 
other at the command and pursuant 
to the direction of the master, no 
new relationship is created. While 
the employee may be subject to the 
direction of the temporary master, he 
is there in obedience to the command 
of his employer, and in doing what 
the new master directs him to do, he 
is performing his duty to the employ- 
er who gave the order. Whether or 
not there is in a particular case such 
a change of relationship is often a 
matter of great difficulty and as to 
which reasonable minds may come to 
different conclusions.” Rhinelander 
Paper Co. v. Industrial Commission, 
239 N.W. 412, 413, 206 Wis. 215. 


55. Jackson v. Erie R. Co., 91 A. 
1035, 86 N.J.Law 550; Seaman Body 
Corporation v. Industrial Commission 
hw iecougin. 235 N.W. 433, 204 Wis. 


56 Knudson v. Jackson, 183 N.W. 
391, 191 Iowa 947; Seaman Body Cor- 
poration v: Industrial Commission of 
Wisconsin, 235 N.W. 433, 204 Wis. 157. 


57. McEachern v. Pine Wood Lum- 
ber Co., 5 La.App. 665; Jackson v. 
Erie R. Co., 91° A.’ 1035, 86 N.J.Law 
550; Murray v. Union Ry. Co. of New 
York City, 127 N.E. 907, 229 N.Y. 110. 


Direction and control as test of Jia- 
bility see infra § 141. 


58. Cal.—Stacey Bros. Gas Const. 
Co. v. Industrial Accident Commis- 
sion of State of California, 239 P. 
1072, 197 Cal. 164. 


Conn.—Parsons v. M. J. Daly & 
Sons, 158 A. 216, 114 Conn. 143. 


Ga.—uv. §S, Fidelity & Guaranty Co. 
you eaplekor, 141 S.E. 506, 37 Ga.App. 


Ill.—Allen-Garcia Co. v. Industrial 
Commission, 166 N.E. 78, 334 Ill. 390. 


Me.—Torsey’s Case, 153 A. 807, 13 
Me. 65. ed 


Mass.—Chisholm’s Case, 
161, 238 Mass. 412. 


Mich.—Stoddard v. Cooper-Wide- 
mann Const. Co., 190 N.W. 693, 220 
Mich. 643. 


Okl.—Oklahoma General Power Co. 
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control and direct the activities of the employee,°® 
or the power to control the details of the work to be 
performed and to determine how it shall be done®® 
and whether it shall stop or continue,®! that gives 
rise to the relationship of special employer and em- 
ployee; or it must appear that, either by the terms 
of the contract or during the course of its perform- 
ance, the employee of the alleged independent con- 
tractor came under the direction and control of the 
other party to the contract, and suffered injury as a 


v. State Industrial Commission, 235 
P. 1095, 108 Okl, 251. 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Robson v. 
Martin, 140 A. 339, 291 Pa. 426; Sgat- 
tone v. Mulholland & Gotwals, 138 A. 
855, 290 Pa. 341, 58 A.L.R. 1463; Leck- 
er v. Valentine, 133 A. 792, 286 Pa. 
418; Tarr v. Hecla Coal & Coke Co., 
109 A. 224, 265 Pa. 519; Lewis v. S. 
M. Byers Motor Car Co., 156 A. 899, 
102 Pa.Super. 434; Caruso v. Com- 
monwealth of Pennsylvania, 99 Pa. 
Super. 238; Bowser v. Milliron Const. 
Co., 93 Pa.Super. 34. 


Ont.—Durant v. Minnesota & On- 
tario Power Co., 12 Ont.W.N. 394. 


And see cases infra notes 59, 60. 


59. Independence Indemnity Co. v. 
Industrial Accident Commission of 
California, 262 P. 757, 208 Cal 51); 
Zurich General Accident & Liability 
Assur. :Co. v. Industrial. Accident 
Commission, 22 P.(2d) 572, 182 Cal. 
App. 101. 


60. Employers’ Liability Assur, 
Corporation, Limited, of London, Eng- 
land, v. Industrial Accident Commis- 
sion:;of California, 177 P. 273, 179 
Cal. 432; Pigeon v. Employers’ Lia- 
bility Assur. Corporation, 102 N.E. 
932, 216 Mass. 51, 53, Ann.Cas.1915A 
737; Byrne v. Henry A. Hitner’s Sons 
Co., 138 A. 826, 290 Pa.'225, 58 A.L.R. 
865; Seaman Body Corporation v. In- 
dustrial Commission of Wisconsin, 
235 N.W. 433, 204 Wis. 157. 


61. Pigeon v. Employers’ Liability 
Assur. Corporation, 102 N.E. 932, 216 
Mass. 51, Ann.Cas.1915A 737; Seaman 
Body Corporation v. Industrial Com- 
mission of Wisconsin, 235 N.W. 433, 
204 Wis. 157. 


62. Umsted v. Scofield Engineering 
Co., 263 P. 799, 203 Cal. 224; Diamond 
Drill Contracting Co. v. Industrial Ac- 
cident Commission of California, 250 
P. 862, 199 Cal. 694; Stacey Bros. 
Gas Const. Co. v. Industrial Accident 
Commission of State of California, 
239 P. 1072, 197 Cal. 164; Famous 
Players Lasky Corp. v. Industrial Ac- 
cident ‘Commission of State of Cali- 
es Deg 228eP. 150194 (Cale 134; (34 aA. 
R. ‘ 


63. Arnett v. Hayes Wheel Co., 
166 N.W. 957, 201 Mich. 67. 


64. Cal._—-Becker v. Industrial Ac- 
cident Commission, 298 P. 979, 212 
Cal. 526; Umsted v. Scofield Engi- 
neering Const. Co., 263 P. 799, 203 
Cal. 224; Diamond Drill Contracting 
Co, v. Industrial Accident Commission 
of California, 250 P. 862, 199 Cal. 694; 
Famous Players Lasky Corporation v. 
Industrial Accident Commission of 
State of California, 228 P. 5, 194 Cal. 
134, 384 A.L.R. 765; Pruitt v. Indus- 
trial Accident Commission of Cali- 
fornia, 209 P. 31,°189 Cal. 459; ‘De- 
partment of Water & Power of City 
of Los Angeles v. Industrial Accident 
Commission of California, (App.) 24 
P.(2d) 866; Zurich General Accident 
& Liability Assur. Co. v. Industrial 
Accident Commission, 22 P.(2d) 572, 
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132 Cal.App. 101. 


Conn.—Parsons v. M. J. Daly & 
Sons, 158 A. 216, 114 Conn. 143. 


Ga.—uw. S. Fidelity & Guaranty Co. 
ee te 141 S.E. 506, 37 Ga.App. 


Ind.—Crawfordsville Shale Brick 
Co. v. Starbuck, 141 N.E. 7, 80 Ind. 
App. 649. 


Ky.—Kentucky & West Virginia 
Gas Co. v. Wireman, 43 S.W.(2d) 183, 
241 Ky. 18. 


Me.—Gagnon’s Case, 146 A. 82, 128 
Me. 155. 


Mass.—Ferrara’s Case, 169 N.E. 137, 
269 Mass. 243;*Entack’s Case, 123 N. 
E. 86, 282 Mass. 596; Scribner’s Case, 
eee $50, 231 .Mass. 132, 3 A.L.R. 


Mich.—Arnett v. Hayes Wheel Co., 
166 N.W. 957, 201 Mich. 67. 


N.Y.—Meo y. Bloomgarden, 261 N. 
Y.S. 279, 237 App.Div. 325 [dism 186 
N.E. 207, 262 N.Y. 72]; Dale v. Hual 
Const. Co., 161 N.Y.S. 540, 175 App. 
Div. 284. See De Noyer v. Cavanaugh, 
116 N.B.''992, 221 N.Y.'2'73' (“exclusive 
control’). j 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, .294 Pa. 230; Robson v. 
Martin, 140 A. 339, 291 Pa. 426; Leck- 
er v. Valentine, 1383 A..792, 286 Pa. 
418; Tarr v. Hecla Coal & Coke Co., 
109 A. 224, 265 Pa. 519; Bowser v. 
Milliron Const. Co., 93 Pa.Super. 34. 


Va.—Ideal Steam Laundry v. Wil- 
liams, 149 S.E. 479, 153 Va. 176. 


Wis.—Seaman Body Corporation v. 
Industrial Commission of Wisconsin, 
235 N.W. 4338, 204 Wis. 157; Spodick 
v. Nash Motor Co., 232 N.W. 870, 203 
Wis. 211; Cayll v. Industrial Commis- 
sion, 179 N.W. 771, 172 Wis. 554. 


But see Roy v. Lemieux, 57 Que. 
Super. 165 (holding that, if an em- 
ployer sends his employee to work for 
a third person, and, during such 
work, the employee is injured, he has 
a right to claim from his employer 
under the workmen’s compensation 
act, even though he has placed him- 
self under the direction of the fore- 
man of the third person). 


[a] Reason for rule.—‘“‘The rule of 
law . now specifically approved, 
rests upon consideration of fairness 
and justice. Under it the burden to 
compensate is placed upon the spe- 
cial employer whose work is being 
performed and upon the industry in 
which the employee is engaged and 
which is being primarily promoted.” 
Seaman Body Corporation v. Indus- 
trial Commission of Wisconsin, 235 N. 
W. 433, 436, 204 Wis. 157. 


[b] Rule applied to: (1) Creamery 
company to which a pipe fitter was 
lent to aid in installing refrigerating 
apparatus, the entire work being un- 
der the control and direction of its 
superintendent. Parsons v. ots 
Daly & Sons, 158 A. 216, 114 Conn. 143. 
(2) Farmer to whom a construction 
company’s employee had been lent for 


consequence of such direction and control.®? 
not so much the actual exercise of control which is 
regarded as the right to exercise it.°* 
employee comes under the direction and control of 
the person to whom his services have been furnish- 
ed, the latter becomes his special-or temporary em- 
ployer, and liable for compensation ;°* where he does 
not, the latter does not become his special or tem- 
porary employer, and is not liable for compensa- 
tion,®® and the original employer remains liable for 


It is 
Where the 


~ 


work in which the company had no 
interest, the farmer having no inter- 
est in the company, but being a broth- 
er of its president. Bowser v. Mill- 
iron Const. Co., 934Pa.Super. 34. (3) 
Gas company to which was lent an 
employee of a ditch digging contrac- 
tor, to aid the company in laying pipe, 
the employee in his work for the com- 
pany being solely under its direction. 
Cayll v. Industrial Commission, 179 
N.W. 771, 172 Wis. 554. (4) Mining 
company to which another company 
had lent an employee to help put out 
a fire. Tarr v. Hecla Coal & Coke Co., 
109 A. 224, 265 Pa. 519. (5) Motor 
company to which was lent a boiler 
maker to make repairs. Spodick v. 
Nash Motor Co., 232 N.W. 870, 2038 
Wis. 211. (6) Oil company to’ which 
a drilling company furnished a drill- 
ing crew to convert a test hole into a 
water well under the direction of the 
oil company’s experts, who personal- 
ly, as well as through the drilling 
company’s foreman, gave orders to 
the members of the crew. Diamond 
Drill Contracting Co. v. Industrial 
Accident Commission of California, 
250 P. 862, 199 Cal. 694. (7) Super- 
intendent of a laundry to whom the 
services of one of its employees were 
lent one day a week~sfor work at his 
home. Ideal Steam Laundry Co. v. 
Williams, 149 S.E. 479, 153 Va. 176. 


[ce] Leading case.—Cayll v. Indus- 
trial Commission, 179 N.W. 771, 172 
Wis. 554. 


65. Cal.—Stacey Bros. Gas Const. 
Co. v. Industrial Accident Commission 
of State of California, 239 P. 1072, 
197 Cal. 164; Kirkpatrick v. Indus- 
trial Accident Commission of Cali- 
fornia, 161 P. 274, 31 Cal.App. 668. 


Ga.—Georgia Ry. & Power Co. vy. 
Middlebrooks, 128 S.E. 777, 34 Ga. 
App. 156. 


Idaho.—Modlin v. Twin Falls Canal 
Co., 286 P..612, 49 Idaho 199. 


Ind.—Central Metal Forms Co. v. 
Molin, 176 N.E. 8738, 92 Ind.App. 631. 


Me.—Gagnon’s Case, 146 A. 82, 128 
Me. 155. 


Mass.—Hogan’s Case, 127 N.E. 892, 
236 Mass. 241. 


Mich.—Stoddard v. Cooper-Wide- 
mann Const. Co., 190 N.W. 693, 220 
Mich. 643. 


N.Y.—Schweitzer v. Thompson, etc., 
Co., 127 N.E. 904, 229 N.Y. 97; Mackey 
v. City of New York, 184 N.Y.S. 495, 
193 App.Div. 535. 


Pa.—Robson v. Martin, 140 A. 339, 
291 Pa. 426. 


Wis.—Hardware Mut. Casualty Co. 
v. Morin, 221 N.W. 649, 197 Wis. 156. 


Ont.—Durant y.s*Minnesota & On- 
tario Power Co., 12 Ont.W.N. 394. 


[a] Rule applied to: (1) A con- 
tractor erecting a gas holder for a 
gas and electric company, which fur- 
nished its pole construction crew to 
erect a derrick needed in the econ- 
struction, and which exercised com- 
plete and exclusive control and su- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 141-143] 


compensation.®® 


the master of responsibility.7+ 


Direction and control at time of injury. For lia- 
bility to attach to a person as a special employer, the 
_ employee must have been subject to his direction and 


Complete,*7 full,®® or exelusive®? 
control, supervision, or direction has been required, 
and not mere suggestion as to detail;7° and it has 
been held that the mere fact that the work in which 
the servant is engaged is superintended by the agent 
of some one other than the master does not relieve 
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power to discharge the employee. does not relieve the 
special employer of liability if he has control of the 
employee in the work;7* likewise as to the reten- 
tion by the general employer of power to recall him 
at any time;7® but, in the absence of such control 
by the special employer, the retention by the general 


employer of the power to discharge the employee’ 


sation. 


control at the time of the injury.7? 


[§ 142] (2) Power To Discharge or Recall.7° 
The power to discharge an employee has been held 
to be a test in determining who is the employer.’* 
However, the fact that the general employer retains 


pervision over the crew. Stacey Bros. 
Gas Const. Co. v. Industrial Accident 
Commission of State of California, 
239 P. 1072, 197 Cal. 164. (2) A ven- 
dor of building equipment which was 
installed by the vendee’s workmen, 
who remained on the vendee’s payroll, 
subject to its orders as to hours, and 
to being discharged by it, although 
the vendor's representatives had gen- 
eral supervision of the» installation 
of the equipment. Gagnon’s Case, 146 
A. 82, 128 Me. 155. 


66. Cal.—Stacey Bros. Gas Const. 
Co. v. Industrial Accident Commission 
of State of California, 239 P. 1072, 
197 Cal. 164. 


Idaho.—Modlin vy. Twin Falls Canal 
Co., 286 P. 612, 49 Idaho 199. 


Ind.—Central Metal Forms Co. v. 
Molin, 176 N.E. 873, 92 Ind.App. 631. 


Me.—Gagnon’s Case, 146 A. 82, 128 
Me. 155. 


Mass.—Hogan’s Case, 127 N.E. 892, 
236 Mass. 241. 


N.Y.—Jaabeck v. Theodore A. 
Crane’s Sons Co., 144 N.E. 625, 238 
N.Y. -314. 


Pa.—Robson v. Martin, 140 A. 339, 
291 Pa. 426; Lewis v. S. M. Byers Mo- 
fed Car Co., 156 A. 899, 102 Pa.Super. 

34. 


Wis.—Hardware Mut. Casualty Co. 
v. Morin, 221 N.W. 649, 197 Wis. 156. 


[a] Rule applied to: (1) A build- 
ing contractor which directed its em- 
ployee to assist another building con- 
tractor, engaged on the same building, 
in unloading a concrete mixer. Con- 
crete Metal Forms Co. v. Molin, 176 N. 
EB. 873, 92 Ind.App. 631. (2) A com- 
pany renting rock drilling machinery, 
operated by two of its employees, to 
a concern engaged in the construction 
of a dam and spillway. Modlin v. 
Twin Falls Canal Co., 286 P. 612, 49 
Idaho i199. 


67. Stacey Bros. Gas Const. Co. v. 
Industrial Accident Commission of 
State of California, 239 P. 1072, 197 
Cal. 164; Georgia Ry. & Power Co. v. 
Baa OOEe, 128 S.E. 777, 34 Ga. App. 
156. 


68. Arnett v. Hayes Wheel Co., 166 
N.W. 957, 201 Mich. 67. 


69. Stacey Bros. Gas Const. Co. 
v. Industrial Accident Commission of 
State of California, 239 PB. 1072, 197 
Cal. 164. 


70. Stacey Bros. Gas Const. Co. v. 
Industrial Accident Commission of 
State of California, supra. 


71. Gagnon’s Case, 146 A. 82, 128 
Me. ‘155. 


72. Cal.—Independence Indemnity 
Co. v. Industrial Accident Commission 


‘ 


: 


of California, 262 P. 757, 203 Cal. 51. 


Conn.—Parsons v. M. J. Daly & 
Sons, 158 A. 216, 114 Conn. 148. ‘ 


Ind.—Central Metal Forms Co. v. 
Molin, 176 N.E. 873, 92 Ind.App. 631. 


Me.—Torsey’s Case, 153 A. 807, 130 
Me. 65. 


Mass.—Ferrara’s Case, 169 N.E. 137, 
269 Mass. 243; Scribner’s Case, 120 
N.E. 350, 231 Mass. 132, 3 A.L.R. 1178. 


N.Y.—Mackey v. City of New York, 
184 N.Y.S. 495, 193 App.Div. 535. 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Sgattone v. 
Mulholland & Gotwals, 138 A. 855, 290 
Pa, 341; Lewis v. S. M. Byers Motor 
Car Co., 156 A. 899, 102 Pa.Super. 434. 


[a] Thus a motion picture compa- 
ny which had arranged for the serv- 
ices of a railroad crew was held the 
special employer of the crew during 
the filming of the picture, and until 
its dismissal, but not thereafter, and 
not liable for compensation to a mem- 
ber of the crew injured while the crew 
was returning to its home base. In- 
dependence Indemnity Co. v. Industri- 
al Accident Commission of California, 
262 P. 757, 203 Cal. 51 (holding fur- 
ther that the payment by the motion 
picture company of a bill including 
the time consumed in returning did 
not constitute an admission on its 
part that a member of the crew was 
in its special employ at the time of 
the accident, where such payment was 
made without knowledge of its im- 
port and merely to satisfy the claim 
presented by the railroad company). 


‘73. As test of relation of employer 
and employee generally see infra § 
67. 


74.. U. S. Fidelity & Guaranty Co. 
v. Stapleton, 141 S.E. 506, 37 Ga.App. 
707; Georgia Ry. Power Co. v. 
Middlebrooks, 128 S.E. 777, 34 Ga.App. 
156; Meyer vy. Industrial Commission, 
179 N.E. 456, 347 Ill. 172. See Stod- 
dard v. Cooper-Widemann Const. Co., 
190 N.W. 693, 220 Mich. 643 (where 
the test of the power to discharge was 
applied); Robson v. Martin, 140 A. 
339, 340, 291 Pa. 426 (where, in hold- 
ing the person to whom a truck and 
driver had been hired out liable for 
compensation, the court said: ‘The 
hiring was not for any definite period, 
and . . . [that person] could dis- 
charge the truck and driver from 
service at any time’’); Durant v. Min- 
nesota & Ontario Power Co., 12 Ont. 
W.N. 394, 395 (where, in holding the 
person to whom a team and driver 
had been hired out not within the 
compensation act, the court said: 
“Theidefendants!''. -< “St hadi.” ./ | 
[nolsepower £01.) a. dismiss 5.5, ¢ 
[the driver]”). 


[§ 143] (3) Payment of Wages.7® 
ing which employer is responsible for compensation 
to a lent employee, evidence as to who pays his wages 
may aid,®° and is a circumstance to be considered,** 
but is not controlling,’? nor is it a circumstance 


or to recall him at any time from the work he is do- 
ing?’ has been cited as a ground for holding the gen- 
eral, and not the special employer liable for compen- 


In determin- 


75. Torsey’s Case, 153 A. 807, 130 
Me. 65. See Dale v. Hual Const. Co., 
161 N.Y.S. 540, 541, 175 App.Div. 284 
(where the court, in holding the spe- 
cial employer liable, said: ‘The driv- 
er of . . . [the “general employ- 
er’s] team . . . was under the 
control and direction of [the 
special employer’s] foreman. The 
. . .. [speéial employer] had no au- 
thority to discharge . . . [the em- 
ployee], but evidently had authority 
to refuse to continue him and the 
team in its service longer’). 


76. Bowser v. Milliron Const. Co., 
93 Pa.Super. 34. 


77. Georgia Ry. & Power Co. v. 
Middlebrooks, 128 S.E. 777, 34 Ga.App. 


156; Stoddard v. Cooper-Widemann 
Const. Co., 190 N.W. 693, 220 Mich. 
643; Lewis v. S. M. Byers Motor Car 


Co., 156 A. 899, 102 Pa.Super. 434. See 
De Noyer v. Cavanaugh, 116 N.E. 992, 
221 N.Y. 273, 275 (where the court 
said: ‘Even where no property of the 
general employer is intrusted to the 
employee to be used in the special 
employment, the general employer 
pays the compensation, may direct 
the employee when to go to work, and 
may discharge him for refusal to do 
the work of the special employer. 
The industrial commission, therefore, 
has full power to make an award 
against the general employer’). 


78. Stoddard v. Cooper-Widemann 
race Co., 190 N.W. 693, 220 Mich. 


79. As test of relation generally 
see infra § 169. 


80. Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Sgattone 
v. Mulholland & Gotwals, 138 A. 855, 
290 Pa. 341, 58 A.L.R. 1463; Lecker v. 
Valentine, 133 A. 792, 286 Pa. 418; 
Bowser v. Milliron Const. Co., 93 Pa. 
Super. 34. 


81. Crawfordsville Shale Brick Co. 
v. Starbuck, 141 N.E. 7, 80 Ind.App. 
649; Atherholt v. William Stoddart 
Co., 133 A. 504, 286 Pa. 278; Durant 
v. Minnesota & Ontario Power Co., 12 
Ont.W.N. 394. 


82. Arnett v. Hayes Wheel Co., 166 
N.W. 957, 201 Mich. 67; Sgattone v. 
Mulholland & Gotwals, 138 A. 855, 
290 Pa. 341, 58 A.L.R. 1468; Lecker v. 
Valentine, 133 A. 792, 286 Pa. 418; At- 
herholt v. William Stoddart Co., 133 
A. 504, 286 Pa. 278; Bowser v. Mill- 
iron Const. Co., 93 Pa.Super. 34. Com- 
pare Industrial Commission v. tna 
Life Ins: Co:, 292 P.'229)°282) 88 ‘Golo. 
82 (holding that the fact that a cor- 
poration to which a truck and driver 
had been hired out “paid nothing for 
either while the truck was broken 
down and being repaired, but that 
. . . [the driver] continued to 
draw pay outof . . . [the truck’s] 
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which is decisive,’ or determining** except where 
the statute defines the term “employer” as one 
who employs another to perform a service for 
hire and directly pays him wages,*° or where it 
declares that the term “employee” includes all per- 
sons who perform services for another for financial 
consideration.’ Thus the fact that an employee 
lent continues to be paid by his general employer is 
not decisive on the question,’ although it is a cireum- 
stance to be considered,’*® and a special employer is 
not relieved of liability for compensation by the fact 
that he does not pay the wages of the employee,*° or 
is under no obligation to do so,®° or that he does not 
pay them directly to the employee, but to the gener- 
al employer,®! liability to pay wages directly to 
the employee not being essential to liability for com- 
pensation,®? nor by the fact that the employee’s wa- 
ges are not fixed.®* On the other hand, one who has 
hired a truck and driver from another is not made 
the driver’s employer by the fact that he pays the 
driver, deducting from the total earnings of the 
truck and driver;®* one who hires a steam shovel 
together with men to attend it is not made their 


employer by the fact that he pays them directly;°°. 


earnings for making the repairs,” un- 
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and the mere circumstance that a farmer pays a 
member of a threshing crew is not sufficient to show 
that he was not employed by the threshing com- 
pany.?® 


[§ 144] d. Person Hiring Team or Motor Vehicle 
and Driver. The general principles governing the 
liability of one to whom an employee is lent or hired 
to compensate. for injuries sustained by the em- 
ployee after such lending or hiring®’ have been ap- 
plied where a team or motor vehicle is lent or hired 
together with a driver thereof.°* Thus, under vary- 
ing circumstances, and according to the finding of 
conformity or lack of conformity to the require- 
ments and tests of special employment, the person 
to whom the driver was lent orxhired has in some 
cases been held to be his employer, and liable for 
compensation,®® and in others sueh a person has not 
been so held, the general, or lending, employer re- 
maining liable.1 In still other cases, without refer- 
ence to the principles governing special employment, 
such a person has been held not liable, the general, 
or lending, employer remaining liable.? 


{§ 145] 5. Employers Accepting Act although Not 


‘ 


Accident Commission of California, 


der the original contract between the 
lending employer and the corpora- 
tion, was ‘‘most significant”). But 
see Campbell v. Connolly Contracting 
Co., 229 N.W. 561, 562, 179 Minn. 416 
(holding that “such payment is, of 
course, a circumstance to be consid- 
ered and in many instances is control- 
ling’). 

83. Crawfordsville Shale Brick Co. 
Se ee 141 N.E. 7, 80 Ind.App. 
649. 


84, Persing v. Citizens’ 
Co., 144 A. 97, 294 Pa. 230. 


85. State v. District Court of Hen- 
nepin County, Fourth Judicial Dist., 
179 N.W. 216, 147 Minn. 12. But see 
Campbell v. Connolly Contracting Co., 
229 N.W. 561, 562, 179 Minn. 416 
(holding that the case at bar was one 
where, under the facts, such defini- 
tion did not control, and that ‘“‘the one 
who pays the wages direct is not un- 
der all conditions the employer’’). 


86. Rongo v. R. Waddington & 
Sons, 94 A. 408, 87 N.J.Law 395. 


87. Gagnon’s Case, 146 A. 82, 128 
Me. 155; Chisholm’s Case, 131 N.E. 
161, 238 Mass. 412; Arnett v. Hayes 
‘Wheel Co., 166 N.W. 957, 201 Mich. 67; 
Robson y. Martin, 140 A. 339, 291 Pa. 
426; Lewis v. S. M. Byers Motor car 
Go, 156 BAS (899, 1102 Pa.Super. 434; 
Bowser v. Milliron Const. Co., 93 Pa. 
Super. 34. 


g8. Gagnon’s Case, 146 A. 82, 128 
Me. 155; Chisholm’s Case, 131_N.E. 
161, 238 Mass. 412; Lewis v. Si M, 
Byers Motor Car Co., 156 A. 899, 102 
Pa.Super. 434. See De Noyer v. Cav- 
anaugh, 116 N.E. 992, 221 N.Y. 273, 
275 (where the court said: “Bven 
where no property of the general em- 
ployer is intrusted to the employee 
to be used in the special employment, 
the general employer pays the com- 
pensation, may direct the employee 
when to go to work, and may dis- 
charge him for refusal to do the 
work of the special employer. The 
industrial commission, therefore, has 
full power to make an award against 
the general employer”). 


g9. Allen-Garcia Co. vy. Industrial 
Commission, 166 N.E. 78, 334 Ill. 390; 
Arnett v. Hayes Wheel Co., 166 N.W. 
957, 201 Mich. 67; Atherholt v. Wil- 


Traction 


Sa Stoddart Co., 133 A. 504, 286 Pa. 


90. Atherholt v. William Stoddart 
Co., supra. 


91. U.S. Fidelity & Guaranty Co. 
v. Stapleton, 141 S.E. 506, 37 Ga.App. 
707; Persing vy. Citizens’ Traction Co., 
144 A. 97, 294 Pa. 230. 


92. U.S. Fidelity & Guaranty Co. 
any or 141 S.E. 506, 37 Ga.App. 


93. Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Sgattone 
v. Mulholland & Gotwals, 138 A. 855, 
290 Pa. 341, 58 A.L.R. 1463; Tarr. v. 
age vont & Coke Co., 109 A. 224, 265 

a. 519. 


[a] Reasonable compensation will 
be implied by law. Tarr vy. Hecla Coal 
& Coke Co., 109 A. 224, 265 Pa. 519. 


94. Industrial Commission v. Attna 
Life Ins. Co., 292 P. 229, 88 Colo. 82. 


_ 95. Campbell v. Connolly Contract- 
ing Co., 229 N.W. 561, 179 Minn. 416. 


96. Reed v. Smith, Wilkinson & 
Co: "st Biw.C.CaiZ235 


97. See supra §§ 139-143. 
98. See cases infra notes 99-2. 


99. Cal.—Pruitt v. Industrial Acci- 
dent Commission of California, 209 P. 
31, 189 Cal. 459. 


Ga.—vU. S. Fidelity & Guaranty Co. 
pe heer ah bee 141 S.E. 506, 37 Ga.App. 


Ky.—Kentucky & West Virginia 
Gas Co. v. Wireman, 43 S.W.(2d) 183, 
241 Ky. 18. 


Me.—Torsey’s Case, 153 A. 807, 130 
Me. 65. 


Mass.—Ferrara’s Case, 169 N.E. 
137, 269 Mass. 243; Scribner’s Case, 
per: 350, 231 Mass. 132, 3 A.L.R. 

78. 


N. Y.— Dale, v.,, HualiConst. Co.;, 162 
N.Y.S. 540, 175 App.Div. 284. 


Okl.—Oklahoma General Power Co. 
v. State Industrial Commission, 235 P. 
1095, 108 Okl. 251. 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Robson 
v. Martin, 140 A. 339, 291 Pa. 426. 


1. Cal.—kKirkpatrick v. Industrial 


161 P. 274, 31 Cal.App. 668. 


Colo.—Industrial Commission  v. 
®tna Life Ins. Co., 292 P. 229, 88 
Colo. 82. 


Towa.—Knudson y. Jackson, 183 N. 
W. 391, 191 lowa 947. 


Mass.—Hogan’s Case, 127 N.E. 892, 
236 Mass. 241, 243 [dist Scribner’s 
Case, 120 N.E. 350, 231 Mass. 132, 3 
A.L.R. 1178, as one ‘‘where the right 
and exercise of spetific control as to 
the work of the employee passed from 
the general to the special employer’); 
Pigeon v. Employers’ Liability Assur. 
Corporation, 102.N.E. 932, 216 Mass. 
51, 53, Ann.Cas.1915A 737. 


Mich.—Stoddard v. Cooper-Wide- 
mann Const. Co., 190 N.W. 693, 220 
Mich. 6438. 


Minn.—State v. District Court of 
Hennepin County, Fourth Judicial 
Dist., 179 N.W. 216, 147 Minn. 12. 


N.J.—Rongo v. R. Waddington & 
Sons, 94 A. 408, 87 N.J.Law 395. 


N.Y.—Schweitzer v. Thompson & 
Norris Co. of New Jersey, 127 N.E. 
904, 229 N.Y. 97; De Noyer v. Cav- 
anaugh, 116 N.E. 992, 221 N.Y. 273; 
Mackey v. City of New York, 184 N.Y. 
S. 495, 193 App.Div. 535. 


Pa.—Lewis v. S. M. Byers Motor 
Car Co., 156 A. 899, 102 Pa.Super. 434. 


Ont.—Durant v. Minnesota & On- 
tario Power Co., 12 Ont.W.N. 394. 


See McDowell v. Duer, 133 N.E. 839, 
78 Ind.App. 440 (dictum). 


{a] Prior regular employment not 
required.—“‘Counsel for . . . [the 
lending employer] contend 


that the rule applies only in case of 
a prior regular employment. We fail 
to see the distinction or any reason 
to support it}- Ifthe  ) ).0% [Llend- 
ing employer] specially employed the 
driver for the particular job, and in 
order to rent the.truck he drove, the 
principle would be the same.” 


2. Latshaw v. McCarter, 137 _N.E. 
565, 79 Ind.App. 623; Centrello’s Case, 
122’ N.E. 560, 232° Mass. 456;° In re 
Clancy, 117 N.E. 347, 228 Mass. 316; 
In re Comerford, 113 N.E. 460, 224 
Mass. 571; Golden & Boter Transfer 
Co. v. Brown & Sehler Co., 177 N.W. 
202, 209 Mich. 503; Dale v. Saunders, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 145-146] 


Subject Thereto.® 


Under an elective act, where the 
legislative intent to the contrary is not apparent, an 
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employer of a class not subject to the operation 


of the act may nevertheless elect to come under it* 
in whole or in part;®> and some of the acts contain 
provisions permitting an employer to elect to come 
under them with respect to employments excepted 
The fact that the abrogation of com- 
mon-law defenses as to railroad companies by a com- 


therefrom.® 


pensation act includes only shop and office employees 


112 N.E. 571, 218 N.Y. 59, Ann.Cas. 
1918B 703. See McDowell v. Duer, 133 
N.E. 839, 78 Ind.App. 440 (dictum). 
But see Yolo Water & Power Co. v. In- 
dustrial Ace. Commission of Califor- 
nia, 168 P. 1146, 35 Gal.App. 14 (hold- 
ing that a company whose foreman 
Supplied his own team and who, as he 
was authorized, and as agent of the 
company, hired a man to drive it, 
making no profit on the driver’s serv- 
ices, is the employer of the driver, 
and not the foreman). 


{a] Owner as driver.—The circum- 
stance that the owner of a team drives 
it himself does not establish the lia- 
bility of the person to whom it is 
hired» Centrello’s Case, 122 N.E. 560, 
232 Mass. 456. 


3. Joint election by employees and 
employer see infra § 264. 


4 Shipp v. Bordelon, 94 So. 399, 
152 La. 795; Adams v. Hicks Co., 
(App.) 149 So. 242; Blane v. Iglehart, 
5 La.App. 17; In re Keaney, 104 N.E. 
438, 217 Mass. 5. Compare Bayon v. 
Beckley, 93 A. 139, 89 Conn. 154 (hold- 
ing that the workmen’s compensation 
act [Acts (1913) ¢c 138] pt B § 4, which 
provides that every employer not ac- 
cepting pt B shall be liable for an ac- 
tion in accordance with pt A which 
abolishes the defenses of contributory 
negligence, assumption of risk, and 
negligence of fellow servants, with 
certain exceptions, among them being 
employees of employers who regular- 
ly employ less than five employees, 
and that every employee not accept- 
ing pt B shall lose the benefits of pt 
A, does not, because there is less in- 
ducement for such employers and em- 
ployees to accept the act, indicate an 
intention to exempt employers who 
regularly employ less than five em- 
ployees from the provisions of the 
act, since it will not be presumed that 
the legislature enacted an unjust pro- 
vision merely to compel the accept- 
ance of another unjust provision); 
Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577 (holding that a 
company which manufactured drugs 
and maintained a farm for the prepa- 
ration of serums did not, by a state- 
ment in general terms and by the 
posting of notices in its laboratory, 
offices, and place of business in a city, 
bring ‘itself within the compensation 
act as to its farm laborers). 


{a] MTllustration.—‘The act is a 
practical measure designed for use 
among a practical people. There ap- 
pears to be no reason for saying that 
a farmer may not adopt it if he de- 
sires. Any contract of insurance 
made by him under its terms is valid 
and enforceable. On the other hand, 
if he does not desire to make it avail- 
able for all of his employees, there is 
no insuperable objection to his under- 
taking an insurance for a limited por- 
tion of them. If there are those, sep- 
arable from others by classification 
and definition, whose labor is more 
exposed or dangerous or whom he may 
desire to protect for any other reason, 
there is nothing in the act reasonably 
interpreted to show why he. may not 
do so.” In re Keaney, 104 N.E. 438, 
217 Mass. 5, 8. 


oeoe ko an generally see infra §§ 259- 
Ma 


5. In re Keaney, 104 N.E. 438, 217 
Mass. 5. 


6. See statutory provisions; 
cases infra this note. 


[a] In Illinois (1) under a provi- 
sion of the compensation act defining 
“employer” as one “who is engaged in 
any of the businesses enumerated 
- or any person who . 
elects to become subject to the provi- 
sions of the act,” an airplane owner 
became an employer under the act ‘if 
the certificate of election made by 

[him] and filed with the com- 

mission complied with the act 
though [he was] not engaged in any 
of the enterprises or businesses enu- 
merated.” Meyer v. Industrial Com- 
mission, 179 N.E. 456, 457, 347 Ill. 172. 
(2) Under a provision that “an em- 
ployer who does not come within the 
classes enumerated f may elect 
to provide and pay for accidental in- 
juries sustained by any employee 

. according to the provisions of 
the act and thereby relieve himself 
from any liability for the recovery of 
dainages except as in the act provid- 
ed,” and that “such election shall be 
made by the employer filing notice of 
such election with the Industrial Com- 
mission or by insuring his liability to 
pay compensation under this act with 
some insurance carrier authorized or 
permitted to do such insurance busi- 
ness in this state,’ the insuring of 
liability to pay compensation under 
the act “is tantamount to an election 
to be bound under the act as an em- 
ployer,’ so that “while the mainte- 
nance of a home or residence occupied 
by its owner is under ordinary condi- 
tions not such an enterprise or busi- 
ness as brings its owner under the 
provisions of the Workmen’s Compen- 
sation Act, yet in this case the parties 
are under the act because . 
{the employer] had insured his lia- 
bility to pay compensation with a 
company authorized to do such busi- 
ness in this state” (Edmonds v. In- 
dustrial Commission, 183 N.E. 12, 350 
Ill. 197), (3) and an airplane owner 
who procured a policy with an author- 
ized company, to cover the employ- 
ment of a pilot and mechanic, and 
whose insurer filed its certificate ad- 
mitting itself to be bound to the em- 
ployer by the terms of its policy, is 
an employer under the act, although 
not engaged in any of the enterprises 
or businesses enumerated in the act 
(Meyer v. Industrial Commission, su- 
pra). (4) Insurance as not extending 
scope of act see supra § 74 text and 
note 92. 


[b] In Kansas (1) under a provi- 
sion that the compensation act ‘shall 
only apply to employers by whom 
five or more workmen have been (em- 
ployed) continuously for more than 
one month at the time of the accident: 
Provided, however, that employers 
having less than five workmen may 
elect to come within the provisions 
of this act in which case his em- 
ployees shall be included herein,” and 
a provision that ‘employers whose 
work, trade or business is not such as 
described and included in this section 


and 


[§ 146] 6. Infant. 
employer to pay compensation, under a statute mak- 
ing no exception in favor of infants or other persons 
under disability;8 and, while an infant may disaf- 
firm his contract as employer, he cannot avoid his 
statutory liability as to an accident which has hap- 
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does not prevent a railroad company from accepting 
the act as to all of its employees.” 


An infant may be liable as an 


of the act . . . may elect to come 
within the provisions of this act by 
filing with the secretary of state a 
written statement of election to ac- 
cept thereunder,” it was held that “an 
employer of labor engaged in building 
work who employs less than five la- 
borers in that work a part of the time, 
and more than that number the re- 
mainder of the time, and who, in writ- 
ing filed in the office of the secretary | 
of state, elects to come under the 
provisions of the Workmen’s Compen- 
sation Law, is liable thereunder for 
injury to a workman in his employ.” 
McMillan v. Ellis, 192 P. 744, 745, 107 
Kan, 514. (2) Employers of particu- 
lar numbers of employees see supra 
§§ 127-136. 


[c] In New York (1) where the 
term ‘‘employment” is defined in the 
act as including “employment only in 
a trade, business or occupation car- 
ried on by the employer for pecuniary 
gain, or in connection therewith, ex- 
cept where the employer and his em- 
ployees have by their joint election 
elected to become subject to the pro- 
visions of this chapter as provided” 
in another section, a provision that 
“any employer not carrying on one of 
the employments enumerated in this 
section, or who carrying on one of 
such employments has in his employ 
an employee not included within the 
term ‘employee’ as defined 
and the employees of any such em- 
ployer may, by their joint election, 
elect to become subject to the pro- 
visions of this chapter in the manner 
hereinafter provided” is applicable to 
an employment in connection with a 
business not conducted for pecuniary 
gain. Queck-Berner v. Macy, 148 N. 
E. 5438, 544, 240 N.Y. 341. (2) “Where 
the business is conducted for pecuni- 
ary gain, or if an election is made to 
insure, the employer may become lia- 
ble to the employee under the Work- 
men’s Compensation Law regardless 
of the fact that the employee is in 
the skilled class.” Renouf v. New 
York Cent. R. Co., 240 N.Y.S. 720, 724, 
229 App.Div. 58 [rev on other grounds 
173 N.H. 218, 254 N.Y. 349]. 


{[d] In Utah, under a provision 
that employers of “agricultural labor- 
ers and domestic servants . 
shall have the right to come under 
the terms of this title by complying 
with the provisions thereof and all 
rules and regulations of the [indus- 
trial] Commission,” it was held that 
‘an employer, being free to come un- 
der the act or Stay out, may accept 
as to one class of employees and not 
as_ to another.” Murray v.. Strike, 
287 P. 922, 925, 76 Utah 118. 


Necessity of compliance with stat- 
utory requirements for election see 
infra § 260. 


7. Minneapolis, etc., Co. v. State 
Industrial Commn., 141 Rw EL Ova OS 
Wis. 552, Ann.Cas, 1914D 655 and note 
(so holding, especially in view of the 
fact that an amendment excluding 
trainmen, section men, and linemen 
from the provisions of the act was de- 
feated by the legislature). 


ao Re Smith, (Alta.) 17 West.L.R. 
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pened before a valid disaffirmance.® 


[§ 147] 7. Partnership; Partner. The fact that 
two or more persons as partners own interests in a 
business is not conclusive evidence that one employ- 
ed in connection therewith is an employee of the 
partnership,?® and it may be shown by other compe- 
tent evidence that he is in the exclusive employ of 
one of the owners.11. A private arrangement by 
which the individual members of a partnership ap- 
point a general manager of the business under a 
general power of attorney is not an assignment for 
the benefit of creditors under which the partnership 
ceases to be the employer of workmen employed.!? 
A partnership engaged to do work is not the employ- 
er of a member thereof, but the person engaging the 
partnership is.18 } 


Family relation of employee to partner.!¢ No pre- 
‘sumption arises out of the mere family relation be- 
tween an employee and a member of a partnership 
as bearing on the hability of the partnership for 
compensation as an employer.!® Where a statutory 
definition of “employer” includes a partnership, the 
fact that an employee is a member of the family, and 
resides in the house, of one of the partners is im- 
material in determining the partnership’s liability, 
as an employer, for compensation to him;!® like- 
wise, a partnership is not relieved of liability as 
the employer of an employee so situated by a provi- 
sion of the act excepting from its operation a mem- 
ber of the employer’s family dwelling in his house.1* 


[§ 148] 8. Joint Adventurers or Entrepreneurs. 


Rahman v. Bethel, 


9. 258 N.Y.S: 
286, 236 App.Div. 182. 


us.” 


WORKMEN’S COMPENSATION ACTS 


association.28 


[§§ 146-151 


Persons engaged in a joint enterprise are both lia- 
ble for the compensation due for an injury to one 
of their .employees,!® as joint -adventurers,’® and 
may be held jointly and in solido bound.?® The lia- 
bility will attach to both parties to a joint enter- 
prise: even though one is the general employer and 
the other merely a special employer,?! and eyen 
though. the accident occurs on the land of one of 
the parties.?? 


[§ 149] 9. Association ef Workmen; Labor Un- 
ion.2* An association of workmen may be liable as 
employer. of another workman hired by it;?* thus 
a labor union, being a legal entity,?® and answering 
to the term “association” as used in a compensation 
act,?° is competent to make a contract, as an em- 
ployer within the act, with an employee for his serv- 
ices.?7_ Under a provision that workmen associating 
themselves for the performance of a particular piece 
of work shall be deemed employees of the person 
having the work executed, such person, and not the 
association, is the employer of a member of such an 


[§ 150] 10. Corporation. A de facto corporation 
may be an employer under a compensation act.2® A 
corporation is “another” under a provision that, in 
order to come under the act, an employee must be 
performing service for “another.’”°° The fact that 
the employment is ultra vires the corporation has 
been held no defense to liability.?1 


[§ 151] 11. Legal Representatives. “Legal rep- 
resentative of a deceased person, using the services of 


legal entity of a copartnership has no° Hoage, supra. 
application to the case now before 


100]! “It is no stretch of terms to say 


10. New York Indemnity Co. v.| 31 innoon ah EOE that the activities of the union pos- 
Ferrell, 286 P. 314, 142 Okl. 235. igs , de 4 Lahey, 4 fete e es sere the nature of a business and an 
‘ : T. ood v. Wood, J.K.B.| employment within the sense in 
Re nO IOI Sutton OBS ALL SAON aan CumeL Lee which these terms are used by the 
, IBN [a] Reason for decision.—“ ‘Em-| Statute. . . It is no stretch of lan- 

[a] _ Iilustration.—Person employ- ployer’ includes bodies corporate and| suage . . to say that such an or- 
ed in drilling a well on an oil and gas ininedr porate.) “Neither bodies| 8anization is essentially a business 


lease in which four persons owned 
interests as partners, but found to be 
the employee of one of them. New 
York Indemnity Co. v. Ferrell, 286 P. 
314, 142 Okl. 235. 


12. United States Fidelity & Guar- 


domesticity.”’ 


18. 


corporate nor. unincorporate can have 
Wood v. Wood, 93 L. 
J.K.B. 538, [1924] W.CG&I. 123. 


New York Indemnity Co. v. In- 
dustrial Accident Commission, 14 P. 


organization.” Standard Accident 
Ins. Co. v. Hoage, supra. 


28. Twin State Oil Co. v. Shipley, 
236 P. 578, 113 Okl. 3; Dixon Casing 
Crew v. State Industrial Commission, 


anty Co. v. Industrial Accident Com- 
mission of California, 163 P. 1013, 174 
Cal. 616. 


13. Coweta Casing Crew v. Horn, 
233 P. 475, 106 Okl. 138. -: 


[a] TIllustration.—Partnership en- 
gaged in casing an oil well for a drill- 
ing contractor. Coweta Casing Crew 
vy. Horn, 233 P. 475, 106 Okl. 138. 


14. Member of employer’s family 
as employee see infra §§ 222, 223. 


Relationship as indicating contract 
of employment see infra § 172. 


15. Rogers v. Rogers, 122 N.E. 
778, 70 Ind.App. 659 (where the em- 
ployee, a son of a member of the 
employer firm, had been long eman- 
cipated and at time of death was liv- 
ing with his wife and children). 


16. McNamara v. McNamara, 100 


A. 31, 91 Conn. 380. 


[a] Partnership as legal entity.— 
“he |; . [employer] now insists 
that such a construction would be to 
hold that a copartnership is a legal 
entity, entirely separate from that of 
its members. . The doctrine of 


(2d) 160, 126 Cal.App. 37. 


19. New York Indemnity Co. v. In- 
dustrial Accident Commission, supra. 


20. Robinson v. Younse Lumber 
Co., 8 La.App. 160. 


21. New York Indemnity Co. v. 
Industrial Accident Commission, 14 
P.(2d) 160, 126 Cal.App. 37. 


General and special employers gen- 
erally see supra §§ 139-144. i 


22. New York Indemnity Co. v. 
Industrial Accident Commission, 14 
P.(2d) 160, 126 Cal.App. 37. 


23. Partnership engaged to do 
work see supra § 147. 


24. Gruver Drilling Co. v. Morrow, 
257 P. 1104, 126 Okl. 18. 


{a] Rule applied to casing crew. 
Gruver Drilling Co. v. Morrow, 257 
P. 1104, 126 Ok). 18. 


25. Standard Accident Ins. Co. v. 
Hone, 62 App.D.C. 245, 66 F.(2d) 275, 
76. 


26. Standard Accident Ins. Co. vy. 
Hoage, supra. ) 


27. Standard! Accident Ins. Co. v. 


235 P. 605, 108 Okl. 211. : 


[a] Rule applied to person hiring 
a casing crew. Twin State Oil Co. v. 
Shipley, 236 P. 578, 113 Okl. 3; Dixon 
Casing Crew vv. State Industrial Com- 
mission, 235 P. 605, 108 Okl. 211. 


29. Ebeling vy. Independent Rural 
Telephone Co., 246 N.W. 373, 187 
Minn. 604. 


30. Milwaukee Toy Co. v. Indus- 
trial Commission, 234 N.W. 748, 203 
Wis. 493. 


31. Modlin v. Twin Falls Canal 
Co., 286 P. 612, 49.Idaho 199: Uhl v. 
Hartwood Club, 163 N.Y.S. 744, 177 
App.Div. 41 [aff 116 N.E. 1000, 221 
N.Y. 588]. 


[a] A . membership corporation, 
which engages in hazardous business, 
within the workmgh’s compensation 
law, carried on for gain, cannot plead, 
in defense of a claim for, compensa- 
tion of the widow of an employee 
killed in such employment, that it 
had no legal right to engage therein, 
nor to employ the employee. Uhl vy. 
Hartwood Club, 168 N.Y.S. 744, 177 
App.Div. 41 [aff 116 N.E. 1000, 221 
N.Y. 588]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 151-153] 


another for pay” includes the legal representative of 
a deceased person who, during his lifetime, so used 
the services of another;?2 but the inclusion, in the 
definition of “employer” in another act, of the legal 
representative of a deceased employer, simply means 
that, in the construction of the act, an ‘administra- 
tor or an executor, if an employer of labor, may be- 
come a subscriber, instead of remaining under the 
common law, subject to the disadvantages imposed by 
the statute.*® A national bank operating a business 
on behalf of the estate of a decedent of whose will 
it is acting as executor is personally liable for com- 
pensation to all persons employed by it in such busi- 


ness.°# 


32. Clark v. Woods, (Ind.App.) 183 
N.E. 804. 


33. Keohane’s Case, 122 N.E. 573, 
232 Mass. 487. 


34. First Nat. Trust & Savings 
Bank of San Diego v. Industrial Acci- 
dent Commission, 2 P.(2d) 347, 213 
Cal. 322, 78 A.L.R. 1324. 


35. Barker v. Eddy, (Ind.App.) 185 
N.E. 878; Unrine v. Salina Northern 
R. Co., 178 P. 614, 104 Kan. 236. 


[a] TIllustrations.—(1) Receivers 
of a railroad company. Unrine v. 
Salina Northern R. Co., 178 P. 614, 104 
Kan. 236. (2) Receiver of a whole- 
sale grocery business. Barker v. Ed- 
dy, (Ind.App.) 185 N.E. 878. 


36. As included in term “employ- 
ers” in title of act see supra § 38. 


37. Allen v. State, 160 N.Y.S. 85, 
173 App.Div. 455; Board of Com’rs of 
Marshall County v. Lacy, 17 P.(2d) 
398, 161 Okl. 188; Whiteneck v. Board 
of Com’rs of Woods County, 213 P. 
865, 89 Okl. 52; Board of Com’rs of 
Pawnee County v. Whitlow, 211 P. 
1021, 88 Okl. 72; Board of Commis- 
sioners of Okmulgee County v. State, 
201 P. 998, 83 Okl. 48. 


38. Board of Com’rs of Marshall 
County v. Lacy, 17 P.(2d) 398, 161 
Okl. 138; Whiteneck v. Board of 
Com’rs of Woods County, 213 P. 865, 
89 Okl. 52; Board of Com’rs of Paw- 
.nee County v. Whitlow, 211 P. 1021, 88 
Okl. 72; Board of Commissioners of 
Okmulgee County v. State, 201 P. 998, 
83 Okl. 48. 


{a] Workmen furnished by Red 
Cross.—A county is not to be regard- 
ed as an employer because of work 
which it permitted men employed and 
paid by the Red Cross in groceries, 
clothing, or medical services to do 
on the county’s highways and under 
the county’s direction and supervi- 
sion. Thurston County Chapter 
American National Red Cross vy. De- 
partment of Labor & Industries, 7 
P.(2d) 577, 166 Wash. 488. 


39. Sexton v. Public Service Com- 
mission of City of New York, 167 N.Y. 
S. 493, 180 App.Div. 111; Board of 
Com’rs of Marshali County v. Lacy, 
17 P.(2d) 398, 161 Okl. 138; Board of 
Trustees of Crutcho Tp. v. State In- 
dustrial Commission, 299 P. 155, 149 
Okl. 23; Oklahoma City v. State In- 
dustrial Commission, 298 P. 577, 147 
Okl. 261, 303; Whiteneck v. Board of 
Com’rs of Woods County, 213 P. 865, 
89 Okl. 52; Board of Com’rs of Paw- 
nee County v. Whitlow, 211 P. 1021, 88 
Okl. 72; Board of Commissioners of 
Okmulgee County v. State, 201 P. 998, 
83 Okl. 48. And see cases infra note 
42. 


[a] Rule limited.—‘From a con- 
sideration of the entire act there can 
be no doubt ‘that’. .7. it is only 


' 
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In General. 


such acts. 


[§ 152] 12. Receivers. 
ers under workmen’s compensation acts.°° 


[§ 153] 18. Governmental Body or Entity**—a. 
Where employment in a hazardous oc- 
cupation is required by compensation acts for their 
application, a state,?7 a county,?® a municipality,*® 
a town,*® and a school district*! employing workmen 
in such an occupation have been held to come under 
Where such a requirement exists, a mu- 
nicipality*? or a village**® is liable as an employer 
only when so engaged; but under at least one act 
the state and political subdivisions are not ineluded 
in such requirement.*# 
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Receivers may be employ- 


The director-general of rail- 


roads*® and the United States Shipping Board Emer- 


where . .. . municipalities pro- 
vide equal or better protection than 
that given under the Compensation 
Law that their employees engaged in 
hazardous employments shall not be 
entitled to the benefits of the act.” 
Board of Com’rs of Pawnee County 
A Whitlow, 211 P. 1021, 1022, 88 Okl. 


[b] Employment through public 
service commission.—‘The city of 
New York cannot perform the physi- 
cal acts of building the subway; it 
must do it through contractors or 
employees, and its relations with the 
contractors and employees must be 
sustained by some official or repre- 
sentative of the city, and it is imma- 
terial whether the representative of 
the city doing this work for the city 
was the Public Service Commission 
or a city official or an employee of 
the city.’’ Sexton v. Public Service 
Commission of City of New York, 167 
N.Y.S. 493, 495, 180 App.Div. 111. 


40. See cases infra this note. 


[a] In New York (1) a town 
comes within the definition of ‘em- 
ployer” as meaning ‘fa person... 
employing workmen in hazardous em- 
ployments, including the state and a 
municipal corporation or other po- 
litical subdivision thereof.’’ Kittle 
v. Town of Kinderhook, 212 N.Y.S. 
410, 414, 415, 214 App.Div. 345 (hold- 
ing further that “every town is, as to 
its employees, an insured employer’’ 
under a section of the act providing 
that a town may secure compensa- 
tion to its employees in accordance 
with other provisions of the act, a 
town not doing so being deemed to 
have elected to secure compensation 
pursuant to another provision, and 
that the intent “that every town shall 
secure compensation to its employees 
engaged in hazardous work” is shown 
by a provision of the General Munic- 
ipal Law that, in substance, ‘‘every 
contractor under a contract, to which 
a municipality or any official thereof 
is a party, and which is of a charac- 
ter such that the employees engaged 
thereon are required to be insured by 
the Workmen’s Compensation Law 
must procure compensation insurance 
for the benefit of his employees’); 
Lanigan v. Town of Saugerties, 167 
N.Y.S. 654, 180 App.Div. 227 [aff 119 
N.E. 10538, 2238 N.Y. 685]. (2) The 
town, and not the town superintend- 
ent, stands in the position of the em- 
ployer “in regard to men working on 
the town highways.” Kittle v. Town 
of Kinderhook, supra. 


41. See case infra this note. 
[a] In New York a definition of 
“employer” in the act as one “em- 


ploying workmen in hazardous em- 
ployments, including the state and a 
municipal corporation or other polit- 
ical subdivision thereof” includes a 


school district. Bailey v. School 
Dist. No. 5, Town of Leicester, Cuy- 
lerville, 198 N.Y.S. 247, 248, 204 App. 
Div. 125. 


42. City.of Tulsa v. Hunt, 23 P. 
(2d) 640, 164 Okl. 262; City of Mus- 
kogee v. State Industrial Commission, 
300 P. 627, 150 Okl. 94; Mashburn v. 
one of Grandfield, 286 P. 789, 142 Okl. 


[a] Reason for rule—‘‘When a 
municipality enters the field of busi- 
ness enterprise, it assumes the same 
liability and responsibilities as an in- 
dividual engaged in the same busi- 
ness enterprise.” City of Muskogee 
v. State Industrial Commission, 300 
P. 627, 629, 150 Okl. 94. 


43. See case infra this note. 


[a]. In Illinois a provision that the 
act shall apply “automatically and 
without election to the state, county, 
city, town, township, incorporated 
village or school district, body politic 
or municipal corporation, and to all 
employers and all their employees, 
engaged in any department of the 
following enterprises or businesses 
which are declared to be extrahaz- 
ardous” does not operate so as to bring 
a village within the act regardless of 
the nature of the employment. Vil- 
lage of Chapin v. Industrial Commis- 
sion, 168 N.E. 286, 336 Ill. 461. 


44. See statutory provisions; and 
Charity Hospital of Louisiana v. 
Board of School Directors of St. Mar- 
tin Parish, (La.App.) 146 So. 487, 488 
{annulling 140 So. 60] (holding that, 
“under paragraph 1 of section 1, per- 
sons in the service of the state or 
parish or other political subdivision 
or incorporated public board are en- 
titled to recover compensation re- 
gardless of the nature or character 
of the business, trade, or occupation 
of the particular board or body for 
which they are performing service. 
. . . It is only that.class of persons 
who perform services for private in- 
dividuals or corporations, as distin- 
guished from those who work for the 
state or any of its agencies, whose 
rights depend on the nature or char- 
acter of their employer’s business, 
trade, or occupation which must be 
hazardous”). 


45. Hines v. Meier, 273 F. 168 
(South Dakota act). But see Snow v. 
U. S. Railroad Administration, New 
York Cent. R. Co., 204 N.Y.S. 514, 515, 
209 App.Div. 308 [aff 147 N.E. 181, 
239 N.Y. 528, cert den 45 S.Ct. 195, 266 
U.S. 630, 69 L.Ed. 477] (holding, with 
respect to a claim for compensation 
against the United States Railroad 
Administration, that ‘obviously a 
state Workmen’s Compensation Law 
is ineffectual against the federal gov- 
ernment without consent of Con- 
gress’), 
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gency Fleet Corporation*® 
state compensation acts; 
with the United States to 


46. Sullivan v. U. S. Shipping 
Board Emergency Fleet. Corporation, 
76 Pa.Super. 30 [error dism and cert 
den 43 S.Ct. 292, 261 U.S. 146, 67 L.Ed. 
577] (Pennsylvania act). 


47. Nickell v. Department of La- 
bor & Industries, 3 P.(2d) 1005, 164 
Wash. 589. See Lynch’s Case, 183 
N.E. 834, 281 Mass. 454 (recognizing 
rule as to a contractor for the con- 
struction of a post office building 
upon land within the borders of a 


state and owned by the United 
States). 

48. State v. Department of Labor 
and Industries, (Wash.) 10 P.(2d) 
213% 

49. Comstock vy. Bevins, 239 P. 869, 


78 Colo. 107. 


50. See statutory provisions; 
cases infra this note. 


[a] In Kansas (1) the common 
meaning of the words ‘trade or busi- 
ness” as used in a provision making 
the act applicable “only to employ- 
ment in the course of the employer’s 
trade or business’’ is “that which one 
conducts for financial return or prof- 
it,’ so that a city while repairing 
streets does not come within the act, 
not being engaged in a trade or busi- 
ness for financial return or profit. 
Simpson v. Kansas City, 22 P.(2d) 
955, 956, 187 Kan. 915. (2) Under a 
provision making the act apply ‘“‘only 
to employment in the course of the 
employer’s trade or business .. .- 
which is conducted for the purpose 
of business, trade, or gain,” a city 
constructing a sewer does not come 
within the act. Redfern v. Eby, 170 
P. 800, 102 Kan. 484; Roberts v. City 
of Ottawa, 165 P. 869, 101 Kan, 228. 


[b] In New York (1) under L. 
(1924) c 658 § 3 subd 1 group 7, in- 
cluding among the employments to 
which the act applies “any employ- 
ment enumerated and carried 
on by a municipal corporation or oth- 
er subdivision of the state, notwith- 
standing the definition of the term 
‘employment’” in another part of the 
act, where it is defined as including 
“employment only in a trade, busi- 
ness or occupation carried on by the 
employer for pecuniary gain,” “it is 
not necessary that the town should 
be engaged in a trade or business car- 
ried on by it for pecuniary gain,” so 
that a town engaged in “the . . . 
construction and maintenance of high- 
ways” is liable as an employer under 
the act. Kittle v. Town of Kinder- 
hook, 212 N.Y.S. 410, 414, 214 App.Div. 
SAF G2 een (1922) CMC LSAS  oisupde sl 
group 17, providing likewise, except 
that it included among the employ- 
ments to which the act applied ‘any 
employment enumerated . . and 
carried on by the state or a munici- 
pal corporation or other subdivision 
thereof,’’ notwithstanding the defini- 
tion of employment quoted supra this 
note [b] (1), “distinctly reads out 
of the law any requirement that the 
state or a municipal corporation or 


and 


have been held subject to 

and one who contracts 
construct a bridge within 
a national forest,*? or to do highway work in a na- 
tional park,*® is not exempt from the operation of 
a state compensation act as an agent of the federal 
government engaged in a governmental activity. A 
contractor who owns a contract to deliver United 
States mail along a star route, and who hires em- 
ployees to deliver the mail, is subject to the state 
workmen’s compensation act notwithstanding the 
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other political subdivision of the 
state shall be in ‘business’ in order 
to permit compensation to employees 
thereof who are engaged in any of 
the hazardous employments enumer- 


ated.” Bailey v. School Dist. No. 5, 
Town of Leicester, Cuylerville, 198 
N.Y.S. 247, 248, 204 App.Div. 125. (3) 


Under L. (1914) c 316 § 3 subd 5, de- 
fining employment as including “em- 
ployment only in a trade, business 
or occupation, carried on by the em-. 
ployer for pecuniary gain,’ an em- 
ployee of the highway department of 
the state of New York, engaged as a 
foreman of a concrete gang doing 
maintenance and repair work on a 
state road on‘ which the state was 
doing its own repair work by its own 
equipment and force, is not entitled 
to compensation. Auien vy. State, 160 
N.Y.S. 85, 88, 173 App.Div. 455 (where 
the court said: ‘The state has the 
power to engage in business under- 
takings for the purpose of securing 
pecuniary gain; the fact that it does 
not do so does not tend to show that 
the Legislature intended to increase 
the liability of the state beyond that 
of corporations and individuals’’). 


[c] In Oklahoma (1) “the coun- 
ty is not exempt from _ liability 
under the provisions of the Work- 
men’s Compensation Act by the pro- 


visions of subdivision 5, § 17284, 
Compiled Statutes 1921 [defining 
employment as including “employ- 


ment only in a trade, business or 
occupation carried on by the employ- 
er for pecuniary gain”] when employ- 
ing laborers on bridges or highways.” 
Board of Com’rs of Marshall Coun- 
ty v. Lacy, 17 P.(2d) 398, 161 Okl. 
138; Whiteneck v. Board of Com’rs 
of Woods County, 213 P. 865, 89 Okl. 
52. (2) Under that subdivision, a 
municipality in employing workmen 
“to keep its streets in a clean, safe, 
and healthful condition for the ben- 
efit and protection of the citizens 
thereof,” is “not engaged in street 
cleaning for gain or profit,’ street 
cleaning being ‘‘a function of the 
municipality in itS governmental,”’ 
and not its corporate, capacity, and 
is not liable for compensation to a 
workman injured in such employment. 
City of Muskogee v. State Industrial 
Commission, 300 P. 627, 629, 150 Okl. 
94. (3) That subdivision is not con- 
trolling where the cause is governed 
by another subdivision making ‘‘the 
Workmen’s Compensation Act appli- 
cable when a city is engaged ‘in any 
hazardous work within the meaning 
of this Act in which workmen are em- 
ployed for wages,’ notwithstanding 
that the city is not carrying on ‘for 
pecuniary gain,’’’ so that “one em- 
ployed by a city at or around a con- 
crete mixer on a truck in putting in 
a concrete curb to a roadway through 
a city park is within the provision 
of the Workmen’s Compensation Act, 
notwithstanding that the city is per- 
forming the work other than for pe- 
cuniary gain.” Oklahoma City  v. 
State Industrial Commission, 298 P. 
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employee while delivering the mail is engaged in a 
public function.*® The application to governmental 
bodies of provisions under which only employments 
carried on for pecuniary gain come under the acts 
depends on the language of the acts.°° Other appli- 
cations of the various provisions of the compensa- 
tion acts defining “employer” or stating who shall be 
considered an employer, aid of related provisions of 
other legislation, to counties,®1 a county court,°? a 
county free fair association,°* a drainage dis- 


~ 


577, 580, 147 Okl. 261, 303. (4) Under 
Compensation L. ¢ 14 (Session L. of 
1919), providing that compensation 
shall be payable fer injuries sustain- 
ed by employees engaged in the “con- 
struction of publi@roads,” the provi- 
sion of the act of 1915 defining em- 
ployment as including ‘‘employment 
only in a trade, business or occupa- 
tion carried on by the employer for 
pecuniary gain” was “either repealed 
by implication by the new act or orig- 
inally found its way by inadvertence 
into this otherwise harmonious sys- 
tem of laws,” so that a county en- 
gaged in the construction of public 
roads is liable as an employer. 
Board of Com’rs of Pawnee County v. 
Whitlow, 211 P. 1021, 1022, 88 Okl. 72. 


Employment for pecuniary gain or 
profit generally see supra § 108. 


51. See cases infra this note. 


[a] In California the fact that the 
legislature, in the Municipal Court 
Act, has placed upon a county the bur- 
den of the payment of the salaries of 
municipal court attachés does not 
make the county their employer. Los 
Angeles County v. Industrial Accident 
Commission of California, 11 P.(2d) 
434, 123 Cal.App. 12. 


[b] In Kansas (1) a county, in con- 
structing a hard surface road, is not 
within the compensation act. Robert- 
son v. Board of Com’rs of Labette 
County, 252 P. 196, 122 Kan. 486. (2) 
A county, in resurfacing a county 
road, is not within the act. Gray v. 
Board of County Com’rs of Sedgwick 
County, 165 P. 867, 101 Kan. 195, L.R. 
A.1918F 182. 


[ec] In Kentucky a county, in main- 
taining public roads, is exercising a 
governmental, and not a commercial, 
function, and does not descend from 
its sovereignty, so as to render it 
liable as an employer of labor under 
the compensation act, by undertaking 
to build a turnpike. Forsythe v. Pen- 
Ry County, 266 S.W. 639, 205 Ky. 


52. See case infra this note. 


[a] In West Virginia (1) ‘‘a coun- 
ty court is an ‘employer,’ within the 
meaning and letter of’ a_ provision 
including county corporations in a 
statement of who are employers with- 
in the meaning of the compensation 
act (Rader v. County Court of Roane 
County, 119 S.E. 479, 94 W.Va. 493, 
494), (2) “but semotie! .0cb un- 
less it is engaged in industry, busi- 
ness, or work for the carrying on of 
which it employs servants” (Rader 
v. County Court of Roane County, 
supra); (3) and “the mere fact that 
| aa a county court, is furnishing 
tools, machinery, and laborers to road 
contractors engaged in the construc- 
tion and repairing of a public high- 
way, does not render it an employer 
under the act” (Rader v. County Court 
of Roane County, supra). 


53. See case infra this note. 
[a] In Oklahoma a county free 


ES DE SS Es EE SE ee ee ee ae er 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 153] 


trict,°4 municipalities,®® the national forest service,®® 
a reclamation district,5’ a road district,5® a school 


fair association does not come within 
the term “municipality,” so as to 
bring it within a definition of ‘‘em- 
ployer” as including “the State, coun- 
ty, city or any municipality when en- 
gaged in any hazardous work within 
the meaning of this Act.” Canadian 
County v. Burgess, 5 P.(2d) 752, 753, 
153, Ok, 294. 


54. See case infra this note. 


{a] Im Wisconsin (1) a drainage 
district is not an employer within pro- 
visions making the act obligatory on 
the state, counties, cities, towns, vil- 
lages, and school districts. Rusk 
Farm Drainage Dist. v. Industrial 
Commission, 202 N.W. 204, 186 Wis. 
232. (2) A drainage district is not 
an employer within a provision in- 
eluding in the definition of employer 
“every person, firm, and private cor- 
poration (including any public service 
corporation), who has any person in 
service under any contract of hire.” 
Rusk Farm Drainage Dist. v. Indus- 
trial Commission, supra. 


55. See cases infra this note. 


[a] In California a city which has 
“the right te employ, control, and 
dismiss” a municipal court attaché is 
his employer and liable for compen- 
sation under the act, and not the coun- 
ty which is required under the Mu- 
nicipal Court Act to pay his salary. 
Los Angeles County v. Industrial Ac- 
cident Commission of California, 11 P. 
(2d) 434, 123 Cal.App. 12 


[b] In Georgia ‘‘municipal corpo- 
rations and their employees come un- 
der the Compensation Act, irrespec- 
tive of the number of employees in 
the service of the corporation.” .Car- 
ruthers v. City of Hawkinsville, 168 
S.E. 120, 46 Ga.App. 607. 


[c] Im MTllinois ‘“‘cities neare 
‘employers’ within the meaning and 
intent of the Workmen’s Compensa- 
tion Act.’”’ City of Rock Island v. In- 
dustrial Commission of Illinois, 122 
INE. 825483, 28%. Ws 76. 


[d] In Kansas (1) ‘‘municipalities, 
in the exercise of their normal func- 
tions and not engaged in trade or 
business, do not operate under the 
Workmen’s Compensation Act? 
Simpson v. Kansas City, 22 P.(2d) 955, 
137 Kan, 915 (where a city was re- 
pairing streets). (2) ‘While con- 
structing a sewer, a city does 
not come within the terms or opera- 
tion of the Workmen’s Compensation 
Act.’”’ Redfern v. Eby, 170 P. 800, 102 
Kan. 484. To same effect, Roberts. v. 
ey of Ottawa, 165 P. 869, 101 Kan. 


fe] In Kentucky an amendment in- 
cluding municipal corporations in the 
word “employer” within the meaning 
of the compensation statute does not 
render a city liable for the physi- 
cians’, hospital, and nursing bills of 
one injured while assisting a police- 
man to execute a search warrant, 
whether or not the city accepted the 
provisions of the compensation stat- 
ute, there being no legal liability. 
Caudill v. Pinsion, 24 S.W.(2d) 938, 
233 Ky. 12. 


{f] In Maine (1) a city which hires 
and pays a workman for work in the 
construction of a third class highway 
in the city, which it is properly doing, 
under the law governing the construc- 
tion of third class highways in dis- 
tinction from state and state-aid high- 
ways, is the employer, and liable for 
compensation, and not the state (Tut- 
tle’s Case, 138 A. 559, 126 Me. 349) 
(2) and the apportionment of the mill 
tax by, and its expenditure under the 
supervision of, the state highway 
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commission is consistent with such 
construction by the city (Tuttle’s 
Case, supra). 


[g] In Ohio (1) a municipal cor- 
poration is included in the term ‘‘em- 
ployer” in a constitutional provision 
authorizing a board. to determine 
whether an injury resulted from the 
employer’s failure to comply with 
safety requirements, and imposing an 
addition to the compensation award if 
it did so result (State ex rel. Post v. 
Industrial Commission of Ohio, 187 N. 
E. 719, 127 Ohio St. 187) (2) and ina 
statute requiring the owners and op- 
erators of shops and factories to make 
suitable provisions to prevent injury 
to persons who use or come in contact 
with machinery, and a general order 
of the industrial commission requir- 
ing flywheels to be inclosSed in guards 
(State ex rel. Post v. Industrial Com- 
mission of Ohio, supra). 


{h] In Oregon a municipality was 
not an employer within the meaning 
of the workmen’s compensation act 
as it stood on December. 23, 1916. 
Hornig v. Town of Canby, 188 P. 700, 
95 Or. 1612, 


{i] Im Texas ‘‘the Legislature did 
not intend the terms of the Work- 
men’s Compensation Law, now title 
130, Rev. Civ. Stat. 1925, to apply to 
cities.” City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n (Commn.App.) 
288 S.W. 409, 412 [rev (Civ.App.) 283 
S.W. 929, reh den (Commn.App.) 294 
S.W. 195, cit and foll Adkinson v. City 
of Port Arthur, (Civ.App.) 293 S.W. 
191, and disappr Dunaway v. Austin 
St. Ry. Co., (Civ.App.) 195 S.w. 11571. 


[j] In Virginia, if it be conceded 
that a policeman is an employee, un- 
der the compensation act, either of the 
city or the state, the city, as the party 
“using the services for pay,” and not 
the state, is liable for compensation. 
Mann vy. City of Lynchburg, 106 S.E. 
371, 129 Va. 453. 


{k] In West Virginia “a municipal 
corporation is an ‘employer’ within 
the meaning of the Workmen’s Com- 
pensation Law (chapier 15P, Code), 
while employing persons as a proprie- 
tary or governmental agency in any 
of the classes of work embraced in 
the act,” so that a city in repairing a 
street is an employer within the act. 
Esque v. City of Huntington, 139 S. 
E. 469, 104 W.Va. 110, 54 A.L.R. 785. 


[1] In Quebec (1) a municipal cor- 
poration carrying on the work of pav- 
ing streets, which is included in the 
building industry, is responsible to 
its workmen under the workmen’s 
compensation act. Lemieux v. City of 
Montreal, 23 Que.Pr. 424. (2) When 
a municipal corporation undertakes or 
itself carries out public works under 
conditions which would render a con- 
tractor subject to the provisions of 
the workmen’s compensation act, it 
becomes subject to it. Donofrio v. 
Montreal, 27 Rev.Leg. 465. (3) The 
amendment of the workmen’s com- 
pensation act, by St. (1920) ¢ 75, can- 
not have the effect of preventing a 
municipal corporation from being sub- 
ject to the limiting provisions of art 
7321 of the act, with regard to cases 
and conditions where the contractor is 
himself subject to these provisions; 
consequently, municipal corporations 
are subject to the act, in the same 
conditions and under the same cir- 
cumstances aS an employer. Mon- 
treal v. Messier, 36 Que.K.B. 132. 


56. See case infra this note. 


{a] In Montana the national forest 
service is not a public corporation 
within the meaning of a provision 
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district,5® a state highway commission,®° states,°* 


that “where a public corporation 
is the employer . the terms, 
conditions and provisions of compen- 
sation plan No. 3 shall be exclusive, 
compulsory, and obligatory upon bot 
employer and employee.’’ State v. 
State Industrial Accident Board, 286 
P, 408, 87 Mont. 191. 


57. See case infra this note. 


[a] In California a reclamation 
district is not within a definition of 
“employer” as meaning ‘“‘the state 
ent, and all public corporations 
therein,” a reclamation district not 
being a public corporation, nor a polit- 
ical subdivision of the state, and hav- 
ing no general fund. Bettencourt v. 
Industrial Accident Commission, 166 
BP. 323, 1475 Cal’ 559. 


58. See case infra this note. 


{a] In Louisiana a road district 
is a political subdivision of the state 
within the meaning of the Employers’ 
Liability Act so as to be liable for 
compensation to an employee there- 


under. Hicks v. Parish of Union, 6 
La.App. 543. 
59. See ease infra this note. 


[a] In Oklahoma ‘‘a school dis- 
trict is not an employer within the 
meaning of the provisions of the 
Workimen’s Compensation Act,’ not 
being included in terms in the defini- 
tion of the term “employer,” and not 
being included by reason of the use, 
in the definition, of the term “or any 
municipality.” Ponca City Board of 
Education v. Beasley, 11 P.(2d) 466, 
157 Okl. 262. 


{b] In Utah while the Work- 
men’s Compensation Act merely re- 
quires school districts to pay compen- 
sation, and does not provide how the 
fund to pay the compensation shall 
be raised, yet that, standing alone, 
would not necessarily relieve a school 
district from the power or duty of 
paying compensation awarded, nor 
would the fact that the school funds 
partake of the nature of trust funds. 
Woodcock yv. Board of Education of 
Salt Lake City, 187 P. 181, 55 Utah 458, 
10 A.L.R. 181. 


60. See case infra this note. 


[a] Im Virginia, under a definition 
of “employers” as including “the state 
and any municipal coryoration within 
the state or any political division 
thereof, and any individual, tirm, as- 
sociation or corporation, or the receiv- 
er or trustee of the same, or the legal 
representative of a deceased employ- 
er, using the service of another for 
pay,’ the state highway commission 
is not the employer, under the com- 
pensation act, of one working under 
it, Since it does not tall within any of 
the classes enumerated. Smith v. 
State Highway Commission of Vir- 
ginia, 109 S\E. 312, 131 Va. 571: 


61. See cases infra this note. 


[a] Im Maine, where a city and 
two towns appropriated money for the 
construction of a state aid highway 
leading through them, and the state 
set aside a sum from the funds ap- 
propriated to the construction of state 
aid highways, the state highway com- 
mission then proceeding to construct 
the highway, the state is the employ- 
er, and not the state and the city 
jointly as partners, of one injured 
while engaged in the work within the 
limits of the city, and the state is 
liable for compensation. Grindell’s 
Case, 138 A. 66, 126 Me. 287. 


{b] In Virginia, under a definition 
of “employers” as including “the state 
and any municipal corporation within 
the state or any political subdivision 
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towns,®? townships,®? and a village®* will be found 
in the notes. 


{§ 154] b. Liability as between Two Bodies In- 
volved. Although an employee is nominally the em- 
ployee of a state board or commission, the state will 
be regarded as his actual employer.*® The state, and 
not the county, is the employer of persons employed 
by a state board and acting under its control, al- 
though the county made an appropriation required to 
obtain their services.°* -A member of the National 
Guard while it was not pressed into service of the 
United States is an employee of the state and not of 
the federal government,®* and a laborer on land own- 
ed by an organization of the state National Guard 
is not a city employee even though by law his salary 
was paid by the city.°& The county, and not the 
state, is the employer of a deputy sheriff,°® even 
though he is seeking to capture a convict escaped 
from a state prison.7° The city, and not the state, is 
the employer of a police officer chosen by a commis- 
sion created by the state legislature to establish and 
appoint the police force of a particular city.74 The 
village, and not the county, is the employer of a vil- 
lage constable or marshal injured while making an 
arrest,’? although he is acting under a county war- 
rant’® or at the request of the sheriff;"* and this 
rule applies notwithstanding the fact that the serv- 
ice is performed outside the municipal unit.7° An 
employee of a hospital created by statute and main- 
tained by a district within a county is not an em- 


thereof, and any individual, firm, as- 


reo! V governmental 
sociation or corporation, or the re- 
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purposes” v. 
Brink, 217 N.W. 551, supra), (3) and it 
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ployee of the county although the hospital is man- 
aged by the county commissioners as trustees.”° 


[§ 155] 14. Charitable Institutions. It has been 
held that, in the absence of a plain intention on the 
part of the legislature in passing a compensation act 
to change the rule of law under which charitable in- 
stitutions are not liable for injuries due to the negli- 
gence of their servants or agents, such institutions 
are not liable for compensation as employers, under 
the act;77 but, under another act, a charitable hos- 
pital has been held liable as an employer,’*® on the 
ground that there is nothing about the act as a whole 
which discloses a legislative purpose to limit its ap- 
plication solely to industries and .businesses within 
the ordinary sense of the words.’®. A charitable cor- 
poration such as the Red Cross, which is furnishing 
unemployed men to municipalities to work upon the 
roads and in parks, the Red Cross furnishing gro- 
ceries, clothing, or medical services, and the munici- 
palities paying nothing, is not an employer within 
the meaning of a statute defining an employer as any 
person or board of persons, corporate or otherwise, 


-who is engaged in any extrahazardous work or con- 


tracts with another to engage in extrahazardous 
work,®° 


[§ 156] 15. Other Employers. The owner of a 
building, leased to a tenant who comes within an act 
as an employer, is not brought within the act by the 


(Hop 204 Wis. 88; Village of Schofield v. De 


ceiver or trustee of the same, or the 
legul representative of a deceased em- 
ployer, using the service of another 
for pay,” the state is the employer of 
one working under the state highway 
commission. Smith v. State Highway 
Commission of Virginia, 109 S.E. 312, 
131 Va. 571. 


62. See cases infra this note. 


[a] In Maine a town contributing 
to the joint state aid highway funds 
is not jointly liable with the state for 
injuries to employees during the con- 
struction of such highways, unless the 
work of construction is being done by 
the town under a contract. Grindell’s 
Case, 138 A. 66, 126 Me. 287. 


[b] In Texas ‘‘the Legislature did 
not intend the terms of the Work- 
men’s Compensation Law, now title 
130, Rev. Civ. Stat. 1925, to apply to 
ae towns.” City of Tyler v. Texas 
Employers’ Ins. Ass’n, (Commn.App.) 
288 S.W. 409, 412 [rev (Civ.App.) 283 
S.W. 929, reh den (Commn.App.) 294 
S.W. 195, cit and foll Adkinson vy. 
City of Port Arthur, (Civ.App.) 293 S. 
W. 191, and disappr Dunaway v. Aus- 
ea Ry. Co.; :(Civ.App.): 195 Sow. 
itt : , 


63. See case infra this note. 


[a]. In Iowa (1) a township does 
not fall within the definition of “‘em- 
ployer’ as including and applying to 
“ ‘any person, firm, association, or cor- 
poration, state, county, municipal cor- 
poration, city under special charter 
and under commission form of gov- 
ernment, school district’ since it is 
not a person, firm, or association” 
(Hop v. Brink, 217 N.W. 551, 554, 205 
Iowa 74); (2) nor can it be brought 
under the term ‘‘municipal corpora- 
TOMS GeeLOU UN ch cs 4 LG SiaLO bias COLDOS 
ration,” but ‘“‘an unincorporated civil 
district, created by the county for 


is not “a governmental employer upon 
whom the Compensation Act is made 
obligatory” (Hop v. Brink, 217 N.W. 
551, Supra). 


64. See case infra this note. 


[a] Im Mllinois ‘incorporated vil- 
lages are ‘employers’ within the mean- 
ing and intent of the Workmen’s Com- 
pensation Act.” City of Rock Island 
v. Industrial Commission of Illinois, 
122 N.H. 82, 83, 287 Ill. 76. 


65. Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89; Smith v. State Highway 
Commission, 109 S.E. 312, 1381 Va. 573. 


[a] Rule applied to: (1) Employee 
of department of game and inland 
fisheries. Department of Game and 


.Inland Fisheries v. Joyce, 136 S.E. 651, 


147 Va. 89. (2) Employees of state 
highway commission. Smith v. State 
Highway Commission, 109 S.E. 312, 
131° Va. 573. 


66. Huseth vy. State, 229 N.W. 560, 
179 Minn. 425. 


[a]. For example, persons em- 
ployed by the state livestock sanitary 
board to assist veterinarians in test- 
ing cattle for tuberculosis. Huseth 
v. State, 229 N.W. 560, 179 Minn. 425. 


67. State v. Johnson, 202 N.W. 191, 
186 Wis. 1. 


68. Muller v. City of New York, 
178 N.Y.S. 416, 189 App.Div. 363. 


69. Curran v. Delta County, 203 N. 
W. 470, 2380 Mich, 694. 


706. Curran v. Delta County, supra. 


71. Moriarty’s Case, 138 A. 555, 126 
Me. 358. 
72. McFarland v. Village of Carl- 


ton, 245 N.W. 630, 187 Minn. 434; City 
of Wausau v. Coerper, 235 N.W. 398, 


Lisle, 235 N.W. 396, 204 Wis. 84. 


73. City of Wausau v. Coerper, 235 
N.W. 398, 204 Wis. 88; Village of 
Schofield v. De Lisle, 235 N.W. 396, 
204 Wis. 84. 5 


74 McFarland v. Village of Carl- 
ton, 245 N.W. 630, 187 Minn. 434. 


[a] Rule applied although neither 
the constable nor the sheriff had con- 
templated that it was the constable’s 
official duty to render the assistance. 
McFarland v. Village of Carlton, 245 
N.W. 630, 187 Minn. 434. 


75. City of Wausau v. Coerper, 235 
N.W. 398, 204 Wis. 88; Village of 
Bee ee v. De Lisle, 235 N.W. 396, 204 

is, 84. 


76. Peck’s Case, 145 N.E. 5382, 250 
Mass. 261. 


77. Zoulalian v. New England 
Sanatorium & Benevolent Ass’n, 119 
ee 686, 230 Mass, 102, L.R.A.1918F 


[a] Effect of specific exceptions.— 
“While it is provided by section 2 of 
part 1, that ‘the provisions of section 
one shall not apply to actions to re- 
cover damages for personal injuries 
sustained by domestic servants and 
farm laborers,’ it does not follow that 
all other employees who may be in- 
jured in the course of their employ- 
ment are within the terms of the 
act.” Zoulalian v. New England Sana- 
torium & Benevolent Ass’n, 119 N.E. 
686, 230 Mass. 102, L.R.A.1918F 185. 


78. Hope y. Ba¥nes Hospital, (Mo. 
App.) 55 S.W.(2d) 319. 


79. Hope v. Barnes Hospital, su- 
pra. 


80. Thurston County Chapter 
American National:Red Cross v. De- 
partment of Labor & Industries, 7 
P.(2d) 577, 166 Wash. 488. 


For later cases- developments and changes in the law see Annotations, same title and section number. 
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mere fact of ownership.§? 


to be employers.** 


[§ 157] F. Insurance of Employers Performing 


A person hiring a work- 
rian as a member of a crew controlled by him is liable 
as the employer, and not the person for whom the 
erew’s work is done;§? but one who engaged with 
a member of a group of laborers for their services, 
and who exercised some supervision, has been held 
the employer of another member, and not the mem- 
ber through whom the group was engaged.** 
persons or bodies have been adjudged to be 
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Labor.*® 


purpose.*§ 


Other 
or not 
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A provision of a compensation act under 
which a policy may be taken out which will insure 
employers who perform labor incidental to their oc- 
cupations, being remedial in character,*® should be 
construed liberally’? to the end of effectuating its 
A policy intended to cover employers 
within the permission of such a provision should in- 
dicate that, purpose by its terms.*® Apart from such 
a provision, an employer working with his men is not 
an employee within a policy insuring him as an em- 
ployer,®® since one cannot be his own employee.*? 


IX. EMPLOYEES WITHIN INTENT OF ACTS*? 


[§ 158] A. In General.* An industrial board or | compensation act to employees not subject to its 


commission has no-jurisdiction to apply a workmen’s 


81. Klonowski 
Box Mfg. Co., 217 Ill.App. 150. 


82. Employers’ Casualty Co. v. 
Bennett, 298 P. 871, 149 Okl. 2; Tom 
Cook Independent Casing Crew v. 
Meadows, (OKl.) 297 P. 270. 


[a] Rule applied to one controlling 
a casing crew. Employers’ Casualty 
Co. v. Bennett, 298 P. 871, 149 Okl. 2; 
Tom Cook Independent Casing Crew 
v. Meadows, (Ok1l.) 297 P. 270. 


83. Bobbey v. W. M. Crosbie & Co., 
Ltd, 85 E.J.KB 2389. 


84. See cases infra this note. 


[a] Persons or bodies held employ- 
ers.—(1) Cement manufacturing com- 
pany. Anderson v. Chicago, B. & Q. 
Re Ca, 200) LkApp. 92. —(2)--Church 
association. Gardner v. Trustees of 
Main St. M. E. Church of Ottumwa, 
(lowa) 250 N.W. 740. (8) Church 
which purchased a house from its 
sexton and employed workmen to 
make alterations thereon. Przybyla 
v. St. Mary’s Church of New York 
Mills, 206 N.Y.S. 7838, 210 App.Div. 500 
(so holding even though the church 
had no deed nor contract in writing 
for the premises). (4) Contractors 
carrying out undertakings with the 
county or state. J. Harvey Vandivier 
& Son v. Hardin’s Adm’x, 258 S.W. 306, 
201 Ky. 734. (5) Corporation whose 
president, acting for it, employed a 
mason to make repairs on premises 
leased by it. SUevine v. East New 
York Electric Corporation, 206 N.Y.S. 
527, 210 App.Div. 730. (6) Farmer 
assisted by a workman after the ter- 
mination of repairs on the farm for 
which the workman had been em- 
ployed by a builder, and not the build- 
er. Farleigh v. Parker & Lang, [1931] 
W.C.&I. 101. (7) ‘Foreign corpora- 
tion localized at a branch in the state. 
Stansberry v. Monitor Stove Co., 183 
N.W. 977, 150 Minn. 1, 20 A.L.R. 316. 
(8) Foreigner resident abroad who 
employed a workman within the juris- 
diction of the forum. Hunter v. Stadd- 
tische Hochseefischerei Gemeinniitige 
Gesellschaft, [1925] 2 K.B. 493; Scan- 
lon v. Hartlepool Seatonia Steamship 
Go., [1929]-/Ir.. 96. (9) Lessee of a 
grain elevator who hired and directed 
the work of an employee, and not a 
milling company with which he had 
a contract to sell all his wheat. Tim- 
mermann v. Industrial Commission, 
137 N.E. 440, 305 Ill. 485. (10) Lessee 
of trucks who engaged and paid the 
drivers, and controlled the operation, 
thereof, and not the lessor. Ocean 
Accident & Guarantee Corporation v. 
Industrial Accident Commission, 263 
P. 823, 88 Cal.App. 369. (11) One who 
on his own account hired workmen 
and entered into a contract with the 
owner of a sawmill to saw his 
shingles. Légaré v. Proulx & Lai- 
nesse, 57 Que.Super. 146. (12) Owner 
of a steam tug, who chartered it with 


tain. 


v. Crescent Paper |a crew of two men, and not the person 


to whom it was chartered. Mackinnon 
v. Miller, 2 B.W.C.C. 64. (13) Owners 
of a steamship on which an assistant 
meter and weigher, appointed by a 
conservancy board under statutory 
authority, was injured while weigh- 
ing cargo. Wilmerson v. Lynn & 
Hamburg Steamship Co., [1913] 38 K. 
B. 931. (14) Owners of a vessel 
worked on shares, and not the cap- 
Ship Victoria v. Barlow, 5 B.W. 
C.C. 570. (15) Private steam rail- 
road, not engaged as a common car- 
rier. Richardson v. Minnesota Steel 
Co., 191 N.W. 924, 154 Minn. 506; State 
v. District Court of St. Louis County, 
Eleventh Judicial Dist., 176 N.W. 749, 
145 Minn. 181. (16) Relief committee. 
Porton v. Central (Unemployed) Body 
for London, [1909] 1 K.B. 173, 2 B.W. 
C.C. 296. (17) Shipping agents who 
paid, controlled, and superintended 
coal trimmers selected by a gaffer 
nominated, by the harbor commission- 
ers and having the power to dismiss 
the men. Gorman v. Gibson, [1910] 
S.C. 817. (18) Street car company. 
Bishop v. Chicago Rys. Co., 215 Ill. 
App. 153. (19) Surety company tak- 
ing charge of work upon which the 
contractor had defaulted. National 
Surety Co. v. Rountree, 147 S.E. 537, 
541, 152 Va. 150 (holding that the 
surety company’s delay in beginning 
work “did not relieve it of the legal 
duty under the contract to take charge 
of the situation upon the default of 
the’’ contractor). (20) Transporter 
of freight for hire, acting. as a private, 
and not as a common, carrier. Great 
Atlantic & Pacific Tea Co. v. Hattle, 
236 N.W. 575, 205 Wis. 7. (21) Uni- 
versity operating a waterworks sys- 
tem for its own use and for the sale 
of water to a city. Lincoln Memorial 
University v. Sutton, 43 S.W.(2d) 195, 
163 Tenn. 298. (22) Visiting nurses’ 
association which supplied the serv- 
ices of a nurse, and not the company 
to which the service was supplied. 
Visiting Nurses’ Ass’n v. Industrial 
Commission, 217 N.W. 646, 647, 195 
Wis. 159 (holding further that ‘the 
fact that . . [the nurse] occa- 
sionally did some first aid work can- 
not change the relation of the par- 
ties, even if such work was not con- 
templated as coming within her nurs- 
ing duties’). 


{b] Persons or bodies held not em- 
ployers.—(1) Companies organized as 
railroad companies and doing business 
as common carriers. Waldum v. Lake 
Superior Terminal & Transfer Ry. Co., 
170 N.W. 729, 169 Wis. 137. (2) Com- 
pany organized to establish an ex- 
perimental codperative colony. Wal- 
keau v. Llano Del Rio Co. of Nevada, 
139 So. 528, 19 La.App. 108. (3) Metal 
broker representing a company in- 
stalling doors. Mahoney v. Daycock, 
210 N.Y.S. 558, 213 App.Div. 501. (4) 
Owner of property who finished for 


rovisions;92 nor has a ecourt.®4 
Pp ; 


It has been held 


himself a building, after the bank- 
ruptcy of the contractor who had 
charge of it. Gagnon vy. Carrel, 62 
Que.Super. 462. (5) Purchaser of logs 
whose vendor engaged help to work 
in connection with the logs purchased. 
Miller v. Brenner Lumber Co., 8 La. 
App. 141; West v. Martin Lumber 
Co., 7 La.App. 366. (6) Refining com- 
pany whose gate a railway company’s: 
engine foreman was opening, in order 
to get cars, when injured. Gulf Refin- 
ing Co. v. Jackson, (Tex.Civ.App.) 250 
S.W. 1080. 


85. Employer as employee in de- 
termining’ number of employees see 
supra § 130. 


Partner as employee see infra § 234. 


86. Lyle v. H. R. Lyle Cider & 
Vinegar Co., 153 N.E. 67, 248 N.Y. 257, 
47 A.L.R. 840. 


87. Lyle v. H. R. Lyle Cider & 
Vinegar Co., supra. 


Liberal construction generally see 
supra § 67. 


88. Lyle v. H. R. Lyle Cider & 
Vinegar Co., 153 N.E. 67, 243 N.Y. 257, 
47 A.L.R. 840. 


89. Lyle v. H. R. Lyle Cider & 
Vinegar Co., supra; Duprea v. Duprea 
nee 229 N.Y.S. 852, 224 App.Div. 


90. Industrial Commission of Colo- 
made v. Bracken, 262 P. 521, 88 Colo. 


91. Industrial Commission of Colo- 
rado v. Bracken, supra. 
92. Cross references: 
Employees: 
Engaged in interstate commerce 
see supra §§ 49-52. 


Within admiralty jurisdiction see 
supra §§ 53-60. 


Within intent of acts as question 
or ate or fact see infra §§ 990— 


Farm laborers see supra §§ 92, 93. 


Term “employee” as used in title of 
act see supra § 38. 


Term “workman” as used in title of 
act see supra § 38. 


Who may be counted in determining 
seeps of employees see supra §§ 


98. Hartford Accident & Indemnity 
Co. v. Thompson, 147 S.E. 50, 167 Ga. 
897 [rev 142 S.E. 461, 38 Ga.App. 17 
(vac 147 S.E. 788, 39 Ga.App. 510)]; 
Hahnemann Hospital v. Industrial 
Board of Illinois, 118 N.E. 767, 282 Tl. 
316; Ponca City v. Grimes, 288 P. 
951, 144 Okl. 31; Southern Surety Co. 
be Inabnit, 24 S.W.(2d) 375, 119 Tex. 


94. Baltimore & O. R. Co. v. Park- 
er, 4 F.Suppl. 815. 


*By MANUEL PRENNER (8§ 158-178). 
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that the beneficent provisions of the workmen’s 
compensation acts should be extended to every class 
of workman which can fairly be brought within 
them,®® and that the provisions of an act declaring 
when the relation of employer and employee exists 
brings within the act all cases in which, under the 
rule of liberal construction,®® such relation is found 
to exist.°7 In other language, a workman’s compen- 
sation act should receive such a construction as will 
extend its benefits to the largest possible class of em- 
ployees,°* and restrict those excluded to the smallest 
possible class.°® The definition of an employee or 
workman at common law is applicable in determining 
who is an employee or workman under workmen’s 
compensation acts,! and may not be ignored by a 
court in determining the question, even though the 
act enjoins upon it a liberal construction of its 
terms;? but where an act expressly declares who is 
an employee, a court cannot apply the rules and defi- 
nitions of the common law as applicable to master 
and servant.® 


Effect of action of parties. While, in general, the 
contract of employment entered into between the 
parties determines whether they come under a com- 
pensation act,* and the parties have a right either to 
bring the contract within the terms of the act or to 
withdraw it from the operation of the act,® employ- 
ees who do not come within the operation of a com- 
pensation act cannot be brought under it by agree- 
ment of the parties. Likewise, such an employee 
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and receipt by the industrial aecident commission of 
a contribution to the industrial accident fund for the 
work done by him." 


[§ 159] B. Meaning of “Employee” and Similar 
Terms*—1. In General. The compensation acts gen- 
erally define the meaning of the word “employee” 
as used in their text.2 The words “servant or em- 
ployee,” as used in such acts, are used in their nat- 
ural sense,1° and describe the conventional relation 
of employer and employee.’* Statutory definitions 
of the word “employee” must control in compensa- 
tion cases in so far as they tend to modify the com- 
mon law governing master and servant.1?, The word, 
as used in one act, has been said to be used in the 
common-law understanding thereof;1* and where it 
is not defined in an act, its meaning is to be deduced 
from the common law and the provisions of the aet.** 
Apart from the definitions of “employee” contained 
in the several acts,1° the word has been said to be 
a term of broad significance,'® with definitions cov- 
ering a wide range;'* and an employee has been de- 
fined as one who receives salary or wages or other 
compensation from another,'® and the generally ac- 
cepted definition has been said to be “one who works 
for and under the control of another for hire.”?® An- 
other wording is that the term indicates a person 
hired to work for wages as the employer may di- 
rect.?° 


“Employee” and “servant” compared. While the 
words “servant” and “employee” have been said to 


cannot be brought under the act by the acceptance 


95. Humphries v. Boxley Bros. Co., 
tree S.E. 890, 146 Va. 91, 49 A.L.R. 
427. 


96. Liberal construction see su- 
pra §§ 66-68; and infra § 160. 


97. State v. District Court of St. 
pes County, 150 N.W. 211, 128 Minn. 
38 


98. La Croix v. Frechette, 145 A. 
314, 50 R.I. 90; Livingstone Worsted 
Co. v. Toop, 138 A. 183, 48 RI. 368; 
O’Bannon Corporation v. Walker, 129 
A. 599, 600, 46 R.I. 509; Kelley’s De- 
pendents v. Hoosac Lumber Co., 113 
ACE SSe95 Vit. 50: 


99. Livingstone Worsted Co. v. 
Toop, 138 A. 188, 48 RI. 368; O’Ban- 
non Corporation v. Walker, 129 A. 
599, 46 R.I. 509; Kelley’s Dependents 
v. Hoosac Lumber Co., 113 A. 818, 95 
Vite 10. 


1. Western Indemnity Co. v. Pills- 
bury, 159 P. 721, 172 Cal. 807; Los 
Angeles County v. Industrial Acci- 
dent Commission, 11 P.(2d) 434, 123 
Cal.App. 12; Larson v. Independent 
School Dist. No. 11J of King Hill, 
(Idaho) 22 P.(2d) 299. 


2. Western Indemnity Co. v. Pills- 
bury, 159 P. 721, 172 Cal. 807; ‘los 
Angeles County v. Industrial Acci- 
dent Commission of California, 11 P. 
(2d) 484, 123 Cal.App. 12. 


3. Knudson vy. Jackson, 183 N.w. 
391, 191 Iowa 947. 


4 Savant v. Goetz & Lawrence, 
107 So. 621, 160 La. 916 [aff 2 La.App. 
474]. 

Contractual relation as requirement 
for standing as injured person see in- 
fram§ 172. 


5. Savant v. Goetz & Lawrence, 
107 So. 621, 160 La. 916 [aff 2 La.App. 
piss in ee ee eee 


474] (holding further that a contract 
of employment not providing for a 
weekly wage, but making compensa- 
tion contingent upon profits, and un- 
der which no profits are made, is 
Wate outside the act by the par- 
ties). 


6 Employers’ Liability Assur. 
Corp. v. Industrial Accident Commn., 
203 P. 95, 187 Cal. 615; Hartford Ac- 
cident & Indemnity Co. v. Thompson, 
147 S.E. 50, 167 Ga. 897 [rev 142 S.E. 
461, 38 Ga.App. 17 (vae 147 S.E. 788, 
39 Ga.App. 510)]; Southern Surety 
Co. v. Inabnit, 24 S.W.(2d) 375, 119 
Tex. 67; Hill v. Georgia Casualty Co., 
(Tex.Commn.App.) 45 S.W.(2d) 566 
[aff (Civ.App.) 30 S.W.(2d) 1055]. 
See Kackel v. Serviss, 167 N.Y.S. 348, 
350, 180 App.Div. 54 (holding, with 
reference to a contract of employ- 
ment, that ‘parties themselves may 
not make that a contract which the 
law says is not a contract’). 


Agreement or consent as affecting 
admiralty jurisdiction see supra § 
57. 

Joint election ag bringing em- 
ployees within act see infra § 217. 


7. Smith v. State Industrial Acci- 
dent Commission, (Or.) 23 P.(2d) 904 
[aff 25 P.(2d) 1119}. 


8. General definitions: 
Employee 20 C.J. p 1241. 
Servant see Master and Servant § 1. 
9. See statutory provisions. 


10. Standard Accident Ins. Co. v. 
Pennsylvania Car Co., 49 F.(2d) 73. 


11. Standard Accident Ins. Co. v. 
Pennsylvania Car Co., supra. 


12. Birmingham Post Co. v. Stur- 
geon, (Ala.) 149 So. 74; Knudson v. 
Jackson, 183 N.W. 391, 191 lowa 947; 


be generally synonymous,?+ under one act “em- 


Murray v. Wasatch Grading Co., 274 
P. 940, 73 Utah 430. 


13. Ferro v. Leopold Sinsheimer 
Estate, 176 N.E. 817, 256 N.Y. 398. 


14 Henry vy. Mondillo, 142 A. 230, 
49 RI. 261. 


15. See statutory provisions. 


16. Alaska Packers’ Ass’n v. In- 
dustrial Accident Commission of Cali- 
fornia, 253) P. 926; +927, 200 Cal? 579 
[cert ‘gr48)S.Ct. 20, 275°U.S. (512, 72 
L.Ed. 400, aff 48,S.Ct. 346, 276 U.S. 
467, 72 L.Ed. 656, and quot Bouvier 
L. D.J; In re Raynes, 118 N.E. 387, 
66 Ind.App. 321. 


17. In re Raynes, supra. 


18. Bowne v. S. W. Bowne Co., 116 
N.E. 364, 221 N.Y. 28. 


_19. Stricker v. Industrial Commis- 
sion of Utah, 188 P. 849, 55 Utah 603, 
19.4. GERi A159. ; 


20. Bingham City Corporation v. 
Industrial Commission of Utah, 243 
P. 113, 66 Utah, 390. 


21. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114; Western In- 
demnity Co. v. Pillsbury, 159 P. 721, 
172 Cal. 807. 


[a] In Pennsylvania (1) ‘“‘the term 
. . +» employee, found in section 104 
[of the Act of June 2,1915, P. L. p 
736] is the equivalent of servant.” 
Persing v. Citizens’: Traction Co., 144 
A. 97, 99, 294 Pa.*230. (2) Under a 
provision that ‘‘the term ‘employee,’ 
as used in this act, is declared to be 
synonymous with servant,” where “it 
is contended that {the claim- 
ant] was not a servant within the 
generally accepted legal meaning of 
that. term « SUNG, N LEST wcpls sya 
is, Was he an ‘employee’ within the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ployee” has been said to have a broader and more 
liberal meaning than “servant.’’?? 


“Workman” and “employee” distinguished. While 
the term “workman,” as used in one compensation 
act, has been held, in a general sense, synonymous 
with “employee,’’?° it has been held that, as the 
terms are used in another act, there is a marked dif- 
ference between a workman and an employee,?* and 
that, although in a general sense all workmen and 
operatives are employees, not all employees are work- 
men or operatives, within the act;?> further, that, 
in a board sense, a workman is one who works in any 
department of physical or mental labor,?® but in com- 
mon speech is one who is employed in manual la- 
bor,?7 such as an artificer, mechanic, or artisan,?® 
while an employee, in a broad sense, is one who re- 
ceives salary or wages or other compensation from 
another.?® The further distinction has been made 
that, in its broad sense, the term “employee” means 
one employed to serve another,?® as distinguished 
from “workman,” meaning one. who labors for .an- 
other.*+ 


“Workmen” and “operatives” distinguished. The 
terms “workmen” and “operatives,” as used in a com- 
pensation act, have been distinguished,?? in that a 
workman is 2 man employed in manual labor, wheth- 
er skilled or unskilled, an artificer, mechanie, or arti- 


meaning of the act? And the fact 31. 


that the above-quoted definition de- 
clares an employee to be Synonymous 


with ‘servant’ must be taken with its ia da Sa ones 
context, bearing in mind that the 105; Cohen vi 


word ‘synonymous’ means ‘expressing 
the same, or nearly the same, idea.’ 
Webster’s New International Diction- 
ary.” McCarthy v. Dunlevy-Franklin 
Co; 120 A. 4095, 410), 277 Pa. 467. 


22. Shannon v. Western Indemnity 


256 N.Y. 649]; 


33. Europe v. 
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Alsup v. Murfreesboro Bread 
& Ice Cream Co., supra. 


Addison Amuse- 
NEEM (505. (231 INGY? 
Rosalsky, 
299, 230 App.Div. 604 [aff 177 N.B.'177, 
Westbay v. Curtis & 
Sanger, 189 N.Y.S. 539, 198 App.Div. 
25 [aff 134 N.E. 569, 232 N.Y. 555]. 


Addison Amuse- 
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san,’* while an operative is a factory hand, one 
who operates machinery.** : 


An apprentice, in the sense in which the word is 
used in one of the acts, has been said to be one who 
begins to work, and who earns, at first, only the min- 
imum salary, which gradually inecreases,*® and not 
necessarily one engaged under the name of appren- 
tice.3¢ 


[§ 160] 2. Construction of Statutory Defini- 
tions.*7 The definitions of “employee” contained in 
the compensation acts, or statements as to who shall 
be deemed employees, are to be broadly or liberally 
construed’ in order to effectuate the purpose of the 
legislation,?® and to the end that in doubtful cases 
an injured employee or his dependents may not .be 
deprived of the benefits of the act.4® This rule of 
liberal construction‘! has been limited or qualified in 
various ways,*? as by holdings that the words of a 
compensation act defining “workman” must be given 
their natural and ordinary meaning*® and effect,** 
that the legislature, and not the courts, must deter- 
mine the classes of persons within its application,*® 
that the courts are without authority to extend the 
operation of an act to persons other than those ex- 
pressly or by clear implication designated by the leg- 
islature,**® that they cannot enlarge the legislature’s 


Div. 539. 


Eng.—Lysons vy. Knowles, [1901] A. 
CAyUosts AVEC. O.c Ab : 


See Gunnoe y. Glogora Coal Co., 117 
S.E. 484, 487, 93 W.Va. 636 (where the 
court said: “We should not construe 
the act to exclude . the em- 
ployee’ from participation of the 
benefits therein, unless the language 
used : so plain as to dictate other- 
wise’’). 


246 N.Y.S. 


Co., (Tex.Commn.App.) 257 S.W. 522, 
523 [quot Southern Surety Co. v. 
Shoemake, (Tex.Commn.App.) 24 S.W. 
(2d) 7, 8, and Lumbermen’s Recipro- 
cal Ass’n vy. Carter, (Tex.Civ.App.) 
19 S.W.(2d) 346, 352] (so holding ‘in 
that . . . [the term ‘employee’] 
was intended to include all those in 
the service of another whether en- 
gaged in the performance of manual 
labor, or in positions of management 
and trust, and whether being paid 
wages or a Salary, so long as they 
remained under the ultimate control 
of the employer’’). 


23. Anderson v. State Industrial 
Accident Commission, 215 P. 582, 107 
Or. 304. 


24. Europe vy. Addison Amuse- 
ments, Ine, stl, Ni. 750, 237 N.Y. 
105; Westbay v. Curtis & Sanger, 189 
N.Y.S. 539, 198 App.Div. 25 [aff ‘134 
N.E. 569, 232 N.Y. 555]. 


25. Europe v. Addison Amuse- 
ments.” Inc, “137 (N.E.750;, 231) IN.Y. 
105; Westbay v. Curtis & Sanger, 189 
N.Y.S. 539, 198 App.Div. 25 [aff 134 N. 
EH. 569, 232 N.Y. 555]. 


26. Bowne v. S. W. Bowne Co., 116 
IN-E. 364, 221 Ni¥. 28? 


27. Bowne y. S. W. Bowne Co., su- 
pra. 

28. Bowne v. S. W. Bowne Co., su- 
pra. 

29. Bowne y. S. W. Bowne Co., su- 
pra. 

30. Alsup v. Murfreesboro Bread 


& Ice Cream Co., 56 S.W.(2d) 746, 185 
Tenn, 591. 
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ments, Inc., 131 N.E. 750, 231 N.Y. 105; 
Cohen v. Rosalsky, 246 N.Y.S. 299, 
301, 230 App.Div. 604; Westbay v. 
Curtis & Sanger, 189 N.Y.S. 539, 198 
ra reise ia 25 [aff 1384 N.E. 569, 232 N.Y. 
555]. 


34. Europe v. Addison Amuse- 
ments, Inc., 131, N.E... 750, 231 N.Y. 
105; Cohen v. Rosalsky, 246 N.Y.S. 
299, 230 App.Div. 604 [aff 177 N.E. 
177, 256 N.Y. 649]; Westbay v. Curtis 
& Sanger, 189 N.Y.S. 539, 198 App.Div. 
25 [aff 1384 N.E. 569, 282 N.Y. 555]. 


35. Riendeau v. Labelle, (Que.) 25 
Rev.Leg. 391. 


36. Riendeau v. Labelle, supra. 


37. General rules of construction 
see supra §§ 65-73. 


38. Ill—Acme Window Cleaning 
Co. v. Industrial Commission, 186 N 
EK. 482, 352 Ill. 645; Thompson y. In- 
dustrial Commission, 184 N.E. 633, 
351 Ill. 356; Allen-Garcia Co. y. In- 
dustrial] Commission, 166 N.E. 78, 334 
Tll. 390; Marshall Field & Co. v. In- 
dustrial Commission of Illinois, 120 
N.E. 773, 285, Til. 333. 


Ind.—Hurst v. Hunley, 141 N.E. 
650, 81 Ind.App. 203; McDowell v. 
Duer, 133 N.E. 839, 78 Ind.App. 440. 


Mass.—iIn re Donovan, 104 N.E. 
431, 217 Mass. 76, Ann.Cas.1915C 778. 


Mo.—Pruitt v. Harker, 43 S.W.(2d) 
769, 328 Mo. 1200. 


Nev.—Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 
53 Nev. 219. 


N.Y.—Kiernan y. Priestedt Under- 
pinning Co., 157 N:Y.S. 900, 171 App. 


“The act [Stat. 1911 c 751] makes 
no distinction between wise or fool- 
ish, skilled or inexperienced, healthy 
or diseased employees. All who 
rightly are describable as employees 
come within the act.’ In re Madden, 
111 N.E. 379, 222 Mass. 487, 494, L.R. 
A.1916D 1000. 


Liberal construction generally see 
supra §§ 66-68. 


39. Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 
53 Nev. 219. 


40. Hurst v. Hunley, 141 N.E. 650, 
81 Ind.App. 203; McDowell v. Duer, 
133 N.E. 839, 78 Ind.App. 440. 


41. See supra text and note 88. 
42. See infra text and notes 43-58. 


Limitations on liberality of con- 
struction generally see supra § 68. 


43. Carsten v. Department of La- 
bor and Industries, 19 P.(2d) 133, 172 
Wash. 51. 


Natural or ordinary meaning gen- 
erally see supra § 65. 


44. Carsten v. Department of La- 
bor & Industries, 19 P.(2d) 133, 172 
Wash. 51. 


45. Cornett v. City of Chattanoo- 
ga, 56 S.W.(2d) 742, 165 Tenn. 563. 


46. Spivey & McGill v. Nixon, 21 
P.(2d) 1049, 163 Okl. 278; Mobley v. 
Brown, 2 P.(2d) 1034, 151 Okl. 167: 
Ponca City v. Grimes, 288 P. 951, 144 
Okl. 31; Mashburn v. City of Grand- 
field, 286 P. 789, 142 Okl. 247. 


418 [71 C.J.] 


declaration as to who is an employee,*’ that the pro- 
visions of an act are not to be, by construction, ex- 
tended to cover persons not within its seope** and 
intent,+® or not included or embraced by its terms,”° 
and that one who seeks to avail himself of the act 
as an employee must come within its terms,’? and 
should be held to proof that he is in a class embraced 
in the act,°? nothing being presumable or inferable 


in the latter respect.°* 


WORKMEN’S COMPENSATION ACTS 


47. Knudson v. Jackson, 183 N.W., v. Industrial Commission of Colorado, 


391, 191 Iowa 947. 


48. Birmingham Post Co. v. Stur- 
geon, (Ala.) 149 So. 74; McDonald v. 
City of New Haven, 109 A. 176, 94 
Conn. 403, 10 A.L.R. 1938; Mann v. 
City of Lynchburg, 106 S.E. 371, 129 
Va. 453. 


49. Birmingham Post Co. v. Stur- 
geon, (Ala.) 149 So. 74; Victory 
Sparkler & Specialty Co. v. Gilbert, 
153 A. 275, 160 Md. 181; Ray v. School 
Dist. of Lincoln, in Lancaster County, 
181 N.W. 140, 105 Neb. 456; Mann v. 
City of Lynchburg, 106 S.E. 371, 129 
Va. 453. 


50. Cornett v. City of Chattanoo- 
ga, 56 S.W.(2d) 742, 165 Tenn. 563. 


51. Knudson y. Jackson, 183 N.W. 
391, 191 Iowa 947; Bingham City Cor- 
poration v. Industrial Commission of 
Utah, 243 P. 113, 66 Utah 390. And 
see cases infra note 52. 


52. Spivey & McGill v. Nixon, 21 
P.(2d) 1049, 163 Okl. 278; Mobley v. 
Brown, 2 P.(2d) 1034, 151 Okl. 167, 
83 A.L.R. 1014; Hamilton v. Randall, 
276 .P. 705, 136 Okl. 170; El Reno 
Broom Co. v. Roberts, 281 P. 273, 138 
Okl. 235; Moore & Gleason v. Taylor, 
223 P. 611, 97 Okl. 1938; Harris v. 
Oklahoma Natural Gas Co., 216 P. 116, 
91 Okl. 39. 


[a] “Strict proof.”—El Reno Broom 
Co. v. Roberts, 281 P. 273, 138 Okl, 
235; Harris v. Oklahoma Natural Gas 
Co., 216 P. 116, 91 Okl. 39. 


53. Spivey & McGill v. Nixon, 21 
P.(2d) 1049, 163 Okl. 278; Mobley v. 
Brown, 2 P.(2d) 1034, 151 Okl. 167, 83 
A.L.R. 1014; El Reno Broom Co. v. 
Roberts, 281 P. 273, 138 Okl. 235; 
Hamilton v. Randall, 276 P. 705, 136 
Okl. 170; Moore & Gleason yv. Taylor, 
223 P. 611, 97 Okl. 193; Harris v. 
Oklahoma Natural Gas Co., 216 P. 116, 
91 Okl. 39. 


54, Cross references: 


Basis of right to compensation in em- 
ployment see supra § 11 


Existence of relation as question of 
law or fact see infra § 991. 


Necessity of relation of master and 
servant for employer’s liability see 
Master and Servant § 388. 


Simultaneous relations between em- 
ployee and several employers see 
supra §§ 137, 139. 


Sufficiency of evidence to show rela- 
tion see infra § 919 


55. U.S.—Crowell v. Benson, 45 F. 
(2d) 66 [aff 33 F.(2d) 137 and 38 F. 
(2d) 306 (cert gr 51 S.Ct. 353, 283 U. 
S. 814, 75 L.Ed. 1430 [aff 52 S.Ct. 285, 
285 U.S. 22, 76 L.Ed. 598])]; Asso- 
ciated Industrial Ins. Co. v. Ellis, 16 
F.(2d) 464 [aff 24 F.(2d) 809 (cert den 
Zi) KS OK ee CY DA ION OERSH ie am iy ding Bgl O16 Is 
561)] (Texas act). 


Cal.—California Highway Commis- 
sion of Department of Engineering of 
State of California v. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 181 P. 112, 40 Cal.App. 465. 


Colo.—De Beque Producers’ <Ass’n 


262 P. 1019, 83 Colo. 158. 


Ga.—United States Fidelity & 
Guarantee Co. v. Watts, 133 S.E. 476, 
35 Ga.App. 447. 


Ind.—Muncie Foundry & Machine 
Co. v. Thompson, 123 N.H..196, 70 Ind. 
App. 157; Mobley v. J. S. Rogers Co., 
119 N.E. 477, 68 Ind.App. 308. 


Iowa.—Stiles v. Des Moines Coun- 
cil, Boy Scouts of America, 229 N.W. 
841, 209 Iowa 1235. 


Mass.—Towne’s Case, 150 N.E. 157, 
254 Mass. 280. 


Mich.—Odle vy. Charcoal Iron Co. of 
America, 187 N.W. 243, 217 Mich. 469. 


Neb.—State Automobile Ins. Ass’n 
Moca ae 847 -N.W. 27, 124 Neb. 


N.J.—Fineberg v. Public Service 
Ry. Co., 108 A. 311, 94 N.J.Law 55. 


N.Y.—Le Clear v. Smith, 202 N.Y.S. 
514, 207 App.Div. 71; Brassard v. 
Delaware & H. Co., 175 N.Y.S. 359, 
186 App.Div. 647. See Munter_v. 
Ideal Peerless Laundry, 241 N.Y.S. 
411, 413, 229 App.Div. 56 (where the 
court said: “The trouble with the 
claim at bar is, even though it be 
conceded that the carrier intended to 
insure the employer under any name 
> «i vs. the fact+remains, that the 
claimant has not been held to be an 
employee of any corporation de facto 
or otherwise’’). 


N.D.—Lilly v. Haynes Co-Op. Coal 
Mining Co., 196 N.W. 556, 50 N.D. 465. 


Ohio.—Conrad v. Youghiogheny & 
Ohio Coal Co., 140 N.E. 482, 107 Ohio 
St. 387, 36 A.L.R. 1288; Montgomery 
vy. Board of Commissioners of Erie 
County, 158 N.E. 278, 25 Ohio App. 440. 


Okl.—Southern Const. Co. v. State 
Industrial Commission, 240 P. 613, 112 
Okl. 248; Moore & Gleason vy. Taylor, 
923 P. 611, 97 Okl. 193; Hogan vy. 
State Industrial Commission, 207 P. 
3038, 86 Okl. 161. 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Sgattone 
vy. Mulholland & Gotwals, 138 A. 855, 
290 Pa. 341, 58 A.L.R. 1463; Kelley 
v. Delaware, L. & W. R. Co., 113 A. 
419, 270 Pa. 426; Mooney v. Weidner, 
157 A. 23, 102 Pa.Super. 411 [foll 157 
A. 25, 102 Pa.Super. 417]; Vuyovich 
v. Philadelphia & Reading Coal & 
Tron Co., 12 Pa.Dist.&Co. 359. 


Tex.—Georgia Casualty Co. v. Bee- 
man, 24 S.W.(2d) 799 [rev on_ other 
grounds (Commn.App.) 41 S.W.(2d) 
39]; Kirby Lumber Co. v. McGilberry, 
(Civ.App.) 205 S.W. 835. 


Va.—Baker v. Nussman & Cox, 147 
S.E. 246, 152 Va. 293. 


Wash.—Hinds v. Department of La- 
bor & Industry of State of Washing- 
ton, 272 P. 734, 150 Wash. 230, 62 A. 
L.R. 225. 


Wis.—Henry Haertel Service v. In- 
dustrial Commission, 248 N.W. 430, 
211 Wis. 455. 

56. Stiles v. Des Moines CTouncil, 


Boy Scouts of America, 229 N.W. 841, 
209 Iowa 1235; Landberg v. State In- 


[§§ 160-161 


[§ 161] C. Essentials of Status as Employee with- 
in Act—l. Relation of Employer and Employee or 
Master and Servant®+—a. In General. An injured 
person, or his dependents, is entitled to compensa- 
tion, under a workmen’s compensation act, only if 
he is an employee,®°® workman,*® or servant®’ at the 
time of his accident or injury.°® 
of master and servant,°® or a relation at least analo- 


Thus the relation 


dustrial Accident Commission, 215 P. 
594, 107 Or. 498. 


57. Sgattone v. Mulholland & Got- 
wals, 138 A. 855, 290 Pa. 341; Car- 
ville v. A. F. Bornot & Co., 1385 A. 652, 
288 Pa. 104. 


58. U.S.—Crowell v. Benson, 45 F. 
(2d) 66 [aff 33 FM2d) 137 and 38 F. 
(2d) 306 (cert gr 51 S.Ct. 353, 283 U.S. 
814, 75 L.Wd. 1430 faff 52 S.Ct. 285, 285 
U.S. 22, 76 L.Ed. 598])]. 


_Cal.—California Highway Commis- 
sion of Department of Engineering of 
State of California v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 181 P. 112, 40 Cal.App. 465. 


Iowa.—Stiles v. Des Moines Council, 
Boy Scouts of America, 229 N.W. 841, 
209 Iowa 1235. 


Mich.—Odle v. Charcoal Iron Co. of 
America, 187 N.W. 243, 217 Mich. 469. 


N.J.—Fineberg v. Public Service 
Ry. Co., 108 A. 311, 94 N.J.Law 55. 


N.Y.—Brassard v. Delaware & H. 
Co., 175 N.Y.S. 359, 186 App.Div. 647. 


Ohio.—Conrad v. Youghiogheny & 
Ohio Coal Co., 140 N.E. 482, 107 Ohio 
St. 387, 36 A.L.R. 1288. 


Okl.—Southern Const. Co. v. State 
Industrial Commission, 240 P. 613, 112 
Okl. 248. > 


Pa.—Carville v. A. F. Bornot & Co., 
135 A. 652, 288 Pa. 104; Mooney v. 
Weidner, 157 A. 23, 102 Pa.Super. 411 
[foll 157 A. 25, 102 Pa.Super. 417]; 
Vuyovich y. Philadelphia & Reading 
Coal & Iron Co., 12 Pa.Dist.&Co. 359. 


Tex.—Georgia Casualty Co. v. Bee- 
man, (Civ.App.) 24 S.W.(2d) 799 [rev 
on other grounds (Commn.App.) 41 S. 
W.(2d) 39]; Kirby Lumber Co. v. Mc- 
Gilberry, (Civ.App.) 205 S.W. 835. 


Duration and termination of rela- 
tion see infra § 162. 


_59. Cal.—Moody v. Industrial Ac- 
cident Commission, 269 P. 542, 204 
Cal. 668, 60 A.L.R. 299; Cooper v. In- 
dustrial Acc. Commission of Califor- 
nia, 171 P. 684, 177 Cal. 685; Peters 
v. California Building-Loan Ass’n, 2 
P.(2d) 439, 116 Cal.App. 143; Califor- 
nia Highway Commission of Depart- 
ment of Engineering of State of Cal- 
ifornia v. Industrial Accident Com- 
mission of State of California, 181 P. 
112, 40 Cal.App. 465. 


Ga.—Chandler v. Harris, (App.) 171 
S.E. 174; Zurich General Accident & 
Liability Ins. Co. v. Lee, 136 S.E. 173, 
36 Ga.App. 248. 


Ky.—Dulaney v. Sebastian’s Adm'r, 
39 S.W.(2d) 1000, 239 Ky. 577. 


Mich.—Porrit v. Detroit United Ry., 
165 N.W. 674, 199 Mich. 200. 


Minn.—Pettee v, Noyes, 


995, 133 Minn. 109° 

Mont.—Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


N.H.—Holland v. Morley Button Co., 
145 A. 142, 83 N.H. 482; Stacy v. F. 
ate Tae Shoe Co., 141 A. 467, 83 N.H. 
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gous thereto,®° or the relation of employer and em- | ployee,*! in the sense of such relation at common 


N.Y.—Schweitzer v. Thompson & 
Norris Co. of New Jersey, 127 N.E. 
904, 229 N.Y. 97. Compare Dale v. 
Saunders Bros., 157 N.Y.S. 1062, 1064, 
LiL App.Div.o28 afi 112) Ne. 571; 
218 N.Y. 59, Ann.Cas.1918B 703, and 
quot Klemmens vy. North Dakota 
Workmen’s Compensation Bureau, 209 
N.W. 972, 54 N.D. 496] (where the 
court said: “The statute. 
names the hazardous employments; 
it defines an employee as a person 
engaged in such employment in the 
Service of the employer, and defines 
the employer as a person employing 

workmen in such employment. When 
the statute defines the employer as 
one employing men in a hazardous 
employment, it does not necessarily 
mean that he is hiring a servant by a 
personal contract with him; but it 
means that he is using or engaging 
the man ina hazardous work. It is 
not a question of hiring, or of master 
and servant, but of using and putting 
the man in the hazardous employment 
which the act has in view. The name 
of the act “‘Workmen’s Compensation 
Law’ indicates that it,is not to be 
limited to cases where the actual re- 
lation of master and servant exists, 
but to workmen and those employing 
or using them in the manner stated. 
When it appears that a person is car- 
rying on such hazardous employment 
for profit, and that a person in his 
service or whom he is employing or 
using therein receives an injury, com- 
pensation follows’). 


Okl.—Maryland Casualty Co. _v. 
Rose, 20 P.(2d) 1046, 163 Okl. 76; 
Trustees of Masonic Lodge of BK 
City v. Smith, 17 P.(2d) 430, 161 Okl. 
200; El Reno Broom Co. v. Roberts, 
281 P. 2738, 138 Okl. 235; Hogan v. 
State Industrial Commission, 207 P. 
303, 86 Okl. 161. 


Or.—Smith v. State Industrial Ac- 
cident Commission, 23 P.(2d) 904 [aff 
25 P.(2d) 1119]; Vient v. State Indus- 
trial Accident Commission, 262 P. 250, 
123 Or. 334; Landberg v. State Indus- 
trial Accident Commission, 215 P. 594, 
107 Or. 498. 


Pa.—Holbrook v. City of Wilkes- 
Barre, 164 A. 719, 309 Pa. 586; Sgat- 
tone v. Mulholland & Gotwals, 138 A. 
855, 290 Pa. 341; Smith v. State Work- 
men’s Ins. Fund, 105 A. 90, 262 Pa. 
286,19 A.L.R. 1156. 


Tex.—Security Union Ins. Co. v. 
McLeod, (Commn.App.) 36 S.W.(2d) 
449 [rev (Civ.App.) 22 S.W.(2d) 952]; 
SoutHern Surety Co. y. Shoemake, 
(Commn.App.) 24 S.W.(2d) 7 [rev 
(Civ.App.) 16 S.W.(2d) 950]; Shannon 
vy. Western Indemnity Co., (Commn. 
App.) 257 S.W. 522. 


Utah.—Bingham City Corporation 
v. Industrial Commission of Utah, 243 
P. 113, 66 Utah 390; Rockefeller v. 
Industrial Commission of Utah, 197 
P. 1038, 58 Utah 124. 


Va.—Mann y. City of Lynchburg, 
106 S.E. 371, 129 Va. 453. 


Eng.—Oates v. Thomas Turner & 
Co., 86 L.J.K.B. 24. 


But see Illinois Publishing & Print- 
ing Co. v. Industrial Commission, 132 
N.E. 511, 513, 299 Ill. 18 (holding that 
“‘the present “compulsory law is based 
squarely upon the police power of the 
state . . and does not depend in 
any way upon the contractual rela- 
tion of master and servant’). 


[a] Employment under common 
law.—‘“‘There must be employment 
known and recognized by the common 
law.” Schweitzer v. Thompson & Nor- 
ris Co. of New Jersey, 127 N.E. 904, 
905,229 N.Y. 97. 


[b] “If the relation of master and 


servant ceased to exist, if terminated 
at cath e the wen. [employer] did 
not owe to the [employee] 
the obligation that a master owes to 
an employee, because he would have 
been ‘a stranger, to whom the master, 
as such, owes no duty whatever, ex- 
cept such as he must observe toward 
any other stranger under the social 
contract.’” Wirta v. North Butte 
Mining Co., 210 P. 832, 335, 64 Mont. 
279, 30 ALR. 964. 


[ec] Well considered case,—Land- 
berg v. State Industrial Accident Com- 
mission, 215 P. 594, 107 Or. 498 (so 
called in Vient v. State Industrial Ac- 
cident Commission, 262 P. 250, 251, 
123 Or. 334). 


Requirement for state and munici- 
pal employees see infra § 245. 


60. Los Angeles County v. Indus- 
trial Accident Commission of Califor- 
nia, 11 P.(2d) 434, 123 Cal.App. 12. 


61. U.S.—The Linseed King, 48 F. 
(2d) 311 [aff -52 F.(2d) 129 (cert gr 
52 S.Ct. 126, 284 U.S. 610, 76 L.Ed. 
522 [rev on other grounds 52 5.Ct.. 
450, 285 U.S. 502, 76 L.Ed. 903))] 
(New Jersey act); Crowell v. Ben- 
son, 45 F.(2d) 66 ‘Taft 33 F.(2d) 137 
and 38 F.(2d) 306 (cert gr 51 S.Ct. 
353, 283 U.S. 814, 75 L.Ed. 1430 [aff 
ence 285, 285 U.S. 22,76 L.Ed. 


Ala.—Birmingham Post Co. y. Stur- 
geon, 149 So. 74. 


Cal.—Moody v. Industrial Accident 
Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299; Employers’ Liability 
Assur. Corporation v. Industrial Acc. 
Commission, 203 P. 95, 187 Cal. 615; 
Cooper v. Industrial Acc. Commission 
of California, 171 P. 684, 177 Cal. 685; 
London & Lancashire Guarantee & 
Accident Co. of Canada v. Industrial 
Accident Commission of California, 
161 P. 2, 173 Cal. 642; Royal Indem- 
nity Co. v. Industrial Accident Com- 
mission, 285 P. 912, 104 Cal.App. 290; 
California Highway Commission of 
Department of Engineering of State 
of California y. Industrial Accident 
Commission of State of California, 181 
P. 112, 40 Cal.App. 465; Kirkpatrick v. 
Industrial Accident ‘Commission of 
California, 161 P. 274, 31 Cal.App. 668. 


Colo.—Burke v. Industrial Commis- 
sion, 201 P. 891, 70 Colo. 394. 


Conn.—McDonald v. City of New 
Haven, 109 A. 176, 94 Conn, 403, 10 
A.L.R. 193. 


Ga.—Parker v. Travelers’ Ins. Co., 
163 S.E. 159, 174 Ga. 525, 81 A.L.R. 
472 [answers conformed to 163 S.E. 
611, 45 Ga.App. 120]; Hartford Acci- 
dent & Indemnity Co. v. Thompson, 
147 S.E. 50, 167 Ga. 897 [rev 142 S.E. 
461, 38 Ga.App. 17 (vac 147 S.E. 788, 
39 Ga.App. 510)]; Marlow v. Mayor & 
Aldermen of City of Savannah, 110 
S.E. 923, 28 Ga.App. 368. 


Ind.—In re Moore, (App.) 187 N.E. 
219; Board of Com’rs of Wells Coun- 
ty v.’ Merritt) 9148 NEP vil) 81 “ind. 
App. 488; Coppes Bros. & Zook v. 
Pontius, 131 N.E, 845, 76 Ind.App. 298; 
Tn re Duncan, 127 N.E. 289, 73 Ind. 

pp. 270; Zeitlow v. Smock, 117 N.E. 
een 65 Ind. App. 643. 


La.—Prevost v. Gheens Realty Co., 
92 So. 38, 151 La. 508; Whitley v. Hill- 
yer-Deutsch-Edwards, Inc., (App.) 142 
So. 798; Walkeau v. Llano Del Rio 
Co. of Nevada, 139 So. 528, 19 La.App. 
103; Young y. Petty Stave & Lumber 
. 7 La.App. 90 [reh den 7 La.App. 
294]; Hogan v. Gulf Lumber Co., 3 
La.App. 632; Harville v. Eicher-Wood- 
land Lumber Co., 3 La.App. 406. 


Me.—Clark’s Case, 126 A. 18, 124 
Me. 47. 


Mich.—Vaivida v. City of Grand 
Rapids, 249 N.W. 826, 264 Mich. 204; 
Blust v. Sisters of Mercy, 239 N.W. 
401, 256 Mich. 1; McCormick v. Sears, 
236 N.W. 785, 254 Mich. 221. 


Minn.—Schonberg v. Zinsmaster 
Baking Co., 217 N.W. 491, 173 Minn. 
414; Moore v. Kileen & Gillis, 2130N; 
W. 49, 171 Minn. 15; Erickson v. 
Kircher, 209 N.W. 644; 168 Minn. 67; 
State v. Industrial Commission, 193 
N.W. 450, 155 Minn. 267. 


Nev.—Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 53 
Nev. 219. 


N.J.—Corbett v. Starrett Bros., 143 
A. 352, 105 N.J.Law 228; Coco v. Wil- 
bur, 140 A. 790, 104 N.J.Law 275; 
Doryk v. Perth Amboy Bottling Co. 
139 A. 419, 104 N.J.Law 87. 


N.Y.—In re Renouf, 173 N.E. 218, 
254 N.Y. 349; Kenny v. Union R. Co., 
152 N.Y-S. 117, 166 App.Div. 497. 


N.D.—Kronick v. McLean County, 
204 N.W. 839, 52 N.D., 852. 


Ohio.—Industrial Commission of 
Ohio v. Bateman, 185 N.E, 50, 126 Ohio 
St. 279; Industrial Commission of 
Ohio v. McAdow, 184 N.E. 759, 126 
Ohio St. 198; Conrad v. Youghiogheny 
& Ohio Coal Co., 140 .N.E. 482, 107 
Ohio St. 387, 36 A.L.R. 1288; Acklin 
Stamping Co. v. Kutz, 120 N.E. 229, 
98 Ohio St. 61. 


Okl.—Trustees of Masonic Lodge of 
Elk City v. Smith, 17 P.(2d) 430, 161 
Okl. 200; El Reno Broom Co. yv. Rob- 
erts,) 284 (PR. 2735130, OK 235, 


Pa.—Smith v. State Workmen’s Ins. 
Fund, 105 A. 90, 262 Pa. 286, 19 A.L. 
ARs 1156; Nesbit v. Nesbit, 157 A. 519, 
102 Pa. Super. 554; Bowser v. Mill- 
iron Const. Co., 93 Pa.Super. 34. 


Tenn.—Alsup v. Murfreesboro 
Bread & Ice Cream Co., 56 S.W.(2d) 
746, 165 Tenn. 591. 


Tex.—Tilling v. Indemnity Ins. Co. 
of North America, (Civ.App.) 283 S.W. 
565; United States Fidelity & Guar- 
anty Co. v. Lowry, (Civ.App.) 231 S. 


Utah.—Larson v. Industrial Com- 
mission, 16 P.(2d) 219, 80 Utah 606; 
Bingham City Corporation v. Indus- 
trial Commission of Utah, 243 P. 113, 
66 Utah 390; Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. 


Wash.—Perry v. guevierase: 209 P. 
1102, 121 Wash. 652 


Wis. = iMalsaish adt ta Bonding & In- 
surance Co. v. Industrial Commission, 
247 3 es 343, 211 Wis. 52; Milwaukee 
Toy Co. . Industrial Commission, 234 
N.W. 748. 203 Wis. 493; Pederson & 
Voechting v. Kromrey, 231 N.W. 267, 
201 Wis: 599, 69° A-L.R. 1116; Leigh 
Aitchison, Inc, v. Industrial Commis- 
sion, 205 N.W. 806, 188 Wis. 218, 44 
A.L.R. 1213; Pruno v. Westine, 203 
N.W. 330, 204 N.W. 576, 187 Wis. 358; 
Village of Weyauwega v. Kramer, 193 
N.W. 452, 180 Wis. 168. 


Eng.—Ellis v. Ellis, [1905] 1 K.B. 
324; Vampleu v. Parkgate Iron, etc., 
Co., £1903)/1 KB. 851, 5 W.C.C. 114; 
Oates vy. Thomas Turner & Co., 86 ioe 
J.K.B. 24; Ryan v. TP perasy. Coun- 
ty Council, 5 B.W.C.C. 


Que.—Beaulieu v. chat 42 Que. 
S.C. 455, 7 Dom.L.R. 2. 


fa] Relations distinguished.— 
“The relation of employer and em- 
ployee is the same relation that is fa- 
miliar throughout the law under the 
name of master and servant, except 
that to be an employee, as distin- 
gushed from a servant generally 
one must serve under a con- 
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law,®2 or of employer and workman,®* must, in the 
absence of a controlling statute,** exist between him 
and the party from whom the compensation or other 
benefit is claimed, at the time of the accident or in- 
jury,®® or, where occupational disease is the basis 
of the claim, the relation of employer and employee 
must exist at the time when the disability occurs.°® 
The relation of employer and employee, as defined 
by the statute, is held a jurisdictional fact in all 
eases addressed to an industrial commission.°* 


[§ 162] b. Duration and Termination of Rela- 
tion.°s The relation exists during the intervals be- 
tween periods of working hours.®°® In the absence 
of an affirmative act by a party, the relation contin- 
ues during the temporary suspension of the work, 
as for repairs of plant, where it is assumed and ex- 
pected that the employee will return to work when 
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[§§ 161-163 


tinues when an employee is laid off temporarily as a 
disciplinary measure,”} or because unable to work.*? 


When employee is discharged, he must be given a 
reasonable time to leave the premises before the re- 
lation of master and servant is so completely severed 
as to make the compensation act inapplicable;** and 
the relation is not terminated where a discharged 
employee remains on the premises to receive his 
pay,’* or to complete his work;*° but the relation 
does not obtain where a discharged employee returns 
for a purpose of personal .convenience.‘® 


Negligence of employer does not terminate the re- 
lation of master and servant."? 


[§ 163] c. Determination and Tests of Relation‘ * 
—(1) In General. Whether the relation of employ- 
er and employee exists, under a workmen’s compen- 
sation act, is to be determined, it has been said, in 


the employer’s work is resumed ;*° 


tract of hire.’ McDermott’s Case, 
(Mass.)°186 N.E. 231, 232. 


Relation with respect to particular 
i a as or classes see infra §§ 178- 


62. Dennis v. Sinclair Lumber & 
Fuel Co., 218 N.W. 781, 242 Mich. 89. 


63. Wilmerson v. Lynn & Hamburg 
Steamship Co., Ltd., [1913] 3 K.B. 931, 
Dunlop & Co. v. McCready, 37 Sc.L. 
Rep. 779. 


[a] Relations distinguished.—‘‘It 
is to be observed that the question 
aa is not whether the parties 
stood in the relation of master and 
servant, but whether they stood in the 
statutory relation, either of employ- 
ers and workmen, or (in some cases) 
of undertakers and workmen.” Dun- 
lop & Co. v.. McCready, 37 Sc.L.Rep. 
779, 780. 


64, Alsup v. Murfreesboro Bread & 
Ice Cream Co., 56 S.W.(2d) 746, 185 
Tenn. 591. 


65. U.S.—The Linseed King, 48 F. 
(2d) 311 [aff 52 F.(2d) 129 (cert _2r 
52 S.Ct. 126, 284 U.S. 610, 76 L.Ed. 
522 [rev on other grounds 52 S.Ct. 450, 
285 U.S: 502, 76 L.Ed. 903])] (New 
Jersey act); Crowell vy. Benson, 45 F. 
(2d) 66 [aff 33 F.(2d) 137 and 38 F. 
(2d) 306 (cert gr 51 S.Ct. 353, 283 U. 
S. 814, 75 L.Wd. 1430 [aff 52 S.Ct. 285, 
285 U.S. 22, 76 L.Ed. 598])]. 


Cal. London & Lancashire Guaran- 
tee & Accident Co. of Canada v. In- 
dustrial Accident Commission of Cal- 
ifornia, 161 P. 2, 173 Cal. 642; Peters 
vy. California Building-Loan Ass'n, 
2 P.(2d) 1439, 116 Cal.App. 143; Cal- 
ifornia Highway Commission of De- 
partment of Engineering, of State of 
California v. Industrial Accident Com- 
mission of State of California, 181 P. 
112, 40 Cal.App. 465. 


‘Colo.—Burke v. Industrial Commis- 
sion, 201 P. 891, 70 Colo, 394. 


Ind.—Board of Commissioners. of 
Wells County v. Merritt, 143 N.E. Til; 
81 Ind.App. 488. 


La.—Prevost v. Gheens Realty Co., 
92 So. 38, 151 La. 508; Walkeau v. 


Llano Del Rio Co. of Nevada, 139 So. 


528, 19 La.App. 103; Hogan v. Gulf 
Lumber Co., 3 La.App. 632; Harville 
y. Bicher-Woodland Lumber Co., 3 La. 
App. 406. 


Me.—Clark’s Case, 
Me. 47. 


Mich.—Porrit v. Detroit United Ry., 
165 N.W. 674, 199 Mich. 200. 


Minn.—Schonberg v. Zinsmaster 


126 A..18, 124 


likewise, it con- 
pane Co., 217 N.W. 491, 173 Minn. 


Mont.—Wirta v. North Butte _Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


Nev.—Costley v.SNévada Industrial 
Insurance Commission, 296 P. 1011, 
53 Nev. 219. . 


N.J.—Coco v. Wilbur, 140 A. 790, 
104 N.J.Law 275; Doryk v. Perth Am- 
boy Bottling Co., 139 A. 419, 104 N.J. 
Law 87. 


N.Y.—Kenny v. Union R. 
N.Y.S. 117, 166 App.Div. 497. 


Ohio.—Industrial Commission _ of 
Ohio v. Bateman, 185 N.E. 50, 126 
Ohio St. 279; Conrad v. Youghiogheny 
& Ohio Coal Co., 140 N.E. 482, 107 Ohio 
St. 387, 36 A.L.R. 1288. 


Okl.—Trustees of Masonic Lodge of 
Elk City v. Smith, 17 P.(2d) 430, 161 
OklI, 200; El Reno Broom Co. v. Rob- 
erts, 281 P. 273, 138 Okl. 235; Hogan 
v. State Industrial Commission, 207 
P. 303,086 Ok 161. 


Pa.—Smith v. State Workmen’s Ins. 
eons 105 A. 90, 262 Pa. 286,19 A.L.R. 


Utah.—Larson v. Industrial Com- 
mission, 16 P.(2d) 219, 80 Utah 606. 


Wash.—Perry v. Beverage, 209 P. 
1102, 121 Wash. 652. 


Wis.—Massachusetts Bonding & In- 
surance Co. v. Industrial Commission, 
247 N.W. 343, 211 Wis. 52; Pederson 
& Voechting v. Kromrey, 231 N.W. 
267, 201 Wis. 599, 69 A.L.R. 1116, 
Pruno v. Westine, 203 N.W. 330, 204 
N.W. 576, 187 Wis. 358; Village of 
Weyouwega v. Kramer, 192 N.W. 452, 
180 Wis. 168. 


Que.— Beaulieu v. Picard, 42 Que. 
$.C, 455;.7 Dom.L.R. 2. 


Duration and termination of rela- 
tion see infra § 162. ° 


Co., 152 


66. Kannenberg Granite Co. v. In- 
dustrial Commission of Wisconsin, 
250 -N.W. 821, 212 Wis. 651; Massa- 
chusetts Bonding & Insurance Co. v. 
Industrial Commission, 247 N.W. 343, 
211 Wis. 52; Kimlark Rug Corpora- 
tion v. Stanfield, 246 N.W. 424, 210 
Wis. 319; Wisconsin Granite Co. v. 
Industrial Commission, 242 N.W. 191, 
208 Wis. 270; Zurich General Acci- 
dent & Life Insurance Co. v. Indus- 
trial Commission, 233 N.W. 772, 203 
Wis. 135. 


Occupational diseases generally see 
infra § 357. 


Liability as between successive em- 


ployees see supra § 137. 


67. Hartford Accident & Indemni- 
ty Co. v. Thompson, 147 S.E. 50, 167 
Ga. 897 [rev 142 S.E. 461, 38 Ga.App. 
17 (vac 147 S.E. 788, 39 Ga.App. 510)]. 


Status of independent contractor as 
jurisdictional question see infra § 183. 


68. Cross references: 


Circumstances not creating new con- 
tract of employment see infra § 172 
text and notes 45-50. 


Duration and time of employment as 
test of relation see infra § 168. 


Présumption of continuance of rela- 
tion see infra § 853. 


Relation at time of accident or injury 


see supra § 161. 


69. Norris v. New York Cent. R. 
Co., 158 N.E. 879, 246 N.Y. 307; Wis- 
consin Granite Co. v. Industrial Com- 
mission of Wisconsin, 242 N.W. 191, 
208 Wis. 270 [foll 242 N.W. 195, 208 
Wis. 282]. See Wirta v. North Butte 
Mining Co., 210 P. 332, 335, 64 Mont. 
279, 30 A.L.R. 964 (holding that “the 
word, ‘employment,’ as used in the 
Workmen’s Compensation Act, does 
not have reference alone to actual 
manual or physical labor, but to the 
whole time or sphere of activities, re- 
gardless of whether the employee is 
actually engaged in doing the thing 
he was employed to do’). 


70. Wisconsin Granite Co. v. In- 
dustrial Commission of Wisconsin, 
242 N.W. 191, 208 Wis. 270. 


71. Pettiti v. T. J. Pardy Const. 
Co., 180 A. 70, 103 Conn. 101. 


72. Chicago Cleaning Co. v. Indus- 
trial Board of Illinois, 118 N.E. 989, 
250 Ne Tete 


73. W. B. Davis & Son v. Ruple, 
130 So. 772, 222 Ala. 52. 


74, Perry v. Beverage, 209 P. 1102, 
121 Wash. 652. 


75. Mitchell v. Consolidated Coal 
Co., 192 N.W. 145, 195 Iowa 415. 


76. Pederson & Voechting. v. Krom- 
rey, 231 N.W. 267, 201 Wis. 599, 69 A. 
ie ea (securing personal belong- 
ings). : 


77. Gunnoe v. Glogora Coal Gon tly 
S.E. 484, 938 W.Va. 636. 


78. As affected by question as to 
Ep und sera contractor see infra §§ 


Essentials of relation generally see 
Master and Servant §§ 2-7. 


For later cases, developments and changes in the law se* Annotations, same title and section number, 


§§ 163-164] 


accordancée with the usual rules,*® and the rules for 
determining such existence are the same as those at 
common law for the relation of master and serv- 
ant;°° further, the general law, as well as the terms 
of the statute itself, must be looked to,*? and it has 
been said of a compensation act that it has made no 
changes in the relations which exist between master 
But where the compensation act pre- 
seribes a definition of that relation, the existence 
thereof must be based on the definition.®® 
a person is an employee within a compensation act 
is to be determined from the facts of the particular 
ease,** and with a view to all the surrounding circum- 
and there appears to be no single test as 
to what kind of agreement will constitute one an em- 
It has-been said that, when one is em- 


and servant.§? 


85 


stanees;° 


ployee.*® 
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Whether | General. 


ployed by another, it may generally be said to be in 


aid Fe re Moore, (Ind.App.) 187 N. 


E. 

ha “Winds v. Department of Labor 
& Industries of State of Washington, 
ane 72 P. 734, 150 Wash, 230, 62 A.L.R. 


81. Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Industrial Accident Commis- 
re Or Caliiornia, 1%0 P2205, 179 Cal. 
432. 


82. Johnson v. Vincennes Bridge 
Co., 119 So. 539, 9 La.App. 173 [aff 118 
So. 820, 167 La. 107]. 


83. Reed v. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428; In re Re- 
nouf, 173 N.E. 218, 254 N.Y. 349. 


84. Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498; Jacques v. Own- 
ers of Phe Tug Alexandra, [1921] 
2 es 339 


85. Kew Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
86 Colo. 580. 


[a] Reason for rule.—‘‘Every case 
will differ necessarily from every oth- 
er case.” New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
336, 86 Colo. 580 [quot Taylor v. Saun- 
ders, 204 P. 608, 71 Colo. 160]. 


[b] After death of employee.— 
Whether or not a person is an em- 
ployee within the meaning of the 
Workmen’s Compensation Act must be 
determined from the situation exist- 
ing during his lifetime. City of Chi- 
cago v. Industrial Commission, 127 N. 
Ei 352, 2938 Ell. 188: 


86. Johnston vy. Smith, 243 N.W. 
894, 123 Neb. 716. 


87. Southern Surety Co. v. Shoe- 
make, (Tex.Commn.App.) 24 S.W.(2d) 
7 [rev (Civ.App.) 16 S.W.(2d) 950]; 
Shannon v. Western Indemnity Co., 
(Tex.Commn.App.) 257 S.W. 522. 


Independent contractor see infra §§ 
181-209. 


88. Southern Surety Co. v. Shoe- 
make, (Tex.Commn.App.) 24 S.W.(2d) 
7 [rev (Civ.App.) 16 S.W.(2d) 950]; 
Shannon v. Western Indemnity Co., 
(Tex.Commn-.App:;) ‘$257)).S.W.. 522; 
4Otna Life Ins. Co. v. Culvahouse, 
(Tex.Civ.App.) 10 S.W.(2d) 803. 


89. Binding v. Great Yarmouth 
Port & Haven Commissioners, 92 L.J. 
Keer eT (19237 Wace. al 1665" Logue 
v. Pentland, [1930] Ir. 6, 14. 


Lee « . [aman] is found to be 
engaged as an independent contractor, 
then he is, inferentially, found not to 
have entered into a contract of serv- 
ice. But the question to be consider- 
ed in the first instance is that of a 
contract of service.’ Logue v. Pent- 
land, supra. 


; 


fi 


90. Associated Industrial Ins. Co. 
v. Ellis, 16 F.(2d) 464 [aff 24 F.(2d) 
809 (cert den 49 S.Ct. 92, 278 U.S. 649, 
73 L.Ed. 561)] (Texas act); Savant 
v. Goetz & Lawrence, 107 So. 621, 160 
La. 916 [aff 2 La.App. 474]; Walkeau 
v. Llano Del Rio Co. of Nevada, 139 
So, 528, 19 La.App. 103. 


91. Direction and control: 
Generally see Master and Servant § 4. 
AS: 


Affecting question as to independ- 
a contractor see infra §§ 184— 
187. 


Test of liability as special employ- 
er see supra § 141 


92. Georgia Ry. & Power Co. v. 
mee A 128 S.E. 777, 34 Ga.App. 
156. 


93. U.S.—Ellis v. Associated In- 
dustries Ins. Corporation, 24 F.(2d) 
809 [aff 16 F.(2d) 464, cert den 49 S. 
Oy MO PALES MOS TCH a inde Ona aia le aaah 
(Texas act). 


Ala.—Birmingham Post Co. v. Stur- 
geon, 149 So. 74; Sloss-Sheffield Steel 
& Iron Co. v. Crim, 121 So. 408, 219 
Ala. 148. 


Cal.—Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Industrial Accident Commis- 
sion of California, 267 P. 922, 92 Cal. 
App. 119. 


Colo.—De Becque Producers’ Ass’n 
v. Industrial Commission of Colo- 
rado, 262 P. 1019, 83 Colo. 158. 


Ga.—New Amsterdam Casualty Co. 
by sea 118 S.E. 786, 30 Ga.App. 


‘- [1l.—Meyer v. Industrial Commis- 
sion, 179 N.B. 456, 347 Ill. 172; Van 
Watermeullen vy. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73. 


Ky.—Kentucky & West Virginia 
Gas Co. v. Wireman, 43 S.W.(2d) 183, 
241 Ky. 18. 


La.—Hunter vy. Johns, 
516. 


Mass.—Cameron y. State Theatre 
Co., 152 N.E. 880, 256 Mass. 466; Chis- 
holm’s Case, 131 N.E. 161, 238 Mass. 
412; In re McAllister, 118 N.E. 326, 
229 Mass. 198. 


Mich.—-Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


Minn.—Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498. 

Neb.—Johnston v. 
W. 894, 123 Neb. 716. 


N.Y.—Hall v. Salvation Army, 184 
N.E. 691, 261 N.Y. 110; Litts v. Ris- 
ley Lumber Co., 120 N.E. 780, 224 


4 La.App. 


Smith, 243 N. 


[71 C.J.] 421 


the relation of servant to master or as an independ- 
ent contractor,’* so that the relation of an employed 
person is to be determined by first deciding whether 
or not he is an independent contractor ; 358 but on the 
last point there is opinion to the contrary. ee 


A written contract entered into by the parties must 
be taken as written.®° 


[§ 164] (2) Direction and Control®!—(a) In 
Although mere control has been held in- 
sufficient to render a hirer a master,®? in determin- 
ing whether the relation of master and servant, or of 
employer and employee, exists, under a workmen’s 
compensation act, the most frequently cited test, as 
disclosed by the authorities, is whether one party, as 
servant or employee, is within the direction,®* con- 


NY. 321, 19 ASR. tt47: “Renouliys 
New York Central R. Co., 240 N.Y.S. 
720, 229 App.Div. 58 [rev on other 
grounds 173 N.E. 218, 254 N.Y. 349]; 
Brown v. St. Vincent’s Hospital, 226 
N.Y.S. 317, 222 App.Div. 402; People 
v. Greenstein, 213 N.Y.S. 530, 215 App. 
pane 359 [aff 152 N.E. 443, 242 N.Y. 
597]. 


Okl.—Thompson v. Kiester, 283 P. 
1018, 141 Okl. 69; Gruver Drilling Co. 
v. Morrow, 257 P. 1104, 126 Okl. 18. 


Or.—Smith v. State Industrial Ac- 
cident Commission, 23 P.(2d) 904 [aff 
25 P.(2d) 1119]; Vient v. State In- 
dustrial Accident Commission, 262 P. 
250, 123 Or. 334; Landberg v. State 
Industrial Accident Commission, 215 
P. 594, 107 Or. 498; Streby v. State 
Industrial Accident Commission, 215 
P. 586, 107 Or. 314; Anderson v. State 
Industrial Accident Commission, 215 
P. 582, 107 Or. 304. 


Pa.—McCarthy v. Dunlevy-Franklin 
Co., 121 A. 409, 277 Pa. 467; Beaver 
v. George W. Boyd Co., 161 A. 900, 
106 Pa.Super. 24. 


Tex.—Security Union Ins. Co. v. 
McLeod, (Commn.App.) 36 S.W.(2d) 
449 [rev (Civ.App.) 22 S.W.(2d) 952]; 
Southern Surety Co. v. Shoemake, 
(Commn.App.) 24 S.W.(2d) 7; Hanson 
v. Ponder, (Commn.App.) 300 S.W. 
385 [aff in part and rev in part (Civ. 
App.) 293 S.W. 219, reh den (Commn. 
App.) 3 S.W.(2d) 426, motion gr 
(Commn. App.) 5 “SSW. Gadi Peter: 
Shannon v. Western Indemnity Co., 
(Commn.App.) 257 S.W. 522 [aff (Civ. 
App.) 242 S.W. 774]; Tilling v. In- 
demnity Ins. Co. of North America, , 
(Civ.App.) 283 S.W. 565; Kirby Lum- 
Sw. 83 BG MeGilberry, (Civ. App.) 205 


Utah.—Angel v. Industrial Commis- 
sion of Utah, 228 P. 509, 64 Utah 105. 


Wis.—Neitzke v. Kraft, 242 N.W. 
163, 208 Wis. 301 [foll Kraft v. In- 
dustrial Commission, 242 N.W. 165, 
208 Wis. 305]. 


Eng.—Wilmerson vy. Lynn & Ham- 
burg Steamship Co., Ltd, [1913] 3 
LS eas Hughes v. Quinn, [1917] 2 
Te é 


Ont.—Durant v. Minnesota & On 
tario Power Co., 12 Ont.W.N. 394. 


[a] Furnishing clock to watch- 
man.—The facts that a firm furnishes 
the clock used by a night watchman 
supplied to the firm by a detective. 
agency, and that the watchman turns 
over to the firm the paper slips regis- 
tered thereon, do not amount to a 
supervision or direction by it of the 
manner and form of doing the work, 
so as to make the watchman an e€m- 
ployee of the firm. Tilling vy. Indem- 
nity Ins. Co. of North America, (Tex. 
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trol,®* supervision,®® or orders®® of the other as mas- 
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ter or employer, as to the details of the work®’ and 


Civ.App.) 283 S.W. 565. 


[b] Advice by hospital superin- 
tendent to nurse.—The fact that the 
superintendent of a hospital to which 
a nurse has been sent by a registry 
advises him from time to time re- 
garding his duties or the care of the 
patient is not such direction or can- 
trol of the nurse as to make the hos- 
pital his employer. Brown v. St. Vin- 
cent’s Hospital, 226 N.Y.S. 317, 222 
App.Div. 402. 


94. U.S.—Ellis v. Associated In- 
dustries Ins. Corporation, 24 F.(2d) 
$09 [aff 16 F.(2d) 464, cert den 49 S. 
Ct. 92, 278 U.S. 649, 73 L.Hd. 561] 
(Texas act). 


Ala.—Sloss-Sheffield Steel. & Iron 
Co. v. Crim, 121 So. 408, 219 Ala. 148. 
Compare Ex parte W. T. Smith Lum- 
ber Co., 90 So. 807, 808, 206 Ala. 485 
(where the court said: “On the other 
hand, if we give the . . provision 
[defining ‘employer’ and “employee’”’] 
a broader construction and hold that 
an employee under the act includes 
all persons not excluded by section 8 
who is employed by another to _per- 
form service for hire and to whom 
wages are directly paid this deceased 
would doubtless come within the in- 
fluence of the act regardless of the 
question of control and supervision’). 


Ariz.—Grabe v. Industrial Commis- 
sion, 299 P. 1031, 38 Ariz, 322. 


Cal._-Department of Natural Re- 
sources, Division of Fish and Game 
vy. Industrial Accident Commission, 14 
P.(2d) 746, 216 Cal. 434; Carlson v. 
Industrial Accident Commission, 2 P. 
(2d) 151, 213 Cal. 287 [cert den 52 
S.Ct. 199, 284 U.S. 681, 76 L.Ed. 575; 
New York Indemnity Co. v. Indus- 
trial Accident Commission, 1 P.(2d) 
12, 213 Cal. 43; Becker v. Industrial 
Accident Commission, 298 P. 979, 212 
Cal. 526; Brown v. Industrial Acci- 
dent Commission of California, 163 
P. 664, 174 Cal. 457; Associated In- 
demnity Corporation v. Industrial Ac- 
eident Commission, 2 P.(2d) 51, 115 
Cal.App. 754 [foll Associated Indem- 
nity Corporation v. Industrial Acci- 
dent Commission, 2 P.(2d) 52, 115 Cal. 
App. 769; Associated Indemnity Cor- 
poration v. Industrial Accident Com- 


mission, 2 P.(2d) 52, 115 Cal.App. 
770]; Employers’ Liability Assur. 
Corporation, Ltd., of London, Eng- 


Jand v. Industrial Accident Commis- 
sion of California, 267 P. 922, 92 Cal. 
App. 119; Roberts v. Industrial Acc. 
Commission of California, 197 P. 978, 
52 Cal.App. 31. 


Ga.—Maryland Casualty Co. v. Rad- 
ney, 139 S.E. 832, 37 Ga.App. 286; New 
Amsterdam Casualty Co. v. Sumrell, 
118 S.E. 786, 30 Ga.App. 682. 


Tll.—Meyer v. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73; Nel- 
son Bros. & Co. v. Industrial Com- 
mission, 161 N.E. 1138, 320 Ill. 27. 


Iowa.—Norton v. Day Coal Co., 180 
N.W. 906, 198 Iowa 160; Pace v. Ap- 
panoose County, 168 N.W. 916, 184 
Iowa 498. 


Mass.—Cameron v. State Theatre 
Co., 152 N.E. 880, 256 Mass. 446; In 
key aie 118 N.E. 326, 229 Mass. 


* Mich.—Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19.A.L.R. 1141; State v. 
District Court of St. Louis County, 
150 N.W. 211, 128 Minn. 43. 


Neb.—Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716; Christensen v. Pro- 
tector Sales Co., 181 N.W. 146, 105 
Neb. 389. 


N.H.—Manock v. Amos D. Bridge’s 
Sons, 164 A. 211. 


N.Y.—Hall v. Salvation Army, 184 
N.E. 691, 261 N.Y. 110; Litts v. Ris- 
ley Lumber Co., 120 N.E. 730, 224 N. 
Y. 321, 19 A.L.R. 1147; Renouf v. New 
York Central R. Co., 240 N.Y.S. 720, 
229 App.Div. 58 [rev on other grounds 
173 N.E. 218, 254 N.Y. 349]; Brown v. 
St. Vincent’s Hospital, 226 N.Y.S. 317, 
222 App.Div. 402; People v. Green- 
stein, 2138 N.Y.S. 5380, 215 App.Div. 
359 [aff 152 N.E. 448, 242 N.Y. 597]. 


N.D.—Klemmens v. North Dakota 
Workmen’s Compensation Bureau, 209 
N.W. 972, 54 N.D. 496. 


Ohio.—Fisher Body Co. v. Wade, 
187 N.E. 78, 45 Ohio App. 263. 


Okl.—Gruver Drilling Co. v. Mor- 
row, 257 P. 1104, 126 Okl. 18. 


Or.—Smith v. State Industrial Ac- 
cident Commission, 23 P.(2d) 904 [aff 
25 P.(2d) 1119]; Vient v. State In- 
dustrial Accident Commission, 262 P. 
250, 123 Or. 334; Landberg v. State 
Industrial Accident Commission, 215 
P. 594, 107 Or. 498; Streby v. State In- 
dustrial Accident Commission, 215 P. 
586, 107 Or. 314; Anderson v. State 
Industrial Accident Commission, 215 
P. 582, 107 Or. 304. 


Pa.—McCarthy v. Dunlevy-Franklin 
Co., 121 A. 409, 277 Pa. 467; Stone- 
braker v. Gates, 16 Pa.Dist.&Co. 444. 


Tenn.—Gebers v. Murfreesboro 
Laundry Co., 15 S.W.(2d) 737, 159 
Tenn. 51. 


Tex.—Security Union Ins. Co. v. 
McLeod, (Commn.App.) 36 S.W.(2d) 
449 [rev (Civ.App.) 22 S.W.(2d) 952]; 
Southern Surety Co. v. Shoemake, 
(Commn.App.) 24 S.W.(2d) 7; Shan- 
non v. Western Indemnity  Co., 
(Commn.App.) 257 S.W. 522 [aff (Civ. 
App.) 242 S.W. 774]; Tilling v. In- 
demnity Ins. Co. of North America, 
(Civ.App.) 283 S.W. 565; Kirby Lum- 
ber Co. v. McGilberry, (Civ.App.) 205 
S.W. 835 [dism f w j]. 


Utah.—Luker Sand & Gravel Co. v. 
Industrial Commission, 23 P.(2d) 225; 
Bingham City Corporation v. Indus- 
trial Commission of Utah, 243 P. 113, 
66 Utah 390; Angel v. Industrial Com- 
mission of Utah, 228 P. 509, 64 Utah 
105; Rockefeller v. Industrial Com- 
mission of Utah, 197 P. 1038, 58 Utah 
124; Stricker v. Industrial- Commis- 
sion of Utah, 188 P. 849, 55 Utah 603, 
19 A.L.R. 1159. But see Murray v. 
Wasatch Grading Co., 274 P. 940, 943, 
73 Utah 430 [quot Atlantic Coast Line 
R. Co. v. Tredway’s Adm’x, 93 S.E. 
560, 563, 120 Va. 735, 10 A.L.R. 1411] 
(holding that ‘‘where the duties of 
the master are nonassignable ... 
control is not the ultimate fact for 
which we are in search’), 


Wash.—Hinds v. Department of La- 
bor and Industries of State of Wash- 
ington, 272 P. 734, 150 Wash. 230, 62 
A.L.R. 225. 


Wis.—Neitzke v. Kraft, 242 N.W. 
163, 208 Wis. 301 [foll Kraft v. In- 
dustrial Commission, 242 N.W. 165, 
208 Wis. 305]. 


Eng.—Wilmerson v. Lynn & Ham- 
burg Steamship Co., Ltd., [1913] 3 K. 
B. 931; Doggett v. Waterloo Taxi-Cab 


Co., [1910] 2 K.B. 336, 3 B.W.C.C. 
3871; Hughes v. Quinn, [1917] 2 Ir. 
442; Bagley v. Gravesend Gas Co., 


berg v. 


[§ 164 


the means, manner, or method of its performance,°* 


[1928] W.C.&I. 161. 


Ont.—Durant v. Minnesota & On- 
tario Power Co.,.12 Ont.W.N. 394. 


[a] Well considered case.—Land- 
State Industrial Accident 
Commission, 215 P. 594, 107 Or. 498 
(so called in Van Koten v. State In- 


dustrial Accident Commission, 223 P. 


945, 946, 110 Or. 574). 


95. Grabe v. Industrial Commis- 
sion, 299 Ps 1031, 38 Ariz. 322; Tilling 


v. Indemnity Ins. Co. of North Amer- 


ica, (Tex.Civ.App.) 283 S.W. 565; Lu- 


ker Sand & Gravel Co. v. Industrial 
Commission, (Utah) 23 P.(2d) 225. 


96. Mandatto vs Hudson Shoring 
Co., 129 N.E. 933, 229 N.Y. 624. 


97. Cal.—Associated Indemnity 
Corporation v. Industrial . Accident 


Commission, 2 P.(2d) 51, 115 Cal.App. 


754 [foll Associated Indemnity Cor- 
poration v. Industrial Accident Com- 


mission, 2 P.(2d) 52, 115 Cal.App. 769; 
Associated Indemnity Corporation v. 


Industrial Accident Commission, 2 P. 
(2d) 52, 115 Cal.App. 770]. 


Ga.—New Amsterdam Casualty Co. 
abe 118 S.E. 786, 30 Ga.App. 


Tll.— Meyer v. Industrial’ Commis- 
sion, 179 N.E. 456, 347 Til. 172; Nel- 
son Bros. & Co. v. Industrial Commis- 
sion, 161 N.E. 113, 320 Ill. 27. 


Iowa.—Norton v. Day Coal Co., 180 
N.W. 905, 192 Iowa 160. 


N.Y.—Litts v. Risley Lumber Co., 
120 N.E. 730, 224 N.Y. 321, 19 A.L.R. 
1147; Brown v. St. Vincent’s Hospi- 
tal, 226 N.Y.S:. 317, 222 App.Div. 402; 
People v. Greenstein, 213 N.Y.S. 530, 
215 App.Div. 359 [aff 152 N.E. 443, 
242 N.Y. 597]. 


Or.—Smith v. State Industrial Ac- 
cident Commission, 23 P.(2d) 904 [aff 
25 P.(2d) 1119]; Vient v. State In- 
dustrial Accident Commission, 262 P. 
250, 123 Or. 334; Landberg v. State 
Industrial Accident Commission, 215 
P. 594, 107 Or. 498. 


Pa.—Beaver v. George W. Boyd Co., 
161 A. 900, 106 Pa.Super. 24. 


Tex.—Security Union Ins. Co. v. 
McLeod, (Commn,App.) 36 S.W.(2d) 
449 [rev (Civ.App.) 22 S.W.(2d) 952]. 


Utah.—Luker Sand & Gravel Co. 
v. Industrial Commission, 23 P.(2d) 
225; Bingham City Corporation v. 
Industrial Commission of Utah, 243 
P. 113, 66 Utah 390; Angel v. Indus- 
ae Commission, 228 P. 509, 64 Utah 


Wis.—Neitzke v. Kraft, 242 N.W. 
163, 208 Wis. 301 [foll Kraft v. In- 
dustrial Commission, 242 N.W. 165, 
208- Wis. 305]. 


98. Ala.—Birmingham Post Co. v. 
Sturgeon, 149 So. 74. 


Cal.—Associated Indemnity Corpo- 
ration v. Industrial Accident Commis- 
sion, (App.) 2 P.(2d) 51 [foll Asso- 
ciated Indemnity Corporation v. In- 
dustrial Accident Commission, (Cal. 
App.) 2 P.(2d) 52]. 


Ga.—Maryland Casualty Co. v. Rad- 
ney, 139 S.E. 832. 37 Ga.App. 286. 


Ill—Van Watermeullen v. Indus- 
trial Commission, 174 N.E. 846, 343 Ill. 
73; Nelson Bros. v. Industrial Com- 
mission, 161 N.E. 118, 320 Ill. 27. 


Iowa.—Norton v. Day Coal Co., 180 
N.W. 905, 192 Iowa 160; Pace v. Ap- 
panoose County, 168 N.W. 916, 184 
Iowa 498. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 164-166] 


and as to the terms,®® kind,’ character,? results,’ and 
duration‘ of the employment. Control has been eall- 
ed the vital element,® and the most significant in all 
eases,® and the right of control the final test.’ 
It has also been required that the employer have the 


responsibility for the work.® 


Nature and extent of control or direction. 
control has been required to be complete,® authorita- 
tive,?° general,'! or ultimate,1? mere suggestion as 
to detail?® or supervision to see that the work is per- 
formed according to contract!* being insufficient; 
likewise, ultimate direction has been required.'® 


[§ 165] (b) Right as Distinguished from Exer- 
The test of the relationship is the employ- 


cise.?® 


Ky.—Kentucky & West Virginia 
Gas Co. v. Wireman, 43 S.W.(2d) 183, 
241 Ky. 18. 


Mass.—Chisholm’s Case, 
161, 238 Mass. 412. 


Minn.—Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498. 


Neb.—Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716; Christensen v. 
Protector Sales Co., 181 N.W. 146, 105 
Neb. 389. 


N.Y.—Litts v. Risley Lumber Co., 
120 N.E. 730, 224 N.Y. 321, 19 A.L.R. 
1147; People v. Greenstein, 213 N.Y. 
S. 530, 215 App.Div. 359 [aff 152 N.E. 
443, 242 N.Y. 597). 


Okl.—Thompson y. Kiester, 283 P. 
1018, 141 Okl. 69. 


Or.—Smith y. State Industrial Ac- 
cident Commission, 23 P.(2d) 904 [aff 
25 P.(2d) 1119]; Vient v. State In- 
dustrial Accident Commission, 262 P. 
250, 123 Or. 334; Landberg v. State 
Industrial Accident Commission, 215 
P. 594, 107 Or. 498. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315; Beaver v. George W, 
Boyd Co., 161 A. 900, 106 Pa.Super. 24. 


Tex.—Security Union Ins. Co. v. 
McLeod, (Commn.App.) 36 S.W.(2d) 
449 [rev (Civ.App.) 22 S.W.(2d) 952]. 


Eng.—Wilmerson v. Lynn & Ham- 
burg Steamship Co., Ltd., [1913] 3 K. 


131 N.E. 


B. 931; Hughes v. Quinn, [1917] 2 
Ir. 442. 
99. Meyer v. Industrial Commis- 


sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73. 


1. Van Watermeullen v. Industrial 
Commission, supra. 

2. Meyer y. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill. 172. 


3. Van Watermeullen vy. Industrial 
Commission, 174 N.E. 846, 343 Ill. 73. 


4. Meyer vy. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill, 172; Van 
Watermeullen y. Industrial Commis- 


sion, 174 N.E. 846, 343 Ill. 73. 
5. Hughes v. Quinn, [1917] 2 Ir. 
442. 


6. Carlson vy. Industrial Commis- 
sion, 2 P.(2d) 151, 213 Cal. 287 [cert 
den 52 S.Ct. 199, 284 U.S. 681, 76 L. 
Ed. ~575]. 

7. Hinds v. Department of Labor 
and Industries of State of Washing- 
ton, 272 P. 734, 150 Wash. 230, 62 
A.L.R. 225. 


8. Neitzke v. Kraft, 242 N.W. 163, 
208 Wis. 301 [foll Kraft v. Industrial 
Commission, 242 N.W. 165, 208 Wis. 
305]. 

9. Moody v. Industrial Accident 
Commission, 269,P. 542, 204 Cal. 668, 
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er’s right to exercise control,17 and not the actual 
exercise of control by him;1% as otherwise stated, it 
is not his actual interference in the manner and 
method of accomplishing the result, but his right so 


[§ 166] (c) Particular Phases of Direction and 


The | Control. 


The retention by the alleged employer of 
the right to direct what work shall be done, and what 
not, has been calléd an important factor in determin- 
ing the relationship.?° The right of the employer to 
control the work, when applied as a test of whether 
the relationship of employer and employee exists,?* 


has been held to include the right to determine the 


60 A.L.R. 299; Smith y. State Indus- 
trial Accident Commission, (Or.) 23 
P.(2d) 904 [aff 25 P.(2d) 1119]; Land- 
berg v. State Industrial Accident 
Commission, 215 P.. 594, 107 Or. 498. 


10. Department of Natural Re- 
sources, Division of Fish &.Game v. 
Industrial Accident Commission, 14 
P.(2da) 746, 216 Cal. 434; Moody v. In- 
dustrial Accident Commission, 269 P. 
542, 204 Cal. 668, 60 A.L.R. 299; Neit- 
zke v. Kraft, 242 N.W. 163, 208 Wis. 
301 [foll Kraft v. Industrial Commis- 
sion, 242 N.W. 165, 208 Wis. 305]. 


11. Ledoux v. Joncas, 204 N.W. 
635, 168 Minn. 498. 


12. Ellis v. Associated Industries 
Ins. Corporation, 24 F.(2d) 809 [aff 16 
F.(2d) 464, cert den 49 S.Ct. 92, 278 
U.S. 649, 73 L.Ed. 561) (Texas act); 
Security Union Ins. Co. v. McLeod, 
(Tex.Commn.App.) 86 S.W.(2d) 449 
{rev (Civ.App.) 22 S.W.(2d) 952]; 
Southern Surety Co. v. Shoemake, 
(Tex.Commn.App.) 24 S.W.(2d) 7; 
Shannon v. Western Indemnity Co., 
(Tex.Commn.App.) 257 S.W. 522 [aff 
(Civ.App.) 242 S.W. 774]; Lumber- 
men’s Reciprocal Ass’n v. Carter, 
(Tex.Civ.App.) 19 S.W.(2d) 346. 


1S. Department of Natural Re- 
sources, Division of Fish & Game vy. 
Industrial Accident Commission, 14 
P.(2d) 746, 216 Cal. 434; Norton v. 
a. Coal Co., 180 N.W. 905, 192 Iowa 
160, 


14. Security Union Ins. Co. v. Mc- 
Leod, (Tex.Commn.App.) 36 S.W.(2d) 
449 [rev (Civ.App.) 22 S.W.(2d) 952]. 


15. Ellis v. Associated Industries 
Ins. Corporation, 24 F.(2d) 809 [aff 16 
F.(2d) 464, cert den 49 S.Ct. 92, 278 
U.S. 649, 73 L.Ed. 561] (Texas act); 
Security Union Ins. Co. v. McLeod, 
(Tex.Commn.App.) 36 S.W.(2d) 449 
[rev (Civ.App.) 22 S.W.(2d) 952]; 
Southern Surety Co. v. Shoemake, 
(Tex.Commn.App.) 24 S.W.(2d) 7; 
Shannon v. Western Indemnity Co., 
(Tex.Commn.App.) 257 S.W. 522 [aff 
(Civ.App.) 242 S.W. 1774]. 


16. As affecting question as to in- 
dependent contractor see infra § 185. 


17. Cal.—Becker vy. Industrial Ac- 
cident Commission, 298 P. 979, 212 
Cal. 526. 


Conn.—Manning v. Woodland To- 
bacco Co., 155 A. 61, 1138 Conn. 282. 


Idaho.—Larson v. Independent 
School Dist. No. 11J of King Hill, 22 
P.(2d) 299. 


mie ae eS Case, 186 N.E. 


N.Y.—Brown vy. St. Vincent’s Hos- 
pital, 226 N.Y.S. 317, 222 App.Div. 


Or.—Brothers v. State Industrial 
Accident Commission, 12 P.(2d) 302, 


hours of service? and the exclusive right to the 
time demanded ;?* but the fact that the employee has 


139 Or. 658. 


Wash.—Hinds v. Department of La- 
bor and Industries of State of Wash- 
ington, 272 P. 734, 150. Wash. 230, 62 
A.L.R. 225. 


Wis.—Neitzke v. Kraft, 242 N.W. 
163, 208 Wis. 301 [foll Kraft v. Indus- 
trial Commission, 242 N.W. 165, 208 
Wis. 305]. 


18. Cal.—Becker v. Industrial Ae- 
cident Commission, 298 P. 979, 212 
Cal. 526. 


Conn.—Manning v. Woodland To- 
bacco Co., 155 A. 61, 113 Conn. 282. 


Idaho.—Larson v. Independent 
School Dist. No. 11J of King Hill, 22 
P.(2d) 299. 


rip oneal npr naelera ie Case, 186 N.E. 


Or.—Brothers v. State Industrial 
Accident Commission, 12 P.(2d) 302, 
139 Or. 658. 


[a] Servant more 
master.—‘“‘One may be a. servant 
though . - SO much more skilled 
than the master that actual direction 
and control would be folly, for it is 
the right to control rather than the 
exercise of it that is the test.” Mc- 
Pee haan Case, (Mass.) 186 N.E. 231, 


skilled than 


19. Becker v. Industrial Accident 
Commission, 298 P. 979, 212 Cal. 526; 
Brothers v. State Industrial Accident 
Gea reeetens 12 P.(2d) 302, 139’ Or: 


20. Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716 (apparently using 
“employee” by error for ‘‘employer’’). 


21. See supra § 164. 


22. Johnston y. Smith, 243 N.W. 
894, 123 Neb. 716; Christensen v. Pro= 
tector Sales Co., 181 N.W. 146, 105 
Neb. 389. Compare Hinds v. Depart- 
ment of Labor and Industries of State 
of Washington, 272 P. 734, 735, 150 
Wash, 230, 62 A.L.R. 225 (holding 
that “the fact, if it be a fact, that 
‘ . [the employee] was free to 
come and go as he pleased and had 
no regular hours of employment, 
could not make the relation between 
him and . . . [the employer] some- 
thing else than that of employer and 
employee. The statute distinctly rec- 
ognizes that there may be that re- 
lation even though the payment may 
be for piecework or an allowance in 
the way of profit-sharing’’). 


Time of work as affecting question 
as iy impopentont contractor see in- 
ra n 


23. Christensen v. Protector Sales 
Co., 181 N.W. 146, 105 Neb. 389. 


Performance of services for others 
as affecting independent contractor. 
ship see infra § 201. 
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some discretion as to his hours?‘ or the quantity of 
his labor?® has been said to be but evidentiary,?° with 
probative value according to other elements,’ and 
not at all conclusive of a relation foreign to that of 
employer and employee.?® The question as to who 
selects the place of labor has been said to be fre- 
quently significant,?® although not necessarily con- 
trolling.®° 


[§ 167] (3) Right or Power To Hire or Dis- 
charge.*?. In determining whether the relation of 
employer and employee exists under a compensation 
act, the right of the alleged employer to hire,®? ap- 
point,®* or select®* the employee is a test, although 
the right to hire has been said to be not a fully deter- 
minative one.?® Likewise, a test is his right or pow- 
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er to discharge a person claiming as an employee’® 
for disobedience or misconduct,?* or to remove 
him;?% but the power to discharge has also been held 
not a fully determinative test,®? although: there is 
authority to the contrary,*® the test being also de- 
clared an essential one.** 


Delegation of right to discharge. The fact that 
the employer delegates to employees the right to dis- 
charge another employee does not. affect the relation- 
ship between the latter and the employer.*? 


[§ 168] (4) Duration and Time of Employment.** 
In determining the existence of the relation of em- 
ployer and employee, under the compensation acts, 
the duration of the employment isnot a controlling 
factor,** no particular length of sexvice being neces- 


24, Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 3 S.W.(2d) 414 [aff 
(Civ.App.) 271 S.W. 929]. 


25. Maryland Casualty Co. v. Kent, 
supra. 


As affecting question as to inde- 
pendent contractor see infra § 1199: 


26. Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 3 S.W.(2d) 414 
[aff (Civ.App.) 271 S.W. 929]. 


27. Maryland Casualty Co. v. Kent, 
supra. 


28. 
supra. 


29. Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716. 


Control of place of work as affect- 
ing independent contractorship see in- 
fra § 186. 


30. Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716. 


[a] Assignment of territory to 
salesman.— ‘The plaintiff having un- 
dertaken to . select the prospec- 
tive customers upon whom he should 
call in his territory, without appar- 
ent right of the defendant to control 
his work, was not an employee with- 
in the meaning of the Workmen’s 
Compensation Act at the time of his 
injury, even though he was assigned 
a territory in which to work and giv- 
en a list of prospective customers.” 
Johnston v. Smith, 243 N.W. 894, 895, 
123 Neb. 716. 


31. Cross references: 
AS? 
Affecting question as to independ- 
ent contractor see infra § 188. 


Test of liability of special employer 
see supra § 142 


Hiring by agent or another employee 
see supra §§ 124, 125. 


32. U.S.—Ellis v. Associated In- 
dustries Ins. Corporation, 24 F.(2d) 
809 [aff 16 F.(2d) 464, cert den 49 
S.ct. 92, 278 U.S. 649, 78 L.Ed. 561] 
(Texas act). 


Mich.—Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


N.Y.—Renouf v. New York Central 
R. Co., 240 N.Y.S. 720, 229 App.Div. 
58 [rev on other grounds 173 N.E. 
218, 254 N.Y. 349]; Brown v. St. Vin- 
cent’s Hospital, 226 N.Y.S. 317, 222 
App.Div. 402. 


Pa.—Stonebraker v. Gates, 
Dist.&Co. 444. 


Tex.—Kirby Lumber Co. v. McGil- 
pee (Civ.App.) 205 S.W. 8385 [dism 
Lawes. 


Maryland Casualty Co. v. Kent, 


Ge ea: 


33. New Amsterdam Casualty Co. 
ep 118 S.E. 786, 30 Ga.App. 


34. Carleton v. Foundry & Machine 
Products Co., 165 N.W. 816, 199 Mich. 
148, 19 A.L.R. 1141; People v. Green- 
stein, 213 N.Y.S. 530, 215 App.Div. 359 
[aff 152  N-EY .443, (2420 Noy. 597]; 
Beaver v. George W., Boyd Co., 161 A. 
900, 106 Pa.Super. 24. 


35.. ‘Brown vy. St. Vincent’s Hospi- 
tal, 226 N.Y.S. 317, 222 App.Div. 402. 


36. U.S.—Ellis v. Associated In- 
dustries Ins. Corporation, 24 F.(2d) 
809 [aff 16 F.(2d) 464, cert den 49 
S.Ct. 92, 278 U.S. 649, 73 L.Ed. 561) 
(Texas act). 


Cal.—Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114; Claremont 
Country Club v. Industrial Accident 
Commission of California, 163 P. 209, 
174 Gal. 395, L.R-A.1918F" 177; New 
York Indemnity Co. v. Industrial Ac- 


cident Commission of California, 252, 


P. 775, 80 Cal.App. 713. 


Ga.—New Amsterdam Casualty Co. 
Rota 118 S.E. 786, 30 Ga.App. 


Tll—Meyer v. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73. 


Towa.—Norton v. Day Coal Co., 180 
N.W. 905, 192 Iowa 160. 


Me.—Clark’s Case, 126 A. 18, 124 
Me. 47. 


Mich.—Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


N.Y.—Hall v. Salvation Army, 184 
N.E. 691, 261 N.Y. 110; Litts v. Ris- 
ley Lumber Co., 120 N.E. 730, 224 N. 
Y. 321, 19 A.L.R. 1147; Renouf v. New 
York Central R. Co., 240 N.Y.S. 720, 
229 App.Div. 58 [rev on other grounds 
173 N.E. 218, 254 N.Y. 349]; Brown 
v. St. Vincent’s Hospital, 226 N.Y.S. 
S17. 222 App. Div, 4025 People, - Vv. 
Greenstein, 213 N.Y.S. 530, 215 App. 
“eek 359 [aff 152 N.E. 448, 242 N.Y. 


Pa.—Beaver v. George W. Boyd Co., 
161 A. 900, 106 Pa.Super. 24; O’Don- 
nell v. South Fayette Tp. School Dist., 
161 A. 887, 105 Pa.Super. 488. 


Tex.—Kirby Lumber Co. v. McGil- 
berry, (Civ.App.) 205 S.W. 835. 


Utah.—Bingham City Corporation 
v. Industrial Commission of Utah, 243 
P. 113, 66 Utah 390; Angel v. Indus- 
trial Commission of Utah, 228 P. 509, 
64 Utah 105. 


Wis.—Neitzke v. Kraft, 242 N.W. 
168, 208 Wis. 301 [foll Kraft v. Indus- 


~ 
trial Commission, 242 N.W. 165, 208 
Wis. 305]; Visiting Nurses’ Ass’n v. 
Industrial Commission, 217 N.W. 646, 
195 Wis. 159. 


Ont.—Durant v. Minnesota & On- 
tario Power. Co., 12 Ont.W.N. 394. 


37. Norton v. Day Coal Co., 180 N. 
W. 905, 192 Iowa 160; Clark’s Case, 
126 A. 18, 124 Me. 47; Litts v. Ris- 
ley Lumber Co., 120 N.E. 730, 224 N. 
VY. $21) 19 A.sR., 114% Beoplesey. 
Greenstein, 213 -.N.Y.S. 530, 215 App. 
Div. 359 [aff 152 N.E. 443, 242 N.Y. 
597]; Bingham City Corporation v. 
Industrial Commission of Utah, 243 
P. 113, 66 Utah 390. 


38. Beaver v. George W. Boyd Co., 
161 A. 900, 106 Pa.Super. 24. 


39. Brown v. St. Vincent’s Hospi- 
tal, 226 N.Y.S. 317, 222 App.Div. 402. 


40. Claremont Country Club v. In- 
dustrial Accident Conxmission of Cali- 
fornia, 163 P. 209, 174 Cal. 395, L.R.A. 
1918F 177. See Press Pub. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 210 P. 820, 8238, 190 Cal. 114 
(where it was said: “Perhaps no 
single circumstance is more conclu- 
sive to show the relationship of an 
employee than the right of the em- 
ployer to end the service whenever 
he sees fit to do so”). 


41. Norton v. Day Coal Co., 
N.W. 905, 192 Iowa 160. 


42. In re Duncan, 127 N.E. 289, 73 
Ind.App. 270; Bidwell Coal Co. v. 
Davidson, 174 N.W. 592, 187 Lowa 809, 
8 A.L:R. 1058. 


43. Cross references: 


As affecting question as to independ- 
ent contractor see infra § 199. 


Duration and termination of relation 
see supra § 162. 


Hiring by employee in emergency see 
supra § 124. 

Temporary employer see supra §§ 
139-144. 


44. Neitzke v. Kraft, 242 N.W. 163, 
208 Wis. 301 [foll Kraft v. Industrial 
Commission, 242 N.W. 165, 208 Wis. 
305]; Johnson v. Wisconsin Lumber 
& Supply Co., 234 N.W. 506, 203 Wis. 
304 72, A.L.R. 1279. See Earrin. v. 
State Industrial Accident Commission, 
205 P. 984, 988, 104 Or. 452 (holding 
that “under our Compensation Law, 
the fact that there were but a few 
workmen, or that hey were employ- 
ed for a short time only . . . in no 
way affects the application of the 
law to the case in hand”); Guse v. 
Industrial Commission, 205 N.W. 428, 
208 N.W. 4938, 189 Wis. 471 (holding 
that a momentary employment of a 
third employee brings an employer 
within the act). 
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§§ 168-169] 


sary to ereate or establish the relation.*® 
fact that it may be terminated at any time is not in- 
consistent with the existence of the relation;*® nor 
is the fact that the service is rendered intermittent- 
ly,** in the absence of explicit legislative pronounce- 


ment to that effect.*® 


[§ 169] (5) Fact, Manner, or Basis of Payment.+® 
In order that a person may be an employee under a 
compersation act, it is essential that some considera- 
tion be paid or payable to him,®°® services gratuitous- 
ly performed creating no liability,°! and some of the 
employee,” 
terms in the compensation acts contain the element 
Thus the question whether the 


66 


definitions of “employer, 


of pay for service.>? 


45. Mahnomen Electric Light & 
Power Service Co. v. Kreidler, (Minn.) 
TEIN OW... 27 a 


46. Pfister v. Doon Electric Co., 
N.W. 371, 199 Iowa 548. 


47. Claremont Country Club v. In- 
dustrial Accident Commission of Cal- 
jrormia, 165 25,209) 174"Cal. 395, I2.R. 
A.1918F 177; Pfister v. Doon Electric 
Co., 202 N.W. 871, 199 Iowa 548; Mah- 
nomen Electric Light & Power Serv- 
ice Co. v. Kreidler, (Minn.) 191 N.W. 
277; In re Rheinwald, 153 N.Y.S. 598, 
168 App.Div. 425 [rearg den 161 N.Y. 
S. 1142, 175 App.Div. 957]. 


{a] Employment only on specific 
days.—‘‘The fact that the injured boy 
reported for duty and was employed 
only on specific days does not militate 
against the proposition that he was 
an employee.’ Claremont Country 
Club v. Industrial Accident Commis- 
sion of California, 163 P. 209, 211, 174 
Calsi395; wd: RvAd9LsES V7U7% 


Continuity of service as affecting 
question as to independent contractor 
see infra § 191. 


48. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175 App.Div. 957]. 


49. Cross references: 
As: 


Affecting question as to independ- 
paid contractor see infra §§ 202- 
03. 


Test of liability of speciai employ- 
er see supra § 143. 


Requirement of payment as affecting 
public officers or employees see in- 
fra § 251. 


50. Georgia Ry. & Power Co. v. 
Middlebrooks, 128 S.E. 777, 34 Ga.App. 
156; Bingham City Corporation v. In- 
dustrial Commission, 243 P, 113, 66 
Utah 390. See Angel v. Industrial 
Commission of Utah, 228 P. 509, 512, 
64 Utah 105 (where it was said: “An 
employee is a servant of his master. 
His master employs him and fixes the 
terms of his compensation’’). 


fa] “While paying is not neces- 
sary to render one a master, paying is 
necessary to bring one within the 
“Workmen’s Compensation Act. The 
entire act contemplates that the com- 
pensation of the injured employee 
shall be fixed in proportion to his 
wages as applied to the particular in- 
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jury.” Georgia Ry. & Power Co. v. 
Middlebrooks, 128 S.E. 777, 778, 34 
Ga.App. 156. 

[b] Gratuities —A janitor em- 


ployed by two corporations and un- 
der the direction of an executive of- 
ficer for each, who had placed him- 
self under the Workmen’s Compensa- 
tion Act, cannot recover on theory of 
a contract of employment with the 
executive officer for injuries received 
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Thus the 


and related 


in putting chains on the wheels of a 
pleasure car owned by the executive 
officer, where the janitor received for 
such personal services gratuities to 
about fifty dollars a year. Gibbs v. 
Downs, 109 A. 170, 94 Conn. 487. 


51. Gabel v. Industrial Accident 
Commission of State of California 
(Cal.) 256 P. 564; Nobles v. Texas 
Indemnity Ins. Co., (Tex.Commn. 
App.) 24 S.W.(2d) 367 [vacating (Civ. 


App.) 12 S.W.(2d) 199 (reforming 
(Civ.App.) 1 S.W.(2d) 451)]. 
52. See statutory provisions; and 


cases infra this note. 


[a]. Under definition of “employ- 
er” as including named persons or 
bodies “using the Services of another 
for pay,’ there is no relation of em- 
ployer and employee between an un- 
employed laborer sent by a county 
employment committee to work for a 
college without pay, and working 
without the expectation of pay, and 
the committee, the college, the gov- 
ernor’s commission for unemployment 


relief, or the township trustee. In re 
Moore, (Ind.App.) 187 N.E. 219. 
[b] Under definition of “wages” 


(1) as meaning ‘“‘the money rate at 
which. the service rendered is recom- 
pensed under the contract of hiring 
in force at the time of the accident,” 
it was held that “the payment of 
small sums as gratuities or a prom- 
ise to pay the same did not constitute 
the payinent of wages” (Ferro v. Leo- 
pold Sinsheimer Estate, 176 N.E. 817, 
818, 256 N.Y. 398), (2) and that “gra- 
tuities or tips received by employees 
cannot be considered as wages, un- 
less so understood by the parties in 
making the contract of employment” 
(Ferro v. Leopold Sinsheimer Estate, 
supra). (8) Gratuities and tips as 
wages in determining amount of com- 
pensation see infra § 528. (4) Under 
the same definition, where no agree- 
ment as to wages is either shown or 
fairly to be inferred, a person doing 
temporary emergency work is not an 
employee (Harris v. Oklahoma Nat- 
ural Gas Co., 216 P. 116, 91 Okl. 39), 
(5) nor is a person rendering assist- 
ance without the expectation of pay- 
ment (Hogan v. State Industrial Com- 
mission, 207 P. 303, 86 Okl. 161). 


[e] “Pay,” in a definition of ‘‘em- 
ployer,” in.a compensation act, as 
“any person, corporation, firm: . 
using the services of another for pay” 


means compensation. Smith v. 
Jones, 129A. ‘50, 102 Conn. 471, 43 
ATs. R952. 

[d] In Minnesota (1) an act un- 


der which only those who “‘perform a 
service for hire’’ and to whom some 
“employer directly payS wages” are 
employees does not apply to one who 
volunteers a brief and uncompensated 
service (Supornick v. Supornick, 222 
N.W. 275, 175 Minn. 579), (2) nor to 
one who renders assistance without 
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alleged employer pays wages has been held to be, or 
has been applied as, a test of whether or not the re- 
lation of employer and employee exists under the 
act,°® although not a fully determinative®* or con- 
trolling®® one, and not the sole test;°® 
words, payment alone is not the test.°” 

payment of wages or salary, of itself, has been held 
insufficient to establish that the recipient is the serv- 
ant or employee of the party paying ;°* thus a work- 
man hired by a member of a partnership and paid 
wages by him out of his share of the profits for work 
in a business owned and operated by the partnership 
is an employee of the partnership, and not of the 
individual partner.°® 


in other 
The mere 


the expectation of pay (State v. In- 
dustrial Commission, 193 N.W. 450, 
155 Minn. 267), (3) nor to one to 
whom the alleged employer never 
paid, and never contracted to pay, 
wages (Arterburn v. Redwood Coun- 
ty, 191 N.W. 924, 154 Minn. 506). (4) 
Volunteers see infra § 219. 


53. U.S.—Ellis v. Associated In- 
dustries, Ins. Corporation, 24 F.(2d) 
809 [aff 16 F.(2d) 464, cert den 49 S. 
Ct: 92, 278 U.S. 649, 738 L.Ed. 561] 
(Texas act). 


Ga.—Georgia Ry. & 
Middlebrooks, 128 S.E. 
App. 156. 


N.Y.—Mandatto v. Hudson Shoring 
Co., 129 N.E.1933, 229 NeY. 6245) Ren- 
ouf v. New York Cent. R. Co., 240 N. 
Y.S. 720, 229 App.Div. 58 [rev on oth- 
er grounds 173 N.E. 218, 254 N.Y. 
349]; Brown v. St. Vincent’s Hospital, 
226 N.Y.S. 317, 222 App.Div. 402. 


Pa.—Atherholt v. William Stoddard 
Co., 188 A. 504, 286 Pa. 278; Stone- 
braker v. Gates, 16 Pa.Dist.&Co. 444. 


Tex.—Kirby Lumber Co. y. McGil- 
por (Civ.App.) 205 S.W. 835 [dism 
w ji. 


Wis.—Visiting Nurses Ass’n v. In- 
dustrial Commission, 217 N.W. 646, 
195 Wis. 159. 


Eng.—Doggett v. Waterloo Taxi- 
cap Cor, L191T) 2 KB 33673" BoWee.c. 
371. 


Austr.—Corecoran y. Great Fingall 
ray Nee Ltd., [1907] 9 West. BME. 


54. Brown v. St. Vincent’s Hospi- 
tal, 326 N.Y.S. 317, 222 App.Div. 402. 


55. Sloss-Sheffield Steel & Iron Co.. 
v. Crim, 121, So. 408, 219 Ala. 148; Ath- 
erholt v. William Stoddard Co., 133 
A. 504, 286 Pa. 278. 


56. Grieb v. Hammerle, 118 N.E. 
805, 222 N.Y. 382 


57. ices v. North Dakota 
Workmen’s Compensation Bureau, 
209 N.W. 972, 54 N.D. 496 


58. Independence Indemnity Co. v. 
Industrial Accident Commission of 
California, 262) P2767, 203 Cali 51: 
Klemmens v. North Dakota »«Work- 
men’s Compensation Bureau, 209 N.W. 
972, 54 N.D. 496. 


59. Klemmens v. 
Workmen’s 
supra. 


[a] Reason for rule.—‘‘That 
claimant performed partnership work 
exclusively is admitted. The 
tools and machinery used by claim- 
ant belonged to and were the prop- 
erty of the partnership. His work 
and duties were to further the inter- 
ests of the partnership. Both part- 
ners. profited by his labors. The 
earnings from his labor went into 


Power Co. v. 
777, 34 Ga. 


North Dakota 
Compensation Bureau, 
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Manner or basis of payment. 


often significant.®7 


the common partnership fund. The 
profits were divided equally between 
the partners. The partnership was 
in control of the Farmers’ Garage 
where the claimant worked, and not 
mee {the partner paying his wages]. 
The claimant was actually controlled 
by the firm. It was the master.” 
Klemmens y. North Dakota Work- 
men’s Compensation Bureau, 209 N. 
W. 972, 973, 54 N.D. 496. 


Partnership as employer see su- 
pra § 147. 


60. Sloss-Sheffield Steel & Iron Co. 
v. Crim, 121 So. 408, 219 Ala. 148; 
New Amsterdam Casualty Co. v. Sum- 
rell, 118 S.E. 786, 30 Ga.App. 682; 
Crawfordsville Shale Brick Co. v. 
Starbuck, 141 N.E. 7, 80 Ind.App. 649; 
In re McAllister, 118 N.E. 326, 229 
Mass. 193. See Farrin v. State Indus- 
trial Accident Commission, 205 P. 984, 
989, 104 Or. 452 (where the court, in 
considering the question whether the 
deceased. was an employee, said: 
“The method of paying a wage. . 
is [net]. a bar to compensation’’). 


61. Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716. 


62. New Amsterdam Casualty Co. 
v. Sumrell, 118 S.E. 786, 30 Ga.App. 
682; Crawfordsville Shale Brick Co. 
%, bet Rags 141 N.E. 7, 80 Ind.App. 
49. 


63. Johnston v. N.W. 


894, 123 Neb. 716. 


64. In re McAllister, 118 N.E. 326, 
229 Mass. 1938. 


65. Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716. 


66. De Beque Producers’ Ass’n v. 
Industrial Commission of Colorado, 
262 P. 1019, 88 Colo. 158. 


67. Johnston vy. Smith, 243 N.W. 
894, 123 Neb. 716. F 


68. Cal.—Claremont Country Club 
v. Industrial Accident Commission of 
California, 163 P. 209, 174 Cal. 395, 
L.R.A.1918F 177. 


Ga.—uvU. S. Fidelity & Guaranty Co. 
v. Stapleton, 141 S.E. 506, 37 Ga.App. 
707. 


Jll.— Indian Hill Club v. Industrial 
Commission, 140 N.E. 871, 309 Il. 
YA a os 


Ind.—In re Duncan, 
73 Ind.App. 270. 


Iowa.—Bidwell Coal Co. v. David- 
son, 174 N.W. 592, 187 Iowa 809, 8 A. 
L.R. 1058. 


Pa.—Persing v. Citizens’: Traction 
Go., 144 A. 97, 294 Pa. 230. 


Eng.—Wilmerson v. Lynn & Ham- 
burg Steamship Co., [1913] 3 K.B. 
931. 


[a] Thus (1) a caddy is an em- 
-ployee of the country club on whose 


Smith, 243 


127 N.E. 289, 


The mode or meth- 
od of payment has been held to be not decisive of the 
question whether the relation of employer and em- 
ployee exists,®° and not necessarily controlling,®* but 
a circumstance to be considered,®? and often signifi- 
cant;®*? likewise, the terms of payment are not the 
decisive test,®4 and the measure of payment or com- 
pensation is not necessarily®® controlling,®® although 
To establish the relation, pay- 
ment of compensation need not be made directly by 
the employer to the employee,*® except where the 
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er elements.*4 


golf course he works, even though he 
is paid by particular players. Clare- 
mont Country Club v. Industrial Ac- 
cident Commission of California, 163 
P. 209, 174 Cal. 395, L.R.A.1918F 177; 
Indian Hill Club v. Industrial Com- 
mission, 140 N.H. 871, 309 Tl. 271. 
(2) A shot firer in a coal mine select- 
ed by the miners, who are members 
of a union and from whose compen- 
sation per ton a small amount is de- 
ducted and paid over to the union, 
which pays the shot firer, is an em- 


ployee of the mine operator, and as. 


such entitled to compensation. In 
re Duncan, 127 N.E. 289, 73 Ind.App. 
270; Bidwell,.Coak Co. ‘v. Davidson, 
Acer ae 592, 187 Iowa 809, 8 A.L.R. 
1058. 


Direct payment by employer as af- 
fecting question as to independent 
contractor see infra § 202. 


69. See statutory provisions; and 
Stith Coal Co. v. Alvis, 141 So. 663, 
224 Ala. 603, 604 (where the court 
said: “It seems that under the pres- 
ent act the relationship exists when 
one employs another to perform a 
service for hire and to whom the em- 
ployer directly pays wages or com- 
pensation’’). 


70. Brown v. St. Vincent’s Hospi- 
tal, 226 N.Y.S. 317, 222 App.Div. 402. 


[a] Thus a hospital is not liable, 
as employer, to a nurse supplied by 
a registry, although “it is true that 
the pay of the claimant was delivered 
to him by an official of the hospital. 
This was only a matter of conven- 
jence to the employer, who reimburs- 
ed the hospital without profit for the 
money so advanced.’’ Brown v. St. 


Vincent’s Hospital, 226 N.Y.S. 317, 
321, 222 App.Div. 402. 
71. Marvil v. Elliott, 165 A. 822, 


164 Md. 659; Neitzke v. Kraft, 242 
N.W. 168, 208 Wis. 301 [foll Kraft v. 
Industrial Commission, 242 N.W. 165, 
208 Wis. 305]; Johnson vy. Wisconsin 
Lumber & Supply Co., 234 N.W. 506, 
203 Wis. 304, 72 A.L.R. 1279. 


72. Colo.—De Beque Producers’ 
Ass’n y. Industrial Commission of 
Colorado, 262 P. 1019, 83 Colo. 158. 


La.—Plick vy. Toye Bros. Auto & 
Taxicab Co., 127 So. 59, 13 La.App. 
525. 


Minn.—Angell v. White Eagle Oil & 
ee Co., 210 N.W. 1004, 169 Minn. 


N.D.—State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. 


Pa.—McCarthy v. Dunlevy-Frank- 
lin Co., 121 R. 409, 277 Pa. 467. 


Utah.—Rockefeller vv. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. 


But see Johnston v. Smith, 243 N. 
W. 894, 895, 123 Neb. 716 (where the 


[§ 169 


statute provides otherwise ;*® further, the relation is 
not necessarily created between the employee and 
the party through whom the compensation is paid to 
him.7° An agreed rate of wages is not necessary ;‘* 
thus the fact that compensation for services is in 
the form of a commission does not determine that 
the receiver is not an employee under the act;*” and 
the fact that the compensation is determinable with 
reference to a quantitative standard has been held but 
evidentiary,’* with probative value according to oth- 
Payment may be by time,*® as by 


court cited among indications that a 
claimant was not an employee the 
fact that he undertook “‘to obtain con- 
tracts for advertising for no other 
remuneration than a percentage of 
the gross amount of the contract’); 
Bates-Smith v. General Motor Cab 
Co., [1911] A.C. 188, 4 B.W.C.C. 249 
[dism appeal 3 B.W.C.C. 500] (hold- 
ing that a taxicab driver working for 
a percentage of receipts is not with- 
in the compensation acts); Doggett 
v. Waterloo Taxi-Cab Co., [1910] 2 


‘K.B. 336, 3 B.W.C.C. 371, 376 (where 


the court, likewise holding a taxicab 
driver working for a percentage not 
to be within the act, said: “The driv- 
er... is .not. paid anything -as 
wages. He is accountable to the pro- 
prietor for 75 per cent. of the takings, 
his own remuneration being a sum 
equal to 25 per cent. of the takings. 
This mode of remuneration tends 
against, and not in favor of, the view 
that he is a servant”). 


[a] Commission as equivalent to 
wages.—“Payment by commission is 
the equivalent of the payment of 
wages, provided there is a contract 
of hire. Any other holding would ex- 
clude from the benefits of the Com- 
pensation Acts the hundreds of em- 
ployees who work on a commission 
basis, as, for example, commercial 
travelers who are paid a commission 
on their sales in lieu of wages.” An- 
gell v. White Eagle Oil & Refining 
ore 210 N.W. 1004, 1005, 169 Minn. - 


[b] Rule applied to: (1) Agent 
and salesman. Angell v. White Ea- 
gle Oil & Refining Co., 210 N.W. 1004, 
169 Minn. 183. (2) Salesman. Mc- 
Carthy v. Dunlewy-Franklin Co., 121 
AS 409; “277° Pa, - 467. (3). Taxicab 
driver. Plick v. Toye Bros. Auto & 
Taxicab Co., 127 So. 59, 13: La.App. 
525; Rockefeller v. Industrial Com- 
pe gon of Utah, 197 P, 1038, 58: Utah 
24, 


73. Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 38 S.W.(2d) 414 
[aff (Civ.App.) 271 S.W. 929]. 


74. Maryland Casualty Co. v. Kent, 
supra. 


75. San Bernardino County  v. 
State Industrial Accident Commis- 
sion, (Cal.) 20 P.(2d) 673; La Fran- 
chi yv. Industrial Accident Commis- 
sion, 3 P.(2d) 305, 213 Cal. 675 [rev 
(App.) 298 P. 44]; Hillen v. Indus- 
trial Accident Commission, 250 P. 570, 
199 Cal. 577; Johnson y. Department 
of Industrial Relations, Division of 
Industrial Accidents & Safety, 281 P. 
440, 101 .Cal.App. 1; New York In- 
demnity Co. v. Industrial Commission 
of California, 252 P. 775, 80 Cal.App. 
713; McKinstry v. Guy Coal Co,, 225 
Pw 748; 116 Kane 192) 38. "ACE Re 837s 
State v. Hughes Oil Co., 226 N.W. 
586, 58 N.D. 581; Western Paving Co. 
v. State Industrial Commission, 284 
P. 304, 141 Okl. 140. 


Yor later casos, developments and changes in the law see Annotations, sanie title and section number, 


§§ 169-171] 


the day,** week,’* or month,7® or by the piece’® or 
load,®° by quantity,®! or by any other standard*? to 
which the parties expressly or impliedly assent ;%* 
and compensation may be in things other than mon- 
ey,®* such as any property of value,’® living and 
housing accommodations,®® uniforms,®? labor,*® or 
a return of services.§® 


Daily payment.®® The fact that a person is paid 
every evening does not necessarily indicate that he 
is not an employee.*? 


[§ 170] (6) Employer’s Business.°? The nature 
of the employer’s trade, business, or occupation has 
been held to govern in determining whether the re- 
lation of employer and employee exists under a com- 
pensation act.°* 


[§ 171] (7) Other Tests and Factors. In addi- 
tion to the tests more frequently applied to determine 
whether the relation of employer and employee ex- 
ists, under a workmen’s compensation act,°* other 
tests and factors have been applied.®® 
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the alleged employer would be liable to third per- 
sons for misconduct of the alleged employee.®” 


. 


Distance from master. One may be a servant al- 
though far away from the master.°° 


Personal service.°® The absence of a requirement 
that a worker render the service personally has been 
cited as showing that he is not an employee.* 


Existence of, and presence on, pay roll.2 One may 
be an employee, under an act, even though not on the 
employer’s pay roll,? and even though no pay roll is 
kept;* but the fact of inclusion in the pay roll has 
been cited as an indication of the relation of employ- 
er and employee.® 


Payment of expenses; supplying of equipment.®. 
The fact that a person is responsible for all the ex- 
penses of his travel is to be considered in determining 
whether the relation of employer and employee ex- 
ists,7 but has been held a, circumstance only,® al- 
though other authority cites payment of his own ex- 


Liability of employer to third persons.°® 
of the relation of employer and employee is whether 


76. Hillen v. Industrial Accident 
Commission, 250 P. 570, 199 Cal. 577; 
New York Indemnity Co. v. Industrial 
Accident Commission of California, 
252 P. 775, 80 Cal.App. 713; Thomp- 
son v. Bradford Motor ‘Freight Line, 
(La.App.) 148 So. 79. 


77. Thompson vy. 
Freight Line, supra. 


78. Thompson y. Bradford Motor 
Freight Line, supra. 


79. Ariz.—Ocean Accident & Guar- 
antee Corporation y. Kennison, 26 P. 
(2d) 113. 


Cail.—San Bernardino County. v. 
State Industrial Accident Commis- 
sion, 20 P.(2d) 673; La Franchi v. 
Industrial Accident Commission, ae Es 
(2a) 305, 213 Cal. 675 [rev (App.) 298 
P. 44]; ‘Hillen v. Industrial Accident 
Commission, 250 P. 570, 199 Cal. 577; 
Johnson vy. Department of Industrial 
Relations, Division of Industrial Ac- 
cidents & Safety, 281 P. 440, 101 Cal. 
App. 1; New York Indemnity Colin. 
Industrial Accident Commission of 
California, 252 P. 775, 80 Cal.App. 713. 


Kan.—McKinstry vy. Guy Coal Co., 
225 P. 748, 116 Kan. 192, 38 A.L.R: 
837. 


La.—Gilyard vy. O’Reilly, 4 La.App. 
498. See Jones v. Landry, 122 So. 
913, 10 La.App. 740. 


N.D.—State v. Hughes Oil Co. 
N.W, 586, 58 N.D. 581. 


Que.—Laurentian Granite Co. v. 
Hendry, 26 Que.K.B. 194. 


80. Zarns v. Swanville Stock Ship- 
ping Ass’n, 225 N.W. 448, 177 Minn. 
462. 


Bradford Motor 
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81. San Bernardino County  v. 
State Industrial Accident Commis- 
sion, (Cal.) 20 P.(2d) 673; Hillen v. 
Industrial Accident Commission, 250 
P. 570, 199 Cal. 577; Johnson v. De- 
partment of Industrial Relations, Di- 
vision of Industrial Accidents & Safe- 
ty, 281 P. 440, 101 Cal.App. 1; Mc- 
Kinstry v. Guy Coal Co., 225 i 743, 
116 Kan. 192, 38 A.L.R. 837. 


g2. San Bernardino County v. 
State Industrial Accident Commis- 
sion, (Cal.) 20 P.(2d) 673; La Fran- 
chi v. Industrial Accident Commis- 
sion, 3 P.(2d) 305, 213 Cal. 675 [rev 
(App.) 298 BP. 44]; Hillen v. Indus- 


A test 


trial Accident Commission, 250 P. 570,{ School Dist., 


199 Cal. 577; Johnson v. Department 
of Industrial Relations, Division of 
Industrial Accidents and Safety, 281 
P. 440, 101 Cal.App. 1; New York In- 
demnity €o. v. Industrial Accident 


Commission of California, 252 P. 775, 
80 Cal.App. 718. 
83.' State v. a Oil Co., 226 


N.W. 586, 58 N-D. 581 


84, Gabel v. Thausttal Accident 
Commission of State of California, 
256 P. 564, 88 Cal.App. 122; Smith. v. 
venee 129 A. 50, 102 Conn, 471, 43 A. 

TAR. 19525 Larson — v. Independent 
School Dist. No. 11J of King Hill, 
(idaho) 22 P.(2d) 299; Bernstein v. 
Beth Israel Hospital, 140 N.E. 694, 
236 N.Y. 268, 30 A.L.R. 598. 


85. Gabel v. Industrial Accident 
Commission of State of California, 
256 P. 564, 83 Cal.App. 122 


86. Larson v. Independent School 
Dist. No. 11J of King Hill, (Idaho) -22 
P.(2d) 299; Bernstein.y. Beth Israel 
Hospital, 140 N.E. 694, 236 N.Y. 268, 
30 A.L.R. 598: - 


87. Bernstein v. Beth Israel Hos- 
pital, supra. 


88. Smith v.' Jones, 129 A. 50, 102 
Conn., 471, .48 A.L,R. 952. 


89. Gabel v. Industrial Accident 
Commission of State of California, 
256 P. 564, 83 Cal.App. 122; Smith v. 
Jones, 129 A. 50, 102 Conn. 471,. 43 
AVI R. 952; 


90. Time of payment as affecting 
Fernedeaprts contractorship see infra 


91. Hinds v. Department of Labor 
and Industries of State of Washing- 
ton, 272 P. 734, 150 Wash. 230, 62 A, 
L.R. 225. 


92. As affecting question as to in- 
dependent contractor see infra § 206. 


Employment in trade or business of 
employer see infra § 180. 


93. Charity Hospital of Louisiana 
v. Morgan (La.App.) 143 So. 508. 


94 See supra §§ 163-170. _ 
95. See cases infra this section. 


96. As affecting question as to in- 
dependent contractor see infra § 206. 


°97. Arthur v. Marble Rock Consol. 


‘consent of defendant.” 


penses by an alleged employee as indicating that he 
is not an employee.® 


Likewise the fact that he trav- 


228 N.W. 70, 209 Iowa 
280, 66 A.L.R.' 718; .Norton v.. Day 
Coal Co., 180 N.W. 905, 192 Iowa 1603- 
Clark’s Case, 126 A. 18, 124 Me. 47; 
Holbrook v. Olympia Hotel Co., 166 N. 
W. 876, 200 Mich. 597. r 


98. sho P AUN AY Case (Mass.) 186 
NEE 231, 


Distdacs as affecting question as to 
padepensent conhencror see infra § 
{ 


99. As aitectlne question as to in- 
dependent contractor see infra § 192. 


1. Christensen v; Protector Sales 
‘Co., 181 N.W. 146, 105 Neb. 389 


2. Inclusion’ in pay roll as Nroctings 
question as to independent eonirecron, 
see infra '§ 204. 


3. Marshall Field & Co. v. Indus- 
trial Commission of Illinois, 120 N.B. 
'773, 285 I1).:3335 Kilpatrick v. Trian= 
gle Drilling Co., (La.App.) 146 So. 
758; In re McAllister, 118 N.E. 326, 
229 Mass. 193. 


[a] Illustration. — The employer 
“filed in evidence pay rolls and checks 
showing UaAU eee [plaintiff’s 
son] alone was carried on its records 
as an employee.. The checks were 
made payable to the younger man. 
The method of defendant in making 
up its pay ‘rolls cannot affect the 
rights of plaintiff, who, the record 
shows, was principally ‘employed to 
do this work, and who shared it with 
his son, with,the full knowledge and 
Kilpatrick v. 
Triangle Drilling Co., (La.App.) 146 
So. 758, 759. 


4 Farrin vy. State Industrial Ace. 
Commission, 205 P. 984, 104 Or. 452. 


5. Kirby Lumber Co. v. McGilber- 
ry; (Tex.Civ.App.) 205 S.W. 835. 


6. Furnishing of equipment as af- 
fecting question as to independent 
contractor see infra § 196. 


Payment of expenses as affecting 
question as to independent contractor 
see infra § 198. 


7. New Amsterdam Casualty Co. 
Mee Mak: 118 S.E. 786, 30 Ga.App. 


8 New MO RRES OAT Casualty Co. v. 
Sumrell, supra 


9. Sohne v. Smith 243 N.W. 894, 
123 ve 716; Christensen v. Protec- 
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els in his own automobile is to be considered,'® but 

_is also a circumstance only;'! more generally, the 
fact that he is to furnish some of the appliances for 
accomplishing the results intended has been held but 
evidentiary,12 with probative value according to oth- 
er elements,!*® and not at all conclusive of a relation 
foreign to that of employer and employee.'* The 
fact that a boy scout is to be relieved of expense 
while attending a camp does not, of itself, make him 
a workman or employee;?® and a salesman may be 
other than an employee even though he is given sup- 
plies with which to write the contracts.*® 


_ Specified quantity of sales.*” The absence of ob- 
ligation on a salesman to take orders for any spec- 
ified quantity of his alleged employer’s goods has 
been cited as indicating that he is not an employee.** 


Opinion of employer or officers; fact of insuring. 
Testimony by the officers of a company alleged to 
be an employer that there was an employment is not 
necessarily controlling;!® and the employer’s testi- 
mony that claimant was not an employee has been 
held to be to a considerable extent a conclusion of 
the witness.2° Likewise the fact that an alleged 
employer has taken out compensation insurance can 
have no effect to modify the result of the facts which 
would otherwise fix the actual relationship.?? 
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Giving of information to a seeker of employment 
as to wages and the terms and conditions thereof is 
insufficient to establish the relation in the absence 
of proof that he applied to the hiring authority or 
entered upon service.” 


Possible beneficial interest which a debtor might 
have in a corporation to which he turned over his 
property after a conference with his creditors is no 
bar to his being an employee of the corporation.?* 


Plan of work. The particular plan of the work 
has been said to be often significant,?* although not 
necessarily controlling.?® 


Failure to perform properly. Liability for wrong- 
ful failure to perform the work properly has been 
said to be often significant,?® although not necessari- 
ly controlling.?? s 


Working foreman. A workman does not lose his 
status as such when he is placed at the head of his 


fellow workers as foreman, but continues to work 
himself.?* 


[$172] 4d. Contractual Relation?®*—(1) In Gener- 
“al. Since the relation of employer and employee, un- 
der a workmen’s compensation act, is contractual in 
character,®® that a person may be an employee un- 
der such an act, a contractual relation is required,** 


tor Sales Co., 181 N.W. 146, 105 Neb. 
389. 


10. New 
v. Sumrell, 
682. 


11. New 
vy. Sumrell, 


12. Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 3 S,W.(2d) 414 
[aff (Civ.App.) 271 S.W. 929]. 


13. Maryland Casualty Co. v. Kent, 
supra. ~ 


14, 
supra. 


15. Stiles v. Des Moines Council, 
Boy Scouts of America, 229 N.W. 841, 
209 Iowa 1235. 


16. Johnston v. Smith, 243 N.W. 
894, 123 Neb. 716. 


17. Quantity of work as affecting 
-question as to independent contrac- 
tor see infra § 199. 


18. Christensen v. Protector Sales 
Co., 181 N.W. 146, 105 Neb. 389. 


19. Brewer v. Department of La- 
bor and Industries, 254 P. 831, 143 
Wash, 49. 


[a] Reason for rule—‘That was 
the conclusion of the witnesses as to 
the effect of what had been done or 
their opinion as to the legal effect.” 
Brewer v. Department of Labor and 
Industries, 254 P. 831, 833, 143 Wash. 
49. 


20. Hinds v. Department of Labor 
and Industries of State of Washing- 
ton, 272 P. 734, 150 Wash. 230, 62 A. 
L.R. 225. 


21. Stiles v. Des Moines Council, 
Boy Scouts of America, 229 N.W. 841, 
2309 Iowa 1235. Barnes v. Thomas A. 
Myers & Co., 161 A. 279, 168 A. 206 
(where the court said: “The insur- 
ance could not be interpreted as more 
than cautionary; and, even if it could 
be taken as an admission of legal lia- 
bility, it would not be binding, once 
the question has come before the 
court’). 


Amsterdam Casualty Co. 
118 S.E. 786, 30 Ga.App. 


Amsterdam Casualty Co. 
supra. 


Maryland Casualty Co. v. Kent, 


[a] Rule applied to a he scout 
council alleged to be the employer of 
a boy scout. Stiles v. Des Moines 
Council, Boy Scouts of America, 229 
N.W. 841, 209 Iowa 1235. 


Insurance obtained as affecting em- 
ployments within act see supra § 74. 


22. California Highway Commis- 
sion of Department of Engineering of 
State of California v. Industrial Ac- 
cident Commission of State of Califor- 
nia, 181 P. 112, 40 Cal.App. 465. 


Beginning work see infra § 175. 


23. Manning v. Woodland Tobacco 
Co., 155 A. 61, 113 Conn. 282. 


24. Johnston v. Smith, 243 
894, 123 Neb. 716. 


N.W. 


25. Johnston v. Smith, supra. 

26. Johnston v. Smith, supra. 

27. Johnston v. Smith, supra. 

23. Foucher v. Morache, 46 Que. 
Super. 498, - 

29. Cross references: 


Contracts of employment generally 
see Master and Servant §§ 10-27. 


Contractual character of right to, and 
liability for, compensation see su- 
pra § 13. 


Requirement as to: 
Minor employee see infra § 224. 
Public officers or employees see in- 
fra § 250 
Sufficiency of evidence to show con- 
tract see infra § 919. 


30. Ind.—In re Moore, 
N.E. 219; McDowell v. Duer, 133 N 
BE. 839, 78 Ind.App. 440; Rogers v. 
Rogers, 122 N.E. 778, 70 Ind.App. 659. 


Minn.—Ledoux vy. Joncas, 204 N.W. 
635, 163 Minn. 498; Arterburn v. Red- 
wood County, 191 N.W. 924, 154 Minn. 
506. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35. 


Mont.—Wirta v. North Butte Min- 


(App.) 187 


ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


N. ¥.—Ferro v. Leopold Sinsheimer 
Estate, 176 N.E. 817, 256 N.Y. 398; 
Cameron v. Ellis Const. Co., 169 N. E. 
622, 252 N.Y. 394 [remittitur am 171 
N.E. 782, 253 N.Y. 559Sand foll Matter 
of Arnink, 247 N.Y.S. 885, 887, 232 
App.Div. 713; Copeland v. Foundation 
Cos, VER INGE: 1'435.<256) Nove ro 685 
Skeels v. Paul Smith’s Hotel Co., 185 
N.Y.S. 665, 195 App.Div. 39. 


Okl.—Magnolia Petroleum Co. v. 
McNeill, 21 P.(2d) 45, 163 Okl. 104; 
Southwestern Bridge & Culvert Co. v. 
Sullenger, 20 P.(2d) 891, 163 Okl. 68; 
El Reno Broom Co. yv. Roberts, 281 P. 
273, 188 Okl. 235; Hamilton v. Ran- 
dall, 276 P. 705, 186 Okl. 170; Moore 
& Gleason v. Taylor, 223 P. 611, 97 
Okl. 193; Hogan v. State Industrial 
Commission, 207 P. 303, 86 Okl. 161. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Boudreaux, (Commn.App.) 231 S.W. 
756 [rev (Civ.App.) 213 S.W. 674]. 


W.Va.—Foughty v. Ott, 92 S.E. 143, 
80 W.Va. 88; Gooding v. Ott, 87 S.E. 
862, 77 W.Va. 487, L.R.A.1916D, 637. 


Wis.—Spodick v. Nash Motor Co., 
232 N.W. 870. 


31. Conn.—McDonald v. City of 
New Haven, 109 A. 176, 94 Conn. 403, 
10 A.L.R. 193. 


Del.—Widdoes v. Laub, 129 A. 344, 
33 Del. 4. 


Mass.—In re Humphrey, 116 N.E. 
412, 227 Mass. 166, L.R.A.1918F, 193. 


Mich.—Vaivida v. City of Grand 
Rapids, 249 N.W. 826, 264 Mich. 204. 


N. J.—Maurello v. Maurello, 161 A. 
844, 10 N.J.Misc. 950. 


N. Y.—Ferro v. Beopold Sinsheimer 
Hstate, 176 N.E. 817, 256 N.Y. 398; 
Skeels vy. Paul Smith’s Hotel Co., 185 
N.Y.S. 665, 195 App.Div. 39. 


Va.—Mann v. City of Lynchburg, 
106 S.E. 371, 129 Va. 453. 

Wash.—Hillestad v. Industrial Ins. 
Comm’n, 142 P. 913, 80 Wash. 426, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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as well'as an act of hiring,?? or one party must be 
Thus it is essential 


in the service of the. other.?3 


Ann.Cas1916B 789. 
And see cases infra notes 34-36. 


But see Illinois Publishing & Print- 
ing Co. v. Industrial Commission, 132 
N.E. 511, 513, 299 Ill. 18 (holding that 
“the present compulsory law is bas- 
ed squarely upon the police power of 
the state and does not de- 
pend in any way upon the contractual 
relation of master and servant’). 


32. Pacific Indemnity Co. v. Indus- 
trial Accident Commission, 288 P. 129, 
105 Cal.App. 535; Skeels v. Paul 
Smith’s Hotel Co., 185 N.Y.S. 665, 195 
App.Div. 39. 


{a] Facts held to show no hiring. 
—Pacific Indemnity Co. v. Industrial 
Accident Commission, 288 P. 129, 105 
Cal.App. 535 (no hiring by an automo- 
bile dealer of a distributor’s salesman, 
who undertook to drive him to his 
home). 


33. Acme Window Cleaning Co. 
Industrial Commission, 186 N.E. 482, 


352 Ill. 645; Thompson v. Industrial 
Commission, 184 N.E. 6338, 351 dil. 
6. 


34. Cal.—Gabel v. Industrial Ac- 
cident Commission of State of Cal- 
ifornia, 256 P. 564, 83 Cal.App. 122; 
Kirkpatrick v. Industrial Accident 


Commission, 161 P. 274, 31 Cal.App. 


668. 


Conn.—Smith v. Jones, 129 A. 50, 
102 Conn. 471, 43 A.L.R. 952; McDon- 
ald v. City of. New Haven, 109 A. 176, 
94 Conn. 403, 10 A.L.R. 193; Sibley 
v. State, 96 A. 161, 89 Conn. 682, L.R. 
A.1916C 1087. 


Ill.—Acme Window Cleaning Co. v. 
Industrial Commission, 186 N.E. 482, 
352 Ill. 645; Thompson v. Industrial 
Commission, 184 N.E. 633, 351 111.:356. 


Ind.—In re Moore, (App.) 187 _N.E. 
219; Board of Com’rs of Wells Coun- 
ty v. Merritt, 143 N.-E, 711, 81 Ind. 
App. 488; McDowell v. Duer, 133 N. 
EF. 839, 78 Ind.App. 440; Nissen 
Transfer & Storage Co. v. Miller, 125 
N.E. 652, 72 Ind.App. 261; Rogers v. 
Rogers, 122 N.E. 778, 70 Ind.App. 659. 


La.—Rooney v. Overseas Ry., 136 
So. 486, 173 La. 183 [setting aside 134 
So. 765, 17 La.App. 205]. 


Mass.—Cameron v. State Theatre 
Co., 152 N.E. 880, 256 Mass. 466; In 
re Humphrey, 116 N.E. 412, 227 Mass. 
166, L.R.A.1918F 193; In re Cox, 114 
N.E. 281, 225 Mass. 220. 


Mich.—Blust v. Sisters of Mercy, 
239 N.W. 401, 256 Mich. 1. 


N. J.—Rongo v. R. Waddington & 
Sons, 94 A. 408, 87 N.J.Law 395; Mau- 
rello v. Maurello, 161 A. 844, 10 N.J. 
Misc. 950. 


N. Y.—Hall v. Salvation Army, 184 
N.E. 691, 261 N.Y. 110; Doran v. New 
York City Interborough Ry. Co., 147 
N.E. 62, 239 N.Y. 448; Meo v. Bloom- 
garden, 261 N.Y.S. 279, 237 App.Div. 
325 [dism 186 N.E. 207, 262 N.Y. 72]; 
Renouf v. New York Cent. R. Co., 240 
N.Y.S. 720, 229 App.Div. 58 [rev on 
other grounds 173 N.E. 218, 254 N.Y. 
349]; Brown v. St. Vincent’s Hos- 
pital, 226 N.Y.S. 317, 222 App.Div. 402; 
Hines v. Henry I. Stetler, Inc., 188 
N.Y.S. 73, 196 App.Div. 622; Skeels v. 
Paul Smith’s Hotel Co., 185 N.Y.S. 665, 
195 App.Div. 39; Brassard v. Dela- 
ware & H. Co., 175 N.Y.S. 359, 186 
App.Div. 647; Kackel y. Serviss, 167 
N.Y.S. 348, 180 App.Div. 54. 


Ohio.—Industrial Commission of 
Ohio v. Bateman, 185 N.E. 50, 126 Ohio 
St. 279; Conrad v. Youghiogheny 
& Ohio Coal Co., 140 N.E. 482, 107 Ohio 
Sta38,, 26 A.L.R. 1288;  Industriaj 


‘Commission of Utah, 


|v. Gibbons, 6 B.-W.C.C 
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Commission of Ohio v. pone cee 182 
N.E. 608, 43 Ohio App. 20. 


Okl.—Magnolia Petroleum Co. v. 
McNeill, 21 P.(2d) 45, 163 Okl. 104; 
Southwestern Bridge & Culvert Co. v. 
Sullenger, 20 P.(2d) 891, 163 Okl. 68; 
Southland Cotton Oil Co! v. Renshaw, 
299 P.' 425, 148 Okl. 107; | El Reno 
Broom Co. v. Roberts, 281 P. 273, 138 
Okl. 235; Hamilton v. Randall, 276 P. 
705, 136 ’Ok1. 170; Moore & Gleason v. 
Taylor, 223 P. 611, 97 Okl. 193; Harris 
vy. Oklahoma Natural Gas Co., 216 P. 
116, 91 Okl. 39; Hogan v. State Indus- 
trial Commission, 207 P. 303, 86 Okl. 
161. 


Or.—Smith v. State Industrial Ac- 
cident Commission, 28 P.(2d) 904 [aff 
25 P.(2d) 1119]; Vient v. State Indus- 
trial Accident Commission, 262 P. 250, 
123 Or. 334; Wells v. Clark & Wilson 
Lumber Co., 235 P. 288, 114 Or., 297; 
Landberg vy. State Industrial: Accident 
Commission, 215 P. 594, 107 Or. 498; 
Streby v. State Industrial Accident 
Commission, 215 P. 586, 107 Or. 314; 
Anderson vy. State Industrial Accident 
Commission, 215 P. 582, 107 Or. 304. 


Pa.—Reitmyer v. Coxe Bros. & Co., 
107 A. 789, 264 Pa. 372; Lehman y. 
Commissioners of Northumberland 
Co., 87 Pa.Super. 440. 


Tenn.—Cornett v. City of Chatta- 
nooga, 56 S.W.(2d) 742, 165 Tenn. 563. 


Tex.—Texas Employers” Ins. Ass’n 
v. Tabor, (Commn.App.) 283 S.W. 779 
Laff (Civ.App.) 274 S.W. 309]; Texas 
Indemnity Ins. Co. v. Nobles, (Civ. 
App.) 1 S.W.(2d) 451 [reformed on 
other grounds (Commn.App.) 12 S.W. 
(2d) 199, vacated (Commn.App.) 24 
S.W.(2d) 367]; Tilling v. Indemnity 
Ins. Co. of North America, (Civ.App.) 
283 S.W. 565; Kirby Lumber Co. v. 
McGilberry, (Civ. App.) 205 S.W. 835. 


Utah.—Rockefeller vy. . Industrial 
LOGIE! 1033) 
58 Utah 124. 


Va.—Humphries vy. Boxley Bros. 
Coe rey §-E. 890, 146 Va. 91, 49 A.L. 


Wash,—Wabnec y. Clemons Logging 
Co., 263 P. 592, 146 Wash. 469; Brewer 
Vv. Department ef Labor & Industries, 
254 PRP. 831, 143 Wash. 49; Hillestad 
v. State Industrial Ins. Commn., 141 
ae 80 Wash. 426, Ann.Cas.1916B 


Wis.—Neitzke v. Kraft, 242 N.W. 
163, 208 Wis. 301 [foll Kraft v. Indus- 
trial Commission, 242 N.W. 165, 208 
Wis. 305]; National Film Service Vv. 
Industrial Commission, 238 N.W. 904, 
206 Wis. eo 80 A.L.R. 519; Milwaukee 
Toy Co. . Industrial Commission, 234 
N.W. 743, 203 Wis. 493; Spodick Vv. 
Nash Motor COL mass, N.W. 870, 203 
Wis. 211. 


Eng.—Smith vy. General Motor Cab 
Co., [1911] A. C..188, 4 BOW.C.C. 249; 
Kemp v. Lewis, [1914] 3 K.B. 543, q 
B.W.C.C. 422; Richards v. Wrexham, 
etc., Collieries, [1914] 2 K.B. 497. 
Doggett v. Waterloo Taxi-Cab Gor; 
[LOLOINZE RB e836; ob wv G. C3 is 
Walker v. Crystal Palace Football 
Club, [1910] 1 K.B. 87, 3 B.W.C.C. 53, 
Ann.Cas.1913C 25 and note; Porton 
v. Central (Unemployed) Body for 
London, [1909] 1 K.B. 178, 2 B.W.C.C. 
296; Simpson v. Ebbu Vale Steel, etc., 


€o.,. [1905] 1 K.B. 453, 7 W.C.C. 101; 
Liscoe v. Henry, [1926] 1 il is Sa Bs Ty 
Crowley v. Limerick County, [1923] 


2 Ir. 178; Hughes v. Quinn, [1917] 2 
Ir. 442; Ryan v. Limerick Rural Dis- 
trict Council, 13 B.W.C.C. 556; Rich- 
ards v. Pitt, 8 B.W.G.C. 525; Bobbey 
v. Crosbie, 8 B.W.C.C. 236 [rev on 
other grounds 85 L.J.K.B. 239]; Pears 
722: Lewis vy. 
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contract or agreement of: employ- 


ment, hire, or service,®* and the element of such 


Stanbridge, 6 B.W.C.C. 568; Bates- 
Smith v. General Motor Cab Co., 3 B. 
W.CG.C. 500; Boon y. Quance, 3 B.W. 
CGI 106% ‘McClelland Vs Toda, 22B: 
W.C.C. 472; Murphy. v. Ennisworthy 
Bad.. of) Guardians, §2) BW.C:C.\) 290); 
Boswell v. Gilbert, 2 B.W.C.C. 251; 
Spiers v. Eldersiie S. S. Co., 2 B.W. 
c.c. 205; Burns :v. Manchester, etc., 
Mission, 1 B.W.C.C. 305; Watson v. 
Government Instructional Centre, 97 
L.J.K.B. 596, [1929] W.C.&I. > 265; 
Wray v. Taylor, 109 L.T:Rep.N.S. 120; 
Macgillivray v. Northern Counties 
Inst. for Blind, 48 Sc.L.Rep. 811,:°4 
B.W.C.C. 429; Dow: v. McNeill, [1925] 
Sc.Sess.Cas. 50, [1925] W.C.&I. 32; 
Williams v. South Wales, etc., Foot-8 
ball Assoe., 57 Sol.J. 228. 


Que.—Wilston vy. Grand Trunk R. 
Co., 47 Que.Super. 67; Cooney . v. 
Morel, 20 Dom.L.R. 656, 45 Que.Super. 
458; Boutin v. Corona Rubber Co., 41 
Que.Super. 519, 4 Dom.L.R. 640. ; 


Austr.—Corcoran v. Great Fingall 
G. M. Co., Ltd., 9 West.Austr.L.R. 192. 


“The strictly legal relation of mas- 
ter and servant rests wholly upon 
contract.” Spodick v. Nash Motor 


Co., 232 N.W. 870, 871, 203 Wis. 211. 


“The law in its tenor and terms 
contemplates that the relation be- 
tween employer and employee shall 
possess some element of certainty. 
It implies, if indeed it does not liter- 
ally provide, that there shall be an 
actual contractual relation between 
the parties—that is, an agreement to 
labor for an agreed wage or compen- 
sation.” Hillestad v. State Industrial 
Ins. Commn., 141 P. 913, 80 Wash. 426, 
429, Ann.Cas.1916B 739. 


[a] No different rule as to con- 
tract under compensation law.—‘‘The 
existence of the fact of a contract is 
essential to the operation of the 
Workmen’s Compensation Law . 
it deals only with a specified body of 
workers, and no attempt is made,'so 
far as we can discover, to make a dif- 
ferent rule for determining what is a 
contract of employment. between per- 
sons within or without the special 
groups.” Kackel vy. Serviss, 167 N.Y. 
S. 348, 350, 180 App.Div. 54. 


[b] “A ‘contract of hire’ means. & 
contract for personal services, as is 
indicated by the fact that the basis 
of compensation provided by the’ act 
is the amount of wages earned.” 
Press Pub. Co. v. Industrial Accident 
Commission of California, 210 P. 820, 
822, 190 Cal. 114. : To same effect 
Western Indemn. Co. v. Pillsbury, 189 
P. 721, 723, 172 Cal. 807. 


{[c] Employment as Lonteaseen 
‘“Kmployment under the Compensa- 
tion Act, when elective and not com- 
pulsory, and voluntarily entered into, 
is a contract of employment to be 
treated as all other contracts. Such 


contracts are valid, and are binding 


upon the parties for injuries or death 
sustained within the contract of em- 
ployment. . - The entering into 
the employment of the defendant 
company by the deceased, under the 
law as it then existed in West Vir- 
ginia, constituted a contract between 
employer and employee.” Madonna 
v. Wheeling Steel Corporation, 28 F. 
(2d) 710, 711 [cert den 49 S.Ct. .252, 
279 U.S. 838, 73 L.Ed. 985]. To same 
effect Gooding v. Ott, 87 S.E. 862, 864, 
717 W.Va. 487. 


[ad] Consideration.—The. fact that 
the purchaser was bound, under a 
mortgage securing an automobile 
purchased by him, to reimburse the 
seller for expenses in retaking pos- 
session if the purchaser defaulted, 
does .not: prevent a contract of hire 
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a contract is contained in the definitions of “em- 
ployer” or “employee” in a number of the acts.*° 


from arising for lack of consideration, 
under an agreement whereby the sell- 
er was to pay the purchaser for his 
services in returning the automobile 
to the seller, since the purchaser was 
not obligated, under the mortgage, to 
perform that service. (Civ. App. 
1925) Texas Employers’ Ins. Ass’n v. 
Tabor, (Tex.Civ.App.) 274 S.W. 309 
[aff (Commn.App.) 283 S.W. 779]. 


[e] Sending of applicant by em- 
ployment agency.—(1) An employ- 
ment slip issued by an employment 
agency does not constitute a contract 
of employment between the recipient 
thereof and the prospective employer 
mamed therein. Brewer vy. Depart- 
ment of Labor and Industries, 254 P. 
831, 143 Wash. 49. (2) “Up to the 
time the applicant reaches the prem- 
ises and either agrées with the per- 
son authorized to hire labor to engage 
upon the labor for which he has made 
application to the employment agency, 
either by going to work or by any 
other act indicating that he has ac- 
cepted the situation, and there is 
some affirmative act on the part of 
the employer indicating that the ap- 
plicant is satisfactory, there is no 
contract of hiring, and the applicant 
is not employed. Up to that time the 
employer is a person seeking for an 
employee and desirous of employing 
a suitable person, and the applicant 
is merely on the premises in search 
of work. The fact that plaintiff had 
an employment ticket and was per- 
mitted to ride to the place of employ- 
ment. on defendant’s train instead of 
walking..did not- make her an em- 
ployee. . The fact that plain- 
tiff was given a free pass upon the 
logging road of defendant from Ne- 
halem Junction to its camp and head- 
quarters further back in-the timber 
did not constitute an acceptance of 
her services.” Wells v. Clark &. Wil- 
son Lumber. Co., 235 P. 283, 289, 114 
Or. 297. (3)..Beginning work see in- 
fra’ § 175, 7 ; 


[f] Requirement of physical ex- 
amination of the employee, ordinarily 
imposed ‘by the employer, may be 
waived by him. Illinois Cent.’ R. Co. 
an pnouel tea Board, 119 N.E. 920, 284 
Thy 267%: i Bi 


[g] Facts held to show contract. 
—Stith Coal Go. v..Alvis, 141. So. 663, 
224 Ala. 603. (cutter and hauler of 
props, cross-ties, ete.); Carlson vy. In- 
dustrial Accident, Commission, 2 P 
(2d). 151, 213 Cal. 287 [cert den 52 S 
Ct. 199, 284 U.S.. 681, 76. L.Ed. 575] 
(agreement purporting to be a lease 
and containing a provision that the 
purported lessee should obtain work- 
men’s compensation insurance); Ga- 
pel v. Industrial Accident. Commis- 
sion of State of California, 256 P. 564, 
83 Cal.App. 122 (agreement to ex- 
change farm labor for an indefinite 
term); Smith v. Jones, 129 A. 50, 102 
Conn. 471, 438 A.L.R. 952 (mutual 
agreement between dairy farmers to 
assist each other in filling their 
silos); Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 142 S.E. 121, 
165 Ga. 667, 59 A.L.R. 719 (profes- 
sional baseball player); Cameron v. 
State Theatre Co., 152 N.E. 880, 256 
Mass. 466: (opera singer); Gove v. 
Royal Indemnity Co.,’111 N.E. 702, 223 
Mass. 187 (contract by a father for 
the employment of himself and his 
son); Spooner v. Detroit Saturday 
Night Co., 153 N.W. 657, 187 Mich. 
125, L.R.A.1916A 17; Maryland Cas- 
ualty Co. v. Kent, (Tex.Commn.App.) 
38 9.W.(2d) 414 [aff (Civ.App.) 271 S. 
W. 929) (agent of oil company); 


lIrying employees to its factory, 


|loading gravel); 
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Walker v. Crystal Palace Football 
Club, [1910] 1 K.B. 87, 3 B.W.C.C. 53, 
Ann.Cas.1913C 25 and note (profes- 
sional football player); Porton v. 
Central (Unemployed) Body for Lon- 
don, [1909] 1 K.B. 173, 2 B.W.C.C. 296 
(employee of relief _committee) ; 
Smith v. Horlock, 6 B.W.C.C. 638 
(navigator of sailing barge); Lewis 
vy. Stanbridge, 6 B.W.C.C. 568 (paper- 
hanger); Jones v. The Alice and Eli- 
za, 3 B.W.C.C. 495 (master of a_ves- 
sel); Macgillivray v. Northern Coun- 
ties Inst. for Blind, 48 Se.L.Rep. 811, 
4 B.W.C.C. 429 (blind man in the in- 
dustrial department of an institute 
for the blind receiving for his serv- 
ices, board, lodging, clothing, and five 
shillings per month in money); Starrs 
v. Gavin Paul & Sons, Ltd., [1932] W. 
C.&I. 218 (miner). 


[h] Facts held not to show con- 
tract.—In re Spencer Kellogg & Sons, 
52 F.(2a) 129 Laff sub nom. The Lin- 
seed King, 48 F.(2d) 311, and cert gr 
52 S.Ct. 126, 284 U.S. 610, 76 L.Ed. 522, 
rev on other grounds 52 S.Ct. 450, 285 
U.S. 502, 76 L.Ed. 903] (no contract 
under New Jersey act. as to men 
boarding a corporation’s launch, can 
fo) 
seek work after applying therefor 
and being told to report back); Acme 
Window Cleaning Co. v. Industrial 
Commission, 186 N.E. 482, 352 Ill. 645 
(window washer); In re Moore, (Ind. 
App.) 187 N.E.: 219 (unemployed Ja- 
borer sent by a county: employment 


;committee to work for a college with- 
rout pay); 


Board of Com’rs of Wells 
County v. Merritt, 143 N.E. 711, 81 
Ind. App. 488 (substitute for laborer 
Lee v. Kansas City 
Public Service Co., 22 P.(2d) 942, 137 
Kan. 759 (no contract of service be- 
tween a milk company and a boy who 
helped one of its drivers); Blust v. 
Sisters of Mercy, 239 N.W. 401, 256 
Mich. 1 (‘‘novitiate” in a Catholic or- 
der); Doran v. New York City Inter- 
borough Ry. Co., 147 N.E. 62, 239 N. 
Y. 448 (no contract between a motor- 
man engaged by an employment bu- 
reau maintained by a group of rail- 
roads and a railroad other than the 
one to which he .was_ assigned); 
Brown vy. St. Vincent’s Hospital, 226 
N.Y.S. 317, 222 App.Div. 402 (no.con- 
tract shown between a nurse and a 
hospital by the fact that the nurse 
prepared a body for burial at the di- 
rection of a hospital employee); 
Brassard v. Delaware & H. Co., 175 
N.Y.S. 359, 186 App.Div. 647 (appli- 
cant for work); Wells v. Clark & 
Wilson Lumber Co., 235 P. 283, 114 
Or. 297 (woman sent by an employ- 
ment agency to seek employment as 
a waitress); Kirby Lumber. Co. v. 
McGilberry, (Tex.Civ.App.) 205 S.W. 
835 [dism f w j] (timber scaler); 
Rockefeller v. Industrial Commission 
of) Utah}. 19% P...1038} 58 Utah 124 
(bailee of taxicab); Hillestad v. State 
Industrial Ins. Commn.,°141 P. 913, 
80 Wash. 426, Ann.Cas.1916B 789 (em- 
ployment of son by father); Murphy 
v. Enniscorthy Bd. of Guardians, 2 
B.W.C.C. 291 (mo contract of service 
between a dispensary doctor and the 
poor-law guardians of his district); 
Waites v. Franco-British Exhibition, 
2 B.W.C.C. 199 (lecturer explaining 
an airship at an exhibition); Burns 
vy. Manchester, etc., Mission, 1 B.W. 
c.C. 205 (worker in a labour-yard in- 
stituted by a charitable institution); 
Watson v. Government Instructional 
Centre, 97 L.J.K.B. 596, [1929] W.C.& 
J. 265 (“trainee” in a Government In- 
structional Centre); Williams vy. 
South Wales, ete., Football Assoc., 57 


| Motor Cab Co., 


[§ 172 


The contract may be implied as well as express.°° 
In other language, there must be an express con- 


Sol.J. 228 (football referee); Liscoe 
v. Henry, [1926] Ir. 137 (assistant on 
a threshing machine); Crowley _v. 
Limerick County, [1923] 2 Ir. 178 
(quarrier of stones); Hughes v. 
Quinn, [1917] 2 Ir. 442 (well-sinker) ; 


Ryan vy. Limerick Rural District 
Council, 13 B.W.C.C. 556 (rent col- 
lector); Richards v. Pitt, 8 B.W.C.C. 


525 (hop picker); Smith v. General 
Motor Cab Co., [1911] A. C. 188, 4 B. 
W.C.C. 249; Doggett v. Waterloo 
Taxi-Cab Co., [1910] 2 K.B. 336, 3 
B.W.C.C. 371; Bates-Smith vy. General 
3 B.W.C.C. 500 (ast 
three cases so holding with regard 
to taxicab drivers, working on per- 
centage). ' 


[i] Under British National Insur- 
ance Act of 1911.—(1) There is a con- 
tract of service between monitors and 
pupil teachers in national schools and 
the commissioners of national educa- 
tion in Ireland. Re Employment of 
Monitors, ete., 6 B.W.C.C. N136. (2) 
Curates or assistant curates in the 
chureh of England are not persons 
employed under a contract of service. 
In re Employment of Church of 
England Curates, [1912] 2 Ch. 5638, 6 
B.W.C.C.-N8. (3). There is, no, con- 
tract of service between poor law 
guardians and their officers under the 
Irish Poor Relief Act. Re Employ- 
ment of Poor Law Officers, 6 B.W.C.C. 
N128. (4) There is no contract of 
service in the case of resident physi- 
cians and resident surgeons, nonresi- 
dent physicians, nonresident house 
surgeons and clinical assistants, and 
the supervisors of the administration 
of aneesthetics in the Royal Infirmary 
of Edinburgh, Scottish Ins. Comrs. 
v. Royal Infirmary, 6 B.W.C.C. N120. 
(5) Ministers of the United Methodist 
Church and ministers, under proba- 
tion, of the Wesleyan Methodist 
ehurch are not employed under a con- 
tract of service. Re Employment of 
Ministers of United Methodist Church, 
6 B.W.C.C. NI. 


Employment with respect to par- 
ticular persons or classes see infra 
§§ 178-258. 


35. See statutory provisions; 
eases infra this note. 


[a] Under definition of “employee” 
in Iowa act (1) as ‘any person who 
has entered into the employment of, 
or works under contract of service 
yas for an employer,” etec., “the 
employment or work must be under a 
contract of service, and . . . the 
relation of contract for service is ex- 
cluded from the terms of the act.” 
Mallinger v. Webster City Oil Co., 
234 N.W., 254, 256, 211 Iowa 847. To 
same effect Arne v. Western Silo Co., 
242 N.W. 539, 541, 214 Iowa 511; Pace 
v. Appanoose County, 168 N.W. 916, 
184 Iowa 498. (2) “An employee 
within the meaning of this act, in or- 
der to come under this statute, must 
have a contract of service .. . 
with the employer who is sought to 
be charged with liability.” Knudson 
v. Jackson, 183 N.W. 391, 392, 191 
Iowa 947 {quot Johnson v. City of 
Albia, 212 N.W. 419, 203 Iowa 1171, 
1174]. (38) “As used in this statute, 
we do not think there is any legal 
distinction betwegh the phrases in 
Pus it [this provision]. A person 
‘who has entered the employment of 
an employer’ is ‘a person who works 
under contract of service, express or 
implied, for an employer.’” Knud- 
son y. Jackson, supra. 


86. Cal.—Zurich General Accident 
& Liability Assurance Co. vy. Indus- 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 172] 


tract or such acts as will show unequivocally that 
the parties recognize each other as master and serv- 
ant? or as employer and employee.*® 
may be implied from conduct without words;*® thus 
it may be implied by the knowledge of the employer 
‘of services performed by the employee, and his ac- 
quiescence therein,*® or by the rendition and accept- 
ance of service as a servant,* and a contract will 
arise even where the employer does not intend to en- 
ter into one, if his conduct is such as to lead claim- 
ant, acting as a reasonable man,*? or in good faith,*# 
to believe that he is being employed. On the other 
hand, a contract of hire, express or implied, cannot 
arise where the work is done without the consent and 


trial Accident Commission, (App.) 22 
P.(2d) 572; Gabel v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 256 P. 564, 83 Cal.App. 122; Kirk- 
patrick v. Industrial Accident Com- 
mission, 161 P. 274, 31 Cal.App. 668. 


Conn.—McDonald vy. City of New 
Haven, 109 A. 176, 94 Conn. 408, 10 
A.L.R. 193; Sibley v. State, 96 A. 161, 
89 Conn. 682, L.R.A.1916C 1087. 


TIll.— Acme Window Cleaning Co. v. 
Industrial Commission, 186 N.E. 482, 
352 Ill. 645; Thompson v. Industrial 
Commission, 184 N.E. 633, 351 Ill. 356. 


Ind.—In re Moore, (App.) 187 N.E. 
219; Crawfordsville Shale Brick Co. 
v. Starbuck, 141 N.E. 87, 80 Ind.App. 
€49; McDowell v. Duer, 133 N.E. 839, 
78 Ind.App. 440; Nissen Transfer & 
Storage Co. v. Miller, 125 S.E. 652, 72 
Ind.App. 261. 


Iowa.—Johnson y. City of Albia, 
212 N.W. 419, 203 Iowa 1171: Pfister 
v. Doon Electric Co., 202 N.W. 371, 199 
Iowa 548; Knudson v. Jackson, 183 
N.W. 391, 191 Iowa 947; Pace v. Ap- 
panoose County, 168 N.W. 916, 184 
Iowa 498. 


La.—Rooney v. Overseas Ry., 136 
So. 486, 173 La. 183 [setting aside 
judgment 134 So. 765, 17 La.App. 205]. 


Mass.—Cameron vy. State Theatre 
Co., 152 N.E. 880, 256 Mass. 466; In 
re Cox, 114 N.E. 281, 225 Mass. 220. 


N.Y.—Hall v. Salvation Army, 184 
N.B. 691, 261.N.Y. 110 [aff 258 N.Y.S. 
269, 236 App.Div. 199]; Meo v. Bloom- 
garden, 261 N.Y.S. 279, 237 App.Div. 
325 [dism 186 N.E. 207, 262 N.Y. 72]; 
Renouf v. New York Cent. R. Co., 240 
N.Y.S. 720, 229 App.Div. 58 [rev on 
other grounds 173 N.E. 218, 254 N.Y. 
S. 349]; Brown v. St. Vincent’s Hos- 
pital, 226 N.Y.S. 317, 222 App.Div. 
402. 


Okl.—Barnsdall Refining Co. v. 
State Industria] Commission, 21 P. 
(2a) 749, 163 Okl. 154; Southland Cot- 
ton Oil Co. v. Renshaw, 299 P. 425, 
148 Okl. 107; Harris v. Oklahoma 
Natural Gas Co., 216 P. 116, 91 Okl. 
39. 


Or.—Smith y. State Industrial Ac- 


cident Commission, 23 P.(2d) 904 
[aff 25 P.(2d) 1119]; Vient v. State 
Industrial Accident Commission, 262 


P. 250, 123 Or. 334; Landberg v. State 
Industrial Accident Commission, 215 
P. 594, 107 Or. 498; Streby v. State 
Industrial Accident Commission, 215 
P. 586, 107 Or. 314; Anderson vy. State 
Industrial Accident Commission, 215 
P. 582, 107 Or. 304. 

Pa.—Reitmyer v. Coxe Bros. & Co., 
107 A. 739, 264 Pa. 372; Lehman v. 


Commissioners of Northumberland 
Co., 87 Pa.Super. 440. 
Tenn.—Cornett v. City of Chat- 


‘tanooga, 56 S.W.(2d) 742, 165 Tenn. 
563. 


as Indemnity Ins. Co. v. 
(Civ.App.) 1 S.W.(2d) 451 


Nobles, 


\ 


WORKMEN’S COMPENSATION ACTS 


Circumstances 
A contract 


temporarily laid 


continued,**® and 


er payment is by 


of hire.®° 


Relationship®! 
to be considered i 


[reformed on other grounds (Commn. 
App.) 12 S.W.(2d) 199, vacated 
(Commn.App.) 24 S.W.(2d) 367];. 
Southern Surety Co. y. Inabnit, (Civ. 
App.) 1 S.W.(2d) 412; Texas Em- 
ployers’ Ins. Ass’n v. Tabor, (Civ. 
App.) 274 S.W. 309 [aff (Commn. 
App.) 283 S.W. 779]. 


Utah.—Murray v. Wasatch Grading 
Co., 274 P. 940, 78 Utah 430; Rocke- 
feller v. Industrial Commission of 
Utah, 197 P. 1038, 58 Utah 124. 


Va.—Humphries v. Boxley Bros. 
pe S.E. 890, 146 Va. 91, 49 A.L.R. 
4 


Wis.—Neitzke v. Kraft, 242 N.W. 
163, 208 Wis. 301 [foll Kraft v. In- 
dustrial Commission, 242 N.W. 165, 
208 Wis. 305]; National Film Service 
v. Industrial Commission, 238 N.W. 
904, 206 Wis. 12, 80 A.L.R. 519; Mil- 
waukee Toy Co. v. Industrial Commis- 
sion, 234 N.W. 748, 203 Wis. 493; Spo- 
dick v. Nash Motor Co., 232 N.W. 870, 
203 Wis. 211; Conveyors’ Corporation 
of America v. Industrial Commission 
of Wisconsin, 228 N.W. 118, 200 Wis. 
512; Cayll v. Industrial Commission, 
179 N.W. 771, 172 Wis. 554. 


[a] Agency of hospital for pay- 
ment of nurse.—(1) “It is true that 
the pay of the claimant was delivered 
to him by an official of the hospital. 
This was only a matter of convenience 
to the employer, who reimbursed the 
hospital without profit for the money 
so advanced. Likewise the employer 
paid for meals furnished claimant at 
the hospital, which was also a con- 
venience to the patient. Proof of 
such agency does not establish an 
implied contract of employment.” 
Brown v. St. Vincent’s Hospital, 226 
N.Y.S. 317, 321, 222 App.Div. 402. (2) 
Manner of payment generally see su- 
pra § 169. 


Implied contract: 
As to lent employee see supra § 139. 
On hiring by employee see supra § 124. 


37. Rogers v. Rogers, 122 N.E. 778, 
70 Ind.App. 659; Magnolia Petroleum 
Co. v. McNeill, 21 P.(2d) 45, 163 Okl. 
104; Southwestern Bridge & Culvert 
Co. v. Sullenger, 20 P.(2d) 891, 163 
Okl. 68; El Reno Broom Co, v. Rob- 
erts, 281 P. 273, 188 Okl. 235; Hamil- 
ton v. Randall, 376 P. 705, 136 ‘Ok1. 170; 
Moore & Gleason v. Taylor, 223 P: 611, 
97 Okl. 193; Hogan v. State Industrial 
Commission, 207 P. 303, 86 Okl. 161. 


38. Hinds y. Department of Labor 
and Industries of State of Washing- 
ton, 272 PB. 734, 150 Wash. 230, 62 1 ok 
R. 225. See Van Nuys v. Levine, 165 
A. 885, 886, 11 N.J.Misc. 309 (holding 
that ‘while the proof of employment 
is not altogether satisfactory, it 
would appear that . . [the em- 
ployer] requested and accepted . 
[the employee’s] service of this oc- 
casion; that he rendered some service, 
and that there was therefore an em- 
ployment”). 
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against the express orders** of the alleged employer. 


not creating mew  contract.+® 


When an employee returns to work after having been 


off as a disciplinary measure, the 


contract of employment temporarily suspended is 


no new contract arises;4*7 nor does 


a new contract arise when there is a change in the 
work done,*® or in the compensation paid.*? Wheth- 


the day, week, or month, each day’s 


employment does not amount to a separate contract 


and friendship*? are circumstances 
in determining whether a contract 


39. Zurich General Accident & Lia- 
bility Assurance Co. v. Industrial Ac- 
cident Commission, (Cal.App.) 22 P. 
(2d) 572; Pfister v. Doon Electric Co., 
202 N.W. 371, 199 Iowa 548; Southland 
Cotton Oil Co. v. Renshaw, 299 P. 425, 
148 Okl. 107. See Cameron v. State 
Theatre Co., 152 N.E. 880, 881, 256 
Mass. 466 (holding that “the conduct 
of the plaintiff . . . justifies the 
inference that she was rendering serv- 
ice for the defendant in the expecta- 
tion of being compensated forit. The 
evidence, further, justifies the infer- 
ence that the defendant was accepting 
her service understanding that expec- 


tation, and intending to make the 
usual compensation when it was 
earned. Under such circumstances a 


finding that a contract of hiring has 
arisen is justified’’). 


40. Barnsdall Refining Co. v. State 
Industrial Commission, 21 P.(2d) 749, 
163 Okl. 154; Southland Cotton Oil Co. 
v. Renshaw, 299 P. 425, 148 Okl. 107; 
National Film Service v. Industrial 
Commission, 238 N.W. 904, 206 Wis. 
12, 80 A.L.R. 519. 


41. Murray v. Wasatch Grading 
Co., 274 P. 940, 73 Utah 4380. See Lis- 
coe v. Henry, [1926] Ir. 137, 139 


(where the court said: “There is a 
definite distinction between a mere 
agceptance of service and an accept- 
ance of service under a _ contract. 
Sometimes the circumstances of mere 
acceptance are sufficient to imply a 
contract of service”). | 


42. Zurich General Accident & Lia- 
bility Assur. Co. v. Industrial Acci- 
pond Commission, (Cal.App.) 22 P.(2d) 


43. Southland Cotton Oil Co. 
Renshaw, 299 P. 425, 148 Okl. 107. 
44. Acme Window Cleaning Co. 


v. 
Industrial, Commission, 186 N.E. 482, 
352 Ill. 645. 


45. Duration and termination of 
relation see supra § 162. 

46. 'Pettiti vi ET J; Pardy, Const. 
Co., 130 A. 70, 103 Conn. 101. 


475°" Pettiti va, Te Jt pee Const. 
Co., supra 


48. Pettiti Wat lcred Pardy Const. Co., 
supra. 

49. Pettitiv. T. J. Pardy Const. Co., 
supra. 

50. Thompson Vv. Bradford Motor 
Freight Line, (La.App.) 148 So. 79. 


51. Gabel v. Industrial Accident 
Commission of State of California, 
256 P. 564, 83 Cal.App. 122. 


Family relation of employee to 
yt mise of partnership see supra § 


Vv. 


Member of employer’s eae, as em- 
ployee see infra §§ 222, 


52. Gabel v. reancchay Accident 
Commission of State of California, 
256 P. 564, 88 Cal.App. 122. 
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of employment exists; but the friendship of the 
parties is not in conflict with the theory of an em- 
ployment.** 


[§ 173] (2) Attributes of Contract®+—(a) In 
General. Formality is not essential to the contract 
of employment ;>* it may be oral or written,°* and 
contain few words.5’ The contract may be voida- 
ble,*§ but not void.°® It has been required to be 
complete,*° final,®! and enforceable;*? and it must 


53. Gabel v. Industrial Accident 
Commission of State of California, 
supra, 


S am Implied contract see supra § 
72. 


55. Pfister v. Doon Electric Co., 
202 N.W. 371, 199 Iowa 548. 


[a] Formal acceptance of applica- 
tion for employment may be waived 
by the employer. Illinois Cent. R. Co. 
ae eens Board, 119 N.E. 920, 284 

‘i. . 


56. Rooney v. Overseas Ry., 136 
So. 486, 173 La. 183 [setting aside 
134 So. 765, 17 La.App. 205}; In re 
Cox, 114 N.B. 281, 225 Mass. 220; Hall 
v. Salvation Army, 184 N.B. 691, 261 
N.Y. 110 [aff 258 N.Y.S. 269, 236 App. 
Div. 199]; Southland Cotton Oil Co. 
vy. Renshaw, 299 P. 425, 148 Okl. 107. 


57. Pfister v. Doon Electric Co., 
202 N.W. 371, 199 Iowa 548. 


58.. Plick v. Toye Bros. Auto & 
Taxicab Co., 127 So. 59, 13 La.App. 
525; Kenny v. Union R. Co., 152 N.Y.S. 
117,166 App.Div. 497; M’Lelland_ v. 
Hutchison, 12 B.W.C.C. 428, [1919] W. 
CORA RS AHN Ie 
fa] »Illustration.—Contract of em- 
ployment! with a deserter from the 
army. )°M’Leland v. Hutchison, 12 B. 
W.C.C. 423,.[1919] W.C.&I. 20. 


« Contract voidable by minor see in- 
fra i§o224. 

889,’ Holbrook v. City of Wilkes- 
Barre, 164 A. 719, 309 Pa. 586; Texas 
mMployers’ Ins. Ass’n v. Tabor, (Tex. 
Commn.App.) 283 S.W. 779 [aff (Civ. 
App.) 274 S.W. 309]; Kemp vy. Lewis, 
£1914] 3 K.B. 543, 7 B.W.C.C. 422. 


60. Wells v. Clark & Wilson Lum- 
ber Co., 235 P. 283, 114 Or. 297; Brew- 
er v. Department of Labor & Indus- 
tries, 254 P. 831, 148 Wash. 49. 


[a] “To constitute such a contract 
it would have been necessary for the 
rer [employer] to have bound it- 
self unreservedly either by word or 
act to accept and pay for the services 
of . . . [the employee], and he 
must have bound himself unreserved- 
ly either by word or act to perform 
the labor required.’ Brewer v. De- 
partment of Labor and Industries, 254 
P. 831, 832, 143 Wash. 49. To same 
effect Wells v. Clark & Wilson Lum- 
ber Co., 235 P. 283, 114 Or. 297. 


61. Brewer v. Department of Labor 
“A Industries, 254 P. 831, 143 Wash. 


§ 140. 
see infra § 227. 


344, 32 Del. 4. 


v. Union R. 
App.Div. 497]. 


sation Law 


employment’’).. 


occupation. . 


62. Maurello v. Maurello, 161 A. 
844, 10 N.J.Misc. 950; Maryland Cas- 
ualty Co. v. Garrett, (Tex.Civ.App.) 18 
S.W.(2d) 1102. 


63. Doran v. New York City Inter- 
borough Ry. Co., 147 N.E. 62, 239 N.Y. 
448. 


64. Doran v. New York City Inter- 
borough Ry. Co., supra. 


65. Rogers v. Rogers, 122 N.E. 778, 
70 Ind.Avp. 659; Moore & Gleason v. 
Taylor, 223 P. 611, 97 Okl. 193; Hogan 
vy. State Industrial Commission, 207 P. 
303, 86 Okl. 161. 


son.” 


436. 
[a] Contracts 


illegal. 


WORKMEN’S COMPENSATION ACTS 


66. Gabel v. Industrial Accident 
Commission of State of California, 
256 P. 564, 83 Cal.App. 122. 


67. As affecting simultaneous gen- 
eral and special employment see supra 


Unlawful employment of children 
68. Del.—Widdoes v. Laub, 129 A. 


Ind.—Mid-West Box Co. v. Hazzard, 
146 N.E. 420, 195 Ind. 608; 
bany Box & Basket Co. .v. Davidson, 
125 N.E. 904, 189 Ind. 57. 


Minn.—Pettee v. 
995, 133 Minn. 109. 


N.J.—Maurelio v.*Maurello, 161 A. 
844, 10 N.J.Misc. 950. 


N.Y.—Wolff v. Fulton Bag & Cotton 
Mills, 173 N.Y.S. 75, 185 App.Div. 436 
{dist Ide.v. Faul & Timmins, 166 N.Y. 
S. 858, 179 App.Div. 567, and Kenney 
Con.1525 NoYes. 11%, 166 
Contra Boyle v. A. C. 
Cheney Piano Action Co., 181 N.Y.S. 
668, 669, 110 Misc. 540 (where the 
court said: “The Workmen’s Compen- 
.» +» ‘made no fine dis- 
tinctions between.,‘legal’ and illegal 


Noyes, 157 N.W. 


Okl1.—Rock Island:Coal Mining Co. 
v. Gilliam, 213 P. 833, 89 Okl. 49. 


Tenn.—Western Union. Telegraph 
Co. v. Ausbrooks, 257 S.W. 858, 148 
Tenn. 615, 33 A.L.R. 3830; 
v. American Clothing Co., 247 S.W. 
108, 147 Tenn. 274. 


Tex.—Maryland Casualty Co. v. 
Garrett, (Civ.App.) 18 S.W.(2d) 1102. 


Eng.—Kemp v. Lewis, [1914] 3 K.B. 
543, 7 B.W.C.C. 422; Pounteney v. Tur- 
ton, [1918] W.C.&I. 65, 34 T.L.R. 103. 


Que.—Boutin v. Corona Rubber Co., 
41 Que.Super. 519, 4 Dom.L.R. 640. 


*We think that, 
Workmen’s Compensation Law with 
reference to the rights and remedies 
of employers and employees the Leg- 
islature referred to legal employment. 
In enacting the Workmen’s Compen- 
sation Law, the Legislature did not 
prescribe a code of procedure for per- 
sons engaged in unlawful or criminal 


. . » [the employer] violated the 
law, and at the same time sustain its 
contention that the Legislature, which 
enacted the statute intended to pro- 
vide a way out for him, does violence 
to every principle of right and rea- 
Wolff v. Fulton Bag & Cotton 
Mills, 173 N.Y.S. 75, 78, 185 App.Div. 


held 
Where. deceased, at the time of the 
injury resulting in his death, was em- 
ployed in hauling and delivering coal 
with a truck borrowed from a third 
party, he was not a chauffeur, under 
a statute defining the term, so that 
his driving without a chauffeur’s li- 
cense did not make his employment 
A. E. Norris Coal Co. v. Jack- 
son, 141 N.E. 227, 80 Ind.App. 428. (2) 
A contract of employment to learn to 


[§§ 172-174 


not rest upon words of doubtful import®* or equivo- 
cal conclusions,** and must be definite and certain 
as to parties,*® although it may be for an indefinite 
term.°° 


[§ 174] (b) Legality and Validity.°7 The con- 
tract of employment, hire, or service must be legal or 
lawful,** and valid;*® contracts which are illegal or 


unlawful,”° or in violation of legislative enactment,” 
will not suffice. Other authority, however, holds 


operate an electric passenger elevator 
is not illegal for the reason that the 
employee has not yet qualified by se- 
curing a proper license as an elevator 
operator. Pettee v. Noyes, 157 N.W. 
995, 1383 Minn. 109 


69. McInness Oscar F. Wilson 
Printing Co., 258 Ill.App. 161; Grand 
Rapids Trust Co. v»Petersen Beverage 
Co., 189 N.W. 186, 219 Mich. 208; Boyle 
v. Van Splinter, 127 A. 257, 101 N.J. 
Law 89; Lesko v. Liondale Bleach 
Dye & Print Works, 107 A. 275, 93 
N.J.Law 4; Hetzel v. Wasson Piston 
Ring Co., 98 A. 306, 89 N.J.Law 203, 
L.R.A.1917D 75; Waterman Lumber 
Co. v. Beatty, (Civ.App.) 204 S.W. 
448 [aff 218 S.W. 363, 110 Tex. 225}. 
But see Kenny y. Union R. Co., 152 
N.Y.S. 117, 166 App.Div. 497, 500 
(holding that “while the relation of 
employer and employee as defined by 
the statute must have existed at the 
time deceased sustained the injury, it 
matters not whether the employment 
was under a contract concededly valid 
as to both parties: .°.-. The Com- 
pensation Law is not to be _ read 
. . « aS dependent for its enforce- 
ment upon the validity of the con- 
tract of employment”). 


70. Ind.—Mid-West Box Co. v. 
Hazzard, 146 N.E. 420, 195 Ind. 608. 


N.J.—Snyder v.. Morgan, 154 A. 525, 
9 N.J.Mise. 293. 


_ N.Y.—wWolff v. Fulton Bag & Cotton 
Mills, 173 N.Y.S. 75,185 App.Div. 436. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Tabor, (Commn.App.) 283 S.W. 779 
{aff (Civ.App.) 274 S.W. 309]; Mary- 
land Casualty Co. v. Garrett, (Civ. 
App.) 18 S.W.(2d) 1102. 


W.Va.—Irvine v. Union Tanning 
Co., 125 S.H. 110, 97 W.Va. 388; Mor- 
rison v. Smith-Pocahontas Coal Co., 
106 S.E. 448, 88 W.Va. 158; Mangus v. 
Proctor-Eagle Coal Co., 105 S.E. 909, 
87 W.Va. 718. 


Eng.—Kemp v. Lewis, [1914] 3 K. 
B. 543, 7 B.W.C.C. 422; Ponnteney v. 
Fartops [1918] W.C.&I1. 65, 34 T.L.R. 


New Al- 


Manning 


in enacting the 


{a] Neither party protected.—‘“In 
the case of an unlawful employment, 
neither party to the contract is pro- 
tected by the Workmen’s Compensa- 
tion Act.” Mangus v. Proctor-Eagie 
ris Co., 105 S.E. 909, 910, 87 W.Va. 


71. Boyle v. Van Splinter, 127 A. 
257, 101 N.J.Law 89; Lesko v. Lion- 
dale Bleach Dye & Print Works, 107 
A. 275, 93 N.J.Law 4; Hetzel v. Was- 
son Piston Ring Co., 98 A. 306, 89. N.J. 
Law 201, L.R.A.1917D 75; Snyder v. 
Morgan, 154 A. 525, 9 N.J.Misc. 293; 
Herbold v. Neff, 193 N.Y¥.S. 244, 200 
App.Div. 244; Wolff v. Fulton Bag 
& Paper Mills, 173 N.Y.S. 75, 185 
App.Div. 436; Texas Employers’ Ins. 
Ass’n v. Tabor, (Tex.Commn.App.) 
283 S.W. 779 [aff (Civ.App.) 274 S.W. 
309]; Maryland Casualty Co. v. Gar- 
rett, (Tex.Civ.App.) 18: S.W.(2d) 1102; 
Kemp v. Lewis, [1914] 3 K.B. 543, 7 
B.W.C.C, 422. Compare Wausau Lum- 
ber Co. v. Industrial Commission, 164 
N.W. 836, 837, 166 Wis. 204 (where the 


To concede that 


legal.—(1) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 174-175] 


that the right of recovery under a compensation act 
does not depend upon the validity of the contract of . 
employment,‘? and that an illegal contract of em- 
ployment does not destroy the operation of the act.7* 


Sunday employment.7+ 


be done on Sunday.7°® 


tent that it obligates the employee 


court said, in answer to the argument 
that the subcontractor, who hired de- 
ceased, made his contract with the 
principal contractor on Sunday, so 
that the contract was void, and not 
within the provision relating to lia- 
bility of an employer for injuries to 
employees of a subcontractor: “All 
the work was performed on secular 
days with the knowledge of appellant 
{the principal contractee]. It con- 
sented thereto and received the full 
benefit thereof. Under those circum- 
stances it must be presumed that 
there was an implied contract made 
to do the work which was not taint- 
ed with such fatal infirmity by the 
Sunday transaction as to prevent 
eae {the principal contractor] from 
recovery of appellant of compensation 
for such work. It was per- 
fectly lawful for [the principal 
contractor] to perform the work on 
the secular days with appellant’s 
knowledge and implied request and to 
charge and receive pay therefor, 
which would comprehend all the es- 
sentials of a complete contract upon 
which there was a legal liability’’). 
Contra Ide v. Faul & Timmins, 166 
N.Y.S..858. 179 App.Div. 567; Robilot- 
to v. Bartholdi Realty Co., 172 N.Y.S. 
328, 104 Misc. 419. 


{a] Reason for rule.—‘‘The Work- 
men’s Compensation Act declares that 
every contract of hiring made subse- 
quent to the time of its going into ef- 
fect shall be presumed to have been 
made with reference to the provisions 
of the act it would be entirely 
unreasonable to attribute to the legis- 
lature the intention of adding terms 
to a contract of hiring which it had 
already prohibited the parties there- 
to from making.” Hetzel v. Wasson 
Piston Ring Co., 98 A. 306, 89 N.J. 
Law 201, 203, L.R.A.1917D 75 [quot in 
part Wolff v. Fulton Bag & Cotton 
pled 173 N.Y-S. 75, 80, 185 App.Div. 
4 2 


{b] Tlustrations.—(1) Contract of 
employment of a bartender for the 
sale of intoxicating liquors at a time 
when such sale is, under a law, illegal 
(Snyder v. Morgan, 154 A. 525, 9 N.J. 
Misc. 293) (2) or a criminal offense 
(Herbold v. Neff, 193 N.Y.S. 244, 200 
App.Div. 244). (3) Contract for serv- 
ices to be paid for entirely in things 
other than money, illegal under the 
Truck Act. Kemp v. Lewis, [1914] 3 
K.B. 543, 7 B.W.C.C. 422. 


Sunday employment see infra text 
and notes 74-81. 


Violation of statutes relating to 
ore oyment of children see infra §§ 
27-229. 


72. Frint Motorcar Co. v. Industri- 
al Commission of Wisconsin, 170 N.W. 


[71 C. J.—28] 


To hold a contract of em- 
ployment illegal as being in violation of a Sunday 
law, and therefore not within a workmen’s compen- 
sation act, it has been held necessary to show a clear, 
definite contract which obligated or compelled the 
employee to work on Sunday*® or to show econclu- 
sively that it was contemplated that work should 
But a contract to work seven 
days a week has been held valid in so far as it re- 
lates to work on the days other than Sunday,** and to 
be invalid, as in violation of statute, only to the ex- 
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ute.°° 


to work on Sun- 


285, 168 Wis. 436; Wausau Lumber 
Co. v. Industrial Commission, 164 N. 
W. 836, 166 Wis. 204. 


[a] Reasons for rule.—(1) ‘““What- 
ever the contract may be, while the 
servant is doing work for the master 
in the line of his duty, the law im- 
poses upon the master the duty of 
making the prescribed compensation 
for industrial accident. In such a 
case, the injured party does not have 
to resort to the illegal act to make his 
case.” Frint Motorcar Co. v. Indus- 
trial Commission of Wisconsin, 170 
N.W. 285, 287, 168 Wis. 486. (2) “The 
rights of an employee or his depend- 
ents cannot be defeated by interpo- 
lating, by implication, into the stat- 
ute words limiting it to valid con- 
tracts, without going contrary to the 
manifest purpose of the Legislature 
to burden the products of servant la- 
bor with the personal injury incident 
thereof.’”” Wausau Lumber Co. v. In- 
dustrial Commission, 164 N.W. 836, 
837, 166 Wis. 204. 


73. Frint Motorcar Co. v. Industri- 
al Commission of Wisconsin, 170 N. 
W. 285, 168 Wis. 436. 


74. Generally see Sunday § 18. 


75. Maryland Casualty Co. v. Mar- 
shall, (Tex.Civ.App.) 14 S.W.(2d) 337. 


[a] Occasional aud voluntary Sun- 
day work.—‘‘The contract of employ- 
ment did not provide for labor on 
Sunday. True it was a contract for 
labor by the month with straight time 
pay, but that did not necessarily mean 
that deceased was to work on Sunday. 
He was not engaged in the perform- 
ance of services that ordinarily call- 
ed for work on Sunday, but if occa- 
sionally matters occurred that made 
it appear to deceased that something 
done on Sunday would be to the in- 
terest of his employer’s business, he 
could, and at times did, act to promote 
his master’s interest. Because of this, 
his contract of employment was not 
in violation of any law, nor did his 
voluntarily performing some _ occa- 
sional act in the furtherance of his 
employer’s business on Sunday ren- 
der his contract of employment such 
as would be in violation of law and 
hence bar his right to compensation. 
. . » He was at no time requested 
to work on Sunday.’’ Aitna Life Ins. 
Co. v. Schenck, (Tex.Civ.App.) 10 S. 
W.(2d) 206, 208. 


76. Texas Employers’ Ins. Ass’n v. 
Tabor, (Tex.Commn.App.) 283 S.W. 
779 [aff (Civ.App.) 274 S.W. 309]. 


77. Maryland Casualty Co. v. Ham, 
(Tex.Civ.App.) 22 S.W.(2d) 142. 


78. 
supra. 


Maryland Casualty Co. v. Ham, 


[71 C.J.] 438 


day,*® so that the Sunday law has no application to 
an employee working under such a contract and in- 
jured on a day other than Sunday;*® and there is 
authority to the effect that the relation of master and 
servant, as well as the statute providing for com- 
pensation, persists independently of the Sunday stat- 
Where work of necessity is exempted from 
the Sunday statute, a contract of employment for a 
seven-day week, under which an employee is injured 
on Sunday, is not outside the operation of the com- 
pensation act, in the absence of a showing that his 
work was not a work of necessity.*? 
[§ 175] 2. Beginning Work.*? 
ties a workman is required to have begun on his em- 


ployment in order to come under a compensation 
act;8* but there is, also, authority holding to the 


By some authori- 


79. 
supra. 


80. Frint Motorear Co. v. Industri- 
al Commission of Wisconsin, 170 N.W. 
285, 168 Wis. 436. 


[a] “The fact that the work was 
being done on Sunday did not abro- 
gate the relation of master and serv- 
ant.’”’ Frint Motorear Co. v. Industri- 
al Commission of Wisconsin, 170 N. 
W. 285, 286, 168 Wis. 436. - 


81. Maryland Casualty Co. v. Gar- 
rett, (Tex.Civ.App.) 18 S.W.(2d) 1102. 


82. Sending of applicant by em- 
coh iar agency see supra § 172 note 
: e]. 


83. U.S.—The Linseed King, 48 F. 
(20) 3iT> fait 52) "HuCZ0)e eo cerimeatt 
62 S:Ct. 126, 284 U.S. 610, 76 L.Ed. 
522, rev on other grounds 52 S.Ct. 450, 
285 U.S. 502, 76 L.Ed. 903] (New Jer- 
sey act). 


Ill.-—Baer’s Express & Storage Co. 
v. Industrial Board of Illinois, 118 N. 
E. 412, 282 Ill. 44. 


N.J.—Coco v. Wilbur, 
104 N.J.Law 275. 


N.Y.—Lederson v. Cassidy & Dorf- 
man, 187 N.Y.S. 50, 195 App.Div. 613 
[am 189 N.Y.S. 959, 197 App.Div. 912]. 


Or.—Susznik v. Alger Logging Co., 
oe P..922, 76 Or. 189, Ann.Cas.1917C 


Eng.—Perry Vv. Anglo-American 
Decorating Co., 3 B.W.C.C. 310. 


[a] Changing work.—‘‘The, plain- 
tiff was at work by the day in an 
upstairs room of the defendant’s 
stocking mill. The work ran short, 
and the overseer told her that if she 
wanted to finish out the day she 
could take her chair and go down- 
stairs, where there was piece-work 
to be done. The stairs were un- 
railed on one side for several steps 
from the bottom, the treads were bad- 
ly worn, and the stairs were incum- 
bered by large bundles of stockings 
which had been thrown down: from 
the upper floor. The plaintiff at- 
tempted to pick her way down the 
stairs while carrying her chair, and 
while so doing slipped and fell from 
the worn and unrailed treads, receiv- 
ing the injuries complained of. ... 
The claim that because she had com- 
pleted one kind of work upstairs and 
was going downstairs to begin work 
for which she was paid in a differ- 
ent way, therefore she was not, while 
in transit, the defendant’s servant, 
does not demand extended considera- 
tion. If the claim were well found- 
ed, employers would be released from 
all liability under the act for the con- 
dition of the ways provided for the 
ingress and egress of employees. 


Maryland Casualty Co. v. Ham, 


140 A. 790, 


434 [71 C.J.] 


contrary.*¢ Where employment depends upon the 
result of test work, a person injured while making 
the test does not come within the act.®® 


[§ 176] 3. Earnings.*® By some of the acts, em- 
ployees earning in excess of a fixed amount are ex- 
cluded.87 In determining the amount of the em- 
ployee’s earnings, deductions to which he may be 
subject must be considered,®* as must extras, al- 
though conditional,*® or allowances for food and 
clothing ;°° but a gratuity, payable within the em- 
ployer’s discretion, and to which the employee has no 
lawful right, is not to be considered,®! nor is money 
received for expenses.®2 Only the remuneration re- 
ceived from the employer in whose employment the 
accident occurred? or-from whom compensation is 
demanded®* is to be considered, and that received 
from other employers is not.®® 


Yearly basis. Where the maximum of earnings 
permitted to an employee within the act is fixed at a 
stated sum per year, only the actual earnings of one 
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employed only part of a year-are to be considered,°® 
and not the sum he might have earned, but did not, in 
the remaining time.®” Likewise, where a yearly bas- 
is is fixed in the act, an employee having no contract 
of service for wages exceeding that sum per year is 
not ‘excluded from the operation of the act, even 
where his earnings, at the time of the accident, are at 
such a rate that, if computed on a yearly basis, they 


‘would exceed that. sum,®* since it cannot be said 


that the remuneration of an employee so paid and 
having no contract of service for a year would exceed 
the stated amount for a year;®® in other language, 
the only employees excluded on a yearly basis are 
those working under a contract the definite term of 
which is one full year or more and at a determined 
or determinable wage exceeding tlie stated sum,* or, 
to satisfy such a provision, it mitst be shown that 
there is a contract of service which, unless determin- 
ed by notice or by some extraneous fact such as death 
or the destruction of the subject matter of the con- 
tract, will last a year and produce a remuneration 


Such is not the law. Boody v. K. 
Cc. Mfg. Co., 90 A. 859, 77 N.H. 208, 
L.R.A.1916A 10, Ann.Cas.1914D 1280.” 
Wheeler v. Contoocook Mills Corp., 94 
A. 265, 77 N.H. 551, 552. 


Employee on way to and from 
work see infra §§ 443-451. 


84. Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 53 
Ney. 219; Wabnec v. Clemons Log- 
ging Co., 263 P. 592,.146 Wash. 469. 
Contra Hillestad vy. State Industrial 
Ins. Commn., 141 P. 918, 80 Wash. 426, 
Ann.Cas.1916B 789. 


[a] Reasons for rule—(1) “The 
contract . establishes the re- 
lationship between the parties, and 
not the fact whether work has actual- 
ly _been commenced and the em- 
ployee’s name placed on the pay roll 
and he has already become entitled to 
wages.” Wabnec v. Clemons Logging 
Co., 263 P. 592, 598, 146 Wash. 469. 
(2) “It is true that Costley had not 
commenced the work he was employ- 
ed to perform when he was injured, 
but the beginning of a man’s work 
is not necessarily the beginning of 
his employment. The moment of be- 
ginning the actual work is not the 
true test of the time when the em- 
ployment begins. It is not necessary 
that the hour of work shall have ar- 
rived and that the work shall have 
been actually begun in order to bring 
an accident within the scope of the 
employment.” Costley v. Nevada In- 


dustrial Insurance Commission, 296 
P. 1011, 1018, 53 Nev. 219. 
85. Lederson v. Cassidy & Dorf- 


man, 187 N.Y.S. 50,195 App.Div. 613 
[am 189 N.Y.S. 959, 197 App.Div. 912]. 


86. As basis of determination of 
emonnt of compensation see infra § 
520. 


87. 
cases 


8s. 
time, 
267. 


{a] Suspension from work.—A 
workman who is paid by the hour 
for his work, but who is laid off tem- 
porarily through no fault of his, and 
who is afterward recalled and re- 
sumes his work, is entitled to esti- 
mate the amount he would have 
earhed had he not been laid off and 
to add it to the amount actually re- 
ceived in order to show that the 


See statutory provisions; and 


infra this section. 


Williams v. Steamship Mari- 
[1915] 2 K.B. 137, 8 B.W.C.C, 


workmen’s compensation act does not 
apply and that, hesis:entitled to bring 
his action under the common law. 
Reynolds v. Canadian Light, etc., Co., 
48 Que.Super. 500, 25 Dom.L.R. 237. 


89. Skailes v. Blue Anchor Line, 
[1911] 1 K.B. 360, 4 B.W.C.C. 16. 


90. Dothie v. Macandrew, [1908] 1 
K.B. 803, 1 B.W.C.C. 308. 


91. Russell v. Ely & Walker Dry 
Goods Co., (Mo.) 60 S.W.(2d) 44. 


92. Russell v. Ely & Walker Dry 
Goods Co., supra. 


fa] Earnings called expenses.— 
Where, apparently for income tax 
purposes, the employer, at the request 
of the employee, agrees to show his 
remuneration as part of the amount 
actually received, the remainder being 
called expenses, the true facts must 
be dealt with, and, in the absence of 
evidence of actual expenses, the em- 
ployee’s earnings must be treated as 
being the sum of the amount desig- 
nated salary and that designated ex- 
penses. Skidmore v. Bullock, Lade & 
Co., 44 T.L.R. 575, [1928] W.C.&1. 323. 


93. Mackay v. The Cramond, 89 L. 
J Ke LOS. 


94. Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


[a] Reason for rule.—‘If we ap- 
ply this provision to all the work- 
man’s employments, without regard 
to the term of the engagements, the 
result is thrown into uncertainty, and 
in many cases neither employer nor 
employee will know in advance 
whether their engagement is to be 
within the act.” Kelley’s Dependents 
v. Hoosac Lumber Co., 113 A. 818, 822, 
95. Vt. -50, 


95. Kelley’s Dependents v. Hoosac 
Lumber Co., supra; Mackay vy. The 
Cramond, 89 L.J.K.B. 1036. 


96. Quebec Salvage Co. y. Dallaire, 
26 Que.K.B. 253. See statutory pro- 
visions; and Griffith v. The Penrhyn 
Castle, [1917] 1 K.B. 474, 479 (where 
Scrutton, J., said: “The man is not 
a workman if the remuneration of his 
employment exceeds 2501. a year. I 
think this must be limited to re- 
muneration under contract, and not 
extended to possible earnings in. the 
future”). Compare Foucher v. Mor- 
ache, 46 Que.Super. 498 (holding that 
when the workman has worked less 
than twelve months before the acci- 


dent the salary which he has earned 
is to be added to the average remu- 
neration of a workman of the same 
category, in order to complete. the 
twelve months and determine the an- 
nual salary which, under the normal 
conditions of his work, the workman 
would have been able to get during 
the year). 


{a] Mlustration.—Sailor working 
only during the months of navigation, 
Quebec Salvage Co. v. Dallaire, 26 
Que.K.B. 253. - 


97. Quebec Salvage Co. v. Dallaire, 
supra. & 


98. Livingstone Worsted Co. v. 
Toop, 138 A. 183, 48 R.I. 368; O’Ban- 
non Corporation v. Walker, 129 A. 599, 
46 R.I. 509; Griffith v. The Penrhyn 
ee [1917] 1 K.B. 474, [1917] W.C. 


[a] Rule applied to one working 
for a concern engaged in war emer- 
gency work, which employment was 
liable to cease at any time. O’Bannon 
re es v. Walker, 129 A. 599, 46 


_[b]  “Salary.”=—-The evident inten- 
tion of a provision that ‘‘this act shall 
not apply to any employee 
whose salary is in excess of $2,000 a 
year’ was “to exclude from the bene- 
fits of the act those persons whose 
employment involved permanency and 
who were, at the same time, receiving 
a substantial income from said em- 
ployment, and it did not exclude from 
the benefits of the act those who are 
receiving only temporarily a substan- 
tial income,” so that an employee is 
not excluded because his average 
weekly wage, if computed on a yearly 
basis, would exceed the_ stated 
amount. E. H. Koester Bakery v. 
Thrie, 127 A. 492, 494, 147 Md. 219 
(holding further that “of all possible 
words, it would be hard to select one 
more inappropriate than ‘salary’ to de- 
fine the compensation of one employ- 
ed by the day or week, with no cer- 
tain tenure’’), 


99. Livingstone Worsted Co. v. 
Toop, 138 A. 183, #8 R.I. 368; O’Ban- 
non Corporation y. Walker, 129 A. 
599, 46 R.I. 509; Griffith v. The Pen- 
rhyn Castle, [1917] 1 K.B. 474, [1917] 
W.C.&I. 115. 


1. Hauter v. Cour D’Alene Anti- 
mony Mining Co., 228 P. 259, 39 Idaho 
621; Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 176-177] 


of more than the stated amount.2 Other authority 
likewise is to the effect that a mere rate of earnings 
which, if applied on a yearly basis, would show a 
sum greater than that specified, is insufficient, in the 
absence of a showing that that rate will continue for 
a year,*® or that in any one year the workman will 
necessarily earn more than the stated sum.‘ 


Provisions affecting amount of compensation. 
Provisiens of compensation acts as to the calcula- 
tion of earnings as a basis for determining the 
amount of compensation due® do not apply in deter- 
mining the amount of an employee’s earnings under 
provisions excluding those earning more than a fixed 
amount.® 


[§ 177] D. Effect of False Representations in Se- 
curing Employment.’ Although the employee secur- 
ed his employment through false representations® in 
writing® and amounting to a misdemeanor,!® he is en- 
titled to compensation, a contract of employment se- 
cured by false representations being held not void, 
but voidable,'! at the option of the employer.?? 


English acts. Under a provision of the English 
act of 19251* to the effect that compensation shall be 
payable where the workman 1s suffering from one of 
certain industrial diseases and the disease is due to 
the nature of any employment in which he was en- 


gaged at any time within the twelve months previous | 
to the date of the disablement, whether under one or ' 


more employers, with the modification that, if the 
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workman has at the time of entering the employment 
willfully and falsely represented himself in writing 
as not having previously suffered from the disease, 
compensation shall not be payable, the employment 
referred to in the modifying provision is the employ- 
ment within twelve months previous to the acci- 
dent;14 and a false declaration, although made more 
than twelve months prior to the date of subsequent 
disablement, bars the recovery of compensation, the 
break in employment being immaterial when it oc- 
curs within the twelve months;!° but a false dec- 
laration, made more than twelve months prior to the 
disablement, by a workman after the determination 
of a contract with one of several contractors acting 
for a colliery company and prior to the commence- 
ment of a new contract with another contractor, the 
workman working continouusly in the same pit, does 
not bar recovery of compensation, the change from 
one contractor to another not constituting a break in 
the employment.*® Under the modifying provision, 
a claim is not barred by a false declaration where 
the employer knew of its falsity and was not deceiy- 

ed,!* nor where the declaration is made three weeks 
after the workman entered the employment.1§ A 
declaration by an applicant that he had not suffered 
from a disease cannot be called false and willful. mis- 
representation where there had been a conflict in the 


medical opinions,‘® Under a similar provision. of the 


act of 1906,?° the word “willfully” must be given ef- 
fect.?2 j 


2. Reid v. British & Irish Steam 
Packet Co., [1921] 2 K.B. 319, [1921] 
W.C.&I. 136 (per: Scrutton, J.); Grif- 
fith v. The Penrhyn Castle, [1917] 1 
K.B. 474, [1917]> W.C.&I. 115. (per 
Scrutton, J.); Kerswell v. Perry & 
Co., 132) L.T.; 238, £1924] W-C.& 1: °3498. 


{a] Contract for less than year.— 
“It is not enough to show a contract 
for less than a year at a remunera- 
tion at less than 2501. [the stated an- 
nual amount], as a six months’ con- 
tract for 1501.” Griffith v..The Pen- 
rhyn Castle, [1917] 1 K.B. Ue 479, 
[1917] W.C.&I. 115. 


{b] Yerminability of coutract.— 
(1) “The fact that the contract may 
be determined by notice or other cir- 
cumstances seems to me to be imma- 
terial if it can fairly be said to be a 
contract for a year or upwards.” Grif- 
fith v. The Penrhyn Castle, [1917] 1 
K.B. 474, 477, [1917] W.C.&I. 115. (2) 
“In this case the man was employed 
and paid monthly, his employment to 
be terminated’ by one month’s notice. 
He had been with his employers for 
twenty years and his view, and their 
view, was that he was a very good 
servant, and would in ordinary cir- 
cumstances continue with them for 
the rest of his life, if he was able to 
work. In those circumstances he 
seems to come exactly within my defi- 
nition of a contract of employment 
which, unless determined by notice, 
will last a year, and, for this reason 
also, I think he falls ‘outside the act.” 
Reid v. British & Irish Steam Packet 
Co., [1921] 2 K.B. 319, 330, [1921] W.C. 
&I. 136. 


3. Thomson & Co. v. Mackay, 90 
BwIK.B. Lest. 


[a] Reason for rule.—‘‘The em- 
ployment might become irregular 
. . . the rate of payment might 
fall.’ Thomson & Co. v. Mackay, 90 
Ted eB: Lost load. 


[b] Rule applied to a pilot who 
was a member of,a pilots’ association, 


the members of which pooled their 
earnings. Thomson & Co. v. Mackay, 
90m dee Gaal oo 


4, Macks v. The Cramond, 89 L.J. 
K.B. 103 


[a] eae applied to a dock pilot 
who was a member of an association, 
the members of ,which pooled their 
earnings. Mackay v. The Cramond, 
89 L.J.K.B. 1036. 


5. See infra § 520. 


6 Kelley’s Dependents v. Hoosac 
Lumber Co., 113A. 818, 95 Vt. 50; 
Thomson’& Co. v. Mackay, 90 L.J.K. 
B. 1337; Mackay v. The Cramond, 89 
L.J.K.B. 1036. 


7. Misrepresentations of age see 
infra § 231. 


8. Plick v. Toye Bros. Auto & Taxi- 
cab Co., 129 So. 59, 18-La.App. 525; 
Kenny v. Union R. Co., 152 N.Y.S. 117, 
166 App.Div. 497. But see cases in- 
fra notes 14-20. 


{a] Illustrations.—(1) False state- 
ment by an applicant for employment 
by a railway company that he was 
unmarried and had not been employed 
on any railroad. Kenny v. Union R. 
Co., 152 N.Y.S. 117, 166 App.Diy. 497. 
(2) Misrepresentations by an appli- 
cant for employment as a_ taxicab 
driver as to his race or color, his pos- 
session of a chauffeur’s badge, and his 


name. Plick v. Toye Bros. Auto & 
Taxicab Co., 127 So. 59, 18 La.App. 
525. 

[b] Reason for rule.—‘“The mis- 


representations were not responsible 
for the accident, and therefore 

[the employer] has not suffered any 
damage or disadvantage as a result 
of any of the alleged false statements 
made by deceased.”’ Plick v. Toye 
Bros. Auto & Taxicab Co., 127 So. 
59, 63, 138 La.App. 525. To same effect 
Kenny v. Union R. Co., 152 N.Y.S. 117, 
120, 166 App.Div. 497. 


[c] Well considered case.—Plick 


v. Toye Bros. Auto & Taxicab Co., 127 
So. 59, 13 La.App. 525 (reviewing au- 
thorities). 


9. Kenny v. Union a Co., 152 N.Y. 
S. 117, 166 App.Div. 49 


10. Kenny v. Union A Co., supra. 


11. Plick v. Toye Bros. Auto & 
Taxicab Co., 127 So..59, 13 La.App. 
525; Kenny v. Union R. Co., clo2 NG. 
Ss. 117, 166 App.Div. 497, 


12. Plick v. Toye Bros. Auto & 
Taxicab Go.}i127)Son 59,718 La:Appm 
525; Kenny v. Union R. Co., 1527NoOX. 
Ss. 117, 166 App.Div. 497.: 


13. St. 15 & 16 Geo. V c 84. 


14. Scott v. Summerlee Iron Co., 
[1931] A-C. 37, [1930] W.C.&I. 241. 


_15. Higgins v. Cadzow Coal Co., 
ea Sess.Cas. 54, [1931] W.C.&I. 


16. Moore v. Manor Powis Coal Co., 
[1930] Se.L.-T, 754. 


17... McKean v. Baira & Co., 
Sess.Cas. 258, [1932] W.C.&I1. 


18. Johnstone v. Mount Vernon 
Colliery Co., ; [1929] ~ SessiCas. ~227, 
[1929] W.C.&I. 54. 


19. Mullineux v. Florence Coal & 
Iron Co., 129 L..T.Rep.N.S. 404. 


20. St. 6 Edw. VII c 58; 20 Hals- 
bury L.Eng. p 158. 


21. Brindley v. Shelton Iron, Steel 
& Coal Co., 128 L.T.Rep.N.S. 783, 784, 
[1923] W.C.&I.. 151. 


“The protection given to employ- 
ers by [the provision] is 
intended ‘to “meet a case where the 
workman intentionally deceives the 
master.” Brindley v. Shelton Iron, 
Steel & Coal Co., supra. * 


[a] ‘Thus, where a workman, on 
reéntering an employment, signs a 
statement that he has not previously 
suffered from nystagmus, although he 
has, and later declares that he never 
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[§ 178] E. Classes of Persons Considered—1. In 
General statements have been made as to 
the classes of employees included within the oper- 
ation of particular compensation acts.?? 


General. 


[§ 179] 2. Casual Employees.* 


tion acts commonly contain provisions designed to 


read the statement or understood the 
contents of the form he signed, but 
signed the form in the belief that it 
was only the form required for get- 
ting a lamp, and such declaration is 
found true, recovery of compensation 
is not barred. Brindley v. Shelton 
Iron, Steel, & Coal Co., 128 L.T.Rep. 
N.S. 783, [1923] W.C.&I. 151. 


22. See cases infra this note. 

[a] In Indiana “the sort of em- 
ployés intended to become... . 
[the] beneficiaries [of the act] 

is an employé whose re- 


muneration is.popularly designated as 
wages rather than salary; whose 
compensation for service is not muni- 
ficent; who may reasonably be pre- 
sumed to be dependent on his wages 
for the sustenance of himself and 
family,-and whose wife and young 
children may reasonably be presum- 
ed without proof to be dependent on 
him for support; whose labor is man- 
ual, or of a like degree of industrial 
or commercial importance as manual 
labor when viewed from the stand- 
point of individual accomplishment. 
We should not be understood as in- 
dicating that any of these tests are 
decisive.” In re Raynes, 118 N.E. 387, 
390, 66 Ind.App. 321. 


[b] In New York (1) “all em- 
ployees are not workmen or operatives 
within the meaning of the law.” Co- 
hen v. Rosalsky, 246 N.Y.S. 299, 301, 
230 App.Div. 604 [aff 177 N.E. 177, 
256 N.Y. 649]. To same effect Krin- 
sky v. Ward & Gow, 184 N.Y.S. 443, 
193 App.Div. 557 [aff 132 N.E. 873, 
231 Noy. 525. (aff 42 S.Ct..)529, 259 
U.S. 503, 66 L.Ed. 1033)). (2) “The 
whole plan of the statute, its progress 
by amendment toward the ends 
sought, and the statute itself, point to 
the intention of the Legislature to 
have workmen or operatives included 
in the term ‘employee.’” Clark v. 
Voorhees, 184 N.Y.S. 888, 891, 194 App. 
Div. 13 [rev on other grounds 131 
N.E. 553, 231 N.Y. 14]. 


[ec] Oregon act is ‘designed to ac- 
cumulate a fund to compensate Ore- 
gon workmen sustaining accidental 
injuries in Oregon industries.” Shea 
v. State Industrial Acc. Commission, 
247 P. 770, 771, 118 Or. 642. 


[d] Puerto Rico act is to be in- 
terpreted to include “any person en- 
gaged by an employer of workmen 
entitled to the benefits of the act, 
whether a man, a woman, or a child.” 
People v. Martinez, 26 Puerto Rico 
226, 230. 


23. See statutory provisions. 


[a] Reason for exclusion.—‘‘One 
of the reasons that the casual em- 
ployee is excepted from the operation 
of the act is because of the imprac- 
ticability of requiring the employer 
to take out insurance, or to take the 
necessary steps to reject the act in 
each individual instance of such em- 
ployment.” Kaplan v. Gaskill, 187 N. 
W. 9438, 944,108 Neb. 455. 


[b] In Louisiana casual employees 
are not excluded from the beneiits of 
the act. Ranson-Rooney v. Overseas 
Ry., 134 So. 765, 17 La.App. 205 [set 
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except from their provisions mere casual empioy- 
ees.28 These provisions vary somewhat in wording, 
however, entailing corresponding differences in con- 
struction ;24 but if the employment was casual with- 


in the meaning of such statutes, an injury is not comi- 


The compensa- 


aside on other grounds 136 So. 486, 
173 La. 183]. 


[ec] In Massachusetts (1) an early 
statute excepted casual employment. 
St. (1911) ¢ 751 pt 5. (2) An amend- 
ment, however, struck out the excep- 
tion. Act (1913) c 568 § 1, and Acts 
(1914) ¢ 708 § 18. 


[d] In New York, since the amend- 
ment of 1916, a casual employee in 
the service of an employer, whose 
principal business is that of carrying 
on or conducting a hazardous employ- 
ment, is within the act. Cummings Vv. 
Underwood Silk Fabric Co., 171 N.Y. 
S. 1046, 184 App.Div. 456. 


[e] In Texas (1) when the work- 
men’s compensation law was enacted, 
it excepted one whose employment is 
but casual or is not in the usual 
course of the trade,, business, profes- 
sion, or occupation of the employer. 
Vernon’s Sayles Civ. St. Annot. art 
5246yyy. (2) Later the act was 
amended by eliminating the words 
‘but casual or is.” Acts (1917) ¢ 103 
pt 4 § 1. (8) Under this amendment 
one who is only casually employed 
is entitled to the benefits of the act if 
he is injured while in the usual course 
of the trade, business, profession, or 
occupation of his employer. Wells v. 
Lumbermen’s Reciprocal Ass’n, 
(Commn.App.) 6 S.W.(2d) 346 [rev 
(Civ.App.) 1 S.W.(2d) 945]; Mary- 
land Casualty Co. v. Donnelly, (Civ. 
App.) 50 S.W.(2d) 388; Oilmen’s Re- 
ciprocal Ass’n v. Gilleland, (Civ.App.) 
285 S.W. 648 [rev on other grounds 
(Commn.App.) 291 S.W. 197]. 


{f] Im Wisconsin (1) as original- 
ly enacted, the act read: ‘‘But not in- 
cluding any person whose employ- 
ment is but casual or is not in the 
usual course of the trade, business, 
profession, or occupation of his em- 
ployer.” . Li’ (1911) ¢ 59. (2) The 
words “is but casual or’. were strick- 
en out by L. (1917) c¢ 624, so that 
thereafter an employee was under the 
act even though his employment was 
but casual, if it was in the usual 
course of a trade, business, profes- 
sion, or occupation of his employer. 


24. Thompson vy. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916B 506; In 
re Gaynor, 104 N.E. 339, 217 Mass. 86, 
L.R.A.1916A 363; Dyer v. James Black 
Masonry, etc., Co., 158 N.W. 959, 192 
Mich, 400. 


25. Baer’s Express & Storage Co. v. 
Industrial Board of Illinois, 118 N.B. 
412, 282 Ill. 44; Kelly-Atkinson Const. 
Co. v. Foreman Bros. Banking Co., 
218 Ill.App. 345; Nelson v. Stukey, 
300 P. 287," 89 “Mont: 277,)°78" ATR. 
483; Bridger v. Lincoln Feed & Fuel 
Co., 179 N.W. 1020, 105 Neb. 222; Le 
Blane v. Nye Motor Co., 147 A. 265, 
Boa Vt. 194 [foll 147 A. 267, 102 Vt. 

01). 


26. See statutory provisions. 


{a] In California (1) the act de- 
fines casual employment as that not 
contemplated to last over ten days or 
cost over one hundred dollars. St. 
(1917) p 835 § 8 (c). (2) The words 
“work contemplated,’ as used in the 
act, are used in direct connection with 
the previous word “employment,” and 


pensable' under the act.?° 
ployment is specifically defined by statute,”® the 


Except where casual em- 


mean the work contemplated as the 
object of the employment; and where 
one employed to do only carpentry 
work on™“ building repaired under 
employment, not in the course of em- 
ployers’ business, and it would take 
him less than ten days to do the 
work, his employment was _ casual, 
although all the work by different 
craftsmen would take more than ten 
days, and entail a,labor cost exceed- 
ing one hundred dollars. Rissman v. 
Industrial Accident Commission of 
California, 213 P. 991, 190 Cal. 619. 
(3) Roofing repairs costing sixteen 
dollars and completed in less than ten 
days was held casual work, preclud- 
ing workmen’s recovery of compensa- 
tion from employer for injuries sus- 
tained. .Edwards v. Industrial Acci- 
dent Commission, 18 P.(2d) 979, 129 
Cal.App. 447. (4) Under such statute 
employment well calculated to last 
three or four days and cost not over 
forty-nine dollars is casual. Arper 
v. Industrial Accident Commn., 9 P. 
(2d) 220, 121 Cal.App. 240. (5) So 
employment to paint a store front, 
completed in two and one half days, 
for compensation of fifteen dollars, 
where the materials used cost less 
than twenty dollars in addition, is al- 


so casual. Klumpp v. Industrial Ac- 
cident Commn., 291 P. 456, 107 Cal. 
App. 733. (6) Employment to wreck 


a barn, which took less than ten days, 
costing less than _one hundred dol- 
lars, is casual. Pacific Employers’ 
Ins. Co. v. Department of Industrial 
Relations, 267 P. 880, 91 Cal.App. 577. 


{b] Im Missouri, Rev. St. (1929) § 
3305 par d, providing that an em- 
ployee who is employed by the same 
employer for more than five and one 
half: consecutive work days shall for 
the purpose of the act be considered 
as a regular and not a caSual em- 
ployee, has been held not to establish 
a hard and fast line of distinction be- 
tween a regular and casual] employee, 
and does not prevent a person from 
becoming a regular employee before 
lapse of the statutory period. Carri- 
gan.v. Western Radio Co., 44 S.W.(2d) 
245, 226 Mo.App. 468. 


[c] In Montana (1) Rev. Codes 
(1921) § 2888 defines ‘‘casual employ- 
ment” as “employment not in the 
usual course of trade, business, pro- 
fession, or occupation of the employ- 
er.’ (2) Under such statute, if the 
employment is in the usual course of 
trade, it is not casual. Industrial 
Accident Board v. Brown Bros. Lum- 
ber Co., 292 P. 902, 88 Mont. 375. 


{d] In Nebraska (1) the statute 
provides that “the term ‘casual’ shall 
be construed to mean ‘occasional, 
coming at certain times without regu- 
larity, in distinction from stated or 
regular.’” Rev. St. (1913): §- 3656 
subd 4, as amended by L. (1917) ec 85 § 
4, (2) If the employment comes 
within this definition of “casual,” the 
employee is precluded from recover- 
ing compensatiorm under the act. 
Bridger v. Lincoln Feed & Fuel Co., 
179 N.W. 1020, 105 Neb. 222. 


[e] In New Jersey (1) casual em- 
ployments are defined as follows: “If 
in connection with the employer’s 
business, as employment the occasion 
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eourts have generally considered it inadvisable to at- 
tempt to give a general definition of “casual,” and 


for which arises by chance or is pure- 
ly accidental; or if not in connection 
with any business of the employer, as 
employment not regular, periodic or 
reGurring.7)4 Po -Bet (4911). p. 134,..as 
amended by L. (1919) c 93 (P. L. p 
201 § 9). (2) Under such statute an 
employment in connection with the 
employer’s business which either aris- 
es by chance, or is purely accidental, 
is casual. Thompson v. Wagner, 135 
A. 800, 103 N.J.Law 230; Van Nuys 
v. Levine, 165 A. 885, 11 N.J.Misc. 309. 
(3) If the employment is not in con- 
nection with the employer’s business, 
an employment is casual where one is 
employed to perform a particular 
service, not part of his usual and reg- 
ular employment, with no expectation 
of continued, recurring, or periodic 
employment. Forrester v. Eckerson, 
151 A. 639, 107 N.J.Law 156. 


[f] In TenneSsee (1) the act de- 
fines a “casual employee” as one who 
is not employed in the usual course of 


trade, business, profession, or occu- 
pation of the employer. Acts (1919) 
ce 123 § 6 subd (b). (2) Under this 


statute an employee must be regard- 
ed as a casual employee if he is not 
engaged with reference to the busi- 
ness of the employer. Gibbons v. 
Roller Estates, 43 S.W.(2d) 198, 163 
Tenn. 373. (3) Conversely, an em- 
ployee may be within the protection 
of the statute if engaged with refer- 
ence to the usual course of the mas- 
ter’s business, although his employ- 
ment itself is casual, as distinguished 
from regular, employment. Gibbons 
v. Roller Estates, supra (employment 
of a helper for painters doing special 
work by an operator of an office build- 
ing was “casual,” precluding an award 
of compensation for his death). 


27. Consumers’ Mutual Oil Pro- 
ducing Co. v. Industrial Commn., 124 
N.E. 608, 289 Ill. 423; Chicago Great 
Western R. Co. v. Industrial Commn., 
120 N.E. 508, 284 Ill. 573; Aurora 
Brewing Co. v. Industrial Board, 115 
N.E. 207, 277 Ill. 142; Hygeia Ice & 
Coal Co. v. Schaeffer, 136 A. 548, 152 
Md. 231; In re Karos, 243 P. 593, 34 
Wyo. 357; Manton v. Cantwell, [1920] 


A.C. 781; Stoker v. Wortham, 88 L.J. 
K.B. 457, [1919] 1 K.B. 499, [1919] 
W.C.&I. 58. 

[a] Held casual.—(1) Employment 


of boy to assist in making deliveries, 
without regular salary or fixed dura- 


tion of period of work. Lindberg v. 
Pantoleon, 274 P. 1009, 97 Cal.App. 
112. (2) One employed to lay ce- 


ment floor, paid by day, and injured 
while helping lay shingles because 
rain prevented cement work. Lackey 
v. Industrial Commission of Colorado, 
249 P. 662, 80 Colo. 112. (3) Employ- 
ment of carpenter engaged at fixed 
daily wage to repair displaced wall 
of ice storage plant. Orr v. Boise 
Cold Storage Co., 12 P.(2d) 270, 52 
Idaho 151. (4) Irregular employment 
in lumber yard, for a day or two at 
a time, of one at such times as he 
could not secure work at his trade as 
a molder. Chas. A. Smith & Co. v. 
Industrial Commission, 132 N.E. 470, 
299 Ill. 377. (5) Employment of one 
for specific work, such as cleaning 
floors and making drives for which he 
was separately and almost immediate- 
ly paid, permitted to sleep in a liv- 
ery barn, and who was not on the 
pay roll. Diamond Livery v. Indus- 
trial Commn., 124 N.E. 609, 289 Ill. 
591. (6) Employment of carpenter 
temporarily, as a helper on a transfer 


wagon. Thede Bros. v. Industrial 
Commission, 121. N.E. 172, 285 Ill. 
483. (7) Employment of structural 


iron worker for a few days on a drive- 
way being constrycted from a pub- 
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cial facts.27 In 
lie viaduct to employer’s freight 
house. Chicago, Great Western R. 


Co. v. Industrial Commn., 120 N.E. 
508, 284 Ill. 573. (8) Employment. in 
assisting in dynamiting or blowing 
out of stumps, which took but a few 
minutes of time and was not a regu- 
lar or stable employment within the 
meaning of the statute. McLaugh- 
lin v. Industrial Board, 117 N.E. 819, 
281 Ill. 100. (9) Employment to pull 
pumps and repair pump jacks, serv- 
ice to be paid for at so much a month, 
whether employment required one day 
or a month and where the servant was 
assured when hired that there would 
be three or four weeks’ work, and 
maybe longer. Consumers’ Mut. Oil 
Producing Co. v. Industrial Commn., 
124 N.E. 608, 289 Ill. 423, (10) Em- 
ployment of plasterer at rare inter- 
vals by a brewery to plaster various 
additions to the plant, for no stated 
time, and at no certain intervals. Au- 
rora Brewing Co. v. Industrial Board, 
115 N.E. 207, 277 Ill. 142. (11) Flor- 
ist’s employment of carpenter to 
patch roof. Zeidler v. Prueher, 154 
N.E. 35, 85 Ind.App. 627. (12) Em- 
ployment of one to do odd jobs for 
several weeks, whose employment was 
ended on employer’s leaving for trip, 
but who, on employer’s. return, was 
given a one day’s job on garage. Bai- 
ley v. Humrickhouse, 148 N.E. 428, 
83 Ind.App. 497. (13) One returning 
for tools after employment ceased, 
and injured while voluntarily assist- 
ing new employee. Johnson v. City 
of Albia, 212 N.W. 419, 203 Iowa 1171. 
(14) Employment of contractor con- 
structing corncrib for retired are 

i: 


er, who lived in nearby town. 
phant v. Hawkinson, 183 N.W. 805, 
192 Iowa 1259, 33 A.L.R. 14338. (15) 


Employment to sweep out rooms of 
building that had been vacated by 
company in automobile’ business. 
Herbig v. Walton Auto Co., 182 N.W. 
204, 191 Iowa 394. (16) Workman 
after having shingled a roof noticed 
that chimney needed cement and vol- 
unteered to apply it if owner would 
furnish it. While doing this work 
he was injured. He had already fin- 
ished his shingling job and was work- 
ing for another employer and the lit- 
tle cement work did not take over an 
hour. Bedard v. Sweinhart, 172 N.W. 
937, 186 Iowa 655. (17) Workman en- 
gaged in assisting. several other men 
build corncrib. e was not engag- 
ed for any other work, and the 
job would have taken about four or 
five days. Oliphant v. Hawkinson, 
supra. (18) Workman, not hired as 
a steady man, engaged in resetting 
light poles requiring three or four 
hours’ time. Porter v. Mapleton Elec- 
tric Light Co., 183 N.W. 803, 191 Iowa 
1031. (19) Workman employed to 
clean up employer’s premises after 
the employer had moved out, where 
it was estimated that it would not 
take over a day and a half. Herbig 
v. Walton Auto Co., supra. (20) Em- 
ployment of repair company’s em- 
ployee, who, while repairing defend- 
ant’s Ship, was instructed to go up 
on defendant’s crane which sudden- 
ly developed trouble. Ranson-Rooney 
Vv. Overseas Ry., 134 So. 765, 17 La. 
App. 205 [set aside on other grounds 
136 So. 486, 173 La. 183] (where, how- 
ever, it was held that casual em- 
ployees are not excluded from the 
benefits of the act). (21) Employ- 
ment by employer, who was engaged 
in business of buying and selling 
pulpwood, specified in accordance with 
the Workmen’s Compensation Act, of 
claimant to help unload pulpwood 
when an emergency due to some un- 
explained cause aside from expense 
of demurrage compelled him to unload 
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each case must be decided quite largely upon its spe- 


construing a workmen’s compensa- 


and yard pulpwood at a certain point. 
Pooler’s Case, 118 A. 590, 122 Me. 11. 
(22) Employment of teamster at odd 
jobs in hauling coal by the proprie- 
tor of a retail coal business, the em- 
ployment being for no fixed period. 
Cheever’s Case, 106 N.E. 861, 219 
Mass. 244 (decided prior to amend- 
ment of 1914 [Acts (1914) c 708 § 
13]). (23) Employment of waiter by 
caterer to serve at single banquet. 
Gaynor’s Case, 104 N.E. 339, 217 Mass. 
86 (decided prior to amendment of 
1914 [Acts (1914) e¢ 708 § 13]). (24) 
Temporary employment, by house 
moving contractor, of carpenter work- 
ing for property owner on same prem- 
ises. Marvil v. Elliott, 165 A. 822, 
164 Md. 659. (25) Employment of 
electrician installing electric wiring 
in apartment on second floor of build- 
ing rented by employer. Ostlie v. H. 
F. Dirks & Son, 248 N.W. 283, 189 
Minn. 34. (26) Employment as prop- 
erty. man in circus performing for 
week under auspices of fraternal or- 
ganization. Houser v. Osman Temple 
Ancient Arabic Order Nobles of Mys- 
tic Shrine, (Minn.) 248 N.W. 827. 
(27) Employment of plumber by can- 
dy shop keeper to do work requiring 
only twenty hours for its completion. 
Petrow.& Giannou v. Shewan, 187 N. 
W. 940, 108 Neb. 466. (28) Employ- 
ment to unload cars of coal for twen- 
ty-five cents a ton at irregular inter- 
vals under separate employment for 
unloading of each particular car. 
Bridger v. Lincoln Feed & Fuel Co., 
179 N.W. 1020, 105 Neb. 222. (29) 
Employment of one soliciting order 
for peaches on commission by persons 
with whom he and purchaser arranged 
for transportation thereof to load and 
unload them. Van Nuys v. Levine, 
165 A. 885, 11 N.J.Mise. 309. (30) 
Temporary employment of extra help- 
er in course of employers’ business 
for particular job, not to be continued 
at regular, or recurring intervals. 
Van Nuys vy. Levine, supra. (31) 
Employment at stipulated sum per 
hour to aid in removing snow, sub- 
ject to discharge at any time and in 
any event when the snow shall be 
cleared. Thompson v. Wagner, 135 
A. 800, 103 N.J.Law 230. (32) Em- 
ployment of truck driver in spraying 
bushes after regular day’s work. Peo- 
ple v. Imbesi, 254 N.Y.S. 803, 235 App. 
Div. 636. (33) Employment of regu- 
lar employee, a painter, by president 
of employer for incidental services 
around latter’s home. Forrester vy. 
Eckerson, 151 A. 639, 107 N.J.Law 
156. (384) Employment for a dollar 
an hour to repair a well, a work oc- 
cupying only some two hours. Otmer 
v. Perry, 108 A. 369, 94 N.J.Law 73. 
(35) Employment of person by driver 
working on tonnage basis to help with 
load. Colbert v. Industrial Commis- 
Sion of Ohio, 182 N.E. 330, 42 Ohio 
App. 544. (36) Employment of a steel 
worker to erect steelwork for his 
employer’s building. Hartz v. Scha- 
fer, jb 4 Acw TLS. 0 os bag 44 On MGoT)) 
Where one conducting butcher busi- 
ness contracted to cut down five trees 
and to have wood for use in his butch- 
er shop, and directed an employee to 
do the work. Fiorot v. Braide, 123 A. 
779, 279 Pa. 247. (88) Employment, 
by oil well operator, of skilled me- 
chanic engaged in business for him- 
self to repair an engine under agree- 
ment to pay him his customary charge 
of one dollar and twenty-five cents 
an hour for time required to make re- 
pairs. Callihan v. Montgomery, 115 
A. 889, 272.Pa. 56. (39) Employment 
of farmer to saw wood for specified 
Sum per day and for indefinite period. 
Chamberlain vy. Central Vermont Ry. 
Co., 137 A. 326, 100 Vt. 284.. (40) Em- 
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tion statute, the usual and ordinary definitions of 
the word “easual,” as given by the lexicographers, 


ployment of window washer, who did 
his work as needed for two years. 
Hill v. Begg, [1908] 2 K.B. 802, 1 B. 
W.C.C. 320. (41) Employment of win- 
dow cleaner who had cleaned windows 
of private house once a month for 
four years with no definite arrange- 
ment in advance as to regular time of 
work. Ritchings v. Bryant, 6 B.W. 
c.C. 188. (42) Employment of plas- 
terer to repair houses belonging to 
publican. McCann v. McDonnell, 
[1913] 47 1.L.T. 229. (43) Employ- 
ment of laborer by shopkeeper to re- 
pair houses disconnected from. the 
shop. Kelly v. Buchanan, [1913] 47 
LL. Ts 228. 


[b] Held not casual.—(1) Busi- 
ness agent of labor union, fatally 
injured in automobile accident while 
returning from investigation of la- 
bor conditions. Standard Accident 
Ins. Co. v. Hoage, 66 F.(2d) 275. (2) 
Employment of ‘painter by day to 
paint houses of employees of large in- 
dustrial company, on work that last- 
ed several months and required two 
or more mén. National Cast Iron 
Pipe Co. v. Higginbotham, 112 So. 734, 
216 Ala. 129. (3). Employment of 
carpenter to cover house of coal com- 
pany with shingles, which house was 
leased to vice president of coal com- 
pany, where employer kept and had 
at that time a regular crew of carpen- 
ters to do carpenter work in its busi- 
ness. Ex parte Little Cahaba Coal 
Co., 105 So. 648, 213 Ala. 596. (4) 
Employment of carpenter to erect 
dwelling house, wha worked for over 
three months at day wages. Arm- 
strong v. Industrial Accident .Com- 
mission of State of California, 171 P. 
321, 36 Cal.App. 1. (5) Employment 
of carpenter engaged for several 
weeks’ work .in building platform, 
shelves, and bins at warehouse. De 
Carli v. Manchester Public Ware- 
house Co., 140 A. 637, 107 Conn. 359, 
60 A.L.R. 1191. (6) Employment of 
one as house girl for some three years 
after school hours and sometimes for 
whole days when school not in ses- 
sion. Pallanck v. Donovan, 136 A. 471, 
105 Conn. 591.. (7) Employment of 
special policeman on duty at theater, 
who had continued under one appoint- 
ment for over five years. Lake v. 
City of Bridgeport, 128 A. 782, 102 
Conn. 337. (8) Employment of eleven 
year-old-boy to work in store during 
summer vacation and to assist in 
sweeping, unpacking boxes, running 
érrands, and occasionally waiting on 
customers. McDonald v. Great At- 
lantic & Pacific Tea Co., 111 A. 65, 95 
Conn. 160. (9) Employment of one 
who kept machinery and boats in or- 
der in amusement park whenever call- 
ed on, and had no other occupation. 
Boyle v. Mahoney & Tierney, 103 A. 
127, 92 Conn, 404. (10) An employ- 
ment is not casual where the comple- 
tion, of the work will take a number 
of weeks, and the employee is to con- 
tinue to the end if satisfactory. 
Thompson v. Twiss, 97 A. 3 
Conn. 444, L.R.A.1916E 506. 
Regular recurring employment, 
though only on Saturday nights. 
Flynn v. Carson, 243 P. 818, 42 Idaho 
141. (12) Employment of plumber’s 
employee where farmer_ contracted 
with ‘plumber to install windmill 
head. Makeever v. Marlin, 174 N.B. 
517, 92 Ind.App. 158. (13) Employee 
regularly employed by a telephone 
company who agreed to do line work 
for electric company when called on. 
During eleven months he worked 
about twenty days in all for the elec- 
tric company. Eddington v. North- 


lcobs, 106.A. 255, 134 Md. 133. 


| 192 Mich: 400. 


| Monticello Tp., 
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western Bell Telephone Co., 202 N.W. 
374, 201 Iowa 67; Pfister v. Doon 
Electric Co., 202 N.W. 371, 199 Iowa 
548. (14) Employment at a regular 
job which would have lasted for a pe- 
riod of over two months. Gardner v. 
Trustees of Main Street M. E. Church, 
(lowa) 250 N.W. 740. (15) Employ- 
ment as fireman requiring employee 
to respond to each alarm at his sta- 
tion. Juan’s Case, 134 A. 161, 125 Me. 
361. (16) Employment for six years 
to move boiler from place to place 
in a quarry and to haul water when- 
ever required at a certain rate per 
hour for employee and his team, 
which services were necessary inci- 
dents to operation of quarry. Mitch- 
ell’s Case, 118 A. 287, 121 Me. 455, 33 
A.L.R. 1447. (17) One employed for 
fifteen years by a New York boiler 
company in setting up boilers in vari- 
ous states. Smith v. Heine Safety 
Boiler Co., 112 A. 516, 119 Me. 552. 
(18) Farmer and teamster engaged by 
canning factory early in canning sea- 
son to do hauling at such times as 
he might be needed during season 
at a certain rate of pay, hauling be- 
ing a necessary..part .of employer’s 
business. . State Accident Fund pees 
Employment to’ oversee unloading of 
glass brought to building under con- 
struction, as the work progressed, the 
service being sure to recur, but not 
at regular. intervals. Dyer v. James 
Black Masonry, etc., Co., 158 N.W. 959, 
(20) Workmen’s em- 
ployment by town to remove brush 
growing along side of road. Reed v. 
205 N.W. 258, 164 
Minn. 358. (21) Employment in 
maintaining grounds of summer re- 


sort over a period of three to four 


months. Klein. v. McCleary, 192 
N.W. 106, 154 Minn. 498. (22) Em- 
ployment of caretaker at clubhouse, 
at a fixed sum per hour, under di- 
rection of officers,‘ during the club 
season. Dietz Club v. Niehaus, 193 
N.W. 344, 110 Neb. 154. (23) Em- 
ploymenti to do ‘painting ‘on outside 
of brick building owned and used in 
wholesale drug’ business. Sherlock v. 
Sherlock, 201 N.W. 645, 112 Neb. 797. 
(24) Employment of one to work dur- 
ing absence of one on his vacation. 
Nosky v. Farmers’ Union Co-Op. 
Ass’n, 191: N.W. 846, 109 Neb. 489. 
(25) Employment of one in garage 
without understanding as to time of 
employment or character’ of labor 
and who performs such labor in and 
about the garage as directed by fore- 
man. Nedela v. Mares Auto Co., 184 
N.W. 885, 106 Neb. 883. (26) Employ- 
ment to cart in hay. Roe v. Bonham, 
123 A, 376, 99 N.JS:Law 290. (27) 
Household worker who for ten years 
worked for housewife for part of 
every week housewife was at home, 
both parties expecting that services 
would be continued. Harrington vy. 
Garrison, 168 A. 166, 11 N.J.Misc. 754. 
(28) Employment of practical nurse 
to attend another about to be confined 
in childbirth, and to do general house- 
work for three weeks and for further 
time as services might be required. 
Cantwell v. Delaney, 160 A. 679, 10 N. 
J.Mise. 783 [aff 166 A. 198, 110 N.J. 
Law 554]. (29) Employment of one 
injured while unloading car of flour 
two days after he had unloaded an- 
other car for defendant. Mullen v. 
Walker, 143 A. 363, 105 N.J.Law 199. 
(30) Domestic servant injured during 
definite period of employment for two 
weeks, with indefinite period add- 
ed. Stillman v. Judges of Court of 
Common Pleas of Essex County, 139 
A. 705, 6 N.J.Mise. 6. (31) Employ- 


la mere “casual employment.” 
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are usually accepted,?* even though it is difficult 
under these definitions to lay down a general rule 


ment for indefinite period at five dol- 
lars per day to work under contract 
on the erection of a structural steel 
building. Scott v. Payne Bros., 89 A. 
927, 85 N.J.Law 446. (32) Employ- 
ment to shave skins at so much per 
dozen where it is shown that the in- 
tent was to give employment at piece 
work in defendant’s regular business, 
without limit as to time. Schaeffer 
v. De Grottola, 89 A. 921, 85 N.J.Law 
444, (33) Employment of one work- 
ing for farmer in tearing down _an- 
other’s building under contract. War- 
ner v. Longstreth, 164 A. 806, 108 Pa. 
Super. 124. (34) Employment of 
claimant to enlarge and improve 
drainage ditch on premises and -“‘fix 
up property fom camp purposes.” 
Dunlap v. Paradise Camp, 158 A. 265, 
305. Pa..:516. (35) Employment of 
stone mason by builder to stake off 
ground preparatory to building. Cam- 
pagna v. Ziskind, 135 A. 124, 287 Pa. 
403. (36) Fact that sawmill was shut 
down for repairs and that foreman 
was superintending repair work in 
engine room when -he was assaulted 
and fatally injured did not affect his 
status as employee and make his Ors 
on- 
solidated. Underwriters v. Saxon, 
(Tex.Civ.App.) 250 S.W. 447 [rev on 
other grounds (Commn.App.) 265 S. 
W. 143]. (37) Employment by sher- 
iff of a county of a person to assist 
in capture of escaped _ prisoner, 
where such assistant was killed in his 
effort to capture prisoner after hav- 
ing been engaged in pursuit for four 
days. Millard’ County v. Industrial 
Commission, 217. P. 974, 62 Utah 46. 
(38) Farmer employed by copper min- 
ing company to make repairs on a ca- 
nal conducting water used for irriga- 
tion and watering stock, and also for 
usual and regular business of mining 
and milling company’s ores. Utah 
Copper Co. v. Industrial Commission 
of Utah, 193 P. 24, 57 Utah 118, 13 
Acts RA 1367: (39) a et of 
boy hired as extra helper’ from time 
to time in a butcher shop: oh: Satur- 
days or busy days. Jordan v. Wein- 
man, 167 N.W. 810, 167 Wis. 474. (40) 
Employment of laborer at ‘packing 
plant, not regularly employed, to as- 
sist in cleaning up necessitated by 
special repair work. F. C. Gross & 
Bros. Co. v. Industrial Commission of 
Wapconeln, 167 N.W..809, 167, Wis. 
12. f 


28. Cal.—Blood v. State Industrial 
PERT Commn., 30 Cal.App. 274, 157: P: 


Tll.—Consumers’ Mut. Oil Produc- 
ing Co, v. Industrial Commn., 124 N. 
BE. 608, 289 Ill. 423; Aurora Brewing 
Co. v. Industrial Board, 115 N.E: 207, 
277 Til. 142. 


Ind.—Mason. v. Wampler, 166 N.E. 
885, 89 Ind.App. 483. 


Iowa.—Gardner v. Trustees of Main 
St. M. BE. Church of Ottumwa, 250 N. 
W. 740; Porter v. Mapleton Electric 
Light Go., 183 N.W. 803, 191 -Iowa 
1031; Bedard v. Sweinhart, 172 N.W. 
937, 186 Iowa 655. But see Dial v. 
Coleman’s Lunch, 251 N.W. 338, 34 
(“The statute is, however, far more 
comprehensive in its scope than the 
mere technical definition of the word 
{casual Tt ts nqt here employed in 
its purely technical or abstract sense. 
It must be construed in the light of 
the statute and so as to carry out 
the legislative intent’). 


Mass.—Gaynor’s Case, 104 N.E. 339, 
217 Mass. 86, L.R.A.1916A 363. 


Mo.—Sonnenberg v. Berg’s Market, 
(App.) 55 S.W.(2d) 494. 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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which will show clearly just where to draw the line 
between employments that are casual and those that 
The meaning of the term may be more 


clearly understood by referring to its antonyms, 
Yb 


are not.?° 


which are “regular,” “ 


“eertain.’’3° 


systematie, 


In some jurisdictions the phraseology 
of the acts tends to indicate that the contract for 
service is the thing to be analyzed in order to de- 
termine whether it is casual,*! while in other acts the 
nature of the service rendered is the decisive test.3? 
It has also been said that the question must be de- 
termined with principal reference to the scope and 
purpose of the hiring rather than with sole regard to 
the duration and regularity of the service.*? In any 
event, the proviso making the act inapplicable to 
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periodic,” and 


casual employment-ought not to be enlarged by diffi- 


Vt.—Le Blanc v. Nye Motor Co., 147 
A. 265, 102 Vt. 194 [foll 147 A. 267, 
102 Vt. 201]. 


Wis.—Holmen Creamery Ass’n v. 
Industrial Commn., 167 N.W. 808, 167 
Wis. 470. 


“Casual” 11 C.J. p 28. 


29. Aurora Brewing Co. v. Indus- 
trial Board, 115 N.E. 207, 277 Ill. 142. 


30. Cal.—Blood v. Industrial Com- 
mn., 157 P. 1140, 30 Cal.App. 274. 


Ill.—Smith & Co. v. Industrial Com- 
mn., 132 N.E. 470, 299 Ill. 377. 


Ind.—Mason y. Wampler, 166 N.E. 
885, 89 Ind.App. 483. 


Me.—Pooler’s Case, 118 A. 590, 122 
Me. 11. 


Mass.—In re Gaynor, 104 N.E. 339, 
217 Mass. 86, L.R.A.1916 363. 


Eng.—McCarthy v. Norcott, 2 B.W. 
CiC» 279: 


N.B.—Bolden v. Chase, 46 N.B. 147. 


31. U.S.—Western Union  Tele- 
graph Co. v. Hickman, 248 F. 899 (con- 
struing West Virginia statute). 


Cal.—Blood v. State Industrial Acc. 
Copan 157 P. 1140, 30 Cal.App. 274, 
275. 


Ill. Chicago Great Western R. Co. 
v. Industrial Commission of Illinois, 
120 N.E. 508, 284 11). 573; Scully v. 
Industrial Commission of Illinois, 120 
N.E. 492, 284 Ill. 567; McLaughlin v. 
Industrial Board, 117 N.E. 819, 281 Ill. 
100;, Aurora Brewing Co. v. Industrial 
Board, 115 N.E. 207, 277 Ill. 142. 


Me.—Mitchell’s Case, 118 A. 287, 
121 Me. 455, 33 A.L.R. 1447; Smith v. 
Heine Safety Boiler Co., 112 A. 516, 
119 Me. 552. 


Md.—State Accident Fund v. Ja- 
cobs, 106 A. 255, 134 Md. 133. 


Mass.—in re Gaynor, 104 N.E. 339, 
217 Mass. 86, L.R.A.1916A 363. (de- 
eided prior to amendment of 1914 
{Acts (1914) c-708 § 13]). 


Neb.—Kaplan v. Gaskill, 
943, 108 Neb. 455. But see Petrow & 
Giannou v. Shewan, 187 N.W. 940, 
108 Neb. 466 (held proper to consider 
the nature of service rendered). 


187 N.W. 


Pa.—Callihan v. Montgomery, 115 


A. 889, 272 Pa. 56 


Vt.—Le Blanc v. Nye Motor Co., 147 
A. 265, 102 Vt. 194 [foll 147 A. 267, 
102 Vt. 201]; Chamberlain v. Central 
Vermont Ry. Co., i137 A. 326, 100 Vt. 
284. 


But see Eddington v. Northwestern 
Bell Telephone Co., (Iowa) 202 N.W. 
374, 377 (‘The distinction made as to 
whether on the one hand the charac- 
ter of the employment shall be the 
test, or on the other that the charac- 

7 


ter of the work be the test, is some- 
what strained, if not fanciful’). 


32. Conn.—Thompson y. Twiss, 97 
A. 328, 90 Conn. 444, L.R.A.19165H, 506. 


Md.—Hygeia Ice & Coal Co. v. 
Schaeffer, 136 A. 548, 152 Md. 231. 


Mo.—Sonnenberg v. Berg’s Market, 
(App.) 55 S.W.(2d) 494. 


Utah.—Millard County v. Industrial 
Commn., 217 P. 974, 62 Utah 46; Utah 
Copper Co. v. Industrial Gommn., 193 
P2457) Ditah 1187 T3PAS EARS 1367: 


Va.—Hoffer aad v. Smith, 138 S.E. 
474, 148 Va. 22 


Wis.—Gross ak & Co. v. Indus- 
trial Commn., 167 N.W. 809, 167 Wis. 
612; Holmen Creamery Ass’n y. In- 
dustrial Commn., 167 N.W. 808, 167 
Wis. 470. 


[a] hus, where the operation of 
the employer’s business required the 
employment of extra meat cutters on 
every Saturday, the employment for 
Saturday of plaintiff as such extra 
meat cutter was not casual. Sonnen- 
berg v. Berg’s Market, (Mo.App.) 55 
S.W.(2d) 494. 


33. State Accident Fund v. Jacobs, 
106 A. 255, 184 Md. 133. 


34. Eddington v. Northwestern 
Bell Telephone Co., 202 N.W. 374, 201 
Iowa 67. 


35. Gardner v. Trustees of Main 
St. M. E. Church of Ottumwa, (Iowa) 
250 N.W. 740. 


36. Colo.—Industrial Commn. v. 
Funk, 191 P. 125, 68 Colo. 467. 


Ill.—Consumers’ Mut. Oil Produc- 
ing Co. v. Industrial Commn., 124 N.E. 
608, 289 Ill. 423. 


Me.—Mitchell’s Case, 118 A. 287, 121 
Me. 455, 33 A.L.R. 1447. 


Md.—State Ace. Fund v. Jacobs, 106 
A. 255; 134 Md. 1338. 


Mich.—Dyer v. James Black Mason- 
ry & Contracting Co., 158 N.W. 959, 
192 Mich. 400. 


N.J.—Sabella v. Brazileiro, 91 A. 
1032, 86 N.J.Law 505, 506 [aff 94 A. 
1103, 87 N.J.Law 710] (where the court 
said of a stevedore: ‘‘The evidence 
shows that deceased was justified in 
the expectation that the employment 
would continue at least until the ship 
was loaded or so long as his services 
were required for that purpose. 
While this class of work was not con- 
stant, depending upon there being a 
ship of the prosecutor in port, it ap- 
pears that the deceased was frequent- 
ly called upon by the prosecutors to 
serve them in this particular charac- 
ter of work, being one of a class of 
stevedores ready to respond when 
called. We think this supports the 
finding that the employment was not 
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cult or doubtful construction so as to render an in- 
jury noncompensable,*?4 and where the statute uses 
the phrase “purely casual,” it should receive a strict 
construction as against the employer and a liberal 
construction in favor of the employee. 
said that, where one is employed to do a particular 
kind of work, which employment reeurs with regular- 
ity, and where there is a reasonable ground that such 
recurrence will continue for a reasonable period of 
time, such employment is not casual,*° but where 
the employment cannot be characterized as perma- 
nent or periodically regular, but occurs by chance, 
or with the intention and understanding on the part 
of both employer and employee that it shall not be 
continuous, it is casual.3* 


35 


It may be 


Accordingly, it has been 


casual within the meaning of the 
word as expressed in the statute’’). 


N.D.—Gotchy v. North Dakota 
Workmen’s Compensation Bureau, 194 
N.W. 663, 49 N.D. 915. 


petit pesetigys v. Buxton, 84 L.J.K.B. 


[a] Other statements of rule.— 
(1) Where plaintiff’s contract with 
his employer was for a fixed rate of 
wages and to continue so long and for 
all work that the employer had to 
do, the employment was not casual, 
Johnson v. Choate, 119 N.E. 972, 284 
Ill. 214. (2) An employment is not 
“casual,” when the term of employ- 
ment is indefinite, and the work to be 
performed is in connection with the 
regular business and occupation of 
the employer. Nebraska National 
Guard v. Morgan, 199 N.W. 557, 112 
Neb. 432. (3) “Where it is contem- 
plated by the parties, at the time of 
entering into their agreement, that 
the employment will last 10 days or 
2 weeks, and may and probably will 
continue several months, it certainly 
cannot be said to be a casual employ- 
ment.” Kaplan yv. Gaskill, 187 N.W. 
943, 944, 108 Neb. 455. (4) “If the 
employment be upon an employer’s 
business for a definite time, as fora 
week, or a month, or longer, it is not 
a casual employment, whether we re- 
gard the contract of service or the 
nature of the service. So, too, if the 
employment be for a part of one’s 
time at regularly recurring periods 
of time, it is not a casual employment, 
whether we regard the contract of 
service or the nature of the service. 
Dewhurst v. Mather, 24 T.L.R. 819, 1 
B.W.C.C. 328.”)5 Thompson vy. Twiss, 
97 A. 328, 90 Conn. 444, 451, L.R.A. 
1916E 506. 


37. Smith & Co. v. Industrial Com- 
mn., 132 N.E. 470, 299 Ill. 877; Con- 
sumers’ Mut. Oil Producing Co. v. 
Industrial Commn., 124 N.E. 608, 289 
Ill. 423; Herbig v. Walton ‘Auto Co., 
182 N.W. 204, 191 Iowa 394; Billmay- 
rea Sanford, 225 N.W. 426, 177 Minn. 


[a] Other statements of rule.—--(1) 
“Tf the hiring be incidental or ovca- 
sional, for a limited or temporary pur- 
pose, though within the scope of the 
master’s business, the employment is 
‘casual,’ and covered by the excep- 
tion.” Western Union Telegraph Co. 
v. Hickman, 248 F. 899, 900, 161 C.C.A. 
TON) An employment’ is casual 
where “it was [is] a mere occasional 
and incidental contract, not constitut- 
ing or connected with any regular, 
systematic, periodic or certain busi- 


ness.” Blood v. State Industrial Ac- 
cident Commn., 157 P, 1140, 30 Cal. 
App. 274. (38) ‘Casual employment, 


as used in our act, has been construed 
as meaning occasional or incidental 
employment, which comes without 
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held that, where an employment is temporary,** or 
is not continuous,®® is incidental,*® or occasional,** 
is by accident or chance,*? is uncertain,** irregular,** 
or is not a usual concomitant of the business, trade, 
or profession of the employer,*® or is of a casual 
So employment of a per- 
son for one day,**? or for one week,** for two 
weeks,*® or three or four weeks,>? has been held 
On the other hand, it has been held that 


nature,*® it is casual. 


casual. 


regularity.” Pallanck v. Donovan, 
136 A. 471, 472, 105 Conn. 591. See to 
same effect McDonald v. Great Atlan- 
tic & Pacific Tea Co., 111 A. 65, 95 
Conn. 160; Thompson v. Twiss, 97 A. 
328, 331, 90 Conn. 444, L.R.A.1916E 
506. (4) Where the employment is 
“merely incidental and occasional, 
without regularity, and for a limited 
and temporary purpose, and [is] not 
a regular recurring employment 
which [is] customary and to be an- 
ticipated with regularity [it is cas- 
ual].” Orr v. Boise Cold Storage Co., 
12 P.(2d) 270, 271, 52 Idaho 151i. (5) 
“It would seem . that the legis- 
lature intended the word ‘casual’ to 
be used as meaning ‘occasional,’ ‘ir- 
regular,’ or ‘incidental’ in contradis- 


tinction from ‘stated’ or ‘regular.’ ”’ 
Aurora Brewing Co. v. Industrial 
Board, 115 N.E. 207, 208, 277 Ill. 142 


[quot Thede Bros. v._ Industrial 
Commn., 121 N.E. 172, 285 Ill. 483]. 
See to same effect Diamond Livery v. 
Industrial Commn., 124 N.E. 609, 289 
Till. 591; Chicago Great Western R. 
Co. v. Industrial Commn., 120 N.E. 
508, 284 Ill. 573. (6) ‘‘A ‘casual em- 
ployee’ or workman is one who has 
entered the employment of another to 
render a particular service that is not 
continuous or regular but only occa- 
sional or incidental to the employ- 
ment.” Porter v. Mapleton Electric 
Light Co., 183 N.W. 803, 805, 191 Iowa 
1031. CG) “Casual employment’ 
means employment not in the usual 
course of trade, business, profession, 
or occupation of the employer.” Nel- 
son v. Stukey, 300 P. 287, 288, 89 Mont. 
OTS AG inkee 48057 10S)! ta DRemterna 
‘casual’ shall be construed to mean 
‘occasional; coming at certain times 
without regularity, in distinction 
from stated or regular.’” Sentor v. 
City of Lincoln, 246 N.W. 924, 124 Neb. 
408. (9) “If a person is engaged in- 
eidentally and occasionally and for a 
limited and temporary purpose, 
though the work may be within the 
scope of the employer’s business, he 
is a casual employee.’ Callihan v. 
Montgomery, 115 A. 889, 893, 272 Pa. 
56. See to same effect McCall v. Bell 
Telephone Co., 79 Pa.Super. 505, 508. 
(10) “‘An employee’s engagement is 
casual in character when it comes 
about by chance and for no fixed dura- 
tion of time.” McCall v. Bell Tele- 
phone Co., supra. (11) ‘An em- 
ployee’s engagement is casual in char- 
acter when it comes about by chance, 
fortuitously, and for no fixed dura- 
tion of time.” Blake v. Wilson, 112 
A. 126, 129, 268 Pa. 469, 15 A.L.R. 726. 
(12) “If a person is engaged inciden- 
tally and occasionally, and for a lim- 
ited and temporary purpose he is a 
casual employee.” Smith v. Phila- 
delphia & Reading Coal & Iron Co., 
86 Pa.Super: 136, 139. (18) “It is 
casual when not permanent nor peri- 
odically regular, but occasional, or 
by chance, and not in the usual course 
of the employer’s trade or business.” 
Hoffer Bros. v. Smith, 138 S.E. 474, 
476, 148 Va. 220. (14) “An employ- 
ment that is only occasional, or comes 
at uncertain times, or at irregular in- 
tervals, and whose happening cannot 
be reasonably anticipated as certain 
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or likely to occur or to become nec- 
essary or desirable is but a casual 
employment within the meaning of 
the statute.” Holmen Creamery 
Ass’n v. Industrial Commission, 167 
N.W. 808, 809, 167 Wis. 470. 


38. lIowa.—Porter Vi. Mapleton 
Electric Light Co., 183 N.W. 8038, 191 
Iowa 10381. 


Mich.—Cousineau v. Black, 173 N. 
W. 203, 206 Mich. 479. 


Minn.—Billmayer .v. Sanford, 225 
N.W. 426, 177 Minn. 465. 


N.J.—Otmer v. Perry, 
94 N.J.Law 73. 


Eng.—Stoker v. Wortham, [1919] 1 
K.B. 499. 


39. Porte? ‘vy. Mapleton Electric 
Light Co.~.183.N.W: 803, 191 Jowa 
103: Billmayer v. Sanford, 225 N.W. 
426, 177 Minn. 465. 


40. Cal.—Lindberg v. Pantoleon, 
274 P. 1009, 97 Cal.App. 112. 


Iowa.—Porter v. Mapleton Electric 
tiene Co., 183 N.W. 803, 191 Iowa 
1 


Minn.—Billmayer v. Sanford, 225 
N.W. 426, 177 Minn. 465. 


Pa.—Callihan v. Montgomery, 115 
A: 889, 272 Pa. 56. 


Wis.—Holmen Creamery Ass’n_v. 
Industrial Commission, 167 N.W. 808, 
167 Wis. 470. 

41. Cal.—Lindberg v. Pantoleon, 
274 P. 1009, 97 Cal.App. 112. 

Iowa.—Porter v. Mapleton Electric 


Light Co., 183 N.W. 803, 191 Iowa 
1031. 


Pa.—Callihan v. Montgomery, 
A. 889, 272 Pa. 56 


Wis.—Holmen Creamery ASS’n Vv. 
Industrial Commission, 167 N.W. 808, 
167 Wis. 470. 


Eng.—Hill v. Begg, 


108 A. 369, 


115 


[1908] 2 K.B. 


802, 1 BAvV2GiGy 2320504 Ritchings viv; 
Bryant, 6 B.W.C.C. 188; Knight v. 
Bucknill, 6 B.W.C.C. 160; Rennie v. 
Reid, 1 B.W.C.C. 324. 

42. McLaughlin Vv. Industrial 


Board, 117 N.E. 819, 281 Ill. 100; Sa- 
bella v. Brazileiro, 91 A. 1032, 86 N.J. 
Law 505 [aff 94 A. 1103, 87 N.J.Law 
710]; Sgattone v. Mulholland & Got- 
wale, 138 A. 855, 290 Pa. 341, 58 A.L.R. 


43. Le Blanc v. Nye Motor Co., 147 
A. 265, 102 Vt. 194 [foll 147 A. 267, 102 
Vt. 201). 


44. Lindberg v. Pantoleon, 274 P. 
1009, 97 Cal.App. 112; Lackey v. In- 
dustrial Gommission of Colorado, 249 
P. 662, 80 Colo. 112; Porter v. Maple- 
ton Blectric Light Co., 183.N.W. 803, 
191 Iowa 1031; Le Blanc v. Nye Mo- 
tor. Co,,. 1479 Aq 26555 102 Vit; 194" [toll 
147, cAc 267, dl O2eiVit. e204. 


45. Holmen Creamery Ass’n vy. In- 
dustrial Commission, 167 N.W. 808, 
167 Wis. 470. 


46. Billmayer v. Sanford, 225 N. 
W. 426, 177 Minn. 465. ; 


47. In re King, 107 N.E. 959, 220 


[§ 179 


the casualness of an employment does not rest up- 
on its infrequency®! or the duration thereof,°* 
and an employment is not necessarily rendered cas- 
ual by the mere fact that it is for one job only,°* or 
because the employee has taken the place of an ab- 
sent employee,>* or is paid on the wage scale of an 
“extra,”®> or because the injury occurs shortly after 
the employee begins work,°* or because the wages 


Mass. 290. 


43. Hauser v. Osman Temple An- 
cient Order of Nobles of the Mystic 
Shrine, (Minn.) 248 N.W. 827. But 
see Pallanck v. Donovan, 136 A. 471, 
472, 105 Conn, 591 (where the court 
said: “If the employment be for a 
definite time, asxfor a week or a 
month, it is not casual’); McDonald 
v. Great Atlantic & Pacific Tea Co., 
111 A. 65, 67, 95 Conn. 160; Thomp- 
son v. Twiss, 97 A. 328, 331, 90 Conn. 
444, L.R.A.1916E 506 (in both of 
which the court said: “If the em- 
ployment be upon an employer’s busi- 
ness for a definite time, as for a week; 
or a month, or longer, it is not a cas- 
ual employment’’). 


49. Blood v. Industrial Acc. Com- 
mission, 157 P. 1140, 30 Cal.App. 274. 


50. Consumers’ Mut. Oil Producing 
Co. v. Industrial Commission, 124 N. 
E. 608, 289 Ill. 423. 


51. Hygeia Ice & Coal Co. v. 
Schaeffer, 136 A. 548, 152 Md. 231; 
Millard County v. Industrial Com- 
mission, 217 P. 974, 62 Utah 46; Utah 
Copper Co. v. Industrial Commission, 
193 RP. 24, 57 Utah 1178; 13 ALTE REasere 


52 Hygeia Ice & Coal Co. v. 
Schaeffer, 136 A. 548, 152 Md. 231; 
Millard County v. Industrial Commis- 
sion, 217 P. 974, 62 Utah 463 Utah 
Copper Co. v. Industrial Commission, 
193 P. 24, 57 Utah 118, 13 A.L.R. 1367. 


53. Cinofsky v. Jndustrial Com- 
mission, 125 N.E. 286, 290 Ill. 521; 
Consumers’ Mut. Oil Producing Co. 
v. Industrial Commission, 124 N.E. 
608, 289 Ill. 423;.- American Steel, 
Foundries v. Industrial Board, 119 
N.B. 902, 284 11. 99. 


_54. Palle v. Industrial Commis- 
sion, 7 P:(2d) 284, 79 Utah 47, 81 A. 
L.R. 1222. = 


55. Carrigan v. Western Radio Co., 
44 S.W.(2d) 245, 226 Mo.App. 468. 


56. . Ala.—Mobile Liners v. McCon- 
nell, 126 So. 626, 220 Ala. 562. 


Colo.—Industrial Commission  v. 
Funk, 191 P. 125, 68 Colo. 467. 


Iowa.—Gardner v. Trustees of Main 
St. M. I. Church of Ottumwa, 250 
N.W. 740. 


Mich.—Doherty v. Grosse Isle Tp., 
172 N.W. 596, 205 Mich. 592. 


Mo.—McFall_ v. Barton-Mansfield 
Co., 61 S.W.(2d) 911; Carrigan v. 
Western Radio Co., 44 S.W.(2d) 245, 
226 Mo.App. 468. 


Neb.—Nebraska National Guard v. 
Morgan, 199 N.W. 557, 112 Neb. 432. 


[a] Thus (1) employment was 
held not “casual” within the exception 
to the Compensation Act merely be- 
cause the employee was employed on 
a job which lasted only three days 
(Rev... St. [1929] «8. 3303 par 3, and’ § 
3305 par (d)). McFall v. Barton- 
Mansfield Co., (Mo.) 61 S.W.(2da) 911. 
(2) A servant hired for an indefinite 
period, who was accidentally injured 
the next day while engaged in work 
incidental to the master’s business, 
was not a ‘‘casual employee,” preclud- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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have not been fixed,5” or beeause it is not for any 
specified length of time,°* or because a person is em- 
ployed for an indefinite period by the day,°® or be- 
eause it is for the day instead of by the job,®° or be- 
eause the exact time of its performance may be un- 
eertain.®! If there is a contract of a periodical na- 
ture,°? as where employment occurs regularly at the 
proper season therefor,** or if at the time of the in- 
jury the employee was doing what he was hired to do, 
it has been held that his work is not easual.°* Fur- 
ther, a pieceworker employed without limit as to time 
is not a casual employee.®® An employment on a 
building or in repairing a structure will not be re- 
garded as casual where the work for which claimant 
was engaged will extend for an indefinite period, or 
will require a considerable length of time for its 
completion.** The mere fact that the employee, un- 
der direction of his employer, is doing work away 
trom his usual place of employment will not render 
his employment casual.®* If an employer is not en- 
gaged in a labor-employing enterprise or business, 
this may be an influential cireumstance tending to es- 
tablish the casual character of the occasional em- 
ployments which he may make.®* On the other hand, 
where the employer is engaged in a Jabor-employing 
trade or business, where the employee is employed for 
the purpose of such trade or business, and is special- 
ized for such work, and meets the hazards incidental 
to such trade or business, the casual quality cannot 


ed from recovering compensation for [a] 


injuries (Rev. St. [1929] § 3303). ]is 
Carrigan v. Western Radio Co., 44 S. 


WORKMEN’S COMPENSATION ACTS 


TIllustration.—When a person 
employed by a 
company as a tree trimmer, his em- 
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readily, and does not ordinarily, attach.°® Under 
some statutes it has been held that an employment 
cannot be held to be casual where it is in the usual 
course of the trade, business, or occupation of the 
employer.7° So the fact that the employment is for 
a part of one’s time at regular recurring periods does 
not render it casual.71_ When an employee is regu- 
lar, or regularly employed, he is not casual.7? The 
word “regular,” as used in some acts, is an antonym 
of the word “casual,”?? and employment is regular 
when it is steady and permanent for more than a 
single piece of work." 


[§ 180] 3. Employment in Trade or Business of 
Employer. Under some statutes there is a provision 
excluding any person whose employment is not in 
the course or usual course of a trade, business, pro- 
fession, or occupation of his employer,’® and under 
such statutes it is an indispensable condition to re- 
covery under the act that claimant bring himself 
within the statute,’® it being hela that the employ- 
ment must come within the normal operations of the 
usual and ordinary business of the employer.77 The 
English act excepts from its operation those whose 
employment is “of a casual nature and . . . oth- 
erwise than for the purpose of the employer’s trade 
or business,”?® and this or similar language is adopt- 
ed by most of the acts in the United States.7® Under 
both the English act®® and those patterned after 
it,*+ in order to exclude an employee from the bene- 


er, it being sufficient if the employ- 
ment is in the course, whether or not 
it be the usual course, of a trade, 


street railroad 


W.(2da) 245, 226 Mo.App. 468. 


57. Tarr v. Hecla Coal & Coke Co., 
10924224, 265 Pa. 519. 


58. Colo.—lIndustrial Commission 
v. Funk, 191 P. 125, 68 Colo. 467. 


Iowa.—Gardner v. Trustees of Main 
St. M. E. Church, 250 N.W. 740. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35; Carrigan v. 
Western Radio Co., 44 S.W.(2d) 245, 
226 Mo.App. 468. 


Neb.—Nosky v. Farmers’ Union 
ees Ass’n, 191 N.W. 846, 109 Neb. 
489. 


N.B.—Bolden v. Chase, 46 N.B. 147. 


But see Sgattone v. Mulholland & 
Gotwals, 138 A. 855, 290 Pa. 341, 58 
A.L.R. 1463 Gif employment by chance 
without fixed duration of time, it is 
casual). 


59. Scott v. Payne Bros., Inc., 89 
A. 927, 85 N.J.Law 446 (employment 
to work on contract for erection of 
building). 

60. Mobile Liners v. 
126 So. 626, 220 Ala. 562. 


61. Mitchell’s Case, 118 A. 287, 121 
Me. 455, 33 A.L.R. 1447. 


62. Dewhurst v. Mather, 
K.B. 754, 1 B.W.C.C. 328. 


63. Smith v. Buxton, 8 B.W.C.C. 
196. 


McConnell, 
[1908] 2 


64. In re Howard, 105 N.E. 636, 
218 Mass. 404. 


65. Schaeffer v. De Grottola, 89 A. 
921, 85 N.J.Law 444. 
66. Johnson vy. Choate, 119 N.E. 


572, 284 Ill. 214; Gardner v. Trustees 
of Main Street M. E. Church, (Iowa) 
250 N.W. 740; Kaplan y. Gaskill, 187 
N.W. 9438, 108 Neb. 455. 


7. In re Howard, 105 


6 N.E. 636, 
218 Mass. 404. 


; 


: 


ployment is not rendered casual by 
the fact that he is engaged in trim- 
ming trees through which the wires 
of the company did not run. In re 
Howard, 105 N.E. 636, 218 Mass. 404, 
408 (where the court said: “In the 
present case Howard was employed 
to trim trees and was to receive his 
orders from the company through 
Kennedy. It was no part of his busi- 
ness to inquire into the right of the 
company to trim any particular tree. 
He was to receive his orders from 
Kennedy and to obey them. At the 
time he was hurt he was doing what 
he had been hired to do. The work 
was not casual’). 


68. Pfister v. Doon Electric Co., 
202 N.W. 371, 199 Iowa 548. 


69. Pfister v. Doon Electric Co., 
supra. 
70. Hoffer Bros. v. Smith, 138 S.E. 


474, 148 Va, 220. 


71. Pallanck v. Donovan, 
471, 105 Conn. 591. 


72. Barlow v. Shawnee Inv. Co., 
(Mo.App.) 48 S.W.(2d) 35. 


73. Barlow v. Shawnee Inv. Co., 
supra. 


74, Forrester v. Eckerson, 151 A. 
639, 107 N.J.Law 156; Cohen v. Rosal- 
sky, 246 N.Y.S. 299, 230 App.Div. 604 
[aff 177 N.E. 177, '256 N.Y. 649]. 


75. See statutory provisions. 


[a] In Wisconsin (1) the statute 
as originally enacted excluded em- 
ployees whose employment was not in 
the usual course of the trade, busi- 
ness, profession, or occupation of his 
employer. L. (1911) c 50. (2) By 
a Jater statute the word “usual” was 
strickenpout. du. ,(1929), c)453..1-(8) 
Since this statute it is not necessary 
that the employment be within the 
usual course of a trade, business, pro- 
fession, or occupation of his employ- 


136 A. 


business, profession, or occupation of 
the employer. Vandervort v. Indus- 
trial Commission of Wisconsin, 234 
N.W. 492, 203 Wis. 362. 


{b] “Employee” does not include 
employees for purposes other than 
the employer’s business. Hartford 
Accident & Indemnity Co. v. Thomp- 
son, 147 'S°By'50; oh. 67 Gan -S.9. in rev, 
142 S.E. 461, 38 Ga.App. 17]; Henry v. 
American Hnamel Co., 1386 A. 3, 48 


R.I. 113 (physician treating em- 
ployee). 
76. Carter v. Industrial Acc. Com- 


mission of California, 168 P. 1065, 34 
Cal.App. 739; Van Deusen’s Case, 149 
N.E. 125, 253 Mass. 420; Marsh vy. 
Groner, 102 A. 127, 258 Pa. 473. 


77. London & Lancashire Guaran- 
tee & Accident Co. of Canada v. In- 
dustrial Accident Commission of Cali- 
fornia, 161 P, 2, 173 Cal. 642; Carter 
v. Industrial Ace. Commission of Cali- 
fornia, 168 P. 1065, 34 Cal.App. 739. 


[a] Thus a railway section hand, 
procured to assist in fighting a fire on 
a ranch, was not engaged in the “usual 
course of the business” of the ranch 
owner within Workmen’s Compensa- 
tion Act § 14. London & Lancashire 
Guarantee & Accident Co. of Canada 
v. Industrial Accident Commission of 
California, 161 P. 2, 173 Cal. 642, 


78. See statutory provisions. 
79. See statutory provisions. 


80. Tombs v. Bomford, 106 L.T. 
823, 5 B.W.C.C. 338; Blyth v. Sewell, 
2 B.W.C.C. 476. 


81. Ala.—National Cast Iron Pipe 
Co. v. Higginbotham, 112 So. 734, 216 
Ala. 129. 


Ariz.—S. H. Kress & Co. v. Indus- 
trial Commn., 299 P. 1034, 38 Ariz. 330. 


Cal.—Roman Catholie Archbishop 
of San Francisco v. Industrial Acci- 
dent Commission, 230 P. 1, 194 Cal. 
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fits of the act, it is essential that he be one whose 
employment is both casual and also not in the course 
of or for the purpose of the employer’s trade or busi- 
ness, and if the employment was not casual, it is im- 
material whether it was for the purpose of the em- 
ployer’s trade or business,*? or if the employment is 
in the course of or for the purpose of the trade or 
business, it is immaterial whether it was casua 
but if the employment is both casual and not in the 
usual course of the business or occupation of the em- 
Of course, if the 
employment is neither casual nor without the regular 


ployer, it is not within the act.** 


660; Klumpp v. Industrial Accident 
Commission, 291 P. 456, 107 Cal.App. 
733; Los Angeles County v. Indus- 
trial Accident Commission of State 
of California, 265 P. 362, 89 Cal.App. 
736; Miller & Lux v. Industrial Acc, 
Commn., 162 P. 651, 32 Cal.App. 250. 


Colo.—Comerford v. Carr, 284 P. 
121, 86 Colo. 590. 


Conn.—Lake v. City of Bridgeport, 
128 A. 782, 102 Conn. 837; McDonald 
v. Great Atlantic & Pacific Tea Co., 
111 A. 65, 95 Conn. 160; Thompson v. 
Twiss, 97 A. 328, 90 Conn. 444, L.R.A. 
1916E 506. 


Ind.—Barker 
N.E. 878. 


Iowa.—Dial v. Coleman’s Lunch, 251 
N.W. 33; Gardner v. Trustees of Main 
yi aaae Church of Ottumwa, 250 N. 


La.—Shipp v. Bordelon, 94 So. 399, 
152ela..099. 


Minn.—Ostlie v. H. F. Dirks: & Son, 
248 N.W. 283; Carter v. W. J. Dyer 
& Bro., 243 N.W. 436, 186 Minn. 413; 
Billmayer v. Sanford, 225 N.W. 426, 
177 Minn. 465; Bosel v. Henderson 
Holding Co., 208 N.W. 421, 167 Minn. 
72; O’Rourke v. Percy Vittum Co., 207 
N.W. 636, 166 Minn. 251; Workman v. 
Endriss, 204 N.W. 641, 164 Minn. 199; 
Durrin v. Meehl, 204 N.W. 22, 163 
Minn. 325; State v. Rice County Dist. 
Ct., 155 N.W. 103, 104, 181 Minn. 352, 
Ann.Cas.1917D 866. 


Neb.—Sentor v. City of Lincoln, 246 
N.W. 924, 124 Neb. 403; Sherlock v. 
Sherlock, 201 N.W. 645, 112 Neb. 797; 
Nebraska National Guard v. Morgan, 
199 N.W. 557, 112 Neb. 432. 


N.C.—Johnson vy. Asheville Hosiery 
Co., 153 S.E 591, 199 N.C. 38. 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Sgattone 
v. Mulholland & Gotwals, 138 A. 855, 
290 Pa. 341, 58 A.L.R. 1463; Campag- 
na v. Ziskind, 135 A. 124, 287 Pa. 403; 
Hanger v. H. W. Walker Co., 121 A. 
200, 277 Pa. 506; Blake v. Wilson, 112 
A. 126, 268 Pa. 469, 15 ALR. 726; 
Tarr v. Hecla Coal & Coke Co., 109 A. 
224, 265 Pa. 519; McCall v. Bell Tele- 
phone Co., 79 Pa.Super. 505. 


R.I.—Gibbons v. United Hlectric 
Rys, Co., 138 A, 175, 48 R.I. 353. 


Utah.—Palle v. Industrial Commn., 
7 P.(2d) 284, 79 Utah 47, 81 A.L.R. 
1222. 


[a] In Iowa (1) as originally 
drawn, the Workmen’s Compensation 
Act excepted from the act a person 
whose employment was purely casual 
and not for the purpose of the em- 
ployer’s trade or_ business. Code 
Suppl. (1913) § 2477m16. (2) Under 
this statute, in order to exclude the 
employee from the benefits of the act, 
it was necessary that the workman 
should be one whose employment 
should be both casual and not for the 
purpose of the employer’s trade or 
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WORKMEN’S COMPENSATION ACTS 


+83 
1; 


business. Oliphant v. Hawkinson, 183 
N.W. 805, 192 Iowa 1259, 33 A.L.R. 
1433. (3) 
Gen. Assem. c 270 § 10) amended this 
clause by striking out the word “and”. 
and inserting in lieu thereof the word 
“or,” and this excepted persons whose 
employment was purely casual and 
also excepted those whose employ- 
ment was not for the purpose of the 
employer’s trade or business. 
Oliphant v. Hawkinson, supra; Herrig 
v. Walton Auto Co., 182 N.W. 204, 191 
Iowa 394. 


82. Gardner vV.. Trustees of Main 
St. M. E. Chiirch of Ottumwa, (Iowa) 
250 N.W. 740. 


83. Colo.—Hoshiko v. Industrial 
Commission of Colorado, 266 P. 1114, 
83 Colo. 556; Lackey v. Industrial 
Commn., 249 P. 662, 80 Colo. 112. : 


Conn.—Fox v. Fafnir Bearing Co., 
Aes A. 778, 107 Conn. 189, 58 A.L.R. 


Ind.—Olsen vy. Canter, 176 N.E. 27, 
93 Ind.App. 150; Wagner v. Wooley, 
152 N.E. 856, 85 Ind.App. 259; Caca 
He Woodruff, 123 N.E. 120, 70 Ind.App. 


Iowa.—Dial v. Coleman’s Lunch, 251 
N.W. 33. 


Minn.—Durrin v. Meehl, 204 N.W. 
22, 168 Minn. 325; State v. District 
Court of Ramsey County, 165 N.W. 
268, 188 Minn. 416, L.R.A.1918F 200; 
State v. Rice County Dist. Ct., 155 N. 
A 108, 131 Minn, 352, Ann,Cas.1917D 

66. 


N.C.—Johnson v. Asheville Hosiery 
Co., 153 S.E. 591, 199 N.C. 38. 


Pa.—Persing v. Citizens’ Traction 
Co., 144 A. 97, 294 Pa. 230; Sgattone 
v. Mulholland & Gotwals, 138 A. 855, 
290 Pa. 341, 38 A.L.R. 1463; Hanger 
se Lp Walker Co., 121 A. 200, 277 

a. : 


R.I.—Gibbons v. United Electric 
Rys. Co., 188 A. 175, 48 R.I. 353. 


Wyo.—In re Karos, 248 P. 593, 34 
Wyo. 357. 


Eng.—Tombs v. Bomford, 106 L.T. 
823, 5 B.W.C.C. 338; Blyth v. Sewell, 
2 B.W.C.C. 476. 


[a] Thus a claimant washing 
walls of the kitchen in a restaurant 
was held a “workman” or ‘‘employee,” 
and services performed were for the 
purpose of the employer’s ‘‘trade or 
business,” entitling claimant to com- 
pensation for injuries notwithstand- 
ing the services performed were more 
or less casual (Code [1931] § 1361; § 
1421 subd 3 par a; §§ 2818, 2824). 


Dial v. Coleman’s Lunch, (Iowa) 251 
N.W. 38. 
84. Cal.—La Grande Laundry Co. 


v. Pillsbury, 161 P. 988, 173 Cal. 777; 
Maryland Casualty Co. v. Pillsbury, 
158 P. 1031, 172 Cal. 748; Roberts v. 
Industrial Acc. Commn., 197 P. 978, 52 
Cal.App. 31; Blood v. State Industrial 
Ace. Commn., 157 P. 1140, 30 Cal.App. 


A later statute (Acts 37th | 
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course of business of the employer, it is within the 
protection of the statute. 
vides that an employee does not include one whose 
service is casual or one who is not engaged in the 
usual course of trade, business, profession, or occu- 
pation of his employer, or is employed otherwise than 
for the purpose of the employer’s trade or business, 
the word “or? cannot be construed to mean “and” 
so as to require that employment be both casual and 
not in the course of the employer’s trade in order 
to be excluded from the protection of the act.6® Ac- 
cordingly, under such an act, an employee cannot re- 


85 


Where the statute pro- 


274, 


Colo.—-Lackey ve Industrial Commn., 
of Colorado, 249 P. 662, 80 Colo. 112. 


S 

Minn.—Houser v.. Osman Temple 
Ancient Arabic Order Nobles of Mys- 
tic Shrine, 248 N.W. 827; Klein v. Mc- 
Cleary, 192 N.W. 106, 154 Minn. 498. 


_ Pa.—Smith v. Philadephia & Read- 
ing Coal & Iron Co., 86 Pa.Super. 136. 


Wis.—Vandervort v. Industrial 
Commission of Wisconsin, 234 N.W. 
492, 203 Wis. 362; Sturman v. Indus- 
trial Commission of Wisconsin, 232 N. 
W. 864, 234 N.W. 494, 203 Wis. 190. 


Eng.—Hill v. Begg, [1908] 2 K.B. 
802, 1 B.W.C.C. 320; Bargewell v. 
Daniél, 98 L.T.Rep.N.S. 257; Rennie v. 
Reid, 1 B.W.C.C. 324. 


{a] Thus (1) where petitioner em- 
ployed a house painter to paint his 
house at a rate per day, petitioner 
to furnish the materials, the em- 
ployment not being for a definite 
period, but the work could reason- 
ably be finished within two weeks, 
the contract’ of employment was 
“casual,” and not being in the usual 
course of any business of petitioner 
the employment was of a nature 
which did not entitle the employee 
to compensation under the act for 
an injury. Blood v. State Industrial 
Acc. Commn., 157 P. 1140, 30 Cal. App. 
274. (2) The employment of a ma- 
chinist summoned to a ranch to do 
a job of repairing a tractor used 
for farm work is ‘‘casual and not in 
the usual course of the .s . . 
occupation” of his employer, and 
hence excluded from the compensa- 
tion statute by.the direct terms of 
§ 14 thereof, although as an accom- 
modation he may have helped with 
other farm work. Maryland Casu- 
alty Co. vy. Pillsbury, 158 P. 1031, 172 
Cal. 748. 


85. Miller & Lux v. Industrial Acc. 
Commn., 162 P. 651, 32 Cal.App. 250; 
Pitt v. Dawson, 86 Pa.Super. 231. 


86. Aurora Brewing Co. vy. Indus- 
trial Board, 115 N.E. 207, 277 Iv: 142; 
Charles v. Harriman, 118 A. 417, 121 
Me. 484; In re Gaynor, 104 N.E. 339, 
217 Mass. 86, L.R.A.1916A (decided 
prior to amendment of 1914); Dyer 
v. James Black Masonry & Contract- 
ing Co., 158 N.W. 959, 192 Mich. 400. 


_{a] In Nebraska (1) the disjunc- 
tive ‘or’ formerly separated the con- 
ditions that the employment must be 
casual or in the usual course of the 
trade, business, profession, or occu- 
pation of the employer. L. (1921) ¢ 
122. (2) Under the statute as it then 
stood, either condition was a defense 
before the statute was changed. Pet- 
row & Giannou v. Shewan, 187 N.W. 
940, 108 Neb. 466; Kaplan v. Gaskill, 
187 N.W. 9438, 108 Neb. 455. (3) By 
amendment, however, the conditions 
are now united by the conjunction 
Comp. St. (1922) § 3038 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cover if his employment is casual;87 neither can he 
recover if he is not engaged in the usual course of 
trade, ete., of his employer,®® it being essential that 
the employment be not only in the course of the em- 
ployer’s business, but also that it be in the usual 
As the line of demarcation between what 


course.®® 


87. Aurora Brewing Co. v. Indus- 
trial Board, 115 N.B. 207, 277 Ill. 142; 
Charles vy. Harriman, 118 A. 417, 121 
Me. 484. 


88. Oak Woods Cemetery Ass’n v. 
Industrial Commn, 158 N.E. 360, 327 
Tll. 132; Aurora Brewing Co. v. In- 
ea Board, 115 N.E. 207, 277 Il. 


89. Oilmen’s Reciprocal Ass’n vy. 
Se (Tex.Commn.App.) 291 S. 
ETO 


90. Nelson v. Stukey, 300 P. 287, 89 
Mont. 277, 78 A.L.R. 483. 


91. lIowa.—Dial vs 
Lunch, 251 N.W. 33. 


Mont.—Nelson v. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483. 


Neb.—Bauer v. Anderson, 207 N.W. 
508, 114 Neb. 326. 


Wyo.—tIn re Karos, 243 P. 593, 34 
Wyo. 357. 


Eng.—Manton v. Cantwell, [1920] A. 
CH7T3sl: 


[a] Held for purpose of, or in 
course or in usual course of, business. 
—(1) Employment to remove rub- 
bish from basement of building which 
employer contemplated using in hard- 
ware business. Hendrickson vy. State 
Industrial Accident Commission, 8 P. 
(2d) 833, 215 Cal. 82. (2) Employ- 
ment of gamekeeper to patrol a ranch 
and assist in hunting a deer. O. L. 
Shafter Estate Co. v. Industrial Acci- 
dent Commission of California, 166 P. 
24, 175 Cal. 522. (38) Act of painter 
who contracted to paint store and who 
was puttying holes in awning gable 
which formed party wall at. time of 
injury. Klumpp v. Industrial Acci- 
dent Commission, 291 P. 456, 107 Cal. 
App. 733. (4) Employment in blast- 
ing of concrete foundations formerly 
supporting water tanks used in con- 
nection with irrigation is within the 
course of business of an employer en- 
gaged in cemetery work. Rosedale 
Cemetery Ass’n v. Industrial Accident 
Commission of California, 174 P. 351, 
37 Cal.App. 706. (5) Employment by 
brick manufacturer to mine silica 
from bed operated in connection with 
brick business. Industrial Commis- 
sion v. Funk, 191 P. 125, 68 Colo. 467. 
(6) Employment in construction of 
toilet for use of employer’s servants 
and customers reasonably necessary 
in operation of public garage. Wag- 
ner v. Wooley, 152 N.E. 856, 85 Ind. 
App. 259. (7) Employment of labor- 
er employed to wash windows of 
private school. Hill’s Case, 167 N.E. 
914, 268 Mass. 491. (8) Employment 
to wash windows of building occupied 
by a merchant in his business, being 
part of work of keeping premises neat 
and attractive for trade. Carter v. W. 
J. Dyer & Bro., 243 N.W. 436, 186 
Minn. 413. (9) Employment to paint 
roof of building for corporation or- 
ganized to acquire, hold, rent, and use 
buildings. Bosel v. Henderson Hold- 
ing Co., 208 N.W. 421, 167 Minn. 72. 
(10) Employment of workman by 
town to remove brush growing along- 
side road. Reed v. Monticello Tp., 205 
N.W. 258, 164 Minn. 358. (11) One 
injured during construction of twen- 
ty-three-apartment addition to fifteen- 
apartment building owned by dentist. 
Nelson v. Stukey, 300 P. 287, 89 Mont. 
277, 78 A.L.R. 483. (12) Employment 
of person by truck driver to assist 
him in extricating truck mired in 
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mudhole. State v. District Court of 
Ramsey County, 165 N.W. 268, 138 
Minn. 416, L.R.A.1918F 200; Indus- 
trial Accident Board v. Brown Bros. 
Lumber Co., 292.P: 902, 88 Mont. 375. 
(13) Preparing ground for encamp- 
ment for Nebraska National Guard, 
held in pursuance jof a statutory re- 
quirement that such encampment be 
held for at least five days each year. 
Nebraska National Guard v. Morgan, 
199 N.W. 557, 112 Neb. 482. (14) Em- 
ployment by corporation maintaining 
a clubhouse for benefit and profit of 
its members of a caretaker at a fixed 
sum per hour during club season. 
Dietz Club v. Niehaus, 193 N.W. 344, 
110 Neb. 154. (15) Employment of 
one in garage without understanding 
as to time of employment or charac- 
ter of labor and who performs labor 
in and about the garage as directed by 
the foreman or manager, which labor 
is incidental to the business. Nedela 
v. Mares Auto Co., 184 N.W. 885, 106 
Neb. 883. (16) Employment of work- 
man to blast stump on driveway for 
company engaged. in improving land 
for building purposes. Sgattone v. 
Mulholland & Gotwals, 138 A. 855, 290 
Pa. $41, 58 AiR. 14638) (17) . Act 
of employer of automobile dealer in 
retaking possession of automobile. 
Texas Employers’ Ins. Ass’n v. Tabor, 
(Tex.Civ.App.) 274 S.w. 309 [aff 
(Commn.App.) 283 S.W. 779]. (18) 
Employment of carpenter by amuse- 
ment company engaged in remodeling 
theater. Commercial Standard Ins. 
Co. v. De Hart, (Tex.Civ.App.) 47 S. 
W.(2d) ~~ 898. (19) Employment 
specially to make general repairs to 


boiler of manufacturing plant. Wells 
v. Lumbermen’s Reciprocal Ass’n, 
(Tex.Commn.App.) 6 S.W.(2d) 346 


[rev (Civ.App.) 1 S.W.(2d) 945]. (20) 
Where pleasure resort proprietor, pro- 
viding fireworks on Fourth of July to 
attract patronage, employed one to 
set off the fireworks with authority to 
get necessary assistance, who em- 
ployed deceased as assistant, deceased 
was in an employment which was in 
“usual course of proprietor’s busi- 
ness.” Hasenfus v. Industrial Com- 
mission of Wisconsin, 199 N.W. 158, 
184 Wis. 281. (21) Employment of 
man whose ordinary work was that 
of grain porter to assist employer’s 
own workman in removing a crane to 
a mill of the employer to be used 
there for lifting lumber. Boothby v. 
Patrick & Son, 88 L.J.K.B. 190, [1918] 
W.C.&I. 340. (22) Employment by 
farmer for hedge cutting. Tombs v. 
Bomford, 106 L.T. 823, 5 B.W.C.C. 
338. (23) A foreman constructing a 
cottage for employees of a large cor- 
poration constantly employing car- 
penters on its buildings. Miller & Lux 
v. Industrial Acc. Commission of Cali- 
fornia, 162° Pe 653820 Cal.App: 250. 
(24) Employee remodeling one of sev- 
eral adjacent buildings owned by em- 
ployer, in business of maintaining 
realty. Rogalski v. Industrial Com- 
mission, 173 N.E. 813, 342 Ill. 37. (25) 
Carpenter employed by a partnership 
to build a silo on its dairy farm, the 
silo being essential to the business. 
Globe Indemnity Co. v. Industrial Ac- 
cident Commission of California, 187 
P. 452, 45 Cal.App. 328. 


[b] Held not for purpose of, or in 
course or in usual course of, trade, 
business, profession, or occupation.— 
(1) Erection of filling station by 
farmer who was going to conduct 
business. Lackey v. Industrial Com- 
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is and what is not employment in the usual course of 
trade, business, profession, or occupation of the em- 
ployer is vague and shadowy,®® each case must, of 
necessity, depend on its own facts and circumstane- 
The test is whether an employment is in fur- 
therance of the business of the employer, and not in 


mission of Colorado, 249 P. 662, 80 
Colo. 112. (2) Employment by offi- 
cial of corporation of one to construct 
residence. Hartford Accident & In- 
demnity Co. v. Thompson, 147 S.E. 
50, 167 Ga. 897 [rev 142 S.E. 461, 38 
Ga.App. 17]. (3) Laborer temporarily 
employed by implement dealer to haul 
stone for cemetery roads. Kelly v. 
Industrial Commission, 157 N.E. 209, 
326 Ill. 320. (4) Employment of one 
hired to assist in removal of a barn, 
whose employment. was temporary. 
H. Roy Berry Co. v. Industrial Com- 
mission, 149 N.E. 278, 318 Ill. 312. 


(5) Employment of maid in house- 
hold of president of restaurant. lLa- 
mar v. Collins, 252 Ill.App. 238. (6) 


Employment of carpenter by retired 
farmer, who had leased his farm to a 
tenant, to construct a corncerib on the 
farm. Oliphant v. Hawkinson, 183 N. 
W. 805, 192 Iowa 1259, 33 A.L.R. 1433. 
(7) Chauffeur, injured while repair- 
ing gas generator in employer’s bun- 
galow, occupied by employer’s son un- 
der arrangement with father. Tunni- 
cliff v. Bettendorf, 214 N.W. 516, 204 
Iowa 168. (8) Employment by owner 
of hotel to paint and decorate rooms. 
Holbrook v. Olympia Hotel Co., 166 
N.W. 876, 200 Mich. 597. (9) Giving 
circuses or engaging performers or 
property men for circus purposes by 
fraternal organization. Houser v. Os- 
man Temple Ancient Arabic Order 
Nobles of Mystie Shrine, (Minn.) 248 
N.W. 827. (10) Employment of elec- 
trician installing electric wiring in 
apartment on second floor of building 
rented by employer engaged in op- 
erating general merchandise store. 
Ostlie v. H. F. Dirks & Son, (Minn.) 
248 N.W. 283. (11) Employment of 
one to erect temporary shed on farm 
owned by employer but not operated 


by him. State v. District Court of 
Douglas County, 164 N.W. 366, 138 
Minn. 103. (12) Employment for 


particular job of unloading and plac- 
ing heavy machinery on foundations. 
Ray v. Commercial Acid Co., (Mo. 
App.) 227 S.W. 851. (13) Where the 
business of a, hydroelectric power 
plant was in generating and disposing 
of electric power, one employed by a 
company watchman who lived on the 
premises to dig a well was not en- 
gaged in the company’s_ business. 
Miller v. Granite County Power Co., 
213 P. 604, 66 Mont. 368. (14) Em- 
ployment, by oil well operator, of 
skilled mechanic, engaged in business 
for himself, to repair an engine under 
agreement to pay him his customary 
charge of one dollar and twenty-five 
cents an hour for time required to 
make repairs. Callihan v. Montgom- 
ery, 115 A. 889, 272 Pa. 56. (15) Em- 
ployment of carpenter by road con- 
tractor to repair wagon. Smith v. 
Philadelphia & Reading Coal & Iron 
Co., 86 Pa.Super. 136. (16) Brick- 
layer employed by laundry company 
to wall up pit near wells in which 
pumping equipment was to be in- 
stalled. Oilmen’s Reciprocal Ass’n v. 
Gilleland, (Tex.Commn.App.) 291 S. 
W. 197 [rev (Civ.App.) 285 S.W. 648]. 
(17) Nurseryman’s helper, killed by 
automobile on highway while taking 
heifer elsewhere for breeding. Geor- 
gia Casualty Co. v. Hill, (Tex.Civ. 
App.) 30 S.W.(2d) 1055. (18) Em- 
ployment of one to cut tree on prem- 
ises intended for use in employer’s 
business. Charles Ploetz & Co. v. In- 
dustrial Commission, 217 N.W. 325. 
194 Wis. 6038. (19) Employment of 
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the manner or method adopted in the performance 
of such employment,®? and the character of the work 
being done, and not the contract of employment, is 
In any event, the 
words of the statute must be construed reasonably.°* 
The fact that an employee was recently employed,°° 
or was working by the day instead of by the job,°® 
does not render his employment not in the usual 
course of the business or trade. If the employment is 
for the purpose of the trade or business, a person em- 
ployed therein is within the statute whether the em- 
ployment is for a specific task or of indefinite and 
Tt is sufficient that the injury 
occurs when the workman is doing the duty which 
he is employed to perform,®’ or that the service, 
which the employee is performing when injured, 


determinative of the question.®* 


uncertain duration.?* 


one to assist farmers to move house 
for another. Vandervort v. Industrial 
Commission of Wisconsin, 234 N.W. 
492, 203 Wis. 362. (20) Employment 
to repair houses of employer, operat- 
ing soft drink parlor. Sturman v. 
Industrial Commission of Wisconsin, 
232 N.W. 864, 234 N.W. 494, 203 Wis. 
190. (21) Employee repairing clam- 
shell dredge which his employer in 
business of leasing road making ma- 
chines intended to sell. Stansbury v. 
Industrial Acc. Commission of Cali- 
fornia, 171 P. 698, 36 Cal.App. 68. 


“Business” defined as used in work- 
men’s compensation acts see supra § 
82. 


Particular employments as busi- 
ness, occupation, profession, or trade 
see supra § 82. 


92. Sentor v. City of Lincoln, 246 
N.W. 924, 124 Neb. 403. 


93. Wells v. Lumbermen’s Recip- 
rocal Ass’n, (Tex.Commn.App.) 6_S8. 
W.(2d) 346 [rev (Civ.App.) 1_S.W. 
(2a) 945]; Georgia Casualty Co. v. 
Hill, (Tex.Civ.App.) 30 S.W.(2d) 1055. 


94. In re Howard, 105 N.E. 636, 
218 Mass. 404. é 


[a] Thus, where an employee of a 
street railroad company whose duty 
was to trim trees in order to keep the 
wires of the company clear was work- 
ing under directions of his superin- 
tendent in trimming trees not on the 
line of the company, it could not be 
contended that he was out of the 
usual course of the trade, etc., of the 
company, since he was engaged in the 
business for which he was hired, had 
no reason to think there was any 
change therein, and there was no 
change of employer. In re Howard, 
105 N.E. 636, 218 Mass. 404. 


Construction of workmen’s compen- 


sation acts generally see supra §8§ 
65-73. ' 
95. Mobile Liners v. McConnell, 


126 So. 626, 220 Ala. 562. 


96. Mobile Liners. vy. McConnell, 
supra. : 


97. Dial v. Coleman’s 
(Iowa) 251 N.W. 33. 


98. Industrial Acc. Board v. 
Brown Bros. Lumber Co., 292 P. 902, 
88 Mont. 375. 


99. Metzger v. Koefler, 235 N.W. 
802, 205 Wis. 339. 


1. Constitution Indemnity Co. v. 
Shytles, 47 F.(2d) 441; Metzger v. 
Koefler, 235 N.W. 802, 205 Wis. 339. 


{a] Thus a theater manager killed 
while on an airplane trip to adver- 
tise the theater was not excluded 
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main business.” 


from compensation as one whose em- 
ployment is not in the ‘‘usual course 
of employer’s business.’ Constitu- 
tion Indemnity Co. v. Shytles, 47 F. 
(2d) 441. 


2. Thompson v. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506. 


[a] hus, where the development 
of land is a substantial) although not 
the main, business of the employer, 
an employment therein is not of a 
casual nature. Thompson v. Twiss, 
ae 828, 90 Conn. 444, L.R.A. 1916E 
506. 


[b] Rule applied.—Where a work- 
men’s compensation policy was issued 
to protect the employer, an elevator 
company, against liability for inju- 
ries to employees not while engaged 
in usual business but while engaged 
in building a new elevator, insurer 
was liable for injury to an employee 
while so engaged. Texas Employers’ 


ee Ass’n y. Jenkins, 63 S.W.(2d) 
3. See statutory provisions. 
[a] In Nebraska (1) prior to the 


amendment of 1921, the act excluded 
from its operation any person whose 
employment was casual, or not for 
the purpose of gain or profit by the 
employer, or which is not in the usu- 
al course of the trade, business, pro- 
fession, or occupation of the employ- 
er. L. (1921) ec 122. (2) Under such 
statute one who was hired not for a 
limited or even definite period of 
time, nor for any particular job or 
specific kind of work, but who per- 
forms whatever duties he is directed 
to do, was held to be employed for the 
purpose of gain or profit by the em- 
ployer. Nedela v. Mares Auto Co., 
184 N.W. 885, 106 Neb. 883. (3) Un- 
der the amendment of 1921 (Comp. 
St. [1922] § 3038 subd 3), the pro- 
viso as to employment in furtherance 
of the employer’s gain or profit was 
omitted. 


4. See statutory provisions. 


[a] In New York, under a provi- 
sion providing that employment in- 
cludes: employment only in a trade, 
business, or occupation carried on by 
the employer for pecuniary gain or 
in connection therewith (lL. [1922] ¢ 
615 § 2 subd 5), the painting or re- 
painting of a sign to advertise the 
employer’s business is within the 
statute. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [reh den 161 
NvY.S.' 142; 175 App.Div. 957]. 


5. See statutory provisions. 


[a] In California (1) the early 
cases were in accord with the general 
rule. Walker v. Industrial Acc. 


[§ 180 


grows out of, and is incidental to, his employment,°® 
and the mere fact that the particular act which the 
employee is requested to perform is unusual, or nat; 
customarily required of employees in the particular 
business, does not result in removing the employment 
from the usual course of business of the employer.* 
So it is sufficient if the employment is for one of the 
businesses of the employer, even though it is not his 


Under some statutes it is required 


that the employment must be in furtherance of the 
employer’s gain or profit,® or in a trade, business, or 
occupation carried on by the employer for pecuniary 
gain‘ in order to come within the protection of the 
act. Unless it is otherwise provided by statute,® the 
rule is that neither construction nor repair work is 
in the course of an employer’s bysiness,® especially 


Comm’n, 171 P. 954, 177 Cal. 737, L.R. 
A.1918F 212; La Grande Laundry Co. 
v. Pillsbury, 161 P. 988, 173 Cal. 777; 
Maryland Casualty Co. v. Pillsbury, 
158 P. 1031, 172 Cal. 748; Blood v. In- 
dustrial Acc. Commission of State of 
California, 157 P. 1140, 30 Cal.App. 
274. (2) By the amendment of 1917 
(St. [1917] p 835), however, the rule 
was changed, and under this amend- 
ment repair work on business prem- 
ises or business property comes with- 
in the course of the trade, business, 
profession, or occupation of the em- 
ployer. Roman Catholic Archbishop 
v. Industrial Accident Commission, 
230 P. 1, 194 Cal. 660 (stating rule 
prior to amendment of 1917 [St. 
(1917). p °835)).. (3) Under this 
amendment the phrase ‘course of the 
trade, business, profession, or occu- 
pation of the employer’”’ includes mak- 
ing business premises ready for con- 
ducting a business, (Hendrickson v. 
State Industrial Atcident Commis- 
sion, 8 P.(2d) 838, 215 Cal. 82) (4) 
and painting the front and awning of 
a store (Klumpp v. Industrial Acci- 
dent Commission, 291 P. 456, 107 Cal. 
App. 733), (5) but does not include 
the painting of the roof of a house 
owned by persons who plan to repair 
and improve it for rental, sale, or 
occupancy of a relative, who own no 
similar property and who do not en- 
gage with any degree of regularity 
in repairing and improving the prem- 
ises (Ingram v. Department of Indus- 
trial Relations, Division of Industrial 
Accidents and Safety, 284 P. 212, 208 
Cal. 633), (6) nor the repairing of a 
well on a homestead on which the 
employer lives, but which he does not 
farm (Arper vy. Industrial Accident 
Commission, 9 P.(2d) 220, 121 Cal. 
App. 240). 


6. U.S.—Morse v. New Amsterdam 
Casualty Co., 30 F.(2d) 974 [aff 37 
F.(2d) 100]. 


Ill._—H. Roy Berry Co. v. Industrial 
Comm/’n, 149 N.E. 278, 318 Ill. 312. 


Ind.—Mason v. Wampler, 166 N.E. 
885, 89 Ind.App. 483. 


Mich.—Holbrook v. Olympia Hotel 
Co., 166 N.W. 876, 200 Mich. 597. 


Minn.—Schoewe vy. Winona Paint & 
Glass Co., 191 N.W. 1009, 155 Minn. 4; 
State ex rel. Lennon v. District Court 
of Douglas County, 164 N.W. 366, 138 
Minn. 103. But see Gibbons v. Good- 
ing, 190 N.W. 256, 153 Minn. 225 
(holding that the erection of a many- 
storied hotel to which the owners de- 
vote all their time is not on a par 
with the erection of a small chicken 
house). 


Neb.—Kaplan v. Gaskill, 187 N.W. 
9438, 108 Neb. 455. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 180-181]. 


where such work is for a purpose not connected with 
the business or occupation of the employer,’ unless 
he has made it so by customarily engaging in such 
work,® or unless such work is the only business the 
employer has,®’or unless, as held in some jurisdic- 
tions, the repairs are essential to the efficient, eco- 
nom‘ca! operation of the employer’s business.?° 
has been both affirmed’! and denied1? that washing 
windows is for the purpose of the employer’s trade or 
The regular course of business of an em- 
ployer means during the normal operations which 
constitute business;'* an ordinary operation which 
may be required to carry out the master’s work ;** 


business. 


Pa.—Callihan v. Montgomery, 115 


A. 889, 272 Pa. 56. 


Tenn.—Murphy v. ‘Gaylord, 28 S.W. 
(2d) 348, 160 Tenn. 660. 


Tex.—Croswell Vv. Commercial 
Standard Ins. Co., (Civ.App.) 56 S.W. 
(2d) 918; Texas Pmployers’ Ins. 
Ass'n v. Sewell, (Civ.App.) 32 S.W. 
(2d) 262. 


Wis.—Sturman v. Industrial Com- 
mission, 232 N.W. 864, 234 N.W. 494, 
203 Wis. 190. 


Eng.—Alderman vy. Warren, 85 L.J. 
K.B. 1442, [1916] W.C.&I. 266. 


[al hus a bartender in a soft 
drink parlor, injured while repairing 
his employer’s houses, was not enti- 
tled to compensation, since not “em- 
ployed in course of trade, business, 
profession, or occupation” of the em- 
ployer. Sturman y. Industrial Com- 
mission of Wisconsin, 232 N.W. 864, 
234 N.W. 494, 203 Wis. 190. 


7. Olsen’s Case, 147 N.E. 350, 252 
Mass. 108; Anderson v. Last €hance 
Ranch Co., 228 P. 184, 68 Utah 551. 


8. Miller & Lux v. Indusirial Acc. 
Commission of California, 162 P. 651, 
32 Cal.App. 250; Alterman v. A. I. 
Namm & Son, 179 N.Y.S. 584, 190 App. 
Div. 76; Hanger v. H. W. Walker Co., 
121 A. 200, 277 Pa. 506; Frint Motor- 
car Co. v. Industrial Commission of 
Wisconsin, 170 N.W. 285, 168 Wis. 436. 


[a] Thus a machinist regularly 
employed by his master in repairing 
its motor cars, injured while present 
to repair its cars which were racing 
on Sunday, was within his regular 
employment and not casually employ- 
ed. Frint Motorcar Co. v. Industrial 
Commission of Wisconsin, 170 N.W. 
285, 168 Wis. 436. 


9. Bauer v. Anderson, 207 N.W. 
508, 114 Neb. 326. 


10. Ariz.—S. H. Kress & Co. v. In- 
dustrial Commission, 299 P. 1034, 38 
Ariz. 330. 


Ill.—Allen v. American Milling Co., 
209 Ill.App. 73. 


Ind.—Olsen v. Canter, 176 N.E. 27, 
93 Ind.App. 150; Caca v. Woodruff, 
123 NB 120,° 70 Ind App. 93. 


186 .N.E. 
174 N.E. 235, 


Mass.—Canning’s Case, 
243; Shannon’s Case, 
274 Mass. 92. 


Minn.—State vy. District Court of 
Washington County, 169 N.W. 488, 
141 Minn. 83. 


N.D.—Gotchy v. North Dakota 


Workmen’s Compensation Bureau, 
194 N.W. 668, 49 N.D. 915. 
Tex.—Lumbermen’s Reciprocal 


Ass’n v. Wells, (Civ.App.) 297 S.W. 
884 [set aside on reh (Civ.App.) 1 S. 
W.(2d) 945 (rev (Commn.App.) 6 S. 
W.(2d) 346)]. 
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servation.!® 


It 


General. 


Wis.—F. C. Gross & Bros. Co. Vv. 
Industrial Commission of Wisconsin, 
167 N.W. 809, 167 Wis. 612. 


Eng.—Manton y. Cantwell, [1920] 
A.C. 781; Cotter v. Johnson, 5 B.W. 
C.C. 568; Johnson v. Monasterevan 
Gen. Store Co., 2 B.W.C.C. 183. 


11. Fox v. Fafnir Bearing Co., 139 
A. 778, 107 Conn. 189, 58 A.L.R. 861. 


12. American Radiator Co. v. 
Franzen, 254 P. 160, 81 Colo. 161. 


13. Sgattone v. Mulholland & Got- 
were A. 855, 290 Pa. 341, 58 A.L. 


14. Pacific Employers’ Ins. Co. v. 
Department of Industrial Relations, 
267 P. 880, 91 Cal.App. 577; Persing 
v. Citizens’ Traction Co., 144 A. 97, 
294 Pa. 230. 


[a] That employer was having 
barn wrecked to put materials in 
haulable condition did not extend 
trucking business to include wreck- 
ing of barn, (Workmen’s Compensa- 
tion Insurance and Safety Act of 
1917). Pacific Employers’ Ins. Co. v. 
Department of Industrial Relations, 
267° BY 880; 91) (CaltApp.7'577. 


15. McCall v. Bell Telephone Co., 
79 Pa.Super. 505. 


16. adseldiyi ev. Industrial Commis- 
sion, 157 N.E. 209, °210, 326 Ill. 320. 


17. Billmayer v. Sanford, 225 N. 
W. 426, 177 Minn. 465; Blake v. Wil- 
son, 112 A. 126, 268 Pa. 469, 15 A.L.R. 
726; Marsh vy. Groner, 102 A. 127, 258 
Pa. 473, L.R.A.1918F 213; Bargewell 
v. Daniel, 98 L.T. 257; Miles v. Dawe, 
8 B.W.C.C. 225. 


18. Cross references: 


Generally see Independent 31 C.J. 
473 text and notes 18-37; Master 
and Servant §§ 8, 1517-1569. 


Independent contractor as question of 
law or fact see infra § 994. 


Minor as independent contractor see 
infra § 233. 


Sufficiency of evidence to show rela- 
tion see infra § 919. 


19. See statutory provisions; 
eases infra this note. 


[a] In Missouri (1) a provision cf 
the workmen’s compensation act that 
if a person “has work done under con- 
tract on or about his premises which 
is an operation of the usual business 
which he there earries on shall be 
deemed an employer and shall be lia- 
ble” to such contractor, “when in- 
jured or killed on or about the prem- 
ises of the employer while doing work 
which is in the usual course of his 
business,” does not apply to an inde- 
pendent contractor injured while car- 
rying cream by truck from the con- 
tractee’s plant to a dry milk plant, so 
as to bring him within the compensa- 
tion act (Carman vy. Central Western 


and 


Meredosia Levee Dist. 
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the experience and custom in the conduct of the busi- 
ness as is of usual, if not daily, occurrence and ob- 
The usual course of a business has been 
defined to be its general, ordinary, customary, habitu- 
al, or common course.'® 
not carry on any business or occupation, the employ- 
ment cannot be in the course of trade, business, pro- 
fession, or occupation.1? 


[§ 181] 4. Independent Contractors*!*—a. In 
In the absence of a statutory provision to 
the contrary,!® an injured person who is not an em- 
ployee, but an independent contractor for the work, 
is not within the scope of a compensation act ;?° and 


Where the employer does 


Dairies, (App.) 58 S.W.(2d) 781 [dist 
Simpson v. New Madrid Stave Co., 
(App.) 52 S.W.(2d) 615]), (2) but ap- 
plies to an independent contractor 
cutting timber on the land of the con- 
tractee (Simpson v. New Madrid 
Stave Co., supra; Meyer v. Adams, 
(App.) 50 S.W.(2d) 744). 


20. Ala.—Birmingham Post Co. v. 
Sturgeon, 149 So. 74. 


Cal.—Moody v. Industrial Accident 
Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299; Western Indemn. Co. 
v. Pillsbury, 159 P. 721, 172 Cal. 807; 
Peters v. California Building-Loan 
Ass’n, 2 P.(2d) 439, 116 Cal.App. 143; 
La Franchi v. Industrial’ Accident 
Commission, (App.) 298 P. 44 [rev on 
other grounds 3 P.(2d) 305, 213 Cal. 
675]; Provensano v. Division of In- 
dustrial Accidents and Safety of De- 
partment of Industrial Relations of 
California, 294 P. 71, 110 Cal.App. 239; 
Easton v. Industrial Acc. Commission, 
167 P. 288, 34 Cal.App. 321. 


Ill.—Ferguson & Lange Foundry 
Co. v. Industrial Commission, 179 N. 
E. 86, 346 Ill. 632; Besse v. Industrial 
Commission, 168 N.E. 368, 336 Ill. 283; 
v. Industrial 
Commission of Illinois, 120 N.E. 516, 
285 Ill. 68. 


Ind.—Kamm & Schellinger Co. v. 
Likes, 179 N.E. 238, 93 Ind:App. 598; 
Hays v. Board of Trustees of Clinton 
School City, 158 N.E. 234, 86 Ind.App. 
460: Mobley v. J. S. Rogers Co., 119 
N.E. 477, 68 Ind.App. 308; Columbia 
School Supply Co. v. Lewis, 115 N.E. 
103, 63 Ind.App. 386. Compare Mc- 
Dowell v. Duer, 133 N.E. 839, 840, 78 
Ind.App. 440 (where the court said: 
“The doctrine of ‘independent con- 
tractor’ is peculiur to the law of neg- 
ligence, and we are not aware that it 
is appropriate to any other branch of 
the law. Certainly it has no proper 
place in the law of workmen’s com- 
pensation,” and held a cutter of tim- 
ber an employee, within the compen- 
sation act, and not a “contractor’’). 


Iowa.—Pace vy. Appanoose County, 
168 N.W. 916, 184 Iowa 498; Diamond 
Block Coal Co. v. Sparks, 272 S.W. 31, 
209 Ky. 73., 


La.—Hatten v. Haynes, 142 So. 286, 
aff’ (Sup:)) 144 So: 483, 275 War743- 
Clements v. Luby Oil Co., 129 So. 526, 
170 La. 910 [setting aside 125 So. 510, 
14 La.App. 182]; Helton v. Tall Tim- 
ber Lumber Co. of Louisiana, 86 So. 
729, 148 La. 180; Ryland v. Harve M. 
Wheeler Lumber Co., 84 So. 55, 146 
La, 787; Clark v. Tall: Timber Lum- 
ber Cozal3 S07 .23 9 Ml 40 ae S0-eaCobp 
v. Long Bell Lumber Co., 134 So. 310, 
16 La.App. 297; Johnson v. Vincennes 
Bridge Co., 119 So. 539, 9 La.App. 173 
[aff 118 So. 820, 167 La. 107]; Heine 
v. Hill, Harris & Co., 2 La.App. 384. 


Mass.—Bradley’s Case, 169 N.E. 156, 
269 Mass. 399; Centrello’s Case, 122 
N.E. 560, 232 Mass. 456. 


*By MANUEL’ PRENNER (§$§ 181-209). 
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when it appears that the parties have contracted for 
the performance of work under circumstances which 
the courts have determined constitute the worker an 
independent contractor, an industrial commission has 
no further powers and must dismiss the claim.?? 
Even though the contract is unfair to the worker,?? 

and a studied attempt to avoid the provisions of the 
compensation act,?* it bars his claim to compensation 
if it makes him an independent contractor; and a 
worker has a right to make such a contract.**. An 
agreement by one employing an independent contrac- 
tor to protect him by compensation insurance, made 
after the signing and delivery of the. contract and 
without consideration, will not support an award.?° 


[§ 182] b. Meaning of Terms.?° It has been held 
that the term “independent contractor,” as used in 
a compensation act, retains its common-law mean- 
ing,27 and is to be given the meaning which courts 
have always given it, 28 although other authority is to 
the effect that there is no accurate and comprehen- 
sive definition of the term.?® Likewise the term “con- 


WORKMEN’S COMPENSATION ACTS 


[§§ 181-183 


tractor” must be presumed to have been used in such 
an act in the sense in which it is commonly used,*° 
and in which it has been defined by the courts.** 


[§ 183] c. Determination and Tests of Status**— 
(1) In General. Whether a person is an employee, 
within a compensation act, or an independent con- 
tractor, has been said to be an ultimate fact,?? or a 
conclusion of fact,?* and a jurisdictional question.2® 
It has been said that there seems to be little differ- 
ence in the authorities as to the law of the subject, 
but that there is a hopeless and apparently irrecon- 
cilable conflict of authority as to the state of facts 
to which the law will apply;*® further, that prece- 
dents may be found on both sides of almost every 
conceivable situation in which tlte questions could 
arise.27 A number of statements are to the effect 
that the determination of the question. depends on 
considerations of varying importance, all of which 
must be considered and no one of which is determin- 
ative?’ so that it is extremely difficult, if not impossi- 
ble, to make a statement of definite facts or rules by 


Mich.—Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256; Mich. 389; Jacobson v. Weid- 
man Lumber Co., 224 N.W. 355, 246 
Mich. 189; Dennis v. Sinclair Lumber 
& Fuel Co., 218 N.W. 781, 242 Mich. 
89; Donithan vy. Michigan Iron & 
Chemical Co., 199 N.W. 607, 227 Mich. 
609; Gross v. Michigan Iron & Chem- 
ical Co., 189 N.W. 4, 219 Mich. 200; 
Odle v. Charcoal Iron Co. of America, 
187.N.W. 243, 217 Mich. 469; Perham 
vy. American Roofing Co., 159 N.W. 
140, 193 Mich. 221. 


Minn.—Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 413; Moore 
v. Kileen & Gillis, 213 N.W. 49, 171 
Minn. 15. 


Neb.—State Automobile Ass’n v. 


Pickett, 247 N.W. 27, 124 Neb. 481. 


N.Y.—In re Renouf, 173 N.E. 218, 
254 N.Y. 349; Litts v. Risley Lumber 
Co., 120 N.E. T3000 2245 News 3215.09 
AGE Re ol lars Daly. v. Blount Lumber 
Co., 210 N.Y.S. 814, 213 App.Div. 486; 
Adel v. H. B. Rubin, Inc., 206 N.Y. Ss! 
433, 210 App.Div. 499; Svolos v. Harry 
Marsch &.Co., 486 N.Y.S. 689, 195 App. 
Div. 674; Halletz Vv. Wiseman, 183 N. 
Yes. 112, 193 App.Div. 4; Prince v. 
Schwartz, 180 N.Y.S. 703, 190 App. 
Div. 820 


Ohio.—Industrial 
Ohio v. McAdow, 184 N.E. 759, 126 
Ohio St. 198; Furlong v. First Pres- 
byterian Church on Walnut Hills, 30 
Ohio N.P.N.S. 561. 


Okl.—Oklahoma Publishing Co. v. 
Greenlee, 300 P. 684, 150 Okl. 69; 


Commission of 


Shepard v. Crumby, 293 P. 1049, 146] 


Okl. 118. 


Or.—Van Koten v. 
Accident Commission, 223 P. 
Or. 574 


Pa.—Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403; Gailey v. State Work- 
men’s Ins. Fund, 133 A. 498, 286 Pa. 
311; Swartz v. ‘Borough of ‘Hanover, 
122 A. 215, 278 Pa. 1384; McCarthy v. 
Dunlevy-Franklin Co., 121 A. 409, 277 
Pa. 467; Simonton v. Morton, 119 A. 
oe 275 Pa. 562; Kelley v. Delaware, 

& W. R. Co., IDSA 419) 27 OnE as 
BG Smith v. State Workmen’s Ins. 
Fund, 105 A. 90, 262:Pa! 286,19 A-L.R. 
1156; Mooney v. Weidner, 157 A. 23, 
102 Pa.Super. 411 [foll Smith v. Weid- 
ner, 157 A. 25, 102 Pa.Super. 417]; Mc- 
Call v. Bell Telephone Co., 79 Pa.Su- 
per. 505. 


State, Industrial 
945, 110 


Tex.—Texas Indemnity Ins. Co. v. 
Carson, (Civ,App.) .21 -S.W.(2d) 691; 
United States Fide ity & Guaranty Co. 
v. Lowry, (Civ.App.) 231 S.W. 818. 


Utah.—Ludlow v. Industrial Com- 
mission, 235 P. 884, 65 Utah 168; An- 
gel v. Industrial Commission of Utah, 
228 P. 509, 64 Utah 105. 


Vt.—Le Blane v. Nye Motor Co., 
147 A. 265, 102 Vt. 194 [foll Le Blanc 
v. Nye Motor Co., 147 A. 267, 102 Vt. 
201]; Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


W.Va.—Rawson v. Jones-Winifrede 
Coal Co., 130 S.E. 492, 100 W.Va. 263, 
43 A.L.R. 330. 


Wis.—McKesson - Fuller - Morrison 
Co. v. Industrial Commission, 250 N. 
W. 396; Village of Weyanwega v. 
Kramer, 192 N.W. 452, 180 Wis. 168. 


Eng.—Vamplew v. Parkgate Iron, 
ete, Co. T1908 al (KEBICS oi Bb WwaG.C; 
114; Barnes v. Evans, 7 B.W.C.C. 24; 
Byrne v. Baltinglass Rural Dist. 
Council, 5 B.W.C.C. 566; Simmons v. 
Faulds, 3.°W.G.C.. 169,17 £.E.R. 3523 
Hayden v. Dick, 40 Sc.L.Rep. 95. 


Que.—Laurentian Granite Co. v. 
Hendry, 26 Que.K.B. 194; Beaulieu v. 
eaceee 42 Que.Super. 455, 7 Dom.L.R. 


See Baker v. Nussman & Cox, 147 
S.E. 246, 152 Va. 293 (so holding as to 
an injured person who is not an em- 
ployee, but a ‘“‘subcontractor”). 


21. Svolos v. Harry Marsch & Co., 
186 N.Y.S. 689, 195 App.Div. 674. 


22. McCormick v. Sears, Roebuck 
& Co., 236 N.W. 785, 254 Mich. 221. 


23. McCormick v. Sears, Roebuck 
& Co., supra. 


24. McCormick v. Sears, Roebuck 
& Co., supra. 


25. Svolos v. Harry Marsch & Co., 
186 N.Y.S. 689, 195 App.Div. 674. 


26. Definition as involving: 
Control see infra § 184. 
Manual labor see infra §§ 189, 192. 


27. Mallinger v. Webster City Oil 
Co., 284 N.W. 254, 211 Iowa 847; Nor- 
ton v. Day Coal Co., 180 N.W. 905, 192 
Iowa 160. 


Application of common law see in- 
fra § 183. 


28. Mallinger v. Webster City Oil 


Co., 234 N.W. 254, 211 Iowa 8473 Nor- 
ton v. Day Coal Co., 180 N.W. 905, 192 
Iowa 160. 


29. North Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 A. 
505, 156 Md. 524. 


[a] “The difficulty arises, not so 
much from any obscurity in the na- 
ture of the office, as from the varying 
significance given with entire proprie- 
ty to the words used to define it in 
different cases. For words may prop- 
erly mean one thing when used in 
connection with one set of facts and 
quite a different thing when used in 
connection with other facts.” North 
Chesapeake Beach Land & Improve- 
ment Co. v. Cochran, 144 A. 505, 508, 
156 Md. 524. 


30. Storm v. Thompson, 170 N.W. 
403, 185 Iowa 309, 20 A.L.R. 658. 


31. Storm v. Thompson, supra. 


32. Generally see Master and Serv- 
ant, §§ 1518-1527. ° 


Tests of relation of employer and 
employee under acts generally see su- 
pra §§ 163-171. 


_33. Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298; 
Root v. Shadbolt & Middleton, 193 N. 
W. 634, 195 Iowa 1225. 


Coppes Bros. & Zook v. Pon- 


34, 
| tius, 131 N.E. 845, 76 Ind.App. 298. 


35. Donlon Bros. v. Industrial Acc. 
Commission of State of California, 
159 P. 715, 173 Cal. 250; Luker Sand & 
Gravel Co. v. Industrial Commission, 
(Utah) 23 P.(2d) 225; Angel v. In- 
dustrial Commission of Utah, 228 P. 
509, 64 Utah 105. 


36. Swam v. Attna Life Ins. Co. of 
on Conn., 284 P. 792, 155 Wash. 


37. Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


38. Ale ea aaa Post Co. v. 
Sturgeon, 149 So. 74. 


Idaho.—E. T. Chapin Co. v. Scott, 
260 P. 172, 44 Idaho 566. 


Ill. Ferguson *& Lange Foundry 
Co. v. Industrial Commission, 179 N. 
E. 86, 346 Ill. 632; Nelson Bros. & Go. 
Vv. Industrial Commission, 161 N.E. 
113, 330 Ill. 27; Franklin Coal & Coke 
Co. v. Industrial Commission, 129 N.E. 
811, 296 Ill. 329; Bristol & Gale Co.. 
v. Industrial Commission, 126 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which the status of a given person can unfailingly 
be determined,*® although an abstract definition of 
what constitutes an independent contractor is use- 
ful;#®° and each case must be decided in accordance 
with its own facts and cireumstanes,*! the nature of 
the relation being determined from all the evidence 
or facts,4? or from a preponderance of the evi- 


599, 292 Ill. 16. 


Ind.—Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 


Iowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


Md.—North ‘Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 
A. 505, 156 Md. 524. - 


Mich.—Hanisko Vv. Fitzpatrick 
Bros., 206 N.W. 322, 328, 232 Mich. 
593 [quot Cyc]. 


Neb.—Cole v. 
785, 123 Neb. 871; 
Breck Const. Co., 
Neb. 850. 


Tex.—Shannon v. Western Indemni- 
ty Co., (Commn.App.) 257 S.W. 522 
[aff (Civ.App.) 242 S.W. 774]; South- 
ern Surety Co. v. Shoemake, (Civ. 
App.) 16 S.W.(2d) 950 [rev on other 
grounds (Commn.App.) 24 S.W.(2d) 
7]; United States Fidelity & Guaranty 
Co. v. Lowry, (Civ.App.) 231 S.W. 818. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


See Fidelity & Casualty Co. of New 
York y. Industrial Accident Commis- 
sion of California, 216 P. 578, 579, 191 
Cal. 404, 43 A.L.R. 1304 [quot Ocean 
Accident & Guarantee Corporation v. 
Industrial Accident Commission, 262 
P. 38, 40, 87 Cal.App. 290] (where 
the court said: ‘‘In determining in any 
given case whether a person was an 
employee or an independent contrac- 
tor there are usually present various 
circumstances which are persuasive 
to one conclusion and other circum- 
stances persuasive to the opposite 
conciusion’’). 


Minnick, 244 N.W. 
Barrett v. Selden- 
174 N.W. 866, 103 


“There are numerous evidential ele- 
ments which go to determine the 
quality of a contract as affecting the 
question of whether one is an inde- 
pendent contractor or not. It is sel- 
dom or ever that any one of these 
elements is decisive of the question. 
Due to lack of an accurate under- 
standing of these elements, and their 
relative importance one to the other, 
courts have often given undue Im- 
portance and probative value to dif- 
ferent circumstances, and the result 
has been that there are many appar- 
ently conflicting opinions.’’ Shannon 
v. Western Indemnity Co., (Tex. 
Commn.App.) 257 S.W. 522, 524 [aff 
(Civ.App.) 242 S.W. 7741. 


39. Ill—Ferguson & Lange Found- 
ry Co. v. Industrial Commission, 179 
N.E. 86, 346 Ill. 632; Nelson Bros. & 
Co. v. Industrial Commission, 161 N. 
E. 113, 320 Ill. 27; Bristol & Gaile Co. 
v. Industrial Commission, 126° N.E. 
599, 292 Ill. 16. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


Tex.—United States Fidelity & 
Guaranty Co. v. Lowry, (Civ.App.) 231 
S.W. 818. 


Vt.— Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Wash.—Burchett v. Department of 
Labor & Industries, 261 P. 802, 803, 
263 BP. 746, 146 Wash. 85. 
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See Birmingham Post Co. v. Stur- 
geon, (Ala.) 149 So. 74; Barker v. 
Bemidji Wood Products Co., 288 N.W. 
692, 184 Minn, 366; Federal Mining & 
Smelting Co. v. Thomas, 225 P. 967, 
99 Okl. 24 (all holding to same effect) ; 
Barnsdall Refining Co. v. State In- 
dustrial Commission, 21 P.(2d) 749, 
163 Okl. 154 (holding that “as a gen- 
eral rule, the line of demarcation be- 
tween an independent contractor and 
a servant is not clearly drawn by the 
courts”). 


“The question here is a most diffi- 
cult one. The distinction between an 
employee, or servant, and an inde- 
pendent contractor, has been consid- 
ered by the courts in numberless cas- 
es; but no statement of the rule has 
yet been made which perfectly fits 
every case.” Burchett v. Department 
of Labor & Industries, supra. 


40. Dennis v. Sinclair Lumber & 
Fuel Co., 218 N.W. 781, 242 Mich. 89. 


41. Ala.—Birmingham Post Co. v. 
Sturgeon, 149 So. 74. 


Colo.—Industrial Commission vy. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Ill.— Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 


Ill. 27; Bristol & Gale Co. v. Indus- 
Ea at HE Bab 126 N.E. 599, 292 


Iowa.—Arthur y. Marble Rock Con- 
sol. School Dist., 228 N.-W. 70, 209 
Iowa 280, 66 A.L.R. 718. 


La.—Vascocue v. Collins, (App.) 
150 So. 414. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720; Dobson’s Case, 
128 A. 401, 124 Me. 305, 42 A.L.R. 603. 


Mich.—Dennis vy. Sinclair Lumber 
“a Fuel Co., 218 N.W. 781, 242 Mich. 
89. 


Minn.—Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498. 


Neb.—State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 124 Neb. 481; 
Standish v. Larsen-Merryweather Co., 
245 N.W. 606, 124 Neb. 197; Cole v. 
Minnick, 244 N.W. 785, 123 Neb. 871; 
Showers v. Lund, 242 N.W. 258, 123 
Neb. 56; Claus v. De Vere, 235 N.W. 
450, 120 Neb. 812; Potter v. Scotts 
Bluff County, 199 N.W. 507, 112 Neb. 
318. 


N.Y.—In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175 App.Div. 957]. 


Okl.—Barnsdall Refining Co. v. 
State Industrial Commission, 21 P. 
(2d) 749, 163 Okl. 154. 


R.I.—Henry vy. Mondillo, 142 A. 230, 
49 R.I. 261. 


Tenn.—Phillips v. Tennessee East- 
man Corporation, 26 S.W.(2d) 1051, 
160 Tenn. 538. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Civ.App.) 16-S.W.(2d) 950 
{rev on other grounds (Commn. App.) 
24 S.W.(2d) 7]; United States Fidel- 
ity & Guaranty Co. v. Lowry, (Civ. 
App.) 231 S.W. 818. 


Utah.—Ludlow y. industrial Com- 
mission, 235 P. 884, 65 Utah 168. 


Wis.—Ronning y. Carter, 200 N.W. 
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dence,*® rather than from any particular feature of 
the employment or service,** or of the relation,*® or 
from any single fact.*® 

Status at time of accident. 
that of an employee or of an independent contractor 
must be determined as of the time of the accident,*? 
status prior thereto being immaterial.*® 


Whether the status is 


652, 185 Wis. 384. 


42. Idaho.—Hansen v. Rainbow 
Min. & Mill. Co, 17 P.(2d) 335, 52 
Idaho 543; Horst v. Southern Idaho 
Oil Co., 286 P. 369, 49 Idaho 58; Tay- 
lor v. Blagkwell Lumber Co., 218 P. 
356, 37 Idaho 707. 


Ind.—Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 


La.—Dick v. Gravel Logging Co., 
95. So...99, 152 Laz 993. 


Mass.—Strong’s Case, 178 N.E. 637, 
277 Mass. 243. 


Minn.—Herron y. Coolsaet Bros., 
198 N.W. 134, 158 Minn. 522. 


Neb.—State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 124 Neb. 481; 
Showers v. Lund, 242 N.W. 258, 123 
Neb. 56; Petrow & Giannou v. Shewan, 
187 N.W. 940, 108 Neb. 466; Knuffke 
v. Bartholomew, 184 N.W. 889, 106 
Neb. 763; Barrett v. Selden-Breck 
Const. Co., 174 N.W. 866, 103 Neb. 850. 


N.Y.—In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175. App.Div. 957]. 


Pa.—Campagna y. Ziskind, 135 A. 
124, 287 Pa. 403. 


Eng.—Bargewell v. Daniel, 9 W.C. 
Cc. 142. 


43. Luker Sand & Gravel Co. y. 
Industrial Commission, (Utah) 23 P. 
(2d) 225: 


44. Showers v. Lund, 242 N.W. 258, 
123 Neb. 56; Knuffke v. Bartholomew, 
184 N.W. 889, 106 Neb. 763. 


45. Ferguson & Lange Foundry 
Co. v. Industrial Commission, 179 N. 
E. 86, 346 Ill. 632; Nelson Bros. & 
Co. v. Industrial Commission, 161 N. 
E. 113, 320 Ill. 27; Franklin Coal & 
Coke Co. v. Industrial Commission, 
129 N.E. 811, 296 Ill. 329; Bristol & 
Gale Co. v. Industrial Commission, 
126 N.E. 599, 292 Ill. 16. 


46. Horst v. Southern Idaho Oil 
Co., 286 P. 369, 49 Idaho 58. 


47. Odle v, ‘Charcoal Iron Co. of 
America, 187 N.W. 243, 217 Mich. 469; 
McNally v. Diamond Mills Paper Co., 


119 N.E. 242, 223) N.Y! 833) 'Friona vy. 
Wendling, 243 N.Y.S. 571, 230 App. 
Div. 139; Landberg v. State Indus- 


trial Accident Commission, 215 P. 594, 
107 Or. 498. 


Dual capacity as employee and in- 
dependent contractor see infra § 207. 


48. McNally v. Diamond Mills Pa- 
per Co., 119 N.H. 242, 223 N.Y. 83, 86; 
Friona v. Wendling, 243 N.Y.S. 571, 
230 App.Div. 139. See Gagnon’s Case, 
130 A, 355, 356, 125 Me. 16 (where the 
court said: “It was for the company 
to load the cars. Gagnon came to do 


it. He may or may not have come 
- . »« as a contractor. It is incon- 
sequential. He came at the instance 


of the company. He jobbed it for 20 
days before going on day work, as he 
says. Twenty-five days later he got 
his hand hurt’’). 


“The claimant for the purposes of 
this job was an employee, and noth- 
ing more. What he may have been 
at other times and for other purposes 
does not concern us.’’ McNally vy. 
Diamond Mills Paper Co., supra. 
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Attitude and intention of parties. 
of the parties toward each other,*® and their inten- 


tion,®° are to be considered. 


Contract as indicating relationship.®! 
tract entered into by the parties must be considered 
in determining the nature of their relation,®* and has 
considerable weight,®* but is not necessarily control- 
While neither of the parties can control the 
legal effect of the contract,®°® the primary test of its 
character is the intention of the parties,°® which is 
to be gathered from the whole scope of the language 
used,®? regardless of the classification of the par- 
ties as determined by them.®* The surrounding facts 
and circumstances existing at or about the time of 
the execution of the contract,®® the purpose for which 


ling.°* 


49. Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 
See Hector v. Cadillac Plumbing & 
Heating Co., 198 N.W. 211, 2138, 226 
Mich. 496 (where the court said: 
“The man who was killed was under 
the direction of his employer .. . 
the employer regarded him as an em- 
ployee, and so reported to the depart- 
ment of labor and industry’’). 


50. Hansen v. Rainbow Mining & 
Milling Co., 17 P.(2d) 335, 52 Idaho 
543; Coppes Bros. & Zook v. Pontius, 
131 N.E. 845, 76 Ind.App. 298; Badger 
Furniture Co. y. Industrial Commis- 
sion, 227 N.W. 288, 200 Wis. 127. 


51. Contract as determining right 
to control see infra § 185. 


52. Cal.—Rosedale Cemetery: Ass’n 
vy. Industrial Accident Commission of 
State of California, 174 P. 351, 37 Cal. 
App. 706. 


Idaho.—Hansen v. Rainbow Min- 
ing & Milling Co., 17 P.(2d) 335, 52 
Idaho 543; Horst vy. Southern Idaho 
Oil Co., 286 P. 369, 49 Idaho 58. 


Ind.—McDowell v. Duer, 133 N.E. 
839, 78 Ind.App. 440; Coppes Bros. & 
Zook v. Pontius, 131 N.E. 845, 76 Ind. 
App. 298; Mobley v. J. S. Rogers Co., 
119 N.E. 477, 68 Ind. App. 308. 


Iowa.—Arthur vy. Marble Rock Con- 
sol. School Dist., 228 N.W. 70, 209 
Iowa 280, 66 A.L.R. 718. 


La.—Johnson vy. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]; Vascocue v. 
Collins, (App.) 150 So. 414; Cobb v. 
Long Bell Lumber Co. 134 So. 310, 16 
La.App. 297. 


Me.—Dobson’s Case, 128 A. 401, 124 
Me. 305, 42 A.L.R. 6038. 


Mass.—Strong’s Case, 178 N.E. 637, 
277 Mass. 243. 


Mich.—McCormick v. Sears, Roe- 
pace & Co., 236 N.W. 785, 254 Mich. 


Minn.—Carter v. W. J. Dyer & Bro., 
243 N.W. 486, 186 Minn. 413. 


N.Y.—Svolos v. Harry Marsch & 
Co., 186.N.Y.S. 689, 195 App.Div. 674. 


Ohio.—Industrial Commission of 
Ohio v. Henderson, 182 N.E. 603, 43 
Ohio App. 20. 


Pa.—Kelley v. Delaware, L. & W. 
R. Co., 113 A. 419, 270 Pa. 426; O’Don- 
nell v. South Fayette Tp. School Dist., 
161 A. 887, 105 Pa.Super. 488. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 


> Utah.—Ludlow v. Industrial Com- 
mission, 235 P. 884, 65 Utah 168. 


Wis.—Badger Furniture Co. vy. In- 
dustrial Commission, 227 N.W. 288, 


WORKMEN’S COMPENSATION ACTS 


The attitude 


[§ 183 


it was executed,®° and the course of conduct of the 
parties®! are also to be considered. The absence 


from a contract of a recitation of the details of the 
work does not result in a waiver by the employer of 


The con- 


200 Wis. 127; Medford Lumber Co. vy. 
Mahner, 221 N.W. 390,,197 Wis. 35; 
Kneeland-McLurg Lumber Co. v. 
Eder, 220 N.W. 199, 196 Wis. 402. 


Eng.—Binding v. Great Yarmouth 
Port & Haven Commissioners, [1923] 
W. C. & I1.,166; Roper v. Hussey- 
Freke, [1915] 3 K.B. 222, 8 B.W.C.C. 


604; McConnell y. Galbraith, 7 B.W. 
C.C. 968. dy ED > s 
53. C. R. Meyer & Sons Co. v. 


Grady, 217 N.W. 408, 194 Wis. 615. 


54 C. R. Meyer & Sons Co. v. 
Grady, supra. 


55. Johnson v. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]; Cobb v. Long 
Bell Lumber Co., 134 So. 310, 16 La. 
App. 297. 


56. Hansen v. Rainbow Min. & 
Mill. Co., 17 P.(2d) 335, 52 Idaho 543. 


[a] “Mere verbal formulas, if in- 
consistent with the real intention, are 
to be disregarded. It does not matter 
by what name the parties chose to 
designate” the contract. Hansen v. 
Rainbow Mining & Milling Co., 17 P. 
(2d) 335, 52 Idaho 5438 [quot Wallace 
Bank & Trust Co. v. First Nat. Bank 
of Fairfield, 237 P. 284, 286, 40 Idaho 
712, 50 A.L.R. 316]. 


57. Hansen v. Rainbow Mining & 
Milling Co., supra; Arne v. Western 
Silo Co., 242 N.W. 539, 214 Iowa 511. 
Compare Wass v. Bracker Const. Co., 
240 N.W. 464, 465, 185 Minn. 70 (hold- 
ing that, within the employments cov- 
ered by the act, “there is a right to 
compensation, whatever the form of 
the contract of employment, where 
there is performed only ‘a service for 
hire,’ and ‘the system of employment 
used merely provides a method of 
fixing the workman’s wages,’ ”’ so that 
a worker “cannot be deprived of com- 
pensation because his employment 
was in the form of an independent 
contract’’). 


[a] Informal contract.—“This was 
an informal contract in the construc- 
tion of which it is proper to adopt the 
sense in which the party using the 
words should reasonably have appre- 
hended they would be understood by 
the other party.” O’Donnell vy. South 
Fayette Tp. School Dist., 161 A. 887, 
888, 105 Pa.Super. 488. 


58. Arne v. Western Silo Co., 242 
N.W. 539, 214 Iowa 511; Cobb v. Long 
Bell Lumber Co., 134 So. 310, 16 La. 
App. 297. See Binding v. Great Yar- 
mouth Port & Haven Commission, 
[1923] W.C.&I, 166, 128 L.T. 743, 
745 (where the court said: The work- 
er “is described on the contract as a 
salvage contractor. But the fact that 
he is so described does not necessar- 
ily make the document a document 


the power to direct and control with respect to mat- 
ters not expressly recited.®? 


Writings attempting to define the status of the 
parties must be considered together with the sur- 
rounding circumstances ;°* and the mere use of words 
therein cannot change the relationship which arises 
from the actual facts of the work done.®* 


Value of precedents has been held to be somewhat 
uncertain,®® since a slight difference in the wording 
of the statutes®® or some small variation in the eir- 
cumstances**? may impair the value of an outside de- 


™~ 
by which . « [the worker] en- 
ters into a contract of salvage. It is 
mere description, and it is perfectly 
possible to engage a salvage contrac- 
tor asa servant’). But see O’Donnell 
v. South Fayette Tp. School Dist., 161 
A. 887, 889, 105 Pa.Super. 488 (where 
the court said: “Taking into con- 
sideration the interpretation which 
the parties themselves have .placed 
upon the’ ‘contract! *. (ia. swe are 
convinced that the relationship of 
master and servant existed’); C. R. 
Meyer & Sons Co. v. Grady, 217 N.W. 
408, 410, 194 Wis. 615 (holding that 
“what must be borne in mind ser? 
is the construction given to 


59. C. R. Meyer & Sons Co. v. 
Grady, supra. 


60. C. R. Meyer & Sons Co: v. 
Grady, supra. ‘ 


61. Badger Furniture Co. v. Indus- 
trial Commission, 227 N.W. 288, 200 
Wis. 127. 


[a] Omission from pay roll.— 
“The fact that the company never 
carried plaintiff’s name on the payroll 
is significant in reference to the light 
in which the company regarded the 
nature of his contract under which 
he was paid on his monthly invoices.” 
Cobb v. Long Bell Lumber Co., 134 So. 
310, 312, 16 La.App. 297. 


62. Mallinger ‘v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847. 


63. Nestle’s Food Co. v. Industrial 
Commission, 237 N.W. 117, 205 Wis. 
467. But see Arthur v. Marble Rock 
Consol. School Dist., 228 N.W. 70, 71, 
209 Iowa 280, 66 A.L.R. 718 (where 
the court said: ‘The claimant’s hus- 
band and the school district operated 
under a written contract. So, from 
this instrument alone it is necessary 
to find whether the decedent was an 
employee or an independent contrac- 
tor. Facts and circumstances other 
than the contract itself are not mate- 
rial under this record’’). 


64. Nestle’s'Food Co. v. Industrial 
pay her ea 237 N.W. 117, 205 Wis. 

is 

65. Streby v. State Industrial Ac- 


cident Commission, 215 P. 586, 107 Or. 
314; Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818,.95 Vt. 50. 


66. Streby v. State Industrial Ac- 
cident Commissioh, 215 P. 586, 107 
Or Wska: Kelley’s Dependents vy. 
Bat Lumber Co., 113 A. 818, 95 Vt. 
oVU. 

67. Streby v. State Industrial Ac- 
cident Commission, 215 P. 586, 107 Or. 
314; Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cision; and precedents are not controlling,®* how- 
ever persuasive.*® Another statement is that, in 
view of the diversity of opinion,?® and the fact 
that the courts have emphasized first one and then 
another of the cireumstances involved,’! decisions, 
except as showing application of the general rules,*? 
are seldom controlling authority.** Further, it has 
been held that it is difficult to reconcile the diverse 
results derived from quite similar facts.74 


Application of common law.7> It has been held 


that the common-law distinction between employee 


and independent contractor is applicable to claimants 
under a compensation act,7® that the tests of the 
common law are applicable,77 and none other,’® and 
that common-law decisions afford the safest guide to 
a proper interpretation of the statutes;7° and it has 
been said that the law of independent contractors 
was in no wise changed by the enactment of the com- 
pensation statutes.®° 


Respondeat superior. It has been held that the 
test in cases arising under the doctrine of respondeat 


68. Coppes Bros. & Zook vy. Pon-| deemed an 
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superior is a proper test under the compensation 
acts. §? 


Construction in favor of claimant.*? In deter- 
mining whether a workman is an employee or an in- 
dependent contractor, the act is to be given a liberal 
construction in his favor,’* and any doubt is to be 
resolved in favor of his status as an employee, rath- 
er than as an independent contractor;** but the rule 
of liberal construction cannot be extended to the 
point of bringing an independent contractor within — 
the purview of a compensation act.®° 


[§ 184] (2) Direction, Control, or Supervision’® 
—(a) In General. In determining whether a per- 
son is an employee, within a workmen’s compensation 
act, or an independent contractor, the most frequent- 
ly cited test, which is stated in various ways, is that 
of control, he being an employee if he is subject to 
the control of the party for whom the work is done, 
and an independent contractor if he is not;*" and 
other considerations and tests have been held to re- 
late back to control,** and to be important only as 


As test of relation of employer and 


tius, 131 N.E, 845, 76 Ind.App. 298. 


[a] Reason for rule.—‘‘Whether a 
person is an employee or an inde- 
pendent contractor is a con- 


clusion of fact.” Coppes Bros. & Zook 
v. Pontius, 131 N.E. 845, 846, 76 Ind. 
App. 298. 

69. Coppes Bros. & Zook v. Pon- 
tius, supra. 


70. Shannon v. Western Indemnity 
Co., (Tex.Commn.App.) 257 S.W. 522 
{aff (Civ.App.) 242 S.W. 774]. 


71. Shannon v. Western Indemnity 
Co., supra. 


72. Shannon v. Western Indemnity 
Co:,: supra: 

73. Shannon y. Western Indemnity 
Co., supra. 


74. Showers v. Lund, 242 N.W. 258, 
123 Neb. 56. 


75. Common-law meaning see su- 
pra § 182. 
76. Fisher Body Co. v. Wade, 187 


N.E. 78, 45 Ohio App. 263. 


77. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847. See 
Western Indemn. Co. v. Pillsbury, 159 
P. 721, 724, 172 Cal. 807 (holding that 
“it is suggested that, inasmuch as the 
statute enjoins upon the court liberal 
construction, we should ignore com- 
mon law and other definitions, and 
should, in determining who are and 
who are not employees, regard only 
decisions under compensation acts. 
Bf This court has always en- 
deavored to construe the Workmen’s 
Compensation Act liberally and with 
a view to carrying out its benevolent 
purposes, but we cannot see why we 
should discard the wisdom and learn- 
ing of the past in our efforts to de- 
cide what the Legislature intended by 
the language used. Especially should 
we avoid all temptation to stretch 
the law to cover individual cases 
where those demanding compensation 
arouse our sympathy. This man to 
whom compensation was given was 
badly injured, but we should not 
for that reason shut our eyes to 
the fact that he was an independent 
contractor, and not an employee’’). 
But see In re Rheinwald Co., 153 
N.Y.S. 598, 168 App.Div. 425 [rearg 
den 161 N.Y.S. 1142, 175 App.Div. 957] 
(where the court said that in deter- 
mining whether decedent was to be 


[71 Cc. J.—29] 


‘ 


or an employee, within the workmen’s 
compensation law, decisions at com- 
mon law, or under the employers’ li- 
ability statutes, involving the ques- 
tion as to whom a master owes the 
duty of care and precaution arising 
out of the contractual relation of hir- 
ing, are not controlling, but only 
those decisions based on that act, or 
acts based on the identical principle, 
are influential or controlling). 


78. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847. 


79. Kelley’s Dependents vy. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


80. Birmingham Post Co. v. Stur- 
geon, (Ala.) 149 So. 74; James v. 
Hillyer-Deutsch-Edwards, 130 So. 257, 
15 La.App. 71; Litts v. Risley Lum- 
ber Co., 120 N.B. 730, 224 N.Y. 321, 19 
A.L.R. 1147. 


[a} Thus (1) “this enactment 
{Louisiana act] did nothing more 
than give a legislative fiat to the ex- 
isting law and jurisprudence as to 
who were independent contractors.” 
James v. Hillyer-Deutsch-Edwards, 
1380 So, 257, 258, 15) ia.App. Ter €2)) 
“This definition [of ‘‘employee’’] is 
not inimical to and does not disturb 
the distinctions established in the 
common law between a servant or 
employee and an independent con- 
tractor. The rules which demarcated 
the relation of master and servant 
from that of employer and independ- 
ent contractor are operative in the 
consideration of claims made under 
the act.” Litts v. Risley Lumber Co., 
120.N.E. 730) 731, 1224 N.Y. 321, 19/A. 
L.R. 1147. 


81. Herron v. Coolsaet Bros., 
N.W. 134, 158 Minn. 522. 


82. Generally see supra § 66. 


83. Clements v. Luby Oil Co., 129 
So. 526, 170 La. 910 [setting aside 125 
So. 510, 14 La.App. 182]. 


84. Domer v. Castator, 
881, 82 Ind.App. 574. 


Resolution of doubts as to right to 
compensation generally see supra § 
66. 

85. Johnson y. Vincennes Bridge 


Co., 119 So. 539. 9 La.App. 173 [aff 118 
So. 820, 167 La. 107]. 


86. Generally see Master and Serv- 
ant § 1518. 


198 


146 N.E. 


employee generally see supra § 164. 
87. See cases infra this section. 


“As a general proposition, if the 
workman is under the control of the 
employer he is a servant; if not un- 
der such control, he is an independent 
contractor.” Industrial Commission 
v. Laird, 186 N.E. 718, 719, 126 Ohio 
St. 617. To same effect Bristol & 
Gale Co. vy. Industrial Commission, 
126 N.E. 599, 602, 292 Ill. 16; Swam 
v. Aldtna Life Ins. Co. of Hartford, 
Conn., 284 P. 792, 155 Wash. 402. 


88. Myers v. Newport Co., 135 So. 
767, 17 La.App. 227; Industrial Com- 
mission y. Laird, 186 N.E. 718, 126 
Ohio St. 617; Shannon y. Western 
Indemnity Co., (Tex.Commn.App.) 257 
ae 522, 524 [aff (Civ.App.) 242 S.W. 

“In spite of the many varied ex- 
pressions contained in the decisions, 
and the reasons given for different 
conclusions, it may be safely said 
that in the last analysis all of the 
bumerous evidential facts or ele- 
ments with reference to any contract 
Or agreement may be put into two 
general classes: (1) Those which 
have a direct bearing upon the ques- 
tion whether the person employed 
was free from or subject to the con- 
trol of the employer with respect to 
the details of the stipulated work. 
(2) Those of a circumstantial descrip- 
tion which possess a merely indirect 
or inferential significance with re- 
spect to that question. From this 
classification it will be seen that the 
outstanding quality of any contract, 
as touching the question of the inde- 
pendence of same, and which is ulti- 
mately the one most decisive of the 
question, is the one of the right of 
control of the person employed by 
the employer with respect to the de- 
tails of the work. All other elements 
bear some relation to that one, and 
directly or indirectly indicate the 
presence or the absence of the right 
of control. For this reason it has 
often been said that the supreme test 
of the relation is the right to con- 
trol.” Shannon y. Western Indemnity 
Co., supra. 


Cross references: 


Furnishing of workmen as relating 
back to control see infra § 195. 


Manner or basis of payment as relat- 
ing back to control see infra § 202. 
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they bear on the right to control.8® Thus the right 
or power of control has been held to be the essence 
of the distinction,®® and the supreme,® final,®? con- 
trolling,®* vital,®°* decisive,®® and important®® test, 
an important test,97 one of the best tests,®® or, sim- 
ply, the test,°® or one of the tests,1 an all-important 
factor,? and the principal® or controlling* factor; 
and the degree of control retained and exercised by 
. the person for whom the work is being done has been 
held the principal test. The right to control the 
work has been called the master,® the primary,’ the 
vital,’ and an important® test, or simply the test,?° 
the determining factor,11 and a main,!? important,!3 
and generally controiling!* factor; the right to con- 
trol with reference to the details of the work has 
been ealled the prineipal,!® the dominant,?® ulti- 
mately the most decisive,1? and perhaps the most sig- 
nificant,!® test, one of the controlling tests,!® or, sim- 
ply, the test,?° and authority to direct and control 
the work, controlling.?+ The right or power of con- 
trol as to the means and methods by which the resuit 


Right or power to discharge as show- 
ing control see infra § 188. 


Time of payment as relating back to] Nye Motor 64, 


; 201]; 
control see infra § 203. ac Lumber Co., 
Use of tools as indicating control see | 50; 


infra § 196, 


89. McDermott’s Case, (Mass.) 186 402. 
N.E. 231. 


90. McDermott’s Case, supra. 


$1. Shannon v. Western Indemnity 
Co., (Tex.Commn.App.) 257 S.W. 522 
[aff (Civ.App.) 242 S.W. 774]. 


92. Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


93. Herron v. Coolsaet Bros., 198 


185 Wis. 384. 
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6. Le Blane v. Nye Motor Co., 147 
A. 265, 102 Vt. 194 [foll Le Blanc v. 
PTA, 267, 102, Vit. 
Kelley’s Dependents v. 
118A. 
Swam v. Attna Life Ins. Co. of 
Hartford, Conn., 284 P. 792, 155 Wash. 


7. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 58 


8. Industrial Commission of Ohio 
v. Laird, 186 N.E. 718, 126 Ohio St. 
617; Ronning v. Carter, 200 N.W. 652, 


9. Bristol & Gale v. 
Commission, 126 N.E. 599, 292 Ill. 16. 


[§ 184 


is to be accomplished, as contrasted with control of 
the result only, has been called the determinative 
factor?? or question,?? and the principal considera- 
tion;?4 the degree of supervision and control which 
the party for whom the work is being done has with 
relation to the manner or method of doing it, the 
determining factor;?° and the right to control the 
manner of doing the work has been called the con- 
trolling test,2* the real test,?7 the principal consid- 
eration,?’, one of the principal considerations,?® one 
of the principal factors,*° an important considera- 
tion,*! one of the tests,?? and, simply, the test,** 
the right to control the means and methods by which 
it shall be done has been called the master test,** the 
right to direet the means and methods has been eall- 
ed, simply, the test,?> and the right of control as to 
the details of the work and the means by which it is to 
be accomplished, the decisive test.°® In addition to 
the foregoing holdings, a number of decisions are 
broadly on the basis, or broadly hold, that a worker is 
an independent contractor where he has, and an em- 


Guarantee Corporation v. Industrial 
Accident Commission, 262 P. 38, 87 
Cal.App. 290; Victory’ Auto Painting 
Co. v. Industrial’ Accident Commis- 
sion, 243 P. 61, 75 Cal.App. 729. 


23. Smith v. Marshall Ice Co., 217 
N.W. 264, 204 Iowa 1348; In re Am- 
ona Estate, 210 N.W. 923, 203 Iowa 


84, FanbR Case, 126 A. 18, 124 
e. 47. 


Hoos- 
$18, 95 Vt. 


25. Myers v. Newport Co., 135 So. 
767, 17 La.App. 227. 


26. Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 643. ‘ 


27. Nelson Bros. & Co. v. Indus- 


Industrial 


N.W. 134, 158 Minn. 522. 


94. Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


95. Lazarus v. Scherer, 174 N.E. 
293, 92 Ind.App. 90; Hardaker’s Case, 
174 N.E. 210, 274 Mass. 7. 


96. Badger 
dustrial Commission, 
200 Wis. 127. 


97. Lynch v. Hutchinson Produce 
Co., 211 N.W. 313, 169 Minn. 329; Bo- 
sel v. Henderson Holding Co., 208 N. 


Furniture Co. v. In- 
227 N.W. 288, 


W. 421, 167 Minn. 72. 
98. York Junction Transfer & 
Storage Co. v. Industrial Accident 


Commission of California, 261 P. 704, 
202 Cal. 517; Hillen v. Industrial Ac- 
cident Commission, 250 P. 570, 199 
Cal. 577; Luker Sand & Gravel Co. 
v. Industrial Commission, (Utah) 23 
P.(2d) 225. 


99. Warner vy. Fullerton-Powell 
Hardwood Lumber Co., 204 N.W. 107, 
231 Mich. 328; Tuttle v. Embury- 
Martin Lumber Co., 158 N.W. 875, 192 
Mich. 385, Ann.Cas.1918C 664. 


1. Carter v. W. J. Dyer & Bro., 243 
N.W. 436, 186 Minn. 413. 


2. Schonberg v. Zinsmaster Bak- 
ing Co., 217 N.W. 491, 173 Minn. 414. 


8. Industrial Commission of Col- 
SNe v. Bonfils, 241 P. 735, 78 Colo. 
306. 


4. Thompson v. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506. 


5. Cinofsky v. Industrial Commis- 
sion, 125 N.E. 286, 290 Ill. 521; Mere- 
dosia Levee & Drainage Dist. vy. In- 
dustrial Commission of Illinois, 120 
N.E. 516, 285 Ill. 68. 


10. Cauchon y. Gladstone, 160 A. 
254, 104 Vt. 357. 


11. Industrial Commission of Ohio 
; anaird, 186 N.E. 718, 126 Ohio St. 
by 


12. Moritz v. K. C. S. Drug Co., 
(La.App.) 149 So. 244. 


18. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581. 


.14. State v. Hughes Oil Co., supra. 


15. Habrich v. Bent, 227 N.W. 877, 
200 Wis. 248. 


16. Habrich vy. Bent, supra. 


17. Shannon v. Western Indemni- 
ty Co., (Tex.Commn.App.) 257 S.W. 
522 [aff (Civ.App.) 242 S.W. 774]. 


18. Village of Weyauwega_ v. 
Kramer, 192 N.W. 452, 180 Wis. 168. 


19. Medford Lumber Co. v. Mahn- 
er, 221 N.W. 390, 197 Wis. 35. 


20. Southern Surety Co. v. Shoe- 
make, (Tex.Civ.App.) 16 S.W.(2d) 950 
[rev on other grounds (Commn.App.) 
24 S.W.(2d) 7]. 


[a] Material details.—Southern 
Surety Co. v. Shoemake, (Tex.Civ. 
App.) 16 S.W.(2d) 950, 952 [rev on 
other grounds (Commn.App.) 24 S.W. 
(2d) 7] (holding that the right to 
control ‘‘need not extend to the minut- 
est or unimportant details, as some 
Cohen earlier decisions might indi- 
eate’’). 


21. Clark’s Case, 
Me. 47 


22. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 216 P. 578, 191 Cal. 
404, 48 A.L.R. 1304; Ocean Accident & 


126 A. 18, 124 


472; 


trial Commission, 161 N.E. 113, 320 
Ill. 27. 
28. Lutheran Hospital v. Indus- 


trial Commission, 174 N.E. 381, 342 
Ill. 825; Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N:E. 811, 
296 Ill. 329; Bristol & Gale Co. v. 
Industrial Commission, 126 N.E. 599, 


292 Ill. 16; Cinofsky v. Industrial 
Commission, 1255 N.E. 286, 290 Ti. 
521; Decatur Ry. & Light Co. v. In- 


dustrial Board, 114 N.E. 915, 276 Iil. 
Swam v. Attna Life Ins, Co. of 
Harsiona Conn., 284 P. 792, 155 Wash. 


29. Meyer v. Industrial Commis- 
sion, 179 N.B. 456, 347 Ill. 172; °Sin- 
clair Refining Co. v. Industrial Com- 
mission, 148 N.EB. 291, 317 Ill. 541. 


30. Van Watermeullen v. Indus- 
eT pee Seo 174.N.E. 846, 34% 


31. Besse v. Industrial Commis- 
sion, 168 N.E. 368, 336 Ill. 283. 


32. KE. T. Chapin Co. v. Scott, 260 
P. 172, 44 Idaho 566. 

33. Wagoner vy. A. A, Davis Const. 
0.39240 Br 618,11 12nO0k1.) 231) 


34. Le Blane v. Nye Motor Co., 147% 
A. 265, 102 Vt. 1984 [foll Le Blane v. 
he Motor Co., 147 A. 267,;.102,. Wt, 


35. Cauchon y. Gladstone, 160 A. 
264,904 Vt! 357. 


36. Provensano v. Division of In- 
dustrial Accidents and Safety of De- 
partment of Industrial Relations of 
California, 294 P. 71, 110 Cal.App. 239, 


. For later cases, developments and changes in the law see Annotations. same title and section number. 
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ployee where the party for whom the work is being 
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done has, the right to direction of the work,®? while 


87. Cal.—Stephens v. Industrial 
Accident Commission, 215 P. 1025, 
191 Cal. 261; Cameron v. Pillsbury, 
159 P. 149, 173 Cai. 83; Behr v. Indus- 
trial Accident Commission, 14 P.(2d) 
915, 126 Cal.App. 522; Valente v, In- 
dustrial Accident Commission of Cal- 
ifornia, 228 P. 667, 68 Cal.App. 151; 
Rosedale Cemetery Ass’n v. Industrial 
Accident Commission of California, 
174 P. 351, 37 Cal.App. 706. 


Conn.—Battey v. Osborne, 
83, 96 Conn. 633. 


Ga.—Employers’ Liability Assur. 
Corporation v. Treadwell, 142 S.H. 182, 
37 Ga.App. 759; Ocean Accident & 
Guarantee Corporation v. Hodges, 130 
S.E. 214, 34 Ga.App. 587 


Idaho.—Horst: v. Southern Idaho 
ns Co., 286 P. 369, 49 Idaho 58. 


wa.—In re Amond’s Estate, 210 
NW. 923, 203 Iowa 306. 


Ky.—wWright v. Wilkins, 300 S.W. 
342, 222 Ky. 144. 


La.—Helton v. Tall Timber Lum- 
ber Co. of Louisiana, 86 So. 729, 148 
La. 180; Hebert vy. Blair, (App.) 142 
So. 849; Armes vy. Williams Bros., 136 
So: 160, 17 La.App. 555; Myers v. 
Newport Co., 185 So. 767, 17 La.App. 
227; Robinson v. Youse, 8 La.App. 
160; Mackey v. Fullerton Naval 
Stores Co., 4 La.App. 43: Beebe v. 
McKeithen Const. Co., 5 La.App. 179. 


Me.—Mitchell’s Case, 154 A. 184, 
130 Me. 516; Dobson’s Case, 128 A. 
401, 124 Me. 305, 42 A.L.R. 603; Mitch- 
ell’s Case, 118 A. 287, 121 Me. 455, 33 
A.L.R. 1447. 


Mich.—Anderson vy. Coca Cola Bot- 
tling Co., 251 N.W. 3; Dennis v. Sin- 
elair Lumber & Fuel Co., 218 N.W. 
781, 242 Mich. 89; Hector v. Cadillac 
Plumbing & Heating Co., 198 N.W. 
211, 226 Mich. 496; Gross v. Michigan 
Iron & Chemical Co., 189 N.W. 4, 219 
Mich. 200; Van Simaeys v. George 
R. Cook Co., 167 N.W. 325, 201 Mich. 
540; Perham v. American Roofing Co., 
159 N.W. 140, 193 Mich. 221. 


Minn.—Krause v. Bodin, 215 N.W. 
838, 172 Minn. 467; Ledoux v. Joncas, 
204 N.W. 635, 163 Minn. 498. 


Mo.—Fischer v. Stephens College 
of Columbia, (App.) 47 S.W.(2d) 1101. 


Neb.—Standish vy. lLarsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Cole v. Minnick, 244 N.W. 785, 
123 Neb. 871. 


N.Y.—Pierce v. Bowen, 160 N.E. 
379, 247 N.Y. 305; “McNally v. Dia- 
mond Millis Paper Co., 119 N.E. 242, 
223 N.Y. 83; Friona v. Wendling, 243 
N.Y.S. 571, 230 App.Div: 139; Abramo- 
witz v. Hudson View Const. Co., 177 
N.Y.S. 187, 188 App.Div. 356 [aff 126 
N.E. 898, 228 N.Y. 509]. 


Okl.—Taubman Supply Co. Vv. 
Lauck, 296 P. 741, 147 Okl. 292. 


Tex.—Southern Surety Co. of New 
York v. Scheel, (Civ.App.) 49 S.W. 
(2d) 937. 


Wis.—C. R. Meyer & Sons Co. v. 
Grady, 217 N.W. 408, 194 Wis. 615; 
Komula v. General Accident, Fire & 
Life Assur. Corp. Limited, of Perth, 
Scotland, 162 N.W. 919, 165 Wis. 520. 


Eng.—Templeton v. Parkin & Co., 
£1929] (\W.C.&1. #211; Binding v. 
Great Yarmouth Port *& Haven Com- 
missioners, [1923] W.C.&I. 166; Mc- 
Nally v. Fitzgerald,  B.W.C.C. 966 


B.C.—McAllister v. Bell tater 
ee inal 45 B.C, 30, [1932] 1 Dom.L. 
R, 802. 


115 A. 


; 


Que.—Beaulieu v. Picord, 42 Que. 
Super. 455, 7 Dom.L.R. 2; Gagnon v. 
Goudreau, 28 Rev.Leg. 334. 


38. Cal—Stephens v. Industrial 
Accident Commission, 215 P. 1025, 191 
Cal. 261; Pryor v. Industrial Acc. 
Commission, 198 P. 1045, 186 Cal. 
169;. Cameron y.. Pillsbury, 159 P. 
149, 173 Cal. 83; Valente v. Industrial 
Accident Commission of California, 
228 P., 667, 68 Cal.App. 151;. Whiting 
Mead Commercial Co. v. Industrial 
Accident Commission of California, 
228 P. 352, 67 Cal.App. 618; Hall v. 
Industrial Accident Commission, 206 
P. 1014, 57 Cal.App. 78; Rosedale 
Cemetery Ass’n v,. Industrial Acci- 
dent Commission of California, 174 
P. 351, 37 Cal.App. 706. 


Colo.—Industrial Commission — v. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Conn.—Battey v. Osborne, 115 A. 
83, 96 Conn. 633. 


Ga.—Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634; Love Lumber Co. 
v. Thigpen, 155 S.E. 17, 42 Ga.App. 83; 
Maryland Casualty Co. v. Grant, 146 
S.E. 792, 39 Ga.App. 285 [rev on oth- 
er grounds 150 S.BK. 424, 169 Ga. 325, 
conformed to 153 S.E. 447, 41 Ga.App. 
505, appeal dism and cert den 50 S.Ct. 
240, 281 U.S. 690, 74 L.Ed. 1120, va- 
cated 153 S.E. 447, 41 Ga.App. 505]. 


Idaho.—Horst vy. Southern Idaho 
Oil Co., 286 P. 369, 49 Idaho 58. 


I1l.—Sinclair Refining Co. v. Indus- 
trial Commission; 148 N.E. 291, 317 
Ill. 541; Meredosia Levee Dist. v. In- 
dustrial Commission of ‘Illinois, 120 
N.E. 516, 285 Ill. 68. 


Ilowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847; 
In re Amond’s Estate, 210 N.W. 923, 
203 Iowa 306. 


Ky.—Wright vy. Wilkins, 300 S.W. 
342, 222 Ky. 144; Diamond Block Coal 
Co. vy. Sparks, 272 S.W. 3E, 2097 Ky.0 73. 


La.—Johnson v. Vincennes Bridge 
Co., 118 So. 820, 167-La. 107 [aff 119 
So. 539, 9 La.App. 173]; Burt v. Da- 
vis-Wood Lumber ,Co., 102 So. 87, 157 
La. 111; Hilton v., Tall Timber Lum- 
ber Co. of Louisiana, 86 So. 729, 148 
La. 180; Ryland v. Harve M. Wheeler 
Lumber Co., 84 So. 55, 146 La. 787; 
Vascocue v. Collins, (App.) 150 So. 
414; Hebert v. Blair, (App.) 142 So. 
849; Hatten v. Haynes, (App.) 142 
So. 286 [aff 144 So. 483, 175 La. 743]; 
Robinson v. Youse, 8 La.App. 160; 
Harris v. Dobson Bros., 6 La.App. 223; 
Powell v. Spencer Bros., 5 La.App. 
218; Beebe v. McKeithen Const. Co., 
5 La.App. 179; Alexander v. Latimer, 
5 La.App. 41; Mackey v. Fullerton 
Naval Stores Co., 4 La.App. 43. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720; Breen’s Case, 
153 A. 561, 130 Me. 64; Dobson’s Case, 
128 A. 401, 124 Me. 305, 42 A.L.R. 603; 
Mitchell’s Case, 118 A. 287, 121 Me. 
455, 338 A.L.R. 1447. 


Mass.-—Bradley’s Case, 169 N.E. 156, 
269 Mass. 399; Towne’s Case, 150 N.E. 
157, 254 Mass. 280; Hickert’s Case, 124 
N.E. 421, 233 Mass. 577. 


Mich.—McCormick v. Sears, Roe- 
buck & Co., 236 N.W. 785, 254 Mich. 
221; Dominic v. Faucett, 222 N.w. 
758, 245 Mich. 837; Dennis v. Sinclair 
Lumber & Fuel Co., 218 N.W. 781, 242 
Mich. 89; Kimberg v. Murray, 207 
N.W. 880, 233 Mich. 543; Warner v. 
Fullerton-Powell Hardwood Lumber 
Co., 204 N.W. 107, 231 Mich, 328; Don- 
ithan v. Michigan Iron & Chemical 
€o.,, 199 N.W. 607, 227 ‘Mich. 609; 
Gross v. Michigan Iron & Chemical 
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other decisions are on the basis of control,?® supervi- 


Co., 189 N.W. 4, 219 Mich. 200; Odle 
v. Charcoal Iron Co. of America, 187 
N.W. 248, 217 Mich. 469; Sawtells v. 
Ekenberg Co., 172 N.W. 581, 206 Mich. 
246; Van Simaeys Vv. George R. Cook 
Co., 167 N.W. 925, 201. Mich, 540; 
Holbrook v. Olympia Hotel Co., 166 N. 
W. 876, 200 Mich: 597; Perham v. 
American Roofing Co., 159 N.wW. 140, 
193 Mich. 221; Tuttle v. Embury-Mar- 
tin Lumber Co., 158 N.W. 875, 192 
Mich. 385, Ann.Cas.1918C 664. 


Minn.—Anderson vy. Coca Cola Bot- 
tling Co., 251 N.W. 3; Carter v. W. J. 
Dyer & Bro., 243 N.W. 436, 186 Minn. 
413; Larson v. Duluth Woolen Co., 
232 N.W. 915, 181 Minn. 417; Nesseth 
v. Skelly Oil Co., 223 N.W. 608, 176 
Minn. 373; Krause y. Bodin, 215 N.W. 
838, 172 Minn. 467; Bosel v. Hender- 
son Holding Co., 208 N.W. 421, 167 
Minn. 72; Herron v. Coolsaet Bros., 
198 N.W. 134, 158 Minn. 522; State v. 
St. Louis County Dist. Ct., 150 N.W. 
211, 128 Minn. 43. 


Mo.—Fischer v. Stephens College of 
Columbia, (App.) 47 S.W.(2d) 1101. 


Neb.—Standish v. Larsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Showers v. Lund, 242 N.W. 258, 
123 Neb. 56; Claus v. De Vere, 235 N. 
W. 450, 120 Neb. 812; Potter v. Scotts 
Bie County, 199 N.W. 507, 112 Neb. 


N.Y.—MecNally v. Diamond Mills 
Paper Co., 119 N.E. 242, 223 N.Y. 838; 
Lichtenager v. Silverman, 254 N.Y.S. 
392, 234 App.Div. 127 [aff 184 N.E. 
138, 260 N.Y. 667]; Friona vy, Wen- 
dling, 243 N.Y.S. 571, 230 App.Div. 
139; Newland v. Bear, 218 N.Y.S. 81, 
218 App.Div. 308; Mahoney _v. Day- 
cock, 210 N.Y.S. 558, 213 App.Div. 501; 
Abromowitz v. Hudson View Const. 
Co., 177 N.Y.S. 187, 188 App.Div. 356 
[aff 126 N.E. 898, 228 N.Y. 509]. 


N.D.—Lilly v. Haynes Co-op. Coal 
Mining Co., 196 N.W. 556, 50 N.D. 465. 


Or.—Vient v. State Industrial Ac- 
cident Commission, 262 P. 250, 123 Or. 
334; Van Koten v. State Industrial 
eet coan Commission, 223 P. 945, 110 

bey F 


Pa.—Campagna v. Ziskind, 135 <A. 
124, 287 Pa. 403; Swartz v. Borough 
of Hanover, 122 A. 215, 278 Pa. 134; 
Beaver v. George Ww. Boyd Cow 162 A! 
900, 106 Pa.Super. 24; Young v. Gold- 
smit-Black Inci L566: tA. 571, 102) Pat 
Super. 291; McCall v. Bell Telephone 
Co., 79 Pa.Super. 505. 


Tenn.—Marshall v. South Pittsburg 
Lumber & Coal Co., 47 S.W.(2d) 558, 
164 Tenn. 267; Phillips v. Tennessee 
Eastman Corporation, 26 S.W.(2d) 
1051, 160 Tenn. 538; Frost v. Blue 
Ridge Timber Corporation, 11 S.W. 
(2d) 860, 158. Tenn. 18. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn.App.) 24 S.W.(2d) 7 
[rev (Civ.App.) 16 S.W.(2d) 950]; 
Maryland Casualty Co. v. Kent, 
(Commn.App.) 3 S.W.(2d) 414 [aft 
(Civ.App.) 271 (S.W. 929}; Cook’ v. 
Millers’ Indemnity Underwriters, 
(Commn.App.) 240 S.W. 535 [rev (Civ. 
App.) 229 S.W. 598];. Southern Sure- 
ty Co. of New York v. Sheel, (Civ. 
App.) 49 S.W.(2d) 937; U.S. Fidelity 
& Guaranty Co. of Baitimore, Ma., 
Lowry, (Civ-App.) 231 S.W.. 818. 


Utah.—Angel v. Industrial Commis- 
sion of Utah, 228 P..509, 64 Utah 105. 


Wash.—Burchett v. Department of 
Labor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. 


Wis.—Henry Haertel Service vy. In- 
dustrial Commission, 248 N.W. 430, 
211 Wis, 455; Edwards y. Alhambra 
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sion,?® or authority*® with respect to it; and some 
of these decisions add the element of reference to the 
details, manner, means, or method of doing the work, 
as contrasted with the result thereof; 41 and broad- 
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ly, the right to supervise, control, and direct the work 
is one of the tests.42 Other decisions combine the 
elements above referred tot? in more inelusive state- 
ments to the effect that, if the party for whom the 


Theatre Co., 224 N.W. 104, 198 Wis. 
228: Village of Weyauwega v. Kra- 
mer, 192 N.W. 452, 180 Wis. 168. 


Eng.—Roper v. Hussey-Freke, 
f1915] 3 K.B.. 222, 8 B.W.C.C. 604; 
Scanlon v. Hartlepool Seatonia Steam- 
ship Co. (No. 2), [1929] Ir. 99; Tem- 
pleton v. Parkin & Co., [1929] W.C.&I. 
211; Binding v. Great Yarmouth Port 
& Haven Commissioners, [1923] W.C. 
&I. 166; Underwood v. Perry & Son, 
Lim., [1923] W.C.&I. 63; Jones V. 
Penwyelt Dinas Silica Brick Co., 6 
B.W.C.C. 491; Curtis v. Plumptre, 6 
B.W.C.C. 87; Ryan v. Tipperary Coun- 
ty Council, 5 B.W.C.C. 578; McCready 
v. Dunlop, 87 Sc.L.Rep. 779. 


Alta.—Reid v. Leitch Collieries, 7 
Brw.Gie:. LOL. 


B.C.—MecAllister v. Bell Lumber 
Gommutdes45) B.C, 30). [193215 1 Dom. 
L.R. 802. 

Que.—Laurentian Granite Co. Vv. 


Hendry, 26 Que.K.B. 194; Beaulieu v. 
Picard, 42 Que.Super. 455, 7 Dom.L.R. 
Eee ata v. Gaudreau, 28 Rev.Leg. 
334. 


See Baker v. Russman & Cox, 147 
S.E. 246, 152 Va. 293 (so holding 
where the question was stated to be 
whether the injured person was “an 
employee or a subcontractor”). 


39. Cal.—Stephens v. Industrial 
Accident Commission, 215 P. 1025, 191 
Cal. 261; Cameron v. Pillsbury, 159 P. 
149) (173 -Cal.,83s. Behr pv. Industrial 
Accident Commission, 14 P.(2d) 915, 
126 Cal.App. 522. ‘ 


Ill.—Meredosia Levee Dist. v. In- 
dustrial Commission of Illinois, 120 N. 
BE. 516, 285 Ill. 68 


Ky.—Wright v. Wilkins, 300 S.W. 
342, 222 Ky. 144. 


La.—Johnson v. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]; Burt v. Da- 
vis-Wood Lumber Co., 102 So. 87, 157 
La. 111; Armes v. Williams Bros., 136 
So. 160, 17 La.App. 555; Beebe v. Mc- 
Keithen Const. Co., 5 La.App. 179. 


Mich.—Van Simaeys v. George R. 
Cook Co., 167 N.W. 925, 201 Mich. 
540; Perham v. American Roofing Co., 
159 N.W. 140, 193 Mich. 221. 


Minn.—State v. St. Louis County 
Dist. Ct., 150 N.W. 211, 128 Minn. 43. 


Neb.—Cole v. Minnick, 244 N.W. 
785, 123 Neb. 871. 


N.Y.—Fancher v. Boston Excelsior 
Co., 139 N.E. 265, 235 N.Y. 272 [rev 
196 N.Y.S. 793, 203 App.Div. 294]. 


Utah.—Angel v. Industrial Commis- 
sion of Utah, 228 P. 509, 64 Utah 105. 


W.Va.—E. C. Klipstein & Sons Co, 
v. State Compensation Com’r, 169 S.E. 
LG 


40. Furlong v. First Presbyterian 
Church of Walnut Hills, 30 Ohio N. 
P.N.S. 561. 


41. Cal.—Stephens v. Industrial 
Accident Commission, 215 P. 1025, 191 
Cal. 261; Behr v. Industrial Accident 
Commission, 14 P.(2d) 915, 126 Cal. 
App. 522; Whiting Mead Commercial 
Co. v. Industrial Accident Commis- 
sion of California, 228 P. 352, 67 Cal. 
App. 618; Hall v. Industrial Acci- 
dent Commission, 206 P. 1014, 57 Cal. 
App. 78. 


Colo.—Industrial Commission v. 
Hammond, 236-P. 1006, 77 Colo. 414. 
Pe aia ie Fe SAE 


Conn.—Battey v. 115 A. 


83, 96 Conn. 633. 


Ga.—Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634; Love Lumber Co. 
v. Thigpen, 155 S.E. 77, 42 Ga.App. 83; 
Maryland Casualty Co. v. Grant, 146 
S.E. 792, 39 Ga.App. 285 [rev on oth- 
er grounds 150 S.E. 424, 169 Ga. 325, 
conformed to 153 S.E. 447, 41 Ga.App. 
505, appeal dism 50 S.Ct. 240, 281 U.S. 
690, 74 L.Ed. 1120, vacated 153 S.E. 
447, 41 Ga.App. 505}; Employers’ Lia- 
bility Assur. Corporation v. Tread- 
well, 142 S.E. 182, 37 Ga.App. 759; 
Ocean Accident & Guarantee Corpora- 
tion v. Hodges, 130 S.B. 214, 34 Ga. 
App. 587. 


I1l.—Meredosia Levee Dist.,,v.;,In- 
dustrial Commission of Illinois, 120 
Nib. 516, 285 Ti 68. 


Iowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847. 


Ky.—Wright v. Wilkins, 300 S.W. 
342, 222 Ky. 144; Diamond Block Coal 
Co. v. Sparks272°S.W. 31, 209 Ky. 73. 


La.—Johnson v. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]; Burt v. Da- 
vis-Wood Lumber Co., 102 So. 87, 157 
La. 111; Helton v. Tall Timber Lum- 
ber Co. of Louisiana, 86 So. 729, 148 
La. 180; Ryland v. Harve M. Wheeler 
Lumber Co., 84 So. 55, 146 La. 787; 
Vascocue v. Collins, (App.) 150 So. 
414; Hebert v. Blair, (App.) 142 So. 
849: Hatten v. Haynes, (App.) 142 So. 
286 [aff 144 So. 488, 175 La. 743]; 
Armes v. Williams Bros., 136 So. 160, 
17 La.App. 555; Myers v. Newport 
Co., 135 So. 767, 17 La.App. 227; Har- 
ris v. Dobson Bros., 6 La.App. 223; 
Powell v. Spencer Bros., 5 La.App. 
218; Alexander v. Latimer, 5 La.App. 
41; Mackey v. Fullerton Naval Stores 
Co., 4 La.App. 48. 


Me.—Mitchell’s Case, 154 A. 184, 130 
Me. 516; Murray’s Case, 154 A. 352, 
130 Me. 181, 75 A.L.R. 720. 


Mass.—Towne’s Case, 150 N.E. 157, 
254 Mass. 280. 


Mich.—McCormick v. Sears, Roe- 
buck & Co., 236 N.W. 785, 254 Mich. 
221; Dominic v. Faucett, 222 N.W. 
758, 245 Mich. 337; Kimberg v. Mur- 
ray, 207 N.W. 880, 233 Mich. 543; 
Gross v. Michigan Iron & Chemical 
Co., 189 N.W. 4, 219 Mich. 200; Odle 
v. Charcoal Iron Co. of America, 187 
N.W. 243, 217 Mich. 469; Sawtells v. 
Ekenberg Co., 172 N.W. 581, 206 Mich. 
246; Van Simaeys v. George R. Cook 
Co., 167° N.W. 925, 201 Mich. 540; 
Holbrook v. Olympia Hotel Co., 166 
N.W. 876, 200 Mich. 597. 


Minn.—Carter v. W. J. Dyer & Bro., 
248 N.W. 436, 186 Minn. 413; Nesseth 
v. Skelly Oil Co., 223 N.W. 608, 176 
Minn. 373; Krause v. Bodin, 215 N. 
W. 838, 172 Minn. 467; Bosel v. Hen- 
derson Holding Co., 208 N.W. 421, 167 
Minn. 72; Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498; Herron v. Coolsaet 
Bros., 198 N.W. 134, 158 Minn. 522; 
State v. St. Louis County Dist. Ct., 
150 N.W. 211, 128 Minn. 43. 


Neb.—Standish v. Larsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Potter v. Scotts Bluff County, 199 
N.W. 507, 112 Neb. 318. 


N.Y.—McNally v. Diamond Mills 
Paper Co., 119 N.E. 242, 223 N.Y. 83; 
Lichtenager v. Silverman, 254 N.Y.S. 
392, 234 App.Div. 127 [aff 184 N.E. 


Osborne, 


A. 900, 106 Pa.Super. 


138, 260 N.Y. 667]; Newland v. Bear, 
218 N.Y.S. 81, 218 App.Div. 308; 
Prince v. Schwartz, 180 N.Y.S. 703, 
190 App.Div. 820; Abromowitz v. 
Hudson View Const. Co., i77 N.Y.S. 
187, 188 App.Div. 356 [aff 126 N.E. 
898, 228 N.Y. 509]. 


Ohio.—Kurlong v. First Presbyteri- 
an Church of Walnut Hills, 30 Ohio N. 
P.N.S. 561. 


Or.—Vient v. State Industrial Ac- 
Hay Commission, 262 P. 250, 123 Or. 


~“ 

Pa.—Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403; Swartz v. Borough 
of Hanover, 122 A» 215, 278 Pa. 134; 
Beaver v. George W. Boyd Co., 161 
24; Young v. 
Goldsmit-Black, Inc., 156 A. 57i, 102 
Pa.Super. 291; McCall v. Bell Tele- 
phone Co., 79 Pa.Super. 505. 


Tenn.—Marshall v. South Pittsburg 
Lumber & Coal Co., 47 S.W.(2d) 553, 
164 Tenn. 267; Phillips v. Tennessee 
Eastman Corporation, 26 S.W.(2d) 
1051, 160 Tenn. 538; Frost v. Blue 
Ridge Timber Corporation, 11 S.W. 
(2d) 860, 158 Tenn. 18. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn.App.) 24 S.W.(2d) 7 
[rev (Civ.App.) 16 S.W.(2d) 950]; 
Maryland Casualty Co. ‘v. Kent, 
(Commn.App.) 3 S.W.(2d) 414 [aff 
(Civ.App.) 271 S.W. 929]; Southern 
Surety Co. of New York y. Sheel, (Civ. 


App.) 49 S.W.(2d) 937. 


Wash.—Burchett v. Department of 
Labor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. « 


Wis.—Henry Haertel Service v. In- 
dustrial Commission, 248 N.W. 430, 
211 Wis. 455; Village of Weyauwega 
v. Kramer, 192 N.W. 452, 180 Wis. 168. 


Eng.—Underwood vy. Perry & Son, 
Lim., [1923] W.C.&I. 63; MeCready v. 
Dunlop, 37 Sc.L.Rep. 779; Hughes v. 
Quinn, [1917] 2 Ir. 442. 


B.C.—McAllister. v.. Bell Lumber 
Go. Ltd. [1932] 45 B.C. 30, 1 Dom.L. 


Que.—Beauliew, v. Picard, 42 
Super. 455, 7 Dom.L.R. 2. 


See Baker v. Nussman & Cox, 147 
S:E. 246,°152 Va. 293 (so holding 
where the question was stated to be 
whether the injured person was “an 
employee or a subcontractor’). 


[a] “The fact that the employee 
must use his own judgment in the 
manner of performing his work does 
not, of itself, make him an independ- 
ent contractor. Every driver of a 
vehicle must, in the nature of things, 
use his own judgment. Every car- 
penter must, of necessity, use his own 
judgment as to whether a particular 
piece of material is fit for the place 
where it has to be used. Every brick 
mason must determine and use some 
judgment as to whether the mortar 
furnished is of the right consistency 
and whether a particular brick is fit 
for the wall which he is _ laying. 
These facts do not convert him from 
an employee into an independent con- 
tractor.’’ Claus v*De Vere, 235 N.W. 
450, 452, 120 Neb. 812. To same effect 
Love Lumber Co. v. Thigpen, 155 S.E. 
77, 78, 42 Ga.App. 83. 


42. Barrett v. Selden-Breck Const. 
Co., 174 N.W. 866, 103 Neb. 850. 


43. See supra text and notes 37— 


Que, 


42 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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work is done may direct or control the means, man- 
ner, or method by which the work is to be done, as 
well as the result, the person doing the work is an 
employee, whereas if the latter may adopt such 
means, manner, or method as he chooses to accom- 
plish the result he is an independent contractor ;** 
and this has been called the supreme,*® surest,*® 
Further, various defini- 


real,*? and decisive** test, 


44. Ala.—Birmingham Post Co. v. 
Sturgeon, 149 So. 74; Martin v. Re- 
pubis Steel Co., 146 So. 276, 226 Ala. 


Ariz.—Ocean Accident & Guarantee 
Corporation v. Kennison, 26 P.(2d) 
1935 


Cal.—Murray Industrial Accident 
Commission, 14 P.¢€2d) 301, 216 Cal. 
340; Flickenger v. Industrial Accident 
Commission, 184 P. 851, 181 Cal. 425, 
19 A.L.R. 1150; Parsons v. Industrial 
Accident Commission, 173 P. 585, 178 
Cal. 394; Brown v. Industrial Acci- 
dent Commission of California, 163 P. 
664, 174 Cal. 457; Peters v. California 
Building-Loan Ass’n, 2 P.(2d) 439, 116 
Cal.App. 143; Provensano v. Division 
of Industrial Accidents & Safety of 
Department of Industrial Relations of 
California, 294 P. 71, 110 Cal.App. 239; 
Hartford Accident & Indemnity Co. v. 
Industrial Accident Commission of 
California, 269 P. 733, 93 Cal.App. 313. 


Colo.—Industrial Commission. of 
Sugrade v. Bonfils, 241 P. 735, 78 Colo. 
6. 


Conn.—Tortorici v. Sharp Moosop, 
Inec., 139 A. 642, 107 Conn. 143; Hig- 
ley v. Woodford, 137 A. 755, 106 Conn. 
284; Morgannelli’s Estate v. City of 
Derby, 135 <A. 911, 105 Conn. 545; 
Aisenberg v. C. F. Adams Co., 111 A. 
591, 95 Conn. 419; Kinsman v. Hart- 
ford Courant Co., 108 A. 562, 94 Conn. 
156; Thompson v. Twiss, 97 A. 328, 90 
Conn. 444, L.R.A.1916E 506. 


Ga.—Home Accident Ins. Co. Vv. 
Daniels, 157 S.E. 245, 42 Ga.App. 648; 
Maryland Casuaity Co. v. Radney. 139 
S.E. 832, 37 Ga.App. 286. 


Ijl.—Nelson Bros. & Co. y. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Meredosia Levee Dist. v. In- 
dustrial Commission of Illinois, 120 N. 
E. 516, 285 Ill. 68. 


Ind.—Petzold v. McGregor, 176 N.E. 
640, 92 Ind.App. 528; Lazarus v. 
Scherer, 174 N.E. 293, 92 Ind.App. 90; 
Zeitlow v. Smock, 117 N.E. 665, 65 Ind. 
App. 643. 


Iowa.—Arne v. Western Silo Co., 
242 N.W. 539, 214 Iowa 511; Arthur 
v. Marble Rock Consol. School Dist., 
228 N.W. 70, 209 Iowa 280, 66 A.L.R. 


718; Smith v. Marshall Ice Co., 217 
N.W. 264, 204 Iowa 1348; In re 
Amond’s Estate, 210 N.W. 923, 203 


Iowa 306; Norton v. Day Coal Co., 180 


N.W. 905, 192 Iowa 160; Storm v. 
Thompson, 170 N.W. 403, 185 Iowa 
309, 20 A.L.R. 658; Pace v. Appa- 


yee County, 168 N.W. 916, 184 lowa 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720; Dobson’s Case, 
128 A. 401, 124 Me. 305, 42 A.L.R. 603; 
Clark’s Case, 126 A. 18, 124 Me. 47. 


Mass.—McDermott’s Case, 186° N.E. 
231; Strong’s Case, 178 N.E. 637, 277 
Mass. 243. 


Mich.—Slessor v. Board of Hduca- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389; Polka v. Lynch 
aamber. Co., 199 N.W. 660, 227 Mich. 


Minn.—Angell v. White Hagle Oil & 
ie Co., 210 N.W. 1004, 169 Minn. 


, 


: 
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Neb.—State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 124 Neb. 481; 
Petrow & Giannou v. Shewan, 187 N. 
W. 940, 108 Neb. 466. 


N.J.—Otmer v. Perry, 108 A. 369, 9 
N.J.Law 73 [quot Cyc]. : 


N.Y.—Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Litts v. Risley Lumber 
Co., 120 N.E. 780, 224: N.Y. 321, 19 
A.L.R. 1147; Dutcher v. Victoria Pa- 
per Mills, 220 N.Y.S. 625, 219 App.Div. 
541; Daly v. Blount Lumber Co., 210 
N.Y.S. 814, 213 App.Div. 486; Adel v. 
H. B. Rubin, Inc., 206 N.Y.S. 4383, 210 
App. Div. 499; Ball v. Bertelle’s Estate, 
195, Na¥.Se., 150,.. 201. App.Div.\ 768; 


Roach v. Hibbard & Gifford, 184 N.Y.. 


S. 418, 198 App.Div. 554; Powley v. 
Vivian, 154 N.Y.S. 426, 169 App.Div. 
170; In re Rheinwald, 153 N.Y.S. 598, 
168 App.Div. 425 [rearg den 161 N.Y.S. 
1142, 175 App.Div. 957]. 


N.C.—Bryson y. Gloucester Lumber 
Co., 169 S.E. 276, 204 N.C. 664. 


Ohio.—Fisher Body Co. v. Wade, 187 
N.E. 78, 45 Ohio App. 263. 


Okl.—Sherbon y. Evans, 
158, 150 Okl. 170. 


Or.—Landberg v. State Industrial 
Accident Commission, 215 P. 594, 107 
Or. 498; Anderson v. State Industrial 
eee Commission, 215 P. 582, 107 

r. 304. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315; Gailey v. State Work- 
men’s Ins. Fund, 133 A. 498, 286 Pa. 
311; Simonton v. Morton, 119 A. 732, 
275 Pa. 562; Kelley v. Delaware, L. & 
WR. Co., 113 A. 419,270 Pa. 426; 
Smith v. State Workmen’s Ins. Fund, 
105 A. 90, 262 Pa. 286, 19 A.L.R. 1156; 
Beaver v. George W. Boyd Co., 161 A. 
900, 106 Pa.Super. 24; O’Donnell v. 
South Fayette Tp. School Dist., 161 
A. 887, 105 Pa.Super. 488; Mooney v. 
Weidner, 157 A. 28, 102 Pa.Super. 411 
[foll Smith v. Weidner, 157 A. 25, 102 
Pa.Super. 417]; Dunlap v. Paradise 
Camp, 101 Pa.Super. 339; Lenhart v. 
Emmons & Co., 99 Pa.Super. 180. 


Tenn.—Mayberry v. Bon Air Chemi- 
yo Co., 26 S.W.(2d) 148, 160 Tenn. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn.App.) 24 S.W.(2d) 7 
[rev (Civ.App.) 16 S.W.(2d) 950]; 
Lumbermen’s Reciprocal Ass’n_ v. 
Denson, (Civ.App.) 62 S.W.(2d) 309; 
Texas Indemnity Ins. Co. v. Carson, 
(Civ.App.) 21 S.W.(2d) 691; Aetna 
Life Ins. Co. v. Culvahouse, (Civ.App.) 
10 S.W.(2d) 803; Maryland Casualty 
Co. v. Kent, (Civ.App.) 271 Sow. 929 
faff (Commn.App.) 3 S.W.(2d) 414]; 
Western Indemnity Co, v. Shannon, 
(Civ.App.) 242 S.W. 774 [aff (Commn. 
App.) 257 S.W. 522]. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Wash.—Swam v. Adtna Life Ins. 
Co. of Hartford, Conn., 284 P. 792, 155 
Wash. 402; Machenheimer v. Depart- 
ment of Labor & Industries of Wash- 
ington, 214 P. 17, 124 Wash. 259. 


Wis.—Miller & Rose v. Rich, 218 N. 
W. 716, 195 Wis. 468. 


Eng.—Heayden v. Dick, 40 Sc.L.Rep. 


eka ch) 


95 


See North Chesapeake Beach Land 
& Improvement Co. vy. Cochran, 144 A. 


and not as to the 
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tions, stated and applied in compensation cases, of 
the term “independent contractor” agree to the ef- 
feet that an independent contractor is one who, in the 
course of an independent employment or occupation, 
undertakes or contracts to perform work subject to 
the will or control of the person for whom the work 
is done only as to the result or product of the work, 
means or methods used;*® and sim- 


505, 510, 156 Md. 524 (holding that 
“control by the employer of the result 
of the work was entirely consistent 
with the relation of independent con- 
tractor’); and cases infra note 49. 


“Tt is this right which properly dif- 
ferentiates service from independent 
employment.” Kelley’s Dependents v. 
Hoosac Lumber GCo., 113 A. 818, 820, 95 
Vt. 50 [quot Swam v. Adina Life Ins. 
Co. of Hartford, Conn., 284 P. 792, 794, 
155 Wash. 402]. 


“Neither control over the result of 
the work nor supervision of the work 
furnishes much assistance in the de- 
termination of this question.” Indus- 
trial Commission of Ohio v. Laird, 186 
N.E. 718, 719, 126 Ohio St. 617. 


“The distinguishing criterion is the 
right to control the manner of accom-. 
plishing the result.’”” Mooney v. Weid- 
ner, 157 A. 23, 24, 102 Pa.Super. 411 
(foll Smith v. Weidner, 157 A. 25, 102 
Pa.Super. 417]. 


“The distinction between an em- 
ployee and an independent contractor 
. . . is comprehended in the brief 
statement that one is an employee if 
the employer has the right to direct 
what work shall be done and when 
and how it shall be done, or, in other 
words, has the general control over 
what work shall be done and how. 
The independent contractor contracts 
to produce a given result by methods 
under his own control, while the em- 
ployee contracts to produce a given 
result, subject to the lawful orders. 
and control of the employer in the 
means and methods used; these point 
in some degree to the duty of service 
to the employer.” Tortorici v. Sharp 
ete Inc., 1389 A. 642, 643, 107 Conn. 


[a] “The responsibility of the em- 
ployer fixed by the compensation stat- 
utes is limited to conditions under 
which he may exercise, in some rea- 
sonable degree, control of the manner 
and mode of performance.” Phillips 
v. Tennessee Eastman Corporation, 26 
S.W.(2d) 1051, 1052, 160 Tenn. 538. 


snerute of result sought see infra § 
45. Maryland Casualty Co. v. Kent, 


(Tex.Civ.App.) 271 S.W. 929 [aff 
(Commn.App.) 3 S.W.(2d) 414]. 


46. Maryland Casualty Co. v. Kent, 
supra. 
47. Peters v. California Building- 


roan Ass'n, 2 P.(2d) 439, 116 Cal.App. 


48. Thompson v. Twiss, 97 A. 328, 
90 Conn, 444, L.R.A.1916E 506; In re 
Rheinwald, 153 N.Y.S. 598, 168 App. 
Div. 425 [rearg den 161 N.Y.S. 1142, 
175 App.Div. 957]. 


49. Cal.—San Bernardino County vy. 
State Industrial Accident Commission, 
20 P.(2d) 673; Becker v. Industrial 
Accident Commission, 298 P. 979, 212 
Cal. 526; Moody v. Industrial Acci- 
dent Commission, 269 P. 542, 204 Cal. 
668, 60 A.L.R. 299; Fidelity & Casual- 
ty Co. v. Industrial Accident Commis- 
sion of California, 216 P. 578, 191 Cal. 
404, 43 A.L.R. 1304; Provensano v. Di- 
vision of Industrial Accidents and 
Safety of Department of Industrial 
Relations of California, 294 P. 71, 110 
Cal.App. 239; Royal Indemnity Co. v. 
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ilarly as to a definition of the term ‘ 


Nature and extent of control, direction, or super- 
The right to the general control has been 
named as the test ;>? and the control has been requir- 
ed to be complete,** exclusive,>* or immediate,®*> mere 


vision.®! 


Industrial Accident Commission, 285 
P. 912, 104 Cal.App. 290. 


Conn.—Morgannelli’s Estate v. City 
of Derby, 135 A. 911, 105 Conn. 545. 


Tll.—Ferguson & Lange Foundry 
Co. v. Industrial Commission, 179 N. 
E. 86, 346 Til. 682; Lutheran Hospital 
v. Industrial Commission, 174 N.E. 
381, 342 Ill. 325; Besse v. Industrial 
Commission, 168 N.E. 368, 336 Ill. 
283; Nelson Bros. v. Industrial Com- 
mission, 161 N.E. 1138, 330 Ill. 27; 
Franklin Coal & Coke Co. v. Industrial 
Commission, 129 N.E. 811, 296 Ill. 329; 
Bristol & Gale Co. v. Industrial Com- 
mission, 126 N.E. 599, 292 Ill. 16. 


Ind.—Petzold v. McGregor, 176 N. 
EB. 640, 92 Ind.App. 528; Lazarus v. 
Scherer, 174 N.B. 293, 92 Ind.App. 90. 


Iowa.—Arne v. Western Silo Co., 242 
N.W. 539, 214 Iowa 511; Mallinger v. 
Webster City Oil Co., 284 N.W. 254, 
211 Iowa 847. 


La.—Hatten v. Haynes, 144 So. 483, 
175 La. 743 [aff (App.) 142 So. 286]; 
Clements v. Luby Oil Co., 129 So. 526, 
170 La. 910 [setting aside 125 So. 510, 
14 La.App. 182]; Dick v. Gravel Log- 
ging Co., 95 So. 99, 152 La. 993; Hebert 
v. Blair, (App.) 142 So. 849; Armes 
v. Williams Bros., 136 So. 160, 17 La. 
App. 555; Myers v. Newport Co., 135 
So. 767, 17 La.App. 227; Cobb v. Long 
Bell Lumber Co., 134 So. 310, 16 La. 
App. 297; Lee v. Mark H. Brown Lum- 
ber Co., 131 So. 697, 15 La.App. 294; 
James v. Hillyer-Deutsh-Edwards, 
130 So. 257, 15 La.App. 71. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720; Clark’s Case, 
126 A. 18, 124 Me. 47. 


Mich.—Hanisko v. Fitzpatrick 
Bros., 206 N.W. 322, 323, 232 Mich. 593 
{quot Cyc]; Conrad v. Cummer-Dig- 
gins Co., 195 N.W. 58, 54, 224 Mich. 
414 [quot Cyc]. 


Minn.—Angell v. White Eagle Oil 
& Refining Co., 210 N.W. 1004, 169 
Minn. 183. 


N.J.—Kappertz v. The Jerseyman, 
121 A. 718, 98 N.J.Law 836. 


N.Y.—Powley v. Vivian & Co., 154 
N.Y.S. 426, 169 App.Div. 170. 


N.C.—Bryson v. Gloucester Lumber 
Co., 169 S.E. 276, 204 N.C. 664; John- 
son v. Asheville Hosiery Co., 153 S.E. 
591, 199 N.C. 38. 


Ohio.—Industrial Commission of 
Ohio v. McAdow, 184 N.E. 759, 126 
Ohio St. 198. 


Okl.— Evans v. State Industrial 
Commission, 18 P.(2d) 885, 161 Okl. 
288; Porter Const. Co. v. Burton, 8 
P.(2d) 64, 156 Okl. 72; Sherbon v. 
Evans, 1 P.(2d) 158, 150 Okl. 170; 
Oklahoma Pub. Co. v. Greenlee, 300 P. 
684, 150 Okl. 69; Maryland Casualty 
Co. v. State Industrial Commission, 
298 P. 275, 148 Okl. 204; Western Pav- 
ing Co. v. State Industrial Commis- 
sion, 284 P. 304, 141 Okl. 140; South- 
ern Const. Co. v. State Industrial Com- 
mission, 240 P. 613, 112 Okl. 248; Wag- 
oner v. A. A. Davis Const. Co., 240 P. 
618, 112 Okl. 231; Federal Mining & 
Smelting Co. v. Thomas, 225 P. 967, 
99 Okl. 24. 


Or.—Vient v. State Industrial Acci- 
dent Commission, 262 P. 250, 123 Or. 


‘econtractor.”5° 
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[§ 184. 


suggestion as to detail, as distinguished from author- 


itative control, being insufficient,°® as is necessary 


334; Landberg v. State Industrial Ac- 
cident Commission, 215 P. 594, 107 Or. 
498; Streby v. State Industrial Acci- 
pope Commission, 215 P. 586, 107 Or. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Owen, (Commn.App.) 298 S.W. 542 
[rev (Civ.App.) 291 S.W. 940]; Shan- 
non v. Western Indemnity  Co., 
(Commn.App.) 257 S.W. 522 [aff (Civ. 
App.) 242 S.W. 774]; United. States 
Fidelity & Guaranty Co. v. Lowry, 
(Civ.App.) 231 S.W. 818. 


Utah.—Stricker v. Industrial Com- 
mission of Utah, 188 P. 849, 55 Utah 
603519: AE. R.21159- 


Wis.—Nestle’s Food Co. vy. Indus- 
trial Commission, 287 N.W. 117, 205 
Wis. 467. 


“An independent contractor is de- 
fined as one who exercises an inde- 
pendent employment:and contracts to 
do a piece of work according to his 
own method and without being sub- 
ject to the control of his employer, 
save as to the results of his work. 
(Alexander v. R. A. Sherman Sons 
Co., 85 A. 514, 86 Conn. :292.): The 
true test of a contractor would seem 
to be that he renders the service in 
the course of an independent occupa- 
tion, representing the will of his em- 
ployer only as to the result of his 
work and not as to the means by 
which it is accomplished. The one 
indispensable element to his charac- 
ter as an independent contractor is 
that he must have contracted to do 
a specified work and have the right 
to control the mode and manner of 
doing it. (S.& R. Neg: [6th ed. } § 164; 
Andrews v. Boedecker, 17 Tfil.App. 
213; Hexamer v. Webb, 4 N.E. 755, 
101 N.Y. $77, 385, 54 Am-R. 703; Cun- 
ningham v. International R.,Co., 52 
Tex. 503, $2 ‘Am.R., 632.) An inde- 
pendent contractor is not in any legal 
sense a servant of his employer, but 
is one exercising an independent em- 
ployment under a contract to do cer- 
tain work by his own methods without 
subjection to the control of his em- 


ployer except as to the product or| 


result of the work. (Indiana fron 
Co. v. Cray, 48 N.E. 803, 19 Ind. App. 
565. To same effect Parrott v. 
Chicago Great Western R. Co., 103 
N.W. 352, 127 Iowa 419; Williams v. 
National Cash Register Co, 164 S. 
W. 112, 157 Ky. 836; Wood Mast. & 
Serv. § 424; Thomp. Neg. [2d ed.] § 
622.) Powley v. Vivian & Co., 154 
N.Y.S. 426, 169 App.Div. 170, 174. 


[a] Well considered case.—Streby 
v. State Industrial Accident Commis- 
sion, 215 P. 586, 107 Or. 314 (so called 
in Van Koten v. State Industrial Acci- 
dent Commission, 223 P. 945, 949, 110 
Or. 574). 


Independent work or employment 
see infra § 190. 


Nature of result sought see infra § 
193. 


50. Marion Malleable Iron Works 
Rigen e ate 145 N.E. 559, 82) Ind. App. 


51, 
187. 
52. Moody v. Industrial Accident 


Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299; Provensano v. Division 


cooperation where the work furnished is part of a 
larger undertaking.®? 
tion,®* immediate supervision,®® or direct supervi- 
sion®® has been required. 


Likewise, immediate direc- 


of Industrial Accidents & Safety of 
Department of Industrial Relations of 
California, 294 P. 71, 110 Cal.App. 2395 
Royal Indemnity Co. v. Industrial Ac- 
cident Commission, 285 P. 912, 104 Cal. 
App. 290; ortorici v. Sharp Moosop, 
Ine., 139 A. 642, 107 Conn. 143; Hig- 
ley v. Woodford, 187 A. 755, 106 Conn. 
284; Morgannelli’s Estate v., City of 
Derby, 135 A. 911, 105 Conn. 545; Bat- 
tey v. Osborne, 115 Ax 83, 96 Conn. 633; 
Aisenberg v. C. F. Adams Co., 111 A. 
591, 95 Conn. 419; THompson y. Twiss, 
97 A. 328, 90 Conn..444, L.R.A.1916E 
506; Ledoux v. Joncas, 204 N.W. 635, 
163 Minn. 498; Herron v. Coolsaet 


| Bros., 198 N.W. 134, 158 Minn. 522. 


[a] Terms of sale.—‘‘The company 
made the terms of all sales, and this 
we regard as a very important fea- 
ture of control. The subject of 
sale, the terms of sale, and the pro- 
ceeds of sale remained in the control 
of the company. Practically this con- 
stituted a general control.” Aisen- 
berg v. C. F. Adams Co., 111. A. 591, 
592, 95 Conn. 419. 


58. Moody v. Industrial Accident 
Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299; Western Indemn. Co. 
v. Pillsbury, 159 P. 721, 172 Cal. 807; 
Royal Indemnity Co. v. Industrial Ac- 
cident Commission, 285 P. 912, 104 Cal. 
App. 290; Vient v. State Industrial 
Accident Commission, 262 P. 250, 123 
Or. 334; Landberg v. State Industrial 
Accident Commission, 215 P. 594, 107 
Or. 498. See Mallinger v. Webster 
City Oil Co., 234 N.W. 254, 259, 211 
Towa 847 (holding that ‘fa master ¢can- 


!not limit the servant’s control to a 


certain degree of the methods and 
|means by which results are to be ac- 
.complished, and thereby place his 
| servant in the status of an independ- 
| ent contractor’’). 


fa] Well considered case.—Land- 
berg v. State Industrial Accident Com- 
mission, 215 P. 594, 107 Or. 498 (so 
|called in Van Koten v. State Indus- 
‘trial Accident Commission, 223 P. 945, 
1 946, 110 Or. 574). 


54 Campagna v. 
| 424, 287 Pa. 403. 


55. Perham v. American Roofing 
Co., 159 N.W. 140, 193 Mich. 221. 


56. Moody v. Industrial Accident 
Commission, 269. P. 542, 204 Cal. 668, 
60 A.L.R. 299; Pryor v. Industrial Ac- 
cident Commission, 198 P. 1045, 186 
Cal. 169; Flickenger v. Industrial Ac- 
cident Commission. 184 P. 851, 181 Cal. 
1425, 19 A.L.R. 1150; Western Indem- 
nity;,Co. v. Pillsbury, 159, P.. 721,,.172 
Cal. 807; Royal Indemnity Co. v. 
Industrial Accident Commission, 285 
P. 912, 104 Cal.App. 290; Norton v. 


Ziskind, 135 A. 


Limitations on rule see infra § | 


Day Coal Co., 180 N.W. 905, 192 Iowa 
160; Pace v. Appanoose County, 168 
N.W. 916, 184 Iowa 498; Nesseth v. 
Va Oil Co., 223 N.W. 608, 176 Minn. 
57. Pace v. Appanoose County, 
| Supra. ts 
58 Perham v. American Roofing 
1Co., 159 N.W. 140, 193 Mich. 221. 


| 59. Perham v. American Roofing 
|Co., supra. 


60. Behr v. Industrial Accident 
Commission, 14 P.(2d) 915, 126 Cal. 
App. 522. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 184-185] 


Obedience to instructions. 


cise.®? 


- 61. Fidelity & Casualty Co. of 
New York vy. Industrial Acc. Commis- 
sion of California, 216 P. 578, 191 Cal. 
204, 43 A.L.R. 1304; Press Pub. Co. 
v. Industrial Accident Commission of 
California; 210 P.. 820, 190 Cal. 114; 
Murray’s Case, 154 A. 352, 130 Me. 181, 
75 A.L.R. 720. 


62. As test of relation of employ- 
er ee employee generally see supra 
§ 165. 


63. Cal.—Murray v. Industrial Ac- 
cident Commission, 14 P.(2d) 301; 216 
Cal. 340; Becker v. Industrial Acci- 
dent Commission, 298 P. 979, 212 Cal. 
526; York Junction Transfer & Stor- 
age Co. v. Industrial Accident Com- 
mission of California, 261 P. 704, 202 
Cal. 517; Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114; Rosedale 
Cemetery Ass’n v. Industrial Accident 
Commission of California, 174 P. 351, 
37 Cal. App. 706. 


Colo.—Industrial Commission of 
Colorado vy. Bonfils, 241 P. 735, 78 
Colo. 306. 


Conn.—Manning v. Woodland 
Tobacco Co., 155 A. 61, 113 Conn. 282; 
Morgannelli’s Estate v. City of Derby, 
135 A. 911, 105 Conn. 545. 


Ill.—Meyer vy. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73; Frank- 
lin Coal & Coke Co. v. Industrial Com- 
mission, 129. N.E. 811, 296 Ill. 329. 
But see Meredosia Levee & Drainage 
Dist. v. Industrial Commission of Illi- 
nois, 120° N.E. 516, 517, 285 I11.° 68 
(holding that “the principal test as 
to whether one is an employee or an 
independent contractor lies in the de- 
gree of control retained and exercised 
by the person for whom the work is 
being done’’). 


Ind.—Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 


Towa.—Root v. Shadbolt & Middle- 
ton, 193 N.W. 634, 195 Iowa 1225. See 
Mallinger v. Webster City Oil Co., 234 
N.W. 254, 259, 211 Iowa 847 (holding 
that “it does not matter whether the 
rights [of control] were exercised’). 


: Mass.—McDermott’s Case, 186 N.E. 
31. 


Mich.—Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389; McCormick v. 
Sears, Roebuck & Co., 236 N.W. 785, 
254 Mich. 221; Carleton v. Foundry 
& Machine Products Co., 165 N.W. 
816, 199 Mich. 148, 19 A.L.R. 1141. 


Minn.—Wass v. Bracker Const. Co., 
240 N.W. 464, 185 Minn. 70. 


D.—State v. Hughes Oil Co., 226 
NWS 586, 58 N.D. 581. 


Ohio.—Industrial Commission of 
ee Laird, 186 N.E. 718, 126 Ohio 
te oL7. 


Pa.—Mooney v. Weidner, 157 A. 23, 
102 Pa.Super. 411 [foll Smith v. Weid- 
ner, 157 A. 25, 102 Pa.Super 417]. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


Tenn.—Mayberry v. Bon Air Chem- 
ical Co., 26 S.W.(2d) 148, 160 Tenn. 
459; Frost v. Blue Ridge Timber Co., 
11 S.W.(2d) 860,158 Tenn. 18. 


The determination of 
whether or not instructions, if given, would have to 
be obeyed, is one of the means of ascertaining wheth- 
er or not the right of control exists.*+ 

[§ 185] (b) Right as Distinguished from Exer- 
In determining whether a person doing work 
for another is an employee, within a compensation 
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Tex.—Southern Surety Co. v. Shoe- 
make, (Civ.App.) 16 S.W.(2d) 950 [rev 
oh open runes (Commn.App.) 24S. 

dad) 7 


Wis.—Allaby v. Industrial Commis- 
sion, 229 N.W. 193, 200 Wis. 611; Hab- 
rich v. Bent, 227 N.W. 877, 200 Wis. 


248; Badger Furniture Co. v. Indus- 
trial Commission, 227 N.W. 288, 200 
Wis. 127. 


64. Industrial Commission of Colo- 
rado v. Bonfils, 241 P. 735, 78 Colo. 
306; Manning v. Woodland Tobacco 
Co., 155 A. 61, 113 Conn. 282; Morgan- 
nelli’s Estate v. City of Derby, 135) AL 
911, 105 Conn. 545; McKesson-Fuller- 
Morrison Co.) v- industrial Commis- 
sion, (Wis.) 250 N.W. 396; C. R. Mey- 
er & Sons Co. v. Grady, 217 N.W. 408, 
194 Wis. 615; Ronning v. Carter, 200 
N.W. 652, 185 Wis. 384. Compare 
Easton v. Industrial Accident Com- 
mission, 167 P. 288, 290, 291, 34 Cal. 
App. 321 (holding that “the fact that 

. [the employee] was not direct- 
ed DYuw {the employer] where 
to go or to whom to sell has some 
probative force, but is not conclusive 
of the relation which actually existed, 
nor is it inconsistent with the claim 
that the relation was that of employ- 
er and employee. . . We do not 
think the section of the Code [defining 
“servant’] should be construed to 
mean that [the employee] was 
not a servant because his master did 
not specifically control his movements 
in making sales’’). 


65. Ronning v. Carter, 200 N.W. 
652, 185 Wis. 384. 


66. Martin v. Republic Steel Co., 
146 So. 276, 226 Ala. 209; Krause v. 
Bodin, 215 N.W. 838, 172 Minn. 467; 
Moore v. Kileen & Gillis, 213 N.W. 
49, 171 Minn. 15. 


67. Ala.—Martin v. Republic Steel 
Co., 146 So. 276, 226 Ala. 209. 


Cal.—Murray v. Industrial Accident 
Commission, 14 P.(2d) 301, 216 Cal. 
340; Becker v. Industrial Accident 
Commission, 298 P. 979, 212 Cal. 526; 
York Junction Transfer & Storage Co. 
v. Industrial Accident Commission 
of California, 261 P. 704, 202 Cal. 517; 
Press Pub. Co. v. Industrial Accident 
Commission of California, 210 P. 820, 
190 Cal. 114; Rosedale Cemetery 
Ass'n v. Industrial Accident Commis- 
sion of California, 174 P. 351, 37 Cal. 
App. 706. 


Colo.—Industrial Commission of 
renner v. Bonfils, 241 P. 735, 78 Colo. 


Conn.—Manning Woodland 
Tobacco Co., 155 A. 61, ‘i13 Conn. 282. 


Ill.— Meyer v. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73; Frank- 
lin Coal & Coke Co. v. Industrial Com- 
mission, 129 N.E. 811, 296 Ill. 329. 


_Ind.—Coppes Bros. & Zook y. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 


Iowa.—Root v. Shadbolt & Middle- 
ton, 1938 N.W. 634, 195 Iowa 1225. See 
Smith v. Marshall Ice Co., 217 N.W. 
264, 266, 204 Iowa 1348 (holding that 

“even though it be true that, because 
of the confidence reposed in the em- 
ployee, the employer left the manner 
of making the repairs largely to the 
knowledge, skill, and judgment which 


\ 


{71 C.J.] 455 


act, or an independent contractor, the significant or 
ultimate question is not whether the party for whom 
the work is being done actually exercises control over 
the worker, the work, or the manner or method of 
doing it,®? or actually directs,°* instructs,°® or su- 
pervises,®* but the real question is whether such 
party has the right, or power, to control,®? di- 


he knew the employee possessed, he 
still had the reserved right to con- 
trol the method and means of doing 
the work, and the employee was at all 
times subject to any instructions or 
directions from the employer in re- 
gard thereto’). 


Mass. MePenmoths Case, 186 N.E. 
231. 


Mich.—Slessor v. Board ef Educa-: 
tion of City of Kalamazoo, 240 N.W. 
18, 256 Mich. 389; McCormick 
Sears, Roebuck & Co., 236 N.W. 785, 
254 Mich. 221; Carleton v. Foundry & 
Machine Products Co., 165 N.W. 816, 
199 Mich. 148, 19 A.L.R. 1141. 


Minn.—Wass v. Bracker Const. Co., 
240 N.W. 464, 185 Minn. 70; Krause 
v. Bodin, 215 N.W. 838, 172 Minn. 467; 
Moore v. Kileen & Gillis, 213 N.W. 49, 
171 Minn. 15. 


N.D.—State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. 


Ohio.—Industrial Commission of 
guile; Laird, 186 N.E. 718, 126 Ohio 
i . 


Pa.—Mooney v. Weidner, 157 A. 23, 
102 Pa.Super. 411 [foll Smith v. Weid- 
ner, 157 A. 25, 102 Pa.Super. 417]. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


Tenn.—Mayberry v. Bon Air Chemi- 
cal Co., 26 S.W.(2d) 148, 160 Tenn. 
459; Frost v. Blue Ridge Timber Cor- 
poration: 11 S.W.(2d) 860, 158 Tenn. 


Wash.—Swam v. 4Xtna Life Ins. Co. 
of Hartford, Conn., 284 P. 792, 155 
Wash. 402. 


Wis.—Allaby v. Industrial Commis- 
sion, 229 N.W. 193, 200 Wis. 611; Hab- 
rich v. Bent, 227 'N.W. 877, 200 Wis. 
248; Badger Furniture Co. v. Indus- 
trial Commission, 227 N.W. 288, 200 
Wis. 127. 


See Logue v. Pentland, [1930] Ir. 
16 (where the court said: Sento 
in the present-day relations of master 
and servant, is more often a mere 
theoretical right flowing notionally 
from the relation of master and serv- 
ant than a patent fact that we can 
look to for illumination on a disputed 
question as to whether the relation 
exists or not”). 


[a] For example, ‘the employer 
would be very likely to refrain from 
exercising a direction or control over 
an employee as to whom he had the 
undoubted right of control, merely be- 

cause the employee had a greater 

knowledge concerning the nature of 
the work to be done than did the em- 
ployer himself.” Rosedale Cemetery 
Ass'n v. Industrial Accident Commis- 
sion of California, 174 P. 351, 352,. 37 
Cal.App. 706. 


[b] Relative importance of exer. 
cise and right.—(1) “Whether super- 
vision or control was actually exer- 
cised is important, but not nearly so 
much so as to whether the right of 
control existed under the contract as 
made.’”’ Moore v. Kileen & Gillis, 213 
N.W. 49, 50, 171 Minn. 15. To same 
effect Henry v. Mondillo, 142 A. 230, 
232, 49 R.T. 261. (2) “The degree to 
which direction and control is exer- 
cised is not so important as the mani- 
fest right to direct and control where 
controversy may arise.”’ Herron y. 
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rect,°® instruct,®® or supervise.7? Actual interfer- 
ence by the employer with the work or control is 
not the test,71 nor is actual regulation of the details 
of the work*? or the giving of instructions; 7° it is 
the right to interfere that determines.’* 


Contract as determining right.7> Whether or not 
an employer has the right of control is to be deter- 
mined from the contract of employment ;7° and if 
the contract in fact allows the right, the failure to 
exercise it, in practice, does not show a lack of 
right.77 Another statement is that the contract it- 
self determines the relation, and not the authority 
assumed by the employer in the progress of the 
work;7® likewise, the contract and not the course of 
, conduct determines,‘® except that, where the terms of 
the contract are in doubt, the course of conduct of 
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the parties in the execution of the contract may be 
considered as an aid in construing it.6° In the ab- 
sence of any express terms affirming or negativing 
the power of control and direction, its existence must 
be determined from the reasonable inferences to be 
drawn from all the cireumstances surrounding the 
making of the contract of employment, considered in 
conjunction with the nature of the contract and the 
duties ordinarily to be performed thereunder.** 


[§ 186] (c) Particular Phases of Control.*?  Par- 
ticular phases of control have been looked to as de- 
termining the nature of the relationship.** 


Time of work.’ Although there are cases in 
which persons having control oversthe time of their 
work have been held employees,*® at least where 


Coolsaet Bros., 198 N.W. 134, 136, 


158 Minn. 522. 


[c] Exercise of control as evidence 
of right.— “Appellee [independent con- 
tractor] insists, in effect, that the 
mere fact that appellant did not ex- 
ercise the right to direct or control 
the method, manner, means, or time 
of doing said work is not of controll- 
ing importance; that it is the right 
to exercise such control which creates 
the relation of employer and em- 
ployee. This is probably true, but the 
evidence here fails to show the reser- 
vation of such right by appellant, and 
the only evidence which can be said 
to throw any light upon such question 
is that which shows an absence of 
the exercise of such control by appel- 
Jlant and an exercise of the right of 
such control by appellee.’’ Zeitlow v. 
Smock, 117 N.E. 665, 669, 65 Ind.App. 
643. 


68. Industrial Commission of Colo- 
rado v. Bonfils, 241 P. 735, 78 Colo. 
306; Manning vy. Woodland Tobacco 
Co., 155 A. 61, 113 Conn. 282; Morgan- 
nelli’s Estate v. City of Derby, 135 A. 
911, 105 Conn. 545; McKesson-Fuller- 
Morrison Co. v. Industrial Commis- 
sion, (Wis.) 250 N.W. 396; C. R. Mey- 
er & Sons Co. v. Grady, 217 N.W. 408, 
194 Wis. 615; Ronning v. Carter, 200 
N.W. 652, 185 Wis. 384. 


69. Ronning v. Carter, 
652, 185 Wis. 384. 


70. Martin v. Republic Steel Co., 
146 So. 276, 226 Ala. 209. 


71. Cal.—Becker v. Industrial Ac- 
cident Commission, 298 P. 979, 212 Cal. 
526; York Junction Transfer & Stor- 
age Co. v. Industrial Accident Com- 
mission of California, 261 P. 704, 202 
Cal. 517; Hillen v. Industrial Acci- 
ae Commission, 250 P. 570, 199 Cal. 


Ill.—wNelson Bros. & Co. v. Indus- 
trial Commission, 161 N.B. 1138, 330 Ill. 
27; FrankJin Coal & Coke Co. v. In- 
dustrial Commission, 129 N.E. 811, 296 


200 N.W. 


Ill. 329; Bristol & Gale Co. v. Indus- 
teal Commission, 126 N.H. 599, 292 
TUL; 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


Mich.—McCormick v. Sears, . Roe- 
buck & Co., 236 N.W. 785, 254 Mich. 
221; Warner v. Fullerton-Powell 
Hardwood Lumber Co., 204 N.W. 107, 
931 Mich. 328; Carleton v. Foundry & 
Machine Products Co., 165 N.W. 816, 
199 Mich. 148, 19 A.L.R. 1141; Tuttle 
v. Embury Martin Lumber Co., 158 N. 
W. 875, 879, 192 Mich. 385, Ann.Cas. 
1918C 664 [cit Cyc]. 


Minn.—Bosel v. Henderson, 208 N. 
W. 421, 167 Minn. 72. 
pA SLES Mp on ce 


Pa.—Lenhart v. Emmons & Co., 99 
Pa.Super. 180. ~ 


Tex.—Southern Surety Co. v. Shoe- 
make, (Civ.App.) 16 S.W.(2d) 950 [rev 
on other grounds (Commn.App.) 24 
S.W.(2d) 7]. 


Utah.—Luker Sand & Gravel Co. v. 
Industrial Comrhission, 23 P.(2d) 225; 
Ludlow v. Industrial Commission, 235 
P. 884, 65 Utah 168. 


Vt.—Cauchon v. Gladstone, 160 A. 
254, 104 Vt. 357; Le Blanc v. Nye Mo- 
tor Co., 147 A. 265, 102 Vt. 194 [foll 
Le Blanc v. Nye Motor Co., 147 A. 267, 


102 Vt. 201]; Kelley’s Dependents v. 
Leon Lumber Co., 113 A. 818, 95 
Fv r 


Wash.—Swam v. Attna Life Ins. Co. 
of Hartford, Conn., 284 P. 792, 155 
Wash. 402. 


Wis.—McKesson - Fuller - Morrison 
he aa Industrial Commission, 250 N. 
‘ 6. 


72. Southern Surety Co. v. Shoe- 
make, (Tex.Civ.App.) 16 S.W.(2d) 950 
{rev on other grounds (Commn.App.) 
24 S.W.(2d) 7]. 


73. Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


74. Cal.—Becker v. Industrial Ac- 
cident Commission, 298 P. 979, 212 
Cal. 526; York Junction Transfer & 
Storage Co. v. Industrial Accident 
Commission of California, 261 P. 704, 
202 Cal. 517; Hillen v. Industrial Ac- 
erent, Commission, 250 P. 570, 199 Cal. 


Tll.—Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 Il. 
27; Bristol & Gale Co. v. Industrial 
Commission, 126 N.E. 599, 292 Ill. 16. 


La.—Dick v. Gravel Logging Co., 
95 So. 99, 152 La. 993. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


Mich.—MecCormick v. Sears, Roe- 
buck & Co., 236 N.W. 785, 254 Mich. 
gel; Warner v. Fullerton-Powell 
Hardwood Lumber Co., 204 N.W. 107, 
231 Mich. 328; Carleton v. Foundry & 
Machine Products Co., 165 N.W. 816, 
199 Mich. 148, 19 A.L.R. 1141; Tut- 
tle v. Embury-Martin Lumber Co., 158 
N.W. 875, 879, 192 Mich. 385, Ann.Cas. 
1918C 664 [cit Cyc]. 


Minn.—Bosel vy. Henderson, 208 N. 
W. 421, 167 Minn. 72. 


Pa.—Lenhart v. Emmons & Co., 99 
Pa.Super. 180. 


Utah.—Luker Sand & Gravel Co. v. 
Industrial Commission, 23 P.(2d) 225; 
Ludlow v. Industrial Commission, 235 
P. 884, 65 Utah 168. 


vVt.—Le Blanc v. Nye Motor Co., 147 
A. 265, 102 Vt. 194 [foll Le Blanc v. 
Nye Motor Co., 147 A. 267, 102 Vt. 
201]; Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Wash.—Swam v. Aetna Life Ins. 
Co. of Hartford, Conn., 284 P. 792, 155 
Wash. 402. 


Wis.—McKesson - Fuller - Morri- 
son Co. v. Industrial Commission, 250 
N.W. 396. 


“It is not a question of interfer- 
ence, or noninterference, nor a ques- 
tion of whether there have been sug- 
gestions, or even orders, as to the 
conduct of the work, but a question 
of the right to act, as distinguished 
from the act itself or the failure to 
act.” Hillen vy. Industrial Accident 
Commission, 250 P. 570, 571, 199 Cal. 
577 [quot Murray v. Industrial Acci- 
dent Commission, 14°P.(2d) 301, 303, 
216 Cal. 340]. 


75. Contract aS indicating rela- 


tionship generally see supra § 183. 


76. Rosedale Cemetery Ass’n v. In- 
dustrial Accident Commission of Cal- 
ifornia, 174 P. 351, 37 Cal.App. 706. 


77. Rosedale Cemetery Ass’n v. In- 
dustrial Accident Commission of Cal- 
ifornia, supra. 


78. Ludlow v. Industrial Commis- 
sion, 235 P. 884,65 Utah 168. 


79. Badger Furniture Co. v. Indus- 


trial Commission, 227 N.W. 288, 200 
Wis. 127. 


80. Badger Furniture Co. v. Indus- 
trial Commission, supra. 


81. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 ‘Cal. 114. 

82. Cross references: 


Manner or basis of payment as relat- 
ing back to control see infra § 202. 


Right or power to discharge as show- 
ing control see infra § 188. 

Time of payment as relating back to 
control see infra § 203. 
83. See cases infra this section. 


84. Control of hours of service as 
ANd of relation generally see supra § 


Duration of employment see infra 
$199" ¥ 


85. Cal—Helmuth v. Industrial 
Accident Commission of California, 
210 P. 428, 59 Cal.App. 160. 


Colo.—Industrial 
Colorado vy. Bonfils, 
Colo. 306. 


Mo.—Fischer v. Stephens College 


Commission of 
241. 1PS %3b,-¢78 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 186] 


payment was on a piece-work basis,*°* an independent 
contractor is commonly held to differ from an em- 
ployee in having control over the time of his work ;** 


of Columbia, (App.) 47 S.W.(2d) 1101. 


N.Y.—Abromowitz v. Hudson View 
Const-5 Go.) Lig N.Yes. 287. 188 App: 
Div. 356 [aff 126 N.E. 898, 228 N.Y. 
509). 


Okl.—Western Paving Co. v. State 
Industrial Commission, 284 P. 304, 
141 Okl. 140. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


Tenn.—Brageg’s Quarry v. Smith, 33 
S.W.(2d) 87, 161 Tenn. 682 [op sup- 
plemented 34 S.W. (2d) 714, 161 Tenn. 
682]. 


Eng.—Ryan vy. ‘Tipperary North 


Spy ned County Council, 8 B.W.C.C. 
15. 
86. Ryan v. Tipperary North Rid- 


*ng County Council, supra. 


87. Cal.—Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission, 10 P.(2d) 1035, 123 Cal. 
App. 151; Peters v. California Build- 
ing-Loan Ass’n, 2 P.(2d) 439, 116 Cal. 
App. 143; Provensano v. Division of 
Industrial Accidents and Safety of 
Department of Industrial Relations 
of California, 294 P. 71, 110 Cal.App. 
239; Valente v. Industrial Accident 
Commission of California, 228 P. 667, 
68 Cal.App. 351. See BEaston v. In- 
dustrial Accident Commission, 167 P. 
288, 290, 34 Cal.App. 321 (holding that 
“the fact that . [the employee] 
chose his own time to go out and re- 
turn . has some probative force, 
but is not conclusive of the relation 
which actually existed, nor is it in- 
consistent with the claim that the 
relation was that of employer and em- 
ployee’’). 


Conn.—Higley v. Woodford, 137 A. 
755, 106 Conn. 284; Morganelli v. Der- 
by, 135. A. “911, >105 Conn. 545% —But 
see Manning v. Woodland Tobacco 
Co.,.. 155,, At: 61,-;68,-113 Conn.) 282 
(where the court said: “It is true 
that the claimant testified that, in 
doing the work, he took no orders 
from anybody, as to when he should 
come to work or leave. . But con- 
sidering the fact that he was an ex- 
perienced builder, the nature of the 
work he was doing, and his relation- 
ship to the corporation, this was not 
an unnatural situation for an em- 
ployee in charge of the particular job 
in question’); Aisenberg v. C. F. Ad- 
ams Co., 111 A. 591, 592, 95 Conn. 419 
(holding, with respect to one held an 
employee, that “the fact that the 
deceased could regulate his own hours 
of work is without significance. His 
pay depended upon the results of his 
sales. The particular hours he work- 
ed were unimportant to his employ- 
er, provided adequate sales were 
made’’). 


Ga.—Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634; Love Lumber 
Co. v., Thigpen, 155 S.E. 77, 42 Ga. 
App. 83; Maryland Casualty Co. v. 
Grant, 146 S.E. 792, 39 Ga.App. 285 
[rev on other grounds 150 S.E. 424, 
169 Ga, 325, conformed to 153 S.E. 
447, 41 Ga.App. 505, appeal dism 50 
8.Ct. 240, 281 U.S. 690, 74 L.Ed. 1120, 
vacated 153 S.E. 447, 41 Ga. App. 505]: 
Employers’ Liability Assur. Corpora- 
tion v. Treadwell, 142 S.E. 182, 37 Ga 
App. 759; Maryland Casualty Co. v. 
eaeteye 139 S.E. 832, 87 Ga.App. 


Idaho.—Horst v. Southern Idaho 
Oil Co., 286 P. 369, 49 Idaho 58. 


Ill.—-Ferguson, & Lange Foundry 
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Co. v. Industrial Commission, 179, N. 
E. 86, 346 Ill. 682. 


TIowa.—Arne v. Western Silo Co., 
242 N.W. 539, 214 Iowa 511; In re Am- 
ond’s Estate, 210 N.W. 923, 203 Iowa 
306; Storm v. Thompson, 170 N.W. 
403, 185 Iowa 309, 20 A.L.R. 658. 


Ky.—Diamond Block Drill Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


La.—Hatten v. Haynes, 144 So. 483, 
175 La. 743 [aff (App.) 142 So. 286]: 
Johnson y. Vincennes Bridge Co., 118 
So. 820, 167 La. 107 [aff 119 So. 589, 
9 La.App. 173]; Helton v. Tall Tim- 
ber Lumber Co. of Louisiana, 86 So. 
729, 148 La. 180; Clark v. Tall Timber 
Lumber Co., 73 So. 239, 140 La. 380; 
Harris v. Dobson Bros., 6 La.App. 223; 
Alexander v. Latimer, 5 La.App. 41. 
See Bell v. Albert Hanson Lumber 
Co., 92 So. 350, 352, 151 La. 824 (where 
the court said, with reference to per- 
sons held employees: “A significant 
circumstance is that... the men 
themselves, while under no contrac- 
tual obligation to report regularly for 
work, or to maintain regular hours 
in working, yet could not but realize 
that they were more or less expected 
to do so, aS their doing so was nec- 
essary for the continuous operation 
of the logging outfit. Their keeping 
their jobs necessitated, doubtless, 
some dependability on their part’). 


pare .—Clark’s Case, 126 A. 18, 124 
e. 47. 


Mass.—Robichaud’s Case, 124 N.E. 
890. But see Towne’s Case, 150 N.E. 
157, 254 Mass. 280 (holding a milk col- 
lector an independent contractor al- 
though he was required to have the 
milk at the stated place before a stat- 
ed time of the day). 


Mich.—Begovac v. Northwestern 
Cooperage & Lumber Co., 250 N.W. 
292, 264 Mich. 508; Jacobson v. Weid- 
man Lumber Co., 224 N.W. 355, 246 
Mich. 189; WHanisko vy. Fitzpatrick 
Bros., 206 N.W. 322, 232 Mich. 593; 
Donithan v. Michigan Tron & Chemi- 
cal Co., 199 N.W. 607, 227 Mich. 609; 
Gross v. Michigan Iron & Chemical 
Co., 189 N.W. 4, 219 Mich. 200; Odle 
v. Charcoal Iron Co. of America, 187 
N.W. 243, 217 Mich. 469; Van Sim- 
aeys v. George R. Cook Co., 167 N.W. 
925, 201 Mich. 540; Carleton v. Foun- 
dry & Machine Products Coy _ 165eN- 
W. 816, 199 Mich. 148, 19 A.L.R. 1141. 


Minn.—Herron v. Coolsaet Bros., 
198 N.W. 134, 158 Minn. 522. 


Neb.—Standish. y. Larsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318; Petrow & 
Giannou vy. Shewan, 187 N.W. 940, 
108 Neb. 466. 


N.Y.—Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Litts v. Risley Lumber 
Coir, 120°N.E. 730, 224 NIY. 321, 19: A. 
L.R. 1147; Lichtenager v. Silverman, 
254 N.Y.S. 392, 234 App.Div. 127 [aff 
184 N.E. 138, 260 N.Y. 667]; Hurst v. 
Fehr & Sons, 233 N.Y.S. 398, 225 App. 
Div. 436; Dutcher y. Victoria Paper 
Mills, 220 N.Y.S. 625, 219 App.Div. 
541; Ball v. Bertelle’s Estate, 195 N. 
Y.S. 150, 201 App.Div. 768; Roach v. 
Hibbard & Gifford, 184 N.Y.S. 418, 193 
App.Div. 554. 


Ohio.—Furlong v. First Presbyteri- 
an Church of Walnut Hills, 30 Ohio 
N.P.N.S. 561. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315. 


Tenn.—Phillips vy. Tennessee Hast- 
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thus he has control as to when he shall begin or fin- 
ish the work,*® if he does so within a reasonable 
time,®® and as to the hours he shall work each day,”° 


man Corporation, 26 S.W.(2d) 1051, 
160 Tenn. 538. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn.App.) 24 S.W.(2d) 7 
[rev (Civ.App.) 16 S.W.(2d) 950]; 
Shannon yv. Western Indemnity Co., 
(Commn.App.) 257 S.W. 522 [aff (Civ. 
App.) 242 S.W. 774]; Lumbermen’s 


Reciprocal <Ass’n v. Denson, (Civ. 
App.) 62 S.W.(2d) 309. But_ see 
Maryland Casualty Co. v. Kent, 
(Commn.App.) 3 S.W.(2d) 414, 415 


[aff (Civ.App.) 271 S.W. 929] (where 
the court said: ‘“‘True itis that... 
[the employee] had some discretion 
as to his hours . . . of labor. 
Butc: [that is] but evidentiary, 
with probative value according to oth- 
er elements, and . not at all con- 
clusive of an independent contractor- 
ship’). 

Utah.—Gibson v. Industrial Com- 
mission, 21 P.(2d) 536. 


Wis.—Henry Haertel Service, Inc., 
v. Industrial Commission, 248 N.W. 
430, 211 Wis. 455. g 


Eng.—McCready v. Dunlop, 37 Sc. 
L.Rep. 779. 


88. Storm v. Thompson, 170 N.W. 
403, 185 Iowa 309, 20 A.L.R. 658; Pot- 
ter v. Scotts Blutf County, 199 N.W. 
507, 112 Neb. 318; Beach v. Velzy, 143 
N.E. 805, 238 N.Y. 100; Litts v. Ris- 
ley Lumber Co., 120 N.E. 730, 224 N.Y. 
321, 19 A.L.R. 1147; Lichtenager v. 
Silverman, 254 N.Y.S. 392, 234 App. 
Div. 127 [aff 184 N.E. 138, 260 N.Y. 
667]; Dutcher v. Victoria Paper Mills, 
220 N.Y.S. 625, 219 App.Div. 541; Ball 
v. Bevielle’s Estate, 195 N.Y.S. 150, 
201 App.Div. 768. Compare State Au- 
tomobile Ins. Ass’n v. Pickett, 247 N. 
W. 27, 29, 124 Neb. 481 (holding that 
the conclusion that claimant was an 
independent contractor was ‘‘not af- 
fected by the fact that . . the em- 
ployer may have designated the time 
when the work should be started’’). 
But see Edwards v. Industrial Acci- 
dent Commission, 18 P.(2d) 979, 129 
Cal.App. 447 (where a worker who 
had made no definite agreement with 
his employer “upon the time at which 
the work was to be done or complet- 
ed except that . . [the employer] 
had expressed the wish that the work 
would be commenced” on a certain 
day, was held not an “independent 
contractor’). 


89. Storm v. Thompson, 170 N.W. 
403, 185 Iowa 309, 20 A.L.R. 658; 
Beach v. Velzy, 143 N.E. 805, 238 N. 
Y. 100; Litts v. Risley Lumber Co., 
120 N.E. 730, 224 N.Y. 321, 19 ATR. 
1147; Dutcher v. Victoria Paper Mills, 
220 N.Y.S. 625, 219 App.Div. 541; Ball 
v. Bertelle’s Estate, 195 N.Y.S. 150, 
201 App.Div. 768. 


90. Cal.—Valente v. Industrial Ac- 
cident Commission of California, 228 
P. 667, 68 Cal.App. 151. 


Iowa.—In re Amond’s Estate, 210 
N.W. 923, 203 Iowa 306. 


Ky.—Diamond Block Coal Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


La.—Harris v. Dobson Bros., 6 La. 
App. 223. 
Mich.—Hanisko Vv. Fitzpatrick 


Bros., 206 N.W. 822, 232 Mich. 593; 
Odle v. Charcoal Iron Co. of Ameri- 
ca, 187 N.W. 243, 217 Mich. 469. 


Neb.—Potter v. Seotts Bluff Coun- 
ty, 199 N.W. 507, 112 Neb. 318. 


N.Y.—Roach vy. Hibbard & Gifford, 
184 N.Y.S. 418, 193 App.Div. 554. 


Tex.—Southern Surety Co. v. Shoe- 
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and the days each week.®! 


Place of work.®? An independent contractor may 
be independent as to where he shall work,®*® and as 
to where he shall begin the work;°4 and the right or 
power of the person for whom the work is being done 
to shift the worker from place to place has been held 
evidence of control,®® and inconsistent with the serv- 
ice of an independent contractor.°® 


Scope of work. The right of the person for whom 
the work is being done to determine the scope of the 
work has been held a factor.®? 


Quantity of work.®* An independent contractor 
may control the amount of work to be done.®?® 


Control of premises. The control, by the person 
for whom the work is being done, of the premises 
where it is being done has been held a factor.* 


Route of travel; speed of vehicle. While there 
are cases in which persons doing the work and con- 
trolling the choice of routes of travel have been held 
employees,” such control by the worker* and control 
of the speed with which delivery of goods is to.be 
made, by vehicle,* have been cited as evidence of in- 
dependent contractorship; conversely, control of the 
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choice of route by the employer shows that the work- 
er is an employee.® 


Operation of automobile. Where the question is 
as to the status of one driving his own automobile, it 
has been held that the power of domination over the 
operation of the automobile is the main test,° or a 
main test,’ although it may not be controlling,® and 
such test has been applied in another case as showing 
independent contractorship.® 


[§ 187] (d) Limitations on Rule.° The general 
rules making the person who does the work an em- 
ployee if he is subject to the control of the party for 
whom the work is done?! is subject to various lim- 
itations under which there may be direction, control, 
or supervision, or the right thereto, to some extent, 
or for some purposes, without changing the status 
of the person doing the work from that of an in- 
dependent contractor to that of an employee.1?_ Thus 
it is broadly held that one who is beneficially inter- 
ested in work being done may exercise over the per- 
son doing it a certain measure of control for a defi- 


Lenite-and restricted purpose without incurring the 


responsibilities of a master with respect to him.** 


make, (Commn.App.) 24 S.W.(2d) 7 
{rev (Civ.App.) 16 S.W.(2d) 950]; 
Lumbermen’s' Reciprocal Ass’n Vv. 
Denson, (Civ.App.) 62 S.W.(2d) 309. 


91. Valente v. Industrial Accident 
Commission of California, 228 P. 667, 
68 Cal.App. 151; Potter v. Scotts 
Bluff County, 199 N.W. 507, 112 Neb. 
318; Roach v. Hibbard & Gifford, 184 
N.Y.S. 418,.193 App.Div. 554; Lum- 
bermen’s Reciprocal Ass’n v. Denson, 
(Civ.App.) 62 S.W.(2d) 309. 


92. Generally see infra § 200. 


Control as to place of work as test 
of relation generally see supra § 166. 


93. Peters v. California Building- 
hoa Ass’n, 2 P.(2d) 439, 116 Cal.App. 
43. 


94. Litts v. Risley Lumber Co., 
120 N.E. 730, 224 N.Y. 321, 19 A.L.R. 
1147; Ball v. Bertelle’s Estate, 195 N. 
Y.S. 150, 201 App.Div. 768. 


95. Heine v. Hill, Harris & Co., 2 
La.App. 384; Conrad v. Cummer-Dig- 
gins Co., 195 N.W. 538, 224 Mich. 414. 


96. Conrad  v,. 
Co., supra. 


97. Industrial Commission of Ohio 
vy. Laird, 186 N.E. 718, 126 Ohio St. 
617. See Bristol & Gale Co. v. Indus- 
trial Commission, 126 N.E. 599, 602, 
292 Ill. 16 holding that ‘‘the fact that 
an employer reserves the right to con- 
trol the scope of the work and to 
make alterations therein does not nec- 
essarily make an employee a mere 
servant’). 


98. Generally see infra § 199. 


99. Gross v. Michigan Iron & 
Chemical Co., 189 N.W. 4, 219 Mich. 
200. But see Maryland Casualty Co. 
vy. Kent, (Tex.Commn.App.) 3 S.W. 
(2d) 414, 415 [aff (Civ.App.) 271 S.W. 
929] (where the court said: “True it 
is that... [the employee] had 
some discretion as to . .«. quantity 
of labor. a et SAO [that is] 
but evidentiary, with probative value 
according to other elements, and... 
not at all conclusive of an independ- 
ent contractorship’’). 


Cummer-Diggins 


1. Industrial Commission of Ohio 
v. Laird, 186 N.E. 718, 126 Ohio St. 
617; Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. Contra E. C. Kilpstein & 
Sons Co. v. State Compensation Com’r, 
(W.Va.) 169 S.E. 169,.170 (holding 
that ‘‘the fact that the company re- 
tained general control of the premis- 
es... . does not affect the test’). 


Control of premises generally see 
Master and Servant § 1522. 


2. Murray v. Industrial Accident 
Commission, 14 P.(2d) 301, 216 Cal. 
340; Easton v. Industrial Acc. Com- 
mission, 167 P. 288, 34 Cal.App. 321; 
Moritz v. K. C. S. Drug Co., (La.App.) 
149 So. 244; Fischer v. St. Stephens 
College of Columbia, (Mo.App.) 47 
S.W.(2d) 1101. 


8. Cal.—Fidelity & Casualty Co. of 
New York y. Industrial Acc. Commis- 
sion of California, 216 P. 578, 191 Cal. 
404, 43 A.L.R. 1304; Hall v. Industrial 
Accident Commission, 206 P. 1014, 57 
Cal.App. 78 


Ga.—Maryland Casualty Co. v. 
Radney, 139 S.E. 832, 37 Ga.App. 286. 


Iowa.—In re Amond’s Estate, 210 
N.W. 923, 203 Iowa 306; Norton v. 
Day Coal Co., 180 N.W. 905, 192 Iowa 


Mass.—Towne’s Case, 150 N.E. 157, 
254 Mass. 280. 


Minn.—Moore v. Kileen & Gillis, 
213 N.W. 49, 171 Minn. 15. 


But see State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 29,-124 Neb. 
481 (holding that the conclusion that 
claimant was an independent contrac- 
tor was “not affected by the fact that 
AG the employer may have . . 
provided that a certain route in going 
from North Platte to El Paso was to 
be followed’). 


4 Norton vy. Day Coal Co., 180 N. 
W. 905, 192 Iowa 160. 


5. Alexander v. Latimer, 5 La.App. 
41; Southern Surety Co. of New York 
v. Scheel, (Tex.Civ.App.) 49 S.W.(2d) 
937. 


6. Child’s Case, 174 N.E. 211, 274 


Mass. 97. 4 


7. Manley’s Case, 182 N.E. 486, 280 
Mass. 331. 


8. Manley’s Case, supra. 


9. Schofield’s Case, 172 N.E. 346, 
272 Mass. 229. 


10. Right of supervision generally 
see Master and Servant § 1521. 


11.. See supra § 184. 
12. See cases infra this section. 
[a] Blacksmith.—The fact that a 


blacksmith, in shoeing the mules of 
the alleged employer, is required by 
the latter’s foreman not to put calk 
toes on the shoes, and that he cut a 
corn off the foot of one of the mules 
in compliance with the direction of 
the foreman, does not change the con- 
tractual relations’ between him and 
the owner of the mules so as to make 
the blacksmith the owner’s employee, 
since such requirement and direction 
might have been made by any other 
customer, “and doubtless would have 
been complied with.” Cobb v. Long 
Bell Lumber Co., 134 So. 310, 311, 16 
La.App. 297. 


[b] Nurse.—The fact that a spe- 
cially engaged nurse is subject to the 
general supervision of the employ- 
er’s physician in charge of the case 
does not make her an employee in- 
stead of an independent contractor. 
inte Renouf, 173 N.E. 218, 254 N.Y. 


13. Moody v. Industrial Commis- 
sion, 269 P. 542, 204 Cal. 668, 60 A:L. 
R. 299; Western Indemnity Co. v. 
PiNsbury,* 159  P:*'721,°'1%2° Cal; ‘807; 
Royal Indemnity Co. v. Industrial Ac- 
cident Commission, 285 P. 912, 104 
Cal.App. 290. See €ameron vy. Pills- 
bury, -1259)4P! 149" 150) SPT8 eOal- ee 
(where the court said: “A certain 
amount of freedom of action was in- 
herent in the nature of the work 
which the injured man performed, but 
this, however, did not’ change the 
character of his employment, for the 
employer himself still. had general 
supervision and control over it’’). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 187] 


Inspection,!* and the right of final inspeetion,!> 
have, broadly, been held not to affect or change the 
status of the parties; at least the reservation by the 
employer of the right to supervise or inspect the 
work during its performance does not make the doer 
thereof a servant, instead of an independent contrac- 
tor, where the doer controls as to the manner or 


means of performing the work.?® 


to be observed between the right to control the de- 


14. Jacobson v. Weidman Lumber 
Co., 224 N.W. 355, 246 Mich. 189; 
Carleton y. Foundry & Machine Prod- 
ucts Co., 165 N.W. 816, 199 Mich. 148, 
TOP ACLs tL Lad, 


15. E. C. Klipstein & Sons Co. v. 
State Compensation Commissioner, 
(W.Va.) 169 S.E. , 169. 


16. North Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 A. 
505, 156 Md. 524; McDermott’s Case, 
(Mass.) 186 N.E. 231; Simonton v. 
Morton, 119 A. 732, 275 Pa. 562. 


17. Conn.—Battey y. Osborne, 115 
A. 83, 96 Conn. 633. 


Ind.—Mobley v. J. S. Rogers Co., 
119 N.E. 477, 68 Ind.App. 308. 


Mich.—Kimberg v. Murray, 207 N. 
W. 880, 233 Mich. 543; Odle v. Char- 
coal Iron Co. of America, 187 N.W. 
243, 217 Mich. 469; Carleton v. Foun- 
dry & Machine Products Co., 165 N.W. 
816, 199 Mich. 148, 19 A.L.R. 1141. 


Pa.—Swartz v. Borough of Han- 
over, 122 A. 215, 278 Pa. 134; Simon- 
ton v. Morton, 119 A. 732, 275 Pa. 562; 
Phipps v. Greensboro Gas Co., 167 A. 
461, 109 Pa.Super. 382. 


Utah.—Angel v. Industrial Com- 
mission of Utah, 228 P. 509, 64 Utah 
105. 


Wis.—Medford Lumber Co. ev. 
Mahner, 221 N.W. 390, 197 Wis. 35; 
Kneeland-McClurg Lumber Co., 220 
N.W. 199, 196 Wis. 402; Village of 
Weyauwega v. Kramer, 192 N.W. 452, 
180 Wis. 168. . 


18. Iowa.—Pace v. Appanoose 
County, 168 N.W. 916, 184 Iowa 498. 


Ky.—Diamond Block Coal Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


Md.—North Chesapeake Beach 
Land & Improvement Co. vy. Coch- 
ran, 144 A. 505, 156 Md. 524. 


pee sem eDeEmott s Case, 186 N.E. 
231, 


Mich.——-Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389; Jacobson vy. Weid- 
man Lumber Co., 224 N.W. 355, 246 
Mich. 189; Hanisko vy. Fitzpatrick 
Bros., 206 N.W. 322, 232 Mich. 593. 


Neb.—Potter v. Scotts Bluff Coun- 
ty, 199 N.W. 507,112 Neb. 318; Pe- 
trow & Giannou v. Shewan, 187 N.W., 
940, 108 Neb. 466; Barrett v. Selden- 
Breck Const. Co., 174 N.W. 866, 103 
Neb. 850. 


N.Y.—Litts v. Risley Lumber Co., 
120 N.E. 730, 224 N.Y. 321. 


Ohio.—Industrial Commission of 
Ohio v. Henderson, 182 N.E. 603, 43 
Ohio App. 20. i 


Pa.—Swartz v. Borough of Hanov- 
er, 122 A. 215, 216, 278 Pa. 134; Si- 
monten v. Morton, 119 A. 732, 734, 
275 Pa. 562; Phipps v. Greensboro 
Gas Co., 167 A. 461, 109 Pa.Super. 382. 


Utah.—Ludlow v. Industrial Com- 
mission, 235 P. 884, 65 Utah 168. 


Wis.—Medford Lumber Co. v. 
Mahner, 221 N.W. 390, 197 Wis. 35. 


“There necessarily must be a cer- 
tain control by the contractee of all 
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undertakings such as the one we are 
eonsidering, otherwise he could not 
safeguard himself as to the satisfac- 
tory accomplishment of the work.” 
Simonton v. Morton, supra [quot 
are v. Borough of Hanover, su- 
pra]. 


[a] Illustrations.—(1) Direction 
to a contractor installing gymnasium 
equipment as to where certain equip- 
ment should be placed. Slesson v. 
Board of Education of City of Kala- 
mazoo, 240 N.W. 12, 256 Mich. 389. 
(2) Direction to a painter of smoke- 
stacks to scrape off and paint well 
the rusty spots. Litts v. Risley 
Lumber Co., 120 N.E. 730, 224 N.Y. 
321. (38) Direction to a plumber in- 
stalling a floor drain to raise the 
drain a little above the floor. Petrow 
& Giannou v. Shewan, 187 N.W. 940, 
108 Neb. 466. (4) Occasional direc- 
tions respecting the unloading of a 
wagon. Gallagher’s Case, 134 N.E. 
344, 240 Mass. 455. 


19. Barrett v. Selden-Breck Const. 
Co., 174 N.W. 866, 108 Neb. 466; An- 
gel v. Industrial Commission of Utah, 
228 P. 509, 64 Utah 105. 


20. Dutcher v. Victoria Paper 
Mills, 220 N.Y.S. 625, 219 App.Div. 
541; Wagoner v. A. A. Davis Const. 


A 
Co., 240 P. 618, 112 Ok], 231. 


[a] Directions as affecting result. 
—‘It must be remembered... . 
that the place at which the gravel 
was to be deposited was not fixed by 
the contract in any particular point, 
and therefore the directions given 
. .  . Yrelated merely to the results 
of the work rather than to the method 
by which the work was to be perform- 
ed.” Wagoner v. A. A. Davis Const. 
Co., 240 P. 618, 620, 112 Okl. 23. 


{ 

21. Cal.—Connolly v. Industrial 
Acc. Commission of California, 160 P. 
239, 173 Cal. 405; Western Indemnity 
Co. v. Pillsbury, 159 P. 721, 172 Cal. 
807; Provensano v. Division of In- 
dustrial Accidents & Safety of De- 
partment of Industrial Relations of 
California, 294 P. 71, 110 Cal.App. 239; 
Valente v. Industrial Acc. Commis- 
sion of California, 228 P. 667, 68 Cal. 
App. 151. 


Conn.—Tortorici v. Sharp Moosop, 
Inc., 139 A. 642, 107 Conn. 143. 


Ill—Ferguson & Lange Foundry 
Co. v. Industrial Commission, 179 N. 
E. 86, 346 Ill. 632. 


Ind.—Pétzold v. McGregor, 176 N. 
E. 640, 92 Ind.App. 528; Mobley v. J. 
S. Rogers Co., 119 N.E. 477, 68 Ind. 
App. 308. ; 


Ky.—Diamond Block Coal Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


Md.—Barnes v. Thomas A. Myers & 
Co., 161 A. 279, 163 Md. 206. 


Mass.—McDermott’s Case, 186 N.E. 
231; Eckert’s Case, 124 N.E. 421, 233 
Mass. 577. 


Mich.—Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


Minn.—Moore v. Kileen & Gillis, 213 
N.W. 49, 171 Minn. 15, 


Neb.—Petrow & Giannou v. Shew- 
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tails, manner, or means of doing the work and such 
control, supervision, or inspection as may be necessa- 
ry to secure the proper final result ;17 and the employ- 
er may see to it that the work is done according to, or 
so as to secure the fulfillment of, the contract,’® and 
call defects to the attention of the person doing the 
work,'® or, particularly as to a matter on which 
there is no specification in the contract,?° may direct 
or designate what is to be done,” all without making 


an, 187 N.W. 940, 108 Neb. 466. 


N. Y.—Beach v. Velzy, 238 N. Y. 
100, 143 N.E. 805; Kavanaugh v. Bel- 
den, 247.N.Y.S. 714, 231 App.Div. 412; 
Dutcher v. Victoria Paper Mills, 220 
N.Y.S. 625, 219 App.Div.. 541; New- 
land v. Bear, 218 N.Y.S. 81, 218 App. 
Div. 308; Powley v. Vivian, 154 N.Y. 
S. 426, 169 App.Div. 170. 


Okl.—Southern Const. Co. v. State 
Industrial Commission, 240 P. 613, 112 
Okl. 248; Wagoner v. A. <A. Davis 
Const. Co., 240 P. 618, 112 Okl. 231. 


Pa.—O’Donnell v. South Fayette 
Tp. School Dist., 161 A. 887, 105 Pa. 
Super. 488. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn. App.) 24 S.W.(2d) 
7 [rev (Civ.App.) 16 S.W.(2d) 950]. 


“All independent contractors must 
be given designations of the work to 
be done, or of the result to be ac- 
complished.” Barnes v. Thomas A. 
ers & Co., 161 A. 279, 281, 163 Md. 


{a]  Illustrations.—(1) Designa- 
tion of the work to be done by a lum- 
ber inspector. Barnes v. Thomas A. 
Myers & Co., 161 A. 279, 163 Md. 206. 
(2) Designation to a hauler of mer- 
chandise of loading point and desti- 
nation. Moore v. Kileen & Gillis, 213 
N.W. 49, 171 Minn. 15. (3) Direction 
as to the particular places at which 
sand and gravel should be taken out. 
Powley v. Vivian, 154 N.Y.S. 426, 169 
App.Div. 170. (4) Direction of driv- 
ers as to materials to be hauled. 
Western Indemn. Co, v. Pillsbury, 159 
P. 721, 172 Cal. 807. (5) Direction to 
a hauler of ashes as to where to go 
for the ashes and where to dump 
them. Eckert’s Case, 124 N.E. 421, 
233 Mass. 577. (6) Direction to a 
hauler of gravel “from what pit to 
get the gravel and at what spot to un- 
load it.””. Southern Surety Co. v. Shoe- 
make, (Tex.Commn.App.) 24 S.W.(2d) 
7, 8 [rev (Civ.App.) 16 S.W.(2d) 950). 
(7) Direction to a hauler of lumber 
and materials as to the place from 
which, and place to which, to draw. 
Kavanaugh v. Belden, 247 N.Y.S. 
714, 231 appli 412. (8) Direc- 
tions to a hauler of gravel as to 
the place where it should be de- 
posited. Wagoner v. A. A. Davis 
Const. Co., 240. P.°'618; 112 Okl.’ 221. 
But see Rouse v. Town of Bird Is- 
land, 211 N.W. 327, 328, 169 Minn. 367 
(where a hauler of gravel was held 
an employee, although “the town 
could and did direct where the gravel 
was to be loaded and unloaded’). (9) 
Directions to a painter as to what 
roofs to paint and which one to paint 
first. Newland yv. Bear, 218 N.Y.S. 21, 
218 App.Div. 308. (10) Designation of 
the timber to be cut by a woodchop- 
per. Provensano vy. Division of Indus- 
trial Accidents & Safety of Depart- 
ment of Industrial Relations of Cali- 
fornia 294, (PeAviyen 2e110eCals App. 
239 (holding that “we do not bélieve 
- . . that the mere indication by 
the owner of the timber to be cut 
constituted such control over the de- 
tails of the work and means by which 
it was to be accomplished or implied 
such reservation of the right of con- 
GROMMAGEC Oma ie pees. el the wood- 
chopper] an employee rather than an 
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the person doing the work an employee instead of an 
independent contractor. The employer may make 
suggestions? or give advice** or warnings ;”* and 
toleration of interference by the employer does not 
change the status of an independent contractor.’° 


Provisions of contract. A contract, for the doing 
of work may create the status of independent con- 
tractor even though it contains provisions limiting 
the authority or actions of the person doing the 
work,?° as by providing that the work is to be done 
under the direction and to the satisfaction of the 
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employer’s representative,?” or that the employer 
reserves the right to make changes in the regulations 
governing the work.?*® 


[§ 188] (3) Right or Power To Terminate Rela- 
tion.2® The right or power of the party for whom 
the work is being done to terminate his relation to 
the person doing it, as by discharging him without 
liability, is held, or cited, by some authorities, con- 
sidering it independently or in conjunction with oth- 
er factors, to establish that. the latter is an employee 
and not an independent contractor,*® while others 


independent contractor’); Valente v. 
Industrial Accident Commission of 
California, 228 P. 667, 68 Cal.App. 151. 
(11) Indication to a stonecutter of 
where the cutting had to be done. 
Mobley v. J. S. Rogers Co., 119 N.E. 
477, 68 Ind.App. 308. (12) Orders as 
to what particular material should 
be transported by a _ trucker, and 
where it was to be carried. Tortorici 
v. Sharp Moosop, Inc., 139 A. 642, 107 
Conn. 143. (13) Pointing out to a 
hauler of gravel ‘‘the gravel to be 
hauled, and the place where it was 
to be delivered.” Southern Const. Co. 
v, State Industrial Commission, 240 
P. 613, 614, 112 Ok]. 248. (14) Re- 
quest to one hauling cinders from a 
foundry that he “remove the waste 
materials from a particular part of 
the yard before attention was given 
to another part.” Ferguson & Lange 
Foundry Co. v. Industrial Commis- 
sion, 179 N.BE. 86, 87, 346 Ill. 632 
(holding that “such requests 5 
did not affect either the manner of 
performance or the disposition of the 
materials, and they constituted no 
such control as would warrant a find- 
ing that the relation of master and 
servant existed”). 


22. Moody v. Industrial Accident 
Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299; Pryor v. Industrial Ac- 
cident Commission, 198 P. 1045, 186 
Cal. 169; Flickenger v. Industrial Ac- 
cident Commission, 184 P. 851, 181 
Cal. 425, 19 A.L.R. 1150; Western In- 
demnity Co. v. Pillsbury, 159 P. 721, 
172 Cal. 807; Royal Indemnity Co. 
vy. Industrial Accident Commission, 
985 P. 912, 104 Cal.App. 290; Norton 
v. Day Coal Co., 180 N.W. 905, 192 
Iowa 160; Pace v. Appanoose County, 
168 N.W. 916, 184 Iowa 498; Carleton 
vy. Foundry & Machine Products Co., 
apo NeW, 816, 199 Mich. 148, 19 A.L.R. 
1 5 : 


23. Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141; Beach v. 
Velzy, 143 N.B. 805, 238 N.Y. 100; 
Curtis v. Plumptre, 6 B.W.C.C. 87. 


24. Battey v. Osborne, 115 A. 83, 
96 Conn. 633; State Automobile As- 
sociation v. Pickett, 247 N.W. 27, 124 
Neb. 481. 


{a] Wustrations.—(1) Warning to 
the driver of an automobile on the 
subject of speed limits and as to driv- 
ing after dark. State Automobile Ins. 
Ass’n v. Pickett, 247 N.W. 27, 124 Neb. 
481. (2) Warning to one sawing wood 
by means of a portable machine 
against putting too many sticks on 
the saw at once. Battey v. Osborne, 
115 A. 83, 96 Conn. 633. 


25. Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Dutcher v. Victoria Pa- 
per Mills, 220 N.Y.S. 625, 219 App.Div. 
541. 


26. Petzold v. McGregor, 176 N.E. 
640, 92 Ind.App. 528; Arthur v. Marble 
Rock Consol. School District, 228 N. 
W. 70, 209 Iowa 280, 66 A.L.R. 718; 
Pace v. Appanoose County, 168 N.W. 


pils, and report misconduct. 


‘ifornia, 163 P. 664, 174 Cal. 457. 


916, 184 Iowa 498. 


[a] Illustration. — Requirements, 
in a contract for the transportation of 
pupils to and from school, as to when 
and where the pupils were to be tak- 
en to and from school, that the driver 
refrain from the use of profane lan- 
guage and tobacco, avoid fast driving 


and racing, stop before erossing rail- 


road tracks, make proper outlook at 
such place, keep order among the pu- 
Arthur 
v. Marble Rock Consol. School Dist., 
fa° N.W. 70, 209 Iowa 280, 66 A.L.R. 
718. R 


ay Woe 
27. Petzold v. McGregor, 176 N.E. 
640, 92 Ind.App. 528; Pace v. Appa- 
ena County, 168 N.W. 916, 184 lowa 
98. 


28. Arthur v. Marble Rock Consol. 
School Dist., 228 N.W. 70, 209 Iowa 
280, 66 A.L.R. 718. 


29. Generally see Master and Serv- 
ant § 1525. 


As test of relation of employer and 
employee generally see supra § 167. 


30. Cal.—County of San Bernar- 
dino v. State Industrial Accident Com- 
mission, 20 P.(2ad) 673; Brown v. In- 
dustrial Accident Commission of Cal- 
Con- 
tra Pryor v. Industrial Accident Com- 
mission, 198 P. 1045, 1046, 186 Cal. 
169 (holding, with reference to a firm 
adjudicated as engaged in work pur- 
suant to an independent contract, that 
it was not ‘material that the firm 
ih ae might have been discharged 
at any time’’). 


Colo.—Industrial Commission of 
Colorado v. Bonfils, 241 P. 735, 78 Colo. 
306; Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo. 414. 


Conn.—Thompson v. Twiss, 97 A. 
328, 90 Conn. 444, L.R.A.1916H, 506. 


Ga.—Maryland Casualty Co. v. 
Grant, 146 S.E. 792, 39 Ga.App. 285 
{rev on other grounds 150 S.E. 424, 
169 Ga. 325, conformed to 153 S.E. 447, 
41 Ga.App. 505, appeal dism and cert 
den 281 U.S. 690, 50 S.Ct. 240, 74 L. 
Id. 1120, vacated 153 S.E. 447, 41 Ga. 
App. 505]. 


Idaho._E..-T., Chapin, Co, vy. Scott; 
260 P. 172, 44 Idaho 566. 


IlJl.—Meyer v.. Industrial .Commis- 
sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73; Sinclair 
Refining Co. v. Industrial Commission, 
148 N.B. 291, 317 Ill. 541; Decatur Ry. 
& Light Co. v. Industrial Board, 114 
N.E. 915, 276 Ill. 472. 


Ind.—Grace Const. Co. v. Fowler, 
153 N.E. 819, 85 Ind.App. 263; Coppes 
Bros. & Zook v. Pontius, 131 N.E. 845, 
76 Ind.App. 298; Board of Com’rs of 
Greene County v. Shertzer, 127 N.E. 
843, 73 Ind.App. 589; Muncie Foundry 
& Machine Co: v. Thompson, 123 N.E. 
196, 70 Ind.App. 157. 


Kan.—McKinstry v. Guy Coal Co., 
225 P. 743, 116 Kan. 192, 38 A.L.R. 


Co:, 102 So. 87, 157 La. 111; 
Gravel Logging Ce., 
La. 993; : 
ber Co., 92 So. 350, 151 La. 824; Felts 
v. Singletary, 
James v. 
130 So. 257, 15 La.App. 71; 
Spencer Bros., 5 La.App. 218; 
v. McKeithen Const. 
1795 
Stores Co., 
Hill, Harris & Co., 2 La.App. 384. 


130 Me. 
Case, 126 A. 18,124 Me. 47. 


Cooperage & Lumber Co., 
292, 264 Mich. 508; 
cett, 
Dennis v. Sinclair Lumber & Fuel 
Co., 218 N.W. 781, 242 Mich. 89; War- 
ner v. 
Purnber Co., 204 N.W. 107, 231 Mich. 
O20; 


v. Bemidji 
N.W. 692, 184 Minn. 366; 
Bodin, 215 N.W. 838, 172 Minn. 467; 
Ww. 


169 Minn. 


837. 


La.—Burt v. Davis-Wood Lumber 
Dick wy. 
95 So. 99, 152 


Bell v. Albert Hanson Lum- 


(App.) 143 So. 68; 
Hillyer-Deutsch-Edwards, 
Powell v. 
Beebe 
Co., 5 La.App. 
Mackey v. Fullerton. Naval 
4 La.App. 43; Heine v. 


Me.—Murray’s Case, 154 A. 352, 


18, 75 A.L.R. 720; Clark’s 


Northwestern 
250 NeW. 
Dominic v. Fau- 
245 Mich. 337; 


Mich.—Begovac_ v. 


222 N.W. 758, 


Fullerton-Powell Hardwood 


Conrad v. Cummer-Diggins Co., 
195 N.W. 53, 224 Mich. 414; Tuttle v. 


Embury-Martin Lumber Co., 158 N.W. 


875, 192 Mich. 385, Arn.Cas.1918C 664. 


Minn.—Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 413; Barker 
Wood Products Co., 238 
Krause v. 


Rouse v. Town of Bird Island, 211 N. 
327, 169 Minn. 367; Lynch v. 
Hutchinson Produce Co., 211 N.W. 3138, 
329; Herron v. Coolsaet 
Bros., 198 N.W. 134, 158 Minn. 522. 


Neb.—Standish v. Larsen-Merry- 


weather Co., 245 N.W. 606, 124 Neb. 


197; Cole v. Minnick, 244 N.W. 785, 
123 Neb. 871; Showers v. Lund, 242 
N.W. 258, 123 Neb. 56. 


N.J.—Brown v. Paterson Central 
ate Ass’n, 139 A. 432, 5 N.J.Mise. 


N.Y.—Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Litts v. Risley Lumber 
Co., 120 N.E. 730, 224 N.Y. 321, 19 A. 
L.R. 1147; Dutcher v. Victoria Paper 
Mills, 220 N.Y.S. 625, 219 App.Div. 
541; Abromowitz v. Hudson. View 
Const. Co. 177 :N.Y.S. 187,188) App. 
Div. 356 [aff 126 N.E. 898, 228 N.Y. 
509]. See Pierce v: Bowen, 160 N.E. 
ple ewt N.Y. 305 (apparently so hold- 
ing). 


N.D.—ULilly_ v. Haynes Co-op. Coal 
Mining Co., 196 N.W. 556, 50 N.D. 465. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315; Beaver v. George W. 
Boyd Co., 161 A. 900, 106 Pa.Super. 
24; O’Donnell v. South Fayette Tp. 
School Dist., 161 A. 887, 105 Pa.Super. 
488; Mooney v. Weidner, 157 A. 23, 
102 Pa.Super. 411 [foll Smith v. Weid- 
ner, 157 A. 25, 102 Pa.Super. 417]; 
Dunlop v. Paradise Camp, 101 Pa. 
Bupers 339 [aff 158 A. 265, 305 Pa. 


Tenn.—Marshall v. South Pittsburg 
Lumber & Coal Co., 47 S.W.(2d) 553, 
164 Tenn. 267; Frost v. Blue Ridge 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 188] 


hold that such right or power is to be considered,** 
that it is a test,°? or that it is an important feature, 
or an important element,’* or an important,°® or the 
most important,*® and a generally controlling,®’ fac- 
tor, or a strong,** important,’® and sometimes con- 
clusive*’ circumstance, or one of the strong indica- 
tions,*! or of considerable weight as,*? tending to 
show that he is an employee, no other single cireum- 
stanee being more conclusive to show the relation 
of employer and employee,**® or simply that it is to 
be considered,** or tends*® strongly#® to show such 
a relation, although it may not be sufficient, of it- 
self,*7 or in connection with other factors,*® to estab- 


Timber Corporation, 11 S.W.(2d) 860, 
158 Tenn. 18. 


Tex.—United States 
Guarantee Co. v. Lowry, 
231 S.W. 818. 


Wis.—C. R. Meyer & Sons Co. v. 
Grady, 217 N.W. 408, 194 Wis. 615. 


Eng.—MecNally v. Fitzgerald, 7 B. 
W.C.C. 966; Paterson v. Lockhart, 42 
Sc.L. Rep. 755. 


B.C.—McAllister v. Bell. Lumber 
Go. Utd. 45, B:C 30), (1932), 4. Dem: 
L.R. 802. 


Que.—Laurentian Granite Co. v. 
Hendry, 26 Que.K.B. 194. 


31. Habrich v. Bent, 227 N.W. 877, 
200 Wis. 248. 


32. Arthur v. Marble Rock Consol. 
School Dist., 228 N.W. 70, 209 Iowa 
280, 66 A.L.R. 718; In re Amond’s Es- 
tate, 210 N.W. 923, 203 Iowa 306. 


33. Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


34. Arthur v. Marble Rock Consol. 
School Dist., 228 N.W. 70, 209 Iowa 
280, 66 A.L.R. 718. 


35. State v. eA tee Oil Co., 
N.W. 586, 58 N.D. 58 


36. Industrial ehelaittion of* Col- 
orado v. Bonfils, 241 P. 735, 78 Colo. 
306; Industrial Commission v. Ham- 
mond, 236 P. 1006, 1008, 77 Colo. 414. 


“The most important’ [factor] 
is the right of either to ter- 
minate the relation without liability. 
Where such right exists, the work- 
man is usually a servant. Where it 
does not exist, he is usually a con- 
tractor.’”’ Industrial Commission v. 
Hammond, supra. 


37. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581. 


38. Cal.—Press Pub. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 210 P. 820, 190 Cal. 114. Compare 
Royal Indemnity Co. v. Industrial Ac- 
cident Commission, 285 P. 912, 104 
Cal.App. 290 (where the court said: 
“While the right to discharge a per- 
son at any time, without recourse, 
has been held to be a strong circum- 
stance tending to show the subser- 
viency of the employee (Press Pub. 
Co. v. Industrial Accident Commis- 
sion, 210 P. 820, 190 Cal. 114), it is 
of less significance in a case of this 
sort, where it fits in equally with 
the theory of an independent asso- 
ciation. In this regard, both parties 
testified that the right to terminate 
oreo arrangement was a mutual 
one’’). 


Ohio.—Industrial Commission of 
era Laird, 186 N.E. 718, 126 Ohio 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Civ.App.) 16 S.W.(2d) 950 [rev 
on other grounds (Commn.App.) 24 


Fidelity & 
(Civ. App.) 
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‘ 
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S.W.(2d) 7). 


Wash.—Swam v. 40tna Life Ins. Co. 
of Hartford, Conn., 284 P. 792, 155 
Wash. 402. 


39. Lazarus v. Scherer, 
293, 92 Ind.App. 90. 


40. Southern Surety Co. v. Shoe- 
make, (Tex.Civ.App.) 16 S.W.(2d) 950 
[rev on other grounds. (Commn.App.) 
24 S.W.(2d) 7]. Compare Wagoner v. 
A. A. Davis Const. Co., 240 P. 618, 620, 
112 Okl. 231 (holding that ‘‘the right 
of the employer to terminate the em- 
ployment [is not] conclusive upon 
this issue’’). 

41. Aisenberg v. C. F. Adams Co., 
111 A. 591, 592, 95 Conn. 419. 


“An independent contractor must 
be permitted to finish his contract in 
the absence of breach on his part.” 
Aisenberg v. C. F. Adams Co., supra. 


42. Martin v. Republic Steel Co., 
146 So. 276, 226 Ala. 209; Bristol & 
Gale Co. v. Industrial Commission, 126 
N.E. 599, 292 Ill. 16. 


43. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114; Swam v. 
A®tna Life Ins. Co. of Hartford, Conn., 
284 P. 792, 155 Wash. 402. 


44. Habrich v. Bent, 227 N.W. 877, 
200 Wis. 248. 


45. Peters v. California Building- 
Loan Ass’n, 2 P.(2d) 439, 116 Cal. App. 
143; Hartford Accident & Indemnity 
Co, v. Industrial Accident Commission 
of California, 269 P. 733, 93 Cal.App. 
313; State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581; U.S. Fidelity & 
Guaranty Co. ve. Lowry, (Tex.Civ. 
App.) 231 S.W. 818; Le Blanc v. Nye 
Motors Co., 147 A. 265, 102 Vt. 194 
[foll Le Blanc v. Nye Motors Co., 147 
A. 267, 102 Vt. 201). 


46. Hartford Accident & Indemnity 
Co. v. Industrial Accident Commission 
of California, 269 P. 733, 93 Cal.App. 
313; State v. Hughés Oil Co., 226 N 
Ww. 586, 58 N.D. 581. 


47. Lazarus v. Scherer, 
293, 92 Ind.App. 90. 


48. Arthur v. Marble Rock Consol. 
School Dist., 228 N.W. 70, 209 Iowa 
280, 66 A.L.R. 718. 


49. Peters v. California Building- 
pean Ags’n, 2 P.(2d) 439, 116 Cal.App. 
143. 


50. Phillips v. Tennessee Eastman 
Corporation, 26 S.W.(2d) 1051, 160 
Tenn. 538 


51. Cal—Hillen v. Industrial Acc. 
Commission, 250 P. 570, 199 Cal. 577; 
Press Pub. Co. v. Industrial Accident 
Commission of California, 210 P. 820, 
190 Cal. 114; Ocean Accident & Guar- 
antee Corporation v. Industrial Acci- 
dent Commission, 262 P. 38, 87 Cal. 
App. 290. 


Colo.—Industrial 
Colorado vy. Bonfils, 
Colo. 306. 


174 N.E. 


174 N.E. 


Commission of 
241 P. 785; 78 


[71 C.J] 461 


lish such relation, and is not conclusive*® or abso- 
lutely determinative.°® The employer’s right or pow- 
er to discharge the worker is cited as showing his 
control, direction, or supervision over him,°*? as be- 
ing a potent weapon to enforce the execution of the 
work according to the contract,®* and as being in- 
compatible with the full control of the work usually 
enjoyed by an independent contractor.** 
ly, the absence of a right in the employer to dis- 
charge the worker or terminate the employment be- 
fore the completion of the work shows, or tends to 
show, that the worker is an independent contractor, 
and not an employee.®* Likewise, the worker’s right 


Converse- 


Conn.—Kinsman y. Hartford Cour- 
ant Co., 108 A. 562, 94° Conn. 156. 


Ga.—Maryland Casualty Co. Vv. 
Grant, 146 S.E. 792, 39 Ga.App. 285 
[rev on other grounds 150 S.E. 424, 
169 Ga. 325, conformed to 153 S.E. 
447, 41 Ga. Ap pp. 505, appeal dism 281 
U.S. 690, 50 S.Ct. 240, 74 L.Ed. 1120, 
vacated 153 S.E. 447, 41 Ga.App. 505]. 


Ill.— Decatur Ry. & Light Co. v. 
indyetr ee Board, 114 N.E. 915, 276 
Tll.. 472. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


Mich.—Dominic v. Faucett, 222 N. 
W. 758,:245 Mich. 337; Van Simaeys 
v. George R. Cook Co., 167 N.W. 925, 
201 Mich. 540; Tuttle v. Embury-Mar- 
tin Lumber Co., 158 N.W. 875, 192 
Mich. 385, Ann.Cas.1918C, 664. 


Minn.—-Lynch y. Hutchinson Prod- 
uce Co., 211 N.W. 313, 169 Minn. 329; 
State v. District Court of St. Louis 
County, 150 N.W. 211, 128 Minn. 43. 


N. D.—State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. 


Ohio.—Industrial Commission of 
Ohio vy. Laird, 186 N.E. 718, 126 Ohio 
St. 617. 


_Pa.—Kelley v. Delaware, L. & W. 
R. Co., 113 A. 419, 270 Pa. 426. 


“The right to immediately dis- 
charge gives complete control.”  In- 
dustrial Commission of Colorado v. 
Bonfils, 241 P. 735, 736, 78 Colo. 306. 


“Ordinarily the right on the part 
of the person for whom service is per- 
formed to discharge the person per- 
forming the service, without liability, 
is tantamount to control... State v. 
Feugpes,< Oil Co., 226 N.W. 586, 593, 58 

5 


Direction, control, and BRypcnvagion 
generally see supra §§ 184-187. 


52. Martin v. Republic Steel Co;; 
146 So. 276, 226 Ala, 209. 


53. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114; Hartford Ac- 
cident & Indemnity Co. v. Industrial 
Accident Commission of California, 
269 P. 733, 93 Cal.App. 313; Industrial 
Commission of Ohio Vv. Laird, 186 N. 
Bay 18) 126 "OhioSts. 617 Swam vy. 
Mtna Life Ins. Co. of Har tford, Conn., 
284 P. 792, 155 Wash. 402. 


54. Ariz—Ocean Accident & Guar- 
ioe eee v. Kennison, 26 P. 
( 


Idaho.—Horst v. Southern Idaho Oil 
Co., 286 P. 369, 49 Idaho 58. 


Ind.—Marion Malleable Iron Works 
ae ie 145 N.E. 559, 82 Ind. App. 


Iowa.—Norton v. pane Coal Co., 180 
N.W. 905, 192 Iowa 160 


Ky.—Diamond Block Coal Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


Mich.—-Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
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or power to cease work, or to terminate the contract, 
when he chooses, while it may not be sufficient of it- 
self to establish that he is an employee,®® is an im- 
portant®*® or a strong®’ circumstance, or the most 
important factor®* in establishing that),he is, or is 
held simply to show, or tend to show, that he is.°° 
Conversely, the absence of a right in the worker to 
terminate the contract before its completion tends to 
show that he is an independent contractor, and not 
an employee.®*° The absence of the right in either 
party to terminate the contract at will has been nam- 
ed as an element in the definition of a contractor.*? 
It has been held that even an agreement with an in- 
dependent contractor ean properly include a provi- 
sion for his discharge if his work is not satisfactory, 
without changing the relation,®? the right to dis- 
charge being, in such a case, more accurately char- 


13, 256 Mich. 389. 


Neb.—State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 124 Neb. 481; 
Petrow & Giannon v. Shewan, 187 N. 
W. 940, 108 Neb. 466. 


N.Y.—Beach v. Velzy, 143 N.E. 805, 


227 Mich. 609. 


v. Bemidji 


WORKMEN’S COMPENSATION ACTS 


Iron & Chemical Co., 199 N.W. 607, 


Minn.—Carter y. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 413; 
Wood Products Co., 
N.W. 692, 184 Minn. 366; 


[§§ 188-189 


acterized as a right to terminate the contract,°* and 
that an agreement that the employment may be ter- 
minated at the will of either party, in which event 
the worker is to be paid according to the amount of 
work done, makes the engagement none the less an 
independent contract.°* 


Failure to exercise right to discharge an employee 
does not alter the legal situation,®® such circumstance 
going only to the result of the work, and not to the 
means by which the result is obtained.*® 


[§ 189] (4) Nature of Service or Business—(a) 
In General. Although there is authority to the con- 
trary,°’ the nature or character of the labor or serv- 
ice performed has been held an a in determin- 
ing the relation,®® and more influential on the issue 


the proper construction of the grade, 
the agreement with respect to those 
icone the contract would be can- 
eeled’’). 


64. Parsons v. Industrial Accident 
Commission, 173 P. 585, 178 Cal. 394. 


Barker 
238 
Krause v. 


238 N.Y. 100; Litts v. Risley Lumber 
Co., 120 N.E. 730, 224 N.Y. S21 O49 
A.L.R. 1147; Lichtenager v._Silver- 
man, 254 N.Y.S. 392, 234 App.Div. 127 
[aff 184 N.E. 138, 260 N.Y. 667]; 
putcher v. Victoria Paper Mills, 220 
N.Y.S. 625, 219 App.Div. 541; Ball 
v. Bertelle’s Estate, 195 N.Y.S. 150, 
201 App.Div. 768. 


Or.—Landberg v. State Industrial 
Accident Commission, 215 P. 594, 107 
Or. 498; Anderson v. State Industrial 
Ae sr Commission, 215 P. 582, 107 

r. é 


Wis.—Village of Weyauwega Vv. 
Kramer, 192 N.W. 452, 180 Wis. 160. 


Sea er ee haben v. Dick, 40 Sc.L.Rep. 


55. Lazarus v. Scherer, 174 N.E. 
293, 92 Ind.App. 90; United States Fi- 
delity & Guaranty Co. v. Lowry, (Tex. 

~ Civ.App.) 231 S.W. 818. 


56. Lazarus v. Scherer, 174 N.E. 
293, 92 Ind.App. 90. . 


57. Flaharty v. Trout, 138 A. 863, 
290 Pa. 315. 


58. Industrial Commission of Colo- 
rado v. Bonfils, 241 P. 735, 78 Colo. 
306; Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo. 414. 


59. Cal.—Brown v. Industrial Ac- 
cident Commission of California, 163 
P. 664, 174 Cal. 457; Hartford Acci- 
dent & Indemnity Co. v. Industrial 
Accident Commission of California, 
269 P. 733, 93 Cal.App. 313; Helmuth 
vy. Industrial Accident Commission of 
California, 210 P. 428, 59 Cal.App. 160. 


Colo.—Industrial Commission of 
Colorado v. Bonfils, 241 P. 735, 78 Colo. 
306. 


Conn.—Thompson v. Twiss, 97 A. 
328, 90 Conn. 444, L.R.A.1916E 506. 


Ind.—Board of Com’rs of Greene 
County v. Shertzer, 127 N.E. 843, 73 
Ind.App. 589; Muncie Foundry & Ma- 
chine Co. v. Thompson, 123 N.E. 196, 
70 Ind.App. 157. 


La.—Felts v. Singletary, (App.) 143 
So. 68; Beebe v. McKeithen Const. 
Co., 5 La.App. 179; Heine v. Hill, 
Harris & Co., 2 La.App. 384. 


Mich.—Begovac v. Northwestern 
Cooperage & Lumber Co., 250 N.W. 
292, 264 Mich, 508; Warner v. Fuller- 
ton-Powell Lumber Co., 204 N.W. 107, 
231 Mich. 328; Donithan v. Michigan 


Bodin, 215 N.We 838;°172 Minn. 467; 
Lynch y. Hutchinson Produce Co,, 211 
N.W. 3138, 169 Minn. 329; Herron v. 
Coolsaet Bros., 198 N.W. 134, 158 
Minn. 522. , 


Neb.—Cole v. Minnick, 244 N.W. 
785, 123 Neb. 871; Showers v. Lund, 
242 N.W. 258, 123 Neb. 56. 


Tex.—United States Fidelity & 
Guarantee Co. vy. Lowry, (Civ.App.) 
231 S.W. 818. 


Vt—Le Blanc v. Nye Motor Co., 
147 A. 265, 102 Vt. 194 [foll Le Blanc 
Vv. Fi hh Motor Co., 147 A. 267, 102 Vt. 
201). 


Wash.—Swam vy. Attna Life Ins. Co. 
of Hartford, Conn., 284 P. 792, 155 
Wash. 402. 


60. Ocean Accident & Guarantee 
Corporation v. Kennison, (Ariz.) 26 P. 
(2d) 113;. Marion Malleable_ Iron 
Works v. Baldwin, 145 N.E. 559, 82 
Ind.App. 206; State Automobile Ins. 
Ass’n vy. Pickett, 247 N.W. 27, 124 
Neb. 481; Landberg v. State Indus- 
trial Accident Commission, 215 P. 594, 


107 Or. 498. 
61. Lazarus v. Scherer, 174 N.E. 
293, 92 Ind.App. 90; Marion: Malle- 


able Iron Works v. Baldwin, 145 N.E. 
559, 82 Ind.App. 206. 


62. Tortorici. v. Sharp Moosop, 
Inc., 189 A. 642, 107 Conn. 143. 


63. Tortorici v. Sharp Moosop, 
Inc., supra. See*Norton v. Day Coal 
Co., 180 N.W. 905, 907, 192 Iowa 160 
(holding, with reference to a worker 
adjudicated a contractor, that ‘there 
was the right to interrupt or termi- 
nate the contract, but not to dis- 
charge’); Odle v. Charcoal Iron Co. 


of America, 187 N.W. 2438, 245, 217 
Mich. 469 (where the court said: 
“True, the . [contractee] sought 


prompt performance of the contract, 
and to that end and to protect its 


timber, reserved the right to termi- 


nate the contract, or to discharge 
. . . {the worker] as it was said”); 
Kneeland-McClurg Lumber Co. v. 
Eder, 220 N.W. 199, 200, 196 Wis. 402 
(where the court said: “It is true 


that the claimant testified that if the | cided, in effect, in many cases.” 


work was not properly performed 
plaintiff’s superintendent would exer- 
cise his power of discharge. It is 
clear that what the claimant intend- 
ed by ‘discharge’ merely signified 
that if the grade workers were in- 
competent or failed in any respect in 


65. Dick v. Gravel Logging Co., 
95 So. 99, 152 La. 993. 


66. Dick v. Gravel Logging Co., su- 


pra. 


67. Wagoner v. A. A. Davis Const. 
Co., 240 P. 618, 620, 112 Okl. 231 (hold- 
ing that ‘we know of no reason why 
the existence of the relation of prin- 
cipal and independent contractor 
should be made to depend upon the 
nature and character of the work’’). 


68. Cal.—Press Pub. Co. y. Indus- 
trial Accident Commission of Califor- 
nia, 210 P. 820, 190 Cal. 114. 


Ind.—Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 


Iowa.—In re Amond’s Estate, 210 
N.W. 9238, 203 Iowa 306. 
La.—Vascocue v. Collins, (App.)} 


150 So. 414; Morgan v. Nelms, 5 La. 
App. 414, 416. 


Minn.—Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn, 413; Wass 
v. Bracker Const. Co., 240 N.W. 464, 
466, 185 Minn. 70. 


N.Y.—In re Rhéinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 


N.Y.S. 1142, 175 App.Div. 957]. 


Ohio.—Industrial Commission _. of 
aa Laird, 186 N.E. 718, 126 Ohio 
te, - 


Pa.—O’Donnell v. South Fayette 
Tp. School Dist., 161 A. 887, 105 Pa. 
Super. 488. 


“The statute, considered restric- 
tively, may be said to have as its ob- 
ject, the protection of laborers who 
may be injured while performing 
work necessary in conducting certain 
businesses declared by the statute to 
be hazardous; and where it appears 
that the person injured was perform- 
ing such work, circumstances which 
ordinarily would tend to show that he 
was an independent contractor would 
be entitled to little consideration.” 
Morgan v. Nelms, supra. 


{a] Menial tasks.—‘‘That the 
standard concept of independent con- 
tractors does not include workmen 
performing menial tasks has been de- 
Wass 
v. Bracker Const. Co., 240 N.W. 464, 
466, 185 Minn. 70. 


[b] Manual labor.—(1) A defini- 
tion of ‘independent contractor,” con- 
tained in a workmen’s compensation 
act, as “any person who renders serv- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 189-191] 


than the form of the contract of hiring.®® 
ture of the business or occupation has likewise been 


eited.7° 


{[§ 190] (b) Independent Work or Employment.”' 
Apart from cases in which the pursuit of an inde- 
pendent employment or occupation has been cited as 
an element in definitions of “independent contrac- 
tor,”*? other cases have named the doing of the work 
in pursuit of an independent or distinct employment, 
occupation, or business as an element in, or as tend- 
ing to show, independent contractorship,’® or as a 
circumstance to be taken into consideration in de- 
termining the relationship,** although it is not con- 
trolling,’® and although the mere fact that the work- 
er is one who carries on a separate and distinct, or 
independent, employment does not make himian inde- 


ice, other than manual labor, for a 
specified recompense,” etc., does not 
include a farmer who drove his team 
in the general service of a corpora- 
tion engaged in the construction of 
a@ pipe line, and who “rendered no 
service other than manual. labor.” 
Armes v. Williams Bros., 136 So. 160, 
163, 17 La.App. 555. (2) A laborer 
“does not come within the terms of 
the definition.” Labostrie v. Weber, 
130 So. 885, 886, 15 La.App. 241. (3) 
“We do not think that by adding the 
phrase ‘other than manual labor’ to 
the usual definition of an independent 
contractor there was any intention to 
exclude from the benefit of the stat- 
ute any person theretofore included.” 
Lee v. Mark H. Brown Lumber Co., 
131 So. 697, 698, 15 La.App. 294. (4) 
Participation by independent contrac- 
tor in work see infra § 192. (5) Ex- 
clusion of manual labor as basis of 
constitutional objection see supra § 
18. 


69. In re Rheinwald, 153 N.Y.S. 
598, 610, 168 App.Div. 425 [rearg den 
161 N.Y'S. 1142, 175 App.Div. 957]. 


“The nature of the work Rheinwald 
was doing is far more influential on 
the present issue than any question 
cas to the form of Rheinwald’s con- 
tract of hiring, because the present 
law proceeds, not on the theory that 
-an employer owes a legal duty to his 
employees, but that the industry and 
its patrons should assume the bur- 
dens of injuries sustained by the 
workers in the industry, as incidents 
of bringing into being its product or 
service. . The question is: 
What was the injured man doing, and 
what was his part in or relation to 
the actual work? rather than the 
question whether his contractual rela- 
tion with the employer was such as 
to absolve the former from common- 
law duties of care for the safety of 
the werker.” In re Rheinwald, su- 
pra. 


70. Badger Furniture Co. v. Indus- 
trial Commission, 227 N.W. 288, 200 
Wis. 127. 


71. Generally see Master and Serv- 
ant § 1520. 


72. See supra § 184. 


73. Cal.—Moody v. Industrial Ac- 
cident Commission, 269 P. 542, 544, 
204 Cal.’ 668, 60 A.L.R. 299 [cit C. 
J.J]; Whiting Mead Commercial Co. v. 
Industrial Accident Commission of 
California, 228 P. 352, 67 Cal.App. 618. 


Conn.—Thompson v. Twiss, 97 A. 
°228, 90 Conn. 444, L.R.A.1916E 506. 


Iowa.—Mallinger v. Webster City 
‘Oil Co., 234 N.W. 254, 211 Iowa 847. 


La.—Dick v. Gravel Logging Co., 
‘95 So. 99, 100, 152 La. 993 [quot Cyc]. 


Me.—Murray’s Case, 154 A. 352, 130 


WORKMEN’S COMPENSATION ACTS 


The na- 


of Work.7’ 


Me. 181, 75 A.L.R. 


Mich.—Hanisko Vv. Fitzpatrick 
Bros., 206 N.W. 322, 323,'2382 Mich. 
593 [quot Cyel} Conrad vy. Cummer- 
Diggins Co., 195 N.W., 53, 224, Mich. 
414; Carleton vy. Foundry & Machine 
Products Co., 165 N.W. 816, 199 Mich. 
148, 19 A.L.R. 1141; Perham v. Ameri- 
can. Roofing Co., 159 N.W. 140, 193 
Mich. 221. 


N.J.—Kappertz v. The Jerseyman, 
121 A. 718, 98 N.J.Law 836. 


Tex.—Shannon vy. Western Indem- 


720. 


inity Co., (Commn.App.) 257 S.W. 522 


[aff (Civ.App.) 242 S.W. 774]; A®itna 
Life Ins. Co. v. Culvahouse, (Civ. 
App.) 10 S.W.(2d) 8038. 

74. Lazarus v. Scherer, 174 N.E. 


293, 92 Ind.App. 90. 


75. -Thompson vy. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506; Mur- 
ray’s Case, 154: A. 352, 130. Me. 181, 
75 ALR. 720. 


76. Moody v. Industrial Accident 
Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299; Lazarus v. Scherer, 
174 N.E. 293, 92 Ind.App. 90. 


77. Intermittent service as affect- 
ing relation of employer and employee 
generally see supra § 168. 


78.. Press Pub. Co. v. Industrial 
Acc. Commission, 210 P. 820, 190 Cal. 
114; Bristol & Gale Co. v. Industrial 
Commission, 126 N.E. 599, 292 I11. 
16; Heine vy. Hill, Harris & Co., 2 La. 
App. 384, 


79. Lichtenager v. Silverman, 254 
N.Y.S. 392, 234 App.Div. 127 [aff 184 
N.E. 138, 260 N.Y. 667]; Kavanaugh 
v. Belden, 247 N.Y.S. 714, 231 App. 
Div. 412. 


80. Barker v. Bemidji Wood Prod- 
ucts Co., 238 N.W. 692, 184 Minn. 366; 
Mahnomen Electric Light & Power 
Service Co. v. Kreidler, 191 N.W. 277, 
154 Minn. 23; Cole v. Minnick, 244 N, 
W. 785, 123 Neb. 871. 


81. Cal.—Press Pub. Co. v. Indus- 
trial Acc. Commission, 210 P. 820, 190 
Cali wii: 


Colo.—Industrial 
Colorado v. Bonfils, 241 P.|.735,, 78 
Colo. 306; Industrial Commission y. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Conn.—Thompson v. Twiss, 97 A. 
328, 90 Conn. 444, L.R.A.1916E 506. 


Ill.— Lutheran Hospital v. Indus- 
trial Commission, 174 N.E. 3881, 342 
Tll. 325; Besse v. Industrial Commis- 
sion, 168 N.E. 368, 336 Ill. 283. 


Iowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254. 211 Iowa 847. 


Ky:—Diamond Block Coal Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


La.—Burt vy. Davis-Wood Lumber 


Commission of 
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pendent contractor.’® 


[§ 191] (c) Continuity of Service; Specific Piece 
While the contemplation of a continuity 
of service, rather than a definite specified job, has 
been held to support the conclusion that a worker is 
an employee, rather than an independent contrac- 
tor,’® and other authority cites the fact that the em- 
ployment is not constant among evidences of inde- 
pendent contractorship,’®.a worker may be found an 
employee, as against the contention that he is an in- 
dependent contractor, even though his employment 
is not continuous.8° The doing of a specified or spe- 
cifie piece of work has been named as an evidence 
or element of independent contractorship, as opposed 
to an arrangement for service only;§1 
been held that the fact that one undertakes to do 


but it has 


Co., 102 So. 87, 157 La. 111; Dick v. 
Gravel Logging Co., 95 So. 99, 100, 
152 La, 998 Lqguot Cyc]; Felts v. 
Singletary, (App.) 143 So. 68; Armes 
v. Williams: Bros., 136 So. 160, 17 La. 
Apps é 555; Johnson y. Vincennes 
Bridge Co., 119 So. 539, 9 La.App. 173; 
Alexander v. Latimer, 5 La.App. 41. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A‘L.R. 720. 


Md.—Barnes ‘v. eee A. Myers & 
Co., 161. A. 279, 163 Md. 206. 


Mich.—Hanisko Vv. Fitzpatrick 
Bros., 206° N.W..322, 323, 232 Mich. 
593 [quot Cyet; Conrad v. Cummer- 
Diggins Co., 195 N.W. 53, 224 Mich. 
414; Odle_ v...Chareoal Iron Co. of 
America, 187 N.W. 243, 217 Mich. 469. 
See Begovac v..,Northwestern Coop- 
erage & Lumber Co., 250 N.W. 292, 
264 Mich. 508 (where the court said: 
“The relationship had some of. the 
elements of an independent contrac- 
torship, such as that [the worker] 

was given a strip of timber 
to cut”). 


N.J.—Kappertz v. The Jerseyman, 
121, A, 718, 98 N.J.Law 836. 


N.Y.—McNally v. Diamond Mills 
Paper 'Co., 119'N.E. 242,223 N-Y. 83; 
Hurst v. Fehr & Sons, 233 N.Y.S. 393, 
225 App.Div.. 436; Mahoney v. Day- 
cock, 210 N.Y.S. 558, 213 App.Div. 501. 


Ohio.—Industrial Commission | of 
Ohio v. McAdow, 184 N.E. 759, 126 
Ohio St. 198. 


Okl.—Wagoner v, A. A. Davis Const. 
Co., 240 P. 618, 112 Okl. 231; Federal 
Mining & Smelting Co. v. Thomas, 
225 P. 967;' 99° Okl. 24. 


Or.—Streby v. State Industrial Ac- 
cident Commission, 215 P. 586, 107 
Or. 314; Anderson v. State Industrial 
Accident Commission, 215 P. 582, 107 

r 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 


Tex.—Texas Employers’ Ins. Ass’n 

Owen, (Commn.App.) 298 S.W. 542 
hedy, (Civ.App.) 291 S.W. 940]; Shan- 
non v. Western Indemnity Co., 
(Commn.App.) 257 S.W. 522; United 
States Fidelity & Guaranty Comsyv. 
Lowry, (Civ. App.) 231 S.W. 818, 


See McKinstry v. Guy Coal Co., 225 
P. 143, VEG) Kan. ii92, * Seat Rar 
(where the court said, of one held an 
employee: ‘The plaintiff [worker] 
did not have a contract to . 
mine the cea from any particular 
place. ¥ If the contract had 
been to . - mine all the. coal 
from a certain place, the contention 
of the defendant might have been 
good’’); Kelley’s Dependents v. Hoosac 
Lumber Co., 113. A. 818, 821, 95 Vt. 50 
(holding that “the fact that . . 
[the workers] were not obliged to cut 
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a specified job does not prevent his being an em- 
ployee,*? and that one may be other than an inde- 
pendent contractor even though he does contract to 
do a specifie piece of work.** 


Extra work on contract. An independent contrac- 
tor engaged in, and being paid for, correcting de- 
fects in his work is doing extra work on the con- 
tract, not work on a separate or new contract,®* and 
remains an independent contractor.®° 


[§ 192] (d) Personal Service; Performance by 
Substitutes.°° The status of employee and that of 
independent contractor are, in several cases, distin- 
guished in that an independent contractor, unless the 


WORKMEN’S COMPENSATION ACTS 


[§§ 191-192 


terms of the contract provide otherwise,*” need not 
give his personal services, but may delegate the work 
to substitutes or assistants,*’ without the consent of 
the contractee,®® while an employee may not do soul 
without the consent of his employer;°! and this has 
been said to be an infallible test,9? although other 
authority holds that whether there is power to dele- 
gate the work is not the correct test.23 Likewise, 
an independent contractor may assign the contract.®* 
Other authority, however, holds that, while the cir- 
cumstance that under the*contract the worker is to 
render nondelegable personal services may be per- 
suasive that he is an employee,®® it is in no sense con- 


* 


[logs] over a definite area oe 
[indicates] an arrangement for serv- 
ice only’). 


“An independent contractor must 
have under the employment some par- 
ticular task assigned to him which 
he has a right to complete and is un- 
der obligation to complete.”  Mur- 
ray’s Case, 154 A. 352, 354, 130 Me. 
[Se 5 ALAR. 20. 


[a] “Where the employment is 
general, as opposed to one for the 
completion of a given task according 
to plan, price, and terms agreed upon, 
the relation of master and servant is 
presumed, in the absence of proof to 
the contrary.’ Industrial Commis- 
sion v. Hammond, 236 P. 1006, 1008, 
77 Colo. 414. 


{[b] Rule criticized.—‘‘In the 
elaimant’s prayer, it said that an in- 
dependent contractor is one who has 
contracted to ‘do a specific piece of 
work.’ As an abstraction, that state- 
ment, while approximately correct 
(31 C. J. 478), nevertheless stresses 
what is in many cases a minor con- 
sideration, and may not be accurate 
accordingly as we give one meaning 
or another to the term ‘specific piece 
of work.’ Applied to this case, if it 
meant driving all the piles for the 
pier, it would not be entirely accurate 
for Cochran may have been an in- 
dependent contractor even though he 
had contracted to drive only so many 
piles as he chose, or, to drive piles so 
long as he could ‘make wages.’ In 
other words, the mere fact that he 
did not definitely agree to drive all 
the piles needed for the pier did not 
conclusively establish that he was 
not an independent contractor, al- 
though it should have been considered 
in determining whether he was or 
NOC tse The statement that an 
jndependent contractor is one who 
contracts to do ‘a specific piece of 
work,’ although accurate enough in 
some cases, aS an abstraction applica- 
ble to all cases, does not go far 
enough, and is not entirely accurate 
as far as it does go. For one may 
be an independent contractor even 
though he does not contract to do a 
specific ‘piece’ of work, if he does 
contract to do specific work, just as 
one may not be an independent con- 
tractor, even though he does contract 
to do a specific ‘piece’ of work. For 
whether he is or is not an independ- 
ent contractor may in either case be 
determined by other circumstances 
and conditions incident to the work.” 
North Chesapeake Beach Land & Im- 
provement Co. v. Cochran, 144 A. 505, 
508, 156 Md. 524. 


82. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175 App.Div. 957]. 


83. North Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 
A. 505, 156 Md. 524. 


84 Hatten v. Haynes, (App.) 142 
So. 286 [aff 144 So. 483, 175 La. 743]. 


85. Hatten v. Haynes, supra. 


86. Personal service as test of 
relation generally see supra § 171. 


87. Ronning vy. Carter, 200 N.W. 
652, 185 Wis, 384.9 & S 
88. Cal.—Donlon Bros. v. Indus- 


trial Acc. Commission of State of 
California, 159 P. 715, 173 Cal. 250. 


Jowa.—Arthur v. Marble Rock Con- 
sol. School Dist., 228 N.W. 70, 209 
Iowa 280, 66 A.L.R. 718; In re Am- 
eg Estate, 210 N.W. 923, 203 Iowa 


La.—Hatten v. Haynes, 144 So. 483, 
175 La. 743 [aff (App.) 142 So. 286]. 


Mass.—Gallagher’s Case, 134 N.E. 
344, 240 Mass. 455. 


Mich.—Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389; Warner vy. Fuller- 
ton-Powell Hardwood Lumber Co., 
204 N.W. 107, 231 Mich. 328; Sargent 
vy. A. B. Knowlson Co., 195 N.W. 810, 
224 Mich. 686, 30 A.L.R. 993; Gross 
v. Michigan Iron & Chemical Co., 189 
N.W. 4, 219 Mich. 200; Odle v. Char- 
coal Iron Co. of America, 187 N.W. 
243, 217 Mich. 469; Carleton v. Foun- 
dry & Machine Products Co., 165 N.W. 
816, 199 Mich. 148, 19 A.L.R. 1141. 
See Dominic v. Faucett, 222 N.W. 758, 
245 Mich. 337 (where the court said: 
“The contention was.not made, and 
the evidence would be against it, that 
[claimant] might employ 
to do the work assigned to 


others 
him’’). 

Minn.—Nesseth v. Skelly Oil Co., 
223 N.W. 608, 176 Minn. 373; Moore 
v. Kileen & Gillis, 213 N.W. 49, 171 
Minn. 15. 


Neb.—Potter v. Scotts Bluff Coun- 
ty,. 199 N.W.: 507,.112 Neb. 318; Pe- 
trow & Giannon vy. Shewan, 187 N.W. 
940, 108 Neb. 466; Barrett v. Selden- 
Breck Const. Co., 174 N.W. 866, 103 
Neb. 850. 


N.Y.—Hurst v. Fehr & Sons, 233 N. 
Y.S. 3938, 225 App.Div. 436; Dean v. 
Johnson, 214 N.Y.S. 448, 216 App.Div. 
773; In re Rheinwald, 153 N.Y.S. 598, 
168 App.Div. 425 [rearg den 161 N. 
Y.S. 1142, 175 App.Div. 957]. 


Ohio.—Industrial Commission 
Ohio v. Henderson, 182 N.E. 603, 438 
Ohio App. 20. 


Or.—Anderson y. State Industrial 
ee oe Commission, 215 P. 582, 107 
r. 304. 


R.I.—Henry v. Mondillo, 142 A. 230, 


of 


49 RI. 261. = 


Utah.—_Ludlow “‘v. Industrial Com- 
mission, 235 P. 884, 65 Utah 168. 


Wis.—Ronning v. Carter, 200 N.W. 
652, 185 Wis. 384. Compare Village 
of Weyauwega v. Kramer, 192 N.W. 
452, 454, 180 Wis. 168 (where the 
court said: “It is claimed that... 
[the worker] was expected to do the, 
work personally. We cannot see that 
that is very significant. Of course, 
where it appears that the nature of 
the work is such that the employment 
of others is necessary to accomplish 
it, the conclusion that one who under- 
takes to do the work is an independent 
contractor may be more readily reach- 
ed, where other circumstances render 
the situation doubtful. However, we 
do not regard it as a weighty con- 
sideration in the present case’’). 


Eng.—Chisholm y. Walker & Co., 
2 SWC ECan 20k. 


[a] For example, “the school dis- 
trict did not requixe Harry Arthur 
to make the conveyance himself; for, 
under Provision 5 of the contract, 
another suitable driver, satisfactory 
to the board, could be substituted. 
In the event of such substitution, Mr. 
Arthur still fulfilled his agreement 
by transporting the children, and 
was paid the same as if he himself 
had driven the vehicle. Consequent- 
ly, it is plain that the school district 
itself was not conveying the chil- 
dren, through Harry Arthur, as the 
driver. On the other hand, Arthur 
himself did the transporting, and this 
was accomplished whether he or the 
substitute actually drove the vehicle. 
Obviously, then, Harry Arthur was 
an independent contractor, and _ not 
an employee.” Arthur v. Marble Rock 
Consolidated School District, 228 N. 
aie 70, 209 Iowa 280, 288, 66 A.L.R. 


89. Ludlow v. Industrial Commis- 
sion, 235 P. 884, 65 Utah 168. 


90. See cases supra note 88. 


91. Ludlow v. Industrial Commis- 
sion, 235 P. 884, 65 Utah 168. See 
Industrial Commission of Colorado 
v. Bonfils, 241 P. 735, 736, 78 Colo. 306 
(where the court said, with reference 
to one held an employee: ‘‘He was al- 
lowed to haul .. . [coal] him- 
self or employ others’”’). 


92. Ludlow v. Industrial Commis- 
sion, 235 P. 884, 65 Utah 168. 


93. Underwood v. Perry & Son, 
Ltd., 15 B.W.C.C.:131, 


94 Ronning v. 
652, 185 Wis. 384. . 


95. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 216 P. 578, 191 Cal. 
404,°48 A.LAR. 1304. 


Carter, 200 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 192-195] 


clusive®® or determinative.®? The fact that an inde- 
pendent contractor does, or participates in, the work 
for which he has contracted does not alter his sta- 
tus to that of employee.®§ 


Complete or partial delegation. One may be an in- 
dependent contractor who does no work at all, hiring 
others to do it,°® or he may receive help from oth- 
ers.? 


[§ 193] (e) Nature of Result Sought.? In order 
that a worker may be an independent contractor, the 
“result” sought to be accomplished has been declar- 
ed to mean a . production or product of some kind, and 
not the rendition of a service.® 


[§ 194] (f) Requirement of Skill. The fact that 
the work to be done is such as requires special skill 
for its proper performance is held a circumstance 
tending to show a relation of contractor and contrac- 
tee and not of master and servant;* likewise, that 
the result sought to be accomplished requires an ele- 
ment of skill not possessed by the common manual 


$6. Fidelity & Casualty Co. of New 
York v. Industrial Accident Com- 


144 So. 483, 
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485, 
(App.) 142 So. 286]. 


185 La. 743 [aff 
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laborer has been said to be an element almost always 
present where the status is that of independent con- 
tractor.> 


[§ 195] (5) Hiring, Furnishing, Controlling, Dis- 
charging, ‘and Paying Assistants; Assistance by 
Employer.* The question as to which party em- 
ploys, pays, and has power to control the workmen 
who do the actual work has been called one of the 
most important considerations in determining wheth- 
er the person undertaking the work is an employee or 
an independent contractor.’ 


Hiring or supplying assistants. The right to hire 
help has been held an important element in the de- 
termination of a worker’s status,* and the fact of 
employing his own workmen a material matter to be 
taken into consideration,® and, in some eases, a fact 
of great weight,!° at least where the nature of the 
work requires the employment of assistants,'! al- 
though other authority holds the fact of such em- 
ployment by him not of particular importance,?? not 
conclusive,'* not necessarily controlling,’* at least 


275 Pa. 562. 


To same effect Cross references: 


mission of California, supra. 


[2] Reason for rule.—‘‘Contracts 
for the rendition of nondelegable per- 
sonal services are of common occur- 
rence, which do not constitute the 
contractor an employee; for example, 
the ordinary contracts between at- 
torney and client. The same may be 
said of the use of the phrase ‘engages 
and employs.” Fidelity & Casualty 
Co. of New York v. Industrial Acci- 
dent Commission of California, 216 P. 
578, 581, 191 Cal. 404, 43 A.L.R. 1304. 


97. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion, supra. 


98. Cal.—Western Indemnity Co. 
Vv. Reales 159LP. -T2159272°5 Cal. 80%, 


owa.—Norton v. Day Coal Co., 180 
NW. 905, 192 Iowa 160. 


Mass.—Winslow’s Case, 
561, 232 Mass. 458; Centrello’s Case, 
122 N.E. 560, 232 Mass. 456. 


Mich.—Slessor.v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389. 


Pa.—Phipps v. Greensboro Gas Co., 
167 A. 461, 109 Pa.Super. 382. 


[a] Furnisher of team working 
with it himself.—Western Indemnity 
Co. v. Pillsbury, 159 P. 721, 172 Cal. 
807; Norton v. Day Coal Co., 180 N.W. 
905, 192 Iowa 160; Winslow’s Case, 
122 N.E. 561, 232 Mass. 458; Cen- 
tre liors Case, 122 N.E. 560, 232 Mass. 
456. 


{b] In Louisiana (1) under a defi- 
nition of ‘independent contractor” in 
the workmen’s compensation act as 
“any person who renders. service, 
other than manual labor, for a speci- 
fied recompense,” etc., ‘the fact that 
plaintiff personally undertook to do 
the manual labor is not sufficient to 
exclude him from the statutory defi- 
nition of.an independent contractor. 
There was nothing in the contract 
that required plaintiff to do, or which 
prohibited him from doing, the la- 
boring work himself. Plaintiff was 
not employed to do the manual labor, 
and whether he should or should not 
do such work was left solely to his 
own decision. The work which he per- 
formed was for his personal benefit, 
adding to his profit by saving him the 
expense of employing others to do 
the work for him.”” Hatten v. Haynes, 


[71 C. J.—30] 


122 N.E. 


Clements v. Luby Oil Co., 129 So. 526, 
527, 170 La. 910 [setting aside 125 So. 
510, 14 La.App. 182]. (2) The defi- 
nition is not to be applied in such a 
way as to exclude therefrom persons 
doing manual labor in connection 
with the work which they have under- 
taken, since “it is more frequent than 
not that an independent contractor 
is a person who himself performs 
manual labor of some kind in the 
work he is engaged in.” Myers v. 
Newport Co., 135 So. 767, 769, 17 La. 
App. 227. To same effect Cobb v- 
Long Bell Lumber Co., (App.) 134 So. 
810. (3) Manual labor as nature of 
service see supra § 189 note 68 [b]. 


.99. Gross v. Michigan Iron & 
Chemical Co., 189 N.W. 4, 219 Mich. 
200; Petrow & Giannon v. Shewan, 
187 N.W. 940, 108 Neb. 466. See 
Walsh v. Waterford Harbor Commis- 
sioners, 7 B.W.C.C. 960, 961 (where 
the court said: ‘‘According to the 
terms of the document which he sign- 
ed, the deceased was to supply a yawl 
and four men. There was no per- 
sonal obligation on him . . . to 
give his own services or to do any- 
thing’); and cases supra note 88. 


1. Donithan v. Michigan Iron & 
Chemical Co., 199 N.W. 607, 227 Mich. 
609; Petrow & Giannon vy. Shewan, 
187 N.W. 940, 108 Neb. 466. 


Hiring assistants see infra § 195. 


2. Result as requiring skill see 
infra § 194. 


3. Wass v. Bracker Construction 
Co., 240 N.W. 464, 185 Minn. 70; 
Southern Surety Co. v. Shoemake, 
(Civ.App.) 16 S.W.(2d) 950 [rev on 
other grounds (Commn.App.) 24 S.W. 


(2d) 7]; United States Fidelity & 
Guarantee Co. v. Lowry, (Civ.App.) 
231 S.W. 818. 


4 Shannon v. Western Indemnity 
Co., (Commn.App.) 257 S.W. 522 [aff 
(Civ.App.) 242 S.W. 774]. 


5. Southern Surety Co. v. Shoe- 
make, (Civ.App.) 16 S.W.(2d) 950 
[rev on other Bat oe (Commn. App.) 
24 S.W.(2d) 7] 


Nature of result sought generally 
see supra § 193. 


6. Generally see Master and Serv- 
ant § 1526. 


7. Simonton y. Morton, 119 A. 732, 


Papytor see infra text and notes 27— 
Fe arg Pa sh lt see infra text and notes 
ig Ao see infra text and notes 37—- 


8. Flaharty v. Trout, 138 A. 863, 
290 Ra. alo: 


9. Meredosia Levee & Drainage 
Dist. v. Industrial Commission of Il- 
linois, 120 N.E. 516, 285 Ill. 68. 


ras Morgan v. Nelms, 5 lLa.App. 
11. Morgan v. Nelms, supra. 
12. Carter v. W. J. Dyer & Bro., 


243 N.W. 436, 186 Minn. 43. 


13. Morgan v. Nelms, 5 La.App. 
414, 416 (holding further that ‘‘when 
advanced in support of the defense 
in an action under the employers’ lia- 
bility statute . [it has] little 
weight in determining the nature of 
the work undertaken and its relation 
to the parties’’). 


14. Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L:R. 720; Brower’ v. 
W. H. Isgrigg & Son, 185 N.W. 664, 
216 Mich. 365. See Heine v. Hill, Har- 
ris’ & \Co.; -Inc. 2 -Lia: App: 3x4, 392 
(where the court said: “Plaintiff nev- 
er employed more than two assist- 
ants and seldom more than one and 
not even one all the time. In apprais- 
ing the whole situation, his employ- 
ment of so limited a number of as- 
sistants even were his control over 
them wholly unrestricted, is of little 
weight as compared to the more dom- 
inating features’); Lynch v. Hutch- 
inson Produce Co., 211 N.W. 313, 169 
Minn. 329 (holding that ‘the mere 
fact that relator employed a man to 
assist him does not justify the con- 
tention that relator was an independ- 
ent contractor. He was not a con- 
tractor or builder who took jobs and 
supervised the work of the men he 
employed. He did the principal work 
himself, with the aid of a helper’). 


[a] Thus “the only fact, in the 
instant case, which has the slightest 
tendency to uphold the contention 
that petitioner was an independent 
contractor, is the hiring by him of 
the men who assisted in unloading the 
coal. In view of all of the other cir- 
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where he does not pay the assistants,+® or, merely, 
sometimes an aid on the question.® 
cept where the hiring is done at the request of the 
person for whom the work is being done,*? the fact 
that the worker hires, selects, or employs, or has the 
right. or authority to hire or employ, the help or as- 
sistants necessary for doing the work shows, or tends 
to show, that he is an independent contractor,'* be- 
ing strongly indicative of that relation,’® although 
that fact standing alone is insufficient to create the 
relation;2° and, conversely, the absence of such hir- 
ing by, or authority in, the worker shows, or tends to 
show, that he is an employee,?! although one may 


be an independent contractor even 


cumstances of his employment, the 
conclusion of the commission that 
this incident affected his status as an 
employee is unwarranted either by 
reason or law. The reasonable infer- 
ence is that in that respect he acted 
as agent of his employer.” Murray’s 
Case, 154 A. 352, 353, 180 Me. 181, 75 
A.L.R. 720. 


15. Paterson v. Lockhart, 42 Sc. 
MAReD (50, CO. 


“Though he had the right to em- 
ploy assistants that did not prevent 
his being a servant himself. It is 
quite in accordance with custom for a 
superior workman to choose his own 
assistants. An engineer’ may choose 
his own fireman or a mason his hod- 
man. But that does not prevent their 
being servants paid by a common em- 
ployer.” Paterson v. Lockhart, supra. 


Payment see infra text and notes 
37-39. : 


16. Brower v. W. H. Isgrigg & Son, 
185 N.W. 664, 216 Mich. 365. 


17. Jensen v. Industrial Accident 
Commission of California, 207 P. 1019, 
57 Cal.App. 680. 


18. Cal.—Peters v. California 
Building-Loan Ass’n, 2 P.(2d) 439, 116 
Cal.App. 143. \ 


Colo.—Industrial Commission  v. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Conn.—Thompson v. Twiss, 97 A. 
328, 90 Conn. 444, L.R.A.1916E 506. 


Til.—Lutheran Hospital v. Indus- 
trial Commission, 174 N.E. 381, 342 
Tll. 325; Besse v. Industrial Commis- 
sion, 168 N.E. 368,.336 Lll. 283; Mere- 
dosia Levee Dist. v. Industrial Com- 
woigston of Illinois, 120 N.E. 516, 285 
Ill. 68. 


Ind.—Lazarus v. Scherer, 174 N.E. 
293, 295, 92 Ind.App. 90 [cit C.J.]; 
Mobley v. J. S. Rogers Co., 119 N.E. 
477, 68 Ind.App. 308. 


Iowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847. 


Ky.—wWright v. Wilkins, 300 S.W. 
342, 222 Ky. 144; Diamond Block Coal 
Co. v. Sparks, 272 S.W. 31, 209 Ky. 73. 


La.—Clements v. Luby Oil Co., 129 
So. 526, 170 La. 910 [setting aside 125 
So. 510, 14 La.App. 182]; Johnson v. 
Vincennes Bridge Co., 118 So. 820, 167 
La. 107 [aff 119 So. 539, 9 La.App. 
173]; Ryland v. Harve M. Wheeler 
Lumber Co., 84 So. 55, 146 La. 787; 
Clark v. Tall Timber Lumber Co., 
73 So. 239, 140 La. 380; Myers v. New- 
port Co., 135 So. 767, 17 La.App. 227; 
Morgan v. Nelms, 5 La.App. 414. 


Ma.—Barnes v. Thomas A. Myers & 
Co., 161 A. 279, 163 Md. 206. 


Mich.—McCormick v. Sears, Roe- 
buck & Co., 236 S.W. 785, 254 Mich. 
221; Hanisko v. Fitzpatrick Bros., 206 


‘Industrial Commission, 
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In general, ex- 


though the, con- 


N.W. 322, 823, 232 Mich. 593 [quot 
Cyc]; Donithan v. Michigan Iron & 
Chemical Co., 199 N.W. 607, 227 Mich. 
609; Conrad v. Cummer-Diggins Co., 
195 N.W. 53, 224 Mich. 414; Carleton 
v. Foundry & Machine Co., 165 N.W. 
816, 199 Mich. 148, 19 A.L.R. 1141. 


Neb.—Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


N.J.—Kappertz v. The Jerseyman, 
121 A, 718, 98 N,J.Law 836. 


N.Y.—Lichtenager v. Silverman, 254 
N.Y.S. 392, 234 App.Div. 127 [aff 184 
N.E. 138, 260 N.Y. 667]; Roach v. 
Hibbard & Gifford, 184 N.Y.S. 418, 193 
App.Div. 554. 


Ohio.—Industrial Commission of 
Ohio v. Laird, 186 N.E. 718, 126 Ohio 
St. 617; Industrial Commission of 
Ohio v. McAdow, 184.N.E. 759, 126 
Ohio St. 198; Industrial Commission 
of Ohio y. Henderson, 182 N.E. 603, 
43 Ohio App. 20. 


Okl.—Western Paving Co. v. State 
284 P. 304, 
141 Okl. 140. 


Or.—Anderson. v. State Industrial 
Ape Commission, 215 P. 582, 107 
rr 5 


Pa.—Simonton .v. Morton, 119 A. 
732, 275. Pa. 562;. Phipps v. Greens- 
O50 Gas Co., 167 A. 461, 109 Pa.Super. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


Tenn.—Phillips v. Tennessee Hast- 
man Corporation, 26. S.W.(2d) 1051, 
160 Tenn, 538. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn.App.) 24 S.W.(2d) 7 
{rev (Civ.App.) 16 S.W.(2d) 950]; 
Shannon v. Western Indemnity Co., 
(Commn.App:) 257 S.W. 522 [aff (Civ. 
App.) 242 S.W. 774]. 


“An independent contractor is al- 
ways free to select his own help or 
employees.” Western Paving Co. v. 
State Industrial Commission, 284 P. 
304, 305, 141 Okl. 140. 


[a]. Engagement of partner by a 
pieceworker cutting logs at a stated 
sum per log, to work with him, is an 
indication of an independent contrac- 
torship. Begovac v. Northwestern 
Cooperage & Lumber Co., 250 N.W. 
292, 264 Mich. 508. 


19. Lazarus vy. Scherer, 174 N.E. 
293, 92 Ind.App. 90. 


20. Lazarus v. Scherer, supra. See 
McDermott’s Case, (Mass.) 186 N.E. 
231, 233 (where the court said: “It 
has been held that one may be a serv- 
ant though he furnishes the labor of 
others whom he hires’). 


21. Colo.—Industrial Commission 
of Colorado v. Bonfils, 241 P. 735, 78 
Colo. 306; Industrial Commission v. 
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tractee furnishes assistants,?? so long as they have 
no right to interfere in the means or manner of do- 
ing the work,? and particularly where the help giv- 
en is trivial.24 Likewise, the absence of a right in 
the party for whom the work is being done to hire the 
worker’s assistants tends to show that the worker is 
an independent contractor.?° The furnishing or em- 
ployment of workmen, as a test of the relation, has 
been said to relate back to control over the work.”® 


Control, direction, or supervision. The fact that 
the worker has the right to control, direct, or super- 
vise the activities of his assistants is an indication 
that he is an. independent contractor,*? as is, con- 


Hammond, 236 P. 1606, 77 Colo. 414. 


La.—Dick v. Grével Logging Co., 
95 ‘So. 99, 152, dua. 993. 


Mich.—Warner v. Fullerton-Powell 
Hardwood Lumber Co., 204 N.W. 107, 
231 Mich. 328. 


Okl.—Western Paving Co. v. State 
Industrial Commission, 284 P. 304, 141 
Okl. 140. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315; Dunlap vy. Paradise Camp, 
101 Pa.Super. 339. 


R.L—Henry y. Mondillo, 142 A. 230, 
49 RI. 261. 


Tex.—Lumbermen’s Reciprocal 
Ass’n v. Wells, (Civ-App.) 297 S/W. 
884 [set aside on other grounds (Civ. 
App.) 1 S.W.(2d). 945 (rev (Commn. 
App.) 6 S.W.(2d) 346) ]. 


B.C.—McAllister v. Bell Lumber 
ST 45 B.C. 30, [19382] 1 Dom.L. 


22. Battey v. Osborne, 115 A. 83, 
96 Conn. 633; North . Chesapeake 
Beach Land & Improvement Co. v. 
Cochran, 144 A. 505, 156 Md. 524; Gal- 
lagher’s Case, 134 N.B. 344, 240 Mass. 
455; Beach v. Velzy, 143 N.E. 805, 238 
N.Y. 100; Litts v. Risley Lumber Co., 
deo 730, 204. Neva -alen 9 PACT: 


23. Battey v. Osborne, 115 A. 83, 
96 Conn. 633; Litts v. Risley Lumber 
Co., 120 N.E. 780, 224.N.Y. 321, 19: A. 
eRe 4%. 


24. Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100. : 


25. Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318; Ander- 
son v. State Industrial Accident Com- 
mission, 215 P. 582, 107 Or. 304. 


26. Myers v. Newport Co., 135 So. 
767, 17 La.App. 227; Industrial Com- 
mission of Ohio v. Laird, 186 N.E. 718, 
126 OhioSt. 617. 


wa generally see supra §§ 184— 


27. Colo.—Industrial Commission 
v. Hammond, 236 P. 1006, 77 Colo. 414. 


Conn.—Thompson v. Twiss, 97 A. 
328, 90 Conn. 444, L.R.A.1916E 506. 


I1].—Lutheran Hospital v. Industri- 
al Commission, 174 N.E. 381, 342 Ill. 
325; Besse v. Industrial Commission, 
168 N.E. 368, 336 Ill. 283. 


Iowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847. 


Ky.—Wright v. Wilkins, 300 S.W. 
342, 222 Ky. 144; Diamond Block Coal 
Co. v. Sparks, 272 S.W. 31, 209 Ky. 73. 


La.—Clements v. Luby Oil Co., 129 
So. 526, 170 La. 910 [setting aside 
125 So. 510, 14 La.App. 182]; Clark v. 
Tall_ Timber Lumber Co., 73 So. 239, 
140 La. 380. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 195-196] 


versely, the absence of such right in the party for 
The worker’s control of his 
assistants has been required to be absolute, to make 
him an independent contractor,?® although there is 
authority to the contrary;°° likewise, full power to 


whom he is working.”$ 


control has been required.*? 
Discharge. 


Payment. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


“Ma. —Barnes v. Thomas A. Myers & 
Co., 161 A. 279, 168 Md. 206. 


Mich.—McCormick vy. Sears, Roe- 
buck & Co., 236 S.W. 785, 254 Mich. 
221; Hanisko v. Fitzpatrick Bros., 206 
N.W. 322, 323, 232 Mich. 593 [quot 
Cyc]; Conrad v. Cummer-Diggins Co., 
195 N.W. 53, 224 Mich. 414. 


Neb.—Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


Ohio.—Industrial Commission. of 
Ohio v. Laird, 186 N.E. 718, 126 Ohio 
St. 617; Industrial Commission of 
Ohio v. Henderson, 182 N.B. 603, 43 
Ohio App. 20. 

Or. : 
Accident Commission, 215 P. 582, 107 
Or. 304. 


Pa.—Simonton v. Morton, 
132, 275 Pa. 562. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 


28. Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


29. Henry v. Mondillo, 142 A. 230, 
49 RI. 261. 


30. North Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 A. 
505, 156 Md. 524. 


{a] Reason for rule.—(1) “The 
reservation of some supervisory pow- 
er over the work, while inconsistent 
with the word ‘absolute,’ is not neces- 
sarily inconsistent with the independ- 
ence of the contractor.” North Ches- 
apeake Beach Land & Improvement 
Co. v. Cochran, 
Md. 524. (2) Retention of superviso- 
ry power see supra § 187 


31. Simonton v. Morton, 119 A. 732, 
275 Pa. 562. 


32. Industrial Commission Vv. 
Hammond, 236 P. 1006, 77 Colo. 414. 


33. Flaharty v. Trout, 138 A. 863, 
290 Pa. 315. 


34. La.—Clements v. Luby Oil Co., 
129 So. 526, 170 La. 910 [setting aside 
125 So. 510, 14 La.App, 182]; Ryland 
v. Harve M. Wheeler Lumber Co., 84 
So. 55, 146 La. 787; Clark v. Tall Tim- 
ber Lumber Co., 73 So. 239, 140 La. 
380. 


Mich.—Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389; McCormick v. 
Sears, Roebuck & Co., 236 S.W. 785, 
254 Mich. 221; Hanisko v. Fitzpatrick 
Bros., 206 N.W. 322, 232 Mich. 593; 


‘ 


119 2A; 


Whether the person doing the work or 
the party for whom it is done has the right to dis- 
charge assistants has been called a more or less con- 
trolling factor’? and an important element?® in de- 
termining the relationship, and other authority cites 
such discharge by, or right to discharge in, the work- 
er among indications of his independent contractor- 
ship,?* and his lack of such right among indications 
that he is an employee;*® likewise, the absence of a 
right in the party for whom the work is being done 
to discharge the worker’s assistants tends to show 
that the worker is an independent contractor.?® 


The fact that the worker pays his as- 


144 A.-505, 508, 156 
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trivial.42 


Carleton v. Foundry & Machine Co., 
a 816, 199 Mich. 148, 19 A.L.R. 


Neb.—Potter v. Scotts Bluff Coun- 
ty, 199 N.W. 507, 112 Neb. 318. 


Ohio.—Industrial Commission of 
Ohio v. Henderson, 182 N:E. 603, 43 
Ohio St. 20. 


Or.—Anderson v. State Industrial 
Accident Commission, 215 P. 582,.107 
Or. 304. 


Pa.—Phipps v. Greensboro Gas Co., 
167 A, 461, 109 Pa.Super. 382. 


35. Flaharty v. Trout, 138 A. 863, 
290 Pa. 315. 


36. Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318; Anderson 
v. State Industrial Accident Commis- 
sion, 215 P. 582, 107 Or. 304, 


37. La.—Clements v. Luby Oil 
Co., 129 So. 526, 170 La. 910 [setting 
aside 125 So. 510, 14 La.App. 182]. 


Md.—Barnes v. Thomas A. Myers & 
Co., 161 A. 279, 163 Md. 206. 


Mich.—McCormick v. Sears, Roe- 
buck & Co., 236 N.W. 785, 254 Mich. 
221; Carleton v. Foundry & Machine 
Co., 165 N.W. 816, 199 Mich. 148, 19 
A.L.R. 1141. 


Neb.—Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


N.Y.—Lichtenager v. Silverman, 
254 N.Y.S. 392, 234 App.Div. 127 {aff 
184 N.E. 138, 260 N.Y. 667]: Hurst 
v. Fehr & Sons, 233 N.Y.S. 393, 225 
App.Div. 436; Roach vy. Hibbard & 
Catord, 184 N.Y.S. 418, 193 App.Div. 


Ohio.—Industrial Commission of 
Ohio v. Laird, 186 N.E. 718, 126 Ohio 
St. 617. 

Pa.—Simonton y. Morton, 
732, 275 Pa. 562, 


38. Ky.—Diamond Block Coal Co. 
v. Sparks, 272\S.W. 31, 209 Ky. 78. 


Neb.—Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


Ohio.—Industrial Commission of 
Ohio v. Henderson, 182 N.E. 603, 43 
Ohio App. 20. 


Or.—Anderson v. State Industrial 
rer Commission, 215 P. 582, 107 
r. 304. 


Pa.—Phipps v. Greensboro Gas Co., 
167 A. 461, 109 Pa.Super. 382. 


39. Gailey v. State Workmen’s Ins, 
Fund, 133 A. 498, 286 Pa.-$11. 


40. Battey v. Osborne, 115 A. 83, 
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[§ 196] (6) Furnishing Equipment.*? 
mining whether the worker is an employee or an in- 
dependent contractor, the question as to which par- 
ty furnishes the equipment, 
tools is commonly held a factor to be considered,*® al- 
though the fact that the worker provides such arti- 
cles has been held to be of no significance** or im- 
portance,*® not of particular importance,*® merely 
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sistants,*? and his right to fix the amount of their 
pay,®® are indications that he is an independent con- 
tractor; but a worker is not made an independent 
contractor, rather than an employee, by the mere 
fact that out of his compensation he pays others.?® 


Assistance by employer. 
for whom the work is being done assists therein does 
not affect the status of the worker as an independent 
contractor,*® particularly where the assistance is 


The fact that the person 


In deter-~ 


instrumentalities, or 


96 Conn. 633; Beach v. Velzy, 143 N. 
BE. 805, 238 N.Y. 100. 


41. Beach v. Velzy, supra. 


42. Generally see supra § 171; and 
Master and Servant § 1524. 


43. Colo.—Industrial Commission 
ypeommond: 236 P. 1006, 77 Colo. 


Il].—Meredosia Levee Dist. v. 
dustrial Commission of Illinois, 
N.E. 516, 285 Ill. 68. 


Iowa.—In re Amond’s Estate, 210 N. 
W. 923, 203 Iowa 306. 


Ohio.—Industrial Commission of 
Se Laird, 186 N.E. 718, 126 Ohio 


Wis.—Badger Furniture Co. v. In- 
dustrial Commission, 227 N.W. 288, 
200 Wis. 127. 


And see cases infra this section. 


But see McConnell v. Galbraith, 7 
B.W.C.C. 968, 970 (holding, with ref- 
erence to a rabbit trapper, adjudicat- 
ed an independent contractor, who 
had been allowed the use of a cottage, 
that “the fact of supplying a cottage 
does not affect the matter one way or 
another. It could not possibly per 
se prevent the contract being one with 
an independent contractor’’). 


[a] As indicating control.—‘‘The 
use of tools . . [is an element | 
which enters] into consideration in 
arriving at the amount of supervi- 
sion or control that is retained.’’ My- 
ers _v. Newport Co., 185 So. 767, 769, 
17 La.App. 227. 


44. Rouse v. Town of Bird Island, 
ZILIEN Wiese lo ta Minn. 367.. See Ais— 
enberg v. C. F. Adams Co., 111 A. 591, 
592, 95 Gouin) “419 (holding that “the 
use of the . [employee’s] wagon 
in the sales of the goods: was an in- 
consequential detail of the business’). 


{a] MNlustrations*—(1) Shovel. 
Rouse v. Town of Bird Island, 211 N. 
W. 327, 169 Minn. 367. (2) Team and 
wagon. Rouse v. Town of Bird Is- 
land, supra. 


45. Nesseth v. Skelly Oil Co., 223 
N.W. 608; 176 Minn. 373. 


In- 
120 


[a] Illustration.—Truck. Nesseth 
v. Skelly Oil Co., 223 N.W. 608, 176 
Minn, 373. ; 


46. Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 43; Lynn v. 
Hutchinson Produce Co., O11 N.W. 
313, 169 Minn, 329. 


[a] Iustrations.—(1) Well-drill- 
ing machine. Lynch v. Hutchinson 
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evidentiary,*? with probative value according to oth- 
er clements,*® to throw but little light on the ques- 
tion,*® and not determinative of the question.*® The 
fact that the party for whom the work is being done 
furnishes the tools or equipment has been held to in- 
dicate an arrrangement for service only,°? especial- 
ly if they are of substantial value ;°? but other au- 
thority holds that that fact does not change the sta- 
tus of an independent contractor to that of an em- 


Produce Co., 211 N.W. 313, 169 Minn. 
Ob 29e (2) Window washer’s equip- 
ment. Carter v. W. J. Dyer & Bro., 
243 N.W. 4386, 186 Minn. 43. 


47. Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 3 S.W.(2d) 414 
[aff (Civ.App.) 271 S.W., 929]. 


48. Maryland Casualty Co. v. Kent, 
supra. ns 


49. Bristol & Gale Co. v. Industrial 
Commission, 126 N.E. 599, 292 Ill. 16. 


50. Peters v. California Building- 
oa Ass’n, 2 P.(2d) 439, 116 Cal.App. 
143. 


{a] Dlustration.—Automobile. Pe- 
ters v. California Building-Loan 
Ass’n, 2 P.(2d) 439, 116 Cal.App. 143. 


51. Ind.—Indiana Window Glass 
Co. v. Mauck, 128 N.E. 451, 75 Ind. 
App. 642. 


Iowa.—Mallinger v. Webster City 
Oil Co., 2284 N.W. 254, 211 Iowa 847. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75'A.L.R. 720. 


R.I.—Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


B.C.—McAllister v. Bell Lumber 
GCo., Litd., 45 B.C... 30, [1932] L£1Dom. 
L.R. 802. 


See Cinofsky v. Industrial Commis- 
sion, 125 N.E. 286, 287, 290 Ill. 521 
(where the court said, of workers ad- 
judicated employees, “It is conceded 
that they did not furnish their own 
tools’’). 


{a] Milustrations—(1) Coal _un- 
loader’s tools. Indiana Window Glass 
Co. v. Mauck, 128 N.E. 451, 75 Ind.App. 
642; Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. (2) Log cut- 
ter’s tools. Kelley’s Dependents v. 
gAoonac Lumber Co., 113 A. 818, 95 Vt. 


52. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847, 


53. Johnson v. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]; Jacobson v. 
Weidman Lumber Co., 224 N.W. 355, 
246 Mich. 189; Landberg v. State In- 
dustrial Accident Commission, 215 
P. 594, 107 Or. 498. 


fa] Ziustrations.—(1) Equipment 
for unloading steel from acar. John- 
son v. Vincennes Bridge Co., 118 So. 
820, 167 La. 107 [aff 119 So. 539, 9 
La.App. 173]. «2) Tools and team 
for clearing and grading logging rail- 
way bed. Jacobson v. Weidman Lum- 
ber Co., 224 N.W. 355, 246 Mich. 189. 
(3) Tools for crushing rock. Land- 
berg v. State Industrial Accident 
Commission, 215 P. 594, 107 Or. 498. 


on Morgan v. Nelms, 5 La.App. 
414. 

55. Texas Employers’ Ins. Ass’n v. 
Owen, (Tex.Commn.App.) 298 S.W. 


542 [rev (Civ.App.) 291 S.W. 940]. 


{a] Mlustration.—Truck. Texas 
Employers’ Ins. Ass’n v. Owen, (Tex. 


1 N.W. 606, 124 Neb. 197; 
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App.) 291 S.W. 940]. 


56. Morgan v. Nelms, 5 La.App. 
414, 416 (holding further that “when 
advanced in support of the defense in 
an action under the employers’ lia- 
bility ‘statute . .,. [it has] little 
weight in determining the nature of 
the work undertaken and its relation 
to the parties’); Maryland Casualty 
Co. v. Kent, (Tex.Commn.App.) 3_S. 
W.(2d) 414 [aff (Civ.App.) 271 S.W. 
929). 

[a] Iustration.—Team and wag- 
on. Morgan v. Nelms, 5 La.App. 414. 

57. Ga.—Employers’ Liability As- 
sur. Corporation vy. Montgomery, 165 
S.E. 903, 45 Ga.App. 634. 

La.—Burt vy. DBavis-Wood Lumber 
Co., 102 So. 87, 157 La. 111. 

Minn.—Anderson v. Coca Cola Bot- 
tling, Co,,. 251 N.W... 3. 


Neb.—Standish v. Larsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 


197; Cole v. Minnick, 244 N.W. 785, 
123 Neb. 871; Showers v. Lund, 242 
N.W. 258, 123 Neb. 56; Claus v. De 


Vere, 235 N.W. 450, 120 Neb. 812. 


N.J.—Brown vy. Paterson. Central 
wopege Ass’n, 189 A. 432, 5 N.J.Misc. 
035. 


[a] Tlustrations.—(1) Automo- 
bile. Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634. (2) Machinist 
and welder’s tools. Cole v. Minnick, 
244 N.W. 785, 123 Neb. 871. (3) 
Truck. Anderson v. Coca Cola Bot- 
tling Co., (Minn.) 251,N.W. 3; Stand- 
ish v. Larsen-Merryweather Co., 245 
Showers v. 
Lund, 242 N.W. 258,.123° Neb. 56; 
Brown vy. Paterson Central Market, 
139 A. 432, 5 N.J.Misc. 1035. (4) Wag- 
on and team. Burt v. Davis-Wood 
Lumber Co., 102 So. 87, 157 La. 111. 


58. Cal.—Press Pub. Co. v. Indus- 
trial Commission, 210 P. 820, 190 Cal. 
114; Eng-Skell Co. v. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 186 P. 163, 44 Cal.App. 210. 


Ga.—Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634. 


La.—Burt v. Davis-Wood Lumber 
102 So. 87, 157 La. 111; Moritz 
v. K.’ Ce Si Drug. Co:;, *CApp:)’ 149. So. 
244: Powell v. Spencer Bros., 5 La. 
App. 218. See Lee v. Mark H. Brown 
Lumber Co.,, 131 So. 697, 699, 15 La. 
App. 294 (holding that ‘while it is 
true that one who is engaged in the 
trucking or hauling business is re- 
garded as an independent contractor, 
when he is doing work with his own 
equipment in carrying on his busi- 
ness, the mere fact that an owner of 
a truck with others owning trucks is 
engaged in doing work which is nec- 
essary to be done in conducting a 
hazardous business does not indicate 
that they are independent contractors, 
but where they are employed by the 
owner of hazardous business, they 
are, we think, employees”). 


Mass.—Manley’s Case, 182 N.E. 486, 
280 Mass. 331. 


[§ 196 


ployee.*? The fact that the worker supplies or fur- 
nishes equipment or tools, although in some eases it 
is entitled to great weight,*4 is not controlling®® or 
conelusive®® as showing that he is an independent 
contractor, does not make him an independent con- 
tractor,>? and has been held not to affect or alter his 
relation or status as an employee;°* but it has been 
cited among other circumstances as indicating inde- 
pendent contractorship,®*® as being an important ele- 


Mo.—Rischer v. Stephens College of 
Columbia, (App.) 47 S.W.(2d) 1101. 


N.Y.—In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175 App.Div. 957]. 


Tex.—Southern*Surety Co. of New 
core v. Scheel, (Civ.App.) 49 S.W.(2d) 


[a] Wustrations.—(1) Automobile. 
Employers’ Liability Assur. Corpora- 
tion v. Montgomery, 165 S.E. 903, 45 
Ga.App. 634; Manley’s Case, 182 N.E. 
486, 280 Mass. 331. Fischer v. Ste- 
phens College of Columbia, (App.) 47 


S.W. (2d) 1101. (2) Motorcycle. 
Press Pub. Co. v. Industrial Acc. Com- 
mission, 210 P. 820, 190 Cal. 114; 


Moritz vy. K. C. S. Drug Co., (La.App.) 
149 So. 244. (3) Truck.  Eng.-Skell 
Co. v. Industrial Accident Commission 
of State of California, 186 P. 163, 44 
Cal.App. 210; Powell v. Spencer Bros., 
5 La.App. 218; Southern Surety Co. 
of New York v. Scheel, (Tex.Civ.App.) 
49 S.W.(2d) 937. (4) Wagon and 
team. Burt v. Davis-Wood Lumber 
Co:, 102 (So: 287s 15%" Lassa: 


59. Cal.—Pryor v. Industrial Acci- 
dent Commission, 198 P. 1045, 186 Cal. 
169; Flickenger v. Industrial Accident 
Commission, 184 P. 851, 181 Cal. 425, 
8 A.L.R. 468. 


Ga.—Maryland Casualty Co. v. Rad- 
ney, 139 S.E. 832, 37 Ga.App. 286; 


Ind.—Mobley v. J, S. Rogers Co., 
119 N.E. 477, 68 Ind.App. 308. 


lowa.—Arthur v. Marble Rock Con- 
sol. School Dist., 228 N.W. 70, 209 Io- 
wa 280, 66 A.L.R. 718. “uv 


La.—Ryland v. Harve M. Wheeler 
Lumber Co., 84 So. 55, 146 La. 787; 
Clark v. Tall Timber Lumber Co., 73 
So. 239, 140 La. 380; Myers v. New- 
port Co., 135 So. 767,17 La.App. 227; 
Morgan v. Nelms, 5 La.App. 414. 


Mass.—Winslow’s Case, 122 
561, 232 Mass. 458. 


Mich.—Begovac v. Northwestern 
Cooperage & Lumber Co., 250-N.W. 
292, 264 Mich. 508; Slessor v. Board 
of Education of City of Kalamazoo, 
240 N.W. 13, 256 Mich. 389; Kimberg 
v. Murray, 207 N.W. 880, 233 Mich. 
543; Donithan y. Michigan Iron & 
Chemical Co., 199 N.W. 607, 227 Mich. 
609; Gross v. Michigan Iron & Chem- 
ical Co., 189 N.W. 4, 219 Mich. 200; 
Odle v. Charcoal Iron Co. of America, 
187 N.W. 2438, 217 Mich. 469. , 


Neb.—Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


N.Y.—Hurst v. Fehr & Sons, 233 N. 
Y.S. 393, 225 App.Div. 436; Roach v. 
Hibbard & Gifford, 184 N.Y.S. 418, 198 
App.Div. 554; Prince v. Schwartz, 180 
N.Y.S. 703, 190 App.Div. 820. 


Okl—Evans vi’ State Industrial 
te an 18 P.(2d) 885, 161 Ok. 


Tex.—Southern Surety Co. v. Shoe- 
make, (Commn.App.) 24 S.W.(2d) 7 
[rev.. (Civ-App.) 16 S.W.(2d) 950); 
Shannon vy. Western Indemnity Co., 
(Commn.App.) 257 S.W. 522 [aff (Civ. 
App.) 242 S.W..774]. Compare Atna 


N.E. 


Commn.App.) 298 S.W. 542. [rev (Civ. 
re Se SEES See ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 196-198] 


ment,®° and, when combined with the facts that he 
is to furnish materials and has the right to furnish 
all the labor, has been held conclusive to that effect.°* 
The fact that the work does not involve the furnish- 
ing of shop facilities by the one doing it has been 
cited among indications that he is an employee.®? 


[§ 197] (7) Furnishing Materials and Supplies.®* 
The fact that the worker furnishes, or is to furnish, 
materials or supplies, while it has been said to afford 
little light on the question of his dependence,®* has 
been named as a factor indicating independent con- 
tractorship,®® as being an important element,°® and, 
when combined with the facts that he is to fur- 
nish appliances and has the right to furnish all the 
labor, has been held conclusive to that effect ;®7 and, 
conversely, the fact that he does not do so, but the 


Life Ins. Co. v. Culvahouse, (Tex.Civ. 
App.) 10 S.W.(2d) 803, 806 (where the 
court said: “The tools furnished by 
the crew constituted a_ relatively 
small part of the appliances used. 
We do not think the evidence raises 
the ynanne of independent contrac- 
tor’). 


Wis.—Henry Haertel Service v. In- 
dustrial Commission, 248 N.W. 430, 
211 Wis. 455; Badger Furniture Co. 
v. Industrial Commission, 227 N.W. 
288, 200 Wis. 127. 


{a] MDlustrations.—(1) Automobile. 
Henry Haertel Service v. Industrial 
Commission, 248 N.W. 430, 211 Wis. 
455; Badger Furniture Co. v. Indus- 
trial Commission, 227 N.W. 288, 200 
Wis. 127. (2) Floor surfacing ma- 
chine. Shannon vy. Western Indemni- 
ty Co., (Tex.Commn.App.) 257 S.W. 
522 [aff (Civ.App.) .242° S.W. 774]. 
(3) Horse and harness. Odle v. Char- 
coal Iron Co. of America, 187 N.W. 
248, 217 Mich. 469. (4) Lather’s tools. 
Hurst v. Fehr & Sons, 233 N.Y.S. 393, 
225 App.Div. 436. (5) Log cutter’s 
tocis. Begovac  v. Northwestern 
Ccoperage & Lumber Co., 250 N.W. 
292, 264 Mich. 508. (6) Motorcycle. 
Evans v. State Industrial Commission, 
18 P.(2d) 885, 161 Okl. 288. (7) Paint 


rushes. Prince v. Schwartz, 180 N.Y. 
S. 768, 190 App.Div. 820. (8) School 
transportation vehicle. Arthur v. 


Marble Rock Consol. School Dist., 228 
N.W. 70, 209 Iowa 280, 66 A.L.R. 718. 
(9) Stonecutter’s tools and equip- 
ment. Mobley v, J. S. Rogers Co., 119 
S.E. 477, 68 Ind.App. 308. (10) Team. 
Ryland vy. Harve M. Wheeler Lumber 
Co.. 84 So. 55, 146 La. 787; Winslow’s 
Case, 122 N.E. 561, 232 Mass. 458; 
Roach v. Hubbard & Gifford, 184 N.Y. 
S. 418, 193 App.Div. 554. (11) Tools 
of installer of gymnasium equipment. 
Slessor v. Board of Education of City 
of Kalamazoo, 240 N.W. 13, 256 Mich. 
389. (12) Truck. 'Flickenger v. In- 
dustrial Accident Commission, 184 P. 
851, 181 Cal. 425, 8 A.L.R. 468; Mary- 
Jand Casualty Co. v. Radney, 139 S.E. 
832, 37 Ga.App. 286; Southern Surety 
Co. v. Shoemake, (Tex.Commn.App.) 
24 §.W.(2d) 7 [rev (Civ.App.) 16 S.W. 
(2d) 950]. (13) Well-boring appli- 
ances. Pryor v. Industrial Acc. Com- 
mission, 198 P. 1045, 186 Cal. 169. 
(14) Woodcutter’s tools or equipment. 
Kimberg v. Murray, 207 N.W. 880, 233 
Mich. 543; Donithan v. Michigan Iron 
& Chemical Co., 199 N.W. 607, 227 
Mich. 609; Gross v. Michigan Iron & 
ice Co., 189 N.W. 4, 219 Mich. 
00. 


60. Pryor v. Industrial Acc, Com- 
mission, 198 P. 1045, 186 Cal. 169; 
Shannon y. Western Indemnity Co., 
(Tex.Commn.App.) 257 S.W. 522 [aff 


7 


\ 
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(Civ.App.) 242 S.W. 774]. 


61. Shannon y. Western Indemnity 
Co., supra. 


Furnishing: 
Labor see supra § 195. 
Materials see infra § 197. 


62. Industrial Commission of Colo- 
ies v. Bonfils, 241 P. 735, 78 Colo. 


63. Generally see Master and Serv- 
ant § 1524. 


64. Bristol & Gale Co. v. Industrial 
Pommissio 126. N.B. 599,292 11. 
16. 


65. Iowa.—Mallinger vy. Webster 
vid Oil Co., 234 N.W. 254, 211 Iowa 
847. 


La.—Myers v. Newport Co., 135 So. 
767, 17 La.App.' 227; Heine v. Hill, 
Harris & Co., Inc., 2 La.App. 384, 391 
[quot Cyc]. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. F 


Mich.——Hanisko v. Fitzpatrick Bros., 
206 N.W. 322, 328, 232 Mich. 593 [quot 
Cyc]; Conrad v. Cummer v. Diggins 
Co., 195 N.W. 53, 224 Mich. 414. 


Ohio.—Industrial 
Ohio v. McAdow, 
Ohio St. 198. 


Tex.—Shannon v. Western Indem- 
nity Co., (Commn.App.) 257 S.W. 522 
[aff (Civ.App.) 242 S.W. 774]. 

Pia ers RATES weH v. Daniel, 9 W.C.C. 
66. Shannon v. Western Indemnity 


Co., (Tex.Commn.App.) 257 S.W. 522 
{aff (Civ.App.) 242 S.W. 774]. 


67. Shannon v. Western Indemnity 
Co., supra, 

Furnishing: 
Equipment see supra § 196. 
Labor see supra § 195. 


68. Colo.—Industrial Commission 
of Colorado v. Bonfils, 241 P. 735, 78 
Colo. 306. 


La.—Odom vy. Lutcher & Moore 
Lumber Co., 7 La.App. 458. 


Tex.—Lumbermen’s Reciprocal 
Ass’n v. Wells, (Civ.App.) 297 S.W. 
884 [set aside on other grounds (Civ. 
App.) 1 S.W.(2d) 945 (rev (Comman. 
App.) 6 S.W.(2d) 346)]. 


Eng.—McNally v. Fitzgerald, 7 B. 
W.C.C. 966. 


B.C.—McAllister v. Bell Lumber 
Sarl On 45 B.C. 30, [1932] 1 Dom.L. 


69. 


of 
126 


Commission 
184 N.E. 759, 


E. C. Klipstein & Sons Co. v. 


[71 C.J.] 469 


employer does, has been named as a factor showing 
him to be an employee,** although it has been said 
that the fact that the employer furnishes the mate- 
rial for the work does not affect the test of supervi- 
sion.®® Other authority, however, holds that the fact 
that the worker furnishes materials does not prevent 
his being an employee,?° and that one may be an in- 
dependent contractor even though the materials are 
furnished by the employer.’+ 


[§ 198] (8) Payment of Expenses.’? 
that the worker pays his own expenses, while it has 
been held not always determinative of the issue,’* 
is cited in some cases as an indication that he is an 
independent contractor ;*4 
authority, one may be an employee although paying 
one’s own expenses.*® 


The facet 


but, according to other 


State Compensation Commissioner, 
(W.Va.) 169 S.E. 169. 


70. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg dén 161 
N.Y.S. 1142, 175 App.Div. 957]; Lum- 
bermen’s Reciprocal Ass’n v. Welis, 
(Tex.Civ.App.) 297 S.W. 884 [set aside 
on other grounds (Civ.App.) I S.W. 
(2d) 945 (rev (Commn.App.) 6 S.W. 
re 346)]; Logue v. Pentland, [1930] 
r. 6. 


71. Connolly v. Industrial Acc. 
Commission of California, 160 P. 239, 
173 Cal. 405; Clements v. Luby Oil 
Co., 129 So. 526, 170 La. 910 [setting 
aside 125 So. 510, 14 La.App. 182]; 
Litts v. Risley Lumber Co., 120 N.E. 
30, 922te No Yo Sal, e to VAM thee: 
Lichtenager vy. Silverman, 254 N.Y.S. 
392, 234 App.Div. 127 [aff 184 N.E. 138, 
260 N.Y. 667]. 


[a]. Rule discussed.—‘The fact 
that defendant, by its contract, bound 
itself to furnish the material for the 
construction of the derrick, and fur- 
nished it, did not place the means by 
which the result was to be accom- 
plished, under the control of defend- 
ant, but Jeft the firm of Clements & 
Lester wholly free to execute the con- 
tract with the material furnished, ac- 
cording to their own methods. At 
best the fact that the contractor is to 
furnish the material and does so is 
only one of a number of circumstanc- 
es to be considered in determining 
whether he is an independent contrac- 
tor. Standing alone, as it does here, 
that fact throws very little light up- 
on_ the question, and is wholly insuf- 
ficient to destroy the independence of 
the contractor.” Clements v. Luby 
Oil Co., Inc., 129 So. 526, 527, 170 La. 
910 [setting aside 125 So. 510, 14 La. 
App. 182]. 


72. As test of relation of employer 
ioe employee generally see supra § 


73. Peters v. California Building- 
Dba Ass’n, 2 P.(2d) 439, 116 Cal. App. 


74 Pryor vy. Industrial Accident 
Commission, 198 P. 1045, 186 Cal. 167; 
Flickenger v. Industrial Accident 
Commission, 184 P. 851, 181 Cal. 425, 
§ A.L.R. 468; Maryland Casualty Co. 
v. Radney, 139 S.E. 832, 37 Ga.App. 
286; Simonton yv. Morton, 119 A. 732, 
a aoe ee Badger Furniture Co. v. 
ndustrial Commission, 227 N.W. 

200 Wis. 127. ba iodanne 


_ 75. Employers’ Liability Ass’n Cor- 
poration, Ltd. v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634; Fischer v. Ste- 
phens College of Columbia, (Mo.App.) 
47 S.W.(2d) 1101. 


470 [71 C.J.] 

[§ 199] (9) Duration and Quantity of Work.*® 
The time for which the worker is employed is held a 
test of the relationship,’* although not necessarily a 
controlling one;7* but other authority declares that 
the length of time of the employment is immaterial 
on the question.7® Thus employment not for any 
specified or definite time or period is characteristic 
of the services of an employee, rather than of an in- 
dependent contractor,*® although the length of time 
required to complete the contract or render the serv- 


ice is not necessarily a determining factor;*! and | 


reservation by the employer of the right to deter- 
mine how long the worker is to work tends to show 
that he is an employee.*? 


Arrangement for definite quantity of work is held 
characteristic of independent contractorship,** and 
the lack of such definiteness tends to show that the 
worker is an employee,®* at least where payment is 
by the unit of work.’® 


76. Cross references: 
Control as to: 
Quantity of labor as test of: 


Independent contractorship see 
supra § 186. 


Beletion generally see supra § 
6. 


81. 
467. 


231 Mich. 328. 
83. 
Time of work see supra § 186. 


Duration of employment as test of 
relation generally see supra § 168. 


Specified quantity of sales as test of 
relation generally see supra § 171. 


77. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847; Mur- 
ray’s Case, 154 A. 352, 130 Me. 181, 75 
A.L.R. 720. See Habrich v. Bent, 227 
N.W. 877, 878, 200 Wis. 248 (“the time 
of the employment’); Badger Furni- 
ture Co. v. Industrial Commission, 227 
N.W. 288, 289, 200 Wis. 127 (“the time 
of employment’). 


78. Mallinger v. Webster City Oil 
Co., 284 N.W. 254, 211 Iowa 847; Mur- 
ray’s Case, 154 A. 352, 130 Me. 181, 75 
A.L.R. 720. 

79. Van Watermeullen v. Industri- 


on Commission, 174 N.E. 846, 343 II]. 


or number of 
Warner ov. 


Mich, 328. 
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Lumber :Co., 113 A. 818, 95 Vt. 50. 


Nestle’s Food Co. v. Industrial 
Commission, 237 N.W. 117, 205 Wis. 
wy € Seo x 


82. Warner  v. 
Hardwood Lumber Co., 204 N.W. 107, 


Warner _ v. 
Hardwood Lumber Co., supra. 


{a] Tilustration.—‘“‘Definite amount 
logs to be hauled.” 
Fullerton-Powell 
wood Lumber Co., 204 N.W. 107, 231 


84. Cal.—Helmuth . v. 
Accident Commission of California, 
210 P. 428, 59 Cal.App. 160. 
Parsons y. Industrial Accident Com- 
mission, 173 P. 585, 586, 178 Cal. 394 
(holding that “the fact that the con- 
tract was indefinite in specifying the 
number of cords to be cut... . 
made the engagement none the less an 
independent contract’). 


Colo.—Industrial 
Coloratie v. Bontils, 241 P. 735, 78 Colo. 


Conn.—Thompson v. Twiss, 
328, 90 Conn. 444, L.R.A.1916E 506. 


Ind.—Muncie Foundry & Machine 


[§§ 199-201 


[§ 200] (10) Place of Work.8* The place of the 
work has been broadly said to be a matter to be con- 
sidered in determining the status of the worker as. 
independent contractor or employee.** The fact that 
the place of work is wholly away from the place 
where the employer is,’’ or is far from him,*® has 
been held a circumstance showing that the worker is 
an independent contractor; but, under other author- 
ity, one may be an employee even though far away 
from the employer,®® the fact of such distance not 
being of controlling importance,*! at least where the 
employee is where his duties reasonably require him 
to be,®? and the fact that the employer is not physi- 
cally present to direct the employee is immaterial 
where his duties are fixed and determined in advance 
by the contract.?* ma 


[§ 201] (11) Performance of Services for Other 
Employers.®* The fact that the worker does not de- 
vote his entire time to the service of the party claim- 


not conclusive’=._..',. “since! _J'*. 
{it does] not exclude the employer’s 
right to control or to terminate the 
employment at will’’). 


[a] Dlustrations.—(1) Amount of 
work to be done in hauling logs. Tut- 
tle v. Embury-Martin Lumber Co., 158 
N.W. 875, 192 Mich. 385, Ann.Cas. 
1918C 664. (2) Mining a “definite 
number of cars or tons of coal.” Mc- 
Kinstry v. Guy Coal Co., 225 P. 743, 
116 Kan. 192, 38 A.L.R. 837. (3) Num- 
ber of cars of coke to be unloaded. 
Muncie Foundry & Machine Co. v. 
Thompson, 123 N.E. 196, 70 Ind.App. 
157. (4) Number of holes to be blast- 
ed on a farm. Helmuth v. Industrial 
Accident Commissien of California, 
210 P. 428, 59 Cal.-App. 160. (5) Num- 
ber of loads of gravel to be hauled. 
Standish v. Larsen-Merryweather Co., 
245 N.W. 607, 124 Neb. 197. (6) Quan- 
tity of gravel to be hauled and spread. 
Standish y. Larsen-Merryweather Co., 
supra. (7) Quantity of logs to be cut. 
Kelley’s Dependents v. Hoosac Lum- 
ber Co., 113. A. 818, 95 Vt. 50. (8) 
Quantity of pipe to be hauled. Her- 
ron v. Coolsaet Bros., 198 N.W. 134, 
158 Minn. 522. (9) “Specific quantity 
of drilling.’’ Beaulieu v. Picard, 42 
Que.S.C. 455, 7 Dom.L.R. 2.. (10) “Spe- 
cific quantity of gravel to haul.” 


Fullerton-Powell 


Fullerton-Powell 


Hard- 


Industrial 


Contra 


Commission of 


97 A. 


s0. Colo.—Industrial| Commission 
of Colorado v. Bonfils, 241 P. 735, 78 
Colo, 306. 


Ind.—Muncie Foundry & Machine 
Co. v. Thompson, 123 N.E. 196, 70 Ind. 
App. 157. 


Kan.—McKinstry v. Guy Coal Co., 
a P. 743, 116 Kan, 192, 38 A.L.R. 


Me.—Mitchell’s Case, 154 A. 184, 130 
Me. 516. 


Mich.—Warner y. Fullerton-Powell 
Hardwcod Lumber Co., 204.N.W..107, 
231 Mich. 328; Tuttie v. Embury-Mar- 
tin Lumber Co., 158 N.W. 875, 192 
Mich. 385, Ann.Cas.1918C 664. 


Minn.—Herron v. Coolsaet Bros., 
198 N.W. 124, 158 Minn. 522. 


Neb.—Standish v. Larsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Showers v. Lund, 242 N.W. 258, 
123 Neb. 56. 


N.J.—Brown v. Paterson Central 
Market Ass’n, 139 A. 432, 5 N.J.Misc. 
1035. 


Tex.—United States Fidelity & 
Guaranty Co. v. Lowry, (Civ.App.) 231 
S.W. 818. : 


Vt.—Kelley’s Dependents vy. Hoosac 


Co. v. Thompson, 123 N.E. 196, 70 Ind. 
App. 157. 


Kan.—McKinstry v. Guy Coal Co., 
eh P. 748, 116 Kan. 192, 38 L.RIA. 
La.—Burt v. Davis-Wood Lumber 
Co., 102 So. 87, 157 La. 111; Beebe v. 
McKeithen Const. Co., 5 La.App. 179. 


Mich.—Warner v. Fullerton-Powell 
Hardwood Lumber Co., 204 N.W. 107, 
221 Mich. 328; Tuttle v. Embury- 
Martin Lumber Co., 158 N.W. 875, 192 
Mich. 385, Ann.Cas.1918C 664. 


Minn.—Herron v. Coolsaet Bros., 
198 N.W. 134, 158 Minn. 522. 


Neb.—Standish v. lLarsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Showers v. Lund, 242 N.W. 258, 
123 Neb. 56. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Que.—Beaulieu v. Picard, 42 Que.S. 
C. 455, 7 Dom.L.R. 2. 


Compare Frost v. Blue Ridge Tim- 
ber Corporation, 11 S.W.(2d) 860, 862, 
158 Tenn. 18 (holding that ‘the fact 
that the employer’s superintendent 
did not exercise control over the 
amount of work done Lis] 


Showers v. Lund; 242,N.W. 258, 259, 
123 Neb. 56. 


_ 85. Ryan _v. Tipperary North Rid- 
ing County Council, 8 B.W.C.C. 415. 
at As phase of control see supra § 
87. Habrich v. Bent, 227 N.W. 877, 
200 Wis. 248; Badger Furniture Co. v. 


Industrial Commission, 227 N.W. 288, 
200 Wis. 127. 


88. Badger Furniture Co. v. Indus- 
trial Commission, supra. 


89. Henry Haertel Service, Inc., v. 
Industrial Commission, 248 N.W. 430, 
211 Wis. 455. 


90. McDermott’s Case, (Mass.) 186 
N.E. 231; United States Fidelity & 
Guaranty Co. v. Lowry, (Tex.Civ. 
App.) 231 S.W. 818. 


91. United States Fidelity & Guar- 
anty Co. v. Lowry; supra. 


92. United States Fidelity & Guar- 
anty Co. v. Lowry, supra. 


93. Maryland Casualty Co. v. Kent, 
(Tex.Civ.App.) 271 S.W. 932. 


94. Cross references: 
Continuity of service see supra § 191. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed to be his employer and liable for compensation, 
but performs services for others as well, is cited im 
several eases as evidence that he is an independent 
contractor, rather than an employee;®* conversely, 
one who is confined in his work to the service of the 
claimed employer is held an employee.®® 
the facet of working for others has been held to be 
relevant only as collateral evidenece,®*? and in no wise 
controlling ;°8 and other authority holds that a work- 
er who performs service for others than the claim- 
ed employer may nevertheless be his employee, rath- 
er than an independent contractor.®® 


[§ 202] (12) Payment for Services—(a) Manner, 


Basis, or Amount of Payment.! 


Dual capacity as employer and inde- 
pendent contractor see infra § 207. 
Exclusive right to time as test of 
relation generally see supra § 166. 
Simultaneous and successive employ- 

ers generally see supra § 137. 

95. Cal.—Hall-v. Industrial Acci- 
dent Commission, 206 P. 1014, 57 Cal. 
App. 78. 

Colo.—Industrial Commission 
Hammond, 236 P. 1006, 77 Colo. 414. 

Towa.—Arthur v. Marble Rock Con- 
sol. School District, 228 N.W. 70, 209 
Towa 280, 66 A.L.R. 718. 


La.—Cobb y. Long Bell Lumber Co., 


Vv. 


134 So. 310, 16 La.App. 297; Harris v. 
Dobson Bros., 6 La.App. 223. 
Mass.—Gallagher’s Case, 134 N.E. 


344, 240 Mass. 455. 


Mich.—Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
13, 256 Mich. 389. 


N.Y.—Lichtenager v. Silverman, 254 
N.Y.S. 392, 234 App.Div. 127 [aff 184 
N.E. 138, 260 N.Y. 667}. 


Tex.—Shannon v. Western Indem- 
nity Co., (Commn.App.) 257 S.W. 522 
(aff (Civ.App.) 242 S.W. 774]. 

Utah.—Gibson y. Industrial Com- 
mission, 21 P.(2d) 536. 

Wis.—Badger Furniture Co. v. In- 
dustrial Commission, 227 N.W. 288, 
200 Wis. 127. 


{a] Mere preference (1) accorded 
by the worker to the alleged employ- 


er, under an agreement requiring him 


to give first attention to the latter’s 
calls, does not modify the nature of 
the contract (Cobb v. Long Bell Lum- 
ber Co., 134 So. 310, 16 La.App. 297) 
(2) and the consequence that such a 
preference might displease the’ work- 


‘er’s other customers and cause a fall- 


ing off in his trade cannot affect the 
character of his contract with the al- 
leged employer (Cobb v. Long Bell 
Lumber Co., supra). 


96. Cal.—Cameron v. Pillsbury, 159 
P. 149, 173 Cal. 88. 


Colo.—Industrial Commission  v. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Ill.— Bristol & Gale Co. v. Industrial 
Commission, 126 N.E. 599, 292 Ill. 16. 


La.—Heine v. Hill, Harris & Co., 2 
La.App. 384. 

N.J.—Brown v. Paterson Central 
Market Ass’n, 139 A. 432, 5 N.J.Misc. 
1035. 


Tex.—Southern Surety Co. of New 
York v. Scheel, (Civ.App.) 49 S.W.(2d) 


937. 


[a] Truck driver’s return load.— 
“Tt is true, in his work . [a 


truck driver] was allowed to take and 


‘care for other shipments on his re- 


turn, but this was an incident of his 
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whether a worker is an employee or an independent 
contractor, the mode, method, or basis of payment is 
commonly held a factor to: be considered,” although 
it is but one element,*® and although there is author- 
ity which regards this factor as immaterial,* at least 
where other circumstances show that the worker is 
an employee,®> or where payment is for a completed, 
As a test the mode of payment has 
been said to relate back to the control over the work,’ 
and to enter into consideration in determining the 
amount of supervision or control retained.§® 
though the manner, method, or basis of payment is 


Al- 


often significant,® is indicative,!® is a cireumstance 


In determining 


employment, and he had to return to 
the glass company where he kept his 
car.” Southern Surety Co. of New 
York v. Scheel, (Tex.Civ.App.) 49 S. 
W.(2d). 937,938. 


$7. Krause v. Bodin, 215 N.W. 838, 
172 Minn. 467. 


98. Krause v. Bodin, supra; Beaver 
v. George W. Boyd Co., 161 A. 900, 106 
Pa.Super. 24. 


99. Cal.—Press Pub. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 210 P. 820, 190 Cal. 114; Hartford 
Accident & Indemnity Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 269 P. 733, 938 Cal,App. 313; 


Minn.—Krause v. Bodin, 215 N.W. 
838, 172 Minn. 467. 


Neb.—Cole v. Minnick, 244 N.W. 
785, 123 Neb. 871. 


Pa.—Beaver v. George W. Boyd Co., 
161 A. 900, 106 Pa.Super. 24. 


Eng.—O’Donnell  v. 
Council, 6 B.W.C.C. 457. 


1. Generally see Master and Serv- 
ant § 15238. 


As test of relation of employer and 
employee generally see supra. § 169. 


2. Idaho.—E. T. .Chapin. Co. |v. 
Scott, 260 P. 172, 44 Idaho 566. 


Towa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847; 
In re Amond’s Hstate, 210 N.W. 923, 
203 Lowa 306. 


Me.—Murray’s Case, 154 A. 352, 1380 
Me. 181, 75 A.L.R. 720. 


Ohio.—Industrial Commission of 
ager Laird, 186 N.E. 718, 126 Ohio 
t. 617. 


Wash.—Burchett v. Department of 
Labor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. 


Wis.—Habrich v. Bent, 227 N.W. 
877, 200 Wis. 248; Badger Furniture 
Co. v. Industrial Commission, 227 N. 
W. 288, 200 Wis. 127. 


And see cases infra this section. 


[a] Adequacy of contract price.— 
There is no force, as determining 
whether deceased was an employee or 
an independent contractor, in the mere 
fact that the work was such that al- 
leged contract price was inadequate. 
Connolly v. Industrial Acc. Commis- 
ae of California, 160 P. 239, 173 Cal. 


3. Burchett v. Department of La- 
bor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. 


4. Aisenberg v. C. F. Adams Co., 
111 A. 591, 592, 95 Cann. 419;,' West- 
ern Paving Co. v. State Industrial 
Commission, 284 P. 304, 305, 141 Okl. 


140. See Beaulieu v. Picard, 42 Que. 
Super. 455, 7 Dom.L.R. 2 (holding 
that “it is immaterial whether the 


workman is paid by the piece or by 


Clare » County | 


to be considered along with all others,1! and may be 
important,’ it is nevertheless held to be not deter- 


the foot’ an% provided the work 
was done on the premises and under 
the supervision of the defendants’’). 
Contra Thompson v. Twiss, 97 A. 328, 
331, 90 Conn. 444, L.R.A.1916E 506 
(holding that “the method of pay- 
ment adopted by these parties, by the 
day rather than by the contract,” is a 
significant circumstance). 


“As a rule, it is quite immaterial 
how the payment is made, whether in 
wages, Salary, or commission, or by 
the piece or job.’’ Aisenberg v. C. F. 
Adams Co., supra. 


“We think it is immaterial wheth- 
er claimant was paid by the hour, day, 
or by the foot for his work.” West- 
ern Paving Co. v. State Industrial 
Commission, supra. 


5. Heine v. Hill, Harris & Co., 2 
La.App. 384. 


6 Ocean Accident & Guarantee 
Corporation v. Kennison, (Ariz.) 26 
P. (2d), 118. 


7. Industrial Commission of Ohio 
v. Laird, 186 N.E. 718, 126. Ohio. St. 
617. See Frost v. Blue Ridge Timber 
Corporation, 11 S.W.(2d) 860, 862m, 
158 Tenn. 18 (where the court said: 
“The fact that... [the employee] 
was paid according to the amount of 
work done . [is not] conclusive 
since . [it does] not exclude the 
employer’s right to control’); Allaby 
v. Industrial Commission, 229 N.W: 
1938, 194, 200 Wis. 611 (where the 
court said: ‘“[The] method of pay- 
ment did not substantially effect ... 
[the employer’s control]’’). 


Peas =: generally see supra §§ 164~ 


8 Myers v. Newport Co., 135 So. 
T6700 “La.Apps’ 227. 


9. Pace v. Appanoose County, 168 
N.W. 916, 184 Iowa 498; Petrow & 
Giannou v. Shewan, 187 N.W. 940, 108 
Neb. 466. 


pe. Clark’s Case, 126 A. 18, 124 Me. 


11.: Lazarus v. Scherer, 174 N.E. 
293, 92. Ind.App. 90. 


12. Industrial Commission Vv. 
Hammond, 2386 P. 1006, 77 Colo. 414; 
Bristol & Gale Co. y. Industrial Com- 
mission, 126 N.E. 599, 292 Tl]. 16; Mc- 
Dermott’s Case, (Mass.) 186 N.EB. 231. 
Compare Herron v. Coolsaet Bros., 
198 N.W. 134, 136, 158 Minn. 522 (hold- 
ing that “the most controlling test is 
the right to control the acts of the 
other in respect to the transaction out 
of which the injury arises. If this 
control exists, the method of pnay- 
ment is of little importance”); Shan- 
non v. Western Indemnity Co., (Tex. 
Commn.App.) 257 S.W. 522, 525 [aff 
(Civ-App.) 242 S.W. 774, and quot 
Southern Surety Co. v. Shoemake, 
(Tex.Civ.App.) 16 S.W.(2d) 950, 952 
(rev on other grounds (Commn.App.) 
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minative,!? decisive,!* or, necessarily,t® control- 
ling;*® and it has been held that one is not made an 
independent contractor by the fact that he is to be 
paid by any particular mode.'? It has been broadly 
declared that an independent contractor ordinarily is 
not paid at the rate received by an employee,'® the 
employee, as differing from an independent contrac- 
tor, receiving uniform pay for constant service.*® 
The fact that the worker receives no compensation 
direct from the party for whom the work is done is 
not conclusive of the relation.?° 


Payment of wages or salary.”1_ The fact that wa- 
ges are paid,?? whether on an hourly, daily, or week- 
ly basis,2* has been held one of the usual and ordi- 
nary tests,24 and, in many instances, the decisive 
test,25 stamping one engaged in performing work an 
employee rather than an independent contractor. 
Likewise, the payment of a salary for the services 
performed has been called characteristic of the rela- 
tion of employer and employee and not of an inde- 
pendent contractor and his contractee,”® and has else- 


where been cited as evidence of the status of em-_ 


ployee.?? 


Payment of specified or fixed sum.?* An agree- 
ment to do the work for a specified or fixed sum has 
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been held to show,2® although not conclusively,*° or 
to have some influence in determining,*! that the 
worker is an independent contractor, and to be a 
weighty,?2 although not a decisive®* or indispensa- 


- ble®* consideration to that effect, and the absence 


of an agreement as to a contract price for the work 
has been cited as showing the relationship of em- 
ployer and employee,®® but where the employer has 
the right to exercise control, payment of a fixed sum 
does not make the worker an independent contrac- 
tor.86 An agreement that the worker is to receive a 
fixed sum, but at all events at least a stated sum per 
hour for the time spent, is not inconsistent with the 
relationship of independent contractor.** 


~ 

Payment of lump sum or its equivalent has been 
named as an element in the definition of independent 
contractor,’ and in a statement of the controlling 
rule as to who has the status of independent contrac- 
tor,?® and has been cited among circumstances show- 
ing such status,#® and it has been held that where 
the measure of compensation is based upon a lump 


» sum for the task the worker is usually a contractor ;** 


but other authority permits recovery of compensa- 
tion as an employee despite payment of a lump sum, 
rather than on a time basis.*? 


tox 


24 S.W.(2d) 7)] (holding that ‘‘the 
manner in which the person employ- 
ed is to be compensated standing 
alone is seldom more than of minor 
importance’’). 


13. Phillips v. Tennessee Eastman 


Corporation, 26 S.W.(2d) 1051, 160 
Tenn. 538. 
14. Lazarus v. Scherer, 174 N.E. 


293, 92 Ind.App. 90; Clark’s Case, 126 
A, 18, 124 Me. 47; Claus v. De Vere, 
235 N.W. 450, 120 Neb. 812. 


15. Meyer v. Industrial Commis- 
sion, 179 N.E. 456, 347 Ill. 172; Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73; Nelson 
Bros. & Co. v. Industrial Commission, 
161 N.E. 113, 320 Ill. 27; Franklin 
Coal & Coke Co. v. Industrial Com- 
mission, 129 N.E. 811, 296 Ill. 329; 
Pace v. Appanoose County, 168 N.W. 
916, 184 Iowa 498. 


16. Conn.—Thompson v. Twiss, 97 
A. 328, 90 Conn. 444, L.R.A.1916E 506. 


Idaho.—E. T. Chapin Co. v. Scott, 
260 P. 172, 44 Idaho 566; Taylor v. 
Blackwell Lumber Co., 218 P. 356, 37 
Idaho 707. . 


J1l.—Bristol & Gale Co. v. Indus- 
trial Commission, 126 N.E. 599, 292 
TiS 16: 

Mass.—McDermott’s Case, 186 N.E. 
231. 

Mich.—Carleton y. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


Minn.—wNesseth vy. Skelly Oil Co., 
223 N.W. 608, 176 Minn. 373. 


Neb.—Petrow & Giannou v. 
an, 187 N.W. 940, 108 Neb. 466. 


Utah.—Luker Sand & Gravel Co. v. 
Industrial Commission, 23 P.(2d) 225. 


17. Martin v. Republic Steel Co., 
146 So. 276, 226 Ala. 209. 


18. Ronning v. Carter, 
652, 185 Wis. 384. 


19. Ronning v. Carter, supra. 
£0. Horst v. Southern Idaho Oil 


Shew- 


200 N.W. 


Co., 286 P. 369, 49 Idaho 58. 

Direct payment by employer gen- 
erally see supra § 169. 

21. Payment of wages rather than 
profits see infra § 205. 


22. C. R. Meyer & Sons Co. v. Gra- 
dy, 217 N.W. 408, 194 Wis. 615. 


23. C. R. Meyer & Sons Co. v. 
Grady, supra. 


24. C. R. Meyer & Sons Co. v. Gra- 
dy, supra. 


25. C. R. Meyer & Sons Co. v. Gra- 
dy, supra. 


26. Cook y. Millers’ Indemnity Un- 
derwriters, (Tex.Commn.App.) 240 S. 
W. 535 [rev (Civ.App.) 229 S.W. 598]. 


27. Commercial Casualty Ins. Co. 
v. Industrial Commission of Utah, 266 
PTZ, alle ita oo os 


28. Specified recompense as basis 
oh oonetiyational objection see supra 


29. Conn.—Thompson y. Twiss, 97 
A. 328, 90 Conn. 444, L.R.A.1916E 506. 


Ind.—Petzold v. McGregor, 176 N. 
E. 640, 92 Ind.App. 528. 


Iowa.—Mallinger v. Webster City 
Oil Co., 234 N.W. 254, 211 Iowa 847. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


Mich.—Hanisko Vv. Fitzpatrick 
Bros., 206 N.W. 322, 323, 232 Mich. 
593 [quot Cye]; Conrad v. Cummer- 
Speake Co., 195 N.W. 538, 224 Mich. 


Neb.—State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 124 Neb. 481. 


N.Y.—Litts v. Risley Lumber Co., 
120° Ni Bia T30e224Nn. Ls oad, ula LAR. 
1147; Prince v. Schwartz, 180 N.Y.S. 
708, 190 App.Div. 820. 


Pa.—-Simonton vy. Morton, 
732,216 Pa. 662. 


“Payment for the whole work by 
specified sum is one of the ordinary 
incidents of an independent contrac- 


119%A. 


Petzold v. McGregor, 176 N.E. 
640, 642, 92 Ind.App. 528. 


30. Thompson vy. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506; Litts 
v. Risley Lumber Co., 120 N.E. 730, 
224 N.Y. 321, 19 A-L-R. 1147. 


31. Habrich vy. Beat, 227 N.W. 877, 
200 Wis. 248. 


32. Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 


33. Henry v. Mondillo, supra. 


34. WHabrich v. Bent, 227 N.W. 877, 
200 Wis. 248. 
35. Brown v. Paterson Central 


gteye Ass’n, 139 A. 432, 5 N.J.Misc. 


36. Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 


37. Diamond Block Coal Co. v. 
Sparks, 272 S.W. 31, 209 Ky. 73. 


38. Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Dutcher v. Victoria Pa- 
per Mills, 220 N.Y.S. 625, 219 App. 
Div. 541. See Peck v. Tassell & Fair- 
banks, 184 N.Y.S. 426, 427, 193 App. 
Div. 604 (distinguishing cases cited 
therein on the ground that in them 
“there was a contract to do the work 
by the job for a lump sum’’). 


89. State Automobile Ins. Ass’n v. 
Pickett, 247 N.W. 27, 124 Neb. 481. 


40. Roach v. Hibbard & Gifford, 
184 N.Y.S. 418, 193 App.Div. 554; Mill- 
er & Rose v. Rich, 218 N.W. 716, 195 
Wis. 468. 


41. Industrial Commission v. 
Hammond, 236 P. 1006, 77 Colo. 414. 


42. Pierce v. Bowen, 160 N.E. 379, 
247 N.Y. 305; In re Rheinwald, 153 N. 
Y.S. 598, 168 App.Div. 425 [rearg den 
161 .N.Y.S. 1142, 275 App.Div. 957]; 
O’Donnell v. South Fayette Tp. School 
Dist., 161 A. 887, 105 Pa.Super. 488. 


{a] Thus it is immaterial that a 
race horse driver, adjudicated an em- 
ployee on other grounds, was to re- 


ceive ‘a lump sum price’ for each 
race. Pierce v..Bowen, 160 N.E. 379, 
247 N.Y. 305. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Payment by the job. The fact that payment is 
made by the job, while it is indicative,** is not deci- 
sive,** and is not necessarily*® controlling,+® where 
the worker is subject to the control of the party for 
whom the work is being done as an employee, and 
not as a contractor,*? and the fact of such payment 
does not take the worker out of the class of employ- 


ees.48 


Payment by piece or product; commission. 
fact that compensation is fixed on the basis of the 
amount of work done rather than of the amount of 
¢;#2 in other words, the 
fact that a worker is paid by quantity, rather than 
by time, does not determine the status of the par- 
ties,®° and is not conclusive that he is an independent 
contractor,°! being but evidentiary,°? with probative 
value according to other elements,*? although in some 
cases it is entitled to great weight.5* As otherwise 
stated, the fact that payment is made by the piece, 


time spent is not controllin 


43. Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720; Clark’s Case, 
126 A. 18, 124 Me. 47. See Mallinger 
v. Webster City Oil Co., 234 N.W. 254, 
257, 211 Iowa 847 (including among 
“the commonly recognized tests” of 
independent contractorship “the 
method of payment, whether by time 
or by job’). 


44. Clark’s Case, 
Me. 47. 


45. Van Watermeullen vy. Indus- 
trial Commission, 174 N.E. 846, 343 
Ill. 73; Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Franklin Coal Co. v. Indus- 
trie Pommsssien, 129 N.E. 811, 296 
Ill. 329. 


46. McDermott’s Case, (Mass.) 186 
N.E. 231. 


47. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 
296) TT. 329. 


48. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
N.Y.S. 1142, 175 App.Div. 957]. 

49. Komula v. General Accident 


Fire & Life Assur. Corp., Limited, of 
Perth, Scotland, 162 N.W. 919, 165 


126 A. 18, 124 


Wis. 520. 

50. Flaharty v. Trout, 138 A. 863, 
290. Paw 315. 

51. Morgan v. Nelms, 5 La.App. 
414; Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 3 S.W.(2d). 414 
[aff (Civ.App.) 271 S.W. 929]; South- 
ern Surety Co. v. Shoemake, (Tex. 


Civ.App.) 16 S.W.(2d) 950 [rev on 
i ee (Commn.App.) 24 S.W. 
1% 


52. Maryland Casualty Co. v. Kent, 
(Tex.Commn.App.) 3 S.W.(2d) 414 
{aff (Civ.App.) 271 S.W. 929]. 


53. Maryland Casualty Co. v. Kent, 
supra. 


54. Morgan v. Nelms, 5 La.App. 
414, 416 (holding, however, that 
“when advanced in support of the de- 
fense in an action under the employ- 
ers’ liability statute [it has] 
little weight in determining the na- 
ture of the work undertaken and its 
relation to the parties’’). 


ay: Clark’s Case, 126 A. 18, 124 Me. 


56. Clark’s Case, supra. Compare 
Ocean Accident & Guarantee Corpora- 
tion v. Kennison, (Ariz.) 26 P.(2d) 
113, 117 (holding, that ‘if the employ- 
ment is what the cases designate as 


* 
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while it is indicative,®® is not decisive®® or conclu- 
sive,°’ and is not necessarily determinative,°® or nec- 
essarily®® controlling®® where the worker is subject 
to control as an employee and not as a contractor ;°* 
but there is authority holding that payment per unit 
of work, rather than by the job, shows, in connec- 
tion with other elements, that the worker is an em- 


ployee, rather than an independent contractor,®? and 


The 


‘piecework,’ then the relation is that 
of employer and employee’’). 


57. Kelley’s Dependents v. Hoosac 
Lumber» GCo., .113.:A4 818,995. Vt. 59. 
But see Cole v. Minnick, 244 N.W. 785, 
786, 123 Neb. 871 (holding that “it 
seems to be well settled in the vari- 
ous jurisdictions that a piece work- 
man is an employee rather than an 
independent contractor and so is en- 
titled to the protection of the Work- 
men’s Compensation Act’). 


58. Maryland Casualty Co. v. Rad- 
ee 139 So. 832, 37 Ga.App. 286 [cit 
el 


59. Van Watermeullen v. Indus- 
trial Commission, 174 N.E. 846, 343 
Ill. 73; Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 830 
Ill. 27; Franklin Coal Co. v. Indus- 
trial Commission, 129 N.E. 811, 296 
T11., 329. 


69. McDermott’s Case, (Mass.) 186 
N.E&. 231; Herron v. Coolsaet Bros., 
198 N.W. 134, 158 Minn. 522; May- 
berry v. Bon Air Chemical Co., 26 S. 
W.(2d) 148, 160 Tenn. 459. 


61. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.l. 113, 330 
Ill. 27; Frankiin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 
296, Ill. 329. 


62. Murray’s Case, 154 A. 352, 130 
Me. 18, 75 A.L.R. 720. 


63. Industrial Commission Vv. 
Hammond, 236 P. 1006, 77 Colo. 414. 


64. Begovac v. Northwestern Coop- 
erage & Lumber Co., 250 N.W. 292, 
264 Mich. 508. 


65. Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


66. Ala.—Martin v. Republic Steel 
Co., 146 So. 276, 226 Ala. 209. 


Cal.—County of San Bernardino v. 
State Industrial Commission, 20 P. 
(2d) 673. 


Idaho.—Taylor vy. Blackwell Lum- 
ber Co., 218 P. 356, 37 Idaho 707. 


Ind.—Muncie Foundry & Machine 
Co., 128 N.E..196, 70 Ind:App. 157. 


La.—Dick v. Gravel Logging Co., 95 
So. 99, 152 La. 993. 


Minn.—Rouse v. Town of Bird Is- 
land, 211 N.W. 327, 169 Minn. 367. 


Neb.—Standish v. lLarsen-Merry- 
yeotaen Co., 245 N.W. 606, 124 Neb. 
197. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315; Gailey v. State Work- 
men’s Ins. Fund, 133 A. 498, 286 Pa. 


that where the measure of compensation is based up- 
on the piece, the worker is usually a servant,®*? and 
other authority citing payment by the piece as one 
of the elements** and an important feature®® of in- 
dependent contractorship. Several cases hold that 
a person is not made an independent contractor, rath- 
er than an employee, by the mere fact that instead of 
fixed wages based on time he receives a stated price 
on each unit of work done,** and that one so paid 
may be an employee under a compensation act, rath- 
er than an independent contractor.®? 


On the other 


311. 

Tenn.—Frost v. Blue Ridge Lumber 
Corporation, 11 S.W.(2d) 860, 158 
Tenn. 18. 


Wis.—Nestle’s Food Co. v. Indus- 
trial Commission, 237 N.W. 117, 205 
Wis. 467; Connor Lumber & Land 
Co. v. Industrial Commission, 233 N. 
W. 559, 560, 203 Wis. 85; Allaby v. 
Industrial Commission, 229 N.W. 1938, 
200 Wis. 611. 


“To say that a person who had, up 

to the time here in question, been a 
common lumberjack laborer, is sud- 
denly transformed into an independ- 
ent contractor while doing work for 
the same corporation under which he 
had been an employee, just because 
he was thereafter to be paid by piece- 
work instead of being paid by the 
month is attempting to clothe him 
with a dignity and impose upon him 
responsibility which neither . 
[of the parties] ever contemplated. » 
Connor Lumber & Land Co. v. Indus- 
trial Commission of Wisconsin, su- 
pra. 


[a] Reason for rule.— ‘That 
method of payment did not substan- 
tially affect . . [the employer’s] 
control.” Allaby v. Industrial Com- 
mst ON 229 N.W. 1938, 194, 200 Wis. 

alplg 


{b] Guaranty of stated minimum 
in each load of milk hauled at an 
agreed price per hundredweight does 
not alter the status of the hauler as 
an employee. Nestle’s Food Co. v. 
Industrial Commission, 237 N.W. 117, 
205 Wis. 467. 


67. Ala.—Sloss-Sheffield Steel & 
tor Co. v. Crim, 121 So. 408, 219 Ala. 


Cal.—Hillen v. Industrial Accident 
Commission, 250 P. 570, 199 Cal. 577; 
Hartford Accident & Indemnity Co. v. 
Industrial Accident Commission of 
California, 269 P. 733, 93 Cal.App. 313; 
Helmuth vy. Industrial Accident Com- 
mission of California, 210 P. 428, 59 
Cal.App. 160. 


Colo.—Industrial Commission of 
Seagrade v. Bonfils, 241 P. 735, 78 Colo. 


Ga.—Love Lumber Co. v. Thigpen, 
155 S.E. 77, 42 Ga.App. 83. 


Ill.—Decatur Ry. & Light Co. v. 
Industrial Board, 114 N.E. 915, 276 
Ill. 472. 

Ind.—Indiana Window Glass Co. v. 
Mauck, 128 N.E. 451, 75 Ind.App. 642. 


Kan.—Weaver v. Shanklin Walnut 
Co.,. 293.°P:; 950, .1381..Kan. 771; Mc- 
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hand, one paid by the piece or product may be an 
independent contractor, instead of an employee,°* | 
at least where payment is for a completed job.°° 
Likewise, the fact that compensation is made accord- 
ing to the amount of goods sold, as by the payment 
of commission, is not determinative of the relation,’® 
is not controlling,’* does not in itself create the rela- 
tion of independent contractor,?? and is not incon- 
sistent with the relation of employer and em- 
ployee;7* but the basing of compensation only upon 
commission on sales has been cited as evidencing 


independent contractorship.’* 


Payment measured by time. 


Kinstry v. Guy Coal Co., 225 P. 743, 
116 Kan. 192, 38 A.L.R. 8387. 


La.—-Dick v. Gravel Logging Co., 
95 So. 99, 152 La. 993; Moritz v. K. 
C!S. Drug Co., (App.) 149 So. 244; 
Odom vy. Lutcher & Moore Lumber 
Co., 7 La.App. 458; Beebe v. MeKeith- 
en Const. Co., 5 La.App. 179; Gilyard 
v. O'Reilly, 4 La.App. 498; Mackey v. 
Fullerton Naval Stores Co., 4 La.App. 
43; Heine v. Hill, Harris & Co., 2 La, 
App. 384. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 18, 75 A.L.R. 720. 


Mich.—Begovac v. Northwestern 
Cooperage & Lumber Co., 250 N.W. 
292, 264 Mich. 508; Warner v. Fuller- 
ton-Powell Hardwood T.umber Co., 204 

-N.W. 107, 231 Mich. 328. 


Minn.—Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 413; Barker 
v. Bemidji Wood Products Co., 238 N. 


W. 692, 184 Minn. 866; Herron v. 
Coolsaet Bros., 198 N.W. 134, 158 
Minn, 522. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290-Pa. 315. 


Tex.—Maryland Casualty Co. v. 
Kent, (Commn.App.) 3 S.W.(2d) 414 
[aff (Civ. App.) 271 S.W. 929]. 


Wash.—Burchett v. Department of 
Labor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. 


Wis.—Connor Lumber & Land Co. 
v. Industrial Commission, 233 N.W. 
559, 203 Wis. 85; Allaby v. Industrial 
Commission, 229 N.W. 193, 200 Wis. 
611. 


Eng.—Ryan v. Tipperary North 
Riding County Council, 8 B.W.C.C. 
415; Jones v. Penwyllt Dinas Silica 
Brick Co., 6 B.W.C.C. 491; Bargewell 
v. Daniel, 9 W.C.C. 142; Evans. v. 
Penwyllt Dinas Silica Brick Co. 4 
WHC CHeLOT ELS Tas. 58: 


Alta.—Cargeme v. Alberta Coal & 
Mining Co., 5 Alta.L.'173, 6 Dom.L.R. 
231, 22 West.L.R. 68, 2 West.WKly. 
1058, 7 B.W.C.C. 1020. 


B.C.—McAllister v. Bell Lumber 
Co., Ltd., 45 B.C. 30, [1932]:1,Dom.L, 
R. 802. 


Que.—Beaulieu v. Picard, 42 Que. 
Super. 455, 7 Dom.L.R. 2; Laurentian 
Granite Co. v. Hendry, 26 Que.K.B. 
194. 


See Texas Indemnity Ins. Co. v. 
Carson, (Tex.Civ.App.) 21 S.W.(2d) 
691, 692 (holding that ‘‘there is noth- 
ing war in the expression ‘doing 
piecework’ to indicate that . . . 
[the worker] would be free of the 
control of the employer as respects 
the manner in which the details of 
the work were to be done’’). 


68. Ga.—Maryland Casualty Co. v. 


It has been held that 
where the measure of compensation is based upon 


ployee ;7" 


WORKMEN’S COMPENSATION ACTS [§ 202. 


time the worker is usually a servant.75 


Payment by the week.’ 
salary proportionate to the work done has been held 
to support the conclusion that the worker is an em- 
and other authority has cited payment 
by the week as supporting that conclusion.** 


Payment by the day. The fact that payment is 
made by the day, while it is indieative,’® is not de- 
cisive,®° and is not necessarily*? controlling,** where 
the worker is subject to control as an employee and 
not as a contractor.** 


Payment of a weekly 


Payment by the day rather 


than by the contract has been held characteristi¢ 


Radney, 139 S.E. 832, 837 Ga.App. 286. 


Idaho.—E. T. Chapin Co. v. Scott, 
260 P. 172, 44 Idaho 566. 


Iowa.—Norton v. Day Coal Co., 180 
N.W. 905, 192 Iowa 160. 


La.—Ryland v. Harve M. Wheeler 
Lumber Co., 84 So. 55, 146 La. 787; 
Clark v. Tall Timber Lumber Co., 73 
So. 239, 140°Lia. 380; Harris v. Dob- 
son Bros., 6 La.App. 223; Morgan v. 
Nelms, 5 La.App. 414. See Burt v. 
Davis-Wood Lumber Co., 102 So. 87, 
157 La. 111 (where the court said, 
with reference to one held an em- 
ployee: ‘“‘There was obviously no 
piecework engaged to be performed”). 


Md.—Barnes v. Thomas A. Myers & 
Co., 161 A. 279, 163 Md. 206. 


joteese-epbicbaud's Case, 124 N.E. 


Mich.—Kimberg v. Murray, 207 N. 
W. 880, 233 Mich. 543; Perham: v. 
American Roofing Co., 159 N.W. 140, 
193 Mich. 221. 


N.Y.—Lichtenager v. Silverman, 254 
N.Y.S. 392, 234 App.Div. 127 [aff 184 
N.E. 138, 260 N.Y. 667]; Hurst v. Fehr 
& Sane 233 N.Y.S. 393, 225 App.Div. 


* Pa.—-Phipps v. Greensboro Gas Co., 
167 A. 461, 109 Pa.Super. 382. 


Alta.—Armstrong v. MclIntyre,. 7 
Dom.L.R. 786, 2 W.W.R. 336. 


fa] Payment by wagonload.—Nor- 
ton v. Day Coal Co., 180 N.W. 905, 192 
Iowa 160. 


69. E. T. Chapin Co. v. Scott, 260 
P. 172, 44 Idaho 566; Perham v. Amer- 
ican Roofing Co., 159 N-W. 140, 193 
Mich. 221, 222. 


“The facts import, not a contract 
to lay slate at a price per square, 
instead of by the day, but a contract 
to do a job of slate laying. It is as 
though . . [the workman] had 
measured the roof, found the number 
of squares, and, multiplying by the 
price per square, had contracted to do 
the job for a sum certain.” Perham 
v. American Roofing Co., supra. 


70. Peters v. California Building- 
Loan Ass’n, 2 P.(2d) 439, 116 Cal.App. 
143; Royal Indemnity Co. vy. Indus- 
trial Accident Commission, 285 P. 912, 
104 Cal.App. 290; Easton v. Industrial 
Acc. Commission, 167 P. 288, 34 Cal. 
App. 321; Aisenberg v. C. F. Adams 
Co., 111 A: 591, 95°Conn., 419, 


71. Mallinger v. Webster City Oil 
Co., 284 N.W. 254, 211 Iowa 847; Mc- 
Dermott’s Case, (Mass.) 186 N.E. 231; 
State v. Hughes Oil Co., 226 N.W. 586, 
58 N.D. 581; Beaver v. George W. 
Boyd Co., 161 A. 900, 106 Pa.Super. 24. 


72. Martin v. Republic Steel Co., 


of the relation of employer and employee and not of 
independent contractor and contractee,** but, to 


* 


146 So. 276, 226 Ala. 209; Brown v. In- 
dustrial Accident Commission of Cal- 
ifornia, 163 P. 664, 174 Cal. 457; Cam- 
eron vy. Pillsbury, 159 P. 149, 173 Cal. 
83; Easton v. Industrial Accident 
Sohn ee 167 P. 288, 34 Cal.App. 


73. Cal.—Cameron vv. Pillsbury, 
159 P. 149, 173 Cal. 83; Easton v. In- 
dustrial Accident Commission, 167 P. 
288, 34 Cal.App. 321. 


Ga.—Employers’ Liability Assur. 
Corporation, Ltd., v. Montgomery, 165 
S.E. 903, 45 Ga.App. 634. 


Minn.—-Larson v. Duluth Woolen 
Co., 282 N.W. 915, 181 Minn. 417. 


N.D.—State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. 


Tex.—United States 
Guarantee Co. v. Lowry, 
231 S.W. 818. & 


74. Badger Furniture Co. v. Indus- 
trial Commission, 227 N.W. 288, 200 
Wis. 127. 


75. Industrial Committee v. Ham- 
mond, 236 P. 1006, 77 Colo. 414. 


Fidelity & 
(Civ. App.) 


76. See also supra text and notes 
22-24. 
77. Press Pub. Co. v. Industrial 


Accident Commission of California, 
210 P. 820, 190 Cal. 114. 


78. Binding v. Great Yarmouth 
Port & Haven Gommissioners, 92 L. 
J.K.B. 377, [1923] W.C.&I. 166 (op 
Wallington, L.J.). 


raed Clark’s Case, 126 A. 18, 124 Me. 


80. Clark’s Case, supra; 
Baltinglass Rural 
& Kelly, 45 Ir.l.T. 206, 5 B-W.C.C. 
566. But see Rouse vy. Town of Bird 
Island, 211 N.W. 327, 169 Minn. 367 
(where the court said: “Had the 
town paid by the day instead of by 
the load, the relation indisputably 
would have been that of employer and 
employee’; and supra text and notes 


p Byrne v. 
District Council 


81. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 
296 I11..329. 


82. McDermott’s Case, (Mass. 
N.E. 231. : a heath 


83. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 1138, 330 
Ill. 27; Franklin Coal & Coke Co. vy. 
Industrial Commission, 129 N.E. 811 
296 Ill. 329. j 


84, Rosedale Cemetery Ass’n vy. In- 
dustrial Accident Commission of Cal- 
ifornia, 174 P. 351, 37 Cal.App. 706; 
Thompson v. Twiss, 97 A, 328, 90 
Conn. 444, L.R.A.1916E 506. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


lake ities 
3 §§ 202-204] 


bring an employment within a compensation act, it 
need not be shown that the worker received wages in 
the sense of a daily rate of pay,*® and, conversely, the 
fact that payment is to be by the day, no definite 
price being agreed upon for the completed work, does 
not render a contract one of employment;*® like- 
wise, payment by the day for extra work does not af- 
fect the status of an independent contractor.87 In 
other cases, workers paid by the day have been grant- 
ed compensation as employees,§* or denied it as in- 
dependent contractors.*® 


Payment by the hour. The fact that payment is 
made by the hour, while it is indicative,®° is not deci- 
sive,®! and is not necessarily®? controlling,®® where 
the worker is subject to control as an employee and 
not as a: contractor.®* Payment by the hour can 
make no difference on the question where the party 
for whom the work is done does not assume to control 
it,®> but, where such control was present, has been 
eited as showing that the worker was an employee.*® 
Where the service is to accomplish a specified result, 
one paid by the hour may be an independent contrac- 
tori? 


Payment of cost, plus a percentage, is not control- 
ling,®® and does not make an employee one who, for 
other reasons, is an independent contractor.°® 


Failure to fix compensation.t The fact that the 
amount to be paid for the work is not fixed by the 
parties has been held immaterial in determining 
whether the worker is an employee or an independent 
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-contractor,? and that fact does not make him an em- 


ployee.* 


Amount of wage has no bearing on the relation be- 
tween employer and employee;* but it has been said 
that an independent contractor has in mind a larger 
consideration than that received by an employee on 
account of the element of speculation in the con- 
tract.® 


Payment for use of truck. A worker may be an 
employee, rather than an independent contractor, 
even though his compensation includes payment for 
the use of his truck.® 


[§ 203] (b) Time of Payment.” The time of pay- 
ment has been named as a circumstance to be consid- 
ered in distinguishing between an employee and an 
independent contractor,® and has been said to relate 
back, as a test, to control over the work.® 


[§ 204] (13) Inclusion in Pay Roll; Calculation 
of Insurance Premium.’® The fact that a worker is 
carried on the pay roll of the employer is an indica- 
tion that he is an employee and not an independent 
contractor.1!. According to some authorities, one 
may be an employee even if he is not on the pay roll 
of his employer,1? as where he receives his compensa- 
tion in the form of commissions,!? and even if his 
earnings are not included in the calculation of the 
premium on the compensation insurance ;!* but oth- 
ers cite the absence of a worker from the pay roll as 
an indication that he is an independent contractor,!® 


85. Dick v. Gravel Logging Co., 
95 So. 99, 152 La. 993. 


86. Pryor v. Industrial Accident 
Commission, 198 P. 1045, 186 Cal. 169; 
Byrne v. Baltinglass Rural District 
Council & Kelly, 5 B.W.C.C. 566; Chis- 
holm v. Walker, 2 B.W.C.C. 261. 


87. Phipps v. Greensboro Gas Co., 
167 A. 461, 109 Pa.Super. 382. 


88. McNally v. Fitzgerald, 7 B.W. 
C.C. 966; Bargewell v. Daniel, 9 W.C. 
C..142; McAllister v. Bell Lumber Co., 
Ltd., 45 B.C. 30, [1932] 1 Dom.L.R. 
802. 

89. Eckert’s Case, 124 N.E. 421, 
233 Mass. 577; Winslow’s Case, 122 
N.E. 561, 232 Mass. 458. 


90. Clark’s Case, 126 A. 18, 124 
Me. 47 


91. 
Me. 47. 
22-24. 


92. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
tll. 27; Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 
296 Ill. 329. 


93. McDermott’s Case, (Mass.) 186 
N.E. 231. 


94. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 
296 Ill. 329. 


95. Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Newland v. Bear, 218 
N.Y.S. 81, 218 App.Div. 308. 


96. Mitchell’s Case, 118 A. 287, 121 
Me. 455, 33 A.L.R. 1447; Dunlap v. 
Paradise Camp, 101 Pa.Super. 339 [aff 
158 A. 265, 305 Pa. 516]. 


97. Hebert v. Blair, (La.App.) 142 
o. 849. 


Clark’s, Case, 126. A.,18, 124 
But see supra text and notes 


S 
McDermott’s Case, (Mass.) 186 


® 


98. 


N.E. 231. 


99. Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


1. Generally see Master and Serv- 
ant § 1519. 


2. Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403. Compare McDer- 
mott’s Case, (Mass.) 186 N.H. 231, 232 
(holding that “if payment for the 
work is made, the method of pay- 
ment, whether or not express- 
ly determined, is not controlling, al- 
though it may be important’’). 


38. Pryor (vy. Industrial Accident 
Commission, 198 P. 1045, 186 Cal. 169; 
Marion Malleable Iron Works v. 
Baldwin, 145 N.E. 559, 82 Ind.App. 
206. Compare Hector v. Cadillac 
Plumbing & Heating Co., 198 N.W. 
211, 213, 226 Mich. 496 (where the 
court said: ‘In the instant case the 
man who was killed was under the di- 
rection of his employer. There was 
no price for the work agreed upon, 
the employer regarded him as an em- 
ployee and so reported to the depart- 
ment of labor and industry’’). 


4. Murray v. Industrial Accident 
Commission, 14 P.(2d) 301, 216 Cal, 
340. 


fa] Payment limited to personal 
expenses.—'‘‘The fact that the amount 
paid [the employee] was only 
sufficient to meet his personal ex- 
penses during his employment does 
not affect his status as an employee. 
A person may work for his board and 
lodging, and during such employment 
he is just aS much an employee as if 
he were paid a stipulated sum _ per 
day, or for any other fixed period of 
time. The sum paid might be only 
enough to pay his board and lodging, 
or it might be more, or even less.” 
Murray v. Industrial Accident Com- 
mission, (Cal.) 14 P.(2d) 301, 3038. 


5. Ronning v. Carter, 200 


652, 185 Wis. 384. 
6. Alexander v, Latimer, 5 La.App. 


N.W. 


41 


7. Daily payment as affecting rela- 
tion generally see supra § 169. 


8. Industrial Commission of Ohio 
hig ie 186 N.E. 718, 126 Ohio St. 


9. Industrial Commission of Ohio 
v. Laird, supra. 


ins generally see supra §§ 184- 


10. Inclusion in pay roll as test 
of status generally see supra § 171. 


1i. Burt v. Davis-Wood Lumber 
Co., 102 So. 87, 157 La. 111; Mackey v. 
Fullerton Naval Stores Co., 4 La.App. 


43; McAllister v. Bell Lumber Co., 
ie 45, B.C,..30, [1932] 1 Dom.L.R: 


12. Heine v. Hill, 
Ine., 2 La.App. 384; MeCall v. Bell 
Telephone Co. 79 Pa.Super. 505; 
United States Fidelity & Guarantee 
Co. v. Lowry, (Tex.Civ.App.) 231 S.W, 
818; Ludlow v. Industrial Commis- 
sion, 235 P. 884, 65 Utah 168. 


Harris & Co., 


13. United States Fidelity & Guar- 
antee Co. v. Lowry, (Tex,Civ.App.) 
231 S.W. 818. 


Payment in form of commissions 
see supra § 202. 


14. Ludlow v. Industrial Commis- 
sion, 235 P. 884, 65 Utah 168, 


15. Conn.—Tortorici v. Sharp 
Moosop, Inc., 139 A. 642, 107 Conn. 143. 


La.—Johnson v. Vincennes Bridge 


Co., 118 So. 820, 167 La. 107 [aff 119 


So. 539, 9 La.App. 173]; Clark v. Tall 
pimber Lumber Co., 73 So. 2389, 140 
a. ; 


: Mich.—Slessor v. Board of Educa- 
tion of City of Kalamazoo, 240 N.W. 
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as well as the fact that his earnings are not in- 
cluded in the caleulation of the premium.'® 


[§ 205] (14) Making of Profit. The absence of a 
profit to the worker upon the job,'? upon the work 
of others employed on it,8 or upon the goods used on 
the job,!® and the fact that the sum paid to him is 
wages, and not profits,?° and is not return on capital 
investment,”? are indications that he is an employee, 
rather than an independent contractor; conversely, 
the making of a profit by the worker on the labor of 
others is called strong evidence that he is an inde- 
pendent contractor.?? 


[§ 206] (15) Other Tests and Factors. In addi- 
tion to the more commonly cited tests previously dis- 
cussed,?? other tests have been applied, and other 
factors considered, in determining whether partic- 
ular workers were employees or independent con- 
tractors, under workmen’s compensation acts.?* The 
tests include the questions whether the work is part 
of the regular business of the employer,’’ whether 
the alleged employer would be liable to third persons 
for the misconduct of the worker,?® and whether, the 
contract contemplates labor on the job, or the com- 
pletion of the job or some portion thereof.27 The 
fact that the worker had, prior to the employment in 
question, been engaged in that type of work for sev- 
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eral years is a cireumstance to be considered,?* but 
not a decisive factor.2® Circumstances cited as evi- 
dencing the status of employee rather than of inde- 
pendent contractor include the facts that the em- 
ployment is part of the trade or business of the em- 
ployer,?° that the alleged employer would be liable to 
third persons for the misconduct of the worker,** 
that the worker was not given a contract for the en- 
tire work, but was only employed on the work with 
others,?? and that he lives in one of the employer’s 
houses,?? the deduction fro the worker’s wages of 
money for hospital dues,?4 physician’s services,®® and 
payment of compensation premiums,*° the giving of a 
pass,?* and the delivery of newspapers to individuals 
and not only in bulk.?® That the worker is in com- 
petition with others engaged inthe same kind of 
work does not make him an independent’ contrac- 
tor;?® and the mere fact that the plan of the work 
was not given to him before the contract was made or 
the work begun does not conclusively establish the 
fact of his independence.*® The fact that the acci- 
dent causing the injury gives the worker no cause 


of action against the alleged employer is very persua- 


sive,*! although not conclusive,*? that the relation of 
employer and employee did not exist at the time of 
the accident; and the fact that a logger is required to 
get in all the logs eut by him has been held to indi- 


472, 


13, 256 Mich. 389. 


N.J.—Kappertz vy. The Jerseyman, 
121 A. 718, 98 N.J.Law 836. 


N.Y.—Lichtenager v. Silverman, 
254 N.Y.S. 392, 234 App.Div. 127 [aff 
184 N.E. 138, 260 N.Y. 667]; Kava- 
naugh v. Belden, 247 N.Y.S. 714, 231 
App.Div. 412. 


16. Lichtenager v. Silverman, 254 
N.Y.S. 392, 234 App.Div. 127 [aff 184 
N.E. 138, 260 N.Y. 667]. 


[a] That claimant’s wages were 
included in determining workmen’s 
compensation insurance premium was 
some evidence that claimant was em- 
ployee, not independent contractor. 
O’Donnell v. South Fayette Tp. School 
Dist., 161 A. 887, 105 Pa.Super. 488. 


17. Thompson v. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506. 


18. Morgannelli’s Estate v. City of 
Derby, 135 A. 911, 105 Conn. 545; 
Thompson v. Twiss, 97 A. 328, 90 
Conn. 444, L.R.A.1916E 506; Heine v. 
Hill, Harris & Co., Inc., 2 La.App. 
384; McNally v. Diamond Mills Paper 
Co., 119 N.E. 242, 223 N.Y. 83; In re 
Rheinwald, 153 N.Y.S. 598, 168 App. 
Div. 425 [rearg den 161 N.Y.S. 1142, 
175 App.Div. 957]. 


19. Morgannelli’s Estate v, City of 
Derby, 135 A. 911, 105 Conn. 545. 


20. Burt v. Davis-Wood Lumber 
Co., 102 So. 87, 157 La. 111; Heine 
vy. Hill, Harris & Co., Inc., 2 La.App. 
384; Barker v. Bemidji Wood Prod- 
ucts Co., 238 N.W. 692, 184 Minn. 366; 
In re Rheinwald, 153 N.Y.S. 598, 168 
App.Div. 425 [rearg den 161 N.Y.S. 
1142, 175 App.Div. 957]. 


Wages as mode of payment see su- 
pra § 202. 

21. Heine v. Hill, 
Inc., 2 La.App. 384. 

22. Petzold v. McGregor, 176 N.E. 
640, 92 Ind.App. 528. 

[a] Reason for rule.—“This is in 
direct conflict with the relation of em- 


Harris & Co., 


ployer and employee, for it is a fa- 
miliar doctrine that all profits and 
advantages gained in a transaction 
between employer and employee, prin- 
cipal and agent, belong to the prin- 
cipal.” Petzold v. McGregor, 176 N.E. 
640, 6438, 92 Ind.App. 528. 


23. See supra §§ 183-205. 
24. See infra this section. 


25. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 lowa 847; Mur- 
ray’s Case, 154 A. 352, 130 Me. 181, 
75 A.L.R. 720. And see cases infra 
note 30. 


As test of relation of employer and 
employee generally see supra § 170. 


26. Arthur v. Marble Rock Consol. 
School Dist., 228 N.W. 70, 209 Iowa 
280, 66 A.L.R. 718; Norton v. Day 
Coal Co., 180 N.W. 905, 192 Iowa 160; 
Holbrook v. Olympia Hotel Co., 166 
N.W. 876, 200 Mich. 597. And see 
cases infra note 31. 


As test of relation of employer and 
employee generally see supra § 171. 


27. Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo, 414. And 
see infra text and note 32. 


28. Mitchell’s Case, 154 A. 184, 130 
Me. 516. 

29. Mitchell’s Case, supra. 

30. Sinclair Refining Co. v. Indus- 


trial Commission, 148 N.E. 291, 317 
Ill. 541. And see cases supra note 30. 


As test of relation of employer and 
employee generally see supra § 170. 


31. Clark’s Case, 126 A. 18, 124 Me. 
47. And see cases supra note 26. 


As test of relation of employer and 
employee generally see supra § 171. 


32. Logue v. Pentland, [1930] Ir. 
6. And see supra text and note 27. 
33. Mackey v. Fullerton Naval 


Stores Co., 4 La.App. 43. 


34. Decatur Ry. & Light Co. v. In- 
dustrial Board, 114 N.E. 915, 276 I11. 


35. James v. Hillyer-Deutsch-Ed- 
wards, Inc., 1380 So. 257, 15 La.App. 71. 
See Dick v. Gravel Logging Co., 95 So. 
99, 101, 152 La. 993 (where the court 
said, with reference to the employ- 
ment of a physician by the employer, 
for whose services the men could pay 
a small fee, at their option, that, 
while it was true that the workmen 
were not obligated to avail them- 
selves of this utility, it was, togeth- 
er with the conducting of a store and 
the operation of a commissary, “in- 
dicative of the nature and scope of 
the enterprise carried on by the’ em- 
ployer). Compare Odle v. Charcoal 
Iron Co. of America, 187 N.W. 243, 
217 Mich. 469 (holding that, where a 
physician who cenducted his own hos- 
pital had arrangéd with the employees 
of a corporation to furnish medical 
and hospital services in return for 
payments by the employees of month- 
ly assessments, the facts that a com- 
pensation claimant paid the assess- 
ments and that the corporation en- 
couraged the plan have no weight in 
determining whether he was an em- 
ployee of the corporation or an inde- 
pendent contractor). 


36. James v. Hillyer-Deutsch-Ed- 
wards, Inc., 130 So. 257, 15 La.App. 71. 


37... Decatur’ Ry.. -& ight Co. lv. 
peer Board, 114 N.E. 915, 276 Ill 


38. Press Pub. Co. v. Industrial 
Accident Commission, 210 P. 820, 190 
Cal. 114. 


39. Carter v..W. J. Dyer & Bro., 
243 N.W. 4386, 186 Minn. 413. 


40. North Chesapeake Beach Land 
& Improvement €o. y. Cochran, 144 
A. 505, 156 Md. 524. 


41. Brothers v. State Industrial 
Accident Commission, 12 P.(2d) 3802, 
139 Or. 658. 


42. Brothers v, State Industrial 
Accident Commission, 12 P.(2da) 302, 
139 Or. 658. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 206-208] 


eate an independent employment.** 
an independent contractor at times obtains small ad- 
vanees against his earnings,** that he carries insur- 
ance negotiated for him by the contractee and charg- 
ed to his aceount,*® and that, following his injury the 
eontractee secures other persons to complete the 


work!® do not change his status. 


[§ 207] d. Dual Capacity as Employee and Inde- 
A person employed by anoth- 
er may be an independent contractor as to some 
phases of his work and, at the same time, an em- 
and the person for 
whom the work is being done is hable for compensa- 
tion only if the worker is injured while engaged in 
that phase of the work in which he is an employee.*® 
Likewise, one may simultaneously be an independent 


pendent Contractor.‘ 


ployee as to other phases;*§ 


WORKMEN’S COMPENSATION ACTS 


The facts thai 


(FP CoS 40? 


an employee, within the compensation act, as to work 
being done for another, compensation being granted 
or withheld according to the capacity in which the 
worker was acting when injured.*° 


[§ 208] e. Persons in Particular Employments— 
(1) Persons Held Employees. 


In the application of 


the rules governing independent contractors,* in- 


contractor as to work being done for one person, and 


43. Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


44. Henry Haertel Service, Inc., v. 
Industrial Commission, 248 N.W. 430, 
211 Wis. 455. 


45. Henry Haertel Service, Inc., v. 
Industrial Commission, supra. 


46. Johnson vy. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]. 


47. Cross references: 


Generally see Master and Servant § 
1529. 


Performance of services for other em- 
ployers see supra § 201. 


Status at time of accident see supra 
§ 183. 


48. Wright v. Wilkins, 300 S.W. 
342,°222 Ky. 144; Brower v.) W.) H. 
Isgrigg & Son, 185 N.W. 664, 216 Mich. 
365; Dyer v. James Black Masonry, 
etc., Co., 158 N.W. 959, 192 Mich. 400; 
Friona v. Wendling, 243 N.Y.S. 571, 
230 App.Div. 139; Powley v. Vivian, 
154 N.Y.S. 426, 169 App.Div. 170. 


‘Tt is clear that all work falling 
within the contract first mentioned 
was to be performed by plaintiff as an 
independent contractor, but this did 
not bar other relations respecting 
work not within the contract.” Brow- 
er v. W. H. Isgrigg & Son, supra. 


49. Wright v. Wilkins, 300 S.W. 
342, 222 Ky. 144; Brower v. W. H. Is- 
grigg & Son, 185 N.W. 664, 216 Mich. 
365; Dyer v. James Black Masonry, 
etc., Co., 158 N.W. 959, 192 Mich. 400; 
Friona v. Wendling, 243 N.Y.S. 571, 
230 App.Div. 139; Powley v. Vivian, 
154 N.Y.S. 426, 169 App.Div. 170. 


{a] MTllustrations.—(1) One engag- 
ed by the operators of a sawmill to 
file and hammer saws and operate the 
saw while the mill was running, and 
who also entered into a contract by 
which he undertook to deliver, un- 
der circumstances which made him 
an independent contractor, the timber 
which his employers were sawing, 
could not recover compensation for 
injuries sustained while doing work 
connected with the delivery of the 
logs. Wright v. Wilkins, 3800 S.W. 
342, 222 Ky. 144. (2) Where the firm 
of which claimant was a member con- 
tracted to attend to the glazing of a 
building, claimant's personal employ- 
ment by the general contractor to 
oversee the unloading of the glass as 
it arrived for additional compensa- 
tion was not under the terms of the 
contract but was individual labor. 
Dyer v. James Black Masonry, ete., 
Co., 158 N.W. 959, 192 Mich. 400. (3) 
An independent trucking contractor 
agreeing to do special hauling, at an 
hourly rate, for his contractee, when 


® 


rain prevents the doing of the regular 
contract work, becomes the employee 
of the contractee as to the special 
work. Friona v. Wendling, 243 N.Y.S. 
571, 230 App.Div. 139. (4) Where the 
owner of a dredge leased it by con- 
tract whereby he became an independ- 
ent contractor for the dredging op- 
eration, but his employer was obli- 
gated by its agreement to furnish 
supplies to the dredge, and such in- 
dependent contractor was injured 
while operating a gasoline launch to 
bring such supplies to the dredge in 
the absence of a man furnished by 
the employer to run the launch, as 
to such incidental work the independ- 
ent contractor was not such, but, an 
“employee,” within the workmen’s 
compensation law. Powley v. Vivian 


& Co., 169 App.Div. 170, 154 N.Y.S. 
426. 

50. Mandatto v. Hudson Shoring 
Co., 179 N.Y.S. 458, 190 App.Div. 71 


[rev on other grounds 129 N.E. 933, 
229 N.Y. 624]; Marshall v. South 
Pittsburgh Lumber & Coal Co., 47 S. 
W.(2d) 553, 164 Tenn. 267; Huscroft 
vy. Bennett,” 7 BoW.GC.C-) 41. ° See “Mc- 
Dermott’s Case, (Mass.) 186 N.E. 231, 
233 (where the court said: “While 
engaged in the same general work, 
one may be at certain times and for 
certain purposes the servant of a par- 
ty, and at other times or for other 
purposes an independent contractor or 
the servant of another’’). 


“There is nothing novel in a per- 
son for a time laying aside the char- 
acter in which he chiefly acts and 
assuming another character.” Mar- 
shall v. South Pittsburgh Lumber & 
Coal Co., supra. 


[a] Mllustrations.— (1) A carpenter 
who undertakes a contract for which 
he purchases lumber from a lumber 
company, and who is employed by the 
company, at an hourly rate of pay, to 
cut the lumber to the required dimen- 
sions, is an employee of the company 
while doing such cutting. Marshall 
v. South Pittsburgh Coal & Lumber 
Co., 47 S.W.(2d) 5538; 164 Tenn 267. 
(2) A theater employee who, apart 
from his duties at the theater, under- 
takes to transport baggage for a the- 
atrical company, which paid him for 
doing so, is an independent contractor 
with regard to the carrying of the 
baggage, and cannot recover compen- 
sation from the theater lessee for in- 
juries sustained while carrying it. 
Huscroft v. Bennett, 7 B.W.C.C, 41. 


51. See supra §§ 1838-207; and 
Master and Servant §§ 8, 1517-1569. 


52. Fischer v. Stephens College of 
Columbia, (Mo.App.) 47 S.W.(2d) 
POA. 

53. State v. Hughes Oil Co., 226 N. 


W. 586, 58 N.D. 581; Maryland Cas- 


jured persons who have been held employees or work- 
men, within workmen’s compensation acts, and not 
independent contractors, include an advertising so- 
licitor,>? agent of an oil company,** airplane pilot,°* 
automobile salesman,°® aviator,°® awning remover,°? 
blaster,°* boiler and flue cleaner,®® boiler repairer,®° 
bricklayer,®! brick mason,°? building demolisher,** 
captain of a fishing boat,®* caretaker of a shipment 
of poultry,®°> carpenter,®® carrier of cream and de- 


ualty Co. v. Kent, (Tex.Commn.App.) 
3 S.W.(2d) 414 [aff (Civ.App.) 271 S. 
W. 929). 


54. Murray v. Industrial Accident 
Commission, 14 P.(2d) 301, 216 Cal. 
340; Meyer v. Industrial Commission, 
179 N.B. £56, 347 Ill. 172. 


Aviator see infra text and note 56. 


55. Le Blane v. Nye Motor Co., 147 
A. 265, 102 Vt. 194 [foll Le Blane v. 
1844 Motor Co., 147 A. 267, 102 Vt. 


Salesman see infra text and note 6). 


: 56. Schonberg v. Zinsmaster Bak- 
ing Co., 217 N.W. 491, 173 Minn. 414. 


Airplane pilot see supra text and 
note 54. 


57. Abromowitz v. Hudson View 
Const. Co;,, 177%, NoY.S. 137) 238s App. 
50a 356 [aff 126 N.E. 898, 228 N.Y. 
OUI. 


58. Helmuth v. Industrial Ace. 
Commission of California, 210 P. 428, 
59 Cal.App. 160; Underwood v. Perry 
& Son, Lim. [1923] W.C.&I. 63. 


Blaster held independent contractor 
see infra § 209 text and note 91. 


59. Daniels v. Great Central Rail- 
way, [1923] W.C.&I, 80. 


60. Lumbermen’s Reciprocal Ass’n 
v. Wells, (Tex.Civ.App.) 297 S.W. 884 
{set aside on other grounds (Civ. 
App.) 1 S.W.(2d) 945, rev (Commn. 
App.) 6 S.W.(2d) 346]. 


Boiler repairer held independent 
ae ea see infra § 209 text and 
note 92. 


61. Henry v. Mondillo, 142 A. 230, 
49 Rar. 26m. 


Bricklayer held independent con- 
meer see infra § 209 text and note 


62. Jensen yv. Industrial Accident 
Commission of California, 207 P. 1019, 
57 Cal.App. 680. 


63. Labostrie v. Weber, 
885, 15 La.App. 241. 


Building wrecker held independent 
contractor see infra § 209 text and 
note 98. 


64 Maryland Casualty Co. vy. 
Grant, 146 S.E. 792, 39 Ga.App. 285 
[rev on other grounds 150 S.F. 424, 
169 Ga. 325, op conformed to 153 S.B. 
447, 41 Ga.App. 505, appeal dism and 
cert den 281 U.S. 690, 50 S.Ct. 240, 
74 L.Ed. 1120, and vac 153 S.B. 447, 
41 Ga.App. 505]. 


65. Claus v. De Vere, 
450, 120 Neb. 812. 


66. Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 


130 So. 


235 N.W. 


478 [71 C.J.] 


liverer of newspapers,®’ carter of stones,°® cleaner of 
a mine entry,®® cleaner of a schoolroom,’°® coal mine 
foreman,*! coal miner,’? coal unloader,’* coke un- 
loader,?* collector of dues,*® contractor for removal 
of rock from a coal mine,’® eutter and hauler of 
logs,77 eutter and swamper of logs,*® cutter of apri- 
cots,7® cutter of ties,8° cutter of trees,*1 dairy man- 
ager,®? deliverer of coal and building materials,** 
deliverer of packages for a druggist,** delivery truck 
driver,’* deputy registrar of voters,*® digger of test 
pits,’? dock laborers unloading a vessel,*® dray- 


WORKMEN’S COMPENSATION ACTS 


man,®°® drilling rig operator,®® driver and owner of a 


296 Ill. 329; Caca v. Woodruff, 123 N.| Lumber Co., 7 La.App. 458. 


KE. 120, 70 Ind.App. 93; Smith v. Mar- 
shall Ice Co., 217 N.W. 264, 204 Iowa 
1348; Shepard v. Crumby, 293 P. 1049, 
146 Okl. 118. 


Carpenter held independent contrac- 
tor see infra § 209 text and note 99. 


67. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114. 


Carrier and deliverer of merchan- 
dise heid indepexdent contractor see 
infra § 209 text and note 1. 


Transporter of cream for dairy com- 
pauy held independext contractor see 
infra § 209 text and note 8. 


68. O’Donnell vy. Clare 
Council, 6 B.W.C.C. 457. 


Carter held indepexdent contractor 
see infra § 209 text and notes 2, 3. 


62. Sloss-Sheffield Steel & Iron Co. 
v. Crim, 121 So. 408, 219 Ala. 148. 


70. O’Donnell v. South Fayetie Tp. 
rears: Dist., 161 A. 887, 105 Pa.Super. 
488. 


71. Gailey v. State Workmen’s Ins. 
Fund, 133 A. 498, 286 Pa. 311. 


72. McKinstry v. Guy Coal Co., 
225 we. widow U6 Kan, 1927038 PALER: 
837; Lilly v. Haynes Co-Op. Coal Min- 
ing Co., 196 N.W. 556, 50 N.D. 465; 
Cargeme v. Alberta Coal & Min. Co., 
5 Alta.L. 173, 6 Dom.L.R. 231, 22 West. 
L.R.» 68, 2 West.Wkly. 1058, 7 B.W. 
G.C. 1020. 


Coal miner held independent con- 
tractor see infra § 209 text and note 
9. 


73. Decatur Ry. & Light Co. v. In- 
dustrial Board, 114 N.E. 915, 276 Ill. 
472; Indiana Window Glass Co. v. 
Mauck, 128 N.E. 451, 75 Ind.App. 642; 
Murray’s Case, 154 A. 352, 130 Me. 
181,75 A.L.R. 720. 


74 .Muncie Foundry & Machine Co. 
v. Thompson, 123 N.E. 196, 70 Ind.App. 
LST 

75. Ocean Accident & Guarantee 
Corporation y. Industrial Accident 
i cae 262 P. 38, 87 Cal.App. 

90. 


76. Kelley v. Delaware, L. & W. R. 
Co., 113 A. 419, 270 Pa. 426. 


77. Home Accident Ins. Co. v. Dan- 
jels, 157 S.E. 245, 42 Ga.App. 648; 
Ocean Accident & Guarantee Corpora- 
tion v. Hodges, 130 S.H. 214, 34 Ga. 


County 


App. 587; Kelley’s Dependents v. 
Hoosac Lumber Co., 113 A. 818, 95 
Vt. 50. 


Hauler of logs see infra text and 
note 13. 

78. Dominic v. Faucett, 222 N.W. 
758, 245 Mich. 337. 

79. Behr v. Industrial Accident 
Commission, 14 P.(2d) 915, 126 Cal. 
App. 522. 

80. Odom v. 


81. Weaver v. Shanklin Walnut 
Coy, 293 P. 950, 131 Kan. 771. : 


82. Roper v. Hussey-Freke, [1915] 
31 Bi 22228 BW. C.C., 004. 

83. Dennis v. Sinclair Lumber & 
Fuel Co., 218 N.W. 781, 242 Mich. 89. 

84. Moritz v. K. C.'S. Drug Co., 
(La.App.) 149 So. 244. 


85. Wng-Skell Co. v. Industrial Ac- 
cident Commission of State of Califor- 
nia, 186 P, 163, 44 Cal.App. 210. 


86. -San ‘Bernardino County — v. 
State Industrial Accident, (Cal.) 20 
P.(2d) 673. 


87. Martin v. 
(Ala.) 146 So. 276. 


88. Scanlon v. Hartlepool Seatonia 
Steamship Co., [1929] Ir. 99. 


g9. Hector v. Cadillac Plumbing & 
Heating Co., 198 N.W. 211, 226 Mich. 
496. 


90. Federal Mining & Smelting Co. 
v. Thomas, 225 P. 967, 99 Okl. 24. 


Driller held independent contractor 
see infra § 209 text and note 22. 


Rock driller see infra text and note 
56. 


91. Armes v. Williams Bros., 136 
So. 160, 17 La.App. 555. 


Driver and owner of team held in- 
dependent contractor see infra § 209 
text and note 23. 


92. Southern Surety Co. of New 
York v. Scheel, (Tex.Civ.App.) 49 S.W. 
(2d) 937. 


Driver and owner of truck held in- 
dependent contractor see infra § 209 
text and note 24. 


perack driver see infra text and note 


Republic Steel Co., 


93. Easton v. Industrial Azc. Com- 
mission, 167 P. 288, 34 Cal.App. 321. 


94. Ronning v. Carter, 200 N.W. 
652, 185 Wis. 384. 


Driver of automobile held independ- 
ent SoD yEAOE aE see infra § 209 text and 
note ; 


95. Dobson’s Case, 128 A. 401, 124 
Me. 305, 42 A.L.R. 603. 


96. Mackey v. Fullerton Naval 
Stores Co., 4 La.App. 43. 


97. Pierce v. Bowen, 160 N.E. 379, 
247 N.Y. 305. 


98. Mahnomen Electric Light & 
Power Service Co. v. Kreidler, (Minn.) 
191 N.W. 277. 


99. Peck v. Tassell & Fairbanks, 
184 N.Y.S. 426, 193 App.Div. 604. 


1. Denny v. Department of Labor 
and Industries of State of Washing- 
ton, 21 P.(2d) 275, 172 Wash. 631. 


Freight transferor held independent 
contractor see infra § 209 text and 


Lutcher & Moore! note 30. 


[§ 208 


team,®! driver and owner of a truck,®? driver of a 
bakery wagon,°? driver of a ear,®* driver of an ice 
seraper,®® driver of pegs into trees for the extrac- 
tion of turpentine,®® driver of a race horse,®’ em- 
ployee of an electric light and power service com- 
pany,®® engine repairer,®® freight solicitor and han- 
dler,! furniture repairer,’ general manager of a gin 
company,* hauler and deliverer of bottled products,* 
hauler of apples,® hauler of coal,® hauler of cross- 
ties,” hauler of dirt,® hauler of freight,® hauler of 
glassware,!® hauler of gravel,1+ hauler of logs,*? 


2. York Junction Transfer & Stor- 
age Co. v. Industrial Accident Com- 
ee of California, 261 P. 704, 202 
Saul. EDATE 


3. Cook v. Milfers’ Indemnity Un- 
derwriters, (Tex.Commn.App.) 240 8S. 
W. 535 [rev (Civ.App.) 229 S.W. 598]. 


4 Anderson v. Coca Cola Bottling 
Co., (Minn.) 251 N.W. 3. 


5. Bucher y. American Fruit Grow- 
ers’ Co., 163 A. 33, 107 Pa.Super. 399. 


6. Industrial Commission of Coio- 
ie v. Bonfils, 241 P. 735, 78 Colo. 
De 


Hauler of coal held independent con- 
ee see infra § 209 text and note 


7 James v. Hillyer-Deutsch-Ed- 
wards, 130 So. 257, 15 La.App. 71. 


8 Van Simaeys v. George R. Cook 
Co., 167 N.W. 925, 201 Mich. 540. 


9. Bristol & Gale Co. v. Industrial 
Commission, 126 N. E. 599, 292 Ill. 16. 


10. Southern Surety Co. of New 
York v. Scheel, (Tex.Civ.App.) 49 S.. 
W.(2d) 937. 


11. Iowa.—Root v. Shadbolt & Mid- 
dleton, 193 N.W. 634, 195 Iowa 1225. 


La.—Powell v. Spencer Bros., 5 La. 
App. 218; Beebe v. McKeithen Const. 
Co., 5 La.App. 179; Alexander v. Lati- 
mer, 5 La.App. 41. 


Me.—Mitchell’s Case, 154 A. 184, 130 
Me. 516. 


Minn.—Rouse v. Town of Bird Is- 
land, 211 N.W. 327, 169 Minn. 367. 


Neb.—Standish, v. Larsen-Merry- 
weather Co., 245 N.W. 606, 124 Neb. 
197; Showers v. Lund, 242 N.W. 258, 
123 Neb. 56. 


Hauler of gravel held independent 
contractor see infra § 209 text and 
notes 40, 60. 


12. Ga.—Home Accident Ins. Co. 
be get) 157 S.E. 245, 42 Ga.App. 


Ind.—Coppes Bros. & Zook v. Pon- 
tius, 131 N.E. 845, 76 Ind.App. 298. 


La.—Felts’ v. Singletary, (App.) 
1438 So. 68; Lee v. Mark H. Brown 
Lumber Co., 131 So. 697, 15 La.App. 
294; Morgan v. Nelms, 5 La.App. 414. 


Mich.—Warner v. Fullerton-Powell 
Hardwood Lumber Co., 204 N.W. 107, 
231 Mich. 328; Tuttle v. Embury-Mar- 
tin Lumber Co., (Mich.) 158 N.W. 875, 
192 Mich. 385, Ann.Cas.1918C, 664. 


Pa.—Flaharty v. Trout, 138 A. 863, 
290 Pa. 315. 


Vt.—Kelley’s Dépendents v. Hoosac 
Lumber Co., 113 A. 818, 95. Vt. 50. 


Wash.—Burchett v. Department of 
Labor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. 

Cutter and hanler of logs see su- 
pra text and-note 77. 


Hauler of logs held independent 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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hauler of logs and lumber,!® hauler of lumber,'* 
hauler of milk,!® hauler of pipe,!® hauler of pipe and 
mover of timber,17? hauler of sand, gravel, and. ¢e- 
ment,'® hauler of stone and sand,!® hauler of, tele- 
phone poles,?° hauler of timber,?1 hauler of water 
and mover of boiler,??. insurance solicitor,?* junk 
laborer deepening and. enlarging a 
diteh,?> laborer employed in the construction of wa- 
terworks,?° land developer,?* loader of wood,?° log 
cutter,?® lumber cutter,?® machinist and welder,*! 
mechanic taking down and replacing a smokestack,** 
member of a casing crew,?* member of a squad of 
skilled platers working in a shipbuilding yard,*+* 


collector,” * 


contractor see infra § 209, text and 
note 41. 


13. Industrial Commission v. Ham- 
mond, 236 P. 1006, 77 Colo. 414. 


Hauler of: 


Logs held independent contractor see 
infra § 209 text and note 41 


Lumber held independent contractor 
see infra § 209 text and note 42. 


14. Burt v. Davis-Wood Lumber 
Co;, 102. So. 87,157 Lia. 311; Brost-ty} 
Blue Ridge Timber Corporation, 11 
S.W.(2d) 860, 158 Tenn. 18. 


Hauler of: 


Lumber held independent contractor 
see infra § 209 text and note 42. 


Timber see infra text and note 21. 


15. Nestle’s Food Co. v. Industrial 
Commission, 237 N.W. 117, 205 Wis. 
467. 

Hauler of milk held independent 
contractor see infra § 209 text and 
note 43. 


16. Herron v. Coolsaet Bros., 
N.W. 134, 158 Minn. 522. 


17. Taubman Supply Co. v. Lauck, 
296 BP. 741, 147 OKl. 292. 


18. Van Watermeullen v. Indus- 
trial Commission, 174 N.H. 846, 343 
TAA S: 


Hauler of: 
Gravel see supra text and note 11. 


Sand, gravel, and cement held inde- 
pendent contractor see infra § 209 
text and note 44. 


19. Grace Const. Co. v. Fowler, 153 
N.E. 819, 85 Ind.App. 263. 


Carter of stones held independent 
contractor see infra § 209 text and 
note 3. 

Hauler of sand held independent 
contractor see infra § 209 text and 
note 44. 


20. McCall v. Bell Telephone Co., 
79 Pa.Super. 505. 


21. Barker v. Bemidji Wood Prod- 
ucts Co., 238 N.W. 692, 184 Minn. 366. 


Hauler of lumber held: 
Employee see supra text and note 13. 


Independent contractor see infra § 209 
text and notes 41, 42. 


22. Mitchell’s Case, 118 A. 287, 121 
Me. 455, 33 A.L.R. 1447. 


23. Commercial Casualty Ins. Co. 
v.. Industrial. Commission of Utah, 
266 P. 721, 71 Utah 395. 


24. Mooney v. Weidner, 157 A. 23, 
102 Pa.Super. 411 [foll Smith v. Weid- 
ner, 157 A. 25, 102 Pa.Super. 417]. 


25. Dunlap v. Paradise Camp, 158 
A. 265, 305 Pa. 516 {aff 101 Pa.Super. 
339). 
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26. Gilyard v. O’Reilly, 4 La.App. 
498. 
27. Thompson v. Twiss, 97 A. 328, 


90 Conn, 444, L.R.A.1916E, 506. 


28. Conrad v. Cummer-Diggins Co., 
195 N.W. 53, 224 Mich. 414. 


Loader of railroad ties held inde- 
pendent contractor see infra § 208 
text and note 51. 


29. Robinson v. Youse, 8 La.App. 
160; Begovac v. Northwestern Coop- 
erage & Lumber Co., 250°N.W. 292, 
264 Mich. 508. 


30. Marshall v. South Pittsburg 
Lumber & Coal Co., 47 S.W.(2d) 553, 
164 Tenn. 267. 


31. Cole v. Minnick, 244 N.W. 785, 
123 Neb. 871. 


32. Cummings v. Underwood Silk 
Fabric Co., 171 N.Y.S. 1046, 184 App. 
Div. 456. 


Mechanic held independent contrac- 
tor see infra § 209 text and note 55. 


33. Aitna Life Ins. Co. v. Culva- 
house,  (Tex.Civ.App.) 10 S.W.(2d) 
803. 


84. McCready v. Dunlop, 37 Sc.L. 
Rep. 779. 

85. Friona v. Wendling, 243 N.Y.S. 
571, 230 App.Div. 139. 

36. Kinsman v. Hartford Courant 
Co., 108 A. 562, 94.Conn. 156. 


37. Sargent v. A. B. Knowlson Co., 
195 N.W. 810, 224 Mich. 686, 30 A.L.R. 
993. 


38. Higgins’ Case, (Mass.) 187 N. 
HB! 592: 


39. McNally v. Diamond Mills Pa- 
per Co., 119 N.E.. 242, 223 N.Y. 83. 


40. Brower v. W. H. Isgrigg & Son, 
185 N.W. 664, 216 Mich, 365. 


41. Dyer v. James Black Masonry, 
Obes Co., 158, .N.W. 959,.192 , Mich. 


42. Board of-Com’rs of Greene 
County v. Shertzer, 127 N.E. 843, 73 
Ind.App. 589. 


Painter held independent contractor 
see infra § 209 text and notes 70-75. 


43. Johnson v. Asheville Hosiery 
Coy 1537 SB oo), 199" N.C. 38: 


Painter held independent contractor 
see infra § 209 text and notes 70-75. 


44. Streby v. State Industrial Ac- 
cident Commission, 215 P. 586, 107 Or. 
314. 


Painter held independent contractor 
see infra § 209 text and notes 70-75. 


45. Bosel v. Henderson Holding 
Co., 208 N.W. 421, 167 Minn. 72. 


Painter held independent contractor 
see infra § 209 text and notes 70-75. 


46. In re Rheinwald, 153 N.Y.S. 
598, 168 App.Div. 425 [rearg den 161 
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mover of a concrete mixer,?> newspaper reporter,*® 
night watchman,*? oil burner installer and service 
man,*® one assisting in installing an engine,*® one 
putting metal sills on window heads,*°® overseer of de- 
livery and unloading of glass,*! painter and paper- 
hanger,*? painter of a ceiling in a factory,*® painter 
of a porch and pergola,** painter of the roof of a 
factory,*® painter of a sign on a building wall,*® 
“piece maker’ in a lumber camp,**? plumber,*® pump 
repairer,*® quarryman,°° real estate salesman,®! ref- 
use gatherer,®? rental and insurance agent,°* repair- 
er of a shed,®°4 road builder,®® rock driller,>® roof 
layer,>” roof repairer,°® sales supervisor,®® sales- 


N.Y.S. 1142, 175 App.Div. 957]. 


Painter held independent contractor 
see infra § 209 text and notes 70-75. 


47. State v. St. Louis County Dist. 
Ct., 150 N.W. 211, 128: Minn. 43. 


48. McNally v. Fitzgerald, 7 B.W. 
C.C. 966; Sinclair Refining Co. v. In- 
dustrial Commission, 148 N.E. 291, 317 
als Psa Logue v. Pentland, [1930] 
r. . 


Plumber held independent contrac- 
tor see infra § 209 text and note 76. 


49. Lazarus v. Scherer, 174 N.E. 
293, 92 Ind.App. 90. 


50. Brage’s Quarry v. Smith, 33 
S.W.(2d) 87, 34 S.W.(2d) 714, 161 
Tenn. 682; Jones v. Penwyllt Dinas 
Silica Brick Co., 6 B.W.C.C. 491; Pat- 
erson v. Lockhart,. 42 Sc.L.Rep. 755; 
Evans v. Penwyllt Dinas Silica Brick 
Co.g4 Wi CiGs 10d). 18) THRs 68s 


Quarry worker held independent 
in asl see infra § 209 text and 
note . 


51. Brown v. Industrial Accident 
Commission of California, 163 P. 664, 
174 Cal. 457; Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission of California, 269 P. 733, 
93 Cal.App. 313. 


Rea] estate salesman held independ- 
ent conerer pon see infra § 209 text and 
note 83. 


gia earn see infra text and note 


52. Brown v. Paterson Central 
weer Ass’n, 139 A. 432, 5 N.J.Misc. 


53. Cameron v. Pillsbury, 
149; 173 Calinsst 


54. Manning v. Woodland Tobacco 
Co., 155 A. 61, 118 Conn. 282. 


55. Habrich v. Bent, 227 N.W. 877, 
200 Wis. 248. ; 


56 Western Paving Co. v. State 
Industrial Commission, 284 P. 304, 141 
Ok]. 140; Beaulieu v. Picard, 42 Que. 
Super. 455, 7 Dom.L.R. 2. 


Driller held independent contractor 
see infra § 209 text and note 22. 


159. P. 


Drilling rig operator see supra text 
and note 90 


57. Heine vy. Hill, Harris & Co., 2 
La.App. 384. 


Roof layer held independent con- 
eee see infra § 209 text and notes 


* 58. Edwards v. Industrial Accident 
Commission, 18 P.(2d) 979, 129 Cal. 
App. 447. 


Roof repairer held independent con- 
ear hgs see infra § 209 text and note 


59. Larson vy. Duluth Woolen Co., 
232 N.W. 915, 181 Minn. 417. 
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man,*° sawmill operator,®! seller and distributor of 
oil company’s produets,® shingler,®* sidewalk repair- 
er,°+ steam pipe installer,°* steamfitter,°* stone 
breaker,*? stone-crusher operator,®* stonecutter,®® 
stone mason,’° store manager,’! stripper of en- 
gines,’? superintendent of work of dispersing a sunk- 
en barge,’® tank bolter,’+ timber cutter,*® toolmak- 
er and machinist,7® trash remover,’* traveling sales- 
man,?® tree feller,7® tree feller and sawyer,®° truck 
driver,®! truck driver and caretaker,*? well drill- 
er,®? whitewasher,®* windmill repairer,*® window 


60. Aisenberg v. C. F. Adams Co., 
111 A. 591, 95 Conn. 419; Lenhart v. 
Emmons & Co., 99 Pa.Super. 180. 


Cross references: 


Automobile salesman see supra text 
and note 55. 


Real estate salesman see supra text 
and note 51. 


Salesman held independent contractor 
see infra § 209 text and notes 94, 
89, 90, 10. 


Traveling salesman see infra text and 
note 78. 


61. Employers’ Liability Assur. 
Corporation v. Treadwell, 142 S.E. 182, 
37 Ga.App. 759; Krause v. Bodin, 215 
N.W. 838, 172 Minn. 467. ‘ 


62. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847; An- 
gell v. White Hagle Oil & Refining 
Co., 210 N.W. 1004, 169 Minn. 183. 


geen see supra text and note 


63. Hillen v. Industrial Accident 
Commission, 250 P. 570, 199 Cal. 577; 
Kennedy v. Industrial Accident Com- 
mission, 250 P. 1117, 79 Cal.App. 660. 

64. Morgannelli’s Estate v. City of 
Derby, 135 A. 911, 105 Conn. 545. 

Street repairer held independent 
contractor see infra § 209 text and 
note 2. 

65. 
BH. 243. 

66. McDermott’s Case, (Mass.) 186 
N.E. 231. 

67. Ryan v. Tipperary North Rid- 
ing County Council, 8 B.W.C.C. 415; 
Boyd v. Doharty, 2 B.W.C.C. 257. 

6.5 C. B&B Meyer & Sons Co; v. 
Grady, 217 N.W. 408, 194 Wis. 615. 


Co. Vv. 


Canning’s Case, (Mass.) 186 N. 


69. Laurentian Granite 
Hendry, 26 Que.K.B. 194. 


Stonecutter held independent con- 
tractor see infra § 209 text and note 1. 


70. Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403. 


Stonecutter held independent con- 
tractor see infra § 209 text and note 1. 


71. Manley’s Case, 182 N.E. 486, 
280 Mass. 331. 


72. Cinofsky v. Industrial Com- 
mission, 125 N.E. 286, 290 Il]. 521. 


73. Binding v. Great Yarmouth 
Post & Haven Commissioners, 92 L.J. 
K.B. 377, [1923] W.C.&I. 166. 


74, Texas Indemnity Ins. Co. v. 
Carson, (Tex.Civ.App.) 21 S.W.(2d) 
691. 


75. Love Lumber Co. v. Thigpen, 
155 S.E. 77, 42 Ga.App. 83; Allaby v. 
Industrial Commission, 229 N.W. 193, 
200 Wis. 611. 

Timber cutter held independent con- 
tractor see infra § 209 text and 
note 6. 
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76. 
Industrial Accident Commission, 243 
PG bie Cale ADD i29s 


77. Sherbon v. Evans, 1 P.(2d) 153, 
150 Okl. 170. 


78. Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634; Beaver v. George 
W. Boyd Co., 161 A. 900, 106 Pa.Super. 
24; U. S. Fidelity & Guaranty Co. of 
Baltimore, Md., v. Lowry, (Tex.Civ. 
App.) 231 S.W. 818; McKesson-Fuller- 
Morrison Co. v. Industrial Commis- 
sion, (Wis.) 250 N.W. 396. 


Salesman seé supra text and notes 
55, 60 


Traveling salesman held independ- 
ent contractor see infra § 209 text 
and note 10. 


79. Bell v. Albert Hanson Lumber 
Co., 92 So. 350, 151 La. 824. 


Tree feller held independent con- 
Penton see infra § 209 text and notes 
Ws 


80. Dick v. Gravel Logging Co., 95 
So. 99, 152 La. 993 [not foll Helton 
v. Tall Timber Lumber Co., 86 So. 729, 
148 La. 180]. 


Tree feller and sawyer held inde- 
pendent contractor see infra § 209 
text and note 12. 


81. Inland Development & Im- 
provement Co. v. Townsend, 180 N.E. 
27, 94 Ind.App. 1763" McAllister  v. 
Bell ‘Lumber’ Co., Ltd.,°45 B.C. 30, 
[1932] 1 Dom.L.R. 802. 


Cross references: 


Driver and owner of truck see supra 
text and note 92. 


Truck driver and caretaker see infra 
text and note 82. 


Truckdriver held independent contrac- 
ee see infra § 209 text and note 


82. Young v. Goldsmit-Black, Inc., 
156 A. 571, 102 Pa.Super. 291. 


Truck driver see supra text and 
note 81. 


83. Lynch v. Hutchinson Produce 
Co., 211 N.W. 3138, 169 Minn. 329. 


eh Bargewell v. Daniel, 9 W.C.C. 


85. Swam v. Aetna Life Ins. Co. of 
Ten Cee Conn., 284 P. 792, 155 Wash. 
402. 


sé. Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 413; Wass 
v. Bracker Const. Co., 240 N.W. 464, 
185 Minn. 70. 


87. Fancher v. Boston Excelsior 
Co., 139 N.E. 265, 235 N.Y. 272; May- 
berry v. Bon Air Chemical Co., 26 S. 
W.(2d) 148, 160 Tenn. 459; Gagnon v. 
Gaudreau, 28 Rev.Leg. 334. 


Woodcutter held independent con- 
ecaar see infra § 209 text and note 


88. See supra §§ 183-206; 


[§§ 208-209 


washer,®* and woodcutter.®* 


[§ 209] (2) Persons Held Independent Contrac- 
tors. In the application of the rules governing in- 
dependent contractors,** injured persons who have 
been held independent contractors, and not employ- 
ees within workmen’s compensatien acts, include a 
baggage carrier,®® blacksmith,®° blaster,®* boiler re- 
pairer,°? bookkeeper,®? bread salesman,°* bricklay- 
er,°> bridge rebuilder,®® builder,®? building wreck- 
er,°S carpenter,®® carrier and deliverer of merchan- 
dise,! carter,? carter of stones,* cement pourer,* 


Victory Auto Painting Co. v.] Master and Servant §§ 8, 1517-1569. 


89. 
41. 


90. Cobb v. Long Bell Lumber Co., 
134 So. 310, 16 LavApp. 297; Schoewe 
v. Winona Paint & Glass Co., 191 N.W. 
1009, 155 Minn. 4. 


91. Reid v. Leitch 
(Alta.) 7 B.W.C.C. 1017. 


Blaster held employee see supra § 
208 text and note 58. 


92. Lutheran Hospital v. Indus- 
trial Commission, 174 N.E. 381, 342 
Tll. 325. 


Cross references: 


Huscroft v. Bennett, 7 B.W.C.C. 


Collieries, 


“Boiler and flue cleaner held employee 


see supra § 208 text and note 59. 


Boiler repairer held employee see 
supra § 208 text and note 60. 


Member of partnership repairing boil- 
ers see infra text and note 63. 


93. Bradley’s Case, 169 N.E. 156, 
269 Mass. 399. 


94. Cauchon vy. Gladstone, 160 A. 
254, 104 Vt. 357. x 


oor ee see infra text and note 


Bee Simmons v. Faulds, 17 T.L.R. 
Bricklayer held employee see supra 
§ 208 text and note 61. 


96. Diamond Block Coal Co. v. 
Sparks, 272—-S.W. 31, 209. Ky. 7337 Im= 
dustrial Commission of Ohio v. Hen- 
derson, 182 N.E. 603, 43 OhioApp. 20. 


97. Byrne vv.» Baltinglass Rural 
Dist. Council, 5 B.W.C.C. 566; Sim- 
one Foulds, 3 W.C.C. 169, 17 T.L. 


98. 
47. 


Building demolisher held employee 
see supra § 208 text and note 63. 


99. Nelson Bros. & Co. v. Indus- 
trial Commission, 161 N.E. 113, 330 
Ill. 27; Ball v. Bertelle’s Estate, 195 
N.Y.S. 150, 201 App.Div. 768. 


Carpenter held employee see supra 
§ 208 text and note 66. 


1. Gallagher’s Case, 184 N.E. 344, 
240 Mass. 455. 


Carrier and deliver of merchandise 
held employee see supra § 208 text 
and note 67. 


2. Bray v. Kirkpatrick & Sons, 53 
PY arts eSae 3 


Carter held employee see supra § 
208 text and note 68. 


3. Ryan v. Tipperary County Coun- 
cil, 5 B.W.C.C. 578. 


Carter of stones held employee see 
supra § 208 text and note 68. 


4 Angel v. Industrial Commission 


Clark’s Case, 126 A. 18, 124 Me. 


and | of Utah, 228 P. 509, 64 Utah 105. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 209] 


chimney pointer,® 


5. Besse v. Industrial Commission, 
168 N.E. 368, 336 Ill. 283. 


6. Barrett v. Selden-Breck Const. 
Co., 174 N.W. 866, 103 Neb. 850. 


7. Jacobson v. Weidman Lumber 
Co., 224 N.W. 355, 246 Mich. 189. 


Constructor of railroad grade and 
right of way see infra text and note 
11. 


Grader on railroad see infra text 
and note 32. 


8 Helton v. Tall Timber Lumber 
o. of Louisiana, 86 So. 729, 148 La. 
180. 


9. Armstrong v. McIntyre, (Alta.) 
7 Dom.L.R. 786, 2 West.Wkly. 336. 


Cval miner held employee see su- 
pra § 208 text and note 72. 

10. Brothers v. State Industrial 
Accident Commission, 12 P.(2d) 302, 
139 Or. 658 


11. Kneeland-McLurg Lumber Co. 
v. Eder, 220 N.W. 199, 196 Wis. 402. 


Cross references: 


Clearer and grader of way for logging 
railway see supra text and note 7. 


Clearer of right of way for railroad 
see supra text and note 8. 


Grader on railroad see infra text and 

note 32. 

12. Landberg v. State Industrial 
Accident Commission, 215 P. 594, 107 
Or. 498. 

13. Clark v. Tall Timber Lumber 
Co., 73 So. 239, 140 La. 380. 


14 Potter v. Scotts Bluff County, 
199 N.W. 507, 112 Neb. 318. 


15. Baker v. Nussman & Cox, 147 
Rebbe 152 Va. 293 (“subcontrac- 
tor). 


16. Arthur v. Marble Rock Consol. 
School Dist., 228 N.W. 70, 209 Iowa 
280, 66 A.L.R. 718; Ludlow v. Indus- 
eat Commission, 235 P. 884, 65 Utah 


17. Medford Lumber Co. v. Mahner, 
221 N.W. 390, 197 Wis. 35. 


18. Industrial Commission of Ohio 
vee 184 N.E. 759, 126 Ohio St. 


19. ee v. Wilkins, 300 S.W. 


342, 222 Ky 
20. Mandatto v. Hudson pene 
Co., 129 N.E. 933, 229 N.Y. 624 


21. Meredosia Levee Dist. v. Indus- 
trial Commission of Illinois, 120 N.E. 
516, 285 Ill. 68; Powley v. Vivian & 
Co., 154 N.Y.S. "426, 169 App.Div. 170. 


22. Stricker v. Industrial Commis- 
sion of Utah, 188 P. 849, 55 Utah 603, 
LS ASL LS: 


Drilling rig operator held employee 
see supra § 208 text and note 90. 


Rock driller held employee see su- 
pra § 208 text and note 56. 


23. Western Indemnity (Co. v. Pills- 
bury, 159 P. 721, 172 Cal. 807; Norton 
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cleaner and pointer of brick 
walls,® clearer and grader of way for a logging rail- 
way,’ clearer of right of way for a railroad,’ coal 
miner,’ common carrier hauling freight,!° construe- 
tor of railroad grade and right of way,'! contractor 
for delivery of crushed rock,!? contractor for fur- 
nishing ties for railroad purposes,!* contractor for 
the graveling of a highway,!* contractor for tearing 
down a wall,?® eontractor for the transportation of 
pupils to school,!® eutter and logger of timber,” dec- 
orator,!® deliverer of logs,?® derrick and engine oper- 
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v. Day Coal Co., 180 N.W. 905, 192 
Iowa 160; Centrello’s Case, 122 N.E. 
560, 232 Mass. 456. 


Driver and owner of team held em- 
pierce see supra § 208 text and note 
91. 


24. Cal.—Flickenger v. Industrial 
Accident Commission, 184 P. 851, 181 
Cal. 425, 19 A.L.R. 1150. 


Conn.—Tortorici v. Sharp Moosop, 
Inc., 139 A. 642, 107 Conn, 143. 


Mass.—Strong’s Case, 178 N.E. 637, 
277 Mass. 243. 


Minn.—Moore v. Kileen & Gillis, 213 
N.W. 49, 171 Minn. 15. 


Ohio.—Fisher Body Co. v. Wade, 187 
N.E. 78, 45 Ohio App. 263. 


Driver and owner of truck held em- 
ployee see supra § 208 text and note 


a. 


25. Child’s Case, 174 N.E. 211, 274 
Mass. 97; State Automobile Ins. Ass’n 
v. Pickett, 247 N.W. 27, 124 Neb. 481. 


Driver of car held employee see su- 
pra § 208 text and note 94. 


26. Pace v. Appanoose County, 168 
N.W. 916, 184 Iowa 498. 


27. Hebert v. Blair, (La.App.) 142 
So. 849. 


28. 
Mills, 
541. 


29. Shannon v. Western Indemnity 
Co., (Tex.Commn.App.) 257 S.W. 522 
[aff (Civ.App.) 242 S.W. 774]. 


30. Smith v. State Workmen’s Ins. 
aS? 105 A. 90, 262 Pa. 286, 19 A.L.R. 


Freight solicitor and handler held 
OS see supra § 208 text and 
note 


31. Slessor v. Board of Education 
of City of Kalamazoo, 240 N.W. 13, 256 
Mich. 389. 


32. Anderson v. State Industrial 
oot Commission, 215 P. 582, 107 
res ; 


Clearer and grader of way for log- 
ging sree ey, see supra text and 
note 7. 


Constructor of railroad grade and 
eda of way see supra text and note 


33. Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 643. 


34. Eckert’s Case, 124 N.E. 421, 233 
Mass. 577. 


35. Whiting Mead Commercial Co. 
v. Industrial Accident Commission of 
California, 228 P. 352, 67 Cal.App. 618. 


36. Porter Const. Co. v. Burton, 8 
P.(2d) 64, 156 Okl. 72. 


Hauler of: 


Cement, sand, and gravel held em- 
abi see supra § 208 text and note 


Gravel see infra text and note 40, 


Dutcher v. Victoria Paper 
220. INcY.S., 625,. 219) Appubiy. 
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ator,2° dredger,?! driller,?2 driver and owner of 
team,?° driver and owner of truck,?‘ driver of an au- 
tomobile,?® driver of engine,?® engine repairer,?? ex- 
cavator of rock,?® floor surfacer,?® freight transfer- 
or,®° general contractor installing equipment in a 
school building,*! grader on a railroad,*? hauler for 
steam contractor,?* hauler of ashes,?* hauler of build- 
ing material,?® hauler of cement, sand, and gravel,?* 
hauler of cinders,?? hauler of coal,?® hauler of gar- 
bage,*® hauler of gravel,*® hauler of logs,*! hauler 
of materials,#? hauler of milk,*? hauler of sand,** 


37. Ferguson & Lange Foundry Co. 
v. Industrial Commission, 179 N.E. 
86, 346 Ill. 6382. 


38. In re Amond’s Estate, 210 N.W. 
923, 203 lowa 306; Norton v. Day Coal 
Co., 180 N.W. 905, 192 Iowa 160. 


Hauler of coal held employee see 
supra § 208 text and note 6. 


39. Hanisko v. Fitzpatrick Bros., 
206 N.W. 322, 232 Mich. 593; Halletz 
“e Wasetmen, 183 N.Y.S. 112, 198 App. 

iv. 4. 


40. Maryland Casualty Co. v. State 
Industrial Commission, 298 P. 275, 
148 Okl. 204; Southern Const. Co. v. 
State Industrial Commission, 240 P. 
613, 112 Okl. 248; Wagoner v. A. A. 
Davis Const. Co., 240 P. 618, 112 Okl. 
231; Southern Surety Co. v. Shoe- 
make, (Tex.Commn.App.) 24 S.W.(2d) 
7 [rev (Civ.App.) 16 S.W.(2d) 950]; 
Texas Employers’ Ins. Ass’n v. Owen, 
(Tex.Commn.App.) 298 S.W. 542 [rev 
(Civ.App.) 291 S.W. 940]; Luker 
Sand & Gravel Co. v. Industrial Com- 
mission, (Utah) 23 P.(2d) 225; Gib- 
son vy. Industrial Commission, (Utah) 
20) Ps(20)F 5316: 


Hauler of gravel held employee see 
supra § 208 text and note 11. 


Member of partnership digging 
foundation and hauling gravel see in- 
fra text and note 60. 


41. Ga.—Maryland Casualty Co. 
Begone 139 S.E. 832, 37 Ga.App. 


La.—Ryland v. Harve M. Wheeler 
Lumber Co., 84 So. 55, 146 La. 787. 


Mass.—Robichaud’s Case, 124 N.E. 
890, 234 Mass. 60. 


N.Y.—Daly v. Blount Lumber Co., 
210 N.Y.S. 814, 213 App.Div. 486. 


N.C.—Bryson v. Gloucester Lumber 
Co., 169 S.E. 276, 204 N.C. 664. 


Eng.—Chisholm y. Walker, 2 B.W. 
CC 261. 


Hauler of logs held employee see 
supra § 208 text and notes 12, 13. 


42. Kavanaugh v. Belden, 247 N. 
Y.S. 714, 231 App.Div.) 412; 


Hauler of: 


Lumber held employee see supra § 
208 text and notes 13, 14. 


Timber held employee see supra § 
208 text and note 21. 


43. Hall v. Industrial Accident 
Commission, 206 P. 1014, 57 Cal.App. 
(ese Sawtells v. Ekenberg Co:, B72" Nz 
W. 581, 206 Mich. 246. 


Hauler of milk held employee see 
supra § 208 text and note 15. 


44. Stephens v. Industrial Acci- 
dent Commission, 215 P. 1025, 191 Cal. 


Hauler of sand held employee see 
supra § 208 text and notes 18, 19. 
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ice seller,t® jobbing glazier,4* kalsominer,*’ knife 
grinder,*® lather,*® linoleum layer,®° loader of rail- 
lumber inspector,°* 
machinery mover,®+ mechanie,®> member of a firm 
drilling an oil and gas well,®°® member of a firm 
pumping sand from a well,®>’ member of a partner- 
ship building a house,°® member of a partnership 
constructing a derrick,®? member of a partnership 
digging a foundation and hauling gravel,°° member 
of a partnership loading lumber,*! member of a part- 
nership operating a filling station,°? member of a 
partnership repairing boilers,®? messenger,®* milk 
newspaper 


road ‘ties,®1 log reclaimer,®? 


collector,®> newsboy,°°. 


45. Klebe v. Industrial Accident 
Commission of California, 269 P. 720, 
93 Cal.App. 324. 


46. Williams v. Larsen, _ Ltd., 
[1928] W.C.&I. 379, 21 B.W.C.C. 339. 


47. Hungerford v. Bonn, 171 N.Y.S. 
280, 183 App.Div. 818 (‘‘special con- 
tractor, and not an employee’’). 


48. Templeton v. Parkin & Co., 
ae L.T.Rep.N.S. 519, [1929] W.C.& 
Peg. 


49. Hurst v. Fehr & Sons, 233 N. 
Y.S. .393, 225 App.Div. 436; Vient v: 
State Industrial Accident Commission, 
262 P. 250, 123 Or. 334. 


50. Lichtenager v. Silverman, 254 
N.Y.S. 392, 234 App.Div. 127 [aff 184 
NIE. 138; 260 N.Y. 667]. 


51. Harris v. Dobson Bros., 
App. 223. 


Loader of wood held employee see 
supra § 208 text and note 28. 


52. Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498. 


53. Barnes v. Thomas A. Myers & 
Co., 161 A. 279, 163 Md. 206. 


54, Carleton v. Foundry & Ma- 
chine Products Co., 165 N.W. 816, 199 
Mich. 148, 19 A.L.R. 1141. 


55. Mahoney v. Daycock, 210 N.Y. 
S. 558, 213. App.Div. 501. 


Mechanic held employee see supra 
§ 208 text and note 32. 


56. Phipps v. Greensboro Gas Co., 
167 A. 461, 109 Pa.Super. 382. 


57. Pryor v. Industrial Acc. Com- 
mission, 198 P. 1045, 186 Cal. 169. 


58. Vascocue v. Collins, (La.App.) 
150 So. 414. 


59. Clements v. Luby Oil Co., 129 
So. 526, 170 La. 910 [setting aside 125 
So. 510, 14 La.App. 182]. 


60. Gibson y. Industrial Commis- 
sion, (Utah) 21 P.(2d) 536. 

Hauler of gravel see supra text and 
note 40. 

61. E. T. Chapin Co. v. Scott, 260 
P. 172, 44 Idaho 566. 

62. Horst v. Southern Idaho Oil 
Co., 286 P. 369, 49 Idaho 58. 

63. Machenheimer v. Department 


of Labor and Industries of Washing- 
ton, 214 P. 17, 124 Wash. 259. 


Boiler repairer see supra text and 
note 92. 


64. Evans v. State Industrial Com- 
mission, 18 P.(2d) 885, 161 Okl. 288. 


6 La. 


65. Towne’s Case, 150 N.E. 157, 
254 Mass. 280. 
66. Birmingham Post Co. v 


Sturgeon, 149 So. 74, 227 Ala. 162. 
See New York Indemnity Co. v. In- 
dustrial Accident Commission, 1 P. 
(2d) 12, 213 Cal. 43 [quot and foll 
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deliverer,** 


Creswell v. Charlotte News Pub. Co., 
168 S.E. 408, 409, 204 N.C. 380] (hold- 
ing that “the relation created .. . 
while somewhat difficult of definition 
as that of an independent contractor, 
was more nearly allied to the rela- 
tion of a sales agent than to 
that of an employee and employer as 
these terms are defined in the Work- 
men’s Compensation, Insurance and 
Safety Act’); Hartford Accident & 
Indemnity Co. v. Industrial Accident 
Commission, 46 P:€2d) 1035, 123 Cal. 
App. 151 (holding that a newsboy 
claimant “oecupied the relation 
analogous to that of an independent 
contractor in the vending of the news- 
papers,” and was not an employee). 


67. Oklahoma Pub. Co. v. Green- 
lee, 300 P. 684, 150 Okl. 69. 


68. Moody v. Industrial Accident 
Commission, 269 P. 542, 204 Cal. 668, 
60 A.L.R. 299. 


Trained nurse see infra text and 
mote ii. 

69. Hatten v. Haynes, 144 So. 483, 
175 La. 748 [aff (App.) 142 So. 286]. 
70. Village of Weyauwega 
Kramer, 192 N.W. 452, 180 Wis. 168. 

Painter held employee see supra § 
208 text and notes 42—46. 

71. Holbrook v. Olympia Hotel Co., 
166 N.W. 876, 200 Mich. 597. 


Painter held employee see supra § 
208 text and notes 42-46. 


72. Petzold v. McGregor, 176 N.E. 
640, 92 Ind.App. 528; Newland vy. Bear, 
218 N.Y.S. 81, 218 App.Div. 308. 


Painter held employee see supra § 
208 text and notes 42-46. 


73. Adel v. H. B. Rubin, Inc., 206 
N.Y.S. 4338, 210 App.Div. 499. 


Painter held employee see supra § 
208 text and notes 42-46. 


74, WLitts v. Risley Lumber Co., 120 
N.E. 730, 224 N.Y. 321, 19 A.L.R. 1147. 


Painter held employee see supra 
§ 208 text and notes 42-46. 


75. Prince v. Schwartz, 
S. 703, 190 App.Div. 820. 


Painter held employee see supra 
§ 208 text and notes 42-46. 


76. Petrow & Giannou v. Shewan, 
187 N.W. 940, 108 Neb. 466. 


Plumber held employee see supra 
§ 208 text and note 48. 


77. Roach v. Hibbard & Gifford, 
184 N.Y.S. 418, 193 App.Div. 554. 


78. Kappertz v. The Jerseyman, 
121 A. 718, 98 N.J.Law 836. 


79. Miller & Rose y. Rich, 218 N. 
W. 716, 195 Wis. 468. 


80. Edwards v. Alhambra Theatre 
Co., 224 N.W. 104, 198 Wis. 228. 


Vv. 


180 N.Y. 


nurse,®® one engaged to affix channel irons and lath- 
ing,®® painter of a bridge,*° painter of hotel rooms,‘* 
painter of a house,’? painter of pipes,’* painter of 
smokestacks,?4 painter of windows,‘® plumber,*® 
pole cutter,7* printing press repairer,**® professional 
entertainer,’® proprietor of an exhibition,®® quarry 
worker,®! railroad tie maker,®? real estate sales- 
man,*® repairer of premises,** repossessor of auto- 
mobiles for a conditional seller,*® roof layer,®® roof 
repairer,®? roofer,®® salesman,®® salesman selling 
shares,®® sawyer of wood,®? seller of tree stumps,°? 
signboard builder and painter,®* skidder of poles,°* 


~* 


81. Hayden v. Wick, 40 Sc.L.Rep. 


95. 


~~ 
Quarryman held employee see su- 
pra § 208 text and note 50. 


82. Lumbermen’s Reciprocal Ass’n 
weDenson; (Tex.Civ.App.) 62 S.W.(2d) 
309. 


83. Royal Indemnity Co. v. Indus- 
trial Accident Commnission, 285 P. 912, 
104 Cal.App. 290. 


Real estate salesman held employee 
see supra § 208 text and note 61. 


5 Salesman see infra text and note 
9. 


84. Graham v. Lewis. Picture 
House, Lim., [1919] W.C.&I. 374. 
85. Ocean Accident & Guarantee 


Corporation y. Kennison, 
P:.(2d)> 143. 


86. Perham-v. American Roofing 
Co., 159 N.W. 140, 193 Mich. 221. 


Roof layer held employee see su- 
pra § 208 text and ndte 57. 


87. Hays v. Board of Trustees of 
Clinton School City, 158 N.E. 234, 
86 Ind.App. 460. 


Roof repairer held employee see 
supra § 208 text and note 58. 


(Ariz.) 26 


88. McCormick y. Sears, Roebuck 
& 'COq, seGl Nt Wien Moo sot obey sale 
ear v. Velzy, 143 N.E. 805, 238 N. 


Roof layer held employee’see supra 
§ 208 text and note 57. 


s9. Arne v. Western Silo Co., 242 
N.W. 539, 214 Iowa 511; Schofield’s 
Case, 172 N.E. 346, 272 Mass. 229. 


Cross references: 


Bread salesman see supra text and 
note 94. 


Real estate salesman see supra text 
and note 83. 


Salesman: 


Held employee see supra § 208 text 
and notes 51, 60, 62, 78. 


-Selling shares see infra text and 
note 90 


Traveling salesman see 
and note 10. 


90. Peters v. California Building- 
Loan Ass'n,’ 2. .P.(2a)° 439, 116. Gal. 
App. 143. 


Salesman see supra text and note 


infra text 


91. Battey v. Osborne, 115 A 83, 
96 Conn. 633. 


92. Myers. v. Newport Co., 185 So. 
767, 17 La.App. 227. 


93. Simonton v. Morton, 119 A. 732, 
20S Pay -bo2. 


94 Odle v. Charcoal Iron Co. of 
America, 187 N.W. 248, 217 Mich. 469. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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erie 


§§ 209-210] 


slater,°> smokestack repairer,®® snow plower,®’ steel 
and cinder breaker,°®® steeplejack,®® stonecutter,! 
street repairer,” summons server,’ supplier of yawl 
and crew,* teamster,® timber cutter,® trained nurse,’ 
transporter of cream for a-dairy company,*® trapper 
of rabbits,® traveling salesman,?° tree feller,1! tree 
feller and sawyer,!? tree remover,!® truck driver, 
unloader and hauler of steel,1® well repairer,!® win- 
dow repairer,!? woodchopper,?® and woodeutter.?® 


[§ 210] 5. Employers of Contractor or Subcon- 


95. 
24. 


96. Kamm & Schellinger Co. v. 
Likes, 179 N.E. 23, 93 Ind.App. 598. 


S7. Breen’s Case, 153 A. 561, 130 
Me. 64. 


98. 
etc., 
, Gites | 

$9. Marion Malleable Iron Works 
ahr ae 145 N.E. 559, 82 Ind.App. 


1. Mobley v. J. S. Rogers Co., 119 
N.E. 477, 68 Ind.App. 308. 


Stonecutter held employee see su- 
pra § 208 text and note 69. 


Stonemason held employee see su- 
pra § 208 text and’note 70. 


2. Swartz v. Borough of Hanover, 
122 A. 215, 278 Pa. 184. 


Sidewalk repairer held employee 
see supra § 208 text and note 64. 


3. Becker yv. Industrial Accident 
Commission, 298 P. 979, 212 Cal. 526. 


4 Walsh v. Waterford Harbour 
Comrs., 7 B.W.C.C. 960. 


5. Winslow’s Case, 
232 Mass. 458. 


6 Meyer v. Adams, (Mo.App.) 50 
S.W.(2d). 744; Dean v. Johnson, 214 
N.Y.S. 448, 216 App.Div. 778. 


Timber cutter held employee see 
‘supra § 208 text and note 75. 


7. In re Renouf, 173 N.E. 218, 254 
Ny. 349: 


Nurse see supra text and note 68. 


8 Carman v. Central Western 
Dairies, «{Mo.App.) 58 S.W.(2d) 781. 


Carrier of cream held employee see 
supra § 208 text and note 67. 


9. panel v. Galbraith, 7 B.W. 
C.C. 96 


10. nen Haertel Service vy. In- 
dusirial Commission, 248 N.W. 430, 
211 Wis. 455; Badger Furniture Co. 
v. Industrial Commission, 227 N.W. 
288, 200 Wis. 127. 


eee see supra text and note 


Traveling salesman held employee 
see supra § 208 text and note 78. 


ae Curtis v. Plumptre, 6 B.W.C.C. 
87. 


Tree feller held employee see su- 
pra § 208 text and notes 79, 80. 


12. Helton v. Tall Timber Lumber 
Cr of Louisiana, 86 So. 729, 148 La. 
180. 


Barnes v. Evans, 7 B.W.C.C. 


Parkgate Iron, 
C1908] 1. .K.B. 862, 50.0W.C. 


Vamplew v. 
Coz, 
4, 


122 N.E. 561, 


13. Storm v. Thompson, 170 N.W. 
403, 185 Iowa 309, 20 A.L.R. 658. 


14. Fidelity & Casualty Co. of 
New York v. Industrial Accident Com- 
mission of California, 216 P. 578, 191 
Cal. 404, 43 ALR. 1304. 


Driver and owner of truck see su- 
pra text and note 24 


Truck driver held employee see su- 
pra § 208 text and note 81. 
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15. Johnson v. Vincennes Bridge 
Co., 118 So. 820, 167 La. 107 [aff 119 
So. 539, 9 La.App. 173]. 


16. Otmer v. Perry, 108 A. 369, 94 
N.J.Law 73. 


17. E. C. Klipstein & Sons Co. v. 
State Compensation Com’r, 169 S.E. 
169,.1138. W.Va... 567... 


18. Provensano v. Division of In- 
dustrial Accidents & Safety of De- 
partment of Industrial Relations of 
California, 294 P. 71, 110 Cal.App. 239; 
Valente vy. Industrial Accident Com- 
mission of California, 228 P. 667, 68 
Cal.App. 151. 


19. Parsons v. Industrial Accident 
Commission, 173 P. 585, 178 Cal. 394; 
Donlon Bros. v. Industrial Ace. Com- 
mission of State of California, 159 P. 
715, 178 Cal. 250; Higley v. Wood- 
ford, 1387 A. 755, 106 Conn. 284; Kim- 
berg v. Murray, 207 N.W. 880, 233 
Mich, 543; Donithan vy. Michigan Iron 
& Chemical Co., 199 N.W. 607, 227 
Mich. 609; Polka v. Lynch Timber 
Co., 199 N.W. 660, 227 Mich. 606; 
Gross v. Michigan Iron & Chemical 
Co., 189 N.W. 4, 219 Mich. 200; Phil- 
lips v. Tennessee Eastman Corpora- 
ticn, 26 S.W.(2d) 1051, 160 Tenn. 538. 


Woodcutter held employee see su- 
pra § 208 text and note 87. 


20. Hiring by agent or other em- 
ployee see supra § 124. 


21. Cal.—Fidelity & Deposit Co. of 
Maryland v. Brush, 168 P. 890, 176 
Cal. 448. 


Ga.—U. S. Fidelity & Guaranty Co. 
v. Corbett, 119 S.E. 921, 31 Ga.App. 7. 


Ky.—Vires v. Dawkins Log & Mill 
Co!; “43 S.W.(2d) 721, 240 Ky. 550. 


La.—Brown v. Weber-King Lumber 
Co., 3 La.App. 596. 


Mich.—Zoltowski v. Ternes Coal & 
Lumber Co., 183 N.W. 11, 214 Mich, 
231. 


Minn.—BErickson v. Kircher, 209 N. 
W. 644, 168 Minn. 67. 


Neb.—Boyd v. Humphreys, 223 N. 
W. 658, 117 Neb. 799. 


N.H.—Manock v. Amos D. Bridge’s 
Sons, 164 A. 211 


N. Seat marecdee v. Sho | 171 N. 
Y.S. 256, 188 App.Div. 751 


Tex. —Southern Surety Co. 
Moore, (Civ.App.) 27 S.W. (2a) 837; 
Planters’ Cotton Oil Co. of El Paso 
v. Woods, (Civ.App.) 25 &W.(2d) 
188; Security Union Casualty Co. v. 


M. & V. Tank Co., (Civ.App.) 12 S.W. 
(2d) 1062. 
[a] Effect of acceptance of act.— 


That an independent contractor’s em- 
ployee signed cards accepting the 
compensation act on forms furnished 
by the principal did not make the 
principal liable for compensation to 
an independent contractor’s employee. 
Vires v. Dawkins Log & Mill Co., 42 
S.W.(2d) 721, 240 Ky. 550. 


[b] Effect of insurance payment 
by contractor.—That a contractor de- 
ducted from the amount due for work 
done with trucks sums to pay for 


*By GILBERT G. FINLEY (§§ 210-215). 


tractor*?°—a. In General. 
ute so providing, the employee of an independent 
contractor or subcontractor is not entitled to com- 
pensation from the employer of such independent 
contractor or subcontractor for injuries suffered.?* 
In many jurisdictions, however, under compensation 
acts therein expressly providing therefor,?? the em- 
ployees of a principal’s independent contractors or 
subcontractors are, for the purposes of the compen- 
sation act, employees of the principal.?* 
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In the absence of stat- 


Such pro- 


compensation insurance did not au- 
thorize recovery of compensation for 
the death of a driver who was not the 
contractor’s servant in the manage- 
ment of a truck. Manock v. Amos D. 
Bridge’s Sons, (N.H.) 164 A. 211. 


{[c] Employee as dual servant.— 
(1) One working about another’s busi- 
ness may occupy a dual position, so as 
to be entitled to compensation act 
benefits, and at the same time as to 
other aspects of work not being so en- 
titled. Manock vy. Amos D. Bridge’s 
Sons, ‘\(N.H.) 164 A.'211. (2) Driver, 
hired by a contractor together with a 
truck from the driver’s father, re- 
mained the father’s servant except in 
so far as control of his actions was 
surrendered to the contractor. Man- 
ock v. Amos D. Bridge’s Sons, supra. 
(3) Driver, hired together with a 
truck from his father by a contractor, 
was his father’s servant when killed, 
where the contractor had no actual 
control] over the actual operation of 
trucks, hence the death was not com- 
pensable. Manock v. Amos. OD. 
Bridge’s Sons, supra. 


{d] Effect of right to supervise.— 
(1) The right of a person letting a 
contract to supervise work so as to 
see that the contract is performed 
does not make the contractors em- 
ployees his employees. Security 
Union Ins. ' Co. v. McLeod, (Tex. 
Commn,.App.) 36 S.W.(2d) 449 [rev 
(Civ.App.) 22 S.W.(2d) 952]. (2) Sub- 
contractor, although required to con- 
struct a judicial ditch under super- 
vision of an engineer for county was 
held an independent contractor liable 
under workmen’s compensation act 
and not an agent of the contrac- 
tor. Erickson v. Kircher, 209 N.W. 
644, 168 Minn. 67. 


22. See statutory provisions. 


23. Colo.—Maryland Casualty Co. 
v. Industrial Commission, 283 P. 548, 
86 Colo. 553; Industrial Commission 
v. Continental Inv. Co., 242 P. 49; 78 
Colo. 399.. 


Conn.—Johnson v. Mortenson, 147 
Ay 705, 110 Conn. 221566 AUR. 1428) 
Palumbo v. George De Fuller Co., 122 
Ay 635,99 Conm, 3b8. 


Ill.—American Steel Foundries v. 
Pep viele Board, 119 N.E. 902, 284 Ill. 


Ind.—Inland Development & Im- 
provement Co. v. Townsend, 180 N.E.° 
27, 94 Ind.App. 176; Makeever v. 
Marlin, 174 N.E. 517, 92 Ind.App. 158; 
Chicago & EK. R. Co. v. Kaufman, 133 
N.E. 399, 78 Ind.App. 474. 


Kan.—Pheenix Indemnity Co. v. 
Barton Torpedo Co., 19 P.(2d) 739, 
137 Kan. 92; Spencer v. Marshall, 191 
P. 468, 107 Kan. 264. 


Ky.—Burt v. Clay, 
207 Ky. 278. 


La.—Seabury v. Arkansas Natural 
Gas Corporation, 130 So. 1, 171 La. 
199: [aff 127. Soi 25, 14 La. App. 153]; 
Helton vy. Tall Timber Lumber Co. of 
Louisiana, 86 So. 729, 148 La. 186; 
Snyder v. Kolb, 123 So. 454, 88 isa: 
App. 414; Jackson v. Forest Product 
Chemical Co., 121 So. 676, 10 La.App. 


269 S.W. 322, 
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visions must be liberally construed ;?* they cannot, 
however, be given effect beyond what is absolutely 
necessary to carry out the definitely expressed pur- 
pose of the legislature,?* and cannot be made to cover 
by implication situations not within the intent and 
scope of the compensation act,?* nor do they, when 
their object has been served, alter the relations in- 
ter sese between the principal employer and the em- 
ployee of the immediate employer.” 
established is of purely statutory origin;?* by such 
provision the legislature, for the purposes of the com- 
pensation act, created the relation of employer and 
employee between independent groups, that is, em- 
ployers on the one hand and employees on the oth- 


623; Hardoman vy. Glassell-Wilson 
Co., 5 La.App. 203; Clementine v. 
Ritchie, 1 La.App. 296 [transf 99 So. 
213, 155° Lia: '263): 


Mass.—F'ontaine’s Case, 174 N.E. 
268, 274 Mass. 75; Duart v. Simmons, 
121 N.E. 10, 231 Mass. 313 [error dism 
40 S.Ct. 342, 251 U.S. 547, 64 L.Ed. 
408]; White v. George A. Fuller Co., 
114 N.E..829, 226 Mass. 1; In re Com- 
erford, 113 N.E. 460, 224 Mass. 571; 
In re King, 107 N.E. 959, 220 Mass. 
290; In re Sundine, 105 N.E. 4338, 218 
Mass. 1, L.R.A.1916A 318. 


N.Y.—Casey v. Shane, 225 N.Y.S. 
126, 221 App.Div. 660. 


Ohio.—De Witt v. State, 141 N.E. 
551, 108 Ohio St. 513 [aff 17 Ohio 
App. 192]. 


Eng.—Cooper v. Wright, [1902] A.C. 
302; 4 W.C.C. 753 Bush v. Hawes, 
[1902] 1 K.B; 216, 4 W.C.C. 33; Knight 
We Cubitt) 41190217 Ke Bi 317.4 WCC 
42; Wrigley v. Bayley, [1901] 1 Q.B. 
780, 3 W.C.C. 61; Hardy v. Moss, 6 
W.C.C. 68; Wagstaff v. Perks, 5 W.C. 
Cc. 110, 87 L.T.Rep.N.S. 110; Hanson 
Vo Great Cent. R.-Co., 3' W.C.C2152'; 
Knight v. Cubitt, 3 W.C.C. 71; Coop- 
mH vy. Davenport-Winstanley, 2 W.C.C. 
44, 


Alta.—Ringwood v. Kerr, 7 B.W.C.C. 
1056; Ringwood v. Grand Trunk Pac. 
Ry Co; 7 Alta. 0226, 17 Dom.L.R. 202 
[allowing appeal 28 West.L.R. 2638, 6 
West.Wkly. 942]. 


Ont.—Hallett v. Abraham, 17 Dom. 
L.R. 854, 6 Ont.W.N. 355. 


[a] MIllustration.—Under St. (1911) 
e 751 pt 3 § 17, providing that, if a 
subscriber contracts with an inde- 
pendent contractor to do the sub- 
scriber’s work, and the association, 
if the work were executed by the em- 
ployees immediately employed by the 
subscriber, would be liable for com- 
pensation to the employees, it shall 
pay such employees any compensa- 
tion which would be payable if the 
independent contractor were a sub- 
scriber, pt 5 § 2, defining ‘“associa- 
tion” as used therein, as meaning 
the Massachusetts Employees’ Insur- 
ance Association, and St. (1912) ec 
571 § 17, providing that any liability 
insurance company authorized to do 
business within the commonwealth 
shall have the same right as the 
association to insure the liability to 
pay the compensation, and that the 
holder of its policy shall be regarded 
as a subscriber, and that it shall be 
subject to the provisions of the act, a 
company which insured merchant 
tailors against liability was liable to 
an employee of an independent con- 
tractor making clothing for such 
merchant tailors in their workroom, 
although the independent contractor 
carried no insurance. In re Sundine, 
105 N.E. 433, 218 Mass. 1, L.R.A.1916A 
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sponsible.*? 


The relation 


318. 


{[b] It is immaterial under a com- 
pensation policy, whether claimant 
was an employee of an independent 
contractor, where he was a special em- 
ployee of the principal contractor. 
Bassett v. Van de Bogart & Decker, 
225 N.Y.S. 20, 221 App.Div. 606. 


{c] If injured one not independent 
contractor.—One employing an inde- 
pendent contraetom was liable for the 
death of one working for the contrac- 
tor, if the workman was an employee, 
and not himself an independent con- 
tractor. Helton v. Tall Timber Lum- 
ber Co. of Louisiana, 86 So. 729, 148 
La. 180. 


{[d] Direct contractual relation be- 
tween an injured employee of an in- 
dependent contractor and the princi- 
pal is unnecessary. Seabury v. Ar- 
kansas Natural Gas Corporation, 130 
Som ti aw 199, fatiel 2 7 SomzZo Ls 
La.App. 153]. 


{e] Insurer of principal contractor 
is liable-—Fontaine’s Case, 174 N.E. 
268, 274 Mass. 75. 


[f] Liability not changed by neg- 
ligence of another.—Under Work- 
men’s Compensation Act pt 3 § 17, lia- 
bility of the original contractor to 
compensate the servant of a subcon- 
tractor injured by the negligence of 
another workman would be the same 
if the careless workman were the em- 
ployee of any subcontractor or his 
own employee. White v. George A. 
Fuller Co., 114 N.E. 829, 226 Mass. 1. 


[g] Construed as employee.— 
Where an employee of a subcontractor 
has the same rights as the immediate 
employees of the contractor, he is an 
“employee” within the provision pro- 
viding for compensation. White v. 
George A. Fuller Co., 114 N.E. 829, 
226 Mass. 1. 


{h] Principal construed.—(1) The 
word “principal,” as used in a sec- 
tion of the compensation act making 
a principal who undertakes to execute 
any work which is a part of his trade, 
business, or occupation, or which he 
had contracted to perform, and who 
contracts with another for the execu- 
tion by or under the contractor of the 
whole or any part of the work liable 
for injuries to employees of his con- 
tractor, is not limited in its meaning 
to principal contractors, but includes 
any principal who undertakes any 
work as a part of his trade, business, 
or occupation. Clementine v. Ritchie, 
1 La.App. 296 [transf 99 So. 213, 155 
La. 263]. (2) It includes one engaged 
in the business, trade, or occupation 
of building and selling houses. 
Clementine v. Ritchie, supra. 


[i] Provision difficult to apply.— 
Cozens-Hardy, M. R., has said of such 
a provision: “I am disposed to think 
that that is one of the most difficult, 
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er, which had never before borne that relation as to 
each other;?® it forces liability upon parties who are 
not in privity of contract®® and causes one of them, 
often referred to as a statutory employer, to be lia- 
ble for accidents for which he may in no way be re- 
Such a provision makes the principal 
employer liable the same as if he had directly hired 
the employees for the work which such principal em- 
ployer is carrying on.®? 
limited to employees of a contractor standing in im- 
mediate contractual relation with the original con- 
tractor,?? but extend to employees of subcontractors 
of any degree,?* provided such subcontractors have 
a lawful right or duty to engage in the business un- 


Such provisions are not 


if not the most difficult Section in this 
very difficult Act.” Hockley v. West 
London Timber, etc., Co., 7 B.W.C.C. 
652, 669, 670. 


[i] wo employers contemplated. 
—‘‘The section contemplates two per- 
sons, namely, the actual employer of 
the workman, called the contractor, 
and a hypothetical employer of the 
workman, called the principal.” 
Marks v. Carne, [1909] 2 K.B. 516, 518, 
QEBSWEC. Ca 136. 


24. Doyle v. Erard, (Mo.App.) 54 
S.W.(2d) 1006; De Lonjay v. Hart- 
ford Accident & Indemnity Co., 35 S. 
W.(2d) 911, 225 Mo.App. 35; Tesch v. 
Industrial Commission, 229 N.W. 194, 
200 Wis. 616. 


[a] However, where evidence 
clearly preponderates on one side, the 
rule favoring liberal construction of 
the compensation act is inapplicable. 
Tesch v. Industrial Commission, 229 
N.W. 194, 200 Wis. 616. 


[b] Ambiguity in’ clause of work- 
men’s compensation act regarding 
contractor’s liability to subcontrac- 
tor’s employee must be resolved in 
favor of the employee’s right to com- 
pensation. De Lonjay v. Hartford 
Accident & Indemnity Co., 35 S.W.(2d). 
911, 225 Mo.App. 35. 


25. Gallivan v. Wark Co., 136 A. 
223, 288 Pa. 443. 


26. Gallivan v. Wark Co., 1386 A. 
223, 288 Pa. 443. 


27. Johnson vx. Mortenson, 147 A. 
705, 110 Conn. 321, 66 A.L.R. 1428. 


[a] Held not employer and em- 
ployee relationship.—Subcontractor’s 
employee having no right to recover 
wages from contractor and not under 
the latter’s direction, the relation of 
employer and employee did not exist. 
Johnson v. Mortenson, 147 A. 705, 110 
Conn. 221, 66 A.L.R. 1428. 


28. Gallivan v. Wark Co., 
223, 288 Pa. 443. 


136 A. 


29. Gallivan v. Wark Co., supra. 

30. Gallivan v. Wark Co., supra. 

31. Gallivan v. Wark Co., supra. 

32. Halpin v. Industrial Commis- 
sion, 149 N.E. 764, 319 Ill. 130. 


33. Qualp v. James Stewart Co., 
Inc., 109 A. P7180, 266 Pa. 502. 


34. Qualp v. James Stewart Co., 
Inc., supra. 
[a] Dlustration.—Where original 


contractor contractéd for performance 
of contract by subcontractor, and 
where such subcontractor contracted 
for performance of same work with a 
second subcontractor, the original 
contractor was liable for compensa- 
tion for the death of a laborer hired 
by second contractor, though he had 
no knowledge that such subcontractor 
was performing the work, he being an 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dertaken by the original contractor.** Under a see- 
tion providing “that a principal, intermediate or 
subcontractor shall be liable for compensation to any 
employee injured while in the employ of any of his 
subcontractors and engaged upon the subject matter 
of the contract to the same extent as the immediate 
employer,” it is necessary, in order for a person to 
be a principal contractor thereunder, that he have 
contracted or undertaken to perform work for anoth- 
er.8° In situations to which the provision imposing 
liability upon the principal employer** are not ap- 
plicable, under the rule requiring the existence of 
a contract of employment as an essential to the oper- 
ation of the workmen’s compensation law,?® an em- 
ployer who made.a contract of hire limited to the per- 
sonal service of the person employed is not liable to 
a person employed by such employee to assist in the 
performance of the work.*® 


Purpose of provisions. The purpose of provisions 
of the character under consideration is not for the 
protection of subcontractors;*° they were enacted 
for the purpose of giving employees of the contrac- 
tor a remedy against the principal,*! the object being 
to afford full protection to workmen by preventing 
the possibility of defeating the compensation act by 
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hiring irresponsible contractors or subcontractors to 
carry on a part of the employer’s work.*? They are 
intended to throw the burden on the man who secur- 
ed the original contract from the owner to the end 
that employees of any degree doing work thereunder 
may always be protected in compensation claims,** 
and to give to all the employees the benefit of the act 
and induce all employers on the job to carry insur- 
ance for the protection of their employees under the 
statute.‘ 


Necessity that employers be subject to act. In 
some jurisdictions the act as construed does not 1m- 
pose liability ‘upon the principal employer unless the 
principal employer and his contractor each employ 
a sufficient number of workmen to: make them sub- 
ject to the aet.t° In others the principal’s liabil- 
ity as such exists even though the subcontractor is 
not subject to the act.4® In such jurisdictions the 
compensation law takes effect as soon as the relation- 
ship of principal contractor, subcontractor, and em- 
ployee springs into existence.*? 


Relationship required between employer and im- 
mediate employer. <A provision of this nature has 
no application where there is not an independent con- 
tractor or subcontractor relationship,*® as, for ex- 


“employer’ and the second subcon- 
tractor being a “contractor,” and the 
deceased being a “laborer hired by 
contractor.” ualp v. James Stewart 
Co., 109 A. 780, 266 Pa. 502. 


35. Gallivan v. Wark Co., 136 A. 
223, 288 Pa. 443; Qualp v. James 
Stewart Co., Inc., 109 A. 780, 266 Pa. 
502. 


{a] Stranger, without lawful au- 
thority from or through the original 
contractor, cannot force himself into 
a position where the employer will be 
held for compensation liability to his, 
the stranger’s, employees. He must 
be intrusted with the work by one 
who has the right so to intrust him. 
Qualp v. James Stewart Co., Inc., 109 
A. 780, 266 Pa. 502. 


36. Siskin v. Johnson, 268 S.W. 
630, 151 Tenn. 93. 
[a] Rule applied. — Defendants 


who engaged an independent contrac- 
tor to unload car wheels, and who had 
not contracted to do such work for 
another, were not “principal contrac- 
tors,” within Workmen’s Compensa- 
tion Act § 15, making principal con- 
tractors liable for compensation to 
their subcontractor’s employees, and 
were not liable to independent con- 
tractor’s employee. Siskin v. John- 
son, 268 S.W. 630, 151 Tenn. 93. 


[b] Im England there must be 
some obligation on the part of the 
principal to do the work. Walsh v. 
Hayes, 2 B.W.C.C. 202. 


wae See supra text and notes 22, 


38. See supra § 172. 


39. Kackel v. Serviss, 167 N.Y.S. 
348, 180 App.Div. 54. See also Zarns 
v. Swanville Stock Shipping Ass’n, 
225 N.W. 448, 177 Minn. 462 (holding 
that one employed and paid by the 
manager of a voluntary shipping as- 
sociation to move a car was not in the 
employment of the association with- 
in the compensation law). 


40. Byrne v. Henry A. Hitner’s 
Sons Co., 138 A. 826, 290 Pa. 225, 58 A. 
L.R. 865. 


41. Purkable v. Greenland Oil Co., 
253 P. 219, 122 Kan. 720. 


t 


42. Conn.—Johnson v. Mortenson, 
147 A. 705, 110 Conn. 221, 66 A.L.R. 
1428. 


Ill.— Halpin v. Industrial Commis- 
sion, 149 N.E. 764, 319 Ill. 130. 


Mass.—Corbett’s Case, 170 N.E. 56, 
270 Mass. 162. 


Mo.—De Lonjay v. 
dent & Indemnity Co., 
911, 225 Mo.App. 35. 


N.Y.—Casey v. Shane, 
126, 221 App.Div. 660. 


Austr.—Cribb v. Korn, 12 Austr.C. 
TR. 205; 


“It is designed primarily to create 
a new liability on the part of the em- 
ployer and its insurance carrier in 
order that employees working for 
employers not under the act, or those 
working for employers subject to the 
act, but who failed to take out liabil- 
ity insurance might be protected.” 
Kloman v. Industrial Commission of 
Wisconsin, 195 N.W. 404, 406, 181 
Wis. 505. 


[a] Employer cannot escape liabil- 
ity.— An employer cannot escape pro- 
visions of the workmen’s compensa- 
tion act by placing a supposed inde- 
pendent contractor over laborers. 
Robinson v. Youse Lumber Co., 8 La. 
App. 160. 


43. Qualp v. James Stewart Co., 
Ine., 109 A. 780, 266 Pa. 502. 


{a] Legislative intent.—“The Leg- 
islature wanted to definitely fix some 
responsible party with the obliga- 
tion of paying compensation to in- 
jured workmen, and the party select- 
ed was the first whose duty it was to 
assume control of the work. It select- 
ed the first in succession from the 
owner, believing the owner would con- 
tract with none but responsible per- 
sons. He was the first in the field 
and in the contracting scheme of 
work, the head of the endeavor, the 
person to whom an employee would 
naturally look.” Qualp v. James 
Stewart Co., Inc., 109 A. 780, 782, 266 
Pa. 502. 


44. White v. George B. H. Macomb- 
er Co., 138 N.E. 239, 244 Mass. 195. 


[a] Construction defeating aim 


Hartford Acci- 
35 S.W.(2d) 


225 N.Y.S. 


improper.—A construction is not to be 
adopted which would defeat this aim 
and purpose. White v. George B. H. 
A hee Co., 138 N.B. 239, 244 Mass. 


45. De Witt v. State, 141 N.E. 551, 
108 Ohio St. 513 [aff 17 Ohio App. 
192]; Industrial Commission v. Ever- 
ett, 140 N.E. 767, 108 Ohio St. 369. 


[a] Thus an employee of an inde- 
pendent contractor who neither con- 
tributes to the state insurance fund 
nor employs a sufficient number of 
men to make himself subject to the 
provisions of the compensation act, is 
not comprehended within a section 
providing that an employee of an in- 
dependent contractor or subcontrac- 
tor who fails to pay his insurance 
premiums or to elect to pay compen- 
sation direct to his injured employees 
shall be considered as the employee of 
the employer of the independent con- 
tractor or subcontractor, and cannot 
“be considered as the employee of the 
person who has entered into a con- 
tract” with such independent contrac- 
tor. Industrial Commission v. 
ee 140 N.E. 767, 108 Ohio St. 


46. Miller v. McCabe, 190 N.W. 81, 
179 Wis. 192; City of Milwaukee v. 
Fera, 174 N.W. 926, 170 Wis. 348. 


47. Swartz v. Conradis, 148 A. 529, 
298 Pa. 348. 


48. Owers vy. McElveen, (La.Anpp.) 
145 So. 392; Morrison v. Weber-King 
Mfg. Co., 6 La.App.. 388; Young v. 
Petty Stave & Lumber Co., 7 La.App. 
90 [reh den 7 La.App. 294]; Lange 
Canning Co. v. Industrial Commission, 
197 N.W. 722, 183 Wis. 583. 


_{a] Offer to contract.—A corpora- 
tion’s letter was held to be a mere 
offer to contract, not creating con- 
tractual relation, in the absence of 
gece ae cA ele Petty Stave & 
umber Co., aApp. 90 [reh de 
7 La.App. 294]. L > 


(b] After termination of contract. 
—If one running a boarding house 
was a contractor of a canning com- 
pany, his relation with the company 
terminated when he had severed his 
connection and had removed the most 
of his belongings from the premises, 
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ample, where the transaction between the immediate 
employer and the person sought to be held liable as 
his employer is that of purchase and sale;*® nor is 
there any liability as employer, on one who sells 
goods to, and furnishes a place for, the employer of 
claimant to carry on an independent business.°° 


Independent contractor not entitled to compensa- 
tion. Such provisions, however, are limited in their 
application to the employees of the independent con- 
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tractor and do not extend to the independent contrac- 


and the company was not liable for 
compensation to one of his employees 
who was injured when a horse ran 
away with a buggy in which the em- 
ployee was seated preparatory to leav- 
ing. Lange Canning Co. v. Industrial 
Nv iankeles pe 197 N.W. 722, 183 Wis. 
583. 


49. State Compensation Ins. Fund 
v. Industrial Accident Commission, 14 
P.(2d) 306, 216 Cal. 351; Whitley_v. 
Hillyer-Deutsch-Edwards, Inc., (La. 
App.) 142 So. 798; Langley v. McDon- 
ald, 7 La.App. 715; Morrison v. Weber- 
King Mfg. Co., 6 La.App. 388; Perkin- 
son v. Thomas, 164 S.E. 561, 158 Va. 
699. 


[a] Rule stated.—‘‘Where an em- 
ployee claims compensation from an- 
other than his immediate employer 
we do not think he is entitled to re- 
cover although it appears that the 
person from whom compensation is 
claimed was engaged in a hazardous 
business and that the employee’s im- 
mediate employer was employed in 
the business of supplying raw ma- 
terials, etc., necessary in conducting 
the hazardous business, in which em- 
ployment the claimant was engaged, 
where it appears that the work in 
which the claimant was engaged was 
merely incidental to the consumma- 
tion by his employer of a contract of 
sale.’ Langley v. McDonald, 7 La. 
App. 715, 718. 


[b] Tlustrations.—(1) A contrac- 
tor logging timber at his own expense 
and selling the same to a lumber com- 
pany was not company’s agent So as 
to enable an injured contractor’s em- 
ployee to recover compensation from 
the company. Whitley _v. Hillyer- 
Deutsch-Edwards, Inc., (La.App.) 142 
So. 798. (2) A fraternity, which 
sold a building, was not liable to com- 
pensate the purchaser’s servant, in- 
jured in removing the building from 
the fraternity’s premises. Inman v. 
Skelton, 168 N.E. 131, 90 Ind.App. 41. 
(3) Plaintiff, employed by an inde- 
pendent contractor ‘to blast pine 
stumps from an oil company’s land, 
was not entitled to recover for in- 
juries from defendant contracting to 
purchase stumps from plaintiff's em- 
ployer. Windham _v. Newport Co., 
(La.App.) 143 So. 538. (4) Relation 
between contractor removing logs, and 
mill owner purchasing. them, was buy- 
er and seller as regards the mill own- 
er’s liability for compensation. for 
contractor’s injured workman. Perk- 
inson v. Thomas, 164 S.E. 561, 158 Va. 
699. 


[c] Loan by purchaser to seller 
immaterial.—That a buyer of saw- 
logs loaned the seller money to buy 
timber did not make the buyer agent 
or employee within workmen’s com- 
pensation act. Miller v. Brenner 
Lumber Co., 8 La.App. 141. 


[d] Purchaser’s payment of em- 
ployee’s hire.—A purchaser of saw- 
logs is not liable under the compensa- 
tion law for injury _to the seller’s em- 
ployees because he pays haulers’ 
charges on delivery as an accommoda- 


tion to the seller. Miller v. Brenner 
Lumber Co., 8 La.App. 141. 


[e] Paper carrier.—As respects 
compensation, a paper carrier injured 
delivering papers for the lessee of a 
paper route was not an “employee” of 
newspaper publisher who was not a 
party to the lease, and who paid les- 
see no wages, but merely sold lessee 
papers which he circulated under re- 
sponsibility to publisher only for re- 
sult accomplished. State Compensa- 
tion Ins. Fund v. Industrial Accident 
Commission, 14 P.(2d) 306, 216 Cal. 
Sod. 


50. Blake v. American Fork & Hoe 
Co., 131 A. 844,°99 Vt. 301. 


[a] Illustration.—Where an _ em- 
ployer was carrying on his own busi- 
ness on the premises of another by 
purchasing waste wood of a factory, 
cutting it up, and selling it, an in- 
jured employee of such employer 
could not recover from ‘the owner of 
the premises on the ground that his 
employer was an independent con- 
tractor of the owner. Blake v. Ameri- 
ey Fork & Hoe Co., 131 A. 844, 99 Vt. 


51. Centrello’s Case, 122 N.E. 560, 
232 Mass. 456. 


52. Fisher Body Co. v. Wade, 187 
N.E. 78, 45 Ohio App. 263. 


53. See Master and Servant §8§ 
1517-1527. 


54. See cases infra this note. 


[a] Workman held statutory em- 
ployee of principal.—(1) Workman 
for a.contractor baling hay for a 
principal who extensively purchases, 
sells, and handles hay and straw, bal- 
ing whereof is one of the incidents 
of such business, is an employee of 
the principal. State v. De Witt, 17 
Ohio App. 192 [aff 141 N.E. 551, 108 
Ohio St. 513]. (2) Truck driver hired 
by an independent contractor em- 
ployed by a company, operating a 
coal yard, was an employee of the 
company under the compensation act. 
Industrial Commission vy. Continental 
Inv. Co., 242 P. 49, 78 Colo. 399. 


{[b] Workman held employee of 
hirer, not of employer of hirer.—(1) 
Injured workman, supervised and paid 
by a painting contractor furnishing 
all labor and material under written 
contract for definite sum, was an em- 
ployee of independent contractor and 
not the theater owner against whom 
award of compensation was made. 
Fox West Coast Theatres v. Industrial 
Commission, 7 P.(2d) 582, 89 Ariz. 
442, (2)  Decedent employed by a 
contractor to wreck a smokestack for 
a corporation occupied the position of 
foreman in the wrecking of the stack, 
and as:such was contractor’s em- 
ployee. American Steel Foundries v. 
Industrial Board, 119 N.E. 902, 284 Ill. 
99. (3) Longshoreman was an em- 
ployee of a labor organization of long- 
shoremen or its representative where 
they took the job, or rather prevented 
anyone else from taking the job, of 
loading and unloading all trucks 
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tor personally,®! and do not apply so as to entitle an 
independent contractor to compensation from the em- 
ployer of his contractor.°? 


Determination of status of parties. In the deter- 
mination of the question as to whether the person 
employed by the principal is an independent con- 
tractor or subcontractor or a servant of the princi- 
pal, the rules generally applicable to master and 
servant situations®* are controlling.®* 


x 


which appeared on the particular 
dock, and he was not an employee of 
the owner of the truck. Hines v. 
Henry I. Stetler, Inc., 188 N.Y.S. is 
196 App.Div. 622. (4). One employed 
and paid by, receiving his instructions 
from, and subject to discharge by one 
hired by a refintag company to unload 
coal at a certain rate per ton was not 
entitled to compensation from the 
company for injuries suffered while 
unloading coal at its plant, he being 
an employee of an independent con- 
tractor. Indiahoma Refining Co. v. 
Industrial Commission, 142 N.E. 527, 
311 Ill. 153. (5) One employed and 
paid by a hauling contractor to haul 
gravel was not a paving contractors’ 
employee. Security Union Ins. Co. v. 
McLeod, (Tex.Commn.App.) 36 S.W. 
(2d) 449 [rev (Civ.App.) 22 S.W.(2d) 
952]. (6) Laborers engaged to work 
for persons contracting with a_ coal 
company to excavate a slate dump 
were employees of independent con- 
tractors and not of the coal company. 
Raponi v. Consolidation Coal Co., 5 S. 
W.(2d) 1043, 224 Ky. 167. (7) Truck- 
men employed by a contractor to haul 
defendant’s tanks, using their own 
method of doing the werk without 
control by defendant as to details 
were not employees of defendant but 
of an independent contractor, and no 
premium charge could be based on 
the amount paid the contractor. Se- 
curity Union Casualty Co. v. M. & V. 
Tank Co., (Tex.Civ.App.) 12 S.W.(2d) 
1062. (8) An infant who works ina 
shoe factory at the manufacture of 
heels, is not employed by the owner 
of the factory, when the owner has 
given the heels to a contractor to be 
done at so much a case, and when it is 
the latter who has employed the in- 
fant, even when,this contractor and 
his employees work in the factory and 
with the machines belonging to the 
owner. In this case, the latter is not 
liable under the workmen’s compen- 
sation act. Pauzé v. Bergeron, 55 
Que. Super. 245. 


{c] Person held actual employee 
of original employer.—Where plain- 
tiff, operating a pleasure resort, em- 
ployed one to set off fireworks which 
were furnished by plaintiff and set 
off upon his premises for his benefit 
and under his directions, and author- 
ized employment of an _ assistant 
whose compensation was paid by 
plaintiff, an award of compensation 
against plaintiff for injury to such 
assistant was not improper on the 
theory that the one employing him 
was an “independent contractor.” 
Hasenfus v. Industrial Commission of 
Wisconsin, 199 N.W. 158, 184 Wis. 281. 


[d] Person held employee of inde- 
pendent contractors—One working for 
a subcontractor stbject to such sub- 
contractor’s orders, and not subject 
to contractor’s supervision, was not 
an “employee” of the contractor al- 
though paid by contractor’s check, 
where checks were charged against 
the’ subcontractor. Thompson y. In- 
eae Commission, 184 N.E. 638, 351 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[e] Person held independent con- 
tractor.—-(1) One employed to cut 
wood by the cord, where there was no 
agreement as to hours or method of 
work, was an independent contractor, 
and not an employee within the work- 
men’s compensation act. Fidelity & 
Deposit Co. of Maryland v. Brush, 168 
P, 890, 176 Gal. 448. (2) A “person 
employed by a mine owner to dig a 
tunnel has been held to be an inde- 
pendent contractor. Industrial Com- 
mission v. Maryland Casualty Co., 176 
P. 288, 65 Colo. 279. (3) One operat- 
ing a sawmill for the owner at a price 
per foot less expense has been held an 
independent contractor, not a servant 
of the owner, although the owner fur- 
nished the machinery and made pay 
Toll advances.. Zurich General Acci- 
_ dent & Liability Ins. Co. v. Lee, 136 
S.E. 173, 36 Ga.App. 248. (4) One 
hired to move some building material 
in his own way, through his own serv- 
ants, is an independent contractor. In 
re Comerford, 113 N.E. 460, 224 Mass. 
Sis. (5) Plumber employed by a 
farm owner to install a windmill head 
for a stated amount, was an “inde- 
pendent contractor” as regards farm- 
er’s liability for the death of the 
plumber’s employee. Makeever sv. 
Marlin, 174 N.E. 517, 92 Ind.App. 158. 
(6) -A teamster of a lumber company 
who on his free time took the job 
of unloading a car of lumber for a 
specified price, and agreed with claim- 
ant, another teamster, to pay him a 
certain amount for helping him, was 
an independent contractor. Zoltowski 
v. Ternes Coal & Lumber Co., 183 N. 
W. 11, 214, Mich. 231. (7) Acoal yard 
manager for a company, compensated 
at a fixed sum per ton delivered, us- 
ing his own truck and hiring his own 
men, was an independent contractor. 
Industrial Commission v. Continental 
Inv. Co., 242 P. 49; 78 Colo. 399. (8) 
Employer of one injured while deliv- 
ering cotton: seed to mill was an in- 
dependent contractor, not an employee 
of millowners within the compensa- 
tion act. Planters’ Cotton Oil Co. of 
El Paso v. Woods, (Tex.Civ.App.) 25 
S.W.(2d) 188. (9) A person em- 
ployed by one making alterations in 
a theater, to do the painting work for 
a specified sum, and who employed 
and paid a helper and had control over 
himself and the helper was held an 
independent contractor. Greenberg v. 
Sommer, 215 N.Y.S. 382, 216 App.Div. 
416. (10) Detective agency furnish- 
ing a watchman for a company but 
retaining control over and paying him 
was an independent contractor. Till- 
ing v. Indemnity Ins. Co. of North 
America, (Tex.Civ.App.) 283 S.W. 565. 
(11) One furnishing his own appli- 
ances and selecting his own assist- 
ants, sharing in his pay for the work 
of unloading automobiles from a 
freight car for a dealer who exercised 
no control over the work paid for at 
the regular rate of one dollar and 
fifty cents for each machine, was an 
independent contractor. Freiden v. 
Industrial Acc. Commission of Cali- 
fornia, 210 P. 420, 190 Cal. 48. (12) 
One drilling tunnels in a quarry un- 
der contract with a railroad was an 
“independent contractor,’’ and hence 
the railroad was not liable to the 
contractor’s injured employee. Go- 
goff v. Industrial Commission of Utah, 
296 P. 229, 77 Utah 355. (13) A per- 
son employed to saw timber for the 
owner furnishing a sawmill advanc- 
ing money, who had exclusive power 
over the help, including the fixing of 
compensation, and who retained as 
profits the difference between expens- 
es and advances, was held an inde- 
pendent contractor. Irving v. Home 
Acc. Ins. Co., 137 S.E. 105, 36 Ga.App. 
551. (14) Where the owner of a 
sawmill contracted with a person to 


take sawdust ffom a bin as fast as’ 


necessary to prevent such accumula- 


tion as to delay work and remove it 
to a designated place in consideration 
of a fixed price per hour, and a driver 
employed by such person was injured 
while attempting to load a wagon 
from the bin, such person was an in- 
dependent contractor and the driver 
was not an employee of the millowner. 
Farmer v. Purcell, 201 P. 66, 109 Kan. 
612. (15) Contractor hauling oil well 
casing is an independent contractor. 
Mecilvain v. Blue, 203 P. 701, 110 Kan. 
266. (16) One-agreeing to select 
crossties and haul them to a tram- 
road for a specified sum is an inde- 
pendent contractor. Brown v. Weber- 
King Lumber Co., 3 La.App. 596. (17) 
Where defendant furnished a portable 
sawmill, and R agreed to cut into lum- 
ber trees as requested by defendant 
and his customers for a specified price 
per one thousand feet, and R had en- 
tire charge of the details of the work 
and was under no legal obligation to 
consult defendant in hiring or dis- 
charging employees, he was an inde- 
pendent contractor, and defendant 
was not liable under the workmen’s 
compensation. act. for the death of an 
employee of R. La May vy. Industrial 
Commission, 126°N.E.--604, 292 Ill. 76. 
(18) Where a timber owner contract- 
ed for the cutting and hauling of the 
timber with the right reserved to ex- 
ercise direction and control as to re- 
sults but not as to the means and 
methods of performance of the work, 
the contractor was an independent 
contractor and not an employee under 
the workmen’s compensation act. 
Odom v. Sanford & Treadway, 299 S. 
W. 1045, 156 Tenn. 202. (19) One 
contracting to clear weeds from a 
drainage ditch right of way ata stip- 
ulated sum per acre and to furnish 
tools, labor, and expenses, was not an 
“employee” of the contractor, but an 
“independent contractor.” Thompson 
v. Industrial Commission, 184 N.E. 
6338, 351 Ill. 356. (20) One who con- 
tracted to unload wheels at so much 
per car, and whose employer exer- 
cised no control over him, was an in- 
dependent contractor. Siskin v. John- 
son, 268 S.W. 630, 151 Tenn. 93. 


[f] Workman held independent 
contractor.—Where the owner of a 
building in need of repairs called up 
a general contractor and asked him to 
do the work, and the contractor sent 
a plasterer in the habit of doing odd 
jobs for him, charging by the hour or 
job, such plasterer was himself an 
independent contractor, and was not 
in the employ of the contractor with- 
in the workmen’s compensation act. 
Woodhall v. Irwin, 167 N.W. 845, 201 
Mich. 400. 


[g] Person held not independent 
contractor.—(1) One employed by a 
contractor as superintendent of con- 
struction was not an independent con- 
tractor, within Neb. Workmen’s Com- 
pensation Act § 107 (L. [1913] c 198 § 
16). Otis Elevator Co. v. Miller & 
Paine, 240 F. 376, 158 C.C.A.'302. (2) 
One from whom a workman received 
instructions and wages was not an 
independent contractor, although he 
collected his wages only on the com- 
pletion of the job where his employ- 
er retained the right to control the 
workmen hired. New York Indemnity 
Co. v. Industrial Accident Commission 
of California, 252 P.. 775, 80 Cal. App. 
713. (38) Newsboy hiring others to 
assist him in distributing papers was 
not an independent contractor. Globe 
Indemnity Co. v. Industrial Accident 
Commission of State of California, 
284 P. 661, 208 Cal. 715; Call Pub. Co. 
v. Industrial Accident Commission of 
California, 264 P. 300, 89 Cal.App. 194. 
(4) Person with whom a road con- 
tractor contracted to haul gravel, 
Such persons to hire the men and 
teams for a specified sum, but the con- 
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tractor remained in control of the 
work and paid the wages of the men 
hired, was not an independent con- 
tractor. Root & Shadbolt v. Middle- 
ton, 193 N.W. 634, 195 Iowa 1225. (5) 
One contracting to do hauling for an 
oil drilling and producing company, 
which directed him and his employees, 
was not an independent contractor. 
Jones v. Louisiana Oil Refining Cor- 
poration, 3 La.App. 85. (6) Where 
town superintendent hired team from 
owner, and hired employee of such 
owner to drive it, held owner was not 
an independent contractor, of whom 
laborer was employee. Kittle v. Town 
of Kinderhook, 212 N.Y.S. 410, 214 
App.Div. 345. (7) Operator of a saw- 
mill under an oral contract with the 
owner employing his own men, but 
subject to discharge and supervision 
by the owner, was an “employee.” 
Taylor v. Lumbermen’s Mut. Casualty 
Co., 158 S.E. 628, 43 Ga.App. 292. (8) 
A person engaged by a pipe line com- 
pany to drill a water well in the 
drilling of which the company sent 
men to assist and at times directed 
some of the operations was not an in- 
dependent contractor. Oklahoma Pipe 
Line Co. v. Lindsey, 241 P. 1092, 113 
Okl. 296. (9) ‘Contract miner’ and 
those working with him are regarded 
as employees of operator within the 
workmen’s compensation act. Reiter 
v. Garman, 163 A. 74, 107 Pa.Super. 
269. (10) Construction engineers em- 
ployed by a shipbuilding company to 
take charge of and supervise, under 
the former’s instructions, the con- 
struction of a building, and all ex- 
penses, including cost of material and 
payment of workmen, were defrayed 
by the shipbuilding company were 
agents, and not independent contrac- 
tors, and men working under them 
were employers of the shipbuilding 
company. Welden v. Skinner & Eddy 
Corporation, 174 P. 452. , (11) \One 
hired by an owner to remodel a house 
was the owner’s ‘‘employee,” and not 
an “independent contractor,” as re- 
gards liability for death of a fellow 
worker hired with the owner’s con- 
sent, where no result was contracted 
for, and during progress of the work 
the owner determined to tear down 
the entire building. Tesch v. Indus- 
trial Commission, 229 N.W. 194, 200 
Wis. 616. (12) One who contracted 
to cut and haul timber as directed by 
defendants at a specified price per 
thousand feet, was defendants’ em- 
ployee, and not an independent con- 
tractor, where defendants had the 
right to say when and where he 
should begin and cease cutting, and 
generally to direct and supervise the 
work. Finley v. Keisling, 270 S.w. 
629, 151 Tenn. 464. (13) Owner of a 
team hired to a gas company to do 
hauling was not an independent con- 
tractor where the driver furnished 
with the team reported to the foreman 
of the gas company for orders. Ken- 
tucky & West Virginia Gas Co. v. 
Wireman, 43 S.W.(2d) 183, 241 Ky. 18. 
(14). Caretaker of a cemetery who 
hired an assistant to help him was not 
an independent contractor. Grauf v. 
Reing, 95 Pa,Super. 8 (15) An agent 
for the renting and management of an 
apartment building who had a letter 
of appointment, revocable at any time, 
directing him to remit all proceeds 
above his commissions and necessary 
expenses, under which he made leases 
and minor repairs without consulting 
the owners, but in engaging janitors 
he submitted their references to the 
owner for approval, was not an em- 
ployer or an “independent contractor” 
in the management of the building so 
as to render him liable under the 
workmen’s compensation act for the 
death of a janitor. Fischer v. Indus- 
trial Commission, 134 N.E. 114, 301 111. 
621. (16) Teamsters hiring out for 
road work under direction of superin- 
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tendent, who were paid in yardage, 
were employees of contractor, not in- 
dependent contractors. Columbia 
Casualty Co. v. Industrial Commission 
of Utah, 281 P. 198,74 Utah 597. (17) 
An engineering company employed by 
a coal company to do surveying in a 
mine, in the absence of a showing that 
the engineering company had control 
of the manner, method, times, and 
places of doing the work, is presumed 
to be an employee of the coal com- 
pany, and not an independent con- 
tractor; and one employed by the en- 
gineering company to assist it or to 
do such surveying is within that class 
of employees of the coal company pro- 
tected by the workmen’s compensation 
act. Smith v. Donald Coal Co., 115 S. 
E. 477, 92 W.Va. 253. (18) Plaintiff's 
employer doing carpentry work sub- 
ject to the authority of the builder 
empowered to detail work was not an 
independent contractor. Davis. v. 
Starrett Bros., 147 S.E. 530, 39 Ga, App. 
422. (19) Driver of a bread delivery 
truck employing a helper at his own 
expense was not an independent con- 
tractor. De Nardo v. Seven Baker 
Bros., 156 A. 725, 102 Pa.Super. 347. 


[h] Person held not employee of 
independent contractor.—(1) Musi- 
cians, although furnished by the lead- 
er twice each week to play in an 
amusement park, who stipulated the 
amount of compensation they were to 
receive, were not employees of an in- 
dependent contractor, within_ the 
workmen’s compensation aet. Boyle 
v. Mahoney & Tierney, 103 A. 127, 92 
Conn. 404. (2) Where defendant em- 
ployed C to do repair work on a house 
at a weekly or daily wage and allowed 
C to employ plaintiff, also on a daily 
or weekly wage, which was to be paid 
by defendant, there was no independ- 
ent contractor, and plaintiff, claiming 
compensation under the employers’ 
liability act, was in defendant’s em- 
ploy. Shipp v. Bordelon, 94 So. 399, 
152 La. 795. (8) One experienced in 
sewer construction work who engaged 
himself to a contractor for a specified 
price per hour for his time, in addition 
to pay for the use of his automobile, 
with the understanding that he was to 
furnish the tools, secure the necessary 
help paid by the contractor, make the 
excavation and lay the pipe furnished 
to him, fix the working hours, and 
keep the time of himself and the men 
working under his direction, was a 
foreman and not an independent con- 
tractor, so that the contractor was 
liable for compensation for the death 
of one of the men killed by the caving 
of the sides of the excavation. 
Franks v. Carpenter, 186 N.W. 647, 
192 Iowa 1398. (4) Where a con- 
tractor agreed to superintend certain 
building and clearing work in accord- 
ance with instructions, and to accept 
as compensation ten per cent of the 
net cost of labor and material, he was 
an agent and servant of the property 
owner, and the property owner, not 
the contractor, was liable to an in- 
jured employee under the workmen’s 
compensation act. Opitz v. Hoertz, 
161 N.W. 866, 194 Mich. 626. (5) One 
loading coal at a specified rate per 
ton was an “employee,” not an inde- 
pendent contractor, and another work- 
man loading coal and receiving pay 
from the mine owner was not an em- 
ployee of the first loader and could 
recover compensation from the mine 
owner. American Bituminous Coal 
Co. v. Ponder, 15 S.W.(2d) 507, 228 Ky. 
776. (6) Member of a gang unload- 
ing and storing goods brought to a 
wharf in lighters, where one of the 
gang collected the men, and agreed to 
do the job at a fixed price which the 
members of the gang divided among 
themselves, was an employee of the 
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person hiring the gang and not of the 
member who collected it. Bobbey v. 
W. M. Crosbie & Co., Ltd., 85 L.J.K.B. 
239 [rev 84 L.J.K.B. 856]. 


[i] Person held independent con- 
tractor, not subcontractor.—(1) An 
employer who executes a written con- 
tract to do the logging in connection 
with a lumber operation is not a sub- 
contractor, where the other party to 
the contract has nothing whatsoever 
to do with the employment or pay- 
ment of the men employed by the log- 
ging contractor, in execution of the 
work under said contract. Under 
such circumstances, the contractor 
must be considered an independent 
contractor. Strunk v. Keller, 75 Pa. 
Super. 462.. (2) An agreement -be- 
tween a third party and an excavating 
contractor, employed by a building 
contractor for the digging and remov- 
al of loam in the contemplated ex- 
cavation, for which work the third 
party was to receive the loam for his 
pay, was a legally enforceable con- 
tract for the removal of the loam 
from the excavation, and not a gift 
or sale of the loam by the excavation 
contractor, to the third party, so that 
the latter was a subcontractor, and 
his workman, injured while removing 
such loam, was,entitied to recover un- 
der the workmen’s compensation act 
(Gen. St. [1918] § 5345), against the 
building and excavation contractors 
as principal employers. Palumbo v. 
George A. Fuller Co., 122 A. 63, 99 
Conn. 353. 


{ij] Person held immediate em- 
ployer.—One regularly employed as a 
driver for a contract teamster and di- 
rected to haul lumber for third party, 
using his employer’s horse and the 
third party’s wagon, when a fatal ac- 
cident occurred, was an employee of 
his regular employer and such regu- 
lar employer did not stand in any dif~ 
ferent relation than that of an “im- 
mediate employer,’’ as those words are 
used in Workmen’s Compensation In- 
surance and Safety Act § 30 subd d 
(1). Kirkpatrick v. Industrial Acci- 
dent Commission of California, 161 P. 
274, 31 Cal.App. 668. 


[k] Tests and definition of rela- 
tion generally.—Industrial Commis- 
sion v. Maryland Casualty Co., 176 P. 
288, 65 Colo. 279; La May v. Indus- 
trial Commission, 126 N.E. 604, 292 Ill. 
76; Vires v. Dawkins Log & Mill Co., 
42 S.W.(2d) 721, 240 Ky. 550; Bogat- 
sky v. Heller, 1385 A. 416, 152 Md. 18; 
Fox v. Dunning, 255 P. 582, 124 Okl. 
228; New Amsterdam Casualty Co. v. 
Rinehart & Donovan Co., 255 P. -587, 
124 Okl. 227; Oklahoma Pipe Line Co. 
v. Lindsey, 241 P. 1092, 113 Okl. 296; 
Chancellor v. Norwich Union Indem- 
nity Co., 2 S.W.(2d) 495, judgment re- 
versed Norwich Union Ins. Co. v. 
Chancellor, 5 S.W.(2d) 494, reh den 
7 S.W.(2d) 71; Gogoff v. Industrial 
Commission of Utah, 296 P. 229, 77 
Utah 355; Morgan v. Gould, 119 A. 
517, 96 Vt. 275; Tesch v. Industrial 
caus oa 229 N.W. 194, 200 Wis. 


[1] Control as determining ele- 
ment.—U. S. Fidelity & Guaranty Co. 
v. Industrial Commission, (Ariz.) 26 
P.(2d) 1012; Globe Indemnity Co. v. 
Industrial Accident Commission of 
State of California, 284 P. 661, 208 Cal. 
715; Johnson v. Department of Indus- 
trial Relations, Division of Industria] 
Accidents and Safety, 281 P. 440, 101 
Cal.App. 1; New York Indemnity Co. 
v, Industrial Accident Commission of 
California, 252 P. 775, 80 Cal.App. 713; 
Industrial Commission v. Maryland 
Casualty Co., 176 P. 288, 65 Colo. 279; 
Cooper v. Dixie Const. Co., 165 S.E. 
152, 45 Ga.App. 420; Zurich General 
Accident & Liability Ins. Co. v. Lee, 
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136 S.E. 173, 36 Ga.App. 248; Amal- 
gamated Roofing Co. v. Travelers’ Ins. 
Co., 133 N.E. 259, 300 Ill. 487; Make- 
ever v. Marlin, 174 N.E. 517, 92 Ind. 
App. 158; Zainey v. Rieman, 142 N. 
E. 397, 81 Ind.App. 74; Root v. Shad- 
bolt & Middleton, 193 N.W. 634, 195 
Iowa 1225; Kentucky & West Virginia 
Gas Co. v. Wireman, 43 S.W.(2d) 183, 
241 Ky. 18; Zoltowski v. Ternes Coal 
& Lumber Co., 183 N.W. 11, 214 Mich. 
231; Tahona Smokeless Coal Co. v. 
State Industrial Commission, 261 P. 
941128 Okl. 188: Idi, "261. 94251238 
Okl. 190 (two cases); Moore & Glea- 
son v. Taylor, 223 P. 611, 97 Okl. 193; 
Midland Oil & Gas Co. v. Creel, 213 P. 
852, 89 Okl. 23; Producers’ Lumber 
Co. v. Butler, 209 P. 738, 87 Okl. 172; 
Sledge v. Hunt, 12 S.W.(2d) 529, 157 
Tenn. 606; McLeod v. Security Union 
Ins. Co., (Tex.CivsApp.) 22 S.W.(2d) 
952 [rev on other erounds 36 S.W.(2d) 
449]; Lumbermen’s Reciprocal Ass’n 
v. Carter, (Tex.Civ.App.) 19 S.W.(2d) 
346; Gogoff v. Industrial Commission 
of Utah, 296 P. 229, 77 Utah 355. 


[m] Effect of right to use initia- 
tive.—The relation of independent 
contractor may exist although the 
contractee exercises limited control, 
where the contractor has the right to 
work according to his own initiative. 
Peon v. Martin, 140 A. 339, 291 Pa. 


{n] Form of remuneration imma- 
terial—That remuneration was de- 
pendent on the amount of timber cut 
did not make an employee an inde- 
pendent contractor. Robinson  v. 
Yonse Lumber Co., 8 La.App. 160. 


[o] Contract governs status.—(1) 
An unambiguous written agreement 
embodying the entire contract gov- 
erns the liability of a property owner 
and his contractor to‘an injured work- 
man under the workmen’s compensa- 
tion act. Opitz v. Hoertz, 161 N.W. 
866, 194 Mich. 626. (2) Whether an 
engineering company employed by a 
coal mining company to do certain 
surveying in the coal company’s mine 
was an employee or an independent 
contractor depends on the nature and. 
terms of the contract. Smith v. Don- 
ald. Coal @o., 115 S.B. 477, 92> WeVa. 
253. (3) <An assistant hired by an 
agent operating a Selling station for 
an oil refining company was held not 
an employee of the company where 
the agent sold on a commission basis 
and his contract provided that his as- 
sistants should be his employees and 
entirely under his direction and con- 
trol. Ellis v. Associated Industries 
Ins. Corporation, 24 F.(2d) 809 [aff 16 
F.(2d) 464, cert den 49 S.Ct. 92, 278 U. 
S. 649, 73 L.Ed. 561]. 


[p] Right to contract for status of 
employee.—Contractor and  subcon- 
tractor are competent to enter into an 
agreement to the effect that the sub- 
contractor and workmen should be 
employees of the contractor for pur- 
poses .of compensation insurance. 
Burke v. Industrial Commission of 
Utah, 286 P. 623, 75 Utah 441. 


[q] Contract considered as whole. 
—Contract for drilling of an oil well 
will be considered as a whole to deter- 
mine whether the relationship of em- 
ployer and independent contractor 
was created. Constitution Inderanity 
as v. Beckham, 2$9 P. 776, 144 Okl. 


[r] Test liberally applied.—The 
general test for determining whether 
the relation existing is that of inde- 


pendent contractor or employee 
should be liberally applied in work- 
men’s compensation cases. LU Pye ads) 


Fidelity & Guaranty Co. v. Industrial 
Commission, (Ariz.) 26 P.(2d) 1012. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Enforcement agency. It has been held that such 
@ provision cannot be enforced by an industrial com- 
mission under a constitutional provision giving it 
power over “a liability on the part of all employ- 
ers,” and that the courts must be resorted to.°° 


[§ 211] b. Owner or Proprietor as Employer In- 
tended. In some jurisdictions a provision in a com- 
pensation act imposing liability for injuries to em- 
ployees upon the principal contractor or employ- 
er®® is not limited in its application to contractors.** 
In other jurisdictions under such a provision an own- 
er of premises who is the proprietor and operator of 
the business there carried on is the statutory employ- 
er of the employees of an independent contractor who 
has contracted to do a component. part of the busi- 
ness the owner is engaged in®® so that an owner who, 
in the construction of substantial improvements up- 
on his piace, retains in his own hands the construe- 
tion thereof and pareels out fractions of the work 
of construction among separate contractors, each 
responsible solely to the owner for a fraction only 
of the entire work, is a principal employer within 
the meaning of a provision in the compensation act 
making principal employers liable to the employers 
of their contractors and subcontractors,5* and he is 
engaged for the time being in the business of con- 
structing the improvement so as to be within the 
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meaning of a limitation which requires that the 
injury must have occurred in the operation or car- 
rying out of the business or occupation of the prin- 
cipal employer ;*° but if the owner declines to take 
upon himself the business of erecting the building, 
and in good faith employs for that purpose a general 
contractor engaged in that business, the policy of 
the act is satisfied by that substitution of another 
responsible employer in the place of the owner, and 
the owner does not merely by making such a con- 
tract become an employer under the workmen’s com- 
pensation act.* In still other jurisdictions such a 
provision does not impose liability on the owner of 
the premises or proprietor of the business for whom 
the work is being performed.*? Such a provision, it 
has been held, was intended to include within the 
class of statutory employers only principal contrac- 
tors, not owners,** and as employees only those who 
are employees of a subcontractor,®* it being neces- 
sary, in order to create the relation of statutory em- 
ployer under the act, that there be present: (1) An 
employer who is under contract with an owner 
or one in the position of an owner; (2) premises 
occupied by or under the control of such employer; 
(3) a subcontract made by such employer; (4) part 
of the employer’s regular business intrusted to such 
subcontractor; and (5) an employee of such subcon- 
tractor.°> A property owner, which term ineludes a 


55. Thaxter v. Finn, 173 P. 163, 
178 Cal. 270; Sturdivant v. Pillsbury, 
158-P. 222, 172 -Cal. 581; Carstens:v. 
Pilisbury,158 Px 218; .1%2 Cal...572:; 
To same effect Western Indemn. Co. 
v. Pillsbury, 159 P. 721, 172 Cal. 807; 
Donlon Bros. v. Industrial Acc. Com- 
mission, 159 P. 715, 173 Cal. 250 (hold- 
ing that, where one was killed while 


- eutting firewood at a certain price 


per cord under employment by the 
agent of a contractor with the land- 
owner to have the wood cut from 
trees on the land, the deceased fur- 
nishing his own working tools, and 
determining his own hours of labor, 
and his compensation depending on 
inspections and measurement of his 
work, the relation of master and serv- 
ant did not exist); Western Indemn. 
Co. v. State Industrial Acc. Commis- 
sion, 158 P. 1033, 172 Cal. 766 (holding 
that an accident insurance company is 
not liable, under the California work- 
men’s compensation law [St. (1913) p 
279], for indemnity for injuries suf- 
fered by an employee of an independ- 
ent contractor, injured while superin- 
tending the installation of apparatus 
for its assure@). 


56. See supra § 210. 


57. American Steel Foundries Vv. 
Tedestcie Board, 119 N.E. 902, 284 
Ill. 99. 


{a] Person contracting for extra- 
hazardous job.—A corporation which 
contracted with an individual to do 
the work of wrecking a smokestack 
for it, which work was extrahazard- 
ous, was within the description of 
persons on whom liability for injury 
or death of a subemployee was im- 
posed. American Steel Foundries v. 
andes eat Board, 119 N.E. 902, 284 
TU 99; 


58. Uyeno v. Chun Kim Sut, 31 
Hawaii 102; Snyder v. Kolb, 123 So. 
454, 38 La.App. 414. 


[a] Thus the owner of timber and 
of a sawmill was held liable as prin- 
cipal in a compensation suit by a mill 
employee, although a third party was 
cutting timber and operating the mill. 
Snyder v. Kolby 123 So. 454, 38 La. App. 


2 


414. 


{b] In New York (1) under L. 
(1922) c 615, a direct liability is im- 
posed upon the owner of timber other 
than farm lands for injuries to em- 
ployees of contractors performing 
work or services in connection there- 
with for the owner, which work or 
service involves or includes a hazard- 
ous employment. Casey v. Shane, 225 
N2Y.S:, 126, 6221 “App.Div. 7660.) 6 12) 
Where the owner of a building en- 
gaged a carpenter to make repairs, 
the carpenter to furnish the materials 
and labor, a workman employed by 
the carpenter was not an employee of 
the owner, so as to be entitled to com- 
pensation, under the workmen’s com- 
pensation law, although on particular 
occasions, in the absence of the con- 
tractor, a representative of the owner 
gave instructions as to the particular 
places where he desired the work to 
progress and the particular kind of 
work to be done. Bache v. Salvation 
Army, 195 N.Y.S. 151, 202 App.Div. 17. 


59. Bello v. Notkins, 124 A. 831, 
101 Conn. 34. See Bogoratt v. Pratt 
& Whitney Aircraft Co., 157 A. 860, 
114 Conn. 126 (indicating doubt as to 
authority of Bello v. Notkins, 124 A. 
831, 101 Conn. 34) (holding that even 
though aircraft company intrusted 
construction to more than one inde- 
pendent contractor, construction of 
factory building was not “part or 
process in trade or business” 
make company immune, by reason of 
subjection to Compensation Act, from 
liability to subcontractor’s employee 
in action of negligence). 


60. Bello v, Notkins, 124 A. 831, 
101 Conn. 34. 
61. Bello v. Notkins, supra. See 


Fidelity & Casualty Co. of New York 
v. Industrial Accident Commission of 
California, 260 P. 928, 86 Cal.App. 445 
(holding that, under a contract pro- 
viding a fixed sum for builder’s serv- 
ices and equipment, a finding that the 
builder, not the owner, was the em- 
ployer of the injured workman was 
warranted). 


62. Phoenix Indemnity Co. v. Bar- 


ton Torpedo Co., 19 P.(2d).739, 137 
Kan. 92; Tralle v. Hartman Furni- 
ture & Carpet Co., 217 N.W.-952, 116 
Neb. 418; Midland Oil & Gas Co. v. 
Creel, 213 P. 852, 89 Okl. 23; Produc- 
ers Lumber Co. v. Butler, 209 P. 738, 
87 Okl. 172. See Cooper v. Dixie 
Const. Co., 165 S.E. 152, 45 Ga.App. 
420 (holding that a construction com- 
pany which contracted with another 
for clearing a reservoir basin, not li- 
able to pay compensation as employer 
of a laborer employed by the con- 
tractor); Irving v. Home Acc. Ins. 
Co., 137 S.E. 105, 86 Ga.App. 551 (hold- 
ing that an employee of an independ- 
ent contractor sawing timber for the 
owner was not entitled to recover 
compensation for injuries from the 
owner). 


[a] Lessor.—The owners and les- 
sors of a building who permitted a 
lessee to remodel the interior of the 
building are not employers of an in- 
jured employee of a contractor em- 
ployed by the lessee to do the re- 
modeling. Tralle v. Hartman Kurni- 
ture & Carpet Co., 217 N.W. 952, 116 
Neb. 418. 


63. McDonald v. Levinson Steel 
Co., 153 A. 424, 302 Pa. 287. 


[a] “Owner” is not “statutory em- 
ployer” within the compensation act. 
McDonald v. Levinson Steel Co., 153 
A. 424, 302 Pa. 287. 


64. McDonald v. Levinson Steel 
Co., supra. 


[a]. “Contractors” construed.—As 
regards statutory employer, ‘‘contrac- 
tors’ within a compensation act is 
held synonymous with “subcontrac- 
tors.’”” McDonald v. Levinson Steel 
Co., 153 A. 424, 302 Pa. 287. 


65. McDonald v. Levinson Steel 
Co., supra. See Bamber v. City of 
Norfolk, 121 S.B. 564, 188 Va. 26 
(holding that sections imposing lia- 
bility upon a person referred to as the 
principal contractor have been held 
to apply only to some independent 
contractor who undertakes to do such 
work as is mentioned in the section 
for an owner or some one else, which 
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lessee when he builds or erects for himself or for his 
own use a structure on the property leased,°® mere- 
ly because he lets a contract for work to be done on 
his premises does not become, for compensation pur- 
poses, the employer of the employees of his contrac- 
tor®’? even though his regular course of business is 
the same as that he contracted for.*® 
owner contracts with another for work on his prem- 
ises in furtherance of his regular business, the em- 
ployment is an independent one, and does not es- 
tablish the relation of master and servant or stat- 
utory employer and employee,®® and a workman in- 
jured on that work is not entitled to compensation 
from the owner as statutory employer or master,’° 
unless the relation of master and servant is establish- 
ed by the contract reserving control over the means 
of accomplishing the work as well as over the result 


to be accomplished.*+ 


independent contractor sublets. the 
work or some part of it to at least 
one other independent contractor, who 
employs the workman mentioned in 
the section upon the work which is 
sublet. In other words, that such sec- 
tions are applicable only to cases in 
which there are at least four persons 
in interest, namely: First, an owner 
or other person who is having the 
work executed for himself; second, 
an independent contractor who has 
undertaken to execute the work for 
the person first mentioned; third, a 
subcontractor, between whom and the 
independent contractor (the persons 
secondly mentioned) there is a con- 
tract for the execution by or under 
the subcontractor of the whole or 
some part of the work; and fourth, 
a workman “employed in the work’’). 


66. McDonald v. Levinson Steel 
Co., 153 A. 424, 302 Pa. 287. 


[a] essee held not contractor to 
build.—A lessee sued for injuries toa 
contractor’s employee was held, as re- 
gards compensation, not a builder un- 
der the owner by virtue of lease pro- 
visions authorizing but not requiring 
him to build, and providing that after 
the termination of the lease the build- 
ing becomes the property of the own- 
er. McDonald v. Levinson Steel Co., 
153 A. 424, 302 Pa. 287. 


67. McDonald v. Levinson’ Steel 
Co., supra; Brooks v. Buckley & 
Banks, 139 A. 379, 291 Pa. 1. 


[a] “Cost plus” contract.—An 
owner contracting with the employer 
of men on a cost plus basis is not 
necessarily the employer of the con- 
tractor’s men, although controlling 
the work done. Brooks v. Buckley & 
Banks, 139 A. 379, 291 Pa. 1. 


68. McDonald v. Levinson Steel 
Co., 153 A. 424, 302 Pa. 287. 


[a] TIllustration.—An owner erect- 
ing his own building does so as own- 
er, not as principal contractor or em- 
ployer, although his regular course of 
business may be that of builder. Mc- 
Donald v. Levinson Steel Co., 153 A. 
424, 302 Pa. 287. 

69. McDonald v. Levinson Steel 
Co., supra. 

70. McDonald v. Levinson Steel 
Co., supra. 

71, McDonald v. Levinson Steel 
Co., supra. 

72. See statutory provisions. 

73. Massolini v. Driscoll, 159 A. 
480, 114 Conn. 546; Pascoal v. Morten- 
son, 145 A. 149, 109 Conn. 39; Fox v. 
Fafnir Bearing Co., 139 A. 778, 107 
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So, where an 


Conn. 89, 58 A.L.R. 861; Crane v. 
Peach Bros., 187 A. 15, 106 Conn. 110. 


74. Conn.—Massolini v. Driscoll, 
159 A. 480, 114 Conn. 546; Pascoal v. 
Mortenson, 145 A. 149, 109 Conn. 39; 
Fox v. Fafnir,Rearing Co., 139 A. 778, 
107 Conn. 89, 58 A.L.R. 861; Crane v. 
Peach Bros., 137 A. 15, 106 Conn. 110. 


Ga.—Cooper v. Dixie Construction 
Co., 165 S.E. 152, 45 Ga.App. 420. 


Ill.—Thompson vy. Industrial Com- 
mission, 184 N.E. 6338, 351 Ill. 356; 
Halpin v. Industrial Commission, 149 
N.E. 764, 319 Ill. 130. 


Mass.—In re Comerford, 118 N.E. 
900, 229 Mass. 578. 


Mo.—Doyle v. Erard, (App.) 54 S. 
W.(2d) 1006. 


Tenn.—Siskin v. Johnson, 268 S.W. 
630, 151 Tenn. 93; Williams v. Bu- 
chanan, 261 S.W. 660, 149 Tenn. 649. 


Eng.—Andrews v. Andrews, [1908] 
2 K.B. 567, 1 B.W.C.C. 264. 


[a] Purpose of statute.—‘In this 
the thought and purpose of the legis- 
lative mind evidently were to lessen 
the obligations of the principal con- 
tractor to employees of subcontrac- 
tors and make the principal contrac- 
tor liable only for work done under 
his more immediate supervision and 
control.” Doyle v. Hrard, (Mo.App.) 
54 S.W.(2d) 1006, 1009. 


[b] Effect of payment to principal 
contractor for insurance.—That a 
subcontractor paid the contractor for 
insurance on the subcontractor’s em- 
ployees did not make the contractor 
liable for compensation for the death 
of the subcontractor’s employee killed 
a half mile from the right of way of 
the drainage district where the sub- 
contractor was to work. Thompson v. 
Industrial Commission, 184 N.E. 633, 
Soils lao DG. 


[c] Injury held to have been on 
premises,—Where one contracting to 
build a state highway contracted with 
an independent subcontractor to quar- 
ry stone in a state quarry which had 
been turned over to him, retaining no 
control of the manner of quarrying 
except to supply a fireman to operate 
a state drill when necessary, an em- 
ployee of the subcontractor could re- 
cover from the principal contractor 


compensation for injury to his eye. 
Williams v. Buchanan, 261 S.W. 660, | 


149 -Tenn. 639. 


[d] Injury held not to have been 
on premises.—(1) A laborer injured 
while being returned from work to 
his home at a distance from the place 
where he was working is not entitled 
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[§ 212] c. Work of Original Employer. In many 
jurisdictions provisions of the compensation act mak- 
ing the original employer lable for injuries to the 
employees of the immediate employer are made ap- 
plicable only if the work being done at the time of 
the injury is a part of the trade, business, or occupa- 
tion carried on by the original employer, or is work 
which he has contracted to perform, and is perform- 
ed in, on, or about the premises under his control.*? 
In such jurisdictions, to render a principal employer 
liable, it is necessary that the relation of prin- 
cipal employer and contractor must exist in work 
wholly or in part for the former;7? that the work 
must be in, on, or about premises controlled by the 
principal employer;7* and that the work be a part 
or process in the trade, business,*or occupation of 
the principal employer,’® not merely incidental or 


to an award against the principal con- 
tractor. Cooper v. Dixie Construction 
Co., 165 S.E. 152, 45 Ga.App. 420. (2) 
A truck driver killed while returning 
on the; highway to the place of the 
contractor’s work after hauling tanks 
for a subcontractor was not employed 
on or about the premises where the 
principal contractor was doing work. 
Doyle v. Erard, (Mo.App.) 54 S.W. 
(2d) 1006. 


[e] “Immediate premises,” as used 
in a statute, does not include a public 
highway used in going to and from a 
place of work. Halpin v. Industrial 
Commission, 149 N.E. 764, 319 Ill. 130. 


75. U.S.—Wisinger v. White Oil 
Corporation, 24 F.(2d) 101. 


Colo.—Devereux y. Industrial Com- 
mission, 290 P. 287, 87 Colo. 594; 
American Radiator Co. v. Franzen, 254 
P. 160, 81 Colo. 161. 


Conn.—Massolini v. Driscoll, 159 A. 
480, 114 Conn. 546; Pascoal v. Morten- 


son, 145 A. 149, 109 Conn. 39; Fox v. 
Fafnir Bearing Co., 139 A. 778, 107 
Conn 289}) 53" ACL ReS6ri Cranes yv., 


Peach Bros., 137 A. 15, 106 Conn. 110. 


Idaho.—Palmer v. J. A. Terteling & 
Sons, 16 P.(2d) 221, 52 Idaho 170; 
Fisk v. Bonner Tie Co., 232 P. 569, 
40 Idaho 304. : . 


La.—White v. Equitable Real Es- 
tate Co., 189 So. 45, 18 La.App. 714; 
Seabury v. Arkansas Natural Gas 
Corporation, 127 So. 25, 14 La.App. 153 
[aff 130 So. 1, 171 La. 199]. 


Md.—M. A. Long Co. v. State Acci- 
dent Fund, 144 A. 775, 156 Md. 639. 


Mass.—In re Comerford, 118 N.E. 
900, 229 Mass. 573. 


Mo.—Pruitt v. Harker, 43 S.W.(2d) 
769, 328 Mo. 1200. 


Pa.—McGrath v. Pennsylvania Sug- 
ar Co., 131 A. 926, 285 Pa. 84: Mc- 
Grath v. Pennsylvania Sugar Co., 127 
A. 780, 282 Pa. 265; Qualp v. James 
Stewart Co., 109 A. 780, 266 Pa. 502. 


Tenn.—Williams v. Buchanan, 261 
S.W. 660, 149 Tenn. 639. 


Vt.—O’Boyle v. Parker-Young Co., 
112 A. 385, 95 Vt. 58. 


Va.—Perkinson v. Thomas, 164 S.E. 


561, 158 Va. 699. 3s 


Wis.—Great Atlantic & Pacific Tea 
Co. v. Hattle, 236 N.W. 575, 205 Wis. 7. 


Eng.—Dittmar v. Ship V. 593, 
[LOO aly BM 889 2am .VWRCe Oe aie. 
Brine v. May, 6 B.W.C.C. 134; Skates 
v. Jones, 3 B.W.C.C. 460; Waites v. 
Pee yh Exhibition, 2 B.W.C.C. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Alta.—Ringwood v. Grand Trunk 
Pacific R. Co., 7 Alta.L. 226, 17 Dom. 
L.R. 202, 28 West.L.R. 388, 7 West. 
Wkly. 15. 


Austr.—Cribb v. Korn, 12 Austr.C. 
L.R. 205. 


[a] Im other words, to create the 
principal contractor a statutory em- 
ployer, he must have contracted in 
the first instance to do the work him- 
self, and subsequently sublet the 
whole or a portion of it to some one 
else. M. A. Long Co. v. State Acci- 
dent Fund, 144 A. 775, 156 Md. 639. 


[b] Responsibility of business 
cannot be evaded.—One engaged in an 
occupation contemplated by the em- 
ployers’ liability act cannot contract 
with another to perform work and 
thereby relieve himself of responsi- 
bility to the contractor’s employees. 
White v. Equitable Real Estate Co., 
139 So. 45, 18 La.App. 714. 


[ec] Test of employment.—(1) Un- 
der a workmen’s compensation act 
defining ‘‘employer” and ‘“employ- 
ment,” “the true test is, Did the work 
being done pertain to the business, 
trade, or occupation of the defendant, 
carried on by it for pecuniary gain? 
If so, the fact that it was being done 
through the medium of an independ- 
ent contractor would not relieve the 
defendant from liability.” O’Boyle v. 
Parker-Young Co., 112 A. 385, 386, 95 
Vt. 58 [quot Uyeno v. Chun Kim Sut, 
31 Hawaii 102, 107]. (2) A test is 
' whether the one for whom the work 
is done is virtually the proprietor or 
operator of the business carried on. 
Fisk v. Bonner Tie Co., 232 P. 569, 40 
Idaho 304, (3) Whether the work in 
question is of a character that ordi- 
narily would be performed in the fac- 
tory by its regular employees in the 
daily routine of their duties has been 
held a helpful test. Fox v. Fafnir 
Bearing Co., 139 A. 778, 107 Conn. 89, 
58 A.L.R. 861. 


[d] Contract as determining regu- 
lar business.— Where a laborer on the 
premises under the general contrac- 
tor’s control is engaged by a subcon- 
tractor to doa part of the work under- 
taken by the original contractor, the 
work is a part of the original con- 
tractor’s regular business, made so 
by his contract with the owner. 
Qualp v. James Stewart Co., 109 A. 
780, 266 Pa. 502. 


{e] Terms “trade” or “business” 
construed.—Such terms are not syn- 
onymous, because ‘trade’ commonly 
connotes buying, selling, or exchang- 
ing of commodities, while ‘‘business”’ 
is a much broader term, and is used 
broadly to signify that which engages 
time, attention, or labor, as a princi- 
pal serious concern or interest, and 
in this sense it embraces everything 
about which one can be employed, 
and, as applied to a public corpora- 
tion, term signifies the conduct of the 
usual affairs of the corporation and 
such as commonly engage the atten- 
tion of its officers. Massolini v. Dris- 
coll, 159 A. 480, 114 Conn. 546. 


[f] “Business” construed.—‘‘The 
business of a person as the word is 
here used, is that calling which he 
pursues for livelihood or _ gain.” 
American Radiator Co. v. Franzen, 254 
P. 160, 81 Colo. 161. 


[g] Need not be manufacturing 
process.—If the work is a part of 
keeping the employer’s factory in run- 
ning condition, it is a part of its trade 
or business although not directly con- 
nected with any manufacturing proc- 
ess. Fox v. Fafnir Bearing Co., 139 
A. 778, 107 Conn. 89, 58 A.L.R. 861. 


{h] Employment held part of prin- 
cipal’s business.—(1) An oil land les- 
see, engaged in the drilling of oil and 
gas wells, employing an independent 


. 
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contractor to erect a derrick, was lia- 
ble for compensation for the death of 
the contractor’s workman falling 
from the derrick, ‘on, in or about 
premises.”’ Purkable v. Greenland 
Oil Co., 253 P. 219, 122 Kan. 720. (2) 
Owner of oil leases was liable under 
the compensation act, not under gen- 
eral tort statute, for the death of op- 
erators’ employee, irrespective of 
whether operators were sublessees or 
independent contractors, they being 
obligated to develop and operate the 
field which the lessee was obligated 
to do. Wisinger v. White Oil Corpo- 
ration, 24 F.(2d) 101. (3) Teaming 
contractor hauling pipes between oil 
wells operated by a gas company was 
engaged in the :company’s business, 
so that the company was liable to 
pay compensation to the contractor’s 
employee. Seabury v. Arkansas Nat- 
ural Gas Corporation, 127 So. 25, 14 
La.App. 153 [aff 130 So. 1, 171 La. 
199]. (4) Assignees of a mining lease 
and option to purchase, contracting 
and paying for tunnel work by as- 
Ssignors, were engaged in operation 
of mining business by “contracting 
out” part of the work, and liable for 
the death of assignee in prosecution 
of the work. Devereux v. Industrial 
Commission, 290 P. 287, 87 Colo. 594. 
(5) Manufacturer. owning lumber to 
be shipped to its factory was virtual- 
ly the proprietor of the business of 
hauling lumber, being carried on at 
the time of accident on a bridge to 
the driver of a wagon, within the 
meaning of workmen’s compensation 
act (Gen. L. p 5758, subds 1, 2, 5), de- 
fining employer, as_ distinguished 
from the wagon driver’s immediate 
employer under contract! to haul the 
lumber and load it on cars at a speci- 
fied price per thousand. O’Boyle v. 
Parker-Young Co., 112 A. 385, 95 Vt. 
58. (6) Where the owner of timber 
land, desiring to have the timber cut, 
furnished five sawmills, each operated 
by an independent contractor, who 
employed not exceeding six or seven 
employees, the cutting and sawing of 
the timber into lumber was an oper- 
ation of the usual business which he 
carried on or about his premises. 
Pruitt v. Harker, 48 S.W.(2d) 769, 
328 Mo. 1200. (7) A company con- 
tracting with a truck owner to de- 
liver butter was liable for compensa- 
tion for the death of the truck own- 
er’s employee. Great Atlantic & Pa- 
cific Tea Co. v. Hattle, 236 N.W. 575, 
205 Wis. 7. (8) Where a person car- 
rying on business as a coal merchant 
and importer of coal, in the trans- 
ference of a cargo from a ship to the 
sheds employed a cartage contractor 
to send horses and carts and men and 
one of the men, while engaged in 
“canting” the tub conveying the coal 
from the hold of the vessel to the 
cart, was injured, the work on which 
applicant was engaged at the moment 
of the accident was work in the 
course of the coal merchant’s ordi- 
nary trade or business. Cole v. Cal- 
vert & Harpur, [1931] N.Ir. 38, [1931] 
W.C.&T. 46. (9) A railway company 
employed a firm of signal makers to 
fit up the necessary signals for new 
sidings, which they were construct- 
ing in connection with their existing 
line. While fitting the signal wires, 
a workman employed by the signal 
makers was knocked down by a train 
on the main line and killed. It was 
held that the work on which deceased 
was engaged at the time of the acci- 
dent was part of the business of the 
railway company, and was not mere- 
ly ancillary or. incidental thereto. 


Burns v. North British Railway, 2 
F. (Ct.Sess.) 629. (10) Where a rail- 
way company which charged a 


through rate, inclusive of all charges 
for collection and delivery, for the 
conveyance of goods by their railway, 
contracted with a firm of carting con- | 
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tractors for the collection and deliv- 
ery from and to the public of goods 
sent or to be sent by rail, they receiv- 
ing from the railway company in pay- 
ment of such collection and delivery 
a proportion of the through -rates 
paid by the public, a servant of the 
contractors, acting in pursuance of 
the contract between his employers 
and the railway company, who was 
fatally injured while he was engaged 
in transferring goods from a lorry 
to a goods train for transmission by 
rail was at the time of the accident. 
engaged in part of the work under- 
taken by the railway company and 
not merely ancillary or incidental 
thereto. Greenhill v. Caledonian Rail- 
way, 2 F. (Ct.Sess.) 736. (11) Where 
a firm of contractors was under.a con- 
tract to do al] the carting work in con- 
nection with a factory and one of the 
carters in the employment of the 
carting contractors was injured with- 
in the factory when engaged in cart- 
ing work under this contract, the 
earting work in which he was engag- 
ed at the time of the accident was not 
“merely ancillary or incidental to,” 
but ‘was part of the trade or business 
carried on’ by the defenders in the 
factory. Bee v. Ovens, 2 KF, (Ct. Sess.) 
439. (12) Coal merchants and a light- 
erman entering into a contract for 
navigation to a branch house of a 
lighter they had purchased are with- 
in the act. Dittmar v. Ship V. 593, 
[1909]-1 K.B.. 389; .2-B-W.C.C. 178. 


[i] Work held not part of contrac- 
tee’s trade or business.—(1) A crop- 
per farming land for the owner on 
shares and hiring and paying for all 
help used has been held not engaged 
in work which is a part of the owner’s 
trade or business. Cribb v. Korn, 12 
Austr.C.L.R. 205. (2) A contractor’s 
truck driver, injured in repairing an 
automobile chain was held not shown 
to have been injured in doing work 
which was a part or process of the 
contractee’s trade or business. Crane 
v. Peach Bros., 137 A. 15, 106 Conn, 
110. (3) Contractor’s removing of 
logs to a mill was not part of lum- 
ber manufacturer’s “trade or busi- 
ness,’ so as to make the manufacturer 
liable for compensation for contrac- 
tor’s workman’s loss of eye. Perkin- 
son v. Thomas, 164 S.E. 561, 158 Va. 
699. (4) The placing of gravel ata 
highway crossing has been held not 
work “in the way” of a railway com- 
pany’s business so as to make it liable 
to an injured employee of a contrac- 
tor with whom it had contracted for 
the work. Ringwood v. Grand Trunk 
Pacific R..Co., T Alta, Li. 226, 17, Dom. 
L.R., 202, 28 West.L.R. 3838, 7 West. 
Wkly. 15. (5) An estate agent con- 
tracting to have a house repaired is 
not within the act. Brine v. May, 6 
B.W.C.C. 134. (6) Skating rink pro- 
prietors contracting to have a build- 
ing removed for their purposes are 
not within the act. Skates v. Jonizs, 
3 B.W.C.C. 460. (7) An exhibition 
company letting a side show is not 
within the act. Waites v. Franco- 
British Exhibition, 2 B.W.C.c. 199. 
(8) Chemical manufacturers employ- 
ing a rigger to tar structures used in 
the manufacture of chemicals are not 
within the act. Zugg v. Cunningham, 
1A BAW ,.G,C. 257. \ 


[j] Interest of principal required. 
—That assignees of a mining lease 
and option to purchase had no per- 
fected interest when assignor was 
killed was immaterial as respects lia- 
bility as employer. Devereux v. In- 
dustrial Commission, 290 P. 287, 87 
Colo. 594. 


{k] Held employee of independent 
contractor.—A driver collecting rub- 
bish for a city, paid and controlled 
by a contractor furnishing horses and 
driver to the city, was the contrac- 
tor’s employee, and not an employee 
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ancillary to it,7® which facts must be fully met by 
Such provisions are not in- 
tended to make a contractee liable to the injured em- 
ployees of every one with whom he has some sort of 
contractual relations;’® they are intended to deal 
with situations where a person or corporation dis- 
charges his or its duties under a contract by sublet- 
ting work, or where such person or corporation dele- 
gates his or its usual business to another under con- 
It is necessary that the employer of such 
contractor or subcontractor be engaged in the line of 
work contracted for, as a trade, business, or occupa- 
tion, in order for the section to apply,®® and that he 


the facts established.*? 


tract.?? 


loaned to the city, as regards liabil- 
ity for his death. Massolini v. Dris- 
coll, 159 A. 480, 114 Conn. 546. 


[1] Janitor work.—(1) Washing 
the windows of a factory building in 
which were manufactured ball bear- 
ings, by a window washer employed 
by an independent contractor, was 
held work within the designation of 
the statute. Fox v. Fafnir Bearing 
Co., 139 A. 778, 107 Conn. 89, 58 A.L. 
R. 861. (2) Washing the windows of 
a building of a radiator company 
whose business was manufacturing 
and selling heating plants was held 
not a part of such company’s busi- 
ness as to make it the employer of the 
employee of an independent contrac- 
tor with whom the radiator company 
had contracted to have its windows 
cleaned. American Radiator Co. v. 
Franzen, 254 P. 160, 81 Colo. 161. (3) 
A window-cleaner, while engaged, in 
the employment of a window cleaning 
company, in cleaning the windows of 
a workshop belonging to a firm of 
tailors, fell from one of the windows 
and was injured. He claimed compen- 
sation from the tailors as being the 
undertakers within the meaning of 
the Workmen’s Compensation Act of 
1897.. It was held that the work of 
window cleaning was not a part of 
or process in the trade or. business 
carried on by the respondents, and 
consequently, under § 4, that they 
were not liable to pay compensation. 
peeeetes v. Hunter, 4 F. (Ct.Sess.) 
580. 


[m] Stevedoring.—(1) Where a 
sugar refining company controlled a 
wharf where products and material 
were received.and moved, but had no 
control of loading or unloading, such 
services being performed by em- 
proves of a stevedore firm, it was 

eld that labor performed by such 
employees was not the “regular busi- 
ness’”’ of the refining company, within 
the workmen’s compensation act. Mc- 
Grath v. Pennsylvania Sugar Co., 131 
A. 926, 285 Pa. 84; McGrath v. Penn- 
sylvania Sugar Co., 127 A. 780, 282 
Pa. 265. (2) ‘Where a stevedore com- 
pany engaged men to load sugar of a 
refining company, the former having 
entire charge of the work, the fact 
that the refining company contracted 
with another to refine sugar, no obli- 
gation to assist in its transportation 
being imposed, did not fix the refin- 
ing company as a “contractor” and 
the stevedore company as a “‘subcon- 
tractor,” bringing them within Work- 
men’s Compensation Act art 1 § 105. 
McGrath v. Pennsylvania Sugar Co., 
131 A. 926, 285 Pa. 84; McGrath v. 
Pennsylvania Sugar Co., 127 A. 780, 
282 Pa. 265. (3) A stevedore company 
which hired men to load sugar of a 
refining company and had _ entire 
charge of work performed, is an “in- 
dependent contractor,’ and those en- 
gaged in loading sugar are its em- 
ployees. McGrath y. Pennsylvania 
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Sugar Co., 131 A. 926, 285 Pa. 84; Mc- 
Grath v. Pennsylvania Sugar Co., 127 
A. 780, 282 Pa. 265. 


76. Corbett’s Case, 170 N.E. 56, 270 
Mass. 162; In re Comerford, 118 N.E. 
900, 229 Mass. 573; Texas Refining 
Co. v. Alexander, (Tex.Civ.App.) 202 
S.W. 181. 


{a] hus a machinist sent by a 
machine shop to do certain work on 
a machine was not an employee of the 
company owning the, machine. Texas 
Refining Co. ‘vs Alexander, (Tex.Civ. 
App.) 202 S.W. 181. 


77. Crane v. Peach Bros., 137 A.., 
15> LOG «Conn: -110. 


78. Madison Entertainment Corpo- 
ration v. Kleinheinz, 248 N.W. 415, 
211 Wis. 459. 


79. Madison Entertainment Corpo- 


ration v. Kleinheinz, supra. ; 


{a] Promotion of entertainment.— 
A corporation promoting entertain- 
ments to exploit the facilities of a 
baseball field were not liable for pay- 
ment of compensation to an injured 
baseball player employed by the own- 
er of a team using the field under con- 
tract with the corporation giving the 
team owner a stipulated guaranty 
since its business was the furnishing 
of facilities for giving entertainments 
rather than the giving of them 
through its own efforts, and hence it 
was not endeavoring to discharge its 
business through independent con- 
tractors and thus avoid the necessity 
of doing business through direct em- 
ployees. Madison Entertainment 
Corporation v. Kleinheinz, 248 N.W. 
415, 211 Wis. 459. 


atte Jackson v. Young, 6 La.App. 


81. Seabury v. Arkansas Natural 
Gas Corporation, 130 So. 1, 171 La. 
LOO lati 27 Son 2osuk4s ud Appi pad $ 
White v. Equitable Real Estate Co., 
139 So. 45, 18 La.App: 714. 


[a] MNlustrations.—(1) A real es- 
tate owner leasing property is not 
engaged in a hazardous occupation 
and may employ an independent con- 
tractor to make repairs without ren- 
dering himself liable for compensa- 
tion of the contractor’s injured em- 
ployees. White vy. Equitable Real Es- 
tate Co., 139 So. 45, 18 La.App. 714. 
(2) A wholesale grocer incidentally 
using trucks for delivery to custom- 
ers, and who hired an independent 
contractor to transport sugar to a 
wholesaler’s business which was non- 
hazardous, was not liable under the 
compensation law for the accidental 
death of a contractor’s employee 
while riding on the contractor’s truck. 
Adams v. Hicks Co., (La.App.) 149 So. 
242. (3) A principal engaged in drill- 
ing and operating a well for the pro- 
duction of oil for sale was engaged in 
a “hazardous business’ within the 
statute as regards the principal’s lia- 
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be engaged in a business or trade of a nature to 
which the compensation act is applicable.*1 A gener- 
al employer or principal may, without retaining lia- 
bility to the employees of an independent contrac- 
tor, employ such independent contractor to do such 
special work as is not generally done directly by oth- 
ers engaged in the same line of business as is the 
principal,*? such as special construction,** or, al- 
though there is authority to the contrary,** such un- 
usual repairs as are ordinarily made by specialists 
not customarily within the direct employ of the prin- 
cipal,’> and, it has even been held, an accumulation 
‘of ordinary day to day repairs on the principal’s 


* 
bility to the independent contractor’s 
injured employee moving pipe from 
one well to another. Seabury v. Ar- 
kansas Natural Gas Corporation, 130 
So. 1, 171 Lia. 199 {aff 127 So. 25, 14 
La.App. 153]. 


Employments included see supra §§ 
74-120. 


82. Horrell v. Gulf & Valley Cot- 
at Oil Co., 131 So. 709, 15 La.App. 
603. 


83. Horrell v. Gulf & Valley Cot- 
ton Oil Co., supra; Ham v. Domill 
Const. Co., 8 La.App. 797; Brennan 
v. Dublin United Tramways Co., 
ELSOL) "2° in 7241. 


[a] Mlustrations.—(1) A manu- 
facturing concern may contract for 
the erection of.a factory building and 
additional necessary construction or 
reconstruction without becoming lia- 
ble for compensation for injuries to 
or death of a contractor’s employees. 
Horrell v. Gulf & Valley Cotton Oil 
Co. 131 So. 709,.15 La.App. 603: (2) 
Where an electric tramway company 
employed a firm of contractors to 
erect coal hauling machinery at one 
of their power stations, and part of 
the coal hauling machinery consisted 
of a trolley, the erection of the coal 
hauling machinery was work merely 
ancillary to the company’s trade or 
business. Brennan v. Dublin United 
Tramways Co., [1901] 2 Ir.R. 241. (3) 
Where a workman, employed by a 
builder in the erection of a stone and 
lime wall in a railway cutting, which 
wall was intended by the railway 
company to prevent earth on the 
bank of the cutting from falling down 
and obstructing the access to a sig- 
nal cabin .belonging to the railway 
company, such work was not part of 
the business of the railway company, 
but was merely ancillary or incidental 
thereto. Dundee and Arbroath Joint 
Railway v. Carlin, 3 F. (Ct.Sess.) 843. 


{b] Employee must show.—Em- 
ployee, to recover from owner of 
building being erected by contractor, 
must show that building construction 
was part of owner’s business, trade, 
or occupation. Ham v. Domill Const. 
Cos 8) La. App 197. 


84. Burt v. Munising Woodenware 
Co., 193 N.W. 895, 222 Mich. 699. 


[a] Illustration.—Where the em- 
ployee of an independent contractor 
was injured while repairing a boiler 
in the factory of a company engaged 
in making woodenware, the employee 
would be consider an employee of 
the woodenware Company, it being 
just as much a part of the wooden- 
ware company’s business to keep its 
boilers in repair as it was to make 
woodenware. Burt v. Munising 
Woodenware Co., 193 N.W. 895, 222 
Mich. 699. 


85. Rooney v. Overseas Ry., 136 
So. 486, 173 La. 183 [setting aside 134 
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building ;%*® also he is not liable merely because the 
property on which the work is being done is to be 
used in his trade, business, or occupation where the 
work being done is not itself a part of such trade, 
If at the time of the in- 
jury the employee has stepped outside the scope of 
the employment embraced within the contract be- 
tween the immediate employer and the proprietor the 
This relation, of employer to 
those employed about the premises, on the part of a 
general contractor who has agreed to perform a cer- 
tain undertaking for the owner, extends only to those 
whose work is a part of that embraced within the 
terms of the employer’s contract with the owner.*® 
So the work of another contractor on the premises, in 
furtherance of the owner’s general plan, on the same 


business, or oceupation.®? 


latter is not liable.8& 


So. 765, 17 La.App. 205]; Horrell v. 
Gulf & Valley Cotton Oil Co., 131 So. 
709, 15 La.App. 603; Hayes v. Thomp- 
son, 6 B.W.C.C. 130; Spiers v. Elders- 
lie S. S. Co., 2 B.W.C.C. 205; Luckwill 
vy. Auchen Steam Shipping Co., Ltd., 
108 L.T.Rep.N.S. 52. 


{a]  Tlustrations.—(1) Brick work 
on furnaces being constructed by in- 
dependent contractor was not part of 
oil refining company’s trade, business, 
or occupation so as to render it lia- 
ble for compensation for death of a 
contractor’s employee, remedy being 
in tort. Horrell v. Gulf & Valley Cot- 
ton Oil Co., 131 So. 709, 15 La.App. 
603. (2) An employee of an engineer- 
ing and repair company who, while re- 
pairing a steamship company’s ship, 
was instructed to go upon the steam- 
ship company’s crane to repair the 
crane, was not performing work such 
as to render the steamship company 
liable for his injury. Rooney v. Over- 
seas Ry., 136 So. 486, 173 La. 183 [set- 
ting aside 134 So. 765, 174La.App. 205]. 
(3) Scaling a ship’s boiler was held 
not an operation in the course of or 
for the purposes of the trade or busi- 
ness of the ship’s company which con- 
tracted to have the work done. Spiers 
vy. Elderslie S. S. Co., 2 B.W.C.C. 205; 
Luckwill v. Auchen Steam .-Shipping 
Co; Ltd., 108 LL. T. Rep: N.S: 752,» ¢4) 
A barge owner contracting for the 
overhauling and the cleaning of a 
barge is not within the act. Hayes v. 
Thompson, 6 B.W.C.C. 130. 


{b] Repairing and painting of rail- 
way station by contractor.—The work 
of building, repairing, and painting 
the stations of a railway company is 
“merely ancillary or incidental to and 
is no part of or process in the trade 
or business carried on by” the com- 
pany. Therefore, where the railway 
company enters into a contract witha 
contractor for the execution of such 
work, and a workman in the employ- 
ment of the contractor sustains inju- 
ry in the course of executing the work, 
Workmen’s Compensation Act (1897) 
§ 4 does not apply, and the company 
is not liable to pay compensation to 
the workman. Pearce v. London and 
South Western Railways, [1900] 2 Q. 


86. Corbett’s Case, 170 N.E. 56, 270 
Mass. 162. 


87. Bamber v. City of Norfolk, 121 
S.E. 564, 138 Va. 26; Hockley v. West 
London Timber & Joinery Co., Ltd., 
[1914] 3 K.B. 1013. 


[a] It is not sufficient that the 
work contracted for is necessary for 
the purposes of the principals’ busi- 
ness; it must be a part of the work 
undertaken by them, either for them- 
selves or under a contract. *- Hockley 
v. West London Timber & Joinery Co., 


‘ 
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pensation.°° 


cipal. 


Ltd., [1914] 3 K.B. 1013. 


{b] MIZlustration.—Moulding manu- 
facturers importing timber, which 
was unloaded and stacked by a con- 
tractor, were not liable to pay com- 
pensation to a workman employed by 
the contractor who was injured while 
unloading and stacking the timber. 
Hockley v. West London Timber & 
Joinery Co., Ltd., [1914] 3 K.B. 1018. 


88. Palmer v. J. A. Terteling & 
Sons, 16 P.(2d) 221, 52 Idaho 170. 


[a] Rule applied.—(1) Subcontrac- 
tor’s employee injured while picking 
up tools which had fallen from a re- 
pair truck sent to repair a truck haul- 
ing pipes for confractor was not in- 
jured in work undertaken by the prin- 
cipal contractor. Rinebold v. Bray, 
227-N.W. 712, 248 Mich. 321. (2).Con- 
struction partnership employing con- 
tractor was not liable for compensa- 
tion. for contractor’s truck driver’s 
fatal injury while on an errand for 
the contractor. 
ne & Sons, 16 P.(2d) 221, 52 Idaho 


89. Spickelmier Fuel & Supply Co. 
v. Thomas, 144 N.E. 566, 81 Ind.App. 
604; Qualp v. James Stewart Co., 109 
A. 780, 266 Pa. 502. 


90. Qualp v. James Stewart Co., 
supra. 


[a] Each contractor is separate 
and distinct, operating within his own 
sphere, although engaged on the same 
general work. Qualp v. James Stew- 
art Co., 109 A. 780, 266 Pa. 502. 


91. See statutory provisions. 


92. Ill.—Parker-Washington Co. v. 
pdueriiad Board, 113 N.E. 976, 274 Ill. 


Ind.—Makeever vy. Marlin, 174 N.E. 
517, 92 Ind.App. 158; Moore v. Smiley, 
163 N.E. 235, 88 Ind.App. 703; Moore 
v. Copeland, 163 N.E. 235, 88 Ind.App. 
54; Zainey v. Rieman, 142 N.E. 397, 81 
Ind.App. 74. 4 


Neb.—Standish  v. lLarsen-Merry- 
Meat Dee: Co., 245 N.W. 606, 124 Neb. 


N.J.—Corbett v. Starrett Bros., 143 
A. 352, 105 N.J.Law 228. 


Ohio.—Trumbull Cliffs Furnace Co. 
v. Shackovsky, 161 N.E. 238, 27 Ohio 
So rent [aff 146 N.E. 306, 111 Ohio 


Okl.—Tahona Smokeless Coal Co. v. 
State Industrial Commission, 274 P. 
16, 184 Okl. 150. 


Wis.—Threshermen’s Nat. Ins. Co. 
v. Industrial Commission of Wiscon- 
sin, 230 N.W. 67, 201 Wis. 303. 


[a] Thus (1) an employer is liable 
for the death of an employee of an 
independent contractor, who was not 


Palmer v. J. A. Ter- | 


[71 C.J.] 493 


structure or enterprise, performing under another 
and different contract with the owner is the work of 
an independent contractor under the law,,and his em- 
ployees or those under him must look to him for com- 


[§ 213] d. Effect of Insurance by Contractor or 
Subcontractor or Device To Escape Liability by Prin- 
In some jurisdictions, under sections of the 
act therein,®! the owner, principal, or general con- 
tractor is considered for purposes of the compensa- 
tion act the employer of the employees of the inde- 
pendent contractor or subcontractor unless he re- 
quires the latter to insure their liability to pay com- 
pensation®? and has not created or carried into oper- 
ation any fraudulent scheme, artifice, or device to 
enable him to evade responsibility to the employee®* 


carrying compensation insurance as 
required by statute. Threshermen’s 
Nat. Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 230 N.W. 67, 201 
Wis. 303. (2) Where a servant sus- 
tained injuries while working for an 
independent contractor doing carpen- 
ter work on owner’s home, he could 
recover compensation against the 
owner only before the industrial 
board in the event that the owner 
failed to require his contractor to 
produce a certificate from the indus- 
trial board, showing that he had taken 
out compensation insurance. Zainey 
ap Rieman, 142 N.E. 397, 81 Ind.App. 


[b] General contractor is required 
to see that subcontractor insures his 
liability; otherwise, the general con- 
tractor is Hable. Corbett v. Starrett 
Bros., 143 A.,352, 105 N.J.Law 228. 


[c] Farm owner employing an in- 
dependent contractor to install a 
windmill head without exacting a cer- 
tificate showing contractor’s compli- 
ance with compensation act was lia- 
ble for the death of the contractor's 
employee. Makeever vy. Marlin, 174 N. 
E. 517; 92 Ind.App. 158. 


[d] Mine owner.—The owner of a 
coal-mining lease is secondarily lia- 
ble for injuries to an employee of an 
independent contractor, failing to car- 
ry _ insurance protecting employees. 
Tahona Smokeless Coal Co. v. State 
Industrial Commission, 274 P. 16, 134 
Okl. 150. 


[e] It is only in event of the sub- 
contractor or independent’ contractor 
not having complied with the law, and 
paid into the compensation fund, that 
the injured employee shall be deemed 
to be the employee of the general con- 
tractor. Trumbull Cliffs Furnace Co. 
v. Shackovsky, 161 N.E. 238, 27 Ohio 
oP hgh et [aff 146 N.E. 306, 111 Ohio 


93. Parker-Washington Co. vy. In- 
dustrial Board, 113 N.E. 976, 274 Ill. 
498; Sherlock v. Sherlock, 201 N.W. 
645, 112 Neb. 797. 


[a] Evil design’ not essential.— 
The terms, “any scheme, artifice, or 
device,” as used in workmen’s com- 
pensation act (Comp. St. [1922] § 
3039), do not necessarily imply active 
fraud or evil design.! Sherlock v. 
Sherlock, 201 N.W. 645, 112 Neb. 797. 


[b] Agreement as device.—Agree- 
ment of an independent contractor, 
who was not required to proeure in- 
surance for the protection of his em- 
ployees, to proteet a corporation em- 
ploying him from liability for injuries 
to his employees, was a “device,” 
within the workmen’s compensation 
act. Sherlock v. Sherlock, 201 N.W. 
645, 112 Neb. 797. 


[c] Subcontract held not conspira- 
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unless, in some jurisdictions, the employee recognizes 
the subcontractor as his employer.®* Such provision 
does not render the principal contractor liable only 
in ease he both fails to require the independent con- 
tractor or subcontractor to insure his lability to pay 
compensation and enters into a scheme to defeat the 
workmen’s compensation, but makes him liable in 
either event.°> So if the statutory requirements as 
to compensation insurance are complied with by the 
independent contractor or subcontractor, his con- 
tractee or the general contractor is not, for the pur- 
poses of the compensation act, an employer of their 
employees and is not liable to them as such.°® In ful- 
filling the requirements of the statute a mere demand 
that the immediate employer insure his lability un- 
der the act is not sufficient, but it is necessary that the 
insurance be actually taken out, and, if the employee 
is injured, that he receive compensation.®* The per- 
son employing the contractor is not relieved from the 
necessity of requiring a certificate from his contrac- 
tor or subcontractor showing compliance with the 
statute by the fact that he carries compensation®® 
or because of statements of the compensation claim- 
ant’s employer to his contractee regarding the rela- 
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tion existing between claimant and himself, or infer- 
ences by the contractee drawn from other facts and 
circumstances as to the relation existing betweer 
them.®® 


[§ 214] e. Degree of Liability. In some jurisdic- 
tions under the compensation act therein, the im- 
mediate employer and the principal employer or em- 
ployers and their respective insurers are primarily 
and equally liable to an injured employee for the 
compensation provided by the compensation act.* It 
is not necessary for the injured employee to exhaust 
his remedy against his immediate employer and his 
insurer, if any;? he may pursue hig remedy against 
his immediate employer or any one or more princi- 
pal employers or against all in .one proceeding.* 
However, as between the immediate employer and his 
insurer and the principal employer and his insurer, 
the immediate employer and his insurer are primarily 
liable and the principal employer and his insurer see- 
ondarily liable to the injured employee for compen- 
sation,t and where compensation is paid by those 


.esecondarily liable it may be recovered by them from 


those primarily liable.® In other jurisdictions, in the 


cy to evade act.—An arrangement 
whereby a judicial ditch contractor 
sublet to a subcontractor assigning 
to a bank whose officers became sure- 
ties did not show conspiracy to evade 
the workmen’s compensation § act. 
Erickson v. Kircher, 209 N.W. 644, 168 
Minn. 67. 


94. Trumbull Cliffs Furnace Co. v. 
Shackovsky, 161 N.E. 238, 27 Ohio 
App. 522 [aff 146 N.E. 306, 111 Ohio 
St. 791]. 


95. Parker-Washington Co. v. In- 
dustrial Board, 113 N.E. 976, 274 Ill. 
498. ; 


96. Houlihan v. Sulzberger & Sons 
Co., 118 N.E. 429, 282 Ill. 76 [aff 204 
Ill.App. 449]; Matthews v. G. A. Cran- 
cer Co., 223 N.W. 661, 117 Neb. 805; 
Clark v. Monarch Engineering) Co., 
161 N.E. 436, 248 N.Y. 107; Robinson 
v. Atlantic Elevator Co., 148 A. 847, 
298 Pa. 549; Swartz v. Conradis, 148 
A. 529, 298 Pa. 343; Byrne v. Henry 
A. Hitner’s Sons Co., 138 A. 826, 290 
Pa, 225, 58 A.L.R. 865. 


[a] Thus (1) a contractor who 
sublets and requires a subcontractor 
to take out compensation insurance 
is not an “employer.’’ Matthews v. 
G. A. Crancer Co., 223 N.W. 661, 117 
Neb. 805. (2) Owner requiring a con- 
tractor to take out compensation in- 
surance igs not an “employer.” Mat- 
thews v. G. A. Crancer Co., supra. 
(3) General contractor is under no 
statutory liability to an employee, 
where a subcontractor has secured 
compensation for employees. Clark 
v. Monarch Engineering Co., 161 N.E. 
436, 248 N.Y. 107. (4) An agreement 
that a subcontractor shall carry com- 
pensation insurance, carried out by 
the subcontractor taking out insur- 
ance, relieves the statutory employer 
of liability. Byrne v. Henry A. Hit- 
ner’s Sons Co., 1388 A. 826, 290 Pa. 
225, 58 A.L.R. 865. 


[b] Recital in subcontract that 
subcontractor carries compensation 
insurance makes the subcontractor li- 
able for compensation, on payment of 
which the general contractor’s liabil- 
ity ceases. Byrne v. Henry A. Hit- 
ner’s. Sons Co.,,138 A. 826, 290. Pa. 
225, 58 A.L.R. 865. 


{[c] Owner of premises.—Where a 


contractor had taken out workmen's 
compensation insurance, an owner 1S 
not liable to one of the contractor’s 
employees for injuries, under the 
workmen’s compensation act. Houli- 
han vy. Sulzberger & Sons Co., 118 N. 


E. 429, 282 Ill. 76 [aff 204 Ill.App. 
449]. 
[d] Employee need not be a party 


to an agreement between the general 
contractor and a subcontractor that 
the subcontractor carry compensation 
insurance. Byrne v. Henry A. Hit- 
ner’s Sons Co., 138 A. 826, 290 Pa. 
225, 58 A.L.R. 865. 


97. Butler St. Foundry & Iron Co. 
v. Industrial Board of Illinois, 115 N. 
E. 122, 277 Ill. 70; Robinson v. Atlan- 
We Elevator Co., 148 A. 847, 298 Pa. 


[a] Necessity for payment of com- 
pensation.—A contractor is relieved 
from paying compensation to em- 
ployees of a subcontractor only when 
the subcontractor and insurance car- 
rier are responsible and actually pay 
compensation. Robinson v. Atlantic 
Elevator Co., 148 A. 847, 298 Pa. 549. 


98. Freund v. Allen, (Ind.App.) 184 
N.E. 421. 


99. Freund v. Allen, supra. 


1. Bogoratt v. Pratt & Whitney 
Aircraft Co., 157 A. 860, 114 Conn. 126; 
Johnson v. Mortenson, 147 A. 705, 110 
Conn. 221, 66 A.L.R. 1428; McEvilly 
v. L. E. Myers Co., 276 S.W. 1068, 211 
Ky. 31;* Burt v. Clay, 269 S.W.' 322, 
207 Ky. 278. ; 


[a] Subcontractor and principal 
contractor both liable.—(1) Under St. 
§ 4891, a subcontractor’s employee 
was properly awarded compensation 
against both the subcontractor and 
the principal contractor (McEvilly v. 
L. E. Myers Co., 276 S.W. 1068, 211 
Ky. 31;°— Burt v. Clay, 269° S.W. 2322; 
207 Ky. 278), (2) but the employee 
may recover but one compensation 
(McEvilly v. L. E. Myers Co., supra). 


[b] “Principal employer” defined. 
—Where there is an original contrac- 
tor and a consecutive chain of sub- 
contractors down to the workman re- 
ceiving a compensable injury, each 
contractor in such chain and his im- 


mediate employer is a principal em- 
ployer as to the injured workman. 
Bogoratt v. Pratt & Whitney Aircraft 
Co., 157 A. 860, 114 Conn. 126. 


2. Palumbo v. George A. Fuller Co., 
122 A. 63, 99 Conn. 353. 


[a] Effect of bar as to immediate 
employer.—The fact that such an in- 
jured employee has lost his right to 
proceed against his immediate em- 
ployer by reason of the failure to give 
notice of injury within’ the time re- 
quired by statute is not a defense to 
a claim against the principal employ- 
er. Palumbo v. George A. Fuller Co., 
122 A. 63, 99 Conn. 353. 


3. Bogoratt v. Pratt & Whitney 
Aircraft Co., 157 A. 860, 114 Conn. 
126; Palumbo v. George A. Fuller Co., 
122 A. 63, 99 Conn. 353. 


[a] Liability of chain of stbcon- 
tractors.—Where there is an original 
contractor and a consequent chain of 
subcontractors, down to a workman 
receiving a compensable injury, each 
contractor amd his immediate employ- 
er, is a principal employer as to the 
injured workman, under the work- 
men’s compensation act (Gen. St. 
[1918] § 5345), the insurers of such 
principal employers being equally re- 
sponsible for any liability. Palumbo 
v. George A. Fuller Co., 122 A. 63, 99 
Conn. 358. 


4 Johnson v. Mortenson, 147 A. 
105," 110 'Conn°221}" 669 ASE Re P4288 
See Brooks v. City of Philadelphia, 
9 Pa.Dist.&Co. 72 (holding that one 
who made a contract with a city to 
furnish labor and equipment for re- 
moving snow, and has the work done 
under the supervision of his foreman, 
is an independent contractor and he, 
rather than the city, is liable for com- 
pensation to an injured employee). 


[a] Basis of liability.—In the ab- 
sence of a statute controlling the mat- 
ter the rights and‘ liabilities inter 
sese of contractor and subcontractor 
jointly held liable for compensation 
must be determined by the applica- 
tion of general principles growing out 
of their relations to each other. John- 
son v. Mortenson, 147 A. 705, 110 Conn. 
221, 66 A.L:R. 1428. 


5. Johnson yv. Mortenson, 147 A. 
705, 110 Conn. 221, 66 A.L.R. 1428. 
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absence of a statutory provision which enables the 
statutory employer to shift his primary liability by 
requiring the immediate employer to indemnify him, 
the statutory employer and his insurance earrier, if 


any, are subject to a primary and not a secondary 


liability for compensation to the injured employee.® 
In still other jurisdictions the principal and his con- 
tractor or the principal contractor and his subcon- 
tractor are both liable to the injured employee in 
solido, that is each is liable to the employee for the 
full amount of the compensation;* but where the 
employee of the subcontractor brings suit against 
both the principal contractor and the subcontractor, 
the principal contractor, in case judgment is render- 
ed against him, is entitled to have a like judgment 
against the subcontractor,®*%. and in ease only the 
principal contractor is sued by the employee of the 
subcontractor the principal contractor may eall the 
subcontractor into the suit and recover judgment 
against such subcontractor for whatever amount he 
is condemned to pay the employee.*4 And in still 
other jurisdictions the statutory employer and his 
insurance carrier are secondarily liable for compen- 
sation and the immediate employer and his insur- 
anee carrier primarily liable therefor.?. In some of 
these jurisdictions the employee is required to ex- 
haust the immediate employer and his insurance ear- 
rier, if any, before he can collect anything from the 
person for whom the work is being done, the statu- 
tory employer;*® in others there is no statutory re- 
strietion against claimant seeking compensation in 
the first instance against the principal employer, and 
to sueceed on such claim claimant need not show that 
he cannot collect against the collector;® and in still 
others he can proceed against the principal employ- 


6. U.S. Fidelity & Guaranty Co. v. 


Industrial Commission, (Ariz.) 26 P.}|Okl. 211. 
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Industrial Commission, 249 P. 933, 121 
(3) Principal highway con- 


[71 C.J.] 495 


er, the contractor, and the subcontractor in one pro- 
ceeding,!® but the liability of the respective parties 
is not a joint and several liability,'! and the industri- 
al commission must make a finding of primary and 
secondary liability.12. Provisions of the act which 
enable a principal employer to indemnify himself 
from the immediate employer apply only to an im- 
mediate employer who is subject to the act and not 
to one who employs an insufficient number of men 
to make him subject to the act,1* nor does a provi- 
sion that the liability of the immediate employer shall 
be primary and that of the others secondary and that 
any compensation paid by those secondarily liable 
may be recovered from those primarily liable re- 
quire, in order to make the principal employer lia- 
ble to the employee, that the immediate employer 
must be liable under the act;!4 and so the fact that 
the immediate employer is not subject to the act be- 
cause he employs so few employees as not to be with- 
in its application and has not accepted it does not 
relieve the principal employer from liability.t° A 
provision in a compensation act that “in the case of 
an employer who is a subcontractor, the contractor 
shall be liable for and shall secure the payment of 
such compensation to the employees of the subcon- 
tractor unless the subcontractor has secured such 
payment” does not relieve the subcontractor from 
liability under the provision making an employer 
liable to his employees.*® 


In England the employee cannot obtain an award 
against both the principal and the contractor.1* 


[§ 215] 6. Employees of Lessee or Licensee. The 
mere leasing of property does not of itself make the 
lessor liable for injuries to the employees of the les- 


[a] Thus, where claimant’s hus- 
band was killed while working for a 


(2d) 1012. 


64%. Fletcher v. Texas Co., 124 So. 
636, 14 La.App. 514; Zeller v. Louisi- 
ana Cypress Lumber Co., 121 So. 670, 
9 La.App. 609. 


6144. Hardoman v. Glassell-Wilson 
-Co., 5 La.App. 203. 


6%. Hardoman y. Glassell-Wilson 
-Co., 5 La.App. 203. 


7. Artificial Ice & Cold Storage Co. 
v. Waltz, 146 N.E. 826, 86 Ind.App. 
534; Corbett v. Starrett Bros., 143 A. 
352, 105 N.J.Law 228; Clark v. Mon- 


arch Engineering Co., 161 N.E. 436, 
248 N.Y. 107; Allhands & Davis v. 
Scott, 23 P.(2d) 714, 164 Okl. 217; 


Southwestern Bridge & Culvert Co. v. 
Sullenger, 20 P.(2d) 891, 163 Okl. 68; 
Tahona Smokeless Coal Co. v. State 
Industrial Commission, 261 P. 943, 128 
Okl. 190; Tahona Smokeless Coal Co. 
v. State Industrial Commission, 261 P. 
941, 128 Okl. 188; Green v. State In- 
dustrial Commission, 249 P. 933, 121 
-Okl. 211. 


{a] Dlustrations.—(1) The owner 
of a lease is secondarily liable to an 
injured employee of an independent 
contractor mining coal, on the con- 
tractor’s failure to insure. Tahona 
Smokeless Coal Co. yv. State Industrial 
Commission, 261 P. 9438, 128 Okl. 190; 
Tahona Smokeless Coal Co. v. State 
Industrial Commission, 261 P. 941, 
128 Okl. 188. (2) A lessor contracting 
with another to drill an oil well who 
fails to carry insurance protecting 
employees is secondarily liable for in- 

_ juries to an employee. Green v. State 


s 


tractor and its compensation insurer 
would be only secondarily and not 
primarily liable to an injured em- 
ployee of a _ subcontractor. South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891, 163 Okl. 68. 


{b] General contractor a guaran- 
tor.—General contractor is only a 
guarantor of an obligation of a sub- 
contractor to insure liability. Corbett 
v. Starrett Bros., 143 A. 352, 105 N.J. 
Law 228. 


8. Artificial Ice & Cold Storage Co. 
a 146 N.E. 826, 86 Ind.App. 


[a] In Georgia, under a section of 
the compensation act specifically pro- 
viding therefor, an injured employee’s 
claim is not maintainable on the the- 
ory that the immediate employer was 
defendant’s subcontractor without 
first presenting the claim to the im- 
mediate employer. Zurich General 
Accident & Liability Ins. Co. v. Lee, 
136 S.H. 173, 36 Ga.App. 248. 


9. Casey v. Shane, 225 N.Y.S. 126, 
221 App.Div. 660. 


10. Allhands & Davis v. Scott, 23 
P.(2d) 714, 164 Okl. 217. 


11. Allhands & Davis v. Scott, su- 
pra. 


12. Allhands & Davis v. Scott, su- 
pra. 


13. Kloman vy. Industrial Commis- 
sion of Wisconsin, 195 N.W. 404, 181 
Wis. 505. 


subcontractor not under the compen- 
sation act, but doing work for em- 
ployer, within the act, she might elect, 
under the statute, to hold the princi- 
pal contractor or its employer and 
the insurance carrier liable for com- 
pensation, or the subcontractor liable 
for damages under common law, as 
modified by the compensation act. 
Kloman vy. Industrial Commission of 


hoe coe 195 N.W. 404, 181 Wis. 
14. Pruitt v. Harker, 43 S.W.(2d)} 


769, 328 Mo. 1200; De Lonjay v. Hart- 
ford Accident & Indemnity Co., 35 S. 
W.(2d) 911, 225 Mo.App. 35. 


15. De Lonjay v. Hartford <Acci- 
dent & Indemnity Co., supra. 


16. Houston Ship Channel Steve: 
doring Co. v. Sheppeard, 57 F.(2d) 
259; Globe Stevedoring Co. v. Pe- 
ters, 57'F (2d) 256: 


[a] Tllustration.—A stevedoring 
company employing injured long- 
shoreman is lable for compensation, 
even if the company was a subcon- 
tractor. Houston Ship Channel Steve- 
doring Co. v. Sheppeard, 57 F.(2d) 259. 


[b] _ Purpose of provision.—Such 
provision was not made to exclude 
subcontractors, but to include con- 
tractors, and then to provide that ei- 
ther the contractor or subcontractor 
shall secure the payment of the com- 
pensation. Globe Stevedoring Co. v. 
Peters, 57 F.(2d) 256. 


17. Meier y. Dublin Corp., 6 B.W. 
CCir4 ai; 
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see,18 but under compensation acts so providing?® a 
lessor who operates, engages in, or conducts his busi- 
ness by leasing is liable for compensation to the in- 
jured employees of his lessee?® unless the lessee in- 
sures his lability.2! In such case an agreement by 
the lessee to carry employer’s liability insurance does 
not relieve the lessor from liability where the lessee 
fails to insure;?? but provided the lessee employs a 
sufficient number of employees to make himself sub- 
ject to the act, the lessee is primarily liable and the 
lessor secondarily liable for the compensation.?* If, 
however, the lessee employs less than the number of 
employees required to bring himself within the terms 
ot the compensation act he is not liable,?* but that 
fact does not relieve the lessor from liability.2° <A 
license by a landowner for another to operate a grav- 
el pit on his land does not make him hable for in- 
juries to employees of the licensee.?® 


[§ 216] 7. Persons Prohibited by Law from Be- 


WORKMEN’S COMPENSATION ACTS 


[§§ 215-218 


ing Employed.* Apart from statutes relating to the 
unlawful employment of children or minors,?7 at 
least one compensation act excludes from its applica- 
tion persons prohibited by law from being employ- 
ed.?§ 


[§ 217] 8. Employees Accepting Act Although 
Not Subject Thereto. Under at least one act, em- 
ployees engaged in an occupation to which the act 
otherwise does not apply may, by the joint election of 
them and their employers, be brought within the 
ACTA” 


[§ 218] 9. Substitutes.*° A person working as a 
substitute for another may be au employee under 
a workmen’s compensation act,** at least where the 
employer knows of, and acquieces in, the substitu- 
tion,®? but not where the employer, while tolerating 
the substitution, definitely refuses to recognize the 
worker as a servant while the work is being done.** 


18. Maughlelle v. J. H. Price & 
Sons, 161 P. 907, 99 Kan. 412; Burks 
v. Glenmora Service Station, Q2eduas 
App. 530; E. D. Bedwell Coal Co. v: 
State Industrial Commission, 16 P. 
(2d) 246, 160 Okl. 158. 


[a] Lessee held not contractor.— 
A lessor who made a lease agreement 
for the renting of buildings for local 
sale at stipulated price of oil products 
to be delivered by the lessor did not 
make himself liable for injuries to 
the lessee’s employees on the ground 
that the lessee was the lessor’s con- 
tractor. Deep Rock Oil Co. of Wis- 
consin v. Derouin, 216 N.W. 505, 194 
Wis. 369. 


{b] Mining lease.—Where the evi- 
dence fails to show that an employee 
was under the direction or control of 
the lessor of the mine, judgment 
against the lessor under the work- 
men’s compensation act, is error. 
Maughlelle v. J. H. Price & Sons, 161 
P. 907, 99 Kan. 412. 


[ec] Agreement held mineral lease. 
—An instrument granting authority 
to operate a mine was held a mineral 
lease, so that the lessor thereunder 
was not, under express statutory pro- 
vision, liable for compensation to the 
lessee’s injured employee. Le Flore 
County Coal Co. v. State Industrial 
Commission, 296 P. 387, 147 Okl. 247. 


[d] Oil distributor’s agreement 
held not lease.—A distributor’s agree- 
ment between an oil company and the 
operator of a service station was held 
not to establish the relation of lessor 
and lessee, and so did not relieve the 
former from liability under the work- 
men’s compensation act. Eason Oil 
ore v. Runyan, 13 P.(2d) 118, 158 Okl. 


19. See statutory provisions. 


20. Index Mines Corporation v. In- 
dustrial Commission of Colorado, 259 
P. 1036, 82 Colo. 272. See Larson v. 
Industrial Commission, 16 P.(2d) 219, 
80 Utah 606 (holding a prospective 
lessee who entered a mine to inspect 
it before making a proposal for a 
lease and was killed there not within 
the terms of a statute making a les- 
see and the employees of the lessee 
employees of the lessor for compen- 
sation purposes). 


[a] Purpose of statute.—The pur- 
pose of such a provision is to prevent 
evasion of the insurance requirements 
of the act by leasing. Industrial 


Commission of Colorado vy. Bracken, 
2627 Pe 521) “83 1 Colo: 7.2. 


[b] Statute relating. to contrac- 
tors inapplicabie.—The section of the 
act providing that a landowner will 
be liable for injury to an employee of 
a contractor doing work on ‘the land 
is inapplicable where a miner was 
killed in a mining operation. Index 
Mines Corporation v. Industrial Com- 
mission of Colorado, 259 P. 1036, 82 
Colo. 272. 


[c] Statute not limited to cases 
where lessees are employees.—A 
statute providing that any company 
operating a business by leasing shall 
be liable for injuries to a lessee’s em- 
ployees cannot be limited to cases 
where the lessees have the character- 
istics of employees of the lessor, since 
the force of the statute lies in the 
fact that the lessor is to be consid- 
ered an employer, where he would not 
otherwise be. Index Mines Corpora- 
tion vy. Industrial Commission of Colo- 
rado, 259 P. 1036, 82 Colo. 272. 


21. Industrial Commission of Colo- 
ate v. Bracken, 262 P. 521, 83 Colo. 


[a] Injury to lessee.—The lessor 
of a mine was held not liable for the 
death of a lessee becoming the em- 
ployer by reason of insuring his lia- 


bility. Industrial Commission of 
Colorado vy. Bracken, 262 P. 521, 83 
Colo; 72. 

22. Index Mines Corporation y. In- 


dustrial Commission of Colorado, 259 
P. 1036, 82 Colo. 272. 


23. Index Mines Corporation v. 
Industrial Commission of Colorado, 
supra. 


24. Index Mines Corporation v. 
Industrial Commission of Colorado, 
supra. 


25. Index Mines Corporation: vy. In- 
dustrial Commission of Colorado, su- 
pra. 

26. Flick v. Industrial Commis- 
elon of Colorado, 239 P. 1022, 78 Colo. 
i 


[a] Agreement held license, not 
lease.-—Where an employer under an 
agreement with an owner was remov- 
ing gravel from land, the owner re- 
taining possession, and no definite 
time being fixed, such agreement was 
a mere license and not a lease. 
vy. Industrial Commission of Colorado, 
239 P. 1022, 78 Colo. 117. 


Flick’ 


27. See infra §§ 227-229. 


28. See statutory provisions; and 
cases infra this note. 


[a] In West Virginia, (1) under 
such a provision, the trial of an ac- 
tion for the wrongful death of a per- 
son prohibited by law from being em- 
ployed “should proceed without refer- 
ence to the Workmen’s Compensation 
statute, just as if that statute had 
never been enacted and did not ex- 
ist.” Irvine v. Union Tanning Co., 
125 S.E. 110, 112, 97 W.Va. 388. (2) 
The fact that a mine owner, his agent, 
or mine foreman permits persons to 
work at a place in the mine where 
there is not furnished at least one 
hundred cubic feet of air per minute, 
for doing which severe penalties may 
be inflicted, under a statute so pro- 
viding, does not place the persons so 
working in the class prohibited from 
being employed within the intent and 
meaning of the Workmen’s Compen- 
sation Act, and does not make the 
employment unlawful so as to ex- 
clude them from compensation from 
the workmen’s compensation fund. 
Gunnoe y. Glogora Coal Co., 117 S.E. 
484, 93 W.Va. 636. 


29. See statutory provisions; 
cases infra this note. 


[a] In New York (1) provisions 
under which employers carrying on 
employments not enumerated, and the 
employees of such employers may, by 
their joint election, become subject to 
the act apply to a domestic servant 
(Fostner v. Morawitz, 213 N.Y.S. 202, 
215 App.Div. 176 [so holding, even 
though the definition of ‘employee’ 
excludes domestic servants]) (2) and 
to a farm laborer (Caldana v. Buezen- 
resi 200 N.Y.S. 468,.206 App.Div. 


and 


30. Generally see Master and Sery- 
ant §.9; Substitute 60 C.J. p 980. 


31. Rockefeller v. Industrial Com- 
mission of Utah, 197 P. 1038, 58 Utah 


124; City of Sheboygan v. Traute, 
232 N.W. 871, 202 Wis.-420. And see 
cases infra note 32. 

32. Board of .Com’rs of Wells 


County v. Merritty 143 N.E. 711, 81 
Ind.App. 488; Carter v. Woods Bros. 
Const. ©Co,, 344 P. 1, 120 Kan. 481; 
Schullo yv. Village of Nashwauk, -207 
N.W. 621, 166 Minn. 186. 


33. Liscoe v. lena [1926] Ir. 137, 
[1926] W. C. & I. 
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*By MANUEL PRENNER (8§ 216-223). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 218-223] 


A substitute has the same right to compensation 
as the employee for whom he is a substitute would 
have had;°* thus, unless the employee for whom the 
substitution is made comes within the compensation 
act, the substitute does not.*® 


[§ 219] 10. Volunteers.*® In general, a person 
who does work for another while in the status of a 
volunteer is not entitled to the benefits of a work- 
men’s compensation act as an employee;** thus, an 
act under which only those who perform a service for 
hire are employees does not apply to a volunteer,*® 
and the mere doing of work without authorization by 
the person for ‘vhom it is done will not entitle the 
worker to compensation.*® 


{[§ 220] 11. Residents; Nonresidents. In the ab- 
sence of a statutory provision the effect of which is 
otherwise,*® an employee, in order to be entitled to 
the benefits of a compensation act, is not required 
to be a resident of the state.41 Under a provision 
that a foreign workman is not entitled to the benefit 
thereof unless at the time of the accident he resides 
in the country, a workman living temporarily there- 
in while looking for employment is not a resident.*? 


{§ 221] 12. Aliens. A definition of “employee” 


34. Rockefeller v. Industrial Com- 
mission of Utah, 197 P. 1038, 58 Utah 
124. 


35. Rockefeller v. Industrial Com- 
mission of Utah, supra. 


36. Cross references: 


service. 


[a] 


for 


WORKMEN’S COMPENSATION ACTS 


. Itwis 
that service is ‘voluntary”). 


Rescuing employee.—As_ re- 
gards oil company’s insurer’s liability 
‘ compensation, 
roustabout, killed in going into tank 
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as “any person who has entered into or works under 
any contract of service or apprenticeship with an Ons 
ployer” includes every alien of any nationality.*? 


[§ 222] 18. Members of Employer’s Family**—a. 
In General. A provision excepting from the opera- 
tion of a compensation act a member of the employ- 
er’s family dwelling in his house applies so as to 
exclude a son employed by his father who lived with 
him and paid for board and lodging,*® and a son 
dwelling in his father’s house and assisting him in 
performing a contract for felling timber.*® 


[§ 223] b. Wife of Employer. On the ground 
that one cannot be an employee without a contract,** 
and that a married woman cannot make a contract, 
express or implied, with her husband,*® it is held 
that a wife working for her husband does not come 
within the purview of a workmen’s compensation 
act;*® but, where the enabling acts of the jurisdic- 
tion are such as to give a wife a right to enter into 
a contract with her husband to perform services, she 
will be allowed compensation as his employee,®® and 
in such a circumstance it is not necessary to hold, 
in order to sustain a wife’s claim to compensation as 
an employee of her husband, that she could bring suit 
against him for the injury.®! An insurer is not es: 


immaterial | tions marks the only limitation upon 


the definition.” Doughtwright  v. 
Champlin, 100 A. 97, 98, 91 Conn. 524, 
Ann.Cas.1917E 512. To same effect 
Falvey v. Sprague Meter Co., supra. 


42, McCarthy v. Mathews Steam- 


oil company’s 


Generally see Volunteer 67 C.J. p 276. 


Counting volunteer as employee in 
determining number see supra § 
133. 


Implied contract see supra § 172. 


Master’s liability for injuries to vol- 
unteers generally see Master and 
Servant §§ 389-392. 


Voluntary act or incurrence of risk 
by employee see infra § 0. 


37. Cal.—Gabel v. Industrial Acci- 
dent Commission of State of Califor- 
nia, (App.) 256 P. 564. 


Colo.—Burke v. Industrial Commis- 
sion, 201 P. 891, 70 Colo. 394. 


Iowa.—Johnson v. City of Albia, 
212 N.W. 419, 203 Iowa 1171. 


Ky.—Meem-Haskins Coal Corpora- 
vee v. Watts, 47 S.W.(2d) 82, 242 Ky. 


N.Y.—Ferro v. Leopold Sinsheimer 
Estate, 176 N.E. 817, 256 N.Y. 398. 


Tex.—Nobles v. Texas Indemnity 
Ins. Co., (Commn.App.) 24 S.W.(2d) 
367 [reh vacating judgm (Civ.App.) 
12 S.W.(2d) 199 (reformed (Civ.App.) 
1 S.W.(2d) 451)]. 


Eng.—Liscoe v. Henry, 
137, [1926] W.C.&I. 117. 


See Conveyors’ Corporation of 
America v. Industrial Commission of 
Wisconsin, 228 N.W. 118, 200 Wis. 512 
(apparently recognizing rule). 


But see Cameron y. State Theatre 
Co., 152 N.E. 880, 881, 256 Mass. 466 
(where the eourt, in applying a statu- 
tory definition of ‘‘employee” as 
“every person in the service of an- 
other under any contract of hire 

” said: “The. findings 
‘establish that the plaintiff 
expected to comply with the direc- 
tions and requests of the persons 
placed by the defendant in charge; 
and it follows’ that she was in its 


L71 C. J.—382] 


[L926 ) ir: 


to rescue employee of firm working 
on oil company’s storage tanks, did 
not become ‘‘employee” of tank ‘firm. 
Hartford Accident & Indemnity Co. 
v. Frye, 55 S.W.(2d) 1092. 


38. Supornick v. Supornick, 222 N. 
W. 275, 175 Minn. 579. 


39. Holbrook v. City of Wilkes- 
Barre, 164 A. 719, 309 Pa. 586. 


40. See infra text and note 42; 
and supra § 46. 


41. Falvey v. Sprague Meter Co., 
P5LWAS 1825) 11) Conniir693*.;Douth- 
wright v. Champlin, 100 A. 97, 91 
Conn. 524, Ann.Cas.1917E 512. 


{a] Thus (1) “the respondents 
are in error in assuming that juris- 
diction of claims under Workman’s 
Compensation Acts are conferred by 
residents of the employee. This was 
a Connecticut contract and in fact 
when made both parties thereto were 
residents of this state. The fact that 
the duties of the employee thereunder 
required him thereafter to travel and 
to live outside this state in no way 
changed its character as a Connecti- 
cut contract, and our courts were open 
to either or both the parties thereto 
for the enforcement of its provisions 
and it clearly came within the pur- 
pose and the provisions of our Com- 
pensation Act (Gen. St. 1918, §§ 5339- 
5414) when the latter went into ef- 
fect.” Falvey v. Sprague Meter Co., 
Pot CAS ess, Sarr til Conns /o0n sd 1 Ge) 
“Nor does our act provide compensa- 
tion for residents alone. Its lan- 
guage is not that of restriction or 
limitation, but all-embracing. For 
example, it applies to ‘all contracts 
of employment,’ and this was intend- 
ed to mean wherever and by whomso- 
ever made. It gives compensation for 
‘any injury,’ and this was intended 
to furnish to nonresident and resident 
alike the new remedy. It defines an 
employer and an employee as ‘any 
person.’ [It excepts certain classes, 
and the designation of these excep- 


ship Co., 24 Rev. de Jur. 191, 41 Dom 
IDS ek LE 


[a] Reason for rule.—‘“‘To reside 
means ‘to dwell permanently,’ or ‘for 
a considerable time.’’? McCarthy v. 
Mathews Steamship Co., 24 Rev. de 
Jur: 11915) 42+ Dom.EAR 122, 1233 


43. Frasca v. Site Coal Co., 
A. 189, 97 Conn. 212 


44. Family ounce of employee to 
sae bee of partnership see supra § 
4 


Relationship as indicating contract 
of employment see supra § 172. 


45. McDougall v. McDougall, 4 B. 
WACK OS BLS 


[a] Temporary absence of the 
employee from his father’s house on 
business does not prevent the house 
from being his dwelling within the 
act. McDougall v. McDougall, 4 B.W. 
CLO sis. 

46. Marks v. Carne 1909 K. 
516, 2 B.W.G.C. 18 ares Pree h ee 


47. Inre a eee 116 N.E. 412, 
227 Mass. 166, L.R.A.1918F 193; 
Maurello vy. Maurello, 161 A. 844, 10 
N.J.Mise. 950. 


Requirement of contractual rela- 
tion see supra § 172. 


48. In re Humphrey, 116 N.E. 412, 
227 Mass. 166, L.R.A.1918F 193; 
Maurello v. Maurello, 161 A. 844, 16 
N.J.Mise. 950. 


49, In re Humphrey, 116 N.E. 412, 
227 Mass. 166, L.R.A.1918F 193; 
Maurello v. Maurello, 161 A. 844, 10 
N.J.Mise. 950. 


50. Reid v. Reid, (Iowa) 249 N.W. 
387 (holding further that statutes 
cited, relating to actions for personal 
injuries to women, have nothing to do 
with the question); Nesbit v. Nesbit, 
157 A. 519, 102 Pa.Super. 554. 


51. Nesbit v. Nesbit, supra. 


116 


498 [71 C.J.] 


topped to deny that the wife of an employer is his 
employee where there is no finding of conduet on its 
part inducing her to change her position to her 


harm.®? 


{§ 224] 14. Children or Minors*—a. Minors Le- 


gally Employed—(1) In General. 


compensation acts in the several jurisdictions, by rea- 
son of specific provisions relating to minors or all- 
inclusive terms relating to employees in general, are 
held to include minors legally employed.®* The fact 
that a contract of employment by an infant is void- 
able>+ does not preclude him from compensation, 


[a] Reason for decision.—‘‘The 
Compensation Act is a departure from 
the procedure of common law, and is 
not litigation.” Nesbit v. Nesbit, 157 
A. 519, 102 Pa.Super. 554. 


52. In re Humphrey, 116 N.E. 412, 
227 Mass. 166, L.R.A.1918F 193. 


53. Ala—Ivey v. Railway Fuel 
Co., 118 So. 5838, 218 Ala. 407. 


Alaska.—Johnson Vv. Kennecott 
Copper Corp., 5 Alaska 571. 


Conn.—Wells v. Radville, 
154, 112 Conn. 459. 


Del.—Widdoes v. Laub, 129 A. 344, 
33 Del. 4. 


T1l.—Indian Hill Club v. Industrial 
‘Commission, 140 N.E. 871, 309 Ill. 271; 
Wright v. Stresenreuter Bros., 234 
I1l.App. 15. 


Kan.—Chicago, R. I. & P. Ry. Co. v. 
Fuller, 186 P. 127, 106 Kan. 608. 


Ky.—D. E. Hewitt Lumber Co. v. 
Brumfield, 245 S.W. 858, 196 Ky. 723. 


La.—Plick v. Toye Bros. Auto & 
Taxicab Co., 124 So. 140, 169 La. 44 
{rey on other grounds 120 So. 721, 11 
La.App. 106]; Garcia v. Salmen Brick 
.& Lumber Co., 92 So. 335, 151 La. 784; 
Liner v. Riverside Gravel Co., 127 So. 
146, 13 La.App. 664; Ross v. Cochran 
ihe ge Co., 122 So. 141, 10 La.App. 


Mass.—Pierce’s Case, 166 N.E. 636, 
267 Mass. 208; Gilbert v. Wire Goods 
Co., 124 N.E. 479, 233 Mass. 570. 


Minn.—Novack v. Montgomery 
eee & Co., 198 N.W. 290, 158 Minn. 
495. 


Mo.—Pruitt v. Harker, 43 S.W.(2d) 
769, 328 Mo. 1200. 


Mont.—Burk v. Montana Power Co., 
1255 P. 887, 79 Mont. 52. 


Neb.—Navracel v. Cudahy Packing 
-Co., 191 N.W. 659, 193 N.W. 768, 109 
Neb. 506. 


N.H.—Roberts v. Hillsborough 
Mills, 161 A. 29, 85 N.H. 517. 


N.J.—Hartman y. Unexcelled Mfg. 
Co., 108 A. 357, 93 N.J.Law 418. 


Okl.—Skelly Oil Co. v. Johnson, 12 
P.(2d) 177, 157 Okl. 278; United States 
Fidelity & Guaranty Co. v. Cruce, 263 
P. 462, 129 OklL 60, 56 A.L.R. 879. 


Or.—King vy. Union Oil Co. of Cali- 
fornia, 25 P.(2d) 1055, 24 P.(2d) 345. 


Tenn.—Walsh v. Myer Hotel Co., 
30 S.W.(2d) 225, 161 Tenn. 355. 


Tex.—Gilley v. Attna Life Ins. Co., 
(Commn.App.) 85 S.W.(2d) 136 [rev 
.on other grounds (Civ.App.) 12 S.W. 
(2d) 821 (conformed to (Civ.App.) 41 
S.W.(2d) 1046)]; Scott v. Thompson 
& Ford Lumber €o., (Civ.App.) 291 
S.W. 565; Wilson Hydraulic Casing 
Pulling Mach. Co. v. James, (Civ. 
App.) 271 S.W. 424. 
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for the infant only, and not the employer, ean void 
it.©> Under elective compensation acts wherein the 
employee must affirmatively reject the act to be out- 


side its operation, a minor who fails to give notice 


The workmen’s 


Vt.—Wlock v. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 


Va.—Humphries v. Boxley Bros. 
Co., 135 S.H. 890, 146 Va. 91, 49 A.L.R. 
1427. 


W.Va.—Byrd v. Sabine Collieries 
Corp., 114 S.E. 679, 92 W.Va. 347; Ad- 
kins v. Hope Engineering & Supply 
Co., 94 S.B. 506, 81 W.Va. 449; Rhodes 
vy. J. B. B. Coal Co., 90 S.E. 796, 798, 
79 W.Va. 71. 


Wis.—Lutz v. Wilmanns Bros. Co., 
164 N.W. 1002, 266:°Wis. 210. 


“irst, then, does the act in ques- 
tion comprehend employees over four- 
teen, though under twenty one years 
of age, when lawfully employed in 
mines? Unless 
unhesitatingly that it does. compre- 
hend and cover infant employees law- 
fully employed. Certainly they are 
not by the terms of the statute ex- 
cluded from its provisions. The stat- 
ute was enacted for the benefit both 
of employers and employees. To say 
that the act does not cover the em- 
ployment of infants would be to de- 
prive them of very material benefits, 
and of the protection of the compen- 
sation fund created by the act. If 
brought under the act, they are pro- 
tected against their contributory neg- 
ligence, the negligence of fellow serv- 
ants, and the defense of assumption 
of risk, and the burden of doubtful 
and expensive litigation required 
before the statute would be removed. 
Disability of infancy being created by 
statute may certainly be removed by 
statute.” Rhodes v. J. B. B. Coal Co., 
supra. 


“Tf a minor is not within the terms 
of the act and therefore not bound 
by them, it would follow that the in- 
surer would be relieved from making 
payments thereunder to a minor em- 
ployee if the contract of hire was 
made before he became of full age. 
To reach such a conclusion would 
result in great hardship. It would 
not be in accord with the language of 
the act or in harmony with its human- 
itarian purposes which were to cure 
the defects of previously existing 
remedies and to provide adequate and 
just protection to employees against 
injuries, and relief in case of acci- 
dents.” Gilbert v. Wire Goods Co., 
124 N.E. 479, 480, 233 Mass. 570. 


[a] Minor is included in the word 
“person.” Pierce’s Case, 166 N.EH. 
636, 267 Mass. 208. 


[b] Minor whose employment is 
not in violation of statute is not pre- 
cluded from the operation of the 
Workmen’s Compensation Act. Scott 
v. Thompson & Ford Lumber Co., 
(Tex.Civ.App.) 291 S.W. 565; Wilson 
Hydraulic Casing Pulling Mach. Co. 
v. James, (Tex.Civ.App,) 271 S.W. 424. 


[c] Election by administrator.— 
The administrator of a deceased 
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of nonacceptance is included within the act.°° 
fact that a minor is given work to do of a more haz- 
ardous character than that at which he was custom- 
arily employed does not take the contract of em- 
ployment from the operation of the compensation 
act,°? even though the change in the character of 
work is made without the assent of the minor’s par- 
ent or guardian.®® 


invalid we answer 


The 


Where the act provides that it 


minor cannot elect to sue for dam- 
ages. Wells v. Radville, 153 A. 154, 
112 Conn, 459.,.™ 


{d] Unlawful*hours.—Recovery of 
compensation for death of boy law- 
fully employed by dairy is not barred 


because employer required boy to 
work between 10 p. m. and 5 a. m. 
made an offense. Associated In- 


demnity Corporation v. Wilson, (Tex. 
Civ.App.) 21 S.W.(2d) 314. 


54 See Infants §§ 148, 192. 


55. Hoey v. Superior Laundry Co., 
88 A. 823, 85 N.J.Law 119 


56. Alaska.—Johnson v. Kennecott 
Copper Corp., 5 Alaska 571. 


Conn.—Wells v. Radville, 
154, 112 Conn. 459. 


Del.—Widdoes y. Laub, 129 A. 344, 
33. Del. 4. 


Mass.—Gilbert v. Wire Goods Co., 
124 N.E. 479, 233 Mass. 570. 


Neb.—Navracel v. Cudahy Packing 
Co., 191 N.W. 659, 193 N.W. 768, 109 
Neb. 506. ‘ 


N.J.—Hartman v. Unexcelled Mfg. 
Co., 108 A. 357, 93 N.J.Law 418. 


Wis.—Lutz v. Wilmanns Bros. Co., 
164 N.W. 1002, 166 Wis. 210. 


[a] Bmancipated minor engaged 
in trade.—A minor under eighteen 
years of age, emancipated by mar- 
riage, engaged in oiling machinery, 
was held to be engaged in a “trade’”’ 
within a statute treating emancipated 
minors engaged in a trade as of age 
for all acts in relation to such trade, 
so that his failure to give notice that 
he was not working under the Work- 
men’s Compensation Act was an elec- 
tion to work under the act. Roy v. 
Mutual Rice Co. of Louisiana, 149 So. 
ae 177 La. 883 fmod (App.) 143 So. 


Election by employee generally see 
infra § 264. 


57. Garcia v. Salmen Brick & Lum- 
ber Co., 92 So. 335, 151 La. 784. 


[a] TWustration.—Where plaintiffs’ 
seventeen-year-old son had been em- 
ployed at defendant’s factory with 
plaintiffs’ consent and approval for 
some time, without any specific agree- 
ment as to the work to be performed 
by him, and had worked at different 
kinds of work without objection, the 
relation of employer and employee 
was not terminated, so as to’render 
the Employers’ Liability Act inappli- 
eable, by changing him from a work 
involving little danger to work of 
considerable danger without his par- 
ents’ knowledge. Garcia v. Salmen 
ie Sie Lumber Co., 92 So. 335, 151 

a. é 


58. Garcia v. Salmen Brick & Lum- 
ber Co., supra. 


[a] Bequest by parent.—A moth- 


153 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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shall not apply to a minor under a certain age, it ap- 
plies to a minor who is over that age.®® An act pro- 
viding that a minor of or over a certain age or one 
under that age who has procured the proper certifi- 
cate shall be deemed sui juris for the purposes of 
the act subjects a minor under that age, but with the 
proper certificate, to the provisions of the act,®° but 
the acceptance of the act by a child under the age 
and without the certificate is not binding.*! In ac- 
cordance with the rule that, although a minor ordi- 
narily is not bound by his contracts,°? the legislature 
may remove the disabilities of infaney,®* the com- 
pensation act may remove the minor’s disability re- 
lating to the contract of employment or impose the 
obligation to make an affirmative election to accept 
or reject the act,®* but by so doing the act does not 
otherwise extend the general capacity of the minor 
to contract.°® The minor cannot disaffirm the con- 
tract of employment and sue at common law.°® It 
has been held immaterial whether the contract of em- 
ployment is made by the minor directly, or by the 
parent directly, or by the minor as agent of the par- 
ent.°7 


[§ 225] (2) Minor Working for Parent. A mi- 
nor working for his parent without an express con- 


er’s request that her seventeen-year- 
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as directed by the father, without any 
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tract of employment is not an employee of his par- 
ent within the contemplation of the Workmen’s 
Compensation Act,®* but a contract of hiring with an 
agreement to pay wages may effect a special and par- 
tial emancipation and place the minor within the 
aet.e? 


[§ 226] (3) Effect of Minor Misrepresenting 
Age.“° The misrepresentation of his age by a mi- 
nor does not deprive him of the benefits of the 
Workmen’s Compensation Act,7! at least where the 
misrepresentation is not the cause of the injury.’? 


[§ 227] b. Minors Illegally Employed7*—(1) 
Under Particular Types of Acts Generally—(a) Acts 
Not Referring to Legality of Employment. The rule 
as to whether or not a minor, employed in violation 
of child labor laws or similar statutes, is within the 
concept of a workman’s compensation act which in- 
cludes all employees in general with no reference 
to legality of employment as affecting its applica- 
bility differs in the several jurisdictions.‘4 In a 
number of jurisdictions it is held that a child who 
has not attained the age at which he may lawfully 
be employed in the occupation in which he is injur- 
ed cannot be regarded as within the act,’° particular- 


connection between the misrepresen- 
tation and the contract.” 


old boy should not be permitted to 
work on a certain transfer car was 
not a restriction or limitation of the 
contract of employment, so as to ren- 
der the Employers’ Liability Act in- 
applicable to an injury sustained 
while working on such car, where it 
was made to a mere laborer who had 
no authority to employ other laborers 
or determine the character of work 
they should perform, and was not 
even notice to the employer. Garcia 
v. Salmen Brick & Lumber Co., 92 
So. 335, 151 La. 784. 


59. Ross v. Cochran & Franklin 
Co., 122 So. 141, 10 La.App. 719. 


60. Elkhorn Coal Corporation vy. 
Diets, 9 S.W.(2d) 1100, 225 Ky. 753. 


[a] Certificate signed by step- 
father in accordance with a provision 
of the act requiring that it be signed 
by one having legal authority over 
the minor was held to subject the 
minor to the act. Elkhorn Coal Cor- 
poration vy. Diets, 9 S.W.(2d) 1100, 225 
Ky753: 


61. Elkhorn Seam Collieries Co. v. 
Craft, 270 S.W. 460, 207 Ky. 849. 


62. See Infants § 148. 
63. See Infants § 37. 


64. Johnson v. Kennecott Copper 
Corp., 5 Alaska 571; Chicago, R. I. 
& P. Ry. Sor Vi Fuller, 186 P. 127, 106 
Kan. 608; Rhodes v. ijoneyy 18% Coal Cox 
90 S.E. 796, 719 W.Va. 71. See Scott 
v. Nashville Bridge Co., 223 S.W. 844, 
143 Tenn. 86 (dictum). 


65. Thompson v. Louisiana Central 
Lumber Co., 2 La.App. 200. 


66. Young vy. Sterling Leather 
Works, 102 A. 395, 91 N.J.Law 289. 


67. Hartman y. Unexcelled Mfg. 
Co., 108 A. 357, 93 N.J.Law 418. 


68. Adtna Life Ins. Co. y. Indus- 
trial Accident Commission, 165 P. 15, 
175 Cal. 91, L.R.A.1918F 194; 
stad v. Industrial Ins. Commn., 141 P. 
913, 80 Wash. 426, Ann.Cas.1916B 789. 


[a] Rule applied.—Under Work- 
men’s Compensation Act § 14, and Civ. 
Code §§ 197, 1965, an unmarried 
minor son, living with, and supported 
by, his parents and doing such work 


Hille-. 


agreement as to wages, although the 
father from time to time gives the 
son small sums of money, is not an 
“employee,” entitling the father to 
reimbursement from an _ insurance 
carrier on a policy protecting him 
against claims on the part of his em- 
ployees. Adtna Life Ins. Co. v. Indus- 
trial] Accident Commission, 165 P. 15, 
175 Cal. 91, L.R.A.1918F 194. 


Necessity for contractual relation- 
ship generally see supra § 172. 


69. Van Sweden v. Van Sweden, 
230 N.W. 191, 250 Mich. 238; Cheney 
v. Department of Labor and Indus- 
tries of State of Washington, (Wash.) 
26 P.(2d) 393. 


70. Minor illegally employed see 
infra § 231. 


Misrepresentation: 
By employee generally see supra § 
alae 


Of age as estoppel to action at com- 
eee law see Master and Servant § 
432. 


71. 
Taxicab Co., 
525; Ganga v. Ford Motor Co., 
N.W. 159, 250 Mich. 247. 


Misrepresentation of age as mis- 
conduct see infra § 478. 


72. WHavey v. Erie R. Co., 95 A. 124, 
87 N.J.Law 444, 445 [rev on other 
grounds 96 A. 995, 88 N.J.Law 684]. 


“One of the reasons assigned for 
reversal is that the contract 
of employment entered into between 
the prosecutor and the plaintiff’s in- 
testate was made by misrepresenta- 
tion and fraud, in that the plaintiff’s 
decedent misrepresented his namé and 
age to the prosecutor at the time he 
applied for employment and obtained 
it. We think that the misrepresen- 
tation as to name and age, in the ab- 
sence of any proof, that the prosecu- 
tor was induced to enter into the con- 
tract upon such misrepresentation, 
did not constitute such a fraud that 
it will operate to relieve the prose- 
cutor from the statutory obligation to 
make compensation in a case arising 
under the statute. Moreover, it does 
not appear that there was any causal 


Plick v. Toye Bros. Auto & 
127 So. 59; 18 Aaes 


Havey v. 
Erie R. Co., supra. 


73. Cross references: 


Application of act to persons prohib- 
ited by law from being employed 
generally see supra § 216. 


Effect on common law rights of action 
and defenses see infra XXVI 


Necessity for legality of contract of 
euiploy mens generally see supra § 


Regulation of See oke ne minors 
generally see Infants § 16 


Employer’s violation of stetore. pro- 
hibition or regulation as to em- 
ployment of minors as: 


Abrogating defense of contributory 
negligence see Master and Serv- 
ant §§ 1136-1138. 


a tae see Master and Servant 


74. See cases infra this section. 


75. Del. Woes vy. Laub, 129 A. 
344, 33 Del. 


Ind.—Mid- wes Box Co. v. Hazzard, 
146 N.E. 420, 195 Ind. 608; New Al- 
bany Box & Basket Co. v. Davidson, 
125 N.E. 904, 189 Ind. 57. 


Kan.—Lee v. Kansas City Public 
we’ ee Co., 22 P.(2d) 942, 187 Kan. 


apo fon v. Van Splinter, 127 A. 
257, 101 N.J.Law 89; Lesko v. Lion- 
dale Bleach Dye & Print Works, 107 
A. 275, 93 N.J.Law 4; Hetzel v. Was- 
son Piston Ring Co., 98 A. 306, 89 N. 
J.Law 201, U.R.A.1917D 75. 


Okl.—Rock Island Coal Mining Co. 
v. Gilliam, 213 P. 833, 89 Okl. 49. 


Pa.—King v. Darlington Brick & 
Mining Co., 1381 A. 241, 284 Pa, 277; 
Lincoln v. National Tube Co., 112 A 
78, 268 Pa. 504. 


Vt.—Wlock v. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 


See Burk v. Montana Power Co., 255 
P. 337, 79 Mont. 52 (holding that the 
minor was not employed in violation 
of a child labor law as interpreted 
by the court and hence was within the 
operation of the compensation act). 
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ly where the act provides that it shall not be consid- 
ered as authorizing the employment of a minor in 
any hazardous employment prohibited by any stat- 
It is stated that, since the com- 
pensation act applies only where the relation of mas- 
ter and servant is established,77 and a contract of 
employment is necessary to constitute a person an 
employee,’® expressly under some acts,7® the com- 
pensation act must contemplate only legal contracts 
minor®’® and lawful employment by him;*? 
and no legal contract can be made by the minor.*? 
Furthermore, it is stated, the Workmen’s Compensa- 


ute in the state.7® 


by the 


[a] Contract by parent on behalf 
of the child is unavailing to bring the 
child within the operation of the act 
when his age is such that he cannot 
be allowed or permitted to work in 
the employment. Hetzel v. Wasson 
Piston Ring Co., 98 A. 306, 89 N.J.Law 
201, L.R.A.1917D 75. 


[b] Employment during school 
vacation.—The employment of a ten- 
year-old boy during school vacation 
to serve water to men constructing a 
road is not illegal so as to bar com- 
pensation where no statute forbids 
such employment, although a statute 
authorizes the board of inspectors of 
child labor to allow, in its discretion, 
the employment of children from 
twelve to fourteen years during vaca- 
tion time. King v. Union Oil Co. of 
California, (Or.) 25 P.(2d) 1055, 24 P. 
(2d) 345. 


[c] Circular by industrial welfare 
commission.—Where no authority is 
vested in the industrial welfare com- 
mission to make orders as to the ages 
at which children are to be prohibited 
to work, a circular by it stating that 
no child under sixteen should be per- 
mitted to work does not make illegal 
work by a child under that age so as 
to bar compensation for an injury 
sustained by him. King v. Union Oil 
Co. of California, (Or.) 25 P.(2d) 1055, 
24 P.(2d) 345. 


76. Gilley v. AStna Life Ins. Co., 
(Tex.Commn.App.) 35 S.W.(2d) 136 
[rev on other grounds A¢tna Life Ins. 
Co. v. Gilley, (Civ.App.) 12 S.W.(2d) 
821 (conformed to (Civ.App.) 41 S.W. 
(2a) 1046)]; Galloway v. Lumber- 
men’s Indemnity Exch., (Tex.Commn. 
App.) 238 S.W. 646 [aff (Civ.App.) 
227 S.W. 536]; Carso v. Norwich Un- 
ion Indemnity Co., (Tex.Civ.App.) 293 
S.W. 306; Maryland Casualty Co. v. 
Scruggs, (Tex.Civ.App.) 277 S.W. 768; 
Bridgeport Brick & Tile Co. v. Ervin, 
(Tex.Civ.App.) 241 S.W. 247; Water- 
man Lumber Co. v. Beatty, (Civ.App.) 
204 S.W. 448 [aff 218 S.W. 363, 110 
Tex 225]. 


[a] Mother of child unlawfully 
employed cannot recover under the 
Workmen’s Compensation Act, al- 
though employment did not cause in- 
jury. Carso v. Norwich Union Indem- 
nity Co., (Tex.Civ.App.) 293 S.W. 306, 


[b] Minor’s rights against employ- 
er’s insurer.—A contract of compen- 
sation insurance between an employ- 
er and an insurance company, being 
presumed to be in accord with the 
law, cannot be extended to minors em- 
ployed in violation of law. Gilley v. 
ABtna Life Ins. Co., (Tex.Commn. 
App.) 35 S.W.(2d) 136 [rev on other 
grounds (Civ.App.) 12 S.W.(2d) 821 
(conformed to (Civ.App.) 41 S.W.(2d) 
1046)]; Galloway v. Lumbermen’s In- 
demnity Exch., (Tex.Commn.App.) 238 
S.W. 646 [aff (Civ.App.) 227 S.W. 
536]; Carso v. Norwich Union _In- 
demnity Co., (Tex.Civ.App.) 293 S.W. 
306; Maryland Casualty Co. v. 
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Scruggs, (Tex.Civ.App.) 277 S.W.-768. 


Liability of insurance company for 
injuries to minor illegally employed 
generally see Liability Insurance § 


77. See supra § 161. 
78. See supra § 172. 
79. See statutory provisions. 


80. Widdoes v. Laub, 129 A. 344, 
33 Del. 4; Boyle v. Van Splinter, 127 
A. 257, 101 N.J.Law 89; Lesko v. Lion- 
dale Bleach Dye.&, Print Works, 107 
A. 275, 93 N-JsLaw 4; Hetzel v. Was- 
son Piston Ring Co., 98 A. 306, 307, 89 
N.J.Law 201, L.R.A.1917D 75; Rock 
Island Coal Mining Co. v. Gilliam, 213 
P. 833, 89 Okl. 49; Waterman Lumber 
Co. v. Beatty, (Civ.App.) 204 S.W. 
448 [aff 218 S.W. 363, 110 Tex. 225]. 


“Tt can hardly be doubted that the 
Legislature, in providing for the in- 
grafting of these statutory provisions 
on contracts of hiring, had in mind 
contracts which were valid in law 
or, at least, contracts the making of 
which was not prohibited by express 
legislative enactment; for it would be 
entirely unreasonable to attribute to 
the Legislature the intention of add- 
ing terms to a contract of hiring 
which it had already prohibited the 
parties thereto from making.’’ Het- 
zel v, Wasson Piston Ring Co., su- 
pra. 


81. Mid-West Box Co. v. Hazzard, 
146 N.E. 420, 195 Ind. 608; Manning 
v. American Clothing Co., 247 S.W. 
103, 147 Tenn. 274. 


82. Sechlich v. Harris-Emery Co., 
(Iowa) 169 N.W. 327; Sechlich v. 
Harris-Emery Co., 169 N.W. 325, 184 
Iowa 1025; Rock Island Coal Mining 
Co...v.:Gilliam, 213, P.(833, 89 Okl. 495 
Lincoln v. National Tube Co., 112 A. 
73, 268 Pa. 504. 


[a] Child under age Jawfully per- 
mitted to work in the employment 
cannot consent to a contract of em- 
ployment. Sechlich v. Harris-Emery 
Co., (lowa) 169 N.W. 327; Sechlich v. 
Harris-Hmery Co., 169 N.W. 325, 184 
Iowa 1025. 


83. Wlock v. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 


84. Rock Island Coal Mining Co. 
v. Gilliam, 213 P. 833, 835, 89 Okl. 49; 
Lincoln v. National Tube Co., 112 A. 
73, 268 Pa. 504. 


‘Tt is our opinion that in enacting 
the Workmen’s Compensation Law the 
Legislature referred to legal employ- 
ment, and that the provisions of the 
act have no reference to minors who 
are employed in violation of the stat- 
ute. To eonstrue the law so as to 
permit an employer who has employ- 
ed children illegally, in express vio- 
lation of the statute, to insist that 
they are deprived of their common- 
law rights, and must look to the Com- 
pensation Act for relief, would nullify 
the provisions of the statute prohibit- 
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tion Act and the child labor laws must be construed 
together,** and it cannot be assumed that what would 
be illegal under one statute would be permissible 
under the other;8* to hold that, even though an em- 
ployee has violated the child labor laws, he would 
be protected by the Workmen’s Compensation Act 
would have no tendency to discourage employers 
from violating child labor laws.°® 
not only to a minor who is below the age under 
which any kind of employment is prohibited but also 
to one over that age unlawfully employed in a haz- 
ardous occupation or employment,*® or employed 


The rule applies 


ing child labor, and would be in dis- 
regard to the ptblic policy of the 
state. The Workmen’s Compensation 
Law was not intended to prescribe 
rights and remedies for persons en- 
gaged in unlawful or criminal occu- 
pation. It in no manner destroys the 
purposes of the Workmen’s Compen- 
sation Law to hold that its provisions 
were not intended to apply to children 
who are unlawfully set at work in 
hazardous employments and_ that 
where they are injured in such em- 
ployments they have a common-law 
action against the employer.’’ Rock 
Island Coal Mining Co. v. Gilliam, su- 
pra. 


85. Widdoes v. Laub, 129 A. 344, 
33 Del. 4; Rock Island Coal Mining 
Co. v. Gilliam, 213 P. 833, 89 Okl. 49; 
Lincoln v. National Tube Co., 112 A. 
73, 268 Pa. 504. 


“Moreover, it cannot be supposed 
the Legislature intended to make such 
contracts illegal, and at the same 
time to give to them all the force and 
effect of legal contracts, so far as 
civil liability for injuries to minors is 
concerned. To so hédld would tend to 
encourage and not discourage the 
practice which the statute has de- 
clared illegal; for in the event of an 
injury, the employer would suffer no 
more in the case of an illegal than 
of a legal employment.” Lincoln v. 
National Tube Co., supra. 


86. Mid-West Box Co. v. Hazzard, 
146 N.E. 420, 195 Ind. 608; New Al- 
bany Box & Basket Co. v. Davidson, 
125 N.E. 904, 189 Ind. 57; Rock Island 
Coal Mining Co. v. Gilliam, 213 P. 
833, 89 Okl. 493. King v. Darlington 
Brick & Mining Co., 131 A. 241, 284 Pa. 
277; Lincoln v. National Tube Co., 112 
A. 78, 268 Pa. 504; Gilley v. Attna 
Life Ins. Co., (Tex.Commn.App.) 35 
S.W.(2d) 136 [rev on other grounds 
(Civ.App.) 12 S.W.(2d) 821 (conform- 
ed to (Civ.App.) 41 S.W.(2d) 1046)]; 
Galloway v. Lumbermen’s Indemnity 
Exch., (Tex.Commn.App.) 238 S.W. 
646 [aff (Civ.App.) 227 S.W. 536]; 
Carso v, Norwich Union Indemnity 
Co., (Tex.Civ.App.) 293 S.W. 306; 
Maryland Casualty Co. v. Scruggs, 
(Tex.Civ.App.) 277 S.W. 768; Bridge- 
port Brick & Tile Co. v. Erwin, (Tex. 
Civ.App.) 241 S.W. 247; Waterman 
Lumber Co. v. Beatty, (Civ.App.) 204 
i 448 [aff 218 S.W. 363, 110 Tex. 


[a] Delivering soda water from 
factory.—Child under fifteen deliver- 
ing soda water from factory to cus- 
tomers was held unlawfully employed 
under a statute prohibiting the em- 
ployment of a child wnder fifteen years 
of age in a factory. Carso v. Nor- 
wich Union Indemnity Co., (Tex.Civ. 
App.) 293 S.W. 306. 


[b] Employment in gasoline sta- 
tion.—A gasoline and oil station is 
not a place where explosives are used 
within the meaning of Vernon Pen. 
Code Annot. Suppl. (1918) art 1050f, 
prohibiting employment to certain 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for longer hours per day than permitted by the child 
It has also been held to apply where 
the minor has been employed without the employ- 
ment certificate or affidavit required under the child 
labor law,’ but there is authority which has permit- 
ted such a minor to recover compensation.®® 


View that minor is included in act. 
statutes in other jurisdictions an illegally employed 
minor has been held to be included within the act,®° 
for, it is said, in view of the beneficent purpose of 
the act,®! the minor is entitled to, and should not be 


labor law.87 


minors in any mine, quarry, or place 
where explosives are used. Maryland 
Casualty Co. v. Scruggs, (Tex.Civ. 
App.) 277 S.W. 768: 


{c] Employment to operate dan- 
gerous machinery.—New Albany Box 
& Basket Co. vy. Davidson, 125 N.E. 
904, 189 Ind. 57 (wood joiner); Boyle 
v. Van Splinter, 127 A. 257, 101 N.J. 
Law 89; Lesko v. Liondale Bleach 
Dye & Print Works, 107 A. 275, 93 N. 
J.Law 4 (laundry machine). 


{d] Employment to clean unguard- 
€d machinery in violation of statute 
precludes compensation under the act. 
King v. Darlington Brick & Mining 
Co., 131 A. 241, 284 Pa. 277. 


fe] Dependent on jury’s finding.— 
Whether action of minor employed in 
violation of child labor laws for in- 
juries sustained in employment is for 
damages against employer or for com- 
pensation depends on whether the ju- 
ry find that the employment was haz- 
ardous (Vernon Civ. St. Annot. art 
8306 et seq). Atna Life Ins. Co. v. 
Gilley, (Tex.Civ.App.) 41 S.W.(2d) 
1046 [eonforming to instructions 
(Commn.App.) 35 S.W.(2d) 136, and 
rev (Civ.App.) 12 S.W.(2d) 821]. 


{f] Construction of rules relating 
to hazardous employments.—(1) Rule 
of department of labor and industry, 
providing that minors under eighteen 
years of age are not to be employed 
where such employment pertains to 
tanning, etc., was held not to contain 
a general prohibition against employ- 
ment of minors under eighteen in a 
tannery, but only to employment per- 
taining to tanning, and a night watch- 
man under that age in a tannery is 
not precluded from compensation. 
Hess v. Union Indemnity Co., 100 Pa. 
Super. 108. (2) A rule prohibiting 
employment in an_ establishment 
where explosives are handled does not 
embrace a minor’s work not calculat- 
ed to require contact, proximity, or in- 
dustrial relation with explosives, so 
that a minor’s: employment as drill- 
er’s assistant in work not involving 
handling of explosives used by the 
employer in excavating was held not 
illegal, as regards compensation. 
Baun v. U. G. I. Contracting Co., 161 
A. 585, 106 Pa.Super. 282. 


87. Mid-West Box Co. v. Hazzard, 
146 N.E. 420, 195 Ind. 608. 


88. Widdoes v. Laub, 129 A. 344, 
33 Del. 4; Mid-West Box Co. v. Haz- 
zard, 146 N.E. 420, 195 Ind. 608; New 
Albany Box & Basket Co. v. Davidson, 
125 N.E. 904, 189 Ind. 57; Wlock v. 
Laas pa ae Mills, 129 A. 311, 98 

. 449. 


[a] Employment is just as unlaw- 
fnl as if the minor had been below 
the age under which any kind of em- 
ployment is prohibited. ‘ Western Un- 
ion’ Telegraph Co. v. Ausbrooks,: 257 
S.W. 858, 148 Tenn. 615, 33 A.L.R. 330. 


[b] Rule applied.—(1) Where a 
boy under sixteen years of age was 
employed without the affidavit as to 
his age, required in case of young per- 
sons, the Workmen’s Compensation 


% 


WORKMEN’S COMPENSATION ACTS 


Under similar L 
illegality.°*® 


Act was no bar to a common-law ac- 
tion for injury suffered by him. New 
Albany Box & Basket Co. v. Davidson, 
125 N.E. 904, 189 Ind. 57. (2) A girl 
between fourteen and sixteen years of 
age, not having deposited with em- 
ployer a certificate as required by 
Child Labor Law (Gen. L. 5832-5845), 
and her employment therefore being 
prohibited, was held not an “em- 
ployee” within Workmen’s Compensa- 
tion Act (Gen. L. 5757-5831). Wlock 
Se Fort Dummer Mills, 129 A. 311, 98 
t. 449. 


89. Radel v. Seib, 159 A. 182, 105 
Pa.Super. 75. See Hess v. Union In- 
demnity Co., 100 Pa.Super. 108 (where 
it was said that, even if no certificate 
had been given, it is more than doubt- 
ful whether the violation of this rule 
would constitute such a violation of 
law as would bar the minor’s right 
to compensation under the act). 


fa] Reason for rule.—The duty cf 
seeing that a minor obtains an em- 
ployment certificate rests on the em- 
ployer who cannot shift it to the mi- 
nor employee so as to bar a claim 
for compensation. Radel v. Seib, 159 
A. 182, 105 Pa.Super. 75. 


90. Conn.—Kenez v. Novelty Com- 
pect Leather Co., 149 A. 679, 111 Conn. 


Mass.—Pierce’s Case, 166 N.E. 636, 
267 Mass. 208. 


N.Y.—Noreen v. William Vogel & 
Bross plczieNebin dOseerzed. ONG Yi wok 
Decker vy. Pouvailsmith Corporation, 
201 N.Y.S: 874, 207 App.Div. 853; 
Boyle v. A. C. Cheney Piano Action 
Co., 184 N.Y.S. 374, 193 App.Div. 408; 
Robilotto vy. Bartholdi Realty Co., 172 
N.Y.S. 328, 104 Mise. 419; Ide v. Faul 
& Timmins, 166 N.Y.S. 858, 179 App. 
Div. 567. 


Va.—Humphries v. Boxley Bros. 
Viegas, S.E. 890, 146 Va. 91, 49 A.L.R. 
1 : 


Wash.—Rasi v. Howard. Mfg. Co., 
187 P. 327, 109 Wash. 524 [dist Hille- 
stad v. Industrial Ins. Commn., 141 P. 


913, 80 Wash. 426, Ann.Cas.1916B 
789). 
[a] In Ohio (1) under an act pro- 


viding that for its purposes a “minor 
shall be deemed sui juris,’ an ille- 
gally employed minor has been held 
to be within the act. Foundry Appli- 
ance Co. v. Ratliff, 148 N.E. 237, 113 
Ohio St. 1; Mueller v. Eyman, 147 N. 
BK. 342, 112 Ohio-St. 337; Lopez v. 
King Bridge Co., 140 N.E. 322, 108 
Ohio St. 1; Hartley v. Vietor Rubber 
Co., 23 Ohio N.P.N.S. 593. (2) Under 
the former statute providing that a 
minor at an age legally permitted to 
work shall be deemed sui juris, an il- 
legally employed minor was excluded. 
Acklin Stamping Co. v. Kufz, 120 N.E. 
229, 98 Ohio St. 61, 14 A.L.R. 812; 
Kutz v. Stamping Co., 27 O.C.A. 278. 
See infra § 228. 


91. See supra § 15. 


92. Kenez v. Novelty Compact 
Leather Co., 149 A. 679, 111 Conn. 
229; Pierce’s Case, 166 N.E. 636, 267 
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precluded from, the benefits and protection for which 
the law was enacted;°? the legislature did not in- 
tend to include only legal contracts®* and did not in- 
tend to penalize the child so as to deprive him of 
the benefits and protection of the act,®* for the mi- 
nor himself is free from statutory inhibitions®® and 
his contract as to himself is free from any taint of 
Moreover, the contract is not wholly 
void and of such a nature that no enforceable rights 
can arise from it,®? and, as a matter of fact, the re- 
lation of master and servant exists.°8 


The argu- 


Mass. 208; Noreen v. Vogel & Broth- 
ers, Inc., 132, N.BE. 102, 231 N.Y. 317; 
Humphries v. Boxley Bros. Co., 135 
S.E. 890, 146 Va. 91, 49 A.L.R. 1427. 


93. Kenez v. Novelty Compact 
seat ana Co., 149 A. 679, 681, 111 Conn. 


“The argument of those decisions 
which hold that under provisions sim- 
ilar to ours minors employed in viola- 
tion of a statute are not entitled to 
compensation largely comes to. this, 
that the Legislature must be assumed 
to have intended, when it speaks of a 
contract of service, to include only le- 
gal contracts, and therefore it cannot 
have intended to include one made 
in violation of a statute. ‘The diffi- 
culty with this argument, as it seems 
to us, is that as regards the child the 
Legislature very evidently did not re- 
gard him as in any sense a real 
wrongdoer if he entered into Such a 
contract without there being a com- 
pliance with the statutes. It might 
be that the employer could get no ad- 
vantage from such a contract in a 
court of law because he would not be 
permitted to set’ up the fact that he 
had acted in contravention of its man- 
date, but that would not necessarily 
prevent the child from claiming any 
benefit which might arise out of its 
terms.” Kenez v. Novelty Compact 
Leather Co., supra. 


94. Kenez v. Novelty Compact 
Leather Co., supra; Pierce’s Case, 166 
N.E. 636, 267 Mass. 208; Rasi v, How- 
ard =Mier Co. 187 Pes 2i ao ase Oo 
Wash. 524 [dist Hillestad v. Indus- 
trial Ins. Commn., 141 P. 913, 80 Wash. 
426, Ann.Cas.1916B 789]. 


“This statute [Child Labor Statute] 
does not make it unlawful for a chiid 
under the prohibited age to work and 
imposes no penalty upon the child 
when it does work. It follows that 
the child neither gains nor loses any 
rightse by such employment, even 
though the employer may be penal- 
ized.’’ Rasi v. Howard Mfg. Co., su- 
pra. 


95. Pierce’s Case, 166 N.E. 636, 267 
Mass. 208. 


96. Kenez v. Novelty Compact 
Leather Co., 149 A. 679, 111 Conn, 229; 
Pierce’s Case, 166 N.E. 636, 638, 267 
Mass. 208. 


97. Pierce’s Case, supra. 


“The parties were possessed of ca- 
pacity to establish the relation of 
master and servant, notwithstanding 
the contrary obligation which the 
statute imposed on the employer. The 
contract is not of that type which is 
wholly void and from which no en- 
forceable rights can arise.’’ Pierce’s 
Case, supra. 


98. Noreen v. Vogel & Brothers, 
Inc., 182 N.E. 102, 231 N.Y. 317; Boyle 
v. A. C. Cheney Piano Action Co., 184 
N.Y.S. 374, 376, 193 App.Div. 408. 


“Whether or not the plaintiff was 
‘lawfully’ employed, the fact cannot 
be doubted that when he was injured 
the relationship of master and serv- 
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ment that to permit a minor within the prohibition 
of child labor laws to be within the Workmen’s Com- 
pensation Act would decrease the incentive of the 


WORKMEN’S COMPENSATION ACTS 


employer to comply with the child labor laws is not 


followed.®® 


lie obligations.? 


ant did in point of fact exist. The 
plaintiff had subjected himself to the 
orders and directions of the defend- 
ant, and when hurt was actually 
working upon machinery in the de- 
fendant’s factory in accordance with 
directions’ given. He undoubtedly 
could have collected his stipulated 
wages as employee for the work thus 
done. The reasoning that there was 
no employment because the statute 
forbade it is reducible to an absurdity. 
It would compel the deduction that, 
an employment being impossible be- 
cause of the prohibition, a violation 
-of the prohibition, though made a 
crime by the Penal Law, is equally 
impossible.” Boyle v, A. C. Cheney 
Piano Action Co., supra. 


99. Kenez v. Novelty Compact 
Leather Co., 149 A. 679, 681, 111 Conn. 
229; Humphries v. Boxley Bros. Co., 
tebe 890, 893, 146 Va. 91, £9 A.L.R. 


“The other principal argument ad- 
vanced in those opinions which deny 
the right of compensation to a minor 
employed in contravention of a stat- 
ute is that to admit him within the 
Compensation Law would be to de- 
crease the incentive upon the employ- 
er to comply with the statute, be- 
cause he would, in case of injury, be 
holden to no heavier a liability for 
an illegal, than for a legal, employ- 
ment. We cannot admit the foree of 
this argument. Such sanction as stat- 
utes regulating the employment of 
children derive from civil liability 
consequent upon their breach is inci- 
dental} and, where they make no men- 
tion of other than monetary penalties, 
it cannot be deemed to have been 
greatly regarded when the statute 
was enacted. Before giving to this 
argument controlling weight, the bal- 
ance would have to be struck between 
the possibility of benefit from the em- 
ployment of fewer minors in contra- 
vention of the statute and the advan- 
tages which would come from extend- 
ing to those so employed the ebvious 
and recognized benefits of the Com- 
pensation Law. In determining the 
legislative intent, we cannot think 
that the former consideration had 
weight, but we believe that the exten- 
sion to the child of the benefits of the 
act better accords with the broad hu- 
manitarian purpose of the law, to 
give certain and speedy relief to those 
suffering injury in industry and to 
those dependent upon them.” Kenez 
v. Novelty Compact Leather Co., su- 
pra. 

“The Legislature, by extending the 
benefits of the act to all infants, 
whether legally employed or not, does 
not recognize ‘the right of the factory 
owner and the parent to disregard the 
mandate of this statute, and make a 
contract for the employment of the 
boy which might or might not have 
read into it the provisions of the 
Workmen’s Compensation Act, as the 
master and the parent between them 
should elect.’ On the contrary it says 
to the employer, if you employ an in- 
fant contrary to the Child Labor Law, 
not only shalJ you incur the penalty 


— 


Furthermore, it is said, such an inter- 
pretation of the compensation act is not contra to 
the purpose of the child labor laws, for such laws are 
not to confer private rights but only to affect pub- 
In accordance with this rule an 
infant is within the act, although he is employed in 


denounced by that statute, but in ad- 
dition you shall waive all questions 
of your own negligence, and all com- 
mon-law defenses you may have to.an 
action for the injury, and pay to the 
infant the sums prescribed by the 
Compensation Act. These are mat- 
ters directly for the benefit of the in- 
fant, in aid of the Child Labor Law, 
and tend to prevent the employment 
of children in contravention of the 
child labor statute.’”’ Humphries v. 
Boxley Bros. Co., supra. 


1. Pierce’s Case, 166 N.E. 636, 267 
Mass. 208. 


2. Noreen v. Vogel & Brothers, Inc., 
132 N.E. 102,.2381.N-¥. 317; Robilotto 


v. Bartholdi Realty Co., 172 N.Y.S. 
328, 104 Misc. 419. 
8. Noreen v. Vogel & Brothers, 


Inc., 132 N.B. 102, 231 N.Y. 317; Boyle 
v. A. C. Cheney Piano Action Co., 184 
N.Y.S. 374, 193 App.Div. 408; Humph- 
ries v. Boxley Bros. Co., 135 S.E. 890, 
146 Va. 91, 49 A.L.R. 1427; Rasi_v. 
Howard Mfg. Co., 187 P. 327, 109 
Wash. 524 [dist Hillestad v. Indus- 
trial Ins. Commn., 141 P. 913, 80 
Wash. 426, Ann.Cas.1916B 789]. 


4. JIll.—Kowalezyk v. Swift & Co., 
160 N.E. 588, 329 Ill. 308; Moll v. In- 
dustrial Commission, 123 N.E. 562, 288 
Ill. 347; Messmer v. Industrial Board 
of Illinois, 118 N.E. 993, 282 Ill. 562; 
Roszek v. Bauerle & Stark Co., 118 N. 
H 991, 282) 11). -557, L.R.A.1918Fy 207; 
McInness v. Oscar F. Wilson Printing 
Con. 258) Tl Appsel61; Wduostutters Vv. 
Brown Shoe Co., 203 Ill.App. 517. See 
gurasky, v. Handycap Co., 210 Ill.App. 


Mich.—Gwitt v. Foss, 203 N.W. 151, 
230 Mich. 8; Grand Rapids Trust Co. 
v. Petersen Beverage Co., 189 N.W. 
186, 219 Mich. 208; Kruczkowski v. 
Polonia Publishing Co., 168 N.W. 932, 
203 Mich. 211. 


Minn.—Weber v. J. E. Barr Pack- 
ing Corporation, 284 N.W. 682, 182 
Minn. 486; Novack v. Montgomery & 
Co., 198 N.W. 290, 158 Minn. 495; Gut- 
mann v. Anderson, 171 N.W. 303, 142 
Minn. 141; Westerlund v. Kettle Riv- 
er Co., 162 N.W. 680, 137 Minn. 24; 
Pettee v. Noyes, 157 N.W. 995, 133 
Minn. 109. 


Ohio.—Acklin Stamping Co. v. 
Kutz, 120 N.E. 229, 98 Ohio St. 61, 14 
A.L.R. 812 [aff 8 Ohio App. 70]. 


R.I.—Taglinette v. Sydney Worsted 
Co., 105 A. 641, 42 R.I. 133. 


Wis.—Stetz v. F. Mayer Boot, etc., 
Co., 156 N.W. 971, 168 Wis. 151, Ann. 
Cas.1918B 675. 


See Navracel v. Cudahy Packing 
Co., 191 N.W. 659, 193 N.W. 768, 109 
Neb. 506 (dictum). 


“The section of the compensation 
statute referred to provides that the 
term ‘employee’ shall include, among 
others, ‘minors who are legally per- 
mitted to work under the laws of the 
state.’ We are satisfied that this lan- 
guage will permit of no construction 
other than as stated in Pattee vy. 


[§§ 227-228 


an occupation prohibited to one of his age,? or al- 
though he is employed without the certificate or af- 
fidavit required by the child labor statute.* 


[§ 228] (b) Acts Including Persons or Minors 
Legally Employed. A minor who is employed in vi- 
olation of child labor laws or similar statutes is not 
within the Workmen’s Compensation Act where the 
act expressly includes persons or minors “legally per- 
mitted to work,”* “lawfully in the services of anoth- 


Noyes, 157 N.W. 995, 183 Minn. 109, 
namely, that the Legislature intended 
thereby to exclude from the act mi- 
nors whose employment is prohibited 
by law. This is made too clear for con- 
troversy when viewed in the light of 
the legal rights of minors in this 
state, and of our statutes affecting 
such rights, known as ‘child labor 
laws.’ In the absence of legislation 
to the contrary, all minors may law- 
fully engage in such employment er 
work as their age and capacity fit 
them, and in this respect are ‘legal- 
ly permitted’ to work, though their 
contracts, except as to necessities, 
are voidable at their election. In 
fact, we have no statute expressly 
permitting the employment of mi- 
nors, and the use of the words ‘legal- 
ly permitted to work’. was not in- 
tended as a reference to permissive 
legislation. But we have statutes, 
and have had for many years, known 
as the child labor laws, by which the 
employment of minors of certain age 
is’ expressly prohibited in specified 
classes of employment deemed detri- 
mental to their moral welfare and 
dangerous to their life or limb. And 
in making use of the language quoted 
it is apparent that the Legislature in- 
tended to preserve the status of mi- 
nors in respect to their employment 
in dangerous occupations, and to re- 
move them from the Compensation 
Act when employed in violation of 
law. No other construction of the 
statute can be adopted that would not 
be in discord with our whole legisla- 
tive policy upon the subject.’ West- 
erlund v. Kettle River Co., 162 N.W. 
680, 681, 187 Minn. 24. 


“Tt cannot be supposed that the 
legislature intended to make such 
contracts illegal, and at the same 
time to give them all the force and 
effect of legal contracts, so far as 
civil liabilities to minors are con- 
cerned. To so hold would tend to 
encourage and not discourage the 
practice which the statute has declar- 
ed illegal; for, in the event of an 
injury, the employer would suffer no 
more in the case of an illegal than 
of a legal employment.’ McInness 
v. Oscar F. Wilson Printing Co., 258 
Ill.App. 161, 166. 


[a] This is true, although the act 
also provides that it shall apply to 
all employees engaged in certain ex- 
trahazardous pursuits, where the 
child labor law prohibits children un- 
der sixteen in extrahazardous em- 
ployment. Kowalczyk v. Swift & Co., 
160 N.E. 588, 329 Til. 308. - 


[b] Employment not forbidden by 
child labor law is not illegal, and 
an injury resulting, therefrom is com- 
pensable under the act. Wright v. 
Stresenreuter Bros., 234 Ill.App. 15. 


{c] Employment as golf caddy 
during school vacation.—A golf cad- 
dy under the age of fourteen years 
was held entitled to benefits as an 
“employee” within Workmen’s Com- 
pensation Act § 5, as one legally per- 
mitted to work under the laws of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 228-299] 


er,”> or “working at an age legally permitted,’’® if 
there is no other provision specifically including mi- 
nors illegally employed.7 No relationship of em- 
ployer and employee is held to exist.§ In the ab- 
sence of a provision indicating otherwise,® although 
a minor may be over the minimum age at which some 
work for hire is permitted by the child labor law, 
he is not within the compensation act where he has 
not procured the required affidavit, certificate, or 
permit,’ or where he is employed during prohibited 
hours. A minor employed at an occupation pro- 
hibited to a child of his age has also been held to 
be outside the operation of the act,!? but there is oth- 
er authority to the contrary,'? particularly where the 
act further provides that a minor, for the purpose 
of the act, shall have the power of contracting as an 
adult employee,!* and that compensation shall be in- 
ereased where the injury is caused by failure of the 
employer to comply with any statute of the state.1® 
Only those minors who are disqualified by age are ex- 
eluded from the operation of the act.+® 


12. 


state, the Child Labor Law being in- 
mission, 


applicable, in view of the proviso of 
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Ill.—Moll v. Industrial Com- 
123 N.E: 562, 288, Ill. 
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Express stipulation. Where the parties expressly 
stipulate that they are under the Workmen’s Com- 
pensation Act, it has been held that the employer 
canhot avoid liability under the act on the grounds 
that the child was illegally employed.? 


[§ 229] (c) Acts with Express Provisions as to 
Illegality of Employment. Under a statute which 
expressly so provides, a minor is included within 
the Workmen’s Compensation Act, even though he is 
employed contrary to laws regulating the employ- 
ment of minors.'® Such a statute does not conflict 
with the child labor law, for the compensation act 
deals with civil rights and remedies while the labor 
law deals only with the criminal penalty.t® _ Where 
one provision of the act specifically declares that m1- 
nors are included within its operation, although em- 
ployed contrary to child labor legislation, and an- 
other provision defines persons within the scope of 
act as including, among other classes of persons, mi- 
nors legally permitted to work, the specifie provi- 
sion will govern and illegally employed minors are 


not. (1914) § 8024, prohibiting the 


347; | employment of any young person be- 


§ 1, allowing minors to do voluntary 
work of a temporary and harmless 
character when school] is not in ses- 
sion. Indian Hill Club v. Industrial 
Commission, 140 N.E. 871, 309 Ill. 271. 


5. Raggi v. H. G. Christman Co., 
151 N.E. 833, 92 Ind.App.. 337; ..1In- 
diana Mfrs’ Reciprocal Ass’n v. Dol- 
by, 133 N.E. 171, 77 Ind.App. 116; Dris- 
coll v. Weidely Motors Co., 133 N.E. 
12, 77 Ind.App. 10; In re Moody, 132 
N.E. 668, 76 Ind.App. 585; In re Ston- 
er, 128 N.E. 938, 74 Ind.App. 324. 


fa] Same result was obtained in 
Indiana before the statute included 
the word “lawfully.” Mid-West Box 
Co. v. Hazzard, 146 N.BH. 420, 195 Ind. 
608. 


6. William B. Tilghman Co. v. 
Conway, 133 A. 593, 150 Md. 525. 


7. See infra § 229. 


8. Indiana Mfrs’ Reciprocal Ass’n 
v. Dolby, 133 N.E. 171, 77 Ind.App. 
116; Gwitt v. Foss, 203 N.W. 151, 230 
Mich. 8. 


9. See statutory provisions. 


10, Ill—Messmer v. Industrial 
Board of Illinois, 118 N.E. 993, 282 
Til. 562; Roszek v. Bauerle & Stark 
Co., 118 N.E. 991, 282 Ill. 557, L.R.A. 
1918F 207. 


Ind.—Indiana Mfrs’ Reciprocal 
Ass’n vy. Dolby, 133 N.E. 171, 77 Ind. 
App. 116; In re Stoner, 128 N.E. 938, 
74 Ind.App. 324. 


Md.—William B. Tilghman Co. v. 
Conway, 133 A. 593, 150 Md. 525. 


Mich.—Grand Rapids Trust Co. v. 
Petersen Beverage Co., 189 N.W. 186, 
219 Mich. 208. 


R.I.—Taglinette v. Sydney Worsted 
Co., 105 A, 641, 42 R.I. 133. 


Wis.—Stetz v. F. Mayer Boot & 
Shoe Co., 156 N.W. 971, 163 Wis. 151, 
Ann.Cas.1918B 675. 


[a] Permit assumed to be correct. 
—Where the employment permit has 
been issued, it is hardly to be pre- 
sumed that the officials granting such 
permit neglected their duty. Radtke 
Bros. v. Industrial Commission of 
Wisconsin, 183 N.W. 168, 174 Wis. 
212. 


11. Acklin Stamping Co. v. Kutz, 
120 N.E. 229, 98 Ohio St. 61, 14 A.L.R. 
812 [aff 8 Ohio App. 70]. 


« 


McInness v. Oscar F. Wilson Print- 
ing .Co., 258 Ill.App. 161; Lostutter v. 
Brown Shoe Co., 203 Ill.App. 517. 


Ind.—Driscoll v. Weidely Motors 
Co., 183 N.E. 12, 77 Ind.App. 10. 


_ Mich.—Kruczkowski v. Polonia Pub- 
ae Co., 168 N.W. 932, 203 Mich. 


Minn.—Weber v. J. E. Barr Packing 
Corporation, 234 N.W. 682, 182 Minn. 
486; Gutmann y. Anderson, 171 N. 
W. 308, 142 Minn. 141. 


Ohio.—Acklin Stamping Co. v. Kutz, 
120 N.E. 229, 98 Ohio St. 61, 14 A.L. 
R. 812 [aff 8 Ohio App. 70]. 


[a] Test of application of child 
labor law rendering employment un- 
lawful is not whether place of em- 
ployment contains machinery, but 
whether actual work 
with operation of machinery or is oth- 
erwise dangerous. General Const. 
Co. v. Industrial Commission, 145 N. 
E. 90, 314 Ill. 58. 


[b] Statutes construed to permit 
minor over sixteen to work in mine,— 
Under School Attendance Act § 23, 
prohibiting the employment of mi- 
nors under eighteen years at certain 
highly dangerous occupations, or 
“other occupations dangerous to life 
or limb or injurious to health or mor- 
als,” and § 22, prohibiting the employ- 
ment of minors under sixteen years 
in a number of less hazardous occu- 
pations, including mining, the two 
sections being reconcilable, and the 
specific occupation of mining men- 
tioned in § 22. constituting an excep- 
tion to the occupations generally in- 
cluded in § 28, a minor over sixteen 
years may lawfully be employed ina 
mine so as to bring him within the 
definition of an “employee” in Work- 
men’s Compensation Act § 76, as 
amended by L. (1919) ec 57 § 1. Inre 
Moody, 132 N.E. 668, 76 Ind.App. 585. 


[c] Rule applied.—A boy fourteen 
years old, employed in a factory as a 
tool room errand boy, who carried 
light tools on a stairway and used a 
push truck placed on an elevator to 
transfer heavy tools, and who was 
killed in using the elevator to return 
the truck to the tool room after de- 
livering a tool weighing thirty-five 
pounds, was held injured in work un- 
der his employment, and, such work 
being unlawful, under Burns St. An- 


is connected | 


tween the ages of fourteen and eigh- 
teen to operate an elevator, the en- 
tire contract of employment was in- 
valid, defeating jurisdiction to award 
compensation for his death. Driscoll 
v. Weidely Motors Co., 133 N.E. 12, 
77 Ind.App. 10. 


13. Lutz v. Wilmanns Bros. Co., 
164 N.W. 1002, 166 Wis. 210; Foth v. 
Macomber, etc., Rope Co., 154 N.W. 
369, 161 Wis. 549. 


14. Foth v. Macomber, etc., Rope 
Co., supra. 


[a] Any minor who is permitted 
to work at all in a gainful occupation 
is to be regarded as being competent 
to contract as regards subjecting him- 
self to the Workmen’s Compensation 
Act. Foth v. Macomber, ete., Rope 
Co., 154 N.W. 369, 161 Wis. 549. 


15. Lutz v. Wilmanns Bros. Co., 
164 N.W. 1002, 166 Wis. 210. 


16. Novack v. Montgomery Ward & 
Co., 198 N.W. 290, 158 Minn. 495. 


[a] Operation of elevator without 
guards.—Where an employer used an 
elevator without guards as provided 
by Gen. St. (1913) § 3862, and the em- 
ployee, a minor over sixteen years 
old, was injured thereon, it was held 
that the injured employee, being over 
sixteen years old, was ‘legally per- 
mitted” to be employed, and, notwith- 
standing the illegal operation of the 
elevator, she is included in the stat- 
ute, and cannot maintain an action at 
common law to recover for her inju- 
ries. Novack v. Montgomery Ward 
& Co., 198 N.W. 290, 158 Minn. 495. 


[b] Apprenticeship.—A minor of 
an age at which he could legally qual- 
ify to operate an electric passenger 
elevator, employed as an apprentice 
for the purpose of learning that oc- 
cupation, was held to, be within the 
operation of the Workmen’s Compen- 
sation Act. Pettee v. Noyes, 157 N. 
W. 995, 133 Minn. 109. 


17. General Const. Co. 
trial Commission, 145 
Til. 58. 


18. ‘Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106; Horn v. 
Planters’ Products Co., 151 S.BH. 552, 
40 Ga.App. 787; Pruitt v. Harker, 43 
S.W.(2d) 769, 328 Mo. 1200. 


19. Ivey v. Railway Fuel Co., 118 
So. 588, 218 Ala. 407. 


v. Indus- 
N.E. 90, 314 
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ineluded.2° Under an act which provides for increas- 
ed compensation for illegally employed minors, such 
minors are included,2! the contract of hiring a mi- 
nor in violation of the child labor law being of suffi- 
cient validity to fix the relation of master and serv- 
ant.22. An act which expressly includes all persons 
except those prohibited by law from being employ- 
ed precludes from compensation a minor who was 
employed under the minimum age allowed in the oc- 
cupation in which he was injured,?* or who was em- 
ployed without the required affidavit or certificate.** 
Such an act contemplates employment prohibited by 
a state law, and not employment forbidden or not 
assented to by the child’s parent.2> When provided 
by statute, a minor employed without the required 
permit may recover increased compensation irrespec- 
tive of the legality or illegality of the employment.?°® 


[§ 230] (2) Minor Employed in Violation of Mu- 
nicipal Ordinance. Violation of law in the employ- 
mont of a minor such as will render the Workmen’s 
Compensation Act inoperative?’ is a violation of the 
state law and not a municipal ordinance so that a 


minor employed in violation of a municipal ordi-» 


nance is not outside the operation of the act.” 
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[§§ 229-234 


Age.2® In jurisdictions where employment of a mi- 
nor in violation of the child labor laws does not 
place the minor outside the operation of the Work- 
men’s Compensation Act,?° the fact that the minor 
secured the employment by misrepresenting his age 
is no defense by the employer to a proceeding under 
the act.31 

[§ 232] (4) Effect of Unauthorized Issuance of 
Certificate. An employer is entitled to rely on the 
employment certificate of a minor procured from the 
proper authority, and, even if the minor has not ful- 
filled the requirements necessary for the issuance of 
the certificate, the minor is limited to the compen- 
sation act and cannot recover damages at common 
law as in the case of unlawful émployment,*? but 
there is other authority holding fhat, where the is- 
suance of the certificate is unauthorized, the employ- 
ment is unlawful and a minor is not within the pro- 
visions of the act.** 

[§ 233] c. Independent Contractor.** A minor 
engaged as an independent contractor cannot, when 
injured, disaffirm his contract by reason of his mi- 
nority and thereby change his status to that of 


“an employee so as to be within the benefit of the 


Workmen’s Compensation Act.?> 


[§ 231] (3) Effect of Minor 


20. 
pra. 


Construction of statutes generally 
see Statutes §§ 563-734. 


Interpretation of act including ‘“mi- 
nors legally permitted to work” see 
supra § 228. 


21. Landry v. E. G. Shinner & Co., 
176 N.E. 895, 344 Ill. 579; Thomas v. 
Morton Salt Co., 235 N.W. 846, 253 
Mich. 613 [cert den 52 S.Ct. 8, 284 U.S. 
619, 76 L.Ed. 528, and supplemented 
242 N.W. 235, 258 Mich. 231]. 


22. Landry v. E. G. Shinner & Co., 
176 N.E. 895, 344 Ill. 579. 


23. Jackson v. Monitor Coal & 
Coke Co., 126 S.E. 492, 98. W.Va. 58; 
Irvine v. Union Tanning Co., 125 S. 
E. 110, 97 W.Va. 388; Mangus Vv. 
Proctor-Hagle Coal Co., 105 S.E. 909, 
87 W.Va. 718. 


[a] Employment held not unlaw- 
ful.— Rhodes v. J. B. B. Coal Co., 90 
S.E. 796, 79 W.Va. 71. 


[b] Employer illegally employing 
minor (1) is outside the benefits of 
the Workmen’s Compensation Act. 
Jackson v. Monitor Coal & Coke Co., 
126 S.E. 492, 98 W.Va. 58; Mangus v. 
Proctor-Eagle Coal Co., 105 S.E. 909, 
87 W.Va. 718. (2) The fact that the 
employer contributed to the work- 
men’s compensation fund does not 
bring him within its provisions. 
Jackson v. Monitor Coal & Coke Co., 
supra; Mangus v. Proctor-EHagle Coal 
Co., supra. 


24. Morrison v. Smith-Pocahontas 
Coal Co., 106 S.E. 448, 88 W.Va. 158. 


25. Byrd v. Sabine Collieries Cor- 
poration, 114 S.E. 679, 92 W.Va. 347; 
Adkins v. Hope Engineering & Sup- 
ply Co., 94 S.E. 506, 81 W.Va. 449. 


26. Town of New Holstein v. 
Daun, 209 N.W. 695, 191 Wis. 93. 
27. See supra §§ 227-229. 


28. Plick v. Toye Bros. Auto & 
Taxicab Co., 124 So. 140, 141, 169 La. 
44 [rev 120 So. 721, 11 La.App. 106]; 


Ivey v. Railway Fuel Co., su- 


Misrepresenting 


Walsh v. Myer Hotel Co., 30 S.W. (2d) 
225, 226, 161 Tenn. 355. 


‘It was not the intention of the 
Legislature to make the applicability 
of the Employers’ Liability Act de- 
pend to any extent upon the will of 
municipal councils, and the Legisla- 
ture did not do so.” Plick v. Toye 
Bros. Auto & Taxicab Co., supra. 


“This reason or ground of exclu- 
sion must fail when the illegality of 
the contract of employment arises 
solely from a violation of a munic- 
ipal ordinance regulating the employ- 
ment of minors within the restricted 
area of a municipality. It cannot be 
presumed that the Legislature in- 
tended to exclude from the operation 
of the compensation statute a con- 
tract rendered unlawful because of 
some local municipal ordinance which 
may not have been in existence at the 
date the Compensation Law was en- 
acted, and of the terms and provisions 
of which the Legislature could not 
have been advised. The Compensa- 
tion Law was enacted as a general 
statute of uniform operation through- 
out the state. The exclusion from its 
application of contracts prohibited 
locally by municipal ordinance would 
destroy this uniformity; and, in the 
absence of an express provision to 
that effect, we cannot assume that 
the Legislature intended to place the 
local application of the statute with- 
in the regulatory discretion of mu- 
nicipal governments.’”’ Walsh y. My- 
er Hotel Co., supra. 

[a] Rule applied: (1) To con- 
tract of employment of boy under 
eighteen as elevator operator in vio- 
lation of city ordinance. Walsh v. 
Myer Hotel Co., 30 S.W.(2d) 225, 161 
Tenn. 355. (2) To employment of a 
minor as a taxicab driver under the 
age permitted by a municipal ordi- 
nanc.. Plick v. Toye Bros. Auto & 
Taxicab Co., 124 So. 140, 169 La. 44 
[rev 120 So. 721, 11 La.App. 106]. 


29. Cross references: 


As estoppel to action at common law 
see Master and Servant § 432. 


*By MANUEL PRENNER (§§ 234-237). 


[§ 234] 15. Partner**°—a. As Employee of Own 


ry Has legally employed see supra 


Effect of misrepresentation by em- 
ployee generally see supra § 177. 


30. See supra § 227. 


31. Noreen v. Vogel & Brothers, 
Ine., 132 N-E. 102, 231 N.Y. Suiliie 


Misrepresentation of age as mis- 
conduct see infra § 478. 


32. Taglinette v. Sydney Worsted 
Co:, 105.-As 641, 42) RiPSIS3: 
33. In re Morton, 137 N.E. 62, 79 


Ind.App. 5. 


[a] Tllustration.—Since Acts 
(1921) ¢ 182 § 19 makes unlawful the 
employment of a minor between four- 
teen and eighteen to work in any 
gainful occupation except to perform 
farm labor and domestic service, un- 
less the employer files an employ- 
ment certificate issued by the officer 
of the school corporation in which the 
minor resides, only on receipt of proof 
of age, proof of physical fitness, proof 
of schooling, and proof of prospective 
employment, a certificate issued in fa- 
vor of a minor fourteen years old, 
excluded from school under § 5 of the 
act, for mental incapacity, is unau- 
thorized, and an injury to the minor 
in the course of his employment was 
not compensable under the Workmen’s 
Compensation Act, the employment 
being unlawful. In re Morton, 137 
N.E. 62, 79 Ind.App. 5. 


34. Independent contractor as ex- 
cluded from operation-of compensa- 
tion act generally see supra § 181. 


35. Valente v. Industrial Accident 
Commission of California, 228 P. 667, 
68 Cal.App. 151. 


86. Cross references: 


Counting partner as employee in de- 
termining number see supra § 131. 


Insurance of employer performing la- 
bor see supra § 157. 


Joint adventurers see infra § 236. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 234] 


Firm. While there are decisions to the contrary,?? 
and statutory provisions whose effect is otherwise,*?* 
the weight of authority is that a member of a part- 
nership cannot be an employee thereof within a 


37. Knox & Shouse v. Knox, 250 
P. 788, 120 Okl. 45; Ardmore Paint & 
Oil Products Co. v. State Industrial 
Commission, 234 P. 582, 109 Okl. 81; 
Ohio Drilling Co. v. State Industrial 
Commission, 207 P. 314, 86 Okl. 139, 
25 A.L.R. 367. 


{a] Reason for rule.—‘‘We think 
that the construction of the Work- 
men’s Compensation Act that a mem- 
ber of a partnership who works for 
the partnership, and who while so 
engaged is injured, is not an employee 
within the meaning of the act, is an 
exceedingly narrow construction of 
the act, where the sole reason there- 
for is . that a member of the 
partnership cannot place himself into 
the position of being a workman em- 

. ployed when he is one of the persons 
giving employment, and to so hold in 
the instant case would fail to satisfy 
the rule announced that the act 
should be liberally construed so as to 
effect the legislative intent. We see 
no good reason why the members of a 
partnership cannot jointly or several- 
ly perform the work of labor incident 
to the success of the joint undertak- 
ing and at the same time draw wages 
from the earnings of the partnership. 
. . . The character of the business 
of the partnership brought them 
clearly within the provisions of the 
act, and the fact that the members 
of the partnership performed the la- 
bor incident to its business rather 
than hire: other employees to per- 
form the labor, it seems, in no way 
hazarded the risk of the insurance 
carrier or gave it any reasonable ex- 
cuse for avoiding its obligation to 
the partnership or to the state.” 
Ohio Drilling Co. v. State Industrial 
Commission, 207 P. 314, 86 Okl. 139, 
143, 25 A.L.R. 367. 


38. See statutory provisions; 
cases infra this note. 


{a] In Michigan (1) under a pro- 
vision by which the definition of ‘‘em- 
ployee” includes ‘‘working members 
of partnerships, receiving wages ir- 
respective of profits,” where two per- 
sons engage in the “steeplejack busi- 
ness” and devote their labor and skill 
to the business and divide the net 
proceeds, on the basis of sixty per 
cent to one and forty per cent to the 
other, the latter is not in that cate- 
gory, and the fact that a third party 
contracted with the former without 
knowing that he was representing a 
partnership does not necessarily pre- 
clude the third party from maintain- 
ing, as a defense, that the latter part- 
ner was not receiving wages irrespec- 
tive of the profit which the partner- 
ship might make. Thurston v. De- 
troit Asphalt & Paving Co., 198 N.W. 
345, 226 Mich. 505. (2) “It is some- 
what anomalous to say that a part- 
ner may, as a member of a firm, be 
an employer, and as such come with- 
in the compensation law, and then, 
if he works for wages, be also an 
employee within the meaning of the 
act, but the compensation law so pro- 
vides, and is evidently based on the 
holdings that a partner may, by spe- 
cial agreement, be entitled to wages 
for services rendered the firm, even 
though such compensation must be 
worked out in an accounting between 
the partners.”’ Gallie v. Detroit Auto 
Accessory Co., 195 N.W. 667, 668, 224 
Mich. 703. 


[b] In Washington, where two 


and 


. 
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persons jointly purchase timber land, 
under agreement that one shall con- 
duct logging operations and the oth- 
er cut logs into ties, each paying the 
expenses of his work, and the pro- 
ceeds being divided equally, without 
specific repayment of the money ad- 
vanced for the purchase of the tim- 
ber, the one in charge of logging, 
when working in the other’s mill, is 
an employee of the other, and not an 
employer under a provision allowing 
compensation to any individual em- 
ployer carried on the pay roll at not 
less than the average wage, as to a 
workman, provided notice is given 
prior to the injury of his presence 
on the pay roll, since they are not 
partners in all the operations result- 
ing in the finished product, but only 
as to the ultimate division of the 
money received from the sale of the 
ties. Swalley v. Department of La- 
bor and Industries, 282 P. 905, 154 
Wash. 432. 


39. Cal.—Cooper v. Industrial Ac- 
cident Commission of California, 171 
P. 684, 177 Cal. 685. 


Ind.—In re W. A. Montgomery & 
Son, 169 N.E. 879, 91 Ind.App. 21. 


Ky.—Wallins Creek Lumber Co. v. 
Blanton, 15 S.W.(2d) 465, 228 Ky. 649. 


N.Y.—Lyle v. H. R. Lyle Cider & 
Vinegar Co., 153 N.E. 67, 243 N.Y. 257, 
47 A.L.R. 840; Munter v. Ideal Peer- 
less Laundry, 241 N.Y.S. 411, 229 App. 
Div. 56; Duprea v. Duprea Bros., 229 
N.Y.S. 852, 224 App.Div. 673; Le Clear 
v. Smith, 202 N.Y.S. 514, 207 App. 
Dive Le 


Ohio.—MeMillen yv. Industrial Com- 
mission of Ohio, 13 Ohio App. 310. 


Porto Rico.—Colén v. Workmen’s 
Relief Commission, 34 Porto Rico 94. 


v. Murfreesboro 
159 


Tenn.—Gebers 
Laundry Co., 15 S.W.(2d) 737, 
Tenn. 51. 


Tex.—Berger v. Fidelity Union Cas- 
ualty Co., (Civ.App.) 293 S.W. 235; 
Millers’ Indemnity Underwriters v. 
Patten, (Civ.App.) 238 S.W. 240 [aff 
(Commn.App.) 250 S.W. 154]. 


Utah.—Rockefeller vy. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. 


Eng.—Ellis v. Joseph Ellis & Co., 
[1905] 1 K.B. 324. 


40. Cal.—Cooper y. Industrial Acc. 
Commission of California, 171 P. 684, 
177 Cal. 685. 


Ind.—In re W. A. Montgomery & 
Son, 169 N.E. 879, 91 Ind.App. 21. 


Ky.—Wallins Creek Lumber Co. v. 
Blanton, 15 S.W.(2d) 465, 228 Ky. 649. 


N.Y.—Le Clear vy. Smith, 202 N.Y. 
S. 514, 207 App.Div. 71. 


Ohio.—MecMillen v. Industrial Com- 
mission of Ohio, 13 Ohio App. 310. 


Porto Rico.—Col6n v. Workmen’s 
Relief Commission, 34 Porto Rico 94. 


Tenn.—Gebers v. Murfreesboro 
Laundry Co., 15 S.W.(2d) 737, 159 
Tenn. 51. 


Tex.—Berger v. Fidelity Union Cas- 
ualty Co., (Civ.App.) 293 S.W. 235; 
Millers’ Indemnity Underwriters v. 
Patten, (Civ.App.) 238 S.W. 240 [aff 
(Commn.App.) 250 S.W. 154]. 


Utah.—Rockefeller vy. Industrial 
Commission of Utah, 197 P. 1038, 58 
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workmen’s compensation act,?® even though he is do- 
ing work for it and receiving wages or salary apart 
from his share of the profits,*° since one cannot be, 
at the same time, employer and employee*? or master 


Utah 124. 


Eng.—Ellis v. Joseph Ellis & Co., 
[1905] 1 K.B. 324. 


[a] Payment of “wages.”—(1) 
“The fact that a member of the firm 
received wages for his work is but 
an incident to the partnership con- 
tract, common in partnership transac- 
tions.” Gebers v. Murfreesboro Laun- 
dry Co., 15 S.W.(2d) 737, 159 Tenn. 51. 
To same effect McMillen v. Industrial 
Commission of Ohio, 13 OhioApp. 310, 
313. (2) “It seems to me that, when 
one comes to analyze an arrangement 
of this kind, namely, one by which a 
partner himself works, and receives 
sums which are called wages, it real- 
ly does not create the relation of em- 
ployers and employed, but is, in truth, 
a mode of adjusting the amount that 
must be taken to have been contrib- 
uted to the partnership assets by a 
partner who has made what is real- 
ly a contribution in kind, and does 
not affect his relation to the other 
partners, which is that of co-adven- 
turer and not employee.” Ellis v. Jo- 
seph Ellis & Co., [1905] 1 K.B. 324, 
328. To same effect, Le Clear v. 
Smith, 202 N.Y.S. 514, 516, 207 App. 
Divewels 


41. Ky.—wWallins Creek Lumber 
Co. v. Blanton, 15 S.W.(2d) 465, 228 
Ky. 649. 


N.Y.—Lyle v. H. R. Lyle Cider & 
Vinegar Co., 153 N.E. 67, 243 N.Y. 
257; Munter v. Ideal Peerless Laun- 
dry, 241 N.Y.S. 411, 229 App.Div. 56; 
Duprea y. Duprea Bros., 229 N.Y.S. 
852, 224 App.Div. 673; Le Clear v. 
Smith, 202 N.Y.S. 514, 207 App.Div. 
7es!3 


Ohio.—MecMillen v. Industrial Com- 
mission of Ohio, 13 OhioApp. 310. 


Utah.—Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. 


Eng.—Ellis v. Joseph Ellis & Co., 
[1905] 1 K.B. 324. 


See Cooper v. Industrial Acc. Com- 
mission of California, 171 P. 684, 685, 
177 Cal. 685 [quot Gebers v. Murfrees- 
boro Laundry Co., 15 S.W.(2da) 737, 
159 Tenn. 51] (holding that ‘the ob- 
vious intent of the act was to sub- 
stitute its procedure for the former 
method of settling disputes arising 
between those occupying the strict 
relationship of master and servant, 
or employer and employé, by means 
of actions for damages, with their 
- . . elements of damage, defense 
or consequence, which obviously could 
not arise out of the partnership re- 
lation. - . The law relative to 
compensation as between master and 
servant, or employer and employé, for 
injuries suffered by the latter, con- 
templates two persons standing in 
this opposed relation, and not the 
anomaly of one person occupying the 
dual relation of master and servant, 
employer and employé, plaintiff and 
defendant, or person entitled to a 
judgment or award in his favor and 
person bound to pay a part thereof 
out of his own proportionate share 
of the partnership property and the 
balance, amounting possibly to the 
whole thereof, out of his own individ- 
ual estate. Evidently the Workmen’s 
Compensation Act did not contem- 
plate these anomalies in its ample 
and detailed provisions for compen- 
sation to injured workmen and to 
those dependent upon them’). 
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and servant,*? and since a partner in rendering serv- 
ices to the partnership i is only carrying out his obli- 
gations as a member thereof, and is not acting as a 
A modification i is introduced 


servant or employee.*? 
by the holding that a member of 


not an employee within the meaning of a compensa- 
tion act when engaged only in work and labor inci- 
dent to the operation of the partnership;** and there 
is at least an implication that a partner doing spe- 
cial work, apart from the general work of the part- 


nership, might be its employee.*® 


[§ 235] b. As Employee of Party Other than Own 
Firm. The members of a partnership may become 
the individual employees of a person who hires 
them to perform services;*® likewise, one of the 
members may become an “employee of a third per 


son.*7 


[§ 236] 16. Joint Adventurers,*® 


Compare Millers’ Indemnity Under- 
writers v. Patten, (Tex.Civ.App.) 238 
S.W. 240, 242 Laff (Commn.App.) 250 
S.W. 154] (holding that “there would 
be no liability of a partnership to one 
of the partners who might be injur- 
ed in the service of the partnership, 
even though he were being paid wages 
for his services, because he, aS a mem- 
ber of the partnership, would be lia- 
ble with the other members for the 
damage. He would be both employer 
and employee’”’). 


42. Rockefeller v. Industrial Com- 
mission of Utah, 197 P. 1038, 58 Utah 
124; Ellis v. Joseph Ellis & Co., 
[1905] 1 K.B. 324. 


43. Cooper v. Industrial Acc. Com- 
mission of California, 171 P. 684, 685, 
177 Cal. 685; McMillen v. Industrial 
Commission of Ohio, 13 Ohio App. 310, 
313. 


“In doing the work in which he was 
engaged he was acting under his con- 
tract with his partners as a member 
of the partnership.”’ McMillen vy. 
Industrial Commission of Ohio, su- 
pra. 

“Ordinarily the relation between a 
partnership and its members perform- 
ing services for it is not the relation 
of employer and employés. The defi- 
nition of the term ‘partnership’ as 
‘an association of two or more per- 
sons for the purpose of carrying on 
business together and dividing its 
profits between them’ implies that 
each of its members shall render such 
services to the firm as he is able, 
and without compensation, in the ab- 
sence of special agreements to the 
contrary. In the rendition of such 
services the partner is acting in no 
sense in the capacity of a servant or 
employé subject to the direction, or it 
mey be discharge, of his firm acting 
as his master or employer.” Cooper 
v. Industrial Acc. Commission of Cal- 
penne supra. 


44, re W. A. Montgomery & 
Son, 169" N.E. 879, 91 Ind.App. 21. 


45. See Le Clear v. Smith, 202 
INDY.S. ).5114,- 515,..-20% -App.Div... 71 
(where the court said: “The salary 

which [the claim- 


ant partner] drew, in addition to one- 
third of the net profits, was not for 
the performance of any special work; 
it was pay for the general work of the 
copartnership’’). 


46. Angell v. White Eagle Oil & 
Refining Co., 210 N.W. 1004, 169 Minn. 
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a partnership is 


[§§ 234-238 


coadventurer or a joint adventurer rather than an 
employee is not entitled to compensation. 
principle at least one act expressly excludes such 
members of the crew of a fishing vessel as are re- 
munerated by shares in the profits or gross earnings 
of the working of such vessel.°°? 


[§ 237] 17. Bailee. 
than an employee is not entitled to compensation. 


[§ 238] 18. Officers and Stockholders of Corpora- 


49 


On this 


One who is a bailee rather 
51 


tion*—a. In General. While in a technical sense 


all persons who are officers and directors of a corpo- 
ration are employees, for the reason that a corpora- 
tion can function only through agents and employ- 
ees,°? a substantial distinetion is gecognized under 
the workmen’s compensation acts,°? and such stat- 
utes are not ordinarily deemed to refer to executive 


officers engaged exclusively in designating and ex- 


One who is a 


183. 


47. Benson v. County of Marshall, 
204 N.W. 40, 163 Minn. 309; Coweta 
Casing Crew «Horn; 233 P. 475, 106 
ORY 138 seers Meyer & Sons Co. v. 
Grady, 217 N.W. 408, 194 Wis. 615. 


48. Partner see supra § 234. 


49. Peterson v. Department of La- 
bor and Industries of Washington, 295 
P. 172, 173, 160 Wash. 454 [quot C.J.]; 
Doggett v. Waterloo Taxi-cab Co., 
[LOTOTES KBs 8362848 9B WICC 3715 
Ellis v. Ellis, [1905] 1 KB. 324, q 
W.C.C. 97; Beck v. Hill; 8 Bew.C.C. 
592; Bobbey v. Crosbie, S>oBIWICIC. 
236; Kelly v. Miss Evans, 6 B.W.C.C. 
916; Smith v. Horlock, 6 B.W.C.C. 638; 
Cole v. Shrubsall, Ft BIWiO'C1as8 7: 
Hoare v. Barge Cecil Rhodes, 5 B.W. 
C.C. 49; Hughes v. Postlethwaite, 4 
B.W.C.C. 105; Carswell v. Sharpe, 3 
B.W.C.C. 552; Bates-Smith v. Gen- 
eral Motor Cab Co., Ltd., 3 B.W.C.C. 
500 [appeal dism [1911] A.C. 188, 4 
B.W.C.C. 249]. 


[a] ee owner of a vessel may 
be employed as master and may be 
regarded as a workman. Carswell v. 
Sharpe, 3 B.W.C.C. 552. 


[b] Taxicab driver who occasional- 
ly takes a cab for the day, in full com- 
mand of it, and under an agreement 
to pay the owners seventy-five per 
cent of the takings, is under a con- 
tract of coadventure or bailment. 


Doggett v. Waterloo Taxi-cab Co.,. 


[LILO 2hKEBy 3386.8 3. BIWie-C..301s 
Bates-Smith v. General Motor Cab Co., 
Ltd., 3 B.W.C.C. 500 [appeal dism 
[1911] A.C. 188, 4 B.W.C.C. 249]. 


[ec] Profit to employer as not cre- 
ating relation.—The fact that two 
persons operating a casing crew, in 
fixing the compensation paid to their 
employees, figured twenty per cent 
profit to themselves does not change 
the relation of employer and em- 
ployee to that of joint adventurers. 
Tom Cook Independent Casing Crew 
v. Meadows, 297 P. 270, 148 Okl. 69. 


50. See statutory provisions; and 
cases infra this note. 

[a] English Act (1907) § 7 (2) 
so providing has been construed in 
Costello v. Ship Pigeon, [1913] A.C. 
407; Burman v. Zodiac Steam Fishing 


Con. [L914] Se BE 039) vl wb ave Cr Oe 
767; Admiral Fishing Co. v. Robin- 
son; [1910] “K3BI540)) 3. BIW ce 
247; Stephenson v. Rossall Steam 


Fishing Co., 


112 L.T.Rep.N.S. 891, 8 
B.W.C.C, .'209); 


Colquhoun v. Woolfe, 


ecuting the general policies of the business,®°* and 


[1912] S.C.- 1190, 49 Sce.L.Rep. 911; 
Newstead v. Labrador, [1915] W.N. 
360; Costello v. Kelsall, 6 B.W.C.C. 
480 [app dism 5 B.W.C.C. 667]; Whe- 
lan v. Great Northern Steam Fishing 
+») 29 BIW.C.C. 0235+ Jamieson: | wv. 
Clark,°°2 1) B/W.C.G2) 2283 Aberdeen 
Steam Trawling, etc., Co. v. Gill, 1 
B.W.C.C. 274; Burgess v. Angolia, 
[1923] W.C.&I1. 180; Meader v. Danum 
Steam Trawling Co., [1922] W.C.&I. 
90; Buchan v. Scottish Steam Herring 
Fishing Co., [1917] W.C.&I. 302. 


51. Rockefeller v. Industrial Com- 
mission of Utah, 197 P. 1038, 58 Utah 
124; Bates-Smith vy. General Motor 
Cab Co., [1911] A.C. 188, 4° B-W.C.C. 
249 [dism appeal 3. B.W.C.C. 500]; 
Doggett v. Waterloo Taxi-cab Co., 
EVOH0] 2K: Bs*336,5 3/482 W-C.C: Svat 


[a] Taxicab driver.—Rockefeller 
v. Industrial Commission of Utah, 197 
P. 1038, 58 Utah 124; Bates-Smith v. 
General Motor Cab Co., [1911] A.C. 
188, 4 B.W.C.C. 249 [dism appeal 3 
B.W.C.C. 500]; Doggett v. Waterloo 
Taxi-cab Co., [1910]> 2-K.B. 336, 3 B. 
W.C.C. 3715 


52. Holycross & Nye v. Holycross, 
(Iind.App.) 187 N.E. 55; Holycross & 
Nye v. Nye, (ind.App.) 186 N.E. 915; 
Manfield & Firman Co. v. Manfield, 
(Ind.App.) 182 N.E. 539. 


53. Holycross & Nye v. Holycross, 
(Ind.App.) 187 N.E. 55; Holycross & 
Nye v. Nye, (Ind.App.) 186 N.E. 915; 
Manfield & Firman Co. vy. Manfield, 
(Ind.App.) 182 N.E. 539. 


[a] Thus (1) the vice president 
and general manager of an automo- 
bile sales and repairing corporation 
receiving a weekly salary of one hun- 
dred dollars was not an “employee’’ 
under the compensation act, where 
the business was owned and managed 
by him and another except for two 
shares. Holycross & Nye v. Holy- 
cross, (Ind.App.) 187 N.E. 55; Holy- 
cross & Nye v. Nye, (Ind.App.) 186 
N.E. 915. (2) Under the facts, a cor- 
poration’s secretary and treasurer, 
who received six thousand eight hun- 
dred dollars yearly for services, and 
was the principal stockholder and, 
in substance, the codwner of the busi- 
ness, was not an femployee” within 
the compensation act. Manfield & 
Firman Co. v. Manfield, (Ind.App.) 
182 N.E. 539. 


54. Higgins v. Bates Street Shirt 
Co., 149 A. 147, 129 Me. 6; Hodges v. 
Home Mortgage Co., 161 S.E. 220, 201 
N-G. 4901; Southern Surety Co. v. 


*By WM. HOWARD BUCHANAN (8§ 238-239). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 238-239] 


under some statutes it is expressly provided that 
persons holding official positions shall not be con- 
sidered as coming within the scope of the benefits of 
the act®> notwithstanding they may hold other of- 
fices in the corporation and may perform other du- 
ties and render other services for which they receive 
a salary.5° Where the application of the act is lim- 
ited to workmen engaged in manual or mechanical 
labor, officials and executive agents having no duty 
of mechanical or manual labor are not within the 
Where the statute requires that a member or 
an officer of a corporate employer shall not be en- 
titled to compensation unless he is carried on the 
pay roll submitted to the proper department, an 
officer of a corporation is not entitled to ecompensa- 
tion unless there is a compliance with such stat- 


act.57 


ute.®§ 


Childers, 209 P. 927, 87 Okl. 261, 25 
A.L.R. 378. 


[a] In New York (1) executive of- 
ficers of corporations are included in 
the compensation insurance contract 
unless they otherwise elect. L. (1930) 
ec 316. (2) Under an earlier statute 
it was necessary for an executive offi- 
cer to elect to be covered by the act. 
L. (1926) c 258. (3) Under such ear- 
lier act, if the election were made, 
and the statute otherwise complied 
with, executive officers were covered 
irrespective of their duties. Esbinsky 
v. Betty Court Garage, 180 N.E. 754, 
259 N.Y. 15. (4) An employee whose 
appointment as secretary of a corpo- 
ration is merely nominal has been 
held not an executive officer within 
the meaning of the act. Small v. 
Gibbs Press, 225 N.Y.S. 141, 222 App. 
Div. 699. 


55. See statutory provisions. 


{a] In Iowa, under a_ provision 
that persons holding official positions 
shall not be considered aS coming 
within the scope of the benefits of the 
act, no award may be had for the 
death of the president of a corpora- 
tion in an accident although he was 
acting as a salesman. Kutil v. Floyd 
Valley Mfg. Co., 218 N.W. 6138, 205 
Iowa 967. 


56. See statutory provisions. 


[a] In Texas (1) it was held that 
one is excluded under such a statute 
although he occupies a dual relation 
to the corporation, namely, nominally 
an officer but in fact only an em- 
ployee. Bell v. Texas Employers’ Ins. 
Ass’n, (Civ.App.) 43 S.W.(2d) 290; 
Lumbermen’s Reciprocal Ass’n_ v. 
Bohlssen, (Civ.App.) 272 S.W. 813. 
(2) Under an earlier statute it was 
held that the language of the statute, 
not being plain, was open to construc- 
tion, and it was held that although 
the act excluded corporate officers 
and directors, one injured while per- 
forming the duties of a superintend- 
ent or manager was entitled to com- 
pensation and was not excluded al- 
though he was also an officer of the 
corporation. Cook y. Millers’ Indem- 
nity Underwriters, (Commn.App.) 240 
S.W. 535 [rev (Civ.App.) .229 S.W. 
598]; Millers’ Mut. Casualty Co. v. 
Hoover, (Commn.App.) 235 S:W. 863 
[aff (Civ.App.) 216 S.W. 475]. 


57. Brown vy. Conway Electric 
Light & Power Co., 129 A. 633, 82 N.H. 
78. 


58. Farr v. Department of Labor 
and Industry of Washington, 216 P. 
20, 125 Wash. 349. 


[a] Thus, where an officer of a 
logging company had never been car- 
ried on the pay roll submitted to the 
department of Tabor and industry and 
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[§ 239] b. Dual Capacity Doctrine. The major- 
ity of the cases adhere to what may be called the dual 
capacity doctrine; that is, that an officer, director, 
or stockholder of a corporation will not be denied 
compensation merely because he is such officer, di- 
rector, or stockholder if, as a matter of fact, at the 
time of the injury he is engaged in performing man- 
ual labor or the ordinary duties of a workman®® and 
receives pay therefor in the eapacity of an em- 
ployee,®° or if he is engaged in an employment pal- 
pably separate and distinct from the official duties 
falling upon him as an officer of the corporation.*? 
Henee, one of the fundamental tests of the right to 
compensation is not the title of the injured person, 
but the nature and quality of the act he is perform- 
ing at the time of the injury,®? or whether he was 


performing service for another under a contract of 


no premiums had been paid by the 
company on his pay and the depart- 
ment had received no notice in writ- 
ing prior to his death that he was on 
the pay roll, as provided by Rem- 
ington Comp. St. § 7675, compensa- 
tion was properly denied. Farr v. De- 
partment of Labor and Industry of 
Washington, 216 P. 20, 125 Wash. 349. 


59. Ind.—Duesenberg v. Duesen- 
berg, (Ind.App.) 187 N.E. 750; Holy- 
cross & Nye v. Holycross, (Ind.App.) 
187 N.E. 55; Holycross & Nye v. Nye, 
(ind.App.) 186 N.E. 915; Manfield & 
Firman Ca. vy. Manfield, (Ind.App.) 
182 N.B. 539. See also In re Raynes, 
118 N.E. 387, 66 Ind.App. 321 (where 
a distinction is made between large 
and small corporations). 


Kan.—Griglioni v. Hope Coal Co., 
264 P. 1051, 125 Kan, 581. 


Mich.—Dewey v. Dewey Fuel Co., 
178 N.W. 36, 210 Mich. 370. 


Minn.—Hrickson v. Erickson Furni- 
ture Co., 229 N.W. 101, 179 Minn. 304; 
Donaldson v. Donaldson Co., 223 N. 
W. 772, 176 Minn. 422. 


N.J.—Adam Black & Sons v. Court 
of Common Pleas, 150 A. 672, 8 N.J. 
Misc. 442. 


N.Y.—Hubbs v. Addison Electric 
Light & Power Co., 130 N.E. 302, 230 
N.Y. 308; Kolpien v. O’Donnell Lum- 
ber Co., 130 N-E. 301, 230 N.Y. 301; 
Skouitchi v. Chic Cloak & Suit Co., 
130 N.E. 299, 230 N.Y. 296 [dist Bowne 
v. Bowne Co., 116 N.E. 364, 221 N.Y. 
28]; Kolpien v. O’Donnell Lumber 

o., 182 N.Y.S. 155, 191 App.Div. 764 
[rev on other grounds 130 N.E. 301, 
230 N.Y. 301];* Beckman vy. J. W. 
Oelerich & Son, 160 N.Y.S. 791, 174 
App.Div. 353. 


N.C.—Hunter v. Hunter Auto Co., 
169 S.H. 648, 204 N.C. 723; Hodges v. 
Home Mortg. Co:., 161 S.E. 220, 201 
NCH Won ~ 


Ohio.—Cleveland Commercial Auto 
Body Co. v. Frank, 155 N.E. 567, 23 
Ohio App. 211. 


Okl.—Enid Sand & Gravel Co. v. 
Magruder, 297 P. 271, 148 Okl. 67; 
Southern Surety Co. v. Childers, 209 
Ps 927, son O Kile Gu abeine A Sens Tok 


Pa.—Eagleson v. Harry G. Preston 
Co., 109 A. 154, 265 Pa. 397; Santi v. 
American Coal Exchange, Inc., 9 Pa. 
Dist.&Co. 57. See also Gray v. Gray 
Printing Co., 87 Pa.Super. 302 (where, 
owing to the peculiar character of 
the organization and the conduct of 
the corporation, claimants were held 
employees). 


Tenn.—Alsup Vv. Murfreesboro 
Bread & Ice Cream Co., 56 S.W.(2d) 
746, 165 Tenn, 591. 


Wis.—Milwaukee Toy Co. v. Indus- 


trial Commission, 234 N.W. 748, 203 
Wis. 493; Columbia Casualty Co. v. 
Industrial Commn., 227 N.W. 292, 200 
Wis. 8; Zurich General Acc. & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, 213 N.W. 630, 193 Wis. 32 [dist 
Leigh Aitchison, Inc. vy. Industrial 
See ern: 205 N.W. 806, 188 Wis. 
ik 


[a] Thus that one is the princi- 
pal stockholder and president or oth- 
er executive officer of a corporation 
employing him is not, standing alone, — 
sufficient to eliminate him from those 
regarded as employees within the 
workmen’s compensation law (L. 
[1915] e© 246 art 1 § 3). Southern 
Surety Co. v. Childers, 209 P. 927, 87 
OK 262, 25) Al Re 3736 


60. Erickson y. Erickson Furni- 
ture Co., 229 N.W. 101, 179 Minn. 304; 
Weiss v. Baker-Weiss Packing Box 
Co., 193° N.Y.S. °800, 201 App.Div. “$7; 
Carville:v. Bornot & Co., 135 A. 652, 
288 Pa. 104; Santi v. American Coal 
Exchange, 91 Pa.Super. 271. 


61. Stevens v. Industrial Commis- 
sion, 179 N.E. 102, 346 Ill. 495, 81 A.L. 
R. 638; Zurich General Acc. & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, 213 N.W. 630, 193 Wis. 32; Zur- 
ich General Acc. & Liability Ins. Co. 
v. Industrial Commission, 213 N.W. 
630, 193 Wis. 32 [dist Leigh Aitchi- 
son, Inc. v. Industrial Commission, 
205 N.W. 806, 188 Wis. 218]. 


_{a] Thus (1) a stockholder and 
director who held the office of secre- 
tary and treasurer and who was 
struck by an automobile while away 
from the corporation’s establishment 
endeavoring to collect.money due the 
corporation was an “employee” with- 
in the act. Stevens v. Industrial Com- 
mission, 179 N.H. 102, 346 Ill. 495, 81 
A.L.R. 638. (2) A stockholder and 
president of a corporation engaged 
in the fuel business, who was em- 
ployed by the manager as an employee 
in the yard at two dollars per day and 
was carried on the pay roll as an em- 
ployee and obeyed the orders of the 
manager, was employed by another, 
within Workmen’s Compensation Act 
pt 1 § 7, so as to entitle his widow to 
compensation for his death. Dewey 
v. Dewey Fuel Co., 178 N.W. 36, 210 
Mich. 370. (3) The secretary and 
treasurer and manager of a corpora- 
tion who was injured while collect- 
ing accounts for the corporation was 
on “employee” within the compensa- 
tion act entitling him to recover for 
injuries (Pub. L. [1929] ec 120 as 
amended). Hunter vy. Hunter Auto 
Co., 169 S.E. 648, 204 N.C. 723. 


62. Berman vy. Reliance Metal 
Spinning & Stamping Co., 175 N.Y.S. 
838, 187 App.Div. 816; Hunter v. 
Hunter Auto Co., 169 S.E. 648, 204 N. 


508 [71 C.J.] 


hire.*? However, if an officer sustains injuries while 
performing manual or mechanical labor, which is no 
part of his duties, but in which he acts as a mere 
volunteer, he is not entitled to compensation.** 
Whether an officer, director, or stockholder is an em- 
ployee within the act depends largely, in each indi- 
vidual case, upon the particular facts and circum- 
stances of each case,*° and corporate officers may be 
employees within the meaning of the act if the facts 
are such as so to constitute them under the law,°® 
while on the other hand, where, at the time of the 
injury the officer is not a workman or employee in 
the sense that the term is used in the act, he is not 
entitled to compensation as an employee.®? 
where one claiming compensation is practically the 
whole corporation, he cannot be an employee as man- 
ifestly he could not be both employer and employee; 


C. 723; Hodges v. Home Mortg. Co., 
161 S.B.°220, 201 N.C. 701. 


63. Higgins v. Bates St. Shirt 
Co., 149 A. 147, 129 Me. 6; Erickson v. 
Erickson Furniture Co., 229 N.W. 101, 
179 Minn. 304; Milwaukee Toy Co. v. 
Industrial Commission, 234 N.W. 748, 
203 Wis. 493. 


[a] hus a resolution of the board 
of directors of a corporation appoint- 
ing the principal officer and stock- 
holder general manager, followed by 
his acting also in that capacity, cre- 
ated a contract of hire, bringing him 
within the protection of the compen- 
sation act as an “employee.” Milwau- 
kee Toy Co. v. Industrial Commission, 
234 N.W. 748, 203 Wis. 493. 


64. Southern Surety Co. v. Child- 
Bas 209 P. 927, 87 Okl. 261, 25 A.L.R. 


65. Holycross & Nye v. Nye, (Ind. 
App.) 186 N.E. 915. 


66. Higgins v. Bates St. Shirt Co., 
149 A. 147, 129 Me. 6; Barlow v. 
Shawnee Inv. Co. (Mo.App.) 48 S.W. 
(2a) 35; Strang v. Strang Electric Co., 
152 A. 242, 8 N.J.Misc. 873; Adam 
Black & Sons v. Court of Common 
Pleas, Hudson County, 150 A. 672, 8 
N.J.Mise. 442. 


[a] Thus (1) an officer of a cor- 
poration regularly employed as gen- 
eral shop foreman doing the same 
work as other mechanics and drawing 
wage was held an ‘“‘employee” and en- 
titled to eompensation as such (Work- 
men’s Compensation Act [2 Comp. St. 
Suppl. (1924) p 3885 § **236—32(c)]). 
Adam Black & Sons v. Court of Com- 
mon Pleas, Hudson County, 150 A. 
672, 8 N.J.Misc. 442. (2) A stockhold- 
er and treasurer of a corporation em- 
ployed as manager of the office and 
receiving a salary therefor was held 
“employee” entitled to benefit of the 
workmen’s compensation act (P. L. 
[1911] p 134 as amended). Strang v. 
Strang Electric Co., 152 A. 242, 8 N.J. 
Misc. 8738. 


[b] “A corporation may hire its 
president to perform services for it 
under circumstances which will make 
him an employee.” Higgins v. Bates 


St. Shirt Co., 149 A. 147, 148, 129 
Me. 6. 
67. Ill.—Ryan v. State Auto Parts 


Corporation, 255 Ill.App. 422. 


Ind.—Duesenberg v. Duesenberg, 
Inc., (App.) 187 N.E. 750; Manfield & 
Firman Co. v. Manfield, (App.) 182 
N.E. 539. 


Minn.—Donaldson v. Donaldson Co., 
223 N.W. 772, 176 Minn. 422. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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Thus, 


the business.7® 


Okl.—Enid Sand & Gravel Co, v. 
Magruder, 297 P. 271, 148 Okl. 67. 


Pa.—Carville v. Barnot & Co., 135 
A. 652, 288 Pa. 104; Santi_v. Ameri- 
can Coal Exchange, 91 Pa.Super. 271. 


Wis.—Leigh Aitchison, Inc., v. In- 
dustrial Commissien, 205 N.W. 806, 
188 Wis. 218, 44 A.L.R. 1213. 


[a] Thus (1) a vice president of 
a corporation owning a small portion 
of its capital stock and receiving fif- 
teen thousand dollars per year com- 
pensation, who was in charge of en- 
gineering and experimental work, hav- 
ing authority to employ and discharge 
helpers, subject to approval of other 
officers, was held not an “employee” 
of the corporation within workmen’s 
compensation act (Acts [1929] ¢ 172). 
Duesenberg v. Duesenberg, Inc., (Ind. 
App.) 187 N.E. 750. (2) President 
and general manager of a sand and 
gravel corporation receiving a month- 
ly salary and occasionally substitut- 
ing for employees doing manual labor 
was held not an “employee” within 
Industrial Act (Comp. St. [1921] § 
7284, subsecs 1, 4, and 15, as amend- 
ed by L. [1923] c 61). Enid Sand & 
Gravel Co. v. Magruder, 297 P. 271, 
148 Okl. 67. (3) The president of a 
corporation, supervising its activities, 
and practically the sole owner, was 
not an “employee” entitled to recover 
for injuries. Donaldson vy, William H. 
B. Donaldson Co., 223 N.W. 772, 176 
Minn. 422. 


68. Leigh Aitchison, Inc., v. Indus- 
trial Commission, 205 N.W. 806, 188 
Wis. 218. 


69. Emery’s Case, (Mass.) 170 N.E. 
839; Skouitchi v. Chic Cloak & Suit 
Co., 130 N.E. 299, 230 N.Y. 296, 15 

1285; Kennedy v. Kennedy 
Mfe. & Engineering Co., 163 N.Y.S. 
944, 177 App.Div. 56 [rearg gr 165 N. 
Y.S. 1094]; Beckman vy. J. W. Oelerich 
& Son, 160 N.Y.S. 791, 174 App.Div. 
353; Alsup v. Murfreesboro Bread & 
Ice Cream Co., 56 S.W.(2d) 746, 165 
Tenn. 591. 


70. Kennedy v. Kennedy Mfg. & 
Engineering Co., 163 N.Y.S. 944, 177 
App.Div, 56 [rearg gr 165' N.S. 
1094]; Santi v. American Coal BEx- 
change, Inc., 9 Pa.Dist.&Co, 57. 


71. Holycross & Nye v. Holycross, 
(Ind.App.) 187 N.E. 55; Holycross & 
Nye v. Nye (Ind.App.) 186 N.E. 915. 


Right of partner to compensation 
as employee see supra § 234. 


72. Holycross & Nye v. Holycross, 
(Ind.App.) 187 N.E. 55; Holycross & 


Nye v. Nye, (Ind.App.) 186 N.E. 915; 


*By MANUEL PRENNER (§§ 240-244). 


[§ 240] 19. Receivers.® 
cannot be both employer and employee,’* as it takes 
two persons to make a contract of hire,’* a receiver 
has been held incapable of being ih the relation of 
employee to himself in doing the mecessary work of 


[§§ 239-240 


he could not employ himself.** Holding stock in a 
corporation is not necessarily inconsistent with be- 
ing an employee thereof,®® and this is so even though 
claimant owns a majority of the stock,’ although it 
has been held that those who own the majority of the 
stock, dictate the policy of the corporation, and man- 
age its prudential affairs are considered in the same 
category as partners in the management of the busi- 
ness,?1 and do not sustain the relation of employee 
to the company so as to come within the act.7” 


On the ground that one 


Leigh Aitchison, Inc., v. Industrial 
Commission, 205 N.W. 806, 188 Wis. 
218, 44 A.L.R. 1213. 


[a] Thus a party owning practi- 
cally all the stock of a corporation 
and entitled to practically all its earn- 
ings, who has complete authority over 
her own employment, does not sustain 
the relation of “employee” to the com- 
pany, so as to come within the work- 
men’s compensation act. Leigh Aitch- 
ison, Inc., v. Industrial Commission, 
ser ey - 806, 188 Wis. 218, 44 A.L.R. 


73. Southern Surety Co. v. Inabnit, 
24 S.W.(2d) 375, 119 Tex. 67. 


74. Southern Surety Co. v. Inabnit, 
supra. 


75. Southern Surety Co. v. Inabnit, 
supra. Contra Southern Surety Co. 
v. Inabnit, (Tex.Civ.App.) 1 S.W.(2d) 
412, 414 (holding that a receiver may 
employ himself as an_ individual, 
thereby bringing himself within a 
compensation act as an employee, in 
which capacity he may maintain an 
action for compensation, the court 
saying: “This estate, acting through 
its receiver, was the real employer, 
and, in making contracts of employ- 
ment, the appellee, as receiver, was 
acting solely for the estate. There is 
nothing inconsistent in his occupying 
a dual role of receiver and pumper. 
In the absence of any statutory in- 
hibition or any suggestion of bad 
faith or unfair dealing, contracts be- 
tween one in his individual capacity 
and himself as receiver are not void. 
By the very nature of his office, a re- 
ceiver, as such, is a separate entity 
from himself as an individual; his lia- 
bility as receiver is separate and dis- 
tinct from that as an individual; and 
in accepting an appointment as_re- 
ceiver he necessarily assumes the dual 
role of individual and receiver. ae 
As an individual . . [the re- 
ceiver] acquired by contract certain 
rights against the . . {insur- 
er], and is by this action seeking to 
enforce these rights. We think it is 
no answer to his suit for . ... 
[the insurer] to say that appellee 
could not maintain a suit against him- 
self as receiver for injuries result- 
ing from tortious negligence”), 


““The work . ... [the receiver] 
did on the leased emises was nec- 
essarily performed as receiver, re- 
gardless of how it might be designat- 
ed by himself or the court. Likewise 
the salary paid him was compensa- 
tion for his services as receiver, as 
this was the only capacity in which 
he was legally serving.” Southern 


§§ 241-245] 


[§ 241] 20. Member of Labor Union as Employee 
Thereof. The fact that a person is a member of a 
labor union does not prevent him from being also 
an employee thereof for the performance of services 
such as do not pertain to membership alone.7® 


[§ 242] 21. Member of Profession.*” 
the relation of master and servant does not exist be- 
tween one engaged in the practice of a profession and 
another who engages such services for a limited pur- 
pose or transaction;7® but a contract of employment 
of a member of a profession at a regular salary for 
a definite period creates the relation.*® 


It has been held that, 
while seamen may not usually be referred to as “em- 
ployees,”®! there can be no question but that they 


[§ 243] 22. Seamen.®° 


Surety Co. v. Inabnit, 24 S.W.(2d) 375, 
Shas a eT exa CT: 


{a] Ilustration. — ‘“Inabnit 
could not, as receiver [of an oil com- 
pany] contract to employ himself as 
pumper.” Southern Surety Co. v. In- 
abnit, 24 S.W.(2d) 375, 377, 119 Tex. 
67. 


76. Standard Accident Ins. Co. v. 
Hoage, 62 App.D.C. 245, 66 F.(2d) 275, 
276. 


“This employment was totally dis- 
tinct from the ordinary duties and 
powers of members of the union in 


general.” Standard Accident Ins. 
Co. v. Hoage, supra. 
77. Employee doing professional 


work as workman or operative see in- 
fra § 258 note 28 [b] (4). 


78. Renouf v. New York Cent. R. 
Co., 240 N.Y.S. 720, 229 App.Div. 58 
[rev on other grounds 173 N.E. 218, 
254 N.Y. 349]. See Dow v. McNeill, 
[1925] Sess.Cas. 50, [1925] W.C.& 
I. 32 (holding that a nurse was em- 
ployed under a contract for profes- 
sional services, and not under a con- 
tract of service, and, accordingly, was 
not a “workman” within the meaning 
of the compensation act). 


79. Bernstein v. Beth Israel Hos- 
pital, 140 N.E. 694, 236 N.Y. 268, 30 
A.L.R. 598; Renouf v. New York Cent. 
R. Co., 240 N.Y.S. 720, 229 App.Div. 
58 [rev on other grounds 173 N.E. 
218, 254 N.Y. 349]. 


{a] Hospital interne held an em- 
ployee. Bernstein vy. Beth Israel Hos- 
pital, 140 N.E. 694, 695, 236 N.Y. 268, 
30 A.L.R. 598 (where the court said: 
“Liability in this case is to be de- 
termined by the contract, express or 
implied, between hospital and physi- 
cian. We think the relation inter se 
is to be characterized as a relation of 
employment. A distinction is to be 
drawn for that purpose between the 
position of a visiting or consulting 
physician, and that of an interne, who 
has placed his time and service at 
the call of a superior. We have 
drawn a like distinction between at- 
torneys at law retained for a _ spe- 
cific service, and those serving a sin- 
gle employer in consideration of a 
salary. ©." This claimant was 
under a duty to spend his days and 
nights at the hospital, and to render 
any service, administrative or medi- 
cal, exacted by the hospital through 
its administrative agents, within the 
range prescribed by propriety and 
custom. He was a servant or em- 
ployee by every test of permanence 
of duty, of intimacy of contact, and 
of fullness of subjection’). 


80. Cross references: 


, 


* 


WORKMEN’S COMPENSATION ACTS 


Ordinarily, 


Admiralty jurisdiction see supra §§ 
53-60. 


English act of 1906 see supra § 120. 


Longshoremen’s and Harbor Workers’ 
Act see infra § 258. 


Sailor under federal act of 1908 see 
infra § 248 note 66 [a] (2). 


Seamen employed on shipping board 
vessels see supra § 119. 


81. Alaska Packers’ Ass’n v. Indus- 
trial Accident Commission of Cali- 
fornia, 253 P. 926, 200 Cal. 579 [cert 
gr 48 S.Ct. 20, 275 U.S. 512,.%2 lid. 
400 (aff 48 S.Ct. 346, 276 U.S. 467, 72 
L.Ed. 656)]. 


82. Alaska Packers’ Ass’n v. In- 
dustrial Accident Commission of Cal- 
ifornia, Supra. 


83. Members of crew of fishing 
Miday under English act see supra § 


84. Alaska Packers’ Ass’n vy. In- 
dustrial Accident Commission of Cal- 
ifornia, supra. 


85. Alaska Packers’ Ass’n y. In- 
dustrial Accident Commission of Cal- 
ifornia, supra. 


86. See statutory provisions. 


[a] Repeal or amendment.—(1) A 
statutory provision excepting state 
and county officials from compensa- 
tion benefits is not changed or re- 
pealed by a subsequent provision that 
persons employed by the state or un- 
der the direction and control of any 
department shall be entitled to the 
benefits. Bowden v. Cumberland 
County, 123 A. 166, 123 Me. 359. (2) 
Where the statute as originally en- 
acted expressly excluded public offi- 
cers, they are not, in the absence of 
other provisions showing such an in- 
tent, included by the fact that on its 
reénactment the exception is omitted. 
Mono County v. Industrial Acc. Com- 
mission, 167 P. 877, 175 Cal. 752. 


87. Department of Natural Re- 
sources, Division of. Fish & Game v. 
Industrial Accident Commission, 279 
Pe S38 208s Calayt4: 


[a] For example, (1) a volunteer 
deputy fish and game warden appoint- 
ed to serve without pay is not includ- 
ed. Department of Natural Resourc- 
es, Division of Fish and Game vy. In- 
dustrial Accident Commission, 279 P. 
987, 208 Cal. 14. (2) A deputy sher- 
iff, employed by a mining company to 
keep order about its premises, killed 
in quelling a disturbance, acted in the 
course of his employment, so that his 
widow was entitled to compensation 
from his employer, despite Work- 
men’s Compensation Act, § 8(a), de- 
fining the term “employee,” and in- 


*By FELIX C. GRABER (§§ 245-256). 
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come within the broad meaning of the word.$? 


[§ 244] 23. Fishermen.** 
while fishermen may not usually be referred to as 
“employees,”** there can be no question but that 
they come within the broad meaning of the word.*° 


[§ 245] 24. Public Officers and Employees*—a. 
Officers—(1) In General. While the terms of some 
of the compensation acts are. sufficiently broad to 
include public officers or officials of certain charac- 
ters,*® as, for example, all elected and appointed paid 
officers,®7 or officers subject to the direction and 
control of superior officers,$® commonly public of- 
ficers or officials are distinguished from employees 
and excepted from the operation of the statutes,*® 
it having been held that the terms “officer” and “of- 


It has been held that, 


cluding all elected and appointed paid 
public officers, but excluding any per- 
son holding an appointment as deputy 
sheriff, but receiving no compensation 
from the county or municipal corpo- 
ration, with a proviso that the exclu- 
sion should deprive no person so dep- 
utized from recourse for injury in the 
course of employment against any 
private person employing him. En- 
gels Copper Mining Co. v. Industrial 
Accident Commission, 185 P. 182, 181 
Cal. 484, 8 A.L.R. 187. 


88. Werner v. Industrial Commis- 
son, (Wis.) 248 N.W. 793. 


[a] Control by majority of board. 
—(1) Under a provision of the act 
making it applicable to public officers 
who are subject to the direction and 
control of superior officers, one mem- 
ber of a board of several members 
who holds an office to which he was 
appointed by the board is not subject 
to the control of the others merely 
because the board can by majority 
vote direct such activities as are giv- 
en to it by statute. Werner v. Indus- 
trial Commission, (Wis.) 248 N.W. 
793. (2) Where a town board con- 
sisted of three persons, and two of 
them appointed the third as super- 
visor of highway construction for 
which he was paid, the town board 
was not the supervisor’s superior so 
as to bring him under the act. Wer- 
ner v. Industrial Commission, supra. 


89. Cal.—Jackson v. Wilde, 198 P. 
822, 52 Cal.App. 259. 


Ga.—uU. S. Fidelity & Guaranty Co. 
v. Watts, 133 S.E. 476, 35 Ga.App. 447; 
Goss v. Gordon County, 133 S.E. 68, 
35 Ga.App. 325. 


Il.—-City of Macomb yv. Industrial 
Commission, 181 N.E. 413, 348 Ill. 611; 
City of Pekin v. Industrial Commis- 
sion, 173 N.E. 339, 341 Ill. 312; City 
of Chicago v. Industrial Commission, 
125 N.E. 705, 291 Ii. 28. 


Iowa.—Hop v. Brink, 217 N.W. 551, 
205 Iowa 74. 


La.—Hall v. City of Shreveport, 102 
So. 680, 157 La. 589. 


Mich.—McNally v. City of Saginaw, 
163 N.W. 1015, 197 Mich. 106; Blynn 
v. City of Pontiac, 151 N.W. 681, 185 
Mich. 35. 


Neb.—Vandenburg v. Center Tp., 
in Butler County, 243 N.W. 636, 123 
Dat 544 [aff 248 N.W. 310, 124 Neb. 


Pa.—Foyle v. Commonwealth, 
Pa.Super. 412. 


Wis.—Werner v. Industrial Com- 
mission, 248 N.W. 793; Town of Won- 
ewoc v. Industrial Commission, 190 
N.W. 469, 178 Wis. 656. 
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ficial” as used in this connection are synonymous.°° 
Further, under statutes limiting their application to 
employees in service under a contract of hire, a pub- 
lie officer whose rights and obligations are fixed by 
law and not by contract is not ineluded.®? 


Term of office. Where the statute excepts from 
its operation officials elected or appointed for regu- 
lar terms of office or to fill out an unexpired term, po- 
licemen appointed to serve during good behavior are 
not thereby excluded,®? and neither are firemen,°* 
a “regular term of office” within the act being one of 
definite duration and one which might continue even 
though the incumbent does not serve out the entire 
period.®* 


[§ 246] (2) Who Are Public Officers.°> Al- 
though it has been said that there is no rule of law 
by which this question can be generally determined,®® 
and that the cases are practically limited to holding 
that certain persons filling certain positions are offi- 
cials, and persons holding certain positions are not 
officials,®7 within the meaning of compensation acts 


differentiating between public officers and employ- 


90. Hall v. City of Shreveport, 102 
So. 680, 157 La. 589. 


91. Park v. Travelers’ Ins. Co., 163 
S:1) 159, 174’ Ga. 525; 81 A.L.R. 472 
[answers conformed to 163 S.E. 611, 
45 Ga.App. 611]; City of Macon v. 


OhioApp. 382. 
[a] 


principal, 
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Z 


Employment held at will or 
pleasure of another, as a deputy or 
servant who holds at the will of his 
is not an office. 
Beaman, 170 N.E. 877, 34 Ohio App. 


rs ©) 


[$§ 245-246 


ees,?® an “office” is distinguishable from an “employ- 
ment” by the former’s greater importance,®® digni- 
ty,! independence,” more secure tenure,* requirement 
of official oath* and bond,® by the liability of the in- 
cumbent to account, as a publie officer, for misfeas- 
ance or nonfeasance in office,* by the continuing na- 
ture of the duties,’ and the fact that they are defined 
by rules prescribed by the government and not by 
contract,® and, in some jurisdictions, by the fact that 
to an office, but not to a mere employment, is dele- 
gated a portion of the sovereign power.® Applying 
these tests it has been held that an assistant county 
superintendent of highways is an “officer” or “offi- 
cial,” not an “employee” entitled to compensation 
within the act;!° and so as to an assistant county 
superintendent of schools,*! a bridge tender appoint- 
ed under ordinance having the authority of a police- 
man, and charged with duties requiring the exercise 
of discretion and judgment,'? a clerk of the county 
board of roads and revenues!® or the county treas- 
urer ex officio such clerk,!* a county policeman,’® a 
city policeman,?® particularly a city policeman whose 


a public employment, on the other 
hand, is a position which lacks one 
or more of these elements.” Foyle v. 
Commonwealth, supra. 


[a] “The most important charac- 
teristic which distinguishes an office 


State v. 


Whittington, 157 S.E. 127, 42 Ga.App. 
622; Brinson v. Board of Com’rs of 
Owen County, (Ind.App.) 186 N.E. 
891; State Conservation Department 
v. Nattkemper, 156 N.E. 168, 86 Ind. 
App. 85; Shelmadine v. City of Elk- 
hart, 129 N.E. 878, 75 Ind.App. 493; 
Cornett v. City of Chattanooga, 56 S. 
W.(2d) 742, 165 Tenn. 563; Mann v. 
City of Lynchburg, 106 S.H. 371, 129 
Va. 453. 


Necessity of contract of hire gen- 
erally see infra § 250. : 


92. State v. District Court of St. 
Louis County, 158 N.W. 790, 134 Minn. 
26; Rooney v. City of Omaha, 181 N. 
W. 143, 105 Neb. 447 [mod 177 N.W. 
166, 104 Neb. 260]. 


93. Segale v. St. Paul City Ry. Co., 
180 N.W. 777, 148 Minn. 40; Markley 
v. City of St. Paul, 172 N.W. 215, 142 
Minn. 356; State v. District Court of 
St. Louis County, 158 N.W. 791, 134 
Minn. 28, Ann.Cas.1918B 635. 


- 94 Rooney v. City of Omaha, 181 
N.W. 143, 105 Neb. 447 [mod 177 N.W. 
166, 104 Neb. 260]. 


95. “Office” and “employment” dis- 
tinguished generally see Officers §§ 


96. Industrial Commission of Ohio 
v. Rogers, 170 N.E. 600, 34 Ohio App. 
196 [aff 171 N.E. 35, 122 Ohio St. 134, 
70 A.L.R. 1244]. 


97. Industrial Commission of Ohio 
v. Rogers, supra. 


98. See supra § 245. 


99. Pennell v. City of Portland, 125 
A. 148, 124 Me. 14; Blynn v. City of 
Pontiac, 151 N.W. 681, 185 Mich. 35. 


1. Pennell v. City of Portland, 125 
A. 148, 124 Me. 14; Blynn v. City of 
Pontiac, 151 N.W. 681, 185 Mich. 35. 


2. Pennell v. City of Portland, 125 
Ae iao. ae le. 14; Blynn vv. City or 
Pontiac, 151 N.W. 681, 185 Mich. 35. 


8. Pennell v. City of Portland, 125 
A. 143, 124 Me. 14; Blynn v. City of 
Pontiae, 151 N.W. 681, 185 Mich. 35; 
State v. Beaman, 170 N.E. 877, 34 


382. 


4. City of Pekin v. Industrial Com- 
mission, 173 N.E. 339,341) Ill. 312; 
Pennell v. City of Portland, 125 A. 143, 
124 Me. 14; Blynn v. City of Pontiac, 
151 N.W. 681, 185 Mich. 35. See Walk- 
er v. City of Port Huron,.185 N.W. 
754, 216 Mich. 361 (the fact that he 
took oath of office, while persuasive, 
is not controlling). 


5. City of Pekin v. Industrial Com- 
mission,' 178 N.E. 339, 341° Dll... 312; 
Pennell v. City of Portland, 125 A. 143, 
124 Me. 14; Blynn v. City of Pontiac, 
151 NuwW.-681,2185, Mich, 135: 


6. Pennell v. City of Portland, 125 
A. 148, 124 Me. 14; Blynn v. City of 
Pontiac, 151 N.W. 681, 185 Mich. 35. 


7. City of Pekin v. Industrial Com- 
Missionye is ON eos, OF. Le Soe 
Blynn vy. City of Pontiac, 151 N.W. 
681, 185 Mich. 35; Foyle v. Common- 
wealth, 101 Pa.Super. 412. 


8 Walker v. City of Port Huron, 
185 N.W. 754, 216 Mich. 361; Blynn 
v. City of Pontiac, 151 N.W. 681, 185 
Mich. 35. 


9. Conn.—Burrell Vv. City 
Bridgeport, 114 A. 679, 96 Conn. 555. 


Me.—Pennell v. City of Portland, 
125 A. 143, 124 Me. 14. 


Md.—Harris v. City of Baltimore, 
133 A. 888, 151 Md. 11. 


Ohio.—State v. Beaman, 170 
877, 34 Ohio App. 382. 


Pa.—Foyle v. Commonwealth, 101 
Pa.Super. 412, 416. 


“There is a well recognized and defi- 
nite distinction between an office and 
an employment, although it is not al- 
ways easy to determine whether a 
person is an employee or an officer, 
The general rule is that a position is 
a public office when it is created by 
law, with duties cast on the incum- 
bent which involve an exercise of 
some portion of the sovereign power 
and in the performance of which the 
public is concerned, and which also 
are continuing in their nature and 
not occasional or intermittent; while 


of 


N.E. 


from an employment or contract, is 
that the creation and conferring of 
an office involve a delegation to the 
individual of some of the sovereign 
functions of government, to be exer- 
cised by him for the benefit of the 
public. Unless the powers conferred 
are of this nature, the individual is 
not a publie officer.”” Foyle v. Com- 
monwealth, 101 Pa.Super. 412, 417. 


10. Brinson v. Board of Com’rs of 
Owen County, (Ind.App.) 186 N.E. 891. 


[a] Rule applied under a statute 
defining “‘employee” as a person in 
service under a contract of hire. 
Brinson v. Board of Com’rs of Owen 
County, (Ind.App.) 186 N.E. 891. 


11. Foyle v. Commonwealth, 101 
Pa.Super. 412. x 


[a] Rule applied under a statute 
specifically excluding public officers 
or officials. Foyle v. Commonwealth, 
101 Pa.Super. 412. 


12. City of Pekin v. Industrial 
Commission, 173 N.E. 339, 341 Ill. 312. 


[a] Rule applied under a statute 
specifically excluding public officers 
or officials. City of Pekin v. Indus- 
uel {SOIR IORS 173 N.E. 339, 341 
Til. 312. 


13. U.S. Fidelity & Guaranty Co. 
v. Watts, 133 S.E. 476, 35 Ga.App. 447. 


[a]. Bule applied under a statute 
specifically excluding public officers 
or officials. U.S. Fidelity & Guaran- 
ty Co. v. Watts, 133 S.E. 476, 35 Ga. 
App. 447. 


14. U.S. Fidelity & Guaranty Co. 
v. Watts, supra. 


15. Goss v. Gordon County, 133 S. 
E. 68, 35 Ga.App. 825. 


16. Ga.—Park v. Travelers’ Ins. 
Co., 168 S.E. 159, 174 Ga.-525, 81 A.L. 
R. 472 [answers conformed to 163 
S.E. 611, 45 Ga.App. 611]. 


Ind.—Shelmadine vy. City of Blk- 
hart, 129 N.E. 878,75 Ind.App. 493. 


a.— Fiall-v, City of Shreveport, 102 
So. 680, 157 La. 589. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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office was created by charter and ordinance,'” the 
captain of a city fire department designated an offi- 
eer by the charter,t® a regularly appointed member 
of a eity fire department,!® a game warden,?° a 
member of a township board,?! a township road su- 
perintendent,?? a town supervisor,?* although at the 
time of his injury he was acting, without authority, 
as superintendent of highways,** and a township 
supervisor who was a member of the town board.?® 
On the other hand, it has been held that a deputy 
county officer is not an “officer” or “official” but an 
“employee” entitled to the benefit of the act;?® and 
so as to a juror,?7 a captain of city police,?® a city 
policeman whose office was not created by ordi- 
nance?® or charter,?° a “special officer’ 
sition was not provided for by charter or ordi- 


Md.—Harris v. City of Baltimore, 
133 A. 888, 151 Md. 11. 


N.Y.—Ryan v. City of New York, 
126 N.E. 350, 228 N.Y. 16; Kahl v. 
City of New York, 189 N.Y.S. 547, 198 
App.Div. 30. 


Tenn.—Cornett v. City of Chatta- 
nooga, 56 S.W.(2d) 742, 165 Tenn. 563. 


Va.—Mann v. City of Lynchburg, 
106 S.E. 371, 129 Va. 453. 


[a] Rule applied: (1) Under a 
statute specifically excluding public 
officers or officials. Hall v. City of 
Shreveport, 102 So. 680, 157 La. 589. 
(2) Under a statute defining ‘‘em- 
ployee” as a person in service under a 
contract of hire. Park v. Travelers’ 
Ins.) 'Co5°168 9S.) 159,50 174 Ga. 525, 
81 A.L.R. 472 [answers conformed to 
163 S.E. 611, 45 Ga.App. 611]; Shelma- 
dine v. City of Elkhart, 129 N.E. 878, 
75 Ind.App. 493; Cornett v. City of 
Chattanooga, 56 S.W.(2d) 742, 165 
Tenn. 563; Mann v. City of Lynch- 
burg, 106 S.E. 371, 129 Va. 453. 


{b] Park policeman employed by 
the park board of the city and exer- 
cising within the confines of a public 
park the same powers as a city po- 
liceman is an officer. Harris v. City 
of Baltimore, 133 A. 888, 151 Md. 11. 


[c] Water supply policeman ap- 
pointed by the city of New York under 
a statute requiring it to provide police 
protection for the inhabitants of lo- 
calities in which work in developing 
the city water supply may be done is 
an officer and not an employee. Kahl 
v. City of New York, 189 N.Y.S. 547, 
198 App.Div. 30. 


17. City of Macomb v. Industrial 
Commission, 181 N.E. 413, 348 Ill. 611; 
City of Chicago v. Industrial Commis- 
sion, 125 N.B. 705, 291 Ill. 23;' Blynn 
v. City of Pontiac, 151 N.W. 681, 185 
Mich. 35. 


[a] Rule applied under a statute 
specifically excluding public officers 
or officials. City of Chicago v. Indus- 
trial Commission, 125 N.E. 705, 291 
Ill. 23; Blynn v. City of Pontiac, 151 
N.W. 681, 185 Mich. 35. 


[b] De facto officer.—A motorcy- 
cle policeman appointed by the mayor 
and council is a “de facto officer” and 
not an “employee,’’ where the council 
did not ratify his appointment by aye 
and nay vote, as provided by statute. 
City of Macomb v. Industrial Commis- 
sion, 181 N.E. 413, 348 Ill. 611. 


18. McNally v. City of Saginaw, 
163 N.W. 1015, 197 Mich. 106. 


[a] Rule applied under a statute 
specifically excluding public officers 
or officials. McNally v. City of Sagi- 
naw, 163 N.W. 1015, 197 Mich. 106. 


19. Jackson y. Wilde, 198 P. 822, 
52 Cal.App. 259; City of Macon v. 
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whose po- 


Whittington, 157 S.E. 127, 42 Ga.App. 
622; Johnson v. Pease, 217 P. 1005, 
126 Wash. 163. 


[a] Rule applied: (1) Under a 
statute specifically excluding public 
officers or officials. Jackson v. Wilde, 
198 B. 822, 52 Cal.App. 259. (2) Un- 
der a statute defining ‘‘employee”’ as 
a person in service under a contract 
of hire. City of Macon v. Whitting- 
ton, 157 S.E. 127, 42 Ga.App. 622. (3) 
Under a statute providing for com- 
pensation when the city “shall engage 
in any extra-hazardous work in which 
workmen are employed for wages.” 
Johnson vy. Pease, 217 P. 1005, 126 
Wash. 163. 


20. State Conservation Depart- 
ment v. Nattkemper, 156 N.E. 168, 86 
Ind.App. 85. 


[a] Rule applied under a statute 
defining “employee” as a person in 
service under a contract of hire. 
State Conservation Department. v. 
Nattkemper, 156 N.E. 168, 86 Ind.App. 
85. 


21. Vandenburg v. Center Tp., in 
Butler County, 243 N.W. 636, 123 Neb. 
544 [aff 248 N.W. 310, 124 Neb. 790]. 


[a] Rule applied under a statute 
specifically excluding public officers 
or officials. Vandenburg v. Center 
Tp., in Butler County, 243 N.W. 636, 
123 Neb. 544 [aff 248 N.W. 3810, 124 
le 790]. 


2. AOD: ava 
208 Iowa 74. 


[a] Rule applied under a statute 
specifically excluding public officers 
or officials. Hop v. Brink, 217 N.W. 
551, 205 Iowa 74. 


23. Town of Wonewoc v. Industri- 
al Commission, 190 N.W. 469, 178 Wis. 
656. 


[a] Rule applied under a statute 
specifically excluding public officers 
or Officials. Town of Wonewoc v. In- 
dustrial Commission, 190 N.W. 469, 
178 Wis. 656. : 


24. Town of Wonewoc v. Indus- 
trial Commission, supra. 


25. Werner v. Industrial Commis- 
sion, (Wis.) 248 N.W. 793. 


[a] Rule applied under a statute 
specifically excluding public officers 
or Officials. Werner v. Industrial 
Commission, (Wis.) 248 N.W. 793. 


26. State v. Beaman, 170 N.E. 877, 
34 Ohio App. 382. 


27. Industrial Commission of Ohio 
v. Rogers, 170 N.E. 600, 34 Ohio App. 
196 [aff 171 N.B. 35, 122 Ohio St..134, 
70 A.L.R. 1244]. 


28. Millaley v. City of Grand Rap- 
ids, 203 N.W. 651, 231 Mich. 10. 


fa] Thus a captain of police has 


Brink, 217 N.W. 551, 
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nance,?! a superintendent of bridges appointed by, 
working under the instructions of, and responsible 
only to, the city director of publie "works, 32 and the 
superintendent of a city hospital.** 
cial injured while engaged in manual labor, as dis- 
tinguished from his official duties, has been held 
within the act an employee entitled to compensation 
for the injury,®* but the rule is inapplicable where 
the labor was in the performance of an official duty 
imposed or self-imposed on him.*® 
a de jure officer when on his appointment he filed his 
bond and took his oath did not cease to be such by 
failing to file a new bond and to take a new oath on 
reappointment.*° 
“county officer” within a statute including such offi- 
cers in the definition of “employee.”37 


A publie offi- 


One who became 


A precinet constable is not a 
Since city 


been held an employee rather than an 
officer, in view of the city’s charter, 
and of the fact that the city, in set- 
tling compensation under the act, rec- 
ognized him as an employee. Millaley 
v. City of Grand Rapids, 203 N.W. 
651, 231 Mich. 10. 


29. City of Metropolis v. Industri- 
al Commission, 171 N.E. 167, 339 Ill. 
141; Johnson v. Industrial Commis- | 
sion, 158 N.E. 141, 326 Ill. 553; La 
Belle v. Village of Grosse Pointe 
Shores, 167 N.W. 923, 201 Mich. 371. 


[a] Reason for rule.—‘‘There can 
be no officer, either de jure or de 
facto, when there is no de jure office 
to occupy.” City of Metropolis vy. In- 
dustrial Commission, 171 N.E. 167, 
1695 339 11k 140" 


30. La Belle v. Village of Grosse 
aoe Shores, 167 N.W. 923, 201 Mich. 


31. Walker v. City of Port Huron, 
185 N.W. 754, 216 Mich. 361. 


[a] Tllustration.—A ‘‘special offi- 
cer” in a park appointed by the com- 
mission of parks and public property 
of a city, which is under a commission 
form of government, was an ‘“em- 
ployee” of the city and not an official 
thereof, although he took the oath of 
office, the commissioner appointing 
him having nothing to do with the 
police department, and no such posi- 
tion as “special officer” being provid- 
ed for by the charter or ordinances of 
the ‘city. Walker ,\v.. (City of "Port 
Huron, 185 N.W. 754, 216 Mich. 361. 


32. Burrell v. City of Bridgeport, 
114 A. 679, 96 Conn. 555, 


33. Pennell v. City of Portland, 
125 A. 148, 124 Me. 14. 


384 Markham v. Town of Middle- 
town, 129 A. 524, (102 Conn. 571, 44 A. 
LR. 1475. 


[a] Rule applied as to a tree war- 
den injured while engaged in the man- 
ual labor of removing limbs from a 
public tree, the statute not making it 
his official duty to do all manual “la- 
bor reasonably required in the care 
of trees. Markham v. Town of Mid- 
dletown, 129 A. 524, 102 Conn. 571, 44 
A.L.R. 1475. 


35. Vandenburg v. Center Tp., in 
Butler County, 243 N.W. 636, 123 Neb. 
544 [aff 248 N.W. 310, 124 Neb. 790]. 


[a] Rule applied where an officer 
of a township board was engaged at 
the time of his injuries in road work. 
Vandenburg v. Center Tp., in Butler 
County, 243 N.W. 636, 123 Neb. 544 
[aff 248 N.W. 310, 124 Neb. 790]. 


36. City of Pekin v. Industrial 
Libis 3 173 N.E. 389, 341 Ill. 312. 


Rich y. Industrial Commission, 
15 of (2d) 641, 80 Utah 511. 
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officials are primarily creatures of the charter, in 
determining the question in so far as a person em- 
ployed by a city is concerned, reference should be 
had to the city charter.*® In the absence of suffi- 
cient facts to indicate whether the injured party was 
an officer or an employee, the industrial commission 
is not authorized to find that he was an employee 
within the act.°° 


[§ 247] b. Employees—(1) In General. Wheth- 
er a particular employee of a state or a political sub- 
division thereof is entitled to the benefits of the 
Workmen’s Compensation Act depends on the provi- 
sions of the applicable statute,*° and may be control- 
led thereunder by a variety of cireumstanees, includ- 
ing the nature of his duties,*! the manner and valid- 
ity of his appointment,*? the existence of a contract 
of hire,#? and the estoppel of the political agency or 
its insurer to deny that he is within the act.** Em- 
ployees, regardless of the number employed, are 
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[§§ 246-248 


bound by a statute specifically providing that neither 
a municipal corporation nor any of its political sub- 
divisions nor any employee thereof may reject the 
act.4® Where a municipality*® or the state*’ is the 
employer and is within the terms of the statute, in 
order to bring a person within the benefits of the 
Compensation Act, the relation of master and serv- 
ant must ordinarily exist.48 If it does, the employee 
ig entitled to compensation.*® The fact that a city 
operated a street railway system as a private entér- 
prise did not render the Workmen’s Compensation 
Law inapplicable to injuries sustained by a fireman 
in a collision with a street car while going to a fire.*° 


[§ 248] (2) Who Are Employees®!—(a) In Gen- 
eral. As to whether particular persons are employ- 
ees within the compensation acts depends largely on 
the wording of the act under which compensation is 
sought,®2 and in determining the question the con- 
tract of employment must be interpreted in the light 


38. Millaley v. City of Grand Rap- 
ids, 203 N.W. 651, 231 Mich. 10; Walk- 
er v. City of Port Huron, 185 N.W. 
754, 216 Mich. 361; McNally v. City 
Seek 163 N.W. 1015, 197 Mich. 


39. City of Macon v. Whittington, 
156 S.E. 674, 171 Ga. 643. * 


[a] Rule applied as to a fireman 
under civil service, killed in discharg- 
ing his duty. City of Macon v. Whit- 
tington, 156 S.E. 674, 171 Ga. 643. 


40. See statutory provisions; and 
cases infra §§ 248-254. 


41. See infra § 248. 

42. See infra § 249. 

43. See infra §§ 250, 251. 

44. See infra § 248. 

45. Carruthers v. City of Hawkins- 
ville, 168 S.E. 120, 46 Ga.App. 607. 


Number of employees required to 
bring employer within act generally 
see supra §§ 127-136. 


46. Blynn v. Pontiac, 151 N.W. 681, 
185 Mich. 35; Youngman v. Town of 
Oneonta, 198 N.Y.S. 217, 204 App.Div. 
96 [aff 142 N.E. 267, 286 N.Y. 521]; 
Hornburg v. Morris, 157 N.W. 556, 
163 Wis. 31. See Finlay v. Tullamore 
Union, 7 B.W.C.C. 973 (where the 
workman was held an employee of the 
municipal guardians of the poor). 


[a] ‘Town superintendent of high- 
ways being the agent of the public 
at large for the purpose of construct- 
ing, repairing, and maintaining the 
highways of the town, no relationship 
of employer and employee, principal 
and agent, or master and servant ex- 
ists between him and the town, and 
he is not within the coverage of the 
Workmen’s Compensation Law. 
Youngman v. Town of Oneonta, 198 
N.Y.S. 217, 204 App.Div. 96 [aff 142 
N.E. 267, 236 N.Y. 521). 


{b] In England a policeman is not 
within the act of 1906. Sudell v. 
Blackburn Corp., 3 B.W.C.C. 227. 


{c] Unconstitutional statute.— 
Where the statute bringing county 
employees within the act is unconsti- 
tutional, they are not entitled to com- 
pensation. Murphy _v. Constitution 
Indemnity Co., 157 S.E. 471, 172 Ga. 
378; Perdue v. Maryland Casualty 
Co., 160 S.E. 720, 438 Ga.App. 853. 


[ad] Number of election board.— 
Relation of employer and employee 
under Workmen’s Compensation Act 
does not exist between city and mem- 


ber of election board while he was 
taking the returns to the city hall. 
City of Los Angeles v. State Indus- 
trial AccidentsGommission, 169 P. 260, 
85 Cal.App. 31. 


47. Sibley v. State, 96 A. 161, 89 
Conn. 682, L.R.A.1916C 1087; Agler 
vy. Michigan Agricultural College, 148 
N.W. 341, 181 Mich. 559. . 


[a] Rule applied.—The state board 
of agriculture or the regents of the 
university are not within the Work- 
men’s Compensation Act (Pub. Acts 
(1912, Extra. Sess.] No. 10) by virtue 
of pt 1 § 5 thereof, declaring that the 
state shall be subject to the provi- 
sions of the act, and that an employee 
of the Michigan Agricultural College 
under the control of the state board 
of agriculture is not an employee of 
the state, and cannot recover com- 
pensation under the act, where the 
college has not voluntarily come un- 
der the law. Agler v. Michigan Agri- 
cultural College, 148 N.W. 341, 181 
Mich. 559. 


48. Governmental body or entity 
as employer see supra § 153. 


49. McCarl v. Borough of Houston, 
106 A. 104, 263 Pa. 1; Howell v. King- 
ston Tp. School Dist., 161 A. 559, 106 
Pa.Super. 89. 


[a] Borough policeman.—Where 
the statute defines ‘‘employer’” as 
synonymous with “master” and to in- 
clude municipal corporations, and de- 
fines “employee” as synonymous with 
“servant,” a borough policeman is an 
“employee”? within the act, exercise 
of public authority being, by statu- 
tory provision, treated as the busi- 
ness or trade of the authority. Mc- 
Carl v. Borough of Houston, 106 A. 
104, 263 Pa. 1. 


[b] School principal injured in the 
course of employment is entitled to 
the protection of the Workmen’s Com- 
pensation Act. Howell v. Kingston 
Tp. School Dist., 161 A. 559, 106 Pa. 
Super. 89. 


50. Bross v. City of Detroit, 247 
N.W. 714, 262 Mich. 447. 


51. “Public officers” distinguished 
from “employees” see supra § 246. 


52. See statutory provisions; and 
cases infra this section. 


[a] Clerical employees in the office 
of the city clerk are not employees of 
the city in conducting a light and wa- 
ter plant, as contemplated by Work- 
men’s Compensation Act (L. [1911] 
ce 218 § 6). Udey v. Winfield, 155 P. 


43, 97 Kan. 279. 


{b] Deputy sheriff, acting as 
court officer during a session of court, 
does not exercise an executive func- 
tion under “direction” and “control” 
of the executive department of the 
state, nor is he an “employee” of any 
department, within a statute grant- 
ing compensation benefits to persons 
under such direction and control or so 
employed. Bowden v. Cumberland 
County, 128 A. 166, 123 Me. 359. 


[ec] Driver of sanit; cart operat- 
ed by the city health department is 
an employee within the act where 
nothing therein indicates an intention 
to classify employeesxxentitled to com- 
pensation as respects their employ- 
ment in ministerial or governmental 
duties. City of Atlanta v. Hatcher, 
121 S.E. 864, 31 Ga.App. 633. 


[d] Employees of National Guard 
(1) are employees of a ‘‘governmental 
agency’’ within an act defining ‘“‘em- 
ployees’’ as persons in the service of 
the state or any governmental agency 
created by it under any appointment 
or contract for hire. Nebraska Na- 
tional Guard v. Morgan, 199 N.W. 
557, 112 Neb. 432. (2) Thus a carpen- 
ter building sheds for the National 
Guard is entitled to compensation. 
Nebraska National Guard v. Morgan, 
supra. 


_ [e] Employee repairing streets (1) 
is, within the meaning of the act, em- 
ployed “in the usual course of the 
trade, business, occupation or profes- 
sion of the employer’’ and so entitled 
to compensation (City of Atlanta v. 
Pickens, 169 S.E. 99, 176 Ga. 833), (2) 
but there is authority construing the 
term ‘‘trade or business’’ to mean one 
conducted for financial profit, and 
holding that a city while repairing 
streets is not so engaged, so that an 
employee thereon is not within the 


act (Simpson v. Kansas City, 22 P. 
(2a) 995, 137 Kan. 915). 
{f] Park caretaker.—St. (1913) 


925-171la, which was first enacted by 
L. (1907) e¢ 498, and which provides 
that the park commissioners of all 
cities shall have jurisdiction and con- 
trol for park purposes over the part 
of the public streets lying between the 
curb and the sidewalk, applies to a 
city which has not adopted the gen- 
eral city charter law, notwithstand- 
ing the incorporation of the statute 
into that chapter of the statutes, and 
the provision of St. (1913) 925-2, that 
no city already incorporated shall be 
affected by the provisions of that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of statutory provisions.5? An express and explicit 
statutory definition of a municipal employee may not 
be added to or subtracted from.** Statutes excluding 
from their benefits any person whose employment is 
not for the purpose of gain or profit by the employer 
have been held applicable to employees of the state 
and of its governmental agencies not engaged in en- 
terprises carried on for profit.°> An employee whose 
work is directly related to the proprietary function 
of a city is within the act an employee in the sery- 
ice of a city department engaged in business not- 
withstanding the work was also related to the gov- 
ernmental function of the city.°® The question of 
whether claimant is under the control of the state 
or political subdivision is material in determining 
whether he is an employee within the act.°* 


“Laborer,” ‘mechanic,’ ‘workman.’ Under a 
statute extending the benefits of compensation to 
“laborers, workmen and mechanics” employed by the 
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janitor work with his own hands, and not acting 
merely as a superintendent over others, is an em- 
ployee entitled to compensation,®* but a teacher of 
automobile repairing in an industrial school is not,°® 
and neither is a hoseman in a city fire department.®° 
A police officer is not a “workman” employed by a 
city in the course of its trade or business,°! or a 
“workman employed for wages.”®? 


Estoppel. A city is not estopped to deny that one 
is an employee within the act because in its notice 
accepting the act it referred to him as within its ap- 
plication, it not appearing that he knew of the er- 
ror;®® but an insurer who intended that its policy 
should cover certain employees and who fixed its pre- 
mium rate accordingly is estopped to deny that such 
employees come within the act.®4 


Civil employees of United States. The applica- 
tion to particular persons of the federal act of 1908, 
as amended, relating to civil employees of the United 


state, counties, or municipalities, a 


chapter unless it has adopted or shall 
adopt it, and such city is therefore li- 
able under the Workmen’s Compensa- 
tion Law for the death of a park care- 
taker, resulting from injuries receiv- 
ed while he was mowing the grass on 
the space between the curb and the 
sidewalk. Superior v, Industrial 
eesion, 152 N.W. 151, 160 Wis. 
Le 


{g] Volunteer fireman.—(1) Where 
a city has the right under its char- 
ter to furnish fire service to people 
outside the city, a volunteer fireman 
injured on his return from a fire out- 
side the city is an employee within 
the act. City of Burlington v. Pieters, 
218 N.W. 816, 195 Wis. 536. (2) Fire- 
men as Officers or employees see infra 
§ 250. 


53. Hop v. Brink, 217 N.W. 551, 
205 Iowa 74. 


54. City of Portsmouth y. Daniels, 
162 S.E. 324, 157 Va. 614. 


55. Ray v. School Dist. of Lincoln, 
in Lancaster County, 181 N.W. 140, 
105 Neb. 456; Rooney v. City of Oma- 
ha, 181 N.W. 143, 105 Neb. 447. 


fa] For example: (1) A city po- 
liceman. Rooney vy. City of Omaha, 
181 N.W. 1483, 105 Neb. 447. (2) A 
janitor in the employ of a school dis- 
trict. Ray v. School Dist. of Lincoln, 
in Laneaster County, 181 N.W. 140, 
105 Neb. 456. ; 


56.* McCormick v. Kansas City, 273 
Py 471, 127 Kan. 255: 


{a] Rule applied where plaintiff 
was injured while at work in a city 
boiler plunt which heated the city hall 
housing officials and employees of the 
water and light departments operated 
in the exercise of its proprietary 
function as well as Officials exercising 
the governmental function. McCor- 
mick v. Kansas City, 273 P. 471, 127 
Kan. 255. 


57. Kittle v. Town of Kinderhook, 
212 N.Y.S. 410, 214 App.Div. 345; Leh- 
man vy. Commissioners of Northum- 
berland Co., 87 Pa.Super. 440. 


fa] Thus (1) the driver of a team 
hired by a town from its owner is an 
empioyee of the town if his work is 
subject to the control of the town and 
not of the owner of the team. Kittle 
v. Town of Kinderhook, 212 N.Y.S. 
410, 214 App.Div. 345. (2) A viewer 
appointed by the court to inspect 
county bridges, and over whom the 
county has no cgntrol, is not an em- 
ployee of the county within the act. 


(71 C. J.—33] 


janitor doing the 


Lehman v. Commissioners of North- 
umberland Co., 87 Pa.Super. 440. 


58. White v. City of Boston, 116 N. 
EK. 481, 226 Mass. 517. 


[b] For example, a janitor of city 
schoolhouses. White v. City of Bos- 
ton, 116 N.E. 481, 226 Mass. 517. 


[a] Bule applied although under 
the Civil Service Act the janitor was 
appointed as a member of the “official 
service,’”’ and not of the “labor serv- 
ice,’ under rules of the civil service 
commissioners made pursuant to the 
act. White v. City of Boston, 116 N. 
H. 481, 226 Mass. 517. 


59. Lesuer v. City of Lowell, 116 
eg 483, 227 Mass. 44, L.R.A.1918F 
us 


60. Devney v, Boston, 111 N.E. 788, 
223 Mass. 270. 


[a] Construction of statutes and 
reasons for rule.—‘‘'The framers of 
the statute undoubtedly intended that 
the words ‘laborers, workmen and 
mechanics’ should be taken in their 
ordinary lexical sense which excludes 
the trained and disciplined force 
comprising the defendant’s fire de- 
partment. The provisions of section 
5 of the statute that ‘any person en- 
titled to receive trom the Common- 
wealth or from a county, city, town 
or district the compensation provid- 
ed . ._. who is also entitled to a 
pension by reason of the same injury 
shall elect whether he will receive 
such compensation or such pension 
and shall not receive both’ has [have] 
not been forgotten. But this sec- 
tion is to be read with section 7, 
which expressly says that the provi- 
sions of St. 1911, c. 751, and acts in 
amendment thereof ‘shall not apply 
to any person other than laborers, 
workmen and mechanics employed by 
counties, cities, towns or districts 
having the power of taxation.’ We 
are accordingly of opinion that the 
ruling asked fot by the city, that the 
decedent was not a workman, labor- 
er or mechanic at the time of his in- 
jury and death should have been giy- 
en.’ Devney v. Boston, 111 N.E. 788, 
789, 223 Mass. 270. 


61. Griswold v. City of Wichita, 
te P. 276, 99 Kan. 502, L.R.A.1918F 


62. Harris v, City of Baltimore, 
133 A. 888, 151 Md. 11. 


63. Cornett v. City of Chattanooga, 
56 S.W.(2d) 742, 165 Tenn. 563. 


64. Employers’ Liability Assur. 


States,°® will be found in the note.®* 


Corporation vy. Henderson, 139 S.E. 
688, 37 Ga.App. 238; Maryland Cas- 
ualty Co. v. Wells, 134 S.E. 788, 35 
Ga.App. 759; Frankfort Generai Ins. 
Co. v. Conduitt, 127 N.E. 212, 74 Ind. 
App. 584. 

Employees within provisions of lia- 


bility insurance policies generally see 
Liability Insurance § 52. 


65. See supra § 119. 
66. See cases infra this note. 
{a] Persons held artisans or la- 


borers.—(1) An employee designated 
a messenger but engaged in work of 
the laboring class. In re Mullins, Op. 
Sol. Dept. Labor 58. (2) A sailor 
working on a dredge and assisting in 
dredge work. In re Zacias, Op. Sol. 
Dept. Labor. 62. (3) Seamen general- 
ly see supra § 243. (4) An employee 
appointed as a special laborer-mes- 
senger engaged on laborer or mes- 
Senger work, except when detailed to 
clerical work. In re Adler, Op. Sol. 
Dept. Labor 63. (5) A policeman or 
watchman. In re Golden, Op. Sol. 
Dept. Labor 68. (6) A packer in a 
navy yard storeroom employed to han- 


dle, arrange, and list stock. In re 
Crandall, Op. Sol. Dept. Labor 77. (7) 
A sanitary inspector, Canal Zone. In 


re Pickett, Op. Sol. Dept. Labor 80. 
(8) A storeroom clerk, Canal Zone. 
In re Inniss, Op. Sol. Dept. Labor 81. 
(9) A rodman with a surveying party, 
also acting as chainman and axman. 
In re Williams, Op. Sol. Dept. Labor 
87. (10) A survey man. In re Hott, 
Op. Sol. Dept. Labor 89. (11) A time 
inspector. In re Van Sittert, Op. Sol. 
Dept. Labor 90. (12) An acting in- 
spector, normally a working foreman 
of laborers. In re Keating, Op. Sol. 
Dept. Labor 91.‘ (13) A working fore- 
man of laborers. In re Kline, Op. Sol. 
Dept. Labor 92. (14) An employee 
designated an inspector and without 
any duty of Supervision or superin- 
tendence. In re Baker, Op. Sol. Dept. 
Labor 100. (15) A rigger and diver. 
In re Lagerholm, Op. Sol. Dept. Labor 
104. (16) A pilot or master of a ves- 
sel who performs labor of a physical 
or manual nature similarly to other 
members of the crew. In re Sturde- 
vant, Op. Sol. Dept. Labor 106. (17) 
A master of a dredge performing work 
in the nature of a “handy man.” In 
re Waters, Op. Sol. Dept. Labor 110. 
(18) A messenger in the government 
printing office, carried on the clerical 
roll. In re Ellett, Op. Sol. Dept. Labor 
112. (19) An instrument man in a 
surveylng party; character of work 
determines status. In re Sanders, 
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[§ 249] (b) Appointment. One working under 
an appointment or contract not conforming to the 
statutory legal requirements is not an “employee” 
entitled to the benefits of the act.°7 An unauthoriz- 
ed°*® or defective®® appointment to employment is, 
however, approved by payment of a claim for sery- 
ices by the authority empowered to authorize or make 
the appointment, and the person so appointed is an 
employee within the act. One temporarily acting as 
forest warden’s assistant under statutory summons 
of the warden is “engaged in an employment under 
an appointment” within the act,7° and one compel- 
led by a sheriff to serve as a member of a posse is an 
employee.7+ So, although he was not specifically re- 
quested, deputized, or sworn in, a member of a posse 
organized at the request of a deputy sheriff is an 
employee of the county entitled to compensation ;7? 
but a duly elected and qualified sheriff is not an em- 
ployee under a statute requiring service “under ap- 
pointment.”7* An inspector at a general election is 
within a statute including in the definition of ‘“em- 
ployee” “all elected and appointed paid public offi- 
cers.”’"4 1 
or employee, one who has not accepted the appoint- 
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Although duly appointed a county officery|. 


[§§ 249-250 


ment or taken the required oath at the time of his 
injury while performing services for the county is 
not an employee.7® Where “employee” is defined in 
the statute as one serving “under any appointment, 
or contract of hire, or apprenticeship,” the appoint- 
ment need not be “of hire.”7® In the absence of 
statutes so requiring, it is not necessary for a town 
to adopt a formal ordinance or resolution in order 
to make one an employee within the Compensation 
Act.77 


~ 


[§ 250] (c) Necessity for Contract of Hire—aa. 
In General. Under statutes defining an “employee” 
as a person-in the service of another under an ap- 
pointment or contract of hire,’* in order to recover 
compensation, it must appear that the injured per- 
son was employed under a contract of hire.*® A city 
policeman has been held not an employee within the 
meaning of such an act,®° and likewise a city fire- 
man,®! particularly a volunteer fireman,’? an able 
citizen needing public aid. set to work at common 
and unremunerative tasks,§* an assistant county 
highway superintendent,** a duly elected and quali- 
fied sheriff,®> a deputy sheriff appointed by the sher- 


Op. Sol. Dept. Labor 114. 


{b] Persons held not artisans or 
laborers.—(1) A clerk engaged in of- 
fice work. In re Alcee, Op. Sol. Dept. 
Labor 61. (2) A draftsman whose 
duties resemble those of a clerk or 
artist. In re Reeves, Op. Sol. Dept. 
Labor 73. (3) A foreman or sSuperin- 
tendent who directs the work of oth- 
ers and whose work is mental and ad- 
ministrative or executive. In re Lit- 
tle, Op. Sol. Dept. Labor 78. (4) A 
concrete inspector engaged in inspect- 
ing and directing the work of others. 
In re Cunningham, Op. Sol. Dept. La- 
bor 81. (5) A telegrapher and ship- 
ping clerk engaged in work of a cleri- 
cal nature. In re Whiteman, Op. Sol. 
Dept. Labor 84. (6) A master or pilot 
of a steamer used in river and harbor 
work. In re Jones, Op. Sol. Dept. La- 
bor 86. (7) A transit man. In re 
Grant, Op. Sol. Dept. Labor 94. (8) A 
surveyor. In re Sheppard, Op. Sol. 
Dept. Labor 98. (9) An assistant vet- 
erinarian. In re Brown, Op. Sol. Dept. 
Labor 102. (10) A laboratory assist- 
ant. In re Ransom, Op. Sol. Dept. La- 
bor 103. (11) A dock master. In re 
Trahey, Op. Sol. Dept. Labor 105. (12) 
An inspector whose duties involve no 
manual labor. In re Shetler, Op. Sol. 
Dept. Labor108. (13) A ship’s drafts- 


man. In re Ripley, Op. Sol. Dept. La- 
bor 110. (14) A matron of an Indian 
school. In re Humphreys, Op. Sol. 


Dept. Labor 111. 
er and chemist. 
Dept. Labor 116. 


67. School Dist. No. 4, Town of Si- 
gel, Wood County v. Industrial Com- 
mission, 216 N.W. 844, 194 Wis. 342. 


[a] For example, one employed to 
build fires in a schoolhouse without a 
vote of the school board. School Dist. 
No. 4, Town of Sigel, Wood County v. 
Industrial Commission, 216 N.W. 844, 
194 Wis. 342. 


68. Reed v. Monticello Tp., 205 N. 
W. 258, 164 Minn. 358. 


69. Millard County v. Industrial 
Commission, 217 P. 974, 62 Utah 46. 


[a] Rule applied where a person 
was employed by the sheriff of a 
county to assist in the capture of an 
escaped prisoner, but the appointment 
was not, as required, in writing with 


(15) A cement test- 
In re Fenz, Op. Sol. 


the consent of the county commission- 
ers nor sworn in, but the county com- 
missioners recognized the appoint- 
ment after the injury by paying for 
the services. Millard County v. In- 
dustrial Commission, 217 P. 974, 62 
Utah 46. 


70. Moore y. State, 156 S.H. 806, 
200 N.C. 300. 


71.- Monterey County vy. Rader, 248 
P. 912, 199 Cal. 221, 47 A.L.R. 359. 


[a] Rule applied: (1) Although 
the statute expressly excludes deputy 
clerks, deputy sheriffs, and deputy 
constables appointed for their own 
convenience and receiving no pay 
from the county or municipality. 
Monterey County vy. Rader, 248 P. 912, 
199 Cal. 221, 47 A.L.R. 359. (2) Al- 
though by amendment the statute 
was made to include appointed paid 
public officers. Monterey County v. 
Rader, supra. (8) Notwithstanding 
prior statutes authorizing the sheriff 
to organize a posse. Monterey Coun- 
ty v. Rader, supra. 


72. Vilas County v. Monk, 228 N. 
W. 591, 200 Wis. 451. 


73. Mono County v. Industrial Ac- 
cident Commission, 167 P. 377, 175 
Cal. 752. 


74. Los Angeles County v. Indus- 
trial Accident Commission of State of 
California, 265 P. 362, 89 Cal.App. 736. 


75. Birchfield v. Department of 
Conservation and Development of 
Howat Carolina, 167 S.E. 855, 204 N.C. 

‘ie 

76. Monterey County v. Rader, 248 
P. 912, 199 Cal.'221, 47 A.L.R. 359. 


77. Incorporated Town of Munster 
v. Tubbs, 157 N.E. 638, 86 Ind.App. 407. 


[a]. Thus, where at a regular meet- 
ing of the board of trustees a person 
was authorized to negotiate with de- 
ceased looking to the employment of 
the latter as inspector, and took no 
further steps to employ an inspector 
after deceased commenced to perform 
services as such, the town engineer 
having accepted him, he is an em- 
ployee within the Compensation Act. 
Incorporated Town of Munster vy. 
Tubbs, 157 N.H. 68, 86 Ind.App. 407. 


78. See statutory provisions; and 


cases infra this section. 


Requisites and sufficiency of ap- 
pointmext generally see supra § 249. 


79. Greene’s Case, 182 N.E. 857, 
280 Mass. 506; Vandenburg v. Center 
Tp., in Butler County, 243 N.W. 636, 
123 Neb. 544 [aff 248 N.W. 310, 124 
Neb. 790]; Board of Trustees of 
Crutcho Tp. v. State Industrial Com- 
mission, 299 P, 155,149 Okl. 23. And 
see cases infra notes 80-88. 


80. Parker v. Travelers’ Ins. Co., 
168 S.E. 159, 174 Ga. 525, 81 A.L.R. 472 
[answers conformed to 163 S.B. 611, 
45 Ga.App. 120]; Marlow v. City of 
Savannah, 110 S.E. 923, 28 Ga.App. 
368; Shelmadine v. City of Elkhart, 
129 N.E. 878, 75 Ind.App. 493; Cornett 
v. City of Chattanooga, 56 S.W.(2d) 
742, 165 Tenn. 563; Mann vy. City of 
Lynchburg, 106 S.E. 371, 129 Va. 453. 


But see Fahler v. City of Minot, 194 
N.W. 695, 49 N.D. 960 (Workmen’s 
Compensation Aét, § 2, defining “em- 
ployment” as including employment 
by the state and all political subdivi- 
sions, and defining “employee” as 
meaning every person engaged in a 
hazardous employment under any ap- 
pointment or contract of hire, em- 
braces policemen employed by a city). 


81. McDonald v. City of New Ha- 
ven, 109 A. 176, 94 Conn. 4038, 10 A. 
L.R. 193; City of Macon v. Whitting- 
ton, 157 S.E. 127, 42 Ga.App. 622. 


[a] For example, a fireman regu- 
larly appointed under the provisions 
of the municipal charter. McDonald 
v. City of New Haven, 109 A. 176, 94 
Conn. 403, 10 A.L.R. 193. : 


82. Bingham City Corporation v. 
Industrial Commission of Utah, 243 P. 
113, 66 Utah 390. 


83. Vaivida v. City of Grand Rap- 
ids, 249 N.W. 826, 264 Mich. 204. 


84 Brinson v..Board of Com’rs of 
Sale County, (ind.App.) 186 N.E. 


85. Mono County v. Industrial Ac- 
cident Commission, 167 P. 3877, 175 
Cal. 752; Sibley v. State, 96 A. 161, 
89 Conn. 682, L.R.A.1916C 1087. 


[a] Rule applied under a statute 
defining “employee” as an person 
who has entered into, or works under, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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iff, no privity of obligation existing between the dep- 
uty and the county board of supervisors,*® or a game 
warden,®? but a National Guardsman who has sign- 
ed an “enlistment contract” and taken the oath of en- 
listment is.°§ 


[§ 251] bb. Requirement That Service Be for Pay. 
One serving gratuitously by agreement with unoffi- 
cial committees working on a public project is not 
an employee under contract with the city®® but the 
rule that the Compensation Act excludes employees 
serving without pay is inapplicable to an employee 
of a public ageney whose salary was paid by third 
persons exclusively.®® A city volunteer fire depart- 
ment chief paid a small annual salary is an employee 
of the city for hire.°+ 


[§ 252] (d) Convicts or Prisoners. A convict or 
prisoner performing work for the county during the 
term of his imprisonment is not an employee within 
the act.°? 


[§ 253] (e) Taxpayer Working out Road Tax. 
One working out a road tax as permitted by law has 
been held to be an employee of the town working un- 
der an implied contract of hire within the statutory 
definition,®* but there is authority to the effect that 
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neither a citizen performing his statutory road duty 
nor his substitute is an employee within the Com- 
pensation Act.°# 


[§ 254] c. Officers or Employees Specifically Des- 
ignated by Acts. Statutes in some jurisdictions spe- 
cifically designate the particular classes of officers or 
employees entitled to compensation thereunder.®? 
An express provision in the act that “policemen and 
firemen” shall be deemed employees makes it appli- 
cable to a special policeman,?® a village marshal,°* 
an assistant chief of the fire department,®* and to 
volunteer firemen ;°®® and effect will be given to pro- 
visions specifically including volunteer firemen.t 
Where the act enumerates the classes of employees 
entitled to take under it, recovery will be restricted 
to employees so named;? and if a city employee is 
engaged in an employment in which injuries are ex- 
pressly designated in the act as compensable, it is 
immaterial whether the city is performing a munici- 
pal function or a governmental function as an agency 
of the state.? The fact that an officer not included 
as such in the statutory enumeration performs di- 
verse functions, some of which in themselves are 
enumerated as employments within the act, does not 
make him an “employee” entitled to compensation.* 


any contract of service or appren- 
ticeship with an employer, and “em- 
ployer” as any natural person, corpo- 
ration, firm, partnership, or joint 
stock association, the state, and any 
public corporation within the state 
using the services of another for pay. 
Sibley v. State, 96 A. 161, 89 Conn. 
682, L.R.A.1916C 1087. 


86. Board of Sup’rs of Rockingham 
panes. v. Lucas, 128 S.B. 574, 142 Va. 


87. State Conservation Department 
v. Nattkemper, 156 N.H. 168, 86 Ind. 
App. 85. 


88. Baker y. State, 156 S.E. 917, 
200 N.C. 232. 


89. Norman v. City of Chariton, 
221 N.W. 481, 206 Iowa 790. 


90. Department of Natural Re- 
sources, Division of Fish and Game v. 
Industrial Accident Commission, 14 P. 
(2d) 746, 216 Cal. 434. 


[a] Tilustration.—An employee of 
the fish and game commission em- 
ployed to oversee commercial seining 
operations whose salary was paid by 
permittees is entitled to recover for 
injuries as an employee of the com- 
mission. Department of Natural Re- 
sources, Division of Fish and Game v. 
Industrial Accident Commission, 14 P. 
(2d) 746, 216 Cal. 434. 


91. Carothers v. City of Stanton, 
241 N.W. 178, 257 Mich. 107. 


{a] Iustration.—A volunteer fire 
department chief, paid twenty-five 
dollars per year. Carothers y. City 
Shae eOton: 241 N.W. 178, 257 Mich. 


92. Lawson vy. Travelers’ Ins. Co., 
139 S.E. 96, 37 Ga.App. 85; Greene’s 
Case, 182 N.E. 857, 280 Mass. 506; 
Murray County v. Hood, 21 P.(2d) 
754, 163 Okl. 167. 


98. Town of Germantown vy. Indus- 


trial Commission, 190 N.W. 448, 178 
Wis. 642, 31 A.L.R. 1284. 


94. Board of Trustees of Crutcho 
Tp. v. State Industrial Commission, 
299 P. 155, 149 Okl. 23. 


95. See statutory provisions; and 
cases infra this section. 


96. Lake v. City of Bridgeport, 128 
A. 782, 102 Conn. 337. 


[a] Illustration.—A special police- 
man appointed and paid by the city 
to preserve order at a public gather- 
ing, for whose services the city in 
turn exacts pay, is an ‘‘employee” 
entitled to compensation within the 
meaning of a statute defining the 
term to include any salaried officer or 
paid member of any municipal police 
or fire department irrespective of how 
he is appointed or employed. Lake v. 
City of Bridgeport, 128 A. 782, 102 
Conn. 337. 


97. Village of Kiel v. State Indus- 
trial Commission, 158 N.W. 68, 163 
Wis. 441; West Salem y. State In- 
dustrial Commission, 155 N.W. 929, 
162 Wis. 57, L.R.A.1918C 1077. 


[a] For example, a night marshal, 
Village of Kiel v. Industrial Commis- 
sion of Wisconsin, 158 N.W. 68, 163 
Wis. 441. 


[b] Rule applied although the 
marshal was enforcing a state law 
when injured. Village of Kiel v. 
State Industrial Commission, 158 N. 
W. 68, 163 Wis. 441; West Salem v. 
State Industrial Commission, 155 N. 
W. 929, 162 Wis. 57, L.R.A.1918C 1077. 


98. Behr v. Soth, 212 N.W. 461, 170 
Minn, 278. 
99. Stevens v. Village of Nash- 


wauk, 200 N.W. 927, 161 Minn. 20. 


1. Sames vy. Borough of Perkasie, 
100 Pa.Super. 402; Sonnett v. Stowe 
Tp., 100 Pa.Super. 397. 


2. Kahl v. City of New York, 189 
N.Y.S. 547, 198 App.Div. 30; Krug v. 
City of New York, 186 N.Y.S. 727, 196 
App.Div. 226; Nicholaichook v. City 
of Westmount, 27 Rev.Leg. 447; Sim- 
ard v. City of Montreal, 61 Que.Super. 
575; Jones v. City of Westmount, 61 
Que.Super. 296, 25 Que.Pr. 217; Le- 
mieux v. City of Montreal, 61 Que. 
Super. 147; Giroux v. Montreal, 51 
QueSuper. 77; Page v. Joliette, 49 
Que.Super. 437, 29 Dom.L.R. 240; Tru- 
deau v. Montreal, 49 Que.Super. 62. 


[a] Act held applicable to labor- 
ers employed in the construction or 
maintenance of an aqueduct. Giroux 
vy. Montreal, 51 Que.Super. 77; Page 


v. Joliette, 49 Que.Super. 437, 29 Dom. 
L.R. 240. 


[b] Act held not applicable to: 
(1) Employee engaged in paving work 
on a street. Nicholaichook vy. City of 
Westmount, 27 Rev.Leg. 447; Lemieux 
v. City of Montreal, 61 Que.Super. 
147. (2) Teamster employed by city 
to draw stone from a quarry to a 
street for paving purposes. Simard 
v. City of Montreal, 61 Que.Super. 
575. (3) City employee engaged in 
repair or maintenance of its public 
streets. Trudeau v. Montreal, 49 Que. 
Super. 62. (4) Fireman injured while 
fighting a fire. Jones vy. City of West- 
ees 61 Que.Super. 296, 25 Que.Pr. 


3. Hughes v. City of Buffalo, 203 
N.Y.S. 391, 208 App.Div. 682 [expl 
expressions in Krug v. City of New 
York, 186 N.Y.S. .727, 196 App.Div. 
226 indicating a distinction between 
municipal and governmentajl func- 
tions as having been used merely to 
throw light on the questions actually 
involved, and not to have the effect 
of holding that the statute does not 
apply to a city performing go*vern- 
mental functions]. 


4 Ryan v. City of New York, 126 
N.E. 350, 228 N.Y. 16; Kahl v. City 
of. New York, 189 N.Y.S. 547, 198 App. - 
Div. 30; Krug v. City of New York, 
186 N.Y.S. 727, 196 App.Div. 226. 


{a] Thus (1) a patrolman whose 
chief duties were to guard prisoners 
and to keep part of a building in or- 
der does not, because of his duties, 
become a turnkey or janitor, but re- 
tains his position as a public officer, 
and although he suffered injuries in 
attempting to remove a light bulb, 
cannot be deemed entitled to compen- 
sation under the provision including 
“persons maintaining buildings,” and 
“keepers,” “guards,” or “orderlies” in 
prisons. Ryan v. City of New York, 
126 NL 350, 228 NOY. 16:°° (2) So%a 
city fireman injured while extin- 
guishing a fire is not entitled to com- 
pensation on the theory that, in per- 
forming a public service, he is engag- 
ed in the “salvage of buildings or con- 
tents,” within the meaning of the law. 
Krug v. City of New York, 186 N.Y. 
S. 727, 196 App.Div. 226. 
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An instructor of dairying at a state industrial train- 
ing school is an employee of a school district within 
the provision extending the benefits of the act to such 
employees® and not within the exception of employ- 
ees injured in agricultural pursuits.® 


[§ 255] d. Employee of Independent Contractor 
or Subcontractor. In the absence of a provision in 
the statute giving protection to employees of inde- 
pendent contractors in particular cases,’ a govern- 
mental body employing an independent contractor is 
not liable for the payment of compensation to his 
injured employees.’ A city is not liable to compen- 
sate employees of an independent contractor with it 
under a statute expressly limiting its lability to la- 
borers, workmen, and mechanics employed by it.® 
Where city employees and employees of an independ- 
ent contractor are working together, the city may 
occupy a dual relationship and be an employer of 
its own men and owner as to the contractor’s employ- 
ees.1° However, the fact of the general relationship 
between an independent contractor and his employ- 
ees is not exclusive of the relationship of employer 


and employee between a town and one of his*ém-* 


ployees to the extent of the particular work upon 
which the employee was engaged when injured.*+ 
Under statutes rendering a person who lets contracts 
liable to employees of the contractor unless he re- 
quires the contractor to procure insurance to pro- 
tect his employees, a governmental ageney which 
fails to require the procurement of such insurance 
may be liable to the employees of an independent 
contractor,!? but a statute providing that “any per- 
son” who has work done through subcontractors shall 
be liable for compensation to. employees of the lat- 
ter engaged therein and not specifically referring 
to municipal corporations does not make them lia- 
ble to employees of subcontractors performing serv- 


5. Crowley vy. Idaho Industrial 
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ices for them.1% Further, a governmental agency 
may be liable under a statute rendering an employer 
subject to the provisions of a compensation act lia- 
ble for compensation of an employee of a contractor 
or subeontractor under him who is not subject to the 
act in any case where such employer would have been 
liable for compensation if such employee had been 
working directly for such employer.t* On the other 
hand, under a statute making any contract void un- 
less proof is produced that the contractor has accept- 
ed the workmen’s compensation act and has been in- 
sured thereunder in accordance with the terms of 
the contract, or that a certificate of exemption from 
insurance has been properly issued, if an independ- 
ent contractor fails to aecept the ¢ compensation act 
or procure a certificate of exemption his injured em- 
ployee cannot recover compensation from the govern- 
mental body.15 Under a general statute making the 
principal employer liable to the employees of a con- 
tractor or subcontractor for compensation where the 
work done is in the trade or business of such prin- 
cipal employer, an employee of a contractor hired by 


_the city to dispose of rubbish is within the act, rub- 


bish disposal being a “business” in which the city 
was engaged.1& 


Employee of mail contractor. <A earrier of mail 
who is hired by one having a star route contract with 
the United States government is not an employee of 
the government but of the contractor, although also 
the servant of the United States in carrying the 
mail.17 The fact that an employee who delivers 
United States mail for his employer holding a con- 
tract with the government is performing a public 
function will not destroy the relationship of em- 
ployer and employee between the employee and the 
contractor.1® 


9. Saxe’s Case, 136 N.E. 104, 242 


Training School, (Idaho) 26 P.(2d) [b] Held not independent contrac- Mass. 290. 
180. : tors.—Garbage_ collector doing the [a] Rule applied notwithstanding 
6. Crowley v. Idaho Industrial] work of collecting and hauling |a Statute providing that, if an insured 


Training School, supra. 
7. See statutory provisions. 


8. Mass.—Chisholm’s Case, 131 N. 
E. 161, 238 Mass. 412. 


N.D.—Kronick v. McLean County, 
204 N.W. 839, 52 N.D. 852. 


Pa.—Brooks v. Buckley & Banks, 
TBO TANS 79, 291 Pa. 1: 


Utah.—Ludlow v. Industrial Com- 
mission, 235 P. 884, 65 Utah 168. 


lo v. 


fe] 


[d] 


garbage at a certain price per month 
and furnishing his own team. Schul- 
Village of Nashwauk, 207 N.W. 
621, 166 Minn. 186. 


Authorization by ordinance of 

an expenditure for street cleaning 

does not render the city an employer 

of the contractor’s employees. Brooks 

Ms Becilsy, & Banks, 139 A. 379, 291 
Qe dls 


Employment of an inspector 
by a city does not render it the em- 10. 


person enters into a contract with an 
independent contractor to do such 
person’s work, or if such a contractor 
and insured would, if such work were 
executed by employees immediately 
employed by insurer, be liable to pay 
compensation to the employees, in- 
surer shall pay to such employees 
any compensation which would be 
payable to them if the independent 
contractor was insured. Saxe’s Case, 
136 N.E. 104, 242 Mass. 290. 


Va.—City of Portsmouth v. Daniels, 
162 S.E. 324, 157 Va. 614; Bamber v. 
au of Norfolk, 121 S.E. 564, 138 Va. 


Wash.—Fox & Co. v. State, 7 P.(2d) 
961, 166 Wash. 510. 


[a] Held independent contractors. 
—(1) Individual contracted with for 
work on a court house at a certain 
rate per hour. Kronick v. McLean 
County, 204 N.W. 839, 52 N.D. 852. 

Person contracting to transport 
chool children. Ludlow v. Industrial 
Commission, 235 P. 884, 65 Utah 168. 
(3) Person erecting a_ standpipe. 
Bamber v. City of Norfolk, 121 S.E. 
564, 138 Va. 26. (4) Painter employ- 
ed to paint a standpipe. City of 
Portsmouth v. Daniels, 162 S.E. 324, 
157 Va. 614. (5) Contractor for snow 
removal. Brooks v. Buckley & Banks, 


ployer of the employees of a con- 
tractor for street cleaning. Brooks 
4 Buca’, & Banks, 139 A. 379, 291 
eb peels 


[e] Direction as to place, char- 
acter, and result of work upon the 
part of the city does not render it the 
employer of the employees of a con- 
tractor for street cleaning. Brooks v. 
pee ey, & Banks, 139 A. 379, 291 

ioe tls 


[f] Fact that contractor is on pay 
roll of school district from which 
insurance premium is computed does 
not affect his status. 
dustrial Commission, 2385 P. 884, 65 
Utah 168. 


Liability of employer to employees 
of independent contractor generally 
see Supra §§ 210-214. 


Ludlow v. In-], 


Brooks v. Buckley & Banks, 
139 A. 379, 291 Pa. 1. 


11. Chisholm’s Case, 131 N.E. 161, 
238 Mass, 412. 


12. City of Chicago v. Industrial 
Commission, 129 N.E. 112, 295 Ill. 291; 
Standish v. Larsen-Merryweather Co., 
245 N.W. 606, 124 Neb. 197. 


13. City of Portsmouth v. Daniels, 
162 S.E. 324, 157 Va. 


14. City of Milwaukee y. Fera, 174 
N.W. 926, 170 Wig. 348. 


15. Holbrook v. City of Wilkes- 
Barre, 164 A. 719, 309 Pa. 586. 


16. Massolini v. Driscoll, 
480, 114 Conn. 546. 


17. Comstock vy. Bivens, 239 P. 869, 
178 Colo. 107. 


1s. Comstock v. Bivens, supra. 


159 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 256-258] 


[§ 256] e. Effect of Other Provision for Relief.'® 
In the absence of an express declaration to that 
effect in the Compensation Act or of a conflict in the 
reliefs granted, the fact that other relief is provided 
for injuries does not preclude an employee from tak- 
ing also under the Compensation Act.”° 
utes, however, expressly exclude employees for whose 


relief other provisions have been 


ployees entitled to share in a pension fund.?? Where 
one is entitled in his lifetime to a pension, and is 
therefore not an employee within ‘such an act, the 
fact that it cannot be determined until his death 
whether anyone would then be entitled to a pension 


does not change his status,” 


; 19. Election by employee see infra 
264. 


20. Segale v. St. Paul City Ry. Co., 
180 N.W. 777, 148 Minn. 40; State v. 
District Court of St. Louis County, 
158 N.W. 791, 184 Minn. 28, Ann.Cas. 
1918B 635. 


[a] Thus the presence at the time 
of the enactment of the Workmen’s 
Compensation Act of provisions in 
the charter of the city of St. Paul for 
the relief of injured policemen and 
firemen furnishes no sufficient basis 
for an inference that the legislature 
intended to exclude such employees of 
St. Paul from the Compensation Act. 
Segale vy. St. Paul City Ry. Co., 180 N. 
W. 777, 148 Minn. 40. 


21. See statutory provisions; and 
cases infra this section. 
22. See statutory provisions; and 


Ogilvie v. City of Des Moines, 233 N. 
W. 526, 212 Iowa 117 (death of police- 
man not compensable). 


23. City of Chicago v. Industrial 
Commission, 127 N.E. 351, 293 Ill. 188. 


{a] Tllustration.—A battalion chief 
of the Chicago fire department until 
whose death it could not be determin- 
ed that he would not leave a widow 
or minor children, beneficiaries or 
heirs to whom a pension would be 
payable from the firemen’s pension 
fund, to which the city contributed, 
is not an ‘‘employee” within the 
Workmen’s Compensation Act, al- 
though he died leaving no one surviv- 
ing entitled to receive a_ pension. 
City of Chicago v. Industrial Commis- 
sion, 127 N.B. 351, 293 Ill. 188. 


{[b] Reason for rule.—‘‘Whether 
or not a personis anemployee .. . 
must be determined from the situa- 
tion existing during his lifetime.’ 
City of Chicago vy. Industrial Commis- 
sion, 127 N.E. 351, 293 Ill. 188, 190. 


24 Rector v. Cherry Valley Tim- 
ber Co., 196 P. 653, 115 Wash. 31, 13 
A.L.R. 1247. 


fa] Reason for decision.—‘The 
respondent, as a member of the army, 
was not impressed into involuntary 
servitude, and . . . when he was 
ordered to the camp of the appellant 
his appearance there was voluntary. 
Being voluntarily in the army and 
under its discipline, all acts which 
were done under military orders were 
voluntarily done, and when the re- 
spondent was ordered to the appel- 
lant’s camp, his appearance there was 
as voluntary as though he had applied 
for employment at a public employ- 
ment agency and had been informed 
that there was a position which he 
might obtain by going to the appel- 
lant’s works. Having thus, in con- 
templation of law, voluntarily under- 
taken work as a logger, the fact that 
he remained a member of military 


, 


* 
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plication of the 


organization and subject to its con- 
trol in everything else except the 
matter of his work would have no in- 
fluence in determining his status.” 
Rector v. Cherry Valley Timber Co., 
128i Figree 654, 115 Wash. 31, 13 A.L. 


25. See supra §§ 178-257. 
26. See cases infra this note. 


[a] Persons held employees: 
(1) Lease foreman whose duties in- 
cluded the preservation of order with- 
in the limits of an oil lease. Con- 
solidated Underwriters v. Free, (Tex. 
Civ.App.) 253 S.W. 941 (so holding, 
even though such duties might law- 
fully have been performed by a pub- 
lic peace officer). (2) Night man in 
a sand paper factory. Hellman v. 
Manning Sand Paper Co., 162 N.Y.S. 
335, 176 App.Div. 127 [aff 116 
1051, 221 N.Y. 492]. (3) Repairer of 
electric light wire. Heist v. Wiscon- 
sin-Minnesota Light & Power Co., 179 
N.W. 5838, 172 Wis. 393. 


[b] Persons held not employees: 
(1) Commission broker. McCarthy 
v. Dunlevy-Franklin Co., 121 A. 409, 


277 Pa. 467. (2) General broker. Mc- 
Carthy v. Dunlevy-Franklin Co., su- 
pra. (3) Member of a company or- 
ganized to establish an experimental 
codperative colony. Walkeau vy. Llano 
Del Rio Co. of Nevada, 139 So. 528, 
19 La.App. 103. 


27. See cases infra this note. 


{a] Yerm “workman” held prop- 
erly applied to: (1) Breaker of stones 
ina quarry. Lynch vy. Limerick Coun- 
ty Council, [1926] Ir. 176, [1926] W. 
C. & I. 241. (2) Employee of a dis- 
tress committee. Gilroy v. Mackie, 
2 B.W.C.C. 269. (3) Law writer or 
scrivener. McKrill v. Howard, 2 B. 
W.C.C. 460. (4) Member of a squad 
of skilled platers working in a ship- 
building yard. McCready vy. Dunlop, 
37 Sc.L.Rep. 779. (5) One employed 
to lop overhanging trees. Williams 
v. Haigh, 134 L.T.Rep.N.S. 238, 18 B. 
W.C.C. 549. (6) Professional football 
player. Walker v. Crystal Palace 
Football Club, [1910] 1 K.B. 87, 3 B. 
W.C.C. 53, Ann.Cas.1913C 25 and note. 
(7) Workman retired on a pension. 
Stevens vy. Birmingham Corporation, 
LLOZ9N Wie ©. cc tas Toe 


{b] Term “workman” held not 
properly applied to: (1) Dock fore- 
man. Reid v. British & Irish Steam 
RACKEE UCOnmicL Oak Ima Keb STON (C2) 
Expert chemist. Bagnall v. Levin- 
SLEI LOO ee 5 od ao) IVECO 1100: 
(3) Ex-service man working in a gov- 
ernment instructional factory and un- 
dergoing industrial training. Broome 
v. Minister of Labour, 136 L.T.Rep.N. 


Sacre le cue iaVirn ecmacanonia Siok waa) 
Manager of a colliery. Simpson v. 
Ebbw Vale Steel, etc., Co., [1905] 1 


K.B. 453, 7 W.C.C. 101. (5) Master of 


[§ 257] 25. Soldiers.* 
and sent as a member of a military company to work 
with civilian employees for a logging company op- 
erating for the government is not relieved of the ap- 
plication of the workmen’s compensation act on the 
ground that his service is involuntary.”* 


[§ 258] 26. Other Persons. In addition to the 
more frequently encountered classes of persons con- 
sidered in preceding sections,?> other persons have 
been adjudged to be or not to be employees, within 
compensation acts,?° or to be or not to be within the 
term “workman’’?? or “workmen or operatives”?* as 
used in such acts. Under the exception from the ap- 
Longshoremen’s and Harbor Work- 


N.E. 
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One drafted into the army 


. 


a steam tug. Jacques v. Owners of 
Steam Tug Alexandra, [1921] 2 A.C. 
339. (6) Member of the orchestra on 
a vessel. Brailey v. Black, [1912] 134 
TT. 138280 CY) Nurses 2 Dowsv. 2Me- 
Neill, [1925] S. C. 50, [1925] W..C..& 
I. 32. (8) Rate collector. Lennon v. 
Wexford County Council, [1913] 48 
I.L.T. 40. (9) Sales clerk. Hewitt v. 
Hudson’s Bay Co., 20 Man. 126, 45 
West.L.R. 372. (10) “Trainee” in a 
government instructional center. 
Watson v. Government Instructional 
Centre (Birmingham), 139 L.T.Rep. 
N.S. 290, [1929] W. C. & I. 265. 


28. See cases infra this note. 


[a] Term “workmen or operatives” 
held properly applied to: (1) Cook. 
Jurman y. Hebrew Nat. Sausage.Fac- 
tory, 191 N.Y.S. 339, 198 App.Div. 456. 
(2) General utility man in a delica- 
tessen and lunchroom business. Jur- 
man v. Hebrew Nat. Sausage Factory, 
supra. (3) Waiter. Jurman v. He- 
brew Nat. Sausage Factory, supra. 


{b] Term “workmen or operatives” 
held not properly applied to: (1) 
Cashier. Jurman v. Hebrew .Nat. 
Sausage Factory, 191 N.Y.S. 339, .198 
App.Div. 456 (so holding with regard 
to a cashier “whose regular, if not 
sole, duty was to receive money’’); 
Westbay v. Curtis & Sanger, 189 N.¥. 
S. 539, 542, 198 App.Div. 25 [aff 134 
N.E. 569, 232 N.Y. 555). (2) Clerk 
in a retail store who at intervals 
opens boxes of goods and places the 
goods on shelves. Cohen vy. Rosalsky, 
246 N.Y.S. 299, 230 App.Div. 604 [aff 
177 N.E. 177, 256 N.Y. 649]. (3) Em- 
ployee doing clerical work. Westbay 
v. Curtis & Sanger, supra; Clark v. 
Voorhees, 184 N.Y.S. 888, 194 App.Div. 
13 [rev on other grounds 131 N.E. 553, 
(per Kiley and Wood- 
ward, (4) EKmployee doing pro- 
fessional work. Clark v. Voorhees, 
supra. (5) Member of profession 
generally see supra § 242. (6) Mes- 
senger in a_ stockbroker’s office. 
Westbay v. Curtis & Sanger, supra 
(where the court said: ‘The statute, 
and the constitutional innovation, 
proceed upon the theory of an eco- 
nomic adjustment of the accident 
burden of the productive industry of 
the state, not the insurance of in- 
dividuals against the accidents or 
crimes of those who are in no man- 
ner connected with the commercial 
and productive life of the community, 
and it is unthinkable that the Legis- 
lature ever contemplated that an er- 
rand boy in a brokerage office should 
be protected against a crime or an 
accident in the public streets of a 
city, having no relation to any indus- 
trial pursuit”). (7) Porter. West- 
bay v. Curtis & Sanger, supra. (8) 
Telegraph operator. Westbay v. Cur- 
tis & Sanger, supra. (9) Telephone 
operator. Westbay v. Curtis & San- 
ger, supra. 


*By MANUEL PRENNER (§§ 257-258). 
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ers’ Compensation Act?® of a master or member of a 
crew of any vessel, the word “crew” means the ship’s 
company,®° or all persons on board, including the 
master, who constitute it,’ or a company of seamen 
belonging to the vessel, usually including the offi- 
cers.22, The exception has. been held not to operate 
so as to exclude from the application of the act a 
night watchman** or one employed for the sole pur- 
pose of stenciling a mark on ecrossties located on a 
barge;°# but it excludes, as a member of a crew, a 
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bargeman employed to operate pumps on barges, to 
attend to the hatches, and to make lines fast and un- 
fast,?° although he is not excluded as a master of a 
vessel?® despite the fact that he is the only person 
in charge of the barges,®* and it excludes a master 
of a vessel injured while working on another vessel 
of the same owner.*® As made applicable to the Dis- 
trict of Columbia,?® the Longshoremen’s and Har- 
bor Workers’ Compensation Act has been held to ap- 
ply to the business agent, ofa labor union.*° 


X. ACCEPTANCE OR ELECTION TO COME UNDER ACT; SUBSTITUTED SCHEMES 


[§ 259] A. Election by Employer—1. Necessity. 
An employer, in order that he may be liable to pay 
compensation under,** or in order that he may take 
advantage of the provisions of,*? an elective compen- 
sation act must, under the terms of some of the acts, 
affirmatively signify his election to come within their 


29. See supra § 59. 


30. Seneca Washed Gravel Corpo- 
ration v. McManigal, 65 F.(2d) 779. 


31. Baltimore & O. R. Co. v. Par- 
ker, 4 F.Suppl. 815. 


22. Seneca Washed Gravel Corpo- 
ration v. McManigal, 65 F.(2d) 779. 


33. Seneca Washed Gravel Corpo- 
ration v. McManigal, supra; Union 
Oil Co. v. Pillsbury, 63 F.(2d) 925. 


{a] Reason for rule.—‘‘The duties 
performed by . » [the night 
watchman] on board . [the 


vessel] required no knowledge of 
shipping or navigation and could have 
been performed by anyone who had 
not been so_ instructed.” Seneca 
Washed Gravel Corporation v. Mc- 
Manigal, 65 F.(2d) 779, 780. 


34. T. J. Moss Tie Co. v. Tanner, 
44 F.(2d) 928 [cert den 51 S.Ct. 353, 
283 U.S. 829, 75 L.Ed. 1442]. 


35. Baltimore & O. R. Co. v. Park- 
er, 4 F.Suppl. 815. 


fa] “hat he was a seaman (1) 
seems clear. . .:‘. But we still 
have to determine whether, as a sea- 
man working on the barges, he was 
of the class of persons interided to be 
included under the words ‘master or 
member of a crew of any vessel?” 
Baltimore & O. R. Co. v. Parker, 4 F. 
Suppl. 815, 816. (2) Seamen general- 
ly see supra § 243. 


36. Baltimore & O. R. Co. v. Park- 
er, Supra. 


37. Baltimore & O. R. Co. v. Park- 
er, supra. 


38. Perry v. U. S. Employees’ Com- 
pensation Commission, 27 F.(2d) 144 
(holding that a master of a vessel 
does not lose his status as master of 
his vessel by temporarily exchanging 
duties with the master of another ves- 
sel who is the owner of both vessels). 


39. Act of May 17, 1928, 45 U.S.St. 
at L. p 600, D. C. Code (1929) tit 19, §§ 
J1, 12 (USCA tit 33 c 18 § 901 note). 


40. Standard Accident Ins. Co. v. 
Hoage, 62 App.D.C. 245, 66 F.(2d) 275. 


41. Palmer v. Main, 272 S.W. 736, 
209 Ky. 226; McCune v. Wm. B. Pell 
& Bro., 232 S.W. 43, 192 Ky. 22; Para- 
dis** Case; 142) A. 863, 127 ‘Me. 252; 
White’s Case, 136 A. 455, 126 Me. 105; 
Dulac v. Dumbarton Woolen Mills, 
112 A. 710, 120 Me. 31; Toland’s Case, 
155 N.E. 602, 258 Mass. 470; Lester 
vy. Auto Haulaway Co., 244 N.W. 213, 


[By Wa. Howarp Bucwanan] 


260 Mich. 16. .4« ow: 


42. Ill.—Augustus v. 
Ill.App. 376. 


Kan.—Spottsville vy. Western States 
Portland Cement Co., 146 P. 356, 94 
Kan. 258. 


Ky.—Bannon v. Watson, 268 S.W. 
573, 207 Ky. 23. 


Mass.—Gillard’s Case, 138 N.E. 384, 
244 Mass. 47; Duart v. Simmons, 121 
N.E. 10, 231 Mass. 3738 [error dism 
peceis 342, 251 U.S. 547, 64 L.Hd. 


Mich.—Nelson v. Ironwood & B. Ry. 
& Light Co., 170 N.W. 45, 204 Mich. 


Lewin, 224 


347; Bernard vy. Michigan United 
pee Co., 154 N.W. 565, 188 Mich. 


N.H.—Gordon v. Amoskeag Mfg. 
Co., 140 A. 704, 83 N.H. 221; Sullivan 
Machinery Co. v. Stowell, 114 A. 873, 
80 N.H. 158. 


Effect of failure to give notice on 
other rights of action and on de- 
fenses see infra XXVI. 


43. Bernard v. Michigan United 
eae Co., 154 N.W. 565, 188 Mich. 
oO ° 

[a] Thus the fact that 
ployee made statements or 
compensation provided for will not 
bring the accident within the act. 
Bernard v. Michigan United Tract. 
Co., 154 N.W. 565, 188 Mich. 504. 


44, U.S.—Matheny v. Edwards Ice 
Machine & Supply Co., 89 F.(2d) 70 
[cert den 50 S.Ct. 464, 281 U.S. 765, 
74 L.Ed. 1173]; Jordan v. Frederick 
Leyland & Co., 7 F.(2d) 386. 


Colo.—Industrial Commission  v. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Conn.—Wells v. Radville, 153 A. 
154° 112’ Conn, ~459°) HNrasca, v.... City, 
Coal Co., 116 A. 189, 97 Conn. 212. 


Il].—Beall. Bros. Supply Co. v. In- 
dustrial Commission, 173 N.BE. 64, 341 
Ill. 193; Johnson vy, Choate, 119 N.BE. 
972, 284 Ill. 214; Curran v. Wells 
Bros COlgne Lae GagNe ceo O44) ne Ol on bldg Odie 
{aff 205 Ill.App. 307]; McLaughlin v. 
Industrial Board of Illinois, 117 N.H. 
819, 281 Ill. 100; Gibson v. Industrial 
Board, 114 ~N.B. $15,,52%6,. Tle 7385 
Vaughan’s Seed Store vy. Simonini, 
114 N.E. 163, 275 Ill. 477, Ann.Cas. 
1918B, 713; Dietz v. Big Muddy Coal, 
etc., Co., 263 Ill. 480, 105 N.E. 289; 
Rogers v. Illinois Cent. R. Co., 210 
Jll.App. 577; Cousley v. Chicago & A. 


the em- 
accepted 


~* 


~ 
operation; and the acts of the employee subsequent 
to the accident are immaterial.** 
acts all employers who are entitled to come within 
the provisions of the act are presumed to have done 
so, unless an election to the contrary is filed** unless 
they fall within a class excepted from the presump- 


Under other of the 


R. Co., 207 Ill.App. 565; Means v. 
Terminal R. Ass’n of St. Louis, 202 


Ill.App. 591; Hoffman v. Knisely 
Bros., 199 Ill.App. 530; Yeancey v. 
Taylor Coal ,Co.,..199 Il.Apps. 14; 


Bishop v. Bowman Dairy Co., 198 Ill. 
App. 312; Krisman v. Johnston City, 
ete., Coal, etc., Co., 190 Il.App. 612. 


Ind.—Collwell v. Bedford Stone & 
Construction Co., 126 N.E. 439, 73 Ind. 
App. 344; Hagenback v. Leppert, 117 
N.E. 531, 66 Ind.App. 261. 


Iowa.—Van Gorkom v. O’Connell, 
206 N.W. 637, 201 Iowa 52. 


Kan.—Wegele _ v. Ismert-Hincke 
Milling Co., 186 P. 130, 105 Kan. 615; 
Sosy v. Battelle, 93 Kan. 370, 144 

. 244, 


Ky.—Kentucky Road Oiling Co. v. 
Sharp, 50 S.W.(2d) 535, 244 Ky. 157. 


Minn.—State v. District Court of 
St. Louis County, Eleventh Judicial 
Dist., 176 N.W. 749, 145 Minn. 181; 
Mahowald v. Thompson-Starrett Co., 
ae N.W. 9138, 159 N.W. 565, 134 Minn. 


Mo.—Cox v. Missouri Pac. R. Co., 61 
S.W.(2d) 962 (construing Kansas 
statute); Hope v. Barnes _ Hospital, 
(App.) 55 S.W.(2d) 319; Barlow v. 
Shawnee Inv. Co., (App.) 48 S.W.(2d) 
35; Walker v. Sheffield Steel Corp., 
27 S.W.(2d) 44, 224 Mo.App. 849. 


Neb.—Avre v. Sexton, 193 N.W. 342, 
110 Neb. 149. 


N.J.—Buonfiglio v. R. Neumann & 
Co., 107 A. 285, 93 N.J.Law 174; Brost 
v. Whitall Tatum Co., 99 A. 315, 89 
N.J.Hawis3ly .R.A. 1917D;) V1; 
ton v. Newark Dist. Tel. Co., 86 A. 
451, 84 N.J.Law 85 [aff 91 A. 1070, 
86 N.J.Law 701]; John Hancock Mut. 
Life Ins. Co. v. Lieb, 165 A. 720, 11 
N.J.Mise. 316. 


[a] Rule applicable to municipal 
corporations.—Workmen’s Compensa- 
tion Act (1913) § 2, with reference to 
presumption of election to pay com- 
pensation was held applicable to 
townships, in view of § 4. McLaugh- 
lin v. Industrial Board of Illinois, 117 
N.E. 819, 281 IN. 160; Smith v. City 
of Hamilton, 231 Ill.App. 482. 


[b] Manner of insuring.—Employ- 
ers’ Liability Act, pt 4 § 2 has been 
held to bring within the act not only 
every employer who has become a 
subscriber to the insurance associa- 
tion, but also every employer who 
has procured insurance, in some oth- 
er insurance company, so that, despite 


For later cases, developments and changes in the law see Annotations, same title and seetion number, 
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tion.45 


ardous portion of the business.*® 


the act.*9 


[§ 260] 2. Sufficiency®°—a. In General. The em- 
ployer’s election to come within a compensation act®+ 
or his election to bring employees within the act who 


part 3 §§ 6, 9-11, operation of the act 
is not dependent upon whether the 
employer elects to subscribe to the 
association. Marshall Mill & Eleva- 
tor Co. v. Scharnberg, (Tex.Civ.App.) 
190 S.W. 229 [error refused]. 


[c] In case of receivership.—Re- 
eeivers of a railroad company are 
an “employer” within Workmen’s 
Compensation Act § 2 subd h, and are 
presumed to be operating under that 
act until they elect not to come with- 
in its provisions, although before 
their appointment the corporation had 
made such an election. Unrine v. 
Salina Northern R. Co., 178 P. 614, 
104 Kan. 236. 


[d] Bffect of change in statute.— 
Under the Workmen’s Compensation 
Act of 1913, providing that all em- 
ployers within its general scope 
should be presumed to come within its 
provisions unless by an affirmative 
contrary election expressed by filing 
notice with the secretary of state, 
and L. (1917) e¢ 226 § 23, reénacting 
such provision with verbal changes, 
an employer, who in 1913 gave notice 
of election not to come within the 
law was by the new act, notwith- 
standing Gen. St. (1915) § 10973 par 
1, brought within its operation, in the 
absence of a notice of a contrary elec- 
tion given after the new act. Chica- 

go, R. I. & P.-Ry. Co. v. Fuller, 186 
Pp. 127, 106 Kan. 608. 


45. Barlow v. Shawnee Inv. Co., 
(Mo.App.) 48 S.W.(2d) 35; Pilley v. 
Greenville Cotton Mills, 160 S.E. 479, 
201 N.C. 426. 


[a] If employer does not employ 
the number of employees stipulated 
for in the statute, the presumption 
has been held not to apply. Barlow 
v. Shawnee Inv. Co., (Mo.App.) 48 S. 
W.(2d) 35. But see Bayon y. Beckley, 
93 A. 139, 89 Conn. 154 (holding that 
under Workmen’s Compensation Act 
[Acts (1913) ec 138] pt A § 1, abol- 
ishing in an action for personal in- 
juries to an employee the defenses 
ef contributory negligence, negligence 
of fellow servants, and assumption 
of risk; pt A § 2, providing that § 1 
shall not apply to actions for person- 
al injuries sustained by employees 
of any employer having regularly less 
than five employees, by casual em- 
ployees, or by outworkers, nor to ac- 
tions against any employer who shall 
have accepted pt B of the act; and 
pt B, providing for the payment of 
compensation to injured employees 
in cases where both parties have ac- 
cepted the act and raised a conclu- 
sive presumption of acceptance from 
failure to give notice of nonaccept- 
ance, the phrase in pt A § 2, “any em- 
ployer who has accepted part B of the 


. 


Where part of the business of the employer 
is extrahazardous and hence within the statute, and 
part of it is not, it has been held that an election 
to come under the act is essential as to the nonhaz- 
The presumption 
creates a definite and fixed status of employer and 
employee with reference to the act and not a mere 
rebuttable presumption of evidence.*? 
act or some of the provisions of the act are compul- 
sory, there is obviously no provision or necessity for 
an election as to such act or the provisions thereof 
which are compulsory;*® and, where the injury, acci- 
dent, or other happening is not cognizable by the act, 
there can be no election to be bound or not bound by 
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clusive.®* 


Where an 
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would otherwise be excluded®? must be indicated in 
the manner prescribed by the act. So the method pre~ 
seribed by the act for keeping without the act is ex- 
There should be no substantial ambiguity 
in the refusal of an employer to accept the provi- 
sions of the act.>4 
ment that an employer shall file a written statement 
that he accepts the aet®®> and the approval of such 
statement by the proper department must be com- 
pled with,®® and the requirement of such filing can- 
not be waived by the employee,®’ although the em- 
ployer may be estopped from denying that he elect- 
ed to operate under the act, although no notice of 
election was filed with the board.®§ 


In some jurisdictions a require- 


Where the stat- 


ute does not prescribe a particular form of notice 


act,” is not restricted to employers 
other than those previously mention- 
ed in the same section so as to pre- 
clude employers who regularly em- 
ploy less than five employees from ac- 
cepting pt B, and such employers are 
therefore subject to the provisions of 
pt Bif they give no notice of nonac- 
ceptance). 


[b] Burden of proof.—Under 
Workmen’s Compensation Act (1913) 
§ 2, an employer is conclusively pre- 
sumed to be under the act, regardless 
of any course of conduct on its part, 
and the burden of proof is on the par- 
ty asserting the contrary to show the 
doing of those things which the stat- 
ute prescribes as essential to remove 
the employer from the operation of 
the act. Reynolds v. Chicago City Ry. 
Co., 210 Ill.App. 379 [aff 122 N.H. 371, 
287 Ill. 124]. 


46. Marshall v. City of Pekin, 114 
N.E. 497, 276 Ill. 187; Vaughan’s Seed 
Store v. Simonini, 114 N.E. 163, 275 
Ill. 477, Ann.Cas.1918B 713; Uphoff 
v. State Industrial Bd., 111 N.E. 128, 
271 Til. 312, L.R.A.1916H 329, Ann.Cas. 
LOANT ID) SAR 


[a] Rule applies to incorporated 
villages and other municipal corpora- 
tions. Marshall v. City of Pekin, 114 
N.E. 497, 276 Ill. 187. 


47. Larson v. Trageser, 184 N.W. 
833, 150 Minn. 182. 


48. Mont.—City of Butte v. State 
Industrial Acc. Bd. 156 BP. 130, 52 
Mont. 75. 


N.J.—John Hancock Mut. Life Ins. 
Cor ws diiebs W650 Aq 720) 910 TN. Mise: 
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N.Y .—Cameron v. Ellis Const. Co., 
169 N.E. 622, 252 N.Y. 394 [remittitur 
am 171 N.E. 782, 253 N.Y. 559, and foll 
Arnink v. Caflisch, 247 N.Y.S. 885, 887, 
232 App.Div. 713, and Copeland v. 
Foundation Co., 177 N.E. 143, 256 N. 
Y. 568]; Rahman y. Bethel, 258 N.Y. 
S. 286, 236 App.Div. 182. 


N.C.—Hagler v. Mecklenburg High- 
Ray agen ee 158 S-E. 383, 200 N. 
j 


Ohio.—State v. Industrial Commis- 
gion of Ohio, 161 N.E. 32, 118 Ohio St. 


[a] Thus, in view of the act of 
Maen 8, 1915 § 24a, declaring that the 
act should be liberally construed, and 
Rev. Codes §§ 7875, 7876, declaring 
that the office of construction is mere- 
ly to give effect to the intent of the 
lawmakers, and that in case of in- 
consistency the latter intent will gov- 
ern, public corporations as cities 
must, the rule being that every word 


from an employer to be filed with the proper officer 
of an intention to come within the act, such notice 
need not be in any precise or technical form,®® and 


of a statute must be given some 
meaning, be deemed subject to the 
act without any election, § 3 (e) de- 
claring that the scheme and plan of 
compensation provided should be 
compulsory and obligatory on both 
employer and employee in case of 
public corporations. City of Butte v. 
State Industrial Accident Board, 
(Mont.) 156 P. 130, 52 Mont. 75. 


49. Hendrickson v. Continental Fi- 
bre Co., 186 A. 375, 33 Del. 304. 


50. Sufficiency of election as to 
one or more distinct kinds of busi- 
ness see infra § 263. 


51. L. E. Marks Co. v. Moore, 64 
S.W.(2d) 426, 251 Ky. 63 [foll L. E. 
Marks Co. v. Moore, 64 S.W.(2d) 427, 
251 Ky. 66]; Bannon v. Watson, 268 
S.W... 5738, 207 (Key. 23s Viornavimv. 
Strike, 287 P. 922, 76 Utah 118. 


52. Murray v. Strike, supra, 


53. Larson v. Trageser, 184 N.W. 
8338, 150 Minn. 182. 


54. John Hancock Mut. Life Ins. 
eta v. Lieb, 165 A. 720, 11 N.J.Misc. 


55. L. E. Marks Co. v. Moore, 64 
S.W.(2d) 426, 251 Ky. 63 [foll L. BE. 
Marks Co. v. Moore, 64 S.W.(2d) 427, 
251 Ky. 66]; Bannon v. Watson, 268 
S.W. 573, 207 Ky. 23; McCune v. Wm. 
13% Pell & Bro., 232 S.W. 43, 192 Ky. 22. 
See Volin v. St. Louis & O’Fallon Coal 
Co., 203 Ill.App. 126. 


56. Lester v. Auto Haulaway Co., 
244 N.W. 213, 260 Mich. 16; Bernard 
v. Michigan United Tract. Co., 154 N. 
W. 565, 188 Mich. 504. 


57. Bannon v. Watson, 268 S.W. 
573, 207 Ky. 23. 


58. L. E. Marks Co. v. Moore, 64 
S.W.(2d) 426, 251 Ky. 63 [foll L. BE. 
Marks Co. v. Moore, 64 S.W.(2d) 427, 
251 Ky. 66]. But see Adams vy. Mc- 
Kay, 202 N.W. 962, 229. Mich. 670 
(holding that employer cannot accept 
act by waiver or estopped). 


59. <A. T. Willett Co. v. Industrial 
Commission, 122 N.E. 864, 287 Ill. 487; 
Piatt v. Swift & Co., 176 SW. 434, 188 
MO nk 584 (construing Kansas stat- 
ute). 


[a] Thus “the statement required 
by § 44 of the Act to be filed with 
the Secretary of State is not required 
to be in any precise or technical form. 
It does not have to be evidenced with 
the same formality as a deed or other 
instrument which transfers property. 
And even if the authority of the offi- 
cer which signed the statement to 
make and file the same was not af- 
firmatively shown, it did not have to 
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the employer may be bound, although he fails to file 
formal notice of election.®° Actual written notice is 
all that is required under the statute,°! and a notice 
made and signed in typewriting is also sufficient.®? 
Where, in answer to request of employer as to wheth- 
er any further steps were necessary, the board does 
not inform him that anything further is necessary, 
he may assume that his notice of rejection of the act 
is sufficient.°* Where the statute requires notifica- 
tion to the industrial accident board that the employ- 
er has become a subscriber under the act, it is imma- 
terial in determining compliance with the act that a 
third party mailed the notice.*4 Where the assent 
to the act by the employer has been passed on by the 
industrial accident commission, it will be assumed to 
be valid until questioned.®°> If the statute permits 
the employer and employee by agreement in writing 
to bring the employment under the act,®® such agree- 
ment cannot be implied against either the employer 
or the employee.*7 The employer can under some 
statutes relieve himself of the operation of the act 
if he expressly so states in the contract of employ- 
ment,®* or by written stipulation.®® 
been held that the employer may clect to accept the 


provisions of the act by insuring under it and becom- | 


ing a subscriber,’® it has also been held that the tak- 


be, since it was proved and clearly 
shown that notices to that effect were 
posted in all parts of the defendant’s 


plant long prior to the injury proving 72. Elks v. Conn, 
conclusively that the Company did | 186 Lowa 48. 
elect to come under the Act and that 73. 


the statement was filed by author- 


ity.” -Piatt v. Swift: & Co., 176 S.W. 
434, 188 Mo.App. 584, 590 (construing 74, 
Kansas statute). 434, 188 Mo.App. 
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, quired.7! 


While it.khas» 


cident occurring prior to enactment of 
Workmen’s Compensation Law § 55). 


De Pasquale v. Mason Mfg. Co., 
Om AS Low oor LaLa. 


Piatt v. SA Nees Co., 176 S.W. 
4 
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ing out of insurance is not such an election as is re- 
It has also been held that one failing to 
take out insurance is not under the provisions of the 
act.7* The action of the treasurer of an employer 
corporation in filing a notice of acceptance may be 
ratified by the acquiescence of the directors and their 
failure to disaffirm or repudiate it.73 In a collateral 
proceeding at least, where an employer is a corpora- 
tion, the authority of an officer filing a statement of 
election need not be shown.74 


Acceptance by receivers. Receivers under a gen- 
eral power to manage corporate property in the man- 
ner in which the corporation might have acted may 
elect either to accept or to reject a compensation 
act.7> i 


[§ 261] b. Notice to Employee—(1) In General. 
Where the statute permits, the employer may relieve 
himself of the operation of the act if he give written 
or printed notice to the employee that he does not 
accept the provisions of the statute.7* Moreover, in 
some jurisdictions the employee is entitled to the no- 


tice of acceptance by the employer of the provisions 


of the act,“* and such notice must be in accordance 
with the terms of the statute,’® it being necessary 


also as a rule of utility and conven- 
ience, resting upon principles of 
sound public policy. (Dillon v. Ore- 
gon, etc., R. Co., 66 F. 622; Guaran- 
tee Trust, etc., Co. v. Philadelphia, 
etc., R. Co., 838A. 792, 69 Conn: 709, 
38 L.R.A. 804.) | Without discussing 
in detail the variouss questions raised 
and discussed by counsel on both 
sides at great length on this subject, 


172 N.W. 173, 


(so holding, 


60. Paul v. Industrial Commission, 
123 N.E. 541, 288 Ill. 532. 


[a] Thus, where an employer, on 
receipt of demand from the industrial 
commission that he comply with 
Workmen’s Compensation Act § 26, 
satisfied the commission of such com- 
pliance, and received its certificate to 
such effect, which action on his part 
he explains as having been the re- 
sult of his determination to operate 
under the act, he cannot be heard to 
say that he has not elected to come 
under the act merely because he has 
not filed formal notice of election with 
the commission. Paul vy. Industrial 
Commission, 123 N.E. 541, 288 Ill. 532. 


61. A. T. Willett Co. v. Industrial 
Commission, 122 N.E. 864, 287 Ill. 487. 


62. <A. T. Willett Co. v. Industrial 
Commission, supra. 


63. <A. T. Willett Co. v. Industrial 
Commission, supra. 


64. Scott v. Thompson & Ford 
ta Co., (Tex.Civ.App.) 291 S.W. 
565. 


65. Hutchinson’s Case, 136 A. 353, 
126 Me. 102. 

66. See statutory provisions. 

67. Benjamin v. Standard Acc. Ins. 
Co. of Detroit, 94 So. 428, 152 La. 874. 


68. Avre v. Sexton, 193 N.W. 342, 
110 Neb. 149. 


69. Frasca v. City Coal Co., 116 A. 
189, 97 Conn. 212. 


70. Toland’s Case, 155 N.E. 602, 258 
Mass. 470. 


71. Rugg v. Norwich Hospital 
Ass’n, 199 N.Y.S. 735, 205 App.Div. 
174 (decided in a case relating to ac- 


where notices of such election were 
posted in all parts of the employer’s 
plant long prior to an injury, especial- 
ly where the question as to such elec- 
tion was raised by attorneys claim- 
ing to have a lien on the employee’s 
cause of action). 


75. Devine v. Delano, 111 N.E. 742, 
272 Ill. 166, 186, Ann.Cas.1918A 689 
(where the court said: “By the or- 
der appointing these receivers in the 
Missouri district court they were au- 
thorized ‘to run, manage, maintain 
and operate said railroads and prop- 
erty wheresoever situated or found, 
whether in this State, judicial circuit 
or elsewhere, and to use, manage and 
conduct such business in such man- 
ner as in their judgment will produce 
the best results, and to this end ex- 
ercise the authority and franchise of 
said railroad company and discharge 
all the public duties obligatory upon 
it . . . and manage and operate said 
railroads and property according to 
the requirements of the valid laws of 
the various States in which the same 
are situated and in the same manner 
that the defendant railroad company 
would be bound to do if in possession 
thereof.’ Obviously, under this pow- 
er the receivers had conferred upon 
them authority to reject the Compen- 
sation act without first obtaining a 
special order of court for that pur- 
pose’). 


[a] Receivers under foreign ap- 
pointment.—‘‘A court in a principal 
railroad receivership action has gen- 
eral power and authority over the en- 
tire railroad system, even though 
parts of it are not situated within 
the district in which the court sits, 
and this authority will be recognized 
in other jurisdictions, not only on the 
ground of comity between courts, but 


we conclude from the record that it 
is satisfactorily shown the Missouri 
receivers were authorized to accept or 
reject this Compensation Act within 
the southern district of Illinois.” De- 
vine vs. Delano, 111 NB.) 742,272 Tl. 
165, 187, Ann.Cas.1918A 689. 


76. Erasca v. City Coal Co., 116 A. 
189, 97 Conn. 212; Avre v. Sexton, 
193 N.W. 342, 110 Neb. 149; Hollope- 
ter v. Palm, 291, P. 380, 134 Or. 546 
[mod 294 P. 1056; 134 Or. 546, appeal 
dism 52 S.Ct. 15, 284 U.S. 572, 76 L. 
Ed. 497]. 


{a] Inquiry by employee.—It was 
not injured employee’s duty, when he 
Saw notice rejecting Compensation 
Act, to make further investigation to 
see whether employer was under 
Compensation Act. Hollopeter v. 
Palm, 291 P. 380, 184 Or. 546 [mod 
294 P. 1056, 184 Or. 546, appeal dism 
52 S.Ct. 15, 284 U.S. 572, 76 L.Ed. 497]. 


77. Holland v. Stuckey, (Tex.Civ. 
App.) 282 S.W. 951; Bailey v. Texas 
Indemnity Ins. Co., (Tex.Commn. 
App.) 14 S.W.(2d) 798 frev (Civ. App.) 
297 S.W. 1042]; Daniels v. Charles 
Boldt Co., 88 S.E. 613, 78 W.Va. 124. 


[a] Statutes not in conflict.—Ver- 
non’s Sayles’ Civ. St. Annot. (1914) art 
5246yyy, defining subscriber to Work- 
men’s Compensation Act, and articles 
5246x, 5246xx, as to notice to em- 
ployee are not in conflict. Kampmann 
v. Cross, 194 S.W. 437 (error refused). 


78. Troth v. Millville Bottle 
Works, 98 A. 435, 89 N.J.Law 219 [aff 
91 A. 1031, 86 N.J.Law 558]; Daniels 
VvVeCharles: Boldt.Coy 88 Sik elawgs 
W.Va. 124. 


[a] Thus, a notice posted around 
the works and given through the me- 
dium of the pay envelope was not in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that the statute be substantially complied with.7® 
Where the statute requires notice to be given to the 
employee, actual notice is intended, unless another 
kind of notice is expressly authorized,’® and of 
course in such case actual notice is all that is requir- 
ed.§t| Under some statutes providing that employ- 
ers engaged in hazardous employment shall be pre- 
sumed to have come within the act and that employ- 
ers engaged in nonhazardous employment shall be 
privileged to elect to come within the act,’? an elec- 
tion as to the nonhazardous employment is effective 
without notice to the employee.** Under other stat- 
utes filing by the employer of notice that he has be- 
come a subscriber under the act is deemed equivalent 
to service of notice on the employee.§* Where the 
statute requires printed or typewritten notices that 
the employer is or is not operating under the act, an 
oral notice to the employee is insufficient.8®> In ac- 
cordance with the general rule that, where a statute 
directs that notice in writing shall be given, but is si- 
lent with reference to the manner of giving the same, 
personal service of such notice, or a copy thereof, 
upon the person to whom it is to be given is neces- 
sary,®® an act which in general terms requires the 
giving of notice by a subscribing employer to his em- 


84. 
delity Ins. 
Commn.App.) 


compliance with a statute providing 
that “in the employment of minors, 
section II shall be presumed to apply 


Co. 


WORKMEN’S COMPENSATION ACTS 
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35 S.W.(2d) 115 [rev 
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ployees that he has provided for payment of compen- 
sation for injuries requires the giving of the notice to 
the employee personally.87 Where the employee is 
a minor, a notice printed on a pay envelope is not in 
and of itself sufficient as to such minor’s parent or 
guardian,*® although it has been held that a notice 
printed on the pay envelope of the minor which was 
actually received by the father may be sufficient.*® 


[§ 262] (2) Posting. Under some statutes an 
employee is not bound by the act until the employer 
has furnished him or posted in the building where he 
works a statement of the compensation provisions 
of the act,®® and under other statutes the election by 
the employer, not to be bound by the act is signified 
by posting and keeping posted®! in his place of busi- 
ness®? a written or printed notice of his election,®* 
and by filing a duplicate with the industrial commis- 
sion.®* Where the statute requires personal notice 
or posting, the filing of a notice, without posting it, 
has been held insufficient.°> It is no excuse for fail- 
ure to post notices that forms have not been furnish- 
ed by the state, where the statute makes no provi- 
sion for such furnishing,®® and, if the provision for 
posting notices is not complied with, actual notice 


the employer to post notices as re- 
quired by the act does not deprive 
him of the benefits of the act or re- 
lieve him from its obligations). 


Walker, (Tex. 


unless the notice be given by or to 
the parent or guardian of the minor.” 
Troth v. Miliville Bottle Works, 9& A. 
435, 89 N.J.Law 219 [aff 91 A. 1031, 
1082, 86 N.J.Law 558]. 


Paucher vy. Enterprise Coal 
Min. Co., 164 N.W. 1035, 182 Iowa 
1084; Holland v. Stuckey, (Tex.Civ. 
App.) 282 S.W. 951; Rice v. Garrett, 
(Tex.Civ.App.) 194 S.W. 667. See 
Kampmann vy. Cross, (Tex.Civ.App.) 
194 S.W. 437 (provisions requiring no- 
tice of election to come under the 
act should be strictly construed). 


fa] Thus, mere posting of notice 
in a plant thirty miles from the place 
of injury was held insufficient under 
Workmen’s Compensation Act (Work- 
men’s Compensation Act [1917] pt 3 
§ 19 [Vernon Civ. St. Annot. Suppl. 
(1918) art 5246—77]). Holland v. 
Stuckey, (Tex.Civ.App.) 282 S.W. 951. 


[b] Scope of notice as to railway 
employees.—A notice filed by a rail- 
Way company, which states that it 
accepts the provisions of Workmen’s 
Compensation Act (L. [1911] ¢ 50; 
St. (1911] §§ 2394—1 to 239434), and 
that the nature of the employment of 
its men is office and shop work, is 
sufficient to inciude all employees, and 
not merely office and shop employees, 
of the railway company, if their in- 
clusion in such an election was au- 
thorized by the statute. Minneapolis, 
ete., R. Co. v. State Industrial Com- 
mission, 141 N.W. 1119, 153 Wis. 552, 
Ann.Cas.1914D 655. 


80. Bailey v. Texas Indemnity Ins. 
Co., (Tex.Commn.App.) 14 S.W.(2d) 
798 [rev (Civ.App.) 297 S.W. 1042]; 
Farmers’ Petroleum Co. v. Shelton, 


(Tex.Civ.App.) 202 S.W. 194. 


81. Brost v. Whitall Tatum Co., 
995 Asii305)1089\ N: S-ibaw 1-5 dil, alu RAs 
1917D 71; Scott v. Thompson & Ford 
Lumber Co., (Tex.Civ.App.) 291 S.W. 
565; Daniels v. Charles Boldt Co., 88 
S.E. 613, 78 W.Va. 124. 


82. See statutory provisions. 


83. Schmeling v. F. W. Woolworth 
Co.,.21 P..(2d) 337, 187 Kan...573 {reh 
den 26 P.(2d) 265, 1388 Kan. 281]. 


. 


(Civ.App.) 21 S.W.(2d) 334]. 


85. Larson v. Trageser, 184 N.W. 
833, 150 Minn. 182; Murray v. Strike, 
287 P. 922, 76 Utah 118. 


86. See Notice § 66. 


87. Producers’ Oil Co. v. Daniels, 
244 S.W. 117, 112 Tex. 45 [answers 
conformed to (Civ.App.) 249 S.W. 308, 
and rev (Commn,App.) 259 S.W. 936]; 
See also Kampmann vy. Cross, (Tex. 
Civ.App.) 194 S.W. 437, 440 (“a strict 
construction of the statute might re- 
quire the placing of a written or 
printed notice in the hands of each 
employee in order to deprive him of 
his common-law right to go into a 
court and prove and recover his dam- 
ages’’). 


[a] Sufficient showing as to per- 
sonal notice.—Where employer pre- 
sented employee with notices that it 
had provided for payment of compen- 
sation for personal injury to employee 
under Acts (1913) c 179 (Vernon 
Sayles’ Civ. St. Annot. [1914] arts 
5246-5246zzzz), and had contracted 
with employers’ association for pay- 
ment of indemnity, and secured the 
employee’s signature acknowledging 
that he had received a copy of the no- 
tice together with an agreement to 
accept compensation for injuries, it 
must be held that the employer gave 
the employee such personal notice as 
the law required. Producers’ Oil Co. 
v. Daniels, (Tex.Ccommn.App.) 259 S. 
W. 936 [rev (Civ.App.) 249 S.W. 308]. 


88. Troth Ve Millville Bottle 
Works, 91 A. 1031, 86 N.J.Law 558 
[aff 98 A. 435, 89 N.J.Law 219]. 


89. Brost v. Whitall Tatum Co., 99 
A. 315, 89 N.J.Law 531, L.R.A.1917D 
71 [dist Troth v. Millville Bottle 
Works, 91 A. 1031, 86 N.J.Law 558 [aff 
98 A. 435, 89 N.J.Law 219]. 


90. Curran v. Wells Bros. Co., 205 


‘UULApp. 307 [aff 117 N.B. 984, 281 111. 


615]; Murray v. Strike, 287 P. 922, 
76 Utah 118. 


But. see Elliott v. Standard Oil Co. 
of California, 18 F.(2d) 292 (unless 
the statute so provides, a failure of 


[a] Purpose of Workmen’s Com. 
pensation Act (1911) par c § 1, re- 
quiring the giving to the employee or 
posting of a statement of the com- 
pensation provisions of the act in the 
work place, is to notify employees 
that the employer is operating under 
the act, so that they can protect their 
interests by filing a notice with the 
bureau in case such employees should 
elect not to work under the act. Gar- 
rett v. Anglo-American Provision Co., 
205 Ill.App. 411. 


91. Wilson v. Thos. Kileen & Son, 
246 N.W. 542, 188 Minn. 97. 


92. Wilson v. Thos. Kileen & Son, 
supra. 


93. Wilson v. Thos. Kileen & Son, 
supra. 


94. Wilson vy. Thos. Kileen & Son, 
supra. 


95. Barnes v. Illinois Fue! Co., 119 
N.E. 48, 283 Ill. 173; Beveridge v. Il- 
linois Fuel''Co., 179 °N-E) 46, 283 en 
31; Purcell v. Chicago City Ry. Co., 
221 Ill.App. 343; Paucher v. Enter- 
prise Coal Mining Co., 164 N.W. 1035, 
182 Towa 1084; O’Rourke y. Percy 
eetear Co., 207 N.W. 636, 166 Minn. 


96. Daniels v. Charles Boldt Co., 
88 S.E. 618, 615, 78 W.Va. 124. 


“The evidence on this plea seems 
ample to support the fact of payment 
by defendant of all premiums, dues 
and assessments so as to bring it un- 
der the provisions of the act, but the 
evidence shows, and it is conceded, 
that defendant had not posted type- 
written or printed notices as required 
by said section 23, its excuse being 
that it had applied to the state au- 
thorities therefor, and had not, at the 
time of plaintiff's injuries, received 
the same. But the statute makes no 
provision for the furnishing of such 
notice by the state, and its failure 
to do so gives no excuse for noncom- 
pliance with the requirements of the 
statute.” Daniels v. Charles Boldt 
Co., supra. 


522 [71 C.J.] 
of the provisions of the act on the part of the em- 
ployee is not an acceptance of them.®? The require- 
ment of posting and maintaining notices should not 
be construed so as unreasonably to burden the em- 
ployer, and thus defeat the purpose of the act.°8 
Only a reasonable conspicuousness of the notice 
should be required,®® a notice or notices which would 
most likely be seen by all of the employees being a 
reasonable requirement.t Of course, a posting in 
full compliance with the statute is sufficient.2, Where 
the statute requires the notices of acceptance which 
are to be posted in the factory or other place of busi- 
ness of the employer to be copies of the notice filed 
with the commissioner of industrial statisties, no 
question can arise as to the reasonableness of a notice 
in the English language.* Where an employee is dis- 
charged from work on one building and is later hired 
for work on another building by the same employer, 
the employee is not bound by the act unless the re- 
quired notice is posted in the second building. 
Where the statute does not recognize the giving of 
notice by posting, the mere posting of notices in a 


place of business might under certain circumstances, 


be sufficient to show that an employee had actual 
notice,® while under other circumstances it might be 
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insufficient to convey notice to the employee.® 
Where the employee is a minor, a notice posted in the 
works is not, in itself, sufficient as to the minor’s 
parent or guardian.’ 


[§ 263] 3. Election as to One or More Distinct 
Kinds of Business. While, if an employer becomes a 
subscriber under the act he becomes a subscriber for 
all purposes as to all branches of one business with 
respect to all those in his service under any contract 
of hire,® if an employer is carrying on two or more 
clearly distinct kinds of business, he can elect which 
business he desires to place under the act,® and this 
is so by express provision of statute in some jurisdic- 
tions,?° but the assent, as to busihess he desires to 
come under the act, while not reqtired to be stated 
in technical language,1? must be sttch that the mean- 
ing is reasonably clear.?? 


[§ 264] B. Election by Employee—1. In General. 
Under perhaps the majority of the elective compen- 
sation acts, the election on the part of the employee 
is a negative one, that is, after the employer has 


elected to come within the act the employee automat- 


ically comes under its operation unless he gives stat- 
utory notice that he will not be bound by it,?? and 


97. Curran v. Wells Bros. Co., 117 
N.E. 984, 281 Ill. 615 [aff 205 Ill.App. 
307]. But see Daniels v. Charles 
Boldt Co., 88 S.E. 613, 615, 78 W.Va. 
124 (where the court said: “An effort 
was made to charge plaintiff with no- 
tice by proving deductions from his 
wages, and retention by defendant, 
out of his weekly pay envelopes, of 
the proportion of the premiums 
chargeable to employees under said 
act. But we think the proof was 
short, and very unsatisfactory. How- 
ever, the evidence, such as it was, 
was admitted, and defendant was giv- 
en the benefit thereof, and its instruc- 
tion number 4, given, was on the 
theory that notice acquired by em- 
ployees in such manner is sufficient to 
relieve the employer, and to excuse 
his failure to post notices as required 
by the statute. Actual notice ob- 
tained by an employee in any other 
way than that provided by the stat- 
ute we think would relieve an em- 
ployer, but notice given according to 
the statute is, by the terms thereof, 
constituted sufficient notice’). 


98. McVey v. Chesapeake & Poto- 
mac Telephone Co. of West Virginia, 
145 S.E. 578, 106 W.Va. 331. 


99. McVey v. Chesapeake & Poto- 
mac Telephone Co., of West Virginia, 
supra. 


[a] Thus it is not necessary that 
notices be so posted that an employee 
may naturally see them without ob- 
struction while at work, and in going 
to and from work. McVey v. Chesa- 
peake & Potomac Telephone Co. of 
West Virginia, 145 S.E. 578, 106 W. 
Wiley Sol. 


1. McVey v. Chesapeake & Poto- 
mac Telephone Co. of West Virginia, 
supra. 


2. Posey v. Moynehan, 186 N.Y.S. 
753,.195 App.Div. 440; Scott v. 
Thompson & Ford Lumber Co., (Tex. 
Civ.App.) 291 S.W. 565; Daniels v. 
Charles Boldt Co., 88 S.E. 613, 78 W. 
Va. 124. 


3. De Pasquale v. Mason Mfg. Co., 
97 A. 816, 39 R.I. 114. 
4 Curran v. Wells Bros. Co., 117 


N.E. 984, 281 Ill. 615 [aff 205 Ill.App. 


307]. 


5. Kampmann vy. Cross, 
App.) 194 S.W. 437. 


6. Kampmann vy. Cross, supra. 


7. Troth v. Millville Bottle Works, 
91 A. 1081, 86 N.J.Law 558 [aff 98 A. 
435, 89 N.J.Law 219]. 


8.Jtn re Cox, 9114. N.B: 281, 6225 
Mass. 220; Employers’ Indemnity 
Corporation v. Felter, (Tex.Civ.App.) 
264 S.W. 137 [rev on other grounds 
(Commn.App.) 277 S.W. 376]. 


9. Paradis’ Case, 142 A. 863, 127 
Me. 252; Gagnon’s Case, 130 A. 355, 
125 Me. 16; White’s Case, 128 A. 739, 
124 Me. 843; Cormier’s Case, 127 A. 
434, 124 Me. 237; Oxford Paper Co. v. 
Thayer, 119 A. 390, 122 Me. 201; An- 
derson v. McVannel, 167 N.W. 860, 202 
Mich. 29; Kauri v. Messner, 164 N. 
W. 537, 198 Mich. 126; Bayer v. Bay- 
er, 158 N.W. 109, 191 Mich. 423; State 
v. Roesch, 216 P. 749, 108 Or. 368; 
Employers’ Indemnity Corp. v. Felt- 
er, (Tex.Civ.App.) 264 S.W. 187 [rev 
on other grounds (Commn.App.) 277 
S.W. 376]. 


(Tex.Civ. 


10. See statutory provisions. 
11. White’s Case, 128 A. 739, 124 
Me. 343. 


Sufficiency of election by employer 
generally see supra § 260. 


12. White’s Case, 128 A. 739, 124 
Me. 343. 
[a] Assent held sufficient to ex- 


clude particular business.—(1) Em- 
ployer was held not to have accepted 
Workmen’s Compensation Act as to 
employees engaged in hauling logs, 
classification, in policy, of operations 
insured being ‘Veneer Mfg.,’’ and 
there being a specific clause in policy 
that it did not cover woods operations, 
drawing a line between mill and 
woods operations as those occurring 
in mill yard. Cormier’s Case, 127 A. 
434, 124 Me. 237. (2) A written ac- 
ceptance of the Workmen’s Compen- 
sation Act by an employer operating 
a box board mill and planing mills ir 
two towns and conducting a logging 
and lumbering operation in woods 
many miles distant from either town, 


in which the statement of location 
and nature of employment did not in- 
clude the logging operations, complies 
with Workmen’s Compensation Act § 
3, that the employer engaged in more 
than one kind of business shall speci- 
fy which business he desires to come 
under the provisions thereof, so that 
the employer was a nonassenting em- 
ployer with reference to the logging 
business in which the petitioner was 
employed, and the industrial accident 
commission was without jurisdiction. 
Fournier’s Case, 113 A. 37, 120 Me. 
191. (3) Where employer’s account 
for computing, industrial insurance 
and medical aid rates was opened for 
tie-mill and logging operations carry- 
ing different classifications, Which ac- 
count was closed and later reopened 
as tie-mill operations, employer’s 
death while engaged in logging op- 
erations was not compensable, not- 
withstanding both operations were 
carried as one account (Remington 
Comp. St. Suppl. (1927) § 7676; Rem- 
ington Rev. St. §§ 7675, 7676 (a). Ny- 
strom v. Department of Labor and In- 
dustries of State of Washington, 
(Wash.) 26 P.(2d) 620. 


13. U.S.—Parham vy. Standard Oil 
Co. of Louisiana, 275 F. 1007 [aff 279 
F. 945 (cert den 43 S.Ct. 94, 260 U.S. 
733, 67 L.Ed. 487)]. See Grand Trunk 
Re COnvs Knapp, 233 F. 950, 147 C.C.A. 
624 (holding that, in an action based 
on the Federal Employers’ Liability 
Act, where there was no express 
agreement under which plaintiff vol- 
untarily accepted and became bound 
by the provisions of the Michigan 
compensation act, it could not be held 
that the mere fa that defendant 
paid plaintiff's hospital and doctor’s 
bills during the first three weeks aft- 
er the injury, as required by the com- 
pensation act, constituted an election 
by plaintiff after the injury to accept 
the act, and, further, that the provi- 
sion for automatic acceptance was not 
applicable, since the compensation act 
did not apply to an injury by negli- 
gence sustained in interstate com- 
merce). 


Alaska.—Johnson y. Kennecott Cop- 
per Corporation, 5 Alaska 571. 


Ill—Meyer v. Industrial Commis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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this rule is applicable where the employer elects to 
make the act applicable to employees not otherwise 
It is necessary that the em- 
ployer shall have elected to be bound by the act be- 
fore the employee can avail himself of its benefits,?® 
and, if the employer is one who is not presumed to 
come within the act, his employee will likewise not 
be presumed to come within the act.1® 
of the acts the employee must elect to be bound by 
the terms of the act before it is operative upon either 
Under such a stat- 
ute, whether the employee accepts the act or not de- 


subject to the act.1# 


the employer or the employee.*? 


sion, 179 N.E. 456, 347 Ill. 172; John- 
son v. Choate, 119 N.E. 972, 284 Ill. 
214; Curran v. Wells Bros. Co., 117 N. 
BE. 984, 281 Ill. 615 [aff 205 Ill.App. 
307]; Dietz v. Big Muddy Coal, etc., 
Co., 105 N.E. 289, 263 Tll. 480; Augus- 
tus v. Lewin, 224 Ill.App. 376; Means 
v. Terminal R. Ass’n of St. Louis, 202 
Tl. App. 591; Hoffman v. Knisely 
Bros., 199 Ill.App. 530; Yeancey v. 
Taylor Coal Co., 199 Ill.App. 14; Kris- 
man v. Johnston City, etc., Coal, ete., 
Co., 190 Ill.App. 612; Favro v. Supe- 
rior Coal Co., 188 Ill.App. 203. 


Ind.—Collwell v. Bedford Stone & 
Construction Co., 126 N.E. 439, 73 Ind. 
App. 344; Hagenback v. Leppert, 117 
N.E. 531, 66 Ind.App. 261. 


Kan.—Shade v. Ash Grove Lime, 
ete., Co., 144 P. 249, 93 Kan. 257. 


Mass.—Pierce’s Case, 166 N.E. 636, 
267 Mass. 208; Toland’s Case, 155 N. 
E. 602, 258 Mass. 470; Cameron v. 
State Theatre Co., 152 N.E. 880, 256 
Mass. 466; Gillard’s Case, 138 N.E. 
384, 244 Mass. 47; Duart v. Simmons, 
121 N.E. 10, 231 Mass. 313 [error dism 
40 S.Ct. 342, 251 U.S. 547, 64 L.Ed. 
408]; White v. George A. Fuller Co., 
114 N.E. 829, 226 Mass. 1; Young v. 
Duncan, 106 N.E. 1, 218 Mass. 346. 
See Ahmed’s Case, 179 N.E. 684, 278 
Mass. 180, 79 A.L.R. 669, foll in But- 
ler’s Case, 179 N.H. 690, 278 Mass. 218 
(only when employer, employee, and 
insurer have voluntarily come within 
provisions of Workmen’s Compensa- 

tion Act is it operative upon them 
‘ ee L. c 152 § 1 et seq, as amend- 
e f 


Mich.—Lester v. Auto Haulaway 
Co., 244 N.W. 213, 260 Mich. 16. 


Minn.—Johnson y. Nelson, 150 N.W. 
620, 128 Minn. 158 (Wisconsin act); 
Harris v. Hobart Iron Co., 149 N.«.W. 
662, 127 Minn. 399. 


Mo.—Span v. Jackson, Walker Coal 
& Mining Co., 16 S.W.(2d) 190, 322 
Mo. 158; Walker v. Sheffield Steel 
Corporation, 27 S.W.(2d) 44, 224 Mo. 
App. 849. 


Neb.—Avre v. Sexton, 193 N.W. 342, 
110 Neb. 149. 


N.Y.—Anderson y. Standard Oil Co. 
AS J. 209 N.Y.S. 493, 124 Misc. 


Or.—King y. Union Oil Co. of Cali- 
fornia, 24 P.(2d) 345, 25 P.(2d) 1055, 
144 Or. 655; Lull v. Hansen-Hammond 
Co., 270 P. 402, 126 Or. 450. 


Pa.—Welsch vy. Pittsburgh Terminal 
Coal Corporation, 154 A. 716, 303 Pa. 
405; Blair v. Laughead, 165 A. 58, 108 
Pa.Super. 407. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Downing, (Civ.App.) 218 S.W. 112. 


[a] Im Wisconsin (1) under St. 
(1913) § 2394—4 subs 2 § 2394——5 
Subsecs 1, 2, and § 2394—-8 subsecs 1, 
2, an employee in service when an em- 
ployer automatically becomes subject 
to the Workmen’s Compensation Act 
does not, in the absence of notice, be- 
come subject ‘thereto, until thirty days 


€ 
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ence.22, Where 


Under some 


later. Wiesedeppe v. Zweifel, 160 N. 
W. 1038, 165 Wis. 84. (2) Under St. 
(1915) § 23945 subd 2 § 2394—7 subd 
2, and § 2394—8, subd 2, a minor in 
employ of defendant who had previ- 
ously become subject to the act, was 
held within the Workmen’s Compen- 
sation Act, although the accident oc- 
curred less than thirty days after his 
employment, plaintiff having filed no 
election not to be subject to the act. 
Lutz v. Wilmanns Bros. Co., 164 N.W. 
1002, 166 Wis. 210. 


{b] Presumption not conclusive.— 
Preno vy. Connell Anthracite Min. Co., 
295 F. 667 [rev 284 F. 495]. 


[c] Where commission non-exist- 
ent.— While the law may be in effect 
at the time of the employee’s injury, 
there can be no presumption of an 
election to accept the act prior to the 
existence of a compensation commis- 
sion. Mayberry v. Fruin-Colnon Con- 
econe Co., 37 S.W.(2d) 574, 327 Mo. 


[d] Employment by the day.—A 
statute requiring notice by the em- 
ployee of his refusal to be bound by 
the act should be construed to avoid 
absurd and unjust consequences, and, 
accordingly, employees receiving a 
daily wage are not required to file 
daily with the employer a written no- 
tice that they refuse to be bound by 
the act. Lemley v. Doak Gas Engine 
Co., 180 P. 671, 40 Cal.App. 146. 


[e] Successive elections.—A stat- 
ute requiring an employee, desiring to 
repudiate the act, to file a written 
declaration of such election with the 
secretary of state and his employer, 
and authorizing change of election 
only by filing written declarations 
with such persons does not require 
the filing of a new election on each 
employment. Span v. Jackson Walker 
Coal & Mining Co., 16 S.W.(2d) 190, 
322 Mo. 158. 


[f] Misrepresentation.—An em- 
ployee is not bound by signing a paper 
stating that the act is not applicable, 
where it appears that he was illiterate 
and the impression conveyed to him 
was that the paper was an applica- 
tion for work. Calandra v. Standard 
Bitulitiate Co., 157 A. 567, 9 N.J.Misc. 
1307. 


14. Fostner v. Morawitz, 213 N.Y. 
S. 202, 215 App.Div. 176. 


15. Dietz v. Big Muddy Coal, etc., 
Co., 105 N.E. 289, 2638 Ill. 480; Bate- 
man vy. Carterville, etc., Coal Co., 188 
Ill.App. 357; Favro v. Superior Coal 
Co., 188 Ill.App. 203. 


16. Palmer v. Skelly Oil Co., 263 
P. 440, 129 Okl. 32. 


17. Kington Coal Mining Co. v. 
Danberry, 14 S.W.(2d) 1084, 228 Ky. 
344 [foll Kington Coal Mining Co. v. 
Powell, 16 S.W.(2d) 509, 229 Ky. 75]; 
Bannon v. Watson, 268 S.W. 573, 207 
Ky. 23; McCune v. Wm. B. Pell & 
Bro., 232 S.W. 438, 192 Ky. 22; White's 
Case, 1386 A. 455, 126 Me. 105. See 
also Waldum y. Lake Superior Termi- 


“not excuse the noncompliance with the statute; 
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pends entirely upon his voluntary act; he can either 
accept it or reject it as he pleases,** and, except in 
the case of a minor employée,'® no one has authority 
to do either of these things for him,”° although, in ac- 
cordance with the general rule, his name may be 
signed by another at his direction and in his pres- 


the statute requires an employee 


electing to come within the act to sign the compen- 
sation register, their must be a compliance with such 
requirement,?* and the fact that the employer ac- 
quiesces in the refusal of the employee to sign does 


«24 


nal & Transfer Ry. Co., 170 N.W. 729, 
169 Wis. 1387 (employees of common 
carrier operating a steam railroad as 
a common carrier). ‘zi 


[a] Thus defendant railway incor- 
porated under St. (1915) § 1820, and » 
engaged chiefly in switching cars of 
other companies, was held, in view 
of § 3214, to have been at the time 
plaintiff was injured while engaged in 
switching box cars ‘‘operating a steam 
railroad as a common carrier,’ with- 
in Workmen's Compensation Act (St. 
[1915] § 23894—8 subd 3), denying 
compensation in such case unless both 
employer and employee shall have ac- 
cepted the provisions of the act in 
writing. Waldum v. Lake Superior 
Terminal & Transfer Ry. Co., 170 N. 
W. 729, 169 Wis. 137. 


18. Kouns v. Josselson Bros., 33 S. 
W.(2d) 346, 236 Ky. 379. 


19. See infra § 265. 

20. Kouns vy. Josselson Bros., su- 
pra. 

21. See Signatures § 14. 


22. Cogar Grain, Coal & Feed Co. 
v. Workmen’s Compensation Board, 
242 S.W. 863, 195 Ky. 477; W. J. Fell 
oe v. Elswick, 240 S.W. 373, 194 Ky. 


[a] Thus, in view of the require- 
ment of Workmen’s Compensation Act 
(St. § 4987), that the act be liberally 
construed, and of the manifeSt injus- 
tice which would otherwise result 
from the ignorance of those who sign 
and of those who procure the signa- 
tures of employees electing to accept 
the act, a substantial compliance with 
the requirements of § 4957, for signing 
in person or by mark, is sufficient; 
and an accepting employee’s name 
may be signed for him at his direc- 
tion and in his presence by another, 
the signing by a mark witnessed by 
another as the act provides not be- 
ing an exclusive method by which an 
employee unable to write may sign 
such election. W. J. Fell Co. v. Els- 
wick, 240 S.W. 373, 194 Ky. 641. 


23. Kouns v. Josselson Bros., 33 S. 
W.(2d) 346, 236 Ky. 379; McCune v. 
a Pell & Bro., 232 S.W. 438, 192 

yg. 


24. McCune v. Wm. B. Pell & Bro., 
supra. 
[a] Thus employer, by failure to 


insist on employee signing compensa- 
tion register, on employee’s declina- 
tion to do so for the reason that it 
was unnecessary, inasmuch as he had 
once before signed it at a time when. 
he had been previously employed by 
such. employer, did not agree that the 
signing of the register was unneces- 
sary, but merely acquiesced in the 
employee’s refusal to sign, which ac- 
quiescence did not excuse employee’s 
noncompliance with St. Suppl. (1918) 
§ 4957, requiring employee to sign 
register in order to avail himself of 
the benefits of the act. McCune v. 
Wm. B. Pell & Bro., 232 S.W. 48, 192 
Ky. 22. 
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but the fact that an employee signs his name on a 
page of the register other than that on which the 
agreement was printed, due to mistake of the employ- 
er’s foreman, does not entitle the employer to avoid 
payment.*5 Where an employee resumes work un- 
der a new contract, after termination of previous 
employment, it is necessary for him to sign the reg- 
ister in order to avail himsclf of the terms of the act, 
although he had signed such register under the pre- 
vious employment.? Where the statute requires the 


employee, electing to accept the act, to sign a writ- 


ten notice to that effect,?” a compliance with the stat- 
ute is conelusive and final.2® If there is no com- 
pliance with the statute, this fact is conclusive evi- 
dence that no acceptance was made.?® Where the 
statute excludes executive officers of a corporate em- 
ployer from the coverage of a compensation insur- 
ance contract unless they expressly elect to be 
brought within the act, such officers must make the 
election required by the act in order to be entitled to 
compensation.*® Where the injury, accident, or oth- 
er happening is not cognizable by the act, there can 
be no election to be bound or not bound by the act.?* 
An employer may be estopped by his conduct to de- 
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ny that the employee has accepted the provisions of 
the act.22. The employee’s right to compensation aft- 
er electing to come within the act is not affected by 
the employer’s default.°% 


In Arizona, under the eonstitution,?* the legisla- 
ture is required to make provision for compulsory 
payment of compensation to workmen for personal 
injuries, but it is also provided that it shall be op- 
tional on the part of the employee either to settle for 
such compensation or to sue his employer, as provid- 
ed by the constitution;?° the effect of this is that 
the employee cannot be compelled to elect in advance 
of an injury.2° Further, the election must be made 
by the employee and cannot after his death be made 
by his personal representative.*? “The provision in 
regard to compulsory compensation only requires 
the employer to elect between compensation and oth- 
er remedies, and the mere bringing of a suit at com- 
mon law is not a waiver of his right thereafter to 
make timely claim under the Employers’ Liability 
Law.?8 Under the Workmen’s Compensation Act,°? 


. where a fatally injured employee subject thereto had 
not rejected the compensation, the rights of the em- 


25. Burt v. Clay, 269 S.W. 322, 207 
Ky. 278. 


26. McCune v. Wm. B. Pell & Bro., 
232 S.W. 438, 192 Ky. 22. 


[a] hus employee, on resumption 
of work for employer after having 
previously terminated employment 
and having worked for other employ- 
er in other state for a period of six- 
teen months under a new contract 
and on different terms, was required 
to sign the compensation register, 
under St. Suppl. (1918) § 4957, in or- 
der to avail himself of the benefits of 
the Workmen’s Compensation Act, al- 
though he had signed the register dur- 
ing previous employment, such em- 
ployment not having been ‘“intermit- 
tent” or “temporarily suspended” 
within such statute, making original 
acceptance effective in subsequent eni- 
ployment under the same employer if 
the employment be “intermittent” or 
be “temporarily suspended.’ McCune 
v. Wm. B. Pell & Bro., 232 S.W. 43, 
192 Ky. 22. 


27. See statutory provisions. 


28. McCune v. Wm. B. Pell & Bro., 
232 S.W. 43, 192 Ky. 22. 


29. McCune v. Wm. B. Pell & Breo., 
supra. 
30. Esbinsky v. Betty Court Ga- 


rage, 180 N.E. 754, 259 N.Y. 15 (decid- 
ed under L. [1926] c 258). 


Officers and stockholders of corpo- 
ration as within workmen’s compen- 
sation acts see supra § 238. 


31. Hendrickson y. Continental 
Fibre Co., 136 A. 375, 33 Del. 304. 


32. Sunlight Coal Co. v. Floyd, 26 
S.W.(2d) 530, 233 Ky. 702; Junior Oil 
Sie v. Byrd, 264 S.W. 846, 204 Ky. 

Bs 


{a] hus employer having treat- 
ed case as being under the compen- 
sation law until the employee’s com- 
mon-law action was barred cannot 
change course of conduct to deprive 
employee of all remedy, within Work- 
men’s Compensation Act. Sunlight 
Coal Co. v. Floyd, 26 S.W.(2d) 530, 
233 Ky. 702. 


33. Bayon v. Beckley, 93 A. 139, 89 
Conn. 154. 


[a] Illustration.—Workmen’s Com- 
pensation Act (Acts [1913] ¢ 138) pt 
B § 42, which provides that any em- 
ployer who, after accepting the act, 
shall fail to comply with the require- 
ments of § 30 as to insurance shall 
forfeit all benefits thereunder and 
shall be liable as if he had not ac- 
cepted, deprives the employer of the 
benefits accruing to him from his ac- 
ceptance, which are the preservation 
of the common-law defenses in case 
the employee brings an action against 
him for his negligence, but does not 
deprive.the employee of his benefit 
from such acceptance so as to pre- 
vent a recovery of compensation un- 
der the act in a case where there was 
no common-law liability. Bayon v. 
Beckley, 93 A. 139, 89 Conn. 154. 


Election by employee where em- 
ployer in default see infra § 156. 


34 Art 18 § 8. 


35. Consolidated Arizona Smelting 
Co. v. Ujack, 139 P. 465, 15 Ariz. 382. 


[a] Choice of remedies.—‘‘Under 
the laws of Arizona, an employee who 
is injured in the course of his em- 
ployment has open to him three ave- 
nues of redress, any one of which 
he may pursue according to the facts 
of his case. They are: (1) The com- 
mon-law liability relieved of the fel- 
low-servant defense and in which the 
defenses of contributory negligence 
and assumption of risk are questions 
to be left to the jury. Const., secs. 
4, 5, art. 18. (2) Employers’ liabili- 
ty law, which applies to hazardous 
occupations where the injury or death 
is not caused by his own negligence. 
Const., sec. 7, art. 18. (3) The com- 
pulsory compensation law, applicable 
to especially dangerous occupations, 
by which he may recover compensa- 
tion without fault upon the part of 
the employer. Const., sec. 8, art. 18.” 
Consolidated Arizona Smelting Co. v. 
pack, 139 P. 465, 15 Ariz. 382, 384, 

is 


36. Consolidated Arizona Smelting 
Co. v. Ujack, supra. 


“It is optional with the injured 
employee as to whether he will ac- 
cept the compensation. The em- 
ployee’s right to exercise this option 
being a constitutional right, legisla- 
tion is impotent to deprive him of 


it. If the employee is never injured, 
he can make no claim for ‘such com- 
pensation,’ nor exercise his option. 
After a cause of action has accrued 
to the employee, he may choose to 
accept the compensation allowed un- 
der this act, and the legislature is 
competent to prescribe the steps he 
shall take in its enforcement, but it 
cannot require him to elect, in ad- 
vance of any injury, or the accrual 
of any right, which temedy he will 
pursue for redress. Therefore, any 
expressions in the workmen’s com- 
pulsory compensation act that seem- 
ingly require that the employee shall 
elect, in advance of injury, his remedy 
for redress should be read and con- 
strued in view of the constitutional 
provision permitting him to exercise 
his option, after the injury, either to 
claim compensation or sue for dam- 
ages. While section 14 of the work- 
men’s compulsory compensation act, 
supra, and the first proviso thereof, 
when taken alone,“would seem to re- 
quire the employee to elect his rem- 
edy for redress of injury in advance, 
or rather attempts to fix his status 
as under that act, in the absence of a 
disafirmance of its provisions by 
written contract or by written notice 
before the accident, that construc- 
tion, being repugnant to the constitu- 
tional provision permitting the exer- 
cise of his option after the injury, 
should not be adopted, if it can be 
given a meaning that will harmonize 
with the constitutional provision.” 
Consolidated Arizona Smelting Co. v. 
Ujack, supra. 


$7. Behringer v. Inspiration Cons. 
ges Co., 149 P. 1065, 17 Ariz. 232, 


“The legislature is limited by this 
constitutional mandate to providing 
for payment of compensation to the 
workman in case he should elect to 
accept it. The theory upon which 
the compensation law is made opera- 
tive is one of contract and consent, 
at least so far as the employee is 
concerned, and this means a personal 
consent.” Behringer y. Inspiration 
Cons. Copper Co., supra, 


38. Twohy Bros. Co. v. Rogers, 293 
F. 566. 


39 L. (1925) c¢ 83 §§ 48, 60-62. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 264-266] 


ployee and his dependents were irrevocably fixed by 
the aet, where the employer had provided insurance, 
required thereby.*° 


[§ 265] 2. Minor Employee.*1 Where a minor 
has not attained the age at which he may lawfully 
be employed, he cannot assent to be bound by the 
act;#? nor ean anyone do it for him.4? Where, how- 
ever, a minor is lawfully employed, the notice that 
the act is not intended to apply must in some jurisdic- 
tions be given by the minor,** while in other juris- 
dictions the right of election either to come within 
the act or to reject it must be exercised by the mi- 
nor’s parent or guardian,*® unless such minor is 
emancipated by marriage.**® Where the parent or 
guardian did not know of the employment of the mi- 
nor before the injury‘? or had no opportunity to 
make an election,*® the presumption of election to 
work under the act does not apply. If the parent or 
guardian fails properly to perform the duty requir- 
ed of-him, the minor may apply to the court for re- 
dress.t® It has been held that the bringing of an 
action by the parent is, in itself, an election that the 
act should not apply.°° Parents not protesting when 
informed of a minor son’s employment, and approv- 
ing the employer’s expenditures for medical aid, ete., 
and payment of compensation, after his injury, elect- 
ed that the employment contract be governed by the 
Workmen’s Compensation Act.54 


[§ 266] C. Time of Election. Where the statute 
definitely fixes the time when notice of election not 
to accept the law must be filed, a compliance with 
the law is essential,®? and the fact that the employer 
has filed and posted notices not to operate under the 


40. Corral v. Ocean Accident & 
Guarantee Corporation, (Ariz.) 23 P. 
(2d) 934. 
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Co., 122 So. 141, 10 La.App. 719. 
52. Reynolds vy. Chicago City Ry. 
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act, but not within the prescribed time, does not es- 
top him to. deny that he has effectually rejected the 
act.®3 It is not necessary that the agreement or elec- 
tion, whether express or implied, that the statute 
shall apply be in existence any particular time be- 
fore the injury,®* it being sufficient if such agree- 
ment or election be before the injury;°° but the elec- 
tion of the employer®* or employee®? to come within 
the act, or the election of the employee not to be 
bound by the act®’ must be made prior to the in- 
jury. If no election is made before the injury, even 
though the statutory period for rejecting the act 
has not expired, the injury is within the act.°®° How- 
ever, the failure of the employee to accept the act 
prior to his injury may be waived by the employer,®° 
and, under a statute providing that, if the employee 
is a minor, under eighteen years of age, no limita- 
tion of time shall run against him so long as such 
minor has no curator or tutor, the father of such in- 
jured minor may elect, even after the injury, to ter- 
minate the provisions of the act with reference to 
the injury.°! Under some of the acts an employee is 
required to make his election to reject the act at the 
time he enters the employment.*? If the statute re- 
quires the employer immediately to notify the board 
that he has become a subscriber under the act, the 
failure to give immediate notice does not make the 
employer a nonsubseriber,®? and such failure to make 
report, being for the benefit of the state, cannot be 
complained of by the employee.°* An acceptance 
filed after the passage of a compensation act, but be- 
fore its taking effect, has been held valid.6® The du- 
ty of the employee to elect under the common provi- 
sions of the act does not arise until he has notice of 


ployee’s failure to give notice of re- 
fusal to be bound by the act as pro- 
vided in § 7 was not acceptance there- 


41. Time for election where minor 
Abe Ave curator or tutor see infra § 


42. Widdoes v. Laub, 129 A. 344, 
33 Del. 4. 


43. Widdoes v. Laub, supra. 


44. Wells v. Radville, 153 A. 154, 
112 Conn. 459; Chicago, R. I. & P. Ry. 


Co. v. Fuller, 186 P. 127, 106 Kan. 
608. 
45. Standard Oil Co. of Louisiana 


v. Parham, 279 F. 945 laff 275 F. 1007, 
and cert den 43 S.Ct. 94, 260 U.S. 733, 
67 L.Ed. 487]; Roy v. Mutual Rice 
Co. of Louisiana, 149 So. 508, 177 La. 
883 [mod (App.) 143 So. 668]; Young 
v. Sterling Leather Works, 102 A. 395, 
91 N.J.Law 289; Brost v. Whitall 
Tatum Co., 99 A. 315, 89 N.J.Law 531, 
LROACTOL TLS 71. 


46. Roy v. Mutual Rice Co. of Lou- 
isiana, 149 So. 508, 177 La. 883 [mod 
(App.) 143 So. 668]. 


47. Standard Oil Co. of Louisiana 
v. Parham, 279 F. 945 [aff 275 F. 1007, 
and cert den 43 S.Ct. 94, 260 U.S. 733, 
67 L.Ed. 487]. 


48. Standard Oil Co. of Louisiana 
v. Parham, supra. 


49. Young v. Sterling leather 
Works, 102 A. 395, 91 N.J.Law 289. 


50. Preno v. Connell Anthracite 
Mining Co., 295 F. 667 [rev 284 F. 
495]; Standard Oil Co. of Louisiana 
v. Parham, 279 F. 945 [aff 275 F. 1007, 
and cert den 43 S.Ct. 94, 260 U.S. 733, 
67 L.Ed. 487). 


51, Ross v/ Cochran & Franklin 


€o., 122 N.E. 371, 287 Ill. 124 Laff 210 
fll.App. 379]; Great Northern Ry. Co. 
v. King, 161 N.W. 371, 165 Wis. 159. 


53. Reynolds v. Chicago City Ry. 
Co., 122 N.B. 371, 287 Ill. 124 [aff 210 
IlL.App. 379}. 


54. Philps v. Guy Drilling Co., 79 
So. 549, 142 La. 951 [overr Woodruff 
v. Producers’ Oil Co., 76 So. 803, 142 
La. 368]. 


55. Philps v. Guy Drilling Co., 79 
So. 549, 143 La. 951 [overr Woodruff 
v. Producers’ Oil Co., 76 So. 808, 142 
La. 368]. 


56. Bendykson v. Lyons Evangelis- 
tic Committee, 161 N.W. 945, 195 
Mich. 490; Shevchenko v. Detroit 
oe R. Co., 155 N.W. 423, 189 Mich. 


57. Kouns v. Josselson Bros., 33 S. 
W.(2d) 346, 236 Ky. 379. 


58. The Linseed King, 48 F.(2d) 
311 [aff 52 F.(2d) 129 (cert gr 52 S. 
Ct. 126, 284 U.S. 610, 76 L.Ed. 522 [rev 
eee 450, 285 U.S. 502, 76 L.Ed. 


59. Philps v. Guy Drilling Co., 79 
So. 549, 143 La. 951 [overr Woodruff 
v. Producers’ QOil Co., 76 So. 808, 142 
La. 368]; Berry v. Lawton, (La.App.) 
147 So. 703; Ross v. Cochran & Frank- 
lin Co., 122 So. 141, 10 La.App. 719. 
But see Lemley v. Doak Gas Engine 
Co., 180 P. 671, 40 Cal.App. 146 (where 
deceased employee was hired at a 
daily wage before employer became 
subject to the compensation provi- 
sions of the Roseberry Act, but the 
employer became subject to it seven- 
teen days before the accident, the em- 


of on his part). 


GO. Sunlight Coal Co. v. Lloyd, 26 
S.W.(2d) 530, 233 Ky. 702; Junior Oil 
Co. v. Byrd, 264 S.W. 846, 204 Ky. 375. 


61. Parham y. Standard Oil Co. of 
Louisiana, 275 F. 1007 [aff 279 F. 945, 
and cert den 43 S.Ct. 94, 260 U.S. 733, 
67 L.Ed. 487]. 


Election by minor employee gen- 
erally see supra § 265. 


62. Elliott v. Standard Oil Co. of 


California, 18 F.(2d) 292; Young v. 
Duncan, 106 N.E. 1, 218 Mass. 346. 


63. Scott v. Thompson & Ford 
Puober Co., (Tex.Civ.App.) 291 S.W. 


64. Scott v. Thompson & Ford 
Lumber Co., supra. 


65. Coakley v. Mason Mfg. Co., 90 


FA. 1073, 37 R.I. 46, 48. 


_ “While the act was not in effect, 
in the strict sense of the word, it had 
a potential existence prior to October 
ist. It had been passed by both hous- 
es of the General Assembly and had 
received the approval of the govern- 
or. Nothing further was required to 
bring it into effective existence ex- 
cept the lapse of time. The accept- 
ance in the present case was filed on 
September 26, 1912. It remained with 
the commissioner of industrial statis- 
tics without any effort on the part of 
the defendant to withdraw it and we 
think that it must be presumed to 
have been filed by the defendant with 
the intention that it should take ef- 
fect when the act went into effect on 
October 1, 1912.” Coakley v. Mason 
Mfg. Co., supra. 
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his employer’s election,®® after which he is entitled 
to the period prescribed by statute in. which to 
elect,®* although under certain of the acts the duties 
of the employer and of the employee are independent 
of each other, and either will be presumed to have ac- 
cepted the act unless he gives notice to the contra- 
ry.°8 


[§ 267] D. Effect of Election.*® When the stat- 
ute does not provide how or when an employer reject- 
ing the act may again come under it, a notice of re- 
jection is binding until withdrawn;?° and, unless 
the statute makes a contrary provision, an accept- 
ance of the act, either by the employer or employee, 
once made is good until the proper notice of intention 
no longer to be bound is given.” After an employ- 
er agrees to be governed by the act, he cannot con- 
sistently claim that he did not elect. to operate there- 
under,’? and he will not be allowed to question its 
validity,7* and, by filing his election, he subjects 
himself to any amendment that may be made to the 
act,’* and this is so by express provision of the stat- 
ute in some jurisdictions.7® 
ployer is not to be extended beyond 
al course of the specified business, 
cident, or appurtenant thereto.7¢% 


what, in the wsu- 
is necessary, in- 
But as the lan- 


The assent of the em-_ 
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guage of the assent to come within the act is that 
of the employer, if ambiguous, it must be construed 
most strongly against him,’? and, where the employ- 
er accepts the act generally, neither including nor 
excluding expressly any particular work, any em- 
ployee is entitled to compensation,’® although, at 
the time of the injury, he was not engaged in the reg- 
ular business conducted by the employer.7® So, 
where the acts of the employer indicate that his ac- 
ceptance of the act should apply to all his business, 
hazardous or otherwise, he is liable under his accept- 
ance as to all departments of his business.8° The 
fact that the commission, preparing the acceptance 
blank, provided for a statement of the number of em- 
ployees and their place and character of work does 
not affect the extent of the actual _acceptance.*! In 
examining into the scope of the employer’s assent to 
come within the act, the assenting instrument and 
accompanying policy are to be read.82 Where the 
statute provides that the original acceptance by the 
employee shall continue effective in subsequent em- 
ployment under the same employer, where an em- 
ployee quits work and returns within a reasonable 
time, his original acceptance of the act continues pro- 
vided it has never been withdrawn.8* The signing 
by an employee of the notice of election prescribed 


66. Daniels v. Charles Boldt Co., 


Tll.App. 602. 
88 S.E. 613, 78 W.Va. 124. 71. Maryland Casualty Co. v. 
67. Green v. Appleton Woolen] Wells, 134° S.E. 788, 35 Ga.App. 759; 
Mills, 155 N.W. 958, 162 Wis. 145. Bateman vy. Carterville, etc., Coal Co., 
i 3 188 IllApp. 3857; Lester v. Auto 
[a] Wustration.—Where _ Work- | Haulaway Co., 244 N.W. 213, 260 Mich. 


men’s Compensation Act (L. [1911] ¢ 
50) § 1 (St. [1915] § 23948 subd 2) 
allowed employees thirty days in 
which to elect whether they would 
come under its provisions, and plain- 
tiff was injured on the day following 
defendant’s election to come under 
the act, it could not apply to him, his 
contract of employment having been 
made before the employer came under 
the act, and the thirty days within 
which he might elect not yet having 
expired. Green vy. Appleton Woolen 
Mills, 155 N.W. 958, 162 Wis. 145, 


68. Young v. Duncan, 106 N.E. 1, 
218 Mass. 346; Mahowald v. Thomp- 
son-Starrett Co., 158 N.W. 913, 159 
N.W. 565, 1384 Minn. 113; Sexton v. 
Newark Dist. Tel. Co., 86 A. 451, 84 
N.J.Law 85 [aff 91 A. 1070, 86 N.J. 
Law 701]. 


[a] Ellustration.—The failure of 
an employee to give notice to his em- 
ployer at the time of his contract of 
hire that he claims his common-law 
right of action, as required by Work- 
men’s Compensation Act (St. [1911] 
c 751) pt 1 § 5, renders the act opera- 
tive, regardless of whether the em- 
ployer gave notice that he was a sub- 
scriber under the act, as required by 
the amendment (St. [1912] ¢ 571 § 16) 
to pt 4 § 21. Young v. Duncan, 106 
N.E. 1, 218 Mass. 346, 350 (where the 
court said: “If an employee desires 
to avoid the act and preserve his com- 
mon-law rights, he must give notice 
to that effect in the absence of fraud 
when he enters the employment rath- 
er than when he is notified of insur- 
ance by the employer, or he is held to 
have availed himself of the act’’). 


69. Effect of election on other 
causes of action and defenses see in- 
fra XXVI. 


70. Bateman vy. Carterville, etc., 
Coal Co., 188 Ill.App. 357. See Syn- 
kus v. Big Muddy Coal, etc., Co., 190 


16; Adams v. McKay, 202 N.W. 962, 
229 Mich. 670. 


[a] Thus (1) employers, agreeing 
to be governed by the law relating to 
employment of a minor, could not 
thereafter claim that there was no 
election to operate thereunder (Pub. 
Acts pf'927] No. 2162). Cooley v. 
Boice Bros., 222 N.W. 768, 245 Mich. 
8250 C2) Where a partnership became 
subject to the Workmen’s Compensa- 
tion Act, under Comp. L. Suppl. (1922) 
§ 5428, and subsequently one partner 
took over the business of the firm and 
filed a certificate under Comp. I. 
(1915) § 6349, but at the time the 
partnership did not withdraw its ac- 
ceptance of the act, the firm was not 
relieved of its liability as employer 
thereunder, and was liable for inju- 
ries to an employee subsequently oc- 
curring in the course of employment. 
Adams v. McKay, 202 N.W. 962, 229 
Mich. 670. 


72. Cooley v. Boice Bros., 222 N. 
W. 768, 245 Mich. 325. 


73. Cooley v. Boice Bros., supra. 


74. Hopkins vy. Matchless Metal 
Polish Co., 121 A. 828, 99 Conn. 457; 
Cooley v. Boice Bros., 222 N.W. 768, 
245 Mich. 325 [dist Brenner vy. Herub- 
er, 176 N.W. 228, 170 Wis. 565]. 


75. See statutory provisions. 


76. Kelly v. Nussbaum, 291 S.w. 
754, 218 Ky. 330; Paradis’ Case, 142 
A. 863, 127 Me. 252; Hutchinson v. 
Bangor Ry. & Electric Co., 122 A. 626, 
123 Me. 250; Shafer v. Parke, Davis 
& Co., 159 N-W. 304, 192 Mich. 577; 
Employers’ Indemnity Corp. v. Felter, 
(Tex.Civ.App.) 264 S.W. 137 [rev on 
other grounds (Commn.App.) 277 S. 
W. 376]; U. S. Fidelity & Guaranty 
Co. v. Bullard Gin & Mill Co., (Tex, 
Civ.App.) 245 S.W. 720. 


[a] Thus a company, manufactur- 


ing drugs, which maintained a farm 
for the preparation of serums and ac- 
cepted the Workmen’s Compensation 
Act by a statement in general terms, 
posting notices in its laboratory, of- 
fices, and place of business in the city 
of Detroit, was held not to have 
brought itself, or intended to bring 
itself, within the act as to its farm 
laborers. Shafer v. Parke, Davis & 
Co., 159 N.W. 304, 192 Mich. 577. 


77. White’s Case, 128 A. 739, 124 
Me. 343. 


[a] Thus an employer’s assent, 
under Pub. Acts (1919) ¢ 238 § 3, de- 
scribing business to come under law 
as “long lumber,” and its location as 
“mill, located in E and elsewhere,” 
was held to cover cutting and hauling 
of logs, as incidental to the mill busi- 
hess, in view of policy, and Rev. St. 
c 78 § 1 ¢ 129 § 14> since, while in its 
precise and restricted sense the word 
‘lumber’ means manufactured lum- 
ber, in its broadest sense it means 
both manufactured and unmanufac- 
tured product; and cutting and haul- 
ing logs in the woods is “lumbering” 


and constitutes a “business.” White’s 
Case, 128 A. 739, 124 Me. 343.- 
78. American Life Ins. Co. 


Ve 
Balmer, 214 N.W. 208, 238 Mich. 580. 


79. Vanderwill v. Evening News 
Ass’n, 194 N.W. 565, 223 Mich. 485. 


80. Ready & Callaghan Coal Co. v. 
Industrial Commission, 137 N.B. 422, 
306 Ill. 112: 


81. American Life Ins. (Co. 
Balmer, 214 N.W. 208, 238 Mich. 58 


82. Gagnon’s Case, 130 A. 355, 125 
Me. 16. 


83. Sizemore v. Beattyville Co., 
243 S.W. 1010, 195 Ky. 776. 


[a] For example, where employee 
was injured during employment and 
took odd jobs several weeks and then 
returned to employment and was kill- 
ed on day he returned, compensation 
could be allowed though he did not 
sign register again. Pet Milk Co. v. 
Workmen’s. Compensation Board, 10 
S.W.(2d) 455, 226 Ky. 16. 


Vv. 
0. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ia 


§§ 267-270] 


by the act is not a mere offer to accept a remedy, but 
is an actnal acceptance constituting a contract bind- 
ing on the employee as well as on the employer elect- 
ing under the act, until withdrawn in the mode pre- 
seribed.®4 


[§ 268] E. Withdrawal or Termination of Accept- 
ance. Kmployers may withdraw from the operation 
of the act by filing notice within the time specified 
by the act,S® but there should be no substantial am- 
biguity in such notice.*® <A notice of nonacceptance 
of the act filed too late cannot operate as a withdraw- 
al under the act.§* After an injury has been receiv- 
ed, it is beyond the power of an employee, if alive, or 
his administrator, if dead, to withdraw the election 
theretofore made.§§ After the employer has with- 
drawn from the act the employee is not entitled to 
compensation for disability resulting from an occu- 
pational disease, even though such disease was con- 
tracted before such withdrawal.®® 


Lapse of insurance. Where an employer is insur- 
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ed when an employment contract is entered into, 
which fact the employee is under the statute con- 
clusively presumed to have known, he must give no- 
tice of lapse of the policy or be bound to compensate 
the deceased employee’s beneficiary as if the policy 
were still in effect.°° 


[§ 269] F. Substituted Schemes. Under the Eng- 
lish act the employer may, by contract with the 
workman,®! substitute for the provisions of the com- 
pensation act another scheme of compensation or in- 
surance in case it provides compensation not less 
favorable than that afforded by the act;°? and, in 
case the workman contributes to the scheme, provides 
additional benefits equivalent to such contributions, 
and further, that it has been approved by the pre- 
seribed authorities,®? and has been accepted by a 
majority vote of the workmen to whom it is applica- 
ble.24 In case of such substitution the employer 
is liable only in accordance with the scheme.®°® Simi- 
lar provisions are or have been contained in several 
of the acts in the United States.°® 


XI. PERSONS ENTITLED ON DEATH OF EMPLOYEE; RIGHTS OF DEPENDENTS, 
OTHER BENEFICIARIES, OR REPRESENTATIVES 


[By S. Boyp Daruine] 


[§ 270] A. Death Benefits?’—1. Persons Entitled 
and Their Rights Generally. On the death of the em- 
ployee as the result of a compensable injury,®® only 
those persons are entitled to compensation who are 
within the terms of the compensation law and they 


84 Taylors Adm’r y. Bates & 
Rogers Const. Co., 244 S.W. 693, 196 
Ky. 206. 


85. Victor Chemical Works v. In- 
dustrial Board of Illinois, 113 N.E. 
173, 274 Ill. 11, Ann.Cas.1918B 627. 


[a] Necessity for notice.—Where, 
at time one partner succeeded firm, 
firm did not withdraw its acceptance 
of Compensation Act, it was liable 
with insurer for injuries to employee 
in course of employment, and award 
thereon should run against partners 
and not against individual successor. 


Comrs., 
788. 
[b] 


worth, Ltd., 
W.C.&I. 159. 


93. Horn v. 


scheme contemplated was confined to 
one entered into between a definite 
employer and his workmen. 
Owen, 9. W.C.C. ‘35. 
certification. God Vv 

[LOWS | PRARC? 638, 6 'B.W.C.C. 


Particular schemes construed. 
—Allen vy. Great Eastern Railway, 
(1914] 2 K.B. 243; 
West Yorkshire Collieries of Charles- 
87 DL.J.K.B. 885, 


take subject to its conditions.°® Rights are based on 
the terms of the compensation statute! without re- 
gard to the statutes as to inheritance? except to the 
extent that the compensation act provides that a 
statute as to descent and distribution must be looked 


tuted scheme of compensation, must 
be construed in the sense in which it 
is employed in the Workmen’s Com- 
pensation Act, and includes an in- 
dustrial disease which would be in- 
cluded by such act. Leaf v. Furze, 
[1914] 3 K.B. 1068. 


[b] Conclusiveness of award.— 
Where the scheme gives no right of 
appeal, the determination by a man- 
aging committee that a claim should 
be rejected is conclusive. Allen v. 
Great Eastern R. Co., [1914] 2 K.B. 
2435 \G,.Buw,.C:Cs (986. 


Rees v. 
ARH Form of re- 
Lords 


In re Beard and 
[1918] 


[1911] 


Adams v. McKay, 202 N.W. 962, 229 
Mich. 670. 


86. John Hancock Mut. Life Ins. 
Co. v. Lieb, 165 A. 720, 11 N.J.Misc. 
2 

87. Great Northern. Ry. Co. v. 
King, 161 N.W. 371, 165 Wis. 159. 


88. Taylor’s Adm’r v. Bates & 
Rogers Const. Co., 244 S.W. 693, 196 
Ky. 206. 

89. Montello Granite Co. v. Schultz, 
222 N.W. 315, 197 Wis. 428. 


90. Anderson-Berney Realty Co. v. 
Soria, (Tex.Civ.App.) 41 S.W.(2d) 279. 


91. Horn v. Lerds Comrs., [1911] 
1 K.B. 24, 4 B.W.C.C. 1; Berry v. Can- 
teen, ete., Co-op. Soc., 3 B.W.C.C. 449 
(holding that contract need not be in 
writing). 


[a] Renewal scheme must be 
agreed to by workman. Wilson vy. 
Ocean Coal Co., 7 W.C.C. 34, 21 T.L.R. 
621. 


92. Allen v. Great Eastern Rail- 
way, [1914] 2 K.B. 243; Morter v. 
Great Eastern R. Co., 2 B.W.C.C. 480 
(where scheme was held not binding 
on infant because not_ beneficial); 
Gagnon v. Rex, 41 Dom.L.R. 493, 17 
Can: Ex.Ch. 301. 


[a] Under ‘act of 1897 (1) the 


© 


Lords Comrs., 
TIC B.. 24, 4+ BWC. Cy 1: 


[a] Scheme under act of 1897 
must be recertified under the act of 
1906. Moss v. Great Eastern R. Co., 
[1909J) 2 °K. Bi2743 2) BWC: Gy 1168's 
Beha min v. Hawthorne, 1 B.W.C.C. 
49 


94. Horn y. Lords Comrs., [1911] 
te KB) 524594, BoWw.C:.C: 1% 


[a] Recertified scheme.—A ballot 
of the workman is not necessary prior 
to a recertification, under the act of 
1906, of a scheme in fdrce under the 
act of 1897. Goodwin v. Lords 
Gomrss WiloLsiy A. Ci. 638. .6...3..C.C: 
788 [appeal dism [1912] 2 K.B. 26, 5 
B.W.C.C. 229). 


95. Allen v. Great Eastern Rail- 
way, [1914] 2 K.B. 2438; Horn v. 
Lords Comrs., [1911] 1 K.B. 24, 4 B. 
W.C.C. 1; Taylor v. Hamstead Col- 
liery Co., [1904] 1 K.B. 888, 6 W.C.C. 
34; Dowling v. Great Eastern Rail- 
way, 88 L.J.K.B. 380, [1919] W.C.& 
I. 75; Berry v. Canteen, etc., Co-op. 
Soc., 3 B.W.C.C. 449; Howarth v. 
Knowles, 5 W.C.C. 57, 19 T.L.R. 658. 
See Howarth v. Knowles, [1913] 3 K. 
B. 675, 6 B.W.C.C. 596 (where effect 
of expiration of scheme certified un- 
der the act of 1897 is considered). 


tad Industrial diseases.—The term 
“accident,” as employed in a substi- 


96. See statutory provisions. 


97. Payment into state fund in 
case of absence of persons entitled to 
compensation see infra § 636. 


98. Martin v. White Pine Lumber 
Co., 284 P. 115, 34 N.M. 483; Sienko 
v. Bopp & Morgenstern, 161 N.E. 324, 
248 N.Y. 40; Messnick v. Kahn Bros., 
256 N.Y.S. 281, 235 App.Div. 114; Cas- 
ady v. State Industrial Accident Com- 
mission, 242 P. 598, 116 Or. 656; Tex- 
as Indemnity Ins. Co. v. Dill, (Tex. 
Civ.App.) 42 S.W.(2d) 1059 [aft 
(Commn.App.) 63 S.W.(2d) 1016]. 


[a] Beneficiaries and dependents 
are entitled to compensation under 
the workmen’s compensation acts 
only in case the injury of the work- 
man results in death. Casady v. State 
Industrial Accident Commission, 242 
P. 598, 116 Or. 656. 


Compensable injuries see 
325 et seq. 


99. Glaze v. Hart, 36 S.W.(2d) 684, 
685, 225 Mo.App. 1205; Industrial 
Commission of Ohio v. Komrath, 160 
N.E. 470, 118 Ohio St. 1. 


1. See cases infra notes 2, 3. 
2. Atkinson v. Atkinson, (Ga.App.) 
170 S.E. 527; McCormick v. Central 


ee & Coke Co., 232 P. 1071, 117 Kan. 


infra § 
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to for a rule by which to apportion the compensa- 
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tion;* or to the compensation acts of other jurisdic- 


tions and decisions thereunder, where the terms are 
not the same,* such statutes being properly consider- 
ed, however, where there is no substantial differ- 
ence.® In the absence of any statutory limitation to 
dependents of the right to compensation, benefici- 
aries named in the statute may take though not de- 
pendent on the employee for their support,® proof of 
dependency being necessary only where, and to the 
Persons expressly 
excluded by the applicable statute do not take.* 
The right to compensation rests on the obligation of 
the employer imposed by statute to pay the benefi- 
ciaries named therein, and implied in the contract 
of employment,°® and exists independently of rights cr 
benefits in favor of the injured employee,!° but such 
right is subject to the conditions,!! and limitations?? 
The right may be waived 
by the person entitled thereto in favor of another 


extent, required by the statute.? 


contained in the statute. 


3. Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Tex.Commn.App.) 231 S. 
W. 756, 757. 


“The courts are not concerned with 
the wisdom of the plan. No other is 
provided by the act, and no modifica- 
tion of the full operation of the stat- 
utes as rules of apportionment is 
warranted by the provisions of the 
act, other than the modification inci- 
dent to the designation of.classes of 
beneficiaries not identical with the 
classes of heirs designated in the 
statutes.” Texas Employers’ Ins. 
Ass’n y. Boudreaux, supra. 


4 In re Employers’ Liability As- 
sur. Corporation, 102 N.E. 697, 
Mass. 497, L.R.A.1916A 306; 
v. Beltrami County Dist. Ct., 
Minn. 27, 154 N.W. 509; Havey v. 
Erie R. Co., 96 A. 995, 88 N.J.Law 
684 [rev 95 A, 124, 87 N.J.Law 444]. 


5. Gove v. Royal Indemnity Co., 
111 N.E. 702, 223 Mass. 187. 


6. See infra § 309. 
7 See infra §§ 271-308. 


Rules of commission see infra § 
669. 


8 Segnit v. Westchester County 
Park Commission, 251 N.Y.S. 334, 233 
App.Div. 232. 


[a] Civil service employees who 
are part of the retirement system and 
receiving benefits therefrom are not 
entitled to compensation under the 
workmen’s compensation act, by ex- 
press declaration of the act; and 
widows and children receiving bene- 
fits are also barred. Segnit v. West- 
chester County Park Commission, 251 
N.Y.S. 334, 233 App.Div. 2382. 


[b] Effect of provision excluding 
employee.—A provision that no em- 
ployee of a municipality receiving 
more than one thousand two hundred 
dollars per year shall be compensat- 
ed, applies only to employees injured, 
and not to cases of death where de- 
pendents are affected. Jersey City 
v. Borst, 101 A. 1033. 90 N.J.Law 454. 


9. Nordmark v. Indian Queen Ho- 
tel Co., 159 A. 200, 104 Pa.Super. 139. 


10. Solomone vy. Degnon Contract- 
ing Co., 184 N.Y.S. 735, 194 App.Div. 
50; Texas Employers’ Ins. Ass’n vy. 
Morgan, (Tex.Commn.App.) 295 S.W. 
588 [aff (Civ.App.) 289 S.W. 75]; 
Maryland Casualty Co. v. Stevens, 
(Tex.Civ.App.) 55 S.W.(2d) 149; Tex- 
as Employers’ Ins. Ass’n v. Morgan, 
(Tex.Civ.App.) 289 S.W. 75 [aff 


(Commn.App.) 295 S.W. 588]; Aitna 
Life Ins. Co. v. Otis Elevator Co., 
(Tex.Civ.App.) 204 S.W. 376 [error 
refused]; Mantonw..Cantwell, [1920] 
A.C. 781; Harper v. Dick, Kerr & Co., 
TGUC nO UN LeU. Bt. Ghomo sted OO SONNE Ne 
Cory, 4 B.W.C.C. 284; Howell v. Brad- 
ford, 4 B.W.C.C. 203; O’Keefe v. Lov- 
att, 4 SW.C-. Cl l09;, 1332. Le Re io. 


11. Industrial Commission of Ohio 
v. Puttman, 183 N.E. 788, 126 OhioSt. 
8; Vaughan v. Southwestern Surety 
Ins. Co., 206 S.W., 920,°109 Tex. 298 
{rev (Civ.App.) 195 S.W. 261]. 


[a] Distribution according to law 
of descent.—Under the workmen’s 
compensation act declaring that com- 
pensation shall be paid to legal bene- 
ficiaries to be distributed according to 
the law of descent, the beneficiaries 
as well as the apportionment must be 
determined by that law, and not by 
an article governing recovery of dam- 
ages for wrongful death. Vaughan 
vy. Southwestern Surety Ins. Co., 206 
S.W. 920, 109 Tex. 298 [rev (Civ.App.) 
195 S.W. 261]. 


[b] Funeral expenses.—A. sister 
of deceased, not a dependent, who paid 
the deceased workman’s funeral ex- 
penses was a mere volunteer and 
could not recover the amount expend- 
ed from the industrial commission 
where a rule of the commission, au- 
thorized by statute to make it, pro- 
vided that application for payment 
of funeral expenses shall be filed by 
the employer, physician, or undertak- 
er, where there are no dependents, 
thereby permitting dependents also to 
apply. Industrial Commission of 
Ohio v. Puttman, 183 N.E. 788, 126 
Ohio St. 8. 


12. Industrial Commission vy. So- 
dec, 172) NB). 9292535) ‘Ohio “App, 177; 
Meyers v. Moxham Coal Co., 141 A. 
643, 293 Pa. 7. 


[a] Disability terminating in 
death.—(1) Under a statute providing 
that ‘In cases in which compensation 
or disability on account of the injury 
has been continuous to the time of 
the death of the injured person, and 
the death is the result of such orig- 
inal injury, compensation shall be 
paid. for such death as though the 
same had occurred within the two 
years hereinbefore provided, deduct- 
ing from the final award the total 
amount theretofore paid,” the widow 
of an injured employee whose disa- 
bility continued from the last pay- 
ment of compensation to death over 
two years after injury was entitled 


[§§ 270-271 


beneficiary under the act.18 


[§ 271] 2. Dependents—a. In General. Under 
some compensation statutes an award to dependents 
only is allowed!* and the award is made as the stat- 
ute may provide either to all the dependents!® or to 
dependents in particular relationships to the em- 
ployee?® or within certain limitations as to total and 
partial dependency ;17 
shown as required by the statute,1® and it is not the 
purpose of a law that makes provision for depend- 
ents to enrich persons who were strangers to de- 
ceased and who were not directly affected, thereby,*® 
or to create an insurance fund which would form a 
part of deceased’s estate.?° 
that persons occupying a particular relation to the 
employee shall be conclusively presumed dependent 
or totally dependent?+ and that in all other cases 
claimants must establish a dependency in fact,?? and 
one may establish a dependency in fact on the deceas- 


but dependency must be 


Most statutes provide 


to compensation. Industrial Commis- 
sion v. Sodec, 172 N.E. 292, 35 Ohio 
App. 177. (2) Widdéw is entitled to 
compensation as dependent, beginning 
with date of husband’s death. Greene 
v. City of Ann Arbor, 224 N.W. 394, 
246 Mich. 185. 


13. Texas Employers’ Ins. Assn. v. 
sioan (Tex.Civ.App.) 36 S.W.(2d) 


Transfer or assignment of rights 
see infra § 673. 


Waiver see infra § 674 et seq. 


14. U. S. Fidelity & Guaranty Co. 
v. Hairston, 139 S.E. 685, 37 Ga.App. 
234; Erickson vy. merican Well 
Works, 196 Ill.App. 346; Smith v. 
City of Bluffton, 141 N.E. 532, 80 Ind. 
App. 574; Brazewell v. Emmott and 
Wallshaw, Ltd., 140 L.T.Rep.N.S. 603, 
[1929] W.C.&I. 148. 


15. Ex parte Woodward Iron Co., 
99 So. 649, 211 Ala. 111. 


16. See infra § 275. 
17. See infra § 273. 
18 Lavin v. Wells Bros. Co., 204 


Ill.App. 303. 


wost claimant must show in gen- 
eral: 


Children see infra § 299. 
Parents see infra § 305. 
Widows and widowers see infra § 282. 


19. Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248. 


20. See infra § 322. 
21. See infra § 277. 


22. U.S.—In re Branch, Op. Sol. 
Dept. Labor 576; In re Rock, Op. Sol. 
Dept. Labor 573. 


Cal. Garcia v. State Industrial 
Ace, ‘Conrmn., (11 P, 17445 “171s Cates 7. 


Conn.—Hotel Bond Co.’s App., 93 
A. 245, 89 Conn. 143. 


Mass.—Petrozino v. American Mut. 
Liability Co., 107 N.E. 370, 219 Mass. 
498; In re Herrick, 104 N.E. 432, 217 
Mass. 111. 


Mich.—Roberts v.;Whaley, 158 N.W. 
209, 192 Mich. 133,°L.R.A.1918A 189; 
Miller v. Riverside Storage, etc., Co., 
155 N.W. 462, 189 Mich. 360. 


N.J.—Conners vy. Public Service 
Electric Co., 97 A. 792, 89 N.J.Law 99; 
Havey v. Erie R. Co., 96 A. 995, 88 N. 
J.Law 684 [rev 95 A. 124, 87 N.J.Law 
444]; Miller v. Public Service R. Co., 


For later cases, developments and changes in the law see Anvotations, same title and section number, 


§§ 271-272] 


ed employee notwithstanding under other circum- 
stances a. conclusive presumption of total dependency 
upon another than the employee might have exist- 


ed.?% 


[§ 272] b. Definitions, Nature, and Elements of 
Dependency?#—(1) In General. Dependency, 
the purposes of the compensation acts, has been de- 
fined as a present existing relation between two per- 
sons where one is sustained by the other or relies on 
the aid of the other for his means of living,?® and the 
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relationship to deceased prescribed by the statute 
who is being wholly, or to a substantial degree, sup- 
ported by deceased at the time of his death.?° 


“Ae. 


tual dependency” has been construed to mean de- 


for 


term “dependent” has reference to one within the 


85 A. 1030, 84 N.J.Law 174. 


N.Y.—Walz v. Holbrook, etc., Corp., 
155 Nevis. 7035 170, App. Div. 63).'Tirre 
v. Bush Terminal Co., 158 N.Y.S. 883, 
172 App.Div. 386. 


Ohio.—State v. State Industrial 
Commn., 111 N.E. 299, 92 Ohio St. 434, 
L.R.A.1916D, 944, Ann.Cas.1917D, 
1162. 


Wis.—Zurich General Accident & 
Liability Ims. Co. v. Industrial Com- 
mission of Wisconsin, 216 N.W. 137, 
220 N.W. 377, 196 Wis. 159; City of 
Baraboo v. Industrial Commission, 
201 N.W. 809, 185 Wis. 555. 


Eng.—Lloyd Vv. Powell-Duffrun 
Steam Coal ee [1914] A.C. 733; Pott 
v. Niddrie, etc., Coal Co., [1913] AEC, 

531; Main Colliery Co. v. Davies, 
[1900] A.C, 3585.2, W.C.C.. 1085 . Ford 
v. Oakdale Colliery Co; +8) BNC: EC. 
127; Polled v. Great Northern R. Co., 
5 B.W.C.C. 115, 620; Tamworth Col- 
heryr Coe x. Hall, 4 B.W.C.C. rene 
Bowhill Coal Co. v. Neish, 2 B.W.C.C 
253; Marsh v. Boden, 7 W.C.C. 110. 


Dependency as question of fact see 
infra §§ 997-999. 


23. Mahoney vy. Gamble-Desmond 
Co., 96 A. 1025, 90 Conn. 255, L.R.A. 
1916, 110. 


24. Dependency at time of injury 
or death as affected by conditions pri- 
of or subsequent thereto see infra § 

igs 


a5. Ritzman v. Industrial Commis- 
sion, 186 N.E. 545, 353 Ill. 34; L. M. 
& O. Motor Co. v. Industrial Commis- 
sion, 167 N.E. 56, 335 Ill. 254; Peter- 
son v. Industrial Commission, 162 N. 
E. 846, 331 Ill. 254; Chicago, Wilming- 
ton & "Franklin Coal Co. v. Industrial 
Commission, 160 N.E. 833, 329 Ill. 494; 
Edwards v. Butte & Superior Mining 
Co., 270 P. 634, 83 Mont. 122. 


“There has been a good deal of 
divergence in judicial opinion as to 
what dependency means. There has 
been a disposition to draw highly re- 
fined distinctions, and the decisions 
arrived at and the reasons for them 
have not been always consistent. I 
think that this tendency and its con- 
Sequences will be lessened if it is 
borne firmly in mind that the question 
is always primarily one of. fact.” 
Lord Haldane, L. C. in Young v. Nid- 
drie, etc., Coal OOp69. Bs VVeC.C, hi; 
780 [allowing appeal 49 Sc.L.Rep. 518, 
5 BeW.C.Cy 552]. 


[a] Other definitions.—(1) “With- 
in the meaning of the statute, a de- 
pendent is one who is sustained by 
another or who relies for support up- 
on the aid of another, consistent with 
the dependent’s necessities and posi- 
tion in life.’ Edwards v. Butte & Su- 
perior Mining Co., 270 P. 634, 637, 
83 Mont, 122 [quot Betor v. National 
Biscuit Co., 280 P. 641, 642, 85 Mont. 
481]. (2) “The dependency which 
justifies an award is a personal de- 
pendency for support and mainte- 
nance—an actual dependency for sup- 
port consistent with the dependent’s 
position in life.’ It does not include 


“[%1 C. J.—34] 


the maintenance of others whom 
the dependent is under no legal obli- 
gation to maintain or contributions 
which merely enable the donee to ac- 
cumulate money.’ Rock Island 
Bridge & Iron Works v. Industrial 
Commission, 122 N.E. 830, 831, 287 Ill. 
648. (3) “The Compensation Act does 
not contemplate support for any save 
the dependent, and one cannot be said 
to be a dependent who has sufficient 
means at hand for supplying pres- 
ent necessities judging these accord- 
ing to the class and position in life 
of the alleged dependent.” Blanton v. 
Wheeler & Howes Co., 99 A. 494, 496, 
91 Conn. 226, Ann.Cas.1918B, 747. 
(4) “Dependent” within the compen- 
sation law is one who looks to or re- 
lies on decedent for support and main- 
tenance. Texas Employers’ Ins. Ass’n 
Ys aewele, (Tex.Civ.App.) 62 S.W.(2d) 


{[b] “®he act itself defines a de- 
pendent as a relative of the deceased 
by blood or marriage who was ac- 
tually dependent for support, in whole 
or in part, upon his wages at the time 


of the injury.” Sweeny v. Sweeny 
Tire Stores Co., (Mo.App.) 49 S.W. 
(2d) 205. 

[ec] Broad construction.—(1) “In 


construing the statute, as applied to 
particular cases, the word ‘depend- 
ent’ should not be given its narrowest 
nor its most literal meaning, when 
considered in connection with the act 
in question, its aims and objects. As 
a@ very general proposition, it may be 
said that a dependent is one who look- 
ed to or relied on the decedent for 
support and maintenance. Reliance 
must have been placed upon' the de- 
ceased employee to provide the ap- 
plicant for compensation, in some 
measure or to some extent, with his 
or her future living expenses. And 
where this is the case, it is not ma- 
terial that the contributions were 
made at irregular intervals, or in dif- 
fering amounts, nor that the money 
was paid in accordance with the pro- 
visions of a contract. The purpose 
of the statute is to provide the work- 
man’s dependent in future with some- 
thing in substitution for what has 
been lost by the workman’s. death, 
and, consequently, to establish de- 
pendency the applicant for compensa- 
tion must show that he or She had 
reasonable grounds to anticipate fu- 
ture support from the decedent. This 
reasonable expectation of continuing 
or future support and maintenance 
seems to be the true criterion as to 
who are dependents.” Texas Employ- 
ers’ Ins. Ass’n vy. Arnold, (Tex.Civ. 
App.) 62 S.W.(2d) 609, 611. (2) “It 
is clear that the word ‘dependent’ as 
used in the Indiana Workmen’s Com- 
pensation Act, should be given a 
meaning broad enough to include the 
reasonable needs of a parent in the 
proper support of himself and his de- 
pendent family.” In re Peters, 116 N. 
. 848, 849, 65 Ind.App. 174. 


26. Conners v. Public Service Elec- 
tric Co., 97 A. 792; 89 N.J.Law 99; 
Hammill v. Pennsylvania R. Co., 94 
A. 313, 87 N.J.Law 388 [aff 96 A. 292, 


pendency in fact.?* 
dependent, the causes that brought about the condi- 
tion become immaterial.?* 


Test of dependency as laid down by the decided 
cases is reliance by the dependent on the employee’s 
contributions for means of living for himself?® or 


Where one has qualified as a 


88 N.J.Law 717]; Krauss v. George H. 
Fritz & Son, 93 A. 578, 87 N.J.Law 
Reals Reardon v. Philadelphia, ete, Ri 
Co., 88 A. 970, 85 N.J.Law 90. 


27. Batista v. West Jersey & S. 
R. Co., (N.J.Sup.) 88 A. 954; Havey v. 
Erie R. Co., 95 A. 124, 87 N.J.Law 
444, 446 [rev on other grounds 96 A. 
995, 88 N.J.Law 684]; Muzik v. Erie 
R. Co., 89 A. 248, 85 N.J.Law 129, 131 
[aff 92 A. 1087, 86 N.J.Law 695]; Mil- 
ler v. Public Service R. Co., 85 A. 1030, 
84 N.J.Law 174. 


[a] One who supports himself is 
not an “actual dependent.’ Batista 
ae ees sey, etc., R. Co., (N.J.Sup.) 


[b] Actual dependency is not nec- 
essarily disproved by the employee’s 
failure to support for a considerable 
time. Merrill v. Penasco Lumber Co., 
204 P. 72, 27 N.M. 632. 


28. Morgan v. Butte Central Min. 
& Mill. Co., 194 P. 496, 58 Mont. 633; 
Texas Employers’ Ins. Ass’n v. ‘Ar- 
nold, (Tex.Civ.App.) 62 S.W.(2d) 609. 


29. Ala.—Ex parte Woodward Iron 
Co., 99 So. 649, 2171 Ala. 111. 


Cal.—London Guarantee & Accident 
Co. v. Industrial Accident Commission 
of California, 263 P. 196, 203 Cal. 12. 


Conn.—Driscoll v. Jewell Belting 
Co., 114 A. 109, 96 Conn. 295; Atwood 
Vv. Connecticut. Light & Power Cox, LR2 


A. 269, 95 Conn. 669; McDonald v. 
Great A. & P. Tea Co, 111 A. 65, 95 
Conn. 160; Mahoney v. Gamble-Des- 
mond Co., 96 A. 1025, 90 Conn, 255, 


L.R.A.1916E, 110; Hotel Bond Co.’s 
App., 93 A. 245, 89 Conn, 143. 


Ill. Chicago, Wilmington & Frank- 
lin Coal Co. v. Industrial Commission, 
177. N.E. «731, 345.11. 78; Peterson 
v. Industrial Commission, 162 N.EK. 
846, 331 Ill. 254; Bauer & Black v. 
Industrial Commission, 152 N.E. 590, 
322 Ill. 165; John M. Smyth Co. v. 
Industrial Conzmission, 137 N.B. 519, 
306 Ill. 171; Imperial Brass Mfg. Co. 
v. Industrial Commission, 137 N.E. 
411, 306 Ill. 11, 26 A.L.R. 161; Chica- 
£0, Wilmington & Franklin Coal Co; 
v. Industrial Commission, 135 N.E. 
784, 303 Ill. 540; Richardson Sand Co. 
v. Industrial Commission, 129 N.E. 
i 296 Ill. 335. 


y.—Sandlick Coal Co. v. Day, 26 
s.w! (2d) 521, 233 Ky. 632. 


Me.—Dumond’s Case, 
125 Me. 313. 


Mich.—Kostamo v. H. G. Christman 
Co., 183 N.W. 902, 214 Mich. 652. 


N.M.—Gonzales vy. Chino Copper 
Co., 222 P. 903, 29 N.M. 228. 


a eee arere Vv. Penzel,21'8 INV 

85, 218 App.Div. 306; Tirre v. Bush 
een Co.,,158 N.Y.S. 883, 172 App. 
Div. 386. 


R.I.—Newton v. bode Island Co., 
105 A. 368, 42 R.I. 58 


Tex.—Texas ign ptoy ere! Ins. Ass'n 
v. McDonnell, (Civ.App.) 278 S.W. 
294; Southern Surety Co. v. Hibbs, 
(Civ. App.) 221 S.W. 303. 


133 A. 736, 
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family,?° having regard to the dependent’s class and 
position in life,?t and actual application of the con- 
tributions for that purpose.?? The test is not finan- 


cial injury** although there is some 


Utah.—Hancock y. Industrial Com- 
mission, 198 P. 169, 58 Utah 192. 


Wis.—Janesville Sand & Gravel Co. 
v. Industrial Commission of Wiscon- 
sin, 222 N.W. 317, 197 Wis. 421, 62 
BS EER LD Os 


Eng.—Pryee v. Penrikyber Nav. 
Colliery Co., [1902] 1 K.B. 221, 4 W. 
C.c. 115; Nash v. McAlpine & Son, 
133 L.T.Rep.N.S. 647, [1925] W.C.&I. 


320. 


“With whatever liberality the term 
may be applied, no person can be 
deemed a ‘dependent,’ within the 
meaning of the compensation act, who 
did not in fact depend in some meas- 
ure for the means of living upon the 
deceased. The deceased may have 
contributed very little to the sup- 
port of the claimant; he may have 
been unable, through the force of 
circumstances, to contribute any- 
thing at all for long periods; and yet 
the claimant may have been in a 
true sense almost wholly dependent 
upon the deceased. While the con- 
dition of dependence implies a per- 
son aiding, as well as a person aid- 
ed, it is a condition which primarily 
concerns the person aided. Depend- 


ent, aS an adjective is defined by the 
Standard Dictionary as ‘needing sup- 
port or aid from outside sources; 
poor, weak; as children and invalids 
are dependent,’ as a noun, the word 
is defined, ‘one who looks to another 
for support, help, or favor.’” In re 
Branch, Op. Sol. Dept. Labor 576, 577. 


[a] Proper basis for determining 
dependency exists where contribu- 
tions are used to pay bills incurred 
for: (1) Mortgage payments on a 
home. International Indemnity Co. 
v. Industrial Accident Commission, 
238 P. 1056, 73 Cal.App. 521. (2) 
Physician’s, dentist’s, and surgeon’s 
fees and for hospital charges. Benja- 
min F. Shaw Co. v. Palmatory, 105 A. 
417, 30 Del. 197; Franey v. Glen Al- 
den Coal Co. 161 A. 433, 105 Pa.Su- 
per. 448. (3) Plumbing bills in con- 
nection with dependent’s house. Fran- 
ey v. Glen Alden Coal Co., supra. (4) 
Telephone bills and clothing. Burns 
v. Connecticut Light & Power Co., 
118 A. 45, 97 Conn. 688. (5) Contri- 
bution for purchase of articles of 
household furniture. In re McMa- 
hon, 118 N.E. 189, 229 Mass. 48. (6) 
Money used for a child’s vacation. 
Ressi’s Case, 137 N.E. 703, 243 Mass. 
528. (7) But not luxuries (Benjamin 
F. Shaw Co. v. Palmatory, supra), (8) 
or financial assistance to save claim- 
ant from business loss (Dumond’s 
case, 133 A. 736, 125 Me. 313), (9) or 
painting a room, which is not an an- 
nual recurring expense (Burns vv. 
oe ae Light & Power Co., su- 
pra). 


30. Ritzman v. Industrial Com- 
mission, 186 N.E. 545, 353 Ill. 34; 
Main Colliery Co. v. Davies, [1900] 


AG. S58) S612 SWE CCS 108 Ufatf i We 
C.C. 821]; Peart v. Bolckow, Vaughan 
& Co., (1925) 1 KB. 399; [1925] W.-C. 
&I. 4; Simmons vy. White, [1899] 1 
@°B. 11005) da W..CiCa +8955) Turner® v. 
Miller, 3 B.W.C.C. 305. 


31. Conn.—McDonald y. Great At- 
lantic & Pacific Tea Co., 111 A. 65, 
95 Conn. 160; Blanton v. Wheeler & 
Howes Co., 99 A. 494, 91 Conn, 226, 
Ann.Cas.1918B 747. 


Ijl.—Richardson Sand Co. v. Indus- 
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authority favor- 


trial Commission, 129 N.E. 751, 296 


Ill. 335; Rockford Cabinet Co. v. In- 
dustrial Commission, 129 N.E. 142, 
295 Ill. 332; Alden Coal Co. v. Indus- 


trial Commission, 127 N.E. 641, 293 
Ill. 597; Rock Island Bridge & Iron 
Works v. Industrial Commission, 122 
N.E. 830, 287 Ill. 648. 


Ind.—In re Carroll, 116 N.E. 844, 65 
Ind.App. 146. 


Ky.—Melcroft Coal Co, v. Hicks, 5 
S.W.(2d) 1049, 224 Ky. 173; Clover 
Fork Coal Co. v. Ayres, 292 S.W. 803, 
219 Ky. 326. 


Me.—Dumond’s Case, 183 A. 736, 
125 Me. 313; MacDonald v. Employ- 
ers’ Liability Assur. Corporation, 112 
A. 719, 120 Me. 52. 


R.I.—Dazy v. Apponaug Co., 89 A. 
160, 86 R.I. 81, 85. 


Utah.—Hancock vy, Industrial Com- 
mission, 198 P. 169, 58 Utah 192. 


Wash.—MclIntire v. Department of 
Labor & Industriés* of "Washington, 
216 P. 7, 8, 125 Wash. 370. 


W.Va.—Poccardi v. State Compen- 
sation Com’r, 91 S.E. 663, 79 W.Va. 
4, 


Eng.—Peart v. Boleckow, Vaughan & 
Co., [1925] 1 K.B. 399, [1925] W.C.&I. 
4; Simmons vy. White Bros., [1899] 
1 Q.B. 1005. 


“The test of dependency is not 
whether the petitioner, by reducing 
his expenses below a standard suit- 
able to his condition in life, could 
secure a subsistence for his family 
without the contributions of the de- 
ceased son, but whether such contri- 
butions were needed to provide the 
family with the ordinary necessaries 
of life suitable for persons in their 
class and position.” Dazy v. Appo- 
naug Co., supra. 


fa] In England (1) Workmen’s 
Compensation Act (1923) § 22 reaf- 
firmed the ruling of the court of ap- 
peal in Simmons v. White Bros., 
[1899] 1 Q.B, 1005 that, in cases of 
partial dependency, “dependent” 
means dependent for the ordinary 
necessaries of life for a person of 
that class and position in life, not- 
withstanding the dictum of Lord 
Halsbury in Main Colliery Co. v. Da- 
vies, [1900] A.C. 358, contra. Peart 
v. Bolckow, Vaughan & Co., [1925] 1 
K.B. 399, [1925] W.C.&I. 4. (2) But 
the head of the family is prima facie 
the judge of the scale of expenditure 
necessary to maintain the family 
suitably to their position, so that the 
rule laid down by Lord Halsbury that 
partial dependency is determined by 
actual income and actual expenditure 
becomes a rule to be applied in the 
first instance, to be discarded only 
when it is clear that the actual ex- 
penditure would not be a fair test of 
the standard of living of persons of 
the same class and position. Kenne- 
dy v. Horden Collieries, Lim., [1925] 
2 K.B: 438, [1925] W.C.&I. .373. 


32. U.S.—lIn re Rees, Op. Sol. Dept. 
Labor 599. 


Ala.—Ex parte Sloss-Sheffield Steel 
& Iron Co., 101 So. 608, 212 Ala. 3. 


Cal.—State Compensation Ins. Fund 
v. Industrial Accident Commission, 
29% PB. 38, 112 CalvApp. 329 


Me.—MacDonald. v. Employers’ Lia- 
bility Assur. Corporation, 112 A. 719, 
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ing the English view to the contrary ;4 nor is it 
merely whether the contributions were necessary to 
subsistence®® or were accepted and used to support 


120 Me. 52. 


Mich.—Neubauer vy. Levy, 233 N.W. 
209, 252 Mich. 83. 


[a] Saving all money contributed 
bars a claim based on an alleged par- 
tial dependency. Neubauer y. Levy, 
233 N.W. 209, 252 Mich. 83. 


33. Mahoney v. Gamble-Desmond 
Co., 96 A. 1025, 1026, 90 Conn. 255, 
L.R.A.1916E 110; Sweeny v. Sweeny 
Tire Stores Co., (Mo.App.) 49 S.W. 
(2d) 205; Betor vs National Biscuit 
Co., 280 P. 641, 643, 85 Mont. 481; in- 
dustrial Commission of Ohio vy. Li- 
kens, 155 N.E. 414.28 Ohio App. 167. 


“We are not, therefore, required in 
this case to strike a balance between 
the boy’s earnings and the cost of 
his maintenance, with a view to as- 
certaining whether his death was a 
financial injury to the father.” Ma- 
honey v. Gamble-Desmond Co., supra. 


34. States Engineering Co, v. Har- 
ris, 146 A. 392, 157 Md. 487. 


[a] Under English act the amount 
recoverable in cases of partial de- 
pendency must be reasonable and pro- 
portionate to the injury to the depend- 
ent. As a result of this, under the 
English cases, it becomes a question 
of whether the death of the employee 
was a financial injury to the depend- 
ent. Montgomery v. Blows, [1916] 
1 K.B. 899, [1916] W.C.&1. 89; Tam- 
worth Colliery Co. v. Hall, 4 B.W.C.C. 
313; Smith v. The “Gwendalough,” 
122 L.T. 228, [1919] W.C.&I. 365. 


35. Ala.—Ex part® Sloss-Sheffield 
erect & Iron Co., 101 So. 608, 212 Ala. 


Conn.—Hotel Bond Co.’s App., 
A. 245, 89 Conn. 143. 


Tll.—Ritzman v. Industrial Com- 
mission, 186 N.E. 545, 353 Ill. 34; L. 
M. & O. Motor Co. v. Industrial Com- 
mission, 167 N.E. 56, 335 Ill. 254; Pe- 
terson v. Industrial Commission, 162 
N.E. 846, 331 Ill. 254; Chicago, Wil- 
mington & Franklin Coal Co. v. In- 
dustrial Commission, 160 N.E. 833, 
329 Ill. 494; Peabody Coal Co. v. In- 
dustrial Commission, 143 N.E. 90, 311 
Ill. 338; Richardson Sand Co. v. In- 
dustrial Commission, 129 N.E.. 751, 
296 Ill. 335; Henry Pratt Co. v. In- 
dustrial Commission, 127 N.E. 754, 
293 Ill. 367. 


Ind.—In re Peters, 116 N.E. 848, 65 
Ind.App. 174. 


Mass.—Freeman’s Case, 
845, 233 Mass. 287. 


Mich.—Kostamo v. H. G. Christman 
Co., 183 N.W. 902, 214 Mich. 652. 


N.J.—Havey v. Erie R. Co., 95 A, 
124, 87 N.J.Law 444 [rev on other 
grounds 96 A. 995, 88 N.J.Law 684]. 


Or.—Paul v. State Industrial Acci- 
dent Commission, 272 P. 267, 273 P. 
Soigula teOreoous 


Tex.—Texas Employers’ Ins. Ass’n 
v. McDonnell, (Civ.App.) 278 S.W. 
294; Lumbermen’s. Reciprocal Ass’n 
v. Warner, (Comimin.App.) 245 S.W. 
664 [aff (Civ.App. 1921) 234 S.W. 545]; 
Southern Surety Co. v. Hibbs, (Civ. 
App.) 221 S.W. 303 [dism f w J]. 


W.Va.—Poccardi v. State Compen- 
pa cloe Com’r, 91 S.E. 6638, 79 W.Va. 


Eng.—Smith v. Cope, 
569; 


93 


123 N.E, 


6 B.W.C.C. 
Howells v. Vivian, 4 W.C.C. 106, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the family,’* or to augment the family savings;°7 
nor does a mere showing of parentage or lineal re- 
lationship raise a presumption of dependency in the 
absence of statutory provision therefor.** There 
may be dependency notwithstanding the employee 
did not work steadily or live with those dependent 
on him all the time,°® or was absent from home at 
the time of his accidental death,*® and notwithstand- 
ing the employee’s unlawful acts*! or his statement 
in his application for employment that he had no 
dependents. *? 


[§ 273] (2) Total and Partial Dependency. ‘“To- 
tal dependency” has reference to a dependent who 
receives all of his support from the employee,** and 
“partial dependency” to one who receives less than. 
his entire support from that source,*‘ a total depend- 
ency in fact on one barring a claim of partial de- 
pendeney on another.*® It is generally held that one 
is not totally dependent where a substantial part 
of the support comes from another souree;*#* but 
courts will not deprive applicants of the rights ac- 


85 L.T.Rep.N.S. 529. 
“In this case there was evidence 
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or increase of some fund which he 
might desire to lay aside.” 


[71 C.J] 531 


corded total dependents merely because of minot 
considerations or benefits which do not substantially 
affect or modify the status of the applicants toward 
the deceased employee.47 Where total dependency 
is due to an agreement by which claimant kept house 
for the employee, her right to compensation on that 
basis is not affected by the fact that she could have 
supported herself elsewhere ;*® but where claimant 
has property of her own from which she derives a 
substantial part of her support, she is held to be par- 
tially dependent only.4® Where several workmen are 
killed in the same accident, a person partially de- 
pendent on each may claim compensation for the 
death of each.°° 


[§ 274] (3) Nature and Extent of Support, and 
Necessity of Legal Right Thereto. Dependency, as 
used in the compensation act, contemplates actual 
support,®+ but except as the statute may otherwise 
provide it requires something more than a mere legal 
right to support.°? Where the statute so provides 
either in express terms or by judicial construction, 


Peterson v. Industrial Ac- 
204 P. 390, 188 


support. 


Dazy v.| cident Commission, 


that the deceased contributed to the 
support of his mother, and that 
she, while not immediately depend- 
ent for sustenance upon such con- 
tributions, was, because of advanc- 
ing years, condition of mind, lack of 
regular employment and of property, 
liable to become dependent. We can- 
not hold, as matter of law, that this 
evidence did not tend to prove that 
the mother had been receiving sup- 
port from her deceased son and was 
not partially dependent upon him. 
Nor can we hold, as matter of law, 
that evidence such as this did not 
tend to prove a condition of partial 
dependency.” Hotel Bond Co.’s Ap- 
peal, 93 A. 245, 89 Conn. 143, 152. 


[a] Dependent earning five hun- 
dred and twenty dollars a year.—A 
woman stenographer capable of earn- 
ing, when at work, five hundred and 
twenty dollars or more per year can- 
not be said as a matter of law to be 
independent. Miller v. Riverside 
Storage, etc., Co., 155 N.W. 462, 189 
Mich. 360. 


36. McDonald v. Great Atlantic & 
Pacific. Tea .Co:;, 111 A..65,..95.Conn, 
160; Tirre v. Bush Terminal Co., 158 
N.Y.S. 888, 172 App.Div. 386. 


[a] Voluntary character of sup- 
port.—(1) Voluntary contributions 
are not necessarily evidence of de- 
pendency (Miller v. Riverside Stor- 
age, etc., Co., 155 N.W. 462, 189 Mich. 
360; Morgan v. Butte Central Min. & 
Mill. Co., 194 P. 496, 58 Mont. 633) (2) 
nor conclusive against its existence 
(Walz v. Holbrook, etc., Corp., 155 
N.Y.S. 708, 170 App.Div. 6). 


37. Morris v. Yough Coal & Sup- 
ply Co., 109 A. 914, 266 Pa. 216; Dazy 
v. Apponaug Co., 89 A. 160, 36 R.I. 

85. 7 


’ 


“The petitioner is not bound to de- 
prive himself of the ordinary nec- 
essaries of life to which he has been 
accustomed in order to absolve the 
respondent from the payment of 
damages nor can he on the other 
hand demand money from the em- 
ployer for the purpose of adding to 
his savings or investments. The ex- 
pression ‘dependent’ must be held to 
mean dependent for the ordinary 
necessaries of life for a person of 
his class and position, and does not 
cover the reception of benefits which 
might be devoted to the establishment 


* 


Apponaug Co., supra. 


38. Wedron Silica Co. v. Indus- 
ep ae 143 N.B.. 3938, 312 


39. Taylor v. Seabrook, 94 A. 399, 
87 N.J.Law 407; Pykosz v. Koehler & 
Streng Co., 161 A. 469, 105 Pa.Super. 
605; Coulthard vy. Consett Iron Co., 
[1905] 2 K.B. 869. 


40. Zeller v, Louisiana Cypress 
eee Co:, 121 So. 670; 9 La.App: 


41, Books v. Keen & Woolf Oil 
Co., 120 So. 99, 9 La.App. 288. 


42. Georgia Power & Light Co. v. 
Patterson, 166 S.E. 255, 46 Ga.App. 7. 


43. Cal.—Peterson vv. Industrial 
Ace. Commission, 204 P. 390, 188 Cal. 
15. 


Ind.—In re Lanman, 117 N.E. 671, 
65 Ind.App. 636; Bloomington-Bed- 
ford Stone Co. v. Phillips, 116 N.E. 
850, 65 Ind.App. 189. _ 


Kan.—McCormick vy. Central Coal 
& Coke Co., 232 P. 1071, 117 Kan. 686. 


Ky.—Kelse Branch Coal Co. v. 
Spradlin’s Guardian, (Ky.) 300 S.W. 
892, 222 Ky. 432. 


N.H.—Lapoint v. Winn Bros,, 
A. 380, 81 N.H. 357. 


[a] ‘*Yotal dependent” is none the 
less so because of the husband’s fail- 
ure to fulfill his legal obligation to 
support. Schmid v. Stanton Forging 
Co., 142 A. 4, 104 N.J.Law 471. 


Brothers and sisters as total de- 
pendents see infra § 306. 


44. McCormick v. Central Coal & 
Coke* Co:,/232) BP. 1071,'117 Kan. 1686; 
Kelse Branch Coal Co. v. Spradlin’s 
Guardian, 300 S.W. 892, 222 Ky. 432. 


Brothers and pene ad partial de- 
pendents see infra § 3 


emia Toole v. Isle Me ee 3 B.W. 

46. Hania v. Bowman, 143 N.E. 
366, 81 Ind.App. 395; Green River 
Fuel Co. v. Fryar, 58 S.W.(2d) 232, 
248 Ky. 51. 


47. Peterson v. Industrial Acc. 
Commission, 204 P. 390, 188 Cal. 15. 


[a] Small sums earned at uncer- 
tain and irregular employment do 
not affect the rights of a sister to- 
tally dependent on her brother for 
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Cal. 15. 


48. In re Lanman, 117 N.E. 671, 65 
Ind.App. 636. 


49. Kenney v. City of Boston, 111 
N.E. 47, 222 Mass. 401. 


50. Hodgson v. West Stanley Col- 
liery, [1910] A,G. .229,°3 B.W.C.C. 1260 
[rev 2 B.W:C.C. 275]. 


51. U.S.—Ketchikan Lumber & 
Shingle Co. v. Bishop, 24 F.(2d) 63. 


Ky.—Franklin Fluorspar Co. v. 
Bell, 57 S.W.(2d) 481, 247 Ky. 507. 


Mont.—Betor v. National Biscuit 
Co., 280 P. 641, 85 Mont. 481. 


N.Y.—Walz v. Holbrook, etc., Corp., 
155 N.Y.S. 703, 170 App.Div. 6. 


Or.—Paul v. State Industrial Acci- 
dent Commission, 272 P. 267, 273 P. 
337, 127 Or. 599. 


Pa.—Morris v. Yough Coal & Sup- 
ply Co., 109 A. 914, 266 Pa. 216; Con- 
roy v. Loew’s Inc., 157 A, 495, 102 Pa. 
Super. 523; Corcoran vy. Pennsylvania 
Coal Co., 76 Pa.Super. 325. 


Tex.—Rodriguez v. Texas Employ- 
ers’ Ins. Ass’n, (Civ.App.) 85 S.W. 
(2d) 510. 


[a]. Recipient of gifts is not a ‘‘de- 
pendent” on the giver, within the 
compensation statute, unless such 
gifts in a substantial way aid the 
recipient to live and are relied on for 
that purpose. Rodriguez v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
35 S.W.(2d) 510. 


52. Colo.—Colorado Fuel & Tron 
Co. v. Industrial Commission of Col- 
orado, 9 P.(2d) 285, 90 Colo. 330. 


Ky.—Franklin Fluorspar Co.. v. 
Bell, 57 S.W.(2d) 481, 247 Ky. 507. 


Mo.—Glaze v. Hart, 36 S.W. 684, 
687, 225 Mo.App. 1205. 


Neb.—Parson v. Murphy, 163 N.W. 
847, 101 Neb. 542, L.R.A.1918F 479. 


N.Y.—Walz v. Holbrook, etc., Corp., 
155 N.Y.S. 708, 170 App. Div. 6. 


Utah.—Utah Fuel Co. v. Industrial 
Commission, 15 P.(2d) 297, 80 Utah 
301, 86 A.L.R. 858. 


“From the foregoing it appears 
that by the greater weight of author- 
ity, in order to establish dependency, 
either total or partial (except in those 
instances in which by statutory en- 
actment dependency is conclusively 
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the legal right to support must be shown,°*® and is 
in itself sufficient evidence of dependency,®* regard- 
less of whether or not the dependency is recognized 
by him who owes the duty of support,®® especially 
where the dependent is in destitute circumstances.°° 
On the other hand, dependency as used in the statutes 
does not mean inability to support one’s self, al- 
though it has been held that under particular cireum- 


stances one who refrains from the 


presumed), it must be made to appear 
that the employee was under legal lia- 
bility to support the claimant, and 
that, in addition to the legal obliga- 
tion, it must be shown there is rea- 
sonable probability that that duty 
will be fulfilled, and the value of the 
evidence tending to show there is rea- 
sonable probability the legal duty 
will be performed is a question of 
fact in each particular case for the 
determination of the tribunal created 
by law and vested with authority to 
determine the facts.” Glaze v. Hart, 
supra. 


[a] Legal right to support as evi- 
dence.—(1) A mere legal right to be 
supported by the employee is_ not 
conclusive as to the existence of de- 
pendency (Rees v. Penrikyber Nav. 
Colliery Co., [1903] 1 K.B. 259, 5 W. 
C.C. 117; Young v. Niddrie, etc., Coal 
Co., 6 B.W.C.C. 774 [allowing app 5 
B.W.C.C. 552, 49 Se.L.Rep. 518]; Dev- 
lin v. Pelaw Main Collieries, 5 B.W. 
C.C. 349; Polled v. Great Northern R. 
Go:, 5 B.W.C.C. 115, 620; Briggs v. 
Mitchell, 4 B.W.C.C. 400, 48 Sc.L.Rep. 
606; New Monckton Collieries v. Keel- 
ing, 4 B.W.C.C. 332, 27 T.L.R. 551 [al- 
lowing appeal [1911] 1 K.B. 250, 4 
B.W.C.C. 49]; Lindsay v. McGlashan, 
1 B.W.C.C. 85), (2) as where it has 
been practically abandoned (Turners 
v. Whitefield, 41 Sc.L.Rep. 631; New 
Monckton Collieries v. Keeling, su- 
pra), (3) but it is a fact to be consid- 
ered (Young v. Niddrie, ete., Coal Co., 
6 B.W.C.C. 774 [allowing appeal 5 B. 
W.C.C. 552, 49 Se.L.Rep. 518]; Dob- 
pies v. Egypt, etc, SS. Co., 6 B.W. 
C.c. 348. Contra Lee v. Steamship 
Bessie, [1912] 1 K.B. 83, 5 B.W.C.C. 
55), (4) although the obligation to 
support has been evaded by the em- 
ployee (Savic v. Pittsburgh Gas Coal 
Co., 93 Pa.Super. 494; Williams v. 
Ocean Coal Co., [1907] 2 K.B. 422, 9 
W.C.C. 44; Coulthard y. Consett Iron 
Co., [1905] 2 K.B. 869, 8 W.C.C. 87; 
Young v. Niddrie, etc., Coal Co., 6 B. 
W.C.C. 774 [allowing appeal 5 B.W. 
C.C. 552, 49 Sc.L.Rep. 518]; Medler v. 
Medler; 1 B.W.C.C. 332), (5) or the 
dependent has failed to receive sup- 
port for an extended period of time 
(Sandrock v. Philadelphia & Reading 
Coal & Iron Co., 5 Pa.Dist.&Co. 702). 
(6) Conversely, a person may be 
wholly dependent on one, although 
there is a legal right to demand sup- 
port from others. Rintoul v. Dalme- 
ny Oil Co., 1 B.W.C.C. 340. 


53, Plath v. Industrial Accident 
Commission, 293 P. 89, 109 Cal.App. 
349; Caldwell v. J. A. Kreis & Sons, 
(Mo.App.) 50 S.W.(2d) 725; Cotter v. 
Valentine Coal Co., 14 S.W.(2d) 660, 
222 Mo.App. 1138. 


54. See infra § 921. 


55. Ware v. Industrial Commis- 
sion of Ohio, 19 Ohio N.P.N.S, 251. 


56. Balthazar v. Swift & Co., 120 
So. 896, 10 La.App. 25; Hill v. Duffy, 
23 Ohio N.P.N.S. 171. 


57. U.S.—Ketchikan Lumber & 
Shingle Co. v. Bishop, 24 F.(2d) 63. 
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use of resources 


Conn.—Blanton v. Wheeler & 
Howes Co., 99 A. 494, 91 Conn. 226, 
Ann.Cas.1918B 747. 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 908, 29 N.M. 228. 


Tex.—Jones v. Texas Employers’ 
Ins. Ass’n, (Civ.App.) 268 S.W. 1004. 


Utah.—Utah Galena Corp. v. Indus- 
trial Commission, 5 P.(2d) 242, 78 
Utah 495 


Wis.—Janesville Sand & Gravel Co. 
v. Industrial Commission of Wiscon- 
sin, 222 N.W. 3817, 197 Wis. 421, 62 
A.L.R. 156. 


Eng.—Simms v. Lilleshall Colliery 
Co, L197) 2) KB. 368, 0L9LTAMW eC. 
& 1. 218. HK HAND + 5 


[a] Capability of self-support.—A 
person may be a dependent on the em- 
ployee, although capable of self-sup- 
port, where instead of supporting her- 
self she devotes her time to the care 
of the employee. Kenney v. Boston, 
111 N.E. 47, 222 Mass. 401; In re Her- 
rick, 104 N.E. 432, 217 Mass. 111; 
Moynes vy. Dixon, 7 F. (Ct.Sess.) 386. 


58. Gherardi v. Connecticut Co., 
103 A. 668, 92 Conn. 454; Benjamin F. 
Shaw Co. v. Palmatory, 105 A. 417, 30 


Del. 197; Ferriter’s Case, 168 N.E. 
747, 269 Mass. 267. 
59. U.S.—Texas Employers’ Ins. 


Ass'n v. Sheppeard, 62 I'.(2d) 122 [aff 
58 F.(2d) 415]; L’Hote v. Crowell, 54 
F.(2d) 212 [cert gr 52 S.Ct. 406, 285 
U.S. 533, 76 L.fd. 928, rev on other 
grounds 52 S.Ct. 499, 286 U.S. 528, 76 
L.Ed. 1270]. 


D.C.—Harris v. Hoage, 62 App.D.C. 
275, 66 F.(2d) 801. 


N.J.—Conners vy. Public Service 
Hlectric Co., 97 A. 792, 89 N.J.Law 99; 
Krauss v. Fritz, 93 A. 578, 87 N.J.Law 
821; Jackson v. Brie R. Co., 91 A. 
1035, 86 N.J.Law 550. 


N.Y.—Bylow v. St. Regis Paper Co., 
166 N.Y.S. 874, 179 App.Div. 555; Walz 
v. Holbrook, etc., Corp., 155 N.Y.S. 
703, 170 App.Div. 6. 


Or.—Paul v. State Industrial Ac- 
cident Commission, 272 P. 267, 273 P. 
Bi ee 4 (in O) ea 


Pa.—Morris v. Yough Coal & Sup- 
ply Co., 109 A. 914, 266 Pa. 216; Dun- 
bar v. B. A. Jacobson, Inc., 161 A. 431, 
106 Pa.Super. 95; Pykosz v. Koehler 
& Streng Co., 161 A. 469, 105 Pa.Super. 
605; Evans v. Pittsburgh Coal Co., 161 
A. 452, 105 Pa.Super. 558; Franey v. 
Glen Alden Coal Co., 161 A. 433, 105 
Pa.Super. 448; Nordmark v. Indian 
Queen Hotel Co., 159 A. 200, 104 Pa. 
Super. 139; Mayfield v. Kerr, 157 A. 
506, °102 “Pa. Super: 532; Conroy ~ v. 
Loew’s, Inc., 157 A. 495, 102 Pa.Super. 
523; Savie v. Pittsburgh Gas Coal Co., 
93 Pa.Super. 494; Sznitko v. Maher & 
Graff Coal Co., 98 Pa.Super. 463. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Arnold, (Civ.App.) 62 S.W.(2d) 609. 


fa] In Quebec (1) the statute re- 
lating to accidents to workmen is ex- 
ceptional legislation; a person who 
claims the benefit of its provisions is 
obliged to establish that he belongs 
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reasonably available to him for his own support is 
not dependent on the person who is supporting 
him;®* nor, unless the statute so provides, does it 
require that a person shall be wholly dependent on 
the employee,*® or even receive his principal support 
from him provided only the contributions received 
were reasonably necessary for support in the accus- 
tomed way and were looked forward to and relied 
on for that purpose;*® and the fact that a person 


~~ 

to the class mentioned in the condi- 
tions requisite to the making of a 
claim. Where the plaintiff is an as- 
cendant relative of the person whose 
death was caused by the accident, he 
must produce evidence establishing 
that deceased was his only support, 
at the time of his death, and that de- 
ceased’s wages did not exceed the 
sum of one thousand dollars per year. 
Thompson vy. Kearney, 25 Que.K.B. 
220. (2) Compensation should not be 
granted to the father and mother of 
an employee killed in the service of 
his employer, under Workmen’s Com- 
pensation Act art 7323 par ec upon 
the ground that their son was their 
only support at the moment of the 
accident, if they were not in want. 
A father and mother who own in the 
country a farm which is paid for, 
worth one thousand five hundred 
seventy-five dollars, the father earn- 
ing also wages of four hundred dol- 
lars a year, and their youngest child 
being fifteen years old, are not in 
want. Montreal Public Service Corp. 
v. Picard, 27 Que.K.B. 188. (3) The 
only ascendants who have a right to 
an indemnity for the death of their 
child, in an accident to a workman, 
are those of whom the victim was 
their sole support at the moment of 
the accident. A right of action is not 
open to those of whom the victim was 
one support, even if the chief one. 
Whenever the workmen’s compensa- 
tion act differs from the common law, 
the former should be interpreted in a 
restrictive sense. Price v. Saint- 
Louis, 27 Que.K.B. 174. (4) A father, 
whose son was drowned by the fault 
of a navigation company for which he 
worked, but who was not his sole 
means of support, cannot maintain 
action against the latter for in- 
demnity under the Workmen’s Com- 
pensation Act, but he may hold it li- 
able in damages under art. 1056 C.C. 
(Que.). Laflamme v. Levis Ferry, 47 
Que.Super. 291. (5) The term “sole 
support” in art. 7323, R.S:.Q. 1909, ap- 
plies to a minor providing exclusive- 
ly for the needs of the ascendant, 
without taking into account the obli- 
gations for maintenance which might 
be imposed upon others. Barrette v. 
News Pulp & Paper Co., 51 Que.Super. 
103. (6) In order that a person en- 
gaged in the course of his work may 
be regarded as the principal support 
by his parents, it is necessary that 
the latter be incapable of providing 
for their entire subsistence and that 
of their family and that at the time 
of the accident the victim was the 
one of several sons making the great- 
est contribution to the support of his 
father’s family. St. Maurice River 
Boom & Driving Co. v. Lesage, 34 Que. 
K.B. 544. (7) If the deceased was the 
sole support of the ascendant who 
claims compensatién, the latter is en- 
titled to compensation though the de- 
ceased contributed to the maintenance 
of others. Dominion Quarry Co. v. 
Morin, 21 Que.K.B. 147. 


60. Little v. Crow-Edwards Lum- 
ber Co., 121 -So. 219, 9 La.App. 465; 
Conners v. Public Service Electric 
Co., 97 A. 792, 89 N.J.Law 99. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is in part dependent for his support on other soure- 
es,°! or that other relatives might have supported 
him but did not,°? or that he himself contributed 
_services®? or money to the support of the family,®* 
or was earning wages,°* even more than the employee 
was earning at the time of his death,®* or that he had 
other property inadequate for support,®? or had ac- 
cepted a gift from the employee of an article not 
an absolute necessity,*® or that the contributions 
were not paid directly to him,®® will not defeat his 
claim; but one eannot be said to be a dependent 
who has sufficient means at hand for supplying pres- 
ent necessities, Judging these according to his class 
It is immaterial what propor- 
tion of the employee’s income was contributed for 
support of the dependent,’? or whether the support 
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and position in life.*° 


came from wages or other income, 


61. Cal.—Peterson v. Industrial 
foe Commission, 204 P. 390, 188 
al. 15. 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A. 372, 89 Conn. 367, L.R. 
A.1916A 436; Hotel Bond Co.’s App., 
93 A. 245, 89 Conn. 143. 


Ill.—Marshall v. Industrial Com- 
mission, 174 N.E. 534, 342 Ill. 400. 


Kan.—Smith vy. National Sash, etce., 
Coy 153e Ph 5e3,2 96 Kans 816, 


Ky.—Price v. Louisville Hydroelec- 
tric Co., 20 S.W.(2d) 448, 230 Ky. 562; 
Blue Diamond Coa] Co. v. Frazier, 17 
S.W.(2d) 406, 229 Ky. 450. 


Mass.—Petrozino v. American Mut. 
as Co., 107 N.E. 370, 219 Mass. 
498. 


Minn.—State v. Hennepin County 
Dist. Ct., 151 N.W. 123, 128 Minn. 338. 


N.Y.—Rhymer v. Hueber Bldg. Co., 
156 N.Y.S. 903, 171 App.Div. 56; Walz 
V.. 4201 brook,., etc... Corp,,. 155 “N_¥-S., 
703, 170 App.Div. 6. 


Wis. — McKesson-Fuller-Morrison 
£0: Vv poenees a Commission, 250 N. 
. 396. 


Eng.—Taylor v. Powell Duffryn 
Steam Coal Co., [1916] 2 K.B. 765; 
[1916] W.C. & I. 325; Healy v. Reilly, 
{1917] 2 Ir. 446; Pearce v. Southern 
Re Co, 09d eked. Keb. 641, (19261 WwW. 'C. 
& I. 119; Cunningham v. McGregor, 
38 Se.L.Rep. 574. 


62. Mitchell v. Industrial Commis- 
sion of Ohio, 20 Ohio N.P.N.S. 569. 


63. Ritzman vy. Industrial Commis- 
sion, 186 N.BH. 545, 353 Ill. 34; In re 
Lanman, 117 N.E. 671, 65 Ind.App. 
636; Sandlick Coal Co. v. Day, 26 S. 
W.(2d) 521, 283 Ky. 632. 


64. Texas Employers’ Ins. Ass’n 
v. Sheppeard, 62 F.(2d) 122 [aff 58 F. 
(2a) 415]; McLean v. Moss Bay 
Hematite Iron, etc., Co., 3 B.W.C.C. 
402 [rev [1909] 2 K.B. 521, 2 B.W.C.C. 
282]; Hodgson v. West Stanley Col- 
liery, 3 B.W.C.C. 260. Contra Senior 
be a aout [1907] 2 K.B. 563, 9 W. 

EC.) LAG: 


65. Milwaukee Casket Co. v. Kim- 
ball, 230 N.W. 627, 201 Wis. 516. 


66. States Engineering Co. v. Har- 
ris, 146 A. 392, 157 Md. 487; Paul v. 
State Industrial Accident Commis- 
sion, 2720 P8260, 2a ce: Saialey, Or: 
599. 


67. Cal.—London Guarantee & Ac- 
cident Co. v. Industrial Accident Com- 
Catt of California, 263 P. 196, 203 

al. 


y.—Scuddy Coal Co. v. York, 26 
s.w' (2d) 34, 333 Ky. 497. 


La.—Boudreaux v. Nyles Salt Co., 


‘ 
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made at 


unless the stat- 


123 So. 907, 838 La.App. 480. 


Mass.—Kenney vy. Boston, 111 N.F. 
47, 222 Mass. 401; In re Carter, 108 
N.E. 911, 221 Mass. 105; In re Buck- 
ley, 105 N.E. 979, 218 Mass. 354, Ann. 
Cas.1916B 474. 


Minn.—State v. Beltrami County 
Dist. Ct., 154 N.W. 509, 131 Minn. 27. 


N.Y.—Walz v. Holbrook, etc., Corp., 
155 N.Y.S. 703, 170 App.Div. 6. 


Eng.—Pryee v. Prnrikyber 
Colliery Co., [1902] 1 K.B. 221, 
GCoAlb. 


68. Scuddy Coal Co. v. York, 26 S. 
W.(2d) 34, 233 Ky. 497; Hancock v. 
Industrial Commission, 198 P. 169, 58 
Utah 192. 


69. Walz v. Holbrook, etce., 
155 N.Y.S. 703, 170 App.Div. 6. 


70. McDonald v. Great Atlantic & 
Pacific. Tea .Co., 111A... 65, 95 .,Conn, 
160; Blanton v. Wheeler & Howes 

o., 99 A. 494, 91 Conn. 226; Chicago, 
Wilmington & Franklin Coal Co. v. In- 
dustrial Commission, (Ill.) 160 N.E. 
833; Hassan’s Case, 134 N.E. 260, 240 
Mass. 355; In re McDonald, 118 N.E. 
949, 229 Mass. 454, L.R.A.1918F 493; 
Kenney v. Boston, 111 N.E. 47, 222 
Mass. 401; Dazy v. Apponaug Co., 
89 A. 160, 36 R.I. 81. 


71. Sandlick Coal Co. v. Day, 
S.W.(2d) 521, 233 Ky. 632. 


72. Erickson v. American Well 
Works, 196 Ill.App. 346; State v. Bel- 
trami County Dist. Ct., 154 N.W. 509, 
131 Minn. 27; Isaacson v. Central Coal 
& Coke Co., (Mo.App.) 56 S.W.(2d) 
831; Harness v. Industrial Commis- 
sion of Utah, (Utah) 17 P.(2d) 277. 


73. In re Derinza, 118 N.E. 942, 
229 Mass. 435; Blozina v. Castile Min- 
ing Co., 178 N.W. 57, 210 Mich. 349. 


[a] Savings excluded from con- 
sideration by statute.—The terms of 
a statute providing that no savings, 
etc., of an employee shall be consid- 
ered, did not modify or conflict with 
other parts of the statute providing 
that dependency in case of death shall 
be ascertained solely with reference 
to the fact whether claimants were 
dependents. In re Derinza, 118 N.E. 
942, 229 Mass. 435; Blozina. v. Castile 
ery Co., £78 N.W. 57, 210 Mich. 
349. 


[b] Earnings and use of other 
property do not sustain a finding of 
total dependency on earnings. In re 
McDonald, 118 N.E. 949, 950, 229 Mass. 
454, L.R.A.1918F 493; In re Derinza, 
118 N.E. 942, 229 Mass. 435. 


74 Isaacson v. Central Coal & 
Coke Co., (Mo.App.) 56 S.W.(2d) 831; 
Rasor v. Marshall Hall Grain Corpo- 
ration, 25 S.W.(2d) 506, 224 Mo.App. 


Navy. 
4 Ww. 


Corp., 
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ute defines dependency as based on the employee’s 
earnings,’® or whether the contribution was in the 
form of money or food or clothing or in the use of 
property belonging to the employee,?# or in labor,*® 
or in services rendered about the home,’® or was 
irregular 
amounts,77 or was temporarily interrupted by un- 
employment, 78 or not being paid at all at the time of 
the employee’s death,’® or approximated the mini- 
mum amounts of compensation fixed by the act;%° 
but contributions to support must be shown? and 
that they were necessary for support,®? and of a sub- 
stantial character, not trivial,** exceeding the ex- 
pense of the employee’s maintenance in the house- 
hold to which he contributes,®4 and regularity of pay- 
ment where the statute requires it,°> and where the 
statute bases the award on contributions made during 


intervals and in varying 


253. 
[a] A charge that to be “depend- 
ent” upon another, as that term is 


used in the Workmen’s Compensation 
Law (Vernon Civ. St. Annot. Suppl. 
[1918] arts. 5246—1 to 5246—91), it 
is necessary that the other rely upon 
the one for contributions to furnish 
the ordinary necessaries of life, is 
misleading as excluding the benefi- 
ciary unless there were cash contribu- 
tions. Lumbermen’s Reciprocal Ass’n 
v. Warner, (Tex.Commn.App.) 245 S. 
W. 664 [aff (Civ.App.) 234 S.W. 545]. 


75. Gossen v. Borgholm Tp., Mille 
ages County, 218 N.W. 882, 174 Minn. 


76. Maryland Casualty Co. 
Bartlett, 142 S.E. 189, 37 Ga.App. 177, 


77. Conn.—Hotel Bond Co.’s App., 
93 A. 245, 89 Conn. 143. 


Ill——Commonwealth Edison Co. v. 
Industrial Board of Illinois, 115 N.E. 
158, 277 Ill. 74. 


ing, raz re Carroll, 116 N.BH. 844, 65 
Ind. 


Baytighs <5 v. Louisiana Cypress . 
Cee Co., 121 So. 670, 9 La.App. 
609. 


Utah.—Hancock y. Industrial Com- 
mission, 198 P. 169, 58 Utah 192. 


Eng.—Robertson v. Hall Bros. SS. 
Co:,. 3) BIW.C:.C2 368; 


B.C.—Follis  v. 
AV QINE: Ltd. 
14. 


78. 
Campbell, 
$11. 


Schaake Machine 
13 B.C. 471, 8 West.L.R. 


Casualtty” Cor mv. 
447, 34 Ga.App. 


Maryland 
129 S.E. 


79. Shaffer v. Williams Bros., 
S.W.(2d) 185, 226 Mo.App. 635. 


80. Hotel Bond Co.’s App., 
245, 89 Conn. 143. 


81. In re Carroll, 116 N.B. 844, 65 
Ind. 146; Ressi’s Case, 137 N.E. 703, 
243 Mass. 528. 


82. MacDonald v. Employers’ Lia- 
bility Assur. Corporation, 112 A. 719, 
120 Me. 52. 


83. Richardson Sand Co. v. Indus- 
trial Commission, 129 N.E. 751, 296 
LOWE RIB 3E2 MacDonald v. Employers’ 
Liability Assur. Corporation, 112 A. 
719, 120 Me. 52; Gossen v. Borgholm 
Tp., Mille Lacs ‘County, 218 N.W. 882, 
174 Minn. 227; Conners v. Public 
Service Blectric Co:; 97% A:,792, 89 N. 
J.Law 99. 


84. Clover Fork Coal Co. v. Ayres, 
292 S.W. 808, 219 Ky. 326; Conners v. 
Public Service Electric Co., OMe ART Os 
89 N.J.Law 99. 


85. Bartkey v. Sanitary Farm Dai- 
ries, 212 N.W. 175, 170 Minn. 159. 
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the year, an attempt to make a contribution that fail- 
ed will not support an award.*° 


[§ 275] ¢. Classes and Priority—(1) In General. 
Generally, under statutes compensating dependents 
for the death of a deceased employee, compensation is 
granted to persons in different classes of family re- 
lationship,®? and in the order named, the first nam- 
ed who survive taking to the exclusion of those who 
follow in the enumeration,®* in which case depend- 
ents in the postponed classes are not entitled to com- 
pensation concurrently with dependents in the class- 
es given priority,®® except under decree of the com- 
mission acting under a discretionary power given to 
it by statute.®° Also the share of one in the class 
who dies or ceases to be dependent goes to the others 
of the same class,°1 the commission being restricted 
to the original record in ascertaining subsequent ben- 
eficiaries after the death of the first,°? and payments 
continue on that basis as long as any dependent with- 
in the named class survives throughout the period 
fixed.°? 


[§ 276] (2) Exclusion of Partial Dependents... 


Unless the statute provides to the contrary, both to- 
tal and partial dependents may be at the same time 
entitled to compensation.°* Where the statute ex- 
pressly conditions payment of benefits to partial de- 
pendents on absence of wholly dependent persons, 
the existence of total dependents operates to exclude 
partial dependents®® unless the statute further pro- 


Hassan’s Case, 134 N.E. 260, 


86. 
240 Mass. 355. 
87. Winchester v. Stanton-Wallace 


commission. 
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among dependents as 
Harvey Vv. 
Roche & Son, 129 A. 359, 148 Md. 363. 
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vides that the commission shall have discretionary 
power to apportion in accordance with needs.°® | 


[§ 277] d. Conclusive Presumption of Dependen- 
cy.°7 Persons in particular relationships to the de- 
ceased employee and under certain conditions pre- 
scribed by the statute are conclusively presumed to 
be dependent or wholly dependent on the employee if 
they can bring themselves within the statutory 
terms.°® The presumption attaches only to the class- 
es enumerated by the statute as entitled thereto, and 
restricted by the conditions imposed,°® the extent and 
nature of the restrictions being determined by con- 
struction of provisions together as a whole where a 
conflict between them exists.!_ Tle presumption of 
dependency in the cases to whichsit applies is con- 
elusive upon the courts as well as the workmen’s com- 
pensation board.” 


[§ 278] e. Inchoate Right of Dependent before 
Death of Employee.? The question of dependency 
arises under the act upon the death of the employee,* 
but before the employee’s death there is an inchoate 


‘right of action in his dependents,° separate and dis- 


tinct from the right of the injured employee to com- 
pensation,® and not subject to restriction or extin- 
guishment by the employee during his lifetime.” 


[§ 279] f. Time of Determination of Dependency 
or Relation. Under the terms of the statute, in cas- 
es of fatal injury, the question of dependency is or- 


Mo.—Caldwell v. J. A. Kreis & 
Sons, (App.) 50 S.W.(2d) 725. 


Utah.—Utah Fuel Co. v. Industrial 


directed by the 
George J. 


Const. Co., 260 P. 614, 124 Kan. 458; 
Conners v. Public Service Electric 
Co., 97 A. 792, 89 N.J.Law 99; Wol- 
ford v. Geisel Moving & Storage Co., 
105 A. 831, 262 Pa. 454. 


88. Roberge v. Jacobs Asbestos 
Mining Co., 45 Que.Super. 804; Cro- 
teau v. Victoriaville Furniture Co., 40 
Que.Super. 44. 


89. Ex parte Todd Shipbuilding & 
a Docks Co., 103 So. 447, 212 Ala. 


90. Virginia Electric & Power Co. 
vy. Place, 143 S.B. 756, 150 Va. 562. 


91. Central Iron & Coal Co. V. 
Coker, 116 So. 794, 217 Ala. 472; Gal- 
lagher v. United Hlectric Rys. Co., 
134 A. 8, 47 R.I. 458. 


92. Jones v. Industrial Accident 
Commission of State of California, 259 
P. 73, 85 Cal.App. 201. 


93. Ex parte Todd Shipbuilding & 
Dry Docks Co., 103 So. 447, 212 Ala. 
477; Cullen v. Pan Handle Coal Co., 
141 N.E. 647, 81 Ind.App. 213; Smith 
v. State Highway Commission, 134 N. 
E. 225, 78 Ind.App. 301. 


94. Harvey v. Geo. J. Roche & Son, 
129 A. 359, 148 Md. 363; Gillander’s 
Case, 136 N.E. 646, 243 Mass. 5; Cor- 
ria v. Fink Bros., 120 A. 321, 45 Tel 
80; Robinson v. Anon, 6. W.C.C5 Lit. 


95. Harvey v. George J. Roche & 
Son, 129 A. 359, 148 Md. 363. 


[a] Exclusion of partial depend- 
ents.—Under a statute providing for 
payment of benefits to persons partly 
dependent, “if there are no wholly 
dependent persons,” the existence of 
persons wholly dependent entirely 
precludes recovery of persons partly 
dependent, notwithstanding a section 
providing for payment of benefits 


96. Pacific Gas & Blectric Co. Vv, 
Industrial Accident Commission, 12 
P.(2d) 649, 124 Cal.App. 303 [foll Pa- 
cific Gas & Electric Co. v. Industrial 
Accident Commission, 12 P.(2d) 653, 
124 Cal.App. 780]. 


[a] Where provision giving commis- 
sion discretionary power to apportion 
death benefits to any one or more of 
the dependents in accordance with 
their respective needs contains the 
words “notwithstanding anything in 
the Act to the contrary,” partial de- 
pendents may take even though there 
are total dependents surviving if the 
commission so apportions, notwith- 
standing another provision that par- 
tial dependents are excluded where 
there are total dependents. Pacific 
Gas & Electric Co. v. Industrial Ac- 
cident Commission, 12 P.(2d) 649, 124 
Cal.App. 303 [foll Pacific Gas & Blec- 
tric Co. v. Industrial Accident Com- 
oe 12 P.(2d) 653, 124 Cal.App. 


97. Cross references: 
Aliens see infra § 310. 
Brothers and sisters see infra § 306. 
Children see infra §§ 290-301. 
Parents see infra §§ 302-305. 


Widows and widowers see infra §§ 
281-289. 


98. Ind.—Muncie Foundry & Ma- 
chine Co. v. Coffee, 117 N.E. 524, 66 
Ind.App. 405. 


Ky.—Franklin Fluorspar Co. v. Bell, 
57 S.W.(2d) 481, 247 Ky. 507. 


Mass.—James Moran’s Case, 125 N. 
EB. 157, 234 Mass. 152. 


Mich.—Martilla v. Quiney Mining 
Co., 191 N.W. 193, 221 Mich. 525, 30 
A.L.R. 1249. 


Commission, 15 P.(2d) 297, 80 Utah 
301, 86 A.L.R. 858. 


Va.—vVirginia Electric & Power Co. 
v. Place, 143 S.E. 756, 150 Va. 562. 


99. Ocean Accident & Guarantee- 
Corp. v. Industrial Commission_ of 
Arizona, 255 P. 598, 32 Ariz. 54; Em- 
ployers’ Mut. Ins. Co. v. Industrial 
Commission of Colorado, 260 P. 106, 
82 Colo. 281. 


1. Ocean Accident & Guarantee 
Corp. v. Industrial Commission of 
Arizona, 255 P. 598, 32 Ariz. 54. 


2. J. F. Hardymon Co. v. Kaze, 43- 
S.W.(2d) 678, 241 Ky. 252; Coleman 
Mining Co. v. Wicks, 280 S.W. 936, 213 
Ky. 184; Rockhouse Coal Co. v. Col- 
lins, 278 S.W. 540, 212 Ky. 137; Lay- 
man-Calloway Coal Co. v. Martin, 273 
S.W. 496, 209 Ky. 690; Jones v. Lou- 
isville Gas & Blectric Co. 273 S.W. 
494, 209 Ky. 642. 


3. Inability of surviving spouse to 
deprive dependent children of rights: 
to compensation see infra § 290. 


4 See infra § 279. 


5. City of Milwaukee v. Roth, 201 
N.W. 251, 185 Wis. 307. 


6. Routh v. List & Weatherly 
Const. Co., 257 P. 721, 124 Kan. 222, 
62 A.L.R. 150; Sea Gull Specialty Co. 
v. Snyder, 134 A. £35) 15 Maes: 
City of Milwaukee v. Roth, 201 N.W. 
251, 185 Wis. 307. 


7. Georgia Power & Light Co. v. 
Patterson, 166 S.E. 255, 46 Ga.App. 7; 
pee Cripp, 104 N.E. 565, 216 Mass. 


8. Beneficiaries “surviving,” re-. 
garners of dependency see infra § 


Posthumous children see 


infr : 
297. ts 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 279-280] 


dinarily to be determined on evidence of the facts as 
they existed at the time of the injury which result- 
ed in the employee’s death,® unaffected by conditions 
existing prior thereto?® except in specific cases where 
the statute requires dependency for a period of time 
prior to the injury;*? but the relation of dependency 
existing at the time’ of the accident is to be deter- 


WORKMEN’S COMPENSATION ACTS 


pendeney.?® 


happens.?? 


mined in the light of prior events and not to be con- 


trolled by an unusual temporary situation occasioned 
by fortuitous circumstances.!? Also the relationship 
prescribed by statute as a condition to compensa- 
tion to dependents must unless the statute otherwise 
provides be shown to have existed at the time of in- 
jury,'® and the rule applies in cases where under the 
statute there is a conclusive presumption of depend- 
ency;!4 but where there is an interval between in- 


jury and death, the existence of prescribed relation- 


9. Cal.—Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission, 239 P. 330, 197 Cal. 17. 


Colo.—Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
199 P. 483, 70 Colo. 229. 


Conn.—Blanton v. Wheeler & Howes 
Go., 99 A. 494, 91 Conn. 226, Ann.Cas, 
1918B 747. 


Ga.—Atkinson vy. Atkinson, 
170 S.B24527; 
Co. v. Patterson, 166 S.E. 
App. 7. 


Ill.— Robert Gair Co. v. Industrial 
Commission, 172 N.E. 46, 340 Ill. 99; 
L. M. & O. Motor Co. v. Industrial 
Commission, 167 N.H. 56, 335 Ill. 254. 


Ind.—Studebaker Corporation v. 
Anderson, (App.) 183 N.E. 408; Smith 
v. State Highway Commission, 134 N. 
E. 225, 78 Ind.App. 301; In re Lan- 
man, 117 N.E. 671, 65 Ind.App. 636. 


Iowa.—Kramer vy. Tone Bros., 199 
N.W. 985, 198 Iowa 1140. 


Me.—Brochu’s Case, 152 A. 535, 129 
Me. 391; MacDonald v. Employers’ Li- 
ability Assur. Corporation, 112 A. 719, 
120 Me. 52. 


Md.—States Engineering Co. v. 
Harris, 146 A. 392, 157 Md. 487. 


Mass.—Musgrave’s Case, 183 N.E. 
749, 281 Mass. 416; Gleason’s Case, 
169 N.E. 409, 269 Mass. 583; Free- 
man’s Case, 123 N.E. 845, 233 Mass. 
287; Bott’s Case, 119 N.E. 755, 230 
Mass. 152; Kenney v. Boston, 111 N.E. 
47, 222 Mass. 401; In re Bentley, 104 
N.E. 432, 217 Mass. 79. 


Mich.—Kimber v. Michigan Light 
Co., 203 N.W. 110, 229 Mich. 663; Eng- 
berg v. Victoria Copper Mining Co., 
167 N.W. 840, 201 Mich. 570; Miller 
v. Riverside Storage, etc., Co., 155 N. 
W. 462, 189 Mich. 360; Pinel v. Rapid 
Fog he hn 150 N.W. 897, 184 Mich. 


(App.) 
Georgia Power & Light 
255, 46 Ga. 


Mont.—Kearney y. Industrial Acci- 
dent Board, 1 P.(2d) 69, 90 Mont. 228; 
Edwards v. Butte & Superior Mining 
Co., 270 P. 634, 83 Mont. 122; Mor- 
gan v. Butte Central Min. & Mill. Co., 
194 P. 496, 58 Mont. 633. 


Ney.—Dahlquist v. Nevada Indus- 
trial Commission, 206 P. 197, 207 P. 
1104, 46 Nev. 107. 


N.Y.—Kelley v. Hoefler Ice Cream 
Co., 188 N.Y.S. 584, 196 App.Div. 800; 
Hoffman v. Van Benthugsen, 185 N.Y. 
S. 539, 195 App.Div. 76; Hess v. Down- 
er Steel Co., 181 N.Y.S. 674, 191 App. 
Div. 667 [aff 130 N.E. 908, 230 N.Y. 


596]; Mulraney v. Brooklyn Rapid 
es atts Co., 180 N.Y.S. 654, 190 App. 
iv. 774 


Or.—Paul v. State Industrial Acci- 
dent Commission, 272 P. 267, 273 P. 


. 


337, 127) Ors 1599); 
dustrial Accident Commission, 237 P. 
680, 115 Or. 484. 


R.I.—Dazy v. Apponaug Co., 89 A. 
L6O6 SOUR esl. 


Tenn.—Lenoir Car Works v. Hill, 
44 S.W.(2d) 321, 163 Tenn. 578; John- 
son Coffee Co. v. McDonald, 226 S.W. 
215, 143 Tenn. 505. 


Utah.—Rigby v. 1 
mission, 286 P. 628, 75 Utah 454; 
Combined Metals Reduction Co. v. In- 
dustrial Commission, 278 P. 1019, 74 
Utah 247. 


[a] Conditions at time of death.— 
Nugent v. Londonderry Collieries, 
[1930] 1 K.B. 159, [1929] W.C.&1. 266; 
Nugent v. Londonderry Collieries, 
uae L.T.Rep.N.S. 619, [1929] W.C.&I. 


10. Robert Gair Co. v. Industrial 
Commission, 172 N.E. 46, 340 Ill. 99; 
MacDonald v. Employers’ Liability 
Assur. Corp., 112 A. 719, 120 Me. 52. 


Industrial Com- 


11. Ex parte Woodward Iron Co., 
99 So. 649, 211 Ala. 111; McCormick 
v. Central Coal & Coke Co., 232 P. 


1071, 117 Kan. 686; Casella v. McCor- 
mick, 167 N.Y.S. 564, 180 App.Div. 
94; Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 216 N.W. 137, 220 
N.W. 377, 196 Wis. 159. 


12. Fordson Coal Co. v. Burke, 294 
S.W. 497, 219 Ky. 770. 


13. State v. Ramsey County Dist. 
Court, 158 N.W. 250, 133 Minn. 265; 
Casady v. State Industrial Accident 
Commission, 242 P. 598, 116 Or. 656. 


14. Ex parte Gude & Co., 105 So. 
657, 213 Ala. 584; Brochu’s Case, 152 
A. 535, 129 Me. 391; Ressi’s Case, 133 
N.E. 566, 240 Mass. 136. 


15. See infra § 309. 


16. Colo.—Employers’ Mut. Ins. 
Co. v. Industrial Commission, 199 P. 
483, 70 Colo. 229. 


Ga.—Atkinson v. Atkinson, (App.) 
170 S.B. 527. 


Ind.—Studebaker Corporation vy. 
Anderson, (App.) 183 N.E. 408. 


Me.—Brochu’s Case, 152 A. 535, 129 
Me. 391, 


Mass.—Gleason’s Case, 
409, 269 Mass. 583. 


Mich.—Engberg v. Victoria Copper 
eae Co., 167 N.W. 840, 201 Mich. 


Minn.—State v. Ramsey County 
ee Court, 158 N.W. 250, 133 Minn, 


Mont.—Kearney v. Industrial Ac- 
cident Board, 1 P.(2d) 69, 90 Mont. 
228; Morgan v. Butte Central Mining 


169 N.E. 


State v. State In- 
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ship at the time of death is sufficient in case of sur- 
viving relatives whose rights are not based on de- 
Conditions subsequent to the time of 
injury do not affect the rights of dependent vesting 
at that time,!® unless the statute provides for their 
termination on a conte en ey which subsequently 


[§ 280] g. Persons in Particular Relationship to 
Employee—(1) In General. 
a dependent must bring himself within the relation- 
ship to the employee fixed by the statute,t® either 
specifically as widow or widower,?® child,?° parent,”* 
brother or sister,?? orandchild or grandparent, 2g 
niece, nephew, aunt, or uncle,** or as next of kin,?® 
or member of the employee’s family?® or house- 


A person who claims as 


& Milling Co., 194 P. 496, 58 Mont. 633. 


Nev.—Dahlquist v. Nevada Indus- 
vee Commission, 206 P. 197, 46 Nev. 
07. 


N.Y.—Mulraney v. Brooklyn Rapid 
Transit Co., 180 N.Y.S. 654, 190 App. 
Div. 774. 


Tenn.—Johnson Coffee Co. v. Mc- 
Donald, 226 S.W. 215, 143 Tenn. 505. 


Utah.—Harness v. Industrial Com- 
mission, 17 P.(2d) 277. 


[a] Where adopted children were 
dependent on the deceased workman, 
the fact that they were not dependent 
at the time of the remarriage of his 
widow did not prevent them from 
claiming compensation under the 
workmen’s compensation act, it not 
being material what their status be- 
came after the death of deceased. 
Kramer v. Tone Bros., 199 N.W. 985, 
198 Iowa 1140. 


17. Finley v. Keisling Lumber Co., 
35 S.W.(2d) 388, 162 Tenn. 184. 


18. Mass.—In re Murphy, 113 N.E. 
283, 224 Mass. 592; Kelley’s Case, 111 
N.E. 395, 222 Mass. 538. 


Minn.—State v. Ramsey County 
beets Court, 158 N.W. 798, 134 Minn. 


N.J.—Newark Pav. Co. v. Klotz, 91 
A. 91, 85 N.J.Law 432 [aff 92 A. 1086, 
mem, 86 N.J.Law 690]. 


N.Y.—Friscia v. Drake Bros. Co., 
153 N.Y.S. 392, 167 App.Div. 496. 


Wis.—Armstrong v. Industrial 
Goan mlse tae 154 N.W. 844, 161 Wis. 


19. See infra §§ 281-289. 
20. See infra §§ 290-301. 
21. See infra §§ 302-305. 
22. See infra § 306. 

23. See infra § 307. 

en See infra § 308. 


In re Murphy, 113 N.E. 283, 
ry Thraige: 592; Kelley’s Case, 111 N. E. 
395, 222 Mass. 538, 541. 


“While dependency determines the 
right to compensation, it is also nec- 
essary that the dependent should be 
in the same degree of kinship as the 
statutory heir or heirs.” Kelley’s 
Case, supra. 


26. Cal—Federal Mutual Liabil- 
ity Ins. Co. v. Industrial Accident 
Commission, 202 P. 664, 187 Cal. 469. 


Conn.—Northrop v. Merritt-Chap- 
man & Scott Corporation, 137 A. 724, 
106 Conn. 2338. 


Kan.—Taylor v. Sulzbeer & Sons 
Co., 157 P. 485, 98 Kan. 169. 


5386 [71 C.J.] 


hold.?7 


“Next of kin” means blood relatives, and only 
those who are nearest in degree;?* but where the 
circumstances are such as to indicate the belief that 
it was the intention that the widow should be includ- 
ed in the term, it will be so construed.?° 


Member of employee’s family or household, as the 
words are used in the workmen’s compensation act, 
is held by some authorities to have reference to the 
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[§§ 280-281 


though not living with him? and, where the phrase is 


cumstances.?® 


family of which the employee is the head,*° and by 


others, who construe the phrase as used for identifi- 
cation purposes only, as the family or household of 
which the employee is a member. only.*? 
ent may be a “member of employee’s family” even 


Mass.—In re Murphy, 113 N.E. 283, 
224 Mass. 592; In re Newman’s Case, 
111 N.E. 359, 222 Mass. 563. 


Minn.—Lunceford v. Fegles Con- 
ae ae Co., 239 N.W. 678, 185 Minn. 
31. 


Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 230 P. 681, 64 
Utah 328, 331. 


‘It is however, in our judgment, 
clearly deducible from the weight of 
authority that the family relationship 
is a social status and not one neces- 
sarily founded upon contract; also 
that the individuals may be members 
of the same family without sustain- 
ing to each other any blood relation- 
ship. There must, however, be some 
legal or moral obligation for support 
existing between the individuals com- 
posing the family.” Utah Fuel Co. v. 
Industrial Commission of Utah, su- 
pra. 


[a] Members of workman’s family 
dependent on workman’s earnings.— 
Under an act providing that ‘‘depend- 
ents of a workman entitled to claim 
compensation under the act where the 
injury results in death are such of 
the members of the workman’s family 
as were wholly or in part dependent 
upon the earnings of the workman at 
the time of his death,” a sister of 
the workman’s deceased wife who 
lived with the workman fifteen years 
thereafter as housekeeper and after 
he had contracted a disease in his 
work for which he received compensa- 
tion under the act, and married him 
when known to be dying from the dis- 
ease, is entitled to death benefits un- 
der the act, she being “a member of 
the workman’s family” and dependent 
on his earnings, or on the weekly pay- 
ments which had taken their place. 
Brazewell v. Emmott, 140 L.T.Rep. 
N.S. 603, [1929] W.C.&I. 148. 


Members of employee’s family: 
Aunts see infra § 308. 
Illegitimate children see infra § 295. 
Woman not legal wife see infra § 289. 


27. Moore Shipbuilding Corp. v. In- 
dustrial Accident Commission, 196 P. 
257, 185 Cal. 200; Franklin Fluorspar 
Co. v. Bell, 57 S.W.(2d) 481, 247 Ky. 
507: Nall v. Wakenva Coal Co., 33 S. 
W.(2d) 631, 286 Ky. ‘598; Jones v. 
Powell Lumber Co., 101 So. 135, 156 
La. 767; Kinnard v. Tennessee Chemi- 
cal Co., 7 S.W.(2d) 807, 157 Tenn. 206. 


Woman not legal wife as member 
of employee’s household see infra § 
289. 


28. Kelley’s Case, 111 N.E. 395, 222 
Mass. 538. 
[a] Half brother.—Although a de- 


ceased employee, a minor, was a mem- 


A depend- 


ber of the family of claimant, his half 
brother who was partially dependent 
on his wages for support, claimant 
could not be regarded as within the 
term “next of kin,’ as employed in 
the definition of dependent, the em- 
ployee having left a surviving father. 
ee Case, 111 N.E. 395, 222 Mass. 


29. National Pewer Const. Co. v. 
a 144 N.E. 557, 559, 81 Ind.App. 


“The technical meaning of the ex- 
pression must yield to the apparent 
legislative intention. Hoke v. Jack- 
man, 107 N.E. 65, 182 Ind. 536, 543.” 
National Power Const. Co. v. Rouleau, 
supra. 


30. Taylor v. Sulzberger, etc., Co., 
157 P. 485, 98 Kan. 169; .Stafford’s 
Case, 180 N.E. 109, 238 Mass. 93; In 
re Murphy, 113 N.E. 283, 224 Mass. 
592; Illinois Steel Co. v. Peterson, 
199 N.W. 154, 184 Wis. 273. 


31. Maryland Casualty Co. v. Cole- 
man, 295 S.W. 1044, 220 Ky. 764. 


32. In re Newman’s Case, 111 N.E. 
859, 222 Mass. 568. 


33. Utah Fuel Co. v. Industrial 
Commission of Utah, 230 P. 681, 64 
Utah 328. 


34. See infra §§ 289, 295. 


35. Holmberg v. Cleveland-Cliffs 
Iron Co., 189 N.W. 26, 219 Mich. 204. 


36. Cross references: 


Nature and extent of dependency see 
supra §§ 272-274. 


Presumption of continuance of mar- 
riage relation see infra § 857. 


Remarriage by widow, effect on de- 
pendency see infra § 313. 


Widow as next of kin see supra § 281. 


37. Potts v. Niddrie & Benhar Coal 
Co} td’, lois tT eA. 531 Hodgson 
v. West Stanley Colliery, [1910] A.C. 
229; Polled v. Great Northern R. Co., 
5. B.W.C.C. 620. 


[a] No conclusive presumption 
under. English act.—Where the facts 
clearly show that the family was sup- 
ported by the joint earnings of the 
father and two sons, the wife cannot 
claim to have been wholly supported 
by her husband: “It was argued that 
the mother was, in the eye of the law, 
wholly dependent upon her deceased 
husband, and, being so, could not pos- 
sibly be in any degree dependent up- 
on her two deceased sons. But 
when asked if the presumption could 
be rebutted by conclusive proof that 
it was diametrically opposed to the 
fact, as here, he would not admit that 
it could be so rebutted. How a pre- 
sumption could be better rebutted I 
really do not know. In this argument 


[§ 281] (2) Widows 
General. Contrary to the rule under the English act 
making dependency a question of fact in all cases,** 
subject to presumptions that maybe rebutted,*®* the 


used alternatively with next of kin, even though not 
a blood relative;?? but in some jurisdictions a per- 
son may not base his claim as “member of a fam- 
ily’ upon an illicit relationship,’* although there 
is authority for the view that family relationship 
between persons living together in one house under 
one head or manager may be based on recognition of 
moral duty to support in connection with other cir- 


~ 


and Widowers?*—(a) In 


I am told that I am by law required 
to affirm something as the truth 
which every one knows to be entirely 
false. The short answer is that the 
law requires no such thing. There 
are such things as legal fictions, 
which have.a peculiar history of their 
own, but this is not one of them.” 
Hodgson v. West Stanley Colliery, 
[1910] A. C.4228 23a, 


{b] Wife supporting herself and 
living apart from her husband is not 
a dependent in fact entitled to com- 
pensation under the statute. New 
pees Collieries v. Keeling, [1911] 


[ec] Widow of unemployed work- 
man, unable at the time of death to 
support her, is a dependent in fact if 
she was supported by him when em- 
ployed, and there was a probability of 
future employment when he died. 
Lee v. Munro, 98 L.J.K.B. 49, [1928] 
W.C.&I. 365. ‘ 


[d] Insane wife in an asylum 
which supported her was not depend- 
ent in fact on her husband in the ab- 
sence of evidence of probable recov- 
ery. Bacon v. Longrake Spar Co., 146 
17.1, oL1550 [1932]) WW Greed: 


[e] Obligation of husband to sup- 
port and no alternative means of sub- 
sistence on which the wife can rely 
as a substitute for that obligation 
constitute dependency in fact. Coul- 
thard v. Consett Iron Co., [1905] 2 
K.B. 869. * 


{[f{] Husband, separated in fact 
from wife, but not by judgment of 
the courts, may claim the indemnity 
granted him by Workmen’s Compen- 
sation Act § 3. Sincennes-McNaugh- 
ton Line v. Bruneau, 35 Que.K.B. 247, 
[1924] 1 Dom.L.R. 263 [aff [1924] 2 
Dom.L.R. 7]. 


38. Williams v. Ocean Coal Co., 
Ltd., [1907] 2 K.B. 422, 427. 


“It is not a presumption which can- 
not be rebutted, but there are some 
circumstances which certainly are not 
sufficient to negative or rebut that 
presumption. The presumption is not 
rebutted by the mere fact of deser- 
tion. It is not rebutted by proof that 
de facto not one penny was being con- 
tributed by the husband to the wife’s 
support at the time of his death. It 
is not rebutted by evidence that the 
wife was in fact being kept alive and 
maintained by her.relations as a mat- 
ter of charity or kindness. It is not 
rebutted merely by evidence that the 
wife is not being supported by her 
husband, or is maintaining herself by 
going to domestic service, earning 
small sums of money as a charwoman, 
or otherwise. It is not rebutted by 


‘proof that she was in the workhouse 


at the date of-his death. The pre- 
sumption can only be rebutted by 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 281-282] - 


rule in this country under most workmen’s compensa- 
tion acts is that total dependency of a wife on her 
husband’s earnings, or of a husband on his wife’s 
earnings, is conlusively presumed if certain facts 
forming the basis of the presumption are shown;?° 
but facts barring the presumption do not necessarily 
deprive claimant of the right to show dependency in 
fact,*® nor do facts showing nondependeney in fact 
affect claimant’s right to compensation when the con- 
elusive presumption is established.*? 
rights are no higher than those of her deceased hus- 
band,*? unless the statute otherwise provides.* 


[§ 282] (b) What Claimant Must Show in Gener- 


there being reasonable evidence jus- 
tifying a Court in coming to the con- 
clusion that this presumption, like 
any other presumption, is in fact re- 
butted.” Williams v. Ocean Coal Co., 
Ltd., supra. 


[a] Wife separated from husband 
who left her to seek work and did not 
contribute to her support, but who 
kept up conjugal relations with her, is 
held dependent, the presumption of 
dependency in such cases not having 
been rebutted. Williams v. Ocean 
Coal Co., [1907] 2 K.B. 422. 


39. In re Nelson, 105 N.E. 357, 217 
Mass. 467. See also cases infra § 282 
notes 46-64. 


[a] Keason for distinction from 
English act.—‘‘Workmen’s compensa- 
tion acts are founded upon the theory 
of compensation to dependents when 
death ensues. This rests upon the 
fact of dependency. .The English act 
makes dependency a question of fact 
in all cases. Potts v. Niddrie, etc., 
Coal Co:, [1913] A.C. 581; Hodgson 
v. West Stanley Colliery, [1910] A.C. 
229. Our act makes an exception by 
fixing an absolute presumption of de- 
pendency (without regard to what 
the fact really is) in favor of a wife 
and of a husband when there is an 
actual living together. Each is con- 
clusively presumed to be totally de- 
pendent upon the other. It might be 
extremely difficult to measure the ex- 
tent of dependency whete the wife 
was earning something beside keep- 
ing the house and performing the or- 
dinary wifely duties. Therefore our 
act says that where there is a real 
living together the fact of depend- 
ency shall not be inyguired into; it 
shall be set at rest by a conclusive 
assumption.” In re Nelson, 105 N.E. 
357, 217 Mass. 467, 469. 


Conclusive presumption of depend- 
ency see supra § 277. 


40. Veber v. Massachusetts Bond- 
ing, ete, Co., 112 N.E. 485, 224 Mass, 
86; Finn v. Detroit, etc., R. Co., 155 
N.W. 721, 190 Mich, 112, L.R.A. 1916C, 
1142. 


.41. Martin v. Glenwood Park Sani- 
tarium, 156 S.E. 849, 200 N.C. 221. 


42. Curran v. Vang Const. Co., 133 
A. 261, 286 Pa. 245. 


[a] Death not result of accident in 
course of employmezrt gives the wid- 
ow no right to compensation under 
the statute. Curran vy. Vang Const. 
Ce:, 133. A. 261, 286 Pa. 245. 


[b] Where approved lump sum 
settlement, accepted by husband be- 
fore his death, was complete compen- 
sation, the widow after his death is 
not entitled to further award. Lin- 
coln Packing Co. v. Coe, 232 N.W. 92, 
120 Neb. 299. 


43. Plumstead v. Roxbury Tp., 
Morris County, 151 A. 489, 8 N.J.Misc. 
W17 [aff 156 A. 657, 108 N.J.Law 202]. 


[a] Widow of government em- 


* 
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al.44 


A widow’s 


ployee is not within the restriction 
denying compensation to an employee 
if earning over twelve hundred dol- 
lars a year, the restriction not being 
applicable to dependents in case of an 
employee’s death. Roxbury Tp. v. 
Plumstead, 156 A. 657, 108 N.J.Law 
202 [aff'151 A. 489, 8 N.J.Misc. 717]; 
Jersey City v. Borst, 101 A. 10338, 90 
N.J.Law 454. 


44. Nature’ and elements of de- 
pendency generally see supra §§ 272- 
274. 


45. Roberts v. Whaley, 158 N.W. 
209, 192 Mich. 133, L.R.A.1918A, 189. 


[a] Commitment to asylum.—(1) 
An insane wife, committed to an in- 
stitution and supported by the state 
for nine years prior to the death of 
her husband, is not dependent on his 
earnings. Roberts v. Whaley, 158 N. 
W. 209, 192 Mich. 133, L.R.A.1918A 
189. (2) But a wife who is taken to 
an insane asylum for treatment and 
during her stay there is supported by 
the institution is held to be dependent 
on her husband who supported her 
when she was taken to the asylum 
and who was killed while she was 


there. Kelly v. Hopkins, [1908] 2 
Tr. 84. 
{[b] Where living apart and par- 


tially supporting herself, a wife is not 
entitled to the full award granted un- 
der the statute to a widow partially 
dependent and a part of her deceased 
husband’s household. Bodnarik  v. 
Empire Floor & Wall Tile Co., 156 A. 
450, 108 N.J.Law 75 [rev 151 A. 908, 
8 N.J.Misc. 718, foll Schmid v. Stanton 
Forging Co., 142 A. 4, 104 N.J.Law 


471]. 
46. Stojic v. Industrial Commis- 
SiON, a20 Di Ne Wie (90 p Looe WV ISs, 22s 


Belle City Malleable Iron Co. vy. In- 
dustrial Commission of Wisconsin, 
eae Ce 899, 170 Wis. 293, 7 A.L.R. 


[a] Physical disability of husband 
and inability to support his wife does 
not bar her right as a dependent un- 
der the statute, where a living togeth- 
er is proved. State v. Industrial Com- 
mission of Ohio, 183 N.E. 920, 126 
Ohio St. 85. 


[b] Marriage after accident.—(1) 
While a wife who marries an em- 
ployee after the injury and is living 
with him at the time of his death is 
conclusively presumed to be a depend- 
ent, her rights to compensation are 
negatived by other provisions in the 
statute defining “dependents” as 
members of the employee’s family or 
next of kin dependent at the time of 
the injury. Gleason’s Case, 169 N.E. 
409, 269 Mass. 583. (2) But under 
other statutes it has been held that 
while a wife living with her husband 
at the time of his death gives rise 
to a rebuttable presumption of de- 
pendency, marriage after the acci- 
dent to a totally disabled employee, 
if followed by the wife’s living with 
the husband until his death, entitles 
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To establish her right to recover as a depend- 
ent under the workman’s compensation act, a widow 
must show either a dependency in fact*® or, depend- 
ing on the terms of the particular statute, a living to- 
gether with her husband,‘® in which ease, in the ab- 
sence of proof of dependency in fact, a living apart,*’ 
even for justifiable cause,** or after divoree,*® will 
bar recovery; or a living together or actual depend- 
eney for support,°° in which ease a living apart does 
not defeat the widow’s right to compensation if ac- 
tual dependency is shown;*! or a living together or 
a living apart for justifiable cause,®>? in which case 
a separation with consent of both husband and wife 


her to the death benefit under the law 
both where he contributes to the sup- 
port of his wife out of compensation 
received for disability (Austin Co. v. 
Brown, 167 N.E. 874, 121 Ohio St. 
271) (3) and where he does not (State 
v. Industrial Commission of Ohio, 183 
N.E. 920, 126 Ohio St. 85). 


47. Milton v. Long-Bell Lumber 
Co., 115 So. 582, 165 La. 336; Jones v. 
Dendinger, Ine, (La.App.) 147 So. 
732; Knox v. Louisiana Long Leaf 
Lumber Co., 138 So. 139, 18 La.App. 
235; Zuviceh v. Schnyder, 137 So. 379, 
18 La.App. 121; Hassan’s Case, 134 
N.E. 260, 240 Mass. 355; Breakey’s 
Case, 126 N.E. 769, 235 Mass. 460; 
In re Gallagher, 106 N.E. 558, 219 
Mass. 140; Nelson’s Case, 105 N.E. 
357, 217 Mass. 467; In re Bentley, 
104 N.E. 432, 217 Mass. 79; Kalcie v. 
Newport Mining Co., 163 N.W. 962, 
197 Mich. 364; Roberts v. Whaley, 158 
N.W. 209, 192 Mich. 133, L.R.A.1918A 
189; Finn v. Detroit, etc., R. Co., 155 
N.W. 721, 190 Mich. 112, L.R.A.1916C 
1142; Utah-Apex Mining Co. v. In- 
dustrial Commission, 228 P. 1078, 64 
Utah 221. 

48. In re Gallagher, 106 N.E. 558, 
219 Mass. 140. 


49. Wesley _v. Industrial Commis- 
sion of Utah, 209 P. 337, 60 Utah 415. 


50. Shimkus v. Philadelphia & 
Reading Coal & Iron Co., 124 A. 335, 
280 Pa. 88; Creasy v. Phenix Utili- 
ties Co., 120 A. 659, 276 Pa. 583; Mor- 
ris v. Yough Coal & Supply Co., 109 
A. 914, 266 Pa. 216; Geytko v. Pitts- 
burgh & Eastern Coal Co., 88 Pa.Su- 
per. 522; Hallman v. Starr Printing 
Co., 70 Pa.Super. 562; Sweet v. Sher- 
wood Ice Co., 100 A. 316, 40 R.I. 203. 


51. Creasy v. Phoenix Utilities Co., 
120 A. 659, 276 Pa. 6583; Morris v. 
Yough Coal & Supply Co., 109 A. 914, 
266 Pa. 216; Allem v. E. J. Romig & 
Son, 100 Pa.Super. 502. 


52. Moriarty’s Case, 138 A. 555 
126 Me. 358; Scott’s Case, 104 A. 794 
117 Me. 486; Newman’s Case, 111 N.E. 
359, 222 Mass. 563, 566, L.R.A.1916C 
1145; Martilla v. Quincy Mining Co., 
191 N.W. 193, 221 Mich. 525, 30 A.L.R. 
1249; Kirkley v. General Baking Co., , 
186 N.W. 482, 217 Mich. 307. 


Hauiving. sfapant Jifor justifiable 
cause.’ These words have been in- 
terpreted by this court in numerous 
decisions. They have been construed 
in divorce proceedings. brought by a 
wife against her husband for deser- 
tion, in petitions brought by her for 
Separate support and maintenance, as 
well as in actions brought against the 
husband to recover for necessaries 
furnished to his wife. These words 
have acquired a peculiar and appro- 
priate meaning in the law. We are 
therefore bound to construe them in 
accordance with such meaning. This 
is the rule of exposition stated in R. 
L. c 8 § 4 cl 3.” Newman’s Case, su- 
pra. 


[a] 


Under statute naming “sur. 
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will not bar recovery;*? or a living apart or aban- 
donment plus nonsupport for twelve months prior to 
the aceident,°4 in which ease a living apart does not 
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bar recovery if the husband continued to support ;°° 


or an absence of voluntary desertion, abandonment, 
or living apart,®* in which case all three of these ele- 
ments must appear before the conclusive presump- 
tion of dependency ean be overthrown;°*? or an ab- 
sence of voluntary desertion, abandonment, or living 
apart plus a contribution by the husband toward her 
support in some way,°® the intent of her husband not 
to support her “in any way,” barring her right to 
compensation, being shown by the nature and extent 
of his contributions;°® or a legal obligation of her 


husband to support her,®° in which 
gether,®! or demand for support,°? 


viving wife” of the employee as ben- 
eficiary and defining “widow” as “de- 
cedent’s wife, living with or depend- 
ent for support upon him at time of 
his death or living apart for justifi- 
able cause or by reason of his deser- 
tion at such time,’ the wife of dece- 
dent not living with him or depend- 
ent on him for support or living apart 
for justifiable cause is not entitled to 
compensation. T. J. Moss Tie Co. v. 
Tanner, 44 F.(2d) 928; Williams v. 
Lawson, 35 F.(2d) 346. 


53. Albee’s Case, 145 A. 742, 128 
Me. 126; Fierro’s Case, 111 N.E. 957, 
223 Mass. 378; Newman’s Case, 111 
ke 359, 222 Mass. 563, L.R.A.1916C 
1145. 


54. Coletrane v. Ott, 103 S.E. 102, 
86 W.Va. 179. 


55. Coletrane v. Ott, supra. 


56. Colo.—Employers’ Mut. Ins. 
Co. v. Industrial Commission of Colo- 
rado, 260 P. 106, 82 Colo. 281; Vaughn 
v. Industrial Commission of Colorado, 
245 P. 712, 79 Colo. 257. 


Ga.—O’Neal v. American Mut. Lia- 
bility Ins. Co., 152 S.E. 488, 41 Ga.App. 
223; Ocean Accident & Guaranty 
Corp. v. Council, 134 S.E. 331, 35 Ga. 
App. 632. 


Kan.—McCormick vy. Central Coal & 
Coke Co., 232 P. 1071, 117 Kan. 686. 


Ky.—Layman Calloway Coal Co. 
v. Martin, 273 S.W. 496, 209 Ky. 690; 
Jones v. Louisville Gas & HPlectric 
Co., 273 S.W. 494, 209 Ky. 642. 


Tenn.—Pruden Coal & Coke Co. v. 
Johnson, 53 S.W.(2d) 384. 


[a] Marriage after accident.—One 
who married the employee in good 
faith after the accident cannot base 
her claim on not having abandoned 
one who was not her husband at the 
time of the accident. Atkinson v. At- 
kinson, (Ga.App.) 170 S.E. 527. 


57. Empire Zine Co. v. Industrial 
Commission, 206 P. 158, 71 Colo. 251. 


58. Wilson v. Birmingham Electric 
Co., 122 So. 411, 219 Ala. 436; Gulf 
States Steel Co. v. Witherspoon, 106 
So. 900, 214 Ala. 130; Johnson v. Re- 
public Iron &:Steel Co., 102 So. 44, 
212 Ala. 149; Ex parte Thomas, 96 
So. 2338, 209 Ala. 276; James Black 
Dry Goods Co. v. Iowa Industrial 
Com’r, 173 N.W. 238, 186 Iowa 657. 


[a] Involuntary absence of wife 
from home of deceased prior to injury 
did not change her status as a depend- 
ent. Gulf States Steel Co. v. Wither- 
spoon, 106 So. 900, 214 Ala. 130. 


[b] Widow not receiving any con- 
tribution for support is not entitled 
to compensation. Wilson y. Birming- 


case a living to- 
is not essential, 


im Electric Co., 122 So. 411, 219 Ala. 
36. 


[ec] Wife, whom deceased had 
wrongfully abandoned and ceased to 
support for ten years prior to his 
death, was not entitled, to compensa- 
tion within the statute defining a 
wife as a dependent, “unless volun- 


tarily living ‘apart : or un- 
less . . . husband was not con- 
tributing to her support.’ Johnson 


v. Republic Iron & Steel Co., 102 So. 
44, 212 Ala. 149. 


59. Woodward Iron Co. 
116 So. 425, 217 Ala. 361. 


60. East St. Louis Board of Educa- 
tion v. Industrial Commission, 131 N. 
BE. 1238, 298 Ill. 61; H. G. Goelitz Co. 
v. Industrial Board of Illinois, 115 N. 
EB. 855, 278 Ill. 164; Schulz v. Great 
Atlantic & Pacific Tea Co., (Mo.) 56 
S.W.(2d) 126; Caldwell v. J. A. Kreis 
& Sons, (Mo.App.) 50 S.W.(2d) 725; 
Beck v. Kansas City Public Service 
Co., (App.) 48 S.W.(2d) 213 [transf 
(Mo.) 37 S.W.(2d) 589]; Beecham v. 
Greenlease (Cadillac) Motor Co., 38 
S.W.(2d) 535, 225 Mo.App. | 619; 
Holmes v. Mack International Truck 
Co., 28 S.W.(2d) 446, 224 Mo.App. 427; 
Woods v. American Coal & Ice Co., 
(Mo.App.) 25 S.W.(2d) 144; Cotter v. 
Valentine Coal Co., 14 S.W.(2d) 660, 
222 Mo.App. 1138 [cert quashed 28 S. 
W.(2d) 1028, 325 Mo. 277]; Goodwin 
v. Elm Orlu Mining Co., 269 P. 403, 83 
Mont. 152. 


v. Jones, 


[a] “Temporary alimony” and 
award of “compensation” are not 
analogous, one being for support 


pending determination of wife’s sta- 
tus, and other after status has been 
determined (Rev. Codes 1921, § 2876). 
Goodwin v. Elm Orlu Mining Co., 269 
P. 403, 88 Mont, 152. 


61. Smith-Lohr Coal Mining Co. v. 
Industrial Commission, 121 N.E. 231, 
286 Ill. 34. 


62. Goodwin v. Elm Orlu Mining 
Co., 269 P. 4038, 88 Mont. 152. 


63. H. G. Goelitz Co. v. Industrial 
ee Illinois, 115° N.E. 855,..278 


64 Plath v. Industrial Accident 
Commission, 2938 P. 89, 109 Cal.App. 
349; Jelicic v. Vermillion Coal Co., 144 
N.E. 38, 81 Ind.App. 675; Collwell v. 
Bedford Stone & Construction Co., 
126 N.E. 439, 73 Ind.App. 344; Muncie 
Foundry & Machine Co. v. Coffee, 117 
N.E. 524, 66 Ind.App. 405; In re Car- 
roll, 116 N.E. 844, 65 Ind.App, 146. 


[a] Wife deserting her husband 
without cause and not thereafter sup- 
ported by him is not entitled to com- 
pensation on the ground of her in- 
sanity and a husband’s statutory lia- 


[§§ 282-283 


and a failure of the husband to contribute to her sup- 
port is immaterial;®* or either a living together or 
legal lability of the husband to support.°+ 


[§ 283] (c) What Constitutes Compliance with 
Particular Statutory Conditions—aa. “Living To- 
gether’’®°—(aa) In General. In some jurisdictions 
it has been held that husband and wife, in order to 
be regarded as living together, must be maintaining 
a home and living together in the same household 
or actually cohabiting under conditions which would 
be regarded as constituting a family relation;°® 
there is authority in support of the broader view 
that a physieal living together is,not necessary so 
long as there is no legal separation_or an actual sep- 
aration in the nature of an estrangement,®’ so that 


bility to support his insane wife, her 
desertion preceding her insanity in 
point of time. Plath v. Industrial Ac- 
cident Commission, 293 P. 89, 109 Cal. 
App. 349. 


65. Living together as question of 
law and fact see infra § 998. 


66. In re Gorski, 116 N.E. 811, 227 
Mass. 456; Holmberg’s Case, 120 N.E. 
353, 231 Mass. 144; Bott’s Case, 119 
N.E. 755, 230 Mass, 152; Newman’s 
Case, 111 N.E. 359, 222 Mass. 563, 
L.R.A.1916C 1145; In re Gallagher, 
106 N.E. 558, 219 Mass. 140; Kalcic 
v. Newport Mining Co., 163 N.W. 962, 
197 Mich. 364; Roberts v. Whaley, 
158 N.W. 209, 192 Mich. 133, L.R.A. 
1918A 189; Finn v. Detroit, ete, R. 
Co., 155 N.W. 721, 724, 190 Mich. 112, 
L.R.A.1916C 1142. 


“There may be temporary absences 
and incidental interruptions arising 
out of changes in the house or town 
of residence, or cut of travel for busi- 
ness or pleasure. But there must be 
a home and a life in it. The matri- 
monial abode may be a roof of their 
own, a hired tenement, a boarding 
house, a rented room or even a room 
in the house of a relative or friend, 
however humble or temporary it may 
be. But it is the situation arising 
from the existence of a common home, 
a place of marital association and mu- 
tual comfort, broken up or put in peril 
of hardship or extinction by the hus- 
band’s death, which is protected by 
the conclusive presumption of depend- 
ency established beyond the peradven- 
ture of dispute by the statute.” In re 
ear 105 N.H. 357, 217 Mass. 467, 


[a] Marriage after accident, while 
the husband was in the hospital 
where he died, gives the wife no . 
rights, the husband and wife not hay- 
ing been living together at the time 
of his death within the meaning of 
the statute. Sarich vy. Industrial 
Commission, 227 P. 1039, 64 Utah 17, 
35 A.L.R. 1062. 


67. Zuviceh v. Schnyder, 137 So. 
379, 18 La.App. 121; Harris v. Louisi- 
ana Oil Refining Corporation, 127 So. 
40, 18 La.App. 416; Industrial Com- 
mission of Ohio v. Dell, 135 N.R. 669, 
104 Ohio St. 389, 34 A.L.R. 422; Evans 
v. Industrial Commission of Ohio, 17 
Ohio App. 84 [aff sub nom. Industrial 
Commission of Ohi® v. Dell, 135 N.E. 
669, 104 Ohio St. 389, 34 A.L.R. 422]; 
Musselli v. Industrial Commission of 
Ohio, 8 Ohio App. 407; White vy. 
Yaple, 23 Ohio N.P.N.S. 217; Ware vy. 
Industrial Commission, 19 Ohio N.P. 
N.S. 251; Northwestern Iron Co, v. 
State Industrial Commission, 142 N., 
W. 271, 154 Wis. 97, 101, L.R.A.1916A 
366, Ann.Cas.1915B 877. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 283-285] 


in these eases the issue is the character, and not the 
fact or duration, of the separation.®® 
view has been adopted and limited by the express 


terms of some statutes.® 


[§ 284] (bb) Temporary Absences.7° 
temporary absences,** or even a prolonged absence if 
not intended to be permanent,’? do not negative the 
statutory presumption, or the widow’s right to ¢om- 
pensation under the statutory definition of 
ow,”7* especially where regular contributions to sup- 
port are shown,** an actual separation in the nature 
of an estrangement will have that effect™® even 
though a possibility of reconciliation may be shown 


to exist.7® 


“Proof of total dependency is dis- 
pensed with under the statute where 
the husband and wife are ‘living to- 
gether’ at the time of the death of 
the injured employee. It seems, 
therefore, quite obvious that the leg- 
islature intended. by the use of the 
words to include all cases where there 
is no legal or actual severance of 
the marital relation, though there 
may be physical separation of the 
parties by time and distance. The 
‘living together’ contemplated by the 
statute, we think, was intended to 
cover cases where no break in the 
marriage relation existed, and there- 
fore physical dwelling together is 
not necessary, in order to bring the 
parties within the words ‘living to- 
gether.’ There must be a legal sepa- 
ration or an actual separation in the 
nature of an estrangement, else there 
is a ‘living together’ within the mean- 
ing of the statute. This seems to be 
the reasonable and practical construc- 
tion of the law, and the one which 
we think the legislature intended. If 
the law should receive the construc- 
tion that there must be physical 
dwelling together in order to satisfy 
the statute, it is plain that the pur- 
pose of the law would in many cases 
be defeated, because in many cases 
the spouse may be absent from home 
for long intervals, although there be 
no break in the marriage relation, no 
estrangement, and no intent to sepa- 
rate or sever the existing relation or 
change the relations or obligations 
created by the marriage contract.” 
Northwestern Iron Co. v. State In- 
dustrial Commission, supra. 


68. Stojic v. Industrial Commis- 
sion, 205 N.W. 795, 188 Wis. 228; 
Northwestern Iron Co. v. State Indus- 
trial Commission, 142 N.W. 271, 154 
Wis. 97, 102, L.R.A.1916A 366, Ann. 
Cas.1915B 877. 


“There seems to be no solid reason 
why an absence of a month or a year 
or less should require a different con- 
struction of the words ‘living togeth- 
er’ than an absence of three years and 
three months or more. The question 
does not turn on time or distance, but 
upon the nature and character of the 
absence and the intention of the par- 
ties respecting it. Intent is an im- 
portant element in determining the 
nature of absence.” Northwestern 
Iron Co. v. State Industrial Commis- 
sion, Supra. 


69. T. J. Moss Tie Co. v. Tanner, 44 
F.(2d) 928 [cert den 51 S.Ct. 353, 283 
U.S. 829, 75 L.Ed. 1442]. 


[a] Under Longshoremen’s and 
Harbor Workers’ Compensation Act, 
a widow temporarily absent from 
home while working to acquire money 
to pay for the home was living with 
her husband as respected her right to 
compensation. T. J. Moss Tie Co. v. 
Tanner, 44 F.(2d) 928 [cert den 51 S. 
Ct. 353, 283 U.S. 829, 75 L.Ed. 1442]. 
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The broader 
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[§ 285] bb. “Living Together or Actual Depend- 
ency for Support.” 
that no compensation shall be payable to a widow 


Under a provision of a statute 


unless living with her husband at the time of his 
death, or actually dependent on him for support, de- 


While 


“wid- 


al.s+ 


pendency, where the wife is shown to have been liv- 
ing apart from her husband, must be actual,’’ either 
contributions made and accepted,*® or, in some juris- 
dictions, an unrepudiated obligation to support,*® 
or a repudiated obligation not acquiesced in,®° al- 
though in other jurisdictions under a statute similar 
in form legal obligation to support is held immateri- 
Where the statute includes the surviving hus- 
band among the beneficiaries named and defines “hus- 


band” as meaning only a husband incapable of sup- 


70. _ Temporary absence as volun- 
tary living apart see infra § 287. 


71. Muncie Foundry & Mach. Co. v. 
Coffee, 117 N.E. 524, 66 Ind.App. 405; 
In re Nelson, 105 N.E. 357, 217 Mass. 
ee White v. Yaple, 23 Ohio N.P.N.S. 


. 


. [a] Temporary separation. 
“There may be many instances where 
there is a total dependency although 
there is a temporary separation of 
husband and wife. There may be a 
physical dissociation and a breaking 
up of the home with a definite pur- 
pose to resume the normal conditions 
of married life. The act provides 
for these cases by requiring depend- 
ency to be determined in accordance 
with the truth. But words which 
signify living together do not aptly 
describe such a_ situation. These 
words are used in antithesis to liv- 
ing apart. They exclude a condition 
where there is neither a home nor 
an actual dwelling together, and 
where the suspension of this rela- 
tion is something more than a mere 
temporary incident of a changing 
family habitation.’’ In re Nelson, 
105 N.E. 357, 217 Mass. 467, 470. 


72. Kiautka v. Stanley Works, 123 
A. 839, 100 Conn. 345. 


73. T. J. Moss Tie Co. v. Tanner, 
44 F.(2d) 928; Klautka v. Stanley 
Works, 123 A. 839, 100 Conn. 345. | 


74 American Smelting & Refining 
Co. v. Industrial Commission of Utah, 
250 P. 651, 68 Utah 383. 


75. Brown yv. Templeton Coal Co., 
137 N.E. 724, 79 Ind.App. 244; Collwell 
v. Bedford Stone & Construction Co., 
126 N.E. 439, 73 Ind.App. 344; Finn 
v. Detroit, etc., R. Co., 155 N.W. 721, 
eg 190 Mich. 112, 120, L:R.A.1916C 
1142. 


“In those cases where absence of 
the husband, by reason of employ- 
ment or other common causes re- 
garded as temporary, from an estab- 
lished home in which he resided 
with his wife or family has been 
held not to negative the statutory 
presumption, it is nevertheless rec- 
ognized that the family relations in 
intent and fact must otherwise exist 
unbroken. Pven in the extreme case 
of Northwestern Iron Co. v. State 
Industrial Commission, 142 N.W. 271, 
154 Wis. 97, L.R.A.1916A 366, Ann.Cas. 
1915B 877, cited and relied upon in 
claimant’s brief—with which In re 
Nelson, 105 N.E. 357, 217 Mass. 467, 
does not harmonize in all particulars 
—the rule is guarded, and it is made 
plain that a wife may not be con- 
strued as living with an absent hus- 
band where there is an actual sepa- 
ration in the nature of an estrange- 
ment at the time of his injury and 
there exists at that time an actual 
severance or break in the marital 
relations. In this case it is the 


wife who had voluntarily absented 
herself from her home and husband 
under just the conditions last above 
recited, and therefore the conclusive 
presumption of total dependence 
does not obtain.” Finn vy. Detroit, 
ete., R. Co., Supra. 


76 Finn v. Detroit, ete, R. Co., 
supra. 
[a] Mere possibility of recon- 


ciliation and resumption of marital 
relations will not alter the rule stat- 
ed in the text. Finn vy. Detroit, etce., 
R.2-€0;, 155 .N.W, C21, ga, HL oUSwviten: 
112, L.R.A.1916C 1142 (where the 
court said: ‘In this case the nature 
and character of claimant’s absence 
from her home and husband are un- 
disputed, and, whatever reason, pref- 
erence, or pretext she may have had 
for such course, it is manifest that 
she intended to and did sever their 
personal marital relations for an in- 
definite period with the possibility 
and the expectation, as she represents, 
that at some indefinite time in the 
future, after a reconciliation, they 
would. be resumed. In the most 
favorable view, as She states the 
case, the husband and, wife were 
voluntarily living apart because they 
were not happy together, in different 
states, each following the pursuits 
and living the separate life led be- 
fore marriage, but in friendly cor- 
respondence with each other and a 
possibility that the existing es- 
trangement, whatever it was, might 
some time be reconciled and they live 
together again”). 


77. Shimkus v. Philadelphia & 
Reading Coal & Iron Co., 124 A. 335, 
280 Pa. 88; Creasy v. Phoenix Utilities 
Co., 120 A. 659, 276 Pa. 583; Geytko v. 
Pittsburgh & Eastern Coal Co., 88 Pa. 
Super, 522. 


78. Shimkus v. Philadelphia & 
Reading Coal & Tron Co., 124 A. 3385, 
280 Pa. 88; Creasy v. Phoenix Util- 
ities Co., 120’ A. 659, 276 Pa. 583: 


79. Shimkus vy. Philadelphia & 
Reading Coal & Iron Co., 124 A. 335, 
280 Pa. 88; Creasy vy. Phoenix Util- 
ities Co., 120 A. 659, 276 Pa. 588. 


80. Shimkus v. Philadelphia & 
Reading Coal & Iron Co., 124 A. 335, 
280 Pa. 88; Creasy v. Phoenix Utilities 
Co., 120 A. 659, 276 Pa. 583; Geytko 
v. Pittsburgh & Eastern Coal Co., 88 
Pa.Super. 522. 


81. Sweet v. Sherwood Ice Co., 100 
ALS. 16,- 400 T. 203% 


[a] Divorce for nonsupport.— 
Where a wife was living apart from 
her husband and had been granted a 
divorce for nonsupport, although no 
final decree had been entered, and was 
supporting herself at the time of her 
husband’s death, she is not conclu- 
sively presumed dependent under the 
statute. Sweet v. Sherwood Ice Co., 
100 A. 316, 40 R.I. 203. 
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porting himself and living with or legally entitled to 
be supported by deceased at the time of her injury, 
a husband ineapacitated and living with his wife 
and being supported by her at the time of her death 
is entitled to compensation notwithstanding medi- 
cal opinion that his incapacity could be cured by an 
operation, and regardless of his subsequent condi- 
tion.®? 


[§ 286] ce. “Living Apart for Justifiable Cause.” 
The words “justifiable cause,” as employed in the 
workmen’s compensation acts, have the meaning giv- 
en them in separation and divorce cases,8* and con- 
duct by a wife after the separation. which bars her 
right to a divorce will also bar her right to compen- 
sation under the statute,8* even though such conduct 
followed desertion by her husband;%* nor is living 
apart for justifiable cause established where the liv- 
ing apart is chargeable to other circumstances than 
the husband’s willful neglect,8* or where she was 
ignorant of the cause which, had it been known, 
would have justified her living apart;8? but a living 
apart is justified, within the meaning of the act, by 


conduct of the husband amounting to cruelty toward 


the wife.88 


[§ 287] dd. “Absence of Voluntary Desertion, 
Abandonment, or Living Apart.” The expression 
“voluntarily living apart,” as used in the workmen’s 
compensation act, means the free and intentional act 
of the wife, deliberately made and acted upon,®® as 
where she deserts her husband and illicitly cohabits 
with another,®® or compels him to leave her by her 
eruelty to him,®! or by her lewd conduct with other 
men;°? but a wife without fault abandoned by her 
husband does not abandon him,®* nor does she aban- 
don him within the meaning of the statute by cohab- 
iting illiatly with another after her husband had 
abandoned her,®* or- by securing a decree of divorce 
from bed and board on the ground of his abandon- 


92. 
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ment,®® especially where the couple, disregarding the 
decree, subsequently live together;®* nor is the 
wife’s temporary absence from home,®? nor a living 
apart because both wife and husband must work to 
support the family,®* or because the wife is in ill 
health and the husband destitute,?® a voluntary liy- 
ing apart within the meaning of the statute. 


[§ 288] ee. “Obligation To Support.” Where the 
statute conditions the conclusive presumption of the 
wife’s dependency on theshusband’s legal liability to 
support her, a separation through no fault of hers,* 
or by mutual consent with no request by him to her 
to return to him,? does not relieve him of his legal 
lability to support her, and she is conclusively pre- 
sumed dependent within the meaning of the act, 
and a husband living separately from his wife, under 
circumstances barring an action by her for mainte- 
nance, may still be liable for her support within the 
meaning of the compensation act,? which she does not 
waive by living separately from him;* but a wife 
living separately under an agreement with her hus- 
band after an interlocutory decree of divorce, neither 


“agreement nor divorce making provision for her sup- 


port,® or estopped from attacking the validity of the 
divoree,® is not entitled to compensation under the 
act, and if she deserts and refuses to return to her 
husband,’ or is guilty of a bigamous marriage,® or 
lives separately from her husband and with another 
man,°® she forfeits her right to support by her hus- 
band and to compensation after his death. 


[§ 289] (d) Absence of Ceremonial or Lawful 
Marriage; Common-Law Wives.1° ‘ woman not le- 
gally the wife of the employee but who lives with 
him in good faith believing that she is his wife, and 
dependent in fact on his support, may recover as a 
dependent in fact under statutes granting the right 
to compensation to a dependent who is living in the 
employee’s household at the time of the accident, 


82. Kearney v. Industrial Accident 
Board, 1 P.(2d) 69, 90 Mont. 228. 


83. Albee’s Case, 145 A. 742, 128 
Me. 126; Veber v. Massachusetts 
Bonding & Ins. Co., 112 N.E. 485, 224 
Mass. 86; In re Fierro’s Case, 111 N.E. 
957, 223 Mass. 378; Bjorkstrand v. 
Klagstad, 247 N.W. 149, 262 Mich. 186; 
Kirkley v. General Baking Co., 186 N. 
W. 482, 217 Mich. 307. 


84 Scott’s Case, 104 A. 794, 117 
Me. 436; Kimber v. Michigan Light 
Co., 203 N.W. 110, 229 Mich. 663. 


85. Scott’s Case, 104 A. 794, 117 
Me. 436. 


86. In re Mooradjian, 118 N.E. 951, 
229 Mass. 521; In re Gorski, 116 N.E. 
811, 227 Mass. 456; Veber v. Massa- 
chusetts Bonding & Ins. Co., 112 N.E. 
485, 224 Mass. 86. ; ° 


87. Broadbent’s Case, 134 N.E. 632, 
240 Mass. 449; Kimber v. Michigan 
Light Co., 203 N.W. 110, 229 Mich. 
663. 

88. Martilla v. Quincy Mining Co., 
191 N.W. 193, 221 Mich. 525, 30 A.LR. 
1249. 


89. State v. District Court, Ramsey 
County, 163 N.W. 509, 137 Minn. 283. 


90. Baldwin v. Sullivan, 204 N.W. 
420, 208 N.W. 218, 201 Iowa 955. 


91. Green v. Green, (Tex.Civ.App.) 
235 SIWi- 980." > 


Ramey v. 
Product Coke Co., 27 S.W.(2d) 415, 234 
Ky... 75. 


93. Partee v. Memphis Concrete 
Pipe Co., 295 S.W. 68, 155 Tenn. 441. 


94. Atlantic Bitulithic Co. v. Max- 
well, 150 S.E. 110, 40 Ga.App. 483; 
Layman-Calloway Coal Co. v. Martin, 
273 S.W. 496, 209 Ky. 690; Jones v. 
Louisville Gas & Electric Co., 273 S.W. 
494, 209 Ky. 642. 


95. Cambria Coal Co. v. Daugherty, 
33 S.W.(2d) 71, 161 Tenn. 457. 


96. Cambria Coal Co. v. Daugherty, 
supra. 


97. Black Mountain Corporation y. 
Higgins, 10 S.W.(2d) 468, 226 Ky. 7. 


98. James Black Dry Goods Co. v. 
Iowa Industrial Com’r, 173 N.W. 23, 
186 Iowa 657. 


99. Conway v. Todd County High- 
ay Dept., 244 N.W. 807, 187 Minn. 


1. Colgate & Co. v. Smith, 151 N.E. 
434, 84 Ind.App. 473; Ft. Wayne Cor- 
rugated Paper Co. v. Tobey, 150 N.E. 
105, 84 Ind.App. 406; Messmore vy. 
Madison Glue Mfg. Co., 145 N.E. 556, 
82 Ind.App. 184; Beck v. Kansas City 
Public Service Co., (App.) 48 S.W.(2d) 
213 [transf (Mo.) 37 S.W.(2d) 589]; 
Woods v. American Coal & Ice Co., 
(Mo.App.) 25 S.W.(2d) 144. 


2. Schulz v. Great Atlantic & Pa- 


cific Tea Co., (Mo.) 56 S.W.(2a) 126; 
Cotter v. Valentine Coal Co., 14 S.W. 
(2d) 660, 222 Mo.App. 1138 [cert den 
28 S.W.(2d) 1028, 325 Mo. 277]. 


[a] That deceased employee had 
separated from wife by mutual con- 
sent or through fault of both parties, 
does not, as a matter of law, preclude 
the wife’s recovery of compensation 
as a “dependent.” Schulz v. Great At- 
lantic & Pacific Tea Co., (Mo.) 56 S. 
W.(2d) 126. 


3. Caldwell v. J. A. Kreis & Sons, 
(Mo.App.) 50 S.W.(2d) 725. 


4 Caldwell v. J. A. Kreis & Sons, 
supra. 
5. London Guarantee & Accident 


Co. v. Industrial Accident Commis- 
sion, 184 P. 864, 181 Cal. 460. 


6 Denning v. Star Pub. Co., 180 
N.E. 685, 94 Ind. App. 300. 


7 Goodwin v. Elm Orlu Minin 
Co., 269 P. 403, 83 Mont. 152. 4 


a tae oan Polokow Corporation 
v. Industria ommission, 168 N.E. 
271, 336 Ill. 395. _ 


9. Beecham v. Greenlease (Cadil- 
lac) Motor Co., 38 S.W.(2d) 535, 225 
Mo.App. 619. 


10. Member of family or household 
as dependent see supra § 280. 


11. Franklin Fluorspar Co. v. Bell, 
57 S.W.(2d) 481, 247 Ky. 507; Nall v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or a member of the family or household;!? but under 
statutes defining “dependents” as relating to lawful 
relationships or construed to have that effect, a wo- 
man living with the employee but not lawfully mar- 
ried to him may not recover as “a member of the 
family,”!* although after the employee and claimant 
have lived together many years as husband and wife 
under circumstances justifying the presumption that 
they are lawfully husband and wife, claimant is en- 
titled as widow;!4 but presumption that a man’s pri- 
or marriage had been dissolved by divorce before his 
second marriage is rebuttable,!® and where the evi- 
dence shows an absence of divorce the putative wife 
may not recover,'® unless there are two putative 
wives and the lawful wife makes no claim, in which 
ease the putative wife living with the employee at 
the time of his death is entitled in preference to the 
putative wife who had separated from him before 
that time.!7 A common-law wife, in jurisdictions 
where she is held to be a lawful wife, is entitled as a 
widow under the compensation act,1* even though co- 
habitation at the beginning was rendered uniawful 
by her prior marriage to another and there was 
no divorcee, where the lawful husband died before the 
death of the common-law husband;?° in jurisdictions 
where she is not a lawful wife she is excluded as wid- 
ow,?° and the federal law, not defining the words 
“widow” and “surviving wife,” is held to follow the 
state law in this respect.?+ 


Wakenva Coal ,Co., 33 S.W.(2d) 631, 
236 Ky. 598; Jones v. Powell Lumber 
Co., 101 So. 135, 156 La. 767. 


12. Continental Casualty Co. v. 


App.) 24 


[a] 
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S.W.(2d) 
(Commn.App.) 39 S.W.(2d) 1091]. 

Compensation claimant could 
not take advantage of her own wrong 
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[§ 290] (38) Children??—(a) In General. A de- 
pendent child’s right to compensation under the 
workmen’s compensation act is based on the em- 
ployee status of the deceased parent,?* and the right 
is the same whether the employee is father or moth- 
er,?* subject to statutory provision basing depend- 
ency on the deceased parent’s obligation to support, 
children not being entitled to compensation for the 
death of their mother in jurisdictions and under the 
circumstances where the obligation to support rest- 
ed solely on their father,?> even though the mother 
had contributed toward their support,?® while in 
states where the obligation rests on both parents,‘ 
even though the father is contributing a partial sup- 
port,”® or where the circumstances are such as to im- 
pose obligation to support upon the mother,?® com- 
pensation for her death is recoverable. To recover as 
a dependent, a child must show facts which, under 
the terms of the statute, either establish a dependen- 
ey in fact or raise a conclusive presumption there- 
of,°° and the facts that bar the presumption will 
not of themselves necessarily disprove a dependency 
in fact.*1| Where dependency in fact of the child is 
established, his right to compensation is unaffected, 
under some statutes, by the dependency,” and, under 
others, by the nondependency of the surviving par- 
ent,?* or by the surviving parent’s forfeiture of her 
rights under the statute through failure to enforce 


226 S.W. 215, 143 Tenn. 505. 


[a]. Dependency on mother where 
proof of dependency on father not re- 
quired.—The provision of Workmen’s 


363, reh den 


Pillsbury, 184 P. 658, 181 Cal. 389, 8 
A.L.R. 1110; Temescal Rock Co. v. 
Industrial Accident Commission, 182 
PNi4472180) Cal:..63%,..13 2A. LR. 6835 
Louden v. Industrial Accident Com- 
mission, 286 P. 1045, 105 Cal.App. 65; 
uandsrath v. Industrial Accident Com- 
mission of California, 247 P. 227, 77 
Cal.App. 509. 


13. Ala.—Wilson v. Birmingham 
Electric Co., 122 So. 411, 219 Ala. 436; 
Woodward Iron Co. v. Bradford, 90 So. 
803, 206 Ala, 447. 


Md.—Scott v. Independent Ice Co., 
109 A. 117, 1385 Md. 343. 


Tenn.—Memphis Fertilizer Co. v. 
eral, 22 S.W.(2d) 1037, 160 Tenn. 
35. 


Tex.—Green v. Green, 
235 S.W. 980 [dism f w j]. 


Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 234 P. 697, 65 
Utah 100; Sanders v. Industrial Com- 
mission, 230 P. 1026, 64 Utah 372. 


Wash.—Meton v. State Industrial 
Insurance Department, 177 P. 696, 104 
Wash. 652. 


W.Va.—McManus v. State Compen- 
sation Com’r, 169 S.E. 172. 


Wis.—Hall v. Industrial Commis- 
sion, 162 N.W. 312, 165 Wis. 364, L.R. 
A.1917D 829; Armstrong v. Industrial 
Commission, 154 N.W. 844, 161 Wis. 
530. 

Eng.—Monckton v. Tarr, [1931] W. 
Cr&1.92 4) 


14. Kinnard v. Tennessee Chemical 
Co., 7 S.W.(2d) 807, 157 Tenn. 206. 


[a] Where proof of lawful mar- 
riage is made, the widow may recover. 
Smith v. Moore, [1925] W.C.&I. 71. 


15. Floyd v. Fidelity Union Cas- 
ualty Co., (Tex.Civ.App.) 13 S.W.(2d) 
909 [rev on other ground (Commn. 


(Civ. App.) 


. 


in obtaining divorce from another; 
hence she could not obtain compensa- 
tion as the common-law wife of a de- 
ceased employee. Silva v. Merritt 
Chapman & Scott Corporation, 156 A. 
S12 52) RTs 30: 


16. Floyd v. Fidelity Union Cas- 
ualty, Co., (Tex.Civ.App.) 13 S.W.(2d) 


17. Sanchez v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 51 S.W.(2d) 
818. 


18. Freeman vy. Fowler Packing 
Co., 11 P.(2d) 276, 1385 Kan. 378; Jack- 
son v. Heaberlin, 145 S.E. 753, 106 W. 
Va. 374. 


19. Kelly v. Consolidated Under- 
writers, (Tex.Commn.App.) 300 S.W. 
981. 


20. Keyway Stevedoring Co. v. 
Clark, 43 F.(2d) 983. 


21. Keyway Stevedoring Co. v. 
Clark, supra. 


22. Right of children to recover 
under workmen’s compensation act 
AeTaps L, of dependency see infra 


23. Nordmark v. Indian Queen 
ee Co., 159 A. 200, 104 Pa.Super. 
24. Nordmark v. Indian Queen 


Hotel Co., supra. 
25. Fox v. Industrial Accident 
Commission, 228 P. 38, 194 Cal. 173. 
26. Fox vy. Industrial Accident 
Commission, supra. 


27. Purity Baking Co. v. Industrial 
Commission, 166 N.E. 33, 334 Ill. 586. 


28. Purity Baking Co. v. Industrial 
Commission, supra. 


29. State v. District Court of Hen- 
nepin County, 172 N.W. 897, 143 Minn. 
144; Johnson Coffee Co. v. McDonald, 


Compensation L. § 30, creating a con- 
clusive presumption that children un- 
der sixteen are wholly dependent on 
the father, means that compensation 
shall be paid to such children for the 
death of the father, whether or not 
they are as a matter of fact dependent 
upon him, but does not exclude proof 
in proceedings to recover compensa- 
tion for the death of the mother that 
the children were in fact dependent 
upon her earnings, though the father 
was still living. Johnson Coffee Co. 
Rag eopald, 226 S.W. 215,.143 Tenn. 


30. See infra § 299. 


31. Utah Galena Corporation v. In- 
dustrial Commission, 5 P.(2d) 242, 78 
Utah 495; Janesville Sand & Gravel 
Co. vy. Industrial Commission of Wis- 
consin, 222 N.W. 317, 197 Wis. 421, 
62 A.L.R. 156 (citing English au- 
thorities). 


[a] Minors over sixteen and not 
incapacitated may still recover com- 
pensation under the statute on proof 
of their dependency in fact where the 
statute does not require incapacity to 
support one’s self as a condition to 
being dependent. Utah Galena Corpo- 
ration v. Industrial Commission, 5 P. 
(2d) 242, 78 Utah 495. 


{[b] Unmarried daughter fifty-one 
years old, capable of earning her own 
living, but living at home with her 
father and helping with the house- 
work and supported solely by the fa- 
ther, is wholly dependent upon him 
in fact, and entitled to compensation 
for his death. Janesville Sand & 
Gravel Co. v. Industrial Commission 
of Wisconsin, 222 N.W. 317, 197 Wis. 
421, 62 A.L.R. 156. 


_32. Parker v. Industrial Commis- 
sion of Utah, 241 P. 362, 66 Utah 256. 


33. Logan v. Pot Ridge Coal Co., 
79 Pa.Super. 421. 
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them within the statutory limit of time;34 nor 
where, under the statute, payment to the children 
is deferred as long as there is a surviving spouse, may 
the widow deprive them of their rights;?> but where 
the statute provides for payment of the total sum to 
the widow for the use of herself and her children, or 
to a guardian if the widow does not care for them, 
proper care of the children by the widow during the 
whole compensation period operates as a discharge 
of further liability to the children with respect to 
such compensation.?¢ 


[$ 291] (b) Persons Included—aa. In General. 
The persons included as children within the terms 
of the statute embrace those in the enumerated elass- 
es,?7 such as stepchildren,** adopted children,?® chil- 
dren to whom the deceased employee stood in loco 
parentis, if members of his household at the time of 
his death,*® and posthumous children, provided they 
are within the enumerated classes;#! also all who 
may be brought within the general terms of the stat- 
ute as construed by the court;*2 and so a statute 
making dependency, and not relationship, the test 


has been construed to include a child unrelated toe} 


deceased but supported by him,*? or a member of his 
household at the time of his death,** even though he 
was living in adultery with the child’s mother,*® the 
rule being otherwise where a prescribed relationship 
between the child and the deceased employee is es- 
sential.*® 


[§ 292] bb. Adopted Children.t7 Where the stat- 
utory definition of “children” includes children of 
parents who become such by “legal adoption,” it is 
not enough that a child is taken into the home and 
treated as one of the family. There must be a legal 
adoption,*® and this is the rule wherever the statute 
includes adopted children without prescribing a 
method of adoption,*® and it must have taken place 
before the death of the. employee;®® but where at 
the time of the employee’s death there were adopted 
children dependent upon him, they are entitled under 


Necessity of proof of there being no 41. 
surviving dependent parent see infra 42 
§ 301. 5 
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the statute,°4 and the facts that subsequently they 
were committed to an orphans’ home, and their de- 
pendency on the widow ceased, is immaterial.5? 


[§ 293] ec. Stepchildren—(aa) In General. Un- 
der a statute providing merely that children shall in- 
clude stepchildren, a stepchild may be a dependent 
on his stepfather even though his own father is still 
living,®? and even though the child is an illegitimate 
child of the mother and the deceased employee is not 
the father,®* especially where he brings himself with- 
in the further limitation of the right to compensation 
to “stepchildren who were members of the family of 
the deceased at time of his injury and dependent up- 
on him for support ;”>*> but a stepchild not a member 
of the family or dependent on his stepfather for sup- 
port may not recover under such*statute.°* Under 
statutory provisions that children shall include step- 
children and that issue of marriages deemed null in 
law shall nevertheless be legitimate, it has been held 
that a child of the mother by her former marriage is 
regarded as the legitimate stepchild of her second 
husband where the second marriage is void,®* and as 


‘such is entitled to compensation on proof of total 


dependency ;°* and where an equal division among 
those totally dependent is provided for by statute 
to the exclusion of those partially dependent, a step- 


_ child wholly dependent takes his share while deceas- 


ed’s issue, only partially dependent, are excluded.®® 


[§ 294] (bb) Double Dependencies. In jurisdic- 
tions where no statutory provision is made for double 
dependencies, a child dependent on his stepfather 
may not recover compensation for the death of his 
father,®° and his right to recover for his stepfather’s 
death is not affected by the mother of claimant de- 
serting the stepfather and taking her children with 
her;°* but in other jurisdictions it has been held 
that a child living with, and supported by, his step- 
father may recover compensation for his father’s 
death,*? and while receiving compensation for his 
natural father’s death may also recover compensa- 


W. 985, 198 Iowa 1140. 
52. See supra § 279. 


34. Gospel v. Southern Carbon Co., 
4 La.App. 272. 


35. Kramer v. Tone Bros., 199 N. 
W. 985, 198 Iowa 1140. 


36. Smith v. Hix, 209 N.W. 844, 235 
A 549 [aff 214 N.W. 62, 239 Mich. 
373]. 


37. Gulf States Steel Co. v. Grif- 
fin, 106 So. 898, 214 Ala. 126; Carter 
v. Templeton Coal Co., 156 N.E. 518, 
86 Ind.App. 175; L. BE. Myers Co. v. 
Noland, 2 S.W.(2d) 387, 222 Ky. 748; 
Memphis Fertilizer Co. v. Small, 22 S. 
W.(2d) 1037, 160 Tenn. 235. 


[a] Statute providing that chila 
wholly supported by the deceased 
workman at the time of his death and 
for a reasonable period of time im- 
mediately prior thereto has been held 
to apply to a child unrelated to de- 
ceased who has made his home with 
deceased and been wholly supported 
by him. Memphis Fertilizer Co. v. 
Small, 22 S.W.(2d) 1037, 160 Tenn. 
235. 


38. See infra § 293. 
39. See infra § 292. 
40. See infra § 296. 


43. Piccinim v. Connecticut Light 
& Power Co., 106 A. 330, 93 Conn. 
423; Memphis Fertilizer Co. v. Small, 
22 S.W.(2d) 10387, 160 Tenn, 235. 


44. Kinnard v. Tennessee Chemical 
Co., 7 S.W.(2d) 807, 157 Tenn. 206. 


45. Federal Mut. Liability Ins. Co. 
v. Industrial Acc. Commission, 202 
P. 664, 187 Cal. 469; Moore Ship- 
building Corporation y. Industrial Ac- 
cident Commission, 196 P. 257, 185 Cal. 
200, 18 A.L.R. 676; L. E. Myers Co. 
Pana 2 S.W.(2d) 887, 222 Ky. 


46. Holmberg’s Case, 120 N.E. 353, 
231 Mass. 144. 


47. Adoption of illegitimate chil- 
dren see infra § 295. 


Rights after cessation of payments 
to widow see infra § 317. 


48. Ellis _v. Nevius Coal Co., 163 
P. 654, 100 Kan. 187. 


49. Gros v. Millers’ Indemnity Un- 
derwriters, 95 So. 709, 153 La. 257. 


50. State v. Ramsey County Dist. 
Ct., 158 N.W. 250, 133 Minn. 265. 


51. Kramer vy. Tone Bros., 199 N. 


53. Newark Pav. Co. v. Klotz, 91 A. 
91, 85 N.J.Law 432 [aff 92 A. 1086 
mem, 86 N.J.Law 690]; Shanley v. 
Slattery Contracting Co., 248 N.Y.S. 
774, 232 App.Div. 860. 


54. Larsen v. Harris Structural 
aie Co., 243 N.Y.S. 654, 230 App.Div. 


55. Lunceford v. Fegles Const. Co., 
239 N.W. 673, 185 Minn. 31. 


56. Ramey v. Portsmouth By- 
Product Coke Co., 27 S.W.(2d) 415, 
234 Ky. 75. 


_57. McManus v. State Compensa- 
tion Com’r, (W.Va.) 169 S.E. 172. 


_58. McManus y. State Compensa- 
tion Com’r, supra. 


59. Boryczka v. Boryczk 1 , 
E. 830, 87 Ind.App. 5/1. shia agit 

Exclusion of partial dependents see 
supra § 276. 


60. Hoover y. Central Iowa Fu 
Co., 176 N.W. 945, 188 Iowa 943. 


61. Robinson y. Eaves, 210 N.w. 
578, 203 Iowa 902. 


62. Southern California Edison Co. 
v. Industrial Accident Commission of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion for the death of his stepfather, who stood in lo- 
co parentis,®* especially where the statute express- 
ly permits the dual compensation;®* and in still 
other jurisdictions where the stepfather, notwith- 
standing his partial support of the stepchild, does 
not assume the father’s obligation to support, the 
stepchild may not recover as a dependent of his step- 
father.®® 


[§ 295] dd. Illegitimate Children.°* In the ab- 
sence of some express or clearly implied provision 
in the statute to the contrary, the term “child” as 
used in the workmen’s compensation statutes in- 
cludes only legitimate children, and an illegitimate 
child will not take,®* nor can he, after the parents 
have intermarried, attain the status of a legitimate 
child, under the statute providing therefor, unless 
his father recognizes him as such,°® nor can he at- 
tain the status of an adopted child within the terms 
of the statute in the absence of evidence of adoption 
by the deceased workman.®® Where the statute ex- 
tends the definition of children to inelude illegiti- 
mate children, if they are acknowledged as the stat- 
ute provides, acknowledgment is essential to recov- 
ery of compensation under the statute*® and, to be 
effective, must follow explicitly the statutory form," 


and be executed by the parent through whom the | 


statutory rights are claimed.** Under other stat- 
utes defining “dependents” as members of the em- 
ployee’s family or next of kin who were wholly or 
partly dependent upon the earnings of the em- 
ployee for support at the time of injury, an illegiti- 
mate child, while not within the protection of the 


waii 814. 
70. Wells v. 


California, 268 P. 415, 92 Cal.App. 355; 
Travelers’ Ins. Co. v. Williamson, 132 
S.E: 265,35 Ga-App. “214. 
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White-Grandin Lum- 
ber Co., 129 So. 171, 13 La.App. 696; 
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conclusive presumption clause applicable to legiti- 
mate children only,7* may recover as a dependent in 
fact where shown to be a member of the employee’s 
family supported by him,’* although the English rule 
is contra,’®> but may not recover where not a mem- 
ber of the employee’s family, although supported by 
him,7® unless the particular statute bases the right 
to recover on proof of support only.77 Under some 
statutes illegitimate children are expressly granted 
a qualified right to compensation, the right existing 
where the illegitimate child is in the natural ascent 
or descent in blood upward or downward from the 
injured workman,’® but such statutes have been held 
not to grant to an illegitimate child, in the absence 
of such blood relationship, a right to recover as a 
member of the workman’s family or as one actually 
supported by him.’® 


[§ 296] ee. Children to Whom Deceased Stood in 
Loco Parentis.*° Where “children,” as defined by 
the statute, includes children to whom deceased stood 


' in loco parentis, a recovery in their behalf may be 


had for the death of an employee in whose home they 
lived and were supported;®! but this provision of 
the statute cannot be applied to an illegitimate post- 
humous child to whom deceased had not assumed the 
obligations incident to parental or family relation- 
ship,®? nor to the condition “there being no surviv- 
ing dependent parent” on which some statutes base 
the conclusive presumption of a child’s dependen- 
ey. A child merely receiving support from deceas- 
ed who stood in loco parentis to him eannot recover 
under a statute restricting recovery to children “en- 


right to compensation). 


75. Scott yv. London and North 
Eastern Railway, 96 IiJ.K.B. 135, 


63. Decker v. Mohawk Mining Co., 
109. A. 275, 265 Pa, 507. ‘ 


64. Decker v. Mohawk Mining Co., 
supra. 


65. Hill v. Nafziger Baking Co., 
(Mo.App.) 57 S.W.(2d) 773. 


Phigt Tllegitimacy as affecting rights 
of: 


Child: 


Claiming as beneficiary regardless 
of dependency see infra § 309. 


Of widow claiming as stepchild of 
deceased see supra § 293. 


Children of employee’s daughter ‘see 
infra § 307. 


Posthumous children see infra § 297. 


Sister claiming to recover for broth- 
er’s death see infra § 306. 


67. Murrell v. Industrial Commis- 
sion, 126 N.E. 189, 291 Ill. 334; Scott 
v. Independent Ice Co., 109 A. 117, 135 
Md. 343; Staker v. Industrial Com- 
mission of Ohio, 186 N.E. 616, 127 
Ohio St. 13 [aff 187 N.E. 315, 45 Ohio 
App. 454]; U.S. Fidelity & Guaranty 
Co. v. Henderson, (Tex.Civ.App.) 53 
S.W.(2d) 811; Sanchez v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Civ.App.) 51 
S.W.(2d) 818; Travelers’ Ins. Co. v. 
Peters, (Tex.Civ.App.) 280 S.W. 310. 


[a] ‘“Shineal descendant,” as used 
in the statutory definition of depend- 
ents, is construed to include only 
legitimate issue. Bassier v. J. Con- 
nelly Const. Co., 198 N.W. 989, 227 
Mich. 251. 


68. Travelers’ Ins. Co. v. Peters, 
(Tex.Civ. App.) ,280 S.W. 310. 


69. In re Pioneer Mill Co., 31 Ha- 


« 


Canada Cement Co. v. Hanchuk, 26 
Que.K.B. 434, 37 Dom.L.R. 422; Mor- 
ency v. National Breweries, 22 Que. 
PHSS, 


71. Barranco v. Davis, 142 So. 844, 
Raoaiee’ 35 [annulling (App.) 138 So. 


72. Barranco v. Davis, supra. 


fa] MTlegitimate child acknowledg- 
ed by mother only is not entitled to 
compensation for death of the father 
under a statute providing for ac- 
knowledgment by either parent and 
construed to have that effect.  Bar- 
ranco v. Davis, 142 So. 844, 175 La. 
385 [annulling (App.) 138 So. 192]. 


73. Scott’s Case, 104 A. 794, 117 
Me. 436; Broadbent’s Case, 134 N.E. 
632, 240 Mass. 449; Gritta’s Case, 127 
N.E. 889, 236 Mass. 204. 


Next of kin and members of em- 
ployee’s family or household general- 
ly see supra § 280. 


74. Conn.—Piccinim v. Connecti- 
cut Light & Power Co., 106 A. 330, 93 
Conn. 423, 


Me.—Scott’s Case, 104 A. 794, 117 
Me. 436. 


Mass.—Gritta’s Case, 127 N.E. 889, 
236 Mass. 204. 


Mich.—Roberts vy. Whaley, 158 N. 
re 209, 192 Mich. 133, L.R.A.1918A 


Pa.—Quick vy. Philadelphia & Read- 
es Coal & Iron Co., 13 Pa.Dist.&Co. 


See Rodius v. Cceur d’Alene Mill 
Co., 271 P. 1, 46 Idaho 692 (that child 
of deceased employee may be illegiti- 
mate is not conclusive against its 


[1926] W.C.&I. 457. 


76. Olson’s Case, 142 N.E. 808, 247 
Mass. 570. 


77. Portin v. Portin, 261 S.W. 362, 
149 Tenn. 530. 


_78. Pritchard vy. Bettisfield Col- 
liery Co. [19251 2K. BB. 284 


79. Scott v. London 
Eastern. Ry., 43 T.1.R. 32 [dist 
Pritchard v. Bettisfield Colliery Co., 
[1925] 2 K.B. 284]. 


80. Right of persons in loco 
parentis to compensation as parents 
see infra § 303. 


81. Mayfield v. Kerr, 157 A. 506, 
102 Pa.Super. 532; Lando v. Phila- 
delphia & Reading Coal & Iron Co., 1 
Pa.Dist.&Co. 22. 


82. Gierak v. Lehigh & Wilkes- 
Barre Coal Co., 101 Pa.Super. 397. 


83. Coakley v. Coakley, 102 N.E. 
930, 216 Mass. 71, Ann.Cas.1915A 867. 


[a] Daughter of deceased .work- 
man by a former wife, who also had 
died, lived in the family with her 
father and his second wife and their 
children. The statute conditioned the 
conclusive presumption of the daugh- 
ter’s dependency on there being no 
surviving dependent parent. The 
stepmother claimed that she, stand- 
ing in loco parentis to the daughter, 


{was the surviving dependent parent, 


and that the daughter therefore was 
not entitled under the presumption 
clause. It was held that the daughter 
was entitled, “surviving dependent 
parent” having reference to parents 
by blood. Coakley vy. Coakley, 102 N. 
Peedi 216 Mass. 71, Ann.Cas.1915A 
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titled by law to inherit as children of deceased.”®4 


[§ 297] ff. Posthumous Children. In the absence 
of provision in the workmen’s compensation act in 
favor of posthumous children, it is held in some 
jurisdictions that a child en ventre sa mere is to be 
considered as born and dependent on his father at 
the time of the accident;**® and in a jurisdiction 
where illegitimacy is no bar, a posthumous illegiti- 
mate child may recover.’® In other jurisdictions it 
is held to the contrary that a posthumous child, with- 
out the aid of a statutory provision in his favor, can- 
not qualify under a statute defining dependents as 
those who are wholly dependent upon the employee’s 
earnings for support at the time of the accident,’7 
or under a statute construed as fixing compensation 
as of the date of the injury;8* and even in jurisdic- 
tions where illegitimate children may recover as 
members of the workman’s family and supported by 
him, it has been held that a posthumous illegitimate 
child cannot recover.*® Where the compensation 
act specifically declares that the term “child” shall 
include posthumous children, it is held to extend only 
to children otherwise within the terms of the stat- 
ute, and that in jurisdictions where “child” does not 
inelude illegitimate children, a posthumous illegiti- 
mate child cannot take;®° but in jurisdictions where 
a statute declares that the children of void marriages 
shall be legitimate, such a child born after the death 
of the father may recover.°* The right of the post- 
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humous child, who takes as a “child” under the act, 
to share in the award does not commence until 
birth.°? 


[§ 298] gg. Orphans. The provision found in 
some workmen’s compensation acts in favor of or- 
phans and other children applies only to children of 
the deceased workman and not to his brothers and 
sisters.°* Under a statute compensating dependent 
orphans, a child deserted by his mother may recover, 
as an orphan, for his father’s death,®* or may recover 
for his mother’s death if deserted by his father;?® 
or he may recover as a “dependent orphan” for the 
death of his grandfather if, after his father’s death, 
he is placed by his mother in his grandfather’s home 
under an agreement for his support™by the grandfa- 
ther,®® or if he is taken into his grandfather’s home 
following the divorcee of the parents, since which 
event no support has been received from either par- 
ent.97 


[§ 299] (c) What Claimant Must Show in Gener- 
al.°8 To establish a child’s right to recover as a de- 


‘spendent under the workmen’s compensation act, 


claimant must show either a dependency in fact,?® 
and total dependency where the statute excludes par- 
tial dependents, or, depending on the terms of the 
particular statute, merely an age under the fixed lim- 
it, or if over the limit, physical or mental incapac- 
ity,” in which case it is immaterial that the child, if 


Boryezka v. Boryezka, 161 N.E. 


84. Ex parte Cline, 105 So. 686, 213, Ala. 599. 
Ala. 599. 
85. Routh v. List & Weatherly 


Const. .Co.,°257.P-.721, 124 Kan. 222; 
62 A.L.R. 150; King v. Peninsular 
Portland Cement Co., 185 N.W. 858, 
216 Mich. 335; Williams v. Ocean 
Coal Co., Ltd., [1907] 2 K.B. 422; Reg. 
v. Clarke, [1906]-2 Ir. 135; Day v. 
Markham, 6 W.C.C. 115. 


66. Klimchak v. Ingersoll Rand 
Co., 39 N.J.L.J. 275; Lloyd v. Powell 
Duffryn Steam Coal Co., [1914] A.C. 
733. [rev.7 B.W.C.C. :330..rev. [1913] 
2°K.B. 130, 6 B.W.C.C.. 142) 1; Taylor 
v. Powell Duffryn Steam Coal Co., 
Ltd., [1916] 2 K.B. 765; Schofield v. 
Orrell Colliery Co., [1909] 1 K.B. 178, 
2. "B.W.C:.€. 301 [aff [1909] A.C... 433 
26B2W.C.C. 294]: 


87. Hatton Brown & Co. v. Hol- 
brook, 165 S.E. 403, 159 Va. 224. 


88. State v. State Industrial Acci- 
dent Commission, 237 P. 680, 115 Or. 
484. 


s9. Sanders v. Fork Ridge Coal & 
Coke Co., 299 S.W. 795, 156 Tenn. 145. 


90. Staker v. Industrial Commis- 
sion of Ohio, 186 N.E. 616, 127 Ohio 
St. 13 [aff 187 N.E. 315, 45 Ohio App. 


454]; Gierak vy. Lehigh & Wilkes- 
Barre Coal Co., 101 Pa.Super. 397. 
91. Utah Fuel Co. v. Industrial 


Commission of Utah, 234 P. 697, 65 
Utah 100. 

92. Smith v. State Highway Com- 
mission, 134 N.E. 225, 78 Ind.App. 301. 


Public Service 
792, 89 N.J.Law 


9%. Conners. v. 
Electric Co., 97 A. 
99. 

94. Portin v. Portin, 261 S.W. 362, 
149 Tenn. 530. 

95. State v. District Court of Hen- 
nepin County, 172 N.W. 897, 143 Minn. 
144. 

96. Ex parte Cline, 105 So. 686, 213 


97. Cherokee Brick Co. v. Bishop, 
299 S.W. 770, 156 Tenn. 168. 


98. Nature and elements of de- 
pondetey. generally see supra §§ 272- 


99. See cases infra this note. 


[a] Circumstances under which 
dependency in fact claimed.—(1) 
Adult daughter supported by father. 
State v. Ramsey County Dist. Ct., 158 
N.W. 798, 134 Minn. 131. (2) Daugh- 
ter keeping house for her father. 
Bulette v. Zilske, 222 Ill.App. 128: 
In re Herrick, 104 N.E. 432, 217 Mass. 
111; Milwaukee Casket Co. v. Kim- 
ball, 230 N.W. 627, 201 Wis. 516; 
Simms v. Lilleshall Coal Co., [1917] 
BES EL OOOr (3) Daughter leaving 
home after her mother’s insanity and 
living with, and being supported by, 
another. Roberts v. Whaley, 158 N. 
W. 209, 192 Mich. 133, L.R.A.1918A 
189. (4) Father living with his 
daughter and her husband and con- 
tributing to household expenses. 
Montgomery v. Blows, [1916] 1 K.B. 
899. (5) Daughter over eighteen, to- 
tally blind, living with her totally 
blind husband. Gavaghan’s Case, 122 
N.E. 298, 232 Mass. 212. (6) Daugh- 
ter too ill to work living with her 
father. In re Carter, 108 N.E. 911, 221 
Mass. 105. (7) Daughter, with re- 
spect to contributions used in sup- 
porting her own daughter. Lapoint 
v. Winn Bros., 126 A. 380, 81 N.H. 357. 
(8) Son over statutory age able to 
work but refraining from use of own 
resources. Ferriter’s Case, 168 N.B. 
747, 269 Mass. 267. (9) Son over stat- 
utory age living with his wife and 
children separate from his mother. 
Taylor v. Sulzberger & Sons Co., 157 
P. 435, 98 Kan. 169. (10) Daughter 
living with her husband and receiv- 
ing contributions from her father 
“for expenses.” Blanton v. Wheeler 
& Howes Co., 99 A. 494, 91 Conn. 226, 
Ann.Cas.1918B 747. 


1. 
830, 87 Ind.App. 511. 


Exclusion of partial“dependents see 
supra § 276. 


2. Idaho.—Larson y. Independent 
School Dist. No. 11J of King Hill, 22 
P.(2da) 299. 


Ind.—Carter v. Templeton Coal '‘Co:, 
156 N.E. 518, 86 Ind.App. 175; Srajn 
v. Tighe Coal Co., 149:N.B. 187, 83 
Ind.App. 5387. 


La.—Burt v. Davis-Wood Lumber 
Co., 102 So. 87,157 Las 141. 


Mass.—Ferriter’s Case, 168 N. 
747, 269 Mass. 26%. 


Minn.—State y. District Court of 
Ramsey County, 158 N.W. 798, 134 
Minn. 131. 


Pa.—Nordmark vy. Indian Queen 
ae Co., 159 A. 200, 104 Pa.Super. 


Tenn.—Pruden Coal & Coke Co. v. 
Johnson, 53 S.W.(2d) 384; Lenoir Car 
Works vy. Hill, 44 S.W.(2d) 321, 163 
Tenn. 578. : 


Tex.—Texas Employers’ Ins. Ass’n 
v. Arnold, (Civ.App.) 62 S.W.(2d) 609. 


Va.—Indemnity Ins. Co. v. Nalls, 
168 S.E. 346. 


[a] Child over statutory age and 
competent cannot claim benefit of the 
presumption. Ferriter’s Case, 168 N. 
EK. 747, 269 Mass. 267. 


[b], Son forty-two years old, in- 
capacitated, if dependent on his fa- 
ther’s contributions.for his support, 
may recover under the statute for his 
death. Texas Employers’ Ins. Ass’n 
pense tat (Tex.Civ.App.) 62 S.W.(2d) 


[c] Where provisions of statute 
conflict, they must be construed to- 
gether in determining the nature and 
extent of the conditions, as where a 
clause conditioning it on age plus liv- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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under the statutory limit, was earning wages,® or 
that the deceased parent was under obligation to 
support him,* or that the parents were separated or 
divoreed;* or merely a living with the deceased par- 
ent at the time of his death,® or as a member of his 
family,? in which ease the legal or moral obligation 
of the parent to support,® or the wealth or poverty 
of the child,® is immaterial as to the presumption, 
and living apart is the material issue, so that a child 
of divorced or separated parents who lived apart 
from the deceased parent cannot recover except on 
proof of actual dependency,?® unless the physical 
separation of the child from his deceased parent did 
not constitute a living apart within the meaning of 
the statute;!1 or a living with the deceased parent 
and no surviving dependent parent,!? or step-par- 
ent;!3 ora legal obligation on the part of the deceas- 


ing with the deceased parent, and the 
court construes the statute as condi- 
tioning the presumption on age plus 
living with the parent at the time of 
death. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 255 P. 598, 32 Ariz. 54. 


{d] Where statute repeals earlier 
limitations as to age or physical or 
mental incapacity, a child over eigh- 
teen years of age receiving partial 
support from a deceased parent is 


entitled to recover as a partial de-' 


State v. District Court of 
158 N.W. 798, 134 


pendent. 
Ramsey County, 
Minn. 131. 


{e] Double dependencies.—Where 
another clause of the statute provides 
that “stepparents shall be regarded 
in this act as parents,” a child under 
the statutory age having both a father 
and a stepfather may not recover 
compensation for the death of the fa- 
ther, in the absence of provision for 
double dependencies in such cases. 
Hoover v. Central Iowa Fuel Co., 176 
N.W. 945, 188 Iowa 9438. 


3. Lenoir Car Works v. Hill, 44S. 
W.(2d) 321, 163 Tenn. 578. 


4 Indemnity Ins. Co. 
(Va.) 168 S.E. 346. 


5. Pruden Coal & Coke Co. y. John- 
son, (Tenn.) 53 S.W.(2d) 384. 


6 Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 255 P. 598, 32 Ariz. 54; 
Harris v. Louisiana Oil Refining Cor- 
poration, 127 So. 40, 13 La.App. 416; 
Isaacson v. Central Coal & Coke Co., 
44 S.W.(2d) 232, 226 Mo.App. 644; 
Robinson vy. Union Electric Light & 
Power Co., (Mo.App.) 43 S.W.(2da) 
912; Glaze v. Hart, 36 S.W.(2d) 684, 
225 Mo.App. 1205; Gendron v. Dwight 
Chapin & Co., 37 S.W.(2d) 486, 225 
Mo.App. 466; Utah Fuel Co. v. Indus- 
trial Commission, 15 P.(2d) 297, 80 
Utah 301, 86 A.L.R. 858; McGarry v. 
Industrial Commission, 222 P. 592, 63 
Utah 81. 


[a] Chila of deceased parent tem- 
porarily absent frem home but not 
living apart from his wife within the 
meaning of the statute is regarded as 
living with the deceased parent with- 
in the meaning of the statute. Har- 
ris v. Louisiana Oil Refining Corpora- 
tion, 127 So. 40, 13 La.App. 416. 


7. ‘Taylor v. Sulzberger & Sons Co., 
157 P. 435, 98 Kan. 169. 

8. Franklin Fluorspar Co. v. Bell, 
57 S.W.(2d) 481, 247 Ky. 507. 

9. Cronin’s Case, 124 N.E. 669, 234 
Mass. 5. 


10. Kennedy v. Keller, 37 S.W.(2d) 
452, 225 Mo.App. 561; McGarry v. In- 
dustrial Commission of Utah, 222 P. 


fC, 135) 


v. Nalls, 
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native.t® 


592, 63 Utah 81; Lloyd-McAlIpine Log- 
ging Co. v. Whitefish, 206 N.W. 914, 
188 Wis. 642. 


[a] In Massachusetts, under the 
statute of 1911, a child under eighteen 
is conclusively presumed dependent 
if living with the parent, and the pre- 
sumption does not apply if the child 
is living apart from the father even 
though deserted by him and living 
apart for justifiable cause. An 
amendment of the statute in aid of 
widows living apart from their hus- 
bands for justifiable cause does not 
apply to children; nor does the stat- 
ute of 1919 declaring that children 
under sixteen shall be conclusively 
presumed wholly dependent if living 
with the parent or if the parent was 
legally bound to support the child, 
aid a child between sixteen and eigh- 
teen. »Moran’s Case, 125 N.E. 157, 234 
Mass. 152. 


11. Olson-Walker Co. v. Industrial 
Commission of Wisconsin, 242 N.W. 
350, 207 Wis. 576; Milwaukee West- 
ern Fuel Co. v. Industrial Commis- 
sion of Wisconsin, 190 N.W. 439, 179 
Wis. 223; Ninneman vy. Industrial 
Commission of Wisconsin, 176 N.W. 
909, 171 Wis. 190. 


[a] Where husband estranged 
from his wife permitted her, with the 
children, to live in his house, and 
himself lived in a hotel, and where 
he sent money to his wife for the sup- 
port of his children, and where the 
wife supported herself by her own 
labor, and where at the time of his 
death there was a suit for divorce 
pending, in which he had applied for 
custody of his children, there was no 
abandonment of the children by the 
father amounting to a living apart 
within the meaning of the statute, 
and the children were entitled to com- 
pensation due them where there is no 
surviving dependent parent, the wife 
who survived supporting herself. Ol- 
son-Walker Co. v. Industrial Commis- 
sion of Wisconsin, 242 N.W. 350, 207 
Wis. 576. 


[b] "Where husband divorced from 
wife.—Under a statute providing that 
a child under eighteen shall be con- 
clusively presumed wholly dependent 
on the parent with whom he is living, 
and that in case of divorce the charg- 
ing of the full support and main- 
tenance upon one of the parents shall 
constitute a living with such parent, 
a boy whose care, custody, main- 
tenance, and education was awarded 
to his mother by a divorce decree re- 
quiring the father to pay her ten dol- 
lars per‘month as and for his support, 
maintenance, and education was not 
wholly dependent on _ the _ father. 
Rohan Motor Co. v. Industrial Com- 
mission of Wisconsin, 205 N.W. 930, 
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ed parent to support;!* or a compliance with one or 
the other of these conditions when stated in the alter- 


[§ 300] (d) What Constitutes Compliance with 
Particular Statutory Conditions—aa. Support and 
Obligation To Support. 
ute basing the child’s right to compensation on the 
deceased parent’s obligation to support is not estab- 
lished by proof merely of parentage or lineal rela- 
tionship,!® but is established by facts imposing the 
obligation to support under the law of the state,** 
as, for example, by mere proof of minority,’* and 
is not affected by the children’s living in a foreign 
country,’® or by separation of the parents,?° or by a 
divorce decree finding a waiver of alimony and 
awarding the custody of the minor children to the 
mother,?1 or even by a divorce decree imposing the 


Dependency under a stat- 


188 Wis. 223; Ninneman y. Industrial 
Commission of Wisconsin, 176 N.W. 
909, 171 Wis, 190. 


{c] Under statute specifically pro- 
viding for a conclusive presumption 
in favor of a child by a former hus- 
band or wife even though not living 
with the deceased parent at the time 
of his death, a child under the statu- 
tory age living apart from the de- 
ceased parent is entitled to the pre- 
sumption regardless of the cause of 
separation or of the deceased parent’s 
failure to remarry. Hudson vy. City 
of Flint, 199 N.W. 649, 227 Mich. 615. 


12. In re Employers’ Liability As- 
sur. Corporation, 102 N.HW. 697, 215 
Mass. 497, L.R.A.1926A 306; Lloyd- 
McAlpine Logging Co. v. Whitefish, 
206 N.W. 914, 188 Wis. 642. 


“Surviving dependent parent’ lim- 
itea to parents by blood see infra § 


13. Robinson. v. Union Electric 
Light & Power Co., (Mo.App.) 43 S.W. 
(2d) 912; Holmes v. Mack Interna- 
tional Truck Co., 28 S.W.(2d) 446, 224 
Mo.App. 427. 


[a] “Step-parent” applied.—The 
widow of a deceased employee, who 
was the father of two minors by a 
former marriage, was the surviving 
“step-parent” within the law relating 
to dependency. Holmes v. Mack In- 
ternational Truck Co., 28 S.W.(2d) 
446, 224 Mo.App. 427. 


14. See infra § 300. 
15. See infra § 301. 


16. Bauer & Black v. Industrial 
Commission, 152 N.E. 590, 322 Ill. 165. 


17. Peters v. Industrial Commis- 
sion, 145 N.E. 629, 314 Ill. 560; Au- 
burn & Alton Coal Co. v. Industrial 
Commission, 130 N.E. 322, 296 Ill. 568. 


[a] Dependency disproved by facts 
showing no obligation to support, as 
where the care of an inSane person 
had been provided for by the state at 
the time of his father’s death. Eu- 
lette v. Zilske, 222 1ll.App. 128. 


_18. Peters v. Industrial Commis- 
sion, 145 N.E. 629, 314 Ill. 560; Au- 
burn & Alton Coal Co. v. Industrial 
eestor 130 N.E. 322, 296 Il) 


19, 
Mass. 


20. M. Martin Polokow Corpora- 
tion v. Industrial Commission, 168 N. 
EB. 271, 336 Ill. 395. 


21. Panther Creek Mines v. Indus- 
trial Commission, 130 N.E. 321, 296 
Ul. 565; Industrial Commission v. 
See 134 N.E. 465, 103 Ohio St. 


vgeels Case, 153 N.E. 175, 257 
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duty of maintenance on the mother, if and to the 
extent that the mother is unable to support,?? or by 
the actual support of the child by another where 
the right to the parent’s support continues,”° or even 


by circumstances temporarily suspending the obli- 


gation to support, where the obligation is later re- 


newed,?* and especially where the renewed obliga- 
tion is recognized by the deceased parent; ?° but 
dependency under a statute defining a dependent as 
a relative “actually dependent” for support, when 
applied to a child of parents divorced or living apart, 
is based on actual support by the deceased parent, 
or on his legal obligation to support plus the rea- 
sonable probability that he will perform his duty,?® 
or on a legal obligation to support plus an actual 
need of support from the deceased parent,?’? espe- 
cially where supplemented by proof of an intention 
to enforce the obligation, and on an attempt to 
do so as soon as opportunity offered,?® so that in 
these cases a failure of the deceased parent to sup- 
port, while a circumstance to be considered in deter- 
mining the existence of dependency,?°® is not con- 
clusive;°° and where it appears that there has 
been an emancipation of the minor child from par- 
ental control,*+ or that the legal obligation to support 
has long been repudiated and the possibility of its 
enforcement is remote,*? there is no dependency in 
fact on which the right to compensation can be based. 


‘ 


22. McGarry v. Industrial Com- 
mission of Utah, 232 P. 1090, 64 Utah 
592, 39 A.L.R. 306. 


23. M. Martin Polokow Corpora- | 
tion v. Industrial Commission, 168 N. 
E. 271, 336 Ill. 395. 


24. Llewellyn Iron Works v. Indus- 
trial Accident Commission, 214 P. 846, 
191 Cal. 28; ‘McClain v. Kingsport 


[1913] A.C. 531 


COMPENSATION ACTS 


SERALY, for compensation. 
Co. v. Industrial Commission, 15 P 
(2d) 297, 80 Utah 301, 86 A.L.R. 858. 


28. McGarry v. Industrial Commis- 
sion, 222 P. 592, 63 Utah 81; 
v. Niddrie & Benhar Coal Co.y Ltd., 


29. Utah Fuel Co. v. 


[$§ 300-801 


Total dependency in fact of a child living apart from 
the deceased parent is established by the parent’s 
recognition of his obligation and his support of the 
child,?* and even though under the statute there is 
a conclusive presumption of dependency on the sur- 
viving parent.3# 


[§ 301] bb. Living with Deceased Parent Plus 
Other Alternative Conditions. Under a statute bas- 
ing the presumption on living with the parent or 
being dependent on him at the time of his death, 
“dependent” has been construed as “relying for 
support” in some jurisdictions,?®> and as “wholly 
or substantially dependent” in others,*® or “partial- 
ly dependent” in others,?7 and a child living apart 
from the deceased parent is not conclusively pre- 
sumed dependent in the absence of evidence meeting 
the statutory requirement as construed, and under 
a statute making living with the deceased parent 
or actual support by him the condition of presumed’ 
dependency, the same is true as to a child who neither 
lived with, nor was supported by, deceased; 38 but 
under a statute conditioning the presumption on the 
child’s living with the deceased parent or on the 
‘latter’s legal liability for his maintenance, a child 
living apart may recover where the legal liability 
for support is established,?® the child taking to the 
exclusion of the widow where the commission in the 


Utah Fuel) (2d) 1055, 250 Ky. 25; Franklin Fluor- 

-| Spar Co. v. Bell, 57 S.W.(2d) 481, 247 
Ky. 507; Veith v. Patterson, 34 S.W. 
(2d) 717, 236 Ky. 845; lLockhart’s 
Guardian v. Bailey Pond Creek Coal 
Co., 30 S.W.(2d) 955, 235 Ky. 278; 
Ramey vy. Portsmouth By-Product 
Coke Co., 27 S.W.(2d) 415, 234 Ky. 75. 


[a] Child under sixteen, confined 


Potts 


Industrial 


Improvement Corporation, 245 S.W. 
837, 147 Tenn. 130. 


25. Llewellyn Iron Works v. In- 
dustrial Accident Commission, 214 P. 
846, 191 Cal. 28; McClain v. Kingsport 
Improvement Corporation, 245 S.W. 
837, 147 Tenn. 130. 


26. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 269 P. 77, 34 Ariz. 175; 
Kennedy v. Keller, 37 S.W.(2d) 452, 
225 Mo.App. 561; Glaze v. Hart, 36S 
W.(2da) 684, 225 "Mo.App. 1205. 


[a] Child of divorced mother (1) 
in her custody and supported by her 
without support or expectation of 
support from the father, is not a de- 
pendent in fact on the father, enti- 
tling him to compensation under the 
act for his death (Glaze v. Hart, 36 
S.W.(2d) 684, 225 Mo.App. 1205), (2) 
but if the court, in awarding custody 
of a minor child to the divorced 
mother, orders the father to support 
him, the fact that he does not for sev- 
eral years and the child is supported 
by the man whom the mother subse- 
quently marries, does not make the 
child any less a dependent on his 
father within the meaning of the stat- 
ute (Kennedy v. Keller, 37 S.W.(2d) 
452, 225 Mo.App... 561). 


27. Utah Fuel Co. v. Industrial 
Commission, 15 P.(2d) 297, 80 Utah 
301, 86 A.L.R. 858; McGarry v. In- 
dustrial Commission of Utah, 232 P. 
1090, 64 Utah 592, 39 A.L.R. 306; Potts 
v. Niddrie & Benhar Coal Co., Ltd., 
[HOLS TALC. 631. 


[a] Legal duty of father to sup- 
port children is insufficient alone to 
support a finding of dependency nec- 


Commission, 15 Pea} 297, 80 Utah 
301, 86 A.L.R. 858 


30. McGarry vw. Industrial Com- 
mission, 222 P. 592, 63 Utah 8f. 


[a] Where father deserts wife 
and child and assumes another name, 
and the wife, in ignorance of his 
whereabouts, secures a divorce, and 
later when her husband dies comes 
her first knowledge of him since the 
desertion, and she at once files claim 
on behalf of her son for compensa- 
tion, it cannot be said that the fail- 
ure to support was acquiesced in by 
her or that it had been proved con- 
clusively that she no longer looked 
for support from that source. Mc- 
Garry v. Industrial Commission, 222 
P. 592, 63 Utah 81. 


31. Iroquois Iron Co. v. Industrial 
Commission, 128 N.E. 289, 294 Ill. 106, 
12 A.L.R. 924. 


.82. Stephens v. Stephens, 132 N.E. 
747, 76 Ind.App. 687; Schwartz v. 
Gerding & Aumann Bros., 121 N.E. 
89, 69 Ind.App. 375. 


33. May v. Meade, 210 N.W. 305, 
236 Mich. *109; Johnson Coffee Co. v. 
Pion nate 226 S.W. 215, 143 Tenn. 


34. Johnson Coffee Co. v. McDon- 
ald, supra. 


85. Weliska’s Case, 131 A. 860, 125 
Me. 147. 

36. State Industrial Accident Com- 
en v. Downton, 109 A. 63, 185 Md. 
412. 

37. Martin v. Narragansett Elec- 
ue Lighting Co., 142 A. 225, 49 R.I. 

65. 


38. Nolan v. Giacomini, 61 S.W. 


in reform school and not supported by 
the father is not within the statutory 
presumption of dependency. Veith v. 
ban ee 34 S.W.(2d) 717, 236 Ky. 


[b] Child “supported” by deceas- 
ed.—A_ deceased employee who recog- 
nized his duty to an infant and did 
everything reasonably required was 
“supporting” the child within the act 
giving the child compensation as a 
dependent. Lockhart’s Guardian v. 
Bailey Pond Creek Coal Co., 30 S.W. 
(2d) 955, 235 Ky. 278. 


39. Robert Sherer & Co. v. Indus- 
trial Accident Commission, 188 P. 
798, 182 Cal. 488; Perry v. Industrial 
Accident Commission, 169 P. 358, 176 
Cal. 706. 


[a] In Massachusetts (1) under 
the statute of 1919, children under 
sixteen, living apart from a parent 
who was legally bound to support 
them, are conclusively presumed de- 
pendent. Thurman v. Union Indem- 
nity Co., 156 N.E. 28, 259 Mass. 222; 
Gillander’s Case, 136 N.E. 646, 243 
Mass. 5. (2) Under the statute of 
1911, as amended by the statute of 
1914, a’ child by a former wife, and 
under eighteen years of age, although 
not living with the father at the lat- 
ter’s death, is conclusively presumed 
wholly dependent, there being no sur- 
viving parent. Holmberg’s Case, 120 
N.E. 353, 231 Mass. 144. (8) Under 
the statute of 1911, children under 
eighteen living apart from the parent 
are not entitled to the presumption: 
Since 1919, children between sixteen 
and eighteen are governed by the 19i1 
statute. Moran’s Case, 125 N.E. 157, 
234 Mass. 152. 


For later cases, developments and changes in the law see Annotations; same title and section number, 


§§ 301-302] 


exercise of its discretionary power so orders,*® and 
although the legal liability of the divorced father 
may not be established in the divorce decree,*! or 
established but not enforeced,*? the child’s right to 
compensation. for his father’s death may be based 
- on the mother’s abandonment of the child and the 
father taking the child to live with him; but where 
the father’s liability to support is not established, 
the child is not conclusively presumed dependent.** 
Some statutes specifically provide that there shall 
be a conclusive presumption of dependency of chil- 
dren not living with the deceased parent at the time 
of his death if the parent at the time was under 
legal obligation to support them. Under such stat- 
ute, a showing of legal obligation to support is all 
that is necessary,** without further evidence as to 
the amount necessary for support; *> but there is 
no obligation on the part of the divorced father 
to support a child awarded to custody of the mother 
without any provision for support by the father; #° 
nor does the presumption of total dependency apply 
where the decree provides for only a partial sup- 
Wort.2° 


[§ 302] (4) Parents**—(a) In General. The 
right of parents to compensation for the death of a 
elald under the workmen’s compensation acts is 
based generally on an absence of beneficiaries with 
prior exclusive rights under the statute and on the 
parents’ actual dependency in fact on the child for 
support, the right to compensation being limited to 
the extent of the dependency, total or partial,*® al- 


40. Perry v. Industrial Accident 
Commission, 169 P. 353, 176 Cal. 706. 


Classes and priority see supra §$§ 


[b] 
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ming Seminary, 88 Pa.Super. 470). 


Effect of will.—The fact that 
a deceased employee’s mother, to 


[71 C.J.] 547 


though under some statutes parents may be entitled 
to compensation concurrently with widow and chil- 
dren, conditioned, however, on the aggregate not 
exceeding a fixed proportion of the employee’s wa- 
ges;°° also it has been held that, in the absence of 
a statutory provision to the contrary, a partially 
dependent father of deceased may share in the award 
with the totally dependent widow of his son,°®* and 
under a statute authorizing the commission to set 
apart or apportion the death benefit to any one or 
more of the dependents in ‘accordance with their 
respective needs notwithstanding anything in the 
act to the contrary, the commission may apportion 
death benefits‘to provide for a partially dependent 
parent notwithstanding the employee left a wholly 
dependent child and other sections of the statute 
provided that wholly dependent persons shall take 
to the exclusion of partial dependents.5? A statute 
conditioning the right of the parent to compensation 
for death of a child on the child’s leaving no widow, 
widower, or child of his own is construed to mean 
no widow, widower, or child entitled to compensa- 
tion under the act,°* so that the parent’s right is 
not barred by the child’s leaving a widow, provided 
the widow is not entitled under the act. The de- 
pendency of the parent, on which his right to com- 
pensation is based, is conclusively presumed in the 
very few cases where the statute provides therefor, 
or is construed to have that effect,>> and in all 
other cases is a dependency in fact,®® a presumption 
subject to rebuttal being provided for in some of 


of unmarried employee.—The intent 
of compensation act § 30 subd 4 ‘‘is to 
limit all of the compensation to sixty- 


275, 276. 


41. Pacific Gold Dredging Co. v. 
Industrial Accident Commission, 194 
Pts 4 Cal. Shane Alu dt. a0. 


42. Federal Mut. Liability Ins. Co. 
v. Industrial Accident Commission, 
233 P. 335,195 Cal. 283, 


43. Miller’s Case, 138 N.E. 254, 244 
Mass. 281; Gillander’s Case, 136 N.E. 
646, 243 Mass. 5 


44. Denning v. Star Pub. Co., 180 
N.E. 685, 94 Ind.App. 300; Vigo Amer- 
ican Clay Co. v. Kelley, 147 N.E. 301, 
82 Ind.App. 675. 


45. Miama Coal Co. v. Peskir, 139 
N.E. 684, 80 Ind.App. 115. 


46. Advance Rumley Co. v. Free- 
stone, 167 N.E. 377, 633, 89 Ind.App. 
653; Western Indiana Gravel Co. v. 
Erwin, 149 N.E. 185, 84 Ind.App. 26. 


[a] Child under sixteen committed 
to manual labor institution as delin- 
quent without a decree requiring the 
father to contribute to support was 
not “dependent” on the father within 
the compensation law, where in the 
absence of a decree the father depriv- 
ed of custody of the child was also 
relieved of the obligation to support. 
Advance Rumley Co. v. Freestone, 167 
N.E. 377, 633, 89 Ind.App. 653. 


47. Johnson v. Lewis, 163 N.E. 26, 
88 Ind.App. 32. 


48. Classes and priority see supra 
§§ 275, 276. 


49. Betor v. National Biscuit Co., 
280 P. 641, 85 Mont. 481. 


[a] Parent not entitled to compen- 
sation for death of son (1) who leaves 
a widow and surviving child (Locke 
v. Centennial Ice & Coal Co., 108 So. 
46, 214 Ala. 411) (2) or who is not de- 
pendent on his,son (Washco v. Wyo- 


whose support he contributed, had 
made a will in his favor, is not mate- 
rial in determining her claim to the 
benefit provided by the Workmen’s 
Compensation Act, where there is no 
evidence that the will was the result 
of any agreement. Mississippi River 
Power Co. v. Industrial Commission, 
124 N.E. 552, 289 Ill. 353. 


[c] Where employer is parent.— 
“The burden of meeting the conse- 
quences of the injury to workmen is 
put upon the industry, but the state 
has not assumed a statutory duty to 
reimburse the father for the loss of 
the services of the son who has been 
employed by him in violation of a 
positive and equally meritorious stat~ 
ute.” MHillestad v. Industrial Insur- 
ance Commission, 141 P. 913, 80 Wash. 
426, 434, Ann.Cas.1916B 789, 


{d] In Lousiana.—The provisions 
of Civ. Code arts, 223, 226, to the ef- 
fect that parents are entitled to the 
usufruct of the estates of their minor 
children, but that the same shall not 
extend to any estates acquired by 
such children by their own labor, are 
not in conflict with the provisions 
of “Employers’ Liability’ legislation 
(Act No. 20 of 1914, as amended by 
Act No. 243 of 1916 and Act No. 38 of 
1918), whereby the surviving and de- 
pendent pares of a minor, who has 
died within a year following, and as 
the result of, an injury received while 
in the discharge of a duty for which 
he was employed are entitled to be 
paid a portion of the wages that the 
minor might have earned, had he 
lived. Heinzelman v. Board of Com’rs 
of Port of New Orleans, 88 So. 798, 
149 La. 215. 


50. Friscia v. Drake Bros. Co., 153 
N.Y.S. 392, 167 App.Div. 496. 


[a] Condition applicable to parent 


six and two-thirds per cent of the 
wages of the deceased, and to give 
compensation to the surviving wife, 
children, parents or grandparents, 
who are dependent, only if such com- 
pensation can be brought within the 
maximum percentage allowed. Each 
parent or grandparent is allowed fif- . 
teen per cent of such wages during 
his dependency if the allowance to 
the widow and children does not equal 
sixty-six and two-thirds per cent of 
the wages. This condition exists 
where there is no widow or children, 
and the Commission was justified in 
awarding compensation to the par- 
ents, even though the deceased was 
unmarried at the time of his death.” 
Friscia v. Drake Bros. Co., 153 N.Y.S. 
392, 167 App.Div. 496, 497. 


51. Penn v. Penn, 209 S.W. 53, 183 
Ky. 228. 


52. Pacific Gas & Electrie Co. v. 
Industrial Accident Commission, 12 
P.(2d) 649, 653, 124 Cal.App. 303.. 


53. Bradley v. Swift & Co., 119 So. 
37, 167 La.- 249. 


54. Bradley v. Swift & Co., supra; 
Kuetbach v. Industrial Commission 
of Wisconsin, 165 N.W. 302, 166 Wis. 
378, L.R.A.1918F 476. 


[a] Marriage and birth of son aft- 


‘er accident.—Under the Workmen’s 


Compensation Act, compensation for 
the death of an employee was prop- 
erly awarded to his dependent father, 
to the exclusion of his widow, whom 
he had married after the accident, and 
of his minor son born after the acci- 
dent. Kuetbach v. Industrial Com- 
mission of Wisconsin, 165 N.W. 302, 
166 Wis. 378, L.R.A.1918F 476. 

55. Born v. 


Industrial Commis- 


‘sion, 238 N.W. 393, 205 Wis. 533. 


56. Cal.—Western Pipe & Steel Co. 
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the statutes.5? 


provided there has been a legal 


to mothers of illegitimate children.** 
loco parentis, while expressly included in some stat- 
utes,°> are held to be entitled in some jurisdictions 
without the express statutory provision,®® although 
not entitled in other jurisdictions under similar stat- 


utes.o7 


[$ 304] bb. Whether One Parent or Both. The 
provision of the compensation act compensating par- 


of California v. Industrial Accident 
Commission of California, 228 P. 859, 
194 Cal. 379; Great Western Power 
Co. of California v. Industrial Acci- 
dent Commission of California, 218 P. 
1009, 191 Cal. 724; Garcia v. State 
Industrial Accident Commission, 151 
Peal ik Cals Side 


Conn.—Mahoney v. Gamble-Des- 
mond Co., 96 A. 1025, 90 Conn. 255, 
L.R.A.1916E 110. 


Mass.—Musgrave’s Case, 
749, 281 Mass. 416. 


N.Y.—Pifumer v. Rheinstein & 
ee 175 N.Y.S. 848, 187 App.Div. 


Utah.—Rigby v. Industrial Commis- 
sion, 286 P. 628, 75 Utah 454. 


Wis.—Interlake Pulp & Paper Co. 
v. Imm, 202 N.W. 175, 186 Wis. 228. 


57. Faucett v. Philadelphia Rapid 
Transit Co., 89 Pa.Super. 449; Wor- 
man v. Treadwell Engineering Co., 10 
Pa.Dist.&Co. 67. 


58. Federal Mut. Liability Ins. Co. 
v. Industrial Commission of Arizona, 
252 P. 512, 31 Ariz. 224. 


59. Texas Employers’ Ins. Ass’n v. 
Sloan, (Tex.Civ.App.) 36 S.W.(2d) 319. 


60. Stepmothers entitled as benefi- 
ciaries regardless of dependency see 
infra § 309. 


61. Security Union Casualty Co. v. 
Kelley, (Tex.Commn.App.) 6 S.W.(2d) 
741 [aff (Civ.App.) 299 S.W. 286]; Se- 
curity Union Casualty Co. v. Kelly 
(Tex.Civ.App.) 299 S.W. 286 [a 
(Commn.App.) 6 S.W.(2d) 741]; Tex- 
as Employers’ Ins. Ass’n v. Sloan, 
(Tex.Civ.App.) 36 S.W.(2d) 319 (un- 
der amendment to statute making 
stepmother beneficiary independently 
of dependency). 


[a] Statute containing no general 
classification of dependents, but mere- 
ly an enumeration of specific bene- 
ficiaries, omitting stepparents, has 
been construed not to include a step- 
father or stepmother. In re McMur- 
ray, Op. Sol. Dept. Labor 571. 


{[b] Illegitimate child, whose al- 
leged father married child’s aunt aft- 
er the mother’s death, is not a “step- 
son” of the aunt seeking compensa- 
tion on that assumption. Knoxville 
Gray Eagle Marble Co. v. Meek, 21 S. 
W.(2d) 625, 159 Tenn. 577. 


{c] Husband of mother of illegiti- 
mate boy is not stepfather. McLean 
v. Moss Bay Iron, etc., Co., [1909] 2 
K.B. 521, 2) B.W.C.C. 282. 


62. In re Huff, Op. Sol. Dept. La- 
bor 567; Victory Sparkler & Specialty 


183 N.E. 


Where specific provision is made 
for parents in the statute, an award to them under 
the section relating to “all other cases” is improp- 
er.58 A parent may waive his rights under the stat- 
ute to brothers and sisters of deceased.®® 


[§ 303] (b) Persons Included*°—aa. In General. 
The provision for parents has been extended in some 
statutes to step-parents,®! to parents by adoption,®? 
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adoption,®* and 
Persons in 


‘ 


Co v. Gilbert, 153 A. 275, 160 Md. 
181; McDonald v. Texas Employers’ 
ey, Ass’n, (Tex.Civ.App.) 267 S.W. 


63. In re Perkins, Op. Sol. Dept. 
Labor 579. s 


en Y Sa 
64. Marshall v. Industrial Commis- 
Sion, 174 N.E. 534, 342 Ill. 400; Favre 
v. Celotex Co., (La.App.) 139 So. 904. 


65. See statutory provisions. 


66. Faber v. Industrial Commis- 
sion, 185 N.E. 255, 352 Ill. 115. 


67. Consolidated Underwriters v. 
ee (Tex.Civ.App.) 57 S.W.(2d) 


68. U.S.—Texas Employers’ Ins. 
Ass’n v. Sheppeard, 62 F.(2d) 122 [aff 
58 F.(2d) 415]. 


Ind.—Hoosier Veneer Co. v. Stew- 
art, 129 N.E. 246, 76 Ind.App. 1; In 
Fa, Pee wan by 126 N.E. 42, 72 Ind.App. 


La.—Heinzelman vy. Board of Com’rs 
of Port of New Orleans, 88 So. 798, 
149 La, 215, 


N.Y.—Hermann v. American Rail- 
way Express Co., 186 N.Y.S. 691, 196 
App.Div. 219. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Peterson, (Civ.App.) 251 S.W. 572; 
Millers’ Indemnity Underwriters v. 
Green, (Civ.App.) 287 S.W. 979. 


Que.—Sullivan v. Furness Withy, 
77 Que.Super. 289. 


* [a] Where father alone sues in 
own name.—Under the act, where de- 
pendent relatives of deceased minor 
employee are both parents, they be- 
come entitled to receive from the em- 
ployer, to be divided between them, 
during three hundred weeks, fifty-five 
per cent of the wages that the minor 
might have earned had he lived, and 
if in such case the father alone sues 
in his own name, he may recover one 
half of the compensation so allowed, 
but he cannot recover the share due 
the mother. Heinzelman v. Board of 
Com’rs of Port of New Orleans, 88 So. 
798, 149 La. 215. 


69. McDonald v. Great Atlantic & 
Pacific Tea Co., 111 A. 65, 95 Conn. 
160; Fortner v. Industrial Commis- 
sion, 143 N.E. 845, 312 Ill. 327, 33 A.L. 
R. 583; Musgrave’s Case, 183 N.E. 
749, 281 Mass. 416; Dembinski’s Case, 
120 N.E. 856, 231 Mass. 261; Havey 
ae R. Co., 96 A. 995, 88 N.J.Law 


70. Musgrave’s Case, 183 N.E. 749, 
281 Mass. 416; Dembinski’s Case, 120 
N.E. 856, 231 Mass. 261. 
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ents of deceased includes both father and mother 
where, under the statute, both are dependents on 
their son; °* or the father, but not the mother, where 
the father only is dependent on the son, and the 
mother dependent on her husband,*® even though 
the employee turned over his earnings to his mother - 
as treasurer of the family fund; 7° or the mother if 
dependent on the son and not on her husband,*? 
even where the husband is the stepfather and em- 
ployer of the son.7? 


[§ 305] (c) What Claimant Must Prove.7* The 
surviving parent or parents, to recover compensation 
under the statute, must show the fulfillment of all 
statutory conditions,’* as, for example, that de- 
ceased left no widow, widower, or*ehildren entitled 
to compensation,*® and either a dependency in fact, 
total or partial,’® or absence of estrangement, where 


71. Keller v. Industrial Commis- 
sion, 183 N.E. 237, 350 Ill. 390; In re 
Murphy, 113 N.E. 283, 224 Mass. 592; 
Blanz v. Erie R. Co., 85 A. 1030, 84 
N.J;Law 35 (aff 91 A. 1067,; 85 NS. 
Law 367]; Birmingham v. Westing- 
house Electric & Mfg. Co., 167 N.Y.S. 
520, 180 App.Div. 48. 


[a] After abandonment by hus- 
band.—An employee’s mother, to 
whom the minor employee turned over 
his wages after abandonment by his 
father, is partially dependent on him. 
Draus v. International Silver Co., 135 
A. 487, 105 Conn. 415. 


[b] Mother dependent on son, and 
the father not dependent, only the 
mother takes. Appignani v. Staten 
Island Rapid Transit Co., 195 N.Y.S. 
195, 201 App.Div. 762; Frear v. Ells, 
193 N.Y.S. 324, 200° App.Div. 239; 
Klein y. Brooklyn Heights R. Co., 177 
N.Y.S. 67, 188 App.Div. 509. 


[c] Mother dependent on husband, 
both of whom are supported out of 
the husband’s earnings, is not entitled 
to compensation. Kelley v. Hoefler 
Ice Cream Co., 188 N.Y.S. 584, 196 
App.Div. 800; Jedrlinich v. James 
Shewan & Sons, 183 N.Y.S. 111, 193 
App.Div. 915; Birmingham v. West- 
inghouse Electric & Mfg. Co., 167 N.Y. 
S. 520, 180 App.Div. 48. 


72. Keller v. Industrial. Commis- 
Sion, 183 N.E. 237, 350 Ill. 390. 


73. Nature and elements of de- 
Srnagneed generally see supra §§ 272- 


74 See cases infra this section. 
75. See supra § 302. 


76. U.S.—Texas Employers’ Ins. 
Ass'n v. Sheppeard, 62 F.(2d) 122 [aff 
58 F.(2d) 415]. 


Cal.—Owl Drug Co. v. Industrial 
Accident Commission of California, 
234 P. 921, 71 Cal.App. 303. 


Colo.—Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
260 P. 106, 82 Colo. 281. 


Conn.—Mahoney v. Gamble-Des- 
mond Co., 96 A. 1025, 90 Conn. 255, 
L.R.A.1916E 110. 


Ind.—Buhner v. Bowman, 143 N.E. 
366, 81 Ind.App. 395; In re Peters, 116 
N.E. 848, 65 Ind. App;;174. 


Iowa.—Serrano v. Cudahy Packing 
Co., 190 N.W. 132, 194 Iowa 689. 


Kan.—Baldwin v. Manhattan Oil 
Conte Wsi(20) 2655, 086" Kane cose 
Michael v. Jacob Dold Packing Co., 
244 P. 1050, 120 Kan. 684; Taylor v, 
Sulzberger & Sons Co., 157 P. 435, 98 
Kan. 169; Smith v. National Sash, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the statute is construed to give to that fact the ef- 
fect of a conclusive presumption of partial depend- 
To establish a dependency 


ency.** 


ete, Co., 153 P. 533, 96 Kan. 816. 


» Ky.—Melcroft Coal Co. v. Hicks, 5 
S.W.(2d) 1049, 224 Ky. 173; Clover 
Fork Coal Co. v. Ayres, 292 S.W. 803, 
229 Ky- oaGe 


La.—Heinzelman v. Board of Com'’rs 
of Port of New Orleans, 88 So. 798, 
149 La. 215; Lewis v. Southern Ad- 
vance Bag & Paper Co., (App.) 147 
So. 532; Zeller v. Louisiana Cypress 
Lumber Co., 121 So. 670, 9 La.App. 
609; Little v. Crow-Edwards Lumber 
Co., 7 La.App. 304; Hammons v. Ed- 
wards, 6 La.App. 752; Schnelz v. 
Brown Paper Mill Co., 5 La.App. 421; 
Rome v. Mexican Petroleum Corpora- 
tion of Louisiana, 3 La.App. 523; Nel- 
son vy. W. K. Hende:son Iron Works 
& Supply Co., 1 La.App. 332. 


Mass.—In re Gorski, 116 N.E. 811, 
227 Mass. 456. 


Mich.—Neubauer v. Levy, 233 N.W. 
209, 252 Mich. 83; Murphy v. Genesee 
County Road Commission, 230 N.W. 
937, 250 Mich. 457; Moll v. City Bak- 
ery, 165 N.W. 649, 199 Mich. 670. 


Mo.—Sweeny v. Sweeny Tire Stores 
Co., (App.) 49 S.W.(2d) 205; Clingan 
v. Carthage Ice & Cold Storage Co., 25 
S.W.(2d) 1084, 223 Mo.App. 1064. 


Mont.—Betor v. Nationai Biscuit 
Co., 280 P. 641, 85 Mont. 481; Edwards 
v. Butte & Superior Mining Co., 270 P. 
634, 83 Mont. 122. 


N.J.—Reardon v. Philadelphia, ete., 
R. Co., 88 A. 970, 85 N.J.Law 90. 


N.Y.—Russell v. 231 Lexington Ave, 
Corporation, 258 N.Y.S. 392, 236 App. 
Div. 177; Friscia v. Drake Bros. Co., 
153 N.Y.S. 392, 167 App.Div. 496. 


Pa.—Franey v. Glen Alden Coal Co., 
161 A. 433, 105 Pa.Super. 448. 


Tenn.—Knox v. Washer, 284 S.W. 
888, 153 Tenn. 630. 


Tex.—Lumbermen’s Reciprocal 
Ass’n v. Warner, (Commn.App.) 245 
S.W. 664 [aff (Civ.App.) 234 S.w. 
545]; Associated Employers’ Recipro- 
ae v. Simmons, (Civ.App.) 273 S.W. 

Utah.—Combined Metals Reduction 
Co. v. Industrial Commission of Utah, 
278 P. 1019, 74 Utah 247; John Scow- 
croft & Sons Co. v. Industrial Com- 
mission of Utah, 258 P. 339, 70 Utah 
116. 


Wash.—MclIntire v. Department of 
Labor and Industries of Washington, 
216 P. 7, 125 Wash. 370. 


W.Va.—Poccardi v. State Compen- 
sation Com’r, 91 S.E. 663, 79 W.Va, 
684. 


Wis.—Interlake Pulp & Paper Co. v. 
Imm, 202 N.W. 175, 186 Wis. 228; 
City of Baraboo v. Industrial Commis- 
sion, 201 N.W. 809, 185 Wis. 555; 
Milwaukee Basket Co. v. Industrial 
Commission of Wisconsin, 181 N.W. 
308, 173 Wis. 391. 


Eng.—Main Collieries Co. v. Davies, 
[1900] A.C. 358; Simmons v. Shite, 1 
Q.B. 1005; Smith v. Gwendalough, 122 
L.T.Rep.N.S. 228. 


[a] Im Mlinois (1) under existing 
statutes, dependency must be proved. 
Robert Gair Co. v. Industrial Com- 
mission, 172 N.E. 46, 340 Ill. 99; L. 
M. & O. Motor Co. v. Industrial Com- 


mission, 167 N.E. 56, 3385 Ill. 254; 
Hamer-Paskins Co. v. Industrial Com- 
mission, 162 N.E. 116, 381 Ill. 65; 


Chicago, Wilmington & Franklin Coal 
Co. v. Industrial Commission, 160 N.E. 
833, 329 Ill. 494; Pope v. Industrial 
Commission, 137 N.E. 417, 305 Ill. 562; 


: 


in fact, the par- 
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Alden Coal Co. v. Industrial Commis- 
sion, 127 N.E. 641, 293 Ill. 597; Rock 
Island Bridge & Iron Works v. Indus- 
trial Commission, 122 N.E. 830, 287 Ill. 
648. (2) Under the earlier statutes, 
1913, as amended in 1915, dependency 
need not be proved, but merely con- 
tribution to support within four years 
preceding the accident. Omaha Pack- 
ing Co. v. Industrial Commission, 172 
N.E. 40, 340 Ill. 169 (accident in 1916, 
so that right to compensation based 
on act of 1913, as amended in 1915); 
Peabody Coal Co. v. Industrial Com- 
mission, 124 N.E. 603, 289 Ill. 330; 
Humphrey v. Industrial Commission 
of Illinois, 120 N.E. 816, 285 Ill. 372; 
Mallers v. Industrial Board of Illinois, 
117 N.E. 1056, 281 Ill. 418; Erickson 
Rae ae tena Well Works, 196 Ill.App. 


{b] Father is not required to show 
absolute dependency, dependency to 
any extent being sufficient. Zeller v. 
Louisiana Cypress Lumber Co., 121 So. 
670, 9 La.App. 609. 


[ec] Mother’s reliance on son’s con- 
tribution although supported by hus- 
band.—Where plaintiff’s illegitimate 
son, eighteen years old, living with 
her and her husband, turned over to 
her his wages, paying nothing for his 
board, room, or laundry, but obtaining 
from her money for his expenditures, 
she was partly dependent on him, al- 
though she was supported by her hus- 
band, where she had required certain 
medical and surgical attention, the ex- 
penses of which were paid in part 
by deceased, and his wages were al- 
ways available by her for such at- 
tention, all of which extra expense 
could be met only by using a por- 
tion of his earnings. Smith v. Na- 
tional Sash, etc., Co., 153 P. 538, 96 
Kan. 816. 


{d] Both father and mother are 
partial dependents where both fa- 
ther’s and son’s wages were necessary 
for support of the family, even though 
the son’s wages were given to the 
mother only. Clingan vy. Carthage Ice 
& Cold Storage Co., 25 S.W.(2d) 1084, 
223 Mo.App. 1064, 


{e] Mother wholly dependent on 
her son who lived with her is entitled 
to compensation as a total dependent, 
and the fact that the son had room 
and meals with her does not make her 
a partial dependent. Murphy v. 
Genesee County Road Commission, 
230 N.W. 937, 250 Mich. 457, 


77. Born v. Industrial Commission, 
238 N.W. 393, 205 Wis. 533. 


[a] Unestranged surviving parent. 
—In some states statutes create two 
classes of partial dependents where 
the deceased employee leaves no one 
wholly dependent on him for support; 
First, unestranged surviving parent 
or parents; second, other dependents. 
The statute is construed as establish- 
ing what is equivalent to a conclusive 
presumption of partial dependency, 
and a surviving parent, on proof 
only, of unestrangement, is entitled to 
the payment fixed by the statute 
therefor. Born v. Industrial Commis- 
sion, 238 N.W. 393, 205 Wis. 533. 


78. Ala.—Ex parte Woodward Iron 
Co., 99 So. 97, 211 Ala. 74. 


Conn.—Atwood yv. Connecticut Light 
& Power Co., 112 A. 269, 95 Conn. 669; 
Mahoney v. Gamble-Desmond Co., 96 


A. 1025, 90 Conn. 255, L.R.A.1916E 
110. 

Ill.—Marshall v. Industrial Com- 
mission, 174 N.E. 534, 342 Ill. 400; 


Illinois Steel Co. vy. Industrial Com- 
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ent must show reliance on the deceased child for 
support,?® contributed either to a family fund,"® 
or for the support of other members of the family 


mission, 139 N.E. 921, 308 Ill. 466; 
Henry Pratt Co. v. Industrial Commis- 
sion, 127 N.E. 754, 293 Ill. 367. 


Ind.—Rasin v. Miami Coal Co., 137 
N.E. 529, 79 Ind.App. 123. 


Ky.—Scuddy Coal Co. v. York, 26 
S.W.(2d) 34, 233 Ky. 497. 


Me.—Henry’s: Case, 126 A. 286, 124 
Me. 104. 


Minn.—Bengston vy. Siems, 217 N.W. 
679, 173 Minn. 498. 


Mont.—Betor v. National Biscuit 
Co., 280 P. 641, 85 Mont. 481. 


Utah.—Rigby v. Industrial Com- 
mission, 286 P. 628, 75 Utah 454. 


W.Va.—Alexander v. State Compen- 
sation Com’r, 167 S.E. 589. 


[a] Occasional contributions.— 
Actual dependence of a mother on her 
son is not shown by occasional con- 
tributions, where the mother was sup- 
ported by her husband. Betor v. Na- 
(onal Biscuit Co., 280 P. 641, 85 Mont. 


[b] Payments for board.—A par- 
ent is not “partly dependent” on a son 
merely because the son pays for board, 
supplies the home with articles, or 
makes gifts to the parents. Doherty’s 
Case, 178 N.E. 515, 277 Mass. 339. 


{[c] Mother temporarily living 
with another son.—Where a deceased 
employee, who left surviving him 
two brothers, a sister, and a mother, 
had, during his father’s illness, sent 
his mother ten dollars a week from 
his weekly wages of fifteen dollars, 
and after the father’s death he sent 
her from twenty dollars to twenty- 
five dollars a month to be applied on 
his father’s funeral expenses, and, 
when such expenses were paid, it 
was arranged that he and his mother 
were to live together and that he 
would support her, and where the 
mother was temporarily living with 
another son, but, except as stated, 
none of the other children contrib- 
uted to her support, no error was 
apparent in a conclusion that the 
mother was totally dependent on 
such employee. Kennerson v. 
Thames Towboat Co., 94 A. 372, 89 
Conn. 367, L.R.A.1916A 436. 


{d] Father who conveyed his 
property to son and relied solely on 
him for support is totally devendent. 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Accident Commis- 
sion, 263 P. 823, 88 Cal.App. 369. 


[e] Use of earnings for support.— 
The mere fact that a mother used 
her son’s earnings in the support of 
the family does not prove that she 
relied on those earnings for her means 
of support, so as to constitute her a 
“dependent” of the son, under the 
Workmen’s Compensation Act. Mc- 
Donald v. Great Atlantic & Pacific Tea 
Co., 111 A. 65, 95 Conn. 160. 


79. Ala.—Ex parte Sloss-Sheffield 
Bteoks & Iron Co., 101 So. 608, 212 
Anos ; 


IlJ.—Rockford Cabinet Co. v. Indus- 
piel soomumiagion; 129 N.E. 142, 295 
» Oe 


Ind.—People’s Hardware Co. v. 
Croke, 118 N.E. 314, 66 Ind.App. 340; 
Bloomington-Bedford Stone Co. v. 
Phillips, 116 N.E. 850, 65 Ind.App. 189; 
ame Peters, 116 N.E. 848, 65 Ind.App. 
174. 


La.—Hamilton v. Texas Co., 92 So. 
301, 151 La. 692. 
N.J.—Conners v. 
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whom the parent is under legal and moral obligation 
to support,*®° or to a member of the family,®+ or di- 
rectly to himself; °? not necessarily a contribution 
from his wages in the absence of a statutory re- 
quirement to the contrary; ®* nor a contribution for 
any particular amount,’* unless required by stat- 
ute,®> provided only it is substantial,8® reasonably 
necessary for support of the parent in his class and 
position,®? and exceeds the cost of his board and 
lodging; ®& nor a contribution sent at regular inter- 
vals,°® or for any extended period of time before 


Seca Co., 97 A. 792, 89 N.J.Law 


[a] Contributions to family sup- 
port establish the father’s dependency 
where the father is liable for support 
of the family. Ex parte Sloss-Shef- 
uae Bis’. & Iron Co., 101 So. 608, 212 

a. 3. 


80. Hamilton v. Texas Co., 92 So. 
301, 151 La. 692; Harris v. Calcasieu 
Long Leaf Lumber Co., 89 So. 885, 149 
La. 649; Colucci v. Edison Portland 
Cement Co., 108 A. 313, 93 N.J.Law 
332 [rev on other grounds 111 A. 4, 
94 N.J. 542, 10 A.L.R. 1486]; Lake 
Megantic Pulp Co. v. Martel, 34 Que. 
K.B. 401. 


81. Burns v. Connecticut Light & 
Power Co., 118 A. 45, 97 Conn. 688. 


82. Gloubitz v. Smeed__ Bros., 
(Idaho) 21 P.(2d) 78; Cauthorn v. 
Cypress Tank Co., 1 La.App. 100. 


83. State v. Beltrami County Dist. 
Ct., 154 N.W. 509, 131 Minn. 27; Rasor 
v. Marshall Hall Grain Corporation, 
25 S.W.(2d) 506, 224 Mo.App. 253; 
Thunder Lake Lumber Co. v. Indus- 
trial Commission, 206 N.W. 177, 188 
Wis. 418. 


[a] Dependent on wages in whole 
or in part.—Under a statute defining 
“dependents” as relatives by blood 
or marriage actually dependent for 
support, in whole or in part, on de- 
ceased’s wages at the time of the in- 
jury, complainant to establish de- 
pendency must show that at least a 
part of his support came from de- 
ceased’s wages, but to establish total 
dependency he need not show that all 
of his support came from that source, 
provided he shows that the balance of 
support needed came from other in- 
come or property of deceased. Rasor 
v. Marshall Hall Grain Corporation, 
25 S.W.(2d) 506, 224 Mo.App. 253. 


[b] Dependent on wages and land. 
—A widowed mother, without means, 


who is supported by her son, partly | 


by the wages of his employment and 
partly by the yield of his land, is 
wholly dependent on her son for sup- 
port, within the meaning of the Min- 
nesota Compensation Act. State v. 
Beltrami County Dist. Ct., 154 N.W. 
509, 131 Minn. 27. 


[ec] Contribution of services.— 


Services in working on a farm ren-| 


dered by a minor son to his partially 
dependent father are a proper basis. 
of compensation to the father under 
St. (1923) § 102.09 (4) subd (c), for 
death of the son. Thunder Lake Lum- 
ber Co. v. Industrial Commission, 206 
N.W. 177, 188 Wis. 418. 


84. Bauer & Black v. Industrial 
Commission, 152 N.E. 590, 322 Ill. 165; 
Harris v. Caleasieu Long Leaf Lum- 
ber Co., 89 So. 885, 149 La, 649; Cau- 
thorn vy. Cypress Tank Co., 1 La.App, 
100; Associated Employers’ Recipro- 
cal Ass’n v. Lawrence, (Tex.Civ.App.) 
264 S.W. 1038. 


85. KFraser Brace Shipyards, Ltd, 
v. Mercier, (Can.) [1923] 4 Dom.L.R. 
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329 [rev 34 Que.K.B, 444]; Laroche v. 
Wayagamack Pulp & Paper Co., 


| (Que.) [1923] 2 Dom.L.R. 927. 


[a] Dependent for “principal sup- 
port.".—If a father and mother have 
personal means from which they draw 
over fifty per cent of their sustenance, 
a son, although contributing substan- 
tially to their support, cannot be said 
to be their “‘principal support” within 
the meaning of Que. Rev. St. (1909) 
art 7323 c, as amended by (1919) c 69 
§ 1, and they are not entitled to an 
indemnity if the son is killed in an ac- 
cident while in the service of his em- 
ployer. Fraser Brace Shipyards, Ltd. 
v. Mercier (Can.) [1923] 4 Dom.L.R. 
829 [rev 34 Que.K.B. 444]; Martel v. 
Lake Megantic Pulp Co., 60 Que.Super. 
281; Laroche v. Wayagamack Pulp 
& Paper Co., (Que.) [1923] 2 Dom. 
L.R. 927; Gillies Bros. v. Dubreuil, 36 
Que.K.B. 324. 


86. Chicago, Wilmington & Frank- 
lin Coal Co. v. Industrial Commission, 
135 N.E. 784, 303 Ill. 540; Richardson 
Sand Co. v. Industrial Commission, 
129: N.E. 751, 296 Ill. 335; Metal 
Stamping Corporation v. Industrial 
Commission, 121 N.E. 258, 285 Ill. 528; 
ines v. Ohio Oil Co., 2 La.App. 


87. Bamford v. Charlaw & Sacris- 


yee Collieries, Ltd., [1925] 2 K.B. 
88. Md.—States Engineering Co. v. 


Harris, 146 A. 392, 157 Md. 487. 


Mass.—Freeman’s Case, 123 N.E. 
845, 233 Mass. 287. 


N.Y.—Klein v. Brooklyn Heights R. 
Co., 177 N.Y.S. 67, 188 App.Div. 509. 


Or.—Paul v. State Industrial Acci- 
dent Commission, 272 P. 267, 273 P. 
3305) 22 cOri 1599. 


Wis.—Thunder Lake Lumber Co. v. 
Industrial Commission, 206 N.W. 177, 
188 Wis. 418; Wisconsin Mut. Liabil- 
ity Co. v. Baldus, 199 N.W. 221, 184 
Wis. 2038. 


[a] Contribution less than board 
and lodging makes the father a de- 
pendent if the son is a minor and en- 
titled to support by his father. Chi- 
cago, Wilmington & Franklin Coal Co. 
v. Industrial Commission, 135 N.E. 
784, 303 Ill. 540. 


89. Metal Stamping Corporation v. 
Industrial Commission, 121 N.E. 258, 
285 Ill. 528; Zeller v. Louisiana Cy- 
press Lumber Co., 121 So. 670, 9 La. 
App. 609; Daly Mining Co. v. Indus- 
trial Commission of Utah, 248 P. 125, 
67 Utah 483. 


90. Ex parte Woodward Iron Co., 
99 So. 649, 211 Ala. 111; Tintic Milling 
Co. v. Industrial Commission of Utah, 
207 P. 1114, 60 Utah 261. 


[a] Contribution within four 
years establishes a parent’s right to 
compensation as matter. of law. 
Omaha Packing Co. v. Industrial Com- 
mission, 172 N.E. 40, 340 Ill. 169. 


[b] Short period.—Dependency of 
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the accident unless a period is prescribed by stat- 
ute; °° nor even any contribution at all if the parent 
is in necessitous cireumstances,®! or entitled to look 
to the son for support,®? although a showing of ne- 
cessitous circumstances is not necessary; °* but the 
parent must show something more than a mere con- 
tribution from the son, and its expenditure,®* some- 
thing more than a contribution toward family in- 
debtedness,?® or for purposes of investment or specu- 
lation,®* unless such indebtedness is for necessities,°* 


~ 


father on son is not disproved by 
showing that at the time of death the 
son had only worked and contribut- 
ed to the support of the family for a 
short period prior to his death, and 
had been supported. for a long time 
before that by his father. Ex parte 
Woodward Iron Co., 99 So, 649, 211 
Ala. 111. 


[c] “For reasonable time prior 
thereto.”—A father, receiving no 
money from deceased for a year, is 
not ‘‘wholly or partially supported by 
deceased at death and for reasonable 
time immediately prior thereto.” In- 
dustrial Commission of Colorado v. 
Ahel, 249 P, 866, 80 Colo. 128. 


91. Gregory v. Standard Oil Co. of 
Louisiana, 91 So. 717, 151 La. 228; 
Balthazar v. Swift & Co., 120 So. 896, 
119 So. 906, 10 La.App. 25. 


92. Parson v. Murphy, 163 N.W. 
847, 101 Neb. 542, L.R.A.1918F 479. 


93. Hoy v. T. S. Grayson Lumber 
Cos 2130'VSov 651, % 15 “Lar App e176; 
States Engineering Co. v. Harris, 146 
A. 392, 157 Md. 487; Ogden City v. 
Industrial Commission of Utah, 193 
P. 85%, 57 Utah 221. 


[a] That son’s contribution to 
household enabled his father to sup- 
port his stepmother better could be 
considered in determining whether 
the father was partially dependent on 
the son. States Engineering Co. v. 
Harris, 146 A. 392, 157 Md. 487. 


94. Texas Employers’ Ins. Ass’n v. 
Peterson, (Tex.Civ.App.) 251 S.W. 572. 


95. Hansen y. Ohio Oil Co., 2 La. 
App. 690; Dumond’s Case, 133 A. 736, 
125 Me. 313; Paul vy. State Industrial 
Accident Commission, 272 P. 267, 273 
P. 337, 127 Or. 599. 


96. Schedzick v. Volney Paper Co., 
184 N.Y.S. 424, 198 App.Div. 551; Paul 
v. State Industrial Accident Commis- 
sion, 272 P2617) 2135 Pals3iou bot Or, 
599; City of Milwaukee v. Stanley, 
225 N.W. 202, 198 Wis. 583; Welsh 
Navigation Steam Coal Co. vy. Evans, 
[1927] A.C. 835, [1927] W.C.&I. 441. 


[a] For purchase of home.—(1) 
If a contribution is made by a son to 
his family fund out of which a sum 
is taken each year to apply on the 
purchase price of a home, the father 
is a partial dependent and entitled to 
compensation on that basis. Pushor 
v. American Ry. Exp. Co., 183 N.W. 
839, 149 Minn. 308; Jones v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
268 S.W. 1004; Milwaukee Basket Co. 
v. Indus. Com. (Wis.) 181 N.W. 308. 
(2) But where the son makes no con- 
tribution toward the, support of the 
family beyond the @ost of his board 
and lodging, his contribution of spe- 
cific sums toward the purchase of a 
home does not make the father a de- 
pendent upon him. ' Wisconsin-Min- 
nesota Light & Power Co. v. Indus- 
trial Commission of Wisconsin, 181 
N.W. 311, 173 Wis. 398. 


97. Texas Employers’ Ins. Ass’n y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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something more than a gift, whether casually,®§ 
frequently,®® or regularly! made, and something 
more than expectation of future support.? 
reliance by parent on child for support is shown, 
the parent is entitled te compensation notwithstand- 
ing he had other means of support,® or could have 
supported himself,* or contributed toward support 
of the family,® or had some small property of his own 
not sufficient for support,® or had accepted gifts,? 
and notwithstanding the son’s absence from the par- 
ental domicile at the time of his accidental death.® 


[§ 306] (5) Brothers and Sisters.° 


ev ins (Tex.Civ.App.) 278 S.W. 
294. : 
98. Ala—_Ex parte Woodward Iron 


Co., 99 So. 97, 211 Ala. 74. 


N.Y.—Sigalove v. Penzel, 218 N.Y. 
S. 85, 218 App.Div. 306; Di Ionna v. 
Terry & Tench Co., 197 N.Y.S. 131, 
203 App.Div. 270; Kelley v. Hoefler 
Iee Cream Co., 188 N.Y.S. 584, 196 
App.Div. 800. 


Puerto Rico.—Cruz v. Workmen’s 
Relief Commission, 35 Puerto Rico 
S3T. 


Tex.—Associated Employers’ Re- 
ciprocal Ass’n vy. Lawrence,. (Civ.App.) 
254 S.W. 1088. 


_ Utah—Globe Grain & Milling -Co. 
v. Industrial Commission of Utah, 193 
P. 642, 57 Utah 192. 


Wis.—City of Baraboo v. Industrial 
Commission, 201 N.W. 809, 185 Wis. 
555. 


99. Hancock v. Industrial Com- 
mission, 198 P. 169, 58 Utah 192. 


1. Mulraney v. Brooklyn Rapid 
Transit Co., 180 N.Y.S. 654, 190 App. 
Div. 774; Birmingham v. Westing- 
house Electric & Mfg. Co., 167 N.Y.S. 
520, 180 App.Div. 48. 


2. Robert Gair Co. v. Industrial 
Commission, 172 N.E. 46, 340 Ill. 99; 
Hamer-Paskins Co. v. Industrial Com- 
mission, 162 N.E. 116, 331 Ill. 65; 
Wasson Coal Co. vy. Industrial Com- 
mission, 143 N.E. 584, 312 Ill. 241; 
Hansen v. Ohio Oil Co., 2 La.App. 690. 


[a] Dependency notwithstanding 
unfulfilled promise to support.—A 
finding of partial dependency by 
claimant, mother of the deceased em- 
ployee, a boy of sixteen, cannot be 
pronounced erroneous in law, where 
the boy, after leaving home, prom- 
ised to send her all his earnings ex- 
cept what he needed for board and 
clothes and he was killed in employ- 
ment before his first pay day, so that 
he had no opportunity to remit money. 
Freeman’s Case, 123 N.E. 845, 233 
Mass. 287. 


3. Marshall v. Industrial Commis- 
sion, 174 N.E. 534, 342 IJl. 400; Pea- 
body Coal Co. v. Industrial Commis- 
sion, 143 N.E. 90, 311 Ill. 338; Scuddy 
Coal Co. v. York, 26 S.W.(2d) 34, 233 
Ky. 497. 


4. Mahoney v. Gamble-Desmond 
Co., 96 A. 1025, 90 Conn. 255, L.R.A. 
1916E 110; In re McMahon, 118 N.E. 
189, 229 Mass. 48; Gonzales v. Chino 
Copper Co.,: 222 P. 903, 29:N.M. 228; 
Faucett v. Philadelphia Rapid Trans- 
it Co., 89 Pa.Super. 449. 


[a] Failure to submit to surgical 
operation, which might have removed 
physical ineapacity, will not bar de- 
pendent father’s right to compensa- 
tion. Mahoney v. Gamble-Desmond 
Co., 96 A. 1025, 90 Conn. 255. 


5. Dimas vx. ‘Albuquerque & Cerril- 
los’ Coal Co., 3 P.(2d) 1068, 35 N.M. 
591. , 


: 
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Where 


The right of 


6. a—Boudreaux v. Myles Salt 
Co., 123 So. 907, 38 La.App. 480. 


Me.—Williams’ Case, 120 A. 620, 
122 Me. 477. 


N.Y.—Smith v. MacArthur Bros. 
Co., 190 N.Y.S. 644, 199 App:Div. 943 
[aff 185 N.E. 908, 233 N.Y. 537]. 


Tex.—Associated Employers’ Re- 
ciprocal Ass’n v. Lawrence, (Civ. 
App.) 264 S.W. 1038; Lumbermen’s 
Reciprocal Ass’n v. Warner, (Civ. 
App.) 234 S.W. 545 [aff (Commn.App.) 
245 S.W. 664]. 


Wis. — McKesson-Fuller-Morrison 
oe AS Industrial Commission, 250 N. 
moO. 


[a]... Uncollected claims against 
others.—That the father’s ‘brother 
owed him money does not relieve the 
father’s dependency on his deceased 
son. London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
reset: sen California, 263 P. 196, 203 
al. fs 


[b] Receipt of small sum of insur- 
ance money by the father on the 
death of his son does not bar compen- 
sation where reliance on earnings is 
shown. Boudreaux v. Myles Salt Co., 
123 So. 907, 38 La.App. 480; Leach v. 
J. I. Case Threshing Mach. Co., 219 
N.W. 884, 53 S.D, 18. 


7. Scuddy Coal Co. v. York, 26 S. 
W.(2d) 34, 233 Ky. 497. 


8. Zeller v. Louisiana Cypress 
penn Co., 121 So. 670, 9 La.App. 


9. Half-brother as “next of kin” 
see supra § 280. 


Nature and elements of dependency 
generally see supra §§ 272-274. 


10. See cases infra notes 11, 12. 


11. Kirby v. Crystal Oil Refining 
CorDO rea cny: 123 So. 432, 11 La.App. 
562. 


12. Southern Surety Co. v. Weav- 
er, (Tex.Civ.App.) 260 S.W..622 [aff 
(Commn.App.) 273 S.W. 838]. 


Classes and priority see. supra §§ 
275, 276. 


13. Michigan Transit Corporation 
v. Brown, 56 F.(2d) 200; Leonard v. 
Horlacher & Co., 11 Pa.Dist.&Co. 765. 


14. Hasselman v. Travelers’ Ins. 
Co., 185 P. 348, 67 Colo. 359. 


15. Cal.—Peterson v. Industrial 
npcleet Commission, 204 P. 390, 188 
al. ; 


Ill.— Young vy. Industrial Commis- 
sion, 185 N.E. 189, 352 Ill: 140. 


Ind.—Williams v. American Coal 
eee oS Co., 143 N.E. 300, 81 Ind.App. 


La.—Brown v. Weber-King Lumber 
Co., 7 La.App. 444. 


Minn.—Hallstrom v. C. F. Haglin & 
Sons Co,, 236 N.W. 482, 183 Minn. 334, 


N.J.—Conners v. Public Service 
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brothers and sisters of a deceased employee to com- 
pensation under the workmen’s compensation acts 
is conditioned on the absence of claimants with prior, 
exclusive rights thereto,1° surviving dependent par- 
ents having such rights under some statutes,!1 and 
not under others; 12 on their age being under the 
statutory limit if a limit is fixed,1? the limit fixed 
for “children” dependent on their parents, however, 
not being applicable to children who claim as broth- 
ers and sisters; 14 
within the statutory definition of that term,?® broth- 
ers and sisters not coming within the classification 


and on dependency in faet,?® 


Electric Co. 97 A. 792, 89 N.J.Law 
99; Havey v. Erie R. Co., 96 A. 995, 
88 N.J.Law 684 [rev 95 A. 124, 87 N. 
J.Law 444]. 


Utah.—Harness vy. Industrial Com- 
mission of Utah, 17 P.(2d) 277. 


Va.—Clark v. Appalachian Power 
Co., 149 S.E. 618, 153 Va. 86. 


Wis.—Clark v. White, 222 N.W. 823, 
197 Wis. 597. 


fa] In Texas (1) under the stat- 
ute of 1918, brothers and sisters are 
entitled as dependents, changing the 
1913 law. Texas Employers’ Ins. 
Ass’n v. Sloan, (Civ.App.) 36 S.W. 
(2d) 319; Oilmen’s Reciprocal Ass’n 
v. Gilchreas, (Civ.App.) 283 S.W. 633; 
Consolidated Underwriters v. Free, 
(Civ.App.) .253 S.W. 941. (2) Under 
the statute of 1913, not expressly 
naming beneficiaries but directing dis- 
tribution to be made according to the 
terms of the statute of descent and 
distribution, brothers and sisters take 
under the statute. American Indem- 
nity Co. v. Zyloni, (Civ.App.) 212 S.W. 
183; Southern Surety Co. v. Moore, 
(Civ.App.) 196 S.W. 187 [foll Vaughan 
v. Southwestern Surety Ins. Co., (Civ. 
App.) 195 S.W. 261 (rev on other 
grounds 206 S.W. 920, 109 Tex. 298)]. 


[b] Dependency on father does 
not make brothers and sisters de- 
pendent on a deceased brother who 
aided the father to support them. 
Havey v. Erie R. Co., 96 A. 995, 88 
N.J.Law 684 [rev 95 A. 124, 87 N.J. 
Law 444]. 


[c] Dependency on family fund, 
to which the father and brothers of 
deceased contributed, makes the sur- 
viving brothers dependents of de- 
ceased. Conners vy, Public Service 
Electric Co., 97 A, 792, 89 N.J.Law 99. 


[d] Payment for own board is not 
a contribution for support entitling 
a sister to compensation for her broth- 
er’s death. Brown v. Weber-King 
Lumber Co., 7 La.App. 444. 


{e] Termination.—An award for 
death, under the Workmen’s Cormpen- 
sation Act, to a brother who, if de- 
pendent at all, was so because of tem- 
porary ailments only, should be ter- 
minated when such disabilities have 
ended. “Dunnigan y. Pete Russell 
Coal Co., 222 P. 109, 115 Kan. 57. 


16. Passini  v. Aberthaw-Const. 
Co., 115 A. 689, 97 Conn. 110; In re 
Murphy, 117 N.E. 794, 228 Mass. 555; 
a re Cowden, 113 N.E. 1036, 225 Mass. 


[a] As members of family or next 
of kin.—(1) Where the statute defines 
dependents as members of deceased’s 
family dependent on him, in jurisdic- 
tions construing “family”? as mean- 
ing individuals related through de- 
scent and not necessarily persons liv- 
ing in one household, a sister depend- 
ent on deceased is entitled to compen- 
sation even though she lives apart 
from deceased. Passini v. Aberthaw- 
Const. Co., 115 A. 689, 97 Conn. 110. 
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of those conclusively presumed to be wholly depend- 
ent.17 A sister’s reliance on the contributions re- 
ceived from her brother for her. support,1® if sub- 
stantial,!® or meeting statutory requirements as to 
amount,2° entitle her to compensation under the 
act; and rights based on actual support received 
from a brother or sister are not adversely affected 
by the fact that partial support was accepted from,** 
or might have been enforced against,?? others; or 
that claimant had some property,?* or would inherit 
property from deceased ;?* or that claimant was an 
illegitimate child and deceased the legitimate child 
of the same mother; 2° or by the fact that contribu- 
tions were paid into a family fund and not direct- 
ly to claimant; 2° but claimant must show that con- 
tributions were something more than mere gifts,?7 
or the repayment of a loan.?§ 


[§ 307] (6) Grandchildren and Grandparents.*° 
Whether the compensation to dependent grand- 
children or grandparents of the deceased employee 
is concurrent with, or postponed to, the compensa- 
tion to other classes of dependent relatives depends 
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[§§ 306-307 


of a grandchild to compensation for death of his 
grandfather is based on dependency in fact,** sub- 
ject to statutory definitions of dependency,®? and de- 
terminable by conditions existing at the time of the 
accident.3* Also the right of a grandparent to com- 
pensation for death of a grandchild is based on de- 
pendeney in fact, subject to statutory definitions 
of dependency.** The right of one to be compen- 
sated as a grandchild under the Workmen’s Com- 
pensation Act is not affected by the circumstance 
that he is the illegitimate, child of his mother,*® 
unless the statute requires him in such case to be a 
member of decedent’s household and he is not; *° 
and a statute which in different clauses provides com- 
pensation for dependent orphans and for dependent 
children left by the deceased employee is construed 
broadly to include a fatherless and.motherless child 
who is being actually cared for and totally dependent 
on his grandfather, the deceased workman; ** but 
a child adopted by the mother is not a grandchild of 
the mother’s father within the Compensation Act in 
the absence of a provision in the adoption statute 
extending the child’s inheritance rights and rela- 


on the terms of the statute, it being postponed to 
compensation to widow, child, husband, and parent 
surviving under statutes so providing.*® The right 


(2) In other jurisdictions where 
‘family’? means household and the 
household supported by deceased, a 
relationship of dependency does not 
exist between deceased and his half- 
sister, both of whom board out away 
from their home, even though the 
brother pays his sister’s board, nor 
4s the half-sister entitled as next of 
kin where her father, who is also 
the father of deceased by adoption, is 
alive. In re Cowden, 113 N.E, 1036, 
225 Mass. 66. (3) Deceased em- 
ployee having left a minor daughter, 
his sister, claimant for compensation 
under the Workmen’s Compensation 
Act, is not his next of kin, and can 
have no claim, unless she was a mem- 
ber of his family partly dependent 
for support on his earnings at his 
death and she is not living as a mem- 
ber of his family where he lived with 
her in their mother’s home, the moth- 
er having died. In re Murphy, 117 
N.E. 794, 228 Mass. 555. 


17. Peterson v. Industrial Accident 
Commission, 204 P. 390, 188 Cal. 15. 


18. Driscoll v. Jewell Belting Co., 
114 Aa 09,- 96. Conn: 29557. Younes Vv: 
Industrial Commission, 185 N.E. 189, 
352 Ill. 140; Lederer Co. v. Industrial 
Commission, 152 N.E. 588, 321 Ill. 563; 
Hammill v. Pennsylvania R. Co., 94 A. 
313, 87 N.J.Law 388, 389 [aff 96 A. 
292, 88 N.J.Law 717]. 


19. Lederer Co. v. Industrial Com- 
mission, 152 N.E. 588, 321 Ill. 563; 
King v. Illinois Steel Corporation, 176 
N.E. 161, 92 Ind.App. 456; Jackson v. 
Industrial Commission of Wisconsin, 
159 N.W. 561, 164 Wis. 94. 


20. Young v. Industrial Commis- 
sion, 185 N.E. 189, 352 Ill. 140; Rus- 
sell v. McGaughey, 147 N.E. 283, 82 
Ind.App. 624. 


[a] Fifty per cent dependency en- 
titles a sister to compensation for 
death of her brother. Young v. In- 
Loti Commission, 185 N.E. 189, 352 
Ill. 140. 


[b] Pro rata contribution from 
average weekly wages determines the 
fact of partial dependency of a sis- 
ter on her deceased brother. Russell 


v. McGaughey, 147 N.E. 283, 82 Ind. 
App. 624. 


21. Harness v. Industrial Commis- 
sion of Utah, (Utah) 17 P.(2d) 277. 


22. Driscoll v. Jewell Belting Co., 
114 A. 109, 96 Conn. 295. 


23. Harness v. Industrial Commis- 
sion of Utah, (Utah) 17 P.(2d) 277. 


24. Harness v. Industrial Commis- 
sion of Utah, supra. 


25. Bohlen-Huse Coal & Ice Co. v. 
McDaniel, 257 S.W. 848, 148 Tenn. 628. 


26. O’Flynn’s Case, 122 N.E. 767, 
232 Mass. 582; Walz v. Holbrook, etc., 
Para 155 N.Y.S. 703, 170 App.Div. 


27. Rodriguez v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 35 S.W.(2d) 
510; American Fuel Co. of Utah v. In- 
dustrial Commission of Utah, 206 P. 
786, 60 Utah 131. 


28. Kliutis v. Industrial Commis- 
sion, 223 P. 337,-63. Utah 158, 


29. Nature and elements of de- 
pendeuey generally see supra §§ 272- 


30. Ex parte Todd Shipbuilding & 
Dry Docks Co., 103 So. 447, 212 Ala, 


31. In_re Yeople, 169 N.¥.S. 584, 
182 App.Div. 438 [aff 119 N.E. 1087, 
223 N.Y. 687]. 


[a] Living with, and supported by, 
grandfather.—Where a girl had lived 
over fifteen years with grandparents, 
continuously since a few days old, her 
parents, in separating, having given 
her to them by written agreement, 
she was entitled, as dependent on her 
grandfather, to be compensated under 
the Workmen’s Compensation Act for 
his death. In_re Yeople, 169 N.Y.S. 
584, 182 App.Div. 438 [aff 119 N.E. 
1087, 223 N.Y. 687]. 


32. Superior Coal Co. v. Industrial 
Commission, 136 N.E. 762, 304 Ill. 320. 


[a] Member of household.—A 
grandchild may recover for death of 
the grandfather where a member of 
his household and supported by him 


tionship to include the grandfather.*® 
must show that decedent’s contributions for his sup- 
port were substantial,*® and that they were not 


Claimant 


under a statute defining dependents as 
members of the deceased employee’s 
household, supported by him. Superi- 
or Coal Co. v. Industrial Commission, 
136 N.E. 762, 304 Ill. 320. 


33. In re Yeople, 169 N.Y.S. 584, 
182 App.Div. 438 [aff 119 N-E. 1087, 
223 N.Y. 687]. 


34. Great WesternxsPower Co. of 
California v. Industrial Accident 
Commission of California, 238 P. 662, 
196 Cal. 593; Grant v. Louisiana Saw- 
mill Co., 6 La.App. 678. 


[a] Member of family or house- 
hold of deceased employee.—(1) Un- 
der a statute compensating all de- 
pendents concurrently and defining 
dependents as members of the em- 
ployee’s family or household or bear- 
ing certain specified relationships to 
the employee, an allowance for a 
grandfather who was a member of 
the household where the employee 
lived is properly included in an award 
to the father. Great Western Power 
Co. of California v. Industrial Acci- 
dent Commission of California, 238 P. 
662, 196 Cal. 598. (2) Under a some- 
what similar statute defining depend- 
ents as members of a deceased em- 
ployee’s “family,” omitting house- 
hold, a grandparent, although not liv- 
ing with the employee in the same 
house, may recover for his death 
where supported by him. Grant v. 
Louisiana Sawmill Co., 6 La.App. 673. 


_35. Community Baking Co. v. Reis- 
sig, 164 A. 176, 164 Md. 17: Dime 
Trust & Safe Deposit Co. v. Phila- 
delphia & Reading Coal & Iron Co., 78 
Pa.Super. 124; Pritchard v. Bettis- 
field Colliery, Ltd., [1925] 2 K.B. 284, 
[1925] W.C.&I. 276. 


36. Splitdorf Electrical Co. v. 
King, 103 A. 674, 90 N.J.Law 421 [aff 
105 A. 894, 92 N.J.Law 524). 


37. Morgan-Hill * Paving Com va 
Stewart, 126 So. 116, 220 Ala. 480. 


38. Winkler v. New York Car 
Wheel Co., 168 N.Y.S. 826, 1 
Div. 239. Sedans 


39. Oilmen’s Reciprocal Ass’ r 
Gilchreas, (Tex.) 283 SW. 633). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 307-309] 


made as a contribution toward claimant’s indebted- 
ness,*® or as wages for services rendered.4! Where 
dependency has been established, the right to recov- 
er is unaffected by the fact that others were under 
legal obligation to support.*? 


[§ 308] (7) Nieces, Nephews, Aunts, and Un- 
cles.4° Under a statute defining dependents as mem- 
bers in good faith of the family or household of 
the deceased employee or bearing certain specified 
relationships to the employee, an aunt who takes 
her nephew into her home is a member of his house- 
hold within the meaning of the statute and is enti- 
tled to compensation for his death, regardless of 
relationship,## and a niece of a woman with whom 
the deceased employee had been illicitly cohabiting 
who lived with her aunt and was a member of the 
employee’s household is entitled to recover; *® and 
under a similar statute making membership in a fam- 
ily or relationship the essential of dependency, omit- 
ting the word “household,” an aunt under similar 
circumstances is regarded as a member “of the fam- 
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nephew with whom the deceased uncle lived and 
whom he partially supported may recover for his 
death; 47 but under a statute specifying persons 
entitled to compensation, and omitting aunts, an 
aunt may not recover.*® 


[§ 309] 3. Other Beneficiaries.4® Under some 
statutes, held to be constitutional,®® compensation 
for death of an employee is payable to a limited 
class of beneficiaries without regard to their de- 
pendency,*! in some states to wives and children; °? 
in other states to wives, husbands, and children; and 
in others to wives, husbands, children, parents, and 
stepmothers.°? Death benefits under these statutes 
are payable to persons within the statutory enumera- 
tion and conditions. The word “surviving” has 
reference to conditions at the time of the employee’s 
death,°> and under a statute providing for payment 
of death benefits to the surviving widow of the de- 
ceased employee, it is not necessary that the widow 
should have been married to the employee at the 
time of the injury, the rule governing awards to de- 


ily of the deceased employee,” #* and a niece and 


40. Mulraney v. Brooklyn Rapid 
Transit Co., 180 N.Y.S. 654, 190 App. 
Div. 774. 


41. Mitchell v. Scottish Iron & 
Steel Co., [1920] W.C.&I. 21. 


fa] Housekeeper for grandfather. 
—The granddaughter of a workman, 
residing in her father’s house, but 
acting as the grandfather’s -house- 
keeper in return for food, clothing, 
and weekly pocket money is not a de- 
pendent of the workman in the sense 
of the Workmen’s Compensation Act. 
Mitchell v. Scottish Iron & Steel Co., 
(1920] W.C.&I. 21. 


42. Superior Coal Co. v. Industrial 
Commission, 136 N.E. 762, 304 Ill. 320. 


43. Nature and elements of de- 
pendency generally see supra §§ 272— 
274. 


44, Harlan v. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352. 


45. Jones v. Louisville Gas & Elec- 
tric Co., 273 S.W. 494, 209 Ky. 642. 


46. Peay v. Fred Kulow & Co., 197 
N.W. 1020, 226 Mich. 512. 


“Counsel construes this statute to 
mean that no one outside of the spe- 
cific blood classes can be a depend- 
ent, unless he or she is a member of 
a family of which the deceased was 
at the head: in other words, that 
plaintiff was not a member of the de- 
eceased’s family. I am of the opinion 
that this construction is too restrict- 
ed. The idea which underlies and 
which gave birth to the Compensation 
Law was to afford timely relief to 
the injured employee, and in event 
of his death to afford relief to per- 
sons who were receiving care and 
support from him. In view of this, 
it would be more nearly in accord 
with the spirit of the statute to con- 
strue it to apply to any person who 
was a member of the same family of 
which the deceased was a member. 
It is not uncommon to hear a wife 
speak of her family, her church or 
her lodge, not because she is at the 
head of the family, church, or lodge, 
but to indicate her relation to them. 
It is not one of those cases where the 
word ‘of’ is used as a sign of posses- 
sion, but it is used rather to indicate 
his relation to the family. It appears 
to me that the language of the stat- 
ute was'used in this sense.” Peay v. 
Fred Kulow & Co., supra. 


47. Joseph’v. Board of Com’rs of 


« 


Port of New Orleans, 5 La.App. 678. 


48. Knoxville Gray Eagle Marble 
Co. v. Meek, 21 S.W.(2d) 625, 159 
Tenn, 577. 


49. When proof of dependency re- 
quired: 


Children see supra §§ 290-301. 
Parents see supra §§ 302-305. 
Widowers see supra §§ 281-289. 
Widows see supra §§ 281-289. 


50. Treat v. Los Angeles Gas & 
repens Corp., 256 P. 447, 82 Cal.App. 
610. 


51. See statutory provisions. 
52. See statutory provisions. 


fa] Im Tlinois the act of 1913 pro- 
vided that, if the employee leaves any 
widow, child, or children whom he 
was under legal obligation to support 
at the time of his injury, claimant is 
entitled to recover. American Mill 
Co. v. Industrial Board, 117 N.E. 147, 
279 Ill, 560. 


53. See statutory provisions. 


54. Flynn v. Tillinghast, 35 F.(2d) 
347; Halman y. Starr Printing Co., 70 
Pa.Super. 562. 


[a] Classes and conditions.—(1) 
Children under sixteen. Nordmark v. 
Indian Queen Hotel Co., 159 A. 200, 
104 Pa.Super. 139: Kusiak v. Hudson 
Coal Co., 91 Pa.Super. 106; Polasky 
v. Philadelphia & Reading Coal & Iron 
Co., 82 Pa.Super. 182. (2) Children 
under eighteen. Bell v. Terry & 
Tench Co., 163 N.Y.S. 733, 177 App. 
Div. 128. 


55. Flynn v. Tillinghast, 35 F.(2d) 
347; Crockett v. International Ry. Co., 
162 N.Y.S.' 357, 176 App.Div. 45. 


{a] Surviving wife living apart 
from husband.—Where, by the terms 
and conditions of the statute, a death 
benefit is payable to the ‘surviving 
wife,’ and elsewhere in the statute 
“widow” is defined as ‘decedent's 
wife living with or dependent for sup- 
port upon him at time of his death; 
or living apart for justifiable cause 
or by reason of his desertion at such 
time,” a surviving wife living apart 
from her husband who had left her 
for justifiable cause is not entitled to 


compensation. Flynn vy. Tillinghast, 
35 F.(2d) 347. 
[b] Wife, who remarried after 


pendents not being applicable.5¢ 


Under a statute 


separation believing her first husband 
to be dead is the first husband’s ‘‘sur- 
viving wife.” Van Wyk v. Realty 
BED 213 N.Y.S. 28, 215 App.Div. 


fc] Common-law wife.—In juris- 
dictions where a common-law wife is 
the Jawful wife, she is entitled as 
“surviving widow.” Ziegler v. Cas- 
sidy, 115 N.E. 471, 220 N.Y. 98. 


[d] TIllegitimate children.—Since 
Workmen’s Compensation L., § 16 pro- 
vides additional allowance only to 
“surviving child or children of de- 
ceased” employee, the fact that Code 
Civ. Proc. § 1745 legitimizes issue of 
an innocent wife as to her will not ' 
allow compensation to illegitimate 
children. Bell v. Terry & Tench Co., 
163 N.Y.S. 733, 177 App.Div. 123. 


56. Mutimer v. General Electric 
Co., 201 N.Y.S. 588, 207 App.Div. 1; 
Crockett v. International R. Co., 162 
N.Y.S. 357, 358 176 App.Div. 45. 


“Undoubtedly the term ‘dependents’ 
is very frequently used in the statute 
as including wife and children. In- 
stances to that effect are numerous. 
Death benefits payable to wife and 
children, however, in no respect rest 
upon the question of their dependen- 
cy. That very clearly appears from 
said section 16. Death benefits un- 
der that section to all other persons 
rest on the dependency of such per- 
son or persons to the deceased em- 
ployee. That is true of husband, par- 
ents, brothers, sisters, grandparents, 
or grandchildren of the deceased. 
But a surviving wife and children un- 
der 18 years of age are entitled to an 
award, although they may be wealthy. 
The distinction exists because of the 
legal and moral responsibility of a 
husband and father to sunport his 
wife and children, irrespective of 
their individual means of support. 
The phraseology of section 16 clearly 
indicates this distinction, and when, 
therefore, in the closing sentence of 
that section, it is stated, ‘All ques- 
tions of dependency shall be deter- 
mined as of the time of the accident,’ 
the term ‘dependency,’ as there used, 
should be restricted in its application 
to the same class of people to whom 
the term has previously been applied 
throughout the same section. It does 
not apply to surviving wife and chil- 
dren, because as to them the question 
of dependency is immaterial.” Crock- 
ett v. International R. Co., supra. 
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providing that, if the employee leaves any widow, 
child, or children whom he was under legal obliga- 
tion to support at the time of the injury, compen- 
sation shall be awarded to them, it is only necessary 
to prove that deceased left a widow, child, or chil- 
dren surviving. Proof of dependency is not neces- 
sary; °’ -also under this statute a child may re- 
‘cover for death of his mother who was under legal 
obligation to support him, notwithstanding the same 
obligation rested on the surviving father.° An 
amendment of an act which compensated dependent 
stepmothers, making them beneficiaries regardless of 
dependency, controls other provisions of the amenda- 
tory act directing distribution according to the law 
of descent and distribution which ignores the step- 
mother altogether,>® and, under the amendment, a 
nondependent stepmother is entitled to compensa- 
tion to the exclusion of dependent sisters of de- 
ceased.®° 


[§ 310] 4. Effect of Alienage—a. In General. In 
the absence of statutory exclusion or limitation, non- 
resident aliens are entitled to compensation the same 
as resident citizens, on proof of their being alive,** 
and on proof of their dependency,** subject to the 
varying provisions as to conclusive presumption of 
dependency in the different states,®? and their rights 
may not be defeated by their residence in a country 


57. Peabody Coal Co. v. Industrial 
Board of Illinois, 117 N.E. 983, 281] Pac. R. Co., 47 Que.Super. 76. 
Tll.. 579; Mechanics’ Furniture Co. v. 
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[§§ 309-311 


not recognized by the United States, and by an al- 
legation of uncertainty, not supported by evidence, 
that the money, if paid, would never reach them.®+ 
A statute in express terms providing that nonresi- 
dent aliens shall be included is held to inelude non- 
resident alien enemies subject to a provision vesting 
title to the alien’s property in the alien property 
custodian during pendency of the war.°® Where 
dependent is a nonresident alien, the consular rep- 
resentative of his country in the jurisdiction may be 
authorized to receive the payment for him,®® or, in 
some jurisdictions, the personal representative of 
deceased is entitled to payment in trust for the 
beneficiary.°7 


[§ 311] b. Statutory Exclusion or Limitation. 
Alien dependents not residents of the United States 
are not entitled to compensation where the statute 
in express terms provides that it shall not apply 
to them; ®& but a statute will not be construed to 
exclude them merely because its title contains the 
werds “to promote the general welfare of the peo- 
ple of this state.” ®® In some states: compensation 
is allowed to nonresident aliens under the statutes, 
‘but it is either limited to a specified amount,’° or 
restricted to relatives and under the conditions 
named,’! or conditioned on proof of dependeney 


Canadian | Coal Co., [1912] A.C. 590, 6 B.W.C.C. 
271, 4 Dom.L.R. 253, Ann.Cas.1912D 


859 and note. 


Industrial Board of Illinois, 117 N.E. 
.986, 281 Ill. 530; American Mill. Co. 
v. Industrial Board of Illinois, 117 
N.E. 147, 279 Ill. 560; Lavin v. Wells 
Bros. Co., 204 Ill.App. 303; Chase v. 
Ulster & D. R. Co., 214 N.Y.S. 615, 215 
App.Div. 581; Van Wyk v. Realty 
dear 213 N.Y.S. 28, 215. App.Div. 
254. 


58. Purity Baking Co. v. Industrial 
Commission, 166 N.E. 33, 334 Ill. 586. 


59. Texas Employers’ Ins. Ass’n v. 
Sloan, (Tex.Civ.App.) 36 S.W.(2d) 
5 Ha 

60. Texas Employers’ Ins. Ass’n 


v. Sloan, supra. 


61. Keystone Steel & Wire Co. v. 
Industrial Commission, 124 N.E. 542, 
289 Ill. 587; Kusiak v. Hudson Coal 
Co., 91 Pa.Super. 106. 


62. Ill.—Victor Chemical Works v. 
Industrial Board of Illinois, 113 N.E. 
173, 274 Ill. 11, Ann:Cas.1918B 627; 
Lavin v. Wells Bros. Co., 204 Ill.App. 
303. 


Ind.—Miama Coal Co. v. Peskir, 139 
N.E. 684, 80 Ind.App. 115. 


Mass.—In re Pagnoni, 118 N.E. 948, 
230 Mass. 9; In re McDonald, 118 N. 
E. 949, 229 Mass. 454, L.R.A.1918F 
493; In re Derinza, 118 N.E. 942, 229 
Mass. 435. 


N.J.—Wickham v. Monmouth Me- 
morial Hospital, 162 A. 891, 10 N.J. 
Misc. 1086. . 


Tex.—Southwestern Surety Ins. Co. 
v. Vickstrom, (Civ.App.) 203 S.W. 389. 


Eng.—Krzus v. Crow’s Nest Pass 
Coal Co., [1912] A.C. 590, 6 B.W.C.C. 
271, 4. Dom.L.R. 253, Ann.Cas.1912D 
859 and note [rev 16 B.C. 120, 4 B.W. 
C.C. 469 (rev 14 B.C. 385, 3 B.W.C.C. 
601)]; Baird v. Birsztan, 8 F. (Ct. 
Sess.) 438. 


B.C.—Varesick v. British Columbia 
Gopper Ce." 12 “BC. 286,51  Bow.C:c; 
446. 


63. In re Fierro’s Case, 111 N.E. 
957, 223 Mass. 378. 


{a] Living with husband or apart 
for justifiable cause.—In jurisdictions 
where the conclusive presumption of 
dependency is conditioned on the wife 
living with her husband or apart for 
justifiable cause, a widow living apart 
from her husband in a foreign coun- 
try must show either justifiable cause 
for the separation or a dependency in 
fact. Perotti’s Case, 123 N.E. 1776, 
233 Mass. 297;. In re Mooradjian, 118 
N.E. 951, 229 Mass, 521; In re McDon- 
ald, 118 N.B. 949, 229 Mass. 454, L. 
R.A.1918F 493; In re Fierro’s Case, 
111 N.E. 957, 223 Mass. 378. 


64. Bacchaieff v. Department of 
Labor and Industries of Washington, 
252 P. 697, 142 Wash. 160. 


65. Milwaukee Western Fuel Co. 
v. Industrial Commission of Wiscon- 
sin, 190 N.W. 4389, 179 Wis. 223. 


66. Vujic v. Youngstown Sheet, 
etc., Co., 220 EF. 390, 392. 


“The consul of the dual monarchy 
[Austro-Hungary] within his district 
is the standing, fully authorized, and 
qualified personal and immediate rep- 
resentative, for all purposes, of a citi- 
zen of his country, residing at home, 
having any interest to be cared for 
within the consular district, and that 
this authority is so complete and so 
unmistakable that a specific power of 
attorney from a home-residing citizen 
of his country, for whom he assumes 
to act here, is neither necessary to 
strengthen it nor capable of adding 
any additional force; that this pow- 
er should be recognized in precisely 
such cases as that before us, unless, 
prior to an acceptance of it, the par- 
ty called upon to recognize it should 
have received notice that the princi- 
pal had specifically and unmistakably 
selected, through a power of attorney, 
some other representative.” Vujic v. 
Youngstown Sheet, ete., Co., supra. 


67. Krzus v. Crow’s Nest Pass 


68. Bjolstad v. Pacific Coast S. S. 
Co., 244 F. 634 (decision on New Jer- 
sey law); De Biasi v. Normandy Wa- 
ter Co., 228 EF. 234 (New Jersey). 


[a] Harlier law in New Jersey was 
changed in 1921, and nonresident 
aliens are now entitled to compensa- 
tion. Wickham v. Monmouth Memori- 
ah Loepital 162 A. 891, 10 N.J.Misc. 


69. Victor Chemical Works v. 
State Industrial Bd., 113 N.E. 173, 177, 
274 Ill. 11, Ann.Cas.1918B 627. 


70. Vietti v. George K. Mackie 
Buel -Co:; 197 P88, LOOP Kani 179: 
Continental Casualty Co. v. Industrial 
Commission of Utah, 250 P., 145, 68 
Utah 334. : 


[a] Reduction of amount by non- 
residence.—Under statute, nonresi- 
dence of an alien at any time when 
compensation was payable operates to 
reduce the amount to be paid. Con- 
tinental Casualty Co. v. Industrial 
Commission of Utah, 250 P. 145, 68 
Utah 334. 


[b] Citizen’s widow,» who remar- 
ried British subject without renounc- 


‘ing her citizenship, did not marry an 


alien “ineligible to citizenship,” with- 
in the act of congress, so as to divest 
herself of her citizenship, persons 
“ineligible to citizenship” being na- 
tives of foreign countries whose na- 
tionals, as a class, are incapable of 
naturalization, ‘eligible’ meaning fit 
to be chosen, and she was therefore 
entitled to two years’ compensation 
in one sum, under the Workmen’s 
Compensation Law, and not merely 
one half such sum 4s an alien. Gor- 
man v. Forty-Second St., M. & St. N. 


Aver Ry. ''Co.;|9 203 SN.Y.Si! 632519208 
App.Div. 214. 
71. Skarpeletzos v. Counes, ete., 


Corp., 126 N.E. 268, 228 N.Y. 46; Py- 
kosz v. Koehler & Streng Co., 161 A. 
469, 105 Pa.Super. 605; Liberato. vy. 
Royer & Herr, 8i Pa.Super. 403. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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within a specified limit of time before the accident,*? 
or on the receipt of information from the foreign 
consul as to the dependents in the foreign country." 


[§ 312] 5. Effect of Death, Remarriage, Coming 
of Age, or Cessation of Dependency of Person Enti- 
tled’4—a. In General: The general rule in this coun- 
try, contra to the English rule,’® is that the bene- 
ficiary’s right to death benefits under the workmen’s 


compensation acts is not a vested 


the personal representative on death,7® and pay- 
ments under the award to such beneficiary cease,*? 
without affecting the rights of other dependents to 
portions of the compensation awarded to them at the 
time the award was made,’® and if there are other 
dependents surviving, there may be a reapportion- 
ment, including the unpaid portion of the deceased 


[a] Alien brothers, 
arents.—(1) Under the _ statute, 
Pucthers and sisters are omitted, and 
dependent fathers or mothers or 
grandfathers or grandmothers are en- 
titled only if they have been support- 
ed by the employee within one year 
of the accident (Pifumer v. Rhein- 
stein & Haas, 175 N.Y.S. 848, 187 App. 
Div. 821; Casella v. McCormick, 167 
N.Y.S. 564, 180 App.Div. 94), (2) and 
only to a father or mother and not to 
them both, as in case of resident 
aliens (Skarpeletzos v. Counes & Rap- 
tis Corporation, 126 N.E. 268,.228 N.Y. 
46; Intini v. Stittville Canning Co., 
181 N.Y.S. 890, 191 App.Div. 933). 


{b] Nonresident alien father when 
there is surviving widow.—wUnder the 
Workmen’s Compensation Law, non- 
resident alien father or mother of de- 
ceased employee is not entitled to 
compensation, when a surviving wife 
or child of deceased resides in a for- 
eign country, or intends to_ depart 
therefor. Esoni v. Tisdale Lumber 
Co., 210 .N.Y¥.S, 844, 212. App.Div. 754. 


[c] Alien nonresident widow is al- 
lowed compensation on proof of de- 
pendency. Sandrock v. Philadelphia 
& Reading Coal & Iron Co., 5 Pa.Dist.. 
&Co. 702. 


{d] Alien nonresident children are 
entitled under the statute expressly 
so providing, and, if under sixteen, 
without necessity of proving depend- 
ency. Kusiak v. Hudson Coal Co., 91 
Pa.Super. 106. 


fe] Alien widowers, parents, 
brothers, and sisters are not entitled 
under the statute expressly so provid- 
ing. Norella v. Maryland Casualty 
Co., 287 S.W. 18, 216 Ky. 29; Liberato 
v. Royer, 126 A. 257, 281 Pa. 227 [aff 
46°S'Ct! 878) 270 “U.S, 535, "70 bd. 
719]; Liberato v. Royer & Herr, 81 
Pa.Super. 403. 


72. Casella v. McCormick, 167 N. 
Y.S. 564, 180 App.Div. 94. 


73. State v. Industrial Commis- 
sion 4 Ohio, 151 N.E. 49, 114 Ohio 
Styr216. 


74. Rights of personal representa- 
tive of deceased workman see infra 
§§ 321-324. 


75. See cases infra notes 86-89. 


76. Ga.—uvU.S. Fidelity & Guaranty 
Co. v. Hairston, 139 S.E. 685, 37 Ga. 
App. 234. 


Ill.— Swift & Co. v. Industrial Com- 
mission, 140° NVE. 17 -309*) Ti. 11; 
Matecny v.. Vierling Steel Works, 187 
Tll.App. 448. 


Ind.—Smith v. City of Bluffton, 141 
N.E. 532, 80 Ind.App. 574. 


Me.—Brochu’s Case, 152 A. 535, 129 
Me. 391. ; 


sisters and’ 
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right passing to 


Mass.—In re Murphy, 113 N.E. 283, 
224 Mass. 592. 


N.Y.—Bartling v. General Electric 
Co., 247 N.Y.S. 799, 2381 App.Div. 369 
{foll 250 N.Y.S. 883, 283 App.Div. 784 
(aff 182-N.E. 187, 259 N.Y. 574) ]. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 143 N.E. 574, 110 Ohio 
St. 271 [overr State v. State Indus- 
trial Commn., 111 N.E. 299, 92 Ohio 
St. 434, L.R.A.1916D 944, Ann.Cas. 
1917D 1162). 


Okl.—Rounds v. State Industrial 
atid es) 11 P.(2d) 479, 157 Okl. 


» —R.I.—Duffney v. A. F. Morse Lum- 
ber Co., 107 A. 225, 42 R.I. 260, 15 A. 
L.R. 810. , 


[a] Reason for rule—‘To hold 
that the dependent’s right to com- 
pensation is a vested right which 
passes to a legatee by will and in case 
of intestacy goes to the dependent’s 
next of kin, would be to put upon 
the insurer a burden not called for 
by the object which the act was pass- 
ed to attain. In addition, the compen- 
sation awarded the dependent would 
go in that case to persons altogether 
outside the class contemplated by the 
act. So construed the act would or 
might enrich strangers in place of 
doing justice to the family and next 
of kin of an employee killed in the 
course of and so as an incident to the 
business in which he was employed.” 
In re Murphy, 113 N.E. 2838, 284, 224 
Mass. 592. 


77. See cases supra note 76. 


78. McCormick v. Central Coal & 
Coke ,Co., 232 P. 1071, 117 Kan. 686; 
Noe vy. Noe, 17 S.W.(2d) 405, 229 Ky. 
490; Dugas v. Gulf States Utilities 
Co., (La.App.) 145 So. 376. 


79. Central Iron & Coal Co. v. 
Coker, 116 So. 794, 217 Ala. 472: Cali- 
fornia Casualty Indemnity Exchange 
v. Industrial Accident Commission, 
295 P. 84,°211 Cal. 218; Swift & Co. 
_v. Industrial Commission, 140 N.E. 17, 
‘309 Ill. 11; In re Summers, 137 N.E. 
291,.79 Ind.App. 108. See In re Mur- 
phy, 113 N.E. 283, 224 Mass. 592 (dis- 
cussed but not decided). 


[a]. Award to widow and daugh- 
‘ter.—Under the Workmen’s Compen- 
sation Act, fixing the amount of com- 
pensation to be paid the beneficiaries 
of a deceased employee, and provid- 
ing that such compensation shall be 
paid to the persons who formed the 
basis of determining the amount of 
compensation to be paid by the em- 
ployer, the representative shares to 
‘be in proportion to their respective 
dependency, with a provision that the 
share of a child may be ordered paid 
to its parent, or grandparent, an 
award of compensation for the death 


| that class. 


‘Ohio St. 295; 
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dependent, depending on the terms of the particular 
statute,7® the unpaid portion of the award to the 
deceased dependent in such case going to surviving 
dependents under the compensation act and not by 
inheritance or descent,®° and not under the compen- 
sation act if claims therefor are not made within 
the limit of time fixed by the act.®1 
award as is due and payable to the dependent. in. 
her lifetime is, however, a vested property right and 
after her death goes to her personal representa- 
tive,®? or to the guardian of a deceased dependent 
minor under a statute dispensing with administra- 
tion in certain cases,®* or, if the deceased beneficiary 
was a nonresident alien, to the consular: officer of 
the country of which the beneficiary was a citizen 
or subject,®* and this right is unaffected by a pro- 


So much of the 


of an employee, originally payable in 
equal shares to the widow and daugh- 
ter of the employee, may be modified 
after the widow’s death so as to re- 
quire payment of the balance due to 
the daughter, since the widow and 
daughter were the persons forming 
the basis for determining the amount 
of compensation, and the employer 
was not entitled to an abatement of, 
any portion of that amount because 
of the death of one of the members of 
Swift & Co. v. Industrial 
Commission, 140 N.E. 17, 309 Ill. 11. 


Reapportionment see infra § 576. 


80. Campbell v. Duncan, (S.D.) 242 
N.W. 916. 


_ 81. Jones v. Industrial Accident 
Commission of State of California, 
259 P. 73, 85 Cal.App. 201. 


82. Idaho.—State Ins. Fund v. 
Hunt, 17 P.(2d) 354, 52 Idaho 639. 


Ill. Hast St. Louis Bd. of Educa- 
tion v. Industrial Commission, 131 N.° 
E. 123, 298 Ill. 61. : 


Mass.—In re Bartoni, 114 N.E. 663, 
225 Mass. 349, L.R.A.1917E 765. 


N.Y.—Miller v. Pierson & Williams, 
171 N.E. 773, 253 N.Y. 541 [answering 
certified question 236 N.Y.S. 850, 227 
App.Div. 827]. 


Ohio.—Whitmore Vv. Industrial 
Commission of Ohio, 136 N.E. 910, 105 
Industrial Commission 
of Ohio v. Dell, 1385 N.E. 669, 104 Ohio 
St. 389, 34 A.L.R. 422. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


W.Va.—Poccardi v. Ott, 104 S.E. 54, 
86 W.Va. 565. 


[a] Death of widow before award 
made.—A widow’s right to recover 
compensation for the employee’s 
death is not lost by death of the 
widow before the award has been ren- 
dered, but the legal representative of 
the widow, in the absence of other 
dependents, is entitled to an award 
covering the period from the time of 
the employee’s death until death of 
the widow. Barwin v. Independent 
School Dist. of Sioux Falls, (S.D.) 248 
N.W. 257. 


[b] Six years’ delay in making an 
award which was to have covered 
four years in its payment becomes 
due and payable as soon as it is made, 


‘and where dependent died a year later 
‘and only a quarter of the award had 


been paid, the personal representative 
is entitled to the remaining three 
quarters. State Ins. Fund vy. Hunt, 
17 P.(2d) 354, 52 Idaho 639. 


83. Smith v. State Highway Com- 
mission, 134 N.E. 225, 78 Ind.App. 301. 


84. Poccardi v. Ott, 104 S.B. 54, 86 
W.Va. 565. 
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vision of the statute extinguishing a beneficiary’s 
right to compensation after his death, the provi- 
sion applying only to payments not due at the time 
of his death.85 In England it has been held that 
when the statute fixes lability of the employer to a 
sole total dependent, irrespective of his expectation 
of life, the award vests in the dependent at the 
time of the employee’s death, and at the depend- 
ent’s death passes to the personal representative 
even though the dependent died without making a 
claim®® or after he made the claim but before the 
award,®* although in Ireland it has been held that 
the representative takes nothing where the statute 
in terms gives no right to an award to the depend- 
ent until he files a claim, and no claim has been 
made.8® Where the statute contains a provision 
authorizing a variation of the award on account of 
the variation of the circumstances of the various 
dependents or for any other sufficient cause, there 
is no vesting of interests under the award, and on 
death of one of the dependents the amount unpaid 
may be reapportioned among surviving dependents.®® 
In some states in this country, the construction of 
the statutes follows the English rule®® in one case 
even without the aid of.a statute, subsequently’ 
passed, vesting the award in the beneficiary in ex- 
press terms,°? and where, under the statute, credi- 
tors of deceased beneficiary have no rights to, or 
interests in, the award, the heirs are entitled to pay- 
ment without administration.® 


[ §313] b. On Rights of Particular Persons Enti- 
tled—(1) Widows. The widow’s right to a continu- 
ance of the compensation during the statutory period 
terminates with her death,9* and, where the -stat- 
ute so provides, with her remarriage; °* but pay- 


ments to her continue after remarriage in the ab-- 


sence of statutory prohibition,®® or if the prohibi- 
tion is. limited, and the remarried widow is not with- 
in the limitation,®® or if the marriage was a null- 
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ity.°’ Under a provision that in case of the remar- 
riage of the dependent widow of a deceased employee 
without dependent children all compensation is to 
cease, where the only dependent child of an em- 
ployee dies and thereafter the widow remarries, com- 
pensation ceases as if there had been no child at the 
date of the employee’s death.®8 A widow’s right 
to compensation terminated by remarriage is not 
restored by a decree of annulment ineffective for 
that purpose in the jurisdiction where the remar- 
riage was had; ®® but there may be a reinstatemént 
of the widow if the annulment decree is valid. 


[§ 314] (2) Children. A child’s right to compen- 
sation as a dependent, once established at the time 
of the employee’s death, is not forfeited by the 
child’s subsequently ceasing to be dependent through 
its adoption and support by a foster-parent,” or 
through marriage to, and support by, a husband,? 
in the absence of statutory provision limiting the 
right to compensation in such cases;* but the rule 
is different where the statute provides for termina- 
tion on a contingency that takes place.” Under a 
statutory provision that the dependency of a child 
shall terminate with attainment of eighteen years 
of age or by marriage subsequent to death of the 
employee, his dependency is not terminated by his 
adoption and support by another subsequent to the 
death. Under a statute providing for the termina- 
tion of dependence of the widow and dependent 
children on remarriage of the widow, and excepting 
children physically or mentally incapacitated from 
earning, incapacity other than immature age is in- 
tended.’ 


[§ 315] (8) Parents. Under a statute authoriz- 
ing an award to a dependent parent “during such 
dependency,” the payments cease when the depend- 
ent parent becomes self-supporting and are rein- 
stated if the parent again becomes dependent. Un- 
der a statute providing that compensation to any 


85. East St. Louis Board of Edu- 
cation v. Industrial Commission, 131 
N.E. 128, 298 Ill. 61. 


86. United Collieries, Ltd. v. Simp- 
son, ee A.C. 383, 2 B.W.C.C. 308 
[aff 1 B.W.C.C. 289]. 


87. Darlington ee era ecee, [1907] 1 
K.B. 219, 9 W.C.C. 


88. O’Donovan v. Cameron, [1901] 
2a Ire 6335 


89. aes, v. Ivey, [1912] 2 K.B.118, 
5 B.W.C.C. 279. 


90. State Accident Fund v. Jacobs, 
118 A. 159, 140 Md..622, 24 A.L.R. 434; 
Pfefer v. Winer & Saroff Commission 
Co., 49 S.W.(2d) 298, 226 Mo.App. 
11381; Queen v. Champion Fibre Co., 
164 S.E. 752, 203 N.C. 94; Moore v. 
Lumbermen’s Reciprocal Ass’n, (Tex. 
Commn.App.) 258 S.W. 1051 [rev (Civ. 
App.) 241 S.W. 1105, former judgm 
corrected (Commn.App.) 262 S.W. 
472]; Texas Employers’ Ins. Ass’n v. 
McDonnell, (Tex.Civ-App.) 278 S.W. 
294. 


91. Moore v. Lumbermen’s’ Recip- 
roecal Ass’n (Tex.Commn.App.) 258 
S.W. 1051 [rev (Civ.App.) 241 S.W. 
1105). 


92. Moore v. Lumbermen’s Recip- 
rocal Ass’n, (Tex.Commn.App.) 262 
S.W. 472 [correcting former judgm 
(Commn.App.) 258 S.W. 1057 (rev 


(Civ.App.) 241 S.W. 1105)]. 


93. In re Bartoni, 114 N.E. 663, 225 
Mass. 349, L.R.A.1917E 765. 


94. Kramer v. Tone Bros., 199 N. 
W. 985, 198 Iowa 1140; Nolan v. Gia- 
comini, 61 S.W.(2d) 1055, 250 Ky. 25. 


95. Wangler Boiler & Sheet Metal 
Works.Co. v. Industrial Commission, 
122 N.E. 366, 287 Ill. 118; Bott’s Case, 
119 N.E. 755, 230 Mass. 152; Hansen 
v. Brann & Stewart Co., 103 A. 696, 
90 N.J.Law 444; Newton v. Rhode Is- 
land Co.,'105 A. 363, 42 RI. 58. 


96. Walker v. Speeder Machinery 
Corporation, 240 N.W. 725, 213 Iowa 
1134; Davey v. Norwood-White Coal 
Cor; 192 N.W. 304, 195 Iowa 459 [cit 
Cc. J. pamphlet p 131]. 


fa] Widow with children.—Com- 
pensation awarded to a wife with de- 
pendent minor children because of the 
death of the husband and father is 
not forfeited by remarriage of the 
wife, where the statute restricts for- 
feiture to remarriage of a widow 
without minor children. “Walker v. 
Speeder Machinery Corporation, 240 
N.W. 725, 213 Iowa ‘1134. 


97. Gulf States Steel'Co. v. With- 
erspoon, 108 So. 573, 214 Ala. 529. 


98. Giggndelle vy. “Piedmont & 
Georges ‘Creek Coal Co., 111 A. 1835, 


137 Ma. 25. 


99. Dodds v. Pittsburgh, 'M. & B. 
Rys.’Co., 162 A. 486;,107 Pa.Super. 20. 


[a] Effect of annulment of. mar- 
riage.—A widow's right to weekly 
compensation for her husband’s death 
under the Pennsylvania Compensa- 
tion Law ended on the day she remar- 
ried in Mexico, and was not restored 
by a California decree annulling the 
marriage, invalid in Mexico. Dodds 
v. Pittsburgh, M. & B. Rys. Co., 162 
A. 486, 107 Pa.Super. 20. 


1. Eureka Block Coal Co. v. Wells, 
147 N.E. 811, 83 Ind.App. 181. 


2. Studebaker Corporation v. An- 
derson, (Ind.App.) 183 N.E. 408. 


3. Brochu’s Case, 152 A. 535, 129 
Me. 391. 


4 See cases supra notes 2, 3. 
5. Finley Keisling Lumber. Co., 
35 S.W. (2a) 388, 162 Tenn. 184. 


[a] Termination by marriage,— 
Finley v. Keisling Lumber Co., 35 S. 
W.(2d) 388, 162 Tenn? 184. 


6. Studebaker Corporation vy. 
derson, (Ind.App.) 183 N.E. 408. 


7. Aluminum Co. of America v. 
Fendnall, 265 S.W. 680, 150 Tenn. 446. 


8. Dilg v. Pyrene Mfg. Co., 266 N. 
Y.S. 593, 239 App:Div. 90. 


An- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dependent shall cease at death or legal or common- 
law marriage of such dependent, a father’s compen- 
sation for death of his son terminates on his mar- 
riage; ® nor may he escape the effect of his mar- 
riage on the award by asserting its invalidity on 
grounds not open to him under the law of the state 
for its avoidance.?° 


[§ 316] (4) Sisters. A sister’s right to compen- 
sation for death of her brother is not terminated 
by her remarriage in the absence of a statutory 
provision to that effect,1? and a provision terminat- 
ing a widow’s right to compensation if she remar- 
ries does not affect the right of the sister.1? 


{§ 317] c. On Rights of Other Particular Bene- 
ficiaries'*—(1) Children—(a) After Cessation of 
Payments to Widow. After payments to the de- 
pendent widow cease either because of her death 
or remarriage, unless a statute otherwise pro- 
vides,!® payments are then made, in accordance with 
the terms of the particular statute, to the surviving 
children either as children of the deceased workman 
dependent on the widow,?® or as dependents of the 
deceased workman,!? dependency on the deceased 
workman, in such ease, being essential,t® and not 
‘conclusively presumed in jurisdictions where the 
presumption is conditioned on there being no sur- 
viving dependent parent at the time of the acci- 
dent.1® The rights of the-children are not restrict- 
ed to cessation of payments to the widow because 
of her death or remarriage where the statute pro- 
vides for payments to them as if there had been 
no surviving widow as soon as payments to her cease 
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“for any cause,” but when the period named in the . 


award for the widow has terminated, payments to 
the children commence and continue until they have 
reached the limit of age fixed by the statute.?° 
Where the statute provides for payment to the widow 
on remarriage of two years’ compensation in a lump 
sum, and for an increase in compensation to the 


9. Crummies-Creek Coal Co. v. Na- 
pier, 55 S.W.(2d) 339, 246 Ky. 569. 


10. Crummies Creek Coal Co. v. 


Whitman, 
506. 


153 N.E. 894, 85 Ind.App. 312; 
136 N.E. 38, 78 Ind.App. 
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children on the death of the widow, the children are 
entitled to the increase at the time of the widow’s 
death,?1 even though she dies within the two years.”? 
Where the provision for a lump sum payment on re- 
marriage is restricted by statute to the case where 
there is a surviving dependent widow and no chil- 
dren, children, if there are any, taking the entire 
balance after remarriage of the widow, only chil- 
dren within the statutory meaning of the word may 
recoyer,?® and where the statute defines “children” 
as including posthumous children and all other chil- 
dren “entitled by law to inherit as children of de- 
ceased,” a child taken into the family of deceased 
before his death but not formally adopted by the 
widow until after his death cannot recover; 7* but 
where the widow, having no children of her own, 
received the lump sum settlement on remarriage to 
which she was entitled; a child of deceased by a 
former marriage was entitled to the balance of the 
widow’s share remaining after payment of the lump 
sum.*5 Compensation to children after remarriage 
of the dependent widow can, only be, paid to the 
person authorized by statute to represent them.?® 


[§ 318] (b) After Cessation of‘ Payments to 
Child. Where payments’ to a dependent child under 
the statutory age’ cease with her':marriage?’ or 
death,*® the right to compensation passes to the 
surviving dependent children within the terms of 
the statute. 


[§ 319]. (2) Parents. Where the surviving widow 
and child of a deceased employee die leaving an un- 
expended balance of compensation award, the com- 
mission may: make an additional award to the em- 
ployee’s mother.?® The rights of the mother after 
cessation of payments to the father are based upon 
her dependency on her son, the deceased employee, 
at the time of the injury. Where at that time the 
father is the sole dependent, and the statute makes 
no provision for continued payments to other mem- 


Super. 456]; Catlin v. William Pickett 


& Co., 105 A. 503, 262 Pa. 351. 
21. 


King v. New York, 0: & W: Ry. 


In re 


Napier, supra. 


11. Adleman v. Ocean Accident & 
Guarantee Corp., 101 A. 529, 130 Md. 
572, Ann.Cas,1918B 730. 


12, Adleman v. Ocean Accident & 
Guarantee Corp., supra. 


13. Effect on rights of other bene- 
ficiaries generally see supra § 312. 


14. See supra § 313. 


15. Duff v. Black Diamond Col- 
lieries, 33 S.W.(2d) 63, 161 Tenn. 486. 


[al Widow’s remarriage terminat- 
ed right of widow and minor children 
to compensation for death of an em- 
ployee under a statute expressly so 
providing, unaffected. by a subsequent 
amendment changing the law as to 
children, which was not retroactive. 
Duff v. Black Diamond Collieries, 33 
S.W.(2d) 63, 161 Tenn. 486. 


16. De Meritt’s Case, 147 A. 210, 
128 Me. 299. 


17. Ala.—Ex parte Central Iron & 
Coal Co:, 2102:6S0.4 797% ni2he: Alary3s67; 
Ex parte Central Iron & Coal Co., 95 
So. 472, 209 Ala. 22. 


Colo.—Industrial Commission of 
Colorado v. Colorado Fuel & Iron Co., 
195 P..114, 69 Colo. 524. 


Ind.—Sumner Sollitt Co. v. Sheely, 
Ss 7 


Mass.—In re Bartoni, 114 N.E. 663, 
225 Mass, 349, L.R.A:1917E 765. 


Mich.—Zoladtz _v. Detroit Auto 
Speeiaaty Co., 172 N.W. 549, 206 Mich. 


[a] Stepchildren.—The right of 
stepchildren to compensation under 
the Workmen’s Compensation Act 
was held not to terminate with re- 
marriage of the mother. Log Moun- 
tain Coal Co. v. Head, 294 S.W. 470, 
219 Ky. 799, 53 A.L.R. 216. 


1s. Hill v. Nafziger Baking Co., 
(Mo.App.) 57 S.W.(2d) 773. 


[a] Dependency on stepfather.— 
Where custody of infants had been 
awarded to a divorced mother, and 
the father adjudged to make monthly 
payments for their support, the in- 
fants were not “dependent” on the 
stepfather, although he furnished 
support in part, and hence were not 
entitled to a portion.of compensation 
unpaid when the mother remarried 
foHowing ‘the’ stepfather’s death. 
Hill. v. Nafziger Baking Co., (Mo. 
App.) 57 S.W.(2d) 773. 


19. In re Whitman, 136 N.E. 38, 78 
Ind.App. 506; In re Bartoni, 114 N.E. 
663, 225 Mass. 349, L.R.A.1917E 765. 


20. Irvin vy. William M. Frost & 
Co.,.105.A..504,.262 Pa. 354 [aff 68 Pa. 


Co., 210 N.Y.S. 655, 213 App.Div. 509; 
Vaughn v. Buena Vista Oil Co,,; 192 
N.Y.S. 726, 200 App.Div. 184. 


22. Vaughn v. Buena Vista Oil,Co., 
supra. et 


23. State v. District Court of Ram- 
oat County, 158 N.W. 250, 133 Minn. 
265, i 

24 State v. District ‘Court of 
Ramsey County, supra: PS 

25. Stegner y. City of St. Paul 
(Minn.) 249 N.W. 189. rie 


26. McGilley v. Markovitz B 
89 Pa.Super. 170. ee 


[a] In Pennsylvania, the act o 
1915 directed payment to the ean 
ian and the act of 1919.te any surviv- 
ing parent or to such other person as 
the board may order and direct. Un- 
der the act of 1915 the board. had no 
discretion, and an-employer who pays 
to the widow is still liable to the 
guardian of the children. McGilley v. 
Markovitz Bros., 89 Pa.Super. 170. 


27. Finley v. Keisling Lumber Co. 
35 S.W.(2d) 388, 162 Tenn. 184. ; 


28. Gallagher v. United Electric 
Rys.Co., 134 Av 8,.47 BR.1. “58. 


29. American Rolling Mill Co. v. 
Barnhart, 186 N.E. 883, 45 Ohio App. 
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bers of the family in case of his death, the mother 
has no rights after cessation of payments to the 
father; °° and where the widow is the sole depend- 
ent at the time of the injury, on her remarriage the 
son’s mother is not entitled to remaining payments.** 


[§ 320] (8) Grandchildren and Grandparents. 
Where the surviving relative of one of a preferred 
class dies and payments to him cease, the surviy- 
ing grandparent takes not the residue of the award 
to the preferred dependent, but at the rate fixed for 
dependents of his class, where the statute so pro- 
vides.°? On the other hand, where the statute specifi- 
cally provides for payment of the unpaid balance to 
surviving dependents, a dependent grandchild liy- 
ing with his grandparents, after cessation of pay- 
ments to the grandmother awarded to her for her 
husband’s death, is entitled to the unpaid balance 
of the award; *% but his dependency on the de- 
ceased employee at. the time of his death must 
be shown.°* 


[§ 321] B. Disability Compensation—1. Portion 
Due and Unpaid at Time of Employee's Death. In 
the absence of some controlling provision of the 
statute,°> the portion of the award due to the em- 
ployee at the time of his death,*° or a lump sum judg- 
ment which is presently due,?? belongs to his estate, 
and not to his dependents,?* even where the death 


30. Musgrave’s eee 183 N.E. 749, 38. 


281 Mass. 416. 


gas v. Gulf States Utilities Til. 405; 
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Liquid Carbonic Co. v. Indus- 
trial Commission, 186 

31. Du Playhouse Theatre v. Indus- 
Co., fats 145 So. 376. cant Commission, 179 N.E. 89, 346 Ill. 
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occurred before the award was made; *° but, where 
the statute so provides, compensation due to the 
employee at the time of his death is payable to his 
widow*® or dependents‘! in addition to death ben- 
efits,42\ and without appointment of an administra- 
tor or of a guardian for the minor children.*® Where 
no award has been made, although compensation has 
been claimed, for partial disability, no payment can 
be made to the widow of the workman under a stat- 
ute providing for the payment of an unpaid bal- 
ance representing payments. accrued and due to de- 
cedent at the time of his death from causes other 
than the injury for which an award has thereto- 
fore been made.** 


[§ 322] 2. Balance Not Due at Time of Employee’s 
Death—a. In General. Except to.the extent that 
a statute may otherwise provide,*® the unmatured 
award,*® or unsatisfied judgment of the court on 
appeal from an adverse decision of the commis- 
sion,*? does not become a part of the deceased 
workman’s estate, but, depending on the terms of 
the statute, is either extinguished absolutely,*® or 


liability therefor abrogated if there are no depend- 


ents,4® or is recoverable by the dependents®® or by 
the personal representative of deceased as trustee 
in their behalf,®! subject in either case to the statu- 
tory limitations and restrictions imposed.5? If, 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248. 


Tenn.—Marshall v. South Pittsburg 
Lumber & Coal Co., 47 S.W.(2d) 553, 
164 Tenn. 267. 


N.E. 140, 352 


32. Ex parte Todd Shipbuilding & 
yen Docks Co., 103 So. 447, 212 Ala, 


33. Community Baking Go. v. Reis- 
sig, 164 A. 176, 164 Md..17. 


34. Community Baking Co. v. ieiaa 
sig, supra. , 


35. See cases infra notes 40-48. 


36. Ariz. —_Broops Vv. “Twohey Bros., 
240 P. 277, 29 Ariz. 164. 

Conn.—Morganhelli’s Estate v. City 
of Derby, 135 A. 911;°105 Conn. 545; 
Greenwood v. Luby,.'t35 Aue 578, 105 
Conn, 398, 54 AVE.Ric1443. 


* Md.—Cambridge Mfg.’ Co. v. John- 
son, 153 A. 283, 160 Md. 248. 


N.J.—Roney v: 
131 A. 686, 4 N.J.Misc. 31, 


Pa. —Dennis v. Monaghan. & Losse, 
93 Pa.Super. 77. 


-Tenn.—Bry-Block Mercantile Co. v. 
Carson, 288 S.W. 726, 154:Tenn, 273. 


37. Monson v. Battelle, 170 P. 801, 
102 Kan. 208, 210;. State: v. Industrial 
Commission of Ohio, 180 N.E. 204, 41 
Ohio App. 549. 


“The plaintiff had obtained an abso- 
lute personal judgment requiring the 
immediate payment of a4 fixed amount. 
It was the legal duty of the defend- 
ant to pay it at once, unless a stay 
should be procured pending an appeal. 
If payment had been made the money 
wouid have been wholly at the dis- 
posal of the plaintiff. If the final 
result is an affirmance it will amount 
to an adjudication that the rights of 
the parties shall remain as fixed at 
the time the judgment was rendered. 
The defendant gains no immunity 
from the fact of his having taken an 
appeal which is ultimately determin- 
ed not to have been well founded.” 
Monson vy. Battelle, supra. 


Griffith ‘Piano ‘Co.,,|| 


-personal 


39. Greenwood v. Luby, 135 A. 578, 
105 :Conn. 398; Butts v. Montague 
Bros., 168 S.E. 215, 204 N.C. 389. 


40. Greene vy. City of Ann Arbor, 
224 N.W. 394, 246 Mich. 185; 


248 N.Y. 40; Keenholts v. Bayer Co., 
263 N.Y.S. 67, 238 App.Div. 878. 


41. Bogold v. Bogold Bros., 219 N. 
Y.S. 269, 218 App.Div. Sis [afi 25 7i2N- 
E. 863, '245 N.Y. 574 ie 


[a] Sister.—A dependent adult sis- 
ter is entitled to the lump sum award- 
ed to a workman, dying before pay- 
ment. Bogold v. Bogold Bros., 219 N. 
Y.S. 269, 218 App.Div. 676 [aff 157 N. 
E. 863, 245 N.Y. 574]. 


42. Keenholts v. Bayer Co., 263 N. 


\Y.S. 67, 238 App.Div. 878 


43. Greene v. City of Ann Arbor, 


‘224 N.W. 394, 246 Mich. 185. 


44. Industrial Commission of Ohio 
Ng Terrell, 165 N.E. 586, 120 Ohio St. 
59. 


45. Jones’ Adm’r v. E. H. Clem- 
ent Co., 161 S.E. 403, 201 N.C. 768; 
McPherson vy. Henry Motor Sales 


‘Corp., 160 S.E. 283, 201 N.C. 303 [ap- 


peal dism 52 S.Ct. 499, 286 U.S. 527, 
76 L.Ed. 1269]. 


[a] No dependents.—Where the 
death of an employee is compensable 
and the employee leaves no depend- 
ents, compensation is payable to his 
representative. Jones’ 
Adm’r v. E. H. Clement Co., 161 S.BE. 
403, 201 N.C..768; McPherson y. Hen- 
ry Motor Sales Corporation, 160 S.E. 
283, 201 N.C. 308 [appeal dism 52 S. 
Ct. 499, 286 U.S. 527,°76 L.Ed. 1269]. 


46. Ariz.—Proops v. Twohey Bros., 
240 P. 277, 29 Ariz. 164 


Conn.—Bassett v. Stratford Lum- 
ber Co., 135 A. 574, 105 Conn. 297. 


Sienko 
‘v. Bopp & Morgenstern, 161 N.E. 324, 


Utah.—Heiselt Constt Co. v. Indus- 
trial Commission of Utah, 197 P.. 589, 
58 Utah 59, 15 ALR. 799. 


47. State v. Industrial Commission 
of Ohio, 183 N.E. 787, 126 Ohio St. 
23, 87 ALR. 862. 


48. Stanswsky v. Industrial Com- 
mission, 176 N.E. 898, 344 Ill. 436, 


[a] Statute in favor of dependents 
held not applicable.—A statute mak- 
ing the unpaid balance of an award 
payable to the deceased employee’s 
dependents was Jnappiicable where 
the injury occurred before the effec- 
tive date of the statute, although the 
award was made and death occurred 
thereafter. .-Stanswsky v. Industrial 
Commission, 176 N.E. 898, 344 Ill. 436. 


49. Jackovich v. Armour & Co., 296 
P. 708, 182 Kan. 656. 


50. Conn.—Bassett v. Stratford 
Lumber Co., 135 A. 574, 105 Conn. 297. 


Ind.—Sanders Lumber Co. v. Wat- 
kins, 179 N.E. 919, 94 Ind. App. 276; 
Wenning vy. Turk, 135 N.E. 665, 78 Ind. 
App. 355. 


Me.—Clark’s Case, 134 A. 450, 125 
Me. 408. 


Ohio.—Bozzelli y. Industrial Com- 
mission of Ohio, 171 N.E. 108, 122 
Ohio St. 201. 


Tex.—Traders’ & General Ins. Co. 
pe a oases (Civ.App.) 50 S.W.(2d) 


Va.—Hatton, Brown & Co. v. Hol- 
brook, 165 S.E. 403,4159 Va. 224. 


51. Proops v. Twohey Bros., 240 
P. 277, 29 Ariz. 164; Smith v. Kaw 
Sas ‘Works O02, 186 P. 259, 104 Kan. 
5 


52. Proops v. Twohey Bros., 240 
P. 277, 29 Ariz: 164; McGlaughlin y. . 
General Amer ican Tank Car Corpora 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 322-325] 


however, the compensation awarded is of the na- 
ture of liquidated damages for a specifie injury, ir- 
respective of the employee’s resulting incapacity or 
of any compensation paid him therefor, the obliga- 
tion to pay such fixed compensation imposed by an 
award or assumed by a voluntary agreement of the 
parties approved by the commissioner is not ter- 
minated by the death of the employee, but survives, 
until fully discharged, in favor of his executor or 
administrator.®° 


[§ 323] b. Award for Permanent Partial Disabil- 
ity. Some statutes provide specifically that if an 
employee entitled to compensation under an award 
for permanent partial disability dies prior to full 


payment of the award, the right to the remainder — 


shall survive and vest in his personal representa- 
tive.° Where such statute further provides that 
an award for permanent partial disability in favor 
of one totally disabled shall begin when the tempo- 
rary total disability ends, and the workman dies 


XII. INJURIES FOR WHICH 


[§ 325] A. In General.* In order that an injury 
be compensable, it must fall within the terms of 
the statutes*! which ordinarily require that the 
employee shall have sustained a personal injury®? 
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while still totally disabled, the personal representa- 
tive is not entitled to take under the statute, the 
award for permanent partial disability having been 
conditioned on a contingency that never happened.**® 
Also, an express provision for survivorship in the 
ease of partial disability will not aid the estate of 
the deceased workman where the disability is total, 
and no provision for survivorship is made there- 
for.5® Dependents are entitled to an unpaid balance 
of an award for permanent partial disability where 
the statute so provides.°*? 


[§ 324] 3. Compensation Unclaimed by Work- 
man. Where no claim to compensation has been 
made by the workman in his lifetime, the right is 
lost to his estate in the absence of a saving clause 
in the statute,°8 but passes to his dependents where 
express provision is made therefor,®® unless, under 
the circumstances of the case, the workman would 
not have been entitled thereto.®° 


COMPENSATION MAY BE HAD 


by accident®? arising out of, and in the course of, 
the employment,®* although some of the statutes 
omit certain of these requirements or substitute a 
different statement thereof,®> and, in general, where 


tion, 171 N.E. 210, 91 Ind.App. 272. 


[a] Death within six months of 
accident.—W here the statute provides 
for payment of compensation for to- 
tal incapacity in two divisions, one 
where death occurs within six months 
and the other where death occurs 
after six months, and further pro- 
vides in case of death within six 
months for payment to the personal 
representative of unpaid installments 
in trust for the widow and children, 
but makes no such provision in case 
of death after six months, the repre- 
sentative cannot recover in the latter 
case. Proops v. Twohey Bros., 240 P. 
277, 29 Ariz. 164. 


[b] Death from causes other than 
injury.—While a _ statute providing 
that where an injured employee dies 
from other causes after injury his de- 
pendents are entitled to unpaid com- 
pensation, the widow of an employee 
entitled to compensation for an ampu- 
tated foot, when he died of causes 
other than from the injury, was en- 
titled only to unpaid compensation 
for the amputation, McGlaughlin v. 
General American Tank Car Corpora- 
tion, 171 N.E. 210, 91 Ind.App. 272; 
Wenning y. Turk, 135 N.E. 665, 78 Ind. 
App. 355. 


53. Forkas v. International Silver 
Co., 123 A. 831, 100 Conn. 417; Haugse 
v. Sommers’ Bros. Mfg. Co., 254 P. 
212, 43 Idaho 450, 51 A.L.R. 1438; Fed- 
eral Surety Co. v. Pitts, 29 S.W.(2d) 
1046, 119 Tex. 330; Morris v. South- 
ern Surety Co., (Tex.Commn.App.) 29 
S.W.(2d) 1051. 


54. See statutory provisions. 
55. Gratz v. Bethlehem Steel Co., 
158 A. 30, 162 Md. 33. 


56. Cambridge Mfg. Co. v. 
son, 153 A. 283, 160 Md. 248. 


57. Klug & Smith Co. v. Kreiner, 
206 N.W. 53, 188 Wis. 422. 


58. Cherbury’s Case, 146 N.E. 683, 
251 Mass. 397. 


59. Fogarty v. Department of In- 
dustrial Relations of California, Di- 


John- 


vision of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102. 


60. Welton v. Swift & Co., (Neb.) 
250 N.W. 661. 


61. Illinois Bell Telephone Co. v. 
Industrial Commission, 156 N.E. 319, 
325 Ill. 102; West Side Coal & Mining 
Co. v. Industrial Commission, 151 N. 
B. 593, 595, 321 Ill. 61; Bucyrus Co. v. 
Townsend, 117 N.E. 656, 65 Ind.App. 
687; Echord v. Rush, 261 P. 820, 821, 
124 Kan. 521 [rev 251 P. 1112, 122 Kan. 
260]; Bryant v. Fissell, 86 A. 458, 84 
N.J.Law 72. 


“It is well settled that the remedies 
provided by the Workmen’s Compen- 
sation Law are exclusive when the 
workman.and his employer are operat- 
ing under that law, and the injury 
complained of is one within the pur- 
view of the law . . but it is just as 
true that the Workmen’s Compensa- 
tion. Law has. no application, if the 
parties were not operating under it 
pate or if the injury complained of 
is not within its provisions.” Echord 
v. Rush, supra. 


[a] For example, a statute pro- 
viding a right of action to a person 
injured because of the sale of intoxi- 
cating liquor did not entitle the bar- 
tender selling prohibited liquors to 
workmen’s compensation. Snyder v. 
Morgan, 154 A. 525, 9 N.J.Misc. 293. 


Incapacity as ground and measure 
of compensation see infra §§ 538-546. 


62. See infra §§ 326-395. 

63. See infra § 327. 

64 See infra §§ 396-477. 

65. See statutory provisions, 

[a] Under particular statutes.— 


(1) To warrant a recovery under § 2 
of the New Jersey employers’ liabil- 
ity act of April 4, 1911 [P. L. p 136] 
from an employer for the death of an 
employee, it must appear that the em- 
ployee’s death was caused by an acci- 
dent arising out of, and in the course 
of, his employment; even though the 
injury arose out of, and in the course 
of, the employment, if it is not an 


“accident” within the purview of the 
act there can be no recovery; even if 
there is an accident which occurred 
“in the course of’ the employment, 
if it did not arise ‘‘out of the em- 
ployment” there can be no recovery; 
and even though there is an acci- 
dent which arose “out of the em- 
ployment,” if it did not arise “in the 
course of the employment” there can 
be no recovery. Bryant v. Fissell, 
86 A. 458, 84 N.J.Law 72. (2) “Be- 
fore a workman . . . can recover 
compensation under the workmen’s 
compensation law [of Kansas] it must 
be shown that the workman sustained 
personal injury, (1) by accident, (2) 
arising out of, (3) and in the course 
of his employment. (R. S. 44-501.) 
Here it was shown that the injury 
arose out of and in the course of the 
employment, but the question still re- 
mains, Did‘the workman sustain per- 
sonal injury ‘by accident’ as that term 
is used in’ the law?”? Echord v. Rush, 
261° P. 820; 9274 Kan. 521, 523.°: (3) 
In Louisiana ‘‘an employee, entitled 
to recover compensation under the 
Employers’ Act, is one receiving per? 
sonal injury by accident.” Nowaski v. 
Continental Flat Glass Co., 4 La.App. 
524. (4) To entitle an employee to 
compensation under the workmen’s 
compensation act of Wisconsin, it is 
only necessary to show that the em- 
ployer and employee were subject to 
the act, that the employee: was per- 
forming service growing out of and 
incidental to his employment, that the 
injury was proximately caused by ac- 
cident. John H. Kaiser Lumber Co. v. 
Industrial Commission of Wisconsin, 
195 N.W. 329, 181 Wis. 513. (5) “In- 
jury,” “personal injury,” ‘accident,” 
“injury by accident,” and the like, 
when used in act see infra § 327. 


[b] The Washington Act (L. 
[1911] c 74) omitted the terms ‘‘acci- 
dent” and “during and in the course 
of employment.” Of this statute it 
was said: (1) ‘‘We decline to read 
into our’act . .°. the phraseology 
found in the English and other stat- 
utes. We prefer to leave it the force 
of clear and positive language de- 


, 


*By JOHN F. MCDONALD (§§ 325-334). 
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the employment is being conducted and the work is | 
being done subject to the provisions of the statute, 
the right to an award of compensation extends to 


all cases within its terms.®* 


Liberal construction of statutes.*? 
with the general rule that workmen’s compensation 
acts should be broadly and liberally construed in or- 
der to effectuate their evident intent and purpose*®® 
in the application of those provisions which govern 
the nature and determination of injuries for which 
compensation may be had, the courts favor the adop- 
tion of a liberal construction,®® and a statute which 
totally omits all parts of the phrase “personal in- 
jury by accident arising out of, and in the course 
of, employment” shouldbe more broadly construed 
than the usual statutes which include such lan- 
The words “by accident arising out of and 


guage.7° 


signed to cure the past mischiefs of 
endless contention. The reports of 
other states already abound in con- 
tests over the new phraseology. It is 
for the legislature not for this court 
to modify, if it appear wise so to do, 
the plain language of our statute.” 
Stertz v. Industrial Insurance Com- 
mission of Washington, 158 P. 256, 
258, 259, 91 Wash. 588, 605, Ann.Cas. 
1918B 354, (2) “The universally .em- 
ployed terms by which the injury 
must spring from the business are not 
there. Very opposite phraseology is 
used.” Stertz v. Industrial Insurance 
Commission. of Washington, supra. 
(3) ‘Wherever a right is conferred 
or definition given, ours is unqualified. 
Indeed, our statute is in these fea- 
tures the least qualified that can be 
found.” Stertz v. Industrial Insur- 
ance Commission of Washington, su- 
pra. (4) “The intention to get rid 
of judicial controversies is ‘apparent 
throughout.” Stertz v. Industrial In- 
surance Commission of Washington, 
supra. (5) “Only one other kind of 
claim [than disease] is excluded, that 
based on intentionally or willfully in- 
curred injuries. , These the act itself 
elsewhere mentions and excludes.” 
Stertz v. Industrial Insurance Com- 
mission of Washington, supra. 


66. In re Bowers, 116 N.E. 842, 843, 
65 Ind.App. 128. 


“An employee is entitled, under the 
statute, to be compensated for every 
accidental. injury suffered. in_ the 
course of his employment and arising 
out of it. That is the measure and 
limit.of his right and the right of his 
dependents to recover for his death.” 
West..Side Coal & Mining Co. v. In- 
dustrial Commission, supra. 


Exclusiveness of remedy provided 
by act see infra XXVI. 


67. Liberal construction of words 
‘injury,’ “accident,” and the like as 
used in statutes to indicate when com- 
pensation may be had see infra § 
32. 


68. See supra § 65. 


69. Mass.—In re Keaney, 104 N.E. 
438, 217 Mass. 5. 


Minn.—State v. St. Louis County 
Dist. Ct., 151 N.W.'912, 129 Minn. 176. 


Mo.—Lovell v. Williams’ Bros.,, 
(App.) 50 S.W.(2d) 710, 713. 
Wash.—Stertz v. Industrial Ins. 


Commn., 158 P. 256, 91 Wash. 588, 
Ann.Cas.1918B 354; Zappala v. Indus- 
trial Ins. Commn., 144 P. 54, 82 Wash. 
314, L.R.A.1916A 295. 


Wis.—Vennen v. New Dells Lum- 
ber Co., 154 N.W. 640, 161 Wis. 370, 


oe 
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in the course of the employment” should be liberally 
In order to justify the exclusion, as 
noncompensable, of any accidental injury to an em- 


ployee arising out of and in the course of his em- 


In accordance 


an injury may 


L.R.A.1916A 273, Ann.Cas.1918B 293. 


“The cardinal purpose of the Com- 
pensation Act is to insure the em- 
ployee against accidental injury aris- 
ing out of and in the course of his 
employment. To this end the act 
should be liberally construed.” 
ell v. Williams Bros., supra. 


70. Stertz v. Industrial Insurance 
Commission of Washington, 158 P. 
256, 91 Wash. 588, Ann.Cas.1918B 354. 


[a] Other statements.—(1) i tha) 
construing the language of the act 
we must have in mind the evident pur- 
pose and intent of the act to provide 
compensation for workmen injured in 
hazardous undertakings, reaching 
‘every injury sustained by a workman 
engaged in any such industry, and 
make a sure and certain award there- 
for, bearing a just proportion to the 
loss sustained, regardless of the man- 
ner in which the injury was _ re- 
ceived.’’” Zappala v. Industrial Ins. 
Commission, 144 P. 54, 55, 82 Wash. 
314, L.R.A.1916A 295. (2) “The act 
should be liberally interpreted, to the 
end that the purpose of the Legisla- 
ture in suppressing the mischief and 
advancing the remedy be promoted 
even to the inclusion of cases within 
the reason although outside the let- 
ter of the statute, and that every 
hazardous industry within the pur- 
view of the act should bear the bur- 
den ‘arising out of injuries to its .em- 
ployees regardless of the cause of the 
injury.’ Zappala v. Industrial Ins. 
Commission, supra. 


[b] Absolute insurance of work- 
men while on employeér’s premises.— 
Such statute has been held to insure 
workmen absolutely against injury re- 
ceived when on the employer’s prem- 
ises, Stertz v. Industrial Insurance 
Commission of Washington, 158 P. 
256, 91 Wash. 588, Ann:.Cas.1918B 354. 


[c] Unrestricted terms as indicat- 
ing necessity for broad construction. 
—In construing a provision of the 
statute exempting the proceeds of 
compensation received under the act, 
it has been said that: ‘‘The wide de- 
parture from the legislation of many 
of the other States, shown by the un- 
restricted terms of the Washington 
statute, instead of manifesting the in- 
tention of the legislaure of that State 
to narrow the exemption to conform to 
the statutes of other States, on the 
contrary conclusively shows the in- 
tention of the Washington legislature 
to adopt-a broader and more compre- 
hensive exemption.”’ Holden vy. Strat- 
ton, 25 S.Ct. 656, 198-U-S. 202, 210, 49 
L.Ed. 1018 [quot Stertz v. Industrial 
Insurance Commission of Washington, 


Lov-. 


ployment, the intention of the legislature to exclude 
such injury must clearly appear from the language 
of the workmen’s compensation act itself,? and 
the fact that a compensation act contains a schedule 
of particular injuries for which specific awards are 
provided does not require it to be construed as ex- 
cluding all other injuries.’* 
provisions of the compensation act specifying cir- 
cumstances under which compensation may not be 
had are not to be construed as exclusive; 


On the other hand, 


hence 
be noncompensable notwithstand- 


ing it occurred under circumstances which are not 
specified in the act,7* and a compensation act should 


158 P. 256, 259, 91 Wash. 688, Ann. 
Cas.1918B 354]. 


71. Stacey Bros. Gas Const. Co. v. 
Massey, 175 N.E. 368, 92 Ind.App. 348; 
Empire Health & Accident Ins. Co. v. 
Purcell, 132 N.E. 664, 76 Ind.App. 551; 
In re Bollman, 126 N.E. 639, 73 Ind. 
App. 46; Nordyke & Marmon Co. v. 
Swift, 123 N.E. 449. 71 Ind.App. 176; 
In re Ayers, 118 N.E. 386. 66 Ind.App. 
458; Holland-St. Louis Sugar Co. v. 
Fee 116 N.E. 330, 64 Ind.App. 


[a] To accomplish humane ptur- 
poses of act.—‘“The words ‘by acci- 
dent arising: out of and in the course 
of the employment,’ as used in work- 
men’s compensation acts, should be 
given a liberal construction in order 
that the humane purrose of their 
enactment may be reatized.” Empire 
Health & Accident Ins. Co. v. Purcell, 
132 N.E. 664, 665, 76 Ind.App.'551. To 
same effect Stacey Bros. Gas Const. 
Co. v. Massey, 175 N.E. 368, 92 Ind. 
App. 348; In re Bollman, 126 N.E. 639, 
640, 73 Ind.App. 46; Holland-St. Louis 
Sugar Co. v. Shraluka, 116 N.E. 330, 
331, 64 Ind.App. 545. 


72. Lovell v. Williams Bros., (Mo. 
App.) 50 S.W.(2d) 710, 713. 


{a] Strict construction against 
employee should not be resorted to — 
“A strict construction against the 
employee should not be resorted to in 
order to accomplish such exclusion.” 
Lovell v.. Williams Bros., (Mo.App.) 
50 S.W.(2d) 710, 713. 


73. Morris v. Muldoon, 180 N.Y.S. 
319, 190 App.Div. 689; Wagner v. 
American Bridge Co., 158 N.Y.S. 1043, 
172 App.Div. 876; Smith v. Baker, 11 
P.(2d) 1382, 157 Okl. 155; Oklahoma 
Co. v. State Industrial Commission, 
298 P. 1051, 149 Okl. 18; Freese v. 
one sowell & Co., 237 N.W. 886, 58 


fa] Act construed to include ail 
personal injuries involving disability. 
—Under the New York act containing 
such schedule it was held that the in- 
tention was to provide compensation 
for all personal injuries involving per- 
manent or temporary disability, 
whether total or partial. Morris v. 
Muldoon, 180 N.Y.S. 319, 190 App.Div. 
689; Wagner v. American Bridge Co., 
158 N.Y.S. 1043, 172-App.Div. 876. 


74 Lépez v. orkmen’s’ Relief 
Commission, 29 Porto Rico 776, 782. 


“Tt will suffice to add that in sec- 
tion 4 of the law [enumerating cir- 
cumstances under which injuries are 
not compensable] the Legislature did 
not intend to enumerate all the cases 
not within the purview of the enact- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 325] 


not be extended so as to include injuries which are 
not fairly within the provisions of the act.7® 


Where the statute 
provides that compensation shall be paid for in- 
juries to employees engaged in enumerated hazard- 
ous employments, it is not sufficient that the employ- 


Hazardous employments.’ ® 


ment, but only to specify the circum- 
stance in which a plaintiff should not 
be permitted to recover, notwithstand- 
ing possible proof of facts which, in 
the absence of such restriction, would 
constitute an injury by accident.” 
Lépez v. Workmen’s Relief Commis- 
sion, supra. 


{a] Principle of, expressio unius 
est exclusio alterius, inapplicable.— 
(1) “The principle of expressio unius 
est exclusio alterius . . . can have 
no proper application.” Lépez v. 
Workmen’s Relief Commission, 29 
Porto Rico 776, 782. (2) Expressio 
unius est exclusio alterius 25 C.J. p 
220. (3) As applied to statutes gen- 
erally see Statutes § 582. 


[b] Injury by accident only dealt 
with.—(1) “Such clauses do not deal 
with others that could not in any 
event be regarded as an injury by ac; 
cident.” Lépez v. Workmen’s Relief 
Commission, 29 Porto Rico 776, 782. 
(2) Meaning of “injury by accident” 
and the like as: used in statutes see 
infra § 326. 


{c] “Similar provisions are quite 
commor. in legislation of this char- 
acter and are usually embodied in the 
section containing the reference to 
injuries by accident as a limitation 
upon the scope of that phrase.”’ Lépez 
v. Workmen’s Relief Commission, 29 
Porto Rico 776, 782. 


75. Industrial Commission of Ohio 
~¥ Franken, 185 N.E. 199, 20¢, 126 Ohio 
t; 299: 


“Tf the scope of the cases compensa- 
ble is to be extended, it should be done 
by unambiguous legislative enact- 
ment.” Industrial Commission of 
Ohio v. Franken, supra. 


76. Employments ‘subject to acts 
see supra §§ 74-120. 


77. Bargey v. Massaro Macaroni 
Co., 113 N.E. 407, 218 N.Y. 410; New- 
man v. Newman, 113 N.E. 332, 218 N.Y. 
325; De Voe v. New York State R. 
Cos:, 113 N7BO256,'298 NeY. 218. LRA, 
1917A 250; Beckman vy. J. W. Oelerich 
& Son, 160 N.Y.S. 791, 174 App.Div. 
353; Mandle v. A. Steinhardt & Bro., 
160 N.Y.S. 2, 173 App.Div. 515; In re 
Brown, 159 N.Y.S. 1047, 173 Apn.Div. 
432; Ideal Bakery v. Schryver, 299 P. 
284, 43 Wyo. 108; Leslie v. City of Cas- 
per, 288 P. 15. 42 Wyo. 44. See Kelly- 
Atkinson Const. Co. v. Foreman Bros. 
Banking Co., 218 Ill.App. 345. 


{a] “Crucial question at all times 
is whether he is engaged in the haz- 
ardous employments mentioned in the 
statute, for it was only as to these 
that the Legislature has required 
the employer to provide compensa- 
tion.” De Voe v. New York State 
R.. Cos., 155 N.Y.S...12, 169 Anp.Div. 
472, 475 [aff 113 N.B. 256, 218 N.Y. 
318, L.R-A.1917A 250]. 


{b] Extrahazardous. — (1) The 
compensation act provides. that: 
“There is a hazard in all employment, 
but certain employments have come to 
be, and to be recognized as being in- 
herently constantly dangerous. This 
act is intended to apply to all such 
inherently hazardous works and oc- 
cupations, and it is the purpose to 
embrace all of them, which are within 
the legislative jurisdiction of the 
state, in the following enumeration, 
and they are intended to be embraced 
within the term ‘extrahazardous‘ 
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wherever used in this act.’ Wash. 
Remington St. § 7674, (2) “In de- 
termining the applicability of the act 
to a given case, there are two requis- 
ites: (a) The business of the cor- 
poration in which the employers are 
engaged must have been classified as 
extrahazardous; and (b) the injury 
sustained, for which compensation 
was claimed, must have been received 
by an employee while engaged in the 
course of extrahazardous work which 
was classified as such.” Anderson v. 
Department of Labor and Industries, 
23 P.(2d) 879, 880, 173 Wash. 483. 
(3) Hence, to make a compensable 
claim, the injury forming the basis 
of the claim must have occurred dur- 
ing the course of extrahazardous 
work. Anderson v. Department of 
Labor and Industries, supra; Denny 
v. Department of Labor and Indus- 
tries of State of Washington, 21 P. 
(2d) 275, 172 Wash. 631. (4) Accord- 
ingly, where neither the work of a 
watchman nor an inactive sawmill 
was. classified as extrahazardous, 
drowning of the watchman while 
within the course of his employment 
was not compensable as accurring in 
extrahazardous employment within 
the meaning of the act. Anderson v. 
Department of Labor and Industries, 
supra. (5) Within the provisions of 
such statutes, a workman employed 
by an employer engaged in an extra- 
hazardous business may serve in a 
dual capacity bringing one phase of 
activity within extrahazardous em- 
ployment. Denny v. Department of 
Labor and Industries of State of 
Washington, 21 P.(2d) 275, 279, 172 
Wash. 631. (6) But an injury sus- 
tained by the collapse of a chair in 
which a solicitor of business for a 
freight haulage and transfer company 
was sitting while taking a telephone 
call for his employer was held not 
to be incurred while engaged in extra- 
hazardous work of the company, 
which was classified as an extra- 
hazardous business; because ‘‘while it 
may be highly desirable and profitable 
to solicit patronage and while the 
amount of business secured may de- 
pend somewhat, as all business does, 
upon publicity and personal solicita- 
tion, it is not essentially a part of 
the overation of the business of auto 
freight transportation.’’ Denny v. De- 
partment of Labor and Industries of 
State of Washington, supra. (7) In- 
juries sustained by a truck driver 
employed by a wholesale merchant to 
operate a truck in the delivery of 
merchandise were held not to be with- 
in the operation of the act because 
the business in which the employer 
was then engaged had not been classi- 
fied as extrahazardous. Edwards v. 
Devartment of Labor and Industries, 
262 P. 978, 146 Wash. 266. 


78. Mattoon Clear Water Co. v. In- 
dustrial Commission, 126 N.E. 168, 291 
Ill. 487; Gibson v. Industrial Board, 
114 N.E. 515, 276 Ill. 73; Pegg v. Pos- 
tal Telegraph & Cable Co., 283 P. 58, 
129 Kan. 413; Tierney v. South- 
western Bell Telephone Co., 220 P. 
190, 114 Kan. 706; Jones v. Louisiana 
Oil Refining Corporation, 3 La.App. 
85; Boody v. K. & C. Mfg. Co., 90 A. 
859, 77 N.H. 208, L.R.A.1916A 10. Ann. 
Cas.1914D 1280; . Pawnee Ice Cream 
oF v. Price, 23 P.(2d) 168, 164 Okl. 


nT ays lustrations.—(1) Where de- 
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ment is within the statute, but the employee at the 
time of the injury must be engaged therein,*’ al- 
though the injury need not result from the particu- 
lar risk which induced the legislature to include the 
employment within the operation of the act.’® 


Right of action against third person. 


Unless the 


cedent, a motorman, finished his work 
for the day, signed his name to the 
register as evidence thereof, started 
to take one of the company’s ears to 
go to have his watch tested, a fort- 
nightly requirement of the company 
which designated and paid the per- 
son making the test, and was killed 
by an automobile running near the 
curb, he was not engaged in the 
operation of a street railway, in- 
cluded as a hazardous employment, 
since the testing of his watch was 
merely a condition of employment. _ 
De Voe v. New York State R. Cos., 
155 N.Y.S. 12, 169 App.Div. 472 [aff 
113 N.E. 256, 218 N.Y. 318, L.R.A. 
1917A 250). (2) Where a general util- 
ity man, engaged in an establishment 
where drugs and chemicals are manu-~ 
factured, was engaged at the instant 
of the accident in building a shelf, he 
was held within a classification of the 
“manufacture of drugs and chemi- 
eals,’”? since in order to do his work it 
may have been necessary to handle 
the drugs and chemicals in the build- 
ing, that is, to move them so as to 
have room to build the shelf and, after 
it was built to place them on the shelf. 
Larsen v. Paine Drug Co., 155 N.Y.S. 
759, 169 App.Div. 8388 [aff 112 N.E. 
725, 218 N.Y. 252]. (8) The acts of a 
truckman in loading and unloading 
his truck, hitching and unhitching 
his horse, and feeding and caring for 
his horse are’‘all within the “opera- 
tion” of a truck. Smith v. Price, 153 
N.Y.S. 221, 168 App.Div. 421. (4) A 
driver of a meat delivery wagon who 
also occasionally assisted in the abat- 
toir and in the preparation of meat 
was not engaged in either of these em- 
ployments while on his way on foot to 
arrange for the preparation and care 
of a dressed hog purchased by his em- 
ployer and to be delivered later, al- 
though he had also with him a pack- 
age of meat for delivery to a cus- 
tomer. Newman v. Newman, 155 N.Y. 
S. 665, 169 App.Div. 745 [aff 113 N.E. 
332, 218 N.Y. 325]. (5) <A. traveling 
salesman, riding in a public bus while 
engaged in his regular occupation, 
was not engaged in a hazardous em- 
ployment, and cannot recover under 
the workmen’s compensation law 
(Consol. L. c 67), although his em- 
ployer’s business is hazardous under 
§ 2 group 32 of the act. Mandle v. 
A. Steinhardt & Bro., 160°N.Y.S. 2, 173 
App.Div. 515. (6) Excavating work 
under a foundation wall done for the 
purpose of building a concrete pier to 
support an existing building is to be 
deemed a part of ‘mason or concrete 
work” within the meaning of Work- 
men’s Compensation L § 2 group 42. 
Morris v. Muldoon, 180 N.Y.S. 319, 190 
App.Div. 689 [rev 177 N.Y.S. 673, 108 
Misc. 143]. (7) Where a village em- 
ployee rode with a truck driver part 
of the way to a depot to get lead for 
water pipe work, and was hurt on 
leaving the truck, he was not engaged 
in the “operation’’ of a vehicle as a 
hazardous employment within the act. 
Spinks v. Village of Marcellus, 168 
NUYS. 69, 180" "Appipive 132. (8) 
Where a teamster employed by one 
who was engaged to haul material for 
an oil company was injured while at- 
tempting to load a fiywheel of the 
oil company, it was held that the in- 
jury was compensable as one sus- 
tained while engaged in a ‘‘hazardous” 
occupation within the meaning of the 
compensation act. Jones v. Louisiana 
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statute provides to the contrary, the fact that the 
employee or his representative may have a cause of 
action for the injury against a third person will not 
prevent an award of compensation.’® 


[§ 326] B. Necessity and Character of Physical 
Harm—1. Accidental Nature of Injury Generally. 
Except where the statutes provide for the payment 
of compensation for “personal injury,” construed 
to include any bodily injury sustained in the em- 
ployment without regard to the accidental nature 
of such injury,®°® it is usually held that for harm to 
be compensable under the workmen’s compensation 
acts the injury for which compensation is sought 


Oil Refining Corporation, 3 La.App. 
85. (9) Where a laborer engaged in 
digging ditches for water mains was 
injured, it was held that they were 
sustained within the ‘‘construction of 
water works” as contemplated by a 
statute designating such construction 


to be a hazardous employment. Gil- 
yard v. O’Reilly, 4 La.App. 498. 
{[b] Extrahazardous. — (1) The 


acts of a teamster for an ice company 
when injured by being kicked while 
feeding one of its horses in the barn 
were held to be extrahazardous as 
within the business of the employer 
in the manufacture and sale of ice. 
Suburban Ice Co. v. Industrial Board, 
113 N.E. 979, 274 Ill. 630. (2) Where 
a water company engaged in supply- 
ing water by means of a waterworks 
plant and system of pipe lines, and to 
this extent was a business within the 
elassification of “extrahazardous” 
businesses in the workmen’s compen- 
sation act, was also acustomed to 


haul water in wagon tanks. to. supply: 


persons who could not be served by 
the pipe lines, it was held that in- 
juries sustained by a teamster in fall- 
ing from one of the tank wagons while 
engaged in hauling water was not 
compensable as one sustained in a 
hazardous employment within the 
contemplation of the statute. Mat- 
toon Clear Water Co. v. Industrial 
Commission, 126 N.E. 168, 291 Ill. 487. 
(3) Where a city employee was in- 
jured by the explosion of a toy tor- 
pedo thrown upon the sidewalk by a 
boy, while the employee was going 
from the city hall to a railroad to dis- 
connect a tank car in which the city 
nad received oil for the operation of 
its waterworks and light plant, the 
injury was held to be sustained with- 
in the hazardous employment which 
the statute contemplated in specifying 
“waterworks” and “‘electric light and 
power plants.” Town of Lindsay v. 
Sawyer, 9 P.(2d) 30, 156 Okl. 32. (4) 
An employee injured while riding in 
his employer’s automobile incidental 
to his occupation of collecting the 
employer’s accounts is not engaged in 
a’hazardous employment within the 
meaning of the act. Vanoy v. State 
Industrial Commission, 283 P. 555, 141 
Okl. 20. (5) Injury to a collector 
while driving his own car when he 
incidentally took a bill along for col- 
lection on a trip made for another 
purpose was not sustained while en- 
gaged in a hazardous employment as 
contemplated by the statute. Craw- 
ford v. State Industrial Commission, 
239 P. 575, 111 Okl. 265. (6) Where 
a person employed in an ice cream 
factory, which was within the class of 
industries specified as hazardous un- 
der the compensation act as “a fac- 
tory where machinery is used” anda 
“creamery operated by power,” sus- 
tained injuries when attacked by his 
employer who suddenly went insane, 
it was held that such injuries were 
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regarded.®* 


compensable notwithstanding the in- 
jured employee was not actually en- 
gaged with the operation of the ma- 
chinery or with the operation of the 
power used in the business at the 
moment the injuries were suStained. 
Pawnee Ice Cream Co. v. Price, 23 
P.(2d) 168, 164 Okl. 120. (7) Where 
an automobile bus line which, in con- 
nection with its business, operated a 
garage in which ‘power driven 
machinery” was used so as to bring 
the business within, the statutory 
classification of extrahazardous busi- 
nesses, employed claimant to perform 
various duties such as driving a taxi- 
cab, selling tickets, answering the 
telephone, and assisting passengers 
with their baggage, and he was the 
only one on duty during certain hours 
of the night, injury sustained by him 
while attempting to extinguish a fire 
which broke out in one of the buses 
during those hours was held to be 
compensable as one sustained in an 
extrahazardous employment. Lee 


Way Stage Lines’v. Simmons, (Ok1.)' 


26 P.(2d) 905. (8) Where the man- 
ager of a water company, the business 
of which had been classified as an ex- 
trahazardous business, while engaged 
in his duties, the inspection of water 
meters and the collection of accounts, 
became involved in an argument with 
a third person over an old water bill 
and the theft of water and was shot 
and killed, he was held to have been 
engaged in extrahazardous work since 
the work he was doing was incidental 
to, and intimately connected with, the 
business and an essential part of its 
successful operation. Everett v. De- 
partment of Labor and Industries, 9 
P.(2d) 1107, 167 Wash. 619. 


79. Bryant v. Fissell, 86 A. 458, 
84 N.J.Law 72, 79; Mercer v. Ott, 89 
S.EH. 952, 78 W.Va. 629. 


“The fact, if it be a fact, that the 
representative of the decedent has 
also a right of action against a third 
party, in nowise militates against the 
present action. The act under which 
this suit is brought, and which at 
best provides’ only for partial com- 
pensation, nowhere provides specific- 
ally or by implication that an em- 
ployee shall be deprived of his right 
to compensation thereunder merely 
because the accident gives rise to a 
right of recovery against a third 
party.” Bryant v. Fissell, supra. 


Effect of compensation acts on 
rights of action against third person 
see infra XXVI. 


80. See infra § 327. 


81. Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671; Industrial Com- 
mission of Ohio v. Franken, 185 N.E. 
199, 126 Ohio St. 299. 


Cross references: 


“Injury by accident” as equivalent to 
“accidental injury’”’ see infra § 327. 


[§§ 325-326 


must be of an accidental nature®! and notwithstand- 
ing the absence of any specific provision in the body 
of a workmen’s compensation act indicating that 
injuries to be compensable must arise from an “ac- 
cident,” it has nevertheless been held that injuries 
resulting from accidents alone may be compen- 
sable under the act.®? 
the nature of an injury for which compensation may 
be had under an act, which omits the phrase “per- 
sonal injury by accident arising out of and in the 
course of the employment; the nature of the in- 
jury as an “accident” or as “fortuitous” has been 


Moreover, in determining 


* 

Particular manner in which harm 
must be related to accident in order 
to make injury accidental see infra 
§§ 327, 330. 


Use of particular words “injury,” “ac- 
cident,” and the like in determining 
whether injury to be compensable 
must be accidental see infra § 327. 


82. Kutschmar v. Briggs Mfg. Co., 
163 N.W. 933, 197 Mich. 146, L.R.A. 
1918B 1133; Adams v. Acme White 
Lead & Color Works, 148 N.W. 485, 182 
Mich. 157, L.R.A.1916A 283. 


[a] For example, in construing 
what injuries are compensable under 
the Michigan act it has been said: 
“Weare of opinion that inthe .. . 
act it was . . . the intention of the 
Legislature to provide compensation 
for . . . injuries arising from ac- 
cidents alone.” Adams v. Acme White 
Lead & Color Works, 148 N.W. 485, 
489, 182 Mich. 157, L.R.A.1916A 283 
[quot Kutschmar v. Briggs Mfg. Co., 
163 N.W. 933, 197. Mich. 146, 150, L.R. 
A.1918B 1133]. 


“ 

[b] Construction based on words 
in title of act.—Notwithstanding the 
absence of any specific provision in 
the body of a workmen’s compensa- 
tion act to the effect that an injury, 
to be compensable, must be an injury 
arising from an accident, the title of 
the act has been regarded in constru- 
ing the act to determine what inju- 
ries are compensable, for in deciding 
that such an act contemplated only 
an injury resulting from an “acci- 
dent” it has been said: “This conclu- 
sion is predicated in part upon the 
title » oft; thes pact sswhich:s.5) aor 
‘Shows that the controlling words are, 
“providing compensation for acci- 
dental injury to or death of em- 
ployes.”’” Kutschmar -v. Briggs 
Mfg. Co., 163 N.W. 9338, 197 Mich. 146, 
150, L.R.A.1918B 1133.. See to same 
effect Adams v. Acme White Lead & 
Color Works, 148 N.W. 485, 489, 182 
Mich. 157, L.R.A.1916A 283. 


83. Zappala v. Industrial Ins. Com- 
mission, 144 P. 54, 82 Wash. 314, L.R. 
A.1916A 295; Boardman v. Scott & 
Whitworth, 85 L.T.Rep.N.S. 502, 3 
WG: Ci Sas 


[a] “Accident.”—‘“In determining 
the question whether the injury has 
been caused by an ‘accident’ or not, 
we must discriminate between that 
which must occur and that which 
need not necessarily occur in the 
course of the employment. If the 
thing must happen it is not an acci- 
dent, but, if it need.not happen, then 
there is the fortuitous element and 
there is an accident.” Boardman v. 
Scott & Whitworth, 85 L.T.Rep.N.S. 
502, 503, 3 W.C.C. 33 [quot Zappala v. 
Industrial Ins. Commission, 144° P. 
Beepect 82 Wash. 314, L.R.A.1916A 


[b] 


“Fortuitous.”—(1) ‘‘As to the 
word ® 


fortuiLous;iies4 « ‘fortui- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 326-327] 


General consideration of word “accident.” °* 
discussing the construction to be given to the word 
“accident” as used in compensation statutes as de- 
noting the kind of injury for which compensation 


may be had it has been said that 


precisely express the usage of the word for all 
cases,°> and that the word “accident,” generally, 
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In 
ed.87 


no formula will 


does not have a settled legal meaning*’® nor may the | 


meaning of the word as generally used in the com- 
pensation statutes be determined by any dictionary 
definition alone but as used in those acts the mean- 
ing of the word “accident” is influenced by the 
provisions of the statute in which it is used as well 


tous’ means ‘accidental,’ ‘casual,’ ‘hap- 
pening by chance.’’’ Boardman. v. 
Scott & Whitworth, 85 L.T.Rep.N.S. 
502, 3 W.C.C. 33, 35 [quot Zappala v. 
Industrial Ins. Commission, 144 P. 54, 
55, 82 Wash. 314, L.R.A.1916A 295]. 
(2) Fortuitous element in ‘‘accident” 
as used in compensation act see infra 
§ 327 text and note 8 [l]. (3) “For- 
tuitous event” as essential statutory 
ene see infra § 327 text and notes 


84. Meaning of word “accident” 
when used in compensation act to 
designate type of injuries for which 
or maha ca eid may be had see infra § 


85. Trim Joint Dist. School v. Kel- 
ly, [1914] A.C. 667, 7 _B.W.C.C, 274 
[dism appeal 6 B.W.C.C. 921]. 


[a] “Etymologically, the word 
means something which happens—a 
rendering which is not very helpful. 
We are to construe it in the popular 
sense, as plain people would under- 
stand it, but we are also to construe 
it in its setting, in the context, and 
in the light of the purpose which ap- 
pears from the Act itself. Now, 
there is no single rigid meaning in 
the common use of the word. Man- 
kind have taken the liberty of using 
it, as they use so many other words, 
not in any exact sense but in a some- 
what confused way, or rather in a 
variety of ways. We say that some 
one met a friend in the street quite 
by accident, as opposed to appoint- 
ment, or omitted to mention some- 
thing by accident, as opposed to in- 
tention, or that he is disabled by an 
accident, as opposed ‘to disease, 


posed to research or reasoned experi- 
ment. When people use this word 
they are usually thinking of some 
definite event which is unexpected, 
but it is not so always, for you might 
say of a person that he is foolish 
as a rule and wise only by accident. 
Again, the same thing, when occur- 
ring to a man in one kind of employ- 
ment, would not be called accident, 
but would be so described if it oc- 
curred to another not similarly em- 
ployed. A soldier shot in battle is 
not killed by accident, in common par- 
lance. An inhabitant trying to es- 
cape from the field might be shot by 


accident. It makes all the difference 
that the occupation of the two was 
different. In short, the common 


meaning of this word is ruled neither 
by logic nor by etymology, but by 
custom, and no formula will precisely 
express its usage’for all cases.” Earl 
Loreburn, in Trim Joint Dist. School 
v. Kelly, [1914] A.C. 667, 680, 7 B.W. 
C.C. 274 [dism appeal 6 B.W.C.C. 921]. 


86. E. Baggot Co. v. Industrial 
Commission, 125 N.E. 254, 290 Ill. 
530; Matthiessen & Hegeler Zinc Co. 
v. Industrial Board of Illinois, 120 N. 
BE. 249, 284 Ill. 378; Barker v. Shell 
Petroleum Corporation, 297 P. 418, 132 
Kan. 776; Gilliland v. Ash Grove 
Lime & Portland Cement Co., 180 P. 


or |. 
made a discovery by accident, as op-|) 


793, 104 Kan. 771. 


{a] Other statements.—(1) ‘“‘The 
word accident does not have a settled 
legal signification.” Gilliland v. Ash 
Grove Lime & Portland Cement Co., 
180 P. 798, 104 Kan. 771, 773 [quot 
Barker v. Shell Petroleum Corpora- 
tion, 297 P. 418, 421, 132 Kan. 776]. 
(2) “The word ‘accident’ is not a tech- 
nical legal term with a clearly defined 
meaning, and no legal definition has 
ever been given which has been found 
both exact and comprehensive as ap- 
plied_to all circumstances.” E. Bag- 
got Co. v. Industrial Commission, 125 
N.E. 254, 255, 290 Ill. 530. To same 
effect Matthiessen & Hegeler Zinc 
Co. v. Industrial Board of Illinois, 120 
N.E. 249, 284 Ill. 378. 


Matthiessen & Hegeler Zinc 
v.. Industrial Board of Illinois, 
120 N.E. 249, 251, 284 Ill. 378. 


“The meaning of the word as used 
in the Workmen’s Compensation Act 
is necessarily influenced by the vari- 
ous provisions of the act and the pur- 
pose of its enactment, and cannot be 
determined, alone, from any defini- 
tion found in a dictionary.” Matthies- 
sen & Hegeler Zinc Co. v. Industrial 
Board, supra [quot City of Joliet v. 
Industrial Commission, 126 N.E. 618, 
619, 291 Ill. 555]. 


88. E. Baggot Co. v. Industrial 
Commission, 125 N.E. 254, 290 Ill. 
530; Barker v. Shell Petroleum Cor- 
poration, 297 P. 418, 132 Kan. 776; 
Gilliland v. Ash Grove Lime & Port- 
eng Cement Co., 180 P. 793, 104 Kan. 

Ths 


89. See cases infra this note. 


[a] Other statements.—(1) ‘“Any- 
thing that happens without design is 
commonly called an accident, and at 
least in the popular acceptation of the 
word any event which is unforeseen 
and not expected by the person to 
whom it happens is included in the 
term.” Matthiessen & Hegeler Zinc 
Co. v. Industrial Board, 120 N.E. 249, 
251, 284 Ill. 378 [quot City of Joliet 
vy. Industrial Commission, 126 N.E. 
618, 619, 291 Ill. 555). To same effect 
E. Baggot Co. v. Industrial Commis- 
sion, 125 N.E. 254, 255, 290 Ill. 530. 
(2) =. ‘Then wards saccident a. yum ne 
may comprehend any event which is 
unforeseen and not expected by the 
person to whom it happens.” Jeffer- 
son Printing Co. y. Industrial Com- 
mission, 144 N.E. 356, 358, 312 III. 
575. (3) “An accident is simply an 
undesigned, sudden, and unexpected 
event, usually of an afflictive or un- 
fortunate character, and often ac- 
companied by a manifestation of 
force.” Gilliland v. Ash Grove Lime 
& Portland Cement Co., 180 P. 793, 104 
Kan. 771, 773 [quot Barker v. Shell 
Petroleum Corporation, 297 P. 418, 
421, 132 Kan. 776; Echord v. Rush, 
261 P. 820, 822, 124 Kan. 521]. (4) 
“The word ‘accident’ is a popular 
word of very wide meaning. Origi- 
nally a grammarian’s word, it has 
been used from Dr. Johnson’s time 
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-as by the purpose for which the’ statute was enact-' 
Nevertheless, the word “accident” has been 
held to have a generally accepted meaning®® as some- 
thing happening without design and being unfore-: 
seen and unexpected to the person to whom it hap- 
pens; happening suddenly, and often accompanied 
by a manifestation of force.*® 


[§ 327] 2. “Injury,” “Injury by Accident,” “Ac- 
cident,” and the Like®°—a. In General. 
some workmen’s compensation acts not only provide 
that compensation may be had in case of “injury,” 
“personal injury,” or the like, but also define such 


Although 


until to-day to mean ‘that which hap- 
pens unforeseen, casualty, chance.’ ”’ 
Boardman v. Scott & Whitworth, 85 
L.T.Rep.N.S. 502, 3 W.C.C. 33, 34 [quot 
Zappala y. Industrial Ins. Commis- 
sion, 144 P. 54, 55, 82 Wash. 314, 
L.R.A.1916A 295]. (5) “An accident 
may be defined as an unlooked-for 
mishap or an untoward event or con- 
dition not expected.” Galuzzo_ v. 
State, 149 A. 778, 780, 111 Conn. 188 
[quot Linnane v. 4Jtna Brewing Co., 
WI 507, 91 Conn. 158, L.R.A.1917D 


[b] Elements of definition not to 
be taken too literally.—(1) ‘‘The word 
‘undesigned’ must not be taken too 
literally in this connection, because a 
person may suffer injury accidental 
to him, under circumstances which 
include the design of another.” Gil- 
liland v. Ash Grove Lime & Portland 
Cement Co., 180 P. 793, 104 Kan. 771, 
773 {quot Barker v. Shell Petroleum 
Corporation, 297 P. 418, 421, 132 Kan. 
776; Echord v. Rush, 261 P. 820, 822, 
124 Kan. 521]. (2) “The same warn- 
ing may be extended regarding other 
elements of the definition.” Gilliland 
v. Ash Grove Lime & Portland Ce- 
ment Co., supra [quot Barker v. Shell 
Petroleum Corporation, supra; Ech- 
ord v. Rush, supra]. 


[c] Popular understanding or ap- 
proved usage.—The generally accept- 
ed meaning of the word “accident” as 


‘denoting something undesigned and 


unexpected is the same whether con- 
sidered according to the popular un- 
derstanding or the approved usage lof 
language. Barker v. Shell Petroleum 
Corporation, 297 P. 418, 132 Kan. 776; 
Gilliland v. Ash Grove Lime & Port- 
land Cement Co., 180 P. 793, 104 Kan. 


[d] Particular dictionary defini- 
tions regarded.—(1) ‘‘Webster’s New 
International Dictionary defines the 
word ‘accident’ as follows: ‘An event 
that takes place without one’s fore- 
sight or expectation; an undesigned, 
sudden, unexpected event; an unde- 
signed and unforeseen occurrence of 
an afflictive or unfortunate charac- 
ter.’”” McNeil v. Panhandle Lumber 
Co., 203 P. 1068, 1071, 34 Idaho 773. 
(2) “New Standard Dictionary gives 
the following definition: ‘Anything 
that happens; anything occurring un- ° 
experzedly, or without known or as- 
signable cause.’” McNeil v. Pan- 
handle Lumber Co., supra. 


90. Cross references: 
“Accident:” 
Generally see Accident 1 C.J. p 390. 


Meaning of term in accident insur- 
ance see Accident Insurance § 72. 


“Accidental:” 


Defined generally see Accidental 1 
C.J. p 396. 


Meaning of term in accident insur- 
ance see Accident Insurance § 72. 


Injury generally see Injury 32 C.J. 
p 514. 
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terms by specific provisions,*? in the absence of 
provisions in a particular compensation act specifi- 
cally defining the word “injury” it has been held 
that a definite meaning which the term had acquired 
when the statute was enacted could not be changed 
by the courts; °? aside from any statutory defini- 
tion of the word “injury,” when used in compen- 
sation acts to indicate when compensation may be 
had, it is held that the term is distinguishable from 
“accident” 93 and “disability,” ®* but it has also been 
held that it is not to be distinguished from the word 
Under a compensation act specifi- 
cally defining “injury” to mean “accidental injury,” 
a casualty occurring without expectation or fore- 
sight is contemplated,®* and under statutes specifi- 
cally defining “injury” and “personal injury” to 


“aecident.” > 


91. See statutory provisions; and 


infra text and notes 97 et Seq. 


[a] For example.—‘‘As used in the 
Workmen’s Compensation Act, ‘injury 
and personal injury’ mean injury by 
accident arising out of and in the 
course of employment.” Bray v. W. 
H. Weatherly & Co., 165 S.E. 332, .203 
N.C. 160. 


92. Cooke v. Holland Furnace Co., 
166 N.W. 1013, 1015, 200 Mich. 192, 
L.R.A.1918E 552. 


‘Tt was used in the act as it was 
commonly understood at the time. 
Our legislature did not see fit to give 
it a special definition.’”’ Cooke v. Hol- 
land Furnace Co., supra. 


{a] Word not used in act with 
view to new later definition.—‘“Coun- 
SeLG, U6. 7. tustatese ‘There must 
necessarily be a new definition of the 
word “injury” to embrace the circum- 
stances that arise under the Work- 
men’s Compensation Law.’ But the 
difficulty with this suggestion lies in 
the fact that the Legislature did not 
use this word in the act in question 
with the view of some new definition 
which this court or an administrative 
body might later see fit to coin.” 
Cooke y. -Holland Furnace Co., 166 N. 
W. 1013, 1015, 200 Mich. 192, L.R.A. 
1918E 552. 


{b] Word held to have acquired 
in the law at the time of the partic- 
ular enactment “a well-defined and 
well-understood meaning.’’ Cooke vy. 
Holland Furnace Co., 166 N.W. 1018, 
1015, 200 Mich. 192, L.R.A.1918B 552. 


93. Wheeler v. Missouri Pac R. 
Co., 42 S.W.(2d) 579, 328 Mo. 888 
{transf (App.) 33 S.W.(2d) 179); 
Kostron v. American Packing Co. (Mo. 
App.) 45 S.W.(2d) 871; Texas Em- 
ployers’ Ins. Ass’n 'v. Herron, (Tex. 
Civ.App.) 29 S.W.(2d) 524. 


[a] Other statements of distinc- 
tion.—(1) “Injury is not used synony- 
mously with accident in our Compen- 
sation Act.” Hines v. Norwalk Lock 
Co., 124. A. 17, 20, 100. Conn. 533. (2) 
“A distinction is made in compensa- 
tion cases between an accident to an 
employee and the injury, if any, .re- 
sulting therefrom.” Texas Employ- 
ers’ Ins. Ass’n v. Herron, (Tex.Civ. 
App.) 29 S.W.(2d) 524, 526. .°(3) 
“There is a distinction between an ac- 
cident and an injury.” Kostron v. 
American Packing Co., (Mo.App.) 45 
S.W.(2d) 871, 872. 


[b] More specifically.—(1) ‘“Inju- 
ry in this sense means the state of 
facts or conditions which entitles 
the employee or his ‘beneficiaries to 
compensation.” Texas Employers’ 
Ins. Ass’n v. Herron, (Tex.Civ.App.) 
29 S.W.(2d) .524, 526. (2) ‘“The injury 
may develop long after the accident 
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unexpected.°7 


put still be the result thereof, with- 
in the requirements of the act.” Tex- 
as Employers’ Ins. Ass’n v. Herron, 
supra. (3) “The injury is, not the 
accident, but the result of the acci- 
dent. If the result is delayed, the in- 
jury is delayed. An accident might 
occur under such circumstances as to 
produce a latent and progressive con- 
dition, but showing, no bad effects at 
the time, and later culminate in a 
compensable injury.” Kostron  v. 
American Packing Co., (Mo.App.) 45 
S.W.(2d) 871, 872. 


94. Wheeler v. Missouri Pac. 
Co., 42 S.W.(2d) 579, 328 Mo. 
{transf. (App.) 33 S.W.(2d) 179]. 


[a] For example, as against the 
contention of claimant that the word 
“injury”? means the specific disability 
for which a claim for compensation is 
made and in support of. the contention 
of defendant that “injury’’ within the 
meaning of a compensation act means 
the time after the accident when it 
becomes reasonably discoverable and 
apparent that a compensable injury 
has been sustained, it was held that 
there is a vast difference between the 
words “disability” and “injury.” 
Wheeler v. Missouri Pac. R. Co., 42 
S.W.(2d) 579, 328 Mo. 888 [transf 
(App.) 33 S.W.(2d) 179]. 

95. Banker vy. Shell Petroleum 
Corp., 297 P. 418, 132 Kan. 776; Gil- 
liland v. Ash Grove Lime & Portland 
Cement Co., 180 P. 793, 104 Kan. 771; 
Fenton v. Thorley, [1903] A.C. 443. 


96. St. Louis Mining & Smelting 
Co. v. State Industrial Commission of 
Oklahoma, 241 P. 170, 113 Okl. 179. 


[a]. Significance of word “injury” 
and the like discussed.—“From a re- 
view of the compensation acts of oth- 
er jurisdictions we find that some of 
them provide compensation when a 
workman receives an ‘injury’ in the 
course of his employment, while oth- 
ers make the foundation of such claim 
an ‘accidental injury’ or an ‘injury by 
accident.’ The courts in interpret- 
ing the various acts have made an 
important distinction in the use of 
the words quoted. . . . Under 
our act, section 7284 . . . ‘inju- 
ry’ is defined to mean ‘accidental in- 
jury,’ and the basis of a claim for 
compensation must be a casualty oc- 
curring without expectation or fore- 
sight.” St. Louis Mining & Smelt- 
ing Co. v. State Industrial Commis- 
sion, 241° BP. 170, 113 OK!) 1797. 181% 

97. Morrison v. Tennessee Consol. 
Coal ‘Go., 39 S.W.(2d). :272, .273,..162 
Tenn. 523; Crews v. Mosely Bros., 138 
S.E. 494, 148 Va. 125. 


“An injury, to be regarded as an 
accidental injury under the Compen- 
sation Act, must be an injury unfore- 
seen, unexpected, and _ fortuitous.” 


R. 
888 
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mean “only injury by accident” arising out of and 
in the course of the employment, ‘and excluding dis- 
ease except when it results naturally from the ac- 
cident, for the death of an employee to be compen- 
sable it must have been produced by an accident 
in the sense of something unusual, unforeseen, or 
Under compensation acts specifically 
defining “injury” and “personal injury” to be “dam- 
age or harm to the physical structure of the body,” 
it has been held that an injury, to be compensable, 
must be one sustained by accident or accidentally.°*® 
There is, however, authority to the effect that under 
the particular statutes referred to it is unnecessary 
that personal injuries to be compensable shall arise 
from “purely>accidental causes.” °% Where a com- 
pensation act specifically defines an “injury” as “re- 


oe 
Morrison v. Tennessee Consol. Coal 
Co., supra. . 


98. Middleton v. Texas Power & 
Light Co., 185 S.W. 556, 108 Tex. 96; 
Barron v. Texas Employers’. Ins. 
Ass’n, (Tex.Commn.App.) 36 S.W.(2d) 
464; Choate v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 54 S. 
W.(2d) 901; Texas Employers’ Ins. 
Ass’n v. Mints, (Tex.Civ.App.) 10S. 
W.(2d) 220; Texas Employers’ Ins. 
Ass’n v. McGrady, (Tex.Civ.App.) 296 
S.W. 920; South Western Surety Ins. 
ae v. Owens, (Tex.Civ.App.) 198 S.W. 


[a] Discussion—(1) In this con- 
nection it has been said: “‘The Work- 
men’s Compensation Law (R. S. 1925, 
arts. 8306 to 8309) defines the word 
‘injury’ as therein used as follows: 
‘The terms “injury” or “personal in- 
jury” shall be construed to mean 
damage or harm to the physical 
structure of the bod} and such dis- 
eases or infection as naturally result 
therefrom.’ Article 8309, § 1, subd. 5. 
By a process of judicial construc- 
tion, the validity of which we need 
not stop to discuss, since the propo- 
sition seems too well settled to jus- 
tify any holding by us to the con- 
trary, there is read into this definition 
of ‘injury’ the element of accident.” 
Choate vy. Hartford Accident & {n- 
demnity Co., (Tex.Civ.App.) 54 S.W. 
(2d) 901, 902. (2) It was further 
said, in construing the meaning of the 
words “injury” and “personal injury,” 
that: “An injury resulting from ac- 
cident is something which occurs un- 
expectedly .and not in the natural 
course of events. It is one which 
may possibly be prevented by the ex- 
ercise of due care and caution upon 
the part of the employer.” Barron 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 36 S.W.(2d) 464, 465. 
(3) Moreover, in speaking generally 
of the Workmen’s Compensation Law, 
it was said: ‘ ‘Notwithstanding the 
breadth of some of its terms, its evi- 
dent purpose was to confine its oper- 
ation to only accidental injuries and 
its scope is to be so limited. . . . 
The injuries, or wrongs, with which 
it deals are accidental injuries or 
wrongs.’ . . . The practical -ef- 
fect of . . . holdings [that the 
injury must be one by accident] is to 
modify the statutory definition of ‘in- 
jury’ so as to make it mean ‘damage 
or harm to the physical structure of 
the body caused by accident, and such 
diseases or infectioh as naturally re- 
sult from such damage or harm.’” 
Choate v. Hartford Accident & Indem- 
nity Co., supra. To same effect Texas 
Employers’ Ins. Ass’n v. McGrady, 
(Tex.Civ.App.) 296 S:W. 920, 923. © 


99. Houston Packing Co. v. Mason, 
(Tex.Civ.App.) .286 S.W. 862. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sulting from some fortuitous event as distinguished 
from the contraction of disease,” all injuries sus- 
tained by a workman except those which result 
from disease are, of course, included.+ 
it has been held under some workmen’s compensation 
acts that the term “personal injury” when employed 


by itself and without qualification 


[a] Designation of administrative 
poard immaterial.—‘Appellant argues 
that, as the law creating the agency 
for administering the Workmen’s 
Compensation Act. designates it the 
‘Industrial Accident Board,’ that this 
evidences the intent of the law to 
restrict compensable injuries to those 
of a purely accidental nature. We 
do not believe the contention is sound. 
The name ‘Industrial Accident Board’ 
is‘a mere title and cannot fairly be 
treated as restrictive of its duties, 
and does not, in our opinion, imply 
that the personal injuries for which 
compensation is awarded shall arise 
from purely accidental causes.” 
Houston Packing Co. v. Mason, (Tex. 
Civ.App.) 286 S.W. 862, 864. 


1. ‘Stertz vy. Industrial Insurance 
Commission of Washington, 158 P. 
256, 91 Wash. 588, Ann.Cas.1918B 354. 


[a] Exelusion by enumeration.— 
“Disease is exeluded; everything else 
is included.” Stertz v. Industrial.-In- 
surance Commission of Washington, 
158 P. 256, 259, 91 Wash. 588, Ann.Cas. 
1918B,°354. 


2. In re Mooradjian, 118 N.E. 951, 
229 Mass. 521; In re Madden, 111 N. 
E. 379, 222 Mass. 487, L.R.A.1916D 
1000; Johnson y. London Guarantee 
& Accident Co., 104 N.E. 735, 217 
Mass. 388, 390. See to.same effect 
London Guaranty & Accident Co. v. 
Industrial Commission of Colorado, 
249 P. 642, 80 Colo. 162, 163 [dictum 
and eit C.J.J.: 


“It is clear that ‘personal injury’ 
under our act includes any injury or 
disease. which arises out of and in 
the course of the employment, which 
causes incapacity for work and there- 
by impairs the ability of. the em- 
ployee for earning wages.” Johnson 
v. London Guarantee & Accident Co., 
supra. 


[a] “In common speech the word 
‘injury,’ as applied to a personal in- 
jury to a human being, includes what- 
ever lesion or change in any part of 
the system produces harm or pain or 
a lessened facility of any natural use 
of any bodily activity or capability.” 
Burns’ Case, 105 N.E. 601, 218 Mass. 
8, 12, Ann.Cas.1916A 787. 


3. In .re Madden, 111 N.E. 379, 222 
Mass. 487, 491, L.R.A.1916D 1000; In 
re Reithel, 109 N.E. 951, 222 Mass. 
163, L.R.A.1916A 304; In re Hurle,:104 
N.E. 336, 217 Mass. 223, Ann.Cas.1915C 
919, L.R.A.1916A 279; Robbins v. Orig- 
inal Gas Engine Co., 157 N.W. 437, 191 
Mich, 122; Adams v. Acme White 
Lead, etc., Works, 148-N.W. 485, 182 
Mich. 157, L.R.A.1916A 283, Ann.Cas. 
1916D 689. 


“Personal injury’ is materially 
broader in its scope than is ‘person- 
al injury by accident.’ ‘Personal in- 
jury’ standing by itself comprehends 
a wide range of’ physical harm. In- 
deed, the phrase has been extended 
in other connections to comprise a 
large category of mischiefs which 
have a theoretical rather than cor- 
poreal adjunction to the human body, 
and which may be intangible or men- 
tal:rather than tactile and physical. 

t may comprehend damage to those 
inherent personal rights which gen- 
erally are recognized as protected by 
the law and as sacred as the securi- 
ty from bodily violence.” In re Mad- 

, 
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Although 


is broad enough 


den, supra. 


[a] Materiality of difference.—(1) 
“The standard established . . . 
by our workmen’s compensation act 
as the ground for compensation is 
simply the receiving of ‘personal in- 
jury arising out of and in the course 
of’ the employment. This standard 
is materially different from that of 
the English act and of the acts of 
some of the states of this nation. 
That ‘standard is ‘personal injury by 
accident,’ both in the act of 1897 and 
1906. See Sts. 60 & ‘61, Vict. c 37, 
§ 1 °@)3 {6 Edw.e Vil) c 58°51"): 
The difference between the phrase- 
ology of our act and the English act 
in this respect cannot be regarded as 
immaterial or casual. The English 
act in its present form was passed 
several years before ours, It ‘was 
known to the Legislature which en- 
acted our statute and was followed 
as to its general frame and in many 
important particulars. In re Employ- 
ers’ Liability Assur. Corporation, 102 
N.E. 697, 215 Mass. 497, L.R.A.1916A 
306; In re American Mut. Liability 
Ins. Co., 102 N.E. 698, 215 Mass. 480, 
Ann.Cas.1914D 872. Indeed, ‘The lan- 
guage of the English act of 1897 was 
followed whenever possible.’ See Re- 
port of Massachusetts Commission on 
Compensation for Industrial Acci- 
dents, 1912, page 46. This difference 
must be treated as the result of de- 
liberate design by the General Court 
after intelligent understanding of the 
limitation expressed by the words of 
the English act. The freer‘-and more 
comprehensive words in our act must 
be given their natural construction 
with whatever added force may come 
from the intentional contrast in 
phraseology with the English act. 
The ‘personal injury by accident,’ 
whieh by the English act is made’the 
prerequisite for the award of financial 
relief, is narrower in its scope'than 
the simple ‘personal injury’ of our 
act.” In re Madden, 111 .N.E. 379, 
222 Mass. 487, 489, L.R.A.1916D 1000. 
(2) “It is true that in interpreting a 
statute words should be construed in 
their ordinary sense. Injury, how- 
ever, is usually employed as an in- 
clusive word. The fact remains that 
the word ‘injury’ and not ‘accident’ 
was employed by the Legislature 
throughout this act. It would not be 
accurate but lax to treat the act as if 
it referred merely to accidents.” In 
re Hurle, 104 N.E. 336, 217 Mass. 223, 
227, Ann.Cas.1915C 919, L.R.A.1916A 
279: 


[b] Effect of words “by accident.” 
—“As was said in Fenton v. Thorley, 
[1908] A. C. 448, 448: ‘The words 
“by accident” are introduc- 
ed parenthetically as it were to qual- 
ify the word ‘injury,’ confining it 
to a certain class of injuries, and ex- 
cluding other classes, as, for instance, 
injuries by disease or imjuries self 
inflicted by design.’ To the element 
of ‘personal injury’ the further con- 
dition is added, that it must have been 
received as ‘an unlooked for mishap 
or an untoward event which is not ex- 
pected or designed,’ and to this have 
been appended the words ‘by the 
workman himself’ in Trim Joint Dist. 
School v. Kelly, [1914] A. C. 667, 
whereby injuries ‘designed’ by per- 
sons other than the workmen are in- 
cluded within that act. An illustra- 
tion of the difference between ‘person- 
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to include any bodily injury,? and that the term 
“personal injury” when so employed is more inelu- 
sive than the phrase “personal injury by accident” 
which is more often employed,® it -has been held un- 
der other compensation acts that the use of the words 
“personal injury,” without other qualification in the 
statute to indicate what injuries shall be compen- 


al injury’ and ‘personal injury by ac- 
cident’ put by Lord Reading, the pres- 
ent Chief Justice of England, in the 
case last cited, at page 720, is appo- 
site in this connection: ‘For example, 
if a workman became blind in conse- 
quence of an explosion at the factory, 
that would constitute an injury by 
accident; but if in consequence of the 
nature of his employment his sight 


‘was gradually impaired and eventu- 


ally he became blind, that would be 
an injury, but not-an injury by acci- 
dent.’”’ In re Madden, 111 N.E. 379, 
222 Mass. 487, 490, L.R.A.1916D 1000. 


{c] Federal act of 1998.—(1) 
Since the operation of the act is not 
expressly limited to accidental inju- 
ries or injuries of an accidental na- 
ture, it is not necessary to show in 
every case a definite accident in the 
strict sense. Re Clark, 27 Op. Atty.- 
Gen. 346; In re Edmonds, Op. Sol. 
Dept. Labor 259; In re Irving, Op. Sol. 
Dept. Labor 249; In re Clark, Op. 
Sol. Dept. Labor 188. (2) To consti- 
tute an injury, it. will suffice if-an ele- 
ment of accident clearly appears or if 
the injury is of a type which in the 
interpretation of statutes of similar 
scope and purpose has been accepted 
as properly included in the class com- 
prehensively known as accidental in- 
juries. In re Irving, supra. (3) The 
injury must be referable to some par- 
ticular event capable of being fixed 
in point of time.. In re Clark, supra. 
(4) But it may be caused by continu- 
ous Strain due to the nature of the 
work, which develops gradually. In 
re Sargent, Op. Sol. Dept. Labor 275 
Coverr In re Crellin, Op. Sol. Dept. La- 
bor 233]. (5) A disability referable 
to no definite accident or occurrence, 
although arising inthe course of em- 
ployment, involving chiefly a gradual 
weakening, wearing out, or breaking 
down of the employee is not within 
the act. In re Hewitt, Op. Sol. Dept. 
Labor 248. (6) An employee over- 
taken while at work by a disability 
due to some unascertained internal 
disorder, not shown to have been 
caused by any accident or occurrence 
in the course of employment, is not 
injured within the act. In re Tram- 
mell, Op. Sol. Dept. Labor 244. (7) 
The act includes injuries only to the 
person, or bodily injuries, and does 
not cover the breaking of an artificial 
leg. In re Rodriguez, Op. Sol. Dept. 
Labor 227. (8) An employee obeying 
orders of his superior and submit- 
ting to an operation, vaccination, or- 
dinarily harmless, who is_ disabled 
thereby, is injured. In re Haley, Op. 
Sol. Dept. Labor 255; In re Flora, 
Op. Sol. Dept. Labor 226. (9) An in- 
jury caused by strain from rushing 
work under a time record efficiency 
system, whereby a strong, healthy 
man was kept under a high nerve 
racking tension during every minute 
of an eight-hour workday, is within 
the act. In re Manning, Op. Sol. 
Dept. Labor 279. (10) Frozen feet 
constitute an injury. In re Luttrell 
Op. Sol. Dept. Labor 219, : 


Cross references: 


Disease from accident see infr § 
339-347. echt ges 


Occupational diseases see infra § 357. 


Previously weakened or diseased con- 
eyeae accentuated see infra §$§ 358— 
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sable, require, that: for an injury to be compensable 
under the statute, the injury be one of an accidental 
nature* and the term “personal injury” as used in 
other compensation acts has been held to be prac- 
tically synonymous with “accidental bodily injury” 
in the sense of a localized abnormal condition of the 
living body directly and contemporaneously caused 
Under still other acts it has been 
held that notwithstanding the omission from the 
compensation act of the words “by accident” as a 
qualification of the words “personal injury’ or the 
like but where there are other provisions in the 
\ 


by accident.® 


4 Industrial Commission of Ohio 
v. Betleyoun, 166 N.E. 380, 31 Ohio 
App. 430. 


[a] Different construction of Mas- 
sachusetts statute  observed.—‘In 
- Massachusetts the 
workmen's compensation acts are 
similar to ours, but . the 
construction placed upon them is 
fundamentally different than the Ohio 
courts give to the Ohio workmen’s 
compensation acts. In Ohio it is set- 
tled that, except for occupational dis- 
eases, compensation is awarded only 
where there is a personal injury ‘by 
accident,’ . - ,_ while in Massa- 
chusetts a personal injury arising 
from disease without physical impact 
is compensable under some circum- 
stances.” Industrial Commission of 
Ohio v. Betleyoun, 166 N.E. 380, 382, 
31 Ohio App. 430. 


5. See cases infra this note. 


[a] In Connecticut (1) under the 
workmen’s compensation acts as they 
existed in 1916, it was held that the 
term “personal injury’”’ as employed in 
those acts was practically synony- 
mous with “accidental bodily injury” 
in the sense of a localized abnormal 
eondition directly and contemperane- 
ously caused by accident. Linnane v. 
Avtna Brewing Co., 99 A, 507, 91 Conn. 
158, L.R.A.1917D 77: (2) Under the 
amendment of 1919 (Pub. Acts [1919] 
ec 142 § 1) to the effect that it should 
be no bar to compensation that the 
injury could not be traced to a definite 
occurrence Which could be located in 
point of time and place, it was held 
that the effect of that amendment was 
to eliminate the words ‘‘localized”’ 
and ‘‘contemporaneously,” from the 
definition of ‘injury’? which appeared 
in the Linnane decision and so to en- 
large that definition that it was no 
longer necessary to trace the. injury 
to a definite occurrence which could 


be located in time and place (Bieder-: 


zycki v. Farrel Foundry & Machine 
Co., 131 -A. 739, 103 Conn.;701L; Hines 
v. Norwalk Lock Co., 124 A. 17,.100 
Conn. 533; Dupre v. Atlantic Refining 
Co., 120 A. 288, 98 Conn. 646), (3) and 
it was accordingly held that the 
amendment of 1919 required the term 
“personal injury” as used in the act 
be defined simply as “an abnormal 
condition of the body” (Biederzycki 
v. Farrel Foundry & Machine Co., 
supra; De la Pena vy. Jackson Stone 
Co., 130 A. 89, 103 Conn. 93; Kovaliski 
v. Collins Co., 128 A. 288, 102 Conn. 
6). (4) However, the effect of the 
amendment of 1927 was held to re- 
quire that the term. “personal injury” 
“be defined as in the Linnane case, 
that is, as practically synonymous 
with “accidental bodily injury,” or a 
localized abnormal condition directly 
and contemporaneously caused by ac- 
cident. Galuzzo vy. State, 149 A. 778, 
111 Conn. 188. 


6 Guay v. Brown Co., 
83 N.H. 392, 60 A.L.R. 1284 
7. Cal.—Western inden: Co. 
Pillsbury, 151 P. 398, 170 Cal. 686. 


142 A. 697, 
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Idaho.—MecNeil v. Panhandle Lum- 
ber Co., 203 P. 1068, 1071, 34 Idaho 
773 [quot C.J.]. 


Ill.—Arquin v. Industrial Commis- 
sion, 181 N.E. 6138, 349 Ill. 220; Jef- 
ferson Printing Co. v. Industrial Com- 
mission, 144 N.E. 356, 312 Ill. 575. 


Ind.—Stacey Bros. Gas Const. Co. 
v. Massey, 175 N.E. 368, 92 Ind.App. 
348; Indian Creek Coal & Mining Co. 
v. Calvert, 119 N.E. 519, 120 N.E. 
709, 68 Ind.App. 474; Haskell & Bark- 
er Car Co. v. Brown, 117 N.E. 555, 
67 Ind.App. 178. 


Mich.—Watsdn ‘vy. Publix Rivera 
Theatre, 237 N.W. 541, 255 Mich. 115; 
Robbins Va Original Gas Engine 
Works, 157 N.W. 437, 191 Mich. 122. 


Mo.—Rue v. Eagle Picher Lead Co., 
388 S.W.(2d) 487, 225 Mo.App. 408. 


N.H.—Guay v. Brown Co., 142 A. 
697, 83 N.H. 399, 60 A.L.R. 1284; Boo- 
dy v. K. & C. Mfg. Co., 90 A. 859, 77 
N.H. 208, L.R.A.1916A 10, Ann.Cas. 
1914D 1280, 


N.Y.—De Filippis v. Falkenberg, 
155 N.Y.S. 761, 170 App.Div. 153 [aff 
114 N.E.- 1064, 219 N.Y. 581]. 


Okl.—Winona Oil Co. vy. Smithson, 
ity P. 398, 87 Okl. 226, 228 [quot C. 


Va.—Big Jack Overall Co. v. Bray, 
171.S.E. 687; Crews v. Moseley Bros., 
138 S.E. 494, 148 Va. 125. 


Wis.—Bystrom Bros. vy. Jacobson, 
155 N.W. 919, 162 Wis. 180, L.R.A. 
1916D 966. 


Eng.—Fenton y. Thorley, [1903] A. 
C. 4438, 5 W.C.C. 1; Hensey v. White, 
[1900] 1 Q.B..481. 


B.C.—Neville v. Kelly, 18 B.C. 125. 


a] Other statements of rule.— 
(1) “The word ‘accident’ is not to be 
technically construed.” Jefferson 
Printing Co. v. Industrial Commis- 
sion, 144 N.E. 356, 358, 312 Ill. 575. 
(2) “While the courts have differed 
in their definition of the word ‘acci- 
dent,’ they have generally agreed that 
it should not be employed in too tech- 
nical a sense.’ Crews v. Moseley 
Bros., 138 S.H. 494, 496, 148 Va. 125. 


[b] Harmony with English rule.— 
“The cases in this country, under 
similar statutory provisions, are in 
the main in harmony with the Eng- 
lish rule.’”’ Guay v. Brown Co., 142 A. 
697, 699, 83 N.H. 392, 60 ARE 1284. 


8. U.S.—New Amsterdam Casual- 
ty Co. v. Humphrey, 47 F.(2d) 57; 
Sullivan Mining Co. vy. Aschenbach, 
Soe (2d) A* 


Ariz.—Pierce v. Phelps Dodge Corp., 
26 P.(2d) 1017. 


Cal.—Fidelity & Casualty Co. of 
New York vy. Industrial Accident Com- 
mission of California, 171 P. 429, 177 
Cal. 614, L.R.A.1918F 856; Southwest- 
ern Surety Ins. Co. v. Pillsbury, 158 
PeViGa lice Cale Os. 


~ 


[§ 327 


act containing frequent references to the word “ae- 
cident” the courts are not precluded from constru- 
ing the statute to be one requiring that to be com- 
pensable there must be an “accident” in the sense 
of an unlooked for and untoward event which is 
unexpected and undesigned.® 
as used in a compensation act requiring the injury 
compensated for to be by 
held to be employed in its ordinary sense’ as mean- 
ing an unlooked-for and untoward event which is 
not expected or designed.®. 
taken under statutory provisions requiring that the 


The word “accident,” 
, 


“accident,” is usually 
A similar. view has been 


Idaho.—Croy v. McFarland-Brown 
Lumber Co., 1 P.(2d) 189, 51 Idaho 
32; Aldrich y. Daleé, 249 P. 87, 43 Ida- 
ho 30; McNeil v. Banhandle Lumber 
Co., 203 P. 1068, 1071, 34 Idaho 173 
[quot C.J.]. 


Ill. Jefferson Printing Co. v. In- 
dustrial Commission, 144 N.E. 356, 312 
Ill. 575; Steel Sales Corporation Vv. 
Industrial Commission, 127 N.E. 698, 
293 Ill. 435, 14 A.L.R. 274; City of 
Joliet vy. Industrial Commission, 126 
N.E. 618, 291 Ill. 555; E. Baggot Co. Vv. 
Industrial Commission, 125 N.E. 254, 
290 Til. 530; Matthiessen & Hegeler 
Zine Co. v. Industrial Board, 120 N.E. 
249, 284 Ill. 378. See Liljegren Way 
Kropp Forge Co., 201 Ill.App. 565. 


Ind.—Stacey Bros... Gas Const. Co: 
v. Massey, 175 N.E. 368, 92 Ind.App. 
348; Smith v. Leslie, 151 N.E. 17, 85 
Ind.App. 186; Furst Kerber Cut Stone. 
Co. v. Mayo, 144 N.E. 857, 82 Ind.App. 
363; General American Tank Car 
Corporation v. Weirick,' 133 N.E. 391, 
77 Ind.App. 242; Standard Cabinet 
Co. v. Landgrave, 132 N.E. 661, 76 
Ind.App. 593; Indian Creek Coal & 
Mining Co. v. Calvert, 119 N.E.. 519, 
120 N.E. 709, 68 Ind. App. 474; Hask- 
ell & Barker Car Co. v. Brows, ITT ON: 
E. 555, 67 Ind.App. 178. 


Kan.—Wright v. Keith, 15 P.(2da) 
429, 136 Kan. 393; ‘Barker Vv. Shell Pe- 
troleum Corporation, 297 P. 418, 132 
Kan. 776; Echord vy. Rush, 261 gee 
820, 124 Kan. 521; Gilliland v. Edgar 
Zine Co.,..209 P. 658, 112 Kan. 39, °29 
A.L.R. 437; Gilliland v. Ash Grove 
Lime & Portland Cement Co., 180 P. 
793, 104 Kan. 771. 


Ky.—Great Atlantic & Baciia Tea 
Co. vy. Sexton, 46 S.W.(2d) 87, 242 Ky. 
266; Grannison’s Adm’r v. Bates & 
Rogers Const. Co., 219 S.W. 806, 187 
Ky. 538 [error dism 41 S.Ct. 62, 254 
U-S, 613, 65 L.Ed. 438]; Phil Hollen- 
bach Co. v. Hollenbach, 204 S.W. 152, 
181 Ky. 262, 18 A.L.R. 524. 


La.—Ferguson vy. Cady-McFarland 
Gravel Co., 101 So. 248, 156 La. 871. . 


Me. —Dillingham’s Case, 142 ‘A. 865, 
127 Me. 245 


Ma.—Gunter v. Sharp & Dohme, 
Inec., 151 A. 134, 159 Md. 438. 


Mich.—Watson v. Publix Rivera 
Theatre, 237 N.W. 541, 255 Mich. 115: 
Savage v. City of Pontiac, 183 N.W. 
798, 214 Mich. 626; La Veck v. Parke, 
Davis & Co., 157 'N.W. 72, 190 Mich. 
604; Adams v. Acme White Lead, ete., 
Works, 148 N.W. 485, 182 Mich. 157, 
L.R.A.1916A 283, Ann.Cas. 1916D 689. 


N.H.—Guay v. Brown Co., 142 A. 
697, 83 N.H. 392, 604A.L.R. 1284; Boo- 
OVE Vaieues iC: Mfg. Co;;, 9.0, A. 859, Tere 
N.H. 208, L.R.A.1916A 10, Ann.Cas. 
1914D 1280. 


N.J.—Bryant v. Fissell, 
84 N.J.Law 72. 


N.Y.—Woodruff v. Howes Constr. 
Co., 127 N.B. 270, 228 N.Y. 276; .De 


86 A. 458, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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injury to be compensable be sustained “accidental- | ly” or be an 


Filippis v. Falkenberg, 155 N.Y.S. 761, 
170 App.Div. 153 [aff 114 N.E. 1064, 
219 N.Y. 581]. 


Okl.—Winona Oil Co. v. Smithson, 
209 P. 398, 81 Okl. 226, 228 [quot C.J.]. 


Or.—Iwanicki v. State Industrial 
Accident Commission, 205 P. 990, 104 
Or. 650, 29 A.L.R. 682. 


Pa.—Lacey v. Washburn & Wil- 
liams Co., 164 A. 724, 309 Pa. 574 [rev 
160 A. 455, 105 Pa.Super. 43]; Gaus- 
man y. Pearson Co., 181 A. 247, 284 
Pa. 354; Lane v. Horn & Hardart 
Baking Co., 104 A. 615, 261 Pa. 329, 13 
A.L.R. 963; McCauley v. Imperial 
Woolen Co., 104 A. 617, 261 Pa. 312; 
Foster v. Borough of State College, 


(Super.) 168 A. 693; O’Neill v. Lehigh | 


Coal & Navigation Co., 165 A. 60, 108 
Pa.Super. 425; Mooney v. Yeagle, 164 
A. 82, 107 Pa. Super. 409; Micale v. 
Light, 161 A. 600, 105 Pa.Super. BLE 
Diriscavage v. Pennsylvania Coal Co., 
96 Pa.Super. 189. 


Uteh.—Bamberger Coal Co. v. In- 
dustrial Commission of Utah, 240 P. 
1103, 66 Utah 203. 


W.Va.—Archibald_y. Ott, 87 S.B. 
791, 77. W.Va. 448, L.R.A:1916D 1013. 


Wis.—John H. Kaiser Lumber Co. 
v. Industrial Commission, 195 N.W. 
329, 181 Wis. 513; Vennen vy. New 
Dells Lumber Co., 154 N.W. 640, 161 
Wis. 370, L.R.A.1916A 2738, Ann.Cas. 
1918B 293. 


Eng.—Trim Joint District School 
v. Kelly, [1914] A.C. 667, 7 B.W.C.C. 
274 [diSsm appeal 6 B.W.C.C. 921]; 
Fenton v. Thorley, [1903] A.C. 443; 
Hensey v. White, [1900] 1 Q.B. 481, 
2 W.C.C. 1; McFarlane v. Hutton, 96 
.J.KB, 357, [19274 -W.C.&1..270. 


B.C.—Neville v. Kelly, 13 B.C. 125, 
1 B.W.C.C. 432. 


Sask.—Hewitson v. Robin Hood 
Mills, Ltd., 18 Sask.L. 9, [1924] 1 
Dom.L.R. 206, 1 West.Wkly. 143. 

[a] Illustrations.—(1) Abrasion 
of eye by foreign matter. Adams v. 
Thompson, 5 B.W.C.C. 19. (2) Chip 


of steel flying into the eye of a work- 
man using a cold chisel. Neville v. 
Kelly,  134B.C, 0125, 116 BowW.C.C.) 482. 
(3) Collision of a motor. truck witha 
tractor which an employee was op- 
erating in drawing a truck through 
a muddy road. Smith v. Leslie, 151 
N.E. 17, 85 Ind.App. 186. (4) Drink- 
ing ice water while overheated, result- 
ing in congestion. Gilliland v. Edgar 
Zine Co., 209 P. 658, 112 Kan. 39, 29 
A.L.R. 437. (5) Drinking poisonous 
fluid in mistake for water. Archibald 
v. Ott, 87 S.E. 791, 77 W.Va. 448, LR. 
A.1916D 1013. (6) Drinking polluted 
water. Vennen v. New Dells Lum- 
ber Co., 154 N.W. 640, 161 Wis. 370, 
L.R.A.1916A 2738, Ann.Cas.1918B 293. 
(7) Fall from a roof. In re Von 
Ette, 111 N.E. 696, 223 Mass. 56, L.R. 
A.1916D 641. (8) Fall of a bar of 
metal from an upper story of a build- 
ing under construction. Bryant v. 
Fissell, 86 A. 458, 84 N.J.Law 72. (9) 
Fragment of coal working into the 
knee of a miner. Thompson y. Ash- 
ington Coal Co., 84 L.T.Rep.N.S. 412, 
3 W.C.C. 21. (10) Ignition of oil- 
soaked clothing being worn by a 
workman when matches carried in his 
pocket became ignited by his bump- 
ing into an object. Steel Sales Corpo- 
ration v. Industrial Commission, 127 
N.E., 698, 293, Tl], 435, 14\A.L.R. 274. 
(11) Person in a  ttoilet. room, 
caused by something striking her on 
the shoulder to look through an ap- 
erture into the next room, when an- 
other employee thrust a_ scissors 
through the aperture and into her 
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eye destroying the sight. De Filippis 
v. Falkenberg, 155 N.Y.S. 761, 170 
App.Div. 153 [aff 114 N.E. 1064, 219 
N.Y. 581]. (12) Scraping of a foot 
by a tight boot, however, is not an 
accident. White v. Sheepwash, 3 B. 
W.C.C. 382. (13) Nor is the gradual 
formation of an abscess by friction. 
Marshall vy. East Holywell Coal Co., 
a1 TUR 494; 7 w.C.C.192., (4) Nor 
is the vaccination of an employee in 
itself an accident, Jefferson Printing 
Co. v. Industrial Commission, 144 N. 
Ky. 356, 812, Tile 575. 


{[b] Statutory definitions.—(1) In 
Louisiana, by Act (1918) No. 38, § 1, 
amending Act (1914) No. 20 § 38, an 
accident is defined as “an unexpected 
or unforeseen event happening sud- 
denly or violently with or without 
human fault, and producing at the 
time objective symptoms of an in- 
jury.” See Ferguson v. Cady-McFar- 
land Gravel Co., 101 So. 248, 156 La. 
871 [answer to certified question con- 
formed to 1 La.App. 40]; Nowaski 
vy. Continental Flat Glass Co., 4 La. 
App. 524 (both cases quoting and ap- 
plying statutory definition). (2) In 
Missouri, notwithstanding express 
provisions in Rev. St. (1929) § 3305 
(b), defining the word “accident,” 
unless a different meaning is clearly 
indicated by the context, to mean an 
unexpected or unforeseen event hap- 
pening suddenly and violently with- 
out human fault and producing at the 
time objective symptoms of an injury, 
the courts have found it necessary to 
construe the word “accident” and 
have held the word as used in the 
statute to be used in its ordinary 
sense. Rue v. Eagle Picher Lead Co., 
38 S.W.(2d) 487, 490,--225 -Mo.App. 
408 (saying: “Our statute, as do the 
statutes of most other states, tries to 
define what is meant by the term ‘ac- 
cident,’ but still the courts find it 
necessary to construe what is meant 
by the’statute, «92 Wen...) find 
that in a general way «tute 
words [‘‘accident’’ and the like] used 
in these statutes are to be given 
their usual and ordinary meaning’’). 
(3) In Nebraska, under Rev. St. 
(1913) § 3693b, the word “accident,” 
unless a different meaning is clear- 
ly indicated by the context, is to “be 
construed aS meaning an unexpected 
or unforeseen event happening sud- 
denly and violently, with or without 
human fault, and producing at the 
time objective symptoms of an in- 
jury.” See Johansen y. Union Stock- 
yards Co., 156 N.W. 511, 512, 99 Neb. 
328 (quoting and applying statutory 
definition). 


[ec] Other definitions.—(1) ‘‘An un- 
foreseen event, occurring without the 
will or design of the person whose 
mere act causes it; an unexpected, 
unusual, or undesigned occurrence; 

a .aicasualty.? (Black LA D: [quot 
Adams v. Acme White Lead, etce., 
Works, 148 N.W. 485, 182 Mich. 157, 
160, L.R.A.1916A 283, Ann.Cas.1916D 
689]. (2) “A casualty—something 
out of the usual course of events, 
and which happens suddenly and un- 
expectedly, and without any design 
on the part of the person injured.” 
Western Indemn. Co. v. Pillsbury, 
151, Ps. 398, 0100, Cal., 686). 706;,4 quot 
Richards v. Traveler’s Ins. Cos; 
P7762, 806 Cal. «110, Wao sAImsS.R. 455; 
Price v. Occidental L. Ins. Co.,, 147 
PB. 175) £69) Cals © 80015--¢3) . - The 
word ‘accident,’ as it occurs in com- 
pensation acts, is used in its popular 
sense, and means ‘any unlooked for 
mishap or untoward event not expect- 
ed or designed.’” Indian Creek Coal 
& Mining Co. v. Calvert, 119 N.E. 519, 
522, 120 N.E. 709, 68 Ind.App. 474. (4) 
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“injury proximately caused by acci- 


“I think it [accident] denotes or in- 
cludes any unexpected personal - in- 
jury resulting to the workman in the 
course of his employment from any 
unlooked-for mishap or occurrence.” 
Per Lord Shand in Fenton v. Thorley 
& Co., 19 T.L.R. 684, 685 [quot In- 
dian Creek Coal & Mining Co. v. Cal- 
vert, supra]. (5) “In _ short, if the 
incident which gives rise to the in- 
jurious results complained of can 
be classed properly as a ‘mishap,’ or 

. . an ‘untoward event, which is 
not expected or designed’—it is an 
accident within the meaning of the 
workmen’s compensation law.” Mc- 
Cauley v. Imperial Woolen Co., 104 A, 
617, 261 Pa. 312, 327 [quot Lacey v. 
Washburn & Williams Co., 164 A. 
724, 725, 309 Pa,.574 (rev 160 A. 455, 
105 Pa. Super. 43)]. (6) “Where the 
term ‘accident,’ especially when it is 
to be brought about by violent or 
external means, is employed, it de- 
notes some . . ., unexpected hap- 
pening which produces the hurtful 
result.” Iwanicki v. State Industrial 
Accident Commission, 205 P. 990, 995, 
104 Or. 650, 29 A.L.R. 682 Laue Gun- 
ter v. Sharp & Dohme, Inc.; 151 A. 
134, 137, 159° 'Md: 438]. (7) “Our 
courts have adopted ‘a “mishap,” or 
“fortuitous” happening—an “unto- 
ward event, which is not expected or 
designed’”’’ ‘unforeseen vio- 
lence to the physical structure of the 
body’ . or an occurrence ‘unex- 
pected and unforeseen’ as an accident 
within the meaning of the Compensa- 
tion Law.” Foster v. Borough of 
State College, (Pa.Super.) 168 A. 693, 
694. (8) “To constitute an accident, 
there must be some untoward occur- 
rence aside from the usual course of 
events.’’ Gausman vy. Pearson Co., 
131 A, 247, 249, 284 Pa. 354 [quot 


‘Mooney v. Yeagle, 164 A. 82, 84, 107 


Pa.Super. 409]. To same effect Diris- 
cavage v. Pennsylvania Coal Co., 96 
Pa.Super. 189. (9) ‘As these acts 
are construed, any untoward and un- 
expected event is an accident. . . 

That is, ‘accident’ as used in its pop- 
ular sense.’”’ Boody vy. K. & C. Man- 
ufacturing Co., 90 A. 859, 77 N.H. 208, 
212, L.R.A.1916A 10, Ann.Cas.1914D 
1280 [quot Guay v. Brown Co., 142 A. 
697, 699, 83 N.H. 392, 60 A.L.R. 1284]. 


[d] “An ‘accident’ has been defined 
by the English courts in compensa- 
tion cases aS ‘any unexpected person- 
al injury resulting to the workman 
in the course of his employment from 
any unlooked-for mishap or occur- 
rence arising out of the employ- 
ment.’’”’ Arquin vy. Industrial Com- 
mission, 181 N.E. 618, 614, 349 Il]. 220. 


[e] “Webster has defined it as ‘an 
event that takes place without one’s 
foresight or expectation; an unde- 
signed, sudden, and unexpected event; 
chance; contingency.’ Many courts 
have quoted this definition, and some 
have added to or embellished it, but 
in reality few have improved upon it.” 
Lacey v. Washburn & Williams Co., 
164 A. 724, 725, 309 Pa. 574. 


{f] “That which distinguishes an 
accident from other events is the ele- 
ment of being unforeseen; an acci- 
dent is an occurrence which proceeds 
from an unknown cause, or which is 
an unusual effect of a known cause, 
and hence unexpected and unfore- 
seen.” Lacey v. Washburn & Wil- 
liams Co., 164 A. 724, 725, 309 Pa. 574. 


{g] Difficulty of formulating and 
of applying definition.—(1) “Tt=41s 
difficult to formulate a definition of 
the word ‘accident,’ as used in these 
statutes, that will fit every case, but 
each case must stand upon its own 
facts.” Rue vy. Eagle Picher Lead 
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dent.” ® 


The term “accidental” when used in com- 
pensation acts to indicate the type of injury for 
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which compensation may be had has likewise been 


Co., 38 S.W.(2d) 487, 490, 225 Mo. 
App. 408. (2) ‘More difficulty aris- 
es in seeking to apply the definition to 
specific facts.” Indian Creek Coal & 
Mining Co. v. Calvert, 120 N.E. 709, 
119 N.E. 519, 522, 68 Ind.App. 474. 


{h] “ord MacNaughton, in .. . 
Fenton v. Thorley, Ltd., [1903] A.C. 
443, said: ‘The expression ‘“acci- 
dent” is used in the public and ordi- 
nary sense of the word as denoting 
an unlooked for event which is not 
expected or designed.’” Fidelity & 
Casualty Co. of New York v. Indus- 
trial Accident Commission of Cali- 
fornia, 171 P. 429, 430, 177 Cal. 614, 
L.R.A.1918F 856. 


[i] Because of the difficulty in de- 
termining whether the harm is due to 
accident or to natural causes, “The 
courts in England and this country, 
. . . have endeavored to give a 
comprehensive definition of ‘accident,’ 
as used in compensation laws.” Fos- 
ter v. Borough of State College, (Pa. 
Super.) 168 A. 693, 694. 


{j] Harm to be considered first; 
thea whether it was unexpected or 
unudesigned.—‘“‘The courts have .. . 
held that where the statute says ‘per- 
sonal injury by accident,’ the harm 
suffered is first to be considered and, 
next, whether it was unexpected or 
undesigned.”’ Aldrich v. Dole, 249 P. 
87, 43 Idaho 30, 36. 


[k] Rule obtaining as to accident 
insurance distinguished.—(1) The 
doctrine of some cases involving ac- 
cident insurance policies is as fol- 
lows: “It is not sufficient that there 
be an unusual and unanticipated re- 
sult; the means must be accidental— 
involuntary and unintended. There 
must, too, be some proximate con- 
nection between accidental means and 
the injurious result. It is doubtful, 
however, if in applying our statute, 
its general purpose being considered, 
the court should exactly. follow..the 
rules suggested and applied in the 
cases referred to. The statute seems 
to contemplate that an accidental in- 
jury may result by mere mischance; 
that accidental injuries may be due 
to carelessness, not willful, to fatigue, 
and to miscalculation of the effects 


of voluntary action.’’” Robbins v. 
Original Gas Engine Co., 157 N.W. 
437, 439, 191 Mich. 122. (2) °“The 


meaning assigned to the word ‘acci- 
dent,’ as used in compensation’ acts, 
must be distinguished from its mean- 
ing as used in accident insurance pol- 
icies.” Indian Creek Coal & Mining 
Co. vy. Calvert, 120 N.E. 709, 119 N.E. 
519, 522, 68 Ind.App. 474. 


[1] Necessity for fortuitous ele- 
ment.—(1) Although there is author- 
ity to the effect that a fortuitous ele- 
ment is involved in the idea of a com- 
pensable “accident’’ within the mean- 
ing of that term as used in compen- 
sation statutes (Adams v. Acme 
White Lead, ete. Works, 148 N.W. 
485, 182 Mich. 157, L.R.A.1916A 283, 
Ann.Cas.1916D 689; Lacey v. Wash- 
burn & Williams Co., 164 A. 724, 309 
Pa. 574; McCauley v. Imperial Wool- 
en, Co:, 104 Ay 617, 261 Pa, 3125327 
{saying that an “‘accident’’ within the 
meaning of the act is a “fortuitous 
happening’”’]; O’Neill v. Lehigh Coal 
& Navigation Co., (Pa.Super.) 165 A. 
60; Hensey v. White, [1900] 1 Q.B. 
481. See John H. Kaiser Lumber Co. 
v. Industrial Commission, 195 N.W. 
329, 330, 181 Wis. 5138 [saying that ‘‘an 
accident is a fortuitous event’’]), (2) 
it has been held that within the defi- 


nition of an “accident” as employed 
in the act, in the ordinary and pop- 
ular meaning of the word as de- 
noting an unlooked for mishap or 
untoward event which is not expect- 
ed or designed, compensation for an 
injury will not be denied because of 
“an entire lack of the fortuitous ele- 
ment” (Indian Creek Coal & Mining 
Co. v. Calvert, 120 N.E. 709, 119 N.E. 
519, 68 Ind.App. 474; Fenton v. Thor- 
ley & Co., 5 W.C.C. 1). (3) ‘“Fortui- 
tous event” within meaning of stat- 
ute expressly providing for injuries 
arising therefrom see infra text and 
notes 14-16. 


{m] Leading case—Fenton  v. 
Thorley, [1903] A.C. 443. See Fideli- 
ty & Casualty Co. of New York v. 
Industrial Accident Commission of 
California, 171 P. 429, 430, 177 Cal. 
614, L.R.A.1918F 856; McFarlane v. 
Hutton, 96 L.J.K.B. 357, 359 [1927] 
W.C.&I. 270 (both cases so saying). 


9. Prouse v. Industrial Commis- 
sion of Colorado, 194 P. 625, 69 Colo. 
382, 385. 


“The occurrence constituting an ac- 
cident must be unexpected.’ Prouse 
v. Industrial Commission of Colorado, 
supra. 


[a] “Every definition or attempted 
definition of accident includes the el- 
ement of unexpectedness.” Prouse v. 
Industrial Commission of Colorado, 
194 P. 625, 69 Colo. 382, 386. 


{b] Massachusetts cases not perti- 
nent.—(1) “The Massachusetts cases 
have no bearing here because the 
Massachusetts Act does not use the 
word ‘accident’ nor any derivative or 
equivalent. The word ‘accidentally’ 
and the words ‘proximately caused by 
accident’ in our Act, Session Laws, 
page 522, § 8, must be given more 
force.” Prouse v. Industrial Commis- 
sion of Colorado, 194 P. 625, 69 Colo. 
382, 387. (2) ‘Personal injury” with- 
in Massachusetts statutes defined see 
Supra text and notes 2, 3. 


10. Ill.—City of Joliet v. Industri- 
al Commission, 126 N.E. 618, 291 Ill. 
555; Matthiessen & Hegeler Zine Co. 
Passes Board, 120 N.E. 249, 284 
T11.5378; 


Me.—tTaylor’s Case, 142 A. 730, 127 
Me. 207; Brodin’s Case, 126 A. 829, 
124 Me. 162; Brown’s Case, 123 A. 421, 
123 Me, 424. 


Md.—State Roads Commission of 
Mosviee v. Reynolds, 165 A. 475, 164 


N.Y.—Woodruff v. R. H. Howes 
eae ure oe Co., 127 N.E. 270, 228 N. 


Wis.—Vennen v. New Dells Lumber 
Co., 154 N.W. 640, 161 Wis. 370, 374, 
L.R.A.1916A 278, Ann.Cas.1918B 293. 


“The nature of it implies that 
there was an external act or occur- 
rence which caused the personal in- 
jury or death of the employee. It 
contemplates an event not within 
one’s foresight and expectation, re- 
sulting in a mishap causing injury 
to the employee. Such an occurrence 
may be due to purely accidental 
causes or it may be due to oversight 
and negligence.”’ Vennen y. New 
Dells Lumber Co., supra. 


“While it is not intended, and per- 
haps not possible, to give a definition 
of the words used in the act as ap- 
plied to all possible circumstances, it 
may safely be said that an injury is 
accidental, within the meaning of the 
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held to mean something unusual, unexpected, and 
undesigned;1° so, in the same way, the words “ac- 


act, which occurs in the course of the 
employment unexpectedly and with- 
out the affirmative act or design of 
the employee.” Matthiessen & Hege- 
ler Zinc Co. v. Industrial Board, 120 
N.E. 249, 251, 284 Ill. 378 [quot City 
of Joliet v. Industrial Commission, 
126 N.E. 618, 620, 291 Ill. 555]. . To 
same effect Steel Sales Corporation v. 
Industrial Commission, 127 .N.E. 698, 
700, 293 Ill. 435. 


[a] “Accidental” as used in par- 
ticular statute construed as “unex- 
pected.”—(1) Under a compensation 


| act providing that “‘injury or personal 


injury” means o accidental inju- 
ries arising out of and in the course 
of employment, and providing further 
for disability resulting from an acci- 
dental personal injury, the term “ac- 
cidental’’ means ‘“unexpected.’’ Ford 
Motor Co. v. Scruggs, 7 P.(2d) 479, 
482, 154 Okl. 219. (2) In discussing 
the meaning of the term ‘accidental 
personal injury” and the like under 
the statute it was said: ‘The The- 
saurus Dictionary, compfled by Fran- 
cis A. March, in giving synonymous 
terms to the word ‘accident,’ defines: 
it as being an ‘event,’ ‘change,’ ‘dis- 
aster.’ ‘Accidental’ is described as 
‘unexpected.’” Ford Motor Co. 
Scruggs, supra. 


[b] What constitutes injury ef- 
fected by accidental means.—‘If an 
injury is a result such as follows 
from ordinary means voluntarily em- 
ployed and in a not unusual or un- 
expected way, it cannot be called an 
injury effected by accidental means, 
but, if in the act which precedes the 
injury, though such act be voluntarily 
employed, something unforeseen or 
unexpected or unusual occurs which 
produces the injury, then such injury 
has resulted through accidental 
means.” Arquin v. Industrial Com- 
mission, 181 N.E. 613, 615, 349 Ill. 


[c] Known or unknown cause.— 
(1) “ ‘Accidental,’ so used, may mean 
any fortuitous, casual, and unexpect- 
ed happening which causes personal 
disability or death which results from 
some unknown cause, or from the un- 
expected and unusual operation of a 
known cause.” State Roads Commis- 
sion of Maryland v. Reynolds, 165 A. 
475, 478, 164 Md. 539. (2) “An acci- 
dental event takes place without one’s. 
foresight or expectation; an event 
that proceeds from an unknown cause, 
or isan unusual effect of the known 
eause, and therefore not expected.’ 
Woodruff v. R. H. Howes Construction. 
Co., 127 N.E. 270, 228 N.Y. 276, 278. 


[ad] When term liberally con-. 
strued.—(1) “The word .. . ‘ac- 
cidental’ is usually considered in con- 
nection with the phrase ‘arising out 
of,’ and, where it seems clear that 
the injury arose ‘out of the employ- 
ment,’ the tendency of the courts has 
been to give to the word ‘accidental” 
a liberal construction in harmony 
with the general intent of the act so 
as to find the injury compensable.’” 
Schemmel vy. T. B. Gatch & Sons Con- 
tracting & Building Co., 166 A. 39, 43, 
164 Md. 671. (2).;What constitutes 
compensable injurtes arising out of 
and in course of employment see in- 
fra §§ 396-477. (3) Liberal construc- 
tion of statutory provisions governing 
question of what injuries are com- 
pensable see supra § 325. 


[e] Other definitions.—(1) 
pening by chance; 
ing place; 


Vv. 


“Hap- 
unexpectedly tak- 
not according to the usual 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 327] 


cidental injury,’?! “personal injury by accident,’!? 
and the words “accidental injuries”!*? refer to an 
unlooked-for mishap or untoward even which was 


not expected or designed. 


“Fortuitous event.” Where the word “injury,” as 
employed in a statute, is limited to the meaning of 
an injury resulting from some fortuitous event, it 


course of things; or not as expect- 
ed.”” Robbins v. Original Gas Hngine 
Co., 157 N.W. 437, 438, 191 Mich. 122. 
(2) “Happening by chance, or unex- 
pectedly taking place, not according 
to the usual course of events; casual; 
fortuitous.” Naud v. King Sewing 
Mach. Co., 159 N,Y.S. 910, 912, 95 Misc. 
676 [rev 164 N.Y.S. 200, 178 App.Div. 
Sie ate to Nee 1061. 225 IN. YAO) 
[quot North American L., etc., Ins. 
Co. vy. Burroughs, 69 Pa. 43, 8 Am.R. 
212]. (3) “An event happening with- 
out human agency, or, if happening 
through human agency, an event 
which under the circumstances is un- 
usual, and not expected to the person 
to whom it happens.’’ Naud v. King 
Sewing Mach. Co., supra. 


ll. U.S.—Pacific Employers’ 
Co. v. Pillsbury, 61 F.(2d) 101. 


Tll.—Arquin vy. Industrial Commis- 
sion, 181 N.E. 613, 849 Ill. 220; Jef- 
ferson Printing Co. v. Industrial Com- 
mission, 144 N.B. 356, 312 Ill. 575; E. 
Baggot Co. v. Industrial Commission, 
125 N.E. 254, 290 Ill. 530; Jakub v. 
Industrial Commission, 123 N.E. 263, 
288 Ill. 87; Matthiessen & Hegeler 
Zine Co. v. Industrial Board, 120 N.E. 
249, 284 Ill. 378. 


Mich.—Sinkiewicz v. Lee & Cady, 
236 N.W. 784, 254 Mich. 218; Stam- 
baugh v. Peerless Wire Fence Co., 164 
N.W. 537, 198 Mich. 445; Kutschmar 
v. Briggs Manufacturing Co., 163 N. 
933, 197 Mich. 146, L.R.A.1918B 
; Robbins v. Original Gas Engine 
COne tO NDWee ASiatabod Mich. 2122); 
Adams v. Acme White Lead & Color 
Works, 148 N.W. 485, 182 Mich. 157, 
L.R.A.1916A 283. 


N.Y.—Lerner v. Rump Bros., 209 N. 
Y.S. 698, 212 App.Div. 747. 


Okl.—Oklahoma Leader Co. v. 
Wells, 256 P. 751, 147 Okl. 294; Hid- 
den Treasure Coal Co. v. Urist, 240 P. 
640, 112 Okl. 245; Ward v. Beatrice 
Creamery Co., 230 P. 872, 104 Okl. 91; 
Winona Oil Co. y. Smithson, 209 P. 
398, 87 Okl. 226. 


Tenn.—Morrison v. Tennessee Con- 
sol. Coal Co., 39 S.W.(2d) 272, 162 
Tenn. 523. 


“While it is not intended, and per- 
haps not possible, to give a definition 
of the words used in the act as ap- 
plied to all possible circumstances, 
it may safely be said that an injury 
is accidental, within the meaning of 
the act, which occurs in the course of 
the employment unexpectedly and 
without the affirmative act or design 
of the employee.” Matthiessen & 
Hegeler Zinc Co. v. Industrial Board 
ou alinels, 120 N.E. 249, 284 Ill. 378, 


Ins. 


[a] Decisions under statute where- 
in “accident” not controlling word 
inapplicable.—“As ‘accident’ is the 
controlling word in our act, we do not 
think that the Massachusetts deci- 
sions should be held to apply here, 
as the construction of that act has 
little if any bearing on the Michigan 
Act.”’ Adams v. Acme White Lead & 
Color Works, 148 N.W. 485, 182 Mich. 
156, L.R.A.1916A 283, Ann.Cas.1916D 
689 [quot Cooke v. Holland Furnace 
Co., 166 N.W. 1013, 1016, 200 Mich. 
192, L.R.A.1918E 552]. 


{b}] Unusual or fortuitous element. 
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has been held that the term “fortuitous event” is not 
to be distinguished from “accident,” 1* although it 
has also been held under the same provisions that 


the term “fortuitous event” is not to be construed 
as though the statute provided compensation for an 


term “fortuitous 


—(1) To be compensable under a 
statute requiring that the injury be 
an “accidental injury” the injury 
must be “accidental” in the sense 
that the injury result from something 
unusual or fortuitous. Guthrie v. De- 
troit Shipbuilding Co., 167 N.W. 37, 
200 Mich. 355. (2) “An examination 
of the . cases will show that 
compensation was allowed because of 
some unusual, fortuitous, or unexpect- 
ed happening which caused the inju- 
ry and which was in essence acci- 
dental in character.” Kutschmar v. 
Briggs Manufacturing Co., 163 N.W. 
933, 196 Mich. 146, L.R.A.1918B 1138. 
See Bell v. Hayes-Ionia Co., 158 N.W. 
179, 192 Mich. 90; La Veck v. Parke, 
Davis & Co., 157 N.W. 72, 190 Mich. 
604, L.R.A.1916D 1277; Bayne v. Car- 
tage Co., 148 N.W. 412, 181 Mich. 378 
(in all three of which an unusual for- 
tuitous or unexpected event caused 
the harm for which compensation was 
allowed). 


{c] Other definitions.—(1) “Things 
which happen in the course of the em- 
ployment unexpectedly and without 
the affirmative act or design of the 
employee, resulting in injury to him, 
may safely be said to cause accidental 
injury.” Arquin v. Industrial Com- 
mission, 181 N.E. 618, 614, 349 Ill. 220. 
(2) “An accidental injury, within the 
meaning of the act, is one which oc- 
curs in the course of the employment 
unexpectedly and without the affirma- 
tive act or design of the employee.” 
Jefferson Printing Co. v. Industrial 
Commission, 144 N.E. 356, 358, 312 
Ill. 575. (3) ‘ ‘Accidental injury,’ as 
Used ines the. ACL ue se meee exists 
where the injury results through 
some accidental means, was unexpect- 
ed and undesigned, or may be the re- 
sult of mere mischance or of miscal- 
culation as to the effect of voluntary 
action.’’ Winona Oil Co. v. Smith- 
son, 209 P. 398, 87 Okl. 226, 228 [quot 
Hidden Treasure Coal Co. yv. Urist, 240 
P. 640, 641, 112 Okl. 245; Ward v. 
Beatrice Creamery Co., 230 P. 872, 873, 
104 Okl. 91]. To same effect Okla- 
homa Leader Co. v. Wells, 296 P. 751, 
147 Okl. 294. (4) “The statute seems 
to contemplate that an accidental in- 
jury may result by mere mischance; 
that accidental injuries may be due 
to carelessness, not willful, to fa- 
tigue, and to miscalculation of the 
effects of voluntary action.” Robbins 
v. Original Gas Engine Co., 157 N.W. 
437, 439, 191 Mich. 122. 


12. Sullivan Mining Co. v. Aschen- 
bach, 33 F.(2d) 1; Fidelity & Casual- 
ty Co. of New York v. Industrial Ac- 
cident Commission of California, 171 
P. 429, 177 Cal. 614, L.R.A.1918F 856. 


13. Jakub v. Industrial Commis- 
sion, 123) N.E., 263,,.288. Ill. 87, 90; 
Gunter v. Sharp, 151 A. 134, 159 Md. 
438; Victory Sparkler & Specialty Co. 
v. Francks, 128 A. 635, 147 Md. 368, 
44 A.L.R. 363. 


“The statute provides compensation 
for accidental injuries or death suf- 
fered in the course of the employ- 
ment, and an injury to be accidental 
is one which occurs in the course of 
the employment unexpectedly and 
without the affirmative act or design 
of the employee.” Jakub v. Indus- 
trial Commission, supra. 


[a] Effect of adjective “acciden- 


“accident” or used other similar language,’> and 
in accordance with this view it was said that the 


event” is the strongest term which 


tal.,—(1) “The adjective ‘accidental’ 
is not a technical term but a common 
one whose popular usage would not 
necessarily mean that the words ‘ac- 
cidental injuries’ indicated the exist- 
ence of an accident, but rather the 
idea that the injury was either un- 
intended or unexpected.” Victory 
Sparkler & Specialty Co. v. Francks, 
128 A. 635, 147 Md. 368, 381, 44 A.L.R. 
363. (2) Use of word ‘‘accidental” in 
statute as indicating unexpected ele- 
ment generally see supra text and 
note 10 


14. Zappala v. Industrial Insur- 
ance Commission, 144 P. 54, 82 Wash. 
314, L.R.A.1916A 295. 


[a] Otherwise stated.—(1) “So far 
as concerns the class of injuries for 
which acts of this character provide 
compensation, no sound distinction 
can be made between those resulting 
from accident, and those resulting 
from some fortuitous event.” Zap- 
pala v. Industrial Insurance Commis- 
Sion, 144 P. 54, 55, 82 Wash. 314, 
L.R.A.1916A 295. (2) “There is no dis- 
tinction between the accident and a 
fortuitous event.” Zappala v. Indus- 
trial Insurance Commission, supra. 


[b] “Fortuitous is defined as: ‘Oc- 
curring by chance as opposed to de- 
sign; coming or taking place with- 
out any cause; accidental; casual;’ 
and a fortuitous cause is said to be, 
‘A contingent or accidental cause.’ ” 
Zappala v. Industrial Insurance Com- 
mission, 144 P. 54, 82 Wash. 314, 316, 
L.R.A.1916A 295 [quot Standard D.]. 


[c] Word “accident” as employed 
in the administrative portions of the 
Washington act is used for brevity 
as a convenient substitute for fortui- 
tous event. Stertz v. Industrial In- 
surance Commission of Washington, 
158 P. 256, 91 Wash. 588, Ann.Cas. 
1918B 354. 


15. Stertz v. Industrial Insurance 
Commission of Washington, supra. 


[a] Definitious of, and distinctions 
between, “fortuitous event,” “inevita- 
ble accident,” and “irresistible force.” 
—‘‘Black thus defines it: ‘There is a 
difference between a fortuitous event, 
or inevitable accident, and irresisti- 
ble force. By the former, commonly 
called the “act of God,” is meant any 
accident produced by physical causes 
which are irresistible; such as a loss 
by lightning or storms, by the perils 
of the seas, by inundations and earth- 
quakes, or by sudden death or illness. 
By the latter is meant such an in- 
terposition of human agency as is, 
from its nature and power, absolutely 
uncontrollable.’’’ Stertz v. Industrial 
Insurance Commission of Washing- 
ton, 158 P. 256, 259, 91 Wash. 588, Ann. 
Cas.1918B 354. 


[b] Refusing to read into act 
words “accident” ‘injury by accident” 
and the like.—‘‘We decline to read in- 
to our act either the narrow word 
‘accident’ or the phraseology found 
in the English and other statutes 
[injury by accident” and the like]. 
We prefer to leave it the force of 
clear and positive language designed 
to cure the past mischiefs of endless 
contention.” Stertz v. Industrial In- 
surance Commission of Washington, 
158 P. 256, 263, 91 Wash. 588, Ann.Cas. 
1918B 354. 


‘ 
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may be employed.1* 


. As including previously actionable and nonaction- 
While it has been held 
that the words “accident” and “accidental injury,” 
when used in a workmen’s compensation statute 
_ to indicate the injuries for which compensation may 
be had, include all injuries for which there was an 
existing right of action at the time the act was 
passed as well as injuries for which there was no 
then existing right of action,!7 the term “accident” 
as used in a particular act has been held to include 
not only all accidents formerly actionable at law but 
also all former. nonactionable accidents except in 
ease of intentional and willful misconduct on the 
The word does not, how- 
ever, contemplate injuries resulting from natural 


able injuries or accidents. 


part of the workman.?§ 


16. Stertz v. Industrial Insurance 
Commission of Washington, supra. 


[a] Stronger term than “accident.” 
—‘‘‘Fortuitous event’ [is] the strong- 
est term that could be used, no popu- 
lar expression but one used by law- 
yers for positive strength, a term in 
truth that is selected when one wish- 
es all of ‘accident’ and more.” Stertz 
v. Industrial Insurance Commission, 
158 P. 256, 91 Wash. 588, 598, Ann.Cas, 
1918B 354. 


17. Arquin v. Industrial Commis- 
sion, 181 N.E. 613, 349 Ill. 220; Steel 
Sales Corporation v. Industrial Com- 
mission, 127 N.H. 698, 293 Ill. 435; 
Baggot Co. v. Industrial Commission, 
125 N.E. 254,290 Ill. 580; Matthies- 
sen & Hegeler Zine Co. v. Industrial 
Board, 120 N.E. 249, 284 Ill. 378. 


[a] Other statements.—(1) “As 
used in our Compensation Act, the 
words ‘accident’ and ‘accidental inju- 
ry’ are meant to include every injury 
suffered in the course of the employ- 
ment for which there was an existing 
right of action at the time the act 
was passed.’ Arquin 'v. Industrial 
Commission, 181 N.E. 613, 614, 349 Ill. 
220. (2) “Every injury suffered in 
the course of employment for which 
there was an existing right of action 
at the time the act was passed; al- 
so to extend the liability of the em- 
ployer to make compensation for in- 
juries for which he was not previous- 
ly liable and to limit such compensa- 
tion.” Baggot Co. v. Industrial Com- 
mission, 125 N.E. 254, 290 Ill. 530, 533 
{quot Steel Sales Corporation vy. In- 
dustrial Commission, 127 N.E. 698, 
700, 293 Ill. 435]. (8) “It is therefore 
clear that the words ‘accident’ and 
‘accidental injury,’ used in the act, 
were meant to include every injury 
suffered in the course of employment 
for which there was an existing right 
of action at the time the act was 
passed.’”’ Matthiessen & Hegeler Zinc 
Co. v. Industrial. Board of Illinois, 120 
N.E. 249, 284 Ill. 378, 383.° 


18. Klein v...Len H. Darling Co., 
187 N.W. 400, 403, 217 Mich. 485. 


“*A ccidents,’ within the comprehen- 
sion of the Workmen’s Compensation 
Law, include all accidents actionable 
at law and all former nonactionable 
accidents except in case of intentional 
and willful misconduct on the part of 
the employee.” Klein v. Len GH. Dar- 
ling Co., supra.’ 


Intoxication and serious and willful 
misconduct of employee as affecting 
compousalulty, of injury see infra §§ 
478-485. 


19. Savage v. City of Pontiac, 183 
N.W. 798, 214 Wash. 626. 
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causes.!® 


equivalent. 


[a] Where employee no more sub- 
ject to the injuries than others simi- 
larly employed.—(1) Where the in- 
juries sustained by a paid municipal 
fireman while fighting a fire were the 
result of the weather conditions en- 
countered at the particular season of 
the year by all persons similarly em- 
ployed, it wag heldysuch injuries were 
not compensable as an accident. Sa- 
vage v. City of Pontiac, 183 N.W. 798, 
214 Mich. 626; Landers v. City of 
Muskegon, 163 N.W. 43, 196 Mich. 750, 
L.R.A.1918A 218. (2) Risks common 
to public at large as arising out of 
employment see infra § 400. 


20. Pacific Employers’ Ins. Co. v. 
Pillsbury, 61 F.(2d) 101. 


[a] Rule stated.—‘‘ ‘Injury by ac- 
cident’ and ‘accidental injury’ mean 
the same thing.” Pacific Employers’ 
anee Co. v. Pillsbury, 61 F.(2d) 101, 


[b] “Approved definition of ‘acci- 
dental injury’ or ‘injury by accident’ 
is ‘An unlooked for mishap or unto- 
ward event which was not expected 
or designed;’ and as ‘something out of 
the usual course of events, and which 
happens suddenly and unexpectedly, 
and without any design on the part of 
the person injured.’’’ Pacific Employ- 
oe ee Co. v. Pillsbury, 61 F.(2d) 

, 103. 


21. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 171 P. 429, 177 Cal. 
614, L.R.A.1918F 856; Aldrich v. Dole, 
249 P. 87, 48 Idaho 30; Glasgow Coal 
Co., Ltd. v. Welsh, 9 B.W.C.C, 371. 


[a] Discussion.—(1) “It is the con- 
tention of the petitioners herein that 
the injury suffered by the applicant 
under, the state of facts as found by 
the commission was not an ‘injury 
sustained by accident’ within the 
meaning of that phrase as used in the 
foregoing excerpt from the Work- 
men’s Compensation Act. In support 
of this contention the petitioners urge 
that the words ‘injury sustained by 
accident’ are to be given a meaning 


which would confine their application 


to cases where the means or cause of 
the injury was accidental; as where 
it was the result of a casualty or of 
the happening of some precedent cir- 
cumstance or event which, being it- 
self unexpected or out of the ordina- 
ry, was thus to be deemed accidental; 
and that the word ‘accident’ as em- 
ployed in the act cannot be given ap- 
plication to the instant case where 
the result in the way of injury to the 
applicant, however unexpected and 
unintended, was due to the doing by 
him of acts which he intended to do 
and to the use of means which he in- 
tended to use in the course of his or- 


[§ 327 


“Injury by accident” and “accidental injury” as 
In accordance with the view that “in- 
jury by accident” and “accidental injury” mean the 


same thing,?° it has been held that the words “in- 
jury by accident,” when used in a workmen’s com- 
pensation act to indicate what injuries shall be com- 
pensable, are to be construed as making compensable 
“accidental injuries” rather than injuries which have 
been caused by accident, the words “by accident” 
as used in the statute being regarded as a qualifica- 
tion of the word “injury” therein.** 
hand, where a compensation act provides that “ac- 
cidental injuries” are compensable these words are 
to be regarded as equivalent in. meaning to the 
words “injury by accident.” ?? For similar reasons, 


On the other 


dinary employment.” Fidelity & Cas- 
ualty Co. of New York v. Industrial 
Accident Commission of California, 
171 P. 429, 430, 177 Cal. 614, L.R.A. 
1918F 856. (2) “This court has .. . 
held that the phrase ‘injuries sustain- 
ed by accident’ as used in the Work- 
men’s Compensation Act is to be giv- 
en the broader interpretation in har- 
mony with the spirit of liberality in 
which it was conceived and in which 
by the terms of the act we are requir- 
ed to construe it, so as to make it ap- 
plicable to injuries to workmen which 
are unexpected and unintentional and 
which thus come within the meahing 
of the term ‘accidents’ as it is popu- 
larly understood. In adopting this in- 


j terpretation of the terms of the act 


above referred to we have been mind- 
ful of the source from which our stat- 
ute was evidently derived, viz. the 
Workmen’s Compensation Act of Eng- 
land, enacted by Parliament in the 
year 1897, under section 1 of which 
employers are declared to be liable to 
their employees for ‘personal injuries 
by accident arising out of and in the 
course of the employment.’” Fidelity 
& Casualty Co. of New York v. In- 
dustrial Accident Commission of Cal- 
ifornia, supra. 


[b] Significance of words “by ac- 
cident.”—-(1) ‘‘The statute does not 
speak of an accident as a separate and 
distinct thing to be considered apart 
from its consequences, but the words 
‘by accident’ are introduced, as Lord 
Macnaghten says, [in Fenton v. Thor- 
ley, Ltd., [1903] A.C. 443] parentheti- 
cally to qualify the word ‘injury.’” 
Glasgow Coal Co., Ltd. v. Welsh, 9 B. 
W.C.C. 371, 377 [quot Aldrich v. Dole, 
249 P. 87, 43 Idaho 30, 33]. (2) Ma- 
teriality of words “by accident’ as 
indicated by their omission from a 
compensation statute see supra text 
and note 3. 


[ec] Known cause.—‘‘Although the 
cases may be said to be not in entire 
accord, a reading of the American and 
English decisions, construing statutes 
identical and similar to ours, indicates 
that the weight of authority is that 
a workman may be said to receive a 
personal injury by accident arising 
out of and in the course of his em- 
ployment when, from the operation of 
known and usual causes, he receives 
an injury, neither expected nor de- 
signed.’’ Aldrich vy. Dole, 249 P. 87, 43 
Idaho 30, 34. ry 


22. Pacific Employers’ Ins. Co. v. 
Pillsbury, 61 F.(2d) 101. 


[a] Construction of English stat- 
ute compared.—(1) ‘‘A notable Eng- 
lish decision by the House of Lords 
in 1903, is that made in the case of 
Fenton v. J. Thorley & Co., [1903] A. 
C. 448. The Workmen’s Compensa- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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under a statute which specifically provides that “ ‘in- 
jury’ and ‘personal injury’ shall mean only injury by 
accident arising out of and in the course of em- 
ployment,” no distinction is to be drawn between 
an injury which is accidental and one which is in- 


flicted by accidental means.” 
Liberal construction.?* 


effectuate their evident intent 


tion Act of England was passed in 
1897. The act there provided that 
compensation should be awarded an 
employee who suffered ‘personal in- 
jury by accident arising out of, and 
in the course of his employment. * “No 
difference in meaning, we apprehend, 
can be attributed to the English stat- 
ute in the part quoted than is to be 
interpreted from the federal statute 
considered here.” Pacific Employers’ 
Ins. Co. y. Pillsbury, 61 F.(2d) 101, 
103. (2) Meaning of “injury by _acci- 
dent” see supra text and note 7. 


23. Roehl vy. Graw, 32 S.W.(2d) 
1049, 161 Tenn. 461. 


[a]. “In other words, we consider 
the language, ‘accidental injuries’ and 
‘injury by accident’ as having in effect 
the same meaning, that is, an unin- 
tended and undesigned, or unexpect- 
ed result, arising from some act or 
acts done.” Roehl v. Graw, 32 S.W. 
(2d) 1049, 161 Tenn. 461, 466. 


{b] Distinction applicable to in- 
surance cases is inapplicable to cases 
arising under the compensation act. 
Roehl v. Graw, 32 S.W.(2d) 1049, 161 
Tenn. 461. 


24. Liberal construction of statu- 
tory provisions governing question of 
what injuries are compensable gen- 
erally see supra § 325. 


25. See supra § 65. 
26. McNeil v.. Panhandle Lumber 
Co., 203 P. 1068, 34 Idaho 773; Rue 


v. agile Picher Lead Co., 38 S. W. (2d) 
487, 225 Mo.App. 408. 


[a] As including injury to persons 
uniit for physical exertion.—‘‘It seems 
to us that so narrow a construction 
of the term ‘accident’ would largely 
defeat the purpose of the Workmen’s 
Compensation Law of this state and 
deprive many persons of the assist- 
ance to which they are entitled and 
which this law was intended to give 
them. It fails to take account of the 
conditions that led to the enactment 
of laws of this kind. Compensation 
laws were rendered necessary by the 
fact that the beneficiaries of such 
legislation are not people of independ- 
ent means who can refuse to labor. 

. There are many instances in 
which persons unfit for physical exer- 
tion willingly choose to take the 
chance involved in honorable, though 
hazardous, labor in preference to leav- 
ing their dependents to shift for them- 
selves, and the Compensation Law is 
aimed for their relief in case of acci- 
dent as well as for the physically 
sound and fit who may be accidental- 
ly injured.” McNeil v. Panhandle 
eae Co., 203 P. 1068, 1073, 34 Ida- 

o 773. 


[b] Where word “accident” is spe- 
cifically defined by statute, but the 
courts find it necessary to interpret 
such statutory definition, ‘‘the stat- 
ute is to be liberally construed in fa- 
vor of the injured workman.’ Rue 
v. Eagle Picher Lead Co., 38 S.W.(2d) 
487, 490, 225 Mo.App. 408. 


27. Cowan v. Watson, 296 P. 974, 
148 Okl. 14; Oklahoma Leader Co. v. 


Within the general rule 
that workmen’s compensation acts are to be accord- 
ed a broad and liberal construction in order to 
and purpose,?° 
where such acts provide compensation only for in- 
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jury by accident. the word “accident” should be lib- 
erally construed; 2° the words “accidental injury” 
should likewise be liberally construed.?* 


[§ 328] b. By Whom Event Must Be Unexpected, 
Unforeseen, or Undesigned.?® 


Within the meaning 


of the statutory word “accident” and the like, as 


Wells, 296 P. 751, 147 Okl. 294; Hid- 
den Treasure Coal Co. v. Urist, 240 P. 
640, 112 Okl. 245; Ward v. Beatrice 
Creamery Co., 230 P. 873, 104 Okl. 91; 
Winona Oil Co. v. Smithson, 209 P. 
398, 87 Okl. 226. 


[a] Reason for rule—‘This for 
the reason that it was the purpose 
of the Legislature, in enacting the 
Workmen’s Compensation Law, to 
furnish an adequate and speedy rem- 
edy to injured employees to obviate 
expensive, long drawn out and uncer- 
tain litigation and to give the power 
to give speedy redress to such em- 
ployees into the hands of said Indus- 
trial Commission. This court has en- 
deavored to give employees the full 
benefit of that law.” Ward v. Bea- 
trice Creamery Co., 230 P. 872, 873, 
104 Okl. 91. To same effect Hidden 
Treasure Coal Co. v. Urist, 240 P. 640, 
112 Okl. 245. 


[b] Broad and liberal as consist- 
ent with language of statute.—‘It is 
incumbent upon this court to give as 
broad and liberal construction and in- 
terpretation as possible to be given 
consistent with the language used in 
the statute.” Ward v. Beatrice 
Creamery Co., 230 P. 872, 878, 104 Okl. 
91. To same effect Hidden ‘Treasure 
Coal Co. v. Urist, 240 P. 640, 641, 112 
Okl. 245. 


[c] Other statements.—(1) ‘The 
term ‘accidental injury’ as used in the 
act must not be given a narrow mean- 
ing, but according to the great weight 
of English and American authorities 
the term is to receive a broad and lib- 
eral construction with a view of com- 
pensating injured employees.” Wino- 
na Oil Co. v. Smithson, 209 P. 398, 399, 
87 Okl. 226 [quot Hidden Treasure 
Coal Co. v. Urist, 240 P. 640, 641, 112 
Okl. 245, 246; Ward v. Beatrice Cream- 
ery Co., 230 P. 872, 8738, 104 Okl. 91]. 
(2) “The term ‘accidental injury,’ as 
used in Workmen’s Compensation Act 
(Comp. St. 1921, § 7285 as amended 
by Laws 1923, c. 61, § 3) of this state, 
must not be given a narrow meaning, 
but must be given a broad and liberal 
construction, with a view of compen- 
sating injured employees where the 
injury results through some acciden- 
tal means, was unexpected, undesign- 
ed, or may be the result of mere mis- 
chance or miscalculation as to the ef- 
fect of voluntary action.’’?’ Oklahoma 
Leader Co. v. Wells, 296 P. 751, 147 
Okl. 294. (3) “The term ‘accidental 
injury’, as used in the Workmen’s 
Compensation Act of this state, must 
not be given a narrow meaning, but 

. is to receive a broad and lib- 
eral construction, with a view of com- 
pensating injured employees.’”’ Hid- 
den Treasure Coal Co. v. Urist, supra 
[quot Cowan v. Watson, 296 P. 974, 
975, 148 Okl. 14]. 


28. Popular acceptation of word 
“accident” as including event un- 
foreseen and unexpected by person 
to whom event happens see supra § 
327 text.and note 7. 


29. See supra § 328 text and note 8. 
30. Colo.—Carroll v. Industrial 


used.-to indicate when compensation shall be paid, 
and construed to mean an unlooked-for and untoward 
event which is not expected or designed,?® it is the 
expectation, intention, or design of the workman that 
is to be regarded;*° accordingly there may be an 


Commission of Colorado, 195 P. 1097, 
69 Colo. 473, 19 A.L.R. 107. 


Idaho.—Aldrich y. Dole, 249 P. 87, 
43 Idaho 30. 


Tll.— Jakub v. Industrial Commis- 
sion, 123 N.E. 263, 288 Ill. 87. 


Ind.—Indian Creek Coal & Mining 
Co. v. Calvert, 119 N.E. 519, 120 N.E. 
709, 68 Ind.App. 474. 


Tenn.—Early-Stratton Co. v. Rolli- 
son, 300 S.W. 569, 156 Tenn. 256. 


Wis.—John H. Kaiser Lumber Co. 
v. Industrial Commission of Wiscon- 
sin, 195 N.W. 329, 181 Wis. 513. 


Eng.—Trim Joint Dist. School v. 
Kelly, [1914] A.C. 667, 7 B.W.C.C. 274 
[dism appeal 6 B.W.C.C. 921]. 


[a] Discussions of rule.— (1) 
“Certainly it was an ‘untoward 
event.’ It was not designed. It was 
unexpected in what seems to me the 
relevant sense, namely, that a sensi- 
ble man who knew the nature of the 
work would not have expected it. I 
cannot agree with the argument pre- 
sented to your Lordships that you 
are to ask whether a doctor acquaint- 
ed with the man’s condition would 
have expected it.’’ Clover, etc., Co. v. 
Hughes, 3 B.W.C.C. 275, 280 [quot 
Indian Creek Coal & Mining Co. v. 
Calvert, 120 N.E. 709, 119 N.E. 519, 
523, 524, 68 Ind.App. 474]. (2) “Since 
the case of Fenton v. Thorley, [1903] 
A.C. 443, nothing more is required 
than that the harm that the plaintiff 
has sustained shall be unexpected. 
. . . It is not enough that the caus- 
es, themselves known and_ usual, 
should produce a result which on a 
particular occasion is neither de- 
signed nor expected. The test as to 
whether an injury is unexpected and 
so if received on a single occasion oc- 
curs ‘by accident’ is that the sufferer 
did not intend or expect that injury 
would on that particular occasion re- 
sult from what he was doing.” 25 
Harvard L. Rev. pp 328, 340 [quot 
Carroll v. Industrial Commission of 
Colorado, 195 P. 1097, 1098, 69 Colo. 
473, 19 A.L.R. 107; Aldrich v. Dole, 
249 P. 87, 43 Idaho 30, 32; Indian 
Creek Coal & Mining Co. v. Calvert, 
119 N.E. 519, 524, 120 N.E. 709, 68 
Ind.App. 474]. (3) “What was actu- 
ally probable, or even inevitable, be- 
cause of circumstances unknown to 
the sufferer, is even more unimpor- 
tant. The test is purely subjective to 
the injured workman.” 25 Harv.L. 
Rev. pp 328, 340 [quot Indian Creek 
Coal & Mining Co. v. Calvert, supra]. 


[b] Other statements of rule.— 
(1) “ ‘Accidental injuries’... [re- 
fers to] something which is. . 
not expected by the person to whom 
it happens.” Jakub v. Industrial 
Commission, 123 N.E. 263, 288 Ill. 87, 
90. (2) “An accident is a fortuitous 
event, unexpected and unforeseen by 
the person injured.” John H. Kaiser 
Lumber Co. v. Industrial Commission 
of Wisconsin, 195 N.W. 329, 181 Wis. 


513. (38) ‘Accident includes any in- 
jury which is not expected... by 
the workman himself.’ Haldane, L. 
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“aecident” within the meaning of the compensation 
act where the disability or death of the workman is 
the result of an event which, although designed by 
another, was neither expected nor designed by the 
For example, where 
the act of a fellow employee which is unexpected by 
the victim results in his disability or death the re- 
sult is none the less an accident because designed by 


workman who was its victim.?? 


the actor.32 


[§ 329] c. Requirement That Injury Happen Sud- 
denly and Be Traceable to Definite Time, Place, and 
In order to constitute a com- 
pensable “accident” within the meaning of that terin 
as used in compensation acts it has been held that 
there must be not only an unlooked for and untoward 
event which is not expected or designed®* but there 


Occasion; “Event.” 


C. in Trim Joint Dist. School v. Kelly, 
[1914] A.C, 667, 679, 7 B.W.C.C. 274 
[dism appeal 6 B.W.C.C. 921]. 


31. Early-Stratton Co. v. Rollison, 
300 S.W. 569, 156 Tenn. 256. 


fa] Unexpected as undesigned by 
workman rather than by third per- 
son.—(1) ‘‘Under the compensation 
statutes . . an accident may be an 
event not expected or designed by the 
workman himself, although it may 
have been designed by another.” 
HKarly-Stratton Co. v. Rollison, 300 S. 
W. 569, 570, 156 Tenn. 256. (2) Re- 
sults of willful, intentional, or de- 
signed acts by third persons as con- 
stituting accident see infra § 334. 


32. Early-Stratton Co. v. Rollison, 
300 S.W. 569, 156 Tenn. 256; John H. 
Kaiser Lumber Co. v. Industrial Com- 
mission, 195 N.W. 329, 181 Wis. 513. 


[a] hus (1) where a fellow em- 
ployee of a motor truck driver, while 
forcibly hauling him before a su- 
perior to be rebuked for his work, 
called to another employee, a mechan- 
ic, to assist him, whereupon the me- 
ehanic shot and killed the truck driv- 
er, it was held that this was an “ac- 
cident” within the compensation act 
since it was not expected by the vic- 
tim although designed by the me- 
chanic. Early-Stratton Co. v. Rolli- 
son, 300 S.W. 569, 156 Tenn. 256. (2) 
Where employees of a lumber camp 
were required to sleep in a bunk 
house, and an employee was injured 
by another employee who became in- 
sane, the injuries received were held 
to be the result of an accident within 
the statute as they were unexpected 
by the victim and notwithstanding 
they were produced by the design of 
the insane person. John H. Kaiser 
Lumber Co. v. Industrial Commis- 
sion, 195 N.W. 329, 181 Wis. 518. 


Injury or death resulting from in- 
tentional or willful assaults as come. 
pens sbie injuries generally see infra 
§ 334. 


33. See supra § 327 text and note 8. 


34. Kan.—Barker v. Shell Petrole- 
um Corporation, 297 P. 418, 132 Kan. 
776; Echord v. Rush, 261 P. 820, 124 
Kan. 521; Gilliland v. Ash Grove Lime 
& Portland Cement Co., 180 P. 793, 
104 Kan. 771. 


Me.—McDougal’s Case, 144 A. 446, 
127 Me. 491. 

Minn.—Young v. Melrose Granite 
Co., 189 N.W. 426, 152 Minn. 512, 29 
A.L.R. 506. 

Mo.—Lovell v. Williams 
(App.) 50 S.W.(2d) 710. 


Ohio.—Industrial Commission of 


Bros., 
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must also be an event which has happened sudden- 
ly,°4 and this particularly where the term “accident” 
as used in the statute is employed in the sense of 
something brought about by violent or external 
means?® although it has been held that where a com- 
pensation act specifically provides that the word “ac- 
cident” shall be construed to mean “an unexpected 
or unforeseen event happening suddenly and violent- 


ly with or without human fault and producing at the 
time objective symptoms of an injury” the word “ac- 


Ohio v. Middleton, 184 N.E. 835, 126 
Ohio St. 212. 


Okl.—Ford Motor Co. v. Scruggs, 7 
P.(2d) 479, 154 Okl. 219, 


Or.—Iwanicki v. State Industrial 
Commission, 205 P. 990, 104 Or. 650. 


[a] OtherWise stated.—‘“One of 
the elements entering into a definition 
of the word ‘accident,’ as used in com- 
pensation statutes, is that of sudden- 
ness.” Echord v. Rush, 261 P. 820, 
822, 124 Kan. 521. 


{[b] “Suddenly”? as meaning hap- 
pening without, or with very little, 
notice.—(1) ‘‘Suddenly,’’ as used in 
a statute defining an “accident” as 
meaning an unexpected event happen- 
ing suddenly, has been held to mean 
happening without previous notice or 
very brief notice. Rinehart v. F. M. 
Stamper Co., (Mo.App.) 55 S.W.(2d) 
729; Lovell v. Williams Bros., (Mo. 
App.) 50 S.W.(2d) 710, 713. (2) “The 
lexical meaning of the word ‘sudden’ 
is this: Happening without previous 
notice, or with very brief notice; 
coming unexpectedly; rapid and un- 
foreseen; hastily prepared, employed, 
made, or done, as, a sudden cure, or a 
sudden departure; hasty by nature; 
violent, rash; precipitate; come up- 
on, or met with, unexpectedly; un- 
expected; unusual; abrupt; unlooked 
for. Examples given of the use of 
the word are as follows: ‘O sudden 
woe!’ ‘Never was such a sudden 
scholar made.’ ‘A sudden little river 
cross’d my path.’" Lovell v. Wil- 
liams Bros., supra. 


[c] Does not mean instantaneous- 
ly.—(1) “It is obvious that happening 
suddenly does not mean happening 
instantaneously.” Lovell v. Williams 
Bros., (Mo.App.) 50 S.W.(2d) 710, 
713. To same effect McDougal’s Case, 
144 A. 446, 127 Me. 491. (2) “For an 
event to happen suddenly it is not re- 
quired that all the incidents and cir- 
cumstances of the event occur simul- 
taneously.” Rinehart v. F. M. Stamp- 
er Co., (Mo.App.) 55 S.W.(2d) 729, 
732. (3) “To constitute an accident 
within the definition of that word the 
event need not reach its consumma- 
tion immediately.” Rinehart v. F. M. 
Stamper Co., supra. 


[d] Liberal ccnstruction.—Where 
the compensation act (Rev. St. [1929] 
§ 3305 (b)), provided that the word 
“accident” shall be construed to mean 
“an unexpected or unforeseen event 
happening suddenly” it was held that 
the word should not be narrowly re- 
stricted in meaning but should be 
liberally construed. Lovell v. Wil- 
yee Bros., (Mo.App.) 50 S.W.(2d) 
710. 


cident” is not to be limited to any single incident or 
circumstance*® and that the word “event,” when used 
in this connection, is synonymous with the word “oc- 
eurrence.’’>? . The word “event” as.used in such pro- 
visions has also been construed to refer to the harm 
or disability which results to the body of the em- 
ployee.2® It has also been held, under statutes mak- 


{e] Neither “accident” nor “acci- 
dental” describe gradual formation of 
condition.—‘‘The terms ‘accident’ and 
‘accidental,’ as defined in the ordinary 
dictionary, could scarcely be said to 
fit the gradual formation of the con- 
dition that is described by all parties 
in this case.’ Ford Motor Co. v. 
Lae 7 P.(2d) 479, 482, 154 Okl1. 


85. Iwanicki v. State Industrial 
Accident Commission, 205 P. 990, 995, 
104 Or. 650, 29 A.L.R. 682. 


“Where the term ‘accident’ espe- 
cially when it is to be brought about 
by violent or external means is em- 
ployed, it denotes some sudden... 
happening which produces the hurtful 
result.” Iwanicki v. State Industrial 
Accident Commission, supra [quot 
Gunter v. Sharpe & Dohme, Inc., 151 
A. 134, 137, 159 Md. 438]. 


36. Rinehart v. F. M. Stamper Co., 
(Mo.App.) 55 S.W.(2d) 729, 732. 


“The word accident as used in the 
statute is given the character of an 
event which is not limited to any 
single incident or circumstance.” 
Rinehart v. F. M. Stamper Co., supra. 


37. Rinehart v. F. M. Stamper Co., 
supra. 


[a] More comprehensive than 
word “accident” \.as used in act.— 
“The word event is more comprehen- 
sive in meaning [than the word ‘ac- 
cident’ as use in the act], and in this 


‘connection is synonymous with the 


word occurrence.” Rinehart v. F. M. 
peeaees Co., (Mo.App.) 55 S.W.(2d) 


[b] “Event” need not meet con- 
summation immediately.—To consti- 
tute an “accident”? within the statute 
the event need not reach its consum- 
mation immediately. Rinehart v. F. 
M. Stamper Co., (Mo.App.) 55 S.W. 
(2d) 729. 


[c] “Event” includes all steps.— 
(1) “It includes all of the steps or 
connected incidents from _ the first 
cause to the final result.”” Rinehart v. 
F. M. Stamper Co., (Mo.App.) 55 S.W. 
(2d) 729, 732. (2) “It is not limited 
in meaning to the initial cause, but 
may include both cause and effect.’ 
Rinehart v. F. M. Stamper Co., supra. 


38. Brewer v. Ash Grove Lime & 
Portland Cement Co., 25 S.W.(2d) 
1086, 1088, 223 Mo.App. 9838; Carr v. 
Murch Bros. Construction Co., (Mo. 
App.) 21 S.W.(2d) 897. 


“An ‘event’ need not necessarily be 
a cause, but generally is a result.” 
Brewer v. Ash Grove Lime & Portland 
Cement Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing compensable “a personal injury by accident,” 
that the harm for which compensation is sought need 
not result from a single occurrence,®® and under a 
statute providing that compensation shall be paid for 
harm which results from “an accidental personal 
injury” it has been held that the harm for which com- 
pensation is sought need not have been caused sud- 


denly.*° 


Requirement that injury be traceable to definite 


{a] Death as event.—The ‘‘event” 
contemplated by the statute may ex- 
ist in the “death” of the employee 
when his death is produced by the 
unforeseen incident. Brewer v. Ash 
Grove Lime & Portiand Cement Co., 
25 S.W.(2d) 1086, 223 Mo.App. 983. 


{b] Im disposing of contention 
that ‘‘event,” as used in the statute, 
refers to an act or movement of a 
person or thing, it has been said: (1) 
“Appellants argue that the ‘unexpect- 
ed or unforeseen event,’ as used in the 
statute, means some unusual or unin- 
tentional act, or movement, of the 
claimant, or other person, or thing, 
such as a slip, a fall, or a blow, or 
an explosion, or a breaking down, or 
some unusual performance, of ma- 
chinery or appliances. This construc- 
tion is out of accord with both the 
language of the statute and its mani- 
fest purpose.” Carr v. Murch Bros, 
Construction Co., (Mo.App.) 21 S.W. 
(2d) 897, 899 [quot Brewer v. Ash 
Grove Lime & Portland Cement Co., 
25 S.W.(2d) 1086, 1088, 223 Mo.App. 
983]. (2) “The ‘unexpected or un- 
foreseen event,’ as used in the statute, 
includes an unexpected or unforeseen 
event (result) ensuing from a usual 
and intentional act or movement of 
the claimant done in the ordinary 
course of his employment.” Carr v. 
Murch Bros. Construction Co., supra 
[quot Brewer v. Ash Grove Lime & 
Portland Cement Co., supra]. (3) 
“This is the meaning of the term 
‘accident’ as it is ordinarily under- 
stocd, and there is nothing in the 
statute to indicate that the term is 
there used in the restricted and tech- 
nical sense insisted’ upon by appel- 
lants.’”” Carr v. Murch Bros. Con- 
struction, supra [quot Brewer v. Ash 
Grove Lime & Portland Cement Co., 
supra]. 


39. Sullivan Mining Co. v. Aschen- 
bach, 33 F.(2d) 1 [cert den 50 S.Ct. 35, 
280 U.S. 586, 74 L.Ed. 635]; Aldrich 
v. Dole, 249 P. 87, 43 Idaho 30. 


[a] Where statute does not re- 
strict compensation to an injury that 
results from a Single event, there 
would seem to be no sound reason for 
holding that an injury occasioned by 
a number or series of events is not 
within the act. Sullivan Mining Co. 
v. Aschenbach, 33 F.(2d) 1; Aldrich 
v. Dole, 249 P. 87, 43 Idaho 30. 


[b] Where causes are cumulative 
in producing the injury it may be 
compensable.—(1) Unexpected injury 
from Known and usual causes which 
are cumulative in producing the harm 
is compensable as an ‘accidental in- 
jury’? as well as where the cause is 
sudden or violent. Sullivan Mining 
Co. v. Aschenbach, 33 F.(2d) 1, 3 [cert 
den 50 S.Ct. 35, 280 U.S. 586, 74 L.Ed. 
635). (2) Thus, where a painter 
while engaged on an interior painting 
job and furnished with a certain 
brand of paint and a thinner which 
turned out to be carbon disulphide, a 
volatile substance giving off a poison- 
ous gas, which on the first day of use 
produced a headache and a few days 
thereafter disabled him, he was held 
to have sustained a compensable ‘‘ac- 
cident.” Sullivam Mining Co. v. Asch- 


: 


WORKMEN’S COMPENSATION ACTS 


time, place, and occasion. 
unexpected and which can be traced to a definite time 
place and cause is an “accident”*! or is “acciden- 
tal’42 within the meaning of those terms as used in 
compensation acts providing that an injury to be 
compensable must be an “accident” or an “acciden- 
tal injury” as the case may be, and within a statute 
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While an injury which is 


providing that a “personal injury by accident” should 
be compensable, it is sufficient that claimant fix ap- 


enbach, supra. (3) In distinguishing 
this case from injuries classed as oc- 
cupational diseases the court said: 
“Had appellee suffered an impairment 
of health as the gradual result of 
breathing fumes from paints in com- 
mon use and of working under ordi- 
nary conditions, that would be classed 
as an occupational disease. But here 
his disability resulted unexpectedly 
and suddenly from an unusual agen- 
cy. Hazard from its use was not a 
common incident of a painter’s occu- 
pation, but was fortuitous. The dis- 
tinction between such a case and an 
occupational disease is clearly recog- 
nized.” Sullivan Mining Co. v. Asch- 
enbach, supra. (4) In distinguishing 
the case from a case wherein claim- 
ant was held to have suffered an ‘‘ac- 
cident’”’ within the act when employed 
as an automobile truck driver, due to 
the fact that in order to keep badly 
worn gears enmeshed, he was in the 
habit of pressing his leg against the 
shift lever and thereby after five 
weeks developed a disabling bruise 
on his leg, it was said: “If any dis- 
tinction is to be made, the ‘accidental’ 
element would seem to stand out more 
clearly in the present case. There the 
claimant was cognizant of all ma- 
terial conditions including the exist- 
ence and character of the forces 
which in time operated to disable him. 
The unexpected or unanticipated con- 
sisted only of the cumulative effect. 
Here the plaintiff was without knowl- 
edge of the character of the element 
or force by which he was disabled. 
In that case the ultimate injury re- 
sulted from repeated occurrences 
through a period of nearly five weeks, 
whereas here plaintiff was wholly dis- 
abled in the course of a little more 
than a week.” Sullivan Mining Co. v. 
Aschenbach, supra. 


[c] Accounting for differences in 
decisions.— ‘Decisions exhibit 
much diversity, some of which may 
be accounted for by differences of fact 
or in statutory provisions. For ex- 
ample, a requirement that to be com- 
pensable the injury must result from 
‘violent or external means,’ as in Ore- 
gon, or that the disability must re- 
sult from a traumatic injury, as in 
Kentucky, would seem to present a 
materially different case. So where, 
as in Massachusetts and some other 
states, the word ‘accident’ is not used 
but only ‘injury,’ the law is more sus- 
ceptible to differing interpretations. 
Undoubtedly the diversity cannot all 
be explained by either differences in 
statutory provisions or in point of 
fact and must to some extent be at- 
tributed to a difference of general ju- 
dicial attitude. This condition is rec- 
ognized by the Supreme Court of Ida- 
ho, and we think that it has unequiv- 
ocally indicated that it stands with 
those courts which have taken the 
more liberal view of the law and giv- 
en to it a broader meaning.” Sulli- 
van Mining Co. v. Aschenbach, 33 F. 
(2d) 1, 4 [cert den 50 S.Ct. 35, 280 U.S. 
586, 74 L.Ed. 635]. 


40. Associated Employers Recipro- 
cal v. State Industrial Commission, 
212 P. 604, 606, 88 Okl. 249. 


proximately the date of the accident,** it would seem 


“Under the law it is not necessary 
that the claimant receive a sudden 
. . - injury.” Associated Employers 
Reciprocal v. State Industrial Com- 
mission, supra. 


41. Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 242 Ky. 
266; Selvage v. Burrell & Sons, Ltd., 
37 T.L.R. 95. 


[a] In accordance with popular 
sense.—‘‘If an injury is suffered in 
the course of employment, unexpect- 
edly, and without design, and can be 
traced to a definite time, place, and 
cause, it is an accident within the 
popular sense of that term and as it 
is used in the compensation laws.” 
Great Atlantic & Pacific Tea Co. v. 
Be yoke 46 S.W.(2d) 87, 89, 242 Ky. 


{b] Disability as cumulative effect 
of minor accidents.— Where incapaci- 
ty results from the cumulative effect 
of a series of minor accidents aris- 
ing out of and in the course of the 
workman’s employment, the mere fact 
that no single one of the accidents 
can be particularized as the one caus- 
ing the injury which produced inca- 
pacity will not prevent the workman 
from being entitled to compensation. 
Selvage v. Burrell & Sons, Ltd., 37 
Page 95. 


42. Steel Sales Corporation v. In- 
dustrial Commission, 127 N.E. 698, 293 
Ill. 435; City of Joliet v. Industrial 
Commission, 126 N.E. 618, 620, 291 Ill. 
555; E. Baggot Co. v. Industrial Com- 
mission, 125 N.E. 254, 290 Ill. 530; 
Matthiessen & Hegeler Zine Co. v. In- 
dustrial Board, 120 N.E. 249, 251, 284 
Ill. 378; Lerner v. Rump Bros., 209 
N.Y.S. 698, 212 App.Div. 747. 


“Tf there is such a definite time, 
place, and cause, and the injury oc- 
curs in the course of the employment, 
the injury is accidental within the 
meaning of the act and the obligation 
to provide and pay compensation 
arises.” Matthiessen & Hegeler Zinc 
Co. v. Industrial Board, supra [quot 
City of Joliet v. Industrial Commis- 
sion, supra]. To same effect Steel 
Sales Corporation v. Industrial Com- 
mission, 127 N.B. 698, 293 Ill. 435; 
E. Baggot Co. v. Industrial Commis- 
sion, 125 N.E. 254, 290 Ill. 530.- 


“We take it that if any injury 
comes to a workman in the course of 
his employment due to any occurrence 
arising out of it which is referable 
to a definite time and of the happen- 
ing of which he ean give notice to his 
employer, such occurrence and such 
injury constitute an ‘accidental in- 
jury’ within the act in question, 
whether the injury is a visible hurt 
to the body caused by some external 
force, or whether it is a disease or 
infection induced by a ‘sudden and 
catastrophic’ exposure.’ Lerner v. 
Rump Bros., 209 N.Y.S. 698, 700, 212 
App.Div. 747. . 


43. McNeil v. Panhandle Lumber 
Co., 203 P. 1068, 1078, 34 Idaho 773; 
Dondeneau v. State Industrial Acci- 
dent Commission, 249 P. 820, 823, 119 
Or. 35%, 50 A. R.1129- 


“While some courts have insisted 
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that an injury cannot, ordinarily, be held to be an 
injury by accident unless a specific time or occasion 
can be fixed on as the time when the alleged accident 
happened;** nevertheless, under a statute providing 


upon too great exactness as to the 
time of receiving an injury and upon 
too narrow limits in defining the term 
‘accident,’ other course of equal abil- 
ity and standing have adopted the 
rule indicated in this decision.” Mc- 
Neil v. Panhandle Lumber Co., supra. 


[a] Reason for rule.—‘‘Undoubt- 
edly in most cases of accidental in- 
jury the claimant would be able to 
fix not only the day, but the hour, if 
necessary, when the accident oc- 
curred. Butinacase .. . in which 
the injury may not appear for some 
time after it has been actually in- 
flicted by the accident, it would be 
manifestly unfair and a denial of 
justice to refuse compensation be- 
cause the claimant could not identify 
the very day of the accident, though 
he could fix the time with reason- 
able certainty. To so hold would be 
to misconstrue the humane provision 
of this law, whose purpose is de- 
clared by the Legislature to be to 
provide sure relief for injured work- 
men and their families and depend- 
ents.” McNeil v. Panhandle Lumber 
Co., 203 P. 1068, 1078, 34 Idaho 773. 


{[b] Rule applied.—Notwithstand- 
ing the injuries of a claimant could 
not be traced to any one of four con- 
secutive days in which he fought a 
forest fire, it was held that they were 
traceable to a _ sufficiently definite 
time, the court saying: “The date is 
reasonably certain.” Dondeneau v. 
State Industrial Accident Commis- 
sion, 249 P. 820, 823, 119 Or. 357, 50 
A.L.R. 1129. 


44, Colo.—Prouse v. Industrial 
Commission of Colorado, 194 P. 625, 
69 Colo. 382. 


Ill.— Peru Plow & Wheel Co. v. In- 
dustrial Commission, 142 N.E. 546, 
311 Ill. 216; City of Joliet v. Indus- 
-trial Commission, 126 N.E. 618, 291 
Tll. 555; Matthiessen & Hegeler Zinc 
Co. v. Industrial Board, 120 N.E. 249, 
284 Ill. 378. 


Kan.—Echord v. Rush, 261 P. 820, 
124 Kan. 521; Gilliland v. Ash Grove 
Lime & Portland Cement Co., 180 P. 
793, 104 Kan. 771. 


Me.—Dillingham’s Case, 142 A. 865, 
127 Me. 245. 


N.J.—Smith v. International High 
Speed Steel Co., 120 A. 188, 98 N.J. 
Law 574; Liondale Bleach, etc., 
Works v. Riker, 89 A. 929, 85 N.J. 
Law 426; Szalkowski v. C. S. Osborne 
& Co., 154 A. 611, 9 N.J.Misc. 538. 


N.Y.—Jeffreyes v. Charles H. Sager 
Co., 191 N.Y.S. 354, 198 App.Div. 450. 


Or.—Iwanicki v. State Industrial 
Accident Commission, 205 P. 990, 104 
Or. 650, 29 A.L.R. 682. 


S.D.—Frank v. Chicago, M. & St. 
P. Ry. Co., 207 N.W. 89, 49 S.D. 312. 


Tex.—Barron v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 36 S.W.(2d) 
464. 

Utah.—Bamberger Coal Co. v. In- 


dustrial Commission of Utah, 240 P. 
1103, 66 Utah 203. 


Eng.—Steel v. Cammell, [1905] 2 
K.B. 232, 2 Ann.Cas. 142; Petschett 
v. Preis, 8 B.W.C.C. 44; Evans v. 


Dodd, 5 B.W.C.C. 305; Martin v. Man- 
chester Corp., 5 B.W.C.C. 259; Eke v. 
Dyke, 3 B.W.C.C. 482. 


Que.—Mercure v. Imperial Oil Ref., 
Ltd., 30 Rev. de Jur. 218. 
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See Nowaski v. Continental Flat 
Glass Co., 4 La.App. 524 (where com- 
pensation was refused because no 
definite specific accident was shown). 


[a] Ilustrations—(1) Petitioner 
cannot be said to have been injured 
by accident where after ten days’ 
service in defendant’s bleachery he 
was affected with a rash which was 
pronounced to be a condition of ec- 
zema capable of being caused by 
acids and found by the trial judge to 
have been caused by contact with the 
dampened goods. Liondale Bleach, 
etc., Works v. Riker, 89 A. 929, 85 N. 
J.Law 426. (2) Where a continued 
working in bad air for a period of 
between two weeks and two months 
so depleted the system of a workman 
as to make him more susceptible to, 
or unable to resist, the particular type 
of injury which began to operate at 
some indefinite time, place, or manner 
and caused his death, there was no 
accident within the contemplation of 
the compensation act. Prouse v. In- 
dustrial Commissien:of Colorado, 194 
P. 625, 69 Colo. 382. 


[b] Other statements of rule.—(1) 
“The rule. - is that, in order that 
the disability be by reason of an ac- 
cidental injury or the result of an 
accident, it must be traceable to a 
definite time and place of origin.” 
Peru Plow & Wheel Co. v. Industrial 
Commission, 142 N.E. 546, 548, 311 Ill. 
216. (2) “There must be a time, 


place, or circumstance when the thing’ 


called an accident happened, took 
place, or occurred.” Echord v. Rush, 
261 P.~ 820, $22) 124) Kane 521.) ((3) 


“Where there is no specific time or 
occasion that can be fixed upon as 
the time when the alleged accident 
happened, there is no injury by acci- 
dent within the meaning of the act.” 
Szalkowski v. C. S. Osborne & Co., 154 
AMET. 6124 9 NJ MISC. 2538.16 C4) 
“Where no specific time can be fixed 


when an accident is claimed to have | 


occurred, there is no accident within 
the meaning of the Compensation Act. 
Smith v. International High Speed 
Steel Co., 120 A. 188, 98 N.J.Law 574. 
(5) “The ground of the action fixed by 
the statute is the accident, not the 
results of an indefinite something 
which may not be an accident.” Lion- 
dale Bleach, etc., Works v. Riker, 89 
A. 929, 931, 85 N.J.Law 426. To same 
effect Dillingham’s Case, 142 A. 865, 
127 Me. 245. (6) “What is termed an 
accident must be something out of 
the ordinary, unexpected, and def- 
nitely located as to time and place.” 
Barron vy. Texas Employers’ Ins. 
ABE Be (Tess CommmD-2DD) 36 S.W.(2d) 
464, ; 


{c] Difficulty in application of 
rule.—‘‘All the courts seem to agree 
on this, although there may be diffi- 
culty in determining whether the 
thing, or things, being considered con- 
stituted an accident.” Echord v. 
Rush, 261 P. 820, 822, 124 Kan. 521. 


{d] “Distinguishing characteristic 
of an accidental injury is that it can 
always be traced to a definite time, 
place, and cause.” Barron v. Texas 
Employers’ Ins. Ass’n, (Tex.Commn., 
App.) 36 S.W.(2d) 464, 466. 


[e] As basis for distinguishing 
accident from occupational disease.— 
(1) ‘An accident, as distinguished 
from an occupational disease, as the 
former is contemplated under the 
compensation law, arises by some 


[§ 329 


specifically that only “accidental injuries” shall be 
compensable, it has been held to be unnecessary that 
the “accidental injuries” be traceable or attributable 
to a definite or specific time or occasion*® as distin- 


definite event, the date of which can 
be fixed with certainty, but which 
cannot be so fixed in the case of oc- 
cupational diseases.” Peru Plow & 
Wheel Co. v. Industrial Commission, 
142 N.E. 546, 548, 311 Ill, 216. To 
same effect F. A. Gillespie & Sons Co. 
v. Johnson, 16 P.(2d) 870, 160 Okl. 
222. (2) Occupational disease as not 
constituting an injury by accident see 
infra § 357. 


[f] Definite thing as immediate 
cause of breakdo: “There must be 
some definite thing happen which ean 
be pointed to as the immediate cause 
of the breakdown, although the em- 
ployee may have been able to work 
in similar conditions for a consider- 
able period of time prior to the 
happening of the event which was the 
immediate cause of his breakdown.” 
Peru Plow & Wheel Co. v. Industrial 


Commission, 142 N.E. 546, 549, 311 
Ill. 216. 
{g] Particular moment of time 


which is definite or instantaneous.— 
(1) The resulting injuries must be 
referable to an occurrence to a par- 
ticular moment of time which is defi- 
nite. Jeffreyes v. Charles H. Sager 
Co., 191 N.Y.S. 354, 357, 198 App.Div. 
447, (2) “The word ‘accident’ is de- 
rived from the Latin verb ‘accidere’ 
signifying ‘fall upon, befall, happen, 
chance (Century Dictionary), and de- 
notes, an event which occurs upon 
the instant rather something which 
continues, progresses, or develops.” 
Jeffreyes v. Charles H. Sager Co., su- 
pra. 


a 

{h] Indicated by use of words “ac- 
cident” and “accidental injury” and 
by statutory requirement as to notice. 
—(1) “The words ‘accident’ and ‘ac- 
cidental injury’ imply .. . that an 
injury, to be accidental or the result 
of*an accident, must be traceable to 
a definite time, place and cause.” 
Matthiessen & Hegeler Zine Co. v. In- 
dustrial Board of Illinois, 120 N.BE. 
249, 284 Ill. 878, 383 [quot City of 
Joliet v. Industrial Commission, 126 
N.E. 618, 620, 291 Ill. 555]. (2) The 
statutory requirement that the claim 
be filed within a certain time after 
the date of the accident supports the 
conclusion. that the injury to be com- 
pensable must be referable to a cer- 
tain point of time. Iwanicki v. State 
Industrial Accident Commission, 205 
P. 990, 104 Or. 650, 29 A.L-R. 682. (3) 
Moreover, statutory requirements as 
to notice have been held to require 
that an injury to be accidental must 
be traceable to a definite time, place 
and cause. Peru Plow & Wheel Co. 
v. Industrial Commission, 142 N.E. 
546, 549, 311 Dll. 216 (saying: “That 
this must be considered the inten- 
tion of the Legislature in passing the 
act is shown by the provisions of the 
act limiting the time in which notice 
may be given to the employer. If a 
definite time cannot be ascertained it 
is impossible to give the notice re- 
quired by the act’); City of Joliet v. 
Industrial Commission, supra; Mat- 
thiessen & Hegeler Zine Co. v. Indus- 
trial Board of Illinois, supra; Lion- 
dale Bleach, ete., Works v. Riker, 89 
A. 929, 85 N.J.Law 426. (4) Claim 
for compensation generally see in- 
fra §§ 779-813. 


Application of rule to disease sce 
infra § 335. 


45. Victory Sparkler & Specialt 
Co. v. Francks, 128 A. 635, 147 Md. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 329-330] 


guished from cases arising under statutes providing 
for compensation for “injuries by accident” or “ac- 


cident” as such generally.*® 


{§ 330] d. Connection between Resulting Harm 
Except in those jurisdictions 
where, because of the peculiar wording of the work- 
men’s compensation acts, any bodily harm sustained 
by a workman while engaged in his employment may 
be construed to be compensable regardless of the ac- 
eidental character thereof,*® for death or disability 
to be compensable under the workmen’s compensa- 


and Cause Thereof.*7 


368, 44 A.L.R. 363. 


[a] Whether injury result of one 
or more accidents immaterial.—(1) 
“Whether the injury was the result 
of one or more accidents would seem 
in principle to be quite as immaterial 
as particularity in the time of the 
occurrence, and the whole question 
to be one of the sufficiency of evidence 
to establish the causal connection be- 
tween an accident or a series of ac- 
cidents and the injury.” Victory 
Sparkler & Specialty Co. v. Francks, 
128 A. 635, 147 Md. 368, 382, 44 A.L.R. 
363. (2) Causal connection between 
injury and employment generally see 
infra § 398. (3) Remote and proxi- 
mate consequences of accident or in- 
jury see infra §§ 390-395. 


[b] Tendency toward more liberal 
theory of compensation.—(1) ‘In ju- 
risdictions where an ‘accident’ was 
the test of compensability and disease 
was excluded, there as been a 
marked tendency towards a more lib- 
eral theory of compensation since the 
decision in Brinton’s Ltd. v. Turvey, 
[1905] A.C. 230. The first step was 
to recognize that disease may be in- 
jury by accident, subject to the proof 
of some particular event or occur- 
rence happening on a particular date 
and place as being the accident. The 
next step was taken when it was held 
there was no distinction in principle 
between an accident ‘which has been 
proved to have happened at a partic- 
ular hour on a particular day and an 
accident in reference to which the 
particular hour or day cannot be es- 
tablished, but which certainly is 
proved to have occurred within some 
narrow limitation of time.’” Victory 
Sparkler & Specialty Co, v. Francks, 
128 A. 635, 147 Md. 368, 382, 44 A.L. 
R. 363 (dictum). See Innes v. Ky- 
noch, (1919) A.C. 765; Burrell v. Sal- 
vage, 90 L.J.K.B. 1540 (both cases in- 
dicating that it is sufficient to refer 
injury to within such narrow limita- 
tion). (2) Traumatic disease as at- 
tributable to specific time and place 
of alleged accident see infra § 336. 


“Accident” as meaning’ unexpected 
event generally, under statutes pro- 
viding for compensation for. “acci- 
dents” as such see supra § 327 text 
and note 8 


46. See cases supra note 45, 
47. Cross references: 


Causal connection generally as de- 
termining whether injury arises out 
of employment see infra §§ 397, 
398. 


Remote and proximate consequences 
as compensable injuries generally 
see infra §§ 390-395. 

“TJnexpectedness” as factor in fixing 
accidental nature of injuries re- 
sulting from known or unknown 
cause see supra § 328. 

48. See supra § 326. 


49. Morris v. Dexter Mfg. Co., 40 
S.W.(2d) 750, 225 Mo.App. 449; Gaus- 
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tion acts which require that to be compensable the 
injury must be one sustained by accident, it is or- 


dinarily held that to be compensable the harm for 
which compensation is sought must be the result 


man v. R. T. Pearson Co., 181 A. 247, 
249,284 Pa. 348; Lane v. Horn & 
Hardart, 104 A. 614, 261 Pa. 329; Betts 
v. American Stores Co., 161 A. 589, 
105 Pa.Super. 452; Southern Casualty 
Co. v. Flores, (Tex.Civ.App.) 294 S. 
W. 932 [rev on other grounds 
(Commn.App.) 1 S.W.(2d) 260]. 


“Disability, overtaking an employee 
at his work, is not compensable un- 
less the result of accident.” Gaus- 
man v. R. T. Pearson Co., 131 A. 247, 
249, 284 Pa. 348 [quot Betts v. Amer- 
ican Stores Co., 161 A. 589, 590, 105 
Pa.Super. 452). 


[a] Rule discussed.—‘Most of the 
statutes in the different states, like 
our statute, require the injury to 
have resulted from an accident and 
many of them, like our statute, con- 
tain a definition of the term accident. 
The statutes of the states of Cal- 
ifornia, Connecticut, Massachusetts, 
Ohio and West Virginia, do not con- 
tain the word accident so decisions 
in those states usually have little 
weight in states like ours which re- 
quire the injury to be the result of 
an accident, as that term is defined in 
the statute in order to be compensa- 
ble.”” Morris vy. Dexter Mfg. Co., 40 
S.W.(2d) 750, 751, 225 Mo.App. 449, 


[b] Purpose of acts.—‘“It now 
Seems to be settled that the purpose 
of the Workmen’s Compensation Act 
is to compensate employees or their 
representatives for only such injuries 
as are occasioned to employees as a 
result of accidents.” Southern Cas- 
ualty Co. v. Flores, (Tex.Civ.App.) 
294 S.W. 932 [rev on other grounds 
(Commn.App.) 1 S.W.(2d) 260]. 


50. Galuzzo v. State, 149 A. 778, 
111 Conn. 188; Linnane v. Aitna 
Brewing Co., 99 A. 507, 91 Conn. 158, 
L.R.A.1917D 77; Echord y. Rush, 261 
P. 820, 124 Kan. 521; Cooke’v, Hol- 
land Furnace Co., 166 N.W. 1013, 200 
Mich. 192; Big Jack Overall Co. v. 
Bray, (Va.) 171 S. E. 687. 


[a] Condition precedent to recov- 
ery of compensation.—‘The concur- 
rence of accident and injury is a con- 
dition precedent to the right to com- 
pensation.” Galuzzo v. State, 149 A. 
778, 780, 111 Conn. 188 [quot Linnane 
v. AXtna Brewing Co., 99 A. 507, 91 
Conn. 158, 162, L.R.A.1917D, 77], 


{b] Notwithstanding authority to 
effect that “accident” and “injury” 
are not synonymous, the happening 
of both must be concurrent within 
the meaning of a compensation act 
making an “accident” compensable. 
Cooke v. Holland Furnace Co., 166 N. 
W. 10138, 200 Mich. 192. Distinction 
between words “injury” and “acci- 
dent’’ as used in workmen’s compen- 
sation acts see supra § 326. 


[c] They need not concur as sep- 
arate and distinct things.—Big Jack 
Overall Co. v. Bray, (Va.) 171 S.E. 687. 


51. 
Light Co., 185 S.W. 556, 108 Tex. 96; 
Barron v. Texas Employers’ Ins. 


Middleton vy. Texas Power &|], 


of,*® concurrent with,®® caused by,°1 or in some way 
be related to,5? an accident. 
that disability or death resulting from natural caus- 
es is not compensable as an “accident” as that term 
is used in the compensation act,>? but that the es- 
sential elements of “unexpectedness” and “sudden- 
ness” must be found in the event causing the harm 
rather than in the harmful result of such event.®* 


Accordingly, it is held 


Ass’n, (Tex.Commn.App.) 36 S.W. (2d) 
464; Choate v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 54 S. 
W.(2d) 901; Texas Employers’ Ins. 
Co. v. McGrady, (Tex.Civ.App.) 296 
S.W. 920; South Western Surety Ins. 
Co. v. Owens, (Tex.Civ.App.) 198 S.W. 
662. But see Houston Packing Co. v. 
Mason, (Tex.Civ.App.) 286 S.W. 862 
(holding that injury need not arise 
from “purely accidental causes’’). 


52. Hahn v. Industrial Commis- 
sion, 168 N.E. 652, 337 Ill. 59; Indus- 
trial Commission of Ohio v. Betle- 
youn, 166 N.E. 380, 31 Ohio App. 430. 


[a] Incapacity must be related to 
accident.—(1) “The claimant is not 
entitled, under the present law, to 
receive compensation in respect to an 
incapacity . . not related in any 
way to an accident.’’ Industrial Com- 
mission of Ohio v. Betleyoun, 166 N. 
E7380," 381, “31 Ohio” Appl 430... + G2) 
Compensability of injury as affected 
by incapacity generally see infra § 


‘535 et seq. 


[b] Cause of injury equally con- 
sistent with accident or no accident 
is not enough.—Where the cause of 
injury is equally consistent with ac- 
eident and with no accident, compen- 
sation may be denied. Hahn v. In- 
dustrial Commission, 168 N.E. 652, 
337 Tl 59. 


[c] Accidental in origin and cause. 
—‘‘Unless the entire theory of the 
Workmen’s Compensation Law, which 
has obtained in this state for many 
years, is to be disregarded and the 
many decisions of this court involv- 
ing the question are to be reversed, it 
must be held that the: term ‘injury’ 
as used in the Ohio Workmen’s Com- 
pensation Law comprehends' only 
such injuries as are accidental in their 
origin and cause.’’ Industrial Com- 
mission of Ohio v. Franken, 185 N. 
E. 199, 200, 126 Ohio St. 299. But see 
Industrial Commission of Ohio v. Tol- 
son, 174 N.E. 622, 37 Ohio App. 282 
(holding that the word “injury” in 
the Ohio statute refers to any harm- 
an a. effect regardless of vio- 
ence), 


53. Gausman vy. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348, 


“It is well settled that death in 
the course of employment resulting 
from natural causes is not an acci- 
dent or compensable.’ Skroki v. Cru- 
cible Steel Co. of America, 141 A. 480, 
481, 292 Pa. 550. 


[a] Reason for rule.—If death or 
disability overtaking an employee in 
the course of his employment and 
resulting from natural causes were 
to be regarded as an “accident” with- 
in the meaning of the compensation 
acts, the effect of the rule would be 
to render the employer an insurer of 
the life and health of the employee. 
Gausman v. R. T. Pearson Co., 131 A. 
247, 284 Pa. 348. 


54. Pierce v. Phelps Dodge Corpo- 
ration, (Ariz.) 26 P.(2d) 1017. 
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In accordance with the view that for an injury to be 
compznsable it must be the result of an accident,°® 
harm which results to a workman from doing his or- 
dinary work in the usual manner does not constitute 
a compensable injury.°* For example, mere disabil- 
ity resulting from an employee doing his work in the 
usual manner and as intended has been held not to 
constitute a compensable “accident,’>7 and death 
which normally and naturally results from the in- 
tended act of the victim may not be compensable as 
an “accident” within the meaning of that word as 
used in the compensation act.°* On the other hand, 
it has been held under statutes making compensable 
a “personal injury by accident” that the resulting 
harm rather than the cause thereof must be acci- 
dental,®® and it has, similarly, been held under a stat- 
ute providing that compensation shall be paid for 
“aecidental injuries” that those words refer to the 
“ynexpectedness” of the resulting harm rather than 
to an “accident” as a separate and distinct thing.®° 
Moreover, under a statute making compensable an 
“injury by accident,” it has been held that it is im- 
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material whether the injury result from a known or 
unknown ¢cause provided the injury is an unexpected 
result,°2 and it has, similarly, been held, under a 
statute providing for compensation in cases of in- 
jury by accident, that an injury sustained by a 
workman in the course of his employment may be 
compensable as an accident notwithstanding the 
cause of the injury is unexplained.®? 


Accident as proximate cause and as affected by re- 
mote cause.°? Generally compensation is payable 
only for disability or death proximately caused by 
an accident®* and, under a statute providing for 
compensation only “where the injury is proximately 
caused by accident,” for the death of a workman to 
be compensable it is necessary that the occurrence 
constituting the accident be in faet the proximate 
cause of the death or of the disease which produced 
the death. However, an accident is not the less 
an accident because the remote cause was the idio- 
pathie condition of the employee.** 


Accident as incitation of injury. A compensable 


“Accident” as used in compensation 
acts as requiring element of: 


Suddenness see supra § 329. 

Unexpectedness see supra § 328. 
55. See supra text and note 49. 
56. See cases infra notes 57, 58. 


57. Westbrook vy. Highview, Inc., 
157 S.E. 362, 42 Ga.App. 834; Indus- 
trial Commission of Ohio vy. Betle- 
youn, 166 N.E. 380, 31 Ohio App. 430; 
Frank y. Chicago, M. & St. P. Ry. 
Co., 207 N.W. 89, 49 S.D. 312. 


“An act done by an employee in the 
ordinary performance of the duties 
for which he is employed, when done 
in a manner not unusual or unexpect- 
ed, but in the manner ordinarily re- 
qui-ed and expected of him in the per- 
formance of his duties, does not con- 
stitute an injury by accident.” West- 
brook y. Highview, Inc., supra. 


{a] “In other words, under a claim 
of injury, he is not entitled to com- 
pensation for mere impairment of his 
physical condition resulting from his 
doing his ordinary work in the ordi- 
nary way.’’ Industrial Commission 
of Ohio v. Betleyoun, 166 N.E. 380, 
381, 31 Ohio App. 430. 


58. Shewczuk v. Contrexeville Mfg. 
Co., (R.I.) 165 A. 444. 


[a] Drinking acid.—(1) Where 
the duties of a workman required 
him to pack cloth in boxes for ship- 
ment and he went out doors to a car- 
boy of sulphuric acid, which was 
used for dyeing, broke the neck off 
the bottle, poured out a quantity and 
drank it, and died as a result, it was 
held that since he did what he in- 
tended to do the resulting death was 
not compensable as an “accident” 
within the act. Shewczuk v. Con- 
trexeville Mfg. Co., (R.I.) 165 A. 444. 
(2) This case is to be distinguished 
from a case wherein an employee 
drinks a poisonous fluid by mistake 
thinking it to be water. Shewcezuk v. 
Contrexeville Mfg. Co., supra. 


59. Sullivan Mining Co. v. Asch- 
enbach, 33 F.(2d) 1, 3 [cert den 50 S. 
Ct. 35, 280 U.S. 586, 74 L.Ed. 635]; 
Banister v. State Industrial Accident 
Commission, (Or.) 19 P.(2d) 403. 


“To be accidental in comtemplation 
of the Compensation Act it is not a 
prerequisite that the . . . the cause 


or agency be accidental-or unexpect- 
ed, but . . ‘a workman may be 
said to receive a personal injury by 
accident arising out of and in the 
course of his employment when, from 
the operation of known and usual 
causes, he receives an injury, neither 
expected nor designed.’’’ Sullivan 
Mining Co. v. Aschenbach, supra. 


[a] Discussing a case wherein a 
workman, while engaged in cutting 
brush, came into contact with poison 
oak brush and was injured thereby, 
the court said: “Plaintiff’s contact 
with the poison-oak brush happened 
by chance. He was in ignorance of 
its character. The contact was in- 
voluntary and unintentional upon his 
part and, although it resulted from 
his conscious act, the result was un- 
expected.” Banister v. State Indus- 
trial Accident Commission, (Or.) 19 
P.(2d) 403, 404. 


60. Victory Sparkler & Specialty 
Co. v. Francks, 128 A. 635, 147 Md. 
368, 44 A.L.R. 368. 


61. Indian Creek Coal & Mining 
Co. v. Calvert, 119 N.E. 519, 120 N.E. 
709, 68 Ind.App. 474; Adams v. Acme 
White Lead, ete., Works, 148 N.W. 
485, 182 Mich. 157. 


{a] Harm may be effect of un- 
known cause or unexpected result of 
known cause.—An injury may be an 
“accident” within the meaning of the 
act when the injury is “an unexpect- 
ed, unusual or undesigned occur- 
rence; the effect of an unknown cause, 
or, the cause being known, an unprec- 
edented consequence of it.” Black 
L. D. [quot Adams v. Acme White 
Lead, etc., Works, 148 N.W. 485, 182 
Mich. 157, 160]. 


[b] Miscalculation or inadvert- 
ence of forces rather than intention- 
al nature of workman’s own act to 
be regarded.—‘The word accident is 
not made inappropriate by the fact 
that the man hurt himself. . . . 
Suppose the wheel had yielded and 
been broken by exactly the same act, 
surely the breakage would be right- 
ly described as accidental. Yet the 
argument against the application of 
the Act is in this case exactly the 
same, that there is nothing acciden- 
tal in the matter, as the man did what 
he intended to do. The fallacy of 
the argument lies in leaving out of 
account the miscalculation of forc- 


es, or inadvertence about them, which 
is the element of mischance, mishap, 
or misadventure.” Per Lord Robert- 
son in Fenton v. Thorley & Co., 19 T. 
L.R. 684, 686 [quot Indian Creek Coal 
& Mining Co. v. Calvert, 120 N.E. 709, 
119 N.E. 519, 522, 68 Ind.App. 474]. 


62. Zelazny v. Seneca Coal Mining 
Co., 119 A. 487, 275 Pa.-397; 'McClus- 
key Stock Exch. Bldg. Corporation, 
100 Pa.Super. 136, 138; Granville v. 
Scranton Coal Co., 76 Pa.Super. 335. 


“An accident sustained in the course 
of employment, from _an unexplained 
cause, is compensable.” McCluskey 
v. Stock Exch, Bldg. Corporation, su- 
pra. To same effect Zelazny v. Sen- 
eca Coal Mining Co., 119 A. 487, 275 
Pa. 397, 400. 


63. Proximate and remote conse- 
quences aS compensable injuries gen- 
erally see infra §§ 390-395. 


64. Utah Copper Co. v. Industrial 
Commission of Utah, 256 P. 3$7, 69 
Utah 452. 


fa] “It is elementary that com- 
pensation is payable only for disa- 
bility or death proximately caused by 
industrial accident.” Utah Copper 
Co. v. Industrial Commission of Utah, 
256 P. 397, 399, 69 Utah 452. 


65. Prouse v. Industrial Commis- 
Pine of Colorado, 194 P, 625, 69 Colo. 


{a] TDlustration—wWhere the con- 
tinued inhalation of foul air in a mine 
made a miner more susceptible or less 
resistant to a germ infection, and so 
contributed to his death from such 
infection, his death cannot be said to 
be proximately caused by an “‘acci- 
dent.’’. Prouse v. Industrial Commis- 
a of Colorado, 194 P. 625, 69 Colo. 


66. Carroll v. What Cheer Stables 
Co., 96 A. 208, 38 R.I. 421, L.R.A.1916D 
154, Ann.Cas. 1918B 346; Wicks v. 
Dowell, [1905] 2 K.B. 225, 7 W.C.C. 
14, 2 Ann.Cas. 732; Fennah v. Mid- 
land, etc., R. Co... 4 B.W.C.C. 440; 
Steamship Swanse& Vale v. Rice, 4 
B.W.C.C. 298; Clover v. Hughes, 3 B. 
W.C.C. 275. 


[a] Tlustration.—An employee 
was injured by accident where dur- 
ing the course of his employment 
he was seized with an epileptic fit 
and caused to fall from a stage on 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 330-331] 


“aecidental” injury within the statutory meaning of 
that word is produced where an accident incites the 
resulting disability.®* 


Difficulty in determining whether death is due to 
accident or natural causes. In particular cases it 
may be difficult to determine whether the harm for 
which compensation is sought is due to an accident 
or to natural eauses.*§ 


[§ 331] e. Physical Nature of Injury; Violence, 
Marks, and “Objective Symptoms.” An “injury” as 
that word is used in compensation acts may be con- 
strued as an “injury by accident” in the sense of 
some damage or hurt to the employee®® rather than 

-as meaning harm to an employee contracted by acci- 
dent in the sense that its happening was unforeseen 
or unexpected or in some careless or unintentional 
manner in which the employee’s work was perform- 
ed,‘° and the word “injury” as used in a compen- 
sation act has, similarly, been held not to be re- 
stricted to mean “bodily injury” suffered by or 
resulting from violence, but to cover any harm- 
ful effect to the workman.7+_ Under compen- 
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sation statutes which expressly define the words “in- 
jury” or “personal injury” as used therein to mean 
“damage or harm to the physical structure of 
the body and such diseases or infections as nat- 
urally result therefrom,” actual physical harm to 
the body of the employee must appear in order to 
make an injury compensable.72 Under the view that 
the term “personal injury,” when employed in a 
workmen’s compensation act to indicate when com- 
pensation shall be paid, is broad enough to include 
any bodily injury,™® the term is not limited to in- 
juries caused by external violence or physical force™* 
and when the injury is occasioned by physical force, 
the force need not have been applied directly to that 
part of the body which it is contended has been 
harmed.7® Although it has been held that to consti- 
tute a “personal injury” within the meaning of the 
compensation acts lesion may be necessary’® it has 
also been held under other compensation acts that 
to constitute a “personal injury” within the meaning 
of those acts the injury need not be accompanied by 
some break in some part of the body or some wound 
thereon or the like.77_ Under a statute providing 


which he stood. Wilks v. Dowell,| foregoing in defining and applying 75. In re Madden, 111 N.E. 379, 
[1905] 2 K.B. 225, 7 W.C.C. 14, 2 Ann. the more ‘injury’ as related Ras 222 Mass. 487, L.R.A.1916D 1000. 

Cas. 732. ies from mine gases.” ndustria [a] Qlustration—“If one b nf 

see : — y ex 

67. Bauman vy. Roth Downs Mfg.| Commission of Ohio v. Tolson, 174 N.| ternal violence had his optic nerve 


Co., 224 N.W. 459, 460, 177 Minn. 98. 


“An injury is compensable when it 
excites, stimulates, arouses or moves 
to action an existing latent condition 
so as to result in disability.” Bau- 
man vy. Roth Dewns Mfg. Co., supra. 


Aggravation of previously impair- 
ed condition generally see infra §§ 
358-369. 


Remote and proximate consequenc- 
es as compensable injuries see infra 
§§ 390-395. 


68. Foster v. Borough of State Col- 
lege, (Pa.Super.) 168 A. 693. 


[a] Other statements.—(1) ‘‘Fre- 
quently it is difficult to determine 
whether death is due to an accident 
or to natural causes.” Foster v. Bor- 
eugh of State College, (Pa.Super.) 168 
A. 693, 694. (2) “The division line 
in many instances is very indistinct.” 
Foster v. Borough of State College, 
supra. 


63. Simmons y. Etowah Monument 
Co., 157 S.E. 260, 42 Ga.App. 633. 


70. Simmons y. Etowah Monument 
Co., supra. ' 


71. Industrial Commission of Ohio 
v. Tolson, 174 N.E. 622, 37 Ohio App. 
282. But see Industrial Commission 
of Ohio v. Franken, 185 N.E. 199, 126 
Ohio St. 299 (holding that “injury” 
in the statute refers only to disabili- 
ties which are accidental in their orig- 
in and cause). 


[a] Particular statute construed. 
—“The word ‘injury’ as used in the 
5 . Statute, section 1465-68, Gen- 
eral Code, is used for a somewhat 
particular purpose, or in rather a spe- 
cial sense, as ‘bodily injury,’ yet Web- 
ster’s definition may be properly ap- 
plied as follows: ‘1. Damage or hurt 
done to or suffered by a person or 
thing; detriment to, or violation of, 
person, character, feelings, rights, 
property, or interests, or the value 
ofathing. . .. 3. Law. An action- 
able wrong; that is, any violation of 
another’s rights for which the law 
allows an action to recover damages 
or specific property or both.’ The 
trend of judicial thought thus far has 
been generally in harmony with the 
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E. 622, 626, 37 Ohio App. 282. 


72. Choate v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 54 S. 
W.(2d) 901. 


[a] “Most, if not all, of the cases 
from other jurisdictions include that 
postulate.’ Southern Casualty Co. v. 
Flores, (Tex.Commn.App.) 1 S.W.(2d) 
eS 263 [rev (Civ.App.) 294 S.W. 


73. See supra § 326. 


74. In re Mooradjian, 118 N.E. 951, 
229 Mass. 521; Burns’ Case, 105 N.E. 
601, 218 Mass. 8, Ann.Cas.1916A 787; 
Johnson vy. London Guarantee & Ac- 
cident Co., 104 N.E. 735, 217 Mass. 
388; In re Hurle, 104 N.E. 336, 217 
Mass. 223, Ann.Cas.1915C 919, L.R.A. 
1916A 279. 


“It is not necessary to ‘personal in- 
jury’ that there be a physical impact.” 
In re Madden, 111 N.E. 379, 222 Mass. 
487, 492, L.R.A.1916D 1000. To same 
effect Mooradjian’s Case, 118 N.E. 
951, 229 Mass. 521, 523; Pace v, North 
Dakota Workmen’s Compensation Bu- 
reau, 201 N.W. 848, 351, 51 N.D. 815; 
weaqme effect Coyle v. Watson, [1915] 


[a] Impact of poisonous gases.— 
An optic neuritis caused by the im- 
pact of poisonous coal-tar gases from 
a furnace which the employee was re- 
quired to tend has been held a per- 
sonal injury, the court saying: ‘The 
noxious vapors which caused the bod- 
ily harm in this case were the direct 
production of the employer. The na- 
ture of the workman’s labor was 
such that they were bound to be 
thrust in his face. The resulting in- 
jury is direct. If the gas had ex- 
ploded within the furnace and thrown 
pieces of ‘cherry’ hot coal through 
the holes into the workman’s eyes, 
without question he would have been 
entitled to compensation. . There 
appears to be no sound distinction in 
principle between such case and gas 
escaping through the holes and strik- 
ing him in the face whereby through 
inhalation the vision is destroyed.” 
In re Hurle, 104 N.E. 336, 217 Mass. 
223, 226, Ann.Cas.1915C 919, L.R.A. 
1916A 279. 


severed close to the brain, or its 
function destroyed so as to result in 
blindness, although nothing whatever 
had been done to the eyes themselves 
or to the structures immediately sur- 
rounding them, it yet would be said 
in common speech that his eyes had 
been injured to the point of useless- 
ness. Whatever part of the human 
body thus has been made incapable 
of its normal use, so that practically 
it has ceased to be available for the 
purpose for which it was adapted, is 
certainly ‘injured,’ according to the 
common understanding of men. It 
would be difficult to say that one 
whose legs had been paralyzed [by a 
fracture of the spine] like those of 
this employee, if entitled to maintain 
an action therefor, could not prop- 
erly describe the injury as having 
been done to his legs. It seems to us 
to come within the meaning of the 
statute. It is a harm done to the 
legs, a loss or detriment caused to 
them, something which impairs their 
soundness, and diminishes their val- 
ue7) Burns: Case, 105 Nib. 601, 218 
Mass. 8, 12, Ann.Cas.1916A 787. 


76. Perangelo’s Case, 177 N.E. 892, 
893, 277 Mass. 59. 


“There must be a personal injury— 
a lesion directly traceable to a hap- 
pening in the employment and aris- 
ing out of it.” Perangelo’s Case, su- 
pra. 


Muscular strains and internal le- 
sions as compensable injuries see in- 
fra §§ 371-374. 


77. In re McCashey, (Ind.) 117 N. 
E. 268; Kingan & Co. v. Ossam, 121 
N.E. 289, 75 Ind.App. 548 [transf den 
131 N.E. 81, 190 Ind. 554]; Indian 
Creek Coal & Mining Co. v. Calvert, 
119 N.E. 519, 525, 120 N.E. 709, 68 Ind. 
App. 474. 


“A personal injury, as that term is 
used in the Workmen’s Compensation 
Act, has reference not to some break 
in some part of the body or some 
wound thereon, or the like, but rather 
to the consequence or disability that 
results therefrom.” Indian Creek 
Coal & Mining Co. v. Calvert, supra. 
To same effect Kingan & Co. v. Os- 
sam, 121 N.E. 289, 75 Ind.App. 548. 


578 [71 C.J.] 


for compensation in ease of injuries by accident, 
and providing further that the terms “injury” and 
“personal injury” shall be construed to mean only 
violence to the physical structure of the body and 
such disease or infection as naturally results there- 
from, it is unnecessary that the injury be caused 
by a force externally applied.78 While it is observed 
that an accident is often accompanied by a manifes- 
tation of foree,’® it is generally held, subject to some 
authority to the contrary,*® that to constitute an 
injury by accident within the meaning of the work- 
men’s compensation acts it is not essential that there 
be an application of violence or external force to the 
person of the workman.*! Further, under such com- 
pensation statutes it has been held that “injury by 
accident” is not synonymous with the words “bodily 
injury or death sustained by external, violent and 


{a] Significance of word “injury” 
instead of “accident.”—‘‘The use of 
the word ‘injury’ instead of ‘accident’ 
iy soe AS various sections of the 
act is . ... significant. It comports 
with the spirit and purpose of the 
act, in that it makes liability and 
compensation . . depend on the ac- 
tual injury, or the result, rather than 
on the accident, or the cause.” In re 
McCashey, (Ind.) 117 N.E. 268, 269. 


{b] As including mental or nerv- 
ous condition.—(1) A ‘personal in- 
jury” includes not merely a break in 
some part of the body, or some wound, 
but the consequence or disability re- 
sulting therefrom, such as depressed 
mental or nervous condition. Kingan 
‘& Co. v. Ossam, 121 N.B. 289, 292, 
75 Ind.App. 548 [transf den (1921) 
131 N.E. 81, 190 Ind. 554] (saying: 
‘Tt is apparent that certain mental 
‘and nervous: conditions may be as 
effective in producing disability as a 
physical wound or the loss of a mem- 
ber. Such conditions, therefore, af- 
ford a basis for compensation”). (2) 
Thus the fact that the workman was 
suffering from a mental or nervous 
condition resulting from a physical 
injury, rather than from the physical 
injury itself, cannot have the effect 
of relieving from liability. Kingan 
& Co. v. Ossam, supra. 


{[c] Mental attitude toward an in- 
jury as not included.—‘It may be con- 
ceded . . that a mental attitude 
toward an original injury, voluntarily 
assumed, cannot be said to be a re- 
sult of such injury; that intention- 
al and willful practices, and the use 
of mental processes, by which men- 
tal and physical infirmities are de- 
veloped into injurious conditions, will 
defeat a claim for compensation, as 
under such circumstances the injured 
employee becomes the _ responsible 
agent for his own condition.” King- 
an & Co. v. Ossam, 121 N.E. 289, 292, 
75 Ind.App. 548 (dictum). 


78. Lane v. Horn & Hardart Bak- 
ing Co., 104 A. 615, 261 Pa. 329, 13 
A.L.R. 963; McCauley v. Imperial 


Woolen Co., 104 A. 617, 261 Pa. 312; 
Di Marcantonio v. State Workmen’s 
Insurance Fund, 15 Pa.Dist.&Co. 56. 


79. Barker v. Shell Petroleum Cor- 
poration, 297. P: 418, 132 Kan. 746; 
Echord v. Rush, 261 P. 820, 124 Kan. 
521; Gilliland v. Ash Grove Lime & 
Portland Cement Co., 180 P. 7938, 104 
Kan. 771. 


“An accident. is i often ac- 
companied by a manifestation of 
force.” Gilliland v. Ash Grove Lime 
& Portland Cement Co., 180 P. 793, 104 
Kan. 771, 773 [quot Barker v. Shell 
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Petroleum Corporation, 297 P. 418, 
421, 182 Kan. 776; Echord v. Rush, 
261 P.. 820, 822, 124 Kan. 521]. 


80. Laprise v. C. P. R., 30 Rev. de 
Jur. (Que.) 224. 


81. Fidelity, & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 171 P. 429, 177 Cal. 


614; La Veck vy. Parke, Davis & Co., 
157 N.W. 72, 190 Mich. 604, L.R.A. 
1916D 1277; McCauley v. Imperial 


Woolen Co., 104 A. 617, 261 Pa. 312; 
Bystrom Bros. v. Jacobson, 155 N.W. 
919, 162 Wis. 180, L.R.A.1916D 966. 


[a] “Accident” in ordinary and 
usual implication distinguished.— 
“The word ‘accident’ in its ordinary 
and usual implications is associated 
with ideas of trauma, and involves to 
a degree at least elements of force, 
violence, and surprise. But in Work- 
men’s Compensation Law its meaning 
has been expanded to include any mis- 
chance resulting in physical injury 
to the bodily tissues produced by 
some unusual and extraordinary con- 
dition or happening in the employ- 
ment.” Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A: 39, 42, 164 Md. 671. 


[b] Much less must the injury be 
caused ‘by some tangible substance 
of material size.” McCauley v. Im- 
ope doth er Co., 104 A. 617, 261 Pa. 
312, 327. 


{c] Inhalation of poisonous gases 
and fumes (1) may cause “disability 
: . resulting from an accidental 
injury.” Naud v. King Sewing Mach. 
Co., .159'-N.Y.S. 910, 912, 95, Misc. 676 
[rev 164 N.Y.S. 200, 178 App.Div. 31, 
aff 119 N.E. 1061, 2238 N.Y. 567]. (2) 
So inhalation of carbon monoxide gas 
by a miner may bean accident. Kelly 
v. Auchenlea Coal Co., 48 Sc.L.Rep. 
768, 4 B.W.C.C. 417. 


[d] Nervous shock may be an ac- 
cident. Yates v. South Kirby, etce., 
Collieries, 3 B.W.C.C. 418. 


Muscular strain and overexertion 
see infra § 371. 


82. Big Jack Overall Co., (Va.) 171 
S.E. 686. 


83. Associated Employers’ Recip- 
rocal v. State Industrial Commission, 
212 P. 604, 88 Okl. 249. 


84. Fowler vy. Risedorph Bottling 
Co., 161 N.Y.S. 535, 175 App.Div. 224. 


[a] Reason for rule.—‘It may 
well be doubted whether the benefi- 
cent purposes of the law . . would 
be fully subserved if its application 
were limited to accidents of which 
there appeared an external or visible 
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accidental means,”S2 and under a statute making 
compensable “an accidental personal injury” the 
harm for which compensation is sought need not be 
a “violent injury.’’>* 
plated by a compensation act to be compensable it is 
not necessary that the injury produce or present a 
visible or external sign.*4 
an “accidental injury” within the meaning of the 
act without a visible mark upon the body of the em- 
ployee.8® Moreover, the “accident” contemplated by 
the compensation acts is not restricted to the hap- 
pening of events external to the body of the victim, 
in other words, the “accident” contemplated by the 
statute need> not exist in the character of the work 
in which the employee happens tebe engaged when 
the harmful results are produced or occur,®*® and 


For an “injury” as contem- 


Similarly, there may be 


specifically defining an “accident” 


sign. No good reason for such limi- 
tation is apparent. Certainly the 
statute has not seen fit to prescribe 
it, and it is not for this court to write 
it into the law.” Fowler yv. Risedorph 
Bottling Co., 161 N.Y.S. 535, 536, 175 
App.Div. 224. 


85. Lerner v. Rump Bros., 209 N. 
Y.S. 698, 700, 212 App.Div. 747. 


“We take it that if any injury 
comes to a workman in the course of 
his employment due to any occur- 
rence arising out of it which is refer- 
able to a definite time and of the hap- 
pening of which he can give notice 
to his employer, such occurrence and 
such injury constitute an ‘accidental 
injury’ within the act in question, 
whether the injury is a visible hurt 
to the body caused by some external 
force, or whether it is a disease or 
infection induced by a ‘sudden and 
catastrophic’ exposure.’ Lerner y. 
Rump Bros., supra. 


[a] TIllustration.—Exposure to 
cold resulting in death. Lerner v. 
Rump Bros., 209 N.Y.S. 698, 212 App. 
Div. 747. 


86. Fenton v. Thorley, [1903] A.C. 
443; McFarlane v. Hutton, 96 L.J. 
K.B. 357, [1927] W.C.&I. 270. 


[a] “In some of the earlier deci- 
sions under the. English Workmen’s 
Compensation Act, the Courts drew a 
distinction between an accident in a 
workman’s environment, external to 
his person, and an accident which is, 
so to speak, subjective or personal to 
the workman. (See Hensey v. White, 
[1900] 1 Q.B. 481, and Roper y. Green- 
wood, 83 L.T.Rep.N.S. 471). But this 
doctrine was disposed of in the later 
case of Fenton v. Thorley & Co., 
[1903] A.C. 443, decided by the House 
of Lords, in which Hensey v. White, 
and Roper v. Greenwood, supra, were 
overruled.” Hewitson v. Robin Hood 
Sate ine (Sask.) [1924] 1 Dom.L.R. 


[b] Other statements.—(1) “The 
true fact appears to be this: That if 
there is an unexpected personal in- 
jury arising from some physiological 
condition set up in the course of the 
work, that may be described as an 
accident even though there is, at the 
moment, nothing unusual or particu- 
lar which sets itsup.’’ McFarlane v. 
Hutton Brothers, Ltd., 96 L.J.K.B. 357, 
359, 360. (2) ‘It appears to me quite 
plain that a man may suffer an acci- 
dent and be entitled to recover in re- 
spect of the injury caused by the ac- 
cident within the meaning of the 
Workmen’s Compensation Act al- 
though the strain which sets up and 
puts in motion the cause of his death 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as “an unexpected or unforeseen event, happening 
suddenly and violently with or without human fault 
and producing at the time injury to the physical 
structure of the body,” a change or alteration in the 
physical structure of the body incurred during the 
performance of his work may constitute an ‘“acci- 
dent” or an accidental injury within the meaning of 
the statute’’ and this notwithstanding the absence of 
an external unforeseen event such as slipping, fall- 
ing or being struck contributing thereto.88 At any 
rate, within the meaning of a statute providing that 
compensation shall be paid for a personal injury by 
accident arising out of and in the course of em- 
ployment caused by violence or external means, to 
constitute a compensable injury it must have been 
caused by either violence or external means®® but 
a compensable injury may exist when caused by ex- 
ternal means without violence.?° Where a compen- 
sation act specifically provides that the word “acci- 
dent’? as used therein shall be construed to mean 
an unexpected and unforeseen event happening sud- 
denly and violently and producing at the time an 
objective symptom of an injury, the “objective symp- 
tom’ contemplated by the act has been held to refer 
to any visible changed condition of the employee’s 
body,®! and the phenomenon of death itself may con- 


may arise in the ordinary exercise 
of his work which he is employed to 
do, and is not of a special or momen- 
tary character.” McFarlane v. Hut- 


ness, 
clearly 
symptoms 


nausea, 
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expressions of pain 
involuntary, 
indicating a deleterious 
change in the bodily condition may 
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stitute such an “objective symptom” as is contem- 
plated by the statute.°2 Moreover, the sudden oc- 
currence of death may satisfy the requirement of 
such statute that the accident be one which happens 


“violently.’’®8 


Heat exhaustion, heat stroke, or sunstroke as bod- 
ily injury.°* Under a statute requiring that there 
be “harm or damage to the physical structure of the 
body,” heat exhaustion may constitute the type of 
bodily injury that is contemplated by the statute,®® 
and it has similarly been held that a heat stroke pro- 
ducing death may constitute an “injury to the physi- 
cal structure of the body” within the meaning of the 
same compensation acts.°*. Death from sunstroke 
is also compensable as a violent injury produced by 
an external power which is not natural, within a 
requirement that an injury to be compensable com- 
prise these elements.?? 


Injury to wooden leg. Under a statute providing 
for the payment of compensation for a “personal in- 
jury,” injury to the wooden leg of a workman is not 
compensable as a “personal injury” within the mean- 
ing of the workmen’s compensation act.°® 


{§ 332] f. Intention or Design as Affecting Acci- 
dental Nature of Injury.°° In accordance with the 


590, 591, 61 A.L.R. 216 [rev (Civ.App.) 
294 S.W. 606]. 


“While there may be physiological 


or any other 


ton Brothers, Ltd., supra. 


87. Babich v. Oliver Iron Mining 
Co., 195 N.W. 784, 786, 202 N.W. 904, 
157 Minn. 122. 


88. Babich v. Oliver Iron Mining 
Co., Supra. 


“Tf there is a causal connection be- 
tween the work the employee is doing 
and the [harm which results to], ... 
the physical structure of his body, 
the injury comes within the defini- 
tion of accidental, even though there 
is nothing extraordinary occurring in 
or about the work itself such as slip- 
ping, or falling, or being hit.” Ba- 
bich y. Oliver, supra. 


89. Blair v. State Industrial Acci- 
dent Commission, 288 P. 204, 133 Or, 
450. 


90. Banister v. State Industrial 
Accident Commission of Oregon, 19 
P.(2d) 408, 404, 142 Or. 97. 


“Tt was not an accident caused by 
violence, but it was caused by exter- 
nal means.’’ Banister v. State Indus- 
trial Accident Commission of Oregon, 
supra. 


[a] Tllustration.—Where a work- 
man was injured by reason of com- 
ing into contact with poison oak while 
cutting brush, the injury was held to 
be compensable. Banister vy. State 
Industrial Accident Commission of 
Oregon, 19 P.(2d) 403, 142 Or. 97. 


91. Brewer v. Ash Grove Lime & 
Portland Cement Co., 25 S.W.(2d) 
1086, 223 Mo.App. 983; Manning v. 
Pomerene, 162 N.W. 492, 101 Neb. 
127. 


{a] Not restricted to symptoms 
ascertainable by sight or touch.—In 
overruling the contention that ‘ob- 
jective symptoms” means symptoms 
of an injury which can be seen or as- 
certained by touch, it has been said: 
“We are of opinion that the expres- 
sion has a wider meaning, and that 
symptoms of pain and anguish, such 
as weakness, pallor, faintness, sick- 


, 


the instant case the ‘event’ 


constitute objective symptoms as re- 
quired by the statute.” Manning v. 
Pomerene, 162 N.W. 492, 493, 101 Neb. 
127 [quot Brewer v. Ash Grove Lime 
& Portland Cement Co., 25 S.W.(2d) 
1086, 1089, 223 Mo.App. 983]. 


92. Brewer v. Ash Grove Lime & 
Portland Cement Co., supra. 


[a] Other statements.—(1) ‘We 
think the defendant is in error in 
trying to distinguish or show the dif- 
ference between the ‘event’ and the 
‘death,’ for as we read and construe 
the statute, guided by the’ opinions 
of our own courts, as well as the opin- 
ions of other states, we are led to 
believe that in the determination of 
was the 
‘death,’” Brewer v. Ash Grove Lime 
& Portland Cement Co., 25 S.W.(2d) 
1086, 1088, 1089, 223 Mo.App. 983. (2) 
“Tf the ‘event’ was the ‘result,’ in 
this instance the ‘death,’ which we 
think is correct, then the ‘objective 
Symptom’ was the visible changed 
condition of the body from one of life 
and vitality to that of death.” Brew- 
er v. Ash Grove Lime & Portland Ce- 
ment Co., supra. 


[b] Where employee is killed.— 
“Objective symptom of injury” to an 
employee killed during employment 
necessary to show compensable acci- 
dent was held to be the changed con- 
dition of the body from life to death. 
Brewer v. Ash Grove Lime & Port- 
land Cement Co., 25 S.W.(2d) 1086, 
1089, 223 Mo.App. 983, 


93. Brewer v. Ash Grove Lime & 
Portland Cement Co., supra. 


“Since death occurred suddenly 
from some cause, does it not of itself 
answer the question that the cause 
was violent?” Brewer vy. Ash Grove 
Lime & Portland Cement Co., supra. 


94. Heat exhaustion and heat 
stroke as compensable injuries gen- 
erally see infra § 375. 


95. Security Union Casualty Co. v. 
O’Pry, (Tex.Commn.App.) 1 S.W.(2d) 


an external power, 


differences between ‘heat exhaustion,’ 
on the one hand, and ‘heat stroke’ or 
‘sunstroke,’ on the other, the fact of 
bodily injury being shown when ‘heat 
exhaustion’ is shown must be taken 
as settled.” Security Union Casual- 
ty Co, v. O’Pry, supra. 


96. Texas Employers’ Ins. Ass’n v. 
Heaaat (Tex.Civ-App:) 279 S.W.: 516, 


[a] Reason.—‘‘In other words, an 
external cause or agency which, when 
applied thereto, produces such perceép- 
tible change in the body or its func- 
tions as to suddenly still forever the 
operation of its vital organs... 
necessarily inflicts an injury upon its 
physical structure.” Texas Employ- 
ers’ Ins. Ass’n y. Moore, supra. 


97. State v. District Court, Ram- 
sey County, 164 N.W. 916, 138 Minn. 
250, L.R.A.1918F 918. 

[a] “Violent injury produced by 
not natural.”— 
“The intense heat of the sun, asso- 
ciated with the humidity of the at- 
mosphere - as an external cause, 
was a violent agency, in the sense 
that it worked upon decedent so as 
to cause his injury and death. The 
conclusion that his death was caused 
by violent and external means, is in- 
evitable. That a death is unnatural 
imports a violent agency as the 
cause.” State v. District Court, Ram- 
sey County, 164 N.W. 916, 917, 138 
Minn. 250, L.R.A.1918F 918. 


98. London Guarantee & Accident 
Co. v. Industrial Commission, 249 P. 
642, 80 Colo. 162, 163. 


“Compensation can be awarded for 
personal injuries only . . which: 
means injury to the person. 1) 
wooden leg is.a man’s property, not 
part of his person, and no compensa- 
tion can be awarded for its injury.” 
London Guarantee & Accident Co. v. 
Industrial Commission, supra. 


99. Cross references: 
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view that the “undesigned’” element in the defini- 
tion of a compensable “accident” within the mean- 
ing of the compensation acts! has reference to the 
design of the victim rather than to the design of an- 
other whose act may have inflicted the harm for 
which compensation is sought,? although it has been 
broadly stated that an injury may be the result of ac- 
cidental means so as to be compensable notwith- 
standing the act producing the injury was inten- 
tional® and that a death resulted from the intentional 
act of another does not preclude compensation under 
a statute providing that compensation shall be paid 
for “accidental injury,’’* and these rules have been 
applied to disability or death resulting from inten- 
tional assaults by third persons® and to injuries sus- 
tained by an employee by reason of the intentional 
act of an employer,® it has also been held that inju- 
ries resulting from the intentional act of the employ- 


Intentional injury as compensable 


when: 
Inflicted by: 


Employer or fellow servant see 
infra § 334. 


Third persons see infra § 334. 
Self-inflicted see infra § 484. 


Serious and willful misconduct of em- 
ployee see infra § 478. 


1. See supra § 326. 


2. Trim Joint Dist. School v. Kel- 
ly, [1914] A.C. 667, 679, 7 B.W.C.C. 
274 [dism appeal 6 B.W.C.C. 921]. 


“Accident includes any injury 
which is not... designed by the 
workman himself.” Haldane, L. C., 
in Trim Joint Dist. School v. Kelly, 
supra. 


3. General American Tank Car 
Corporation v. Weirick, 133 N.E. 391, 
392, 77 Ind.App. 242. 


“An injury may be the result of 
an accidental means, though the act 
involving the accident was inten- 
tional.” General American Tank Car 
Corporation vy. Weirick, supra. 


4. Spanger v. Broadway Brewing 
& Malting Co., 169 N.Y.S. 574, 575, 
182 App.Div. 443. 


“The fact that the death . . . was 
intentionally caused does not defeat 
the claim.’’ Spanger v. Broadway 
Brewing & Malting Co., supra. 


5. See infra § 334. 
6 See infra § 334. 
7. See infra § 334. 


8. Helburg v. Town of Louisville, 
180 P. 751, 66 Colo. 231. 


9. See infra § 334. | 


10. Fault or negligence of em- 
ployee as affecting right to compen- 
sation generally see supra § 9. 


11. See statutory provisions; and 
cases infra this note. 


[a] Compared with common law. 
—'‘Under the common law the bur- 
den of industrial accident, where no 
fault was attributable to employer or 
workman, fell on the workman. Un- 
der the new law it falls, primarily at 
least, on the employer.’ Western In- 
demnity Co. v. Pillsbury, 151 P. 398, 
402, 170 Cal. 686. 


{b] Fallure to specify certain em- 
ployments as “hazardous” does not 
prevent imposition of liability with- 
out fault, and in this connection it 
was said: “We have not overlooked 
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the circumstance that the Boynton 
Act, unlike some of the other stat- 
utes to which we have referred, does 
not limit the newly created scheme 
of compensation to specially enu- 
merated industries, selected as and 
declared to “He é@xtrahazardous in 
character. We do not conceive that 
this difference has any real bearing 
upon the constitutional questions 
heretofore discussed. The legisla- 
tive power to impose the liability 
upon an employer who is without 
fault does not, in the view of the 
courts which have dealt with the sub- 
ject, rest upon the consideration that 
the particular employer is conducting 
an industry in which injury is more 
likely to result than in some other. 
If the burden may be imposed upon 
any employer conducting a lawful 
and necessary industry, it may be im- 
posed upon all who are conducting in- 
dustries in which, in the judgment of 
the Legislature, the public welfare 
requires this measure of protection.” 
Western Indemnity Co. v. Pillsbury, 
151 P. 398, 403, 170 Cal. 686. 


12. Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 242 Ky. 
266; Grannison’s Adm’r v. Bates & 
Rogers Const. Co., 219 S.W. 806, 187 
Ky. 538; Guay v. Brown Co., 142 A. 
697, 83 N.H. 392, 60 A.L.R. 1284; Con- 
rad v. Cook Lewis Foundry Co., 153 
S.E. 266, 198 N.C. 73; Vennen v. New 
Dells Lumber Co., 154 N.W. 642, 161 
Wis. 370, L.R.A.1916A 273, Ann.Cas. 
1918B 293. 


[a] Reasons for rule—(1) “To 
hold that the act does not cover in- 
juries caused by negligence that re- 
sulted in death would be taking from 
the act a very material part of it and 
would work the destruction of its 
harmonious purpose.” Grannison’s 
Adm’r v. Bates & Rogers Const. Co., 
219 S.W. 806, 808, 187 Ky. 538. (2) 
“If the design of the statute were 
merely to impose a new rule of lia- 
bility for fault, there would be force 
in the contention that, where unusual 
physical weakness of the workman, 
not known to or reasonably discov- 
erable by the employer, is a con- 
tributing cause of the injury, there 
should be no recovery. But the act 
has a very different object in view. 
Compensation is not dependent upon 
any fault of the employer, but is 
awarded whenever the fortuitous 
event overtakes the workman in the 
course of and out of his employment. 
Its object is alleviation of misfortune 
and not compensation for a 


[b] As distinguished from mean- 


[§§ 332-333. 


er are not compensable as an “accident arising out 
of and in the course of the employment” within the 
meaning of a compensation act.’ 
pensation act itself specifically provides that compen- 
sation shall be paid for an injury only when it “is not 
intentionally self-inflicted or intentionally inflict- 
ed by another,” an injury inflicted intentionally 
within the terms of the act is not compensable,*® 
and this rule has been applied to death result- 
ing from an assault by a third person.?® 


Where the com- 


[§ 333] g. Fault or Negligence.t° By express 
provision of workmen’s compensation acts injuries 
sustained by.employees may be compensated for, re- 
gardless of questions of fault,1? but, regardless of 
such provision, the compensable nature of injuries 
as having been accidentally sustaitted by a workman 
is not affected by questions of negligence or fault.** 


ing of “accident” generally.—‘‘Gen- 
erally speaking, the word ‘accident’ is 
held to mean an unusual, unexpected, 
and undesigned event, happening 
without negligence. se, Bud, as: 
used in the Workmen’s Compensation 
Act, it is held to mean the happening 
of such event with or without negli- 
gence.” Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 88, 242 
Ky. 266. 


[c] Other statements.—(1) “The 
Compensation Law discarded the the- 
ory of fault as the basis of liability 
and conferred an absolute right of 
compensation on every employee who 
is injured by an ‘accident arising eut 
of and in the course of the employ- 
ment.’’”? Conrad v. Cook Lewis Foun- 
dry Co., 153 S.E. 266,.268, 198 N.C. 73. 
(2) “ ‘Accident’ within the meaning Of 
the act includes ‘any unexpected or 
unusual event happening with or 
without negligence.’ ” Grannison’s 
Adm’r v. Bates & Rogers Const. Co., 
219 S.W. 806, 808, 187 Ky. 538. (3) 
“Compensation laws proceed upon the 
theory that the injured workingman 
is entitled to pecuniary relief from 
the distress caused by his injury, as 
a matter of right, unless his own 
willful act is the proximate cause, 
and that it is wholly immaterial 
whether the injury can be traced to 
the negligence of the master, the neg- 
ligence of the injured employee or a 
fellow servant, or whether it results 
from an act of God, the public enemy, 
an unavoidable accident, or a mere 
hazard of the business which may or 
may not be subject to more exact 
classification; that his compensation 
shall be certain, limited by the im- 
pairment of his earning capacity, pro- 
portioned to his wages, and not de- 
pendent upon the skill or eloquence of 
counsel or the whim or caprice of a 
jury; that as between workmen of 
the same class who suffer like inju- 
ries, each shall receive the same com- 
pensation, and that, too, without the 
economic waste incident to protract- 
ed litigation and without reference to 
the fact that the injury to the one 
may have been occasioned by the neg- 
ligence of the master, and to the other 
by reason of his own fault.’ Lewis 
& Clark County v. Industrial Accident 
Board of Montana, 155 P. 268, 270, 52 
Mont. 6, L.R.A.1916D 628. (4) “It is 
. . . insisted: that the act should 
be confined to accidental injury and 
death as distinguished from death 
caused by negligence or wrongful act; 
in other words, the argument is that 
the act was not intended to embrace 
cases in which the employee came to 
his death by negligence or wrongful 
act. There is, however, no room for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Accordingly an injury may have accidentally been 
sustained, although resulting from carelessness or 
negligence on the part of the injured workman or 
of his employer,!* or from the negligence!‘ of a third 


person. 


{§ 334] 3. Willful or Intentional Acts of Employ- 
er, of Fellow Servant, or of Third Persons.1® 
accordance with the rule that it is the expectation, 
foresight, and design of the victim that is to be re- 
garded in determining whether there exists the un- 


such a distinction found in the act. 
It applies when its provisions are ac- 
cepted in every case of injury or 
death that occurs within the scope 
of the act, whether it be brought 
about by accident or negligence.” 
Grannison’s Adm’r v. Bates & Rogers 
Const. Co., supra. (5) ‘‘Whether the 
employer, the employee, or the fellow 
“employee is guilty of negligence or 
not is immaterial, so far as the liabil- 
ity of the employer is concerned.” 
Ferguson v. Cady-McFarland Gravel 
Co., 101 So. 248, 249, 156 La. 871. (6) 
“The intention of the legislature to 
include accidental injuries resulting 
from negligence within the language 
of the Compensation Act is so mani- 
fest that there is no room to indulge 
in construction of the language em- 
ployed. In the popular sense the 
words as used in the Compensation 
Act, referring to a personal injury ac- 
cidentally sustained by an employee 
while performing services growing 
out of and incidental to his employ- 
ment, include all accidental injuries, 
whether happening through negli- 
gence or otherwise except those in- 
tentionally self-inflicted.” Vennen v. 
New Dells Lumber Co., 154 N.W. 640, 
642, 161 Wis. 370, 373, L.R.A.1916A 
273, Ann.Cas.1918B 293. 


13. Ga.—Horn y. Planters’ Prod- 
ucts Co., 151 S.E. 552, 40 Ga.App. 787. 


Ill.—Erickson y. American Well 
Works, 196 Ill.App. 346. 


Ky.—Phil Hollenbach Co. v. Hol- 
lenbach, 204 S.W. 152, 181 Ky. 262, 
13 A.L.R. 524. 


Md.—American Ice Co. v. Fitzhugh, 
re A. 999, 128 Md. 382, Ann.Cas.1917D 


Mich.—Robbins v. Original Gas En- 
gine Co., 157 N.W. 437, 191 Mich. 122. 


N.J.—Taylor v. Seabrook, 94 A. 399, 
87 N.J.Law 407. 


N.Y.—Moore v. Lehigh Valley R. 
Co., 154 N.Y.S. 620, 169 App.Div. 177 
{aff 111 N.E. 1092, 217 N.Y. 627]. 


W.Va.—Archibald v. Ott, 87 S.E. 
791 (77 W.Va. 448, L.R.A.1916D 1013]. 


Wis.—Vennen v. New Dells Lumber 
Co., 154 N.W. 640, 161 Wis. 370, 373, 
L.R.A.1916A 273, Ann.Cas.1918B 293. 


See Pacific Fruit Express Co. v. 
Industrial Commission of Arizona, 
258 P. 253, 254, 32 Ariz. 299, 55 A.L. 
R. 975 (dictum); Aldrich v. Dole, 249 
P. 87, 43 Idaho 30, 36 (Budge, J., in 
specially concurring opinion and 
quoting C. J. to text effect). 


[a] Other statements.—(1) “It is 
plain enough from the terms of the 
act that, when an injury arising from 
a risk of the business is suffered 
while the employee is doing the thing 
which his employment fairly requires 
him to do, he will be entitled to com- 
pensation (except when the injury is 
caused by the willful and serious 
misconduct of the injured employee, 
or by his intoxication), although he 
was doing the work in a negligent or 
unusual way.’ Mann v. Glastonbury 
Knitting Co., 96,A. 368, 369, 90 Conn. 
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as contemplated by workmen’s compensation acts, 
and in accordance with the rule that there may be 
an “accident” within the meaning of the compensa- 
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; ene 
expected factor necessary to constitute an “accident 


a 16 


tion acts notwithstanding the act involving the acci- 
dent was intentional,!7 an injury may have been ac- 


In 


116, L.R.A.1916D 86. (2) “Compensa- 
tion under this act is not rested upon 
the negligence of the master, nor is it 
defeated by the contributory negli- 
gence of the applicant, or claimant, 
unless the contributory negligence 
amounts to willful misconduct.” 
Hollenbach y. Hollenbach, 204 S.W. 
152, 181 Ky. 262, 272, 13 A.L.R. 524. 


[b] “Use of the word ‘accident’ 
- . .. Was not intended to exclude 
from the operation of the statute in- 
juries chargeable to negligence on the 
part of either the employer or the 
employee, but the word is used for 
the purpose of distinguishing the 
kind of injuries dealt with by the 
statute from diseases not naturally 
growing out of injuries arising out 
and in the course of employment, 
from injuries caused by the willful 
act of a third person directed against 
such employee, for reasons personal 
to such employee . . . and from 
willful misconduct on the part of the 
employee.’ Horn v. Planters’ Prod- 
ucts Co., 151 S.E. 552,.40 Ga.App. 787. 


[c] “One of the main objects of 
the Workmen’s Compensation Act 
was to enable an injured employee 
to recover from an employer when, 
of course, he comes under the act, 
according to a scheduled and limited 
rate of compensation, regardless of 
assumption of risk or whose negli- 
gence caused the injury; thus assur- 
ing the employee of some compensa- 
tion for the injury and assuring the 
employer that his liability will be 
limited.” Critchfield v. Akin, 127 S. 
E. 816, 818, 33 Ga.App. 668 [quot Horn 
v. Planters’ Products Co., 151 S.E. 552, 
40 Ga.App. 787]. 


[ad] Compared with common-law 
rule.—“The harsh rule of the common 
law by which the unfortunate work- 
man was required to bear all the bur- 
den of loss incident to an accident in 
his employment which disabled him, 
if he was guilty of negligence which 
so contributed to his injury that but 
for such negligence on his part he 
would not have been injured, al- 
though the master was also guilty of 
negligence, has been wholly abrogat- 
ed by this modern system, and a re- 
covery of a workman is not made to 
depend upon the negligence of a mas- 
ter nor is it defeated by the contribu- 
tory negligence of the servant, un- 
less it amounts to willful miscon- 
duct.” Phil Hollenbach Co. v. Hol- 
lenbach, 204 S.W. 152, 181 Ky. 262, 
273, 18 A.L.R. 524. 


[e] Under statutes specifying 
“personal injury by accident” are 
compensable.—‘‘The courts have fa- 
vored a liberal construction of these 
statutes, and heid that where the 
statute says ‘personal injury by ac- 
cident,’ the harm suffered is first to 
be considered and, next, whether it 
was unexpected or undesigned. In 
this view it would seem, therefore, 
that if an injury is sustained in the 
course of employment and is not 
caused by the wilful intention of the 
employee to injure himself or to in- 
jure another, compensation should be 
allowed under the statute. Our stat- 


cidentally sustained so as to be compensable, although 
resulting from the willful act of a third person.** 
For example, injuries or death resulting from the 
willful or criminal assault of a third person is com- 
pensable as an “accident”?!® or as an “accidental in- 


utes make no mention of the effect of 
contributory negligence in such 
cases.” Aldrich v. Dole, 249 P. 87, 
43 Idaho 30, 36. 


14. Teems v. Enterprise Mfg. Co., 
154 S.E. 466, 41 Ga.App. 708; Horn 
v. Planters’ Products Co., 151 S.E. 
552, 40 Ga.App. 787; Mercer v. Ott, 
89 S.E. 952, 78 W.Va. 629; Manson y. 
Worth, ete.) Ss S:1Co., (1913). .S:C. 921, 
50 Se.L.Rep. 687, 6 B.W.C.C. 830. 


{a] Reasons for use of word ‘‘ac- 
cident” stated.—The word “accident” 
does not exclude injuries from e 
employer’s or employee’s negligence, 
but distinguishes injuries from dis- 
eases and willful injury of a third 
person or the employee’s willful mis- 
conduct. Horn v. Planters’ Products 
Co., 151 S.E. 552, 40 Ga.App. 787. 


[b] Employers’ negligence.—An 
injury by “accident” compensable un- 
der a compensation act may include 
an injury from the negligence of the 
employer, affording a right of action 
at common law. Teems v. Enter- 
prise Mfg. Co., 154 S.E. 466, 41 Ga. 
App. 708. 


15. Effect of serious and willful 
misconduct and of intoxication of em- 
ployee see infra § 478 et seq. 


Injury inflicted by third person for 
personal reasons see infra § 486. 


Willful or intentional acts of third 
persons as arising out of, or in the 
course of, employment see infra § 


433. 
16. See supra § 328. 
17. See supra § 332. 
18. Western Grain, etc., Co. v. Pills- 


bury, 159 P. 4238, 173 Cal. 185; West- 
ern Metal Supply Co. v. Pillsbury, 156 
P. 491, 172 Cal. 407, Ann.Cas.1917E 
390; Western Indemn. Co. v. Pills- 
bury, 151. BPx.393,-470, Cal...686,.206; 
Trim Joint Dist. School v. Kelly, 7 
B.W.C.C. 274 [dism appeal 6 B.W.C.C. 
921]; Anderson v. Balfour, 3 B.W.C.C. 
588; Nisbet v. Rayne, 3 B.W.C.C. 507. 
Contra Murray v. Denholm, 5 B.W. 
Cs 496; Blake v. Head, 5 B.W.G.C. 


“An injury may be accidental even 
though it be intentionally inflicted by 
a_ third person.” Western Metal Sup- 
ply Co. vy. Pillsbury, 156 P. 491, 496, 
172 Cal. 407, Ann.Cas.1917E 390. 


[a] Injury produced by attack of 
third person is accidental to vietim.— 
(1) “It is clear that an injury caused 
by the attack of a third person may 
be accidental so far as the injured 
person is concerned.” Western In- 
demnity Co. v. Pillsbury, 151 P. 398, 
406, 170 Cal. 686. (2) To whom event 
must be unexpected, unforeseen, or 
undesigned to be accidental general- 
ly see supra § 328. 


19. Ala.—McLaughlin vy. Davis 
Lumber Co., 125 So. 608, 220 Ala. 
440; Dean y. Stockham Pipe & Fit- 
tings). Co:, 1235 So, 225, 220, -Alat* os 
[foll Continental Gin Co. v. ConneN, 
124 So. 916, 220 Ala. 697]. 


Cal.—Western Grain, ete, Co. v. 
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jury”2° within the meaning of the compensation acts. 
Moreover, injuries resulting from an assault by a 
third person, arising out of the employment of the 
victim, are likewise compensable under a statute pro- 
viding that compensation shall be paid for “person- 
Under a statute providing that com- 
pensation shall be paid for injuries resulting from 


al injuries.’’?? 


Pillsbury, 159 P. 423, 173 Cal. 135; 
Western Metal Supply Co. v. Pills- 
bury, 156 P. 491, 172 Cal. 407. 


Ga.—Pinkerton Nat. Detective 
Agency v. Walker, 122 S.E. 202, 157 
Ga. 548 [aff.117 S.E. 281, 30 Ga.App. 
91]; Keen v. New Amsterdam Casual- 
ty Co., 129 S.E. 174, 34 Ga.App. 257. 


Mo.—Sweeny v. Sweeny Tire Stores 
Co.,, (App.) 49 S.W.(2d) 205. 


'N.C.—Goodwin v. Bright, 163 S.E. 
576, 202 N.C. 481; Conrad v. Cook- 
Lewis Foundry Co., 153 S.H. 266, 198 
N.C. 723. See to same effect Harden 
v.! Thomasville Furniture Co., 155 S. 
E. 728, 729; 199 N.C. 7383 (dictum). 


’ Okl.—Stasmas v. State Industrial 
Commission, 195 P. 762, 80 Okl. 221, 
15 A.L.R. 576. 


Pa.—Vosnak v. Kiskiminetas Val- 
ley Coal Co., 123 A. '507, 278 Pa. 557; 
Malky v. Kiskiminetas Valley Coal 
oes A. 505,°278 Pa.*552,° 31 “AVEER: 


Tenn.—Early-Stratton Co. v. Rolli- 
son, 800 S.W. 569, 156 Tenn. 256. 


Eng.—Trim Joint District School 
Board of Management -v. Kelly, 
[1914] A.C. 667. 


See State v. District Court of Itasca 
County, 168 N.W. 555, 140 Minn. 470 
(dictum saying that, under a statute 
defining an “accident” to mean an un- 
expected or unforeseen event happen- 
ing suddenly and violently with or 
without human fault, “it is not ques- 
tioned that a willful assault may be 
an accident within the definition of 
the act’’). 


[a] Other statements of rule.—(1) 
“Tt is the decided weight of author- 
ity in Great Britain and the United 
States that an assault by a third par- 
ty resulting in an injury and disabil- 
ity, is such an injury as comes with- 
in the Workmen’s Compensation 
Law.” Stasmas v. State, 195 P. 762, 
763, 80 Okl. 221, 15 A-LL.R. 576. (2) 
“Tt is now well settled in these work- 
men’s compensation cases that the 
fact that an injury is the result of 
the willful or criminal assault of an- 
other does not prevent the injury 
from being accidental.” Stasmas v. 
State Industria] Commission, supra 
{quot Early-Stratton Co. v. Rollison, 
300 S.W. 569, 570, 156 Tenn. 256]. (3) 
‘Tt is the settled law of this juris- 
diction that a willful assault upon an 
employee may be an ‘accident’ within 
the definition of the Workmen’s Com- 
pensation Statute.” W. B. Davis & 
Son v. Ruple, 130 So. 772, 774, 222 Ala. 
52. (4) “The fact that the injury is 
the result of the willful or criminal 
assault of a third person upon an em- 
ployee while engaged in the work of 
his employment does not necessarily 
prevent the injury from being acci- 
dental within the meaning of the 
Compensation Act.” Keen v. New 
Amsterdam Casualty Co., 129 S.E. 174, 
24Ga.App. 257.' (5) “It is’ well set- 
tled that a willful assault upon an 
employee f ¥ iy third 
person, may be an ‘accident’ within 
the definition of the act.” Ex p. Cole- 
man, 100 So. 114, 211 Ala. 248, 249 
{quot Mallory S. S. Co. v. Higgins, 
111 So. 758, 22 Ala.App. 26, 27]. 
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[b] “In view of its broad legisla- 
tive purpose a willful assault upon 
the employee may be an accident 
within the meaning of the Compen- 
sation Law.” Dean v. Stockham Pipe 
& Fittings Co., 123 So. 225, 227, 220 
Ala. 25 [foll Continental Gin Co. v. 
Connell, 124 So. 916, 220 Ala. 697]. 


[ec] Analogy to interpretation of 
“accident” in insurance policies.— 
“This interpretation of the term ‘ac- 
cident’ is in strict analogy to the 
meaning given to the term by this 
court in construing accident insur- 
ance policies.” Early-Stratton Co. v. 
eB 300 S.W. 569, 570, 156 Tenn. 


[d] Illustrations.—(1) The death 
of a night watchman resulting from 
the willful assault of some third per- 
son while the watchman was making 
his rounds was«held:to be an ‘‘acci- 
dent” within the act. Dean y. Stock- 
ham Pipe & Fittings Co., 123 So. 225, 
220 Ala. 25 [foll in Continental Gin 
Co. v. Connell, 124 So. 916, 220 Ala. 
697]. (2) Death of night watchman, 
slain by trespasser while the watch- 
man was discharging his duty, was 
held to be an “accident” Within the 
meaning of the Workmen’s Compen- 
sation Act. McLaughlin v. Davis 
Lumber Co., 125 So. 608, 220 Ala. 440. 
(3) Where one employed as a night 
watchman was, during his employ- 
ment, killed by the willful act of a 
third person, it was held that his 
death was the result of an “accident” 
within the meaning of the act. West- 
ern Grain, etc., Co. v. Pillsbury, 159 
P. 423, 173 Cal. 185; Western Metal 
Supply Co. v. Pillsbury, 156 P. 491, 
172 Cal. 407. (4) Where a garage 
mechanic, while seeking instructions 
from his employer relative to a cer- 
tain job, was shot by a customer of 
the employer who had irritated the 
customer by refusing to do addition- 
al work on the customer’s car with- 
out further charge, it was held that 
the injuries sustained by the mechan- 
ic constituted a compensable “acci- 
dent” within the act. Keen v. New 
Amsterdam Casualty Co., 129 S.E. 174, 
34 Ga.App. 257. (5) Where a private 
detective, while acting as watchman, 
was killed by a thief whose flight he 
was attempting to prevent, his death 
was held to be a compensable ‘‘acci- 
dent” within the meaning of the 
Workmen’s Compensation Act, where 
it appeared that the assailant did not 
know the slain employee nor that he 
was a detective. Pinkerton Nat. De- 
tective Agency v. Walker, 122 S.E. 
202, 157 Ga. 548 [aff 117.S.E. 281, 30 
Ga.App. 91]. (6) Death of an em- 
ployee who was shot by some un- 
known third person while deceased 
was engaged in getting up steam in 
the boilers of his employer’s mill was 
held to be an ‘accident’? within the 
meaning of the statute. Goodwin v. 
Bright, 163 S.B. 576, 202 N.C. 481. (7) 
Where employees were required to oc- 
cupy a shanty on the premises of the 
employer while not at work, and, 
while it was so occupied at night a 
bomb was thrown through a window, 
and it exploded, injuring some em- 
ployees and killing others, it was held 
that there existed a compensable ‘‘ac- 
cident” within the meaning of the 
compensation act, and that the harm 
for which compensation was sought 
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a “fortuitous event” death resulting from an assault 
by a third person was held to be compensable.?* 
any rate injury sustained as a result of an assault by 
a third person may constitute an “accident arising 
out of and in the course of the employment” within 
the meaning of that language in compensation acts.”* 
Where the compensation act provides that for an in- 


At 


was caused by the acts of strikers 
was held to be immaterial as affecting 
the right to compensation, if other 
elements necessary to a recovery ap- 
pear. Vosnak v. Kiskiminetas Valley 
Coal Co., 123 A. 507, 278 Pa. 557; Mal- 
ky v. Kiskiminetas Valley Coal Co., 
123 A. 505, 278 Pa. 552, 31 A.L.R. 1082. 
(8) Death of store salesman killed by 
a robber’s accomplice when the sales- 
man grabbed the rokber, who was en- 
gaged in holding up the store in which 
deceased ‘was employed was held to 
be caused by “accident,” within Com- 
pensation Act (Rev. St. [1929] § 3305 
(b). Sweeny v. Sweeny Tire Stores 
Co., (Mo.App.) 49 S.W.(2d) 205. (9) 
Death of a schoolmaster of an indus- 
trial school resulting from the will- 
ful assault of some pupils whom he 
had put under certain restrictions 
was held to be an “accident” within 
‘the compensation act. Trim Joint 
District School Board of Management 
v. Kelly, [1914] A.C. 667. 


20. Spang v. Broadway Brewing & 
Morte. Co., 169 N.Y.S. 574, 182 App, 
Vv. : 


[a] Tlustration.—Where a_  col- 
lector for a brewery was intentionally 
shot and killed for the purpose of 
robbing him of his employer’s money 
it was held that there was “‘accidental 
injury,’ within the meaning of Work- 
men’s Compensation Law § 29. Spang 
v. Broadway Brewing & Malting Co., 
169 N.Y.S. 574, 182. App.Div. 443. 


21. Zygmuntowicz v. American 
Steel & Wire Co. of New Jersey, 134 
N.E. 385, 387, 240 Mass. 421. 


“It is settled that injury caused by 
an assault upon an employee,~ which 
arises out of and in the course of his 
employment, falls within the act.” 
Zygmuntowicz v. American Steel & 
Wire Co., of New Jersey, supra. 


[a] Particularly in view of waiver 
of victim’s common-law rights.—An 
injury caused by *an assault on an 
employee which arises out of, and in 
the course of, his employment is with- 
in the Workmen’s Compensation Act, 
especially in view of Gen. L. ec 152 § 
24, providing that an employee shall 
be held to have waived his common- 
law right of action for personal in-' 
juries if he shall not have given writ- 
ten notice at the time of his contract 
of hire that he claimed such right. 
Zygsmuntowicz v. American Steel & 
Wire Co. of New Jersey, 134 N.E. 385 
240 Mass. 421. E 


22. Stertz v. Industrial Insurance 
Commission of Washington, 158 )P. 
256, 91 Wash. 588, Ann.Cas:1918B 354. 


[a] Tllustration-—Compensation 
was allowed to the dependents of a 
deceased employee where he had been 
the foreman of a logging train and 
was killed by a discharged employee 
who waylaid the train. Stertz v. In- 
dustrial Insurance Commission of 
Washington, 158 P. 256, 91 Wash. 588, 
Ann.Cas.1918B 354. 


23. Willner vy. Katz, 134 A. 611, 4 
N.J.Misc. 811 [aff 187 A. 917, 103 NJ. 
Law 698]. 


[a] For example, where an em- 
ployee apparently did not elevate his 
hands quickly enough to suit the com- 
mand of holdup men who entered his 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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jury to be compensable it must’ be one “not inten- 
tionally self-inflicted or intentionally inflicted by an- 
other, “death” resulting from the willful assault of 
a third person is not, of course, compensable.?* 


Trespasser. 


ble.25-34 


Injuries or death resulting from intentional or 
willful acts of employer or of other employees. 
though there is authority to the effect that injuries 
resulting from an intentional attack of an employer 
are not compensable as an “accident,” or at any rate, 


as an “accident arising out of or 


employer’s premises where the em- 
ployee was at work and he was shot 
by one of the holdup men, it was held 
that injuries thus sustained consti- 
tuted ‘fan accident arising out of and 
in course of the employment.” Will- 
ner v. Katz, 134 A. 611, 4 N.J.Misc. 
811 [aff 137 A. 917, 103 N.J.Law 698]. 


24. Helburg v. Town of Louisville, 
180 P. 751, 66 Colo. 231. 


[a] Illustration.—Death of a po- 
lice officer killed by a person whom 
he attempted to arrest is not com- 
pensable under a workmen’s compen- 
sation act which permits recovery 
only for injuries not intentionally in- 
flicted by another. Helburg v. Town 
of Louisville, 180 P. 751, 66 Colo. 231. 


25-31. Toney v. Geo. A. Fuller Co., 
(La.App.) 143 So. 541. 


[a] Where death result of deceas- 
ed employee’s own misconduct.—(1) 
Where the death of a night watch- 
man, was not compensable because re- 
sulting, in violation of express provi- 
sions of the statute, from the will- 
ful intention of deceased to injure his 
assailant who killed deceased in self- 
defense, and was not compensable for 
the further reason that in violation of 
the statute the death of deceased was 
caused by his own deliberate breach 
of statutory regulations affecting 
safety of life or limb, it was held 
that the mere fact that the third per- 
son who killed deceased was a tres- 
passer whom deceased was attempt- 
ing to eject from the premises which 
deceased watchman was employed to 
guard does not render his death com- 
pensable. Toney v. Geo. A. Fuller 
Co., (La.App.) 143 So. 541. (2) Seri- 
ous and willful misconduct of em- 
ployee as affecting right to compen- 
sation for his injury or death see in- 
fra § 478 et seq. 


82. Blake v. Head, 106 L.T.Rep.N. 
S. 822, 823. 


“A felonious act done by the em- 
ployer cannot by any possible strain- 
ing of language be called an accident 
arising out of and in the course of 
the employment.” Blake y. Head, 
supra (per Buckley L. J.). 


[a] Ilustration.—Where an em- 
ployee while engaged in his work un- 
der the direction of his employer’s 
wife was suddenly attacked by his 
employer who had, to the knowledge 
of the victim, been previously dis- 
charged from a lunatic asylum, it was 
held that the resulting injuries did 
not constitute an accident arising out 
of the victim’s employment, since the 
assault was an intentional felonious 
act and certainly did not arise out of 
the employment. Blake v. Head, 106 
L.T.Rep.N.S.. 822. 


33. Pawnee Ice Cream Co. v. Cates, 


* 


The mere fact that the third person, 
whbdse assault caused the death of one employed as a 
watchman, was a trespasser did not render the death 
compensable as an “injury” within the statute when 
the death was for other reasons not compensa- 
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Al- 


in the course of 


22 P.(2d) 347, 164 Okl. 48. 


[a] TIllustration.—Injury sustain- 
ed when an employer in a sudden fit of 
insanity assaulted an employee work- 
ing at his regular place of employ- 
ment was held to be a compensable 
“accidental injury arising out of and 
in course of employment.” Pawnee 
Ice Cream Co. v. Price, 23 P.(2d) 168, 
164 Okl. 120. 


34. See cases infra notes 35 et seq. 


35. Ala.—W. B. Davis & Son v. 
Ruple, 130 So. 772, 222 Ala. 52; Mal- 
lory S. S. Co. v. Higgins, 111 So. 758, 
22 Ala.App. 26. 


Cal.—Western Indemn. Co. v. Pills- 
bury, 151 P. 398, 170: Cal. 686. 


Fy aches i v. O’Reilly, 4 La.App. 


Mo.—Keithley v. Stone & Webster 
Engineering Corporation, 49 S.W.(2d) 
296, 226 Mo.App. 1122. 


N.C.—Conrad v. Cook Lewis Foun- 
dry Co., 153 S.E. 266, 198 N.C. 723. 


Wis.—John H. Kaiser Lumber Co. 
v. Industrial Commission of Wiscon- 
sin, 195 N.W. 329, 181 Wis. 513. 


[a] MTlustrations.—(1) Where an 
employee while engaged in the busi- 
ness of his employer was willfully, 
wantonly, and yiolently assaulted by 
a fellow servant with a knife, the re- 
sulting injuries were held to consti- 
tute a compensable ‘accident’? within 
the act. Mallory S. S. Co. v. Higgins, 
111 So. 758, 22 Ala.App. 26. (2) Where 
the superintendent of the employer’s 
mill assaulted and forcibly ejected an 
employee from the premises after dis- 
charging her, injuries resulting from 
the assault were held to be compensa- 
ble as an “accident” within the mean- 
ing of the act. W. B. Davis & Son v. 
Ruple, 130 So. 772, 222 Ala. 52. (3) 
Where a section foreman on a railroad 
told a workman that he was dis- 
charged and, on his refusal to drop his 
shovel and leave, the foreman under- 
took to take it from him and, in the 
altercation which followed, was 
severely injured and disabled, it was 
held that the injuries sustained by 
him were compensable as an “acci- 
dent” within the statute. Western 
Indemn. Co. v. Pillsbury, 151 P. 398, 
170 Cal. 686. (4) Injury to employee 
in fight with foreman over demand for 
wages has been held to constitute a 
compensable “accident” as defined by 
the statute. Gilyard v. O’Reilly, 4 La. 
App. 498. (5) Assault upon, and in- 
jury sustained by, an employee at the 
hands of a coemployee, while the vic- 
tim was engaged in performing work, 
was held to be an “‘accident,’’ within 
Compensation Statute (Rev. St. [1929] 
§§ 3301, 3305). Keithley v. Stone & 
Webster Engineering Corporation, 49 
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the employment,”?2 it has also been held that injuries 
thus sustained at the hands of the employer are 
compensable as an “accidental injury arising out of 
and in the course of the employment” within the 
meaning of another compensation act.3* 
or death resulting from an assault by a fellow em- 
ployee may be compensable as an “accident” within 
the meaning of the compensation acts.** 
juries resulting from the willful assault of an em- 
ployee on a fellow employee, when arising out of, 
or in the course of, employment, constitute a com- 
pensable “accident” within the meaning of the com- 
pensation acts,?® as may injuries resulting from a 
jocular but intentional act of a fellow employee.*® 
Similarly, injury may be “accidental” within the 
compensation acts notwithstanding the injury re- 
sults from an assault by a fellow workman.?* 


Disability 


Thus: in- 


More- 


S.W.(2d) 296, 226 Mo.App. 1122. (6) 
Where a moulder on resenting lan- 
guage addressed to him by his helper 
struck’ the latter who thereupon left 
the shop and returned with a shotgun 
with which he shot the moulder, it 
was held that the injuries resulting 
from the shooting constituted an ‘‘ac- 
cident” within the meaning of the 
compensation act. Conrad v. Cook 
Lewis Foundry Co., 153 S.E. 266, 198 
N.C. 723. (7) Injury to lumber camp 
employee who was attacked and in- 
jured by an employee, occupying the 
same bunkhouse, who had become in- 
sane, was: caused by an “accident” 
within the meaning of the compensa- 
tion act. John H. Kaiser Lumber Co. 
v. Industrial Commission of Wiscon- 
sin,,,195.;N.W.- 329, 181, Wis.,.513. 


36. Gillmore v. Ring Const. Co., 
(Mo.App.) 61 S.W.(2d) 764. 


[a] Illustration. — Occurrence of 
injury to an employee when, after he 
had made a jocular remark respecting 
a hearing before a trade union’s ex- 
ecutive board, a fellow employee 
grabbed and shoved him was held to 
be an “accident” within a compensa- 
tion statute (Mo. St. Ann. § 3305 (b). 
Gillmore v. Ring Const. Co., (Mo. App.) 
61 S.W.(2d) 764. 


37. Knocks v. Metal Packing Corp., 
131 N.E. 741, 231 N.Y. 83; Verschleis- 
er v. Stern & Son, 128 N.E. 126, 229 N. 
Y. 192; Distefano v. Standard Ship- 
building Corp., 196 N.Y.S. 452, 203 
App.Div. 147; Stasmas v. State Indus- 
trial Commission, 195 P. 762, 80 Okl. 
221, 15 A.LR. 576. 


“Injury resulting from an assault 
by a workman upon a fellow workman 
while the latter is engaged in the 
work of the master is an ‘accidental 
personal injury arising out of and in 
the course of employment’ within the 
meaning of the term as used in sec- 
tion 1 (article 2) of the Workmen’s 
Compensation Act.’’ Stasmas v. State 
Industrial Commission, supra. 


[a] “It may seem harsh and 
arbitrary to impose liability upon a 
master for an assault committed by a 
workman upon a co-workman, but the 
purpose and intent of the statute is to 
fix an arbitrary liability in the great- 
est public interest involved. This leg- 
islation was to ameliorate a social 
condition—not to define a situation or 
fix a liability by an adherence to the 
old common law. Liability was im- 
posed regardless of fault—vitally dif- 
ferent from the rule under the com- 
mon law. Injury by an employee 
moved by some cause aside from his 
regular duties may be considered an 
inevitable, however undesirable, re- 
sult—a risk which is incident to the 
employment of many persons. It is 
a burden which industry may well 
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over, injuries resulting from an assault of a fellow 
employee may constitute an “accidental personal in- 
jury arising out of the employment” within the 
meaning of those words when used in the compensa- 
tion act to indicate when compensation shall be 
paid.?8 Furthermore, injuries resulting from an as- 
sault by a fellow employee may be compensable un- 
der a statute providing for compensation to be paid 
in case of “personal injuries,”*® or under a statute 
making compensable “injury” or “personal injuries” 
which are defined by the statute to include all dam- 
age or harm to the body having to do with, or origi- 
nating in, the work of the employee.*° 
sulting from a willful assault of a fellow employee 
may, likewise, constitute an “accident” within the 
meaning of the compensation act,* and a death re- 


bear under this legislation.” Versch- 
leiser v. Stern & Son, 128 N.E. 126, 
229 N.Y. 192, 199 [quot Stasmas v. 
State Industrial Commission, 195 P. 
762, 764, 80 Okl. 221, 15 A.L.R. 576]. 


[b] Mlustrations.—(1) Where a 
foreman on resenting being called a 
“iar” by a workman whom the fore- 
man had rebuked for his manner of 
working assaulted the workman, it 
was held that the resulting injuries 
constituted an ‘accidental injury” 
within the contemplation of the com- 
pensation act. Knocks v. Metal Pack- 
age Corp., 131 N.E. 741, 231 N.Y. 78. 
(2) Where an employee in an abat- 
toir, in resenting being struck by a 
piece of flesh and in suspecting a 
near-by fellow employee as having 
committed the act, used the flesh to 
strike the fellow employee -who there- 
upon assaulted the first employee and 
injured him, it was held that this 
injury constituted an “accidental in- 
jury’? within the statute. Verschleis- 
er v. Stern, 128 N.E. 126, 229 N.Y. 192. 
(3) Where a boy employed on the 
construction of a ship was, while be- 
ing transported to and from the island 
where his employer’s plant was locat- 
ed, assaulted by a guard, who was also 
a coemployee, on the ship, this was 
held to be an “accidental injury” as 
required by the statute. Distefano v. 
Standard Shipbuilding Corp., 196 N.Y. 
S. 452, 203 App.Div. 147. (4) Where 
a coal miner while waiting at the foot 
ef a shaft for the cage to hoist him to 
the surface complained to a miner 
foreman of the delay in the arrival of 
the cage and, in an altercation which 
followed, was struck on the head by a 
wooden scantling in the hands of the 
foreman, the resulting injuries were 
held to be compensable as an “acci- 
dental’ personal injury. Stasmas v. 
State Industrial Commission, 195 P. 
762, 80° OKI. 227; 15 ASR: 576. 


38. Indian Territory Illuminating 
aah Co. v. Jordan, 283 P. 240, 140 Okl. 
238. 


39. Zygmuntowiez v. American 
Steel & Wire Co. of New Jersey, 134 
N.E. 385, 240 Mass. 421. 


{a] MTDustration. Where the 
superintendent of the employer’s fac- 
tory, after discharging a stationary 
engineer, followed him and, calling to 
another for assistance, threw the en- 
gineer to the ground before he had 
an opportunity to leave the employer’s 
premises, it was held that the injuries 
arising from this assault were com- 
pensable. Zygmuntowicz v. Ameri- 
can Steel & Wire Co. of New Jersey, 
134 N.E. 385, 240 Mass. 421. 


40. U. S. Casualty Co. v. Hardie, 


<——— 
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Alien enemy. 


Death re- 


(Tex.Civ.App.) 294 S.W.(2d) 672. 


[a] TIllustration.—Injury to an 
employee while attempting to ward off 
friendly assault by a third person, In 
which the injured employee was in no 
sense the aggressor, was held to be 
compensable as an “injury” or “per- 
sonal injury” as defined_by the stat- 
ute. U. S. Gasuatty Co. v. Hardie, 
(Tex.Civ.App.) 294 S.W.(2d) 672. 


41. Furst Kerber Cut Stone Co. v. 
Mayo, 144 N.E. 857, 82 Ind.App. 363, 
Ferguson v. Cady-McFarland Gravel 
Co., 101 So. 248, 156 La. 871; Keyhea 
v. Woodard-Walker Lumber Co., (La. 
App.) 147 So. 830; Millspaugh v. 
Opelousas Cotton Gin Co., 139 So. 666, 
19 La.App. 78. 


[a] Iilustrations.—(1) Where, in 
attempting to bring a motor truck 
driver before a superior for a rebuke, 
a mechanic who undertook to assist a 
shipping clerk, in accomplishing this 
object, shot the driver, his resulting 
death was held to be compensable as 
an “accident’’ within.the compensa- 
tion act. Early-Stratton Co. v. Rolli- 
son, 300 S.W. 569, 156 Tenn. 256. (2) 
Death of an employee resulting from 
being struck on the head with an iron 
bar in the hands of a fellow workman 
was held to be an “accident” within 
the statute, where the assault arose 
from a dispute about the way the 
work was being performed. Furst 
Kerber Cut Stone Co. v. Mayo, 144 
N.E. 857, 82 Ind.App. 363. 


[b] Under statutory definition of 
“accident.’—(1) Under a statute (Act 
[1918] No. 38 § 38), specifically defin- 
ing an “accident” to mean “an unex- 
pected or unforeseen event happening, 
suddenly or violently, with or with- 
out human fault and producing at 
the time objective symptoms of in- 
jury,” a blow received at the hands of 
a fellow employee with an iron bar, 
whereby the victim died, was held to 
be a compensable accident. Ferguson 
v. Cady-McFarland Gravel Co., 101 
So. 248, 249; 250,-156:clua: 871. 2) 
For example, where a section hand 
in a railroad gang was assaulted 
by a fellow employee with an iron 
bar, this was held to be an “accident” 
within the meaning of the compen- 
sation act. Ferguson v. Cady-McFar- 
land Gravel Co., supra. (3) Death of 
a railroad section hand who was shot 
by a fellow employee while deceased 
was being transported by his employ- 
er was held to be compensable as an 
“accident” within the statute, and this 
notwithstanding the slayer had 
threatened to kill deceased who was 
not shown to have a particular reason 
for expecting that the threat would 
be carried into execution. Keyhea vy. 
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sulting in such manner may also be compensable as 
an “accidental injury. 
nying compensation for injuries resulting from a 
fight between the injured person and his assailant 
when the victim is the aggressor, death resulting 
from such a fight is not a compensable “accident 
arising out of the employment” within the meaning 
of those words as used in the act.*? 


42 But, under a statute de- 


An injury suffered by a workman 


is none the less accidental in character because re- 
sulting from the act of an alien enemy.** 


[§ 335] 4. Diseases*—a. Idiopathic and Trau- 
matic Diseases—(1) In General. 
from the question of occupational disease which is 
hereinafter discussed,*® general™ idiopathic  dis- 


Considered apart 


Woodard-Walker Lumber Co., (La. 
App.) 147 So. 830. (4) Death of an 
employee as a result of shooting by 
his superior was held to be an “ac- 
cident” within the act. Millspaugh v. 
Opelousas Cotton Gin Co., 139 So. 666, 
19 La.App. 78. (5) Principles gov- 
erning the doctrine of assumption of 
risk were held to have no application 
to the question whether an assault by 
a fellow workman precludes the in- 
juries sustained thereby from being 
a compensable ‘accident’ within the 
meaning of the Workmen’s Compen- 
sation Act, and this particularly in 
view of an express provision of a stat- 
ute forbidding employers to interpose 
such doctrine as a defense to a claim 
for compensation. Ferguson vy. Cady- 
McFarland Gravel Co., supra (the 
court saying, in this connection: ‘The 
moment we begin to indulge in hair- 
splitting distinctions in cases of this 
kind, that moment We approach the 
danger line of reading into the statute 
the defense’ that the employee as- 
sumes the risk of his employment, a 
defense which the employer is ex- 
pressly prohibited from urging under 
the Employers’ Liability Act against 
a claim for compensation by a work- 
man,” and “an employee is powerless 
to select competent and law-abiding 
fellow employees, and, evidently, does 
not assume any risk under the Em- 
ployers’ Liability Act because of the 
hiring by the employer of unskilled 
and vicious workmen’). 


42. Burke v. Towner, 196 N.Y.S. 


783, 203 App.Div. 386. 


[a] Illustration. — Under Work- 
men’s Compensation Law § 10, requir- 
ing payment of compensation for 
death from an “accidental injury,” 
where an employee, who was not him- 
self the aggressor, was assaulted by 
another because of a dispute arising 
eut of certain speed tests conducted 
by the employer, the injuries were 
held to be accidental within the mean- 
ing of the statute. Burke v. Towner 
ree 196. N.Y:S: «783,203 App.Div: 


43. Fulton Bag & Cotton Mills v. 
Haynie, 159 S.E. 781, 43 Ga.App. 579. 


44. Risdale v. Steamship Kilmar- 
nock, [1915] 1) KB 0s OB Wec.Ge nr. 


[a] Tlustration. — Injuries sus- 
tained by an engineer on a steam 
trawler when it was blown up by 
striking a mine laid by an alien enemy 
during the World War were held to 
be accidental within the meaning of 
the act. Risdale v. Steamship Kil- 
oa pe [1915]. 1 K.B. 503, 8 B.W. 


45. See infra § 357. 


*By FELIX C. GRABER (§§ 335-357). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ease arising in the course of employment is not with- 
in the compensatory provisions of the Workmen’s 
To be compensable the dis- 
ease must come from, or be, an accident or injury 
arising from, and in the course of, employment.*? 
However, if the facts show a causal connection be- 


Compensation Acts.*® 


46. U.S.—Henderson v. Maryland 
Casualty Co., 62 F.(2d) 107 [cert den 
ae 528, 289 U.S. 727, 77 L.Ed. 


Cal.—Singlaub v. Industrial <Acci- 
dent Commission of California, 262 P. 
411, 87 Cal.App. 324. 


Del.—Hendrickson v. Continental 
Fibre Co., 136 A. 375, 33 Okl. 304. 


Mass.—Perangelo’s Case, 177 N.E. 
892, 277 Mass. 59; In re Magegelet, 
116 N.E. 972, 228 Mass. 57, L.R.A. 
1918F 864. 


Minn.—Costly v. City of Eveleth, 
218 N.W. 126, 173 Minn. 564; State 
v. District Court, Rice County, 164 
ite 810, 1388 Minn. 210, L.R.A. 1918F 
55. 


Neb.—Blair v. Omaha Ice & Cold 
grouee Co., 165 N.W. 893, 102 Neb. 


N.C.—Greer v. Swannanoa Laundry, 
164 S.E. 116, 202 N.C. 729. 


Ohio.—Industrial Commission of 
Chie “ss Russell, 146 N.E. 305, 111 Ohio 
t. 692. 


Or.—Robertson vy. State Industrial 
Accident Commission, 235 P. 684, 114 
r. 394. 


Eng.—Finlay v. Tullamore Union 
Guardians, [1914] 2 I1.R. 233. 


Que.—Gendron v. Brown Corpora- 
tion, 62 Que.Super. 450. 


“A disease of mind or body which 
arises in the course of employment, 
with nothing more, is not within the 
act.” In re Maggelet, 116 N.E. 972, 
228 Mass. 57, 61, L.R.A.1918F 864. 


47. See infra § 396 et seq. 


48. U.S.—Sullivan Mining Co. v. 
Aschinbach, 33 F.(2d) 1 [cert den 50 
S.Ct. 35, 280 U.S. 586, 74 L.Ed. 635]. 


Ala.—Goslin-Birmingham Mfg. Co. 
v. Gantt, 131 So. 905, 222 Ala. 321; 
New River Coal Co. v. Files, 109 So. 
360, 215 Ala. 64. 


Colo.—Industrial Commission of 
Colorado v. Swanson, 26 P.(2d) 107; 
Columbine Laundry Co. v. Industrial 
Commission of Colorado, 215 P. 870, 
73 Colo. 397. 


Conn.—Cishowski v. Clayton Mfg. 
Co., 136 A. 472, 105 Conn. 651. 


Idaho.—Crowley v. Idaho Industrial 
Training School, 26 P.(2d) 180; Rei- 
noehl v. Hamacher Pole & Lumber 
Co., 6 P.(2d) 860, 51 Idaho 359. 


Ill.—Postal Telegraph Cable Co. v. 
Industrial Commission, 178 N.E. 187, 
345 Ill. 349; Ralph H. Simpson Co. 
v. Industrial Commission, 169 N.E. 
225, 337 Ill. 454; John Rissman & 
Son v. Industrial Commission, 154 
N.E. 203, ‘323 Ill. 459; Western Shade 
Cloth Co. v. Industrial Commission, 
140 N.EB. 45, 308 Ill. 554; G. H. Ham- 
mond Co. v. Industrial Commission, 
123 N.E. 384, 288 Ill. 262. 


Ind.—Wasmuth-Endicott Co. v. 
Karst, 133 N.E. 609, 77 Ind.App. 279. 


Kan.—Bidnick v. Armour & Co., 214 
P. 808, 113 Kan. 277. 


Ky.—Schabel v. Riddell-Robineau 
Mfg. Co., 53 S.W.(2d) 750, 245 Ky. 
409; Great Atlantic & Pacific Tea Co. 
v. Sexton, 46 S.W.(2d) 87, 242 Ky. 
266; Ashland Limestone Co. vy. 
Wright, 294 S.W. 159, 219 Ky. 691. 
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La.—Wright v. Louisiana Gas & 
Fuel Co., (App.) 140 So. 712; Har- 
wood v. Standard Oil Co. of Louisiana, 
1 La.App. 304. 


Me.—Reynold’s Case, 145 A. 455, 
128 Me: 73; Ballou’s Case, 116 A. 591, 
121 Me. 282. 


Md.—Bramble v. Shields, 127 A. 44. 


Mass.-—Bagley’s Case, 152 N.E. 882, 
256 Mass. 593; In re Hunnewell, 107 
N.E. 934, 220 Mass. 351. 


Mich.—Oleszek v. Ford Motor Co., 
186 N.W. 719, 217 Mich. 318; Wil- 
liams v. Missouri Bridge & Iron Co., 
180 N.W. 357, 212 Mich. 150; Dove v. 
Alpena Hide & Leather Co., 164 N.W. 
253, 198 Mich. 132. 


Minn.—Keane v. Arrowhead Steel 
Products Co., 232 N.W. 621, 181 Minn. 
359; Welchlin v. Fairmount Ry. Mo- 
tors, 230 N.W. 897, 180 Minn. 411. 


Mo.—tLeilich v. Chevrolet Motor Co., 
40 S.W.(2d) 601, 328 Mo. 112. 


Mont.—Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279. 


Neb.—F. H. Gilcrest Lumber Co. 
v. Rengler, 190 N.W. 578, 109 Neb. 246, 
28 A.L.R. 200. 


N.J.—Sigley v. Marathon Razor 
Blade Co., 166 A. 518, 111 N.J.Law 
25; Geizel v. Regina Co., 114 A. 328, 
96 N.J.Law 31 [aff 116 A. 924, 97 N.J. 
Law 331]; Lundy v. George Brown 
& Co., 108 A. 252, 93 N.J.Law 469 [aff 
106 A. 362, 93 N.J.Law 107]. 


N.Y.—Scoville v. Tolhurst Mach. 
Works, 184 N.Y.S. 608, 193 App.Div. 
606 [aff 132 N.E. 867, 231 N.W. 510]; 
Eldridge v. Endicott, Johnson & Co., 
177 N.Y.S. 863, 189 App.Div. 53 [rev 
on other grounds 126 N.E. 254, 228 
N.Y. 21]; Hiers v. John A. Hull & 
Co., 164 N.Y.S. 767, 178 App.Div. 350; 
Rist v. Larkin & Sangster, 156 N.Y.S. 
875, 171 App.Div. 71; Plass v. Central 
New England R. Co., 155 N.Y.S. 854, 
169 App.Div.826 [rev on other grounds 
117 _ N.E. 952, 221 N.Y. 472]; Kohler 
v. Frohmann, 153 N.Y.S. 559, 167 App. 
Div. 533. 


Ohio.—Industrial Commission of 
Ohio v. Roth, 120 N.E, 172, 98 Ohio 
St. 34, 5 A.L.R. 1463 [aff 7 Ohio App. 
386]. 


Okl.—Swift & Co. v. State Indus- 
trial Commission, 17 P.(2d) 4385, 161 
Okl. 132; Rialto Lead & Zine Co. v. 
State Industrial Commission, 240 P. 
96, 112 Okl. 101, 44 A.L.R. 494. 


Or.—Banister vy. State Industrial 
Accident Commission of Oregon, 19 
P.(2d) 403, 142 Or. 97; Huntley v. 
Oregon State Industrial Accident 
Commission, 6 P.(2d) 209, 138 Or. 184; 
Robertson v. State Industrial Acci- 
dent Commission, 235 P. 684, 114 Or. 
94, 


Pa.—Betts v. American Stores Co., 
161 A. 589, 105 Pa.Super. 452; John- 
ston v. E. KE. Orcutt Garage, 157 A. 
46, 103 Pa.Super. 507; Sincavage v. 
Philadelphia & Reading Coal & Iron 
Co., 10 Pa.Dist.&Co. 655. 


sD kay son v. Dowd, 243 N.W. 
92. 


Tenn.—King v. Buckeye Cotton Oil 
Co., 296 S.W. 3, 155 Tenn. 491. 


Tex.—Barron vy. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 36 S.W.(2d) 
464 [rev (Civ.App.) 21 S.W.(2d) 78]; 
Employers’ Liability Assur. Corpora- 
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tween the injury and the development of the disease, 
the victim of the disease is entitled to compensa- 
tion,*® and, in the absence of statutes making such 
requirements,*® it is immaterial that the develop- 
ment of the disease could not have been foreseen,°° 
or that it was not the natural,®? usual and ordinary,°? 


tion, Ltd., of London, England v. 
Flint, (Civ.App.) 14 S.W.(2d) 1046; 
Houston Packing Co. v. Mason, (Civ. 
App.) 286 S.W. 862; Texas Employ- 
ers’ Ins. Ass’n v. Jimenez, (Civ.App.) 
267 S.W. 752; Consolidated Under- 
writers v. Free, (Civ.App.) 253 S.W. 


941; Millers’ Indemnity Underwrit- 
ee v. Heller, (Civ.App.) 253 S.W. 
853. 


Va.—Winchester Milling Corpora- 
tion asa Sencindiver, 138 S.E. 479, 148 
Va. 


Wash.—Anderson v. Industrial Ins. 
Commission of Washington, 199 P. 
747, 116 Wash, 421. 


Wis.—Schafer & Olson v. Varney, 
210 N.W. 359, 191 Wis. 186; Vennen 
v. New Dells Lumber Co., 154 N.W. 
640, 161 Wis. 370, L.R.A.1916A 273, 
Ann.Cas.1918B 29. 


Eng.—Burrell v. Selvage, 90 L.J.K. 
B. 1340; Saddington v. Inslip Iron 
Co., 87 L.J.K.B. 184, [1918] W.C.&l. 
46; Bower v. Meggitt & Jones, 86 
ea 463; Barbeary v. Chugg, 84 
iBh 


K.B. 504; Innes v. Kynoch, 88 L.J. 

C. 85, £19t9y W.-C. eT, 197; Mleet v. 
Johnson & Sons, 29 T.L.R. 207. 

“The fact that the accidental injury 
results in a disease does not alter the 
nature or consequential results of 
such injury.” Reinoehl v. Hamacher 


Pole & Lumber Co., 6 P.(2d) 860, 862, 
51 Idaho 359. 


[a] Disease held proximate result 
of Original injury.—(1) Gonorrhea in- 
fection to eye following injury to eye 
where employee was previously free 
from the disease. Cline v. Studebaker 
Corp., (Mich.) 155 N.W. 519; Canadi- 
an Pacific R. Co. v. Flore, 24 Que.K.B. 
55, 24 Dom.L.R. 710. But see cases 
infra § 336 note 59 [b] (1). (2) Heart 
failure when first aid man was about 
to remove Steel splinter from em- 
ployee’s finger with surgical knife. 
Yunker v. West Leechburg Steel Co., 
167 A. 448, 109 Pa.Super. 220. (3) 
Injury to eye from glaucoma _ pro- 
duced by irritation from heat, smoke, 
and overexertion while fighting fire. 
Dondeneau v. State Industrial Acci- 
dent Commission of Oregon, 249 P. 
820 119" Ors335%," 50) A-ts Ratl 29. 


[b] Omission to treat wound so as 
to prevent infection is not the inter- 
vention of an independent cause pre- 
venting recovery. Oleszek v. Ford 
pel: Co., 186 N.W. 719, 217 Mich. 


49. See statutory provisions. 


50. Bagley’s Case, 152 N.E. 882, 
256 Mass. 593. 


_ [a] Rule applied where the prox- 
imate cause of death was erysipelas 
contracted after a fall. Bagley’s 
Case, 152 N.E. 882, 256 Mass. 593. 


51. Geizel v. Regina Co., 114 A. 
328, 96 N.J.Law 31 [aff 116 A. 924, 97 
N.J.Law 331]; Lundy v. George 
Brown & Co., 108 A. 252, 93 N.J.Law 
469 [aff 106 A. 362, 93 N.J.Law 107]; 
Saddington v. Inslip Iron Co., 87 L.J. 
K.B. 184; [1918] W.C.&I. 46. 


52. Larke v. John Hancock Mut. 
Moe lLNS. Conc ot ATe Ss 20, Lo0LConn. SOs, 
L.R.A.1916E 584; Bramble v. Shields, 
(Md.) 127 A. 44; Travelers’ Ins. Co. v. 


Smith, (Tex.Civ.App.) 266 S.W. 574; 
Bieek v. Johnson & Sons, 29 T.L.R. 
[a] Rule applied notwithstanding 
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or unavoidable®® result of the injury. 
ic disease in the sense in which the term is used in the 
diseussion«of the cases arising in this connection is 
one which develops gradually or at least impercepti- 
bly and, while it may be attributable to external con- 
ditions, is also dependent in part on conditions in- 
A traumatic disease, on 
the other hand, is one which is caused by physical 
injury.®*. In order that a disease may be regarded as 
traumatic, is has been held that the employee must be 
able to specify the time when, and the place where, 


herent in the individual.®4 


Complete St. (1920) art 5246—82 
subd 5 (Vernon Civ. St. Annot. Suppl. 
[1918] art 5246—82, subd 5), defining 
“personal injury’ to include disease 
naturally resulting from injury. 
Travelers’ Ins. Co. v. Smith, (Tex.Civ. 
App.) 266. S.W. 574. 


53. Kelso vy. Rice, 
Md. 267. 


54. In re Murray, Op. Sol. Dept. 
Labor 239; Banister v. State Indus- 
trial Accident Commission of Oregon, 
19 P.(2d) 403, 142 Or. 97; Iwanicki v. 
State Industrial Acc: Commission of 
Oregon, 205 P. 990, 104 Or. 650, 29 
A.L.R. 682; Millers’ Indemnity Un- 
derwriters v. Heller, (Tex.Civ.App.) 
253 S.W. 853. And see cases infra this 
note. 


[a] Diseases held of this class.— 
(1) Blood poisoning following scrap- 
ing of foot by tight boot. White v. 
Sheepwash, 3 B.W.C.C. 382. (2) Chill 
contracted by miner voluntarily stand- 
ing in water. McLuckie v. Watson, 6 
B.W.C.C. 850. (3) Dermatitis caused 
by use of strong solution of caustic 
soda on unprotected hands. Cheek 
v. Harmsworth, 4 W.C.C. 3. (4) Der- 
matitis in case of hairdresser’s as- 
sistant. Petschett v. Preis, 31 T.L.R. 
156. (5) Enteritis from inhalation of 
sewer gas. Broderick v. London 
County Council, 1 B.W.C.C. 219. (6) 
Heart failure due to overwork. Black 
v. New Zealand Shipping Co., 6 B.W. 
C.C. 720. (7) Housemaid’s knee caus- 
ing death of ship’s watchman. Briggs 
v. Kinfaunscastle, 48 L.J. 17. (8) 
Paralysis following continued use of 
earrier tricycle. Walker v. Hockney, 
2 B.W.C.C. 20. (9) Pleurisy resulting 
from workman’s getting overheated 
and contracting chill. McMillan v. 
Singer Sewing Mach. Co., 6 B.W.C.C. 
345. (10) Pneumonia following chill 
to which canvasser was exposed. Mc- 
Millan v. Singer Sewing Mach. Co., 
[1913] S.C. 346, 50 Sc.L: Rep. 220, 6 
B.W.C.C. 345. (11) Ptomaine poison 
following act of caretaker in opening 
drains. Eke v. Dyke, 3 B.W.C.C. 482. 
(12) Scarlet fever following act of 
workman cleaning mortuary in fever 
hospital. Martin v. Manchester Corp., 
5 B.W.C.C. 259. (18) Typhoid fever 
from contaminated water. In re Pot- 
ter, Op. Sol. Dept. Labor 272. (14) 
Typhoid fever from handling sewage. 
Boney, yv. Tullamore Union, 7 B:W.C.C. 
973. : 


55. In re Murray, Op. Sol. Dept. 
Labor 239; Renkel v. Industrial Com- 
mission of Ohio, 141 N.H. 834, 109 
Ohio St. 152; Iwanicki v. State Indus- 
trial Ace. Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682; Mil- 
lers’ Indemnity Underwriters v. Hel- 
ler, (Tex.Civ.App.) 253 S.W. 858. And 
see cases infra this note. 


[a] Diseases held of this class.— 
(1) Anthrax contracted by a wool- 
sorter. Brintons v. Turvey, [1905] 
A.C. 230, 7 W.C.C. 1; Higgins v. Camp- 
bell) 1904), 41 KB; 328, 6. W.C.C., 2. 
(2) Bends or caisson disease. In re 
Murray, Op. Sol. Dept. Labor 239. 


126 A. 93, 146 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tal Origin. 


(3) Cancer following blow. Lewis v. 
Port of London Authority, 7 B.W.C.C. | 
577; Haward v. Rowsell, 7 B.W.G.C. 
552. (4) Cerebral hemorrhage due to 
excessive heat and drinking of ex- 
cessive amounts of water by_stoker. 
Johnson y. The Torrington, 3 B.W.C.C, 
68. (5) Heat stroke sustained by 
steamship stoker. Ismay v. William- 
son,.1 B.W.C.C. 2382. (6) Nephritis 
following working in cold water. 
Sheeran v. Clayton, 3 B.W.C.C. 583. 
(7) Nervous shock causing neuras- 
thenia sustained by miner on seeing 
injury to another. Yates v. South 
Kirby, etc., Collieries, 3 B.W.C.C. 418. 
(8) Neurasthenia, following fall. 
Morris v. Turford, 6 B.W.C.C. 606. 
(9) Overexertion causing cerebral 
hemorrhage. McInnes v. Dunsmuir. 
1 B.W.C.C.: 226. (10) Peritonitis fol- 
lowing fall. Euman v. Dalziel, 6 B.W. 
Ec. 3900: (11) Phlebitis following 
strain. Purse v. Hayward, 1 B.W. 
C.c. 216. (12) Pneumonia caused by 
miner’s inhaling carbon monoxide gas 
generated by explosion. Kelly v. 
Auchenlea Coal Co., 48 Se.L.Rep. 768, 
4 B.W.C.C. 417. (13) Pneumonia fol- 
lowing chill resulting from miner’s 
being detained at bottom of shaft by 
breaking. machinery. Coyle v. Wat- 
son, [1915] A.C. 1, 7 B.W.C.C. 259 [rev 
6 B.W.C.C. 416]. (14) Pneumonia fol- 
lowing fall. Lovelady v. Berrie, 2 B. 
W.C.C. 62. (15) Pneumonia following 
wetting of miner at foot of shaft by 
breaking down of pump. Alloa Coal 
Co. v2 Drylie *6 ' BEwiG:Ce 398.8 (16) 
Retinitis in plate printer occasion- 
ed by experimental use of bright 
light. In re Irving, Op. Sol. Dept. La- 
bor 249, (17) Rheumatism following 
wetting of workman baling out water 
accumulating in bottom of mine shaft 
following breaking of pump. Glas- 
gow Coal Co. v. Welsh, 8 B.W.C.C. 
635. (18) Sunstroke. In re Walsh, 
Op. Sol. Dept. Labor 231; Morgan v. 
Steamship Zenaida, 2 B.W.C.C. 19. 


[b] Disease held not of this class. 
—Tuberculosis. Renkel v. Industrial 
Commission of Ohio, 141 N.E. 834, 
109 Ohio St. 152. 


56. Iwanicki vy. State Industrial 
Ace. Commission of Oregon, 205 P. 
990, 104 Or. 650, 29 A.L.R. 682; Bar- 
beary v. Chugg, 8 B.W.C.C. 37; Fin- 
lay v. Tullamore Union, 7 B.W.C.C. 
973; Black v. New Zealand Shipping 
Co., 6 B.W.C.C. 720; Bellamy v. Hum- 
phries, 6 B.W.C.C. 53; Evans v. Dodd, 
5 B.W.C.C. 305; Martin v. Manchester 
Corp., 5 B.W.C.C. 259; Eke v. Dyke, 
3 B.W.C.C. 482; Marshall v. Bast 
Holywell. Coal Co., 7.W.C.C. 19, 21 
T.L.R. 494. 


57. Disease as injury by accident 
see infra § 338. 


Disease as personal injury see infra 
Bese le 


58. In re Withy, 
Labor 273; In re Ellmore,. Op. Sol. 
Dept. Labor 245; In re Murray, Op. 
Sol. Dept. Labor 239; Sullivan’s Case, 
164 N.E. 457, 265 Mass. 497, 62 A.L. 
R. 1458; Iwanicki v. State Industrial 


Op. Sol. Dept. 


[§§ 335-336 


the alleged accident oceurred.*® 


as disease,’ The fact that an in- 


jury may be classed as a disease does not take it 
out of the operation of a compensation act.** 


[§. 336] (2) Necessity for Traumatic or Acciden- 
Before compensation can be allowed for 
disability or death by disease it must be establish- 
ed that the disease was proximately caused by an 
accident or injury arising from, and in the course of, 
employment,®® and under statutes providing for com- 


Ace. Commission of Oregon, 
990, 104 Or. 650, 29 A.L.R. 682; Glas- 
gow Coal Co. v. Welsh, 8 B.W.C.C. 


635. ‘ 
[a] Rule applied as to “granite 
cutters’. disease.’ Sullivan’s Case, 


pranae 457, 265 Mass. 497, 62 A.L.R. 


59. Colo.—Newkirk v. Golden Cy- 
cle Mining & Reduction Co., 244 P. 
1019,-79 Colo. 298; Prouse v. Indus- 
trial Commission of Colorado, 194 P. 
625,.69 Colo. 382. 


Conn.—Kowalski v. New York, N. 
H. & H. R. Co., 164 A. 653, 116 Conn. 
229, 86 A.L.R. 957. 


Del.—Hendrickson y. Continental 
Fibre Co., 136 A. 375, 33 Del. 304. 


Tll.— Perry County Coal Corpora- . 


tion v. Industrial Commission, 142 N. 
E. 455, 311 Ill. 266. 


Mass.—Doyle’s Case, 168 N.E. 798, 
269 Mass. 310; McCarthy’s Case, 120 
N.E. 852, 231 Mass. 259. 


Mich.—McCoy v. Michigan Screw 
Co., 147 N.W. 572, 180 Mich. 454, L.R. 
A.1916A 328. 


Neb.—Siedlik v. Swift & Co., 239 N. 
W. 466, 122 Neb. 99. 


N.Y.—Malgieri v. General Electric 
Co., 250 N.Y.S. 315, 2382 App.Div. 389 
{rev on other grounds 180 N.E. 358, 
258 N.Y. 62]; Carr v. Donner Steel 
Co., 201 N.Y.S. 604, 207 App.Div. 3; 
Pinto v. Chelsea Fibre Mills, 186 N.Y. 
S. 748, 196 App.Div. 221; Donovan v. 
Alliance Electric Co., 186 N.Y.S. 813, 
195 App.Div. 678; O’Connell v. Adiron- 
dack Electric Power Corporation, 185 
N.Y.S. 455, 193 App.Div. 582. 


Ohio.—Paxton ¥. Spicer Mfg. Cor- 
poration, 187 N.E. 193, 45 Ohio App. 


Okl.—Richards v. State Industrial 
Commission, 287 P. 69, 143 Okl. 29. 


Pa.—Saroka v. Philadelphia & Read- 
a Coal & Iron Co., 87 Pa.Super. 


S.D.—Edge v. City of Pierre, 239 N. 
Wie LO, DOA ela loos 


Utah.—Diaz v. Industrial Commis- 
goon of Utah, 13 P.(2d) 307, 80 Utah 


Wis.—Voelz v. Industrial Commis- 
sion of Wisconsin, 152 N.W. 830, 161 
Wis. 240. 


_ Eng.—Comery v. New Hucknoll Col- 

liery Co., 88 L.J.K.B. 462 [1919] W. 
C.&I. 63; Kemp v. Clyde Shipping Co., 
87 LaJS.K.B. 861. [1918] W.Ci&is 258; 
Doolan v. Henry Hope & Sons, 87 L. 
J.K.B. 671. £3 


[a] "hus (1) development of a dis- 
ease after an injury but which was 
not caused by the injury does not en- 
title claimant to compensation. Rich- 
ards v. State Industrial Commission, 
287 P. 69, 143 Okl. 29. (2) So an em- 
ployer is not liable for a disease con- 
tracted by an injured employee while 
in a hospital, unless the injury or 


205 P. 


§ 336] 


pensation in eases of “personal injury by accident,”®° 
or in ceses of “injury” where “injury” is confined by 
statutory definition to accidental injury and such dis- 
eases as naturally result therefrom,*! the disease 
must be traceable to an accidental personal injury. 
Under this rule it has been held that the inception 
of the disease must be assignable to a determinate or 
single act, identified in space or time,®? and to some- - 
thing catastrophic or extraordinary.®® 
statutes provide for compensation where an en- 
ployee “receives a personal injury by accident,” a 
disease is not compensable unless interpreted both 
as an injury and an accident.** Under statutes pro- 
viding for compensation in cases of “personal in- 
jury,” a disease, in order to be compensable, must 
come from, or be, an injury,®® although that injury 
need not be a single definite act, but may extend over 


death from such disease naturally and 
unavoidably resulted from the indus- 
trial accident. Carr v. Donner, Steel 
Co., 201 N.Y.S. 604, 207 App.Div. 3. 
(3) Where the accident itself, if there 
had been no intervening subsequent 
disease, would manifestly have been 
trivial, plaintiff must show that the 
subsequent disease was caused or was 
stirred into fatal activity by the ac- 
cident. Schultz v. L. Mundet & Son, 
(La.App.) 146 So. 177. 


[b] Diseases held not proximate 
result of injury.—(1) Gonorrhea in- 
fection of eye following injury to eye 
in course of employment (McCoy v. 
Michigan Screw Co., 147 N.W. 572, 180 
Mich. 454, L.R.A.1916A 323; Voelz v. 
Industrial Commission of Wisconsin, 
152 N.W. 830, 161 Wis. 240; Doolan 
v. Henry Hope & Sons, 87 L.J.K.B. 
671. But see cases supra § 335 note 48 
[a] (1)), (2) the rule having been 
held applicable both where the em- 
ployee was previously afflicted with 
the disease (McCoy v. Michigan Screw 
Co., supra) (3) and where he was pre- 
viously free from it (Voelz v. Indus- 
trial Commission of Wisconsin, su- 
pra; Doolan v. Henry Hope & Sons, 
supra). (4) Pulmonary tuberculosis 
superinduced by weakened condition 
following successful operation to cure 


rupture sustained in accident in 
course of employment. Kemp vv. 
Clyde Shipping Co., 87 L.J.K.B.. 861, 


[1918] W.C.&I. 258. (5) Tuberculosis 
of lungs appearing eighteen months 
after injury to back. Comery v. New 
Hunknall Colliery Co., 88 L.J.K.B. 462, 
[1919] W.C.&I1. 63. 


{c] Disability resulting from ex- 
hausted physical energies and not 
traceable directly to personal injury 
peculiar to the employment is not 
compensable. Doyle’s Case, 168 N.E. 
798. 269 Mass. 310. 


Injuries arising out of and in course 
of employment see infra §§ 396-477. 


60. U.S.—Warlop v. Western Coal 
& Mining Co., 24 F.(2d) 926. 


Colo.—Prouse vy. Industrial Com- 
mission of Colorado, 194 P. 625, 69 
Colo. 382. 


Idaho.—Reader v. Milwaukee Lum- 
ber Co,, 275 P. 1114, 47 Idaho 380. 


Ind.—Brewer v. Veedersburg Paver 
-Co., 177 N.E. 74, 92 -Ind.App. 547; 
Moore vy. Service Motor Truck Co,, 142 
N.E. 19, 80 Ind.App. 668. 


Kan.—Chop v. Swift & Co., 233 P. 
800, 118.Kan. 35; Taylor v. Swift & 
Co., 219 P. 516, 114 Kan. 431; Black- 
burn v., Coffeyville Vitrified Brick & 
Tile ‘Co.,.193 P..351, 107 Kan. 722) 


Ky.—Mills v. Columbia Gas Const. 
Co., 55 S-W.(2d) 394, 246 Ky. 464; 
Elkhorn Coal Corporation v. Kerr, 263 
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Where the 


dent.?° 


S.W. 342, 203 Ky. 804; Jellicoe Coal 
oy v. Adkins, 247 S.W. 972, 197 Ky. 


Mich.—Jerner v. Imperial Furniture 
Co., 166 N.W. 948, 200 Mich. 265. 


Neb.—Blair v. Omaha Ice & Cold 
a ees Co., 165 N.W. 8938, 102 Neb. 


Or.—Robertson y. State Industrial 
ecigent Commission, 235 P. 684, 114 
r. 394. 


Pa.—Potter v. E. H. & B. Claar, 
137 A. 662, 289 Pa. 418; Hartman v. 
Schuylkill Valley Transit Co., 17 Pa. 
Dist.&Co. 722. : 


R.I.—Keith v, Narragansett Elec- 
tric Co., 164 A. 907. 


Utah.—Tintic Milling Co. v. Indus- 
trial Commission of Utah, 206 P. 278, 
60 Utah 14, 23 A.L.R. 325. 


Eng.—Williams vy. Guest, Keen & 
Nettlefolds, Lim., [1926] 1 K.B. 497, 
[1926] W.C.&1. 148; Steel v. Commell, 
Laird & Co., [1905] 2 K.B. 232; Fin- 
lay v. Tullamore Union Guardians, 
[1914] 2 LR. 233; Lyons v. Woodilee 


Coals) (Coke 4Co:, 9 S6r "Lad. Co 037, 
[1917] W.C.&1I. 265; Martin v. Man- 
chester Corporation, 106 L.T. 741; 


Chandler v. Great Western Rail. Co., 


106 L.T. 479; Petschett v. Preis, 31 
T.L.R. 156. F 
Can.—Scotland v. Canadian Car- 


tridge Co., 59 Can.S8.C. 471, 50 Dom. 


L.R. 666. 


“Under our compensation laws a 
workman may not recover compensa- 
tion for an incapacity resulting mere- 
ly from a disease, although the dis- 
ease developed in and was caused by 
the nature and conditions of his em- 
ployment. It is only where he has 
sustained some _ accidental injury, 
arising out of and in the course of his 
employment, which aggravates a dis- 
ease and thereby causes incapacity, 
that he may recover compensation.” 
Blackburn v. Coffeyville Vitrified 
Brick & Tile Co., 193 P. 351, 107 Kan. 
722,727 [quot Warlop v. Western Coal 
& Mining Co., 24 F.(2d) 926, 930]. 


“The Compensation Act is not in- 
tended to allow recovery for a death 
resulting from a disease not caused 
by an accident arising out of and in 
the course of the employment, unless 
it is proved that the accident affected 
the normal progress of the disease 
to the extent that the employee’s abil- 
ity to labor was thereby diminished 
or the date of death substantially ad- 
vanced.” Keith v. Narragansett Elec- 
tric Co., (R.I.) 164A. 907, 908. 


a Shs U.S.—Goble v. Clark, 56 F.(2d) 


Ga.—Simmons vy. Etowah  Monu- 
ment Co., 157 S.H. 260, 42 Ga.App. 633. 
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a continuous period of time;*® the disease must be, 
or be traceable directly to, a personal injury peculiar 
to the employment.®? 
the injury produced by the accident where the stat- 
ute specifically says it must be the result of the in- 
jury;*® and the fact that the disease itself was con- 
tracted by accident, in the sense that its happening 
was unforeseen or unexpected, or in some e¢areless 
or unintentional manner in which the employee’s 
work was performed, will not render the disease 
compensable, if it did not result from a previous in- 
jury or accident to the employee himself.°® 
the statute provides that injury or death due to the 
inhalation of gas is included within the act, diseases 
caused thereby are compensable without restriction 
or condition with respect to traumatic injury by acci- 
The fact that a series of wounds caused the 


The disease cannot itself be 


Where 


La.—Bernard v. City of Lafayette, 
(App.) 126 So. 584 [rev on other 
grounds 132 So. 395, 15 La.App. 572]; 
Stanley vy. Lutcher-Moore Lumber Co., 
126 So. 579, 15 La.App. 628 [rev on 
ae grounds 32 So. 279, 15 La.App. 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248; Gunter 
Pe Rpeee & Dohme, 151 A. 134, 159 Md. 


N.Y.—Wagner v. White Star Candy 
Coy 217 NYS! 173, 217 App Div. 0816; 
O'Connell v. Adirondack Electric Pow- 
er Corporation, 185 N.Y.S. 455, 193 
App.Div. 582; Richardson v. Green- 
burg, 176 N.Y.S. 651, 188 App.Div. 248. 


S.D.—Edge v. City of Pierre, 239 N. 
WwW. 191. 


Tenn.—Morrison v. Tennessee Con- 
sol. Coal Co., 39 S.W.(2d) 272, 162 
Tenn. 523; Meadi Fiber Corporation 
YapereRDe: 247 S.W. 989, 147 Tenn. 


Va.—tTurner y. Virginia Fireworks 
Co., 141 S.E. 142, 149 Va. 371; Clinch- 
field Carbocoal Corporation v. Kiser, 
124 S.E. 271, 189 Va. 451. 


62. Lerner v. Rump Bros., 149 N.E. 


3345-241 Nis, 158,941  AvisRa 22: 
Wagner v. White Star Candy Co., 217 
N.Y.S. 173, 217 App.Div. 316; 


Scheerens v. E. W. Edwards -& Son, 
232 N.Y.S. 557, 183 Misc. 616; Morri- 
son v. Tennessee Consol. Coal Co., 39 
S.W.(2d) 272, 162 Tenn. 523; Martin 
Nig EOS Corporation, 106 L.-T. 


63. Lerner v. Rump Bros., 149 N.E. 
334, 241 N.Y. 153, 41 A.L.R. 1122. 


64. Dillingham’s Case, 142 A. 
127 Me. 245. Paes. 


65. In re Maggelet, 116 N.E. 972, 
228 Mass. 57, L.R.A.1918F 864. 


Remote and proximate consequenc- 
ETC or injury see infra §§ 


66. In re Maggelet, 116 N.E. 972, 
228 Mass. 57, L.R.A.1918F 864. 


67. In re Maggelet, supra. 


68. Pierce vy. Phelps Dodge Corpo- 
ration, (Ariz.) 26 P.(2d) 1017; Rich. 
ardson y. Greenburg, 176 N.Y.S. 651, 
188 App.Div. 248. 


_[a] Thus the right to compensa- 
tion exists only where the disease is 
aggravated by an injury which is 
caused by the unexpected event. 
Pierce v. Phelps Dodge Corporation, 
(Ariz.) 26 P.(2d) 1017. 


69. Simmons vy. Htowah Monument 
Cos 157 S.E. 260, 42 Ga.App. 633. 


70..T. M. Crutcher Dental Depot 
nema 64 S.W.(2d) 466, 251 Ky. 
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disability which could not be traced to any particu- 
lar wound does not preclude an award.** 


Diseases resulting naturally and unavoidably from 
injury. Under statutes providing that diseases to be 
within the act must result naturally or naturally and 
unavoidably from the injury,’? “naturally” means 
according to the laws of nature, or usual course of 
things,*® and for a disease to be the “natural result” 
of an injury there must be a causal connection be- 
tween accident and disease, or the disease must, 
with reasonable certainty, be directly attributable to 
A disease results naturally and un- 
avoldably from the injury, within the meaning of 
the statute, when it is contracted in a way that is 
natural to the disease, and when it could not have 
been avoided by the victim through the exercise of 


the accident.“ 


reasonable care and caution.*® 


Disability resulting from preéxisting disease, and 


71. Keane v. Arrowhead Steel 
Products Co., 232 N.W. 621, 181 Minn. 
359; Burrell & Sons, Lim. v. Seivage, 
90 L.J.K.B. 1340. 


72. See statutory provisions. 


73. U. S. Casualty Co. v. Smith, 
129 S.E. 880, 34 Ga.App. 363 [aff 133 
S.E. 851, 162 Ga. 130]. 


74. Bramble v. Shields, 127 A. 44, 
146 Md. 494. 


75. U.S. Casualty Co. v. Smith, 129 
S. BE. 880, 34 Ga.App. 363 [aff 133 S.E. 
851, 162 Ga. 130]. 


76. I11l.—Rittler v. Industrial Com- 
mission, 184 N.HE. 654, 351 Ill. 338; 
Sanitary Dist. of Chicago v. Indus- 
trial Commission, 175 N.E. 372, 343 
Ill. 236; Keller v. Industrial Commis- 
sion, 135 N.E. 98, 302 Ill. 610; Perry 
County Coal Corporation v. Industrial 
Commission, 128 N.E. 333, 294 Ill. 117. 


Ky.—Harvey Coal Corporation v. 
Pappas, 18 S.W.(2d) 958, 230 Ky. 108, 
138 A.L.R. 473; Wallins Creek Col- 
lieries Co. v. Cole, 290 S.W. 1049, 218 
Ky. 116; Wallins Creek Collieries Co. 
v. Williams, 277 S.W. 234, 211 Ky. 200. 


La.—Hays v. Caddo-De Soto Cotton 
Oil Co., 1 La.App. 689. 


Mich.—McCoy v. Michigan Screw 
Co., 147 N.W. 572, 180 Mich. 454, L.R. 
A.1916A 323. 


N.Y.—Brady v. Holbrook, Cabot & 
Rollins Corporation, 178 N.Y.S. 504, 
189 App.Div. 405; Borgsted v. Shults 
Bread Co., 167 N.Y.S. 647, 180 App. 
Div. 229. 


Pa.—Clark v. Lehigh Valley Coal 
Co., 107 A. 858, 859, 264 Pa. 529; Kot- 
koskie v. Northwestern Mining & Ex- 
change Co. of Hrie, (Super.) 161 A. 
480. 


“An award cannot be sustained 
where the evidence shows that the 
disability is due solely to a pre-ex- 
isting disease, and where the disabil- 
ity would have arisen regardless of 
the injury.” Keller v. Industrial 
Commission, 135 N.E. 98, 100, 302 Ill. 
610. 


“Tf death comes, during the course 
of employment, in an ordinary way, 
natural to the progress of a disease 
with which one is afflicted, and with 
which he was smitten before the acci- 
dent, there can be no recovery.” Clark 
vy. Lehigh Valley Coal Co., supra [quot 
Kotkoskie v. Northwestern Mining & 
Exchange Co. of Erie, supra]. 


{a] Diustrations.—(1) An em- 
ployee, receiving an accidental injury 
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ble.*® 


jury.’°® 


[§§ 336-337 


not from the accident or injury, is not compensa- 


Concurrence of disease and injury. Death result- 
ing from a concurrence of disease and injuries receiv- 
ed in the course of employment is compensable ;7* 
and the fact that a disability has been prolonged by 
diseases independent of, or possibly connected with, 
the original injury has been held not unfavorably to 
affect the right to recover compensation.?® 


[§ 337] (3) Disease Constituting Personal In- 
Although disease not resulting from bodily 
violence has been held to be an “injury” within the 
meaning of the act,8° diseases contracted in the 
course of employment, and not occasioned by, or the 
result of, a physical injury, are not}; according to an- 
other view, compensable as “injuriés,”®* and the ruie 


has been applied although the word “accident” is not 


arising out of and in the course of his 
employment, is not entitled to com- 
pensation for permanent disability by 
loss of sight by reason of a preéxist- 
ing syphilitic.cendition, not itself nat- 
urally and unavoidably resulting from 
the injury. Borgsted v. Shults Bread 
Co., 167 N.Y.S. 647, 180 App.Div. 229. 
(2) An award for the loss of claim- 
ant’s leg is not justified when the am- 
putation of the leg, which was frac- 
tured by a fall, was made necessary 
not by the accident, but because of a 
preéxisting cancer of the bone. Brady 
v. Holbrook, Cabot & Rollins Corpora- 
tion, 178 N.Y.S. 504, 189 App.Div. 405. 


77. Texas Employers’ Ins. Ass’n v. 
Jimenez, (Tex.Civ.App.) 267 S.W. 752. 


78. Anderson v. Louisiana Oil Re- 
fining Corporation, 134 So. 343, 16 La. 
App. 294 


79. Disease constituting injury by 
accident see infra § 338. 


Disease resulting from injury, ac- 
cident, or fortuitous event see infra 
§§ 339-347. 


80. Engels Copper Mining Co. v. 
Industrial Accident Commission, 192 
Pi 845, 183? Cake 714, ti SA. sR, e735; 
City and County of San Francisco v. 
Industrial Accident Commission, 191 
P. 126; 183 \Cal. 2735, Jordan) v.. He, M. 
Musser & Co., 13 Pa.Dist.&Co. 76. 


[a] For example: (1) Influenza. 
Engels Copper Mining Co. v. Indus- 
trial Accident Commission, 192 P. 845, 
183 Cal. 714, 11 A.L.R. 785; City and 
County of San Francisco v. Industrial 
Accident Commission, 191 P. 26, 183 
Cal. 273. (2) Tuberculosis contracted 
from preparation and application of 
lacquer. Jordan v. H. M. Musser & 
Co., 13 Pa.Dist.&Co. 76. 


81. Industrial Commission of Ohio 
v. Middleton, 184 N.B. 835, 126 Ohio 
St. 212; Renkel v. Industrial Commis- 
sion of Ohio, 141 N.E. 834, 109 Ohio 
St. 152; Industrial Commission v. 
Cross, 136 N.E. 283, 104 Ohio St. 561; 
Campbell v. Industrial Commission of 
Ohio, 158 N.E. 276, 22 Ohio App. 454; 
Jones v. Rinehart & Dennis Co., (W. 
Va.) 168 S.E. 482, 486. 


“Disease, whether occupational or 
otherwise is not compensable under 
the West Virginia statute, except in 
those instances where the disease is 
attributable to a specific and definite 
event which may reasonably be class- 
ed as a personal injury.’’ Jones y. 
Rinehart & Dennis Co., supra. 


“While, in a proper sense, a disease 
is an injury, and in some states is 


used in the statute, nor the word “accidental” in con- 


held to be such under the Workmen’s 
Compensation Law, that is not true in 
Ohio. Here we have two classes of 
claims that are compensable, one 
growing out of injury, and the other 
out of disease; and it is settled in 
Ohio that the term ‘injury,’ as used 
in the Workmen’s Compensation Law, 
does not include occupational diseases 
or diseases other than occupational 
diseases.” Industrial Commission of 
Ohio v. Betleyoun, 166 N.H. 380, 381, 
31 Ohio App. 430. 


[a] For example, typhoid fever 
contracted in the courSe of employ- 
ment of one drinking contaminated 
water from employer’s spring. In- 
dustrial Commission y. Cross, 136 N. 
E.- 283, 104 Ohio St. 561. 


_ [b] In Connecticut (1) “personal 
injury,” as used in the Workmen’s 
Compensation Law prior to _ the 
amendment in Pub. Acts (1919) c 142 
did not include injuries due to disease 
unless the diseasé was the direct re- 
sult of accidental bodily injury (Ma- 
dore v. New Departure Mfg. Co., 134 
A. 259, 262, 104 Conn. 709; Linnane 
v. Atna Brewing Co., 99 A. 507, 91 
Conn. 158, L.R.A.1917D 77; Miliér v. 
American Steel & Wire Co., 97 A. 345, 
90 Conn. 349, L.R.A.1916E 510), (2) 
and the original rule applies under the 
amendment of 1927 (see Pub. Acts 
[1927] ¢ 307 § 7). T38) The amendment 
of 1919, however, had changed the 
law; thereafter personal injury in- 
cluded not only injury resulting from 
accident, but from disease as well 
(Romaniec v. Collins Co., 139 A. 503, 
107 Conn. 63; Norton v. Barton’s Bias 
Narrow Fabric Co., 138 A. 139, 106 
Conn. 360; Madore v. New Departure 
Mfg. Co., supra; Biederzycki v. Far- 
rel Foundry & Machine Co., 131 A. 
739, 103 Conn.’ 701;: De La Pena v. 
Jackson Stone Co., 130 A. 89, 103 Conn. 
93; Dupre v. Atlantic Refining Co., 
120 A. 288, 98 Conn. 646), (4) and it 
was not necessary thereunder that the 
“injury” be traceable to a definite ab- 
normal condition capable of being lo- 
cated in point of time and place when 
it arose out of and in the course of 
the employment (Dupre v. Atlantic 
Refining Co., supra). (5) Thus com- 
pensation was allowed for tuberculo- 
sis induced without‘ other intervening 
cause by weakened condition directly 
caused by the accident (Misite v. In- 
ternational Silver Co., 134 A. 264, 104 
Conn. 724; Madore v. New Departure 
Mfg. Co., 184 A. 259, 104 Conn. 709), 
(6) or latent tuberculosis, developing 
into existing disease, through condi- 
tions the direct consequence of the 
injuries (Madore v. New Departure 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 337-338] 


nection with the word “injury.’’? Where the pre- 
vailing statute or constitution differentiates between 
“Injuries” and “occupational diseases,” and “occu- 
pational diseases” are not comprehended in the term 
‘Gnjuries,” diseases other than occupational diseases 
are not so comprehended.®* <A disease resulting from 
posture assumed in the employment is not a compen- 
sable personal injury.** Under the restricted use of 
the term “personal injury” as referring merely to ac- 
cidental injuries, it includes all of the consequences 
of the accident, whether a development of the injury 
from a derangement of the physical structure of the 
body, or of a disease from the accident.*® Hence a 
disease occasioned by an accident is held to be a 
personal injury.*® An infection received by the en- 
try of germs in a seratch or abrasion in the employ- 
ee’s skin is an injury.*? 


Weakened resistance®® of an employee resulting 
from his employment is not of itself a “personal in- 


Mfg. Co., supra). (7) So the disease 


of pneumoconiosis resulting from em-|N.J.Law 435. 
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Newcomb v. Albertson, 89 A. 928, 85 


[71 C.J.] 589 


jury.”®® It has been said, however, that weakened 


resistance becomes a “personal injury” when it pro- 
duces an incapacitating bodily condition arising in 
the course of and out of employment.°® Under a 
statute construing “injury” to include any disease 
which is due to causes peculiar to the occupation and 
which is not of a contagious communicable or men- 
tal nature, a condition of weakened resistance to in- 
fection due to such causes has been held an “inju- 
ry,’®! and the fact that a communicable disease re- 
sulted therefrom does not make such injury the less 
compensable under the statute.®? 


[§ 338] (4) Disease Constituting Injury by Ac- 
cident.°* A distinction exists between accidental in- 
jury and disease,®* but disease may be an accidental 
injury.°> As to whether a disease should be consid- 
ered an injury by accident, within the meaning of 
acts providing for compensation for personal injury 


Davis & Co., 157 N.W. 72, 190 Mich. 
604, L.R.A.1916D 1277. 


ployment in wet grinding was held a 
“compensable personal injury.” Mich- 
na v. Collins Co., 164 A. 502, 116 Conn. 
193, 86 A.L.R. 520. (8) In order to 
entitle the employee to compensation 
therefor, however, it had to appear 
that the employment exposed him to 
greater risks than others would meet 
outside the employment. Madore v. 
New Departure Mfg. Co., supra (hold- 
ing the conclusion that tuberculosis 
arose out of employment inconsistent 
with the finding of subordinate facts). 


82. Renkel v. Industrial Commis- 
sion of Ohio, 141 N.E. 834, 109 Ohio 
St. 152; Industrial Commission v. 
Cross, 136 N.E. 283, 104 Ohio St. 561. 


83. Renkel v. Industrial Commis- 
sion of Ohio, 141 N.E. 834, 109 Ohio St. 
152; Industrial Commission v. Cross, 
136 N.E. 283, 104 Ohio St. 561. But 
see Hanak v. Industrial Commission 
of Ohio, 23 Ohio N.P.N.S. 41 (holding 
disease resulting from inhalation of 
acetylene gas due to a defective hose 
connection a compensable injury). 


84. In re Maggelet, 116 N.E. 972, 
228 Mass. 57, L.R.A.1918F 864. 


[a] “Neurosis” of nerves supply- 
ing certain muscles resulting from 
posture causing a cigar maker to bend 
with shoulders forward, so as to in- 
duce pressure on the brachial plex- 
us, is not a personal injury arising 
out of and in course of employment 
within the Workmen’s Compensation 
Act. In re Maggelet, 116 N.E. 972, 
228 Mass. 57, L.R.A.1918F 864. 


Bad posture as cause of injury gen- 
erally see infra § 385. 


85. Larke v. John Hancock Mut. 
L. Ins. Co., 97 A. 320, 90 Conn. 3038, 
L.R.A.1916E 584. 


86. Cal.—Great Western Power Co. 
Vepeilisbuny, 151. Pe 1S 6. ie Cal. 69; 
L.R.A.1916A 281. 


I1l.—Frey Vv. Kerens-Donnewald 
Coal Co., 110 N.E. 824, 271 Ill. 121. 


Mass.—In re McPhee, 109 N.E. 633, 
222 Mass. 1; In re Hunnewell, 107 N. 
E. 934, 220 Mass. 351; In re Hurle, 
104 N.E. 336, 217 Mass. 223, Ann.Cas. 
1915C 919, L.R.A.1916A 279. 


Mich.—La Veck v. Parke, Davis & 
Co., 157 N.W. 72, 190 Mich. 604, L.R.A. 
1916D 1277; Cline vy. Studebaker Corp., 
155 N.W. 519, 189 Mich, 514, L.R.A. 
1916C, 1139. 


N.J.—Graves v. Burns, Lane & 
Richardson, 166 A. 166, 110 N.J.Law 
607 [aff 160 A. 399, 10 N.J.Misc. 667); 


: 


N.Y.—Rist v. Larkin & Sangster, 
156 N.Y.S. 875, 171 App.Div. 71; Koh- 
ler v. Frohmann, 153 N.Y.S. 559, 167 
App.Div. 533; Plass v. Central New 
England R. Co., 155 N.Y.S. 854, 169 
App.Div. 826 [rev on other grounds 
117 N.E. 952, 221 N.Y. 472]. 


Tenn.—King v. Buckeye Cotton Oil 
pene S.W. 3, 155 Tenn. 491, 53 A.L. 


Wis.—Milwaukee First Nat. Bank 
v. Industrial Commission, 154 N.W. 
847, 161 Wis. 526; Heileman Brewing 
te v. Schultz, 152 N.W. 446, 161 Wis. 


Eng.—Ystradowen Colliery Co. v. 
Griffiths, [1909] 2 K.B. 533, 2 B.W.C.C. 
357; Mills v. Dinnington Main Coal 
Co., Ltd., 86 L.J.K.B. 231; Barbeary v. 
Chugg, 84 L.J.K.B. 504; Beare v. Gar- 
rod, 8 B.W.C.C. 474; Lewis v. Port of 
London Authority, 7 B.W.C.C. 577; 
Brintons v. Turvey, 7 W.C.C. 1. 


[a] Rule applied where: (1) Blow 
on skull occasioned paralysis. Frey 
v. Kerens-Donnewald Coal Co., 110 N. 
BK. 824, 271 Ill. 121. (2) Inhalation of 
damp smoke and being drenched with 
water resulted in lobar pneumonia, 
causing death. In re McPhee, 109 N. 
BE. 633, 222 Mass. 1. (3) Inhalation 
of gas fumes on explosion of gas re- 
sulted in miliary tuberculosis. Heile- 
man Brewing Co. v. Schultz, 152 N.W. 
446, 161 Wis. 46. (4) Injury to the 
eye resulted in hysterical blindness 
and neurosis. In re Hunnewell, 107 N. 
E. 934, 220 Mass. 351. (5) Ivy poi- 
soning caused confinement to bed and 
contraction of congestion of lungs. 
Plass v. Central New England R. Co., 
155 N.Y.S. 854, 169 App.Div. 826 [rev 
on other grounds 117 N.E. 952, 221 N. 
Y. 472]. (6) Leap into river in at- 
tempt to escape injury and wetting re- 
sulted in pleurisy and pulmonary 
tuberculosis. Rist v. Larkin & Sangs- 
ter, 156 INZY.S. 8b 0 171. App. Div, 271; 
(7) * Leap of pilot from ketch to his 
own boat resulted in wetting and 


sciatica. Barbeary v. Chugg, 84 L.J. 
K.B. 504. (8) Loss of fingers result- 
ed in lobar pneumonia. Kohler v. 


Frohmann, 153 N.Y.S. 559, 167 App. 
Div. 533. (9) Strain incident to lift- 
ing heavy pipe while at work induced 
tuberculosis. Graves v. Burns, Lane 
& Richardson, 166 A. 166, 110 N.J.Law 
607 [aff 160 A. 399, 10 N.J.Misc. 667]. 
(10) Unusual heat and overexertion 
by employee who had had arterial 
sclerosis for two years caused the 
rupture of a small blood vessel result- 
ing in paralysis. La Veck v. Parke, 


87. Jasionowski v. Industrial Com- 
mission of Ohio, 153 N.E. 247, 22 Ohio 
App. 112; Millers’ Indemnity Under- 
writers v. Heller, (Tex.Civ.App.) 253 
S.W. 853. 


[a] Rule applied where inféction 
of cold sore, resulted from rubbing 
face with hands while handling car- 
bon paper. Jasionowski v. Industrial 
Commission of Ohio, 153 N.E. 247, 22 
Ohio App. 112. 


Disease following or resulting from 
sige of skin generally see infra § 


88. Disease resulting from, or in- 
duced by, weakened resistance see in- 
fra § 347. 


89. Bratz v. Harry Maring, UJr., 
Inc., 164 A. 388, 116 Conn. 186; Sen- 
zamici v. Waterbury Castings Co., 161 
A. 860, 115 Conn. 446; Madore v. New 
Departure Mfg. Co., 184 A. 259, 104 
Conn. 709; De La Pena y. Jackson 
Stone Co., 130 A. 89, 103 Conn. 93. 


90. Madore v. New Departure Mfg. 
Co., 184 A. 259, 104 Conn. 709. 


91. Kovaliski y. Collins Co., 128 A. 
288, 102 Conn. 6. : 


92. Kovaliski v. Collins Co., supra. 


[a] Dlustration. — That a tool 
grinder’s consumption, resulting from 
weakened resistance of lungs, due to 
occupational causes, is communicable 
does not bar recovery under the stat- 
ute, since weakened resistance, which 
is not a contagious or communicable 
condition, is the injury compensated 
for. Kovaliski v. Collins Co., 128 A. 
288, 102 Conn. 6. 


93. Disease constituting personal 
injury see supra § 337. 


Disease resulting from injury, ac- 
hae Ne fortuitous event see infra 


94. Lerner v. Rump Bros., 149 N.B. 
334, 241 N.Y. 158, 41 A.L.R. 1122. But 
see Connelly v. Hunt Furniture Co., 
147 N.E. 366, 367, 240 N.Y. 83. 39 A.L. 
R. 867 (where the court said: ‘“We 
attempt no scientifically exact dis- 
crimination between accident and dis- 
ease, or between disease and injury. 
None perhaps is possible, for the two 
concepts are not always exclusive, the 
one of the other, but often overlap. 
The tests to be applied are those of 
common understanding as revealed 
in common speech’’). 


95. Lerner v. Rump Bros., 149 N.B. 
334, 241 N.Y. 158, 41 A.L.R. 1122. 
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by accident, the courts are not in accord.®® Ordinari- 
ly the question must be determined on the facts of 
While an idiopathic as distinguished 
from a traumatic disease cannot be regarded as an 
injury by accident,®® a disease, which is not the or- 
dinary result of an employee’s work, reasonably to 


each ease.?? 
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be anticipated as a result of pursuing the same, but 


contracted as a direct result of unusual cireumstane- 
es connected therewith, is considered an injury by 
An infection may be an accident as 
So it has been held that an in- 


accident.®® 
well as a disease.! 


96. United Paperboard Co. v. 
Lewis, 117 N.E. 276, 65 Ind.App. 356. 


97. Hartford Accident & Indem- 
nity Co. v. Hay, 17 S.W.(2d) 904, 159 
Tenn. 202. 


98. U.S.—In 
Dept.Labor 239. 


Minn.—Costly v. City of Eveleth, 
218 N.W. 126, 173 Minn. 564. 


N.Y.—Wager v. White Star Candy 
Co., 217 N.Y.S. 173, 217 App.Div. 316; 
Richardson vy. Greenburg, 176 N.Y.S. 
651, 188 App.Div. 248. 


Or.—Iwanicki v. State Industrial 
Ace. Commission of Oregon, 205 P. 
990, 104 Or. 650, 29 A.L.R. 682. 


Porto Rico.—Rodriguez v. Work- 
men’s Relief Commission, 36 Porto 
Rico 41. 


Tenn.—Morrison v. Tennessee Con- 
sol. Coal Co., 39 S.W.(2d) 272, 274, 162 
Tenn. 523. 


Wash.—Depre vv. . Pacific Coast 
Forge Co., 276 P. 89, 151 Wash. 430. 


Que.—Gendron vy. Brown Corp., 62 
Que.Super. 450; Pencis v. Girard, 47 
Que.Super. 406; Peck Rolling Mills 
v. Repinski, alias Radinski, 30 Que. 
K.B. 50 [confirmed by the Supreme 
Court on Dec. 17, 1920]. 


“The Legislature could not have 
intended accidental injuries to in- 
clude diseases which developed ‘grad- 
ually’ or ‘by gradual process.’’”’ Mor- 
rison v. Tennessee Consol. Coal Co., 
supra. 


{a] Dlustrations.—(1) Contraction 
of glanders through inhalation of 
bacteria of glanders. Richardson v. 
Greenburg, 176 N.Y.S. 651, 188 App. 
Div. 248. (2) Inflammation of lungs 
from acid vapors, making employee 
susceptible to tuberculosis. Depre v. 
Pacific Coast Forge Co., 276 P. 89, 151 
Wash. 4380. (3) Tuberculosis from 
working in unsanitary place. Wager 
v. White Star Candy Co., 217 N.Y.S. 
173, 217 App.Div. 316. (4) Tuber- 
culosis and other diseases from dust 
and foreign substances thrown off b 
drill. Morrison vy. Tennessee Consch 
Coal Co., 39 S.W.(2d) 272, 162 Tenn. 
523. (5) Typhoid contracted by a 
woodcutter, whose employer furnishes 
him with board and lodging in course 
of lumbering operations. Gendron y. 
Brown Corp., 62 Que.Super. 450. 


99. U.S.—Todd Dry Docks  v. 
espe, 61 F.(2d) 671 [aff 49 F.(2d) 

i]. 

Ind.—United Paperboard Co. v. 
Lewis, 117 N.E. 276, 65 Ind.App. 356. 


Md.—Victory Sparkler & Specialty 
Co. v. Francks, 128 A. 635, 147 Md. 
368, 44, A.L.R, 363. 


Mich.—Beaty v. Foundation Co., 222 
N.W. 77, 245 Mich. 256. 


Tex.—Barron v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 36 S.W.(2d) 
464 [rev (Civ.App.) 21 S.W.(2d) 78]. 


Eng.—Glasgow Coal Co. v. Welsh, 
22ST re ees 


re Murray, Op.Sol. 
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dent.’”’8 


[1916] 2 A.C. 1, [1916] W.C.&I. 79. 


[a] Death from caisson disease be- 
cause of too rapid decompression of 
air on coming out of caisson 1S a 
compensable “accident,” unless de- 
ceased was guilty of intentional mis- 
conduct. Beaty v. Foundation Co., 222 
N.W. 77, 245 Mich. 256. 


[b] Nephritis, contracted as a di- 
rect result of unusual circumstances, 
connected with the employee’s work, 
in that a pipe broke and he had to re- 
move the resulting débris with a hose 
throwing warm water whereby he be- 
came very warm and took a chill on 
the way home,<is*a “personal injury 
by accident,” within the provisions of 
the Workmen’s Compensation Act. 
United Paperboard Co. v. Lewis, 117 
N.E. 276, 65 Ind.App. 356. 


[c] Phosphorous poisoning of an 
employee of a fireworks factory 
caused by the negligence of the em- 
ployer and the consequent chance 
present of phosphorous vapors where 
they could be inhaled and the chance 
inhaling of such vapors is an acci- 
dental injury for which compensation 
may be had. Victory Sparkler & 
Specialty Co. v. Francks, 128 A. 635, 
147 Md. 368, 44 A.L.R. 363. 


{d] Rheumatism caused by extreme 
and exceptional exposure to cold and 
damp while engaged in work is an in- 
jury by accident arising out of and in 
the course of the employment within 
the act. Glasgow Coal Co. v. Welsh, 
[LO1G] Zea Col sito led Wire. el io. 


1. Connelly v. Hunt Furniture Co., 
nee N:E. 366, 240 N.Y. 83, 39 A.L.R. 


Compensability of infections gener. 
ally see infra § 348. 


2. Kan.—Monson vy. Battelle, 170 P. 
801, 102 Kan. 208. 


Mich.—Neudeck v. Ford Motor Co., 
229 N.W. 438, 249 Mich. 690. 


Minn.—State v. District Court of St. 
Louis County, 163 N.W. 755, 137 Minn. 
435, L.R.A.1917F 1094. 


_Tenn.—Hartford Accident & Indem- 
nity Co. v. Hay, 17 S.W.(2d) 904, 159 
Tenn. 202. 


Tex.—Texas Employers’ Ins. Ass’n 
Ap atte bhi (Civ.App.) 27 S.W.(2d) 


_ [a] For example (1) blastomycosis 
incurred while caring for horse when 
fingers came in contact with abrasion. 
Hartford Accident & Indemnity Co. v. 
Hay, 17 S.W.(2d) 904, 159 Tenn. 202. 
(2) Gonorrhea infection arising where 
flying particle of iron ore struck work- 
man’s eye and was removed by fellow 
workman with hankerchief and eye 
was washed with water from trough 
used by miners, resulting in loss of 
sight. State v. District Court of St. 
Louis County, 163 N.W. 755, 137 Minn. 
435, L.R.A.1917F 1094. 


[b] Infection of old wound on foot 
while wading through: water which 
had flooded the employer’s car works 


‘ 


r 


[§ 338 


fection following an abrasion or breaking of the 
skin,? or the formation of a eallous,* or a bacterial 
disease arising from drinking contaminated water 
furnished by the employer,* or contracted while 
working in a place where persons having such dis- 
ease were present,° is an accidental injury. 


Weakened resistance® of an employee resulting 
from his employment is not of itself compensable 
as an “accident,”? or a 


“personal injury by’ acci- 
~ 


is an “accident” within the statute. 
Monson vy. Battelle, 170 P. 801, 102 
Kan. 208. 


x 
Compensability of disease resulting 
from abrasion of Bkin generally see 
infra § 340. me 


3. Sears-Roebuck & Co. v. Starnes, 
26 S.W.(2d) 128, 160 Tenn. 504. 


[a] Rule applied as to infection 
following callous upon finger tip, due 
to operation of listing machine. 
Sears-Roebuck & Co. v. Starnes, 26 
S.W.(2d) 128, 160 Tenn. 504. 


4 State v. Smith, 175 N.E. 146, 
93 Ind.App. 83. 


[a] For example, gastroenteritis. 
State v. Smith, 175 N.E. 146, 93 Ind. 
App. 83. 


Compensability of typhoid fever see 
infra § 352. 


Introduction of germs into ailment- 
ary canal as accident causing disease 
see infra § 345. 


5. Todd Dry Docks vy. Marshall, 61 
F.(2d) 671 [aff 49 F.(2d) 621]; Arquin 
v. Industrial Commission, 181 N.E. 
613, 349 Ill.’ 220. € 


[a] MIlustrations.—(1) Cerebro- 
spinal meningitis contracted aboard 
ship on which cases of such disease 
had developed and from which the 
sick passengers had not been removed. 
Todd Dry Docks v. Marshall, 61 F. 
(2d) 671 [aff 49 F.(2d) 621]. (2) 
Epidemic meningitis contracted by an 
interne while on duty in a contagious 
ward. Arquin v. Industrial Commis- 
Sion, 181 N.E. 613, 349 111. 220. 


6. Disease resulting from, or in- 
duced by, weakened resistance see 
infra § 347. 


7. Depre v. Pacific Coast Forge Co., 
259 P. 720, 145 Wash. 263. 


[a] For example, lessened resist- 
ance to tuberculosis caused by work- 
ing in room containing vapors from 
acids. Depre v. Pacific Coast Forge 
Co., 259 P. 720, 145 Wash. 2638. 


8 Hoag v. Kansas Independent 
peuverys 215° RP. 295, 9296" Fils) Kane 


“The question is whether unexpect- 
ed reduction of resistance to a bac- 
terial disease, resulting from perform- 
ing work under some misjudged or 
ignored circumstance or condition, 
constitutes personal injury by acci- 
dent. The court is of opinion the 
question should be answered in the 
negative.” Hoag v. Kansas Independ- 
ent Laundry, supra. 


[a] Rule applied where an en- 
gineer who, as paxt of his employ- 
ment, cleaned his boilers, was over- 
come by excessive heat of the boilers 
while cleaning them, and, although 
not prostrated, was disabled, the disa- 
bility being that his power of physi- 
cal resistance was reduced, so that 
pneumonia bacteria immediately be- 
came active, and he died of pneumonia 
seven days later. Hoag v. Kansas 


—- 


§§ 339-340] 


[§ 339] (5) Disease Resulting from Injury, Acci- 
dent, or Fortuitous Event®—(a) In General. 
a disease is occasioned by an accident, the accident 
is to be regarded as the proximate cause, and the dis- 
ease is compensable within the statute.?° 
disease was occasioned by an accident, injury, or for- 
tuitous event, however, and is accordingly compensa- 
ble under the acts, has been the subject of many ju- 
dicial decisions, the question having arisen where the 
disease followed exposure to weather conditions! or 
infectious or contagious diseases,” or was incurred 
through an abrasion of the skin,!? or through the in- 


Where 


Whether 


troduction of germs into the alimentary canal,14 


Pde tnt Laundry, 215 P. 295, 113 
Kan. 513. 


9. Disease coustingaee injury by 
accident see supra § 


Disease constituting personal injury 
see supra § 337. 


10. Great Western Power Co. v. 
Pillsbury, 151 P. 1136, 171 Cal. 69, L.R. 
A.1916A 281; Columbine Laundry Co. 
v. Industrial Commission of Colorado, 
21.5: P.i4870, -132 Colo. 39730 Larke. .v. 
John Hancock Mut. L. Ins, Co., 97 A. 
320, 90 Conn. 3038, L.R.A.1916E_-584; 
Employers’ Liability Assur. Corp., 
Ltd., of London, England v. Flint, 
(Tex.Civ.App.) 14 S.W.(2d) 1046. 
And see cases infra this section; and 
§§ 340-347. 


[a] Tlustrations. — (1)- Where an 
automobile mechanic inhaled a large 
amount of exhaust gas from an au- 
tomobile in the course of his employ- 
ment, and subsequently contracted 
pneumonia, from which he died, the 
proximate cause of the injury was the 
inhalation of the gas, although pneu- 
monia might be the immediate cause 
of death. Columbine Laundry Co. v. 
Industrial Commission of Colorado, 
215 P. 870, 73 Colo. 397. (2) Where 
blood poisoning set in’ after an em- 
ployee carelessly dropped a chemical 

on his shoe which burned his foot, the 
disease was the result of an accident- 


al injury. Employers’. Liability As- 
sur. Corp., Ltd., of London, England 
vy. Flint, (Tex.Civ.App.) 14 S.W.(2d) 
1046. (3) Ina case where erysipelas 


developed from a frostbite the court 
said: “If the primary injury arises 
out of the employment, every conse- 
quence which flows from it likewise 
arises out of the employment. The 
chain of causation may not be broken. 
Every injurious consequence flowing 
from it is a part of this chain. It is 
immaterial that erysipelas does not 
ordinarily result from frostbite; it is 
enough if in this instance it be caused 
by it. All physical consequences and 
disease result from an. injury when 
there is a causal connection between 
them.” Larke y. John Hancock Mut. 
L. Ins. Co., 97 A. 320, 3238, 90 Conn. 303, 
L.R.A.1916E 584. 


[b] Evidence held not to show: 
(1) That pneumonia resulted from ac- 
cident. Langley v. Reeve, 3 B.W.C.C. 
175. (2) That scarlet fever was re- 
sult of accident. Martin v. Manches- 
ter Corp...) Be W-€:C.,209.5 1c). Laat 
heart failure while at work was re- 
sult of accident. Beaumont v. Under- 
ground Electric R. Co., 5 B,W.C.C. 247. 
(4) That angina pectoris was due to 
overexertion. Hawkins v. Powells 
Tillery Steam Coal Co., [1911] 1 K.B. 
988, 4 B.W.C.C. 178. (5) That der- 
matitis caused by using dry shampoo 
was result of accident. Petschett v. 
Preis, 31,7: L,R..156,. (6), That ery- 
sipelas was result OF LOSE: Hugo v. 
Larkins, 3 B.W.C.C. 


{c] Findings ie cee with. 


4 


—(1) That anthrax did not result 
from accident. Sherwood v. Johnson, 
5 B.W.C.C. 686. (2) That death from 
bronchitis was result of accident. Tho- 
burn v. Bedlington Coal Co., 5 B.W. 
C.C. 128. (8) That,eczema gradually 
caused by fumes or splashes of chemi- 
cals did not arise from accident. 
Evans v. Dodd, [1912] 5 B.W.C.C. 305. 
(4) That heart failure was due to 
accidental strain...Doughton v. Hick- 
man, 6 B.W.C.G. 77... (5) | That pneu- 
monia was due to fall by accident. 
Lovelady v. Berrie, 2 B.W.C.C.°62.: (6) 
That tetanus ‘resulted from accident 
to coal miner. Smith v. National Pro- 
vincial Ins. Corp., 5 B-W.C.C. 602. (7) 
That uremia was not caused by ac- 


cident. Ashley vy. Lilleshall Co., 5 B. 
WaCiClesbs SY 

11. See infra § 342. 

12. See infra § 343, 

13. See infra § 340. 

14. See infra'§ 345. 

15. See infra § 341, 

16. -See infra § 344, 

17. See infra § 346. 

18. U.S.—In re Green, Op.Sol.Dept. 


Labor 237. 


Cal.—Great Western Power Co. v. 
Pillsbury, 151 P. 1136, 171-.Cal. 69, 
L.R.A.1916A 281. 


Conn.—Larke v. John Hancock Mut. 
L. Ins. Co., 97 A. 320, 90 Conn. 308, 
L.R.A.1916E 584. 


Ky.—Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 a eee 87, 242 
Ky. 266. 


La.—Quebadeaux vy. Caladia Pro- 
ducing Co., 4 La.App. 38 


Mass.—Panagotopulos’ Case, 177 N. 
BE. 800, 276 Mass. 600. 


Mich:—Taylor v. Evarts, 246 N.W. 


496, 261 Mich. 558; Cline v. Studebak- | 
514, | 
iL. Ins. Co., 

L.R.A. 1916H 584, 


er Corp., 155 N.W. 
ELR.AL1916C 1139. 


N.Y.—Connelly vy. Hunt Furniture 


519, 189 Mich. 


€o., 147. N.E. 366, 240 N.Y. 88, 39-A. 
L.R. 867; “Hiers v., John A. Hull & 
Co., 164 N.Y.S. T6%; 178 App. Div, 350. 


Or.—Huntley. v. Oregon State » In- 
dustrial Accident omission, 6 12 
(2d), 209,138 Or. 184 


Tex.—Texas SA tore inn Assifi 
Wee onser ley, (Civ.App.) 16 S.W.(2d) 


Wis.—Milwaukee Bird. Nat. ' ‘Bank 
v. ‘Industrial BT EM 154. N.W. 
847, 161 ‘Wis. 526. 


Eng.—Innes vy. Kynoch, [1919] A.C, 
765; Burrell & Sons, Lim. v. Sélvage, 
90° L.J:K.B. 1340; Fleet v. Johnson, 
6 B.W.C.C. 60; Fleet’ v. Johnson & 
Sons, 29 T.L.R. 207, : 


[a] For example: (1) Anthrax 
contracted while handling diseased 
hides. .Hiers v, John: A. Hull & Co., 
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where it resulted from contact with poisonous sub- 
stanees,!>. inhalation of gas, fumes, or dust,?® or trom 
mental ‘effort or excitement.17 


[§ 340] (b) Abrasion of Skin. 
curred through an abrasion of the skin,'® or follow- 
ing the breaking of a blister developed in the course 
of empleyment,!® or caused by germs entering the 
system through wounds received in the course of em- 
ployment,*° results from an accidental injury; and 
it is not necessary that the lesion of the skin be pro- 
duced by physical force.?! 
ing of the abrasion which permits the entering of the 


An infection in- 


In some eases the suffer- 


(2) 
Blood poisoning (In re Green, -Op. 
Sol. Dept. Labor 237; Great Western 
Power Co. v. Pillsbury, 151; P. 1136, 
171 Cal. 69, L.R.A.1916A 281; Milwau- 
kee First Nat. Bank v. Industrial 
Commission, 154 N.W. 847, 161 Wis. 
526; Fleet v. Johnson, 6 B.W.C.C. 60), 
(3) as blood poison developing from 
an abrasion caused by the rubbing of 
his shoes on the heel of an employee 
working as a chainman with a high- 
way surveying crew (Huntley v. Ore- 
gon State Industrial Accident Com- 
mission, 6 P.(2d) 209, 188 Or. 184), 
(4) or blood poison resulting from the 
entrance of germs into the system 
through irritation caused when an 
orchard worker got chemical dust 
from trees in his eyes (Taylor v. 
BEvarts, 246 N.W. 496, 261 Mich. 558), 
(5) or dermatitis (Panagotopulos’ 
Case, 177 N.E.'800, 276 Mass. 600). 


[b] “Traumatic injury by acci- 
dent.”—An infection caused by the 
entrance of. germs through a preéx- 
isting abrasion has been held to be 
the result of a “traumatic injury by 


accident.” Great Atlantic & Pacific 
Mean COsmevis Sextans 46 S.W.(2d) 87, 
242 Ky. 266. 


Infection received by entry “of 
germs in abrasion as: 


Injury by accident see supra § 338. 
Personal injury see supra 8 337. 
19. Western: Shade Cloth Co. v. In- 


| dustrial Commission, 140 N.H. 45, 308 


Ill. 554; Scoville v. 'Tolhurst Mach. 
Works, 184 N.Y.S. 608, 193 App.Div. 
606 [aff 1382 N.E. 867, 2381 N.Y. 510). 


20. Keane v. Arrowhead Steel 
Products Co., 232 N.W. 621, 181 Minn. 


) 


[a] For example, tetanus thus re- 
sulting . from puncture ‘wounds. 
Keane v. Arrowhead Steel Co., 232 N. 
W. 621, 181 Minn. 359. 


21. Larke v. John Hancock Mut. 
97 A. 320, 90 Conn. 303, 


[a] Frostbite. —‘‘The finding shows 
that the unusual exposure of the em- 
ployment of the decedent to the 
weather caused a’frostbite producing 
lesions of the face, through which 
the germ erysipelas entered and the 
disease erysipelas developed. We 
think the lesion, whether produced 
by a frostbite or a blow, must be 
held to bea personal injury within 
the act. -In either case the injury 
would be the-result of an untoward 
mishap., If ,the term ‘personal in- 
jury’ be.given its‘narrowest construc- 


| tion and confined to injuries of acci- 


dental origin, it must be held to in- 
clude any form of bodily harm or in- 
capacity, whether arising by direct 
contract, or lesion caused by external 
violenee or physical force, or un- 
toward mishap.” Larke v. John Han- 
cock Mut. lL. Ins. Co., 97 A. 320, 321, 
90 Conn. 303, L.R,A.1916H 584. 
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disease germ is considered to be the accident;??_ but 
in others the injection of the poison or the accidental 
falling of the bacilli on the abrasion, rather than the 
breaking of the skin, has been held to be the accident 


from which the disease results.” 


[§ 341] (c) Contact with Poisonous Substance.”+ 
A disease resulting from peisaning by contact with 
substances by which the employee knew he was pe- 
culiarly apt to be poisoned does not result from an 
accidental injury,?> but it does where he inadvertent- 
ly came into contact with it in ignorance of what it 


was.7® 


[§ 342] (d) Exposure?’—aa,. In General. Al- 


22. Great Western Power Co. v. 
Pilspuby, low Plone e 17 i Cals +69" 
L.R.A.1916A 281; Taylor v. Evarts, 
246 N.W. 496, 261 Mich. 558; Hiers v. 
John A. Hull & Co., 164 N.Y.S. 767, 178 
App.Div. 350; Huntley v. Oregon 
State Industrial Accident Commis- 
sion, 6 P.(2d) 209, 138 Or. 184. 


[a] Illustration.—Where a _ serv- 
ant while engaged in shaving and 
painting poles accidentally caught 
his hand between one of them and 
another piece of timber, kruising the 
flesh and knocking a piece of skin 
off the back, inflammation and sup- 
puration setting in resulting in what 
is commonly known as blood poison- 
ing, the accident in course of em- 
ployment was the proximate cause 
of such injury, the court saying: 
“We perceive no merit in the claim 
that this disability was not prox- 
imately caused by the injury and 
abrasion of the skin. Such results 
do ensue from such abrasions, and 
they are brought about by the opera- 
tion of what are ordinarily consid- 
ered natural forces, that is, by the 
intervention of infectious germs usu- 
ally, or at least frequently, present 
in the air or on the surface of sub- 
stances with which any person may 
come in contact, and which are in- 
visible to the eye and imperceptible 
to the senses.” Great Western Pow- 
er Co. v. Pillsbury, 151 P. 1136, 171 
Cal. 69, 70, L.R.A.1916A 281. 


23. Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 242 Ky. 
266; Connelly v. Hunt Furniture Co., 
147 NE. 9366, 240 N.Y. 83; 39° A.L.R- 
867; Eldridge v. Endicott, Johnson & 
Co., 177 N.Y.S. 863, 189 App.Div. 53 
[rev on other grounds, Ct. of App. 
expressly refusing to pass on ques- 
tion, 126 N.B. 254, 255, 228 N.Y. 21]; 
Hiers v. John A. Hull & Co., 164 N.Y. 
S. 767, 178 App.Div. 350; Innis v.! Ky- 
noch, [1919] A.C.. 765, [1919] W.C.&I. 
we 


[a] Rule applied (1) where it did 
not appear as to how, when, or where 
the abrasion was caused. Connelly 
v. Hunt Furniture Co., 147 N.E. 366, 
240 N.Y. 83, 39 A.L:R, 867; Innis v. 
Kynoch, [1919] A.C. 765, [1919] W.C. 
&1. 197. (2) Where the employee, by 
reason of a preéxisting abrasion on 
his finger, became infected with tu- 
Jaremia while dressing’ rabbits. 
Great Atlantic & Pacific Tea Co. v. 
Sexton, 46 S.W.(2d) 87, 242 Ky. 266. 
(3) Thus it has been held that injec- 
tion of gangrenous matter from a 
corpse into a cut in the hand of an 
embalmer’s helper is an “accidental 
injury” due to employment, so as to 
warrant compensation for death from 
blood poisoning, which set in when he 
scratched a pimple on his neck with 
an infected finger (Connelly v. Hunt 
Furniture Co., supra), (4) the court 
adding that the’ whole group of 
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though it has been held that an illness caused by un- 
usual exposure is a disease resulting from accidental 
injury,?® as where it was caused by working with 
portions of deceased’s body under water under un- 


usual conditions,”® or by undue exposure to extreme 


cold,®® or by an unexpected exposure to cold drafts 
caused by an unexplained opening of a mine door,** 
a disease following exposure to extremes in tempera- 
ture®? or a wetting®* in the course of ordinary em- 
ployment, and not unusual therein or unnatural, does 
not result from an accident, or injury within the act. 
So a disease resulting from exposure to sudden 


changes of temperature in the course of employment 


is not one arising from an accident** or an accidental 


~ 


events, beginning with the cut and »pLacey v. Washburn & Williams. Co., 


ending with death, was an “accident” 
if any of its phases originated in 
causes engendered by employment 
ayaa v. Hunt Furniture Co., su- 
pra). 


24. Exposure to disease generally 
see infra § 343. 


25. Reader v. Milwaukee Lumber 
Co., 275 P. 1114, 47 Idaho 380. 


{a] MIllustration.—Dermatitis and 
blood poisoning’ foNowing an attack 
of cedar poisoning to which an em- 
ployee engaged in work on cedar lum- 
ber knew he was peculiarly suscepti- 
ble. Reader v. Milwaukee Lumber 
Co., 275 P. 1114, 47 Idaho 380. 


26. Banister v. State Industrial 
Accident Commission of Oregon, 19 P. 
(2d) 403, 142 Or. 97. 


[a] MDlustration.—Dermatitis fol- 
lowing poisoning by contact with poi- 
son oak by one susceptible to such 
poisoning. Banister v. State Indus- 
trial Accident Commission of Oregon, 
19 P.(2d) 403, 142 Or. 97. 


; as Exposure to disease see infra 
343. 
28. Broch v. Lehigh Valley Coal 


Co., 146 A. 899, 296 Pa. 502; Jones v. 
Philadelphia & Reading Coal & Iron 
Co., 132 A. 122, 285 Pa. 317; Senlock v. 
Philadelphia & Reading Coal & Iron 
Co., 158 A. 663, 104 Pa.Super. 156. 


29. Christian v. State Conservation 
Commission, 182 N.Y.S. 347, 191 App. 
Div. 635. 


[a] Rule applied where death of 
game protector, employed by state 
conservation commission, was caused 
by lobar pneumonia contracted while 
fixing a state boat with his arm and 
shoulder in tthe water, and heart 
toxemia. Christian v. State Conserva- 
tion Commission, 182 N.Y.S. 347, 191 
App.Div. 635. 


30. Rinehart v. F. M. Stamper Co., 
(Mo.App.) 55 S.W.(2d) 729. 


[a] Rule applied as to one unduly 
exposed to extreme cold while work- 
ing in refrigerator and contracting 
pneumonia. Rinehart v. F. M. Stamp- 
er Co., (Mo.App.) 55 S.W.(2d) 729. 


31. Industrial Commission of Colo- 


rane v. Swanson, (Colo.) 26 P.(2d) 
32. Blair v. Omaha Ice & Cold Stor- 


age Co., 165 N.W. 893, 102 Neb. 16; 
D’Oliveri v. Austin, Nichols & Co.,. 207 
N.Y.S. 699, 211 App.Div. 295; Lacey v. 
Washburn & Williams Co., 164 A. 724, 
309 Pa. 574 [rev 160 A. 455, 105 Pa. 
Super. 43]. 


[a] Dlustrations.—(1) A carpen- 
ter’s death from pneumonia, developed 
from a chill contracted while making 
measurements in a refrigerating room, 
was not caused by an “accident.” 


164 A. 724. 309 Pa. 574 [rev 160 A. 455, 
105 Pa.Super. 43].* (2) Pneumonia 
and its effects causing death, con- 
tracted by a food packer in a storage 
warehouse while working in an ice 
box, is not the result of an accident, 
where the hazard, if any, was a usual 
and continuous one, fully known to 
the employee. D’Oliveri v. Austin, 
Nichols & Co., 207 N.Y.S. 699, 211 
App.Div. 295. (3) Sciatic rheuma- 
tism resulting from exposure to ex- 
tremes in temperature in the ordinary 
course of work. Blair v. Omaha Ice & 
Cold Storage Co., 165 N.W. 8938, 102 
Neb. 16. (4) A wet grinder’s death 
from pneumonia allegedly cuused by 
working in an unheated factory and 
by immersion of hands in cold water 
is not compensable in the absence of 
physical injury. Paxton v. Spicer 
Mfg. Corporation, 187 N.E. 193, 45 
Ohio App. 359. 


33. Ferris v. City of Eastport, 122 
A. 410, 123 Me. 193; Landers v. City of 
Muskegon, 163 N.W. 48, 196 Mich. 750, 
L.R.A.1918A 218; Waleski v. Susque- 
hanna Collieries Co., 164 A. 355, 108 
Pa.Super. 342; Micale v. Light, 161 
A. 600, 105 Pa.Super. 399; Gibson v. 
Frank Kuhn Co., 161 A. 456, 105 Pa. 
Super. 264; Texas Employers’ Ins. 
Ass’n vy. Jackson, (Tex.) 265 S.W. 1027. 


[a] Wustrations.—(1) Successive 
wettings of an employee by rain, re- 
sulting in his contracting a cold and 
pneumonia, are not an “injury’’ or 
“personal injury,” within the act, not 
being “damage or harm to the physi- 
cal structure of the body.’’ Texas 
Employers’ Ins. Ass’n v. Jackson, 
(Tex.Commn.App.) 265 S.W. 1027 [rev 
(Civ.App.) 253 S.W. 348]. (2) <A city 
fireman, who contracted pneumonia 
after becoming wet at a fire, did not 
die from an “accident,” since the inci- 
dent was one natural to his employ- 
ment (Landers vy. City of Muskegon, 
163 N.W. 43, 196 Mich. 750, L.R.A. 
1918A 218), (3) and the same rule ap- 
plies to a volunteer fireman (Ferris v. 
Tae of Eastport, 122 A. 410, 123 Me. 


34. Chop v. Swift & Co., 233 P. 800, 
118 Kan. 35; Taylor v. Swift & Co., 219 
P. 516, 114 Kan. 431; Hartman v. 
Schuylkill Valley Transit Co., 17 Pa. 
Dist.&Co. 722. 


{a] Rule applied: (1) Where a 
workman was engaged in working in 
and out of a meat-cooling room in 
hot weather, and the alternating heat 
and cold brought on a pain in his 
spine and limbs whjch forced him to 
quit before the day’s work was done, 
and the next day he felt unable to 
work, and the following day was 
paralyzed. Taylor v. Swift & Co., 219 
P. 516, 114 Kan. 431. (2) Where mus- 
culospiro paralysis, or wrist drop 
developed from exposure to. cold while 
handling cold articles in a cold room. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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injury.25 Where, however, the disease follows an ex- 
posure after an accidental injury, it is compensable 
as a disease resulting from an injury,®® the rule ap- 
plying in the ease of death although the injury itself 
would not have caused the death if it was the prox- 
imate cause.** A disease resulting from the prolong- 
ed action of ultra-violet rays does not result from 


an injury.°§ 


[§ 343] bb. Exposure to Disease.°° 
caused bv unusual exposure to a disease is one result- 
ing from an injury,*® but the rule does not apply 
where there was no such special exposure.*+ 
tagious disease contracted in a hospital while under 


Chop v. Swift & Co., 233 P. 800, 118 
Kan. 35. . 


35. Lerner v. Rump Bros., 149 N.E. 
334, 241 N.Y. 153, 41 A.L.R. 1122. 


[a] Rule applied where a workman 
sustained a cold, causing death, by go- 
ing from a hot room into a refrigerat- 
ing plant to show vegetables to cus- 
tomers. Lerner v. Rump Bros., 149 
N.E. 334, 241 N.Y. 153, 41 A.L.R. 1122. 


36. Donahoe v. Scharfenstein & 
Son, 98 So. 256, 154 La. 815; Texas 
Employers’ Ins. Ass’n v. Jiminez, 
(Tex.Civ.App.) 267 S.W. 752. See 
Coyle v. John Watson, Ltd., [1915] 
A.c. 1 (claim allowed where pneu- 
monia followed a chill resulting from 
exposure to a cold draft due to the 
breakdown of a shaft in a mine). 


[a] For example, where exposure 
to cold, wind, and ammonia fumes 
proximately causing pneumonia re- 
sulting in death followed body strain 
or wrench. Texas Employers’ Ins. 
Ass’n v. Jiminez, (Tex.Civ.App.) 267 
S.W. 752. 


[b] Thus, where an employee sus- 
tained an injury to a finger, and anti- 
tetanic serum was administered, and 
thereafter he was sent out in the rain 
to fix a truck, and became ill, and 
developed neuritis and partial paraly- 
sis, causing an abnormal position of 
the right shoulder blade, and impair- 
ing its usefulness, the disability was 
caused by the accident, within the 
Workmen’s Compensation Act, and not 
by a disease existing in his system 
before the accident occurred. Dona- 
hoe v. Scharfenstein & Son, 98 So. 256, 
154 La. 815. 


37. Anderson v. 
Commission of Washington, 
747, 116 Wash. 421. 


38. Industrial Commission of Ohio 
me Russell, 146 N.E. 305, 111 Ohio 
t. 692. 


{a] For example, injury to optic 
nerve of motion picture operator re- 
sulting in optic atrophy which was 
caused by the action of ultra-violet 
rays produced by the machine at 
which he was required to look. In- 
dustrial Commission of Ohio v. Rus- 
sell, 146 N.E. 305, 111 Ohio St. 692. 


39. Contact with poisonous sub- 
stances see supra § 341. 


40. Fidelity & Casualty Co. of New 
York vy. Industrial Accident Commis- 
sion of California, 258 P. 698, 84 Cal. 
App. 506. 


[a] Typhoid fever contracted in 
the course of employment as a result 
of exposure in excess of that of the 
commonalty is the result of an injury. 
Fidelity & Casualty Co. of New York 
v. Industrial Accident Commission of 
California, 258 P. 698, 84 Cal.App. 506. 


41. Pattiani v. State Industrial 
Accident Commission, 250 P. 864, 199 
Cal. 596, 49 A.L.R. 446. 


[a] Typhoid fever contracted 
{71 C. J.—28] 
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treatment for a compensable injury is not proximate- 
ly caused by the accident, and hence is not compensa- 


[§ 344] (e) Inhalation of Gas, Fumes, or Dust. 
It has been held*® and denied** that, where the dis- 
ease results from inhalation of gas or fumes, it re- 
sults from an accident or injury within the act, 


It 


has also been held that such a disease or illness is, 


An illness 
A econ- 


while ona trip, arising out of employ- 
ment, during an epidemic, is not com- 
pensable. Pattiani v. State Industrial 
Accident Cemmission, 250 P. 864, 199 
Cal. 596, 49 A.L.R. 446. 


42. Mossop v. Mossop, 142 A. 739, 
108 Conn. 148. 


[a] . Rule applied where an em- 
ployee contracted scarlet fever while 
in a hospital for treatment of an in- 
jured thumb. Mossop v. Mossop, 142 
A. 739, 108 Conn, 148. 


43. U.S.—Sullivan Mining Co. v. 
Aschenbach, 33 F.(2d) 1 [cert den 50 
S.Ct. 35, 280 U.S. 586, 74 L.Ed. 635]. 


Ala.—New River Coal Co. v. Files, 
109 So. 360, 215 Ala. 64. 


Colo.—Columbine Laundry Co. v. 
Industrial Commission of Colorado, 
215 P. 870, 73 Colo. 397. 


Idaho.—Ramsay v. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366. 


Ill.—New Marissa Coal Co. v. In- 
rae Commission, 157 N.E. 32, 326 


_ Mont.—Wirta v. North Butte Min- 
ing’ Co., 210 P. 332, 64 Mont. 279. 


Neb.—Van Vleet v. Public Service 
ae of York, 195 N.W. 467, 111 Neb. 


N.J.—Carlton v. Celluloid Co., 151 
A. 641, 8 N.J.Misc. 800. 


Ohio.—Industrial Commission of 
Ohio v. Roth, 120 N.E. 172, 98 Ohio St. 
34, 5 A.L.R. 1468 [aff 7 Ohio App. 
386]; Industrial Commission v. Rice, 
160 N.E. 484, 26 Ohio App. 497; In- 
dustrial Commission of Ohio v. Mc- 
Manigal, 11 Ohio App. 384. 


Pa.—Johnston v. BE. E. Orcutt Ga- 
rage, 157 A. 46, 103 Pa. Super. 507. 


Tex.—Barron v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 36 S.W.(2d) 
464 [rev (Civ.App.) 21 S.W.(2d) 78]; 
Travelers’ Ins. Co. v. Smith, (Civ. 
App.) 266 S.W. 574. 


Utah.—Tintic Milling Co. v. Indus- 
trial Commission of Utah, 206 P..278, 
60 Utah 14, 23 A.L.R, 325. 


[a] Mllustrations.—(1) Disease re- 
sulting from mine gas poisoning is 
“accidental.” New Marissa Coal Co. 
v. Industrial Commission, 157 N.E. 32, 
326 Ill. 116. (2) Lobar pneumonia re- 
sulting from the inhalation of chlor- 
ine gas results from an “injury.” 
Travelers’ Ins. Co. v. Smith, (Tex.Civ. 
App.) 266 S.W. 574. 


44. Colo.—Prouse v. Industrial 
Commission of Colorado, 194 P. 625, 
69 Colo. 382. 


Ind.—Brewer v. Veedersburg Pav- 
er Co., 177 N.E. 74, 92 Ind.App. 547. 


Ky.—Midland Coal Co. of Olive Hill, 
Ky. v. Rucker’s Adm’r, 277 S.W. 838, 
211 Ky. 582; Elkhorn Coal Corpora- 
tion v. Kerr, 263 S.W. 342, 203 Ky. 
804; Jellicoe Coal ‘Co, v. Adkins, 247 
S.W. 972, 197 Ky. 684. 


within the meaning of the acts, a fortuitous event ;*°® 
but it does not result from a traumatic injury.*® <A 
disease resulting from the inhalation of dust parti- 
cles has been held to be*? and not to be*® the result 
of an accident or injury within the act. Although the 


Ohio.—Campbell v. Industrial Com- 
mission of Ohio, 153 N.E. 276, 22 Ohio 
App. 454. 


Pa.—Mauchline vy. State Ins. Fund, 
124 A. 168, 279 Pa. 524. 


Tex.—Gordon v. Travelers’ Ins. Co., 
(Civ.App.) 287 S.W. 911. 


Va.—Clinchfield Carbocoal Corpora- 
yoo v. Kiser, 124 S.B. .271, 139 Va. 
ol, 


Wash.—Depre vv. Pacific Coast 
Forge Co., 276 P. 89, 151 Wash. 430. 


Can.—Scotland vy. Canadian Cart- 
pe Co., 59 Can.S.C. 471, 50 Dom.L.R. 


{a] For example (1) tuberculosis. 
Campbell v. Industrial Commission of 
Ohio, 153 N.E. 276, 22 Ohio App. 454; 
Clinchfield Carbocoal Corporation v. 
Kiser, 124 S.E. 271, 139 Va. 451; De- 
pre v. Pacific Coast Forge Co., 276 P. 
89, 151 Wash. 430. (2) Injury re- 
sulting from breathing impure air 
and poisonous gases in a mine. Mid- 
land Coal Co. of Olive Hill, Ky., v. 
Rucker’s Adm’r, 277 S.W. 838, 211 Ky. 
582; Elkhorn Coal Corporation v. 
Kerr, 263 S.W. 342, 203 Ky. 804; Jel- 
lico Coal Co. vy. Adkins, 247 S.W. 972, 
197 Ky. 684. 


45. Seattle Can Co. v. Department 
of Labor and Industries of Wash- 
ington, 265 P. 739, 147 Wash. 303. 


46. Elkhorn Coal Corporation vy. 
Kerr, 263 S.W. 342, 203 Ky. 804; Jel- 
lico Coal Co. v. Adkins, 247 S.W. 972, 
197 Ky. 684; Pellerin v. Washington 
RS 8 Co., 2 P.(2d) 658, 163 Wash. 


[a] Rule applied where the act 
provides for compensation only for 
personal injuries by accident and ex- 
pressly excludes diseases except Such 
as are “the natural and direct result 
of a traumatic injury by accident.” 
Elkhorn Coal Corporation v. Kerr, 263 
S.W. 342, 203 Ky. 804; Jellico Cval 
rei v. Adkins, 247 S.W. 972, 197 Ky. 


47. Schabel v. Riddell-Robineau 
Mfg. Co., 53 S.W.(2d) 750, 245 Ky. 
409; Dove v. Alpena Hide & Leather 


Co., 164 N.W. 253, 198 Mich. 132. 


[a] Rule applied where pneumonia 
and gangrene resulted from inhaling 
sawdust when disconnecting pipes 
blowing sawdust into a furnace. 
Schabel v. Riddell-Robineau Mfg. Co., 
53 S.W.(2d) 750, 245 Ky. 409. 


48. Ga.—Simmons v. Etowah Mon- 
eek Co., 157 S.E. 260, 42 Ga.App. 


Ill.—Peru Plow & Wheel Co. v. In- 
pastel Commission, 142 N.E. 546, 31 
6. 


Ind.—Moore v. Service Motor Truck 
Co., 142 N.E. 19, 80 Ind.App. 668. 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248; Gunter 
Sree & Dohme, 151 A. 134, 159 Md. 
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be entirely reeconciled,*® generally diseases resulting 


from unusual and unexpected inhalation of gas, 
fumes, or dust result from accident. within the mean- 
ing of the acts,°° but where the injury is the natural 
result. of the existence of conditions necessarily in- 
cidental to the work being performed,*! as where the 


resulting diseases are occupational 


Eng.—-Steel v..Cammell, Laird & 
Co., [1905] 2 K.B. 232; Williams v. 
Guest, Keen & Nettlefolds, Ltd., 


[1926] 1 K.B. 497, [1926] W.C.&I. 148; 
Cole v. Lendon & North Eastern Rail- 
way, [1928] W.C.&I. 156. 


[a] For example, silicosis and tu- 
berculosis resulting from inhalation 
through defective masks of sand and 
dust particles by a sand blaster. 
Sirmmons v. Etowah Monument Co., 
157. S.E. 260, 42 Ga.App. 633. 


49. Meade Fiber Corporation v. 
Starnes, 247 S.W. 989, 147 Tenn. 362. 
And see cases supra notes 47, 48. 


50. Ala.mNew River Coal Co. v. 
Files, 109 So. 360, 215 Ala. 64. 


Idaho.—Ramsay v. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366. 


Neb.—Van Vleet v. Public Service 
Co. of York, 195 N.W. 467, 111 Neb. 51. 


N.J.—Carlton vy. Celluloid Co., 151 
A. 641, 8 N.J.Misc. 800.) 

Ohio.—Industrial Commission of 
Ohio v. Roth, 120 N.E. 172, 98 Ohio 


St. 34, 5 A.L.R. 1463 [aff 7 Ohio App. 
336]. 

Eng.—Bradley v. London & North 
Eastern Railway, [1931] W.C.&I. 177. 


See Columbine Laundry Co. v. In- 
dustrial Commission of Colorado, 215 
P. 870, 73 Colo. 397 (the accident is 
not the presence of the gas in a 
garage, but the unexpected effects 
produced by it). 


[a] For example, where the injury 
results from the undesigned inhaling 
of smoke and fumes on a single occa- 
sion. Mauchline y. State Ins. Fund, 
124 A. 168, 279 Pa. 524; Johnston v. 
E. E. Orcutt Garage, 157 A. 46, 103 
Pa.Super. 507. 


[b] Rule applied: (1) Where the 
injury was caused while the employee 
was working on a special occasion, 
by inhaling gas, wholly unexpected 
by him. Tintic Milling Co. vy. Indus- 
trial Commission of Utah, 206 P. 278, 
60 Utah 14, 23 A.L.R. 325. (2) Where 
a painter, ignorant of the character 
of the gas, was disabled by poisonous 
gas fumes from carbon disulphide 
thinner. Sullivan Mining. Co. v. 
Aschenbach, 33 F.(2d) 1 [cert den 
50 S.Ct. 35, 280 U.S. 586, 74 L.Ed. 
635]. (3) Where the tubercular con- 
dition of a foundry employee was due 
to breathing fumes and gas when 
trapped in a furnace by a falling door. 
Industrial Commission y. Rice, 160 
N.E. 484, 26 Ohio App. 497. (4) 
Where an underground miner quit 
work and sought to escape when a 
fire started in the shaft, but be- 
cause of insufficient exits he was com- 
pelled to remain in the mine for 
forty hours, suffering injury from 
gas and smoke. Wirta v. North Butte 
Mining Co., 210 P. 332, 64 Mont. 279. 
(5) Where septic infection followed 
the chance taking up of germs on 
dust by the employee’s respiratory 
organs, an occurrence which was un- 
usual in the employee’s work of un- 
loading hides from cars. Dove v. Al- 
pena Hide & Leather Co., 164 N.W. 
253, 198 Mich. 182. (6) Where tuber- 


tary Canal. 


diseases,>? it is 


culosis was superinduced by unusual] 
inhalation of gas from an oil well. 
Barron ,v.. Texas Employers’ Ins. 
Ass’n, (Tex.Commn.App.) 36 S.W. 
) 464 [rev (Civ.App.) 21 S.W. oa) 


te Colo.—Prouse vy. Industrial 
Commission of Colorado, 194 P. 625, 
69 Colo. 382. 


Ill.— Peru Plow & Wheel Co. v. In- 


dustrial Commission, 142 N.E. 546, 
31 Tl. 216. 

Ind.—Brewer v. Veedersburg Paver 
Co., 177 N.E. 74, 92 Ind.App. 5475 


Moore vy. Service Motor Truck Co., 
142 N.E. 19, 80 Ind.App. 668. 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248; Gunter 
Vv. Sharp & Dohme, 151 As 134, 159 Md. 
438. HS SNS b 


Okl.—U. S. Gypsum Oo: v. MeMich- 
ael, 293 P. 778, 146 Okl. 74. 


Pa.—Mauchline v. State Ins. Fund, 
124 A. 168, 279 Pa. 524. 


Tenn.—Meade Fiber Corporation v. 
Starnes, 247 S.W. 989, 147 Tenn. 362. 


Va.—Clinchfield Carbocoal Corpo- 
pe v. Kiser, 124 S.E. 271, 139 Va. 
451. 


Wash.—Hatcher v. Globe Union 
Mfg. Co., 16 P.(2d) 824, 170 Wash. 494. 


Eng.—Steel v. Cammell, Laird & 
Co., [£1905] 2 K.B. 232; Williams. v. 
Guest, Keen & Nettlefolds, Ltd, 
[1926] 1 K.B. 497, [1926] W-.C.&I1. 148; 
pale ip London, ete., R., [1928] W.C. 

I. 156. 


Can.—Scotland v. Canadian Cart- 
ridge Co., 59 Can.S.C. 471, 50 Dom.L. 
R. 666 [rev 45 Ont.L. 586, 48 Dom.L. 
Re 655,). 


[a] Tllustrations.—(1) Acute 
bronchitis from inhaling gypsum 
dust, the condition arising insidious- 
ly, little by little, not assignable to 
any particular day, by reason of the 
occupation and amounting to an oc- 
cupational disease. .U. S. Gypsum Co, 
v. McMichael, 293 P. 773, 146 Okl. 74. 
(2) Disease caused by breathing dust 
caused by the work of moving sacks 
containing a chemical used in the em- 
ployer’s business. Meade Fiber Cor- 
poration v. Starnes, 247 S.W. 989, 147 
Tenn. 362. (3) Sickness, consisting 
of a sloughing off of portions of the 
linings of the employee’s. bowels, 
leaving raw areas, caused by dust 
from emery wheels settling in his 


stomach. Moore v. Service Motor 
Truck Co., 142 N.E. 19, 80 Ind.App. 
668. (4) Emphysema developing 


slowly and gradually from continued 
contact with smoke and fumes. 
Mauchline v. State Ins. Fund, 124 A. 
168, 279 Pa. 524. (5) Tuberculosis 
resulting from inhaling dust in grind- 
ing and mixing poultry feed. Cam- 
bridge Mfg. Co. v. Johnson, 153 A. 283, 
160 Md. 248. (6) Bright’s disease 
from inhalation of fumes or dust by 
an employee mixing bichloride and 
cyanide powders. Gunter v. Sharp & 
Dohme, 151 A. 134, 159 Md. 438. (7) 
Silicosis, or fibrosis of the lungs, suf- 
fered by a coal miner, due to habit- 
ually breathing an atmosphere full of 


[§§- 344-345 


held that they do not result from accident. 


[§ 345] (f) Introduction of Germs into Alimen- 
A disease caused by the taking of germs 
into the alimentary canal is not, according to one 
view, a disease resulting from injury®* or accident,** 
but there is authority holding such disease to be the 
result of an aecident.°® 


It is not the result of a trau- 


irritating dust particles, the rule ap- 
plying although the disease does not 
come withm the provisions of the act 
relating to occupational diseases. 
Williams v. Guest, Keen & Nettle- 
folds, Ltd., [1926] 1 K.B, 497, [1926] 
W.C.&I. 148. 


52. Conn.—Miller Vv. 
Steel & Wire Co., 97 A. 345, 90 Conn. 
349, L.R.A.1916E 40. 

Ill.— Peru Plow & Wheel Co. v. In- 
dustrial Commission, 142 N.B. 546, 
311 Ill. 216; Dandurand. v. Hydrox 
Co., 222 Ill.App. 267. 


Md.—Gunter v. Sharp & Dohme, 151 
A. 134, 159 Md. 438. 


Okl.—U. S. Gypsum Co. v. McMich- 
ae1,293 BP. 773,. 1246 ‘Ok. 74. 


Pa.—Mauchline vy. State Ins. Fund; 
124 A. 168, 279 Pa. 524. 


Va.—Clinchfield Carbocoal Corpora- 


American 


| tion v. Kiser, 124 S.E. 271, 139 Va. 451. 


Cccupational disease generally sec 
infra § 357. 


53. Buchanan y. Maryland Casual- 
ty Co., 288 S.W. 116, 116 Tex. 201. 
[a] For example, typhoid fever 


contracted from impure water or food 
furnished by employer. Buchanan v. 
Maryland Casualty Co., 288 S.W. 116, 
116 Tex. 201. 


x 
[b] Rule applied under a stat- 
ute defining ‘injury’ as damage or 
harm to the physical structure of the 
body and such diseases or infections 
as naturally result therefrom. Bu- 
chanan v. Maryland Casualty Co., 288 

S.W. 116, 116 Tex. 201. 


54. Wasmuth-Endicott Co. v. 
Karst, 133 N.E. 609, 77 Ind.App. 279; 
State v. District Court, Rice County, 
164 NW. 810, 138 Minn. 210; LRA; 
1918F 855; Gendron v. Brown Corp., 
62 Que. Super. 45Q. 


[a] For example, typhoid fever 
caused by drinking infected water 
furnished by the employer. State v. 
District Court, Rice. County, 164 N: 
W. 810, 138 Minn, 210, L.R.A.1918F 
855s Géndron v. Brown ‘Corp., 62 Que. 
Super. 450. 


[b] Rule applied where the stat- 
ute defines “injury” as injury by acci- 
dent and provides that it should not 
include a disease in any form except 
as it shall result from the injury, the 
statute not, however, requiring the 
injury to. be produced by violence. 
Wasmuth-Endicott Co. v. Karst, 133 
N.E. 609, 77 Ind.App. 279. 


“55. Ill—John Rissman & Son v. 
Industrial Commission, 154 N.E. 2038, 
323 Ill. 459. 


Ind.—Wasmuth-Endicott Co. 
Karst, 133 N.E. 609, 77 Ind.App. 579. 


Me.—Brodin’s Case, 126 A, 829, 124 
Me. 162., x 


Mich.—Wiltfong v. Lake Independ- 
ence Lumber Co., 197 N.W. 502, 226 


Mich. 91; Ames v. Lake Independ- 
ence Lumber Co., 197 N.W. 499, 226 
Mich. 83; Frankamp v. Fordney Ho- 


tel, 193 N.W. 204, 222 Mich. 525. 
Minn.—State v. District Court, Rice 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 345-348] 


matie injury.5* 


[§ 346] (g) Mental Effort, Worry, Nervousness, 
or Excitement. A disease precipitated by mental ef- 
fort, worry, nervousness, or excitement while at work 
does not result from accident’? or injury.®$ 


[§ 347] (h) Weakened Resistance.®® 
resulting from weakened resistance of an employee 
due to his employment is not compensable as a dis- 
ease resulting from an injury or accident.®° 
ease “results proximately from the accident,” how- 
ever, if the disease is induced by lowered resistance 


County, 164 N.W. 810, 138 Minn. 210, 
L.R.A.1918F 855. 


Wis.—Vennen v. New Dells Lum- 
ber Co., 154 N.W. 640, 161 Wis. 370, 
L.R.A.1916A 278, Ann.Cas.1918B 293. 


[a] For example, typhoid fever, 
developing from germs entering a 
workman’s intestines by reason of 
drinking polluted water furnished 
him by his employer for that purpose 
while inits employ. John Rissman & 
Son v. Industrial Commission, 154 N. 
E. 203, 323 Ill. 459; Wasmuth-Endi- 
cott Co. v. Karst, 133 N.E. 609, 77 Ind. 
App. 279; Brodin’s Case, 126 A. 829, 
124 Me. 162; Frankamp v. Fordney 
Hotel, 193 N.W. 204, 222 Mich. 525; 
Vennen v. New Dells Lumber Co., 154 
N.W. 640, 161 Wis. 370, L.R.A.1916A 
273, Ann.Cas.1918B 293. 


[b] Rule applied: (1) Where the 
statute provides compensation for in- 
jury caused by accident defined as an 
unforeseen event happening sudden- 
ly and producing injury to the physi- 
cal structure of the body. State v. 
District Court, Rice County, 164 N.W. 
810, 138 Minn. 210, L.R.A.1918F 855. 
(2) Where the statute provides for 
“personal injury by accident,’ and 
the court defines “accident” as a_ be- 
falling; an event which takes place 
without forethought or expectation. 
Brodin’s Case, 126 A. 829, 124 Me. 162. 


56. Mills v. Columbia Gas Const. 
Co., 55 S.W.(2d) 394, 246 Ky. 464. 


57. O’Connell v. Adirondack Hlec- 
tric Power Corporation, 185 N.Y.S. 
455, 193 App.Div. 582. 


[a] Tllustration.—Acute dilation 
of the heart, precipitated by mental 
effort, worry, nervousness, or excite- 
ment of the chief operator of the 
electrical system of an electric power 
company while in his office, directing 
restoration of the current interrupt- 
ed by a storm damaging the wires. 
O’Connell vy. Adirondack Electric 
Power Corporation, 185 N.Y.S. 455, 
193 App.Div. 582. 


58. Coffey v. Coffey Laundries, 143 
A. 880, 108 Conn. 493. 


[a] For example, angina pectoris, 
predisposition to which was lighted 
up by a general manager’s mental 
strain, occasioned by the prosecution 


of an employee for theft. Coffey v. 
Coffey Laundries, 143 A. 880, 108 
Conn. 493. 

59. As “accidental injury” see su- 


pra § 338. 

As “personal injury” see supra § 
337. 

60. Hoag v. Kansas Independent 
Laundry, 215 P. 295, 113 Kan. 513. 


61. New River Coal Co. v. Files, 
109 So. 360, 215 Ala. 64; Schafer & 
Olson v. Varney, 210 N.W. 359, 191 
Wis. 186. 


[a] Rule applied.—Death from 
smallpox developed while in a hos- 
pital receiving treatment for a bro- 
ken leg is compensable, where the 
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proximately caused by the accident,*! and a statute 


A disease 


A dis- 


death was partly due to lowered vi- 
tality owing to the accident. Schaf- 
er & Olson v. Varney, 210 N.W. 359, 
191 Wis. 186. 


62. Bratz v. Harry Maring, 
Inc., 164 A. 388, 116 Conn. 186. 


63. See statutory provisions. 


64. Jasionowski Vv. Industrial 
Commission of Ohio, 153 N.E. 247, 22 
Ohio App. 112; Millers’ Indemnity 
Underwriters v. Heller, (Tex.Civ. 
App.) 253 S.W. 853. 


[a] For example, infection caused 
by the entry of septic germs into 
wound while pushing dirty cotton 
seed into a conveyor with hands, 
causing blood poisoning, requiring 
amputation of his arm. Millers’ In- 
demnity Underwriters v. Heller, (Tex. 
Civ.App.) 253 S.W. 853. 


Disease constituting personal in- 
jury generally see supra § 337. 


65. U.S.—Todd Dry Docks, Ince. v. 
Marana, 61 F.(2d) 671 [aff 49 F.(2d) 
12 


Ill.—Arquin v. Industrial Commis- 
sion, 181 N.E. 618, 349 Ill. 220. 


Ind.—State v. Smith, 175 N.E. 146, 
93 Ind.App. 83. 


Kan.—Monson v. 
801, 102 Kan. 208. 


Mich.—Neudeck v. Ford Motor Co., 
229 N.W. 4388, 249 Mich. 690. 


Minn.—State v. District Court of 
St. Louis County, 163 N.W. 755, 137 
Minn. 435, L.R.A.1917F 1094. 


N.Y.—Connelly v. Hunt Furniture 
Co., 147 N.E. 366, 240 N.Y. 88, 39 A. 
L.R. 867. 


Tenn.—Sears-Roebuck & Co. v. 
Barnet, 26 S.W.(2d) 128, 160 Tenn. 


Tex.—Texas Employers’ Ins. Ass’n 
aa Mitchell, (Civ.App.) 27 S.W.(2d) 
600. 


[a] For example (1) cerebrospinal 
meningitis contracted aboard. ship 
where such cases had _ developed. 
Todd Dry Docks, Ine. v. Marshall, 61 
F.(2d) 671 [aff 49 F.(2d) 621]. (2) 
Hpidemic meningitis, contracted 
while treating patients in contagious 
ward. Arquin y. Industrial Commis- 
sion, 181 N.E. 613, 349 Ill. 220. -,(3) 
Gastroenteritis following drinking of 
contaminated water containing bacilli 
coli. State v. Smith, 175 N.E. 146, 93 
Ind.App. 83. (4) Infection from en- 
try of bacteria through break in skin, 
not received in employment, by touch- 
ing gangrenous body which employee 
was preparing for burial. Connelly 
v. Hunt Furniture Co., 147 N.E. 366, 
240, SING Ys O38) 20 9 Au Eye O67 (5) 
Streptococcus infection consequent on 
vaccination. Neudeck v. Ford Motor 
Co., 229 N.W. 4388, 249 Mich. 690. 


Disease constituting accidental in- 
jury generally see supra § 338. 


66. U.S.—In re Green, Op.Sol.Dept. 
Labor 237. 


Jr., 


Battelle, 170 P. 


barring compensation for lowered reistance does not 
preclude an award where lowered resistance from 
the original injury intervenes between the injury 
and the final result, and the final result is traceable 
to the injury by way of the lowered resistance.®? 


[§ 348] (6) Particular Diseases—(a) Infections 
Generally. Under the controlling statutes,®* disa- 
bility resulting from an infection constituting a “per- 
sonal injury”’’* or an “accidental injury,”’®® or an 
infection resulting from an accidental injury®® aris- 


Ala.—Goslin-Birmingham Mfg. Co. ~ 
v. Gantt, 131 So. 905, 222 Ala. 321. 


Cal.—Great Western Power Co. v. 


‘Pillsbury, 161 P. 1136, 171 Calle-69) Tt 


R.A.1916A 281. 


Conn.—Larke v. John Hancock Mut. 
L. Ins.-Co., 97 A. 320, 90 Conn. 308, 
L.R.A.1916E 584. 


Ga.—Metropolitan Casualty Ins. Co. 
ya Grenahaw, 161 S.E. 649, 44 Ga.App. 


Ill.— Western Shade Cloth Co. v. 
Industrial Commission, 140 N.E. 45, 
308 Ill. 554. 


Ky.—Great Atlantic & Pacific Tea 
a3 v. Sexton, 46 S.W.(2d) 87, 242 Ky. 


La.—Quebadeaux v. Caladia Pro- 
ducing Co., 4 La.App. 38. 


Mich.—Taylor v. Evarts, 246 N.W. 
496, 261 Mich. 558; Oleszek v. Ford 
Motor Co., 186 N.W. 719, 217 Mich. 
318; Dove v. Alpena Hide & Leathcr 
Co., 164 N.W..253, 198 Mich. 132; Cline 
v. Studebaker Corp., 155 N.W. 519, 
189 Mich. 514, L.R.A.1916C 1139. 


Minn.—Kene v. Arrowhead Steel 
ie ee Co., 282 N.W. 621, 181 Minn. 


N.Y.—Connelly v. Hunt Furniture 
Co., 147 N.E. 366, 240 N.Y. 88, 39 A. 
L.R. 867; Scoville v. Tolhurst Mach. 
Works, 184 N.Y.S. 608, 193 App.Div. 
606 [aff 132 N.E. 867, 2381 N.Y. 510]. 


Or.—Huntley v. Oregon State In- 
dustrial Accident Commission, 6 P. 
(2d) 209, 188 Or. 184. 


Pa.—Felker v. American Chain Co., 
84 Pa.Super. 437. 


(bean layison v. Dowd, 243 N.W. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Wonderley, (Civ.App.) 16 S.W.(2d) 


386; Employers’ Liability Assur. 
Corp., Ltd., of London, England v. 
Flint, (Civ.App.) 14 S.W.(2d) 1046; 


Consolidated Underwriters 
(Civ.App.) 253 S.W. 941. 


Wis.—Milwaukee First Nat. Bank 
v. Industrial Commission, 154 N.W. 
847, 161 Wis. 526. 


Eng.—Innes v. Kynoch, [1919] A.C. 
765, [1919] W.C.&1 197; Scott v. Pear- 
son, [1916] 2 K.B. 61; Burrell & Sons, 
Ltd. v. Selvage, 90 L.J.K.B. 1340; 
[1921] W.C.&I. 216; Saddington v. 
Inslip Iron Co., 87 L.J.K.B. 184, [1918] 
W.C.&I. 46; Fleet v. Johnson & Sons, 


v. Free, 


29 T.L.R. 207; Fleet v. Johnson, 6 B. 
W.C.C. 60. 
[a] For example (1) blood poison- 


ing infection. In re Green, Op.Sol. 
Dept.Labor, 237; Goslin-Birmingham 
Mig. Co. ve Gantt, 131) So. 1905, 7222 
Ala. 321; Great Western Power Co. 
v. Pillsbury, 151 P. 1186, 171 Cal. 69, 
L.R.A.1916A 281; Quebadeaux v. Ca- 
ladia Producing Co. 4 La.App. 38; 
Taylor v. Evarts, 246 N.W. 496, 261 
Mich. 558; Connelly v. Hunt Furni- 
ture Co., 147 N.E. 366, 240 N.Y. 83, 39 
A.L.R. 867; Huntley v. Oregon State 
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ing out of and in the course of employment, has been 
held compensable; but it has been held that, to war- 
rant compensation, the infection must have been a 
sudden development from some abrupt violence to 
the physical structure of the body, and not the mere 
result of gradual development from continued ex- 
posure to the natural dangers incident to the em- 
ployment,®? and an infection not resulting from 
an accident in the course of employment,*® or an in- 
fection resulting from an injury not sustained in the 
course of employment,®® is not compensable. Where 
an injury is traced to a definite time and place and 
a disease springing from a germ infection results 
from the injury, it is not incumbent on the employee 
to prove the time and place that the germ entered.*° 
Where it is shown that the infection was not the re- 
sult of an injury, it is immaterial whether there was 
an injury." Under a statute providing for compen- 
sation for accidental injuries arising out of and in 
the course of the employment, and also for such dis- 
ease or infection as may naturally and unavoidably 
result therefrom,’ infection is compensable whether 
it is an aggravation of injuries sustained in the course 


its own immediate cause was unrelated to the sery- 
ices,"* or whether it is an aggravation of injuries 
which in their origin or primary form were apart 
from the employment, if the infection is sudden and 
an ineident of service."* In the latter case it sup- 
plies a new starting point in the chain of causes, and 


Industrial Accident Commission, 6 
P.(2d) 209, 138 Or. 184; Felker v. 
American Chain Co., 84 Pa.Super. 437; 
Finlayson v. Dowd, (S.D.) 243 N.W. 


107 Pa.Super. 
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432; 
161 A. 600, 105 Pa.Super. 399 


[a] Rule applied. — Where an 
anthrax germ came into actual con- 


[§§ 348-349 


is reckoned in measuring the award as an injury it- 
self.75 A statute authorizing compensation for “1 
jury” and defining that term as an “accidental in- 
jury or death arising out of and in the course of em- 
ployment, and such occupational disease or infection 
as arises naturally out of such employment or as nat- 
urally or unavoidably results from such accidental 
injury,” does not limit a compensable infection to oc- 
cupational infection, but includes any infection aris- 
ing naturally out of employment;** and a statute 
which says that the terms “Gnjury” and “personal in- 
juries” shall in no ease be construed to include any 
contagious or infectious disease contracted during 
the course of employment contemplates a contagion 
or an infection which does not arise out of the em- 
ployment, but which is encountered-in some manner 
independent of an accident in connection with the 
work of the employee.‘* 


Infection resulting from vaccination has been held 
to be compensable as an accident although the act of 
vaccination itself is not an accident;7® but where 
the vaccination was by a third person and no con- 


of the employment andJarisitig’ therefrom salthonetey nection between the employment and the infection is 


shown, compensation is not recoverable.?® 


[§ 349] (b) Anthrax. Anthrax contracted 
through handling diseased wool, hides, or animals in 
the course of employment is compensable under the 
acts if the disease results from an accident or injury 


Micale v. Light,} foot to depress the pedal, and the 
wounded foot, after working one day, 
became much worse and he was tak- 


en to a hospital, and died of tetanus. 


92; Employers’ Liability Assur. Corp., 
Ltd., of London, England y. Flint, 
(Tex.Civ.App.) 14 S.W.(2d) 1046; Mil- 
waukee First Nat. Bank v. Industrial 
Commission, 154 N.W. 847, 161 Wis. 
526; Innes v. Kynoch, [1919] A.C. 
WG, [LOTION OW. Cele 197 leet, 7 v. 
Johnson, 6 B.W.C.C. 60. (2) Erysipe- 
las. Larke v. John Hancock Mut. L. 
Ins. Co.,. 97 A. 320, 90 Conn. 303, L.R. 
A.1916E 584. (3) Gonorrhea. Cline 
v. Studebaker Corp., 155 N.W. 519, 189 
Mich. 514, L.R.A.1916C 1139. (4) In- 
fection following breaking of blister 
developed in course of employment. 
Western Shade Cloth Co. v. Industrial 
Commission, 140 N.E. 45, 308 Ill. 554; 
Scoville v. Tolhurst Mach. Works, 184 
N.Y.S. 608, 1938 App.Div. 606 [aff 132 
N.E. 867, ;231 .N.Y.) 510]. = ¢5) Septic 
infection resulting from inhaling in- 
fected dust from hides. Dove v. Al- 
pena Hide & Leather Co., 164 N.W. 
253, 198 Mich. 132. (6) Septic men- 
ingitis resulting from an infection of 
wounds, received in quelling drunken 
brawl. Consolidated Underwriters v. 
Free, (Tex.Civ.App.) 253 S.W. 941. 
(7) Tetanus. Kene v. Arrowhead 
Steel Products Co., 232 N.W. 621, 181 
Minn. 359; Stapleton vy. Dinnington 
Main Coal Co., 5 B.W.C.C. 602; Walk- 
er, Vv. Mullins; (1 sBaw.c.C. , 2111) 4 (8) 
Tularemia contracted by handling 
dead rabbits during employment, 
while employee had abrasions on 
hands from handling heavy boxes in 
the course of employment. Metro- 
politan Casualty Ins. Co. v. Cren- 
shaw, 161 S.E. 649, 44 Ga.App. 354. 


Disease resulting from accident or 
injury generally see supra §§ 339-347. 


67. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312; Mills v. 
Susquehanna Collieries Co., 164 A. 69, 


tact with deceased, a wool sorter, thus 
gaining an entrance into his body, and 
his neck began to swell and discolor, 
the complaint from which he died can 
be traced to a certain time when there 
was a sudden or violent change in the 
condition of the physical structure of 
his body. McCauley v. Imperial Wool- 
en Co., 104 A. 617, 261 Pa. 312. 


68. Jerner v. Imperial Furniture 
Co., 166 N.W. 9438, 200 Mich. 265; Mc- 
Coy v. Michigan Screw Co., 147 N.W. 
572, 180 Mich. 454, L.R.A.1916A 323; 
Siedlik v. Swift & Co., 239 N.W. 466, 
122 Neb. 99; Voelz v. Industrial 
Commn., 152 N.W. 830, 161 Wis. 240; 
Doolan v. Hope & Sons, Ltd., 87 L.J.K. 
B. 671, [1918] W.C.&I. 121. 


[a] Rule applied: (1) Where the 
employee recovered from an accident 
sustained in the course of employ- 
ment but died of septicemia following 
a Subsequent accident not arising in 
the course of employment. Siedlik v. 
Swift & Co., 239 N.W. 466, 122 Neb. 
99. (2) Where an employee’ S eye, in- 
jured in the course of employment, 
became infected with gonorrhea. Mc- 
Coy v. Michigan Screw Co., 147 N.W. 
572, 180 Mich. 454, L.R.A.1916A 323; 
Voelz v. Industrial Commn., 152 N.W. 
830, 161 Wis. 240; Doolan Vv. Hope & 
Sons, Ltd., 87 Tag ke: 671, [1918] W. 
(Ocalan tals 


69. Potter v. E. H. & B. Claar, 137 
A. 662, 289 Pa. 418. 


[a] Rule applied where the em- 
ployee ran a splinter into the ball of 
his foot while at his home and not in 
the course of his employment and was 
unable to work thereafter for about a 
week and subsequently returned to his 
work of driving a truck, using that 


Potter v. E. H. & B. Claar, 137 A. 662, 
289 Pa. 418. 


70. U. S. Casualty Co. v. Smith, 
133 S.E. 851, 162 Ga. 130 [aff 129 S.E. 
880, 34 Ga. App. 363]. 


71. Kerns v. Anaconda Copper 
Mining Co., 289 P. 563, 87 Mont. 546. 


72. See statutory provisions. 


73. Connelly v. Hunt Furniture 
Co., 147 N.E. 386, 240 N.Y. 83, 39 A.L. 
RR. 867; Texas Employers’ Ins. Ass’n 
v. Mitchell, (Tex.Civ.App.) 27 S.W. 
(2d) 600. 


74 Connelly v. Hunt Furniture 
Co., 147. N.E. 366, 240 N.Y. 83, 39 A.L. 


R. 867; Employers’ Ins. Ass’n_ v. 
peponell. (Tex.Civ.App.) 27 S.W.(2d) 
75. Connelly v. Hunt Furniture 


Co., Ae N.E. 366, 240 N.Y. 83, 39 A.L. 
R. 867 


76. “Toad Dry Docks, Ince. 
(ont 61 F.(2d) 671 [aff 49 F. (2a) 


[a] For example, cerebrospinal 
meningitis contracted by an employee 
aboard ship on which cases thereof 
had developed and from which af- 
flicted passengers had not been re- 
moved. Todd Dry Docks, Ine. v. 
eR aoe 61 F. (24). 671 [aff 49 F.(2d) 

1 


77. Rinehart v. F. M. ee as Co; 
(Mo.App.) 55 S.W. (2d) 72 


78. Neudeck v. Ford Motor Co., 229 
N.W. 438, 249 Mich. 690; Texas Em- 
ployers’ ins. Ass’n Vv. Mitchell, (Tex. 
Civ.App.) 27 S.W.(2d) 600. 


79. Krout v. J. L. Hudson Co., 166 
Oe 848, 200 Mich. 287, L.R.A.1918F 


For later cases, developments and changes in the law see Annotations. same title and section number. 


$§ 349-352] 


within the meaning of the acts,®° but not otherwise.®* 


[§ 359] (c) Pneumonia.®? 


eident.®° 
{§ 351] (d) Tuberculosis.** 


80. Eldridge v. Endicott, Johnson 
& Co., 177 N.Y.S. 863, 189 App.Div. 
53 [rev on other grounds 126 N.E. 254, 
2280 N.¥. 21}3 Miers: v.. John) A. Hull 
& Co., 164 N. Y.S. 767, 178 App.Div. 350; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312; Houston Packing 
Co. v. Mason, (Tex. Civ.App.) 286 S. 
W. 862; Brintons v. Turvey, [1905] A. 
C. 230, 7 W.C.C. 1; Higgins v. Camp- 


bell, [1904] 1 KB. B26). 67 Wee. Ck. 
81. Sherwood v. Johnson, 5 B.W.C. 
C. 686. 


Disease resulting from accident or 
injury generally see supra § 339. 


82. Pneumoconiosis see infra § 355. 


83. Colo.—Industrial Commission 
of Colorado v. Swanson, 26 P.(2d) 107; 
Columbine Laundry Co. v. Industrial 
Commission of Colorado, 215 P. 870, 
73 Colo. 397. 


Conn.—De La Pena v. Jackson Stone 
Co., 130 A. 89, 103 Conn. 93. 


Ga.—Employers’ Liability Assur. 
Corporation v. Treadwell, 142 S.E. 182, 
37 Ga.App. 759. 


I1l.—Lumaghi Coal Co. v. Industrial 
Commission, 137 N.E. 439, 305 Ill. 475. 


La.—Henderson v. Louisiana Power 
Co., 121 So. 217, 9 La.App. 475. 


Mass.—In re McPhee, 109 N.E. 633, 
222 Mass. 1. 


Mo.—Rinehart v. F. M. Stamper Co., 
{App.) 55 S.W.(2d) 729. 


N.Y.—Malgieri v. General Electric 
Co., 180 N.B. 358, 258 N.Y. 620; Chris- 
tian v. State Conservation Commis- 
sion; 182 N-Y.S. 347, 191 App.Div. 635; 
Kohler v. Foohmann, 153 N.Y.S. 559, 
167 App.Div. 533. 


Ohio.—Industrial Commission of 
Ohio v. McManigal, 11 Ohio App. 384. 


Or.—Robertson v. State Industrial 
perigcnt Commission, 235 P. 684, 114 
Tr. . 


Pa.—Broch v. Lehigh Valley Coal 
Co., 146 A. 899, 296 Pa. 502; Jones 
v. Philadelphia & Reading Coal & Iron 
Co., 132. A. 122, 285 Pa. 317; Senlock 
v. Philadelphia & Reading Coal & Iron 
Co., 158 A. 663, 104 Pa.Super. 156. 


Tenn.—King v. Buckeye Cotton Oil 
Seren S.W. 3, 155 Tenn. 491, 53 A.L 


Tex.—Texas Employers’ Ins. Ass’n 
v. Jimenez, (Civ.App.) 267 S.W. 752; 
Travelers’ Ins. Co. iv. Smith, (Civ. 
App.) 266 S.W. 574. 


Utah.—Diaz v. Industrial Commis- 
Bin of Utah, 13 P.(2d) 307, 80 Utah 


Wis.—Yellow Cab Co. v. Industrial 
me 246 N.W. 689, 210 Wis. 


Eng.—Coyle or Brown v. Watson, 


. 


Death or disability re- 
sulting from pneumonia which constituted, or re- 
sulted directly from, an accident or injury arising 
out of and in the course of employment is compensa- 
ble,’ but there can be no recovery of compensation 
where there is no causal connection between the in- 
jury and the disease,** as where another cause in- 
tervenes,®® or where there was no such injury or ac- 


The 
which a claim for compensation for tuberculosis can 
be successfully made are those where the disease has 
arisen out of an accidental bodily injury or from an 
occupational disease.6& Ordinarily the disease is not 
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ease.?° 


instances in 


Ltd., [1915] A.C. 1; Morgan v. ‘‘Speed- 
well,’ 14 B.W.C.C. 226; Chantler v. 
Bromley, 14 B. W. C.C. 14; Lovelady v. 
Berrie, 2 B.W.C.C. 62. 


Disease constituting: 
ye akon injury generally see supra 
338. 


Eersonal injury generally see supra § 


Disease resulting from accident or 
ple td generally see supra §§ 339- 


84. Colo.—Newkirk v. Golden Cycle 
Mining & Reduction Co., 244 P. 1019, 
79 Colo. 298. 


Ill.—Perry County Coal Corporation 
v. Industrial Commission, 142 N.E. 
455, 311 Ill. 266. 


N.Y.—Malgieri v. General Electric 
Co., 250 N.Y.S. 315, 232 App.Div. 389 
{rev on other grounds 180 N.E. 358, 
258 N.Y. 620]. 


Ohio.—Paxton v. Spicer Mfg. Cor- 
poration, 187 N.E. 193, 45 Ohio App. 
359. 

Utah.—Diaz v. Industrial Commis- 
Bios of Utah, 13 P.(2d) 307, 80 Utah 


85. 
v. Industrial Commission, 
455, 311 ‘Tl. 266. 


[a] Rule applied where a mine 
employee, injured on the right side of 
the chest by coming in contact with 
a jack pipe, continued at work and 
about three weeks thereafter, while 
taking a bath, contracted a cold, from 
which pneumonia resulted. Perry 
County Coal Corporation v. Industrial 
Commission, 142 N.H. 455, 311 Il). 266. 


86. Conn.—Linnane v. 41tna Brew- 
ing Co., 99 A. 507, 91 .Conne 158, L.R. 
A.1917D 77. 

Kan.—Hoag v. Kansas Independent 
Laundry, 215 P. 295, 113 Kan. 513. 


Me.—Ferris v. nerd of Eastport, 122 
A. 410, 123 Me. 193. 


Mich.—Landers vy. City of Muske- 
gon, 163 N.W. 43, 196 Mich. 750, L.R. 
A.1918A 218. 


Minn.—Costly v. City of Eveleth, 
218 N.W. 126, 173 Minn. 564, 

N.Y.—D’Oliveri v. Austin, Nichols 
ee 207 N.Y.S. 699, 211 App.Div. 


Perry County Coal Corporation 
142 N.E. 


Pa.—Lacey v. Washburn & Wil- 
liams Co., 164 A. 724, 309 Pa. 574 [rev 
160 A. 455, 105 Pa.Super. 43]; Waleski 
v. Susquehanna Collieries Co., 164 A. 
355, 108 Pa.Super. 342; Micale v. 
Light, 161 A. 600, 105 Pa.Super. 399; 
Gibson v. Frank Kuhn Co., 161 A. 456, 
105 Pa.Super. 264. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Jackson, (Commn.App.) 265 S.W. 
1027 [rev (Civ.App.) 253 S.W. 348]. 


an injury, however, it is compensable.®? 
statute has for a long time been construed as not al- 
lowing compensation for lessening of resistance to 
tuberculosis, failure to amend it raises the assump- 
tion that its administration is in accord with the leg- 
islative intent.®? 


[§ 352] (e) Typhoid Fever. 
though contracted in the course of employment, is 
not compensable under the provisions of the work- 
men’s compensation acts where the disease did not 
result from an injury®® or accident,®* but compensa- 
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compensable where there has been no accident or 
physical injury,*® or where there is no causal con- 
nection between an injury sustained and the dis- 
Where tuberculosis results directly from 


Where the 


Typhoid fever, al- 


Eng.—Dennis v. Midland Railway, 
90 L.J.P.C. 144, [1921] W.C.&I. 183. 


87. Tuberculosis as injury by ac- 
cident see supra § 338. 


88. Madore v. New Departure 
Mfg. Co., 184 A. 259, 104 Conn. 709. 


Occupational diseases generally see 
infra § 357. 


89. Ga.—Simmons NG Etowah 
Monument Co., 157 S.E. 260, 42 Ga. 
App. 633. 


Md.—Cambridge Mfg. ay v. John- 
son, 153 A. 283, 160 Md. 


N.Y.—White Star Rae €o;, 
N.Y.S. 173, 217 App.Div. 316. 


Ohio.—Campbell v. Industrial Com- 
mission of Ohio, 153 N.E. 276, 22 Ohio 
App. 454. 


Tenn.—Morrison v. Tennessee Con- 
sol. Coal Co., 39 S.W.(2d) 272, 162 
Tenn. 523. 


Va.—Clinchfield Carbocoal Corpora- 
cou v. Kiser, 124 S.E. 271, 139 Va. 


Wash.—Depre v. Pacific Coast 
Forge Co., 276 P. 89, 151 Wash. 430. 


Disease resulting from accident or 
anh he generally see supra §§ 339- 
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90. McCarthy’s Case, 120 N.E. 852, 
231 Mass. 259; Comery v. New Huck- 
nall Colliery Co., 88 L.J.K.B. 462, 
[1919] W.C.&7. 63; Kemp v. Clyde 
Shipping Co., Ltd., "87 L.J.K.B. 861. 


91. Conn.—Cishowski v. Clayton 
Mfg. Co., 186 A. 472,105 Conn. 651; 
Mesite v. International Silver Co., 134 
A. 264, 104 Conn. 724. 


N.J.—Graves v. Burns, Lane & 
Richardson, 166 A. 166, 110 N.J.Law 
607 [aff 160 A. 399, 10 ‘NJ. Mise. 667]. 


N.Y.—O’Dell v. Adirondack Electric 
Power Co., 119 N.E. 1063, 223 N.Y. 686; 
Rist v. Larkin & Sangster, 156 N.Y.S. 
875, 171 App.Div. 71. 


Ohio.—Industrial Commission  v. 
Rice, 160 N.E. 484, 26 Ohio App. 497. 


Tex.—Barron v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 36 S.W.(2d) 
464 Lrev (Civ.App.) 21 S.W.(2d) 78]. 


Wis.—Heileman Brewing Co. v. 
Schultz, 152 N.W. 446, 161 Wis. 46. 


Eng.—Walthew v. Muirhead, Mac- 
goalie, Wilson & Co., [1926] W.C.&I. 


92. Depre v. Pacific Coast Borge 
Co., 259 P. 720, 145 Wash. 263 


93. Pattiani v. State Tiadstrial Ac- 
cident Commission, 250 P. 864, 199 Cal. 
596, 49 A.L.R. 446; Buchanan v. Mary- 
land Casualty Co., 288 S.W. 116, 116 
Mex. 20) 


94. Ky.—Mills v. Columbia Gas 
Const. Co., 55 S.W.(2d) 394, 246 Ky. 
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tion may be had where it is held that the disease was 
the result of an accident®® or injury.®® 
[§ 353] (f) Mental and Nervous 
Neurosis proximately resulting from an accident or 
injury in the course of employment and causing dis- 
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nate.§ 


Diseases.°7 


not otherwise.!1 


ability is compensable,®® and the rule applies wheth- 


er the neurosis is of functional origin or has an or- 
ganic or structural basis,®® and whether it was caus- 
ed entirely from the physical blow struck or a men- 
tal condition arising out of the injury.t 
disability,? hysterical blindness* or paralysis,* neuri- 
tis,> and neurasthenia® caused by, or attributable to, 
Unhappy mental 
or nervous states which do not pertain to the original 
injury, however, are not compensable,’ and so there 
can be no recovery for such a state arising from the 
pendency of the compensation proceedings and in- 
duced by anxiety because compensation may termi- 


such an accident are compensable. 


464. 


Minn.—State v. District Court, Rice 
County, 164 N.W. 810, 138 Minn. 210, 
L.R.A.1918F 855. 


Ohio.—Industrial Commission _ v. 
Cross, 136 N.E. 283, 104 Ohio St. 561. 


Eng.—Finlay v. Tullamore Union 
Guardians, [1914] 2 I.R. 233. 


Que.—Gendron v. Brown Corp., 62 
Que.Super. 450; Charron v. Canadian 
Pacific R. Co., 55 Que.Super. 134. 


Disease resulting from accident or 
injury generally see supra §§ 339- 
347. 


95. Ill—John Rissman & Son v. 
Industrial Commission, 154 N.E. 203, 
323 Ill. 459. 


Ind.—Wasmuth-Endicott Co. Vv. 
Karst, 133 N.E. 609, 77 Ind.App. 279. 


Me.—Brodin’s Case, 126 A. 829, 124 
Me. 162. 


Mich.—Frankamp vy. Fordney Hotel 
Co., 193 N.W. 204, 222 Mich. 525. 


Wis.—Vennen v. New Dells Lumber 
Co., 154 N.W. 640, 161 Wis. 370, L.R.A. 
1916A 273, Ann.Cas.1918B 293. 


96. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 258 P. 698, 84 Cal. 
App. 506. 


97. Disease resulting from acci- 
eaten injury generally see supra §§ 


98. Ill.—Postal Telegraph Cable 
Co. v. Industrial Commission, 178 N.E. 
187, 345 Ill. 349. 


Ky.—Ashland Limestone Co. vy. 
Wright, 294 S.W. 159, 219 Ky. 691. 


Mass.—In re Hunnewell, 107 N.E. 
934, 220 Mass. 351. 


Minn.—Welchlin v. Fairmont Ry. 
Motors, 230 N.W. 897, 180 Minn. 411. 


N.J.—Sigley v. Marathon Razor 
Blade Co., 166 A. 518,-111 N.J.Law 25 
{aff 160 A. 830, 10 N.J.Misc. 836]. 


Pa.—Betts v. American Stores Co., 
161 A. 589, 105 Pa.Super. 452. 


[a] Rule applied where traumatic 
neurosis was caused by a blow on the 
employee’s left temple struck by his 
immediate superior. Postal Tele- 
graph Cable Co. v. Industrial Commis- 
sion, 178 N.E. 187, 345 Ill. 349. 


99. Sigley v. Marathon Razor 
Blade Co., 166 A. 518, 111 N.J.Law 
25 [aff 166 A. 830, 10 N.J.Misc. 836]. 


1. Postal Telegraph Cable Co. v. 


So mental 


elas,?° 


Industrial Commission, 178 N.E. 187, 
345 Ill. 349. 


2. Reynold’s Case, 145 
Me. 73. 


3. In re Hunnewell, 107 N.E. 934, 
220 Mass. 351. 


4. Wright v. Louisiana Gas & Fuel 
Co., (La.App.) 140 So. 712. 


ok eee generally see infra §§ 355, 


A. 455, 128 


5. Donahoe v. Scharfenstein & Son, 
98 So. 256, 154 La. 815. 


ie Md.—Bramble v. Shields, 127 A. 


Mich.—Harris v. Castile Mining Co., 
193 N.W. 855, 222 Mich. 709. 


Okl.—Rialto Lead & Zine Co. v. 
State Industrial Commission, 240 P. 
96, 112 Okl. 101, 44 A.L.R. 494. 


Pa.—Sincavage v. Philadelphia & 
Reading Coal & Iron Co., 10 Pa.Dist. 
&Co. 655. 


Eng.—EHaves v. Blaenclydach Col- 
liery Co., Ltd., [1909] 2 K.B. 73; Hod- 
son v. Star Paper Mill Co., Ltd., [1927] 
W.C.&I. 378; Jenkins v. Lancaster’s 
steete Coal Colleries, [1923] W.C.&I. 
157. 


7. Kowalski v. New York, N. H. & 
H.°R. Co., 164 A. 653, 116 Conn. 229, 
86 A.L.R. 957. 


8 Kowalski v. New York, N. H. & 
H.R. Co., supra. 


9. Inre Maggelet, 116 N.E. 972, 228 
Mass. 57, L.R.A.1918F 864. 


[a] For example, neurosis result- 
ing from posture assumed at his work 
by a cigar maker. In re Maggelet, 116 
re 972, 228 Mass. 57, L.R.A.1918F 


10. F. H. Gilcrest Lumber Co. v. 
Rengler, 190 N.W. 578, 109 Neb. 246, 
28 A.L.R. 200. 


11. Pinto v. Chelsea Fibre Mills, 
186 N.Y.S. 748, 196 Apfo.Div.. 221; 
eral v. Goldstein, [1926] W.C.&I. 


Disease resulting from accident or 
itd generally see -supra §§ 339- 
Tis 


12. Disease resulting from acci- 
fens or injury generally see supra § 
Sak 


Necessity for traumatic or accident- 
al origin of disease generally see su- 
pra § 336. 


13. Disease constituting injury by 
accident see supra § 338. 


[§§ 352-355 


Neurosis not constituting an injury or result- 
ing from one is not compensable.® 


[§ 354] (g) Ulcers. 
ed by an accident or injury, are compensable,'® but 


Uleers, if proximately caus- 


[§ 355] (h) Other Diseases—aa. Existence of In- 
jury and Causal Connection. 
of a causal connection between the injury and the 
disease is shown, or where the disease itself consti- 
tutes the statutory injury,'? compensation is, under 
acts generally, recoverable for such diseases as ac- 
tinomyeosis,!+ acute dilation of the heart,’® blasto- 
mycosis,!® blood poison,+? bony growth obstructing 
the employee’s movements,’** bronchitis,’® caisson dis- 
ease,2° cancer,?! cerebrospinal meningitis,?* derma- 
titis,?? encephalitis, 2 epidemic meningitis,?> erysip- 
gangrene,” 


Where the existence 


gastroenteritis,7* gonorrhea,” 


Disease constituting personal injury 
see supra § 337. 


14 Hartford Accident & Indemnity 
Co. v. Industrial Accident Commis- 
sion, 163 P. 225, 32 Cal.App. 481. 


15. Dille v. Plainview Coal Co., 
(lowa) 250 N.W. 607. 


16. Hartford Accident & Indemnity 
oe v. Hay, 17 S.W.(2d) 904, 159 Tenn. 


17. See supra § 348. 


18. Harwood v. Standard Oil Co. 
of Louisiana, 1 La.App. 304. 


[a] For example, a bony growth 
resulting from an injury to the em- 
ployee’s shoulder and obstructing his 
arm in upward movement. Harwood 
v. Standard Oil Co. ‘of Louisiana, 1 
La.App. 304. 


19. Thoburn a 
Co., 5 B-W.C.Cr 128. 


20. Beatty v. Foundation Co., 222 
N.W. 77, 245 Mich. 256; Williams v. 
Missouri Bridge & Iron ’Co., 1380 N.W. 
357; 212 Mich. 150. 


21. Winchester Milling Corpora- 
tion y. Sencindiver, 1388 S.E. 479, 148 
Va. 388. 


22. Todd Dry Docks, Ine. 
eyes 61 F.(2d) 671 [Laff 49 F. (2d) 


Bedlington Coal 


23. Panagotopulos’ Case, 177 N.E. 
800, 276 Mass. 600; Banister v. State 
Industrial Accident Commission of 
Oregon, 19 P.(2d) 408, 142 Or. 97. 


24. Van Vieet v. Public Service Co. 
of York, 195 N.W. 467, 111 Neb. 51. 


25. Arquin v. Industrial Commis- 
sion, 181 N.E. 618, 349 Ill. 220. 


26. Larke v. John Hancock Mut. 
L.. Ins. Co., 97 A. 320,-90 Comin. -303, 
L.R.A.1916E 584; Bagley’s Case, 152 
N.E. 882, 256 Mass. 593. 


27. Schabel v. Riddell-Robineau 
rate Co., 53 S.W.(2d) 750, 245 Ky. 


28. State v. Smith, 175 N.E. 146, 93 
Ind.App. 83. 


29. Cline v. Studebaker Corp., 155 
N.W. 519, 189 Mich. 514, L.R.A.1916C 
1139; State v. District Court’ of ‘St. 
Louis County, 163 WW. 755, 137 Minn. 
435, L.R.A,1917F 1094; Canadian 
Pacific R. Go. v. Flore, "24 Que.K.B. 
55, 24 Dom.L.R. 710. 


[a] For example, gonorrhea infec- 
tion of one eye following injury to 
eye in course of employment. Cline 
v. Studebaker Corp., 155 N.W. 519, 
189 Mich. 514, L.R.A.1916C 1139; State 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 355-357] 


heart failure,*° influenza,*? “milk leg,”** nephritis,** 

osteom velitis, 84 paralysis,?>> phosphorus poisoning,®® 
bf ? 

pleurisy,** pneumoconiosis,** rheumatism,*°® seiati- 

ca,*® septic meningitis,*! tetanus,*2 tulareemia,*® 


tumors,*4 and undulant fever.*® 


[§ 356] bb. Absence of Injury or Causal Connec- 
In the absence of a showing that the disease 
was an accident*® or injury,*? or was caused by an 
accident or injury,*® compensation has been held not 
recoverable for such diseases as acute dilation of the 


tion. 


v. District Court of St. Louis County, 
163 NW. 755,187 Minn. 435, L.R.A. 
1917F 1094; Canadian Pacific R. Co. 
v. Flore, 24 Que.K.B. 55, 24 Dom.L.R. 
710. 


30. Yunker v. West Leechburg 
Steel Co., 167 A, 4438, 109 Pa.Super. 
220; Doughton y. Hickman, 6 B.W.C.C. 
ats 


Aggravation of heart disease see in- 
fra § 365. 


Lesion of heart or blood vessels see 
infra § 372. 


31. De La Pena v. Jackson Stone 
Co.; 130 A. 89, 103 Conn. 93. 


32. Bidnick v. Armour & Co., 214 
P. 808, 113 Kan. 277. 


[a] Rule applied where a workman 
for a packing company while engaged 
in the performance of his duties lifted 
a six hundred-pound barrel and sus- 
tained a hernia, and a “milk leg” 
developed after he was operated on by 
the company’s doctor. Bidnick v. 
Armour & Co., 214 P. 808, 113 Kan. 
277. 


33. United Paperboard Co. 
Lewis, 117 N.E. 276, 65 Ind.App. 356, 


34. G. H. Hammond Co. v. Indus- 
trial Commission, 123 N.E. 384, 288 
Til. 262. 

35. Frey v. Kerens-Donnewald 
Coal, Cos: 110) "N.Bi 824,,27L) TDs 121; 
Donahoe v. Scharfenstein & Son, 98 
Sore 256.7 15471 has. 8455) La Veck v. 


Parke, Davis & Co., 157 N.W. 72, 190 


Mich. 604, L.R.A.1916D 1277. 
Hysterical paralysis see supra § 
53. 


36. Victory Sparkler & Specialty 
Co. v. Francks, 128 A. 635, 147 Md. 
368, 44 A.L.R. 363. 


37. Rist v. Larkin & Sangster, 156 
NY:S= 875, 171 App. Div.,71. 


38. Michna v. Collins Co., 164 A. 
502, 116 Conn. 198, 86 A.L.R. 520; 
Romaniec v. Collins Co., 139 A. 503, 
107 Conn, 63. 


ia pena see supra § 350. 


Glasgow Coal Co. v. Welsh, 85 
LIP.C. E30, 29UCI 2 ALCO 4 


40. Barbeary v. Chugg, 8 B.W.C.C. 
ERP 


41. Consolidated Underwriters y. 
Free, (Tex.Civ.App.) 253 S.W. 941. 


42. Keane v. Arrowhead _ Steel 
Products Co., 232 N.W. 621, 181 Minn. 
359; Smith v. National Provincial Ins. 
Corp., 5 B.W.C.C. 602; Stapleton v. 
Dinnington Main Coal Co., Debs. Wiese. 
602; Walker v. Mullins, 1 B.W.C.C. 
211. 


43. Metropolitan Ins. Co. v. Cren- 
shaw, 161 S.E. 649, 44 Ga.App. 354; 
Great Atlantic & Pacific Tea Co. v. 
Sexton, 46 S.W.(2d) 87, 242 Ky. 266. 

44. Ralph H. Simpson Co. y. In- 
dustrial Commission, 169 N.W. 225, 337 
Ill. 454. 


45. Crowley v. 
Training School, 
180. 


Idaho Industrial 
(Idaho) 26 P.(2d) 


, 


€ 
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heart disease,® 
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heart,*® angina pectoris,°° bronchitis,*1 dermatitis,°? 
emphysema, oe or yjeipblas, 54 ofanders,°> gonorrhe 
‘ heart failure,®® influenza,®® nephri- 
tis,®° optic atrophy,°? paralysis, o scarlet fever,®’ 
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sciatic rheumatism,®* silicosis,®°® sleeping sickness,®? 


46. Disease constituting injury by 
accident see supra § 338. 

47. Disease constitut®@ag personal 
injury see supra § 337. 

48. Disease resulting from acci- 
dent or injury sée supra § 339. 

49. O’Connell v. Adirondack Elec- 
tric Power Corporation, 185 N.Y.S. 
455, 193 App.Div. 582. 

50. Coffey v. Coney Laundries, 143 
A. eo 108 Conn. 493 

ULuUS: .Gypsuni’ Ca: y vi, 
et 293 P. 773, 146 Okl. 74. 

52. Reader v. Milwaukee Lumber 
Co., 275 P, 1114, 47 Idaho 380; Wright 
v. Used Car Exchange, 223 N.Y.S. 245, 
221 App.Div. 154. 

53. Mauchline v. State Ins. Fund, 
124 A. 168, 279 Pa. 524. 


ie Hugo vy. Larkins, 


McMi- 


6 B.W.C.C. 


55. Richardson v. Greenburg, 176 


N.Y.S. 651, 188 App.Div. 248. 


56. Bunge Bros. Coal Co. v. Indus- 
trial Commission, 138 N.H. 189, 306 
Ill. 582; McCoy v. Michigan Screw 
Co., 147 N.W. 572, 180 Mich. 454, L. 
R.A.1916A 323; Voelz v. Industrial 
Commission of Wisconsin, 152 N.W. 
830, 161 Wis. 240; Doolan v. Henry 
Hope & Sons, 87 L.J.K.B. 671. 


[a] For example, gonorrhea infec- 
tion of eye following injury to eye in 
course of employment. McCoy v. 
Michigan Screw Co., 147 N.W. 572, 180 
Mich. 454, L.R.A.1916A 323; Voelz v. 
Industrial Commission of Wisconsin, 
152 N.W. 830, 161 Wis. 240; Doolan 
Mi, FASBEY, Hope & Sons, 87 L.J.K.B. 
671. 


57. O’Connell v. Adirondack Elec- 
trie Power Corporation, 185 N.Y.S. 
455, 193 App.Div. 582; Saroka v. Phil- 
adelpnia & Reading Coal & Iron Co., 
87 Pa.Super. 503. 


Aggravation of heart disease see in- 
fra § 365 

Lesion of heart or blood vessels see 
infra *§) 372. 


58. Beaumont Ve Underground 
Hlectric R. Co., 5 B.W.C.C. 247. 


59. Engels Copper Mining Co. v. 
Industrial Accident Commission, 192 
PISA) Som ale een Pde eAcIa nk SiO 
City and County of San Francisco v. 
Industrial Accident Commission, 191 
P26; V83e Cale aito. 


60. Gunter v. Sharp & Dohme, 151 
A. 1384, 159 Md. 438. 


61. Industrial Commission of Ohio 
LOR ante 146 N.E. 305, 111 Ohio St. 


62. Chop v. Swift & Co., 233 P. 800, 
118 Kan. 35; Taylor v. Swift & Co., 
219) P. 516,494 han. 431. 


[a] Musculospiro paralysis.—Chop 
Me Swift & Co., 233 P. 800, 118 Kan. 
St paralysis see supra § 


63. Mossop v. Mossop, 142 A. 739, 


tetanus,°7 or uremia,®® 


[§ 357] b. Occupational Diseases. 
tion or industrial disease is a disease eaused by, or 
especially incident to, a particular employment. oe 
Such a disease has been held to be a personal injury 


An occupa- 


ae Conn. 148; Matin v. Manchester 
Corp., 5 B.W.C.C. 25 


64. Omaha Ice & pat Storage Co., 
165. N.W. 898, 102 Neb. 16. 


65. Simmons v. Etowah Monument 
Co., 157 S.E. 260, 42 Ga.App. 633; Wil- 
liams v. Guest, Keen & Nettlefolds, 
pet ple BCAA 1 K.B. 497, [1926] W.C. 


66. Donovan vy. Alliance Electric 
Co., 186 N.Y.S. 818, 195 App.Div. 678. 


67. Potter v. E. H. & B. Chars 137 
A. 662, 289 Pa. 418. 


68. pple v. Lilleshall Co., 5 B:W. 
GiC. 85. ‘ : 


69. teh! —Ramsay v. Sullivan 
Mining Co., 6 P.(2d)- 356, 51 Idaho 366. 


Me.—Dillingham’s Case, 142 A. 865, 
127 Me. 245. 


Md.—Victory Sparkler & Specialty 
Co. v. Francks, 128 A. 635, 147 Md. 
868, 44 A.L.R. 363. 


Mich.—Beaty v. Foundation Co., 222 
N.W. 77, 245 Mich. 256; Adams y. 
Acme White Lead, etc., Works, 148 
N.W. 485, 182 Mich. 157, L.R.A.1916A 
283, Ann. Cas.1916D 689. 


Okl.—Wilson & Co. v. McGee, 21 P. 
(2a) 25, 163 Okl. 99. 


Or.—Iwanicki v. State Industrial 
Accident Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682. 


And see cases infra this note. 


[a] Other definitions.—(1) ‘A dis- 
eased condition arising gradually 
from the character of the work in 
which the employee is engaged.’’ 
Peru Plow & Wheel Co. v. Industrial 
Commission, 142 N.E. 546, 548, 311 
Ill. 216. (2) “A disease acquired in 
the usual and ordinary course of an 
employment, which fromm common ex- 
perience is recognized to be incidental 
thereto. ” Barron y. Texas Hmploy- 
ers’ Ins. Ass’n, (Tex.Commn.App.) 36 
S.W.(2d) 464, 465 [rev (Civ.App.) 21 
S.W.(2d) 78]. (8) “A disease contract- 
ed in the usual and ordinary course of 
events, which from the common expe- 
rience of humanity is known to be in- 
cident to a particular employment.” 
Industrial Commission of Ohio v. 
Roth, 120 N.E. 172, 173, 98 Ohio St. 
34, 38, 5 A.L.R. 1463 [aft 7 Ohio App. 
3861. (4) “The natural and reason- 
ably to be expected results of a work- 
man following a certain occupation 
for a considerable period of time.’ 
United Paperboard ‘Co. v. Lewis, 117 
N.E. 276, 277, 65 Ind.App. 356. (5) 
“One in ‘which the cumulative effect 
of the continual absorption of small 
quantities of deleterious substance 
from the environment of the employ- 
ment ultimately results in manifest 
pathology.” Associated Indemnity 
Corporation v. State Industrial Acci- 
dent Commission, 12 P.(2d) 1075, 1076, 
124 Cal.App. 378. (6) “One normally 
peculiar to and gradually caused by 
the occupation in which the afflicted 
employee is or was regularly engag- 
ed, and to which every one similarly 
working in the same industry is alike 
constantly exposed.” Dillingham’s 
Case, 142 A. 865, 866, 127 Me. 245. 
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within the meaning of such term when unqualified 
by the requirement that it shall be accidental or by 
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accident,?® but the weight of authority, so far as the 


(7) “One which is due wholly to caus- 
es and conditions which are normal 
and constantly present and character- 
istic of the particular occupation, 
that is, those things which science 
and industry have not yet learned how 
to eliminate. Every worker in every 
plant of the same industry is alike 
constantly exposed to the danger of 
contracting a particular occupational 
disease.” Seattle Can Co. v. Depart- 
ment of Labor and Industries of 
Washington, 265 P. 739, 741, 147 
Wash. 303. 


[b] “An occupational disease is 
not only a disease incident to a par- 
ticular occupation, but... tas 
a disease developed in the usual and 
ordinary manner by reason of and be- 
cause of the occupation in which the 
person suffering therefrom is or was 
engaged.” Industrial Commission v. 
Roth, 120 N.E. 172, 173, 98 Ohio St. 
te 56 A.L.R. 1463 [aff 7 Ohio App. 
3 : 


{c] Particular injury or disease 
held occupational itetaprate cet Blind- 
ness and loss of health resulting to 
the operator of sheet steel finishing 
rolls from the strong glare of power- 
ful lights on the glittering surfaces 
he had to inspect. Zajkowski  v. 
American Steel & Wire Co., 258 F. 9, 
ROSCA AA Te AL. go 4.8ir C2) 
Bronchitis resulting from inhaling an 
excessive amount of gypsum dust, 
where the condition arose insidiously, 
little by little, and was brought about 
by the occupation. U.S. Gypsum Co. 
v. McMichael, 293 P. 778, 146 Okl. 74. 
(3) Caisson disease, in the absence of 
a showing that it was occasioned by 
“accident.” Beaty v. Foundation Co., 
222 N.W. 77, 245 Mich. 256. (4) Dis- 
ability arising from continued breath- 
ing of iron dust in employee’s partic- 
ular occupation, there being no one 
circumstance, incident, or time to 
which could be pointed the starting 
place of such disability. Peru Plow 
& Wheel Co. v. Industrial Commission, 
142 N.E. 546, 311 Ill. 216. (5) Hernia 
sustained by a laborer required to lift 
heavy bundles. Travelers’ Ins. Co. v. 
Locke, 56 F.(2d) 443; Marathon Paper 
Mills Co. v. Huntington, 233 N.W. 558, 
203 Wis. 17. (6) Lead poisoning con- 
tracted in the employment of manu- 
facturing commercial white lead. 
Brown v. Industrial Commission of 
Ohio, 16 Ohio N.P.N.S. 160. (7) Lead 
poisoning of an employee who worked 
in a room containing molten lead, 
fumes, ete. Miller v. American Steel 
& Wire Co., 97 A. 345, 90 Conn. 349, 
L.R.A.1916E 510. (8) Pulmonary tu- 
berculosis among granite cutters. 
Wenrich v. Warning, 196 N.W. 824, 
182 Wis. 379. (9) Tuberculosis from 
fumes and gases generated in a plant 
where chains were galvanized. Wal- 
lick v. American Chain Co., 15 Pa. 
Dist.&Co. 521. 


[d] Particular injury or disease 
held not occupational disease.—(1) 
Accidental and unforeseen inhaling by 
an employee in the course of his em- 
ployment of a specific, volatile poison 
or gas generated by heated paint. 
Industrial Commission of Ohio v. 
Roth, 120 N.E. 172, 98 Ohio St. 34, 
5 A.L.R. 1463 [aff 7 Ohio App. 386]; 
Roth v. Industrial Commission of 
Ohio, 29 Ohio C.A. 221. (2) Blood 
poisoning subsequent to burning foot 
by dropping chemical on his shoes. 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England v. 
Flint, (Tex.Civ.App.) 14 S.W.(2d) 
1046. (3) Caisson disease developing 


suddenly and not by a slow process, 
as a result of decompressing the air 
too fast. Williams v. Missouri Bridge 
& Iron Co., 180 N.W. 357, 212 Mich. 
150. (4) Dermatitis suffered by bat- 
teryman working with and around 
sulphuric acid. Wright v. Used Car 
Exchange, 223 N.Y.S. 245, 221 App. 
Div. 154. (5) Injuries due to sudden 
and unexpected inhalation of carbon 
monoxide by mechanic working under 
an automobile, although the inhala- 
tion lasted for more than an hour. 
Commercial Standard Ins. Co. v. No- 
ack, (Tex.Civ.App.) 45 S.W.(2d) 798 
{rev on other grounds (Commn.App.) 
62 S.W.(2d) 72]. (6) Injury of em- 
ployee painting automobiles in im- 
properly ventilated room _ resulting 
from contact with alcoholic fumes. 
Quality Milk Products v. Linde, 15 
P.(2d) 58, 159 Okl. 256. (7) Ivy pois- 
on contracted by a railroad section 
laborer. Plass v. Central New Eng- 
land R. Co., 155 N.Y.S. 854, 169 App. 
Div. 826 [rev on other grounds 117 
N.E. 952, 221 N.Y. 472]. (8) Lead 
poisoning acquired by a lead burner 
in the space of a few weeks where, 
under ordinary ‘conditions, it would 
take months or years to bring about 
the condition. Ramsay v. Sullivan 
Mining Co., 6 P.(2d) 856, 51 Idaho 
366. (9) Monoxide gas poisoning of a 
coal miner. Industrial Commission 
of Ohio v. Tolson, 174 N.E. 622. 37 
Ohio App. 282. (10) Phosphorus pois- 
oning contracted as a result of ex- 
trinsic conditions and independent 
agencies by an employee of a fire- 
works factory. Victory Sparkler & 
Specialty Co. v. Francks, 128 A. 635, 
147 Md. 368, 44 A.L.R. 363. (11) Pneu- 
monia. Galuzzo v. State, 149 A. 778, 
111 Conn. 188. (12) Pneumonia suffer- 
ed by an electrician as a result of in- 
haling gases while at work for his 
employer in installing wires in a fac- 
tory belonging to a third party. In- 
dustrial Commission of Ohio v. Mc- 
Manigal, 11 Ohio App. 384. (13) To- 
tal disability of a painter resulting in 
a little over a week from poisonous 
fumes of carbon disulphide thinner not 
commonly used by painters, the has- 
ard not being a common incident of 
the occupation. Sullivan Mining Co. 
v. Aschenbach, 33 F.(2d) 1 [cert den 
50 S.Ct. 35, 280 U.S. 586, 74 L.Ed. 635]. 
(14) Tuberculosis and other injuries, 
Superinduced by the employee’s un- 
usual and heavy inhalation of hydro- 
gen sulphide gas from an oil well at 
a definite time, preventable by the 
employer exercising care. Barron v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 36 S.W.(2d) 464 [rev 
(Civ.App.) 21 S.W.(2d) 78]. (15) Un- 
dulant fever contracted by an em- 
ployee, while working with cows. 
Crowley v. Idaho Industrial Training 
School, (Idaho) 26 P.(2d) 180. 


[e] Statutory classification.—“The 
present Workmen’s Compensation 
Law of Ohio (Gen. Code, § 1465—37 et 
seq.) does not classify heart disease 
as an occupational disease.” Indus- 
trial Commission of Ohio v. Betle- 
youn, 166 N.H. 380, 381, 31 Ohio App. 


70. Johnson v. London Guarantee 
& Accident Co., 104 N.E. 735, 217 Mass. 


388. See In re Madden, 111 N.E. 379, 
222 Mass. 487, L.R/-A.1916D 1000 
(where injury resulted from heart 


lesion produced by strain); In re 
Hurle, 104 N.E. 336, 217 Mass. 223, 
L.R.A.1916A 279, Ann.Cas.1915C 919 
(where optic neuritis was induced by 
poisonous coal tar gases). 
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question has been passed on by the courts, is against 
this position.7!_ An occupational disease is not an in- 


[a] Dlustration.—Lead poisoning. 
—Johnson v. London Guarantee & Ac- 
cident Co., 104.N.E. 735, 217 Mass. 388. 


b] Distinction between terms.— 
“The wide divergence between a sim- 
ple ‘personal injury,’ the standard of 
our act, and the ‘personal injury by 
accident’ of the English and other 
acts is exemplified further by refer- 
ence to some of the decisions. It was 
held in Steel v. Cammell, [1905] 2 
K.B. 282, 2 Ann.Cas. 142, that lead 
poisoning resulting from a gradual 
accumulation of the poison in han- 
dling lead, in Broderick v. London 
County Council, [1908] 2 K.B. 807, 15 
Ann.Cas. 885, that enteritis from in- 
haling sewer gas in the course of the 
employment, and in'‘Eke v. Hart-Dyke, ~ 
[1910] 2 K.B. 677, that ptomaine poi- 
soning from clearing out cesspools, 
were not within the act. AS we un- 
derstand those judgments, each one 
rests on the ground that there was 
a ‘personal injury,’ but that it was 
not ‘by accident,’ and henee there 
could be no recovery. If the words 
‘by accident’ had been omitted from 
the English act, the inference seems 
irresistible from the chain of reason- 
ing adopted in each of these judg- 
ments that a different judicial result 
would have been reached. Thata dif- 
ferent result seems to us inevitable 
is manifest from the course of rea- 
soning and the conclusion in Johnson 
v. London Guarantee & Accident Co., 
104 N.E. 735, 217 Mass. 388, and In 
re Hurle, 104 N.E. 336, 217 Mass. 223, 
L.R.A.1916A 279, Ann.Cas.1915C 919.” 
In re Madden, 111 N.E. 379, 222 Mass. 
487, 490, L.R.A.1916D 1000 (a case of 
strain producing heart lesion). 


[c] Under federal act of 1908 com- 
pensation has been awarded in a num- 
ber of cases of diseases commonly 
classed as occupational. In re Clark, 
Op. Sol. Dept. Labor 270 (cardiac hy- 
pertrophy, as a result of the inhala- 
tion of the fumes of ether in a ‘“mix- 
ing house’ at the naval proving 
ground); In re Arata, Op. Sol. Dept. 
Labor 264 (acute bronchitis and lead 
poisoning as a result of the inhala- 
tion of gas fumes from an oxyacety- 
lene-burning machine); In re Jule, 
Op. Sol. Dept. Labar 261 [overr In re 
Schroeder, Op. Sol. Dept. Labor 210; 
In re Treiman, Op. Sol. Dept. Labor 
204] (ead poisoning affecting paint- 
er); In re Edmonds, Op. Sol. Dept. 
Labor 259 (incapacity of boiler maker 
by reason of inhalation of dust). 


71. Miller v. American Steel, etc., 
Co., 97 A. 345, 90 Conn. 349, L.R.A. 
1916E 510; Adams v. Acme White 
Lead, etc., Works, 148 N.W. 485, 182 
Mich. 157, 161, L.R.A.1916A 283, Ann. 
Cas.1916D 689; Industrial Commis- 
sion v. Brown, 110 N.E. 744, 92 Ohio 
St. 309, L.R.A.1916B 1277. [rev Brown 
v. Industrial Commission of Ohio, 16 
Ohio N.P.N.S. 160]. Contra Plasko v. 
quer cen Carriage Co., 15 Ohio N.P. 


“Manifestly, the terms ‘personal in- 
jury’ and ‘personal injuries,’ above 
mentioned, refer to common-law con- 
ditions and liabilities, and do not re- 
fer to and include occupational dis- 
eases, because an employee had no 
right of action for injury or death due 
to occupational diseases at common 
law, but, generally speaking, only 
accidents, or, rather, accidental inju- 
ries, gave a right of action. We are 
not able to find a single case where 
an employee has recovered compensa- 
tion for an occupational disease at 
common law. Certainly it can be said 


For later cases, developments and changes in the law see/Annotations, same title and section number. 
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jury by accident,’? and an injury by accident is not 
an occupational disease ;** an accident is distinguish- 
ed from an oecupational disease in that the former 
rises from a definite event, the time and place of 


that in this State no employer has 
ever been held liable to the employee 
for injury from an occupational dis- 
ease, but only for injuries caused by 
negligence.” Adams v. Acme White 
Lead, ete., Works, supra. 


[a] Mlustration.—Lead poisoning. 
Miller v. American Steel, ete., Co., 97 
A. 345, 90 Conn. 349, L.R.A.1916E 510; 
Adams v. Acme White Lead, etc., 
Works, 148 N.W. 485, 182 Mich. 157, 
L.R.A.1916A 283, Ann.Cas.1916D 689; 
Industrial Commission v. Brown, 110 
N.E. 744, 92 Ohio St. 309, L.R.A.1916B 
1277. Contra Plaska v. American Car- 
Tiage Co., 16 Ohio N.P.N.S. 273. 


72. Conn.—Miller v. American 
Steel, etc., Co., 97 A. 345, 90 Conn. 349, 
L.R.A.1916E 510. 


Ill.—Peru Plow & Wheel Co. v. In- 
weet Commission, 142 N.E. 546, 311 
. 216. 


Ind.—United Paperboard Co. v. 
Lewis, 117 N.E. 276, 65 Ind.App. 356. 


Me.—Dillingham’s Case, 142 A. 865, 
127 Me. 245. 


Md.—Gunter v. Sharp & Dohme, 151 
134, 159 Md. 438. 


Mich.—Beaty v. Foundation Co., 222 
N.W. 77, 245 Mich. 256. See Adams 
v. Acme White Lead, etc., Works, 148 
N.W. 485, 182 Mich. 157, L.R.A.1916A 
283, Ann.Cas.1916D 689 (same result 
where the act showed clearly that 
“personal injury” was used as refer- 
a to injury caused by acci- 
dent). 


N.Y.—Naud v. King Sewing Mach. 
Co., 159 N.Y.S. 910, 95 Mise. 676 [rev 
on other grounds 164 N.Y.S. 200, 178 
App.Div. 31 (aff 119 N.E. 1061, 223 N. 
456.0) ds 


Ohio.—Industrial Commission _ v. 
Brown, 110 N.E. 744, 92 Ohio St. 309, 
L.R.A.1916B 1277. 


Okl.—Wilson & Co. v. McGee, 21 P. 
(2d) 25, 163 Okl. 99; St. Louis Min- 
ing & Smelting Co. v. State Industrial 
Commission of Oklahoma, 241 P. 170, 
113 Okl. 179. 


Or.—Iwanicki v. State Industrial 
Accident Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682. 


Pa.—Graszkowski v. White Broth- 
ers Smelting Corporation, 18 Pa.Dist. 
&Co. 438. 


Porto Rico.—Lopez v. Workmen’s 
Relief Commission, 29 Porto Rico 776. 


Tex.—®tna Life Ins. Co. v. Gra- 
ham, (Commn.App.) 284 S.W. 931 [rev 
(Civ.App.) 279 S.W. 923]. 


Eng.—Steel v. Cammell, [1905] 2 K. 
B. 232, 2 Ann.Cas. 142; Williams v. 
Duncan, 1 W.C.C. 123. 


“An ‘accidental injury’. °.  ./.is 
clearly distinguishable from an in- 
jury in the nature of a vocational 
disease, sustained in the course of 
employment, where, from the inher- 
ent nature of the work, disease is 
likely to be contracted.” Naud v. 
King Sewing Mach. Co., 159 N.Y.S. 910, 
912, 95 Misc. 676 [rev on other 
grounds 164 N.Y.S. 200, 178 App.Div. 
31 (aff 119 N.E. 1061, 223 N.Y. 567)]. 


[a] Tllustrations.—(1) Lead poi- 
soning. Lopez v. Workmen’s Relief 
Commission, 29 Porto Rico 776; Steel 
v. Cammell, [1905] 2 K.B. 232, 2 Ann. 
Cas. 142. (2) Lead poisoning, caused 
by the practice of putting tacks in 
the mouth during a period of seven 
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weeks. Iwanicki v. State Industrial 
Accident Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682. (3) 
Poisoning of: employee’s hands by 
working in leather, which produced 
an abnormal condition of his hands. 
Dillingham’s Case, 142 A. 865, 127 Me. 
245. (4) Tuberculosis contracted 
gradually from conditions of work. 
AHtna Life Ins. Co. v. Graham, (Tex. 
Commn.App.) 284 S.W. 9381 [rev (Civ. 
App.) 279 S.W. 923]. 


[b] Reasons for rule—(1) ‘‘The 
general course of legislation abroad 
and in this country has been to deal 
with industrial accidents as a sub- 
ject separate and distinct from occu- 
pational disease.”’ Miller v. American 
Steel, etc., Co., 97 A. 345, 346, 348, 
90 Conn. 349, L.R.A.1916E 510. (2) 
“The term ‘personal injury,’ as used 
in common speech, especially in con- 
nection with actions for damages, is 
more often intended to exclude dis- 
ease than to include it.” Miller v. 
American Steel, etc., Co., supra. (3) 
“In the absence of any definition of 
occupational disease, the act would 
include all diseases arising out of and 
in the course of the employment, and 
the word ‘injury,’ if it includes the 
contraction of disease, includes also 
the aggravation of disease. So con- 
strued, our act might almost be said 
to give compensation for the common 
fate of all who work because they 
must. The result would be to in- 
crease very greatly the cost of com- 
pensation insurance, and might either 
discourage the acceptance of the act 
by employers, or make it difficult for 
any but the young and strong to ob- 
tain employment.” Miller v. Ameri- 
can Steel, etc., Co., supra. (4) “That 
the act, if it were held to apply to 
and cover occupational diseases is 
unconstitutional in so far as it does 
so is shown by the fact that the 
body of the act would then have 
greater breadth than is indicated in 
the title. A careful analysis of the 
title of the act shows that the con- 
trolling words are ‘providing compen- 
sation for accidental injury to or 
death of employees.’ No compensa- 
tion is contemplated except for such 
injuries. The prefatory words are 
generally dependent upon the above- 
quoted clause. The only compensa- 
tion provided is for ‘accidental inju- 
ry to or death of employees,’ and the 
last clause of the title restricts the 
right to compensation or damages in 
such cases ‘to such as are provided by 
this act.’’’ Adams v. Acme White 
Lead, etc., Works, 148 N.W. 485, 182 
Mich. 157, 172, L.R.A.1916A 2838, Ann. 
Cas.1916D 689. (5) “The constitu- 
tional amendment differentiates be- 
tween injuries and occupational dis- 
ease. It clearly recognizes three dis- 
tinct classes for which provision may 
be made: (1) Injuries resulting in 
death, (2) nonfatal injuries and (3) 
occupational diseases; and all are to 
be limited to such as might be occa- 
sioned in due course of employment. 
The present law specifically provides 
for compensation for two of these 
classes and significantly omits any 
provision for compensation for the 
third class. Were this claim one that 
had accrued under the new law, the 
court could only construe the passage 
in dispute, in the light of the consti- 
tution, as wholly excluding any com- 
pensation for injury by _ disease, 
whether occupational or otherwise.” 
Industrial Commission v. Brown, 110 
N.E. 744, 92 Ohio St. 309, 314, L.R.A: 
1916B 1277. (6) “Since the common- 
law action for damages, which was 
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which can be fixed, while the latter develops grad- 
ually over a long period of time,’7* and also in the 
fact that the accident might easily have been avoid- 
ed.75 An occupational disease and one caused or su- 


founded on the master’s negligence, 
never attempted to cover the typical 
case of an occupational disease 
caused by continued exposure to the 
ordinary and known risks of the em- 
ployment, the inference is plain that 
the alternative compensation scheme 
was not intended to cover such dis- 
eases.” Miller v. American Steel, etc., 
Co., supra. But see In re Madden, 
111 N.E. 379, 222 Mass. 487, 491, L. 
R.A.1916D 1000 (where the court said: 
“Actions for personal injury arising 
from disease contracted in the course 
of employment and without physical 
impact are not uncommon where the 
other elements exist to establish lia- 
bility. Thompson v. United Labora- 
tories, 108 N.E. 1042, 221 Mass. 276. 
Fox v. Peninsular White Lead, etc., 
Works, 48 N.W. 203, 84 Mich. 676. 
Wagner v. H. W. Jayne Chemical Co., 
23 A. 772, 147 Pa. 475, 30 Am.S.R. 745. 
Cox v. American Agricultural Chemi- 
Cali Co "53 2An 871. 24 "RIE 50a 260. 
R.A. 629. That they have not been 
more frequent, perhaps has been due 
to the fact that such dangers usually 
are well known and are assumed by 
the contract of employment, or are 
not matters about which a duty has 
been owed by the employer’’). 


73. Crowley v. Idaho Industrial 
Training School, (Idaho) 26 P.(2d) 
180; Ramsay v. Sullivan Mining Co., 
6 P.(2d) 856, 51 Idaho 366; Industrial 
Commission of Ohio v. Roth, 120 N.E. 
172, 98 Ohio St. 34, 5 A.L.R. 1463 [aff 
7 Ohio App. 386]. 


74. Peru Plow & Wheel Co. v. In- 
dustrial Commission, 142 N.E. 546, 311 
Ill. 216; Wilson & Co. v. McGee, 21 P. 
(2d) 25, 163 Okl. 99; Indian Territory 
Illuminating Oil Co. v. Caviness, 16 
P.(2d) 132, 160 Okl. 110; Indian Ter- 
ritory Illuminating Oil Co. v. Parker, 
16 P.(2d) 134, 160 Okl. 109; Indian 
Territory Illuminating Oil Co. v. Bar- 
rett, 16°P3(20)''1'33,"160 'OKL-1063"in- 
dian Territory Illuminating Oil Co. v. 
Collins, 15 P.(2d) 8382, 159 Okl. 302; 
Indian Territory Illuminating Oil Co. 
v. Barrett, 15 P.(2d) 831, 159 Okl. 302; 
Indian Territory Illuminating Oil Co. 
v. Warren, 15 P.(2d) 830, 159 Okl. 301; 
Indian Territory Illuminating Oil Co. 
v. Glasscock, 15 P.(2d) 829, 159 Okl: 
300; Indian Territory Illuminating 
Oil Co. v. Colson, 15 P.(2d) 828, 159 
Okl. 299; Indian Territory Illuminat- 
ing Oil Co. v. Sharver, 11 P.(2da) 187, 


157 Okl. 117; Vaughn & Rush v. 
Stump, 9 P.(2d) 764, 156 Okl. 125; 
Barron v. Texas Employers’ Ins. 


Ass’n, (Tex.Commn.App.) 36 S.W.(2d) 
464, 466 [rev (Civ.App.) 21 S.W.(2d) 
78]; Commercial Standard Ins. Co. 
v. Noack, (Tex.Civ.App.) 45 S.W.(2d) 
798 [rev on other grounds (Commn. 
App.) 62 S.W.(2d) 72]; Pellerin v. 
Washington Veneer Co., 2 P.(2d) 658, 
163 Wash. 555. 


“A distinguishing characteristic of 
an accidental injury is that it can al- 
ways be traced to a definite time, 
place, and cause. . An occupa- 
tional disease must be restricted to 
one that is the usual and ordinary re- 
sult incident to the pursuit of an oc- 
cupation and must in the nature of 
things be the result of a slow and 
gradual development.” Barron sy. 
Texas Employers’ Ins. Ass’n, supra. 


75. Industrial Commission of Ohio 
v. Roth, 120 N.E. 172, 98 Ohio St. 34, 
5 A.L.R. 1463; Commercial Standard 
Ins. Co. v. Noack, (Tex.Civ.App.) 45 
S.W.(2d) 798 [rev on other grounds 
(Commn.App.) 62 S.W.(2d) 72]. 
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perinduced by actionable wrong or injury are dis- 
tinguished in that the former is the usual incident or 
result of a particular employment, while the latter is 
brought about by the employer’s failure to furnish a 
Some acts specifically exclude 
occupational diseases’? or do not specifically include 
them,*® in which ease they are usually held to be not 
compensable,’® although a contrary view has been 
On the other hand, express provision is 
made by some of the acts for compensation in case of 
occupational disease generally,*! or in case of certain 


safe place to work.*® 


taken.*®° 


76 Dille v. Plainview Coal Co., 
(lowa) 250 N.W. 607; Gay v. Hocking 
Coal Co., 169 N.W. 360, 184 Iowa 949. 
See Victory Sparkler & Specialty Co. 
v. Francks, 128 A. 635, 147-Md. 368, 44 
A.L.R. 363 (recognizing rule). 


77. See statutory provisions; 
cases infra this note. 


{a] Particular statutes applied.— 
Compensation solely for occupational 
diseases is not recoverable under stat- 
utes where the terms “injury” and 
“personal injury’’ are expressly defin- 
ed to mean only violence to the physi- 
cal structure of the body and such 
disease or infection as naturally re- 
sults therefrom, and providing: ‘The 
said terms shall in no case be con- 
strued to include occupational dis- 
ease in any form, or any contagious 
or infectious disease contracted dur- 
ing the course of employment, or 
death due to natural causes but oc- 
curring while the workman is at 
work.” Miller v. St. Joseph Transfer 
Co., 32 S.W.(2d) 449, 224 Mo.App. 1114; 
Van Vieet v. Public Service Co. of 
York, 195 N.W. 467, 111 Neb. 51; Jo- 
hansen v. Union Stockyards Co., 156 
N.W. 511, 99 Neb. 328. 


and 


78. See statutory provisions; and 
eases infra notes 79, 80. 
79. U.S.—Zajkowski v. American 


Steel & Wire Co., 258 F. 9, 169 C.C.A. 
147, 6 ALR. 348. 


Del.—Hendrickson vy. Continental 
Fibre Co., 136 A. 375, 33 Del. 304. 


Idaho.—Ramsay v. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366. 


Tll.—Peru Plow & Wheel Co. v. In- 
dustrial Commission, 142 N.E. 546, 
30 LU. 2216. 


Me.—Dillingham’s Case, 142 A. 865, 
127 Me. 245. 


Md.—Gunter v. Sharp & Dohme, 151 
A. 134, 159 Md. 438. 


Mich.—Jerner v. Imperial Furniture 
Co., 166 N.W. 948, 200 Mich. 265. 


Ohio.—Industrial Commission of 
Ohio v. Roth, 120 N.E. 172, 98 Ohio 
St. 34, 5 ALR. 1463 [aff 7 Ohio App. 
386]. 


Okl.—Wilson & Co. v. McGee, 21 P. 
(2d) 25, 163 Okl. 99; Campbell Bak- 
eries v. Baumeister, 15 P.(2d) 989, 160 
Okl. 94; Quality Milk Products v. 
Linde, 15 P:(2d) 58, 159 Okl. 256; 
Imperial Refining Co. v. Buck, 7 P.(2d) 
908, 155 Okl. 25; U. S. Gypsum Co. v. 
McMichael, 293 BP. 773, 146 Okl. 74; 
Thomas v. Ford Motor Co., 242 P. 765, 
114 Okl. 3; St. Louis Mining & Smelt- 
ing Co. v. State Industrial Commission 
of Oklahoma, 241 P. 170, 113 Okl. 179. 


Or.—Lough v. State Industrial Acci- 
dent Commission, 207 P. 354, 104 Or. 
3l3, ; 


Pa.—Mauchline v. State Ins: Fund, 
124 A. 168, 279 Pa. 524; McCauley v. 
Imperial Woolen Co., 104 A. 617, 261 
Pa. 312; Graszkowski v. White Broth- 
ers Smelting Corporation, 18 Pa.Dist. 
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&Co. 438; Wallick v. American Chain 
Coy, UD Pa: Disti&Con 52k: 


Tex.—Barron v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 36 S.W.(2d) 
464 [rev (Civ.App.) 21 S.W.(2d) 78]; 
Aftna Life Ins. Co. v. Graham, 
(Commn.App.) 284 S.W. 931 [rev 
(Civ.App.) 279 S.W. 923]. 


Va.—Turner v. Virginia Fireworks 
Co., 141 S.B. 142, 149 Va. 371; Clinch- 
field Carbocoal Corporation vy. Kiser, 
124 S.E. 271, 189 Va. 451. 


Wash.—Seattle Can Co. v. Depart- 
ment of Labor and Industries of 
Washington, 265 P. 739, 147 Wash. 
303. “ae eT 


W.Va.—Jones v. Rinehart & Dennis 
Co., 168 S.E. 482, -113 W.Va. 414. 


Eng.—Peck Rolling Mills v. Repin- 
ski, alias Radinski, 30 Que.K.B. 50. 


80. Johnson vy. London Guarantee 
& Accident Co., 104 N.E. 735, 217 Mass. 
388 (holding an occupational disease a 
“personal injury” within the statute). 


81. See statutory provisions; and 
cases infra this note. 


[a] In Connecticut (1) Pub. Acts 
(1921) c 306 § 11, defining “injury” 
within the meaning of the act to in- 
clude diseases due to causes peculiar 
to occupation, limits the kind of such 
diseases by excluding those of a con- 
tagious, communicable, or mental na- 
ture (Dombrowski v. Jennings & Grif- 
LON. COs, Ay 140, 9 Oo, Connuniais 
De La Pena v. Jackson Stone Co., 130 
A. 89, 103 Conn. 93), (2) but occupa- 
tional diseases not of a contagious, 
communicable, or mental nature are 
compensable (De La Pena v. Jack- 
son Stone Co., supra). (3) In order 
to establish a prima facie case the 
applicant must show an abnormal con- 
dition of the body arising after July 1, 
1919, in the course of employment, 
and incapacity to work for the statu- 
tory period. Dombrowski v. Jennings 
& Griffen Co., supra. 


{[b] In England under the act of 
1906 (1) disablement due to employ- 
ment during the twelve months 
preceding application must be shown. 
Dean v. Rubian Art Pottery, [1914] 
2 K.B. 213, 7 B-W.C.C.'209; McTaggart 
v. Barr, 52 Se.L. Rep. 125, 8 B.W.C.C. 
376. (2) The employer is liable to 
pay compensation for an industrial 
disease, although at the date of dis- 
ablement the employee has left his 
employment. Leaf v. Furze, [1914] 
3 K.B. 1068. (3) Disability need not 
arise during the employment to which 
the disease is due. Russell v. Keary, 
8 B.W.C.C. 410. (4) A medical certifi- 
cate from the certifying surgeon ap- 
pointed under the Factory and Work- 
shop Act of 1901, for the district in 
which he is employed, is essential to 
a claim thereunder, and since no such 
surgeon has been appointed in the 
district in which he was working, a 
sailor contracting an occupational 
disease while working on a ship at sea 
has no remedy. Curtis v. Black, 2 B. 
W.C.C. 239. (5) To establish ‘a claim 
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employments’? or certain enumerated occupational 
diseases.8?. Under the latter statutes, diseases spec- 
ified therein are compensable,** but not diseases not 
so specified.’> If the statute makes it a condition to 
compensation that the disease must have been con- 
tracted within a certain time previous to disable- 
ment, there can be no compensation for a disease con- 
tracted before that time.*® 
case of occupational disease is authorized, it is held 
that the liability must be determined as of the date 
when the employee is disabled.87 An-employer may, 


Where an award in the 


for death because of lead poisoning, 
t must be shown that death was due 
to lead poisoning or a sequela there- 
of. Haylett v. Vigor, 1 B.W.C.C. 282. 


82. See statutory provisions; and 
Liljegren v. Kropp.Forge Co., 201 Ill. 
App. 565. 


83. See statutory provisions; 
cases infra notes 84, 85. 


84. Maxwell Motor Corporation v. 
Winter, 163 N.E. 198, 118 Ohio St. 622. 


85. Trout v. Wickwire Spencer 
Steel Corporation, 195 N.Y.S. 528. 


[a] Rule applied as to occupation- 
al_ disease resulting from chlorine 
poisoning. Trout v. Wickwire Spenc- 
er Steel Corporation, 195 N.Y.S. 528. 


{[b] Aniline poisoning must occur 
while engaged in “process involving 
use” of aniline, and poisoning in 
handling furs after dyeing is not com- 
pensable. Sokol v. Stein Fur Dyeing 
Co., 216 N.Y.S. 167, 216 App.Div. 573. 


86. Daley v. H. C. Miner Litho- 
graphing Co., 261 N.Y.S. 189, 236 App. 
Div. 549. 


[a] Rule applied.—Under a statute 
providing that “neither the employee 
nor his dependents shall be entitled to 
compensation for disability or death 
resulting from. disease unless the 
disease is due to the nature of his 
employment and contracted therein, 
or in a continuous employment similar 
to the one in which he was engaged 
at the time of his disablement, within 
the twelve months previous to the 
date of disablement, whether under 
one or more employers,” where it ap- 
peared that the employee previous to 
his disablement from lead poisoning 
had lead in his system during all the 
time for a period of years, to an ex- 
tent characterized by the physicians 
as chronic lead poisoning, although 
not amounting to disablement, he can- 
not succeed notwithstanding his 
claimed distinction between “lead ab- 
sorption” and “ead poisoning.” 
Daley v. H. C. Miner Lithographing- 
eo 261 N.Y.S. 189, 190, 236 App.Div. 


and 


87. Johnson v. London Guarantee 
& Accident Co., 104 N.E. 735, 217 Mass. 
388; Massachusetts Bonding & Insur- 
ance Co. v. Industrial Commission, 247 
N.W. 348, 211 Wis. 52; Kimlark Rug 
Corporation v. Stansfield, 246 N.W. 
424, 210 Wis. 319; Wisconsin Granite 
Co. v. Industrial Commission of Wis- 
consin, 242 N.W. 191, 208 Wis. 270, 
folk" 242% NiIW. &1955) 208: Wise 282» 
Zurich General Accident & Liability 
Ins. Co. v. Industrial Commission, 233 


N.W. 772, 203 Wis. 135; Employers’ 
Mut. Liability Ins. Go. v. McCormick, 
217 N.W. 788, 195 is. 410. But see 


Miller v. American ‘Steel, etc., Co., 97 
A. 345, 348, 90 Conn. 349, L.R.A.1916BE 
510 (where, after detailing the pro- 
visions as to the giving of notice of 
injury and the computation of com- 
pensation, the court said: ‘These 
are some of the statutory conditions 


For later cases, developments and changes in the law see Annotations, same title and section number, 


upon which the compensation or its 
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it has been held, avail himself of the defense of occu- 
pational disease only when using due diligence to 
protect the employee from hazards calculated to in- 
jure while engaged in his service.’8 


Concurrence of accident and disease. 
compensation is not recoverable under the statute 
solely for occupational diseases, where death is at- 
tributable in whole or in part to an accident, the fact 
that, but for the accident, the disease of which elaim- 
ant died would be classed as occupational, will not 
prevent compensation, which in such ease is awarded 
for the accident, not the disease.®® 
clusion has been reached as to a disease incapacitat- 


ing the employee.°®® 


amount is made to depend, and they 
are not workable on the assumption 
that the word ‘injury’ was intended 
to include disease, because it is noto- 
rious that the typical occupational 
disease is not an injury which can 
be said to have been ‘sustained’ at a 
given date. If for the purpose of es- 
caping this difficulty it is attempted 
to substitute the date of the incapac- 
ity for the date of the injury, it will 
be necessary to repeal and recon- 
struct a considerable portion ofthe 
act’). 


[a] Rule applied.—(1) “The 
company that had insured the compen- 
sation liability at the time disability 
occurred is the one that must pay 
the compensation awarded.’ HEmploy- 
ers’ Mutual Liability Ins. Co. v. Mc- 
Cormick, 217 N.W. 738, 740, 195 Wis. 
410. (2) An employee suffering from 
an occupational disease is entitled to 
be compensated if at the time of dis- 
ability the relation of employer and 
employee existed. Kimlark Rug Cor- 
poration v. Stansfield, 246 N.W. 424, 
210 Wis. 319. (3) “In view of the 
finding of the board that Johnson [a 
lead grinder] had suffered from lead 
poisoning fourteen years before and 
had had no recurrence of the disease 
until he became incapacitated for 
work on or about March 138, 1913, and 
the further finding that there had 
been ‘an absorption of lead poisoning 
since July 1, 1912, and that the date 
when the accumulated effect of this 
poisoning manifested itself, and 
Johnson became sick and unable to 
work, was the date of the injury,’ we 
are of opinion that the board were 
warranted in finding that the injury 
was received when he became sick 
and unable to perform labor. Until 
then he had received no ‘personal in- 
jury,’ although doubtless the previ- 
ous absorption of lead into his sys- 
tem since July 1, 1912, finally pro- 
duced the conditions which termi- 
nated in the injury.” Johnson v. Lon- 
don Guarantee & Accident Co., 104 
N.E. 735, 217 Mass. 388, 391. 


[b] In New Jersey (1) the time 
for compensation for death resulting 
from occupational disease begins 
from death, and not when poison first 
appears. Textileather Corporation v. 
Great American Indemnity Co., 156 
A. 840, 108 N.J.Law 121 [foll Tex- 
tileather Corporation v. Sun Indem- 
nity Co. of New York, 156 A. 842, 108 
N.J.Law 207]. (2) Recovery for 
death from occupational disease is not 
barred by fact that disability arose al- 
most three years after disease was 
originally contracted. Renzi v. Gen- 
eral Leather Co., 163 A. 187, 10 N.J. 
Mise. 1190. 


88. Barron v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App.) 36 S.W. 
(2d) 464 [rev (Civ.App.) 21 S.W.(2d) 
78). ; 
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[§ 358] 5. Aggravation of Previously Impaired 
Condition**!—a. In General. 
celeration, or lighting up of a preéxisting or latent 


The aggravation, ac- 


infirmity or weakened physical condition may consti- 


Although 


A similar con- 


tute a disability of such a character as to come within 
the meaning of workmen’s compensation acts®? au- 
thorizing compensation for injuries,®* personal in- 
juries,®* accidental injuries,®® accidental personal in- 
juries,°® injuries from fortuitous accident,®? or per- 
sonal injuries by accident,®® even though the accident 
would have caused no injury to a perfectly normal, 
healthy individual.®® 
or dormant ailments;! they make no distinction be- 


Such acts contemplate latent 


tween those having some structural weakness which 


89. Skelly Oil Co. v. Gaugenbaugh, 
230 N.W. 688, 119 Neb. 698; Van Vleet 
v. Public Service Co. of New York, 
195 N.W. 467, 111 Neb. 51. 


90. Standard Cabinet Co. v. Land- 
grave, 132 N.E. 661, 76 Ind.App. 593. 


91. Whether injury arises from 
employment see infra § 402. 


92. See statutory provisions. 


93. Pfeiffer v. North Dakota Work- 
men’s Compensation Bureau, 221 N.W. 
894, 57 N.D. 326; Dehn v. Kitchen, 
209 N.W. 364, 54 N.D. 199; Pace... 
North Dakota Workmen’s Compensa- 
tion Bureau, 201 N.W. 348, 51 N.D. 
815; Gotchy v. North Dakota Work- 
men’s Compensation Bureau, 194 N. 
W. 668, 49 N.D. 915. 


94 In re Devine, Op.Sol.Dept.La- 
bor 277; In re Springer, Op.Sol.Dept. 
Labor 267; In re Clements, Op.Sol. 
Dept.Labor 228; In re Jarvis, Op.Sol. 
Dept.Labor 219; Hartz v. Hartford 
Faience Co., 97 A. 1020, 90 Conn. 539; 
Belcher v. Des Moines Electric Light 
Co., 225 N.W. 404, 208 Iowa 262; In re 
Madden, 111 N.E. 379, 222 Mass. 487, 
L.R.A.1916D 1000. 


95. Chicago & Alton R. Co. v. In- 
SA ey Commission, 142 N.E. 182, 310 
Tll. 502. 


96. Celanese Corporation of Amer- 
ica v.-Lease, 160 A. 801, 162 Md. 587; 
Sullivan v. Industrial BPngineering 
Co., 158 N.Y.S. 970, 173 App.Div. 65; 
New York Indemnity Co. v. Miller, 22 
P.(2d) 107, 163 Okl. 288; KF. A. Gil- 
lespie & Sons Co. v. Johnson, 16 P.(2d) 
870, 160 Okl. 222; Patrick & Tillman 
Drilling Co. v. Gentry, 9 P.(2d) 921, 
156 Okl. 142; Loffland Bros. v. Mor- 
gan,.5 P.(2d) 1067, 153 Okl. 295; Hazel 
Atlas Glass Co. v. Pendergrass, 4 P. 
(2d) 96, 152 Okl. 271; Magnolia Petro- 
leum Co. v. Snapp, 299 P. 137, 149 Okl, 
51; Shell Petroleum Corporation vy. 
Moore, 296 P. 390, 147 Okl. 243. 


[a] Alcoholism.—‘Acceleration of 
death from delirium tremens, through 
an injury bringing on or aggravating 
the condition of alcoholism or trem- 
ens, has been held to sustain liability 
for the death as produced by the in- 
jury, both in tort actions and under 
the compensation statute.” Sullivan 
v. Industrial Engineering Co., 158 N.Y. 
S. 970, 973, 173 App.Div. 65. 


97. Murphy v. Industrial Accident 
Board, 16 P.(2d) 705, 93 Mont. 1. 


98. Ind.—Puritan Bed Spring Co. 
pon Saks 120 N.E. 417, 68 Ind.App. 
oouUu. 

La.—Williams v. City of Shreve- 
port, (App.) 142 So. 335; McMullen vy. 
Louisiana Central Lumber Co., 2 La. 
App. 778. 


Md.—Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 


*By GILBERT G, FINLEY (§§ 358-369), 


A. 39, 164 Md. 671. 


Minn.—Smith v.. Mason Bros. Co., 
218 N.W. 248, 174 Minn. 94; Walker v. 
Minnesota Steel Co., 209 N.W. 635, 167 
Minn. 475; Hogan v. Twin City 
Amusement Trust Estate, 193 N.W. 
122, 155 Minn. 199. 


Mo.—Harder v. Thrift Const. Co., 
(App.) 53 S.W.(2da) 34. 


Pa.—Bontempt v. Suburban Const. 
Co., 163 A. 46, 107 Pa.Super. 258; 
Zionek v. Glen Alden Coal Co., 160 
A. 154, 105 Pa.Super. 189. 


Tenn.—Sanders vy. Blue Ridge Glass 
Corporation, 33 S.W.(2d) 84, 161 Tenn. 
535; Tennessee Hastman Corporation 
fia tmasell; 265 S.W. 540, 150 Tenn. 


Utah.—Graybar Electric Co. v. In- 
dustrial Commission of Utah, 276 P. 
161,;%3 Utah 568. 


Eng.—yYstradowen Colliery Co. v. 


Griffiths, [1909] 2 K.B. 533, 2 B.W. 
C.C. 357; Woods vy. Wilson, Sons & 
Coun utd, 84 TI. K BY 1067." Warde. 


London, etc., R. Co., 3 W.C.C. 192. 


[a]. Aggravation of ailment by 
anzsthetic.—Death from aggravation 
of an existing infirmity through using 
a general anzesthetic in an operation 
necessitated by accident, in employ- 
ment, is compensable. Smith v. 
Mason Bros. Co., 218 N.W. 243, 174 
Minn, 94. 


$9. Jowa.—Hanson y. Dickinson, 
176 N.W. 8238, 188 Iowa 728. 


Kan.—Monson y. Battelle, 
801, 102 Kan. 208. 


La.—McMullen y. Louisiana Central. 
Lumber Co., 2 La.App. 773. 


Minn.—Walker v. Minnesota Steel 
Co., 209 N.W. 685, 167 Minn. 475; 
Hogan vy. Twin City Amusement Trust 
Estate, 193 N.W. 122, 155 Minn. 199. 


Mo.—Harder v. Thrift Const. Co., 
(App.) 53 S.W.(2d) 34. 


Utah.—Pinyon Queen Mining Co. v. 
Industrial Commission, 204 P. 323, 59 
Utah 401, 


Eng:—Lloyd v. Sugg, [1900] 1 Q.B. 
481, 2 W.C.C. 5; Maskery v. Lanca- 
shire Shipping Co., 7 B.W.C.C. 428; 
Dotzauer v. Strand Palace Hotel, 3 
B.W.C.C. 387; Ismay v. Williamson, 
1 B.W.C.C. 232; Willoughby v. Great 
Western R. Co., 6 W.C.C. 28. 


[a] Mlustration.—Recovery was 
permitted where a workman suffering 
from a Skin disease accentuated it by 
dishwashing with water containing 
washing soda. Dotzauer v. Strand 
Palace Hotel, 3 B.W.C.C. 387. 


1. Walker v. Minnesota Steel Co., 
209 N.W. 635, 167 Minn. 475; Harder 
v. Thrift Const. Co., (Mo.App.) 53 S. 
W.(2d) 34. 
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renders them liable to injury from some unexpected 
sudden accident.? It is not necessary, in order for 
an employee to recover compensation as an injured 
workman, that he must have been in perfect health? 
or free from disease‘ at the time he received the in- 
jury. Every workman brings with him to his em- 
ployment certain infirmities;®> his employer takes 
him as he finds him® and assumes the risk of a dis- 
eased condition aggravated by injury.? Compensa- 
tion is not made to depend upon the condition of 
health of the employee, or upon his freedom from lia- 
ability to injury through a constitutional weakness 
or latent tendency ;® compensation is awarded for an 
injury which is a hazard of the employment,® and it 
is the hazard of the employment acting upon the par- 
ticular employee in his condition of health and not 
what that hazard would be if acting upon a healthy 
employee or upon the average employee.!® If the in- 
jury is the proximate cause of his death or disability 


WORKMEN’S COMPENSATION ACTS 


[§§ 358-359 


cal condition of the employee is unimportant and re- 
covery may be had for injury independent of any 
preéxisting disease.11 


[§ 359] b. Necessity of Accident. In conformity 
with the rules applicable under the various work- 
men’s compensation acts as to the necessity for the 
injury of the employee to be the result of an accident 
or not,’? in order for an employee with a previous- 
ly impaired condition to suffer an injury of a charac- 
ter which may be compensated for, it is held in some 
jurisdictions that, under a compensation act by which 
the injuries which may be compensated are personal 
injuries,!® it is not necessary, in order for an em- 
ployee’s injury to be compensable, that it be the re- 
sult of an accident.1* However, under a compensa- 
tion act in which the injuries which may be compen- 
sated are accidental injuries, personal injuries by ac- 
cident, or accidental personal injuries,!® the death or 
disability which overtakes the employee at his work 


for which compensation is sought, the previous physi- 


2. In re Madden, 111 N.E. 379, 222 
Mass. 487, L.R.A.1916D 1000; Wilkins 
v. Ben’s Home Oil Co., 207 N.W. 183, 
166 Minn. 41. 


3. U.S.—Warlop v. Western Coal & 
Mining Co., 24 F.(2d) 926. 


Idaho.—In re Larson, 279 P. 1087, 48 
Idaho 136. 


Tll.—O’Gara Coal Co. v. Industrial 
Commission, 150 N.E. 640, 320 Ill. 191. 


Mass.—Crowley v. Lowell, 111 N.E. 
786, 223 Mass. 288; In re Madden, 111 
N.E. 379, 222 Mass. 487, L.R.A.1916D 
1000. 


Minn.—Walker v. Minnesota Steel 
Co., 209 N.W. 635, 167 Minn. 475. 


Mo.—Harder v. Thrift Const. Co., 
(App.) 53 S.W.(2d) 34. 


Okl.—Mid-Kansas Oil & Gas Co. v. 
State Industrial Commission, 22 P. 
(2d) 919; Loffand Bros. v. Morgan, 
5 P.(2d) 1067, 153 Okl. 295; Coline Oil 
Corporation yv. Burrows, 3 P.(2d) 230, 
153 Okl. 116. 


Tex.—Texas Employers’ Ins. v. 
Parr, (Commn.App.) 30 S.W.(2d) 305 
[aff (Civ.App.) 16 S.W.(2d) 354]. 


Utah.—Standard Coal Co. v. Indus- 
trial Commission of Utah, 252 P. 292, 
69 Utah 83. 


Wash.—Frandila v. Department of 
Labor & Industries, 243 P. 5, 137 
Wash. 530. 


“Although a laborer may have had 
an injury or a pre-existing physical 
weakness which reduces his ability to 
work below that of a normal man, and 
be thereby more susceptible to injury, 
yet if he is able to do some work and 
is employed, and in the course of his 
employment receives an injury, he is 
entitled to an award notwithstanding 
the former injury.’’ In re Larson, 279 
P. 1087, 1089, 48 Idaho 136. To same 
effect O’Gara Coal Co. v. Industrial 
Commission, 150 N.E. 640, 320 Ill. 191. 


[a] It is no defense that the em- 
ployee’s injuries would not have been 
as great had _ he_ been_ perfectly 
healthy. Texas Employers’ Ins. Ass’n 
v. Parr, (Tex.Commn.App.) 30 S.W. 
(2d) 305 [aff (Civ.App.) 16 S.W.(2d) 
354]. 

4 Pfeiffer v. N. D. Workmen’s 
Compensation Bureau, 221 N.W. 894, 
57 N.D. 326. 


5. Belcher v. Des Moines Electric 
Light Co., 225 N.W. 404, 208 Iowa 


262. 


6. Belcher v. Des Moines Electric 
Light Co., supra; <Corey’s Case, 177 
N.E. 804, 276 Mass. 610; Pearson v. 
Ford Motor Co., 242 N.W.- 721, 186 
Minn. 155. 


7. Grays Harbor Stevedore Co. v. 
Marshall, 36 F.(2d) 814; Powers Stor- 
age Co. v. Industrial Commission, 173 
N.E. 70, 340 Ill. 498. 


[a] Thus an employer accepting 
an employee in his present physical 
condition is liable for any accidental 
injury occurring to him arising out of 
and in the course of employment. 
Powers Storage Co. v. Industrial Com- 
mission, 173 N.E. 70, 340 Ill. 498. 


& Hartz v. Hartford Faience Co., 
97 A. 1020, 90 Conn. 539. 


9. Hartz v. Hartford Faience Co., 
supra, 


10. Hartz v. Hartford Faience Co., 
Supra; In re Madden, 111 N.E. 379, 222 
Mass. 487, L.R.A.1916D 1000. 


11. West Side Coal & Mining Co. v. 
Industrial Commission, 151 N.E. 593, 
321 Ill. 61; Springfield Dist. Coal Min- 
ing Co. v. Industrial Commission, 132 
N.E. 752, 300 Ill. 28; State Roads 
Commission of Maryland y. Reynolds, 
165 A. 475, 164 Md. 539. 


{a] Test of compensability of in- 
jury.—‘“Tho test of the compensabil- 
ity of injury said to have arisen out 
of the employment is not whether the 
employee is weak or strong, but 
whether the disability was proximate- 
ly caused by some unusual and extra- 
ordinary condition in his employment 
not usually and naturally incident 
thereto.” State Roads Commission of 
Maryland v. Reynolds, 165 A. 475, 478, 
164 Md. 539. 


12. See supra § 326. 

13. See statutory provisions. 

14, In re Madden, 111 N.E. 379; 222 
Mass. 487, L.R.A.1916D 1000. 


[a] Personal injury by accident 
distinguished.—‘‘There are no con- 
ditions which warrant a judicial in- 
terpretation of the words ‘personal 
injury’ in the act as meaning the 
same as ‘personal injury by accident’ 
or as excluding from the scope of 
‘personal injuries’ those instances 
where a diseased physical condition 
may have invited, or rendered the 
employee unusually susceptible to, 
‘personal injury.’ It may be that 


must be the result of an accident.1é 


.109 Pa.Super. 439; 


As to what con- 


the Legislature intended a more nar- 
row field than actually was described 
by the words used. But if that be 
so, the remedy must be sought from 
the Legislature. There are no means 
by which the court can ascertain 
‘the purpose and effect of a stat- 
ute except from the words used when 
given their common and approved 
meaning,’ ”’ In re Madden, 111 
N.E. 379, 222 Mass. 487, 491, 497, L. 
R.A.1916D 1000 (where the court also 
said: ‘In any event, decisions made 
as to workmen’s compensation acts 
which base tompensation upon ‘per- 
sonal injury by accident’ instead of 
upon ‘personal apr ys, well may be 
and may be expected to be divergent 
from our own and compensation be 
denied under them which would be 
awarded under ours. See Adams v. 
Acme White Lead, etc., Works, 148 
N.W. 485, 182 Mich. 157, L.R.A.1916A 
283, Ann.Cas.1916D 689, and Liondate 
Bleach, etc., Works v. Riker, 89 A. 
929, 85 N.J.Law 426. Although the 
Ohio act in this respect is similar te 
ours, the history and terms of the 
Ohio constitutional amendment touch- 
ing the subject, and of the governing 
statute and construction placed upon 
it by the administrative board, led te 
an interpretation of intent to restrict 
the operation of that act to personal 
injuries by accident by a chain of 
reasoning which has no relevancy to 
our act. Industrial Commn. _ v. 
Brown, 110 N.E. 744, 92 Ohio St. 309, 
L.R.A.1916B 1277. If there is any- 
thing in any of the three decisions last 
cited inconsistent with our conclu- 
sion, we are constrained not to fol- 
low them’’). 


15. 


16. Jakub v. Industrial Commis- 
sion, 123 N.E. 2638, 288 Ill. 87; Cam- 


See statutory provisions. 


‘bridge Mfg. Co. v. Johnson, 153 A. 283, 


160 Md. 248; Gausman vy. R. T. Pear- 
son Co., 131 A. 247, 284 Pa. 348; Pelusi 
v. Joseph Mandes & Sons, 167 A. 456, 
Mills v. Susque- 
hanna Collieries Co., 164 A. 69, 107 
Pa.Super. 432; Frederickson v. Indus- 
trial Commission of Utah, 249 P. 480, 
68 Utah 206. ny 


x 

[a] Draft.—The death of an em- 
ployee exposed to a draft which ag- 
gravated an ailment while waiting for 
a mine elevator was held not within 
the compensation act, exposure not 
being extraordinary. Mills v. Susque- 
hanna Collieries Co., 164 A. 69, 107 Pa. 
Super. 432. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stitutes an accident so as to make the injury compen- 
sable the courts are not in agreement. In some juris- 
dictions the test applied is whether the work being 
done at the time of the injury contributed substan- 
tially to the happening or was merely the occasion of 
it. If the former, it was an accident, and the injury 
is compensable; otherwise, if the thing happened in 
the natural and ordinary progress of the disease.+7 
In other jurisdictions the progress of the disease, not 
occupational, must be hastened by some unusual 
strain or condition in the course of the employment.* 
In the latter case the fact that the death or disabil- 
ity of the employee would probably not have oceur- 
red at that time if he had not been at work that day, 
in other words, that it was hastened by his employ- 
ment, is not sufficient.1® Death or disability hasten- 
ed by the performance of the usual and ordinary du- 
ties of an employee cannot be treated as acciden- 
tal;2° nor ean death or disability overtaking an 
employee in the course of his employment, but result- 
ing from a natural cause, be so treated ;**_ but if in 
the act which preeedes the injury, something unfore- 
seen, unexpected, unusual, occurs which produces 
the injury, then the injury has resulted through ae- 
cidental means.?2, Disease aggravated by the nature 
of the employment is not compensable as an acci- 
dent.?3 


[§ 360] c. Causal Connection.2* To warrant re- 
covery of compensation for death or disability, not- 
withstanding the existence of a preéxisting disease 
or infirmity, there must be an injury of the charac- 
ter for which the statute authorizes compensation, 
as the immediate or proximate cause of the death or 
disability.2> However, where the employee’s preéx- 
isting condition is established and the existing condi- 


“17. Roland v. Employers’ Casualty 
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Industrial Commission, 135 N.E. 789, 
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tion cannot reasonably be the result of accident, no 
award should be allowed,?® for no compensation is 
payable where a preéxisting condition causes the dis- 
ability independent of any subsequent mishap.?* In 
the determination of the question of causation, the 
disability or death for which compensation is claim- 
ed may just as legitimately be attributed to the acci- 
dental injury where undeveloped and latent physical 
conditions are set in motion and accelerated so as to 
produce such final result as where the same result 
follows directly from visible violence done to the 
physical structure of the body.?8 Thus, where an in- 
jury acting upon a prior diseased condition material- 
ly hastens the death or disability of the injured per- 
son from that disease, the injury is regarded as be- 
ing, in a legal sense, the proximate eause of death,??® | 
and when disease or infection is set in motion or ag- 
gravated by an injury so that disabilities result which 
would not otherwise have occurred, such disabilities 
are to be treated as the results of the injuries.*®? 
Also, where the disease or infection was previously 
inactive and was made disabling only by the interven- 
tion of the injury, any prolongation of the disability 
by the infection or disease so started up, beyond the 
duration of any natural result of the injury, is re- 
garded as a prolongation of the effects of the in- 
jury.*! The fact that the aggravation or acceleration 
of the disease was not any different or of any greater 
extent than might have been caused by any other 
physical activity the employee might have engaged in 
is inmaterial.*? Where an accident accelerates a dis- 
ease, and produces disability, and the disease would 
not have developed without the accidental injury, 
that must be regarded as the contributory proximate 
cause.*3 The failure of the employee at once to at- 


by the accident so that the disabling 


Co., (Tex.Civ.App.) 290 S.W. 895 [aff 
(Commn.App.) 1 S.W.(2d) 568]; Clov- 
er, Clayton & Co. v. Hughes, 3 B.W. 
CCH 276: 


18. Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248; Standard 
Gas Equipment Corporation v. Bald- 
win, 136 A. 644, 152 Md. 321. 


19. Pelusi v. Joseph Mandes & 
Sons, 167 A. 456, 109 Pa.Super. 439. 


20. Pelusi v. Joseph Mandes & 
Sons, 167 A. 456, 109 Pa.Super. 439; 
Betts v. American Stores Co., 161 A. 
589, 105 Pa.Super. 452; Diriscavage 
v. Pennsylvania Coal Co., 96 Pa.Super. 
189. 


{a] Customary work insufficient.— 
That an employee’s work hastened his 
disability would not alone constitute 
a compensable “accident.” Betts v. 
American Stores Co., 161 A. 589, 105 
Pa.Super. 452. 


21. Gausman v. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348; Pelusi v. 
Joseph Mandes & Sons, 167 A. 456, 109 
Pa.Super. 439. 


22. Cambridge Mfg. Co. v. Johnson, 
153 A. 283, 160 Md. 248. 


23. Frederickson v. 
Commission of Utah, 249 P. 
Utah 206. 


24. Preéxisting heart condition as 
proximate cause see infra § 365 text 
and notes 15, 16. 


25. Cruzan v. Industrial Commis- 
sion, 183 N.E. 334, 350 Ill. 407; Chi- 
cago & N. W. Ry. Co. v. Industrial 
Commission, 173 N.E. 161, 341-Ill. 131; 
Springfield Dist. Coal Mining Co. v. 


Industrial 
480, 68 


303 Ill. 455; Jakub v. Industrial Com- 
mission, 123 N.E. 2638, 288 Ill. 87; A. 
C. Lawrence Leather Co. v. Barnhill, 
Gie'S. W.. (20) 45. 249 oy. 4373 be ee 
Avery & Sons v. Carter, 266 S.W. 50, 
205 Ky. 548; Industrial Commission 
of Ohio v. Weaver, 187 N.E. 186, 45 
Ohio App. 371 [aff 181 N.E. 894, 125 
Ohio St. 465]. 


{a] Thus the general rule is that 
an injury accelerating or aggravating 
a preéxisting disease is compensable 
if such injury proximately contri- 
butes to produce disability or death. 
Industrial Commission of Ohio v. 
Weaver, 187 N.E. 186, 45 Ohio App. 


371 [aff 181 N.E. 894, 125 Ohio St. 
465]. 
[b] Choice of views insufficient.— 


Liability cannot be based upon a 
choice between two views equally 
compatible with the evidence. Spring- 
field Dist. Coal Mining Co. v. Indus- 
trial Commission, 123 N.E. 263, 288 Ill. 
87. 

26. Employers’ Mut. Liability Ins. 
Co. v. Industrial Commission of Wis- 
consin, (Wis.) 250 N.W. 758. 


27. Employers’ Mut. Liability Ins. 
Co. v. Industrial Commission of Wis- 
consin, supra. 


28. Harder y. Thrift Construction 
Co., (Mo.App.) 538 S.W.(2d) 34. 
29. Southern Cement Co. v. Walth- 


all, 117 So. 17, 217 Ala. 645; New Riv- 
er Coal Co. v. Files, 109 So. 360, 215 


Ala. 64; Lachance’s Case, 118 A. 370, 
121 Me. 506. 
[a] Thus (1) a disease results 


proximately from the accident if the 
disease is aggravated or accelerated 


injury results proximately from the 
accident, that is, would not have de- 
veloped but for the accident. New 
River Coal Co. v. Files, 109 So. 360, 
215 Ala. 64. (2) If an employee but 
for an injury would not have died at 
the time at which and in the way in 
which he did die, the accident, al- 
though it merely hastened a deep- 
seated disorder, is regarded as result- 
ing in an “injury causing death” with- 
in the workmen’s compensation act. 
Techencgia Case, 118 A. 370, 121 Me. 


30. Dickson Construction & Repair 
oe v. Beasley, 126 A. 907, 146 d. 


31. Dickson Construction & Repair 
Co. v. Beasley, supra. 


32. Hanson v. Independent School 
Dist. 11-J Elmore and Owyhee Coun- 
ties, 294 P. 513, 50 Idaho 81. 


[a], Reason for rule.—‘‘It is not a 
question of whether other activities 
might have caused the injury, but 
whether the activity, if the board 
finds such to be an accident causing 
the injury, was engaged in as part of 
the claimant’s employment. An indi- 
vidual working in a factory might 
fall and break his leg, and the mere 
fact that he might fall in his own 
home and break his lez would be no 
reason for denying compensation if 
the broken leg was suffered in the 
factory and in the course of his du- 
ties as an employee.’’ Hanson vy. In- 
dependent Seno! Dist. 11-J, Elmore 
an wyhee Counties, 2 p 3 
50 Idaho 81. ee ne 


33. Warlop v. Western Coal & 
Mining Co., 24 F.(2a) 926. 
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tribute his inereased infirmity to the accident does 
not deprive him of his right to eompensation.*# 


[§ 361] d. Effect of Predisposing Physical Condi- 
The existence at the time of the accident of a 
latent or preéxisting disease which is aggravated, ac- 
celerated, or lighted up thereby,?® or of an impaired 
body structure,®® is not of itself sufficient to warrant 
a denial of compensation notwithstanding, except for 
such diseased or impaired condition, the injury would 
not have occurred,?* for his condition is deemed not 


tion. 


34. Winthrop v. State Industrial 
Accident Commission, 2 P.(2d) 142, 
213 Cal; 351. 


[a] Correct medical diagnosis un- 
necessary.—'‘‘An employee is not to be 
deprived of compensation because he 
fails to make a correct medical di- 
agnosis.’’ Winthrop vy. State Indus- 
trial Accident Commission, 2 P.(2d) 
142, 144, 213 Cal. 351. 


35. I1l.—Centralia Coal Co. v. In- 
dustrial Commission, 134 N.E. 174, 301 
Ill. 418; Rockford City Traction Co. 
v. Industrial Commission, 129 N.E. 
135,°295 Tl. 368: 


-Ind.—Indianapolis Abattoir Co. v. 
na 117 N.E. 502, 65 Ind.App. 
369. 


La.—Becton y. Deas Paving Co., 3 
La.App. 683. 


Md.—Armour Fertilizer Works v. 
Baker, 139 A. 356, 153 Md. 631. 


Minn.—Walker v. Minnesota Steel 
Co., 209 N.W. 635, 167 Minn. 475. 


Mont.—Moffett v. Bozeman Canning 
Co., 26 P.(2d) 973; Nicholson | v. 
Roundup Coal Mining Co., 257 P. 270, 
79 Mont. 358. 


Okl.—Oklahoma Gas & Electric Co. 
v. Slocum, 15 P.(2d) 29, 159 Okl. 245; 
Petroleum Chemical Corporation vy. 
State Industrial Commission, 6 
(2d) 775, 154 Okl. 67. 


Pa.—McCarthy v. General Electric 
Co., 143 A. 116, 293 Pa. 448, 60 A.L. 
R. 1288; Wagner v. Philadelphia & 
Reading Coal & Iron Co., 8 Pa.Dist.& 
Co. 507; Kuch v. Temple Coal Co., 6 
Pa.Dist.&Co. 559. 


Tex.—Commercial Standard Ins. 
Co. v. Noack, (Commn.App.) 62 S.W. 
(2a) 72 [rev (Civ.App.) 45 S.W.(2d) 
798]; Texas Employers’ Ins. Ass’n 
v. Parr, (Commn.App.) 30 S.W.(2d) 
305 [aff (Civ.App.) 16 S.W.(2d) 354]. 


Wis.—Employers’ Mut. Liability 
Ins. Co. v. Industrial Commission of 
Wisconsin, 250 N.W. 758. 


[a] Disease not impairing ability 
to work will not prevent recovery if 
an accident accelerates, disease to de- 
gree of disability. Walker v. Minne- 


sota Steel Co., 209 N.W. 635, 167 
Minn. 475. : 
[b] Partial disability—That an 


employee had a partial disability in 
the use of one leg due to a previous 
injury did not preclude compensa- 
tion for an injury sustained in a fall 
by slipping. Employers’ Mut. Liabil- 
ity Ins. Co. v. Industrial Commission 
of Wisconsin, (Wis.) 250 N.W. 758. 


[c] Condition from disease, not 
injury.—A condition resulting from 
disease existing before the injury for 
which compensation is claimed does 
not mean that the employee has suf- 
fered “previous injury,” precluding 
recovery of more compensation than 
that allowed for subsequent injury 
alone. Texas Employers’ Ins. Ass’n 
vy. Parr, (Tex.Commn.App.) 30 S.W. 
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(2d) 305 [aff (Civ.App.) 16 S.W.(2d) 
354]. 


[d] Syphilitic brain tumor.—Re- 
covery of compensation for an em- 
ployee’s death, due to a fall in the 
course of employment, was held not 
affected by the fact that the em- 
ployee had a syphilitic brain tumor. 
McCarthy vy. General Electric Co., 143 
A. 116, 293 Pa, 448, 60 A.L.R. 1288. 


36. Pearson v. Ford Motor Co., 242 
N.W. 721, 186 Minn. 155. 


fa] Thus that an employee’s bod- 
ily condition, an enlarged liver, was a 
contributing cause of death does not 
preclude compensation for death as 
immediately predueed by a _ heat 
stroke. Pearson vy. Ford Motor Co., 
242 N.W. 721, 186 Minn. 155. 


37. U.S.—Baltimore & O. R. Co. 
v. Clark, 59 F.(2d) 595 [aff in part 
and rev in part 56 F.(2d) 212]. 


Ala.—Stith Coal Co. v. Alvis, 141 
So. 663, 224 Ala. 603. 


Colo.—U. S. Fidelity & Guaranty 
Co. v. Industrial Commission of Col- 
orado, 230 P. 624, 76 Colo. 241. 


D.C.—Hoage v. Employers’ Liabili- 
ty Assur. Corporation, 62 App.D.C. 
Uien642H. (2d) ai 15, 


N.J.—Geizel v. Regina Co., 114 A. 
328, 96 N.J.Law 31 [aff 116 A. 924, 97 
N.J.Law 331]. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Parr, (Commn.App.) 30 S.W.(2d) 
305 [aff (Civ.App.) 16 S.W.(2d) 354]; 
Roland v. Employers’ Casualty Co., 
(Civ.App.) 290 S.W. 895 [aff (Commn. 
App.) 1 S.W.(2d) 568]. 


“An accident proximately causing 
an injury, though such injury would 
not have so resulted from such acci- 
dent, in the absence of a previous dis- 
ease or weakened condition, neverthe- 
less justifies and, under a liberal con- 
struction of the statutes, requires 
compensation.”” Hanson vy. Independ- 
ent School Dist. 11-J, Elmore and 
Owyhee Counties, 294 P. 513, 514, 50 
Idaho 81. 


[a] TIllustrations.—(1) An em- 
ployee could recover specific compen- 
sation fixed for the loss of an arm, 
notwithstanding the existence of a 
disease which contributed to the ne- 
cessity for amputation and but for 
which the amputation might not have 
been necessary. Stith Coal Co. v. Al- 
vis, 141 So. 663, 224 Ala. 603. (2) In 
a proceeding under Workmen’s Com- 
pensation Act § 2, death may be found 
as having been caused by an accident, 
although there was a diseased bodily 
condition prior to the injury without 
which death would not have ensued, 
and where it may be inferred the un- 
developed and dangerous’ physical 
conditions are set in motion produc- 
ing such result. Geizel v. Regina Co., 
114 A. 328, 96 N.J.Law 31 [aff 116 A. 
924; 97. N.J.Law 331). 


38. Baltimore & Ohio R. Co. v. 
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the cause of the injury but merely a condition which 
enabled the cause to become operative;** nor does 
the fact that the employee’s disability did not result 
from the injury, but is so through the disease which 
the injury aggravated, accelerated, or lighted up, pre- 
vent liability,®® for the claim is not based on the dis- 
ease but on what the injury did to the disease.*® 
Susceptibility to injury does not prevent recovery for 
a disability or death proximately caused by an injury 
arising out of the employment ;*1 nor will recovery 


rev in part 56 F.(2d) 212]; Hoage v. 
Employers’ Liability Assur. Corpora- 
tion, 62 App.D.C. 77, 64 F.(2d) 715. 


39. U. S. Casualty Co. v. Mat- 
thews, 133 S.E. 875, 35.Ga.App. 526; 
Hanson y. Dickinson, 176 N.W. 823, 
188 Iowa 728; Ramlow v. Moon Lake 
Ice Co., 158 N.W. 1027, 192 Mich. 505, 
L.R.A.1916F 955. 


{a] Illustrations.—(1) Where an 
employee predisposed to attacks of 
apoplexy sustained in the course of 
and arising out of his employment a 
severe injury to his foot and ankle 
which, by reason of the pain and the 
poison absorbed by his system from 
the foot, brought on apoplexy from 
which he died, his death is‘a compen- 
sable injury. U. S. Casualty Co. v. 
Matthews, 133 S.E. 875, 35 Ga.App. 
526. (2) Where a servant was injured 
by falling and fracturing his leg, and 
two days later suffered an attack of 
delirium tremens and later died, that 
his system had been so weakened by 
his habits that he was unable to 
withstand the effects of the injury 
did not shift the proximate cause of 
his death. Ramlow v. Moon Lake 
Ice Co., 158 N.W. 1027, 192 Mich. 505, 
L.R.A.1916F 955. 


a 
40. Hanson v. Dickinson, 176 N.W. 
832, 188 Iowa 728. 


41. Ill.—Carson Payson Co. v. In- 
dustrial Commission, 173 N.E. 184, 
340 Ill. 632; Springfield Dist. Coal 


Mining Co. v. Industrial Commission, 
132 N.E.. 752, 300 Ill. 28. 


Iowa.—Belcher v. Des Moines Elec- 
pric Light Co., 225 N.W. 404, 208 Iowa 


La.—Hicks v. Meridian Lumber Co., 
94 So. 908, 152 La. 975. 


Md.—Armour Fertilizer Works v. 
Baker, 139 A. 356, 153 Md. 631. 


Mass.—Corey’s Case, 177 N.E. 804, 
276 Mass. 610. 


Mich.—Schroetke Jackson 
Church Co., 160 N.W. 383, 193 Mich. 
616, L.R.A.1917D 64, 


N.D.—Pace v. North Dakota Work- 
men’s Compensation Bureau; 201 N. 
W. 348, 51 N.D. 815. 


Ohio.—Industrial Commission of 
Ohio v. Betleyoun, 166 N.E. 380, 31 
Ohio App. 430. 


Pa.—Gausman v. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348; Betts v. Amer- 
ican Stores Co., AGE A. §89,.+105. 2a. 
Super. 452. 


Tex.—Roland v. Employers’ Casu- 
alty Co., (Civ.App.) 290 S.W. 895. [aff 
(Commn.App.) 1 S.W.(2d) 568]. 


Utah.—Standard Coal Co. vy. Indus- 
trial Commission of Utah, 252 P. 292, 
69 Utah 83. 


Eng.—Clover, Clayton & Co. v. 
Hughes, 3 B.W.C.C. 275. 


Sask.—Hewitson vy. Robin Hood 
Mills Ltd., 18 Sask.L. 9, [1924] 1 Dom. 


Clark, 59 F.(2d) 595 [aff in part and! L.R. 206, 1 West. Wkly. 143. 
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be prevented because the consequences of the injury 
received in the accident were aggravated by the em- 
ployee’s physical condition at the time the injury was 
received.*?» That the employee may have been pre- 
disposed to injury is immaterial in determining 
whether what befell him was an accident*® and does 
not prevent an award when the disability is proxi- 
mately caused by the accident *in question.** Thus, 
if the disability or death of an employee is brought 


about by an injury due to some mishap, or accident, : 


happening during the course of his employment, the 
fact that deceased had a chronic ailment which ren- 
dered him more susceptible to such injury than an 
ordinary person would be will not defeat the right to 
compensation,*® and where a disease of an employee 
is aggravated or accelerated by an injury within the 
scope of the workmen’s compensation acts had no dis- 
ease been involved, resulting in disability or death 
earlier than would have otherwise occurred, it is 
eompensable.*® However, an employee is not enti- 
tled to recover compensation for a condition result- 
ing from a preéxisting disease, and not from an in- 
jury suffered in the course of employment and aris- 
ing out of it.47 Weakened resistance, one form of 
which is susceptibility to disease, can never, by itself, 
result in a compensable injury.*® So no compensa- 


[a] Thus insurer was not reliev- 
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tion is payable where a preéxisting condition causes 
the disability independent of any subsequent mis- 
hap,*® and where the preéxisting condition is so thor- 
oughly established and is of such a serious nature 
than what happens thereafter cannot reasonably be 
held to be the result of a subsequent accident, no 
award should be allowed.®® If death comes, during 
the course of employment, in an ordinary way, nat- 
ural to the progress of a disease with which one is af- 
flicted, and with which he was smitten before the ac- 
cident, there can be no recovery.®! The fact that in 
addition to the disease aggravated by the injury 
claimant is also suffering from another disease which 
is or may be the cause of a portion of claimant’s dis- 
ability does not prevent recovery.®? 


Statutory limitation of liability. “Previous in- 
jury,” in a statute limiting recovery for incapacity to 
which two injuries contributed, does not include an 
injury from disease.5® 


[§ 362] e. Condition Susceptible to Strain and 
Overexertion.®+ Injury from strain or overexertion 
due to a physical condition predisposing the em- 
ployee to injury is an injury within the terms of the 
various workmen’s compensation acts®® authorizing 
compensation for injuries,®® personal.injuries,®? ac- 


52. Weller v. Consumers’ Power 


ed from liability for compensation 
because of the employee’s then sus- 
ceptibility to dermatitis. Corey’s 
Case, 177 N.E. 804, 276 Mass. 610. 


[b] Susceptibility to slight in- 
jury immaterial.—Preéxisting dis- 
ease, making an employee susceptible 
to serious consequences from slight 
injury, will not defeat claimants, if 
injury hastened death. Armour Fer- 
tilizer Works y. Baker, 139 A. 356, 153 
Md. 631. 


[ec] Predisposition toward appen- 
dicitis was held not to preclude re- 
covery, if lifting in regular employ- 
ment caused appendix to burst. Rol- 
and v. Employers’ Casualty Co., (Tex. 
Civ.App.) 290 S.W. 895 [aff (Commn. 
App.) 1 S.W.(2d) 568]. 


42. Industrial Commission of Ohio 
v. Betleyoun, 166 N.E. 380, 31 Ohio 
App. 430; Mercure v. Imperial Oil 
Ref. Ltd., 30 Rev. de Jur. 218. 


43. Bunker v. Motor Wheel Corpo- 
ration, 204 N.W. 110, 231 Mich. 334; 
Carvey v. W. D. Young & Co., 188 N. 
W. 392, 218 Mich. 342; Fritz v. Rudy 
Furnace Co., 188 N.W. 528, 218 Mich. 
324; St. Clair v. A. H. Meyer Music 
House, 178 N.W. 705, 211 Mich. 285. 


[a] Illustrations.—(1) That an 
employee may have been predisposed, 
because of disease, to gangrene and 
blood poisoning, which ensued from 
an injury caused by dropping a wheel 
on his toe, is immaterial concerning 
the question of whether what befell 
him was an accident. Bunker v. Mo- 
tor Wheel Corporation, 204 N.W. 110, 
231 Mich. 334. (2) That a workmen’s 
disability from an attack of appen- 
dicitis, following a wrenehing and 
jerking, may have resulted from the 
accidental aggravation of a chronic 
ailment, and that he may have been 
predisposed because of disease to that 
form of attack, have nothing to do 
with the question whether what be- 
fell him is to be regarded as an “ac- 
cident,” within the workmen’s com- 
pensation act (Comp. L. [1915]. §§ 
5423-5495). Fritz v. Rudy Furnace 
Co., 188 N.W. 528, 218 Mich. 324. (3) 
The fact thatsan employee was pre- 


paralysis from a hemorrhage in his 
brain is not decisive on the question 
whether a hemorrhage resulting from 
a fall from a bicycle is to be regarded 
asanaccident. Carvey v. W. D. Young 
& Co., 188 N.W. 392, 218 Mich. 342. 
(4) The fact that an applicant for 
compensation under the workmen’s 
compensation act for injury, consist- 
ing of a rupture of a blood vessel of 
the brain, was predisposed because of 
arteriosclerosis to this form of an 
attack, is immaterial, and has noth- 
ing to do with the question whether 
what befell him is to be regarded as 
an accident. St. Clair v. A. H. Meyer 
pi psic House, 178 N.W. 705, 211 Mich. 


44. Hackley-Phelps-Bonnell Co. vy. 
Industrial Commission, 179 N.W. 590, 
173 Wis. 128. 


45. Clark vy. Lehigh Valley Coal 
Co., 107 A. 858, 264 Pa. 529; Pelusi v. 
Joseph Mandes & Sons, 167 A. 456, 
109 Pa.Super. 439; Kotkoskie_ vy. 
Northwestern Mining & Exchange Co. 
of Erie, 161 A. 480, 105 Pa.Super. 
480; Betts v. American Stores Co., 161 
A. 589, 105 Pa.Super. 452; Johnston v. 
HK. E. Orcutt Garage, 157 A. 46, 103 
Pa.Super. 507; Jones v. United Iron 
& Metal Co., 99 Pa.Super. 394. 


46. In re Bowers, 116 N.E. 842, 65 
Ind.App. 128. 
47. Springfield Dist. Coal Mining 


Co. v. Industrial Commission, 135 N. 
EK. 792, 303 Ill. 528; Springfield Dist. 
Coal Mining Co. v, Industrial Com- 
mission, 132 N.E. 752, 300 Ill. 28. 


48. Santini v. Levin, 147 A. 680, 
110 Conn. 248. 


49. Employers’ Mut. Liability Ins. 
Co. v. Industrial Commission of Wis- 
consin, (Wis.) 250 N.W. 758. 


50. Employers’ Mut. Liability Ins. 
Co. v. Industrial Commission of Wis- 
consin, supra. 


51. Clark v,. Lehigh Valley Coal 
Co., 107 A. 858, 264 Pa. 529; Kotkos- 
kie v. Northwestern Mining & Ex- 
change Co. of Erie, 161 A. 480, 105 Pa. 
Super. 480; Betts v. American Stores 
Co., 161_A. 589, 105 Pa.Super. 452. 


Co., 250 N.W. 298, 264 Mich. 525. 


[a] Illustration.—The existence 
of pulmonary tuberculosis and of tu- 
berculosis of the throat did not de- 
feat compensation for total disability 
resulting from aggravation of incipi- 
ent Pott’s disease, that is, tubercu- 
losis of the spine, through accident. 
Weller v. Consumers’ Power Co., 250 
N.W. 298, 264 Mich, 525. 


53. Texas Employers’ Ins. Ass’n 
v. Parr, (Tex.Civ.App.) 16 S.W.(2d) 
sae [aff (Commn.App.) 30 S.W.(2d) 


54. Injury from strain or overex- 
ertion generally see infra §§ 370-374. 


55. See statutory provisions. 


56. Industrial Commission of Ohio 
yee ee 179 N.E. 514, 41 Ohio App. 


[a] Rule applied where strain in 
cranking a car caused acute conges- 
tion of the brain with hemorrhages 
at the cerebellum resulting: in death. 
Industrial Commission of Ohio v. 
aa: 179 N.E. 514, 41 Ohio App. 


57. Singlaub vy. Industrial Acci- 
dent Commission of California, 262 P. 
411, 412, 87 Cal.App. 324; Hurley v. 
Selden-Breck Constr. Co., 159 N.W. 
311, 193 Mich. 197; Robbins v. Orig- 
inal Gas Engine Co., 157 N.W. 487, 
191 Mich. 122; McArthur y. Depart- 
ment of Labor and Industries, 12 P. 
(2d) 418, 168 Wash. 405; Frandila v. 
Department of Labor and Industries, 
243 P. 5, 137 Wash. 530; Shadbolt v. 
Department of Labor and Industries 
Gh Was HAE LOR, 209 P. 688, 121 Wash. 


“Tt is unquestioned law that, where 
the death of an employee may be 
traced to two causes, first, to that of 
a primary disease and, secondly, to 
overexertion in the work in behalf of 
his employer in which the employee 
is engaged, at the time of his death, 
the employer or his insurer is liable. 
In other words, notwithstanding the 
previous diseased condition of the 
employee and in the natural conse- 
quence of which the inevitable death 
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eidental injuries,>* or personal injuries by acci- 
dent,®® even though had the person been sound in 
every particular the strain would not have been suffi- 
cient to cause his death or provoke any serious physi- 


eal injury.®° 


[§ 363] f. Aggravation or Acceleration of Disease 


of the employee will ensue, if satis- 
factorily established that the demise 
of the employee, though primarily 
caused by his idiopathic condition, 
nevertheless was superinduced by 
overexertion of the employee arising 
out of his employment, the liability 
of the employer is fixed.” Singlaub 
v. Industrial Accident Commission of 
California, supra. 


[a] Illustrations.—(1) “Where the 
injury complained of was a rupture 
sustained while moving a gasoline 
engine, the court said: ‘There is 
testimony in the record, although it 
is not very conclusive, to support a 
finding that claimant was suddenly, 
and accidentally, put at disadvantage 
by the act of his fellow workman and 
the sticking of the engine on the con- 
erete floor, and that the rupture and 
immediate protrusion of the abdom- 
inal sac were eaused by his efforts to 
retrieve his position and do his work. 
It is assumed that it was the first 
time the sac had been forced through 
the abdominal wall. If it is also 
assumed that there was a certain 
lack of physical integrity in the 
parts where the injury was mani- 
fested, still I think claimant may 
have compensation for the injury he 
suffered. I decide only the particu- 
lar case, and in doing so decline to 
hold, upon this record, that claimant 
suffered from disease and not from 
aecidental injury.” Robbins v. Orig- 
jnal Gas Engine Co., 157 N.W. 437, 
439, 191 Mich. 122. (2) The widow 
of a brick mason who suffered an in- 
guinal hernia while laying terra cot- 
ta window sills may have compensa- 
tion for his death resulting from the 
injury, although he had suffered from 
a structural weakness. Hurley v. 
Selden-Breck Constr. Co., 159 N.W. 
311, 193 Mich. 197. 


[b] Rupture of diseased appendix. 
—wWhere a shingle sawyer transfer- 
ring heavy blocks from a platform to 
a carrier sustained a rupture of a pre- 
viously diseased appendix due to the 
pressure of the blocks when lifted, 
the occurrence constituted an “in- 
jury,” defined by Remington & B. 
@ode § 6604—3, as amended by L. 
(1921) p 720 § 2, declaring that the 
word refers only to an injury result- 
ing from some _ fortuitous. event. 
Shadbolt v. Department of Labor and 
Industries of Washington, 209 P. 683, 
121 Wash. 409. 


[c] Rupture of duodenal ulcer.— 
An employee’s rupture of a duode- 
nal ulcer by exerting great force to 
slide a heavy stone onto a flat car at 
his employer’s quarry was held an 
“injury.” McArthur v. Department 
ef Labor and Industries, 12 P.(2d) 
418, 168 Wash. 405. 


58. O’Gara Coal Co. y. Industrial 
Commission, 150 N.E. 640, 320 Ill. 191; 
Chicago & Alton R. Co. v. Industrial 
Commission, 142 N.E. 182, 310 Ill. 502. 


[a] Tllustrations.—(1) Where ag- 
gravation of an abdominal condition, 
in which cecum and appendix had 
worked into and become adhered in 
the left inguinal region with a large 
mass of adhesions and a pus condi- 
tion, by strain from lifting and car- 
rying a coupler and throwing it under 
a car resulted in death, an injury of 
a compensable nature occurred. Chi- 
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[§§ 362-363 


in General. The acceleration, aggravation, or light- 
ing up of a preéxisting disease by an injury may con- 
stitute disability of a character such as to come with- 
in the meaning of workmen’s compensation acts®! au- 


thorizing compensation for injuries,®? personal in- 
juries,®°® accidental injuries,®* accidental personal 


cago & Alton R. Co. v. Industrial 
Commission, 142 N.E. 182, 310 Ill. 502. 
(2) <A post-operative hernia which 
resulted from strain from lifting a 
coal car on the track because the rec- 
tus muscle had been weakened by a 
gallstone operation is an injury of a 
compensable nature. O’Gara Coal 
Co. v. Industrial Commission, 150 N. 
E. 640, 320 Ill. 191. 


59. McMullen y. Louisiana Central 
Lumber Co., 2 La.App. 778. 


6G. Industrial Commission of Ohio 
Naren 179 N.E. 514, 41 Ohio App. 


61. See statutory provisions. 


62. Industrial Commission of Ohio 
v. Weaver, 187 N.E. 186, 45 Ohio App. 


371 [aff 181 N.E. 894, 125 Ohio St. 
465]. 
63. U.S.—Lea “Mathew Shipping 


Corporation v. U. S. Employees’ Com- 
pensation Commission, 56 F.(2d) 860; 
Warlop v. Western Coal & Mining Co., 
24 F.(2d) 926. 


Cal.—McNamara v. Industrial Acci- 
dent Commission, 20 P.(2d) 538, 130 
Cal.App. 284; Nielsen v. State Indus- 
trial Accident Commission, 13 P.(2d) 
517, 125 Cal.App. 210; Thoreau v. In- 
dustrial Accident Commission of Cal- 
ifornia; TWP. (2d) 760, 120) CaltApp. 64s 
Mullane v. Industrial Accident Com- 
mission, 5 P.(2d) 483, 118 Cal.App. 
283; Maryland Casualty Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 267 P. 321, 91 Cal.App. 574. 


Conn.—Hartz v. Hartford Faience 
Co., 97 A. 1020, 90 Conn. 539. 


D.C.—Hoage v. Employers’ Liabili- 
ty Assur. Corporation, 62 App.D.C. 77, 
64 F.(2d) 715. 


Iowa.—Farrow v. What Cheer Clay 
Products Co., 200 N.W. 625, 198 Iowa 
922; Hanson v. Dickinson, 176 N.W. 
823, 188 Iowa 728. 


Mass.—Panagotopulos’ Case, 177 N. 
E. 800, 276 Mass. 600; Green’s Case, 
165 N.E. 120, 266 Mass. 355, 73 A.L.R. 
476; Glennon’s Case, 128 N.E. 942, 
236 Mass. 542; In re Madden, 111 N. 


BE. 379, 222 Mass. 487, L,.R.A.1916D 
1000. 
[a] Bronchiectasis.—Aggravation 


of on employee’s preéxisting bron- 
chiectasis, caused by inhalation of 
copper ore dust, was held an “injury” 
within the compensation act (Long- 
shoremen’s and Harbor Workers’ 
Compensation Act § 2 (2), USCA tit 
33 § 902 (2). Lea Mathew Shipping 
Corporation v. U. S. Employee’s Com- 
pensation Commission, 56 F.(2d) 860. 


[b] Pyloric stenosis.—Where a 
blow in the stomach region aggra- 
vated pyloric stenosis, which is a 
narrowing or contracting of the dis- 
tal or duodenal aperture of the stom- 
ach, resulting from a preéxisting ul- 
cerous condition, the employee receiv- 
ed the injury within the workmen’s 
compensation act. 'Thoreau v. Indus- 
trial Accident Commission of Cali- 
fornia, 7 P.(2d) 767, 120 Cal.App. 67. 


64. Cruzan vy. Industrial Commis- 
sion, 183 N.E. 334, 350 Ill. 407; San- 
itary Dist. of Chicago v. Industrial 
Commission, 175 N.E. 372, 343 Ill. 236; 
Chicago & N. W. Ry. Co. v. Indus- 
trial Commission, 173 N.E. 161, 341 


injuries,®® personal injuries by accident,®® or person- 


Tll. 181; Carson Payson Co. yv. Indus- 
trial Commission, 173 N.E. 184, 340 
Ill. 6832; Powers Storage Co. v. Indus- 
trial Commission, 173 N.E. 70, 340 Ill. 
498; Ralph H. Simpson Co. v. Indus- 
trial Commission, 169 N.E. 225, 337 
Ill. 454; Hahn v. Industrial Commis- 
sion, 168 N.E. 652, 337 Ill. 59; Phila- 
delphia & Reading Coal & Iron Co. v. 
Industrial Commission, 165 N.E. 161, 
334 Ill. 58; Ayer & Lord Tie Co. v. 
Industrial Commission, 155 N.E. 292, 
324 Ill. 504; West Side Coal & Mining 
Co. v. Industrial Commission, 151 N. 
HH. 593, 321 Ill. 61; Great Lakes Sup- 
ply Co. v. Industrial Commission, 140 
N.E. 2, 309 Ill. 68; Springfield Dist. 
Coal Mining Co. v. Industrial Com- 
mission, 135 N.E. 792, 303 Ill. 528; 
Keller v. Industrial Commission, 135 
N.E. 98, 302 Ill. 610; Centralia Coal 
Co. v. Industrial Commission, 134 N. 
KE. 174, 301 Ill. 418; Springfield Dist. 
Coal Mining Co. v. Industrial Com- 
mission, 132 N.E.::752, 300 I11.:; 28: 
Rockford City Traction Co. v. Indus- 
trial Commission, 129 N.E. 135, 295 
Ill. 358; Jakub y. Industrial Commis- 
sion, 123 N.E. 263, 288 Ill. 87; Peoria 
Ry. Terminal Co. v. Industrial Board, 
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[a] Prostatic abscess —An em- 
ployee is entitled to compensation for 
the making worse or causing of a 
prostatic abscess. Ayer & Lord Tie 
Co. v. Industrial Commission, TDS. ON. 
E. 292, 324 Ill. 504. 


65. Republic Radiator Co. vy. Mas- 
enheimer, 163 A. 808, 163 Md. 651; 
Armour Fertilizer Works v. Baker, 
139 A. 356, 153 Md. 631; Dickson Con- 
struction & Repair Co. v. Beasley, 126 
A. 907, 146 Md. 568; Sanders v. Chil- 
dren’s Aid Soc., 265 N.Y.S. 698, 238 
App.Div. 746; McGoey v. Turin Ga- 
rage & Supply Co., 186 N.Y.S. 697, 195 
App.Div. 436; Finkelday v. Henry 
Heide, Inc., 183 N.Y.S. 912, 193 App. 
Div. 338 [aff 130 N.E. 909, 230 N.Y. 
598]; Van Keuren: v. Dwight Divine 
& Sons, 165 N.Y.S. 1049, 179 App.Div. 
509; Mid Kansas Oil & Gas Co. v. 
State Industrial Commission, (Okl.) 
22 P.(2d) 919; Choctaw Cotton Oil 
Co. v. Boyd, 18 P.(2d) 859, 162 Okl. 
15; Manhattan Const. Co. v. Tottress, 
17 P.(2d) 407, 161 Okl. 69; Fairmont 
Creamery v. Lowe, 15 P.(2d) 133, 160 
Okl. 32; Lee Drilling Co. v. Ralph, 
9 P.(2d) 954, 156 Okl. 140; Coline Oil 
Corporation v. Burroughs, 3 P.(2d) 
230, 153 Okl. 116; Superior Smoke- 
less Coal & Mining Co. v. Shamblin, 
298 P. 247, 148 Okl. 193; Shell Petro- 
leum Corporation v. Moore, 296 P. 
390, 147 Okl. 243; Northwestern Re- 
fining Co. v. State Industrial Com- 
mission, 291 P. 533, 145 Okl. 72; Chris- 
tian v. Hanna, 289 P. 708, 144 Okl. 89. 


[a] Thrombo angitis obliterans.— 
Injection into the leg of typhoid an- 
titoxin, which reacted and aggravat- 
ed a condition of thrombo angitis 
obliterans, and hastened gangrene, 
necessitating amputation of the leg, 
was held “accidental injury” arising 
out of and in the course of employ- 
ment as a handy man around a con- 
valescent home. Sanders vy. Chil- 
dren’s Aid Soc., 265 N.Y.S. 698, 238 
App.Div. 746. . 


66. Ala.—Republic Iron & Steel 
Co. v. Reed, 137 So. 673, 223 Ala. 617; 
U. S. Cast Iron Pipe & Foundry Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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al injuries resulting from a sudden and tangible hap- 
pening of a traumatic nature, producing a prompt re- 
sult and occurring from without.*7 Also an injury of 
a compensable nature may occur where an injury 
produces some disease which aggravates, accelerates, 
or lights up a preéxisting disease.®§ 
be regarded as having been caused by an injury, al- 
though there was a diseased condition prior to the 
injury without which death would not have ensued,°®® 


v. Hartley, 116 So. 666, 217 Ala. 462; 
Crescent Coal Co. v. Simmons, 116 
So. 512, 217 Ala. 367. 


Idaho.—Hanson v. Independent 
School Dist. 11-J, Elmore and Owy- 
hee Counties, 294 P. 513, 50 Idaho 81; 
he Larson, 279 P. 1087, 48 Idaho 


Ind.—Owens v. McWilliams, 152 N. 
EH. 841, 85 Ind.App. 92; General Amer- 
ican Tank Car Corporation v. Weirick, 
133 N.E. 391, 77 Ind.App. 242; Utili- 
ties Coal Co. v. Herr, 132 N.E. 262, 76 
Ind.App. 312; Republic Iron & Steel 
Co. v. Markiowicz, 129 N.E. 710, 75 
Ind.App. 57; Indian Creek Coal & 
Mining Co. v. Calvert, 119 N.E. 519, 
120 N.E. 709, 68 Ind.App. 474; Puri- 
tan Bed Spring Co. v. Wolfe, 120 N.E. 
417, 68 Ind.App. 330. 


Kan.—Blackburn vy. Coffeyville Vit- 
rified Brick & Tile Co., 193 P. 351, 107 
Kan. 722; Monson v. Battelle, 170 P. 
801, 102 Kan. 208. 


Ky.—Robinson-Pettet Co. v. Work- 
men’s Compensation Board, 258 S.W. 
318, 201 Ky. 719. 


La.—Behan v. John B. Honor Co., 
78 So. 589, 143 La. 348, L.R.A.1918F 
862; Nelson v. Bateman Contracting 
Co., (App.) 145 So. 808; Danzy v. 
Crowell & Spencer Lumber Co., 134 
So. 267, 16 La.App. 300; Sutton v. 
New Orleans Public Service, 130 So. 
859, 14 La.App. 684; Brooks vy. Lewis- 
Chambers Const. Co., 128 So. 321, 13 
La.App. 402; Tayior v. Southern En- 
gineering Const. Co., 125 So. 877, 13 
La.App. 292; Patrick v. Grayson & 
Yeary, 127 So. 116, 13 La.App. 228; 
Arrender v. Grant Timber & Mfg. Co., 
119 So. 498, 9 La.App. 132; Broussard 
v. Union Sulphur Co., 5 La.App. 340; 
Womack vy. New Orleans Public Serv- 
ice, Inc., 5 La.App. 71; McMullen v. 
Louisiana Central Lumber Co., 2 La. 
App. 773; Wilkinson v. Dubach Mill 
Co., 2 La.App. 249; Connell v. U. S. 
Sheet & Window Glass Co., 2 La.App. 
93; Kenner yv. Standard Oil Co. of 
Louisiana, 1 La.App. 302. 


Me.—Ferris v. Old Town Woolen 
Co., 165 A. 160, 132 Me. 31; Martrici- 
ano Vv. Profenno, 143 A. 270, 127 Me. 
549; Hull’s Case, USA. 391, 125 Me. 
135; Healey’s Case, 126 A. 21, 124 
Me. Das. Onft's Case, T1190 A. 67, 122 
Me. 114; Lachance’s Case, 118 A. 370, 
121 Me. 506; Patrick y. J. B. Ham 
Co., 111 A, 912, 119 Me. 519, 13 A.L.R. 
427; Mailman’ v. Record Foundry & 
Machine Co., 106 A, 606, 118 Me. 172. 


Minn.—Bauman vy. Roth Downs 
Mfg. Co., 224 N.W. 459, 177 Minn. 98; 
Walker v. Minnesota Steel Co., 209 
N.W. 635, 167 Minn. 475. 


Neb.—Miller v. Central Coal & Coke 
a5 of Omaha, 244 N.W. 401, 123 Neb. 


N.J.—Voorhees vy. Smith Schoon- 
maker Co., 92 A. 280, 86 N.J.Law 500; 
New York Live Poultry Trucking Co. 
v. Schwartz, 135 A. 775, 5 N.J.Misc. 
178 [aff 139 ‘A. 923, 104 N.J.Law 180]; 
Pisko v. Nelson, 132 A, 301, 4 N. ay 
Misc. 154. 


Pa.—Smith y. Primrose Tapestry 
Co., 131 A. 708, 285 Pa. 145; Arm- 
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So death may 
located.7° 


strong v. East Penn Electric Co., 7 
Pa.Dist.&Co. 442; Bakunas v. Phila- 
delphia & Reading Coal & Iron Co.,, 
78 Pa.Super. 175. 


Utah.—Grasteit v. Industrial Com- 
mission of Utah, 290 P. 764, 76 Utah 
487; Utah-Idaho Cent. R. Co. v. In- 
dustrial Commission of Utah, 267 P. 
785, 71 Utah 490; Standard Coal Co. 
v. Industrial Commission of Utah, 252 
P. 292, 69 Utah 83; McEwan v. Indus- 
trial Commission of Utah, 217 P. 690, 
61 Utah 585; Tintic Milling Co. v. In- 
dustrial Commission of Utah, 206 P. 
278, 60 Utah 14, 23 A.L.R. 325; Pinyon 
Queen Mining Co. v. Industrial Com- 
mission, 204 P. 323, 59 Utah 401. 


[a] Statement of rule.—‘‘In suits 
for compensation under Workmen’s 
Compensation Acts for death or dis- 
ability, if it be shown that the injury 
complained of hastened death from a 
disease from which the employee was 
suffering, and from which he would 
ultimately have died, or if such in- 
jury aroused and caused to become 
active a dormant disease, or quick- 
ened and accelerated an active, pro- 
gressive disease, from which disabil- 
ity results, it will be held that such 
death or disability was due to the 
injury and compensation will be 
awarded.” Arrender v. Grant Tim- 
ber & Mfg. Co., 119 So. 498, 499, 9 
La.App. 132. 


{b] Nonconcurrence necessary for 
nonliability.—N onliability under 
workmen’s compensation act for the 
death of an employee from disease 
exists only where the death results 
from his ailment progressing natur- 
ally and disassociated from any in- 
jury arising out of and in course of 
employment, but if such injury con- 
curs with ailment and hastens latter 
to fatal termination, the right to an 
award exists. Indian Creek Coal & 
Mining Co. v. Calvert, 119 N.H. 519, 
120 N.E. 709, 68 Ind.App. 474. 


{c] It is immaterial whether the 
injury alone or in conjunction with 
a latent systemic infection caused the 
disability. Taylor v. Southern Engi- 
neering Const. Co., 125 So. 877, 13 La. 
App. 292; Womack v. New Orleans 
Public Service, Inc., 5 La.App. 71. 


{[d] “It is no defense to a claim 
for compensation that the injury 
lighted up, reopened or revived an 
existing infirmity of the injured em- 
ployee.” Standard Coal Co. v. Indus- 
trial Commission of Utah, 252 P. 292, 
294, 69 Utah 83. 


{e] Effect of statute-——The words 
‘nor shall they include the results 
of a pre-existing disease,” in the 
Workmen’s Compensation Act (St. § 
4880), do not include the results of 
an accident, but merely the results of 
the preéxisting disease, ‘‘results’’ be- 
ing the ordinary and natural conse- 
quences of the disease itself, and not 
including those consequences which 
would not have followed if there had 
been no accident, and therefore an 
employee previously suffering from 
tuberculosis of the spine, which con- 
dition had become dormant, was en- 
titled to compensation where a fall 
“lighted” such tubercular condition 
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and partial or total incapacity may spring from, and 
be attributable to, the injury, just as much where un- 
developed and dangerous physical conditions are set 
in motion producing such a result as where it follows 
directly from a dislocation or dismemberment, or an 
internal organie change capable of being exactly 
It is immaterial that, if the accident had 
not occurred, the employee would or might have even- 
tually, but at a later period, been disabled.** In ac- 


up, being entitled to compensation to 
the extent of the disability due to the 
fall. Robinson-Pettet Co. v. Work- 
men’s Compensation Board, 258 S.W. 
318, 201 Ky. 719. 


{f] Abscessed abdomen.—The 
death of a miner was held fully com- 
pensable, where the kick of a mule 
aggravated an abscessed condition of 
the abdomen and. hastened death. 
Crescent Coal Co. v. Simmons, 116 So. 
512, 217 Ala, 367. 


67. Barkhurst v. Department of 
Labor and Industries of State of 
eect see, 274 P. 105, 150 Wash. 
ol. 

68. Great Lakes Supply Co. v. In- 
guia} Commission, 140 N.E. 2, 309 


69. Mich.—Ramlow v. Moon Lake 
Ice Co., 158 N.W. 1027, 192 Mich. 505, 
L.R.A.1916F 955. 


N.J.—Winter v. Atkinson-Frizelle 
Co., 96 A. 360, 88 N.J.Law 401; Voor- 
hees v. Smith Schoonmaker Co., 92 A. 
280, 86 N.J.Law 500. 


N.Y.—Mazzarisi v. Ward & Tully, 
156 N.Y.S. 964, 170 App.Div. 868. 


Wis.—Milwaukee v. Industrial 
Commn., 151 N.W. 247, 160 Wis. 238. 


Eng.—Doughton v. Hickman, 6 B.W. 
C.C. 77; Golder v. Caledonian R. Co., 
5 F. (Ct.Sess.) 123. 


70. Crowley v. Lowell, 
787, 223 Mass. 288. 


71. U.S.—Warlop v. Western Coal 
& Mining Co., 24 F.(2d) 926. 


Idaho.—Hanson v. Independent 
School Dist. 11-J, Elmore and Owyhee 
Counties, 294 P. 513, 50 Idaho 81. 


Ill.—Rockford City Traction Co. v. 
Industrial Commission, 129 N.E. 135, 
295) LUA 58. 


La.—Durrett v. 


111 N.E. 


Woods, 99 So. 430, 
155 La. 533; Behan v. John B. Honor 
Co., 18 )So.. 589, 11435 Las 689) ei RAL 
1918F 862; Ludd v. Van Hoose, 129 
So. 375, 14 La.App. 276; Becton Ve 
Deas Paving Co. 37La-. ‘App. 683. 


N.Y.—Finkelday v. Henry Heide, 
Inc., 183 N.Y.S. 912, 193 App.Div. 338 
[aff 130 N.E. 909, 230 N.Y. 598]. 


Pa.—Guyer v. Equitable Gas Co., 
123 A. 590, 279 Pa. 5. 


W.Va.—Hall v. State Compensation 
Com’r, 159 S.E. 516, 110 W.Va. 551. 


[a] Thus, where death is from a 
fall which ruptured blood vessels, 
which in turn caused rupture of a 
cyst, a diseased condition of the pan- 
creas, that such diseased condition 
might ultimately have caused death 
is no defense. Guyer v. Equitable 
Gas Co., 123 A. 590, 279 Pa. 5. 


[b] Well settled rule.—‘‘The set- 
tled jurisprudence involving compen- 
sation cases is that, where an em- 
ployee is afflicted with a disease which 
will ultimately and inevitably disable 
him, even in a short time, if his disa- 
bility is hastened by an accident sus- 
tained while at wark, in the course 
and scope of his employment, he is 
entitled to compensation. The juris- 
prudence is so well settled on this 
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cordance with the aforesaid rules, an injury of a 
compensable nature occurs where the injury acceler- 
ates, aggravates, hights up, or is a contributing cause 
along with a disease such as appendicitis,’? arthri- 
tis,” blood poisoning (septicemia),’* Bright’s dis- 
ease,’® cancer,’® dormant. hysteria,’’ gallstones,*® 
lymphatic sarcoma,’® multiple sclerosis,®® paralysis 
agitans,*! pneumonia,®? tuberculosis,** and venereal 
disease** such as syphilis®® and gonorrhea,®*® so as 


to result in death or disability. 


point that citation of authority is 
unnecessary.’ Ludd v. Van Hoose, 
129 So. 375, 377, 14 La.App. 276. 


72. Hanson vy. Independent School 
Dist. 11-J, Elmore and Owyhee Coun- 
ties, 294 P. 518, 50 Idaho 81. 


[a]. Chronic appendicitis.—Where 
a coal-heaver suffering from a weak- 
‘ened and disordered bowel due ‘to 
chronic appendicitis, was struck in 
the stomach by a basket which he was 
filling caused by an unexpected rush 
of coal, and immediately sat down in 
great pain and four days later under- 
went an operation which was followed 
by death due to peritonitis following 
a perforation of the bowel, the death 
was compensable. Woods v. Wilson, 
Sons & Co., Ltd., 84 L.J.K.B. 1067. 


73. Nelson v. Bateman Contracting 
Co., (La.App.) 145 So. 808; Patrick v. 
Grayson & Yeary, 127 So. 116, 13 La. 
App. 228; Shell Petroleum Corpora- 
tion v. Moore, 296 P. 390, 147 Okl. 248; 
Fitzsimmons v. State Industrial Com- 
mission, 241 P. 174, 113 Okl. 230; Fitz- 
simmons vy. State Industrial Commis- 
sion, 236 P. 616, 108 Okl. 276. 


74 $j.Armour Fertilizer Works v. 
Baker, 139 A. 356, 153 Md. 681. 


_ 75. Connell v. U. S. Sheet & Win- 
dow Glass Co., 2 La.App. 93. 


76. Broussard v. Union Sulphur 
Co., 5 La.App. 340; Orff’s Case, 119 
A. 67, 122 Me. 114. 


[a] Cancer.—Death from a can- 
cerous tumor existing at birth, but 
made malignant by an accident neces- 
sitating four operations, causing a 
clot of blood to travel to the lungs 
was compensable. Lewis v. Port of 
London Authority, 111 L.T. 776. 


77. Wilkinson v. Dubach Mill Co.,’ 


2 La.App. 249. 


78. Kairmont Creamery v. Lowe, 
15 P.(2d) 133, 160 Okl. 32. 


_ 79. Ralph H. Simpson Co. vw In- 
dustrial Commission, 169 N.E. 225, 337 
Til. 454. 


80. Blackburn v. Coffeyville Vitri- 
fied Brick & Tile Co., 193 P. 351, 107 
Kan. 722. 


81. Barkhurst v. Department of 
Labor and Industries of State of 
Washington, 274 P. 105, 150 Wash. 
ay i 


82. Weller v. Turnerized Roofing 
Co., 129 So. 4438, 14 La.App. 150. 


83. Cal.—Mullane v. Industrial Ac- 
cident Commission, 5 P.(2d) 483, 118 
Cal.App. 283. 


Ind.—Republice Iron & Steel Co. v. 
Markiowicz, 129 N.E. 710, 75 Ind.App. 
is 

Ky.—Robinson-Pettet Co. v. Work- 
men’s Compensation Board, 258 S.W. 
Shoma0l Key. clo. 

Me.—Healey’s Case, 126 A. 21, 124 
Me. 54. 

Mass.—Green’s Case, 165 N.E. 120, 


266 Mass. 355, 73 A.L.R. 476; Glen- 
non’s Case, 128 N.E. 942, 236 Mass. 
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[§ 364] g. Diseased Blood Vessel. 
ployee, while engaged in the work of his employ- 
ment, aggravates or accelerates the condition of dis- 
eased blood vessels, thereby causing death or disa- 
bility, it may constitute an injury of a character such 
as to come within the meaning of workmen’s com- 


[§§ 363-364 


Where an em- 


authorizing compensation for inju- 


ries,** accidental injuries,®® accidental personal inju- 
ries,?° personal injuries,®! personal injuries by acci- 


dent,®? or personal injuries resulting from a sud- 


542. 


N.Y.—McGoey v. Turin Garage. & 
Supply Co., 186 N.Y.S. 697, 195 App.. 
Div. 436; Van Keuren v. Dwight Di- 
vine & Sons, 165 N.Y.S. 1049, 179 App. 
Div. 509. 


Utah.—Tintic Milling Co. v. Indus- 
trial Commission of Utah, 206 P. 278, 
60 Utah 14, 23 A.L.R. 325. 


[a] Genital tuberculosis.—An em- 
ployee is entitled to compensation if, 
while lifting a trough, he receives 
an injury to the back and front of his 
body and hernia develops, which 
awakens a quiescent tuberculosis of 
the genitals, thereby totally incapaci- 
tating him. Green’s Case, 165 N.E. 
120, 266 Mass, 855 73 ACL.R. 476. 


84. New York Live Poultry Co. v. 
Schwartz, 135 A. 775, 5 N.J.Mise. 178 
[aff 139 A. 923, 104 N.J.Law 180]. 


85. Ill—Peoria Ry. Terminal Co. 
Rimoee neon Board, 116 N.E. 651, 279 
Til. 352. 


Ind.—Indianapolis Abbatoir Co. v. 
soe 117 N.E. 502, 65 Ind.App. 


La.—Brooks v. Lewis-Chambers 
reir Co 128 (Son'$21, 18° La.App. 


Md.—Dickson Construction & Re- 
pele Co. v. Beasley, 126 A. 907, 146 Md. 


Mass.—Crowley v. Lowell, 111 N.E. 
786, 223 Mass. 288. 


Minn.—Walker v. Minnesota Steel 
Co., 209 N.W. 6385, 167 Minn. 475. 


Mo.—Harder v. Thrift Const. Co., 
(App.) 53 S.W.(2d) 34. 


Neb.—Miller v. Central Coal & Coke 
aS of Omaha, 244 N.W. 401, 123 Neb. 


N.Y.—Finkelday v. Henry Heide, 
Inc., 183 N.Y.S. 912, 193 App.Div. 338 
[aff 130 N.E. 909, 230 N.Y. 598]. 


[a] MTilustrations.—(1) An award 
was sustained where ‘‘the employee 
had ‘a pre-existing constitutional dis- 
ease known as syphilis’ which being 
dormant left his ability to perform 
the arduous work for which he was 
hired unimpaired, and because of the 
nature of the accident arising out of 
and in the course of employment, his 
nervous system suffered a shock suffi- 
ciently severe’to aggravate and ac- 
celerate this condition, until general 
paralysis or insanity resulted depriv- 
ing him of all capacity for work in the 
future.” Crowley v. Lowell, 111 N.E. 
786, 787, 223 Mass. 288. (2) Where 
a night watchman in the course of his 
employment injured his back and 
shoulder, total disability, caused by a 
syphilitic condition aggravated by the 
injury, was compensable. Miller v. 
Central Coal & Coke Co. of Omaha, 
244 N.W. 401, 123. Neb. 793. (3) 
Where a fireman killed in a fali from 
an engine had sustained a hemorrhage 
of the brain due to a syphilitic condi- 
tion thereof accelerated by the fall, 
the injury resulted from accident. 
Peoria Ry. Terminal Co. v. Industrial 


Board, 116 N.E. 651, 279 Til. 352. 


[b] WParesis caused by the lighting 
up of a dormant syphilitic condition 
is an injury of the character for which 
compensation is authorized. Walker 
v. Minnesota Steel Co., 209 N.W. 635, 
167 Minn. 475; Fiekelday v. Henry 
Heide, Inc., 183°N,Y.S. 912,. 193. App. 
Diy. 338 [aff 130 N.E. 909, 230 N.Y. 


86. Hanson v. Dickinson, 176 N.W. 
823, 188 Iowa 728; Choctaw Cotton 
Oil Co. v. Boyd, (Okl.) 18 P.(2d) 859. 


87. See statutory provisions. 


88. Pace v. North Dakota Work- 
men’s Compensation Bureau, 201 N. 
W. 348, 51 N.D. 815. 


89. W. A. Jones Foundry & Ma- 


chine Co. v. Industrial Commission, 


135 N.E. 754, 303 Ill. 410. 


$0. Northwestern Refining Co. v. 
State Industrial Commission, 291 P. 
533, 145 Okl. 72. 


[a] Arteriosclerosis. — Where a 
workman suffering from chronic ar- 
teriosclerosis, while engaged in the 
performance of his duties was fright- 
ened by an explosion and jumped from 
a ladder, injuring himself and there- 
by accelerated his condition, he suf- 
fered a compensable injury. North- 
western Refining Co. v. State Indus- 
ae Commission, 291 P. 533, 145 Okl. 


91. Hoage v. Employers’ Liability 
Assur. Corporation, 62 App.D.C. 77, 64 
F.(2d) 715; La Veck v. Parke, Davis 
& Co., 157 N.W. 72, 190 Mich. 604, 
L.R.A.1916D 1277; Texas Empioy- 
ers’ Ins. Ass’n v. McGrady, (Tex.Civ. 
App.) 296 S.W. 920. 


[a] Thus an injury within the 
meaning of the workmen’s compensa- 
tion acts occurs where arterioscleros- 
ls, coupled with thermic changes in 
the working conditions, retards the 
circulation’ of the blood causing a 
thrombotic condition and resulting 
gangrene and the amputation of the 
employee’s limb. Hoage v. Employ- 
ers’ Liability Assur. Corporation, 62 
App. DiC W564 HiC20) T15: 


92. Idaho.—Fealka v. Federal Min- 
ing & Smelting Co., 24 P.(2d) 325. 


Ind.—Owens v. McWilliams, 152 N. 
E. 841, 85 Ind.App. 92. 


La.—-Hicks v. Meridian Lumber Co., 
94 So. 908, 152 La. 975. 


Me.—Hull’s Case, 131 A. 391, 125 
Me. 135. 


Minn.—Wicks v. Northland Milk & 
Ice Cream Co., 239 N.W. 614, 184 Minn. 
540; Kallgren v. C. W. Lundquist Co., 
216 N.W. 241, 172 Minn. 489. 


Pa.—Samoskie v.. Philadelphia & 
Reading Coal & Irgn Co., 124 A. 471, 
280 Pa. 2038. 


Eng.—Cloner, Clayton 
Hughes, 3. B.W.C.C. 275. 


[a] Arteriosclerosis.—The death 
of an employee from calcified ar- 
teriosclerosis of the coronary arteries, 
hastened by employment, entitles his 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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den and tangible happening of a traumatic nature, 
producing a prompt result and oceurring from with- 
This rule has been held applicable where the 
employee ruptured a blood vessel®* or accelerated or 
aggravated an aneurism,®® even though the blood ves- 
sel was in such a diseased condition that it would 


out.®8 


have finally produced the injury,°® 
happened when the employee was 


dependents to compensation. Owens 
v. McWilliams, 152 N.E. 841, 85 Ind. 
App. 92. 


[b] Coronary sclerosis. The 
death of a milk wagon driver, who 
had coronary sclerosis, from angina 
pectoris initiated by work requiring 
severe muscular exertion and strain 
was held compensable. Wicks v. 
Northland Milk & Ice Cream Co., 239 
N.W. €14, 184 Minn. 540. 


93. Cole v. Department of Labor 
ay Industries, 243 P. 7, 137 Wash. 
38. 


94. Idaho.-—Fealka v. Federal Min- 
ing & Smelting Co., 24 P.(2d) 325. 


Tll.—w. A. Jones Foundry & Ma- 
chine Co. v. Industrial Commission, 
135 N.B. 754, 303 Ill. 410. 


Me.—Hull’s Case, 181 A. 391, 125 
Me. 135; Patrick v. J. B. Ham Co., 111 
A. 912, 119 Me. 510, 13 A.L.R. 427. 


Mich.—La Veck v. Parke, Davis & 
Co., 157 N.W. 72, 190 Mich. 604, L.R.A. 
1916D 1277. 


Minn.—Kaligren v. C. W. Lund- 
quist Co., 216 N.W. 241, 172 Minn. 
489. 


N.D.—Pace. v. North Dakota Work- 
men’s Compensation Bureau, 201 N.W. 
348, 51 N.D. 815. 


Pa.—Samoskie vy. Philadelphia & 
Reading Coal & Iron Co., 124 A. 471, 
280 Pa. 203; McCoy v. Spriggs, 157 A. 
523, 102 Pa.Super. 500. 


Tex.—Texas Employers’ Ins. Ass’n 
v. McGrady, (Civ.App.) 296 S.W. 920. 


Wash.—Cole v. Department of 
Labor and Industries, 243 P. 7, 137 
Wash. 538; Frandila v. Department 
of Labor and Industries, 243 P. 5, 137 
Wash. 530. 


Wis.—Milwaukee v. 
Commision. 151 N.W. 247, 
38. 


[a] Dlustration.—Where a man in 
an advanced stage of arterial sclerosis 
was struck on the head by a basket 
ball which ruptured a blood vessel, the 
evidence was held to sustain a finding 
that the injury received at the time 
of the accident caused his death. Mil- 
waukee v. Industrial Commission, 151 
N.W. 247, 160 Wis. 238. 


[b] Fortuitous event.—Rupture in 
the region of the heart, caused by ex- 
tra exertion of lifting heavy timbers, 
together with high blood pressure 
and diseased arteries, was held a “‘for- 
tuitous event,’ hence compensable. 
Cole v. Department of Labor and In- 
dustries, 243 P. 7, 137 Wash. 538. 


{c] Hardening of arteries.—(1) 
Death from rupture of a blood vessel 
or embolism, caused by hardening of 
the arteries, coupled with exertion, 
was held compensable as the result of 
a “fortuitous event.” Frandila v. De- 
partment of Labor and Industries, 243 
P. 5, 137 Wash. 530. (2) Rupture of 
a blood vessel due to excessive physi- 
cal exertion by an employee afifticted 
with hardening of the arteries is a 
compensable injury. Texas Employ- 
ers’ Ins. Ass’n. v. McGrady, (Tex.Civ. 
App.) 296 S.W. 920. 


[d] Apoplexy.—(1) Where an em- 
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and might have 
merely walking 


ployee with diseased sclerotic blood 
vessels, making them more suscepti- 
ble to rupture, in the course of his 
employment engaged in a _ friendly 
wrestling match with a fellow em- 
ployee and as a result of the extra 
exertion ruptured a blood vessel at 
the base of his brain, causing death, 
he suffered a compensable injury. Mc- 
Coy v. (Spriggs, 157 A. 523) 102. Pa. 
Super. 500. (2) The death of an em- 
ployee, suffering from arteriosclerosis, 
from rupture of a blood vessel, with 
resulting apoplexy, because of ex- 
cessive artificial heat under which the 
employee labored, was held a com- 
pensable injury. Pace v. North Da- 
kota Workmen’s Compensation 
Bureau, 201 N.W. 348, 51 N.D. 815. 
(3) Apoplexy in an employee suffer- 
ing from arteriosclerosis, increased 
blood pressure being caused by lift- 
ing, is an ‘“‘accident” within the com- 
pensation act. Kallgren v. C. W. 
rie iy = Co., 216 N.W. 241, 172 Minn. 
489. 


[e] Cerebral hemorrhage causing 
insanity.— (1) Insanity, resulting 
from a cerebral hemorrhage suffered 
by an iron molder afflicted with ar- 
teriosclerosis and high blood pressure, 
who was overcome by his exertions 
in the heat of the molding room, was 
held compensable as an “accidental in- 
jury” within the workmen’s compen- 
sation act. W. A. Jones Foundry & 
Machine Co. v. Industrial Commission, 
DW UNGE. eps. OOS meter 40s (2) 
Paralysis resulting from rupture of 
a cerebral blood vessel from heat and 
overexertion by an employee having 
arterial sclerosis is an ‘accident” 
within the Workmen’s Compensation 
Act. La Veck v. Parke, Davis & 'Co., 
157 N.W. 72, 190 Mich. 604, L.R.A. 
1916D 1277. 


95. In re Larson, 279 P. 1087, 48 
Idaho 136; Carson Payson Co. v. In- 
dustrial Commission, 173 N.E. 184, 340 
Ill. 632; Hicks v. Meridian Lumber 
Co., 94 So. ;- 903; -152 -Wa... 9755 Cloner, 
Clayton & Co. v. Hughes, 3 B.W.C.C. 
275. Compare Grove v. Michigan Pa- 
per Co., 151 N.W. 554, 184 Mich. 449 
(where an award was sustained be- 
cause of the absence of evidence from 
record). 


fa] It is immaterial whether an 
alleged strain brought on an aneurism 
of the thoracic aorta or merely has- 
tened an inevitable rupture thereof. 
Hicks v. Meridian Lumber Co., 94 So. 
903, 152 La. 975. 


ag Hull’s Case, 131 A. 391, 125 Me. 
435. 


97. Carson Payson Co. v. Indus- 
aha Sine 173 N.E. 184, 340 
Ill. 632. 


93. -Patrick'v. J.B. Ham Co., 1111 
A, 912, 119 Me. 510, 18 A.L.R. 427. 


[a] Thus the fact that an em- 
ployee was suffering from a disease 
which predisposed him to cerebral 
hemorrhage, so that he might have 
died from that cause within a short 
time even while in bed, does not pre- 
vent the bursting of a blood vessel as 
the result of an exertion during em- 
ployment from entitling the depend- 
ents of employee to compensation. 
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around®? or lying in his bed.®& ’ 

[§ 365] h. Heart Condition. 
aggravation of an employee’s heart condition thereby 
causing death or other disability may constitute 
physical harm of such a character as to come within 
the meaning of workmen’s compensation acts®® au- 
thorizing compensation for injuries, personal inju- 
ries,? accidental injuries,? accidental personal inju- 


The acceleration or 


Patrick v. J. Bo Ham Co,, 111Az 912, 
119 Me. 510, 13 A.L.R. 427. 


99. See statutory provisions. 


1. Industrial Commission of Ohio 
v. Betleyoun, 166 N.E. 380, 31 Ohio 
App. 430; Wallingford yv. Industrial 
eh a of Ohio, 29 Ohio N.P.N.S. 


[a] Thus, “where the death is oc- 
casioned by some disease which is in 
some way connected with and ag- 
gravated by the employment, it is en- 


tirely immaterial that the decedent 


may have suffered from, and the death 
may have to some extent resulted 
from a disease known as_ heart 
trouble.” Rosichan v. Hoose, 177 N. 
E. 848, 844, 40 Ohio App. 25. 


2. Knock vy. Industrial Acc. Com- 
mission of California, 253 P. 712, 200 
Cal. 456; Nielsen v. State Industrial 
Accident Commission, 13 P.(2d) 517, 
125 Cal.App. 210; Farrow v. What 
Cheer Clay Products Co., 200 N.W. 
625, 198 Iowa 922; In re Madden, 111. 
N.E. 379, 222 Mass. 487, L.R.A.1916D 
1000; In re Fisher, 108 N.E. 361, 220 
Mass. 581; In re Brightman, 107 N.E. 
527, 220 Mass. 17, L.R.A.1916A 321. 


[a] MTDlustrationga—(1) Where a 
woman, having a weak heart condition 
before entering on employment as a 
repairer of bad spots in the weaving 
on rolls of carpet, suffered “by reason 
of the exertion in pulling the carpet, 
as required by her contract of serv- 
ice, a further acute impairment of the 
strength of the heart, whereby it was 
disabled from performing its normal 
functions as it had done theretofore,”’ 
she suffered a “personal injury.” In 
re Madden, 111 N.E. 379, 222 Mass. 
487, 489, L.R.A.1916D 1000. (2) An 
employee, helping to erect a stone 
crusher, made several trips in carry- 
ing water in buckets, and then under- 
took to carry, from a wagon to a car, 
bags of coal each weighing approxi- 
mately one hundred and fifty to two 
hundred pounds. Tne first to be taken 
was handed to him and was carried 
to the car. The next bag was rested 
by the passer on the rim of the 
wagon wheel. The employee reached 
to take it from the wheel, and a 
minute later he was lying on the 
ground in a dying condition. The 
medical examiner testified that the 
employee’s heart muscle was tired 
and exhausted at the time of his 
last work, and that his final exer- 
tions caused the inability of the 
heart to perform its work, and the 
testimony of two physicians justified 
this assumption. A finding that the 
death of the employee was caused by 
“injury”? was sustained. In re Fisher, 
108 N.EB. 361, 220 Mass. 581., 


{b] Overexertion in high altitude. 
—Overexertion in a high altitude of 
an employee with a weakened heart, 
thereby causing an acute dilatation of 
the heart and resultant death is an 
injury within the provision of a stat- 
ute authorizing compensation for per- 
sonal injuries. Knock v. Industrial 
Accident Commission of California, 
253 P. 712, 200 Cal. 456. 


3. Philadelphia & Reading Coal & 
Iron Co. v. Industrial Commission, 165 
N.E."161, 334 Ill. 58. 
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ries;* injuries from fortuitous accident,®> or person- 
al injuries by accident,® but the gradual impairment 
of a workman’s diseased heart in consequence of the 
nature of his employment so that he eventually be- 
comes disabled is not such an injury.” 
manifestation of the heart condition from the effect 
of strain or overexertion at work constitutes an ac- 
eidental injury within the meaning of an act re- 
quiring the element of accident in the injury suffered® 
but, although it has been held that where there is a 


4 Thompson v. City of Binghamp- 
ton, 218 N.Y.S. 355, 218 App.Div. 451; 
Uhl v. Guarantee Const. Co., 161 N.Y. 
S. 659, 174 App.Div. 571; Richards v. 
State Industrial Commission, 287 P. 
69, 143 Okl. 29. 


[a] Heart disease no preventive 
against liability—Compensation for 
accidental injury resulting in dilata- 
tion of the heart is not prevented be- 
cause claimant’s heart was not in per- 
fect condition at the date of injury. 
Richards v. State Industrial Commis- 
sion, 287 P. 69, 143 Okl. 29. 


{[b] Endocarditis.—If a servant 
who has a cardiac lesion bends heavy 
bars, causing unusual strain, aggra- 
vating the lesion, and causing sudden 
dilatation of the heart, resulting in 
death, such death is accidental. Uhl 
v. Guarantee Const. Co., 161 N.Y.S. 
659, 174 App.Div. 571. 


[c] Myocarditis.—The death of a 
‘janitor, resulting from acute dilation 
of the heart, weakened by chronic 
myocarditis, and caused by excite- 
ment and the exertion of answering a 
false fire alarm at a schoolhouse is 
compensable as an accidental injury 
notwithstanding the absence of 
traumatic injury. Thompson v. City 
of Binghampton, 218 N.Y.S. 355, 218 
App.Div. 451. 


5. Nicholson v. Roundup Coal Min- 
ing Co., 257 P. 270, 79 Mont. 358. 


[a] Tricuspid stenosis. The 
death of a miner suffering from 
tricuspid stenosis, a heart condition 
consisting of a deposit of a chalklike 
substance on the tricuspid valve of 
the heart which tends to contract the 
opening and diminish the flow of 
blood, from shock as a result of pass- 
ing from the high temperature of a 
mine to the low temperature of the 
air course on the way from work is an 
industrial accident within the mean- 
ing of the compensation act. Nichol- 
son v. Roundup Coal Mining Co., 257 
P. 270, 79 Mont. 358. 


6 Ala.—Great Atlantic & Pacific 
ae Co. v. Davis, 148 So. 309, 226 Ala. 


_ _Ariz.—Hartford Accident & Indem- 
nity Co. v. Industrial Accident Com- 
mission of Arizona, 299. P. 1026, 38 
Ariz. 307. 


Ind.—Utilities Coal Co. v. Herr, 132 
N.E. 262, 76 Ind.App. 312; Indian 
Creek Coal & Mining Co. v. Calvert, 
ay N.E. 519, 120 N.E. 709, 68 Ind. 


La.—Becton vy. Deas Paving Co., 3 
La.App. 683. 


N.J.—Pisko v. Nelson, 132 A. 301, 
4 N.J.Mise. 154. 


Pa.—Jones v. United Iron & Metal 
Co., 99 Pa.Super. 394. 


S.D.—Mellquist v. Dakota Printing 
Co., 213 N.W. 947, 51 S.D. 359. 


Ont.—Clark v. Chatham, Wallace- 
burg & Lake Erie R. Co., 33 Dom.L.R. 
786. 
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[a] Disease no preventive against 
liability.—The fact that an employee 
had a diseased heart would not re- 
lieve his employer or insurer from lia- 
bility for his death, if accident and 
consequent injuries aggravated such 
disease and accelerated death. Hart- 
ford Accident & Indemnity Co. v. In- 
dustrial Accident Commission of Ari- 
zona, 299 P. 1026, 38 Ariz. 307. 


{[b] Chronic valvular disease.— 
The death of a grocery store employee 
from valvular heart disease accelerat- 
ed by an electric shock received while 
operating an electric sausage grind- 
er was held compensable as an ‘“‘acci- 
dent” within the compensation law 
(Code [1923] § .7534 et seq.). Great 
Atlantic & Patific Téa Co. v. Davis, 
148 So. 309, 226 Ala. 626. 


[c] Mitrovalvular regurgitation.— 
Death from preéxisting heart trouble, 
mitrovalvular regurgitation, aggra- 
vated by an accident in which the 
employee was injured when a horse 
ran away, was held the result of an 
“accident” and compensable. Pisko v. 
Nelson, 132 A. 301, 4 N.J.Misc. 154. 


{d] Decompensation of heart.— 
The breaking down of heart muscles 
from strain is compensable, although 
his physical condition predisposed the 
workman thereto. Mellquist v. Da- 
note Pei eae Co. -213-=NawW, 947,) 101 


7. Industrial Commission of Ohio 
v. Betleyoun, 166 N.E. 380, 31 Ohio 
App. 430. 


8 Schroetke v. Jackson-Church 
Co., 160 N.W. 3838, 193 Mich. 616, L.R. 
A.1917D 64; Guay v. Brown Co., 142 
A. 697, &8 N.H. 392, 60 A.L.R. 1284; 
Sanders v. Blue Ridge Glass Corpora- 
tion, 33 S.W.(2d) 84, 161 Tenn. 535; 
Treasure v. Cardiff Collieries, Ltd., 
13 (BIW. CiG.4.28; 


{a] Thus (1) sudden collapse and 
death from the effect of hard labor 
on a weakened heart is an accidental 
injury in the course of employment. 
Guay v. Brown Co., 142 A. 697, 83 N.H. 
392, 60 A.L.R. 1284. (2) A blow and 
strain aggravating a heart condition 
consisting of an enlarged heart and 
a leaking valve so that the employee 
ean do only light work thereafter con- 
stitutes injury. Sanders v. Blue 
Ridge Glass Corporation, 33 S.W.(2d) 
84, 161 Tenn. 535. 


{b] Excitement and exertion at 
fire.—W here an aged watchman whose 
duties were to guard the plant and 
give alarms of fire had been afflicted 
with heart disease, and on discovering 
a fire and giving warning and attempt- 
ing to extinguish it became excited 
and died from heart failure, his death 
was accidental within Pub. Acts 
(1912) No. 10. Schroetke y. Jackson- 
Church Co., 160 N.W. 383, 193 Mich. 
616, L.R.A.1917D 64. 


9. Riggs v. Ash Grove Lime & 
Portland Cement Co., 272 P. 153, 127 
Kan. 91; Becton v. Deas Paving Co., 
3 La.App. 683; McFarlane v. Hutton 
Brothers (Stevedores), Ltd., 96 L.J.K. 


[§ 365 


’ 


causal connection between the effort expended in the 
employment and the collapse there is an accidental 
injury within the meaning of the statute,® as a gen- 
eral rule the mere manifestation of a heart condition 
without any proof of strain or overexertion at work 
does not show an accidental injury!® even though the 
development of the heart disease may have been has- 
tened by the employee’s usual and ordinary work.*? 
Also it has been held that where death from heart 
disease, which had progressed to such a stage that 


. 

B. 357, [1927] W.C.&I1. 270; Trodden 
v. J. McLennard & Sons, Ltd., 4 B.W. 
c.c. 190. Compare Manes v. Louisiana 
Central Lumber Co., 4 La.App. 116 
(holding that the proof showed that 
the employee’s illnéss was caused by 
a chronic progressing disease of the 
heart from which he had suffered 
many years and not a strain or rup- 
ture). 


10. Ariz.—Pierce v. Phelps Dodge 
Corporation, 26 P.(2d) 1017. 


N.H.—Eaton y. Proctor, 159 A. 297, 
85 N.H. 398. ‘ 


Pa.—Foster v. Borough of State 
College, (Super.) 168 A. 693; Mooney 
Vagceeet 164 A. 82, 107 Pa.Super. 


Tex.—Southern Casualty Co. v. 
Flores, (Commn.App.) 1 S.W.(2d) 260 
[rev (Civ.App.) 294 S.W. 932]. 


Eng.—Maxwell v. Ruabon Coal Co., 
Ltd., 86 L.J.K.B. 428. 


[a] Thus death from heart failure 
while walking up a sharp incline is 
not compensable, where the em- 
ployee’s condition was such _ that 
slight exertion invited death. South- 
ern Casualty Co. v. Flores; (ex. 
Commn.App.) 1 S.W.(2d) 260 [rev 
(Civ.App.) 294 S.W. 932]. 


[b] Usual and customary exertion 
insufficient.—If there was no abnor- 
mal effort or strain by a deceased fire 
marshal, but merely natural exertion 
incident to discharging his usual du- 
ties, collapse of his weakened heart 
was not compensable. Foster v. 
Borough of State College, (Pa.Super.) 
168 A. 6938. 


{c] Not injury by accident.—The 
death of a mine shift boss, occurring 
unexpectedly while he was walking 
during the noon hour, and caused by 
acute myocarditis accelerated by the 
ordinary conditions of his occupation, 
not by a sudden, unusual, or unexpect- 
ed strain or happening, was held not 
compensable, since not resulting from 
“injury by accident.” Pierce v. Phelps 
pose Corporation, (Ariz.) 26 P.(2d) 


11. Jakub v. Industrial Commis- 
sion, 123 N.E. 263, 288 Ill. 87; Stom- 
baugh v. Peerless Wire Fence Co., 164 
N.W. 537, 198 Mich. 445; Mooney v. 
Yeagle, 164 A. 82, 107 Pa.Super. 409. 


[a] MTlustrations.—(1) Death due 
to the rupture of a diseased heart as 
a result of heavy physical labor car- 
ried on in the manner intended with- 
out .mischance or miscalculation is 
not an accidental injury. Stombaugh 
v. Peerless Wire Fence Co., 164 N.W. 
537, 198 Mich. 445. (2) Where an 
employee engaged in baling scrap cop- 
per was found dead near the baling 
press, with a completed bale of copper 
beside him, and there was no evidence 
proving accident, or accidental injury, 
the claim being that the heavy work 
which deceased was doing hastened 
his death by heart and kidney disease, 
there could be no recovery. Jakub v. 
Industrial Commission, 123 N.E. 263, 
288 Ill. 87. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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death was liable to ensue at any time from any exer- 
tion oecurs while the employee is doing the ordinary 
work ot his employment it is not an injury within the 
meaning of a statute authorizing compensation for 
Under a workmen’s compensa- 
tion act excluding disease as a compensable injury 
except where the same is the natural and direct result 
of traumatie injury by accident,!* the death of an 
employee from heart disease brought on by excite- 
ment or overexertion is not a traumatic injury.'* 


personal injuries.‘ 


Proximate cause. 


[§ 366] i, Impaired Vision. 


12. 
Com’r, 149 S.B. 824, 107 W.Va. 583. 


13. See statutory. provisions. 


14. Wallins Creek Collieries Co. v. 
Williams 277 S.W. 234, 211 Ky. 200; 


Rusch v. Louisville Water Co., 237 
SW. 389, 193 Ky. 698. 
[a] Tllustrations.—(1) Where 


death of an employee after exertion 
in shoeing a mule was undisputedly 
shown to be from angina pectoris, a 
prior diseased condition of the heart, 
such heart failure was not a trau- 
matic accident within the meaning 
of the workmen’s compensation act. 
Wallins Creek Colleries Co. v. Wil- 
liams, 277 S.W. 234, 211 Ky. 200. (2) 
Where a valve on a steam boiler blew 
out and an employee ascended a lad- 
der and closed the valve, and descend- 
ing went to a window and then walk- 
ed out of a door for a few steps, stag- 
gered, and fell dead, death being the 
result of a preéxisting disease of the 
heart which the excitement caused to 
fail, death was not compensable as 
resulting from traumatic “injury by 
accident” within Workmen’s Compen- 
sation Act (Ky. St. Suppl. (1918) § 
4880), defining compensable accidents. 
Rusch v. Louisville Water Co., 237 
Siw. 389, 193. Ky. 698. 


15. Becton v. Deas Paving Co., 3 
La.App. 683. 


[a] Evidence held insufficient to: 
(1) Show that the work of an em- 
ployee suffering from a diseased heart 
accelerated the disease. Spence v. 
William Baird & Co., Ltd., [1912] S.C. 
343, 5 B.W.C.C. 542. (2) Support a 
finding that the employee strained 
his heart while at work. Beaumont 
v. Underground Electric Railways Co. 
of London, 5 B.W.C.C. 247. 


16. Carroll v. Industrial Commis- 
sion of Colorado, 195 P. 1097, 69 Colo. 
473, 19 A.L.R. 107. See Wallingford 
v. Industrial Commission of Ohio, 29 
Ohio N.P.N.S. 281. 


[a] Thus, where an employee had 
organie heart trouble, and the stren- 
uous work of pitching alfalfa hay in 
an inclosed building, combined with 
breathing dust-laden air, brought on 
an attack of heart trouble causing 
instant death, the condition of the air 
or the fact that it was dust-laden 
was the proximate cause of the death. 
Carroll v. Industrial Commission of 
Colorado, 195 P. 1097, 69 Colo. 473, 
19 ALR. 107. 


17. See statutory provisions. 
18. Pfeiffer v. North Dakota Work- 


’ 


In all cases it must be deter- 
mined whether the real cause of the injury is the 
disease or the hazard of the employment.1® The con- 
ditions of employment are the proximate cause of 
the injury where such conditions bring on an attack 
of heart trouble resulting in death.!® 


The acceleration or 
aggravation of a latent or dormant infectious dis- 
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ease affecting the employee’s eyesight may constitute 
an injury of such a character as to come within the 
meaning of workmen’s compensation acts’? authoriz- 
ing compensation for injuries,!® accidental personal 
injuries,'® or personal injuries by accident.?° 
fact that the empleyee suffered from impaired vision 
prior to the accident does not prevent the loss or fur- 
ther impairment of his vision from constituting an 
injury within the statute.2!_ However, the mere pres- 
ence of a preéxisting disease which affects the em- 


The 


ployee’s eyesight is not sufficient to authorize com- 


Martin v. State Compensation | men’s Compensation Bureau, 221 N.W. 


894, 57 N.D. 326 


[a] Blow accelerating glioma.— 
Where a wrench slipped off a burr 
and struck an employee in the eye, 
thereby accelerating dormant glioma, 
he suffered an injury within the stat- 
ute. Pfeiffer v. North Dakota Work- 
men’s Compensation Bureau, 221 N.W. 
894, 57 N.D. 326. 


19. Mid-Kansas Oil & Gas Co. v. 
State Industrial Commission, (Okl.) 
22 P.(2d) 919; Hazel Atlas Glass Co. 
v. Pendergrass, 4 P.(2d) 96, 152 Okl. 
271; Christian v. Hanna, 289 P. 708, 
144 Okl. 89; Hiester vy. Hunter, 89 
Pa.Super. 393. 


[a] TYrachoma.—(1) An acciden- 
tal injury occasioned by particles 
of sand or cement being thrown or 
blown into the eye of an employee, 
from a board dropped by him, which 
aggravated a latent infectious dis- 
ease, trachoma, to virulency is, to- 
gether with the effects of the infec- 
tion, an injury such as may be com- 
pensated for. Christian v. Hanna, 
289 P. 708, 144 Okl. 89. (2) Where an 
employee with a latent or dormant 
disease, trachoma, unknown to him, 
received accidental injury when the 
flame from an explosion struck him in 
the face, which aggravated or excited 
such disease, the injury, including the 
effects therefrom, is an injury for 
which the statute authorizes compen- 
sation. Mid-Kansas Oil & Gas Co. v. 
State Industrial Commission, (Okl.) 
22 P.(2d) 919. 


{[b] Jar causing hemorrhage of 
eye.—Where an employee with an im- 
paired eye jarred his body while dig- 
ging a post hole, thereby causing a 
hemorrhage of his eye, which resulted 
in blindness, he suffered an injury 
such as the.statute authorizes com- 
pensation for. Hiester v. Hunter, 89 
Pa.Super. 393. ‘ 


20. Kucinic v. United Engineering 
& Foundry Co., 168 A. 344, 110 Pa.Su- 
per. 261; Bakunas y. Philadelphia & 
oS Coal & Iron Co., 78 Pa.Super. 
175. 


[a] Acceleration of cataract.—(1) 
Where a steel chip fiew into an em- 
ployee’s eye, accelerating the devel- 
opment of a cataract and causing the 
loss of sight, he suffered an injury 
within the statute. Kucinic v. Unit- 
ed Engineering & Foundry Co., 168 A. 
344, 110 Pa.Super. 261. (2) Where a 
miner while at work was. struck so 
hard a blow on the left eye by a piece 


pensation where the accident suffered did not accel- 
erate or aggravate the preéxisting eye condition.?? 


[§ 367] j. Prior Injuries. 
injury of an employee so affects a prior injury as to 
cause disability, the disability is an injury of such a 
character as to come within the meaning of work- 
men’s compensation acts”? authorizing compensation 
for personal injuries?* or injury by accident.?° 


Where the accidental 


The 


of coal or rock that it accelerated the 
development of a cataract in that eye, 
and made necessary an operation 
which resulted in the loss of the vi- 
sion of the eye, he suffered an injury 
within the statute. Bakunas v. Phil- 
adelphia & Reading Coal & Iron Co., 
78 Pa.Super. 175. 


21. Forrest E. Gilmore Co. v. 
Booth, 8 P)(2d) 717, 155,.-Okl” 195: 
Hazel Atlas Glass Co. v. Pender- 
grass,) 4.-P.(2d)) 96, 152, Oki 2s 
Haynes Drilling Co. v. Pratt, 293 P. 
1100, 146 Okl. 159; Kucinic v. United 
Engineering & Foundry Co., 168 A. 
344, 110 Pa.Super. 261. 


22. Perry County Coal Corpora- 
tion v. Industrial Commission, 128 N. 
E333, 294 201 ie 


[a] Tllustration.—A coal miner, 
whose injuries, when a small part of 
a rock flying from a sledge struck his 
eye, did not cause any defect in the 
vision of both eyes, which were’ de- 
fective on account of the presence of 
exudates behind the lenses and pupils 
caused by syphilis, was not. entitled 
to compensation under the Workmen’s 
Compensation Act. Perry County 
Coal Corporation v. Industrial Com- 
mission, 128 N.E. 388, 294 Ill. 117. 


23. See statutory provisions. 


24. Saddlemire vy. American Bridge 
Co., 110 A. 68, 94 Conn. 618; Texas 
Employers’ Ins. Ass’n v. Clark, (Tex. 
Civ.App.) 23 S.W.(2d) 405. 


[a] Injury to leg.—Where a left 
leg was weakened in a prior injury, 
and the servant lost his right leg by 
reason of another accident, and the 
loss of the right leg threw a strain 
and weight on the left leg, causing 
phlebitis to the left leg and render- 
ing it useless, the phlebitis is not to 
be attributed to the prior injury, but 
to the last injury, which was its pre- 
disposing cause, under the Workmen’s 
Compensation Act. Saddlemire v. 
American Bridge Co., 110 A. 68, 94 
Conn. 618. 


25. Groves v. Burrough ; 
C.Ch £85. oon oe 


[a] Opening old wound.—Where 
an employee who had ‘undergone an 
operation returned to work before 
the wound was completely healed and 
the strain of work opened up the 
wound and septic poisoning followed, 
from which he died, he suffered an 
injury such as the statute authorizes 
compensation for. Groves vy. Bur- 
roughs, 4 B.W.C.C. 185. 
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fact that a former injury was a contributing cause to 
the disability does not make it noncompensable ;?° 
nor does the fact that the prior injury was aggravat- 
ed by the subsequent injury,?* or that the employee 
has suffered previous disability or received compensa- 
tion therefor,?® prevent such employee from recover- 
ing compensation for his later disability. Moreover, 
the former injury does not prevent liability for the 
later injury where no part of the period of the em- 
ployee’s disability would have existed but for the last 
injury,”°® or the original injury,®° and it is immaterial 
that the health of the employee had been impaired by 
a prior injury so that the final injury effected his 
death or disability.*+ The question of whether the 
disability sustained by the employee should be at- 
tributed to the first accident or to the second acci- 
dent depends on whether or not the disability sus- 
tained was caused by a recurrence of the original in- 
jury or by an independent intervening cause.°? 


[§ 368] k. Further Disability. If the employee 
suffers a compensable injury and thereafter suffers 
further disability which is the proximate result of 
the original injury received, such further disability, 


26. O’Gara Coal Co. v. Industrial 
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v. Industrial Commission of Colorado, 


is compensable ;?* but if such further disability is 
not caused by the original injury, but by the employ- 
ee’s own negligence, and not in the course of a subse- 
quent employment by the same employer and arising 
out of it, it is not compensable.*4 Where an em-~ 
ployee suffers a compensable injury and thereafter 
returns to work and as a result thereof his injury 
is aggravated and accelerated so that he is further 
disabled than before, his entire disability may be 
compensated for.*® 


[§ 369] 1. Injury and Preéxisting Disease as Dual 
Contributing Causes. The fact that the injury and 
preéxisting disease combined to produce disability 
does not prevent the injury from heing of a com- 
pensable nature*® and it is not necessary to prove 
that the injury accelerated or aggravated the dis- 
ease.®” In such ease, regardless of preéxisting con- 
ditions, if a workman’s disability is precipitated by 
an accident arising out of his employment, which dis- 
ability would in all probability not have arisen but 
for such accident, the entire disability both as to ex- 
tent and duration is within the injury for which the 


statute authorizes compensation,?® and there is no 


demnity Co. v. Smith, (Tex.Commn. 
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Commission, 150 N.E. 640, 320 Ill. 191; 
Gonnell v. Gilliland Oil Co., 2 La.App. 


435; Texas Employers’ Ins. Ass’n v. 
Pugh, (Tex.Civ.App.) 57 S.W.(2d) 
248; Texas Employers’ Ins. ASss’n v. 


vor (Tex.Civ.App.) 23 S.W.(2d) 
5. 


[a] Former operation.—Compen- 
sation is recoverable although a for- 
mer operation was a contributing 
eause of hernia caused from. the 
strain of lifting. O’Gara Coal Co. v. 
Industrial Commission, 150 N.E. 640, 
320 Ill. 191. 


27. Sanders v. Rock Island Coal 
Mining Co., 280 PB. 290, 138 Okl. 45. 


28. New York Indemnity Co. v. 
Miller, 22 P.(2d) 107, 1638 Okl. 283. 


29. Texas Employers’ Ins. Ass’n 
v. Pugh, (Tex.Civ.App.) 57 S.W.(2d) 
248; Texas Employers’ Ins. Ass’n y. 
Clark, (Tex.Civ.App.) 23 S.W.(2d) 
405. ; 


[a] Statute construed.—A work- 
men’s compensation law declaring 
employers’ insurance associations lia- 
ble only for compensation to which 
an injury resulting in incapacity, 
contributed to by both it and a previ- 
ous injury, would have entitled the 
employee had there been no previous 
injury has application to cases where 
two separate injuries are received at 
different times, the first of which 
within itself entitles the employee to 
compensation, and not to a _ case 
where neither the previous nor the 
subsequent injury alone is compensa- 
tive. Texas Hmployers’ Ins. Ass’n v. 
eres (Tex.Civ.App.) 28 S.W.(2d) 


£0. Panagotopulos’ Case, 177 N.E. 
800, 276 Mass. 600. 


{a] Thus, where it appears that 
total incapacity resulted from the 
combined effects of the original in- 
jury ‘and a later injury or injuries, 
and that no later injury was an inde- 
pendent intervening cause of such in- 
capacity, that he would not have been 
disabled except for the original in- 
jury does not prevent compensation. 


Panagotopulos’ Case, 177 N.E. 800, 
276 Mass. 600. 
31. U.S. Fidelity & Guaranty Co. 


230 P. 624, 76 Colo. 241. 


{a] Inhalation of gas.—Where the 
death of an employee was caused by 
an accidental inhalation of gas, 
whether his health had been impair- 
ed by previous inhalations was im- 
material. -U. S. Fidelity & Guaranty 
Co. v. Industrial Commission of Col- 
orado, 230 P. 624, 76 Colo. 241. 


32. New York Indemnity Co. v. 
Miller, 22 P.(2d) 107, 163 Okl. 283. 


33. Head Drilling Co. v. Industrial 
Accident Commission, 170 P. 157, 177 
Cal. 194. 


[a] Subsequent accident not re- 
sult of lack of ordinary care of the 
injured employee may be regarded 
as part of the proximate consequenc- 
es of the original accident within 
Workmen’s Compensation Act § 16 
subs “ec,” as amended by St. (1915) p 
1085, as to compensation for “further 
disability.” Head Drilling Co. v. In- 
dustrial Accident Commission, 170 P. 
UO peel te Cal. ot O4. 


34. Head Drilling Co. v. Industrial 
Accident Commission, supra. 


35. Builders’ & Mfrs.’ Mut. Casu- 
alty Co. v. Evans, 163 N.E. 529, 88 
Ind.App. 170. 


36. Skelly Oil Co. v. Gaugenbaugh, 
230 N.W. 688, 119 Neb. 698; F. H. Gil- 
crest Lumber Co. v. Réngler, 190 N.W. 
578, 109 Neb. 246, 28 A.L.R. 200; Bak- 
er v. State Industrial Accident Com- 
mission, 274 P. 905, 128 Or. 369; Nor- 
wich Union Indemnity Co. v. Smith, 
(Tex.Commn.App.) 12 S.W.(2d) 558 
[aff (Civ.App.) 3 S.W.(2d) 120]; Mill- 
ers’ Indemnity Underwriters Vv. 
ena (Tex.Civ.App.) 240 S.W. 


[a] MTilustrations.—(1) That the 
cancerous condition of an employee 
injured in his employment contribut- 
ed in a measure to his death does not 
defeat compensation where the in- 
jury resulted in death. Baker vy. 
State Industrial Accident Commis- 
sion, 274 P. 905, 128 Or. 369. (2) That 
Bright’s disease existed before the 
employee’s injury and made substan- 
tial contribution.to his death did not 
preclude a holding that death result- 
ed from injury. Norwich Union In- 


App.) 12 S.W.(2d) 558 [aff (Civ.App.) 
3 S.W.(2d) 120]. 


37. Skelly Oil Co. v. Gaugenbaugh, 
230 N.W. 688, 119 Neb. 698; F. H. Gil- 
crest Lumber Co. v. Rengler, 190 N. 
W. 578, 109 Neb. 246, 28 A.L.R. 200. 


38. Idaho.—Scarborough v. Beard- 
more, 12 P.(2d) 771, 52 Idaho 180; 
Strouse v. Hercules Mining Co., 1 P. 
(2d) 203, 51 Idaho 7; McNeil v. Pan- 
handle Lumber Co., 203 P. 1068, 34 
Idaho 773. But see Hanson v. Inde- 
pendent School Dist. 11-J, Elmore and 
Owyhee Counties, 294 P. 513, 514, 50 
Idaho 81 (holding that “if it should 
be determined that respondent’s [em- 
ployee’s] injuries resulted partly but 
not entirely from the alleged accident, 
it is the duty of the board to separate 
the results of the pre-existing disease 
or weakness from those of the alleged 
accident and injury and apportion the 
award accordingly’’). 


La.—Durrett v. Woods, 99 So. 430, 
155 La. 533; Fox v. United Chemical 
& Organic Products Co., 86 So. 311, 
147 La. 865. 


Mich.—Hills v. Oval Wood Dish Co., 
158 N.W. 214, 191 Mich, 411. 


Mo.—Harder v. Thrift Const. Co., 
(App.) 53 S.W.(2d) 34. 


Neb.—F. H. Gilerest Lumber Co. v. 
Rengler, 190 N.W. 578, 109 Neb. 246, 
28 A.L.R. 200. 


N.Y.—Blackley v. Niagara Roofing 
Co., 233 N.Y.S. 376, 225 App.Div. 432. 


Utah.—Utah-Idaho Cent. R. Co. v. 
Industrial Commission of Utah, 267 
P. 785, 71 Utah 490; Pinyon Queen 
Mining Co. v. Industrial Commission 
of Utah, 204 P. 323, 59 Utah 402. 


[a] Ilustrations.—(1) A teamster 
who fractured his left leg just below 
the knee, which had not entirely heal+ 
ed within six months, was entitled to 
full compensation as for temporary 
total disability as against the conten- 
tion that the reason the break had 
not sooner healed was because claim- 
ant was suffering from dormant syph- 
ilis. Durrett v. Woods, 99 So. 430; 
155 La. 538. (2) Where the evidence 
shows that the injuries of the em- 
ployee were the immediate, proximate 
results of an accident in the course of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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prorating the extent of the disability due to the ac- 
cident itself on the one hand and that due to the ag- 
gravation thereof or retardation of recovery caused 
by the employee’s physical condition on the other.?® 
This, however, does not mean that an injury which 
has contributed, not to the disease but to the disabil- 
ity to which the disease also is a contributing factor, 
shall thenceforth be taken as a cause of all further 
consequences of the disease.4® In other jurisdic- 
tions, however, under the compensation acts exist- 
ing therein, provision is made for prorating the 
award according to the proportion of disability caus- 
ed by the injury. Thus in some jurisdictions under 
the compensation acts existing therein,*! it is held 
that the fact that the employee had a preéxisting dis- 
ease or infection which the injury aggravated or ac- 
celerated so as to produce disability does not pre- 
vent him from recovering full compensation for the 
entire time of disability resulting from the injury*? 
until it is definitely determined that the disability 
caused by the injury has ceased** and that the bur- 
den of proof is on the employer or insurance carrier 
to prove that the disability caused by the injury has 
ceased and that the disability the employee is now 
suffering from resulted from disease.** In other ju- 
risdictions if an accidental injury suffered in the 
course of employment and arising out of it is the 


proximate cause of the employee’s death, his previous | 


physical condition is unimportant and recovery may 
be had independent of any preéxisting disease.*® 
But if there is a preéxisting disease and the preéxist- 
ing disease is lighted up or accelerated by the injury 
and death is not occasioned thereby, compensation is 
recoverable by the employee to the extent and in the 
proportion in which the preéxisting disease is accel- 
erated or aggravated by the injury.*® However, a 
disability resulting from a preéxisting disease and 
not from an injury is not compensable.** In still 
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other jurisdictions, a compensation act providing 
that if the degree or duration of disability resulting 
from an accident is increased or prolonged because of 
a preéxisting injury or infirmity, the employer shall 
be lable only for the disability that would have re- 
sulted from the accident had the earlier injury or in- 
firmity not existed’ it has been held applies only to 
disability, not to death.*® In still other jurisdictions 
where the Workmen’s Compensation Act provides 
that there is no liability on the part of the employer 
for an injury which is the result of a preéxisting dis- 
ease,°° if an accident and a preéxisting disease con- 
tribute concurrently to produce the disability, com- 
pensation must be allowed only for the proximate 
contribution of the accident to the result;°1 and so, 
even though injury results directly from accident 
arising out of and in the course of the employment, 
if the disability results from dual contributing eaus- 
es, one of which is a prior existing disease and the 
other accidental injury, it is a compensable disabil- 
ity only in proportion to the contribution furnished 
by the accidental injury as a proximate cause there-. 
of so that the disability both as to extent and dura- 
tion should be divided in proportion to the effective 
causes which produced it and the award apportioned 
accordingly,®? and that without regard to whether 
death or mere disability resulted.°* And in still 
other jurisdictions a compensation act providing 
that if an employee who has suffered a previous in- 
jury shall suffer a subsequent injury, which results 
in a condition of ineapacity to which both. injuries 
or their effects have contributed, the association 
shall be liable because of such injury only for the 
compensation to which the subsequent injury would 
have entitled the injured employee had there been 
no previous injury®* is not applicable, unless the 
facts show, or tend to show, that the latter injury ag- 
gravated the former to an extent that the combined 


the employee’s employment, but fails 
to show the extent to which the con- 
sequent physical disability was ag- 
gravated by a disease with which he 
was thereafter found to be afflicted or 
to what extent the disease was accel- 
erated by the accident, he is properly 
allowed to recover without regard to 
any hypothetical, but not proved, ef- 
fects of the disease. Fox v. United 
Chemical & Organic Products Co., 86 
Sont3ii,ad47 Tay 865. .4¢03): The» fact 
that disability is prolonged by a pre- 
existing disease does not prevent the 
award of compensation for the en- 
tire period of such disability. F. H. 
Gilcrest Lumber Co. v. Rengler, 190 
N.W. 578, 109 Neb. 246, 28 A.L.R. 
200. (4) That an accident aggravat- 
ed an old fracture sustained while 
working for a former employer did 
not authorize division of award be- 
tween the respective employers and 
earriers. Blackley v. Niagara Roof- 
ing Co., 233 N.Y.S. 376, 225 App.Div. 
432. 


29. Hendrickson y. State Indus- 
uae Accident Commission, 8 P.(2d) 
833, 215 Cal. 82; Hills v. Oval Wood 
Dish Co., 158 N.W. 214, 191 Mich. 411. 


40. Republic Radiator Co. v. Mas- 
enheimer, 163 A. 808, 163 Md. 651. 


41. See statutory provisions. 
42. Coline Oil Corporation v. Bur- 
rows, to -2(2dye 230) 153" Ok” 1163 


Shell Petroleum Corporation v. Moore, 
296 P. 390, 147 Okl. 243; Employers’ 


‘ 


Liability Assurance Corporation v. 
Coffman, 296 P. 395, 147 Okl. 227; Fitz- 
simmons yv. State Industrial Commis- 
sion, 250 P. 111, 120 Okl. 31; Fitzsim- 
mons vy. State Industrial Commission, 
241 P. 174, 113 Okl. 230; Fitzsimmons 
v. State Industrial Commission, 236 
P. 616, 108 Okl. 276. 


43. Fitzsimmons vy. State Indus- 
trial Commission, 241 P. 174, 113 Ok1l. 
230; Fitzsimmons v. State Industrial 
Commission, 236 P. 616, 108 Okl. 276. 


44. Employers’ Liability Assur- 
ance Corporation vy. Coffman, 296 P. 
395, 147 Ok. 227. 


45. West Side Coal & Mining Co. 
v. Industrial Commission, 151 N.E. 
598, 321 Ill. 61; Centralia Coal Co. v. 
Industrial Commission, 134 N.H. 174, 
301 Ill. 418; Springfield Dist. Coal 
Mining Co. v. Industrial Commission, 
132 N.E. 752, 300 Ill. 28. 


46. West Side Coal & Mining Co. v. 
Industrial Commission, 151 N.H. 593, 
321 Ill. 61; Springfield Dist. Coal Min- 
ing Co. v. Industrial Commission, 135 
N.E. 792, 303 Ill. 528; Springfield Dist. 
Coal Mining Co. v. Industrial Com- 
mission, 132. N.E. 752, 300 Ill. 28. 


47. Springfield Dist. Coal Mining 
Co. v. Industrial Commission, supra. 


48. See statutory provisions. 


49. United States Cast Iron Pipe 
& Foundry Co. y. Hartley, 116 So. 666, 
217 Ala. 462. 


[a] “Death in the sense dealt 


with in the Compensation Act can nei- 
ther be ‘increased’ or ‘prolonged.’”’ 
United States Cast Iron Pipe & Foun- 
dry Co. v. Hartley, 116 So. 666, 217 
Ala. 462. 


_ [b]. In death cases compensation 
is “allowable . . without any pro- 
vision for abatement or deduction on 
account of the contribution of pre- 
existing disease to the result.’’ Unit- 
ed States Cast Iron Pipe & Foundry 
Co. v. Hartley, 116 So. 666, 667, 217 
Ala. 462. 


50. See statutory provisions. 


51. Fordson Coal Co. v. Bledsoe, 33 
S.W.(2d) 302, 286 Ky. 409. 


52. South Mountain Coal Co. vy. 
Haddix, 281 S.W. 498, 213 Ky. 568; 
Kingston- Pocahontas Coal Co. vy. 
Maynard, 273 S.W. 34, 209 Ky. 481; 
B. F. Avery & Sons v. Carter, 266 S.W. 
50, 205 Ky. 548; Employers’ Liability 
Assur. Corporation v. Gardner, 263 S. 
W. 748, 204 Ky. 216; Robinson-Pettet 
Co. v. Workmen's Compensation 
Board, 258 S.W. 318, 201 Ky. 719. 


[a] Rule ‘inapplicable.—Where 
evidence shows that death resulted 
solely from the injury, and the com- 
pensation board so finds, the case is 
not one for apportioning award. Elk- 
horn Coal Co. v, Combs, 283 S.W. 
1007, 214 Ky. 635. 


53. B. F. Avery & Sons yv. Carter, 
266 S.W. 50, 205 Ky. 548. 


54 See statutory provisions. 
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effect of the two resulted in producing incapacity ;°° 
in other words a causal connection between the two 
injuries must appear.°® In some jurisdictions under 
the compensation acts existing therein,®’ the doctrine 
of degree of disability: (1) Degree of disability pri- 
or to the injury; (2) degree of disability caused en- 
tirely by the injury; (3) degree of disability caused 
entirely by the disease; (4) degree of disability 
which might have resulted from the disease alone, is 
inapplicable.°§ 


Supervening cause. Where a workman suffers a 
compensable injury and thereafter a fresh cause 
arises and aggravates the injury, the entire disabil- 
ity is compensable if the fresh cause could not have 
caused the disability if the original injury had not 
occurred.°® 


Occupational disease as dual cause. Under a com- 
pensation act providing that in any case of aggrava- 
tion of a disease existing prior to injury arising out 
of and in the course of the employment compensation 
shall be allowed only for such proportion of the dis- 
ability due to aggravation of such prior disease as 
may reasonably be attributed to the injury,®® “if 
jury” is used in the sense of compensable injury, and 
is correlative with such an incapacity or disability 
as is compensable.®! Such statute, where it accom- 
panies and is a part of a remedial amendment to the 
workmen’s compensation act, bringing occupational 
diseases within its provisions, refers only to cases 
involving occupational diseases,°? and means that in 
the case of a disease which has developed in part pri- 
or to the incapacity or disability, a compensable in- 
jury exists only for that proportion of the incapacity 
or disability as is due to the development or aggra- 
vation of this disease, which may be reasonably at- 
tributed to the incapacity or disability which has 
arisen out of in the course of the employment.®* 
It is applicable only when there is such preéxisting 
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disease®* and the fact that there is a preéxisting 
tendency to disease, or a preéxisting condition of 
employment tending to produce a disease, is not a 
situation whose aggravation entitles the employer to 


a diminution of compensation;®*® nor is it intended 


to apply where the injury or disease was contracted, 
developed, and aggravated by one industry or busi- 
ness under employment by the same employer, in 
one continuous employment or in successive employ- 
ments®*® but rather its purpose is to provide for the 
injury or disease which was contracted outside the 
industry or business which subsequently aggravat- 
ed the prior injury or disease.*7 The burden of proof 
as to the extent of the aggravation is on the employ- 
er, not on claimant,** and unless the extent of the 
aggravation appears in the evidencé submitted by 
claimant or is shown by the employer, claimant is 
entitled to a recovery for the full disability suffer- 
ed.®® Also, such a statute worked no such change in 
the compensation law that, where there is sustained 
an accidental injury definitely located as to time and 
place, the existence of constitutional conditions or 
latent, tendency predisposing the employee to suffer 
such injury deprives him or his dependents of a right 
to recover for the consequences attributable to that 
injury, and relegates him to compensation on the ba- 
sis of acceleration or aggravation of preéxisting ail- 
ment only. The employer of labor still so takes his 
workman as he finds him that compensation is not 
made to depend upon his freedom from liability for 
accidental injury through constitutional or physical 
weaknesses or tendencies when it is found that he 
actually sustained such an injury.7° 


[§ 370] 6. Consequences of Exertion and Over- 
exertion.*71 It has been held that disability result- 
ing from overexertion may be compensable within 
the meaning of “accidental injury” as used in a com- 
pensation act;7? that the disability contemplated by 


55. Texas Employers’ Ins. Ass’n 
ce ue (Tex.Civ.App.) 57 S.W.(2d) 
248, 


56. Texas Employers’ Ins. Ass’n v. 
Pugh, supra. ; 


57. See statutory provisions. 

58. Indianapolis Abattoir Co. v. 
Coleman, 117 N.E. 502, 65 Ind.App. 
369. 

59. Brown v. George Kent, Ltd., 
[1913] 2 K.B. 624. 

[a] Illustration.—Where a work- 


man injured his knee and thereafter 
caught scarlet fever, which aggra- 
vated the wound causing a second op- 
eration and stiff knee, the chain of 
causation was not broken and the 
original injury was the proximate 
cause of the entire injury. Brown v. 
George Kent, Ltd., [1913] 2 K.B. 624. 


60. See statutory provisions. 


61. Dombrowski v,. Jennings. & 
Griffen Co., 131 A. 745, 103-Conn. 720. 


62. Bongialatte v. H. Wales Lines 
Co., 117 A. 696, 97 Conn. 548. 


[a] Thus, where an injury to an 
employee caused an aggravation of a 
prior diseased condition resulting in 
total incapacity, the employee was 


entitled to compensation for total dis- 
ability under the Workmen’s Compen- 
sation Act, notwithstanding Pub. Acts 
(1919) c 142 § 1, amending Gen. St. 
(1918) § 5341, and providing that, in 
case of aggravation of a disease, com- 
pensation is allowed only for the pro- 
portion of the disability reasonably 
attributed to the injury as this pro- 
vision being part of a remedial 
amendment bringing occupational dis- 
eases within the act, it refers only 
to cases involving occupational dis- 
eases. Bongialatte  v. . Wales 
Lines Co., 117 A. 696, 97 Conn. 548. 


. 63. Madore v. New Departure Mfg. 
Co., 134 A. 259, 104 Conn. 709; Dom- 
browski v. Jennings & Griffen Co., 131 
A. 745, 103 Conn. 720. 


[a] Thus, if plaintiff’s incapacity 
to work can be proved by defendant 
to have been caused in part by an 
aggravation of a preéxisting disease, 
then the prima facie right of com- 
plainant to full compensation would 
be reduced to the recovery of such 
proportion of the disability due to 
the aggravation of such prior disease 
as may reasonably be attributed to 
the injury. Dombrowski v. Jennings 
S Gniiion Co., 182) A.9 745, 103°Conn, 
720. 


64. Dombrowski v. 
*By JOHN F. MCDONALD (§ 370). 


Jennings & 


Griffen Co., supra. 


65. Dombrowski wv. 
Griffen Co., supra.» 


66. Romaniec v. Collins Co., 139 A. 
503, 107 Conn. 63. 


67. Romaniec v. Collins Co., supra. 


68. Romaniec vy. Collins Co., su- 
pra; Dombrowski vy. Jennings & Grif- 
fen Co., 131 A. 745, 103 Conn. 720. 


69. Romaniec v. Collins Co., 139 A. 
503, 107 Conn. 63. 


70. Richardson v. City of New 
Haven, 158 A. 886, 114 Conn. 389. 


71. Overexertion manifested by 
muscular strains and internal lesions 
as injuries for which compensation 
may be had see infra § 871. 


Jennings & 


72. Fowler v. Risedorph Bottling 
Co., 161 N.Y.S. 535, 175 App.Div. 224. 


[a] Ifllustration.—Where a work- 
man employed as a bottler in a min- 
eral water plant was disabled as a 
result of overexertion in assisting 
another employee iv lifting a two 
hundred pound barrel for the purpose 
of tiering for storage, it was held 
that this was an “accidental injury” 
within the statute. Fowler v. Rise- 
dorph Bottling Co., 161 N.Y.S. 535, 
175 App.Div. 224. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 370] 


a statute providing that compensation shall be paid 
where there has been an “accident” ineludes disabil- 
ity resulting from a violent effort;7* and that death 
resulting from overexertion in the course of employ- 
ment may be a compensable “accident” within the 
meaning of that word as used in workmen’s compen- 
It has also been held that disability 
resulting from overexertion may be compensable un- 
der a statute providing that an employee may recover 
compensation when he sustains “a personal injury 
by accident arising out of and in the course of his 
employment caused by violent or external means. 
On the other hand, it has been held that the harm 
resulting from mere overexertion, as such, is not 
compensable as an “accident” as contemplated by 


sation acts.‘ 


WORKMEN’S COMPENSATION ACTS 


NT5 


the provisions of other compensation acts.7® In any 


73. St. Aubin v. Can. Benedict 
Stone, Ltd., 29 Rev. de Jur. 238. 


74. Riggs v. Ash Grove Lime & 
Portland Cement Co., 272 P. 153, 127 
Kan. 91; Skraki vy. Crucible Steel Co. 
of America, 141 A. 480, 292 Pa. 550; 
McCoy v. Spriggs, 157 A. 523, 102 Pa. 
Super. 500; Zborovian v. Suffolk An- 
thracite Collieries Co., 93 Pa.Super. 
320. 


[a] For example (1) where de- 
ceased while in the performance of 
his duties overexerts himself to such 
an extent that it immediately causes 
his death, such death is a compen- 
sable “accident” within the act. 
Riggs v. Ash Grove Lime & Portland 
Cement Co., 272 P. 153, 127 Kan. 91. 
(2) Where an employee, on coming 
into playful contact with a fellow em- 
ployee while they were both at work, 
thereupon engaged in a_ friendly 
wrestling match with the fellow em- 
ployee and as a result of this sudden 
and unusual exertion died within a 
short time, it was held that this 
was a compensable accident within 
the statute. McCoy v. Spriggs, 157 
A. 528, 102 Pa.Super. 500. (3) Where 
an apparently healthy man of thirty- 
five who was employed as a shear- 
man’s helper in a steel mill, and who 
was required to assist in handling 
heavy steel plates in a hot room, was 
stricken while at work after having 
worked most of a very warm Novem- 
ber day, and died early the next morn- 
ing, it was held that the death was 
compensable as an “accident” within 
the meaning of the act. Skroki v. 
Crucible Steel Co. of America, 141 A. 
480, 292 Pa. 550. (4) Where a work- 
man engaged in unloading mine props 
from a railroad car collapsed and 
died in a short time from overexer- 
tion in unloading such props, his 
death was held to constitute a com- 
pensable “accident” within the act. 
Zborovian v. Suffolk Anthracite Col- 
lieries Co., 93 Pa.Super. 320. 


{[b] Other statements.—(1) “That 
death was caused by overexertion in 
the course of employment is an acci- 
dent compensable under the Work- 
men’s Compensation Statutes... 
is well settled.’”’ Skroki v. Crucible 
Steel Co. of America, 141 A. 480, 292 
Pa.~ 550, \To same effect Betts. v. 
American Stores Co., 161 A. 589, 105 
Pa.Super. 452 (dictum). (2) ‘There 
is no serious contention that .. . 
overexertion may not be an accident 
compensable under’ the statute.” 
McCoy v. Spriggs, 157 A. 528, 102 Pa. 
Super. 500, 523. : 


{[c] As distinguished from death 
resulting from natural causes.— 
Death caused by overexertion in the 
course of employment, us distinguish- 
ed from natural causes, is compensa- 
ble. Skroki y. Crucible Steel Co. of 


America, 141 A, 480, 292 Pa. 550. 


75. Dondeneau vy. State Industrial 
Aecident Commission of Oregon, 249 
Ps 820,, 139 Ore: 357546.0)-AC. Ri 129; 


{a] Overexertion in fighting fire.— 
(1) Injuries resulting from overexer- 
tion while engaged in fighting a for- 
est fire for four consecutive days 
were held to be compensable under 
the statute. Dondeneau v. State In- 
dustrial Accident Commission of Ore- 
gon, 249 P. 820, 821, 119 Or. 357, 50 A. 
L.R. 1129. (2) “The fact that the in- 
jury was caused by smoke or gas, to- 
gether with superexertion, does not 
change the cause of the injury.’ 
Dondeneau v. State Industrial Acci- 
dent Commission of Oregon, supra. 


76. Young v. Melrose Granite Co., 
189 N.W. 426, 152 Minn. 512, 29 A.L.R. 
506; Frank v. Chicago, Milwaukee & 
Saar Railway Co., 207 N.W. 89, 49 


{a] That overexertion may be in- 
jurious immaterial— ‘Perhaps too 
much exercise or labor may be in- 
jurious cee ee Dts meee es it can- 
not be classed as an accident.’ 
Frank v. Chicago, Milwaukee & St. 
Paul Railway Co., 207 N.W. 89, 49 S. 
Dic8h2 3175 


[b] Too long continuance at task 
too heavy for workman.—(1) Under 
a compensation act specifically pro- 
viding that an “accident,” as the 
word is used in the statutory phrases 
“personal injuries due to accident” 
and “injuries caused by accident,” 
shall be construed to mean an unex- 
pected or unforeseen event happen- 
ing suddenly and violently and pro- 
ducing at the time injury to the phys- 
ical structure of the body, harmful 
results which are produced by the too 
long continuance at a task that is too 
heavy for the workman have been 
held not to be compensable. Young 
v. Melrose Granite Co., 189 N.W. 426, 
152 Minn. 512, 516, 29 A-L.R. 506. (2) 
The apparent reason for this view is 
found in the legislative intent not to 
allow compensation for harmful ef- 
fects which are of gradual develop- 
ment. Young v. Melrose Granite Co., 
supra (the court saying: “We are 
mindful of the legislative design to 
compensate those accidentally injur- 
ed in the operation of our industries, 
but we also see in the care with 
which such injuries are defined an 
intention not to cover ailments of 
gradual development which ingenious 
medical experts may by uncertain 
theories trace back over months and 
years as due to overwork or too long 
continued exertion’). (3) Thus, 
where the operator of a stone surfac- 
ing machine, which was operated by 
compressed air machine and which 
vibrated when in operation, sustain- 
ed injuries through too long continu- 
ance at the task which was too heavy 
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event, notwithstanding some authority to the effect 
that an injury to the physical structure of the body 
may be an “accident” within the meaning of the com- 
pensation act, even though incurred when working 
in the usual manner and without overexertion,’” it is 
ordinarily held that the exertion must be exceptional 
to constitute an “accident” within the act,’® and it is 
accordingly held that an injury is not compensable 
as an “accident” under the compensation act when 
sustained during the ordinary exertion required to 
perform the employee’s duties in the ordinary and 
normal manner and in the absence of any mishap; 
and death occurring to a workman while he is per- 
forming his duties in the ordinary way does not con- 
stitute a compensable “accident.’’®° 


for him, it was held that since there 
was no sudden or violent event pro- 
ducing at the time injury to the phys- 
ical structure of the body, the in- 
jury was not compensable as an “ac- 
cident” within the meaning of that 
term as defined in the statute. Young 
v. Melrose Granite Co., supra. 


77. Betts v. American Stores Co., 
161 A. 589, 590, 105 Pa.Super. 452. 


“An injury to the physical struc- 
ture of the body may be an accident 
within the meaning of the workmen’s 
compensation statutes, even though 
incurred when performing labor in a 
usual manner and without overexer- 


tion.” Betts v. American Stores Co., 
supra. 
[a] Illustration.—Where a butch- 


er who was required to carry, in a 
stooping position, a “chuck” of beef 
weighing approximately one hundred 
pounds from the refrigerator to a 
block, sustained injuries by reason of 
the twisting of his spine, they were 
held to be compensable, the court say- 
ing: “It was not the carting. of the 
beef but the bending of the spine in 
such manner as to pinch the nerves, 
with resulting inflammation, that 
constituted the accident.” Betts v. 
American Stores Co., 161 A. 589, 590, 
105 Pa.Super. 452. 


78. Diriscavage v. Pennsylvania 
Coal Co., 96 Pa.Super. 189. 


79. Gausman v. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348; Lesko v. Le-. 
high Valley Coal Co., 112 A. 768, 270 
Pa. 15; Frank y. Chicago, Milwaukee 
& St. Paul Railway Co., 207 N.W. 89, 
49 S.D. 312, 317- 


“Claimant was doing his work in 
the usual manner, as intended, with- 
out unusual strain or mishap. Before 
he can recover it "must appear that 
some mishap, some untoward and un- 
expected event, occurred without de- 
sign; that some accidental injury was 
suffered, traceable to a definite time, 
place, and cause.” Frank v. Chicago, 
Milwaukee & St. Paul Railway Co., 
supra. 


[a]. “Disability, hastened by such 
exercise cannot be treated as acci- 
dental.” Gausman v. R. T. Pearson 
Co., 131 A. 247, 249, 284 Pa. 348. 


80. Foster v. Borough of State 
College, (Pa.Super.) 168 A. 692, 695; 
Bamberger Coal Co. v. Industrial 
Commission of Utah, 240 P: 1103, 66 
Utah 208. : : 


“If there was no abnormal effort 
or strain by the deceased, but merely 
the natural exertion incident to dis- 
charging his usual duties ae 
{his death occurring during their 
performance] was not compensa- 
ble.” ‘Foster v. Borough of State Col- 
lege, supra. 


[a] Reason for rule.—‘“Death oc- 
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“Injury” and the like. 


The impairment of an em- 
ployee’s physical condition resulting from the mere 
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continuance at hard Jabor is not compensable as an 


»“Gnjury” within a workmen’s compensation act,®! and 
this is true notwithstanding the word “injury” is 
used in the statute in the sense of “accidental inju- 

However, under a compensation act which 

requires a compensable “injury” to be accidental, dis- 
ability produced by overexertion may be compensa- 

ble.8* In any event, under a statute specifically de- 
fining “injury” and “personal injury” to mean “only 
injury by accident,” in the absence of evidence of 


TAverard 


overexertion death resulting to a workman while 


curring while discharging usual du- 
ties in a normal way without excep- 
tional effort is insufficient to es- 
tablish a ‘mishap’ or ‘fortuitous hap- 


pening.” Foster v. Borough of State 
College, (Pa.Super.) 168 A. 6938, 695. 
[b] MTllustrations.—(1) Where it 


was shown that deceased started work 
unloading coal in the morning, and 
‘continued without mishap until noon, 
and then came into the office of the 
employer apparently exhausted, com- 
plaining of pain, and asking for as- 
sistance to get home, but there was 
no evidence showing a fall, strain, or 
-overexertion: from which it could be 
-reasonably inferred that anything un- 
‘usual or unexpected had happened to 
deceased during his employment, it 
“was held that, an award on the ground 
-that the death was caused by an “ac- 


cident”. within. the’ workmen’s com- 
pensation act was unauthorized. 
Bamberger . Coal Co. v. Industrial 


Commission of Utah, 240 P. 1103, 66 
-Utah 203.. (2) Where one employed 
as a fire marshal of a borough re- 
‘sponded to a fire alarm by running 
about a block to the scene of the fire 
and dropped dead after having made 
a hose connection and while directing 
the handling of the hose, it was held 
that his death was not compensable 
as an accident in the absence of any 
‘evidence that he had-exerted himself 
more than was usual in responding to 
fires. Foster v. Borough of State Col- 
‘lege, (Pa.Super.) 168 A. 698. 


81. Industrial Commission of Ohio 
v. Franken, 185 N.E. 199, 126 Ohio St. 
299. ¥3 


- [a] Other statements of rule.—(1) 
“Impairment of physical condition ac- 
eruing from constant and continued 
labor, no matter how heavy or ardu- 

us it may be, is not covered by the 

orkmen’s Compensation Law.” In- 
dustrial Commission of Ohio v. Frank- 
en, 185 N.E. 199, 200, 126 Ohio St. 299. 
(2) “The right, of recovery... . 
cannot be determined upon the the- 
ory that the work in which the em- 
ployee was engaged was heavy, or of 
a strenuous character, and by reason 
of long continuance resulted in physi- 
cal impairment.” Industrial Commis- 
‘sion of Ohio v. Franken, supra. 


' 82. Industrial Commission of Ohio 
v. Franken, supra. 


“Such impairment does not come 
within the meaning of the term ‘in- 
jury,’ and that is true whether the 
term ‘injury,’ as used in the Work- 
men’s Compensation Law, contem- 
plates accidental injury.’ Industrial 
Commission of Ohio y. Franken, su- 
pra. 


’ 83. Georgia Casualty Co. v. Mix- 
ner, (Tex.Civ.App.) 289 S.W. 420. 


{a]  Illustration—Where a work- 
man.became disabled when he col- 


-Co. v. Mixner, 


lapsed from overexertion while pull- 
ing a three-hundred-pound armature 
for an electric motor through a hatch- 
way with a block and tackle, where 
it appeared that the conditions under 
which the victim worked were un- 
usual for the type of work, in that 
his cramped position in getting the 
armature through the hatchway, 
which... was. barely large enough to 
permit the armature to pass, requir- 
ed a greater exertion than usual to 
lift the armature. Georgia Casualty 
(Tex,Civ.App.) 289 S. 
W. 420. 7 


84. Crews v. Mosely Bros., 138 S. 
E. 494, 148 Va. 125. 


[a] .Illustration.—Where a work- 
man engaged in digging ditches while 
engaged in the normal course and 
manner of the work complained of 
not. feeling well, ceased work, and 
soon thereafter lost consciousness 
and died, it was held that in the ab- 
sence of any evidence of overexertion 
no compensable case was presented. 
Crews v. Mosely Bros., 138 S.E. 494, 
148 Va. 125. 


85. In course of, and arising out 
of, employment see infra §§ 396-409. 


86. U.S.—In re Clark, Op. Sol. 
Dept. Labor 188. 


Cal.—Southwestern Surety Ins. Co. 
v. Pillsbury, 158 P. 762, 172 Cal. 768. 


La.—Patrick v. Grayson & Yeary, 
127: So. 116, 138 La.App. 228. ° 


Mich.—Watson v. Publix Riviera 
Theatre, 237 N.W. 541, 255 Mich. 115. 


Okl.—Oklahoma Leader Co. vy. 
Wells, 296 PB. 751, 147 Okl. 294. 


Pa.—Hamilton v. Pennsylvania R. 
Co., 147° AL 837, 298 Pa 22° 


Tex.—Georgia Casualty Co. v. Mix- 
ner, (Civ.App.) 289 S.W. 420. 


Utah.—Peterson vy. Industrial Com- 
mission of Utah, 27 P.(2d) 31; Gray- 
bar Electric Co. v. Industrial Com- 
mission of Utah, 276 P. 161,,73 Utah 
568; Cherdron Construction Co. vy. 
Simpkins, 214 P. 5938, 61 Utah 493. 


Va.—Big Jack Overall Co. v. Bray, 
171 S.E. 686. , 


Wis.—Bystrom Bros. v. Jacobson, 
155 N.W. 919, 162 Wis. 180, L.R.A. 
1916D 966. 


443, 
White, [1900] 1 Q.B. 481, 4 
Roper v. Greenwood, 3 W.C.C. 
Boardman y. Scott, [1902] 1 K.B. 
W.C.C. 1 [dism appeal 3 W.C.C. 
Hewitt v. Stanley, 6 B.W.C.C. 


Jackson, 4 B.W.C.C. 881; Trodden vy. 
McLennard, 4 B.W.C.C. 190; Groves 
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performing his work in the ordinary and usual man- 
ner is not compensable.§* 


[§ 371] 7. Muscular Strains and Internal Le- 
sions*—a. In General. Strains or wrenches suffered 
by workmen in the course of, and arising out of, their 
employment®® are generally regarded as “accidental” 
injuries compensable under the acts®*® where the in- 
juries happen suddenly, undesignedly, and unexpect- 
edly,” and at a definite time and place.’* 
manner internal injuries from unusual strain or 
overexertion, under the same circumstances, are gen- 


In like 


v. Burroughes, 4 B.W.C.C. 185; Stew- 
art v. Wilsons, etc., Coal Co., 5 F. (Ct. 
Sess.) 120; McInnes vy. Dunsmuir, 45 
Se.L.Rep. °804, 1 B.W.C.C. 226. Con- 
tra Perry v. Baker, 3 W.C.C. 29. 


[a] Similitude to breaking ma- 
chinery.—“The sustaining of an in- 
jury while using extreme muscular 
effort in pushing a heavily loaded 
truck is as much within the meaning 
of a fortuitous event as though the 
injury were the result of a fall or the 
breaking of the truck. To hold with 
the commission that if a machine 
breaks, any resulting injury to a 
workman is within the act, but if the 
man breaks, any resulting injury is 
not within the act, is too refined to 
come within the policy of the act as 
announced by the legislature!in its 
adoption and the language of the 
court in its interpretation. The ma- 
chine and the man are within the 
same class aS producing causes, and 
any injury resulting from the sudden 
giving way of the one, while used as 
a part of any industry within the act, 
is as much within the.contemplation 
of the act as the other.” Zappala v. 
Industrial Ins. Commn., 144 P. 54, 82 
Wash. 314, 316, L.R.A.1916A 295. 


[b] Illustrative causes of strains 
held accident.—(1) An attempt by a 
cement block layer while sitting to 
lift a block weighing approximately 
eighty pounds on to a foundation. 
Bystrom Bros. v. Jacobson, 155 N.W. 
919, 162 Wis. 180, L.R.A.1916D 966. 
(2) The lifting of a plank which 
stuck because of frozen ground. Tim- 
mins v. Leeds Forge Co., 83 LT.Rep. 
N.S. 120. (3) The adjusting of a beam 
while carrying it. Boardman v. Scott, 
[i902] 1 K.B. 43. (4) A miner replac- 
ing a derailed hutch. Stewart v. Wil- 
sons,. ete:;, Coal, Co.,,75) Ki (Ct: Sessa) 
120. (5) Sprain of an actor’s lez and 
pelvis. bone while turning a somer- 
sault. Watson v. Publix Riviera 
Theatre, 237 N.W. 541, 255 Mich. 115. 
(6) A plate printer following his 
usual occupation and _ sustaining a 
sprain of the wrist and a rupture of 
the synovial sac is injured within the 
meaning of the statute. In re Clark, 
Op. Sol. Dept. Labor 188. 


Accident and accidental injuries 
generally see supra § 327. 


87. Taylor’s Case, 142 A. 730, 127 
Me. 207; Sinkiewicz v. Lee & Cady, 
236 N.W. 784, 254 Mich. 218; Graybar 
Electrie Co. v. Industrial Commission 
of Utah,276 P. (161, “73 Utah 568: 
Cherdron Construction Co. v. Simp- 
kins, 214 P. 5938, 61 Utah 493. 

Accidents generally as sudden, un- 
Gesteneh, and unexpected see supra § 
328. 

88. Graybar Electric Co. v. Indus- 
trial Commission of Utah, 276 P..161, 
73 Utah 568. 


Necessity that “accident” happen at 
particular time see supra § 329. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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erally held to be “accidental” and compensable; 
and an internal injury resulting from the sudden ap- 
plication of external force is a “traumatie injury” 
under an act declaring such an injury compensable.*°® 
The courts are not agreed as to whether or not the un- 
expected, undesigned event rendering an injury ac- 
cidental must be external to the injured organ or 
muscle of the victim,®! for example, it is the rule in 
some jurisdictions that it may be the undesigned, un- 
expected, or sudden result of the strain, and not 
necessarily the strain itself which renders the injury 
accidental;°? thus an internal injury that is of it- 
self sudden, unusual, and unexpected is none the less 
accidental because its external cause is a part of the 
vietim’s ordinary work done in his usual manner.®? 
However, on the other hand, some jurisdictions hold 


89. Taylor’s Case, 142 A. 730, 127 
Me. 207; Voorhees v. Smith Schoon- 
maker Co., 92 A. 280, 86 N.J.Law 500. 


[a] Evidence that an employee 
was strong and Dealthy up to the 
time he complained of a hurt received 
while at work on heavy lifting, and 
that he died suddenly a few days 
thereafter for no other assignable 
cause, is sufficient to show that he 
had sustained some internal injury, 
aithough there were no. external 
manifestations thereof. In re Pow- 
ers, Op. Sol. Dept. Labor 214. 


90. Straight Creek Fuel Co, v. 
Hunt, 298 S.W. 686, 221 Ky. 265. 


91. See cases infra notes 92, 93. 


92. Taylor’s Case, 142 A. 730, 127 
Me. 207. 


93. Terre Haute Malleable & Mfg. 
Co. v. Wehrle, 132 N.E. 698, 76 Ind. 
App. 656; Taylor’s Case, 142 A. 730, 
127 Me. 207; Brown’s Case, 123 A. 421, 
123 Me. 424; Clover, Clayton & Co. v. 
Hughes, [1910] A.C. 242, 3 B.W.C.C. 
275; McArdle vy. Swansea Harbour 
aaees 85 L.J.K.B. 733, [1915] W.C.&I. 
448, 


94. Westbrook v. Highview, Inc., 
157 S.E. 362, 42 Ga.App. 834; Sinkie- 
wicz v. Lee & Cady, 236 N.W. 784, 254 
Mich. 218. 


[a] MNllustration.—Employee, tear- 
ing his intestine when lifting a bag 
of sugar as required by his duties, 
does not sustain ‘accidental injury” 
within the compensation law. Sinkie- 
wiez v. Lee & Cady, 236 N.W. 784, 254 
Mich. 218. 


95. Gausman v. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348; Diriscavage 
v. Pennsylvania Coal Co., 96 Pa.Super. 
189. 

96. Aggravation of previously im- 
paired condition see supra §§ 358-369. 


Causal connection between injury 
and employment see infra §§ 398-400. 


97. Kan.—Gilliland v. Ash Grove 
Lime & Portland Cement Co., 180 P. 
793, 104 Kan. 771. 


Me.—Hull’s Case, 131 A. 391, 125 
Me. 135. 


Md.—Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671. 

Mich.—Crosby v. Thorp, Hawley & 
Co., 172'N.W. 535, 206 Mich. 250, 6 A. 
L.R. 1253; La Veck v. Parke, Davis & 
Co., 157 N.W. 72, 190 Mich. 604, L.R.A. 
1916D 1277. 


Minn.—Farrell y. M. 
Sons Co., 250 N.W. 454. 


Neb.—Manning v. Pomerene, 162 N. 
W. 492, 101 Neb. 127. 


N.J.—Winter vy. 


‘ 
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dent.” 


Co., 96 A. 360, 88 N.J.Law 401. 


N.Y.—Murray v. H. P. Cummings 
Const. Co., 188 V Nay. S: 193, “197, “App. 
Div. 903 [aff 184 N.H. 549, 232 N.Y. 
507]; Fowler v. Risendorph Bottling 
Co., 161 N.Y.S. 535, 175 App. Div. 224. 


Ohio.—Industrial Commission _ of 
Ohio y. Dunham, 169 N.E. 36, 33 Ohio 
App. 237. 


Okl.—Coline Oil Corp. v. Clark, 17 
P.(2d) 372, 161 Okl. 195; Beck Min- 
ing Co. y. State Industrial Commis- 
sion), 211 Ps 69,783, Ol 34,048 Avtu.k. 
197; Winona Oil Co, v. Smithson, 209 
P. 398, 87 Okl. 226. 


Pa.—Pelusi v. Joseph Mandes & 
Sons, 167 A. 456, 109 Pa.Super. 439; 
Diriscavage v. Pennsylvania Coal Co., 
96 Pa.Super. 189. 


Tex.—Security Union Ins. Co. v. 
Alsop, (Civ.App.) 1 S.W.(2d) 921; 
Georgia Casualty Co. v. Mixner, (Civ. 
App.) 289 S.W. 420; Southwestern 
Surety Ins. Co. v. Owens, (Civ.App.) 
198 S.W. 662. 


Eng.—Aitken v. Finlayson, 7 B.W. 
G:CAg1s: 


[a] Tllustrations.—(1) Where a 
traveling salesman was delayed by a 
customer and missed a bus, and had 
to carry grips weighing eighty pounds 
to a station, and became excited when 
he heard the train, and ran and broke 
a blood vessel in his brain, causing 
paralysis, injury was the result of an 
“accident,” within the Workmen’s 
Compensation Act. Crosby v. Thorp, 
Hawley & Co., 172 N.W. 535, 206° Mich. 
250, 6 A.L.R. 1258. (2) Where an em- 
ployee died in the course of his em- 
ployment from a rupture of the aorta, 
caused by “an extra effort in vomit- 
ing,” while engaged in his work, a 
claimant, irrespective of anterior 
causes, was entitled to compensation, 
as the rupture itself occurring from 
such effort would constitute acci- 
dental ‘‘violence to the physical 
structure of the body.” Clark y. Le- 
high Valley Coal Co.; 107 A. 858, 264 
Pa. 529. (3) Death of an employee 
suffering a cerebral hemorrhage while 
moving a flat car into position in a 
gravel pit, on a hot day, is compensa- 
ble when it appears that the day was 
one of the hottest of the year and that 
the radiation from the sand intensi- 
fied the heat to an unusual degree, 
and that there was no breeze, and the 
exertion of the victim was extraordi- 
nary. Murray v. H. P. Cummings 
Const. Co., 188 N.Y.S. 193, 197 App. 
eOT; 903 [aff 184 N.E. 549, 232 N.Y. 


{b] Apoplexy or cerebral hemor. 
rhage.—(1) Cerebral hemorrhage, or 
apoplexy, when occasioned by some 
unusual and extraordinary condition 
in the employment is usually held to 
be accidental in its nature, and com- 
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that, where the internal injury occurs when the em- 
ployee is doing the work he was employed to do and 
doing it in his usual manner, it is not accidental,®* 
for in order that the injury be accidental there must 
have been some untoward occurrence aside from the 
usual course of events.°® 


[§ 372] b. Injuries to Blood Vessels or Heart.°° 
A bursting of, or injury to, a blood vessel®? or an in- 
jury to the heart®® due to some unusual or extraor- 
dinary strain or effort on the part of the workman 
or to some unusual condition in the employment is 
generally considered to be a compensable “acei- 
While the mere fact that an employee suf- 
fers a heart or blood vessel injury while engaged in 
his work does not render it accidental within the 
acts,°® yet, under some decisions, it is not necessary 


pensable, Hull’s Case, 131 A. 391, 125 
Me. 135; Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671; La Veck v. Parke, 
Davis & Co., 157 N.W. 72, 190 Mich. 
604, L.R.A.1916D 1277; Murray v. H. 
P. Cummings Const. Co., 188 N.Y.S.’ 
193, 197 App.Div. 903 [aff 134 N.B. 
549, 282 N.Y. 507]; Fowler v. Rise- 
dorph Bottling. Co., 161 N.Y.S. 535, 
175 App.Div. 224; Coline Oil Corpo- 
ration y. Clark, 17 P.(2d) 372, 161 OKL- 
195; Beck Mining Co. v. State Indus- 
trial Commission, 211 P. 69, 88 Okl. 
34, 28 A-L.R. 197; McCoy v. Spriggs, 
157 A. 528, 102 Pa.Super. 500; Diris-- 
cavage v. Pennsylvania Coal Co., 96, 
Pa.Super. 189; Zborovian v. Suffolk. 
Anthracite Collieries Co., 93 Pa.Super. 
320; Security Union Ins. Co. v. Alsop, 
(Tex.Civ.App.) 1S.W.(2d) 921; Aitken 
v. Finlayson, 7 B.W.C.C. 918. Olson 
v. Steamship Dorset, 6 B.W.C.C. 658; 
Broforst v. Steamship Blomfield, 6 B.. 
W.C.C. 613; Johnson vy. The Ship Tor- 
rington, 3 B.W.C.C. 68. (2) An em- 
ployee’s death from a cerebral hemor- 
rhage, caused by the bursting of a 
blood vessel as a result of hardened 
arteries and overexertion, is compen- 
sable, within the statute defining “in- 
jury.” Metcalf v. Department of La- 
bor and Industries, 11 P.(2d) 821, 168 
Wash. 305. (3) Breaking of artery in 
brain may be found due to accident 
in the inhalation of carbon monoxide. 
Deans: London, ete., R. Co., 3 B.W.C. 
. 351. 


98. Conn.—Richardson v. City of 
New Haven, 158 A. 886, 114 Conn. 389. 


La.—-Wright v. Louisiana Ice & 
Utilities Co., 188 So. 450, 19 La.App. 
173; Becton v. Deas Paving Co., 3 La. 
App. 683. 


N.Y.—Thompson vy. City of Bing- 
cue 218 N.Y.S. 855, 218 App.Div. 


Ohio.—Industrial _Commission of 
Ohio v. Smith, 187 N.E. 129, 45 Ohio 
App. 362. ; 


_Utah.—Cherdron Const. Co. 
Simpkins, 214 P. 593, 61 Utah 493. 


{a] Particular heart injuries held 
compensable: (1) Heart strain. Rich- 
ardson v. City of New Haven, 158 A. 
886, 114 Conn. 389. (2) Enlargement 
or dilation. Wright v. Louisiana Ice 
& Utilities Co., 138 So. 450, 19 Wa: 
App. 173; Becton .v. Deas Paving Co., 
3..La.App. 683; Thompson vy. City of 
Binghamton, 218 N.Y.S. 855, 218 App. 
Div. 451. (8) Mitral lesion. Indus- 
trial Commission of Ohio v. Smith, 
187 N.E. 129, 45 Ohio App. 362: 
Cherdron Const. Co. y. Simpkins, 214 
P. 5938, 61 Utah 493. 


99. Mass.—In re Sanderson’s Case, 
113 N.E. 355, 224 Mass. 558. 

Mich.—Guthrie vy. Detroit Ship- 
building €o:., 167 N.W. 37, 200 Mich. 
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that the conditions under which it occurs be unusual 
or unexpected, for in some jurisdictions if a work- 
man, by reason of strain caused by doing his ordinary 
work in his usual way, injures his heart or bursts a 
blood vessel, the injury is held to be accidental; ? and 
it is also held that, where the injury is directly trace- 
able to a time, place, and cause, and it occurs in the 
course of his employment, it is not necessary that. 
there be a showing of extraordinary energy sud- 


355. ’ 


Ohio.—Industrial Commission of 
Ohio v. Franken, 185 N.E. 199, 126 
Ohio St. 299. 


Utah.—Tageart v. Industrial Com- 
mission of Utah, 12 P.(2d) 356, 79 
Utah 598. : 


Va.—Crews v. Mosley Bros., 138 S. 
EH. 494, 148 Va. 125. 


Eng.—McFarlane v. Hutton, 96 L. 
JK.B. 357,) [1927]. W.G.&t. 270; Kerr 
v. Ritchies, 6 B.W.C.C. 419; Beau- 
mont y. Underground Electric R. Co., 
5 B.W.C.C. 247; O'Hara v. Hayes, 3 
B.W.C.C. 586; Barnabas v. Bersham 


Colliery Co., 3 B.W.C.C. 216; Coe v. 
Fife Coal Co., 2 B.W.C.C. 8. 
[a] Illustrations.—(1) Where a 


workman suffers a ruptured blood 
vessel while he pauses in the day’s 
work to converse with a fellow em- 
ployee, his injury is not the result of 
an “accident,” there being no inter- 
vention of any unexpected or for- 
tuitous event. Pelusi v. Joseph Man- 
des & Sons, 167 A. 456, 109 Pa.Super. 
439. (2) Hemorrhage, due to nat- 
ural causes, and not produced by the 
fall of an employee from his em- 
ployer’s wagon, which he was driving 
in the course of his employment, was 
not an injury arising out of his em- 
ployment within the Workmen’s Com- 
pensation Act. In re Sanderson’s 
Case, 113 N.E. 355, 224 Mass. 7558. 
(3) <Apoplexy occurring without 
traumatic injury or overexertion, fol- 
lowed by apoplexy and death in eight 
days, is not compensable as an “acci- 
dent.” Crews y. Moseley Bros., 138 
S.E. 494, 148 Va. 125. ‘(4) Where an 
employee died from mitral regurgita- 
tion immediately after lifting a metal 
cover weighing one 
pounds, being assisted by two other 
workmen, the strain of the lifting was 
not fortuitous, when two men had 
just previously lifted the same cov- 
er. Guthrie v. Detroit Shipbuilding 
Co., 167 N.W..37, 200 Mich, 355. (5) 
Where a servant who died from mitral 
regurgitation had been working for 
eight hours, had a rest of two hours, 
and had worked six more, the length 
of the working day was not so out 
of the ordinary as to be fortuitous 
when he had before worked as much 
as thirty-one and a quarter hours in 
two days. Guthrie vy. Detroit Ship- 
building Co., supra. 


Necessity of causal connection gen- 
erally see infra § 398. 


1. Manning v. Pomerene, 162 N.W. 
492, 101 Neb. 127; Georgia Casualty 
Co. v. Mixner, (Tex.Civ.App.) 289 S. 
W. 420; Clover, Clayton & Co. v. 
gue her: [1910]. -A.@.. 242, 3. BuW.G.GC. 
275. 


[a] Unforeseen event may be the 
straining, weakening, or lesion of the 
blood vessel. Manning v. Pomerene, 
162 .N.W. 492, 101 Neb. 127. 


2. Brown’s Case, 123 A. 421, 123 
Me. 424; Patrick v. J. B. Ham Co., 
111 A. 912, 119 Me. 510, 13 A.L.R. 427 
{foll Hull’s Case, 131 A. 391, 125 Me. 
135]; Clover, Clayton & Co. v. Hughes, 
[1910] A.C. 242, 2 B.W.C.C. 275; 


hundred fifty 
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McArdle vy. Swansea Harbour Trust, 
85 L.J.K.B. 733, [1915] W.C.&I. 448. 


[a] Analogy.—‘If a laborer per- 
forming his ordinary task in his 
wonted way, by reason of strain, 
breaks his wrist, nobody would ques- 
tion the accidental nature of the in- 
jury. If instead of his wrist it is an 
artery, that breaks, the occurrence is 
just as clearly an accident. And if 
the strain, instead of causing the 
rupture of a subordinate blood vessel, 
produces a sudden dilation of the 
heart itself, the occurrence is none 
the less accidental.” Brown’s Case, 
123 A. 421, 422, 123 Me. 424. 


[b] Test is merely whether or not 
the work in which the victim was 
then engaged caused, the hemorrhage 
to occur. ‘Patrick v.’ J. B. Ham Co., 
111 A. 912, 119 Me. 510, 13 A’L.R. 427 
frou Hull’s Case, 131 A. 391, 125 Me. 


{c] Illustrations.—(1) Acute heart 
dilation while shoveling snow from 
a roof is an “accident” within the 
Workmen’s Compensation Act, since 
an internal injury that is sudden, un- 
usual, and unexpected is none the less 
an “accident” because. its external 
cause is part of the victim’s ordinary 
work. Brown’s Case, 123 A. 421, 123 
Me. 424, (2) The bursting of a blood 
vessel by the increased blood pres- 
sure resulting from the exertion of 
an employee in lifting a sack of grain, 
it being part of his usual duties to 
lift grain sacks, is an “accident” with- 
in the Workmen’s Compensation Act, 
“accident” being defined as an unde- 
signed or unexpected event. Patrick 
v. J. B. Ham. Co., 1117A. 912; 119 “Me. 
BLOM Ss GALL Re a2. 


{d] Evidence held to sustain find- 
ing that an employee’s death from 
rupture of a blood vessel due to mus- 
cular strain and exertion was an ac- 
cident arising out’of, and in the 
course of, his employment within the 
Workmen’s Compensation Act. State 
v. District Court of Brown County, 
162 N.W. 678, 137 Minn. 30. 


3. E. Baggot Co. v.. Industrial 
Commission, 125 N.E. 254, 290 Ill. 530, 
K,, Agia Re L6LT; 


4 Gausman v. R. T. Pearson Co., 


131 A. 247, 284 Pa. 348; Diriscavage 
Fee are Coal Co., 96 Pa.Super. 


5. “Hernia”.29 C.J. p 349. 
“Rupture” 54 C.J. p 1112. 


6 Ala.—Gulf States Creosoting 
or v. Walker, 139 So. 261, 224 Ala. 


Colo.—Central Surety & Insurance 
Corporation y. Industrial Commission 
of Colorado, 271 P. 617, 84 Colo. 481; 
Industrial Commission. of Colorado vy. 
We A. Hover & Co., 259 P. 509, 82 Colo. 
3835. 


La.—Jacobs v. Southwestern Gas & 
Electric Co., (App.) 150 So. 402; Bos- 
sier v. Louisiana Oil Refining Cor- 
poration, 3 La.App. 205. 


Mich.—Bell y. Hayes-Ionia Cos 158 
N.W. 179, 192 Mich. 90; Robbins v. 
Original Gas Engine Co., 157 N.W. 
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denly displayed;? however, elsewhere it is the rule 
that, in order to render such injury accidental under 
_ the statutes, there must have been some untoward 
occurrence aside from the usual course of events.* 


[§ 373] ce. Hernia’—(1) In General. The term 
“accident,” as employed in the compensation acts, 
is broad enough to include a hernia or rupture sus- 
tained by reason of muscular strain or overexertion.® 


437, 191 Mieh. 122. 


Pa.—Mulligan y. E. Keeler Co., 19 
Pa.Dist.&Co. 84. 


Utah.—Livingston vy. Industrial 
Commission of Utah, 251 P. 368, 68 
Utah 567. m= 


Wash.—Zappala vy» Industrial: Ins. 
Commn., 144 P. 54, 82 Wash. 314, L.R. 
A.1916A 295. 


W.Va.—Poccardi v. Public Service 
Commn., 84 S.E. 242, 75 W.Va. 542,’ 
L.R.A.1916A 299. 


Eng,—Fenton v. Thorley, [1903] A. 
C. 443, 5 W.C.C. 1; Brown vy. Kemp, 
6 B.W.C.C. 725; Hewitt v. Stanley, 6 
B.W.C.C. 501; Fulford v. Northfleet 
Coals Yetc.,, Co;,, te Buw.C:C. 2222 


Que.—Torchia v. Canadian Steel 
Foundries, 62 Que.Super. 9. 


{a] Possibility of rupture from 
strain.—‘‘Responding to medical crit- 
icism of the theory of rupture by 
strain or exertion, the Washington 
Industria] Insurance Commission has 
adopted rules requiring proof, in 
cases of claims predicated on hernia: 
(1) That its origin was recent; (2) 
that it was accompanied by pain; (3) 
that it was immediately preceded by 
accidental strain in’ hazardous em- 
ployment; and (4) that‘it did not pre- 
viously exist. Similar rules have 
been adopted by. the Committee. 
Notwithstanding the criticism calling 
forth these rules, they impliedly ad- 
mit possibility and probability of 
rupture from a strain, when the 
strain and _ the rupture are in close 
relation. So does an article by the 
attorney for the Michigan compensa- 
tion board, published in the National 
Compensation Journal, brought to our 
attention by the brief for the Com- 
mission. Both the rules and _ the 
thesis admit the English proposition 
that an internal injury, resulting 
from a strain while at work, is an ac- 
cident, within the meaning of the act, 
and their limitations or restrictions 
upon proof of the fact have not been 
judicially approved.” Poccardi_ v. 
Public Service Commn., 75 W.Va. 542, 
84 S.E. 242, 244, L.R.A.1916A 299. 


[b] Evidence.—(1) Proof of ap- 
parent previous good health, a heavy 
and unusual lift in the course of work, 
the discovery of the rupture on the 
second day thereafter, death from a 
surgical operation for relief thereof, 
and the opinion of the operating sur- 
geon that the rupture was caused by 
the lifting, is sufficient to. establish 
accidental injury in the course’ of em- 
ployment. Poceardi v. Public Serv- 
ice Commn., 84 S.E. 242, 75 W.Va. 542, 
L.R.A.1916A 299. (2) Evidence was 
held not to show that the rupture was 
caused by accident. Marshall v. 
Sheppard, 6 B.W.C.C. 571 (fall); 
Clarkson v. Charente 8. S. Co., 6 B.W. 
C.C. 540. (3) Evidence held sufficient 
to show strangulated hernia. Rouleau 
Le Hughes & Son, 14 Pa.Dist.&Co. 


[c] “Strain” distinguished.—‘‘Her- 
nia,” as distinguished from “strain,” 
which is the cause thereof, is protru- 
sion of any viscus or tissue through 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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While it is generally held that a hernia occasioned 
by an extraordinary, unusual, or unexpected exertion 
is a compensable “accident” within the acts,” yet 
there is disharmony among the various courts as to 
whether or not a hernia is compensable if occasioned 
by the workman’s ordinary work done in his usual 
manner.’ In some jurisdictions a hernia resulting to 
an employee from an act done in the ordinary per- 
formance of his duties, done in a manner not unusual 
or unexpected, is not an injury by accident;® on the 
other hand, it is the rule elsewhere that an employee 
doing his work in his normal and regular way, where- 
by he sustains a hernia, suffers an accident for which 
he may obtain compensation.!°. Of course, where no 
causal connection exists between the hernia and the 


accident alleged to have occasioned 


an abnormal opening in the cavity in 
which it is normally confined. Cen- 
tral Surety & Insurance Corporation 
v. Industrial Commission of Colorado, 
271 P. 617, 84 Colo. 481. 


[d] Attendance of physician.—(1) 
Where a statute provides that a her- 
nia to be compensable must cause 
such physical distress that the at- 
tendance of a physician was required 
within forty-eight hours, attendance 
of a licensed physician within forty- 
eight hours after the employee receiv- 
ed a hernia is not an essential pre- 
requisite to recovery of compensation 
where the situation is such that there 
is no physician to go on the errand. 
Racca v. Parkersburg Rig & Reel Co., 
6 La.App. 532. (2) That a workman 
at the time of accident sustains an 
injury known to the employer which 
eauses disability does not permit re- 
covery of compensation for hernia 
without strict compliance with the 
statute requiring notice to the em- 
ployer and attendance of a physician 
within forty-eight hours. Jones v. 
Frost Lumber Industries, 124 So. 616, 
12 La.App. 254. 


7. Ga.—American Mutual Liabil- 
ity Ins. Co. v. McCarty, 165 S.E. 291, 
45 Ga.App. 483. 


La.—MecMullen vy. Louisiana Cen- 
tral Lumber Co., 3 La.App. 562. 


Mich.—Schanning v. Standard Cast- 
ings Co., 169 N.W. 879, 203 Mich. 612. 


Minn.—Bauman vy. Roth Downs 
Mfg. Co., 224 N.W. 459, 177 Minn. 98; 
Klika v. Independent School Dist. No. 
79, 207 N.W. 185, 166 Minn. 55 [aff 
202 N.W. 30, 161 Minn. 461]. 


N.Y.—Jordan v. Decorative Co., 130 
N.E. 634, 230 N.Y. 522. 


Ohio.—Industrial Commission 
Poicen, 169 N.E. 305, 121 Ohio St. 37 


Pa.—Bontempt v. Suburban Const. 
Co., 163 A. 46, 107 Pa.Super. 258. 


Wash.—Zappala v. Industrial Ins. 
Commn., 144 P. 54, 82 Wash. 314, L 
R.A.1916A 295. 


W.Va.—Poccardi vy, Public Service 
Commn., 84 S.E. 242, 75 W.Va. 542, 
L.R.A.1916A 299. 


{a] Slipping unnecessary.—Hernia 
which a quarry employee sustained 
while prizing loose wedged rock, al- 
though the employee did not slip, is 
compensable as resulting from ‘“in- 
jury by accident,” within L. (1920) p 
167 § 2(e), as amended by L. (1922) 
p 186 § American Mut. Liability 
Ins. Co. v. McCarty, 165 S.E. 291, 45 
Ga.App. 483. 


[b] Unusual coughing spell.—Her- 
nia resulting from an unusual cough- 
ing spell caused by sulphuric fumes 
in the department where the employee 
worked is injury compensable under 


v. 
7. 


‘ 


WORKMEN’S COMPENSATION ACTS 


jury.t3 


it, no compensa- 


the Workmen’s Compensation Act, 
even though the gasses in the place 
of work caused a great deal of cough- 
ing among the employees. Industrial 
Commission v. Polcen, 169 N.H. 305, 
121 Ohio St. 377. 


[c] Rupture as injury.—Rupture 
while attempting to crank a car is an 
“injury” within the meaning of Work- 
men’s Compensation Law (Rev. St. 
[1925] art 8306 § 12b subd 1). Texas 
Indemnity Ins. Co. v. Holloway, (Tex. 
Civ.App.) 30 S.W.(2d) 921 [aff 
(Commn.App.) 40 S.W.(2d) 75]. 


8. See infra text and notes 9, 10. 
9. Westbrook y. Highview, Inc., 
157 S.E. 362, 42 Ga.App. 834; Atlan- 


tic Coast Shipping Co. v. Stasiak, 148 
A. 452,158 Md. 349; Tackles v. Bryant 
& Detwiler Co., 167 N.W. 36, 200 Mich. 
350; Kutschmar v. Briggs Mfg. Co., 
163 N.W. 933,.197 Mich. 146, L.R.A. 
1918B 1133; Industrial Commission 
of Ohio v. King, 187 N.H. 253, 45 Ohio 
App. 425. 


[a] Tiustration.—Hernia sustain- 
ed by a cabinet maker while sliding 
a cabinet in the performance of his 
ordinary duties and in the ordinary 
manner did not result from ‘injury 
by accident” and was-not- compensa- 
ble. Westbrook v. Highview, Inc., 157 
S.E. 362, 42 Ga.App. 834. 


10. Travelers’ Ins. Co. v. Locke, 
56 F.(2d) 443; Terre Haute Malleable 
& Mfg. Co. v. Wehrle, 132 N.E. 698, 
76 Ind.App. 656; Guillod v. Kansas 
City Power & Light Co., 18 S.W.(2d) 
97, 224 Mo.App. 382 [cause transfer- 
red from 11 S.W.(2d) 1036, 321 Mo. 
586]; Carr v. Murch Bros. Const. Co., 
21 S.W.(2d) 897, 223 Mo.App. 788; 
Lawrence yv. Stark Bros. Nurseries & 
Orchards Co., (Mo.App.) 18 S.W.(2d) 
89; Drecksmith v. Universal Carload- 
ing & Distributing Co., (Mo.App.) 18 
S.W.(2d). 86; Lancaster v. Blackwell 
Colliery Co., 89 L.J.K.B. 609. 


[a] External accident unneces- 
sary.—It is not required in this class 
of cases that there be an accident ex- 
ternal to the body of the workman, 
that is, a mishap in the environment 
which results in injury to his body. 
Terre Haute Malleable & Mfg. Co. v. 
Wehrle, 132 N.E. 698, 76 Ind.App. 656. 


{b] Statutory limitation as _ to 
computation of compensation for 
hernia, setting out four specific pre- 
requisites for recovery of compensa- 
tion, extends only to claims for per- 
manent partial disability. Lawrence 
v. Stark Bros. Nurseries & Orchards 
Co., (Mo.App:) 18 S.W.(2d) 89; Dreck- 
smith v. Universal Carloading & Dis- 
tributing Co., (Mo.App.) 18 S.W.(2d) 
86; Von Cloedt.v. Yellow Taxicab Co., 
18 S.W.(2d) 84, 223 Mo.App. 376. 


11. Burleson y. Steinman Coal Cor- 
poration, 133 S.H. 663, 145 Va. 79; 


tion is allowable.*! 
matic hernia” resulting from the application of force 
directly to the abdominal wall and received in the 
course of employment is compensable.*? 


Immediate appearance of hernia. 
visions of some of the compensation acts it is re- 
quired that the hernia, to be compensable, must have 
immediately followed an accident,’ or that it have 
been immediately preceded by an accidental strain,!® 
or the requirement may be that the hernia must have 
appeared suddenly or immediately.1® 


[71 C.J.] 621 


In some jurisdictions a “trau- 


Recurring hernia. The same hernia recurring with- 
in a short time after a proper and skillful operation 
is compensable, it being traceable to the original in- 


Under the pro- 


However, 


Walker v. Murray, [1911] S.C. 825, 48 
Sc.L.Rep. 741, 4 B.W.C.C. 409; Clark- 
eon v. Charente S. S. Co., 6 B.W.C.C. 
540. 


Causal connection generally see in- . 
fra § 390. 


12. Racca v. Parkersburg Rig & 
Reel Co., 6 La.App. 532, 


[a] Statute construed.—Where a 
statute ‘provides that, ‘where there 
is a real traumatic hernia, resulting 
from the application of force, direct- 
ly to the abdominal wall, compensa- 
tion will be allowed,’ and then pro- 
ceeds to say that all other cases will 
be considered as of slow development 
and not compensable, being a disease 
rather than an accidental injury, un- 
less conclusive proof is offered that 
the hernia was immediately caused by 
such sudden effort or severe strain: 
First, that the descent of the hernia 
immediately . . . [followed] the 
cause; second, that there was severe 
pain in the hernial region; third, that 
there was such prostration that the 
employee was compelled to cease 
work immediately; fourth, that the 
above facts were of such _ severity 
that the same was noticed by the 
claimant and communicated to the 
employer within forty-eight hours 
after the occurrence of the hernia; 
fifth, that there was such physical 
distress that the attendance of a li- 
censed physician was required within 
forty-eight hours after the occurrence 
of the hernia,’ the provisions as to 
all other cases being considered as 
of slow development, etc., are for the 
guidance of the courts in determining 
the existence of traumatic hernia and 
they do not modify the law that real 
traumatic hernia is compensable. 
Racca v. Parkersburg Rig & Reel Co., 
6 La.App. 532. 


13. Crawford v. Tampa _ Inter- 
Ocean §S. S. Co., (La.App.) 150 So. 875. 


_[a] Words “recurring hernia” sig- 
nify a return of the former hernia. 
Crawford v. Tampa Inter-Ocean S. S. 
Co., (La.App.) 150 So. 875. 


14. Westbrook v. Highview, Inc., 
157 S.E. 362, 42 Ga.App. 834; Crow v. 
Raymond Concrete Pile Co., 123 So. 
413, 11 LasApp. 549; Ussery v. Er- 


langer Cotton Mills, 161 S.E. 307, 2 
N.C. 688. : oe 
15. Central Surety & Insurance 


Corporation v. Industrial Commission 
of Colorado, 271 P. 617, 84 Colo. 481; 


16. Hay v. Swiss Oil Co., 60 S.w. 
(2d) 385, 249 Ky. 165; Frank A. Mc-~ 
Bride Co. v. Kuehn, 168 A. 64, 11 N. 


ae uo Ce EnS.-{ Coney, 
ashington, Dex.Civ.App.) 5 S.W. 
(2d). 783. 

[a] Claim for hernia is defeated 


by a finding against its sudden and 
immediate appearance. Travelers’ 
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these requirements should not be too narrowly con- 
strued;17 they merely mean that the rupture exist 
immediately and not that the knot or bulge appear 
immediately,!® or as some courts say, the statutes 
require only that the hernia appear in such a manner 
as to make it clear that the descent was the effect of 
the strain,’® and also of the pain complained of 
which forced cessation of work.?° 


Immediate cessation of work. Where a statute re- 
quires that “inability to work immediately . . . 
[follow] the accident,” an employee continuing to 
work for a week after the accident is not entitled to 
compensation.2!_ However, where a workman experi- 
ences a sudden and intense hernial pain and has to 
cease his usual work and. perform light work for the 
remainder of the day, he is forced to “cease work 
immediately” under a statute containing that require- 
ment for a compensable hernia.?? 


[§ 374] (2) Preéxisting Hernia or Weakened 
Structural Condition.2* A strain resulting in the ag- 
gravation of a previous hernia may be an “acci- 
dental” injury compensable under the acts.** Fur- 
thermore, the presence of a structural weakness or-of 


‘Ins. Co. v. Washington, (Tex.Civ. 
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pear for over two months. Maryland 


[§§ 373-875 


actual pain antedating the injury in the region where 
the injury occurs does not preclude a recovery if the 
injury itself is distinet and the result of a particular 
strain causing the sudden protrusion of the intes- 
tine,2> and it is immaterial whether the strain 
brought on the hernia or merely hastened an inevita- 
ble hernia due to the weakened structure.”® How- 
ever, in some jurisdictions it is the rule that, where 
an employee proceeds to work with a descended her- 
nia, the fact that additional viscera find their way 
into the hernia sac coincident with some effort or 
strain occasioned by his employment will not make 
it a compensable accident.2* An injury consisting 
of an aggravation into a disabling condition of a pre- 
existing hernia has been held to be ‘an “aggravation 
of a disease” existing prior to the-injury under a 
compensation statute.?§ ‘ 


[§ 375] 8. Consequences of Exposure to Heat; 
Sunstroke; Burns.* Although, under workmen’s 
compensation acts which have been construed to re- 
quire that for harm to be compensable it must be 
an accidental injury, compensation has been denied 


“for Harm resulting from heat stroke and sunstroke 


absence of special statutory provi- 


App.) 5 S.W.(2d) 783. 


17. Central Surety & Insurance 
‘Corporation v. Industrial Commission 
of Colorado, 271 P. 617, 84 Colo. 481; 
“Hay v. Swiss Oil Co., 60 S.W.(2d) 385, 
-249 Ky. 165; Maryland Casualty Co. 
v. Robinson, 141 S.E. 225, 149 Va. 307. 


[a] Intervening interval.—The re- 
‘quirement that hernia, to be compen- 
-sable,.must have been “immediately” 
-preceded by accidental strain, permits 
a sufficient interval to intervene for 
-effect:.to follow. cause in the usual 
.eourse, within Workmen’s Compensa- 
-tion Act § 80. Central Surety & In- 
surance Corporation v. Industrial 
‘Commission of Colorado, 271 P. 617, 
84 Colo. 481. 


18. Hay v. Swiss Oil Co., 60 S.W. 
(2d) 385, 249 Ky. 165; Maryland 
Casualty Co. v. Robinson, 141 S.E. 225, 
149 Va. 307. a 


[a] External knot need not be 
visible immediately to satisfy com- 
pensation statute requiring hernia to 
appear “suddenly.” Maryland Casual- 
ty Co. v. Robinson, 141 S.E. 225, 149 
Va. 307. 


19. Borodaeff v. Province Line 
Dairy, 163 A. 892, 110 N.J.Law 20 [aff 
160 A. 513, 109 N.J.Law 25]; Frank A. 
McBride Co. v. Kuehn, 168 A. 64, 11 
N.J.Misc. 764. 


[a] Six hours.—Where protrusion 
was noticed five or six hours after ac- 
cident, hernia was held to have de- 
scended immediately, within the com- 
pensation act, requiring proof of de- 
scent “immediately following cause” 
before an employee can recover com- 
pensation. Frank A. McBride Co. y. 
Kuéhn, 168 A. 64, 11 N.J.Misc. 764. 


[b] One month.—Hernia appeared 
suddenly and immediately following 
injury, within the statute authoriz- 
ing compensation therefor, although 
knot did not appear for _a month. 
Hay v. Swiss Oil Co., 60 S.W.(2d) 385, 
249 Ky. 165. 


[ec] Bwo months.—Hernia was 
held to have “immediately followed 
accident” within the compensation 
act, although visible knot did not ap- 


Casualty Co. v. Robinson, 141 S.E. 225, 
149 Va. 307. 


20. Borodaeff v. Province Line 
Dairy, 163 A. 892, 110 N.J.Law 20 [aff 
160 A. 513, 109 N.J.Law 25); Frank 
A. McBride Co. v. Kuehn, 168 A. 64, 
11 N.J.Mise. 764. 


Immediate cessation of work see in- 
fra text and note 21 


21. O’Brien v. Wise & Upson Co., 
143 A. 155, 108 Conn. 309. 


22. Frank A. McBride Co. v. Kuehn, 
168 A. 64, 11 N.J.Mise. 764. 


23. Aggravation of previously im- 
paired condition generally see supra 
§§ 358-369. 


24. Ind.—Krenz v. Ferguson Coal 
Co., 154 N.E. 385, 85 Ind.App. 347; 
Puritan Bed Spring Co. v. Wolfe, 120 
N.E. 417, 68 Ind.App. 330. 


La.—Jacobs v. Southwestern Gas 
& Electric Co., (App.) 150 So. 402; 
Ludd v. Van Hoose, 129 So. 375, 14 
La.App. 276. 


Mo.—Carr v. Murch Bros. Const. 
Co., 21 S.W.(2d) 897, 223 Mo.App. 788; 
Lawrence v. Stark Bros. Nurseries & 
Orchards Co., (App.) 18 S.W.(2d) 89; 
Von Cloedt v. Yellow Taxicab Co., 18 
S.W.(2d) 84, 223 Mo.App. 376. 


Utah.—McEwan v. Industrial Com- 
Pnlenton of Utah, 217 P. 690, 61 Utah 


Eng.—Brown v. Kemp, 6 B.W.C.C. 
725; Scales v. West Norfolk Farm- 
ers’ Manure, etc., Co., 6 B.W.C.C. 188. 


[a] Strangulation of previous 
hernia as compensable.—Krenz v. 
Ferguson Coal Co., 154 N.E. 35, 85 
Ind.App. 347; Carr v. Murch Bros. 
Const. Co., 21 S.W.(2d) 897, 223 Mo. 
App. 788; Baker v. Industrial Com- 
mission of Ohio, 186 N.E. 10, 44 Ohio 
App. 539; McEwan v. Industrial Com- 
muesten of Utah, 217 P. 690, 61 Utah 
585. 


[b] Determination by commis- 
sion’s rules.—Whether the descent 
and strangulation of a preéxisting 
hernia is an injury resulting from an 
accident within the industrial act 
should be determined mainly, in the 


*By JOHN F. MCDONALD (§§ 375-386). 


sion, by the rules of the industrial 
commission in hernia cases. McHKwan 
v. Industrial Commission of Utah, 217 
P. 690, 61 Utah 585. 


[ec] Evidence held to show that 
employee who sustained hernia while 
working had never had a hernia be- 
fore nor any indications of one. Har- 
ris v. State Industrial Accident Com- 
mission, 293 P. 659, 110 Cal.App. 46. 


Necessity for unusual strain see 
supra § 3738. 


25. Grisham v. 
Co., 1 La.App. 56; 
Breck Const. Co., 159 N.W. 311, 193 
Mich. 197; Bell v. Hayes-Ionia Co., 
158 N.W. 179, 192 Mich. 90; Robbins 
v. Original Gas Engine Co., 157 N.W. 
437, 191 Mich. 122; Baker v. Indus- 
trial Commission of Ohio, 186 N.E. 
10, 44 Ohio App. 539; Casper Cone Co. 
v. Industrial Commission, 161 N.W. 
784, 165 Wis. 255, L.R.A.1917E 504. 


[a] Congenital predisposition.— 
Hernia resulting from an accidental 
slipping is compensable under the 
Workmen’s’ Compensation Act, al- 
though the employee had a congenital 
predisposition to such infirmity. Cas- 
per Cone Co. vy. Industrial Commis- 
sion, 161 N.W. 784, 165 Wis. 255, L. 
R.A.1917E 504. 


26. Danzy v. Crowell & Spencer 
Lumber Co., 134 So. 267, 16 La.App. 
300; Ludd v. Van Hoose, 129 So. 375, 
14 La.App. 276. 


27. Petrusko -v. 
Coal Co., 
288. 


[a] Particularly where the work- 
man’s condition is such that any 
ordinary exertion would have affected 
the hernia from which he was suffer- 
ing. Petrusko v. Jeddo Highland Coal 
Co., 167 A. 242, 109 Pa.Super. 288. 


28. Bige v. State Industrial Acci- 
dent Commission, 287 PD iiGgwitosean. 
App. 210. 


tak erp ti generally see supra §§ 335— 


Wray-Dickinson 
Hurley v. Selden- 


Jeddo Highland 
167 A. 242, 109 Pa.Super. 


Aggravation of previously impaired 
qoniesaie generally see supra §§ 358— 


od 
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on the ground that the harm is in the nature of an 
occupational disease,?® under other such statutes 
death or disability from heat stroke or sunstroke 
has been held to be compensable as an injury sus- 
tained by accident as required by the statute.®° 
Death or disability resulting from exposure to heat 
may constitute a compensable injury within the 
workmen’s compensation acts when the harm re- 
sulting from such exposure falls within the mean- 
ing of the particular words used by the compensa- 
tion acts to designate when compensation may be 


29. See cases infra this note. 


[a] In Michigan (1) under stat- 
utes construed to require that an in- 
jury to be compensable must be acci- 
dental, harm resulting from heat 
prostration has been held not to be a 
compensable injury within the stat- 
ute. Roach v, Kelsey Wheel Co., 167 
N.W. 338, 200 Mich. 299.- (2) Thus 
where an employee engaged in remov- 
ing old and placing new brickwork 
around one of the boilers in a plant 
died as a result of heat prostration, 
it not appearing that he exercised 
himself in any unusual manner or to 
an unusual degree different from oth- 
er employees, it was held that his 
death could not be deemed accidental 
within the workmen’s compensation 
act so as to warrant an award. Roach 
v. Kelsey Wheel Co., supra. (3) Com- 
pensation was denied for a death re- 
sulting from a heat stroke or sun- 
stroke suffered by.a police patrolman 
in the course of his duties. Doyle v. 
City of Saginaw, 243 N.W. 27, 29, 258 
Mich. 467 (saying: “Sunstroke 
may be regarded in the same light as 
an occupational disease, and not with- 
in the purview of the act’). 


30. See cases infra this note. 
[a] In Texas (1) where the words 
“injury” and “personal injury’ as 


used in the compensation statutes are 
used in the sense. of “injury by acci- 
dent” or “accidental injury,” harm re- 
sulting from heatstroke or sunstroke 
is compensable. Hebert v. New Am- 
sterdam Casualty Co., (Commn.App.) 
1 S.W.(2d) 608 [rev (Civ.App.) 296 
S.W. 688, reh den (Commn.App.) 3 S. 
W(2d) 425]. (2) Thus, where a 
workman engaged in very arduous la- 
bor of loading heavy logs onto a wag- 
on within a forest where the sun’s 
heat as it struck his body might have 
been intensified by the nature of the 
premises died as a result of sunstroke 
or heatstroke his death was held to 
be compensable under the .statute. 
Hebert v. New Amsterdam Casualty 
Co., supra. (3) Death of a construc- 
tion company employee from a heat 
stroke or sunstroke incurred while he 
was mixing mortar in an exposed 
place was held to be an accidental 
injury within the requirement of the 
statute. New Amsterdam. Casualty 
Co. v. Humphrey, 47 F.(2d) 57. (4) 
Where the heat of a press room of a 
publishing company was by reason of 
the particular and artificial condi- 
sions there existing such as to expose 
a workman employed therein to great- 
er danger to heat stroke than condi- 
tions to which the general public is 
exposed, death of a workman so em- 
ployed from heat, stroke as a result 
of the conditions thus existing was 
held to be compensable within the 
statute. Texas Employers’ Ins. Ass’n 
v.. Moore, (Civ.App.) 279 S.W. 516. 
(5). Disability from heat stroke incur- 
red while an employee was at work in 
a, building which intensified the nat- 
ural heat then existing was held ‘to 
be compensable. O’Pry_v. Sec curly 
Union Casualty ‘Co., (Commn.App.) 
1 S.W. (2d) _-590,. 61 A.L'R. 316. , [rev 
(Civ.App.) 294 °S.W. 606]. 


‘ 


WORKMEN'S COMPENSATION ACTS 


had.*+ 


tion 1s 


As arising out of and in course of, 


employment see infra § 475 


31. See statutory provisions; 
cases infra notes 32 et seq. 


32. See cases infra this note; 
infra notes 33-37. : 


[a] Requirement that employee be 
exposed to greater risks than others 
in the same locality.—(1) Heat stroke 
is a compensable “accident” if the 
workman was subjected to greater 
hazard from heat than that to which 
the public generally in that locality 
was: subject. Kripplaben v. JOs. 
Greenspon’s Sons Iron & Steel Co., 
(Mo.App.) 50 S.W.(2d) 752; Herbert 
v. State, 246 N.W. 454, 124 Neb. 312. 
(2) But in the absence of any such 
special risk or exposure compensation 
may be refused. Rowe v. River Spin- 
ning Co., (R.I.) 144 A. 109. (3) Thus 
the death of an employee from sun- 
stroke, in the absence of evidence of 
exposure to heat in a different way 
from others or to heat peculiarly 
strong because of the nature and lo- 
cation of his employment, is not com- 
pensable as an accident within the 


and 


and 


statute. Rowe v. River Spinning Co., 
supra. 
[b] Weakness of victim predispos- 


ing him to this form of attack imma- 
terial—‘“‘To my mind the weakness 
of the deceased which predisposed 
him to this form of attack is imma- 
terial. The fact that a man who has 
died from a heat-stroke was by physi- 
cal debility more likely than others 
so to suffer°can have nothing to do 
with the question whether what befell 
him is to be regarded as an accident 
or not. In my view this man 
died from an. accident. What killed 
him was a heat-stroke coming sudden- 
ly and unexpectedly upon him while 
at work. Such a stroke is an unusu- 
al effect of a known cause, often, no 


| doubt, threatened, but generally avert- 


ed .by precautions which experience, 
in this instance, had not taught. It 
was an unlooked for mishap in the 
course of his employment. In com- 
mon language, it was a case of acci- 
dental death.” Ismay, Imrie & Co. v. 
Williamson, [1908] A.C. 437, 439 [quot 
State v. District Court, Ramsey Coun; 
ty, 164 N.W. 916, 917, 138: Minn. 250, 
L.R.A.1918F 918]. 


33. See cases infra notes 34, 35. 


34. Ill—Van Watermeullen y. In- 
dustrial Commission, 174 N.H. 846, 
343 Ill. 73. 


Md.—State Roads Commission of 
Matyiaed v. Reynolds, 165 A. 475, 164 


Minn.—MecDonald v. Fulton & Run- 
quist, 245 N.W. 635, 187 Minn. 442; 
State v. District Court, Ramsey Coun- 
ty, 164 N.W. 916, 138 Minn..250, L.R.A. 
1918F 918. 


Neb.—Herbert v. State, 
454, 124 Neb. 312, 


Pa.—Matis v. Schaeffer, 113 A.’ 64, 
270 Pa. 141;. Clancy v. Booth &-Flinn 
Co, 16.7.4; 398, 109 Pa. Super. 452. 


‘[a]_ IDlustrations.—(1) The death 
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of a ‘truck* driver resulting from >a 
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Thus harm which results from heat prostra- 
tion or exhaustion may constitute a compensable 
“accident” within the meaning of the workmen’s com- 
pensation acts.*? 
tion or exhaustion results in the death of an em- 
ployee, such death may be usually compensable as 
an “accident” within the workmen’s compensation 
acts,>* and this whether the prostration or exhaus- 
due to excessive heat from a natural 
source,** or from artificial heat,?> or from natural 


For example, where heat prostra- 


sunstroke or heat stroke is an “acci* 
dent’? under the compensation act. 
Van Watermeullen v. Industrial Com- 
mission, 174 N.E. 846, 343 Ill. 73. (2) 
Where a laborer employed by a city 
to work on its streets died as a result 
of a sunstroke or heat, stroke sustain- 
ed while he was at work on a hot July 
day, it was held that this was com- 
pensable as an “accident” within the 
act. State v. Dist. Court, Ramsey 
County, 164 N.W. 916, 138 Minn. 250. 
(3) Death from a heat stroke suffered 
by an employee on a hot afternoon 
while assisting in putting a new axle 
in a dump wagon, in a small clearing 
surrounded by brush: was an “acci- 
dent” within the statute. McDonald 
v. Fulton & Runquist, 245 N.W. 635, 
187 Minn. 442. (4) Where a man sev- 
enty-four years of age, who was or- 
dinarily employed as a road patrol- 
man, was transferred to other work 
on the road whereby he was re- 
quired to load‘ stones on a mo- 
tor truck under the direct rays of a 
summer sum, and on the first day of 
such work while the temperature was 
very high for the season became ill 
and died from the effects of the heat, 
a compensable case was presented. 
State Roads Commission of Maryland 
v. Reynolds, 165 A. 475, 164 Md. 539. 
(5) Fatal heat prostration suffered by 
a cement inspector working at a ce- 
ment dock. located in.a slight depres- 
sion from which a sand pile and box 
cars shut off any breeze was held: to 
be an “accident” within :the statute. 
Herbert v. State, 246 -N.W. 454, 124 
Neb. 312. (6) Death .from sunstroke 
of one employed as.a.ditch digger aft- 
er working all day under the rays of 
the sun on the ;hottest day ofthe 
year was held to be compensable. as 


an. “accident’’ within , the, SELES 
Claney v. Booth & Flinn. Co. 167 AL 
393, 109 Pa.Super.: .452. (7) Dexth 


from sunstroke while pitching oats 
from a wagon was held to be a com- 
pensable “accident” within’ the’ act. 
re a v. Schaeffer, 113 A. 64, 270.Pa. 


35; -Tll._City of Joliet w. Industrial 
Commission, 126° N.H. 619, 294+ Tl). 55. 


Mo.—Schulz_ v. Great Atlantic, & 
Pacific Tea Co.; 56 S.W. (2d), 126. 7 


Neb.—Kanscheit “v: Garrett Laund+ 
ry Co., 164 N.W. 708, 101 Neb: 702 


Pa.—Skroki v. Crucible. Steel Co. 
of America, 141A. 480, 292 Pa. 550; 
Lane v. Horn & Hardart Baking Co,, 
104 A. 615, 261 Pa. 329, 13 A.L.R. 963; 
Swan v. Smith-Faris Go.,. 162 A. 495, : 
107 Pa.Super. 45; :Gerst vy. Smith? 
eras 162. A, 490, 107 Pa. Sune 


R.I.— Walsh v. River Spinning” Cos 
Nee A. 1025, 41 R.I. 490, Agee ARR 


Tenn. nei es Vv. Buckeye Cotton Oil 


Co., 296 SW. 8, 155 Tenn, 491, 53 
A.L.R. 1086. . 
Eng.—Ismay, Imrie & Co. v. Wwil- 


liamson, [1908] A.C. 437. 
[a] - Illustrations.—(1) Where an 


}engineer died of a heat, stroke suffer- 


éd' while>in°“the*heated engine room 


624 [71 C.J.] 


heat intensified by artificial conditions.** 
ity resulting from heat prostration or exhaustion 
may also constitute an “accident” within the mean- 
However, under 
the view that a heat stroke or sunstroke is a dis- 
ease not resulting from traumatic injury, harm re- 
sulting from a heatstroke or sunstroke has been held 
to be not compensable as an “accident” within the 
meaning of that term in compensation acts. Harm 
resulting from heat prostration may be compensable 


ing of the compensation acts.** 


as an “accidental injury” within 


during working hours on a hot day, 
death was caused by an “accident” 
arising out of the employment within 
the workmen’s compensation act. 
City of Joliet v. Industrial Commis- 
sion, 126 N.E. 618, 291 Ill. 555. (2) 
Where an apparently well man of 
thirty-five, while employed as a shear- 
man’s helper in a steel mill, was re- 
quired to assist in handling heavy 
steel bars and while so engaged in a 
hot room during a certain November 
day and after working most of that 
day, which was the hottest in the his- 
tory of the local weather bureau, sud- 
denly became sick and died the next 
morning, it was held that death re- 
resulted from heat prostration and 
was an “accident” within the mean- 
ing of the statute. Skroki v. Crucible 
Steel Co. of America, 141 A. 480, 292 
Pa. 550. (3) Heat prostration causing 
a baker’s death as a result of prox- 
imity to heated bake ovens was held 
to be compensable as an “accident,” 
the “event’’ required by a statutory 
definition of ‘‘accident’”’ being the bak- 
er’s overexhaustion by heat. Schulz 
v. Great Atlantic & Pacific Tea Co., 
(Mo.) 56 S.W.(2d) 126. (4) Death of 
a laundry employee, from a _ heat 
stroke incurred while at work in the 
artificial heat of a laundry, was held 
to be compensable as an “accident” 
within the act. Kanscheit v. Garrett 
Laundry Co., 164 N.W. 708, 101 Neb. 
702. (5) An employee, overcome by 
heat while working at his employer’s 
lunch counter on a hot day, and who 
died within two hours, suffered an 
“accident” or “accidental injury in the 
course of his employment,” within 
Workmen’s Compensation Act June 3, 
1915 (P. L. p 738) § 301, so that his 
widow might recover compensation. 
Lane v. Horn & Hardart Baking Co., 
104 A. 615, 261 Pa. 329, 13 ALL.R. 963. 
(6) Where a fireman employed in a 
boiler room, who in the afternoon was 
overcome by excessive heat and after- 
ward taken to a hospital, where he 
died the following morning from heat 
exhaustion was held to have died as 
the result of an “accident” within the 
workmen’s compensation act. Walsh 
v. River Spinning Co., 103 A. 1025, 41 
Rae 4905-1384 0.9565" (7) Death 
from heat prostration, suffered on an 
extremely hot day by a fireman em- 
ployed in a boiler room, was held to 
be compensable as by “accident” 
within the statute: King v. Buckeye 
Cotton Oil Co., 296 S.W. 3, 155 Tenn. 
491, 53 A.L.R. 1086. : 


36. Kripplaben v. Jos. Greenspon’s 
Sons Iron & Steel Co., (Mo.App.) 50 
S.W.(2d) 752; Young v/ Western Fur- 
niture & Mfg. Co., 164 N.W. 712, 101 
Neb. 696, L.R.A.1918B 1001. 


{a] Tllustrations.—(1) Where an 
employee of a furniture company was 
prostrated by heat while at work in 
a building which by reason of its 
construction was unusually hot in 
summer, and died therefrom, his 
death was an “accident,’’ as defined 
b Employers’ Liability Act § 52. 
young v. Western Furniture & Mfg. 
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Disabil- 


exposure be to 


the meaning of ’ and it has been 


Co., 164 N.W. 712, 101 Neb. 696, L. 
R.A.1918B 1001. (2) Death of an em- 
ployee from heat prostration while 
at work threading iron pipes in a 
shed which because of its metal con- 
struction absorbed the heat of the 
summer sun, was held to constitute a 


compensable “accident” within the 
statute. Kripplaben v.. Jos. Green- 
spon’s Sons Iron & Steel Co., (Mo. 


App.) 50 S.W.(2d) 752. 


37. Townsend & Freeman Co. v. 
Taggart, 144 N.E. 556, 81 Ind.App. 610; 
Kallgren v. C. W. Lundquist Co., 216 
N.W. 241, 172 Minn. 489; Clemens v. 
Cornish, 144 A. 821, 295 Pa. 73. 


[a] Illustrations—(1) Disability 
resulting from sunstroke suffered by 
a teamster who was exposed to the 
sun while hauling logs was held to be 
an “accident” within the act. Town- 
send & Freeman Co. v. Taggart, 144 
N.E. 556, 81 Ind.App. 610. (2) Dis- 
ability from sunstroke suffered by a 
carpenter while placing a beam in a 
building under construction on a 
warm July day was held to be com- 
pensable as an “accident” within the 
compensation act. Kallgren v. C. W. 
pe aaah Co., 216 N.W. 241, 172 Minn. 
489. / 


38. Smith. v. Standard Sanitary 
Mfg. Co., 277 S.W. 806, 211 Ky. 454. 


[a] Tlustrations.—(1) Where the 
death of an employee hauling sand 
into a foundry with a wheelbarrow 
was the result of a heat stroke con- 
tracted in the course of his employ- 
ment, such death was held to be the 
result of a disease without traumatic 
injury and therefore not compensable 
as an “accident” within the compen- 
sation statute. Smith v. Standard 
Sanitary Mfg. Co., 277 S.W. 806, 211 
Ky. 454. (St. [1922] § 4880). (2) Dis- 
ease without traumatic injury as com- 
preset? injury generally see supra § 


39. See cases infra this note; and 
infra notes 40-42. = 


{a] Conditions of exposure.—(1) 
Under the provisions of some com- 
pensation acts it has been held that 
heat prostration resulting from an 
employee’s engaging in employment, 
whether or not due to an unuSual or 
extraordinary condition is deemed an 
“accidental injury.” Baltimore & O. 
Ri CO Ven Clank, 092 h(a) ab 95. Late 
in part and rey in part 56 F.(2d) 212]. 
(2) But it has also been held that 
where the nature of the employment 
exposes the employee to the hazard or 
risk of heat prostration it constitutes 
an “accidental injury’’ within the stat- 
utes. New Amsterdam Casualty Co. 
v. Humphrey, 47 F.(2d) 57; A®tna 
Life Ins. Co. v. Hoage, 63 F.(2d) 818, 
62 App.D.C. 6. (3) Under other com- 
pensation acts it has been held that 
the resulting harm from heat ex- 
haustion is compensable as an acci- 
dental injury where the risk thereto 
is greater than that of the general 
public. L. C. Kimséy Heating & 
Plumbing Co v. House, 4 P.(2d) 59, 
152 Okl. 200 (stating the rule as fol- 


the workmen’s compensation acts.°® 
sulting from heat prostration may be compensable 
as an “accidental injury” within the meaning of 
the compensation statutes*® and this whether the 


from an artificial source.*? 
reason of a sunstroke is also compensable as an 
“accidental injury” under such statutes,** although 
compensation has been denied where the employee 
was not specially exposed to the risk of sunstroke,** 


[§ 375 


Thus death re- 


heat from a. natural source*! or 
Disability produced by 


held that.for a death to be com- 


lows: “If the place of the employee’s 
work, by reason of its location, na- 
ture, and climatic condition, would 
likely expose him to the danger of 
heat exhaustion, overheating, or heat 
exertion, or if the Tisk of injury by 
heat exhaustion, overheating, or heat 
exertion is naturally connected with 
and reasonably incidental to his em- 
ployment, as distinguished from the 
ordinary risk to which the general 
public is exposed from climatic con- 
ditions, the employer will be liabie for 
the consequential injury’’). 


40. See cases infra notes 41-43. 


41.. AXtna Life Ins. Co. v. Hoage, 
63 F.(2d) 818, 62 App.D.C. 6; Fidelity 
& Casualty Co. of New York v. Bur- 
ris, 59 F.(2d) 1042, 61 App.D.C. 228. 


[a] For example (1) death from 
heat prostration suffered by a deliv- 
ery clerk while delivering groceries 
to a customer’s house was held to be 
compensable as an ‘‘accidental injury” 
within the statute. Attna Life Ins. 
Co. v. Hoage, 63 F.(2d) 818, 62 App.D. 
C. 6. (2) Death from sunstroke of a 
laborer working on an unshaded street 
was held to be compensable as an 
“accidental injury.” = es & Cas- 
ualty Co. of New York v. Burris, 59 
F.(2d) 1042, 61 App.D.C. 228. 


42. Baltimore & O. R. Co. v. Clark, 
59 F.(2d) 595 [aff in part and rey in 
part 56 F.(2d) 212]. 


[a] MDlustration.—The death of an 
employee from heat prostration while 
trimming coal on vessels in navigable 
waters was held to be compensable as 
an “accidental injury’? within the 
meaning of the statute. Baltimore & 
O. R. Co. v. Clark, 59 F.(2d) 595 [aff 
in part and rev in part 56 F.(2d) 212). 


43. Sheehan Pipe Line Co. w 
Cruncleton,.22 P.(2d) 112, 163 Okl. 
205; L. C. Kimsey Heating & Plumb- 
ing Co. y. House, 4 P.(2d) 59, 152 Okl. 
200; Lobert & Klein v. Whitten, 300: 
P. 636, 150 Okl. 72; Cowan vy. Watson, 
296 P. 974, 148 Okl. 14. 


[a] Age of victim not material 
factor.—‘‘We say it does not require 
an expert to determine at what age 
one may sustain a sunstroke. It is 
common knowledge that sunstroke 
may be sustained by persons of all 
ages, from infancy to old age. The 
evidence in this case does not support 
the argument of petitioners that 
claimant’s age [of sixty two years] 
and ill health was the cause of the 
sunstroke. It is only an ingenious 
effort to overcome the truth.’”’ Cowan 
a Watson, 296 P. 974, 976, 148 Okl. 


44. Miller-Jackson Co. v. Watson, 
23 P.(2d) 391,.164 Okl. 211. 


{a] MTllustration.—Disability from 
sunstroke sustained by an employee 
while driving a delivery truck with 
an open cab, but covered by a top, 
was. held not a compensable “acciden- 
tal injury.” Miller-Jackson Co. v. 
Watson, 23 P.(2d) 391, 164 Okl. 211. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pensable as an “accidental injury” within the mean- 
ing of a compensation statute it is necessary that it 
appear that the working conditions were unusual.*® 
Harm resulting from heat prostration may be com- 
pensable as an “injury” within the meaning of the 
compensation acts,*® and this whether the heat pros- 
tration be due to exposure to heat from an artificial 
source*’ or from a natural source.*® Death from 
heat stroke may constitute a compensable “personal 
injury” within the meaning of the workmen’s com- 
pensation acts.*® 


Not excluded by provision of statute. Where the 
risk of heat stroke is increased by the nature and 
character of the employee’s work, the harmful con- 
sequences of such heat stroke as compensable in- 
juries are not excluded by a provision of the com- 
pensation act excluding injuries caused by an act 
of God.°° 


Drinking water while overheated. Where an em- 
ployee was required by his work to haul hot ashes 
at a smelting plant and by reason thereof became 
overheated so that his drinking of ice water pro- 


45. Miskowiak v. Bethlehem Steel 
Co., 145 A. 199, 156 Md. 690; Slacum 
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a wagon at a place where there was 
no shade, was stricken with a heat 
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duced such a shock to his system as to produce his 
death, it was held to.be compensable as an accl- 
dent within the contemplation of the act.°* 


Heat stroke or sunstroke as cause of injury. The 
mere fact of sunstroke does not constitute a death 
resulting therefrom an “accident” within the stat- 
ute,°2 and harm resulting from a heat. stroke is 
compensable only where the heat stroke is the di- 
rect and superinducing cause of the harm.*? 


Nature and effect of heat stroke or sunstroke gen- 
erally. In opposition to the view that a heat stroke 
or sunstroke is an occupational disease, and as such 
does not constitute a compensable injury,°* courts 
in allowing compensation for harm resulting from 
heat stroke and sunstroke have discussed the nature 
of those phenomena.°®® 


Burns.°* Harm resulting from burns produced by 
fire or heated substances may constitute compensable 
injuries within the workmen’s compensation acts.°7 
Thus disability produced by burns may be compen- 
sable as an “accidental injury” °® or as an “acei- 


55. State v. District Court of Ram- 


v. Jolley, 188 A. 244, 153 Md. 3438. 


[a] Death held not to be compen- 
sable.—-(1) Death of a motor bus 
truck driver was held not to consti- 
tute an “accidental injury’’ within the 
statute when, conceding that the 
death resulted from heat prostration, 
it was not shown that the conditions 
at the time were unusual. Slacum v. 
Jolley, 138 A..244, 153 Md. 343. (2) 
Death from heat stroke of an em- 
ployee taking steel bars from a fur- 
nace was held not to be compensable, 
where it was not shown that warmth 
and humidity of weather created un- 
usual working conditions. Miskowiak 
ep lehers Steel Co., 145 A. 199, 156 

- 690. 


46. See cases infra notes 47, 48. 


47. Belcher v. Des Moines Electric 
Light Co., 225 N.W. 404, 208 Iowa 262; 
Pace v. North Dakota Workmen’s 
Compensation Bureau, 201 N.W. 348, 
51 N.D. 815. 


{a] Ilustration.—Death, resulting 
from heat exhaustion, of an employee 
engaged in cleaning boilers has been 
held to constitute a compensable “in- 
jury’ within the compensation stat- 
utes. Belcher v. Des Moines Electric 
Light Co., 225 N.W. 404, 208 Iowa 262; 
Pace v. North Dakota Workmen's 
Compensation Bureau, 201 N.W. 348, 
51 N.D. 815. 


48. Peters v. California Building- 
en Ass’n, 2 P.(2d) 439, 116 Cal.App. 


[a] Tlustration.—When an em- 
ployee, a salesman, without acclima- 
tion is placed at work in a locality 
where heat is intolerable to one not 
acclimated, death from sunstroke is 
a compensable “injury.” Peters v. 
California Building-Loan Ass’n, 2 P. 

_ (2d) 439, 116 Cal.App. 143. 


49. Ahern v. Spier, 105 A. 340, 93 
Conn. 151. 


[a] TIllustrations.—(1) Death from 
sunstroke of an employee who was 
engaged in. shoveling coal which had 
been dumped beside a track at an ex- 
posed place was held to be a compen- 
sable ‘personal injury” within the 
compensation statute. Ahern  v. 
Spier, 105 A. 340, 93 Conn. 151. (2) 
Where a coal hauler, engaged on a 
very hot day in shoveling coal from 
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or sunstroke, and later died, the in- 
jury was a “personal injury” arising 
out of his employment within the 
workmen’s compensation act. Cun- 
ningham v. Donovan, 105 A. 622, 93 
Conn. 313. 


[b] Where sunstroke paralyzed a 
definite portion of an employee’s 
brain, so that it no longer discharged 
its proper functions, and death short- 
ly resulted in accordance with the or- 
dinary process of such a disturbance 
of the brain, the employee sustained 
a “personal injury’ within the work- 
men’s compensation act. Ahern v. 
Spier, 105 A. 340, 93 Conn. 151. 


[ec] That gutployes was not ex- 
posed to sunstroke in greater degree 
than others in the same employment, 
and than many other out-of-door 
workers, is immaterial to the deter- 
mination of the question whether 
there was a “personal injury’ within 
the act. Ahern v. Spier, 105 A. 340, 
93 Conn. 151. 


50. Texas Indemnity Co. v. Pres- 
lar, (Tex.Civ.App.) 298 S.W. 666. 


51. Gilliland v. Edgar Zinc Co., 209 
P. 658, 112 Kan. 39, 29. A.L.R. 431. 


52. Howey v. Peppard Bros., 164 A. 
920, 108 Pa.Super, 119. 


[a] Rule applied.—Death of a 
night watchman, who, after arriving 
at his place of employment, had a 
sunstroke, did not entitle his widow 
to compensation. Howey v. Peppard 
Bros., 164 A. 920, 108 Pa.Super. 119. 


53. Gausman v. R. T. Pearson Co., 
131 A. 247, 248, 284 Pa. 348. 


“A heat stroke may be a compensa- 
ble accident but only when 
it is the direct and superinducing 
cause of the disability in question.” 
Gausman v. R, T. Pearson Co., supra. 


[a] Rule applied.—Where a car- 
penter seventy-four years of age and 
suffering from nephritis and arterio- 
sclerosis collapsed while at work on 
a typical July day it was held that 
in the absence of proof that a heat 
stroke was the direct or superinduc- 
ing cause of his disability it did not 
constitute an ‘accident’ within the 
statute. Gausman v. R. T. Pearson 
Co., 131A. 247, 284.Pa. 348. 


54. See supra text and note 29. 


\ 


sey County, 164 N.W. 916, 138 Minn. 
250, L.R.A.1918F 918. : 


[a] Nature of sunstroke or heat 
stroke considered.—(1) “The first in- 
quiry is: What is sunstroke? It is 
stated, in effect, in Hare’s Practice of 
Medicine, 1915, that sunstroke, more 
properly called heat stroke, is a con- 
dition of the body produced by great 
heat; that the chief factor is the 
presence of great heat, associated, as 
a rule, with marked humidity and 
physical exertion; and that heat 
stroke may occur at night as well as 
day, provided the atmosphere is hot 
and moist.” State v. District Court 
of Ramsey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918F 918. (2) 
‘““Webster’s New International Dic- 
tionary defines sunstroke as: ‘An af- 
fection, often fatal, due to exposure 
to the sun or excessive heat and 
marked by sudden prostration, with 
symptoms like those of apoplexy.’”’ 
State v. District Court of Ramsey 
County, supra. (3) “The Encyclope- 
dia Americana article on the subject 
begins: ‘Sunstroke; prostration due 
to exposure to intense external heat. 
Such exposure may be due to the di- 
rect or indirect rays of a tropical sun 
or to the excessive heat of an engine 
room. In either case heat and physi- 
cal exertion combine to bring about 
the results. A high degree of humid- 
ity of the atmosphere is one of the 
most important features, since this 
hinders free evaporation frém the 
body.’”’ State v. District Court of 


Ramsey County, supra. 


_[b]. Consequences of sunstroke dis- 
tinguished from effects of drinking 
germ-laden water.— ‘There is a mark- 
ed contrast between the sudden and 
violent effect of a sunStroke and the 
drinking of water infected with ty- 
phoid germs, as it requires days of 
time after the infection for the dis- 
ease to develop.” State v. District 
Court of Ramsey County, 164 N.W. 
ae 917, 138 Minn. 250, L.R.A.1918F 


56. Burns and shock from electric- 
ity see infra § 380. .- 


Burns from irritating substances 
see infra § 379. 


57. See cases infra notes 58-60. 


58. Stephens v. Keystone Boiler & 
Welding Co., 286 P. 309, 142 Ok}. 
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dent arising out of and in the course of employ- 
ment” >° within the meaning of those words in the 
compensation acts. 


[§ 376] 9. Consequences of Exposure to Cold, or 
to Cold and Wetting.°® Although injuries and death 
resulting from exposure to a degree of cold such 
as may be expected under ordinary conditions in- 
cidental to the very nature of a workman’s employ- 
ment are not ordinarily compensable as an “acci- 
dent” or an “accidental injury” within the meaning 
of the workmen’s compensation acts,°! injurious con- 
sequences resulting from exposure to a sudden, ex- 
treme, and exceptional degree of ccld may be com- 
pensable as an “accident” within the meaning of the 
compensation act,®? as may extraordinary exposure 
to cold and to water or wetting.®* But, under a stat- 
ute expressly defining the “injury” or “personal in- 
jury” for which compensation may be had as “dam- 
age or harm to the physical structure of the body,” 
the disability of an employee resulting from ex- 
posure to wetting by heavy rains, in that the wetting 
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makes him more susceptible to a cold, does not con- 
stitute a compensable injury within the act.°* A 
death which cannot be directly attributed to ex- 
posure to cold is not compensable within a com- 
pensation act providing that compensation shall be 
paid for “personal injuries.” °° Where, in order to 
be compensable as a “personal injury” within the 
meaning of a particular compensation statute, it 
is required that the injury be one sustained by acci- 
dent and happen suddenly, injury which results from 
prolonged exertion of the workman rather than to 
exposure to chilly temperature is not compensable.*® 


Freezing and frostbite. There is a diversity of 
opinion as to whether the harm resulting from frost- 
bite or freezing is compensable as an “accident” 
within the workmen’s compensation acts.°7 Thus, 
while freezing and frostbite resulting in harm to an 
employee may be compensable as “accidents” or as 
“accidental. injury” within the meaning of some 
acts,°® the harm resulting to workmen from such 
causes has also been held not to be compensable 


237. 


[a] Ilustration.—Disability by 
reason of burns received by an em- 
ployee in repairing boilers was held 
to constitute an “accidental injury” 
within the statute. Stephens v. Key- 
stone Boiler & Welding Co., 286 P. 309, 
142 Okl: 237. 


59. Stacey Bros. Gas Const. Co. v. 
Massey, 175 N.H. 368, 92 Ind.App. 348. 


[a] Tllustration.—Second degree 
burns received by a boiler maker, 
when standing upon a metal sheet 
driving hot rivets therein, were held 
to be injuries caused by an “accident 
arising out of and in the course of 
employment.” Stacey Bros. Gas 
Const. Co. v. Massey, 175 N.E. 368, 
92 Ind.App. 348. 


60. Arising out of and in course 
of employment see infra § 474. 


61. Savage v. City of Pontiac, 183 
N.W. 798, 214 Mich. 626; Landers v. 
City of Muskegon, 163 N.W. 43, 196 
Mich. 750, L.R.A.1918A 218; Lacey v. 
Washburn & Williams Co., 164 A. 724, 
309 Pa. 574 [rev 160 A. 455, 105 Pa. 
Super. 43]; Mills v. Susquehanna Col- 
lieries Co., 164 A. 69, 107 Pa.Super. 
432; Micale v. Light, 161 A. 600, 105 
Pa.Super. 399. 


[a] Statute requiring five mine 
employees to be hoisted in elevator 
where maximum load is not available 
was held to be inapplicable, where 
five, including employee sustaining 
chill, were served as their turn came. 
Mills v. Susquehanna Collieries Co., 
164 A. 69, 107 Pa.Super. 432. 


[b] Tllustrations.—(1) Death of a 
city fireman from being exposed to 
cold weather and drenching while 
fighting a fire is not a compensable 
accident. Landers v. City of Muske- 
gon, 163 N.W. 438, 196 Mich. 750, L.R. 
A.1918A 218. (2) The death of city 
fireman, resulting from unusual ex- 
posure while fighting a stubborn fire 
on a, bitterly cold day, is not due to 
accidental injury, so as to entitle his 
beneficiaries to compensation, even 
though there was expert evidence that 
the ice which froze on his neck and 
head had injured his spinal cord by 
pressing on the vertebrae. Savage v. 
City of Pontiac, 1838 N.W. 798, 214 
Mich. 626. (3) Where a minor while 
waiting to be hoisted to the surface 
becomes chilled and later dies, this 
does not constitute an “accident” 
within the meaning of that term as 


used in the act, when he was not ex- 
posed to a sudden draft or other ex- 
traordinary exposure. Mills v. Sus- 
quehanna Collieries Co., 164 A. 69, 107 
Pa.Super. 432. (4) Where a miner had 
worked in a wet place in.a mine for 
more than a month, the fact that he 
suffered a chill which brought on his 
death did not make a compensable 
“accident” case within the statute, 
where the chill was the result of usu- 


.al and ordinary working conditions. 


Micale vy. Light, 161 A. 600, 105 Pa. 
Super. 399. (5) The death of a car- 
penter resulting from a chill contract- 
ed after working for an hour in an ice 
cream refrigerator wherein the tem- 
perature was from ten to twenty de- 
grees below zero was held not to be 
an “accident’’ within the act, since 
the chill “was not a sudden and un- 
expected event which took place with- 
out expectation, a mere chance or con- 
tingency. : Quite the contrary, 
it was a natural and usual conse- 
quence of his entering and remaining 
so long in such a place.’’ Lacey v. 
Washburn & Williams Co., 164 A. 724. 
726, 309 Pa. 574 [rev 160 A. 455, 105 
Pa.Super. 438]. 


62. Lerner v. Rump Bros., 209 N.Y. 
S. 698, 212 App.Div. 747; Coyle v. 
Watson, [1915] A.C. 1. 


[a] Illustrations.—(1) Where a 
salesman in a wholesale fruit and 
vegetable business unaccustomed to 
work in a refrigerator was required, 
because of the desire of a customer 
who wished to inspect the plant, an 
unusual event, to remain exposed to 
the sudden, exceptional, and extreme 
cold of a refrigerator while the out- 
side temperature in the month of June 
was seventy-six degrees and as a 
result of such exposure died, it was 
held that a compensable “accident” 
or “accidental injury” within the 
meaning of the statute was present- 
ed. Lerner v. Rump Bros., 209 N.Y.S. 
698, 212 App.Div. 747. (2) Death re- 
sulting from an extreme and excep- 


tional exposure to a cold draft in a] 


mine was held_to constitute a com- 
pensable accident. Coyle v. Watson, 
£1905],A.C. .1. 


_ 63. Jones _v. Philadelphia & Read- 
ing Coal & Iron Co., 132 A. 122, 285 
Pa. 317; Glasgow Coal Co., Ltd. v. 
Welsh, [1916] 2. AVC. 1. 


‘[a] Illustrations.—(1) Death re- 
sulting from extraordinary exposure 
to wet and cold may be compensable 


as an “accident” within the act. 
Jones v. Philadelphia & Reading Coal 
& Tron Co., 132 A. 122,,.285-Pa. 317. 
(2) An injury resulting from expo- 
sure to cold water in which a miner 
was required ta stand because of the 
breakdown of a mine pump was held 
to be an injury by “accident’’ within 
the act. Glasgow Coal Co., Ltd. v. 
Welsh [1916] 2 A.C. 1. 


64. Texas Employers’ Ins. Ass’n v. 
Jackson, (Tex.Commn.App.) 265 S.W. 
1027 [rev (Civ.App.) 253 S.W. 348]. 


fa] Illustration.—A _ truckdriver’s 
incapacity resulting from exposure to 
rains while on a hauling trip in open 
prairies for his employer who provid- 
ed no shelter was held not to be com- 
pensable under the statute. Texas 
Employers’ Ins. Ass’n v. Jackson, 
(Tex.Commn.App.) 265 S.W. 1027 [rev 
(Civ.App.) 253 S.W. 348]. 


65. Galuzzo v. State, 149 A: 778, 
111 Conn. 188. 


66. Industrial Commission of. Ohio 
nh gsieton, 184. N.E. 835,.126 Ohio 


[a] For example (1) where there 
was no evidence showing that the 
harm for which compensation was 
sought was the result of a ‘sudden 
happening,” but was rather the result 
of prolonged heavy lifting and ex- 
posure to rainy and chilly weather, it 
was held that there was no compen- 
sable “personal injury’’ by accident as 
required by the statute. Industrial 
Commission of.Ohio v. Middleton, 184 
N.E. 835, 126 Ohio St. 212. (2) Facial 
paralysis, sustained as result of heavy 
lifting after exposure to cold during 
employment, was held not to. be com- 
pensable, where the harm was not 
known to be the result of a certain 
happening. . Industrial Commission of 
Ohio v. Middleton, supra. (3) Re- 
quirement that “accident” within act 
be one happening suddenly see supra § 
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67. Morris v. Dexter Mfg. Co., 40 
S.W.(2d) 750, 751, 225 Mo.App. 449, 
See also infra text pnd notes 68-75. 


“There is a great diversity of hold- 


‘ing among the states of the union 


on whether frostbite or freezing 
comes under the provisions of the 
statutes of the several states.’ Mor- 
ris v. Dexter Mfg. Co., supra, 


68. Quick v. Fred E. Illston Ice 
Co., 186 N.¥.S,,.690, 195 App:Div. 676; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 376] 


as an “accident” within other statutes.®® 
it would seem that, under particular statutes re- 
quiring that for an injury to be compensable it must 
be the result of an “accident,” for injuries result- 
ing from frostbite or freezing to be compensable 
as “accident” within the statutes the workman suf- 
fering such injuries must have been subjected to the 
risk of freezing more than other people in the com- 
munity,’® and harm resulting from freezing has 
been held not to be compensable as an “accident” 
within the statute when the freezing resulted from 
the workman’s own deliberate act.“ 
ute allowing compensation for “accidental injuries” 


no compensation may be granted 


produced by gradual development from a series 


of frostbites.‘? ~ However, under 


WORKMEN’S COMPENSATION ACTS 


Thus 


Under a stat- 
for a condition 


a compensation 


act making an injury compensable when it results 


Days v. S. Trimmer & Sons, 162 N.Y. 
S. 603, 176 App.Div. 124; Gibbons v. 
United Electric Rys. Co., 188 A. 175, 
48 R.I. 353; Canada Cement Co. v. 
Pazuk, 22 Que.K.B. 432, 12 Dom.L.R. 
803; Primpiero v, Canadian Pac. R. 
Co., 58 Que.Super. 451. 


“Freezing may constitute an acci- 
dental injury within the meaning of 
the Workmen’s Compensation Law.” 
Brady v. Oregon Lumber Co., 243 P. 
96, 117 Or. 188, 199, 45 A.L.R. 812 [reh 
Ey 245) Peviee, 118) Or. 5,45 ACER. 


{a] That other workmen did not 
sustain frostbite immaterial. — (1) 
The fact that other workmen em- 
ployed with the injured workman on 
an intensely cold day in the discharge 
of their duties did not suffer from 
frostbite, will not relieve an employer 
from liability to plaintiff for an 
injury caused by freezing on the as- 
sumption that the injury was not an 
accident but was due to plaintiff's 
poor health, which rendered him more 
susceptible than other persons to the 
cold. Canada Cement Co, v. Pazuk, 
22 Que.K.B. 432, 12 Dom.L.R. 303. 
(2) <Aggravation of previously im- 
paired condition see supra §§ 358-369. 


{b] Mlustrations.—(1) Where a 
laborer whose duty it was to carry 
coal into houses had all his fingers 
and toes frostbitten on a very cold 
day, the injuries sustained were held 
to be “accidental” within a statute 
making compensable an ‘accidental 
injury.” Days v. S. Trimmer & Sons, 
162 N.Y.S. 603, 176 App.Div. 124. (2) 
Where one engaged in floating ice at 
a temperature of fourteen degrees be- 
low zero had the fingers of both hands 
frozen because of the necessity of 
holding a pike pole in a certain man- 
ner as his work required him to do, 
it was held that the injuries sustained 
were compensable as “accidental in- 
jury” within the act. Quick v. Fred 
EK. Ilston Ice Co., 186 N.Y.S. 690, 195 
App.Div. 676. (3) Where excessive 
cold and long continued exposure of 
an employee’s feet to the chilling ef- 
fect of snow in which he was com- 
pelled to stand while shoveling snow 
from railroad tracks resulted in freez- 
ing his toes, necessitating their ampu- 
tation, it was held that there existed 
a compensable ‘‘accident’’ within the 
statute. Gibbons v. United Electric 
Rys. Co., 1388 A, 175, 48°R.1. 3538: (4) 
The freezing of a workman’s leg, re- 
sulting in the amputation of a portion 
of his foot, while he was exposed for 
ten hours to intense cold, was. held 
to constitute a compensable “acci- 
dent” within the meaning of the stat- 
ute. Canada Cement Co. v. Pazuk, 22 
Que.K.B. 432, 12 Dom.L.R. 3038. (5) 
Where a workman, required to work 
outdoors during intense cold, while 


r 


shoveling snow without a shelter sus- 
tained frozen fingers necessitating 
their amputation, it was held that 
there existed a compensable “acci- 
dent” within the statute. Primpiero 
eon hd Pac. R. Co., 58 Que.Super. 


69. See cases infra note 70. 


70. Consumers Ice Co. v. Industrial 
Commission, 154 N.E. 428, 324 Ill. 152; 
Hargrove v. Arnold Const. Co., 202 N. 
W. 918, 229 Mich. 678, 40 A.L.R. 398; 
Morris v. Dexter Mfg. Co., 40 S.W.(2d) 
750, 225 Mo.App. 449. ’ 


[a] Tllustrations.—(1) An em- 
ployee, a brick mason tender, who, 
while at work, at an average tem- 
perature of twelve degrees below zero, 
froze his hand to such an extent that 
amputation of portion of middle finger 
was necessary, was held not to have 
suffered an “accident,” within the 
Workmen’s Compensation Act. Har- 
grove v. Arnold Const. Co., 202 N.W. 
918, 229 Mich. 678, 40 A.L.R. 398. (2) 
Where the hands of a man working 
with an ax on timber, and required to 
handle the same with his hands, were 
in contact with snow more than the 
hands of others in the community, the 
freezing of his hands was held to be 
a compensable “accident”? within the 
statute. State v. District Court of 
St. Louis County, 164 N.W. 585, 138 
Minn. 131, L.R.A.1918C 116. (3) 
The freezing of a workman’s hands 
while he was engaged in shoveling 
coal from the ground to a conveyor a 
few feet off the ground was held not 
to constitute a compensable ‘“acci- 
dent”? within the statute. Consumers 
Ice Co. v. Industrial Commission, 154 
N.E. 423, 324 Ill. 152. (4) Freezing 
of a workman’s finger, and the ampu- 
tation necessitated thereby, where 
such freezing occurred while he was 
loading spokes from a truck into a 
box car was held not to constitute a 
compensable ‘‘accident’” within the 
meaning of the compensation statute. 
Morris v. Dexter Mfg. Co., 40 S.W.(2d) 
750, 225 Mo.App. 449. 


71. Sherman vy. Flint Spring Water 
Ice Co., 202 N.W. 936, 229 Mich. 648. 


[a] Illustration.—Where an em- 
ployee harvesting ice, at Seventeen 
degrees below zero, accidentally fell 
and threw his hand into water far 
enough to wet his mitten, which he 
removed and put on again, a subse- 
quent freezing of his hand after im- 
mersion was held not to be a com- 
pensable ‘‘accident” within the stat- 
ute, since the injury was the result 
of deliberately wearing a wet mitten 
at such a low temperature, and get- 
ting one’s hands wet and cold is a 
necessary and natural incident of 
such work. Sherman v. Flint Spring 
ant Ice Co., 202 N.W. 986, 229 Mich. 
648. 3 
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from a hazard incidental to the industry in which 
the employee is engaged, injuries resulting from 
freezing may be compensable,** notwithstanding the 
exposure thereto is common to all out-of-door em- 
ployments in the particular weather in which the 
freezing occurs,’* and a similar view was taken 
where compensation was sought for freezing under 
a statute making compensable an “injury arising 
out of his employment.” 7° 
been held, under a statute defining an “accident” 
and similar terms when used in the compensation 
acts to mean “an unexpected or unforeseen event 
happening suddenly and violently and without hu- 
man fault and producing at the time injury to the 
physical structure of the body,” that injuries sus- 
tained by freezing of the body may be compensa- 


In any event it has 


72. Wilson & Co. v. McGee, 21 P. 
(2d) 25, 163 Okl. 99, 


[a] MDlustration.—Condition of em- 
ployee’s hands resulting from repeat- 
ed frostbites brought about by work- 
ing with wet gloves in a cold meat 
room which was a daily occurrence 
over a period of seven years, was held 
not to constitute ‘‘accidental injuries,” 
within Workmen’s Compensation Act 
(Comp. St. [1921] 8§ 7283, 7284 par 7, 
as amended by L. [1923] c 61 §§ 1, 2). 
Wilson & Co. v. McGee, 21 P.(2d) 25, 
163 Okl. 99. 


73. Eagle River Building & Supply 
See v. Peck, 225 N.W. 690, 199 Wis. 


[a] Tlustration.—Where a lum- 
berjack by a mistake in orders worked 
at the wrong place and on finding the 
mistake went to the proper place and 
worked so much harder than usual in 
preparing for the next day’s lumber 
drive that his feet perspired and were 
consequently frozen, it was held that 
he received an injury which was com- 
pensable within the act. Ellingson 
Lumber Co. v. Industrial Commission, 
169 N.W. 568, 168 Wis. 227. 


74 Eagle River Building & Supply 
es v. Peck, 225 N.W. 690, 199 Wis. 


[a] In discussing a case wherein a 
workman seventy years of age, while 
loading bolts in a sleigh out of doors 
at a temperature of nine to twenty 
degrees below zero, froze his foot, and 
holding that the resulting injury was 
compensable, the court said: “It 
makes no difference that the exposure 
was common to all out-of-door em- 
ployments in that locality in that 
weather. The injury grew out of that 
employment and was incidental to it. 
It was a hazard of the industry.” 
Eagle River Building & Supply Co. v. 
Peck, 225 N.W. 690, 199 Wis. 192, 196. 


75. Nikkiczuk v. McArthur, 9 Alta. 
L. 503, 28 Dom.L.R. 279, 34 West.L.R. 
674, 10 West.Wkly. 712. 


[a] Tllustration.—Where the em- 
ployment of a workman while working 
on railroad construction required that 
he work from seven in the morning 
to five or six at night in a temperature 
of about sixty degrees below zero and 
as a result thereof he sustained frozen 
feet, it was held that injuries result- 
ing therefrom were compensable as 
constituting an “injury arising out 
of his employment” within the mean- 
ing of Workmen’s Compensation Act 
(1908) ¢ 12 § 3, and this notwithstand- 
ing the workman was not exposed to 
more special risk from such injury 
than others then engaged in outdoor 
work. Nikkiczuk v. McArthur, 9 Alta. 
L. 503, 28 Dom.L.R. 279, 34 West.L.R. 
674, 10 West.Wkly. 712. 
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ble.7® 


tion act was warranted.7® 


[§ 377] 10. Jolts, Jerks, and Jars. Injuries pro- 
duced by jolts or jerks to the body are compensable 
as an “accident” within the meaning of that term 
as used in workmen’s compensation acts.7® 


76. State v. District Court of Ram- 
sey County, 164 N.W. 917, 138 Minn. 
260, L.R.A.1918F 921; State v. Dis- 
trict Court of St. Louis County, 164 
N.W. 585, 138 Minn. 131. 


{a] “Personal injury.”,—(1) ‘We 
think that a fair construction of the 
statutory definition does not exclude 
freezing and we hold that it is a per- 
sonal injury caused by accident with- 
in the meaning of the act.’ State v. 
District Court of St. Louis County, 
164 N.W. 585, 586, 138 Minn. 131, L.R. 
A.1918C 116. (2) “That freezing is 
a personal injury within the meaning 
of the Compensation Act is not open 
to question.” State v. District Court 
of St. Louis County, supra. 


{b] Dlustrations.—(1) Where an 
employee while working as a Swamp- 
er in the woods during severely cold 
weather of January sustained a froz- 
en thumb which necessitated its am- 
putation, this was held to be a person- 
al injury caused by accident within 
the act. State v. District Court of St. 
Louis County, 164 N.W. 585, 138 Minn. 
131, L.R-ALL918C_116. 7 (2). _A finding 
that the freezing of a janitor’s great 
toe in severely cold weather while 
shoveling snow from the sidewalk 
connected with,the building for which 
he was employed as caretaker, and the 
amputation: of his leg as a result of 
such freezing, was an “accident” with- 
in the statute was held to be warrant- 
ed by the evidence. State v. District 
Court of Ramsey County, 164 N.W. 
917, 138 Minn. 260, L.R.A.1918F 921. 


[ec] Suddenness and violence.— 
“Freezing comes suddenly and violent- 
ly as distinguished from gradually 
and naturally or in ordinary course. 
In common talk a sudden or violent 
death is one occurring unexpectedly 
and not naturally or in the ordinary 
course of events. In some such sense 
the words are used in the statute. 
Their effect is not to exclude from ac- 
cidental injuriés all except such as re- 
sult from physical force applied from 
without.” State v. District Court of 
St. Louis County, 164 N.W. 585, 138 
Minn. 131, L.R.A.1918C 116. 


77. Wright v. Keith, 15 P.(2d) 429, 
136 Kan. 393. 


[a] Thus freezing of a diseased 
foot of a workman while working in 
mud and slush on a mild December 
day, was held not to be an “‘accident- 
alinjury” within the Workmen’s Com- 
pensation Act. Wright v. Keith, 15 P. 
(2d) 429, 136 Kan. 393. 


78. Mauch v. Bennett & Brown 
Lumber Co., 209 N.W. 586, 235 Mich. 
496. 


[a] Tlustration. — Where there 
was evidence that a workman would 
not have suffered a frozen toe had he 
not received an injury by a bruise oc- 
casioned by the falling of a tool on his 
foot, thus disturbing the normal cir- 
culation of blood in his foot, it was 


The freezing of a diseased member of the 
body may not be compensable as an “accidental in- 
jury,” 77 but, where the freezing of an employee’s 
foot was a consequence of a prior accidental per- 
sonal injury arising out of the workman’s employ- 
ment, it has been held that a finding that the freezing 
of the foot was an “accident” under the compensa- 


WORKMEN’S COMPENSATION ACTS 


[§§ 376-379 


resulting from a jar to the body may likewise be 
compensable as an “accident” °° or as an “accidental 
injury” *! within the meaning of those terms in 
compensation acts. 


{§ 378] 11. Falls.5? 
tained by a workman as a result of a fall may be 
compensable as an “accident” within the meaning of 


Injuries** or death** sus- 


the workmen’s compensation acts. 


Injuries 


held that a finding that the disability 
produced by the freezing was an “‘ac- 
cident” within the statute was war- 
ranted. Mauch v. Bennett & Brown 
Lumber Co., 209 N.W. 586, 235 Mich. 
496. 


79. Barker v. Shell Petroleum Cor- 
poration, 297 P. 418, 132 Kan. 776. 


[a] Elements of accident held to 
exist in particular case.—‘‘In the case 
at bar the incident was an untoward 
event, not expected or designed by the 
workman, each and every jolt and 
jerking. was sudden and unexpected, 
painful, afflictive, and accompanied 
with force.” Barker v. Shell Petro- 
leum Corporation, 297 P. 418, 421, 132 
Kan. 776. 


[b] Tllustration.—Injury, result- 
ing from severe jolt and jerk sus- 
tained in riding a four-wheeled maney 
drawn by a tractor along a railroad 
track, has been held to be a compensa- 
ble “accident.’’ Barker v. Shell Petro- 
fae Corporation, 297 P, 418, 132 Kan. 


eee Hiester v. Hunter, 89 Pa.Super. 


[a] Tllustration.—Jar to body in- 
cidental to the use of a heavy instru- 
ment was held to be an “accident” 
within such statute (Workmen’s Com- 
pensation Act ‘[St. (1920) § 21916 et 
sed 1). Hiester v. Hunter, 89 Pa.Super. 


81. Winona Oil Co. v. 
209 P. 398, 87 Okl. 226. 


[a] Dlustration.—Where a work- 
man is disabled by reason of a severe 
jar received by stepping off a porch 
with his arms full of -tools, he was 
held to have sustained an “accidental 
injury” within the meaning of the 
act. “Winona Oil Co. v. Smithson, 209 
P. 398, 87 Okl. 226. 


82. Arising out of and in course 
of employment see infra § 465. 


83. Flowers v. Williams-Rieves 
Lumber Co., 5 La.App. 49; Gillmore v. 
Ring Const. Co., (Mo.App.) 61 S.W. 
(2d) 764; Watkins v. Brunswick Res- 
taurant, 242 N.W. 439, 123 Neb. 212. 


[a]  Mlustrations. — (1) Injuries 
resulting to a workman by falling 
when playfully pushed by a fellow 
employee have been held to be a com- 
pensable accident within the meaning 
of a compensation act. Gillmore v. 
Ring Const. Co., (Mo.App.) 61 S.W. 
(2d) 764. (2) Where a workman on 
becoming dizzy and faint after taking 
a chew of tobacco fell off a truck on 
which he was employed, the resulting 
injuries were held to constitute a 
compensable accident within the stat- 
ute. Flowers v. Williams-Rieves 
Lumber Co., 5 La.App. 49. (3) Where 
a restaurant employee, while stand- 
ing on a table attempting to reach a 
high shelf, fell. backward and was 
injured, it was held-that the injuries 
sustained thereby constituted a com- 


Smithson, 


[§ 379] 12. Bruises and Irritations.’® 
ity resulting from bruises.received by an employee 
while at work may constitute a compensable “acci- 
dent” within the meaning of the compensation acts,*® 


Disabil- 


pensable “accident?? within the stat- 
ute. Watkins v. Brunswick Restau- 
rant, 242 N.W. 439123 Neb. 212. 


84. Owens v. MeWilliams, 152 N.E. 
841, 85 Ind.App. 92; Board of Com’rs 
of Greene County v. Shertzer, 127 N.E. 
843, 73 Ind.App. 589; Lanahan v. 
Hydraulic-Press Brick Co., (Mo.App.) 
55 S.W.(2d) 327; McCarthy v. General 
Electric Co., 143 A. 116, 293 Pa. 448, 
60 A.L.R. 1288; Milwaukee Electric 
Ry. & Light Co. v. Industrial Commis- 
sae of Wisconsin, (Wis.) 247 N.W. 

{a] Wustrations.—(1) Death of an 
employee from concussion of the 
brain caused by a fall while hauling 
rock for his employer was held to 
constitute a compensable accident 
within the statute. Owens v. McWil- 
liams, 152 N.E. 841, 85 Ind.App. 92: 
(2) Where it appeared that employ- 
er’s watchdog, rushing through a door 
opened by a night watchman, struck 
him, causing him to fall, and as a re- 
sult thereof he died, it was held that 
a finding that the death was compen- 
sable as an ‘“‘accident” within the stat- 
ute was warranted. Lanahan v. Hy- 
draulic-Press Brick Co., (Mo.App.) 
55 S.W.(2d) 327. 


[b] That fall resulted from dis- 
ease immaterial.—(1) Death result- 
ing from fall on employer’s premises 
was compensable as an “accident,” al- 
though the fall resulted from a dis- 
ease of the employee (Workmen’s 
Compensation Act [St. (1920) §§ 
21983, 21984]). McCarty v. General 
Electric Co., 143 A. 116, 293 Pa. 448, 
60 A.L.R. 1288. (2) Thus, where death 
resulted from a fall which was in turn 
caused by the effect of an unsuspect- 
ed tumor on the workman’s brain, the 
death was. nevertheless held to be 
compensable as an “accident” within 
the statute. McCarthy v. General 
Electric Co., supra. (3) Accordingly, 
death resulting from a fractured skull 
sustained when an employee fell to 
the floor when stricken with a heart 
attack while walking up third or 
fourth step of stairway in his place 
of employment was held to be com- 
pensable as an ‘‘accident”’ within the 
statute. Milwaukee Blectric Ry. & 
Light Co. v. Industrial Commission of 
Wisconsin, (Wis.) 247 N.W. 841. (4) 
Where a painter standing on a ladder 
by reason of his employment fell as 
the result of a sudden attack of ver- 
tigo, the injuries causing his death 
nevertheless resulted from an “acci- 
dent arising out of his employment” 
and not from disease, and compensa- 
tion under the Workmen’s Compensa- 
tion Act was allowable. Board of 

om’rs of Greene County v. Shertzer, 

27 N.E. 8438, 73 Ind.App. 589. 


85. Whether bruises and irrita. 
tions when resulting in, or as identi- 
fied with, disease are compensable see 
infra § 340. 


86. Andrews v. Industrial Commis- 
sion of Colorado, 216 P. 256, 73 Colo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 379) 


and death resulting from blisters caused by the fact 
that the workman is required to walk over rough 
ground may be compensable as an “injury” within 
the meaning of that term as used in a compensa- 
tion act.§7 Similarly disability resulting from irri- 
tation or chafing of the body may be compensable 
as an “accident’?? within the compensation act,*® 
although disability resulting from the gradual break- 
ing down of the tissue in a workman’s body because 
of pressure on a particular part of his body may 


not be compensated for as a “personal injury” with-_ 


in a compensation statute.6® Accordingly, a bruise 
which develops gradually as a result of the cus- 
tomary work of the employee is not compensable as 
an “accident” or as an “accidental injury” as those 
words are used in the compensation acts.°° Under 
compensation statutes providing that compensation 
shall be paid where the harm for which compensa- 
tion is sought results from “an accidental personal 


456; Aldrich v. Dole, 249 P. 87, 43 
Idaho 30; Lovell v. Williams Bros., 
(Mo.App.) 50 S.W.(2d) 710. 


[a] Illustrations.—(1) A disabil- 
ity which resulted from a bruise re- 


275 Mass. 24. 
[a] 
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89. Reardon’s Case, 175 N.E. 149, 


Dlustration.—Injury to a 
moulder’s hand, occasioned by the 
gradual breaking down of tissue as 
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injury,” it has been held that disability resulting 
from a bruise may be compensable within the mean- 
ing of the act,®! and disability produced by the 
unexpected irritating effects of substances may be 
compensable under the act,®? although compensation 
was refused for disability resulting from irritation 
by long and continued exposure to conditions aris- 
ing naturally in the course of the employee’s work.°®* 


Burns, scalds, and salivation from irritating sub- 
stances.°* Within the meaning of an act providing 
for the payment of compensation in case of an “ac- 
cidental injury,” burns, scalds, and salivation may be 
compensable when produced by an irritating sub- 
stance in combination with the conditions under 
which the employee is required to work.®® Burns 
from the chemical action of liquids may also be com- 
pensable as an accidental injury within a compen- 
sation act.°® 


result is unforeseen and unexpected 
by the employee, the incident is an 
accident.” Oklahoma Portland 
Cement Co. v. State Industrial Com- 
mission, 13 P.(2d) 587, 588, 158 Okl. 
258. (2) Thus, where an employee 


ceived by an employee while digging 
in hard ground, subsequently, neces- 
sitating amputation of his finger, was 
held to be an “accident” as defined by 
the Workmen’s Compensation Act. 
Andrews v. Industrial Commission of 
Colorado, 216 P. 256, 73 Colo. 456. 
(2) Disability resulting from bruises 
sustained by the driver of a truck was 
held to be compensable as an injury 
“by accident” within the compensation 
law, although the injury was the cu- 
mulative effect of a continuous press- 
ing of the knee against the shift lev- 
er, because of worn gears. Aldrich v. 
Dole, 249 P. 87, 43 Idaho 30. (38) Dis- 
ability resulting from a bruise on an 
employée’s hand coming after several 
days of gouging down on spade in 
trimming the side of a ditch was held 
to be compensable within the meaning 
of an “accident” in Compensation Act 
(Rev. St. [1929] §§ 3301, 3305 (b). 
Lovell v. Williams Bros., (Mo.App.) 50 
S.W.(2d) 710. 


87. Industrial Commission of Ohio 
aa een ay: 173 N.E. 263, 36 Ohio App. 


[a] Compared with sunstroke or 
heatstroke.—(1) “If the decedent suf- 
fered a blister on his foot because of 
having to walk over rough ground in 
the course of his employment there 
can be no question that it would be an 
injury within the meaning of the 
Workmen’s Compensation ‘Law, just 
as much so as a sunstroke or a heat- 
stroke.’ Industrial Commission of 
Ohio vy. Mounjoy, 173 N.E. 263, 264, 
36 Ohio App. 476. (2) Death or dis- 
ability from sunstroke or heatstroke 
ane compensable injury see supra § 
375. 


[b] MDlustration.—Death resulting 
from foot blisters, sustained by walk- 
ing over rough ground in the course of 
employment, was held to be a com- 
pensable “injury” within the Work- 
men’s Compensation Law. Industrial 
Commission of Ohio v: Mounjoy, 173 
N.E. 263, 36 Ohio App. 476. 


88. McDougal’s Case, 144 A. 446, 
127 Me. 491. 


[a] MTlustration. Disability 
caused by, and following, within a few 
hours, chafing of employee’s leg while 
working on a ladder with his shin 
pressed against rung was held to be 
compensable as an “aéecident” within 
the statute. McDougal’s Case, 144 A. 
446, 127 Me. 491., 


‘ 


result of many years of continuous 
labor requiring use of his hand, and 
requiring pressure thereon, was not 
the result of “a personal injury” aris- 
ing out of and in course of employ- 


ment, and was not compensable. 
Reardon’s Case, 175 N.E. 149, 275 
Mass. 24. 

90. Perkins v. Jackson Cushion 


Spring Co., 172 N.W. 374, 206 Mich. 
98; Woodruff v. Howes. Constr. Co., 
127 N.E. 270, 228 N.Y. 276. 


[a] For example (1) where a car- 
penter bruised the palm of his hand 
by. its constant use in pressing a 
screw driver, the bruise resulting in 
a disability, the injury was held not 
to be the result of an “‘accident’’ or of 
an “accidental injury,”. within Work- 
men’s Compensation Law. Woodruff 
v. Howes Const. Co., 127 N.E. 270, 228 
IN AY coe oy Os (2) Where a_ servant 
developed a bone felon while putting 
strips in metal frames by the use of 
pliers, work which he had done for 
nearly six years in the way he was 
employed to do it, the felon being 
developed by the continuous use of the 
pliers, he could not recover compen- 
sation, under the Workmen’s Com- 
pensation Act, for ‘accidental injury,” 
although at the time the felon de- 
veloped the strips were shorter than 
usual and required the exertion of 
more strength to put them in place. 
Perkins v. Jackson Cushion Spring 
Co., 172 N.W. 374, 206 Mich. 98. 


91. Associated Employers’ Recip- 
rocal y. State Industrial Commission, 
212 P. 604, 88 Okl. 249. 


[a] TIllustration.—Where an em- 
ployee in the course of his employ- 
ment digging a sewer ditch, received 
a bruise to’ his right hand from the 
use of a pick, disability produced by 
the bruise was held to be compensable 
under the statute. Associated Em- 
ployers’ Reciprocal v. State Industrial 
Commission, 212 P. 604, 88 Okl. 249. 


92. Brown v. English, 15 P.(2d) 17, 
159 Okl. 208; Oklahoma Portland 
Cement Co, v. State Industrial Com- 
mission, 18 P.(2d) 587, 158 Okl. 258. 


{a] Irritating substance falling on 
exposed portions of body.—(1) ‘It is 
our view that, where an employee is 
engaged in labor of removing or. re- 
placing machinery, and an irritating 
substance falls upon exposed parts of 
his body, resulting in scalds, irrita- 
tions, burns, and infection, and such 


who had no previous direct contact 
with lightning cement was required to 
repair and replace a conveyor of such 
substance, and, while he was so en- 
gaged in an unusually hot room and 
perspiring, some of the cement set- 
tled on exposed portions of his body 
and set up an irritation from which he 
was disabled, it was held that the dis- 
ability was compensable under the 
statute. Oklahoma Portland Cement 
Co. v. State Industria] Commission, 
supra. 


[b] Cement blown into face.—Dis- 
ability produced by the blowing of 
cement into a workman’s face while 
he was cementing an oil well was 
held to be compensable under the stat- 
ute, when it appeared that conditions 
existing while he was cementing the 
oil well were unusual in that the well 
was located in a low spot and the 
direction of the wind was such as to 
favor in a peculiar manner the blow- 
ing of the cement toward the work- 
man. Brown vy. English, 15 P.(2d) 
i521 69: Ol! 208. > 


93. Imperial Refining Co. v. Buck, 
7 P.(2d) 908, 155 Okl. 25. 


[a] Oil and oil vapors.—Disability 
produced by the irritation of a work- 
mah’s feet by long contact with the 
vapors and oil arising naturally in 
the course of his work was held not to 
be compensable under the statute. 
Imperial Refining Co. v. Buck, 7 P.(2da) 
908, 155 Okl. 25. ' 


94. Fire burns see supra § 375. 


95. Ward v. Beatrice Creamery Co., 
230 P. 872, 104 Okl. 91. 


[a] Illustration.—Burns, scalds, 
and salivation suffered by an em- 
ployee, caused by use of soda ash in 
the process of sweetening cream, in 
the hot room of a creamery in the 
course of employment, are compensa- 
ble accidental injuries within the 
Workmen’s Compensation Act, and the 
industrial commission has exclusive 
jurisdiction to grant relief. Ward vy. 
Peters Creamery Co., 230 P. 872, 104 


96. Employers’ Liability Assur. 
Corporation, Ltd., of London, England 
Ce eae (Tex.Civ.App.) 14 S.W.(2d) 


_[a] ITlustration. — A workman’s 
careless dropping of liquid, resulting 
in the burning of his foot, is an ‘‘ac- 
cidental injury’ within the Work- 
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{§ 380] 18. Shock and Burns from Electricity.°’ 
Death from electric shock by reason of a workman’s 
coming into contact with a charged wire may con- 
stitute a compensable case within the terms of a 


workmen’s compensation. act.°§ 


[§ 381] 14. Injury to Ears; Impairment of Hear- | 
ing. Injuries to the ears resulting in impaired hear- , 
ing have been held to be compensable as an “acci- 
dental injury”. within the workmen’s compensation 


acts.?°® 


[§ 382] 15. Injury to Eyes; Impairment of Vi- 
Under workmen’s compensation acts requir- 


sion.! 


men’s Compensation Act. Employers’ 
Liability Assur. Corporation, Ltd., of 
London, England v. Flint, (Tex.Civ. 
App.) 14 S.W.(2d) 1046. 


97. Burns from: 
ogre me heated substances see supra 
375. 


Irritating substances see supra § 379. 


98. Hollenbach.v. Hollenbach, 204 
S.W. 152, 181 Ky. 262, 13 A.L.R. 524. 


[a] MT lustration.—Where a work- 
man, while using a wash basin in a 
lavatory provided for employees, came 
in contact with a charged wire re- 
sulting in his death, it was held to 
constitute a compensable accident 
within the act. Hollenbach v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524. 


$9. Indian Territory Illuminating 
Oil Co. v. Caviness, 16 P.(2d) 132, 160 
Okl. 110; Indian Territory Illuminat- 
ing Oil Co. v. Parker, 16 P.(2d) 134, 
160 Okl. 109; Indian Territory Illu- 
minating Oil Co. v. Barrett, 16 P.(2d) 
133, 160 Okl. 106; Indian Territory 
Illuminating Oil Co. v. Collins, 15 P. 
(2d) 832, 159 Okl. 302; Indian Ter- 
ritory Illuminating Oil Co. v. Bar- 
rett, 15 P.(2d) 831, 159 Okl. 302; In- 
dian Territory Illuminating Oil Co. 
v. Warren, 15 P.(2d) 830, 159 Okl. 301; 
Indian Territory Illuminating Oil Co. 
v. Glasscock, 15 P.(2d) 829, 159 Okl. 
300; Indian Territory Illuminating 
Oil Co. v. Colson, 15 P.(2d) 828, 159 
Okd. 299; Indian Territory Iluminat- 
ing Oil Co. v. Stone, 13 P.(2d) 579, 158 
Okl. 262; Indian Territory Illuminat- 
ing Oil Co. v. Sharver, 11 P.(2d) 187, 
157 Okl. 117; Indian Territory Illumi- 
nating Oil Co. v. Williams, 10 P.(2d) 
1098, 157 Okl. 80; Indian Territory Il- 
luminating Oil Co. v. Severe, 40 P.(2d) 
681, 156 Okl. 246; Indian Territory 
Illuminating Oil Co. v. Welch, 10 P. 
(2d) 678, 156 Okl. 243. 


[a] Gas escaping from oil wells.— 
Where the noise of escaping gas from 
oil wells injures the ears and there- 
by impairs the hearing of employees 
whose work requires them to be in 
the vicinity of such wells while gas is 
escaping, it is held that the disability 
thus produced constitutes a com- 
pensable ‘accidental injury” within 
the meaning of a statute making such 
injuries compensable. Indian Terri- 
tory Illuminating Oil Co. v. Caviness, 
16 P.(2d) 132, 160 Okl. 110; Indian 
Territory Illuminating Oil Co. v. Par- 
ker, 16 P.(2d) 134, 160 Okl. 109; In- 
dian Territory Illuminating Oil Co. v. 
Barrett, 16 P.(2d) 133, 160 Okl. 106; 
Indian Territory Illuminating Oil Co. 
v. Collins, 15 P.(2d) 832, 159 Okl. 302; 
Indian Territory Illuminating Oil Co. 
v. Barrett, 15 P.(2d) 831, 159 Okl. 302; 
Indian Territory Illuminating Oil Co. 
v. Warren, 15 P.(2d) 830, 159 Okl. 301; 
Indian Territory Illuminating Oil Co. 
v. Glasscock, 15 P.(2d) 829, 159 Okl. 
800; Indian Territory Illuminating 
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ing that injuries to be compensable must: result 
from an accident, injuries to the eyes and conse- 
quent impairment of vision may constitute compensa- 
Under a statute making compensa- 
ble “personal injury sustained by accident,” injuries 
to the eyes and consequent impairment of vision 
may be compensable when such injuries are un- 
expected and undesigned,® and, under a statute pro- 
viding that an employee may recover compensation 
for “a personal injury by accident arising out of 


and in the course of his employment caused by 


Oil Co. v.‘Colson, 15 P.(2d) 828, 159 
Okl. 299; Indian Territory Illuminat- 
ing Oil Co. vy. Stone, 13 P.(2d) 579, 
158 Okl. 262; Indian Territory Illu- 
minating Oil Co. v. Sharver, 11 P.(2d) 
187, 157 Okl. 117; Indian Territory Il]- 
luminating Oil Co. vy. Williams, 10 P. 
(2d) 1098, 157 Okl. 80; Indian Terri- 
tory Illuminating Oil Co. v. Severe, 10 
P.(2d) 681, 156 Okl. 246; Indian Ter- 
ritory Illuminating Oil Co. v. Welch, 
10 P.(2d) 678, 156 Okl. 2438. 


_1. Diseases as compensable inju- 
ries see supra: $§ 335-357: 


2. See cases infra this note; 
cases infra this section. 


[a] “Accident.’’—(1) Where a 
workman, while engaged in chipping 
the burs from a steel plate with a 
cold chisel, was injured by a piece 
of the steel so chipped off, striking 
him in the eye and destroying its 
sight it was held, that the injury was 
an “accident’’ within the meaning of 
the Workmen’s Compensation Act. 
Neville v. Kelly Brothers and Mitch- 
ell, Ltd., 13 B.C. 125, 5 West.L.R. 427. 
(2) Under a provision of the compen- 
sation statutes specifically defining 
the word “accident”? as used in those 
statutes to be “an unexpected or un- 
foreseen event happening suddenly 
and violently and without human 
fault and producing at the time ob- 
jective symptoms of aninjury,” it was 
held that there existed a compensable 
accident when a workman who was 
engaged in laying a roof lost an eye 
by reason of hot tar splashing therein 
while the tar was being heated in 
preparation for its use on the roof. 
Johansen yv. Union Stockyards Co., 
156 N.W. 511, 99 Neb. 328. 


[b] Finding that “accident” was 
not cause of injury supported by evi- 
dence.—Where a fitter sustained a 
slight accident to his right eye, caused 
by emery dust getting into it, and a 
month later the eye was examined by 
a doctor, who said it was then prac- 
tically well, and that the man was 
fit for work, but some five weeks later 
the same doctor saw, the man again, 
and he found the eye in a bad condi- 
tion which was, in the opinion of the 
doctor, due only to constitutional dis- 
ease, and not to the accident, and 
where a doctor called for claimant 
could only say that the condition of 
the eye was consistent with an acci- 
dent as alleged, and the man even- 
tually became nearly blind in the eye, 
it was held that a finding that the in- 
jury was not caused by “accident” 
within the Workmen’s Compensation 
act was supported by the evidence. 
Tucker v. Manganese Bronze and 
Brass Co., [1921] W.C.&I. 175. 


3. Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 171 P. 429, 177 Cal. 
614, L.R.A.1918F 856. 


[a] Illustration.—Where a show 
card writer who was accustomed to 


and 


violent or external means,” injury to an eye may 
constitute a compensable accident.* 


Moreover, in- 


use quantities of wood alcohol in an 
air brush employed in making show 
cards used such quantities of the liq- 
uid that his sight was permanently 
impaired, it was held that this was 
a compensable injury within the com- 
pensation act, since the injuries were 
unexpected and unintentional, and 
this notwithstanding the cause or or- 
igin of the injury was not an acci- 
dent. Fidelity & Casualty Co. of New 
York vy. Industrial Accident Commis- 
sion of California, 171 P. 429, 177 Cal. 
614, L.R.A.1918F 856. 


4, Dondeneau v. State Industrial 
Accident Commission of Oregon, 249 
P.°820, 2119 1Or. 350, 50 Asta. 11297 


[a] Zllustration.—Where a brake- 
man on a logging train was required 
to abandon his work and assist in 
fighting a forest fire for four consec-~ 
utive days, it was held that injuries 
to one of his eyes induced by the ir- 
ritation from the heat of the firé, to- 
gether with the smoke therefrom and 
overexertion constituted a compensa- 
ble accident within the act, since “the 
fire itself was an unlooked-for event,”’ 
“the injury was both unexpected and 
unusual,” and “both external and vio- 
lent,” and the forest fire as the “oc- 
casion,” although continuing for four 
days, was “reasonably certain’”’ as a 
definite time and occasion to which 
the injury was traceable. Dondeneau 
v. State Industrial Accident Commis- 
sion of Oregon, 249 P. 820, 119 Or. 
357, 50 A.L.R. 1129. 


[b] In further discussion of a case 
wherein the court considered the ele- 
ments constituting an “accident” so 
as to be compensable within the stat- 
ute, where injuries to the eyes of an 
employee were sustained as a result 
of the heat and irritation to which 
he was exposed for four days while 
he was engaged in fighting a forest 
fire it was said that, notwithstanding 
claimant voluntarily entered into the 
work of fighting the fire, he did not in- 
tentionally admit the poisonous gas 
and smoke into his eyes so as to pre- 
clude his claim, but that “it is as 
much an accident as though a live 
cinder had been received into the eye 
and the eye burned, resulting in the 
loss of sight.” The court also went 
on to say: “It is further argued that, 
inasmuch as the respondent cannot 
fix the exact date of the injury to the 
eye, it is therefore not accidental. 
Such a construction would be too 
strict. Injuries are frequently suf- 
fered accidentally, resulting serious- 
ly, when the victim cannot name the 
exact time of regéiving the injury. 
‘ The fact that the respondent 
cannot mention any particular time 
during the four days he was so stren- 
uously working to serve his employer 
and other persons’ property, when the 
smoke entered the eye in such quan- 
tity and under such conditions as to 
permanently destroy the sight there- 
of, does not cause the means of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 382-384] 


jury to the eyes of a workman may constitute an 
“aceidental injury” within the meaning of a stat- 
ute making such injury compensable,® and the loss 
of vision in one eye which is attributable to an 
injury to the other eye is a compensable injury with- 
in the meaning of such a statute;® but loss of 
vision by reason of nearsightedness which is not 
shown to have been caused by a particular accident 
which in fact caused compensable’ injuries to other 
parts of an employee’s body is not compensable 
as an “accidental injury” within the meaning of the 
compensation statute.” 


Assault by coemployee.® Willful assault of a co- 
employee resulting in injury to the eyes of the victim 
has been held to be compensable as an “accident” 
within the meaning of that word in a workmen’s 
compensation act,? and an injury to a workman’s 
eye resulting from an assault by a coemployee has 
also been held to be compensable as an “accidental 
injury” within the contemplation of a statute mak- 
ing such injury compensable.+® 


[§ 383] 16. Injuries from Lightning.‘! Disabil- 


injury to be any less accidental. 10. 
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Knocks v. Metal Package Corp., 


[71 C.J.] 631 


ity produced by being struck by lightning may con- 
stitute an “accidental injury” arising out of the 
employment of the victim within the contemplation 
of the compensation act; 12 and, under a workmen’s 
compensation act requiring that an injury to be 
compensable result from an “industrial accident,” 
it has been held that death resulting from a stroke 
of lightning may be compensable within the mean- 
ing of those words.1? However, it does not follow 
that death resulting from a stroke of lghtning 
is compensable as an “industrial accident,” as con- 
templated by the compensation act, merely because 
the death was such as to warrant a recovery on 
an accident insurance policy, or that there may be 
recovery in some other manner for such death. 


[§ 384] 17. Poisoning.1® The introduction of 
poisonous substances into the human body resulting 
in death may constitute a compensable accident with- 
in the meaning of the aets providing for compensa- 
tion for “accident,” 1* and such death may be com- 
pensable under acts providing for compensation for 


109 A. 224, 265 Pa. 519. 


. . . We are of the opinion that 
time in relation to an accident is rel- 
ative. In the instant case, the re- 
spondent was engaged for four days 
almost continuously in combating the 
progress of the fire. He was on duty 
in this behalf for 36 hours without 
relief. All his time was occupied and 
may be properly referred to as one 
period. In this one period he suffered 
the injury. We think that this sat- 
isfies the requirement that the occur- 
rence to be accidental must refer to 
a definite period of time.” Dondeneau 
v. State Industrial Accident Commis- 
sion of Oregon, 249 P. 820, 822, 823, 
119 Or. 357,50) A.L.R..1129, 


5. Knocks v. Metal Package Corp., 
131 N.E. 741, 231 N.Y. 78;. Guyon v. 
Standard Wall Paper Co., 205 N.Y.S. 
280, 209 App.Div. 708; Gulf States 
Corporation v. Liston, 22 P.(2d) 376, 
164 Okl. 36. 


{a] Mlustration.—Injury to the 
eye of an employee resulting in im- 
paired vision because of the _ lodge- 
ment of small particles of gilt dust 
in his eye while engaged in preparing 
it for gilding wall paper was held to 
be compensable as an “accidental in- 
jury’ within the statute. Guyon Vv. 
Standard Wall Paper Co., 205 N.Y.S. 
280, 209 App.Div. 708. 


6. Gulf States Corporation v. Lis- 
ton, 22 P.(2d), 376, 164 Okl. 36. 


7, Magnolia Petroleum Co. v. Rus- 
sell, 20 P.(2d) 900, 163 Okl. 62. 


8. ‘Results of intentional or willful 
assault as compensable injuries gen- 
erally see supra § 334. 


9. Keithley v. Stone & Webster 
Engineering Corporation, 49 S.W.(2d) 
296, 226 Mo.App. 1122. 


[a] Mlustration.—Where an em- 
ployee while engaged with others in 
carrying a piece of timber was will- 
fully assaulted by a coemployee who 
struck the victim in the eye, and as 
a result thereof he lost the sight of 
the eye, this was held to be a com: 
pensable “accident” within the act. 
Keithley v. Stone & Webster Engi- 
neering Corporation, 49 S.W.(2d) 296, 
226 Mo.App. 1122. 

Willful or intentional assault by co- 
employee as accident generally see su- 
pra § 334. 


131 N.H. 741, 231 N.Y. 78. 


[a] Tllustration.—Where a= fore- 
man called an employee’s attention to 
a machine and charged him with re- 
sponsibility for its defective opera- 
tion, whereupon the employee called 
him a “liar,” and immediately the 
foreman struck the employee, break- 
ing his eyeglasses and injuring an 
eye, the injury was an accidental in- 
jury, within the Workmen’s Compen- 
sation Law. Knocks v. Metal Pack- 
age Corp., 181 N.E. 741, 2381 N.Y. 78. 


1l. Arising out of and in course 
of employment see infra § 472. 


12. Consolidated Pipe Line Co. v. 
Mahon, 3 P.(2d) 844, 152 Okl. 72. 


{a] Illustration.—Where an em- 
ployee while engaged in taking up a 
pipe line was disabled by a stroke of 
lightning which struck a house in 
which he and his fellow workers had 
taken refge during a violent rain- 
storm, there was held to exist a com- 
pensable “accidental injury” arising 
out of his employment within-the con- 
templation of the statute. Consoli- 
dated Pipe Line Co. v. Mahon, 3 P. 
(2d) 844, 152 Okl. 72. 


13. Wiggins v. Industrial Accident 
Board, 170 P. 9,54 Mont. 335. 


[a] Illustration.—Where an em- 
ployee whose employment required 
work with a metal road grader was 
struck by lightning and killed while 
so employed, this was held to amount 
to an “industrial accident” as requir- 
ed by the compensation act. Wiggins 
v. Industrial Accident Board, 170 P. 


| 9, 54 Mont. 335. 


14. Griffith v. Cole Bros., 165 N.W. 
577, 183 Iowa 415, L.R.A.1918F 923. 


15. Death or disability from dis- 
ease caused by poisoning, and occu- 
pational or industrial poisoning, as 
bitte tea injury see supra §§ 339, 
341, - 


16. Ind.—General American Tank 
Car Corporation v. Weirick, 133 N.E. 
391, 77 Ind.App. 242. ; 


Minn.—Adler v. Interstate Power 
Co., 230 N.W. 486, 180 Minn. 192. 


Mo.—tLeilich  v. 
Co., 40 S.W.(2d) 601, 328: Mo. 112. 


Pa.—Tarr y. Hecla Coal & Coke Co., 


Chevrolet Motor 


Utah.—Tintic Milling Co. v. Indus- 
Sh Commission, 206 P. 278, 60 Utah 


[a]. That workman had been pre- 
viously affected by breathing poison- 
ous gases arising from molten brass 
does not make an injury sustained by 
inhaling such gases less an accident 
where it is apparent that he did not 
anticipate or design the serious con- 
Sequences of such inhalation result- 
ing in his death. General American | 
Tank Car Corporation v. Weirich, 133 
N.E. 391, 77 Ind.App. 242. 


{b] Tllustrations.—(1) Death re- 
sulting from the inhalation of fumes 
and gases arising from molten brass 
has been held to constitute a compen- 
sable “accident.” General American 
Tank Car Corporation v. Weirick, 133 
N.E. 391, 77 Ind.App. 242. (2) Death 
of an employee from inhalation or in- 
jection of unusual amounts of gas or 
poison arising from the destructive 
distillation of coal or coke was held 
to be a compensable “accident”? with- 
in the statute. Adler v. Interstate 
Power Co., 230 N.W. 486, 180 Minn. 
192. (8) Death of ‘traveling sales- 
man from carbon monoxide gas poi- 
soning, while changing a tire on em- 
ployer’s automobile in garage in rear 
of salesman’s home, was held to be 
compensable as the result of an “ac- 
cident” within the statute. Leilich v. 
Chevrolet Motor Co., 40 S.W.(2d) 601, 
328 Mo. 112. (4) Death by asphyxia- 
tion while working in a mine assist-~ 
ing in extinguishing a fire therein is 
an “accident” within the Workmen’s 
Compensation Act. Tarr v. Hecla 
Coal & Coke Co., 109 A. 224, 265 Pa. 
519. (5) Death resulting from carbon 
monoxide poisoning, during course of 
employment, is a compensable “acci- 
dent’”’ under the compensation laws. 
Gerst v. Smith-Faris Co., 162 A. 490, 
107 Pa.Super. 30 [foll Swan v. Same, 
162 A. 495, 107 Pa.Super. 15].. (6) 
Where a carpenter employed by a 
milling company was required to re- 
move a bulkhead from a flue which 
carried poisonous gases from a roast- 
er which was in operation at the time 
of such work, death resulting from 
the inhalation of such gases was 
held to constitute an “accident’”’ with- 
in the statute. Tintic Milling Co. v. 
Industrial Commission, 206 P. 278, 60 
Utah 14. 
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“accidental injuries” 17 or “accidental injury,” 18 
and under statutes requiring the payment of com- 
pensation in case of “accident” and “accidental in- 
jury.” 19° Disability resulting from the inhalation 
of poisonous substances may, likewise, constitute a 
compensable “accident” within the meaning of the 
compensation acts.2° Under a workmen’s compen- 
‘sation act specifically defining an “injury” or “per- 
sonal injury” as “damage or harm to the physical 
structure of the body,” disability produced by the 
inhalation of poisonous gas is, compensable; *+ on 
the other hand, injuries sustained by a workman by 
reason of inhaling poisonous gases may not be 
- compensable within the meaning of such provisions 
where such injuries lack the necessary “accidental” 
quality, as where the resulting injury or disability 
is not “unexpected” or is not attributable to a partic- 
ular definite time and oceasion,?? and death resulting 
from the continued inhalation of bad air from day 
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to day over a period of time is not compensable 
under a statute providing compensation for inju- 
ries “accidentally” sustained or “injury proximate- 
ly caused by accident.” 7% 


[§ 385] 18. Bad Posture. Under a statute 
whereby “personal injuries sustained by accident” 
are made compensable, disability may be compensa- 
ble notwithstanding the disability is attributable 
to the peculiar position assumed by the employee 
at his work,?® and it has been held under another 
compensation statute that disability is not rendered 
any less an “accident” under the statute because 
the disability was produced by the peculiar posture 
of the employee’s body at the time the disability 
was produced.?® On the other hand, under a stat- 
ute making compensable “personal injury” without 
other qualification or restriction in the statute, com- 
pensation was denied to a workman for pain pro- 
duced by the peculiar posture of his body while 


17. Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671; Victory Sparkler 
& Specialty Co. v. Francks, 128 A. 
635, 147 Md. 368, 44 A.L.R. 363. 


{a] Manner of introduction imma- 
terial. ‘“‘The introduction of phos- 
phorous into the human body is none 
the less accidental, if through the 
medium of a pimple point, an un- 
sound tooth, a scratch or a lesion, 
or of ingestion or in breathing.” 
Victory Sparkler & Specialty Co. v. 
Francks, 128 A. 635, 147 Md. 368, 380, 
44 ATL.R. 363. 


{[b] Time intervening between in- 
troduction and manifestation of in- 
jurious results immaterial.—‘‘Nor is 
the accidental nature of this introduc- 
tion lessened by the length of time 
intervening between the reception of 
the poisonous substance and the first 
manifestation of the resultant poi- 
soning, as its progress may be slow, 
moderate or rapid according to the 
form it assumes.” Victory Sparkler 
& Specialty Co. v. Francks, 128 A. 635, 
147 Md. 368, 380,44 A.L.R. 363. 


[c] Poisonous infection itself is 
accidental injury.—‘‘The infection is 
the accidental injury, and whatever 
follows in causal connection, are but 
consequences, which measure the dur- 
ation and effect of the injury.’’ Vic- 
tory Sparkler & Specialty Co. v. 
Francks, 128 A. 635, 147 Md. 368, 380, 
44 A.L.R. 363. : 


{d] Mlustrations.—(1) Where the 
inhalation of phosphorous vapor by 
an employee in a fireworks factory 
resulted in the breaking down and 
necrosis of her jaw and the loosening 
and falling out of her teeth, and 
death, she was held to have sustain- 
ed a compensable injury. Victory 
Sparkler & Specialty Co. v. Francks, 
128 A. 635, 147 Md 368, 44 A.L.R. 363. 
(2) Injuries resulting in the death of 
a workman by reason of his inhala- 
tion of gases following the explosion 
of dynamite in a stone quarry were 
held to be compensable as “accidental 
injuries” within the act. Schemmel 
v. T. B. Gatch & Sons Contracting & 
Building Co., 166 A. 39, 164 Md. 671. 


Disease: 


Produced by introduction of deleteri- 
ous substances as compensable in- 
jury generally see surpa §§ 341, 344, 

45. 

Occupational, produced by exposure 
to, or introduction into system of, 
poisonous substances as compensa- 
ble see supra § 357. 2S er 


—_——__—_——- 


18. Cantor v. Elsmere Garage, 212 
N.Y.S. 327, 214 App.Div. 


[a] Iustration.—Death of garage 
workman from inhalation of carbon 
monoxide gas, generated by gasoline 
burning in a motor car in garage, was 
from “accidental injury” “arising out 
of employment,’ within the Work- 
men’s Compensation Law. Cantor v. 
Elsmere Garage, 212 N.Y.S. 327, 214 
App.Div. 351. 


19. Matthiessen & Hegeler Zinc 
Co. v. Industrial Board, 120 N.E. 249, 
284 Ill. 378; Industrial Commission of 
Ohio v. Tolson, 174 N.E. 622, 37 Ohio 
App.' 282. 


[a] Carbon monoxide gas.—A mine 
employee dying as the result of mon- 
oxide poisoning was held to have 
sustained an “accident” or an “acci- 
dental injury” within the compensa- 
tion law. Industrial Commission of 
Ohio v. Tolson, 174 N.E. 622, 37 Ohio 
App. 282. 


[b] Arsenical poisoning.—Where 
such poisoning was unexpected, the 
death of a servant from arsenical 
poisoning in the course of his em- 
ployment, although resulting from 
many years’ exposure, arose from “‘ac- 
cident” or “accidental injury’? under 


the Workmen’s Compensation Act, for | 
Mat- | 


which the employer was liable. 
thiessen & Hegeler Zine Co. v. Indus- 
trial Board, 120 N.E. 249, 284 Ill. 378. 


20. Sullivan Mining Co. v. Aschen- 
bach, 33 F.(2d) 1 [cert den 50 S.Ct. 
35, 280 U.S. 586, 74 L.Ed. 635]. 


[a]  TIllustration._-_Where a carbon 
disulphide thinner was given to a 
painter to be used with a certain 
brand of paint on an interior job and 
as a result of the poisonous fumes 
which were given off he became dis- 
abled, it was held that there existed 
a compensable ‘“accident.’’ Sullivan 
Mining Co. v. Aschenbach, 33 F.(2d) 
1 [cert den 50 S.Ct. 35, 280 U.S. 586, 
74 L.Ed. 635]. 


21. Barron v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App.) 36 S.W. 
eae 464 [rev (Civ.App.) 21 S.W.(2d) 


fa] Mllustration.—Where a work- 
man employed at a producing oil well 
was, while inserting a tube into a 
well on two specific days, compelled 
to inhale large and unusual quanti- 
ties of poisonous gas which issued 
from the well at that time, the result- 
ing disability was held to be an “ac- 


cidental injury” within the meaning 
of a statute describing such injury 
as “accidental damage or harm to the 
physical structure of his body.’’ Bar- 
ron v. Texas Employers’ Ins. Ass’n 
(Tex.Commn.App.) 36 S.W.(2dj 464 
[rev (Civ.App.) 21 S.W.(2d) 78]. 


22. Jeffreyes v. Charles H. Sager 
Co., 191 N.Y.S. 354, 198 App.Div. 446 
[aff 185 N.E. 907, 233 N.Y. 535]. 


[a] Tlustration.—The poisoning of 
fingers from dipping the hand in a 
solution in the development of pho- 
tographic plates in the course of em- 
ployment, which dipping occurred 
some five hundred times each day dur- 
ing a week, was held not an “acci- 
dent,” for which compensation could 
be awarded, since an “accident” is an 
event which takes place without fore- 
Sight and expectation, and which oc- 
curs on the instant, rather than some- 
thing which continues, progresses, or 
develops. Jeffreyes v. Charles H. Sager 
Co., 191 N.Y.S. 854, 198 App.Div.. 446 
[aff 135 N.E. 907, 283 N.Y. 535). 


_23. Prouse v. Industrial Commis- 
eon of Colorado, 194 P. 625, 69 Colo. 


{a] Thus, where death ultimately 
resulted to a workman because he ) 
knowingly continued to breathe bad 
air which was present in the place 
where he worked, this was held to 
lack the “unexpectedness” necessary 
to make a claim under the act, the 
court saying: “An accident must be 
unexpected. Bad air, continued from 
day to day, is expected. . This 
is no accident.” Prouse vy. Industrial 
Commission of Colorado, 194 P. 625, 
69 Colo. 382, 386. 


24. Disease occasioned by bad pos- 
ture see supra § 337. 


25. Coombs v. Industrial Accident 
Commission of California, 245 P. 445, 
76 Cal.App. 565. 


{a] Illustration.—Injury to em- 
ployee’s knee from putting more 
weight on it than on the other knee, 
and caused by the position assumed 
in work, was nevertheless compensa- 
ble under the statute (Workmen's 
Compensation, Insurance and Safety 
Act [St. (1917) p 833 § 3 subd 4, as 
amended by St. (1919) p 911 § 1)). 
Coombs v. Industrial Accident Com- 
mission of California, 245 P. 445, 76 
Cal.App. 565. 


26. Betts v. American Stores Co., 
161 A. 589, 105 Pa.Super. 452. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 385-387] 


he performed his work.?7 
[§ 386] 19. Insect Bites.?® 


27. Pimental’s Case, 127 N.E. 424, 
235 Mass. 598. 


28. Arising out of and in course of 
employment see infra § 476. 


29. Reinoehl v. Hamacher Pole & 
Lumber Co., 6 P.(2d) 860, 51 Idaho 
359. 


{a] Tick bite.-—(1) Where, as a 
result of tick bites a lumber camp 
swamper died, it was held that the 
death was a compensable ‘accident’ 
within the compensation act. Rein- 
oehl v. Hamacher Pole & Lumber Co., 
6 P.(2d) 860, 862, 51 Idaho 359. (2) 
“wEhe -tick, bite, or bitesisr..% . \ -re- 
sulting in the workman’s death . . 
Mas Asin oe ane aaccident,. “since, it 
was, in the ordinary and popular 
sense of the term, an unlooked-for 
misnap which was neither expected 
nor designed.’”’ Reinoehl v. Hamacher 
Pole & Lumber Co., supra. 


30. “Disfigure” and ‘“disfigure- 
ment” defined see 18 C.J. p 1139. 
Disfigurement: 


Amount and period of compensation 
for see infra § 548. 


As basis for amount see infra § 518. 


31. De Soto v. Magnolia Pipe Line 
Co., 119 So. 889, 9 La.App. 205; Sweet- 
ing v. American Knife Co., 123 N.E. 
SereosGw Nave 99° SOKelly JO COLL. 
Skinner, 19 P.(2d) 548, 162’ Okl. 150; 
Mabee, Inc. v. Hering, 1 P.(2d) 149, 
250 Okl. 165:.Bell Oil .& Gas “Co. Vv. 
State Industrial Commission, 211 P. 
1042, 88 Okl. 98. See also Shinnick 
v. Clover Farms Co., 152 N.Y.S. 649, 

-.90 Misc. 1 [aff 154 N.Y.S. 428) 169 
App.Div. 236] (where, under a prior 
Statute providing compensation only 
for injuries which disable the em- 
ployee, it was held that compensation 
cannot be had for an injury entailing 
mere disfigurement). 


[a] Compensable elements.—Act 
May 20, 1921 (P. L. p 967), amending 
Workmen’s Compensation Act (1915) 
§ 306 cl (ce), by providing compensa- 
tion for permanent disfigurement of 
the head or face, requires affirmative 
findings before claimant may recover 
thereunder: First, that disfigurement 
is serious and permanent; second, 
that it produces an unsightly appear- 
ance; and third, an injury not usual- 
ly incident to the employment. Simon 
v. Maryland Battery Service Co., 120 
A. 469, 276 Pa. 473. 


32. Superior Mining Co. v. Indus- 
trial Commission, 141 N.E. 165, 309 
Il). 338: Chisholm vy. Jahncke Dry 
Docks, tne., 121 So. 684, 10 La.App. 
323; De Soto v. Magnolia Pipe Line 
Co., 119 Sv. 889, 9 La.App. 205; Dick- 
son v, U. S. Sheet & Window Glass 
Co., 3 La.App. 83; Fostner v. Mora- 
witz, 213° N.Y.S.). 202; 215 \App.Div. 
176; Grimes Gasoline Co. y. Taylor, 
4 P.(2d) 688, 152 Okl. 256. 


[a] Jurisdiction.—The industrial 
commission under the Workmen’s 
Compensation Act has jurisdiction to 


Death resulting from 
having been bitten by insects while at work may 
constitute a compensable “accident” within the mean- 
ing of the workmen’s compensation statutes.”® 


[§ 387] 20. Disfigurement.**° Mutilation or dis- 
figurement of the head,** or face,* 
any other disfigurement,** has been held to be com- 
pensable under statutes making provision therefor ; 
on the other hand, under some compensation acts, 
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disfigurement has been held not. to: be a subject for 


terms.°® 


or hands,?° or 


make compensation award for injury 
to an employee resulting in perma- 
nent disfigurement of face. Grimes 
Gasoline Co. v. Taylor, 4 P.(2d) 688, 
152 OKl. 256. 


[b] Detraction from facial expres- 
sion.—A scar on the face, marking 
and detracting from the natural ex- 
pression, and of such a nature as to 
attract attention, is a facial disfigure- 
ment within the statute. Dickson v. 
U. S, Sheet & Window Glass Co., 3 
La.App. 83. 


[c] Statute construed.—Until 
amended by Act (1916) No. 243 p 512 
to include such injury, the Employers’ 
Liability Act did not provide compen- 
sation for serious permanent injury 
resulting in disfigurement about the 
head or face. Boyer v. Crescent Paper 
Fox Factory, 78 So. 596, 143 La. 368. 


33. Stevenson v. Illinois Watch 
Case Co., 186 Ill.App. 418. 


34. Amalgamated Sugar Co. v. In- 
dustrial Commission, 286 P. 959, 75 
Utah 556 (decided under a statute 
which, after prescribing fixed and def- 
inite periods of compensation for the 
loss of certain members and func- 
tions, provides: “Any other disfigure- 
ment, or the loss of bodily function 
not otherwise provided for,” shall be 
compensated in proportion to other 
cases). 


35. Hartford Accident & Indemni- 
ty Co. v. Hay, 17 S.W.(2d) 904, 159 
Tenn. 202 (holding mutilation suffered 
by an employee as a result of blasto- 
mycosis contracted out of and in the 
course of employment not to be com- 
pensable, although recovery is allow- 
ed for the disease as accidental). 


36. Ball v. Hunt, [1912] A.C. 496, 
5 B.W.C.C. 459 [rev [1911] 1 K.B. 1048, 
4 B.W.C.C. 225]. 


[a] Tllustration.—Compensation 
may be awarded for an accident ren- 
dering necessary the removal of an 
already sightless eye, where. such re- 
moval results in a disfigurement ren- 
dering the employee obviously a one- 
eyed man, and prevents him from ob- 
taining work, although previously he 
had been able to obtain work at the 
same wages as before an accident 
which had originally destroyed the 
sight of the eye. Ball v. Hunt, 
[1912] A.C. 469, 5 B.W.C.C. 459 [rev 
[1911] 1 K.B. 1048, 4 B.W.C.C. 225]. 


37. Superior Mining Co. v. Indus- 
trial Commission, 141 N.E. 165, 309 
Ill. 339; Stevenson y. Illinois Watch 
Case Co., 186 Tll.App. 418; Chisholm 
v. Jahncke Dry Docks, Ince., 121 So. 
684, 10 La.App. 323; De Soto v. Mag- 
nolia Pipe Line Co., 119 So. 889, 9 La. 
App. 205; Sweeting v. American Knife 
Co., 123 N.H. 82, 226 N.Y. 199; Fost- 
ner v. Morawitz, 213 N.Y.S. 202, 215 
App.Div. 176; Skelly Oil Co. v. Skin- 
ner, 19 P.(2d) 548, 162 Okl. 150. 


{a] Pinger tips.—The loss of about 
one quarter of an inch of the bone 
from the end of the first and second 


compensation,?® still where the statute awards com- 
pensation for total or partial incapacity for work, 
a disfigurement which prevents the employee from 
securing work has been considered to be within its 
In order that a mutilation or disfigure- 
ment may be compensable, it is generally required 
that it be serious*? and permanent.?§ 
loss of teeth may well be a serious and permanent 
disfigurement or mutilation,®® even though the victim 
has been fitted with false teeth.*° 


Accidental 


fingers of the right hand, leaving only 
a small portion of the nail of each 
of these two fingers, may amount to 
a serious and permanent disfigure- 
ment of the hand. Stevenson vy. Illi- 
nois Watch Case Co., 186 Ill-App. 418. 


[b] Slight insignificant scar not to 
be noticed on casual observation is 
not a serious and permanent disfigure- 
ment under a statute authorizing com- 
pensation therefor. Superior Mining 
Co, yv. Industrial Commission, 141 N. 
EB. 165, >.309 Ill. .339;° Chisholm, v. 
Jahnceke Dry Docks, 121 So. 684, 10 
La.App. 323; De Soto v. Magnolia 
ee Line Co., 119 So. 889, 9 La.App. 


38. Superior Mining Co. v. Indus- 
trial Commission, 141 N.E. 165, 309 
Tll. 3389; Stevenson vy. Illinois Watch 
Case Co., 186 I]l.App. 418; Chisholm 
v. Jahncke Dry Docks, Ine., 121 So, 
684, 10 La.App. 323; De Soto v. Mag- 
nolia Pipe Line Co., 119 So. 889, 9 La. 
App. 205; Sweeting v. American Knife 
Co., 123 N.E. 82, 226 N.Y. 199; Fost- 
ner v. Morawitz, 213 N.Y.S. 202, 215 
App.Div. 176; Skelly Oil Co. v. Skin- 
ner, 19 P.(2d) 548, 162 Okl. 150. 


[a] Loss of jaw teeth and part 
of jawbone with scars is a ‘perma- 
nent disfigurement” within the con- 
templation of the statute. Smith v. 
L. H. Gilmer Co. of Louisiana, 123 So. 
451, 11° La.App. 336. 


39. Odom v. Atlantic Oil Producing 
Co., 110 So. 754,162 La. 556; Betz v. 
Columbia Telephone Co., 24 S.W.(2d) 
224, 224 Mo.App. 1004; Skelly Oil Co. 
v. Skinner, 19 P.(2d) 548, 162 Ok1. 
150; John E. Mabee, Inc. vy. Anthony, 
8 P.(2d) 22, 155 Okl. 35, 80 A.L:R. 968: 
Century Indemnity Co. v. Trammell, 
298 P. 246, 148 Okl. 194. 


[a] Mlustrations.—(1) Loss of 
thirty-one teeth is clearly a “severe 
mutilation and permanent disfigure- 
ment.” Betz v. Columbia Telephone 
Co., 24 S.W.(2d) 224, 224 Mo.App. 
1004. (2) Injury resulting in loss of 
all teeth constitutes a “serious and 
permanent disfigurement” of the face 
within the Workmen’s Compensation 
Law. Skelly Oil Co. v. Skinner, 19 P. 
(2d) 548, 162 Okl. 150. (3) Loss of 
two front teeth and the breaking of 
two others is a “permanent disfigure- 
ment.” John E. Mabee, Inc. v. An- 
thony, 8 P.(2d) 22, 155 Okl. 35, 80 
A.L.R. 968. (4) Loss of three lower 
front teeth is compensable. Odom 
v. Atlantic Oil Producing Co., 110 So. 
754, 162 La. 556. 


Basis of compensation for loss of 
function see infra § 556. 


_ 40. Odom v. Atlantic Oil Produc- 
ing Co., 110 So. 754, 162 La. 556; Betz 
v. Columbia Telephone Co., 24 S.W. 
(2d) 224, 224 Mo.App. 1004; Skelly 
Oil Co. v. Skinner, 19 P.(2d) 548, 162 
Okl. 150; John E. Mabee, Inc. v. An- 
thony, 8 P.(2d) 22, 155 Okl. 35, 80 
A.L.R. 968. But see Davis vy. Water- 
bury’s Inc., 145 So. 569 (where recoy- 
ery for disfigurement was denied). 


*By CAROLAN J. WALSH (§ 387). 
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[§ 388] 21. Pain.* Although inability to labor 
because of pain resulting from a compensable in- 
jury 1s compensable,*! pain, as such, suffered by a 
workman as a result of physical injury is not com- 
pensable as an “accident” within a compensation 
act.4? Similarly pain is not compensable as a “per- 
sonal injury” within a statute providing that com- 
pensation shall be paid in ease of such “personal 
injury,” #* and, of course, pain which does not ap- 
pear to have resulted from an “accidental personal 
injury,” as those words are used in a compensation 
act to indicate for what injuries compensation may 
be had, is not compensable.**4 


[§ 389] 22. Excitement and Shock. Although it 
has been held that death resulting from a nervous 
shock may constitute a compensable “accident” with- 
in the meaning of that term in a workmen’s com- 
pensation act,#® it has also been held that the death 
of a workman resulting from mere excitement with- 
out physical impact is not compensable as a “per- 
sonal injury,” under a statute which has been con- 
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strued to require that such injury, to be éompensa- 
ble, be one of an accidental nature.*® Disability re- 
sulting from the psychic or surgical shock of an 
operation may be compensable as an “accidental in- 
jury” within the compensation statute when the 
operation was one necessitated by a’ compensable 
physical injury by impact; 47 but disability result- 
ing from mere nervous shock or fright, unaccom- 
panied by actual physical injury, by impact, does 
not constitute such an injury as is compensable as. 
an “accident arising out ef the employment” with- 
in the meaning of those words in a workmen’s com- 
pensation act.4*§ 


[§ 390] 23. Remote and Proximate Consequenc- 
es**®9—a, In General. Except for jurisdictions 
wherein causation is no longer a necessary element,°° 
the controlling factors in the determination of wheth- 
er or not the physical harm sustained by the em- 
ployee was the consequence of the accident or the 
injury are the existence of a continuous chain of 
causation between the two,*! and, of course, the ab- 


41. Trowbridge v. Wilson & Co., 
170 P. 816, 102 Kan. 621, 


{a] Distinguishing compensation 
for inability to work from compensa- 
tion for pain.—‘‘Compensation for 
loss of wages or for loss of ability to 
earn wages, although that loss may 
be caused by pain, is not the same as 
damages for the pain. The former 
comes within the workmen’s compen- 
sation act; the latter does not.” 
Trowbridge v. Wilson & Co., 170 P. 
816, 102 Kan, 521. 


Incapacity or impairment of 
earning capacity as basis of com- 
pensation see infra § 534. 


42. Trowbridge v. Wilson & Co., 
IOP 816" 102" Kans 521° 


43. Pimental’s’ Case, 127 N.E. 424, 
235 Mass. 598. 


44. Ford Motor Co. v. Scruggs, 7 
P.(2d) 479, 154 Okl. 219. 


[a] TIilustration.—Pain in the feet 
of an automobile factory employee 
was held not to be compensable where 
it did not appear that the pain re- 
sulted from an “accidental personal 
injury,’’ as contemplated by the stat- 
ute. Ford Motor Co. v. Scruggs, 7 P. 
(2d) 479, 154 Okl. 219. 


45. Klein vy. Len H. Darling Co., 
187 N.W. 400, 217 Mich. 485. 


[a] TIllustration.—Where an em- 
ployee suffering from a nervous con- 
dition caused by sulphuric acid 
fumes unexpectedly let a radiator slip 
through a hole in the floor, and it fell, 
striking a fellow employee on a low- 
er floor, rendering him unconscious, 
and the former thereby received a 
shock causing a delirious condition 
from which he died within two weeks, 
it was held that his death resulted 
from an “accident” within the Work- 
men’s Compensation Law. Klein v. 
Len H. Darling Co., 187 N.W. 400, 217 
Mich. 485. 


46. Industrial Commission of Ohio 
ue alaltess 178 N.E. 842, 124 Ohio 
. 401. 


ta] MTllustration.—Where the death 
of a night watchman was produced 
by excitement occasioned by the ar- 
rival of police at the place where he 
worked rather than by any physical 
impact, such death was held not to 


*By JOHN F. MCDONALD (§§ 888-389). 


1 N.Y. 525]. 


be compensable under the statute. 
Industrial Cemmission~ of Ohio v. 
Piao 178 N.E. 842, 124 Ohio St. 


47. Weber v. George Haiss Mfgz. 
Co., 181 N.Y.S. 140, 191 App.Div. 12 
[aff 129 N.E. 900, 229 N.Y. 525]. 


[a] Where shock results in blind- 
ness.—(1) Where an accidental in- 
jury to one eye made its removal by 
operation necessary, and as a con- 
sequence of the psychic shock of the 
surgical operation and simultaneous- 
ly therewith the injured employee 
suffered “hysterical blindness,” caus- 
ing loss of vision with his other eye, 
such blindness was a disability caus- 
ed by “accidental injury,’’ made com- 
pensable by Workmen’s Compensa- 
tion Law § 10, which is not limited 
by § 3 subd 7. Weber vy. George 
Haiss Mfg. Co., 181. N.Y.S. 140, 191 
App.Div. 12, 13 [aff 129 N.E. 900, 229 
(2) “It is not important 
that the claimant has an uninjured 
physical equipment with which he 
should but cannot see. After all a 
man sees with his brain, not with his 
eyeball or his optic nerve, and if an 
operation performed upon an eye so 
affects the mind, the nerves, or even 
the imagination, that a man genuine- 
ly loses vision with his other eye, 
then the faculty of sight has been 
more directly attacked than when 
assailed through the mechanical con- 
trivances by which it functions.” 
Weber vy. George Haiss Mfg. Co., su- 
pra. 


48. Schuster v. Perryman Electric 
Co., 163 A. 437, 11 N.J.Misc. 16. 


[a] TIllustration.—Cashier’s loss of 
voice resulting from nervous shock 
sustained when bandits held up the 
office where she worked was not the 
result of an “accident arising out of 
or in course of employment,” within 
the statute. Schuster v. Perryman 
Na Co., 163 A. 437, 11 N.J.Misc. 


49. Causal connection between: 
Disease and accident see supra § 339. 
Employment and accident see infra 

§§ 397, 398. 


50. Montello Granite Co. v. Indus-. 
trial Commission, (Wis.) 248 N.W. 
427, 249 N.W. 516. 


[a] In Wisconsin (1) by the re- 
peal of the provision requiring causa- 
tion, Workmen’s Compensation Act 
(1931) ce 87, 403 is a health, accident, 
and life indemnity for employees. 
Montello Granite Co. v. Industrial 
Commission, 248 N.W. 427, 249 N.W. 
516. (2) Under the prior act, since 
repealed, the injury must have been 
proximately caused by the accident. 
Voelz v. Industrial Commission, 152 
N.W. 830, 161 Wis. 240; Kill v. Indus- 
trial Commission, 152 N.W. 148, 160 
Wis. 549, L.R.A.1916A 14; Milwaukee 
v. Industrial Commission, 151 N.W. 
247, 160 Wis. 288.. (3) Under the 
prior statute the injury must have 
been proximately caused by the acci- 
dent, and the element of reasonable 
anticipation as entering into the doc- 
trine of proximate cause as applied to 
questions of negligence was eliminat- 
ed. Milwaukee v. Industrial Com- 
mission, supra. (4) Whether or not 
the injury is the natural and proba- 
ble result of the accident is immateri- 
al. Milwaukee v. Industrial Commis- 
sion, supra. (5) However, the injury 
or disability must have been So relat- 
ed to the accidentsas to be the natural 
consequence thereof. Lesh vy. Illi- 
nois Steel Co., 157 N.W. 539, 168 Wis. 
124, L.R.A.1916E 105. 


51. Cal.—Pacific Coast Casualty 
SE v. Pillsbury, 158 P. 24, 171 Cal. 


_Ill.—Rittler v. Industrial Commis- 
sion, 184 N.E. 654, 351 Ill. 338. 


Ind.—Miami Coal Co. v. Luce, 181 
N.E. 824, 76 Ind.App. 245. 


La.—Giroir v. Celotex Co., 119 So. 
777, 10 La.App. 141. 


Md.—Dickson Construction & Re- 
pair Co. v. Beasley, 126 A. 907, 146 
Md. 568; Bramble v. Shields, 127 A. 
44, 146 Md. 494. 


Mass.—In re Sponatski, 108 N.E. 
466, 220 Mass, 526, L.R.A.1916A 333: 
In re Hunnewell, 107 N.E. 934, 220 
Mass. 351; In re Burns, 105 N.B. 601, 
218 Mass. 8, Ann.Cas.1916A 787. 


Mich.—Cline y. sStudebaker Corp., 
155 N.W. 519, 189 Mich. 514, L.R.A. 
1916C 1139; McCoy v. Michigan Screw 
Co., 147 N.W. 572, 180 Mich. 454, LR. 
A.1916A 323. 


N.J.,—Newcomb y. Albertson, 89 A, 
928, 85 N.J.Law 435. 
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sence of any intervening independent agency de- | stroying the connection.®2 Thus injuries which fol- 


v. Pierce Arrow 
183 N.Y.S. 766, 193 


N.Y.—Hoffman 
Motor Car Co., 
App. Div. 123. 


Ohio.—Industrial Commission of 
Ohio v. Weaver, 187 N.E. 186, 45 Ohio 
App. 871 [aff 181 N.E. 894, 125 Ohio 
St. 465]. 


Okl. Amerada Petrofeum Corpora- 
tion v. Elliff, 25 P.(2d) 1086. 


Or.—Baker v. State Industrial Ac- 
cident Commission, 274 P. 905, 128 Or. 
369. 


Pa.—Anderson v. Baxter, 132 A. 358, 
285 Pa. 443. 


Tenn.—Catlett v. Chattanooga Han- 
dle Co., 55 S.W.(2d) 257, 165 Tenn. 
343; King v. Buckeye Cotton Oil Co., 
296 S.W. 8, 155° Tenn. 491, 53 A.L.R. 
1086; Bry-Block Mercantile Co. v. 
Carson, 288 S.W. 726, 154 Tenn. 273. 


Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 284 
P. 313, 75 Utah 220; Attna Life Ins. 
Co. v. Industrial Commission of Utah, 
231 P. 442, 64 Utah 415. 


Eng.—Clover v. Hughes, [1910] A. 
C. 242; Brown v. Kent, [1913] 3 K.B. 
624, 6 B.W.C.C. 745; Mutter v. Thom- 
son, 6 B.W.C.C. 424, [1913] S.C. 619; 
Comery v. New Hucknall Colliery Co., 
Ltd., 88 L.J.K.B. 462; lLaverick v. 
Gray & Co., 121 L.T. 289; Hutchings 
v. Devon County Council, [1931] W. 
CET, 297 


[a] Cause sine qua non.—“If we 
were to go into the scholastic dis- 
tinctions, we might say that the 
eause of the injury under section 2 
[P. L. 1911, 186] was the cause sine 
qua non, as distinguished from the 
proximate cause.” Newcomb vy. Al- 
bertson, 89 A. 928, 85 N.J.Law 435, 
437. 


[b] Negligence rules as applicable. 
—(1) Questions as to proximate 
cause in a compensation case should 
be governed by the usual rules gov- 
erning the law of proximate cause. 
Polucha v. Landes, 233 N.W. 264, 60 
N.D. 159; Industrial Commission of 
Ohio v. Weaver, 187 N.E. 186, 45 Ohio 
App. 871 [aff 181 N.E. 894, 125 Ohio 
St. 465]. (2) Distinction between 
proximate and remote causes is not 
to be too rigorously pressed in appli- 
cation of the Workmen’s Compensa- 
tion Act (Laws [1920] p 167). U.S. 
Casualty Co. v. Smith, 133 S.E. 851, 
162 Ga. 130 [aff 129 S.E. 880, 34 Ga. 
App. 363]. 


[c] “Producing cause” sufficient.— 
The rule of proximate cause has no 
application in cases arising under the 
Workmen’s Compensation Act; how- 
ever, there must be a causal connec- 
tion between the injury and the death 
before recovery is allowed; if, how- 
ever, the injury is shown to be the 
producing cause of the death, com- 
pensation is allowable if the injury 
arose in the course of and out of 
the employment. Travelers’ Ins. Co. 
v. Peters, (Tex.Commn.App.) 14 S.W. 
(2d) 1007 [rev (Civ.App.) 3 S.W.(2d) 
568, and set aside on reh on other 
grounds (Commn.App.) 17 S.W.(2d) 


457 (additional reh den (Commn. 
App.) 18 S.W.(2d) 590)]. 
[dad] Causation  illustrated.—(1) 


Where an employee received a mortal 
injury, consisting of a fracture of 
the spine with a severance of the 
spinal cord, causing a complete pa- 
ralysis of the lower limbs and a loss 
of power and sensation below the seat 
of the injury, and obliging the em- 
ployee, under proper medical care, to 
lie in bed in one position, by reason of 
which a bed sore was. developed, 
which brought about blood poison- 


: 


ing which was the immediate cause 
of his death, the injury was the prox- 
imate cause of death. In re Burns, 
105 N.E. 601, 218 Mass. 8, Ann.Cas. 
1916A 787. (2) Where a petitioner’s 
arm was broken while he was in de- 
fendant’s employ, and he was treated 
at a hospital, and the fracture prop- 
erly united, but there developed an 
abscess on the fleshy part of the 
thumb which resulted in ankylosis 
of the thumb, making it permanently 
useless, the permanent injury of the 
thumb was-.injury arising by acci- 
dent out of and in the course of the 


employment. Newcomb y. Albertson, 
89 A. 928, 85 N.J.Law 435. (3) Where 
an employee’s arm was broken, re- 


ceived proper surgical treatment, and 
began to knit satisfactorily, but aft- 
erward the bone slipped, requiring 
that the arm be broken apart and 
reset, the slipping being due to some- 
thing other than natural causes, the 
employee could not recover for the 
additional disability, the court say- 
ing: ‘‘The question is, therefore, 
clearly presented whether or not, 
where the employee has sustained 
an injury by accident arising out of 
and in the course of the employment, 
the commission is authorized by the 
act to award compensation to him for 
an additional injury sustained by him 
afterward, not in the course of his 
employment, by an accident or act 
which aggravates the first injury and 
prolongs the disability. Upon an ex- 
amination of the provisions of the 
act and of the constitutional amend- 
ment upon which it is founded, we 
are satisfied that the commission has 
no such power, and that in doing so 
in this case it acted in excess of its 
jurisdiction.” Pacific Coast Casualty 
Con v. Pillsbury, J53er, 24eal Car. 
319, 321. (4) Injury to spine is the 
proximate cause of ensuing paraly- 
sis of lower limbs. In re Burns, su- 
pra. (5) Death was held to result 
from injury producing blindness 
which caused a condition of mind on 
which softening of the brain super- 
vened. Mitchell v. Grant, 7 W.C.C. 
113. (6) A severe accidental injury 
which, although it does not incapaci- 
tate the employee, exposes him to an 
infectious disease, and so weakens 
him that he is unable to withstand it, 
may give rise to a disability for 
which compensation is payable. In 
re Atkinson, Op. Sol. Dept. Labor 235. 


[e] Findings not interfered with. 
—(1) That pain was due not to ac- 
cident, but to rheumatism. Griffiths 
v. North’s Nav. Collieries, 5 B.W.C.C. 
21. (2) That cancer was caused by 
blow. Lewis v. Port of London Au- 
thority; «7 Baw.G:C. 577, 111 1. TRep: 
N.S. 776. (3) That pleurisy on which 
pneumonia supervened was result of 
accident in moving coffin. Wright v. 
Kerrigan, 4 B.W.C.C. 432. (4) That 
anthrax was not contracted by acci- 
dent arising out of employment of 
gamekeeper. Sherwood v. Johnson, 
5 B.W.C.C. 686. (5) That blood poi- 
soning resulted from accident. Fleet 
v. Johnson, 6 B.W.C.C. 60, 29 T.L.R. 
207. (6) That fall from cart was 
not shown to have caused heart fail- 
yey Powers v. Smith, 3 B.W.C.C. 


Necessity of causal relation be- 
tween death and accident generally 
see infra § 391. 


52. Cal.—Pacifie Coast Casualty 
Co. v._ Pillsbury, 153) P.'24,-171 Cal. 
319; Jackson v. Industrial Accident 
Commission of California, 195 P. 719, 
50 Cal.App. 649: 


Conn.—Kovalski v, Collins Co., 128 
A. 288, 102 Conn. 6. 


Tll.—Bunge Bros. Coal Co. v. In- 
dustrial Commission, 138 N.E, 189, 
306 Ill. 582. : 


Mda.—Baber v. John C. Knipp & 
Sons, 163 A. 862, 164 Md. 55. 


Mass.—In re Sponatski, 108. N.E. 
466, 220 Mass. 526; In re Hunnewell, 
107 N.B. 934, 220 Mass. ' 3851; In re 
Burns, 105 N.E. 601, 218 Mass. 8, Ann. 
Cas.1916A 787. 


Mich.—Cline v. Studebaker Corp., 
155 N.W. 519, 189 Mich. 514, L.R.A. 
1916C 1139; McCoy v. Michigan Screw 
Co., 147 N.W. 572, 180 Mich. 454, L.R. 
A.1916A 3238. 


N.J.—Newcomb v. Albertson, 85 N. 
J.Law 435, 89 A. 928. 


N.Y.—Hoffman v. Pierce Arrow 
Motor Car Co., 183 N.Y.S. 766, 193 App. 
Div. 123. 


Or.—Baker v. State Industrial Ac- 
aap 1G Commission, 274 P. 905, 128 
1 € 


Tenn.—Bry-Block Mercantile Co. v. 
Carson, 288 S.W. 726, 154 Tenn. 273. 


Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 284 
P. 3138, 75 Utah 220. 


Eng.—Clover v. Hughes, [1910] A. 
C. 242; Brown v. Kent, [1913] 3 K.B. 
624, 6 B.W.C.C. 745; Mutter v. Thomp- 
son, 6 B.W.C.C. 424, [1913] S.C. 619; 
Lomax v. Sutton Heath & Lea Green 
Collieries, Lim., 185 L.T. 564; Golden 
v. Swift of Coventry, Lim., [1923] 
W.C.&I. 1738. 


[a] Employer is not responsible 
(1) for any part of a disability that 
has been occasioned by another inde- 
pendent agency that has intervened 
after the accident occurred. Bunge 
Bros. Coal Co. v. Industrial Commis- 
sion, 138 N.E. 189, 306 Ill. 582. (2) 
Agegravation of injuries caused by 
wrongful act of a third person can- 
not be considered in determining com- 
pensation. Fords6n Coal Co. v. Also- 
brook, 26 S.W.(2d) 1030, 233 Ky. 793. 


[b] Interruption of chain by inde- 
pendent efficient causes.—(1) Where 
eczema was not caused by blow on 
elbow. Swinbank v. Bell, 5 B.W.C.C. 
48. (2) Heart disease not result of 
accident. Spence v. Baird, 5 B.W.C. 
©. 542, [1912] S.C. 348. (8) Intestinal 
obstruction not caused by accident. 
Farmer v. Stafford, 4 B.W.C.C. 223. 
(4) Death not due to accident oceur- 
ring four years previously. Taylor- 
sen v. Framwellgate Coal, etc., Co., 
6 B.W.C.C. 56. (5) Incapacity due 
to idleness and not to effects of acci- 
dent. Upper Forest, etc., Steel, ete., 
Co. v. Grey, 3 B.W.C.C. 424. 


[c] Remote connection.—Amputa- 
tion of a leg, rendered necessary ei- 
ther by age, hard labor, or syphillis, 
is not a basis for compensation, and 
the remote and improbable possibility 
that it was occasioned by his injury 
in employment will not justify the 
granting of compensation’ therefor. 
Harrison v. Breaux Lumber Co., 1 La. 
App. 514. 


[d] Facts held not to show: (1) 
That original injury contributed to 
susceptibility to outbreaks of derma- 
titis over fifteen months thereafter. 
Panagotopulos’ Case, 177 N.E. 800, 276 
Mass. 600. (2) That strangulation 
of hernia was due to @xertion. Per- 
ry v. Ocean Coal Co., 5 B.W.C.C. 421. 


{e] Failure to furnish proper med- 
ical aid.—Liability of master for the 
aggravation of an injury received in 
an accident, because of the failure 
of the master to furnish proper medi- 
cal aid, is not a liability covered by 
the Workmen’s Compensation Act. 
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low as legitimate consequences of the original acci- 
‘dent are compensable,®* and such accident need not 
have been the sole®* or direct®® cause of the condi- 
tion complained of, it being sufficient if it is an 
efficient,>* exciting,®’ superinducing,®® concurring,®® 
or contributing®® cause; thus it is immaterial wheth- 
er or not a disability results directly from the in- 
jury or from a condition resulting from the injury.** 
So, also, if the resultant disability is directly trace- 
able to the original accident, the intervention of 


Baggs v. Standard Oil Co. of New 
York, 180. N.Y.S. 560. 


53. U.S.—Sarber v. A1tna Life Ins. 
Co., 23 F.(2d) 434 [cert den 48 S.Ct. 
Dole eat Wes. Dobe Vailas. 996]. 


Conn.—Kovalski v. Collins Co., 128 
A. 288, 102 Conn. 6. 


Ind.—United Paperboard Co. v. 
Lewis, 117 N. E. 276, 65 Ind.App. 356. 


Okl.—Barnsdall Refining Co. v. 
Ramsdall, 299 P. 499, 149 Okl. 99; Aut- 
na Life Ins. Co. v. Watts, 296 P. 977, 
148 Okl. 28; Brown v. Sinclair Re- 
fining Co., 206 P. 1042, 86 Okl. 143. 


Eng.—Westminster Brymbo Coal & 
Coke Co. y. Evans, 86 L.J.K.B. 47. 


54. Miami Coal Co. v. Luce, 131 N. 
E. 824, 76 Ind.App. 245; Miller v. 
Frank Grocery Co., 136 So. 143, 17 
La.App. 333; Blackman v. Hope Engi- 
neering & Supply Co., 120 So. 682, 11 
La.App. 92; Hammons v. Southern 
Carbon Co., 5 La.App. 187; Monk v. 
Charcoal Iron Co. of America, 224 N. 
W. 354, 246 Mich. 193; Industrial 
Commission of Ohio v. Weaver, 187 N. 
E. 186, 45 Ohio App. 371 [aff 181 N.E. 
894, 125 Ohio St. 465]. 


55. Anderson yv. Louisiana Oil Re- 
fining Corp., 134 So. 343, 16 La.App. 
294; Blackman v. Hope Engineering 
- Supply Co., 120 So. 682, 11 La.App. 


56. Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 3 S.W.(2d) 568 [rev 
(Commn.App.) 14 S.W.(2d) 1007 (set 
aside and Civ.App. decision aff 
(Commn.App.) 17 S.W.(2d) 457 [ad- 
ditional reh den (Commn.App.) 18 S. 
W.(2d) 590])]. 


57. Travelers’ Ins. Co. v. Peters, 
supra. 
58. Anderson v. Baxter, 132 A. 358, 


285 Pa.-443 (holding that an injury, 
to be compensable, must be the di- 
rect or superinducing cause of death 
or disability). 


59. Miami Coal Co. v. Luce, 131 N, 
E. 824, 76 Ind.App. 245 


60. La.—Miller v. Frank Grocery 
Co., 136 So. 148, 17 La.App. 333; Ham- 
mons v. Southern Carbon Co., 5 La. 
App. 187. 


Me.—Gauvin’s Case, 167 A. 860. 


N.J.—Tutino v. Ford Motor Co., 
168 A. 749, 111 N.J.Law 4385; New- 
comb v. Albertson, 89 A. 928, 85 N.J. 
Law 435. 


Ohio.—Industrial Commission of 
Ohio v. Weaver, 187 N.E. 186, 45 Ohio 
App. 371 [aff 181 N.E. 894, 125 Ohio 
St. 465]. 


Tex.—Travelers’ Ins. Co. v. Peters, 
(Civ.App.) 3 S.W.(2d) 568 [rev 
(Commn.App.) 14 S.W.(2d) 1007 (set 
aside and Civ.App. decision aff 
(Commn.App.) 17 S.W.(2d) 457 [addi- 
tional reh den (Commn.App.) 18 S. 
W.(2d) 590])]. 


Eng.—Clover vy. Hughes, [1910] A. 
C.. 242. 
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[a] Injury is “proximate cause” 
of disability or death, not only where 
it operates alone, but where it op- 
erates in conjunction with other fac- 
tors. Industrial Commission of Ohio 
v. Weaver, 187 N.E. 186, 45 Ohio App. 


371 [aff 181 N.E. 894, 125 Ohio St. 
465]. 
[b] Discussion of rule.—‘It seems 


to me enough . if the accident 
is one of the contributing causes 
without which the injury which ac- 
tually followed would not have fol- 
lowed.” Lord Loreburn in Clover v. 
Hughes, [1910] A. C. 242, 245 [quot 
Newcomb vy. Albertson, 89 A. 928, 85 
N.J.Law 435, 437]. But see Noden v. 
Galloways, [1912jvt°K.B. 46, 5 B.W. 
C.C. 7 (where this language is lim- 
ited and held not to justify holding 
an original employer liable when an 
injured employee meets with a sec- 
ond accident in another employment). 


61. Miller v. Frank Grocery Co., 
136 So. 143, 17 La.App. 333; Anderson 
v. Louisiana Oil Refining Corpora- 
tion, 134 So. 343, 16 La.App. 294 


62. Oleszek v. Ford Motor Co., 186 
N.W. 719, 217 Mich. 318; Tutino v. 
Ford Motor Co., 168 A. 749, 111 N.J. 
Law 435. 

[a] Previously diseased condition. 
—The fact that a previously diseased 
condition retards recovery from an 
injury does not prevent the injury 
from being the cause of the continued 
disability. Hills v. Oval Wood Dish 
Co., 158 N.W. 214, 191 Mich. 411. 


63. Ky.—Phil Hollenbach Co. v. 
Hollenbach, 204 S.W. 152, 181 Ky. 
262, 13 ALR. 524. 


Md.—Raber v. John C. Knipp & 
Sons, 163 A. 862, 164 Md. 55; Dickson 
Construction & Repair Co. v. Beasley, 
126 A. 907, 146 Md. 568; Bramble v. 
Shields, 127 A. 44, 146 Md. 494. 


Mass.—Upham’s Case, 139 N.E. 433, 
245 Mass. 31; In re Sponatski, 108 
Aaa 466, 220 Mass. 526, L.R.A.1916A 


Or.—Baker v. State Industrial Ac- 
coe Commission, 274 P. 905, 128 Or. 


Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 284 
P. 313, 75 Utah 220. 


Eng.—Dunham vy. Clare, [1902] 2 
K.B. 292, 4 W.C.C, 102; Comery' v. 
New Hucknall Colliery Co, Ltd., 88 
L.J.K.B. 462. 


{a] Rule stated.—‘If the connec- 
tion between the injury as the cause 
and the death as the effect is proven, 
then the dependents are entitled to 
recover even though such a result 
before that time may never have 
been heard of and might have seemed 
impossible. The inquiry relates sole- 
ly to the chain of causation between 
the injury and the death.’ In re 
Sponatski, 108 N.E. 466, 220 Mass. 526, 
531, .RiA1916A 9333. 


{[b] Reason for rule.—‘‘Proximate 
cause as applied to negligence law 
has, by definition, included within it 


| be traced back to 
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other and aggravating causes by which the disabil- 
ity is increased will not bar recovery. 
as to whether the result is the natural and prob. 
able,** or a normal or abnormal** one, is immate- 
In order for the voluntary intervening act of 
a claimant to break the causal connection between 
the injury and the incapacity, it is not necessary that 
the act. amount to serious and willful misconduct.°® 


Two or more injuries or causes. 
tion of the employee may be the result of two or 


62 The inquiry 


Where the condi- 


the element of reasonable anticipa- 
tion. Such element is a character- 
istic of negligence, not of physical 
causation. As long as it was neces- 
sary to a recovery to have a negli- 
gent act stand as the cause of an 
injury, it did no *harm to character- 
ize causation inx part at least in 
terms of negligence. But when, as 
under the Compensation Act, no act 
of negligence is required in order to 
recover, the element of negligence, 
namely, reasonable anticipation, con- 
tained in the term ‘proximate cause,’ 
must be eliminated therefrom; and 
the phrase ‘where the injury is prox- 
imately caused by accident,’ used in 
the statute, must be held to mean 
caused in a physical sense, by a 
chain of causation which both as to 
time, place, and effect is so closely 
related to the accident that the in- 
jury can be said to be proximately 
caused thereby. To incorporate in- 
to the phrase ‘proximately caused by 
accident’ all the conceptions of prox- 
imate cause in the law of negligence 
would be to lug in at one door what 
the legislature industriously put out 
at another. Proximate cause, under 
the law of negligence, always has to 
he conduct of a 
responsible human agency; under the 
Compensation Act the words ‘proxi- 
mately caused by accident’ in terms 
relate to a physical fact only, name- 
ly, an accident. Hence if the injury 
or death can be traced by physical 
causation not too remote in time or 
place to the accident, then such in- 
jury or death was proximately caus- 
ed by the accident, irrespective of 
any element of reasonable anticipa- 
tion. The term ‘proximately’ was no 
doubt used to exclude physical caus- 
es so remote in time or place, or both, 
as to make them of doubtful value in 
tracing the relation between cause 
and effect.’’ Milwaukee v. Industrial 
Suen aapom 151 N.W. 247, 160 Wis. 


64. Baber v. John C. Knipp & Sons, 
163 A. 862, 164 Md. 55; Dickson Con- 
struction & Repair Co. v. Beasley, 126 

. 907, 146 Md. 568; Bramble vy. 
Shields, 127 A. 44, 146 Md. 494. 


[a] “Naturally” construed.—‘‘Nat- 
urally,” as used in Code art 101 
§ 63 subsec 6, defining injury and per- 
sonal injury as meaning only acci- 
dental injuries arising out of or in 
the course of employment, “and such 
disease or infection as may naturally 
result therefrom,” is not restricted to 
reasonable or probable consequences, 
the test being only, did the injury 
arise out of and in the course of em- 
ployment, regardless of whether it 
was a normal or abnormal occurrence. 
Bramble vy. Shields, 127 A. 44, 146 
Md. 494 [foll Digkson Construction 
& Repair Co. v. Beasley, 126 A. 907, 
146 Md. 568; Baber v. John C. Knipp 
& Sons, 163 A. 862, 164 Md. 55). 


65. Panagotopulos’ Case, 177 N.E. 
800, 276 Mass. 600. 


Serious and willful misconduct 
generally see infra § 478. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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more causes for only one of which the employer is 
liable, the burden is on claimant to individuate that 
one as tie proximate cause of his damage.®® 
between two accidents, the question as to whether 
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As 
jury.”° 


the disability should be attributed to the first or 


second accident will depend on the circumstances 
of the particular case,°7? for example, where the 
employee suffers a subsequent injury which is caused 
by, and is traceable to, the original injury or acci- 
dent, it is compensable,®S but where there is no 
causal connection between the original and the sub- 
sequent injury, the latter will constitute an inde- 
not 


pendent intervening agency, 


66. Gausman vy. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348. 

[a] t ou 
testimony of a witness so conflicting 
as to render any inference therefrom 
a mere guess. Gausman v. R. T. 
Pearson Co., 131 A. 247, 284 Pa. 348. 


[b] Evidence held to establish 
that an eye injury, sustained by an 
employee when removing an automo- 
bile tire, rather than a former injury 
by an air rifle ball, was the proximate 
cause of removal of the eye. Haas v. 
Globe Indemnity Co., 132 So. 246, 16 
La.App. 180. 


67. Aitna Life Ins. Co, v. Indus- 
trial Commission of Utah, 231 P. 442, 
64 Utah 415; Continental Casualty 
Co. v. Industrial Commission, 221 P. 
852, 63 Utah 59. 


68. La.—Perkins vy. Long. Bell 
Lumber Co., 8 La.App. 403. 


N.Y.—Colvin v. Emmons & White- 
head, 215 N.Y.S. 562, 216 App.Div. 
577. 


Pa.—Carey v. Frederick Weidlandt 
& Co., 100 Pa.Super. 220. 


Utah.—Continental Casualty Co. v. 
Industrial Commission, 221 P. 852, 63 
Utah 59. 


Wis.—Western Lime & Cement Co, 
v. Boll, 217 N.W. 303, 194 Wis. 606. 


Eng.—Hodgson v. Robins, 7 B.W. 
G:@32232. 


[a] Second breaking of an injur- 
ed employee’s leg while under the 
eare of a nurse is an accident aris- 
ing out of and in the course of em- 
ployment. Perkins v. Long Bell 
Lumber Co., 8 La.App. 403. 


69. Crawley v. General Motors 
Truck Corporation, 244 N.W. 143, 259 


Mich. 503; Siedlik v. Swift & Co., 239 
N.W. 466, 122 Neb. 99; Carey v. 
Frederick Wiedlandt & Co., 100 Pa. 


Hutchinson v. Kiveton 
95 L.J.K.B. 531, 
Werrin v. Unit- 
Ltd., [1927] 


Super. 220; 
Park Colliery Co., 
[1926] W.C.&1. 65; 
ed National Collieries, 
W.C.&1I. 123. 


70. Standard Paving Co. v. Hud- 
dieston, 296 P. 961, 147 Okl. 291. 
71. Cross references: 
Amount and period of compensation 
for death see infra §§ 562-580. 


Commonsetion for suicide see infra § 
392. 


Death: 


Generally see Death 17 C.J. p 1159 
et seq. 


From aggravation of injury by 
medical treatment or lack there- 
of see infra §§ 394, 395. 


72. Miami Coal Co. vy. Luce, 131 N. 
E. 824, 76 Ind.App. 245; Hotelling v. 
Fargo-Western Oil Co., 238 P. 542, 33 
Wyo. 240; Woods v. Wilson, Sons & 
Co. Ltd, 84 L.J.K.B. 1067; Thoburn 
v. Bedlington Coal Co., 5 B.W.C.C. 128. 


’ 


Such burden is not met by: 


compensable.®® 


[a] Accident may be concurring, 
contributing, or aggravating cause of 
death and the death will be compen- 
sable. Miami Coal Co. v. Luce, 131 N. 
E. 824, 76 Ind.App. 245. 


{[b] Producing cause.—It was not 
essential to the right of recovery that 
the petitioner should establish that 
the injuries were the proximate cause 
of death, it being sufficient that they 
were the producing cause. Lundy v. 
George Brown & Co., 106 A. 362, 93 N. 
zen 107 [aff 108 A. 252, 93 N.J.Law 


Accident as sole or contributing 
cause of condition generally see su- 
pra § 390. 


73. Ariz.—Ezekiels v. City of Tuc- 
son, 15. P.(2d) 253. 


Ill—Ralph H. Simpson Co. y. In- 
dustrial Commission, 169 N.E. 225, 
337 Ill. 454. 


Ind.—Miami Coal Co. v. Luce, 131 
N.E. 824, 76 Ind.App. 245. 


Mass.—Dow’s Case, 121 N.E. 19, 231 
Mass. 348. 


Minn.—Tierney v. Tierney & Co., 
223 N.W. 773, 176 Minn. 464. 


Ohio.—Industrial Commission of 
Ohio v. Weaver, 187 N.E. 186, 45 Ohio 
App. 371 [aff 181 N.E. 894, 125 Ohio 


St. 465]; Cleveland Provision Co. v. 
FiEEtee, 172 N.E. 294, 35 Ohio App. 


Tenn.—Bry-Block Mercantile Co. v. 
Carson, 288 S.W. 726, 154 Tenn. 273. 


Tex.—Hebert v. New Amsterdam 
Casualty Co., (Commn.App.) 1 S.W. 
(2d) 608 [rev (Civ.App.) 296 S.W. 688 
(reh_ den (Commn.App.) 3 S.W.(2d) 
425)]; Texas Employers’ Ins. Ass’n 
v. Lovett, (Civ.App.) 19 S.W.(2d) 397. 


Wash.—Thorpe vy. Department of 
Labor and Industries of Washington, 
261 P. 85, 145 Wash. 498. 


[a] Death or “acceleration of 
death,” which means the hastening of 
death, must have been the proximate 
result of the injury in order to be 
compensable. Industrial Commission 
of Ohio v. Weaver, 187 N.E. 186, 45 
Ohio App. 371 [aff 181 N.E. 894, 125 
Ohio St. 465]. 


[b] Causation illustrated.—(1) 
Where the injury to the employee 
caused an abscess which’ necessitat- 
ed cutting and chiseling away a part 
of the bone, so that the limb gave 
way because of weakened bone, while 
the employee was getting out of bed, 
causing a hemorrhage requiring an 
operation from which he died, the 
death was the result of the injury. 
G. H. Hammond Co. v. Industrial 
Commission, 123 N.E. 384, 288 Ill. 
262. (2) Where the incapacity of a 
truck driver with heart disease to 
drive his truck was caused by a heart 
attack, brought on by exertion, sud- 
den shock, or excitement incident to 
his employment on the highway, com- 
pensation may be recovered for his 
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Where no recovery has been or could be had for the 
original injury, compensation cannot be awarded for 
an injury because it results from the original in- 


[§ 391] b. Death.71 Although it need not be the 
sole cause,?? a compensable injury must be connect- 
ed with the ensuing death by an unbroken chain 
of causation before compensation will be allowed 
for the death; 7 thus, if an employee dies from 
causes unrelated to the accident, his representative 
or dependents will have no claim against the em- 
ployer under the compensation acts.74 However, it 


death by being run over after falling 
off. George L. Eastman Co. v. Indus- 
trial Acc. Commission, 200 P. 17, 186 
Cal. 587. (3) Fall of a mine employee 
across a steel rail while using a rail 
bender was held the proximate cause 
of death. Straight Creek Fuel Co. v. 
Hunt, 298 S.W. 686, 221 Ky. 265. 


{[c] Findings not interfered with. 
—(1) That death resulted from in- 
testinal trouble aggravated by acci- 
dental blow. Woods v. Wilson, 8 B. 
W.C.C. 288, 84 L.J.K.B. 1067 [rev 29 
Te LRA 726, 6). BbawW.c.C: 750i C2) mena e 
death was due to accident rendering 
latent tuberculosis acute. Beare v. 
Garrod, 8 B.W.C.C. 474, 113 L.T.Rep. 
N.S. 673. (3) That blood poisoning 
causing death of miner resulted from 
accident arising out of employment. 
Howe v. Fernhill Collieries, 5 B.W.C. 
C. 629. (4) That death of engine 
driver was due to accident arising out 
of employment. Fennah vy. Midland, 
etc., R. Co., 4 B.W.C.C. 440. ' 


Accidental injury in general see su- 
pra § 326. 


Causal relationship in gence'al see 
supra § 390. 


Proximate and remote cause in gen- 
eral see supra § 390. 


74 $j.\La.—lLarouille v. 
Lumber Co., 7 La.App. 460. 


Mass.—Upham’s Case, 139 N.E. 433, 
245 Mass. 31. x 


N.J. — Hamilton v. Congoleum 
Nairn, 145 A. 540, 7 N.J.Misc. 248. 


N.Y.—Sienko v. Bopp & Morgen- 
stern, 161 N.E. 324, 248 N.Y. 40; Hoff- 
man _v. Pierce Arrow Motor Car Co., 
183 N.Y.S. 766, 193 App.Div. 123. 


Tenn.—Bry-Block Mercantile Co. v. 
Carson, 288 S.W. 726, 154 Tenn. 273. 


Eng.—Comery v. New Hucknall 
Colliery Co., Ltd., 88 L.J.K.B. 462. 


[a] Independent intervening’ 
agency responsible for the death of a 
workman will so interrupt the line of 
causation as ta defeat recovery of 
compensation for the death of an em- 
ployee subsequent to an accident. 
Upham’s Case, 139 N.E. 433, 245 Mass. 
31; Hamilton v. Congoleum Nairn, 
145 A. 540, 7 N.J.Misc. 248; Sienko 
v. Bopp & Morgenstern, 161 N.E. 324, 
248 N.Y. 40; Hoffman v. Pierce Arrow 
Motor Car Co., 183 N.Y.S. 766, 193 
App.Div. 123; Bry-Block Mercantile 
Co. v. Carson, 288 S.W. 726, 154 Tenn. 
278; Comery v. New Hucknall Col- 
liery Co., Ltd., 88 L.J.K.B. 462. 


[b] Illustrations.—-(1) Where ap- 
pendicitis was not caused by the em- 
ployee’s injury, an operation therefor 
from which the employee died was 
an independent intervening agency 
which broke the chain of causation, 
so that his widow was not entitled to 
compensation, although the operation 
was performed to prevent treatment 
for the disability resulting from the 
injury from: being interrupted and 
nullified by appendicitis. Upham’s 


Meridian 
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is immaterial whether or not the death is the natural 
and probable or likely consequence of the accident.*® 
It does not necessarily follow that because deceased 
was paid compensation up to the time of his death 
that his dependents are entitled to death benefits.*°® 
So long as death results from a compensable injury, 
the fact that decedent was receiving compensation 
for another and different injury will not preclude 
a recovery of compensation for the injury causing 
death.** 


Time of death. The period of time after the ac- 
eident or injury within which the death of the work- 
man must have ensued to render his representative 
or dependents entitled to death benefits or com- 
pensation must be determined by a fair construc- 
tion of the relevant provisions of the statute; 7® 
for example, some compensation acts which only 
prescribe compensation for death within a certain 
time after the injury and do not contain express pro- 
visions forbidding awards when death occurs after 


Case, 139 N.E. 433, 245 Mass. 31. (2) 
Where a servant suffered double her- 
nia, and requested the surgeon, when 
performing the operation, to remove 
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not make the employer liable for com- 
pensation for death of a workman] v. Fletcher, [1915] 1 K.B. 734, 8 B.w. 
over six months after the accident, | C. 
but merely fixes the time*for action to 
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that time have been construed as not entitling de- 
pendents to compensation in cases where the in- 
jured employee dies after the expiration of such 
period.?°® 


[§ 392] c. Suicide.8° Provided the insanity re- 
sults from a compensable accident and not from 
a brooding over the injury or other causes,*! the sui- 
cide of an employee while insane’? may entitle his 
dependents to compensation therefor; ** thus, where 
there follows as a direct result of the accident an 
insanity of such violence as to cause the victim to 
take his own life through an uncontrollable impulse 
or in a delirium of frenzy without conscious voli- 
tion to produce death, there is a direct and un- 
broken causal connection between* the physical in- 
jury and the death; ®* however, where the suicide 
is the result of voluntary and wilful choice deter- 
mined by a moderately intelligent mental power with 
knowledge of the purpose and effect of the act, even 
though dominated by a disordered mind, a new and 


[a] Insanity not proved see Grime 


C. 69 (where insanity was not suf- 
ficiently shown); Bevan v. Lancaster 


his appendix, and died from peritoni- 
tis caused by the operation for the 
appendix, death was not the result of 
“accidental injury’ occurring in the 
course of the employment, within the 
meaning of the Workmen’s Compen- 
sation Act. Hoffman v. Pierce Arrow 
Motor. Car’ .Co., 183 N.Y.S. 766, .193 
App.Div. 123. (3) Under evidence 
showing that the employee died from 
a disease, and that his prior injury 
was not a connected or contributing 
factor to his death, more than a year 
after sustaining the burns, an award 
for death is properly refused. Isher- 
wood v. American Steel Foundries, 
99 Pa.Super. 164. (4) Death of an 
employee eight months after falling 
from a scaffold, of advanced stages 
of syphilis, precludes compensation. 
Hamilton v. Congoleum Nairn, 145 A. 
540, 7 N.J.Misc. 248. 


[c] Facts held: not to show: (1) 
That death was due to accidental fall 
from hay cart. Brown v. Kidman, 4 
B.W.C.C. 199. (2) That death was 
due to fall from van. Honor vy. Paint- 
er, 4 B.W.C.C. 188. 


{[d] Findings not interfered with: 
(1) That death did not result from in- 
jury. Taylorsen v. Framwellgate 
Woalmete:.. €0:,..6  Buw-C'C> 56. 092) 
That death was due to pneumonia fol- 
lowing accident and to act of em- 
ployee in leaving hospital. Dunnigan 
v. Cavan, 4 B.W.C.C. 386, [1911] S. 
CORR 


75. Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524; Upham’s Case, 139 N.E. 
433, 245 Mass. 31. 


76. Ezekiels v. City of Tucson, 
(Ariz.) 15 P.(2d) 258. 


77. Sanders Lumber Co. v. Wat- 
kins, 179 N.E. 919, 94 Ind.App. 276. 


78. 
es infra this note; 


[a] Provisions construed.—(1) 
Civ. Code (1913) par 3173, authoriz- 
ing an injured workman or his per- 
sonal representative, in case of death, 
to sue for compensation “herein pro- 
vided” within a year after the acci- 
dent or nonpayment of an installment 
theretofore fixed by agreement or 
otherwise, if the employer fails to 
pay compensation “as in this chap- 
ter provided” for a stated time, does 


See statutory provisions; cas- 
and infra note 79. 


recover compensation allowed by 
other provisions of the chapter. 
Proops v. Twohey Bros., 240 P. 277, 
29 Ariz. 164. (2) Under a provision 
reading: “That for injury causing 
death within one year after the acci- 
dent weekly compensation shall be 
paid under this act . . to the 
following persons;’’ and another pro- 
vision: “That in case of personal in- 
jury (including death resulting there- 
from) all claims for payments shall 
be forever barred unless, within one 
year after the injury or death, the 
parties shall have agreed upon the 
payments to be made under this act, 
or unless one year after the injury 
proceedings have been begun as pro- 
vided” in other sections of the act, 
the first quoted provision gives a 
right of action’ to the widow only in 
case the death results from the ac- 
cident within one year, and she may 
not recover for death after the ex- 
piration of such period. Connell v. 
U. S. Sheet & Window Glass Co., 2 
La.App. 104. 


79. Partusch v. Kaufman-Straus 
Co., 272 S.W. 884, 209 Ky. 345; Long 
Fiame Coal Co. v. State Compensation 
Com’r, 163 S.E. 16, 111 W.Va. 409. - 


Commencement and computation of 
time see infra § 577. 


80. Cross references: 


Death as compensable in general see 
supra § 391. 


Self-destruction in general see Sui- 
cide 60 C.J. p 995 et seq. 


ope as willful misconduct see in- 
rai § 


§ 484. 

81. Withers v. London, Brighton, 
and South Coast Railway, [1916] 2 K. 
B. 772; [1916] W.C.&I1. 317; Grime v. 
Fletcher, [1915] 1 K.B. 734; Marriott 
v. Maltby Main Colliery Co., 37 T.L.R. 
123; Bradshaw v. Bickerstaffe Col- 
lieries, [1931] W.C.&I. 309; Church 
v. Dugdale & Adams, Ltd., [1929] W. 
C.&I. 346; Johnson vy. Warren & Co., 
[1929] W.C.&I. 40. 


[a] Onus of proof is on applicant 
to show that the death is due to in- 
sanity and that the insanity is the 
direct result of the injury. Tremby 
v. Workington Iron & Steel Co., Ltd., 
134 L.T.J. 85. 


82. See cases infra this note. 


‘ 


ee Collieries, Ltd., [1927] W.C.&I. 


[b] Suicide held not established 
and not to be presumed. Southall v. 
eesire County News Co., 5 B.W.C. 


83. Conn.—Wilder v. Russell Li- 
brary Co., 139 A. 644, 107 Conn. 56, 
56 A.L.R. 455. 


Mass.—Tetrault’s Case, 180 N.E. 
231, 278 Mass. 447; In re Sponatski, 
108 N.E. 466, 220 Mass. 526, 530, L.R. 
A.1916A 333. > 


N.Y.—Delinousha v. National Bis- 
cuit Co., 161 N.H. 431, 248 N.Y. 93; 
Konieczny v. J. Kresse Co., 256 N.Y. 
S. 275, 234 App.Div. 517. 


Pa.—Lupfer v. Baldwin Locomo- 
tive Works, 112 A. 458, 269 Pa. 275. 


Vt.—McKane v. Capital Hill Quar- 
ry Co., 134 A. 640, 100 Vt. 45. 


_ Eng.—Marriott v. Maltby Main Col- 

liery Co.,''90 TF KOB.° 349). (19214 we 
C.&I. 97; Temby v. Workington Iron 
& Steel Co., Ltd., 134 L.T.J. 85; Dixon 
v. Sutton Heath and Lea Green Col- 
lieries, [1930] W.C.&I. 184; Fanning 
v. Evans & Co., [1923] W.C.&I. 175. 
See Malone v. Cayzer, 1 B.W.C.C. 27, 
45 Sc.L.Rep. 351 (where the court 
held that claimant should be permit- 
ity ‘ adduce proof of chain of caus- 
ation). 


[a] Structural injury.—Where an 
accident has caused a severe mental 
shock, followed by depression and 
culminating in suicide, the suicide 
may be the result of insanity caused 
by the depression produced by the 
shock sustained, and compensable, al- 
though there is no discoverable struc- 
tural injury to the brain itself to the 
effect of which the insanity might be 
directly attributed. Marriott v. Malt- 
by Main Colliery Co., 90 L.J.K.B. 349 
[1921] W.C.&I. 97. 


84. Tetrault’s Case, 180 N.E. 231, 
278 Mass. 447; Sp@hatski’s Case, 108 
N.E. 466, 220 Mass. 526, L.R.A.1916A 
333; Delinousha vy. National Biscuit 
Co., 161 N.E. 431, 248 N.Y. 93: Ko- 
nieczny v. J. Kresse Co., 256 N.Y.S. 
275, 234 App.Div. 517; Lupfer v. Bald- 
win Locomotive Works, 112 A. 458, 
269 Pa, 275; McKane vy. Capital Hill 
Quarry Co., 134 A. 640, 100 Vt. 45. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bi 
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independent agency breaks the chain of causation.’® 


[§ 393] d. Aggravation by HEmployee—(1) In 
It has been said that tribunals administer- 
ing compensation acts should take care to guard 
against claims arising from malingering due to the 
employee’s own conduct,®® and where claimants do 
inerease or continue disability when it might have 
been averted, the disability is not to be charged 
to the accident but to their unreasonable conduct,** 
as a separate and independent injury or cause.%§ 
Nevertheless, where a reasonably prudent employee 
innocently aggravates the harmful effects of the 
original injury, the original cause is not interrupted 
but is held to accomplish the final result; *® 
fact it has been held under some of the statutes that 
compensation should be allowed in these circum- 
stances regardless of the employee’s imprudence.®°® 
The word “persist,” in a statute providing that, if 
the employee shall persist in unsanitary or injurious 


General. 
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pensation. 


in 


practices which tend to imperil or retard his re- 


85. Tetrault’s Case, 180 N.E. 231, 
278 Mass. 447; Sponatski’s Case, 108 
N.E. 466, 220 Mass. 526, L.R.A.1916A 
333; McKane v. Capital Hill Quarry 
Co., 134 A. 640, 100 Vt. 45. 


86. Sharcheck v. Beaver Run Coal 
Co:, 119A. 135,/ 275. Pa. 225: 


87. La.—Savin v. T. Smith & Sons, 
(App.) 143 So. 728. 


N.H.—Neault vy. Parker-Young Co., 
166 A. 289. 


R.I.—Corral v. Hanlyn, 94 A. 877. 


Wis.—Lesh v. Illinois Steel Co., 157 
TW 539, 163 Wis. 124, L.R.A.1916H 
105. 


Que.—Gemme v. Galibert, 59 Que. 
Super. 190. 


[a]. Reason for rule.—The Work- 
men’s Compensation Act. entitles 
elaimant only to an award in an 
amount based on his reasonable con- 
duct in taking care of himself, and 
the disability chargeable against the 
employer is only that resulting from 
an accident incurred in employment, 
and not that caused by the workman’s 
carelessness preventing or delaying 
recovery. Neault v. Parker-Young 
Co., 166 A. 289. 


{b] Effect of rule as to examina- 
tion.—Provisions of the Workmen’s 
Compensation Act requiring an injur- 
ed workman to submit to examination 
at the employer’s instance, and bar- 


ring compensation while he refuses 


to submit, do not make limitations or 
regulations in respect of the work- 
man’s conduct in caring for himself. 
Neault v. Parker-Young Co., (N.H.) 
166 A. 289. 


Duty to minimize injury sé¢e infra 
§§ 559-561. 


gs. Neault v. Parker-Young 
(N.H.) 166 A. 289. 


89. Cal.—Bethlehem Shipbuilding 
Corporation v. Industrial Accident 
Commission of California, 185 P. 179, 
Ts ieCat. 500, 7° Ayla D807 


Ill.— Superior Coal Co. v. Industrial 
Commission, 158 N.E. 209, 326 Ill. 584, 
54 A.L.R. 634. 

Ky.—Consolidated Coal Co. v. Cris- 
lip, 289 S.W. 270, 217 Ky. 371. 

Md.—Armour Fertilizer Works v. 
Baker, 139 A. 356, 153 Md. 631. 


N.J.—Selak v. Murray Rubber Co., 
152 A. 78, 8 N.J.Misc. 838 [aff 159 A. 
93, 108 N.J.Law 548]. ‘ 


Wis.—Banner Coffee Co. v. Indus- 
trial Commission, 174 N.W. 544, 170 
, 


Coz 


« 


Wis. 157. 


Eng.—Williams v. Craigola Mer- 
thyr Co., 69 Sol.J. 9. 


[a] Self-treatment.—(1) A teams- 
ter, kicked by a horse, who applied 
a salve used by him for slight inju- 
ries, and continued at work until in- 
fection resulted, without consulting 
a doctor, although advised to do so, 
did not as a matter of law refuse to 
adopt such means for recovery as an 
ordinarily prudent person would use, 
so as to defeat his widow’s right to 
compensation. Banner Coffee Co. v. 
Industrial Commission, 174 N.W. 544, 
170 Wis. 157. (2) That an employee 
cut an injured toe. with a_non- 
sterile knife to relieve pain will not 
defeat claimants’ right to a compen- 
sation award. Armour Fertilizer 
Works v. Baker, 139 A. 356, 153 Md. 
631. (3) The fact that a streptococ- 
cic infection reached the deceased 
servant’s face from a discharging and 
infected wound in his toe, as a result 
of his self-treatment, thus giving him 
erysipelas and septicemia, from 
which he died, did not, as a matter of 
law, break the chain of causation be- 
tween the death and the _ original 
wound to the toe, so that the death 
was not proximately caused by the 
original injury., Bethelehem  Ship- 
building Corporation vy. Industrial Ac- 
cident Commission of California, 185 
P. £79, 181 Cal. 500; 7 ALEAR. 24180. 


{[b] Premature use of the injured 
limb with the doctor’s permission will 
not relieve the employer from further 
liability. Consolidation Coal Co. v. 
Crislip, 289 S.W. 270, 217 Ky. 371. 


90. Anderson v. Industrial Ins. 
Commission of Washington, 199 P. 
747, 116. Wash. 421. 


Willful misconduct defeating com- 
pensation see infra § 478. 


91. In re Hibler, 261 P. 648, 37 
Wyo. 332. 


92. Powell v. Spencer Bros., 6 La. 
App. 669. 


93. Duty to minimize injury see 
infra §§ 559-561. 


$4, See statutory provisions; and 
Pacific Coast Casualty Co. v. Pills- 
bury, 153 P. 24, 171 Cal. 319; Hughes 
Hegre ee) 385 S.W.(2d) 387, 162 Tenn. 


95. Sweeney vy. Pumpherston Oil 
Co., 40 Sec.L.Rep. 721 (holding that a 
workman, by refusing to submit to 
an operation of a minor character and 
attended with little risk, does not pre- 
clude himself from recovering com- 
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covery, he shall forfeit all right to compensation, 
means to continue against opposition, steadfastly 
or firmly, or against remonstrance.°+ 
er failed to provide a doctor when he had the op- 
portunity, the fact that the employee employed a 
general practitioner instead of a surgeon to set 
his broken bone will not deprive him of any com- 


If the employ- 


[§ 394] (2) Refusal or Neglect To Submit to 
Surgical or Medical Treatment.°* 
vision of some of the acts compensation will not be 
paid for disability so far as it is caused, continued, 
or aggravated by an unreasonable refusal to sub- 
mit to medical or surgical treatment.°# 
notwithstanding some dissent,®® it has been held, 
in the absence of provision in the statute, that 
a continuing disability due to the willful or un- 
reasonable refusal of claimant to submit himself 
to safe and simple surgical treatment®* or medi- 


By express pro- 


Further, 


pensation). 


_ 96. American Smelting & Refin- 
ing Co. v. Industrial Commission, 290 
P. 770, 76 Utah 503; Utah Copper Co. 
v. Industrial Commission of Utah, 256 
P. 397, 67 Utah 452; Lesh v. Illinois 
Steel Co., 157 N.W. 539, 163 Wis. 124, 
L.R.A.1916E 105; Tutton v. Steam- 
ship Majestic, [1909] 2 K.B. 54, 2 B. 

C, 346 (refusal not unreason- 
able); Warncken y. Moreland, [1999] 
1 K.B. 184, 2 B.W.C.C. 350; Wright 
v. Sneyd Collieries, 8 B.W.C.C. 537, 
113 L.T.Rep.N.S. 633; Dolan v. Ward, 
8 B.W.C.C. 514; Walsh v. Lock, 7 B. 


W.C:C, 3117, 110 "El Rep Nise e402: 
O* Neill” ve. Brown, 6B. W.Ci@s 14085 
[1913] S.C. 653; Wheeler v. Dawson, 
5 B.W.C.C. 645; Moss vy. Akers, 4 B. 
W.C.C. 294; Burgess v. Jewell, 4 B. 
W.C.C. 145; Hawkes vy. Coles, 3 B.W. 
C.C. 163; Paddington Borough Coun- 
cil v. Stack, 2 B-W.C.C. 402; Gilbert 


v. Fairweather, 1 B.W.C.C. 349; Don- 
nelly v. Baird, 1 B.W.C.C. 95, 45 Se.L. 
Rep. 394. See Kricinovich v. Ameri- 
can’ Car, ete, Co., 159° N. Wa 3862, 192 
Mich. 687 (to same effect but: not 
specifically put on ground of proxi- 
mate cause). Compare Gracie vy. 
Clyde Spinning Co., [1915] S.C. 906 
(where it was held in-an opinion by 
the Lord President that, save in very 
special circumstances, the proximate 
cause of incapacity never can be the 
unreasonable refusal of a workman 
to undergo an operation, if his own 
medical adviser advises him against 
undergoing that operation). But see 
Rothwell v. Davies, 5 W.C.C. 141, 19 
T.L.R. 423 (where Cozens-Hardy said 
that there was nothjng in the act 
which imposed on a workman the ob- 
ligation to submit to a surgical op- 
eration). 


[a] Discussion of rule.—‘‘In the 
course of his opinion [Donnelly v. 
Baird, 1 B.W.C.C. 95, 45 Se.L.Rep. 
394], Lord Justice-Clerk said: ‘The 
question whether a refusal to submit 
to skilled treatment for the restora- 
tion, whole or partial, of capacity for 
work is an unreasonable refusal, is 
necessarily a question of degree. For 
it cannot be maintained that no mat- 
ter what be the severity of the opera- 
tion recommended, or how great so- 
ever the risk to life or general health 
of the treatment, the workman loses 
right to compensation unless he 
brings himself to undergo the treat- 
ment and to take the risk: I think 
the sound view on this matter is weil 
expressed by Lord Adam in the ease 
of Dowds v. Bennie, 40 Sc.L.Rep. 239, 
when he laid it down that a workman 
who has been 


incapacitated is not 
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cal®? treatment is not proximately caused by the ac- 
cident; however, it is not always easy to determine 


whether a particular case comes 
or not.°® 


reasonable or willful.®® 


bound in every case to submit to any 
medical or surgical treatment that is 
proposed, under the penalty, if he re- 
fuses, of forfeiture of his right to a 
weekly payment—e. g., in the case 
where a serious surgical operation is 
proposed with more or less probabil- 
ity of a successful cure. On the other 
hand, I hold it to be the duty of the 
injured workman to submit to such 
treatment, medical or surgical, as 
involves no serious risk or suffering, 
such an operation as a man of ordi- 
narily manly character would under- 
go for his own good, in a case where 
no question of compensation due by 
another existed. In preparing this 
opinion I find that I have used almost 
the terms which are to be found in 
the case of Anderson yv. Baird, 40 Se. 
L.Rep. 263. These two cases which 
I have referred to seem to me to prac- 
tically rule this case.’"” Jendrus _ v. 
Detroit Steel Products Co., 144 N.W. 
563, 178 Mich. 265, 276, L.R.A.1916A 
381,. Ann.Cas.1915D 476. 


[b] “No question of compelling 
the applicant to submit to an opera- 
tion is involved.—(1) The question 
-is: Shall society recompense a work- 
man for disability caused by his un- 
reasonable refusal to adopt such 
means to effect a recovery as an ordi- 
narily prudent person would_use un- 
der like circumstances and which 
would result in the removal of the 
disability within the rule as stated 
above? It is true that the compen- 
sation awarded under the terms of 
the act is not damages in the techni- 
cal sense, and that the rules relating 
thereto are not to be applied in cases 
arising under this act, and cases have 
been cited simply for the purpose of 
showing that damages accruing as a 
direct result of the claimant’s unrea- 
sonable refusal to submit to reason- 
able medical and surgical treatment, 
where the results are fairly certain, 
were not even in tort cases held to 
be proximately caused by the acci- 


dent.” Lesh v. Illinois Steel Co., 157 
N.W. 539, 163 Wis. 124, 131, L.R.A. 
1916E 105. (2) ‘Lord McLaren said: 


{in Donnelly v. Baird, 1 B.W.C.C. 95, 
45 Se.L.Rep. 394] ‘There is of course 
no question of compelling the party 
to submit to an operation. The ques- 
tion is whether a party declines to 
undergo what would be described by 
experts as a reasonable and safe op- 
eration is to be considered as a suf- 
ferer from the effect of an injury re- 
ceived in the course of his employ- 
ment, or whether his suffering and 
consequent inability to work at his 
trade ought not to be attributed to 
his voluntary action in declining to 
avail himself of reasonable surgical 
treatment.’ ”’ Jendrus. v. Detroit 
Steel Products Co., 144 N.W. 563, 178 
Mich. 265, 276, L.R.A.1916A 381, Ann. 
Cas.1915D 476. 


[ce] “The problem therefore comes 
to be, Is the workman’s refusal to 
undergo this operation an unreason- 
able one? Or it might be put, Is the 
workman’s incapacity really owing 
to his original accident, or to an un- 
reasonable refusal on his part to 
undergo the operation? Obviously, I 
think all cases of this sort fall to be 


Moreover, although the statute requires 
the employer to furnish medical services, the em- 
ployee by refusing such services does not forfeit 
his right to compensation unless such refusal is un- 
Where a lack of proper 
medical or surgical treatment which aggravates an 
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under the rule 


compensation.* 


determined upon their circumstances; 
each one upon its own individual cir- 
cumstances; and, indeed, the neces- 
sary introduction of the word ‘rea- 
sonable’ seems to make that very 
clear, because a refusal may be per- 
fectly reasonable in one set of cir- 
cumstances and perfectly unreason- 
able in another set of circum- 
stances.” Per Lord Dundas in O’Neill 
en 6 B.W.C.C. 428, 431, [1913] 
.C.- 653. 


{d] Manly character as criterion. 
—An injured workman must submit 
to proper treatment involving no seri- 
ous risk or suffering when a man of 
ordinary manly character would do so. 
American Smelting & Refining Co. v. 
Industrial Commission, 290 P. 770, 76 
Utah 5038. Ate NES OES 


{e] Illustrations. — (1) A slight 
surgical operation to remove a nodule 
involving a superficial nerve. Lesh 
v. Illinois Steel Co., 157 N.W. 539, 163 
Wis. 124, L.R.A.1916E 105. (2) Re- 
moval of stumps of two toes previ- 
ously partially amputated. O’Neill v. 
Er Owe 6. BW. CLO 425) 1 Ono S.C. 


97. Western Shade Cloth Co. v. 
Industrial Commission, 140 N.E. 465, 
308 Ill. 554. 


[a] Tllustration.—Where it ap- 
pears that the injured employee re- 
fused to follow the directions of any 
of the doctors as to treatment she 
should receive in treating her infected 
thumb, and such directions were not 
shown to be an improper method of 
treatment or dangerous to the em- 
ployee, she should not have been al- 
lowed for permanent loss of seventy 
per cent of the use of the thumb, with- 
out some showing that this permanent 
loss was not caused by her neglecting 
to follow the directions. Western 
Shade Cloth Co, v. Industrial Com- 
mission, 140 N.E. 45, 308 Ill. 554. 


98. Utah Copper Co. v. Industrial 
Commission of Utah, 256 P. 379, 69 
Utah 452. 


[a] Particular circumstances.—In 
determining what constitutes reason- 
able or unreasonable refusal of an 
employee to submit to medical treat- 
ment, facts of the particular case are 
considered. American Smelting & Re- 
fining Co. v. Industrial Commission, 
290 PB. 770, 76 Utah 503. 


[b] Delay not refusal.—Mere de- 
lay for three days in applying for 
treatment is not a refusal to accept 
reasonable surgical aid, where the 
testimony of the employer’s surgeon 
was that the injury might have been 
no less serious, even if it had been 
treated immediately. Parlovich v. 
Philadelphia & Reading Coal & Iron 
Co., 76 Pa.Super. 86. 


[c] Mere suggestion insufficient 
basis.—A contention that an employ- 
er offered an employee medical atten- 
tion, which he unreasonably refused 
to receive, cannot be predicated on a 
suggestion that he see a named doc- 
tor, where he was not told that the 
employer would pay the doctor, or 
that he was the employer’s physician. 
Banner Coffee Co. v. Industrial Com- 


‘Burgess v. Jewell, 
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injury is not due to the neglect or fault of the em- 
ployee, the causal connection is not broken.* More- 
over, an error in judgment on the part of the em- 
ployee in not properly appreciating the seriousness 
of his condition, if not unreasonable, is not a willful 
neglect or negligent failure to have his injury prop- 
erly treated,? and is not ground for denying him 


The existence of neglect in any 


particular case is a question of fact for the ad- 


mission, 174 N.W. 544, 170 Wis. 157. 


[d] Refusal to submit to operation 
held not unreasonable.—(1) In gen- 
eral. Moss v. Akers, 4 B.W.C.C. 294; 
4 B.W.C.C. 145; 
Hawkes v. Coles, 3 B.W.C.C. 163; An- 
derson v. Baird, 40 Sc.L.Rep. 263. (2) 
Refusal by an employee to allow am- 
putation of his fingér was not unrea- 
sonable or willful ‘misconduct preju- 
dicing additional compensation, where 
his physician stated that the finger 
could be saved. Enterprise Fence & 
Foundry Co. v. Majors, 121 N.E. 6, 68 
Ind.App. 575. (3) An employee’s re- 
fusal to consent to such a serious op- 
eration as amputation of a leg until 
too late is not arbitrary or an unrea- 
sonable refusal constituting the proxi- 
mate cause of death. Utah Copper 
Co. v. Industrial Commission of Utah, 
256 P. 397, 69 Utah 452. 


99. Jendrus v. Detroit Steel Prod- 
ucts Co., 144 N.W. 563, 178 Mich. 265, 
L.R.A.1916A 381 and note, Ann.Cas. 
1915D 476 and note. 


[a] For example, where a for- 
eigner unable to speak or understand 
English, suffering great pain and un- 
acquainted with his surroundings, re- 
fused to consent to an operation for 
peritonitis, for fifteen or sixteen 
hours after it was first found to be 
necessary, it could ndt be held as a 
matter of law that his conduct was 
so unreasonable and persistent as to 
defeat a claim for compensation by 
his widow. Jendrus v. Detroit Steel 
Products Co., 144 N.W. 563, 178 Mich. 
ioe L.R.A.1916A 381, Ann.Cas.1915D 


1. Singleton v. Hope Engineering 
Co., 137 So. 441, 223 Ala. 538. 


Results of surgical or medical treat- 
ment see infra § 395. 


2. Hall v. J. La Courciere Co., 104 
A. 348, 93 Conn. I; Chandler v. In- 
dustrial Commission of Utah, 208 P. 
499, 60 Utah 387. 


[a] MIllustration.—Where an em- 
ployee, bitten by a dog, refused to 
take the Pasteur treatment after he 
was told that an examination showed 
that the dog had rabies, on the ground 
that he did not believe it, could not 
afford the expense, and was afraid of 
the treatment, he was not guilty of 
willful neglect defeating recovery un- 
der the Compensation Act for death 
resulting from hydrophobia, since he 
was guilty only of an error of judg- 
ment. Chandler v. Industrial Com- 
pysenon of Utah, 208 P. 499, 60 Utah 


8. Superior Coal Co. v. Industrial 
Commission, 158 N.H. 209, 326 Ill. 584, 
54 A.L.R. 634. 


[a] Where, because of apparently 
slight character of his injury, the 
employee does not foresee the possi- 
ble consequences, &@nd in accordance 
with the actions of an ordinarily 
prudent man he ignores any treat- 
ment, except that which is slight or 
casual, until the injury becomes seri- 
ous, he will not be denied compen- 
sation. Superior Coal Co. v. Indus- 
trial Commission, 158 N.E. 209, 326 
Tll. 584, 54 A.L.R. 634. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ministrating tribunal. A refusal on the part of the 
workman to submit to proper medical or surgical 
treatment, or his neglect in procuring or conform- 
ing thereto, must be the cause of his subsequent 
eondition in order to deprive him of the right to 


compensation.® 


[§ 395] e. Results of Medical or Surgical Treat- 
ment. Where, without the fault of the employee,® 
his original compensable injury is aggravated by 
medical or surgical treatment, there is such a causal 


4 See cases infra this note. 


fa] Iustrations.—(1) Whether 
delay of an injured employee in seek- 
ing medical aid should affect the 
award made to him is a matter with- 
in the discretion of the commission 
where the injury was apparently of a 
trifling nature before it became infect- 
ed, and the employer made no written 
request for an examination, as pro- 
vided by the Workmen’s Compensa- 
tion Act, although his foremay did 
suggest that the employee obtain 
medical aid. Andrews v. Industrial 
Commission of Colorado, 216 P. 256, 
73 Colo. 456. (2) Where an injured 
workman and his employer’s physi- 
cian who treated him both knew that 
he had previously had syphilis, but 
the physician did not associate such 
disease with the injury until a test 
was applied, and the specific remedy 
for the disease was then administered 
and a cure effected, and it did not ap- 
pear that the injured workman knew 
that the disease had been dormant in 
his system and that it was revived in- 
to activity by the injury or that a 
remedy had been discovered that 
would quickly cure it, whether he was 
guilty of willful neglect or culpable 
negligence in failing sooner to procure 
medical treatment was a question of 
fact for the industrial commission. 
Pinyon Queen Mining Co. v. Industrial 
Commission of Utah, 204 P. 323, 59 
Utah 402. 


Question of law and fact generally 
see infra § 1019. 


5. Neary v. Philadelphia & Read- 
ing Coal & Iron Co., 107 A. 696, 264 
Pa. 221 [aff 69 Pa.Super. 562]; Utah 
Copper Co. v. Industrial Commission 
Gf i Utah)” 256-=P:' 397, 69 Wtah 452; 
Powell v. Crow’s Nest Pass Coal Co., 
CEC) Se BaVvec.C. G5o, 025 Om, lek. 
57, 32 West.L.R. 218, 8 West.Wkly. 
1086 [aff 26 Dom.L.R. 317]; Humber 
Towing Co. v. Barclay, 5 B.w. Cie toting by: igh? 
nae Coal Co. v. Cant, [1921] W.C.&I. 


[a] Must introduce new cause.— 
Refusal of an employee to submit 
promptly to an operation does not pre- 
vent recovery of compensation unless 
introducing a new cause of death, so 
the question is confined to whether, 
under all of the facts, the refusal 
broke the chain of causation between 
the accident and the death and became 
as a matter of law the proximate 
cause of his death. Utah Copper Co. 
v. Industrial Commission of Utah, 256 
P. 397, 69 Utah 452. 


[b] Ilustrations.—(1) The neg- 
lect of an injured servant to treat 
an injury to his eye does not affect 
the liability of the employer, unless 
it has aggravated the injury so that 
the condition of the injured person 
is no longer due to the injury caused 
by the accident, but arjses from the 
neglect or unreasonable conduct of 
such injured person. Powell  v. 
Crow’s Nest Pass Coal Co. (B.C.) 8 
B.W.C.C. 653, 23 Dom.L.R. 57, 32 West. 
L.R. 218, 8 West.Wkly. 1086 [aff 26 
Dom.L.R. 317]. (2) An employer is 
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connection between the original injury and the re- 
sulting disability or death as to make them com- 
even though the treatment was skill- 
ful. Thus, where an employee submits to a surgical 
operation to relieve a condition occasioned by a com- 


pensable accident, which operation terminates fa- 


not bound to continue weekly pay- 
ments to an injured workman where 
the continuance of his incapacity is 
due to his neglect to comply with cer- 
tain simple medical directions which 
have been given to him. Dowds v. 


Bennie, 40 Sc.L.Rep. 239. 
{c] Burden is on employer to 
establish this. fact. Marshall v. 


Orient Steam Nav. Co., [1910] 1 K.B. 


79, 3 B.W.C.C. 15. 


[ad] Not deprived of all compensa- 
tion.—Under a statute providing that, 
if the employee shall refuse reason- 
able surgical, medical, and hospital 
services, and medicines and supplies 
tendered to him by his employer, he 
shall forfeit all right to compensation 
for any injury or any increase in his 
incapacity shown to have resulted 
from such refusal, the words ‘shown 
to have resulted from such. refusal’ 
modify the preceding words, “injured” 
and “increase,” so that claimant is 
not deprived of all compensation for 
his refusal to accept medical services 
from the employer and his employ- 
ment of a differeht physician, but 
only of compensation for an injury or 
increase of incapacity caused by the 
refusal, notwithstanding a section, de- 
fining “injury” and ‘‘personal injury’”’ 
as “only violence to the physical 
structure of the body and such disease 
or infection as naturally results there- 
from.” Neary v. Philadelphia & Read- 
ing Coal & Iron Co., 107 A. 696, 264 
Pa. 221 [aff 69 Pa.Super. 562]. 


6. Aggravation by employee see 
supra § 393. 


7. Ala.—Tennessee Coal, Iron & R. 
Co. v. Shelby, 106 So. 499, 214 Ala. 87. 


Tll.— Lincoln Park Coal & Brick Co. 


v. Industrial Commission, 148 N.E. 79, 
317 Tk 302, 39 Auk. 1270. 
Neb.—Wingate v. Evans Model 


Laundry, 244 N.W. 635, 123 Neb. 844. 


Okl.—Barnsdall Refining Co. v. 
Ramsdall, 299 P. 499, 149 Okl. 99. 


Tenn.—International Harvester Co. 
of America v. Scott, 43 S.W.(2d) 1065, 
163 Tenn. 516. 


Eng.—Bower v. Meggitt & Jones, 86 
L.J.K.B. 463. 


[a] Unnecessary operation.—An 
employee subjected to unnecessary 
operation, prolonging disability and 
increasing tenderness and weakness of 
parts, is entitled ~to compensation 
therefor. Wingate v. Evans Model 
Laundry, 244 N.W. 635, 123 Neb. 844. 


[b] During reéxamination for con- 
tinuing disability—Where an em- 
ployee filed a petition for review, al- 
leging increased disability, and the 
employer demanded that the employee 
be examined by a doctor as permitted 
by the statute, and during such ex- 
amination the employee received 
X-ray burns, such injury was So re- 
lated to, and connected with, the orig- 
inalinjury as to authorize an award of 
compensation therefor. Lincoln Park 
Coal & Brick Co. v. Industrial Com- 
mission, 148 N.E. 79, 317 Ill. 302, 39 


tally, his dependents are entitled to compensation 
therefor,® although the death might have been more 
directly induced by other causes.+° 


Negligence of physician, surgeon, or nurse. Where 


A.L.R. 1270. 


pefelecd aceite for death generally 
see supra § 39 


ere? Coal, Iron & R. Co. v. 
shelby, 106 So. 499, 214 Ala. 87. 


[a] Where instrumentality used in 
treating a fracture sustained in the 
course of employment caused soreness 
or stiffness of limb or muscles after 
the fracture was healed, the resulting 
partial disability, even though the 
treatment was skillful, was proxi- 
mately caused by the accident arising 
out of and in course of employment. 
Tennessee Coal, Iron & R. Co. v. Shel- 
by, 106 So. 499, 214 Ala. 87. 


9. Cal.—Georgia Casualty Co. v. 
Industrial Accident Coramngslon, 262 
P. 394, 87 Cal.App. 333. 


Ind.—National Rolling Mill Comsye 
Kish, 139 N.E. 454, 80 Ind.App. 331. 


Me.—Gauvin’s Case, 167 A. 860. 


N.Y.—Lofstedt v. U. S. Gypsum Co., 
179 N.B. 478, 258 N.Y. 222. 


Pa.—Hornetz v. Philadelphia & 
Reading Coal & Iron Co., 120 A. 662, 
277 Pa. 40. 


Eng.—Shirt v. Calico Printers’ As- 
Boe ey 2K.B: 51,.2 B.W.G.€. 342; 
3) Ban 62; Jones v. ‘Wrexham & Ac- 
ton Eitoae Lim., [1918] W.C.&I. 43. 


Man.—Eddles v. School Dist., 22 
Man. 240, 2 Dom.L.R. 696 (under 
Workmen’s Compensation Act). 


[a] Death held compensable when 
caused by: (1) Anesthetic. Georgia 
Casualty Co. v. Industrial Accident 
Commission, 262 P. 394, 87 Cal.App. 
333; Hornetz v. Philadelphia & Read- 
ing Coal & Iron Co., 120 A.’ 662, 277 
Pa. 40; Shirt v. Calico Printers’ As- 
soc, [1909] 2) K.B. 51, 2 B.W.C.C. 342, 
3 B.R.C. 62. (2) Exhaustion from 
operation. Jones v. Wrexham & Ac- 
ton Collieries, Ltd., [1918] W.C.&I. 
43. (3) Post operative shock. Na- 
tional Rolling Mill Co. y. Kish, 139 N. 
BE. 454, 80 Ind.App. 331. 


Compensation for death generally 
see supra § 391. 


10. Georgia Casualty Co. v. Indus- 
trial Accident Commission, 262 P. 394, 
87 Cal.App. 333; Gauvin’s Case, (Me.) 
167 A. 860; Eddles v. School District 
No. 1 of Winnipeg, 22 Man. 240, 2 
Dom.L.R. 696. 


[a] Illustrations.—(1) Where an 
employee’s death resulted from an 
operation for hernia, caused by an 
accident arising out of employment, 
and incidental removal of his appen- 
dix on advice of the employer’s physi- 
cian, the employer was liable for com- 
pensation, although removal of the 
appendix may have been unwarranted 
and a contributing cause of death. 
Gauvin’s Case, (Me.) 167 A. 860. (2) 
Accidental incision of an employee’s 
thumb, severing a tendon, is the cause 
of death from anzesthetic adminis- 
tered to cause relaxation of the mus- 
cles, notwithstanding the condition of 
the employee’s gland, unknown to the 
surgeon, which rendered the anesthet- 
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the chain of causation is not broken, it is not ma- 
terial that the immediate cause of injury or death 
is due to the mistake or negligence of attending 
physicians, where they act honestly,1? even though 
such malpractice was that. of the employee’s own 
physician or surgeon, where there was no negligence 
It has been held that to render 
_ the employer liable for malpractice the injury must 
result from necessary efforts to relieve him from 


in his selection.?? 


the consequences of the original 
during employment.** 


Where the statute requires 
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creased; +7 . 
injury received 


the employer to furnish a physician, the employer is 


liable for any aggravation of the injury caused by 
the negligence of the physician treating the em- 
ployee during the time fixed by the statute.1* 
some jurisdictions it is the rule that, where there 
is nothing to indicate that the employer was negli- 
gent in the selection of the physician, the employer 


ie necessarily fatal. Georgia Casual- 
ty Co. v. Industrial Accident Commis- 
sion, 262 P. 394, 87 Cal.App. 333. 


11. U.S.—Roman vy. Smith, 42 F. 
(2a) 931; Sarber v. AXtna Life Ins. 
Co., 23 F.(2d) 434 [cert den 48 S.Ct. 
561, 277. U.S. 677, 595, 72 L.Ed. 996). 


Ala.—Singleton v. Hope Engineer- 
ing Co. 137 So. 441, 223 Ala. 538. 


Mass.—Atamian’s Case, 163 N.E. 
194, 265 Mass. 12; In re Burns, 105 
at 601, 218 Mass. 8, Ann.Cas.1916A 
iSite 


N.C.—Hoover vy. Globe Indemnity 
Co., 163 S.E. 758, 202 N.C. 655. 


N.D.—Poluchas v. Landes, 233 N.W. 
264, 60) N.D. 159. 


Okl.—A4tna Life Ins. Co. vy. Watts, 
296 P. 977, 148 Okl. 28. 


Pa.—Rigney vy. Sellenberg & Co., 90 
Pa.Super. 237. 


Tenn.—Shipley v. Wellwood Silk 
Throwing Mills, 47 S.W.(2d) 561, 164 
Tenn. 281; Revell v. McCaughan, 39 
S.W.(2d) 269, 162 Tenn. 532. 


_ Utah.—Gunnison Sugar Co. v. In- 
dustrial Commission of Utah, 275 P. 
777, 73 Utah 535. 


[a] Dlustrations.—(1) Where an 
employee had sustained an injury to 
his spine from which death must 
sooner or later ensue, but the imme- 
diate cause of death was blood poison- 
ing from the development of a bed 
sore, an award of compensation for 
the death of the employee was sus- 
tained. In re Burns, 105 N.E. 601, 218 
Mass. 8, Ann.Cas.1916A 787. (2) A 
workman receiving a blow on his hand 
and disability due to the manner in 
which physicians bandaged it too 
tightly is held entitled to an award 
of compensation. Rigney v. Snellen- 
berg & Co., 90 Pa.Super. 237. (3) An 
employee, sustaining injury to his 
back, was entitled to compensation 
for loss of teeth extracted under ad- 
vice of a physician, erroneously 
diagnosing his condition. Gunnison 
Sugar Co. v. Industrial Commission of 
Utah, 275 P. 777, 73 Utah 535. 


[b] Special statutory provision.— 
Where, by special statutory provision, 
an employer: under the Compensation 
Act is liable to pay compensation for 
the results of malpractice by a phy- 
sician or surgeon, an employer must 
pay compensation for aggravated 
damages from malpractice in treat- 
ing a compensable injury, resulting 
within the ninety-day period at least. 
Lakeside Bridge & Steel Co. v. Pugh, 
238 N.W. 872, 206 Wis. 62. 


In 


[c] Constituent element of injury. 
—An injury sustained by an employee 
through malpractice of an insurance 
cearrier’s physician is not ground for 
an independent action under the Com- 
pensation Law, but is a constituent 
element of the semployee’s injury. 
Hoover v. Globe Indemnity Co., 163 
S.E. 758, 202 N.C. 655. 


[d] Malpractice must be proved.— 
The liability of a master and its sure- 
ty under the Employers’ Liability 
Law for the negligence of a physician 
employed to treat an injured servant 
is secondary to, and dependent on, 
proof of the physician’s negligence. 
Foreman v. Hunter Lumber Co., 173 
P. 408, 36 Cal.App. 763. 


12. Atamian’s Case, 163 N.H. 194, 
265 Mass. 12; Revell v. McCaughan, 
39 S.W.(2d) 269, 162 Tenn. 532. 


[a] Quack doctor.—The employer 
is not bound to pay compensation to 
a workman for disability resulting 
from the employment by the latter of 
a quack in preference to a physician, 
Pelletier v. Lachance, 49 Que.Super. 
122 [rev 47 Que.Super. 526]. 


13. Wood v. Vroman, 184 N.W. 520, 
215 Mich. 449. 


[a] In other words, the immediate 
agency causing the subsequent injury 
must be one which the first injury 
made it necessary to employ. Wood v. 


Jpomen, 184 N.W. 520, 215 Mich. 
14. Sarber v. 41tna Life Ins. Co., 


23 F.(2d) 434 [cert den 48 S.Ct. 561, 
277 U.S. 577, 72 L.Ed. 996]; Skelton 
Lead & Zine Co. v. Bagby, (Okl.) 27 
P.(2d) 168; Tom Slick Oil Co. v. Sul- 
livan, (Okl.) 26 P.(2d) 926; Barnsdall 
Refining Co. v. Ramsdall, 299 P. 499, 
149 Okl. 99; Brown v. Sinclair Refin- 
ing Co., 206 P. 1042, 86 Okl. 143; Paw- 
lak v. Hayes, 156 N.W. 464, 162 Wis. 
503, L.R.A.1917A 392. 


15. Tutino v. Ford Motor Co., 168 
A. 749, 111 N.J.Law 435. 


[a] Treatment may break causal 
connection between the accident and 
the resulting injury, in which case re- 
covery cannot be had under the Com- 
pensation Act. Tutino v. Ford Motor 
Co., 168 A. 749, 111 N.J.Law 435. Com- 
pare Newcomb v. Albertson, 89 A. 
928, 85 N.J.Law 435, 438 (where the 
court said: “In the present case, it 
is said that the chain of causation 
is broken because the infection was 
due to the failure of the physician 
to take proper precautions. There is 
no finding to that effect and the evi- 
dence is not before us. We cannot 
assume that the infection could be 
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is not liable for injuries resulting from the mal- 
practice of such physician,!® or for .any lack of 
skill of a nurse employed by it but subject solely 
to the orders and directions of the physician.** 
Still other authorities hold that the workman’s com- 
pensation cannot be increased by the fact that, 
through the incompetent or negligent handling of 
the case by physicians, his disability has been in- 
and this, although the circumstances 
are such as to charge the employer with responsi- 
bility for the fault of the ~physicians.+® 


[§ 396] C. Arising Out of, and in Course of, Em- 
ployment!®—1. In General. 
guage of most of the compensation acts it is a fun- 
damental prerequisite to an award that the acci- 
dent or injury shall have arisen out of, and in the 
course of, the employment,?° and it is generally held 


By reason of the lan- 


caused only by the negligence of the 
physician, and it is therefore un- 
necessary to decide whether such 
negligence would amount to such a 
break in the chain of causation that 
the employer would not be liable’’). 


16. Tutino v. Ford Motor Co., 168 
A. 749, 111 N.J.Law 435. 


17. Ruth v. Witherspoon-Englar 
Co.,, 157 -P...403,: 98 Kan.) 179,, LRA. 
1916E 1201;. Humber Towing Co. v. 
Barclay, 5. B.W.C.C.. 142. . But see 
Beadle v. Milton, 5 W.C.C. 55 (con- 
taining a dictum to the contrary). 


18. Ruth v. Witherspoon-Englar 
Coy, .15,7> Be 408, 98> Kane. 179, 1. RA; 
1916E 1201. ; 


[a] Reason for rule.—‘‘A part of 
the loss occasioned by an accidental 
injury to a workman is cast upon the 
employer, not as reparation for 
wrongdoing, but on the theory that 
it should be treated as a part of the 
ordinary expense of operation. So 
much of an employee’s incapacity as 
is the direct result of unskillful med- 
ical treatment does not arise ‘out of 
and in the course of his employ- 
ment’ within the meaning of that 
phrase as used in the statute. Laws 
1911, ¢ 218 § 1. For that part of his 
injury his remedy is against the per- 
sons answerable ‘therefor under the 
general law of negligence, whéther 
or not his employer be of the num- 
ber.’ Ruth v. Witherspoon-Englar 
Co., 157 P. 403, 404, 98 Kan. 179, L.R. 
A.1916E 1201. 


19. Cross references: 


Particular causes, circumstances, and 
Meperbets of injury see infra §§ 


Proximate and remote consequence of 
ana re disability see Supra §§ 


20. U.S.—Ellamar v. 
F. 420, 159 C.C.A. 474. 


Ala.—Republic Iron & Steel Co. v. 
Ingle, 134 So. 878, 223 Ala. 127; Har- 
disty v. Woodward Iron Co., 107 So. 
837, 214 Ala. 256. 


Ariz.—Netherton v, Lightning De- 
livery Co., 258 P. 306, 32 Ariz. 350. 


Cal.—Casualty Co. of America v. 
Industrial Accident’ Commission, 169 
P. 76, 176 Cal. 580; Northwestern Pac. 
R. Co. v. Industrial Accident Commis- 
sion, 163 P. 1000, 174 Cal. 297, L.R.A. 
1918A 286; Fireman’s Fund Indem- 
nity Co. v. Industrial Accident Com- 
mission of California, 11 P.(2d) 1114, 
123 Cal.App. 142. 


Colo.—Wells v. Cutler, 6 P.(2d) 459, 


Possus, 247 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to be necessary that there be a concurrence of both | of these elements, neither alone being enough.** 


90 Colo. 111. 


Conn.—Stakonis v. United Adver- 
tising Co., 148 A. 334, 110 Conn. 384; 
Madore v. New Departure Mfg. Co., 
134 A. 259, 104 Conn. 709. 


Ga.—Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634. 


Ill.—Landon vy. Industrial Commis- 
sion, 173 N.E. 49, 341 Ill. 31; F. Becker 
Asphaltum Roofing Co. v. Industrial 
Commission, 164 N.E. 668, 333 Ill. 340; 
Lumaghi Coal Co. v. Industrial Com- 
mission; 149  N.E. : 1, - 328<—01k 7451; 
Payne v. Industrial Commission, 129 
N.E. 122, 295: Ill. 388, 138 ALR. 5183 
Morris & Co. v. Industrial Commis- 
sion, 128 N.E. 727, 295 Ill. 49; Cipperly 
w. Carmack, 258 Ill.App. 593; Ander- 
son v. Chicago, B. & Q. R. Co., 250 Ill. 
App. 92; Kelly Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
_ App. 345. ‘ 


Ind.—Holland-St. Louis Sugar Co. 
Vv. ae 116 N.E. 330, 64 Ind.App. 
545. 


Iowa.—Norman v. City of Chariton, 
221 N.W. 481, 206 Iowa 790; Wittmer 
v. Dexter Mfg. Co., 214 N.W. 700, 204 
Iowa 180; Heinen v. Motor Inn Cor- 
poration, 209 N.W. 415, 202 Iowa_67; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 5938, 195 Iowa 334; Kraft 
v. West Hotel Co., 188 N.W. 870, 193 
Iowa 1288, 31 A.L.R. 1245; Griffith v. 
_ Cole Bros., 165 N.W. 577, 183 Iowa 415, 
L.R.A.1918F 923. 


Kan.—Taylor v. Swift & Co., 219 P. 
516, 114 Kan. 431. 


Ky.—Black Star Coal Co. v. Gar- 
land, 30 S.W.(2d) 900, 235 Ky. 204; 
Phil Hollenbach Co. v. Hollenbach, 
A Sow, 152) 28b" Ky. 262,13 VATE: 
524. 


La.—Keyhea v. Woodard-Walker 
Lumber Co., (App.) 147 So. 830; Cona- 
way & Clark v. Marine Oil Co., 5 La. 
Pea 134 [aff 110 So. 181, 162 La. 
147]. 


Me.—Wheeler’s Case, 159 A. 331, 131 
Me. 91; Sullivan’s Case, 147 A. 431, 
; Butler’s Case, 145 A. 394, 

Butts’ Case, 132 A. 698, 
Me. 245; Gray’s Case, 121 A. 556, 
Me. 86; Fish’s Case, 107 A. 32, 118 
Me. 489. 


Md.—Baltimore Dry Docks & Ship 
Bldg. Co. v. Webster, 116 A. 842, 139 
Md. 616. 


Mass.—Belanger’s Case, 174 N.E. 
497, 274 Mass. 371; Hornby’s Case, 
147 N.E. 577, 252 Mass. 209; Murphy’s 
Case, 119 N.E. 657, 230 Mass. 99. 


Mich.—Van Sweden v. Van Sweden 
230 N.W. 191, 250 Mich. 238; Stocker 
v. Southfield Co.,.221 N.W. 175, 244 
Mich. 13; Favorite v. Kalamazoo State 
Hospital, 214 N.W. 229, 238 Mich. 566; 
Glenn y. Reynolds Spring Co., 196 N. 
W. 617, 225 Mich. 693, 36 A.L.R. 1464; 
Cennell v. Oscar Daniels Co., 168 N. 
W. 1009, 203 Mich. 73, 7 A.L.R. 1301; 
Tackles v. Bryant & Detwiler Co., 167 
N.W. 36, 200 Mich. 350. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35. 


Mont.—Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


Neb.—Hall v. Austin Western Road 
Machinery Co., 250 N.W. 258; Pensick 
v. Boehm, 244 N.W. 923, 124 Neb. 28; 
Pappas v. Yant Const. Co., 238 N.W. 
531, 121 Neb. 766; Gale v. Krug Park 
Amusement Co., 208 N.W. 739, 114 
Neb. 432, 46 A.L.R. 1213. 


N.J.—Gilroy v. Standard, Oil Co., 151 
A. 598, 107 N.J.Law 170; Minarcsik v. 


, 


Blank, 132 A. 251, 102 N.J.Law 231. 


N.Y.—Giliotti v. Hoffman Catering 
Co., 158 N.E. 621, 246 N.Y. 279, 56 A.L. 
R. 500; Scholtzhauer v. C. & L. Lunch 
Co., 184 N.E. 701, 283 N.Y. 12; Scholtz- 
hauer v. C. & L. Lunch Co., 134 N.E. 
701, 223 N.Y. 12; Leonbruno v. Cham- 
plain Silk Mills, 183 N.Y.S. 222, 192 
App.Div. 858 [aff 128 N.E. 711, 229 N. 
Y. 470, 18 A.L.R. 522]. 


N.C.—Beavers v. Lily Mill & Power 
Co., 169 S.E. 825, 205 N.C. 34; Winber- 
et Farley Stores, 167 S.H. 475, 204 
N.C. 79. 


Okl.—I. T. I. O. Co. v. Lewis, 24 P. 
(2a) 647; Hartford Accident & In- 
demnity Co. v. Lodes, 22 P.(2d) 361, 
164 Okl. 51; Gooldy v. Lawson, 9 P. 
(2d) 22, 155 Okl. 259; Oklahoma Ry. 
Co. v. State Industrial Commission, 
295 P.. 216,, 147. Okl; 129; “State v. 
Green, 294 P. 787, 147 Okl. 119; Farm- 
ers’ Gin Co, v. Cooper, 294 P. 108, 147 
Okl. 29; Sapulpa Refining Co..v. State 
Industrial Commission, 215 P. 933, 91 
Okl. 53; Superior Smokeless Coal & 
waits Co. v. Hise, 213 P. 303, 89 OkKl1. 
70. 


Or.—Larsen v. State Industrial Ac- 
cident Commission, 295 P. 195, 135 Or. 
137; Blair v. State Industrial Acci- 
Ne Commission, 288 P. 204, 183 Or. 


Vt.—Bundy v. State of Vermont 
Highway Dept., 146 A. 68, 102 Vt. 84 
fo Pelow v. Same, 146 A. 71, 102 Vt. 


Va.—Farmers’ Mfg. Co. v. Warfel, 
131 S.E. 240, 144 Va. 98; Kent v. Vir- 
ginia-Carolina Chemical Co., 129 S.E. 
330, 143 Va. 62. 


[a] Defense not excluded.—Em- 
ployers’ Liability Act, withholding 
compensation for injury caused by the 
employee’s willful intention to injure 
himself, intoxication, ete., does not ex- 
clude all other defenses for the em- 


ployer may still show that the acci-. 


dent was not one arising out of, and 
in the course of, the employment as a 
defense. Piske v. Brooklyn Cooperage 
Co., 78 So. 734, 143 La. 455. 


21. Ala.—Jones v. Sloss-Sheffield 
Steel & Iron Co., 130 So. 74, 221 Ala. 
547; McLaughlin v. Davis Lumber 
Co., 125 So. 608, 220 Ala. 440. 


Ariz.—Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 257 P. 641, 32 Ariz. 265. 


Conn.—Guiliano v. Daniel O’Con- 
nell’s Sons, 136 A. 677, 105 Conn. 695, 
56 A.L.R. 504; Larke v. John Han- 
cock Mut. L. Ins. Co., 97 A. 320, 90 
Conn. 303, L.R.A.1916E 584; Mann v, 
Glastonbury Knitting Co., 96 A. 368, 
90 Conn. 116, L.R.A.1916D 86. 


Ga.—Montgomery v. Maryland Cas- 
ualty Co., 151 S.E. 363, 169 Ga. 746 
[aff 146 S.BE. 504, 39.Ga.App. 210]; 
Atlantie Refining Co. v. Sheffield, 134 
S.E. 761, 162 Ga. 656 [rev 129 S.E. 667, 
34 Ga.App. 303]; Montgomery  v. 
Maryland Casualty Co., 146 S.E. 504, 
39 Ga.App. 210 [aff 151 S.E. 363, 169 
Ga. 746]; New Amsterdam Casualty 
Ce v. Sumrell, 118 S.E. 786, 30 Ga.App. 


Ill.—tTriangle Auto Painting & 
Trimming Co. v. Industrial Commis- 
sion, 178 N.E. 886, 346 Ill. 609; White 
City Amusement Co. v. Industrial 
Commission, 163 N.E. 337, 331 Ill. 541; 
Spiller v. Industrial Commission, 163 
N.E. 406, 331 Ill. 401, 60 A.L.R. 1397; 
Danville, U. & C. Ry. Co. v. Indus- 
trial Commission, 138 N.E. 289, 307 111. 
142; Edelweiss Gardens v. Industrial 
Commission, 125 N.E. 260, 290 Ill. 459; 
Mueller Const. Co. v. Industrial Board 
of Illinois, 118 N.E. 1028, 283 Ill. 148, 


L.R.A.1918F 891, Ann.Cas.1918E 808. 


Ind.—Davis v. Robinson, 179 N.E. 
797, 94 Ind.App. 104. 


Iowa.—Marley v. Orval P. Johnson 
& Co., 244 N.W. 838, 215 Iowa 151, 85 
A.L.R. 969; Christensen v. Hauff 
Bros., 188 N.W. 851, 193 Iowa 1084. 


Ky.—January-Wood Co. y. Schu- 
macher, 22 S.W.(2d) 117, 281 Ky. 705; 
Phil Hollenbach Co. v. Hollenbach, 204 
SIW.r 152. 18ST Ky. 262; 013 AE Re o24: 


La.—Conaway & Clark v. Marine 
Oil Co., 5 La.App. 134 [aff 110 So. 181, 
162 La. 147]. 


Me.—Fournier’s Case, 113 A. 270, 
120 Me. 236, 23 A.L.R. 1156. 


Md.—wWeston-Dodson Co. vy. Carl, 
144 A. 708, 156 Md. 535. 


Mass.—In re Savage, 110 N.E. 283, 
222 Mass. 205; Milliken v. A. Towle & 
Co., 103 N.E. 898, 216 Mass. 293, L.R. 
A.1916A 337; In re Employers’ Liabil- 
ity Assur. Corporation, 102 N.E. 697, 
215 Mass. 497, L.R.A.1916A 306. 


Mich.—Sichterman vy. Kent Storage 
Co., 186 N.W. 498, 217 Mich. 364, 20 
A.L.R. 309; Bayer v. Bayer, 158 N. 
W. 109, 191 Mich. 423. 


Mo.—Metting v. Lehr Const. Co., 32 
S.W.(2d) 121, 225 Mo.App. 1152; Stone 
v. Blackmer & Post Pipe Co., 27 S. 
W.(2d) 459, 224 Mo.App. 319. 


Mont.—Herberson v. Great Falls 
He & Wood Co., 273 P. 294, 83 Mont. 


Neb.—Pierce v. Boyer-Van Kuran 
Lumber, etc., Co., 156 N.W. 509, 99 
Neb. 321, L.R.A.1916D 970. 


N.J.—Walther v. American Paper 
Co., 98 A. 264 [rev 99 A. 263, 89 N.J. 
Law 732]; Schmoll v. Weisbrod, etc., 
Brewing Co., 97 A. 723, 89 N.J.Law 
150; Hulley v. Moosbrugger, 95 A. 
1007, 88 N.J.Law 161, L.R.A.1916C 
1203 [rev.93 A. 79, 87 N.J.Law 103]; 
Henry Steers, Inc., v. Dunnewald, 89 
A. 1007, 85 N.J.Law 449 [aff 99 A. 345, 
89 N.J.Law 601]. 


N.Y.—Clark v. Voorhees, 131 N.E.. 
553, 231 N.Y. 14; Schultz v. Cham- 
pion Welding & Mfg. Co., 130 N.E. 
304, 230 N.Y. 309; De Voe v. New 
York State R. Co., 113 N.E. 256, 218 
N.Y. 3185) Ta RAT9L7A 2505 fin re 
Heitz, ,112 N.E. -750; 218) Ney. L4asy Bs 
R.A.1917A 344 [rearg den 113 N.E. 
1057, 218 N.Y. 702]; McMahon v. B. T. 
& J. J. Mack, 222 N.Y.S. 79, 220 App. 
Div. 375; Moore v. Lehigh Valley R. 
Co., 154 N.Y.S. 620, 169 App.Div. 177 
[aff 111 N.E. 1092, 217 N.Y. 627]. 


N.C.—Whitley v. North Carolina 
State Highway Commission, 160 S.E. 
827, 201 N.C. 539. 


Okl.—I. T. I. Co. v. Lewis, 24 P. 
(2a) 647; Hartford Accident & In- 
demnity Co. v. Lodes, 22 P.(2d) 361, 
164 Okl. 51; Rush Const. Co. v. Wood- 
ward, 14 P.(2d) 409, 159 Okl. (72; 
Southern Surety Co. of New York v. 
Cline, 299 P. 139, 149 Okl. 27; Farm- 
ers’ Gin Co. v. Cooper, 294 P. 108; 147 
Okl. 29; Baker v. State Industrial 
Commission, 280 P. 603, 138 Okl. 167; 
Lucky-Kidd Mining Co. vy. State In- 
ey Commission, 236 P. 600, 110 


Or.—Larsen vy. State Industrial Ac- 
cident Commission, 295 P. 195, 135 Or. 
137; Blair v. State Industrial Acci- 
biak Commission, 288 P. 204, 133 Or. 


Vt.—Brown y. Bristol Last Block 
Co;,, 108: GAS 922594 Wet 1123) 


W.Va.—Archibald- v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


Wis.—Hoenig v. Industrial Com- 
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This phrase should be construed with breadth and 
liberality,?2 but the words should be accorded their 
The expressions “arising out 
of” and “in the course of” the employment are not 
synonymous; 24 but the words “arising out of” are 
construed to refer to the origin or cause of the 
injury,?> and the words “in the course of” to refer 
to the time, place,.and cireumstances under which 


ordinary meaning.”® 


mission, 150 N.W. 996, 159 Wis. 646, 
L.R.A,1916A 339. 


Eng.—Fitzgerald v. Clarke, [1908] 
QS B A796. 1 BiW.C.C.- 1975. Smith’ v. 
Lancashire, ete., R. Co., [1899] 1 Q. 
Byaat1 wc, 1s Gilbert: vi vthe 
Nizam, 3 B.W.C.C. 455; Chitty v. Nel- 
Son, §2//Baw..C:Cs 4496. 


Alta.—Lasturka v. Grand Trunk 
Pac. Co... (bsWaG-C.nL03 1% 


[a] Joint existence.—Facts_ that 
injury to employee ‘arose out of” and 
“in the course of’? his employment 
must be found to have existed joint- 
ly at instant of injury to award com- 
pensation under the Workmen’s Com- 
pensation Law. Marley v. Orval P. 
Johnson & Co., 244 N.W. 8388, 215 
Iowa 151, 85 A.L.R. 969. 


22. Ala—American Fuel & Clay 
Products Co. v. Gilbert, 127 So. 540, 
221 Ala. 44; Ex parte Rosengrant, 104 
So. 409, 213 Ala. 202 [aff 47 S.Ct. 454, 


273 U.S. 664, 71 L.Ed. 829]; Ex parte 
Louisville & N. R. Co., 94 So. 289, 
208 Ala. 216. 


Ind.—Chapman Price Steel Co. v. 
Bertels, 177 N.E. 76, 92 Ind.App. 634; 
National Biscuit Co. v. Roth, 146 N. 
E. 410, 83 Ind.App. 21; Granite Sand 
& Gravel Co. v. Willoughby, 123 N.E. 
194, 70 Ind.App. 112. 


Ky.—Billiter, Miller & McClure v. 
a cere Ds: 56 S.W.(2d) 1003, 247 Ky. 
211. 


Mo.—Sawtell v. Stern Bros. & Co., 
(App.) 44 S.W.(2d) 264. 


N.Y.—Waters v. William J. Tay- 
lor Co., 112 N.E. 727, 218 N.Y. 248, L. 
R.A.1917A 347. 


Or.—Lamm v. Silver Falls Timber 
Come s6r ea 2 270 PSL) 290 Ps 375; 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
232°.S. St2, 75 Tihd, 720s Brady -v. 
Oregon Lumber Co., 243 P. 96, 117 
Or. 188, 45 A.L.R. 812 f[reh den 245 
Pees LS Oriad >, 45 eACEAR. 8 U2. 


Utah.—Chandler y. Industrial Com- 
mission of Utah, 184 P. 1020, 55 Utah 
213, 8 A.L.R. 930. 


[a] Overwrought refinements in 
administration which embarrass the 
purpose of the act should be avoided. 
American Fuel & Clay Products'Co. v. 
Gilbert, 127 So. 540, 221 Ala. 44. 


Particular construction of: 
“Arising out of employment” see in- 
fra § 397. 


“Arising in course of employment” 
see infra § 404. 


Liberal construction of compensa 
tion acts generally see supra § 65. 

23. Ex parte Louisville & N. R. 
Co., 94 So. 289, 221 Ala. 44. 

24. Ala—American Fuel & Clay 


Products Co. v. Gilbert, 127 So. 540, 
221 Ala, 44. 


Ga.—New Amsterdam Casualty Co. 
v. Sumrell, 118 S.E. 786, 30 Ga.App. 
682. 

Iowa.—Pace v. Appanoose County, 
168 N.W. 916, 184 Iowa 498. 


Ky.—Phil Hollenbach Co. v. Hollen- 
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course of it.7§ 


bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524. 


Mich.—Hopkins v. Michigan Sugar 
Co., 150 N.W. 325, 184 Mich. 87, L.R. 
A.1916A 310. 


Minn.—State v. St. Louis County 
Dist. Ct., 151 N.W. 912, 129 Minn. 176. 


N.C.-—Hunt v. State Adjutant Gen- 
eral’s Department, 161 S.E. 2038, 201 
N.C. 707. 


Okl.—I. T. I. O. Co. v. Lewis, 24 P. 
(2a) 647. 


Utah.—Utah Apex Mining Co. v. In- 
dustrial Commission of Utah, 248 P. 
apo: 67 Utah 537, 49 A.L.R. 415 [quot 

Pasa 


W.Va.—Archibald_ v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 10138. 


25. See infra’ §°397. ~ 
26. See infra § 404. 


27. Conn.—Larke v. John Han- 
cock Mut. L. Ins. Co., 97 A. 320, 90 
Conn. 303, L.R.A.1916E 584. 


Ga,—New Amsterdam Casualty Co. 
LO is 118 S.E. 786, 30 Ga.App. 


Okl1.—I. T. I. O. Co. v. Lewis, 24 P. 
(2d) 647; Graver Corporation v. State 
Industrial Commission, 244 P. 438, 
114 Okl. 140. 


Utah.—Utah Apex Mining Co. v. 
Industrial Commission of Utah, 248 
P. 490, 67 Utah 537, 49 A.L.R. 415 
[quot C.J.]; Spring Canyon Coal Co. 
v. Industrial Commission of Utah, 201 
P. 173, 58 Utah 608. 


W.Va.—Archibald v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


[a] Discussion of rule.—‘“An in- 
jury which occurs in the course of the 
employment will ordinarily arise out 
of the employment. But not neces- 
sarily so, for the injury might occur 
out of an act or omission for the ex- 
clusive benefit of the employee, or of 
another than the master, while the 
employee is engaged in the course of 
his employment. In order to restrict 
beyond the reach of question the 
words ‘in the course of the employ- 
ment,’ the words ‘arising out of’ were 
added, so that the proof of the one 
without the other will not bring a 
case within the act.” Larke v. John 
Hancock Mut. L. Ins. Co., 97 A. 320, 
322, 90 Conn. 303, L.R.A.1916E 584. 


28. Conn.—Stakonis y. United Ad- 
cee Co., 148 A. 334, 110 Conn. 
oO . 


Ga.—New Amsterdam Casualty Co. 
Yama 118 S.E. 786, 30 Ga.App. 


Me.—Fournier’s Case, 113 A. 270, 
120 Me. 236, 23 A.L.R. 1156. 


Mich.—Hopkins vy. Michigan Sugar 
Co., 150 N.W. 325,-184 Mich. 87, L.R. 
A.1916A 310. 


Utah.—Utah Apex Mining Co. y. In- 
dustrial Commission of Utah, 248 P. 
sea Uiah 537, 49 A.L.R. 415 [quot 


29. Ala.—Prayther v. Deyswater 
Coal & Iron Co., 114 So. 194, 216 Ala. 
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it oceurred.2® An injury which oceurs in the course 
of the employment will ordinarily, but not neces- 
sarily, arise out of it,?” while an injury arising out 
of an employment almost necessarily occurs in the 
It is difficult, if not impossible, to 
compose a formula within which all facts calling 
for an application of it may be embraced; ?° hence, 
in determining whether an accident arose out of, and 


579: Benoit Coal Co. v. Moore, 109 So. 
878, 215 Ala. 220. 


Mass.—In re McNichol, 102 N.E. 
697, 215 Mass. 497, L.R.A.1916A 306. 


Minn.—Novack Vv. Montgomery 
eae & Co., 198 N.W. 290, 158 Minn. 


N.C.—Hunt v. State Adjutant Gen- 
eral’s Department, ™61 S.E. 203, 201 
N.C. 707. 


Vt.—Brown v. Bristol Last Block 
Co., 108 A. 922, 94 Vt. 123. 


Va.—Railway Express Agency V. 
Lewis, 159 S.E. 188, 156 Va. 800, 76 
AERES5 0: 


{a] Value of previous decisions.— 
(1) “Previous decisions are illustra- 
tions of the way in which Judges 
look at cases, and’ in that sense are 
useful and suggestive; but I think 
we ought to beware of allowing tests 
or guides which have been suggested 
by the Court in one set of circum- 
stances, or in one class of cases, to 
be applied to other surroundings, and 
thus by degrees to substitute them- 
selves for the words of the Act it- 
self."2 Blair Vv. 'Chilton, °8? BUW-.C.C. 
324, 326, 113 L.T.Rep.N.S. 514 [aff 7 
B.W.GC.C. (607;. 30) Tub. R. 6231 (per 
Lord Loreburn, L. C.). (2) “Cases 
are really valuable in so far as they 
contain principles of law. They are 
also of use, of course, to show the 
way in which Judges regard facts. 
But in that sense they are only useful 
as illustrations.” Steamship Swan- 
sea Vale v. Rice, 4 B.W.C.C. 298, 300 
(per Lord Loreburn, L. C.). 


[b] Value of English decisions.— 
Since the phrases “arising out of” and 
“in the course of’’ the employment 
are employed in the HMnglish act, de- 
cisions of the courts of England may 
be considered in determining their 
meaning. Brown .v. Decatur, 188 Ill. 
App. 147; In re Employers’ Liability 
Assur. Corporation, 102 N.E. 697, 
215 Mass. 497, L.R.A.1916A 306; Hills 
v. Blair, 148 N.W. 2438, 182 Mich. 20; 
Rayner v. Sligh Furniture Co., 146 
N.W. 665, 180 Mich. 168, L.R.A.1916A 
22 and note, Ann.Cas.1916A 386; Hul- 
ley v. Moosbrugger, 95 A. 1007, 88 N. 
J.Law 161, L.R.A.1916C 1203 [rev 93 
A. 79, 87 N.J.Law 1038]; Bryant v. 
Fissell, 86 A. 458, 84 N.J.Law 72; De 
Filippis v. Falkenberg, 155 N.Y.S. 761, 
170 App.Div. 153 [aff 114 N.E. 1064, 
219 N.Y. 581]; Newman v. Newman, 
155 N.Y.S. 665, 169 App.Div. 745 [aff 
113 N.E. 332, 218 N.Y. 325]; Moore v. 
Lehigh Valley R. Co., 154 N.Y.S. 620, 
169 App.Div. 177 [aff 111 N.E. 1092, 
217 N.Y. 627]. 


[c] Matters covered generally.— 
The Workmen’s Compensation Act, 
providing compensation for injuries 
arising out of, and in the course of, 
the employment, embraces all inju- 
ries that arise out of and occur while 
the workman is doirtg what a man un- 
der like facts and circumstances, en- 
gaged in like employment, may rea- 
sonably do, within the time during 
which he is employed, and at a place 
where he may reasonably be during 
that time, in the conduct or protec- 
tion of the employer’s work or in the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the course of, the employment, each case must be 
decided with reference to its own attendant circum- 
and it has indeed been stated rather 
broadly but by eminent authority that argument by 


stances; °° 


analogy is valueless.*?! 
Other statutory provisions. 


promotion or safeguarding of his 
business, or for the protection of the 
men and properties while used or en- 
gaged for the purpose of the mas- 
ter’s business. Ex parte Louisville 
& N. R. Co., 94 So. 289, 208 Ala. 216; 
Ex parte Majestic Coal Co., 93 So. 
728, 208 Ala. 86. 


[d] Extent of protection.—The 
Workmen’s Compensation Law pro- 
tects the employee against all risks 
to which he may be exposed by his 
employment. Ferguson v. Cady-Mc- 
Farland Gravel Co., 7 La.App. 96. 


fe] Test—‘‘Out of and in course 
of employment” covers those acci- 
dents which befall an employee while 
he is discharging some duty he is 
authorized or directed to perform 
for the furtherance, directly or in- 
directly, of his employer’s business. 
Spero v. Heagany & Draper Co., 240 
N.W. 21, 256 Mich. 403. 


[ft] Victim’s knowledge no test.— 
Where it is apparent that the work- 
man was injured by an accident aris- 
ing out of, and in performance of, his 
labor, he is entitled to compensa- 
tion; it is immaterial that he can- 
not explain how accident occurred, 
Stuart v. Kansas City, 171 P. 913, 102 
Kan. 307, 563. 


Definitions of: 


“Arising out of employment” see in- 
fra § 397. 


“Arising in course of employment” 
see infra § 404. 


30. Ala.—Prayther v. Deepwater 
Coal & Iron Co., 114 So. 194, 216 Ala. 
579; Benoit Coal Mining Co. v. Moore, 
109 So. 878, 215 Ala. 220. 


Mo.—Sawtell v. Stern Bros. & Co., 
44 S.W.(2d) 264, 226 Mo.App. 485. 


Or.—Munson v. State Industrial 
Accident Commission, 20 P.(2d) 229; 
March v. State Industrial Accident 
Commission, 200 (28) 22d, 142 .Or. 
46. 


Va.—Railway Express Agency v. 
Lewis, 159 S.E. 188, 156 Va. 800, 76 
A.L.R. 350. 


Eng.—Kitchenham y. Steamship Jo- 
hannesburg, [1911] A.C. 417, 4 B.W.C. 
C;, 3115.-312; 


[a] Illustrative fact cases of ac- 
cidents arising out of, and in course 
of, employment.—(1) Employee of an 
automobile sales company taking a 
car to show to a prospective custom- 
er, shot on assumption that he was 
a burglar. Industrial Commission vy. 
Ernest Irvine, Inc., 212 P. 829, 72 Colo. 
573. (2) Employee engaged in work 
on railroad cars remaining in car 
while it was moved away and injured 
by falling from the car while it was 
being switched. Granite Sand & 
Gravel Co. v. Willoughby, 123 N.E. 
194, 70 Ind@.App. 112. (3) Workman, 
employed by a telephone company to 
charge batteries at various exchang- 
es, who was occasionally detailed to 
assist linemen in locating interfer- 
ence on its wires on the highway, and 
who while so engaged broke his arm 
while cranking an automobile used 
to haul telephone repair tools and to 
transport plaintiff and another. Tier- 


a 


Where the constitu- 
ent expressions are not used conjunctively, as where 
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the act provides that the injury must “arise out of 
or in the course of” the employment, it is only nec- 
essary to show that the injury arose in the course of 
the employment.*? 


Likewise, where the statute di- 


rects that compensation may be granted only “where 


ney v. Southwestern Bell Telephone 
Co., 220 P. 190, 114 Kan. 706. (4) Ex- 
press messenger, as train was enter- 
ing terminal, standing by open door 
and stooping down as train was pass- 
ing a man to ask him what messen- 
ger on another train said, and in do- 
ing so slipping under the _ train. 
Southeastern Express Co. v. Edmond- 
son, 119 S.E. 39, 30 Ga.App. 697. (5) 
Injury to a railroad station agent, 
who attempted to start a fire in a 
stove by the use of kerosene, which 
he supposed was signal oil. Benson 
v. Bush, 178 P. 747, 104 Kan. 198, 10 
A.L.R. 1165. (6) An injury received 
by an employee of a tie company, due 
to the movement of a train of cars by 
a railroad company on a spur track 
against a car such employee is load- 
ing with ties to be moved by the rail- 
road company. Rogers v. Illinois 
Cent. R. Co., 210 Ill. App: 577.' (7) In- 
jury suffered by hotel manager fall- 
ing while protecting his employer’s 
property. Cormican v. McMahon, 132 
A. 20, 103 Conn. 760. (8) Death of 
workman while doing what he might 
reasonably do or be expected to do 
“arising out of and in course of his 
employment.” Marion Malleable Iron 
Works v. Ford, 144 N.E. 552, 82 Ind. 
App. 152. (9) Injury to automobile 
salesman occurring by accident in 
employer’s showroom, when salesman 
approached another salesman to re- 
mind the latter of employer’s rules. 
Boteler v. Gardiner-Buick Co., 165 A. 
611, 164 Md. 478. (10) Employee of 
motor company, which delivered in 
buckets oil drained from motors for 
use in oil burner, fatally burned upon 
mistakenly emptying bucket contain- 
ing gasoline instead of oil into burn- 
er preparatory to using bucket to de- 
liver oil. Griffin v. Anderson Motor 
Service Co., (Mo.App.) 59 S.W.(2d) 
805. (11) Deceased, killed while in- 
vestigating elevator rope which “did 
not work right,” sustaining accident 
which arose out of, or in the course 
of, his employment. Rowe vy. Leon- 
ard Warehouses, 173 N.W. 187, 206 
Mich. 493. (12) Injury to casual 
agricultural laborer making it a prac- 
tice to follow threshing machine on 
the chance of being employed by 
farmers hiring machine. Newson y. 
Burstall, 8 B.W.C.C. 21, 112 L.T.Rep. 
N.S. 792. (13) Scavenger scow 
sweeper’s fall overboard. MHerbert’s 
Case, (Mass.) 186 N.E. 554. (14) Septic 
poisoning of stage carpenter from 
splinter in hand. Ford v. Gaiety Thea- 
tre Co. TT) BUWie: C2197) “(15)" Injury. 
to teamster, who fell when chute han- 
dle of concrete mixer which teamster 
was. directed to relocate tripped. 
Price v. Kansas City Public Service 
Co., (App.) 42 S.W.(2d). 51 [aff 50'S. 
W.(2d) 1047, 330 Mo. 706]. (16) Ship 
carpenter injured by fire from match 
used in lighting cigarette. Manson 
v. Forth, ete., S. S. Co., 6 B.W.C.C. 830, 
[1913] S.C. 921. (17) Ice manufac- 
turer’s employee working in storage 
room, directed by foreman to help at 
cutting table where he was short of 
men, and injured when foreman pour- 
ed water on cake of ice on which he 
was standing, causing him to slip 
and fall against saw. Imbesi_ v. 
American Ice Co., 127 A. 182, 101 N. 
J.Law 182. (18) Steel tester asphyx- 
iated by gas while sleeping in cottage 
furnished by employers. Wray v. 


at the time of the injury the employee is perform- 
ing a service growing out of and incidental to his 


Taylor, 6 B.W.C.C. 529, 109 L.T.Rep. 
N.S. 120. (19) Bit of mortar falling 
from ceiling of servant girl’s sleeping 
room into her eye. Alderidge v. Mer- 
ry, 6 B.W.C.C. 450. «z0) Woman em- 
ployee cleaning machinery injured by 
cleaning part of machine which she 
had no instructions to touch. Greer 
vy. Lindsay Thompson, 5 B.W.C.C. 586. 
(21) Groom thrown from _ horse. 
Wright v. Scott, 5 B.W.C.C. 431. (22) 
Servant girl suffocated by fire in 
house, her risk being enhanced by 
sharing room with another servant 
who was elderly and lame. Chitty v. 
Nelson, 2 B.W.C.C. 496. (23) Work- 
man employed by lion tamer trying to 
get escaped lion back into cage. Hap- 
elman vy. Poole, 2 B.W.C.C. 48, 25 T.L. 
R. 155. (24) Train running over rail- 
road policeman. Grant v. Glasgow, 
etc., R. Co., (1) BIW.C.C.17,545 Sel: 
Rep. 128... (25) Injury. resulting 
when employee, because of nervous 
temperament, became frightened and 
jumped off ladder on occurrence of 
explosion some distance away. 
Northwestern Refining Co. vy. State 
Industrial Commission, 291 P. 533, 145 
OK]. « 72. (26) Injury to employee 
when falling from truck when hauling 
gravel for: road contractor, resulting 
in death. Van Watermeullen v. In- 
dustrial Commission, 174 N.E. 846, 
343 Ill. 73. 

[b] Illustrative fact cases of ac- 
cidents not arising out of, and in 
course of, employment.—(1) Intoxi- 
eated officer on shipboard falling 
down hatch after being ordered to 
quarters in another part of ship. 
Horsfall v. Steamship Jura, 6 B.W. 
C.C. 213. (2) Fall from bicycle by 
collector twenty minutes after he had 
called on customer and five minutes 
after he had called at home to get 
bicycle lamp not needed in service of 
employer. Butt v. Provident Cloth- 
ing, ete., Co., 6 B.W.€.C. 18. (3) In- 
jury to piecer in spinning mill while 
cleaning machinery in motion. Nay- 
lor v. Musgrave Spinning Co., 4 B.W. 
C.C, 286. (4) Cook returning to ves- 
sel to sleep on board contrary to 
rules. Griggs v. Steamship Game- 
cock, 6 B.W.C.C. 15. (5) Drowning 
of bargeman. Bines vy. Gueret, 6 B. 
W.C.C. 120. (6) Blood poisoning 
from cut while railroad employee was 
at home. Chandler v. Great Western 
Kagel B.W.C.C. 254, 106 L.T.Rep. 


31. Kitchenham vy. Steamship Jo- 
hannesburg, [1911] A.C. 417, 4 B.W. 
(XCE 311, 312 (where Lord Loreburn, 
L. C., said: “We have to decide each 
case on the facts. Argument by 
analogy is valueless. I am getting 
afraid to say anything more by way 
of judgment than that the appeal 
should be allowed or dismissed, be- 
cause what one Says in one case is 
used aS an argument why one should 
ee a particular way in another 
case’’). . 


32. Standard Coal'Co. v. Indus- 
trial Commission of Utah, 252 P. 292, 
69 Utah 83; Twin Peaks Canning Co. 
v. Industrial Commission of Utah, 196 
P. 853, 57 Utah 589, 20 A.L.R. 872. 


Necessity that injury “arising out 
of” must also be “in course of” see 
supra text and note 21. 
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employment,” it does not require 


arise out of the employment,®* nor does it mean that 
the injury must grow out of the employment; ** 
but an act to constitute a “service growing out of 
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that the injury ; occupation.’? 


and incidental to his employment” must have some 


connection with the employer’s work which the em- 
ployee was engaged or permitted to perform.*® 
statute providing that the injury must have been 
“occasioned in the course of the employment” means 


Negligence.®® 
A 


that it must “arise out of and in the course of the 


employment.” 3° 


due to a condition or conditions 


ment,” which means that the injury must have 
arisen out of, and in the course of, 
and also must have occurred while the employee was 
at work in his occupation, and it must have been 
oceasioned by a risk or danger inherent in the 


33. Milwaukee Electric Ry. & 
Light Co. v. Industrial Commission 
of Wisconsin, (Wis.) 247 N.W. 841; 
Brienne v. Wisconsin Public Service 
Co., 163 N.W. 182, 166 Wis. 24. 


[a] Exception.—Until its repeal 
by L. (1931) § 39 c¢ 403 and amend- 
ment by L. (1919) ¢ 457 § 2, c 688, it 
was provided in 102.35 that “the 
provisions of §§ 102.01-102.34 . . . 
are extended to include in addition 
to accidental injuries, all other in- 
juries, including occupational diseas- 
es, growing out of and incidental to 
the employment;” hence, under that 
statute, there was no liability for 
compensation for occupational dis- 
ease on the employer, where the em- 
ployment did not cause, aggravate, or 
accelerate the disease. Hayes Vv. 
Ajax Rubber Co., 231 N.W. 584, 202 
Wis. 218 


[b] Construction.—The dominant 
legislative purpose of the amendment 
-to compensate occupational diseases 
should not be frustrated by literal ap- 
plication of the old provision, that to 
recover for industrial accident an em- 
ployee must have been _ performing 
service growing out of his employ- 
ment. Wisconsin Granite Co. v. In- 
dustrial Commission of Wisconsin, 
242 N.W. 191, 208 Wis. 270 [foll Wis- 
consin Granite Co. v. Industrial Com- 
mission of Wisconsin, 242 N.W. 195, 
208 Wis. 282]. 


[c] Deceased held not to have 
been performing a service growing 
out of, and incidental to, the employ- 
ment. Indrebo v. Industrial Com- 
mission of Wisconsin, 243 N.W. 464, 
209 Wis. 272. 


34. Milwaukee Electric Ry. & 
Light Co. v. Industrial Commission of 
Wisconsin, (Wis.) 247 N.W. 841. 
But see Newman v. Industrial Com- 
mission, 234 N.W. 495, 203 Wis. 358; 
Eagle River Building & Supply Co. v. 
Peck, 225 N.W. 690, 199 Wis. 192; 
Hoening v. Industrial Commission, 
150 N.W. 996, 159 Wis. 646 (all three 
of which hold that the injuries for 
which compensation is to be paid 
must be’ such as are incidental to, 
and grow out of, the employment). 


35. Brienen v. Wisconsin Public 
Service Co., 163 N.W. 182, 166° Wis. 
24. 


36. Industrial Commission of Ohio 
v. Nelson, 186 N.E. 735, 127 Ohio St. 
41 [mod 186 N.H. 406, 44 Ohio App. 
482]. 

37. Arizona’ Eastern R. Co. 


Matthews, 180 P. 159, 20 Ariz. 
Pe DER M1149. 


Vv. 
282, 


At least one compensation act 
requires the injury to be “caused by any accident 


of the employ- 


the employment 


[a] MNlustration.—Where a _ bill 
clerk at a railroad freight house was 
injured by falling into a scale pit be- 
ing constructed by the railroad “along 
the route usually traveled by himself 
and others having business in and 
about defendant’s freight depot” while 
such bill clerk was returning from 
midnight lunch, the injury was not 
one ‘caused by an accident due to a 
condition or conditions” of his occu- 
pation, although it may have arisen 
out of, and in the course of his em- 
ployment. Arizona Eastern R. Co. v. 
Matthews, 180 P. 159, 20 Ariz. 282, 7 
A.L.R. 1149. 


38. See cases infra this note. 


[a] In Pennsylvania the statute 
requires that the injury occur in the 
course of the employment, and it is 
not necessary that it arise out_of the 
employment. McCarthy v. General 
Electric Co., 143 A. 116, 293 Pa. 448, 
60 A.L.R. 1288; Cawley v. American 
Ry. Express Co., 120 A. 108, 276 Pa. 
160; Riley v. Carnegie Steel Co., 119 
A. 832, 276 Pa. 82; Callihan v. Mont- 
gomery, 115 A. 889, 272 Pa. 56; Clark 
v. Lehigh Valley Coal Co., 107 A. 858, 
264 Pa. 529; Lane v. Horn & Hardart 
Baking Co., 104 A. 615, 261 Pa. 329, 
13 A.L.R. 963; Sinko v. Bethlehem 
Steel Co., 159 A. 230, 104 Pa.Super. 
357; Granville v. Seranton Coal Co., 
76 Pa.Super. 335; Hale v. Savage Fire 
Brick Co., 75 Pa.Super. 454; Manley 
v. State Workmen’s Insurance Fund, 
13 Pa.Dist.&Co. 80; Britt v. Sadusky, 
7 Pa.Dist.&Co. 461; Warr ‘v. Dick 
Bros., Inc., 6 Pa.Dist.&Co. 288. 


[b] In North Dakota the compen- 
sation act does not require that an in- 
jury arise out of the employment. 
O’Leary v. North Dakota Workmen’s 
Compensation Bureau, 243 N.W. 805, 
62 N.D. 457. 


[ec] In Washington (1) under the 
amendment of 1927 (Ll. [1927] p 815 
§ 2) each workman who Shall be in- 
jured in the course of his employ- 
ment may receive compensation. The 
injury need not be on the premises 
of the employer in any case. Burch- 
field v. Department of Labor and In- 
dustries, 4 P.(2d) 858, 165 Wash. 106; 
Hilding v. Department of Labor an 
Industries, 298 P. 321; Hamma Ham- 
ma Logging Co. v. Department of La- 
bor and Industries, 288 P. 655, 157 
Wash. 96. (2) Before the amendment 
of 1927 the Washington act omitted 
the requirement that the accident 
arise out of the employment, and the 
injury was not required to have been 
sustained during the course of the 
employment, when the employee was 
injured on the premises of the em- 
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Of the remaining compensation acts 
some do not require that injury arise out of the 
employment, and deem it sufficient if it occur in the 
course thereof.?® 


The fact that the injury was occa- 


sioned by the negligence of the victim?® or of a third 
person‘? will not, of itself, preclude it from arising 
out of, and in the course of, the employment. 


Failure to furnish medical attention.*? It has been 
held that, where an injury which arose out of, and 
in the course of, the employment has been aggravat- 
ed by a refusal of the employer to furnish proper 
medical attention, the employee’s ‘right to recover 
for the aggravation of the injury does not fall with- 
in the act, not being an injury arising out of, and 
in the course of, 


the employment.*? 


ployer. Bristow y. Department of La- 
bor and Industries of State of Wash- 
ington, 246 P. 573, 139 Wash. 247 [aff 
250 P. 3538, 141 Wash. 695]; Stertz 
v. Industrial Insurance Commission, 
158 P. 256, 91 Wash. 588, Ann.Cas. 
1918B 354. (3) Thus the death of 
spotter on resaw while fishing on em- 
ployer’s premises is compensable, al- 
though not caused by accident “aris- 
ing out of or in course of employ- 
ment.” Bristow v. Department of La- 
bor and Industries of State of Wash- 
ington, supra. (4) It is only when the 
injury occurs away from the employ- 
er’s plant or premises that the em- 
ployee must have been engaged in the 
course of his employment when in- 
jured. Bristow v. Department of La- 
bor and Industries of State of Wash- 
ington, supra; Stertzw. Industrial In- 
surance Commission of Washington, 
158 P. 256, 91 Wash. 588. 


Injuries outside of plant or bet ae 
ises generally see infra §§ 438-442. 


Texas rule see infra § 404. 


89. Contributory negligence de- 
aiaae Be available under acts see su- 
pra f 


“Skylarking” or “horseplay” see in- 
fra § 431. 


40. Colo.—Ocean Accident & Guar- 
anty Corporation’ y. Pallaro, 180 P. 
95, 66 Colo. 190. 


Idaho.—In re Stewart, 290 P. 209, 49 
Idaho 557. 


Ind.—Marion Malleable Iron Works 
v. Ford, 144 N.E. 552, 82 Ind.App. 152. 


Va.—Farmers’ Mfg. Co. v. Warfel, 
131 S.E. 240, 144 Va. 98. 


Wis.—Radtke Bros. v. Industrial 
Commission of Wisconsin, 183 N.W. 
168, 174 Wis. 212. 


Recovery under acts not dependent 
on fault or negligence see supra § 9. 


41. Hugh Murphy Const. Co. v. 
Serck, 177 N.W. 747, 104 Neb. 398. 


[a] Subrogation.-—In such case the 
employer, under § 3659, is subrogated 
to employee’s rightS against such 
third person and on a settlement be- 
tween them to haye the amount re- 
ceived applied progtanto in payment 
of the compensation awarded by the 
compensation commission. Hugh 
Murphy Const. Co. v. Serck, 177 N.W. 
747, 104 Neb. 398. 


42. Improper medical 
generally see supra § 395 


43. Ellamar Mining Co. of Alaska 
v. Possus, 247 F. 420, 159 C.C.A. 474. 


attention 
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[§ 397] 2. Arising Out of Employment—a. In 
Workmen’s compensation acts very gen- 
erally require that a compensable injury must ‘arise 


General. 


out of the employment.” 44 That 


erly accorded a liberal construction in favor of 


44. U.S.—Ellamar v. Possus, 247 F. 
420, 159 C.C.A. 474. 


Ala.—Hardesty v. Woodward Iron 
Co., 107 So. 837, 214 Ala. 256. 


Ariz.—Netherton v. Lightning De- 
livery Co., 258 P. 306, 32 Ariz. 350. 


Cal.—New York Indemnity Co. v. 
Industrial Accident Commission, 261 
P. 1106, 87 Cal.App. 105. 


* Colo.—Wells v. Cutler, 6 P.(2d) 459, 
90 Colo. 111. 


Conn.—Madore v. New Departure 
Mfg. Co., 134 A. 259, 104 Conn. 709. 


Ga.—Employers’ Liability Assur. 
Corporation v. Montgomery, 165 S.E. 
903, 45 Ga.App. 634. 


Ill.— Eugene Dietzen Co. v, Indus- 
trial Board of Illinois, 116 N.E. 684, 
HC ata We LE a ih 


Ind.—Holland-St. Louis Sugar Co. 
feces eee 116 N.E. 330, 64 Ind.App. 
545. : 


Iowa.—Jones v. Eppley Hotels Co., 
227 N.W. 153, 208 Iowa 1281. 


Kan.—Taylor v. Swift & Co., 219 P. 
516, 114 Kan. 481. 


Ky.—Black Star Coal Co. v. Gar- 
land, 30 S.W.(2d) 900, 2385 Ky. 204. 


La.—Conaway & Clark v. Marine 
Oil Co., 5 La.App. 134 [aff 110 So. 181, 
162 La. 147]. 


Me.—Wheeler’s Case, 
131 Me. 91. 


Md.—State Roads Commission of 
Maryland vy. Reynolds, 165 A. 475, 164 
Md. 539. 


Mass.—Murphy’s Case, 119 N.E. 657, 
230 Mass. 99. 


Mich.—Stocker vy. Southfield Co., 
221 N.W. 175, 244 Mich. 13. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35. 


Mont.—Wirta v. North Butte Min- 
ing Co.,.210 P. 332, 64, Mont. 279, 30 
A.L.R. 964. 


Neb.—Pensick v. Boehm, 244 N.W. 
923, 124 Neb. 28. 


N.J.—Minarcsik v. Blank, 132 A. 
251, 102 N.J.Law 231. 


N.Y.—Giliotti v. Hoffman Catering 
Co,, 158 N2B; 621,°246 N.Y. 279,756 A. 
L.R. 500. 


N.C.—Winberry v. Farley Stores, 
167 S.E. 475, 204 N.C. 79. 


Ohio.—Industrial Commission  v. 
Nelson, 186 N.E. 735, 127 Ohio St. 41. 


Okl.—I. T, I. O. Co. v. Lewis, 24 P. 
(2d) 647. r 


Or.—Larsen v. State Industrial Ac- 
cident Commission, 295 P. 195, 135 Or. 
L377 } 


Vt.—Kneeland v. Parker, 135 A. 8, 
100 Vt. 92, 48 A.L.R. 1396. 


Va.—Kent Vv. Virginia-Carolina 
Chemical Co., 129 S.E. 330, 1438 Va. 62. 


See also cases supra § 396 note 20. 


[a] Injuries held to “arise out of 
employment.”—(1) School-teacher in- 
jured in shoving over a heavy .desk 
not in its accustomed place to enable 
her to get a book from a case, re- 
quired to facilitate her school work. 
Elk Grove Union High School Dist. 
v. Industrial Accident Commission of 
State of California, 168 P. 392, 34 Cal. 


* 


159 A. 331, 
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phrase is prop- 


App. 589. (2) Injuries received by 
railroad car repairer when he was 
struck by a swinging car door while 
returning to his work shed from tak- 
ing measurements ona car. Myers v. 
Louisiana Ry. & Nav. Co., 74 So. 256, 
140 La. 937. (3) Injury to wagon 
driver, who fell from wagon while in 
course of employment. Mausert v. 
Albany Builders’ Supply Co., 164 N. 
BE. 729, 250 N.Y. 21. See Roe v, Bon- 
ham, 123 A. 376, 99 N.J.Law 290 (to 
same effect). (4) Chauffeur’s fall 
from a truck caused by sudden jerk 
of the truck, instead of by his dozing 
or sleeping while the other chauffeur 
on the truck was driving. McCloskey 
v. Richard Hellman, Inc., 187 N.Y.S. 
834, 196 App.Div. 674. (5) Cook of a 
tugboat, moored to a wharf, who went 
on shore to purchase supplies, part of 
his duty, and, when returning, fell 
trom the wharf and was drowned. 
Westman’s Case, 106 A. 532, 118 Me. 
133. (6) Injury from explosion of 
dynamite cartridge, picked up by em- 
ployee while waiting for cart to be 
filled. Derby y. International Salt Co., 
251 N.Y.S:, 531, 238 App.Div. 15. (7) 
Employee, a member of a village fire 
department, who was also organizer 
of a private fire department for his 
employer, injured through the inhala- 
tion of smoke while extinguishing a 
fire near his employer’s property, al- 
though, after exhausting his employ- 
er’s chemical engine, he remained at 
the fire working with the public fire 
department. In re McPhee, 109 N.E. 
633, 222 Mass. 1. (8).Fall of a driver 
from a wagon arises out of employ- 
ment. Evans v. Holloway, 7 B.W.C.C. 
248. (9) Injury sustained when em- 
ployee receiving and distributing ma- 
terial, while pulling truck, fell, strik- 
ing head. Lamkins v.. Copper-Clad 
Malleable Range Corporation, (Mo. 
App.) 42 S.W.(24) 941. (10) Injury 
to employee arising from mistake in 
door. Hughes’ Case, 175 N.E. 95, 274 
Mass. 540. (11) Assistant engineer 
on dredge accidentally drowned while 
off duty in attempting to save dredge 
from shipwreck. Southern Surety 
Co. v. Stubbs, (Tex.Civ.App.) 199 S.W. 
343. (12) Employee of a_ canning 
plant injured, after having been em- 
ployed but a few days, while attempt- 
ing to jump on a moving elevator to 
ascertain the cause of the stoppage 
of the flow of catsup from the floor 
above which had interrupted his work 
of capping bottles. Brooks Tomato 
Products Co. v. Industrial Commis- 
sion, 142 N.E. 451, 311 Ill. 207. (13) 
Injuries of which the employee died, 
where the employee in a bicycle re- 
pair shop in the course of his employ- 
ment accidentally spilled gasoline on 
his trousers, and a customer struck 
a match and thrust the flame toward 
the employee igniting the gasoline. 
Frear v. Ells, 193 N.Y.S. 324, 200 App. 
Div. 239. (14) Biting of teamster, 
eating midday meal in stable, by sta- 
ble cat. Rowland y. Wright, 1 B.W. 
C.C. 192. (15) Injury to motor bus 
driver in collision with safety gate. 
Thistle Mills v. Sparks, 111 A. 769, 
137 Md. 117. (16) Explosion of gelig- 
nite cartridge while miner was pre- 
paring a shot. Joyce v. Wellingbor- 
ough Iron Co., 5 B.W.C.C. 126. (17) 
Injury from collision with fellow em- 
ployee while running to punch a time 
clock. Rayner v. Sligh Furniture Co., 
146 N.W. 665, 180 Mich. 168, L.R.A. 
1916A 22 and note, Ann.Cas.1916A 
386. (18) Injury to driver kicked by 
balky horse while beating it. Indus- 
trial Commission of Colorado vy. Cor- 
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claimant,*®> and the words should be given a plain, 
ordinary, nontechnical meaning.*® 
said that it is not easy to give a comprehensive defi- 
nition of the words “arising out of the employ- 
ment,” which shall actually include all cases within 


It has been well 


nelius, 253 P. 828, 81 Colo. 111. (19) 
Commissioner’s conclusion that in- 
sanity causing suicide arose out of 
and in course of employment held not 
contrary to law or unreasonable. 
Wilder v. Russell Library Co., 139 A. 
644, 107 Conn. 56, 56 A.L.R. 455. 


[b] Injuries held not to have aris- 
en out of employment.—(1) Employee, 
injured by fall on her employer’s 
stairway, who tripped and fell, not 
on account of her employment, but 
on account of her physical or mental 
condition, or her exertions in her own 
affairs, or any cause other than em- 
ployment. Hallett’s Case, 119 N.E. 
673, 230 Mass. 326. (2) Injury to a 
life insurance agent from the over- 
turning of an automobile while rid- 
ing with a prospective customer at 
his invitation, to explain the policy. 
Hewitt v. Casualty Co. of America, 
113 N.E. 572, 225 Mass. 1, L.R.A.1917B 
249. (3) Employee in millinery de- 
partment who fainted while quarrel- 
ing with her’ boss in regard to her 
work, injured due to her coemployee 
throwing ammonia into her face 
thinking it was water. Saenger v. 
Locke, 116 N.E. 867, 220 N.Y. 556, L. 
R.A.1918F 225. (4) Injury to a rail- 
road construction laborer while ex- 
tinguishing a forest fire under orders 
of a state fire warden. Kennelly v. 
Stearns Salt, etce., Co., 157 N.W. 378, 
190 Mich. 628. (5) Accident to house 
surgeon due to his consenting to be 
used as subject for X-ray experiment. 
Curtis v. Talbot, etc. Infirmary 
Committee, 5 B.W.C.C. 41. (6) Team-: 
ster, who, by reason of loss of mem- 
ory caused by a personal injury re- 
ceived about five years before by 
falling from his wagon, lost his way 
while driving, left his wagon and 
wandered about and fell into’ a 
swamp, where he remained all night, 
and died from pneumonia brought om 
by exposure. Milliken v. A. Towle & 
Co., 103 N.E. 898, 216 Mass. 293, L.R.. 
A.1916A 337 and note. (7) Teamster, 
who in a fit of anger beat one of the 
horses he was employed to care for 
and drive, his anger being provoked 
by a cause wholly foreign to the em- 
ployment, injured by a kick from the: 
horse when he was so_ beating it. 
Harris v. Kaul, 183 -N.W. 828, 149 
Minn. 428. (8) Bite by dog of coem- 
ployee. Gooch’s Case, 145 A. 737, 128 
Me. 86. (9) A painful neuralgic con- 
dition in an employee due to faulty 
posture of the body in his work as a 
cigar maker. Pimental’s Case, 127 N- 
HE. 424, 235 Mass. 598. 


[c] Estoppel.—Employer ealling 
on employee to render particular serv- 
ice cannot thereafter deny that seryv- 
ices requested arise out of, and are 
incidental to, employment, as regards 
compensation for injuries. Kern v. 
Southport Mill, 141 So. 19, 174 La. 432 
[rev 136 So. 225, 19 La.App. 338]. 


Jurisdictions not requiri injur 
- Sonat out of employment eee ated 


45. McLaughlin v. Davis Lumber 
Co., 125 So. 608, 220 Ala. 440; Ex 
parte Terry, 100 So. 768, 211 Ala. 418; 
Billiter, Miller & McClure v. Hickman, 
56 S.W.(2d) 1003, 247 Ky: 211; Fergu- 
son v. Cady-McFarland Gravel Co., 
7 La.App. 96. 


46. Teague v. Laclede-Christy Clay 
Products Co., (Mo.) 52 S.W.(2d) 880; 
Leilich vy. Chevrolet Motor Co., 40 S. 
W.(2d) 601, 328 Mo..112. 
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the act, and with precision exclude those without 
its terms;47 yet a lucid definition that has received 
wide favor is that an injury arises out of the em- 
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mind, upon consideration of all of the circumstances, 
a causal connection between the conditions under 
which the work is required to be performed and the 


ployment when there is apparent 


47. In re Employers’ Liability AS- 
sur. Corporation, 102 N.E. 697, 215. 
Mass. 497, L.R.A.1916A 306. 


[a] No formula.—Each case in- 
volving an application of the term 
“arising out of employment” should 
be decided upon its particular facts, 
not by reference to formula. Crysel 
v. R. W. Briggs & Co., (La.App.) 146 
So. 489; Teague v. Laclede-Christy 
Clay Products Co., (Mo.) 52 S.W. (2d) 
880; Leilich v. Chevrolet Motor Co., 
40 S.W.(2d) 601, 328 Mo. 112; Keith- 
ley v. Stone & Webster. Engineering 
Corporation, 49 S.W.(2d) 296, 226 Mo. 
App. 1122; Chambers yv. Union Oil 
Co., 153 S.E. 594, 199 N.C. 28. 


48. U.S.—Michigan Transit Corpo- 
ration v. Brown, 56 F.(2d) 200, 202. 


Colo.—Industrial Commission of 
Colorado v. Bnyeart, 256 P. 314, 315, 
81 Colo. 521. 


Conn.—Mann v. Glastonbury Knit- 
ting Co., 96 A. 368, 90 Conn. 116, L. 
R.A.1916D 86. 


Ill.—Vincennes Bridge Co. v. In- 
dustrial Commission, 184 N.E. 603, 
605, 351 Ill. 444; Triangle Auto Paint- 
ing & Trimming Co. v. Industrial 
Commission, 178 N.E. 886, 889, 346 Ill. 
609; Landon v. Industrial Commis- 
sion, 173 N.E. 49, 50, 341 Ill. 51; 
Franklin Coal & Coke Co. v. Indus- 
trial Commission, 152 N.B. 498, 500, 


322 Ill. 23; Edelweiss Gardens v. In- 
dustrial Commission, 125 N.H. 260, 
290 Ill. 459. 


Towa.—Pace v. Appanoose County, 
168 N.W. 916, 918, 184 Iowa 498. 


Md.—Schemmel v. T. B. Gotch & 
Sons Contracting & Building Co., 166 
A. 39, 48, 164 Md. 671. 


Mass.—In re Employers’ Liability 
Assur. Corporation, 102 N.E. 697, 215 
Mass. 497; 498, L.R.A.1916A 306. 


Neb.—Dodson v. Woolworth, 224 N. 
W. 289, 118 Neb. 276. 


N.J.—Hulley v. Moosbrugger, 95 A. 
1007, 88 N.J.Law 161, 164, L.R.A.1916C 
1203 [rev 93 A. 79, 87 N.J.Law 103]. 


Okl1.—Okmulgee Gin Co. v. Fields, 
26 P.(2d) 186; Loffland Bros. Co. v. 
Velvin, 3 P.(2d) 855, 152 Okl. 83; 
Consolidated Pipe Line Co. v. Mahon, 
3 P.(2d) 844, 8538, 152 Okl. 72; Okla- 
homa-Arkansas Telephone Co. Vv. 
Fries, 262 P. 1062, 1065, 128 Okl. 295; 
Tllinois Oil Co. v. Grandstaff, 246 P. 
832, 118 Okl. 101, 102; Sapulpa Re- 
fining Co. v. State Industrial Commis- 
sion, 215 P. 933, 91 Okl. 53; Superior 
Smokeless Coal & Mining Co. v. Hise, 
213 -P..303, 89 OKI. 70: 


Tenn.—Porter v. Travelers’ Ins. Co., 
43 S.W.(2d) 1066, 1067, 163 Tenn. 526; 
Chamber of Commerce v. Turner, 13 
S.W.(2d) 318, 319, 158 Tenn. 323; Car- 
michael v. J. C.’ Mahan Motor Co., 
11 S.W.(2d) 672, 6738, 157 Tenn. 613. 


Tex.—Texas Indemnity Ins. Co. v. 
age ttn: (Civ.App.) 54 S.W.(2d) 862, 


To same effect see Pacific Hmploy- 
ers’ Ins. Co. v. Division of Industrial 
Accidents and Safety, 289 P. 619, 209 
Cal. 656; Elk Grove Union High 
School Dist. v. Industrial Accident 
Commission of State of California, 
168 SPSZ92 PSA CalvAppi5895 % Mek: 
Gustafson Co. v. Industrial Commis- 
sion, 180 N.E. 567, 348 Ill. 11; Unft- 
ed Paperboard Co. v. Lewis, 117 N.E. 
276, 65 Ind.App. 356 [cit C.J.]; Fogeg’s 


to the rationai 


‘ 


* 

Case, 132 A. 129, 125 Me. 168; Wash- 
burn’s Case, 123 A. 180, 123 Me. 402; 
State Roads Commission of Maryland 
v. Reynolds, 165 A. 475, 164 Md. 539; 
Dougherty’s Case, 131 N.E. 167, 238 
Mass. 456, 16 A.L.R. 10867 Cennell v. 
Oscar Daniels Co., 168 N.W. 1009, 203 
Mich. 78, 7 A.L.R. 1301; Novack _v. 
Montgomery Ward & Co., 198 N.W. 
290, 158 Minn. 495; Griffin v. Ander- 
son Motor Service Co., (Mo.App.) 59 
S.W.(2d) 805; Price v. Kansas City 
Public Service Co., (App.) 42 S.W.(2d) 
51 [aff 50 S.W.(2d) 1047, 330 Mo. 706]; 
Speas v. Boone County, 227 N.W. 87, 
818, 119 Neb. 58; Pierce v. Boyer-Van 
Kuran Lumber, etc., Co., 156 N.W. 509, 
99. Neb. 321, L:R.A.1916D* 970;. Sin- 
clair Pipe Line Co. v. State Industrial 
Commission, 272 P. 1030, 134 Okl. 300; 
Bundy v. State of Vermont Highway 
Dept., 146 A. 68, 102 Vt. 84 [foll Pelow 
Van Sardieu 4 Gomer 15 Oe Veta OU; 
Lynchburg Steam Bakery v. Garrett, 
(Va.) 171_S.E. 493; Amys v. Barton, 
[1912] 1 K.B. 40, 5 B.W.C.C. 117; Baird 
v. Robson, 7, B.WwC.C. 925; Aitken v. 
Finlayson, 7°B.W.C.C. 918, [1914] S.C. 
770; Ferguson v. Brick, 7 B.W.C.C. 
1054; Kennedy v. Grand Trunk Pac. 
R. Co., (Sask.) 7 B.W.C.C. 1046. 


[a] “Under this test, if the injury 
can be seen to have followed as a 
natural incident of the work and to 
have been contemplated by a reason- 
able person familiar with the whole 
situation as a result of the exposure 
occasioned by the nature of the em- 
ployment, then it arises ‘out of’ the 
employment. But it excludes an in- 
jury which cannot fairly be traced to 
the employment as a contributing 
proximate cause and which comes 
from a hazard to which the work- 
men would have been equally ex- 
posed apart from the employment. 
The causative danger must be pecu- 
liar to the work and not common to 
the neighborhood. It must be inci- 
dental to the character of the busi- 
ness and not independent of the rela- 
tion of master and servant. It need 
not have been foreseen or expected, 
but after the event it must appear 
to have had its origin in a risk con- 
nected with the employment, and to 
have flowed from that source as a 
rational consequence.” In re Em- 
ployers’ Liability Assur. Corporation, 
102 N.E. 697, 215 Mass. 497, 498, L.R. 
A.1916A 306 [quot Mann v. Glaston- 
bury Knitting Co., 96 A. 368, 90 Conn. 
116, L.R.A.1916D 86; Hulley v. Moos- 
brugger, 95 A. 1007, 88 N.J.Law 161, 
164, L.R.A.1916C 1203]. 


{[b] Other definitions.—(1) “An 
accident arises ‘out of’ the employ- 
ment when it is something the risk 
of which might have been contem- 
plated by a reasonable person, when 
entering the employment, as i 
dental to it.” Bryant vy. Fissell, 
A. 458, 84 N.J.Law 72, 78; Schockley 
v. Morristown Produce & Ice Co., 11 
S.W.(2d) 900, 158 Tenn. 148. See also 
Newark Pav. Co. v. Klotz, 91 A. 91, 85 
N.J.Law 432 [aff 92 A. 1086, 86 N.J. 
Law 690] (recognizing the rule). 
(2) “We shall not attempt to formu- 
late a definition of the phrase, acci- 
dental injury arising out of the em- 
ployment, except to say that the ac- 
cident causing the injury must arise 
out of work or business being done 
for the master either by direct or im- 
plied authority.” State v. St. Louis 
County Dist. Ct., 151 N.W. 912, 129 
Minn. 176, 179. (3) Accidents “aris- 
ing out of the employment” “are 


resulting injury; *® thus the phrase refers primarily 


those in which it is possible to trace 
the injury to the nature of the em- 
ployee’s work, or to the risks to which 
the employer’s business exposes the 
employee.” Pacific Employers’ Ins. 
Co. v. Division of Industrial Acci- 
dents and Safety, 289 P. 619, 620, 209 
Cal. 656, Continental Casualty Co. 
v. Industrial Acc. Commission, 190 
P. 849, 47 Cal.App. 387. (4) “Injury 
‘arises out of the employment’ when 
it occurs in the course thereof and 
results from a risk involved in the 
employment or incident to it, or to 
the conditions under which it is re- 
quired to be performed.” Mascika 
vy. Connecticut Tool Engineering Co., 
147 A. 11, 109 Conn. 473, 476; Ryer- 
son v. A. EB. Bounty Co., 140 A. 728, 
729, 107 Conn. 370; Whitney v. Haz- 
ard Lead Works, 136 A. 105, 106, 105 
Conn. 512; Madore v. New Depart- 
ure Mfg. Co., 134 A. 259, 104 Conn. 
709; Tiralongo y. Stanley Works, 
133 A. 98, 104 Conn. 331, 333; Mar- 
chiatello v. Lynch Realty Co., 108 A. 
799, 94 Conn. 260, 263. (5) An injury 
directly and naturally resulting in a 
risk reasonably incident to employ- 
ment in which the employee was en- 
gaged is an injury “arising out of and 
in the course of the employment.” 
Thomas v. Proctor & Gamble Mfg. 
Co., 179 P. 372, 104 Kan. 432, 6 A.L.R. 
1145. (6) “An accident arises in the 
course of the employment when it 
occurs within the period of the em- 
ployment at a place where the em- 
ployee reasonably may be in the per- 
formance: of his duties and while he 
is fulfilling those dyties or is engag- 
ed in doing something incidental 
thereto.” Fournier’s Case, 113 A. 270, 
272, 120 Me. 236, 23 A.1.R.. 1156.. To 
same effect see Herbert v. State, 246 
N.W. 454, 124 Neb. 312. (7) ‘Arising 
out of” means “arising out of work 
employee was to do or service he was 
to perform.” Hunt v. State, Adjutant 
General’s Department, 161 S.E. 203, 
205, 201 N.C. 707. (8) Accidental in- 
jury arises “out of the employment” 
“when it arises because of the em- 
ployment, as when the employment 
is a contributing proximate cause.” 
Employers’ Liability Assur. Corpora- 
tion v. Montgomery, 165 S.E. 903, 904, 
45 Ga.App. 634; U. S. Fidelity & 
Guaranty Co. v. Waymick, 155 S.E. 
366, 42 Ga.App. 177 [aff 159 S.E. 564, 
173 Ga. 67]; New Amsterdam Casual- 
ty Co. v. Sumrell, 118 S.E. 786, 30 Ga. 
App. 682. (9) An injury arises out 
of the employment when it occurs in 
the course of it, and as a proximate 
result of it, or when the injury is a 
natural and necessary incident or 
consequence of the employment. 
Brown vy. Bristol Last Block Co., 108 
A. $22, 94 Vt. 123. 


[ec] Other tests—(1) Whether 
work was reasonably related to em- 
ployee’s duties, and done in good 
faith in furtherance of employer’s 
business, are tests of whether result- 
ing injury arose “out of employment.” 
Vickers v. Alabama Power Co., 117 So. 
650, 218 Ala. 107. (2) Test of lia- 
bility under Workmen’s Compensa- 
tion Law is not master’s dereliction, 
but relation of service to injury, of 
the employment to the risk. Eason 
Oil Co. v. Neal, (Okl.) 26 P.(2d) 197; 
Indian Territory Illuminating Oil Co. 
v. Jordan, 283 P. 240, 140 Okl. 238. 
(3) If the employee is injured while 
in the performance of any of his du- 
ties, such injury arises out of his 
employment. ' Heinze vy. Industrial 


(til Se ee ee ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the origin or cause of the injury.*® 
where the statute requires that the injury arise out 
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Therefore, 


of the employment, it is fundamental that there 


Commission, 123 N.E. 598, 288 Ill. 
342. 
49. Ga.—New Amsterdam Casual- 


ty Co. v. Sumrell, 118 S.E. 786, 30 
Ga.App. 682. 

Idaho.—Walker v. Hyde, 253 P. 
1104, 43 Idaho 625. 

Ill._—vVineennes Bridge Co. v. In- 
dustrial Commission, 184 N.E. 6038, 


351 Ill. 444; Irwin-Neisler & Co. v. 
Industrial Commission, 178 N.E. 357, 
346 Ill. 89; Board of Education of 
City of Chicago y. Industrial _ Com- 
mission, 151 IN.B. §499,..321° Dll. 233 
Makarewiez v. Hoyt Metal Co., 262 
Tll.App. 327; Kelly-Atkinson Const. 
Co. v. Foreman Bros. Banking Co., 
218 Ill.App. 345. 


Ky.—A. C. Lawrence Leather Co. 
v. Barnhill, 61 S.W.(2d) 1, 249 Ky. 
437; Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524. 


Me.—Paulauskis’ Case, 1385 A. 824, 
126 Me. 32. 


Mich.—Hopkins vy. Michigan Sugar 
Co., 150 N.W. 325, 184 Mich. 87, L.R. 
A.1916A 310; Hills v. Blair, 148 N.W. 
_ 248, 182 Mich. 20; Rayner v. Sligh 
Furniture Co., 146 N.W. 665, 180 Mich. 
168, L.R.A.1916A 22 and note, Ann. 
Cas.1916A 386. 


Minn.—Rautio Vv. 
Harvester Co., 231 N.W. 
Minn. 400. 


Mo.—Metting v. Lehr Const. Co., 
32 S.W.(2d) 121, 225 Mo.App. 1152. 


N.J.—Walther v. American Paper 
Co., (Sup.) 98 A. 264 [rev on other 
grounds 99 A. 263, 89 N.J.Law 732]. 


N.C.—Goodwin v. Bright, 163 S.E. 
576, 202 N.C. 481; Harden v. Thomas- 
ville Furniture Co., 155 S.E. 728, 199 
N.C. 733; Conrad y. Cook-Lewis Foun- 
dry Co., 153 S.E. 266, 198 N.C. 728. 


Okl1.—I. T. I. O. Co. v. Lewis, 24 
P.(2d) 647. 


Or.—Larsen vy. State Industrial Ac- 
cident Commission, 295 P. 195, 135 Or. 
137. 


Tex. — Lumbermen’s Reciprocal 
Ass’n i Behnken, (Civ.App.) 226 S. 
W. 154.. 


Utah.—Utah Apex Mining Co. v. 
Industrial Commission of Utah, 248 
P. 490, 67 Utah 537, 49 A.L.R. 415 
[quot Cc. J.]. 


W.Va.—Archibald v. Ott, 87 S.E. 
"91, 77 W.Va. 448, L.R.A. 1916D 1013. 


International 
214, 180 


Eng.—Fitzgerald v. Clarke, [1908] 
Joie BS 7.96. Ue BIW.C;Ce 19%. 
Sask.—Kennedy v. G. T. P. R. Co., 


6 Sask.L. 286, 15 Dom.L.R. 172, 26 
West.L.R. 120, 5 West.Wkly. 733. 


[a] Causation implied.—The very 
words “arising out of the employ- 
ment” suggest and include the idea 


of causal relation. Herald Printing 
& Stationery Co. y. Industrial Com- 
mission, 177 N.E. 701, 345 Ill. 25; 
Deckard v. Trustees of Indiana Uni- 
versity, 172 N.E. 547, 92 Ind.App. 192; 
Sellers v. Reice Const. Co., 262 P. 19, 
124 Kan. 550 [reh den 263 P. 784, 125 
Kan. 116]; Landeen v. Toole County 
Refining Co., 277 P. 615, 85 Mont. 41; 
Walther v. American Paper Co., 98 
A. 264 [rev 99 A. 2638, 89 N.J.Law 
732]; Hunt v. State, Adjutant Gen- 
eral’s Department, 161 S.E. 203, 201 
N.C. 707; McConnell v. Lancaster 
Bros., 42 S.W.(2d) 206, 163 Tenn. 194; 
Gonyea v. Canadian Northern R. Co., 
6 Sask.L. 324. 


50. U.S.—Zurich General Accident 


‘Haven, 


& Liability Ins. Co. v. Brunson, 15 F. 
(2d) 906. 


Ala.—Mobile Liners v. McConnell, 
IG) (SO, miea6) ace Alene Dogs Vette 
Turner, 110 So. 702, 215 Ala. 352. 


Cal.—Larson v. Industrial Accident 
Commission, 224 P. 744, 193 Cal. 406; 
Kimbol y. Industrial Accident Com- 
mission, 160 P. 150, 173 Cal. 351, L.R. 
A.1917B 595; Coronado Beach Co. v. 
Pillsbury, 158 P. 212, 172 Cal. 682, L. 
R.A.1916— 1164; Lumbermen’s Mut. 
Casualty Co. v. Industrial Accident 
Commission, (App.) 25 P.(2d) 22; Elk 
Grove Union High School Dist. v. 
Industrial Acc. Comm. of Califor- 
Ao P. 392, 34 Cal.App. 589 [quot 


Commission of 
267 P. 


Colo.—Industrial 
Colorado vy. Nissen’s Estate, 
791, 84 Colo. 19. 


Conn.—Santini v. Levin, 147 A. 680, 
110 Conn. 248; Mascika v. Connecti- 
cut Tool Engineering Co., 147 A. 11, 
109 Conn. 473; Coffey v. Coffey Laun- 
dries, 143 A. 880, 108 Conn. 493; Ryer- 
son v. A. E. Bounty Co., 140 A. 728, 
107 Conn. 370; Wilder v. Russell Li- 
brary Co., 137 A. 644, 107 Conn. 56, 
56 A.L-R. 455; Norton v. Barton’s 
Bias Narrow Fabric Co., 138 A. 139, 
106 Conn. 360; Porter v. City of New 
Lebar AN g29o, uP LOon COMO. 
Madore v. New Departure Mfg. Co., 
134 A. 259, 104 Conn. 709; Reeves v. 
John A. Dady Corp., 113 A. 162, 95 
Conn. 627; Diaz v. Warren Bros. Co., 
111 A. 206, 95 Conn. 287; Marchiatil- 
lo v. Lynch Realty Co., 108 A. 799, 94 
Conn. 260; Larke v. John Hancock 
Mut. L. Ins. Co., 97 A. 320, 90 Conn. 
303, L.R.A.1916E 584. 


Ill.—Combes v. Industrial Commis- 
sion, 186 N.E. 190, 352 Ill. 399; Porter 
v. Industrial Commission, 186 N.E. 
110, 352 Ill. 392; Vincennes Bridge 
Co. v. Industrial Commission, 184 N. 
EB. 603, 351 Ill. 444; Schafer v. Indus- 
trial Commission, 175 N.E. 789, 343 
Ill. 573; Gooch vy. Industrial Commis- 
sion, 153 N.E. 624, 322 Ill. 586; Sure 
Pure Ice Co. v. Industrial Commis- 
sion, 150 N.E. 909, 320 Ill. 332; Jeffer- 
son Printing Co. v. Industrial Com- 
mission, 144 N.E. 356, 312 Ill. 575; 
Baum v. Industrial Commission, 123 
NE) 625) 2288) Dl. 5116) 6) Avs) 124° 
Alexander v. Industrial Board, 117 
N.E. 1040, 281 Ill. 201. 


Ind.—Kokomo Steel & Wire Co. v. 
Irick, 141 N.E. 796, 80 Ind.App. 610. 


Iowa.—Christensen v. Hauff Bros., 
188 N.W. 851, 193 Iowa 1084. 


Ky.—Billiter, Miller & McClure v. 
Feet, 56 S.W.(2d) 1008, 247 Ky. 


La.—Keyhea y. Woodard-Walker 
Lumber Co., (App.) 147 So. 830; Kern 
v. Southport Mill, 1386 So. 225, 19 La. 
App. 338 [rev 141 So. 19, 174 La. 432]; 
Brown v. Vacuum Oil Co., 128 So. 691, 
15 La.App. 283 [set aside 132 So. 117, 
171 La. 707]; Wright v. Louisiana Ice 
& Utilities Co., 129 So. 436, 14 La. 
App. 621. 


Me.—Sullivan’s Case, 147 A. 481, 
128 Me. 3538; Healy’s Case, 126 A. 735, 
124 Me. 1465. 


Md.—Owners’ Realty Co. v. Bailey, 
138 A. 235, 153 Md. 274. 


Mass.—Whitley’s Case, 147 N.E. 
576, 252 Mass. 211; Cinmino’s Case, 
146 N.E. 245, 251 Mass. 158, 37 A.L.R. 
769; Hallett’s Case, 119 N.E. 673, 230 
Mass. 326; In re Sanderson’s Case, 
113 N.E. 355, 224 Mass. 558: In re 
Madden, 111 N.E. 379, 222 Mass. 487, 
L.R.A.1916D 1000; Milliken vy. A. 
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be a causal connection between the injury and the 
employment,®® or the conditions under which it 


Towle & Co., 103 N.E. 898, 216 Mass. 
293, L.R.A.1916A_ 337. 


Mich.—Stocker v. Southfield Co., 
221 N.W. 175, 244 Mich. 13; Derham- 
mer v. Detroit News, 202 N.W. 958, 
229 Mich. 658; Hall v. Village of 
Montague, 200 N.W. 133, 228 Mich. 
484; Kennelly v. Stearns Salt, etc., 
Co., 157 N.W. 378, 190 Mich. 628; Hop- 
kins v. Michigan Sugar Co., 150 N.W. 
325, 184 Mich. 87, L.R.A.1916A 310. 


Minn.—Novack Va Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495; Harris v. Kaul, 183 N.W. 828, 
149 Minn. 428. 


Mo.—Cassidy v. Eternit, Inc., 32 S. 
W.(2d) 75, 326 Mo. 342. 


N.J.—Schmoll vy. Weisbrod, _ etc., 
Brew ias Co., 97 A. 7238, 89 N.J.Law 


N.Y.—Connelly v. Samaritan Hos- 
pital, 181 N.E. 76, 259 N.Y. 1387: Mc- 
Carter v. La Rock, 148 N.E. 5238, 240 
N.Y. 282; Lorchitsky v. Gotham Fold- 
ing Box Co., 128 N.E. 899, 230 N.Y. 
8; Disalvio v. Menihan Co., 121 N.E. 
766, 225 N.Y. 123; Alpert v. Powers, 
119 N.E. 229, 223 N.Y. 97; In re Heitz, 
112) NH 750, 218) N. Yo. 148) Baas 
1917A 344 [rearg den 113 N.E. 1057, 
218 N.Y. 702]; Kass v. Hirschberg, 
Schultz & Co., 181 N.Y.S. 35, 191 App. 
Div. 300; De Filippis v. Falkenberg, 
155 N.Y.S. 761, 170 App.Div. 153 [aff 
114 N.E. 1064, 219 N.Y. 581]; New- 
man _v, Newman, 155 N.Y.S. 665, 169 
App.Div. 745 [aff 113 N.E. 332, 218 
INGYS9 8:25 J? 


N.C.—Canter y. Surry County Board 
of Education, 160 S.B. 924, 201 N.C. 
836; Chambers v. Union Oil Co., 153 
S.H. 594, 199 N.C. 28; Conrad v. Cook 
Lewis Foundry Co., 153 S.E. 266, 198 
N.C. 723. 


Ohio.—Industrial 
Ohio vy. Bateman, 185 N.E. 50, 126 
@hio~St: 2793 Grabler, “Mfg. "Co. ive - 
Wrobel, 181 N.E. 97, 125 Ohio St. 265; 
Industrial Commission v. Weigandt, 
130 N.E. 38, 102 Ohio St. 1; Fassig 
vy. State, 116 N.E. 104, 95 Ohio St. 
232; Langenheim y. Industrial Com- 
Tolsston of Ohio, 158 N.E. 605, 25 Ohio 

pp. I. 


_Okl.—Ryan v. Industrial _Commis- 
sion, 261 P. 181, 128 Okl. 25. 


Vt.—Bundy v. State of Vermont 
Highway Dept., 146 A. 68, 102 Vt. 84 
{foll Pelow v. State of Vermont High- 
way Dept., 146 A. 71, 102 Vt. 90]. 


Va.—Farmers’ Mfg. Co. v. Warfel, 
131 S.H. 240, 144 Va. 98; Board of 
Sup’rs of Rockingham County vy. Lu- 
cas, 128 S.B. 574, 142 Va. 84. 


Eng.—Barnes y. Nunnery Collier 
Co., [1912] A.C. 44, 5 B.W.C.C. 195 fait 
4 B.W.C.C. 43]; Upton v. Great Cen- 
tral R. Co., [1923] 2 K.B. 879; Frith 
v. Steamship Louisianian, [1912] 2 K. 
B. 155, 5 B.W.C.C. 410; Craske v. 
Wigan, [1909] 2 K.B. 635, 2 B.W.C.C. 
35; Smith v. South Normanton Col- 
liery Co., [1903] 1 K.B. 204, 5 W.C.C. 
14; Smith v. Lancashire, ete, R. Co., 
[1899].1 Q.B. 141, 1 W.C.C. 1; Morris 
v. Rowbotham, 8 B.W.C.C. 157; Whit- 
field v. Lambert, 8 B.W.C.C. 91, 112 L. 
T.Rep.N.S. 808; Price v. Tredegar 
Iron,,éte., Co, 7 BWiC.C: 387,00) EA 
Rep.N.S. 688; Murray v. Allan, 6 B. 
W.C.C. 215; Jenkinson v. Harrison, 4 
B.W.C.C. 194; Phillips v. Williams, 4 
B.W.C.C. 143; Williams v. Wigan 
Coal, etc., Co., 3 B.W.C.C. 65; Clifford 
v. Joy, 2 B.W.C.C. 32; Simpson v. 
Sinclair, 53 Se.L.Rep. 94. 


Sask.—Bechtel v. Canadian Pacific 
R. Co., 9 Sask.L, 3. 


Commission of 
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must be performed.*? 


The compensation acts do 
not generally constitute the employer an insurer 


WORKMEN’S COMPENSATION ACTS 


against every accidental injury or physical seizure 


[a] Contributing proximate cause. 
—An injury which cannot fairly be 
traced to the employment as a con- 
tributing proximate cause does not 
arise out of the employment. Norton 
v. Barton’s Bias Narrow Fabric Co., 
138 A. 139, 106 Conn. 360; Madore v. 
New Departure Mfg. Co., 134 A. 259, 
104 Conn. 709; Vincennes Bridge Co. 
v. Industrial Commission, 184 N.E. 
6038, 351 Ill. 444; Jefferson Panne 
Co. v. Industrial Commission, 144 A 
EB. 356, 312 Ill. 575; Healy’s Case, 126 
A. 735, 124 Me. 145; Whitley’s Case, 
147 N.E. 576, 252 Mass. 211; In re 
Employers’ Liability Assur. Corpora- 
tion, 102 N.E. 697, 215 Mass. 497, L. 
R.A.1916A 306; Novack v. Montgom- 
ery Ward & Co., 198 N.W. 290, 158 
Minn. 495; Alpert v. Powers, 119 N. 
. BH. 229, 223 N.Y.'97; Kass v. Hirsch- 
berg, Schutz & Co., 181 N.Y.S. 35, 191 
App-Div. 300; Texas Indemnity Ins. 
oy RS gat ce (Tex.Civ.App.) 298 S. 


[b] Where primary injury arises 
out of employment, every conse- 
quence flowing’ therefrom arises cut 
of employment. Goshen Veneer Co. 
v. Cozzi, 176 N.E. 634, 93 Ind.App. 160. 


[c] “he rational mind must be 
able to trace the resultant personal 
injury to a proximate cause set in 
motion by the employment and not 
by some other agency, or there can be 
no recovery.” In re Madden, 111 N.E. 
379, 222 Mass. 487, 495, L.R.A.1916D 
1000 [quot In re Harbroe, 111 N.E. 
an 710, 228 Mass. 139, L.R.A.1916D 


[d] Probable, rather than possi- 
ble, connection.—To constitute acci- 
dent “arising out of and in course 
of employment,’ within the Work- 
men’s Compensation Law, there must 
be probable, and not possible, connec- 
tion between cause and effect. Croy 

_v. McFarland-Brown Lumber Co., 1 
P.(2d) 189, 51 Idaho 32. 


[e] Cause of disease.—(1) Causal 
comnection between injuries if the re- 
sult of disease, and the employment, 
must exist to entitle claimant to com- 
pensation. Senzamici v. Waterbury 
Castings Co., 161 A. 860, 115 Conn. 
446, (2) Merely experiencing the 
first symptoms of a disease while 
working is not sufficient to show a 
causal connection; it is necessary 
that the injury occur because of the 
work. Frank v. Chicago, M. & St. P. 
R. Co., 207 N.W. 89, 49 S.D. 812. (3) 
Injury “arises out of employment,” 
if collapse from weakened heart 
would not have occurred but for work 
being done. Guay vy. Brown Co., 142 
A. 697, 83 N.H. 392, 60 A.L.R. 1284, 
(4) To justify compensation based on 
occupational disease, unbroken caus- 
al connection must exist between in- 
jury and employment, and, if such 
connection exists, all physical con- 
sequences flowing from disease may 
be considered in determining merits 
of claim. Marsh y. Industrial <Ac- 
eident Commission of California, 
(Cal.) 18 P.(2d) 933, 86 A.L.R. 563; 
Longobardi vy. Sargent & Co., 124 A, 
13, 100 Conn. 383. (5) Plumbism eon- 
tracted by lead grinder held to arise 
out of employment. Johnson y. Lon- 
don Guarantee & Accident Co., 104 
N.E. 735, 217 Mass. 388. (6) Compen- 
sation for insane person’s suicide can- 
not be awarded unless insanity is 
traceable to employment or its con- 
ditions as direct causal agency. 


if } (7) 
In considering whether insanity arose 


out of employment, it must be deter- 
mined whether or not the employment 
was a causal agent in producing that 
condition, and in such determination 
the commissioner must consider cir- 
cumstances, hereditary predisposi- 
tion, personal characteristics, and 
life outside employment. Wilder v. 
Russell Library Co., supra. (8) 
Causal relation between sickness of 
workman and his work must be 
shown where rain fell on him while 
at work and he became sick and final- 
ly died. Rosado v. Workmen’s Relief 
Commn., 35 Porto Rico 902. 


[f] In Ontario, under the original 
statute, Rev. St. (1914) ¢ 146, now 
repealed by St. (1914) ¢ 25, it was 
held that the master was liable for 
personal injuries sustained by the 
workman by reason of conformity to 
the negligent order of a superintend- 
ent, and that it was not necessary 
that conformity to the order should 
be the causa causans of the injury 
if it were a sine qua non, Turner v. 
Mast, 32 Ont.L. 375, 20 Dom.L.R. 332, 
7 Ont.W.N. 377. ks 

[g] Primary’ cause as sufficient.— 
To authorize compensation, direct 
causal connection need not exist be- 
tween employment and injury; the 
cause may be primary rather than 
proximate. Industrial Commission of 
Ohio v. Weaver, 187 N.H. 186, 45 Ohio 
App. 871 [aff 181 N.E. 894, 125 Ohio 
St. 465]. 


Causal connection between injury 
and disability see supra § 390. 


51. Conn.—Mascika v. Connecticut 
Tool Engineering Co., 147 A. 11, 109 
Conn, 473. 


Ill.— Danville, U. & C. Ry. Co. v. In- 
dustrial Commission, 138 N.E. 289, 307 
Tll. 142. 

Ind.—In re Loper, 116 N.E. 324, 64 
Ind.App. 571. 


Mass.—Bolden’s Case, 126 N.E. 668, 
235 Mass. 309. 


Mo.—De Moss v. Evens & Howard 
Fire Brick Co., 37 S.W.(2d) 961, 225 
Mo.App. 473. 


Neb.—Bergantzel v. Union Transfer 
Co., 245 N.W. 593, 124 Neb. 200. 


Ohio.—Industrial Commicesion vy. 
Nelson, 186 N.E. 735, 127 Ohio St. 41. 


Okl1.—-I. T. I. O. Co. v. Lewis, 24 P. 
(2d) 647; Ryan v. State Industrial 
Commission, 261 P. 181, 128 Okl. 25; 
Southern Surety Co. v. Galloway, 213 
P. 850, 89 Okl. 45. 


{a] Concurring cause.—W here con- 
ditions incident to the performance 
of his duties concur with an act of 
God in causing an injury, an empldyee 
is entitled to compensation. Dunni- 
gan v. Clinton Falls Nursery Co., 193 
N.W. 466, 155 Minn, 286. ; 


[b] Conditions of work as factors, 
—(1) When conditions attached to 
place of employment or otherwise in- 
cident to employment are factors, in- 
jury “arises out of employment.’ 
Nelson vy. Industrial Commission of 
Ohio, 186 N.E. 7385, 127 Ohio St. 41. 
(2) Where an employee is innocently 
injured while engaged in his work out 
of a cause which could be considered 
a factory condition reasonably to be 
expected, even though not a matter 
tending to serve the master’s busi- 
ness, he can recover, if not participat- 
ing in the affair. Frost v. H. H. 
Franklin Mfg. Co., 198 N.Y.S. 521, 204 
App.Div. 700 [aff 142 N.E. 319, 236 N. 
Yi) (649). 
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occurring during employment,®? and an injury pure- 
ly coincidental,®? or contemporaneous,** or collater- 
i 


[ec] Where causal connection ap- 
pears between the conditions of per- 
forming of work and the resulting in- 
jury, the injury arises out of the em- 


ployment. Delco-Remy Corporation 
v. Cotton, (Ind.App.) 185 N.E. 341; 
Chicago, I. & L. Ry. Co. v. Clenden- 


nin, 143 N.E. 303, 81 IndApp. 323; 
Empire Health & Accident Ins. Co. v. 
Purcell, 132 N.E. 664, 76 Ind.App. 551; 
Holland-St. Louis Sugar Co. v. Shra- 
luka, 116 N.E. 330, 64 Ind.App. 545; 
Wahling v. Krenning-Schlapp Grocer 
Co., 29.S.W.(2d) 128, 325 Mo. 677; 
Bise v. Tarlton, (Mo.App.) 35 S.W. 
(2a) 993; Barone vw Brambach Piano 
Co., 167 N.Y.S. 998,.101 Misc. 669; In- 
dustrial Commissfon of Ohio  v. 


9. 


{d] Injury arising out of settled 
practice or condition known to em- 
ployer, with causal relation between 
injury and employment, is compen- 
sable. Conklin vy. Kansas City Public 
Service Co., 41 S.W.(2d) 608, 226 Mo. 
App. 309. 


52. Ariz.—Ocean Accident & Guar- 
antee Corp. v. Industrial Commission 
of Arizona, 257 P. 641, 32 Ariz. 265. 


Conn.—Mann v. Glastonbury Knit- 
ting Co., 96 A. 368, 90 Conn. 116, L.R. 
A.1916D 86. 


_Il.—Boorde v. Industrial Commis- 
sion, 141 N.E. 399, 310 Ill. 62. 


La.—Crysel v. R. W. Briggs & Co., 
(App.) 146 So. 489. 


Me.—White v. Eastern Mfg. Co., 112 
A. 841, 120 Me. 62, 16 A.L.R. 1165. 


Md.—State Roads CommisSion of 
epee v. Reynolds, 165 A. 475, 164 


N.Y.—Connelly v. Samaritan Hos- 
pital, 181 N.E. 76, 259 N.Y. 187. 


Tex.—Southern Casualty Co. v. 
Flores, (Commn.App.) 1 S.W.(2d) 260 
[rev (Civ.App.) 294 S.W. 932]. 


W.Va.—Archibald_v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


[a] “It is not enough to say the 
accident would not have happened if 
the servant had not been engaged in 
the work at the time, or had not been 
in that place. It must appear that it 
resulted from something he was do- 
ing in the course of his work or from 
some peculiar danger to which the 
work exposed him.” Archibald v. Ott, 
87 S.E. 791, 792, 77 W.Va. 448, L.RvA. 
1916D 1013. 


53. Conn.—Coffey v. Coffey Laun- 
dries, 143 A. 880, 108 Conn. 493; Ma- 
dore v. New Departure Mfg. Co., 134 
A. 259, 104 Conn. 709. 


D'C.—Ayers v. Hoage, 63 F.(2d) 364, 
61 App.D.C. 388. 


Ky.—January-Wood Co. y. Schu- 
macher, 22 S.W.(2d) 117, 231 Ky. 705. 


Mo.—De Moss v. Evens & Howard 
Fire Brick Co., 37 S.W.(2d) 961, 225 
Mo.App. 473. 


N.Y.—Connelly v.-Samaritan Hospi- 
tal, 181 N.E. 76, 259% N.Y. 137; Alpert 
v. Powers, 119 N.E. 229, 223 N.Y. 97. 


Vt.—Bundy v. State of Vermont 
Highway Dept., 143 A. 68, 102 Vt. 84 
[foll Pelow v. State of Vermont High- 
way Dept., 146 A. 71, 102 Vt. 90]. 


54, Conn.,—Coffey v. Coffey Laun- 
dries, 143 A. 880, 108 Conn. 493; Ma- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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al,°> with the employment, or the mere presence of 
the workman at the place of injury because of his em- 
ployment,°® will not cause the injury or seizure 
to be considered as arising out of the employment. 
Causal relation is said to be established when the 
accident is shown to have arisen out of a risk which 
a reasonable person might have comprehended as 
incidental to the employment at the time of entering 
into it,>7 or when the evidence shows an incidental 


dore v. New Departure Mfg. Co., 134 
A. 259, 104 Conn. 709. 


D.C.—Ayers v. Hoague, 
364, 61 App.D.C. 388. 


Ky.—January-Wood Co. v. Schu- 
macher, 22 S.W.(2d) 117, 231 Ky. 705. 


Mo.—De Moss v. Evens & Howard 
Fire Brick Co., 37 S.W.(2d) 961, 225 
Mo.App. 473. 


N.Y.—Alpert v. Powers, 119 S.E. 
229, 223 N.Y. 97. 


Vt.—Bundy vy. State of Vermont 
Highway Dept., 146 A. 68, 102 Vt. 84 
[foll Pelow v. State of Vermont High- 
way Dept., 146 A. 71, 102 Vt. 90]. 


55. Bundy v. State of Vermont 
Highway Dept., supra. 


56. Combes v. Industrial Commis- 
sion, 186 N.H. 190, 352 Ill. 399; Cruzan 


638 F.(2d) 


v. Industrial Commission, 183 N.E. 
334, 350 IN. 407; Becker Asphaltum 
Roofing Co. v. Industrial Commis- 


sion, 164 N.E. 668, 333 Ill. 340; Sure 
Pure Ice Co. v. Industrial Commis- 
sion, 150 N.E. 909, 320 Ill. 332; Mc- 
Carter v. La Rock, 148 N.E. 523, 240 
N.Y. 282; Kowalek v. New York Cons. 
R. Co., 128 N.E. 888, 229 N.Y. 489; 
Jakeway v. John V. Bauer Co., 218 
N.Y.S. 198, 218 App.Div. 302; Isa- 
belle v. J. H. Bode & Co., 213 N.Y.S. 
185, 215 App.Div. 184; Farmers’ Gin 
Co. v. Cooper, 294 P. 108, 147 Okl. 29. 


[a] Mere presence on premises.— 
(1) The mere fact that an accident 
occurs on employer’s premises is not 
enough to establish employer’s lia- 
bility under the Workmen’s Compen- 
sation Act. Washburn’s Case, 123 A. 
180, 123 Me. 402; White v. Eastern 
Mfg. Co., 112 A. 841, 120 Me. 62, 116 
A.L.R. 1165; Babineau’s Case, 150 N. 
BE. 4, 254 Mass. 214. (2) Accident 
from cause brought onto employer’s 
premises by workman for own pur- 
poses does not arise “out of employ- 
ment.” Industrial Commission of 
Colorado v. Enyeart, 256 P. 314, 81 
Colo. 521. 


Risks common to public at large see 
infra § 400. 


Bana HIGASG, oh. Oo ele Ve VCO Vo 
Clendennin, 143 N.E. 303, 81 Ind.App. 
323; Empire Health & Accident Ins. 
Co. v. Purcell, 132 N.E. 664, 76 Ind. 
App. 551. 


Origin in risk of employment gen- 
erally see infra § 398. 


58. Chicago, I. & L. Ry. Co. v. Clen- 
dennin, 143 N.E. 303, 81 Ind. App. 323; 
Empire Health & Accident Ins. Co. 
v. here ly 132 N.E. 664, 76 Ind.App. 
551. 


[a] Discusion of rule.—Although 
the accident causing injury to a work- 
man claiming compensation may not 
be connected with, or have any rela- 
tion to, the particular act of the 
workman at the time he received the 
injury, nevertheless, if in point of 
fact the position in which he was do- 
ing the work and the place he was 
necessarily required to occupy under 
his employment were a position and 
place of danger which caused the ac- 
cident, it may fairly be said that the 
accident arose out of the employment. 
Chicago, I. & Ly Ry. Co. v. Clenden- 
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General. 


nin, 143 N.E. 303, 81 Ind.App. 323. 


59. Arizona Eastern R. Co. Vv. 
Matthews, 180 P. 159, 20 Ariz. 282, 710 
A.L.R. 1149; Porter v. Industrial 
Commission, 186 N.E. 110, 352 Ill. 392; 
Schemmel v. T. B. Gatch & Sons Con- 
tracting & Building Co., 166 A. 39, 164 
Md. 671; Larsen v. State Industrial 
Accident Commission, 295 P. 195, 135 
Or 5 Bais 


S—AM@®tna Life Ins. Co. v. 


60. U. 
Windham, 53 F.(2d) 984. 


Cal.—Pacific Employer’s Ins. Co. v. 
Division of Industrial Accidents, and 
Safety, 289 P. 619, 209 Cal. 656; Lon- 
don Guarantee & Accident Co. v. In- 
dustrial Accident Commission of State 
of California, 259 P. 1096, 202 Cal. 
239; Larson v. Industrial Accident 
Commission, 224 P. 744, 193 Cal. 406; 
Kimbol vy. Industrial Accident Com- 
mission, 160 P. 150, 173 Cal. 351, L. 
R.A.1917B 595; Coronado Beach Co. v. 
Pillsbury, 158 P.. 212, 172 Cal. 682, 
L.R.A.1916F 1164; Torrey v. Indus- 
trial Accident Commission of State 
of California, (App.) 22 P.(2d). 525; 
Butler v. Wyman, 18 P.(2d) 354, 128 
Cal.App. 736; Elk Grove Union High 
School Dist. v. Industrial Accident 
Commission of California, 168 P. 392, 
34 Cal.App. 589 [quot C.J.]. 


Conn.—Lovallo v. American Brass 
Co:, 158 AL 783y°112 (Conn.; 635 5.Sta- 
konis y. United Advertising Co., 148 
A. 334, 110 Conn. 384; Mascika v. Con- 
necticut Tool Engineering Co., 147 A. 
11, 109 Conn, 473; Porter v. City of 
New Haven, 185 A. 293, 105 Conn. 394; 
Reeves v. John A. Dady Corporation, 
113 A.) 162, 95 Conn. 627; Diaz v. War- 
ren Bros. Co., 111 A. 206, 95 Conn. 287; 
Marchiatello v. Lynch Realty Co., 108 
A. 799, 94 Conn. 260. 


D.C.—Ayers v.. Hoage, 
364, 61 App.D.C. 388. 


Ill—Combes v. Industrial Commis- 
sion, 186 N.H. 190, 352 Ill. 399; Porter 
v. Industrial Commission, 186 N.E. 
110, 352 fll. 392; Arquin v. Industrial 
Commission, 161 N.E. 6138, 349 Ill. 220; 
Auto Painting & Trimming Co. v. In- 
dustrial Commission, 178 N.B. 886, 
346 Ill. 609; Union Starch & Refining 
Co. v. Industrial Commission, 176 N. 
E. 3038, 344 Ill. 77; Gooch vy. Indus- 
trial Commission, 153 N.E. 624, $22 
Ill. 586; Board of Education of City 
of Chicago vy. Industrial Commission, 
151 N.E. 499, 321 Ill. 23; Sure Pure 
Ice Co. v. Industrial Commission, 150 
N.E. 909, 320 fll. 332; Jefferson Print- 
ing Co. vy. Industrial Commission, 144 
N.E. :356, 312 Ill. 575; Boorde v.. In- 
dustrial Commission, 141 N.E. 399, 310 
Ill. 62; Jersey Ice Cream Co. v. In- 
dustrial Commission, 140 N.E. 862, 309 
Ill. 187; Chicago, Wilmington & 
Franklin Coal Co. vy. Industrial Com- 
mission, 135 N.E. 784, 303 Ill. 540; 
J, E. Porter Co. v. Industrial Commis- 
sion, 133 N.. 652, 301 Ill. 76; Sparks 
Milling Co. vy. Industrial Commission, 
127 N.E. 787, 293 Ill. 350; Weis Paper 
Mill Co. v. Industrial Commission, 
120 Ni 782,293 hk, 284 City sot 
Chicago v. Industrial Commission, 127 
N.E. 49, 292 Tll. 406, 15 A.L.R. 586; 
United Disposal & Recovery Co. v. 
Industrial Commission, 126 N.E. 183, 
291 Ill. 480; Eugene Dietzen Co. v. In- 
dustrial Board‘ of Illinois, 116 N.E. 


63 F.(2d) 
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connection between the conditions under which the 
employee works and his resulting injury.°® 


[§ 398] b. Origin in Risk of Employment—(1) In 
In order that an injury may be said to 
have arisen out of the employment, it must have 
been the rational consequence of, or have had its 
origin in, a risk inherent in,®® or connected with or 
reasonably incident to,®° the employment, flowing 


684, 279 Ill. 11, Ann.Cas.1918B 764; 
Spiller v. Industrial Commission, 163 
er 406, 331 Ill. App. 401, 60 A.L.R. 


Ind.—In re Loper, 116 N.E. 324, 64 
Ind.App. 871. 


Iowa.—Christensen v. Hauff Bros., 
188 N.W. 851, 193 Iowa, 1084; Pace 
v. Appanoose County, 168 N.W. 916, 
184 Iowa 498. 


Ky.—Palmer v. Main, 272 S.W. 736, 
209 Ky. 226. 


Me.—Gooch’s Case, 145 A. 737, 128 
Me. 86; Taylor’s Case, 139 A. 478, 126 
Me. 450; Fogg’s Case, 132 A. 129, 125 
Me. 168. 


Md.—State Roads Commission of 
i uaciee v. Reynolds, 165 A. 475, 164 


Mass.—In re Uzzio, 117 N.E. 349, 
228 Mass. 831; Hewitt v. Casualty Co. 
of America, 113 N.E. 572, 225 Mass. 1, 
L.R.A.1917B 249; In re Harbroe’s 
Case, 111 N.E. 709, 223 Mass. 139, 
L.R.A.1916D 933; In re Madden, 111 
N.E. 379, 222 Mass. 487, L.R.A.1916D 
1000; In re Reithel, 109 N.E. 951, 
222 Mass, 163, L.R.A.1916A 304; In re 
McPhee, 109 N.H. 633, 222 Mass. 1. 


Mich.—Wilhelm y. Angell, Wil- 
helm & Shreve, 234 N.W. 433, 252 
Mich. 648; Ryan vy. City of Port 
Huron, 209 N.W. 101, 234 Mich. 648; 
Beaudry v. Watkins, 158 N.W. 16, 191 
Mich. 445, L.R.A.1916F 576. 


Minn.—Novack Vv. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495; State v. Koochiching County 
Dist. Ct., 158 N.W. 718, 134 Minn. 16, 
L.R.A.1916F 957. ‘ 


_Mo.—Stone v. Blackmer & Post 
ee Co., 27 S.W.(2d) 459, 224 Mo.App. 


N.J.—Emerick v. Slavonian Roman 
Greek Catholic Union, 108 A. 223, 93 
N.J.Law 282; Newcomb v. Albertson, 
89 A. 928, 85 N.J.Law 435. 


N.Y.—Connelly v. Samaritan Hos- 
pital, 182. ON. Bie 76) 259) D News Tse 
Scholtzhauer v. C. & L. Lunch Co., 134 
NE 701,283 Noy. 125 Saeneer® iv. 
Locke, 116 N.E. 867, 220 N.Y. 556; 
King v. State Ins. Fund, 171 N.Y.S. 
1032. 184 App.Div. 453. 


N.C.—Hunt v. State, Adjutant Gen- 
eral’s Department, 161 S.E. 203, 201 
N.C. 767. 


Okl.—Natol v. Booth & Flinn Co., 
281 P. 264, 139 Ok]. 103. 


Or.—Larsen v. State Industrial Ac- 
gene Commission, 295 P. 195, 135 Or. 


Utah.—Beaver City v. Industrial 
Commission of Utah, 245 P. 378, 67 
Utah 8. 


Wis.—Federal Rubber Mfg. Co. v. 
Havolic, 156 N.W. 148, 162 Wis. 341, 
L.R.A.1916D 968. 


Eng.—Moore & Co. 
[1921] A.C. 329; Craske v. Wigan, 
[1909] 2. KB. 635,,2 B.W.CG.C. 35; 
Pritchard v. Torkington, 7 B.W.C.C. 
719; McLaren y. Caledonian R. Co., 5 
B.W.C.C. 492, [1911] S.C. 1075; Butler 
v. Burton-On-Trent Union, 5 B.W.C.C. 
355; Peel v. Lawrence, 5 B.W.C.C. 
274, 106 L.T.Rep.N.S. 482; Murphy 


v. Donnelly, 
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therefrom as a natural consequence.®? 
words, the aet being performed by the workman at 
the time of his injury must be part of the duty he 
was employed to perform®? or must be reasonably 


incidental thereto.*®* 


A risk is “incidental to the employment” when 
it belongs to, or is connected with, what a workman 


v. Berwick, 2 B.W.C.C. 108. 


N.B.—Fulton v. Fegles-Bellows En- 
gineering Co., Ltd., 46 N.B. 249. 


Sask.—Kennedy v. Grand Trunk Pa- 
cific R. Co., 6 Sask.L. 286; Kiigren v. 
Browning, [1929] 2 Dom.L.R. 286. 


[a] Wo fixed rule has been discov- 
ered whereby it may be determined 
what, in a given case, constitutes a 
risk of the émployment. J. E. Porter 
Co. v. Industrial Commission, 133 N. 
EB. 652, 301 Ill. 76. 


[b] Speedboat ride—Risk attend- 
ant on ride in a speedboat on a picnic 
is not reasonably incident to employ- 
ment by department of agriculture, 
bureau of dairy control. Torrey v. In- 
dustrial Accident Commission of State 
ae California, (Cal.App.) 22 P.(2d) 


[c] Where place of employment is 
rendered dangerous by some act or 
condition due to the employee’s occu- 
pancy and not due to the place itself, 
the resulting injury or death is not 
covered by the Workmen’s Compensa- 
tion Law, since it is not a risk of 
the employment. Pisko v. Mintz, 186 
N.E. 434, 262 N.Y. 176. 


[d] Risk reasonably contemplated. 
—(1) Injury to employee, risk of 
which might have been contemplated 
as incidental to service, “arises out of 
employment.” Goodwin v. Bright, 163 
SiH 576x202) NC. 4813. <arden.). Vv. 
Thomasville Furniture Co., 155 S.— 
728, 199 N.C. 783. (2) Injury does not 
“arise out of employment” within the 
Workmen’s Compensation Act when 
the risk is not one fairly contemplat- 
ed by the agreement of employment. 
Wifler’s Case, 176 N.H. 529, 276 
Mass. 1. 


Necessity that injury be foreseeable 
see infra § 401. 


61. Cal.—lLondon Guarantee & Ac- 
cident Co. v. Industrial Accident Com- 
mission of State of California, 259 P. 
1096, 202 Cal. 239; Larson v. Indus- 
trial Accident Commission, 224 P. 744, 
193 Cal. 406; Butler v. Wyman, 18 P. 
(2d) 354, 128 Cal.App, 736. 


Conn.—Mascika v. Connecticut Tool 
see eeya nk Co., 147 A. 11, 109 Conn. 
73. 


lll.—Triangle Auto Painting & 
Trimming Co. v. Industrial Commis- 
sion, 178 N.E. 886, 346 Ill. 609. 


Me.—Gooche’s Case, 145 A. 737, 128 
Me. 86. 


Minn.—Novack Vv. Montgomery 
and & Co., 198 N.W. 290, 158 Minn. 
495. 


N.Y.—Scholtzhauer v. C. & L. Lunch 
Co., 134 N.E. 701, 233 N.Y. 12; Saenger 
v. Locke, 116 N.E. 367, 220 N.Y. 556; 
King v. State Ins. Fund, 171 N.Y.S. 
1032, 184 App.Div. 453. 


62. White Star Motor Coach Lines 
of Illinois v. Industrial Commission, 
168 N.E. 116, 336 Ill. 166; White Star 
Motor Coach Lines of Illinois v. In- 
dustrial Commission, 168 N.E. 113, 336 
Till. 117; Beverly Country Club v. 
Massachusetts Bonding & Insurance 


Co., 268 Ill.App. 380; Di Salvio v. 
Menihan Co., 121 N.E. 766, 225 N.Y. 
123; Sullivan v. Industrial Commis- 


WORKMEN’S COMPENSATION ACTS 


In other 


has to do in fulfilling his contract of service.®* 
may ve either an ordinary risk directly connected 
with the employment, or an extraordinary risk which 
is only indirectly connected with the employment, 


[§§ 398-399 


It 


owing to the special nature of the employment.*® 


te of Utah, 10 P.(2d) 924, 79 Utah 


63. Ill—White Star Motor Coach 
Lines of Illinois v. Industrial Com- 
mission, 168 N.E. 116, 336 Ill. 166; 
White Star Motor Coach Lines of Il- 
linois v. Industrial Commission, 168 
N.E. 113, 336 Ill. 117; Beverly Coun- 
try Club v. Massachusetts Bonding & 
Insurance Co., 268 Ill.App. 380; Gross 
v. Cuneo Press, Inc., 251 Ill.App. 560. 


Me.—Gooche’s Case, 145 A. 737, 128 
Me. 86. 


Mass.—Holmes’ Case, 166 N.E. 827, 
267 Mass. 307. 


Neb.—Sentor v. City of Lincoln, 
246 N.W. 924, 124 Neb. 403. 


N.Y.—Connelly v. Samaritan Hos- 
PitalverSipeN. Al VOse 209 GON. Sieg oils 
Scholtzhauer y..C..& L. Lunch Co., 134 
N.E. 701, 233°N.Y. 12; De Salvio v. 
Menihan Co., 121 N.E. 766, 225 N.Y. 
123; King v. State Ins. Fund, 171 N. 
Y.S. 1032, 184 App.Div. 453. 


Utah.—Sullivan v. Industrial Com- 
mission of Utah, 10 P.(2d) 924, 79 
Utah 317. 


See also Ex parte Terry, 100 So. 768, 
211 Ala. 418 (holding that an injury 
may arise out of employment, al- 
though the act or conduct to which 
proximately referable was not within 
scope of authority nor strictly within 
line of duty, and injury was not an- 
ticipated risk of service, if act rea- 
sonably related to service, and was 
done in good faith and in furtherance 
of employer’s business). 


64. Cal.—Elk Grove Union High 
School Dist. v. Industrial Acc. Com- 
mission of State of California, 168 P. 
392, 34 Cal.App. 589. 


Ill.—M. P. Gustafson Co. v. Indus- 
trial Commission, 180 N.E. 567, 348 Ill. 
11; Union Starch & Refining Co. v. 
Industrial Commission, 176 N.H. 308, 
344 Ill. 77; Landon v. Industrial Com- 
mission, 173 N.E. 49, 341 Ill. 51; F. 
Becker Asphaltum Roofing Co. v. In- 
dustrial Commission, 164 N.E. 668, 333 
Ill. 340; Jefferson. Printing Co. v. 
Industrial Commission, 144 N.H. 356, 
812 Ill. 575; Boorde v. Industrial 
Commission, 141 N.E. 399, 310 Ill. 62; 
Weis Paper Mill Co. v. Industrial 
Commission, 127 N.E. 732, 293 Ill. 284; 
United Disposal & Recovery Co. v. In- 
LA Commission, 126 N.E. 183, 291 
Ill. i 


La.—Champagne v. Welsh Motor 
Car Co., (App.) 150 So. 35. 


Mich.—Wilhelm v. Angell, Wilhelm 
Dae teaics 234 N.W. 433, 252 Mich. 
648. 


Minn.—Rautio v. International Har- 
ee ce Co., 231 N.W. 214, 180 Minn. 


N.J.—Emerick v. Slavonian Roman 
Greek Catholic Union, 108 A. 223, 93 
N.J.Law 282; Scott v. Payne Bros. 
Inc., 89 ‘A. ''927, 85 N.J-Law 446; 
Bryant v. Fissell, 86 A. 458, 84 N.J. 
Law 72. 


N.C.—Goodwin vy. Bright, 163 S.E. 
576, 202 N.C. 481. 
Or.—Brady v. Oregon Lumber Co., 


243 P. 96, 117 Or. 188, 45 A.L.R. 812 
[reh den 245 P. 782, 118 Or. 15, 45 


[§ 399] (2) Risks External. to Employment.*® 
An injury arising in the course of the employment 


A.L.R. 812]. 


Tex.—U. S. Casualty Co. v. Hardie, 
(Commn.App.) 299 S.W. 871 [aff (Civ. 
App.) 294 S.W. 672]. 


Vt.—Brown v. Bristol Last Block 
Co., 108 A. 922, 94 Vt. 123. 


[a] Risk connected with necessary 
act in fulfilling employee’s contract of 
service is “incidental to employment.” 
White Star Motor Coach Lines of Illi- 
nois v. Industrial Commission, 168 N. 
E. 116, 336 Ill. 166; White Star Motor 
Coach Lines of Illinois v. Industrial 
Commission, 168 N.E. 113, 336 Ill. 117. 


{b] Causative factor.—Risk is ‘‘in- 
cident to employment,” where the lat- 
ter is a factor in combination of cir- 
cumstances from which accidental in- 
jury arose. Connelly v. Samaritan 
Hospital, 181 N.E. 76, 259 N.Y. 137. 


_[c] “Hazard.—An accident in- 
cident to, or resulting from, an act in 
the course of employment, which is in 
furtherance of employment, is a ‘“‘haz- 
ard of.employment.” Industrial Com- 
mission of Ohio v. Davison, 160 N.E. 
693, 118 Ohio St. 180. 


65. Ill.—Landon Vv. Industrial 
Commission, 173 N.E. 49, 341 Ill. 51. 


N.J.—Emerick v. Slavonian Roman 
Greek Catholic Union, 108 A. 223, 93 
N.J.Law 282; Bryant v. Fissell, 86 
A. 458, 84 N.J.Law 72. 


N.Y.—Connelly v. Samaritan Hos- 
pital, 181 N.E. 76, 259 N.Y. 1387. 


N.C.—Goodwin v. Bright, 163 S.E. 
576, 202 N.C. 481; Harden v. Thomas- 
nee Pane Co., 155 S.E. 728, 199 


Or.—Brady v. Oregon Lumber Co., 
243) PR, 96,.11%-Or. 188, 45+:A. EAR. S22 
[reh den 245 P. 732, 118 Or. 15]. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]. 


_ [a] Ilustrations—(1) Where in- 
jury to a city hospital superintendent 
occurred while trimming trees on 
grounds under direction of two mem- 
bers of the board of overseers, the 
commission did not err as a matter of 
law in holding that the accident arose 
out of the superintendent’s employ- 
ment, since trimming trees is reason- 
ably incidental to his work. Pennell 
v. City of Portland, 125 A. 143, 124 
Me. 14. (2) Where beam tender of 
tire fabric company, whose business 
it was to see that yarn was wound 
around revolving cylinder, was killed 
when he fell on machine, so that his 
neck was torn open and carotid artery 
cut, the injury arose “out of and in 
course of employment,’”’ because the 
risk of a fall in such case is incident- 
al to the employment. Dow’s Case, 
121 N.E. 19, 231 Mass, 348. (3) Where 
a locomotive engineer fell because the 
apron between the engine and the 
tender was smooth.and not rigid, his 
injury was the restlt of a hazard in- 
cident to the employment, Milwau- 
kee Coke, ete., o. v. Industrial 
Commn., 151 N.W. 245, 160 Wis. 247. 


66. Risks common to public at 
large see infra § 400. 


“Street accidents” as axising out of 
employment see infra §§ 463-468. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 399-400] 


may well “arise out of the employment,”.even though 
the risk or hazard be external to the employment 
where the employment or the conditions under which 
the work is necessarily performed cause exposure 
thus an employee, performing the 
work he was employed to perform, whereby he is 
injured by an accident originating outside of the 
sphere of his employer’s control, may still be con- 
sidered as having his injury arise out of his em- 


to the risk; *7 


67. Ala.—Boris Construction Co. v. 
Haywood, 106 So. 799, 214 Ala.. 162; 
Ex parte Rosengrant, 104 So. 409, 213 
Ala. 202. 


Cal.—Kimbol v. Industrial Accident 
Commission, 160 P. 150, 173 Cal. 351, 
L.R.A.1917B 595. 


Conn.—Larke v. John Hancock Mut. 
De ins, Co. 97 As 320,490 Conn. 3.03; 
L.R.A.1916E 584. 


Minn.—Mahowald v. Thompson- 
Starrett Co., 158 N.W. 9138, 159 N.W. 
565, 134 Minn. 113. 


N.J.—Zabriskie v. Erie R. Co., 92 
A. 385, 86 N.J.Law 266, L.R.A.1916A 
6 lay. 


Utah.—Chandler v. Industrial Com- 
mission of Utah, 184 P. 1020, 55 Utah 
213,28 A.L.R: 930 


Alta.—Nikkiezuk v. McArthur, 9 
Aita.L. 503. 


[a] Rule discussed.—‘‘In the one 
case the conditions of danger from the 
conduct of the employment cause it 
{the injury]; in the other the con- 
ditions of danger which arise outside 
the employment, but are peculiar to it, 
cause it.” Larke v. John Hancock 
Mut, 3, Ins Co.,2 97 A. 320) 322, <90 
Conn. 303, L.R.A.1916EH 584. 


[b] “If there is an incidental or 
causal connection between the em- 
ployment and the accident, the injury 
is deemed to have arisen out of the 
former, even when the connection is 
somewhat remote, and when the di- 
rect and immediate agency of injury 
is foreign.” Archibald v. Ott, 87 S. 
E. 791, 792, 77 W.Va. 448, L.R.A.1916D 
1013. 


68. See cases infra this note. 


[a] Dlustrations.—(1) <A restau- 
rant dishwasher; upon whom, while at 
work, the ceiling fell, due to overload 
of stored goods on the upper floor, 
over which the master had no control, 
received an injury ‘‘arising out of the 
employment.” Kimbol vy. Industrial 
Accident Commission, 160 P. 150, 173 
Cal. 351, L.R.A.1917B 595. (2) Death 
of a meat cutter, who was employed 
by a grocery company, killed by a 
collapse of the building while at his 
proper place and engaged in his du- 
. ties, arose out of the employment, so 

as to entitle claimants to the statu- 
tory funeral! allowance, although the 
administrator of the deceased em- 
ployee had in a_ separate action 
against the owner of the building re- 
covered damages in a sum equal to 
that for which the employer, was lia- 
ble, thus defeating a further recovery 
of “compensation. Roessler v. Chain 
Grocery & Meat Co., (lowa) 196 N.W. 
1020. (3) Stenographer, employed by 
corporation occupying fourth floor of 
building, who, when a fire originating 
in a lower floor cut off means of es- 
cape, was so burned as to cause death, 
met her death as the result of an 
accident arising out of, and in the 
course of, her employment. Newark 
Hair & Biproducts Co. v. Feldman, 99 
A. 602, 89 N.J.Law 504. (4) Depend- 
ents of a forger, who was killed by hot 
metal emptied on him from an iron 
pipe which fell from the shop of an- 
other company on the floor above his 
employer’s place of business, are en- 
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ployment.®® 


titled to compensation under the 
Workmen’s Compensation Law, de- 
ceased having been brought by 
conditions of his work within 
zone of special danger, so that 
injury arose out of, as well as in the 
course of, his employment. Bandassi 
v. Molla, 192 N.Y.S. 776, 200 App.Div. 
266. (5) Injury to laborer on con- 
struction work by piece of cornice 
falling from adjoining building is 
within the scope of employment. 
Filitti v. Lerode Homes Corporation, 
155 N.B. 579, 244 N.Y. 291. (6) Where 
taxi driver was ordered by police of- 
ficer to pursue a person, the danger 
of pursuit incidental to driving was 
risk of employment. Babington v. 
Yellow Taxi Corporation, 164 N.E. 726, 
250 N.Y. 14, 61 A.L.R. 1354. 


69. Conn.—Larke v. John Hancock 
Mut: i. Ins! Co: 97 A. 320;°90 Conn. 
303, L.R.A.1916E 584; Mann v. Glas- 
tonbury Knitting Co., 96 A. 368, 90 
Conn. 116, L.R.A.1916D 86. 


Ill.—Arquin v. Industrial Commis- 
sion, 181 N.E. 613, 349 Ill. 220; Alzina 
Const. Co. v. Industrial Commission, 
141 N.E. 191, 309 Ill. 395; Brown v. 
Decatur, 188 Ill.App. 147. 


La.—Dyer v. Rapides Lumber Co., 
OS So0, 61%, 1564 Ta, 109) eMyersinv, 
Louisiana Ry. & Nav. Co., 74 So. 256, 
140 La. 937; Keyhea v. Woodard- 
Walker Lumber Co., (App.) 147 So. 
830; Crysel v. R. W. Briggs & Co., 
(App.) 146 So. 489; Brown v. Vacuum 
Oil Co., 128 So. 691, 15 La.App. 283 
[set aside 132° So... 117, V7, lias 7077: 
Patrick v. Grayson & Yeary, 127 So. 
116, 13 La.App. 228. 


Mass.—In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558; In re Har- 
broe, 111 N.E. 709, 223 Mass. 139, L.R. 
A.1916D 933; In re Employers’ Liabil- 
ity Assur. Corporation, 102 N.E. 697, 
215 Mass. 497, L.R.A.1916A 306. 


Mich.—Malone v. Detroit United 
Ry., 167 NeW. 7996) 202° Mich.” 136; 
Tarpper v. Weston-Mott Co., 166 N.W. 
857, 200 Mich. 275, L.R.A.1918E 507; 
Klawinski v. Lake Shore, etc., R. Co., 
152 N.W. 2138, 185 Mich. 643, TRWA: 
1916A 342; Hopkins Vv. Michigan Sugar 
Co., 150 N.W. 325, 184 Mich. 87, L.R.A. 
1916A 310. 


Mont.—Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358. 


N.Y.—Scholtzhauer v. C. & L. Lunch 
Co., 184 N.B. 701, anne 12; Kowalek 
v. New York Consol. Co., 128 N.E. 
888, 229 N.Y. 489; De voew New York 
State R. Co., 113 N.E. 256, (218 N.Y. 
318, L.R.A.1917A 250; In re Heitz, 112 
NESat60,9 218 NOY. 148) REAL OMA, 
344 [rearg den 113 N.E. 1057, 218 N.Y. 
702]; Newman v. Newman, 155 N.Y.S. 
665, 169 App.Div. 745 [aff 113 N.E. 
Sore LoL Neos o ols 


Ohio.—Hast Ohio Gas Co. v. Coe, 
182 N.E. mas; 42 Ohio App. 334. 


dustrial Commission, 196 N.W. 568, 
168 Wis. 227; Hoenig v. Industrial 
Commn., 150 N.W. 996, 159 Wis. 646, 
L.R.A.1916A 339, 


Eng.—Amys v. Barton, [1912] 1 K. 
B. 40, 5 B.W.C.C. 117; Craig v. Steam- 
ship Calabria, 7 B.W.C.C. 932, [1914] 
S.C) 7.65) Kinghorn v. Guthrie, 6 B.W. 
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[§ 400] (3) Risks Common to Public at Large. 
The cause of the injury must be a risk or exposure 
incidental to the employment and not common to 
the general public, regardless of the nature or the 
fact of its employment; °*® thus an injury result- 
ing from a risk to which everyone is exposed does 
not arise out of the employment,‘® unless the em- 


C.C, 887; White v. Sheepwash, 3 B.W. 


C.C. 382 


Sask.—Ahlquist v. Canadian Pacific 
Ry. Co., 16 Sask.L. 420, [1923] 1 Dom. 
L.R. 382. 


[a] Converse.—Whenever work 
exposes an employee to a risk or haz- 
ard to which the general public is not 
exposed, and injury results therefrom, 
the injury ‘‘arises out of and in course 
of employment,” and is the proximate 
result thereof. Fidelity & Casualty 
Co. of New York v. Burris, 61 App.D.C. 
228, 59 F.(2d) 1042. 


[b] MTHlustrations.—(1) An em- 
ployee who is required to travel on 
his employer’s business is not enti- 
tled to compensation, where his in- 
jury was occasioned in his home 
town, after his return from a trip, 
by a fall on an icy street when going 
toward a street car with the inten- 
tion of boarding it. Hopkins v. Mich- 
igan Sugar Co., 150 N.W. 325, 184 
Mich. 87, L.R.A.1916A 310 and note. 
(2) Where deceased who drove a de- 
livery wagon for a butcher and some- 
times assisted in the shop came to his 
death in stumbling over a bucket of 
broken glass while he was making 
a delivery on foot, the injury was 
not the result of a risk incident to 
his employment, as this delivery ex- 
posed him to no more danger than 
any other individual would have been 
exposed to while walking in the same 
place. Newman v. Newman, 155 N.Y. 
S. 665, 169 App.Div. 745 [aff 113 N.E. 
332, 218 NeY.9 325)5) (ie Where ani 
engine driver was injured during the 
bombardment of Hartlepool by an 
enemy fleet, the claim was disal- 
lowed, there being no special risk 
connected with the employment. 
Cooper v. North Hastern R. Co., 85 
L.J.K.B. 187. (4) Injuries to a motor- 
man received when struck by an au- 
tomobile running near the curb as he 
was hurrying from the car barn to 
catch a car of the company to take 
him to where he was to have his 
watch tested, a requirement of the 
employment, did not arise out of the 
course of his employment. De Voe 
v. New York State R. Co., 113 N.E. 256, 
218 N.Y. 318, L.R.A.1917A 250. 


70. U.S.—Henderson vy. Maryland 
Casualty Co., 62 F. (2d) 107 [cert den 
Oe 528, 289° US) 727) 77" Tania: 


Cal.—Kimbol v. Industrial Accident 
Commission, 160 P. 150, 178 Cal. 351, 
L.R.A. 1917B. 595. 


Goun._Bonlanger vy. ) First 
Stores, 163 A. 261, 115 Conn. 665. 


Ill..—Edeiweiss Gardens v. Indus- 
Be. Commission, 125 N.B. 260, 290 111. 


Mass.—Whitley’s ase 147 N.E. 576, 
252 Mass. 211. 


Mich.- Savage v. City of Pontiac, 
183 N.W. 798, 214 Mich. 626; Cennell 
v. Oscar Duniels Co., 168 NW. 1009, 
203 Mich. 73, 7 A.L.R. 1301. 


Minn.—Novack Ve 
Ward & Co., 
495. 


Neb.—Gale vy. Krug Park Amuse- 
ment Co., 208 N.W. 739, 114 Neb. 432, 
46 A.L.R. 1213. 


Nat. 


Montgomery 
198 N.W. 290, 158 Minn. 
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ployee has been exposed to it in a greater degree than 
other persons by reason of his employment, in which 
case it may be said to arise therefrom.7! 
tinction is said to lie between the fortuitous ex- 
posure of a workman in the course of his employment 
to a general risk not related to the employment and 
the exposure of an employee to a risk that, because 


N.Y.—Scholtzhauer v. C. & L. Lunch 
Co., 134 N.E. 701, 233 N.Y. 12; New- 
man v. Newman, 155 N.Y.S. 665, 169 
EN 745 [aff 113 N.E. 332, 218 N. 

. ol. 


Porto Rfco.—Crespo v. Workmen’s 
Relief Commn., 33 Porto Rico 794. 


Wis.—Carey v. Industrial Commis- 
sion, 194 N.W. 339, 181 Wis. 253. 


[a] Test to determine whether in- 
juries to a workman arise out of his 
employment is whether the nature of 
the employment was such that the 
risk from which the injury resulted 
was greater for the workman than 
for a person not engaged in the em- 
ployment. Myers v. Louisiana Ry. & 
INV COM (4esOn 200, Le pluaw OSs 
Keyhea v. Woodard-Walker Lumber 
Co., (La.App.) 147 So. 830. 


71. Cal.—Kimbol v. Industrial Ac- 
cident Commission, 160 P. 150, 173 Cal. 
351, L.R.A,1917B 595. 


Conn.—Boulanger vy. First Nat. 
Stores, 163 A. 261, 115 ‘Conn. 665; 
Larke v. John Hancock Mut. L. Ins. 
Co., 97 A. 320, 90 Conn. 303, L.R.A. 
1916E 584. 


Tll.— Edelweiss Gardens v. Indus- 
trial Commission, 125 N.E. 260, 290 Ill. 
459; Brown v. Decatur, 188 Ill.App. 
147. 


Md.—Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A, 39, 164 Md. 671. 

Mich.—Klawinski v. Lake Shore, 
ete., R. Co., 152 N.W. 213, 185 Mich. 
643, L.R.A.1916A 342. 


Minn.—State v. District Court, 
Ramsey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918F 918; Maho- 


wald v. Thompson-Starrett Co., 158 N. 
W. 918, 134 Minn. 113 [reh den 159 
N.W. 565, 134 Minn. 113]; State v. 
Koochiching County Dist. Ct., 158 N. 
W. 713, 134 Minn. 16, L.R.A,1916F 957; 
State v. Ramsey County Dist. Ct., 153 
N.W. 119, 129 Minn. 502, L.R.A.1916A 
344, 


Mo.—Kripplaben v. Jos. Greenspon’s 
Sons Iron & Steel Co., (App.) 50 S.W. 
(2d) 752. 


Mont.—Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358. 


N.J.—Zabriskie v. Erie R. Co., 92 A. 
385, 86 N.J.Law 266, L.R.A.1916A 315. 


N.Y.—Miller v. Taylor, 159 N.Y.S. 
999, 178 App.Div. 865. 


Va.—Honaker & Feeney v. Hartley, 
124 S.E. 220, 140 Va. 1. 


Wis.—Ellingson Lumber Co. v. In- 
dustrial Commission, 169 N.W. 568, 
168 Wis. 227; Hoenig v. Industrial 
Commn., 150 N.W. 996, 159 Wis. 646, 
L.R.A.1916A 339. 


Eng.—Pierce v. Provident Clothing, 
ete., Co., [1911] 1 K.B. 997,-4. BJW.C.C: 
242; Bett v. Hughes, 8 B.W.C.C. 362, 
[1915] S.C. 150; Anderson vy. Adam- 
son, 6 B.W.C.C. 874; Refuge Assur. Co. 
VaeMillar, 5..5.W.c.C. 522019127, S.C 
37; MecNeice v. Singer Sewing Mach. 
Co, '4 BiW.C.C. 351, [1911] 7S:C.:123 


[a] Special exposure rule.—It is a 
general rule that, if the exposure of 
the employee to a particular danger 
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differs substantially from the normal 
risk to which all are subject, if the 
employment necessarily accentuates 
and increases the danger to a higher 
degree than that to which persons 
generally are subjected, then it ma 
fairly be held that there was suc 
special exposure to such danger as 
warrants a conclusion that the acci- 
dent arose out of the employment, 
even though unexpected or unusual 
and in no way actually anticipated. 
Kimball v. Industrial Accident Com- 
mission, 160 P. 150, 178 Cal. 351, L.R. 
A.1917B 595. 


[b] Illustrations.—Where an em- 
ployee, compelled to cross a street 
by the failure of his employer to 
provide toilet facilities, was struck 
by an automobile, the accident arose 
out of the employment. Zabriskie v. 
Erie R. Co., 92 A. 385, 86 N.J.Law 
266, 269, L.R.AN916A “315 (where the 
court said: ‘If the trial court found, 
as it evidently must have found and 
was entitled to find, that by reason 
of the lack of proper appliance in the 
Morris building and the consequent 
necessity of going elsewhere—a con- 
dition for which the employer was of 
course responsible—the practice had 
arisen and been in force for an ex- 
tended period, of workmen resorting 
to the only place available, to reach 
which they were necessarily obliged 
to cross a public street, and that this 
practice was known and assented to 
by the employer (Dierkes v. Haux- 
hurst Land Co., 79 A. 361, 80 N.J.Law 
369,: 34 L.R.A.N.S. 6938; Dierkes v. 
Hauxhurst Lumber Co., 83 A. 911, 83 
N.J.Law 623), the workman was as 
much obliged by the conditions of his 
employment to be where he was at the 
time when he was struck as if he 
had been a laborer tamping paving 
blocks in the middle of the street. 
Viewed in this aspect, the danger 
was one which, in the language of 
the cases, was peculiar to the em- 
ployment, in that the absence of 
proper facilities at the shop and the 
necessity of crossing the street to 
reach them, gave rise to it. It was 
not the danger of an ordinary mem- 
ber of the public crossing a street 
on his own business, but was the 
subjection of the employee to that 
danger by the conditions of his em- 
ployment. The fact that the acci- 
dent may have been and probably 
was due to the negligence of the 
driver of the automobile, and per- 
haps also to the contributory negli- 
gence of the deceased, tends to cloud 
the issue, but does not differentiate 
the situation from that of any work- 
man who is required in the perform- 
ance of his work to go into a dan- 
gerous place and incur the dangers 
connected with that place’). , 


“Street accidents” as compensable 
see infra §§ 463-468. 


72. Connelly v. Samaritan Hos- 
pital, 18d: N.Ey 765, (259: Nav.) 137. 


[a] Difficulty of application.— 
Often this distinction is difficult to 
apply, where the causal relation, if it 
exists, is slight, especially so where 
but for the employment the workman 
might not have come within the zone 
of danger caused by conditions other- 
wise not related to the employment. 


s 


[§§ 400-401 


of the employment, the combination of circumstances 
which resulted in the accidental injury might arise.7* 

[§ 401] c. Necessity That Injury Be Foreseen or 
It seems to be the general rule that 
an injury which is a natural and necessary incident 
or consequence of the employment arises out of it, 
although not foreseen or expected,’? although it must 


Connelly v. Samaritan Hospital, 181 
INDE 76,) 20! IND hos 


73. Cal.—Kimbol v. Industrial Ac- 
cident Commission, 160 P. 150, 173 Cal. 
351, L.R.A.1917B 595; Coronado Beach 
Co. v. Pillsbury, 158 P. 212, 172 Cal. 
682, L.R.A.1916F 1164; Frigidaire 
Corporation v. Industrial Accident 
eee 283 P..974, 103 Cal.App. 


Conn.—Larke v. John Hancock Mut. 
L. Ins. Co., 97 A. 320, 90 Conn. 303, 
L.R.A.1916E 584, 


Tll.—Vincennes Bridge Co. v. Indus- 
trial Commission, 184 N.E. 603, 351 
Ill. 444; Arquin v. Industrial Com- 
mission, 181 N.E. 613, 349 Ill. 220; 
Triangle Auto Painting & Trimming 
Co. v. Industrial Commission, 178 N. 
E. 886, 346 Ill. 609; Central Illinois 
Public Service Co. v. Industrial Com- 
mission, 126 N.E. 144, 291 Ill. 256, 
138 A.L.R. 967; Baum vy. Industrial 
Commission, 123 N.E. 625, 288 Ill. 516, 
6 A.L.R. 1242; Pekin Cooperage Co. v. 
Industrial Commission, 120 N.E. 530; 
285 Ill. 31. 


Ind.—Chicago, I. & lL. Ry.'Co. v. 
Clendennin, 143 N.E. 303, 81 Ind.App. 
323; Empire Health & Accident Ins. 
Co. v. Purcell, 132 N.E. 664, 76 Ind. 
App. 551. 


Md.—Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671. . 


Mass.—McNicols’ Case, 102 N.E. 
697, 215 Mass. 497, L.R.A.1916A 307. 


Mich.—Malone v. Detroit United 
Ry., 167 N.W. 996, 202 Mich. 136; 
Tarpper v. Weston-Mott Co., 166 N. 
Me 857, 200 Mich. 275, L.R.A.1918E 


Minn.—Novack v. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495; State v. Ramsey County Dist. 
Ct., 153 N.W. 119, 129 Minn. 502, L.R. 
A.1916A 344; State v. St. Louis Coun- 
ek Ct., 151 N.W. 912, 129 Minn. 


Mo.—Smith v. Levis-Zukoski Mer- 
cantile Co., 14 S.W.(2d) 470, 223 Mo. 
App. 743. 


N.J.—Taylor v. Seabrook, 94 A. 399, 
87 N.J.Law 407; Scott v. Payne Bros., 
Inc., 89 A. 927, 85 N.J.Law 446. 


N.Y.—Hendricks v. Seeman Bros., 
155 N.Y.S. 638, 170 App.Div. 133; 
Kingsley v. Donovan, 155 N.Y.S. 801, 
169 App.Div. 828. 


N.C.—Conrad v. Cook-Lewis Foun- 
dry Co,., 153 S.E, 266, 198 N.C. 723. 


R.I.—Jillson v. Ross, 94 A. 717, 38 
R.I. 145. 


Tex.—Texas Indemnity Ins. Co. v. 
Preslor, (Civ.App.) 298 S.W. 666. 


[a] Need not be natural and proba- 
ble result.—‘‘The obligation to pay 
compensation under the workmen’s 
compensation act equally is absolute 
when ‘the fact is established that the 
injury has arisen ‘out of and in the 
course of’ the employment. It is of 
no significance whether the precise 
physical harm was the natural and 
probable or the abnormal and incon- 
ceivable consequence of the employ- 
ment. The single inquiry is whether 
in truth it did arise out of and in the 


For later cases, developments and changes in the law see Annotations, same title and seetion number. 


§§ 401-402] 


be one which, after the event, may be seen to have 
lead its origin in the nature of the employment."* 
On the other hand, it has been decided in some ju- 
risdictions that the injury must be one which, by 
the exercise of foresight, the employer might have 
The injury generally need not be 
peculiar to the particular employment." 
the employer is not chargeable with any risk which 
the place where the work was to be performed entails 


anticipated.*® 


course of that employment.” In re 
Sponatski, 108 N.E. 466, 220 Mass. 
526, 531, L.R.A.1916A 333. 


[b] Need not be immediate result. 
—‘‘If the nature of the employment, 
or the conditions under which it was 
pursued, or the exposure to injury 
it entails, or the doing of something 
incidental to the employment, was a 
proximate cause of the injury, it 
arises out of the employment. An 
injury of this description is one of 
the risks of the employment; for it 
is due to it and arises from it, 
either directly or as incident to it, 
or to the conditions and exposure 
surrounding it. And the proximate 
eause of the injury is not necessa- 
rily that which immediately arises out 
of the employment, but may be that 
which is reasonably incidental to it.” 
Larke v. John Hancock Mut. L. Ins, 
Co., 97 A. 320, 322, 90 Conn. 3038, L.R.A. 
1916E 584. 


[ec] Unforeseeability not conclu- 
sive. — That accident resulting in 
death of workman was not one of an- 
ticipated risks of service is not con- 
clusive against award of compensa- 
tion. Benoit Coal Mining Co. v. Moore, 
109 So. 878, 215 Ala. 220. 


{d] Mlustration.—Where an em- 
ployee mistook a dynamite cap for 
an exploded cartridge and attempted 
to fashion a key from it, the result- 
ing injury arose from the employ- 
ment. State v. St. Louis County Dist. 
-Ct., 151 N.W. 912, 129 Minn. 176. 


[e] Injuries arising out of em- 
ployment.—(1) Injury to deceased 
while working for defendant as a 


jaborer in digging out a cellar in 
which there were some masonry 
piers, one of which, during the 


course of his work, fell on him, with 
fatal results. Taylor v. Seabrook, 
94 A, 399, 87 N.J.Law 407. (2) In- 
jury to petitioner, who with two 
‘others was pulling on a hand chain 
connected with a block operating a 
mechanism which caused a lifting 
chain to pass through the block and 
lift a steel girder, as a result of the 
difting chain becoming clogged, and 
on being forced through, splitting 
the block. Scott v. Payne Bros. Inc., 
89 A. 927, 85 N.J.Law 446. (3) Injury 
to hand of employee while cleaning 
motor cycle owned by him, but used 
in part in employer’s _ business. 
‘Kingsley v. Donovan, 155 N.Y.S. 801, 
169 App.Div. 828. (4) Injury to 
helper on automobile truck through 
fall on jumping from truck to drive 
off boys who were stealing a ride. 
Hendricks v. Seeman Bros., 155 N.Y. 
S. 638, 170 App.Div. 133. (5) Drown- 
ing of employee of ice company due 
to breaking of ice while patroling it 
to keep off trespassers. Jillson v. 
Ross, 94 A. 717, 38 R.I..145. (6) In- 
jury to engineer of trawler by contact 
mine. Risdale v. Steamship Kilmar- 
nock, [1915] 1 K.B. 503, 8 B.W.C.C. 7. 


[f] Police officer, injured in at- 
tempting to prevent violation of state 
law, is performing service growing 
out of, and incidental to, employment. 
Village of Kiel v. State Industrial 
<Commn., 158 N.W. 68, 163 Wis. 441. 


74 Ga—uvU. S. Fidelity & Guaranty 
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dition. 
However, 


ployment. ® 


ae v. Green, 142 S.H. 464, 38 Ga.App. 


Ill.—Vineennes Bridge Co. v. “In- 
dustrial Commission, 184 N.E. 603, 351 
Ill. 444; Arquin v. Industrial Com- 
mission, 181 N.E. 613, 349 Ill. 220; 
Baum vy. Industrial Commission, 123 
N.E. 625, 288 Ill. 516, 6 A.L.R. 1242; 
Pekin Cooperage Co. v. Industrial 
Commission, 120 N.E. 530, 285 Ill. 31. 


Ind.—Chicago, I. & L. Ry. Co. v. 
Clendennin, 143 N.E. 3038, 81 Ind.App. 
323; Empire Health & Accident Ins. 
Co. v. Purcell, 1382 N.E. 664, 76 Ind. 
App. 551. 


Md.—Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671. 


Mass.—MeNicols’ Case, 102 N.E. 
697, 215 Mass. 497, L.R.A.1916A 307. 


Mich.—Malone v. Detroit United 
Ry., 167 N.W. 996, 202 Mich. 136. 


Minn.—Novack ., v. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495. 


75. Healy’s Case, 126 A. 735, 124 
Me. 145; Leonard v. Cranberry Fur- 
nace Co., 265 S.W. 548, 150 Tenn. 346. 
See also January-Wood Co. v. Schu- 
macher, 22 S.W.(2d) 117, 231 Ky. 705 
(holding that injuries arising out of 
employment must have been reason- 
ably foreseeable or the rational con- 
sequence of a cause originating in a 
risk connected with employment, and 
the injury have flowed from that 
source or a rational consequence). 


[a] Reason for rule.—Unless the 
employer may reasonably classify his 
hazards and select and instruct his 
workmen with due regard thereto, 
having in mind the greater or less 
skill and experience required under 
varying conditions with assurance 
that his responsibility may be meas- 
ured accordingly, his: case would be 
desperate. Leonard v. Cranberry Fur- 
nace Co., 265 S.W. 543, 150 Tenn. 346. 


76. Céntral Illinois Public Service 
Co. v. Industrial Commission, 126 N. 
By. 144) 29% SL 2560 13s ACR. 9678 
Johnston v. W. S. Nott Co., 236 N.W. 
466, 183 Minn. 309; Mahowald v. 
Thompson-Starrett Co., 158 N.W. 913, 
159 N.W. 565, 134 Minn. 113; State 
v. Ramsey County Dist. Ct., 153 N.W. 
119, 129 Minn. 502, L.R.A.1916A 344. 


Must not be common to public at 
large see supra § 400. 


77. Schmoll v. Weisbrod, ete, 
Brewing Co., 97 A. 723, 89 N.J.Law 
150; Leonard v. Cranberry Furnace 
Co., 265 S.W. 543, 150 Tenn. 346. 


[a] Illustration. — Character of 
place where assault was made on 
brewery wagon driver and collector 
is not of significance, where it is not 
shown that the employer had any 
knowledge or notice of the danger of 
the locality. Schmoll v. Weisbrod, 
ete., Brewing Co., 97 A: 7238, 89 N.J. 
Law 150. 


Added risk due to recklessness, 
negligence, or disobedience see supra 
§ 403. 


78. Hartz v. Hartford Faience Cor, 
97 A. 1020, 90 Conn. 539; Springfield 
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by reason of some peculiar and extraordinary situa- 
tion existing there, unless he is aware of such add- 


[§ 402] d. Previously Weakened or Diseased Con- 
Acceleration of a diseased bodily condition 
to the point where it constitutes a personal injury 
by reason of the strain or exertion of the employ- 
ment, constitutes an injury arising out of the em- 
Furthermore neither the fact that a 


Dist. Coal Mining Co. v. Industrial 
Commission, 135 N.E. 792, 303 Ill. 
528: In re Madden, 111 N.E.. 379, 222 
Mass. 487, L.R.A.1916D 1000; In re 
Brightman, 107 N.E. 527, 220 Mass. 17. 
L.R.A.1916A 321. 


[a]. Delimitation of rule.—‘‘The 
act [Stat. 1911 ec 751] is not-a sub- 
stitute for disability or old age pen- 
sions. It cannot be strained to in- 
clude that kind of relief. Its ulti- 
mate purpose simply is to treat the 
cost of personal injuries incidental 
to the employment as a part of the 
cost of the business. It does not af- 
ford compensation for injuries or 
misfortunes, which merely are con- 
temporaneous or coincident with the 
employment, or collateral to it. Not 
every diseased person suffering a 
misfortune while at work for a Sub- 
scriber is entitled to compensation. 
The relief is so new that the ten- 
dency may be to inquire only as to 
the employment and the injury and 
to assume that these two factors 
constitute ground for compensation. 
But the essential connecting link of 
direct causal connection between the 
personal injury and the employment 
must be established before the act 
becomes operative. The personal in- 
jury must be the result of the em- 
ployment and flow from it as the 
inducing proximate cause. The ra- 
tional mind must be able to trace the 
resultant personal injury to a proxi- 
mate cause set in motion by the em- 
ployment and not by some other agen- 
cy, or there can be no recovery. In 
passing upon this question, an hu- 
manitarian emotion ought not to take 
the place of sound judgment in the 
weighing of evidence. The direct con- 
nection between the personal injury 
as a result and the employment as its 
proximate cause must be proved by 
facts before the right to compensation 
springs into being. A high degree 
of discrimination must be: exercised 
to determine whether the real cause 
of an injury is disease or the hazard 
of the employment. A disease, which 
under any rational work is likely to 
progress so as finally to disable the 
employee, does not become a ‘per- 
sonal injury’ under the act merely 
because it reaches the point of dis- 
ablement while work for a _ sub- 
scriber is being pursued. It is only 
when there is a direct causal con- 
nection between the exertion of the 
employment and the injury that an 
award of compensation can be made. 
The substantial question is whether 
the diseased condition was the cause, 
or whether the employment was a 
proximate contributing cause. In the 
former case, no award can be made; 
in the latter, it ought to be made.” 
In re Madden, 111 N.E. 379, 222 Mass. 
487, 494, L.R.A.1916D 1000. 


[b] Objections to rule consid- 
ered.—(1) “It is argued that grave 
economic consequences of far 'reach- 
ing effect may follow from the act 
as thus construed. It is said that 
persons not in good health may be 
altogether excluded from employ- 
ment to their severe hardship, while 
the cost of conducting commercial 
and industrial enterprises may be- 
come prohibitively large, all to the 
detriment of the general welfare and 
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previously diseased condition of the employee pre- 
disposed him to such an accident as he sustains*® 
nor the fact that the injury results in part from 
the diseased condition®® will prevent the accident 
from being regarded as arising out of the employ- 
Likewise, the circumstance that the em- 
ployee’s physical condition is such that at times it 
will incapacitate him from safeguarding himself 
from the dangers incident to his duties does not 
render such dangers less incidental to the employ- 
for when conditions attached to the em- 
ployment or place of work are contributing factors 


ment. 


ment; ®? 


of the financial resources of the com- 
monwealth. These considerations are 
of great public moment. But these 
factors relate to legislative questions 
and the arguments founded on them 
are distinctly legislative arguments. 
They may be entitled to attention 
and deliberation at the hands of the 
legislative department of the govern- 
ment. In the present forum they 
cannot have decisive significance, 
even if it were plain that the enu- 
merated consequences were inevita- 
ble.’ In re Madden, 111 N.E. 379, 222 
Mass. 487, 494, 496, L.R.A.1916D 1000. 
(2) “It is contended that, since the 
act contemplates a kind of accident 
insurance as the means of affording 
relief to the employee, it cannot have 
been the intent of the Legislature to 
include such risks as that here dis- 
closed [acceleration of heart disease], 
because of the difficulty of fixing a 
rate of insurance. But there does not 
appear as matter of law to be any 
insuperable difficulty in this respect. 
Fortuitous events, which appear to 
be as difficult of forecast as this, are 
common subjects of insurance.” In 
re Madden, supra. (3) “It has been 
argued with force on behalf of the 
insurer that since the harm to the 
employee was not wholly the effect 
of the work but came in large part 
from the previous weakened condi- 
tion of the employee’s heart, hence, 
either there can be no award of com- 
pensation, or it should be restricted 
to that part of the injury which re- 
sulted directly from the work, and 
the part of the injury which flowed 
from the previous condition should 
be excluded. Even though the prem- 
ise be sound, the conclusion does 
not follow. . . . The previous con- 
dition of health is of no consequence 
in determining the amount of relief 
to be afforded.” In re Madden, su- 
pra. 


79. 
Industrial Acc. 
17, 186 Cal. 587. 


Conn.—Hartz v. Hartford Faience 
Co;..97 A. :1020,.90, Conn.7 539: 


D.C.—New Amsterdam Casualty Co. 
v. Hoage, 61 App.D.C. 306, 62 F.(2d) 
468 [cert den 53 S.Ct. 400, 288 U.S. 
608, 77 L.Ed. 982). 


Ill.— Springfield Dist. Coal Mining 
Co. v. Industrial Commission, 135 N. 
BE. 792, 303 Ill. 528. 


Iowa.—Belcher v. Des Moines Elec- 
ae Light Co., 225 N.W. 404, 208 Iowa 
262. 


Mass.—Cusick’s Case, 157 N.E, 596, 
260 Mass. 421. 


R.I.—Carroll v. What Cheer Stables 
Co., 96:A. 208, 210, 38 R.I. 421, L.R.A. 
1916D 154, Ann.Cas.1918B 346. 


Wis.—Employers’ Mut. Liability 
Ins. Co. v. Industrial Commission of 
Wisconsin, 250 N.W. 758. 


Eng.—Ismay v. Williamson, [1908] 
A.C. 437, 1 B.W.C.C. 232; Maskery v. 


Cal.— George L. Eastman Co. v. 
Commission, 200 P. 
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Lancashire Shipping Co., 7 B.W.C.C. 


80. New Amsterdam Casualty Co. 
v. Hoage, 61 App.D.C. 306, 62 F.(2d) 
468 [cert den 53 S.Ct. 400, 288 U.S. 
608, 77 L.Ed. 982]; Baltimore Dry 
Docks & Ship Bldg. Co. v. Webster, 
116 A. 842, 139 Md. 616; Carroll v. 
What Cheer Stables Co., 96°A. 208, 
88 R.I. 421, L.R.A.1916D 154, Ann.Cas. 
1918B 346; Wicks v. Dowell, [1905] 
2 K.B. 225, 2 Ann.Cas. 732. See Wal- 
lingford v. Industrial Commission of 
Ohio, 29 Ohio N.P.N.S. 281. 


[a] _ Reason for rule.—‘‘An acci- 
dent does notsceas@ to be such be- 
cause its remote cause was the idio- 
pathic condition of the injured man; 
we must dissociate that idiopathic 
condition from the other facts and 
remember that he was obliged to run 
the risk by the very nature of his 
employment, and that the dangerous 
fall was brought about by the con- 
ditions of that employment.” Wicks 
v. Dowell, [1905] 2 K.B. 225, 229, 2 
Ann.Cas. 732 [quot Carroll v. What 
Cheer Stables Co., 96 A. 208, 38 R.I. 
421, L.R.A.1916D 154, Ann.Cas.1918B 
346] (per Collins, M. R.). 


[b] Ilustration—Where a hack 
driver was pitched from his seat by 
the motion of the hack while driving 
and while helpless from dizziness or 
unconsciousness occasioned by a dis- 
ease from which he was suffering, 
he was entitled to compensation for 
the resulting injuries, since his fall 
was an “accident arising out of his 
employment.” Carroll v. What Cheer 
Stables Co., 96 A. 208, 210, 38 R.I. 421, 
L.R.A.1916D 154, Ann.Cas.1918B 346 
(where the court said: ‘‘The evidence 
does not show, as claimed by the ap- 
pellant, that the petitioner’s fall was 
‘caused solely by the workman’s pre- 
viously diseased condition,’ nor does 
the justice of the superior court so 
decide; the justice says in his decree 
‘the fall probably being due to dizzi- 
ness or unconsciousness induced by 
a disease from which he was suffer- 
ing,’ etc. But the decree also finds 
that the accident was one ‘arising 
outof .. . said employment’; there 
is at least as much evidence that 
the fall was due to an unexpected 
and accidental lurch of the hack into 
the gutter and towards or against 
the curbstone, as that it was due to 
dizziness or unconsciousness induced 
by disease. It seems to this court 
that the decision and the decree ap- 
pealed from embody a conclusive 
finding of fact that dizziness or un- 
consciousness was not the sole cause 
of the fall, and that there was evi- 
dence from which the justice could 
find as he did that the accident arose 
out of the employment’). 


81. George L. Eastman Co. v. In- 
dustrial Accident Commission, 200 P. 
15 £86 Cale 587. 


82. Colantueno’s Case, 175 N.E. 59, 
275 Mass. 1; Connelly v. Samaritan 
Hospital, 181 N.E. 76, 259 N.Y. 137. 


[§ 402 


in the combination of causes of the injury, which 
may include physical weakness or disease, the in- 
jury may be said to arise out of the employment.*? 
However, where the proximate and immediate cause 
of the injury is from a disability arising solely from 
an idiopathic or subjective condition, the injury can- 
not be said to arise out of the employment.®? 


In 
of these principles to particular 


states of facts there is considerable disharmony, some 
injuries due to physical seizure or disabilities being 
held to arise out of the employment,®* while other 
injuries, in some instances not substantially dis- 


[a] Injury would not occur but for 
employment.—(1) Fall and injury 
caused by illness wnrelated to em- 
ployment constitutes ‘‘accident aris- 
ing out of employnyrent,’ where con- 
sequences would ngt have occurred 
except for employment. Mausert v. 
Albany Builders’ Supply Co., 164 N.E. 
729, 250 N.Y. 21. (2) Where an em- 
ployee having a physical seizure sus- 
tains injuries or falls from an un- 
known cause which ordinarily would 
not have been sustained but for the 
employment, injuries “arise out of em- 
ployment,’’ and are compensable. Van 
Watermeullen v. Industrial Commis- 
sion, 174 N.E. 846, 343 Ill. 73. 


83. Zurich General Accident & Lia- 
bility Ins. Co. v. Brunson, 15 F.(2d) 
906; Newton vy. Industrial Accident 
Commission of California, 267 P. 542, 
204 Cal. 185, 60 A.L.R. 1279; George 
L. Eastman Co. v. Industrial Acc. 
Commission, 200 P. 47, 186 Cal. 587; 
Saenger v. Locke, 116 N.E. 367, 220 
N.Y. 556; Oklahoma Leader Co. v. 
Wells, 296 P. 751, 147 Okl. 294. 


Remote and proximate causes of 
condition of employee see supra §§ 
390-395. x 


84. See cases infra this note. 


[a] Epilepsy.—(1) Concussion of 
brain due to fall when employee was 
seized with epileptic fit and fell into 
or against spot welding machine at 
which he was working is injury “aris- 
ing out of employment.” » Industrial 
Commission of Ohio v. Nelson, 186 N. 
E. 735, 127 Ohio St. 41 [mod 186 N.E. 
406, 44 Ohio App. 482]. (2) Where 
an employee, while engaged in the 
performance of the duties of his em- 
ployment, fell in an epileptic seizure 
into an ash pit, and was so burned 
that death resulted, his death was not 
from epilepsy or preéxisting disedSe,: 
but from burns received from falling 
into the pit. Rockford Hotel Co. v. In- 
dustrial Commission, 132 N.E. 759, 300 
Ill. 87, 19 A.L.R. 80. (3) Death from 
burns sustained by employee in 
epileptic seizure while using hot wa- 
ter hose in the course of employment 
arises out of employment, the injuries 
in this case being caused by the burns 
from the employer’s instrumentality, 
and not from the epilepsy. President, 
etc., of Georgetown College v. Stone. 
61 App.D.C. 200, 59 F.(2d) 875. (4) 
If because of an epileptic fit a work- 
man tripped over a rivet while at work 
and suffered injuries by a fall there- 
from, the injury may have arisen out 
of the employment, even though 
the seizure contributed to the fall. 
Baltimore Dry Docks & Ship Bldg. 
Co. v. Webster, 116 A. 842, 139 Md. 
616. (5) Fatal injury to employee 
falling on stairs durimg course of em- 
ployment is compensable, although 
fall occurred during an attack of 
epilepsy. Cusick’s Case, 157 N.E. 596, 


260 Mass. 421. 
{b] Fainting 


or vertigo.—(1) 


| Where a painter working on a staging 


was subject to attacks of indigestion, 


For later cases, developments and changes in the luw sen Anrotations, same title and section number. 
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similar, have been held not to arise out of the em- 


ployment.®® 


[§ 403] e. Negligence or Disobedience of Em- 
A peril which arises from the negligent or 
reckless manner in which an employee does the work 
which he is employed to do may, in many cases, be 
held to be a risk incidental to the employment; °° 


ployee. 


causing temporary unconsciousness, 
his death from a fall from the stag- 
ing, caused by temporary unconscious- 
ness due to an attack of his ailment 
constituted an “injury arising out of 
his employment” within the Work- 
men’s Compensation Act, the danger 
of falling and the liability of result- 
ing injury being a risk arising out 
of the conditions of his employment, 
as the proximate cause of his injury 
was his fall, and the proximate cause 
of his fall was the attack of his ail- 
ment which he brought to his employ- 
ment. Gonier v. Chase Companies, 115 
A. 611,97 Conn. .46,.19 A.L.R. 83. (2) 
Employee injured when fainting and 
falling off truck after taking chew 
of tobacco was injured in course of 
and arising out of employment. 
Flowers v. Williams-Rieves Lumber 
Co., 5 La.App. 49. (3) Accident to 
employee who fainted and fractured 
skull as the result of inoculation 
which he was induced to undergo by 
employer during influenza epidemic 
arose out of, and in the course of, the 
employment. Freedman v. Spicer 
Mfg. Corporation, 116 A. 427, 97 N.J. 
Law 325. (4) Injury to ironer sus- 
tained when she fell, due to dizzy 
spell, and struck table on laundry 
floor, is compensable, since the hazard 
that in falling she might strike a 
table, which was a part of the em- 
ployer’s equipment, is part of the risk 
of the employment. Connelly  v. 
Samaritan Hospital, 181 N.E. 76, 259 
N.Y. 137, And see Joseph v. United 
Kimueres Co., 185 N.Y.S. 700, 194 App. 
Div. 568 (where the fall from a win- 
dow, which killed the employee, was 
caused by an attack of vertigo or 
fainting, but the vertigo or fainting 
was in no wise caused by his em- 
ployment, his dependent mother has 
no claim for compensation under the 
Workmen’s Compensation Law). But 
see Neuberger v. Third Ave. R. Co., 
183 N.Y.S. 348, 192 App.Div. 781 (hold- 
ing that a carpenter, subject to dizzy 
spells for two years and under medi- 
cal treatment for a year, who, having 
placed coffee pot on stove of employer 
to heat it for lunch, got a dizzy spell 
and put his hand on the stove for 
protection, was not injured in the 
course of his employment, so as to en- 
title him to compensation). 


[ce] Heart attack. — (1) A death 
from a heart attack in the course of 
the employment caused by overexer- 
tion due to the employment may be 
said to arise out of the employment. 
Knock vy. Industrial Acc. Commission 
of California, 253 P. 712, 200 Cal. 456; 
Ellerman v. Industrial Commission of 
Colorado, 213 P. 120, 73 Colo. 20. (2) 
The death of a workman from a fall 
into a trench he was digging, the 
fall following an acute heart attack, 
is compensable as arising out of the 
employment, the work being a factor 
in his injury. Colantueno’s Case, 175 
N.E. 59, 275 Mass. 1. (3) Injuries to 
an employee by a fall against table in 
laundry where she worked because of 
cardiac condition “arose out of em- 
ployment.’’ Connelly v. Samaritan 
Hospital, 181 N.E. 76, 259 N.Y. 137. 


85. See cases infra this note. 


[a] Epilepsy.—(1) Where an em- 
ployee was seized with an epilentic 
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and the same is true where he performs an author- 


ized act in a forbidden manner,®’ a distinction be- 
ing taken in this regard from cases in which the 


fit while standing on a scaffold and 
fell to the floor and was killed, the 
accident did not arise out of the em- 
ployment, since the fall was caused 
by epilepsy alone. Van Gorder v. 
Packard Motorcar Co., 162 N.W. 107, 
195 Mich. 588, L.R.A.1917E 522. (2) 
Injury suffered as result of fall 
caused by attack of epilepsy whereby 
the employee fell in such a way as to 
be burned by an instrumentality, not 
hazardous, of the employer, is not one 
arising out of employment, and is not 
compensable under the Workmen’s 
Compensation Law. Marion Mach. 
Foundry & Supply Co. v. Redd, 241 P. 
75, Aldi OKs 2 OMCs) Death of fan: 
employee, working on a guarded scaf- 
fold thirty-nine feet above the ground, 
as a result of an epileptic fit, causing 
him to fall upon the scaffold and roll 
over the edge, was not caused by an 
“accident arising out of the employ- 
ment.” Brooker y. Industrial Acci- 
dent Commission, 168 P. 126, 176 Cal. 
275, L.R.A.1918F 878. (4) Where a 
workman, long afflicted with epilepsy, 
had an epileptic fit in the course of 
his employment, not caused by the 
employment, and became unconscious 
and fell against some hot pipes, 
severely injuring his back, the injury 
did not “arise out of the employment” 
within the Workmen’s Compensation 
Act, so as to justify an award. Cox 
v. Kansas City Refining Co., 195 P. 
863, 108 Kan. 320, 19 A.L.R. 90. (5) 
A servant, subject to fits, who was 
drowned in five feet of water, did 
not meet his death in an accident aris- 
ing out of the employment, where the 
only reasonable inference was that he 
was overcome by an attack of his con- 
stitutional malady, causing him to 
fall into the water and drown. Miner- 
ly v. Kingsbury Const. Co., 181 N.Y.S. 
901, 191 App.Div. 618. 


[b] Seizure on sidewalk or non- 
hazardous place.—(1) Where an em- 
ployee standing on the sidewalk had 
an epileptic seizure and fell, his head 
striking the sidewalk, the ensuing 
death was not result of injury “aris- 
ing out of and in course of employ- 
ment.” Andrews v. L. & S. Amuse- 
ment Corporation, 170 N.E. 506, 253 
N.Y. 97. (2) Death benefit is not 
properly awarded for death of painter 
suffering epileptic attack while walk- 
ing on sidewalk, causing him to fall 
and fracturing his skull. Andrews v. 
L. & S. Amusement Corporation, su- 
pra. 


[c] Heart attack. — (1) Injury 
from heart attack caused by an ordi- 
nary exertion in the line of the em- 
ployee’s duties is not compensable as 
arising out of the employment. Mc- 
Namara v. Industrial Accident Com- 
mission, 20 P.(2d) 53, 130 .Cal.App. 
284. (2) Employee suffering break- 
down as natural effect of exertion in 
his work and due to no particular 
strain as watchman upon heart weak- 
ened by valvuljar disease did not sus- 
tain injury “arising out of employ- 
ment” entitling him to compensation. 
puree Case, 165 N.E. 670, 266 Mass. 

16. 


6. Brown v. Decatur, 188 Ill.App. 
147; Evans v. Astley, [1911] A.C. 
674, 4 B.W.C.C. 319 [aff [1911] 1 K.B. 
1036, 4 B.W.C.C. 209]; Pepper v. Say- 


act is altogether outside of, and unconnected with, 
the employment.®§ 
arise out of the employment where it is due to a 
new and added peril to which the employee by his 
own conduct has needlessly exposed himself,*® un- 


An accident cannot be said to 


er, [1914] 83 K.B. 994, 7 B.W.C.C. 616; 
Harding v. Brynddu Colliery Co.,. 
[E91 MORK BS TAT ZeBIWee: Cy 2 Ook, 
Sanderson v. Wright, 7 B.W.C.C. 141, 
110> L.1.Rep.N:S. 517; ‘Gallantiwve 
Steamship Gabir, 6 B.W.C.C. 9, 108 L. 
T.Rep.N.S. 50. To same effect Erick~ 
son v. American Well Works, 196 Ill. 
App. 346. 


[a] Applications of this rule have 
been made to: (1) An injury due to 
an attempt by the employee to per- 
form his duties while intoxicated. 
Williams v. Llandudno Coaching, 
etc., Co., [1915] 2 KB. 101,83 BUW.€C:C. 
143; Frazer v. Riddell, 7 B.W.C.C. 841, 
[1914] S.C. 125. (2y An attempt to 
take a short cut. Evans v. Astley, 
[1911] A.C. 674, 4 B.W.C.C. 319 [aff 
DUST AMEE Bwl0s6, “4. Baw. Cs 209m 
Pepper v. Sayer, [1914] 3 K.B. 994, 7 
B.W.C.C, 616. (3) An attempt by a 
window cleaner to pass from one win- 
dow to another along a ledge. Bull- 
worthy v. Glanfield, 7 B.W.C.C. 191. 
(4) An attempt of a station agent 
to start a fire in a stove by the use of 
kerosene, which he supposed was sig-- 
nal oil. Benson v. Bush, 178 P. 747, 
104 Kan. 198, 10 A.L.R. 1165. 


[b] As “affording light” on ques-. 
tion.— While negligence is not an ele- 
ment in the determination of the 
award, it may afford light on the ques-~ 
tion whether the injury may reason- 
ably be said to “arise out of the em-. 
ployment.’ Socha v. Cudahy Pack- 
ing Co., 181 N.W. 706, 105 Neb. 691, 13 
A.L.R. 513. 


Defense of contributory negligence 
aa available to employer see supra. 


Violation by employee of rules, or.~ 
ders, and warnings see infra § 459. 


87. Corbett v. Pitt, 8 B.W.C.C. 466; 
Edmunds v. Ship Peterston, 5 B.W.C. 
C. 157, 28 JT. R: 183) Mawdsley. ve 
ieee Lehigh Colliery Co., 5 B.W.C.C.. 


_ [a] Tlustration.—A street flush-. 
ing motor truck operator, who fell 
from truck in effort to pick up wrench 
from footboard while manipulating: 
water discharge lever, although at the 
time of the injury one not an em- 
ployee was running the truck by his 
permission and in disobedience of the. 
company’s orders, where, however, 
there was no causal connection be- 
tween the disobedience and the in- 
jury. Employers’ Liability Assur. 
Corporation, Limited, of London, Eng., 
vy. Industrial Accident Commission, 
177 BP. 171, 36) Cal.App. 568. 


88. Barnes vy. Nunnery Colliery 
Co., [1912] A.C. 44, 5 B.W.C.C. 195 [aft 
4 B.W.C.C. 43]; Lowe v. Pearson, 
[1899] 1 Q.B. 261, 1 W.C.C. 5; Keen 
v. St. Clement’s Press, 7 B.W.C.C. 542: 
Gallant v. Steamship Gabir, 6 B.W.C. 
Cc. 9, 108 L.T.RepiN.S.° 50; Cole Vv. 
Evans, 4 B.W.C.C. 138; Furniss v. 
Gartside, 3 B.W.C.C. 411. 


89. Eng.—Herbert vy. Blox) Woy 
A CAN On tee iLO 1S I) 2) Kees ode ¢ Bw 
C.C. 94]; Plumb vy. Cobden Flour Mills 
Co., [1914] A.C. 62, 7 B.W.C.C. 1 [aff 
6 B.W.C.C. 245, 108 L.T.Rep.N.S. 161]; 
Jibb v. Chadwick, [1915] 2 K.B. 94, 
8 B.W.C.C. 152; Brice v. Lloyd, [1909] 
2 K.B. 804, 2 B.W.C.C. 26; Armitstead 
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less there has been an acquiescence by the em- 


ployer.°° 


[§ 404] 3. In Course of Employment—a. In Gen- 
It appears to be necessary under almost all 


eral. 
of the compensation acts that an 


v. Humber Graving Dock & En- 
gineering Co., 88 L.J.K.B. 140; Pal- 
mer v. Harrods, Ltd., 85 L.J.K.B. 1659; 
Baker v. Bradford, 85 L.J.K.B. 1031; 
Cook v. Manvers Main Collieries, 7 B. 
W.C.C. 696; Guilfoyle v. Fennessy, 6 
B.W.C.C. 453; Wemyss Coal Co. v. 
Symon, 6 B.W.C.C. 298, [1912] S.C. 
1239; McLaren vy. Caledonian R. Co., 
5, B.W.C.C. 492, [1911] S.C. 1075; 
Revie v. Cumming, 5 B.W.C.C. 488, 
[1911] S.C. 1032; Powell v. Bryndu 
Colliery, Co.,- 5: B.W..C,.GC.124; .Parker 
Vee Out, <5) pW .c-C.r 4p, .L05, IT Rep: 
N.S. 493; McDaid v. Steel, 4 B.W.C.C. 
412, [1911] S.C. 859; Kane v. Merry, 
A“ B.W.C.G: 379, [1911] S.C. 533; Rose 
v. Morrison, 4 B.W.C.C. 277, 105 L.T. 
Rep.N.S. 2; Cole v. Evans, 4 B.W.C.C. 
138; Pope v. Hill’s Plymouth Co., 3 
B.W.G.C. 339, 102 L.T.Rep.N.S. 632 
[appeal dism 5 B.W.C.C. 175]; 
liams v. Wigan Coal, etc., Co., 3 
C.C. 65; Morrison v. Clyde Nav. Trus- 
tees, 2 B.W.C.C. 99, 46 Sce.L.Rep. 40; 
Powell v. Lanarkshire Steel Co., 6 F. 
(Ct.Sess.) 1039; Callaghan v. Max- 
well, 37 Sc.L.Rep. 313. 


N.S.—Rudland v. Smith, 50 N.S. 
434. 


Ont.—Lewis v. Nesbit & Auld, Ltd., 
[1933] 3 Dom.L.R. 414. 


Que.—Tavery v. Grand Trunk R. 
Co., 48 Que.Super. 278, 24 Dom.L.R. 
52 


. 


Sask.—Bechtel v. C. P. R., 9 Sask.L. 
3, 26 Dom.L.R. 339, 38 West.L.R. 426, 
9 West.Wkly. 1005. 


[a] Tllustrations.—(1) Messenger 
boy jumping on moving street car. 
Wemyss Coal Co. v. Symon, 6 B.W.C.C. 
298, [1912] S.C. 1239. (2) Miner rid- 
ing in empty tub contrary to orders. 
Barnes v. Nunnery Colliery Co., [1912] 
A.C. 44, 5 B.W.C.C. 195 [aff 4 B.W.C.C. 
43]; Bates v. Mirfield Coal Co., 6 B.W. 
C.Cc. 165. (8) Miner, in a hurry to 
get home, attempting to pass between 
moving tubs instead of waiting, as 
told, until they were stationary. Bak- 
er v. Bradford, 140 L.T.J. 30. (4) 
Miner “letting down” loaded hutches 
instead of waiting for the pony driver 
whose duty it was to remove the load- 
ed hutches. Baird v. Robson, 7 B.W. 
C.C. 925, 51 Sc.L.Rep. 747. (5) Work- 
man in course of employment walking 
across railway line contrary to orders 
instead of crossing by bridge. Pritch- 
ard vy. Torkington, 111 L.T.Rep.N.S. 
O17, 

[b] Applications of this rule have 
been made to: (1) Drunken condi- 
tion of commercial traveler, expos- 
ing him to injury by railroad train. 
McCrae v. Renfrew, 7 B.W.C.C. 898. 
(2) Drunkenness of seaman, leading 
to injury while returning to_ ship. 
Nash y. Steamship Rangatira, [1914] 
3 K.B. 978, 7 B.W.C.C. 590; Frith v. 
Steamship Louisianian, [1912] 2 K.B. 
155, 5 B.W.C.C. 410. 


Acts outside of course of employ- 
ment generally see infra § 409. 


90. MacKenzie v. G. T. P. R. Co., 
(Sask.) [1925] 3 Dom.L.R. 621. 


[a] Habitual presence of hazard.— 
In order to bring himself within this 
rule the employee must show that 
such danger was habitually present, 
and that the employer knew or should 
have known it. 
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to be compensable, must have been received in the 
course of the vietim’s employment. 


The deter- 


mination, in any particular case, of the employee’s 


injury, in order 


R. Co., (Sask.) [1925] 3 Dom.L.R. 621. 


91. Ala.—Bullard v. Cullman 
Heading Co., 124 So. 200, 220 Ala. 143. 


Ariz.—Ocean Accident & Guarantee 
Corp. v..Industrial Commission of 
Arizona, 257 P. 641, 82 Ariz. 265. 


Cal.—Northwestern Pac. Ry. Co. v. 
Industrial Accident Commission, 163 
P. 1000, 174 Cal. 297, L.R.A.1918A 286. 


_Conn.—Stakonis v. United Adver- 
tising Co., 148 A. 334, 110 Conn. 384. 


Ga.—American Mut. Liability Ins. 
Co. v. Brock, 142 S.E. 101, 165 Ga. 
771 [rev 185 S.E. 108, 35 Ga.App. 772]. 


Idaho.—Logue Vii Independent 
School Dist. No. 38, Ada County, 21 
P.(2d) 534; Murdoch v. Humes & 
Swanstrom, 6 P.(2d) 472, 51 Idaho 459. 


Ill—Porter v. Industrial Commis- 
sion, 186 N.E. 110, 352 Ill. 392; Arquin 
v. Industrial Commission, 181 N.E. 
613, 349 Ill. 220 “Waters v. Industrial 
Commission, 181 N.E. 828, 349 Ill. 214; 
Irwin-Neisler & Co. v. Industrial 
Commission, 178 N.E. 357, 346 Til. 
89; Schafer v. Industrial Commis- 
sion, 175 N.B. 789, 343 Iil. 573; Was- 
son Pocahontas Coal Co. v. Industrial 
Commission, 163 N.E. 458, 332 Ill. 163; 
Weis Paper Mill Co. v. Industrial 
Commission, 127 N.E. 732, 293 Il. 
284; Erickson v. American Well 
Works, 196 Ill.App. 346. 


Ind.—Granite Sand & Gravel Co. v. 
ves lousy, 123 N.E. 194, 70 Ind.App. 


Iowa.—Enfield Vv. Certain-Teed 
Feet cant Co., 288 N.W. 141, 211 Iowa 


Ky.—Consolidated Coal Co. v. Rat- 
liff, 288 S.W. 1057, 217 Ky. 103. 


_ La.—Moore y. Louisiana Oil Refin- 
ing Corporation, 4 La.App. 540. 


Me.—Gooch’s Case, 145 A. 737, 128 
Me. 86. 


Mich.—Bayer v. Bayer, 158 N.W. 
109, 191 Mich. 423. 


Minn.—O’Rourke y. Perey Vittum 
Co., 207 N.W. 636, 166 Minn. 251. 


Neb.—Babcock vy. School Dist. No. 
107, Cedar Bluffs, 243 N.W. 831, 123 
Neb. 491. 


N.J.—Bryant v. Fissell, 86 A. 458, 
84 N.J.Law 72 [aff 96 A. 1101, 88 N.J. 
Law 693]. 


N.Y.—Scholtzhauer vy. CG & L. 
Lunch Co., 134 N.E. 701, 283 N.Y. 12; 
Pierson v. Interborough Rapid Trans- 
it Co:., 172° N.Y.S. 492; 184 App.Div: 
678 [aff 168 N.Y.S. 425, 102 Misc. 130, 
and dism appeal den 123 N.E. 885, 226 
Darel i and aff 126 N.E. 920, 227 N. 


N.C.—Conrad v. Cook-Lewis Foun- 
dry Co., 153 S.B. 226, 198 N.C. 723. 


N.D.—O’Leary v. North Dakota 
Workmen’s Compensation Bureau, 243 
N.W. 805, 62 N.D. 457. 


Ohio.—Industrial Commission of 
Ohio v. Lewis, 181 N.E. 136, 125 Ohio 
St. 296; McKenzie y. Industrial Com- 
mission of Ohio, 155 N.E. 704, 24 
Ohio App. 455; Verkamp v. Industrial 
Commission of Ohio, 19 Ohio N.P.N. 


MacKenzie v. G. T. P.| S. 62. 


situation in respect of the course of his employ- 
ment is not by formula, but by reference to the facts 
and circumstances of the ecase.°? 


Nevertheless a 


Okl.—Lynch-Davidson Lumber Co. 
v. Root, 23 P.(2d) 716, 164 Okl. 218. 


$.D.—Wilson v. South Dakota Pow- 
er Co., 186 N.W. 828, 45 S:D, 175: 


Tenn.—Shockley v. Morristown 
Produce & Ice Co., 11 S.W.(2d) 900, 
158 Tenn. 148. 


_. Utah.—Rich v. Industrial Commis- 
Sion, 15 P.(2d) 641, 80 Utah 511. 


Vt.—Brown v. Bristol Last Block 
Co., 108 A. 922, 94 Yt. 1238. 


Wash.—Haaga v. Saginaw Logging 
Co., 5 P.(2d) 505, 165 Wash. 367 [aff 
14 P.(2d) 55, 169 Wash. 547, and pet 
for leave to apply: for new trial gr 
15 P.(2d) 655, 170 Wash. 93]; Burch- 
field v. Department of Labor and In- 
dustries, 4 P.(2d) 858, 165 Wash. 106; 
Hilding v. Department of Labor and 
Industries, 298 P. 321; Hama Hama 
Logging Co. vy. Department of Labor 
ead Industries, 288 P. 655, 157 Wash. 


W.Va.—Cox v. United States Coal 
& Coke Co., 92 S.E. 559, 80 W.Va. 295. 


See also cases supra § 396 note 20. 


[a] Employer is not insurer of the 
safety of his employees, and is liable 
for compensation only for an injury 
which occurs to the employee while 
performing some act in the course of 
his employment. Weis Paper Mill 
Co. v. Industrial Commission, 127 N. 
E. 732, 293 Ill. 284. 


Wisconsin statute frequiring per- 
formance of service growing out of, 
or incidental to, employment see su- 
pra § 396. 


92. Colo.—New Jersey Fidelity & 
Plate Glass Ins. Co. v. Patterson, 284 
P. 334, 86 Colo. 580; Taylor v. Saun- 
ders, 204 P. 608, 71 Colo. 160. 


La.—Piske v. Brooklyn Cooperage 
Co., 78 So. 734, 143 La. 455. 


N.Y.—Andrews v. Emporium For- 
estry Co., 230 N.Y.S. 707, 224 App.Div. 
327 [rev 166 N.E. 336, 250 N.Y. 592]. 


Tenn.—American Casualty Co. v. 
McDonald, 57 S.W.(2d) 795. 


Wash.—Hill v. Department of -La- 
bor and Industries, 24 P.(2d) 95. 


[a] It is impossible to formulate 
an absolute test for determining 
whether an accident occurred while 
a workman was acting within the 
scope of his employment, as no one 
test can govern all cases, and as 
each case must be governed by the 
particular facts. Piske v. Brooklyn 
Cooperage Co., 78 So. 734, 143 La. 455. 


[b] All coexistent circumstances 
should be considered in determining 
whether the employee’s injury is com- 
pensable as arising in the course of 
employment. Hill v. Department of 
Gi eos Industries, (Wash.) 24 P. 


[ec] Ultra vires acts of employer. 
—That the employer, when an em- 
ployee sustained injuties, might have 
been engaged in an ultra vires act, is 
immaterial as affecting the right to 
compensation. Modlin v. Twin Falls 
Canal Co., 286 P. 612, 49 Idaho 199. 


{d] WNonprofitable character of 
work.—That the employer was not 
making a profit from the work dur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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definition widely adopted is that an injury to an 
employee arises in the course of his employment 
when it occurs within the period of his employment, 
at a place where he may reasonably be, and while 


ing the course of which an employee 
was injured does not affect the em- 
ployee’s right to compensation. Mod- 
lin v. Twin Falls Canal Co., 286 P. 
612, 49 Idaho 199. 


[e] Enjuries held to have arisen 
in course of employment.—(1) Where 
deceased was struck by a train after 
he had given certain waybills, in pur- 
suance of his duty, to the train agent. 
Muzik v. Erie R. Co., 89 A. 248, 89 N. 
J.Law 129 [aff 92 A. 1087, 86 N.J.Law 
695]. (2) Person employed to op- 
erate press required to assist around 
ginstands injured around ginstands. 
Parker v. Leton Gin Co., 5 La.App. 727. 
(3) Where deceased had gone to his 
foreman in search of material and 
was injured while on the trip. De 
Fazio’s Estate y. Goldschmidt Detin- 
ning Co.,, 88 A. 705, 87 N.J.Law 317 
[aff 95 A. 549, 87 N.J.Law 317]. (4) 
Injury to employee while performing 
work in cutting timber sustained 
when struck by falling tree. Love 
Lumber Co. v. Thigpen, 155 S.E. 77, 
42 Ga.App. 83. (5) Where a servant 
operating a crane jumped into a river 
when one of the timbers of the crane 
broke, to save himself from being 
hurt. Rist v. Larkin & Sangster, 156 
Ney.S.*' 875, © 171 AppDiv:) Tle (6) 
Where claimant, employed by town- 
ship to work on road, was kicked in 
the eye while hitching mule to a plow. 
Franklin Tp. v. Litch, 146 N.E. 845, 
82 Ind.App. 526. (7) Where an em- 
ployee had come to his work on a 
motorcycle which was owned by him- 
self and which he had used for going 
to and from jobs with the knowledge 
and consent of his employer, but for 
the use of which he was not paid 
extra, and had placed the motorcycle 
against a tree on the property adjoin- 
ing the premises of his employer, and 
started to clean the clutch so that the 
machine might be in proper working 
order for the day, and was _ injured. 
Kingsley v. Donovan, 155 N.Y.S. 801, 
169 App.Div. 828. (8) Injury to a 
helper on an automobile truck used as 
a delivery wagon by his employers 
who were wholesale grocers, due to a 
fall on jumping from the truck to 
drive away mischievous boys. Hen- 
dricks v. Seeman Bros., 170 App.Div. 
133, 155 N.Y.S. 638. (9) Truck’ driv- 
er obtaining a receipt for his load 
to be signed by the party to whom it 
was to be delivered killed in an eleva- 
tor while trying to get the receipt. 
EK. E. Walsh Teaming Co. v. Industrial 
Commission, 125 N.E. 331, 290 Ill! 
536. (10) Deceased, an employee of 
a teamster who was engaged in gen- 
eral hauling business, who went to 
have goods packed in boxes for de- 
livery to a railroad station, and, 
after loading those on the plat- 
form, entered a building and used 
the elevator to move goods from 
above, being killed. Colbourn’ vy. 
Nichols, 109 A. 882, 30 Del. 572. 
(11) Death by drowning of an em- 
ployee ordered to keep trespassers off 
central part of pond, due to breaking 
ice. Jillson v. Ross, 94 A. 717, 38 
R.I. 145. (12) Employee who bor- 
rowed truck for his own purposes, and 
returned it, but, because warehouse 
was locked, followed direction of fore- 
man and took truck to his own home, 
and in returning it next day was in- 
jured. Knowles v. North Dakota 
Workmen’s Compensation Bureau, 203 
N.W. 895, 52 N.D. 568. (13) Death of 
night watchman from assault with 
purpose of robbing him. Walther v. 
American Paper,Co., (Sup.) 98 A. 264 
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[rev 99 A. 263; 89 N.J.Law 732]. (14) 
Death of hoisting engineer during em- 
ployment, when electrocuted at place 
where he had gone to secure infor- 
mation concerning pay check at in- 
stance of one not authorized to direct 
him. Cassidy v. Eternit, Inc., 32 S.W. 
(2d) 75, 326 Mo. 342. (15) Injury to 
carpenter in attempting to turn on 
electric current for the purpose of 
putting in motion a grindstone ,on 


which he intended to sharpen his 
chisel. Wendt vy. Industrial Ins. Com- 
mission, -141 P. 311, 80 Wash. 111. 


fatally injured by 
freight elevator. Kovacs v. Manning, 
Maxwell & Moore, 137 A. 761, 106 
Conn. 250. (17) Pin in towel prick- 
ing thumb of janitor wiping brass 
cuspidor. Milwaukee First Nat. Bank 
v. State Industrial Commission, 154 
N.W. 847, 161 Wis. 526. (18) Fight- 
ing fire within neighbors’ contract for 
exchange of farm labor making in- 
jury compensable. Gabel vy. Indus- 
trial Accident Commission of State 
of California, 256 P. 564, 83 Cal.App. 
122. (19) Loss of eye when employee 
slapped by fellow servant on shoulder 
after altercation over horses of em- 
ployer turned around and brought 
his eye in contact with fellow seérv- 
ant’s finger. In re Heitz, 112 N.E. 
750, 218 N.Y. 148, L.R.A.1917A 344 
[rearg den 113 N.E. 1057, 218 N.Y. 
702]. (20) Injuries to assistant 
cook, sent by head cook for laundered 
aprons for commissary car crew. 
M. C. Threlkeld Commissary et al. 
vy. Industrial Accident Commission, 
255 P. 866, 82 Cal.App. 480. (21) In- 
jury to school principal when he was 
supervising a test to select a basket- 
ball team to represent the school of 
which he was principal, such being 
his duty. Milwaukee v. Industrial 
Commission, 151 N.W. 247, 160 Wis. 
238. (22) Indigent applicant, em- 
ployed as teamster in municipal 
woodyard, when proceeding to re- 
move household goods of indigent 
family, as directed by superintendent 
of yard. City of Oakland v. Indus- 
trial Accident Commission of State 
of California, 170 P, 430, 35 Cal.App. 
484. (23) Injury received while em- 
ployee was engaged in the regular 
work which it was his duty to per- 
form. In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558; Mercer y. 
Ott, 89 S.E. 952, 78 W.Va. 629; Par- 
tridge v. Whiteley, 8 B.W.C.C. 53. 
(24) Death of a plaintiff’s intestate 
as a result of being caught in an ele- 
vator shaft in a building where he 
was employed by defendant, which 
elevator decedent was operating at 
the time of the accident, being en- 
gaged in hoisting certain frames from 
one floor of the building to another by 
means of such elevator. Erickson v. 
American Well Works, 196 Ill.App. 
346. (25) A foreman whose duty in 
part was to enforce discipline, injur- 
ed while going to stop a fight between 
two of his men. In re Wharton, Op. 
Sol. Dept Labor 315. (26) Assistant 
crane operator injured while riding or 
walking alongside moving flat car 
with crane to coal pile where next 
task took him. M. P. Gustafson Co. 
v. Industrial Commission, 180 N.E. 
567, 848 Ill. 11. (27) Where the em- 
ployee had living quarters on a boat 
of the government, and while off 
duty, at about 5:30 A. M., left his bed- 
room for some unknown reason, fell 
overboard, and was drowned. In re 
Jenkins, Op. Sol. Dept. Labor 334. 
(28) Foreman of coal company’s yard, 
in charge of all its teams, part of his 


(16) Employee 
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he is reasonably fulfilling the duties of his em- 
ployment or engaged in doing something incidental 
The phrase “in the course of employment” 
refers to the time, place, and circumstances under 


duties being to stop any one of the 
teams under his charge from running 
away meeting his death as a result 
of trying to stop one of such teams 
running way, thereby trying to save 
his employer’s property. Ready & 
Callaghan Coal Co. v. Industrial Com- 
mission, 137° N.E. 422, 306 Ill. 112. 
(29) A servant of a brick company 
unloading coal who went under a coal 
car, and, while ‘there, was killed. 
Mercer v. Ott, 89 S.E. 952, 78 W.Va. 
629. (30) Deputy sheriff engaged for 
a single night to attend place of 
amusement and admit only those who 
produced tickets or whose names 
were furnished to him, and thereby 
acting as proprietor’s doorkeeper, and 
not as deputy sheriff, injured in at- 
tempting to prevent entrance of group 
who had no tickets. Rainbow Gar- 
dens v. Industrial Commission, 202 
N.W. 329, 186 Wis. 228. (81) Death 
of company’s police officer, also coun- 
ty patrolman, in quelling disturbance 
of assemblage in company’s hall. 
Stearns Coal & Lumber Co. v. Ball, 
291 S.W. 1018, 218 Ky. 607. (32) 
Foreman of a railroad section injured 
on the tracks. Papinaw v. Grand 
Trunk Ry. Co. of Canada, 155 N.W. 
545, 189 Mich. 441. (33) Where an 
employee was seized with an epilep- 
tic fit while standing on a scaffold 
and fell to the floor and was killed. 
Van Gorder v. Packard Motorcar Co., 
162 N.W. 107, 195 Mich. 588, L.R.A. 
1917E 522. 


93. Conn.—Stakonis v. United Ad- 
vertising Co., 148 A. 334, 336, 110 
Conn. 384; Taylor v. St. Paul’s Uni- 
versalist Church, 145 A. 887, 889, 109 
Conn. 178; Flanagan v. Webster & 
Webster, 142 A. 201, 202, 107 Conn. 
502; Larke v. John Hancock Mut. L. 
Ins. Co., 97 A. 320, 90 Conn. 303, L.R. 
A.1916E 584. 


Ga.—Employers’ Liability Assur. 
Corporation v. ontgomery, 165 S.E. 
903, 45 Ga.App. 634; U. S. Fidelity 
& Guaranty Co. v. Waymick, 155 S.E. 
366, 368, 42 Ga.App. 177 [aff 159 S.B. 
564, 173 Ga. 67]; New Amsterdam 
Casualty Co, v. Sumrell, 118 S.E. 786, 
30 Ga.App. 682. 


Idaho.—Logue v. Independent 
School Dist. No. 33, Ada County, 21 
P.(2d) 534, 535; Murdoch vy. Humes & 
Swanson, 6 P.(2d) 472, 474, 51 Idaho 
459; Zeier v. Boise Transfer Co., 254 
P. 209, 210, 43 Idaho 549. 


Ill.— Great Atlantic & Pacific Tea 
Co. v. Industrial Commission, 180 N. 
E. 460, 462, 847 Ill, 596, 83. A.L.R. 
1208; Union Starch & Refining Co. v. 
Industrial Commission, 176 N.E. 303, 
304, 344 Ill. 77; Landon y. Industrial 
Commission, 173 N.E. 49, 50, 341 Ill. 
51; A. L. Randall Co. v. Industrial 
Commission, 137 N.E. 435, 305 Ill. 558; 
N. K. Fairbank Co. v. Industrial Com- 
mission of Illinois, 120 N.E. 457, 458, 
2385 TM 11. 


Ind.—Jeffries v. Pitman-Moore Co., 
147 N.E. 919, 920, 83 Ind.App. 159; 
Nordyke & Marmon Co. v. Swift, 123 
N.E. 449, 71 Ind.App. 176; Granite 
Sand & Gravel Co. v. Willoughby, 123 
N.E. 194, 70 Ind.App. 112. 


Iowa.—Petersen v. Corno Mills Co., 
249 N.W. 408; Bushing v. Iowa Ry. & 
let Co., 226 N.W. 719, 728, 208 Iowa 


Mo.—Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d) 128, 130, 325 
Mo. 677 [cit C.J.]; Griffin v. Ander- 
son Motor Service Co., (App.) 59 S.W. 
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which the accident took place,®* and it is generally | held that the expression should be accorded a liberal 


(2d) 805, 806; Bise v. Tarlton, 
35 S.W.(2d) 993. 


Wash.—Hama Hama Logging Co. v. 
Department of Labor and Industries, 
288 P. 655, 657, 157 Wash. 96. 


To same effect see Coffey v. Coffey 
Laundries, 143 A. 880, 108 Conn. 493; 
Ryerson v. A. E. Bounty Co., 140 A. 
728, 729, 107 Conn. 370; Dambold v. 
Industrial Commission, 154 N.E. 128, 
129, 323 Ill. 377; Board of Education 
of City of Chicago v. Industrial Com- 
mission, 151 N.E. 499, 321 Ill. 23; 
Chicago, Wilmington & Franklin Coal 
Co. v. Industrial Commission, 135 N. 
B. 784, 303 Ill. 540, 544; Eugene Dietz- 
en Co. v. Industrial Board of Illinois, 
116 N.E. 684, 279 Ill. 11, Ann.Cas. 
1918B 764; Enfield v. Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Fogg’s Case, 182 A. 129, 125 
Me. 168; Cherry v. Magnolia Petrole- 
um Co., (Tex.Commn.App.) 45 S.W. 
(2d) 555, 556 [aff (Civ.App.) 24 S.W. 
(2d) 549, and cit C.J.J; Brown v. Bris- 
tol Last Block Co., 108 A. 922, 94 Vt. 
123; Gonyea v. Canadian Pac. R. Co., 
(Sask.) 7 B.W.C.C. 1041 [aff 7 B.W. 
C.c. 1029]. See also as recognizing 
various elements of the rule stated in 
the text W. R. Rideout Co. v. Pills- 
bury, 159 P. 435, 173 Cal. 132; Cox 
v. Kansas City Refining Co., 195 P. 
8638, 108 Kan. 320,19 A.L.R. 90; Mann 
v. Glastonbury Knitting Co., 96 A. 
868, 90 Conn. 116, L.R.A.1916D_ 86; 
In re Sanderson, (Mass.) 113 N.E. 
355; In re McPhee, 109 N.E. 633, 222 
Mass. 1; Novack v. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495; Mahowald v. Thompson-Starrett 
Co., 158 N.W. 9138, 159 N.W. 565, 134 
Minn. 113; Walther v. American Paper 
Co., (Sup.) 98 A. 264 [rev on other 
grounds 99 A. 263, 89 N.J.Law 7323 
Allen v. Millville, 95 A. 130, 87 N.J. 
Law 356; Boody v. K. & C. Mfg. Co., 
90 A. 859, 77 N.H. 208, L.R.A.1916A 
10, Ann.Cas.1914D 1280 and note; 
Risdale v. Steamship Kilmarnock, 
[1915] 1 K.B. 503, 8 B.W.C.C. 7; Pep- 
per v. Sayer, [1914] 3 K.B. 994, 7 B.W. 
C.c. 616; Aitken v. Finlayson, 7 B.W. 
G.C. 918, [1914]. S.C.7770; Anderson 
v. Fife Coal Co., 3 B.W.C.C. 539, [1910] 
§.C. 8; Lasturka v. Grand Trunk Pac. 
R. Co., (Alta.) 7 B.W.C.C. 1031; “Ken- 
nedy v. Grand Trunk Pac. R. Co., 
(Sask.) 7 B.W.C.C. 1046. Compare 
Kern v. Southport Mill, 141 So. 19, 174 
La. 432 [rev 136 So. 225, 19 La.App. 
338] (holding that the phrase means 
nothing more than that it must have 
taken place during the hours of em- 
ployment and not at any other place). 


[a] Definition explained.—The 
phrase ‘‘while he is reasonably fulfill- 
ing the duties of his employment,” in 
the above text definition, as regards 
compensation, has reference to the 
fact as to whether the employee in 
what he is doing is reasonably with- 
in scope of employment, and has no 
reference to reasonableness or unrea- 
sonableness of manner of perform- 
ance. Griffin v. Anderson Motor 
Service Co., (Mo.App.) 59 S.W.(2d) 
805. 


[b] Other definitions.—(1) An ac- 
cident arises in the course of his em- 
ployment ‘if it occurs while he is 
doing what a man so employed may 
reasonably do within a time during 
which he is employed and at a place 
where he may reasonably be during 
thar time to do that thing.’’ Walther v. 
American Paper Co., (Sup.) 98 A. 264, 
265 [rev on other grounds 99 A. 263, 
89 N.J.Law 782]; Bryant v. Fissell, 
86 A. 458, 460, 84 N.J.Law 72 [aff 96 
A. 1101, 88 N.J.Law 693]; Wickham 


(App.) i Glenside Woolen Mills, 168 N.E. 


46, 252 N.Y..11; Conrad v. Cook- 
Lewis Foundry Co., 153 S.E. 266, 269, 
198 N.C. 723; O’Leary v. North Da- 
kota Workmen’s Compensation Bu- 
reau, 243 N.W. 805, 808, 62 N.D. 457; 
Shockley v. Morristown Produce & 
Ice Co., 11 S.W.(2d) 900, 903, 158 
Tenn. 148; Moore v. Manchester, Ltd., 
[1910] A.C. 498. (2) “An injury is re- 
ceived ‘in the course of the employ- 
ment’ when it comes while the work- 
man is doing the duty which he is 
employed to perform.” Michigan 
Transit Corporation v. Brown, 56 F. 
(2d) 200, 202; Ex parte Majestic Coal 
Co., 93 So. 728, 730, 208 Ala, 86; Ocean 
Accident & Guarantee Corp. v. Indus- 
trial Commission of Arizona, 257 P. 
641, 642, 32 Ariz. 265; Mann v. Glas- 
tonbury Knitting Co., 96 A. 368, 90 
Conn. 116, L.R.A.1916D 86; Alexander 
v. Industrial Board, 117 N.E. 1040, 
1042, 281 Ill. 201; Pace v. Appanoose 
County, 168 N.W. 916, 918, 184 Iowa 
498; In re McNichol, 102 N.E. 697, 
215 Mass. 497, L.R.A.1916A 306; Met- 
ting v. Lehr Const. Co., 32 S.W.(2d) 
121, 123, 225 Mo.App. 1152; Industrial 
Accident Board v. Brown Bros. Lum- 
ber Co., 292 P. 902, 904, 88 Mont. 375; 
Okmulgee Gin.Cox v. Fields, (Ok1.) 
26 P.(2d) 186; Rush Const. Co. v. 
Woodward, 14 P.(2d) 409, 159 Okl. 
72; Loffland Bros. Co. v. Velvin, 3 P. 
(2d) 855, 152 Okl. 83; Consolidated 
Pipe Line Co. v. Mahon, 3 P.(2d) 844, 
152 Okl. 72; Harmers’ Gin: Co. ¥. 
Cooper, 294 P. 108, 147 Okl. 29, 30; 
Texas Indemnity Ins. Co. v. McLaury, 
(Tex.Civ.App.) 54 S.W.(2d) 862. (3) 
“An injury arises in the course of 
employment if it occurs as to time, 
place, and circumstance during the 
employment or in the course of activ- 
ities tcidental thereto at a place 
where the workman may properly be 
found and under circumstances that 
negative the idea of voluntary self- 
infliction or any statutory bar.” But- 
ler’s Case, 145 A. 394, 128 Me. 47. 
(4) “If the employee is doing what 
his employment calls for, and doing it 
in the way he is expected by the em- 
ployer to do it, then the injury aris- 
es in the course of the employment.” 
Stakonis v. United Advertising Co., 
148 A. 334, 336, 110 Conn. 384. (5) “If 
the servant at the time of the injury 
was doing something he was author- 
ized to do, or which may be fairly in- 
ferred from the nature of his em- 
ployment and the duties incident to 
it, he may be said to have been in 
the course of employment.” Vayto 
v. River Terminal & Railway Co., 18 
Ohio N.P.N.S. 305, 325. (6) Accident 
arises “in course of emvloyment” if 
it occurs “while the employee is per- 
forming a duty imposed on him by his 
employer and connected with his em- 
ployment.” MHerberson vy. Great Falls 
Coal & Wood Co., 273 P. 294, 296, 83 
Mont. 527. (7) “In course of em- 
ployment” means “that it happened 
while the employee was at work in his 
employer’s services.” Cox vy. Kansas 
City Refining Co., 195 P. 863, 864, 
LOSeikan. 1/320; 3.19) ALR. 90. 73) oIn= 
jury arises in ‘course of employ- 
ment” “if employee is doing what em- 
ployment calls for and doing it in the 
way he is expected by the employer 


to do it.” Stakonis v. United Ad- 
vertising® Co., 148 A. 334, 336, 110 
Conn. 384 (9) “An employee is in 


the course of his employment while 
he is performing the obligation of his 
contract of employment.” Industrial 
Commission of Ohio v. Davison, 160 
NB. 6935, 118 Ohio (St 1800 x10) 
“Phrase ‘in course of employment’ 
connotes an injury sustained in the 


performance of some required duty 
done directly or incidentally in the 
service of the employer.” Industrial 
Commission of Ohio v. Ahern, 162 N. 
E. 272, 119 Ohio St. 41, 59 A.L.R. 367. 
(11) Injury is received “in course of 
employment” ‘when at the time the 
injury is received is engaged 
at the work he is employed to perform 
or some duty incidental thereto.” 
Struve v. City of Fremont, (Neb.) 250 
N.W. 663, 664; Speas v. Boone Coun- 
ty, 227 N.W. 87, 318, 119 Neb. 58. 


[ec] Phrase includes all injuries 
received while employed in further- 
ing the employer’s business and inju- 
ries received on the employer’s prem- 
ises while engaged in a specifically 
prescribed task or‘act which the em- 
ployee deems necessary for the inter- 
est of the employer. Bushing v. Iowa 
Ry. & Light Co.,~226 N:W. 719, 208 
Iowa 1010. 


[d] Master and servant relation 
essential.—Injury to be received in 
course of employment cannot occur 
independent of relation of master and 
servant. Speas vy. Boone County, 227 
N.W. 87, 318, 119 Neb. 58. 


[e] Tests.—(1) Generally, scope 
of contract of employment furnishes 
determinative test of whether acci- 
dent is compensable as “arising in 
course of employment.” Sylcox v. 
National Lead Co., 38 S.W.(2d) 497, 
225 Mo.App. 543. (2) Test of: mas- 
ter’s liability under the compensation 
act is one of contract rather than con- 
duct, and, if the employee is within 
contemplation of contract, if he is 
doing that which by his contract is 


made his duty, then he is in the 
course of his employment. Leonard 
v. Cranberry Furnace Co., 265 S.W. 


543, 150 Tenn. 346. (8) It is the work 
which the workman i8 performing at 
the time of his injury which deter- 
mines whether he is engaged in the 
discharge of his duty under his em- 
ployment. Sugar Valley Coal Co. v. 
Drake, 117 N.E. 937, 66 Ind.App. 152. 
(4) In an action for compensation for 
accidental injury, if an employee was 
“doing his regular work,” it neces- 
sarily follows that he was injured in 
the course of employment. Beers’ 
Case,, 130 -A.» 350; 125) Me. 1. (5), dt 
the employee was engaged in or was 
furthering his employer’s business at 
the time of injury, he was ‘in the 
course of his employment.” Burch- 
field v. Department of Labor and In- 
dustries, 4.P.(2d) 858, 165 Wash. 106. 
(6) Where master’s business is being 
so directly facilitated by act of serv- 
ant, in which he is engaged at time of 
injury, that such act can fairly be 
called business of master, he is liable. 
Ford Motor Co. v. Industrial Commis- 
sion of Utah, 231 P. 432, 64 Utah 425. 


94 Ala.—Mobile Liners v. McCon- 
nell, 126 So. 626, 220 Ala. 562. 


Ga.—New Amsterdam Casualty Co. 
v. Sumrell, 118 S.E. 786, 30 Ga.App. 


682. 
Idaho.—Walker v. Hyde, 


1104, 438 Idaho 625. 


Ill.—Vincennes Bridge Co, v. In- 
dustrial Commission, 184 N.E. 603, 
351 Ill. 444; Irwin-Neisler & Co. v. 
Industrial Commission, 178 N.E. 357, 
346 Ill. 89; Herald Printing & Sta- 
tionery Co. v. Industrial Commission, 
177 N.E. 701, 345 4ll. 25; Board of 
Education of City of Chicago v. In- 
dustrial Commission, 151 N.E. 499, 
321 Ill. 23; Makarewicz v. Hoyt Metal 
Co., 262 Ill.App. 327; Kelly-Atkinson 
Construction Co. v. Foreman Bros. 
Banking Co., 218 Ill.App. 345. 


Kan.—Cox v. Kansas City Refining 


253 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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construction in conformity to the humanitarian pur- 
poses of the compensation acts,®* but at the same 
time without disregard for the plain meaning of the 
Jt has been considered that, where the 
statute does not define the phrase, it is reasonable 
to suppose that the legislature intended it to have 
the ordinary meaning it carried at’ common law,°7 
although it is also held that the intendment is less 
restrictive than under the common-law definition.°® 


terms.°® 


In Pennsylvania an injury must “arise in the 
eourse of the employment,” °° that phrase being 
broad enough to include every injury received on 
the premises of the employer during the hours of 
employment so long as the nature of the employment 
demands the employee’s presence there,? regardless 


Co., 195 P. 863, 108 Kan. 320, 19 A.L. 
za 0k 


Ky.—A. C. Lawrence Leather Co. 
v. Barnhill, 61 S.W.(2d) 1, 249 Ky. 
437; Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
WAcTsR.) O24. 


Me.—Sullivan’s Case, 147 A. 431, 
128 Me. 353; Butler’s Case, 145 A. 394, 
128 Me. 47; Paulauskis’ Case, 135 A. 
824, 126 Me. 32; Foge’s Case, 132 A. 
129, 125 Me. 168; Fournier’s Case, 113 
A. 270, 120 Me. 236, 23 A.L.R. 1156. 


Mich.—Hopkins y. Michigan Sugar 
Co., 150 N.W. 325, 184 Mich. 87; Hills 
v. Blair, 148 N.W. 243, 182 Mich. 20; 
Rayner vy. Sligh Furniture Co., 146 
N.W. 665, 180 Mich. 168. 


Minn.—Rautio v. International 
Harvester Co., 231 N.W. 214, 180 
Minn. 400. 


Mo.—Metting v. Lehr Const. Co., 
32 S.W.(2d) 121, 225 Mo.App. 1152. 


Mont.—Landeen y. Toole County 
Refining Co., 277 P. 615, 85 Mont. 41. 


N.J.—Walther vy. American Paper 
Co., (Sup.) 98 A. 264 [rev on other 
grounds 99 A. 263, 89 N.J.Law 732]. 


N.C.—Goodwin v. Bright, 163 S.E. 
576, 202 N.C. 481; Hunt y. State, Ad- 
jutant General’s Department, 161 S.E. 
203, 201 N.C. 707; Harden v. Thomas- 
ville Furniture Co., 155 S.BE. 728, 199 
N.C. 733; Conrad v. Cook-Lewis Foun- 
dry Co., 153 S.E. 266, 198 N.C. 723. 


N.D.—O’Leary v. North Dakota 
Workmen’s Compensation Bureau, 
243 N.W. 805, 62 N.D. 457. 


Paar T. I. O. v. Lewis, 24 P.(2d) 
the 


Or.—Larsen vy. State Industrial Ac- 
cident Commission, 295 P. 195, 135 Or. 
Low: 


Tex.—Consolidated Underwriters v. 
Saxon, (Civ.App.) 250 S.W. 447 [rev 
on other grounds (Commn.App.) 265 
S.W. 143]; Lumbermen’s Reciprocal 
Ass’n y. Behnken, (Civ.App.) 226 S. 
W. 154 [aff 246 S.W. 72, 112 Tex. 103, 
28 A.L.R. 1402]. 


Utah.—Utah Apex ‘Mining Co. v. 
Industrial Commission of Utah, 248 P. 
Ay “ Utah 537, 49 A.L.R. 415 [quot 


Wash.—Hama Hama Logging Co. v. 
Department of Labor and Industries, 
288 P. 655, 157 Wash. 96. 


W.Va.—Archibald_ v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


Sask.—Kennedy v. Grand Trunk 
Pacific R. Co., 6 Sask.L. 286. 


See also Enfield v. Certain-Teed 
Products Co., 283 N.W. 141, 211 Iowa 
1004 (fundarnentally embraced in the 
phrase “in course of employment” 
are time and place of employment). 


Arising out,of employment as re- 


£ 
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ferring to causal connection see supra 
§ 397. 


95. Van Osdale v. Industrial Com- 
mission of Ohio, 26 Ohio N.P.N.S. 487; 
Vayto v. River Terminal & Railway 
Co., 18 Ohio N.P.N.S. 305; Hill v. De- 
partment of Labor and Industries, 
(Wash.) 24 P.(2d) 95. 


96. Hill v. Department of Labor 
and Industries, supra. 


97. Utah Copper Co. v. Industrial 
Commission, 217 P. 1105, 62 Utah 33, 
33. A.L.R, 1327.09 See also, Jett. v. 
Turner 10 Son 02 ctor wAla,acoos 
(holding that the definition in com- 
pensation statute must be construed 
in connection with legal meaning of 
course of employment). 


98. Hovedsgaard v. Grand Rapids 
Store Equipment Corporation, 5 P. 
(2d) 86, 138 Or. 39 


99. McCarthy v. General Electric 
Co., 143 A. 116, 293 Pa. 448, 60 A.L.R. 
1288; Houlehan y. Pullman Co., 124 
A. 640, 280 Pa. 402; Cawley v. Ameri- 
can Railway Express Co., 120 A. 108, 
276 Pa. 160; Riley v. Carnegie Steel 
Co. 119 AY 832) 276" Pal 823 (Callihan 
v. Montgomery, 115 A. 889, 272 Pa. 56; 
Clark v. Lehigh Valley Coal Co., 107 
A. 858, 264 Pa. 529; Lane v. Horn & 
Hardart Baking Co., 104 A. 615, 261 
Pa. 329; Sinko v. Bethlehem Steel Co., 
159 Pa.Super. 357; Sinko v. Bethle- 
hem Steel Co., 159 A. 230, 104 Pa.Su- 
per. 357; Meenan v. Municipal Pavy- 
ing Co., 94 Pa.Super.Ct. 379; Granville 
v. Scranton Coal Co., 76 Pa.Super. 
335; Hole vy. Savage Fire Brick Co., 
75 Pa.Super. 454; Spizzirri v. Kraus, 
73 Pa.Super. 476; Manley v. State 
Workmen’s Insurance Fund, 13 Pa. 
Dist.&Co. 80; Britt v. Sandusky, 7 
Pa.Dist.&Co. 461; Warr v. Dick Bros., 
Inc., 6 Pa.Dist.&Co. 288. 


[a] . Mere fact of employment does 
not justify award of compensation 
for employee’s death, for the injury 
must be inflicted while the employee 
is engaged in the course of it. Cronin 
v. American Oil Co., 148 A. 476,.298 
Pa. 336. 


1. Shoffler v. Lehigh Valley Coal 
Co., 189 A. 192, 290 Pa. 480; Callihan 
v. Montgomery, 115 A. 889, 272 Pa. 
56; Sinko v. Bethlehem Steel Co., 159 
A. 230, 104 Pa.Super. 357; Johnson v. 
Baldwin Locomotive Works, 98 Pa. 
Super. 28; Oldinsky v. Philadelphia 
& Reading Ceal & Iron Co., 92 Pa. 
Super. 328; Berlin v. Crawford, 86 Pa. 
Super. 283; Reynolds vy. Rolinson, 8 
Pa.Dist.&Co. 8. 


[a] Act provides that the term 
“Injury by an accident in the course 
of his employment’ as used in this 
article, shall not include an injury 
caused by an act of a third person in- 
tended to injure the employee because 
of reasons personal to him and not 
directed against him as an employee 
or because of his employment; but 
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of whether his presence at the particular place where 
the injury occurred was actually required, if there 
is nothing to prove a virtual abandonment of the 
course of the employment by the injured person or 
that at the time of the injury he was engaged in 
something foreign to it.? ‘ 
dent may be from the condition of the premises 
or from the operation of the employer’s business,° 
with neither negligence, contributory negligence, nor 
willfulness as factors. If the injury occurs off the 
premises it must appear that it happened while the 
injured employee was actually engaged in the fur- 
therance of the business or affairs of his employer.® 


The cause of the acci- 


In Texas it is required that the injury arise in the 
course of the employment; ® moreover, the statute 


shall include all other injuries sus- 
tained while the employee is actually 
engaged in the furtherance of the 
business or affairs of the employer, 
whether upon the employer’s prem- 
ises or elsewhere, and shall include 
all other injuries caused by the condi- 
tion of the premises or by the opera- 
tion of the employer’s business or af- 
fairs thereon, sustained by the em- 
ployee, who thought not so engaged, is 
injured upon the premises occupied 
by or under the control of the em- 
ployer, or upon which the employer’s 
business or affairs are being carried 
on, the employee’s presence thereon 
being required by the nature of the 
employment.” Hale vy. Savage Fire 
Brick Co., 75 Pa.Super. 454, 456. 


2. Shoffller vy. Lehigh Valley Coal 
Co., 1389 A. 192, 290 Pa. 480; Callihan 
v. Montgomery, 115 A. 889, 272 Pa. 56; 
Sinko v. Bethlehem Steel Co., 159 A. 
230, 104 Pa.Super. 357; Johnson vy. 
Baldwin Locomotive Works, 98 Pa. 
Super. 28; Oldinsky v. Philadelphia 
& Reading Coal & Iron Co., 92 Pa.Su- 
per. 328; Berlin v. Crawford, 86 Pa. 
Super. 283; Spizzirri v. Krouse, 73 
Pa.Super. 476; Reynolds v. Rolinson, 
8 Pa.Dist.&Co. 8. 


[a] Claimant held not engaged in 
business of his employer when in- 
jured. Bucher v. American Fruit 
Growers Co., 16 Pa.Dist.&Co. 96. 


3. Shoffler v. Lehigh Valley Coal 
Co., 189 A. 192, 290 Pa. 480. 


4. Shoffler v. Lehigh Valley Coal 
Co., supra. 


5. Zenker v. Zenker, 93 Pa.Super. 
255; Slipp v. Fidelity & Casualty Co. 
of New York, 91 Pa.Super. 526; Mil- 
ler vy. John Dunlop’s Sons, 16 Pa.Dist. 
&Co. 632. 


[a] MQlustrations—(1) A truck 
driver, who also worked on employ- 
er’s trucks in and about the employ- 
er’s premises, was in the course of 
employment when injured while 
working on truck. Young vy. Gold- 
smit-Black, Inc., 156 A. 571, 102 Pa. 
Super. 291. (2) An employee of a 
summer camp enlarging a drainage 
ditch when injured was in the regu- 
lar course of his employers’ business. 
Dunlap _v. Paradise Camp, 101 Pa. 
Super. 339. (3) Boss on construction 
work is engaged in furtherance of 
employee’s business when injured on 
Sunday trip to secure truck drivers. 
Kelling v. Froemming Bros., 135 <A. 
129, 287 Pa. 471. 


Injuries on and off premises gen- 
erally see infra §§ 438-442. 


6. Fidelity Union Casualty Co. v. 
Arnold, (Tex.Commn.App.) $1 S.W. 
(2a) 90 Laff (Civ.App.) 40 S.W.(2d) 
954]; Indemnity Ins. Co. of North 
America v. Garsee, (Tex.Civ.App.) 54 
S.W.(2d) 817; Southern Surety Co. v. 
Shook, (Tex.Civ.App.) 44 S.W.(2d) 
425; Hayden y. Consolidated Under- 
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particularly defines what is meant by, and included 
within, the phrase,‘ and under such statutory defini- 
tion it is essential that there must be a concurrence 
of two elements,’ namely, the injury must have to 
do with, and must originate in, the employer’s busi- 
ness,® and it must be received while the employee is 
engaged in or about the furtherance of the affairs 
or business of his employer,t® whether on the prem- 
An injury has to do with, and 
originates out of, the work or business of the em- 
ployer when it results from a risk necessarily, ordi- 
narily, or reasonably ineident to the conduct of such 
In order to be engaged in or 
about the affairs or business of his employer. it is 


ises or elsewhere.?1 


work or business.1? 


writers, (Tex.Civ.App.) 40 S.W.(2d) 
167; Watts v. Continental Casualty 
Co., (Tex.Civ.App.) 10 S.W.(2d) 1028 
[rev on other grounds (Commn.App.) 
18 S.W.(2d) 591]; Associated Employ- 


ers’ Reciprocal v. Griffith, (Tex.Civ. 
App.) 264 S.W. 346; American In- 
demnity Co. v. Dinkins, (Tex.Civ. 


App.) 211 S.W. 949. 


[a] Injuries held to arise in course 
of employment.—(1) Injury of em- 
ployee received in stepping on needle, 
after leaving telephone installed in 
his home and paid for by employer, 
upon completion of call made in con- 
nection with employer’s business, is 
cempensable as “arising in course of 
employment.” Security Union Ins. 
Co. v. McClurkin, (Tex.Civ.App.) 35 
S.W.(2d) 240. (2) Automobile acci- 
dent injury to salesman while return- 
ing from duck hunting expedition 
with employer’s general manager and 
two customers is in the course of his 
employment. Commercial Casualty 
Ins. Co. v. Strawn, (Tex.Civ.App.) 44 
S.W.(2d) 805. 


7. See case infra this note. 


[a] Statute defines the phrase by 
excluding from it certain injuries 
caused by acts of God, or by intoxi- 
cation, or by purposeful injury by 
third persons for personal reasons, 
but expressly includes all other in- 
juries of every kind and character 
having to do with, and originating in, 
the work, business, trade, or profes- 
sion of the employer received by an 
employee while engaged in or about 
the furtherance of the affairs or busi- 
ness of his employer whether upon 
the employer’s premises or else- 
where. Atna Life Ins. Co. v. Mat- 
thews, (Tex.Civ.App.) 47 S.W.(2d) 
667. 


8. Adtna Life Ins. Co. v. Burnett, 
(Tex.Commn.App.) 283 S.W. 783; U. 
S. Casualty Co. vy. Hardie, (Tex.Civ. 
App.) 294 S.W. 672 [aff (Commn. 
App.) 299 S.W. 871]; American In- 
_ demnity Co. v. Dinkins, (Tex.Ciy. 

App.) 211 S.W. 949. 


9. U. S. Casualty Co. v. Hardie, 
(Tex.Commn.App.) 299 S.W. 871; In- 
demnity Insurance Co. of North 
America v. Scott, (Tex.Commn.App.) 
298 S.W. 414; Attna Life Ins. Co. v. 
Burnett, (Tex.Commn.App.) 283 S.W. 
783; Aitna Life Ins. Co. v. Matthews, 


(Tex.Civ.App.) 47 S.W.(2d) 667; Me- 
Dowell vy. Security Union Ins. Co., 
(Tex.Civ.App.) 10 S.W.(2d) 782; Lon- 


don Guaranty & Accident Co. vy. 
Smith, (Tex.Civ.App.) 290 S.W. 774; 
Texas Employers’ Ins. Ass’n y. Bailey, 
(Tex.Civ.App.) 266 S.W. 192; Ameri- 
ean Indemnity Co. v. Dinkins, (Tex. 
Civ.App.) 211 S.W. 949. 


10. U. S. Casualty Co. v. Hardie, 
(Tex.Commn.App.) 299 S.W. 871 [aff 
(Civ.App.) 294 S.W. 672]; Indemnity 
Ins. Co. of North America v. Scott, 
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(Tex.Commn.App.) 298 S.W. 414 [aff 
(Civ.App.) 278 S.W. 347]; Aitna Life 
Ins. Co. v. Burnett, (Tex.Ccommn. 
App.) 283 S.W. 783; Maryland Casual- 
ty Co. vy. Smith, (Tex.Civ.App.) 40 S. 
W.(2d) 913; Wynn vy. Southern Sure- 
ty Co., (Tex.Civ.App.) 26 S.W.(2d) 
691; Columbia Casualty Co. v. Kee, 
(Tex.Civ.App.) 11 S.W.(2d) 529; Mc- 
Dowell vy. Security Union Ins. Co., 
(Tex.Civ.App.) 10 S.W.(2d) 782; Lon- 
don Guaranty & Accident Co. v. 
Smith, (Tex.Civ, PR). 290 S.W. 774; 
Texas Employers’ Ins. Ass’n y. Bailey, 
(Tex.Civ.App.) 266 S.W. 192; Ameri- 


can Indemnity Co. v. Dinkins, (Tex. 
Civ.App.) 211 S.W. 949. 
fa] Language explained.—Lan- 


guage while “engaged in or about 
furtherance of affairs or business of 
his employer,” in. compensation stat- 
ute, means while engaged in helping 
forward, or concerned in progress of, 
affairs or business of employer. 
Maryland Casualty Co. v. Smith, 
(Tex.Civ.App.) 40 S.W.(2d) 913. 


[b] Illustrations.—4((1) Refining 
company’s employee rolling coke in 
wheelbarrow to stoke boilers in refin- 
ing plant is engaged in “usual course 
of employer’s business” as regards 
compensation for injuries. Indemnity 
Ins. Co, of North America v. Harris, 
(Tex.Civ.App.) 53 S.W.(2d) 631. (2) 
Theater manager is “engaged in fur- 
therance of employer’s business” 
within the compensation act, at time 
of death in airplane accident, while 
flying on authorized mission to ad- 
vertise theater. Constitution In- 
demnity Co. v. Shytles, 47 F.(2d) 441. 
(3) However, nurseryman’s helper, 
killed by automobile on highway 
while taking heifer elsewhere for 
breeding, did not sustain “injuries 
having to do with and originating in” 
nursery business, notwithstanding 
cows were valuable thereto. Georgia 
Casualty Co. v. Hill, (Tex.Civ.App.) 
30 S.W.(2d) 1055 [aff (Commn.App.) 
45 S.W.(2d) 566]. 


11. McDowell v. Security Union 
aS: Co., (Tex.Civ.App.) 10 S.W.(2d) 


Necessity that injury be on prem- 
ises generally see infra §§ 438-442. 


12. U. S. Casualty Co. v. Hardie, 
(Tex.Commn.App.) 299 S.W. 871 [aff 
(Civ.App.) 294 S.W. 672]; ‘Erwin v; 
Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 68 S.W.(2d) 1076; In- 
demnity Ins. Co. of North America 
v. Garsee, (Tex.Civ.App.) 54 S:W.(2d) 
817: Aetna Life Ins. Co. v. Matthews, 
(Tex.Civ.App.) 47 S.W.(2d) 667; 
Southern Surety Co. v. Shook, (Tex. 
Civ.App.) 44 S.W.(2d) 425; Security 
Union Ins. Co. v. McClurkin, (Tex. 
Civ.App.) 35 S.W.(2d) 240; Petroleum 
Casualty Co. v. Green, (Tex.Civ.App.) 
11 S.W.(2d) 388; Lumbermen’s Re- 
ciprocal Ass’n v. Behnken, (Civ.App.) 
226 S.W. 154 [aff 246 S.W. 72, 112 
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not necessary that the employee should have been 
at the time of his injury discharging some specific 
duty required of his employment, it being sufficient 
that he was at the time engaged in doing something 
incidental to the employment,'* and it is immaterial 
that the vehicle the employee was riding in at the 
time of his injury was the property of the employee 
and not of his employer.*4 


[§ 405] b. Period and Place of Employment.*® 
The period of employment, is not confined to the 
period for which wages are paid,'® and may extend 
beyond the hours of the employee’s actual labor,** 
the relation of master and servant existing wherever 


x 
Tex. 103, 28 A.L.R. 1042]. 


[a] Where risk not concomitant of 
work.—Compensabié injury of em- 
ployee may originate in employee’s 
work done in furtherance of employ- 
er’s business, when risk of injury is 
not necessary concomitant of work. 
Security Union Ins. Co. v. McClurkin, 
(Tex.Civ.App.) 35 S.W.(2d) 240. 


13. Petroleum Casualty Co. v. 
Green, (Tex.Civ.App.) 11 S.W.(2d) 


14. Maryland Casualty Co. v. 
ea (Tex.Civ.App.) 40 S.W.(2d) 
15. Cross references: 


Employee away from working place 
see infra § 458. 


Injuries: 


Away from plant or premises see 
infra § 438. 


Before: 


Entering on, or leaving, employ- 
ment see infra § 435. 


Or after working hours see infra 
§§ 436, 437. 


Intervals or temporary cessation of 
work see infra §§ 455-457. 


16. Larke v. John Hancock Mut. 
Lu. Ins. Go., "97 “A... 320," 90 Conn. 803, 
L.R.A.1916E 584; Blovelt v. Sawyer, 
[1904] 1 K.B. 271, 6 W.C.C. 16. 


17. Munn v. State Industrial Bd,, 
113 N.E. 110, 274 Ill. 70; De Mann v. 
Hydraulic Engineering Co., 159 N.W. 
380, 192 Mich. 594; “Milwaukee v. Alt- 
hoff, 145 N.W. 238, 156 Wis. 68, L.R.A. 
1916A 327; Riley v. Holland, [1911] 
1 K.B. 1029,.4 B.W.C.C. 155; Gane. 
Norton Hill Colliery Co., [1909] 2 K. 
B. 539, 2 B.W.C.C. 42; Sharp v. John- 
son,, [1905]. 2. K.B..139, 7 W.C.C. 28; 
Holmes vy. Great Northern R. Co., 
[1900] 2 Q.B. 409, 2 W.C.C. 19; May 
v. Ison, 7 B.W.C.C. 148, 110 L.T.Rep. 
N.S. 525; Fitzpatrick v. Hindley Field 
Colliery Co., 4 W.C.C. 7 [dism appeal 
3 W.C.C. 37]. See In re Hott, Op. Sol. 
Dept. Labor 302 (holding that a work- 
man whose employment required him 
to occupy sleeping and living quar- 
ters furnished by the government, 
injured after hours, but at quarters, 
is injured in the course of employ- 
ment); In re Giovanni, Op. Sol. Dept. 
Labor 287 (holding that a workman 
injured by an explosion while on the 
premises of the government waiting 
for work ‘to begin is injured in the 
course of employment). 


{a] “Checking out” not conclusive 
test.—Where claimant could not leave 
his machine until his relief arrived, 
but had checked out at the time of the 
injury without leaving the premises, 
as his partner had not arrived, the 
injury occurred in the course of his 
employment. Archambald v. Lake 
Champlain Pulp & Paper Co., 198 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 405-406] 


the servant is under the master’s control and sub- 
Further, the employment 
does not cease until a reasonable means for departure 
from the employer’s premises has been afforded.'® 
It is a question of fact up to what point of time the 
employment may be said to continue after the em- 


ject to his directions.1§ 


ployee has ceased working.?° 
Place of employment. 


S. 679, 204 App.Div. 651. 


18. Papinaw v. Grand Trunk R. 
Co., 155 N.W. 545, 189 Mich. 441; Scott 
v. Payne Bros., Inc., 89 A. 927, 85 N. 
J.Law 446; Newark Pav. Co. v. Klotz, 
$1 A. 91, 85.N.J.Law 432° [aff 92° A. 
1086, 86 N.J.Law 690]; Milwaukee v. 
Althoff, 145 N.W. 238, 156 Wis. 68, 
L.R.A.1916A 327. See Susznik v. Al- 
ger Logging Co., 147 P. 922, 76 Or. 189, 
Ann.Cas.1917C 700 (where complain- 
ant had never reached the _ point 
where work could be assigned to him, 
and was held not an employee with- 
in the statute). 


[a] Dlustrations—(1) An injury 
to a miner who came in contact with 
a hanging piece of slate, while walk- 
ing from the room in which he had 
been working along an entry to the 
bottom of the shaft, after quitting 
work, is in the course of employment. 
Sedlock v. Carr Coal Min., etc., Co., 
159. Pp. .9, 98 Kan. 680, L.R.A.1917B 
372. (2) Where the employee was 
engaged by a government official on 
one day to proceed to a certain point 
on a succeeding day, carrying with 
him for a distance of eight miles cer- 
tain tools and equipment of the gov- 
ernment, which were necessary for 
the work in hand to be done, and be- 
fore reaching the destination the €m- 
ployee was injured by one of the tools 
which he was carrying, the injury was 
in the course of employment which 
began when he started on the journey 
with the tools. In re Connor, Op. Sol. 
Dept. Labor 330. 


19. Barbeary v. Chugg, 8 B.W.C.C. 
37,,112 L.T.Rep.N.S. 797. 


20. Smith v. South Normanton 
Colliery Co., [1903] 1 K.B. 204, 5 W. 
CxO 142 


21. Milwaukee vy. Althoff, 145 N.W. 
238, 156 Wis. 68, L.R.A.1916A 327. 


[a] “At the plant” as used in 
Washington act.—‘‘Sections 3 and 5, 
in classifying the injuries by the 
place where they occur, both contain 
the expression: ‘Whether upon the 
premises or at the plant or, he being 
in the course of his. employment, 
away from the plant of his employer.’ 
‘At the plant’ may include less or 
more than ‘on the premises,’ depend- 
ing on the relative extent of the two; 
but these two expressions show an 
intention not to limit the application 
of the law to real property bounda- 
ries.” Meese v. Northern Pac. R. Co., 
206 F. 222, 225 [rev on other grounds 
Qh FO 2b4ape 127 C.CLAS 622. (cert gr 
34 S.Ct... 676, 234 U.S.7758, 58 L.Ed. 
1579, rev 36 S.Ct. 223, 239 U.S. 614, 
60 L.Ed. 467)]. 

22. Larke v. John Hancock Mut. 


L. Ins. Co., 97 A. 320, 90 Conn. 303, 
L.R.A.1916E 584; Sedlock v. Carr Coai 


The place of employment 
is not confined to the place at which the workman 
is employed,?! but may inelude the places on the 
master’s premises traversed by the employee in going 
to and from his work?? and the places used by the 
employee with the master’s consent.?3 
the fact that the injury occurs on the employer’s 
premises is of some weight in determining whether 
the injury was “in the course of employment.?* 
Where the employee, for his own purposes, has left 
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the place at which his work is performed and has 
broken the continuity of his employment, an ac- 
cident which happens during such break in the 
employment cannot be held to happen in the course 
of the employment; 7° but on the other hand, a work- 
man is not deprived of the right to compensation 


by the fact that he has gone where it was not his 


However, 


Min., etc., Co., 159 P. 9, 98 Kan. 680, 

L.R.Acl917B M25 Papinaw Vv. Grand 

ees Re 'Co:, 155 N.W. 545, 189 Mich. 
aus 


23. Larke v. John Hancock Mut. 
L. Ins. Co., 97 A. 320, 90 Conn. 303, 
L.R.A.1916EH 584; In re Von Htte, 111 
N.E. 696, 223 Mass. 56, L.R.A.1916D 
641; Papinaw v. Grand Trunk R. Co., 
155 N.W. 545, 189 Mich. 441; State v. 
Meeker County Dist; 150 N.W. 
623, 128 Minn. 221. See In re Nellis, 
Op. Sol. Dept. Labor 286 (holding 
that a fireman employed in the Canal 
Zone, injured while performing serv- 
ice outside territory under control of 
the United States, was injured in the 
course of employment). 


[a] Dlustration.—A foreman of a 
Section on a railroad was required to 
mail out his pay rolls so that they 
would reach the office not later than 
the first of the month. He was also 
required to be on call during the 
night, and in case of storms was sup- 
posed, on his own motion, to clean 
Switches and to see that they were 
in proper working order. On the 
night of Jan. 30, 1914, which was 
stormy, deceased walked down the 
railroad tracks to a station to mail 

is pay roll, and informed his wife 
that he might be late because of car- 
ing for the switches. It was held 
that in such case, deceased, while 
using the tracks, was not a tres- 
passer, but was on the right of way 
in the employer’s business, whether 
he was going to mail his reports or 
to visit the switches. Papinaw v. 
Grand Trunk R. Co., 155 N.W. 545, 189 
Mich, 441. 


24. Sedlock v. Carr Coal Min., etc., 
Co., 159 P. 9, 98 Kan. 680, L.R.A.1917B 
372; In re Harbroe’s Case, 111,N.E. 
709, 223 Mass. 139, L.R.A.1916D 933; 
De Voe v. New York State R. Co., 
113) ON. 256 208) N. Ya. 38, RRA. 
1917A 250. Compare In re McPhee, 
109 N.E. 633, 222 Mass. 1, 5 (where the 
court said: “The circumstance that 
the deceased was not upon the estate 
of his employer at the time of re- 
ceiving his injuries is of slight sig- 
nificance. He was not absent upon 
his own buSiness as in Parker v. Ship 
Black Rock, [1915] A.C. 725, 8 BW. 
C.Ci7327., but directly upon the busi- 
ness of his employer in attempting 
to protect its property from danger 
by fire’’). 


25. Reed v. Great Western R. Co., 
[19,09] A.C? 32. 2, B.W.C.C. 109; War- 
ren v. Hedley’s Colliery Co., 6 BW. 
C.C. 136; Thomson yv. Flemington Coal 
Co., 4 B.W.G.C., 406,° [1941] S.C: 823; 
Watson v. Sherwood, 2 B.W.C.C. 462; 
Millers v. North British Locomotive 
Co., 2 B.W.C.C.. 80, 46 Sc.L.Rep. iB: 
Cogdon y. Sunderland Gas (COn ee 


duty to go, if he practically gets back and resumes 
his work before the accident happens.”° 
tion obviously becomes one of fact in each case.?? 


[§ 406] c. Acts Included or Excluded.*® 
at the time of the injury the employee is engaged in 
a voluntary act not accepted by, or known to, his 
employer and outside of the duties for which he is 
employed, the injury cannot be said to be in the 
course of the employment.?° 
departure or apparent departure from the strict 


The ques- 


Where 


However, not every 


W.C.C. 156; Lavery v. Grand Trunk 
ee? 48 Que.Super. 278, 24 Dom.L.R. 


26. Low v. General Steam Fishing 
Coi5:! [19099 VAiC4'523," 2) Bew.CsG, 565 
Warren v. Hedley’s Colliery Co., 6 B. 
W.C.C. 136; Keenan v. Flemington 
Coal Co., 40 Sce.L.Rep. 144. 


27. Warren vy. Hedley’s Colliery 
Co., 6 BW.C.C, 136. 


28. Particular causes, circumstanc- 
Hu eae tae etch of injury see infra 
( 


_ 29. Ala.—Bullard v. Cullman Head- 
ing Co., 124 So. 200, 220 Ala. 143. 


Cal.—San Francisco & S. Ry. Co. 
v. Industrial Accident Commission of 
California, 258 P. 86, 201 Cal. 597 [aff 
(App.) 251 P. 931]; Ruff v. Industrial 
Accident Commission, 11 P.(2d) 17, 
123 Cal.App. 168; Standard Lumber 
Co. v. Industrial Accident Commission 
ee gee ies 212 P. 720, 60 Cal.App. 


Conn.—Reeves v. John A. Dady 
Corporation, 113 A. 162, 95 Conn. 627; 
eine v. Downs, 109 A 170, 94 Conn: 


Ill.— Great Atlantic & Pacific Tea 
Co. v. Industrial Commission, 180 N. 
BE. 460, 347 Ill. 596, 83 A.L.R. 1208; 
Litchfield & M. Ry. Co. v. Industrial 
Commission, 178 N.E.'69, 345 Ill. 260; 
George S. Mepham & Co. v. Industrial 
Commission, 124 N.E. 540, 289 Ill. 484; 
Eugene Dietzen Co. v. Industrial 
Board of Illinois, 116 N.E. 684, 279 
Wy id1, Anns Cas.1918B 764. 
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Iowa.—wWalker v. 
ery Corporation, 240 N.W. 725, 
Iowa 1134. 


_ Ky.—Consolidation Coal Co, v. Rat- 
lift, 288.S.W; 1057,. 217% Ky. 103. 


La.—Nance v. United Fruit Co., 131 
So. 738, 15 La.App. 316; Liner v. Riv- 
erside Gravel Co., 127 So. 146, 13 La. 
App. 664. 


Mich.—Hall v. Village of Montague, 
200 N.W. 133, 228 Mich. 484; Carna- 
han v. Mailometer Co. 6 TON W. 19; 
201 Mich. 153; Bayer v. Bayer, 158 N. 
W. 109, 191 Mich. 423; Clark v. Clark, 
155 N.W. 507, 189 Mich. 652; Spooner 
v. Detroit Saturday Night Co., 153 N. 
bi 657, 187 Mich. 125, L.R.A.1916A 


ye sitter Rourke v. Percy Vittum 
, 207 N.W. 636, 166 Minn. 251. 


con. —Babcock v. School Dist. No. 
107, Cedar Bluffs, 243 N.W. 831, 123 
Neb. 491; Gale v. Krug Park Amuse- 
ment Co., 208 N.W. 739, 114 Neb. 432, 
46 A.L.R. 1213. 


N.Y.—Clark v. Voorhees, 131 N.E. 
5538, 281 N.Y. 14; De Voe v. New York 
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course of the employment will be a bar to the em- 


ployee’s right of compensation,*° 


State’R. Co., 113 N.E. 256, 218 N.Y. 
318, L.R.A.1917A 250; Andrews v. Em- 
porium Forestry Co., 230 N.Y.S. 707, 
224 App.Div. 327 [rev on_ other 
grounds 166 N.BH. 336, 250 N.Y. 592]; 
In xe Cole, 178 N.Y.S. 451, 189 App. 
Div. 306; Johnson v. Seaburg Mfg. 
Co., 207 N.Y.S. 401, 211 App.Div. 241. 


Ohio.—Bowers v. Industrial Com- 
mission of Ohio, 24 Ohio N.P.N.S. 56; 
Verkamp v. Industrial Commission of 
Ohio, 19 Ohio N.P.N.S. 62. 


Okl.—Lynch-Davidson Lumber Co. 
v. Root, 23 P.(2d) 716, 164 Okl. 218. 


Pa.—Hunter v. American Steel & 
Wire Cosil4i Al635;' 293) Pa. L038; 
Shoffler v. Lehigh Valley. Coal Co., 
139 A. 1192, 290 Pa. 480; Zenker’ v- 
Zenker, 93 Pa.Super. 255; Schott v. 
Highland Township School Board, 17 
Pa.Dist.&Co. 557; Fekete v. Glen Al- 
den Coal Co., 12 Pa.Dist.&Co. 542; 
Beamer vy. Stanley Co. of America,-11 
Pa.Dist.&Co. 295. 


S.D.—Stratton v. Interstate Fruit 
Co., 199 N.W. 117, 47 S.D. 452; Wilson 
v. Dakota Light & Power Co., 186 
N.W. 828, 45 S.D. 175. 


Tenn.—Leonard y. Cranberry Fur- 
nace Co., 265 S.W. 5438, 150 Tenn, 346. 


Utah.—Rich v. Industrial Commis- 
sion, 15 P.(2d) 641, 80 Utah 511. 


W.Va.—United States Coal & Coke 
Co., 92 S.E. 559, 80 W.Va. 295, L.R.A. 
1918B 1118. 


Eng.—Lowe v. Pearson, [1899] 1 Q. 
B. 261, 1 W.C.C. 5;. Dougal v. West- 
brook, 6 B.W.C.C. 705; Whiteman v. 
Clifden, 6 B.W.C.C. 49; Smith v.. Mor- 
rison, 5 B.W.C.C. 161; McDaid v. Steel, 
ANE WiC Co4l2, t911 1. S.C.1 8595, Kerr, 
v. Baird, 4 B.W.C.C. 397, [1911] S.C. 
701; Cronin v. Silver, 4 B.W.C.C. 221; 
Jenkinson v. Harrison, 4 B.W.C.C. 194; 
Weighill v. South Heaton Coal Co., 4 
B.W.C.C. 141; Whelan v. Moore, 2 B. 
W.C.C. 114; McAllan v. Perthshire 
County Council, 8 F. (Ct.Sess.) 783; 
Hendry v. Caledonian R. Co., [1907] S. 
C. 732; Edwards vy. International Coal 
Co., 5 W.C.C. 21; Losh v. Evans, 5 
IWECE CSET, 119 Daa Re Lae, 


Que.—Roy v. Lemieux, 56 Que.Su- 
per. 341. 


Sask.—Bechtel v. 
R. Co., 9 Sask.L. 3. 


{a] Mlustrations.—(1) Where one 
who was employed to operate an en- 
gine and a dynamo in the basement 
went to one of the upper floors, and 
there volunteered to take some other 
workmen to the next floor above in 
the elevator as a personal favor to 
them, and was killed while doing so, 
his death did not result from injuries 
arising out of, and in the course of, 
his employment, and the master is 
not liable therefor under the work- 
men’s compensation act. Spooner v. 
Detroit Saturday Night Co., 153 N.W. 
657,.187 Michi i125,,L.R.A1916A 17: 
(2) Where one employed to operate 
paint mixers in a factory in which 
millwrights were employed volunteer- 
ed to remove a belt, the condition of 
which did not affect his work, and 
before the foreman could stop him 
placed himself in such position that 
he could not save himself from inju- 
ry, there can be no recovery under 
the workmen’s compensation act. 
George S. Mepham & Co. v. Industrial 
Commission, 124 N.E. 540, 289 Ill. 484. 
(3) An accident sustained by one em- 
ployed to bear off heading from a 
heading machine, while operating a 
bolting saw without knowledge of his 
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for a man does 


employer or foreman, is not within 
his employment. Bullard v. Cullman 
Heading Co., 124 So. 200, 220 Ala. 143. 
(4) ‘Where a carpenter, foreman in 
the employ of his brother who was 
erecting a dwelling, engaged in a fight 
with men attempting to unload bricks 
on to the property, and such men 
returned the next day with reinforce- 
ments, whereupon an altercation en- 
sued between them and the foreman, 
his employer coming out from _ the 
house and taking charge of the diffi- 
culty, and a fight ensued, in which 
the foreman’s activities were confined 
to keeping back the reinforcements, 
and he was struck in the eye by.a 
piece of iron thrown by one of the 
attacking party, his employer was not 
liable for the injury, since it was 
in no sense received in the course of 


employment under the workmen’s 
compensation act (Pub. Acts [Ex. 
Sess. 1912], No. 10), the employer 


having taken charge of the centro- 
versy, and the foreman’s act in keep- 
ing off the reserve force being an un- 
solicited and voluntary service. Clark 
v. Clark, 155 N.W. 507, 189 Mich. 652. 
(5) An employee ordered to “stand 
by” to await the arnival ef a derrick 
for loading a vessel is not “in course 
of employment’? when attempting to 
board other vessel six hundred feet 
distant. Nance vy. United Fruit Co., 
131 So. 738, 15 La.App. 316. (6) 
Employees under orders to unload cer- 
tain “mixer wings” from the deck of 
a launch to a pier, who were injured 
when they saw a city scavenger wag- 
on dumping a load near by, and went 
over to look on, dynamite caps in the 
load exploding, were not within the 
workmen’s compensation act. Cennell 
v. Oscar Daniels Co., 168 N.W. 1009, 
2034 MiIchol7 307 Av Rot 01.ceC7)) ins 
jury to an iron molder who climbed 
on a traveling crane to show a ma- 
chinist whose duty it was to repair 
the crane what ought to be done is 
not received in the course of his em- 
ployment. Bischoff v. American Car, 
etc., Co., 157 N.W. 34, 190 Mich. 229. 
(8) Where a laborer employed by an- 
other to unload a car was called by a 
station agent, not authorized to em- 
ploy him, to assist him to close the 
door of a box car near by, just as 
the laborer was about to leave for 
home, and was injured in so doing, 
the accident did not occur in the 
“course of employment” by the rail- 
road company. Farrington v. U. S. 
Railroad Administration, 127 N.E. 272, 
228 N.Y. 564. (9) A laborer having 
gotten his fingers frozen in the course 
of employment, who later burned his 
fingers at home by accidentally set- 
ting fire to the bandages, was not in- 
jured as to the burn in the course of 
employment. In re Rockwell, Op. Sol. 
Dept. Labor 307. (10) A workman off 
duty, but on the premises of employ- 
ment, volunteering a piece of work 
and meeting with an accident result- 
ing in his death, was not injured in 
the course of employment. In re 
Simpson, Op. Sol. Dept. Labor 316. 
(11) A laborer or fire patrolman in 
the forest service, who while in quar- 
ters furnished by the government for 
living purposes attempted to cléan a 
pistol belonging to a fellow employee, 
was not injured in the course of em- 
ployment. In re Brown, Op. Sol. 
Dept. Labor 328. (12) Where the em- 
ployee was furnished living quarters 
on the premises, and while en route 
from a store thereon to his quarters 
and while off duty he stepped aside 
from the usual path of travel to ob- 
serve the operations of an electric 
wood saw, his death from being struck 
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not cease to be an employee because at certain in- 
stants of time he is not actually engaged in work 


by a piece of wood thrown from the 
saw was not in the course of employ- 
ment. In re Gilson, Op. Sol. Dept. 
Labor 326. (13) Where an employee 
on the premises during the noon hour 
stopped to pick up a baseball from 
the street to return it to players in 
the field and was struck by an auto- 
mobile, he was not injured in the 
course of employment. In re 
Schlechter, Op. Sol. Dept. Labor 331. 


{[b] Becoming stranger or licensee. 
—An employee voluntarily stepping 
aside from his employment without 
necessity occupies the position of a 
stranger or licensee. Shoffler v. Le- 
A veils’, Coal Ce., 139 A. 192, 290: 

a. 480. 


[c] Injury off duty by employer.—. 
Where an employee, not himself at 
fault, is injured while off duty, by 
negligence of his employer or coem-: 
ployee in the course of his employ- 
ment, he is not entitled to compen- 
sation, although he may sue for dam-: 
ages. Cox y. United States Coal & 
Coke Co., 92.S.E. 559, 80 W.Va. 295, 
L.R.A.1918B 1118. 


30. Ala.—Ex parte Majestic Coal 
Co., 98 So. 728, 208 Ala. 86. 


N.Y.—Babington vy. Yellow Taxi 
Corporation, 164 N.E. 726, 250 N.Y. 14, 
61 A.L.R. 1354; Corrina v. De Bar-. 
bieri, 160 N.E. 397, 247 N.Y. 357. 


S.D.—Stratton v. Interstate Fruit 
Co., 199 N.W. 117, 47 S.D. 452. 


Tenn.—American Casualty Co. v. 
McDonald, 57 S.W.(2da) 795; Shockley 
v. Morristown Produce & Ice Co., 1L 
S.W.(2d) 900, 158 Tenn. 148. 


Wis.—Simmons v. Industrial Com- 
mission of Wisconsin,s 248 N.W. 443,. 
211 Wis. 445. 


[a] Rules for determination.—. 
“The work which one is employed 
to do, when construed in a reasonably 
broad and comprehensive way, does. 
limit and mark out ‘his employment,” 
within the meaning of the statute. 
Of course, the scope of such partic- 
ular employment may be enlarged. 
for the time being by the directions: 
of some superior who has authority 
and in the case of an actual emer-— 
gency it may be held that any reason-- 
able attempt to preserve the em-- 
ployer’s property is within the gen- 
eral lines of an employee’s duty. But 
ordinarily the scope of a workman’s. 
employment is defined by the things 
he is employed to do, and the things. 
reasonably and fairly incident there-- 
to.” Bischoff v. American Car, ete.,. 
Co., 157 N.W. 34, 36, 190 Mich. 229. 


[b] Discussion of rnle.—The scope- 
of employment of a workman within 
the compensation act includes the do- 
ing of things not directly connected 
with the work, but which reasonably 
may be done within the time of em- 
ployment, and the controlling factor 
in determining whether one is In the: 
course of employment is whether at. 
the time of the accident he was with- 
in the orbit, area, scope, or sphere of’ 
his employment, and he may be im 
the general area of the employment,, 
although not engaged in the particu- 
lar duty for which he was employed, 
or in any work ingidental thereto. 
Danville, U. & C. Ry.“Co. V. Industrial 


serps tes 138 N.E. 289, 307 Ill. 
{c] Abandonment as test.—In or- 


der that an employee’s departure from 
his duties should not bar his right to 
compensation, the departure must not 
amount to abandonment but must be 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or, as it is sometimes phrased, “manipulating the tool 
‘in the course of 
the employment” includes all of those reasonable 
things which the employment impliedly permits as 
well as those expressly provided inthe contract of 
employment.*? Thus a workman may do those things 
which any reasonable person might do under similar 
circumstances without taking himself outside the 
scope of his employment although they are not strict- 


of his calling.” + 


innocent or inconsequential. Hunter 
v. American Steel & Wire Co., 141 A. 
635, 293 Pa. 108. 


[d] Departure not conclusive.—A 
departure from the strict line of the 
employee’s duties does not conclu- 
sively establish that he was acting 
entirely outside his employment when 
injured. Corrina v. De Barbieri, 160 
N.E. 397, 247 N.Y. 357, 


[e] Honest discharge of duty.—An 
employee, doing an act not specifical- 
ly directed or departing from the usu- 
al methods of performing work in an 
honest attempt to discharge his duty, 
does not necessarily deprive himself 
or his dependents of the right to com- 
pensation for his injury or death. 
Czuczko v. Golden-Gary Co., 177 N.E. 
466, 179 N.E. 19, 94 Ind.App. 47. 


{f] Slight deviation from direct 
line of employment would not remove 
an employee from “performance of 
service growing out of and incidental 
to empioyment.’”” Simmons Co. v. In- 
dustrial Commission of Wisconsin, 
248 N.W. 4438, 211 Wis. 445. 


Acts: 
sy DEES NEY, generally see infra § 


Reasonably incidental to employment 
see infra text and note 85, 


31. Cal.—Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission of California, 262 BP. 309, 
202 Cal. 688, 58 A.L.R. 1392. 


Md.—Boteler v. Gardiner-Buick Co., 
165 A. 611, 164 Md. 478. 


Mass.—Bell’s Case, 130 N.E. 67, 238 
Mass. 46; In re Von Ette, 111 N.E. 
696, 223 Mass. 56, L.R.A.1916D 641; 
In re Sundine, 105 N.E. 4338, 218 Mass. 
1, L.R.A.1916A 318. 


N.J.—Scott v. Payne Bros., Inc., 89 
A. 927, 85 N.J.Law 446. 


B.C.—Evans y. British Columbia 
Electric R. Co., 29 West.L.R. 435, 7 
West.Wkly. 121. 


32. San Bernardino County v. State 
Industrial Accident Commission, 
(Cal.) 20 P.(2d) 673; Hartford Acci- 
dent & Indemnity Co. v. Industrial 
Commission of California, 262 P. 309, 
202 Cal. 688, 58 A.L.R. 1892; Ramezik 
v. Winona Machine & Foundry Co., 
218 N.W. 545, 174 Minn. 156; Novack 
v. Montgomery Ward & Co., 198 N.W. 
290, 158 Minn. 495; Terlecki v. 
Strauss, 89 A. 1023, 85 N.J.Law 454 
[aft 92 A. 1087, 86 N.J.Law 708]; Alex- 
ander v. T’cdd, (B.C.) 7 Dom.L.R. 877, 
1 West.Wkly. 720. 


[a] Effect of employer’s listing of 
employment.—The workmen’s com- 
pensation act covers duties ordinarily 
performed by the employee in the em- 
ployment listed and returned to the 
compensation bureau by the employer 
in his application for classification. 
O'Leary v. North Dakota Workmen's 
Compensation Bureau, 243 N.W. 805, 
62 N.D. 457. 


33. Ala.—-Ex parte Majestic Coal 
Co., 93 So. 728, 208 Ala. 86. 


Idaho.—Murdoch v. Humes & Swan- 
strom, 6 P.(2d) 472, 51 Idaho 459. 


Ill.—F. Becker Asphaltum Roofing 


‘ 


The expression ‘ 
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Co. v. Industria] Commission, 164 N. 
BH. 668, 333 Ill. 340. 


Ind.—National Biscuit Co. v. Roth, 
146 N.E. 410, 83 Ind.App. 21; Nor- 
dyke & Marmon Co. v. Swift, 123 N.E. 
449, 71 Ind.App. 176. 


Ky.—Warfield Natural Gas Co. Vv. 
Muncy, 50 S.W.(2d) 548, 244 Ky. 218, 


N.J.—Barrese v. Standard Silk Dye- 
ing Co., 163 A. 439, 10 N.J.Misc. 1290 
{aff 161 A. 658, 10 N.J.Misc. 892, aff 
166 A. 179, 110 N.J.Law 565]. 


N.Y.—Waters y. William J. Taylor 
Co., 112 N.E. 727, 218 N.Y. 248, L.R.A. 
1917A 347. 


[a] Extent of right—An employee 
does not step aside from his employ- 
ment and lose the protection of the 
workmen’s compensation act by a 
temporary deviation from his usual 
vocation when he is doing a reasona- 
bly necessary act at the time and 
place to the end that the work and 
business of the employer may be 
properly conducted or preserved, the 
safety and health of the human and 
physical agencies therein engaged be 
conserved, and the ways, works, ma- 
chinery, or plant safeguarded. Ex 


peat Majestic Coal Co., 93 So. 728, 


08 Ala, 86, 


34. Hartz v. Hartford Faience Co., 
97 A. 1020, 90 Conn. 539; Ross v. 
Thomas, [1899] 1 Q.B. 1015, 1 W.C.C. 
9; Baird v. Robson, 7 B.W.C.C. 925; 
Henneberry v. Doyle, 5 B.W.C.C. 580; 
Goslan v. Gillies, [1907] S.C. 68; 
guson v. Brick, (Alta.) 7 
1054; McCormick v. A. T. 
Lumber Co., 18 B.C. 57, 9 Dom.L.R. 
392, 23 West.L.R. 10, 7 B.W.C.C. 1025 
[dism appeal 7 Dom.L.R. 732 (apply- 
ing 4 Dom.L.R. 657)]. 


[a] Reason for rule.—‘‘A rule of 
law, which put such an employee out- 
side his usual course of employment 
and so deprived him of his right to 
compensation for an injury suffered, 
would punish energy and loyalty and 
helpfulness and promote sloth and 
inactivity in employees. It would 
certainly prove detrimental to indus- 
try, and such a spirit of disregard of 
the master’s interest, if carried into 
all of the work, would in time cripple 
the industry. Besides, the rule 
would be impractical. One trade 
must occasionally overlap another, if 
the work is to go on expeditiously and 
productively.” Hartz v. Hartford 
Pesen ce Co., 97 A. 1020, 1021, 90 Conn. 
539. 


Kelliher 


{b] Illustrations.—(1) Act of a 
stoker in attempting to replace bolt 
of a fuel conveyor. McCormick v. A. 
T. Kelliher Lumber Co., 18 B.C. 57, 9 
Dom.L.R. 392, 23 West.L.R. 10, 7 B.W. 
C.C. 1025 [dism appeal 7 Dom.L.R. 
732 (applying 4 Dom.L.R. 657)]. (2) 
Accident to a laborer employed in a 
steam joinery shop, whose duties were 
not connected with the management 
of the machinery, while assisting a 
machineman to replace some loose 
belting on the machinery while in 
motion. McQuibban v. Menzies, 37 
Sc.L.Rep. 526. (3) Shipping clerk 
departing temporarily from his usu- 
al vocation to lift a barrel, an act 
necessary to be done by someone, he 
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ly in the line of duty. Therefore if a workman de- 
parts temporarily from his usual vocation to per- 
form some act necessary to be done by some one for 
his master, he does not cease to be acting in the 
course of his employment; ** neither, where the em- 
ployee is injured while doing something not strictly 
within his obligatory duty, but which is incidental 
thereto, he may be said to have gone outside the 
course of his employment®® if the acts are of benefit 


did not cease to be acting in course of 
employment. Hartz v. Hartford Fai- 
ence Co., 97 A. 1020, 90 Conn. 539. (4) 
A boy employed in the respondents’ 
boot factory was engaged at his ordi- 
nary work on a machine in the finish- 
ing room on the upper story. By the 
factory regulations the hands were 
forbidden to change from one ma- 
chine to another. An imperfectly 
molded insole was brought up among 
others to the finishing roof from the 
ground floor. An overseer directed 
the boy to bring the insole down- 
stairs and to have it remolded. The 
boy had not been expressly forbidden 
to touch the molding machine. The 
operator in charge of this machine 
was temporarily absent and the boy 
did not wait for his return, but at- 
tempted to remold the sole himself, 
and in doing so received injuries 
which resulted in the loss of three 
fingers. It was held that the boy 
was entitled to compensation. Tobin 
v. Hearn, [1910] 2 Ir. 689. (5) Vol- 
untary fireman, who responded to a 
call of fire on a power line pole:in an 
inclosure and was electrocuted when 
he took hold of gate charged with 
electricity to prevent gate from ob- 
structing the exit of the power com- 
pany’s superintendent, who had driv- 
en into the inclosure to shut off the 
current, was acting within the scope 
of his employment. Stevens v. Vil- 
lage of Nashwauk, 200 N.W. 927, 161 
Minn. 20. 


35. U.S.—Constitution Indemnity 
Co. v. Shytles, 47 F.(2d) 441. 


Ala.—Stith Coal Co. v. Alvis, 141 
So. 6638, 224 Ala. 603; Sloss-Sheffield 
Steel & Iron Co, v. Thomas, 127 So. 
165, 220 Ala. 686. 


Cal.—Pacific Employers’ Ins. Co. v. 
Industrial Accident Commission of 
California, 249 P. 83, 79 Cal.App. 195. 


Colo.—Ryan v. Industrial Commis- 
sion, 3 P.(2d) 300, 89 Colo, 393; In- 
dustrial Commission y. Ernest Irvine, 
Inc., 212 P. 829, 72 Colo. 573.- 


Conn.—Ohmen v. Adams Bros., 146 
A. 825, 109 Conn. 378; Mann v. Glas- 
tonbury Knitting Co., 96 A. 368, 90 
Conn. 116, L.R.A.1916D 86. 


Ill—Munn vy. Illinois Industrial 
Bd., 113 N.E. 110, 274 Ill. 70; Ryan 
Co. v. Sanitary Dist. of Chicago, 236 
Tll.App. 511. 


La.—Labostrie vy. Weber, 180 So. 
885, 15 La.App. 241; Dartez v. Ster- 
ling Sugars, 7 La.App. 414; Baugh v. 
Scotland Lumber Co., 5 La.App. 348. 


Mass.—Haskins’ Case, 158 N.E. 845, 
261 Mass. 486; Bell’s Case, 130 N.E. 
67, 238 Mass. 46; In re McPhee, 109 
N.E. 633, 222 Mass. 1. 


Mich.—Beaudry vy. Watkins, 158 N. 
A 16, 191 Mich. 445, L.R.A.1916F 


Minn.—Nygaard Vv. Throndson 
Bros., 217 N.W. 370, 173 Minn. 441; 
Schonberg v. Zinsmaster Baking Co., 
217 N.W. 491, 173 Minn. 414; State v. 
St. Louis County Dist. Ct. 151 N.wW. 
912, 129 Minn, 176. 


Mo.—Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
[aff 50 S.W.(2d) 1047, 330 Mo. 706]. 
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to the employer and not purely personal to the em- 
Where the ac! of the employee outside of 
his duties is for the mutual convenience of the em- 


ployee.*® 


N.J.—Scott_v. Payne Bros., Inc., 89 
A. 927, 85 N.J.Law 446; Wettstein v. 
Whitall-Tatum Co., 127 A. 323, 3 N. 
J.Mise. 99. 


N.Y.—Van Gee v. Korts, 169 N.E. 
370, 252 N.Y. 241; Martucci v. Hills 
Bros. Co., 156 N.Y.S. 833, 171 App.Div. 
370. 


Okl.—Sinclair Pipe Line Co. v. 
State Industrial Commission, 272 P. 
1030, 134 Okl. 300; Invader Oil & Re- 
fining Co. v. Ridenhour, 239 P. 910, 
112 Okl. 52. 


Pa.—Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265; Ryan v. Press 
Pub. Co., 93 Pa.Super. 468; Saylor v. 
Gehley’s Carpet Store, 9 Pa.Dist.&Co. 
509. 


Utah.—Frandsen Vv. Industrial 
Commission of Utah, 213 P. 197, 61 
Utah 354 [quot C.J.]. 


Wis.—Conveyors’ Corporation of 
America v. Industrial Commission of 
Wisconsin, 228 N.W. 118, 200 Wis. 
512; Zurich Accident Liability Ins. 
Co. v. Industrial Commission of Wis- 
consin, 213 N.W. 630, 198 Wis. 32. 


Eng.—Evans y. Holloway, 7 B.W.C. 
C. 248; May v. Ison, 7 B.W.C.C. 148, 
110 L.T.Rep.N.S. 525. 


Man.—Holland vy. Rumley, 27 Man. 
263. 


[a] Illustrations.—(1) An injury 
received while an employee -whose 
duty it was to replace electric light 
bulbs was endeavoring to make a key 
to unlock the screen covers placed 
over the lights was in the scope of 
his employment. State v. St. Louis 
County Dist. Ct., 151 N.W. 912, 129 
Minn. 176. (2) A’ store employee 
making a week-end automobile trip 
to a resort is within his employment 
of entertaining an agent selling goods 
to his employer. Ocean Accident & 
Guarantee Corporation v. Industrial 
Commission of Arizona, 257 P. 641, 
32 Ariz. 265. (8) Where decedent, a 
syrup boiler in defendant company’s 
fruit canning establishment, left his 
work of boiling syrup to help anoth- 
er employee start a freight elevator 
which was used generally by decedent 
and other employees in handling sup- 
plies and in other incidental ways and 
which had become immovable 
through the fouling of its cable, and 
worked the cable loose, which caused 
the elevator to fall, inflicting his fatal 
injury, the accident was in the course 
of employment. Martucci vy. Hills 
Bros. Co., 156 N.Y.S. 833, 171 App.Div. 
370. (4) Endeavoring to save the 
master’s property from fire is “in 
course.” Munn y. Illinois Industrial 
Bd:, 1123 N.B. 110,274 TIRE70snAsso- 
ciated Employers’ Reciprocal vy. State 
Industrial Commission, 200 P. 174, 82 
Okl. 229. (5) Delivery boy on a bi- 
cycle catching hold of the rear of a 
motor truck is ‘in course.” Beaudry 
v. Watkins, 158 N.W. 16, 191 Mich. 
445, L.R.A.1916F 576. (6) Where it 
was shown that the place where the 
company kept tools used by claim- 
ant was unsafe in that they were oft- 
en removed so he could not get them, 
a finding that the making of a tool 
box within which to keep tools se- 
curely locked so that he could get 
them without delay was beneficial to 
the employer and within the scope of 
employment was justified. Kimber- 
ly-Clark Co. v. Industrial Commis- 
sion, 203 N.W. 737, 187 Wis. 53. (7) 
Where the employee with others was 
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employer.*? If 


furnished living quarters on a boat 
by the government and was drowned 
while going in a small boat to get 
fellow employees who had been on 
shore and were returning for the 
night, death occurred in the course of 
employment. In re House, Op. Sol. 
Dept. Labor 325. 


36. Globe Indemnity Co. v. Indus- 
trial Accident Commission of State of 
California, 284 P. 661, 208 Cal. 715; 
Pacific Indemnity Co. v. Industrial 
Accident Commission, 288 P. 129, 105 
Cal.App. 535; Payne y. Industrial Ac- 
cident Commission, 258 P. 620, 84 Cal. 
App. 657; A. L. Randall Co. v. Indus- 
trial Commission, 137 N.E. 435, 305 
Ill. 558; Martin vy. Henry Card & Co., 
183 N.Y.S. 88, 193 App.Div. 6; Ross 
v. Genesee Reduction Co., 168 N.Y.S. 
51, 180 App.Div. 846; Callihan v. 
Montgomery, 115 A. 889, 272 Pa. 56. 


[a] Courts are not inclined to be 
too severe where workmen are in- 
jured while attempting. to further 
their employer’s business even 
though the attempt.be somewhat out- 
side the. precise‘scope of the employ- 
ment. <A. L. Randall Co. v. Industrial 
ee ee 137 N.E. 435, 305 Til. 

58. 


37. Engles Copper Mining Co. v. 
Industrial Accident Commission, 192 
BP. 845, 183 Cal. 714, 11 A.L.R. 785; 
Mann v. Glastonbury Knitting Co., 
$6 A. 368, 369, 90 Conn. 116, L.R.A. 


1916D 86; Sunnyside Coal Co. vy. In- 
dustrial Commission, 126 N.E. 196, 
291 Till. 528. 


“An act which is quite outside of 
the servant’s duties, and is not in 
itself or in the manner of doing ita 
consequence of the conditions sur- 
rounding the performance of those 
duties, cannot be brought within. the 
scope of the employment, except by 
procf of the special assent of the 
employer, actual or imputed. In as- 
certaining the scope of the servant’s 
employment it has long been the rule 
to take into account what the serv- 
ant was required to do, the conditions 
surrounding the performance of his 
work, and also whatever else, with 
the knowledge and assent of the em- 
ployer, he actually did do. Further 
than that we cannot go, because the 
relation is contractual, and, except by 
a valid exercise of the police power, 
its terms cannot be enlarged or varied 
without the consent of both parties. 
It is quite true, under the Workmen’s 
Compensation Act, that when the 
scope of the employment is once as- 
certained, any injury arising out of 
and in the course of it is to be com- 
pensated for, although the employee 
acted in a negligent or unusual way. 
This is the principle on which the 
claimant’s counsel relies, contending 
that the scope of the employment 
had been enlarged by the known cus- 
tom of heating bottles at the mouth 
of the hot-air pipe, and that therefore 
the claimant is entitled to compensa- 
tion, although he attempted: to heat 
his bottle on this occasion in an un- 
usual way. But, when the injury 
arises from his own act, the claim- 
ant must first show that the act which 
caused it was within the scope of 
his employment; and, if the act is 
one which has no direct relation to 
his employment or to the conditions 
surrounding the work, there is no pre- 
sumption that the master has assent- 
ed to it in advance, and therefore it 
cannot be brought within the scope 
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ployer and the employee, he must.show that the act 
was done with the knowledge and the assent of the 


a workman whose duties are not 


of his employment at all, except by 
evidence affirmatively showing that 
it was done with the knowledge and 
assent of the employer. And, if the 
knowledge and assent of the employ- 
er as shown by the evidence is limit- 
ed to a particular way of doing such 
an act, it follows that the act, if done 
in an unusual way, may or may not 
be within “the scope of the employ- 
ment according to the circumstances 
of the case. As to such acts the 
scope of the employment is coexten- 
sive with the master’s knowledge and 
assent. The scope of the employ- 
ment is to be determined, like the 
scope of any other contractual rela- 
tion, by the mutual intent of the par- 
ties, which, ina case like this, ulti- 
mately rests on the intent of the 
master, to be ascertained upon the 
principle that one intends the natur- 
al consequences of that which he has 
permitted to be done.” Mann v. Glas- 
tonbury Knitting Co., supra. 


[a] Application of rule.—(1) The 
foreman of a knitting room of a mill 
in which the employees were accus- 
tomed to place their coffee and tea 
bottles at noon in the mouth of a 
galvanized iron pipe discharging 
heated air into the dry room was in- 
jured when his hand, containing his 
bottle, came into contact with the 
revolving fan inside the pipe when 
he attempted to place the bottie 
therein to heat, not where it was the 
custom so to do, but through a door 
in the pipe in an adjoining room. The 
court said: “The issue then takes _ 
the form of an inquiry whether the 
claimant’s act in putting his bottle 
into the hot-air pipe in an adjoining 
room was a natural consequence of 
the master’s permission to heat bot- 
tles in the dry room at the mouth 
of the hot-air pipe; so that the mas- 
ter in assenting to the latter custom 
of heating bottles may fairly be said 
to have assented. also to the claim- 
ant’s deviation from that custom. 
We think not. The finding is that 
the usual custom was to heat the 
bottles in the dry room at the place 
where the heated air was emitted. 
In the room adjoining the dry room 
there was an opening in this pipe 
consisting presumably of a small 
door. On this particular occasion 
the claimant, to quote the language 
of the commissioner, ‘instead of plac- 
ing his bottle at the mouth of the 
pipe in the dry room, went around 
and attempted to place it inside the 
pipe through the door hereinbefore 
described, not knowing that inside 
the pipe was a revolving fan.’ We 
think it is quite clear that the mas- 
ter’s assent to the custom of heating 
bottles in the dry room at the mouth 
of the pipe cannot reasonably be said 
to involve his assent to the claim- 
ant’s act of going into another room 
and attempting to put his bottle in- 
side of the hot-air pipe through a 
door which led to a revolving fan. 
The finding of the commissioner does 
not contain any facts which tend to 
show that the master ought reason- 
ably to have expected the claimant 
to do this; and, in os absence of any 
such findings of fact, we think there 
was nothing from which the commis- 
sion could reasonably conclude that 
the employer had, in effect, assented 
in advance to the performance of The 
act which caused the claimant’s in- 
jury.” Mann y. Glastonbury Knit- 
ting Co., 96 A. 368, 370, 90 Conn. 116, 
L.R.A.1916D 86. (2) Where a woman 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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clearly defined reasonably considered it to be his 
duty to perform the act he was doing when injured, 
the injury may be said to have arisen in the course 
An aceident may happen in 
the course of the employment, although immediate- 
ly previously the employee has done something out- 


of the employment.*§ 


side his duties.®® 
Two employers. 


employed as a chambermaid in a 
rooming hotél, when the janitor was 
sick, and without her employer’s 
knowledge, went into a light well to 
clean it, fell, and was killed, her kin 
were entitled to no compensation, 
since she acted beyond the scope of 
her employment. Williamson v. In- 
dustrial Accident Commission, 171 P. 
797, 177 Cal. 715. (8) The use of a cir- 
cular saw to make a board of suitable 
length to barricade the door of prem- 
ises which applicant was employed to 
watch was beyond scope of employ- 
ment, making an award by the indus- 
trial commission improper. Brusster 
v. Industrial Accident Commission, 
169 P. 258, 35 Cal.App. 81. 


[b] “Meddling’’ for benefit of em- 
ployer.—‘‘If a workman, when there is 
no emergency, should, of his own vo- 
lition, see fit to intermeddle with 
something entirely outside the work 
for which he is employed, he ought 
not to be allowed compensation upon 
the mere plea that he thought his act 
would be for the benefit of his em- 
ployer. That plea may be of value 
“under some circumstances, but it can- 
not authorize an employee to volun- 
tarily take upon himself the perform- 
ance of work for which he was not 
employed.” Bischoff v. American Car, 
etc., Co., 157 N.W. 34, 190 Mich, 229. 


Acts for mutual benefit generally 
see infra §§ 420-424. 


38. Warfield Natural Gas Co. v. 
Muncy, 50 S.W.(2d) 543, 244 Ky. 213; 
Thiemann y. National Refrigerator & 
Fixture Co., 120 So. 512, 9 La.App. 
389, 10 La.App. 98; Wells v. Morgan, 
(Sask.) [1929] 2 Dom.L.R. 155. 


39. Smith v. Fife Coal Co., 7 B.W. 
C.C. 253, 30 T.L.R. 502 [rev 6 B.W.C.C. 
435]; Goodlet v. Caledonian R. Co., 39 
Sc.L.Rep. 759. 


40. Frederick <A. Stresenreuter, 
Inc. v. Industrial Commission, 152 N. 
HB. 548, 322 Ill. 187; Industrial Com- 
mission of Ohio v. Davison, 160 N.E. 
693, 118 Ohio St. 180. 


41. Roehl v. Graw, 
1049, 161 Tenn. 461. 


42. Ariz.—Holloway v. Industrial 
Commission v. Arizona, 271 P. 713, 34 
ATIZ. 387. 


Cal.—Engles Copper Mining Co. v. 
Industrial Accident Commission, 192 
P. 845, 183 Cal. 714, 11 A.L.R. 785; 
O. L. Shafter Estate Co. v. Industrial 
Accident CommisSion of California, 
166 P. 24, 175 Cal. 522; M. C. Threl- 
keld Commissary et al. v. Industrial 
Accident Commission, 255 P. 866, 82 
Cal.App. 480. / 


Conn.—Stakonis v. United Adver- 
tising Co., 148 A. 334, 110 Conn. 384. 


Ga.—Zurich General Accident & Li- 


82 S.W.(2d) 


: 


The fact that the employee is 
discharging his duty to two separate employers at 
the time of his injury will not necessarily take him 
out of the course of the employment of either.*° 


[§ 407] d. Enlargement or Limitation of Scope— 
(1) In General. Just as the scope of a workman’s 
employment may be restricted by his employer 
with reference to the employee’s peculiar fitness 
therefor,*! likewise the scope of employment may 
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be temporarily enlarged by the direction*? or per- 
mission*® of the employer or one superior to the em- 
ployee in authority. 


Custom. A custom, not forbidden, of doing work 
in a certain manner may imply an authority so to 
perform it; ‘4+ however, no custom, rule, or regula- 


tion adopted by an employer will be permitted to 


ability Ins. Co. v. Ellington, 130 S.E. 
220, 34 Ga.App. 490. 


Idaho.—Murdoch v. Humes & Swan- 
strom, 6 P.(2d) 472, 51 Idaho 459. 


Iowa.—Petersen v. Corno Mills Co., 
249 N.W. 408. 


Minn.—Nyegaard y. Throndson Bros., 
217 N.W. 370, 173 Minn. 441; O’Rourke 
v. Percy Vittum Co., 207 N.W. 636, 166 
Minn. 251. 


Neb.—Morris & Co. v. Cushing, 172 
N.W. 691, 103 Neb. 481. 


N.Y.—Dale v. Saunders Bros., 157 
N.Y.S. 1062, 171 App.Div. 528 [aff sub 
nom, In re State Workmen’s Compen- 
sation Commission, 112 N.E. 571, 218 
INSY< bo: 


Okl.—Prairie Oil & Gas Co. v. Mc- 
Nellis, 293 P. 1026, 146 Okl. 204; Okla- 
homa General Power Co. v. State In- 
Pe Commission, 235 P. 1095, 108 


Or.—Reynolds v. State Industrial 
Accident Commission, 16 P.(2d) 1105, 
141° Or.197, 


Pa.—Sonnett v. Stowe Tp., 100 Pa. 
Super. 397; Crane v. Presbytery of 
Lackawanna, 3 Pa.Dist.&Co. 560 


Tex.—Texas Employers’ Ins. Ass’n 
v. Wright, (Civ.App.) 56 S.W.(2d) 
926; Southwestern Surety Ins. Co. v. 
Curtis, (Civ.App.) 200 S.W. 1162. 


Wis.—City of Sheboygan v. Traute, 
232 N.W. 871, 202 Wis. 420. . 


Eng.—Lane v. Lusty, [1915] 3 K.B. 
230, 8 B.W.C.C. 518; Geary v. Ginzler, 
6 B.W.C.C. 72, 108 L.T.Rep.N.S. 286; 
Statham y. Galloways, 2 W.C.C. 149. 


Que.—Pillette v. Pigeon, 52 Que.Su- 
per. 206. 


[a] Authority of employee giving 
orders.—An employer is presumed to 
have acquiesced in the status of an 
employee giving orders and assigning 
work to fellow employees in the ab- 
sence of a foreman and employees 
were not required to investigate 
whether the foreman was absent be- 
fore complying with the orders of a 
fellow employee assigning work. 
However, an employee’s right to com- 
pensation for injuries in carrying out 
what he erroneously thought to be 
his superior’s orders depended on good 
faith. Pacific Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia,.-261,, BP» -987,.-202, Cal.. 521. . See 
Brown v. Scott, 1 W.C.C. 11 (where re- 
covery was allowed where an em- 
ployee was untruthfully told by a co- 
employee that his foreman had Said 
for him to do certain work). 


43. Conn.—Stakonis v. United Ad- 
ier eeed Co., 148 A. 384, 110 Conn. 


place an employee in his employment if no em- 
ployment in fact existed at the time of the injury,*® 
nor will a custom be permitted to change materially 
the ordinary meaning of the phrase “in the course of 
the employment.” 4& 


[§ 408] (2) Acts in Emergencies. 
ance of any act made necessary to the employer’s 
business by reason of an emergency is within the 
scope of the employee’s duty.*7 


The perform- 


Thus, in contem- 


Idaho.—Murdoch v. Humes & Swan- 
strom, 6 P.(2d) 472, 51 Idaho 459. 


Ill.—Sunnyside Coal Co. v. Indus- 
one Commission, 126 N.E. 196, 291 Ill. 


La.—Snear v. Hiserloh, (App.) 144 
So. 265. 


Que.—Cookman v. Bedford Manu- 
facturing Co., 27 Rev.Leg. 445. ~ 


[a]. If foreman stood by and per- 
mitted an employee to assist in load- 
ing a truck, the employer could not 
defend a compensation suit on the 
ground that the employee was em- 
ployed only to unload the_ truck. 
Bae v. Hiserloh, (La.App.) 144 So. 


[b] Ratification.—State Compen- 
sation Ins. Fund v. Industrial Com- 
mission of Colorado, 249 P. 653, 80 
Colo. 1380. 


44, Ex parte Majestic Coal Co., 
93 So. 728, 208 Ala. 86. 


[a] MTlustrations.—(1) Where 
there is a custom between the em- 
ployees of several employers engaged 
in a common enterprise to exchange 
work with the knowledge of their em- 
ployers, an employee does not go out 
of the course of his employment by 
such an exchange. MHenneberry v. 
Doyle, 5 B.W.C.C. 580; Cambrok v. 
George, 5 W.C.C.. 26. (2) Where a 
miner had never been ordered not to 
pull down loose rock before his in- 
jury in removing rock with the aid of 
the employer’s agent, who initiated 
such removal, and, on the contrary, it 
had been customary for employees to 
do such work, and they had been paid 
therefor, and plaintiff's attention had 
been called to the dangerous condi- 
tion, and he was attempting to re- 
move the danger that threatened the 
miners there engaged and the instru- 
mentalities there employed in the mas- 
ter’s business, the injury arose out of 
and in the course of the employment, 
within the workmen’s compensation 
act. Ex parte Majestic Coal Co., 93 
So. 728, 208 Ala. 86. (3) Where a 
servant of one engaged in transfer- 
ring mail from one railroad to anoth- 
er climbed upon a mail car to receive 
the mail, according to custom, and 
fell to his death, he was at such time 
“performing service growing out of 
and incidental to his employment.” 
White v. Industrial Commission of 
Wisconsin, 167 N.W. 816, 167 Wis. 483. 


45. Industrial Commission of Ohio 
v. Ahern, 162 N.E. 272, 119 Ohio St. 
41, 59 A.L.R.) 367. 


46. Industrial Commission of Ohio 
v. Ahern, supra. 


47. Ala.—Mobile Liners v. McCon- 


nell, 126 So. 626, 220 Ala. 562; Ellis 
v. Little Cahaba Coal Co., 104 So. 422, 
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plation of law, an employee does not go outside of 
the course of his employment if, when confronted 
with a sudden emergency, he steps beyond his regu- 
larly designated duties to save himself,*® or another 
employee,*® from danger, or to save another person 
from harm on his employer’s premises,°° or to save 
his employer’s property; °4 nor does an employee 
injured in an attempt to avoid an apparent, but 


213 Ala. 244. 


Ill.—Baum y. Industrial Commis- 
sion, 123 N.E. 625, 288 Ill. 516, 6 A.L. 
R. 1242, 


Iowa.—Young v. Mississippi River 
Beer Co., 180 N.W. 986, 191 Iowa 
650. 


Okl.—Associated Employers’ Recip- 
rocal y. State Industrial Commission, 
200 P. 174, 82 OK. 229. 


Sask.—Cameron y. C. P 
Sask.L. 277, 42 Dom.L.R. 445, 
2 West.Wkly. 1025. 


48. Globe Indemnity Co. v. Legien, 
(Ga.App.) 171 S.E. 185; Metropolitan 
Casualty Ins. Co. of New York v. Dal- 
las, 146 S.E. 37, 39 Ga.App. 38. 


49. Metropolitan Casualty Ins. Co. 
of New York v. Dallas, 146 S.E. 37, 39 
Ga.App. 38. 


Acts for benefit of coemployees gen- 
erally see infra § 429. 


50. Ocean Accident & Guarantee 
Corp. v. Industrial Accident Commis- 
sion, 182) Ps 35, 280 Cal. 389. 


[a] Dlustration.—An employee of 
a company, injured in attempting to 
prevent a child from being run over 
on its premises by an automobile 
driven by an officer who was there on 
the company’s business was injured 
in the “course of his employment,” 
within the workmen’s compensation 
act. Ocean Accident & Guarantee 
Corporation y. Industrial Accident 
Commission, 182 P. 35, 180 Cal. 389. 


Acts for benefit of third person see 
infra § 430. 


51. Young v. Mississippi River 
Power Co., 180 N.W. 986, 191 Iowa 
650; Sebo v. Libby, McNeil & Libby, 
185 N.W. 702, 216 Mich. 351; South- 
ern Surety Co. v. Stubbs, (Tex.Civ. 
App.) 199 S.W. 343. 


[a] MNllustrations.—(1) Assistant 
engineer on a dredge, accidentally 
drowned in a storm while off duty 
and while attempting to save the 
dredge from shipwreck, was killed in 
the “course of his employment.” 
Southern Surety Co. v. Stubbs, (Tex. 
Civ.App.) 199 S.W. 343 [error refus- 
ed]. (2) Where the engineer of a 
pumping station, charged with the 
duty of attending to the operation of 
pumps by the use of electric power 
transmitted over the wires of the em- 
ployer, a power company, was doing 
work for its interest in unloading a 
transformer when the operation caus- 
ed the cross-arm on a pole carrying 
the company’s high-voltage wires to 
break, disturbing the wires and caus- 
ing them to drop or sag, he was not 
a mere volunteer when he attempted 
to repair the broken cross-arm, and 
his death in so doing was an injury 
“arising out of or in the course of 
his employment” within the work- 
men’s compensation act, the peril 
threatening empioyer’s property be- 
ing an emergency justifying his con- 


tei OO. eae 
[1918] 


duct. Young v. Mississippi River 
Power Co.. 180 N.W. 986, 191 Iowa 
650. (3) Where one employed as a 


gardener at his employer’s plant was 
killed in attempting to stop a dray- 
man’s team that ran away from a re- 
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ployee. 


ceiving platform while cans of cream 
delivered in the employer’s business 
were being unloaded, the accident 
arose out of and in the course of de- 
ceased’s employment since he acted 
in an emergency to prevent loss to his 
employer. Sebo v. Libby, McNeil & 
Libby, 185 N.W. 702, 216 Mich. 351. 


52. Globe Indemnity Co. v. Legien, 
(Ga.App.) 171 S.H. 185. 


53. Cal—Western Pacific R. Co. v. 
Industrial Accident Commission of 
California, 224 P. 754, 198 Cal. 413. 


Colo.—Ocean Accident & Guaranty 
Corporation v. Pallaro, 180 P. 95, 66 
Colo. 190. 


Ill—M. P. Gustafson Co. y. Indus- 
trial Commission, 180 N.E. 567, 348 
Ill. 11; Alexander v. Industrial Board, 
117 N.E. 1040, 281 DN..201> 


Ind.—Hufford v. Livingston, 137 N. 
E. 279, 79 Ind.App. 519. 


Iowa.—Enfield Vee Certain-Teed 
Les aac Co., 233 N.W. 141, 211 Iowa 


La.—Sears v. Peytral, 92 So. 561, 
151 La. 971; McClendon y. Louisiana 
Cent. Lumber Co., 135 So. 754, 17 La. 
App. 246. 


Minn.—Korhonen y. Missabe Ice 
Co., 189 N.W. 931, 153 Minn. 150. 


N.Y.—Corrina y. De Barbieri, 
INGE 39%, 247A NoMietonts 


S.D.—Stratton vy. Interstate Fruit 
Co; 199) N.Wi LL, 47/8. D.,-452. 


Tenn.—Leonard v. Cranberry Fur- 
nace Co., 265 S.W. 5438, 150 Tenn. 346. 


Wis.—Seaman Body Corporation y. 
Industrial Commission of Wisconsin, 
231 N.W. 251, 202 Wis. 13. 


[a]. Reason for rule.—It is not the 
law that the performance of an au- 
thorized duty in a negligent manner 
will by itself take an employee out of 
the course of his employment, since 
such.a defense would be tantamount 
to a defense of contributory negli- 
gence, expressly abolished in work- 
men’s compensation cases. Western 
Pac. R. Co. v. Industrial Accident 
Commission of California, 224 P. 754, 
193 Cal. 418. : 


[b] Illustration.—Where an em- 
ployee when injured was riding on a 
truck on a mission for the employer, 
the fact that he negligently sat on 
the floor with his legs hanging over 
the side did not place him outside of 
the scope of his employment within 
the Employers’ Liability Act. Sears 
v. Peytral, 92 So. 561, 1h La. 971. 


[c] Distinction.—Although the 
negligent doing of an authorized act 
does not deprive an employee of the 
right to compensation, the doing of 
an unauthorized act beyond the sphere 
of his employment does so operate. 
Stratton v. Interstate Fruit Co., 199 
N.W. 117, 47 S.D. 452. 


{d] Failure to use safety devices 
does not take him outside the sphere 
of his employment. Seaman Body 
Corporation vy. Industrial Commission 
Wisconsin, 231 N.W. 251, 202 Wis. 
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Perilous and unreasonable.— 


[§§ 408-409 


actually nonexistent, danger remove himself from 
the course of his employment if he acted reasonably 
under the circumstances.°? 


[§ 409] e. Negligence or Unreasonable Acts of Em- 
An injury is not removed from the course 
of the employment because it would not have oe- 
curred but for the negligent,®* faulty,°* or even dis- 


That a workman seeking compensa- 
tion for an injury was doing his work 
in a perilous and unreasonable way 
simply shows that he was doing it in 
a negligent way, and not that he was 
entirely outside of the scope of his 
employment, or had departed from 
the line of his duty. Hufford v. Liv- 
ingston, 137 N.E. 279, 79 Ind.App. 519. 


Common-law defense of contributo- 
ry negligence eliminated generally 
see supra § 9. 


54. Gibson v. New Crown Market, 
203 N.Y.S. 355, 208 App.Div. 267. 


55. Corrina v. De Barbieri, 160 N. 
E. 397, 247 N.Y. 357. 


53. Il1l—St. Louis & O’Fallon Coal 
Co. v. Industrial Commission, 156 N. 
©. 764, 325 Tl. 574. 


Me.—Sullivan’s Case, 147 A. 431, 128 
Me. 353. 

Mich.—Carnahan v. Mailometer Co., 
167 N.W. 9, 201 Mich. 153. 


N.C.—Starling v. Morris, 163 S.E. 
584, 202 N.C. 564. 


Pa.—Hutno v. Lehigh Coal & Navi- 
gation Co., 113 A. 68, 270 Pa. 14. 


S.D.—Ross vy.’ Independent School 
Dist. No. 1 of Madison, 207 N.W. 446, 
49 S.D. 491. 


54. Conn.—Mason vy. 
113 A..925, 95 Conn. 348. 


Ill.— Vincennes Bridge Co. v. Indus- 
trial Commission, 184 N.E. 608, 351 
Ill. 444; Herald Printing & Stationery 
Co. v. Industrial Commission, 177 N.E. 
701, 345 Ill. 25; Lutheran Hospital v. 
Industrial Commission, 174 N.E. 381, 
342 Ill. 325; Landon v. Industrial 
Commission, 173 N.E. 49, 341 Ill. 51; 
White Star Motor Coach Lines of Il- 
linois v. Industrial Commission, 168 
N.E. 116, 336 Ill. 166; White Star 
Motor Coach Lines-of Illinois v. In- 
dustrial Commission, 168 N.E. 113, 336 
Ill. 117; White City"Amusement Co. v. 
Industrial Commission, 163 N.E. 337, 
331 Ill. 541; Dambold v. Industrial 
Commission, 154 N.E. 128, 323 Ill. 377; 
Lumaghi Coal Co. v. Industrial Com- 
mission, 149 N.B. 11, 318 Ill. 151; U. 
S. Fuel Co. v. Industrial Commission, 
141 N.E. 401, 310 Tl. 85; Terminal R. 
Ass’n of St. Louis v. Industrial Com- 
mission, 140 N.E. 827, 309 Ill. 203; 
Adams & Westlake Co. v. Industrial 
Commission, 127 N.E. 168, 292 Tl. 590; 
United Disposal & Recovery Co. v. In- 
dustrial Commission, 126 N.B. 183, 291 
Ill. 480; George S. Mepham & Co. v. 
Industrial Commission, 124 N.E. 540, 
289 Ill. 484; Compton v. Industrial 
Commission, 122 N.E. 872, 288 Ill. 41; 
Eugene Dietzen Co. v. Industrial 
Board of Illinois, 116 N.E. 684, 279 Ill. 
11, Ann.Cas.1918B 764; Gross v. Cuneo 
Press, Inc., 251 Ill.App. 560; Anderson 
oe Chicago, B. & Q. R. Co., 250 Ill.App. 


Alexandre, 


Ind.—Inland Steel .€o. v. Lambert, 
118 N.E. 162, 66 Ind. Atpp. 246. 


Iowa.—Christensen v. Hauff Bros.,; 
188 N.W. 851, 193 Iowa 1084. 


Kan.—Sellers v. Reice Const. Co., 
262 P. 19, 124 Kan. 550 [reh den 263 
P. 784, 125 Kan, 116]. 


La.—Gooding v. Beauregard Laun- 
dry Co., 120 So. 507, 9 La.App. 392. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 409-411] 


obedient®® manner in which the employee performed 


his work. 


[§ 410] 4. Particular Causes, Circumstances, and 
Conditions of Injury*—a. Voluntary Act or Incur- 
If any employee goes outside the 
scope of his employment and incurs a danger of 
his own choosing and one altogether outside of any 
reasonable exercise of his employment, resulting in- 
“out of and in the course of” 
Thus, 1f he voluntarily engages in 
an act or ineurs a risk not contemplated by his con- 
tract of employment, or incidental to it, and is in- 
jured thereby, his injuries do not 


rence of Risk. 


juries do not arise 
employment.* 
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ployment.®®> The scope of a servant’s duties is deter- 


mined by what he was employed to do and what he 


duties.®7 


“arise out of” 


the employment,®* or in “the course of” of the em- 


Me.—Saucier’s Case, 119 A. 860, 122 
Me. 325; Dulac v. Dumbarton Woolen 
Mills, 112 A. 710, 120 Me. 31. 


Mass.—Roberts’ Case, 187 N.H. 556; 
Hifler’s Case, 176 N.B. 529, 276 Mass. 
1; Withers’ Case, 147 N.E. 831, 252 
Mass, 415, 40 A.L.R. 1475; Jacobson’s 
Case, 143 N.E. 317, 248 Mass. 466; 
De Costa’s Case, 135 N.B. 135, 241 
Mass. 303; Hurley’s Case, 134 N.E. 
252, 240 Mass. 357; Koza’s Case, 128 
N.E. 400, 236 Mass. 342. 


Neb.—Bergantzel v. Union Transfer 
Co., 245 N.W. 593, 124 Neb. 200. 


N.Y.—Glatzl v. Stumpp, 114 N.BE. 
LOSS 220) Neer? lose pEOLOSG, Vere blot das 
Franklin Mfg. Co., 198 N.Y.S. 521, 204 
App.Div. 700, order affirmed 142 N.E. 
319, 236 N.Y. 649. 


Tenn.—Elliott v. Elliott Bros., 
S.W.(2d) 144, 165 Tenn. 23. 


Va.—Kent Vv. Virginia-Carolina 
Chemical Co., 129. S.H. 330, 143 Va. 
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Wis.—Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352; Indrebo v. Industrial Com- 
mission of Wisconsin, 2438 N.W. 464, 
209 Wis. 272. 


Gea g.—Stephen y. Cooper, [1929] A. 
70, [1929] W.C.&I. 233; Lanca- 
ee ete., R. Co. v. Highley, [1917] 
AGE: 352, P1907] W.Ci&e 179 -frev 85 
Ti3-K BY 1518, $1916]  W:Ci&l. 244 )% 
Jones v. Tarr, [1926] 1 K.B. 25, [1925] 
W.C.&I. 281; Davies v. Gwauncaegur- 
wen Colliery Co., [1924] 2 K.B. 651; 
Jibb v. Chadwick, [1915] 2 K.B. 94; 
Jones v. Tarr, 95 L.J.K.B. 203; Horner 
v. Wandsworth, Wimbledon & Epsom 
Gas Co., 88 L.J.K.B. 355; Stevens v. 
London & South-Western Railway, 87 
rdekoBs, 756, [191381 W-C.&1. £216; 
Byrne v. Larrinaga Steamship Co., 120 
L.T.Rep.N.S. 163, [1918] W.C.&I. 319. 


“Where an employee engaged in, a 
voluntary act not accepted by or 
known to his employer and outside the 
duties for which he is employed is in- 
jured, it cannot be said that his in- 
jury arose out of his employment.” 
United Disposal & Recovery Co. v. 
Industrial Commission, 126 N.E. 183, 
186, 291 Ill. 480. 


[a] Assaulting coemployee. 
Where claimant, in attempting to dis- 
cipline a coemployee, twitted him, and 
being provoked by personal jeers and 
scoffs from the latter struck him, and 
in so doing broke his thumb, the in- 
jury did not arise out of the employ- 


ment. Gray’s Case, 121 A. 556, 123 
Me. 86. 
[b] Attempted rescue of watch- 


man’s dog resulting in death of night 
watchman by drowning does not arise 
out of the employment, the dog not 
being a fellow workman or pari of 
the watchman’s “equipment,” fur- 


nished by the employer, and the cir- 
cumstances not amounting to an 
emergency so as to constitute the act 
one performed in behalf of the em- 
ployer. Montgomery v. Maryland 
Casualty Co., 151 S.E. 363, 169 Ga. 746 
[aff 146 S.E. 504, 39 Ga.App. 210]. 


[c] Attempting to board moving 
cars.—(1) Where a carpenter on his 
way to work on the premises of his 
employer’s customer alighted from the 
train at the wrong station, and was 
injured when attempting to get on 
the train again, his injuries did not 
arise out of his employment. With- 
ers’ Case, 147 N.E. 831, 252 Mass. 415, 
40 A.L.R. 1475. (2) So, where an 
employee of a steamship company 
went ashore to make some purchases 
for the use of the ship, and on his 
way back at night was injured while 
attempting to board a moving tram 
car, the injuries did not arise out of 
the employment (Byrne v. Larrinaga 
Steamship Co., 120 L.T.Rep.N.S. 163, 
[1918] W.C.&I. 319), (3) and a like 
rule applies where the workman was 
injured while trying to enter a mov- 
ing train in order to get back to his 
employer’s office by a certain time 
(Jibb v. Chadwick, [1915] 2°K.B. 94). 
(4) Where an employee alighted from 
a moving truck to answer a call of na- 
ture, and was killed while attempting 
to get on again, his injuries and death 
did not arise out of his employment. 


Jacobson’s Case, 143 N.E. 317, 248 
Mass. 466. 
{[d] Extinguishing fire.—An injury 


to a painter entering a house to extin- 
guish a fire did not arise out of em- 
ployment, but was a risk voluntarily 
assumed not incidental to ‘employ- 


ment. Roberts’ Case, (Mass.) 187 N. 
BE. 556. 
fe] Stunt flying. — An airplane 


pilot who, to gratify his own or his 
passenger’s desire for an extraordi- 
nary thrill, voluntarily subjects an 
airplane to ‘needless peril by attempt- 
ing a power dive, is outside the scope 
of his employment, as regards com- 
pensation for his death. Sheboygan 
Airways v. Industrial Commission, 245 
N.W. 178, 209 Wis. 352. 


55. U.S.—In re Morales, 
Dept.Labor 295. 


Cal.—Moore & Scott Iron Works v. 
Industrial Accident Commission, 172 
P. 1114, 36 Cal.App. 582. 


Ill.—Dambold vy. Industrial Com- 
mission, 154 N.E. 128, 323 Ill. 377. 


Me.—Dulae v. Dumbarton Woolen 
Mills, 112 A. 710, 120 Me. 31. 


Mass.—Koza’s Case, 128 N.E. 400, 
236 Mass. 342. 


Pa.—Morucci v. Susquehanna Col- 
lieries ‘Co.,) 147 A. 533,'29% Pa. 508; 
Palla v. Glen Alden Coal Co., 160 A. 
157, 105 Pa.Super. 96; Fekete v. Le- 


*By FELIX C. GRABER (§§ 410-487). 


Op.Sol. 


actually did with his employer’s knowledge and con- 
sent,°* and an employee who was performing the 
same services he was in the habit of performing when 
he was injured is not a volunteer in performing such 


[§ 411] b. Acts for Personal Comfort or Con- 
venience of Employee—(1) In General. 
sustained by an employee while engaged in the per- 
formance of an act essential to his personal comfort 
and convenience, but ultimately for the benefit of 
the employer, is compensable as “arising out of?’ 


An injury 


high & Wilkes-Barre Coal Co., 71 Pa. 
Super. 231: 


Wash.—-Degrugillier v. Department 
of Labor and Industries, 7 P.(2d) 616, 
166 Wash. 579. 


56. Eugene Dietzen Co. v. Indus- 
trial Board of Illinois, 116 N.E. 684, 
279 Ill. 11, Ann.Cas.1918B 764. 


57. Eugene Dietzen Co. v. Indus- 
trial Board of Illinois, supra. 


58. Cal.—Whiting-Mead Commer- 
cial Co. v. Industrial Accident Com- 
mission, 178 P. 1105, 178 Cal. 505, 5 
A.L.R. 1518; Tos Angeles County 
v. Industrial Accident Commission of 
State of California, 265 P. 362, 89 Cal. 
App. 736. 


Colo.—Ocean Accident & Guaranty 
Corporation v. Pallaro, 180 P. 95, 66 
Colo. 190. 


Conn.—Lovallo v. American Brass 
Co., 158 A. 783, 112 Conn. 635; Ryer- 
son v. A. E. Bounty Co., 140 A. 728, 
107 Conn. 370. 


Ill.——Pressed Steel Car Co. v. Indus- 
trial Commission, 172 N.®. 52, 340 Ill. 
68; Steel Sales Corporation v. In- 
dustrial Commission, 127 N.E. 698, 
293 Ull. 485, 14 A.L.R. 274; Rainford v. 
Chicago City Ry. Co., {24 N.E. 643, 
289 Ill. 427. 


Ind.—National Biscuit Co. v. Roth, 
146 N.E. 410, 83 Ind.App. 21; Was- 
muth-Endicott Co. v. Karst, 133 N.E. 
609, 77 Ind.App. 279; In re Ayers, 
118 N.E. 386, 66 Ind. App. 458; Hol- 
land-St. Louis Sugar Co. v. Shraluka, 
116 N.E. 330, 64 Ind.App. 545. 


Mass.—In re Osterbrink, 118 N.E 
657, 229 Mass. 407; In re Borin, 116 
NE. 817%, 22:7 Mass. 452, L.R.A.1918A 


Minn.—Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 157 Minn. 290. 


Mo.—Jackson yv. Euclid-Pine Inv. 
Co., 22 S.W.(2d) 849, 223 Mo.App. 805. 


Nev.—Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 53 
Nev. 219. 


N.J.—Zabriskie v. Erie R. Cor, 
A. 824, 85 N.J.Law 157 [aff 92 A. 385, 
86 NJ.Law 266, L.R.A.1916A 315]; 
Board of Chosen’ Freeholders of Mid- 
dlesex County v. Baker, 157 A. 556, 9 
N.J.Misc. 1305 [aff 162 A. 590, 109 
N.J.Law 393]. See American Radi- 
ator Co. v. Rogge, 92 A. 85, 94 A. 85, 
86 N.J.Law 436 [aff 93 A. 1083, 87 N.J. 
Law 314 (error dism 38 S.Ct. 63, 245 
U.S. 630, 62 L.Ed. 520)] (recognizing 
the rule). 


Or.—Lamm v. Silver Falls Timber 
Cog286UP 25271277) Plot 02901 Pr 875. 
133 Or. 468 [appeal dism 51 Net. 214, 
288 U.S. 812, 75 L.Ed. 727]. 


R.I.—Distante v. United Electric 
Rys. Co., 165 A. 772. 
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and “in the course of’’>® the employment. According- 
ly, an injury has been held to arise out of the employ- 
ment where it occurs to an employee while cleaning 
his teeth with a toothpick; °° and an injury to a 
chauffeur while riding in the employer’s car in the 
latter’s business arises out of the employment, al- 
though at the time of the injury another expert 
driver authorizedly with him was handling the ear.*+ 
So an injury sustained in attempting, in a sudden 
emergency, to avoid an apparent danger to his per- 
son®? or even to his property®* has been said to 
arise in the course of employment; 
employee is ill, but the illness does not arise from 


W.Va.—Archibald v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 10138. 


Eng.—Carinduff v. Gilmore, 7 B.W. 
C.C, 981; May v. Ison, 7 B.W.C.C. 148, 
110 L.T.Rep.N.S. 525; Sheehy v. Great 
Southern, etc., R. Co.,°6 B.W.C.C. 927; 
Cokolon v. Ship Kentra, 5 B.W.C.C. 
658; Edmunds v. Ship Peterston, 5 
B.W.C.C. 157, 28 T.L.R. 18; McLaugh- 
lan v. Anderson, 4 B.W.C.C. 376, [1911] 
S.C. 529; Lawless v. Wigan Coal, etc., 
Co., 1 B.W.C.C. 1538; Morris v. Lam- 
beth, 8 W.C.C. 1, 22 T.L.R. 22; El- 
liott v. Rex, 6 W.C.C. 27; Harnshaw 
v. Lancashire, ete., R. Co., 5 W.C.C. 
28; Corlett v. Lancashire & Yorkshire 
Railway, [1919] W.C.&I. 2. 


59. U.S.—Zurich General Accident 
& Liability Ins. Co. v. Brunson, 15 F. 
(2d) 906. 


Cal.—Los Angeles County v. Indus- 
trial Accident Commission of State 
of California, 265 P. 362, 89 Cal.App. 
NOG, ut 


Colo.—Ocean Accident & Guaranty 
Corporation y. Pallaro, 180 P. 95, 66 
Colo. 190. 


Conn.—Lovallo vy. American Brass 
Co., 153 A. 783, 112 Conn. 635; Ryer- 
son v. A. E. Bounty Co., 140 A. 728, 
107 Conn. 370; Larke v. John Hancock 
Mut. L. Ins. Co., 97 A. 320, 90 Conn. 
303, L.R.A.1916H 584. 


pil; Brows v. Decatur, 188 Ill.App. 
147. 


Ind.—Holland-St. Louis Sugar Co. 
v. Shraluka, 116 N.E. 330, 64 Ind.App. 
545. 


Mass.—In re Borin, 116 N.E. 817, 227 
Mass. 452, L.R.A.1918A 217. ss 


Mo.—Jackson .v. Euclid-Pine Inv. 
oe 22 S.W.(2d) 849, 223 Mo.App. 
805. 


Nev.—Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 
53 Nev. 219. 


N.J.—Zabriskie v. Erie R. Co., 92 
A. 385, 86 N.J.Law 266, L.R.A.1916A 
315; Board of Chosen Freeholders of 
Middlesex County v. Baker, 157 A. 556, 
9 N.J.Misc. 1305 [aff 162 A. 590, 109 
N.J.Law 393]. 


N.Y.—Markowitz v. National Head- 
wear Co., 210 N.Y.S. 673, 213 App.Div. 
461; Etherton v. Johnstown Knitting 
Mills Co., 172 N.Y.S. 724, 184 App.Div. 
820. 


Pa.—Dzilowska v. Superior Steel 


Co}, 103 vA. 85k, 259. Pa.c578, ALR. A:. 
°1918F 888; Vordy v. Joseph Horne 
Co., 96 Pa.Super. 550; Tomlinson v. 


Clarion River P. Co., 96 Pa.Super. 
318; Reynolds v. Rolinson, 8 Pa.Dist. 
&Co. 8 


W.Va.—Booker v. State Compensa- 
tion Com’r, 169 S.E. 483. 
Eng.—Carinduff v. Gilmore, 7 B.W. 


c.c. 981; McLaughlan v. Anderson, 4 
B.W.C.C. 376, [1911]; S.C. 529; 


—_— 


EKarn- 
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but, where an 


shaw v. Lancashire, ete., R. Co., 5 W. 
CSC. n28s 


“There are reasonable limits of time 
and place within which an employee 
may satisfy the needs of his body in 
the use of food, drink, and even 
tobacco, and still remain in the course 
of his employment while so doing.” 
Markowitz v. National Headwear Co., 
210 N.Y.S. 673, 675, 2138 App.Div. 461. 


“The duty ancillary or incident to 
the employment has in some _ in- 
stances been held to include the do- 
ing of somethifig’ primarily for the 
benefit of the employee, but ulti- 
mately it is assumed for the master, 
as the preparation of a noon hour 
lunch, or the doing of something by 
the employee which he reasonably be- 
lieves for the master’s interest.” 
Larke v. John Hancock Mut. L. Ins. 
Co., 97 A. 320, 322, 90 Conn. 303, L.R. 
A.1916E 584. 


[a] Tllustrations.—(1) Act of em- 
ployee engaged in repairing water 
mains in putting on his rubber boots, 
Brown v. Decatur, 188 Ill.App. 147. 
(2) Where an infectious disease is 
communicated to a worknfan by his 
fellow workman while trying to re- 
move a piece of cinder which had got 
into his eye while he was at work, 
and such disease results in blindness, 
the accident may be said to have 
happened in the course of his em- 
ployment so as to entitle him to com- 
pensation under Rev. St. (1909) art 
7321. Canadian Pac. R. Co. v. Flore, 
24 Que.K.B. 55, 24 Dom.L.R. 710. 


60. Porter v. Industrial Commis- 
sion, 186 N.E. 110, 352 Ill. 392. 


61. Byam v. Inter-State Iron Co., 
(Minn.) 250 N.W. 812. 


62. Globe Indemnity Co, v. Legien, 
(Ga.App.) 171 S.E. 185. : 


_ [a] For example, jumping from a 
truck to protect himself from a stray 
dog which he thought mad. Globe 
Indemnity Co.’ v. Legien, (Ga.App.) 
171 S.E. 185. 


63. In re Brightman, 107 N.E. 527, 
220 Mass. 17, L.R.A.1916A 321. 


[a] Saving personal effects.—The 
deceased employee was a cook on a 
lighter, where his employment re- 
quired him to live and to be for a large 
part of the time. The craft began to 
sink, and he then made several trips 
to and from the deck in an attempt 
to save some of his clothes and a 
surveying instrument. With these 
he hastened to the dock, where he 
died soon after. He had _ suffered 
from valvular disease of the heart, 
and his exertions in the effort to save 
his belongings and the excitement 
incident to the loss of the vessel so 
aggravated the heart weakness as to 
cause his death. The court said: 
“The deceased did not abandon the 
service of his employer and embark 
on a venture of his own when he 


[§ 411 


the employment and is not of an emergent char- 
acter, an injury resulting from the employee’s at- 
tempt to minister thereto cannot be said to arise 
from the employment.®* 
employee knowingly doing for his own convenience 
an act prohibited by the employer do not arise “out 
of and in the course of”®* or “out of” ®* or “in the 
course of” 7 the employment; and, where the in- 
jury occurs after the employee has abandoned the 
employment®® or at a time when he is not on duty 
nor subject to call, while.doing something purely 
personal in which the employer could have no pos- 
sible interest,®® it does not arise out of or in the 


Injuries incurred by an 


tried to save his clething. It was an 
implied term of such service as this 
that the employee Ynight use reason- 
able effort to this end in an exigency 
like that which arose. This is not 
an instance where the discipline of a 
ship was violated or a higher duty 
neglected. It was in the course of 
his employment to live upon the 
lighter. Whatever it was reasonable 
for any one. to do leaving a sinking 
vessel which was his temporary home 
was within the scope of his employ- 
ment. The standard to be applied is 
not that which now, in the light of 
all that has happened, is seen to have 
been directly within the line of labor 
helpful to the master, but that which 
the ordinary man required to act in 
such an emergency might do while 
actuated with a purpose to do his 
duty.’’ In re Brightman, 107 N.EB. 527, 
220 Mass, 17, 19, L.R.A.1916A 321. 


64. O’Neil v. Carley Heater Co., 
113 N.B. 406, 218 N.Y. 414, L.R.A. 
1917A 349. 


[a] Dllustration.—Where an em- 
ployee of a company engaged in the 
manufacture and installation of tan- 
nery machinery was engaged in the 
installation of such machinery for 
another company, and, suffering from 
illness, was told by an employee of 
such other company to take some 
Epsom salts, and was informed where 
a large quantity of these were stored 
in the factory, and went to the place 
indicated, but by mistake took some 
chloride of barium which almost im- 
mediately caused his death, the injury 
could not be said to arise from the 
employment. O’Neil v. Carley Heater 
Co., 113 N.E. 406, 218 N.Y. 414, L.R.A. 
1917A 349. 


65. Davies v. Gwauncaegurwen 
Colliery Co., [1924] 2 K.B. 651. 


66. In re Borin, 116 N.E. 817,227 
Mass. 452, L.R.A.1918A 217. 


{a] Illustration.—Where the em- 
ployer nailed down windows in dye 
house back of tubs so that the sery- 
ants would not crawl over the tops 
to open the windows to get air, but a 
servant did crawl over for that pur- 
pose, and was injured, he was not 
entitled to compensation. In re Borin, 
116 N.E. 817, 227 Mass. 452, L.R-A. 
1918A 217. 


67. Miliato v. Jack Rabbit Candy 
Co., (Mo.App.) 54 S.W.(2d) 779. 


_ Violation of rules, orders, and warn- 
ings generally see infra §§ 459, 460. 


68. Hunter v. American Steel & 
Wire Co., 141 A. 635,,293 Pa, 1038. 


69. Kraft v. WeSt Hotel Co., 188 
NW. 870, 193 Iowa 1288, 31 A.L.R. 


[a] Rule applied.—Where a cham- 
bermaid in a hotel was burned while 
attempting to extinguish the blaze 
from an alcohol lamp which she had 
been using to heat a curling iron to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 411-413] 


course of employment. 


[§ 412] (2) Preparing To Begin or Quit Work; 
Washing up. An injury sustained by an employee 
while preparing to begin*® or to leave off?! work, 
as while changing clothes’? or washing up after 
work,’?* may arise out of the employment; and so 
“an injury while preparing for work** or for the 
street,7> or while washing up after work,’® or chang- 
ing clothes,‘7 arises in the course of employment. 
It has been held, however, that an injury sustained 
while removing clothing preparatory to going to 
work does not arise out of the employment,’® al- 
though it happens in the course of employment.’ 
Where a safe place for washing up is easily ac- 
cessible, an injury received while washing up at 


a dangerous place not customarily 


curl her hair. Kraft v. West Hotel 
Co., 188 N.W. 870, 193 Iowa 1288, 31 
A.L.R. 1245. 


70. Corpora v. Kansas City Public 
Service Co., 284 P. 818, 129 Kan. 690; 
Klukas v. Thompson & Co., (Alta.) 
21 Dom.L.R. 312, 7 West.Wkly. 1102 
[rev on other grounds 24 Dom.L.R. 
i387 West.Wkly. 778, 31 West.L.R. 


71. DeMann v. Hydraulic Engi- 
neering Co., 159 N.W. 380, 192 Mich. 
594; Terlecki v. Strauss, 89 A. 1023, 
85 N.J.Law 454 [aff 92 A. 1087, 86 N.J. 
Law 708]. 


[a] Dlustration.—Where a_ girl 
employee while combing particles of 
wool from her hair preparatory to 
going out at noon was injured by 
her hair catching in the moving ma- 
chinery, the injury arose out of the 
employment. Terlecki v. Strauss, 89 
A. 1023, 85 N.J.Law 454 [aff 92 A. 1087, 
86 N.J.Law 708]. 


72. Corpora v. Kansas City Public 
Service Co., 284 P. 818, 129 Kan. 690; 
Klukas y. Thompson & Co., (Alta.) 21 
Dom.L.R. 312, 7 West.Wkly. 1102 [rev 
on other grounds 24 Dom.L.R. 67, 31 
West.L.R. 438, 8 West.Wkly. 778]. 


{a] Mlustrations.—(1) An acci- 
dental fall and injury to employee 
while putting on overalls in a dress- 
ing room provided by the employer 
were incidents of employment as re- 
spected his right to compensation. 
Corpora v. Kansas City Public Serv- 
ice Co., 284 P. 818, 129 Kan. 690. (2) 
So a workman who was injured by 
the collapse of temporary stairs on 
which he was proceeding, a few min- 
utes before the hour for commencing 
his day’s work, to another floor, for 
the purpose of changing into his work- 
ing clothes left thereon the previous 
day, is entitled to compensation as 
for an injury arising out of his em- 
ployment. Klukas v. Thompson, 
(Alta.) 21 Dom.L.R. 312, 7 West.Wkly. 
1102 [rev on other grounds 24 Dom.L. 
R. 67, 31 West.L.R. 438, 8 West.Wkly. 
778). 


73. Ocean Accident & Guaranty 
Corporation v. Farr, 169 S.E. 684, 47 
Ga.App. 110; In re Ayers, 118 N.E. 
386, 66 Ind.App. 458; Phil Hollen- 
bach Co. v. Hollenbach, 204 S.W. 152, 
181 Ky. 262, 13 A.L.R. 524; Tennessee 
Chemical Co. v. Smith, 238 S.W. 97, 
145 Tenn. 532. 


[a] Tllustration. Under the 
Workmen’s Compensation Act, where 
it was known by the employer that 
the servants washed up after work by 
heating the water with hot iron heat- 
ed in a furnace, and one night the 
furnace fire was out, a servant going 
to another department and mistaking 
boiling explosive acid for water and 
being injured, was entitled to compen- 
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ployees is not within or incidental to the employ- 


used by the em- 


sation, such action being incident to 
employment. In re Ayers, 118 N.E. 
386, 66 Ind.App. 458. 


74. Corpora v. Kansas City Public 
Service Co., 284 P. 818, 129 Kan. 690. 
But see Skuaskai v. Philadelphia & 
Reading Coal & Iron Co., 159 A. 47, 
104 Pa.Super. 25 (holding that em- 
ployee’s using wash house provided 
by employer is not ‘in course of em- 
ployment” where its use was op- 
tional). 


75. De Mann v. Hydraulic Engi- 
neering Co., 159 N.W. 380, 192 Mich. 
594; Terlecki v. Strauss, 89-A. 1023, 
85 N.J.Law 454 [aff 92 A. 1087, 86 
N.J.Law 708]. 


76. Ocean Accident & Guaranty 
Corporation v. Farr, 169 S.E. 684, 47 
Ga.App. 110; Phil Hollenbach Co. v. 
Hollenbach, 204 S.W. 152, 181 Ky. 262, 
13 A.L.R. 524; Tennessee Chemical Co. 
v. Smith, 238 S.W. 97, 145 Tenn. 532. 


77. State Treasurer v. Cohen, 195 
N.Y.S. 82, 202 App.Div. 769 

78. Peel v. Lawrence & Sons, Ltd., 
106 L.T.Rep.N.S. 482. 


79. Peel v. Lawrence & Sons, Ltd., 
supra. 


80. Healy’s Case, 126 A. 735, 124 
Me. 145. 


81. Associated Employers’ Recipro- 
cal v. Simmons, (Tex.Civ.App.) 273 
S.W. 686. 


Injuries before or after working 
hours in quarters furnished by em- 
ployer generally see infra § 437. 


82. Sexton yw Public Service Com- 
mission of City of New York, 167 N.Y. 
S. 493, 180 App.Div. 111. 


83. Davidson v. Pansy Waist Co., 
148 N.E. 715, 240 N.Y. 584. 


84. Injuries during noon hour gen- 
erally see infra § 456. 


85. Ind.—Wasmuth-Endicott Co. v. 
Karst, 133 N.E. 609, 77 Ind.App. 279. 


Kan.—Gilliland v. Edgar Zine Co., 
209 P. 658, 112 Kan. 39, 29 A-L.R. 431. 


Mass.—In re Osterbrink, 118 N.E. 
657, 229 Mass. 407. 


W.Va,—Archibald_v. Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


Eng.—Martin v. Lovibond, [1914] 
QI iaitgs in Be VieCeOa adioe 


[a] Where poisonous fluid was 
taken, by mistake (1) the injury was 
held to arise out of the employment. 
Archibald v. Ott, 87 S.E. 791, 793, 77 
W.Va. 448, L.R.A.1916D 1013 (where 
the court said: ‘‘Here the unfit, un- 
satisfactory, or undesirable water 
supply in the building was one of 
the generally recognized conditions 
of the place of service. In cOnse- 
quence thereof all of the workmen 


ment,®° and an injury incurred while the employee 
was taking a bath after working hours and after 
he had gone, to his place of lodging for the night, 
although it was on the employer’s premises, does 
not arise out of or in the course of emplcyment,§* 
but where the bath was a necessity arising out of 
the employment and to enable him to continue it, 
the injury arose out of and in the course of the 
employment,®? unless he might have prepared him- 
self in exactly the same way if engaged in any 
other employment.§3 

[§ 413] (3) Satisfying Thirst or Hunger; Taking 
Refreshment.** An injury sustained by an employee 


while in the act of satisfying his thirst ordinarily 
arises “out of > and “in the course of’ ®* the em- 


supplied themselves from the well 
by means of buckets and bottles 
which were left at their respective 
places of work, and, as may well be 
supposed, in view of the spirit of 
comradeship usually prevalent among 
men working together, it was not un- 
usual for a thirsty workman to take 
a drink, by tacit permission, from 
any bucket or bottle that happened 
to be convenient. Among the bottles 
in the building there was one that 
contained a deadly poison having the 
appearance of water. Its presence 
there was an incident of the prose- 
cution of the work. It was a sub- 
stance used therein, and not a thing 
left on the premises by a stranger, 
meddler, or miscreant. In the per- 
formance of an act attendant upon 
and incident to all sorts of employ- 
ment, Archibald, by mistake, drank 
this fluid for water. That his death 
was thus accidentally occasioned, in 
the course of his employment, is ad- 
mitted, and, in our opinion, the fatal 
accident arose out of his employ- 
ment’). (2) So, where the employee 
drank muriatic acid from a bottle un- 
der the sink in a refrigerator, where 
he was accustomed to keep a bottle of 
water for drinking use, the injury 
arose out of the employment. In re 
Osterbrink, 118 N.E. 657, 229 Mass. 
407. But see Hutchison v. McKinnon, 
[1916] 1 A.C. 471 [rev 8 B.W.C.C. 624, 
[1915] S.C. 867] (holding that the ac- 
cident did not arise out of the em- 
ployment in a case where a seaman 
on board a ship which was in har- 
bor, in a hot climate, by mistake 
drank a solution of soda from a tin 
which he thought contained water, 
and was badly burned, although it 
was a practice of the crew to carry 
water obtained from the _ ship’s 
pumps in similar tins, and to partake 
of it as required, the men commonly 
drinking from other men’s tins, and 
the practice being sanctioned by the 
officers, but not done by their orders). 


86. Ala.—Alabama Concrete Pipe 
Co. v. Berry, 146 So. 271, 226 Ala. 204. 


Kan.—Gilliland vy. Edgar Zine Co., 
209 P. 658, 112 Kan. 39, 29 A-L.R. 431. 


Pa.—Menendes v. Dravo ConSt. Co., 
167 A. 423, 109 Pa.Super. 224. 


W.Va.—Archibald_v, Ott, 87 S.E. 
791, 77 W.Va. 448, L.R.A.1916D 1013. 


‘Wis.—Widell Co. v. Industrial Com- 
mission of Wisconsin, 192 N.W. 449, 
180 Wis. 179; Vennen v. New Dells 
Lumber Co., 154 N.W. 640, 161 Wis. 
ae L.R.A.1916A 2738, Ann.Cas.1918B 


Eng.—Martin v. Lovibond, [1914] 2 
K.B. 227, 7 B.W.C.C. 243. 


Que.—Greig yv. Grand Trunk R. Co., 
51 Que.Super. 50. 


{a] Going for drink (1) in the 
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ployment, but the injury has been held not to arise 
out of the employment where it arose when, un- 
known to the employer, the employee leaves the 
former’s premises to get a drink,®’ or goes for it to 
a part of the premises where he has no right to 
be; §®& and, where the injury arises from the fact 
that the employee used the facilities provided for 
such purpose in a manner in which they were not 
intended to be used, it does not arise in the course 
The injury has been held to 
arise in the course of the employment where it oc- 
curred while the employee was taking refreshment,°° 
or seeking food after having been without it for 
many hours,®! in heating a lunch,®? eating it,°* 
or, although there is authority holding otherwise,°* 


of the employment.*® 


customary manner is within the rule 
permitting recovery for injuries re- 
ceived by an employee doing some act 
not prohibited and necessary or con- 
venient to his health and comfort. 
Widell Co. v. Industrial Commission 
of Wisconsin, 192 N.W. 449, 180 Wis. 
179. (2) Thus an injury received by 
an employee who negligently used a 
belt conveyor, used to transport sacks 
of cement from lower deck of a barge 
to an upper one, to transport himself 
to the upper deck to get a drink is 
compensable. Menendes v. Dravo 
Const. Co., 167 A. 423, 109 Pa.Super. 
224. 


87. Gardner’s Case, 142 N.E. 32, 
247 Mass. 308, 32 A.L.R. 804. 


88. Gervais v. National Breweries, 
61 Que.Super. 161. 


[a] Rule applied where a brewery 
employee left his work during work- 
ing hours, crossed a street, and en- 
tered the court of a building where 
beer was being bottled for the pur- 
pose of getting a drink of his employ- 
er’s beer. Gervais v. National Brew- 
eries, 61 Que.Super. 161. 


89. Bolden’s Case, 126 N.E. 668, 
235 Mass. 309. 


[a] Mlustration.Where an em- 
ployer provided fresh and pure drink- 
ing water for employees, doing so 
through the medium of a bubble foun- 
tain intended to be drunk from direct- 
ly, injury to an employee through 
bursting of a bottle which he was at- 
tempting, without the knowledge or 
sanction of the employer, to fill at 
such fountain, did not arise in course 
of the employment. Bolden’s Case, 
126 N.E. 668, 2385 Mass. 309. 


90. Vilter Mfg. Co. v. Jahncke, 212 
N.W. 641, 192 Wis. 362, 57 A.L.R. 627. 


[a] Eating ice cream by a work- 
man is within the scope of employ- 
ment. Vilter Mfg. Co. v. Jahncke, 212 
N.W. 641, 192 Wis. 362, 57 A.L.R. 627. 


91. Sztore v. James H. Stansbury, 
Inc., 179 N.Y.S. 586, 189 App.Div. 388. 


[a] Rule applied.—Where the help- 
er of a truck chauffeur, hungry _be- 
cause his employment had.left him 
without food from breakfast time un- 
til 4 P. M., so that it was necessary 
for the continuance of his work that 
he should eat, left the truck to go to 
a bakery for food, and was struck and 
killed by an automobile, he was killed 
in the course of his employment, 
within the Compensation Law, the 
court saying: ‘‘The case is compara- 
ble to those where employees are kill- 
ed or injured while seeking shelter 


from a storm, or while going to a 
nearby place to answer the calls of 
nature. . It is wholly unlike 


those where accidents occur during 
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the noon hour, when employees are on 
their way to or from the plant to get 
their noonday meals. In that class 
of cases injuries are received during 
a definite period set apart as belong- 
ing exclusively to employees, during 
which they may go where they choose 
and do what they please, subject to 
no orders from their employers and 
freed from all duty or responsibility 
in reference,.to «their employment.” 
Sztore v. James H. Stansbury, Inc., 
179 N.Y.S. 586, 587, 189 App.Div. 388. 


Mann v. Glastonbury Knitting 
96 A. 368, 90 Conn. 116, L.R.A. 
1916D 86; Etherton v. Johnstown 
Knitting Mills Co., 172 N.Y.S. 724, 184 
App.Div. 820; Morris v. Lambeth, 8 
W).C: Cran, 22) ER 22% 


[a] For example, placing tea on a 
boiler to keep it hot for lunch, that 
not being forbidden. Etherton v. 
Johnstown Knitting Mills Co., 172 N. 
Y.S. 724, 184 App.Div. 820. 


[b] Reasonableness of act.— 
Claimant was injured while placing a 
coffee bottle to heat in a hot air pipe 
and the court said: ‘The finding does 
not inform us whether the injury was 
received at a time when it was cus- 
tomary for the employees to place 
their bottles for heating; and, in the 
absence of any finding as to that fact, 
we cannot say, as a matter of law, 
that it was unreasonable for a fore- 
man, whose supervisory duties are 
not necessarily continuous, to place 
his bottle for heating at 11:30 a. m., 
at which time the accident occurred.” 
Mann vy. Glastonbury Knitting Co., 96 
a 368, 369, 90 Conn. 116, L.R.A.1916D 


93. Hanna v. Erie R. Co., 
179, 8 N.J.Misc. 829. 


Injuries during noon hour generally 
see infra § 456. 


94 Southern Surety Co. v. Gallo- 
way, 213 P. 850, 89 OKI. 45. 


95. Papineau v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 187 P. 108, 45 Cal.App. 181; Rain- 
ford v. Chicago City Ry. Co., 124 N.E. 
6438, 289 Ill. 427; Blouss v. Delaware, 
L. & W. R. Co., 73 Pa.Super. 95; John- 
son Coffee Co. v. McDonald, 226 S.W. 
215, 143 Tenn. 505. 


[a] Rule applied.—(1) Where an 
injury occurred to a miner riding on 
a mine motor for the purpose of get- 
ting his dinner pail from another part 
of the mine, he was injured in the 
course of his employment. Blouss v. 
Delaware, L. & W. R. Co., 73 Pa.Su- 
per. 95. (2) Where a barber shop 
porter, pursuant to custom, and with 
his employer’s consent, left the shop 
during the forenoon to procure a bot- 
tle of milk to use with his lunch and 
was injured while entering the eleva- 


Cos 


152 A. 


going after it.°> 
while arranging to have his lunch brought to him 
have been held to arise out of and in the course of 
his employment,®* but there is authority to the ef- 
feet that an injury incurred while off the employer’s 
premises by an employee going to get his lunch to 
eat on the premises does not arise out of the em- 
ployment,®? and that an injury to a workman em- 
ployed for a specific purpose does not arise out of 
and in the course of employment when sustained 
while procuring wood to cook his dinner.®® 


[§ 414] (4) Seeking Warmth or Shelter. The in- 
juries of an employee incurred in protecting himself 
from cold have been held to arise out of°® and in the 
course of! employment, and so injuries resulting 


[§§ 413-414 


So injuries to an employee hurt 


> 


tor, the injury arose out of and in the 
course of employment. Papineau v. 
Industrial Accident Commission of 
State of California, 187 P. 108, 45 Cal. 
App. 181. 


Injuries sustained while going to 
and ade meals generally see infra 
§ 452. 


96. Stearns Coal & Lumber Co. v. 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
Rainford v. icago City Ry. Co., 124 
N.E. 648, 289 Ill. 427. 3 


[a] Bule applied: (1) Where a 
miner while attempting to board a 
motor car to request the motorman 
to carry his dinner bucket into the 
mine slipped and fell under the car. 
Stearns Coal & Lumber Co. v. Smith, 
21 ES.WC2d)2 211. eel. Key. 2269. ea) 
Where a street car conductor stopped 
his car in front of his home and was 
injured by a car on another track 
while going there to order his lunch 
to be carried to the place allowed for 
the regular lunch period. Rainford 
v. Chicago City Ry. Co., 124 N.E. 643, 
289 Ill. 427. 


97. Pearce v. Industrial Commis- 
sion, 132 N.E. 440, 299 Ill. 161, 18 A. 
LDR ae. Hy ae% 


[a] Thus, where three employees 
had made a voluntary arrangement to 
eat lunch on the premises, and one 
was injured by a fall on the Street, 
where he was sent by the others to 
obtain provisions, the injury does not 
arise “out of “the employment.” 
Pearce v. Industrial Commission, 132 
N.E. 440, 299 Ill. 161, 18 A.L.R. 523. 


Injuries sustained while goings to 
PR meals generally see infra § 


98. Rush Const. Co. v. Woodward, 
14 P.(2d) 409, 159 Okl. 72. 


[a] Bule applied as to a workman 
employed to remove pipe line. Rush 
Const. Co. v. Woodward, 14 P.(2d) 409, 
159 Okl. 72. 


99. Richards v. Indianapolis Abat- 
toir Co., 102 A. 604, 92 Conn. 274; Gei- 
big v. Ann Arbor Asphalt Const. Co., 
214 N.W. 90, 238 Mich. 560. 


1. Conn.—Richards y. Indianapolis 
anaes Co., 102 A. 604, 92 Conn. 


Mich.—Geibig v. Ann Arbor Asphalt 
conee Co., 214 N.W. 90, 288 Mich. 


N.Y.—Ziolkowski* v. American Ra- 
diator Co., 161 N.E. 164, 247 N.Y. 513; 
Malandrino y. Southern New York 
Power & Ry. Corporation, 180 N.Y.S. 
735, 190 App.Div. 780. 


Wis.—Northwestern Iron Co. y. In- 
dustrial Commission, 152 N.W. 416, 
160 Wis. 6338. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 414-416] 


from the act of the employee in seeking shelter from 
a storm are compensable as arising out of? and in 
the course of* the employment. Where, however, the 
employee was not more exposed to injury than oth- 
ers in the same locality, the injury does not arise 
out of the employment,* and neither does an in- 
jury caused by a'fire built by the employee to keep 
him warm when his acts therein were not the natural 
incidents of his work, did not grow out of any 
emergency, and did not better enable him to do his 


work or discharge his duties.® 


{[§ 415] (5) Seeking Fresh Air. 
with the rule as to injuries sustained by an em- 
ployee while engaged in the performance of acts 
essential to his personal comfort, but ultimately 
for the benefit of the employer,® an injury incurred 


B.C.—Culshaw v. Crow’s Nest Pass 
€oeal Co.,.7T B.W.C.Ci, 1050. 


[a] MDiustrations.—(1) In an em- 
ployer’s plant iron briquettes, after 
passing through the kilns, were plac- 
ed on small dump cars which ran un- 
attended on tracks into the yard, 
where they were dumped by em- 
ployees. Claimant, was engaged in 
dumping cars, and as they came out 
at intervals of about fifteen minutes 
he had intervals of rest when he 
was not working. There was evidence 
that after a car came out he blocked 
it and sat or lay down on the track 
to get warm from the heat of the 
briquettes, the night being cold, and 
that while still lying, or while he 
was picking up briquettes after he 
had warmed himself, he was caught 
by the next car. It was held that, 
assuming that his injuries were sus- 
tained in this way, although he was 
negligent, compensation for his inju- 
ries could not be denied on the 
ground that at the time of the acci- 
dent he was not performing service 
growing out of or incidental to his 
employment, it being his duty to his 
employer, as well as to himself, to 
protect himself from undue and 
unnecessary exposure to the cold. 
Northwestern Iron Co. v. Industrial 
Commission, 152 N.W. 416, 160 Wis. 
633. (2) Where a laborer, shoveling 

' gravel into wagons on a cold day, suf- 
fered an injury to his eye from a fly- 
ing spark while building a bonfire to 
warm himself and his fellow workers 
during the intervals between the load- 

- ing of wagons, his act was fairly in- 

cidental to the work, so as to justify 
an award for the injury. Malandrino 

v. Southern New York Power & Ry. 

Corporation, 180 N.Y.S. 735, 190 App. 

Div. 780. 


2. Chiulla de Luca v. Board of 
Park Com’rs of City of Hartford, 107 
A. 611, 94 Conn. 7; Moore v. Lehigh 
Valley R. Co., 154 N.Y.S. 620, 169 App. 
Div. 177 “(aff 111). N.B.'1092,: 217 "N.Y. 
627]; Industrial Commission of Ohio 
v. Hampton, 176 N.E. 74, 123 Ohio St. 
500; Consolidated Pipe Line Co. v. 
Mahon, 3 P.(2d) 844, 152 Okl. 72. 


3. Conn.—Chiulla de Luca v. Board 
of Park Com’rs of City of Hartford, 
107 A. 611, 94 Conn. 7. 


N.Y.—Moore v. Lehigh Valley R. 
Co., 154 N.Y.S. 620, 169 App.Div. 177 
[aff 111 N.E. 1092, 217 N.Y. 627]. 


Ohio.—Industrial 
Ohio y. Hampton, 
Ohio St. 500. 


Ok1.—Consolidated Pipe Line Co. v. 
Mahon, 3 P.(2d) 844, 152 Okl. 72. 


Utah.—State Road Commission v. 
Industrial Commission of Utah, 190 P. 
544, 56 Utah 252. 
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by an employee in seeking fresh air is held to arise 
out of? and in the course of* his employment. 
Where, however, the need for the fresh air arises 
from a definitely ascertainable cause not connected 
with the employment, the injury does not arise out 
of the employment within the act.® 


[§ 416] (6) Heeding Call of Nature. 
or accident in attending to a call of nature is ordi- 
narily one arising out of employment.?° 
ingly, where the employee is injured while seeking 


An injury 
Accord- 


toilet facilities or going to or from a toilet, the 


In accordance 


Eng.—Carinduff v. Gilmore, 48 I.L. 
TT. 137. 


[a] Procuring raincoat is a means 
of seeking shelter; and, where a mes- 
senger was struck by an automobile 
after leaving his home, where he had 
gone for his raincoat before return- 
ing to the office from an errand for 
his employer, the injury arose in the 
course of his employment. Western 
Pac. R. Co. v. Industrial Accident 
Commission of California, 224 P. 754, 
193 Cal. 413. 


4 Ryan v. City of Port Huron, 209 
N.W, 101, 234 Mich. 648; Baker v. 
State Industrial Commission, 280 P. 
603, 188 Okl. 167. 


[a] Tlustration.—An injury to a 
street worker, bitten by a dog while 
seeking shelter from a storm, is not 
compensable as an accident arising 
out of employment. Ryan v. City of 
eee Huron, 209 N.W. 101, 234 Mich. 


5. Strand v. Harris Structural 
Steel Co., 204 N.Y.S. 463, 209 App.Div. 
310. See New Cornelia Copper Co. v. 
Espinoza, 268 F. 742 (act protecting 
employees in all work necessitating 
dangerous proximity to explosives, is 
not applicable to miner, injured by 
explosion which occurred on the sur- 
face of the soil in the morning, before 
beginning work, resulting from a fire 
pat by the servant to warm him- 
self). 


6. See supra § 411. 


7. Sparks Milling Co. v. Industrial 
Commission, 127 N.E. 737, 293-Ill. 350; 
National Biscuit Co. v. Roth, 146 N.E. 
410, 83 Ind.App. 21. 


8. Ill—Sparks Milling Co. v. In- 
eneeee Commission, 127 N.E. 737, 293 
° ou. 


Ind.—National Biscuit Co. v. Roth, 
146 N.E. 410, 83 Ind.App. 21. 


Mass.—In re Von Ette, 111 N.E. 696, 
223 Mass. 56, L.R.A.1916D 641. 


Pa.—Reynolds y. Rolinson, 
Dist.&Co. 8. 


W.Va.—Booker v. State Compensa- 
tion Com’r, 169 S.E. 483. 


9. Reeves v. John A. ney, Corpo- 
ration, 113 A. 162, 95 Conn. 627. 


[a] Illustration.—Where the evi- 
dence showed that an employee fell 
from an open doorway, protected only 
by a bar, when he went there to get 
fresh air, because the account of an 
operation given by the superintendent 
had made him feel faint and that he 
fainted when he reached the door and 
fell out under the bar, the injury did 
not arise out of his employment, al- 
though his employment permitted him 
to go to the door at that time, and 


$. Pa: 


injury arises out of the employment!! and in the 
course of it,1? but the injury does not arise out 
of the employment where he uses other facilities 
than those provided,+® where he voluntarily assumes 
unnecessary risks in accomplishing his purpose,** 


although it would be inferred he went 
for some purpose connected with his 
employment, if the uncontested find- 
ing did not show the contrary. 
Reeves v. John A. Dady Corporation, 
113 A, 162, 95 Conn. 627. 


10. Employers’ Mut. Ins. Co. v. In- 
dustrial Commission of Colorado, 230 
P. 394, 76 Colo. 84. 


[a] Rule applied (1) where a mine 
employee was caught by a eave-in of 
the bank on the employer’s premises 
while attending to a call of nature 
during working hours (Hmployers’ 
Mut. Ins, Co. v. Industrial Commis- 
sion of Colorado, 230 P. 394, 76 Colo. 
84), (2) notwithstanding there were 
outhouses to which the employee 
could have resorted, he not having 
been forbidden to take the course he 
did and it not being shown to be ob- 
viously dangerous (Hmployers’ Mut. 
Ins. Co. v. Industrial Commission of 
Colorado, supra). 


11. Steel Sales Corporation v. In- 
dustrial Commission, 127 N.E. 698, 
293 Ill. 485, 14 A.L.R. 274; Zabriskie 


iv. Erie R. Co., 92 A. 385, 86 N.J.Law 


266, J RAL LOGAN 3 5): 
Bates & Northcliffe, Ltd., 
DSK IB 71000, W.Clé& 1 207: 
Lancashire & Yorkshire R. 
L.T.Rep.N.S. 236. 


Fearnley v. 
[1917] 86 
Corlett v. 

Co., 120 


12. N.J.—Zabriskie v. Erie R. Co., 
92 A. 385, 86 N.J.uaw 266, T..R-A. 
1916A 315. 


N.Y.—Berg v. Great Lakes Dredge, 
etc., Co., 158 N.Y.S. 718, 173 App. Div. 
82; De Filippis v. Falenberg, 155 N. 
Y.S. 761, 170 App.Div. 153 (aff 114 N.E. 
1064, 219 N.Y.S. 581]. 


Wash.—Welden v. Skinner & Eddy 


Corporation, 174 P. 452, 103 Wash. 
243. 
Wis.—Simmons Co. vy. Industrial 


Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445. 

Eng.—-Corlett v. Lancashire & York- 
shire’ Ri Co... (20 (it Rep: NS. 236. 
Lawless v. Wigan Coal, ete., Co., 1 B. 
ae 153; Elliott v. Rex, 6 W.C.C. 


13. Horner v. Wandsworth, Wim- 
bledon, & Epsom Gas Co., [1919] 88 
L.J.K.B. 355, W.C.&I. 677 Thomson v. 
Flemington Coal Co., [1911] 4 B.W. 
C.C. 406, S.C. 823. But see Employers’ 
Mut. Ins. Co. v. Industrial Commis- 
sion of Colorado, 230 P. 394, 76 Colo. 
84 (stated supra note 10 [a]). 


14. Jacobson’s Case, 143 N.E. 317, 
248 Mass. 466. 


{a] For example, where he alights 
from a moving truck for the purpose 
and is injured while attempting to get 
on again. Jacobson’s Case, 143 N.E. 
317, 248 Mass. 466. 
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where he acted unreasonably in going where he did,2® 
where in violation of the employer’s rules he relieves 
himself in the open instead of making use of the 
conveniences provided,!* where the place to which 
he resorted was not on the employer’s premises or 
under his control,!?7 nor where, unknown to his em- 
ployer, he leaves the employens premises for the 
purpose.+§ 


{§ 417] (7) Making or Answering Telephone 
Calls. Where the employer has established no rule 
forbidding employees to use the telephone,?® an in- 
jury sustained by an employee while going to tele- 
phone his relatives of his intention to work over- 
time arises in the course of the employment.?° So 
an injury incurred while going to answer a call has 
been held to arise out of?! and in the course of?? 
the employment; and the nature or source of the 
call is immaterial,?* especially where it was a part 
of his duties to answer telephone ecalls?* or where 
he was directed by his superior in the particular 
instance to do so.?® 


XN 
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[§ 418] (8) Resting or Sleeping.*® It has been 
said that the sole case in which falling asleep is 
clearly not within an employment is that of a watch- 
man or similar service where the servant is employed 
expressly to stay awake.27 Accordingly an injury 
to an employee not of this class ineurred while 
asleep is compensable as arising out of*® and in the 
course of? his employment, and an injury incurred 
while taking a brief rest has been held to arise out 
of the employment.?® The employee must not, how- 
ever, choose an unnecessarily dangerous place for. 
resting or sleeping,*! and if he does, and is injured, 
the injury does not arise out of or in the course 
of the employment,*®? although if the employee is 
told by the employer to take a rest, the faet that 
he rests in an unsafe place is immaterial, and the 
resulting injury arises out of the émployment with- 
in the act.33 Where the injury oceurs at a time 
after the employee had deliberately abandoned his 
employment to go to sleep, it does not arise out of** 
or in the course of*® the employment. 


Voluntary act or incurrence of risk 
ake, see supra § 410. 


Rose v. sed erat 
a7t- “105 L.T-Rep.N'S 


16. Senior v. Brddsworth Main Col- 
Bey Co., [1917] 86 L.J.K.B. 1387, W. 
C.&I1. 284. 

' Wiolation of rules generally see in- 
fra § 459. 


17. _Cogdon v. Sunderland Gas Co., 
HS Wile. ©. bb. 


18. Gardner’s Case, 142 N.E. 32, 
247 Mass. 308, 32 A.L.R. 804. 


[a] Rule applied where a street 
railway motorman alighted from the 
car and started across the road and 
was struck by an automobile. Gard- 
ner’s Case, 142 N.E. 32, 247 Mass. 308, 
32 A.L.R. 804. 


19. Violation of rules generally see 
infra § 459. 


20. Adams v. Colonial Colliery Co., 
158 A. 183, 104 Pa.Super. 187. 


21. Holland-St. Louis Sugar Co. v. 
Shraluka, 116 N.E. 330, 64 Ind.App. 
545; Kent v. Kent, 208 N.W. 709, 202 
Towa 1044; In re Cox, 114 N.E. 281, 
225 Mass. 220. 


22. Holland-St. Louis Sugar Co. v. 
Shraluka, 116 N.E. 330, 64 Ind.App. 
545; Kent v. Kent, 208 N.W. 799, 202 
Iowa 1044; In re Cox, 114 N.E. 281, 
225 Mass. 220. 


23. Holland-St. Louis Sugar Co. v. 
Shraluka, 116 N.E. 330, 64 Ind.App. 
545; Kent v. Kent, 208 N.W.. 709, 202 
Iowa 1044; In re Cox, 114 N.E. 281, 
225 Mass. 220. 


[a] Rule applied: (1) Where the 
call was not shown to have been in 
employer’s business. Kent v. Kent, 
208 N.W. 709, 202 Iowa 1044. (2) 
Where the call was intended for some 
one else. Holland-St. Louis Sugar Co. 
v. Shraluka, 116 N.E. 330, 64 ind.App. 
545. (3) Where the call was a per- 
sonal one. In re Cox, 114 N.E. 281, 
225 Mass.. 220. 


24. In re Cox, supra. 


25. Holland-St. Louis Sugar Co, v. 
Shraluka, 116 N.E. 330, 64 Ind.App. 545 
(holding that where employee was di- 
rected to answer the telephone, 
was warranted in assuming the call 
pertained to his employment). 


26. Injuries during rest periods, 


4 B.W.C.C. 


he]; 


noon hours, etc. see infra § 456. 


27. Dixon w*Andrews, 103 A. 410, 
91 N.J.Law 373 [aff 105 A. 893, 92 N. 
J.Law .512]. 


28. Richards v. Indianapolis Abat- 
toir Co., 102 A. 604, 92 Conn. 274; Beck 
Vaud Commercial Driveaway, 245 
N.W. 806, 260 Mich. 550; Dixon v. 
Andrews, 103 A. 410, 91 N.J.Law 373 
[aff 105 A. 893, 92 N.J.Law 512]; Cor- 
rina v. De Barbieri, 160 N.E. 397, 247 
N.Y. 357; Cleveland v. Rice, 204 N.Y. 
S. 428, 209 App.Div. 257 Late 147 N.E. 
182,:239 N.Y. 530]. 


[a] Rule applied as to: (1) Driv- 
ers of automobiles being driven 
across country killed by carbon mon- 
oxide poisoning, while sleeping in the 
automobile to protect it in accordance 
with their duty. Beck v. C. & J. Com- 
mercial Driveaway, 245 N.W. 806, 260 
Mich. 550. (2) Driver who having sat 
down near a boiler fire while waiting 


‘an opportunity to use an elevator in 


his work, fell asleep, and caught fire. 
Richards v. Indianapolis Abat- 
toir Co., 102 A. 604, 92 Conn. 274. (3) 
Farm hand who left on daily trip to 
city with truck and mule team, and 
who eight or nine hours later was 
found crushed between the seat of the 
wagon and the roof of a shed, his 
death having been caused by an acci- 
dent while he was asleep. Dixon y. 
Andrews, 103 A. 410, 91 N.J.Law 373 
[aff 105 A. 893, 92 N.J.Law BLQY. 4) 
Livery driver, who returning from a 
trip after midnight and being thrown 
from his cutter, unintentionally fell 
asleep and froze his foot while wait- 
ing for a passing vehicle. Cieveland 
v. Rice, 204 N.Y.S. 423, 209 App.Div. 
257 [aff 147 N.E. 182, 239 N.Y. :530]. 
(5) Wagon driver who fell from his 
seat where he was sleeping during a 
ferry crossing. Corrina v. De Bar- 
bieri, 160 N.E. 397, 247 N.Y. 357. 


29. Richards v. Indianapolis Abat- 
sag Co., 102 A. 604, 92 Conn. 274; Beck 
& J. Commere ial Driveaway, 245 

N, We. 806, 260 Mich. 550; Dixon v. An- 
drews, 103 A. ‘410, 91 N.J.Law 373 [aff 
105 A. 893, 92 N.J. Law 512]; Corrina 
Yon Barbieri, 160 N.E. 397, 247 N.Y. 


30. Kaletha v. Hall Mercantile Co., 
196 N.W. 261, 157 Minn. 290. 


- White Star Motor Coach Lines 


of rine vy. Industrial Commission, 


168 N.E. 116, 336 Ill. 1466; White Star 
Motor Coach Lines of. Illinois v. In- 


dustrial Commission, 168 N.E. 113, 
336 Ill. 117; Weiss Paper Mill Co. v. 
Industrial Cammission, 127 N.E. 732, 
293 Ill. 284. 


32. White Star Motor Coach Lines 
of IUinois v. Industrial Commission, 
168 N.E. 116, 336 Ill. 166; White Star 
Motor Coach Lines of Illinois v. In- 
dustrial Commission, 168 N.E. 112, 
336 Ill, 117; Weis Paper Mill Co. y. 
Industrial Commission, 127 N.E. 732, 
293 Ill. 284. 


[a] Rule applied where a bus 
driver entered a closed bus in a clos- 
ed garage for an hour's rest, started 
the motor, and was suffocated. White 
Star Motor Coach Lines of Illinois v. 
Industrial Commission, 168 N.E. 116, 
336 Ill. 166; White Star Motor Coach 
Lines of Illinois v. Industrial Com- 
mission, 168 N.E. 113, 336 Ill. 117. 


33. Matthews v. McClure & Sons, 
peers 90 L.J.K.B. 510, [1920] W.C.&1. 


[a] Rule applied where a girl em- 
ployed ina cotton mill, during a nec- 
essary interval in_her work, was or- 
dered to go and wait in a room, and 
went and sat in a safe position in the 
room until, at the invitation of an- 
other girl ‘to come and eat an apple 
with her, she changed her position 
and sat with her back leaning against 
frames of the machinery, and her 
loosely worn hair was caught by the 
machinery, whereby she was severely 
injured. Matthews v. McClure & 
Sons, Ltd., 90 L.J.K.B. 510, [1920] W 
C&L. 211. 


34. John A. Roebling’s Sons Co. y. 
Industrial Accident Commission, 171 
P. 987,36 Cal.App. 10; Gifford v. ‘T. 
G. Patterson, Inc., 117 N.E. 946, 222 
N.Y. 4, 6 A.U.R. 576; Kettle v. Mc- 
ae L.J.K.B. 1490, [1916] W.C.& 


fa] Thus a night watchman, who 
went to sleep and fell through an 
open doorway, was not injured with- 
in the line of his employment under 
the act. Gifford v...T. G. Patterson, 
anes 117 N.E. 946, 222 N.Y. 4, 6 A.L.R. 


35. Colucci v. Edison Portland Ce- 
ment Co., 111 A. 4, 94 N.J.Law 542, 10 
A.L.R. 1486 [rev 108 A. 313, 93 NJ. 
Law 332]; State Treasurer v. Cohen, 
195 N.Y.S. 82, 202 App.Div. 769; Union 
Indemnity Co. y. Malley, (Tex.Civ. 
App.) 1 S.W.(2d) 923. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 419-420] 


[§ 419] (9) Use of Tobacco. An injury sustained 
by an employee while procuring tobacco for his own 
use, being an act for his personal comfort and con- 
venience but ultimately for the benefit of the em- 
ployer,?* may arise out of*? and in the course of*§ 


the employment; but, if the employment exposes . 


him to no danger in getting his tobacco that would 
not have been incurred by any one else on a like 
errand, the injury does not arise out of the em- 
ployment.*® If the employee is injured on account 
of cireumstances attending the employment while 
taking a smoke, there being no objection on the 
part of the employer to his smoking, the injury 
arises out of the employment,*® and in the course 
thereof.41 Where, however, the injury occurs dur- 
ing convalescence from a previous injury, the use of 
tobacco is not connected with the employment, and 
the injury resulting therefrom is not compensable.*? 


[§ 420] c, Acts for Benefit Both of Employer and 
Employee—(1) In General. An injury suffered by 
an employee while performing an act for the mutual 
benefit of the employer and the employee is usually 


[a] Tllustrations.—(1) The death 


WORKMEN’S COMPENSATION ACTS 
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’ compensable,#® for when some advantage to the 


employer results from the employee’s conduct, his 
act cannot be regarded as purely personal and wholly 
unrelated to the employment.** Accordingly, an in- 
jury resulting from such an act arises out of*® 
and in the course of** the employment; and this 
rule is applicable, even though the advantage to 
the employer is slight.47 In determining the ques- 
tion of the employer’s liability for an injury result- 
ing on a trip undertaken for personal as well as busi- 
ness reasons, it is essential to determine whether, 
at the outset, the trip in question was that of the 
einployer, or that of the employee.*® If it is the 
employer’s trip, the employee is engaged in his 
employer’s business and acting within the scope 
of his employment while going to, and returning 
from, the terminus of the trip.*® If it is the em- 
ployee’s trip, he is not within the seope of his em- 
ployment while en route to, or returning from, the 
terminus of his trip,®° but detours made in such 
case for the purpose of dispatching business for 
his employer are within the scope of his employ- 
ment.°! ‘The mission for the employer must be the 


Commission of California, 243 P. 892, 


of a night watchman inhaling gas in 
a tool house, entered for the purpose 
of sleeping, is not compensable as 
within the “scope of employment.” 
Union Indemnity Co. v. Malley, (Tex. 
Civ.App.) 1 S.W.(2d) 923. (2) Where 
an employee during working hours 
stopped the work which he was em- 
ployed to perform, left the place 
where he was employed to perform it, 
went one hundred yards away into 
another building of his employer, and 
deliberately lay down to sleep, and 
slept for three hours until he was ac- 
cidentally killed, the accident did not 
arise in the course of his employment, 
within the meaning of the Workmen’s 
Compensation Act. Colucci v. Edison 
Portland Cement Co., 111 A. 4, 94 N. 
J.Law 542, 10 A.L.R. 1486 [rev 108 A. 
313, 93 N.J.Law 332]. 


36. See supra § 411. 


37. Wickham vy. Glenside Woolen 
Mills, 168° N.E.. °446,.°252 N.Y. 11; 
Springer v. North, 200 N.Y.S. 248, 205 
App.Div. 754. 


38. Wickham v. Glenside Woolen 
Mills, 168 N.E. -446,° 252 N.Y. -11; 
Springer v. North, 200 N.Y.S. 248, 205 
App.Div. 754. 


39. In re Betts, 118 N:E. 551, 66 
Ind.App. 484. See Mountain vy. In- 
dustrial Accident Commission of Cal- 
ifornia, 267 P. 913, 92 Cal.App. 176 
(denying recovery where employee 
was injured while deviating from 
course of employment). 


40. Cal.—Whiting-Mead Commer- 
cial Co. v. Industrial Accident Com- 
mission, 173 P. 1105, 178 Cal. 505, 5 
ARLE. t1518: 


Conn.—Lovallo v. American Brass 
Cosmos A. 783, 1i2 Conny 635; 


Iowa.—Rish v. Iowa Portland Ce- 
ment Co., 170 N.W. 532, 186 Iowa 
443. 

La.—Gospel v. Southern Carbon Co., 
4 La.App. 272. 


Mich.—Haller v. City of Lansing, 
62 N Wesson woo. MUCK. 753s Tat. A. 
1917E 324. 


Minn.—Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 157 Minn. 290. 


[a] Rule applied: (1) Where San- 
ta Claus, annoyed by children pulling 
at his clothes, ,retired to a room in 


© 


was injured when his beard caught 
fire while lighting a cigarette. Kale- 
tha v. Hall Mercantile Co., 196 N.W. 
261, 157 Minn. 290. (2) Where an 
electrician was injured when a dyna- 
mite cap exploded while he was strik- 
ing a match to light a cigarette, al- 
though use of the caps was confined 
to a different building, and their pres- 
ence in the electric repair shop where 
plaintiff was injured was prohibited 
by the employer’s rules. Rish v. 
Iowa Portland Cement Co., 170 N.W. 
§32, 186 Iowa 443. 


41. Lovallo y. American Brass Co., 
153 A. 783; 112) ‘Conh. 635; "Gospel v- 
Southern Carbon Co., 4 La.App. 272; 
Haller v. City of Lansing, 162 N.W. 
335, 195 Mich. 753, L.R.A.1917E 324; 
Dzilowska v. Superior Steel Co., 103 
A. 351, 259 Pa, 578, L.R.A.1918F 888. 


42. Fischer v. R. Hoe & Co., 230 
NUYS. 755,. 224 -App. Div.» 335. 


[a] Thus, where the dressing on a 
compensable finger injury caught fire 
when the employee lit a cigarette on 
leaving the doctor’s office where the 
injury was dressed, the new injury is 
not compensable since lighting the 
cigarette at such time and place was 
not connected with the employment. 
Fischer v. R. Hoe & Co., 230 N.Y.S. 
755, 224 App.Div. 335. 


43. Smith v. Seamless Rubber Co., 
see A. 110, 111 Conn. 365, 69 A.L.R. 
856. 


44. Younger v. Motor Cab Transp. 
Co., 183 N.E. 863, 260 N.Y. 396. 


45. Irwin-Neisler & Co. v. Indus- 
trial Commission, 178 N.BH. 357, 346 
Tll. 89; Younger vy. Motor Cab Transp. 
Co., 183 N.E. 868, 260 N.Y. 396;  An- 
drews v. Emporium Forestry Co., 166 
N.E. 336, 250 N.Y. 592; Crawford v. 
State Industrial Commission, 239 P. 
575, 111; Okl. 265. ; 


[a] Rule applied as to an injury 
to an employee on the return trip 
from his vacation, after having taken 
a different route to do inspection 
work at his employer’s request.  Ir- 
win-Neisler & Co. v. Industrial Com- 
mission, 178 N.E. 357, 346 Ill. 89. 


46. Cal.—Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission of California, 262 P. 309, 
9.02. Cal.. 688, 58:A.L.R..1392; Sun, In- 
demnity Co. v. Industrial Accident 


76 Cal.App. 165. 


Ill.—Irwin-Neisler & Co. v. Indus- 
Petey crea eo 178 N.E. 357, 346 


Minn.—Bellman v. Northern Minne- 
ah Ore Co., 208 N-W. 802, 167 Minn. 


N.Y.—Younger v. Motor Cab 
Transp. Co., 183 N.E. 863, 260 N.Y. 
396; Andrews v. Emporium Forestry 
Co., 166 N.E. 336, 250 N.Y. 592. 


Okl.—Crawford v. State Industrial 
Commission, 239 P. 575, 111 Okl. 265. 

Tex.—Royal Indemnity Co. v. Ho- 
gan, (Civ.App.) 4 S.W.(2d) 93. 


Utah.—Ford Motor Co. v. Indus- 
trial Commission of Utah, 231 P. 432, 
64 Utah 425. 


[a] Tllustrations.—(1) An injury 
to a watchman shutting the door of 
his employer’s building is received in 
the course of his employment, al- 
though he also intended on the same 
trip to fetch feed for his own ani- 
mals. Bellman vy. Northern Minne- 
sota Ore Co., 208 N.W. 802, 167 Minn. 
269. (2) An injury to a garageman 
killed while driving a car to test its 
brakes, but incidentally taking two 


young ladies home, arises in the 
course of the employment. Royal 
Indemnity Co. v. Hogan, (Tex.Civ. 


App.) 4 S.W.(2d) 938. (3) An injury 
to a meat department manager, sus- 
tained while traveling on his employ- 
er’s time to arrange for a purchase 
of meat, is within the course of his 
employment, although he was going 
home. Sun Indemnity Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 243 P. 892, 76 Cal.App. 165. 


47. Younger v. Motor Cab Transp. 
Co., 183 N.E. 863, 260 N.Y. 396.° 


48. Barragar v. Industrial Com- 
mission of Wisconsin, 238 N.W. 368, 
205 Wis. 550, 78 A.L.R. 679. 


49. Barragar v. Industrial Com- 
mission of Wisconsin, supra. 


Deviation from employer’s business 
see infra § 426. 


50. Barragar v. Industrial Com- 
mission of Wisconsin, 238 N.W. 368, 
205 Wis. 550, 78 A.L.R: 679. 


51. Barragar v. Industrial 
mission of Wisconsin, supra. 


Com- 
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major factor’? or, at least, a concurrent cause** 
of the journey, and, if it is merely incidental to 
what the employee was doing for his own benefit, 
the injury does not arise out of°* or in the course 
of®> the employment. 


[§ 421] (2) Repair or Care of Property of Em- 
ployee Used in Employment. That the employee is 
to furnish his own tools or equipment does not nec- 
essarily preclude the finding that a particular act, 
involving the preparation or preliminary use of 
such tools or equipment, is in the course of the 
employment.®® That question still depends upon 
the time, place, nature, and character of the act 
and its relationship or incidence to the employ- 
ment.®? Accordingly an injury to an employee put- 
ting his own vehicle into condition for use in the 
employer’s business during the employee’s usual 
hours of labor arises out of°® and in the course of*® 
the employment; but, where the vehicle is being 
prepared for general use, it does not arise in the 
course of employment.*° Where the employee’s du- 
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ties require him to use his own vehicle part of the 
time and another at other times, an injury sus- 
tained while he is putting his own away prepara- 
tory to using the other arises out of and in the 
course of the employment.*1 An injury sustained 
by an employee on his own time while caring in his 
own stable for his own horses which he used in the 
employer’s business does not arise out of*? or in the 
course of°* his employment, but, when it arises with- 
in the period of the employment at a place where 
the employee may reasonably be and while fulfilling 
the duties of his employment, the injury arises out 
of and in the course of the employment within the 
act.%4 


[§ 422] (3) Catching Rides or Taking Short Cuts. 
An injury incurred by an employ@e in catching a 
ride with a third person while on an errand for his 
employer is ordinarily held to arise in the course of 
the employment,®*> but whether it arises out of the 
employment depends on the circumstances of the 
case.°* The injury is said to arise out of the em- 


[a] Rule applied where the em- 


52. Eby ov. Industrial Accident 
Commission of California, 242 P. 901, 
75 Cal.App. 280. 


53. Marks’ Dependents v. Gray, 
167 N.E. 181, 251 N.Y. 90; Barragar 
v. Industrial Commission of Wiscon- 
sin, 238 N.W. 368, 205 Wis. 550, 78 A. 
TAR. 1609 


[a] “The test in brief is this: If 
the work of the employee creates the 
necessity for travel, he is in the 
course of his employment, though he 
is serving at the same time some pur- 
pose of his own. . If, how- 
ever, the work has had no part in 
creating the necessity for travel, if 
the journey would have gone forward 
though the business errand had been 
dropped, and would have been cancel- 
ed upon failure of the private pur- 
pose, though the business errand was 
undone, the travel is then personal, 
and personal the risk.’’ Marks’ De- 
pendents v. Gray, 167 N.E. 181, 183, 
251 N.Y. 90 [quot Barragar v. Indus- 
trial Commission of Wisconsin, 238 
N.W. 368, 370, 205 Wis. 550, 78 A.L. 
R. 679). 


[b] “The application of this test 
does not require or authorize the com- 
mission to weigh the motives and ob- 
jects of the employer and employee 
for the purpose of ascertaining the 
most important or compelling cause 
as well as the secondary cause of the 
journey. It simply requires the com- 
mission to find that the service of 
the employer is'at least a concurrent 
cause of the trip.” Barragar v. In- 
dustrial Commission of Wisconsin, 
238 N.W. 368, 371, 205 Wis. 550, 78 
A.L.R. 679. 


54 Cal.—Eby v. Industrial Acci- 
dent Commission of California, 242 P. 
901, 75 Cal.App. 280. 


D.C.—Indemnity Ins. Co. of North 
America v. Hoage, 61 App.D.C. 173, 58 
¥F.(2d) 1074 [cert gr 53 S.Ct. 122, 287 
U.S. 592, 77 L.Ed. 516 (rev eon other 
grounds 53 S.Ct. 380, 288 U.S. 162, 77 
L.Ed. 676) ]. 

N.Y.—Marks’ Dependents y. Gray, 
167 N.E. 181, 251 N.Y. 90. 


N.C.—Ridout v. Rose’s 5-10-25 Cent 
Stores, 171 S.H. 642, 205 N.C. 423. 


Wis.—Barragar v. Industrial Com- 
mission of Wisconsin, 238 N.W. 368, 
205 Wis. 550, 78 A.L.R. 679. 


[a] For example (1) where the 
employee was killed while coming to 


‘75 Cal.App. 280. 


work in his car, although incidental- 
ly, at the employer's .request, he was 
bringing some of the employer’s tools 
with him. Eby v. Industrial Accident 
Commission of California, 242 P. 901, 
(2) Where the em- 
ployee was killed in a collision on the 
highway, while calling for his wife 
and incidentally performing a trifling 
job for his employer. Marks’ De- 
pendents v. Gray, 167 N.E. 181, 251 N. 
Y. 90. (83) Where a salesman was 
killed while bringing his family back 
in his automobile from vacation, al- 
though the trip included incidental 
stops to interview his employer’s 
debtors. Barragar v. Industrial Com- 
mission of Wisconsin, 238 N.W. 368, 
205 Wis. 550, 78 A.L.R. 679. 


55. Eby v. Industrial Accident 
Commission of California, 242 P. 901, 
75 Cal.App. 280. 


56. Frandsen y. Industrial Com- 
eee of Utah, 213 P: 19%; 61 Utah 


57. Frandsen v. Industrial Com- 
mission of Utah, supra. 


58. Derleth v. Roach & Seeber Co., 
198 N.W. 948, 227 Mich. 258; Manley 
v. Harvey Lumber Co., 221 N.W. 913, 
175 Minn. 489. But see Howe y. Wat- 
kins Bros., 142 A. 69, 107 Conn. 640 
(holding scratch received by .em- 
ployee washing his own car, which 
was used in business and for pleas- 
ure, not to arise out of, although 
arising in the course of the employ- 
ment). 


59. Derleth y. Roach & Seeber Co., 
198 N.W. 948, 227 Mich. 258; Grina v. 
Stenerson Bros. Lumber Co., (Minn.) 
248 N.W. 732; Manley v. Harvey 
Lumber Co., 221 N.W. 913, 171 Minn. 
489; Struve vy. City of Fremont, 
(Neb.) 250 N.W. 663. See Frandsen 
v. Industrial Commission of Utah, 
213 P. 197, 61 Utah 354 (holding such 
injury arose ‘out of or in the course 
of employment’). 


60. Stevens v. C. B. Parker Co., 
165 A. 665, 108 Pa.Super. 520. See 
Carroll vy. Western Union Telegraph 
Co., 17 P.(2d) 49, 170 Wash. 600 (mes- 
senger, permitted to get accessories 
for his motorcycle, was not “acting 
within the scope of his employment” 
noe returning to his employer’s of- 

ce). 


61. Pressed Steel Car Co. v. Indus- 
trial gommlssion, 172 N.E. 52, 340 
Ill. 68. 


ployee died from carbon monoxide 
gas while putting his automobile in 
his garage preparatory to taking a 
train to transact business for his em- 
ployer. Pressed Steel Car Co. v. In- 
daustzial Commission, 172 N.E. 52, 340 
Ill. 68. 


62. Prayther v. Deepwater Coal & 
Tron’ (Co., 114 “So; 194," 216 Alas’ 6.795 
Johnson y. State Highway Commis- 
sion, 1384 A. 564, 125 Me. 443; State 
v. District Court of Hennepin County, 
175 N.W. 110, 144 Minn. 259; Knee- 
land v. Parker, 135 A. 8, 100 Vt. 92, 


48 A.L.R. 1396. N 

fa] Rule applied: (1) Where the 
accident occurred after working 
hours. Prayther v. Deepwater Coal 


& Iron Co., 114 So. 194, 216 Ala. 579; 
Johnson v. State Highway Commis- 
sion, 134 A. 564, 125 Me. 443; State 
v. District Court of Hennepin Coun- 
ty, 175 N.W. 110, 144 Minn. 259. (2) 
Where a _ teamster was killed while 
cleaning his horse preparatory to his 
day’s work. Kneeland v. Parker, 135 
A. 8, 100 Vt. 92, 48 A.L.R. 1396. 


Injuries before.or after working 
hours generally see infra § 436. 


63. Prayther v. Deepwater Coal & 
Tron ‘Co.,7114,So..194,, 216 Ala. 5795 
Johnson v. State Highway Commis- 
sion, 134 A. 564, 125 Me. 443; Knee-‘ 
land v. Parker, 135 A. 8, 100 Vt. 92, 
48 A.L.R. 1396. 


64. Dobson’s Case, 128 A. 401, 124 
Me. 305, 42 A.L.R. 103; Brown v. Bris- 
ae Last Block Co., 108 A. 922, 94 Vt. 


65. Fiarenzo v. Richards & Co., 107 
A. 563, 93 Conn. 581; Beaudry v. Wat- 
kins, 158 N.W. 16, 191 Mich. 445, L. 
R.A.1916F 576; State v. District 
Court, Hennepin County, 164 N.W. 
1012, 138 Minn. 326, L.R.A.1918F 881; 
In re McCrary, 192 N.W. 237, 239, 109 
Neb. 796. 


66. In re McCrary, supra. 


“A correct determination of any 
ease of this character must depend 
largely upon the peculiar facts and 
circumstances surréunding the par- 
ticular case in hand. Sometimes 
what would seem at first to be a very 
slight fact or circumstance arising 
in the case will influence the entire 
decision, resulting in a conclusion 
different from what otherwise it 
would have been.” In re McCrary, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 422-495] 


ployment where the employee was doing what his 
employment necessarily called for,®? even though 
it did not necessarily require him to attempt to 
eatch a ride;®* and where the employer has ap- 
proved of the practice of catching rides, the in- 
jury has been held to arise out of the employment,*® 
but where the employer has indicated that the em- 
ployee should walk, an injury so sustained does not 
arise out of the employment.7° Taking a common- 
ly traveled and shorter route than the public streets 
is not a departure by the employee from the place 
where his service required him to be.*? 


[§ 423] (4) Recreation of Employees—(a) In 
General. Where an employee is injured while at 
recreation during a temporary cessation of work, 
the injury is compensable as arising out of and in 
the course of employment where the recreation in- 
dulged in was fostered and encouraged by the em- 
ployer to the end of efficiency of their service,’? 
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but where the employer, although knowing of it 
and not objecting, did not foster or encourage: it, 
the injury does not arise out of or in the course 
of the employment.*% fa 


[§ 424] (b) Picnics and Outings. Where an em- 
ployee is injured on his way to a picnic or outing 
given for the employees by the employer and which 
the employees were required to attend under penalty 
of loss of pay if absent, the injury arises out of"* 
and in the course of? the employment; but such an 
injury has been held not fairly traceable to the em- 
ployment and hence not to arise out of and in the 
course of it.76 


[§ 425] d. Acts for Individual Purposes or Ben- 
efit of Employee—(1) In General. An injury to an 
employee resulting from an act done for his own in- 
dividual purpose or benefit does not arise “out of 
and in the course of” employment7’ or “out of," 


67. Fiarenzo v. Richards & Co., 107 
A. 563, 93 Conn. 581; Beaudry v. 
Watkins, 158 N.W. 16, 191 Mich. 445, 
L.R.A.1916F 576. 


[a] For example: (1) Where a la- 
borer whose duties required him to 
go from one part of the premises to 
another was killed when he slipped 
under his employer’s truck upon 
which he attempted to ride in going 
there. Fiarenzo v. Richards & Co., 
107 A. 568, 98 Conn. 581. (2) Where 
fatal injuries to a delivery boy riding 
a bicycle were occasioned by catching 
on to the rear end of a motor truck. 
Beaudry v. Watkins, 158 N.W. 16, 191 
Mich. 445, L.R.A.1916F 576. 


68. Fairenzo v. Richards & Co., 107 
A. 563, 93 Conn. 581. 


69. In re McCrary, 192 N.W. 237, 
109 Neb. 796. 


70. State v. District Court, Henne- 
pin County, 164 N.W. 1012, 138 Minn. 
326, L.R.A.1918F 881. 


{a] Failure to supply employee 
with car fare indicates an intention 
on the part of the employer that the 
employee shall walk, where the em- 
ployer’s practice was to give him car 
fare when he wanted him to ride; and 
an injury resulting from the em- 
ployee’s attempt to catch a ride on a 
truck when not supplied with car fare 
does not arise out of the employment. 
State v. District Court, Hennepin 
County, 164 N.W. 1012, 138 Minn. 326, 
L.R.A.1918F 881. 


71. Peterson v. 
948, 151 Minn. 15. 


[a] Illustration.—A workman re- 
quired to collect signal lanterns and 
carry them to a tool house was with- 
in the protection of the act while on 
his way to the tool house, although 
he did not follow the public streets, 
but took a generally traveled and 
shorter route along a railroad track. 
Peterson vy. O’Neil, 185 N.W. 948, 151 
Minn. 15. 


Injuries while going from one place 
of work to another generally see in- 
fra § 440. 


72. Conklin v. Kansas City Public 
Service Co., 41 S.W.(2d) 608, 226 Mo. 
App. 309. 


[a] Rule applied where a street 
railway machinist was injured when 
struck in the eye by a baseball bat 
while watching an indoor baseball 
game during the noon lunch hour in 
a room furnished for the purpose on 
the premises by the employer. Conk- 
lin v. Kansas City Public Service Co., 
41 S.W.(2d) 608, 226 Mo.App. 309. 


‘ 


O’Neil, 185 N.W. 


Injuries during intervals of work 
generally see infra §§ 455-457. 


73. Dunnaway v. Stone & Webster 
Engineering Corporation, (Mo.App.) 
61 S.W.(2d) 398. 


[a] Rule applied where a boiler 
washer accidently drowned while 
fishing on his employer’s barge dur- 
ing the lunch hour. Dunnaway v. 
Stone & Webster Engineering Corpo- 
ration, (Mo.App.) 61 S.W.(2d) 398. 


74, Stakonis v. United Advertising 
Co., 148 A, 334, 110 Conn. 384. 


75. Stakonis v. United Advertis- 
ing Co., supra. 


76. KF. Becker Asphaltum Roofing 
Co. v. Industrial Commission, 164 N. 
E. 668, 333 Ill. 340. 


[a] Rule applied where the man- 
ager said that in order to draw pay 
the employees would have to attend 
the picnic but some employees who 
did not attend received their pay. 
F. Becker Asphaltum Roofing Co. v. 
Industrial Commission, 164 N.E. 668, 
333 Ill. 340. 


77. %I1l.—Boorde vy. Industrial Com- 
mission, 141 N.E. 399, 310 Ill. 62. 


Ind.—In re Betts, 118 N.E. 551, 66 
Ind.App. 484. 


Ky.—Inland Gas Corporation v. 
Frazier, 55 S.W.(2d) 26, 246 Ky. 432. 


Mass.—Horton’s Case, 176 N.E. 648, 
275 Mass. 572; Savage’s Case, 153 N. 
E. 257, 257 Mass. 30. 


N.Y.—In re Pope, 163 N.Y.S. 655, 
177 App.Div. 69; Pierson v. Interbor- 
ough Rapid Transit Co., 168 N.Y.S. 
425, 102 Misc. 130 [aff 172 N.Y.S. 492, 
184 App.Div. 678, dism of appeal den 
123 N.E. 885, 226 N.Y. 689 (aff 126 N. 
E. 920, 227 N.Y. 666)]. 


N.C.—Beavers y. Lily Mill & Power 
Co., 169 S.E. 825, 205 N.C. 34. 


Okl.—Natol v. Booth & Flinn Co., 
281 P. 264, 139 Okl. 103. 


Tenn.—Norwood v. Tellico River 
Lumber Co., 244 S.W. 490, 146 Tenn. 
682, 24 A.L.R. 1227. 


Tex.—Traders’ & General Ins. Co. 
ee Ratcliff, (Civ.App.) 54 S.W.(2d) 

3. 

Wash.—Hama Hama Logging Co. 
v. Department of Labor and Indus- 
tries, 288 P. 655, 157 Wash. 96. 


Eng.—Davies v. Gwauncaegurwen 
Colliery Co., [1924] 2 K.B. 651. 


Que.—Brown vy. Carrier, 27 Que. 
K.B. 17 [rev 52 Que.Super. 44]. 


[a] For example: (1) Driving the 


employer’s automobile back to the 
employer’s plant after driving it to 
town for his and a coemployee’s ac- 
commodation. Traders’ & General 
Ins. Co. v. Ratcliff, (Tex.Civ.App.) 54 
S.W.(2d) 223. (2) Making a free Sun- 
day trip from a logging camp to town 
for personal reasons on the employ- 
er’s speeder. Hama Hama Logging 
Co. v. Department of Labor and In- 
dustries, 288 P. 655, 157 Wash. 96. 
(3) Parking his own automobile on 
the employer’s premises. Savage’s 
Case, 153 N.E. 257, 257 Mass. 30. (4) 
Posing on the employer’s premises 
for a private photographer. Beavers 
v. Lily Mill & Power Co., 169 S.E. 825, 
205 N.C. 34. (5) Quitting the em- 
ployer’s premises during hours of 
duty, because of intoxication. In re 
Pope, 163 N.Y.S. 655, 177 App.Div. 
69. (6) Riding on the employer’s 
train after working hours, for the 
purpose of visiting the employee’s 
father. Norwood v. Tellico River 
Lumber Co., 244 S.W. 490, 146 Tenn. 
682, 24 A.L.R. 1227. 


78. Ala.—Vickers av Alabama 
Power Co., 117 Se. 650, 218 Ala.-'107. 


Ariz.—Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 257 P. 641, 32 Ariz. 265. 


Cal.—Graf v. Montecito County Wa- 
ter Dist., (App.) 26 P.(2d) 29; Con- 
tinental Casualty Co. v. Industrial 
Ace. Commission, 190 P. 849, 42 Cal. 
App. 387. 


Conn.—Smith y. Seamless Rubber 
Co., 150 A. 110, 111 Conn. 365, 69 A.L. 
R. 856; Vitas v. Grace Hospital Soc., 
141 A. 649, 107 Conn. 512. 


Ga.—Atlantic Refining Co. v. Shef- 
field, 134 S.E. 761, 162 Ga. 656 [rev 
129 SB. 667,. 14 Ga.App. 303]. 


Ill.— Board of Education of City of 
Chicago v. Industrial Commission, 151 
N.E. 499, 321 Ill. 23; BWverett Hat Co. 
v. Industrial Commission, 137 N.BE. 
434, 305 Ill. 564; United Disposal & 
Recovery Co. v. Industrial Commis- 
sion, 126 N.E. 183, 291 Ill. 480. 


La.—Daigle v. Moody, 144 So. 596, 
175 La. 853 [aff (App.) 140 So. 842]; 
Crandell v. Philpot Const. Go., (App.) 
142 So. 313; Milner y. Louisiana High- 
way Commission, 134 So. 441, 17 La. 
App. 28 


Mich.—Southern Surety Co. v. Cur- 
tis, 215 N.W. 701, 240 Mich. 566. 


N.Y.—Daly v. Bates & Roberts, 120 
N.E. 118, 224 N.Y. 126; Lansing v. 
Hayes, 188 N.Y.S. 329, 196 App.Div. 
671 [aff 135 N.E. 940, 233 N.Y. 614]. 


Tenn.—Hendrix v. Franklin State 
Bank, 290 S.W. 30, 154 Tenn. 287. 
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“in the course of,”79 or “within the scope of”8? — 
If, however, the employee would 
have suffered the same injury had he not inci- 
dentally turned aside from his work, his turn- 
Where the injury is 
sustained while the employee, with the permission 
of the employer, ceases work for a time for pur- 
poses of his own, the continuity of the employment 
is not impaired, and the injury arises in the course 
of the employment,®? and where in such case the 
injury results from a special risk to which éveryone | 
there employed is liable, it arises out of the em- 
It is not essential that the employee 


his employment. 


ing aside is immaterial.*? 


ployment.®? 


Tex.—Ocean Accident & Guarantee 
Corporation v. Riggins, . (Civ.App.) 
291 S.W. 276. 

Wis.—Radtke Bros. v. Industrial 


Commission of Wisconsin, 183 N.W 
168, 174 Wis. 212; Brienen v. Wis- 


consin Public Service Co., 163 N.W. 
182, 166 Wis. 24. 
[a] Illustrations.—(1) Where a 


bank employee was injured, waht le 
taking some deposits to the bank, by 
a shotgun which at the same time 
he was returning to the person from 
whom, for his own personal use, he 
had borrowed it, his injury does not 
arise out of the employment, al- 
though at the time of the injury he 
was acting in the course of his em- 
ployment. Hendrix v. Franklin State 
Bank, 290 S.W. 30, 154 Tenn. 287. (2) 
An injury to an employee resulting 
from vaccination in his employer’s 
hospital does not arise out of the em- 
ployment. Smith v. Seamless Rub- 
ber Co., 150 A. 110, 111 Conn. 365, 69 
A.L.R. 856. (8) An injury to an em- 
ployee riding after working hours in 
his employer’s conveyance does not 
arise out of the employment, where 
the trip is made on the employee’s 
own business (Crandell v. Philpot 
Const. Co., (la.App.) 142 So. 313) 
(4) or for his own pleasure (Graf v. 
Montecito County Water Dist., (Cal. 
App.) 26 P.(2d) 29). (5) An injury 
to a laundry employee while ironing 
her own curtains during the noon 
hour does not arise out of the em- 
ployment where the employer did not 
know of, or assent to, the use. Vitas 
v. Grace Hospital Soc., 141 A. 649, 
107 Conn. 512. (6) An injury to a 
servant employed in a laundry during 
eertain hours of the day did not 
arise out of her employment where 
it occurred while she was doing her 
personal laundry after working hours, 
although that was a privilege form- 
ing a part of her compensation. Daly 
vy. Bates & Roberts, 120 N.H. 118, 224 
N.Y. 126. (7) An injury to an em- 
ployee constructing a box for his 
own tools has been held not one aris- 
. ing out of his employment. Vickers 
v. Alabama Power Co., 117 So. 650, 
OTS PALA LOT  (S)ycAN injury tovan 
employee peroe vie a wreath from 
the window of her home while on the 
way to work did not arise out of her 
employment. Southern Surety Co. v. 
Curtis, 215 N.W. 701, 240 Mich. 566. 
(9) An injury to a highway inspector 
going home by permission on his em- 
ployer’s time did not arise out of, 
and was not incidental to, the employ- 
ment, although it arose in the course 
thereof. Milner v. Louisiana High- 
way Commission, 134 So. 441, 17 La. 
App. 28. 


79. U.S—®In re Fitzpatrick, Op. 
Sol. Dept. Labor 306. 


Ariz.—Ocean Accident & Guarantee 
Corporation v. Industrial Commis- 
ae of Arizona, 257 P. 641, 32 Ariz. 
265. 
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ployer 


Tll.— Board of Education of City of 
Chicago v.° Industrial Commission, 
151 N.E. 499, 321 Ill. 23; United Dis- 
posal & Recovery Co. v. Industrial 
Commission, 126 N.E. 183, 291 Ill. 480. 


La.—Crandell v. Philpot Const. 
Co., (App.) 142 So. 313. 


N.Y.—Daly v. Bates, 120 N.E. 118, 
934 N.Y. 1265. Phlue v.22 Roesch. & 
Klinck, 240 N.Y.S. 740, 229 App.Div. 
54 [aff 177 N.E. 142, 256 N.Y. 564]; 
Grathwohl vy. Nassau Point Club 
Properties, 214 N.Y.S. 496, 216 App. 
Div. 107 [aff t54°“N.E. 608, 243 N.Y. 
5671; De Muth v. Butler, 206 N.Y.S. 
748, 210 App.Div. 505. 


Ohio.—Industrial Commission of 
gue ve Lewis, 181 N.E. 136, 125 Ohio 
t.~- 296. 


Pa.—Hunter v. American Steel & 
Wire Co., 141 A. 635, 293 Pa. 103; Spiz- 
zirri v. Krouse, 73 Pa.Super. 476. 


Tex.—Travelers’ Ins. Co, v. Santos, 
(Civ.App.) 55 S.W.(2d) 868; Ocean 
Accident & Guarantee Corporation v. 
Riggins, (Civ.App.) 291 S.W. 276. 


Eng.—Davidson & Co. v. Officer, 
{1918} A.C. 304, [1918] W.C.&I. 136; 
Bailey v. Ockenden, [1925] 2 K.B. 325. 


[a] Rule applied as to: (1) Em- 
ployee in employer’s truck after 
hours on personal business. Crandell 
v. Philpot Const. Co., (La.App.) 142 
So. 313; Travelers’ Ins. Co. v. San- 
tos, (Tex.Civ.App.) 55 S.W.(2d) 868. 
(2) Sailor on shore leave. Davidson 
& Co. v. Officer, [1918] A.C. 304, [1918] 
W.C.&I. 136. (3) Employee injured 
while cranking his own automobile 
in his own garage preparatory. to 
driving to work. Grathwohl v. Nas- 
sau Point Club Properties, 214 N.Y.S. 
496, 216 App.Div. 107 [aff 154 N.E. 
608, 243 N.Y. 567]. (4) Employee, 
who was injured by stepping into a 
hole while traversing his employer’s 
premises to go to his boarding house 
on the premises while returning from 
a private trip to the city on Sunday. 
De Muth v. Butler, 206 N.Y.S. 748, 210 
App.Div. 505. (5) Railroad conductor 
on an excursion trip, when the train 
was run, with permission, by the em- 
ployees for their own pleasure. In 
re Fitzpatrick, Op. Sol. Dept. Labor 
306. 


80. Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352. 


{a] For example, where a pilot 
gave personal acquaintances a free 
airplane ride solely for their enjoy- 
ment without furthering his employ- 
er’s interest, or gave it in exchange 
for liquor solely for his personal use. 
Sheboygan Airways v. _ Industrial 
i ads me 245 N.W. 178, 209 Wis. 
352. 


81. Southern Surety Co. v. Shook, 
(Tex.Civ.App.) 44 S.W.(2d) 425. 

82. Taylor v. Hogan Milling Co., 
282 P. 729, 129 Kan. 370, 66 A.L.R. 


[S§, 425-426 


be engaged in an act directly beneficial to his em- 
in order that the resulting injury may be 
said to have arisen out of the employment,** and 
the fact that the employee’s action may have been 
impelled by a personal motive does not prevent the 
application of the compensation statute.*® 


[§ 426] (2) Deviation from Employer’s Business. 
Where an employee breaks the continuity of his em- 
ployment for purposes of his own and is injured be- 
fore he brings himself back, into the line of his em- 
ployment, the injury does not arise “out of and in 
the course of” his employment®® or “out of”8? or “in 


752; Milner v. Leuisiana Highway 
Commission, 134 So. 441, 17 La.App. 
28; Gonyea v. Canadian Northern R. 
Co., 6 Sask.L. 324,16 Can.R.Cas. 33, 
26 West.L.R. 57, 5 West.Wkly. 607, 
14 Dom.L.R. 685 [aff 6 Sask.L. 55, 23 
West.L.R. 721, 4 West.Wkly. 76, 9 
Dom.L,R. 812]. 


83. Taylor v. Hogan Milling Co., 
282 P. 729, 129 Kan. 370, 66 A.L.R. 
752; Gonyea v. Canadian Northern 
R.=Co.,. 6 Sask Bb. 324,16 Can-R.Cas. 
33, 26 West.L.R. 57, 5 West.Wkly. 607, 
14 Dom.L.R. 685 [aff 6 Sask.L. 55, 23 
West.L.R. 721, 4 West.Wkly. 76, 9 
Dom.L.R. 812]. 


[a] Rule applied.—Where it was a 
rule of the employer that employees 
should pay their bills to collectors 
when they called, and do so on the 
company’s time, and it was the prac- 
tice of the company that employees in 
going from one floor to another should 
use the man lift, the purpose being to 
conserve the time and energy of em- 
ployees, an injury to an employee go- 
ing, with the permission of his fore- 
man, during his hours‘of service to an 
upper floor on a man lift to pay a bill 
owed to a fellow employee is com- 
pensable. Taylor v. Hogan Milling 
oe 282 P. 729, 129 Kan. 370, 66 A.L.R. 


84. Chamber of Commerce v. Tur- 
ner, 13 S.W.(2d) 318, 158 Tenn. 323. 


85. Chamber of Commerce v. Tur- 
ner, supra. 


86. Cal.—Mountain v. Industrial 
Accident Commission of California, 
267 P. 913, 92 Cal.App. 176. 


Ky.—Inland_ Gas Corporation v. 
Frazier, 55 S.W.(2d) 26, 246 Ky. 432. 


Mass.—Horton’s Case, 176 N.E. 648, 
275 Mass. 572. 


N.Y.—Stimell v. Remington Type- 
writer Co., 206 N.Y.S. 188, 210 App. 
Bivet Sik 


Ohio.—Industrial. Commission of 
Ohio v. Ahern, 162.N.E. 272, 119 Ohio 
St. 41, 59 A.LAR. 367. 


Okl.—El1 Reno Mill & Elevator Co. 
v. Kennedy, 300 P. 382, 149 Okl. 303. 


B.C.—Scalzo v: Columbia Macaroni 
Factory, 17 B.C. 201, 21 West.L.R. 223, 
2 West.W.R. 259, 4 Dom.L.R. 866. 


87. Ga.—Montgomery v. Maryland 
Casualty Co., 146 S.E. 504, 39 Ga. App. 
210 [aff 151 S.B. 363, 169 Ga. 746]. 


Ill.— Board of Education of City of 
Chicago v. Industrial Commission, 
151,N.E. 499, 321 Ill. .23; Central Gar- 
age of La Salle v. Iqja@ustrial Commis- 
sion, 121 N.E. 587, 286 Ill. 291. 


Me.—Taylor’s Case, 139 A. 478, 126 
Me. 450; White v. Hastern Mfg. Co., 
112 A. 841, 120 Me. 62, 16 A.L.R. 1165. 


Neb.—Hall v. Austin Western Road 
Machinery Co., 250 N.W. 258. 


N.Y.—Markowitz v. National Head- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 426] 


the course of’’§8 the employment; but where the per- 
sonal mission has been accomplished ‘and the em- 
ployee is once more engaged in the duties of his em- 
ployment when injured, the injury arises “out of and 
in the course of” the employment.§® 
ployee is injured while engaged in a mission partly 
for his own benefit and partly for the benefit of his 
employer,®® if it is the employer’s trip,®! and there 
are any detours for purely personal objectives, such 
detours must be separated from the main trip and 


wear Co., 210 N.Y.S. 678, 213 App.Div. 
461; King v. State Ins. Fund, 171 N. 
Y.S. 1032, 184 App.Div. 453. 


Okl.—Lucky-Kidd Mining Co. v. 
State Industrial Commission, 236 P. 
600, 110 Okl. 27. 


Utah.—Sullivan vy. Industrial Com- 
mission of Utah, 10 P.(2d) 924, 79 
Utah 317. 


Wash.—Hill v. Department of La- 
bor and Industries, 24 P.(2d) 95. 


[a] Rule applied: (1) Where a 
street car operator was struck by an 
automobile while returning to his car, 
which he had left to mail a letter. 
Hill v. Department of Labor and In- 
dustries, (Wash.) 24 P.(2d) 95. (2) 
Where a night watchman drowned 
wkile seeking to save the life of his 
dog. Montgomery v. Maryland Cas- 
ualty Co., 146 S.E. 504, 39 Ga.App. 210 
[aff 151 S.E. 363, 169 Ga. 746]. (3) 
Where the operator of a mine hoist, 
without permission of the employer, 
procured a substitute to operate the 
hoist while he gathered firewood down 
in the mine for use at home, and was 
injured while coming to the surface in 
the hoist, the court holding that, al- 
though the injury arose in the course 
of employment, it did not arise out 
of the employment. Lucky-Kidd Min- 
ing Co. v. State Industrial Commis- 
sion. 230° 2. 600; 110 Ok. 27.2 C4) 
Where an employee of defendant, be- 
ing also a member of the volunteer 
fire department of the city receiving 
therefrom a nominal salary and per- 
mitted by his employing company to 
leave his work for a fire without loss 
of pay, was injured when, on hearing 
the city fire alarm he left his work in- 
side his employer’s building, ran down 
a platform, and, on reaching a flight 
of steps at the end, jumped entirely 
over them, White v. Eastern Mfg. 
Co., 112 A. 841, 120 Me. 62, 16 A.L.R. 
1165. (5) Where a chauffeur, em- 
ployed to drive a passenger to a cer- 
tain town, reached his destination 
ahead of time, and at his suggestion 
drove the passenger around for their 
mutual pleasure, and on such pleasure 
trip was shot by the passenger, who 
suddenly became insane. Central Ga- 
rage of La Salle v. Industrial Commis- 
sion, 121 N.E. 587, 286 Ill. 291. 


88. Cal.—Northwestern Pac. R. Co. 
v. Industrial Accident Commission, 
163 P. 1000, 174 Cal. 297, L.R.A.1918A 
286; Torrey v. Industrial Accident 
Commission of State of California, 
(App.) 22 P.(2d) 525. : 


Conn.—Mann v. Glastonbury Knit- 
ting Co., 96 A. 368, 90 Conn. 116, L.R. 
A.1916D 86. 


Tll.—Board of Education of City of 
Chicago v. Industrial Commission, 151 
N.E. 499, 321 Ill. 23. 


Me.—Taylor’s Case, 139 A. 478, 126 
Me. 450; White v. Eastern Mfg. Co., 
112 A. 841, 120 Me. 62, 16 A.L.R. 1165. 


Neb.—Hall v. Austin Western Road 
Machinery Co., 250 N.W. 258. 


N.J.—Hanover v. Pennbrook Golf 
Club, 159 A. 387, 10 N.J.Misc. 378. 
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Where an em- 


employment.°* 


N.Y.—Gisner v. Dunlop, 181 N.Y.S. 
789, 191 App.Div. 633. 


Tex.—Southern Casualty Co. v. 
Ehlers, (Civ.App.) 14 S.W.(2d) 111. 


Utah.—Sullivan v. Industrial Com- 
mission of Utah, 10 P.(2d) 924, 79 
Utah 317. 


Eng.—Reed v. Great Western R. 
Com, PLS OGM eA oly a VV ACOs Loon 
Whitfield v. Lambert, 8 B.W.C.C. 91, 
112 L.T.Rep.N.S. 803; Sinclair v. Carl- 
ton, 7 B.W.C.C. 937; Everitt v. Eastaff, 
6 B.W.C.C. 184; Bates v. Davies, 2 B. 
W.C.C. 459: 


B.C.—Scalzo v. Columbia Macaroni 
Factory, 17 B.C. 201, 21 West.L.R. 223, 
2 West.W.R. 259, 4 Dom.L.R. 866. 


See In re Jackson, Op.Sol.Dept. 
Labor 320 (holding that, where the 
employee was furnished quarters on 
a boat for living purposes by the gov- 
ernment and after working hours left 
the boat to visit a neighboring town 
and on returning, and before reaching 
the boat used as quarters, he was 
drowned, death did not occur in the 
course of employment). : 


{aj Although injury arises from 
risk of occupation, where it is re- 
ceived while the employee has turned 
aside from the employment for his 
own purposes, he cannot be awarded 
compensation. Mann vy. Glastonbury 
Knitting Co., 96 A. 368, 90 Conn. .116, 
L.R.A.1916D 86; Reed v. Great West- 
ern R..Co., [1909] A.C. 31, 2 B.W.C.C. 
109; Whitfield v. Lambert, 8 B.W.C.C. 
91, 112 L.T.Rep.N.S. 803; Sinclair v. 


Carlton, 7 B.W.C.C. 9373; Everitt v. 
Eastaff, 6 B.W.C.C. 184; Bates v. 
Davies, 2 B.W.C.C. 459; Scalzo v. 


eae tS Macaroni Factory, 17 B.C. 


89. Cal.—Federal Mut. Liability 
Ins. Co. v. Industrial Accident Com- 
mission, 270 P. 992, 94 Cal.App. 251. 


Conn.—Ohmen v. Adams Bros., 146 
A. 825, 109 Conn, 378. 


Ind.-—Self v. Shirkie Coal Co., 166 
N.E. 6138, 89 Ind.App. 673. 


Va.—Railway Express Agency v. 
Lewis, 159 S.E. 188, 156 Va. 800, 76 
A.L.R. 350. 


Sask.—Gonyea vy. C. N. R. Co., 6 
Sask.L. 324, 16 Can.R.Cas. 33, 26 West. 
L.R. 57, 5 West.W.R. 607, 14 Dom.L.R. 
685 [aff 6 Sask.L. 55, 23 West.L.R. 
721, 4 West.W.R. 76, 9 Dom.L.R. 812]. 


[a] Rule applied: (1) Where an 
employee whose duties required him 
to operate a truck upon the streets of 
a city and who was permitted to select 
what streets he would use had, with 
the consent of his employer, deviated 
from a direct route to perform a per- 
sonal mission, and had completed the 
mission and started to the point of de- 
livery designated by his employer, 
when he was injured before reaching 
his destination or a street in the di- 
rect course thereto. 
Agency, Inc, v. Lewis, 159 S.E. 188, 156 
Va. 800, 76 A.L.R. 350. (2) Wherea 
chauffeur, who was paid partly by de- 
fendant and partly by defendant’s 
manager, took the latter on a busi- 


Railway Express 
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the employee held to be outside the scope of his em- 
ployment during them.°? 
has completed his master’s business and is injured 
while on a frolic of his own, the injury does not arise 
in the course of employment.®? 
employee may contemplate doing something outside 
the scope of his employment for his own benefit does 
not prevent his acts, up to the time he has embarked 
on the personal enterprise, from being within the 


So, where the employee 


The fact that the 


ness trip for the former from Pitts- 
burgh to New York and then drove 
him to Atlantic City on a trip purely 
for the manager’s recreation and was 
killed on the way from Atlantic City 
to Pittsburgh at a time when he was 
on the most used road from New York 
to Pittsburgh, the homeward trip 
being a necessary part of the business 
excursion and the recreational devia- 
tion having been accomplished, the 
injury arose in the course of the em- 
ployment with defendant. Webb v. 
North Side Amusement Co., 147 A. 
846, 298 Pa. 58. 


90. Acts for benefit both of em- 
ployer and employee generally see su- 
pra § 420. ; 


91. See supra § 420. 
92. American Casualty Co. v. Mc- 
Donald, (Tenn.) 57 S.W.(2d) 795; 


Barragar v. Industrial Commission of 
Wisconsin, 238 N.W. 368, 205 Wis. 550, 
78 A.L.R. 679. 


93. Pflug v. Roesch & Klinck, 240 
N.Y.S. 740, 229 App.Div. 54 [aff 177 N. 
BE. 142, 256 N.Y. 564]. 


[a] Rule applied where the acci- 
dent occurred when a salesman was 
demonstrating an automobile to a 
friend, after he had already received 
an order from the customer to whom 
he had permission to show it. Pflug 
v. Roesch & Klinck, 240 N.Y.S. 740, 
229 App.Div. 54 [aff 177 N.E. 142, 256 
N.Y. 564]. 


94. Pigeon v. Employers’ Liability. 
Assur. Corporation, 102 N.E. 932, 216 
Mass. 51, Ann.Cas.1915A 737; Howell 
v. Kingston Tp. School Dist., 161 A. 
559, 106 Pa.Super. 89. 


[a] Ilustrations.—(1) That a 
school principal sent on a mission by 
a school board intended while on such 
mission to further his own candidacy 
for county superintendent did not take 
him out of the course of his employ- 
ment, as respects the right to compen- 
sation for his death. Howell v. King- 
ston Tp. School Dist., 161 A. 559, 106 
Pa.Super. 89. (2) Where a driver 
intended to take his employer’s horse 
for his personal use in going home 
to dinner, but was injured while 
watering the horse, the court said: 
“There was ‘evidence to the effect 
that it was the decedent’s duty to 
water the horse and that he was on 
his way to perform that duty at the 
time of injury. Though he may have 
had at the same time the purpose to 
do something else not within the 
scope of his employment after water- 
ing the horse, that fact does not pre- 
vent the service actually rendered at 
the moment from being in the course 
of his employment. His custody of 
the horse for the purpose of reliev- 
ing his thirst was in the performance 
of the business of his general em- 
ployer. His service in doing this 
was not destroyed by his unexecuted 
intention to abandon his master’s 
business after performing this duty 
and to take the horse for his own 
convenience on a journey of his own.” 
Pigeon v. Employers’ Liability Assur. 
Corporation, 102 N.E. 932, 216 Mass. 
51, 54, Ann.Cas.1915A 7387. 
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[§ 427] (3) Visiting with Coemployees or Other 
Persons. An employee may, in intervals of leisure 
during his working hours, move from place to place 
on the premises of the employment and visit with co- 
employees®® or other persons,?® and, in doing these 
things within the bounds of reason, he does not go 
out of the course of his employment;®” and where 
injury results from a risk incidental to the perform- 
ance of his contract while so visiting, the injury also 
arises out of the employment.®® Where, however, the 
employee is visiting with coemployees at a place 
where he might not reasonably be about matters un- 
related to the performance of his work, it does not 
arise out of®® or in the course of! his employment. 


95. Twin Peaks Canning Co. 
Industrial Commission of Utah, 196 
P. 853, 57 Utah 589, 20 A.L.R. 872. 


96. Robinson v. State, 104 A. 491, 
93 Conn. 49. 


97. Robinson v. State, supra; Twin 
Peaks Canning Co. v. Industrial Com- 
mission of Utah, 196 P. 853, 57 Utah 
589, 20 A.L.R. 872. 


[a] Rule applied where a fifteen- 
year-old boy entering a freight eleva- 
tor to return to his work from a floor 
visited during an interval of leisure 
was killed by the movement of the 
elevator when he turned on the power, 
previously shut off by himself as a 
joke on a,companion who was coming 
up and failed to disengage the switch 
on the elevator when it stopped_be- 
tween the floors. Twin Peaks Can- 
ning Co. v. Industrial Commission of 
pe tes P, 858, 57 Utah 589, 20 A.L. 
R. ; 


98. Robinson v. State, 104 A. 491, 
93 Conn. 49. 


[a] Rule applied where the fore- 
man of a repair gang on a much-trav- 
eled highway, whose work did not re- 
quire his uninterrupted attention, was 
injured while crossing the road to 
speak to a friend who had driven up. 
Robinson v. State, 104 A. 491, 93 Conn. 
49, 


99. Maronofsky’s Case, 125 N.E. 
565, 234 Mass. 330; In re O’Toole, 118 
N.E. 393, 229 Mass. 165; Disalvio v. 
Menihan Co., 121 N.E. 766, 225 N.Y. 
123; Reed v. Great Western Railway, 
78 L.J.K.B. 31. 


1. Maronofsky’s Case, 125 N.E. 565, 
234 Mass. 330; In re O’Toole, 118 N. 
E. 308, 229 Mass. 165; Disalvio_ v. 
Menihan Co., 121 N.E. 766, 225 N.Y. 
123; Heater v. Erie R. Co., 206 N.Y.S. 
443, 210 App.Div. 497; Culhane _v. 
Economical Garage Co., 176 N.Y.S. 
508, 188 App.Div. 1; Reed v. Great 
Western Railway, 78 L.J.K.B. 31. 


[a] Rule applied: (1) Where an 
employee, while going from a tele- 
phone to the room where he was em- 
ployed, stopped to talk with a fellow 
workman on matters unconnected 
with the employment, and leaned on 
an iron table and took hold of an elec- 
tric light to enable him to satisfy his 
curiosity by looking into a tank, dying 
from electric shock. Maronofsky’s 
Case, 125 N.B. 565, 234 Mass. 330. (2) 
Where an employee, engaged in mark- 
ing shoe soles with a rubber stamp, 
while waiting for work crossed the 
room to bid goodby to a fellow em- 
ployee who had been drafted, and 
while leaning on the fellow employee’s 
bench caught his fingers in an _ un- 
guarded cogwheel. Di Salvio v. Meni- 
han Co., 121 N.E. 766, 225 N.Y. 123. 
(3) Where an employee in a public 
garage was killed by the discharge of 
ele etal net a Seatac TS 
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ployment. 


v.|a revolver, found in a car brought to 


the garage, while he, at the invitation 
of the foreman of the garage, was 
examining the revolver, both men 
merely seeking to gratify their curios- 
ity. Culhane v. Economical Garage 
Co., 176 N.Y.S. 508, 188 App.Div. 1. 


2. O’Mara v. Kirch, 147 A. 511, 106 
N.J.Law 151. 


S Richards v. 
ee cae 


baat 


Morris, [1915] 1 K. 
Se 4S 


4 O’Mara v. Kirch, 147 A. 511, 106 
N.J.Law 151; Richards v. Morris, 
[1915] 1 K.B. 221. 


5. O’Mara v. Kirch, 147 A. 511, 106 
N.J.Law 151; Richards v. Morris, 
[1915] DGB. 2212 : 


6. Acts for benefit of third persons 
see infra § 430. 


7. Conn.—McDonald v. Great At- 
lantic & Pacific Tea Co., 111 A. 65, 95 
Conn. 160. 


Tll.—Hafer Washed Coal Co. v. In- 
eer Commission, 129 N.E. 521, 295 


Mo.—Ransdell v. International Shoe 
aig BOG 1, 329 Mo. 47, 82 A.L. 


Tenn.—Milne vy. Sanders, 228 S.W. 
702, 143 Tenn. 602. 


Ont.—Veitch v. Linkert, 3 Ont.W.N. 
874, 3 Dom.L.R. 39. 


8. McDonald v. Great Atlantic & 
Pacific Tea Co., 111 A. 65, 95 Conn. 
160; Hafer Washed Coal Co. v. In- 
dustrial Commission, 129 N.E. 521, 295 
Tll. 578; Ransdell vy. International 
Shoe Co., 44 S.W.(2d) 1, 329 Mo. 47, 
82 A.L.R. 1249; Milne v. Saunders, 
228 S.W. 702, 143 Tenn. 602. See Tom- 
linson v. Clarion River P. Co., 96 Pa. 
Super. 318 (injury to an employee as- 
sisting a fellow employee in cleaning 
a pipe during an interval in the work 
is compensable). 


9. Brock-Haffner Press. Co. v. In- 
dustrial Commission of Colorado, 187 
P. 44, 68 Colo. 291; Baum v. Indus- 
trial Commission, 123 N.EH. 625, 288 Ill. 
516, 6 A.L.R. 1242; Dragovich v. Iro- 
quois Iron Co., 109 N.E. 999, 269 Ill. 
478; General Accident, Fire & Life 
Assur. Corp. v. Evans, (Tex.Civ.App.) 
201 S.W. 705; London, ete., Shipping 
Co. v. Brown, 7 F. (Ct.Sess.) 488; Mat- 
thews v. Bedworth, 1 W.C.C. 124. But 
see Jones v. Tarr, [1926] 1 K.B. 25, 
[1925] W.C.&I. 281 (holding that the 
accident in attempting a rescue did 
not arise out of the employment 
where a miner, employed in repairing 
the brickwork of a shallow mine 
shaft, for which purpose his employ- 
er provided him with tools, found that 
he was without a bricking hammer, 
and sent a boy working under him to 
an adjoining pit belonging to a differ- 
ent employer, to find and get for him 
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[§ 428] (4) Rights Secured by Contract of Em- 
Where the employee is injured while, in 
compliance with the terms of his contract of employ- 
ment, the employer is transporting him to church? or 
to his home,? the injury arises out of* and in the 
course of® the employment. 


[§ 429] e. Acts for Benefit of Coemployee.® 
Where the service facilitates the employer’s business, 
an injury incurred by an employee while assisting a 
coemployee arises “out of”? and “in the course of”* 
the employment. 
ing to rescue a coemployee from injury may arise 
“out of”? or “in the course of’? the employment, 
and this rule has been extended to an effort to rescue 


So an injury sustained in attempt- 


> 
a similar tool, and. the boy was let 
down into the pit and found the tool, 
but was overcome by after-damp, and 
the miner, who went to his rescue, 
was also overcome by after-damp and 


asphyxiated). 


10. Cal.—United States Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission of California, 163 P. 1013, 
174 Cal. 616. See Los Angeles Coun- 
ty v. Industrial Accident Commission 
of State of California, 265 P. 362, 89 
Cal.App. 736 (authorizing compensa- 
tion where an election inspector, while 
going for water for another member 
of the board who had fainted, fell into 
the service pit of an oil station). 


Colo.—Brock-Haffner Press Co. v. 
Industrial Commission of Colorado, 
187 P. 44, 68 Colo. 291. 


Tll—Baum v. Industrial Commis- 
sion, 123 N.E. 625, 288 Ill. 516, 6 A.L.R. 
1242; Dragovich v. Iroquois Iron Co., 
109 N.E. 999, 269 Ill. 478. 


Tex.—General Accident, Fire & Life 
Assur. Corp. v. Evans, (Civ.App.) 201 
S.W. 705. 


Wis.—Conveyors’ Corporation of 
America v. Industrial Commission of 
Wisconsin, 228 N.W. 118, 200 Wis. 512. 


Eng.—London, etc., Shipping Co. v. 
Brown, 7 F. (Ct.Sess.) 488; Matthews 
v. Bedworth, 1 W.C.C. 124. But see In 
re Armistead, Op.Sol.Dept.Labor 305 
(holding that a workman injured in 
going to the assistance of a fellow 
workman, attacked by a third, was not 
injured in the course of employment); 
Mullen v. Stewart, 1 B.W.C.C. 204 
(where an attempt to rescue a fellow 
servant from danger due to horseplay 
of other fellow servants was held 
not to have been in the course of em- 
ployment). 


“It is clear that it is the duty of 
an employer to save the lives of his 
employees, if possible, when they 
are in danger while in his employ- 
ment, and therefore it is the duty 
of a workman in his employ, when 
occasion presents itself, to do what 
he can to save the lives of his fel- 
low-employees when all are at the 
time working in the line of their 
employment. Any other rule of law 
would be not only inhuman but un- 
reasonable and uneconomical, and 
would, in the end, result in financial 
loss to employers on account of in- 
juries to their employees. From 
every point of view,it was the duty 
of the deceased, as @ fellow-employee, 
in the line of his duty to his em- 
ployer, to attempt to save the life 
of his fellow-employee under the cir- 
cumstances here shown. That he 
failed in his attempt does not in the 
slightest degree change the legal sit- 
uation.”” Dragovich v. Iroquois Iron 
Co., 109 N.B. 999, 269 Ill. 478, 484. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the employee of another employer working on the 
Where, however, the 
employee voluntarily assisted another in a separate 
and distinet work which in no manner facilitated his 
own, and in which he was not authorized to interfere, 
the injury does not arise “out of and in the course 
of” the employment, in the absence of an emergency 
justifying such action,/? or “out o 


same general undertaking.'! 


course of”4 the employment. 


[§ 430} f. Acts for Benefit of Third Persons.t® 
An injury incurred when the employee has departed 
from the service of the master and is performing 
a voluntary service for the accommodation of anoth- 
er does not arise out of and in the course of employ- 


1l. Waters v. William J. Taylor 
Co.,, 112 N,E. 727, 218. N.Y. 248, R.A. 
1917A 847; Hartford Accident & In- 
demnity Co. v. Frye, (Tex.Ciy.App.) 
55 S.W.(2d) 1092. 


[a] Reason for rule.—‘‘Independ- 
ent of any legal obligation which 
might require the master to attempt 
to rescue a servant from the dangers 
of an emergency, there is a moral 
duty resting on principles of human- 
ity and those principles ought to 
apply to a contract of employment 
and broaden its scope so as to per- 
mit a servant to do as Waters did in 
attempting to rescue a fellow-work- 
man although technically working 
for a different employer. Even the 
rather rigid rules of an action at 
law for negligence bend before such 
a situation of peril and without pen- 
‘falty to his rights permit a casual 
bystander to take risks in the at- 


tempt to save life which would be- 


prohibited under any other circum- 
stances. (Eckert v. Long Island R. 
Cor, 43 N.Y. 502,33 Am-R 721.) And 
certainly it would be a narrow and 
disappointing view if in judging the 
eonduct of a workman under the 
remedial provisions of the Work- 
men’s Compensation Act we should 
hold that the legislature intended. to 
deprive him of the benefits of that 
act because in going to the rescue 
of another workman under such cir- 
cumstances as arose here he has 
stepped somewhat beyond the limits 
which would fix the scope of his 
employment under ordinary circum- 
stances. That act is framed on broad 
principles for the protection of the 
workman. Relief under it, generally 
speaking, is not based on the negli- 
gence of the employer or limited to 
the absence of negligence on the 
part of the employee. It rests on 
the economic and humanitarian prin- 
ciples that compensation should be 
given at the expense of the business 
to the employee or his representa- 
tives for earning capacity destroyed 
by an accident in the course of or 
connected with his work, and this 
not only for his own benefit but for 
the benefit of the state which other- 
wise might be charged with his sup- 
port. This purpose ought not to be 
defeated by placing too narrow a 
limit upon the nature of the acts 
which will be regarded as pertaining 
to his employment.” Waters v. Wil- 
liam J. Taylor: Co., 112 N.E: 727, 218 
N.Y. 248, 251, L.R.A.1917A 347. 


{b] Limitation of rule.-—‘‘There is 
no trouble in outlining a case where 
an employee, even with the laudable 
purpose of helping another, might go 
so far from his employment and be- 
come so thoroughly disconnected 
from the service of his employer 
that it would be entirely unreason- 
able to say that injuries suffered by 
him arose out of and in the course of 
his employment.” Waters v. William 
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ment;1® and even though the employee is performing 
an act which the employer permits him to undertake 
for the benefit of some other person or for some cause 
apart from the employer’s own interests, the injury 
does not arise out of the employment.1? Injuries re- 
sulting from the employee’s act of relinquishing a 
safe place of employment and assuming an unsafe 
one for the benefit of third persons arise in the course 


of his employment, however.+® 


J: Whaylor ©o;, 12) N.Waatecs 21 SiN 
248, 252, L.R.A.1917A 347. 


{c] Mlustration.—Attempt to res- 
cue an employee of another employer 
from danger resulting from caving 
earth, when cave-in occurred about 
twenty feet from the place where 
the claimant was working. Waters 
v. William J. Taylor Co., 112 N.E. 227, 
218 N.Y. 248, L.R.A.1917A 347. 


12. Sloss-Sheffield Steel & Iron Co. 
v. Jones, 122 So. 201, 220 Ala. 10; Hin- 
ton Laundry Co. v. De Lozier, 225 S.W. 
1087, 148 Tenn. 399, 16 A.L.R. 1361. 


[a] For example: (1) Where a 
mine mule driver was killed at a time 
when he had stepped aside from his 
duties to help a trammer. Sloss-Shef- 
field Steel & Iron Co. v. Jones, 123 So. 
201, 220 Ala. 10. (2) Where a laun- 
dry employee was injured while press- 
ing a skirt for the accommodation of a 
fellow employee, after the regular 
working hours had ceased, on a day 
of the week when individual laundry 
work was forbidden by arule. Hinton 
Laundry. Co. v. De Lozier, 225 S.W. 
1037, 143 Tenn. 399, 16 A.L.R. 1361. 


13. Western Fruit Co. v. Rau, 238 
N.W. 854, 206 Wis. 125. 


[a] Thus the death of the employ- 
er’s president in an automobile acci- 
dent while driving two women em- 
ployees home after work, as through 
courtesy he frequently did, was not 
eompensable, since the service did not 
grow out of, and was not incidental to, 
the employment. Western Fruit Co. 
v. Rau, 238 N.W. 854, 206 Wis. 125. 


14. Gibbs v. Almstrom, 176 N.W. 
173, 145 Minn. 35, 11 A.L.R. 227. 


[a] Rule applied: (1) Where a 
brakeman an fireman exchanged 
positions to equalize the hardships of 
stormy weather, the engineer consent- 
ing and the brakeman was killed in a 
collision, while acting as fireman, the 
storm not constituting an emergency 
justifying the exchange. Utah Cop- 
per Co. v. Industrial Commission, 217 
P) 1105, 62.Utah 33, 33) tAuLAR. 327. 
(2) Where decedent, whose machine 
was out of order, called the foreman’s 
attention thereto and the foreman re- 
marked that he ‘‘would like to have 
went over and got some _ bromo- 
seltzer,” whereupon decedent volun- 
teered to get it while the foreman was 
fixing the machine, to which the fore- 
man responded, “That will be all 
right” giving him some change to pay 
for it, and decedent went, although the 
rules of an employer forbade an em- 
ployee to leave the plant during work- 
ing hours, without permission, and 
was killed by a freight train on his 
way back. Ballman v. D’Arcy Spring 
Co., 192 N.W. 596, 221 Mich. 582. 


15. Acts for benefit of coemployees 
see supra § 429. 

16. Idaho.—Palmer y. J. A. Tertel- 
ing & Sons, 16 P.(2d) 221, 52 Idaho 


[§ 431] g. Skylarking and Practical Joking. An 
injury to an employee does not ordinarily arise out 
of the employment where it results from sportive acts 
of coemployees, or horseplay or skylarking, in which 
the employee takes an active part.1® The injury 


170. 


La.—Johnson y. Provencal Turpen- 
tine Co., 125 So. 321, 12 La.App. 78. 


N.Y.—Priglise v. Fonda, J. & G. R. 
Co., 1838 N.Y.S. 414, 192 App.Div. 776. 


Tenn.—American Casualty Co. v. 
McDonald, 57 S.W.(2d) 795. 


Wis.—Conveyors’ Corporation of 
America v. Industrial Commission of 
Wisconsin, 228 N.W. 118, 200 Wis. 512. 


[a] IMustration.—An injury to an 
emergency repairman for a bicycle 
shop, from a collision while making a 
detour for accommodation of others 
when returning to his employer’s shop 
on the employer’s motor cycle, did not 
arise out of and in the course of the 
employment. American Casualty Co. 
v. McDonald, (Tenn.) 57 S.W.(2d) 795. 


[b] Rescue of third person.—(1) 
An employer is not liable as such for 
compensation for the death of an em- 
ployee resulting when he assisted in 
the rescue of an employee of another 
corporation. Conveyors’ Corporation 
of America v. Industrial Commission 
of Wisconsin, 228 N.W. 118, 200 Wis. 
512. (2) Where two railroads main- 
tained parallel tracks fifty feet apart 
over a crossing, and each maintained a 
flagman to keep people off its tracks, 
the death of one of the flagmen” while 
attempting to rescue a child on the 
tracks of the other railroad did not 
“arise out of his employment,” within 
the act. Priglise v. Fonda, J. & G. R. 
Co., 188 N.Y.S. 414, 192 App.Div. 776. 


17. Smith v. Seamless Rubber Co., 
gee A. 110, 111 Conn. 365, 69 A.L.R. 

6. ; 

[a] Vaccination at employer’s hos- 
pital for the purpose of assisting 
health authorities to prevent a small- 
pox epidemic is not an act arising out 
of the employment so as to make a 
disability resulting therefrom com- 
pensable. Smith v. Seamless Rubber 
oar vee A. 110, 111 Conn. 365, 69 A.L. 

. 356. 


18. Siglin v. Armour & Co., 103 A. 
OO 12 Gin Rae OF 


{a] Thus the helper of a driver of 
a delivery truck, who gave up his seat 
to girls going from work and stood on 
the running board and was jolted 
therefrom and fatally injured, was in- 
jured while in the course of his em- 
ployment. Siglin v. Armour & Co., 
LOS AS 9915 226 Pan 30s 


19. Colo.—McKnight v. Houck, 286 
P. 279, 87 Colo. 234. 


_Ga.— Georgia Casualty Co. v. Mar- 
tin, 122 S.E. 881, 157 Ga. 909; Maddox 
v. Travelers’ Ins. Co., 148 S.E. 307, 39 
Ga.App. 690. , 


Ind.—Western Union Telegraph Co. 
aah aoa 146 N.E. 427, 82 Ind.App. 


Iowa.—Wittmer v. Dexter Mfg. Co., 
214 N.W.. 700, 204 Iowa 180. 
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arises out of the employment, however, when a causal 
connection exists between the work and the injury 
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horseplay,?! or 


resulting from the prank,?° as where the employee 


Ky.—Hazelwood v. Standard Sani- 
pery, Mfg. Co., 271 S.W. 687, 208 Ky. 


Mass.—In re Moore, 114 N.E. 204, 
225 Mass. 258. 
Mich.—Derhammer Vv. Detroit 


News, 202 N.W, 958, 229 Mich. 658, 


Neb.—Feda v. Cudahy Packing Co., 
166 N.W. 190, 102 Neb. 110; Pierce v. 
Boyer-Van Kuran Lumber, etc., Co., 


156 N.W. 509, 99 Neb. 321, L.R.A. 
1916D 970. 
N.J.—Hulley v. Moosbrugger, 95 


A. 1007, 88 N.J.Law 161, L.R,A.1916C 
1203 [rev 93 A. 79, 87 N.J.Law 103]. 


N.Y.—Frost v. H. H. Franklin Mfg. 
Co., 198 N.Y.S. 521, 204 App.Div. 700 
[aff 142 N.E. 319, 236 N.Y. 649]. 


Tenn.—Hawkins v. National Life & 
Accident Ins. Co., 46 S.W.(2d) 55, 164 
Tenn. 36. 


Tex.—Richardson v. Texas Employ- 
ae Ins. Ass’n, (Civ.App.) 46 S.W,(2d) 
439. 

o BES gana 1b ey, v. Wilson, 6 B.W.C, 
90. 


See Ryan v. State Industrial Com- 
mission 261 P. 181, 128 Okl. 25 (in- 
jury received while playing ball held 
not to arise out of and in the course 
of employment). 


But see Dallaire v. Paquette, 60 
Que.Super. 50 (allowing compensation 
to a twelve-year-old child who, in in- 
tervals of his work, amused himself 
by throwing stones at another em- 
ployee and was struck by an answer- 
ing missile). 

“If the workman abandons his em- 
ployment, even for a short time, and 
engages in play, or some occupation, 
entirely foreign to his employment, 
he is not entitled to compensation 
for an accident by which he is injured 
while so doing.” Pierce v. Boyer-Van 


Kuran Lumber, etc., Co 56 N.W. 
509, 99 Neb. 321, Soa. cn R.A.1916D 
970. 


Injuries resulting from _ sportive 
acts or practical jokes as self-inflicted 
injuries see infra § 484. 


20. Conn.—Mascika v. Connecticut 
Tool Engineering Co., 147 A. 11, 109 
Conn. 473. 


La.—Schexneider v. General Ameri- 
can Tank Car Corporation, 5 La.App. 
84. 


Mo.—Hager v. Pulitzer Pub. Co., 
(App.) 17 S.W.(2d) 578. 


Neb.—Socha v. Cudahy Packing Co., 
181 N.W. 706, 105 Neb. 691, 18 A.L.R. 
513 [overr Pierce v. Boyer-Van Kur- 
an Lumber Co., 156 N.W. 509, 99 Neb. 
321, L.R.A.1916D 970 so far as in 
conflict]. 


N.Y.—-Leonbruno y. Champlain Silk 
Miils, 128 N.E. 711, 229 N.Y. 470, 13 
A.L.R. 522. 


N.C.—Chambers v. Union Oil Co., 
153 S.E. 594, 199 N.C, 28. 


Okl.—Marland Refining Co. v. Col- 
baugh, 238 P. 831, 110 Okl. 238; Wills 
v. State Industrial Commission, 190 
P. 92, 78 OKI. 216. 


Tex.—Cassel v. U: S.° Fidelity & 
Guaranty Co., 283 S.W. 127, 115 Tex. 
Stl, 46: ANGR. 1137 previ (Civ. App.) 
243 S.W. 504]; Standard Acc. Ins. Co. 
y. Stanaland, (Civ. App.) 285 S.W. 878. 


Wis.—Newport Hydrocarbon Co. v. 
Industrial Commission of Wisconsin, 


167 N.W. 749, 167 Wis. 630. 


[a] Risk incident to business.— 
(1) ‘Considering every employee pe- 
culiarly exposed to such pranks from 
his coemployees as are inspired by 
nothing more than a well-nigh uni- 
versal human craving for fun, and 
recognizing that such pranks, when 
careless though innocent, not infre- 
quently occasion bodily harm, we are 
forced to consider these pranks as a 
hazard which the employee required 
to work with others must encounter 
in the performance of his duties, and 
hence such pranks constitute a risk 
reasonably inherent in or incident to 
the conduct of the employer’s busi- 
ness.” Cassel v. U. S. Fidelity & 
Guaranty Co., 283 S.W. 127, 128, 115 
Tex. 371,.46°>A.L.R. 1137» [rev | (Civ. 
App.) 243 S.W. 504]. (2) “The bulk 
of normal American workmen pos- 
sess a stratum or residuum of vivaci- 
ty and good nature which frequently 
manifests itself in joking and harm- 
less pranks. These things are not 
unnatural, but natural, and the or- 
dinary outcropping of industrial con- 
tact between men Sf all ‘classes and 
types. Such risks, therefore, are in- 
cident to the business and grow out 
of it.” Chambers v. Union Oil Co., 
Inc., 153 S.E. 594, 596, 199 N.C. 28. 


[b] Use of peculiarly suggestive 
appliances in employment.—Where 
the nature of the employment is such 
as to expose a worker to a wrongful 
act by another worker, which may 
reasonably be said to have been in- 


duced by the peculiar conditions of. 


the employment, the manner in which 
it was carried on, and the appliances 
required, such as compressed air, in- 
jury by the playful application of a 
compressed air hose to the person of 
the employee may reasonably be said 
to arise out of the employment. 
Socha v. Cudahy Packing Co., 181 N. 
W. 706, 105 Neb. 691, 13 A.L.R. 513 
[overr Pierce v. Boyer-Van Kuran 
Lumber Co., 156 N.W. 509, 99 Neb. 
Bete pie 970 so far as in con- 
et}. 


21. Conn.—Mascika v. Connecticut 
Tool Engineering Co., 147 A. 11, 109 
Conn. 473. 


Ind.—Chicago, I. & L. Ry. Co. v. 
Clendennin, 143 N.E. 303, 81 Ind.App. 
3823. See May Chevrolet Co. v. Arm- 
strong, 146 N.E. 847, 82 Ind.App. 547 
‘(holding the injury not the result of 
skylarking, and compensable where 
garage employee, whose clothing was 
saturated with gasoline, remarked 
that, if some one were to throw a 
match on him he would:go up in 
smoke, whereupon another employee 
struck and made motions as if to 
throw a match, and then, thinking it 
extinguished, threw it toward the 
ground, where the wind carried it 
against the first employee; causing 
severe burns). 


Ky.—Phil Hollenbach Co. y. Hol- 
lenbach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524 


Minn.—Barden v. Archer Daniels 
oars Co., 246 N.W. 254, 187 Minn. 
600. 


Mo.—Hager v. Pulitzer Pub. Co., 
(App.) 17 S.W.(2d) 578. See Gillmore 
vy. Ring Const: Co., (App.) 61 S.W. 
(2d) 764 (injury resulting from a 
shove of another employee following 
a jocular remark of claimant is com- 
pensable). 


Neb.—Socha v. Cudahy Packing Co., 
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was going about his duties and had not joined in the 


where the injury oceurred while 


181 N.W. 706, 105 Neb. 691, 13 A.L.R. 
513 [overr Pierce v. Boyer-Van Kuran 
Lumber Co., 156 N.W. 509, 99 Neb. 

321, L.R.A.1916D 970 so far as in con- 
ict]. 


N.Y.—Leonbruno v. Champlain Silk 
Mills, 128 N.E. 711, 229 N.Y. 470, 13 
A.L.R. 522. But see Laurino v. Dono- 
van, 170 N.Y.S. 340, 183 App.Div. 168 
(holding that the injury does not 
arise out of employment where the 
employee going about his duties was 
injured by the explosion of a percus- 
sion cap brought in by his fellow 
servant); De Filippis v. Falkenberg, 
155 N.Y.S. 761, 170 App.Div. 153 [aif 
114 N.E. 1064, 219 N.Y. 581] (holding 
that, where claimant employee went 
to a toilet room ann there felt some- 
thing strike her on the shoulder, - 
whereupon she looked through an 
aperture into the next room and an- 
other employee thrust scissors 
through the aperture and into claim- 
ant’s eye destroying the sight, the in- 
jury does not arise out of the em- 
ployment, not being reasonably inci- 
dental to it, nor a peril in the service). 


N.C.—Chambers vy. Union Oil Co., 
153 S.E. 594, 199 N.C. 28. 


Okl.—Roxana Petroleum Corpora- 
tion v. State Industrial Commission, 
272 P. 847, 134 Okl. 181; Marland Re- 


fining Co. v. Colbaugh, 238 P. 831, 
110 Okl. 238; Wills v. State Indus- 
cee Commission, 190 P. 92, 78 OKl1. 


Tenn.—Borden Mills v. McGaha, 32 
S.W.(2d) 1039, 161 Tenn. 376. 


Tex.—Cassell v. U. S. Fidelity & 
Guaranty Co., 283 S.W. 127, 115 Tex. 
371, 46 A.L.R. 1137 [rev (Civ.App.) 
243 S.W. 504]; Richardson v. Texas 
Employers’ Ins. Ass’n, (Civ.App.) 46 
S.W.(2d) 439; Standard Acc. Ins. Co. 
v. Stanaland, (Civ.App.) 285 S.W. 878. 


Wis.—Badger Furniture Co. v. 
Champeau, 217 N.W. 734, 736, 195 Wis. 
134 [overr Federal Rubber Mfg. Co. 
v. Havolic, 156 N.W. 143, 162 Wis. 
341, L.R.A.1916D 968]; Newport Hy- 
drocarbon Co. v. Industrial Commis- 
sion of Wisconsin, 167 N.W. 749, 167 
Wis. 630. 5 


See Clayton v. Hardwick Colliery 
Co., 85 °L.J.K.B. 292 [rev 7 B.W.C.C. 
643, 111 L.T.Rep.N.S. 788] (where 
mischievous proclivities of young 
boys employed were apparently re- 
garded as a risk arising out of em- 
ployment). 


[a] Reasons for rule.—‘‘The 
claimant’s presence in a-factory in 
association with other workmen in- 
volved exposure to the risk of injury 
from the careless acts of those about 
him. He was brought by the condi- 
tions of his work ‘within the zone of 
special danger.’ Thom vy. Sinclair, 
[1917] A.C. 127, 142. Whatever men 
and boys will. do, when gathered to- 
gether in such surroundings, at all 
events if it is something reasonably 
to be expected, was one of. the perils 
of his service. We think with Kal- 
isch, J., in Hulley v. Moosbrugger, 93 
A. 79, 87 N.J.Law 103 [rev 95 A. 1007, 
88 N.J.Law 161, LRA 19160 1203]; 
that it was ‘but natural to expect 
them to deport themselves as young 
men and boys, replete with the ac- 
tivities of life and health. For work- 
men of that age or even of maturer 
years to indulge in a moment’s di- 
version from work to joke with or 
play a prank upon a fellow workman, 
is a matter of common knowledge to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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warding off an attack on him.?2, The mere fact that 
an injury to an employee is occasioned by the spor- 
tive or malicious act of a fellow employee does not, of: 


itself, however, establish that the 


every one who employs labor.” The 
claimant was injured, not merely 
while he was in a factory, but because 
he was in a factory, in touch with as- 
sociations and conditions inseparable 
from factory life. The risks of such 
associations and conditions were risks 
of the employment. Thom v. Sinclair, 
supra; Matter of Redner vy. H. C. Fa- 
ber & Son, 119 N.E. 842, 223 N.Y. 
379.” Leonbruno vy. Champlain Silk 
Mills, 128 N.E. 711, 229 N.Y. 470, 138 
A.L.R. 522. 


[b] Reasons for conflict of author. 
ity.—‘‘Where the claimant, 
while in the course of his employ- 
ment, is injured as a result of the 
fooling or sky-larking of his fellow 
employees in which he is not a par- 
ticipant, a . dificult question 
arises, and one upon which there is a 
decided conflict of authority. Courts 
denying compensation in such cases 
have said that there was no causal 
connection between the employment 
and the injury, that the terms of em- 
ployment contemplated work: and: not 
play, and that injuries resulting from 
the latter were not reasonably to be 
expected, and were not one of the 
risks of the employment. . . . Other 
courts, applying substantially 
same test to similar facts, are yet 
able to see a causal connection be- 
tween the employment and the in- 
jury. . . . Undoubtedly the conflict 
of opinion is due to differing concep- 
tions of the nature of employment. 
If only those injuries are compensa- 
ble which arise directly from the em- 
ployment itself, as from the danger- 
ous nature of the business, or of the 
machines upon which the work is 
done, or from the acts of fellow em- 
ployees within the scope of their em- 
ployment, no recovery, of course, can 
be had in such a case as this, and 
such is the theory of the cases deny- 
ing recovery for injuries resulting 
from skylarking. . . . The broader 
conception of employment . . in- 
cludes the conditions incident to it, 
and includes as risks of the employ- 
ment those which arise out of the 
conditions under which the employ- 
ment is carried on. Whether the acts 
of a fellow workman are within the 
scope of his employment is not here 
the test of liability, but rather wheth- 
er they are acts such as might rea- 
sonably be expected under the condi- 
tions of the employment.” Mascika 
v. Connecticut Tool Engineering Co., 
147 A. 11, 12, 109 Conn. 473. 


[c] Application of compressed air. 
—Where death resulted from injuries 
sustained when the employer’s fore- 
man, as a pr ractical joke, turned the 
air from a high compression hose on 
an employee, properly performing his 
work, the injury arose out of the em- 
ployment. Barden v. Archer Daniels 
Syihes a Co., 246 N.W. 254, 187 Minn. 
60 


{d] Electric shock.—(1) Where a 
servant was required to handle a 
conduit in a vise, and while tempo- 
rarily absent another connected live 
wires to the conduit, so that when 
the servant returned he was killed in 
touching the conduit, he was_ per- 
forming a service growing out of, and 
incidental to, his employment at the 
time of his death (Newport Hydrocar- 
bon Co. v. Industrial Commission’ of 
Wisconsin, 167 N.W. 749, 167 Wis. 
630), (2) and the fact that the wires 
were adjusted by a fellow workman 
would not make the injury not inci- 
dental to employment (Newport Hy- 


* 
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injury arose out 


drocarbon Co. v. Industrial Commis- 
sion of Wisconsin, supra), (3) nor 
would the fact that the injured serv- 
ant had jokingly suggested that such 
fellow servant touch the wires car- 
rying the electric current (Newport 
Hydrocarbon Co. v. Industrial Com- 
mission of Wisconsin, supra). (4) In 
such case, if what deceased did can 
properly be described as joking or 
larking, his participation therein had 
terminated and the joke was at an 
end some time before the injury, so 
far as he knew. Newport Hydrocar- 
bon Co. v. Industrial Commission of 
Wisconsin, supra. 


_ f{e] Playful push.—(1) An injury 
sustained when a fellow employee 
playfully pushed a box on which the 
injured employee was sitting at her 
place of work arose out of the em- 
ployment. Borden Mills v. McGaha, 
32 S.W.(2d) 1039, 161 Tenn. 376. (2) 
So, where a newspaper carrier was 
taking his papers from the premises 
of his employer to the truck on which 
he worked, a partial fracture of his 
arm caused when another employee 
pushed the papers off his shoulders, 
causing them to fall in such a way 
as to inflict the injury, arose out of 
the employment, although an aggra- 
vation of the injury resulting when 
the injured employee used the arm 
in throwing a stick at the offending 
.coemployee does not. Hager v. Pul- 
ne Pub. Co., (Mo.App.) 17 S.W.(2d) 


{f{] Thrown object.—(1) An injury 
from a nail thrown by a fellow em- 
ployee in play before beginning work 
grew ‘out of the employment,” with- 


in the act. Badger Furniture Co. v. 
Champeau, 217 N.W. 734, 195 Wis. 
134. (2) Where an employee while 


devoting his time to his work was 
struck in the eye by an apple thrown 
‘by a fellow servant engaged in horse- 
play, the injury was one arising out 
of his employment. Leonbruno_ v. 
Champlain Silk Mills, 128 N.E. 711, 
229 N.Y.9470,,013 A.DiRes 622.2, (8) 
Where an employee is engaged in 
rendering service to his employer, and 
another employee playfully throws a 
rock at him and he strikes it with a 
stick and the rock glances and strikes 
him causing injury, the injury grows 
out of the employment. Marland Re- 
fining Co. v. Colbaugh, 238.P. 831, 110 
Okl. 238. (4) Where an employee, 
during an interval in his work warm- 
ing himself by a fire on the premises 
of the employer, was injured by the 
explosion of a piece of dynamite con- 
taining a cap, brought there and 
thrown into the fire by a.fellow em- 
ployee in “horseplay”’ to see if it 
‘would explode, the injury received by 
the employee arose out of his em- 
ployment. Willis v. State Industrial 
Commission, 190 P. 92, 78 Okl. 216. 


Assaults by Fite toe Ad te generally 
see infra § 43 


22. Kansas Ayah Fibre Box Co. v. 
Connell, 5 F.(2d) 398, 43 A.L.R. 478; 
Brown v. Vacuum Oil Co., 132 So. 117, 
171 La. 707 [setting aside judgm 128 
So. 691, 15 La.App. 283]. 


[a] Tllustration.—Where an em- 
ployee, while operating a machine, 
was interfered with by the play of a 
fellow employee, and in resisting, 
without ceasing work, a scuffle took 
place, as a result of which claimant’s 
hand became engaged in the knives of 
the machine, the injury was one aris- 
ing out of the employment. Kansas 
City Fibre Box Co. v. Gone Boks 
(2d) 398, 48 A.L.R. 478 ’ 
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of the employment,?* and there is authority denying. 
recovery even where the injured party took no part 
in the fun.24 Where a workman, known by his mas-: 
ter to be in the habit of indulging in dangerous play 


23. Stuart v. Kansas City, 171 P. 
913,102 Kan. 807, 563. 


24. Cal.—Pacific Employers’ Ins. 
Co. v. Division of Industrial Acci- 
dents & Safety, 289 P. 619, 209 Cal. 
656; Great Western Power. Co.’ of 
California v. Industrial Acc. Com- 
mission, 201 P. 931, 187 Cal. 295; Fed- 
eral Mut. Liability Ins. Co. v. Indus- 
trial Acc. Commission of California, 
201 P. 920, 187 Cal. 284; Fishering 
v. Pillsbury, 158 P. 215, 172 Cal. 690; 
Coronado Beach Co. v. Pillsbury, 158 
P. 212, 172 Cal. 682, L.R.A.1916F 1164. 


Ill—Payne v. Industrial Commis- 
sion, 129 N.E.. 122,295: Ill. 388, 13 
A.L.R. 518. But see Knopp v. Ameri- 
can Car, etc., Co., 186 Ill.App. 605 
(where compensation was allowed to 
an employee who attempted to knock 
a can from the lower die of a trip 
hammer where it had been placed by 
another workman as a prank). 


Me.—Washburn’s Case, 123 A. 180, 
123 Me. 402. 


Mass.—Lee’s Case, 134 N.E. 268, 240 
Mass. 473, 20 A.L.R. 870 


Mich.—Steffes v. Fora Motor Co., 
214 N.W. 9538, 239 Mich. 501; Tarpper 
v. Weston-Mott Co., 166 N.W. 857, 200 
Mich. 275, L.R.A.1918E 507. 


N.J.—Hulley v. Moosbrugger, 95 A. 
1007, 88 N.J.Law 161, L.R.A.1916C 
1203 [rev 93 A. 79, 87 N.J.Law 108]. 


‘| Eng.—Fitzgerald v. Clarke, [1908] 
2 KB 196,01 BeEw.C.Co 1979 awa 
son y. Laing,’ 2 B.W.C.C. ¥18;-Lon- 


don, etc., Engineering, etc., Co. v. Fal- 
coner, 38 Sc.L.Rep. 381. But see Clay- 
ton v. Hardwick Colliery Co., 85 LJ. 
K.B. 292 [appeal allowed 7 B.W.C.C. 

643, 111 L.T.Rep.N.S. 788] (where the 
question of whether an injury arose 
out of the employment was held to 
be one of fact concerning which the 
decision of the trial judge would not 
‘be interfered with, in a case where 
boys employed in'picking stones from 
coal were shown occasionally to have 
thrown stones at one another, al- 
though the practice was prohibited, 
and applicant was allowed compensa- 
tion for an injury from being struck 
by a stone so thrown by a fellow em- 
ployee). \ 


N.S.—Doyle v. Moirs, 48 N.S. 478, 
22 Dom.L.R. 767. 


[a] Application of compressed air. 
—(1) Where a servant whose duties 
did not include using a compressed 
air hose was injured when a fellow 
servant inserted the hose into his 
rectum and ruptured his intestines, 
the injury did not result from a caus- 
ative danger of his employment, and 
is not compensable (Tarpper v. West- 
on-Mott Co., 166 N.W. 857, 200 Mich. 
275, U.R.A: 1918E 507; Federal Rub- 
ber Mfg. Co. v. Havolic, 156 N.W. 148, 
162 Wis. 341, L.R.A.1916D 968 foverr 
Badger Furniture Co. v. Champeau, 
217 N.W. 734, 736, 195 Wis. 134]), (2) 
and the same rule has been applied 
where the duties of the servant ap- 
parently required him to use the hose 
(Payne v. Industrial Commission, 129 
N.E. 122, 295 Ill. 388, 13 A.L.R. 518), 
(3) as where boys between fifteen and 
sixteen years old, using a machine 
operated by compressed air, attached 


‘the air hose after taking it from a 


locker, and while playing with the 
hose according to a practice unknown 
to the employer one of them was 
killed by shooting air into -his body 
per rectum as he turned to start his 
work, the injury did not arise out of 
the employment (Payne v. Industrial 
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with his fellow workmen, is retained in the master’s 
employ, the danger of injury from such play becomes 
an incident of the employment of the other work- 
men.25 Practical joking or skylarking does not usu- 
ally break the course of employment.?® 


Character, location, and circumstances of lark. If 
the skylarking oceurs when the participants are not 
working, and at a place other than where work is to 
be done, it has been said that the injured workman 
has stepped aside from the employment, and that 


Commission, supra). 


{b] Playful attack or push.—(1) 
An injury to an employee knocked 
down’ while in the course of his em- 
ployment as a result of fooling, or 
horseplay, of fellow employees, ~ in 
which one of the other employees was 
pushed out of a doorway and against 
compensation claimant, did, not arise 
out of the employment, as such acts, 
whether’ done in a spirit of play or 
from a malicious motive, are outside 
the scope of the employment of those 
causing. the injury,:and have -no rela- 
tion. to the.employment. Lee’s Case, 
134 N.E. 268, 240 Mass. 473, 20 A.L.R. 
870. (2) So it was held that compen- 
sation would not .be awarded where 
“decedent was doing a plumbing job 
for his master in a dwelling house, 
the completion of which job, required 
some fittings that were contained in 
a bin in his employer’s shop. At five 
o’clock in the afternoon the decedent 
quit work and went to his employer’s 
shop, and, while on his way to the 
bin for the fittings to be used on the 
job in-which he was engaged, a fel- 
low-workman, in: a spirit of play, 
whom the deceased was passing, 
swung his arm around, either to 
knock off decedent’s hat or to strike 
him, whereupon the decedent, in 
dodging the attack, slipped on the de- 
scending concrete floor, fell, and sus- 
tained injuries. which caused his 
death.’ Hulley v. Moosbrugger, 95 
A. 1007, 88 N.J.Law 161, 162, 168, L. 
R.A.1916C 1203 [rev 93 A.. 79, 87 N.J. 
Law 103] (the court also saying: “In 
the opinion of the Supreme Court it 
is stated that it was a negligent act 
of the fellow-workman to make a pass 
at the. decedent. This, too, we think 
is erroneous. It is true that negli- 
gence is. either the omission to do 
something which a reasonable man, 
guided by circumstances which ordi- 
narily regulate the conduct of human 
affairs, would do, or the doing some- 
thing which a prudent and reason- 
able man would not do (Bouyv. Law 
Dic. (Rawle’s rev.) 748), yet, when 
negligence arises out of an act of 
commission by one for whose conduct 
another is responsible, it must be 
with reference to some duty which 
the responsible person owed to the 
party injured’). 


[ec] Missiles.—(1) An employee, 
the sight of whose eye was destroyed 
by a missile from a trick camera di- 
rected toward him by a fellow em- 
ployee in sport, is not entitled to com- 
pensation. Fishering v. Pillsbury, 
153 6P, 215,172, Cal. 690. (2) So .an 
injury from a paper clip shot by a 
coemployee with a rubber band does 
not arise out of the employment. 
Steffes v. Ford Motor Co., 214 N.W. 
953, 239 Mich. 501. 


25. Stuart v. Kansas City, 171 P. 
913, 102 Kan. 307, 563. 


26. Cal.—Coronado Beach Co. v. 
Pillsbury, 158 P. 212, 172 Cal. 682, 
L.R.A.1916F 1164. 


Conn.—Mascika v. Connecticut Tool 
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pine ipeering Co., 147 A. 11, 109 Conn. 
473. 


Ill.— Payne v. Industrial Commis- 
pened) N.E. 122,,295 Ill. 388, 13 A.L 


La.—Schexneider v. General Amer- 
ay i Tank Car Corporation, 5 La.App. 


Mass.—Lee’s Case, 134 N.E. 268, 240 
Mass. 473, 20 A.L.R. 870. 

Mich.—Tarpper v. Weston-Mott Co., 
166 N.W. 857, 200 Mich. 275, L.R.A. 
1918E 507. 


Minn.—Barden v. Archer Daniels 
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Midland Co., 246 N.W. 254, 187 Minn. 


600. 


Mo.—Gillmore v. Ring Const. Co., 
(App.) 61 S.W.(2d) 764; Hager v. 
aes Pub..Co., (App.) 17 S.W.(2d) 


N.Y.—Leonbruno v. Champlain Silk 
Mills, .229 N.Y. 470, 128 N.E.- 711. 


Ohio.—Industrial Commission of 
Ohio v. Weigandt, 130 N.E. 38, 102 
Ohio St. 1. 7 


Okl.—Roxana Petroleum Corpora- 
tion v. State Industrial Commission, 
272 P. 847, 134 Okl. 181; Marland Re- 
fining Co. v. Colbaugh, 238 P. 831, 110 
Okl. 238; Wills v. State Industrial 
Commission, 190 P. 92, 78 Okl. 216. 


Pa.—Sinko vy. Bethlehem Steel Co., 
159 A. 230, 104 Pa.Super.. 357; Mc- 
Coy v. Spriggs, 157 A. 523, 102 Pa. 
Super. 500; Hale v. Savage Fire Brick 
Co., 75 Pa.Super. 454. 


Tenn.—Borden Mills v. McGaha, 32 
S.W.(2d) 1039, 161 Tenn. 376. 


Tex.—Standard Acc. Ins. Co. v. 
Stanaland, (Civ.App.) 285 S.W. 878. 
Wis.—Badger Furniture Co. v. 


Chempeau, 217 N.W. 734, 195 Wis. 
[a] Rule applied: (1) Where an 


employee, while going to the machine 
at which he was to work, was struck 
in the eye and injured by a file which 
flew from its handle during a friend- 
ly scuffle for it by two other em- 
ployees. Industrial Commission of 
Ohio v. Weigandt, 130 N.E. 38, 102 
Ohio St. 1. (2) Where an employee 
who was peculiarly susceptible to 
being tickled was going down a flight 
of stairs with a filled bucket and one 
of his associates punched him in the 
back with a newspaper causing him 
to make a sudden movement and to 
fall, injuring one knee seriously, it 
being held that his injury was in the 
course of, but did not arise out of, his 
employment. Coronado Beach Co. v. 
Billsbury, 158! PP. 212; 272 +Calk, 682, 
L.R.A.1916F 1164. (3) Where inju- 
ries were received by an employee on 
the property of his employer during 
the lunch hour through falling over 
a wall, while attempting to escape 
from fellow employees who attempt- 
ed to seize him to take tobacco from 
him. Hale v. Savage Fire Brick Co., 
75 Pa.Super. 454. (4) Where claim- 
ant was injured by the horseplay of 
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therefore his injury did not arise out of the employ- 
ment ;27 but playful sportive acts of employees may 
be part of the environment of their employment,** 
and if the acts of the injured employee are not en- 
tirely independent of, or disassociated from, the per- 
formance of his duty, and are such as might reason- 
ably be expected, the lark is an incident of the em- 
ployment regardless of his participation therein.?° 


Effect of custom. 
the existence of a custom is considered immaterial,*° 


Although in some jurisdictions 


x 


others while on his way to the time 
clock during the noon hour to ring 
out his time. Lee’s Case, 134 N.E. 
268, 240 Mass. 473, 20 A.L.R. 870. (5) 
Where the employee's death resulted 
from an injury received while en-_ 
gaged with a fellow’ employee in a 
friendly wrestling match (McCoy v. 
Spriggs, 157 A. 523, 102 Pa.Super. 
500) (6) or bout (Sinko v. Bethlehem 
Bergh Co., 159 A. 230, 104 Pa.Super. 
357). ; 


27. East Ohio Gas Co..v. Coe, 182 
N.E. 128, 42 Ohio App. 334. 


28. East Ohio Gas Co. v. Coe, su- 
pra. 

29. East Ohio Gas Co. v. Coe, su- 
pra. 

[a] Rule applied where, at the 


time of the injury, deceased was 
standing by the side of a trench he 
was helping to dig, doing what he was 
required to do at that time in prose- 
cuting his work in the manner direct- 
ed by his employer, to wit, was wait- 
ing for the man with whom he was 
working to loosen certain earth which 
deceased was to shovel out of the 
trench, and a fellow employee ap- 
proached him and exhibited a rule 
which the fellow emplo¥ee had found, 
and deceased thereupon jokingly took 
such rule remarking that he needed 
it, whereupon the fellow employee at- 
tempted to repossess such rule, and 
there was a scuffle resulting in the 
injury causing death. East Ohio Gas 
oe v. Coe, 182 N.E. 123, 42 Ohio App. 


80. Coronado Beach Co. v. Pills- 
bury, 158 P. 212, 172 Cal. 682, L.R.A. 
1916F 1164; East Ohio Gas Co. v. 
Coe, 182 N.E. 123, 42 Ohio App. 334. 


“To our minds it is . . illogical 
and unsound to make the right to 
compensation of an employee who en- 
gages in a scuffie depend upon wheth- 
er scuffling or playful conduct among 
employees is commonly carried on 
with the knowledge or consent of the 
employer, for, as has been said, the 
test of right to award for injury in 
the course of employment is not 
whether there was any fault or neg- 
lect on the part of the employer.” 
East Ohio Gas Co. v. Coe, supra. 


[a] Thus, where an employee was 
caused to fall down stairs by the act 
of a coemployee in tickling him, the 
court said: “That the act of his fel- 
low-servant was but momentary and 
without malice and not in excess of 
the usual intercourse between serv- 
ants makes no difference. Suppose 
the fellow-employee had tripped him 
up, intentionally but playfully, would 
anyone contend that the employer was 
liable because his servants (perhaps 
entirely without his Knowledge) had 
established a custom of tripping one 
another? We cannot see how this as- 
sault differed from any other. Flint 
was hyper-esthetic, in that he was 
peculiarly sensitive to tickling. This 
was known to his associates. His 
fellow-servant, who tickled him as he 
was going down a stairway carrying 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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in others, an injury to an employee resulting from 
horseplay is held to arise out of and in the course 
of the employment if it appears that it arose out of 
certain definite kinds of play which had become ecus- 
tomary in connection with the work and which were 
known to the employer to be customary;*! and this 
rule has been applied both where the employee him- 
self participated in the prank,®* and where he was 
the innocent victim of the skylarking of his coem- 


ployees.*? 


Aggravation of compensable injury resulting from 
a prank of a fellow employee, when such aggravation 
is caused by the injured employee himself, does not 


a bucket in his hand, may have been 
an amiable person who merely in- 
tended a bit of rough play, but, un- 
less he was an idiot, he must have 
seen that such a prank was attended 
with some danger. If his sense of 
proportion had been even more dis- 
torted and he had pushed Flint down 
the stairs in the joyous hope of see- 
ing the latter sprawl humorously on 
the flocr below, no one would contend 
that the accident occurred in the 
course of the employment of the in- 
jured man. We cannot see that it is 
our duty to measure the dynamics of 
assaults and to hold that the master 
must be charged with foreseeing and 
insuring against those which are 
playfully intended and which may be 
sanctioned by a custom existing 
among his _ servants.” Coronado 
Beach Co. v. Pillsbury, 158 P. 212, 172 
Cal. 682, 685, L.R.A.1916F 1164. - 


31. Conn.—Mascika-v. Connecticut 
Tool Engineering Co., 147 A. 11, 109 
Conn. 473. 


Ill.—Pekin Cooperage Co. v. In- 
dustrial Board of Illinois, 115 N.E. 
128,; 277. Hil.- 53. 


Ind.—Kokomo Steel & Wire Co. v. 
Irick, 141 N.E. 796, 80 Ind.App. 610; 
In re Laper, 116 N.E. 324, 64 Ind. 
App. 571. = 


Kan.—White v. Kansas City Stock- 
yards €o:, 177) P.. 522, 104 Kan. °90; 
Stuart v. Kansas City, 171 P. 913, 102 
Kan. 307, 563. 


Mich.—Glenn v. Reynolds Spring 
Co., 196 N.W. 617, 225 Mich. 693, 36 
A.L.R. 1464. 


Minn.—Barden v. Archer Daniels 
eae Co., 246 N.W. 254, 187 Minn. 


Okl.—Anderson & Kerr v. State In-~ 
dustrial Commission, 7 P.(2d) 902, 
155 Ol s137. 


See Stark v. State Industrial Com- 


mission, 204 P. 151, 103 Or. 80 (al- 
lowing recovery where custom 
shown). 

{a] Knowledge of foreman (1) 


that dangerous practical jokes were 
being perpetrated by some of the em- 
ployees at the expense of the others 
was notice to the master (White v. 
Kansas City Stockyards Co., 177 P. 
522, 104 Kan. 90), (2) and hence, 
where it was the duty of a straw boss 
to stop it or report to a superior of- 
ficer, his knowledge of the practice 
was notice to the employer (Glenn v. 
Reynolds Spring Co., 196 N.W. 617, 
225 Mich. 693, 36 A.L.R. 1464). 


{b] Injection of new element by 
foreman.—‘“Where scuffling and frol- 
icking by employees for pastime and 
recreation while on duty have been 
permitted by an employer or acqui- 
esced in by it or its foreman having 
charge of the employees and the work 
for several years, and such frolick- 
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Horseplay of 
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arise out of the employment.** 


third person.?5 Injury resulting 


from the horseplay of one not a fellow employee has 
been held not to arise out of the employment even 
though it was not instigated by the employee,?® but 
another view has been taken.?* 


[§ 432] h. Assaults’ by Coemployees.** 
rily assault by coemployees cannot be considered as 


Ordina- 


incidental to the employment ;?° and so an injury to 


and the foreman is the aggressor in 
injecting a new element into such 
frolicking or playing, and injury re- 
sults therefrom to an employee who 
participates therein upon invitation 
of the foreman, the master is liable 
to the injured employee for compen- 
sation for the accidental persona] in- 
jury so sustained.’’ Anderson & Kerr 
v. State Industrial Commission, 7 P. 
(2d) 902, 904, 155 Okl. 187. 


32. Kokomo Steel & Wire Co. v. 
Trick, 141 N.E. 796, 80 Ind.App. 610; 
Anderson & Kerr vy. State Industrial 


Copratas eps 7 P.(2d) 902, 155 OkI. 
137. 
33. Conn.—Mascika v. Connecticut 


Tool Engineering Co., 147 A. 11, 109 
Conn, 473. 


Ill.—Pekin Cooperage Co. v. Indus- 
trial Board of Illinois, 115 N.E. 128, 
TT Mlle bos 


Ind.—In re Loper, 116 N.E. 324, 64 
Ind.App. 571. 


Kan.—White v. Kansas City Stock- 
yards Co., 177 P. 522, 104 Kan. 90. 


Mich.—Glenn v. Reynolds Spring 
Co., 196 N.W. 617, 225 Mich. 693, 36 
A.L.R. 1464. 


Minn.—Barden v. Archer Daniels 
aio Tene Co., 246 N.W. 254, 187 Minn. 


[a] Rule applied: (1) Where the 
injury resulted from an electric shock 
caused by a mischievous prank of a 
fellow workman. White v. Kansas 
City Stockyards Co., 177 P. 522, 104 
Kan. 90; Glenn v. Reynolds Spring 
Co., 196 N.W. 617, 225 Mich. 693, 36 
A.L.R. 1464. (2) Where the injury 
resulted when the assistant superin- 
tendent in sport turned an air com- 
pressor on the employee. In re Loper, 
116 N.E. 324, 64 Ind.App. 571. 


34 Hager v. Pulitzer Pub. Co., 
(Mo.App.) 17 S.W.(2d) 578. 


[a] Thus, when a partial fracture 
of an employee’s arm is aggravated 
by the act of the injured employee in 
throwing in anger a stick at the em- 
ployee whose prank caused the origi- 
nal injury, the second injury does not 
arise out of the employment, and is 
not compensable. Hager v. Pulitzer 
Pub. Co., (Mo.App.) 17 S.W.(2d) 578. 


35. Assaults by third persons. gen- 
erally see infra § 433. 


36. Porter v. City of New Haven, 
135 A. 293, 105 Conn. 394. 


37. U. S. Casualty Co. v. Hardie, 
(Tex.Commn.App.) 299 S.W. 871 [aff 
(Civ.App.) 294 S.W. 672]. 


[a] Warding off friendly attack.— 
An injury to an employee while ward- 
ing off a friendly attack of an em- 
ployee of a competitor, to prevent his 
assailant from soiling his clothes and 
from discharging his duties, has been 
held compensable, an employee’s re- 
sisting forcible efforts tending to pre- 


ing has become a custom in the work, | vent discharge of duties being inher- 


: 


an employee assaulted by a fellow workman does not 
generally arise “out of the employment,” and the 
employee is not entitled to compensation therefor,*° 


ent in, and incidental to, the employ- 
ment. U. S. Casualty Co. v. Hardie, 
(Tex.Commn.App.) 299 S.W. 871 [aff 
(Civ.App.) 294 S.W. 672]. 


38. Assaults by third persons see 
infra § 433. 


Skylarking and practical joking see 
supra § 431. 


39. Gavros’ Case, 134 N.E, 269, 240 
Mass. 399, 21 A.L.R. 755. 


40. Cal.—City of Pasadena v. In- 
dustrial Accident Commission of Cal- 
ifornia, 200 P. 370, 53 Cal.App. 407; 
Metropolitan Redwood Lumber Co. v. 
Industrial Accident Commission, 182 
P. 315, 41 Cal.App. 131. 


Conn.—Jacquemin v. Turner & Sey- 
mour Mfg. Co., 103 A. 115, 92 Conn. 
382, L.R.A.1918E 496. 


Ind.—Union Sanitary Mfg. Co. v. 
Davis, 115 N.E. 676, 64 Ind.App. 227. 


Ky.—Hansen v. Frankfort Chair 
Co., 60 S.W.(2d) 349, 249 Ky. 194. 


Neb.—Pierce v. Boyer-Van Kuran 
Lumber, etc., Co., 99 Neb. 321, 156 N. 
W. 509, L.R.A.1916D, 970. 


N.J.—Mountain Ice Co. v. MeNeil, 
103 A. 184,-91 N.J.Law 528, L.R.A. 
1918E, 494 [rev 103 A. 912]; Hulley 


v. Moosbrugger, 95 A, 1007, 88 N.J. 
Law 161, L.R.A.1916C, 1203 [rev 93 
A. 79, 87 N.J.Law 103]. 


N.Y.—Schlener v. American News 
Co., 148 N.E. 732, 240 N.Y. 622; Gold- 
hirsch v. American Character Doll Co., 
238 N.Y.S. 519, 135 Misc. 817. 


Tenn.—Milne’v. Sanders, 228 S.W. 
702, 143 Tenn. 602. 


Eng.—Armitage v. Lancashire, ete., 
R:,.Co,,, £2902) 2 Ko By 17854 We Cie. oe 
Bateman v. Albion Combing Co., 7 
B.W.C.C. 47; Shaw v. Wigan Coal, 
etc., Co., 3 B.W.C.C. 81; Baird v. Bur- 
ley,.1 B.W.C.C. 7%, 45. Sedu.Rep. 1416. 
But see McIntyre v. Rodger, 41 Se.L. 
Rep. 107 (where compensation was al- 
lowed where a fellow workman pulled 
a brush from the hand of an employee. 
and caused injury). 


N.S.—Doyle v. Moirs, 48 N:S. 473; 
22 Dom.L.R. -76%. | - : 


Que.—Daignault v. Steel Co. of Can+ 
ada, 61 Que.Super. 327. 

[a] Thus the injury does not arise 
out of the employment where the risk 


‘of assault was not reasonably to be 


apprehended, nor reasonably inciden- 
tal to the employment sade was not 
suffered because claimant was _ in 
touch with associations or conditions 
inseparable from the employment, nor 
because a fellow workman sought to 
harass him, nor because the employ- 
ment contributed to the risk by add- 
ed exposure to the common peril, for 
example, where an employee, because 
of his refusal to lend money, was cut 
with a knife by an intoxicated fellow 
employee, not then working. Schle- 
ner v. American News Co., 148 N.B. 
732, 240 N.Y. 622. 
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unless, as it is said in some jurisdictions, the employ- 
er knows that the habits of the guilty servant are 
such that it is unsafe for him to work with other em- 
ployees,*! or unless the risk was reasonably within 


the contemplation of the master.*? 


the employers knew of the skylarking habits of an 
employee, however, does not charge them with con- 
templating that he will atrociously assault another 
Accordingly, the injury does not arise 
out of the employment where the assault was perpe- 
trated solely to aid in the commission of a crime 
against the person or property of the assaulted em- 
ployee and not against that of the employer,** or 
where one employee assaults another employee sole- 
ly to gratify his feeling of anger or hatred,*® as 


employee.** 


41. In re Employers’ Liability As- 
sur. Corporation, 102 N.E. 697, 215 
Mass, 497, L.R.A.1916A, 306 and note. 


{a] Wlustration.— ‘Stuart McNic- 
ol, while in the performance of his 
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The fact that | 


382, L.R.A.1918E 496; Peavy v. C. W. 
Merydith Contracting Co., 211 P. 1113, 
112 Kan. 637, 29 A.L.R. 435; -Moun- 


tain Ice Co. v. McNeil, 103 A. 184, 91° 


N.J.Law 528, L.R.A.1918E, 494 [rev 


duty at the Hoosac Tunnel. Docks as} 


a checker in the employ of a firm of 
importers, was injured and died as a 
result of ‘blows or kicks administered 
to. *him by “25 4) opPlimothy ] ‘Mc- 
Carthy,’ who was in ‘an intoxicated 
frenzy and passion.’ McCarthy was a 
fellow workman who ‘was in the habit 
of drinking to intoxication, and when 
intoxicated was quarrelsome and dan- 


103 A. 912]. 
[a] hus an employee cannot re- 


‘cover for an injury inflicted by the 
foreman in an assault on the employee 


unless the employer had reason to 


-anticipate that‘injury weuld result 


gerous, and unsafe to be permitted to] 


work with his fellow employees, all 
of which was known to the superin- 
tendent Mathews,’ who knowingly 
permitted him, in such condition to 
continue at work during the day of 
the fatality—which occurred in the 
afternoon. The injury came while the 
deceased was doing the work for 
which he was hired. It was due to the 
act of an obviously intoxicated fellow 
workman, whose quarrelsome dispo- 
sition and inebriate condition were 
well-known to the foreman of the 
employer. A natural result of the em- 
ployment of a peaceable workman in 
company . with. a.choleric drunkard 
might have been found te be an at- 
tack by the latter upon his compan- 
ion. ‘The case at bar is quite distin- 
guishable from a stabbing by a drunk- 


if the two continued to work togeth- 
er. Peavy v. C. W. Merydith ~Con- 
tracting Co., 211 P. 1113, 112 Kan. 637, 
29 A.L.R. 435. 


43. Mountain Ice Co. v. McNeil, 


W103) Ate 18 45 SIN. Jeli. wpe Sales Ae 
|1918E 494 [rev 103 A. 912). 


44. Walther v. American Paper Co., 


99 A. 263, 89 N.J.Law 732 [rev 98 A. 


264). 


[a] Rule applied.—A night watch- 
man, who, while making his rounds 
through a mill, was killed and robbed 


‘by an employee of the mill, who had 


‘Steel & Iron Co., 132 So. 727, 222 Ala. } 


en stranger, a felonious attack by a] 


sober fellow workman, or ‘even rough 
sport or horseplay .by companions who 
might have been expected to be at 
work. Although it may be that, upon 
the facts here disclosed, a liability on 


no intent to rob the mill or destroy its 
property, was not killed by an acci- 
dent arising out of his employment. 
Walther v. American Paper Co., 99 A. 
263, 89 N.J.Law 732 [rev 98 A. 264]. 


45. Ala.—Harris v. Sloss-Sheffield 
470; Sloss-Sheffield Steel & Iron Co. 
v. Harris, 117 So. 755, 218 Ala. 130. 


Cal.—Royal Indemnity Co. v. Indus- 
trial Accident Commission, 221 P. 371, 


/192 Cal. 675. 


the part of the employer for negli- |} 


gence at common law or under the 
employers’ liability act might’ have 
arisen, this decision does ‘not rest 
upon that ground, but upon.the causal 
connection between the injury: of the 
deceased and the conditions under 
which the defendant required him to 
work.” In re Employers’ Liability 
Assur. Corporation, 102 N.E. 697, 215 
Mass. 497, 500, L.R.A.1916A 306. 


{[b] Criticism of rule.—‘Whether 
the employer, the employee, or the 
fellow employee is guilty of negli- 
gence or not is immaterial, so far as 
the liability of the employer is con- 
cerned. . . Therefore the deci- 
sions cited by able counsel represent- 
ing defendant company . . . to 
the effect that the employer is re- 
sponsible only when he knew of the 
dangerous character of the coem- 
ployee, are inapplicable, as such cas- 
es hold the employer liable only when 
he is proven to be guilty of negli- 
gence.” Ferguson v. Cady-McFarland 
Gravel Co., 101 So. 248, 249, 156 La. 
871. 


42. Jacquemin v. Turner -& Sey- 
mour Mfg. Co., 103 A. 115, 92 Conn. 


Conn.—Jacquemin v. Turner & Sey- 
mour Mfg. Co., 103 A. 115, 92 Conn. 
382, L.R.A.1918E 496. 


Ilil.—City of Chicago v. Industrial 


‘Commission, 127 N.E. 49, 292 Ill. 406, 


15 A.L.R. 586. 


La.—Phelps v. United: Carbon Co., 
8 La.App. 128. 


Mich.—Marshall v. Baker-Vawter 
Co., 173 N.W. 191, 206 Mich. 466. 


Neb.—Urak v. Morris & Co., 186 N. 
W. 345, 107 Neb. 411. 


N.J.—Mountain Ice Co. v. McNeii, 
103 A. 184, 91 N.J.Law 528, L.R.A. 
1918E 494 [rev 103 A. 912]. 


N.Y.—Scholtzhauer v..Cc. & L. Lunch 
Co., 233 N.Y. 12, 134 N.E. 701; Plouffe 
v. American Hard Rubber Co., 207 
N.Y.S. 378, 211 App-Div. 298; Griffin 


'vy. A. Roberson & Son, 162 N.Y.S. 313, 


176 App.Div. 6. 


N.C.—Harden v. Thomasville Furni- 
ture Co., 155.S.E. 728, 199 N.C. 733) 


[a] Rule applied: (1) Where a 
waitress, engaged in her work, was 
shot and killed by a coemployee, a ne- 
gro, because she had declined an invi- 
tation to go out with him. Scholtz- 
hauer v. CG. & L. Lunch Co., 134 N.E. 
701, 233 N.Y. 12. (2) Where an em- 


r 382, 


[§ 432 


where the assault follows a personal altercation be- 
tween the two concerning matters not arising out of 
any duty in the employment,*® the injury in such 
case resulting from the voluntary act of the assail- 
ant, and not arising either directly out of the em- 
ployment*? or as an incident of it.** 
sulting from an assault may, however, be found to 
arise out of or in the course of the employment where 
the assault is one which might be reasonably antici- 
pated because of the general character of the work,*® 
or of the particular duties’ imposed on the work- 
man.®° Thus, when the employee is assaulted while 
he is defending his employer,®! his employer’s prop- 
erty,°* or his employer’s interests,°* or when the as- 
sault was incidental to some duty of his employ- 


Injuries. re- 


> 


}ployee of a city urtloading a freight 
‘car refused to get a negro workman 2 


drink when he was getting one for 
himself, and was called a name by the 


‘negro and told he would be knocked 


in the head if he climbed the car, a 
threat which was fulfilled to his fatal 
injury when he returned to his work. 
City of Chicago v. Industrial Commis- 
sion a2 ¢ N.E. 49, 292 Ill. 406, 15 AL. 
13d e > 


[b] Injuries to aggressor (1) are 


‘within the rule, as where claimant, 


angered when a fellow employee took 
a pencil from behind claimant’s ear, 
slapped the fellow employee, who 
retaliated by striking claimant on the 
jaw which caused an injury (Plouffe 
v. American Hard Rubber Co., 207 N. 
Y.S. .373, 211 App.Div. 298), (2) or 
where an employee was injured when 
he was shoved against a box by a fel- 
low employee, whom he had kicked 
after the other had accidently struck 
him (Griffin v. A. Reberson & Son, 
162 N.Y.S. 318, 176 App.Div. 6). 


46. City of Chicago v. Industrial 
Commission, 127 N.E. 49, 292 Ill. 406, 
15 A.L.R. 586; Urak v. Morris & Co., 
186 N.W. 345, 107 Neb. 411; McDevitt 
v. Checker Cab Co., 136 A. 230, 288 Pa. 


394. 2 


47. Jacquemin v. Turner & Sey- 
mour Mfg. Co., 103 A. 115, 92 Conn. 
382, L.R.A.1918E 496; Marshall v. 
Baker-Vawter Co., 173 N.W. 191, 206 
Mich. 466. 


48. Jacquemin v. Turner & Seyx 
mour Mfg. Co., 103 A. 115, 92 Conn: 
L.R.A.1918E 496; Marshall v. 
Baker-Vawter Co., 173 N.W. 191, 206 
Mich. 466. 

49. Polar Ice & Fuel Co. v. Mulray, 
119 N.E. 149, 67 Ind.App. 270; Gavros’ 
Case, 134 N.E. 269, 240 Mass. 399, 
21 A.L.R. 755; Farmers’ Mfg. Co. v. 
Warfel, 131 S.E. 240, 144 Va. 98. 


[a] Rule applied.—Where a serv- 
ant, employed to check and collect for 
shortages of master’s employees de- 
livering ice, was shot and killed by 
one of such employees as a result of 
a quarrel over such collection, such 
servant’s death arose out of the em- 
ployment. Polar Ice & Fuel Co. v. 


_Mulray, 119 N.E. 149, 67 Ind.App. 270. 


50. Gavros’ Case, 134 N.E. 269, 240 
Mass. 399, 21 A.L.R. 755. 


51. Jacquemin vy. Turner 
mour Mfg. Co., 103 A. 115, 92 Conn. 
382, L.R.A.1918E 96; Marshall v. 
Baker-Vawter Co., 3 N.W..191, 206 
Mich. 466. 


52. Jacquemin v. Turner & Sey- 
mour Mfg. Co., 103 A. 115, 92 Conn. 
382, L.R.A.1918E 496; Marshall v. 
Baler VON Ely 173 N.W. 191, 206 Mich. 


53. 


& Sey- 


Jacquemin v. Turner & Sey- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ment,®* or had its origin in the nature of the em- | 
ployment®® or in the employment itself,®* the inju- 
ries he suffers in consequence of the assault arise 
So, when the employee is 


out of the employment. 


mour Mfg. Co., 103 A. 115, 92 Conn. 
382, L.R.A.1918E 496; Marshall v. 
Baker-Vawter Co., 173 N.W. 191, 206 


Mich. 466; U. S. Casualty Co. v. 
Hampton, (Tex.Civ.App.) 293 S.W. 
0. 


54. Cal.—Warren Const. Co. v. In- 
dustrial Accident Commission of State 
of California, 221 P. 381, 64 Cal.App. 
260; San Bernardino County v. Indus- 
trial Acc. Commission of State of Cal- 
ifornia, 169 P. 255, 35 Cal.App. 33. 


Conn.—Jacquemin v. Turner & Sey- 
mour Mfg. Co., 103 A. 115, 92, Conn. 
382, L.R.A.1918E 496. 


Ind.—Delco-Remy Corporation v. 
Cotton, (App.) 185 N.E. 341. 


Mich.—Schultz v. Chevrolet Motor 
Co., 239 N.W. 894, 256 Mich. 393; Lit- 
tle v. Atlas Drop Forge Co., 192 N.W. 
619, 222 Mich. 293; Marshall v. Baker- 


Vawter Co., 173 N.W. 191, 206 Mich. | 
| Bobrink, 151 


466. 


Tex.—Consolidated Underwriters Vv. | 


Free, (Civ.App.) 253 S.W. 941. 


[a] Rule applied.—(1) Where a 
drop forge operator, 
thet work was properly done by one 
employed to carry steel] axles to him, 
gave directions as to placing mate- 
rial which angered the helper, who 
replied with a vile epithet, and threat- 
ened violence, but went away, and 
returned later, and threw a steel rod 
at the operator, injuries therefrom 
arose out of and in the course of the 
employment. Little v. Atlas Drop 
Forge Co., 192 N.W. 619, 222 Mich. 
293. (2) Where a timekeeper was in- 
jured when attacked by a fellow em- 
ployee, in a dispute over his refusal, 


pursuant to orders, to deliver the oth-. 


er employee’s pay check, there was a 
causal connection between the injury 
and the employment. 


sion of State of California, 221 P. 381, 
64 Cal.App. 260. 
55. 


Commission, 134 N.E. 172, 301 I]. 
548; Chicago, R. Il. & P. Ry. Co. v. In- 


dustrial Commission, 123 N.E. 278, 288: 


Ill. 126 [cert den 40 S.Ct. 15, 250 "TS. 
670, 63 L.Ed. 1199]; Pekin Cooper- 
age Co. v. Industrial Commission, 120 
N.E. 530, 285 Ill. 31; Parker v. Feder- 
al Steam Navigation Co;, 95. bz5. Ke B. 
664; [1926] W.C.&I. 136; "Reid v. Brit- 
ish & Irish Steam Packet Co., -[1921] 
2 K.B. 319, [1921] W.C.&I. 136. 


[a] 
a quay foreman whose duty was to 
engage and supervise the work of 
gangs of men employed by his em- 
ployer, was willfully assaulted by one 
of the men. Reid v. British & Irish 
Steam Packet Co., [1921] 2 K.B. 319, 
[1921] W.C.&I. 136. 


56. Humphrey v. Tietjen & Steffin 


Milk Co., 257°-N.Y.S. 768, 235 App.Div. | 


470 [motion den and motion gr 258 


N.Y.S. 1007, 236 App.Div. 762 (aff 185! 


N.E. 733, 261 N.Y. 549) 1]. 


[a] Rule applied where the assail- 
ant, having failed in his attempt to 
have the injured employee discharged, 
and unwilling to associate with him 
longer as fellow employee, shot him 
while engaged in his duties. Hum- 
phrey v. Tietjen & Steffin Milk Co., 
257 N.Y.S. 768, 235 App.Div. 470 [mo- 
tion den and motion gr 258 N.Y.S. 
1007, 236 App.Div. 762 (aff 185 N.H. 
733, 261 N.Y. 549) 1]. 


57. S.—4tna Life Ins. 


Ws Co. 
Windham, 53 F,(2d) 9384. 


Vv. 


a 


instructed to see| 


Warren Const.: 
Co. vy. Industrial Accident Commis-' 


Taylor Coal Co. v. Industrial 


Rule applied where applicant, 
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Cal.—Globe Indemnity Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 225 P. 273, 193 Cal. 470; War- 
ren Const. Co. v. Industrial Accident 
Commission of State of California, 221 
P. 381, 64 Cal.App. 260; San Bernar- 
dino County v. Industrial Acc. Com- 
mission of State of California, 169 
P. 255, 35 Cal.App. 33. 


Ill.—Franklin Coal & Coke Co. v. 
Industrial Commission, 152 N.E. 498, 
322 Ill. 23; Taylor Coal Co. v. Indus- 
trial Commission, 134 N.E. 172, 301 
Tll. 548; Chicago, R. I. & P. Ry. Co. 
v. Industrial Commission, 123 N.E. 
278, 288 Ill. 126 [cert den 40 S.Ct. 15, 
250 U.S. 670, 63 L.Ed. 1199]; Swift 
& Co. v. Industrial Commission, 122 
N.E. 796, 287 Ill. 564; Pekin Cooper- 
age Co. v. Industrial Commission, 120 
N.E. 530, 285 Ill. 31. 


Ind.—Inland Steel Co. v. Flannery, 
163 N.E. 841, 88 Ind.App. 347; Fey v. 
N.E. 705, 84 Ind.App. 
559; Furst Kerber Cut Stone Co. v. 
Mayo, 144 N.E. 857, 82 Ind.App. 363; 
Payne v. Wall, 132 N.E. 707, 708, 76 
Ind.App. 634 [disappr Union Sanitary 
Mfg. Co. v. Davis, 115 N.E. 676, 64 Ind. 
App. 227]; American Steel Foundries 
v. Melinik, 126 N.E. 33, 74 Ind.App. 
617; Mueller v. Klingman, 125 N.E. 
464, 73 Ind.App. 136. 


Ky.—Hansen y. Frankfort 
ees 60 S.W.(2d) 349, 249 Ky. 194. 


La.—Guderian v. Sterling Sugar & 
Ry. Co., 91 So. 546, 151 La. 59; Mills- 
paugh v. Opelousas Cotton Gin Co., 
139 So. 666, 19 La.App. 78; Brown v. 
Goodpine Lumber Co. of Louisiana, 8 
La.App. 123. 


Mass.—Zygmuntowicz v. American 


Steel & Wire Co. of New Jersey, 134° 


N.E. 385, 240 Mass. 421; Cranney’s 
Case, 122 N.E. 266, 232 Mass. 149. 


Minn.—Hinchuk v. Swift & Co., 182 | a fellow employee’ called. ‘by: the. su- 


N.W. 622, 149 Minn. 1. 
Mo.—Keithley v. Stone & Webster 


Engineering Corporation, 49 S.W.(2a) | 


296, 226 Mo.App. 1122 


Mont.—wWillis v. Pilot Butte Mining 


Co., 190 P. 124, 58 Mont. 26. 


N.Y.—Field v. Charmette Knitted 
Fabric Co., 156 N.E. 642, 245 N.Y. 139 
Ffoll Goldstein v. Cohen, 232 N.Y.S. 
756, 225 App.Div. 838];  Rydeen v. 
Monarch Furniture Co., 148 N.E. 527, 
240 N.Y. 295; Knocks vy. Metal Pack- 
age 8 defeat 131 N.E. 741, 231 N. 
78> In treeHeitz, 122 Nae: 750, 218 
N.Y. 148, L.R.A.1917A 344; Burke v. 
Towner Bros., 196 N.Y.S. 783, 203 App. 


Div. 384; Janschewsky v. E. W. Bliss: 


Co., 189 N.Y.S. 154, 198 App.Div. 8;| 
Goldhirsch v. American Character} 
Doll Co., 238 N.Y.S. 519, 135 Misc. } 
817. 


Ohio.—Interstate Foundry Co, v. 
Ponder, 16 OhioApp. 319. 


Pa.—Dalton v. Gray Line Motor 


Tours, 95 Pa.Super, 289, 10 Pa.Dist. 


&Co. 702. 
Tenn.—Early-Stratton Co. v. Rolli- 
son, 300 S.W. 569, 156 Tenn. 256. 


Tex.—Indemnity Ins. Co. of North 
America v. Scott, (Civ.App.) 278 S.W. 


347 [aff (Commn.App.) 298 S.W. 414]. | 


Va.—Farmers’ Mfg. Co. v. Warfel, 
131 S.E. 240, 144 Va. 98. 


“Where a disagreement or quarrel 
between coemployés arises out of the 
work in which they are at the time 
engaged, and as a result one assaults 
and injures the other, it will be in- 
ferred that the injury arose out of 
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injured by a coemployee in an altercation over the 
manner of doing-his work, the accident arises out of 
the employment®? and in the course thereof,®* the 
rule being particularly applicable where there is a 


the employment.” Furst Kerber Cut 
Stone Co. v. Mayo, 144 N.E. 857, 858, 
82 Ind.App. 363. 


[a] Illustrations.—(1) An award 
was sustained where the evidence was 
held ‘sufficient to permit the commis- 
sion to find that the following facts 
sought to be proved were established: 
That it was an obligation of claim- 
ant’s employment to take care of the 
horses which he drove and to see that 
they were not injured by injudicious 
wetting or otherwise by his fellow- 
workmen; that in the course of their 
employment—while the two men were 
at work—a quarrel or argument over 
the wetting of the horses arose and 
personal injury grew out of the physi- 
cal contact resulting from the quar- 
rel, and that, therefore, the accident 
(a) arose out of and (b) in the course 
of employment.” In re Heitz, 112 N.E. 
750, 218 NY. 148, 153, L.R.A.1917A 344. 
(2) Where employees doing the same 
work engaged in a controversy, as one 


| was quitting for the day and the oth- 


er starting work, concerning the 
amount of work done by each, in the 
progress of which quarrel plaintiff, 
while leaving the premises, was 
struck by a lump of coal thrown by 
the other employee, plaintiff received 
his injuries from an accident arising 
out of his employment. Payne v. 
Wall, 1382 N.E. 707, 708, 76 Ind.App. 
634 [disappr Union Sanitary Mfg. Co. 
v. Davis, 115 N.E. 676, 64 Ind.App. 
227). (3) Where claimant, culling 
barrel staves for a barrel raiser, was 
assaulted by an employee, who was 
culling staves for another barrel rais- 
er, because of a dispute in regard to 
one taking staves from the rack of 
the other, he suffered an accidental] in- 
jury arising’ out of the employment. 
Pekin Cooperage Co. v. Industrial 
Commission, 120 N.E. 530, 285 Ill. 31. 
(4) Where an employee was killed by 


perior of the former to assist him in 
disciplining deceased for wasting time 
in his work, the death arose out of 
the employment. Early-Stratton Co. 
v. Rollison, 300 S.W. 569, 156 Tenn. 
256. .a(5)i: Where a locomotive boiler 
washer’s helper quit work, and there- 
by Obliged the boiler washer to apply 
to the foreman for another helper, 
which angered the first helper, who in 
the ensuing quarrel shot the boiler 
washer, the shooting was incidental 
to, and arose out of, the employment. 
Chicago, R. I. & P. "Ry. Co. v. Indus- 
trial Commission, 123 N.E. 278, 288 Tl}. 
126 [cert den 40 S.Ct. 15, 250 U.S. 670, 
63 L.Ed. 1199]. 


58. U:S.—Attna aie Ins. 
Windham, 53 F.(2d) 984 


Cal.—Globe rectecey hs Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 225 P. 273, 193 Cal. 470*' San 
Bernardino County v. Industrial Acc. 
Commission of State of California, 
169 P. 255, 35 Cal.App. 33. 


Ill.—Taylor Coal Co. v. Industrial 


iComiy. 


| Commission, 134 N.E. 172, 301 Ill. 548; 


Swift, & Co. v. Industrial Commis- 
sion, 122 N.B. 796, 287 Ill. 564; Pekin 
Cooperage Co. v. Industrial Commis- 
sion, 120 N.E. 530, 285: Ill. 31. 


Ind.—Fey v. Bobrink, 151 N.E. 705, 
84 Ind.App. 559; Payne v. Wall, 132 
N.E. 707, 708, 76 Ind, App. 634 [disappr 
Union Sanitary Mfg. Co. v. Davis, 115 
N.H. 676, 64 Ind-App. 227]; American 
Steel Foundries v. Melinik, 126 N.B. 
33, 74 Ind. App. 617; Mueller v. Kling- 
man, 125 N.E. 464, 73 Ind.App. 136. 


Ky.—Hansen v. Frankfort Chair 
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difference in rank between the employee assaulted 
Such cases necessa- 
rily present close questions of fact, however,®® and 
it has been held that, where the dispute was about a 
past event and had no relation to, or connection with, 
the present work or present conditions, the injury 
An injury to an employee 
attempting to stop a fight between other employees 
is not, in the absence of a duty to stop the fight, in- 


and the assaulting employee.°? 


was not compensable.® 


Factory, 60 S.W.(2d) 349, 249 Ky. 


194. 


La.—Guderian v. Sterling Sugar & 
Ry. Co., 91 So. 546, 151 La. 59; Brown 
v. Goodpine. Lumber Co. of Louisi- 
ana, 8 La.App. 123. 


Mass.—Zygmuntowicz v, American 
Steel & Wire Co. of New Jersey, 134 
N.E. 385, 240 Mass. 421;. Cranney’s 
Case, 122 N.E. 266, 232 Mass. 149. 


N.Y.—Field v. Charmette Knitted 
Fabric Co., 156 N.E. 642, 245 N.Y. 139 
{foll Goldstein v. Cohen, 232 N.Y.S. 
756, 225 App.Div. 838]; -Rydeen v. 
Monarch Furniture Co., 148 N.E. 527, 
240 N.Y. 295; Knocks v. Metal Pack- 
age Corporation, 131 N.E. 741, 231 N. 
Y. 78; In re Heitz, 112 N.H. 750, 218 
N.Y. 148, L.R.A.1917A 344; Burke v. 
Towner Bros., 196 N.Y.S. 783, 203 App. 
Div. 384; Janschewsky v. E. W. Bliss 
Co., 189 N.Y.S. 154, 198 App.Div. 8. 


Ohio.—Industrial Commission of 
ee v. Pora, 125 N.E. 662, 100 OhioSt. 


Pa.—Meucci v. Gallatin Coal Co., 
123 A. 766, 279 Pa. 184; Dalton v. 
Gray Line Motor Tours, 95 Pa.Super. 
2389, 10 Pa.Dist.&Co. 702. 


Tenn.—Early-Stratton Co. v. Rol- 
lison, 300 S.W. 569, 156 Tenn. 256. 


Tex.—MeClure y. Georgia Casualty 
Co. (Commn.App.) 251 S.W. 800 [aft 
(Civ.App.) 2389 S.W. 644]. 


Va.—Farmers’ Mfg. Co. v. Warfel, 
131 S.E. 240, 144 Va. 98. 


[a] Rule applied.—(1) Where a 
quarrel over an employee’s discharge 
began in the mill, the superintendent’s 
injury from assault immediately aft- 
er leaving the mill premises arises in 
“the course of employment.” Field 
v. Charmette Knitted Fabric Co., 156 
N.E. 642, 245 N.Y. 139 [foll Goldstein 
v. Cohen, 232 N.Y.S. 756, 225 App.Div. 
838]. (2) An assault on an employee 
who had just been discharged by the 
employer’s superintendent who insti- 
gated the assault occurred in the 
course of his employment where he 
was on the premises of his employer 
objecting to his discharge, and in the 
act of getting his identifying check, 
which enabled him to leave and enter 
the premises. Zyemuntowicz Vi. 
American Steel & Wire Co. of New 
Jersey, 134 N.E. 385, 240 Mass. 421. 
(3) An employee, who in carrying out 
an order to get an implement in pos- 
session of another employee was as- 
saulted by the latter during an ar- 
gument about the matter, was injur- 
ed in the course of employment. In- 
dustrial Commission of Ohio v. Pora, 
125 N.E. 662, 100 Ohio St. 218. (4) 
Where an employee was injured while 
he was still on the job, in a quarrel, 
when the injured employee was not 
the aggressor, but merely sought to 
defend himself, and was permanently 
injured when the brother of the em- 
ployee with whom: he had quarreled 
struck him over the head with a 
plank, his injuries arose in the course 
of employment. McClure v. Georgia 
Casualty Co., (Tex.Commn.App.) 251 
Siw; 800 [aff (Civ.App.) 239 S.W. 
644]. (5) Loss of a coal mine em- 
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eidental to the 


as doing an act 


sation has been 


ployee’s remaining eye in an al- 
tercation with the mine boss, on a 
highway used in the employer’s busi- 
ness, occurring during the work pe- 
riod, when the employee left the mine 
to await disappearance of smoke from 
blasting, the difficulty having relation 
to a claim for wages, was compensa- 
ble, as trouble originating in the serv- 
ice, and not excluded by the act, as 
an act of enmity of the mine boss. 
Meucci v. Gallatin Coal Co., 123 <A. 
766, 279 Pa. 184. (6) Where the head 
waiter of a hotel was killed, while in 
the hotel eating lunch under his con- 
tract of employment, by a waiter 
whom he had discharged, his death 


was in the course of employment. 
Cranney’s Case, 122 N.E. 266, 232 
Mass. 149. \ 


59. U.S.—Ztna Life Ins. Co, v. 
Windham, 53 F.(2a) 984. 


Ala.—Williams Bros, y. Staggs, 130 
So. 334, 221 Ala. 625. 


Cai.—Warren Const. Co. v. Indus- 
trial Accident Commission of State 
of California, 221 P, 381, 64 Cal.App. 
260; San Bernardino County. v. In- 
dustrial Acc. Commission of State of 
California, 169 P. 255, 35 Cal.App. 33. 


Ill.—Taylor Coal Co. v. Industrial 
Commission, 134 N.E, 172, 301 Ill. 548. 


Ky.—Hansen v. Frankfort Chair 
Factory, 160 S.W. 349, 249 Ky. 194. 


La.—Guderian v, Sterling Sugar & 
Ry. Co., 91 So. 546, 151 La. 59. 


Mass.—Cranney’s Case, 122 
266, 232 Mass. 149. 


N.Y.—Rydeen v. Monarch Furniture 
Co:, 148 “N.E. 527, 240 N.Y. 295; 
Knocks vy. Metal Package Corporation, 
131 N.E. 741, 231 N.Y. 78. 


[a] Assault by inferior in rank 
(1) is within the rule, for example, 
where an assault by a workman fol- 
lowed his discharge by the victim of 
the assault. Field v. Charmette Knit- 
ted Fabric Co., 156 N.E. 642, 245 N.Y. 
139 [foll Goldstein v. Cohen, 232 N.Y. 
S. 756, 225 App.Div. 838]. (2) Where 
a foreman reprimanded and discharg- 
ed an employee, and was assaulted 
and injured by the employee as a re- 
sult of the discharge, and while he, 
pursuant to his duty, was settling 
with the employee, although he was 
not without fault in that he charged 
the employee with hkying, and resisted 
the assault by striking the discharg- 
ed employee with a broom. Guderian 
v. Sterling Sugar & Ry. Co., 91 So. 546, 
151 La. 59. (3) Where a mine top 
foreman was shot by another em- 
ployee in a quarrel between them over 
a claim by the other employee that 
the foreman had unjustly docked him, 
and after the foreman had struck the 
other employee. Taylor Coal Co. v. 
Industrial Commission, 134 N.E. 172, 
3801 Ill. 548. (4) Where a foreman 
was assaulted by another employee 
under his direction in a controversy 
arising when the foreman inquired 
of the other why he ceased work he 
was told to do. Rydeen v. Monarch 
Furniture Co., 148 N.E. 527, 240 N.Y. 
295. (5) Where a road construction 
foreman was struck by a workman 


N.E. 


his employment, 
question as to who was the aggressor may have some 
bearing on whether the dispute precipitating an as- 
sault arose out of and in the course of the employ- 
ment or was purely a personal matter,®°* and compen- 
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employment,®? but where, in sup- 


pressing the affray, the employee can be regarded 


that he might reasonably do under 
the injury is compensable.®* The 


denied where the injured employee 


whom he discharged for insubordina- 
tion and refusal to obey instructions 
(San Bernardino County v. Industrial 
Acc. Commission of State of Califor- 
nia, 169 P. 255, 35 Cal.App. 33), (6) 
it being immaterial in such case 
whether the character of the employee 
was peaceable or quarrelsome (San 
Bernardino County“v. Industrial Acc. 
Momnsasien of State of California, su- 
pra). 


[b] Assault by superior (1) is 
within the rule of the text, as where 
claimant, while pushing a wheelbar- 
row, ran against a foreman, who kick- 
ed over the wheelbarrow and called 
claimant names, and then assaulted 
claimant. American Steel Foundries 
v. Melinik, 126 N.E. 33, 74 Ind.App. 
617. (2) Where a foreman called an 
employee’s attention to a machine and 
charged him with responsibility for 
its defective operation whereupon the 
employee called him a liar, and imme- 
diately the foreman struck the em- 
ployee, breaking his eyeglasses and 
injuring an eye, the use of the irritat- 
ing word being no justification for the 
assault. Knocks v. Metal Package 
Corporation, 131 N.E. 741, 231 N.Y. 78. 
(3) Where a night foreman in a mine, 
with authority over a station tender, 
was accused of trying to frame him 
up for discharge as he had done an- 
other employee, and then ordered the 
tender to signal for the cage to be 
raised to the next level of the mine, 
but the cage went to the surface, 
where the foreman attacked the ten- 
der and shot him. Willis v. Pilot 
Butte Mining Co., 190 P. 124, 58 Mont. 
26. (4) Where a building engineer 
was injured during a dispute concern- 
ing his discharge by the manager, who 
jerked him violently, causing him to 
fall. Atna Life Ins. Co. v. Windham, 
53 F.(2d) 984. 


60. In re Heitz, 112 N.E. 750, 218 
N.Y. 148, L.R.A. 1917A 344. 


61. Marion County Coal Co. v. In- 
pretreat Commission, 127 N.E. 84, 292 


[a] Wlustration.—The killing of a 
miner by a car driver, both employees 
in a coal mine, was not the result of 
an accident “arising in the course of 
the employment,’ and there was no 
causal connection between the em- 
ployment and the killing, so the em- 
ployer was not liable under the Work- 
men’s Compensation Act, the killing 
resulting from a quarrel about a past 
event in which deceased was. the ag- 
gressor, he having complained of non- 
delivery to him the night before of an 
empty car and of the presence of a 
chain for the machine runner in the 
empty car just delivered. Marion 
County Coal Co. v. Industrial Com- 
mission, 127 N.E. 84, 292 Ill. 463. 


62. Gavros’ Case, 134 N.E. 269, 240 
Mass, 399, 21 A.L.R. 3755. 


63. U.S. Casualty Co. v. Hampton, 
(Tex.Civ.App.) 293 S.W, 260. 


64. Swift & Co. v. Industrial Com- 
mission, 122 N.E. 796, 287 Ill. 564; 
Stillwagon v. Callan Bros., 170 N.Y.S. 
677, 183 App.Div. 141 [aff 121 N.E. 893, 
224 N.Y. 714]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stepped aside from his work and provoked the 
It has also been held that an assault by an 
employee moved by some cause aside from his regu- 
lar duties may be considered a risk incidental to 
some employments,*® and in such ease the injury 
arises out of and in the course of the employment.** 
The comparative size and strength of the two em- 
ployees is not decisive on the question.*& An assault 
by an employee negligently acting within the general 
scope of his duty is compensable where the em- 
ployee assaulted was performing an act incident to 
his employment at the time of his injury.®® 


fight.*® 


Insane employee. Injury from 


ployee suddenly insane has been held to arise out 
of the employment,’° since the possibility that a fel- 
low servant may be or become insane and run amuck 
is a condition under which one employed with fellow 
servants is required to perform work,*? but there is 


[a] Willful intent to bring about 
injury.—Where a chauffeur, engaged 
in moving bricks from a car by the 
use of an automobile truck, began 
to fight with his fellow employee, al- 
so running a motor truck, over who 
should have the right of priority in 
loading their trucks, which fight re- 
sulted in his own death from a blow 
from his fellow Servant, whom he had 
provoked, the injuries did not arise 
out of and in the course of the chauf- 
feur’s employment, entitling his de- 
pendents to compensation under the 
Workmen’s Compensation Act (Con- 
sol. L. c 67), the case coming within 
the exception of § 10, providing that 
compensation shall be paid without 
regard to fault as a cause of the in- 
jury except where it is occasioned by 
the willful intention of the employee 
to bring about the injury or death of 
himself or another. Stillwagon v. 
Callan Bros., 170 N.Y.S. 677, 183 App. 
Div. 141 [aff 121 N.E. 893, 224 N.Y. 
714). 


65. Ill.—Triangle Auto Painting & 
Trimming Co. v. Industrial Commis- 
sion, 178 N.E. 886, 346 Ill. 609. But 
see Swift & Co. v. Industrial Commis- 
sion, 122 N.E. 796, 287 Ill. 564 (hold- 
ing me question not necessarily deci- 
Sive). 


Kan.—Romerez v. Swift & Co., 189 
P. 923, 106 Kan. 844. 


N.J.—Merkel v. T. A. Gillespie Co., 
162 A. 250, 10 N.J.Misc. 1081. 


N.Y.—Swanson v. Tefft, 206 N.Y.S. 
529, 211 App.Div, 821. 


Tex.—Cherry v. Magnolia Petro- 
leum Co., (Commn.App.) 45 S.W.(2d) 
555 [aff (Civ.App.) 24 S.W.(2d) 549]; 
Richardson v. Texas Employers’ Ins. 
Ass’n, (Civ.App.) 46 S.W.(2d) 439. 


See Farmers’ Mfg. Co. v. Warfel, 
131 S.H. 240, 144 Va. 98 (dictum that 
compensation is generally denied 
when claimant was the aggressor). 


{a] Ilustration.—Claimant partic- 
ipating in a drunken brawl when‘he 
was shot by a fellow employee after 
he had assaulted such fellow em- 
ployee was not entitled to compensa- 
tion. Swanson v. Tefft, 206 N.Y.S. 
529, 211 App.Div. 821. 


66. Verschleiser v. Joseph Stern 
Sons, 128 N.E. 126; 229 N.Y. 192; Con- 
rad v. Cook-Lewis Foundry Co., 153 
S.H. 266, 198 N.C. 7238. 


67. Verschleiser v. Joseph Stern 
Son, 128 N.E. 126, 229 N.Y. 192; Con- 
rad v. Cook-Lewis Foundry Co., 153 
S.E. 266, 198 N.C. 723. 


[a] Thus, where an abattoir work- 
er, resenting a sudden assault by a 
coemployee who,threw a piece of flesh, 


(71 Cc. J.—44] 


| 320 Ill. 332; 
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assault by em- 
sault.7§ 


used the flesh in striking another em- 
ployee, believed to be the assailant, 
who in turn kicked claimant, the in- 
jury was one arising out of and in 
the course of employment. Versch- 
leiser v. Joseph Stern Son, 128 N.E. 
126, 229 N.Y. 192. 


68. Swift & Co. v. Industrial Com- 
mission, 122 N.E. 796, 287 Ill. 564. 


69. Texas Employers’ Ins. Ass’n v. 
Gill, (Tex.Civ.App.) 252 S.W. 850. 


[a] Rule applied where a miner 
was shot while leaving the mine by 
a mine guard who believed he was 
justified in shooting although he did 
so without sufficiently investigating 
the circumstances. Atolia Mining Co. 
v. Industrial Acc. Commission, 167 P. 
148, 175 Cal. 691. 


‘70. Anderson v. Security Bldg. Co., 
Leger 843, 100 Conn. 878, 40 A.L.R. 


71. 
supra. 
72. Holden v. Premier Waterproof 


& Rubber Co., [1931] W.C.&I. 4, 144 
L.T.Rep.N.S. 519. 


73. Dodson v. F. W. Woolworth 
Co., 224 N.W. 289, 118 Neb. 276. 


§ Hey Accidental shooting see infra 
34, 


Assaults by coemployees see supra 
§ 432. 

75. Ill.—Sure Pure Ice Co. vy. In- 
dustrial Commission, 150 N.E. 909, 
W. A. Jones Foundry & 
Machine Co. v. Industrial Commis- 
sion, 143 N.B. 420, 312 Ill. 27. 


N.J.—Schmoll y. Weisbrod & Hess 
Pens Cov STAG O71 23.°89 NJ. Law 


Anderson vy. Security Bldg. Co., 


N.Y.—Isabelle y. J. H. Bode & Co., 
213 N.Y.S. 185, 215 App.Diy. 184. 


Ohio.—Langenheim y. Industrial 
Commission of Ohio, 158 N.E. 605, 25 
Ohio App. 1. 


Eng.—Mitchinson y. Day Brothers, 
£1913] 1 KB. 6038: 


[a] Rule applied: (1) Notwith- 
standing the circumstance that the 
assault occurred on a sidewalk built 
by the employer for the convenience 
of his employees. Langenheim vy. In- 
dustrial Commission of Ohio, 158 N.E. 
605, 25 Ohio App. 1. (2) Where a 
night worker was shot by policemen 
guarding the property. Sure Pure 
Ice Co. v. Industrial Commission, 150 
N.E. 909, 320 Ill. 382. (3) Where the 
injury was caused by a trespasser. 
Isabelle v. J. H. Bode & Co., 213 N.Y. 
S. 185, 215 App.Div. 184. 


76. Chicago -& A. R. Co. v. Indus- 


authority to the contrary.?? 
assault by an insane coemployee, known to be in- 
sane by the employer, has been held to arise out of 
the employment." 


[§ 433] i. Assaults by Third Persons.’ 
jury to an employee assaulted by one not associated 
with him in the employment does not arise out of the 
employment where there was no causal connection 
between his employment and the assault,’° as where 
the assault arose out of a matter not connected with 
his master’s business,7® where he abandoned the em- 
ployment to start a fight,77 or where the work did not 
expose him to an extra hazard or facilitate the as- 
Accordingly, where the assault is commit- 
ted by a third person intending to injure the em- 
ployee because of reasons personal to him, and not 
directed against him as an employee or because of 
his employment, the injury does not arise out of the 
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Likewise, a murderous 


An in- 


trial Commission, 133 N.E. 204, 300 
Ill. 346; Muller v. H. & A. Cohen, Inc., 
174 N.Y.S. 736, 186 App.Div. 845. See 
AMtna Life Ins. Co. v. Matthews, (Tex. 
Civ.App.) 47 S.W.(2d) 667 (iniury is 
not compensable where a bank em- 
ployee was killed over a controversy 
arising out of his holding of stakes 
avs ce betting on a public elec- 
ion). 


{a] For example (1) where the 
superintendent of an apartment house 
was injured by an assault committed 
upon him by a tenant of the building, 
as the result of a quarrel arising 
from insults offered the tenant’s wife. 
Muller v. H. & A. Cohen, Inc., 174 N. 
Y.S. 736, 186 App.Div. 845. (2) Where 
a railroad employee acting as cus- 
todian of the railroad’s property at 
a@ pumping station without authority 
or permission to sell gasoline, agreed 
to sell some to persons who did not 
intend to pay therefor, and was killed 
by them in making their escape with- 
out paying. Chicago & A. R. Co. v. 
Industrial Commission, 133 N.E. 204, 


300 Ill. 346. 


77. Davis v. Robinson, 179 N.E. 
797, 94 Ind.App. 104; Wooley v. Min- 
neapolis Equipment Co., 196 N.W. 477, 
157 Minn. 428. 


78. Ga.—Lumbermen’s Mut. Casu- 
alty Co. v. Flindt, 139 S.E. 128, 37 Ga. 
App. 72; Maryland Casualty Co. v. 
Peek, 137 S.E. 121, 86 Ga.App. 557. 


La.—Pickett v. Southern Carbon 
Co., 7 La.App. 296. 


Mass.—In re Harbroe, 111 N.E. 709, 
223 Mass. 139, L.R.A.1916D 933. 


N.Y.—Coope v. Loew’s Gates Thea- 
tre, 213 N.Y.S. 254, 215 App.Div. 259. 


Okl.—I. T. I. O. Co. v. Lewis, 24 P. 
(2d) 647. 


Tex.—Wall v. Royal Indemnity Co., 
(Civ.App.) 299 S.W. 319. 


[a] Rule applied where: (1) 
traveling employee was killed by 
an unprovoked shooting by a passen- 
ger on the train on which he was rid- 
ing. Lumbermen’s Mut. Casualty Co. 
v. Flindt, 139 S.E. 128, 37 Ga.App. 72; 
Maryland Casualty Co. v. Peek, 137 
S'E. 121; 36 Ga.App. 9557. (2) The 
employee was shot while working at 
his employer’s building by bandits 
who proceeded to search the persons 
of the employee and his fellow work- 
Cripe led ele Or Co. velewls. (Okino 4 
P.(2d) 647. (3) A night watchman 
was killed by a police officer in an 
exchange ‘of shots in the dark, each 
party thinking the other criminals. 
In re Harbroe, 111 N.E. 709, 223 Mass. 
139, L.R.A.1916D 933. 


690 [71 C.J.] 


employment.7® Where, however, the risk of assault 
is incidental to the employment, injuries sustained by 
an employee assaulted by a third person while in 
the performance of his duties are generally held to 


79, Ala.—Ex parte Coleman, 100 


So. 114, 211 Ala. 248. 


Cal.—Bryden vy. Industrial Accident 
Gorn iaghen, 215 P. 1035, 62 Cal.App. 


Ind.—Talge Mahogany Co. v. Beard, 
169 N.E. 540, 90 Ind.App. 611; Mer- 
eantile-Commercial Bank v. Koch, 150 
N.E. 25, 83 Ind.App. 707. 


Ky.—January-Wood Co. v. Schu- 
macher, 22 S.W.(2d) 117, 231 Ky. 705. 


Minn.—Wooley Vv. Minneapolis 
Equipment Co., 196 N.W. 477, 157 
Minn. 428. ‘ 


N.J.—Schmoll v. Weisbrod & Hess 
ae ae Co., 97 A. 7238, 89 N.J.Law 
150. 


N.Y.—Muller v. H. & A. Cohen, Inc., 
174 N.Y.S. 736, 186 App.Div. 845. 


Tenn.—McConnell Vv. Lancaster 
Bros., 42 S.W.(2d) 206, 163 Tenn. 194. 


Utah.—Wilkerson Vv: Industrial 
Commission of Utah, 266 P. 270, 71 
Utah 355; Westerdahl v. State Ins. 
Fund, 208 P. 494, 60 Utah 325. 


{a] Rule applied where: (1) A 
mine superintendent subject to call 
at any time was shot by bandits at 
midnight when he entered a store to 
purchase a cigar during the progress 
of a holdup. Westerdahl v. State 
Ins. Fund, 208 P. 494, 60 Utah 325. 
(2) An employee guarding his em- 
ployer’s property suffered an injury 
resulting from a holdup during work- 
ing hours, the criminals not being 
after anything except the contents of 
his pockets. Bryden v. Industrial 
Accident Commission, 215 P. 1035, 62 
Cal.App. 3. (3) A night watchman 
was killed by the paramour of his 
wife. January-Wood Co. v. Schu- 
macher, 22 S.W.(2d) 117, 231 Ky. 705. 
(4) A district school-teacher was 
eriminally assaulted and shot by 
unknown man on her way from 


school. State v. District Court of 
Itasca County, 168 N.W. 555, 140 
Minn. 470. 


80. Cal.—Stevens v. Industrial Ac- 
cident Commission of California, 178 
P. 296, 179 Cal. 592. 


Conn.—Boulanger v. First 
Stores, 163 A. 261, 115 Conn. 665. 


Jll.— Ohio Bldg. Safety Vault Co. v. 
Industrial Board, 115 N.E. 149, 277 
Til. 96. 


Ind.—Empire Health & Accident 
Ins.’ Co.’ v. Purcell, 132 N.E. 664, 76 
Ind.App. 551. 


Iowa.—Martin v. Chase, 189 N.W. 
958, 194 Iowa 407. 


Mass.—Cranney’s Case, 
266, 232 Mass. 149. 


Neb.— Ridenour v. Lewis, 238 N.W. 
745, 121 Neb. 823, 80 A.L.R. 119. 


N.J.—King v. Camden Paving Co., 
168 A. 167, 11 N.J.Misc. 762. 


N.Y.—Burke v. Towner Bros., 196 
N.Y.S. 783, 203 App.Div. 384; Mason 
v. Scheffer, 197 N.Y.S. 22, 203 App.Div. 
332: Mariano v. Krasnoger Bros., 169 
N.Y.S. 314, 190 App.Div. 65 [mod on 
other grounds 127 N.BH. 916, 228 N.Y. 
609]. 


Okl.—Eason Oil Co. vy. Neal, 26 P. 
(2d) 197. 

R.I.—Correia v. McCormick, 154 A. 
276, 51 R.I. 301. 


Nat. 


122 N.E. 
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Va.—Fox ‘v. Bach, 158. S.E. 860, 
156 Va. 609. 


Eng.—Weekes v. William Stead, 
Ltd., 83 L.J.K.B. 1542; Smith v. Step- 
ney Corporation, [1929] W.C.&I. 349; 
Culpeck v. Orient Steam Navigation 
Co., ‘ [1922].-W.C.&I. 239. ! 


[a] Rule applied where: (1) An 
employee attending to his duties as 
clerk of a hotel was assaulted be- 
cause the manner of his perform- 
ance of those duties gave offense to 
an intoxicated man seeking to become 
a guest. Martin v. Chase, 189 N.W. 
958, 194 Iowa 407. (2) An employee 
who, on going to the washroom to 
wash his hands just before the close 
of the day’s work, found and released 
an employee of another contractor 
tied to the floor, was assaulted by co- 
employees of the man he rescued. 
Mariano v. Krasnoger Bros., 179 N.Y. 
S. 314, 190 App.Div. 65 [mod on oth- 
er grounds 127 N.E. 916, 228 N.Y. 
609}. (3) An employee who was re- 
quired to be out late.at night and to 
carry the money of his employer un- 
til the next morning because of the 
employment, was held up and injured 
while in possession of the employer’s 
money, it not appearing that it was 
commonly known that he carried the 
money home with him, and the holdup 
taking place at his own door. Mason 
v. Scheffer, 197 N.Y.S. 22, 203 App. 
Div. 332. (4) A radio service man 
on his way to install a radio and col- 
lect a bill for his employer was as- 
saulted and robbed while traveling 
along the street. Ridenour v. Lew- 


is, 238 N.W. 745, 121 Neb. 823, 80 
ALR 119. 
[b] In Pennsylvania an unpremed- 


itated attack on an employee while 
he was engaged in his employment, 
not for any personal animosity 
against him, is compensable under 
Workmen’s Compensation Act § 301 
(St. [1920] §§ 21988, 21984), as an 
“unexpected happening in the. 
course of employment.’’ O’Rourke v. 
O’Rourke, 122 A. 172, 278 Pa. 52. 


81. Cal.—Stevens v. Industrial Ac- 
cident Commission of California, 178 
P. 296, 179 Cal. 592. 


Ky.—wWilson Berger Coal Co. v. 
Metcalf, 21 S.W.(2d) 112, 2381 Ky. 93. 


N.J.—Barrese v. Standard Silk Dye- 
ing Co., 163 A. 439, 10 N.J.Misc. 1290 
[aff 161 A. 653, 10 N.J.Misc. 892, aff 
166 A. 179, 110 N.J.Law 565]. 


Ohio.—Delassandro y. Industrial 
Commission of Ohio, 144 N.E. 138, 
110 Ohio St. 506. . 


Eng.—Trim Joint District School 
(Board of Management) v. Kelly,, 
[1914] A.C. 667, [1914] W.C.&I. 359), 
Smith v. Stepney Corporation, [1929]! 
W.C.&I1. 349. 


[a] Rule applied where: (1) A 
cafe waiter was shot while approach- 
ing a scuffle between another waiter 
and an armed customer. Stevens v. 
Industrial Accident Commission of 
California, 178 PB.’ 296, 179" Cal: 592. 
(2) A schoolmaster, part of whose 
duty it was to maintain discipline in 
a school, was, pursuant to a conspira- 
ey, fatally assaulted by two of his 
pupils while superintending them at 
exercise in the school yard. Trim 
Joint District School (Board of Man- 
agement) v. Kelly, [1914] A.C. 667, 
[19147 ~W-C.&I, "359.7 (3) o/ A’ street 
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arise out of and in the course of employment,®*° as 
where the assault was on an employee keeping order 
on the employer’s premises*! or where he was en- 
gaged in protecting the employer’s life,*? property,** 


cleaner, while so engaged, told a per- 
son who had swept dirt into the street 
that he was violating an ordinance, 
whereupon he, while continuing his 
work, was violently assaulted and in- 
jured by such person, without prov- 
ocation. Delassandro y. Industrial 
Commission of Ohio, 144 N.E. 138, 
110 Ohio St. 506. 


82. Keen v. New Amsterdam Casu- 


alty Co., 129 S.E. 174, 34 Ga.App. 357; 


Baum v. Industrial Commission, 122 
N.E. 625, 288 Ill. 516, 6 A.L.R. 1242. 


[a] For example: (1) Where a 
garage employee, while asking in- 
structions from his employer, was 
shot by a customer when he warned 
his employer of an impending as- 
sault by the customer on him. Keen 
v. New Amsterdam Casualty Co., 129 
S.E. 174, 34 Ga.App. 357. (2) Where 
an assistant cutter in a shirt waist 
factory was fatally wounded by strik- 
ers, while trying to save his employ- 
er and other employees from injury. 
Baum v. Industrial Commission, 123 
N.E. 625, 288 Ill. 516, 6 A.LL.R. 1242. 


838. Ala—McLaughlin v. Davis 
Lumber Co., 125 So. 608, 220 Ala. 440; 
ves parte Terry, 100 So. 768, 211 Ala. 


Conn.—Munro y. Williams, 109 A. 
129, 94 Conn. 377, 13 A.L.R. 508. 


Tll.—Baum v. Industrial Commis- 
sion, 123 N.E. 625, 288 Ill. 516, 6 A. 
L.R. 1242; Ohio Bldg. Safety Vault 
Co. v. Industrial Board, 115 N.H. 149, 
Ditie Bee IG. 


N.J.—Lange v. Etreka Printing 
Works, 157 A. 253, 108 N.J.Law 223; 
Willner v. Katz, 134 A. 611, 4 N.J. 
Mise.R. 811 [aff Katz v. Willner, 137 
A. 917, 103 N.J.Law 698]; Nevich v. 
Delaware, L. & W. R. Co., 100 A. 234, 
90 N.J.Law 228, L.R.A.1917E 847. 


N.Y.—Hellman v. Manning Sand 
Paper Co., 162 N.Y.S. 335, 176 App.Div. 
127 [aff 116 N.E. 1051, 221 N.Y. 492]. 


Okl.—Dillon y. Dillman, 272 P. 373, 
133 Okl. 273. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Pugh, (Civ.App.) 57 S.W.(2d) 248. 


[a] Rule applied where: (1) A 
night watchman was injured in his 
place of business in a struggle with 
robbers (Texas Employers’ Ins. 
Ass’n v. Pugh, (Tex.Civ.App.) 57 S.W. 
(2d) 248) (2) or slain by a trespass- 
er while discharging his duty (Mc- 
Laughlin v. Davis Lumber Co., 125 
So. 608, 220 Ala. 440) (3) although 
the thief incidentally stole some of 
the employee’s property also (Lange 
v. Eureka Printing Works, 157 A. 253, 
108 N.J.Law 223). (4) An employee, 
under specific orders to drive tres- 
passers away and protect the employ- 
er’s property, had just returned from 
driving away mischievous boys, who 
were shooting airguns from adjoin- 
ing land, endangering glass as well 
as himself, and was hit by a play- 
ful shot by the boys who also re- 
turned. Munro y. Williams, 109 A. 
129, 94 Conn. 377, 13, A.L.R. 508. (5) 
An employee was ot by a drunken 
man who wanted to borrow one of 
the employer’s horses, in charge of 
the injured employee. Dillon y. Dill- 
man, 272° RP. 373, “1338 OKI 273.) (6) 
Cook who retrieved chicken bones he 
intended to take home, from garbage 
collectors, and was shot by father of 
one of collectors returning with them. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or interests,’4 or where the assault was directed 
against claimant as an employee and because of his 
employment,®® the rule being that where the duties 
of the injured employee subject him to a special 
danger from persons inclined to such violence, in- 
juries from an assault upon him arise out of the 
So an injury to a peace officer as- 
saulted while attempting to make an arrest®’ or 
while patrolling his beat in the line of duty*® arises 
Even if the assailant 
was a personal enemy of the employee the injury 


employment.®® 


out. of the employment. 


WORKMEN’S COMPENSATION ACTS 


is compensable if the assault was made because 


Chamber of Commerce y. Turner, 13 
S.W.(2d) 318, 158 Tenn. 323. 


{b] Pursuit of intruder is not an 
abandonment of the employment, and 
the death of an apartment superin- 
tendent when stabbed by a criminal 
whom he pursued after the criminal 
had entered the apartment is com- 
pensable. Pendl v. Haenel, 241 N.Y. 
S. 59, 229 App.Div. 52 [appeal dism 
173 N.E. 886, 254 N.Y. 606]. 


84. Baum vy. Industrial Commis- 
sion, 123 N.E. 625, 288 Ill. 516, 6 A. 
L.R. 1242; King v. Camden Paving 
Co., 168 A. 167, 11 N.J.Misc. 762; Cul- 
peck v. Orient Steam Navigation Co., 
[1922] W.C.&I. 239. 


[a] Rule applied where a road 
construction superintendent was shot 
by a contractor in a dispute over a 
bill for removal of stumps. King v. 
Camden Paving Co., 168 A. 167, 11 
N.J.Misc. 762. 


85. Sieger v. Knox & Peterson, 199 
N.W. 5738, 160 Minn. 185. 


86. Ala.—Dean v. Stockham Pipe 
& Fittings Co., 123 So. 225, 220 Ala. 
25 [foll Continental Gin Co. vy. Con- 
nell, 124 So. 916, 220 Ala. 697]. 


Colo.—State Compensation Ins. 
Fund vy. Industrial Commission of 
Colorado, 249 P. 653, 80 Colo. 130; 
Industrial Commission of Colorado v. 
Hunter, 214 P. 393, 73 Colo. 226; In- 
dustrial Commission of Colorado vy. 
Pueblo Auto Co., 207 P, 479, 71 Colo. 
424, 23 A.L.R. 348. 


Conn.—Boulanger v. First Nat. 
Stores, 163 A. 261, 115 Conn. 665; 
American Mut. Liability Ins. Co. v. 
Herring, 158 S.E. 448, 43 Ga.App. 249. 


Iil—Baum v. Industrial Commis- 
sion, 123 N.E. 625, 288 Ill. 516, 6 A.L. 
R. 1242; Ohio Bldg. Safety Vault Co. 
4 Industrial Board, 115 N.E. 149, 277 


Kan.—Phillips v. Kansas City, L. 
& W. Ry. Co., 267 P. 4, 126 Kan. 133; 
Stark v. Wilson, 219 P. 507, 114 Kan. 
459; Smith v. Kaw Boiler Works Co., 
180 P. 259, 104 Kan. 591. 


La.—Dyer v. Rapides Lumber Co., 
98 So. 677, 154 La. 1091; Garic v. Gar- 
ic, 130 So. 563, 14 La.App. 585. 


Mich.—Young v. Brown City, 
N.W. 811, 222 Mich. 706. 


Minn.—State v. District Court of 
Koochiching County, 158 N.W. 713, 
134 Minn. 16, L.R.A.1916F 957. 


Neb.—Good vy. City of Omaha, 250 
N.W. 61. 


N.J.—Lange v. Eureka Printing 
Works, 157 A. 253, 108 N.J.Law 223; 
Emerick v. Slavonian Roman Greek 
Catholic Union, 108 A. 223, 93 N.J. 
Law 282; Foley v. Home Rubber Co., 
99 A. 624, 89 N.J.Law 474 [aff 102 A. 
1053, 91 N.J.Law 323]. 


N.Y.—Katz v. A. Kadans & Co., 134 
N.E. 330, 232 N.Y. 420; Lanni v. Am- 
sterdam Bldg. Co., 216 N.Y.S..763, 217 
App.Div. 278; osmuth v. American 
Radiator Co., 198 N.Y.S. 769, 201 App. 
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Div. 207. 


Tex.—Vivier v. Lumbermen’s In- 
demnity Exch., (Commn.App.) 250 S. 
W. 417 [rev (Civ.App.) 239 S.W. 286]. 


W.Va.—Burdette v. State Compen- 
sation Com’r, 167 S.E. 869. 


Eng.—Weekes v. William Stead, 
Ltd., 88 L.J.K.B. 1542; Smith v. Step- 
ney Corporation, [1929] W.C.&I. 349; 
Noble, Lim. v. Carragher, [1923] W. 
C.&I. 335. 


But see January-Wood Co. y. Schu- 
macher, 22 S.W.(2d) 117, 231 Ky. 705 
(holding the fact that the employee’s 
duty as a night watchman put him in 
such a place as to permit his person- 
al enemy to murder him with less 
probability of apprehension than if he 
did so elsewhere does not constitute 
causal relation). 


[a] Rule applied where: (1) A 
bartender was struck in the eye by a 
drinking glass thrown by a drunken 
patron (State v. District Court of 
Koochiching County, 158 N.W. 713, 
134 Minn. 16, L.R.A.1916F 957) (2) 
or shot and killed by a patron because 
of and during a dispute as to the price 
of drinks (Emerick v. Slavonian Ro- 
man Greek Catholic Union, 108 A. 228, 
93 N.J.Law 282). (8) A street car 
conductor operating his car was, 
without fault on his part, stabbed 
and killed by a passenger. Stark vy. 
Wilson, 219 P. 507, 114 Kan. 459. (4) 
A night watchman was killed by bur- 
glars while on duty (Smith v. Kaw 
Boiler Works Co., 180 P. 259, 104 Kan. 
591) (5) or where he was assaulted 
by a person intending to rob him 
(Dean vy. Stockham Pipe & Fittings 
Co., 123 So. 225, 220 Ala. 25 [foll Con- 
tinental Gin Co. v. Connell, 124 So. 
916, 220 Ala. 697]; American Mut. 
Liability Ins. Co. v. Herring, 158 S.E. 
448, 43 Ga.App. 249; Lanni v. Amster- 


‘dam Bldg. Co., 216 N.Y.S. 763, 217 App. 


Div. 278; Vivier v. Lumbermen’s In- 
demnity Exch., (Tex.Commn.App.) 
250 S.W. 417 [rev (Civ.App.) 239 S. 
W. 286]). (6) An employee in the 
performance of his duty at night in 
an isolated locality was killed by un- 
known parties (Dyer vy. Rapides Lum- 
ber, Coy, 982.80. 4697154 5a. 1091. 
Young v. Brown City, 193 N.W. 811, 
222 Mich. 706) (7) or where he was 
assaulted and robbed (Rosmuth v. 
American Radiator Co., 193 N.Y.S. 
769, 201 App.Div. 207). (8) A dairy- 
man’s chauffeur while driving his em- 
ployer’s car on the street after deliv- 
ering some cheese was stabbed by an 
insane man. Katz v. A. Kadans & Co., 
232 N.Y. 420, 134 N.E. 330. (9) .A 
salesman for an auto company was 
killed by robbers while driving into 
the country for the purpose of selling 
an automobile. Industrial Commis- 
sion of Colorado v. Pueblo Auto Co., 
207 P. 479, 71 Colo. 424, 23 A.L.R. 348. 
(10) A water commissioner was shot 
by highwaymen in an attempt to steal 
the automobile in which he was rid- 
ing while traveling over his district, 
looking at ditches and creeks for the 
purpose of making a report to the di- 
vision engineer. Industrial Commis- 
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the latter was an employee engaged at the time 
in the duties of his employment.*® Although the con- 
trary view has been taken,®® it has been held that 
it is not necessary that the assault be reasonably an- 
ticipated in order to make it compensable;°* but’ 
where the assault occurs after the employer failed to 
afford protection from a known danger, the injury is 
compensable.®?, Where a traveling salesman is injur- 
ed in an assault upon a ship on which he is traveling 
with his master’s knowledge in furtherance of his 
master’s business, the injury arises in the course of 


sion of Colorado v. Hunter, 214 P. 393, 
73 Colo. 226. (11) An electric light 
system superintendent was murdered 
by highwaymen while returning from 
an authorized trip. State Compensa- 
tion Ins. Fund v. Industrial Commis- 
sion of Colorado, 249 P. 653, 80 Colo. 
130. (12) A foreman of a warehouse, 
one of whose duties it was to engage 
odd-job men, was assaulted by one 
whom he refused to give a _ job. 
Weekes v. William Stead, Ltd., 83 L. 
J.K.B. 1542. (13) A city employee 
grading a street was struck by a mis- 
sile intentionally thrown at him by a 
boy who had been refused a ride on 
the grader, the injury arising from a 
risk of the street. Good v. City of 
Omaha, (Neb.) 250 N.W. 61. (14) 
In time of war with his master’s 
knowledge, a traveling salesman, to 
visit the employer’s London office, 
sailed on a British passenger steamer - 
and was killed when the steamer was 
sunk by a German submarine, the 
rule applying irrespective of the law- 
fulness or unlawfulness of the sub- 
marine attack. Foley v. Home Rub- 
ber Co., 99 A. 624, 89 N.J.:.Law 474 
[aff 102 A. 1058, 91 N.J.Law 323]. 


87. Town of Presque Isle v. Ruth- 
erford, 228 N.W. 589, 200 Wis. 446. 


[a] Rule applied where a consta- 
ble while in the woods picking berries 
was shot when he happened upon a 
fugitive standing beside a= still. 
Town of Presque Isle v. Rutherford, 
228 N.W. 589, 200 Wis. 446. 


88. Christofferson v. Board of 
Com’rs of Port of New Orleans, 130 
So. 887, 15 La.App. 21. 


{a] Thus, where a dock patrolman 
was shot and killed by an insane 
person, it was held that the accident 
arose out of the employment, the 
court basing its conclusion on the 
reasoning that the employment was 
made more hazardous by the fact 
that the patrolman was forced to 
work near a possible insane person, 
although his mental condition was 
known to neither the employer nor 
the employee. Christofferson _ vy. 
Board of Com’rs of Port of New Or- 
leans, 130 So. 887, 15 La.App. 21. 


89. Ohio Bldg. Safety Vault Co. v. 
ec Board, 115 N.E. 149, 277 Ill. 


90. Coco vy. Wilbur, 140 A. 790, 104 
N.J.Law 275; Schmoll v. Weisbrod & 
Hess Brewing Co., 97 A. 723, 89 N.J. 
Law 150. 


91. Industrial Commission of Col- 
orado v. Hunter, 214 P. 393, 73 Colo. 
226; Industrial Commission of Colo- 
rado v. Pueblo Auto Co., 207 P. 479, 
71 Colo. 424, 23 A.L.R. 348; Empire 
Health & Accident Ins. Co. v. Pur- 
cell, 132 N.E. 664, 76 Ind.App. 551. 


92. Lynchburg Steam Bakery v. 
Garrett, (Va.) 171 S.E. 493 (holding a 
foreman’s admonishing a boy tres- 
passer not to shoot anyone with a 
gravel shooter, instead of ejecting 
the boy, not a discharge of the duty 
the employer owed the employee to 
afford a safe place to work). 
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the employment.®* — 


[§ 434] j. Accidental Shooting.°** In the absence 
of a causal relation between the source of the injury 
and the character of the employment, an injury to 
an employee accidentally shot does not arise out of 
the employment.®® Accordingly, where the risk from 
such injuries in his employment is not more than the 
normal risk to which all are subject, an injury to an 
employee while on the premises of his employer does 
not arise out of the employment where it was caused 
by a stray bullet,°* by a meddling fellow employee 
handling a gun,®* by the discharge of a gun taken 
by a fellow employee to the place of employment for 
personal reasons®® or without the knowledge and 
against the advice of the employer,°® or by the ex- 
plosion of dynamite caps unusually and unaccount- 
So an injury to a highway 
employee accidentally shot by a hunter is not com- 
pensable? and neither is an injury to an employee 


ably on the premises.* 


93. Foley v. Home Rubber Co., 99 
A. 624, 89 N.J.Law 474 [aff 102 A. 
1053, 91 N.J.Law 323). 


[a] Rule applied where the em- 
ployee was killed when the Lusitania 
was torpedoed and sank, the lawful- 
ness or unlawfulness of the subma- 
rine attack being held immaterial. 
Foley v. Home Rubber Co., 99 A. 624, 
89 N.J.Law 474 [aff 102 A. 1053, 91 
N.J.Law 323]. 


94. Assaults by third persons see 
supra § 433. 


95. Conaway v. Marine Oil Co., 
110 So. 181, 162 La. 147. And see cas- 
es infra note 96 et seq. 


96. Auman v. Breckenridge Tele- 
hone Co., 246 N.W. 889, 188 Minn. 
256; Lebeda yv. Pongracz, 246 N.Y.S. 
293, 230 App.Div. 606 [aff 177 _N.E. 
140, 256 N.Y. 560]; De Salvo v. Jenk- 
ins, 199 N.Y.S. 843, 205 App.Div. 198 
[aff 147 N.E. 182, 239 N.Y. 531]; Bain 
vy. Travora Mfg. Co., 166 S.E. 301, 203 
N.C. 466. See Gooch v. Industrial 
Commission, 153 N.E. 624, 322 Ill. 586 
(injury to a helper on a delivery truck 
wounded by a dart shot by boys cel- 
ebrating the Fourth of July was not 
compensable). v 


97. U.S. Fidelity & Guaranty Co. 
vy. Green, 142 S.E. 464, 38 Ga.App. 50. 


98. Ward v. Industrial Accident 
Commission of State of California, 
164 P. 1123, 175 Cal. 42, L.R.A.1918A 
233. 


99. Bull v. Wayco Oil Corporation, 
229 N.W. 597, 250 Mich. 51. 


[a] Rule applied where the owner 
of an oil station did not know that 
employees had a firearm causing in- 
jury, and the employees were in- 
structed not to resist holdups or rob- 
peries on account of the danger to 
the employees. Bull v. Wayco Oil 
Corporation, 229 N.W. 597, 250 Mich. 


1. Storm v. Industrial Accident 
Commission, 214 P. 874, 191 Cal. 4. 


2. Whitley v. North Carolina State 
Highway Commission, 160 S.E. 827, 
201 N.C. 539. 


3. Spiller v. Industrial Commis- 
sion, 163 N.E. 406, 331 Ill. 401, 60 A. 
L.R. 1397; De Salvo v. Jenkins, 199 
N.Y.S. 843, 205 App.Div. 198 [aff 147 
N.E. 182, 239 N.Y. 531). 


4 Boris Const. Co. v. Haywood, 
106 So. 799, 214 Ala. 162; Ex parte 
Rosengrant, 104 So. 409, 213 Ala. 202 
eS eee ee 
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accidentally shot by a person on the employer’s 


employee.® 


oo 47 S.Ct. 454, 273 U.S. 664, 71 L.Ed. 

{a] Miustrations.—(1) The death 
of an employea bythe accidental dis- 
charge of a pistol in the hands of a 
member of the crew of a tug waiting 
to remove a barge, while deceased was 
checking lumber being unloaded from 
the latter, arose out of employment 
(Ex parte Rosengrant, 104 So. 409, 213 
Ala. 202 [aff 47 S.Ct. 454, 273 U.S. 
664, 71 L.Ed. 829]), (2) and _so did 
the death of a truck driver who was 
accidentally shot by a small boy oif 
the premises aiming at a bird ( oris 
Const. Co. v. Haywood, 106 So. 799, 
214 Ala. 162). 


5. O. L. Shafter Estate Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 166 P. 24, 175 Cal. 522; Arne- 
sted v. McNicholas, 194 N.W. 514, 223 
Mich. 488. 


[a] Rule applied where: (1) An 
employee whose duty it was to assist 
in a hunt was shot by a hunter. O. 
L. Shafter Estate Co. v. Industrial 
Accident Commission of California, 
166 P. 24, 175 Cal. 522. . (2) The fore- 
man of a road contractor was shot 
while blazing a trail through the 
woods during the deer hunting season. 
Arnested vy. McNicholas, 194 N.W. 514, 
223 Mich. 488. 


6. Catherin v. Commercial Casual- 
pee tg Co., 188 So. 455, 18 La.App. 

[a] Rule applied where sign post- 
ers were clearing away rubbish 
around a signboard. Catherin v. Com- 
mercial Casualty Ins. Co., 138 So. 455, 
18 La.App. 690. 


7. Greenberg v. Voit, 166 N.E. 318, 
250 N.Y. 543. 


[a] Rule applied where the em- 
ployee was injured while sweeping 
the front stoop of a building in the 
performance of his duties as janitor 
thereof. Greenberg v. Voit, 166 N.E. 
318, 250 N.Y. 543. 


Street or highway accidents gen- 
erally see infra §§ 463-468. 


8. Frigidaire Corporation v. Indus- 
trial Accident Commission, 283 P. 974, 
103 Cal.App. 27; Heidemann v. Amer- 
ican District Telegraph Co., 130 N.HE. 
$02, 230 N.Y. 305. 


9. Heidemann v. American District 
Telegraph Co., supra. 


[a] Ordinary perils of street dif- 
ferentiated.—‘‘Heidemann’s duties in- 
volved exposure to something more 


premises without immediate business there.* Where 
the risk of being accidentally shot, however, is a 
natural incident of the employment at the place 
where the employee was shot, the injury arises out 
of the employment,* as where an employee whose 
work requires his presence on or near hunting 
grounds is shot by a hunter,® or where an employee 
whose duty it is to clear away old rubbish is injured 
by the explosion of an old gun picked up by a ¢o- 
So, where his employment particularly 
exposes him to such hazard, an injury to an em- 
ployee shot by criminals passing through the street 
firing indiscriminately arises out of the employ- 
ment,’ as does an injury to one in similar circum- 
stances shot by police in pursuit of criminals;* for 
example, a night watchman® even though the crim- 
inals had not molested the property which it was 
his duty to protect,!° or a traveling representative 


than the ordinary perils of the street, 
with its collisions, its pitfalls, and the 
like. ... . For him, in a measure 
not common to the public generally, 
there was exposure to the perils that 
come from contact with the criminal 
and lawless. Other men, if the ill 
fortune was theirs to be close to an 
affray, might, indeed, encounter a like 
fate. Sans His calling multiplied 
the chance that he would be near 
when trouble came, and in multiply- 
ing the chance increased exposure to 
the risk. . . . The sudden brawl, 
the ‘chance medley’ . . . are dan- 
gers of the streets, confronting with 
steady menace the men who _ watch 
while others sleep. Casual and irreg- 
ular is the risk of the belated trav- 
eler, hurrying to his home. Constant, 
through long hours, was the risk for 
Heidemann, charged with a duty to 
seek, where others were free to shun. 
The difference is no less real, because 
a difference of degree. The tourist 
on his first voyage may go down with 
the ship, if evil winds arise. None 
the less, in measuring his risk, we do 
not class him with the_ sailor for 
whom the sea becomes a home. The 
night, too, has its own hazards, for 
watchman and for wayfarer. Death 
came to Heidemann in the perform- 
ance of his duty, face to face with a 
peril to which the summons of that 
duty called him.”” Heidemann v. Amer- 
ican District Telegraph Co., 130 N.E. 
302, 3038, 230 N.Y. 305. 


10._Heidemann vy. American Dis- 
trict Telegraph Co., supra. 


_ [a]. Reasons for rule—‘“We are 
told that the death was unrelated to 
the employment, because the burglars 
had not entered a building which the 
employer was protecting. The inci- 
dents of service may not be limited 
so narrowly. It was not only in re- 
pelling attack upon the property of 
his employer’s patrons that Heide- 
mann had _ to face the perils of his 
calling. He faced them at all times 
while abroad upon his duties. His 
employment put him upon the street 
at night, and put him there in search 
of trouble. If shots were heard, or 
cries of distress, or the sounds of an 
affray, others might run to shelter. 
His duty was to gearch the cause. 
The disturbance might have its origin 
in the homes and stores and offices 
intrusted to his care. He could not 
know unless he looked. Crimes of 
violence flourish under cover of the 
night and darkness. That was the 
very reason why Heidemann was 
there to guard.” Heidemann v. Amer- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 434-436] 


of the employer shot while on a station platform.*? 
Where an incident of the employment is the concur- 
rent presence of a boy coemployee and a gun,!? or of 
childern armed with guns,* the resulting injury 
arises out of the employment. Where the duties of 
the employee are such as are likely to cause him to 
have to deal with persons who are likely to attack 
him, an injury resulting from being shot by a bullet 
intended for another while in the performance of his 
duties arises out of the employment;!* and where 
an employee attending to his duties is accidentally 
shot by his employer who was shooting at others in 
defense of his business, the injury is also compensa- 
ble.25 If the employee was at a place where his 
work reasonably called him and engaged in the per- 
formance of his duties when shot, the injury arises 
in the course of the employment,?® but not if there 
is a break in the employment and he was not en- 
gaged in his master’s business when injured.'? 


{§ 435] k. Injuries before Entering on, or after 
Leaving, Employment.!® An injury sustained be- 
fore the contemplated employment of the injured 
person is to begin does not arise “out of and in the 
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course of”! or “in the course of”?° the employment. 
So, where it occurs after the employment has ceas- 
ed, an injury does not arise “out of and in the course 


_of?’21 or “in the course of”?2 the employment. Where 


an employee, after being discharged, stops to eat 
lunch at a restaurant maintained by the employer 
and is subsequently injured while leaving the prem- 
ises, there is not such causal connection with the 
preéxisting employment as to warrant recovery un- 
der the act;?* and a discharged employee returning 
to the premises for personal belongings after being 
paid is not performing any service growing out of, 
and incidental to, the employment within the protec- 
tion of the act.24 An injury to a city employee after 
his discharge while attending a hearing of his appeal 
for reinstatement does not arise in the course of em- 
ployment?® even though he was subsequently rein- 
stated.?® 


[§ 436] 1. Injuries before or after Working Hours 
—(1) In General. Generally, where the accident oc- 
curs before the hour of labor has arrived or after 
the day’s work is over, it does not arise “out of and 
in the course of the employment”?’ or “in the course 


ican District Telegraph Co., 130 N.E. 
302, 303, 230 N.Y. 305. 


1l. Frigidaire Corporation v. In- 
dustrial Accident Commission, 283 P. 
974, 103 Cal.App. 27. 


12. Marchiatello v. Lynch Realty 
Co., 108 A. 799, 94 Conn. 260; Boyce 
Ee soins aie 199 N.W. 785, 112° Neb. 

09. 


13. Carmichael v. J. C. Mahan Mo- 
tor Co.,' 11 -S:W.(2d) 672; 157. Tenn. 
613; Calvetti v. Gasbarri, 230 N.W. 
130, 201. Wis. 297. 


[a] Rule applied where: (1) A 
porter employed in a garage was shot 
while sweeping the floor of the garage 
by an air rifle in the hands of a child 
accompanying a customer of the em- 
ployer. Carmichael v. J. C. Mahan 
Motor Co., 11 S.W.(2d) 672, 157 Tenn. 
613. (2) An employee of a garage to 
which the public with guns resorted 
was accidentally shot by a boy who 
had been permitted to enter the ga- 
rage without objection to wait for 
a patron of the garage to bring him 
agun. Calvetti v. Gasbarri, 230 N.W. 
130, 201 Wis. 297. 


14. Combes v. Industrial Commis- 
sion, 186 N.E. 190, 352 Ik. 399. 


15. General Accident, Fire & Life 
Assur. Corporation v. Industrial Ac- 


cident Commission, 200 P. 419, 186 
Cal. 653. 
[a] Rule applied although the ac- 


cident was unusual, and was not an- 
ticipated nor peculiar to the employ- 
ment. General Accident, Fire & Life 
Assur. Corporation v. Industrial Ac- 
ons Commission, 200 P. 419, 186 Cal. 

16. Ex parte Rosengrant, 104 So. 
409, 213 Ala. 202 [aff 47 S.Ct. 454, 278 
US.) 664, 71 L.Ed. 829); | Berliny v. 
Crawford, 86 Pa.Super. 283; Standard 
Acc. Ins. Co. v. Stanaland, (Tex.Civ. 
App.) 285 S.W. 878. But see Texas 
Employers’ Ins. Ass’n v. Bailey, (Tex. 
Civ.App.) 266 S.W. 192 (holding an in- 
jury to a laundry truck driver, while 
returning to the laundry after a trip, 
by accidental discharge of a shotgun 
of a pedestrian, whom he voluntarily 
permitted to ride, not sustained in the 
course of employment). 


17. Beamer v. Stanley Co. 
America, 145 A. 675, 295 Pa. 545. 


[a] Bule applied where an assist- 


of 


© 


ant theater manager was killed by 
the accidental discharge of a revolver 
he was exhibiting in the theater lobby 
while under no duty to use the gun. 
Beamer v. Stanley Co. of America, 145 
A. 675, 295 Pa. 545. 


18. Intervals or temporary cessa- 
tion of work see infra §§ 455-457. 


19. Meem-Haskins Coal Corpora- 
ae v. Watts, 47 S.W.(2d) 82, 242 Ky. 


[a] Rule applied where claimant, 
who had been told to return the next 
day to start work, was injured while 
voluntarily cutting boards for use the 
next day. Meem-Haskins Coal Corpo- 
ration v. Watts, 47 S.W.(2d) 82, 242 
Ky. 643. 


20. Coco v. Wilbur, 140 A. 790, 104 
N.J.Law 275. 


21. London & Lancashire Guaran- 
tee & Accident Co. of Canada v. In- 
dustrial Accident Commission of Cal- 
ifornia, 161 P. 2, 173 Cal. 642; White 
v. J. P. Florio & Co., 126 So. 452, 12 
La.App. 508; Brady v. Oregon Lum- 
ber ‘Co., 243 P. 96, 245 P: 782, 117 Or. 
188, 45 A.L.R. 812. 


[a] For example (1) where a log- 
ger was injured while going from a 
logging camp which had been closed 
for the season and in which all labor 
had ceased, and the men had been laid 
off and were no longer under the di- 
rection and controi of the logging 
company. Brady v. Oregon Lumber 
CO 2sgEe NIG eel Voom Or Los, 
45 A.L.R. 812. (2) Where the em- 
ployee was killed in an affray half an 
hour after he had concluded to quit 
work and notified the employer’s fore- 
man of his intention. White v. J. P. 
ee & Co., 126 So. 452, 12 La.App. 


22. Jarrow v. Sabrier, 5 La.App. 
288; Olson v. Hurlbert-Sherman Hotel 
Co., 206 N.Y.S. 427, 210 App.Div. 537; 
Blaser vy. Sharpsburg Foundry Co., 18 
Pa.Dist.&Co. 65. 


[a] For example, where a work- 
man unloading a car by the job was 
injured after finishing unloading it, 
although there was a possibility that 
other cars which he could unload 
would arrive. Jarrow v. Sabrier, 5 
La.App. 288. 


23. National Biscuit Co. v. Litzky, 
22 F.(2d) 939, 56 A.L.R. 853. 


Injuries while going to and from 
meals see infra § 452. 


24. Pederson & Voechting v. Krom- 
rey, 231 N.W. 267, 201 Wis. 599, 69 A. 
L.R. 1116. 


25. Industrial Commission of Ohio 
OP hi) 185 N.E. 50, 126 Ohio St. 


26. Industrial Commission of Ohio 
v. Bateman, supra. 


27. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Thomas, 127 So. 165, 220 
Ala. 686; Prayther v. Deepwater Coal 
& Iron Co., 114 So. 194, 216 Ala. 579. 


Conn.—Guiliano vy. Daniel O’Con- 
nell’s Sons, 136 A. 677, 105 Conn. 695, 
56 A.L.R. 504. 


See a v. Miller, 255 Tll.App. 


Me.—Johnson v. State Highway 
Commission, 134 A. 564, 125 Me. 443. 


Mass.—Rourke’s Case, 129 N.E. 603, 
237 Mass. 360, 138 A.L.R. 546. 


Mich.—Geibig v. Ann Arbor Asphalt 
eae Co., 214 N.W. 90, 2388 Mich. 


N.Y.—Lampert v. Siemons, 139 N.E. 
278, 235 N.Y. 311; Parisi v. Whitmore, 
Rauber & Vicinus, 243 N.Y.S. 622, 230 
App.Div. 140; Gill v. Belmar Const. 
Co., 236 N.Y.S. 379, 226 App.Div. 616; 
Adams y. Uvalde Asphalt Paving Co., 
200 N.Y.S. 886, 205 App.Div. 784; Han- 
nigan v. Technola Piano Co., 198 N.Y. 
S. 823, 204 App.Div. 748. 


N.C.—Davis vy. North State Veneer 
oe 156 S.E. 859, 200 N.C. 


Ohio.—Conrad v. Youghiogheny & 
Ohio Coal Co., 140 N.E. 482, 107 Ohio 
St. 387, 36 A.L.R. 1288. 


Pa.—Potter v. E. H. & B. Claar, 137 
A. 662, 289 Pa. 418; Houlehan v. Pull- 
man Co., 124 A. 640, 280 Pa. 402; Wil- 
soniv. H.C. Frick Coke Co, 110) A. 
723, 268 Pa. 256. 


Wash.—Haaga v. Saginaw Logging 
Co., 5 P.(2d) 505, 165 Wash. 367 [aff 
14 P.(2d) 55, 169 Wash. 547, petition 
gr 15 P.(2d) 655, 170 Wash. 93]. 


Eng.—Borley v. Ockenden, [1925] 2 
IBY 325. 


{a] Rule applied where: (1) A day 
shift employee was struck by an auto- 
mobile while on a volunteer journey at 
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of employment.”28 The rule is not of universal ap- 
plication, however,?® and the employment is not lim- 
ited to the exact moment when the employee begins 
or quits work,?° the rule being subject to the ex- 
ception that the employment may include a reason- 
able time before or after while the employee is at or 
near his place of employment.?+ What is such a rea- 
sonable time must be determined by the facts of each 
case.*2 Compensation has been allowed where the 
employee was injured before the hour of work while 
on the premises for the purpose of engaging in the 
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day’s work,?* while gathering firewood to keep him- 
-_self.and fellow employees warm,** while being trans- 
ported by his employer to a distant place of employ- 
‘ment,®® while going to telephone for materials to 
be used in the work,** or after, checking in.*7 So 
compensation has been authorized where the, em- 
ployee was injured after working hours while, in 
accordance with an approved custom, inspecting his 
work*® or applying for extra work,®® while working 
for his employer,*® while stopping at a place where 
he had been impliedly invited by the employer,** or 


night to obtain the foreman after a 
breakdown at the employer’s plant. 
Davis v. North State Veneer Corpora- 
tion, 156 S.H. 859, 200 N.C. 263., (2) 
A day laborer, who was ordered to 
appear before the company’s physi- 
cian for physical examination after 
working hours on a certain evening, 
did not appear at the designated time 
and place, but voluntarily appeared 
the next evening at another town, and 
was drowned on returning across a 
river. Wilson v. H. C. Frick Coke Co., 
110 A. 723, 268 Pa. 256. (3) The em- 
ployee was injured when a dynamite 
cap in his pocket, which he had for- 
gotten, to deliver to his employer one 
day, exploded while he was dressing 
_the next morning. Gill v. Belmar 

Const. Co:, 236 N.Y.S. 379, 226 App. 
Div. 616. -+ 


28. Lybolt v. W. H. Hinman, Inc., 
157 A. 579, 85 N.H. 262. 


29. Geibig v. Ann Arbor Asphalt 
Const. Co., 214 N.W. 90, 238 Mich. 560. 


30. Ala.—Benoit Coal Mining Co. v. 
Moore, 109 So. 878, 215 Ala, 220. 


Tll.—Landon vy. Industrial Commis- 
sion, 173 N.E. 49, 341 Ill. 51; Indian 
Hill Club v. Industrial Commission, 
140 N.E. 871, 309 Ill. 271; Wabash Ry. 
Co. v. Industrial Commission, 128 N. 
E. 290, 294 Til. 119; Mueller Const. 
Co. v. Industrial Board of Illinois, 118 
N.E. 1028, 283 Ill 148, L.R.A.1918F 
891, Ann.Cas.1918E 808; Cunningham 
v. Metzger, 258 Ill.App. 150. 


Ind.—Indian Creek Coal & Mining 
Co. v. Wehr, 127 N.E. 202, 128 N.E. 
765, 74 Ind.App. 141. 


Ney.—Costley v. Nevada Industrial 
Insurance Commission, 296 P. 1011, 
1018, 58 Nev. 219. 


N.M.—Cuellar v. American Employ- 
ers’ Ins. Co. of Boston, Mass., 9 P. 
(2d) 685, 36 N.M. 141. 


Or.—Lamm vy. Silver Falls Timber 
Co, 277 Ps 91, 2860P. 527, 291 PB. 375, 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282 U.S. 812, 75 L.Ed. 727], 


‘Tt is not necessary that the hour 
of work shall have arrived and that 
the work shall have been actually 
begun in order to bring an accident 
within the scope of the employment.” 
Costley v. Nevada Industrial Insur- 
ance Commission, supra. 


31. Ala—Barnett v. Britling Cafe- 
teria Co., 143 So. 813, 225 Ala. 462, 
85 A.L.R. 85; Benoit Coal Mining Co. 
v. Moore, 109 So. 878, 215 Ala. 220; 
Ex parte Louisville & N. R. Co., 94 So. 
289, 208 Ala. 216. 


{ll.—Indian Hill Club v. Industrial 
Commission, 140 N.E. 871, 309 Ill. 271; 
Wabash Ry. Co. v. Industrial Commis- 
sion, 128 N.E. 290, 294 Il]. 119; Muel- 
ler Const. Co. v. Industrial Board of 
Illinois, 118 N.E. 1028, 283 Ill. 148, L. 
R.A.1918F 891, Ann.Cas.1918E 808; 
Cunningham v. Metzger, 258 Ill.App. 
150. 


Co. v.. Wehr, 127 N.E. 202, 123 N.E. 
765, 74 Ind.App. 141. 


Ky.—A. C. Lawrence Leather Co.v. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437. 


Mich.—Geibig v. Ann Arbor Asphalt 
Const. Co., 214 N.W. 90, 288 Mich. 560; 
De Mann v. Hydraulic Engineering 
Co., 159 N.W. 380, 192 Mich. 594. 


N.M.—Cuellar v. American Employ- 
ers’ Ins. Co. of Boston, Mass., 9 P.(2d) 
685, 36 N.M. 141. 


N.Y.—Gillette v. Rochester Vulcan- 
ite Paving Co., 230 N.Y.S. 647, 224 
App.Div. 319 [aff 164 N.B. 602, 249 N. 
Y. 608]; Adams se divalde Asphalt 
Paving Co., 200 N.Y.S. 886, 205 App. 
Div. 784; Kowalek v. New York Con- 
solidated R. Co., 179 N.Y.S. 637, 190 
App.Div. 160 [rev on other grounds 
128 N.E. 888, 229 N.Y. 489]. 


tion v. State Industrial Commission, 
272 P. 847, 134 Okl. 181. 


Tex.—American Indemnity Co. Vv. 
Dinkins, (Civ-App.) 211 S.W. 949. 


Wash.—Bristow v.. Department of 
Labor and Industries of State of 
Washington, 246 P. 573, 189 Wash. 247 
[aff 250 P. 353, 141 Wash. 695]. 


[a] Time held reasonable where 
the employee arrived at the place of 
work thirty-five minutes before the 
time to begin in an automobile, thir- 
ty-five minutes being barely sufficient 
to have repaired a puncture, had he 
had one on his way to work; the 
court saying, however, “it will not 
do to lay down a hard and fast rule 
that an employee who arrives at his 
place of work 35 minutes before the 
time contemplated to commence the 
actual labor under his employment is 
not a workman until the whistle 
sounds; nor can it be said just how 
leng a time the employee may. be per- 
mitted upon the plant before the whis- 
tle blows. There are many facts and 
circumstances which might make the 
time in one case very unreasonable, 
while in another it would be quite 
reasonable.’ Bristow v. Department 
of Labor and industries of State of 
Washington, 246 P. 573, 574, 139 Wash. 
247 [aff 250 P. 353, 141 Wash. 695]. 


[b] Delay in leaving premises held 
unreasonable where claimant laid off 
for the day about eleven thirty in the 
morning, remained at the plant, had 
his lunch there, and was injured 
about ten minutes of two in the aft- 
ernoon, as he was making prepara- 
tions for washing himself. Adams v. 
Uvalde Asphalt Paving Co., 200 N.Y.S. 
886, 205 App.Div. 784. 


32. Wabash Ry. Co. v. Industrial 
Commission, 128 N.E. 290, 294 Ill. 119; 
Mueller Const. Co. v. Industrial Board 
of Illinois, 118 N.E. 1028, 283 ill. 148, 
L.R.A.1918F 891, Ann.Cas.1918E 808; 
Indian Creek Coal & Mining Co. v. 
Wehr, 127 N.E. 202, 128 N.E. 765, 74 
Ind.App. 141; American Indemnity 
Co. v. Dinkins, (Tex.Civ.App.) 211 S. 


Ind.—Indian Creek Coal & Mining] W. 949; Bristow v. Department of La- 


‘Commission of Wisconsin, 


bor & Industries of State of Wash- 


-ington, 246 P. 573, 1389 Wash. 247 [aff 


250 P. 353, 141 Wash. 695]. See Wertz 
v. Reynolds, 133 N#. 393, 77 Ind.App. 
234 (itisa Meat be BatraG as to when 
employment for thé day ceases). 


33. Rish v. Iowa Portland Cement 
Co., 170 N.W. 532, 186 Iowa 443. 


34. Geibig v. Ann Arbor Asphalt 
Const. Co., 214 N.W. 90, 238. Mich. 560. 


35. Lamm vy. Silver Falls Timber 
Co., 277 .P. 91, 286 -P. 527,.291 P. 375, 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282 U.S. 812, 75 L.Ed. 727]. 


Injuries while going to or from 
work generally see infra § 443. 


36. Mueller Const. Co. v. Industrial 


Board of Illinois, 118 N.E. 1028, 283 
Tll. 148, L.R.A.1918F 891, Ann.Cas. 


Okl.—Roxana Petroleum Corpora- pike 808. 


37. Industrial 


248 N.W. 


Simmons Co. v. 


443, 211 Wis. 445. 


[a] Rule applied where the em- 
ployee checked in half an hour before 
time to work. Simmons Co. v. In- 
dustrial Commission of "Wisconsin, 
248 N.W. 443, 211 Wis. 445.> 


38. Atolia Mining Co. v. Industrial 
pcoident Commission, 167 P, 148, 175 
‘al. ee 


_ [a] Thus, where a miner is in- 
jured while leaving the mine, having 
gone there after hours in.accordance 
with an approved custom that depart- 
ing shot firers should return within a 
reasonable time, where all shots have 
not exploded, to prevent injury to the 
next shift, the injury grew out of 
and occurred in the course of his em- 
ployment. Atolias Mining Co. v. In- 
dustrial Accident Commission, 167 P. 
148, 175 Cal. 691. 


39. White v. Shafer Bros. Lumber 
& Door Co., 5 P.(2d) 520, 8 P.(2d) 1119, 
165 Wash. 298. ‘ 


40. Kraft v. Industrial Commis- 
sion, 230 N.W. 36, 201 Wis. 339. 


[a] Dilustration.—Under a contract 
by which the employee was to receive 
“wood and house rent free,’ ‘free 
wood” means wood ready for use, and 
an injury to the employee while cut- 
ting wood after working hours for his 
own use is sustained while in the 
course of employment or incidental 
thereto, the employee being engaged 
in working for his employer. Kraft 
v. Industrial Commission, 230 N.W. 
36, 201 Wis. 339. 


41. Merlino v. Connecticut Quar- 
ries Co., 104 A. 396, 93 Conn. 57. 


[a] For example, where a quarry 
employee was killed by a_ stone 
thrown by a blast after working hours 
while stopping to talk with a coem- 
ployee at a commissary maintained 
by the employer for the purpose of 
supplying the wants of the workmen. 
Merlino v. Connecticut Quarries Co., 
104 A. 396, 938 Conn. 57. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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while stabling his team in quarters furnished by the. 

‘employer as part of the consideration for his serv- 
ices,*? but not while caring for it in his own stable.*? 
Where the statute by its terms embraces all in- 
juries by accident arising out of and in the course of 
the employment, it is immaterial that the injury oc- 
curred outside of working hours;** and even where 
the act provides that the injury must occur within the 
hours of employment or service, such hours are not 
confined to the period for which wages are paid,*® 
but may include time before the beginning of reg- 
ular work,*® or after it was ended.*? 


Services performed by request of the employer 
after working hours are incidental to the employ- 


42. Dobson’s Case, 128 A. 401, 124 
Me. 305, 42 ALR. 103. 


[a] Rule applied although the sta- 
ble was a mile from the place of em- 
ployment. Dobson’s Case, 128 A. 401, 
124 Me. 305, 42 A.L.R. 103. 


43. Prayther v. Deepwater Coal & 
Iron Co., 114 So. 194, 216 Ala. 579; 
Johnson y. State Highway Gommis- 
sion, 134 A. 564, 125 Me. 443; State 
v. District Court of Hennepin County, 
175 N.W. 110, 144 Minn. 259. 


44. Federal Surety Co. v. Ragle, 
(Tex.Civ.App.) 25 S.W.(2d) 898 [aff 
(Commn.App.) 40 S.W.(2d) 63]; Hon- 
aker & Feeney v. Hartley, 124 S.E. 
220, 140 Va. 1. 


[a] Thus, where the employee is 
injured while acting under express 
instructions from the employer as to 
what he should do preceding the hours 
fixed for the daily regular work, the 
injury arises out of and in the course 
of the employment. Honaker & Fee- 
ney v. Hartley, 124 S.E. 220, 140 Va. 1. 


45. Simonson v. Knight, 219 N.W. 
869, 174 Minn. 491; Vosnak v. Kiski- 
minetas Valley Coal Co., 123 A. 507, 
278 Pa. 557; Malky v. Kiskiminetas 
Valley Coal Co., 123 A. 505, 278 Pa. 
552, 31 A.L.R. 1082. 


46. Simonson vy. Knight, 219 N.W. 
869, 174 Minn. 491; Vosnak v. Kiski- 
minetas Valley Coal Co., 123 A. 507, 
278 Pa. 557; Malky v. Kiskiminetas 
Valley Coal Co., 123 A. 505, 278 Pa. 
552, ‘31 ALR. 10823''Carlin v. Coxe 
Bros. & Co., 117 A. 405, 274 Pa. 38; 
Feeney v. N. Snellenburg & Co., 157 A. 
379, 103 Pa.Super. 284. 


47. Vosnak vy. Kiskiminetas Valley 
‘Coal Co.,'123 (A. ¥507,°'278 Pa. 557; 
Malky v. Kiskiminetas Valley Coal 
valine dy A. 505, 278 ‘Pa. ‘552, 31 A.L.R. 
1 $ 


48. Grieb v. Hammerle, 118 N.E. 
05, 222,.N.Y. 382,,.7 A.U.R.-1075. 
49. Alaska.—Aho vy. Chichagoff 


Mining Co., 6 Alaska 528. 


Cal.—State Compensation Insurance 
Fund vy. Industrial Accident Commis- 
‘sion of California, 227 P. 168, 194 Cal. 
28; Larson vy. Industrial "Accident 
Commission, 224 P. 744, 193 Cal. 406; 
Pacific Employers’ Ins. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 246 P. 825, 77 Cal.App. 424. 

Colo.—Ocean Accident & Guaranty 
‘Corporation v. Pallaro, 180 P. 95, 66 
‘Colo, 190. 

Conn.—Guiliano v. Daniel O’Con- 
snell’s Sons, 136 A. 677, 105 Conn. 695, 
56 A.L.R. 504. 

La.—Ivory v. Philpot Const. Co., 145 
‘So. 784. 

Mont.—Landeen v. Toole County 
‘Refining Co., 277 P. 615, 85 Mont. 41. 


N.Y.—Giliotti v. Hoffman Catering 
Co., 158 N.E. 621 246 N.Y. 279, 56 A.L. 


* 
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Pa.—Vosnak vy. Kiskiminetas Valley 
Coal Co., 123 A. 507, 278 Pa. 557; 
Malky v. Kiskiminetas Valley Coal 
ree 12a A. 505, 278 Pa. 552, 31 A.L.R 


Wis.—John H. Kaiser Lumber Co. 
v. Industrial Commission of Wiscon- 
sin, 195 N.W. 329, 181 Wis. 513; Holt 
Lumber Co. v. Industrial Commis- 
sion of Wisconsin, 170 N.W. 366, 168 
Wis. 381. 


See Prevost v. Gheens Realty Co., 
92 So. 38, 151 La. 508 (an employee 
going from his work to his lodging 
house on the employer’s Acs: 
where he had the privilege of sleeping 
as a part of the compensation for his 
work, was performing services arising 
out of and incidental to his employ- 
ment in the course of his employer’s 
business); Caron v. Windsor Hotel 
Co., 46 Que.S.C. 529 (holding that an 
injury to a foreman while trying out 
a machine on which repairs were be- 
ing made arose out of the employ- 
ment). Quebec Salvage Co. v. Dall- 
aire, 26 Que.K.B. 253 (a sailor killed 
by falling from his ship, not in the 
course of working the ship, but when 
on board for the night according to 
the terms of his hiring, is neverthe- 
less the victim of an accident in the 
course of his employment). 


But see Griffith v. Cole Bros., 165 
N.W. 577, 183 Iowa 415, L.R.A.1918F 
923 (holding that an injury to a bridge 
builder struck by lightning after the 
day’s work while sitting in a lodging 
tent provided by the employer arose 
in the course of his employment, but 
not out of it). 


[a] Rule applied where: (1) A 
chef was suffocated by a fire in a room 
provided by his employer. Giliotti 
v. Hoffman Catering Co., 158 N.E. 621, 
246 N.Y. 279, 56 A.L.R. 500. (2) A 
workman in a bunk furnished by the 
employer was injured by a straw fall- 
ing from an upper bunk lodging in 
his throat. Holt Lumber Co. v. In- 
dustrial Commission of Wisconsin, 
170 N.W. 366, 168 Wis. 381. (3) A 
thresher’s engineer, who under the 
terms of his employment was required 
to stay of nights on the premises on 
which the threshing outfit happened 
to be, was killed a ien a wagon bed 
suspended by ropes fell upon him aft- 
er he had retired for the night in the 
driveway of a barn on the premises. 
In re Bollman, 126 N.E. 689, 73 Ind. 
App. 46. (4) The presence of the em- 
ployee, a strike breaker, on the prem- 
ises was deemed necessary and for 
the benefit of the employer. Vosnak 
v. Kiskiminetas Valley Coal Co., 123 
A. 507, 278 Pa. 557; Malky v. Kiski- 
minetas Valley Coal Co., 123 A. 505, 
278 Pa. 552, 31 A.L.R.. 1082. (5) The 
employee had finished his day’s work 
or was momentarily unemployed and 
was waiting for supper in a bunk- 
house in which the workmen were re- 
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ment even though gratuitously performed, and an 
injury resulting therefrom arises out of and in the 
course of the employment.*® 


[§ 437] (2) Quarters or Meals Furnished by Em- 
When the contract of employment contem- 
plates that the employee shall sleep upon the premis- 
es of the employer, the employee, under such cir- 
cumstances, is considered to be performing services 
growing out of and incidental to such employment 
during the time he is on the premises of the employ- 
er before and after the regular working hours.*? The 
test.is whether or not the workman is given a choice 
in the matter and is free as possible to come or go as 
he pleases;5° if he is, injury is not compensable,®* 


quired to board and lodge, when in- 
jured by an explosion caused by a 
choreman throwing coal oil on the 
bunkhouse fire, which he was hired to 
build (Larson y. Industrial Accident 
Commission, 224 P. 744, 193 Cal. 406); 
(6) and so as to dredge operators 
who were supposed to work until six 
o’clock and sometimes did repair work 
thereafter, for extra pay, but were 
not furnished with lights and quit 
work on short days when it got dark, 
the injuries to them occurring while 
they were waiting for supper after 
having quit work at five thirty (Lar- 
son v. Industrial Accident Commis- 
sion, supra). (7) A ranch foreman, 
who lived with his family in a cot- 
tage on the ranch, but sometimes ate 
at the bunkhouse furnished for the 
men, was injured when he went there 
after work to give orders to the men. 
Larson v. Industrial Accident Com- 
mission, supra. 


50. State Compensation Theutence 
Fund v. Accident Commission of Cal- 
ifornia, 227 P. 168, 194 Cal. 28; Lar- 
son v. Industrial Accident Commis- 
sion, 224 P. 744, 193 Cal. 406; Asso- 
ciated Oil Co. v. Industrial Accident 
Commission, 217 P. 744, 191 Cal. 557. 


[a] Choice before or after making 
contract.—Although when she applied 
for employment the employee had a 
choice of making a contract by which 
she would be paid fifty dollars a 
month and furnish her own room or 
one by which she would receive forty 
dollars and accept a room in the em- 
ployer’s hotel in Ifeu of the other ten 
dollars, when she chose the letter 
and signed the contract the relation- 
ship of employer-employee arose then, 
and then only; and as an employee 
she had no further choice in the mat- 
ter, but was bound under the compul- 
sion of a contract obligation to stay 
on the premises; and hence an injury 
sustained on the premises after work- 
ing hours is compensable. State Com- 
pensation Insurance Fund v. Accident 
Commission of California, 227 P. 168, 
194 Cal. 28. 


51. Cal.—Associated Oil Co. v. In- 
dustrial Accident Commission, 217 P. 
(44, 19E Cal. 551%. 


Conn.—Guiliano v. Daniel O’Con- 
nell’s Sons, 136 A. 677, 105 Conn. 695, 
56 A.L.R. 504. 


N.Y.—Briskin v. Hyman, 197 N.Y.S. 
VIL, 203 App. Div. 275 [aff 142 N.E. 268, 
236 (NVY. 522). 


Tex.—Associated Employers’ Recip- 
pen v. Simmons, (Civ.App.) 273 S.W. 


Can.—Corriveau y. The King, 
Can.Exch, 275. 


Eng.—M’Laren y. Canadian Pacific 
Steamship, Lim., [1926] Se.Sess.Cas. 
801; Philbin v. Hayes, 87 L.J.K.B. 779; 
[1918] W.C.&I.Rep. 194. 


[a] Rule applied as to one he 
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but if he is not, it is.5? Everything, however, 
which happens to an employee occupying quarters, 
the rental of which he receives as part of his com- 
pensation, is not attributable to the dangers or risks 
of his employment,®* and an injury caused by such 
personal acts, disassociated from his employment, as 
would be likely to occur anywhere and in any place 
that the employee happened to live does not arise out 
of the employment.®* 


[§ 438] m. Whether Injuries Must Occur in Plant 
or on Premises of Employer*®**°—(1) In General. 
Although it has been broadly stated that injuries 
sustained by an employee while on the employer’s 
premises are to be regarded as compensable injuries 
which arise out of and in the course of employ- 
ment,°* and it has been laid down as a general rule 
that for harm befalling a workman to be compensa- 
ble as an injury arising in the course of his employ- 
ment or arising out of and in the course of the em- 
ployment, as the case may be, such harm must have 
befallen the employee while he was in the territorial 


area within which he was required to be by his. 


sustained fatal injuries while at- 


WORKMEN’S COMPENSATION ACTS 


fords its shield to the employee while 
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work,®? or on the premises of the employer or at a 
place so connected therewith as to be regarded as 
part of the premises of the employer,®* in. the ab- 
sence of specific statutory provisions requiring that 
injuries to be compensable must be sustained while 
the employee is on the premises of the employer,°? 
it is ordinarily unnecessary that such injuries be 
sustained while the employee is actually in the plant 
or on the premises of the employer.®° For example 
an injury may be compensable, although it is sus- 
tained while the employee ts performing an act which 
is fairly incidental to the employer’s business, but 
at a place other than building or premises where 
the major part of the employer’s work is usually 
done.®*t The rule that workmen’s Gompensation acts 
are not limited in their operation*to injuries which 
occur in or about the premises of the employer is 
particularly applicable where there are provisions in 
the compensation statutes indicating the intention 
of the legislature to extend the protection of the law 
to injuries which may occur to employees who are at 
the time of the injury off the premises of the em- 


ployer.°? 


can reasonably be inferred to restrict 


tempting to put out an electric light 
before retiring in accordance with a 
general order of the employer. Dan- 
ville, U. & C. Ry. Co. v. Industrial 
Commission, 138 N.E. 289, 307 Ill. 142. 


52. See cases supra note 49. 


53. Pisko v. Mintz, 186 N.E. 434, 
2620N. Yo L7G: 


54 Van Devander v. West Side M. 
Hee Church, 160) A2)763,. 10. N.JeMisc- 
793; Pisko v. Mintz, 186 N.E. 434, 262 
N.Y. 176; Kane v. Barbe, 206 N.Y.S. 
444, 210 App.Div. 558; In re Lauter- 
beens 178 N.Y.S. 480, 189 App.Div. 


[a] Rule applied where: (1) An 
apartment house janitor suffocated 
when a bed in his apartment, burned 
while he was asleep. Pisko vy. Mintz, 
HSGl Nee 454.262 NeY.5 bao.) (C2) 7 Am 
apartment house building janitress 
was injured by falling plaster as she 
was about to sit down to breakfast in 
her own apartment. In re Lauter- 
bach, 178 N.Y.S. 480, 189 App.Div. 
308. (3) A minister strained his 
back while removing ashes from the 
cellar of the parsonage. Van De- 
vander v. West Side M. E Church, 
TGOMAG UGS, ollO UNeseMLSCa nt 93-0 C4) Al 
cook fell out of a chair while remov- 
ing her shoes preparatory to retir- 
ing for the night after her day’s du- 
ties had ended. Kane v. Barbe, 206 
N.Y.S. 444, 210 App.Div. 558. 


55. Requirement that employee be 
on premises of employer as applied 
to injuries to employees: 


Going to or from work generally see 
infra § 443. 


Away from working place see infra 
§ 458. 

During intervals of work, intermis- 
sions, rest periods, noon hours, etc., 
see infra § 456. 


Going to or from meals see infra § 
452. 


. 56. Burchett v. Anaconda Copper 
Mining Co., 283 P. 515, 48 Idaho 524; 
White v. Slattery Co., 127 N.E. 597, 
236 Mass. 28. 


[a] Sphere of employment.—‘‘The 
sphere of employment exists and af- 


within the premises of the employer.” 
White v. Slattery Co., 127 N.E. 597, 
599, 236 Mass. 28. 


57. Dambold v. Industrial Com- 
mission, 154 N.E. 128, 323 Ill. 377; 
Kneeland v. Parker, 135 A. 8, 100 Vt. 
92, 98, 48 A.L.R. 1396. 


“The general rule is that employ- 
ment exists only in the area of duty.” 
Kneeland y. Parker, supra. 


{a] Employment does not begin 
until reaching, nor continue, after 
leaving place of work.—‘‘The gen- 
eral rule followed in construing the 
Workmen’s Compensation act is, that 
a man’s employment does not begin 
until he reached the place where he 
is to work or the scene of his duties 
and does not continue after he has 
left.’ Dambold v. Industrial Com- 
mission, 154 N.E. 128, 323 Ill. 377, 379. 
To same effect Irwin-Neisler & Co. 
v. -Industrial Commission, 178 N.E. 
357, 358, 346 Ill. 89; Landon v. In- 
dustrial Commission, 173 N.E. 49, 51, 
341 Ill. 51; Shegart v. Industrial Com- 
mission, 168 N.E. 288, 336 Ill. 223; 
F. Becker Asphaltum Roofing Co. v. 
Industrial Commission, 164 N.E. 668, 
670, 333 Ill. 340. See also Schafer v. 
Industrial Commission, 175 N.E. 789, 
790, 343 Ill. 573 (recognizing rule). 


58. Harless v. Forgy, Hanson & 
McCorkle, (La.App.) 149 So. 135; Cry- 
sel v. R. W. Briggs & Co., (La.App.) 
146 So. 489; Thibodaux v. Yount Lee 
Oil Co., 128 So. 709, 18 La.App. 591. 


[a] Rule applied.—Where the place 
of the accident was four hundred 
vards from the employer’s premises, 
it was held that the injury sustained 
was not “adjacent” to such premises 
and was not in principle to be regard- 
ed as having occurred on the prem- 
ises themselves. Harless v. Forgy, 
SRE & McCorkle, (La.App.) 149 

Oo. ‘ 


59. See statutory provisions; and 
eases infra this section. 


60. See cases infra this section; 
and infra §§ 439-442. 


“Tt is suggested . . .° that the 
statute is inapplicable because the 
accident did not occur on the defend- 
ant’s premises. . . . No intent 


*By JOHN F. MCDONALD (§§ 438-477). 


the application of the statute to ac- 
cidents happening within the employ- 
er’s plant.” White v. Boulia-Gorrell 
Lumber Co., 161 A. 801, 85 N.H. 543. 


[a] Rule applied to a motor truck 
driver of a lumber company, and in- 
juries sustained at railroad station 
off premises of employer, loading 
truck, held compensable. White v. 
Boulia-Gorrell Lumber Co., 161 A. 801, 
85 N.H. 543. 


61. Gooldy v. Lawson, 9 P.(2a) 
22, 155 -Okl. 259; Ft. Smith> Aireraft 
Co. v. State Industrial Commission, 
1 P.(2d) 682, 686, 151 Okl. 67. 


“The rule is well established that 
an injury is compensable under the 
Workmen’s Compensation Act when 
it is sustained in performing an act 
which is fairly incidental to the 
prosecution of the master’s business, 
even though such act may not be per- 
formed at the building or premises 
where the major part of the work of 
the employees is’ done.” Ft. Smith 
Aircraft Co. v. State Industrial Com- 
mission, supra. 


[a] Aviation—(1) Accidental in- 
jury sustained by one employed at 
airport as instructor in flying and 
assistant mechanic, due to the crash 
of plane at a short distance from the 
airport maintained as a place for giv- 
ing instruction in repair, operation, 
and use of airplanes, was held to be 
compensable as arising out of and in 
the course of the employment. Ft. 
Smith Aircraft Co. v. State Industrial 
Commission, 1 P.(2d) 682, 686, 151 
Okl. 67. (2) In considering the case 
cited the court said: “The nature of 
the business conducted by the peti- 
tioner was such that it could not be 
carried on altogether within a build- 
ing or within the boundaries of a 
particular tract of ground, but was 
carired on in and around its airport 
or flying field, and in the air where 
respondent was required at times to 
be in the furtherahce of his employ- 
er’s business.” Ft. Smith Aircraft 
Co. v. State Industrial Commission, 
supra. 


62. Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d) 128, 130, 325 
Mo. 677. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Requirement that injury be “on,” “in,” “at,” or 
“about” premises, plant, or other particular places or 
particular types of work. By the express terms of 
some compensation acts whether an employee is in- 
jured in the course of his employment may depend 
upon whether he is engaged in an occupation “upon 
the premises or at the plant” of the employer under 
one provision or an employee who labors “away from 
the plant of his employer” under other provisions.®* 
Both by judicial construction of the simple statutory 
language requiring that injuries arise out of and in 
the course of employment and under provisions of 
the compensation acts specifically declaring that 
“personal injuries arising out of and in the course 
of employment” do “not cover workmen except where 
their duties are being performed or where their serv- 
ice requires their presence as a part of such service 
at the time of the injury, and during the hours of 
service of such workman,” it must appear as a fact 
that the employee was, at the time of the injury, en- 
gaged in or about the premises where his duties were 
being performed or where his services required his 
presence as a part of such services;°* and, under a 
compensation act providing that the phrase “personal 
injuries arising out of and in the course of the em- 
ployment” are “not to cover workmen except while 
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engaged in, on or about the premises where the serv- 
ices are being performed, or where their service re- 
quires their presence as a part of such service at the 
time of the injury, and during the hours of service 
as such workmen,” in order that harm which be- 
falls a workman shall be compensable it is of 
course essential that it overtake him while he is 
in fact actually “in, on or about” the premises as 
contemplated by the statute.*° Accordingly, harm 
which befalls a workman while off the premises 
of his employer and at a place where he is not 
required to be as a part of his service is not sus- 
tained in the course of his employment and is 
therefore not compensable,** and, under a similar 
statute, it has been held that the term “premises,” as 
used in such provisions, has reference to the place 
at or near which the service of the employee is to be 
performed.®* Where provisions of a workmen’s com- 
pensation act expressly restrict its application to em- 
ployment in the course of the employer’s trade or 
business “on, in or about” specified types of plants 
or specified types of work, for harm sustained by 
an employee to be compensable it must have occur- 
red while he was within the zone of danger pecu- 
liar to the operation of the specified type of plant 


“We do not.agree with appellants 
in the contention that section 7(c) 
limits the protection of the law to 
employees who may be injured in or 
about the premises of their employ- 
er. The language used in section 
7(c) does not indicate that any such 
limitation was intended and it cannot 
be so interpreted. By declaring in 
section 7(c) that injuries to em- 
ployees arising out of and in the 
course of their employment, as pro- 
vided for in section 3, shall cover in- 
juries to employees ‘while engaged in, 
or about the premises where their 
duties are being performed, or where 
their services require their presence 
as a part of such services,’ the Leg- 
islature, in our opinion, intended to 
extend the protection of the law to 
all employees while in or about any 
premises where they may be engaged 
in the performance of their duties, 
and while at any place where their 
services, or any act, task, or mission 
which forms a necessary part of their 
services, may reasonably require 
them to be. That the Legislature in- 
tended to provide compensation for 
injuries to employees which may oc- 
cur at places other than in or about 
the premises of their employer is 
further indicated by section 11, which 
says, among other things, that, where 
a third person is liable for the injury 
or death of an employee, the employer 
shall be subrogated to the right of 
the employee or his dependents 
against such third person, and that 
any recovery by the employer against 
such third person, ‘in excess of the 
compensation paid by the employer,’ 
shall be paid to the employee or his 
dependents, and treated as an advance 
payment on ‘any future installments 
of compensation.’” Wahlig v. Kren- 
ning-Schlapp Grocer Co., supra. 


63. See statutory provisions. 


64 Great Lakes Dredge & Dock 
Co. v. Totzke, 121 N.E. 675, 69 Ind. 
App. 303; Schraner v. Massman Const. 
Co., (Mo.App.) 48 S.W.(2d) 104; Hall 
v. Austin Western Road Machinery 
Co., (Neb.) 250 N.W. 258. 


[a] Adopting statutory definition 
of phrase.—‘'The Workmen’s Compen- 
sation Law of the state of Iowa (Acts 
35th Gen. Assem! c. 147, § 17[e]) con- 


‘ 


tains the following declaration: ‘The 
words “personal injury arising out 
of and in the course of such employ- 
ment” shall include injuries to em- 
ployees whose services are being per- 
formed on, in or about the premises 
which are occupied, used or controlled 
by the employer, and also injuries to 
those who are engaged elsewhere in 
places where their employer’s busi- 
ness requires their presence and sub- 
jects them to dangers, incident to the 
business.’ There is much sense and 
wisdom in this legislative interpreta- 
tion of a group of words which has 
caused the courts no end of trouble. 
It will be observed that the idea of 
place is the controlling feature of 
this. interpretation, and we approve 
and adopt it.” Great Lakes Dredge & 
Dock Co. v. Totzke, 121 N.E. 675, 677, 
69 Ind.App. 303. 


[b] In absence of finding that at 
the time the harm which befell the 
workman occurred he was engaged in 
or about premises where his duties 
were being performed, or where his 
services required his presence, an 
award of compensation would not be 
warranted. Schraner v. Massman 
Const. Co., (Mo.App.) 48 S.W.(2d) 104. 


[ec] MTlustrations.—(1) An _ acci- 
dent does not arise out of and in the 
course of his employment, so as to 
justify an award of compensation, 
when the harm for which compensa- 
tion is sought was sustained by the 
workman while he was off the prem- 
ises of his employer and in territory 
within which he was not required to 
be by reason of his service to his em- 
ployer. Hall v. Austin Western Road 
Machinery Co., (Neb.) 250 N.W. 258. 
(2) Where one employed by a con- 
struction company, which was en- 
gaged in improving the navigability 
of a river, to do various kinds of 
work including ordinary labor dur- 


ing specified hours of an eight-hour. 


day was drowned during a Fourth of 
July holiday period when he fell over- 
board from a “quarter” boat which 
was maintained for the convenience 
of the construction company em- 
ployees, although they were not re- 
quired to lodge on the boat and were 
in fact advised not to do so, but they 
were permitted to board and lodge on 
the boat if they so desired, it was 


held that such death did not arise out 
of and in the course of the employ- 
ment so as to warrant an award of 
compensation. Schraner v. Massman 
Const. Co., (Mo.App.) 48 S.W.(2d) 104. 
(3) Where an employee of a dredg- 
ing company, which was engaged in 
driving piles within the fenced in- 
closure of a large steel plant, died as 
a result of injuries sustained when 
he was struck by a locomotive after 
he had entered the inclosure and was 
on his way to his place of work, it 
was held that, even if it be conceded 
that the employee was at the time 
he was struck going in a direction 
away from the particular place of his 
work, his death was nevertheless 
compensable as one arising out of 
and in the course of his employment. 
Great Lakes Dredge & Dock Co. v. 
Totzke, 121 N.E. 675, 677, 69 Ind. 
App. 303 (saying in this connection: 
“When Totzke entered the inclosure 
of the Inland Steel Company undoubt- 
edly he was in a place where his em- 
ployer’s business required him to be, 
and so long as he remained in that 
place he was exposed to certain in- 
herent dangers to which he would not 
have been exposed apart from the 
business of his employer’’). 


65. Lienau v. Northwestern Tele- 
phone Exchange Co., 186 N.W. 945, 
151 Minn. 258; Otto v. Duluth St. Ry. 
Co., 164 N.W. 1020, 188 Minn. 312. 


66. Otto v. Duluth St. Ry. Co., su- 
pra. 


[a]. Rule applied to injuries sus- 
tained by a ‘‘trouble” man employed 
by an electric company, and it was 
held that, where his injuries were 
sustained while he was off the prem- 
ises of his employer and at a place 
where he was not required to be by 
his service, such injuries were not 
compensable as injuries arising out 
of and in the course of the employ- 
ment. Otto v. Duluth St. Ry. Co., 164 
N.W. 1020, 138 Minn. 312. 


67. Sloss-Sheffield Steel & Iron Co. 
ye noes 127 So. 165, 220 Ala. 686, 


“The term here used, the ‘premises’ 
of the employer, has reference to the 
premises at or near which the service 
is to be rendered.’’ Sloss-Sheffield 
Steel & Iron Co. v. Thomas, supra. 
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or to the performance of the specified type of work.** 


Washington. Where by reason of an amendment 
to the compensation laws of the state of Washington 
a “workman” is specifically defined to be one engag- 
ed in the employment of any employer within the 
act, whether by way of manual labor or otherwise 
“in the course of his employment,” the mere fact 
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employer at the time of the injury without more is 
not sufficient to justify an award of compensation 
for such injuries;®® on the other hand, since the en- 
actment of the amendment, where the injuries in 
question have been sustained “in the course of the 
employment,” it is immaterial whether they were re~ 
ceived while the employee was on the premises or in 


of the employee’s presence on the 


68. Back v. Dick Kerr & Co., Ltd., 
[1906] A.C. 325; Fenn v.. Miller, 
PELS00i OB 288s) ie atterson say, 
Rourke, 16 Sask.L. 341, [1923] 2 Dom. 
L.R. 328, 1 West.Wkly. 1128; and 
cases infra this note. 


“The view of this statute apparent- 
ly taken in all these cases [in the 
House of Lords] was that the Legis- 
lature had intended to select certain 
fields of operation in which, owing to 
the nature of the work done there, 
danger to the workmen employed in 
doing it might be supposed to exist, 
and to confine the benefits conferred 
by the statute to injuries sustained in 
those physical areas or in close prox- 
imity to them.” Back v. Dick Kerr & 
Co., Ltd., [1906] A.C. 325, 333 [quot 
Patterson v. Rourke, 16 Sask.L. 341, 
[1923] 2 Dom.L.R. 328, 329, 1 West. 
Wkly. 1128]. 


{a] Engineering work.—‘“It must 
ale be conceded . that as- 
certaining the geographical limits of 
an engineering work is not nearly so 
easy as ascertaining, e. g., the geo- 
graphical limits of a factory. In the 
case of an engineering work, such as 
the repairing a tramway, you deal 
not with a place set apart for the 
particular business like a factory, but 
with, to begin with, some part or 
parts of an open street; and it is only 
by the user actually made by the un- 
dertakers that you find out the ‘en- 
gineering work.’”’ Back vy. Dick Kerr 
& Co., Ltd., [1906] A.C. 325, 331 [quot 
Patterson v. Rourke & Co., 16 Sask. 
LL. 341, [1923] 2 Dom.L.R. 328, 329, 1 
West.Wkly. 1128]. 


{b] In Kansas (1) where prior to 
1927, when the compensation acts 
were made applicable to accidents 
arising out of and in the course of 
enumerated hazardous employments 
(L. [1927] e¢ 232), express provisions 
of the compensation acts restricted 
their application to employment in 
the course of the employer’s trade or 
business “‘on, in or about” specified 
types of plants or specified types of 
work, no compensation could be 
awarded unless the harm for which 
compensation was sought occurred 
while the employee was actually 
within the zone of danger peculiar to 


the specified type of plant or work, as} 


the case may be. Bryant v. Meyer 
Coal, Ice, Storage & Transfer Co., 286 
P. 222, 130 Kan. 375; Fox v. Victory 
Ice Co., 284 P. 382, 129 Kan. 778; Tott 
v. Mosby, 268 P. 109, 126 Kan. 294; 
Strosnyder vy. Strosnyder, 254 P. 1040, 
123 Kan. 252; Carter v. Uhrich, 252 
P. 240, 122 Kan. 408; Wise v. Central 
Dairy Co., 246 P. 501, 121 Kan. 258; 
Hoops vy. Pheenix Utilities Co., 227 P. 
332, 116 Kan. 598; Alvarado v. Flower 
Bros. Rock Crusher Co., 197 P. 1091, 
109 Kan. 192; Gadberry v. Hutchin- 
son Egg Case Filler Co., 177 P. 834, 
104 Kan. 72; Hicks v. Swift & Co., 
168 P. 905, 101 Kan. 760; Bevard v. 
Skidmore-Patterson Coal Co., 165 P, 
657, 101 Kan. 207. (2) For example,. 
injury to an employee of a coal, ice, 
storage, and transfer company, while 
unloading coal on railway switch sev- 
eral blocks from the employer’s plant, 
did not occur “on, in, or about” the 


premises of the 


factory of the employer. Bryant v. 
Meyer Coal, Ice, Storage & Transfer 
Co., 286 P. 222, 180 Kan. 375. (3) 
Workman injured while delivering ice 
on regular route away from the em- 
ployer’s -plant where the ice was 
manufactured was not injured “on, 
in, or about’? the premises of the em- 
ployer within the compensation law. 
Fox v. Victory Ice Co., 284 P. 382, 129 
Kan. 778. (4) Where a mechanic in 
an automobile repair shop constitut- 
ing a “factory” as a specified type of 
plant under the statute was fatally 
injured while making road test of 
an automobile in the streets away 
from the shop, he was. held not. 
to be injured ‘‘on,, in or about 
employer’s place of business,” pre- 
cluding recovery. Iott v. Mosby, 268 
P. 109,.126 Kan. 294° (5) Injury to 
tool pusher transporting tools from 
place of storage to a distant oil well 
for an employer who was engaged in 
drilling for oil and gas in different 
localities was held not to be compen- 
sable within the act. Strosnyder v. 
Strosnyder, 254 P. 1040, 123 Kan. 252. 
(6) Injury to an employee of a re- 
volving door factory, sustained while 
riding on a trailer of the employer’s 
motor truck on the street while away 
from the factory and returning from 
a railroad where he had assisted in 
shipping a load of doors, was held not 
compensable as an accident ‘‘on, in or 
about” the factory within the stat- 
ute. Carter v. Uhrich, 252 P. 240, 122 
Kan. 408. (7) Injury to a repairman 
of a wholesale dairy company while 
he was working on a truck in the 
street at a point two hundred feet 
from his employer’s plant was held 
not to have occurred “in, on, or about 
factory,’ within the compensation 
statute. Wise v. Central Dairy Co., 
246 P. 501, 121 Kan. 258. (8) Where 
ties for the construction of a railway 
track were unloaded from a railroad 
car a half mile‘from the nearest point 
under construction, and there were 
loaded and hauled by employees of 
the company, engaged in ‘‘engineering 
work” as specified in the statute, to 
places where the ties were needed, it 
was held, that the place where the 
ties were so loaded was “about” the 
engineering work of the company so 
as to render compensable an injury 
sustained by a teamster of the con- 
struction company, at the point where 
the ties were unloaded. from the rail- 
road car. Hoops v. Phenix Utilities 
Co., 2275P..° 332,116 Kany 598) (9) 


Where a quarry workman living in a. 


tent beneath a cliff, with an outcrop- 


ping rock so menacing that he had. 
complained of its proximity to his, 
tent, which he was allowed to use as: 


a place of refuge during a storm, was 
injured by the rock falling through 
his tent located one hundred fifty 
yards from the quarry, he was not in- 


jured while within the zone of danger. 
from the operation of the quarry and' 


could not recover under the compen- 
sation act, as for an injury “about a 
quarry.” Alvarado v. Flowér Bros. 
Rock Crusher Co., 197 P. 1091, 109 
Kan, 192. (10) Where an employee 
in a factory sixty feet from another 
factory and connected by a runway 
across which employees of both were 


the plant of the employer.’° 


However, under the 


accustomed to take material, was, 
while taking material across the run- 
way, thrown from the runway and 
injured, this was held to be compensa~ 
ble as an injury ‘on, in or about” the 
factory where he was employed. 
Gadberry v. Hutchinson Egg Case 
Filler Co., 177 P. “834, 104 Kan. 72. 
(11) Workmen’s Gompensation Act, 
being limited to injuries occurring on, 
in, or about factofy or other desig- 
nated establishment, does not author- 


‘ize recovery against owner of a pack- 


ing house on account of injuries re- 
ceived by a truck driver while mak- 
ing deliveries of meat to customers 
several miles away from the packing 
plant. Hicks v. Swift & Co., 168 P. 
905, 101 Kan. 760. (42) A fatal in- 
jury to a mine employee, struck by a 
street car while crossing its track to 
go from one mine to another, was 
not an injury “on or in or about a 
mine,’ within the statute. Bevard 
v. Skidmore-Patterson Coal Co., 165 
P. 657, 101 Kan. 207. 


[ec] Rule applied.—(1) An acci- 
dent to an employee while hauling 
poles upon a public highway for use 
in the construction of a rural tele- 
phone system, which took place more 
than three miles from the point 
where the work of putting the poles 
inte the ground, was being done by 
the employer, could not be said to 
have occurred “on in or about the 
work” within the meaning of ‘the 
Workmen’s Compensation Act (Rev. 
St. [1920] e¢ 210), and this notwith- 
standing the employee at the time of 
the injury passed a point on the high- 
way where part of the line had al- 
ready been erected. Patterson v. 
Rourke, 16 Sask.L. 341, [1923] 2 Dom. 
L.R. 328, 1 West.Wkly. 1128. (2) 
Where an employee of one engaged in 
taking up a certain type. of rails in 
the streets and inYaying another type 
was injured while unloading and 
stacking the new type of rails in a 
storage yard in preparation for laying 
them, it was held that the injury did 
not occur “on, in or about” engineer- 
ing work within the meaning of the 
statute. Back v. Dick Kerr & Co., 
[1906] A.C. 325. (3) Where a laborer 


j) whose duties required that he haul 


water, in a cart from a brook which 
was located some distance from the 
scene of building operations in which 
his employer was engaged was in: 
jured while returning with a load of 
water, but at a point which was from 
one hundred and ten to one hundred 
and sixty yards from the scene of the 
building operations, it was held that, 
although such operations constituted 
a “factory” within the meaning of 
the compensation statute, this injury 
did not occur in the territorial zone 
contemplated by the statutory provi- 
sion that an injury to be compensa- 
ble happen ‘‘on, ins OF about” a fac- 
ee Fenn v. Mifler, [1900] 1 Q.B. 


69. Hama Hama Logging Co. vy. 
Department of Labor and Industries, 
288 P. 655, 157 Wash. 96. 


70. Burchfield v. Department of 
Labor and Industries, 4 P.(2d) 858, 
165 Wash. 106. , 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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compensation acts of the same state as they existed 
prior to the amendment, and totally omitting the 
phrase “arising out of or in the course of the employ- 
ment” as a requirement for compensable injury, but 
specifically defining a workman to be a person en- 
gaged in employment “whether upon the premises 
or at the plant” or “being in the course of employ- 
ment away from the plant of his employer,” it was 
held that, where an injury occurred on the premises 
of the employer, it was unnecessary that the injury 
be “in the course of” the victim’s employment, but 
it was sufficient that the injury occur on the premis- 
es of the employer.7! In any event, under the com- 
pensation acts as they existed subsequent to a still 
later amendment, it was held that a hoist which is at- 
tached to building under construction may be regard- 
ed as a part of the “premises” of an employer who 
is engaged, as a contractor, in the construction of 
the building.*? 


Furtherance of business or affairs of employer. 
Under provisions of workmen’s compensation acts 
specifically providing that the protection of such 
acts extends to injuries which are sustained while the 
employee is actually engaged in the furtherance of 
the business or affairs of the employer whether upon 
the employer’s premises or elsewhere, to be com- 
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pensable, it is, of course, unnecessary that the in- 
juries for which compensation is sought should have 
occurred on the premises of the employer, provided 
the injury which is sustained while the employee is 
off the premises of the employer occurs while the 
employee is engaged in the furtherance of his mas- 
ter’s business or affairs;7* but, under such statute, 
where harm befalls an employee at a place, the use 
of which is necessary to the conduct of the employ- 
er’s business, such harm may be compensable as an 
injury sustained in the course of employment within 
the statute.7* Further it is held that the language 
of the statute is broad enough to inelude every injury 
suffered by an employee who is at the time engaged in 
furthering the business of the employer, regardless 
of the place where the employee happens to be at 
the time of such injury, and injuries sustained on the 
premises of the employer subject to the limitation 
that the presence of the employee be required at the 
place where the injury is sustained, and, in case of 
the departure of the servant from the usual place of 
his employment on the master’s premises, that the de- 
parture does not amount to an abandonment of his 
employment.7> Moreover, the language of the stat- 
ute is broad enough to include every injury received 
on tke premises of the employer during the hours 
of employment at a point where the nature of the 


71. Wabnec y. Clemons Logging 
Co., 263 P. 592, 146 Wash. 469; Bris- 
tow v. Department of Labor and In- 
dustries, 246 P. 573, 139 Wash. 247 
[aff 250 BP. 353, 141 Wash. 695]. 


“The Workmen’s Compensation Law 
does not require that one injured at 
the plant of his employer must, at 
the time of his injury, be engaged in 
the course of his employment. It is 
only when the injury occurs away 
from the plant of his employer that 
he must be ‘in the course of his em- 
ployment.’” Bristow v. Department 
of Labor and Industries, 246 P. 573, 
574, 139 Wash. 247. 


72. Denning y. Quist, 296 P. 145, 
160 Wash. 681. 


[a] For example, under the stat- 
utes as they existed subsequent to 
the amendment of 1929 (lL. [1929] ¢ 
132 p 326 § 1), where an employee 
of a subcontractor engaged in the 
eonstruction of a building was in- 
jured as he stepped on a hoist in or- 
der to remove material therefrom, 
it was held that the injury was com- 
pensable' as ‘one occurring on the 
“premises” of the employer where it 
appeared that the hoist in question 
was a temporary affair which had 
been erected by the general contrac- 
tor and was attached to the outer 
wall of the building under construc- 
tion and formed practically a portion 
thereof for construction purposes. 
Denning v. Quist, 296 P. 145, 160 
Wash. 681. 


73. Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403; Cymbor y. Binder 
Coal Co., 132 A. 363, 285 Pa. 440; Lum- 
berman’s Reciprocal Ass’n v. Behn- 
ken246S¢W. 72, 0l2 Rex. 103, 28 A. 
L.R. 1402 [aff (Civ.App.) 226 S.w. 
154]; Texas Employers’ Ins. Ass’n v. 
Herron, (Tex.Civ.App.) 29 S.W.(2d) 
524; Standard Acc. Ins. Co. v. Arnold, 
(Tex.Civ.App.) 1 S.W.(2d) 434; Em- 
ployers’ Liability Assur. Corporation 
y. Light, (Tex.Civ.App.) 275 S.W. 685. 


[a] Other statements. — (1) 
“Though the liability of an employ- 
er, under the compensation act, is 
ordinarily limited to injuries received 
while the servant is upon the prem- 


ises, yet this responsibility is ex- 
tended where ergaged beyond in fur- 
therance of the master’s business.” 
Campagna vy. Ziskind, 135 A. 124, 287 
Pa. 403, 409. (2) “Under the express 
terms of the statute .. . it is 
not necessary that such injuries 
should be sustained on the employer’s 
premises.”’ Texas Employers’ Ins. 
Ass’n v. Herron, (Tex.Civ.App.) 29 S. 
W.(2d) 524, 528. (38) “It is well set- 
tled that the ‘course of employment’ 
does not, within the meaning of the 
Compensation Act, necessarily end 


when the employee . . . leaves 
the premises. The act itself so pro- 
vides.”” Employers’ Liability Assur. 


Corporation v. Light, (Tex.Civ.App.) 
275 S.W. 685, 687. 


{[b] Facts of particular case to be 
considered.—‘‘The facts of the par- 
ticular case must determine whether 
the relationship of master and serv- 
ant existed at the time, whether the 
employee be on. or off the premises 
actually engaged in his particular 
task, or en route to or from his par- 
ticular labor.’”’ Employers’ Liability 
Assur. Corporation vy. Light, (Tex.Civ. 
App.) 275 S.W. 685, 687. 


{c] No distinction between “busi- 
ness” and “affairs” as used in stat- 
ute.—“‘There is no practical distinc- 
tion between the words ‘business’ and 
‘affairs’, “ais.used! in. >.>." the’act: 
both being intended to apply to the 
business, occupation or profession, as 
the case may be, of the . . em- 
PHOMETS Maye we eS is apparent 
from the language of the section it- 
self. After providing that the term 
‘injury by an accident in the course 
of his employment’ shall include in- 
juries sustained while the employee is 
actually engaged in the furtherance 
of the business or affairs of the em- 
ployer, whether upon the employer’s 
premises or elsewhere, it continues, 
‘and shall include all injuries caused 
by the condition of the premises or 
by the operation of the employer’s 
business or affairs thereon, sustained 
by the employee, who, though not so 
engaged, is injured upon the premises 
occupied by or under the control of 
the employer, or upon which the em- 


ployer’s business or affairs are being 
carried on, the employee’s_ presence 
thereon belng required by the nature 
of his employment.’ It is not likely 
that the same word is used in wholly 
different senses, so closely together, 
in the same section of the act, and the 
portion quoted above clearly shows 
that the word ‘affairs’ is used as prac- 
tically analogous to ‘business,’ and as 
referring to the operations carried on 
by the employer with respect to the 
business, mercantile or manufactur- 
ing establishment, or profession in 
which he is engaged.’’ Zenker v. 
Zenker, 93 Pa.Super. 255, 258. 


[d] Rule applied (1) to death of 
a garage mechanic who was also re- 
quired to repair aéroplane engines 
where his death occurred from in- 
juries sustained by his cranking an 
aéroplane engine off the employer's 
premises. Standard Acc. Ins. Co. v. 
Arnold, (Tex.Civ.App.) 1 S.W.(2d) 
434. (2) Rule applied to employee re- 
turning from meal see infra § 452. 


74. Lumberman’s Reciprocal Ass’n 
v. Behnken, 246 S.W. 72, 112 Tex. 108, 
28 A.L.R. 1402 [aff (Civ.App.) 226 S: 
W. 154). 


75. Shoffler v. Lehigh Valley Coal 
Co., 139 A. 192, 290 Pa. 480; Leacock 
v. Susquehanna Collieries Co.,.98 Pa. 
Super. 581. 


[a] Discussion.—‘Under the Com- 
pensation Act, an injury in the course 
of employment embraces all injuries 
received while engaged in furthering 
the business of the employer and in- 
juries received on the premises, sub- 
ject to these limitations: (1) The em- 
ployee’s presence must ordinarily be 
required at the place of injury; or, 
(2) if not so required, the departure 
of the servant from the usual place 
of employment must not amount to 
an abandonment of employment, or be 
an act wholly foreign to his usual 
work, it must be merely an innocent 
or inconsequential departure from the 
line or place of duty.’’ Shoffler v. 
Lehigh Valley Coal Co., 189 A. 192, 
193, 290 Pa. 480 [quot Leacock y. Sus- 
quehanna Collieries Co., 98 Pa.Super. 
581, 584). 
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employee’s service requires his presence and regard- 
less of whether his presence is actually required at 
the particular place of the injury.*® 
hand, if an employee is injured on the premises of his 
employer but at a point where the nature of the em- 
ployee’s duties does not require him to be, for such 
injury to be compensable it is necessary that it ap- 


76. Johnson v. Baldwin Lomomo- 
tive Works, 98 Pa.Super. 28, 31; 
Adams y. Colonial Colliery Co., (Pa. 
Super.) 158 A. 183. 


“The provision just quoted is broad 
enough to include every injury re- 
ceived on the premises of the em- 
ployer, during the hours of employ- 
ment, so long as the nature of the em- 
ployment demands’ the. employee’s 
presence there, regardless of whether 
his presence at the particular place 
where the injury occurred is actually 
required, if there is nothing to prove 
a virtual abandonment of the course 
of his employment by the injured per- 
son, or that, at the time of the acci- 
dent, he was engaged in something 
wholly foreign thereto.” Callihan v. 
Montgomery, 115 A. 889, 272 Pa. 56, 
63 [quot Johnson v. Baldwin Locomo- 
tive Works, supra]. To same effect 
Adams y. Colonial Colliery Co., su- 
pra. 


[a] In application of this rule, 
where one employed as a rigger, with 
no fixed place of employment, to set. 
up machinery incidental to the re- 
moval of his employer’s plant from 
one city to another, such plant being 
that of a locomotive manufacturing 
company, the plant of which occu- 
pied six hundred acres which was 
eovered by a great number of rail- 
road tracks connecting the various 
shops, was killed when struck by an 
engine of his employer at a point 
more or less surrounded by plant op- 
erations and during his regular hours 
of labor, his death was held to be 
compensable as one occurring on the 
premises of his employer and during 
the course of his employment. John- 
son y. Baldwin Locomotive Works, 
98 Pa.Super. 28. 


77. Shoffler v. Lehigh Valley Coal 
Co.,2139 A. 192,.290-Pa. 480; Hunter 
v. American Steel & Wire Co., 141 A. 
635, 637, 203 Pa, 103. 


“If the employee is injured on the 
premises where his duties do not re- 
quire him to be, the departure from 
the usual place of employment must 
not amount to an abandonment of em- 
ployment or become an act wholly 
foreign to his usual work, but must 
be an innocent or inconsequential de- 
parture from the place of duty.” 
Hunter y. American Steel & Wire Co., 
supra. To same effect Leacock v. 
Susquehanna Collieries Co., 98 Pa.Su- 
per. 581, 585. 


[a] Right to attend wants not to 
be construed as privilege to roam at 
large on premises.—‘‘The right to at- 
tend their wants or recreate them- 
selves could not be construed as a 
privilege to roam anywhere on the 
premises.” Hunter v. American Steel 
& Wire Co., 141 A. 635, 637, 293 Pa. 
103. 


78. Hunter vy. American Steel & 
Wire Co., 141 A. 6385, 293 Pa. 108; 
Palko vy. Taylor-McCoy Coal & Coke 
Co., 187 A. 625, 289 Pa. 401; Cymbor 
v. Binder Coal Co., 132 A. 363, 285 Pa. 
440; Rotolo v. Punxsutawney Fur- 
nace Co., 120 P. 704, 277 Pa. 70; Rod- 
man v. Smedley & Mehl, 120 A. 266, 
276 Pa. 296; Maguire v. James Lees 
& Sons Co., 116 A. 679, 273 Pa. 85; 
Zenker v. Zenker, 93 Pa.Super. 255; 
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On the other 


Bowser v. Milliron Const. Co., 93 Pa, 
Super. 34; Heck v. United Presby- 
terian Church of Bellevue, 86 Pa.Su- 
per, 77; Poffinberger v. W. W. Martin 
Co., 83 Pa.Super. 524; Bridge v. Lo- 
max, 69 Pa.Super. 109. 


[a] Other statements.—(1) 
glance at our prior decisions will show 
that, in every instance where compen- 
sation was allowed for accidental in- 
juries occurring off the premises of 
the employer, the facts warranted the 
conclusion that the employee _ sus- 
tained his injuries while actually on 
the errand of, or during a time set 
apart for the performance of, some as 
yet uncompleted business of his em- 
ployer; in other words, while actually 
engaged in the transaction of the lat- 
ter’s business.” Maguire v. James 
Lees & Sons Co., 116 A. 679, 680, 273 
Pa. 85. (2) «%Anvinjury not occur- 
ring on the premises must be shown 
to be sustained while the employee 
is actually engaged in the furtherance 
of the business or affairs of his em- 
ployer and ‘actually’ means that this 
shall be shown as an actual or exist- 
ing fact.” Heck v. United Presby- 
terian Church of Bellevue, 86 Pa. 
Super. 77, 79. (3) “If the employee 
leaves the premises, his employer is 
not bound to pay compensation un- 
less the employee was actually en- 
gaged in the furtherance of his mas- 
ter’s business.” Hunter v. American 
Steel & Wire Co., 141 A. 635, 637, 293 
Pa. 103. 


[b] Significance of words “actual” 
engagement and the like discussed 
with reference to injuries off prem- 
ises.—(1) ‘‘When an employee is off 
the premises, the, word ‘actual’ en- 
gagement has a marked significance 
as it relates to the liability of the 
employer for compensation. It does 
not include a mere personal prepara- 
tion for work at home, which may in- 
clude dress as well as meals, nor does 
it include the journey to the premises 
to work; nor for the same reason 
would it include leaving the premises 
after work either to return home or 
to prepare one’s self to enter a new 
engagement for the employer, by the 
performance of extra work. Time 
spent in the work of personal prepara- 
tion, including the journey to and 
from, may be in aid of the actual en- 
gagement, but it does not, in law, 
amount to actually engaging in the 
furtherance of the affairs of the em- 
ployer.” Palko v. Taylor-McCoy Coal 
& Coke Co., 187 A. 625, 627, 289 Pa. 401. 
(2) “Language is a medium for con- 
veying ideas. Courts can give words 
a liberal interpretation, when con- 
struing an act such as the one now be- 
fore us, in order to carry out its ad- 
vanced humane intentions, as we have 
repeatedly done, and shall continue 
to do, in the administration of this 
law; but we have no power to depart 
from the clear meaning of a plainly 
expressed phrase. ‘Actually’ means 
‘As an actual or existing fact’; and 
the word ‘actual’ is used as ‘opposed 
to constructive.’ Century Dictionary. 
The phrase employed in the present 
statute ‘actually engaged in Re a 
the business or affairs of his employ- 
er’ cannot be interpreted to mean 
‘constructively’ engaged, but must be 
read as it is written—‘actually’ en- 
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pear that the employee had not at the time of the in- 
jury abandoned his employment,’? and harm befall- 
ing an employee while off the employer’s premises 
to be compensable as in the course of the employment 
must have in fact occurred while the employee was 
“actually” engaged in the furtherance of the business 
or affairs of the employer;’® and to be covered by 


gaged. The law was expressed as it 
is by those having the sole power to 
write it, and thus the courts must 
read and administer it.” Maguire v. 
James Lees & Sons Co., 116 A. 679, 
680, 273 Pa. 85. 


[c] Restricted meaning of “course 
of employment” when injury occurs 
ceff premises.—(1) *‘‘The term ‘course 
of employment’ h a necessary rela- 
tion to the fact of employment while 
on the premises, and a still closer re- 
lation to the fact of employment when 
an injury occurs off the premises. In 
the latter case, the employee must be 
actually engaged in his master’s busi- 
ness.” Palko v. Taylor-McCoy Coal & 
Coke Co., 187 A. 625, 626, 289 Pa. 401. 
(2) ‘“ ‘Course of employment’ does 
not cover all the time during the day; 
it does not extend to intervals of time 
between regular working hours, nor to 
the interval between the _ regular 
working hours and a new, additional, 
or different work to be undertaken at 
another period of time, in which in- 
tervals the employee leaves the prem- 
ises.” Palko v. Taylor-McCoy Coal & 
Coke Co., supra. 


{d] Harm sustained while in fur- 
therance of employer’s business.—(1) 
Where a mine electrician who was re- 
quired to start mine pumps of his em- 
ployer during the night and was paid 
extra for this work was killed while 
off the premises of the employer but 
while walking toward the mine to 
start the pumps, he was held to be 
engaged in the furtherance of his em- 
ployer’s business and his death was 
compensable. Cymbor v. Binder Coal 
Co,,. 132 A.s*363; 235 <Pa.14405 9) (2) 
Where the superintendent of a lumber 
company, who was required to collect 
bills, adjust complaints, and the like 
for his employers so that his work 
frequently took him away from their 
premises, was killed by falling off a 
lumber truck of his employers while 
attempting to alight at a point off 
their premises and near a place where 
he was accustomed to transact busi- 
ness for his employers, it was held 
that his death was sustained in the 
course of his employment and was 
compensable, since he was actually 
engaged in the transaction of his em- 
ployers’ business at the place where 
he was killed. Rodman v. Smedley & 
Mehl, 120 A. 266, 276 Pa. 296. (3) 
Where a stenographer whose scope of 
employment includes the going on 
miscellaneous errands is directed by 
her employer to purchase his lunch, 
and, after doing so and while return- 
ing to his place of business from her 
own lunch, is, while off the premises 
of her employer, struck in the eye 
by a stone thrown by a boy, the injury 
is one sustained while she “is actually 
in the furtherance of the business or 
affairs” of her employer. Bridge v. 
Lomax, 69 Pa.Super. 109. 


fe] Employees held not to be en- 
gaged in furtherance of employer's 
business within rule.——(1) One em- 
ployed in the operation of coke ovens 
as a “coke drawer’ was held not to be 
actually engaged in the furtherance 
of his employer’s business when he 
was killed while off the premises of 
his employer and on the way home 
for a meal after having completed his 
regular work for the day, and this 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the compensation insurance of the employer whose 
operations are insured the errand or work in which 
the employee at the time of the injury is engaged 
must be one bearing some relation to the business of 


such employer.’® 


Nature of employment. In construing the statu- 
tory language in workmen’s compensation acts re- 
quiring that an injury to be compensable must be 
one in the course of the employment, it has been 
held that such language is broad enough to in- 


notwithstanding he expected, under 
instructions, to return to his employ- 
er’s plant to fire certain ovens as an 
extra job, for which he was to receive 
extra pay. Palko v. Taylor-McCoy 
Coal & Coke Co., 187 A. 625, 289 Pa. 
401. (2) Where a laborer in the 
plant of a furnace company, after 
completing his work for the day, de- 
parted from the premises by way of 
a route used by employees for their 
convenience over a railroad track ad- 
joining the furnace works rather than 
by the way provided by his employer 
and was killed by a locomotive at a 
point one hundred feet from the prop- 
erty line of his employer and thirteen 
hundred feet from his place of work, 
it was held that his death was not 
compensable since deceased was not 
“actually engaged in the furtherance 
of the business or affairs’”’ of his em- 
ployer at the time of sustaining the 
fatal injuries. Rotolo v. Punxsu- 
tawney Furnace Co., 120 A. 704, 277 
Pa. 70. (3) Where a mill foreman on 
a certain day following a quarrel with 
two subordinates with reference to a 
matter connected with the employer’s 
business was, after completing his 
work for the day and after departing 
from the premises of his employer, 
met by the same subordinates and was 
thereupon assaulted and killed by 
them, it was held that he was not 
“actually” engaged in the furtherance 
of the business and affairs of his em- 
ployer at the time of his death which 
was therefore not compensable under 
the act as having been sustained in 
the course of employment. Maguire 
v. James Lees & Sons Co., 116 A. 679, 
273 Pa. 85. (4) Where the duties of 
employment required that a stationary 
engineer and another employee work 
in a certain engine room but, while so 
employed, they left the engine room 
apparently for the purpose of answer- 
ing a call of nature and were found 
drowned in a river which was off the 
premises of the employer and at a 
point three hundred and fifty feet 
away from the engine room and one 
hundred and twenty-five feet farther 
away from a toilet maintained by the 
employer and which they might have 
used, it was held that they were not 
actually engaged in the furtherance of 
their employer’s business at the time 
of their death which was accordingly 
not compensable, Hunter v. Ameri- 
can Steel & Wire Co., 141 A. 635, 293 
Pa. 103. (5) Where a mine employee 
left his regular working place and 
went to another section of the mine, 
and with a companion went into an 
old abandoned opening for some sev- 
enty feet, where no duty or business 
called him, being five hundred feet dis- 
tant from his proper working place, 
and there caused an explosion of gas, 
his death was not in furtherance of 
the employer’s business and was, 
therefore, not in the course of his 
employment within the compensation 
act. Kuca v. Lehigh Valley Coal Co., 
110 A. 731, 268 Pa. 168. (6) Where a 
teamster of a general construction 
company died as a result of injuries 
sustained by being kicked by a horse 
while he was temporarily working on 
a farm owned by a brother of an of- 
, 
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elude every injury received on the premises of 
the employer during the hours of employment so 
long as the nature of the employment demands the 
employee’s presence there, regardless of whether he 


is actually required to be at the particular place 


ficer in the construction company and 
in no way used or connected with the 
business of that company, it was held 
that, notwithstanding deceased went 
to the farm under the instructions of 
the officer. of the company the teams- 
ter was not at the time of the injury 
engaged in the furtherance of his em- 
ployer’s, the construction company’s, 
business. Bowser v. Milliron Const. 
Co., 93 Pa.Super. 34. (7) Where the 
assistant manager of an employer who 
was engaged in the sale of motor 
trucks was killed while crossing the 
street at five o’clock in the afternoon, 
at a point two and a half squares 
from his office and not in the direction 
of his home, it was held that his death 
did not appear to have been incurred 
in the furtherance of his master’s 
business within the statute, notwith- 
standing the working hours of de- 
ceased were not fixed and that his 
work often required that he leave the 
office on the business of the employer. 
Poffinberger v. W. W. Martin Co., 83 
Pa.Super. 524. (8) Where a janitor 
of a church was killed by an automo- 
bile while he was off the church prem- 
ises, compensation was denied on the 
ground that it did not appear that de- 
ceased was at the time actually en- 
gaged in the furtherance of his em- 
ployer’s business where he was go- 
ing in the direction of a store where 
he was accustomed to make purchas- 
es for his own benefit as well as for 
the church. Heck v. United Presby- 
terian Church of Bellevue, 86 Pa.Su- 
per. 77 


ah Zenker v. Zenker, 93 Pa.Super. 
[a] Other statements.—(1) STt 


seems clear to us that the act con- 
templates the insurance of an employ- 
er with respect to the business which 
he is carrying on—not with respect to 
roving errands wholly disconnected 
and apart from the business which the 
employer is conducting and with re- 
spect to which he secures compensa- 
tion insurance.” Zenker v. Zenker, 93 
Pa-Super.: 255, 257, 258.2) “*Ifhan 
insurance carrier is to be held liable 
for compensation to an employee as 
the result of an ‘injury by an accident 
in the course of his employment’ it 
should at least appear that the injury, 
if it occurred off the-employer’s prem- 
ises, had some connection or was con- 
cerned in some manner with the busi- 
ness of the employer whose insurance 
the carrier undertook.’ Zenker v. 
Zenker, supra. (3) ‘When the acci- 
dent occurs off the employer’s prem- 
ises, the errand or work of the em- 
ployee must bear some relation to the 
business, enterprise, trade or profes- 
sion whose operations were insured.” 
Zenker vy. Zenker, supra. 


[b] Rule applied.—Where one em- 
ployed by a contractor and builder to 
drive a truck and as.a general handy 
man was injured in returning from a 
trip on which he had transported cer- 
tain members of the employer’s family 
to a place where they were to spend 
their vacation, it was held that, since 
the trip had no business connection 
with the contracting and construction 
work of the employer, the injury 


where the injury occurs,®® but, for harm sustained 
while the employee is on the employer’s premises 
to be compensable, it may be required that the em- 
ployee’s presence on the premises at the time of the 
accident be required by the nature of his service; ** 


which occurred off the premises of the 
employer was not covered by the in- 
surance of such employer. Zenker v. 
Zenker, 93 Pa.Super. 255. 


80. Adams v. Colonial Colliery Co., 
158 A. 183, 104 Pa.Super. 187. 


[a] Rule applied.—Where a car 
loader, whose duties took him to 
various parts of the mining premises, 
was injured while riding a mine loco- 
motive en route from the part of the 
mine, where he happened to be work- 
ing to a slope in another part of the 
mine in order to telephone his wife 
that he was required to work over- 
time, it was held that the injury was 
sustained in the course of his em- 
ployment. Adams v. Colonial Colliery 
Co., 158 A. 188, 104 Pa.Super. 187. 


81. Shoffler v. Lehigh Valley Coal 
Co., 139 A. 192, 290 Pa. 480; Meucci v. 
Gallatin Coal Co., 123 A. 766, 279 Pa. 
184; WVosnak v. Kiskiminetas Valley 
Coal Co., 123 A. 507, 278 Pa. 557; Mal- 
ky v. Kiskiminetas Valley Coal Co., 
128) A. 505, 278: ‘Par 1552) /3 1s ACR: 
1082; Kuca v. Lehigh Valley Coal Co., 
110 A. 731, 268 Pa, 163. 


[a] Other statements.—(1) “Proof 
that the property was employed by de- 
fendant, in the conduct of its af- 
fairs, is not enough by itself, how- 
ever, to justify an award, and the 
claimant must establish his presence 
thereon at the time of injury was re- 
quired by the nature of his employ- 
ment.” Meucci v. Gallatin Coal Co., 
123 A. 766, 767, 279 Pa. 184. (2) “It 
must be determined, from all the fact$ 
and circumstances, whether the em- 
ployee’s presence on the premises was 
required by the nature of his service, 
for, unless this appears, compensation 
is not permissible, though the injury 
occurs on property controlled and 
used by the employer in his business.” 
Malky v. Kiskiminetas Valley Coal 


Co., 123 A. 505, 506, 278 Pa. 552, 31 
AvuiR. 1082: 
{b] Hours of work not necessarily 


controlling.—‘‘As observed, the actual 
hours of physical work for which one 
is engaged to serve is not necessarily 
controlling.” Malky v. Kiskiminetas 
Valley Coal Co., 123 A. 505, 506, 278 
Pa. 552, 31 A.L.R. 1082. 


[c] Presence of employees held to 
be required by nature of service.— 
(1) Where the conditions surround- 
ing the employment of miners as 
strike breakers were such that their 
employers found it necessary to keep 
such employees in a shanty on the 
premises of the coal company, it was 
held that the nature of the service re- 
quired their presence in the shanty so 
as to render compensable deaths 
which occurred when a bomb was 
tossed into the shanty. Vosnak v. 
Kiskiminetas Valley Coal Co., 123 A. 
507, 278 Pa. 557; Malky v. Kiskimine- 
tas Valley Coal Co., 123 A. 505, 278 Pa. 
552, 31 A.L.R. 1082. (2) Where a 
miner, who had set off certain blasts 
in his working place, temporarily 
withdrew therefrom to await the 
clearing of gases, and expected to re- 
turn thereto, was, when he emerged 
from the mine shaft located on a pub- 
lic road maintained by his employer, 
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the rule is also applicable to harm which overtakes 
the employee while off the premises of the employ- 
er,®? and, as applied to injuries sustained by par- 
ticular employees for injuries received by such em- 
ployees while on the actual premises of the employ- 
er, to be compensable the injury must have oe- 
curred either at the place where the employee’s 
presence at the time of the injury was required or, 
if his presence was not so required at the place of 
the injury, it must have occurred at a place which 
is not so far removed from the usual place of his 
employment as to indicate an abandonment of his 
employment, an act foreign to his usual work, or a 
substantial departure from his place of duty.** 


Physical barriers. Where an employer erects 
physical barriers for the purpose of, and which are 
calculated to, prevent the entry of workmen within 
the area marked off by such barriers, for an injury 
to be compensable as one arising out of and in the 
course of the employment such injury must have 


WORKMEN’S COMPENSATION ACTS : 


) 


[§ 438 


oceurred while the workman is outside of such 
area.®4 


What constitutes “plant” or “premises” of em- 
ployer; “mill;” working place.*® Where it is re- 
quired that to be compensable harm sustained by 
an employee occur on the premises of the employ- 
er,’ such premises are for the purposes of the rule 
to be understood as referring to only that territory 
which is occupied by the employer in the conduct 
of its business rather than the whole territorial ex- 
tent of the property that~happens to be owned by 
the employer.*? Accordingly, it has been held that 
the term “premises” includes only so much of the 
employer’s property as is necessary for the con- 
duct of his business,8% and the Word “premises,” 
in a compensation statute providing when injuries 
may be compensable whether they occur on the 
employer’s premises or elsewhere, is not synonymous 
with the word “property,” ®® in other words, the 
word “premises,” as used in such statutory provi- 


summoned by his foreman who was 
standing in the road and, in an alter- 
eation which followed a dispute con- 
cerning the credit the miner should 
have received for loaded cars, was as- 
saulted by the foreman and injured, it 
was held that the injury was com- 
pensable as having been incurred 
while the miner’s presence in the 
road was required by the nature of 
his service. Meucei v. Gallatin Coal 
Go. st23, A. 766, 279 Pas 184 


[d] Presence not required by na- 
ture of service.—(1) Where a mine 
employee was killed by an explosion 
of gas which he set off when he left 
his regular working place and entered 
an abandoned working in another sec- 
tion of the mine, it was held that the 
death was not compensable as _ one 
arising out of and in the course of the 
employment, since the nature of the 
work of deceased did not require his 
presence at the place where the ex- 
plosion occurred. Kuca_ v. Lehigh 
Valley Coal Co., 110 A. 731, 268 Pa. 
163. (2) Where one employed to 
“sprag” mine cars in a particular 
area left it and boarded a mine loco- 
motive which had been left standing 
near-by and was killed as a result of 
his attempting to operate the loco- 
motive, it was held that his death did 
not occur in the course of his em- 
ployment. Shoffler v. Lehigh Valley 
Coal Co., 139 A. 192, 290 Pa. 480. 


82. Rotolo v. Punxsutawney Fur- 
nace. Co., 120 A. 704, 277 Pa. 70. 


[a] Presence not required by na~- 
ture of service.—Where a laborer em- 
ployed by a furnace company was 
killed by a locomotive one hundred 
feet from his employer’s property 
line and thirteen hundred feet from 
his actual working place on his de- 
parture from work, after completing 
his labor for the day along a railroad 
which adjoined the furnace work and 
was used by the employees for their 
own convenience rather than the way 
provided by the employer, it was held 
that such death was not compensable 
since the presence of deceased at the 
point where he was killed was not 
required by the nature of his service. 
Rotolo v. Punxsutawney Furnace Co., 
120 A. 704, 277 Pa. 70. 


83. See cases infra this note. 


“Tnder the Compensation Act, an 
injury in the course of employment 
embraces all injuries received while 
engaged in furthering the business of 
the employer and injuries received on 


— 


the premises, subject to these limita- 
tions: (1) The employee’s presence 
must ordinarily be required at the 
place of injury} or, (2) if not so re- 
quired, the departure of the servant 
from the usual place of employment 
must not amount to an abandonment 
of employment, or be an act wholly 
foreign to his usual work, it must be 
merely an innocent or inconsequential 
departure from the line or place of 
duty.’’ Shoffier v. Lehigh Valley Coal 
Co., 139 A. 192, 193, 290 Pa. 480. 


[a] Another statement of rule and 
application thereof.—(1), ‘‘The_ inci- 
dent necessary to constitute a break 
in the course of employment must be 
of a pronounced character. Though 
all the above essentials for compen- 
sation be present, ‘course of employ- 
ment’ does not include (a) injuries re- 
ceived while away from the actual 
place of employment, where the devia- 
tion or departure is wholly foreign to 
his duties, and amounts to an aban- 
donment of employment; (b) injuries 
received in the commission of an act 
which is in direct violation of the 
law; or (c) an act contrary to the 
positive orders of the employer.” 
Shoffiler v. Lehigh Valley Coal Co., 139 
A. 192, 193, 290 Pa. 480. To same ef- 
fect Hunter v. American Steel & 
Wire Co., 141 A. 635, 637, 293 Pa. 103. 
(2) “The cause of the accident in 
such cases may come within the ex- 
press terms of the Compensation Act, 
and the place and time be in similar 
accord, and yet no liability [for com- 
pensation] attach if the accident hap- 
pens through any of the three causes 
just mentioned. The injuries received 
therefrom do not render the employer 
liable for compensation. The em- 
ployee, by his own act, breaks the con- 
tinuity of employment, and becomes, 
for that time, a trespasser.” Shoffler 
v. Lehigh Valley Coal Co., supra. (3) 
Under the rule stated it was held that, 
where one hired to “sprag’’ mining 
cars boarded a mine locomotive stand- 
ing near-by on the employer’s prem- 
ises and in attempting to operate it 
was killed, this was such an abandon- 
ment of the employment that his 
death was not in the course of his 
employment and was not therefore 
eompensable. Shoffler v. Lehigh Val- 
ley Coal Co., supra. (4) It was also 
held that the drowning of engine room 
employees in a river at a point which 
was three hundred and fifty feet from 
the engine room and one hundred and 
twenty-five feet further than a toilet 
on the employer’s premises which 


they might have used, assuming that 
they went to the river in response to a 
call of nature, was such a departure 
from the employment as not to be in 
the course of the employment and, 
therefore, was not compensable. 
Hunter v. American Steel & Wire Co., 
supra. 


84. Seaman Body Corporation v. 
Industrial Commission of Wisconsin, 
231 N.W. 251, 202 Wis. 13. 


[a] Employees going outside lim- 
its of employment defined by physical 
barriers take themselves outside the 
protection of the compensation act, 
since such injuries are not incidental 
to, and do not arisewut of, the em- 
ployment. Seaman Body Corporation 
v. Industrial Commission of Wiscon- 
sin, 231 N.W. 251, 202 Wis. 13. 


85. What constitutes place of em- 
ployment generally see supra § 405. 


86. See supra text and note 56 et 
Seq. 
_ 87. See cases infra this note; and 
infra notes 88—96. 


[a] Test.—‘‘The test is not so 
much whether the employer owns or 
controls the place where the injury 
occurs, but rather “whether it happens 
within the premises or on the ap- 
proaches to the premises where the 
work is to be performed.” Wheeler’s 
Case, 159 A. 331, 332, 131 Me. 91. 


[b] Premises of contractor on pub- 
lic highway.—(1) “A contractor on a 
public highway, in a strict sense, has 
no premises, as he neither owns nor 
leases the right of way. The most 
that has been held is that the portion 
of the highway presently appropriated 
and occupied for the purpose of prose- 
cuting the work can be considered 
his premises.” Crysel v. R. W. Briggs 
& Co., (La.App.) 146 So. 489, 492. (2) 
“When the work has reached a point 
where the traveled portion of the 
highway was completed, the road 
opened for public travel, and there 
was no longer necessity for employees 
to go upon it in the perforniance of 
the duty which they owed to their em- 
ployer, that portion of the highway 
ceased to be included in the premises 
of the employer, e¥en if. it might be 
assumed to have been properly so in- 
cluded prior to that time.” Ferreri’s 
Case, 138 A. 561, 562, 126 Me. 381. 


88. In re Finley, 16 P.(2d) 648, 141 
Or. 138. 


g9. Palko v. Taylor-McCoy Coal & 
Coke Co., 137 “A. 625, 289 Pa. 401; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 438] 


sions, does not inelude all property of the em- 


ployer but embraces that used in 


the actual place of work where the employer carries 
on the business in which the particular employee 
is engaged,®° or all property, owned, leased, or con- 
trolled by the employer and so connected with the 
business as to form an integral part of it.°1 


a compensation statute applicable 


Rotolo vy. Punxsutawney Furnace Co., 
120 A. 704, 277 Pa. 70; Shickley v. 
Philadelphia & Reading Coal & Iron 
Co., 118 A. 255, 274 Pa. 360; Kasavage 
v. State Workmen’s Ins. Fund, 167 A. 
478, 109 Pa.Super. 281;. Wiles v. 
American Oil Co., 161 A. 467, 105 Pa. 
Super. 282; Feeney v. Snellenburg & 
Go. 167,4A..379, 103. Pa.Super.. 284; 
Andrisin v. Temple Coal Co., 101 Pa. 
Super. 235; Johnson v. Baldwin Loco- 
motive Works, 98 Pa.Super. 28; Short 
v. Hughes Coal Co., 96 Pa.Super. 237; 
Bascola v. Pennsylvania Coal & Coke 
Co., 90 Pa.Super. 456. 


90. Meucci.v. Gallatin Coal Co., 123 
A. 766, 279 Pa. 184; Rotolo v. Punxsu- 
tawney Furnace Co., 120 A. 704, 277 
Pa. 70; Shickley v. Philadelphia & 
Reading Coal & Iron Co., 118 A. 255, 
274 Pa. 360; Tolan v. Philadelphia & 
Reading Coal & Iron Co., 113 A. 67, 270 
Pa. 12; Kasavage v. State Workmen’s 
Ins. Fund, 167 A. 473, 109 Pa.Super. 
231; Wiles v. American Oil Co., 161 
A. 467, 105 Pa.Super. 282; Andrisin v. 
Temple Coal Co., 101 Pa.Super. 235; 
Leacock v. Susquehanna Collieries Co., 
98 Pa.Super. 581; Johnson v. Baldwin 
Locomotive Works, 98 Pa.Super. 28; 
Short v. Hughes Coal Co., 96 Pa.Super. 
237; Boscola v. Pennsylvania Coal & 
Coke Co., 90 Pa.Super. 456. 


[a] Other statements of rule.—(1) 
“The word ‘premises,’ as used in the 
act, has a narrower meaning than the 
word ‘property.’ ‘Premises’ included 
the land where the business in which 
the employee is engaged is actually 
earried on.” Palko v. Taylor-McCoy 
Coal & Coke Co., 137 A. 625, 626, 289 
Pa. 401. (2) “The word ‘premises,’ 
as appearing in the Compensation Act, 
does not include all property owned 
by the employer, but does embrace 
that used in connection with. the 
actual place of work where the em- 
ployer carries on the business in 
which the employee is engaged.” 
Meucci v. Gailatin Coal Co., 123 A. 
766, 767, 279 Pa. 184. To same effect 
Kasavage v. State Workmen’s Ins. 
Fund, 167 A. 473, 109 Pa.Super. 231. 
(3) “A distinction exists between the 
word ‘premises,’ as used in the act, 
and the word ‘property,’ and that the 
former cannot be enlarged in its 
meaning and application so as to in- 
clude land or property outside of that 
used in connection with the actual 
premises where the employer carries 
on the business in which the employee 
is engaged.” Rotolo v. Punxsutawney 
Furnace Co., 120 A. 704, 705, 277 Pa. 
70. (4) “It includes only so much 
of the master’s property as fs neces- 
sary for the master’s business.” An- 
drisin v.. Temple Coal Co., 101 Pa. 
Super. 235, 237. 


[b] Distinguishing meaning of 
“premises” as applied to employer and 
employee respectively. — (1) ‘The 
premises must be sttch as are occupied 
by or under the control of the master 
or be the place where the master’s 
work is usually carried on; but the 
employer’s premises for the particular 
employee must ordinarily be the place 
where his duties are usually carried 
on.” Shoffler v. Lehigh Valley Coal 
Co., 139 A. 192, 193, 290 Pa. 480 [quot 
Andrisin v. Temple Coal Co., 101 Pa. 
Super. 235, 237]. To same effect Lea- 
cock v. Susquehanna Collieries Co., 98 


: 


WORKMEN’S COMPENSATION ACTS 


connection with 


Under 
to injuries sus- 


Pa.Super. 581, 585. (2) With respect 
to the death of a workman who was 
hired to do work on the surface of a 
coal mining plant and was killed when 
struck by a box car which was being 
shifted on a railroad track owned and 
used by a company other than his 
employer and which he crossed as a 
short cut at a point some distance re- 
moved from the place where his du- 
ties were regularly performed, it was 
held that his death did not occur on 
the “premises” of the employer. An- 
drisin v. Temple Coal Co., supra. 


[c] Relative nearness to, or re- 
moteness from, “premises” imma- 
terial to question.—Where employee 
when injured is not on premises on 
which operations are conducted, rela- 
tive nearness or remoteness does not 
determine question of employer's lia- 
bility. Wiles v; American Oil Co., 161 
A. 467, 105 Pa.Super. 282; Short v. 
Hughes Coal Co., 96 Pa.Super. 237. 


{d] Sidewalk.—Where it appears 
that a sidewalk adjacent to a gasoline 
filling station was used by customers 
of the station merely to drive across 
the sidewalk in passing to and from 
the pumps and there was no evidence 
that the sidewalk was occupied by the 
gas station as employer or that any 
part of its plant was located thereon 
or that customers were or could be 
served with gasoline while their cars 
were standing on the sidewalk, the 
sidewalk was not part of the filling 
station “premises” so as to make a 
death sustained by a filling station 
attendant when injured while he was 
on the sidewalk compensable. Wiles 
v. American Oil Co., 161 A. 467, 105 
Pa.Super. 282. 


[e] Injury occurring off premises 


-is not rendered compensable by reason 


of aggravation from subsequent 
working on premises.—The conten- 
tion that compensation can be recoyv- 
ered under Workmen’s Compensation 
Act (St. [1920] § 21916 et seq) for 
death of an employee, although caused 
by an accident which happened off his 
employer’s premises, because he after- 
ward worked on such premises, and 
thereby his condition became aggra- 
vated, is without merit. Shickley v. 
Philadelphia & Reading Coal & Iron 
Co., 118 A. 255, 274 Pa. 360. 


{f] Injuries held to be sustained 
within “premises” of employer.—(1) 
Injuries sustained by employees while 
they were on a road used by their 
employers to carry on the business 
and activity of coal operations were 
held to be compensable as injuries 
sustained on the “premises” of their 
employers and in the course of the 
employment. Meucci v. Gallatin Coal 
Co., 123 A. 766, 279 Pa. 184; Tolan v, 
Philadelphia & Reading Coal & Iron 
Co.; 113 A. 67,270. Pa..12. (2) Mine 
employee who slipped on path which 
led to mine entrance directly in front 
of a shanty where operating equip- 
ment of the mine was housed sus- 
tained injuries on employer’s “prem- 
ises,’ within the compensation act. 
Kasavage v. State Workmen’s Ins. 
Fund, 167 A. 473, 109 Pa.Super. 231. 


{g] Injury held not to be incurred 
within premises of employer.—(1) 
Where an injury resulting in the 
death of an employee of a coal com- 
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tained “upon the premises or at the plant” of his 
employer, it is the immediate premises upon which 
the plant of the employer is located that is meant 
rather than any lands of the employer,®? in other 
words, the word “premises,” so used, has reference 
to the territory where the business of the employer 
is actually carried on. : 
provides that compensation shall be paid for inju- 


Where a compensation act 


pany was sustained when he slipped 
and fell on a path leading to his 
place of employment, and, although 
the’ land over which the path ran 
was owned by the employer, who 
owned the land over which all other 
paths leading to the work ran, where 
the point at which the employee fell. 
was nine hundred feet from his place 
of employment, it was held that the 
accident did not occur on a part of 
the “premises” of the employer as 
contemplated by the statute, since 
the point at which the aacident oc- 
curred was not connected with the 
plant where the work of the employee 
was performed and was not maintain- 
ed or kept in condition by the em- 
ployer. Shickley v. Philadelphia & 
Reading Coal & Iron Co., 118 A. 255, 
274 Pa. 360. (2) Where an employee 
of a coal company was injured when 
he slipped and fell while coming to 
work over a path which crossed land 
belonging to his employer but at a 
point which was not part of the oper- 
ating premises of its plant, it was 
held that the injury was not sus- 
tained in the course of the employ- 
ment, since it did not occur on the 
“premises’’ of the employer as con- 
templated by the act. Short v. 
Pushes Coal Company, 96 Pa.Super. 


91. Wiles v. American Oil Co., 161 
A. 467, 469, 105 Pa.Super. 282; Feen- 
ey v. N. Snellenburg & Co., 157 A. 379, 
380, 103 Pa.Super. 284. 


“To be considered as happening on 
the ‘premises’ of employer, the acci- 
dent must have occurred on property 
owned, leased, or controlled by the 
employer, and so connected with the 
business in which the employee is en- 
gaged as to form a competent or inte- 
gral part of it.’ Feeney v. N. Snel- 
lenburg & Co., supra. To same effect 
Wiles v. American Oil Co., supra. 


92. McInerney v. Buffalo, ete. R. 
Corp., 121 N.E. 806, 225 N.Y. 180; 
Murphy v. Ludlum Steel Co., 169 N.Y. 
S. 781, 782, 182 App.Div. 139 [aff 126 
N.E:. 915, 227 N.Y. 6341. 


“Evidently the premises meant are 
not any lands which the employer 
owns, but rather the immediate prem- 
ises or grounds upon which the plant 


is located.’”’ Murphy vy. Ludlum Steel 
Co., supra. . 
[a] Rule applied.—Where a per- 


son employed as car inspector in, the 
railroad yards of his employer and 
hence a plant worker is killed by 
falling from a trestle while, with his 
employer’s permission, walking on 
the railroad right of way to his home, 
the fact that such accident happens 
while the employee is still within the 
yards does not of itself indicate that 
he was within that reasonable dis- 
tance of the point of cessation of his 
actual work where he would be pro- 
tected under the statute. McInerney 
v. Buffalo, ete., R. Corp., 121 N.E. 806; 
225 N.Y. 130. 


93. Gillette v. Rochester Vulcan- 
ite Paving Co., 230 N.Y.S. 647, 224 
App.Div. 319 [aff 164 N.E. 602, 249 N. 
Y. 608]; Murphy y. Ludlum Steel 
Co.,-169.N.Y.S. 781,-182 App.Div. 139 
[aff 126 N.E. 915, 227 N.Y. 634]. 
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ries which occur “at the plant of the employer” 
and specifically provides that “the plant of the em- 
ployer shall include the place of business of a third 
person while the employer has access to or control 
over such place of business for the purpose of carry- 
ing on his usual trade, business or occupation,” in- 
juries which oceur to a workman at a portion of 
a spur track which is indispensable to the opera- 
tion of the employer’s business may be compensa- 
ble as an injury “at the plant of the employer” 
within the contemplation of the statute.°* 
a compensation act made specifically applicable to 
work in a “mill,” it is not necessary that an in- 
jury or death to be compensable under the act be 
incurred while the employee is actually inside the 
Where it is necessary that an 
employee travel the public streets in doing the work 
he was hired to do, his place of work includes such 
public streets as he is required to traverse while 


mill buildings.®® 


[a] What constitutes plant of con- 
struction contractor—‘A construc- 
tion contractor’s plant is the place 
where he is performing his contract.” 
Gillette v. Rochester Vulcanite Pav- 
ing Co., 230 N.Y.S. 647, 224 App.Div. 
208) 321 [aff 164 N.E. 602, 249 N.Y. 


[b] Tllustration—Where a jani- 
tor was employed by a steel company 
to take care of its office building 
which together with its mill occupied 
but a portion of a large tract of land 
owned by the company and, as the 
janitor left his home which he rented 
from his employer and which was 
on a portion of tract some distance 
removed from the mill and_ office 
building, was electrocuted on his own 
front lawn by reason of the fact that 
a high tension wire maintained by 
the steel company had fallen during 
the night, it was held that his death 
was not compensable under the stat- 
ute as having occurred in the course 
of his employment, and this notwith- 
standing he was going to work at the 
time or he was at the time assisting 
his wife by carrying linen to the of- 
fice building where she too was em- 
ployed to run a restaurant for the 
steel company. Murphy v. Ludlum 
Steel Co., 169 N.Y.S. 781, 182 App.Div. 
139 [aff 126 N.B. 915, 227 N.Y. 634]. 


94, Black v. Northern Pac. R. Co., 
214 P. 82, 66 Mont. 538. 


[a] Rule applied.—Where a rail- 
road company delivered empty cars 
and transported loaded cars over a 
spur track constructed to a point near 
a coal mine, and the portion of the 
track where the mine operator placed 
loaded cars was indispensable to the 
conduct of its business, in which its 
employee was injured while attempt- 
ing to set a defective brake on a load- 
ed car which he was moving in the 
course of his employment, the injury 
occurred at the “plant” of his em- 
ployer within the meaning of the 
compensation act. Black yv. Northern 
Pac. Ry. Co., 214 P. 82, 66 Mont. 538. 


95. Pellerin v. International Cot- 
ton Mills, 248 F. 242, 245, 160 C.C.A. 
320; Boody v. K. & C. Mfg. Co., 90 A. 
859, 77 N.H. 208, L.R.A.1916A 10, Ann. 
Cas.1914D 1280. : 


“6 Mill’ . includes not only the 
buildings wherein the ‘work’ is done, 
but everything appurtenant to them, 
as a dam, flume, yard, or ways pro- 
vided for use by employees.” Peller- 
in v. International Cotton Mills, supra. 


[a] Rule applied.—(1) Under an 


WORKMEN’S COMPENSATION ACTS 


the premises of 


employment.°® 


Under 


employers’ liability act, applicable to 
employees in a mill, a carpenter, 
whose employment at times required 
him.to engage in manual labor in con- 
nection with, or in,proximity to, ma- 
chinery; is within the scope of the 
statute, although his injuries result- 
ed from a fall from a platform out- 
side of the mill building. Pellerin v. 
International Cotton Mills, 248 F. 242, 
160 C.C.A. 320. (2) Under the same 
act it was held that the drowning of 
an employee as he was outside the 
mill building removing rubbish 
which had floated down a stream into 
the intake of a water driven mill was 
within the statute. Boody v. K. & C. 
Mfg. Co., 90 A. 859, 77 N.H. 208, L.R. 
A.1916A 10, Ann.Cas.1914D 1280. 


Hazardous employments within 
compensation acts see supra § 325. 


96. Bachman v. Waterman, 121 N. 
E. 8, 68 Ind.App. 580. 


Street accidents see infra § 463. 


97. Injuries sustained while out- 
side worker is going from one place 
of work to another see infra § 440. 


Street accidents to employees whose 
work requires that they be exposed 
to dangers of street see infra § 463. 


98. Irwin-Neisler & Co. v. Indus- 
trial Commission, 178 N.E. 357, 358, 
346 Ill. 89. See cases infra this note; 
and infra text and note 99. 


“Under such circumstances the em- 
ployer may still be liable if the em- 
ployee is injured and the injury aris- 
es out of and in the course of the 
employment,” Irwin-Neisler & Co. 
v. Industrial Commission, supra. 


[a] Statutory provisions that in- 
jury be “in, on or about” premises 
held not to bar compensation.—Stat- 
utory language to the effect that the 
compensation act is not to cover em- 
ployees except while engaged “in, on 
or about” the premises where their 
services are being performed, or sim- 
ilar language, does not exclude from 
compensation cases wherein harm is 
sustained by an employee while 
away from the premises of the em- 
ployer where the nature of his em- 
ployment is such as to require that 
he be at the place where the harm is 
sustained off the premises of the em- 
ployer at the time of the injury. 
Stansberry v. Monitor Stove Co., 183 
N.W. 977, 150 Minn. 1; Leilich v. 
Chevrolet Motor Co., 40 S.W.(2d) 601, 
328 Mo. 112. 


[b] PJace of work extended.— 


doing his work.°® 


[§ 439] (2) Outside Workers; Traveling Sales- 
men or Solicitors.*’ 
ployee’s work is such that it is actually, usually, or 
customarily performed while the employee is off 
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Where the nature of an em- 


the employer, harm which befalls 


such employee while he is engaged in his work away 
from the premises of the employer may be compen- 
sable as arising out of and in the course of the 
This is particularly true of cases 
under compensation acts which distinguish between 
“plant” and “away from the plant” workers,®® and, 
under these acts, where some of the employee’s du- 
ties are to be performed on the employer’s premises 
while other duties are performed.away from the 
premises, injuries sustained while. away from the 
premises may be compensable when the injuries oc- 
cur in connection with the outside work.* 


But, 


“Where the duties of the employee 
require him to travel and visit differ- 
ent places in order that he may dis- 
charge the duties of his employment, 
his place of work is thereby enlarged 
or extended to include all the places 
to which such employee necessarily 
goes in discharging the duties of his 
employment.” In re Harraden, 118 
N.E. 142, 143, 66 Ind.App. 298. 


[ce] Cases governing injuries to 


‘employees while going to or from 


work are not applicable to a case 
wherein a transfer truck driver was 
killed after he had entered upon his 
duties for the day and was at the time 
walking toward his truck which he 
had previously left standing while 
he awaited the orders.of his employer 
to continue his work. Burton Auto 
Transfer Co. v. Industrial Accident 
Commission of California, 174 P. 72, 
37 Cal.App. 657. 


_ 99. See cases infra this note; and 
infra this section. 


[a] Nonplant workers.—(1) 
Where a nonplant worker, as distin- 
guished from a plant worker, is acci- 
dentally injured on a public street 
while performing an errand or carry- 
ing a package for his master, or while 
journeying to make a sale or to con- 
duct negotiations for his employer, 
or while returning after the perform- 
ance of his errand, the accident may 
be one “arising out of and in the 
course of his employment.” Traynor 
v..City of Buffalo, 203 N.Y.S. 590, 208 
App.Div. 216. (2) Thus, where an 
employee of a city’ park who worked 
seven hours in the daytime, while 
his fellow employees worked eight, 
and, as an additional duty, was re- 
quired to turn off the water from a 
fountain in a park after nine o’clock 
each evening, was struck by an auto- 
mobile while he was returning home 
after having turned off the water, 
it was held that he was an employee 
“away. from. thell plant/2* “ine ithe 
course of his employment,” and hence 
entitled to compensation under the 
Workmen’s Compensation Law. 
Traynor vy. City of Buffalo, supra. 


1. Gibbs v. R. H. Macy & Co., 212 
N.Y.S. 428, 214 App.Div. 335 [aff 152 
N.E. 423, 242 N.Y, 551]; Gibson v. 
New Crown Market, 203 N.Y.S. 355, 
208 App.Div. 267. 


[a] Illustrations.—(1) Store de- 
tective, struck by motorcycle, while 
returning home from court, where 
she gave testimony for her employer 
in a shoplifting case, was held to be 
injured in the course of her employ- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where the harm which befalls an employee whose 
work is usually performed off the employer’s prem- 
ises occurs while the employee is on a personal trip, 
such harm is not compensable as “arising out of the 
employment,” and this notwithstanding the employee 
is required, as an incident to his trip, to do a 
Among those em- 
ployees who are required to perform their work while 


trifling job for his employer.’ 
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ployer.’° 


away from the premises of their employer, and 


ment, under the Workmen’s Compen- 
sation Law. Gibbs v. R. H. Macy & 
Co., 212 N.Y.S. 428, 214 App.Div. 335 
[aff 152 N.E. 428, 242 N.Y. 551). (2) 
Where a butcher employed in a meat 
market, who also did some outside 
work in obtaining orders and making 
deliveries, was injured in an automo- 
bile collision while on his way to the 
market, after obtaining an order, ina 
third person’s automobile, his instruc- 
tions permitting him to use any means 
of conveyance when his own automo- 
bile was out of order, it was held, 
that his injury arose “out of and in 
the course of his employment.” with- 
in the Workmen’s Compensation Law. 
Gibson v. New Crown Market, 203 N. 
Y.S. 355, 208 App.Div. 267. 


2. Marks’ Dependents v. Gray, 167 
INGE Led  2o1eNGY 90: 


[a] Test.—‘The test in brief is 
this: If the work of the employee 
ereates the necessity for travel, he 
is in the course of his employment, 
though he is serving at the same 
time some purpose of his own. If, 
however, the work has had no part 
in creating the necessity for travel, 
if the journey would have gone for- 
ward though the business errand had 
been dropped, and would have been 
eanceled upon failure of the private 
purpose, though the business errand 
was undone, the travel is then per- 
sonal, and personal the risk.’”’ Marks’ 
Dependents v. Gray, 167 N.E. 181, 183, 
Z2oleN. Ye 90) 


{b] Street accident doctrine inap- 
plicable.—(1) “Many cases there are 
in which the perils of travel on a 
highway are so related to the em- 
ployment as to lay the basis for an 
award., ‘Street risks’ are so varied 
as to defy enumeration or prediction. 
The result at times has been that ac- 
cidents the most bizarre have been 
held to be incidental to service in the 
line of duty. We have no thought to 
detract from these decisions or to 
whittle down by exceptions the prin- 
ciple beneath them. They do not 
touch the case at hand.’’ Marks’ De- 
pendents y. Gray, 167 N.E. 181, 182, 
251 N.Y. 90. (2) “Street accidents” 
see infra §§ 463-468. 


{c] Tllustration.—Where the em- 
ployer of a plumber’s helper on hear- 
ing that he was about to drive to a 
particular town, at the end of his 
day’s work, to call for his wife who 
was visiting relatives there, asked the 
helper to take some tools along and 
to fix some faucets in the town, a 
job which would require about fif- 
teen or twenty minutes of work and 
would have been postponed if the 
helper had not been going to the 
town anyway, it was held that the 
death of the helper in a collision 
while off the premises of the employ- 
er and on the way to the town was 
not compensable since the death did 
not arise out of the employment. 
Marks’ Dependents v. Gray, 167 N.E. 
181, 251 N.Y.. 90. 


3. Bendett v. Mohican Co., 
148, 98 Conn. 544. 


[a] Illustration.—Where traveling 
[71 C. J.—45] 


120 A. 


4 


between three particular cities was 
a@ substantial part of a contract of a 
meat buyer’s employment, and the 
employer allowed this employee a 
eertain amount a month for rail trans- 
portation, and the employee with the 
employer’s knowledge and without its 
objection* frequently used his own 
automobile to make these business 
trips, it was held that an injury, 
which occurred off the premises of 
the employer, to the employee while 
so using his automobile occurred in 
the course and arose out of his em- 
ployment. Bendett v. Mohican Co., 
120 A. 148, 98 Conn. 544. 


4 Traynor y. City of Buffalo, 203 
N.Y.S. 590, 208 App.Div. 216. 


[a] Tllustration.—Under a com- 
pensation act which contains separate 
provisions governing injuries to em- 
ployees as within the course of em- 
ployment, depending on whether the 
harm sustained was suffered while 
the employee was engaged in work 
“apon the premises or plant” of his 
employer as distinguished from inju- 
ries to an employee who labors “away 
from the plant or premises” of his 
employer, injury sustained by a city 
park employee when struck by an au- 
tomobile while he was in the streets 
returning from a park where he was 
required to shut off water flowing in 
a fountain, although the scene of the 
injury was off the premises of his 
employer, was compensable as one 
sustained in the course of his employ- 
ment. Traynor v. City of Buffalo, 
203 N.Y.S. 590, 208 App.Div. 216. 


5. Western Pac. R. Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 224 P. 754). 1193 Cal. 4133 In 
re Raynes, 118 N.E. 387, 66 Ind.App. 
321. 


[a] Tllustrations.—(1) Where to 
collect accounts for his employer, 
which was engaged in selling jewel- 
ry, hardware, and miners’ supplies, 
was the exclusive purpose of the 
company’s collector in going to an- 
other city, then in going to such city 
the collector was discharging the du- 
ties of his employment so as to render 
compensable, as arising out of and in 
the course of his employment, inju- 
ries sustained while he was in the 
city and off the premises of his em- 
ployer. In re Raynes, 118 N.E. 387, 
66 Ind.App. 321. (2) Where a collec- 
tor and messenger whose duties were 
such as to require him to be away 
from the premises of the employer 
and out of doors was killed when 
struck by an automobile as he was 
riding his bicycle from his home, 
where he had gone to procure a rain- 
coat as protection from inclement 
weather, to the office of his employer, 
it was held that decedent’s death 
arose out of and in the course of his 
employment. Western Pac. R. Co. v. 
Industrial Accident Commission of 
California, 224 P. 754, 193 Cal. 413. 


6 Employers’ Indemnity Corpora- 
ton v. Felter, (Tex.Civ.App.) 264 S. 


W. 137 #42=xY[rev. on other grounds 
(Commn.App.) 277 S.W. 376]. 
{a] MTlustration. —Under a sstat- 


hours or place of labor, 
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may therefore be entitled to compensation for in- 
juries which occur to them while they are away 
from such premises are the following, buyers,” city 
park employees,‘ collectors and messengers,® 
readers,°® screen fitters,’ repairmen,*® street car con- 
ductors, and persons engaged in hauling or deliver- 
ing articles away from the premises of the em- 


meter 


ute authorizing payment of compen- 
sation for injuries received by an 
employee while engaged in the fur- 
therance of the master’s business 
whether on the employer’s premises 
or elsewhere, where an electric and 
water meter reader, having no fixed 
and using 
his own motorcycle, for which his 
employer, a city, allowed monthly 
sum, was killed by an automobile 
collision on the streets of the city, 
his death was held to be compensa- 
ble as one sustained in the ‘‘course of 
employment.” Employers’ Indemnity 
Corporation v. Felter, (Tex.Civ.App.) 
264 S.W. 137 [rev on other grounds ~ 
(Commn.App.) 277 S.W. 376]. 


7. Orange Screen Co. v. Drake, 151 
A. 486, 8 N.J.Mise. 742. 


[a] Illustration.—Where a manu- 
facturer of screens employed a fitter 
to go to various places off the premis- 
es of the employer to install or fit 
screens, injuries sustained by such 
employee while off the premises of 
the employer when struck by an auto- 
mobile while changing street cars on 
his way to install screens at a par- 
ticular place off the premises of the 
employer were held to be compensa- 
ble as injuries ‘arising out of and in 
course of employment.” Orange 
Screen Co. v. Drake, 151 A. 486, 8 N 
J.Mise. 742. 


8. Smith v. City of Hamilton, 231 
Ill.App. 482. 


[a] Thus, where it was the duty 
of a repairman of an electrical power 
company to proceed to places off its 
premises where broken lines inter- 
rupted its service and where he was 
injured when he drove into an open- 
ing in a street where a bridge had 
shortly prior thereto been washed 
away, it was held that the injuries 
sustained by him arose out of and in 
the course of his employment where 
it appeared that he was at the time 
of the injury proceeding to repair a 
reported break in his employer’s elec- 
tric lines. Smith v. City of Hamil- 
ton, 231 Ill.App. 482. 


9. Wilber v. Fonda, J. & G. R. Co., 
203 N.Y.S. 336, 208 ‘App. Div. 249. 


[a] MTllustration.—Where it was 
the duty of trolley car conductors to 
report and turn in each day’s receipts 
before nine o’clock the next morning, 
and a conductor who, instead of go- 
ing directly to the office at the end of 
the day’s run, went home to make out 
his report, and while on his way to 
the office, about an hour later, fell 
and was injured, while off the prem- 
ises of the employer, it was held, that 
the accident arose, ‘out of and in the 
course of his employment,’ within 
the Workmen’s Compensation Law. 
Wilber v. Fonda, J. & G. R. Co., 203 
N.Y.S. 336, 208 App.Div. 249. 


10. Cal.—Press Pub. Co. vy. Indus- 
trial Accident Commission of Cali- 
fornia, 210 P. 820, 190 Cal. 114; Bur- 
ton Auto Transfer Co. v. Industrial 
Accident Commission of. California, 
OSA BrP hl Cal.App. 657. 


Ga.—Roberts v. U. S. Fidelity & 
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Traveling representatives.11 


of the employer.??2 


Guaranty Co., 157 S.E. 587, 42 Ga. 


App. 668. 


Ind.—Grace Const. Co. v. Fowler, 
153 N.E. 819, 85 Ind.App. 263. 


Mich.—Klettke v. C. & J. Commer- 
cial Driveway, 231 N.W. 132, 250 
Mich. 454 [foll Deakins v. C. & J. Com- 
mercial Driveway, 231 N.W. 133, 250 
Mich. 572]. 


N.J.—Horn vy. Arnett, 102 A. 366, 
91 N.J.Law 110. ! 


Que.—Landry v. Frisco Soda Water 
Co., 62 Que.Super. 3. 


[a] Newspaper carriers.—Press 
Pub. Co. v. Industrial Accident Com- 
mission of California, 210 P. 820, 190 
Cal. 114. 


[b] Illustrations.—(1) A transfer 
truck driver, whose hours were un- 
certain and who had no regular lunch 
hour, who had loaded his truck and 
left it, as customary, in the street 
adjacent to the office during the noon 
hour, while waiting for the freight 
depot to open, and who in obeying in- 
structions to go get the truck and go 
to the depot, and while crossing the 
street, was struck and killed by an 
automobile, received an injury “aris- 
ing out of and in the course of his 
employment.’ Burton Auto Trans- 
fer Co. v. Industrial Accident Com- 
mission of California, 174 P. 72, 37 
Cal.App. 657. (2) Where a motor 
truck driver who was hired by an 
agent to make deliveries of the oil 
and gas products of his principal was 
killed when he was run down by an 
automobile as he was standing beside 
his truck and engaged in making such 
deliveries off the premises of the 
principal, this death was held to be 
compensable as one arising out of 
and in the course of the employment. 
Roberts v. U. S. Fidelity & Guaranty 
Co., 157 S.E. 537, 42 Ga.App. 668. (3) 
Where it was necessary for an ice 
wagon driver in the discharge of his 
duties in making deliveries of ice to 
eross a railroad track, which was off 
the employer’s premises, the driver’s 
death in a collision at a crossing be- 
tween the wagon driven by him and a 
railroad train was held to arise out 
of the employment, within the Work- 
men’s Compensation Act. Atlantic 
Ice & Coal Corporation v. Wishard, 
119 S.E. 429, 30 Ga.App. 730. (4) A 
person in the employment of a manu- 
facturer of liquor in delivering those 
goods with his employer’s horse and 
wagon for a salary in the form of a 
commission on the sales is entitled 
to damages when he is the victim of 
an accident while he is at work deliy- 
ering on his route, and it is not nec- 
essary under the Workmen’s Com- 
pensation Act for the accident to 
have occurred in the employer’s es- 
tablishment. Landry v. Frisco Soda 
Water Co., 62 Que.Super. 38. (5) 
Where a truck driver who while en- 
gaged in hauling paving material 
from the yards of his employer to the 
place where the material was to be 
used was killed when his loaded truck 
was struck by a street car at a point 
off the premises of the employer, this 
death was held to be compensable as 
an injury arising out of and in the 
course of the employment. Grace 
Const. Co. v. Fowler, 153 N.E. 819, 85 
Ind.App. 263. (6) Harm sustained 
by employees of a corporation engag- 


Harm sustained by 
a traveling representative of his employer may be 
compensable notwithstanding such harm is_ sus- 
tained while the employee is away from the premises 
For example the death or 
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disability of a 


ed in driving newly manufactured au- 
tomobiles from the factory to the 
point of delivery at a distant city, 
while returning to their starting 
point after having driven such auto- 
mobiles to the point of delivery, was 
held to be compensable as an injury 
arising out of and in the course of 
the employment, although the harm 
was sustained while away from the 
premises of the employer. Klettke v. 

. & J. Commercial Driveaway, 231 
N.W. 132, 250 Mich. 454 [foll Deakins 
v. C. & J. Commercial Driveaway, 231 
N.W. 133, 250 Mich. 572]. (7) Where 
it was the duty of one employed to 
assist in hauling bricks from the site 
of a place where a building was torn 
down, off the employer’s premises, 
to be delivered at the employer’s 
premises, and the employee was re- 
quired to assist at both the loading 
and the unloading of the bricks on a 
wagon that was used for the purpose, 
injuries resulting in the death of such 
employee when he slipped and fell 
from the wagon’SsS° he was riding 
thereon after unloading one load and 
returning for another load were held 
to be compensable as injuries arising 
out of or in the course of his employ- 
ment, although the injuries occur- 
red at a point off the premises of the 
employer, and in the connection it 
was said that the act of deceased in 
getting on the wagon after it was 
unloaded and riding back for another 
load was a natural act connected with 
his employment. Horn y. Arnett, 102 
A. 366, 91 N.J.Law 110. 


11. Necessity for causal relation 
between employment and harm to 
salesman injured off premises of em- 
ployer see infra note 24. 


Returning to employer’s premises 
from outside work see infra § 441. 


12. See cases infra this note; and 
cases infra note 13 et seq. 


[a] Fire insurance agent.—Where 
a fire insurance agent, whose duties 
required that he visit various agen- 
cies of his employer in two states oth- 
er than that in which his employer 
was located and where its home office 
was located, slipped on an icy side- 
walk while proceeding from his train 
to a hotel in a town in one of the 
states comprising his territory, it 
was held that the injury arose out of 
his employment within the Work- 
men’s Compensation Act. In re Har- 
raden, 118 N.E. 142, 66 Ind.App. 298. 


[b] Traveling solicitor.—Where a 
canvasser or a solicitor for a house 
furnishing establishment sustained 
injuries while off the premises of the 
employer by reason of the running 
away of an unmanageable horse 
which the employee was using to 
draw a wagon in the employer’s busi- 
ness, it was held that the injury and 
resulting death were compensable as 
“arising out of and in course of em- 
ployment.” Pisko vy. Nelson, 132 A. 
301, 4 N.J.Mise. 154. 


[c] Solicitor and supervisor of 
construction work.—Where the work 
of a supervisor and Solicitor of an 
architectural and engineering corpo- 
ration required that he be off the 
premises of his employer, injury and 
death of such employee, when the 
automobile, in which he was return- 
ing from a meeting of a school board 


whe - ee 


traveling salesman which occurs 


while he is away from the premises of his employer 
may be compensable as an injury arising out of and 
in the course of his employment.1? 
ing to a traveling salesman while he is within the 


Harm result- 


with reference to school construction 
in the interest of his employer, was 
struck by a.train at a point off the 
premises of the employer were held 
to be compensable as arising out of 
and in the course of the employment. 
Wilhelm vy. Angell, Wilhelm & Shreve, 
234 N.W.%433, 252 Mich. 648. 


13. Ill.—Solar-Sturges Mfg. Co. v. 
Industrial Commission, 146 N.E. 572, 
315 D1 352) 


Ind.—_Bachman y. Waterman, 121 
N.E. 8, 68 Ind.App. 580. 


Mo.—Leilich v. Chevrolet Motor Co 
40 S.W.(2d) 601, 328 Mo. 112; Wahlig 
v. Krenning-Schlapp Grocer Co., 29 
S.W.(2d) 128, 325 Mo. 677. 


Neb.—Perry v. Johnson Fruit Co., 
243 N.W. 655, 123 Neb. 558. 


N.C.—Parrish v. Armour & Co., 158 
S.E. 188, 200 N.C. 654. 


Pa.—Krapf v. Arthur, 95 Pa.Super. 
468 [aff 146 A. 894, 297 Pa. 304]. 


[a] Illustrations.—(1) Where a 
flour salesman was required to travel 
from one store to another within a 
certain city soliciting orders and 
making collections for his employer 
and was accustomed to telephone, 
from his home to his employer’s office 
before it closed for the day, the or- 
ders which he had received, and while 
proceeding either to call on another 
customer or proceeding to his home 
toward the close of a day’s work he 
was struck by an automobile as he 
crossed a Street and died as a result 
of the injuries sustained, it was held 
that his death was compensable as 
one which arose out of and in the 
course of the employment. Bachman 
v. Waterman, 121 N.E. 8, 68 Ind.App. 
580. (2) Accident causing death of 
salesman and collector killed by train 
while going to call on custome: at 
about 5:15 P. M. was held to arise out 
of and in the course of the employ- 
ment. Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d) 128, 325 Mo. 
(REN CED) Where one, employed to 
sell ice cream cang and tubs in a cer- 
tain area, was allowed an expense ac- 
count to be used, among other things, 
to purchase cigars for his customers, 
and was injured when he was struck 
by a street car as he was crossing a 
street in his territory while return- 
ing from purchasing cigars to give 
to a prospective customer, his inju- 
ries were held to “arise out of and in 
course of employment,” within the 
Workmen’s Compensation Act. Solar- 
Sturges Mfg. Co. v. Industrial Com- 
mission, 146 N.E. 572, 315 Ill. 352. 
(4) Death of traveling salesman from 
carbon monoxide gas poisoning while 
changing a tire on his employer’s au- 
tomobile in a garage in the rear of 
the salesman’s home and off the prem- 
ises of the employer, preparatory to 
his making a trip for the employer, 
was held to be compensable as. an 
injury which had “arisen out of and 
in course of employment.” lLeilich 
v. Chevrolet Motor Co., 40 S.W.(2d) 
601, 328 Mo. 112. (&) Death of trav- 
eling Salesman fof fruit company, 
from burns received when clothing 
caught fire while off the premises of 
his employer and repairing his auto- 
mobile which he used in his employ- 
ment, “arose out of and in course of 
employment,” where the act of repair- 
ing the automobile was an act inci- 
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territorial zone allotted to him may constitute a 
compensable injury arising out of or in the course 
of his employment,'* and he is for this purpose 
to be regarded as within his allotted territory when 
harm befalls him while he is on the way from one 
place to another within the territory where he is 
For example, where a travel- 
ing salesman is required to call on stores within 
specified towns which are within a certain area, it 
is not necessary that the harm, to be compensable, 
occur within the territorial limits of the individual 
towns wherein such stores are located, but, on the 


required to work.+® 


dental to decedent’s employment and 
preparatory to the use of the automo- 
bile in such use. - Perry v. Johnson 
Fruit Co., 243 N.W. 655, 123 Neb. 558. 
(6) Salesman of a meat packing com- 
pany injured in automobile accident 
while off the premises of the employ- 
er and on his way to visit a custom- 
er was injured by an accident ‘‘aris- 
ing out of and in course of employ- 
ment,’ notwithstanding deviation 
from direct route in order to purchase 
cigars to give to the customer. Par- 
rish v. Armour & Co., 158 S.E. 188, 
200 N.C. 654. (7) Under a compensa- 
tion act specifically defining ‘‘course 
of employment” so as to include in- 
juries sustained while the employee 
is actually engaged in the further- 
ance of his employer’s’ business 
whether on the employer’s premises 
or elsewhere, injury to a traveling 
salesman, while he is off the prem- 
ises of his employer but on a trolley 
to the office of his employer to make 
a report of a two-day trip, was held 
to have been sustained in the course 
of employment, althowgh the em- 
ployee went home at the end of the 
second day. Krapf v. Arthur, 95 Pa. 
ey 468 [aff 146 A. 894, 297 Pa. 


14. See case infra note 15. 


[a] Rules governing injuries to 
employees going to or from work in- 
applicable.—‘“‘The applicant herein 
eontends that the case falls within 
the rule that an employee cannot re- 
cover for injuries sustained by him 
while going to or from his work, and 
cites authorities which in general up- 
hold such doctrine. But the facts in 
this case do not exactly fit with those 
authorities. At any rate, other au- 
thorities are to the effect that where 
the workman is acting about his mas- 
ter’s business, the fact that he re- 
ceives an injury while traversing the 
highway will not preclude a recoy- 
ery; but, if it be shown that the in- 
jury arose out of and in the course 
of the employment, the employee is 
entitled to compensation for the in- 
jury received by him.”’ Real Silk Ho- 
siery Mills, Inc. v. Industrial Acci- 
dent Commission of California, 260 
P. 807, 86 Cal.App. 189. 


{b] Occurrence of injury before 
reporting for duty immaterial.—(1) 
that the injury which was sustained 
by a saleswoman in her own terri- 
tory occurred in the morning at a 
time prior to the time fixed for the 
regular hours of the particular em- 
ployee was held to be immaterial to 
injury 
arose out of and in the course of her 
employment, especially where it ap- 
peared that her employer well knew 
her custom to start out earlier in the 
morning and had through its manager 
publicly commended such _ practice 
on the part of the injured employee 
and had urged that other sales-people 
of her employer similarly employed 
should follow te example in this re- 
spect. Real Silk Hosiery Mills v. In- 
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Moreover, there 
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dustrial Accident Commission of Cal- 
ifornia, 260 P. 807, 86 Ccl.App. 189. 
(2) Where the duties of a soliciting 
salesman did not require that he go 
first to the employer’s premises be- 
fore calling on customers, injuries 
sustained while on his way to call on 
the first customer were held to “grow 
out of’ and were “incidental to his 
employment” within the meaning of a 
compensation statute. U.S. Casualty 
Co. v. Superior Hardware Co., 184 N. 
W. 694, 175 Wis. 162. 


[c] Illustrations.—(1) Where a 
saleswoman or solicitor who was as- 
signed to a restricted territory, in 
which she happened to live and in 
which her employer’s office happened 
to be located, was injured after leayv- 
ing her home and proceeding on foot, 
to visit a regular customer, who was 
located in the saleswoman’s district 
but in a direction opposite to the one 
she would take if she were going to 
her employer’s office, it was held that 
the injury sustained was one arising 
out of and in the course of her em- 
ployment. Real Silk Hosiery Mills 
v. Industrial Accident Commission of 
California, 260 P. 807, 86 Cal.App. 189. 
(2) A soliciting salesman who was 
injured on the street off the premises 
of the employer and while on his way 
to make his first call of the day ona 
customer, was “performing services 
growing out of and incidental to his 
employment,” within the meaning of 
the quoted words in a workmen’s 
compensation act. U.S. Casualty Co. 
v. Superior Hardware Co., 184 N.W. 
694, 175 Wis. 162. 


15. See case infra note 16. 


[a] That salesman is traveling for 
purpose of increasing his own earn- 
ings immaterial.—That salesman 
working on commission was driving 
from a state wherein he had been 
working to another state which was 
also in his territory in the hope of 
finding better trade, and therefore of 
increasing his own earnings, did not 
exclude an accident sustained while 
so traveling from the operation of 
the Workmen’s Compensation Act, as 
in promoting his own interests he 
advanced those of the employer. 
New Amsterdam Casualty Co. v. Sum- 
rell, 118 S.E. 786, 30 Ga.App. 682. 


{b] As affected by right to choose 
route.—(1) Where a traveling sales- 
man’s routes, in a city which consti- 
tuted his territory, were of his own 
choosing, and if anything off his route 
required his attention it was his duty 
to attend to it, and he had matters 
left over from another day which may 
have made it necessary for him to 
leave his route and attend to those 
matters in a part of the city where 
he was injured by a street car, while 
off the premises of his employer, the 
inference that his injuries “arose out 
of and in the course of his employ- 
ment” within the Workmen’s Com- 
pensation Act, was held to be war- 
ranted. Capital Paper Co. v. Conner, 
144 N.E. 474, 81 Ind.App. 545. (2) 
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contrary, the harm may be regarded as arising out 
of or in the course of the salesman’s employment 
when oceurring while the salesman is traveling from 
one town to another within the specified area.*® 


is authority to the effect that the 


harm which befalls a traveling salesman while away 
from the premises of his employer may be com- 
pensable when the harm is sustained, at any point 
at which he may be, after he has started out from 
the place where he lives to see an expected cus- 
On the other hand, it has been held that 
harm which befalls a salesman, while he is off the 


Question whether ‘injury .o outside 
worker arose out of and in course of 
employment as determined by choice 
of way see infra note 25. 


_ 16. Kennedy v. Hull & Dillon Pack- 
a Co:, 285 P. 536, 537, 538, 139 Kan. 


“Tf his duties as a travelling sales- 
man required him to travel over the 
highway where he was killed, with its 
well-known hazards, one of which he 
encountered, the accident should be 
regarded to be in his working place 
and in the course of his employment.” 
Kennedy v. Hull & Dillon Packing 
Co., supra. 


“The place of work was not the 
boundaries of towns where orders 
were solicited or collections made.” 
Kennedy v. Hull & Dillon Packing Co., 
supra. 


[a] Distinguished from case of 
factory worker.—‘‘His employment 
differs from one employed in the fac- 
tory who might have been injured on 
his way to the factory where his 
work was to be performed.’’ Kenne- 
dy v. Hull & Dillon Packing Co., 285 
BPi'536) 533) 130 Kant vo? 


[b] Tllustration.—W here the 
boundaries of the territory of a trav- 
eling salesman for a packing company 
were not definitely fixed nor were the 
highways over which he was to travel 
in soliciting orders and making col- 
lections in certain towns definitely 
prescribed, and it was left to him to 
determine the roads he would take 
to reach the area wherein those towns 
were located from the town where 
he resided and where the headquar- 
ters of his employer were located, his 
death which occurred by coming in 
contact with high voltage wire -while 
on a highway and on the way to the 
area wherein he was to work was held 
to be compensable as having arisen 
out of and in the course of his em- 
ployment. Kennedy v. Hull & Dillon 
Packing Co., 285 P. 536, 130 Kan. 191. 


17. Harby v. Marwell Bros., 196 N. 
Y.S. 729, 2038 App.Div. 525 [aff 139 N.B. 
TAl,, 285- NoYes 5044. 


[a] In discussing one of such cas- 
es it was said: (1) ‘‘Daily he went 
to one town or another; his place of 
work was migratory. His contract 
was to travel to see customers. If 
his work did not begin until he 
reached the town in which he was 
to visit a customer, the question re- 
emains: At what point in that town 
did it begin? Certainly not at the 
corporate limits, or the station. He 
would probably travel into the town 
by the same conveyance by which 
he reached the limits, and when he 
reached the station he had still fur- 
ther to go to reach his first customer. 
Did he begin work when he reached 
the business place of the first hoped- 
for’ customer? And, if so, did his 
work cease when he had finished with 
that customer and not begin until he 
reached the next in the same town? 
It seems logically we must so hold, 
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premises of his employer and is also outside the 
territory assigned to him, may not constitute an ac- 
cident arising out of and within the course of his 
employment so as to be compensable,'® and it has 
similarly been held that harm which befalls a travel- 
ing salesman while off the premises of the employer 
and while the salesman, after completing his work 
for a particular day, is on his way home is not 
compensable as an injury arising in the course of his 
Under a statute making compen- 
sable injuries sustained by an employee while the 
employee is engaged in the furtherance of his mas- 
ter’s business whether on the employer’s premises 


employment.'® 


if we hold that his work did not begin 
until he reached his customer’s place 
of business.’ Harby v. Marwell 
Bros a lLOGRNaYe oS.) 02950 730512038 cpp: 
Div; 525 [aff 139) N.E.2711, 235 N.Y. 
504]. (2) “A traveling man, working 
upon commission, begins his work 
when he leaves his home, or the place 
where he lives or passes the night, to 
visit directly a customer. If he 
starts out on some matter for him- 
self, though intending later to see 
a customer, his work does not begin 
until he starts for his intended cus- 
tomer. He makes these trips to his 
customers directly under the employ- 
ment; his traveling is necessarily 
contemplated by his employer and by 
the insurance carrier. His place of 
work is not limited by the employer’s 
premises, but he is in the course of 
his employment away from the plant 
of his employer, doing his duty to 
his employer, at all times while he is 
directly seeking customers for his 


employer.” Harby v, Marwell Bros., 
supra. 
[b] Ilustration.—Where a sales- 


man for a wholesale grocery house 
which was located in Brooklyn, N. Y., 
was required to call upon customers 
in certain towns or cities in the state 
of New Jersey and was killed early 
one morning by a train in Arlington, 
N. J., where he lived and which he 
was leaving to call upon customers 
in one of the cities in his territory, it 
was held that his death was compen- 
sable as sustained in the course of his 
employment. Harby v. Marwell 
Bros., 196 N.Y.S. 729, 203 App.Div. 
525 [aff 1389 N.E. 711, 235 N.Y. 504]. 


18. Hall v. Austin Western Road 
Machinery Co., (Neb.) 250 N.W. 258. 


[a] Mfllustration.—Where a _ sales- 
man of road machinery who was as- 
Signed certain territory in the state 
of Nebraska was killed in an acci- 
dent which occurred in the state of 
Iowa where he lived and where he 
was at the time, during a week-end 
at home, participating in an arrange- 
ment of his with an advertising com- 
pany and a lubricating oil company 
to have his picture taken with the 
road machinery for advertising pur- 
poses, it was held that his death was 
not compensable. Hall vy. Austin 
Western Road Machinery Co., (Neb.) 
250 N.W. 258. 


19. Covey-Ballard Motor Co. v. In- 
dustrial Commission, 227 P. 1028, 64 
Utah 1. 


[a] MT lustration.—Where salesman 
of an automobile company, who was 
. paid on commission basis and con- 
trolled his own activities, was injured 
while off the premises of his employ- 
er, when he had no prospective cus- 
tomer in view and while riding home 
in his own automobile, after attend- 
ing a meeting in the office of the em- 
ployer, it was held that the injury 


WORKMEN’S COMPENSATION ACTS 


was not compensable as “arising in 
course of employment.’’ Covey-Bal- 
lard Motor Co, v. Industrial Commis- 
sion, 227 P. 1028, 64 Utah 1. 


Injuries sustained while going to 
or om work generally see infra §§ 
443-451. 


20. Adtna Life Ins. Co. v. Burnett, 
(Tex.Commn.App.) 283 S.W. 783 [rev 
(Civ.App.) 2738 S.W. 322]; Wynn v. 
Southern Surety Co., (Tex.Civ.App.) 
26 S.W.(2d) 691. 


[a] Illustrations.—(1) Where a 
traveling salesman for a baking pow- 
der company had placed a shotgun 
in his automobile for the purpose of 
shooting doves and was injured while 
attempting to remove the gun from 
the automobile while off the premis- 
es of the employer and in preparing 
to start out on a trip to sell his em- 
ployer’s products, it was held that 
his injury was not compensable as 
one “having to do with and originat- 
ing in work of employer” within the 
statute. Adtna Life Ins. Co. v. Bur- 
nett, (Tex.Commn.App.) 283 S.W. 783 
[rev = (Civ. App:), 273 S.W.. 3227, <(2) 
Where a traveling salesman was 
struck by an automobile between 6 
and 7 o’clock on Sunday evening while 
off the premises of his employer and 
as he was proceeding to his hotel 
after his evening meal, he was held 
not to be acting in the ‘‘course of em- 
ployment” within the statute. Wynn 
v. Southern Surety Co., (Tex.Civ.App.) 
26 S.W.(2d) 691. 


21. MHarivel v. Hall-Thompson Co., 
120 A. 603, 98 Conn. 753; Stansberry 
v. Monitor Stove Co., 183 N.W. 977, 
150 Minn. 1, 20 A.L.R. 316. 


[a] Rule and limitations thereof 
Stated.—‘The ordinary injury to a 
salesman in a hotel would fall within 
the risks of his employment provid- 
ed his stay in the hotel was made in 
the course of his business and at the 
time of his injury he was not then en- 
gaged upon his own business, con- 
venience, or pleasure.’’ MHarivel v. 
Hall-Thompson Co., 120 A. 603, 605, 
98 Conn. 753. 


[b]. Discussion.—“If the salesman 
lodged and boarded on the premises 
of his employer, it would be conceded 
that his employment continued dur- 
ing this period. There can be no dif- 
ference in principle between the fur- 
nishing of lodging and board by the 
employer upon his own premises or 
upon the premises of another. The 
hotel lodging furnished by the defend- 
ant to the claimant was its own for 
the time being, which it supplied to 
its salesman. The salesman was not, 
when injured, engaged upon the imme- 
diate duties of his employment, but he 
was doing something which was inci- 
dental to such employment. The sery- 
ant in a household when asleep is not 
then engaged upon her employment, 
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or elsewhere, injuries sustained by a traveling sales- 
man while off the premises of the employer and while 
doing an act having no connection with the em- 
ployer’s business is, of course, not compensable.?° 
Where the employment of a traveling salesman is 
such that he is required to take lodging at a hotel, 
injuries, sustained on the hotel premises while he 
is lodging there temporarily may be compensable 
as injuries arising out of and in the course of his 
employment,?1 although compensation has been de- 
nied for injuries sustained on hotel premises where 
a traveling saleswoman had taken temporary lodg- 
ing,”? and compensation has been denied for inju- 


but she is doing something incident to 
it. Her employer*provides her with 
means of rest and preparation for 
the next day’s work. Whether he 
provides this in his home or in an 
adjoining hotel is immaterial. She 
is in his employ during the period 
of rest, whichever place it be passed 
in, for her employment is a continu- 
ous one. Between the salesman 
whose lodging and board is paid for 
by the employer and the servant who 
is treated in the same way there is 
no substantial difference, except that 
in the extent of the time of work and 
in the intensity and quality of the 
work the work of the salesman ordi- 
narily surpasses that of the servant.’ 
Harivel v. Hall-Thompson Co., 120 A. 
603, 604, 98 Conn. 753. 


[ec] MTlustrations.—(1) Where a 
traveling salesman working under a 
contract providing for payment of a 
weekly salary and commissions, 
transportation, and hotel bills went 
to a_hotel for lodgings and was in- 
jured in attempting to escape when 
the hotel caught fire at night, it was 
held that the injury was one “arising 
out of and in course of employment,” 
there being a causal connection be- 
tween the injury and the employment, 
and the injury having occurred with- 
in the period of employment at a 
place where he reasonably might be 
while reasonably fulfilling his duties. 
Harivel v. Hall-Thompson Couel20na: 
603, 98 Conn. 753. (2) Where a travel- 
ing salesman, obliged to stop at ho- 
tels in the course of his travel and to 
furnish his employer with a list of 
the cities on his itinerary, the names 
of the hotels at which he is to stop, 
and the time he is to be at each hotel, 
is killed while attempting to escape 
during a fire in one of such hotels in 
which he is stopping within his terri- 
tory, compensation may be recovered 
as this is an injury arising out of 
and in the course of the employment 
within the statute. Stansberry v. 
Monitor Stove Co., 183 N.W. 977, 150 
Minn. 1, 20 A:-L.R. 316. 


22. Jakeway v. John V. Bauer Co., 
218 N.Y.S. 193, 218 App.Div. 302; Kass 
v. Hirschberg, Schutz & Co., 181 N.Y. 
S. 35, 191 App.Div. 300. 


[a] Hotel rather than room re- 
garded as home.—Hotel, and not room, 
is “home,” within the rule that a 
salesman is in the course of his em- 
ployment from the time he leaves 
home until he returns. Jakeway v. 
John V. Bauer Co., 218 N.Y.S. 198, 218 
App.Div. 302. a2 


[b]_ Ilustrations.—(1) Injury sus- 
tained by a traveling saleswoman 
when she fell in an darkened portion 
of a hotel where she had made ar- 
rangements for temporary quarters 
and where the injury was sustained at 
a time when she was in the act of se- 
lecting a room for lodging was held to 
be not compensable as an injury aris- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ries sustained by a salesman when he was injured 
at a hotel at which he had taken lodging for an 
indefinite time, under a statute providing for the 
payment of compensation for injuries to an em- 
ployee while he is performing service growing out 
of and incidental to his employment and is acting 
within the course of his employment as such.?* 
Where harm overtakes a salesman solicitor or col- 
lector while he is off the premises of his employer 
but in a territorial area where he has a right to be 
by reason of his employment, it is nevertheless not 
compensable as arising out of the employment where 
there is no causal relation between the employment 
and the harm.?* 


As determined by choice of way. Where an em- 
ployee whose work requires that it be performed 
off the premises of the employer is injured while in 
the performance of his duties, the mere fact that 
he was on one road rather than on another which 
he might have used does not prevent the injury 
from being one sustained in the course of his em- 
ployment, and this particularly where there is no 
showing that others similarly employed by the 
particular employer were not privileged to select 
the road they would use to perform their duties, 
and where the employer knew of the practice of the 
employee to use a particular road and acquiesced 
eaten 


ing out of and in the course of her em- 
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[§ 440] (3) Going from One Place of Work to 
Another. Harm sustained by an employee while 
going from one place of work on the premises of 
the employer to another place of work thereon may 
be compensable as an injury arising out of and in 
the course of the employment.?® Although harm 
which befalls an employee while off the premises of 
his employer but in going from the employer’s prem- 
ises at one place to separate premises of his re- 
moved from the first premises may be compensable 
as an injury arising out of and in the course of the 
employment,?7 where a workman is employed to 
perform services on the premises of two distinct em- 
ployers whose premises are removed from each other, 
and is injured while off the premises of both em- 
ployers but on the way from the premises of one 
employer to those of the other, it has been held that 
such injury is not compensable as one arising out 
of and in the course of the employment of the 
employer whose premises the employee has left, par- 
ticularly where the injury occurs at a place which 
is neither maintained nor provided by such em- 
ployer.28 Where the nature of an employee’s du- 
ties is such as to require that his work be performed 
off the premises of his employer and that the em- 
ployee be required to move from one place off the 
premises to another place off the premises in order 
to perform such duties, harm, sustained while thus 
moving from place to place, may be compensable”? 


28. 


ployment. Jakeway v. John V. Bauer 
Co., 218 N.Y.S. 193, 218 App.Div. 302. 
(2) Where a traveling salesman, who 
was temporarily staying. at a_ hotel, 
died from the escape of gas while at 
the hotel through the negligence of 
the hotel management, this death was 
held not to be compensable as one 
arising ‘‘out of and in the course of 
employment,” within the Workmen’s 
Compensation Law, since the hotel, in 
contemplation of law was to be re- 
garded as a temporary home. Kass v. 
Hirschberg, Schutz & Co., 181 N.Y.S. 
35, 191 App.Div. 300. 


23. Forman v. Industrial Accident 
Se reiow 160 P. 857, 31 Cal.App. 


[a] Illustration.—The Workmen’s 
Compensation Act does not cover in- 
juries at night in a hotel fire to a 
real estate salesman whom his em- 
ployer directed to go to the city of the 
accident and to remain there indefi- 
nitely in order to sell real estate on 
commission. Forman vy. Industrial 
Accident Commission, 160 P. 857, 31 
Cal.App. 441. 


24 SBraley’s Case, 129 N.E. 420, 
237 Mass. 105; Hewitt v. Casualty 
Coe of “America,” 113 -N:B) 5725" 225 


Mass. 1, L.R.A.1917B 249. 


{a] Tllustrations.—(1) Where a col- 
lector of industrial insurance premi- 
ums for a life insurer was also per- 
mitted to sell ordinary insurance, and, 
while leaving a street car at a point 
off the premises of his employer when 
going to his office to report before go- 
ing out on his collection route, turned 
his ankle and was injured, it was held 
that, assuming that he was injured 
in the course of his employment, there 
was no causal connection between his 
work and his injury. Braley’s Case, 
129 N.E. 420, 237 Mass. 105. (2) In- 
jury to a life insurance agent from 
the overturning of an automobile off 
the premises of the employer and 
while the agent was riding with a 
prospective customer, at his invita- 
tion, to explain a policy, did not arise 


7 


out of the employment, within the 
Workmen’s Compensation Act since 
this injury was not “occasioned” by 
the agent’s employment. Hewitt v. 
Casualty Co. of America, 113 N.E. 572, 
225 Mass. 1, L.R.A.1917B 249. 


25. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114. 


{a] Newspaper carrier.—Where a 
newspaper carrier was injured by the 
overturning of his motor cycle as he 
was carrying cream for a creamery 
and newspapers for a publishing com- 
pany, it was held that the injury was 
sustained within the scope of his em- 
ployment as to the company, although 
he was on one road instead of another 
where it appeared that either road 
was a reasonable road to be used, in 
the absence of instructions to the 
contrary. Press Pub. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 210 P. 820, 190 Cal. 114. 


26. Upton v. Great Central Rail- 
way, [1924] A.C. 302, W.C.&I. 21. 


[a] Tllustration.—Where a rail- 
road employee was sent from one sta- 
tion on the line to another station 
thereon in order to do a job nearby 
and was fatally injured when he slip- 
ped and fell on the station platform 
of the latter station as he was about 
to take a train back to the station 
from which he started, after he had 
finished the job, it was held that the 
injury was compensable as one aris- 
ing out of and within the course of 
employment. Upton v. Great Central 
Railway, [1924] A.C. 302, W.C.&I. 21. 


27. Pizez v. Schultz, 261 N.Y.S. 198, 
236 App.Div. 552. 


[a] TIllustration.—Compensation in- 
surance policy was held to cover the 
death of a manufacturer’s employee 
sustained in a motor collision, while 
transporting material from the em- 
ployer’s shop to the employer’s resi- 
dence, where the employee was doing 
the same work as he was employed 
to do at the shop. Pizez v. Schultz, 
261 N.Y.S. 198, 286 App.Div. 552. 


Boatright v. Georgia Casualty 
Co., (Tex.Civ.App.) 277 S.W. 802. 


[a] MTlustration.—Where workman 
was employed by two parties, injury 
while off the premises of both and on 
the way from the premises of one to 
the other was held not to have arisen 
in the course of his employment of 
the former employer where the way 
used to reach the premises of the lat- 
ter employer was not provided by the 
former employer. Boatright v. Geor- 
gia Casualty Co., (Tex.Civ.App.) 277 
S.W. 802. 

29. Ind.—Matlon y. Matlon, 175 N. 
E. 369, 92 Ind.App. 350. 


Iowa.—Pace v. Appanoose County, 
168 N.W. 916, 184 Iowa 498. 


_ Mich.—Widman v. Murray Corpora- 

tion of America, 222 N.W. 711, 245 
Mich. 332; Kunze v. Detroit Shade 
Tree Co., 158 N.W. 851, 192 Mich. 435, 
L.R.A.1917A 252. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Herron, (Civ.App.) 29 S.W.(2d) 524. 


Wash.—Burchfield v. Department of 
Labor and Industries, 4 P.(2d) 858, 
165 Wash. 106. 


[a] Transportation.—(1) Employ- 
ers’ acquiescence authorizes, even 
without specific instructions, the use 
of private automobiles for transporta- 
tion from one job to another, justify- 
Ing compensation for injuries while 
being thus transported. Matlon v. 
Matlon, 175 N.E. 369, 92 Ind.App. 350. 
(2) Furnishing and selection of trans- 
portation as affecting right to com- 
pensation for injuries sustained while 
going to or from work generally see 
infra §§ 446-448. 


_ [b] Mlustrations.—(1) Bricklayers, 
injured at railroad crossing while 
traveling from one job to another in 
a coemployee’s automobile under a 
foreman’s direction, were held to be 
entitled to compensation. Matlon v. 
Matlon, 175 N.E. 369, 92 Ind.App. 350. 
(2) Where one contracted with a 
county to do road grading work with 
an engine, man and team for a certain 
Sum per day, an injury to him while 
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as having been sustained in the course of the em- 
ployment or as arising out of and in the course of 
employment, or both, as the case may be. 

[§ 441] (4) Returning to Employer’s Premises 
Injuries sustained by em- 


from Outside Work.®° 


moving a grading engine from one 
place in a road to another part of the 
work was one’ arising out of and in 
the course of the employment.’”” Pace 
v. Appanoose.County, 168 N.W. 916, 
184 Iowa 498. (3) Where the duties 
of an employee to be performed off 
the premises of his employer were 
such as to require that he travel from 
city to city, outside of the city where 
the home office of his employer was 
located, and he was injured while ona 
train, as a passenger, as°a condition 
of employment, and en route from one 
such city to another, it was held that 
the injury thus sustained was com- 
pensable as an injury arising out of 
and in the course of his employment. 
Widman v. Murray Corporation of 
America, 222 N.W. 711, 245 Mich. 332. 


(4) Where a tree strgeon was re-, 


quired by his employment to ride a 
street car as he went from place to 
place to do his work off the premises 
of his employer, it was held that in- 
juries sustained by him at a point 
where he was waiting to board’ a 
street car for this purpose were com- 
pensable as arising out of and in the 
course of his.employment. Kunze v. 
Detroit Shade Tree Co., 158 N.W. 851, 
192 Mich. 485, L.R.A.1917A 252. (5) 
Where a member of an itinerant gang 
of workmen, who were hired to do 
jobs at various points off the premis- 
es of their employer which was a 
power and light company, died as a 
result of injuries sustained when his 
motor cycle, which he was riding to 
another job after his gang had fin- 
ished the previous job, was struck by 
an automobile, it was held that these 
injuries were sustained in the course 
of the employment. Texas Employ- 
ers’ Ins. Ass’n v. Herron, (Tex.Civ. 
App.) 29 S.W.(2d) 524. (6) Where it 
was the duty of a stevedore’s crew 
to move from port to port, they were 
‘in course of employment’ while en 
route so that an injury sustained 
while en route and off the premises 
of the employer was held to be cOm- 
pensable. Burchfield v. Department 
of Labor and Industries, 4 P.(2d) 858, 
165 Wash. 106. 


30. Hahbitually inside worker re- 
turning to premises from outside 
work undertaken under specific direc- 
tion of employer see ‘infra § 442. 


31. Conn.—Kinsman v. Hartford 
Courant Co., 108 A. 562, 94 Conn. 156. 


Ga,—Integrity Mut. Casualty Co. v. 
Jones, 126 S.E. 876, 33 Ga.App. 489. 


Ill.—Landon v. Industrial Commis- 
sion, 173 N.E. 49, °341 Ts -51; J. E. 
Porter Co. v. Industrial Commission, 
:138 N.E.: 652, 301 Ill. 76. 


‘Iowa.—Marley v. Orval P. Johnson 
& Co., 244 N.W. 833, 215 Iowa 151, 85 
A.L.R. 969. 


‘Mass:—-Higgins’ Case, 187 N.E. 592; 
In re Sanderson’s Case, 113 N.E. 355, 
224 Mass. 558. 


Mich.—Merriman vy. Manning, Max- 
well & Moore, 232 N.W. 409, 251 Mich. 
318; Dennis v. Sinclair Lumber & Fuel 
Co., 218 N.W. 781, 242 Mich. 89. 


Minn.—Meyer v. Royalton Oil Co., 
208 N.W. 645, 167 Minn. 515; Work- 
man v. Endriss, 204 N.W. 641, 164 
Minn. 199. 


N.J.—Price v. Price, 154 A. 323, 9 
N.J.Misce. 435 [aff 162 A. 575, 109 N. 
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J.Law 349]. 


N.Y.—Gibson v. New Crown Mar- 
ket, 203 N.Y.S. 355, 208 App.Div. 267. 


Pa.—Zapos v. Demas, 161 A. 758, 
106 Pa.Super. 183. 


Tex.—Hartford Accident & Indem- 
nity Co. v. Durham, (Civ.App.) 222 
S/W. 275. 


Wis.—City of Milwaukee v. Fera, 
174 N.W. 926, 170 Wis. 348. 


[a] Traveling salesmen.—(1) 
Where a traveling salesman arrived 
at his home from the business of his 
employer about 11:40 A. M., stopped 
for lunch, and started-to walk to the 
employer’s factory to report sales and 
settle up for the week, turn in ex- 
pense account, collect his salary, and 
get instructions for the next week, 
and was injured by an automobile 
while boarding a street car, it was 
held that his, injuries arose out of 
and in the course of the employ- 
ment, within the Workmen’s Compen- 
sation, Act. J. E. Porter Co. v. In- 
dustrial Commission, 133 N.E. 652, 301 
Ill. 76. (2) “The fact that he found 
it convenient on his way to the of- 
fice to get his lunch at his home and 
stopped there for that purpose is not 
sufficient of itself, to take the acci- 
dent out of the provisions of the 
Workmen’s Compensation Act.” J. E. 
Porter Co. v. Industrial Commission, 
supra. (3) Where a traveling sales- 
man was instructed at the time he 
left his employer’s office to return 
there at a specified date in order to 
perform a specified service and was 
killed while on his way to the em- 
ployer’s office in pursuance of the in- 
structions received, it was held that 
the fatal injury was compensable as 
within scope of his employment as a 
matter of law. Adtna Life Ins. Co. v. 
Schmiedeke, 213 N.W. 292, 192 Wis. 
574. (4) Injuries to traveling sales- 
men while away from employer’s 
premises generally see supra § 439. 


[b] Employer’s practice of limit- 
ing time within which employee shall 
be paid in returning immaterial.—(1) 
Notwithstanding an established prac- 
tice of an employer engaged in cart- 
ing that, where a truck because dis- 
abled outside the city where the prem- 
ises of the employer were located, 
the driver was allowed but a half 
hour of time with pay in returning to 
the city, such driver may be within 
the course of employment when in- 
jured off the premises of the employer 
but where the injuries for which com- 
pensation is sought were sustained 
after the period for payment of wages 
had elapsed. Landon v. Industrial 
Commission, 173 N.E. 49, 341 Ill. 51. 
(2) Thus a driver, outside city limits 
with a disabled truck and injured 
while returning after three hours, 
was held to be “in course of employ- 
ment.’”” Landon y. Industrial Commis- 
sion, supra. (3) Injuries to a sales 
engineer, occurring while he was on 
his way to his employer’s office on a 
Sunday morning as expressly direct- 
ed by his employer, ‘‘arose out of and 
in course of employment.’ Merriman 
v. Manning, Maxwell & Moore, 232 N. 
W. 409, 251 Mich. 318. 


[c] Ilustrations.—(1) Where a 
newspaper reporter was required to 
cover a suburban territory and, while 
traveling in a trolley car from his 
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ployees while they are off the premises of their em- 
ployers but while en route thereto from work which 
they are required to do off the premises may be com- 
pensable as injuries arising out of and in the course 
of employment,*! but harm which results to an em- 


suburban news territory to the city 
where the newspaper office was lo- 
cated to deliver a story he had writ- 
ten, was fatally injured while extend- 
ing his head out of a window to get 
a better view of certain aéroplane 
flights for the purpose of reporting 
the event, the injuries arose out of 
and in the course of his employment 


within the Workmen’s Compensation 


Act. Kinsman v. Hartford Courant 
Co., 108 A. 562, 9% Conn. 156. (2) 
Where a laborer who was employed 
to assist in hauling logs on an au- 
tomobile from a Swamp to the em- 
ployer’s sawmill, and who was per- 
mitted by the employer to ride on the 
truck when going to the mill from 
the swamp and was, when so riding, 
in discharge of his duties, injured by 
falling therefrom, the injury was held 
to be one which arose out of and in 
the course of employment. Integrity 
Mut. Casuaity Co. v. Jones, 126 S.E. 
876, 83 Ga.App. 489. . (3) Fatal in- 
jury to employee of a cement contrac- 
tor, run over. by his own automobile 
after cranking it to go from a place 
of work off the employer’s premises 
to a yard maintained by the employer, 
“arose out of and in the. course of 
his employment.”’ Marley v. Orval P. 
Johnson & Co., 244 N.W. 833, 215 Iowa 
151, 85 A.L.R. 969. (4) Injury to an 
oil refinery’s steam fitter, struck by a 
truck on the street in front of the 
refinery while returning from work 
performed for employer’s _ officer, 
“arise out of and in eee of employ- 
ment.” Kern v. Southport Mill, 141 
So. 19, 174 La. 432 [rev 136 So. 225, 19 
La.App. 338]. (5) Injuries sustained 
by a truck driver while off the prem- 
ises of his employer but en route 
thereto after his truck became dis- 
abled at a point outside of the city 
where the employer’s premises where 
located were held to’be compensable. 
Landon v. Industrial Commission, 173 
N.E. 49, 341 Ill. 51. (6) Employee 
who was hired to install oil burners 
in houses for his employer who sold 
them and who was\injured while trav- 
eling on a highway in an automobile 
from a finished job to store in pur- 
Ssuance of duty to return to store 
when not otherwise assigned was held 
to be entitled to compensation. Hig- 
gins’ Case, (Mass.) 187 N.E. 592. (7) 
General workman, a plumber’s assist- 
ant, injured while driving his employ- 
er’s horse and wagon from an outside 
job to the shop, was held to be injured, 
“in the course of his employment,” 
within the Workmen’s Compensation 
Act. In re Sanderson’s Case, 113 N.E. 
355, 224 Mass. 558. (8) Employee killed 
while returning to his employer’s yard 
after delivering building material to 
an outside job was held to be in 
“course of employment,” although not 
following most direct route at the 
time of the fatal injury. Dennis v. 
Sinclair Lumber & Fuel Co., 218 N.W. 
781, 242 Mich. 89. (9) Injury to an 
oil company’s delivery truck driver 
while returning to his employer’s 
place of business was held to be com- 
pensable. Meyer v*Royalton Oil Co., 
208 N.W. 645, 167 Minn. 515. (10) 
Where one employed to repair vend- 
ing machines which were located at 
various places off the employer’s 
premises was driven by the employ- 
er to the places where machines were 
kept, and on a return trip was injur- 
ed in an automobile accident, it was 
held that the injury was compensable 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ployee while en route to the employer’s premises 
from outside work does not arise out of the employ- 
ment where the harm occurs while the employee is 
permitting another person to do the work which 
the injured person himself should be doing.?? 


[§ 442] (5) On Errand by Specific Request or 
Direction of Employer or To Transact Specific Busi- 
Where harm occurs to an employee while he 
is off the premises of his employer but while en- 
gaged on an errand in its service, the harm may 
be compensable.** Accordingly it has been held that, 
where an employee is required to go to a place re- 


ness.33 


as one sustained in the course of em- 
ployment, within Workmen’s Compen- 
sation Act. Workman y. Endriss, 204 
N.W. 641, 164 Minn. 199. (11) Under 
a compensation act distinguishing be- 
tween plant and nonplant workers, 
where a butcher employed in a meat 
market, who also did some outside 
work in obtaining orders and making 
deliveries, was injured in an automo- 
bile collision while on his way to the 
market, after obtaining an order, ina 
third person’s automobile, his instruc- 
tions permitting him to use any means 
of conveyance when his own automo- 
bile was out of order, it was held that 
his injury arose “out of and in the 
course of his employment,” within the 
Workmen’s Compensation Law. Gib- 
son v. New Crown Market, 203 N.Y.S. 
355, 208 App.Div. 267. (12) Injury to 
an employee working on‘a furniture 
moving truck while returning to the 
premises of the employer after mov- 
ing a load of furniture in the truck 
to a place some distance removed 
from the employer’s premiseS was 
held to be an injury which “arose out 
of and in course of employment.” 
Price v. Price, 154 A. 323, 9 N.J.Misc. 
435 [aff 162 A. 575, 109 N.J.Law 349]. 
(13) Fatal injury to waiter, whose 
duties consisted not only in waiting 
on table but the buying and delivery 
of food and running of errands, sus- 
tained while returning to restaurant 
from delivering groceries and meat to 
his employer’s home, was held to he 
compensable as connected with fur- 
therance of employer’s ‘“business,’’ 
and as constituting injury by accident 
in ‘“‘course of employment.’ Zapos v. 
Demas, 161 A. 753, 106 Pa.Super. 183. 
(14) Where a furniture driver, after 
having delivered furniture to nearby 
town, instead of immediately return- 
ing, proceeded to another city, where 
he became intoxicated, a helper on 
the truck who was under the control 
of the driver, and who was killed on 
return trip, was killed in the course 
of his employment; since, upon the 
driver’s failure immediately to return, 
he was not required fo abandon the 
truck and seek other conveyance back 
to the home town. Hartford Accident 
& Indemnity Co. v. Durham, (Tex.Civ. 
App.) 222 S.W. 275. (15) Claimant, 
garbage collector, injured as a result 
of his horses becoming frightened 
while he was taking his equipment 
back to the barn of his immediate em- 
ployer to store the equipment for the 
night after having taken his last load 
for the day to a city incinerator, was 
at the time of the accident perform- 
ing a service growing out of and in- 
cidental to his employment so as to 
render his injury compensable under 
the statute. City of Milwaukee v. 
Fera, 174 N.W. 926, 170 Wis. 348. 


32. Morris & Co. v. Industrial Com- 
mission, 128 N.BE. 727, 295 Ill. 49. 


[a] Illustration.—Under the Work- 
men’s Compensation Act the fall of a 
driver of a packing house truck from 
the truck, whereby he was killed at 
a time when he,had stepped outside 
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moved from the premises of the employer in order 
to transact business of the employer, harm resulting 
while en route and off the premises of the employer 
may be compensable,*® and, of course, injury to 
an employee off the premises of his employer but 


[71 C.J.] Til 


while on the way to or from a distant point under 


the sphere of his employer by re- 
questing another to drive the truck 
for him on his way to the employer’s 
premises after work, did not arise out 
of the employment. Morris & Co. v. 
Industrial Commission, 128 N.E. 727, 
295 Ill. 49. 


33. Injuries to outside worker in- 
curred while returning to employer’s 
premises under his specific direction 
see supra § 441. 


34. Scully v. Industrial Commis- 
sion, 120 N.E. 492, 284 Ill. 567; Rogers 
v. Rogers, 122 N.E. 778, 70 Ind.App. 
a And see cases infra notes 36, 


[a]. Tlustrations.—(1) Injury sus- 
tained by an employee of a plumber 
while off the premises of the employ- 
er in pursuit of the express direc- 
tion of the employer to proceed on the 
particular occasion to get material re- 
quired for the employer’s work was 
held to be an injury arising out of 
and in the course of the employment. 
Scully v. Industrial Commission, 120 
N.E. 492, 284 Ill. 567. (2) Where an 
employee of a firm of road construc- 
tion contractors was killed while con- 
veying workmen from one camp to an- 
other at the direction of one of the 
firm, a duty he had been accustomed 
to perform, it was held that the death 
“arose out of the employment.’ Rog- 
ers v. Rogers, 122 N.E. 778, 70 Ind. 
App. 659. (3) Where a direct order 
of a foreman to a workman engaged 
in removing grain doors from railroad 
cars which were located at different 
places implied that in going from one 
place to another as directed the em- 
ployee would have to board a passing 
freight train in order to reach the 
place to which he was sent in time, 
injury to the employee, in attempting 
to board a freight train moving to- 
ward the working place, was held to 
be compensable as arising out of the 
employment. Moore v. J. A. McNulty 
Co., 213 N.W. 546, 171 Minn. 75. 


35. M. C. Threlkeld Commissary 
v. Industrial Accident Commission, 
255 P. 866, 82 Cal.App. 480. 


[a] Tllustrations.—(1) Where an 
employee, who to the knowledge of 
his employer, was accustomed to 


drive his own car in going to places 
off the premises of the employer in 
order to transact its business at those 
places, was killed when he placed the 
car in his own garage, which was 
en route to his destination, with the 
expectation of continuing his journey 
to his destination where he was re- 
quired to transact the business of his 
employer with a third person, it was 
held that his death was compensable. 
Pressed Steel Car Co. v. Industrial 
Commission, 172 N.E. 52, 340 Ill. 68. 
(2) Where an assistant cook was in- 
jured while returning from a trip to 
procure kitchen articles to be used in 
the operation of the business of his 
employer who operated a commissary 
wherein the cook was employed, it 
was held that the injury was com- 


the specific direction of a superior is compensable 
as an accidental injury arising out of and in the 
course of the employment.*® 
to an employee while off the premises of the em- 
ployer but en route thereto from a trip to a distant 
place made in compliance with a specific request 
of a superior, the harm may constitute a compensa- 


Where harm results 


pensable as one arising out of and in 
the course of his employment. M.C. 
Threlkeld Commissary v. Industrial 
Accident Commission, 255 P. 866, 82 
Cal.App- 480. (3) Where an employee 
of a lumber company, who was sent 
to a distant city to grade lumber 
which had been shipped there by the 
employer, was killed when his auto- 
mobile in which he was returning ‘to 
his employer’s premises ran off the 
road and overturned, it was held that 
his death was compensable as having 
been sustained in the course of his 
employment. Hilding vy. Department 
of Labor and Industries, 298 P. 321, 
162 Wash. 168. 


[b] Use of employee’s own con- 
veyance terial.—_That servaht 
uses his own conveyances does not 
take him out of the scope of employ- 
ment. Pressed Steel Car Co. v. Indus- 
trial Commission, 172 N.E. 52, 340 Ill. 
68. See Hilding v. Department of La- 
bor and Industries, 298 P.-321, 162 
Wash. 168 (where compensation was 
allowed notwithstanding the injured 
Bes was using his own automo- 

ile). 


36. M. C. Threlkeld Commissary 
v. Industrial Accident Commission, 
255 P. 866, 82 Cal.App. 480; Zuhlke v. 
Lee & Cady, 248 N.W. 613, 263 Mich. 
78; Reese v. National Surety Co. of 
peo York, 203 N.W. 442, 162 Minn. 


[a] MT ustrations.—(1) Where an 
assistant supervisor, having found a 
shortage in the store manager’s ac- 
counts, instructed the manager to go 
to another city to see an adjuster, the 
manager’s injury in an automobile 
accident occurring while en route to 
such city was held to be compensable 
as an accident which “arose out of 
and within scope of employment.” 
Zuhlke v. Lee & Cady, 248 N.W. 613, 
263 Mich. 78. (2) Where an assistant 
cook on a commissary car maintained 
to serve men engaged in the mainte- 
nance and construction of a railroad 
was specifically directed by the head 
cook in charge of the commissary 
crew to go to a railroad station about 
a mile away and to bring back the 
kitchen laundry consisting of.aprons 
and the like, and, while returning 
therefrom, the person sent on the er- 
rand tripped and fell under a rail- 
road train and was injured, it was 
held that the injury was compensable 
as one arising out of and in the course 
of the employment. M. C. Threlkeld 
Commissary v. Industrial Accident 
Commission, 255 P. 866, 82 Cal.App. 
480. (3) Where an employee whose 
work was usually done off the prem- 
ises of his employer was sent on a 
special errand requiring his presence 
several miles from employer’s office 
until 10 o’clock at night, an injury 
while returning home from the errand 
was held to be in the course of em- 


ployment, within the Workmen’s 
Compensation Act, entitling him to 
compensation. Reese v, National 


Surety Co. of New York, 203 N.W. 442, 
162 Minn. 493. 2 
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ble injury arising out of and in the course of em- 
In any event injuries sustained by an 
employee while he is on the premises of the em- 
ployer and acting under his express directions may 
be compensable as arising out of and in the course 


ployment.*7 


of the employment.*® 


37. Irwin-Neisler & Co. v. Indus- 
trial Commission, 178 N.E. 357, 346 
Til. 89. 


[a] MDlustration.—Where a chemist 
in the employ of a manufacturing, 
drug, and chemical company was re- 
quested by the president of the com- 
pany to stop at a town in another 
state on the chemist’s return from his 
summer vacation and there, on the 
company’s time, to make a survey of 
the druggists and doctors to deter- 
mine why a certain product of the 
drug company was not selling better, 
and, where after performing this 
service, the chemist was injured by 
the overturning of his automobile 
while en route back to the company’s 
plant by way of a route which he 
would not have taken but for the re- 
quested survey, it was held that this 
was a compensable injury arising out 
of and in the course of the employ- 
ment. Irwin-Neisler & Co. v. Indus- 
ae Commission, 178 N.E. 357, 346 

5 (3e)5 


[b] “This is not the case of an em- 
ployee injured, after regular working 
hours, on the way to his home. 5 
He was still upon his employer’s er- 
rand and, in that sense, actually en- 
gaged in the furtherance of the lat- 
ter’s business or affairs.’’ Haddock 
v. Edgewater Steel Co., 106 A. 196, 
197, 263 Pa. 120 [quot Irwin-Neisler & 
Co. v. Industrial Commission, 178 N. 
E. 357,359, 346 Ill. 89]. 


38. Porritt v. Detroit United Ry., 
165 N.W. 674, 199 Mich. 200. 


[a] TIllustration.—Where a fence 
builder for a railroad reported each 
morning at a station for instructions 
and was paid from the time he left 
the station to go to the place where 
repairs needed to be made, but one 
morning on account of rain he did not 
go to the station and the foreman 
asked him to work and under ithe fore- 
man’s direct orders the employee 
went down the track direct for the 
work and was killed on the way, the 
relation of master and servant exist- 
ed, justifying payment of compensa- 
tion within Workmen’s Compensation 
Act. Porritt v. Detroit United Ry., 
165 N.W. 674, 199 Mich. 200. 


39. Injuries sustained by outside 
workers while in, or going to or from, 
territory or area wherein they are re- 
quired to work see supra § 439. 


40. See infra §§ 444-451. 


41. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Thomas, 127 So. 165, 220 
Ala. 686. See Barnett v. Britling 
Cafeteria Co., 143 So. 813, 225 Ala. 462, 
85 A.L.R. 85 (recognizing rule). 


Cal.—Enterprise Foundry Co. y. In- 
dustrial Accident Commission of Cal- 
ifornia, 275 P. 432, 206 Cal. 562; Lon- 
don Guarantee & Accident Co. v. In- 
dustrial Accident Commission, 213 P. 
977, 190 Cal. 587; New York Indem- 
nity Co. v. Industrial Accident Com- 
mission, 261 P. 1106, 87 Cal.App. 105; 
Clapp’s Parking Station v. Industrial 
Accident Commission of California, 
197 P. 369, 51 Cal.App. 624. See Starr 
Piano Co. v. Industrial Accident Com- 
mission, 184 P. 860, 861, 181 Cal. 433 
(recognizing rule). 

Colo.—Industrial Commission of 


Colorado v. Nissen’s Estate, 267 P. 
791, 84 Colo. 19; Industrial Commis- 
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§ 443] n. Injuries While Going to or from 
Work?®—(1) In General. Subject to certain ex- 
ceptions hereinafte¢ 
a general rule that uarm sustained by an employee 
while going to or from his work is not compensa- 


diseussed*® it is laid down as 


ble,#! and this is especially true where the particu- 


sion of Colorado v. Anderson, 169 P. 
135, 69 Colo. 147, L.R.A.1918F 885. 
See Comstock v. Bivens, 239 P. 869, 
oD 78 Colo. 107 (dictum recognizing 
rule). 


Conn.—De Rosa vy. Levering & Gar- 
rigues Co., 151 A. 246, 111 Conn. 655. 


Ill.— Schweiss v. Industrial Commis- 
sion, 126 N.E. 566, 292 Ill. 90. 


Ind.—Dubbert v. Beucus, (App.) 185 
N.E. 311. 


Iowa.—Marley v. Orval P. Johnson 
& Co., 244 N.W. 83838, 215 Iowa 151, 
85 A.L.R. 969. 


Ky.—Inland Gas Corporation v. 
Frazier, 55 S.W.(2d) 26, 246 Ky. 432; 
Porter v. Stoll Oil Refining Co., 46 S. 
W.(2d) 510, 242 Ky. 392. 


La.—Crysel v. R. W. Briggs & Co., 
(App.) 146 So. 489; Thompson v. Glen 
Hill Gravel Co., 141 So. 797, 19 La. 
App. 854. See. Thompson v. Bradford 
Motor Freight Line, (App.) 148 So. 79, 
80; Mahaffey v. Mill Creek Lumber 
Co., (App.) 147 So. 834, 836 (last two 
recognizing rule). 


Me.—Wheeler’s Case, 159 A. 331, 131 
Me. 91. 


Mich.—Reed v. Bliss & Van Auken 
Buraber Co., 196 N.W. 420, 225 Mich. 
164. 


Minn.—Nesbitt v. Twin City Forge 
& Foundry “Coy A772 NAW. si 245 
Minn. 286, 10 A.L.R. 165. See Koubek 
v. Gerens, 180 N.W. 219, 147 Minn. 366 
(dictum). 


N.Y.—Lampert v. Siemons, 139 N. 
EH. 278, 235 N.Y. 311. 


_Okl.—Hartford Accident & Indem- 
nity Co. v. Lodes, 22 P.(2d) 361, 164 


Okl. 51; Southern Surety Co. of New 
York v. Cline, 299 P. 139, 149 Okl. 
27; Oklahoma Natural Gas Corpora- 


tion v. Union Bank & Trust Co. of 
Searcy, Ark., 299 P. 159, 149 Okl. 13. 


Pa.—Cronin v. American Oil Co., 
148 A. 476, 298 Pa. 336; Bossard_v. 
Nallin & Jennings Park Co., 93 Pa. 
Super. 301. 


Tenn.—Little ov. Johnson City 
Foundry & Machine Co., 11 S.W.(2d) 
690, 158 Tenn. 102. 


Tex.—Attna Life Ins. Co. vy. Palmer, 
(Civ.App.) 286 S.W. 283. 


Utah.—Fidelity & Casualty Co. v. 
Industrial Commission, 8 P.(2d) 617, 
79 Utah 189. 


Va.—Kent Vv. Virginia-Carolina 
(emica Co., 129 S.E. 330, 143 Va. 


Wash.—Brown v. 
Labor and Industries, 
Wash. 327. 


See Voehl v. Indemnity Ins. Co. of 
North America, 53 S.Ct. 380, 382, 285 
U.S. 162, 77 L.Ed. 676 [rev 58 F.(2d) 
1074, 61 App.D.C. 178, and cert gr 53 
S.Ct. 122, 287 US. 592, 77 L.Ed. 516] 
(recognizing rule). 


“By the great weight of authority 
it appears, in the absence of special 
circumstances bringing the accident 
within the scope of the employment, 
that no compensation is recoverable 
by a workman who is injured while 
on his way to or from his work.” In- 
dustrial Commission of Colorado v. 
Anderson, 169 P. 185, 137, 69 Colo. 


Department of 
23%..P. 733, 135 


147, L.R.A.1918F 885. 


[a] “Orbit, area, or sphere of em- 
ployment.”—‘‘One of the controlljng 
factors in determining this question 
is whether the employee was at the 
time within the orbit, area, scope, or 
sphere of his employment.” Cun- 
nen eheo v. Metzger, 258 Ill.App. 150, 


Lb] “Going and coming rule.”—(1) 
“The general rule, sometimes desig- 
nated the ‘going sand coming rule’ 
. +... is that, where the person in- 
jured is employed to perform service 
at or in a particular plant or upon 
particular premises, and where the in- 
jury claimed to be compensable is in- 
flicted while he is going or returning 
from his place of employment, or 
Wiens he has left the place of em- 
ployment on an errand personal to 
himself, such injury inflicted under 
such circumstances is not compensa- 
ble.” Enterprise Foundry Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 275 P. 432, 433, 206 Cal. 562. 
To same effect Makins v. Industrial 
Accident Commission, 247 P. 202, 204, 
198 Cal..698, 49 A.L.R. 411. (2) The 
“soing and coming rule” was held to 
be inapplicable and therefore not to 
bar compensation where an employee 
was injured while returning home 
after having performed a special serv- 
ice outside his usual duties and hours 
under instructions from his employer. 
State Compensation Ins. Fund v. In- 
dustrial Accident Commission of Cal- 
ifornia, 264 P. 514, 89 Cal.App. 197. 


[c] Not in course of employment. 
—As a general rule accidents which 
happen to an employee on his way to 
and from work are not regarded as in 
the course of his employment. Crysel 
v. R. W. Briggs & Co., (La.App:) 
146 So. 489, 491 (saying: ‘The 
general rule established in this state 
is that a workman injured while go- 
ing to or returning from his place of 
employment, before the beginning, or 
after the conclusion of his daily work, 
is not hurt in the*course of his mas- 
ter’s trade’); Leveroni v. Travelers’ 
Ins. Co., 107 N.E. 349, 219 Mass. 488; 
Hills v. Blair, 148 N.W. 248, 182 Mich. 
20; De Voe v. New York State R. Co., 
113) SNE 256, nck SeiNeyel oS bby. Ae 
1917A 250; Berg v. Great Lakes 
Dredge, :ete:,8Co:, 158) N.YeS. W851 1738 
App.Div. 82; Bossard v. Nallin & Jen- 
nings Park Co., 93 Pa.Super. 301; De 
Constantin v. Public Service Commis- 
Sion, 83 S.E. 88, 75 W.Va. 32, L.R.A. 
1916A 329 and note; Edwards v. 


Wingham Agricultural Impl. Co., 
ELOLSARI3! KSBI41596,.26 BIwWeGCygblds 
Benson v. Lancashire, ete., R. Co., 
[1904] 1 K.B. 242, 6 W.C.C. 20; Hol- 


ness v. Mackay, [1899] 2 Q.B. 319, 1 
W.C.C. 13; Graham vy. Barr, 6 B.W. 
C.C.. 412, [1913] S.C: 588; Williams v. 
Smith, 6 B.W.C.C. 102, 108 L.T.Rep. 
N.S. 200; Dixon v. Steamship Am- 
bient, 5 B.W.C.C.) 428;°- Walters vi: 
Staveley Coal, etc. Co. 4 B.W.C.C. 
303; Gilmour vy. Dorman, 4 B.W.C.C. 
279; Walters v. Staveley Coal, etc., 
Co., 4 B.W.C.C. 89;*# Perry v. Anglo- 
American Decorating Co., 3 B.W.C.C. 
310; Bates v. Davies, 2 B.W.C.C. 459; 
Nolan v. Porter, 2 B.W.C.C. 106; Whit- 
bread v. Arnold, 1 B.W.C.C. 317; Caton 
v. Summerlee, ete., Iron, etc., Co., 39 
Se.L.Rep. 762. See In re Ware, Op. 
Sol. Dept. Labor 335 (holding that a 
cook in river and harbor work who 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lar act of coming and going appears to have been 
undertaken by the employee at his own convenience 
and on his own initiative rather than at the regu- 
lar time of coming or going,*? and notwithstanding 
the employee when injured while going to or from 
work also happens to be doing something which is 
On the other hand, it is held 


related to his work.# 


while going to work, crossing the riv- 
er in a launch of a private party, was 
drowned was not in the course of em- 
ployment); In re Gilkey, Op. Sol. 
Dept. Labor 288 (holding that a work- 
man injured on a highway on his way 
to work is not injured in the course 
of employment). But see Taylor v. 
Jones, 1 B.W.C.C. 3 (holding that the 
course of employment might under 
the circumstances of a particular con- 
tract include reasonable and proper 
journeys to and from the employee’s 
home in connection with the work). 


[d} Not arising out of employ- 
ment.—As a general rule an accident 
befalling the workman on his way to 
or from work cannot be held to arise 
out of the employment, where he has 
not yet come within, or has left, the 
sphere of his employment. Benson v. 
Lancashire, ete., R. Co., [1904] 1 K.B. 
242, 6 W.C.C. 20; Graham vy. Barr, 6 
Bower 42, PLOL3 |, 1S. Cu nosss. Willa 
liams v. Smith, 6 B.W.C.C. 102, 108 
L.T.Rep.N.S. 200; Kelly v. The Ship 
Foam Queen, 3 B.W.C.C. 113; Watson 
v- Sherwood, 2 B.W.C.C. 462; Nolan 
v. Porter, 2 B.W.C.C. 106; Caton v. 
Summerlee, etc., Iron ete., Co., 39 Sc. 
L.Rep. 762; Menard vy. Quinlan, 47 
Que.Super. 115. 


[e] Performance of service or fur- 
therance of employer’s business.—(1) 
“An employee going to or from the 
place where his work is to be perform- 
ed is not engaged in performing any 
service growing out of and incidental 
to his employment.” Clapp’s Park- 
ing Station v. Industrial Accident 
Commission of California, 197 P. 369, 
370, 51 Cal.App. 624 [quot Kent v. 
Virginia-Carolina Chemical Co., 129 


S.E. 330, 331, 143 Va. 62]. (2) Under 
compensation provisions requiring 
that injuries to be compensable be 


sustained while the employee is act- 
ing in the “furtherance of affairs and 
business of employer,” injuries sus- 
tained by an ordinary worker while 
going to or from work are not regard- 
ed to be in the furtherance of their 
employer’s business. Central Surety 
& Insurance Corporation v. Howard, 
47 F.(2d) 1049; Leacock v. Susque- 
hanna Collieries Co., 98 Pa.Super. 581 
(returning home from employment is 
not, as such, in furtherance of em- 
ployer’s business); Bossard v. Nallin 
& Jennings Park Co., 93 Pa.Super. 
301. See Morucci v. Susquehanna 
Collieries Co., 147 A. 5338, 297 Pa. 508. 
(3) Employee’s death occurring while 
returning in his skiff to a dredge 
where he worked to resume work on 
his regular night shift was held not 
to be sustained in “course of employ- 
ment,” within the statute, since it was 
not sustained in the furtherance of 
the employer’s business as required 
by the statute. Guivarch v. Maryland 
Casualty Co., 37 F.(2d) 268 [cert den 
eae 411, 281 U.S. 753, 74 L.Ed. 
163]. 


{f] Rule applied.—(1) Death of a 
foreman in a foundry, who died as a 
result of injuries inflicted on him 
when shot presumably by workmen of 
his shop on strike, while he was on 
the street on his way to the shop, was 
held not to be compensable within the 
general rule stated. Enterprise Foun- 
dry Co. v. Industrial Accident Com- 
mission of California, 275 P. 432, 206 
Cal. 562. (2) Where employee, with 
master’s consent, took computing 
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work home in order to figure at a 
quieter place than the office, and, after 
finishing his calculations, ate a light 
lunch, and slipped on the floor of his 
house while leaving to go to the office, 
fracturing his hip, the injury was not 
compensable, his object in going to 
the house for computing having been 
completed, and the carrying of the 
computations to the office being mere- 
ly incidental to his main purpose of 
returning there. London Guarantee & 
Accident Co. v. Industrial Accident 
Commission, 213 P. 977, 190 Cal. 587. 
(3) Death of an employee manager of 
a gas and oil filling station shot by a 
robber while walking home at night 
after work was held not to “arise in 
course of employment” notwithstand- 
ing the employee was at the time of 
the fatal injuries wearing his uniform 
and carrying coupon books of employ- 
er. Porter v. Stoll Oil Refining Co., 46 
S.W.(2d) 510, 242 Ky. 392. (4) Injury 
sustained by an employee engaged in 
hauling, while driving to the starting 
point of the hauling trip, was held 
not to be compensable as “arising out 
of or within scope of employment.” 
Thompson y. Glen Hill Gravel Co., 141 
So. 797, 19 lia.App. 854. (5) Injury re- 
ceived on way home from work by a 
boy who sometimes assisted in the 
delivery of milk was held not to be 
compensable as an accident arising 
out of and in the course of employ- 
ment. Minarcsik y. Blank, 132 A. 251, 
102 N.J.Law 2281. 


42. Dubbert v. Beucus, (Ind.App.) 
185 N.E. 311; Berg v. Great Lakes 
Dredge, etc., Co., 158 N.Y.S. 718, 173 
App.Div. 82. 


[a] Illustrations.—(1) Accidental 
death of bookkeeper who, on leaving 
employer’s shop in the afternoon, on 
her own initiative took certain work 
with her, and was struck by an au- 
tomobile in returning to the shop in 
evening for instructions, was held not 
to “arise out of and in course of em- 


ployment,’ and the industrial board 
properly denied compensation. Dub- 
bert v. Beucus, (Ind.App.) 185 N.E. 


311. (2) Where an employee who liv- 
ed on a dredge went ashore for pur- 
poses of his own, became intoxicat- 
ed, and on returning fell off a dock 
not owned by the master before a 
smali boat came to take him to the 
dredge, his resulting death was not 
within the course of his employment 
so as to warrant compensation. Berg 
v. Great Lakes Dredge, etc., Co., 158 
N.Y.S. 718, 173 App.Div. 82. 


43. Fidelity & Casualty Co. v. In- 
dustrial Commission, 8 P.(2d) 617, 
79 Utah 189; Greer v. Industrial Com- 
es of Utah, 279 P. 900, 74 Utah 


[a] Dlustrations.—(1) Injuries to 
a foreman-carpenter on his way to 
work, although at the time of the in- 
jury he carried a saw which was cus- 
tomarily sharpened at home, were 
nevertheless held not to be compensa- 
ble since they were not sustained 
within the employment. Greer v. In- 
dustrial Commission of Utah, 279 P. 
900, 74 Utah 379. (2) Injury sustain- 
ed by a delivery boy while on his way 
from home to a hotel to pick up films 
which he was to have at the employ- 
er’s place of business by opening time 
was held not to “arise out of and in 
course of employment,” and this not- 
withstanding the boy was at the time 
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that injuries which occur to a workman while go- 
ing to or from work may be compensable where it 
appears that the employee is at the time of such 
injuries engaged in doing an act which he is defi- 
nitely charged with doing as a part of his contract 
of service or under the express or implied direction 
of his employer.** 


of the accident carrying a bag fur- 
nished by the employer to pick up 
the films. Fidelity & Casualty Co. v. 
Industrial Commission, 8 P.(2d) 617, 
79 Utah 189. 


44. La—kKern v. Southport Mill, 


141 So. 19, 174 La. 432 [rev 136 So. 


225, 19 La.App. 338]. 


Ohio.—Inglish v. Industrial Com- 
mission of Ohio, 182 N.E. 31, 125 Ohio 
St. 494, 83 A.L.R. 210; Standard Oil 
oi v. Clark, 184 N.E. 861, 44 OhioApp. 


_Okl.—Indian. Territory Illuminating 
aa syites Whitten, 1 P.(2d) 756, 150 


_Or.—Munson v. State Industrial Ac- 
On oeto. Raa 20 P.(2d) 229, 142 
reez52. 


Pa.—Martin v. State Workmen’s 
Ins. Fund, 165 A. 514, 108 Pa.Super. 
570; Krapf v. Arthur, 95 Pa.Super. 
468 [aff 146 A. 894, 297 Pa. 304]; Ward 
v. Atlantic Refining Co., 84 Pa.Super. 
434. Compare Cronin v. American Oil 
Co., 148 A. 476, 298 Pa. 3386 (em- 
ployee’s custom of carrying employ- 
er’s money home after completing 
work did not make injuries sustain- 
oe hate on the way home compensa- 
e). 


Utah.—Chandler vy. Industrial Com- 
iaisgion of Utah, 208 P. 499, 60 Utah 


[a] Test.—“It has been held that 
an employee is engaged about his 
master’s business whilst going to and 
coming from his employer’s place of 
business provided. he pursued the 
usual and least hazardous means of 
reaching and leaving his employer’s 
premises.” Kern v. Southport Mill, 
I4t: So. 19.21, W745 iia, 4325 brevalae 
So. 225, 19 La.App. 338]. 


(b] .Going to punch time clock.— 
(1) Where an ‘employee was killed 
while proceeding along a public high- 
way at close of the day’s work, and 
it was also established that he had in 
his possession his own and several 
other time cards of fellow employees, 
which he intended to deposit at a gate 
to the premises of the employer which 
he would pass on his way home, it 
was held that under such circum- 
stances something remained to be 
done at the time of the accident before 
the relation between employee and 
his employer was terminated for the 
day, and an award of the workmen’s 
compensation board holding that the 
employee was killed in the course of 
his employment was proper. Ward vy. 
Atlantic Refining Co., 84 Pa.Super. 
434. (2) Going to punch time clock or 
to ring out as injury incidental to em- 
ployment generally see infra § 454, 


[ce] Rule applied.i—(1) Injuries 
sustained by a pipe fitter of a cotton 
oil mill, when he was struck by an au- 
tomobile on stepping out of a street 
car on returning to mill after per- 
forming outside work as directed, 
were held to constitute injuries “aris- 
ing out of and in course of employ- 
ment.” Kern-v. Southport Mill, 141 
So. 19, 174 La. 432 [rev 136 So. 225, 19 
La.App. 338]. (2) Filling station op- 
erator’s death while driving home 
with day’s receipts “arose out of and 
in course of employment” where it 
appeared that the employment con- 
tract made it part of his duties to take 
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Seamen and bargemen. Where a seaman, or other 
person employed on shipboard, is injured while away 
from the vessel, the rule laid down by the English 
cases is that, in order that the employee be entitled 
to compensation, the absence must be due to a duty 
owed to the employer.*® In such cases compensation 
has been allowed; *® in other cases compensation 
is denied.47 It is not sufficient to establish a right 
to a recovery that the employee be lawfully absent 
from the vessel.4® Where the seaman has been 
rightfully on shore, an accident happening while he 
is attempting to return to the ship may be in the 
course of employment, although the method adopted 
is not the usual one.*® In the case of seamen re- 
turning to their ships the rule has. been laid down 
that, while the return to the ship is in the course 
of the employment, the risks do not become risks 
arising out of the employment until the employee 
has to do something specifically connected with his 
employment on the ship.°® Thus, if the risk is 
something due to the means of access to the ship, 
the accident may be said to arise out of the em- 


the day’s receipts home with him andy;[1914] 2 
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ployment; *1 but, where the risk is due to some- 
thing which has not been specifically appropriated 
as a means of access to the ship, but is used in 
common by the public generally, it cannot be held 
to arise out of the employment; 5? and this is like- 
wise true where the risk arises from an extraordi- 
nary method adopted by the seaman to: reach the 
vessel.°? Harm befalling a barge employee while 
returning thereto may be compensable as an injury 
arising out of and in the course of employment** as 
may injuries sustained while he is leaving the barge 
where he works.®® 


Injuries to employees who go to work earlier, or 
from work later, than required. In-accordance with 
the rule that the period of employment for deter- 
mining whether an accident. occurs in.the scope there- 
of includes a reasonable time for ingress or exit,°® 
that an employee was on his way to work earlier 
than need be does not affect the right to recover 
compensation which is otherwise payable.*’ . Under a 
compensation act Which omits language requiring 


son v. Allan, 1 B.W.C.C. 172. But see 
Hundman v. Craig, 4 B.W.C.C. 438 


to care for them for his employer. 
Standard Oil Co. v. Clark, 184 N.E. 861, 
44 Ohio App. 211. (3) Accidental 
death of teacher while traveling di- 
rectly home carrying examination pa- 
pers which he was expected under his 
contract of employment to grade at 
home was held to be compensable as 
“arising out of and in course:of em- 
ployment.” Inglish v. Industrial 
Commission of Ohio, 182 N.E. 31, 125 
Ohio St. 494, 83 ALR. 210. (4) 
Injury to carpenter driving along 
highway on his way to work while 
employed in oil fields and hauling the 
employer’s tools was held to be com- 
pensable as an “accidental injury aris- 
ing out of and in course of employ- 
ment.” Indian Territory Illuminating 
Oil Co. v. Whitten, 1 P.(2d) 756, 150 
Okl. 303. (5) State highway fence 
crew foreman’s death by accident 
when on his way from work and while 
riding in a subordinate’s automobile 
to a district engineer’s office with 
weekly report “arose out of and in 
course of employment” where his du- 
ties required that he deliver such re- 
port. Munson v. State Industrial Ac- 
cident Commission, 20 P.(2d) 229, 
142 Or. 252. (6) Employee fatally in- 
jured by automobile while on his way 
to report to employer under employ- 
er’s specific orders to do so was held 
to be injured “in course of employ- 
ment.” Martin v. State Workmen’s 
Ins. Fund, 165 A. 514, 108 Pa.Super. 
570. (7) An employee injured while 
traveling on a trolley car to his em- 
ployer’s office to report the result of 
a selling trip was held to be injured 
in the course of his employment 
where it appeared that the employee 
would not have completed the mission 
on which he had been sent until he 
had made his report. Krapf v. Ar- 
thur, 95 Pa.Super. 468 [aff 146 A. 894, 
297 Pa. 304]. (8) Where an employee, 
a deliveryman, who was on his way 
from his residence to his employer’s 
garage during working hours to get 
the delivery car which he used, was 
bitten by a dog and he died from hy- 
drophobia, the injury arose out of the 
employment and was compensable, as 
the employee was actuality on an er- 
rand for his employer and not merely 
going to work. Chandler v. Indus- 
trial Commission of Utah, 208 P. 499, 
‘60 Utah 387. 


45. Parker v. Ship Black Rock, 
[1915] A.C. 725, 8 B.W.C.C, 3827 [aft 


Lee v. Steamship St. George, 7 B.W. 
C.C, 85. Compare Moore v. Manches- 
ter Liners, 3 B.W.C.C. 527 [rev [1909] 
1 K.B. 417, 2 B.W.C.C. 87] (holding 
that in all cases where a Seaman 1S 
ashore with leave he is protected 
against risks arising out of his em- 
ployment). 


46. Low v. General Steam Fishing 
Co., [1909] A.C. 523, 2 B.W.C.C. 56 
[rev 46 Sc.L.Rep. 55, 2 B.W.C.C. 51); 
Moore v. Manchester Liners, 3 B.W. 
C.C. 527 [rev [1909] 1 K.B. 417, 2 B.W. 
CrOe Sil: 


47. Parker v. Ship Black Rock, 
[L9U5g, PAKO3I275, 1818B.W.C.C. ja2t Pant 
[1914] 2 K.B. 39, 7 B.W.C.C. 152]. 


48. Parker v. Ship Black Rock, 
[1915] A.C. 725, 8 B.W.C.C. 327 [aft 
[1914] 2 K.B. 39, 7 B.W.C.C. 152]. 


49. Kearon v. Kearon, 4 B.W.C.C. 
ak Robertson vy. Allan, 1 B.W.C.C. 
172. 

[a] Death held to be sustained in 


course of employment.—Where a cook, 
employed on a tugboat, was drowned 
when he fell overboard from a wharf 
to which his boat was moored, he hav- 
ing gone on shore to purchase sup- 
plies, a part of his duty, and returned 
with some of them in his possession, 
he was held to be injured “in the 
course of” his employment, within 
the Workmen’s Compensation Act. 
yee Case, 106 A. 532, 118 Me. 
1 


50. Webber v. Wansborough Paper 
Co.,) £1915) 5 A.C b17--B We C26,” 95 
[revs [191S3]).s" hes. 6105 6 -BeW.C.C: 
583]; Kitchenham v. Steamship Jo- 
hannesburg, [1911] A.C. 417, 4 B.W. 
C.C. 311 [aff [1911] 1 K.B. 523, 4 BW. 
C.C..91]; Fletcher v. Steamship Duch- 


ess, 4 B.W.C.C. 317 [aff 3 B.W.CIC. 
239]. 

“51. Webber v. Wansborough Pa- 
per ).Co.)¢ [1905] GA.Cy 51) 07s BIW... 
795 [rev [1913] 3 K.B. 615, 6 B.W.C.C. 
583]; Low v. General Steam Fishing 
Goss if119109 ASC) 2523502 <BOW:C.Caib6 


[rev 2 B.W.C.C. 51, 46 Sc.L.Rep. 55]; 
Kitchenham v. Steamship Johannes- 
burg, [1911] 1 K.B. 523, 4 B.W.C.C, 91 
{aff [1911] A.C. 417, 4 B.W.C.C. 311]; 
Kearon v. Kearon, 4 B.W.C.C. 435; 
Moore v. Manchester Liners, 3 B.W. 
C.C. 527 [rev [1909] 1 K.B. 417, 2 BW. 
c.c. 87]; Canavan v. The Steamship 
Universal, 3 B.W.C.C. 355; Robert- 


(where a sailor fell from a gangway 
on his way from a personal trip 
ashore and the accident was held not 
to arise from employment). 


52. Ocean Acc., ete., Co. v. Indus- 
trial Ace. Commn., 159 P. 1041, 173 
Cal. 313, L.R.A.1917B. 336; Cook v. 


Steamship Montreal, 6 B.W.C.C. 220, 
108. L.T.Rep.N.S. 164;  Biggart v. 
Steamship Minnesota, 5 B.W.C.C. 68; 
Kelly v. The Ship Foam Queen, 3 B. 
W.C.C. 113. -See Mitchell v. Steamship 
Saxon, 5 B.W.C.C. 624 (where facts 
were held not to show accident aris- 
ing out of employment). 


[a] Application of this rule has 
been made where sailor was struck 
by railroad train while on his way, 
along the dock side, to his vessel. 
ee ON. Steamship Minnesota, 5 B. 


53. Ocean Acc., etc., Co. v. Indus- 
trial Acc. Commn., 159 P. 1041; 173 
Cal. 313, L.R.A.1917B 336; Halvorsen 
eoeeaenion 5 BIw.Cic. 619;* [1912] 


54. Ramsey v. Leahey, 135 A. 919, 
103 N.J.Law 501 [aff 134 A. 91, 102 
N.J.Law 513]. 


[a]  Tustration.—Where .the du- 
ties of a captain on a barge which 
was tied to a dock required that he 
go ashore to buy food to be prepared 
on the barge for his own consump- 
tion, injuries sustained by him while 
returning to the barge by the usual 
route, after going ashore for food, 
were held to arise “out of and in 
course of employment.” Ramsey v. 
Leahey, 135 A. 919, 103 N.J.Law 501 
[aff 1384 A. 91, 102 N.J.Law 513]. 


55. T. J. Moss Tie Co. v. Tanner, 
44 F.(2d) 928 [cert den 51 S.Ct. 353, 
283 U.S. 829, 75 L.Ed. 1442]. 


{a] Tustration.—Death of a barge 
employee in a fall from a sling while 
being lifted onto a vessel in going 
from his work on the barge was one 
“arising out of and-in course of em- 
ployment,” where hé was using the 
only practical way of exit open to 
him. TT. J. Moss Tie Co. v. Tanner, 44 
F.(2d) 928 [cert den 51 S.Ct. 353, 
283 U.S. 829, 75 L.Ed. 1442]. 


56. Jeffries v. Pitman-Moore Co., 
147 N.E. 919, 83 Ind.App. 159. 


57. Jeffries v. Pitman-Moore Co., 
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that an injury to be compensable must arise out 
of, and be incurred, in the course of employment, 
harm which befalls an employee on the premises of 
the employer may be compensable notwithstanding 
the injury would not have occurred but for the 
arrival of the employee at the premises of the em- 
ployer before the time at which he was required 


to begin work for the day.°§ 


Injuries sustained in preparation for going to or 
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pensable.®° 


[71 C.J.] 715 


preparation for going to work may not be com- 
pensable as in the course of employment,®® under 
particular circumstances such injuries may be com- 
Although it is ordinarily held that, 
where an employee is injured while he is still on the 
premises of his employer and is preparing to go 
home immediately after quitting time, such injury 


: may be compensable as one arising out of and in the 


from work. Although injuries sustained while in 


supra; Novack yv. Montgomery Ward 
& Co., 198 N.W. 290, 158 Minn. 495; 
Bodie v. New York & Queens Elec- 
tric Light & Power Co., 267 N.Y.S. 
124; Feeney v. Snellenburg, 157 A. 
379, 103 Pa.Super. 284. 


[a] Five minutes before day’s 
work to begin.—‘‘The fact that the 
plaintiff was injured five minutes be- 
fore her day’s work was required to 
begin does not affect her claim. It 
was entirely proper for her to be on 
the premises of her employer a rea- 
sonable length of time before the 
hour fixed for her to commence her 
duties.” Feeney vy. Snellenburg, 157 
A. 379, 380, 103 Pa.Super, 284, 


[b] Fifteen minutes before work 
to begin.—Where a factory superin- 
tendent, fifteen minutes before time 
to begin work, was traveling in an au- 
tomobile from a public road along a 
road maintained by his employer to- 
ward factory to go to work, his death 
from a collision with an interurban 
car occurred in the course of employ- 
ment within the Workmen’s Compen- 
sation Act. Jeffries y. Pitman-Moore 
Co., 147 N.E. 919, 83 Ind.App. 159, 


[c] Twenty minutes before work 
to begin.—An employee using an ele- 
vator on the premises of the employer 
twenty minutes before time to begin 
work is there within a reasonable 
time, and on the premises during her 
hours of service so as to justify an 
award of compensation for injuries 
sustained while she was on the way 
to work. Novack v. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495. 


[d] Half hour before work to be- 
gin.—Where an electric company’s 
employee, whose employment began 
at 9 A. M., was injured in a fall on 
steps while entering the employer’s 
building at 8:30 A. M., that the em- 
ployee intended to pay an electric 
light bill before reporting for work 
was held not to take the case out of 
the compensation law. Bodie v. New 
York & Queens Electric Light & Pow- 
er Co., 267 N.Y.S. 124. 


58. Bristow v. Department of La- 
bor and Industries, 246 P. 573, 139 
Wash. 247 [aff 250 P. 353, 141 Wash. 
695]. 

[a] Arrival thirty-five minutes 
early.—In discussing a case wherein 
an employee who arrived early was 
drowned before the time fixed for 
work it was said: “Appellant insists 
that the decedent punched the time 
clock 35 minutes prior to the regular 
time at which he should begin his 
daily labor, and, while admitting that 
every employee is entitled to a reason- 
able length of time within which to 
enter upon the plant of his employ- 
er and make preparation for the spe- 
cific thing he is employed to do, con- 
tends that, when the decedent arriv- 
ed 35 minutes prior to the scheduled 
time for beginning his work, and then 
proceeded to perform a voluntary act 
for his own benefit, he did not actually 
surrender himself to the services of 
his employer, and could not, therefore, 
become a workman, since he was not 
then engaged in the employment of 

, 


v 


an employer. This question is not 
without some difficulty. It will not do 
to lay down a hard and fast rule 
that an employee who arrives at his 
place of work 35 minutes before the 
time contemplated to commence the 
actual labor under his employment is 
not a workman until the whistle 
sounds; nor can it be said just how 
long a time the employee may be per- 
mitted upon the plant before the 
whistle blows. There are many facts 
and circumstances which might make 
the time in one case very unreason- 
able, while in another it would be 
quite reasonable. In the instant case 
the decedent came to his work in an 
automobile. It is important and nec- 
essary that all employees be on time 
for their various avocations. It is 
one of the essential qualifications of 
a good employee. A good employee. 
is always a prompt employee. If 
the decedent had been delayed by a 
puncture, blowout, or other minor 
trouble to his automobile, he might 
very well have been delayed beyond 
the usual starting time of the plant. 
Can it be said, then, as a matter of 
law, that, having arrived at the plant 
35 minutes before the usual work- 
ing time, a time barely sufficient to 
have repaired a puncture, and then 
gotten to his place of work before 
the whistle sounded, his arrival was 
so premature that he should not be 
considered an employee? We think 
not. The time card produced in evi- 
dence in this case shows the time 
at which the decedent had been re- 
porting for work during the manth 
of April. Therefrom it appears that 
the time of arrival ranged from 7:19 
to 7:34 a. m., and, in so far as dece- 
dent was concerned, shows that it 
was customary for him to punch the 
clock at an hour very close to that:-of 
the morning in question.” Bristow v. 
Department of Labor and Industries, 
246 P. 573, 574, 139 Wash. 247. 


59. Sloss-Sheffield Steel & Iron Co. 
v. Thomas, 127 So. 165, 220 Ala. 686; 
Lumbermen’s Mut. Casualty Co. v. 
Industrial Accident Commission, (Cal. 
App.) 25 P.(2d) 22. 


{a] Ilustrations.—(1) Where a 
miner. was injured by the explosion 
of dynamite caps which he was test- 
ing at his home one morning as he 
was preparing to go to work, his in- 
jury was held not to arise in the 
course of the employment. Sloss- 
Sheffield Steel & Iron Co. v. Thomas, 
127 So. 165, 220 Ala. 686. (2) An in- 
jury sustained by an orange picker 
after hour he was required to report 
for duty, when struck by an auto- 
mobile when conversing with other 
pickers on a street bounding the or- 
chard while awaiting arrival of pick- 
ing boxes before commencing work as 
directed by the picking boss, was held 
not compensable because not result- 
ing from “risk of employment,” as re- 
quired by the compensation statute. 
Lumbermen’s Mut. Casualty Co. v. In- 
dustrial Accident Commission, (Cal. 
App.) 25 P.(2d) 22. 


60. Industrial Commission of Ohio 
aa Wilson, 170 N.E. 37, 34 OhioApp. 


course of his employment,®! compensation has been 


{a] Tllustration.—Injuries to gen- 
eral sales manager when cranking au- 
tomobile furnished by employer -be- 
fore leaving home in the morning 
were held to be compensable, since 
they were sustained within ‘scope of 
employment.” Industrial Commis- 
sion of Ohio v. Wilson, 170 N.E. 37, 34 
Ohio App. 36. 


‘61. Payne v. Wall, 132 N.H. 707, 76 

Ind.App. 634; Inland Steel Co. v. 
Lambert, 118 N.E. 162, 66 Ind.App. 
246; A. C. Lawrence Leather Co. v. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437; 
Gillette v. Rochester Vulcanite Pav-°* 
ing Co., 230 N.Y.S. 647, 224 App.Div. 
319, 321 [aff 164 N.E. 602, 249 N:Y. 
608]; Federal Surety Co. v. Ragle, 
(Tex.Commn.App.) 40 S.W.(2d) 63 
[aff (Civ.App.) 25 S.W.(2da) 898]; 
Petroleum Casualty Co. v. Green, 
(Tex.Civ.App.) 11 S.W.(2d) 388. 


“Tt should not be said that he had 
left the employer’s place of work 
while he was still within its actual 
limits and where preparations must 
be made for going home.” Gillette v. 
Rochester Vulcanite Paving Co., su- 
pra. 


[a] Reasons for rule.—(1) “An 
employee, even after closing time, is 
in the course of employment until a 
suitable opportunity has been given 
to leave the place of work.” Field v. 
Charmette Knitted Fabric Co., 156 N. 
BH. 642, 643, 245 N.Y. 642 [quot Gil- 
lette v. Rochester Vulcanite Paving 
Co., 230 N.Y.S. 647, 650, 224 App.Div. 
319]. (2) “An employee must have 
a reasonable opportunity ‘to separate 
himself from the plant, its animosi- 
ties and dangers.’”’ Gillette v. Ro- 
chester Wulcanite Paving Co., supra. 


{b] Illustrations.—(1) Where an 
employee, engaged in shoveling coal, 
after quitting work for the day, went 
to a near-by desk on the employer’s 
premises to fill out a card pertaining 
to his work, and, after he started to 
leave by going down a near-by stair- 
way On the premises, was injured by 
a lump of coal thrown by another em- 
ployee, a finding of the industrial 
board that the injury was received 
from an accident in the course of his 
employment cannot be disturbed. 
Payne v. Wall, 132 N.E. 707, 76 Ind. 
App. 634, (2) Although, when a night 
switchman was injured, he had com- 
pleted his hours of active service for 
the night, and was proceeding to the 
entrance of the plant to register out, 
which was a further duty of his em- 
ployment, his injury was suffered in 
the course of the employment. Inland 
Steel Co. v. Lambert, 118 N.E. 162, 66 
Ind.App. 246. (3) Where an employee 
of a company engaged in the construc- 
tion of a highway was, on a particular 
day, working on the shoulders of a 
highway the middle of which had at 
the time been opened to traffic, and, 
when the time for quitting arrived, 
was injured when he was struck! by 
a vehicle as he crossed the road in 
preparation for his going home, it was 
held that the injury was one sustain- 
ed in the course of his employment, 
and was compensable. Gillette v. 
Rochester Vulcanite Paving Co., 230 


. 
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denied under such cireumstances.°2 As an excep- 
tion to the general rule that an injury incurred while 
going to or from work is not compensable as an in- 
jury arising out of and in the course of employ- 
ment, harm sustained while storing an instrumental- 
ity in ‘going from work for the day may arise out 
of the employment so as to be compensable where 
the instrumentality was one required to be used 
in the employee’s work.®? 


Mere fact that employee dies while going to or 
from work does not render such death compensable 
where it does not appear that the death was acci- 
dental as required by the compensation act.®# 


Question of fact. In accordance with the general 
rule that in determining whether an accident arose 
out of or in the course of the employment each case 
must be decided with reference to its own attendant 
circumstances,®® it is held that the question wheth- 
er injuries sustained by an employee in going to, 
or returning from, his work are compensable is gov- 
erned by the circumstances and facts of the par- 


WORKMEN’S COMPENSATION ACTS 


~18§ 448-445 


ticular ease.** 


[§ 444] (2) Contract of Employment Covering 
Time of Going and Coming.®*7 As an exception to 
the general rule that injuries sustained by work- 
men while going to or from work are not compen- 
sable,®* it is held that, where the contract of em- 
ployment covers the period of going to or from 
work, harm sustained by an employee while on his 
way to or from work may be compensable,°*® but not 
otherwise.*° 


[§ 445] (3) Whether Injury Must Occur on Prem- 
ises of Employer.71_ As an exception to the general 
rule that injuries sustained by an employee while 
going to or from work are not ordinarily compen- 
sable,7? injuries which occur to ansemployee while 
going to or from his work and after he has come 
upon the employer’s premises or atxa place so close 
thereto as to be considered a part thereof, or before 
leaving such premises or place, as the case may be, 
are held to be compensable.7* On the other hand, 
no compensation may be awarded for injuries sus- 


N.Y.S. 647, 224 App.Div. 319 [aff 164 
N.E. 602, 249 N.Y. 608]. (4) Where 
an employee while still on the em- 
ployer’s premises fell and was injur- 
ed while he was taking a short cut 
to procure a crank to start his car 
and go home, such injury was held 
to be compensable as within the 
course of his employment. A.C. Law- 
rence Leather Co. vy. Barnhill, 61 S. 
W.(2d) 1, 249 Ky. 4387. (5) Injury 
sustained when cranking, on employ- 
er’s premises, coemployee’s automo- 
bile, in which employee was to ride 
home at night was held to be com- 
pensable as an injury sustained in the 
“course of employment.” Petroleum 
Casualty Co. v. Green, (Tex.Civ.App.) 
11 S.W.(2d) 388. (6) Injury to em- 
ployee of oil and gas producer, in im- 
mediate vicinity of employment while 
cranking automobile to transport 
employees to town was held sustained 
within the “course of employment.” 
Federal Surety Co. v. Ragle, (Tex. 
Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]. 


62. Butler’s Case, 145 A. 394, 128 
Me. 47; Urban v. Topping Bros., 172 
N.Y.S. 432, 184 App.Div. 633. 


{a] Tllustrations.—(1) Where em- 
ployee, five minutes after quitting 
time, after washing, put on his coat 
and hat, and then turned back to look 
about the working room for his com- 
panions, and in doing so put his head 
into an elevator shaft and was killed 
by descending elevator, the accident 
did not arise “out of and in the course 
of the employment,” 
men’s Compensation Law. Urban v. 
Topping Bros., 172 N.Y.S. 432, 184 
App.Div. 633. (2) Award for injury 
to a factory employee while cranking 
automobile as he was about to drive 
home after work was erroneous, with- 
out evidence showing that employer 
provided parking place or had notice 
of practice. Butler’s Case, 145 A. 394, 
128 Me. 47. 


63. Comstock v. 
869, 78 Colo. 107. 


{a] TIllustration.—Where a con- 
tract of employment for delivery of 
mail required that an employee travel 
in an auto truck and, as an incident 
of the employment, he was required 
to park or store the truck for the 
night, his death, caused by the acci- 
dental discharge of a rifle, carried for 
protection, when he took it out of his 


Bivens, 239 P. 


truck, which he had parked in front of | 


within Work- 


his home for the night, was held to 
“arise out of and in the course of his 
employment.” *“Somstock v. Bivens, 
239 P. 869, 78 Colo. 107. 


64. Bass v. Weber King Mfg. Co., 
125 So. 456, 13 La.App. 179. 


[a] Rule applied.—Angina pec- 
toris, causing employee’s death while 
returning from work, was held not to 
arise out of nor in the course of em- 
ployment, nor to have been aggra- 
vated by a previous train wreck. 
Bass v. Weber King Mfg. Co., 125 So. 
456, 13 La.App. 179. 


What injuries are compensable gen- 
erally see supra §§ 326-395. 


65. See supra § 396. 


66. Enterprise Foundry Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 275 P. 432, 206 Cal. 562; Ir- 
win-Neisler & Co. v. Industrial Com- 
mission, 178 N.E. 357, 346 Ill. 89; 
Dambold v. Industrial Commission, 
154 N.B. 128, 323 Tl. 377; J. BE. Por- 
ter Co. v. Industrial Commission, 133 
N.E. 652, 301 Ill. 76; Cunningham v. 
Metzger, 258 Ill.App. 150. 


fa] Other statements.—(1) “There 
may be circumstances under which an 
employee, in going to and returning 
from his place of employment, could 
be held to be in the line of his em- 
ployment, but Such cases are govern- 
ed and controlled by their own par- 


ticular facts and circumstances.” 
Dambold v. Industrial Commission, 
T5AL INGE, 1285) S230 ENS iipues Lo. » Ce) 


“Whether an employee who is on the 
way to or from his place of employ- 
ment is in the line of his employment 
depends upon the circumstances of 
each case, and is largely a question of 
fact.’ Irwin-Neisler & Co. v. Indus- 
trial Commission, 178 N.E. 357, 358, 
346 Ill. 89. 


67. Injuries while being trans- 
ported to or from work under con- 
tract covering such transportation 
see infra §§ 446-448. 


68. See supra § 443. 


69. Voehl v. Indemnity Ins. Co. of 
North America, 53 S.Ct. 380, 285 U.S. 
162, 77 L.Ed. 676 [rev 61 App.D.C. 173, 
58 2a) 1074 eand) cert er.58" S.Ct. 
122, 287 U.S. 592, 77 L.Ed. 516]; Flan- 
agan v. Webster & Webster, 142 A. 
201, 107 Conn. 502; Reisinger-Siehler 
Co. ve Perry, (Mid®) tie" “Ave51: 


[a] Contract may be express or 


implied.—An agreement by employer, 
recognizing that employee’s. service 
commences from time employee 
leaves home on duty assigned and 
continues until his return, may be 
either express or be shown by course 
of business. YVoehl v. Indemnity Ins. 
Co. of North America, 53 S.Ct. 380, 
285 U.S. 162, 77 L.Ed. 676 [rev 61 App. 
DCs L735. 58. EB Cd); 1074 cert grips 
S.Ct. 122). 287% U.S. 5925-00 Jashid./54 6); 
Flanagan v. Webster & Webster, 142 
A. 201, 107 Conn. 502; Reisinger-Siehl- 
er Co. v. Perry, (Md.) 167 A. 51. 


70. Kowalek v. New York Consol. 
R. Co., 128 N.E. 888, 229 N.Y. 489. 


[a] Agreement between labor or- 
ganization and employers held im- 
material.aAn electrician who was in- 
jured by slipping on a city street 
while going to his work after eight 
o’clock in the morning was not in- 
jured by an accident arising out of 
and in the course of his employment, 
although he was being paid at the 
time of the injury under an eight- 
hour day agreement between a labor 
organization and his employers, 
whereby pay of employees outside of 
a city district.commenced at 8 A. M. 
and at the boundary line of the dis- 
trict and notwithstanding the injury 
occurred after the employee had 
passed the boundary line, where it 
further appeared that the agreement 
was intended as protection to the 
employees against loss of time and 
with no purpose to change the law. 
Keller v. Reis & Donovan, 185 N.Y.S. 
741, 195 App.Div. 45. 


71. Injury on employer’s premises 
while preparing to go to or from work 
see supra § 443. 


Whether injury must occur on 
premises of employer generally see 
supra § 438. 


72. See supra § 443. 
73. U.S.—Bountiful Brick Co. v. 
Giles, 48 S.Ct. 221, 276 U.S. 154, 72 


L.Ed. 507 [aff 251 P. 555, 68 Utah 600]. 


Ala.—Barnett v. Britling Cafeteria 
Co., 148 So. 8138, 225. Ala.’ 462, 85 A. 
L.R. 85; Ex parte Louisville & N. R. 
Co., 94 So. 289, 208 Ala. 216. 


Cal.—-Makins v. Industrial Accident 
Commission, 247 P. 202, 198 Cal. 698, 
49 A.L.R. 411. 


Conn.—Carter v. Rowe, 101 A. 491, 
92 Conn. 82 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tained while going to or from work where the in- | juries occur away from the employer’s premises and 


Idaho.—Burchett v. Anaconda Cop- 
per Mining Co., 283 P. 515, 48 Idaho 
524. 


Ill.—Union Starch & Refining Co. v. 
Industrial Commission, 176 N.E. 303, 
344 Ill. 77; Schafer v. Industrial Com- 
mission, 175 N.E. 789, 343 Tll. 573; 
Indian Hili Club v. Industrial Com- 
mission, 140 N.E. 871, 309 Ill. 271; 
New Stauton Coal Co. v. Industrial 
Commission, 136 N.E. 782, 304 Ill. 613; 
Western Coal & Mining Co. v. Indus- 
trial Commission, 129 N.B. 779, 296 
Tll. 408; Payne v. Industrial Commis- 
sion, 129 N.E. 830, 296 Ill. 223; Wa- 
bash Ry. Co. v. Industrial Commis- 
sion, 128 N.E. 290, 294 Ill. 119; Cun- 
ningham v. Metzger, 258 Ill.App. 150. 


Ind.—Switow Theatrical Co. v. 
Fisher, 158 N.E. 254, 86 Ind.App. 418. 


Kan.—Chance v. Reliance Coal & 
Mining Co., 193 P. 889, 108 Kan. 121; 
Sedlock vy. Carr Coal Mining & Mfg. 
Co., 159 P. 9, 98 Kan. 680, L.R.A.1917B 
372. 5 

Ky.—Stearns Coal & Lumber Co. v. 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
Wilson Berger Coal Co. v. Brown, 3 
S.W.(2d) 199, 223 Ky. 183; Harlan 
Gas Coal Co. v. Trail, 280 S.W. 954, 
213 Ky. 226; Big Elkhorn Coal Co. v. 
Burke, 267 S.W. 142, 206 Ky. 489. 


La.—Le Blane v. Ohio Oil Co., 7 
La.App. 721; Baker v. Texas Pipe 
Line Co., 5 La.App. 25; Jones v. 
Louisiana Central Lumber Co., 2 La. 
App. 260. 


Mich.—Brink v. J. W. Wells Lum- 
ber Co., 201 N.W, 222, 229 Mich. 35. 


Minn.—Novack v. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495. 


N.Y.—Field v. Charmette Knitted 
Fabric Co., 156 N.E. 642, 245 N.Y. 139; 
Lynch v. City of New York, 151 N.E. 
149, 242 N.Y. 115; Ross v. Howieson, 
134 N.E. 589, 232 N.Y. 604. 


Ohio.—Kasari v. Industrial Com- 
mission of Ohio, 181 N.B. 809, 125 Ohio 
St. 410, 82 A.L.R. 1040. 


Okl.—Sapulpa Refining Co. v. State 
Industrial Commission, 215 P. 932, 91 
Ok]. 53. 


Pa.—Black v. Herman, 146 A. 550, 
297 Pa. 230; Bradley v. Congoleum 
Nairn, Inc., 92 Pa.Super. 374. 


Tenn.—Washington County v. 
Evans, 299 S.W. 780, 156 Tenn. 197; 
Moore vy. Cincinnati, N. O. & T. P. Ry. 
Co., 256 S.W. 876, 148 Tenn. 561. 


Tex.—Federal Surety Co. v. Ragle, 
(Commn.App.) 40 S.W.(2d) 63 [aff 
(Civ.App.) 25 S.W.(2d) 898]; Petro- 
leum Casualty Co. v. Green, (Civ. 
App.) 11 S.W.(2d) 388. 


W.Va.—Hager v. State Compensa- 
tion Com’r, 165 S.E. 668, 112 W.Va. 
492. 


[a] Other statements and discus. 
sions of rule.—(1) “The rule is well 
settled that an employee in going to 
work comes under the protection of 
the act when he enters the employer's 
premises or on the means provided 
for access thereto though the prem- 
ises and such means of access are not 
wholly under the employer’s contract 
and management.” Makins v. In- 
dustrial Accident Commission, 247 P. 
202, 203, 198 Cal. 698. (2) ‘In apply- 
ing the general rule that the period 
of going to and returning from work 
is not covered by the act, it is held 
that the employment is not limited by 
the exact time when the workman 
reaches the scene of his labor and be- 
gins it, nor when he ceases, but in- 
cludes a reasonable time, space, and 
opportunity before and after, while 


, 


] 


he is at or near his place of employ- 
ment. One of the tests sometimes 
applied is whether the workman is 
still on the premises of his employ- 
er. This, while often a helpful con- 
sideration, is by no means conclusive. 
A workman might be on the prem- 
ises of another than his employer, or 
in a public place, and yet be so close 
to the scene of his labor, within its 
zone, environments, and hazards, as 
to be in effect at the place and under 
the protection of the act, while, on 
the other hand, as in case of a rail- 
way stretching endless miles across 
the country, he might be on the prem- 
ises of his employer and yet far re- 
moved from where his contract of la- 
bor called him. The protection of the 
law does not extend, except by spe- 
cial contract beyond the locality, or 
vicinity, of the place of labor.’ Hills 
v. Blair, 148 N.W. 243, 182 Mich. 20, 


27. To same effect Barnett v. Brit- 
ling Cafeteria Co., 143 So. 818, 225 
Ala, 462. (3) “If it had been shown 


that the decedent, approaching his 
place of work by the only means of 
access thereto, was almost within the 
reach of it at the time of his injury, 
some of the authorities relied upon 
might justify the allowance of the 
claim; for the employment is not lim- 
ited to the exact moment of arrival at 
the place of actual work, nor to the 
moment of retirement therefrom. It 
includes a reasonable amount of time 
before and after actual work.’ De 
Constantin v. Public Service Commn., 
83 S.E. 88, 89, 75 W.Va. 32, L.R.A, 
1916A 329. 


[b] Course of employment.—In- 
juries may be regarded as arising in 
the course of employment when they 
occur while the employee is at or so 
near the place of employment as rea- 
sonably to be regarded as in effect at 
the place. Sedicck v. Carr Coal Min., 
etc... Co:;, 159 P?'9,. 98 Kan. 680. T7R.A. 
1917B 372; Hills v. Blair, 148 N.W. 
243, 182 Mich. 20; Gane v. Norton Hill 
Colliery Co., [1909] 2 K.B. 539, 2 B.W. 
C.C. 42; Nicol v. Young’s Paraffin 
Light, étc., Co., 8 B.W.C.C. 395, [1915] 
S.C. 439; Sneddon v. Greenfield Coal, 
etejaCo.se sib Wee. Cibo te. fa 9 LO) S.Ct 


362; Anderson v. Fife Coal Co., 3 B. 
WCC oso (LOLONE SiC soe rosixins 
v. Lancaster, 3 B.W.C.C. 476. See In 


re Guerin, Op. Sol. Dept. Labor 324 
(where an injury was held in the 
course of employment where claimant 
fell and was injured while going 
through the main gate of a navy 
yard); In re Bernard, Op. Sol. Dept. 
Labor 323 (where an injury to claim- 
ant on his way home after working 
hours while still on the government 
premises was held to have occurred 
in the course of employment); In re 
Chambers, Op. Sol. Dept. Labor 291 
(holding that a workman in the Canal 
Zone injured while following a cus- 
tomary path on his way to work on 
the premises of his employer or in 
the immediate vicinity thereof was 
injured in the course of employment). 


{[c] Arising out of employment.— 
Where the employee is under the con- 
trol of the employer and on his prem- 
ises, an injury may arise from his 
employment, although he is going to 
or from his work. Sedlock v. Carr 
Coal Min., etc., Co., 159 P. 9, 98 Kan. 
680, .RALI917B: 372; Nicol v. 
Young’s Paraffin Light, etc., Co., 8 B. 
W.C.C. 395, [1915] S.C. 439; Hoskins 
v. Lancaster, 3 B.W.C.C. 476; McKee 
v. Great Northern R. Co., 1 B.W.C.C. 
165; Jesson; v. Bath, 4 W.C.C. 9; 
Douglas v. United Mineral Min. Co., 
2. AWE. 15. 


[d] Adjacent premises included.— 
(1) Rule that employment begins 


when reaching employer’s premises 
extends in some cases to include ad- 
jacent premises used for ingress and 
egress. Bountiful Brick Co. v. Giles, 
48 -S.Ct. 221, 276 -U.S.0154," 72) Tend? 
507 [aff 251 P. 555, 68 Utah 600]. (2) 
Accordingly, a master, consenting to 
employee’s trespass on an adjacent 
railroad right of way, cannot avail 
itself of such defense in compensation 


proceeding. Bountiful Brick Co. v. 
Giles, supra. 
[e] Illustrations.—(1) Injury to 


an employee who slipped on a side- 
walk just outside the only entrance to 
the employer’s premises just before 
time to start to work was held to 
“arise out of and in course of employ- 
ment.” Barnett v. Britling Cafeteria 
Co., 143 So. 813, 225 Ala. 462, 85 A.L.R. 
85. (2) When, after his day’s work, 
and after punching a time clock, a 
blacksmith left the machine shop in 
which he was working and while walk- 
ing along a nonprohibited route which 
some of the employees used to board 
a mixed accommodation and coal train 
to go to their homes, sustained in- 
juries from which he died, it was 
held that the injuries which occurred 
while the employee was still on the 
employer’s premises arose out of and 
during the course of his employment 
within the Workmen’s Compensation 
Act. Ex parte Louisville & N. C 
Co., 94 So. 289, 208 Ala. 216. (3) 
Where a newspaper employee who 
was hired to deliver newspapers in 
a certain territory was injured, while 
returning over a prescribed course 
followed in delivering the papers, it 
was held that he was in the ‘‘course 
of employment” and that he was to 
be regarded as on his master’s prem- 
ises. Makins v. Industrial Accident 
Commission, 247 P. 202, 198 Cal. 698, 
49 A.L.R. 411. (4) Injury to miner 
walking through entry from place of 
work to bottom of shaft was held to 
arise out of employment. Sedlock v. 
Carr Coal Min., etc., Co., 159 P. 9, 
98 Kan. 680, L.R.A.1917B 372. (5) 
Where a miner while proceeding 
above ground to his work, slipped and 
broke his leg on rails belonging to 
the mine leading to the doorway of 
a horizontal passage by which the 
mine was entered, at a spot distant 
between nine and thirteen feet from 
the doorway, the accident arose out 
of and in the course of the work- 
man’s employment. Mackenzie v. 
Coltness Iron ‘Co;,. 625. (CtiSess:) 8: 
(6) One employed to work on boat, 
who on reporting at appointed time 
for sailing was given shore leave 
until a later hour to which sailing 
was postponed and on _ returning 
through the employer’s yard was in- 
jured, it was held that he was injured 
in course of and out of his employ- 
ment. Carter v. Rowe, 101 A. 491, 92 
Conn, 82. (7) Injury to employee 
slipping on walk on employer’s prem- 
ises in going from and after complet- 
ing his work for the day “arose out 
of and in course of employment.” 
Burchett v. Anaconda Copper Mining 
Co., 283 P. 515, 48 Idaho 524. (8) 
Injuries sustained by an employee 
when struck by an automobile while 
in a doorway of time office ready to 
“check out” occurred “in course of” 
and ‘‘arose out of employment.” Un- 
ion Starch & Refining Co. v. Indus- 
trial Commission, 176 N.E. 3038, 344 
Ill. 77. (9) Where an employee of a 
construction contractor is injured on 
employer’s premises going to or from 
duties by customary or permitted 
route within reasonable time before 
or after work, the injury “arises out 
of and in course of employment.” 
Schafer v. Industrial Commission, 175 
N.E. 789, 343 Ill. 578. (10) Where a 
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at places not subject to his control.74 


golf caddy, while leaving the grounds 
of the club where he worked, was, 
before he left the premises, injured 
by an automobile, it was held that his 
injury occurred “in the course’ of 
his employment and arose out of it 
within the Workmen’s Compensation 


Act. Indian Hill Club v. Industrial 
Commission, 140 N.E. 871, 309 Il. 
271. (11). A coal. miner was held 


to be entitled to compensation for 
injury received while on his way 
from the place where he worked to 
the shaft at the close of his day’s 
work, whether walking or riding in 
an empty car. New Stauton Coal Co. 
v. Industrial Commission, 136 N.E. 
782, 304 Ill. 618. (12) A miner, who 
had arrived on employer’s premises 
and was killed while going toward 
the washhouse to change his clothes 
preparatory to entering the mine, was 
held to be killed as the result of an 
accident ‘arising out of and in the 
course of the employment” within the 
Workmen’s Compensation Act. West- 
ern Coal & Mining Co. v. Industrial 
Commission, 129 N.E. 779, 296 Ill. 408. 
(18) Where a train crew had been 
relieved from service under the Hours 
of Service Act (U. S. Comp. St. § 8678) 
but had obtained permission from 
train dispatcher to ride into a termi- 
nal on the first train going in that di- 
rection, and where under the rules of 
the company the employees were paid 
while deadheading into the terminal, 
the employees, although not on duty 
within the Hours of Service Act while 
deadheading into the terminal, were 
in the employ of the railroad at such 
time within the Workmen’s Compen- 
sation Act so as to render compensa- 
ble an injury then received while go- 
ing from work on the premises of the 
employer. Payne v. Industrial Com- 
mission, 129 N.E. 830, 296 Ill. 223. 
(14) Where a railroad roundhouse 
mechanic was killed by a switch en- 
gine after he had finished his day’s 
work and while he was walking along 
the tracks on the railway premises to 
a point. where, according to known 
custom, he intended to catch a train 
on which he and other employees were 
allowed to ride home, the accident 
was one “arising out of and in the 
course of the employment,” within the 
Workmen’s Compensation Act. Wa- 
bash Ry. Co. v. Industrial Commis- 
sion, 128 N.E. 290, 294 Ill. 119. (15) 
Employee’s injury when struck by fel- 
low employee’s automobile soon after, 
and while the injured employee was 
going from, work and on employer’s 
private driveway was held to be com- 
pensable. Cunningham v. Metzger, 
258 Ill.App. 150. (16) Killing of the- 
atrical employee by electricity while 
removing a telephone wire from the 
sidewalk at a point near the front en- 
trance of the theater, while he was 
on his way home, was held to be an 
accident arising ‘‘out of and in course 
of employment,” where it was his du- 
ty to keep the sidewalk clean and 
free from obstructions. Switow The- 
atrical Co. v. Fisher, 158 N-E. 254, 86 
Ind.App. 418. (17) Where a coal min- 
er, working in a strip pit, quit his 
ordinary work at the end of the day, 
and with other employees rode upon 
an engine toward the other end of the 
pit, to ascend to surface as was the 
custom in the mine, his injury, sus- 
tained when engine collided with cars 
insecurely placed on a_ switch line, 
“arose out of and in the course of 
his employment,”’ so as to entitle him 
to compensation under the Workmen’s 
Compensation Act. Chance vy. Reli- 
ance Coal & Mining Co., 193 P. 889, 
108 Kan. 121. (18) Injury to miner 
proceeding from place of work to 
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foot of shaft and coming in contact 
with hanging slate was one “arising 
out of and in the course of employ- 
ment” within the Workmen’s Compen- 
sation Act. Sedlock v. Carr Coal Min- 
ing & Mfg. Co., 159 P. 9, 98 Kan. 680, 
L.R.A. 1917B 372. (19) Where an em- 
ployee who was hired to operate a 
drum at the head of an incline main- 
tained by a coal company was killed 
while on his way to work, it was held 
that his death occurred “‘in course of 
employment”? where it appeared that 
at the time of his death the employee 
was attempting to remove a danger- 
ous wire from a path on the employ- 
er’s premises. Harlan Gas Coal Co. 
v. Trail, 280 S.W. 954, 213 Ky. 226. 
(20) A mining employee was held to 


be killed in ‘‘course of employment’. 


where his death occurred from inju- 
ries received while on his way from 
the room in the mine, where he 
worked, to the outside on his way 
from work. Big Elkhorn Coal Co. v. 
Burke, 267 S.W. 142, 206 Ky. 489. 
(21) An oil lease employee hit by an 
automobile on highway in front of 
employer’s property on way to work 
was held to be in effect injured on 
the premises of the employer where 
the highway bisected the premises of 
the employer, and the employee was, 
therefore, injurede« ins the course of 
employment. Le Blane v. Ohio Oil 
Co., 7 La.App. 721. (22) Accidental 
crushing of foot of a sawmill em- 
ployee while the employee was cross- 
ing a standing train on his way to 
work was held to arise out of the 
employment, where the train was on 
a track adjacent to the sawmill and 
in close proximity thereto. Jones v. 
Louisiana Central Lumber Co., 2 La. 
App. 260. (23) Injury to a warehouse 
employee sustained while he was on 
employer’s premises, going from his 
work, leaving within a reasonable 
time, following a customary and per- 
mitted route off the premises and in 
the immediate vicinity of his labor, 
was held to arise out of and in the 
“course of his employment,” within 
the Workmen’s Compensation Act. 
Brink v. J. W. Wells Lumber Co., 201 
N.W. 222, 229 Mich. 35. (24) Death 
of a mill superintendent as a result 
of injuries sustained on the sidewalk 
just outside the entrance to the mill 
when assaulted by an employee whom 
deceased had just discharged was 
held to be compensable as in the 
“course of employment.” Field v. 
Charmette Knitted Fabric Co., 156 
N.E. 642, 245 N.Y. 139. ©(25) Acci- 
dental death of employee on the way 
to work while traversing a zone be- 
tween the entrance of employer’s 
premises and the plant where em- 
ployed was held to arise in ‘‘course 
of employment.” Kasari v. Industrial 
Commission of Ohio, 181 N.E. 809, 125 
Ohio St. 410, 82 A.L.R. 1040. (26) 
Where a claimant employed as a 
pipeline walker was coming to his 
work, and was traveling along the 
customary road and in the customary 
way and within the time after his 
day’s work began, and was run over 
by a truck and his leg crushed, when 
he was at a point within fifteen to 
eighteen feet from the line he was 
to walk, it was held that the injury 
arose out of and in the course of the 
employment and was compensable. 
Sapulpa Refining Co. v. State Indus- 
trial Commission, 215 P. 933, 91 Okl. 
53. (27) A coal miner, who, having 
reported to shanty for lamps, was 
proceeding to his place of work when 
he was struck by a locomotive trav- 
ersing employer’s property, was held 
to be injured ‘in course of employ- 
ment.” Skuaskai v. Philadelphia & 
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Thus in- | jury from an accident in the street or on a highway 


Reading Coal & Iron Co., 159 A. 47, 
104 Pa.Super. 25. (28) Compensation 
was held to be properly awarded to 
dependent of deceased caught between 
a monitor and the roof of the plant 
where he worked, when he was going 
to his place of employment. Bradley 
v. Congoleum Nairn, Inc., 92 Pa.Super. 
374. (29) Injury to county’s quarry 
employee while riding home in auto- 
mobile after day’s work, along ad- 
jacent uncompleted highway, which 
was being constructed by the county 
and to which highway the employee 
was required to go from time to time 
was held to be compensable. Wash- 
ington County v. Evans, 299 S.W. 780, 
156 Tenn. 197. (30) Where decedent, 
a laborer employed in the repair yard 
of a railroad company, was killed 
while crawling under a train going 
in the direction of his.home, when he 
used an exit which was commonly 
used by other employées, and against 
which employer had made no provi- 
sion for danger, and where in addi- 
tion decedent’s employment extended 
over the same territory that he was 
traversing when the accident oc- 
curred, under the equitable construe- 
tion required by Workmen’s Compen- 
sation Act, it was held that the ac- 
cident grew “out of and in the course” 
of decedent’s employment, within the 


act. Moore v. Cincinnati, N. O. & T. 
P. Ry. Co., 256 S.W. 876, 148 Tenn. 
561. (31) Injury to a mine employee 


while descending from a mine on a 
hill, when the hoist operated by the 
employer to carry employees up and 
down the hill was not available was 
held to be compensable as an acci- 
dent which ‘arose out of and in 
course of employment,’’ within the 
Workmen’s Compensation Act, where 
it appeared that the place of the in- 
jury was only a few hundred feet 
from the hoist and on the employer’s 
premises. Hager v. State Compensa- 
ven Com’r, 165 S.E. 668, 112 W.Va. 


74. JT1l.—Shegart Vv. Industrial 
COE aetO ms 168 N.E. 288, 336 Ill. 


Ind.—Mitchell v. Ball Bros. 
(App.) 186 N.E. 900. 


La.—Harless v. Forgy, Hanson & 
McCorkle, (App.) 149 So. 135, 136; 
Crysel v. R. W. Briggs & Co., (App.) 
146 So. 489; Thibodaux v. Yount Lee 
Oil Co., 128 So. 709,418 La.App. 591; 
Wyatt v. Alabama Petroleum Cor- 
poration, 2 La.App. 499. 


Me.—Ferreri’s Case, 138 A. 561, 126 
Me. 381. 


Mass.—Bell’s Case, 130 N.E. 67, 238 
Mass. 46. 


Neb.-—-Siedlik v. Swift & Co., 239 
N.W. 466. 122 Neb. 99. 


N.Y.—Scanlon v. Herald Co., 194 
N.Y.S. 6638, 201 App.Div. 173; Murphy 
v. Ludlum Steel Co., 169 N.Y.S. 781, 
182 App.Div. 139 [aff 126 N.E. 915, 227 
N.Y. 634]. 


Or.—In re . Finley, .16-P.(2d):. 648; 
Larsen v. State Industrial Accident 
Commission, 295 P. 195,:135 Or. 137. 


Pa.—Morucci v. Susquehanna Col- 
lieries Co., 147 A: 533, 297 Pa: 508; 
Palko v. Taylor-MeCoy Coal & Coke 
Co., 187 A. 625, 289 Pa. 401; Rotolo v. 
Punxsutawney Furnace Co., 120 A. 
704, 277 Pa. 70; Shickley v. Philadel- 
phia & Reading Coal & Iron Co., 118 
A, 255, 274 Pa. 360; Maguire v. James 
Lees & Sons Co., 116 A. 679, 273 Pa. 
85; Stahl v. Watson Coal Co., 112 A. 
14, 268 Pa. 452; Leacock v. Susque- 
hanna Collieries Co., 98 Pa.Super. 581; 
Wilkins v. Shannon Coal Co., 82 Pa. 


Co., 


For later cases, developments and changes in the law see Annotations, same title and sectiop number. 
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while on the way to or from work is not ordinarily | eompensable,7® unless the employment is such that 


Super. 128. 


_ Tex.—Wynn v. Southern Surety Co., 
(Civ.App.) 26 S.W.(2d) 691. 


And see cases infra note 75. 


[a] Other statements of rule.— 
(1) “It is held as a general rule that 
accidents to an employee while going 
to or from his work and not in the 
immediate vicinity thereof do not 
arise out of or in the course of his 


employment.’’ Spero v. Heagany & 
Draper Co., 240 N.W. 21, 256 Mich. 
403. (2) “The general rule to the 


effect that where an employee is in- 
jured on his way to or from work, 
he is not entitled to compensation if 
the injury occurs off the employer’s 
premises, is so well recognized that 
it is hardly necessary to cite author- 
ity.” Harless v. Forgy, Hanson & 
McCorkle, (La.App.) 149 So. 135, 136. 


{b] What constitutes “premises 
of” highway construction company 
within rnule.—As regards the right of 
a highway construction company’s 
employee to recover for injuries re- 
ceived in going to work, contractor’s 
“premises” extended only to portion 
of highway presently occupied for 
prosecuting work. Crysel v. R. W. 
Briggs & Co., (La.App.) 146 So. 489. 
To same effect Ferreri’s Case, 138 A. 
561, 562, 126 Me. 381... 


[c] MIllustrations.—(1) Injury did 
not “arise out of and in course of 
employment,’’ where employee riding 
to place of prospective employment in 
employer’s truck had not reached 
place of employment when injury oc- 
curred. Shegart v. Industrial Com- 
mission, 168 N.E. 288, 336 Ill. 223. 
(2) Injuries to a highway construc- 
tion company. laborer while going to 
work over a paved portion of a high- 
way unopened to the public, approxi- 
mately four hundred yards from the 
town at or near which the work was 
being done, were held not compensa- 
ble as occurring on “premises” of em- 
ployer as required by the statute. 
Crysel v. R. W. Briggs & Co., (La. 
App.) 146 So. 489. (3) Employee in- 
jured when stepping on nail while on 
way home from work and consider- 
able distance from employer’s prem- 
ises was not entitled to compensa- 
tion. Thibodaux v. Yount Lee Oil 
Co., 128 So. 709, 138 La.App. 591. (4) 
Where an employee of a road con- 
struction company was injured while 
riding home from work on a truck 
belonging to a third person and ata 
point four hundred yards from the 
actual premises of the employer, com- 
pensation was denied. Harless v. 
Forgy, Hanson & McCorkle, (La.App.) 
149 So. 135. (5) Accident to an oil 
company employee while on his way 
home from work was not within the 
scope of his employment when the ac- 
cident, a gas explosion, occurred 
causing injuries to the employee when 
he was a half mile away from his 
place of work on another lease. Wy- 
att v. Alabama Petroleum Corpora- 
tion, 2 La.App. 499. (6) Injury to a 
highway contractor’s employee while 
walking to work over 'a portion of 
a highway which had been furnished 
and before arriving at the place where 
the highway was being constructed 
was held not received on the employ- 
er’s premises, nor in the course of 
employment. Ferreri’s. Case, 138 A. 
561, 126 Me. 381. (7) Where one em- 
ployed as a swamper in a highway 
oiling crew by a state highway com- 
mission was killed by a hit-and-run 
driver at a point twelve miles away 
from the place where the oiling oper- 
ations were performed and while de- 
ceased witn coemployees was driving 
home after completing their work for 
the day, it was held that the death 


: 


occurred at a point too remote from 
the zone of decedent’s work to make 
his death compensable within the 
compensation act. In re Finley, (Or.) 
16 P.(2da) 648. (8) Where an em- 
ployee at a chemical plant was killed 
while going from work, when he was 
struck by a train at a railroad cross- 
ing which was off the premises of his 
employer, it was held that his death 
was not compensable as an injury 
arising out of and in the course of 
his employment. Bell’s Case, 130 N. 
E. 67, 238 Mass. 46. (9) Injury to an 
employee’s leg from stepping into a 
hole located several blocks from the 
plant while on his way to work was 
held not to arise “in course of em- 
ployment,” under a statute requiring 
that injury occur in or about the 
premises where the duties of the em- 
ployee required that they be per- 
formed. Siedlik vy. Swift & Co., 239 
N.W. 466, 122 Neb. 99. (10) A janitor 
in the office building of a steel plant, 
killed by an electric wire while leay- 
ing his home, which was on property 
owned by his employer, to go to work, 
was nevertheless held not to be killed 
within the course of his employment, 
although he was at the time of the 
accident carrying a basket of laundry 
for his wife, also employed by de- 
fendant. Murphy v. Ludlum Steel 
Co., 169 N.Y.S. 781, 182 App.Div. 139 
[aff 126 N.B. 915, 227 N.Y. 684]. (11) 
Injury to employee riding in fellow 
employee’s automobile, occurring 
shortly before work in attempt to 
park automobile on platform away 
from the premises of the employer, 
and not belonging to the employer, 
did not “arise out of or in course of 
employment.” Larsen v. State Indus- 
trial Accident Commission, 295 P. 195, 
135 Or. 137. (12) Injury received by 
a coke drawer, while away from the 
employer’s premises and going home 
from work, was held not compensable, 
although he was ordered to return 
for extra work. Palko v. Taylor-Mc- 
Coy Coal & Coke Co., 137 A. 625, 289 
Pa. 401. (13) Where a decedent was 
fatally injured upon land owned by 
his employer while on a path leading 
to his place of employment, but not 
upon the premises where the colliery 
in which he was actually employed 
was located, it was held that he was 
not injured on his employer’s “prem- 
ises” within the Workmen’s Compen- 
sation Act, and hence compensation 
could not be recovered for his death. 
Shickley v. Philadelphia & Reading 
Coal & Iron: Co., 118 A. 255, 274 Pa. 
360. (14) Injury sustained by a min- 
er while riding on a locomotive on 
his way to a washhouse after leaving 
work was held not to be compensable, 
as the injury occurred away from the 
premises of the employer in the sense 
that it occurred at a point which, al- 
though on the property of the employ- 
er, was not within the area used by 
the employer to carry on the opera- 
tions in which the employee was en- 
gaged. Leacock’ v. Susquehanna Col- 
lieries Co.,..98 Pa,Super. 581. (15) 
A miner who was injured in an acci- 
dent, on his way to* work but on 
premises not owned or controlled by 
his employer, is not entitled to com- 
pensation under the Workmen’s Com- 
pensation Law. Wilkins v. Shannon 
Coal Co., 82 Pa.Super. 128. 


75. Ala.—Ex parte Taylor, 104 So. 


527, 218 Ala. 283. 
Colo.—Industrial Commission of 
Colorado v. Nissen’s Estate, 267 P. 


791, 84 Colo. 19; Industrial Commis- 
sion of State of Colorado v. Anderson, 
ace P. 135, 69 Colo. 147, L.R.A.1918F 


Conn.—Whitney v. Hazard Lead 
Works, 136 A. 105, 105 Conn. 512. See 


Boulanger v. First Nat. Stores, 163 A. 
ct shh 115 Conn. 665 (recognizing 
ruie). 


Ga.—Cooper v. Dixie Const. Co., 165 
S.E. 152, 45 Ga.App. 420. 


Idaho.—State v. Clearwater Tim- 
ber Co., 274 P. 802, 47 Idaho 295, 66 
A.L.R. 1396. > 


Tll.—Wicks v. Cuneo Henneberry 
Co., 150 N.E. 276, 319 Tl. 344 [aff 234 
Tll.App. 502]. 


La.—Boutte v. R. L. Roland & Son, 
132 So. 398, 15 La.App. 530. 


Me.—Wheeler’s Case, 159 A. 331, 131 
Me. 91; Rawson’s Case, 140 A. 365, 
126 Me. 563; Paulauski’s Case, 135 A. 
824, 126 Me. 32. 


Mich.—Stocker v. Southfield Co., 
22L5N.W.. £75,244. Mich. 13°" Pearce 
v. Michigan Home and Training 
School, 204 N.W. 699, 231 Mich. 536. 


Minn.—Otto v. Duluth St. Ry. Co., 
164 N.W. 1020, 188 Minn. 312. 


Mont.—Murray Hospital v. An- 
grove, 10 P.(2d) 577, 92 Mont. 101. 


N.J.—Gilroy v. Standard Oil Co., 
151 A. 598, 107 N.J.Law 170. 


N.Y.—Lampert v. Siemons, 139 N. 
E. 278, 235 N.Y. 311; Harris v. Henry 
Cheney Hammer Corporation, 223 N. 
Y.S.. 738, 221 App.Div. 199. 


N.C.—Bray v. W. H. Weatherly & 
Co., 165 S.E. 332, 203 N.C. 160; Hunt 
v. State, Adjutant General’s Depart- 
ment, 161 S.E. 203, 201 N.C. 707. 


Ohio.—Industrial Commission of 
Ohio v. Heil, 176 N.E. 458, 123 Ohio 
St. 604; Auberger v. Industrial Com- 
mission of Ohio, 175 N.E. 628, 38 Ohio 
App. 203; McKenzie v. Industrial Com- 
mission of Ohio, 155 N.E. 704, 24 Ohio 
App. 455. 


Okl.—Southern Surety Co. of New 
York v. Cline, 299 P. 139, 149 Okl. 27; 
Oklahoma Natural Gas Corporation v. 
Union Bank & Trust Co. of Searcy, 
Ark., 299 P. 159, 149 Okl. 12. 


-Pa.—Cronin v. American Oil Co. 
148 A. 476, 298 Pa. 336; Haley v. City 
of Philadelphia, 163 A. 917, 107 Pa. 
Super. 405. 


Tenn.—Little v. Johnson City Foun- 
dry & Machine Co., 11 S.W.(2d) 690, 
158 Tenn. 102. 


Wash.—Brown v. Department of 
Labor and Industries, 237 P. 733, 135 
Wash. 327. 


Wis.—E. W. Hallet Const. Co. v. In- 
dustrial Commission of Wisconsin, 
229 N.W. 547, 201 Wis. 182; Krebs v. 
Industrial Commission, 227 N.W. 287, 


| 200 Wis. 1384; Caravella v. City of Mil- 


waukee, 215 N.W. 911, 194 Wis. 190; 
egrnpute v. Morris, 157 N.W. 556, 163 
KS Behl 


[a] Not premises where service 
“peing performed” within statute.— 
That some time prior to accident de- 
ceased’s work as track layer: was 
about the place of the accident, occur- 
ring when he alighted in the street 
from employer’s street car transport- 
ing him from work, was held not to 
make such place premises where his 
service was “being performed’ with- 
in the Workmen’s Compensation Act. 
ce parte Taylor, 104 So. 527, 213 Ala. 


{b] Performance of . incidental 
duty for employer held not to render 
injury compensable.—Where the pri- 
mary object of an employee is to 
return to work, the performance of a 
mere incidental duty for the employ- 
er will not render compensable an 
injury Sustained by an employee while 
on the highway and going to work, 
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as where the employee was accus- 
tomed to bring the mail of the em- 
ployer from the post office while on 
his way to work. Rawson’s Case, 140 
A. 365, 126 Me. 563. 


[ec] Diustrations.—(1) Farm em- 
ployee, walking on highway on way 
from farm to sleeping quarters and 
killed by automobile, did not sustain 
an injury in the “course of employ- 
ment,’” where employment had ceased. 
Industrial Commission of Colorado v. 
Nissen’s Estate, 267 P. 791, 84 Colo. 
19. (2) Employee permitted to take 
work home, and who had been working 
at home and was injured on the street 
on his way to employer’s store, was 
held not entitled to compensation, un- 
der L. (1915) ec 179 § 8. Industrial 
Commission of State of Colorado v. 
Anderson, 169 P. 135, 69 Colo. 147, L.R. 
A.1918F 885. (3) Injury received by 
employee when she slipped and fell 
in the street while on her way to work 
was held not compensable as arising 
“in course of employment.” Whitney 
v. Hazard Lead Works, 136 A. 105, 105 
Conn. 512. (4) Independent contrac- 
tor’s employee, injured while on a 
highway and in a place not under con- 
trol of principal contractor, while be- 
ing transported from work, could not 
recover compensation from principal 
contractor. Cooper v. Dixie Const. 
Co., 165 S.E. 152, 45 Ga.App. 420. (5) 
Employee’s injury in crossing colli- 
sion while driving to work was held 
not to “arise out of and in course of 
employment,” where the crossing was 
public. State v. Clearwater Timber 
Co., 274 P. 802, 47 Idaho 295, 66 A.L.R. 
1396. (6) Injuries on public side- 
walk by tripping against corner of 
iron door maintained by employer 
while the employee was on her way 
to work at the plant of her employer 
were held not within the compensa- 
tion act. Wicks v. Cuneo Henneberry 
Co., 150 N.E. 276, 319 Ill. 344 [aff 234 
Ill.App. 502]. (7) It being a custom 
that, where deceased, a weigher who 
was sent to procure samples of fat for 
his employer, could not finish his in- 
spection and return to the plant of 
his employer before 6 P. M., he would 
pring samples the following morning, 
injuries received by deceased where, 
while in the street, he was struck by 
a street car while going home after 
7:15 P. M., at which time he left the 
plant of another company after pro- 
curing samples, did not arise “out of 
and in the course of his employment,” 
within the Workmen’s Compensation 
Act, whether or not he was carrying 
samples when injured. N. K.. Fair- 
bank Co. v. Industrial Commission of 
Tllinois, 120 N.E. 457, 285 Ill. 11. (8) 
Under a compensation act specifically 
providing that the phrase ‘personal 
injuries arising out of and in the 
course of employment’’ does not “‘cov- 
er workmen except while engaged in 
or about the premises where their 
services are performed or where their 
presence is required as a part of their 
service,’ where one employed as a 
“trouble’ man for his employer, an 
electric company, was injured when 
his automobile, which he was driving 
home after completing his regular 
hours of labor, collided with a street 
ear, it was held that, notwithstanding 
he was required to return to work lat- 
er in the evening to take care of 
“trouble” which might arise during 
the shift of the night trouble man who 
was ill, the injured employee having 
completed the hours of his regular 
service and having not begun the 
hours of his extra service off the 
premises of his employer, the injuries 
did not occur “in the course of his 
employment,” as required by the com- 
pensation statute. Otto v. Duluth. St. 
Ry. Co., 164 N.W. 1020, 138 Minn. 312. 
(9) Since injury to an employee ona 
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public highway away from the prem- 
ises of the employer in going to or re- 
turning from employment does not 
“arise in course of or out of employ- 
ment,” the injury thus sustained by 
a bricklayer being transported to 
work was held not to be compensable. 
Boutte v. R. L. Roland & Son, 132 So. 
398, 15 La.App. 530. (10) Employee 
breaking leg while en route to work 
by falling on ice in street within area 
housing employees within which em- 
ployees were privileged but not re- 
quired to live was held not to have 
sustained an injury ‘‘arising in course 
of employment.” Wheeler’s Case, 159 
As 3315-131 Me. 915. (C1), Injury, toa 
mill employee on his way to work oc- 
curring on public way was held not 
compensable as “arising out of” or oc- 
curring “in course of employment.” 
Paulauskis’ Case, 135 A. 824, 126 Me. 
32. (12) Injury to an employee while 
crossing a highway on his way home 
at night did not arise out of and in 
course of employment. Stocker v. 
Southfield Co., 221 N.W. 175, 244 Mich. 
13. (13) Where deceased had been 
employed in laundry of defendant 
state institution, and was murdered 
about a quarter of a mile from the in- 
stitution grounds by an inmate there- 
of on a public highway, usually trav- 
eled by deceased going to and from 
work, and the homicide occurred on a 
Saturday afternoon;Swhen the institu- 
tion was closed, and while deceased 
was not required to work, it was held 
that the death did not occur in ‘course 
of employment.’’ Pearce v. Michigan 
Home and Training School, 204 N.W. 
699, 231 Mich. 536. (14) Injury sus- 
tained by an employee when struck 
by automobile in the street when pro- 
ceeding from his home to his place 
of employment was held not one “aris- 
ing out of and in course of employ- 
ment;”’ hence the employee was not 
entitled to compensation. Murray 
Hospital v. Angrove, 10 P.(2da) 577, 
92 Mont. 101. (15) Where an oil com- 
pany employee was injured by an ex- 
plosion of a tank on the employer’s 
premises but when the employee hav- 
ing completed his work for the day 
was going from work and had reached 
a point on a public highway off the 
premises of the employer, it was held 
that the injury was not compensable 
as an accident arising out of and in 
the course of the employment. Gil- 
roy v. Standard Oil Co., 151 A. 598, 
107 N.J.Law 170. (16) Injury to one 
employed as a night watchman at a 
factory, by a train at a crossing fifty 
feet from the employer’s nearest en- 
trance, while hurrying to work was 
held not compensable, as arising in 
“course of employment.” Harris v. 
Henry Cheney Hammer Corporation, 
223 N.Y.S. 738, 221 App.Div. 199. (17) 
Injuries to a department head, who 
continued to work during a strike of 
the employees in his employer’s plant 
and was assaulted by a striker, while 
the superintendent was in the street 
on his way to work on foot, were held 
not to have arisen in the “course of 
the employment” within the Work- 
men’s Compensation Law. Lampert v. 
Siemons, 139 N.E. 278, 235 N.Y. 311. 
(18) Injury suffered by truck driver 
while on way to the garage to get 
his employer’s truck and to begin the 
day’s work was held not to “‘arise out 
of and in course of employment.” 
Bray v. W. H. Weatherly & Co., 165 S. 
E. 332, 203 N.C. 160. (19) Death in an 
automobile accident of deceased en- 
listed in National Guard while on the 
highway returning to camp for duty 
and driving his own automobile, al- 
though he being paid from time he 
left home, was held not compensable 
as “arising out of and in course of 
employment.” Hunt v. State, Ad- 
jutant General’s Department, 161 S.E. 
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203, 201 N.C. 707. (20) Abattoir 
superintendent’s injuries, sustained on 
way to work, but while he was on a 
public highway a mile away from his 
employer’s plant, were held not com- 
pensable, since not received ‘‘in course 
of employment,” and this notwith- 
standing the employer agreed to reim- 
burse him for transportation. Indus- 
trial Commission of Ohio v. Heil, 176 
N.E. 458, 123 Ohio St. 604. (21) Al- 
though gasoline station attendant was 
late for work, injury when struck by 
automobile in the street after alight- 
ing from street car near, but not on, 
employer’s premises was held not to 
be within™‘‘scope of employment.” 
Auberger v. Industrial Commission of 
Ohio, 175 N.E. 628, 38 Ohio App. 203. 
(22) Injuries sustained by an em- 
ployee while on the way to work when 
struck by an automobile in the street 
after he alighted from a street car 
three blocks from the place where he 
was to work were not compensable 
since they were fot sustained in 
course of, and did not arise out of, em- 
ployment. McKenzie v.. Industrial 
Commission of Ohio, 155 N.E. 704, 24 
OhioApp. 455. (23) Fatal injury to 
city’s construction inspector in auto- 
mobile accident in the streets while 
away from the employer’s premises 
and while driving home after the day’s 
work was held not to be sustained 
“in course of employment.” Haley v. 
City of Philadelphia, 163 A. 917, 107 
Pa.Super. 405. (24) Widow of gaso- 
line filling station employee attacked 
by robbers, while on the street ten or 
twelve blocks from the station and 
while carrying - employer’s money 
home after completing work at mid- 
night, was held not entitled to com- 
pensation for his resulting death. 
Cronin v. American Oil Co., 148 A. 476, 
298 Pa. 336. (25) Where a foundry 
moulder was injured when struck by 
an automobile in the streets at a point 
four or five hundred “feet from his 
employer’s premises, it was held that 
his injuries were not compensable. 
Little vy. Johnson City Foundry & Ma- 
chine Co., 11 S.W.(2d) 690, 158 Tenn. 
102, (26) Injury occurring to an em- 
ployee of a gas company on public 
street from causes to which other per- 
sons are likewise exposed is not com- 
pensable. Oklahoma Natural Gas Cor- 
poration v. Union Bank & Trust Co. of 
Searcy, Ark., 299 P. 159, 149 Okl. 12. 
(27) Accidental injury sustained by 
an employee on a highway while walk- 
ing to his place of» employment was 
held not to arise ‘“‘out of and in course 
of employment,’ when he was struck 
by an automdbile. Southern Surety 
Co. of New York v. Cline, 299 P. 139, 
149 Ok]. 27. (28) An employee in- 
jured on a public highway while on 
his way to work at his employer’s 
camp in the morning was held not 
“in course of employment.” Lloyds 
Casualty Co. v. Rodriguez, (Tex.Civ. 
App.) 36 S.W.(2d) 261. (29) Injury 
to an employee on a public road four 
and one-half miles from the employ- 
er’s premises and while the eniblaves 
was returning home after the com- 
pletion of his day’s work was held 
not to arise ‘in the course of his em- 
ployment away from the plant of his 
employer,” within the meaning of a 
compensation statute, and was, there- 
fore, not compensable. Brown v. De- 
partment of Labor and Industries, 237 
P. 733, 185 Wash. 327. (30) Employee 
injured on a sidewalk twenty feet 
from the entrance to employer’s plant 
while on the way to work was held not 
to be on the ‘‘employer’s premises,” 
so as to render the injury compensa- 
ble under the compensation statute. 
Krebs v. Industrial Commission, 227 
N.W. 287, 200 Wis. 184. (31) Where 
an employee, whose duty it was to 
unload cement from railroad freight 
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the employee must travel thé streets in order to 
perform it,7® or where the employee is subject to 
emergency calls,’7 or where the employee is off the 
premises by reason of the express direction of the 
employer.7® Notwithstanding an employee is, while 
going from work, still on the premises of his em- 
ployer, when sustaining injuries by reason of a per- 
sonal assault, the injuries may be noncompensable.7® 
By express provision in some of the statutes, the 
protection of the act, so far as it concerns employees 
going to and from their employment, is limited to 


the premises of the employer.®°® 


Areas which employee is privileged, but not re- 
Injuries sustained by an employee 
while on the way to or from work may not be com- 
pensable where the injuries are sustained at places 
on the property of the employer but in an area 
which the employee is privileged, but not required, 


quired, to use. 


ears for use on a paving job two miles 
away, sustained injuries at the scene 
of the paving operations after leaving 
work, it was held that the injuries 
did not occur on the employer’s ‘‘prem- 
ises’”’ as required by a compensation 
act to be compensable., E. W. Hallet 
Const. Co. v. Industrial Commission 
of Wisconsin, 229 N.W. 547, 201 Wis. 
182. (32) City street cleaner’s injury 
by an automobile in the streets while 
going to report for work was held 
not to be compensable, as in the serv- 
ice and on the “premises of employ- 
er,” aS required by a compensation 
statute. Caravella v. City of Milwau- 
kee, 215 N.W. 911, 194 Wis. 190. (33) 
A fireman injured on a street on the 
way to place of duty is not on the 
master’s “premises” within the mean- 
ing of a workmen’s compensation act, 
so as to entitle him to compensation. 
Hornburg v. Morris, 157 N.W. 556, 163 
Wis. 31. 

76. Racine County v. Industrial 
Commission of Wisconsin, 246 N.W. 
303, 210 Wis. 315. — 

Street and highway accidents see 
infra §§ 463-468. 


77. Fogg’s Case, 132 A. 129, 125 
Me. 168. 
[a] Bule applied.—Injury to a fire- 


man while going from work was held 
to be compensable where he was sub- 
ject to call while away from work. 
Fogeg’s Case, 132 A. 129, 125 Me. 168. 


Injuries during temporary cessa- 
tions of work by employees subject to 
call generally see infra § 457. 


78. Scully v. Industrial Commis- 
ee of Illinois, 120 N.E. 492, 284 Ill. 
67. 


[a] Tlustration.—Injury to an em- 
ployee of a plumber, engaged in mak- 
ing private connections with city 
sewers and water pipes, arises out of 
and in the course of his employment 
where the injury occurs on his way 
to his work, as he, at the employer’s 
direction, gets on his truck to get 
some pipe left over at another job and 
also to get some pipe from a pipe yard, 
and the truck on which the employee 
is: riding is struck by a street car 
while off the premises of the employ- 
er. Scully v. Industrial Commission 
of Illinois, 120 N.E. 492, 284 Ill. 567. 


79. Cawley v. American Ry. Ex- 
press Co., 120 A. 108, 276 Pa. 160. 


[a] MTlustration.—Under provi- 
sions of a compensation act denying 
compensation for injuries resulting 
from a personal dispute (P. L. [1915] 
p 736 § 301, Pa. St. [1920] §§ 21988, 
21984) an injury by a fall caused by 
tripping over a, steel plate during an 
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Injury on premises of one employer but on way 
to work for another. 
premises of one employer when the employee is in 
the act of going to work for another employer at 
another place may not be compensable as injuries’ 
arising out of and in the course of the employment.*? 


In furtherance of master’s business.** 
at the time of the injury sustained by an employee, 
while on his way to or from work, he is actually 
engaged in the furtherance of his employer’s busi- 


Injuries sustained on the 


Where 


ness, the injury may be compensable regardless of 


whether it was 


altercation with a coemployee, occur- 
ring as the men were leaving when the 
work was completed, and having no 
relation to their employment, was held 
not compensable, although the alter- 
cation occurred on the premises of the 
employer. Cawley v. American Ry. 
Express Co., 120 A. 108, 276 Pa. 160. 


Whether injuries resulting from as- 
saults are compensable as arising out 
of and in the course of employment 
generally see supra §§ 432, 433. 


80. Hornburg v. Morris, 157 N.W. 
556, 163 Wis. 31. But see Milwaukee 
v. Althoff, 145 N.W. 238, 156 Wis. 68, 
L.R.A.1916A 827 (holding prior to L. 
(1913) c 599, embodying the rule stat- 
ed in the text, that, where, although a 
city employee’s hours of labor were 
from eight A. M. until five P. M., he 
was required to report to his foreman 
at seven-thirty A. for instruc- 
tions as to where he should work, 
the relation of master and servant 
existed where he was injured by fall- 
ing on a sidewalk while going to work 
after having reported to his foreman, 
and he was then performing a service 
growing out of his employment, with- 
in St. [1911] § 2394—4). 


[a] Streets as premises of city.— 
“Plaintiff was a pipeman and truck- 
man in the fire department of the 
city and on the day in question he 
was stationed at the engine house, 
and was due there at 2 o’clock in the 
afternoon. In using the streets of 
the city in going to and from work 
he used them the same as any em- 
ployee of a private employer would 
do. His duty as a fireman did not 
then call for a use of the streets in 
any other manner than does the duty 
of any person who desires to use 
them in going to and from work. 
The streets are free to overybody 
who desires to use them in a lawful 
manner, and when used Solely for 
the purpose of going to and from 
work cannot be called the premises 
of the city within the meaning of the 
act. That they may in many cases 
ecdastitute the premises of the city 
within the meaning of the act is 
quite obvious; as for instance in the 
case of an injury to a policeman or 
fireman while on duty in a street or 
of a street employee in the perform- 
ance of his duty thereon. But where 
the streets are used solely for the 
purpose of going to and from an em- 
ployment carried on at a definite 
place other than a street they are 
not premises within the meaning of 
the act.” Hornburg v. Morris, 157 
N.W. 556, 163 Wis. 31, 33. 


81. Wheeler’s Case, 159 A. 331, 131 
Me. 91. 


sustained on the premises of the 


employer, and this particularly under provisions of 
the compensation acts that injuries sustained in 
furtherance of the employer’s business may be com- 
pensable whether sustained on the premises of the 
employer or elsewhere; ** but, when the employee 


[a] Area devoted by employer to 
housing of employees.—‘‘Where the 
injury occurs . . . in an*area de- 
voted by the employer to the housing 
of employees in which they are privi- 
leged but not required to live, it does 
not arise in the course of the employ- 
ment as those words are used in the 
statute.” Wheeler’s Case, 159 A. 331, 
332, 131 Me. 91. 


82. Edmonds v. Industrial Com- 
mission, 183 N.B. 12, 350 Ill. 197. 


[a] Tlustration.—Accident to resi- 
dence owner’s maid off duty, while 
descending owner’s stairs on way to 
work for another for the afternoon, 
did not “arise out of and in course of 
employment” of the owner. Edmonds 
v. Industrial Commission, 183 N.E. 
12, 350 Ill. 197. 


83. Whether injuries to employees 
engaged in furtherance of empioyer’s 
business must occur on its premises 
generally see supra § 438. 


84. Spero v. Heagany & Draper Co., 
240 N.W. 21, 256 Mich. 4038; Clifton v. 
Kroger Grocery & Baking Co., 187 N. 
W. 380, 217 Mich. 462; Cymbor v. 
Binder, Coal Co., 132° A. 363.7285 Pa: 
440; Krapf v. Arthur, 95 Pa.Super. 
468; Kirby Lumber Co. v. Scurlock, 
246 S.W. 76, 112 Tex, 115 [rev (Civ. 
App.) 229 S.W. 975]; Maryland Cas- 
ualty Co. v. Smith, (Tex.Civ.App.) 40 
S.W.(2d) 913; Employers’ Liability 
Assur. Corporation v. Light, (Tex. 
Civ.App.) 275 S.W. 685; Employers’ 
Indemnity Corporation v. Kirkpatrick, 
(Tex.Civ.App.) 214 S.W. 956. 


“Broadly defined, it may be taken 
as authoritatively settled that ‘out of 
and in the course of employment’ covy- 
ers those accidents which betall an 
employee while he is discharging 
some duty he is authorized or directed 
to perform for the furtherance, di- 
rectly or indirectly, of his employer’s 
business.” Clifton v. Kroger Grocery 
& Baking Co., 137 N.W. 380, 381, 217 
Mich. 462 [quot Spero v. Heagany & 
reas Co., 240 N.W. 21, 256 Mich. 


“The undoubted general rule is that 
an injury sustained by an ordinary 
employee while going to and ‘from 
work, not on the employer’s premises, 
is not compensable. . But this 
rule has no application to a case in 
which the special circumstances of’ 
the employment covered the time go- 
ing to and coming from the premises. 
In the latter case the responsibility of 
the employer is extended, because the 
employee, although off the premises, is 
actually engaged in furtherance of the 
master’s business.” Krapf v. Arthur, 
95 Pa.Super. 468, 471. 
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is, at the time of an injury received while off the 
premises of the employer and on the way to or from 


work, not engaged in the furtherance of his master’s 
business, no compensation may be awarded.*® 
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riding to or from his work in a conveyance provided 
by the employer, “the employer’s liability 172i. 
depends upon, whether the conveyance has been 
provided by him, after the real beginning of the 
employment, in compliance with one of the implied 
or express terms of the contract of employment, 
for the mere use of the employees, and is one which 


Way*°—(a) Transportation—aa. Transportation by 
Where the employee is injured while 


Employer. 


[a] Transportation by coemployee 
immaterial.—(1) Death of quarry em- 
ployee due to falling from and being 
run over by truck owned by another 
employee, in which deceased was rid- 
ing by a private arrangement, was 
held to be compensable as an injury in 
the course of the employment within 
the statute, where the injury occurred 


while deceased was returning from: 


work, on a roadway over which em- 
ployer had right of way by virtue of 
lease of quarry, and which was the 
sole route employees could travel. 
Employers’ Liability Assur. Corpora- 
tion v. Light, (Tex.Civ.App.) 275 S.W. 
685. (2) Transportation by coem- 
ployee as affecting question whether 
injury arises out of or in course of 
employment generally see infra § 448. 


[b] Employee required to return 
during night.—(1) Where a mine 
electrician, who was required to re- 
turn during the night to start up mine 
pumps which were stopped at the 
close of the day’s work and was paid 
extra for such extra work, was killed 
by a locomotive while off the employ- 
er’s premises when returning on a 
particular night to start the pumps, 
it was held that his death was com- 
pensable. Cymbor v. Binder Coal Co., 
132 A. 363, 364, 285 Pa. 440. (2) “The 
case is not analogous to that of a day 
Jjaborer whose work and pay begins 
when he arrives in the morning and 
ends when he quits in the afternoon. 
His furtherance of the master’s busi- 
ness begins and ends with the work 
of the day.” Cymbor v. Binder Coal 
Co., supra. (3) ‘In the instant case 
to hold the employee was furthering 
the master’s business only , after 
reaching the mine or while starting 
the pumps is drawing too fine a sight 
on a statute which must be liberally 
CONSEGUCA tras foment lt pare paid only 
for the actual time engaged in turn- 
ing the button or otherwise starting 
the pumps, it would practically 
amount to nothing, although in a 
month he would travel miles in the 
dark to enable him to perform that 


duty.” Cymbor y. Binder Coal Co,, 
supra 
[ec] Tlustrations.—(1) Used car 


salesman’s death from carbon mon- 
oxide while getting his employer’s car 
which was kept in the employee’s gar- 
age ready for demonstration to a 
prospective customer was held to be 
compensable, as an injury “arising 
out of and in course of his employ- 
ment,” as in the furtherance of his 
employer’s business. Spero v. Heag- 
any & Draper Co., 240 N.W. 21, 256 
Mich. 403. (2) Where the manager of 
a store who was paid a weekly wage 
and commissions, and who was re- 
quired by his employers to take home 
with him each night the money re- 
eeived after banking hours, was in- 
jured when struck by an automobile 
in a street while, off his employer’s 
premises, he was taking such money 
home by his usual route, pursued to 
avoid danger from holdups, the injury 
was compensable under the Work- 
men’s Compensation Act as one aris- 
ing “out of and in course of employ- 
ment,’”’ as an injury sustained while 
discharging some duty he is author- 


ized or directed to perform for the 
furtherance of his employer's busi- 
ness. Clifton v. Kroger Grocery & 
Baking Co., 187 N.W. 380, 217 Mich. 
462. (8) Where one employed by a 
laundry to collect and deliver, and to 
collect the charges on delivery, who, 
although he had turned in his wagon 
at night, was on his way to a cus- 
tomer’s residence to collect a laundry 
bill on the way home and while off 
the employer’s premises was killed by 
an automobile, it was held that his 
death was compensable since he was 
at the ‘time engaged in the perform- 
ance of his duties, within the Work- 
men’s Compensation Act, aS he was 
engaged in the furtherance of his em- 
ployer’s business when the fatal in- 
juries were sustained. ..Employers’ In- 
demnity’ Corporation v. Kirkpatrick, 
(Tex.Civ.App.) 214 S.W. 956. (4) 
Drug store employee injured while 
riding in a public motor cycle on way 
to work was held to be “engaged in 
or about furtherance of affairs or 
business of employer,” justifying an 
award of compensation where it ap- 
peared that he was required by his 
employment to furnish a motor eycle. 
Maryland Casualty Co. v. Smith, (Tex. 
Civ.App.) 40 S.W.(2d) 913. (5) Where 
an employee of a lumber company is 
injured while riding his velocipede 
homeward on the employer’s tram 
road, which he regularly used as a 
means of ingress to, and egress from, 
the mill, it is immaterial on the ques- 
tion of whether the injury occurred 
during the course of employment or 
not, whether the company had obligat- 
ed itself to furnish the road for his 
use, or whether he was a mere licensee 
under a revocable license, since in any 
event the right or privilege was de- 
rived solely from, and was an incident 
to, his employment, and the injury oc- 
curred in either event while deceased 
was engaged in the furtherance of his 
employer’s business. Kirby Lumber 
Co. v. Scurlock, 246 S.W. 76, 112 Tex. 
115 [rev (Civ.App.) 229 S.W. 975]. 


85. Morucci v. Susquehanna Col- 
lieries Cosa 147. Accb383,.29. Pan 508); 
Rotolo v. Punxsutawney Furnace Co., 
120 A. 704, 277 Pa. 70; Wiles v. Ameri- 
can Oil Co., 161 A. 467, 105 Pa.Super. 
282; Leacock v. Susquehanna Col- 
lieries Co., 98 Pa.Super. 581; Bossard 
v. Nallin & Jennings Park Co., 93 Pa. 
Super. 301; A®tna Life Ins. Co. Vv. 
Palmer, (Tex.Civ.App.) 286 S.W. 283; 
American Indemnity Co. v. Dinkins, 
(Tex.Civ.App.) 211 S.W. 949. Com- 
pare Cronin v. American Oil Co., 148 
A. 476, 298 Pa. 336 (holding that a 
service station attendant’s custom of 
carrying money home after complet- 
ing work did not extend course of em- 
ployment beyond premises). 


[a] Rule applied.—(1) Where a 
gasoline filling station attendant was 
fatally injured on his way to work, 
by a moving automobile, as he stepped 
on the sidewalk adjoining the station, 
where he was employed, it was held 
that he was not injured on the em- 
ployer’s “premises,” within the com- 
pensation act; hence his death was 
not compensable. Wiles v. American 
Oil Co., 161 A. 467, 105 Pa.Super. 282. 
(2) Factory foreman, injured on his 


the employees are required, or as a matter of 
are permitted, to use by virtue of that contrac 


right 
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way to his employer’s premises to de- 
termine whether workmen could _ re- 
port, was held not to be engaged in 
employer’s business within the Work- 
men’s Compensation Act so as to jus- 
tify'an award of compensation. _ Adtna 
Life Ins. Co. v. Palmer, (Tex.Civ.App.) 
286 S.W. 283. (3) minor returning 
home fromvhis employment is not in 
furtherance of his master’s business, 
and an accident occurring thereafter 
may not be on the “premises,” al- 
though the accident occur on the prop- 
erty of the employer away from the 
place where actual operations in 
which the employee is engaged are 
earried on. Morucci v. Susquehanna 
Collieries Co., 147 A. 533, 297 Pa. 508. 
(4) Compensation for the death of a 
foundry employee on a railroad track 
not belonging to his employer by the 
operation of his employer’s switch en- 
gine cannot be awarded notwithstand- 
ing deceased was using the tracks as 
a customary path in going home from 
work where deceased was not “actual- 
ly’? engaged in the employer’s_busi- 
ness when. injured. Rotolo v. Punx- 
sutawney Furnace Co., 120 A. 704, 277 
Pa. 70. (5) A teamster was held not 
to be furthering his employer’s busi- 
ness when injured while returning 
home from feeding his employer’s 
horses on Sunday, so as to justify an 
award of compensatidén for injuries 
then received. Bossard v. Nallin & 
Jennings Park Co., 93 Pa.Super. 301. 
(6) Where a foreman whose regular 
work was performed on the premises 
of the employer was killed when 
struck by a truck on the public street 
while on his way to work to ascertain 
whether certain workmen should re- 
port for work, it was held that his 
death was not compensable as having 
been sustained in the furtherance of 
his employer’s business. AStna Life 
Ins. Co. v. Palmer, (Tex.Civ.App.) 286 
S.W. 2838. (7) Injuries sustained by 
deceased, three quarters of a mile 
from refinery, where he was employed 
as electric engineer, after he had reg- 
istered out for the day and started for 
home to secure rest, did not occur 
while he was engaged in the further- 
ance of the affairs of his employer, 
and were therefore, not compensable. 
American Indemnity Co. v. Dinkins, 
(Tex.Civ.App.) 211 S.W. 949. 

86. Contract of employment cov- 
ering period of going to or from work 
see supra § 444. 

87. In re Donovan, 104 N.E. 4381, 
217 Mass. 76, 78, Ann.Cas.1915C 778. 
To same effect In re Gerow, Op.Sol. 
Dept.Labor 282; American Coal Min- 
ing Co. v. Crenshaw, 133 N.E. 394, 396, 
77 Ind.App. 644; Lancaster v. Celanese 
Corporation of America, 163 A. 209, 
210, 168 Md. 516; Cremins v. Guest, 
[1908] 1 K.B. 469, 1 B.W.C.C. 160; 
Holmes v. Great Northern R. Co., 
[1900] 2 Q.B. 409, 2 W.C.C. 19; Walton 
v. Tredegar, Iron, etc., Co., 6 B.W.C.C. 
592; Mole v. Wadworth, 6 B.W.C.C. 
129; Davies v..Rhymney Iron Co., 2 
W.C.G.:22,.16 Tu. Re 329. 

[a] Sufficiency of finding.—‘‘The 
finding of the Industrial Accident 
Board that Donovan’s transportation 
was ‘incidental to his employment’ 
fairly means, in the connection in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Accordingly it is held that injuries sustained by an 
employee while being transported to or from work 
in a conveyance furnished by the employer in pur- 


which it was used, that it was one 
of the incidents of his employment, 
that it was an accessory, collateral 
or subsidiary part of his contract of 
employment, something added to the 
principal part of that contract as a 
minor, but none the less a real fea- 
ture or detail of the contract. What- 
ever has been uniformly done in the 
execution of such a contract by both 
of the parties to it well may be 
regarded as having been adopted by 
them as one of its terms. Espe- 
cially is this so where none of the 
provisions of the contract have been 
shown by either party, but every- 
Yhing is left to be inferred from 
their conduct.” In re Donovan, 104 
N.E. 431, 217 Mass. 76, 78, Ann.Cas. 
1915C 778. 


[b] Agreement to transport em- 
loyees not to be derived from dis- 
ance or custom.—Agreement of em- 
ployer to transport boiler fireman to 
drilling well was held not to be im- 
plied from the distance between the 
well and the employee’s living quar- 
ters and from the custom of an oil 
driller to transport other employees. 
Mead Bros. v. State Industrial Com- 
mission, 291 P. 571, 144 Okl. 279. 


ss. Ala.—Jett v. Turner, 110 So. 
702, 215 Ala. 352; Baker Tow Boat 
Co. v. Langner, 117 So. 914, 22 Ala. 
App. 575 [rev 117 So. 915, 218 Ala. 34]. 


Cal.—Harlan v. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352; 
Rader v. Keeler, 18 P.(2d) 360, 129 
Cal.App. 114; Trussless Roof Co. v. 
State Industrial Accident Commission, 
6 P.(2d) 254, 119 Cal.App. 91; Domin- 
guez v. Pendoia, 188 P. 1025, 46 Cal. 
App. 220. 


Conn.—Wells v. Radville, 153 A. 154, 
112 Conn. 459; Saba v. Pioneer Con- 
tracting Co., 131 A. 394, 103 Conn. 559; 
Scalia v. American Sumatra Tobacco 
Co., 105 A. 346, 93 Conn. 82; Swanson 
v. Latham & Crane, 101 A. 492, 92 
Conn. 87; Osterhout v. Latham & 
Crane, 101 A. 494, 92 Conn. 91. 


Ind.—American Coal Mining Co. v. 
Crenshaw, 133 N.E. 394, 77 Ind.App. 
644. 


La.—Farris v. Louisiana Long Leaf 
Lumber Co., 86 So. 670, 148 La. 106; 
Thompson v. Bradford Motor Freight 
Line, (App.) 148 So. 79; Mahaffey 
v. Mill Creek Lumber Co., (App.) 147 
So. 834; Keyhea v. Woodard—Walker 
Lumber Co., (App.) 147 So. 830; Baker 
v. Colbert, 136 So. 210, 17 La.App. 518; 
McClendon v. Louisiana Cent. Lum- 
ber Co., 135 So. 754, 17 La.App. 246; 
Sellers v. Louisiana Sawmill Co., 8 
La.App. 779. 


Md.—Central Const. Corporation v. 
Harrison,, 112. A. 627, 137..Md. 256; 
Harrison v. Central Const. Corpora- 
tion, 108 A. 874, 1385 Md. 170. 


Mass.—Vogel’s Case, 153 N.E. 175, 
257 Mass. 3; Gilbert’s Case, 149 N.E. 
412, 253 Mass. 538. 


Mo.—Syleox v. National Lead Co., 
388 S.W.(2d) 497, 225 Mo.App. 543; 
Howes v. Stark Bros. Nurseries & 
Orchards Co., 22 S.W.(2d) 839, 223 Mo. 
App. 798. 


N.J.—Laverty v. Ludington Man- 
agement, 166 A. 137, 110 N.J.Law 410; 
Alberta Contracting Corporation v. 
Santomassimo, 150 A. 830, 107 N.J. 
Law 7: Price v. Price, 162 A. 575, 109 
N.J.Liaw 349 [Laff 154 A. 323, 9 N.J. 
Misc. 435]; Guerise v. Decker & Can- 
ning Co., 159 A. 815, 109 N.J.Law 8; 
Fisher v. Tidewater Building Co., 114 
A. 150, 96 N.J.Law 103 [aff 116 A. 924, 


, 


2 


WORKMEN’S COMPENSATION ACTS 


Soden v.- Public 
134 A. 560, 4 N.J. 
437, 103 N.J.Law 


97 N.J.Law 324]; 
Service Transp. Co., 
Ee 817 [aff 137 A. 
7183]. 


N.Y.—Van Gee v. Korts, 169 N.E. 
370, 252 N.Y. 241; Littler v. George A. 
Fuller Co., 119 N.E. 554, 223 N.Y. 369; 
MacClelland v. Dodge Bros., 253 N.Y. 
S. 773, 233 App.Div. 504 [motion gr 
182 N.E. 188, 259 N.Y. 565]; Onisk v. 
Knaust Bros., 232 N.Y.S. 541, 225 
App.Div. 186 [aff 166 N.E. 327, 250 N. 
Y. 569]; Distefano v. Standard Ship- 
building Corporation, 196 N.Y.S. 452, 
203 App.Div. 145. 


N.C.—Edwards v. T, A. Loving Co., 
165) S-E: 356;/ 203) N.C. 1893, Phifer’s 
Dependents v. Foremost Dairy, 156 S. 
E. 147, 200 N.C. 65. 


Ohio.—De Camp_ v. Youngstown 
Municipal Ry. Co., 144 N.E. 128, 110 
Ohio St. 376. 


Okl.—Cary v. State Industrial Com- 
mission, 296 P. 385, 147 Okl. 162. 


Or.—Lamm v. Silver Falls Timber 
COLLIS EC AEy pa ee MEO Soni motos 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282 U.S. 812, 75 L.Ed. 727]. 


Pa.—Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403; Dunn v. Trego, 124 
Aa 1V4e 279° Pao b138s) Logan vy; Pot 
Ridge Coal Co., 79 Pa.Super. 421. 


Tenn.—McClain v. Kingsport Im- 
provement Corporation, 245 S.W. 837, 
147 Tenn. 130. 


Tex.—Watts v. Continental Casual- 
ty Co., (Commn.App.) 18 S.W.(2d) 591 
[rev (Civ.App.) 10 S.W.(2d) 1028]; 
Western Indemnity Co. v. Leonard, 
(Commn.App.) 248 S.W. 655 [aff (Civ. 
App.) 231 S.W. 1101]. 


Va.—Scott vy. Willis, 142 S.E. 400, 
150 Va. 260. 


Wash.—Wabnec v. Clemons Log- 
ging Co., 263 P.-592, 146 Wash. 469. 


Wis.—Rock County v. Industrial 
Commission, 200 N.W. 657, 185 Wis. 
134. 


Eng.—Richardson y. Morris, 7 B.W. 
C61 30: 


“When to secure a service, and as 
part of the consideration, it is agreed 
that transportation shall be supplied 
to or from the place of work, the 
right to compensation is fixed by the 
beginning of the journey to such 
point, or the ending of it upon re- 
turn.” Campagna v. Ziskind, 135 A. 
124, 287 Pa. 4038, 409. 


{a] Retention by employer of part 
of employees’ wages for the privilege 
of riding the conveyance furnished 
under the contract is immaterial. 
American Coal Mining Co. v. Cren- 
shaw, 133 N.E. 394, 77 Ind.App. 644. 


[b] Negligent or voluntary act of 
employee.—(1) Employee is not plac- 
ed outside “‘scope of employment” be- 
cause proceeding negligently while 
being transported.by his employer to 
work. McClendon v. Louisiana Cent. 
Lumber Co., 135 So. 754, 17 La.App. 
246. (2) Thus an employee was not 
placed outside of his employment be- 
cause he’ was using his pocketknife 
to fix his suspenders while he was 
being transported to work, but was 
entitled to compensation for injuries 
when thrown against the knife by a 
jar of the train. McClendon yv. 
Louisiana Cent. Lumber Co., 135 So. 
754, 17 La.App. 246. (3) Similarly, it 
has been held that compensation will 
not be denied simply because the in- 
jury for which compensation is 
sought results from the voluntary act 
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suance of an express or implied term of the con- 
tract of employment are compensable,**® and this not- 
withstanding provisions of some compensation acts 


of the employee who is being trans- 
ported (May v. Louisiana Central 
Lumber Co., 6 La.App. 748; Watts v. 
Continental Casualty  Co., (Tex. 
Commn.App.) 18 S.W.(2d) 591 [rev 
(Civ.App.) 10 S.W.(2d) 1028]), (4) as 
where an employee jumping from a 
moving train with knowledge of, and 
without protest from, trainmen did 
not forfeit his right to compensation 
where the train was furnished by the 
employer aS a conveyance to trans- 
port its employees to and from work 
(May v. Louisiana Central Lumber 
Co., supra), (5) and injury to em- 
ployee, voluntarily jumping from em- 
ployer’s truck on which he was riding 
pursuant to instruction of employer’s 
agent, was held to be sustained in 
“course of employment” (Watts v. 
Continental Casualty Co., supra). (6) 
On the other hand it has been held 
that injuries resulting from the vol-~- 
untary act of the employee are not 
compensable. Schott vy. Pennsylva- 
nia R. Co., 76 Pa.Super. 582; Fekete 
v. Lehigh & Wilkes-Barre Coal Co., 
71 Pa.Super. 231. (7) Thus, where a 
coal miner was returning from work 
on a train provided by the employer, 
and was injured when he _ volun- 
teered to assist a patcher in the dis- 
charge of his duties, the injured em- 
ployee was held not to be entitled to 
compensation. Fekete y. Lehigh & 
Wilkes-Barre Coal Co., supra. (8) 
Where an employee of.a railroad com- 
pany, employed in a clerical capacity, 
was given reduced transportation to 
and from his place of employment, 
and, while traveling from his work, 
his train stopped at a point a slight 
distance from the station platform, 
waiting fora freight train to pull out, 
and claimant, instead of waiting un- 
til his way to the station platform 
was clear, left the passenger coach 
and crawled up on the bumpers of 
two freight cars for the purpose of 
making his way across to the plat- 
form of the station, and sustained 
severe injuries it was held that’ he 
was not entitled to compensation un- 
der the Workmen’s Compensation 
Law. Schott v. Pennsylvania’ R. Co., 
supra. 


{[c] Deviation from route held not 
to render injuries noncompensable,— 
(1) Where an employer engaged in 
building construction kept a truck to 
transport employees to work, but is- ° 
sued no orders as to the particular 
route to be followed, the fact that a 
detour sign was not observed where 
the truck proceeded along the usual 
route to a bridge under construction 
and there traversed a well defined 
private roadway crossing railroad 
tracks at a grade, where the truck 
was struck by a train, was held not 
to render the journey extrahazardous 
above that commonly encountered by 
similar travelers, so as to render the 
injuries sustained noncompensable, 
but that the facts were sufficient to 
warrant a finding of causal connec- 
tion between the conditions of em- 
ployment and the injuries received by 
the employees. Gilbert’s Case, 149 N. 
EH, 412, 253 Mass. 538. (2) Injury re- 
ceived by bus drivers while being 
transported to work by the employ- 
er’s car which deviated from the cus- 
tomary route toward the scene of a 
prior accident was nevertheless held 
to be compensable as “arising out of 
and in course of employment.” Soden 
v. Public Service Transp. Co., 134 A. 
560; 4 N.J.Mise. 817 [aff 187 A. 437, 
103 N.J.Law 713]. 


{d] Undisclosed conditions be- 
tween the employer and a truck own- 
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declaring such acts to be inapplicable to workmen 
or about the premises 
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except while engaged “in, 


er limiting the use of the truck to 
working hours, and undisclosed in- 
structions to a foreman not to let the 
workman on a road construction gang 
ride the truck except during working 
hours will not render noncompensa- 
ble injuries sustained by an employee 
while being transported home from 
work on a particular truck at the ex- 
press direction of the employer’s 
foreman. Guerise v. Decker Canning 
Co., 159 A. 815, 109 N.J.Law 8 


[e] Stopping conveyance at par- 
ticular place as invitation to board.— 
Driver’s act in stopping truck at place 
other than where injured employee 
usually became passenger was mas- 
ter’s invitation to board truck there. 
Flanagan y. Webster & Webster, 142 
A. 201, 107 Conn. 502. 


[f] MTlustrations.—(1) Where an 
employee, while being transported by 
automobile from one of his employ- 
er’s farms to another, to perform cer- 
tain duties, was struck by locomotive 
and killed, his injuries arose out of 
and were in the course of his em- 
ployment, within the Workmen’s 
Compensation Act. Harlan v. Indus- 
trial Accident Commission, 228 P. 654, 
194 Cal. 352. (2) Carpenter engaged 
to repair vessel could recover com- 
pensation, in accordance with the em- 
ployment contract, for injuries while 
being transported across a river to 
his place of work. Baker Tow Boat 
Co. v. Langner, 117 So. 914, 22 Ala.App. 
575 [rev 117 So. 915, 218 Ala. 34]. (3) 
Injury to employee while being trans- 
ported from work by an automobile 
furnished by the employer was held 
to be compensable as arising “out of 
and in course of employment.” Jett 
v. Turner, 110 So. 702, 215 Ala. 352. 
(4) Injury to employee sustained 
while traveling in automobile with 
his employer was held as a matter of 
law an injury “arising out of and in 
course of employment,” where undis- 
puted evidence showed either an ex- 
press or an implied agreement to fur- 
nish the employee transportation. 
Rader v. Keeler, 18 P.(2d) 360, 129 
Cal.App. 114. (5) Injuries to em- 
ployees of a roof company while go- 
ing from work in a conveyance fur- 
nished and controlled by the employ- 
er under the contract of employment 
agreeing to furnish transportation 
were held to be compensable. Truss- 
less Roof Co. v. State Industrial Ac- 
cident Commission,-6 P.(2d) 254, 119 
Cal.App. 91. (6) Where employee en- 
gaged in construction of a water res- 
ervoir was killed by being thrown 
from an automobile furnished by the 
master to transport the employees to 
the place of work, his injuries arose 
out of and in the course of employ- 
ment within the Workmen’s Compen- 
sation Act. Dominguez v. Pendoia, 
188 P. 1025, 46 Cal.App. 220. (7) 
Where an employer provided trans- 
portation of employees from homes to 
farms as part of contract of employ- 
ment, injury to an employee during 
transportation to his home occurred 
“in course of’? and arose “out of em- 
Wells v. Radville, 153 A. 
154, 112 Conn. 459. (8) A highway 
employee’s injury sustained while 
crossing a road to board a truck, used 
to transport employees to and from 
work, arose in the course of and out 
of employment. Flanagan v. Webster 
& Webster, 142 A. 201, 107 Conn. 502. 
(9) Where an employee was hired to 
cut timber for a lumber company and 
was injured while using the employ- 
er’s conveyance in returning from 
work, he was held to be injured in the 
course of his employment. May v. 
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Louisiana Central Lumber Co., 6 La. 
App. 748. (10) Where an employee 
was hired as a logger in the woods 
of a company which also maintained 
a logging railroad connecting the 
logging operations and camp with its 
sawmill at a town twenty miles away 
and, while returning to work after a 
three-day visit to the town on a 
speeder maintained and operated by 
his employer over its railroad, which 
was the most practical route availa- 
ble back to the camp, the employee 
was injured by the sudden stopping 
of the speeder, it was held that the 
injury was compensable as one aris- 
ing out of and in the course of his 
employment within the statute. 
Lamm vy. Silver Falls Timber Co., 286 
Pay BZ, 2 tad ee Oi 3 Lo oseOre 
468 [appeal dism 51 S.Ct. 214, 282 U. 
S. 812,-75 L.Ed, 727]. (11) Where it 
was agreed as part of the considera- 
tion for obtaining the services of a 
stone mason that he should be trans- 
ported to the place of work and, while 
being carried to work, he was injur- 
ed, it was held that such injury was 
compensable. Campagna v. Ziskind, 
135 A. 124, 287 Pa. 403. (12) Where a 
workman employed on a farm on an 
island was ferrieasto the mainland 
by his employer and an accident 
sustained while attempting to land 


was held to arise out of and in 
course of employment. Richardson y. 
NOMTIS. 6. as aWWcC.C.8 a 30: G3) in= 


jury to a highway construction em- 
ployee while riding to job on 
truck, as instructed by foreman, with 
knowledge and acquiescence of em- 
ployer, was held to be “one arising 
out of and in the course of employ- 
ment,’ notwithstanding time spent 
on truck was not paid for. Saba v. 
Pioneer Contracting Co., 131 A. 394, 
103 Conn. 559. (14) Injury and death 
of tobacco plantation workers after 
they had entered into a contract of 
employment, and while being driven 
to place of work in an automobile 
furnished by employer pursuant to 
employment contract, arose in the 
course of and out of their employ- 
ment. Scalia v. American Sumatra 
Tobacco Co., 105 A. 346, 93 Conn. 82. 
(15) Where deceased employee was 
killed while being taken home in au- 
tomobile provided by employer, it was 
held that the injury arose out of and 
in course of employment. Swanson 
v. Latham & Crane, 101 A. 492, 92 
Conn. 87; Osterhout v. Same, 101 A. 
494, 92 Conn. 91. (16) Where a mine 
owner’s employee returning from 
work was injured in alighting from a 
train operated under a contract be- 
tween his employer and a railroad 
company as a private carrier for the 
exclusive carriage of the mine own- 
er’s employees to and from work, the 
injury arose in due course and out of 
his employment, within Workmen’s 
Compensation Act, although, by 
agreement, the employer retained 
from the men’s wages a stipulated 
sum per month for the privilege of 
using the train. American Coal Min- 
ing Co. v. Crenshaw, 133 N.E. 394, 77 
Ind.App. 644. (17) Transportation 
home customarily furnished truck 
driver’s helper on any available truck 
of employer, motor freight carrier, 
when there was no freight for return 
trip, was held to be incidental to help- 
er’s employment, so that injury sus- 
tained in so returning home on a 
truck was held to be compensable as 
an injury which “arose out of em- 
ployment.” Thompson v. Bradford 
Motor Freight Line, (La.App.) 148 
So. 79. (18) Where employees habit- 
ually and with employer’s knowledge 
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where their auues are being performed or where 
the services recnire their presence as a part of such 


rode several miles to work on a log 
train, there was held to be an im- 
plied agreement that they should be 
transported to work, so that the rela- 
tion of master and servant existed 
during transportation, and death sus- 
tained by one of them while being 
thus transported to work was held to 
be compensable. Keyhea v. Woodard- 
Walker Lumber Co., (La.App.) 147 
So. 830. (19) Employee’s injury by 
truck while being transported by 
master to‘work in woods was held 
compensable as “accident arising out 
of and in course of employment.” 
Mahaffey v. Mill Creek Lumber Co., 
(La.App.) 147 So. 834. (20) Where 
road construction .worker lost life 
while riding from work on ferry pro- 
vided by employerxsthrough foreman, 
after real beginning of employment 
in compliance with* implied and ex- 
press terms of employment contract, 
death arose “out of and in course of 
employment.’”’ Baker y. Colbert, 136 
So. 210, 17 La.App. 518. (21) Where 
under a contract of employment an 
employee is carried forth and back 
on a work train and is under the or- 
ders of his foreman and is paid from 
the boarding of the train in the morn- 


ing until his return in the evening 


and the train is stopped on the return 
trip, and the employee gets off and 
renders a service required by the 
foreman, and is then ordered to board 
the train and is killed in attempting 
to do so, his death is compensable, 
although the accident was due to de- 
cedent’s negligence or to a risk he 
may have assumed under general law 
of master and servant. Farris v. 
Louisiana Long Leaf Lumber Co., 86 
So. 670, 148 La. 106. (22) A sawmill 
employee, being transported home 
after working hours in the employ- 
er’s conveyance, was held to be en- 
titled to compensation for injuries 
then sustained. Sellers v. Louisiana 
Sawmill Co., 8 La.App. 779. (23) 
Where an employer agreed to fur- 
nish employees free transportation to 
and from work and arranged with 
railroad for such transportation, and 
where employees were at first trans- 
ported by regular train, but later, be- 
cause of increasing numbers, by spe- 
cial work trains, and where by sub- 
sequent agreement the payment for 
transportation of such employees was 
made direct to the railroad by the 
United States government for which 
the work was being done, an em- 
ployee who was directed to board 
the wrong work train, and, on discov- 
ery of his mistake, was injured while 
boarding the following regular train 
which would carry him to his work 
was held to be injured by an accident 
which arose out of and in the course 
of his employment within the Work- 
men’s Compensation Act. Central 
Const. Corporation v. Harrison, 112 
A. 627, 137 Md. 256; Harrison v. Cen- 
tral Const. Corporation, 108 A. 874, 
135 Md. 170. (24) Injuries to high- 
way construction employees, while 
being carried to and from work in 
conveyance provided by employer 
pursuant to contract of employment, 
when the truck in which they were 
riding was struck and demolished by 
a train at a grade crossing were held 
to be received in ‘course of employ- 


ment.” . Vogel’s Case, 153 N.E. 176, 
257 Mass. 3. (25)35 A’ mining em- 
ployee’s injuries received when 


thrown to the pavement as he was 
alighting from a bus in which he was 
being transported home according to 
contract of employment were held 
compensable as “arising in course of 
employment.” Sylcox v. National 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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services.” 89 


Lead Co., 38 S.W.(2d) 497, 225 Mo. 
App. 543. (26) A nursery teamster’s 
injury when struck by an automobile 
while going fram employer’s barn to 
take bus home after day’s work was 
held to be compensable as an accident 
which “arose out of and in course of 
employment,” where it appeared that 
the bus was furnished by the employ- 
er to transport its employees as an 
incident of their employment. Howes 
v. Stark Bros. Nurseries & Orchards 
Co., 22 S.W.(2d) 839, 223. Mo.App. 793. 
(27) Injury in collision to employee 
working on a motor truck while re- 
turning home on his employer’s truck 
after moving furniture in the truck 
was held to be compensable as an in- 
jury which “arose out of and in 
course of employment.” Price v. 
Price, 162 A. 575, 109 N.J.Law 349 
[aff 154 A. 823, 9 N.J.Mise. 435]. 
(28) Injury to workman employed by 
road contractor, sustained through 
fall from truck on which foreman had 
directed the workmen to ride home, 
was held to “arise out of and in 
course of employment” within the 
Workmen’s Compensation Act. Guer- 
ise y. Decker & Canning Co., 159 A. 
815, 109 N.J.Law 8. (29) Injuries 
sustained by employees while riding 
from their work at a golf course to 
the town where they lived in their 
employer’s truck were held to be 
compensable as an accident, “arising 
out of and in course of employment.” 
Laverty v. Ludington Management, 
1665 Ac) 137, 110s N-dtLaw 4202 -—¢30) 
Death of a stone quarry employee 
who was thrown from the employ- 
er’s truck in which he was riding to 
the employer’s premises was com- 
pensable as an accident which arose 
in the course of employment. Alber- 
ta Contracting Corporation vy. Santo- 
massimo, 150 A. 830, 107 N.J.Law 7. 
(31) Where a workman was killed 
some distance from the place of his 
employment, while boarding a train 
on which the employer fifrnished free 
transportation from the place of em- 
ployment to the workman’s home, it 
was held that the accident causing 
death was one which “arose out of 
and in the course of his employment,” 
within the workmen’s compensation 
statute. Fisher v.. Tidewater Build- 
ing Co., 114 A. 150, 96 N.J.Law 103 
[aff 116 A. 924, 97 N.J.Law 324]. (32) 
Truck driver’s death when riding to 
work with another employee, who, on 
truck driver’s failure to report, went 
after him with the employer’s car, 
was held to be within the “course of 
employment,” and compensable as 
such. Van Gee v. Korts, 169 N.E. 370, 
252 N.Y. 241. (33) Death award of 
compensation was held to be proper 
where it appeared that the employer 
promised to return employee from 
work and he was drowned in return- 
ing while using another boat which 
employer knew was available. Onisk 
v. Knaust Bros., 232 N.Y.S. 541, 225 
App.Div. 186 [aff 166 N.E. 327, 250 N. 
Y. 569). (34) Where an employer en- 
gaged in construction work in a rural 
district, in response to the demand 
of its workmen, and in order to re- 
tain their services, hires an automo- 
bile truck to take them back and 
forth between a railroad station and 
their work, injuries sustained by an 
employee, while making the trip in 
the truck to the station at the close 
of his day’s work, through the truck 
running into a ditch and throwing 
him out, arise out of and in course 
of his employment within the Work- 
men’s Compensation Law. Littler v. 
George A. Fuller Co., 119 N.E. 554, 223 
N.Y. 369. (35) Injury sustained dur- 
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But, under similar provisions, it has 
been held that injuries sustained by employees while 
away from the premises of the employer may be non- 
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ing part of employee’s journey from 
place of employment, which was 
made on employer’s time and expense 
under. direct agreement, induced by 
union requirements, was held to be 
compensable. MacClelland v. Dodge 
Bros., 253 N.¥.S. 778,233 App.Div. 
504 [motion gr 182 N.E. 183, 259 N. 
Y. 565]. (36) Where an employee, 
when hired by a shipbuilding corpo- 
ration, whose plant was located on an 
island, was promised that he would 
be transported free to and from the 
island, and was so transported daily 
on boats used exclusively for trans- 
porting the company’s employees, an 
injury from an assault by one of the 
company’s special officers while the 
employee was boarding the boat after 
he had stopped working for the day, 
occurred in the course of the employ- 
ment, so as to entitle him to compen- 
sation under the Workmen’s Compen- 
sation Law, since the transportation 
was an incident of the employment. 
Distefano v. Standard Shipbuilding 
Corporation, 196 N.Y.S. 452, 203 App. 
Div. 145. (87) Employee’s injury oc- 
curring while riding to work in con- 
veyance operated by employer to 
transport employees to work, as an 
incident to the contract of employ- 
ment, “arose out of and in course of 
employment.” Edwards v. T. A. Lov- 
ing’'Co;, 165 (S5E:3564 1203 “N.C 189) 
(38) Death of milk route foreman 
which occurred on his colliding with 
an automobile of a third person while 
the foreman was driving his employ- 
er’s truck furnished under an employ- 
ment contract was held to “arise out 
of employment,” justifying compen- 
sation. Phifer’s Dependents v. Fore- 
most Dairy, 156 S.E. 147, 200 N.C. 65. 
(39) Employee of street railway com- 
pany injured at car stop where he left 
street car in order to go to his em- 
ployment, having been conveyed to 
his work on the car under contract 
of employment, is injured in the 
course of his employment within the 
Workmen’s Compensation Act. De 
Camp v. Youngstown Municipal Ry. 
@o., 144. N.S. 128, 120; OhilowSts sis: 
(40) Injury to employee while being 
transported home from work arose 
“out of and in course of employment,” 
where the work was done under a con- 
tract which included a charge for 
transportation. Cary v. State Indus- 
trial Commission, 296 P. 385, 147 Okl. 
162. (41) Where a realty company 
engaged in building operations agreed 
with its foreman furnishing truck 
service to procure and _ transport 
workmen from another city, a finding 
that one employed by the foreman 
was acting in the course of his em- 
ployment while riding from work at 
the place of employment back to the 
other city, and was entitled to com- 
pensation for injuries suffered at 
that time, was held to be warranted. 
Dunn vy. Trego, 124 A. 174, 279 Pa. 518. 
(42) A coal company that provides 
transportation to and from its mines 
for employees who live several miles 
away is responsible to the dependents 
of an employee for the compensation 
awarded by the act, when his death 
is caused by the breaking of a part of 
the truck, provided by the company, 
while it was carrying him from the 
mines to the place where he lived. 
Logan v. Pot Ridge Coal Co., 79 Pa. 
Super. 421. (43) Where an employee, 
riding to his work on a horse furnish- 
ed by his employer, was fatally in- 
jured when the horse took fright at 
a passing train, the injury arose out 
of and in the course of employment 
within the Workmen’s Compensation 
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compensable, notwithstanding such injuries were 
sustained while the employees were being transport- 
ed in a conveyance furnished by the employer.®° In 


Act, although the employee was in 
immediate control of the horse. Mc- 
Clain v. Kingsport Improvement Cor- 
poration, 245 S.W. 837, 147 Tenn. 130. 
(44) Where a shipbuilding company 
operated under a contract with the 
federal government on a cost plus 
profits basis, and the company’s ex- 
penses in furnishing railroad trans- 
portation to its employees were part 
of the cost, and an employee, after 
leaving the train at the place of work 
and while he was on the railroad 
right of way, started to return to the 
train on seeing a signal that there 
would be no work that day, and was 
injured in jumping across a ditch be- 
tween him and the train, the injury 
occurred in the course of the employ- 
ment, within the Workmen’s Compen- 
sation Act. Western Indemnity Co. v. 
Leonard, (Tex.Commn.App.) 248 S. 
W. 655 [aff (Civ.App.) 231 S.W. 1101]. 
(45) Where as part of the _ con- 
tract of employment an employee 
was to be given free transportation 
to and from work, an injury to the 
employee suffered almost immediate- 
ly after stepping from a truck bring- 
ing him home from work was held to 


“arise out of and in course of employ- 


ment.” Scott v. Willis, 142 S.E. 400, 
150 Va. 260. (46) Injury sustained in 
a collision on the employer’s train 
while on the way to a work camp 
after signing the employment con- 
tract was held to be compensable as 
sustained in the course of the em- 
ployment. Wabnec v. Clemons Log- 
ging Co., 263 P. 592, 146 Wash. 469. 
(47) Injury to county employee while 
being transported home from his 
work, as provided by contract of em- 
ployment, in automobile customarily 
used by owner for such emergencies, 
at foreman’s request, although not 
under contract to do so, was held to 
be compensable as having arisen 
within period of employment and 
while doing something incidental to 
it. Rock County v. Industrial Com- 
mission, 200 N.W. 657, 185 Wis. 134. 


$9. Sylcox v. National Lead Co., 
38 S.W.(2d) 497, 225 Mo.App. 5438. 


90. Nesbitt v. Twin City Forge & 
Foundry Co., 177 N.W. 131, 145 Minn. 
286, 10 A.L.R. 165; Erickson vy. St. 
Paul City Ry. Co., 169 N.W. 532, 141 
Minn. 166. 


[a] Dlustrations.—(1) An _  acci- 
dental injury to a workman while rid- 
ing to his place of work in a convey- 
ance furnished by his employer ac- 
cording to a provision of the contract 
of employment and for the use of em- 
ployees, but in which the workman 
was not directed or required to ride, 
was held not to arise out of and in 
the course of the employment, with- 
in provisions of Workmen’s Compen- 
sation Act (Gen. St. [1913] § 8230 subs 
(i)), requiring that to be within the 
act injuries must oceur ‘on, in or 
about” the premises of the employer, 
where the injury for which compen- 
sation is sought was one occurring 
before the workman’s hours of serv- 
ice, and when the employer had no 
control over him. Nesbitt v. Twin 
City Forge & Foundry Co., 177 N.W. 
131, 145 Minn. 286, 10 A.L.R. 165. 
(2) Workman, who had completed 
his day’s work and left premises 
where employed, and who was not 
engaged in performing any services 
of his employment, and who was in- 
jured on way home, although in his 
employer’s truck, was held not to be 
within the Workmen’s Compensation 
Law. Erickson v. St. Paul City Ry. 
Co., 169 N.W. 532, 141 Minn. 166. 
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any event, in the absence of an agreement requiring 
the employer to transport an employee, harm sus- 
tained by such employee while he is being trans- 
ported to or from the place where he works, in a 
conveyance owned or controlled by the employer, 


91. Ala.—Ex parte Taylor, 104 So. 
527, 213 Ala. 282. 


Ga.—Johnson v. Thompson-Star- 
rett Co., 163 S.E. 745, 174 Ga. 656 
[rev 157 S.E. 3638, 42 Ga.App. 739, and 
peprormed to 164 S.E. 910, 45 Ga.App. 
395]. 


La.—Taylor v. Gulf Refining Co. of 
Louisiana, 122 So. 162, 11 La.App. 270; 
Nugent v. Lee Lumber Co., 4 La.App. 
371; Bass_ v. Shreveport-Eldorado 
Pipe Line Co., 4 La.App. 107. 


Mass.—Lee’s Case, 181 N.E. 198, 
279 Mass. 357. 


N.J.—Gruber v. Mercy, 145 A. 106, 
7 N.J.Mise. 241. 


N.Y.—Tallon v. Interborough Rapid 
Transit Co., 232 N.Y. 410, 134 N.E. 
327, 31 A.L.R. 1218; Schultz v. Cham- 
pion Welding, etc., Co., 130 N.E. 304, 
230 N.Y. 309; Kowalek v. New York 


Consol. R. Co., 128 N.E. 888, 229 Seed street to his place of employment 
S. 279, 237 App.Div. 325 [dism 186 N.| 
N.Y Schultz, v.| 


Beaver Products Co., BLO Nad ote 


489; Meo v. Bloomgarden, 261 


E. 207, 262 72); 


223 App.Div. 582 [aff 166 N.E. 326, 
250 N.Y. 565]; 


App.Div. 434; Pierdiluca v. Benedet- 


to, 206 N.Y.S. 358, 210 App.Div. 4413) 


Stimal v. Jewett & Co., 199 N.Y.S. 
473, 205 App.Div. 170; Roth v. Adiron- 
adack) Co.) 133) N,.Y.S: 72%, 193 Ayn! Div: 
303; Rausch yv. Standard Shipbuild- 
ing Corporation, 181 N.Y.S. 513, 114 
Misc. 450. 


Pa.—Morueci vy. Susquehanna Col- 
lieries Co.,.147 A. 533, 297 Pa. 508; 
Leacock v. Susquehanna Collieries 
Co., 98 Pa.Super. 581. 


Tex.—Thetford v. London Guaran- 
tee & Accident Co., (Commn.App.) 292 
fina 857 [rev (Civ.App.) 286 S.W. 


Utah.—Denver & R. G. W. R. Co. 
v. Industrial Commission, 269 P. 512, 
42 Utah 199, 62 A-T..R. 1436. 


[a] Generally transportation is no 
part of contract.—“Generally . . . 


transportation is no part of the con-' 
except under) 
circumstances where there is agree-| 
ment to that effect, or the occupation | 


tract of employment, 


itself implies that transportation is 
part of the employment.’ Meo vy. 
Bloomgarden, 261 N.Y.S. 279, 282, 237 
App.Div. 325 [dism 186 N.E. 207, 262 
NeY.. 72]. 


[b] Riding to point from which 
transportation by employer is to be- 
gin.—Employee’s death sustained on 
his way to work while riding in em- 
ployer’s truck to the place from 
which the employer furnished trans- 
portation was held not to be com- 
pensable since the death did not occur 
in the course of employment, Den- 
ver & R. G. W. R. Co. v. Industrial 
Commission, 269 P. 512, 72 Utah 199, 
62 A.L.R. 1436. 


{c] Mustrations.—(1) Where de- 
ceased, a track layer for defendant 
street railway company, boarded its 
street car to go home, riding on trans- 
portation ticket furnished him by the 
company, an injury to him from a 
passing automobile while he was 
alighting from car was held not com- 
pensable as an accident arising out of 
and in the course of the employment 
within the Workmen’s Compensation 
Act. Ex parte Taylor, 104 So. 527, 213 


Glaser v. Ideal Guar-| 
antee Roofing Co., 223 N.Y.S. 237, 221! 


| 326, 250 N.Y. 565]. 
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place not within 


Ala. 282. (2) Where an employee of 
a company engaged in welding and 
machine work was a shop foreman, 
and also looked after certain outside 
work, and, having permission to use 
the employer’s automobile, drove the 
car to his own home after finishing 
his day’s work, kept the car over- 
night, and in the morning started to 
drive it on the public highway to his 
employer’s place of business and re- 
ceived fatal injuries in a collision 
with another car, the injury did not 
arise out of and in the course of the 
employment, it occurring while he 
was on his way to his place of work 
and before the time he was to go to 
work. Schultz v. Champion Welding: 
& Mfg. Co., 1380 N.E. 304, 230 N.Y. 309. 
(3) Where trolley company furnished 
employees free transportation on 
cars, death of one of such employees 
when struck by automobile after 
leaving car and while crossing a 


was held not one “arising out of or in 
course of employment.” MDellepiani v. 
Industrial Accidént “Commission, 295 
RP. 826, 211 Cal. 430. (4) Where the 
employees of a mill were, on com- 
pleting their work for the day, per- 
mitted to ride on an employer’s 
truck toward their homes and, while 
a mill foreman was so riding, he fell 
from the truck at a point three hun- 
dred feet outside the entrance to the 
employer’s plant and died as a result 
of his injuries, it was held that his 
death did not arise out of or in the 
course of his employment and was, 
therefore, not compensable. Schultz 
v. Beaver Products Co., 229 N.Y.S. 
134, 223 App.Div. 582 [aff 166 N.E. 
(5) Where an em- 
ployee of a sewer contractor was in- 
jured by falling from a truck of the 
employer at a point on the public 
highway removed from the place 
where the sewer was being laid, as 
the employee was boarding the truck 
to go home a few minutes after quit- 
ting time for the day, it was held 
that, since there was no agreement to 
transport the employee as an incident 
to. his work, the injury sustained 
was not compensable as one arising 
out of or in the course of his em- 
ployment. Parisi v. Whitmore, Raub- 
er & Vicinus, 243 N.Y.S. 622, 230 App. 
Div. 140. (6) Injury to a construction 
company employee while disembark- 
ing from his employer’s truck in re- 
turning home as customary was not 
compensable as an accident which 
“arose out of and in course of em- 
ployment,” where there was no con- 
tract express or implied requiring the 
employer to furnish transportation. 
Johnson v. Thompson-Starrett Co., 
163 S.E. 745, 174 Ga. 656 [rev 157 S.B. 
363, 42 Ga.App. 739, and conformed to 
164 S.H. 910, 45 Ga.App. 395]. (7) 
Employee’s death while riding home 
on his employer’s truck after work, 
not as a matter of duty or right, was 
held not to “arise during course of 
employment.” lLee’s Case, 181 N.E. 
198, 279 Mass. 357. (8) Employee’s 
injury while riding to work in em- 
ployer’s automobile without prior ar- 
rangement for transportation was 
held not to be compensable since the 
injury did not “arise out of and in 
course of employment.’ Gruber v. 
Mercy, 145 A. 106, 7 N.J.Mise. 241. 
(9) Where a railroad company per- 
mitted its employees to ride to and 
from their work without charge, but 
the contract of employment did not 
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is not ordinarily compensable as an injury arising 
out of or in the course of the employment, and par- 
ticularly where the employee is at the time of the 
injury off the premises of the 


employer and at a 


its control.2! Further, where the 


obligate it to transport them, an em- 
ployee, who on termination of his ac- 
tual work for the day went on the 
station platform used by the general 
public to take passage on a train, and 
was shortly afterward found dead on 
the track, was not killed by an In~- 
jury “arising out of or in the course . 
of the employment,” within the com- 
pensation law. Kowalek v. New York 
Consol. R. Co., 128 N.E. 888, 229 N.Y. 
489. (10) Where an employee of an 
interborough railway company was 
furnished a pass entitling him to ride 
free to the place he began employ- 
ment, the fact that he was riding on 
such pass did not make an accident 
resulting in his death, which occurred 
before he reached the place where his 
employment began and before the 
time for which he was to be paid, one 
arising out of his employment within 
the Workmen’s Compensation Law, so 
that his representative could recover 
damages for his death in an action 
based on the theory he was a_pas- 
senger. Tallon v. Interborough Rapid 
Transit Co., 134 N.E.- 327, 232 N.Y. 
410, 21 ALR. 1218: (11) Death of 
employee, while riding toward home 
in employer’s truck with employer’s 
permission, was held not to “arise in 
course of employment,” and was, 
therefore, not compensable where 
transportation was not a part of, nor 
an incident to, ‘the contract of em- 
ployment. Schultz v. Beaver Prod- 
ucts Co., 229 N.Y.S. 134, 223 App.Div. 
582 [aff 166 N.E. 326, 250 N.Y. 565]. 
(12) Where a tinsmith’s helper was 
permitted to ride home from work 
with his employer in his employer’s 
truck but there existed no contract 
for transportation, it was held that 
injury to the employee while return- 
ing to the shop with the employer for 
a package with the expectation of 
riding from ‘the shop in the employ- 
er’s truck was held not compensable. 
Glaser v. Ideal Guarantee Roofing 
Gox-228) NIYaSt2237,> 221 7 AppsDive 434" 
(13) Injuries to a bricklayer, received 
while being transported to work in 
employer’s automobile, from collision 
with another automobile, were held, 
as a matter of law, not to arise out 
of and in course of his employment, 
in view of the Workmen’s Compensa- 
tion Law, where there existed no con- 
tract requiring the employer to fur- 
nish transportation. Pierdiluca v. 
Benedetto, 206 N.Y.S. 358, 210 App. 
Div. 441. (14) Where there existed 
no agreement requiring an employer 
to transport employees, where an em- 
ployee, having the option to ride to 
work on a trolley or in employer’s. 
bus on paying fare, was injured by 
an accident occurring after the regu- 
lar work hours had commenced, while 
the bus was delayed for repairs dur- 
ing the journey, and this notwith- 
standing he was paid for a full day, 
as he had been on other occasions 
when the bus was late, the injury did 
not arise in the “course of employ- 
ment,’ within the Workmen’s Com- 
pensation Law. Stimal v. Jewett & 
Co., 199 N.Y.S. 473, 205 App.Div. 170. 
(15) Where the contract of employ- 
ment entitled a waittess to ride free 
in her employer’s hotel bus when she 
was on personal errands during her 
off hours, but where the employer 
was not required by the contract of 
employment to, transport her to or 
from work and she was injured by 
the negligence of the chauffeur while 


sor later cases, developments and changes in the law see Annotations, same title and section number, 
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employer is not required by the contract of employ- 
ment to furnish transportation to or from work, 
injuries sustained while being, or seeking to be, 
transported to or from work by some one other 
than the employer and not subject to its control are 
not ordinarily compensable,®? nor will an unauthor- 
ized practice of the employees in riding to work on 
various vehicles bring the harm sustained while so 
riding within the scope of employment.®* 


[§ 447] bb. Transportation by Employee. 


returning with him to report for duty, 
such injury did not arise in her em- 
ployment, so as to be compensable 
under the Workmen’s Compensation 
Law. Roth y. Adirondack Co., 183 N. 
¥S.10 71%, 7193 | App: Div? «808: (16) 
Where the working day of employees 
in a shipyard, which could only be 
reached by boat, began and closed at 
the shipyard, an employee killed 
while conveyed in a boat chartered 
by employer at the order and expense 
of the government, after having com- 
pleted his week’s work and receiving 
his pay therefor, did not die from in- 
juries which arose ‘out of and in the 
course of his employment,” within the 
Workmen’s Compensation Act where 
it did not appear that the emplover 
was required by the contract of em- 
pioyment to furnish the transporta- 
tion in question. Rausch v. Standard 
Shipbuilding Corporation, 181 N.Y.S. 
513, 111 Misc. 450. (17) A miner 
making permissive use of his employ- 
er’s facilities of transportation to re- 
turn home was not “in course of em- 
ployment,” and injury happening un- 
der such circumstances was held not 
to be compensable. Morucci v. Sus- 
quehanna Collieries Co., 147 A. 533, 
297 Pa. 508; Leacock v. Susquehanna 
Collieries Co., 98 Pa.Super. 581. (18) 
Where an employee of an oil company 
on its oil lease was killed in an auto- 
mobile collision while on the way to 
work, it was held that there was no 
evidence that the employer had obli- 
gated itself to provide transportation 
of the employee. Thetford v. London 
Guarantee & Accident Co., (Tex. 
Commn.App.) 292 S.W. 857 [rev (Civ. 
App.) 286 S.W. 1113]. A 


92. Conn.—Orsinie v. Torrance, 
113 A. 924, 96 Conn. 352; Diaz v. War- 
ren Bros. Co., 111 A. 206, 95 Conn. 287. 


Ga.—Lumbermen’s Mut. Casualty 
Co. v. Cooper, (App.) 170 S.E. 384. 


Ind.—Universal Portland Cement 
Co. v. Spirakis, 137 N.E. 276, 79 Ind. 
ASOD adda 


Md.—Lancaster v. Celanese Corpo- 
ration of America, 163 A. 209, 163 Md. 
516. 


Mass.—Hatch’s Case, 
257 Mass. 440. 


Minn.—Simonds v. Reigel, 206 N.W. 
717, 165 Minn. 458: 


[a] Rule governing cases where 
employer furnishes transportation as 
part of contract of employment in- 
applicable.-—The rule that an em- 
ployee is injured in the course of his 
employment, within the Workmen’s 
Compensation Act, when, at the time 
of the accident, he is being trans- 
ported to or from his work by his em- 
ployer, as a part of the contract of 
employment, is not applicable where 
the transportation is being done by 
a carrier, to whom the employee pays 
fare, and where the employee is act- 
ing in his own behalf and is not sub- 
ject to the control of his employer. 
Universal Portland Cement Co. v. 
Spirakis, 137 N.E. 276, 79 Ind.App. 17. 


[b] MTiustrations.—(1) Where the 
employer did not furnish transporta- 


154 N.E. 71, 


% 
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the employer is not in the habit of furnishing trans- 
portation to and from work for the convenience of 
its employees, and particularly where the employer 1s 
not required by the contract of employment to trans- 
port the employees, or where the employee does not 
choose to avail himself of the means of transporta- 
tion or of a way provided by the employer, harm sus- 
tained by one of such employees being, or attempting 
to be, transported on his way home by a conveyance 


furnished by or selected by the employee himself is 


Where 


tion, but merely paid the extra wages 
amounting to car fare which the rules 
of the labor union required him to 
pay when the place of business was 
not within the single trolley fare 
limit, the employee being left free 
to pay his own transportation or not, 
he was not injured in the course of 
his employment when struck by a mo- 
tor cycle as he crossed the highway 
at a place where he had been waiting 
for a trolley car to get a ride on a 
motor truck after he had left work. 
Orsinie v. Torrance, 113 A. 924, 96 
Conn. 352. (2) Injuries to a workman 
did not arise out of and in the course 
of his employment within the Work- 
men’s Compensation Act, where they 
were received after he had quit work 
for the day when he attempted to 
board a moxor truck to return home, 
the truck which had been used in the 
work being also on its homeward 
journey, but not then under the con- 
trol of the employer, who rented it 
by the day, and was under no obliga- 
tion to furnish transportation. Diaz 
v. Warren Bros. Co., 111 A. 206, 95 
Conn. 287. (3) Where an employee 
who was hauled to his work each 
morning on a truck with the consent 
of his employer, although truck was 
not controlled by employer who was 
not obligated to transport employee 
to place of work, did not sustain in- 
jury “arising out of and in course of 
employment” when thrown from 
truck. Lumbermen’s Mut. Casualty 
Co. v. Cooper, (Ga.App.) 170 S.E. 384. 
(4) Where an employer's factory was 
approximately one hundred fifty feet 
from certain railroad tracks, a sta- 
tion on which was accessible only by 
a private crossing granted by the 
railroad company to the employer for 
the use of the employees in going to 
and from work and where deceased 
who paid his own fare walked from 
the employer’s premises to the sta- 
tion, where he waited ten or fifteen 
minutes before he was killed while 
crossing the tracks to reach his train, 
it was held that deceased was not in- 
jured in the course of his employ- 
ment, within the Workmen’s Compen- 
sation Act, since the relation of car- 
rier and passenger between him and 
the railroad company came into being 
as soon as he left the crossing and 
entered the station, and it was imma- 
terial whether or not he returned to 
the crossing after he left the station 
to go to his train. Universal Port- 
land Cement Co. v. Spirakis, 137 N.E. 
276, 79 Ind.App. 17. (5) Employee’s 
death from automobile injury on 
starting across road to take bus home 
after day’s work where it appeared 
that the bus was a cOmmon carrier 
on which the employee paid his own 
fare was held to be not compensable 
as “accidental injury which arose out 
of and in the course of his employ- 
ment.” Lancaster v. Celanese Cor- 
poration of America, 163 A. 209, 163 
Md. 516. (6) Injuries to an employee, 
riding home from work on truck with 
permission of owner of the truck who 
was also driver thereof and who was 
employed by the same contractor as 
the injured employee, were held not 
to arise “out of and in course of em- 


not ordinarily compensable.®* 


However, where the 


ployment.” Simonds v. Reigel, 206 


N.W. 717, 165 Minn. 458. 


Transportation to or from work by 
employee, coemployee, or third per- 
sons generally see infra §§ 447, 448. 


93. Billiter, Miller & McClure v. 
Hickman, 56 S.W.(2d) 1003, 247 Ky. 
OAT. 


[a]. Practice of employees in rid- 
ing to work on various vehicles 
immaterial.—(1) ‘Neither are we of 
the opinion that the contention made 
by appellee that the practice here 
showed by the evidence of the em- 
ployees frequently riding to their 
work, both upon trucks and other 
cars or vehicles upon which they 
might secure free transportation, 
constituted any such adoption by 
the employer, through its permit- 
ting this practice of it as a ‘custom’ 
so as to annex the danger thereof to 
the employment.” Billiter, Miller & 
McClure v. Hickman, 56 S.W.(2d) 
1003, 1006, 247 Ky. 211. (2) “A prac- 
tice to arise to the dignity of a cus- 
tom so as to enter into and form a 
part of a contract must possess those 
elements of certainty, generality, fix- 
edness, and uniformity, as are recog- 
nized by the law as essential to con- 
stitute a custom. A loose, variable 
custom or discretionary practice does 
not arise to the dignity of a custom 
so as to control the rights of the 
parties to a contract. If the usage 
leaves some material element to the 
right of exercising an option, or dis- 
eretion, of one of the parties, it does 
not constitute a custom.” Aulich v. 
Craigmyle, (Ky.) 59 S.W.(2d) 560, 562 
[quot Billiter, Miller & McClure v. 
Hickman, supra]. 


[b] Rule applied.—The practice of 
highway employees in frequently rid- 
ing to work along highway was held 
not such “custom” as to constitute 
a part of the employer’s contract, so 
as to render death of an employee 
who fell from a vehicle while so rid- 
ing a death incurred in the course of 
employment. Billiter, Miller & Mc- 
Clure v. Hickman, 56 S.W.(2d) 1003, 
247 Ky. 211. 


94. Cal.—New York Indemnity Co. 
v. Industrial Accident Commission, 
261 P. 1106, 87 Cal.App. 105; Eby v. 
Industrial Accident Commission of 
California, 242 P. 901, 75 Cal.App. 280. 


Conn.—De Rosa v. Levering & Gar- 
rigues Co., 151 A. 246, 111 Conn. 655. 


Tll.— Michigan Cent. R. Co. y. In- 
dustrial Commission, 125 N.E. 278, 
290 T11. 503. 


Ind.—R. L. Ditzler Poultry Co. v. 
Forsythe, 156 N.E. 406, 86 Ind.App. 
136. 


Me.—Kinslow’s Case, 
126 Me. 157. 


Okl.—Indian Territory Illuminating 
Oil Co. v. Gore, 4 P.(2d) 690, .152 Okl. 
269; Oklahoma Natural Gas Corpo- 
ration v. Union Bank & Trust Co. of 
Searcy, Ark., 299 P. 159, 149 Okl. 12. 


Or.—March vy. State Industrial Ac- 
cident Commission, 20 P.(2d) 227, 142 


136 A. 724, 
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employee is actually under the supervision of his em- 
ployer, while furnishing the conveyance for transpor- 
tation, harm sustained while going to the actual 
working place may be compensable.®® Moreover, the 
fact that the employee furnishes his own conveyance 
will not defeat his right to compensation for injuries 
sustained while going from work where the employee 
is while so doing engaged in the business of the em- 
ployer,®* or while the employee is by the practice of 
the employer paid for the time spent in going to and 
from work.®? Similarly injuries sustained by an em- 
ployee while on the way to work in a conveyance of 
his own which he is expressly directed by his em- 


Or. 246. 


Utah.—North Point Consol. Irr. Co. 
y. Industrial Commission of Utah, 214 
P. 22, 61 Utah 421. 


Wis.—Foster-Latimer Lumber Co. 
vy. Industrial Commission of Wiscon- 
sin, 167 N.W. 453, 167 Wis. 337. 


[a] On failure of foreman to pro- 
vide transportation as accommoda- 
tion.—Injuries to an employee struck 
by an automobile while riding his own 
bicycle on a street of his own selec- 
tion on his way to work, after his 
foreman failed to get an automobile 
to carry him, as he had stated he 
might do, did not arise in the course 
or out of the employment within the 
Workmen’s Compensation Act, the 
foreman having undertaken to pro- 
vide transportation as a mere accom- 
modation without authority from _the 
employer, who was not obligated to 
do so. North Point Consol. Irr. Co. 
vy. Industrial Commission of Utah, 214 
P, 22, 61 Utah 421. 


[b] Ilustrations.—(1) Injury to 
truck driver, driving own car to place 
of employment, was held not to arise 
“in course of employment.” New 
York Indemnity Co. v. Industrial Ac- 
cident Commission, 261 P. 1106, 87 
Cal.App. 105. (2) Injury to an em- 
ployee, although he was at the time 
of the injury carrying tools while 
driving to work in his own automo- 
bile, was held not to arise out of and 
in course of employment. Eby v. In- 
dustrial Accident Commission of Cali- 
fornia, 242 P. 901, 75 Cal.App. 280. 
(3) Where a member of a state high- 
way fence crew was injured while 
driving his automobile home with his 
foreman who was carrying a weekly 
report to the district engineer, it was 
held that the injury was not one by 
accident “arising out of and in course 
of employment.” March v. State In- 
dustrial Accident Commission, 20 P. 
(2a) 227, 142 Or. 246. (4) Injury to 
employee when tire of his motor cycle 
on which employee was riding to 
work blew out was held not to “arise 
out of and in course of employment.” 
De Rosa v. Levering & Garrigues Co., 
151 A. 246, 111 Conn. 655. (5) Where 
an extra switchman, employed from 
day to day, reported for work, and, 
after being told there was no employ- 
ment, climbed on a moving freight 
train for his own convenience in go- 
ing home, and was. killed when he 
came into contact with a viaduct, the 
accident did not arise out of and in 
the course of his employment, with- 
in the Workmen’s Compensation Act, 
his employment having ceased, and 
his act having no connection with em- 
ployment by the railroad. Michigan 
Cent. R. Co. v. Industrial Commission, 
125 N.E. 278, 290 Ill. 508. (6) Driver 
of a huckster truck, was held not 
to be in course of employment when 
killed while driving his own car home 
from work. R. L. Ditzler Poultry Co. 
vy. Forsythe, 156 N.E. 406, 86 Ind.App. 
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136. (7) Injuries received in a pub- 
lic street by a carpenter employee 
while riding to work in an automobile 
hired by himself and other employees 
to furnish his and their transporta- 
tion were held not to be compensable. 
Kinslow’s Case, 136 A. 724, 126 Me. 
16%: (8) Injury to employee from 
backfiring of motor in his own auto- 
mobile while he was going to his 
place of work was held not compensa- 
ble, as not “arising out _of and_ in 
course of employment.” Indian Ter- 
ritory Illuminating Oil Co. v._ Gore, 
4 P.(2d) 690, 152*OkN 269. (9) Work- 
man, who voluntarily chose to travel 
to his place of work on a street car 
running on a highway, rather than 
avail himself of transportation fur- 
nished by his employer to and from 
the place of work, and was run into 
by an automobile, did not sustain 
compensable injury “arising out of 
and in course of employment.” Okla- 
homa Natural Gas Corporation v. Un- 
ion Bank & Trust Co. of Searcy, Ark., 
299 P. 159, 149 Okl. 12. (10) Undera 
compensation statute limiting liabil- 
ity to cases where the employee is 
coming to, or going from, work “in 
the ordinary and usual way,” a mill 
hand, accustomed to leave work by 
crossing freight platform, walking 
along railroad track, and so reaching 
highway, was not, in boarding switch 
train from freight platform, leaving 
in the usual way, so that an award of 
compensation was unwarranted. Fos- 
ter-Latimer Lumber Co. v. Industrial 
Commission of Wisconsin, 167 N.W. 
453, 167 Wis. 337. 


95. Department of Public Works 
of State of California, Division of 
Highways v. Industrial Accident 
Commission of State of California, 16 
P.(2d) 777, 128 Cal.App. 128. 


[a] Wiustrationw—Death of high- 
way employee when driving over em- 
bankment while driving own car, with 
assistant foreman’s acquiescence, 
from a toll house where deceased was 
required to report to work to the ac- 
tual place for work, was held to be 
compensable as occurring “in course 
of employment.” Department of Pub- 
lic Works of State of California, Divi- 
sion of Highways v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 16 P.(2d) 777, 128 Cal.App. 128. 


96. Turner, ‘Day & Woolworth 
Handle Co. v. Pennington, 63 S.W. (2d) 
490, 250 Ky. 433. . 


[a] Illustration.—Injuries sus- 
tained by slab sawyer on Saturday 
night while returning, in own auto- 
mobile, from timber location to home 
in city for week-end, as was custom- 
ary, were held to “arise out of and 
in course of employment,” where the 
employer paid for gasoline and the 
sawyer frequently, although not at 
time of accident, carried messages 
for employer on such trips. Turner, 
Day & Woolworth Handle Co. v. Pen- 
nington, 63 S.W.(2d) 490, 250 Ky. 433. 


While transporting fellow employee.°® 
eurred by an employee while off the premises of the 
employer and while going from work at the end 
of the day may not be compensable notwithstanding 
the workman who sustains the harm is at the time it 
oceurs also engaged in transporting a fellow em- 
ployee, although it has been held that, where the in- 
jured employee is at the time of sustaining the injury 
engaged in transporting fellow employees under the 
direet orders or directions of the employer, the in- 
jury sustained may be compensable.? 
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ployer to drive to work may be compensable.°®® 


Harm in- 


97. Campbell v. Connolly Contract- 
ing Co., 229 N.W. 561, 179 Minn. 416. 


[a] Dlustration.Death of steam 
shovel operators struck by a train 
while returning home from another 
town to which they had been sent by 
their employers to operate their 
steam shovels, in an automobile, own- 
ed and operated by a coemployee, was 
held to arise out of and in the course 
of employment, where it appeared 
that they were paid for the time of 
coming and going to outside jobs. 
Campbell v. Connolly Contracting Co., 
229 N.W. 561, 179 Minn. 416. 


98. State Compensation Ins. Fund 
v. Industrial Commission, 3 P.(2d) 
414, 89 Colo. 426. 


[a] Tllustration—Death of agri- 
cultural college computer while driv- 
ing his truck to work at superior’s 
request was held to be compensable 
as “arising in course of employment.” 
State Compensation Ins. Fund v. In- 
dustrial Commission, 3 P.(2d) 414, 89 
Colo. 426. 


99. "Transportation by fellow em- 
nae of injured workman see infra 


1. Central Surety & Insurance 
Corporation v. Howard, 47 F.(2d) 
1049; In re Finley, 16 P.(2d) 648, 141 
Or. 138; Western Fruit Co. v. Rau, 
238 N.W. 854, 856, 206 Wis. 125. 


[a] Ordering decedent to trans- 
port fellow workman held unauthor- 
ized.—An order of a superintendent 
of a highway commission’s oiling 
crew to a swamper,to the effect that 
he should take a’ fellow employee 
home after work was held to be un- 
authorized, as regards the right to 
recover compensation for the swamp- 
er’s death in an automobile accident 
which occurred some distance from 
the swamper’s place of work and as 
he was driving home. In re Finley, 
16 P.(2d) 648, 141 Or. 138. 


[b] TIllustrations.—(1) Death, 
twelve miles from place of employ- 
ment, of swamper in highway com- 
mission’s oiling crew, while trans- 
porting fellow workman, at alleged 
unauthorized direction of crew’s su- 
perintendent, to town, where swamp- 
er and fellow workman resided, was 
held not to be a death “arising out of 
and in course of employment” within 
the compensation statute. In re Fin- 
ley, 16 P.(2d) 648, 141 Or. 1388. (2) 
Pharmacy employee’s death while 
driving his brother, a coemployee, 
home from their place of work was 
held as a matter of law not to be com- 
pensable, because mot occurring in 
“furtherance of affairs and business: 
of employer,” as required by a com- 
pensation act. Central Surety & In- 
surance Corporation v. Howard, 47 F. 
(2d) 1049. 


2. Columbia. Casualty Co. v. Kee, 
(Tex.Civ.App.) 11 S.W.(2d) 529. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 448] cc. Transportation by 


Third Person. Harm sustained by an employee 
while being transported to or from his work by a 
third person is ordinarily not compensable as an in- 
jury arising out of and in the course of the employ- 
Similarly, injuries sustained by an employee 
who is being transported to or from work by a ¢o- 
employee are not ordinarily compensable.* 
ever, where transportation is furnished by a third 
person with the consent of the employer who is un- 
der a contractual duty to transport the employee to 
or from work, injuries sustained while being trans- 


ment.® 


{a] Illustration.—Injuries to an 
employee while conveying fellow em- 
ployees to the employer’s oil well in 
the injured employee’s own automo- 
bile on a foreman’s directions were 
held to be compensable as sustained 


“in course of employment.” Colum- 
bia Casualty Co. v. Kee, (Tex.Civ. 
App.) 11 S.W.(2d) 529. ‘ 

3. Ex parté American Fuel Co., 97 


Donk, a2t0, Ala. 12292" erarless iw. 
Forgy, Hanson & McCorkle, (La.App.) 


149 So. 135; Royalty Indemnity Co. 
v. Madrigal, (Tex.Civ.App.) 14 S.W.. 
(2d) 106. 

[a] Ilustrations.—(1) A miner, 


killed by the overturning of a motor 
truck while being transported at his 
own expense by a third party to his 
home, after his daily work was done, 
at a point three miles from the em- 
ployer’s premises, and without knowl- 
edge that a few days before, his em- 
ployer withdrew from operation the 
particular truck, was held not in- 
jured upon the premises of his em- 
ployer, nor during the hours of serv- 
ice, nor at a place where the duties 
of his service required him to be, so 
that, under the compensation act, his 
injury did not arise out of and in the 
course of his employment. Ex parte 
American Fuel Co., 97 So. 711, 210 Ala. 
229, (2) An injury to a workman 
employed in constructing a highway 
who fell from a third person’s truck 
four hundred yards from the employ- 
er’s premises while returning from 
work did not “arise out of and in 
course of employment.’ MHarless v. 
Forgy, Hanson & McCorkle, (La.App.) 
149 So. 135. (3) Injury to an em- 
ployee after’ working hours beyond 
the employer’s premises, while riding 
on a truck belonging to a third person 
rather than to the employer, is not 
within the “course of employment.” 
Royalty Indemnity Co. v. Madrigal, 
(Tex.Civ.App.) 14 S.W.(2d) 106. (4) 
Injury to traveling repairman on his 
way from work in an automobile of a 
friend was held not compensable. 
pres Case, 154 N.E. 71, 257 Mass. 


4 Cal.—Boggess v. Industrial Ac- 
eident Commission, 169 P. 75, 176 Cal. 
534, L.R.A.1918F 883. 


Colo.—Industrial Commission of 
Colorado v. HEnyeart, 256 P. 314, 81 
Colo. 521. 


Ky.—Billiter, Miller & McClure v. 
tae (ee 56 S.W.(2d) 1003, 247 Ky. 


La.—Crysel v. R. W. Briggs & Co., 
(App.) 146 So. 489; Boutte v. R. L. 
pee & Son, 132 So. 398, 15 La.App. 


Mich.—Reed v. Bliss & Van Auken 
Tia Co., 196 N.W. 420, 225 Mich. 


Okl.—Mead Bros. v. State Indus- 
pe Commission, 291 P. 571, 144 Okl. 


_Or.—Larsen y. State Industrial Ac- 
ee Commission, 295 P. 195, 135 Or. 
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Coemployee or 


How- 


Wis.—Goldsworthy v. Schreiber, 


250 N.W. 427. 


See Thetford vy. London Guarantee 
& Accident Co., (Tex.Commn.App.) 
292 S.W. 857 [rev (Civ.App.) 286 S. 
W. 1113] (where the death of an em- 
ployee while riding to work in the 
car of a fellow employee was held to 
be not compensable). 


Compare Petroleum Casualty Co. v. 
Green, (Tex.Civ.App.) 11 S.W.(2d) 388 
(where injuries sustained by an em- 
ployee while cranking a coemployee’s 
car on the employer’s premises in 
preparation to riding home in such 
car were held to be compensable). 


[a] Illustrations.—(1) A mining 
employee assisting the superintend- 
ent in certain work, and then riding 
with the superintendent on an auto 
truck for his own convenience and 
injured on the way, was held not to 
have sustained injury in the course 
of the employment, and arising out 
of the employment. Boggess v. In- 
dustrial Accident Commission, 169 P. 
75, 176 Cal. 534, L.R.A.1918F 883. (2) 
The death of a road construction em- 
ployee who, at a point one and one 
half miles from where he worked in 
scraping off the berm of a highway, 
fell from an automobile of a foreman 
of decedent’s employer who had, of- 
fered a ride to the employee who was, 
when picked up, walking to work, did 
not “arise out of and in course of em- 
ployment” within the statute. Bil- 
liter, Miller & McClure vy. Hickman, 
56 S.W.(2d) 1008, 247 Ky. 211. (8) 
Injury to a road construction com- 
pany laborer while going to work 
over a recently paved portion of a 
highway unopened to the public, pur- 
suant to the company’s request, from 
collision with a truck driven by a 
subcontractor’s employee, did not 
“arise out of and incidental to em- 
ployment” where it appeared that the 
employee was not required to use the 
road and was, at the time of the in- 
jury, about four hundred yards from 
the place at or near which the road 
construction work was being done. 
Crysel v. R. W. Briggs & Co., (La. 
App.) 146 So. 489. (4) An accident 
caused on the employer’s premises by 
the breaking of an employee’s car in 
which the injured employee was to be 
transported from work and in which 
he was on the way home did not arise 
“out of employment.” Industrial 
Commission of Colorado vy. Enyeart, 
256 P. 314, 81 Colo. 521. (5) An acci- 
dent to a bricklayer on a public high- 
way, while being transported to his 
place of employment by bricklayer 
foreman, did not “arise in course of 
employment.” Boutte v. R. L. Roland 
& Son, 132 So. 398, 15 La.App. 530. 
(6) Where an employee was paid off 
Saturday noon, and owed no further 
duty_to his employer until the next 
Monday, and got into and drove from 
the premises in an automobile of an- 
other employee, and, arriving in the 
street, was killed by a railroad en- 
gine, over which the employer had 
no control, the accident did not arise 
out of or in the course of the employ- 
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ported by the third person may be compensable,® and 
where an employee is being transported by a fellow 
employee under an arrangement with the employer, 
injuries sustained in the course of such transporta- 
tion may be compensable.® 


[§ 449] (b) Use of Ways Leading to or away 
from Employer’s Premises—aa. In General. Harm 
sustained by an employee while going to or from 
work may be compensable if, at the time of the in- 
jury, the employee is, if not on the employer’s prem- 
ises, at or near the place of work and on a road or 


ment, within the workmen’s compen- 
sation law. Reed v. Bliss & Van 
Auken Lumber Co., 196 N.W. 420, 225 
Mich. 164. (7) Injuries to a_boiler 
fireman, at an oil drilling well sus- 
tained while riding to the oil well in 
an automobile driven by and belong- 
ing to a coemployee, an oil driller was 
held not to arise in the course of em- 
ployment, where there was no agree- 
ment by the employer to transport 
the boiler fireman. Mead Bros. v. 
State Industrial Commission, 291 P. 
571, 144 Okl. 279. (8) Injury to an 
employee riding to work in a fellow 
employee’s automobile, occurring 
shortly before work in an attempt to 
park the automobile on a platform 
not belonging to the employer, did 
not “arise out of or in course of em- 
ployment.” Larsen vy. State Indus- 
trial Accident Comruaission, 295 P. 
195, 185 Or. 137. (9) Notwithstand- 
ing transportation of specified em- 
ployees to and from work over week- 
ends by an employer maintaining a 
camp at the place of work where bus 
service was available and some em- 
ployees used their own automobiles, 
where the transportation was held to 
be a mere gratuitous service the de- 
pendents of a certain employee were 
held not entitled to compensation for 
the death of the employee while rid- 
ing to work with a coemployee who 
was driving his own car, since the 
employee was not performing serv- 
ices “growing out of or incidental 
to employment.” Goldsworthy vy. 
Schreiber, (Wis.) 250 N.W. 427, ° 


[b] Regarded as claimant’s con- 
veyance within statute.—The car of 
a fellow employee with whom claim- 
ant was riding home when injured 
was held to be claimant’s car within 
the workmen’s compensation act. In- 
dustrial Commission of Colorado v. 
Enyeart, 256 P. 314, 81 Colo. 521. 


{c] Permission to park car on em-~ 
ployer’s premises immaterial.—Per- 
mission to park a car on the employ- 
er’s premises was held to be immate- 
rial in proceedings under the work- 
men’s compensation act for injuries 
sustained while driving home in the 
car of a coemployee. Industrial Com- 
mission of Colorado y. Enyeart, 256 
P. 314, 81 Colo. 521. 


5. Wells v. Cutler, 6 P.(2d) 459, 
907 Colom LIT. 


{a] Ilustration.—The liability of 
an orchestra manager, having the 
duty to transport a musician, and 
consenting that the musician return 
home with another, was held to be the 
same as regardS compensation as 
though the return trip had been made 
in the manager’s automobile. Wells 
v. Cutler, 6 P.(2d) 459, 90 Colo. 111. 


6. Littlefield’s Case, 136 A. 724, 
126 Me. 159. 


fa] TIllustration.—An injury re- 
ceived by a carpenter while riding to 
work with a fellow employee under 
an arrangement with the employer 
was held to be compensable. Little- 
field’s Case, 1386 A. 724, 126 Me. 159. 
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other way intended by the contract of employment 
as being the means of access to, or exit from, the 
work.? Similarly, compensation may be awarded for 
injuries sustained while the employee is on a way 


which was the only practical one 


7. Latter’s Case, 180 N.E. 637, 238 
Mass. 326; In re Sundine, 105 N.E. 
433, 218 Mass. 1, L.R.A.1916A 318; 
Industrial Commission of Ohio v. 
Barber, 159 N.E. 363, 117 Ohio St. 373; 
Canoy v.’ State Compensation Com’r, 
(W.Va.) 170 S.E. 184; De Constantin 
v. Public Service Commn., 83 S.E. 88, 
89, 75 W.Va. 32, L.R.A.1916A 329: 
See In re Gonzales, Op. Sol. Dept. 
Labor 333 (holding that where an em- 
ployee walking along a railroad track 
of the reclamation service when go- 
ing to his work was struck by a train 
of that service and killed he was in 
the course of his employment). 


“Since injury after termination of 
actual work, while on the premises of 
the employer and in pursuit of the 
usual way of leaving the same, is held 
to be within the course of employ- 
ment and to have arisen out of the 
same, it seems clear that an injury to 
a workman while coming to his place 
of work on the premises of the em- 
ployer and by the only way of access, 
or the one contemplated by the con- 
tract of employment, must also be re- 
garded as having been incurred in the 
course of the employment and to have 
arisen out of the same. If, in such 
ease, injury does not occur on the 
premises, but in close proximity to 
the place of work and on a road or 
other way intended and contemplated 
by the contract as being the exclusive 
means of access to the place of work, 
the same principle would apply and 
govern. If the place at which the in- 
jury occurred is brought within the 
contract of employment, by the re- 
quirement of its use by the employee, 
so that he has no discretion or choice 
ag to his mode or manner of coming 
to work, such place and its use seem 
logically to become elements or fac- 
tors in the employment, and the in- 
jury thus arises out of the employ- 
ment and is incurred in the course 
thereof. But, on the contrary, if the 
employee. at the time of the injury, 
has gone beyond the premises of the 
employer, or has not reached them, 
and has chosen his own place or mode 
of travel, the injury does not arisé 
out of his employment, nor is it with- 
in the scope thereof.” De Constantin 
v. Public Service Commn., supra. 


{a] Whether risk in use of par- 
ticular way is incident to employ- 
ment.—(1) When a certain method of 
approach to a plant involves subjec- 
tion of employee to risk, the question 
of whether such risk is an incident of 
employment and compensable, if in- 
jury arises from such subjection of 
the employee thereto, depends upon 
whether the cause of injury is a risk 
annexed as an incident to employment 
by express agreement or by conduct 
of the parties. Corvi v. Stiles & 
Reynolds Brick Co., 130 A. 674, 103 
Conn. 449. (2) Thus in a proceeding 
under the workmen’s compensation 
act for death of husband, a finding 
that use of a path by deceased over 
tracks as an approach to the plant 
was a risk annexed by the conduct of 
the parties as an incident to employ- 
ment, and hence injuries sustained on 
erossing such tracks arose out of and 
in course of decedent’s employment, 
was proper, in view of fact that the 
employer had never objected to the 
use of the path and contemplated its 
use. Corvi v. Stiles & Reynolds Brick 
Co., supra. 
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open to the em- 


&  U.S.—T. J. Moss Tie. Co. v.; Tan- 
ner, 44 F.(2d) 928 [cert den 51 S.Ct. 
3538, 283 U.S. 829, 75 L.Hd. 1442]; In re 
Forde, Op. Sol. Dept. Labor. 309. 


Me.—Roberts’ Case, 126 A. 573, 124 
Me. 129. 


Minn.—Ludwig v. Farmers’ Ship- 
ping Ass’n, 231 N.W. 8038, 181 Minn. 


Ohio.—Industrial Commission of 
Ohio v. Barber, 159 N.E. 363, 117 Ohio 
St, 373. 


Tex.—Employers’ Liability Assur. 
Corporation y. Light, (Civ.App.) 275 
S.W. 685. 


Utah.—Bountiful Brick Co. v. In- 
dustrial Commission of Utah, 251 P. 
555, 68 Utah 600 [aff 48 S.Ct. 221, 276 
U.S. 154, 72 L.Ed. 507, 66 A.L.R. 1402]; 
Cudahy Packing Co. of Nebraska v. 
Industrial Commission of Utah, 207 
P. 148, 60 Utah 161, 28 A.L.R. 1394 
{cert den 43 S.Ct. 94, 260 U.S. 733, 67 
L.Ed. 487, 30 he Rs 532,-and aff 44 
Si Ct. 1153, °263 .S. 418, 68 L.Ed. 366, 
30 ALL.R. 532]. 


[a] Iustrations.—(1) The death 
of a quarry employee by falling from 
the truck of another employee in 
which he was returning home on a 
road which was the only one leading 
to the quarry, and which was also a 
road over which the employer had the 
right of way by virtue of the lease 
of the quarry, was held to be compen- 
sable. Employers’ Liability Assur. 
Corporation v. Light, (Tex.Civ.App.) 
275 S.W. 685. (2) A watchman re- 
turning from work, who was injured 
after alighting from a labor train 
while walking on the adjoining track 
which was the only way of reaching 
the highway Jeading to his home, was 
injured in the course of his employ- 
ment. In re Forde, Op. Sol. Dept. 
Labor. 309. (3) Where an employee 
leaving work by a private way over a 
railroad track which the employer 
was licensed to use and kept in repair, 
and which was the only means of 
egress to the street, was killed in a 
collision with a locomotive, the ac- 
cident was in the course of his em- 
ployment within the workmen’s com- 
pensation act. Roberts’ Case, 126 A. 
573, 124 Me. 129. (4) An employee, 
injured while crossing certain tracks 
on the only route to and from the 
stockyards where he was employed 
and where the employer transacted 
its principal businéss, was entitled to 
compensation. Ludwig v. Farmers’ 
Shipping Ass’n, 231 N.W. 803, 181 
Minn. 90. (5) Injury to an employee 
by a train while crossing tracks on 
his way to work over the only prac- 
tical way to work was held to be 
compensable and to have arisen in the 
“course of employment.” Bountiful 
Brick Co. v. Industrial Commission of 
Utah, 251 P. 555, 68 Utah 600 [aff 48 
SJOt 8221521 62 UES. Los, ri ed. 5OTe 
66 A.L.R. 1402]. (6) Where the loca- 
tion of a packing plant near railroad 
tracks made it necessary for em- 
ployees going to work to cross the 
tracks on a public road at a point one 
hundred feet from the entry to the 
plant and one of such employees, was 
struck and killed by an engine while 
riding to work in an automobile own- 
ed by a fellow employee, it was held 
that the death was caused by accident 
arising out of or in the course of his 
employment. Cudahy Packing Co. of 
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ployee® or a road or way built or maintained for the 
use of the employee,® or the way commonly traveled 
by the employees of the particular employer to reach 
or to leave its premises,!° particularly where it ap- 
pears that the way was under the control of the mas- 


Nebraska v. Industrial Commission 
of Utah, 207 P..148, 60 Utah, 161, 28 
A.L.R. 1394 [cert den sub nom. Cuda- 
hy Packing Co. of Nebraska v. Par- 
ramore, 43 S.Ct. 94, 260 U.S. 733, 67 
L.Ed. 487, 30 A.L.R. 532, and affirmed 
44 S.Ct. 153, 263 U.S. 418, 68 L.Ed. 
366, 30 A.L.R. 532]. 


9. Wilson Berger Coal Co. v.- 
Brown, 3 S.W.(2d) 199, 223 Ky. 183; 
Honaker & Feeney v. Hartley, 124 S. 
ih. 220, 140, Va.,1. 


[a] Illustrations»—(1) An em- 
ployee injured while returning from 
work by stumbling Ver a stone in a 
road built by his employer over its 
premises intended for the use of the 
employees was held to be entitled to 
compensation. Wilson Berger Coal 
Co. v. Brown, 3 S.W.(2d) 199, 223 Ky. 
183. (2) Injury of a woodsman when 
he slipped and fell from a boardwalk 
while on his way from his boarding 
house to a bunkhouse to await orders 
for the day’s work was held to arise 
out of and in the course of the em- 
ployment within the workmen’s com- 
pensation act where it appeared that 
the boardwalk was a way provided by 
the employer for the use of the em- 
ployee. Honaker & Feeney v. Hart- 
ley, 124 S.E. 220, 140 Va. 1. 


10. Ala.—Benoit Coal Mining Co. 
v. Moore, 109 So. 878, 215 Ala. 220. 


Conn.—Procaccino v. E. Horton & 
Sons, 111 A. 594, 95 Conn. 408. 


Ky.-—Barres v. Watterson Hotel 
Co., 244 S.W. 308, 196 Ky. 100. 


Md.—Baltimore Car Foundry Co. 
v. Ruzicka, 104 A. 167, 132 Md. 491, 4 
AUGER ILS 


Mass.—In re Stacy, 
225 Mass. 174. 


Minn.—Simonson vy. Knight, 219 N. 
W. 869, 174 Minn. 491. 


N.Y.—Lynch v. City of New York, 
151 N.E. 149, 242 N.Y. 115. e 


W.Va.—Canoy v. State Compensa- 
tion Com’r, 170 S.H. 184, 


Wis.—Northwestern Fuel Co. v. 
Swanson, 221 N.W. 396, 197 Wis. 48; 
City of Milwaukee v. Industrial Com- 
mission, 201 N.W. 240, 185 Wis. 311. 


[a] TIllustrations.—(1) Death of a 
coal company employee at a railroad 
erossing while he was on a way com- 
monly traveled by the employees of 
the coal company, while on his way 
to work, may be compensable. Benoit 
Coal Mining Co. v. Moore, 109 So. 878, 
215 Ala. 220. (2) Where manufac- 
turing plants maintained footbridges 
over a canal which their employees 
used indiscriminately, and it was then 
necessary for them to pass over pri- 
vate property and railroad tracks, an 
employee killed by train on his way 
to work must be deemed to have met 
the injury within the course of his 
employment within the workmen’s 
compensation act, although he used 
that bridge which the master did not 
own. Procaccino v. E. Horton & Sons, 
111 A. 594, 95 Conn. -408. (3) Where 
a shop employee was killed immedi- 
ately after his day’s work while 
walking toward the shop exit, his 
death arose out of and in course of 
employment, although he was not us- 
ing a board walk intended to be used 
by the employees going to and from 
work where there was no enforced 


114. N;.7206, 
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ter.11 


pensable.!? 


rule requiring use thereof. Balti- 
more Car Foundry Co. vy. Ruzicka, 104 
A. 167, 132 Md. 491, 4 A.L.R. 113. (4) 
Injury to a cook while approaching a 
restaurant’s rear door entrance cus- 
tomarily used by employees was held 
to be compensable. Simonson v. 
Knight, 219 N.W. 869, 174 Minn. 491. 
(5) A nurse was held to be entitled 
to compensation for injuries received 
while she was leaving the hospital 
grounds by the customary way 
Lynch v. City of New York, 151 N.E. 
149, 242 N.Y. 115. (6) Where a city 
required its laborers to report at a 
toolhouse in the morning to secure 
their tools, and then proceed to where 
they were to work, one injured while 
so proceeding along one of two cus- 
tomary routes, and that not prohibit- 
ed, was, at the time of the accident, 
performing services growing out of 
and incidental to his employment, 
within the compensation act. City of 
Milwaukee y. Industrial Commission, 
201 N.W. 240, 185 Wis. 311. 


iz. In-re Stacy, 114°-N.E. 206, 225 
Mass. 174; Industrial Commission of 
Ohio v. Barber, 159 N.E. 363, 117 Ohio 
St. 373; Canoy v. State Compensation 
Com’r, (W.Va.) 170 S.f. 184; North- 
western Fuel Co. v. Swanson, 221 N. 
W. 396, 197 Wis. 48; City of Milwau- 
kee v. Industrial Commission, 201 N. 
W. 240, 185 Wis. 311. 


fa] Mlustrations.—(1) Where an 
icehouse laborer on his way home 
from work was drowned by breaking 
through the ice while crossing a pond 
in the control of his employer, that 
being the reasonable and customary 
way for him and other employees 
living in his neighborhood to reach 
their homes, the accident occurred in 
the course of the employment. In re 
Stacy, 114 N.E. 206, 225 Mass. 174. 
(2) An employee injured while going 
home from work on a road maintain- 
ed by the employer which, although 
nominally a public highway, was the 
recognized way by which the employ- 
er’s employees came and went, was 
entitled to compensation. North- 
western Fuel Co. v. Swanson, 221 N. 
W. 396, 197 Wis. 48. (3) Where an 
employer's property and dwelling 
houses furnished for workmen extend- 
ed along both sides of a public high- 
way, used by workmen in going to 
and returning from work, the death 
of a workman struck by an automo- 
bile while so using the highway was 
held to be compensable. Canoy vy. 
State Compensation Com’r, (W.Va.) 
170 S.E. 184. 


12. Herberson v. Great Falls Coal 
& Wood Co., 273 P. 294, 88 Mont. 527; 
Rachels y. Pepoon, 135 A. 684, 5 N.J. 
Mise. 122 [aff 139 A. 923, 104 N.J.Law 
183]; Morell v. Buffalo & Susquehan- 
na Coal & Coke Co., 158 A. 192, 103 
Pa.Super. 316; Maryland Casualty Co. 
v. anne: (Tex.Civ.App.) 9 S.W.(2d) 
458. 


{a] MTlustrations.—(1) The death 
of an employee when struck by an 
automobile while on his way to em- 
ployment over a shorter route taken 
at the express command, or at least 
with knowledgé and by the clear and 


2 


Of course, injuries sustained by an employee 
while on a way which he is using under the express 
or implied direction of his employer, or at least with 
its knowledge, in going to or from work may be com- 
On the other hand, it is held that when 
a way is built and maintained for a purpose other 
than as an approach to the place of work injuries 
sustained by an employee while on such way going to 
or from work may not be compensable.*® 


Way not under control of employer. 
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implied direction, of the employer, 
was held to be compensable. Herber- 
son v. Great Falls Coal & Wood Co., 
273° P. 294, 83 Mont. 527. (2) Fatal 
injuries sustained by a helper on a 
newspaper delivery truck while driv- 
ing his own car to work over a road 
on which he would have ridden if he 
had chosen to ride, as he might have 
done, on a truck of his employer, were 
held to be compensable, as “arising 
out of and in course of employment.” 
Rachels v. Pepoon, 135 A. 684, 5 N.J. 
Misc. 122 [aff 139 A. 923,-104 N.J. 
Law 183]. (3) Injury to an employee 
while going out of his way, in going 
home, to deliver a message at a fore- 
man’s direction, to another employee, 
whose services were needed at the 
plant of the employer was compensa- 
ble. Maryland Casualty Co. v. Long, 
(Tex.Civ.App.) 9 S.W.(2d) 458. (4) 
Where a mining employee, when in- 
jured, was still on the premises of the 
employer and riding from work on a 
motor with the knowledge and tacit 
approval of the employer’s superin- 
tendent and acting foreman and un- 
der an arrangement made in their 
hearing with the fire boss and motor- 
man, the employee’s dependents could 
recover compensation since he was 
traveling on his way from work in 
the ‘way assigned” to him on that oc- 
easion by the official representatives 
of his employer. Morell v. Buffalo & 
Susquehanna Coal & Coke Co., 158 A. 
192, 103 Pa.Super. 316. 


13. Wheeler’s Case, 159 A. 331, 131 
Me. 91. 


fa]  Mlustration.—Injuries sus- 
tained by an employee when he slip- 
ped and fell on a way built and main- 
tained for the convenience of those 
who desired to live thereon and not 
simply approaches to the place of 
work, were held not to be compensa- 
ble as injuries sustained in the course 
of employment. Wheeler’s Case, 159 
A, $31, 131 Me. 91. 


{b] Treated as injury sustained 
in public street.—“Under such cir- 
cumstances an injury suffered there 
is to be treated as if received under 
similar circumstances on a _ public 


street.” Wheeler’s Case, 159 A. 331, 
332, 131 Me. 91. 
14. U.S.—Guivarech v. Maryland 


Casualty Co., 37 F.(2d) 268 [cert den 
50) S.Ct. 411, 281, U:S: -753, “74 Td. 
1163]. ' 


Mass.—Leveroni v. Travelers’ Ins. 
Co., 107 N.E. 349, 219 Mass. 488. 


Mich.—Hills v. Blair, 148 N.W. 243, 
182 Mich. 20. ; 


N.J.—Henry Steers Inc. v. Dunne- 
wald, 89 A. 1007, 85 N.J.Law 449 [aff 
99 A. 345, 89 N.J.Law 601]. See 
Siemientkowski v. Berwind, White 
Coal Min. Co., (Sup.) 92 A. 909 (where 
the court said: “The trial judge 
found, as a fact, that the decedent 
was not in the usual passageway of 
eight feet in width between the tracks 
of the Pennsylvania Railroad Com- 
pany and defendant’s trestle, but was 
on the Pennsylvania Railroad track, 
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injury arises out of the character of the way to or 
from the employment, which is not under the em- 
ployer’s control, it does not arise out of the eimploy- 
ment,!# unless by the conditions of the employment 
the use of the particular way is obligatory on the 
employee,'® or the employer approves the use of a 
way not subject to his control.?® 


[§ 450] bb. Way Chosen by Employee. 
an employee is free to choose his own route to or 
from work and is injured on a route of his own selec- 


Where 


and that, if the deceased were killed 
without voluntary action on his part, 
he must have been a trespasser on 
railroad company’s property. We are 
not prepared to go as far as the trial 
judge, and say that there is no proof 
of an accident, but, in the absence of 
evidence that decedent was forced on 
the railroad track, we think that, if 
an accident happened, it did not arise 
out of decedent’s employment’). 


W.Va.—De Constantin v. Public 
Service Commn., 83 S.E. 88, 75 W.Va. 
32, L.R.A.1916A 329. 


Fing.—Holness v. Mackay, [1899] 2 
OTB oro Le Weel Gales 


[a] TIllustrations.—(1) Where an 
employee came to death while cross- 
ing the waters of a bay to a dredge 
whereon he worked, the employer was 
not liable on the theory it furnished 
place for use by employees. Guivarch 
v. Maryland Casualty Co., 37 F.(2d) 
268 [cert den 50 S.Ct. 411, 281 U.S. 
753, 74 L.Ed. 1163]. (2) Although a 
driveway led from an employer’s 
premises parallel with railroad tracks 
to a gate opposite the dead end of a 
street, where there were planks for 
the passage of teams over the rail- 
road, and although an employee was 
taken over that route when employed, 
and no other convenient and safe way 
of going to and from his work was 
provided, where he was struck by a 
train when going from work and 
while crossing the tracks, the injury 
did not arise out of and in the course 
of his employment, where his con- 
tract did not provide that he was to 
be considered in the service while 
crossing the tracks, and the employ- 
er had no legal right to use such 
crossing. Bell’s Case, 130 N.E. 67, 238 
Mass. 46. 


[b] Agreed facts held not to war- 
rant finding.—The agreed facts were 
held not to warrant a finding that a 
place where a mill employee was kill- 
ed was other than a public way; ac- 
cordingly, such death was held not to 
be compensable. Paulauskis’ Case, 
135 A. 824, 126 Me. 82. 


15. In re Sundine, 105 N.E. 433, 218 
Mass. 1, L.R.A.1916A 318; De Con- 
stantin v. Public Service Commn., 83 
S.E. 88, 75 W.Va. 32, L.R.A.1916A 329; 
Richardson vy. Morris, 7 B.W.C.C. 130; 
Mole v. Wadworth, 6 B.W.C.C. 129. 
Compare Milwaukee Coke, etc., Co. v. 
Industrial Commn., 151 N.W. 245, 160 
Wis. 247 (where an engineer on a 
switch engine was hurt while riding 
back to the office on the engine after 
turning it over to another engineer). 
But see Murray v. Allan, 6 B.W.C.C. 
215. (where an employee unnecessarily 
exposed himself to danger), 


16. Flanagan v. Webster & Webs- 
ter, 142 A. 201, 107 Conn. 502. 


{a] Highway.—An employee is in 
the course of employment while going 
to or from the place thereof, where 
using a highway incidentally to em- 
ployment with his employer’s ap- 
proval, Flanagan vy. Webster & 
Webster, 142 A. 201, 107 Conn. 502. 
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tion such injury is not, ordinarily, compensable?™ 
and, of course, where an employee is left free to 
choose his own method of reaching or leaving his 
place of employment and he chooses to take a route 
more dangerous than that afforded to the public, 
harm which befalls him on his way to or from work 
is not compensable as an injury arising out of or in 
the course of his employment.t® Moreover, where 
the employee, without knowledge of the employer, 
uses a way other than that provided by him, an ac- 
cident thereon cannot be said to arise out of the em- 
ployment.1® Further, an accident cannot be said to 
arise in the course of employment when the employee 
has neglected a proper and recognized way out of the 
employer’s premises and goes by some other means 
of exit which does not amount to a proper way.”° 


Outside worker.2!. Where the nature of an em- 
ployee’s work was such that she was required to use 
the highways away from any premises of her employ- 
er it was held that harm sustained by her while re- 
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turning home on a particular highway was compen- 
sable regardless of the route by which she was re- 
turning.?? 


Mistake in selecting way. Although an accident 
which occurs off the premises of the employer to an 
employee who has mistaken his way in returning to 
his place of work has been held not to be compen- 
sable,2* an accident due to the employee mistaking 
the way to his work after coming on the premises of 
the employer may be held to arise out of the em- 
ployment.?4 > 


[§ 451] (c) Use of Particular Entrances, Exits, 
and the Like. Where an employee has actually ar- 
rived at the premises of the employer while going to: 
work or at a point from which the employee is about 
to leave those premises, injuries sustained in using 
the particular mode or instrumentality of ingress or 
exit provided by the employer for the use of the 
employees to go to or from the premises, as the case 
may be, are held to be compensable.?® Moreover, in- 


17. North Point Consol. Irr. Co. v. 
Industrial Commission of Utah, 214 
Pp. 22, 61 Utah 421. And see cases 
infra this. section. 


18. Dambold v. Industrial Com- 
mission, 154 N.E. 128, 323 Ill. 377, 379; 
Anderson vy. Chicago, B. & Q. R. Co., 
250 Ill.App. 92; Guastelo v. Michigan 
Cent. R. Co., 160 N.W. 484, 194 Mich. 
Soon WRAL 91 0D. 69+ Kent vy. Virgin- 
ia-Carolina) Chemical Co., 129 S.E. 
330, 143 Va. 62. Compare Bountiful 
Brick Co. v. Industrial Commission 
of Utah, 251 P. 555, 68 Utah 600 [aff 
430 S.Ct. .221, 27.6 U.S) 154,572. 1.3ud. 
507, 66 A.L.R. 1402] (where it was 
held that compensation was not to be 
barred simply because the employee 
ghose to take a Shorter and more dan- 
gerous route to his employer’s plant 
by crossing railroad tracks at a point 
other than where a highway crossed 
the tracks); Utah Apex Mining Co. 
vy. Industrial Commission of Utah, 248 
P. 490, 67 Utah 537, 49 A.L.R. 415 
(death of mine carpenter, electrocut- 
ed while leaving employer’s property 
after work by shortcut, used without 
employer's knowledge, was held to 
arise “in course of employment,” as 
distinguished from “arising out of 
employment’). 


“The deceased in this case was left 
to his own choice of a method of 
reaching his place of employment. 
He chose to take a route more danger- 
ous than that afforded to the public. 
When an employee chooses to go 
over a route of this character it can- 
not be said that his act in so doing 
was incident to his employment.” 
Dambold v. Industrial Commission, 
supra. 


[a] Illustrations.—(1) Where one 
employed as a teamster chose to fol- 
low a railroad track to his employer’s 
barn rather than the public streets, 
which would have made his route a 
few hundred feet longer than the rail- 
road track, it was held that his death 
when struck by a railroad train did 
not arise out of or in the course of 
his employment so as to be compen- 
Sable. Dambold y. Industrial Com- 
mission, 154 N.E. 128, 323° Ill. 377: 
(2) Injury to a cement company’s em- 
ployee on his way home, while_walk- 
ing on a railroad right of way, was 
held not to arise out of and in the 
course of employment. Anderson vy. 
Chicago, B. & Q. R. Co., 250 Ill.App. 
92. (3) Where a railroad track con- 
struction employee by day was in- 


jured by a train after his day’s work 
while walking on railroad’s tracks 
after dark on«his*‘Sway from work, 
where it appeared that the employee 
chose to take a more dangerous route 
by way of the railroad track rather 
than a highway which ran parallel to 
the railroad but was a longer way, it 
was held that the injury was not 
compensable since the injury was not 
one arising out of and in course of his 
employment within the workmen’s 
compensation act. Guastelo v. Mich- 
igan. Cent. R. Co., 160 N.W. 484, 194 
Mich. 382, L.R.A.1917D 69. (4) Death 
of a workman employed at a chemi- 
cal plant, who was killed by a rail- 
road train while using a railroad 
bridge over a river to go home after 
work, was held not to be compensa- 
ble where there appeared to be at 
least two other ways of egress from 
his place of employment which he 
might have used. Kent v. Virginia- 
Carolina Chemical Co., 129 S.E. 330, 
143 Va. 62. 


19. McMahon vy. B. T. & J. J. Mack, 
222 N.Y.S. 79, 220 App.Div. 375; Hen- 
dry v. United Collieries, 3 B.W.C.C. 
567, [1910] S.C. 709; Gibson v. Wil- 
son, 3 F. (Ct.Sess.) 661; Haley v. 
United Collieries, [1907] S.C. 214. 


[a] MNilustration.—W here 
ployer provided a work train to take 
its employees to work, an injury toa 
workman while walking to the place 
of work, after missing the work train 
provided for employees, was held not 
compensable. McMahon v. B. T. & J. 
sagen 222 N.Y.S. 79, 220 App.Div. 


20. Hendry v. United Collieries, 3 
B.W.C.C. 567, [1910] S.C. 709. 


21. “Street accidents” sustained by 
outside workers see infra § 463. 


22. Racine County v. Industrial 
Commission of Wiscorsin, 246 N.W. 
303, 210 Wis. 315. : 


{a] Illustration.—A supervising 
teacher being on a highway inciden- 
tally to the performance of duties 
when meeting death, it was immate- 
rial by what route she was return- 
ing home. Racine County v. Indus- 
trial Commission of Wisconsin, 246 N. 
W. 308, 210 Wis. 315. 


23. Ocean Accident & Guarantee 
Co. v. Industrial Accident Commis- 
sion of California, 159 P. 1041, 173 Cal. 
Slo Ta REALTIL7 B 13316: 


[a] Illustration.—Under the Work- 


an em-. 


men’s Compensation Act, an engineer 
of a tugboat who was drowned in 
making his way to a boat after hayv- 
ing, through mistake in its location, 
gone on another boat to reach his ves- 
sel, was held not killed in course of 
his employment, so no compensation 
could be allowed. Ocean Accident & 
Guarantee Co. v. Industrial Accident 
Commission of California, 159 P. 1041, 
173 Cal. 313, L.R-A.1917B 336: 


24. Sneddon vy. Greenfield Coal,. 
oie CO:,, 3) Baw. ©-C. 200s) Lo b0 Je -C. 
o . 

25. Cal.—Starr Piano Co. v. Indus- 
trial Accident Commission, 184 P. 860, 
181 Cal. 433; Judson Mfg. Co. v. In- 
dustrial Accident Commission, 184 P. 
LT SI Calesvor 


_ Dil—Moury v. Latham Coal & Min- 
ing Co., 212 Ill.App. 508; Hoffman’ v.. 
Kniseley Bros., 199 Ill.App. 530. 


Ky.—Barres v. Watterson Hotel Co., 
244 S.W. 308, 196 Ky. 100. 


Mass.—Hallett’s Case, 121 N.E. 503, 


232 Mass. 49; In re O’Brien, 117 N. 
E. 619, 228 Mass. 380. 
Minn.—Novack vv. Montgomery 


aes & Co., 198 N.W. 290, 158 Minn. 


N.Y.—Kantor v. William Armstrong 
Pub. Co., 258 N.Y.S. 488, 236 App.Div. 
749; Martin v. Metropolitan Life Ins. 
Co., 189 N.Y.S. 467, 197 App.Div. 382: 
[aff 185 N.E. 956, 233 N.Y. 6537. 


Pa.—Black y. Herman, 146 A. 550, 
CO eae Os 


[a] Need not be only means of ac-. 
cess.—Where, by clear implication 
and the obvious intent of lease to an 
employer, as against the landlord the 
employer and his employees had the 
right to use an elevator for purposes 
properly connected with the occupan- 
cy of the leased premises while main- 
tained by the landlord, although the 
elevator was not the only means of 
access provided, an employee had a 
right to use it as against the land- 
lord and the employer, who could have 
been found to have authorized its use, 
and risk of injury while using the el- 
evator on the way to work when the 
elevator started prematurely was an 
incident and hazard of the employ- 
ment within the workmen’s compen- 
sation act. Latter’s Case, 130 N.E. 
637, 238 Mass. 326. 


[b] Tlustrations.—(1) An accident 
to an employee on his way to work, 
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juries received while the employee is using a custom- 
ary mode or instrumentality of ingress or exit on the 
premises of the employer may be compensable, par- 
ticularly where the employer is aware of the cus- 
Within the meaning of a compensation act 
requiring that an injury, to be compensable, occur 
while the employee is engaged “in on or about’’ the 
premises where the services are being performed, 
an injury which occurs to an employee while on an 
elevator in entering or leaving a building occupied 
by the employer may be compensable as an injury oc- 


Tomes: 
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es.?7 


his meals may 


curring while engaged “in, on or about” the premis- 


by being struck by another’s train, in 
the use of a necessary mode of in- 
gress, across railroad tracks, provid- 
ed and required by the employer, and 
as between employer and employees 
constituting part of the employer’s 
plant, arose out of and occurred in 
the course of his employment, within 
the workmen's compensation act. 
Judson Mfg. Co. v. Industrial Acci- 
dent Commission, 184 P. 1, 181 Cal. 
300. (2) A lessee’s employee, injured 
by falling into an elevator shaft in 
an attempt to use the elevator in go- 
ing to his work was held to be enti- 
tled to compensation as injured in the 
course of his employment, although 
the elevator was controlled by ‘the 
owner of the building. Starr Piano 
Co. v. Industrial Accident Commis- 
sion, 184 P. 860, 181 Cal. 433. (3) A 
miner met his death as the result of 
an injury arising out of and in the 
course of his employment, within the 
Workmen’s Compensation Act, where, 
while he was in the cage which was 
transporting him to the surface at the 
end of his day’s work, and was on 
his way home, he was killed as the 
result of a fall down the _ shaft. 
Moury v. Latham Coal & Mining Co., 
212 Ill.App. 508. (4) Where an em- 
ployer maintained a lunch room, 
where it served free lunch to its em- 
ployees, and an employee, after being 
on that floor, returned to the floor be- 
low, where she had worked, and was 
injured in the elevator which the em- 
ployer supplied for the employees 
while leaving the building, it was held 
that the accident arose in the course 
of employment, whether or not the 
employment be deemed to extend over 
the noon recess, for the employer was 
bound to furnish a safe exit from the 
place of employment. Martin v. Met- 
ropolitan Life Ins. Co., 189 N.Y.S. 467, 
197 App.Div. 382 [aff 135 N.E. 956, 233 
N.Y. 653]. (5) Where an employee, 
a sheet metal worker, on leaving a 
building in the course of construction 
and where a sheet metal roof was be- 
ing laid, after quitting work there 
for the day, was killed by falling 
down a stairway therein, the accident 
was one arising out of and in the 
course of employment within the 
meaning of the workmen’s compensa- 
tion act, entitling his administratrix 
to compensation therefor. Hoffman 
v. Knisely Bros., 199 Ill.App. 530. (6) 
Where a hotel maid at the close of a 
day’s work put on her street dress 
for the purpose of leaving the hotel 
on the elevator in the usual way, her 
injury in transit when struck by the 
falling of an object through the ele- 
vator shaft was one “arising in the 
course of her employment” within the 
workmen’s compensation act. Barres 
v. Watterson Hotel Co., 244 S.W. 308, 
196 Ky. 100. (7) Injuries and death 
from a fall sustained by a woman 
store employee when she struck her 
toe or heel against outer edge of top 
step as she was about to pass through 
a door into the store of her employer 
in coming to work were held to be 
sustained on the premises of the em- 
ployer and to have arisen out of and 


. 


in course of her employment. Hal- 
lett’s Case, 121 N.E. 5038, 232 Mass. 49. 
(8) An employee, leaving his employ- 
er’s premises in going from work and 
injured by a fall while reaching for 
the rail of an outside stairway he was 
descending while other employees 
were rushing down the stairway, re- 
ceived an injury “arising out of his 
employment.” In re O’Brien, 117 N.E. 
619, 228 Mass. 380. (9) Where an em- 
ployee was required to use a certain 
elevator on the premises of her em- 
ployer in going to and from the eighth 
floor, where she worked, it was held 
that the relation of master and serv- 
ant existed when she was _ injured 
while using the elevator while going 
to work. Novack v. Montgomery 
Ward & Co., 198 N.W. 290, 158 Minn. 
495. (10) As respects right to recov- 
er compensation for injuries an em- 
ployee was held to be within the 
“course of employment” when ascend- 
ing a stairway leading to the employ- 
er’s premises to perform his duties. 
Kantor v. William Armstrong Pub. 
Co., 258 N.Y.S. 488, 236 App.Div. 749. 
(11) An employee’s injury in attempt- 
ing to reach his place of work 
through a stairway and platform to 
his employer’s leased ‘‘premises’’ was 
held to be compensable. Black v. Her- 
man, 146 A. 550, 297 Pa. 230. 


26. Stephens Engineering Co. v. 
Industrial Commission, 124 N.E. 869, 
290 Ill. 88; Metting v. Lehr Const. Co., 
32 S.W.(2d) 121, 225 Mo.App. 1152. 


[a] Illustrations.—(1) Injuries re- 
ceived by a carpenter when he fell 
in attempting to descena from the 
bin floor of an elevator by way of the 
fire escape, used in going from his 
work to the timekeeper’s office at the 
close of the day’s work, was held to 
have arisen out of and in the course 
of the employment within the work- 
men’s compensation act where it ap- 
peared that it was customary for. the 
employees to use the fire escape as 
a means of descent and this fact was 
known to the employer. Stephens 
Engineering Co. v. Industrial Commis- 
sion, 124 N.H. 869, 290 Ill. 88. (2) An 
accident resulting in the death of a 
laborer engaged in the construction 
of a storage tank while attempting to 
leave his employer’s premises at the 
end of the day’s work by sliding down 
a rope used to hoist materials was 
held to “arise out of and in course 
of” employment. Metting v. Lehr 
Const. Co., 32 S.W.(2d) 121, 225 Mo. 
App. 1152. 


[b] “Course of” employment.— 
“Ordinarily the act of leaving the 
premises by an employee, after his 
day’s work is done, is as much ‘in 
the course of’ his employment as en- 
gaging in the actual work which he is 
employed to do.’’ Metting v. Lehr 
Const. Co., 32 S.W.(2d)-121, 124, 225 
Mo.App. 1152. 


27. Novack v. Montgomery Ward & 
Co., 198 N.W. 290, 158 Minn. 495; 
Lienau v. Northwestern Telephone 
eee Co., 186 N.W. 945, 151 Minn. 


[§ 452] o. Going to or from Meals. 
ance which the general rule that injuries sustained by 
an employee while he is doing something that is not 
strictly within his obligatory duty but which is in- 
cidental thereto may be compensable,?® injuries 
sustained by an employee while. going to or from 
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In accord- 


be compensable.?® Accordingly, 


compensation may be paid for harm sustained by 
an employee while he is going to®® or returning 


[a] Dlustrations.—(1) Where an 
employee of a telephone company, in 
a department which was located on 
the eighth fioor of a particular build- 
ing, was injured while on an elevator 
in making her exit from the building 
at the close of her day’s work was 
“about the premises,’ within the 
meaning of a statute providing for 
compensation for injuries to workmen 
“engaged in, on, or about the prem- 
ises where their services are being 
performed.” Lienau v. Northwestern 
Telephone Exch. Co., 186 N.W. 945, 
151 Minn. 258. (2) Where an em- 
ployee of a mail order house in a de- 
partment located on the eighth floor 
of a building was necessarily required 
to use a freight elevator to reach her 
working place, an injury occurring 
to her while in such elevator on her 
way to work was held to be not only 
“in, on or about” the premises where 
her services were to be performed, 
but she was also at a place where 
she was required to be by her em- 
ployment, and the injury was, there- 
fore, held to be compensable. Novack 
v. Montgomery Ward & Co., 198 N.W. 
290, 158 Minn. 495. 


28. See supra § 404. 
29. See cases infra notes 30-33. 


30. U.S.—Manchester St. Ry. v. 
Barrett, 265 EF. 557. 


La.—Ward vy. Standard Lumber Co., 
4 La.App. 89. 


Me.—Foge’s Case, 132 A. 129, 125 
ae ae Beers’ Case, 130 A. 350, 125 
ey Ly 


Mass.—In re Sundine, 105 N.E. 433, 
ae Mass. 1, L.R.A.1916A 318 and 
note. 


Mich.—Clem v. Chalmers Motor Co., 
144 N.W. 848, 178 Mich. 340, L.R.A. 
1916A 352. 


N.Y.—Norris v. New York Cent. R. 
Co., 158 N.H. 879, 246 N.Y. 307; Mar- 
tin v. Metropolitan Life Ins. Co., 189 
N.Y.S. 467, 191 App.Div. 382 [aff 135 
N.E. 956, 233 N.Y. 653]; Bylow v. St. 
Regis Paper Co., 166 N.Y.S. 874, 179 
App.Div. 555. 


[a] Illustrations.—(1) Where a 
street car motorman was injured by 
a car just as he was alighting from 
the one on which he was riding home 
to lunch, between his morning and 
afternoon hours of duty, his inju- 
ries arose out of and in the course of 
his employment, within N. H. Em- 
ployers’ Liability Act §§ 1, 2. Man- 
chester St. Ry. v. Barrett, 265 F. 557, 
(2) Injury to an employee on his way 
to lunch, while crossing a road adja- 
cent to his place of work, was held to 
be within the course of the employ- 
ment under the Employers’ Liability 
Act. Ward v. Standard Lumber Co., 
4 La.App. 89. (3) An injury to a city 
fireman while in the streets on his 
way home to his midday meal was 
held to arise out of and in the course 
of his employment. Fogg’s Case, 132 
A. 129, 125 Me. 168. (4) Where an 
employee of a dairy company was 
riding on one of the company’s trucks 
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from*? lunch, or going to supper,®? or returning from 
On the other hand, under the general 
rule that injuries sustained while going to or from 
work are not compensable,?* compensation has been 


breakfast.?3 


with the knowledge and consent of the 
company, while going to lunch, and 
was injured in alighting therefrom, 
there was held to be a causal connec- 
tion between conditions under which 
the employee worked and the injury 


received, so as to make the injury 
“arise out of’? employment. Beers’ 
Case, 130 A. 350, 125 Me. 1. (5) The 


death of a railroad milk handler while 
going for lunch during a cessation of 
work occurred within his regular 
hours of employment was held to be 
compensable as within the course of 
his employment. Norris v. New York 
Centouk, COs 1 OStN. T8109) 24 Od Nn Ye 
307. (6) Injury to an employee from 
a switch engine on the premises of 
the employer, while going to lunch 
by a direct and ordinary route, was 
held to arise out of and in the course 
of his employment, within the Work- 
men’s Compensation Law. Bylow v. 
St. Regis Paper Co., 166 N.Y.S. 874, 
179 App.Div. 555. 


{b] Lunch furnished by employer. 
—Clem v. Chalmers Motor Co., 144 N. 
W. 848, 178 Mich. 340, L.R.A.1916A 
352; Martin v. Metropolitan Life Ins. 
Co., 189 N.Y.S. 467, 191 App.Div. 382 
[aff 135 N.E. 956, 233 N.Y. 653]. 


31. Cal.—Behr v. Industrial Acci- 
dent Commission, 14 P.(2d) 915, 126 
Cal.App. 522. 


Idaho.—Zeier vy. Boise Transfer Co., 
254 P. 209, 43 Idaho 549. 


N.J.—Boles vy. Trenton Fire Clay & 
Porcelain Co., 133 A. 764, 102 N.J.Law 
479 [aff 135 A. 915, 103 N.J.Law 483]. 


N.Y.—Schwimmer v. Kammerman & 
Kaminsky, 186 N.E. 409, 262 N.Y. 104. 


$.D.—Stratton v. Interstate Fruit 
Co., 199 N-W. 117, 47 S.D. 452. 


Utah.—Kahn Bros. Co. v. Industrial 
Commission, 283 P. 1054, 75 Utah 145. 


Wis.—Monroe County v. Industrial 
oe eee 198 N.W. 597, 184 Wis. 


Eng.—Armstrong, Whitworth & Co. 
v. Redford, [1920] A.C. 757. 


[a] Mllustrations.—(1) An injury 
to a fruit cutter returning trom 
luncheon when the injury was sus- 
tained, while she was carrying water 
for the general use of the employees 
and by reason of her falling on the 
employer’s premises, was held to be 
an injury which “arose in course of 
and out of employment.” Behr vy. In- 
dustrial Accident Commission, 14 P. 
(2d) 915, 126 Cal.App. 522. (2) An 
employee’s injuries sustained while 
returning to the place of employment 
after the noon lunch hour were held 
to be injuries ‘arising out of and in 
course of employment,’ where, pur- 
suant to the employer’s direction, the 
employee had digressed from his re- 
turn route to make a purchase at a 
store, which purchase would have re- 
quired a special trip on the part of 
the employee even if he had not gone 
home to lunch. Schwimmer v. Kam- 
merman & Kaminsky, 186 N.E. 409, 
262 N.Y. 104. (3) Death of a transfer 
company employee when struck by an 
automobile while returning’ to work 
after lunch was held to have arisen 
in course of employment. JZeier vy. 
Boise Transfer Co., 254 P. 209, 48 
Idaho 549. (4) An injury to a helper 
on a truck while riding on another 
truck of the employer to resume his 
work after lunch was held to be com- 
pensable as an accident arising “out 
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of and in course 
Boles v. Trenton Fire Clay & Porce- 
lain Co., 133 A. 764, 102 N.J.Law 479 
[aff 135 A. 915, 103 N.J.Law 483]. 
(5) A truck driver, who, after making 
a delivery near his home, went home 
for lunch, and was killed by a colli- 
sion with a street car before he was 
again due at work and while on a 
street he would not have traveled had 
he returned to his place of his em- 
ployment before going home, was nev- 
ertheless held to be within the scope of 
his employment, within the Workmen’s 
Compensation Act. Stratton v. Inter- 
state Fruit Co., 199 N.W. 117,.47 S.D. 
452. (6) An accident to a bookkeeper 
proceeding directly from his home 
after lunch to the post office, follow- 
ing the customary practice to get his 
employer’s mail, was held to be an 
accident which “arose out of and in 
course of employment.’”’ Kahn Bros. 
Co. v. Industrial Commission, 283 P. 
1054, 75 Utah 145, (7) Where a coun- 
ty’s employee, while returning to his 
work on a highway by .a short cut 
across a vacant vNlage block, after 
eating his lunch at his employer’s 
camp, was injured by tripping over a 
wire, he was nevertheless entitled to 
compensation as for injury arising 
out of and incidental to his employ- 
ment. Monroe County v. Industrial 
Commission, 198 N.W. 597, 184 Wis. 
32. 


32. Cobhorado Contracting Co. v. In- 
dustrial Commission of Colorado, 219 
P. 1075, 74 Colo. 206; Bisdom v., Ker- 
brat, 232 N.W. 408, 251 Mich. 316. 


[a]. Thus (1) one employed to pa- 
trol a line of street paving work from 
dusk until dawn was held to be in the 
“course of his employment’? when 
killed by falling in front of a street 
car running along the street for some 
distance toward his home from the 
place of the accident, although he was 
running to board the car to go to his 
home to supper where it was possible 
for him to view the work while rid- 
ing on the car. Colorado Contracting 
Co. v. Industrial Commission of Colo- 
rado; 219" P1075," 74 “Colo: ©2067" (2) 
Where an employee was directed to go 
home, eat his dinner, and change his 
clothes, and then return to assist his 
employer to solicit a job, it was held 
that injuries occurring on the way 
home “arose out of and in course of 
employment.” Bisdom v. Kerbrat, 232 
N.W. 408, 251 Mich. 316. 


33. Industrial Commission of Ohio 
CL 180 N.E. 194, 124 Ohio St. 


[a] Dlustration.—An accident to a 
milk wagon driver who was struck by 
a train while returning after having 
left his employer’s premises to get 
breakfast at a nearby restaurant, in 
accordance with custom, was held to 
arise “out of and in course of em- 
ployment.” Industrial Commission of 
Seis Henry, 180 N.E. 194, 124 Ohio 

t ; 


34. See supra § 443. 


35. California Highway Commis- 
sion of Department of Public Works 
v. Industrial Accident Commission, 
214 P. 661, 61 Cal.App. 800; Califor- 
nia Highway Commission of Depart- 
ment of Public Works v. Industrial 
Accident Commission, 214 P. 658, 61 
Cal.App. 284; Pillen v. Workmen’s 
Compensation Bureau, 235 N.W. 354, 
60 N.D. 465; Hartford Accident & In- 
demnity Co. v. Lodes, 22 P.(2d) 361, 


of employment.” ; 
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denied where harm sustained by the employee befell 
him while going to or from meals*® and this particu- 
larly while the employee was at the time of the inju- 
ry off the premises of the employer,** or when on the 


164 Okl. 51. 


[al Mlustrations.—(1) Where an 
employee, engaged to haul water for 
his employer’s gin, was injured when 
the team which he was driving ran 
away while he was returning to the 
gin after having gone home for lunch, 
the injury~was held not to “arise out 
of and in course of employment.” 
Hartford Accident & Indemnity Co. 
v. Lodes, 22 P.(2d) 361, 164 Okl. 51. 


(2) An injury to an employee while 


riding to a hotel to get his lunch 
during the noon hotir on an invitation 
of the employer’s truck driver was 
held not to be compensable. Pillen 
v. Workmen’s Compensation Bureau, 
235 N.W. 354, 60 N.D. 465. (3) An 
employee of the highway commis- 
sion injured during the noon hour 
while riding in a defective automobile 
belonging to a fellow employee from 
the place of employment to a camp 
maintained by the employer about two 
miles distant, where he intended to 
purchase his dinner, was held not to 
have sustained an “injury in the 
course of and arising out of his em- 
ployment,” within the Workmen’s 
Compensation Act nor would the em- 
ployer’s failure to furnish transpor- 
tation be creative of any liability for 
risks connected with the means adopt- 
ed, although it was a custom for the 
employees to ride the employer’s 
truck to and from camp. California 
Highway Commission of Department 
of Public Works v. Industrial Acci- 
dent Commission, 214 P. 661, 61 Cal. 
App. 800; California Highway Com- 
mission of Department of Public 
Works v. Industrial Aécident Commis- 
Sion, 214 P. 658, 61 Cal.App. 284. 


36. Ind.—Mitchell v. Ball Bros., 
(App.) 186 N.E. 900; Moore v. Sefton 
Mfg. Corporation, 144 N.E. 476, 82 Ind. 
App. 89. } 


Me.—Rawson’s Case, 140 A. 365, 126 
Me. 563. 


Mich.—Lipinski v. Sutton Sales Co., 
190 N.W. 705, 220 Mich. 647. 


Pa.—Palko vy. Taylor-McCoy Coal 
& Coke Co., 137 A. 625, 289 Pa. 401. 


Va.—Dreyfus & Co. v. Meade, 129 
S.E. 336, 142 Va. 567; Taylor v. Bins- 
eneer & Co., 107 S.E. 649, 130 Va. 


[a] For example (1) the death of 
an employee struck by an automobile 
while on his way back to his employ- 
er’s premises from lunch, and al- 
though subject to call, was on the 
particular occasion without any spe- 
cial call did not ‘“‘arise out of and in 
course of employment,”’ although the 
employee was subject to call at any 
time during the working day. Mitch- 
ell v. Ball Bros. Co., (Ind.App.) 186 N. 
EH. 900. (2) Where an employee was 
not required to go to a particular res- 
taurant for lunch, injury sustained by 
him from a fall while off the em- 
ployer’s premises and injured on his 
way to lunch while crossing a con- 
crete driveway extending across a 
sidewalk leading to the employer’s 
premises was held not to “arise out 
of and in course of employment,” 
within the Workmen’s Compensation 
Act. Moore v. Sefton Mfg. Corpora- 
tion, 144 N.E. 476, 82 Ind.App. 89. (3) 
An injury to an employee in the 
streets while incidentally bringing his 
employer’s mail with him from the 
post office while returning to work 
after lunch at home during the noon 
hour was held not to be compensable. 


For latex cases, developments and changes in the law see Annotations, same title and section number. 
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premises but while the employee was not on a way 
provided by the employer nor under his domination 
nor required to be traveled by the employee.** Under 
the view that injuries sustained while going to or 
from meals occur while the employee is engaged in 
doing something for his own personal convenience, 


Rawson’s Case, 140 A. 365, 126 Me. 
563. (4) Where an automobile sales- 
man, who called at employer’s sales- 
rooms each morning for a list of pro- 
spective customers, and made sales 
anywhere in the city, and was free to 
take lunch when and where he 
pleased, spent the forenoon about the 
salesroom because a sale was being 
had, and was killed in a collision in 
the street while returning to the 
salesroom from luncheon at home, be- 
ing carried by another employee liv- 
ing in the neighborhood, the accident 
did not arise out of his employment 
within the Workmen’s Compensation 
Act, as he was discharging no duty 
to his employers, at the time of the 
accident, although he expected to 
close a sale at the salesrooms on that 
day. lLipinski v. Sutton: Sales Co., 
190 N.W. 705, 220 Mich. 647. (5) A 
night watchman, whose place of duty 
was on the premises of his employer, 
cannot fairly be said to have been in- 
jured “in course of employment,” 
where the injury occurred on the 
streets after he had left the prem- 
ises to go two blocks away for lunch. 
Dieyfus & Co. v. Meade, 129 S.E. 336, 
142 Va. 567. (6) An errand boy ina 
glass factory cannot recover for in- 
juries by being struck by an automo- 
bile at a point in the street removed 
from his employer’s factory and while 
riding his bicycle on his way home 
to lunch. Taylor v. Binswanger & 
Co., 107 S.E. 649, 130 Va. 545. (7) 
Where a worker on a night shift left 
his employers’ premises, with permis- 
Sion, to get a meal, and, while in the 
street, met with an accident, it was 
held, that the accident having occur- 
red outside the place of work the 
workman was not entitled to compen- 
sation. Maule v: Marmite Food Co., 
[1927] W.C.&I. 302. 


37. Lancashire & Yorkshire Ry. v. 
Highley, [1917] A.C. 352. 


[a] Illustrations.—(1) The death 
of a logger who was killed while at- 
tempting to board a truck in return- 
ing from lunch was held not to arise 
out of or in the course of the em- 
ployment where the employer was not 
required to and did not furnish trans- 
portation, and this notwithstanding 
the fatal injury occurred while the 
employee was on the premises of the 
employer. Walker v. Hyde, 253 P. 
1104, 43 Idaho 625. (2) Where an em- 
ployee chose to cross under standing 
railroad cars in order to get hot wa- 
ter for his breakfast rather than to 
take a longer route around, and was 
killed when the cars were moved, it 
was held that his death was not com- 
pensable as an injury arising out of 
and in the course of his employment. 
Lancashire & Yorkshire Ry. v. High- 
ley, "E1917 ]-A- Cr 252: 


38. Cal.—California Casualty In- 
demnity Exch. y. Industrial Accident 
Commission, 213 P. 257, 190 Cal. 433. 


Mass.—Roehford’s Case, 124 N.E. 
891, 234 Mass. 93. 
Mich.—Otto v. Chapin, 220 N.W. 


661, 243 Mich. 256. 


N.Y.—Scanlon v. Herald Co., 194 N. 
Y.S. 663, 201 App.Div. 173. 


Pa.—Palko v. Taylor-McCoy Coal & 
Coke Co., 137 A. 625, 289 Pa. 401. 


Wis.—Ohrmund v. Industrial Com- 
mission, 246 N.W. 589, 211 Wis. 153. 


, 
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to a meal.®® 


[a] Discussion.—“His compensa- 
tion began when he returned, he re- 
ceived no compensation, and expected 
none, for the time consumed in going 
for his meal. It is difficult to imagine 
what services the employee rendered 
to his employer in going to his home 
for this meal. During that period he 
was on his own time; he was subject 
to no control while away; he’ per- 
formed no act which in the slightest 
degree advanced his employer’s inter- 
est. In hurrying back, he was not 
rendering a service; he was returning 
to a place where he was required to 
present himself for the purpose of 
future service. It was a part of his 
duty as an employee to present him- 
self at the place where the service 
was to be rendered. The master had 
not agreed to transport him, and did 
not transport him. Therefore the re- 
lation of employer and employee did 
not exist until he returned to the 
place where, by the terms of employ- 
ment, he was required to perform 
service.’”” Ohrmund yv. Industrial Com- 
PUSeLen, 246 N.W. 589, 591, 211 Wis. 


[b] Dlustrations.—(1) Where a 
driver of an ice truck was killed while 
crossing the street from a cigar store 
just after having obtained lunch at 
a place which was off his route and 
at a point where his duties did not 
call him although the employer per- 
mitted him to take his lunch where 
and when he desired, it was held that 
the injury did not arise out of or hap- 
pen in the course of his employment 
so as to warrant an award of compen- 
sation, under the Workmen’s Compen- 
sation Act. California Casualty In- 
demnity Exch. v. Industrial Accident 
Commission, 213 P. 257, 190 Cal. 433. 
(2) Where a factory employee who 
had gone home for lunch returned 
therefrom to a room through which 
he had to pass to reach his place, and 
there waited twenty minutes with 
other employees, a girl sitting on his 
knee, and other girls and a man friend 
talking to him, he was not in the 
“course of his employment,” and his 
injury when he got up with the one 
o’clock whistle, by getting his hand 
in the mechanism of a machine, did 
not entitle him to compensation under 
the Compensation Act. Rochford’s 
Case, 124 N.E. 891, 234 Mass. 93. (3) 
Where an employee was permitted to 
use his employer’s automobile for the 
sole convenience of the employee, an 
injury to the employee sustained 
while cranking the employer’s auto- 
mobile as the employee was going 
home for his noonday meal was held 
not compensable. Otto v. Chapin, 220 
N.W. 661, 248 Mich. 256. (4) Where, 
in order to get a good meal at home 
rather than eat at a place nearer the 
place of his employment where he 
could have gotten a quicker lunch and 
could then return to his office and do 
his work, an employee of the adver- 
tising department of a morning news- 
paper, to facilitate his work, took 
copy with him when going home to 
lunch to prepare the copy for the 
printers, and on returning to the 
newspaper office slipped on the street 
and was injured. It was held that, al- 
though his custom to thus take work 
home about four times a month was 
known to the employer and permit- 
ted, but not directed, the injury was 
not within the coverage of the Work- 
men’s Compensation Law since he 
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entertainment, or recreation, such injuries may not 
be compensable.** 4 
denied where the employee is violating a specific in- 
struction of the employer when injured while going 
Under a compensation statute which 
specifically provides that compensation shall be paid 


Similarly, compensation may be 


went home for his own personal com- 
fort and convenience and taking the 
work home was simply an incident 
of such convenience. Scanlon v. Her- 
ald Co., 194 N.Y.S. 663, 201 App.Div. 
173. (5) Where an employee who was 
hired by a coal and coke company 1n 
the operation of its coke ovens, as a 
“coke drawer,” on finishing his reg- 
ular work was, while walking along 
a path across the adjacent land of 
another coal company on his way 
home for a meal and under instruc- 
tions to return to perform extra work 
of firing some coke ovens, for which 
he was to be paid specially, killed by 
a locomotive, it was held that his 
death was not compensable since he 
was not “actually” engaged in fur- 
thering the business of his employer 
as required by the statute when he 
met his death while off the premises 
of his employer. Palko v. Taylor-Mc- 
Coy Coal & Coke Co., 137 A. 625, 289 
Pa. 401. (6) An employee using his 
employer’s car at the employer’s re- 
quest to hurry home to get a noonday 
lunch was held not to be performing 
“services growing out of and inci- 
dental to employment” so as to make 
injuries sustained while on the way 
home compensable within the mean- 
ing of the quoted words in a compen- 
sation statute. Ohrmund vy. Industri- 
al Commission, 246 N.W. 589, 211 Wis. 
153. 


[ec] Use of employer’s vehicle im- 
material.—‘‘Assuming that the em- 
ployer either expressly or impliedly 
consented to the use of his .. . 
own automobile for this purpose, such 
use was and must be deemed to have 
been solely for the employee’s bene- 
fit during a period of time while the re- 
lationship of master and servant was 
suspended. An act of kindness on the 
part of the employer under such cir- 
cumstances, while it may create a 
spirit of loyalty in the relationship 
existing between the employee and 
the master, cannot be construed to op- 
erate as a continuance of the relation- 
ship during a period where, under the 
law and the facts, such relationship 
has actually been suspended.’’ Ohr- 
mund vy. Industrial Commission, 246 
N,W. 589, 211 Wis. 153. 


[d] Employer’s request to hurry 
back immaterial.—‘‘The mere fact 
that the employer requested the em- 
ployee to hurry back did not extend 
the relationship of employer and em- 
ployee. In procuring his noonday 
meal, the employee was on his own 
business. His employer by the loan 
of his car made it possible for him to 
return to the service of his employer 
sooner; he did not make the eating 
of the meal a service to the employ- 
er.” Ohrmund y. Industrial Commis- 
sion, 246 N.W. 589, 591, 211 Wis. 153. 


39. H. W. Nelson R. Const. Co. v. 
Industrial Commission of Illinois, 122 
N.E. 1138, 286 Ill. 632. 


{a] MTllustration.—Where a de- 
ceased servant, by crossing a bridge 
under construction to get his lunch, 
was violating an instruction of his 
employer given by the superintendent 
in charge of work when the accident 
which caused his death occurred, the 
injury did not arise out of and in 
course of employment. H. W. Nelson 
R. Const. Co. v. Industrial Commis- 
nae of Illinois, 122 N.E. 113,286 Ill. 
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for injuries occurring under prescribed conditions 
“whether upon the employer’s premises or else- 
where,” injuries sustained by a workman while going 
to, or, returning from a meal may be compensable 
regardless of whether the employee was, at the time 
the injury was sustained, actually on the premises of 
his employer;*® compensation has also been denied 
1 Under a compensa- 
tion statute which in prescribing what injuries shall 
be regarded as in the course of employment distin- 
guishes between injuries which are sustained by 
plant or nonplant workers, harm which befalls a 
plant worker while on his way to meals may not be 
compensable when the employee is at the time the 
harm overtakes him outside the plant of his employ- 


under similar circumstances. *! 


ere 


[§ 453] p. Going for, Waiting for, or Returning 


40. Lumbermen’s Reciprocal Ass’n 
v. Behnken, 246 S.W. 72, 112 Tex. 1038, 
28 A.L.R. 1402 [aff (Civ-App.) 226 S. 
W. 154]; Fidelity Union Casualty Co. 
v. Hammock, (Tex.Civ.App.) 5 S.W. 
(2d) 812; Jones v. Casualty Recipro- 
Sah ese), (Tex.Civ.App.) 250 S.W. 


[a] Rule applied.—(t) Injury to 
an employee while alighting from his 
employers’ truck for the purpose of 
boarding another truck of the employ- 
er to take him back to his work were 
suffered in furtherance of his em- 
ployers’ business, although the em- 
ployee was going home for lunch at 
the time of the injury. Fidelity Un- 
ion Casualty Co. v. Hammock, (Tex. 
Civ.App.) 5 S.W.(2d) 812. (2) Where 
an entire town, probably, including a 
railroad track running through it, was 
on the land of an employer, a lumber 
company operating a saw mill, and 
the only well-defined crossing over 
the railroad track was a more or Iess 
private way leading to the employer’s 
various buildings, and an employee 
who had gone home for dinner, as 
was customary, was returning to his 
work by such priyate way in the usu- 
al routine of his service when struck 
by a train, the injury was sustained 
in the course of the employment, al- 
though the employer had nothing to 
do with such train. Lumbermen’s 
Reciprocal Ass’n y. Behnken, 246 S. 
Wie cti2 Tex, 103, 20. Aol. 1402 
[aff (Civ.App.) 226 S.W. 154]. (3) 
Where employees of an ice company 
had permission to use the company’s 
automobile truck as a means of trans- 
portation to and from their work, and 
during the noon hour while returning 
to work after lunch one of them was 
injured in a collision on a public high- 
way several blocks from the employ- 
er’s premises, he was held to have 
suffered an “injury in the course of 
employment” within the Workmen’s 
Compensation Law (Complete St. 
[1920] art 5246—82), defining the term 
as injury having to do with and origi- 
nating in the work and received 
while engaged in or about the further- 
ance of the affairs or business of the 
employer, whether on the employer’s 
premises or elsewhere. Jones v. Cas- 
ualty Reciprocal Exch. (Tex.Civ. 
App.) 250 S.W. 1073. 


41. London Guaranty & Accident 
ri v. Smith, (Tex.Civ.App.) 290 S.W. 
774. 


{a] Tlustrationm—Where the du- 
ties of a saleslady and buyer required 
that she return to work after supper, 
an injury sustained by her while on 
her way to supper were held not in 
“course of employment” within the 
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ing thereto.*® 


Workmen’s Compensation Act. Lon- 
don Guaranty & Accident Co. v. Smith, 
(Tex.Civ.App.) 290 S.W. 774. 


42. McInerney v. Buffalo, ete, R. 
Corp., 121 N.B. 806, 225 N.Y. 130; 
Jack v. Morrow Mtg. Co., 185 N.Y.S. 
588, 194 App.Div. 565. 


[a] Dlustrations—+(1) Under such 
statute, a servant injured by a pass- 
ing vehicle is not in the course of his 
employment, within the meaning of 
such statute, if injured when going to 
his midday meal after leaving the em- 
ployer’s plant or premises. Jack Vv. 
Morrow Mfg. Co., 185 N.Y.S. 588, 194 
App.Div. 565. (2) The death of a rail- 
road car inspector, who while going 
to his home for his dinner fell from 
a trestle about half a mile from the 
place where he stopped work, but 
within defendant’s railroad yards, was 
nevertheless held not to be a death 
which arose ‘‘out of and in the course 
of his employment” within the re- 
quirement of the compensation stat- 


ute. McInerney v. Buffalo & S. 5 
ering 121 N.E. 806, 225 N.Y. 


43. Injuries while performing acts 
incidental. to employment generally 
see Supra §§ 404-407. 


44. Crane Co. v. Industrial Com- 
mission, 137 N.E. 437, 306 Ill. 56; 
Hackley-Phelps-Bonnell Co. v. Indus- 
trial Commission, 162 N.W. 921, 165 
Wis. 586, L.R.A.1918A 277; Nelson v. 
Belfast Corp., 1 B.W.C.C. 158; Lowry 
v. Sheffield Coal Co., 1 B.W.C.C. 1, 24 
T.L.R. 142. 


[a] Illustrations.—(1) Where a 
logging employee, after having ar- 
ranged for a lay-off, was injured 
while riding a logging train custom- 
arily used by employees to headquar- 
ters for his pay, was held to be en- 
titled to compensation as in going to 
get his pay he was but fulfilling a du- 
ty imposed upon him by his employer 
and his employment had not termi- 
nated. Hackley-Phelps-Bonnell Co. v. 
Industrial Commission, 162 N.W. 221, 
165 Wis. 586, L.R.A.1918A 277. (2) 
Although an employee had done no 
work on the day of his injury, but 
had gone to his place of employment 
at the express direction of his fore- 
man to draw his pay, and was in- 
jured while leaving the premises, it 
was held that he was injured in the 
course of his employment. Crane Co. 
v. Industrial Commission, 137 N.E. 
437, 306 Ill. 56. 


45. Younger v. Motor Cab Transp. 
Co., 183 N.E. 863, 260 N.Y. 396. 


[a]  Tllustration.—The death of a 
taxicab driver, parking his taxicab in 


[§§ 452-453 


to Work after Having Received, Pay or Statement 
Thereof. Harm which befalls an employee may be 
compensable when it occurs as he is going to get his 
pay,‘ or in returning to the scene of his activities 
after having received his pay*® or a statement relat- 
But where the injury is sustained 
while an employee is off the premises of the employer 
and after the regular hours of employment it has 
been held that such injury is not compensable as 
the course of employment notwithstanding the em- 
ployee is going for his pay,*” and the mere fact that 
an employee is on his way to get his pay does not 
make compensable harm sustained by him while off 
duty for a temporary interval of time, and this not- 
withstanding ‘he is at the time of.the injury at a 
point on the property of his employer.*® 
under a statute distinguishing between the circum- 


Moreover, 


an advantageous: position for his own 
and his employer’s benefit early in the 
morning and walking back to his em- 
ployer’s office for his pay and in- 
jured when returning to the taxicab, 
“arose out of employment.” Younger 
v. Motor Cab Transp. Co., 183 N.E. 
863, 260 N.Y. 396. 


46. Standard Elkhorn Coal Co. v. 
NE asi 46 S.W.(2d) 120, 242 Ky. 


[a] Tllustration.—The death of an 
employee, engaged at a coal compa- 
ny’s tipple in cleaning and trimming 
during the loading of cars, when he 
was thrown from a moving car while 
returning to the tipple after receiv- 
ing a statement of his earnings, upon 
which his pay was to be based, was 
held to arise “out of and in course of 
employment’ within the Workmen’s 
Compensation Act. Standard Elk- 
horn Coal Co. v. Stidham, 46 S.W.(2d) 
120, 242 Ky. 228. 


47. Miller v. United Rys. & Elec- 
tric Co. of Baltimore, 157 A. 292, 161 
Md. 404; Royalty Indemnity Co. v. 
rye (Tex.Civ.App.) 14 S.W.(2d) 


{a] Mlustrations.—(1) An electric 
car cleaner’s death when struck by an 
automobile in the’ street as he, after 
finishing his work for the day, trans- 
ferred from one street car to another 
en route to get his pay at another car 
barn than that wherein he worked, 
according to his custom, did not 
“arise out of employment.” Miller 
v. United Rys. & Electric Co. of Bal- 
timore, 157 A. 292, 161 Md. 404. (2) 
Injury to an employee after working 
hours not on the employer’s premises, 
while riding on a truck not belonging 
to the employer and on the way to 
the employer’s office to receive his 
pay, was held not in the “course of 
employment.” Royalty Indemnity 
Co. v. Madrigal, (Tex.Civ.App.) 14 S. 
W.(2d) 106. 


48. Pierson v. Interborough Rapid 
Transit Co., 172 N.Y.S. 492, 184 App. 
Div. 678 [aff 168 N.Y.S. 425, 102 Misc, 
130, dismissal of appeal den 123 N.E. 
885, 226 N.Y. 689, and aff 126 N.E. 
920, 227 N.Y. 666]; Ames v. New York 
Cent. R. Co., 165 N.Y.S. 84, 178 App. 
Div. 324. 


[a] Tustrations.—(1) An elevated 
railway guard, having two hours off, 
who stayed on a trgin to ride to his 
office for his pay and thence to a den- 
tist before resuming his work, but 
was injured in a collision on the ele- 
vated line, was held not to be within 
the protection of the Workmen’s Com- 
pensation Act. Pierson v. Interbor- 
ough Rapid Transit Co., 172 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stances under which plant workers as distinguished 
from nonplant workers shall be entitled to compen- 
sation it has been held that where an 
nonplant worker is injured while waiting to receive 
his pay for work which has been completed, such in- 
jury is not compensable notwithstanding it occurred 
while the employee was on the premises of the em- 
ployer.t® An injury to a discharged employee when 
going to get his wages may be in the course of the 
employment;®° but it has also been held that harm 
sustained by a workman after voluntary termination 
of employment and while on his way to get his pay 


may not be compensable.®+ 


[§ 454] q. Going To Punch Time Clock or To 
In accordance with the general rule 
that injuries sustained by an employee while doing 


Check Out.°? 


492, 184 App.Div. 678 [aff 168 N.Y.S. 
425, 102 Misc. 130, dismissal of an- 
peal den 123 N.E. 885, 226 N.Y. 689, 
and aff 126 N.E. 920, 227 N.Y. 666]. 
(2) A ra?lroad company’s yard engine- 
man, killed by a passing freight train 
while he was on a track where he 
had gone after finishing his work at 
the end of his run and had gone to 
eatch a freight train to ride to a point 
where he could collect his pay, was 
held not to have been killed in the 
course of employment, within the 
Workmen’s Compensation Act. Ames 
v. New York Cent. R. Co., 165 N.Y.S. 
84, 178 App.Div. 324. 


49. Isabelle v. J. H. Bode & Co., 
213 N.Y.S. 185, 215 App.Div. 184. 


[a] Illustration.—An injury re- 
ceived by an occasional worker while 
he was on the premises of his employ- 
er waiting for his pay and when 
struck by a wire which was thrown 
by a trespassing child was held not to 
be compensable as an injury “arising 
in the course of employment.” Isa- 
belle v. J. H. Bode & Co., 213 N.Y.S. 
185, 215 App.Div. 184. 


50. Riley v. Holland, [1911] 1 K.B. 
1029, 4 B.W.C.C. 155. But see Phil- 
lips v. Williams, 4 B.W.C.C. 148 
(where an employee who was on the 
premises, without intention of work- 
ing but present to settle a dispute 
about his pay, was held not entitled 
to compensation). 


51. Fireman’s Fund Indemnity Co. 
v. Industrial Accident Commission of 
California; 11° P.€2d)-? 1114, 323. Cal. 
App. 142; Waters v. Industrial Com- 
mission, 181 N.E. 828, 349 IJ. 214; 
Lastuka v. Grand Trunk Pacific R. 
Coy 6) Alta.1, 59,11 Dom. Ln. 375; 
24 West.L.R. 137, 4 West.Wkly. 569. 


[a] Illustrations.—(1) In the ab- 
sence of any contract for transpor- 
tation by the employer, and where the 
relation of master and servant had 
been terminated when an injury was 
sustained by a railroad laborer who, 
having quit work when fifteen miles 
from the town wherein the paymas- 
ter’s office was located, was injured 
while accompanying the engineer 
thereto in a truck, it was held that 
the injury was not compensable. 
Fireman’s Fund Indemnity Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 11 P.(2d) 1114, 123 Cal.App. 
142. (2) Injury toa discharged coun- 
ty engineer, who fell while going 
down stairs in and when leaving the 
county building after cashing a pay 
voucher for past services, was held 
not to ‘arise out of and in course of 
employment.” Waters v. Industrial 
Commission, 181 N.E. 828, 349 Ill. 214. 
(3) Where one who has left the em- 
ploy of a railroad company is killed 
while on his way to the office of the 
company to get his pay on the day 
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something not strictly within his obligatory duty 
but which is incidental thereto may entitle him to 
compensation,®* an employee may be entitled to com- 
pensation for harm which befalls him while he is 
going to punch a time clock.># 


[§ 455] r. Intervals or Temporary Cessation of 
Work®>—(1) Necessity That Employee Be Actually 
at Work. For harm to be compensable as incurred 
in the course of employment it may be necessary 
that such harm occur during the regular hours of 
employment®® although it may not be necessary that 
the employee be actually at work at the time that 


_ harm befalls him in order to make it compensable 


ment.>7 


following such abandonment of his 
employment, no compensation for his 
death can be claimed since the acci- 
dent in question did not arise out of 
or happen in the course of his employ- 
ment within the meaning of the stat- 
ute. Lastuka v. Grand Trunk Pacific 
R. Co., 6 Alta.L. 59, 11 Dom.L.R. 375, 
24 West.L.R. 137, 4 ‘West. Wkly. 569. 


52. Going to punch time clock or 
to check out on way to or from work 
see supra § 4438. 


53. See supra §§ 404-407. 
54. Lee’s Case, 134 N.E. 268, 240 
Mass. 473, 20 A.L.R. 870; Rayner v. 


Sligh Furniture Co., 146 N.W. 665, 180 
Mich, 168, L.R.A.1916A 22 and note 
Ann.Cas.1916A 386. See In re Rugan, 
Op. Sol. Dept. Labor 285 (holding that 
a workman employed in an arsenal, 
injured while ‘‘ringing out” at a time 
clock at the close of the day’s work, 
was injured in the course of employ- 
ment). 


[a] Tlustrations.—(1) An em- 
ployee who while running from his 
place of work to punch the time clock 
on the noon whistle blowing is in 
the performance of a duty imposed on 
him by the employer requiring all 
employees to punch the time clock 
before leaving for dinner, and, where 
he collided with a coemployee whom 
he could not see because of obstruc- 
tions piled on the floor and sustained 
injuries resulting in his death, the 
accident arose out of and in the 
course of his employment within the 
workmen’s compensation act (Pub. 
Acts [Extra. Sess. 1912] No. 10), mak- 
ing the employer liable to compen- 
sation. Rayner v. Sligh Furniture 
Co., 146 N.W. 665, 180 Mich. 168, L.R. 
A.1916A 22, Ann.Cas.1916A 386, But 
see In re Kramer, Op. Sol. Dept. Labor 
322 (where an employee running with 
others to ring the time clock at the 
noon hour after having been engaged 
in playing ball was held not to have 
been injured in the course of employ- 
ment). (2) Where an employee was 
injured while going from the building 
in which he worked to another for 
the purpose of ringing out his time on 
the time clock when leaving at noon, 
the injuries were received in the 
course of his employment within the 
Workmen’s Compensation Act. Lee’s 
Case, 134 N.E. 268, 240 Mass. 473, 20 
A.L.R. 870. 


55. Injury during intervals or tem- 
porary cessation of work from acts 
for benefit of: 


Both employer and employee see su- 
pra § 420. 


Hmployee 
425, 


Coemployee see supra § 429. 
Third persons see supra § 430. 


individually see supra § 


as an injury sustained in the course of employ- 
Where, however, the employee has left his 
work temporarily to discharge a duty entirely inde- 


56. Shoffler v. Lehigh Valley Coal 
Co., 189 A. 192, 290 Pa. 480; Palko 
v. Taylor-McCoy Coal & Coke Co., 137 
A. 625, 289 Pa. 401. 


[a] Discussion.—‘‘The time must 
be during hours of employment. This 
includes hours of leisure set apart in 
working hours for rest, recreation, or 
refreshment, or attending to calls of 
necessity. it does not include every 
hour of the day; it does not include 
the time when the employee is off the 
premises, not engaged in the employ- 
er’s business, nor does it include time 
at home preparing for work, or in 
coming to or after leaving the prem- 
ises where the work is done.” Shof- 
fler v. Lehigh Valley Coal Co., 139. A 
192, 193, 290 Pa. 480. , 


[b] “In course of employment” 
not synonymous with “during: period 
covered by his actual employment.”— 
“The expression ‘in the course of em- 
ployment,’ as used in the law of mas- 
ter and servant, means while injured 
in the service of the master, and is 
not synonymous with ‘during the pe- 
riod covered by his actual employ- 
ment.’” Shoffiler v. Lehigh Valley 
Coal Co., 139 A. 192, 193, 290 Pa.. 480. 


57. U.S.—United Dredging Co. v, 
Lindberg, 18 F.(2d) 453 [aff 15 I'.(2d) 
54, and cert den 47 S.Ct. 769, 274 U.S. 
759, 71 L.Ed. 1337]. 


Cal.—Union Oil Co. v. Industrial 
Accident Commission, 295 P. 513, 211 
Cal. 398; W. R. Rideout Co. v. Pills-. 
bury, 159) P.. 4355 Lis (Cal, sis2. 


Ind.—Holland-St. Louis Sugar Co. 
ae Shraluka, 116 N.E. 330, 64 Ind.App. 
5. 


Iowa.—Bushing v. 
Light Co., 226 N.W. 719, 208 Iowa 
1010. See Griffith v. Cole Bros., 165 
N.W. 577, 580, 183 Iowa 415, LRA. 
1918F 923 (dictum). 


Mont.—Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


Neb.—Boyce v. Burleigh, 199 N.W. 
785, 112 Neb. 509. 


Ro eee v. New York Central 
» Co.,, 158°N. EY 879, 246) Ney. 307. 


Ae —Granville v. Scranton Coal Co., 
76 Pa.Super. 335; Hale v. Savage Fire 
Brick Cov, “%5 Pa: "Super. 454. See Cur- 
ran v. Vang Const. Co. 183) At 261. 
262, 286 Pa. 245 (dictum); Kubes v. 
Billaam Coal & Coke Co., 96 Pa. Super. 


Tex.—Southern Surety Co. v. Shook, 
(Civ.App.) 44 S.W.(2d) 425. 

Sask.—Gonyea v. Canadian North- 
ern RR. Co: 6eSask. ln 924: 


“It is immaterial that at the mo- 
ment of death he was not in the ac- 
tual performance of his duty.’’ Unit- 


Iowa Ry. & 
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pendent thereof, an injury then received cannot be 
said to be in the course of his employment,°*® and 
where an employee while not actually engaged in his 
employment goes to a dangerous place where his em- 
ployment does not necessarily carry him, and is there 
injured, such injury may not be compensable.*® 


In going places or performing acts specifically cov- 
Where part of the con- 
tract of employment requires that an employee be 
permitted to go to certain places or to perform cer- 
tain acts during a temporary cessation of work, harm 
which befalls the workman while going to or return- 
ing from such places or while doing such acts may 


ered by contract of service. 


ed Dredging Co. v. Lindberg, 18 F.(2d) 
453, 455 [aff 15 F.(2d) 54, and cert 
den 47 S.Ct. 769, 274 U.S..759, 71 L. 
Ed. 1337]. 


“An employee is deemed to be act- 
ing in the course of his employment 
whenever he is present and ready to 
obey orders, although, even for pur- 
poses of his own, he has temporarily 
ceased work.’ United Dredging Co. 


v. Lindberg, supra. 
[a] “Employment.”—‘The word 
‘employment,’ as used in the Work- 


men’s Compensation Act, does not 
have reference alone to actual man- 
ual or physical labor, but to the whole 
period of time or sphere of activities, 
regardless of whether the employee 
is actually engaged in doing the thing 
he was employed to do.” Wirta v. 
North Butte Mining Co., 210 P. 332, 
335, 64 Mont. 279, 30 A.L.R. 964. 


[b] Employee required to live on 
premises where work performed.— 
Where an employee must live on the 
employer’s premises by contract or 
the necessities of the work, an injury 
received on the premises may be com- 
pensable although the employee was 
not actually at work at the time of 
the injury. Union Oil Co. v. Indus- 
trial Accident Commission, 295 P. 513, 
211 Cal. 398. 


[ce] Bwenty-four-hour duty.— 
Where an employee was on duty 
twenty-four hours a day attending an 
engine, so jong as he was within hear- 
ing of it he was engaged in the per- 
formance of his master’s work under 
the statute so as to make harm sus- 
tained within such hours of duty com- 
pensable, whether or not he was ac- 
tually working on the engine at the 
time the harm was sustained. South- 
ern Surety Co. v. Shook, (Tex.Civ. 
App.) 44 S.W.(2d) 425. 


[ad] Deck hand on barge.—A deck 
hand who helped load and unload a 
barge at its termini was held to be 
drowned in the course of his employ- 
ment, where he fell off the barge on 
a trip between such termini, although 
he had no duties to perform during 
the trip. W. R. Rideout Co. v. Pills- 
bury, 159 P. 435, 173 Cal. 132. 


se Se ey v. Stearns Salt, etce., 
Co., 157 N.W. 878, 190 Mich. 628. But 
see Gace v. Canadian Pac. R. Co., 
(Sask.) 7._B.W.C.C. 1041 [aff 7 B.W.C. 
C. 1929] (holding that, where the de- 
viation for a short time is by permis- 
sion, the continuity of the employ- 
ment is not impaired). 


[a] Tllustration.—‘‘Where claim- 
ant, while in the employ of the de- 
fendant company engaged in con- 
structing a railroad, was ordered by 
the fire warden to go with him and 
assist in extinguishing a forest fire 
under the direction of the warden, 
authorized therein by Pub. Acts 1903, 
No. 249, § 6, and his employer, pay- 


the course of his employment.” 
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ing his regular wages, was reim- 
bursed by payment from the state and 
county, an injury while so engaged 
was not an injury arising out of or in 
Ken- 
157 


nelly v. Stearns Salt, etc., Co., 


N.W. 3878, 190 Mich. 628. 


59. U. S. Fuel Co. v. Industrial 
Commission, 141 N.E. 401, 310 Ill. 85. 


60. O’Mara v. Kirch, (N.J.) 147 
A. 511; Richards v. Morris, [1915] 
1 K.B. 221. 


[a] MIlustrations.—(1). Where it 
was part of thé contract of service 
that a farm laborer on an island 
should be allowed at reasonable hours 
to cross to the mainland to visit his 
wife, and that he be taken across on 
the employer’ s boat for this purpose, 
it was held that injuries sustained on 
a certain Sunday resulting in the 
death of the employee while crossing 
in the boat was a compensable in- 
jury arising out of and in the course 
of his employment. Richards v. Mor- 
ris) [V915 1 “KeB. 229 (2) “webere, 
as a part of the contract of employ- 
ment of a groom and caretaker, he 
was to be transported to church on 
Sundays, his death as a result of a 
collision involving the automobile in 
which he was being transported to 
church on a particular Sunday was 
held to be compensable as an injury 
arising out of and in the course of 
his employment. O’Mara v. Kirch, 
(N.J.) 147 A. 511. 


61. See supra § 457. 


62. Cal.—Zurich General Accident 
& Liability Ins. Co. v. Industrial Ac- 
cident Commission of California, 210 
P. 51, 59 Cal.App. 150. 


TiS Ran cay v. Hiserloh, (App.) 144 
So. 26 


ath —McDaniel v. City of Benson, 
209 N.W. 26, 167 Minn. 407, 


N.Y.—Norris v. New York Cent. R. 
Co., 158 N.E. 879, 246 N.Y. 307. 


N.C.— Bellamy v. Great Falls Mfg. 
Co., 158 S.E. 246, 200 N.C. 676. 


Pa.—Dzikowska v. Superior Steel 
Cosy 1037 An 35151259 Par 678). Li RUAS 
1918F 888. 


Wis.—Wisconsin Mut. Liability Co. 
v. Industrial Commission of Wiscon- 
sin, 232 N.W. 885, 202 Wis. 428. 


Que.—Dallaire vy. Quebec Salvage 
Co., 49 Que.Super. 501. 


[a] Tlustrations.—(1) Where, due 
to the nature of the work done by a 
railroad milk handler, there occurred 
certain cessations of ‘work, his death 
sustained during one of such cessa- 
tions was held to be compensable as 
one sustained in the course of his 
employment. Norris v. New York 
Central R. Co., 158 N.E. 879, 246 N.Y. 
3074 -C2) Injury to a mill employee 
while taking a friend to another floor 
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be compensable as injuries arising from and out of 
the course of the employment.®° 


[§ 456] (2) Injuries during Cessation of Work; 
Rest Periods, Noon Hours, Etc. 
employee need not be actually engaged in his work 
in order to render an injury sustained by him com- 
pensable,*! injuries sustained during a temporary 
cessation of work may be compensable.®? 
other hand, it has been held that harm sustained by 
an employee during a temporary period of leisure or 
while he is temporarily resting from his labors may 
not be compensable as an injury arising out of and 
in the course of his employment.®* 


Inasmuch as the 


On the 


to obtain employment, in the interval 
of time elapsing Between stoppage 
of work and the time the employee 
was allowed to leave, ‘‘arose in course 
of employment.” Bellamy v. Great 
Falls Mfg. Co., 158 S.E. 246, 200. N:C: 
676. (3) A ranch hand, who did not 
receive pay when laid off, but re- 
ceived his board and lodging and al- 
ways cared for his team and other 
stock when necessary on Sundays and 
days when he was laid off, was held 
to be entitled to compensation for an 
injury received while watering an un- 
broken horse during a period in which 
he was laid off for the day. Zurich 
General Accident & Liability Ins. Co. 
v. Industrial Accident Commission of 
California, 210 P. 51, 59 Cal.App. 150. 
(4) Where an employee was injured 
by the falling of a pile of coffee sacks 
while he was waiting idly by to con- 
tinue a journey to another point 
where he was to unload a truck then 
being loaded with such sacks, it was 
held that the injury was one “arising 
out of and in course of employment.” 
Snear v. Eiserloh, (lLa.App.) 144 So. 
265. (5) Where a police office while 
on duty temporarily left the scene of 
his duties and went home to get his 
revolver, which, while he was at 
home, accidentally fell on the floor 
and was discharged, injuring him, it 
was held that his injury was com- 
pensable. McDaniel v. City of Ben- 
son, 209 N.W. 26, 167 Minn. 407. (6) 
An employer may be liable under the 
statute for compensation for an in- 
jury sustained by a workman during 
a short interval while he is awaiting 
the arrival of material with which to 
continue his work... Dzikowska v. Su- 
perior Steel Co., 103 A. 351, 259 Pa. 
578, L.R.A.1918F 888. (7) Where the 
duties of a. circus employee required 
that he load certain equipment on a 
wagon and to stay with it until it was 
loaded on a train, his death which oc- 
curred while he was waiting for the 
wagon to be loaded on the train was 
held to be compensable as one which 
occurred while he was performing a 
service incidental to his employment 
as required by the compensation stat- 
ute. Wisconsin Mut. Liability Co. v. 
Industrial Commission of Wisconsin, 
232 N.W. 885, 202 Wis. 428. (8) A 
captain drowned by falling from his 
ship, at a time when his services were 
not required, although he had been 
sleeping on board according to the 
terms of his employment, is neverthe- 
less the victim of:an accident in the 
course of his work. Dallaire v. Que- 
bec Salvage Co., 49 Que.Super. 501. 


63. Pacific Fruit.. Express Co. v. 
Industrial Commission of Arizona, 
258 P. 253, 32 Ariz. 299,55 A.L.R. 975: 
re O'Toole, 118 N.E. 303, 229 Mass. 


[a] Illustrations.—(1) A fatal in- 
jury to decedent, employed by a city 
to spread cracked stone, when in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Meal periods.®* 


jured while riding on a steam roller, 
having gone up to it to converse on 
personal matters with the engineer, 
was held not in the course of employ- 
ment when it appeared that the injury 
occurred during a temporary cessa- 
tion of work while it was raining. In 
re O’Toole, 118 N.E. 3038, 229 Mass. 
165. (2) The death of one sitting 
under a ear while resting from his 
work as a sweeper was held not to be 
an accident ‘arising out of and in 
course of employment.” Pacific Fruit 
Express Co. v. Industrial Commission 
of Arizona, 258 P. 258, 32 Ariz. 299, 55 
A.L.R. 975. 


64. Injuries sustained while going 
to or from meals see supra § 452. 


65. See supra §§ 404-407. 


66. U.S.—dZurich General Accident 
& Liability Ins. Co. v. Brunson, 15 F. 
(2d) 906. 


Colo.-—Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
230 P. 394, 76 Colo. 84. 


Ill.—Humphrey v. Industrial Com- 
Stee of Illinois, 120 N.E. 816, 285 
. 372. 


Kan.—Thomas v. Proctor & Gamble 
Mfg. Co., 179 P. 372, 104 Kan. 432, 
6 A.L.R. 1145. 


La.—Lebourgeois v. Lyon Lumber 
Co., 6 La.App. 216; Fontenot v. Lyon 
Lumber Co., 6 La.App. 162; Gasca v. 
Texas Pipe Line Co., 2 La.App. 483. 


Mass.—White v. E. T. Slattery Co., 
127 N.E. 597, 236 Mass. 28. 


Minn.—Green v. Chippewa County, 
250 N.W. 679; Krause v. Swartwood, 
218 N.W. 555, 174 Minn. 147, 57 A.L.R. 
611. : 


Neb.—Speas v. Boone County, 227 
N.W. 87, 318, 119 Neb. 58; Tragas v. 
Cudahy Packing Co., 193 N.W. 742, 110 
Neb. 329. 


N.J.—Bolos v. Trenton Fire Clay & 
‘Porcelain Co., 133 A. 764, 102 N.J.Law 
479 [aff 135 A. 915, 103 N.J.Law 483]. 


N.Y.—Donlon v. Kips Bay Brew- 
ing & Malting Co., 179 N.Y.S. 93, 189 
App.Div. 415. 


Pa.—Oldinsky v. Philadelphia & 
Reading Coal & Iron Co., 92 Pa.Super. 
328; Waite v. Pittsburgh Limestone 
Co:,- 78 Pa-.Super. 7; + Granville v. 
Scranton Coal Co., 76 Pa.Super. 335; 
Hale v. Savage Fire Brick Co., 75 Pa. 
Super. 454; Blouss v. Delaware, L. & 
W. R. Co., 73 Pa.Super. 95; Shultz v. 
Haffelfinger Wall Paper Co., 1 Pa.Dist. 
&Co. 244. 


Tenn.—Kingsport Silk Mills v. Cox, 
33 S.W.(2d) 90, 161 Tenn. 470. 


W.Va.—Williams v. State Compen- 
sation Com’r, 170 S.E. 775. 


Wis.—Racine Rubber Co. v. Indus- 
trial Commission, 162 N.W. 664, 165 
Wis. 600; Milwaukee Western Fuel 
Co. v. Industrial Commission, 150 N. 
W. 998, 159 Wis. 635. 


Eng.—Blovelt v. Sawyer, [1904] 1 
KB, 271,. 6 W:C.C.-163" Bowland’, v. 
Wright, 1'B.W.C.C. 192. 


Que.—Boucher v. Bourdon, 59 Que.’ 


Super. 157; Joubert v. Canada Steam- 
ship Lines, 29 Rev. de Jur. 486. 


[a] MTllustrations.—(1) An em- 
ployee receiving an injury when he 
lost his balance and fell into a fire 
while he was seated for his noon 
lunch was held to have been injured 
in the course of his employment. 
Zurich General Accident & Liability 
THs Cove Brunson, 15 F.(2d) 906. 


In accordance with the general 
rule that injuries to an employee while he is doing 
something not strictly within his obligatory duty but 
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(2) Where it appeared that an em- 
ployee who was paid by the hour and 
who, .during noon intermission, al- 
though at liberty to leave the prem- 
ises, remained and lunched, and while 
engaged in riding on a truck, a cus- 
tom known to and approved by em- 
ployer, was injured by falling off the 
truck which was at the time being 
drawn by fellow employees, it was 
held that these facts justified a find- 
ing that injury arose out of employ- 
ment, within the Workmen’s Compen- 
sation Act. Thomas vy. Proctor & 
Gamble Mfg. Co., 179 P. 372, 104 Kan. 
432, 6 A.L.R. 1145. (8) Injury to a 
helper on a motor truck while riding 
on another truck of his employer to 
resume work during the noon recess 
was held to be an accident arising 
“out of and in course of employment.” 
Bolos v. Trenton Fire Clay & Por- 
celain Co., 183 A. 764, 102 N.J.Law 
479 [aff 135 A. 915, 103 N.J.Law 483]. 
(4) Injuries sustained by an employee 
when he fell while running away trom 
fellow workmen who were attempting 
to seize the injured employee, were 
compensable as within the course of 
his employment. Hale v. Savage Fire 
Brick Co., 75 Pa.Super. 454. (5) 
Where deceased who was expected to 
eat lunch and spend the noon hour 
at a factory, and to operate an ele- 
vator as occasion demanded, and was 
killed by being crushed between the 
elevator and gate during a noon hour, 
it was held that his death was com- 
pensable. Humphrey v. Industrial 
Commission of Illinois, 120 N.E. 816, 
285 Ill. 372. (6) Injuries to a female 
buyer of millinery, employed by a 
department store, when using its ele- 
vator to leave the store during her 
lunch hour to buy theater tickets for 
herself and mother were held to be 
compensable as having arisen out of 
and in the course of her employment 
within the Workmen’s Compensation 
Act. White v. E. T. Slattery Co., 127 
N.E. 597, 236 Mass, 28. (7) Injuries 
of a county road maintenance man 
kicked while unhitching a team, at 
noon hour, in his own farmyard three- 
quarters of a mile from the road 
which he kept in condition, ‘‘arose out 
of and in course of employment” so 
as to be compensable. Green v. Chip- 
pewa County, (Minn.) 250 N.W. 679. 
(8) Chemical poisoning of a_physi- 
cian’s office assistant while she was 
eating her lunch near the office, So as 
to be able to answer telephone calls 
which might come in during that pe- 
riod, was held to be an. injury arising 
“out of and in course of employment.” 
Krause v. Swartwood, 218 N.W. 555, 
174 Minn. 147, 57 A.L.R. 611. (9) An 
injury sustained by one dragging 
roads for a county when he was 
kicked by a horse which he was driv- 
ing in doing the work after suspend- 
ing work during the noon hour and 


as he was feeding the horse “arose: 


out of and in course of employment.” 
Speas v. Boone County, 227 N.W. 87, 
318, 119 Neb. 58. (10) Injury received 
by an employee while sharpening his 
chisel during the noon hour was held 
to be compensable as an injury where 
this work was an incident to his em- 
ployment. Tragas v. Cudahy Pack- 
ing Co., 193 N.W. 742, 110 Neb. 329. 
(11) Where employees of a brewing 
company, working in the cellar habit- 
ually, went up to the first floor during 
the noon hour to get fresh air and to 
eat their lunches, on which floor there 
was a bar, at which beer was served 
to employees without charge, an em- 
ployee from the cellar, who met his 
death by falling into an elevator shaft 
during such noon hour while getting 
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which is incidental thereto may be compensable,°* 
harm which befalls an employee may be compensable 
when it occurs to him during the lunch period®® or 


fresh air, was held to be killed in the 
course of his employment, within the 
meaning of the Workmen’s Compen- 
sation Act. Donlon v. Kips Bay 
Brewing & Malting Co., 179 N.Y.S. 
93, 189 App.Div. 415. (12) Compen- 
sation was held to be recoverable for 
the death of an employee who was 
suffocated as a result of jumping in- 
to a coal chute for the purpose of tak- 
ing a ride during his lunch hour. Old- 
insky v. Philadelphia & Reading Coal 
& Iron Co., 92 Pa.Super. 328. (13) 
A cart driver who was hurt by fall- 
ing through an unprotected opening 
in the haymow of his employer’s sta- 
ble where, because of the cold, he 
had gone to eat his noonday meal, 
during the time allowed for that pur- 
pose, was held to be entitled to com- 
pensation under the Workmen’s Com- 
pensation Act. Waite v. Pittsburgh 
Limestone Co., 78 Pa.Super. 7. (14) 
Going after his dinner pail at the 
noon hour preparatory to eating his 
noonday meal is in the course of em- 
ployment, and the fact that claimant 
chose to ride instead of walk would 
not deprive him of compensation if 
he was injured on the way. Blouss 
v. Delaware, L. & W. R. Co., 73 Pa. 
Super. 95. (15) An injury to an em- 
ployee sustained by falling on a 
basket ball floor in the employer’s 
building just after the noon hour 
while watching an employees’ game 
“arose out of and in course of em=- 
ployment” and was, therefore, com- 
pensable. Kingsport Silk Mills v. 
Cox, 33 S.W.(2d) 901, 161 Tenn. 470. 
(16) Where an employee of a manu- 
facturing concern was eating his 
lunch in the factory, in accordance 
with a long-existing custom, when a 
pile of crude rubber fell upon him, 
injuring him, it was held that he was 
performing a service growing out of 
and incidental to the employment, 
within the Workmen’s Compensation 
Act. Racine Rubber Co. v. Industrial 
Sc. 162 N.W. 664, 165 Wis. 


[b] That employee was in act of 
leaving premises on her own account 
when injured immaterial.—The fact 
that an employee when injured on the 
premises of her employer during her 
lunch hour happened to be in the act 
of leaving the premises for the pur- 
pose of doing an errand on her own 
account and having no relation to her 
employment is of no consequence in 
determining whether the injury arose 
out of or in the course of her em- 
ployment. White v. Slattery, 127 N. 
HK. 597, 236 Mass. 28. 


{[c] Fact that employee returned 
to the premises of his employer which 
he had left because of a fire which 
broke out during the noon hour, where 
he returned to rescue some property 
which he had been previously forced 
to leave behind because of the fire, 
does not break his course of employ- 
ment so as to preclude recovery of 
compensation for his death which re- 
sulted from his returning into the 
burning building. Shultz v. Haffel- 
paper Wall Paper Co., 1 Pa.Dist.&Co. 


[d]_ Rule is not to be restricted to 
periods during which food is snatched 
in a period of leisure, but applies to 
all cases where the employer permits 
his employees to eat their lunch on 
the premises and by the necessities of 
the case is applicable to cases where 
the period allowed for eating lunch is 
so short as to contemplate that the 
employees will not leave the prem- 
ises for lunch. Hale v. Savage Fire 
Brick Co., 75 Pa.Super. 454. 
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other meal period.*7 However, harm sustained dur- 
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ing a meal period may not be compensable as aris- 


ing out of and in the course of employment when 
the harm results from an independent act of the em- 


-ployee having no connection with 


meal,°® or from the independent act of a third per- 
son,*® or when the harm is sustained by reason of 
the employee’s placing himself in a more dangerous 
position than was required of him during the meal 
period,’® or where sufficient evidence that harm sus- 
tained during the meal period was an accident arising 
out of and in the course of the employment is lack- 
Moreover, harm sustained by an employee 
while off the premises of the employer during a lunch 


; tee § 
ing.‘ 


[e] Remaining on employer’s 
premises at its direct or implied in- 
vitation.— (1) Injury sustained by an 
employee while remaining, with his 
employer’s direct or implied knowl- 
edge, on the employer’s premises to 
eat a noon meal was held to be com- 
pensable as received ‘‘in course of em- 
ployment” and “resulted” therefrom. 
Williams v. State Compensation 
Com’r, (W.Va.) 170 S.E. 775. (2) For 
example, where employees were al- 
lowed but a half hour for lunch and 
no transportation was furnished by 
the employer, an employee who lived 
three quarters of a mile from his em- 
ployer’s premises is on those premises 
by the implied invitation of the em- 
ployer during the lunch period so 
that injuries incurred in that period 
may be compensable as in the course 
of employment. Williams v. State 
Compensation Com’r, supra. 


67. See cases infra this note. 


[a] Breakfast.—Where a stable- 
man used his employer’s horse and 
wagon to transport himself to and 
from breakfast under an arrangement 
between himself and employer for 
their mutual benefit, and while eating 
breakfast discovered the approach of 
a train passing his home, and ran to 
the street to rescue the horse, but in 
so doing was killed by the train, it 
was held that compensation was prop- 
erly awarded as for an injury received 
in the ‘‘course of employment,” with- 
in the Workmen’s Compensation Law. 
Nester v. H. Korn Baking Co., 190 N. 
W. 949, 194 Iowa 1270. 


[b] Dinner or supper.—(1) Injury 
received by a policeman while wiping 
his gun during the period in which he 
was at home for supper with the in- 
tention to return to his beat may 
arise out of employment. Employers’ 
Liability Assur. Corporation v. Hen- 
derson, 139 S.E. 688, 37 Ga.App. 238. 
(2) Injury to a city marshal, by the 
accidental discharge of a gun while 
cleaning it at his residence, to which 
he had gone for dinner, was held to 
arise out of and in course of employ- 
ment. Beaver City v. Industrial Com- 
mission of Utah, 245 P. 378, 67 Utah 8. 


68. Dattilo’s Case, 173 N.E. 552, 273 
Mass. 333; McKrill v. Howard, 2 B.W. 
C.C. 460. 


fa] Lighting cigarette.—Injury of 
an employee when his clothing, which 
was saturated with gasoline while 
filling his employer’s compressor en- 
gine, became ignited when the em- 
ployee lit a cigarette after lunch was 
held not to be sustained in the course 
of his employment. Dattilo’s Case, 
173 N.E. 552, 273 Mass. 333. 


[b] Taking walk.—An injury to a 
scrivener taking a walk during the 
lunch hour was not in the course of 
employment. McKrill v. Howard, 2 B. 


his work or his 


compensable.7® 


W.C.C. 460. 


69. Conklin v. Brighton Mills, 144 
A. 815, 105 N.J.Law 386; Manor v. 
Pennington, 167 N.Y.S. 424, 180 App. 
Div. 130. 


[a] Dlustrations.—(1) Where the 
operator of an electric freight truck 
who had been instructed to keep all 
persons off the truck, on returning to 
the truck during a lunch hour found 
several employees on the truck and 
after ordering them ..off..maliciously 
proceeded to operate the truck, before 
they could get off, and in such manner 
as to result in injuring them, their 
injuries were held not to be compensa- 
ble under the statute. Conklin v. 
Brighton Mills, 144 A. 815, 105 N.J. 
Law 386. (2) Where an employee of 
a building contractor doing work on 
the main floor and second floor in a 
garage was killed during the noon 
hour while in a boiler room in the 
basement of the garage, it was held 
that he was not killed by an accident 
arising out of and in the course of his 
employment since the risk was one 
arising from the conduct of the garage 
rather than from the conduct of the 
employer’s business. Manor v. Pen- 
a ag 167 N.Y.S. 424, 180 App.Div. 
130. 


70. Vincennes Bridge Co. v. Indus- 
trial Commission, 184 N.E. 603, 351 Ill. 


444; Babineau’s Case, 150 N.E. 4, 254 
Mass. 214; Haggard’s Case, 125 N.E. 
565, 234 Mass. 330. 

[a] Tllustrations.—(1) Where one 


employed as a cement puddler during 
his lunch period was injured when he 
climbed upon an engine at a place on 
the premises where he was not re- 
quired to be, it was held that his in- 
juries were not compensable. Vin- 
cennes Bridge Co. v. Industrial Com- 
mission, 184 N.E. 608, 851 Ill. 444. 
(2) A city’s employee, who was hired 
to do teaming with his own horses and 
cart and who, during the noon hour 
of a particular day when he had been 
hauling coal from a pile near a rail- 
road, sat to eat his luncheon on the 
railroad track, leaning against a car, 
and was injured when the car was 
kicked or jostled by a locomotive, was 
not injured in the course of his em- 
ployment by the city so as to entitle 
him to compensation. Haggard’s 
Case, 125 N.E. 565, 234 Mass. 330. (3) 
Where one hired to sweep the third 
floor of a mill sustained harm by rea- 
son of the explosion of a boiler in the 
basement where he had gone to eat 
his lunch, it was held that the acci- 
dent was not suffered in the course of 
his employment. Babineau’s Case, 
150 N.E. 4, 254 Mass. 214. 


71. Kresl v. Village of Dodge, 238 
N.W. 752, 121 Neb. 882. 


[a] MDlustration.—Where a village 
marshal was found dead, having been 
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period may not be compensable.7? 


After completing regular work for day and before 
resuming extra work or regular work.** 
ance with the rule that, to be compensable, the harra 
sustained by an employee must have befallen him 
during the regular hours of employment,’* harm 
which overtakes a workman while he is off the em- 
ployer’s premises, between the time that he has com- 
pleted his regular work for the day and the time 
that he expects to return to his place of employment 
to perform extra work may not be regarded as oc- 
curring in the “course of employment” so as to be 


In accord- 


Similarly, harm sustained by an 


= ~*~ 

shot by his own gun while at home 
for supper and whwe he was in the 
act of changing from working clothes 
to others in which he was accustomed 
to perform his duties as_ village 
watchman after supper, it was held 
that it did not sufficiently appear that 
his death was an accident arising out 
of and in the course of his employ- 
ment so as to justify an award of 
compensation. Kresl v. Village of 
Dodge, 238 N.W. 752, 121 Neb. 882. 


72. Mitchell v. Ball Bros. Co., (Ind. 
App.) 186 N.E. 900; Jotich v. Village 
ore nish eis 211 N.W. 579, 169 Minn. 


[a] Tlustration. — Injury to a 
teamster while unhitching after driv- 
ing home at noon was held not to arise 
out of or in the course of employment. 
Jotich v. Village of Chisholm, 211 N. 
W. 579, 169 Minn. 428. 


73. Injuries sustained while going 
to or from work see supra § 443. 

74 See supra § 455. : 

75. Palko v. Taylor-McCoy Coal & 
ae Co., 137 A. 625, 627, +289 Pa. 


“The court below was correct in 
holding that there was no employ- 
ment in the interval of time between 
the ending of his regular working 
hours and the beginning of his new 
work, during which time he was off 
the employer’s premises.” Palko v. 
Taylor-McCoy Coal & Coke Co., supra. 


[a] MTllustration.—Where one em- 
ployed by a coal and coke company as 
a “coke drawer’ was killed during 
the interval which elapsed between 
the time he had finished his regular 
work for the day and the time when 
he expected to fire ovens for extra 
pay on his return to his employer’s 
plant under instructions to so do, it 
was held that his death was not com- 
pensable since it did not occur in the 
“course of employment.” Palko v. 
Taylor-McCoy Coal & Coke Co., 137 
A. 625, 289 Pa. 401. 


[b] Employer’s instructions and 
employee’s statement as not extending 
operation of statute.—‘“The instruc- 
tions [of the employer to the em- 
ployee] to do extra work and the 
statement [of the employee] that he 
would go home for breakfast did not 
serve to continue the old employment 
that had ended, and _ the wage for 
which had ceased. Nor did the in- 
structions constitute a new engage- 
ment dating from the hour when the 
orders were given; ho pay was to be 
received for his time in the interval. 
The working hours of his regular em- 
ployment had closed. No further con- 
tractual relation existed as to it, and 
the injury occurred off the premises.” 
Palko v. Taylor-McCoy Coal & Coke 
Co., 187 A. 625, 627, 289 Pa. 401. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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employee during the interval of time that elapses be- 
tween the time that he leaves, or completes, his work 
for the day and the time that he resumes such inter- 
rupted work the next day is ordinarily not compen- 
sable as an injury arising vut of or in the course of 
upon entering the 
premises of the employer to resume work for the day 
an employee may be within the protection of the 
compensation act although his tools are not yet in 


employment.*® Nevertheless, 


his hands.*? 


[§ 457] (3) Employee Subject to Call. Although 
the mere fact that certain_harm which befalls an em- 


76. FRourke’s Case, 129 N.E. 603, 
604, 237 Mass. 360, 138 A.L.R. 546; 
Poulton v. Kelsall, [1912] 2 K.B. 131. 


“Unless the incidents of employ- 
ment be exceptional the relation be- 
tween a master and his servant is sus- 
pended when the servant leaves the 
place of his actual employment at the 
close of his day’s work to go to his 
home, and again becomes active when 
after the interval of rest the laborer 
puts himself in a position where he 
can do the work of his employment 
at the place where it is to be per- 


formed.” Rourke’s Case, supra. 
[a] Rule applied.—(1) Where a 
strike-breaking moulder was em- 


ployed, and during the negotiations 
the employer’s superintendent stated 
he would see that the employee was 
taken care of, that they had a_board- 
ing house for him, and that he, the 
superintendent, would be with him 
after such employee dropped his tools 
at the end of the working day and left 
the factory, he was not entitled to 
compensation, under the act for in- 
juries, when a striker aSsaulted him 
although he was in company of the 
superintendent. Rourke’s Case, 129 
N.E. 603, 237 Mass. 360, 13 A.L.R. 
546. (2) Where one employed as a 
storekeeper at the request of his em- 
ployer whose casters were on strike 
worked as a caster and after being 
told by his employer to go home for a 
rest was set upon by strikers in the 
streets while on his way home, it 
was held that the injury was not com- 
pensable since it did not occur in the 


course of his employment. Poulton v. 
Kelsall, [1912] 2 K.B. 131. 
[b} Contract to protect strike- 


breaker from violence immaterial.— 
The effect of an agreement whereby 
the employer promised to provide pro- 
tection against violence of strikers 
was held not to make the contract of 
a strike-breaker’s employment con- 
tinuous so as to make compensable as 
arising out of and in the course of 
employment injuries sustained at the 
hands of strikers on the streets after 
a strike-breaker had quit his work 
for the day and was on his way home. 
Rourke’s Case, 129 N.E. 603, 237 Mass. 
360; Poulton v. Kelsall, [1912] 2 K.B. 
Tag 


77. Black vy. Herman, 146 A. 550, 
297 Pa. 230. 


78. Smith v. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Sullivan 
v. Industrial Commission of Utah, 10 
P.(2d) 924, 79 Utah 317; Brienen v. 
Wisconsin Public Service Co., 163 N. 
W. 182, 166 Wis. 24. 


“To be compensable, it must appear 
that at the time of the injury he was 
discharging some of the duties he is 
employed to perform or that what he 
is doing, is in some way_ connected 
with or incidental to the duty owing 
to the master.’ Sullivan v. Indus- 
trial Commission of Utah, supra. 
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ployee arises while he is subject to call and'off duty 
may not render such harm compensable where there 
is no connection between the harm sustained and the 
employment,’’ it has been held that injuries sus- 
tained after the completion of the regular work by 
an employee subject to call may in a proper case be 
compensable as injuries arising out of and in the 
course of employment.*® 
ing a temporary cessation from his regular work, 


At all events where, dur- 


an employee who is subject to call sustains harm 
while responding to a call for his services, such harm 


[a] MTlustrations.—(1) An em- 
ployee’s hernia occurring while the 
employee was in bed could not be re- 
garded as an injury “arising out of 
and in course of employment,” not- 
withstanding the employee was sub- 
ject to call at all hours of the day and 
night. Smith v. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691. (2) In- 
jury sustained by an employee while 
visiting his daughter who was attend- 
ing. school at a town along the route 
to a city which was the destination of 
the employee was held not to be com- 
pensable as an injury arising out of 
and in the course of the employment, 
notwithstanding the employee was 
Subject to the call of his employer 
at any hour of the day or night. Sul- 
livan v. Industrial Commission of 
Utah, 10 P.(2d) 924, 79 Utah 317. (8) 
Although an employee was required to 
be within call while off duty, an in- 
jury sustained while off duty and 
while the employee was procuring a 
money order, for his own personal 
use, was held not to be suffered while 
engaged in ‘‘services growing out of 
and incidental to his employment,” 
within the meaning of the Workmen’s 
Compensation Act. Brienen v. Wis- 


consin Public Service Co., 163 N.W. 
182, 166 Wis. 24. 

79. Livers v. Graham Glass Co., 
(Ind.App.) 177 N.E. 359 [reh den 


(App.) 183 N.E. 688]; Sullivan’s Case, 
164 N.E. 392, 265 Mass. 463; Doyle’s 
Case; 152 N.E. 340, 256 Mass. 290; 
Favorite v. Kalamazoo State Hospital, 
214 N.W. 229, 238 Mich. 566; Fleisch- 
mann Co. v. Marshall, 141 S.E. 139, 
149 Va. 254. 


[a] Illustrations.—(1) Injuries to 
a hotel employee contracting for con- 
tinuous service, occurring after com- 
pleting his work and while on his way 
to the room furnished employees, 
arose from employment. Sullivan’s 
Case, 164 N.E. 392, 265 Mass. 463. (2) 
Injury to a hospital nurse who was 
subject to call and required to sleep 
on the premises on her days off was 
held to have arisen out of and in the 
“course of employment” where she 
was injured as she got up during the 
night to go to the bathroom. Doyle’s 
Case, 152 N.E. 340, 256 Mass. 290. (3) 
Where a,hospital nurse was subject 
to call at all times injuries sustained 
by her while she was off duty and pro- 
ceeding from the-hospital to the nurs- 
es home were held to be compensable, 
as “arising out of employment.” 
Favorite v. Kalamazoo State Hospital, 
214 N.W. 229, 238 Mich. 566. (4) An 
accident to a sales agent who was sub- 
ject to his employer’s call, occurring 
when the sales agent drove his em- 
ployer’s car home to the agent’s own 
garage was held to have been sus- 
tained within the scope of the agent’s 
employment. Fleischmann Co. vy. 
Marshall, 141 S.E. 139, 149 Va. 254. 
(5). The death of a factory superim 
tendent who was subject to call at 
any time, resulting from an automo- 


may be compensable as an injury arising out of and 
in the course of his employment.®°® 


bile accident while on his way to the 
factory to check up on the day’s work 
at six o’clock in the evening was held 
to be compensable as an accident 
“arising out of and in course of em- 
ployment.” Livers v. Graham Glass 
Co., (Ind.App.) 177 N.B. 359 [reh den 
(App.) 183 N.E. 688]. 


80. Idaho.—Zeier v. Boise Transfer 
Co., 254 P. 209, 43 Idaho 549. 


- Jowa.—Kyle v. Greene High School, 
226 N.W. 71, 208 Iowa 10387. 


Md.—Reisinger-Siehler Co. v. Per- 
LY, 167 A.sod. 


Pa.—Haddock v. Edgewater Steel 
Co., 106 A. 196, 263 Pa. 120; Messer 
v. Manufacturers’ Light & Heat Co.,; 
106 A. 85, 263 Pa. 5. 


Tex.—Consolidated Underwriters v. 
Breedlove, 265 S.W. 128, 114 Tex. 172 
[answer to certified questions con- 
formed to (Civ.App.) 273 S.W. 325]. 


Wis.—City - of West Bend  v. 
Schloemer, 232 N.W. 524, 202 Wis. 319. 


[a] Mlustrations.—(1) Where an 
engineer at a pumping station of a 
light and heat company, during his 
vacation, but while in pay of and sub- 
ject to his employer’s call, at the re- 
quest of its superintendent went to in- 
spect a pumping station, to increase 
his efficiency as an employee, and was 
injured in an automobile accident on 
his journey on his way homeward, it 
was held that his widow was entitled 
to compensation for his death as an 
“injury by accident in the course of 
his employment” and while “actually 
engaged in the furtherance of the 
business or affairs of the employer,” 
within a workmien’s compensation act. 
Messer v. Manufacturers’ Light & 
Heats Co, AG) Agu Sb e263 sabes pata) 
Where an employee of a transfer com- 
pany subject to call during lunch hour 
was killed while. proceeding to his 
employer’s place of business in re- 
sponse to his employer’s direction, the 
employee’s death was held to arise out 
of and in the course of his employ- 
ment. Zeier v. Boise Transfer Co., 
254 P. 209, 48 Idaho 549. (3) Injury 
to a school janitor, who was. struck 
by an automobile when walking in the 
street in the evening in response to 
a principal’s call regarding school 
lights, “arose out of and in course of 
employment.” Kyle v. Greene High 
School, 226 N.W. 71, 208 Iowa 1037. 
(4) An employee whose duties were 
to work in a store from 6 A. M. to 6 
P. M., and who was thereafter sub- 
ject to call at any time to go to the 
store and care for any unusual condi- 
tions which might develop, was held 
to be entitled to compensation for in- 
juries sustained when struck by an 
automobile on his way home from the 
store after midnight after having 
been called to the store at midnight. 
Reisinger-Siehler Co. v. Perry, (Md.) 
167 A. 51. (5) A mechanical engineer, 
employed on a salary with no fixed 
hours of service, but subject to call at 
any time, who-had been directed to go 


. 


® 
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[§ 458] s. Employee Away from Working Place.* 
In accordance with the general rule that employment 
does not begin until the employee reaches the place 
where he is to work and does not continue after he 
has left the place of his employment,®? it has been 
held that an injury that occurs to an employee while 
he is away from his working place is not compensable 
as an injury arising out of or in the course of his 
employment.§* On the other hand, within the mean- 
ing of provisions in the compensation acts requiring 
that to be compensable the injury for which compen- 
sation is sought must be one arising out of and in 
the course of the employment, it is held that the rela- 
tion of master and servant may extend to places oth- 
er than the actual working place of the injured em- 


to another city for information for use 
in his employer’s business, and who 
on his return, after eleven thirty p. m. 
and while going from a railroad sta- 
tion to his home before reporting to 
his employer was killed by an automo- 
bile, was held to be injured in the 
“course of his employment,’’ within 
the Workmen’s Compensation Act. 
Haddock v. Edgewater Steel Co., 106 
A. 196, 263 Pa. 120.. (6) A mechanic 
subject to call at any time, who was 
sent out to see about a battery, and 
while returning stopped for lunch and 
was injured after Junch, while on his 
way to his employer’s shop, was held 
to be injured while in “course of em- 
ployment,’ and thus entitled to com- 
pensation. Consolidated Underwrit- 
ers v. Breedlove, 265 S.W. 128, 114 
Tex. 172 [answer to certified ques- 
tions conformed to (Civ.App.) 273 S. 
W. 325]. (7) A volunteer fireman in- 
jured on the way to a fire house with 
his employer’s truck in answer to a 
fire alarm was acting within his du- 
ties as a fireman, and his death from 
his injuries was compensable. City of 
West Bend v. Schloemer, 232 N.W. 524, 
202 Wis. 319. 


81. Cross references: 
Employee away from working place: 


In violation of his employer’s orders 
see infra § 459. 


On way toorfrom: -: 
Meals see supra § 452. 
Work see supra § 443. 


Injuries sustained while going: 


From one place of work to another 
see supra § 440. 


To or from: 


Meals see supra § 452. 
Work see supra § 443. 

Necessity that employee be actually 
engaged in furtherance of master’s 
business when injured off premises 
see supra § 438. 

What constitutes: 


Place of employment generally see 


supra § 405. 
“Premises” of employer see supra § 
438. , 


82. See supra § 438. 


83. Cal.—Balboa Amusement Pro- 
ducing Co. v. Industrial Accident Com- 
mission, 171 P. 108, 35 Cal.App. 793. 


Kan.—Haas v. Kansas City Light & 
Power Co., 198 P. 174, 109 Kan. 197. 


La.—Pierre v. Barringer, 88 So. 691, 
149 La. 71. 


Mass.—Babineau’s Case, 150 N.E. 4, 
254 Mass. 214. 


Pa.—Hunter v. American Steel & 
Wire Co., 141 A. 635, 293 Pa. 1038; Shaf- 
fler v. Lehigh Valley Coal Co., 139 A. 
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business. 8° 


192, 290 Pa. 480. 


Que.—Coderre v. City of Sher- 
brooke, 43 Que.Super. 201, 9 Dom.L.R. 
160, 19 Rev.deJure. 31. 


[a] Rule applied.—(1) Where a 
motion picture company plant occu- 
pied four corners of a street inter- 
section and an employee as an actor, 
while loitering in the street, was run 
over by a directoa’s automobile, it was 
held that the accident was not one 
arising out of the employment with- 
in the Workmen’s Compensation Act. 
Balboa Amusement Producing Co. v. 
Industrial Accident Commission, 171 
P. 108, 35 Cal.App. 798. (2) Where 
the contract of employment, as sweep- 
er on the third floor of a mill, did not 
expose an employee to the hazard of 
an explosion in the basement, his em- 
ployment cannot be said to be the 
proximate contributing cause of in- 
jury there during a lunch period. 
Babineau’s Case, 150 N.E. 4, 254 Mass. 
214. (3) Where a night oiler in an 
electric power house left his work and 
went a distance of twenty-five to thir- 
ty feet to a narrow entrance leading 
into a room where he knew he had no 
business to be, and which was filled 
with dangerous electrical machinery, 
and was there injured by coming in 
contact with electrical machinery dan- 
gerous to life, he could not recover un- 
der the Workmen’s Compensation Act 
as for injury “arising out of and in 
course of employment.” Haas v. Kan- 
sas City Light & Power Co., 198 P. 
174, 109 Kan. 197. (4) Where it ap- 
peared that a workman’s employment 
as fireman in a saw mill did not take 
him some distance away into the 
vicinity of the circular saw by which 
his hand was injured, and where it 
further appeared that he was not at 
the time of the injury otherwise per- 
forming’ services arising out of and 
incidental to his employment, but the 
accident happened rather because of 
his neglect of his duties and because 
of his unnecessary exposure to a dan- 
gerous implement, it was held that he 
could not recover compensation under 
the Employers’ Liability Act. Pierre 
v. Barringer, 88 So. 691, 149 La. 71. 
(5) Where one employed asa black- 
smith left his shop where he usually 
worked and went, after passing 
through a power house where he had 
no business to be and which was sev- 
enty five feet away from the black- 
smith shop, to a switchboard and out 
of sheer curiosity touched an exposed 
wire which he saw there, and- was 
killed, it was held that his death was 
not compensable since it did not occur 
by reason of nor in: the course of 
decedent’s work... Coderre vy. City of 
Sherbrooke, 43 Que.Super. 201, 9 Dom. 
L.R. 160, 19 Rev.deJur, 31. 


[b] Duty to avoid dangerous plac- 


[§ 458 


ployee,*# it being sufficient that the employee was at 
the time of the injury.at a place where he was requir- 
ed to be as a necessary incident of his employer’s 
Moreover the mere fact that an em- 
ployee happens to be a short distance removed from 
his actual working place when harm befalls him may 
not render such harm noncompensable,*® and harm 
sustained by an employee when he is away from his 
working place but at a place where he is permitted, 
although not required, to be may be compensable.** 
Under a compensation act. which omits the usual 
phrase requiring that, to be compensable, an injury 
must be one arising out of and in the course of the 
employment, an injury which occurs to an employee 
while he is on the premises of the employer may be 


~ 


es away from working place.—‘‘It was 

his duty to have taken care of him- 

self, and not to have placed himself 

unnecessarily in a place of danger.” 

rietre v. Barringer, 88 So. 691, 149 
as takes 


84. Lamm v. Silver Falls Timber 
Cov286 (Ps 5G 274, Px on, e291 Sia. 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282. U.S. 812, “75 LeEd. 727]; Holt 
Lumber Co. v. Industrial Commission 
GE Naa ae ag 170 N.W. 366, 168 Wis. 


“The relation of master and servant 
extends . . . in some instances to 
places other than the premises where 
the servant is employed.’’ Holt Lum- 
ber Co. v. Industrial Commission of 
Wisconsin, supra. 


85. Lamm v. Silver Falls Timber 
Co.4 286 P62 7, 207. P.n9d) 3291 Piv3 7, 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282°U.S. 812,75 L.Ed. 27]. 


Bushing v. Iowa 


~ & Light 
226 N.W. 719, 208 


86. 
Cos owa 1010; 


|O’Rourke v. Standard Wood Turning 


Co., 198 N.Y.S. 632, 204 App.Div. 658. 


[a] TIllustrations.—(1) That a fire- 
man in a power plant happened to be 
on a balcony above the floor where his 
work was usually performed when he 
was killed by electrocutio& as he was 
opening or closing ventilating win- 
dows on the balcony, as he was privi- 
leged to do if he wished, the fact 
that the injury occurred while he was 
on the balcony dtd not render his 
death noncompensable. Bushing v. 
Iowa Ry. & Light Co., 226 N.W. 719, 
208 Iowa 1010. (2) Where a station- 
ary engineer during work hours 
stepped out of the engine room in 
which he was working, and was struck 
and killed by wood thrown from the 
second story window, of the building 
where he worked, where there ap- 
peared to be no evidence that em- 
ployee was told not to leave the engine 
room or that this wood was to be 
thrown down, it was held, that the in- 
jury occurred in the course of his em- 
ployment. O’Rourke v. Standard 
Wood Turning Co., 198 N.Y.S. 632, 204 
App.Div. 658. 


87. Granville v. Scranton Coal Co., 
76 Pa.Super. 335. 


[a] Tllustration.—An unexplained 
accident to an employee which oc- 
curred at a place on the employer’s 
premises where the employee was per- 
mitted, but not required, to be was 
held to be compensable. Granville v. 
Scranton Coal Co., 76 Pa.Super. 335. 


[b] Merely going from one floor to 
another in the building, or breaker, 
in which he was employed, would not 
be doing something wholly foreign to 
his employment. Granville v. Scran- 
ton Coal Co., 76 Pa.Super. 335. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 458-459] 


compensable notwithstanding the injury did not oe- 
eur while the employee was at his working place.*® 


[§ 459] t. Violation of Rules, Orders, or Warn- 
ings’°—(1) In General. Whether or 
which oceurs to a workman while he is violating a 
rule, order, or warning of his employer, shall be com- 
pensable may depend upon the nature of the rule 
Thus, in cases where the courts 
expressly recognize or apply the doctrine announced 
in the English decisions which differentiate between 
a violation of rules or orders which results merely in 


which is violated.®° 


88. Bristow v. Department of 
Labor and Industries of State of 
Washington, 246 P. 573, 139 Wash. 
247 [aff 250 P. 353, 141 Wash. 695]. 


[a] Dlustration.—Where an em- 
ployee of a lumber company. was 
drowned while fishing in a dam and 
river which were on the premises of 
the employer the death was held to 
be compensable, notwithstanding the 
deceased employee was, at the time 
of drowning, away from his working 
place which was in the employer’s 
saw mill. Bristow v. Department of 
Labor and Industries of State of 
Washington, 246 P. 573, 139 Wash. 247 
[aff 250 P. 353, 141 Wash. 695]. 


89. As statutory misconduct see 
infra § 481. 


90. See cases infra notes 90 et seq. 


* 91. Plumb vy.’ Cobden Flour Mills 
Coys hts 4] AIC 62;7 72 Bew.G.c, 10 [are 
6 B.W.C.C. 245, 108 L-T.Rep.N.S. 161]; 
Herbert v. Fox, [1915] 2 K.B. 81, 8 
B.W.C.C. 94; Blair v. Chilton, 8 B.W. 
C.C. 324, 113 L.T.Rep:N:S. 614 [aft 7 
B.W.C.C. 607; 30 T.L.R. 623]; . Me- 
William v. Great North of Scotland R. 
Co., 7 B.W.C.C. 875, [1914] S.C. 453; 


Conway v. Pumpherston Oil Co. 4 
B.W.C.C. 392, [1911] S.C. 660. 
fa] Difficulty of application.—lIt is 


obvious that it is a matter of extreme 
difficulty to apply this distinction to 
particular facts. Chilton v. Blair, 7 
B.W.C.C. 607, 30 T.L.R. 623 [aff 8 B.W. 
C.C; 324, 113 L.T.Rep.N.S. 514], 


92. Ala.—Alabama Concrete Pipe 
Co. v. Berry, 146 So. 271, 226 Ala. 204; 
Blocton Cahaba Coal Co. v. Campbell, 
122 So. 806, 219 Ala. 529; Ex parte 
Woodward Iron Co., 102 So. 103, 212 
Ala. 220. 


Colo.—Industrial Commission 
Funk, 191 P. 125, 68 Colo. 467. 


Ill—Omaha Boarding & Supply Co. 
v. Industrial Commission, 138 N.E. 
106, 306 Ill. 384; Imperial Brass Mfg. 
Co. v. Industrial Commission, 137 N. 
BH. 411, 306 Ill. 11, 26 A.L.R.. 161; Re- 
public Iron & Steel Co. v. Industrial 
Commission, 134 N.E. 754, 302 Ill. 401; 
Mississippi River Power Co. v. In- 
dustrial Commission, 124 N.E. 552, 289 
Tll. 353; Chicago Rys. Co. v. Indus- 
frial Board of Illinois, 114 N.B. 534, 
276 Ill. 112. 


Ind.—Smith v. Leslie, 151 N.E. 17, 
85 Ind.App. 186; Fox v. Slusser, 146 
N.E. 875, 82 Ind.App. 565; Nordyke & 
Marmon Co. v. Swift, 123 N.E. 449, 
71 Ind.App. 176; Peru Basket Co. v. 
Kuntz, 122 N.E. 349, 69 Ind.App. 510; 
National Car Coupler Co. v. Marr, 121 
N.E. 545, 69 Ind.App. 206. 


Iowa.—Wallace v. Rex Fuel Co., 250 
N.W. 589. 


La.—Sears v. Peytral, 92 So. 561, 
151 La. 971; Thompson vy. Bradford 
Motor Freight Line, (App.) 148 So. 
79; Jones v. Landry, 122 So. 9138, 10 
La.App. 740. 


Minn.—Olson v. Robinson, Straus & 
Co.. 210 N.W. 64, 168 Minn. 114. 


‘ 


Vv. 


\ 
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not harm 


N.J.—Kolaszynski v. Klie, 102 A. 5, 
91 N.J.Law 37; Morris v. James Bell 
Co., 160 A. 211, 10 N.J.Mise. 619. 


N.Y.—State Treasurer v. Ulysses 
Apartments, 250 N.Y.S. 190, 232 App. 
Div. 393; Erdberg v. United Textile 
Print Works, 216 N.Y.S. 275, 216 App. 
Div. 574; Kelly v. National Packing 
Box Co., 198 N.Y.S. 501, 204 App.Div. 
614; Fox v. Truslow & Fulle, 198.N.¥Y. 
S. 735, 204 App.Div. 584 [aff 142 N.E. 
314, 236 N.Y. 634]; Macechko v. 
Bowen Mfg. Co., 166 N.Y.S. 822, 179 
App.Div. 573. 


N.D.—State v. Hought, 219 N.W. 
213, 56 N.D. 668, 58 A.L.R. 186. 


Pa.—Gurski v. Susquehanna Coal 
Co., 104 A. 801, 262 Pa. 1; Karchut v. 
Helvetia Coal Mining Co., 168 A. 375, 
110 Pa.Super. 200; Barkanich v. Jed- 
do-Highland Coal Co., 160 A. 1387, 105 
Pa.Super. 145; Walker v. Quemahon- 
ing Coal Co., 99 Pa.Super. 252. 


S.D.—Leach v. J. I. Case Threshing 
Mach. Co., 219 N.W. 884, 53 S.D. 13. 


Tenn.—Kingsport Foundry & Ma- 
chine Works v. Sheffey, 299 S.W. 787, 
156 Tenn. 150. 


Wis.—Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352; Frint Motorcar Co. vy. In- 
dustrial Commission of Wisconsin, 170 
N.W. 285, 168 Wis. 436. 


Eng.—Harding v. Brynddu Colliery 
Co., [1911] 2 K.B. 747, 4 B.W.C.C. 269; 
Whitehead vy. Reader, [1901] 2 K.B. 
48, 3 W.C.C. 40; McGuire v. Gabbott, 


8 B.W.C.C. 555; Corbett v. Pitt, 8 B.W. 
C.Cc. 466; Blair v. Chilton, 8 B.W.C.C. 
824, 113 L.T.Rep.N.S. 514 [aff 7 B.W. 

C. 607, 30 T.L.R. 623]; McWilliam 


Great North of Scotland R. Co., 7 
BIW.GC.C.. 875, [1914] SiC. 45385" Jaek- 
son v. Denton Colliery Co., 7 B.W.C.C. 
92, 110 L.T.Rep.N.S. 559; McDiarmid 
v. Ogilvy, 6 B.W.C.C. 878; Watkins v. 
Guest, 5 B.W.C.C. 307; Conway v. 
Pumpherston Oil Co., 4 B.W.C.C. 392, 
[1911] S.C. 660; Fullerton v. Logue, 
38 Sc.L.Rep. 738. 


[a] TIllustrations.—(1) That a 
truck helper violated his employer’s 
rule in stepping off the truck while 
moving, which resulted in his death, 
did not prevent recovery of compen- 
sation. Alabama Concrete Pipe Co. v. 
Berry, 146 So. 271, 226 Ala. 204. (2) 
Death of a miner violating a rule and 
order dealing with his conduct within 
the sphere of his employment only, 
in returning to a room after an ex- 
plosion, before the gas had been re- 
moved, was held to have occurred ‘in 
course of his émployment.”’ Blocton 
Cahaba Coal Co. v. Campbell, 122 So. 
806, 219 Ala. 529. (8) Death of an 
employee engaged in mining from an 
open pit on the fall of an overhanging 
bank was held to be the result of an 
accident arising out of and in the 
course of the employment within the 
Workmen’s Compensation Act, al- 
though the employee had been ordered 
not to work under the overhanging 
bank without first causing it to be 
caved off, where it appeared that such 
order was one dealing only with the 
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the employee doing his work in the wrong way and 
a violation of rules or orders which results in the 
workman doing something outside of the sphere of 
his employment,®! as well as in cases where no ref- 
erence is made to such doctrine, it is held that not- 
withstanding harm is sustained by a workman while 
he is violating a rule which purports to regulate the 
mode or manner in which he shall perform the work 
which he is required to do in the proper scope of his 
employment, such harm may nevertheless be compen- 
sable,®2 and this particularly where the violation is 


employee’s conduct without limiting 
his sphere of employment. Industrial 
Commission v. Funk, 191 P. 125, 68 
Colo. 467. (4) Violation of the diree- 
tions of his employer by an employee 
directed to use railroad trains in his 
travel does not defeat the right to 
compensation for injuries received 
while he traveled in an automobile, 
as such violation did not take him out 
of the sphere of his employment. 
Omaha Boarding & Supply Co. v. In- 
dustrial Commission, 138 N.E. 106, 306 
Ill. 384. (5) Janitor’s death resulting 
from the accidental inhaling of fumes 
of sulphuric acid used in cleaning a 
urinal was held to be in the course 
of his employment, although he was 
forbidden to use the acid and direct- 
ed to use a specified type of cleansing 
powder for such cleaning as the vio- 
lation of the rule did not remove him 
from the sphere of his employment. 
Imperial Brass Mfg. Co. v. Industrial 
Commission, 137 N.B. 411, 306 II. 
11, 26 A.L.R. 161. (6) An employee’s 
violation of an order to use the street 
car in reaching a depot to which he 
was sent to mail a letter on a train 
did not take him out of the sphere of 
his employment, hence his dependents 
were permitted to. recover’ compensa- 
tion for his death while walking to 
the depot along a railroad right of 
way. Republic Iron & Steel Co. v. In- © 
dustrial Commission, 134 N.E. 754, 
3802 Ill, 401. (7) Where a lineman 
was doing his work on top of a tower 
carrying an electric transmission line, 
his contributory negligence in failing 
to observe a direction not to go near 
certain live wires did not relieve his 
employer from liability to make com- 
pensation for his death under the 
Workmen’s Compensation Act. Mis- 
sissippi River Power Co. v. Indus- 
trial Commission, 124 N.H. 552, 289 
Ill, 353. (8) A motorman in charge 
of a street car was held to have been 
killed by an accident arising out of 
and in the course of his employment 
so as to justify an award of com- 
pensation notwithstanding deceased 
was, at the time of the fatal injury, 
violating the rules of defendant in 
leaving his car in such condition that 
when he adjusted the trolley the car 
started and caused the injuries. Chi- 
cago Rys. Co. v. Industrial Board of 
Illinois, 114 N.E. 534, 276 Ill. 112. 
(9) Where a motor truck driver was 
killed while using a tractor to haul 
his mired truck out of the mud, which 
he was “strictly” forbidden to do in 
this manner, it was held that his 
death was nevertheless compensable. 
Smith v. Leslie, 151 N.E. 17, 85 Ina. 
App. 186. (10) That a janitor who 
was killed in attempting to procure 
clean gasoline for cleaning floors, was, 
at the time of the fatal injury, dis- 
obeying an order to use dirty gaso- 
line, has no bearing on the question 
whether the injury was one arising 
in the course of employment, within 
the Workmen’s Compensation Act. 
Nordyke & Marmon Co. v. Swift, 123 
N.E. 449, 71 Ind.App. 176. (11) Fail- 
ure to follow directions as to the man- 
ner in which his work should be done 
did not preclude compensation for in- 
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juries sustained by a workman who, 
in violation of the directions of a su- 
perior never to put his hands under 
a guard in a machine, unintention- 
ally did so while overreaching because 
of his defective vision. Peru Basket 
Co. v. Kuntz, 122 N.E. 349, 69 Ind.App. 
510. (12) Where a deceased work- 
man was tapping in a bolt in a sand 
machine when he fell into the machine 
and was killed, it was held that, al- 
though he violated instructions by his 
employer, the accident cannot be 
deemed one which did not arise out 
of the employment, so as to preclude 
an award of compensation by the in- 
dustrial commission. National Car 
Coupler Co. v. Marr, 121 N.E. 545, 69 
Ind.App. 206. (13) Death of an elec- 
tric motor operator in a coal mine 
when the motor collided with an emp- 
ty car was held to ‘arise out of and 
in course of employment,” although 
the employee violated a company rule 
in operating the motor without a bell 
being attached to the rear car. Wal- 
lace v. Rex Fuel Co., (Iowa) 250 N.W. 
589. (14) That the death of a truck 
driver’s helper was due to his disobe- 
dience in riding on the gas tank of the 
truck instead of on the trailer, as 
he was advised to do, was held not 
to bar recovery of compensation. 
Thompson v. Bradford Motor Freight 
Line, (La.App.) 148 So. 79. (15) An 
employee’s disobedience to orders re- 
garding the method of feeding a ma- 
chine did not defeat recovery of com- 
pensation for loss of her hand sus- 
tained while feeding the machine. 
Jones v. Landry, 122 So. 913, 10 La. 
App. 740. (16) The failure of an em- 
ployee riding on a truck to obey in- 
structions not to sit on the floor with 
his feet hanging over the side does 
not bar a recovery of compensation 
under the Employers’ Liability Act. 
Sears v. Peytral, 92 So, 561, 151 La. 
971. (17) Where a stock boy was 
killed in operating an elevator in vio- 
lation of instructions, his death was 
held to be compensable as arising out 
of and in the course of decedent’s em- 
ployment where he was operating the 
elevator in doing the master’s work. 
Olson v. Robinson, Straus & Co., 210 
N.W. 64, 168 Minn. 114. (18) Where 
an employee was burned to death in 
using wood alcohol to light fires in 
violation of an order not to use kero- 
sene “or anything like that” to as- 
sist her in lighting fires it was held 
that her death was compensable as 
an injury by accident arising out of 
and in course of employment, within 
the Workmen’s Compensation Act. 
Kolaszynski v. Klie, 102 A. 5, 91 N. 
J.Law 37. (19) Where an employee 
was injured by striking an overhead 
bridge as he was riding on the top ofa 
cab on a motor truck it was held that 
the injury was compensable, and this 
notwithstanding he was _ instructed 
not to ride on the cab since the mere 
fact that the accident resulted from 
the mere disobedience of order as to 
the way of doing his work would not 
prevent the injury from “arising out 
of employment.” Morris v. James 
Bell Co., 160 A. 211, 10 N.J.Misc. 619. 
(20) The death of an employee when 
he lit a cigarette and caught fire while 
using an inflammable paint remover 
was held to be compensable notwith- 
standing decedent in smoking violat- 
ed the employer’s orders forbidding 
employees to smoke while uSing in- 
flammable paint remover. State 
Treasurer v. Ulysses Apartments, 250 
N-Y.S. 190, 232 App.Div. 393. (21) 
The death of an employee which re- 
sulted from his climbing a vat in do- 
ing his work was held to be com- 
pensable as arising out of and in 
“course of employment,” although he 
had been forbidden to climb. Erd- 
berg v. United Textile Print Works, 
216 N.Y.S. 275, 216 App.Div. 574. (22) 
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Where machine operators were given 
a stated period each day in which to 
clean their machines, and were for- 
bidden to clean them while in mo- 
tion, an injury to an employee, at- 
tempting to clean her machine while 
in motion at a time other than the 
usual cleaning period, arose out of 
her employment where there was no 
evidence that employees were forbid- 
den to clean their machines at any 
time the machines were not in mo- 
tion. Fox v. Truslow & Fulle, 198 
N.Y.S. 735, 204 App.Div. 584 [aff 142 
N.E. 314, 236 N.Y.-634]. (23) Where 
compensation claimant, a fireman, was 
told by the chief engineer when first 
employed not to touch a valve on 
the boiler, but to get his immediate 
superior to open it and, after he had 
been watching and assisting his su- 
perior for a few weeks. the latter told 
him to open it, the state industrial 
board was warranted in finding that 
the order of the engineer had _ been 
modified and that claimant did not 
undertake a prohibited employment, 
but at most violated an order as to a 
detail of his work, so that he was not 
precluded from recovering compensa- 
tion for burns received in attempting 
to shut off the valve after opening it 
to get steam more quickly. Kelly v. 
National Packing Box Co., 198 N.Y.S. 
501, 204 App.Div. 614: (24) Where it 
was the duty of a.miner.to conduct 
whatever operations were necessary 
in the particular place where he was 
working before. abandoning it, his 
death which occurred in the imme- 
diate vicinity thereof by a fall of the 
roof may be compensable notwith- 
standing the employer’s specific order 
to remain outside of the particular 
place where deceased had been work- 
ing immediately prior to the order and 
where the fatal injury occurred. 
State v. Hought, 219 N.W. 213, 56 N. 
DD, 663, 58 ACLAR.” 186... (25) That a 
door tender who was permitted to ride 
on a train of mine cars rode on the 
front of the train in violation of in- 
structions did not preclude compensa- 
tion for loss of his hand when a car 
was derailed. Barkanich v. Jeddo- 
Highland Coal Co., 160 A. 137, 105 Pa. 
Super. 145. (26) Where a miner, 
in. going to get tools in a part of the 
mine where he was told not to go, 
died from noxious gases encountered 
there, it was held that he died as the 
result of an accident, occurring ‘‘in 
the course of his employment,” with- 
in the Workmen’s Compensation Act, 
where it appeared that he was on 
his way to get his tools so that he 
could work in another place and was 
therefore killed while in the further- 
ance of his employer’s business and 
on its premises. Gurski v. Susque- 
hanna Coal Co., 104 A. 801, 262 Pa. 
ile (27) That an employee, when 
killed, was using his own automobile 
contrary to a rule of his employer 
was held not to put him without the 
scope of his employment. Leach v. 
J. I. Case Threshing Mach. Co., 219 
N.W. 884, 53 S.D. 13. (28) Where an 
aéroplane pilot who while engaged 
in the furtherance of his master’s 
business carrying passengers is kill- 
ed, his death may be compensable 
notwithstanding it occurred at a mo- 
ment while he was doing a stunt or 
acrobatic dive in violation of rules. 
Sheboygan Airways v. Industrial 
Commission, 245 N.W. 178, 209 Wis. 
352. (29) That a machinist disobey- 
ed his master’s orders requiring him 
to remain in a pit to repair cars which 
were racing, and in running to a car 
to assist in its repair was run over 
and killed by another car, does not 
put the accident outside the scope 
of employment. Frint Motorcar Co. 
v. Industrial Commission of Wiscon- 
sin, 170°N.W. 285, 168 Wis. 436. (30) 
Although warned not to put his hand 
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within a power press while in mo- 
tion, an operator, who was injured 
in attempting without stopping the 
press to remove small pieces of steel, 
was held to be entitled to compensa- 
tion under the Workmen’s Compen- 
sation Law. Macechko v. Bowen Mfg. 
Co., 166 N.Y.S, 822, 179 App.Div. 573. 


[b] Doing work of master in for- 
pbidden manner rather than work ab- 
solutely forbidden.—Where harm be- 
falls a workman under the circum- 
stances stated in the text, such harm 
is compensable as arising out of and 
in the course of the employment be- 
cause compensation should not be de- 
nied where& an employee is injured 
while doing the work of his master 
in a forbidden manner, as distinguish- 
ed from those cases where the in- 
jury occurs while the employee is do- 
ing work absolutely forbidden because 
outside the sphere of his employment 
as defined by the rukes of the employ- 
er. Erdberg v. United Textile Print 
eee 216 IN. Y-S. “275, 216 App.Div. 
574. 


{[c] Injury may “arise out of em- 
ployment” notwithstanding disobedi- 
ence of orders, as such.—(1) ‘The 
fact that a workman at the time that 
he receives an injury, is acting in vio- 
lation of directions given him by his 
employer does not preclude the injury 
from arising out of the employment.” 
Peru Basket Co. v. Kuntz, 122 N.EH. 
349, 350, 69 Ind.App. 510 [quot Smith 
v. Leslie, 151 N.E. 17, 18, 85 Ind.App. 
186]... (2) ¥“fo -holdthat.the }viola- 
tion of, or disobedience to, a rule of 
the employer which results in injury 
to the employee while he is engaged 
in performing duties clearly within 
the scope of his employment and at 
the very place where he was expect- 
ed and required to work, [will defeat 
a recovery of compensation] would 
be to establish a rule susceptible to 
great abuse. The line of demarcation 
would not only be difficult but im- 
possible to draw. On the other hand, 
a rule thus established would tend 
to weaken the observance by em- 
ployees of wholesome and necessary 
rules governing the conduct and op- 
eration of the business in which the 
employment exists.’’ Wallace v, Rex 
nen Co., 250 N.W. 589, 598, 216 Iowa 


_[d] _Trespasser.—(1) A compensa- 
tion claimant violating positive or- 
ders is not prohibited from recover- 
ing, where his duties were so con- 
nected with the act causing injury 
that he was not in the position of 
a trespasser. Walker v. Quemahoning 
Coal Co., 99 Pa.Super. 252. (2) Thus 
a mine employee, injured while using 
a fuse to fire a shot, contrary to his 
employer’s positive order, was never- 
theless held entitled to compensation 
where the employee’s act did not con- 
vert him into a trespasser. Walker v. 
Quemahoning Coal Co., 99 Pa.Super. 
252. (38) A miner, having the duty to 
throw switches for a car transporting 
a cutting machine, who was killed 
while attempting to board the car con- 
trary to his employer’s orders, was 
nevertheless ‘within course of em- 
ployment,” since his duties were so 
connected with handling and tran- 
sporting the machine that he was not 
in the position of a trespasser so as to 
preclude the payment of compensa- 
tion. Karchut v. Helvetia Coal Min- 
ing Co., 168 A. 375, 110 Pa.Super. 200. 


[e] Where prohibition based on 
uselessness rather than danger of pro- 
hibited act.—Where an instruction of 
an employer is based upon the ground 
that the prohibited act would not be 
effective to accomplish the object 
sought rather than on the ground that 
the doing of the particular act would 
be dangerous to the employee who 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 459] 


not willful nor intentional,®* and compensation may 
not be denied merely because the accident resulted 
from the violation of a rule which has fallen into 


did it, compensation may not be de- 
nied where harm to the employee re- 
sulted from doing the prohibited act, 
as where injury resulted to an em- 
ployee from the bursting of an emery 
wheel on which the employee, a mold- 
er, was grinding a casting, after in- 
structions not to use the emery wheel 
because the employer did not think 
that such wheel would be effective, 
arose out of and in the course of em- 
ployment and was compensable. 
Kingsport Foundry & Machine Works 
v. Sheffey, 299 S.W. 787, 156 Tenn. 150. 


93. Ala.—Ex parte Woodward Iron 
Co., 102 So. 403, 212 Ala. 220. 


Ind.—Smith v. Leslie, 151 N.E. 17, 
85 Ind.App. 186; Fox v. Slusser, 146 
N.E. 875, 82 Ind.App. 565; Nordyke & 
Marmon Co. v. Swift, 123 N.E. 449, 
71 Ind.App. 176; Peru Basket Co. v. 
Kuntz, 122 N.E. 349, 69 Ind.App. 510; 
National Car Coupler Co. v. Marr, 121 
N.E. 545, 69 Ind.App. 206. 


N.Y.—Greeney v. Haberle Crystal 
Spring Brewing Co., 180 N.Y.S. 648, 
190 App.Div. 785. 


N.D.—State v. Hought, 219 N.W. 
213, 56 N.D. 663, 58 A.L.R. 186. 


_Tenn.—Kingsport Foundry & Ma- 
cnine Works v. Sheffey, 299 S.W. 787; 
156 Tenn. 150. 


[a] For example (1) where a mine 
foreman was killed by a gas explosion, 
which was set off by his going into an 
abandoned heading without first mak- 
ing an inspection to determine the 
presence of gas in violation of a com- 
pany rule, it was held that since the 
violation was neither willful nor in- 
tentional compensation should not be 
denied. Ex parte Woodward Iron Co., 
102 So. 103, 212 Ala. 220. See Blocton 
Cahaba Coal Co. v. Campbell, 122 So. 
806, 219 Ala. 529 (dictum to the effect 
that a miner’s premature return to 
his working place after an explosion 
and before the gases had cleared in 
violation of an order, and resulting in 
his death did not constitute a willful 
or intentional violation so as to pre- 
clude compensation). (2) Where a 
deaf employee failed to understand 
instructions to take kegs to a place 
adjoining employer’s premises for 
rinsing with hot water, and suggest- 
ed another place to which they were 
taken with the approyal of his fellow 
workman in control of the work, the 
employee’s death caused by the burst- 
ing of a keg was held to be from, in- 
jury arising out of and in the course 
of the employment since he was act- 
ing in good faith, with intent to ben- 
efit employer, without knowing that 
he was disobeying orders. Greeney vy. 
Haberle-Crystal Spring Brewing Co., 
180 N.Y.S. 648, 190 App.Div. 785. 


‘What constitutes, and effect of, 
willful and serious misconduct of em- 
ployee generally see supra § 478. 


94. M. P. Gustafson Co. v. Indus- 
trial Commission, 180 N.E. 507, 348 
Ill. 11; Chicago, Wilmington & Frank- 
lin Coal Co. v. Industrial Commission, 
135 N.E. 784, 303 Ill. 540; Sesser Coal 
Co. v. Industrial Commission, 129 N.E. 
536, 296 Ill. 11; Rockford Cabinet Co. 
v. Industrial Commission, 129 N.E. 
142, 295. Ill, 332; In re Von Btte, 111 
N.E. 696, 223 Mass. 56, L.R.A.1916D 
641; Freitag v. American Ry. Ex- 
press Co., 205 N.Y.S. 189, 209 App.Div. 
233; Etherton v. Johnstown Knitting 
Mills. Co., 172 N.Y.S, 724, 184 App.Div. 
820; McKee v. Great Northern R. Co., 1 
B.W.C.C. 165; Douglas v. United Min- 
eral Min. Co., 2..W.C.C. 15. See also 
Richardson v. Denton Colliery Co., 6 
B.W.C.C. 629 (where decision went on 
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the ground that injury arose out of 
employment). 


{a] Wlustrations.—(1) Death of an 
employee was held to be compensable 
as against a contention that he was 
violating his employer’s rule against 
riding on a steam crane, where the 
rule was habitually disregarded and 
had not been enforced for four years 
before the accident. M. P. Gustafson 
Co. v. Industrial Commission, 180 N.E. 
567, 3848 Ill, 11. (2) Where it was 
the custom for an employer to recruit 
its mine drivers from its trappers, 
and it had knowledge that the trap- 
pers gained the experience necessary 
to become drivers by occasionally 
driving for other drivers, or driving 
on extra trips, an injury to a trap- 
per, who stood near the head in line 
of promotion to be a driver, while he 
was driving during the noon hour for 
the accommodation of a driver, arose 
out of the course of his employment, 
notwithstanding a rule prohibiting 
driving by trappers, which, however, 
was confined only to newly employed 
trappers. Chicago, Wilmington & 
Franklin Coal Co. v. Industrial Com- 
mission, 1385 N.E. 784, 303 Ill. 
(3) Where it appeared that, notwith- 
standing rules forbidding employees 
other than “truckers” in a cabinet fac- 
tory from operating elevators there- 
in, it had become an established cus- 
tom that all of the ‘‘old’”’ men, as dis- 
tinguished from the newly hired em- 
ployees, were permitted to operate the 
elevators, the death of an employee 
who had been employed in the fac- 
tory for over two months to assist in 
the operation of a saw and to assist 
in the duties of a “trucker” was held 
to be compensable when sustained 
while he was operating an elevator 
in the factory. Rockford Cabinet Co. 
v. Industrial Commission, 129 N.E. 
142, 295 Ill. 332. (4) Where, notwith- 
standing a rule of a mining compa- 
ny that no one should ride electric 
mine locomotives except motormen 
and truckriders, the custom of mine 
examiners to use such locomotives 
was known to the mine managers and 
notwithstanding on a particular occa- 
sion while the locomotives were out of 
commission a mine superintendent 
and the manager in the presence of 
deceased spoke of locking up certain 
electric locomotives to prevent their 
use by the night shift, and when de- 
ceased, a mine examiner, asked that 
one be left out for him, he was told 
that all would be treated alike, buat 
the motors were not subsequently 
locked up when deceased was SubSe- 
quently killed while using one, his 
death was not in consequence of vio- 
lation of a rule by the employer, so 
as to defeat the right to compensa- 
tion. Sesser Coal Co. v. Industrial 
Commission, 129 N.E. 536, 296 Ill. 11. 
(5) Where an express messenger, who 
was not in charge of cars containing 
valuables, and whose duties were com- 
pleted, except to have his time check- 
ed, jumped from a train when it slow- 
ed down at a bridge one-fourth of 
mile from terminal station, to save 
a walk of two miles from the coach 
yards, and was injured, it was held 
that, in view of the fact that this 
custom had been at least tacitly ap- 
proved by the employer, the mes- 
senger’s injuries were incident to the 
employment, within the Workmen’s 
Compensation Law and that the rules 
of the company forbidding messen- 
gers to leave cars, or to leave their 
regular run without permission, was 
not applicable. Freitag v. American 
Ry. Express Co., 205 N.Y.S. 189, 209 
App.Div. 233. (6). Acquiescence of an 
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disuse within the actual or constructive knowledge 
of the employer,®* or which is not controlling on the 
action of the employee.®® 


On the other hand, where 


employer in the use of a boiler room 
by employees to heat drinks for lunch 
was sufficient to abrogate a rule, pro- 
mulgated long previously, prohibiting 
such use. Etherton v. Johnstown 
Knitting Mills Co., 172 N.Y.S. 724, 
184 App.Div. 820. 


95. Ill—New Stauton Coal Co. v. 
Industrial Commission, 136 N.E. 782, 
304 Ill. 613. 


Mass.—Brady’s Case, 152 N.E. 312, 
256 Mass. 267. 


N.J.—Guerise v. Decker & Canning 
Co., 159 A. 815, 109 N.J.Law 8. 


N.Y.—Archambald v. Lake Champ- 
lain Pulp & Paper Co., 198 N.Y.S. 679, 
204 App.Div. 651. 


Pa.—Waite v. Pittsburgh Limestone 
'Co508 wa super, a. 


Wis.—Milwaukee v. Industrial Com- 
mission, 151 N.W. 247. 160 Wis. 238. 


Can.—Grand Trunk Pacific R. v. 
Morreau, 59 Dom,.L.R. 458, [1921] 3 
West.Wkly. 156 [aff 16 Alta.L. 190, 
57 DomeL. Re 15): 


[a]  Illustrations.—(1) Where “an 
understanding that claimant should 
wait in front of the counter’ was in 
no way communicated to claimant 
who had customarily gone behind a 
counter to the knowledge of a super- 
intendent, injury to a factory em- 
ployee while going over the counter in 
helping a restaurant proprietor to pre- 
pare lunches for claimant’s fellow em- 
ployees was held to arise out of and 
in the “course of employment.” Bra- 
dy’s Case, 152 N.E. 312, 256 Mass, 267. 
(2) A workman employed by a road 
contractor was held, not bound by un- 
disclosed instructions to a foreman 
limiting the use of a truck, nor was 


‘the workman bound by undisclosed 


conditions of a contract between the 
contractor and the truck owner so aS 
to deprive the workman of compen- 
sation for injuries sustained by him 
from falling off the truck while riding 
home thereon. Guerise v. Decker & 
Canning Co., 159 A. 815, 109 N.J.Law 
8. (3) Where an employee was in- 
jured while attempting to use a 
freight elevator to go from one floor 
to another, in violation of the em- 
ployer’s rule, which had never been 
enforced, and which was not person- 
ally called to the employee’s attention 
and was made in the interest of the 
employees, but in order that the ele- 
vator would always be available for 
freight, the injury aroSe in the course 
of the employment. Archambald v. 
Lake Champlain Pulp & Paper Co., 198 
N.Y.S. 679, 204 App.Div. 651. (4) A 


|general prohibition against the em- 


ployees going into the haymow to 
eat does not forfeit the right to com- 
pensation of one who went there for 
that purpose without objection from 
the stable boss on the day he was 
hurt, in the absence of any evidence 
that he ever had notice of such re- 
striction. Waite v. Pittsburgh Lime- 
stone Co., 78 Pa.Super. 7. (5) Where 
there was no evidence that a railroad 
employee knew of a rule forbidding 
employees to use their feet in cou- 
pling cars, if such rule existed, it was 
held that injuries sustained by an 
employee while so coupling cars is 
not rendered noncompensable. Grand 
Trunk Pacific R,. v. Morreau, (Can.) 59 
Dom.L.R. 458, [1921] 3 West.Wkly. 
175] [aff 16 Alta.L. 190, 57 Dom.L.R. 


[b]_ Rules or signs inapplicable to 
act whereby harm caused.—(1) Min- 
ing rules prohibiting an employee’s 
traveling on foot or riding on a hoaq- 
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harm is sustained by a workman while he is violat- 
ing an employer’s rule which is intended to, and 
does, restrict the ambit or sphere of the workman’s 
employment such as a rule prohibiting the workman 
from entering into a particular area where he is not 


ed car or cage were held to be in- 
applicable to, and therefore not to 
preclude the payment of compensa- 
tion in, a case where a mining em- 
ployee was riding on a motor when in- 
jured. Morell v. Buffalo & Susque- 
hanna Coal & Coke Co., 158 A. 192, 
103 Pa.Super.. 316. (2) On a claim 
for compensation for the death of the 
operator of a carding machine, the 
evidence was held sufficient to sup- 
port findings of the industrial acci- 
dent board that the sign, “Hands Off,” 
on the carding machine, was intended 
to prevent disturbance of the opera- 
tion of the machine, and not as a 
warning against danger, and that oth- 
er signs in the room warning against 
cleaning machinery while in motion 
did not apply to picking off accumula- 
tions of cotton on the machine if they 
were not in a dangerous place, but 
that that was part of the employee’s 
duty. Redfield v. Michigan Work- 
*’men’s Compensation Mut. Ins. Co., 150 
N.W. 362, 183 Mich. 633. 


[ec] Knowingly violating rule as 
constituting negligence only.— Where 
a rule forbidding miners to ride on 
-coal cars .was. customarily violated 
-and therefore not binding on a par- 
ticular miner, if he knowingly violat- 
ed the employer’s rule forbidding min- 
ers to ride empty cars when coming 
from work, it would only amount to 
a showing of negligence on his part, 
and would not take him out of the 
course of his employment. New Stau- 
ton Coal Co. vy. Industrial Commis- 
Sion, 136 N.E. 782, 304 Ill. 613. 


[ad] Ignorance of prohibition held 
immaterial. When it was the duty of 
aman employed to fill skips with ore, 
when a skip was full to call for a 
crane to lift it and if the call was not 
answered to find the crane boy, and 
was injured when he fell through a 
“trap door in the crane “bridge,” it was 
held that such injury was not com- 
pensable where it appeared that work- 
men _were forbidden to go on to the 
“bridge,” and this notwithstanding 
the man was ignorant of this prohibi- 
tion and honestly believed that he 
ought to go on to the “bridge,” where 
it also appeared that it was obviously 
dangerous to go on to the “bridgé 
at the time. Wardle v. Enthoven & 
Sons, Ltd., 86 L.J.K.B. 309, [1917] W. 
C.& 1: 218: 


96. Ala.—Jones v. Sloss-Sheffield 
*Steel & Iron Co., 130 So. 74, .75,. 221 
‘Ala. .547. 


Conn.—Tralongo v. Stanley Works, 
133 A. 98, 104 Conn. 331. 


Ga.—Drummond y. Employers’ Lia- 
bility Assur. Corporation, 159 S.E. 740, 
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required to be by the nature of his employment, or 
a rule forbidding him to do certain acts having no 
reasonable relation to his employment, compensa- 
tion may be denied,®® and this is particularly true 


occurs to an employee while he is 


R. Co., 16 Sask.L. 367, [1923] 1 Dom. 
L.R. 371, [1923] 1 West.Wkly. 120. 


[a] MIllustrations.—(1) Where a 
mine laborer was killed in a slope 
which he knew the employees were 
prohibited_from using because of its 
danger, it was held that his presence 
in such slope in violation of his em- 
ployer’s orders removed decedent 
from the sphere of his employment 
and rendered his death noncompensa- 
ble. Jones y. Sloss;Sheffield Stee! Co., 
130 So. 74, 221 Ala. 547. (2) Where 
the rules of a factory forbade smoking 
during working hours and_ notices 
were posted in the lavatories and 
toilets of the plant reading “‘No smok- 
ing,” the death of an employee result- 
ing from burns received while he was 
violating orders by smoking in a 
toilet during working hours was held 
not compensable as an injury arising 
out of employment. Tiralongo v. 
Stanley Works, 133 A. 98, 104 Conn. 
331., (3) Injury to an employee while 
asleep during his lunch hour in the 
hopper room of a cotton mill, where 
employees were prohibited from going, 
was held not to “arise out of and in 
course of employment.” Drummond 
v. Employers’ Liability Assur. Corpo- 
ration, 159,..S.E. 740, 43 Ga.App. 595. 
(4) Injury to one employed to attend 
bakery ovens as result of climb- 
ing on an oven to open a. win- 
dow in violation of his employer’s 
instructions did. not “arise out of 
and in the course of his employment.” 
Great Atlantic & Pacific Tea .Co. v. 
Industrial Commission, 180 N.E. 460, 
347 Ill. 596, 838 A.L.R. 1208. (3) A 
laundry engineer’s injury sustained 
while doing hazardous wrecking work 
contrary to the orders of the master 
who had employed an independent, 
contractor to do the work was held not 
to ‘arise out of employment.” Atlas 
Linen Supply Co. v. Industrial Com- 
mission, 180 N.E. 570, 348 Ill. 69. (6) 
Death of a watchman ne falling down 
an elevator shaft while violating a 
rule of his employer expressly for- 
bidding deceased to operate the ele- 
vator was held not, to be compensa- 
ble, Newberry v. Industrial Commis- 
sion, 173 N.E. 472, 341 Ill. 554. (7) 
Where a mine examiner left the place 
where his duties required him to go, 
and went to a motor shed, where he 
was not supposed 'to go, and undertook 
to operate a dangerous machine, 
which the rules and instructions of 
the employer forbade him to use or 
attempt to operate, he voluntarily 
went outside the reasonable sphere of 
his employment, and put himself be- 
yond the protection of the Compensa- 
tion Act. Lumaghi Coal Co. v. In- 
dustrial Commission, 149 N.E. 11, 318 
Ill. 151. (8) Where a painter, work- 
ing at an electric power plant, was 
killed by contact with an electric cur- 
rent as he commenced his day’s work, 
without reporting to his foreman as 
required by instructions, and mount- 
ed a ladder which he set in a danger- 
ous place, where he had been forbid- 
den to work, the accident was outside 
the sphere of -his .employment and 
was, therefore, not ene arising out of 
and in the course of employment with- 
in the Workmen’s Compensation Art 
and was therefore not compensable. 
Gacesa v. Consumers’ Power Co., 190 
N.W. 279, 220 Mich. 338, 24 A.L.R. 675. 
(9) Where one employed to pick rock 
and slate from a coal chute at a mine, 
in violation of orders moved a sprag- 
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ged coal car so as to permit the car 
to be filled and trimmed, and was 
erushed between the car and the 
chute, it was held that his death was 
not the result of an accident “arising 
out of and in the course of the em- 
ployment” within the Workmen’s 
Compensation Act. West Side Coal & 
Mining Co. y. Industrial Commission, 
126 N.E. 218, 291 Ill. 301. (10) Where 
the head fireman of an electric com- 
pany, disregarding signs, etc., to as 
out of the transformer room, entere 

such room on no business of the com- 
pany, and was accidentally killed by 
an electric shock, compensation was 
not recoverable for his death, al- 
though at other times he had been 
called upon in performing certain 
duties to enter the transformer room. 
Northern Illinois Light & Traction Co. 
v. Industrial Board of Illinois, 117 
N.E. 95, 279 Ill. 565. (11) Fatal ‘in- 
juries sustained by a miner in a cave- 
in when he returned to a place where 
he had been forbidden to work did not 
“arise out of and in course of em- 
ployment.” Rautio v. International 
Harvester Co., 231 N.W. 214, 180 Minn. 
400. (12) An employee violating or- 
ders by leaving a train transporting 
him to his boarding house, cannot re- 
cover compensation for injuries while 
attempting to board the train. Willie 
v. Louisiana Long Leaf Lumber Co., 
8 La.App. 817. (13) An employee en- 
gaged in sorting bales of cotton and 
hoisting them from the basement up- 
stairs through a trapdoor by means of 
a rope running over a pulley and at- 
tached to an engine, who was injured 
while going upstairs by means of the 
rope, was not injured in an accident 
arising out of and in the course of 
the employment within the Work- 
men’s Compensation Act, where there 
was a stairway provided for em- 
ployees going upstairs, and there was 
a rule that no man should go up the 
rope of which the employee had 
knowledge, although he was going to 
the upper floor to attend to matters 
for the master. Fournier’s Case, 113 
A. 270, 120 Me. 236, 23 A.L.R. 1156. 
(14) Where a person, employed by a 
can company to dip cans in a liquid, 
after having finished his own work, 
attempted to operate a stamping ma- 
chine in violation of the orders of his 
employer, and, while so doing, receiv- 
ed the injuries complained of, it was 
held that, since the employee departed 
from the sphere of his employment, 
such injuries did not arise out of, and 
in the course of, his employrnent with- 
in the Workmen’s Compensation Law. 
Rendino vy. Continental Can Co., 123 
N.E. 886, 226 N.Y. 565 mem.’ (15) 
Where foundry employees were for- 
bidden to go from one department in- 
to another, and a molder whose work 
required that he remain in the mold- 
ing department was injured while 
grinding casting in violation of em- 
ployer’s known rules, in the ee as 
department such injury was held not 
to be compensable since it did not 
“arise out of and in course of employ- 
ment.” Kasper v. Liberty Foundry 
Co., (Mo.App.) 54 S.W.(2d) 1002. (16) 
Where a laborer engaged in building 
operations was specifically ordered 
not to go upon a material hoist which 
was being used in connection with 
the work, his going on the hoist, in 
violation of such orders, resulting in 
injury when the hoist fell, was held to 
deprive him of the right to recover 
compensation. Hibberd v, Hughey, 
194 N.W. 859, 110 Neb. 744. (17) An 
employee, injured while operating a 
ripsaw in a department other than his 


U. S. Rubber Reclaiming 

r , 230 App.Div. 743 
{aff 177 N.E. 144, 256 N.Y. 571]. (18) 
Where an employee, whose duty it 
was to operate an air hammer, had 
been repeatedly instructed by his fore- 
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man to do no other work, injuries re- 
ceived while doing other work did not 
arise out of or in course of his em- 
ployment. Burch v. Ramapo Iron 
Works, 206 N.Y.S. 868, 210 App.Div. 
506. (19) Where employees were not 
permitted to ride on a freight elevator 
when the operator was not present, 
an employee who lifted the gate of 
the elevator and fell to the basement 
and was killed because the elevator 
was not there, was not acting within 
the scope of his employment, and the 
accident was not compensabie. Eb- 
berman v. Walther & Co., 204 N.Y.S. 
406, 209 App.Div. 248. (20) Where an 
employee who worked on an upper 
floor at work having no connection 
with the operation of an elevator was 
killed while using a freight elevator 
to go from one floor to, another, in 
violation of. the employer’s. rules and 
a specific personal warning to keep 
away from the elevator, such accident 
did not arise in the “course of em- 
ployment”. within Workmen’s Com- 
pensation L. § 3 subd 7. Hamberg 
v. Flower City Specialty Co., 195 N.Y. 
S. 170, 202 App.Div. 113. (21) Where 
an employer employed men to. fix 
looms and belts, and forbade machine 
operators to do so, the weaver, operat- 
ing a loom, was acting outside of the 
scope of his employment in placing a 
substance on the belt to increase fric- 
tion and the speed of the loom before 
the whistle sounded for commence- 
ment of work, as the employer’s rule 
did not merely direct the manner of 
doing his work, but limited the sphere 
of his employment. Yodakis v. Alex- 
ander Smith & Sons Carpet Co., 183 
N.Y.S. 768, 193 App.Div. 150 [aff 130 
N.E..907, 230 N.Y. 593]. (22). In the 
absence of explanatory circumstanc- 
es, an employee injured in a passage- 
way which he was forbidden to enter 
was outside of the sphere of his du- 
ties, so as to defeat recovery under 
the Workmen’s Compensation Law. 
Jenczewski v. Aluminum Co. of Amer- 
ica, 191 N.Y.S. 392, 199 App.Div. 156. 
(23) Harm sustained by a coal miner 
while using a particular slope in vio- 
lation of a positive order of his em- 
ployer not to use that slope was held 
not to be compensable. Palla v. Glen 
Alden Coal Co., 160 A. 157, 105 Pa. 
Super. 96. (24) Death of a railroad 
shop watchman, who was killed while 
taking a short cut across tracks, in 
disobedience of orders, was held not 
to be compensable. Dickey v. Pitts- 
burgh & L. E. R. Co., 146 A. 543, 297 
Pa. 172. (25) Where, at the time of 
injury to an ore shoveler, he was vol- 
untarily and against the positive in- 
structions of his employer loosening 
a supporting chain of the swinging 
floor doors of a freight car, his injury 
did‘not, in view of the Workmen’s 
Compensation Act, as the action of the 
employee was outside the sphere of 
his employment, arise out of and in 
“course of employment.” Leonard v. 
Cranberry Furnace Co., 265 S.W. 548, 
150 Tenn. 346. (26) Injury to an oiler 
in a planing mill while operating a 
machine in the employer’s box factory 
contrary to rules was held not to be 
compensable as “arising in course of 
employment.” Quarles vy. Lumber- 
men’s Reciprocal Ass’n, (Tex:Civ. 
App.) 293 S.W. 333. (27) Where a 
railroad brakeman whose duty it was 
to couple cars sustained an injury to 
his foot as a result of his pushing a 
draw bar with his foot in order to 
facilitate the coupling of moving cars, 
but in violation of a rule of his em- 
ployers, it was held that his act re- 
moved him from the sphere of his em- 
ployment and that he could not re- 
cover under the workmen’s compensa- 
tion act as for an accident arising out 
of and in the course of his employ- 
ment. Wright v. Canadian Pacific R. 
Co., 16 Sask.L. 367, [1923] 1 Dom.L.R. 
371, [1923] 1 West.Wkly. 120. (28) 
An injury sustained by a plumber em- 
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ployed in one’ department of a busi- 
ness while helping himself to mate- 
rial in another department thereof, 
instead of applying for it to the clerk 
in charge, aS required by the shop 
rules, is not one “arising out of and 
in the course of employment,’. nor- 
caused “while in the discharge of his 
duty,” within the meaning of a work- 
men’s compensation act. McManna- 
min v. Chestnut, 44 N.B. 571, 37 Dom. 
L.R. 302. (29) Where employees in.a 
railroad roundhouse were expressly 
forbidden to cross certain tracks, the 
death of .a carpenter foreman employ- 
ed in the roundhouse when _ killed 
crossing those tracks to get his pay 
check cashed at a nearby bank was 
held not. to be compensable. Lavery Vv. 
Grand Trunk -R. Co., 48 Que.Super. 
278, 24 Dom.L.R. 522. (30) Where an 
employee on a ship in violation of 
the orders of his foreman to remain 
at his working place went to another, 
part of the ship and was injured, it 
was held that the injury was not com- 
pensable inasmuch as the _ accident 
did. not happen by reason of the course 
of his work. Delangie v. Guilbault, 
57 Que.Super. 226. (81) Where a 
butcher’s assistant, told not to put 
meat into a mincing machine unless 
the guard, which operated to prevent 
accidents, was in°its place on the 
machine, disregarded the warning, 
used the machine without the guard, 
and was injured, it was held that the 
injury was not’compensable since the- 
workman, by doing the prohibited act, 
had taken himself out of the sphere 
of his employment, and the accident 
therefore did not arise out of the 
employment. Muteham vy. Gentle & 
Son, [1931] W.C.&I. 300. (32) Where 
a workman, whose duty it was to 
walk beside a horse drawing truck 
loads in a mine level, mounted a truck 
load, with the result that his back 
was caught by the roof of the level 
and his spine fractured and where it 
appeared that the practice of riding 
on the trucks was forbidden by the 
mine rules, and was also prohibited 
by Coal Mines Act (1911) § 86 reg 25 
(a) it was held that the accident did 
not arise “out of’ the employment 
within the Workmen’s Compensation 
Act, as the man was acting outside 
the sphere of his employment. May- 
dew v. Chatterley-Whitfield Collieries, 
Ltd, 88 L.J.K.B. 360, [1919] W.C.&L 
32. (383) Where a railway servant 
who, against the rules of the compa- 
ny, and for his own convenience, 
jumped out of a train in motion, it 
was held that in so doing he was de- 
liberately taking an added péril which 
was not within the scope of his em- 
ployment and consequently his de- 
pendents, in the event of his being 
fatally injured, were not entitled to 
compensation under the Workmen’s 
Compensation Act. Wilson’v. London 
and North-Western Railway, 87 L.J. 
K.B.: 848, [1918J°) W.C.&I. 172. * (34) 
Where a workman, whose duty was to 
walk in front of railway wagons while 
they were being shunted, in order to 
keep a look-out, climbed on to the 
buffer of the foremost wagon to sit 
there, and slipped and fell on to the. 
line, and was seriously injured, it was 
held that where it appeared that there 
was an express order that look-out 
men should be in front of the wagons,. 
and the workman admitted that he 
knew that it was dangerous to ride 
on the buffer, and that the manager 
would have dismissed him if he had. 
seen him doing so, that the accident 
did not arise out.of the employment 
within the meaning of the Workmen’ 
Compensation Act, but from the work- 
man doing an act which was outside 
the scope of: his employment,,* Her- 
bert v,.Fox & Co., [1916] 1 A.C. 405, 
[1916] W.C.&I. 1 [aff [1915] 2 K.B. 81, 
ml Sy KOA CAMO Gib : 


[b] Discussion.—(1) 
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“The diso- 
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off the premises of his employer.®? 
where the employee’s disobedience of a rule, order, 
or warning of the employer also constitutes a vio- 


i 


bedience of an order may do no more 
than to establish a fault on the part 
of an injured employee. In that case 
the employee would not lose his right 
to compensation. The order, how- 
ever, may go further. It may so re- 
strict the activities of the employee 
that its violation would place him 
outside the sphere of his employment, 
in which case compensation would 
not be payable.” Erdberg v. United 
Textile Print Works, 216 N.Y.S. 275, 
276, 216 App.Div. 574 [quot Hyatt v. 
U. S. Rubber Reclaiming Co., Inc., 243 
NvY.S.. 474, 475, .230° App.Div. 743]. 
(2) “The employee ‘is beyond the 
sphere of his employment if he is 
injured in the course of doing the 
thing, -forbidden.’’’ . Hyatt. v;..U.2 8: 
Rubber Reclaiming Co., Inc., supra. 
(3) “I agree in what has already been 
pointed out, that it is not every 
breach of a master’s orders that 
would have the effect of terminating 
the servant’s employment so as to 
excuse the master from the conse- 
quences of the breach of his orders. 
We have to get back to the orders 
emanating from the master to see 


what is the sphere of employment of 


the workman, and it must be compe- 
tent to the master to limit that sphere. 
If the servant acting within the 
sphere of his employment violates the 
order of his master, the latter is re- 
sponsible. It is, however, obvious 
that a workman cannot travel out of 
the sphere of his employment with- 
out the order of his employer to do 
so; and if he does travel out of the 
sphere of his employment without 
guch, an order, his acts do not make 
the master liable to the work- 
man under the Workmen’s .Compen- 
sation Act.” Whitehead y. Reader, 
[1901] 2 K.B. 48, 51 [quot Gacesa v. 
Consumers’ Power Co., 190.N.W. 279, 
281, 220 Mich. 338, 24 A.L.R. 675]. 


{c] Reasons for adopting doctrine 
of English cases.—‘‘'We are persuad- 
ed that we should follow the doctrine 
of the English cases: (1) .They 
adopt a construction of language used 
in-a statute, which language after 
such construction was written into 
our statute; (2) because we conceive 
it to adopt a correct rule. The em- 
ployer has the undoubted right to lim- 
it the sphere of employment of the 
workman. He has the right to pro- 
hibit him from working in places 
which are dangerous to life and 
limb... This is in the interest of the 
employee primarily. The sphere of 
employment having been fixed by the 
employer, he should not be required 
to respond in compensation, where the 
accident occurs outside that sphere.” 
Gacesa v. Consumers’ Power Co., 190 
AWE Bod 283, 220 Mich. 338, 24 A.L. 


{d] Employer’s right to make 
rules.—(1) “An employer has. the 
right to conduct his business in ac- 
cordance with rules which he has pre- 
scribed. Great Atlantic & Pacific Tea 
Co. v. Industrial Commission, 180 N. 
BH. 460, 462, 347 Ill. 596, 838 A.L.R. 1208. 
To same effect Newberry v. Industrial 
Commission, 173 N.E. 472, 474, 341 
Dil. 554. (2) “The authorities are in 
general agreement that the employer 
has the right to limit the sphere of 
the employment of the workman and 
prohibit him from working in a dan- 
gerous place.” Jones v. Sloss-Shef- 
field Steel & Iron Co., 130 So. 74, 75, 
221 Ala. 547. (3) “The workmen’s 
sompensation act indeed should be 
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At all events, 
be compensable, 


construed liberally, yet contracts for 
personal service are not thereby abro- 
gated nor is the employer thereby re- 
stricted from enlarging or diminish- 
ing his business, and from extending 
or limiting accordingly the field of 
employment. It may often happen 
that because of defects which must 
be remedied, or of necessary repairs, 
a portion of the works is ‘shut down,’ 
although the remainder continues in 
operation. If under such circum- 
stances and with knowledge of them 
an employee solely for his own per- 
sonal comfort, and in the exercise of 
his discretion, is injured while on the 
part, the use of which has been shut 
off or forbidden, it would be going 
far to say, that he is entitled to com- 
pensation because the accident arose 
out of his employment.” In re Borin, 
116 N.E. 817, 227 Mass. 452, 455, L.R. 
A. 1918A 217. 


[e] Provisions for abatement held 
not to render injury compensable,— 
Under a statute entitling an employee 
injured while violating a rule de- 
signed for employees’ safety to com- 
pensation with,abatement> a foundry 
molder, could not recover for inju- 
ries. sustained while violating a rule 
forbidding molding department em- 
ployees to enter the grinding depart- 
ment. Kasper v. Liberty Foundry 
Co., (Mo.App.) 54 S.W.(2d) 1002. 


{f] Where prohibited area indi- 
cated by visible conditions of prem- 
ises.—(1) Where the employer has 
indicated by certain visible condi- 
tions of the premises that employees 
are not to enter into a particular 
area, harm sustained by an employee 
after his entrance into such area 
may not be compensable. In re Bor- 
in,; 116: N.Bi_ 817, 22% Mass,.452, 1..R, 
4.1918A 217; 
tion v. Industrial Commission, of Wis- 
202. Wis. 18. 
(2) Thus, where injuries were. SuS- 
tained by an employee in a dye house 
as he was attempting to open certain 
windows which had been nailed shut 
so that they could not be opened by 
the employees, it was held that no 
compensation could be had since the 
employer had the right to guard 
agdinst his servants crawling over 
the tops of its dye tubs filled with 
hot water emitting steam, by nailing 
down the bottom sashes in the win- 
dows back of the dye tubs so that 
men could not crawl over the tubs to 
open the windows for air. In re Bor- 
in, supra. (3) Where a coal passer 
whose duty it was to sweep an engine 
room was instructed not to enter a 
particular area because of the dan- 
ger from high voltage electricity 
therein, and the area was enclosed 
by a wire screen in order to make en- 
trance more difficult, his death by 
electrocution following his entry in- 
to the screened enclosure was held 
not to have arisen out of and in the 
scope of the employment and was 
not, therefore, compensable. Sea- 
man Body Corporation y. Industrial 
Commission of Wisconsin, supra (the 
court saying in this connection: 
“The case involves more than mere 
disobedience to instructions as to the 
place in which service was to be per- 
formed. . . . Here the employer ef- 
fectually limited the sphere of the 
employment by the erection of physi- 
eal barriers which were well calcu- 
lated to exclude employees from the 
prohibited area. The plaintiff did 
not merely give instructions as to the 


For later cases, developments and changes in the law see. Annotations, same title and section number, 


award of compensation. 


Seaman Body Corpora-. 
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lation of a criminal statute, harm resulting to the dis- 
obedient employee from such disobedience may not 
°8 and where it appears that the ac- 


sphere of the employment. It erect- 
ed barriers which effectively marked 
the limits of that sphere’’). 


[gz] “Trespasser.,—(1) An em- 
ployee violating a rule as to entering 
forbidden parts of premises or han- 
dling machinery with which he has 
no duties is a “trespasser.” Dickey 
v. Pittsburgh & L. E. R. Co., 146 A. 
543, 297 Pa, 172. (2) Thus the death 
of a railroad shop watchman while 
taking a short cut across certain 
tracks in violation of positive orders 
net to do so was held to prevent an 
Dickey v. 
Pittsburgh & L. E. R Co., supra. (3) 
And a mining employee injured while 
violating an employer’s positive rule 
forbidding employees to use a certain 
slope in coming ‘to or going from 
work is a “‘trespasser’’ so as to pre- 
clude an award of compensation. 
Palla v. Glen Alden Coal Co., 160 A. 
157, 105 Pa.Super. 96. 


[h] After regular hours of work 
or in temporary cessation thereof.— 
(1) Death of an electric company’s 
lineman as a result of cutting a high- 
voltage wire, which had come into 
contact with tree while he was off 
duty instead of reporting it to his 
superiors and waiting for help, as 
required by the rules of the company, 
did not occur within the scope of his 
employment where the emergency 
was. not pressing. Mills v. Fulton 
County Gas & Electric Co., 208 N.Y.S. 
641, 212 App.Div. 99. (2) Where a 
Strike breaker employed by a surface 
railroad continued to sleep in his em- 
ployer’s paint shop after permission 
to.do so was withdrawn and orders 
were given to sleep elsewhere, his 
death resulting when the shop in 
which he was sleeping burned was 
not in the course of his employment. 
McQuivey v. International Ry. Co., 
206 N.Y.S. 851, 210 App.Div. 507. (3) 
Injuries occurring during temporary 
cessations from work generally see 
supra § 456. E 


97. Webre v. Caire & Graughard, 
123 So. 168, 10 La.App. 775; Watson v. 
Holmes & Barnes, 7 La.App. 210. 


[a] Illustrations.—(1) , An injury 
sustained by an employee in a sugar 
mill was held to be not compensable 
where the injury occurred while the 
employee was off the premises of the 
employer when the employee attempt- 
ed, contrary to the employer’s rules, 
to board a train to go to the mill after 
returning from a personal errand. 
Webre vy. Caire & Graughard, 123 So. 
168; 10 Iua.App. 775... (2) A widow 
cannot recover compensation for the 
death of an employee which occurred 
while he was off the employer’s prem- 
ises on a personal errand, in disobedi- 
ence of instructions. Watson vy. 
Holmes & Barnes, 7 La.App. 210. 


98. Shoffler v. Lehigh Valley Coal 
Co., 189 A. 192, 290 Pa. 480; Walcof- 
ski v. Lehigh Valley Coal Co., 122 A. 
238, 278 Pa. 84; Kubes v. Hillman 
Coal & Coke Co., 96 Pa.Super. 340. 


[a] Illustrations——(1) Where a 
coal miner proceeded to his working 
place in violation of the warning of a 
fire boss not to do 8&0, and in viola- 
tion of a statute prescribing punish- 
ment for workmen who disobey mine 
foremen in this manner, injuries sus- 
tained by the miner were held to be 
not compensable. Kubes vy. Hillman 
Coal & Coke Co., 96 Pa.Super. 340. 
(2) Where a miner, disregarding in- 


= 
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cident occurred while the servant was in the doing 
of an act which he was expressly forbidden, by his 
master, to do, recovery cannot be had.°® 


Furtherance of, and “purposes’ 


business and the like. 


’ of, employer's 
The rule that compensation 
may be reeovered for harm sustained by an employce 
when it appears that, notwithstanding his violation of 
a rule, order or warning of his employer at the time 
that the harm was sustained, the employee was also 
engaged in what was, or what he deemed to be, the 
furtherance of his master’s business has been both 
affirmed! and denied.? Under provisions of the Eng- 
lish act requiring that the act of the employee at the 
time of the injury be done “for the purposes of and 
in connection with his employer’s trade or business,” 
under the facts and circumstances of particular 
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No violation. 


(71 C.J], 749 


Of course, an award of compensa- 


tion will not be refused on the ground that the injur- 
ed employee was, at the time that he sustained an 


injury, acting in violation of his employer’s rules, 


eases wherein employees have sustained harm while 


violating rules, orders, or warnings of their employ- 
ers compensation has been awarded,’ while in other 


eases it has been denied.* 


structions of a foreman, entered a 
gaseous section of a coal mine guard- 
ed by a barrier at the opening, with 
notice and a guard, as required by 
statute, which also prohibits work- 
men from entering such premises 
and declares a violation thereof to be 
@ misdemeanor. his injury by an ex- 
plosion of gas, ignited when he at- 
tempted to light a fuse, was not com- 
pensable as an injury “in the course 
of employment,” within the Work- 
men’s Compensation Act. Walcofski 
v. Lehigh Valley Coal Co., 122 A. 238, 
278 Pa. 84. 


Harm resulting from unlawful acts 
oer violation of statutes generally see 
infra § 461. 


99. Smith v. Corson, 93 A. 112, 87 
N.J.Law 118; Reimers v. Proctor 
Pub. Co., 89 A. 931, 85 N.J.Law 441; 
Hopley v. Pool, 8 B.W.C.C. 512; Griggs 
v. Steamship Gamecock, 6 B.W.C.C. 
15; Weighill v. South Heaton Coal 
Co., 4 B.W.C.C. 141; Martin v. Ful- 
lerton, 1 B.W.C.C. 168; Leggett v. Gib- 
bons, 85 L.J.K.B. 980, [1916] W.C.&I. 
154; In re Jette, 40 Que.Super. 204. 


[a] Tllustrations.—(1) A _ finding 
that decedent’s fall was caused by 
the fact that he stepped on the end 
of a plank lying diagonally across a 
scaffold, and a finding that decedent 
had been expressly told by his em- 
ployer to keep off scaffolds and not 
to do any climbing, are inconsistent 
with a further finding that the injury 
resulting in the death of decedent 
was due to an accident arising out of 
and in the course of his employment. 
Smith v. Corson, 93 A. 112, 87 N.J.Law 
118. (2) Where a workman took an 
automobile which was in use by his 
employers for the purpose of dis- 
tributing their newspaper, and just 
before he took it out he had been ex- 
pressly ordered not to use the auto- 
mobile, his representative could not 
recover compensation for his death. 
Reimers v. Proctor Pub. Co., 89 A. 931, 
85 N.J.Law 441. (3) Where a work- 
man who was engaged by a cycle 
maker to look after his shop and to 
do small repairs on the premises was 
expressly forbidden to use machines 
out of the shop, it was held that the 
death of the workman sustained 
while he was riding a repaired cycle 
back to a customer’s house when run 
into by a motor omnibus and killed 
was not compensable since it did not 
arise “out of” the employment with- 


, 


t 


}—(1) Generally. 


in the Workmen’s Compensation Act. 
Leggett v. Gibbons, 85 L.J.K.B. 980, 
[1916] W.C.&I. 154. 


1. Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352. 


2. Cohen v. Birmingham Fabricat- 
ing Co., 139 So. 97, 224 Ala. 67; Atlas 
Linen Supply Co. vy. Industrial Com- 
mission, 180 N.E. 570, 348 Ill. 69; 
Newberry v. Industrial Commission, 
173 N.E. 472, 341 Ill. 554. 


[a] Employee’s belief immaterial. 
Atlas Linen Supply 
Co. v. Industrial Commission, 180 N. 
E. 570, 348 Ill. 69; Newberry v. In- 
dustrial Commission, 173 N.E. 472, 
3417 Til, 554. - (2) “Tnat a sales” man= 
ager who was killed while unload- 
ing steel against instructions of his 
employer deemed his act beneficial to 
the employer would not render the 
employer liable under the compensa- 
tion statute. Cohen .v. Birmingham 
Fabricating .Co., 1359 So.. 97, 224; Ala, 
67. 


3. Brotherton v. Jackson, 98 I.J. 
K.B. 76; [1929] W.C-&I. 13; ' Carter 
v. British (Thomson-Houston Co., 
137 L.T.Rep.N.S. (329, [1927] W.C.&L 
363; Altobelli v. Ellis & Son, 136 L. 
T.Rep.N.S. 602, [1927] W.C.&I. 117. 


4 Davies Vv. Gwauncaegurwen 
Colliery Co., [1924] 2 K.B. 651, [1924] 
W.C.&1. 268; Thomas vy. Pentremawr 
Colliery Co., 136 L.T.Rep.N.S. 208, 
[1927] W.C.&I. 218. 


5. Maryland Casualty Co. v. In- 
dustrial Accident Commission, 178 P. 
542, 39 Cal.App. 229; Cars v. Vickers, 


Ltd., 88 L.J.K.B. 408, [1919] W.C.& 
I. 84. 
[a] Illustrations.—(1) Where an 


employee, while driving an automo- 
bile with which he was not familiar 
and which was owned by a fellow 
employee, who accompanied him on 
business for his employer, was killed 
in a collision with an electric car, no 
injunction being laid upon them by 
their employer as to who should op- 
erate the machine or what kind 
should be used, it was held that de- 
cedent’s driving of the automobile un- 
der such circumstances was at most 
a mere act of negligence rather than 
willful misconduct, and that he was 
acting within the course of his em- 
ployment within the Workmen’s Com- 
pensation Act. Maryland Casualty 
Co. v. Industrial Accident Commis- 


Subsequent order. 
ployee while performing his duties it may be com- 
pensable notwithstanding the harm would not have 
occurred if an order which was issued subsequent 
thereto had been in fact issued prior to the accident 
and had been complied with.® 


Warning by fellow servant.” 
an employee while he is doing an act in violation of 
a warning by a fellow servant may, by reason of such 
violation, be rendered noncompensable.® 


[§ 460] (2) By: Fellow Servant. 
ience by fellow workmen of orders is as much one of 
the risks of a man’s employment as a defect in the 


orders or warnings where it does, not appear that 
the employee was in fact guilty of such violation.® 


Where harm befalls an em- 


Harm sustained by 


The disobed- 


sion, 178 P. 542, 39 Cal.App. 229. (2) 
Where a workman worked as a steel 
dresser near a bandsaw at which a 
young woman was employed, and 
helped her, at her request, to remove 
a blunt saw and put in a sharp one, 
and then to set her job, and in doing 
so overbalanced and was thrown 
against the saw and was injured, it 
was held under the evidence that the 
assistant foreman had told him to 
help the girl in any difficulty, and 
notwithstanding the testimony of the 
assistant foreman that he had told 
the girl to get the workman’s hélp 
only in cleaning sand off the cast- 
ings, and that if she was in diffieul- 
ties in connection with her’ work at 
the saw, she was to get a sawyer’s 
help, that the workman had been obey- 
ing the instructions. of the assistant 
foreman in helping the girl, and there- 
fore that. the accident arose out, of 
and in the course of the employment, 
so that the workman was entitied to 
compensation. Cars v. Vickers, Ltd., 
88 L.J-K.B..; 408, [1919] W.C.&1.- 84. 


6. Broadbent's Case, 134 N.B.: 632 
240 Mass. 449... Scoepasorva Conan 


{a] Illustrationm—Where it ‘was 
the duty of a Y. M. C. A. counter man 
to sell dormitory checks, candy; and 
other articles, and also keep an int 
closure clear, and while’ trying’ ‘to 
quell a disturbance and clear such in+ 
closure he received a blow which re+ 
sulted in cerebral hemorrhagé, causg+ 
ing his death, and although theré was 
evidence that his superior told him toe 
go back to his place behind the coun: 
ter, this was not until after he was 
struck, findings that he was acting 
within the scope of his employment, 
and that the risk of assault was a 
risk of such employment, were wart 
ranted. Broadbent’s’ Case, 134 N.E& 
632, 240 Mass. 449. : 


7. Violation of employer’s rule by 
fellow servant see infra § 460. 3 

8. Metropolitan Casualty Ins. Ca. 
of New York v. Dallas, 146 .S.E. 37, 
39 Ga.App. 38. 


_ [a] _Illustration.—Injury to a jan- 
itor taking hold of a live disconnected 
wire, not necessary as an emergency 
to save another employee or the em- 
ployer’s property, and in spite of the 
repeated warnings of a fellow em- 
ployee, was held not to have “arisen 
out of employment.” Metropolitan 
Casualty Ins. Co. of New York v. Dal- 
las, 146 S.H. 37, 39 Ga.Apn., 38. 
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mechanical appliances.® 
[§ 461] u. Unlawful Acts; 


9. Scott v. Payne Bros. Inc:, 89 A. 
927, 85 N.J.Law 446; Lynchburg 
Steam Bakery v. Garrett, (Va.) 171 
S.H. 493. Compare Geary v. Ginzler, 
6 B.W.C.C. 72, 108 L.T.Rep.N.S. 286 
(where there was evidence tending 
to show that the machine was started 
negligently by a coemployee). 


[a] Rule applied.—Where a boy 
with a gravel, shooter was on the em- 
ployer’s premises with a foreman’s 
knowledge, and in violation of a rule 
of the employer prohibiting loitering, 
and shot an employee in the eye it 
was held that the injury “arose out 
of and in course of employment.” 
Lynchburg Steam Bakery v. Garrett, 
(Va.) 171 S.E, 493. 


10. As statutory misconduct see 
infra § 480. 


Injury resulting from violation of 
employer’s rules also constituting 
violation of law see supra § 459. 


11. Cal.—Western Pac. R. Co, v. 
Industrial Accident Commission of 
California, 224 P..754, 193 Cal. 413. 


I11.—Union Colliery Co. v. Industrial 
Commission, 132 N.E. 200, 298 Ill. 561, 
23 A.L.R. 1150; Alexander v. Indus- 
trial Board, 117 N.E. 1040, 281 Ill. 201. 


Ind.—Cooper y. Hamner, (App.) ‘187 
N.E. 407; Rushville School Tp. v. 
Mock, 157 N.E. 366, 86 Ind.App. 307; 
Wood v. Snyder, 147 N.E. 314, 83 Ind. 
App. 31. 


Iowa.—Nester v. H. Korn Baking 
Co., 190 N.W. 949, 194 Iowa 1270. 


La.—Lemmler v. Fabacher, 139 So. 
683, 19 La.App. 144; Plick v. Toye 
Bros. Auto & Taxicab Co., 127 So. 
59, 13 La.App. 525; Sims v. Lake 
Charles Iron & Metal Co., 125 So. 464, 
12 La.App. 447. 


Me.—Kimball’s Case, 168 A, 871. 


Minn.—Moore y. J. A. McNulty Co., 
213 N.W. 546, 171 Minn. 75. 


[a] MTlustrations.—(1) Where one 
employed as a collector and messen- 
ger was struck by an automobile 
while riding an unlighted bicycle in 
violation of the law, such fact did not 
take him out of the “course of his 
employment” within the Workmen’s 
Compensation Act, although it consti- 
tuted negligence. Western Pac. 
Co. v.- Industrial Accident Commis- 
sion of California, 224 P. 754, 193 Cal. 
413. (2) If the injuries of deceased, 
attempting ‘to rescue ‘his employer’s 
horse from a ‘train, were received in 
the course of, and grew out of, his 
employment, compensation was prop- 
erly awarded under the Workmen’s 
Compensation Act, - notwithstanding 
his negligence in leaving the horse 
unhitched, in violation of a city or- 
dinance. Nester v. H. Korn Baking 
Co., 190 N.W. 949, 194 Iowa 1270. 
(3) Injury to a top cager at a coal 
mine while following his habit of 
riding on the cage with a loaded car 
to the top of the tipple for the pur- 
pose of. dumping the car, which he 
could have reached in safety by using 
a stairway, was held to arise out of 
and in the course of his employment 
within the Workmen’s Compensation 
Act, although in riding he violated 
Mining Act § 12 subd (b), such viola- 
tion being at most contributory negli- 
gence, and not a departure from the 


s; Violation of Stat- 
utes.1° Although there is authority to the effect that, 
harm which befalls a workman may be compensable 
notwithstanding the harm was sustained while the 
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employee was doing an act which was in violation of 


scope of his employment. Union Col- 
liery Co. v. Industrial Commission, 
132 N.E. 200, 298 Ill. 561, 238 A.L.R. 
1150. (4) That an employee engaged 
in unloading railroad cars violated a 
municipal ordinance in-going on cer- 
tain elevated railroad tracks was held 
not to preclude compensation for his 
death under the Workmen’s Compen- 
sation Act, where he went on the 
tracks with permission of a railroad 
employee. Alexander v. Industrial 
Board, 117 N.E. 1040, 281 Ill. 201. 
(5) That an employee was working 
on Sunday when fatally injured was 
immaterial to his widow’s right, to 
compensation where there was no 
showing that the misdemeanor which 
was thereby committed was the prox- 
imate cause of the accident. Cooper 
v. Hamner, (Ind.App.) 187 N.E. 407. 
(6) That a school hack driver vio- 
lated a statute which was intended 
for the protection of school children 
did not bar a claim for compensa- 
tion from the employer for the death 
of the driver. “Rushville School Tp. 
v. Mock, 157 N.E. 366, 86 Ind.App. 307. 
(7) That one, injured while driving a 
motor truck on a public highway for 
hire, had no chauffeur’s license, and 
was therefore guilty of a misdemean- 
or, was held not to preclude an award 
of compensation, under the work- 
men’s compensation act, in the ab- 
sence of a finding or evidence that 
injury was due to, or caused by, such 
misdemeanor where it appeared that 
his employment was not unlawful. 
Wood v. Snyder, 147 N.E. 314, 83 Ind. 
App. 31. (8) Violation of a traffic 
ordinance by an employee in operat- 
ing a truck at an excessive speed 
was held not to constitute a defense 
in the employee’s surviving mother’s 
suit for compensation for his death. 
Lemmler v. Fabacher, 139 So. 683, 19 
La.App. 144. (9) That a deceased 
taxicab driver failed to pull the flag 
of the meter as required by statute 
did not affect his status as an em- 
ployee so as to preclude an award 
of compensation for his death. Plick 
v. Toye Bros. Auto & Taxicab Co., 127 
So. 59, 13 La.App. 525. (10) That-a 
deceased taxicab driver was driving 
taxicab at excessive speed in viola- 
tion of a traffic ordinance would not 
defeat taxicab owner’s liability under 
the Compensation Act. Plick y. Toye 
Bros. Auto & Taxicab Co., supra. 
(11) That a truck driver, to avoid 
striking cattle, was proceeding on the 
left of a road in violation of the law 
when. injured did not prevent recoyv- 
ery of compensation for such injuries. 
Sims v. Lake Charles Iron & Metal 
Co., 125 So. 464, 12 La.App. 447. (12) 
The mere fact that an employee trav- 
eling on a motorcycle to make collec- 
tions for his employer had no opera- 
tor’s license at the time of a collision 
was held not to prevent recovery of 
compensation for the employee’s 
death. Kimball’s Case, (Me.) 168 A. 
871. (13) An employee’s violation of 
a statute and of an ordinance in at- 
tempting to board a train was held 
not to defeat a recovery of compen- 
sation for injuries sustained by him. 
Moore v. J..A. McNulty Co., 213 N.W. 
546, 171 Minn. 75. 


12. Bugh vy. Employers’ Reinsur- 
ance Corporation, 63 F.(2d) 36; Shof- 
fler v. Lehigh Valley Coal Co., 139 A. 
192, 290 Pa. 480; Mizzer v. Philadel- 


the law,!1 there is other authority to the effect that 
harm sustained by an employee may not be compen- 
sable when the harm occurs while the employee is 
doing an act which is in violation of law.** In any 


phia & Reading Coal & Iron Co., 137 
A. 126, 289 Pa. 73; McDevitt v. Check- 
er Cab.-Co., :136 A. 230, 288 Pa. 394; 
Curran v. Vang Const. Co., 133 A. 261, - 
286 Pa. 245; Beshenick vy. Pittsburgh 
Terminal Coal Corporation, 167 “A. 
416, 110 Pa.Super. 156; Foresi v. Hud- 
son Coal Cot, 161 A. 910, 106 Pa.Suver. 
307; Shott v. Hudson Coal Co., 16% A. 
909, 106 Pa.Super. 304 [aff 165 A. 853, 
310 Pa. 488]; Gima v. Hudson Coal 
Co., 161 A. 908, 106 Pa.Super. 288 [aff 
165 A. 850, 310 Pa. .480]; Whychulis 
v. Philadelphia & Reading Coal & Iron 
Co., 8 Pa.Dist.&Co. 78 


[a] Illustrations.—(1) Fatal inju- 
ries to a taxicab driver brought upon 
himself by criminal conduct in pro- 
voking an assault upon himself by 
an employee of a rival-company are 
not compensable. McDevitt v. Check- 
er Cab Co., 136 A. 230, 288 Pa. 394. 
(2) Death of a cook when killed by 
a superior in self-defense when at- 
tacked by deceased with a butcher 
knife was held not to be compensa- 
ble since deceased by his attack 
abandoned his employment and be- 
came a criminal, and this notwith- 
standing his death occurred while he 
was on his employer’s premises and 
during the hours of his regular em- 
ployment. Curran v. Vang Const. 
Co:., 183 (A. (261,286 “Pa. 245. (3) 
Where one emvloyed to “sprag’’ mine 
cars was killed in attempting to op- 
erate a mine locomotive, in direct 
violation of a statute making it a 
misdemeanor for anyone to operate 
machinery or cars in of about a mine 
without proper authority, it was held 
that his death was not compensable. 
Shoffler v. Lehigh Valley Coal Co., 
139 A. 192, 290 Pa. 480 (the court say- 
ing: “While the cause and time of 
his death were well within the act, 
and the place was not unreasonably 
far from the usual place of employ- 
ment, and deceased may have been 
endeavoring to further his master’s 
business, yet his act in setting the 
machinery in motion was a violation 
of the law, and forfeited the right. to 
compensation’’). (4) Death caused 
by striking a match in a gaseous sec- 
tion of a mine in violation of a min- 
ing law was held to be not compen- 
sable. Mizzer v. Philadelphia & 
Reading Coal & Iron Co., 137 A. 126, 
289 Pa. 73. (5) Injuries sustained by 
a bituminous miner when riding on 
a mine locomotive from his place of 
employment without the motorman’s 
knowledge and permission, and in 
violation of the mining laws, was 
held to be not compensable under 
the Compensation Law.. Beshenick vy. 
Pittsburgh Terminal Coal Corpora- 
tion, 167 A. 416, 110 Pa.Super. 156. 
(6) A timber man’s operation of a 
car on a gravity road. in a mine in 
vialation of law was held to preclude 
compensation for his death. Pokis 
v. Buck Run Coal Co., 1382 A. 795, 286 
Pa. 52. (7) Returning too soon to 
the scene of a supposed misfire of 
high explosives in a coal mine was 
held to be not compensable when such 
action constituted a*misdemeanor by 
statute. Shott v. Hudson Coal Co., 
161 A. 909, 106 Pa.Super. 304 [aff 165 
A. 853, 310 Pa. 488]; Gima v. Hud- 
son Coal Co., 161 A. 908, 106 Pa. 
Super, 288 [aff 165 A. 850, 310 Pa. 
480]. (8) Death of an_ oil-well 
manager without a pilot’s license 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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event, for compensation to be denied, it may be 
necessary that it appear that the employee had no- 
tice, at the time of the accident, of the law which 
it is claimed that he violated,13 and compensation 
will not, of course, be refused on the ground that 
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compensation.?9 


the injured employee was acting in violation of law 


where it does not appear that there was in fact a 


violation of law.14 


Unlawful acts of third persons.15 
ing to an employee may be compensable as arising 
out of his employment regardless of the lawfulness 
or unlawfulness of the acts of third persons caus- 


ing such injuries.*® 
[§ 462] v. Intoxication.17 


Although it is held 


In General. 


Injuries result- 


(71C: Se] oS ToL 


is due entirely to the intoxication of the employee,*® 
it has also been held that the mere fact that an em- 
ployee was somewhat intoxicated at the time that 
he sustained injuries will not preclude an award of 


[§ 463] w. Street and Highway Accidents—(1) 
Where an employee is, in the course 
of his employer’s business, required to use the public 
streets or highways and while so doing harm befalls 
him by reason of the risks or perils peculiar or in- 
cidental to the streets or highways, this constitutes 
what has come to be known as a “street accident” 


and, as such, may be compensable as an accident 


that compensation cannot be had when the accident 


while operating his own unlicensed 
airplane in violation of a penal stat- 
ute did not “arise in course of em- 
ployment” although he was acting at 
the time on the employer’s business. 
Bugh v. Employers’ Reinsurance Cor- 
poration, 68 F.(2d) 36. 


[b] Although all other elements 
essential to compensation are pres- 
ent, “course of employment’? may not 
include an act in violation of law. 
Gima v. Hudson Coal Co., 161 A. 903, 
106 Pa.Super. 288 [aff 165 A. 850, 310 
Pa. 480, and foll Shott v. Hudson 
Coal Co., 165 A. 853, 310 Pa. 488]. 


[ec] Negligence or lack of negli- 
gence held immaterial—wWhere an 
employee was injured in the perform- 
ance of an act in violation of law, 
negligence or lack of negligence may 
be immaterial. Shoffler vy. Lehigh 
Valley Coal Co., 139 A. 192, 290 Pa. 
484; Gima v. Hudson Coal Co., 161 
A. 903, 106 Pa.Super. 288 [aff 165 
A. 850, 310 Pa. 480, and foll Shott v. 
ore Coal Co., 165 A. 853, 310 Pa. 

{d] liability to criminal prosecu- 
tion immaterial.—(1) Although no 
criminal prosecution will lie for an 
act forbidden by law, injury while 
performing it may deprive an em- 
ployee of compensation. Gima _ v. 
Hudson Coal Co., 161. A. 903, 106 Pa. 
Super. 288 [aff 165 A. 850, 310 Pa. 
480, and foll Shott vy. Hudson Coal 
Co., 165 A. 858, 310 Pa. 488]. (2) Ac- 
cordingly, the impossibility of con- 
victing a bituminous miner of a mis- 
demeanor for riding on a mine loco- 
motive when injured has been held 
not to control the question of his for- 
feiture of compensation. Beshenick 
v. Pittsburgh Terminal Coal Corpora- 
tion, 167 A. 416, 110 Pa.Super. 156. 
(3) The mere fact that an anthracite 
coal miner could not be convicted of 
a misdemeanor for returning too soon 
to the scene of a supposed ‘‘misfire’’ 
in violation of a statute providing 
that such action constituted a misde- 
meanor did not render injuries sus- 
tained at the time of such action 
compensable. Gima vy. Hudson Coal 
Co., supra. 


13. See cases infra this note. 


[a] Sufficiency of notice.—Notice 
to an employee that violation of the 
anthracite mine law or rules was for- 
bidden by law was sufficient without 
notice that violation would be a mis+ 
demeanor. Gima v. Hudson Coal Co., 
161 A. 903, 106 Pa.Super. 288 [aff 165 
A. 850, 310 Pa. 480, and foll Shott v. 
Hudson Coal Co., 165 A. 858, 310 Pa. 
488]. bed 

[b] Use of high explosives.—Un- 
der statutory provisions requiring 
that the use of high explosives, other 
than gunpowder, be in accordance 
with special rules furnished by the 


z 


manufacturers and indorsed by offi- 
cial signature, together with other 
statutory provisions requiring that 
these rules be posted at conspicuous 
places at mines and collieries, and 
making it a misdemeanor for anyone 
employed around the mines to violate 
such rules, injury sustained by a 
mine employee who was injured when 
he returned to a misfire before the 
day following an explosion in viola- 
tion of one of such rules was_ held 
to be compensable where it did not 
appear that the rules were posted and 
duly authenticated. Labuck v. Mill 
Creek Coal Co., 141 A. 35, 292 Pa. 284. 


14 Makins vy. Industrial Acci- 
dent Commission, 247 P. 202, 198 Cal. 
698, 49 A.L.R. 411; Shaftic v. Com- 
monwealth Coal & Coke Co., 141 A, 
840, 293 Pa. 82. 


{a] Crime should not be lightly 
imputed to injured employee in order 
to support the theory that he went 
outside his line of employment to 
steal a watermelon when injured. 
Shockley vy. Morristown Produce & 
Ice Co., 11 S.W.(2d) 900, 158 Tenn, 
148. 


{[b] Employee acting in compli- 
ance with law.—(1) Injury to a news- 
paper carrier was held not to be in- 
flicted outside of his working district 
merely because at the time of the 
injury while he was riding his bi- 
cycle on a street bounding his district 
he was on the side of the street op- 
posite to that which he was required 
to use by the traffic laws, and his in- 
juries were accordingly held to be 
compensable. Makins v. Industrial 
Accident Commission, 247 P. 202, 198 
Cal. 698, 49 A.L.R. 411. (2) A coal 
miner, injured in the course of em- 
ployment in a nongaseous mine by a 
premature explosion because of fail- 
ure to tamp explosives solidly for 
the full length of the hole was held 
to be entitled to compensation, and a 
statute requiring such tamping in 
gaseous mines was held to be inap- 
plicable. Shaftic v. Commonwealth 
Coal & Coke Co., 141 A. 840, 293 Pa. 
82. 


15. Assaults as injuries arising 
out of and in the course of employ- 
ment when committed by: 


Coemployees see supra § 432. 
Third persons generally see supra § 
433. 


16. Foley v. Home Rubber Co., 99 
A. 624, 89 N.J.Law 474 [aff 102 A. 
1053, 91 -N.J.Law 323]. 


[a] Rule applied.— W here in 
1915, with his master’s knowledge, a 
traveling salesman, to visit the em- 
ployer’s London office, sailed on a 
British passenger steamer, and was 
killed when the steamer was sunk by 


which “arises out of” and “in the course of” the 


a German submarine, the accident 
was one in the, course of employment, 
irrespective of the lawfulness or un- 
lawfulness of the submarine attack. 
Foley v. Home Rubber Co., 99 A. 624, 
89 N.J.Law 474 [aff 102 A. 1053, 91 
N.J.Law 323]. 


_ 17. As statutory misconduct see 
infra § 483. 


18..§ Emery Motor Livery Co. v. In- 
dustrial Commission, 126 N.H. 143, 
291 Ill. 532; Nash vy. The Rangatira, 
ELST4 3. FCB 978.) er tie Vee 
Louisianaian, [1912] 2 K.B. 155; Mur- 
phy v. Cooney, [1914] 2 Ir. 76, 7 B.W. 
CC. 1062. 


[a] Extent of intoxication.—(1) 
An employee drinking liquor to such 
an extent he can no longer follow 
his employment, is not entitled to 
compensation for injury received 
while in that condition. King v. Ala- 
bam’s Freight Co., 298 P. 634, 38 Ariz. 
205; Emery Motor: Livery Co. v. In- 
dustrial Commission, 126 N.E. 143, 
291 Ill. 5382; Lefens v. Industrial Com- 
mission, 121 N.H. 182, 286 Ill. 32. (2) 
Thus, where a chauffeur was so in- 
toxicated that he could not follow his 
employment and was taken to the 
entrance of his employer’s garage and 
told to go home, was later found in 
an elevator in the garage building fa- 
tally injured, the accident did not 
“arise out of and in course of ‘the 
employment.” Emery Motor Livery 
Co. vy. Industrial Commission, supra. 


19. Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118. N.E. 767, 
282 Ill. 316; Kiernan v. Priestedt Un- 
derpinning Co., 157 N.-Y.S. 900, 171 
App.Div. 539; City Ice & Fuel Co. vy. 
ges cisehe 168 N.E. 475, 33 Ohio App. 


{a] Illustrations.—(1) The death 
of a driver, falling from. a wagon 
while returning from delivering a 
load of coal, was held to be compensa- 
ble although the driver was intoxicat- 
ed. City Ice & Fuel Co. v. Karlin- 
sky, 168 N.E. 475, 33 Ohio App. 42. 
(2) A workman was held to be injur- 
ed in the course of his employment, 
where he was leaving the place there- 
of after having reported for work, 
but having been excused therefrom 
because of his condition of intoxica- 
tion. Kiernan v. Priestedt Under- 
pinning Co., 187 N.Y.S. 900, 171 App. 
Div. 539. 


[b] Degree of intoxication.—“‘In- 
toxication Which does not incapaci- 
tate the employee from following his 
occupation is not sufficient to defeat 
the recovery of compensation, al- 
though the intoxication may be a 
contributing cause of the injury.” 
Hahnemann Hospital y. Industrial 
Board of Illinois, 118 N,E. 767, 771, 
282 Ill. 316. 


' 
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employment; 2° and under a compensation act pro- 
viding that compensation shall be paid under condi- 
tions specified in the statute if the injuries be sus- 
tained “upon the employer’s premises or elsewhere,” 
injuries resulting to employees required to be in the 
streets by risks common to the streets are compen- 


sable.?? 


[§ 464] (2) Injuries by Vehicles. 


20. Cal.—Western Pac. R. Co. v. 
Industrial Accident Commission of 
CaruliLonnia, 224. "Es 14, tos. Cal. 403. 


Conn.—Boulanger vy. First Nat. 


Stores, 163 A. 261, 115 Conn. 665; Mc- 


19 La.App. 


Culloch vy. Pittsburgh Plate Glass Co., 
140 A. 114, 107 Conn. 164. 


Ga.—New Amsterdam Casualty Co. 
v. Sumrell, 118 S.E. 786, 30 Ga.App. 
682. 


Idaho.—Zeier v. Boise Transfer Co., 
254 P. 209, 43 Idaho 549. 


Ind.—Capital Paper Co. vy. Conner, 
144 N.E. 474, 81 Ind.App. 545. 


La.—Kern v. Southport Mill, 141 
So. 19, 174 es ae [rev 1386 So. 225, 


~Mass.—Cook’s Case, 137 N.E. 733, 
243 Mass. 572, 29 A.L.R. 114, 


Mich.—Wilhelm y. Angell, Wilhelm 
& Shreve, 234 N.W. 433, 252 Mich. 648; 
Morse v. Port Huron & D. R. Co., 232 
N.W. 369, 251.-Mich. 309; Kunze v. De- 
troit. Shade Tree Co., 158 N.W. 851, 


“192 Mich. 435, L.R.AL1917A 252, 


Minn.—Bookman v. Lyle Culvert & 
Road Equipment Co., 190 N.W. 984, 
153 Minn. 479. 


Mo.—Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d) 128, 181, 325 
Mo. 677. 

__N.Y.—Katz v. Kadans, 134 N.E. 330, 
232 N.Y. 420. 


Tenn.—Central Surety & Insurance 


“Corporation v. Court, 36 S.W.(2d) 907, 


“162 Tenn. 477. 


Eng.—Dennis v. White & Co., 


1 £1917) A.C. 479, [1917] W.C.&I.. 247; 


Arkell v. Gudgeon, 87 L.J.K.B. 1104. 


' “The courts of Great Britain and a 


large majority of our sister states 
have consistently held that street 


accidents may arise out of and in the 
course of one’s employment.” 


Wahlig v. Krenning-Schlapp Grocer 


Co., supra. 


[a] Other statements.—(1) “If a 
servant in the course of his master’s 


“business has to pass along the pub- 


- 735, 


lic street, whether it be on foot or on 
a bicycle, or on an omnibus or car, 
and he sustains an accident by reason 
of the risks incidental to the streets, 
the accident arises out of as well as 
in the course of his employment.” 
Dennis v. A. J. White & Co., [1917] 
AiG. 479, 482, Ann.Cas.1917E 325 
[quot New Amsterdam Casualty Co. 
v. Sumrell, 118 S.E. 786, 790, 30 Ga. 
App. 682; Cook’s Case, 137 N.E. 733, 
243) -Mass.<, 57 2,.;29) ALR. 114% 
Wahlig v. Krenning-Schlapp Grocer 
Co., 29 S.W.(2d) 128, 131, 325 Mo. 677; 
Katz v. A. Kadans & Co., 134 N.E. 330, 
331,:232 N.Y. 420]... (2) “If the work 
of an employee or the performance of 
an incidental duty involves an ex- 
posure to perils of the highway, the 
protection of the Workmen’s Com- 
pensation Act extends to the em- 
ployee while he is passing along the 
highway in the performance of his 
duties.” New Amsterdam Casualty 
Co. v. Sumrell, supra. (3) ‘‘Where 
employees are compelled during the 
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general rule governing “street accidents,” ?* where 
the work of an employee requires that he be in the 
public streets or on the public highways harm which 
results to such employee from the presence or opera- 
tion of vehicles in the streets may constitute avn. 
accident arising out of and in the course of his em- 


ployment,?? although compensation may be denied 


Within the 


course of their employment to travel 
about the streets, it does not seem 
to us to be unreasonable to say that 
the danger of being struck by street 
cars, automobiles, and traffic of every 
description should be taken account 
of.” Kunze vy. Detroit Shade Tree 
Co., 158 N.W. 851, 852, 192 Mich. 435, 
L.R.A.1917A 252. (4) ‘The employ- 
ment being one in which the em- 
ployee was required to travel from 
place to place at the will of the em- 
ployer, the risks of such travel were 
distinctly incident to the employment 
itself.” Western Pac. R. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 224 P. 754, 756, 193 Cal. 413. 


[b] That hazard is common to ali 
in street immaterial.—‘It is imma- 
terial that the risk which caused the 
accident is one,whieh-.is shared by all 
members of the public using the 
streets under the like conditions.” 
Dennis v. A. J. White & Co., [1917] 
A.C. 479, Ann.Cas.1917E 325 [quot 
New Amsterdam Casualty Co. v. Sum- 
rell, 118 S.BE. 786, 790, 30 Ga.App. 682]. 
To same effect Capital Paper Co. v. 
Conner, 144 N.E. 474, 475, 81 Ind.App. 
545; Bookman v. Lyle Culvert & 
Road Equipment Co., 190 N.W. 984, 
153 Minn. 479, 481; Wahlig v. Kren- 
ning-Schlapp Grocer Co., 29 S.W.(2d) 
IZ ASS 325 Mow6? (en Kataiws A: 
Kadans & Co., 134 N.E. 330, 331, 232 
N.Y. 420. 

[ec] Accident must be of nature 
peculiar to use of street.—(1) “One 
of the elements necessary is: The 
accident must be of such nature that 
it is peculiar to the use of the street, 
otherwise there must be a causal 
connection between such accident and 
the performance of some service of 
the employment.” G. W. Opell Co. v. 
Phillips; 169° N.be.354; 356, 96 Ind: 
App. 552. (2) “If the work itself 
involves exposure to perils of the 
street .. . the employee passes 
along the streets when on his mas- 
ter’s occasions under the protection 
of the statute. . . . Cases may arise 
where one is hurt in the street, but 
where the risk is of a general nature, 
not peculiar to the street. Lightning 
strikes fortuitously in the street; 
bombs dropped by enemy aircraft do 
not expose to special danger persons 
in a street as distinguished from 
those in houses. . The danger 
must result from the place to make 
it a street risk, but that is enough 
if the workman is in the place by rea- 
son of his employment, and in the 
discharge of his duty to his employ- 


er.” Katz v. A. Kadans & Co., 134 N. 
BE. 330, 331, 232 N.Y. 420, 23 A.L.R. 
401 [quot Wahlig v. Krenning- 


Schlapp Grocer Co., 29 S.W.(2d) 128, 
131, 325 Mo. 677]. 


[d] Accident must be connected 
with employment.—Street accidents 
not connected with the employment 
will not justify an award of compen- 
sation. Wyatt v. Finley, 119 So. 469, 
9 La.App. 159 [rev on other grounds 
118 So. 874, 167 La. 161]; Carlstrom’s 
Case, 162 N.E. 893, 264 Mass. 493; 
Svmmonds y. King, 8 B.W.C.C. 189; 
Slade v. Taylor, 8 B.W.C.C. 65; Shel- 


where there is no causal connection between the ac- 


don v. Needham, 7 B.W.C.C. 471, 111 
L.T.Rep.N.S. 729; Greene y. Shaw, 
5 Baw .C: Cx bis: 


21. Texas Employers’ Ins. Ass’n 
v. aoe (Tex.Civ.App.) 29 S.W.(2d) 
524, 528. 


“Under the express terms of the 
statute . . . it is not necessary that 
such injuries should be sustained on 
the employer’s premises. The terms 
of the employment*may contemplate 
that the services rendered thereunder 
shall be rendered in part at least on 
premises other than those of the em- 
ployer, or by traveling on public 
streets and highways. An employee, 
while traveling along such public 
streets or highways, is in such cases 
discharging the duties of his employ- 
ment. The risks and hazards inci- 
dent thereto are encountered by him 
in order to perform the task assigned 
him by his employer, and accidental 
injuries sustained as a result thereof 
originate in the work or business of 
his employer and are sustained in the 
course of his employment.” Texas 
Employers’ Ins. Ass’n vy. Herron, su- 
pra. 


22. See supra § 463. 


23. Cal—San Bernardino County 
v. State Industrial Accident Commis- 
sion, 20 P.(2d) 673; Western Pac. R. 
Co. v. Industrial Acejident Commis- 
sion of California, 224 P. 754, 193 
Cal. 413; Globe Indemnity Co. v. In- 
dustrial Accident Commission, 171 P. 
1088, 36 Cal.App. 280; London & Lan- 
eashire Indemnity Co. v. Industrial 
Accident Commission, 170 P. 1074, 35 
Cal.App. 681. 


Colo.—Industrial Commission of 
Colorado v. Adtna Life Ins. Co., 174 P. 
589, 64 Colo. 480, 3 A.L.R. 1336. 


Conn.—Taylor v. St. Paul’s Univer- 
salist Church, 145 A. 887, 109 Conn. 
178; McDonald v..Gulf Refining Co. 
119 A. 222, 98 Conn. 286. 


D.C.—Standard Accident Ins. Co. v. 
Hoage, 62 App.D.C. 245, 66 F.(2d) 275. 


Ga.—Standard Acc. Ins. Co. v. Par- 
due, 146 S.E. 638, 39 Ga.App. 87; New 
Amsterdam Casualty Co. v. Sumrell, 
118 S.E. 786, 30 Ga.App. 682. 


Idaho.—Scrivner v. Franklin School 
Dist. No. 2 of Canyon County, 293 P. 
666, 50 Idaho 77; Zeier v. Boise Trans- 
fer Co., 254 P. 209, 43 Idaho 549. 


_ill.—Stevens v. Industrial Commis- 
sion, 179 N.E. 102, 346 Ill. 495, 81 A. 
L.R. 6388; Mueller Const. Co. v. Indus- 
trial Board of Illinois, 118 N.E. 1028, 
283 Ill. 148, L.R.A.1918F 891, Ann, 
Cas.1918E 808. 


Ind.—Capital Paper Co. v. Conner, 
144 N.E. 474, 81 Ind.App. 545; Con- 
sumers’ ‘Co: v. Ceislik, 121 N.S $32. 
69 Ind.App. 333. 


Kan.—Tierney v. 
PAP ein Corm220 


outhwestern Belk 
190,, 114 Kan. 


Ky.—Warfield Natural Gas Co. v. 
Muncy, 50 S.W.(2d) 5438, 244 Ky. 213; 
payee v. Main, 272 S.W. 736, 209 Ky. 


La.—Kern v. Southport Mill, 141 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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19, 174 Tia. 432 [rev 136 So. 225, 19 
La.App. 338]; Sears v. Peytral, 92 
So; 56155151 a. 971. 


Mass.—Pelletier’s Case, 
434, 269 Mass. 490; Cook’s Case, 137 
N.E. 7338, 243 Mass. 572, 29 A.L.R. 
114; Moran’s Case, 125 N.E. 591, 234 
Mass. 566; Keaney’s Case, 122 N.E. 
739, 232 Mass. 532. 


Mich.—Wearner v. West Michigan 
Conference of Seventh Day Advent- 
ists, 245 N.W. 802, 260 Mich. 540; 
Wiihelm v. Angell, Wilhelm & Shreve, 
234 N.W. 438, 252 Mich. 648; Olree v. 
White Star Refining Co., 232 N.W. 
702, 252 Mich. 33; Morse v. Port Hu- 
ron & D. R. Co., 232 N.W. 369, 251 
Mich. 399; Stockley v. School Dist. No. 
1 of Portage Tp., 204 N.W. 715, 231 
Mich. 523; Kunze v. Detroit Shade 
Tree Co., 158 N.W. 851, 192 Mich. 435, 
L.R.A.1917A. 252, 


Minn.—Austin v. Leonard, Crossett 
& Riley, 225 N.W. 428, 177 Minn. 503; 
Behr v. Soth, 212 N.W. 461, 170 Minn. 
278: Bookman vy. Lyle Culvert & Road 
Equipment Co., 190 N.W. 984, 153 
Minn. 479; Hansen v. Northwestern 
Fuel Co., 174 N.W. 726, 144 Minn. 105. 


Mo.—Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d) 128, 325 Mo. 
677. 


Neb.—Coster v. Thompson Hotel 
Co., 168 N.W. 191, 102 Neb. 585. 


N.J.—Zabriskie v. Erie R. Co., 92 A. 
$85, 86 N.J.Law 266, L.R.A.1916A 315, 


N.Y.—Gillette v. Rochester Vulcan- 
ite Paving Co., 230 N.Y.S. 647, 224 
App.Div. 319 [aff 164 N.E. 602, 249 
Wey. Ss: -608.15 “Gibbs v.2 ." Ht. “Macy 
& Co.- 2142 Niuy-S. 428) 214 App. Div. 
335 [aff 152 N.H. 423, 242 N.Y. 551]; 
Putnam v. Murray, 160 N.Y.S. 811, 174 
App.Div. 720; Miller v. Taylor, 159 N. 
Y.S. 999, 173 App.Div. 865. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Herron, (Civ.App.) 29 S.W.(2d) 524. 


Utah.—Chandler v. Industrial Com- 
mission of Utah, 184 P. 1020, 55 Utah 
213, 8 A.L.R. 930. 


Wash.—Hilding v. Department of 
Labor and Industries, 298 P. 321, 162 
Wash. 168. 


Wis.—Columbia County Highway 
Commission v. Peterson, 230 N.W. 40, 
201 Wis. 301; Atna Life Ins. Co. v. 
pe puceeke: 213 N.W. 292, 192 Wis. 

74. 


Eng.—Dennis v. White, [1917] A.C. 
479, {1917] W.C.&I. 247. 


“Tt is a well-established rule of law 
in compensation cases that, where an 
employee in the performance of his 
duties as a traveling salesman is re- 
quired to use the streets of a city, 
such streets become his place of work, 
and the hazard incident to travel 
thereon, including the danger of com- 
ing in contact with moving street 
ears, is a danger incident to his em- 
ployment.” Capital Paper Co. v. Con- 
ner, 144 N.E. 474, 475, 81 Ind.App. 545 
[quot Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d)-128, 131, 325 
Mo. 677]. 


[a] Tllustrations.—(1) Deputy 
registrar of voters, struck by an auto- 
mobile while on the street en route to 
consult a deputy city clerk who had 
assigned her to duty, was held to have 
sustained injuries in “course of em- 
ployment.” San Bernardino County 
vy. State Industrial Accident Commis- 
sion, (Cal.) 20 P.(2d) 673. (2) The 
death of a collector and messenger 
occurring when he was struck by an 
automobile in the street as he was 
riding his bicycle toward his employ- 
er’s office was held to be one to which 
he was peculiarly exposed by reason 
of his employment in the streets and, 
as such, was an accident arising out 


"(11 C. J.—48] 
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of and in the course of his employ- 
ment. Western Pac. R. Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 224 P. 754, 193 Cal. 413. (3) 
Where one employed as a bookkeeper 
and clerk crossed a public street to 
mail a letter written for his employer 
according to custom and was injured 
by an automobile driven by a third 
party, the injury arose out of the em- 
ployment. Globe Indemnity Co. v. In- 
dustrial Accident Commission, 171 P. 
1088, 36 Cal.App. 280. (4) Injuries 
sustained by a minister when he was 
struck by an automobile on his way 
to see a statue while on a sight-see- 
ing trip was held to be compensable 
as “arising out of employment,” 
whereby he was required by his 
church, as an employer, to obtain ma- 
terials for lectures. Taylor v. St. 
Paul’s Universalist Church, 145 A. 
887, 109 Conn. 178. (5) Injury to a 
special policeman when struck by an 
automobile on the street, while on his 
way to headquarters to report for du- 
ty, as required by orders, was held 
to “arise out of and in course of his 
employment” as being incident there- 
to. Lake v. City of Bridgeport, 128 
A. 782, 102 Conn. 337. (6) Where a 
night watchman of a plant, who had 
been told by the superintendent to 
feed a dog kept at the plant as a 
watchdog, was struck by a street car 
while crossing the tracks on his way 
to a restaurant to get food for the 
dog, the injury arose “out of and in 
the course of his employment,” with- 
in the Workmen’s Compensation Act. 
McDonald v. Gulf Refining Co., 119 
A. 222, 98 Conn. 286. (7) The busi- 
ness agent of a labor union, fatally 
injured in an automobile accident 
while returning from an investigation 
of labor conditions, which required 
that he travel between various shops 
in various cities, was held to have 
sustained such injuries ‘arising out 
of and in course of employment.” 
Standard Accident Ins. Co. v. Hoage, 
62 App.D.C. 245, 66 F.(2d) 275. (8) 
Compensation for the death of auto- 
mobile salesman killed while en route 
to demonstrate an automobile which 
got out of control was held to be au- 
thorized. Standard Acc. Ins. Co. v. 
Pardue, 146 S.E. 638, 39 Ga.App. 87. 
(9) An automobile collision, injuring 
a teacher proceeding to the residence 
of the chairman of the board of trus- 
tees to make a customary report, was 
held to have occurred during employ- 
ment, justifying compensation. 
Scrivner v. Franklin School Dist. No. 
2 of Canyon County, 293 P. 666, 50 
Idaho 77. (10) Death of an employee 
when struck by an automobile while 
returning from an errand for employ- 
er was held to be compensable as an 
accident which “arose out of and in 
course of employer’s business.”’ Ste- 
vens v. Industrial Commission, 179 N. 
BE. 102, 346 Ill.. 495, 81 A.L.R. 638. 
(i1) Injury to a construction com- 
pany’s foreman in an automobile col- 
lision, when going to a public tele- 
phone to order materials required on 
outside work, was held to be com- 
pensable as an accident which arose 
out of his employment. Mueller 
Const. Co. v. Industrial Board of Il- 
linois, 118 N.H. 1028, 283 Ill. 148, L.R. 
A.1918F 891, Ann.Cas.1918E 808. (12) 
Where the duties of an employee of 
a transfer company required that he 
be in the streets and he was killed 
when struck by an automobile as he 
was riding his bicycle in the streets, 
it was held that this death was com- 
pensable as one arising out of and in 
the course of the employment. Zeier 
v. Boise Transfer Co., 254 P. 209, 48 
Idaho 549. (13) Where a traveling 
salesman was required to use city 
streets, they become his place of 
work, and hazard incident to travel 
thereon, including the danger of 
coming in contact with moving street 
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cars, was held to be a danger “inci- 
dent to employment,’ within_ the 
workmen’s compensation act. Capi- 
tal Paper Co. v. Conner, 144 N.E. 474, 
81 Ind.App. 545. (14) Where an em- 
ployee engaged in hauling coal, upon 
discovering that no chute with which 
to unload the coal on a particular trip 
had been placed on his wagon, went 
to a nearby saloon and telephoned to 
his master’s office, and was struck by 
a passing automobile while in the act 
of mounting his wagon after he re- 
returned, he was held to have been 
injured by an accident “arising out 
of and in the course of his employ- 
ment” within the Workmen’s Compen- 
sation Act. Consumers’ Co. v. Ceis- 
lik, 121 N.E. 882, 69 Ind.App. 333. 
(15) Where a telephone company em- 
ployee was injured while on a high- 
way cranking an automobile which 
was then being used by the injured 
employee and another in hunting for 
“trouble” on the employer’s telephone 
lines which were strung along the 
highway, it was held that the injury 
was incurred within the zone of 
danger in doing such work and was, 
therefore, compensable. Tierney v. 
Southwestern Bell Telephone Co., 220 
P. 190, 114 Kan. 706. (16) The death 
of a teamster who was killed by a 
truck while he was crossing a road 
to put his team in the shade was held 
to be compensable as “arising out of 
and in course of employment.” War- 
field Natural Gas Co. v. Muncy, 50 
S.W.(2d) 543, 244 Ky. 213. (17) In- 
jury to an employee who was struck 
by an automobile, while in the streets 
on an errand for his master, was a 
direct and absolute result of risk rea- 
sonably incident to employment and 
was an accident “arising out of em- 
ployment,” within the Workmen’s 
Compensation Act. Palmer v. Main, 
272 S.W. 736, 209 Ky. 226. (18) In- 
juries sustained by a pipe fitter of a 
cotton oil mill when he was struck 
by an automobile in the streets as 
he was returning to the mill from 
outside work was held to be compen- 
sable as a street accident. Kern v. 
Southport Mill, 141 So. 19, 174 La. 
432 [rev 136 So. 225, 19 La.App. 338]. 
(19) Where an employee going with 
others for a piece of granite was ex- 
pected to ride on a motor truck of 
the employer in order to reach the 
granite shop with the others, an ac- 
cident while riding on the truck in 
which the employee’s legs, which 
were hanging over the side of the 
truck, were injured as the truck 
passed close to a fire plug in the 
street, was held to arise out of the 
employment within the Employers’ 
Liability Act. Sears v. Peytral, 92 So. 
561, 151 La. 971. (20) Where an in- 
surance solicitor and collector, work- 
ing on salary and commission, and 
instructed to visit the home office on 
a specified day of each week to make 
a report and pay over his collections, 
was injured as he was alighting from 
a street car when his foot caught and 
he was dragged some distance, it was 
held that the injury occurred in the 
“course of his employment” where it 
appeared that the injury occurred 
while he was going to the home office 
to make his report. Cook’s Case, 137 
N.E. 733, 243 Mass. 572, 29 A.L.R. 114. 
(21) A solicitor and collector for a 
life insurance company, fatally in- 
jured by a street car when running 
across the street to take a car, was 
held to be injured in the course of his 
employment, within the Workmen’s 
Compensation Act since his necessary 
use of street cars in his employment 
exposed him to dangers not too re- 
mote in their causative relation to 
the employment. Moran’s Case, 125 
N.E. 591, 234 Mass. 566. (22) Where 
a delivering teamSter left his wagon 
to collect receipts pertaining to his 
work, which had been in his hat blown 
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from his head by the wind, and was 
struck and fatally injured by an au- 
tomobile as he was attempting to re- 
cover his hat, it was held that the in- 
jury arose “out of his employment,” 
within the Workmen’s Compensation 
Act. Keaney’s Case, 122 N.B. 739, 232 
Mass. 532. (23) Where the pastor of 
a church was struck by an automo- 
bile, after alighting from a street car 
as he was on his way to an evening 
meeting at the home of a parishioner, 
as required by his duties, he was held 
to have received the fatal injuries 
which he sustained while performing 


duties “arising out of and in course | 


of employment.” Wearner v. West 
Michigan Conference of Seventh Day 
Adventists, 245 N.W. 802, 260: Mich. 
540. (24) Injury and death of a 
construction supervisor and solicitor 
employed by an architectural and 
engineering corporation when his au- 
tomobile was struck by a train at a 
highway crossing as he was returning 
home from a school board meeting 
with reference to the construction 
of a school by his employer, was held 
to arise out of and in the course of 
his employment since the accident 
was a peculiar peril of the street or 
highway to which the nature of his 
work exposed him. Wilhelm v. An- 
gell, Wilhelm & Shreve, 234 N.W. 433, 
252 Mich. 648. (25) Where a land- 
scape gardener employed by an oil 
company was required to use the 
highways and was injured in a rail- 
road crossing accident on his way 
home after work at a distant point, 
it was held that this was a street 
accident and was, therefore, compen- 
sable as one arising out of and in 
the course of the employment. Olree 
v. White Star Refining Co., 232 N.W. 
702, 252 Mich. 33. (26) Where an em- 
ployee making a bank deposit for his 
employer on a Saturday night was 
struck by an automobile while cross- 
ing a street, it was held that the in- 
jury “arose out of and in course of 
employment.” Morse v:: Port Huron 
& D. R. Co., 232 N.W. 369, 251 Mich. 
309. (27) Where a school teacher 
was killed in an automobile accident, 
while on her way to attend a teachers’ 
institute ata distance of twelve miles 
from the school where she was regu- 
larly employed, such school being clos- 
ed on the particular day te permit the 
teacher to attend, and she was paid 
her regular salary while attending, 
and instructed to attend the institute, 
it was held that the accident ‘arose 
out of and in course of employment.” 
Stockley v. School Dist. No. 1 of Port- 
age Tp., 204 N.W. 715, 231 Mich. 523. 
(28) Where the duties of an employee 
as a tree trimmer and planter com- 
pelled him to travel about the streets 
from place to place, an injury to him 
through being struck by an automo- 
bile while waiting to take a street 
ear in order to reach a place where 
he was to inspect a job in the course 
of his employment arose out of the 
employment. Kunze v. Detroit Shade 
Tree Co., 158 N.W. 851, 192 Mich. 435. 
(29) Where an employee was required 
to do both farm and industrial work, 
his death, which occurred when the 
truck on which he was riding from 
~the farm toward his employer’s plant 
was struck at a railroad crossing, 
was held to be compensable as an ac- 
cident arising out of and in the course 
of his employment. Austin v. Leon- 
ard, Crossett & Riley, 225 N.W. 428, 
177 Minn. 508. (30) Injury to a city 
fireman by the automobile of the 
chief of the fire department while in 
the streets was held to arise out of 
and in course of employment. Behr 
y. Soth, 212 N.W. 461, 170 Minn. 278. 
(31) Where an office clerk was re- 
quired to go into, the street to mail 
jJetters, injuries sustained when she 
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was struck by an automobile as she 
crossed the street to mail letters was 
held to be compensable as a street 
risk. Bookman y. Lyle Culvert & 
Road Equipment Co., 190 N.W. 984, 
153 Minn. 479. (32) Injury to a laun- 
dry company’s employee, when struck 
by an auto truck while he was in 
the streets carrying a bag of laundry 
which he forgot when on his route 
with his wagon, was held to be an in- 
jury which arose from a street risk, 
and one which arose out of his em- 
ployment within the Workmen’s Com- 
pensation Act. Hansen vy. Northwest- 
ern Fuel Co., 174 N.W. 726, 144 Minn. 
105. (33) Where the automobile 
which a salesman and collector was 
driving along a street was struck by 
a train at a railroad crossing as he 
was going to make a customary call 
and to make a collection from a reg- 
ular customer, and the salesman was 
killed, it was held that this was a 
street accident and therefore arose 
out of and in the course of his em- 
ployment. Wahlig v. Krenning- 
Schlapp Grocer Co., 29 S.W.(2d) 128, 
3825 Mo. 677. (34) Where a workman 
was injured by collision with a street 
car while on his way for materials to 
be used in his work, the ordering and 
procuring of which was a common in- 
cident of his duties, it was held that 
he was injured “by, accident arising 
out of and in @oursé of employment” 
within the Workmen’s Compensation 
Act, so that his dependents were en- 
titled to compensation. Coster v. 
Thompson Hotel Co., 168 N.W. 191, 
102 Neb. 585. (35) Where the condi- 
tions of the employment required the 
employee to cross a street where he 
was struck by an automobile, the in- 
jury arose out of the employment. 
Zabriskie v..Erie R. Co., 92 A. 385, 
86 N.J.Law 266, L.R.A.1916A 315. 
(86) The risk of injury by a passing 
automobile was held to be one of the 
risks of his employment to an em- 
ployee constructing a highway so that 
harm which occurred to an employee 
who was engaged in repairing the 
shoulders of a highway when struck 
by an automobile as he crossed the 
highway was held to be compensable 
as an accident which arose out of 
and in the course of his employment. 
Gillette v. Rochester Vulecanite Pav- 
ing Co., 230 N.Y.S. 647, 224 App.Div. 
319 [aff 164 N.B.: 602, 249 N.Y. 608]. 
(37) Injury to a teamster whose du- 
ties included the loading of his wag- 
on, through stepping on a board con- 
taining a rusty nail as he was getting 
up into his wagon while working for 
his employer in carrying dirt from 
the city streets, arose out of his em- 
ployment. Putnam v. Murray, 160 N. 
VS) 811 ia cApp. Divil 72056 38), Yin= 
jury to a driver of a motor express 
truck through being struck by an au- 
tomobile while crossing the street on 
foot to deliver a package. arose out 
of employment. Miller v. Taylor, 159 
INS Yas O09; etl pps Dive SGon Ga(ooD 
A nonplant worker traveling the pub- 
lic streets on her way to do an er- 
rand or perform a service for the 
employer, was within the protection 
of the Workmen’s Compensation Law, 
when struck by a motorcycle as she 
crossed a street. Gibbs v. R. H. Macy 
& Co., 212 N.Y.S. 428, 214 App.Div. 
3385 [aff 152 N.H. 423, 242 N.Y. 551]. 
(40) Where a butcher’s delivery boy 
on his way from his residence to a 
garage to get his employer’s automo- 
bile, used in making deliveries, was 
injured and died when bitten by a dog 
in a street while making delivery of 
meat for his employer, which was 
undelivered the evening before, the 
injury arose ‘out of the employment” 
this was held to arise out of the em- 
ployment as a risk of the street. 
Chandler v. Industrial Commission of 
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Utah, 184 P. 1020, 55 Utah 213, 8 A. 
L.R. 930. (41) Death of a member 
of a road crew when in collision with 
a train while testing out a foreman’s 
automobile which was used in con- 
nection with the deceased employee’s 
work was held to have been incurred 
while performing services “growing 
out of and incidental to deceased’s em- 
ployment.” Columbia County High- 
way Commission v. Peterson, 230 N. 
W. 40, 201 Wis. 301. (42) Injury toa 
salesman and collector riding a bi- 
cycle about the streets may arise out 
of the employment. Pierce v. Provi- 
dent Clothing, etc., Co., [1911] 1 K.B. 
997, 4 B.W.C.C. 242; McNeice v. Sing- 
er Sewing Mach. Co., 4 B.W.C.C. 351, 
[1911] S.C. 12. (43) Where an em- 
ployee was sent on an errand by his 
employers through the streets of Lon- 
don, and was directéd to ride a bicycle 
belonging to his e loyers, When he 
came into collision With a motor car, 
and was injured, itwas held that the 
accident arose out of his employment, 
and that he was entitled to compen- 
sation. Dennis v. White, [1917] A.C. 
479, [1917] W.C.&I. 247. 


[b] Overturning of automobile.— 
(1) An employee who, as an engineer, 
whenever his employer secured a con- 
tract for installation of machinery, 
was required to go to the place for 
assembling same, was a “traveling 
employee,’ entitled to compensation 
under the Workmen’s Compensation 
Act for injuries on a public highway 
when the automobile in which he was 
riding overturned while he was trav- 
eling in course of employment in the 
automobile. London & lJancashire 
Indemnity Co. v. Industrial Accident 
Commission, 170 P. 1074, 35 Cal. App. 
681. (2) Where the foreman of a 
construction company was instructed 
after completion of a building to take 
charge of another building in anoth- 
er state, and, having Missed the reg- 
ular stage, accepted an invitation to 
travel in a private automobile, and 
was killed when the automobile over- 
turned on the highway, his depend- 
ents were entitled to compensation 
under the Workmen’s Compensation 
Act. Industrial Commission of Colo- 
rado v. Aitna Life Ins. -Co., \174P. 
589, 64 Colo. 480, 3 A.L.R. 1336. (3) 
Where a salesman was expected to 
travel by automobile, and at times by 
night, if, while so traveling on em- 
ployer’s business, he ran into a dog. 
upsetting the car and sustaining in- 
juries from which he died, a finding 
was warranted that the accident arose 
out of and in the course of employ- 
ment, within the Workmen’s Compen- 
sation Act. New Amsterdam Casual- 
ty Co. v. Sumrell, 118 S.E. 786, 30 Ga. 
App. 682. (4) Where a salesman of 
a wholesale fruit and produce dealer, 
having a designated territory in 
which to solicit orders with his own 
automobile for which the employer 
purchased gasoline and oil, was di- 
rected by his employer to give the 
employer’s son instructions in driv- 
ing the salesman’s automobile and 
while the son was, in pursuance of 
such directions, permitted to operate 
the autoniobile it skidded on a snow 
covered street and turned over, kill- 
ing the salesman, it was held that his 
death arose out of and in the course 
of his employment since the skidding 
of the automobile under the circum- 
stances could be regarded as an ordi- 
nary risk of the street. Pelletier’s 
Case, 169 N.E. 434, 269 Mass. 490. 
(5) Where an employee who, having 
gone to another city on his employer's 
business, was properly returning on 
a highway through another state 
when the automobile in which he was 
riding overturned, it was held that 
the resulting injuries occurred within 
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cident and the employment.?* 


[§ 465] (3) Slipping, Tripping, and Falls; Fall- 
ing Objects. Within the application of the doctrine 
governing “street accidents,” 25 it is held that when 
an employee is, by reason of his employment, exposed 


the ‘scope and course of employ- 
ment,” justifying compensation. 
Hilding v. Department of Labor and 
Industries, 298 P. 321, 162 Wash. 168. 
(6) Injuries to a traveling salesman 
of an automobile company traveling 
in an automobile when it overturned 
were held to grow “out of” his em- 
ployment so as to justify an award 
of compensation. A‘tna Life Ins. Co. 
seer ea 213 N.W. 292, 192 Wis. 


24. Morse’s Case, 170 N.E. 60, 270 
Mass. 276; Wamboldt’s Case, 163 N. 
BE. 910, 265 Mass. 300; Carlstrom’s 
Case, 162 N.E. 893, 264 Mass. 493; 
In .re Colarullo,. 155.N.}E..,' 425, . 258 
Mass. 521, 51 A.L.R. 508; Hornby’s 
Case, 147 N.E. 577, 252 Mass. 209; 
Levchuk v. Krug Cement Products 
Co., 225 N.W. 559, 246 Mich. 589; 
Sichterman v, Kent Storage Co., 186 
N.W. 498, 217 Mich. 364, 20 A.L.R. 
309; De Voe v. New York State Rys., 
113 N.E. 256, 218 N.Y. 318; Read v. 
Baker, [1916] 1 K.B. 927, [1916] W.C. 
& I. 133. 


[a] Illustrations.—(1) An auto- 
mobile salesman’s death in an auto- 
mobile accident which was due to the 
excessive speed of his car did not 
“arise out of or in course of employ- 
ment.” Morse’s Case, 170 N.E. 60, 270 
Mass. 276. (2) Fatal injury to a 
steamfitter in a collision on a high- 
way while on a trip for his master, 
although arising in the course of em- 
ployment, was held not to “arise out 
of” the employment. Wamboldt’s 
Case, 163 N.E. 910, 265 Mass. 300. 
(3) Where an employee was left to 
guard an automobile in which he had 
ridden on his employer’s business, 
and crossed a street and was struck 
by another automobile, the injury did 
not arise out of employment since 
there was no causal connection be- 
tween his employment of guarding 
the automobile and _ crossing the 
street. Carlstrom’s Case, 162 N.E. 
893, 264 Mass. 493. (4) Injury to a 
golf club employee by an automobile 
on the street was held not to be com- 
pensable as arising out of employ- 
ment. In re Colarullo, 155 N.B. 425, 
258 Mass. 521, 51 A.L.R. 508. (5) In- 
jury to a watchman, while going from 
his employer’s place of business to 
police headquarters to be sworn as a 
special officer, from being struck by 
an automobile in a public street, was 
held not to be compensable as “aris- 
ing out of” the employment. MHorn- 
by’s Case, 147 N.E. 577, 252 Mass. 
209. (6) Loss of an eye by reason of 
a bird flying through the windshield 
of a truck in which an employee was 
directed to ride to work was held not 
to be compensable as “arising out of 
employment.” Levchuk v.-Krug Ce- 
ment Products Co., 225 N.W. 559, 246 
Mich. 589. (7) Where a traveling 
salesman covering his territory ‘by 
automobile left his own car while on 
the highway for the purpose of offer- 
ing assistance to another traveler, 
and was struck by another automo- 
bile, the accident did not arise out 
of the employment within the Work- 
men’s Compensation Act. Sichter- 
man v. Kent Storage Co., 186 N.W. 
498, 217 Mich. 364, 20 A.L.R. 309. (8) 
The death of a motorman from in- 
juries, received from an automobile 
running near the curb as he was hur- 
rying from his employer’s car barn to 
catch a car of the company to take 
him to have his watch tested, in com- 
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to the perils peculiar to the streets, harm, sustained 
by such employee by reason of his slipping, tripping, 


pliance with a requirement of his em- 
ployment, did not result from acci- 
dental injury arising out of the course 
of his employment within the Work- 
men’s Compensation Act. De Voe v. 
New York State Rys., 113 N.E. 256, 
218 N.Y. 318. (9) Accidental injury 
to a claimant in a collision while he 
was returning from a specialist who 
treated him for a prior industrial in- 
jury was held as a matter of law not 
to arise “out of, or in course of em- 
ployment” where it appeared that 
claimant was regularly employed in 
the employer’s cotton gin. Farmers’ 
Gin Co, v. Cooper, 294 P. 108, 147 Okl. 
29. (10) Where a solicitor’s clerk 
had to attend once a week a justices’ 
court, which was ten miles distant 
from his employer’s office, and he 
went to and returned from ‘these 
courts sometimes by train and some- 
times by his bicycle, and where his 
train fares were office expenses al- 
though he used his bicycle with the 
knowledge and without the disap- 
proval of his employer, where, in re- 
turning from a court on his bicycle, 
he was run into by a motor car and 
killed it was held that the accident 
did not arise ‘out of’’ his employ- 
ment. Read v. Baker, [1916] 1 K.B. 
927, [1916] W.C.&I. 133. 


25. See supra § 463. 


26. Conn.—McCulloch v. _ Pitts- 
burgh Plate Glass Co., 140 A. 114, 107 
Conn. 164. 


D.C.—New Amsterdam Casualty Co. 
v. Hoage, 61 App.D.C. 306, 62 F.(2d) 
468 [cert den 53 S.Ct. 400, 288 U.S. 
608, 77 L.Ed. 982]. 


Idaho.—Logue Vv. Independent 
School Dist. No. 38, Ada County, 21 
P.(2d) 584. 


Mass.—Mannix’s Case, 163 N.E. 171, 
264 Mass. 584; Cook’s Case, 137 N.E. 
733, 243 Mass. 572,29 A.L.R. 114. 


Mich.—Favorite v. Kalamazoo State 
Hospital, 214 N.W. 229, 238 Mich. 566. 


Minn.—Johnston v. W. S. Nott Co., 
236 N.W. 466, 183 Minn. 309. 


N.Y.—Redner v. H. C. Faber & Son, 
167 N.Y.S. 242, 180 App.Div. 127 [aff 
119 N.E. 842, 223 N.Y. 379]; Wilbur 
v. Fonda, J. & G. R. Co., 208 N.Y.S: 
336, 208 App.Div. 249. 


Tenn.—Central Surety & Insurance 
Corporation v. Court, 36 S.W.(2d) 907, 
162 Tenn. 477. , 


Wis.—Schroeder & Daly Co. v. In- 
dustrial Commission of Wisconsin, 
173 N.W. 828, 169 Wis. 567. 


Eng.—Arkell v. Gudgeon, 87 L.J.K. 
B. 1104, [1918] W.C.&I. 333; White v. 
Avery, 53 Sc.L.Rep. 122. 


[a] Tllustrations.—(1) Where the 
duties of a street car conductor in 
making a report of the day’s receipts 
required that he be exposed to the 
perils of the street in making a spe- 
cial trip from his home to his em- 
ployer’s office, injuries sustained 
when he slipped and fell in the street 
were held to be compensable as an 
injury arising out of and in the 
course of his employment. Wilbur v. 
Honda, J. & G.’R. Co.,-203' N.Y.S. 336; 
208 App.Div. 249. (2) The death of 
a traveling salesman resulting from 
his falling on ice in the street was 
held to be compensable as a street 
accident. McCulloch v. Pittsburgh 
Plate Glass Co., 140 A. 114, 107 Conn. 


or falling, while he is in the streets or on the high- 
way where the nature of his work requires that it be 
performed, may be compensable as an injury aris- 
ing out of and in the course of his employment.?°® 


164. (3) Fatal injury to a newspaper 
solicitor due to stumbling, slipping, 
or sudden dizziness while crossing a 
street, resulting in a fractured skull, 
was held to “arise out of’ as well as 
“in course of” his employment. New 
Amsterdam Casualty Co. v. Hoage, 61 
App.D.C. 306, 62 F.(2d) 468 [cert den 
53 S.Ct. 400, 288 U.S. 608, 77 L.Ed. 
982]. (4) A school teacher’s fall on 
a slippery sidewalk while she was 
going to her schoolhouse to begin her 
duties, to return a book, and while 
watching the childen’s conduct as re- 
quired by, school rules, was held to 
be compensable as “arising out of and 
in course of employment.” Logue v. 
Independent School Dist. No. 33, Ada 
County, (Idaho) 21 P.(2d) 534. (5) 
Injury to an employee slipping in the 
street when alighting from an au- 
tomobile, which he had been using in 
his employer’s business, arose out of 
employment. Mannix’s Case, 163 N.E. 
171, 264 Mass. 584. (6) Where an in- 
surance collector and solicitor had 
been instructed to visit the home of- 
fice each Thursday, to make a report 
and turn over collections, and while 
going to the home Office for that :pur- 
pose was injured by slipping on the 
steps of a street car, a finding was 
warranted that the injury arose out 
of the employment, within the Work- 
men’s Compensation Act. Cook’s 
Case, 187 N.E. 738, 243 Mass. 572; 29 
A.L.R. 114. (7) Injuries sustained 
by a hospital nurse when she slipped 
and fell on an icy sidewalk while she 
was going off duty from the hospital 
to the nurses’ home was held to be 
compensable under the doctrine of the 
street accident cases. Favorite v. 
Kalamazoo State Hospital, 214 N.W. 
229, 238 Mich. 566. (8) Injuries. sus- 
tained by a salesman from slipping 
on a street while returning to his em- 
ployer’s place of business was held 
to be a “‘street accident” and to arise 
out of the employment. Johnston y. 
W. S. Nott Co., 236 N.W. 466, 183 
Minn. 309. (9) Where an employee, 
working in a trunk factory was di- 
rected by his employer to go to an- 
other factory across the street to let- 
ter a trunk, and received fatal inju- 
ries from slipping on snow and ice 
while returning, it was held that he 
was killed by an accident arising out 
of his employment. Redner v. H. C. 
Faber & Son Co., 119 N.E. 842, 223 N. 
Y. 379. (10) Injuries to a Sunday 
school board employee, sustained in 
a fall on the street while she was re- 
turning to her employer’s office after 
a journey for her employer, was held 
to be compensable as one “arising out 
of and in course of employment’ 
within the compensation statute. 
Central Surety & Insurance Corpora- 
tion vy. Court, 36 S.W.(2d) 907, 162 
Tenn. 477. (11) Where a salesman, 
required by his duties to go from 
place to-place in the city, slipped and 
injured his leg while on the street, 
he must be considered to have been 
performing services “incidental to his 
employment,” within the Workmen’s 
Compensation Law. Schroeder & 
Daly Co. v.- Industrial Commission of 
Wisconsin, 173 N.W. 328, 169 Wis. 
567. (12) Where a machine fitter 
whose duty was to go around to va- 
rious places to be present at the in- 
spection of machines was obliged to 
walk along a road which was slip- 
pery owing to the frost, and fell, sus- 
taining injuries, compensation was 
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On the other hand, compensation may be denied 
where the risk of such injury in the street is not 
peculiar to the work of the particular employee.?7 


Falling objects. Although there is authority to 
the effect that where an employee’s duties require 
that he be in the street, injuries sustained by him as 
a result of objects falling into the street may be 
compensable as a “street accident,” 78 it has also 
been held, within the application of the rule requir- 
ing that the risk be one which might have been con- 
templated by a reasonable person, that harm sus- 
tained by reason of objects falling into the strect 
is not compensable as an accident arising out of the 
-employment.?® 


[§ 466] (4) Shooting and Explosions.*° Where 
the duties of an employee require that he be in the 
public streets, harm sustained as a result of being 
shot at while engaged in his duties in the streets 
may be compensable as a street accident.*+ 


Explosions, Although there is authority to the 


allowed. White v. Avery, 53 Sc.L. 
Rep. 122. (13) Where a woman em- 
ployed at a dental surgery was sent 
by her employer on an errand and 
told to hurry, and while hurrying 
back slipped on something greasy on 
the pavement and fell and broke her | g 
wrist, it was held that the injury was 
eaused by an accident arising out of 
and in the course of her employment, 
and that she was entitled to compen- 
sation. Arkell v. Gudgeon, 87 L.J.K. 
B. 1104, [1918] .W.C.&I1. 333: 


27. Blakely’s Case, 147 N.E. 576, 
252 Mass. 212; Whitley’s Case, 147 N. 29. 
BH. 576, 252 Mass. 211; Donahue v. | 33, 
Maryland Casualty Co., 116 N.E. 226, 


134 Minn. 113. 


[a] 
ster while 


WORKMEN’S COMPENSATION ACTS 


rett Co., 158 N.W. 913, 159 N.W. 565, 


Illustratién-“Where a team- 
driving his 
team on a street in the discharge of 
his duties was killed from the fall of 
beam being hoisted 
struction of a building, it was held, 
that his death was caused by an ac- 
cident ‘arising out of and in course 
of his employment” within the Work- 
men’s Compensation Act. 

v. Thompson-Starrett Co., 
913, 159 N.W.. 565, 134 Minn. 113. 


Cooper v. Healy, 


[§§ 465-468 


effect that where the performance of his duties re- 
quire that an employee be in the streets or so close 
thereto as to be exposed to the dangers of explosions 
which occur in the streets or in the vicinity thereof, 
harm resulting to such employee from such explo- 
sion may be compensable as a “street accident,” ?? 
there is other authority to the effect that harm re- 
sulting from the explosions of bombs in the street 
is not compensable.** 


[§ 467] (5) Live Wires. Where the duties of an 
employee require that he travel on the highway, harm 
sustained while so traveling and by reason of com- 
ing into contact with a charged electric wire in the 
highway may be compensable.34 


[§ 468] (6) Acts of Insane Persons. Although 
there is authority to the effect that injuries sustained 
by reason of the presence of insane persons in the 
streets may be compensable as resulting from a street 
accident,®® it has also been held that the death of 
an employee in the street is not compensable as a 


compensation act, being regarded as 
a “street accident” although the risk 
was common to the public also in the 
immediate vicinity. Kozdeba v. Peo- 
ple’s Gas Light & Coke Co., 232 Ill. 
App. 495. (2) Where an employee, 
whose duty in soliciting and collect- 
ing for his employer, a printing firm, 
required him to be on the streets in 
the exercise of his employer’s busi- 
ness, and while so engaged, was in- 
jured by an explosion in a street, he 
was entitled to compensation under 
the Workmen’s Compensation Law. 
Roberts vy. J. F. Newcomb & Co., 195 
N.Y.S. 405, 201 App.Div. 759. 


33. Knyvett v. Witkinson Bros., 


employer’s 


in the con- 


Mahowald 
158 N.W. 


[1916] 2 Ir. 


26 Mass. 595, L.R.A.1918A 215; Ince| [4] Tlustration—Where a _ gro-|Ltd., 87 L.J.K.B. 722, [1918] W.C.&I. 
ae a oetiducation Cominiktes. PCG i ah ME nis 157; Ee v. Rogers, 87) L.J.K.B! 
c e pave- , OM ai 
[1916] 2 K.B. 671, [1916] W.C.&I. 278. ment of a thoroughfare in Dublin, J.Wi.C.& 1.274 
[a] Illustrations.—(1) Fatal inju- when the parapet of a house which he [a] Mllustrations.—(1) Where a 


ry resulting to an adding machine 
salesman from a fall on ice on a pub- 
lic highway was held not to have 
arisen out of empicyment within the 
meaning of the Workmen’s Compen- 
sation Act. Blakely’s Case, 147 N.E. 
576, 252 Mass. 212. (2) Where an in- 
surance solicitor and coliector was 
injured by slipping and falling on an 
icy street, it was heid that the injury 
did not arise out of employment, since 
the risk of slipping on icy street was 
not peculiar to such employment. 
Whitley’s Case, 147 N.E. 576, 252 
Mass. 211. (3) Injury to a traveling 
salesman by slipping on ice while he 
was going from a place where he 
transacted some business to an elec- 
tric car line, although received in the 
course of his employment, was held 
not to arise out of such employment. 
Donahue v. Maryiand Casualty Cc., 
116 N.E. 226, 226 Mass. 595, L.R.A. 
1918A 215. (4) Where a visiting 
nurse had in the course of her em- 
ployment to use a bicycle supplied to 
her by her employers for the pur- 
pose of visiting children in a particu- 
lar area, and while making her rounds 
she was thrown from her bicycle in 
front of a cart, owing to a sideslip, 
and was incapacitated, it was held 
that there was no evidence to support 
the finding of abnormal risk, and that 
as the accident was not due to any 
special risk incidental to the employ- 
ment, it was not an accident arising 
out of the employment. Ince v. Rei- 
gate Education Committee, [1916] 2 
K.B. 671, [1916] W.C.&I. 278. 


28. Mahowald v. Thompson-Star- 


was about to pass collapsed, and he 
was killed by the falling masonry, it 
was held, that the death was not 
caused by an accident arising out of 
the employment. Cooper v. Healy, 
£1916} 2cirr33: 


sO. Shooting and stabbing by in- 
cae persons in streets see infra § 


31. Boulanger y. First National 
Stores, 163 A. 261, 115 Conn. 665; 
Thorn v. Humm, 8 B.W.C.C. 190, 112 
L.T.Rep.N.S. 888. 


[a] Illustrations.—(1) Injury to a 
taxicab driver through a shot by the 
sentry whose challenge he had been 
unable to hear because of the noise 
from the engine may be held to arise 
out of the employment. Thorn vy. 
Humm, 8 B.W.C.C. 190, 112 L.T.Rep. 
N.S. 888. (2) Death of a chain gro- 
cery and meat store manager, when 
shot by robbers who trailed him from 
his store in order to rob him of the 
cash receipts of the store, was held 
to be compensable as a street acci- 
dent. Boulanger vy. First National 
Stores, 163 A. 261, 115 Conn. 665. 


32. Kozdeba v. People’s Gas Light 
& Coke Co., 282 Ill.App. 495; Roberts 
v. J. F. Newcomb & Co., 195 N.Y.S. 
405, 201 App.Div. 759. 


[a] Tllustrations.—(1) Where an 
employee in a stone yard directly 
across a street from a gas tank was 
injured by the explosion of the tank, 
such injury was held to be compensa- 
ble as an accident arising from his 
employment within the workmen’s 


commercial traveler walking along a 
London street on his employers’ busi- 
ness was killed by an enemy bomb it 
was held that the accident did not 
arise “out of’ the employment the 
Workmen’s Compensation Act as it 
was not due to a street risk, but toa 
common danger to which deceased 
was not specially exposed by his em- 
ployment. Knyvett v. Wilkinson 
Bros., Ltd., 87 L.J.K.B. 722, [1918] Ww. 
C.&I. 157. (2) Where one employed 
as potman in a public house was di- 
rected by his employer to clean a 
brass plate on the outside of the 
street door of the house and while so 
engaged a hostile aircraft dropped a 
bomb in the street, and he was injur- 
ed by the explosion, it was held that 
there was no evidence that the acci- 
dent arose out of his employment 
within the meaning of the Workmen’s 
Compensation Act. Allcock v. Rog- 
out 87 L.J.K.B. 693, [1918] W.C.&I. 


34. Kennedy v. Hull & Dillon 
Packing Co., 285 P. 536, 130 Kan. 191. 


_ fa] _TWlustration—wWhere a travel- 
ing salesman for a packing company 
was killed when he drove into a 
charged electric wire which had 
blown down across the highway in a 
violent storm, it was held that his 
death was compensable as an accident 
which arose out of afd in the course 
of his employment. Kennedy v. Hull 
& Dillon Packing Co., 285 P. 536, 130 
Kan. 191. 


35. Katz v. Kadans, 134 N.B. 330, 
331, 232 N.Y. 420. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 468-471] 


street accident when resulting from the act of an 


insane person.*® 


[§ 469] x. Injuries by Elements or Act of God— 
(1) In General. In order that harm whieh results 
to an employee by reason of his exposure to the 
weather or natural elements may be compensable 
as an injury arising out of and in the course of his 
employment, the exposure of the employee by rea- 
son of his employment must be greater than that of 


other persons in that loeality.*? 


“The street becomes a dangerous 
place when street brawlers, highway- 
men, escaping criminals, or violent 
madmen are afoot therein as_ they 
sometimes are. The danger of being 
struck by them by accident is a street 
risk because it is incident to passing 
through or being on the street when 
dangerous characters are abroad.” 
Katz v. Kadans, supra. 


[a] Iustration.—Where a dairy- 
man’s chauffeur, while driving his 
employer’s car on the street after de- 
livering some cheese, was stabbed by 
an insane man, the accident was held 
to be one which arose out of a street 
risk within the protection of the 
Workmen’s Compensation Law. Katz 
v. Kadans, 134 N.E. 330, 232 N.Y. 420. 


36. G. W. Opell Co. v. Phillips, 169 
N.E. 354, 90 Ind.App. 552. 


{a] TIllustration.—The rule as to 
“neril of street” was held not applica- 
ble where a delivery truck driver was 
shot by an insane man while the 
driver was filling the radiator of the 
delivery truck. G. W. Opell Co. v. 
Phillips, 169 N.E. 354, 90 Ind.App. 552. 


37. Conn.—Bailey v. Mitchell, 156 
A. 856,113 Conn. 721; Larke v. John 
Hancock Mut. L. Ins. Co., 97 A. 320, 
90 Conn. 303, L.R.A.1916E 584. 


Ind.—In re Harraden, 118 N.E. 142, 
66 Ind.App. 298. 


Mass.—In re McManaman, 113 N.E. 
287, 224 Mass. 554. 


Mich.—Klawinski v. Lake Shore, 
etce., R. Co., 152 N.W. 213, 185 Mich, 
643, L.R.A.1916A 342. 


Minn.—State v. Ramsey County 
Dist. Ct., 153 N.W. 119, 129 Minn. 502, 
L.R.A.1916A 344. 


Mo.—Taylor v. City Ice & Fuel Co., 
(App.) 56 S.W.(2d) 812; Moran v. 
Edward Peterson Const. Co., (App.) 
56 S.W.(2d) 809; Kripplaben v. Jos. 
Greenspon’s Sons Iron & Steel Co., 
(App.) 50 S.W.(2d) 752. 


Neb.—Gale v. Krug Park Amuse- 
ment Co., 208 N.W. 739, 114 Neb. 432, 
46 A.L.R. 1213. 


Wis.—Hoenig v. Industrial Commn., 
150 N.W. 996, 159 Wis. 646, L.R.A. 
1916A 339. 


Eng.—Andrew v. Failsworth Indus- 
trial Soc., [1904] 2 K.B. 32, 6 W.C.Cc. 
11; Kinghorn v. Guthrie, 6 B.W.C.C. 
887, [1913] S.C. 1155; Rodger v. Pais- 
ley School Bd., 5 B.W.C.C. 547; Rob- 
son v. Blakey, 5 B.W.C.C. 536, [1912] 
S.C. 334; Davies v. Gillespie, 5 B.W. 
C.C. 64; Karemaker y. Steamship Cor- 
sican, 4 B.W.C.C. 295; Kelly v. Kerry 
County Council, 1 B.W.C.C. 194, 42 
Erman e2s. a rewitt. vay Partridge, 
Jones, & Paton, Ltd’, 128 °L.T. 238, 
[1923] W.C.&I. 58; Adamson v. An- 
derson, [1913] S.C. 1038. 


B.C.—Culshaw v. Crow’s Nest Pasz 
Coal Con... baw .C.C41050; 


Sask.—Ahlquist v. Canadian Pacific 
R. Co., 16 Sask.L.' 420, [1923] 1 Dom. 
L.R. 382, [1923] 1 West.Wkly. 82. 


“If the employment brings with it 
no greater exposure to injurious re- 


‘ . 


® 
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[§ 470] (2) Windstorms and Tornadoes. Injuries 


sustained by employees as a result of windstorms or 


his employment 
such causes.°® 


tornadoes are not ordinarily compensable where such 
employees are not, as such, exposed to the risk of 
such harm to a greater degree than the public gen- 
erally in the same vicinity,** but compensation may 
be had where the injured employee is by reason of 


specially exposed to injury from 


[§ 471] (3) Rainstorms and Floods, Harm sus- 


sults from natural causes, and neither 
contributes to produce these nor to 
aggravate their effect . . than 
those to which persons generally in 
that locality, whether so employed or 
not, are equally exposed, there is no 
causal connection between the em- 
ployment and the injury.” lLarke v. 
John Hancock Mut. Life Ins. Co., 97 
A. 320, 322, 90 Conn. 303, L.R.A.1916E 
584 [quot Gale v. Krug Park Amuse- 
ment Co., 208 N.W. 739, 741, 114 Neb. 
432, 46 A.L.R. 1213]. 


‘Where the employment of the in- 
jured person requires him to be at 
the place where his injury is received, 
and he is in fact at such place in 
pursuance of the discharge of the du- 
ties of his employment, the risk 
thereby encountered is held to be in- 
cident to such employment, though 
the injury may have resulted from 
conditions produced by the weather 
to which persons generally in that 
locality were exposed.” In re Harra- 
den, 118 N.E. 142, 143, 66 Ind.App. 298 
[quot Widman- v. Murray Corporation 
of America, 222 N.W. 711, 245 Mich. 
332, 336]. 


38. U.S.—Mobile & O. R. Co. v. In- 
dustrial Commission of Illinois, 28 F. 
(2d) 228. 


Mo.—Stone v. Blackmer & Post 
Pipe Co., 27 S.W.(2d) 459, 224 Mo.App. 


Neb.—Gale v. Krug Park Amuse- 
ment Co., 208 N.W. 739, 114 Neb. 432, 
46° AR. 1213: 


Ohio.—Slanina v. Industrial Com- 
mission of Ohio, 158 N.E. 829, 117 
Ohio St. 329. : 


Wis.—Carey v. Industrial Commis- 
sion, 194 N.W. 339, 181 Wis. 253. 


{a] Tllustrations.—(1) The death 
of a railroad shop employee on the 
destruction by a tornado of the build- 
ing to which he had run for shelter 
was held not to be compensable where 
it appeared that buildings of all de- 
scriptions were demolished or dam- 
aged by the storm. Mobile & O. R. 
Co. v. Industrial Commission of Illi- 
nois, 28 F.(2d) 228. (2) The death of 
a furnace fireman in a clay products 
factory from the falling of a smoke- 
stack due to the force of a tornado 
which destroyed many buildings in 
the city in which the factory was lo- 
cated was held not to be occasioned 
in the “course of employment” and 
did not “arise out of employment.” 
Stone vy. Blackmer & Post Pipe Co., 
27 S.W.(2d) 459, 224 Mo.App. 319. (3) 
The death of a painter on the destruc- 
tion of a building wherein he was 
storing his paint for the night by a 
storm was held not compensable as 
arising out of his employment... Gale 
v. Krug Park Amusement Co., 208 N. 
W. 739, 114 Neb. 482, 46 A.L.R. 1213. 
(4) Where a truck driver was not ex- 
posed to greater danger from the ele- 
ments than others, he was not en- 
titled to compensation for injury by 
a tornado when a telephone pole was 
blown against his truck as he was 
making deliveries. Slanina v. Indus- 
trial Commission of° Ohio, 158 N.E. 
829, 117 Ohio St..329. (5) Where an 


employee of a contractor for road 
construction work, seeing a storm ap- 
proaching, unhitched his team and 
with other teamsters went to a barn 
hired by his employer for stabling 
the horses, and while there was killed 
by the collapse of the barn during the 
storm, it was held that the employee 
met his death by a hazard common to 
the public, and not peculiar to his 
employment, and hence not within the 
Workmen’s Compensation Act. Carey 
v. Industrial Commission, 194 N.W. 
339, 181 Wis. 253. 


39. Ga.—Globe Indemnity Co. v. 
MacKen@ree, 146 S.E. 46, 39 Ga.App. 
58 [aff 150 S.E. 849, 169 Ga. 510]. 


Ill. Central Illinois Public Serv- 
ice Co. v. Industrial Commission, 126 
N.E. 144, 291 Ill. 256, 13 A.L.R. 967. 


Iowa.—Reid v. Automatic Electric 
epener Co., 179 N.W. 323, 189 Iowa 


Kan.—Kennedy vy. Hull & Dillon 
Packing Co., 285 P. 536, 130 Kan. 191. 


N.M.—Merrill v. Penasco Lumber 
Co., 204 P2272. 27 NOM." 632. 


Ohio.—Industrial Commission of 
Ohio y. Hampton, 176 N.E. 74, 123 
Ohio St. 500; American Shipbuilding 
Co. v. Michalski, 164 N.E. 123, 30 Ohio 
App. 80. 


Tex.—Security Union Casualty Co. 
v. Kelly, (Civ.App.) 299 S.W. 286 [aff 
(Commn.App.) 6. S2WwiC2diye 74a 
Southern Surety Co. yv. Stubbs, (Civ. 
App.) 199 S.W. 343. 


Va.—Scott County School Board v. 
Carter, 2159S... 115, 156 ova. Sib. S83 
A.L.R. 229. 


Eng.—Lawrence vy. Matthews, Ltd., 
97 L.J.K.B. 758, [1928] W.C.&I. 280. 


[a] Ilustrations.—(1) The death 
of a circulation manager of a pub- 
lishing company, whose duties re- 
quired that he travel, while traveling 
in the course of his employment, 
caused by a tree being blown on his 
automobile by a storm, was held to 
be compensable as an accident which 
“arose out of employment.” Globe - 
Indemnity Co. v. MacKendree, 146 S. 
E. 46, 39 Ga.App. 58 [aff 150 S.E. 849, 
169 Ga. 510]. (2) Where an electric 
generating station and ice plant was 
partly demolished by a cyclone, re- 
sulting in the death of its chief en- 
gineer, notwithstanding escaping 
steam and ammonia fumes contribut- 
ed largely to his injuries it was held 
that the death arose out of his em- 
ployment within the Workmen’s Com- 
pensation Act. Central Illinois Pub- 
lic Service Co. v. Industrial Commis- 
sion, 126 N.E. 144, 291 Til. 256, 138 A. 
L.R. 967. (3) A fatal injury to a fac- 
tory foreman crushed when walls of 
the building collapsed on account of a 
high wind as he was attempting to 
close windows, a part of his duty, 
was held to have arisen out of and 
in the course of his employment, and 
not to have been caused by an act of 
God. Reid v. Automatic Electric 
Washer Co., 179 N.W. 323, 189 Iowa 
964. (4) The death of a traveling 
salesman by coming in contact with 


\ 
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tained by reason of a violent rainstorm may be com- 
pensable as arising out of and in the course of the 
employment where the injured employee is by rea- 
son of his employment peculiarly exposed to the 
risk of injury from this source.*° 
ployee is not by reason of his employment partic- 
ularly exposed to danger from floods, injuries re- 


a high voltage wire blown down by a 
violent storm was held not an “act of 
God” and was not, therefore, rendered 
noncompensable as such. Kennedy y. 
Hull & Dillon Packing Co., 285 P. 536, 
130 Kan. 191. (5) An accident to a 
workman employed in a forest, caused 
by the falling of a tree during a high 
wind, was held to have arisen out of 
his employment within the meaning 
of the Workmen’s Compensation Act. 
Merrill v. Penasco Lumber Co., 204 
P. 72, 27 N.M. 682. (6) Where the du- 
ties of decedent, a yard foreman, 
sometimes called him to a building 
where material was stored, his death 
which occurred when such building 
in which he had sought refuge during 
a severe storm was blown down was 
held to be compensable. Industrial 
Commission of Ohio v. Hampton, 176 
N.E. 74, 123 Ohio St. 500. (7) In- 
jury by a tornado to an employee who 
was directed by his master to a place 
of increased danger in order to pre- 
serve his master’s property was held 
to “arise out of employment.” Ameri- 
can Shipbuilding Co. vy. Michalski, 164 
N.E. 123, 30 Ohio App. 80. (8) Death 
of an oil company employee when 
erushed by a falling derrick which 
was blown down during a _ severe 
windstorm was held to be compensa- 
ble. Security Union Casualty Co. v. 
Kelly, (Tex.Civ.App.) 299 S.W. 286 
{aff (Commn.App.) 6 S.W.(2d) 741]. 
(9) Where dredge employees were ac- 
cidentally drowned because of a vio- 
lent windstorm or hurricane, while 
they were on board the dredge, recov- 
ery could not be defeated on the 
ground that under the workmen’s 
compensation act the accident was an 
act of God...Southern Surety Co. v. 
Nelson, (Civ.App.) 223 S.W. 298 [rev 
on ether grounds 229 S.W. 1113, 111 
Tex. 140]; Southern Surety Co. v. 
Stubbs, (Tex.Civ.App.) 199 S.W. 343. 
(10) A teacher employed in a school 
building situated on land more ex- 
posed to the hazard of storms was 
subject to greater exposure than per- 
sons generally in locality, and her 
death by cyclone destroying the build- 
ing “arose out of employment.” Scott 
County School Board vy. Carter, 159 
Son AW 5, 156" View SL5, (83 A. Re+229) 
(11) Where a commercial traveller 
was killed by a falling tree while 
motorcycling upon his employers’ 
business and it appeared that the fall 
of the tree was caused by a gale of 
unusual force, it was held that as 
deceased was brought into a danger 
zone by reason of his employment, 
the aceident arose ‘out of the em- 
ployment” within the meaning of the 
Workmen’s Compensation Act. Law- 
rence v. Matthews, Ltd., 97 L.J.K.B. 
758, [1928] W.C.&I. 280. 


40. Southern Surety Co. v. Nelson, 
(Civ.App.) 223 S.W. 298 [rev on other 
grounds 229 S.W. 1113, 111 Tex. 140]. 


{a] Mlustration.—Where an em- 
ployee was accidentally drowned 
while on a dredge on account of a 
violent storm, recovery on the em- 
ployer’s insurance policies could not 
be defeated under the Workmen’s 
Compensation Act on the ground the 
accident was an act of God. South- 
ern Surety Co. v. Nelson, (Civ.App.) 
223 S.W. 298 [rev on other grounds 
229 S\W. 11138, 111° Tex. 140]. 
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41. Bundy v,. State of Vermont 
Highway Dept., 146 A. 68, 102 Vt. 84 
[foll Pelow vy. State of Vermont High- 
way Dept., 146 A. 71, 102 Vt. 90]. 


[a] Ilustration.—The death of a 
highway employee by drowning when 
the house in which he had chosen to 
lodge for the night was swept away 
by a flood during the night did not 
“arise out of and in course of employ- 
ment.” Bundy vy. State of Vermont 
Highway Dept., 146 A. 68, 102 Vt. 84 
{foll Pelow v. State of Vermont High- 
way Dept., 146 A. 71, .102 Vt. 90]. 


42. Compensable character of in- 
jury see supra § 383. 


43. Colo.—A4®tna Life Ins. Co. v. 
Industrial Commission of Colorado, 
254°P, “9955'81. (Colo. 233: 


Ga.—Moody v. Tillman, 
521,.45 Ga.App. 84. 


La.—Lebourgeédéis Vv. Lyon Lumber 
Co., 6 La.App. 216; Fontenot v. Lyon 
Lumber Co., 6 La.App. 162; Gasca v. 
Texas Pipe Line Co., 2 La.App. 483. 


Minn.—Dunnigan v. Clinton Falls 
Nursery Co., 193 N.W. 466, 155 Minn. 
286; State v. Ramsey County Dist. 
Ct., 153 N.W. 119, 129 Minn. 502, L.R. 
A.1916A 344. 


Mo.—Van Kirk v. Hume-Sinclaim 
Coal Mining Co., 49 S.W.(2d) 631, 226 
Mo.App. 1137. 


N.Y.—Madura y. City of 
144 N.E. 505, 238 N.Y. 214. 


Okl.—Consolidated Pipe Line Co. vy. 
Mahon, 3 P.(2d) 844, 152 Okl. 72. 


Tex.—uvU. S. Fidelity & Guaranty Co. 
v. Rochester, (Civ.App.) 281 S.W. 306 
{aff 283 S.W. 135, 115 Tex. 404]. 


. Wis.—Nebraska Seed Co. v. Indus- 
trial Commission, 239 N.W. 432, 206 
Wis. 199. 


~ Eng.—Andrew vy. Failsworth Indus- 
pial Soc., [1904] 2 K.B. 32, 6 W.C.€. 


163 S.E. 


New York, 


“If the deceased was exposed to 
injury from lightning by reason of 
his employment, something more than 
the normal risk to which all are sub- 
ject, if his employment necessarily 
accentuated the natural hazard from 
lightning, and the accident was nat- 
ural to the employment, though un- 
expected or unusual, then a finding is 
sustained that the accident from 
lightning was one ‘arising out of the 
employment.’ ” State v. Ramsey 
County Dist. Ct., 153 N.W. 119, 129 
Minn. 502, 503, L.R.A.1916A 344, 


fa] Tllustrations.—(1) The death 
of a farm hand struck by lightning 
while driving a team of horses across 
a hill and close to a wire fence was 
held to be compensable as an acci- 
dent which arose out of employment. 
/Mtna Life Ins. Co. v. Industrial Com- 
mission of Colorado, 254 P. 995, 81 
Colo. 233. (2) Burns received by a 
workman employed to sound a tur- 
pentine still, where burns resulted 
from the still’s catching fire by light- 
ning, constituted an “injury arising 
out of and in course of employment.” 
Moody v. Tillman, 163 S.B. 521, 45 Ga. 
App. 84. (3) Where the duties of a 
shovel craneman employed at a stone 
quarry required him to go from one 


[§§ 471-472 


sulting therefrom are not compensable.** 

[§ 472] (4) Lightning.*? 
lightning may be compensable. as an injury arising 
out of and in the course of ‘the employment, where 
the injured employee is by reason of his employ- 
ment peculiarly exposed to risk of injury from this 
source ;43 but where the employment does not ex- 


Harm resulting from 


quarry to another in his capacity as a 
boiler watchman on certain Sundays, 
and in so doing he was accustomed 
to walk along a railroad track which 
was the most direct route between 
the quarries and the only one for part 
of the way, it was held that his death 
by lightning, while walking on the 
railroad track connecting his employ- 
er’s quarries, was 4 compensable as 
arising out of and in the course of 
his employment. SMathis v. Ash 
Grove Lime & Portland Cement Co., 
272 Ps 183, 127 Kan.°98. (4) An em- 
ployee killed by lightning while eat- 
ing his lunch near tree at the noon 
hour was held to be killed by an ac- 
cident arising out of and in course of 
employment. Lebourgeois v. Lyon 
Lumber Co., 6 La.App. 216; Fontenot 
v. Lyon Lumber Co., 6 La.App. 162; 
Gasca v. Texas Pipe Line Co., 2 La. 
App. 483. (5) While claimant was at 
work with a team and harrow in an 
open field, the team was killed by 
lightning, and claimant fell, striking 
his head on the harrow, and fractur- 
ing the outer table of his skull. It 
was held that these facts justified a 
finding that the injury arose out of 
his employment within the work- 
men’s compensation act. Dunnigan v. 
Clinton Falls Nursery Co., 193 N.W. 
466, 155 Minn. 286. (6) A driver for 
an ice company was required to fol- 
low a fixed route in substantial dis- 
regard of weather conditions, al- 
though permitted to seek shelter in 
times of necessity. When a severe 
rain storm, accompanied by lightning, 
was in progress he left his team and 
went to a tall tree just within the lot 
line, either for protection or in the 
performance of his duties soliciting 
orders. Lightning struck the tree, 
and the same bolt struck and killed 
him. It was held that the evidence 
sustained a finding that the death of 
the decedent was the result of an ac- 
cident “arising out of” his employ- 
ment. State v. Ramsey County Dist. 
Ct.; 153 NW. 119, 129 Minn. 502, L.R. 
A.1916A’ 344 and note. (7) Where a 
mining employee was, by reason of 
his proximity to an electrically op- 
erated steam shovel and a transmis- 
sion wire leading to it, peculiarly ex- 
posed to electrocution during light- 
ning storms, his death as a result of 
electrocution during a lightning 
storm was held to be compensable. 
Van Kirk v. Hume-Sinclair Coal Min- 
ing Co., 49 S.W.(2d) 6381, 226 Mo.App. 
1137. (8) Where a laborer engaged 
in grading a public highway, at the 
request of his foreman, remained to 
put away tools, and other things after 
the other laborers had left because of 
a storm, and was killed by lightning 
while standing’ under a tree, waiting 
for the storm to subside, he was killed 
in the course of his employment, and 
his death was compensable, under the 
Workmen’s Compensation Law. Ma- 
dura v. Bronx Parkway Commission, 
144-N.B. 505, 288 N.Y. 214. (9) Where 
an employee who. was assisting in 
taking up old oil pipe lines was in- 
jured when an old house, in which 
he and some other employees had 
taken refuge from a storm, was 
struck by lightning, it was held that 
such injury was compensable as hav- 
ing arisen out of the employment. 
Consolidated Pipe Line Co. v. Mahun, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 472-474] 


pose an employee to the risk of injury from light- 
ning in a greater degree than usual, harm resulting 
from being struck by lightning may not be compen- 


sable.*# 
[§ 473] (5) Earthquakes. 


3 P.(2d) 844, 152 Okl. 72. (10) Where 
an employee of a gas company while 
engaged in excavating pipe lines 
buried in the ground, and while us- 
ing a steel shovel in the work, was 
struck and-killed by lightning, it was 
held that evidence of such facts was 
sufficient to sustain a finding that 
deceased was exposed to the danger 
of lightning in a greater degree than 
the general public and an award of 
compensation for his death was war- 
ranted. U.S. Fidelity & Guaranty Co. 
v. Rochester, (Civ.App.) 281 S.W. 306 
[aff 283 S.W. 135, 115 Tex. 404]. (11) 
The death of an employee engaged in 
stripping June grass when struck by 
lightning while taking shelter in a 
puilding from a thunderstorm was 
held to be the result of a hazard sub- 
stantially increased by his employ- 
ment. Nebraska Seed Co. v. Indus- 
trial Commission, 239 N.W. 432, 206 
Wis. 199. (12) Where a bricklayer 
working on a scaffold some twenty- 
three feet from the ground was killed 
by lightning, it was held that his 
death arose out of the employment, 
where there was evidence that his 
position. subjected him to peculiar 
danger and risk from lightning. An- 
drew v. Failsworth Industrial Soc., 
[1904] 2 K.B. 82, 6 W.C.C. 11. 


44. Ariz.—wNetherton v. Lightning 
Delivery Co., 258 P. 306, 32 Ariz. 350. 


Idaho.—Wells v. Robinson Const. 
Co., 16 P.(2d) 1059, 52 Idaho 562. | 


Ind.—Deckard v. Trustees of In- 
diana University, 172 N.E. 547, 92 Ind. 
App. 192. 

Iowa.—Griffith v. Cole Bros., 165 N. 
W. 577, 183 Iowa 415, L.R.A.1918F 
923. 

Mich.—Thier v. Widdifield, 178 N.W. 
16, 210 Mich. 355; Klawinski v. Lake 
Shore, etc., R. Co., 152 N.W. 213, 185 
Mich. 643, L.R.A.1916A 342. 


Minn.—Lickfett v. Jorgenson, 229 
N.W. 138, 179 Minn. 321. 


Mont.—Wiggins v. Industrial Acci- 
dent Board, 170 P. 9, 54 Mont. 335, 
L.R.A.1918F 932. 


Wis.—Hoenig v. Industrial Commn., 
150 N.W. 996, 159 Wis. 646, L.R.A. 
1916A 339. 


Eng.—Kelly v. Kerry County Coun- 
cil, 1 B.W.C.C. 194, 42 Ir.L.T. 23. 


[a] MTllustrations.—(1) Where a 
driver of a delivery truck was killed 
when struck by lightning as he was 
eovering a load of cement with can- 
vas as a lightning and rainstorm arose 
while he was driving at a high alti- 
tude over a mountainous area, it was, 
held that as deceased was not more 
exposed to the particular danger than 
others who happened to be in the 
same area his death was not com- 
pensable. Netherton v. Lightning De- 
livery Co., 258 P. 306, 32 Ariz. 350. (2) 
The death of a highway worker en- 
gaged in plowing when struck by 
lightning while holding the plow han- 
dles was held not to “arise out of 
employment.” Wells v. Robinson 
Const. Co., 16 P.(2d) 1059, 52 Idaho 
562. (3) The death of a workman 
employed to cut sod when struck by 
lightning while standing under a tree 
seeking shelter, from rain was held not 


. 


Where, by reason of 
employment, the hazards of injury by an earthquake 
are inereased over those to which the public in the 
vicinity of the earthquake are exposed, injury thus 
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sustained may be compensable as arising out of the 


[§ 474] (6) Frostbite or Freezing.** Injuries re- 


sulting trom frostbite or freezing may be compen- 


to be compensable as an accident 
“arising out of employment.” Deck- 
ard v. Trustees of Indiana University, 
172 N.E. 547, 92 Ind.App. 192. (4) 
Where a deceased servant was struck 
by lightning while sitting in a board- 
ing tent furnished by his master, after 
working hours, the mere fact that the 
tent was in low ground which was 
wet, that the tent was wet, and that 
there were wires in it, and that near it 
was a pile of constructural steel, and 
that the master had failed to equip 
the tent with lightning rods, did not 
establish causative connection be- 
tween the negligence and the injury 
so as to entitle the widow to compen- 
sation. Griffith v. Cole Bros., 165 N. 
W. 577, 183 Iowa 415, L.R.A.1918F 
923. (5) Where,an employee of one 
engaged in the ice, coal, and wood 
business was killed by a bolt of light- 
ning in a barn of the employer where 
deceased had taken refuge during a 
storm, it was held that the death was 
not compensable since decedent’s em- 
ployment was not such as to expose 
him especially to danger from light~- 
ning more than the community in gen- 
eral. Thier v. Widdifield, 178 N.W. 
16, 210 Mich. 355. (6) Where a rail- 
road section man was killed by a 
stroke of lightning while he was in 
a barn in which he had taken refuge 
from a storm at the direction of the 
foreman, his death did not result from 
an “injury arising out of and in the 
course of his employment,” since 
there was nothing in his employment 
that rendered him peculiarly liable to 
lightning strokes. Klawinski v. Lake 
Shore, etc., R. Co., 152 N.W. 2138, 185 
Mich. 643, L.R.A.1916A 342. (7) 
Where a road construction employee 
was killed by a bolt of lightning while 
driving a team of horses along a 
highway at a place where there were 
no fences, poles, houses, or other 
things which might serve to attract 
lightning it was held that since his 
employment did not accentuate the 
natural hazards his death was not 
compensable. lLickfett v. Jorgenson, 
229 N.W. /138,° 179) Minn. °321,).” (8) 
Where a county employee was killed 
by lightning while working with a 
metal road grader it was held that 
he was not by reason of the presence 
of the road grader exposed in any 
greater degree to the danger of light- 
ning than was the community ygen- 
erally, and that this death was not 
therefore compensable. Wiggins v. 
Industrial Accident Board, 170 P. 9, 54 
Mont.’ 335, L.R.A.1918F,- 932. (9) 
Where a workman engaged in building 
a dam was struck by lightning and 
killed, his widow’s claim for compen- 
sation was denied, the court sustain- 
ing a finding that the exposure to 
hazard from lightning stroke at the 
time and place of injury was not dif- 
ferent substantially from that of ordi- 
nary out-door work. Hoenig v. Indus- 
trial Commn., 150 N.W. 996; 159 Wis. 
646, L.R.A.1916A' 339. (10) Where a 
workman employed as a road laborer, 
picking stones and cleaning out gut- 
ters along a highway, was killed by 
lightning during a thunderstorm, the 
accident was held not to arise out of 
the employment, there being no evi- 
dence that the presence of the work- 
man on the road involved any greater 
danger than attached to other persons 


sable as injuries arising out of and in the course of 
a workman’s employment when he is, by reason of 
his employment, 
such injuries,** but not otherwise.*® 


peculiarly exposed to the risk of 


in the neighborhood. Kelly v. Kerry 
County Council, 1 B.W.C.C. 194, 42 Ir. 
ae NORYIRS, 


45. Enterprise Dairy Co. v. Indus- 
trial Accident Commission of State 
of California, 259 P. 1099, 202 Tal. 247; 
London Guarantee & Accident Co. v. 
Industrial Accident Commission of 
State of California, 259 P. 1096, 202 
Cal. 239. 


[a] MTilustrations.—(1) Injury to a 
milk truck driver by glass from milk 
bottles broken during an earthquake 
was held to arise out of his employ- 
ment within the Workmen’s Compen- 
sation Act. Enterprise Dairy Co. v. 
Industrial Accident Commission of 
State of California, 259 P. 1099, 202 
Cal. 247. (2) The death of a janitor 
of a building, which might not have 
fallen in an earthquake, if properly 
constructed, was held to be compensa- 
ble as an accident which arose out of 
the employment. London Guarantee 
& Accident Co. v. Industrial Accident 
Commission of State of California, 259 
P. 1096, 202 Cal. 239. 


46. Compensable character of in- 
jury see supra § 376. 


47. Larke v. John Hancock Mut. L. . 
Ins. Co., 97 A. 320, 90 Conn. 303, L.R.A. 
1916H 584; In re McManaman, 113 
N.E. 287, 224 Mass. 554; State v. Dis- 
trict Court, Ramsey. County, 164 N.W. 
917, 138 Minn. 260, L.R.A.1918F 921; 
Canada Cement Co. v. Pazuk, 22 Que. 
K.B. 432, 12 Dom.L.R. 303. 


[a] TDlustrations. — (1) Injury 
from frostbite arose out of the em- 
ployment of an insurance solicitor and 
collector who was compelled to drive 
fifteen or twenty miles on a very cold 
day, going in and out of heated houses 
in making upward of fifty calls. 
Larke v. John Hancock Mut. L. Ins. 
Co., 97 A. 320, 90 Conn. 303, L.R.A. 
1916E 584. (2) It may be found that 
a longshoreman’s duties involve par- 
ticular exposure to frostbite. In re 
McManaman, 113 N.E. 287, 224 Mass. 
554. (3) A workman employed in 
loading rock on cars in a quarry for 
a ten-hour day, where the temperature 
was eighteen degrees below zero, may 
be found to have been especially ex- 
posed to the danger ef frostbite. Can- 
ada Cement Co. v. Pazuk, 22 Que.K.B. 
432, 12 Dom-L.R. 303. 


48. Consumers’ Co. v. Industrial 
Commission, 154 N.E. 428, 324 Tll. 152, 
53 A.L.R.-1079; Taylor v. City & Fuel 
Co., (Mo.App.) 56 S.W.(2d) 812; El-’ 
lingson Lumber Co. v. Industrial Com- 
mission, 169 N.W. 568, 168 Wis. 227; 
Warner v. Couchman, [1912] A.C. 35, 
5 B.W.C.C. 177 [dism appeal [1911] 1 
K.B. 351, 4 B.W.C.C. 32]; Karemaker 
v. Steamship Corsican, 4 B.W.C.C. 295. 


{a] Dlustrations.—(1) Where the 
hands of a coal shoveler became froz- 
en while he was shoveling coal from 
the ground onto a conveyor a few feet 
off the ground, it was held that the 
injury did not arise out of his em- 
ployment as he was not by reason 
thereof exposed to the existing weath- 
er any more than members of the pub- 
lic generally in the same locality. 
Consumer’s Co, v. Industrial Commis- 
sion, 154 N.H. 423, 324 Ill. 152, 53 A.L. 
R. 1079. (2) In the absence of evi- 
dence showing that a.coal yard worker 
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[§ 475] (7) Sunstroke or Heat 
Under provisions of the compensation acts requiring | 
that an injury, to be compensable, arise out of and 
within the course of the employment, where the em- 
ployment exposes a workman to a special risk from 
heatstroke or sunstroke death or disability from 
such heatstroke or sunstroke may constitute a com- 
On the other hand, where a 
workman is not by reason of his work peculiarly 
exposed to injury by heatstroke or sunstroke such 


pensable injury.°° 


was peculiarly exposed to a special 
danger from prevailing cold weather, 
it was held that a finding that the 
freezing of his feet was not an acci- 
dent arising out of and in the course 


of his employment was justified. 
Taylor v. City Ice & Fuel Co., (Mo. 
App.) 56 S.W.(2d) 812. (3) An in- 


jury by freezing is not peculiar to the 
work of a lumberjack, so that, in the 
absence of peculiar circumstances, 
compensation cannot be allowed there- 
for. Ellingson Lumber Co. v. Indus- 
trial Commission, 169 N.W. 568, 168 
Wis. 227. (4) A finding that a baking 
delivery man was not especially ex- 
posed to an injury to his hands has 
been sustained. Warner v. Couchman, 
TO aA Cl03 55 Ses aWwee-C.. Lit fdism: 
appeal [1911] 1 K.B. 351, 4. B.W.C.C. 
32]. (5) A seaman handling ropes 
has been held not especially exposed 
to frostbite. Karemaker v. Steamship 
Corsican, 4 B.W.C.C. 295. 


49. Compensable character of in- 
jury see supra § 375. 


50. U.S.—Baltimore & O. R. Co. v. 
Clark, 59 F.(2d) 595 [aff in part and 
rev on other grounds in part 56 F.(2d) 
212]; New Amsterdam Casualty Co. 
v. Humphrey, 47 F.(2d) 57. 


Conn.—Ahern y. Spier, 105 A. 340, 
93 Conn. 151. 


D.C.—Fidelity & Casualty Co. of 
New York v. Burris, 61 App.D.C. 228, 
59 F.(2d) 1042. 


Mass.—McCarthy’s Case, 123 
87, 232 Mass. 557. 


Minn.—McDonald y. Fulton & Hun- 
quist, 245 N.W. 635, 187 Minn. 442. 


Mo.—Kripplaben v. Jos. Greenspon’s 
Sons Iron & Steel Co., (App.) 50 S.W. 
(2d) 752. 

N.J.—George v. Edward M. Wald- 
ron, Inc., 166 A. 102, 111 N.J.Law 4; 
Higham y. Preakness Hills Country 
Club, 161 A. 651, 10 N.J.Misc. 889. 


N.Y.—Hughes v. Trustees of St. 
Patrick’s Cathedral, 156 N.E. 665, 245 
INSYs 201, 


Okl.—Skelly Oil Co. v. State Indus- 
trial Commission, 216 P. 933, 91 Okl. 
194. 


Tex.—Texas Indemnity Co. v. Pres- 
lar, (Civ.-App.) 298 S.W. 666. 


“Heat prostration is an accidental 
injury arising out of and during the 
course of the employment, if the na- 
ture of the employment exposes the 
workman to risk of such injury.” 
Hughes v, Trustees of St. Patrick’s 
Cathedral, 156 N.E. 665, 245 N.Y. 201, 
202. 


[a] MTllustrations.—(1) The death 
of a laborer from sunstroke caused 
by working on an unshaded street was 
held to ‘‘arise out of and in course of 
employment.” Fidelity & Casualty 
Co. of New York v. Burris, 61 App.D.C. 
228,59 F.(2d) 1042. (2) The death of 
a coal trimmer, resulting from heat 
prostration while shoveling coal in 
bunkers of a vessel at a pier, was 


N.E. 
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Prostration.‘® | 


sect Bites.>? 


erally.® 


held to arise in the course of employ- 
ment. Baltimore & O. R. Co. v. Clark, 
56 F.(2d) 212 [aff in part and rev on 
other grounds in part 59 F.(2d) 595]. 
(3) Where a laborer engaged in shov- 
eling coal in a building covered with 
tar paper was more exposed to sun- 
stroke or thermic fever than the com- 
munity, it was held that his death 
from sunstroke was compensable and 
arose ‘“‘in the course of and out of his 
employment,’ within the Workmen’s 
Compensation Act. Ahern vy. Spier, 
105 A. 340, 93 Conn. 151. (4) A heat 
stroke suffered by an employee on a 
hot afternoon while assisting in put- 
ting a new axle in a dump wagon, in 
a small clearing surrounded by brush, 
was held to be gompensablée as an ‘“‘ac- 
cidental injury arising out of and in 
course of employment.’’ McDonald v. 
Fulton & Hunquist, 245 N.W. 635, 187 
Minn. 442. (5) Death of an employee 
by heat prostration was held to ‘be 
compensable where his work required 
that he thread pipes which had been 
lying in the sun, ina shanty which al- 
so radiated the heat of the sun be- 
cause covered with sheet metal. 
Kripplaben v. Jos. Greenspon’s Sons 
Iron & Steel Co., (Mo.App.) 50 S.W. 
(2d) 752. (6) Death of an employee 
from sunstroke sustained while push- 
ing a heavy barrow on an unusually 
hot day, and working overtime to com- 
plete a concrete floor which was re- 
quired to be completed, was within 
those provisions of the_ statute. 
George v. Edward M. Waldron, Ine., 
166 A. 102, 111 N.J.Law 4. (7) Disa- 
bility of a golf professional suffering 
sunstroke while giving instruction 
was held to be within those provisions 
of the compensation statute. Higham 
v. Preakness Hills Country Club, 161 
A. 651, 10 N.J.Mise. 889. (8) Where 
a town’s employee, who worked in a 
gravel pit, suffered a sunstroke, it was 
held that the injury arose out of his 
employment, which exposed him to 
greater danger Of sunstroke than that 
to which the general public was ex- 
posed. McCarthy’s Case, 123 N.E. 87, 
232 Mass. 557. (9) Where an em- 
ployee who was engaged in clearing 
the grounds of an oil company ata 
place surrounded on three sides by 
buildings which shut off the air, mak- 
ing the heat more oppressive, it was 
held that he was peculiarly exposed 
to danger from sunstroke and that in- 
juries sustained therefrom were com- 


pensable. Skelly Oil Co. v. State In- 
dustrial Commission, 216 P. 933, 91 
Okl. 194. (10) Where an employee of 


a petroleum company died from the 
results of heat prostration which he 
suffered while engaged in the arduous 
work of pulling tubing at a place 
where he was exposed to the direct 
rays of the sun on a clear day, and 
where the natural heat of the sun’s 
rays was increased by radiation from 
surrounding metal objects, it was held 
that his death was compensable. 
Texas Indemnity Co. v. Preslar, (Tex. 
Civ.App.) 298 S.W. 666. 


[b] “Although the risk may be 
common to all who are exposed to the 


injuries are not: 

[§ 476] y. Poison, Contagion, or Infection; 
In order that injuries resulting from 
poison, contagion, or infection, including those cases 
where the injuries are sustained by reason of the 
employee’s contact with insects, may be compensa- 
ble, the employee must have been exposed by rea- 
son of his employment to the risk of such injuries 
in a greater degree than is the community gen- 


[§§ 475476 


ordinarily, compensable.°? 
In- 


~ 


sun’s rays on a hot day, the question 
is whether the employment exposes 
the employee to the risk.” Hughes v. 
Trustees of St. Patrick’s Cathedral, 
156 N.E. 665, 245 N.Y. 201, 202. 


51. Conn.—Bailey_ v. Mitchell, 156 
A. 856, 113 Conn. 727° 


Mass.—Dougherty’s Case, 131 N.E. 
167, 238 Mass. 456, 16 A.L.R. 1036. 


Mo.—Moran v. Edward Peterson 
Const. Co., (App.) 56 S.W.(2d) 809. 


N.Y.—Campbell v. Clausen-Flana- 
gan Brewery, 171 N.Y.S. 522, 183 App. 
Div. 499. 


Okl.—Miller-Jackson Co. v. Watson, 
23 P.(2d) 391, 164 Ok. 211. 


_ Wis.—Lewis v. Industrial Commis- 
sion, 190 N.W. 101, 178 Wis. 449, 25 
A.L.R. 139. 


[a] Mllustrations.—(1) Death of 
an operator of a steam shovel from 
heat prostration was held not to be 
compensable where deceased was no 
more exposed to the heat of the day 
than were others in the same locality. 
Bailey _v. Mitchell, 156 A. 856, 113 
Conn. 721. (2) Where it did not ap- 
pear that an employee engaged in de- 
livering coal was peculiarly exposed 
to risk of sunstroke his death there- 
from was held to be not compensa- 
ble. Dougherty’s Case, 131 N.BE. 167, 
238 Mass. 456, 16 A.L.R. 1036. (3) 
Where a road construction worker, 
working in a cut, was not exposed to 
any peculiar hazard from heat ex- 
posure, a finding that his death from 
heat prostration was not compensable 


was held to be justified. Moran v. 
Edward Peterson Const. Co., (Mo. 
App.) 56 S.W.(2d) 809. (4) Where 


the driver of a brewery wagon was 
not shown to be peculiarly exposed to 
risk of heat prostration, his death 
resulting therefrom was held to be 
not compensable. Campbell v. Clau- 
sen-Flanagan Brewery, 171 N.Y.S. 522, 
183 App.Div. 499. (5) Where the 
driver of a delivery truck, with a cov- 
ered cab, was not peculiarly exposed 
to the sun’s rays it was held that his 
death from sunstroke was not com- 
pensable. Miller-Jackson Co. v. Wat- 
son, 23 P.(2d) 391, 164 Okl. 211. (6) 
Where a member of a crew which 
worked in a coal yard died of sun- 
stroke, it was held that such death 
was not compensable since he was not 
peculiarly exposed to the risk of sun- 
stroke. Lewis v. Industrial Commis- 
sion, 190 N.W. 101, 178 Wis. 449, 25 
AL.R. 139. 


52. Disease occasioned by injury 
see supra §§ 339-347. 


Rea oe bites as injury see supra § 


Poisoning as injury:see supra § 384. 
53. Cal.—Pattiani v. State Indus- 


; trial Accident Commission, 250 P. 864, 


199 Cal. 596, 49 A.L.R. 446. 


Idaho.—Roe v. Boise Grocery Co., 21 
P.(2d) 910; Reinoehl v. Hamacher 
Pole & Lumber Co., 6 P.(2d) 860, 51 
Idaho 359. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


/ 
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[§ 477] z. Burns.5¢ 


[§ 478] D. Misconduct 


I1l.—Pressed Steel Car Co. v. Indus- 
trial Commission, 172 N.E. 52, 340 I11. 
68. 


Kan.—Monson vy. Battelle, 
801, 102 Kan. 208. 


Mich.—Wiltfong v. Lake Independ- 
ence Lumber Co., 197 N.W. 502, 226 
Mich. 91; Ames v. Lake Independence 
Lumber Co., 197 N.W. 499, 226 Mich. 
83. 


170 P. 


Minn.—Bloomquist v. Johnson Gro- 
cery, 249 N.W. 44: 


N.Y.—Putnam v. Murray, 160 N.Y.S. 
811, 174 App.Div. 720. 


Or.—Huntley v. Oregon State In- 
dustrial Accident Commission, 6 P. 
(2d) 209, 138 Or. 184; Blair v. State 
Industrial Accident Commission, 288 
P. 204, 1383 Or. 450. 


Tenn.—Hartford Accident & Indem- 
nity Co. v. Hay, 17 S.W.(2d) 904, 159 
Tenn. 202. 


Tex.—Indemnity Ins. Co. of North 
America v. Garsee, (Civ.App.) 54 S.W. 
(2d) 817. 


Que.—Canadian Pacific R. Co. v. 
Bake 24 Que.K.B. 55, 24 Dom.L.R. 


[a] Dlustrations.—(1) An epi- 
demic of typhoid fever at the place to 
which the employee was sent in the 
course of his employment was held 
not to constitute an exposure peculiar 
to his employment. Pattiani v. State 
Industrial Accident Commission, 250 
P. 864, 199 Cal. 596, 49 A.L.R. 446. 
(2) Tick bites resulting in Rocky 
Mountain spotted fever and death of 
a lumber camp swamper were held to 
have been received “in course of em- 
ployment,’ making the death com- 
pensable. Reinoehl v. Hamacher Pole 
& Lumber Co., 6 P.(2d) 860, 51 Idaho 
359. (3) Where a salesman was re- 
quired to travel over a _ highway 
through wood tick territory, being ex- 
posed to a greater risk than ordinary 
travelers, it was held that a bite from 
an infected wood tick, causing an in- 
fection with Rocky Mountain spotted 
fever, while thus traveling would con- 
stitute an accident “arising out of and 
in course of employment.” Roe v. 
Boise Grocery Co., (Idaho) 21 P.(2d) 
910. (4) Where death resulted from 
carbon monoxide gas poisoning when 
an employee while on errand for his 
employer, and with its consent using 
his own car for the purpose, was over- 
come when he put up the car and left 
the engine running in his own garage 
which was en route to the place where 
he expected to transact business for 
his employer with a third person, it 
was held that the death was com- 
pensable as one arising out of and in 
the course of the employment of de- 
ceased. Pressed Steel Car Co. v. In- 
dustrial Commission, 172 N.E. 52, 340 
Ill. 68. (5) An employee having to 
wade through water overflowing his 
employer’s car works, whereby an old 
wound was infected, requiring an 
amputation, it was held that he sus- 
tained an “injury arising out of and 
in the eourse of employment” within 
the Workmen’s Compensation Act. 
Monson v. Battelle, 170 P. 801, 102 
Kan. 208. (6) Typhoid fever contract- 
ed by employees by drinking lake 


Harm sustained by an em- 
ployee as a result of burns may be compensable as 
an accident in the course of his employment.°® 

Precluding 
tion***—1, Serious and Willful Misconduct Gener- 
ally.5? In accordance with the express provisions of 
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pensation when 
Compensa- 


horse trough in a barn some distance 
from the employees’ place of work, 
and without the knowledge of the 
owner of the premises on which the 
work was being done, was held not 
compensable since this was not an in- 
dustrial accident caused by exposure 
to a special hazard incidental to, or 
arising out of, their employment with- 
in the Workmen’s Compensation Act. 
Wiltfong v. Lake Independence Lum- 
ber Co:, 197 N.W. 502, 226 Mich. 91; 
Ames vy. Lake Independence Lumber 
Co,, 197 N.W. 499, 226 Mich. 83. (7) 
Where a bug or a beetle flew into an 
eye of an employee working in a 
grocery store, resulting in an eye in- 
fection, it was held that, in the ab- 
sence of evidence that the employee 
was by reason of his work specially 
exposed to flying insects, the resulting 
injury was not compensable since it 
did not “arise out of the employment.” 
Bloomquist  v. Johnson Grocery, 
(Minn.) 249 N.W. 44. (8) Where a 
teamster engaged in teaming, truck- 
ing, and delivery while collecting dirt 
from the streets of a city stepped on 
a board containing a rusty nail and 
contracted tetanus, he was held to 
have received injuries within the 
course of his employment so that re- 
covery might be had for his death. 
Putnam v. Murray, 160 N.Y.S. 811, 174 
App.Div. 720. (9) Injury to a state 
highway employee working as a chain- 
man with a surveying crew as a re- 
sult of an abrasion on his heel, with 
resulting blood poisoning, was held to 
have “arisen out of employment.” 
Huntley v. Oregon State Industrial 
Accident Commission, 6 P.(2d) 209, 
138 Or. 184. (10) The death of an em- 
ployee from typhoid fever contracted 
from drinking water from a river 
while constructing a bridge was held 
not to be the result of a compensable 
accidental injury where it appeared 
that the employee chose to drink un- 
treated and contaminated river water 
rather than treated city water which 
he might have drunk. Blair v. State In- 
dustrial Accident Commission, 288 P. 
204, W332 Ore Oot) SAS Jaundry: 
wagon driver’s infection with blas- 
tomycosis while handling his employ- 
er’s horse was held to have “arisen 
out of and in course of employment.” 
Hartford Accident & Indemnity Co. v. 
Hay, 17 S.W.(2d) 904, 159 Tenn. 202. 
(12) Injury of an employee when 
bit by an insect while taking old 
clothes out of a barrel to wrap around 
a pump to be used in cleaning out his 
employer’s bathhouse sewer was held 
to be compensable as an accident 
which arose out of the employer’s 
business. Indemnity Ins. Co. of North 
America v. Garsee, (Tex.Civ.App.) 54 
S.W.(2d) 817. (13) Where an infec- 
tious disease was communicated to a 
workman by his fellow workman 
while trying to remove a piece of cin- 
der which had got into his eye while 
he was at work, and such disease re- 
sulted in blindness the accident may 
be said to have happened in the course 
of his employment so as to entitle him 
to compensation. Canadian Pacific 
R, Co. v. Flore, 24 Que.K.B. 55, 24 
Dom.L.R. 710. 


54. Injuries by burns as compen- 
‘eras injuries generally see supra § 
Shas 


55. Dzikowska v. Superior Steel 


water from a pipe emptying into a 
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the particular statutes in a number of jurisdic- 
tions,°8 an injured employee is precluded from com- 


he is guilty of acts or omissions 


which constitute “willful misconduct,”®® “serious 
and willful misconduct,”®® or “intentional and will- 
ful misconduct.’ 


When the statute makes the 


Co., 103 A. 351, 259 Pa. 578, L.R.A. 
1918F 888. 


[a] Smoking.—Under a workmen’s 
compensation act, permitting recovery 
for injury in the course of the employ- 
ment, compensation was. properly 
awarded dependents of an employee 
fatally burned when his apron, which 
had become saturated with oil in the 
course of his work, caught fire from a 
match which he struck to light a 
cigarette. Dzikowska v. Superior 
Steel Co., 103 A. 351, 259 Pa. 578, L. 
R.A.1918F 888. 


56. Misconduct as affecting ques- 
tion of whether injury arises out of 
and in course of employment: 


Intoxication see supra § 462, 


Negligence or disobedience of em- 
ployee as preventing injury from 
arising out of employment see supra 


§ 403 


Negligence or unreasonable acts of 
employee as preventing injury from 
arising in course of employment see 
Supra § 409. 


Skylarking and practical joking see 
supra § 431. 

Unlawful acts and violation of stat- 
utes see supra § 461. 

Violation of rules, orders, 
ings see supra § 459. 


Voluntary acts or incurrence of risk 
see supra § 410. 


or warn- 


57. Reduction in amount of com- 
pensation for injury caused by em- 
a ats willful misconduct see infra 


58. See statutory provisions. 


[a] In Pennsylvania there is no 
provision for a forfeiture of compen- 
sation by reason of the employee’s 
willful misconduct. Barkanich v. Jed- 
do-Highland Coal Co., 160 A. 137, 105 
Pa.Super. 145; Waite v. Pittsburgh 
Limestone Co., 78 Pa.Super. 7, 


59. Jones v. Sloss-Sheffield Steel 
& Iron Co., 130 So. 74, 221 Ala. 547; 
United States Fidelity & Guaranty Co. 
v. Industrial Accident Commission of 
California, 163 P. 1013, 174 Cal. 616; 
Great Western Power Co. v. Pillsbury, 
149 P. 35, 170 Cal. 180; Sun Indem- 
nity Co. v. Industrial Accident Com- 
mission of California, 243 P. 892, 76 
Cal.App. 165; Pacific Coast Casualty 
Co. ‘vv. (Pillsbury, 162 P. 1040, 31 Gal: 
App. 701; Collins y. Brier Hill Col- 
lieries, 13 S.W.(2d) 332, 158 Tenn. 317; 
Carbon Fuel Co. v. State Compensa- 
tion Com’r, 164 S.E. 27, 112 W.Va. 203; 
Red Jacket Consol. Coal & Coke Co. v. 
State Compensation Com’r, 162 S.BE. 
665, 111 W.Va. 425. 


60. In re Murphy, 113 N.E. 283, 224 
Mass. 592; In re Von Htte, 111 N.E. 
696, 223 Mass. 56, L.R.A.1916D 641; 
Daily v. Watson, 37 Sec.L.Rep. 782; 
Clayton v. Hanbury, (B.C.) 17 Dom. 
L.R. 384, 27 West.L.R. 893; Rudland 
v. Smith, 50 N.S. 434, 33 Dom.L.R. 536. 


61. See Jendrus v. Detroit Steel 
Products Co., 144 N.W. 563, 178 Mich. 
265, L.R.A.1916A 381, Ann.Cas.1915D 
476 (recognizing the rule, but holding 
that under the particular facts the 
employee was not guilty of intentional 
and willful misconduct). 
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exception, however, compensation is not barred when 
the injury, occurring in the course of employment, 
results in death®? or serious and permanent disable- 
ment,°? although this exception does not remove the 
necessity that the accident be one arising out of and 
in the course of employment ;** but where the stat- 
ute makes no exception compensation is precluded 
whether or not the injury is fatal.*® 
nection between the misconduct and the injury is 
essential for compensation to be refused.*¢ Whether 


62. Western Pac. R. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 224 P. 754, 193 Cal. 413; Williams 
v. Llandudno Coaching, ete, Co., 
PROUT 2s WBS 101 8! BOWEC.C. 43% 
Harding v. Brynddu Colliery Co., 
PSs? GES BOT st 4) Baw. CO. 269) 
Mawdsley v. West Leigh Colliery Co., 
5 B.W.C.C. 80; Weighill v. South 
Heaton, .CoailsiCo.,.)) 4. .B.Wi.GsG. 1.415 
Hapelman v. Poole, 2 B.W.C.C. 48, 25 
SSE. 0 8b bu: Sanderson v. Henry 
Wright, Ltd, 110 L.T. 517. 


[a] Rule applied.—Where one em- 
ployed as a collector and messenger 
was struck by an automobile while 
riding an unlighted bicycle in viola- 
tion of law, if such act was willful 
misconduct in the course of his em- 
ployment, it was not a defense to a 
claim for compensation in view of St. 
(1919) p 910, § 2 subd 4, if the in- 
jury occurring by reason of the mis- 
conduct of employee resulted in his 
death. Western Pac. R. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 224 P. 754, 193 Cal. 413. 


[b] Violation of rules will not in 
itself forfeit the right to compensa- 
tion. Sanderson v. Wright, 7 B.W.C.C. 
141, 110 L.T.Rep.N.S. 517. 


63. Hopwood v. Olive, 3 B.W<A.C. 
357; Foulkes v. Roberts, [1919] W.C. 
&I. 354, 122 L.T. 169. 


[a] Injuries held serious and per- 
manent disablement.—(1) Amputation 
of top joint of middle finger of right 
hand of machinist. Brewer y. Smith, 
OmBuWeC.C.- GOL. 1) (2)0.0 Loss, of, first 
joints of first and third fingers of 
right hand. Hopwood v. Olive, 3 B.W. 
C.C. 357. (3) Crushed fingers, neces- 
sitating amputation at the knuckle 
joints of the first finger of the right 
hand and the first and second fingers 
of the left hand. Foulkes v. Roberts, 
[L929] W.C.&l..354, 122) LT. 169. 


64. Plumb v. Cobden Flour Mills 
Co,, [1914] ALC, 62,.7 BIW.C.C.. 1 [aft 
6 B.W.C.C. 245, 108 L.T.Rep.N.S. 161]; 
Nash v. Steamship Rangatira, [1914] 


3k By 978, 2% (B. WCC. 5905. Brith: v. 
Steamship Louisianian, [1912] 2 K. 
Biald5; 5 B.W-C.C.: 410; Murphy v. 
Cooney, 7 B.W.C.C. 962; Watkins v. 
Guest, 5 B.W.C.C. 307; Weighill v. 
South Heaton Coal Co., 4 B.W.C.C. 
141; Leishman v. Dixon, 3 B.W.C.C. 
560, [1910] S.C. 498; Pope v. Hill’s 


Plymouth Co., 3 B.W.C.C. 339, 102 L.T. 
Rep.N.S. 632. 


Necessity in general see supra § 
396. 


65. Red Jacket Consol. Coal & Coke 
Co. v. State Compensation Com’r, 162 
S.E. 665, 111 W.Va. 425. 


[a] Dependents not entitled.—“Be- 
cause of such willful misconduct an 
employee may not himself receive 
compensation if his injury is not 
fatal, nor are his dependents entitled 
to compensation if he incurs fatal in- 
jury.” Red Jacket Consol. Coal & 
Coke Co. v. State Compensation Com’r, 
162 S.B. 665, 666, 111 W.Va. 425. 
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may recover.®§ 
A causal con- 


ful misconduct,” 


66. HEzell v. Tipton, 264 S.W. 355, 
150 Tenn. 300; Glasgow Coal Co. v. 
Sneddon, 7 F. (Ct.Sess.) 485; Praties 
v. Broxburn Oil Co., [1907] S.C. 581; 
Lynch v. Baird, 41 Sc.L.Rep. 214; 
Cervio v. Granby Cons. Min., etc., Co: 
15, B.C. 192. 


Necessity for causal connection be- 
tween employment and injury for 
ee to be granted see supra 

398. 


67. Gonier v. Chase Companies, 
115 A. 677, 97 Conn. 46,19 A.L.R. 83. 


68. Cal.—United States Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission of California, 163 P. 10138, 
174 Cal. 616; Brooklyn Mining Co. v. 
Industrial Accident<Gommission of 
State of California, 159 P. 162, 172 
Cal. 774; Sun Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 243 P. 892, 76 Cal.App. 165. - 


Conn.—Kinsman v. Hartford Cou- 
rant Co., 108 A. 562, 94 Conn. 156. 


Ga.—Martin v. Georgia Casualty 
Co., 119 S.E. 337, 30 Ga.App. 712 [rev 
on other grounds 122 S.E. 881, 157 Ga. 
909, and vac (App.) 123 S.E. 732]. 


Ind.—In re Ayers, 118 N.E. 386, 66 
Ind.App. 458. 


Mich.—Brink v. J. W. Wells Lum- 
ber Co., 201 N.W. 222, 229 Mich. 35; 
Rowe v. Leonard Warehouses, 173 N. 
W. 187, 206 Mich. 4938; Beaudry v. 
Watkins, 158 N.W. 16, 191 Mich. 445, 
L.R.A.1916F 576. 


B.C.—Re McAloney & Western Fuel 
Co., 5 West.L.R. 163. 


[a] Resting while waiting for 
work.—Where a miner working in a 
shaft was instructed by his foreman 
to complete his work there and then 
to go to another shaft where the 
foreman was and to work there, and, 
after completing his: work in the first 
shaft, he came to the surface, and, 
the day being exceedingly warm, 
stopped temporarily to rest in the 
shade of an ore bin, and while so rest- 
ing was killed by the collapse of the 
bin, and where the foreman had been 
informed that he had finished the 
work in the first shaft and was wait- 
ing for another assignment to work, 
the act of the deceased in resting was 
not ‘willful misconduct,’ within 
workmen’s compensation, insurance, 
and safety act (St. [1913] p 283) § 12 
subd 3, barring a right to indemnifi- 
cation. Brooklyn Min. Co. v. State In- 
dustrial Acc. Commn., 159 P. 162, 172 
Cal. 774. 


[b] Painter, subject to attacks of 
temporary unconsciousness, working 
on scaffold.—Where a painter who 
knew that he was subject to attacks 
of indigestion causing temporary un- 
consciousness had always been able 
to anticipate such attacks, and protect 
himself, and he had no warning 
against working on a staging about 
eleven feet above a surface covered 
with paving blocks, except a doctor’s 
advice to discontinue working in high 
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or not a particular act or course of conduct comes 
within the statutory prohibition is primarily a ques- 
tion of fact,®? and where the evidence does not show 
that the employee, sustaining an injury arising out 
of, and within the course of, his employment, was 
guilty of acts within the statutory prohibition he 


The word “willful” in the statute 


implies that the action must be intentional®® with a 
purpose more or less deliberate.*° The phrase “will- 


within the concept of the statutes, 


places, giveh about three months be- 
fore, it was held that his conduct in 
working on the staging did not con- 
stitute ‘‘willful and serious miscon- 
duct” within the Workmen’s Compen- 
sation Act, defeating,recovery for his 
death by a fdll.caused by temporary 
unconsciousness. Genier v. Chase 
Companies, 115 A. 677, 97 Conn. 46, 19 
A.L.R. 838. 


[c] Going into another depart- 
ment.—Where the usual means for 
washing up failed one evening, a 
servant was not guilty of “willful 
misconduct” within the Workmen’s 
Compensation Act (L. [1915] c 106 § 
8) in going to another department to 
heat water, where he was injured. In 
re Ayers, 118 N.E. 386, 387, 66 Ind. 
App. 458. 


[d] Watchman exchanging shots 
with supposed robbers.—Where an 
employee, a night watchman, and po- 
lice officers exchanged shots in the 
darkness, each thinking the other rob- 
bers, and the watchman was fatally 
injured, the watchman was not guilty 
of serious and willful misconduct. In 
re Harbroe’s Case, 111 N.E. 709, 223 
Mass. 139, L.R.A.1916D 933. 


[e] Delivery boy catching on 
truck.—A. delivery boy riding a bicy- 
cle who caught on the rear end of a 
motor truck going in his direction 
was held not guilty of intentional and 
willful misconduct. Beaudry v. Wat- 
kins, 158 N.W. 16, 191 Mich. 445, L.R. 
A.1916F 576. 


69. Baltimore Car Foundry Co. v. 
Ruzicka, 104 A. 167, 132 Md. 491, 4 
A.L.R. 113; Ezell v. Tipton, 264 S.w. 
355, 150 Tenn. 300; Moore v. Cincin- 
nati, IN. On é&) Te Poa. Co. 5: 256..85W- 
876, 148 Tenn. 561; King v. Empire 
Collieries Co., 139 S.E. 478, 479, 148 
Va. 585, 58 A.L.R. 193. 


““Willful,’ as used in the statute, 
imports something more than a mere 
exercise of the will in doing the act. 
It imports a wrongful intention. An 
intention to do an act that he knows, 
or ought to know, is wrongful, or 
forbidden by law. It involves the 
idea of premeditation and determina- 
tion to do the act, though known to be 
forbidden.” King v. Empire Collieries 
Co., Supra. 


“Willful” 68 C.J. p 266 et seq. 


70. Moore v. Cincinnati, N. O. & T. 
P. R. Co., 256 S.W. 876, 148 Tenn, 561. 


[a] In California it has been said 
that it must be presumed that in 
Workmen’s Compensation, Insurance, 
and Safety Act § 12 subd 8, as to will- 
ful misconduct barring recovery, the 
legislature had in view the definition 
of “willful” as found in Pen. Code § 
7, wherein “willfully”-is defined as the 
purpose or willingness to commit the 
act or make the omission referred to; 
it does not require any intent to vio- 
late law or injure another or to ac- 
quire any advantage. Bay Shore 
Laundry Co. v. Industrial Accident 
Commission of California, 172 P. 1128, 
36 Cal.App. 547. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


¢ 
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is intended to denote something different from,7 
and more than,*? negligence, or even gross’? or cul- 
pable** negligence, or wanton carelessness;7° but 
it is something less than a voluntary self-infliction 
Willful misconduct involves conduct 
of quasi-criminal nature;** the intentional doing of 
something either with the knowledge that it is likely 
to result in serious injury or with a wanton and reck- 


of injury.7° 


71. Great Western Power Co. v. 
Pillsbury, 149 P. 385, 170 Cal. 180; 
Maryland Casualty Co. v. Industrial 
Accident Commission, 178 P. 542, 39 
Cal.App. 229; Archibald v. Ott, 87 5.E. 
791, 77 W.Va. 448, L.R.A.1916D 10138; 
Bullen vy. London United Tramways, 8 
W.C.C. 103; Wallace v. Glenboig Fire 
Clay Co., [1907] S.C. 967; Foucher v. 
Morache, 46 Que.Super. 498. 


72. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 216 Ala. 267; 
United States Fidelity & Guaranty Co. 
v. Industrial Accident Commission of 
California, 163 P. 1013, 174 Cal. 616; 
Collins v. Brier Hill Collieries, 13 S. 
W.(2d) 382, 158 Tenn. 317. 


73. Cal—wNorth Pac. §. 8. Co. v. 
Industrial Ace. Commission of Cali- 
fornia, 163 P. 910, 174 Cal. 500. 


Conn.—Gonier v. Chase Companies, 
115 A. 677, 97 Conn. 46, 19 A.L.R. 83. 


Ga.—®tna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]. 


Ky.—Stearns Coal & Lumber Co. v. 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
Black Mountain Corporation v. Hig- 
gins, 10 S.W.(2d) 463, 226 Ky. 7; Har- 
lan Gas Coal Co. v. Trail, 280 S.W. 
954, 213 Ky. 226; Allen v. Columbus 
eaUNS Co., 268 S.W. 1078, 207 Ky. 
183. 


Mass.—In re Nickerson, 105 N.E. 
604, 218 Mass. 158, Ann.Cas.1916A 790 
and note, 


Mich.—Gignac vy. Studebaker Corp., 
152 N.W. 1037, 186 Mich. 574. 


[a] Mere negligence, however 
great, is not willful misconduct with- 
in the Workmen’s Compensation Act. 
4atna Life Ins. Co. v. Carroll, 150 
S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]; Fortin v. Beaver Coal Co., 
187 N.W. 352, 217 Mich. 508, 23 A.L.R. 
1153: 


Negligent acts as constituting will- 
ful misconduct see infra § 479. 


74. Allen v. Columbus Mining Co., 
268 S.W. 1073, 207 Ky. 183. 


75. Black Mountain Corporation v. 
Higgins, 10 S.W.(2d) 468, 226 Ky. 7. 


76. Black Mountain Corporation v. 
Higgins, supra. 

77. ANtna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]; Harlan Gas Coal Co. v. 
Trail, 280 S.W. 954, 213 Ky. 226; For- 
tin v. Beaver Coal Co., 187 N.W. 352, 
217 Mich. 508, 23 A.L.R. 1153. 


7g. Gonier v. Chase Companies, 115 
A. 677, 97 Conn. 46, 19 A.L.R. '83; 
A®tna Life Ins. Co. v. Carroll, 150 S. 
B. 208, 169 Ga. 383 [rev.on other 
grounds 146 S.E. 788, 39 Ga.App. 78 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]; Black Mountain Corpora- 
tion v. Higgins, 10 S.W.(2d) 463, 226 
Ky. 7; Harlan Gas Coal Co. v. Trail, 
280 S.W. 954, 213 Ky. 226; Fortin v, 
Beaver Coal Co., 187 N.W. 352, 217, 
Mich. 508, 23 A.L.R. 1153. 
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conduct, serious 


age by a minor 


[a] “It resembles closely the wan- 
ton or reckless misconduct which will 
render one liable to a trespasser or a 
bare licensee.” In re Nickerson, 105 
N.E. 604, 218 Mass. 158, 160, Ann.Cas. 
1916A 790. 


79. Cal—W. R. Rideout Co. v. 
Pillsbury, 159 P. 435, 173 Cal. 132; 
Maryland Casualty Co. v. Industrial 
Accident Commission, 178 P. 542, 39 
Cal.App. 229. 


Conn.—Fiarenzo v. Richards & Co., 
107 A. 568, 98 Conn. 581. 


Ga.—tIntegrity Mut. Casualty Co. v. 
Jones, 126 S.E. 876, 38 Ga.App. 489. 


Ind.—Indianapolis Light & Heat 
Co. v. Fitzwater, 121 N.E. 126, 70 Ind. 
App. 422. 


Ky.—Black Mountain Corporation v. 
Higgins, 10 S.W.(2d), 463, 226 Ky. 73 
Harlan Gas Coal Co. v. Trail, 280 S. 
W. 954, 213 Ky. 226; Allen v. Colum- 
pup Mining Co., 268 S.W. 1073, 207 Ky. 


Md.—Baltimore Car Foundry Co. v. 
Ruzicka, 104 A. 167, 132 Md. 491, 4 
A.LiIR: 1138. 


Mich.—Carvey v. W. D. Young & 
Co., 188 N.W. 392, 218 Mich. 342. 


Tenn.—Mullins v. Tennessee Stave 
& Lumber Co., 290 S.W. 975, 155 Tenn. 
132; Moore v. Cincinnati, N. O. & T. 
pay aS Co., 256 S.W. 876, 148 Tenn. 


[a] Acts held not willful miscon- 
duct.—(1) Act of a deck hand in lean- 
ing against a post near the edge of a 
barge and going to sleep. W. R. Ride- 
Out, Cow billsbury, abo me. 4oDAeLaS 
Cal. 132. (2) Employee on his mas- 
ter’s business driving an automobile 
when he was unfamiliar with that 
particular kind of machine. Maryland 
Casualty Co. v. Industrial Accident 
Commission, 178 P. 542, 39 Cal.App. 
229. (3) Action of an electrical 
worker in a mine in operating a motor 
while moving welding apparatus so 
as to cause smaller cars being pushed 
ahead to leave the track while passing 
a switch and to knock out some props, 
precipitating the roof of the mine on 
a worker and causing his death. 
Black Mountain Corporation y. Hig- 
gins, 10 S.W.(2d) 463, 226 Ky. 7. (4) 
Employee of a coal company, on his 
way to work, attempting to remove 
an electric wire lying across a near- 
by path, although advised by fellow 
workmen not to touch it. Harlan Gas 
Coal Co. v. Trail, 280 S.W. 954, 218 
Ky. 226. (5) Act of an employee 
eighteen years old in lying down be- 
fore a fire with his back to and ten 
inches from it. Allen v. Columbus 
Mining Co., 268 S.W. 1078, 207 Ky. 
183. (6) 
facturing concern, who crossed the 
track between two cars after being 
warned not to cross the track because 
the cars were to be coupled. Balti- 
more Car Foundry Co. v. Ruzicka, 104 
A. 167, 132 Md. 491, 4 A.L.R. 113. (7) 
Employee who went into a room of a 
mine with an open lamp, at the direc- 
tion of his foreman, and was killed by 
an explosion of gas, notwithstanding 
he and the foreman about three hours 
previously had tested the room for gas 
and found that it would be dangerous 
to work therein. Mullins v. Tennessee 


Employee of a car manu-' 
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less disregard of its probable consequences.7& Ac- 
cordingly, an employee is not guilty of willful mis- 


and willful misconduct, or inten- 


tional and willful misconduct because he was negli- 
gent’® or grossly negligent,®° inattentive,®! or care- 
less ;8? or because he acted imprudently,®? thought- 
lessly,®* or unwisely.§® 


A misrepresentation of his 
in order to obtain employment is 


Stave & Lumber Co., 290 S.W. 975, 155 
Tenn. 132. 


80. Stearns Coal & Lumber Co. v., 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
Gignac v. Studebaker Corp., 152 N.W. 
1037, 186 Mich. 574. 


[a] Tllustrations.—(1) Miner in- 
jured while attempting to board a 
motorcar to request the motorman to 
carry his dinner bucket into the mine 
was held not guilty of willful miscon- 
duct. Stearns Coal & Lumber Co. v. 
Smith, 21 S.W: (2d) 277, 2381 Ky. 269. 
(2) Where a railroad employee was 
injured while climbing over the bump- 
ers of a freight train to which a live 
engine was attached, without stopping 
to see where the trainmen were and 
without knowing whether the train 
was about to move, he was not, as a 
matter of law, guilty of intentional 
and willful misconduct. Gignac v. 
Studebaker Corp., 152 N.W. 1037, 186 
Mich. 574. 


81. Carvey v. W. D. Young & Co., 
188 N.W. 392, 218 Mich. 342. 


82. Carvey v. W. D. Young & Co., 
supra. 


83. Elk Grove Union High School 
Dist. v. Industrial Accident Commis- 
sion of State of California, 168 P. 392, 
34 Cal.App. 589; Baltimore Car Foun- 
ary Co. v. Ruzicka, 104 A. 167, 132 Md. 
491, 4 A.L.R. 113; Clem’v. Chalmers 
Motor Co., 144 N.W. 848, 178 Mich. 340, 
L.R.A.1916A 352 and note. . 


[a] For example (1) a female 
teacher was not as a matter of law 
guilty of ‘willful misconduct,” within 
the Workmen’s Compensation Act, in 
shoving aside a four hundred fifty- 
eight-pound desk to get a necessary 
book from a case, and injuring her 
Spine. Elk Grove Union High School 
Dist. v. Industrial Acc. Commission 
of State of California, 168 P. 392, 34 
Cal.App. 589. (2) Fora man to leave 
the roof of a building by a rope in- 
stead of by a ladder, the distance be- 
ing only nineteen or twenty feet, is 
not intentional and willful miscon- 
duct. Clem’ v. Chalmers Motor Co., 
144 N.W. 848, 178 Mich. 340, L.R.A. 
1916A 352. F 


84. Mancini v. Scovill Mfg. Co., 119 
A. 897, 98 Conn. 591; Gonier v. Chase 
Companies, 115 A. 677, 97 Conn. 46, 
19 A.L.R. 83; Baltimore Car Foundry 
Co. v. Ruzicka, 104 A. 167, 132 Md. 491, 
4 A.L.R. 113; Moore v. Cincinnati, N. 


O. & T. P. Ry. Co., 256 S.W. 876, 148 
Tenn. 561. 
[a] Employee crawling under 


train.—In an action under the Work- 
men’s Compensation Act to recover 
for the death of decedent, killed while 
crawling under a train going in the 
direction of his home, it was held that 
decedent was not guilty of such will- 
ful misconduct as, under § 10 of the 
act, would cut off recovery, where the 
alternative way, which decedent 
might have more safely followed in 
the exercise of caution, was not free 
from the difficulties of travel, or dan- 
ger, and it was the custom of the de- 
fendant’s employees to cross the 
tracks at the most convenient point. 
Moore v. Cincinnati, N. O. & T. P. Ry. 
Co., 256 S.W. 876, 148 Tenn. 561. 


85. Carvey v. W. D. Young & Co., 
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not in itself serious and willful misconduct.8* The 
phrase “serious and willful misconduct” has been 
said to mean the same as “willful misconduct,” since 
any willful conduct that leads to death or great bodi- 
ly injury must necessarily be serious.*? 


Medical treatment of injury.°® A refusal or neg- 
lect to procure medical treatment might be carried 
to such an extent as to constitute willful and serious 
misconduet,’® but a failure to do so within a short 
time after the injury does not necessarily amount 
to that.°° Similarly, a refusal to submit to a surgi- 
cal operation immediately after its necessity is ap- 
parent is not necessarily willful misconduct,®! or 
intentional and willful misconduct.°? The giving 
of an untruthful answer to a question of the attend- 
ing physician has been held not intentional and will- 
ful misconduct, although the treatment would have 
been different if a truthful answer had been given, 
where the employee did not fully understand the 
question or know that it had any bearing on the 
treatment.?? 


When injury is not received in course of employ- 
ment,** the question of whether the injury was 
caused bv intentional and willful misconduct is im- 


188 N.W. 392, 218 Mich. 342. 


[a] Catching at pile of lumber.— | ™tter of law, 
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material.9® 


“Serious misconduct.” Ordinary negligence does 
not constitute serious misconduct®* although gross 
negligence might.27_ Whether misconduct is serious 
is to be determined from its nature®* and not nec- 
essarily from its consequences;°® only the conse- 
quences which might reasonably be anticipated from 
the employee’s act or omission should be looked at as 
elements for consideration. 


[§ 479] 2. Willful Negligence; Reckless Indiffer- 
ence to Danger; Culpable Negligence; Serious Neg- 
lect. Under statutes so providing, willful negligence 
of the employee may preclude compensation,? but 
it will not do-so when not expressly so provided.* 
Where all the elements of willful. negligence are 
enumerated in a statute, an act which is not within 
those enumerated is not willful negligence. Under 
the express provisions of some statutes an employee 
is not entitled to recover when his injury is due to 
his deliberate and reckless indifference to danger.® 
An employee is not within the contemplation of such 
a statute where he does not appreciate his danger,® 
A reckless indifference 
o safety as included in a statute as a component 


alcoholic.—It cannot be said, as a, A. 399, 87 N.J.Law 407, 408. 
that an injured em- 


“We think counsel misapprehends 


A watchman who rode a bicycle in 
making his rounds, and who was in- 
jured by falling from his bicycle, and 
attempting to save himself by catch- 
ing at a pile of lumbev, suffered an 
accidental injury, was not guilty of 
“willful misconduct” -within the 
Workmen’s Compensation Act (Comp. 
L. [1915] § 5432), although there was 
no _ unusual occurrence to cause the 
fall. Carvey v. W. D. Young & Co., 
188 N.W. 392, 218 Mich. 342. 


86. Darnley v. Canadian Pac. R. 
Cor, 14.8 Cr 15, 25B.W,.C.C.505. 


87. Diestelhorst vy. Industrial Ac- 
cident Commission of California, 164 
Pr44, 32 Cal.App. U7, 


88. Refusal or neglect to submit to 
medical treatment as precluding com- 
pensation generally see infra § 559. 


89. Rainey v. Tunnel Coal Co., 105 
A. 333, 93 Conn. 90. 


90. Rainey v. Tunnel Coal Co., su- 
pra. 
[a] Claimant’s failure to consult 


physician until two weeks after inju~ 
ry was held not “willful and serious 
misconduct.” Rainey v. Tunnel Coal 
Co., 105 A. 333, 93 Conn. 90: 


91. Enterprise Fence & Foundry 
a vy. Majors, 121.N.E. 6, 68 Ind.App. 
9) . 


92. Jendrus v. Detroit Steel Prod- 
ucts Co., 144 N.W. 563, 178 Mich. 265, 
L.R.A.1916A 381, Ann.Cas.1915D 476. 


[a] For example, refusal by a for- 
eigner unable to speak or to under- 
stand English, and suffering great 
pain, to submit to a surgical opera- 
tion until some fifteen or sixteen 
hours after its necessity was appar- 
ent to the attending physician is not 
intentional and willful misconduct. 
Jendrus v. Detroit Steel Products Co., 
144 N.W. 563, 178 Mich. 265, L.R.A. 
beat 381 and note, Ann.Cas.1915D 


93. Ramlow v. Moon Lake Ice Co., 
158 N.W. 1027, 192 Mich. 505, L.R.A. 
1916F 955. 


[a] Employee denying he was an 


ployee was guilty of willful and inten- 
tional misconduct in telling his phy- 
Sician that he was not an alcoholic, 
in the absence of a showing that the 
employee understood to what extent 
a person must be addicted to the use 
of intoxicating liquors to become an 
alcoholic, nor that the employee knew 
that the question had any bearing on 
the treatment of his injury. Ramlow 
v. Moon Lake Ice Co., 158 N.W. 1027, 
192 Mich. 505, L.R.A.1916F 955. 


94. Necessity for injury to be in 
course of employment generally see 
supra §§ 396-477. 


95. Bischoff v. American Car & 
ae Co., 157 N.W. 34, 190 Mich. 


96. Gonier v. Chase Companies, 115 
A. 677, 97 Conn. 46, 19 A.L.R. 83. 


97. Gonier v. Chase Companies, su- 
pra. 


98. Gonier v. Chase Companies, su- 
prs. 


99. Gonier v. Chase Companies, su- 
pra; Bullen v. London United Tram- 
ways, 8 W.C.C. 103. 


1. Bullen vy. London United Tram- 
ways, supra. 


2. Downs v. Fowler, 167 N.W. 855, 
201 Mich. 659. 


[a] Thus, under Pub. Acts (1912, 
Extra. Sess.) No. 10 pt 1 § 1, wherein 
a servant’s willful negligence is still 
a defense to his action for injuries, 
it was not error to submit the issue 
of the servant’s willful negligence in 
failing to keep a runway clean of peb- 
bles, one of which caused his injury, 
when the master testified that he had 
told plaintiff to keep the runway 
clean. Downs vy. Fowler, 167 N.W. 
855, 201 Mich. 659. 


[b] ‘Conduct held not “willful neg- 
ligence.”—-Struve v. City of Fremont, 
(Neb.) 250 N.W. 663; Farmers’ Grain 
& Supply Co. of Minden vy. Blanchard, 
178 N.W. 257, 104 Neb. 637. 


3. West Jersey Trust Co. v. Phil- 
adelphia, etc., R. Co., 95 A. 753, 88 
N.J.Law 102 [rev on other grounds 
101 A. 1055]; Taylor v. Seabrook, 94 


the provisions of the act of 1911 so 
far as they relate to willful negli- 
gence. All that that acts says on 
this subject is contained in the por- 
tion of the act designated as section 
I, which may be called for conven- 
ience the-employers’ liability section 
of the statute. In this part of the 
act the liability is meade to depend 
not upon any implied contract for 
compensation, but upon tiie negli- 
gence of the employer, either at. com- 
mon law or resulting from the re- 
quirements of the act itself. When 
we come to section II, we find that 
the provision of willful negligence is 
entirely omitted, and that the only 
exemption is when the injury or 
death is intentionally self-inflicted, or 
when intoxication is the natural and 
proximate cause of injury. Pamph. 
L. 1911, p. 136, par. 7. There is no 
claim in this case that the injury was 
self-inflicted or that it was due to 
intoxication.” 
pra, 


4. Struve v. City of Fremont, 
(Neb.) 250 N.W. 663. 


5. See statutory provisions. 


6. Colbourn y. Nichols, 109 A. 882, 
30 Del. 572. 


[a] For example, an employee of 
a teamster who was riding on boxes 
piled on a freight elevator which were 
to-be transported cannot, where the 
elevator was safe and had the boxes 
been properly loaded he would not 
have been injured, and he did not 
know that the boxes had been unskill- 
fully loaded, be deemed to have shown 
a deliberate and reckless indifference 
to danger which would bar recovery 
under the Workmen’s Compensation 
Act. Colbourn yv. Nichols, 109 A. 882, 
30 Del. 572. 


7. Shockley v. King, 117 A. 280, 31 
Del. 606. A 


_ [a] Rule applied.—The act of an 
inexperienced employee  offbearing 
lumber in a sawmill, in turning to the 
left instead of the right and thereby 
coming in contact with the saw and 
losing his hand was held not so gross 
and inexcusable as to amount to a de- 


Taylor v. Seabrook, su- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of willful negligence is more than ordinary eareless- 
ness and implies a rash and careless spirit, not nec- 
essarily amounting to wantonness, but approximat- 
ing it in degree, and a willingness to take a chance ;° 
so, although an act is not prudent or free from neg- 
ligence, it is not necessarily “reckless indifference to 
safety.” 


Culpable negligence. A statute which precludes 
recovery when the injury is due solely to the cul- 
pable negligence of the employee does not preclude 
recovery where the employee had no reason to sus: 
pect that his act would result in injury,!°® 


Serious neglect.1: If a statute expressly so pro- 
vides, an injury caused by the serious neglect of the 
employee is not compensable.t2? Any neglect which, 
in the view of reasonable persons in a position to 
judge, exposes anybody, including the person guilty 
of it, to the risk of serious injury is “serious neg- 
lect”? within the meaning of the statute.% It does 
not necessarily import the quality of deliberation, 
but it means something more than contributory neg- 
ligence.t# 


[§ 480] 8. Violation of Statutes. Not every vio- 
lation of a statute, ordinance, or publie regulation 
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precludes the employee from recovery,** but whether 
or not it does is dependent on the circumstances.'® 
A mere violation alone, with nothing more, is not 
willful,!7 or serious and willful,18 misconduct, nor is 
it within a statutory provision barring compensa- 
tion for a willful failure or refusal to perform a 
duty required by statute,1® for such a violation or- 
dinarily constitutes mere negligence.?° Inadvertent, 
unconscious, or involuntary violations are to be 
distinguished from those which are intentional.?? 
The willful or deliberate and intentional violation 
of a statute or public regulation designed for the 
protection of the employee is willful, or serious and 
willful, misconduct, precluding recovery.?2 So @ 
willful and deliberate violation of a penal statute 
regulating the speed or operation of motor vehicles 
has been held to be willful misconduct,?* or willful 
failure or refusal to perform a duty required by 
statute,?* but there is authority holding a failure 
to operate a vehicle in conformity to a city ordinance 
not to be a willful failure to perform a duty required 
by law.25 For an employee to be guilty of a will- 
ful failure or refusal to perform a duty required by 
statute he must know, or have reason to know, of 
the duty,?® for if there is no knowledge the failure 


liberate and reckless indifference to 
danger, which would bar recovery un- 
der Workmen’s Compensation L. § 129. 
Seed v. King, 117 A. 280, 31 Del. 


8. Struve v. City of Fremont, 
(Neb.) 250 N.W. 663; Farmers’ Grain 
& Supply Co. of Minden v. Blanchard, 
178 N.W. 257, 104 Neb. 637. 


9. Struve v. City of Fremont, 
(Neb.) 250 N.W. 663; Farmers’ Grain 
& Supply Co. v. Blanchard, 178 N.W. 
257, 104 Neb. 637. 


[a] Monoxide gas poisoning from 
automobile in garage.—The death of 
a city fire chief caused by monoxide 
gas poisoning, while preparing his 
automobile in his garage, to carry him 
to his duty, was not due to reckless 
indifference to safety. Struve v. City 
of Fremont, (Neb.) 250 N.W. 663. 


10, In re’ Karos) 243" P1598, 34 
Wyo. 357. 
[a] Overturning tractor by apply- 


ing too much power.—Where a trac- 
tor used in moving houses overturned 
when the driver applied too much 
power, he was not guilty of culpable 
negligence, never having uséd_ the 
tractor to draw heavy loads and hav- 
ing no reason to suspect that its own 
power would overturn it. In re Karos, 
243 P. 593, 34 Wyo. 357. 


1l. Neglect to submit to surgical 
or medical treatment see supra § 394. 


12. Hill v. Granby Cons. Mines, 12 
iB Cress Me Bowe: Cars oo: 


13. Hill v. Granby Cons. Mines, su- 
pra. 

14. Hill v. Granby Cons. Mines, su- 
pra. 

15. Gonier v. Chase Companies, 
U15 A; 167.7. 97 Conn: 46; 19 ALL.R..83. 

16. Gonier v. Chase Companies, 
supra. 


17. Aitna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on oth- 
er grounds 146 S.E. 788, 39 Ga.App. 
78, and conformed to 150 S.E. 872, 40 
Ga.App. 674]. 


18. Gonier v. Chase Companies, 
115 A. 677, 97 Conn. 46, 19 A.L.R. 83; 
reat: Case, 157 N.E. 342, 260 Mass. 
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: 


[a] Employee’s violation of regu- 
lation of department of labor and in- 
dustry does not alone establish seri- 
ous and willful misconduct. Silver’s 
Case, 157 N.E. 342, 260 Mass. 222. 


19. A®tna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]; King v. Empire Collieries 
Co., 139 S.H. 478, 148 Va. 585, 58 A. 
TEES ealtoles. 


20. Actna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]. 


Negligence as willful misconduct 
generally see supra § 479. 


21. Actna Life.Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]; King v. Empire Collieries 
ee 139 S.E. 478, 148 Va. 585, 58 A.L.R. 


22. Silver’s Case, 157 N.E. 342, 260 
Mass. 222; Fortin v. Beaver Coal Co., 
187 N.W. 352, 353, 217 Mich. 508, 23 
A.L.R. 1153; Carbon Fuel Co. v. State 
Compensation Com’r, 164 S.E. 27, 28, 
112 W.Va. 203; Smith v. Archibald 
Russell, Iitd., [1921] S.C. \335. 


“Such reckless disregard of the 
statute and invitation of the very con- 
sequences the statute was enacted to 
avoid being a voluntary act on the 
part of the deceased, involving plan 
and effort and calculation, and, not 
being in furtherance of any of his du- 
ties nor under the direction of his 
superior, constituted intentional and 
willful misconduct on his part, and 
bars compensation to his dependents.” 
Fortin v. Beaver Coal Co., supra [quot 
Carbon Fuel Co. y. State Compensa- 
tion Com’r, supra]. 


[a] Facts held to show willful, or 
serious and willful, misconduct.—(1) 
Roofer deliberately working without 
staging in violation of a rule of the 
department of labor. Silver’s Case, 
157 N.E. 342, 260 Mass. 222. (2) Coal 
miner jumping across a pit instead of 
walking along the path provided, in 
violation of statute. Fortin v. Beaver 


Coal Co., 187 N.W. 352, 217 Mich. 508, 


23 A.L.R. 1153. (8) Coal miner rid- 
ing a trip of loaded cars out of a mine 
in violation of statute. Carbon Fuel 
Co. vy. State Compensation Com’r, 164 
S.E. 27, 112 W.Va. 203. (4) Breach 
of a statutory prohibition against re- 
turning to the locality of a shot which 
has missed fire until the elapse of a 
prescribed period of time; although 
the miner honestly ‘believed his shot 
had not been lit, he was guilty of will- 
ful misconduct. Smith v. Archibald 
Russell, Utd., (1921) (S:C. (335: 


23. Fidelity & Deposit Co. v. In- 
dustrial Accident Commission, 154 P. 
834, 171 Cal. 728, L.R.A.1916D 903; 
/Htna Life Ins. Co. v. Carroll, 150 S. 
HK. 208, 169 Ga. 333 [rev 146 S.E. 788, 
39 Ga.App. 78 (folb Standard Acc. Ins. 
Co. v. Pardue, 146 S.E. 638, 39 Ga.App. 
87), and conformed to 150 S.BE. 872, 40 
Ga.App. 674]. 


[a] Rule applied where an em- 
ployee was driving his automobile 
faster than the rate of speed allowed 
by statute and where such employee 
did not have the vehicle under control 
when approaching a railroad crossing 
as required by statute. Ana Life 
Ins. Co. v. Carroll, 150 S.E. 208, 169 
Ga. 333 [rev 146 S.E. 788, 39 Ga.App. 
78 and conformed to 150 S.E. 872, 40 
Ga.App. 674]. 


24. ®Atna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev 146 S.E. 
788, 39 Ga.App. 78 (foll Standard Acc. 
Ins. Co. v. Pardue, 146 S.E. 638, 39 
Ga.App. 87), and conformed to 150 S. 
EH. 872, 40 Ga.App. 674]. 


25. Bohlen-Huse Coal & Ice Co. vy. 
pt chi at 257 S.W. 848, 148 Tenn. 


_ 26. Kuhner Packing Co. v. Hitch- 
ins, (Ind.App.) 186 N.E. 262; King vy. 
Empire Collieries Co., 139 S.E. 478, 
148 Va. 585, 58 A.L.R. 193. 


_ [a] Rule applied.—(1) Employee 
injured while riding on a hoist used to 
convey materials to the upper parts 
of a building under construction, was 
held not precluded from recovering 
compensation on the theory that his 
injuries were due to his willful fail- 
ure or refusal to perform his statuto- 
ry duty because of a violation of the 
rule of the state administrative build- 
ing council prohibiting employees rid- 
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cannot be willful,?7 but there is other authority to 
Under a statute which precludes 
recovery when the employee’s injury is due to his 
commission of a misdemeanor, an employee is not 


the contrary. 


barred. from compensation when 


work in a manner in violation of a statutory rule 
and constituting a misdemeanor thereunder, where 
the same statute makes it compulsory for the em- 
ployer to enforce the rule,?® particularly when the 
employee has no knowledge of the existence of the 


rule violated.?° 


[§ 481] 4. Violation of Employer’s Orders or 
Unless the statute provides otherwise,*? 
willful misconduct by an employee barring compen- 
sation may consist of a violation of an employer’s 
order, rule, regulation, or instruction,®? even though 


Rules. 


ing on such hoists, where the em- 
ployee had no knowledge of rule. 
Kuhner Packing Co. vy. Hitchins, (Ind. 
App.) 186 N.E, 262. (2) An employee 
injured while using a blasting fuse 
which extended out of the hole only 
two inches was held not barred from 
recovering compensation, although his 
use of such fuse violated the statute, 
where it was not shown that he had 
knowledge of the statute or that it 
had been brought to his attention. 
King v. Empire Collieries Co., 139 S.E. 
478, 148 Va. 585, 58 A.L.R. 193. 


27. Kuhner Packing Co. v. Hitch- 
ins, (Ind.App.) 186 N.E. 262; King v. 
Empire Collieries Co., 139 S.H. 478, 
479, 148 Va. 585, 58 A.L.R. 193. 


“There cannot, however, be a will- 
ful failure to perform an unknown 
duty. If the duty is unknown, the 
employee cannot deliberately deter- 
mine that he will not perform it.” 
King v. Empire Collieries Co., supra. 


28. Aitna Life Ins. Co. v. Carroll, 
150 S.E. 208, 214, 169 Ga. 333 [rev on 
other grounds 146 S.E. 788, 39 Ga.App. 
78 and conformed to 150 S.E. 872, 40 
Ga.App. 674]. 


“If one who is ,indicted and tried 
for a violation of a penal statute is 
presumed to have knowledge of its 
existence, and cannot plead ignorance 
of the statute as an excuse for its 
infraction, there is no good reason 
why the same presumption does not 
exist when he or his dependents seek 
to recover compensation for his inju- 
ry under our Workmen’s Compensa- 
tion Law.”’ Attna Life Ins. Co. v. Car- 
roll, supra. 


29. Kuhner Packing Co. v. Hitch- 
ins, (Ind.App.) 186 N.E. 262, 264. 


“Tt would be manifestly unjust to 
hold that an employer might ignore a 
rule adopted as this one was, and then 
invoke it in order to defeat an award 
of compensation to his servant, who 
was injured while in the discharge 
of the duties of his employment in the 
way and manner allowed, permitted, 
and authorized by the employer.” 
Kuhner Packing Co. v. Hitchins, su- 
pra. 

30. Kuhner Packing Co. v. Hitch- 
ins, supra. 


31. Big Elkhorn Coal Co. v. Burke, 
267 S.W. 142, 206 Ky. 489. 


[a] Statutes construed together.— 
Where one statute precludes recovery 
for willful misconduct of the em- 
ployee, and another diminishes com- 
pensation by fifteen per cent for an 
intentional violation of a safety rule, 
and the statutes are to be construed 
together, the intentional violation of 
the rule is not willful misconduct. 
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the statute fails to designate expressly such an act 
as included in willful misconduct although it enu- 
merates other acts as so included;** but not every 
violation constitutes willful misconduct,** or seri- 
ous and willful misconduct,?> and whether or not 
it does is dependent on the circumstances.*® 
mere disregard of an order or rule, without more, 
does not, as matter of law, amount to willful, or 
serious and willful, misconduct.°* 
tentional violations are to be distinguished from 


A 


Conscious or in- 


those which are merely inadvertent, unconscious, or 


involuntary.*® 


Big Elkhorn Coal Co. v. Burke, 267 S. 
W. 142, 206 Ky. 489. 


82. Harris v. R. P. Dobson & Co., 
132 A. 374, 150 Md. 71. 


[aj] Goes to willful misconduct.— 
A violation of instructions or rules of 
the employer goes to willful miscon- 
duct. National, Car .Coupler Co. v. 
Marr, 121 N.E. 545, 69 Ind.App. 206. 


33. Northern Indiana Gas & Elec- 
tric Co. v. Pietzvak, 118 N.E. 132, 69 
Ind.App. 24. 


34. United States Fidelity & Guar- 
anty Co. v, Industrial Accident Com- 
mission of California, 163 P. 1013, 174 
Cal. 616; Harris v. R. P. Dobson & 
Co., 132 A. 374, 150 Md. 71. 


35. Gonier v. Chase Companies, 
115 A. 677, 97 Conn. 46, 19 A.L.R. 83; 
Swardleck’s Case, 163 N.E. 161, 264 
Mass. 495. 


36. Gonier v. Chase Companies, 
115 A. 677, 97 Conn. 46, 19 A.L.R. 83. 


37. Ala.—Ex parte Woodward Iron 
Co., 102 So. 103, 212 Ala. 220. 


Cal.—Brooklyn Min. Co. vy. State In- 
dustrial Accident Commission, 159 P. 
162, 172 Cal. 774; Great Western Pow- 
ae v. Pillsbury, 149 P. 35, 170 Cal. 


Ga.—A®ttna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev on other 
grounds 146 S.E. 788, 39 Ga.App. 78, 
and conformed to 150 S.E. 872, 40 Ga. 
App. 674]. 


Tenn.—Leonard y. Cranberry Fur- 
nace Co., 265 S.W. 543, 150 Tenn. 346. 


Eng.—George v. Glasgow Coal Co., 
[1909] ASCO 23,2’ BUW.C.C, 125 0fate 1 
B.W.C.C. 239, 45 Sc.L.Rep. 686]; John- 
son v. Marshall, [1906] A.C. 409, 8 W. 
C.6.210545 -Ann.Cas, 630% Darbon'v: 
Gigg, 7 W.C.C. 32; Reeks v. Kynoch, 
4 W.C.C. 14, 18 T.L.R. 34; Rumboll 
v. Nunnery Colliery Co., 1 W.C.C. 28. 


38. Sloss-Sheffield Steel & Iron Co. 
vi) Greer i113) (Soli2atd, s2ber Ata i26%s 
Ex parte Woodward Iron Co., 102 So. 
103, 212 Ala. 220; Atna Life Ins. Co. 
v. Carroll, 150 S.E. 208, 169 Ga. 333 
[rev on other grounds 146 S.E. 788, 
39 Ga.App. 78, and conformed to 150 
S.E. 872, 40 Ga.App. 674]. 


39. Harris v. R. P. Dobson & Co., 
132 A. 374, 150 Md. 71. 


40. North Pac. S. S. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 163 P. 910, 174 Cal. 500. 


[a] For example, the second officer 
of a vessel ordered by his superior 
to seek a lifeboat when the vessel 
was about to strike the rocks was held 
not, as a matter of law, guilty of 
“willful misconduct’ because after 


For willful misconduct, serious and 
willful misconduct, or intentional and willful mis- 
conduct, there must be at least a willful®® or delib- 
erate and intentional*® breach, and more than an 
act or violation which is instinctive,*+ thoughtless,*? 
heedless,*#2 unconscious,** impulsiye,t® involunta- 


getting into a lifeboat he went back 
to the vessel and was unable, because 
of the lifeboat being cast off, to re- 
turn, where his conduct was not a de- 
liberate and intentional disregard of 
orders. North Pac. S. S. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 163 P, 910, 174 Cal. 500. 


, 41. Hyman Bros. Box & Label Co. 
v. Industrial Accident Commission, 
181 P. 784, 180 Cal. 423. 


[a] Thus a twenty-year-old em- 
ployee working at a press was not, 
as a matter of law, guilty of willful 
misconduct’ within the Workmen’s 
Compensation Act in catching at cer- 
tain falling or loose cards, so that his 
hand was caught between the bed and 
platen of the press, although he had 
been warned against the danger of so 
doing, the act being possibly instinc- 
tive. Hyman Bros. Bex & Label Co. 
v. Industrial: Accident Commission, 
181 P. 784, 180 Cal. 423. 


42. Diestelhorst v. Industrial Acci- 
dent Commission of California, 164 P. 
44, 32 Cal.App. 771; Gonier y. Chase 
Companies, 115 A. 677, 97 Conn. 46, 19 
A.L.R. 83; Harris v. R. P. Dobson & 
Co. 182 Aw 3l4 ADO. pis. ine re 
Nickerson, 105 N.E. 604, 218 Mass. 158, 
160, Ann.Cas.1916A 790. 


“The fact that the injury was occa- 
Sioned by the employee’s disobedience 
to an order is not decisive against 
him. To have that effect, the disobe- 
dience must have been wilful, or, as 
was said by. Lord Loreburn, in John- 
son v. Marshall, [1906] A.C. 409, 8 W. 
C.C, 10, 5 Ann-Cas. 630,’ ‘deliberate, 
not merely a thoughtless act on the 
spur of the moment.’” In re Nicker- 
son, supra. 


[a] Tllustration.—Where a minor 
employed about machinery had been 
instructed not to oil it while in mo- 
tion, but thoughtlessly, after the 
power had been shut off and while the 
machine was moving of its own mo- 
mentum, oiled it, and was injured, he 
was not chargeable with “willful mis- 
conduct.” .Diestelhorst .v. Industrial 
Accident Commission of California, 
164 P. 44, 48, 32 Cal.App. 771. 


43. Harris v. R. P. Dobson & Co., 
132 A. 374, 150 Md. 71. 


44. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 216 Ala, 267. 


45. Hyman Bros.4Box & Label Co. 
v. Industrial Accident Commission, 
181 PB. 784, 180 Cal. 423; Western Pac. 
R. Co. v. Industrial Accident Commis- 
elon of California, 181 P. 787, 180 Cal. 


[a] Rule applied.—Where a young 
man of eighteen operating a drill with 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ry,*® negligent,#7 or inadvertent.*§ 


guilty of willful misconduct or serious and willful 
misconduct when his violation of a reasonable rule 
for his protection is deliberate,*® willful and delib- 
erate,°® conscious,°? or intentional,>? although he 
might have violated the rule under some cireum- 
stances and have escaped injury.®? It has been held 
that 1¢ is not necessary that the employee deliber- 
ate or think of breaking the rule itself when the 
act is done, but he must consciously or intentionally 
do the act which is in violation of the rule,®* but 


an upright shaft, which machine car- 
ried the warning sign “Stop before 
repairing, oiling,” etc, on Seeing a 
stream of grease running down the 
framework made a dive with a cloth 
at it so that his hand was drawn in- 
to the machine, it was not as a mat- 
ter of law intentional and willful dis- 
obedience to exclude him from recov- 
ering compensation under the com- 
pensation act, but the commission 
could find he was not so disobedient. 
Western Pac. R. Co. v. Industrial Ac- 
cident Commission of California, 181 
P. 787, 180 Cal. 416. 


46. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 216 Ala. 267. 


47. Sloss-Sheffield Steel & Iron Co. 
v. Greer, supra; Merlino v. Connecti- 
oe Quarries Co., 104 A. 396, 93 Conn. 


[a] Failure to seek shelter from 
blast.—Where a workman stopping at 
the commissary on his way home was 
struck by a stone thrown from a blast 
because of his failure to obey a rule 
to seek shelter when warned by a 
whistle, the-failure to obey the rule, 
although perhaps negligence, was not 
willful and serious misconduct con- 
stituting a defense under the Work- 
men’s Compensation Act. Merlino vy. 
Connecticut Quarries Co., 104 A. 396, 
93 Conn. 57. 


48. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 216 Ala. 267; 
Gonier v. Chase Companies, 115 A. 677, 
97 Conn. 46, 19 A.L.R. 83; Harris v. 
R. P. Dobson & Co., 182 A. 374, 150 
Md. 71. But see United Collieries v. 
McGhie, 41 Se.L.Rep. 705 (holding 
that a violation of a rule that was 
due to absent-mindedness was serious 
and willful misconduct). 


49. Great Western Power Co. v. 
Pillsbury, 149 P. 35, 170 Cal. 180; Pa- 
cific Coast Casualty Co. y. Pillsbury, 
Wo pe USO me Dine CA ADU 1 0 1; ved. 
Jacket Consol. Coal & Coke Co. v. State 
Compensation Com’r, 162 S.E. 665, 
111 W.Va. 425; Bist v. London, etc., 
mo 119001 AL ©. 209009 “W.CeC, 193 
8 Ann.Cas. 1; Waddell v. Coltness 
Iron Co., 6 B.W.C.C. 306; Beale v. Fox, 
2 B.W.C.C. 467; Powell v. Lanarkshire 
Steel Co., 6 F. (Ct.Sess.) 1039; O’Hara 
v. Cadzow Coal Co., 5 F. (Ct.Sess.) 
439; Guthrie v. Boase Spinning Co., 
38 Sc.L.Rep. 483; Callaghan v. Max- 
well, 87 Sec.L.Rep. 313; Brooker v. 
Warren; 9 W.C.C. 26, 23° T.L:R. 201; 
Forster v. Pierson, 8 W.C.C. 19; Wat- 
son v. Butterley Co., 5 W.C.C. 51; 
Jones v. London, etc., R. Co., 3 W.C.C. 
46. 


“An employee who takes ‘short 
cuts’ involving dangerous practices, 
known to him to be dangerous and to 
be disapproved by his fellow workmen 
because of the danger, and in express 
violation of the instructions of his 
foreman, assumes entire responsibili- 
ty as to what may happen to him as 
a result of such improper practices. 
Because of such willful misconduct 
an employee may not himself receive 
compensation if his injury is not fa- 
tal, nor are his dependents entitled 


‘ 
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An employee is 


to compensation if he incurs fatal in- 

jury. It would be harsh indeed to im- 

pose liability on an employer in such 

circumstances.” Red Jacket Consol. 

Coal & Coke Co. v. State Compensa- 

oo Pere 162 S.E. 665, 666, 111 W. 
a. i 


{a] Mlustrations.—(1) A skilled 
and experienced lineman, killed while 
working on “hot wires,” who disobey- 
ed the employer’s known rule against 
working on such wires without using 
the rubber gloves provided by it, and 
which were on hand ready for use, 
and to whom the foreman a few hours 
before the accident had sent up such 
gloves. Great Western Power Co. v. 
Pillsbury, 149 P. 35, 170 Cal. 180. 
(2) The act of a load loader in using 
“short fuses,” a condemned practice 
in “doby mining,” was held “willful 
misconduct” pee compensation 
to his dependents for his death. Red 
Jacket Consol. Coal & Coke Co. v. 
State Compensation Com’r, 162 S.E. 
665, 111 W.Va. 425. (3) Workman 
willfully remaining in a dangerous 
place while a blast is being fired. 
Rudland v. Smith, 50 N.S. 434, 33 Dom. 
L.R. 536. (4) Employee’s disobedi- 
ence of repeated warnings not to 
do the work in question without first 
throwing back the lever of the ma- 
chine which he was cleaning and turn- 
ing off the power. Clayton v. Han- 
bury, (B.C.) 17 Dom.L.R. 384, 27 West. 
L.R. 893. (5) Employee handling ex- 
plosive in a mine with a naked light 
on his head, in disobedience of the 
employer’s rule. Daily v. Watson, 37 
Se.L.Rep. 782. 


50. Collins v. Brier Hill Collieries, 
13 S.W.(2d) 332, 158 Tenn. 317. 


[a] Employee working under over- 
hanging rock after having been for- 
bidden to do so was held guilty of 
willful misconduct. Collins v. Brier 
Hill Collieries, 18 S.W.(2d) 332, 158 
Tenn. 317. 


51. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 216 Ala. 267. 


52. Sloss-Sheffield Steel & Iron Co. 
v. Greer, supra. 


53. Great Western Power Co. v. 
Pillsbury, 149 P. 35, 170 Cal. 180. 


54. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 273, 216 Ala. 


“To hold that, before an employee 
can be guilty of a breach of a rule, 
he must have thought or deliberated 
as to the rule and its breach, would 
take away the defense of willful vio- 
lation of a known reasonable rule, 
and limit the scope or definition of 
willful misconduct; that is to say 
the requirement of the statute of an 
employer in setting up a defense of 
willful violation of a known reason- 
able rule is that the employer show 
that the employee intentionally did 
an act which is in violation of a 
known and reasonable rule, that was 
known to the actor, and that the act 
was with a knowledge and apprecia- 
tion on the part of the actor, of what 
that violation involved, and the nat- 
ural and probable result of the mis- 


[71 C.J.] 767 


it has also been held that the intention to violate 
the rule must exist at the moment the act is begun.®° 
The employee must know of the rule®® and the rule 
must be strictly or diligently enforced.*? 
the employee believes that he is obeying orders he 
is not guilty of serious and willful misconduct.®® 
The rule must be prescribed by the power authorized 
to make rules,®® and if a statute designates the au- 
thority by whom the rule is to be approved, it must 
be so approved.®° 
ciate the danger in violating an instruction his con- 


Where 


If the employee does not appre- 


conduct in the premises. . . . The 
test is not the doing of an acf for the 
purpose and with the specific intent 
of violating a rule, but the willful 
and conscious doing of the act which 
is in violation of the reasonable rule 
known to the actor. If, then, the ac- 
tor knows the rule, and the natural, 
probable, and serious result of its 
violation and with such knowledge 
does the act of violation, such act is 
deliberately done and is willful mis- 
conduct.” Sloss-Sheffield Steel & Iron 
Co. v. Greer, supra. 


55. Mancini v. Scovill Mfg. Co., 119 
A. 897, 98 Conn. 591. 


56. Dobson yv. United Collieries, 8 
EF. (Ct.Sess.) 241. 


57. Nordyke & Marmon Co. _ vy. 
Swift, 123 N.E. 449, 71 Ind.App. 176; 
Indianapolis Light & Heat Co. v. Fitz- 
water, 121 N.E. 126, 70 Ind.App. 422; 
Beck v. C. & J. Commercial Drive- 
away, 245 N.W. 806, 260 Mich. 550; 
Detwiler v. Consumers’ Power Co., 233 
N.W. 350, 252 Mich. 79; : 
Sligh Furniture Co., 146 N.W. 665, 
180 Mich. 168, L.R.A.1916A 22 and 
note, Ann.Cas.1916A 386; Casey v. 
Humphries, 6 B.W.C.C. 520, 29 T.L.R. 
647; Douglas v. United Mineral Min. 
Co.,; 2, W.C.C. 15. 


[a] For example, a laborer, killed 
in attempting to ride on his employ- 
er’s truck going in the direction in 
which it was necessary for him to go 
to perform further duties, was held 
not guilty of willful misconduct pre- 
venting compensation although there’ 
were general instructions against rid- 
ing trucks, it not appearing that em- 
ployees were discharged for riding 
trucks, or that he had ever been in- 
structed to keep off. Fiarenzo v. Rich- 
ards & Co., 107 A. 563, 93 Conn. 581. 


[b] ‘Where employer acquiesced in 
the violation of an order, it was nul- 
lified, and a servant acting contrary 
thereto could not be said to have act- 
ed in disobedience of orders, so as to 
be guilty of willful misconduct under 
the Workmen’s Compensation Act. 
Nordyke & Marmon Co. vy. Swift, 123 
N.E. 449, 71 Ind.App. 176. 


58. Cervio v. Granby Cons. Min., 
ete., Co., 15 B.C.°192. See British Go- 
lumbia Sugar Refining Co. v. Granick, 
44 Can.8.C. 105, 5 B.W.C.C. 703 [aff 
15° B:C. 198, 4. BOW.C.C. 452 (rev 14 
BC." 251)" 2° BW. C:C.2 57») 1! “Ghotdins: 
that operation of an elevator was not 
willful misconduct where the em- 
ployee was merely told not to operate 
it until he knew how, thus leaving 
to himself, by implication, to decide 
when he could safely operate it). 


59. Detwiler v. Consumers’ Power 
Co., 233 N.W. 350, 252 Mich. 79. 


60. Integrity Mut. Casualty Co. v. 
Jones, 126 S.E. 876, 33 Ga.App. 489. 


[a] Approval by industrial com- 
mission.—Where the statute provides 


‘that no compensation shall be allowed 


for an injury due to a willful breach 
of any rule adopted by the employer 
and approved by the industrial com- 
mission, violation of. an employer’s 
rule which has not been so approved 
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duct is not serious misconduct.®! 


sation.®? 


Disregard of warning when an emergency arises 
is not such willful disobedience as to preclude the 


employee from compensation.®* 


[§ 482] 5. Failure To Use Device Intended for 
Under statutes expressly so 
providing, an employee is precluded from compen- 
sation when his injury is due to the deliberate re- 
moval of a guard for his protection,®* or a deliberate 
or willful failure to use an adequate guard or pro- 
tection against accident provided him,°®° or a will- 
ful failure or refusal to use a safety appliance.®® 
Such statutes do not apply where no guard or pro- 
tection is provided,®’ or the protection furnished 


Safety of Employee. 


does not preclude the employee from 
compensation. Integrity Mut. Casual- 
ty Co. v. Jones, 126 S.E. 876, 33 Ga. 
App. 489. 


61. Mancini v. Scovill Mfg. Co., 119 
A. 897, 98 Conn. 591. 


[a] TIllustration.—Where an em- 
ployee of a fair degree of intelligence, 
but with only limited knowledge of 
English, was injured while working 
at a machine used for shaping pieces 
of brass for electric light sockets by 
placing the piece of brass in the ma- 
chine with her fingers instead of with 
a pair of forceps, as she had been 
ordered and shown how to do, it was 
held that while it was improper mis- 
conduct for her to violate the fore- 
man’s instruction, it was not necessa- 
rily “serious misconduct” which is 
conduct of a grave and aggravated 
characier, so as to bar compensation, 
she not having been so instructed as 
to appreciate the danger of violating 
the instruction. Mancini y. Scovill 
Mfg. Co., 119 A. 897, 98 Conn. 591. 


62. Ezell v. Tipton, 264 S.W. 355, 
150 Tenn. 300. 


{a] Wearing gloves with loose 
cuffs.—That one employed around gin 
saws wore buckskin gloves with loose 
and flappy cuffs while cleaning lint 
cotton from the gin saws, in viola- 
tion of instructions, was held not to 
preclude compensation, in the absence 
of a showing that the gloves contrib- 
uted to the injury. Ezell v. Tipton, 
264 S.W. 355, 150 Tenn. 300. 


63. Wettstein v. Whitall-Tatum 
Co., (N.J.Sup.) 127:A. 328. 


[a] For example, a plant superin- 
tendent, admonished by his superior 
officer to stay out of a place contain- 
ing an electric current transformer 
because ‘it wasn’t safe,’’ was held 
not guilty of such willful disobedi- 
ence of orders in entering the place to 
repair the transformer, after extin- 
guishment of lights by a severe elec- 
trical storm, as to preclude recovery 
for his death from contact with elec- 
tric wiring. Wettstein v. Whitall- 
Tatum Co., (N.J.Sup.).127 A. 323. 


64. Bay Shore Laundry Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 172 P. 1128, 36 Cal.App. 547. 


65. Daigle v. Moody, 144 So. 596, 
175 La. 853 [aff (App.) 140 So. 842]; 
Carter v. Christ, (La.App.) 148 So. 
714; Pigott v. Raymond Concrete Pile 
Co., 8 La.App. 428. 


66. Lobdell Car Wheel Co. v. Su- 
bielski, 125 A. 462, 32 Del. 462; Nash- 
ville, C. & St. L. Ry. v. Coleman, 269 
S.W. 919, 920, 151 Tenn. 443. 


Where the viola- 
tion of instructions does not contribute to the in- 
jury, the employee is not precluded from compen- 
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is not adequate,®® or there is a greater danger from 
another source when using the protection than there 
would be when not using it.®® 


It has been held that 


the injury is compensable where a safety rule re- 


quiring the use of the appliance or device is unknown 
to the employee?® or is not strictly enforeced,’* but 
there is other authority holding that an employee is 


not excused for failure to use a safety appliance at 


[a] Substituting own judgment for 
that of employer.—That a boiler mak- 
er used goggles when he thought it 
proper, and did not use them when 
he thought it was unnecessary, not- 
withstanding a rule of his employer 
requiring the use thereof, thus sub- 
stituting his own judgment for that 
of the employer, was held a “willful 
failure’ to use a safety appliance, 
within the meaning of Workmen’s 
Compensation Act § 10, precluding 
him from recovering compensation. 
Nashville, C. & St. L. Ry. v. Cole- 
man, 269 S.W. 919,,151 Tenn. 443. 


[b] Removing goggles to rest 
eyes.—Where claimant was ordered 
to wear goggles furnished by his em- 
ployer, and knew that the failure to 
use them was dangerous, his removal 
of them to rest his eyes, as the gog- 
gles were heavy, was held a wiliful 
failure to use a safety appliance with- 
in Workmen’s Compensation Law 
(Rev. Code [1915] § 3193jj, as amend- 
ed by 29 Del. L. c 233). Lobdell Car 
Wheel Co. v. Subielski, 125 A. 462, 32 
Del. 462. 


67. Sears v. Peytral, 92 So. 561, 151 
La. 971; Farris v. Louisiana Long 
Leaf Lumber Co., 86 So. 670, 148 La. 
106; McClendon v. Louisiana Cent. 
za ber 'Co., 135) Sor W54, 17 Ba-App: 


[a] Rule applied.—That an em- 
ployee riding on a truck sat on the 
floor with his feet hanging over the 
side instead of sitting on empty boxes 
which were on the truck for a @differ- 
ent purpose did not constitute a de- 
liberate failure to use an adequate 
guard or protection against accident 
provided by the employer within the 
Employers’ Liability Act (Act [1914] 
No. 20, §§ 1 and 28; Act of [1918] No. 
38, § 2). Sears v. Peytral, 92 So. 561, 
bods ta. 971, 


68. Wick v. Gunn, 169 P. 1087, 66 
Okl. 316, 4 A.L.R. 107. 


fal Guard not of required stand- 
ard.—Employers must provide proper 
guards and safety appliances for ma- 
chinery used by workmen, and install 
proper guards and appliances ordered 
by the state labor commission, so that 
an employee could not be convicted of 
willfulness for failure to use a guard 
furnished not of the standard requir- 
ed. Wick v. Gunn, 169 P. 1087, 66 Okl. 
316, 4 A.L.R. 107. 


69. Cochran y. Canulette Ship- 
building Co., 102 So. 198, 157 La. 184. 


[a] Failure to wear goggles where 
footing unsafe.—Where employee, 
drilling holes in steel plates, stood 
eighty feet above the ground on a 


hand when the nature of the work demands it and 
he knows it should be used, even though use of 
such appliance has not been required by any rule 
of the employer." 
the meaning of the statute has been held primarily 
to designate a sereen or barrier,’*® and a maul to be 
used to break pieces of ore has been held not to be 
within the statute,74 but there is ‘other authority 
holding that a boat provided to traftsport workmen 
across a river is an adequate guard or protection, 


A guard or protection within 


plank twelve inches wide, without a 
guard rail, and his wearing goggles 
as provided by a rule of his employer 
would have increased the danger of 
falling, his failure to wear goggles 
did not preclude recovery for loss of 
an eye under Workmen’s Compensa- 
tion L. § 28, disallowing compensa- 
tion because of employee’s failure to 
use adequate protection provided for 
him, it being the duty of the employ- 
er to furnish a reasonably safe place 
to work. Cochran y. Canulette Ship- 
building Co., 102 So. 198, 157 La. 184. 


70. Farris v. Louisiana Long Leaf 
Lumber Co., 86 So. 670, 148 La. 106; 
Hutchinson vy. Southern Advance Bag 
& Paper Co., (Lia.App.) 150 So. 872. 


[a] Failure to use hoist.—Failure 
of a compensation claimant to use a 
hoist supplied for removing rolls of 
paper weighing up to three thousand 
pounds from a shaft, in removing a 
roll weighing about one hundred and 
fifty pounds, did not bar recovery for 
hernia caused when the roll slipped, 
absent showing that claimant was 
instructed as to the necessity of us- 
ing the hoist. Hutchinson y. South- 
ern Advance Bag & Paper Co., (La. 
App.) 150 So. 872. 


71. Farris v. Louisiana Long Leaf 
Lumber Co., 86 So. 670, 148 La. 106; 
Hutchinson y. Southern Advance Bag 
& Paper Co., (la.App.) 150 So. 872. 


72. Nashville, C. & St. L. Ry. v. 
Coleman, 269 S.W. 919, 151 Tenn. 443. 


{a] Failure to use appliance cus- 
tomarily used and furnished by the 
employer will preclude the employee 
from recovery. Nashville, C. & St. L. 
Ry. v. Coleman, 269 S.W. 919, 151 
Tenn. 448. 


73. Thorn v. Edgar Zine Co., 186 
Peo H0Ghi<aniats: 


74. Thorn v. Edgar Zine Co., su- 
pra. 


[a] Illustration.—A workman 
feeding ore into a crusher, who had 
been provided with a long-handled 
maul to break pieces of ore which 
were too large, and knew of a rule 
that if the rollers became choked he 
should shut down the machinery by a 
switch, but used a lath with a nail 
causing injury when he attempted to 
remove a fragment, was held not 
guilty of willful failure to use a 
guard and protecti within Work- 
men’s Compensation Act (Gen. St. 
[1915] § 4896, as amended by L. 
[1917] ¢ 226 § 27) because the maul 
was not a guard or protection. 
Thorn y. Edgar Zine Co., 186 P. 972, 
106 Kan. 73. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 482-483] 


and a drowning resulting from a failure to use the 
Where the injury is: due 
to negligence or thoughtlessness it is compensable,*® 
for the failure or refusal to use the safety device 
must be intentional’? and willful,?® implying ob- 
stinacy, stubbornness, and design,’® a premeditated, 
obstinate, and intentional wrongdoing,®° not limited 
to voluntary or intentional omission but including 
the element of intractableness and the headstrong 
disposition to act by the rule of contradiction.*! 
However, it is not necessary that the employee con- 
tinually refuse to use the safety device.§? 
the failure to use the safety device does not con- 
tribute to the injury, the employee is not barred 


boat is not compensable.*® 


from compensation.®* 


[§ 483] 6. Intoxication.*4 ‘An injury due to the 


75. Daigle v. Moody, 144 So. 596, 
175 La. 853 [aff (App.) 140 So. 842]. 


76. General American Tank Car 
Corporation vy. Borchardt, 122 N.E. 
433, 69 Ind.App. 580; Haskell & Bark- 
er Car Coy. Kay, 129 NN. 3811, 69 
Ind.App. 545; Messick v. McEntire, 
156 P. 740, 97 Kan. 818; McClendon v. 
Louisiana Cent. Lumber Co., 135 So. 
754, 17 La.App. 246; Ezell v. Tipton, 
264 S.W. 355, 150 Tenn. 300; Nash- 
ville, C. & St. L. Ry. v. Wright, 250 
S.W. 903, 147 Tenn. 619. 


[a] Failure to read safety rule.— 
Where a railroad shopman, although 
furnished with goggles required by a 
posted safety rule, was not wearing 
them when he was hurt, and it ap- 
peared that he had neglected to read 
the rule, and had not been instruct- 
ed as to its application to the job he 
was doing when injured, he was not 
guilty of “willful failure” to use a 
safety appliance within Workmen’s 
Compensation Act, § 10, defeating re- 
covery, ‘willful failure’ meaning 
Something more than negligence, and 
carrying the idea of deliberation and 
intentional wrongdoing. Nashville, 
Cre St hs Ry. va Wright, 2250 tSiW. 
903, 147 Tenn. 619. 


[b] Cleaning machine while stand- 
ing on it.—Where plaintiff was in- 
jured by being caught in the revoly- 
ing cylinders of a machine while 
standing in or on it and applying 
compressed air for the purpose of 
cleaning the cylinders, and covers or 
hoods were provided for use when the 
machine was in operation, but in or- 
der to clean the machine the covers 
had to be removed, although plaintiff 
could have stood on the ground and 
applied the air without danger of 
coming in contact with the revolving 
cylinders, he was not barred from the 
right to recover compensation on the 
ground that his injury resulted from 
his deliberate intent to cause the in- 
jury or from his willful failure to 
use a guard provided for him as pro- 
tection against accident. Messick v. 
McEntire, 156 P. 740, 97 Kan, 813. 


77. Lobdell Car Wheel Co. vy. Su- 
bielski, 125 A. 462, 464, 32 Del. 462; 
Carter v. Christ, (La.App.) 148 So. 
714; Bzell v. Tipton, 264 S.W. 355, 
150 Tenn. 300. 


“In the present statute we believe 
it [the word ‘willful’] was used to 
define an act done _ intentionally, 
knowingly, and purposely, without 
justifiable excuse, as distinguished 
from an act done carelessly, thought- 
lessly, heedlessly, or inadvertently.’’ 
Lobdell Car Wheel Co. y. Subielski, 


supra. 
78. Haskell & Barker Car Co. v. 
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intoxication of the injured employee is not com- 
pensable under a statute which expressly so pro- 
vides,®*> or under a statute precluding recovery for 
serious and willful misconduct,®* although it has 
been held that for intoxication to constitute willful 
misconduct there must be an intention on the part 
of the employee to become intoxicated.* 
sickening effects of tobacco are not “intoxication” 
as meant by the statute.®§ 
liquor, even though unlawful, does not deprive the 
employee of compensation.*®® 
does not expressly preclude compensation for an 
injury due to intoxication or willful misconduct, a 
condition of intoxication which does not ineapacitate 


Dizzy, 
The mere possession of 


Where the statute 


the employee from following his occupation does not 


defeat recovery 


Kay, 119 N.E. 811, 69 Ind.App. 545. 


[a] “Willful failure’ equivalent 
to “willful refusal.’”—In the expres- 
sion “willful failure or refusal’ as 
used in Workmen’s Compensation 
Act § 8, providing against an award 
for death due to the employee’s “will- 
ful failure or refusal” to use a safety 
appliance, the word “or” introduces 
an alternative expression and “willful 
failure” and “willful refusal’ are 
equivalent. Haskell & Barker Car 
ve v. Kay, 119 N.E. 811, 69 Ind.App. 


79. General American Tank Car 
Corporation v. Borchardt, 122 N.E. 
433, 69 Ind.App. 580. 


80. Wise-Buchanan Coal Co. v. 
Ray, 17 P.(2d) 360,157 Okl. 197; Greg- 
ory v. Oklahoma Operating Co., 282 
P. 189, 139 Okl. 248; Wick v. Gunn, 
165 P. 1087, 66 Okl. 316, 4 A.L.R. 107. 


[a] Mere voluntary and intention- 
al failure of a workman to use a safe- 
ty appliance does not necessarily ren- 
der his omission willful, relieving the 
employer from liability for compen- 
sation. Gregory v. Oklahoma Oper- 
ating Co., 282. P. 139, 139 Okl. 243; 
Wick v. Gunn, 169 P. 1087, 66 Ok). 
316, 4 A.L.R. 107. 


[b] Removing covering on collar 
machine.—Injury to a worker’s finger 
in operating a collar machine with 
the covering removed to do the work 
more readily was held not as a mat- 
ter of law the result of willful fail- 
ure to use a safety appliance where 
the failure was. not such as would 
carry with it the idea of premedita- 
tion, obstinacy, and intentional 
wrongdoing. Gregory v. Oklahoma 
Operating Co., 282 P. 139, 139 Okl1. 
243. 


81. Bersch v. Morris & Co., 189 P. 
934, 106 Kan. 800, 9 A.L.R. 1374. 


[a] Voluntary failure to replace 
guards.—In an action for compensa- 
tion for injury while cleaning a cas- 
ing machine, it was held on the find- 
ings of fact and evidence that plain- 
tiff injured because of his voluntary 
failure to replace guards which he 
had removed from machine was not 
precluded by Workmen’s Compensa- 
tion L. § 27, from recovery because 
injured through “willful” failure to 
use a guard provided by the employ- 
er. Bersch v. Morris & Co., 189 P. 
934, 106 Kan. 800, 9 A.L.R. 1374. 


82. Lobdell Car Wheel Co. v. Su- 
bielski, 125 A. 462, 32 Del. 462. 


83. Messick v. McEntire, 156 P. 
740, 97 Kan, 813; Kingsport Foundry 
& Machine Works v. Sheffey, 299 S.W. 
787, 156 Tenn. 150. 


84, Injuries caused by intoxication 


of compensation, although the in- 


as not arising out of employment see 
supra § 462. 


85. Great Lakes Dredge & Dock 
Co. v. Totzke, 121 N.E. 675, 69 Ind. 
App. 303; Mausert v. Albany Build- 
on Supply Co., 164 N.E. 729, 250 N.Y. 


[a] Rule applied.—If a structural 
iron worker was drunk at a place 
where, if he fell, he would probably 
be killed, and he fell owing to his 
drunkenness, compensation should be 
denied. Shearer v. Niagara Falls 
Power Co., 150 N.E. 604, 242 N.Y. 70. 


[b] Employee held not intoxicat- 
ed.—Great Lakes Dredge & Dock Co. 
v.. Totzke, 121 N.E. 679, 69 Ind.App. 
303; Flowers vy. Williams-Rieves 
Lumber Co., 5 La.App. 49; Jackson v. 
Dairymen’s Creamery, 162 S.E. 359, 
202 N.C. 196. 


86. McGroarty v. Brown, 8 F.(Ct. 
Sess.) 809; Bradley v. Salt Union, 9 
W.C.C. 31; “Burrell'vi Aivis/< WeG.GC: 
129. See Williams v. Llandudno 
Coaching and Carriage Co., Ltd., 
[1915] 2 K.B. 101 (holding that a 
workman who, while under the in- 
fluence of drink, fell from a ladder 
and was killed was guilty of serious 
and willful misconduct, but his de- 
pendents could recover, another pro- 
vision of the statute being that seri- 
ous and willful misconduct does not 
bar compensation where the injury 
is fatal). 


87. Nekoosa-Edwards Paper Co. v. 
Industrial Commission, 141 N.W. 1013, 
154 Wis. 105, 108, L.R.A.1916A 348 and 
note, Ann.Cas.1915B 995 and note. 


“There are many cases where, al- 
though the drinking is intentional, 
the intoxication is not; as for in- 
stance where one by reason of fa- 
tigue, hunger, sickness, or some ab- 
normal condition becomes intoxicated 
in consequence of imbibing a quan- 
tity of liquor which ordinarily would 
not so affect him. While intoxica- 
tion in such case to the degree speci- 
fied might be a misdemeanor under 
the statute quoted, it is not neces- 
sarily willful misconduct within the 
compensation act. The intoxication 
might, under such circumstances, be 
the proximate cause of an accident 
resulting in injury or death and yet 
not have reached that degree speci- 
fied in this statute, as in case where 
it. produced mere drowsiness.” ‘Ne- 
koosa-Edwards Paper Co. v. Indus- 
trial Commission, supra. 


88. Flowers v. Williams-Rieves 
Lumber Co., 5 La.App. 49. 


“Intoxication” 33 C.J. p 802. 


89. Jackson v, Dairymen’s Cream- 
ery, 162 S.E. 359, 202 N.C. 196. 
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toxication may be a contributing cause of the in- 
jury.°®° 


Causation.°! Even though the employee is intox- 
icated at the time of the injury, if his intoxication 
is not a cause of the injury, it has been held that 
compensation may be had,°? but where the statute 
precludes recovery for an “injury received while in 
a state of intoxication,” compensation may not be 
had even though the intoxication did not contribute 
to the injury.°* Under a statute requiring compen- 
sation except when the injury results solely from the 
intoxication of the injured employee while on duty, 
if intoxication of the employee is relied on as a 
defense, it must be made to appear that the accident 
which resulted in the injury for which compensa- 
tion is sought was caused solely and exclusively by 
the intoxication of the employee.®4 


Intoxication as “self-inflicted” injury.95 Intoxi- 
eation is not within a statute precluding eompensa- 
tion for an injury purposely self-inflicted unless it 
is brought about by the employee for the purpose 
of committing suicide or doing himself serious bodi- 
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ly harm.?®® 


[§ 484] 7. Injury Intentional on Part of Em- 
ployee.°? Workmen’s compensation statutes gener- 
ally preclude compensation when the injury is self- 
inflicted or due to a willful intent on the part of 
the employee to injure himself.98 Within the con- 
cept of such a statute the injury must be intention- 
ally self-inflicted,®® and compensation is not barred 
because the employee was negligent,! or guilty of 
an error in judgment? or of a heedless and inadvert- 
ent act. Where the employee kills himself while 
in a delirium or frenzy caused by the pain of his 
injury, his death is not “intentionally self-inflicted” 
so as to bar his dependents from recovery.* 


Horseplay or practical joking.® .The fact that the 
employee is engaged in horseplay.or practical jok- 
ing at the time of, or immediately prior to, the in- 
jury does not bring the case within the concept of 
the statute,® even though the act in which he en- 
gages is in disregard of a rule, regulation, or order 
of the employer.’ 


90. King v. Alabam’s Freight Co., 
298 P. 634, 38 Ariz. 205; Hahnemann 
Hospital v. Industrial Board of IIl- 
linois, 118 N.E. 767, 282 Ill. 316; City 
Ice & Fuel Co. v. Karlinsky, 168 N. 
E. 475, 33 Ohio App. 42. 


[a] Intoxication must be such as 
to take the employee out of the course 
of his employment. King v. Ala- 
bam’s Freight Co., 298 P. 634, 38 Ariz. 
205; Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
282 Ill. 316. 


Injury arising from condition and 
not from employment see supra § 462. 


91. Causal connection generally 
see supra § 398. 


92. Evans v. Louisiana Gas & Fuel 
Co., 140 So. 245, 19 La.App. 529. 


[a]. Rule applied where the injury 
was due to a wheel breaking on the 
automobile the employee was driv- 
ing. Evans v. Louisiana Gas & Fuel 
Co., 140 So. 245, 19 La.App. 529. 


[b] Intoxication immaterial.— 
Whether an employee seeking com- 
pensation was intoxicated at the 
time of injury was held immaterial 
because of the absence of proof that 
intoxication, if any, caused the acci- 
dent otherwise reasonably accounted 
for. Evans y. Louisiana Gas & Fuel 
Co., 140 So. 245, 19 La.App. 529. 


93. Texas Indemnity Ins. Co. v. 
Dill, (Tex.Civ.App.) 42 S.W.(2d) 1059 
[aff (Commn.App.) 63 S.W.(2d) 1016 
and disappr Employers’ Casualty Co. 
v. Watson, (Tex.Civ.App.) 32 S.W. 
(2d) 927]; Hartford Accident & In- 
demnity Co. v. Durham, (Tex.Civ. 
App.) 222 S.W. 275. 


94. Southern Can Co. v. Sachs, 131 
A. 760, 149 Md. 562, 43 A.L.R. 417; 
American Ice Co. v. Fitzhugh, 97 A. 
999, 128 Md. 382, Ann.Cas.1917D 33; 
Smith v. Benjamin B: Wright Co., 250 
N.Y.S. 56, 232 App.Div. 343. 


95. Compensation for intentional 
injuries generally see infra § 484. 


96. King v. Alabam’s Freight Co., 
298 P. 634, 38 Ariz. 205. 
97. Intoxication as self-inflicted 


injury see supra § 483. 


98. See statutory provisions; 
and Moore y. State Compensation 


Com’r, (W.Va.) 167 S.E. 584 (sustain- 
ing refusal of compensation). 


99. Stark v. State Industrial Acc. 
Commission, 204 P. 151, 103 Or. 80; 
Lupfer v. Baldwin Locomotive Works, 
112 A. 458, 269 Pa. 275. 


[a] Workman insulting foreman. 
—Where a foreman charged an em- 
ployee with responsibility for the de- 
fective operation of a machine, and 
the employee called him a liar and 
was knocked down by the foreman, 
compensation could not be denied un- 
der Workmen’s Compensation L. § 
10, on the ground that there was a 
willful intention to bring about the 
injury. Knocks y. Metal Package 
Corporation, 131 N.E. 741, 231 N.Y. 78. 


{[b] Injury held not intentionally 
self-inflicted.—St. Louis & O’Fallon 
Coal Co. v. Industrial Commission, 143 
N.E. 839, 312 Ill. 823; In re Ayers, 
118 N.E. 386, 66 Ind.App. 458; Dulac 
v. Dumbarton Woolen Mills, 112 A. 
710, 120 Me. 31; Mausert v. Albany 
Builders’ Supply Co., 164 N.E. 729, 250 
N.Y. 21; Frint Motorcar Co. v. In- 
dustrial Commission of Wisconsin, 
170 N.W. 285, 168 Wis. 436. 


1. Messick v. McEntire, 156 P. 740, 
97 Kan. 813; Moen v. Melin, 231 N.W. 
283, 59 N.D. 582; Ezell v. Tipton, 264 
S.W. 355, 150 Tenn. 300; Twin Peaks 
Canning Co. y. Industrial Commis- 
sion of Utah, 196 P. 853, 57 Utah 589, 
20 A.L.R. 872. 


2. Clausen v. Minnesota Steel Co., 
242 N.W. 397, 186 Minn. 80. 


3. Connelly v. Hunt Furniture 
Co., 147 N.E. 366, 240 N.Y. 83, 39 A. 
L.R. 867. 


[a]. Scratching pimple with in- 
fected finger.—That an embalmer’s 
helper voluntarily scratched a pimple 
with a finger infected by gangrenous 
matter from a corpse does not defeat 
his right to compensation for his 
death from resulting blood poison, in 
the absence of evidence that he ap- 
preciated the danger and acted delib- 
erately, so as to warrant a finding of 
“willful intention to bring about in- 
jury,”’ within Workmen’s Compensa- 
tion L. § 10. Connelly v. Hunt Fur- 
niture Co., 147 N.E. 366, 240 N.Y. 83, 
39 A.L.R. 867. 


4  Lupfer v. Baldwin Locomotive 


Works, 112 A. 458, 269 Pa. 275. 


[a] For exXample, where the em- 
ployee killed himself while possessed 
of an uncontrollable insane impulse, 
or while in delirium and frenzy, with- 
out rational knowledge of the physi- 
cal consequences of his act, such in- 
sanity or delirium having been caused 
by pain resulting from a diseased con- 
dition caused by the electric shock 
which he received in the course of 
his employment, his widow was prop- 
erly awarded compensation, on the 
theory that, while his*death was self- 
inflicted, his act was unintentional, on 
account of the delirium, and a result 
of the electric shock. Lupfer v. 
Baldwin Locomotive Works, 112 A. 
458, 269 Pa. 275. 


Suicide as result of injury see su- 
pra § 392. 


5. Injury resulting therefrom as 
not arising out of employment see 
supra § 431. 


6. Stark v. State Industrial Acci- 
dont Commission,.204 P. 151, 103 Or. 


[a] Sportive use of air hose.— 
Where a workman, in an establish- 
ment in which it was the custom of 
the men to divert the use of air hose 
to sport during working hours, com- 
menced the sport and while scuf- 
fling with a fellow workman holding 
a hose started to turn around and 
stumbled over a skid block, and in 
stumbling forward came within the 
range of the air, which entered his 
rectum causing peritonitis causing 
death, the death did not arise from 
the deliberate intention of the work- 
man himself, within the Workmen’s 
Compensation Law (Or. L. § 6627). 
Stark v. State Industrial Accident 
Commission, 204 P. 151, 103 Or. 80. 


7. Twin Peaks Canning Co. vy. In- 
dustrial Commission of Utah, 196 P, 
8538, 57 Utah 589, 20 A.L.R. 872. 


[a] Using freight elevator.—Wwhere 
a fifteen-year-old bey was killed as 
a result of a practical joke on his 
companion while they were playing 
with an electric freight elevator which 
they used for reaching another floor 
visited during a lull in their work, 
the injury was not “purposely self- 
inflicted” within the Workmen’s Com- 
pensation Act so as to bar recovery 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Failure to report injury.® A failure in good faith 
to report immediately an apparently insignificant 
injury as required by an employer’s rule does not 
render the ensuing more serious injury “intention- 
ally self-inflicted.’’® 


[§ 485] 8. Injury Caused by Employee’s Willful 
Intention To Injure Another. Under a statute which 
so provides, an injury caused by the employee’s 
willful intention to injure another person is not 
compensable;*® and the fact that negligence is not 
a defense to the employer in a proceeding under the 
act!! is not pertinent to the issue.1? This statute 
applies even though the employee is injured dur- 
ing working hours on the employer’s premises where 
he is in furtherance of the employer’s business.?% 
The statute does not preclude compensation where 
the employee had no intent, and was making no 
attempt, to assault the person by whom he was 
injured.1 Where the statute is worded “willful 
intention to unlawfully injure another,” recovery 
may not be had although the assault might be said 
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to be involuntary, due to passion caused by physi- 
eal injury, for. adequate cause does not make an 
assault lawful.+® 


[§ 486] E. Injury Inflicted by Third Person for 
Personal Reasons.1¢ Under express provisions of 
the statutes in a number of jurisdictions, an injury 
to an employee is not compensable if it is caused 
by a third person for personal reasons,” as where 
there is no motive for the injury other than per- 
sonal animosity engendered by a quarrel,?® although 
the quarrel may have arisen in the course of employ- 
ment but is pursued because of personal anger and 
resentment.19 The word “reasons” in the statute 
refers to the provocation for the assault.2° The 
reasons must be personal to the employee and not 
necessarily to the third person.” The statute ap- 
plies where the willful act is directed against the 
employee solely because of personal reasons which 
attached to the employee that would not be appli- 
cable to some other person in the same situation ;?? 
so the death of an employee is compensable where, 


of benefits, although such use of the 
elevator was in violation of orders. 
Twin Peaks Canning Co. v. Industrial 
Commission of Utah, 196 P. 853, 57 
Utah 589, 20 A.L.R. 872, 


Violation of employer’s rule as will- 
ful misconduct see supra § 481. 


8. Refusal or neglect to submit to 
medical treatment as: 


ace g cause of injury see supra 
394. 


Willful misconduct see supra § 478. 


9. Clausen v. Minnesota Steel Co., 
242 N.W. 397, 186 Minn. 80. 


10. Toney v. Geo. A. Fuller Co., 
(La.App.) 143 So. 541; Fisher v. Sher- 
rill Hardwood Lumber Co., 3 La.App. 
595; Harris v. Greenville Café, 160 
S.E. 480, 201 N.C. 458; Cherry v. Mag- 
nolia Petroleum Co., (Tex.Commn. 
App.) 45 S.W.(2d) 555 [aff (Civ.App.) 
24 S.W.(2d) 549]; Indemnity Ins. Co. 
of North America v. Scott, (Tex. 
Commn.App.) 298 S.W. 414 [aff (Civ. 
App.) 278 S.W. 347]; Consolidated 
Underwriters v. Scott, (Tex.Civ.App.) 
272 S.W. 520; Harris v. Texas Em- 
ployers’ Ins. Assn, (Tex.Civ.App.) 257 
S.W. 998. 


[a] Rule applied.—(1) A superior 
employee’s death, resulting when he, 
without provocation, advanced on a 
subordinate employee, threatening to 
break his neck, was held not compen- 
sable. Garrett v. Texas-Louisiana 
Power Co., 141 So. 809, 19 La.App. 858. 
(2) The death of a foreman, shot by 
a laborer after approaching with a 
concealed weapon to coerce the la- 
borer, whom he shot without justifi- 
cation, was held not compensable. 
Morris v. Young & De Britton, 119 
So. 277, 9 La.App. 180. (3) A rela- 
tive of a deceased employee, killed 
while attacking his foreman, cannot 
receive compensation. Fisher  v. 
Sherrill Hardwood Lumber Co., 3 La. 
App. 595. (4) Where an employee, 
angered at a playful act of another 
employee, made a vicious assault on 
him with a milk bottle and attempted 
to assault him with a cobble stone, 
whereupon the other employee knock- 
ed him against a radiator, he could 
not recover compensation for the in- 
jury, in view of Workmen’s Compen- 
sation L. § 10, providing compensa- 
tion, except where the injury is oc- 
casioned by the willful intention of 
the injured employee to bring about 
the injury or death of himself or an- 


other. Stein v. Williams Printing 
Co., 186 N.Y.S. 705, 195 App.Div. 336. 
(5) The death of a motor truck 
chauffeur from a blow of a fellow 
Servant, whom he had provoked to 
fight, is caused by willful intention 
to injure another within Workmen’s 
Compensation L. § 10 and compensa- 
tion cannot be had. Stillwagon v. 
Callan Bros., 170 N.Y.S. 677, 183 App. 
Tad 141 [aff 121 N.E. 898, 224 N.Y. 


11. See supra § 9. 


12. Toney v. Geo. A. Fuller Co., 
(La.App.) 143 So. 541, 548. 


“Counsel for plaintiffs refer to de- 
cisions where it is held that negli- 
gence or carelessness is expressly ex- 
cluded as a defense under the Em- 
ployers’ Liability Act. The correct- 
ness of these decisions cannot be 
questioned, but where, as in this case, 
there has been a ‘willful injury to 
another’ and a deliberate breach of 
our statutory regulations, issues of 
negligence or carelessness do not 
arise.’”” Toney v. Geo. A. Fuller Co., 
supra. 


13. Consolidated Underwriters v. 
Scott, (Tex.Civ.App.) 272 S.W. 520. 


14. Byas v. Hotel Bentley, 103 So. 
303, 157 La. 1030; Indemnity Ins. Co. 
of North America v. Scott, (Tex. 
Commn.App.) 298 S.W. 414 [aff (Civ. 
App.) 278 S.W. 347]. 


[a] Unarmed employee retreating. 
—The facts were held not to show 
that the death of bell boy, shot by a 
taxicab driver in a dispute over the 
carriage of baggage, was due to dece- 
dent’s willful intent to injure the 
driver where it appeared that deceas- 
ed was unarmed and was retreating 
when the shots were fired. Byas v. 
ee Bentley, 103 So. 308, 157 La. 


Injury by third person for personal 
reasons see infra § 486. 


15. Indemnity Ins. Co. of North 
America v. Scott, (Tex.Commn.App.) 
298 S.W. 414 [mod on this point (Civ. 
App.) 278 S.W. 347]. 


16. Assaults by third persons as 
arising out of and in course of em- 
ployment see supra § 433. 


Willful or intentional acts of third 
person as injury for which compen- 
sation may be had generally see su- 
pra § 334. 


17. McDevitt vy. Checker Cab Co., 


136 A. 230, 288 Pa. 394; Curran vy. 
Vang Const. Co., 133 A. 261, 286 Pa. 
245; Consolidated Underwriters v. 
Scott, (Tex.Civ.App.) 272\ Sw. +520; 
Harris v. Texas Employers’ Ins. 
Ass’n, (Tex.Civ.App.) 257 S.W. 998. 


[a] Shooting by fellow employee 
for personal reasons was held ‘not 


compensable. New Amsterdam Cas- 
ualty Co. v. Collins, (Tex.Civ.App.) 
289 S.W. 701. 


18. Lanier v. Brown Bros., 163 S. 
E. 263, 44 Ga.App. 831; Hightower v. 
U. S. Casualty Co., 117 S.E. 98, 30 
Ga.App. 123. 


[a] For example, where an em-_ 
ployee had a dispute with a custom- 
er over the repair of an automobile 
wheel for the customer, and the cus- 
tomer later returned and shot the em- 
ployee, the killing was the result of 
a third person’s willful act by reason 
of his personal feelings and was not” 
compensable. Hightower v. U. S. 
eget, Co., 117 S.E. 98, 30 Ga.App. 


19. Martin v. Sloss-Sheffield Steel 
& Iron Co., 113 So. 578, 216 Ala. 500. 


20. Sieger v. Knox & Peterson, 199 
N.W. 573, 160 Minn. 185. 


21. Southern Surety Co. v. Shook, 
(Tex.Civ.App.) 44 S.W.(2d) 425. 


[a] In Iowa the statute express- 
ly precludes recovery for injuries di- 
rected against the employee “for rea- 
sons personal to such employee.” 
O’Callahan vy. Dermedy, 196 N.W. 10, 
197 Iowa 632 [rev on other grounds 
197 N.W. 456, 197 Iowa 632]. 


22. O’Callahan v. Dermedy, 196 N. 
W. 10, 197 Iowa 632 [mod on other 
grounds 197 N.W. 456, 197 Iowa 632]. 


[a] “To illustrate: If the injury 
resulted from the willful act of a 
third person directed against the em- 
ployee, solely because of some spite 
or grudge or ill will that such per- 
son harbored against the employee 
personally, then the employer would 
not be liable. - But on the other 
hand, if the injury was caused by the 
willful act of .. [a third person] 
directed against - / os + [the em-= 
ployee], not by reason of any desire 
to injure . [the employee] be- 
cause he was the particular person 
: [the employee], but as he would 
have injured any other person, then 
there could be recovery.” O’Cal- 
lahan v. Dermedy, 196 N.W. 10, 11, 
197 Iowa 632 [mod on other grounds 
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while in the course of his employment, he is killed 
for the purpose of robbery by a third person with 
whom he has had no previous difficulty.2* Where 
the statute bars compensation for injuries caused 
by acts of a third person for personal reasons and 
not directed against the employee as an employee or 
because of his employment, the motive of the third 
person must be entirely personal and exclusive of 
the employee’s status;?* if the proper work of the 
employee furnishes the sole provocation, the assault 
is to be considered as directed against him because 
of his employment,?° in which case his injuries are 
compensable.2* Some statutes preclude recovery 
where the injury is the result of a willful act direct- 
ed against the employee for personal reasons “or 
because of his employment.”?7 Under such a stat- 
ute the words “because of his employment” are not 
intended to preclude recovery where the employee 
was injured merely because he was employed in the 
general sense of the word, but rather where the in- 
jury was inflicted, not on account of any feeling 
toward the employee assaulted as an individual, but 
because the assailant wished to prevent the partie- 
ular services to the particular employer,?® such as 


197 N.W. 456, 197 Iowa 632]. employment 


[b] Antecedent malice or difficul- 
ty.—‘“‘As we apprehend the intention 
of the Legislature, it [the statute] 
was to apply to such cases where an- 


tecedent malice existing in the mind 34 Ga.App. 257. 
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AW 


that the assailant, with 
knowledge thereof, was actually mov- 
ed to commit the assault ‘because of 
his employment.’ ”’ 
sterdam Casualty Co., 
(2) “Under the facts 


[§ 486 


an injury inflicted on an employee because he is a 
so-called strike breaker.2® The words “because of” 
are not synonymous with “caused by” but are used 
in the same sense as “on account of,”’*? so that, 
although the employee would not have been injured 
if his employment did not require him to perform 
certain duties, where the assailant has no ill will 
against him personally the injury is compensable.** 
Under a compensation act providing that no com- 
pensation shall be paid for the harm resulting from 
an assault which is made for reasons personal to 
the assailant, injuries resulting from a willful as- 
sault by a fellow servant when caused by an acci- 
dent arising out of, and in the course ef, the em- 
ployment are compensable,” although injuries aris- 
ing from ‘such an assault are not compensable where 
it does not appear that they arise out of the victim’s 
employment.®? Where a compensation act provides 
that no compensation is to be had for an “injury 
intentionally inflicted by another,” the quoted words 
are not to be construed to refer only to an injury 
intentionally inflicted by another for reasons per- 
sonal to the assailant.*# 


yas ‘ 


dence shows that the assailant did 
not know the slain employee or that 
he was a detective, the dependents 
of the employee are entitled to com- 
pensation. Pinkerton Nat. Detective 
Agency v. Walker, 122 S.E. 202, 157 


Keen vy. New Am- 
129 S.E. 174, 


of another causing the other to follow 
the employee and inflict injury upon 
him, wherever he was to be found, 
or to cases where the employee by his 
own initiative provoked a difficulty 
which caused the other party to feel a 
‘personal’ interest in assaulting him.’’ 
Vivier v. Lumbermen’s ndemnity 


Exch., (Tex.Commn.App.) 250 S.W. 
417, 418 
23. Vivier v. Lumbermen’s Indem- 


‘supra; Southern 


nity Exchange, 
(Tex.Civ. App.) 


Surety Co. v. Shook, 
44 S.W.(2d) 425. 

24. Indemnity Ins. Co. of North 
America v. Scott, (Tex.Commn.App.) 
298 S.W. 414 [aff (Civ.App.) 278 S.W. 
347]. 


25. Sieger v. Knox & Peterson, 199 
N.W. 573, 160 Minn. 185. 


26. Sieger v. Knox & Peterson, Su- 
pra. 
27. See statutory provisions. 


28. Pinkerton Nat. Detective 
Agency v. Walker, 122 S.E. 202, 157 
Ga. 548 [aff 117 S.E. 281, 30 Ga.App. 
91]; Keen v. New Amsterdam Cas- 
ualty Co., 129 S.E. 174, 34 Ga.App. 257. 

[a] Thus (1) where a garage me- 
chanic was shot by a customer of the 
mechanic’s employer with whom the 
customer was having an oral dispute 
when the mechanic was shot, it was 
held the compensation was not to be 
denied because the assailant was mo- 
tivated to commit the assault by rea- 
son of the mechanic’s employment, 
the court saying in this connection: 
“Nor was the Commission compelled 
to find, because of the fact of such 


and circumstances disclosed by the 
record, they were fully authorized to 
find that the injury to the claimant 
was occasioned, not because of the 
mere fact that such relationship of 
employer and employee existed, but 
by reason of his presence when the 
assault upon his employer was made, 
and especially on account of his acts 
and conduct in protecting the life of 
his employer and the interest of his 
employment.” Keen v. New Amster- 
dam Casualty Co., supra. 


29. Pinkerton Nat. Detective Agen- 
cy v. Walker, 122 S.E. 202, 157 Ga. 
548 [aff 117 S.E. 281, 30 Ga.App. 91]; 
O’Callahan v. Dermedy, 196 N.W. 10, 
11, 197 Iowa 632 [mod on other 
grounds 197 N.W. 456, 197 Iowa 632]. 


- “Assuming that a man is employed 
as a so-called ‘strike breaker,’ and is 
injured by the willful act of a third 
person directed against him, solely 
because of his employment as a strike 
breaker, then there could be no re- 
covery against the employer under the 
provision of the statute. The will- 
ful act is because of the employment; 


not because of the employee.” O’Cal- 
lahan vy. Dermedy, supra. 
30. Pinkerton Nat. Detective 


Agency v. Walker, 122 S.E. 202, 157 
si 548 [aff 117 S.E. 281, 30 Ga.App. 


31. Pinkerton Nat, Detective 
Agency v. Walker, supra. 

[a] Private detective stopping 
thief.—Where a _ private detective, 


while in the discharge of his duties, 
is killed by a thief whose flight he is 
attempting to prevent, and the evi- 


otk 548 [aff 117 S.E. 281, 30 Ga.App. 


32. Mallory S. S. Co. v. Higgins, 
111 So. 758, 22 Ala.App. 26. 


33. Garrett v. Gadsden Cooperage 


| Co., 96 So. 188,209 Alfa. 223. 


[a] Reason for rule.—Where this 
element does not appear, the fact 
may be that the assault was made 
for reasons personal to the assailant, 
and the results were not compensa- 
ble within the meaning of the stat- 
ute. Garrett v. Gadsden Cooperage 
Co., 96.So.,.188, 209 Ala: 223. 


[b] Rule applied.—It is not suf- 
ficient that it appear that a named 
fellow servant struck the employee 
with an iron bar while the assailant 
and the victim were both on the prem- 
ises of the employer and engaged in 
the performance of the employer’s 
work. Garrett v. Gadsden Cooper- 
age Co., 96 So. 188, 209 Ala. 223. 


34. Helburg v. Town of Louisville, 
180 P. 751, 66 Colo. 231. 


[a] Harmonizing effect of contra- 
ry construction immaterial.—Not- 
withstanding the effect of construing 
the quoted words as referring to in- 
juries inflicted for reasons personal 
to the assailant would be to harmo- 
nize the section in which they ap- 
pear with the general purpose of the 
act, such construction cannot be 
adopted. ‘‘The clause and phrase in 
question is clear and explicit, and 
must be enforced according to its 
plain meaning.” Helburg v. Town 
pe jeoulavilte; 180 P. 751, 752, 66 Colo. 


For later cases, developments and changes in the law see Annotations, same title and section umber. 
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XIII. MEDICAL AND HOSPITAL EXPENSES; NURSING; FUNERAL EXPENSES 


[§ 487] A. Right to Treatment or Expenses**— 
1. Medical, Hospital, and Nursing—a. In General. 
The employer has the duty, under many of the 
compensation acts, of furnishing surgical, medical, 
and hospital services and treatment to his injured 
employee®® when such services and treatments are 
necessary,°’ or failing or neglecting to do this the 
acts impose on him the liability for the expenses of 
these services or treatments if the employee incurs 
them himself,?® or even, under some circumstances, 
if the expenses are incurred or the services are sup- 
plied by third persons.°® The employer’s duty to fur- 
nish medical services and attention has been held 


35. Deduction: 


From compensation for disability or 
death see infra §§ 587, 595. 


Of hvuspital charges from compensa- 
tion see infra §§ 587, 595. 


36. Cal.—Union Iron Works v. In- 
dustrial Acc. Commission of Califor- 
nia, 210:P. 410, 190 Cal. 33; Bige v. 
State Industrial Accident Commis- 
sion, 287 P. 577, 105 Cal.App. 210; 
Newhall Land & Farming Co. v. In- 
dustrial Commission, 206 P. 769, 57 
Cal.App. 115. 


Colo.—Industrial Commission  v. 
Hammond, 236 P. 1006, 77 Colo. 414. 


Ill.—W. J. Newman v. Industrial 
Commission, 187 N.E. 137, 353 Ill. 190; 
Armour Grain Co. v. Industrial Com- 
mission, 153 N.E. 699, 323 Ill. 80; Hill 
v. Kerens-Donnewald Coal Co., 210 
Tll.App. 560. 


La.—Dollar vy. Southern States Co., 
135 So. 758, 18 La.App. 178. 


Me.—Melcher’s Case, 134 A. 542, 
125 Me. 426; Ferren v. S. D. Warren 
Co., 125 A. 392, 124 Me. 32. 


Mass,.---In re Panasuk, 105 N.E. 368, 
217 Mass. 589. 


Minn.-—Lading v. City of Duluth, 
190 N.W. 981, 153 Minn. 464, 


N.Y.—Zurich General Accident & 
Liability Ins. Co. v. Childs Co., 171 N. 
BE. 391, 253 N.Y. 324. 


Ok1.—Blackstock y. Airington, 5 P. 
(2d) 381, 153 Okl. 161; White Oak 
Refining Co. v. Whitehead, 298 P. 611, 
149 Okl. 297. 


Pa.—Trustees of State Hospital of 
Middle Coal Field of Pennsylvania v. 
Lehigh Valley Coal Co., 110 A. 255, 
267 Pa. 474; Kopchak y. Lincoln Gas 
Coal Co., 79 Pa.Super. 536; Lerch v. 


Bushkill Amusement Co., 6 Pa.Dist. 
& Co. 308. 
Va.—Merrimac Anthracite Coal 


Corp. v. Showalter, 163 S.E. 73, 158 
Va. 227. 

‘Wis.—Milwaukee v. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas.1915B 847. 


fa] Employer’s hospitalization 
contract made pursuant to the com- 
pensation act must be construed in 
the light of the act which became a 
part thereof. Murray Hospital v. 
Angrove, 10 P.(2d) 577, 92 Mont. 101. 


tb] Where disease, contracted 
subsequent to injury, causes continu- 
ation of disability, and proper treat- 
ment would be to destroy germ dis- 
ease, the industrial commission is au- 
thorized to order such medical treat- 
ment as will cure the disability. 
Raymond Concrete Pile Co. v. Fran- 
_cis, 16 P.(2d) 235, 160 Okl. 130. 

, 


© 
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{c] In Kansas (1) Rev. St. (1930, 
Suppl.) 44-510 provides a maximum 
allowance of two hundred dollars for 
hospital and surgical attention. Ross 
v. Austin Drilling Co., 293 P. 757, 131 
Kan, 824. (2) Formerly it was held 
that “the workmen’s compensation 
act contemplates no all6wance on ac- 
count of medical attendance, except 
where a workman dies as the result 
of an injury, leaving no dependents. 
(Laws 1911, ch. 218, § 11, subdiv. a 
3, as amended by Laws 19138, ch. 216, 
§ 5.) It provides (§ 15) that pay- 
ments or judgments made under it 
shall not be subject to levy, except 
for medical attention and similar 
matters, implying that such expenses 
are to be paid out of the compensa- 
tion allowed, which is based upon an 
estimate of the extent and duration 
of disability. It further provides 
that in fixing the amount of recovery, 
‘allowance shall be made for any pay- 
ment or benefit which the workman 
may receive from the employer dur- 
ing his period of incapacity.’ (§ 12, 
subdiv. e.)” Cain v. National Zinc 
Go., 146 P.' 1165, 148’ P. 251, 94 Kan. 
679, 682. 


Duty to furnish expenses of last 
sickness and burial see infra § 500. 


37. Determination of necessity see 
infra § 488. 


38. U.S.—Candado Stevedoring 
Corporation y. Locke, 68 F.(2d) 802 
[mod 57 F.(2d) 905]. 


Idaho.—Hawkins vy. Bonner Coun- 
ty, 271 P. 327, 46 Idaho 739. 


La.—Kern v. Southport Mill, 141 So. 
19, 174 La. 432 [rev 136 So. 225,19 
La.App. 338]; Ludd v. Van Hoose, 
129 So. 375, 14 La.App. 276. 


Me.—White’s Case, 136 A. 455, 126 
e. 105. 


Minn.—Sheldon vy. Gopher Granite 
Co., 219. N.W. 867, 174 Minn. 551; 
State v. Koochiching County Dist. Ct., 
158 N.W. 718, 1384 Minn. 16, L.R.A 
1916F 957. 


Mont.—Herberson v. Great Falls 
ee & Wood Co., 273 P. 294, 83 Mont. 


N.J.—James A. Banister Co. v. 
Kriger, 85 A. 1027, 84 N.J.Law 30 [reh 
den 89 A. 923]. 


N.Y.—Goldflam y. Kazemier & Uhl, 
168 N.Y.S. 87, 181 App.Div. 140. 


Pa.—Scott v. Hower & Stender, 88 
Pa.Super. 17. 


[a] Services rendered one not an 
employee.—An award to a claimant of 
a hospital charge incurred by his aunt 
as the result of undergoing a skin 
graft operation for claimant’s benefit 
is unwarranted as being clearly out- 
side the purview of the act, the aunt 


to contemplate more than a passive willingness to 
respond to a demand,*® and has been interpreted 
as requiring that some arrangements be made in 
advance, or at least that someone be at hand with 
sufficient authority to make the necessary arrange- 
ments, for immediate relief.*+ 
correlative liability, applies only in cases where the 
injury received is such as would entitle the employee 
to compensation,*? although the employee need not 
actually receive other compensation.** Payments of 
medical, surgical, or hospital expenses have been 
held to be incidental to,*# and to constitute a part 
of,*® the “compensation” for the injury, although 


This duty, or its 


not being an employee. Rutledge vy. 
Interborough Rapid Transit Co., 245 
N.Y.S. 552, 230 App.Div. 553. 


[b] Dependent on statute.—In the 
absence of a statute authorizing it, 
a city cannot collect from the indus- 
trial commission the amount of bills 
for medical services for injuries to 
a city fireman, although the city re- 
quested the services. State v. Indus- 
trial Commission, 169 N.E. 568, 121 
Ohio St. 504: 


39. Right of persons supplying 
Services see infra § 498. 


40. Bucyrus vy. Reisinger, 133 N.E. 
516, 77 Ind.App. 361; In re Ripley, 118 
N.E. 638, 229 Mass. 302. 

41. In re Ripley, 118 N.E. 638, 229 
Mass. 302. 


{a] Liable for failure.—Where 
the employers’ liability assurance 
corporation did not, in advance, make 
arrangements with a hospital to treat 
an injured employee, nothing more 
having been done than to direct the 
employee to go to an open hospital, 
insurer was liable for medical serv- 
ices. In re Ripley, 118 N.E. 638, 229 
Mass. 302. 


Authority to bind employer or in- 
surer see infra § 499. 


Liable for expenses on refusal of 
request therefor see infra § 506. 


42. Murray Hospital v. Angrove, 
10 P.(2d) 577, 92 Mont. 101; Sandberg 
v. Seymour Dress Co., 212 N.Y.S. 432, 
215 App.Div. 728 [aff 152 N.E. 400, 
242 N.Y. 497]; Merrimac Anthracite 
Coal Corporation vy. Showalter, 163 
S.B. 73, 158 Va. 227. 


fa] Agreement of employer or in- 
surer to pay physician or hospital for 
services rendered to an injured em- 
ployee did not authorize an award by 
the industrial commission after find- 
ing that the employee was not enti- 
tled to compensation. Merrimac 
Anthracite Coal Corporation v. Sho- 
walter, 163 S.E. 73, 158 Va. 227. 


43. Brown v. Travelers’ Ins. Co., 
(La.App.) 149 So. 290 [am (App.) 146 
So. 774 (holding that, where an em- 
ployee sustained compensable inju- 
ries, he was entitled to recover physi- 
cian’s and medical bills incurred on 
account of injuries, although his de- 
mand for compensation was rejected). 


44. Sandberg v. Seymour Dress 
Co., 212 N.Y.S. 432, 215 App.Div. 728 
[aff 152 N.E. 400, 242 N.Y. 497]; Mer- 
rimac Anthracite Coal Corp. v. Sho- 
walter, 163 S.E. 73, 158 Va. 227. 


45. Cal.—Bige v. State Industrial 
Accident Commission, 287 P. 577, 105 
Cal.App. 210. 


.Colo.—Industrial Commission of 
Colorado y. Globe Indemnity Go.,- 218 
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they are not considered as such for all purposes.*® 


Effect of discharge of liability. Where by stat- 
ute a lump-sum agreement will discharge the em- 
ployer from further liability for compensation, an 
employee after receiving such payment is not enti- 
tled to further payment for medical aid.*7 


Dependency. It is not necessary that there be 
dependents in order that medical expenses of a de- 
ceased employee be recoverable.*® 


[§ 488] b. Determination of Necessity, Character, 
and Extent of Treatment.*® Under some of the 
compensation acts the matter of the necessity for 
medical and hospital services and supplies is left 
to the discretion of the compensation commission 
or board®°® and the attending physician.®+ It is not 
necessary that the commission determine the neces- 
sity of medical services admitted by the employer 
to be necessary.*? Under some of the statutes the 
board is given wide authority to relieve both the 
employer and the employee from undue hardships 
which the otherwise mandatory provision would en- 
tail.» The commission does not obtain the au- 
thority to compel an employer to offer medical treat‘ 
ment in the first instance or to preseribe its charac- 
ter and extent from a statute merely giving such 
tribunal the power to pass on the reasonableness of 
medical and hospital bills in ease of dispute and 
to state its determination as to the rights of the 
parties.>4 


Hospitalization contracts. Under some statutes 


P. 910, 74 Colo. 52. 


WORKMEN’S COMPENSATION ACTS 


Effect of lump sum payments gen- 


[§§ 487-490 


the compensation board is empowered to pass on 
contracts between the hospital and the employer for 
the care and treatment of injured and sick em- 
ployees,°> and this power to pass on and approve 
such contracts carries with it the power to reject 
them.5® 


[§ 489] c. Right to Nurse Hire.57 Allowance is 
frequently made for nursing services®® but unless 
expressly provided for such expenses cannot be al- 
lowed,®® except as included in and incidental to 
medical and surgical treatment.®° It has been held 
that recovery cannot be had for nursing services 
voluntarily rendered.*1_ Under the rule that a hus- 
band is entitled to the services of his wife,®? an 
employee may not be permitted to,recover for his 
wife’s services as a nurse in their home®? in the 
absence of statutory authority;®* and, where no 
request was made of the employer to provide a nurse, 
and he did not with knowledge of the nature of the 
injury neglect to supply such services,®® allowance 
of a claim for a member of deceased’s family as a 
practical nurse will not be allowed.®® 


[§ 490] d. What Constitute Medical, Surgical, or 
Hospital Services or Supplies—(1) In General. 
Medical or surgical treatment or services which the 
injured employee is entitled to have furnished to 
him at the employer’s expense must, it has been 
held, be administered either by, or during the period 
of attendance of, a physician or surgeon;®’ a chiro- 
practor has been held not to be a physician under 


Was 


262 Mass. 95; RanneysRig Bldg. Co. 


Ill.—W. J. Newman Co. v. Indus- 
ae pag eee, 18% N.Ey 137%, 353 
Ill. 190. 


Mo.—Helle v. Eyerman Contracting 
Co., (App.) 44 S.W.(2d) 234. 


Mont.—Murray Hospital v. An- 
grove, 10 P.(2d) 577, 92 Mont. 101. 


R.I.—Henry v. American Enamel 
Co., 136 A. 3, 48 R.I. 113. 


Va.—Merrimac Anthracite Coal 
Corp. v. Showalter, 163 S.E. 73, 158 
Va. 227. 


[a] Incorporated in compensation 
award.—In cases where it is neces- 
sary to incorporate an allowance for 
medical treatment in the award for 


compensation, the medical expenses 
are a part of the compensation. Helle 
v. Eyerman Contracting Co. (Mo. 


App.) 44 S.W.(2d) 234. 
46. See cases infra this note. 


[a] “Compensation or benefits,” 
which Workmen’s Compensation Act 
§ 27, as amended by L. (1923) p 736, 
provides shall be increased by fifty 
per cent if the employer carries no 
insurance, do not include medical, 
surgical, hospital, and undertaker’s 
claims, which are payable direct to 
those rendering service or furnishing 
supplies, under Workmen’s Compen- 
sation Act § 51 (Ll. [1919] p 719). In- 
dustrial Commission v. Hammond, 
236 P. 1006, 77 Colo. 414. 


{b] Award for specified injuries, 
giving compensation for the loss of 
fingers, disfigurement, etc., although 
intended to be in lieu of all other 
compensation, is not in lieu of medi- 
eal, surgical, and hospital treatment. 
Fame Armstrong Laundry Co. v. 
Brooks, 10 S.W.(2d) 478, 226 Ky. 22. 


47. Melcher’s Case, 134 A. 542, 125 
Me. 426. 


erally see infra § 626. 


48. Jasionowski v. Industrial Com- 
pal ceed, 158 N.E. 195, 25 Ohio App. 


49. Employer’s control over treat- 
ment see infra § 497. 


50. In re Henderson, 116 N.E. 315, 
64 Ind.App. 581; Maryland Casualty 
oe v. Robinson, 141 S.E. 225, 149 Va. 

[a] Industrial board may relieve 
the employer from furnishing medical 
services if they are unnecessary. In 
re Henderson, 116 N.E. 315, 64 Ind. 
App. 581. 


51. In re Henderson, supra; Mary- 
land Casualty Co. v. Robinson, 141 S. 
HE. 225, 149 Va. 307. 


52. Ranney Rig Bldg. Co. v. Giv- 
ens, 285 P. 23, 141 Okl. 195. 


53. In re Henderson, 116 N.E. 315, 
64 Ind.App. 591. 


54. Belle City Malleable Iron Co. 
v. Industrial Commission, 192 N.W. 
1010, 180 Wis. 344. 


55. Western Hospital Ass’n v. In- 
dustrial Accident Board, 6 P.(2d) 845, 
51 Idaho 334. 


56. Western Hospital Ass’n y. In- 
dustrial Accident Board, supra. 


57. Nurse services as medical 
services see infra § 490. 


58. Dollar vy. Southern States Co., 
135 So. 758, 18 La.App. 178; Ranney 
Rig Bldg. Co. v. Givens, 285 P. 23, 141 
Okl. 195; Lumbermen’s§ Reciprocal 
Ass’n v. Wilmoth, (Tex.Civ.App.) 1 
S.W.(2d) 415 [mod (Commn.App.) 12 
S.W.(2d) 972]; Milwaukee v. Miller, 
144 N.W. 188, 154 Wis. 652, LARA. 
1916A 1, Ann.Cas.1915B 847. 


59. Milwaukee y. Miller, supra. 
60. Meuse’s Case, 


v. Givens, 285 P. 23, 141 Okl. 195; Mil- 
waukee v. Miller, 144 N.W. 188, 154 


Wis. 652,. L.R.A.1916A 1,* Ann.Cas. 
1915B 847. 
[a] Authority of employer’s doc- 


tor.—The doctor in whose charge an 
injured employee had been placed by 
the employer was impliedly author- 
ized by the insurance carrier to em- 
ploy a nurse. Ranney Rig Bldg. Co. 
v. Givens, 285 P. 23, 141 OkKl. 195. 


61. Milwaukee y. Miller, 144 N.W. 
188, 154 Wis. 652, LAR.A.1916A 1, Ann. 
Cas.1915B 847. 


[a] Common rule in law of negli- 
gence that the wrongdoer cannot miti- 
gate his liability by taking advantage 
of relief furnished by one’s wife, 
family, friends, or otherwise, has no 
application to cases under the work- 
men’s compensation act. That elimi- 
nates all penalizing features and lim- 
its compensation to the injured per- 
son, aside from indemnity disability, 
to expenses or liabilities actually in- 
curred. Milwaukee v. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas.1915B 847. 


62. See Husband and Wife § 35. 


_ 63. Galway v. Doody Steel Erect- 
ing Co., 130 A. 705, 103 Conn. 431, 44 
A.L.R. 693; Claus v. De Vere, 235 N. 
W. 450, 120 Neb. 812. 


64. See statutory provisions. 


65. Necessity for request for serv- 
ices generally see infra § 506. 


66. Brown vy. J@seph Rathbone 
Lumber Co., 123 So. 388, 11. La.App. 
599 [am 131 So. 752, 14 La.App. 539]; 
Shine v. Becker Moore Co., 211 N.Y.S. 
45, 213 App.Div. 606. 


67. In re Henderson, 116 N.E, 315, 
64 Ind.App. 581; Golden’s Case, 132 
N.E. 726, 240 Mass. 178; Corsten v. 
State Industrial Commission, 240 N. 


159 N.W. 636,' W. 834, 207 Wis. 147. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the act,®® although the reverse has been held as 
to a licensed osteopath.*® While the term “medical 
services” is broad enough to include the services of 
a nurse or trained attendant under the control and 
direction of a physician,’® yet the services of a mas- 
seur have been held not to constitute “adequate and 
reasonable medical and hospital services and med- 
icines.”74 A dentist’s bill has been held to be one 
of the fees for which the employer is liable.72 “Hos- 
pital services” for which the employer may be lia- 
ble will inelude care and meals and medical attention 
commensurate with the reasonable needs of the in- 
jured employee™® and also heat and artificial light.*4 
It has been considered that it matters not that such 
services and expenses were incurred in a private 
residence rather than in a hospital.75 


Railway expenses. The medical treatment to 
which an injured employee is entitled, and which 
he must go a distance to obtain, may properly include 
the actual outlay for railroad fare.7® 


[§ 491] (2) Splints, Crutches, and Artificial Mem- 
bers. “Surgical aid’ required to be furnished by 
some statutes has been construed to include splints,** 
erutches,’® and artificial legs and glass eyes;’® how- 
ever, under other provisions it has been held that the 
employer is not obligated to furnish an artificial 
hand or arm®° or a glass eye.®? 


[§ 492] e. Right to Treatment when Cure Impos- 
sible. Under a statute providing for such medical 
and hospital treatment as is reasonably required 
to “eure and relieve” the injured employee of the 
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effects of the injury, an employee, although perma- 
nently injured and whose condition it is reasonably 
impossible to eure, is still entitled to such treat- 
ment as is reasonably required to relieve him from 
the effects of his injury,’? and under such a statute 
it has been held that the question as to whether fur- 
ther medical treatment should be given after all 
that can be done has already been done is a matter 
for the discretion of the commission.®? However, 
under a statute providing that the employee is en- 
titled to medical, surgical, and hospital service where 
such service “will tend to improve or alleviate his 
injured condition, or is administered for that pur- 
pose under competent professional advice,” when 
all curative assistance has been given and his con- 
dition cannot be further improved such additional 
treatment as may be administered merely as a means 
of temporal comfort is held not to be within the 
act.84 


[§ 493] f. Right to Operation. An operation on 
the face of an employee who has suffered serious 
disfigurement from his injury, in order that the 
face be rendered less repulsive, is within the pur- 
view of a statute requiring the furnishing of such 
medical and surgical treatment as may be reason- 
ably required to cure and relieve from the effects 
of the injury.®® ; 


Hernia operation.2* By reason of provisions of 
some of the compensation acts an employer, or his 
insurance earrier, is obligated to furnish a correc- 
tive surgical operation to an employee who has suf- 
fered a compensable hernia;*? however, such provi- 


68. Corslen vy. State Industrial 
Commission, 240 N.W. 834, 207 Wis. 
147 (holding that the term “physi- 
cian” refers to a doctor of medicine). 


69. Towers v. Glider & Levin, 125 
A. 366, 101 Conn. 169, 40 A.L.R. 1263 
(holding that, where a servant sus- 
tained an injury which consisted of a 
strained back causing temporary to- 
tal incapacity, a licensed osteopath, 
competent to administer treatment by 
osteopathy generally and competent 
in the particular case, was a “compe- 
tent physician or surgeon to attend 
the injured employee,’ under the 
workmen’s compensation act). 


70. Meuse’s Case, 159 N.W. 636, 
262 Mass. 95. 


Right to nurse hire generally see 
supra § 489. 


71. Golden’s Case, 132 N.E. 726, 
240 Mass. 178 (holding that an in- 
surer was not liable for services in 
massaging an injured arm solely upon 
the employee’s request, and not as a 
part of treatment by a physician, even 
though the injury constituted an un- 
usual case, and assuming that mas- 
sage as part of treatment by a physi- 
cian might properly be classed as 
medical services). 


72.' Odon y. Atlantic Oil & Produc- 
ing Co., 4 La.App. 286. 


73. Commercial Casualty Ins. Co. 
y. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120. 


74, Southern Surety Co. v. Beaird, 
(Tex.Civ.App.) 235 S.W. 240 [dism f 
w ji. 

75. Southern Surety Co. v. Beaird, 
supra [dism f w j]. 

Nursing services by wife see su- 
pra § 489. 


76. Scruggs, Bros. & Bill Garage 


| 


v. State Industrial Commission, 221 
P. 470, 94 OkKl. 187. 


77. Olmstead v. Lamphier, 104 A. 
488, °93 Conn. 20, 7 A.L.R. 542. 


78. Olmstead v. Lamphier, supra; 
Eberle v. Miller, 212 N.W. 190, 170 
Minn. 207 (dictum). 


79. Olmstead v. Lamphier, 104 A. 
488, 938 Conn. 20, 7 A.L.R. 542. 


80. Peczar v. Ryan Leather Co., 
135; AL Topo NedeMise.) 117s Kuna 
sek v. New York Consol. Card Co., 
162 N.Y-.S. 361, 176 App.Div. 135. 


[a] Not “apparatus.’”—Under the 
workmen’s compensation law the em- 
ployer was not bound to furnish an 
employee, who had lost his arm, with 
an artificial arm within the first six- 
ty days after the injury, as such arm 
was not an “apparatus,’’ within the 
contemplation of the statute. Kuna- 
sek v. New York Consol. Card Co., 162 
N.Y.S. 361, 176 App.Div. 135. 


81. Franklin Tp. v. Litch, 146 N. 
E. 845, 82 Ind.App. 526. 


82. Postal Telegraph Cable Co. v. 
Industrial Accident Commission, 3 P. 
(2d) 6, 213 Cal. 544; U.S. Fidelity & 
Guaranty Co. v. Department of Indus- 
trial Relations, Division of Industrial 
Accidents and Safety, 277 P. 492, 207 
Cal. 144; Hart v. State Industrial Ac- 
cident Commission, 6 P.(2d) 348, 119 
Cal.App. 200; . J. Newman Co. v. 
Industrial Commission, 187 N.E. 137, 
353 Ill. 190; Eberle v. Miller, 212 N. 
W. 190, 170 Minn. 207. 


[a] “Cure or relieve.”,—Under a 
statute providing that the employer 
shall furnish “‘such medical, surgical 
and hospital treatment including 
nursing, medicines, medical and sur- 
gical supplies and apparatus includ- 
ing artificial members as may reason- 
ably be required to cure and relieve 


from the effects of the injury,’ the 
words “cure and relieve” must be con- 
strued to mean “cure or relieve.” 
Eberle v. Miller, 212 N.W. 190, 170 
Minn. 207. 


83. Eberle v. Miller, supra. 


84. Quinn v. Poli, 133 A. 98, 104 
Conn. 393 (further holding that claim- 
ant, given all possible medical care, 
and receiving compensation for total 
disability under agreement, was not 
entitled to a further allowance for 
alcohol rubs). 


85. Los Angeles County y. Indus- 
trial Accident Commission of Califor- 
nia, 261. P. 295, 202 Cal. 437. 


86. Cross references: 
CO DS Pay of hernia see supra § 


Duty to submit to hernia operation 
see supra § 394, infra § 559. 


87. London Guarantee & Accident | 
Co. v. Cox, 153 S.H. 227, 41 Ga.App. 
329; Kroger Grocery & Baking Co. v. 
Bartle, 63 S.W.(2d) 807, 250 Ky. 658; 
Republic Supply Co. v. Davis, 14 P. 
(2d) 222, 159 Okl. 21; Allen vy. Elk 
City Cotton Oil Co., 256 P. 898, 125 
Okl. 142; Bankers Lloyds vy. Pollard, 
(Tex.Civ.App.) 40 S.W.(2d) 859: Co- 
lumbia Casualty Co. v. Ray, (Tex.Civ. 
App.) ap EW sae ao08 Southern 

asualty On Ve Oykin, Tex.Civ. 
App.) 298 S.W. 639. tt f ea 


[a] Consent of insurer.—Where 
the industrial accident board award- 
ed expenses for an operation which 
was to take place between certain 
dates, unless otherwise agreed be- 
tween the parties, but the operation 
became necessary before that time 
and the insurer was so informed by 
the doctor inquiring whether or not 
he should go ahead, the jury could 
find an implied consent to the opera- 
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sion does not authorize an award of money in lieu 
of an operation.’® Moreover, where the statute 
expressly states that the board may award an op- 
eration only where liability for compensation exists, 
an award of an operation after all compensation has 
been paid is improper.8® The employer, obligated 
to provide an operation for hernia, will be relieved 
of the obligation only by a tender thereof and re- 
fusal by the employee®® and he will be liable for 
compensation for unnecessary delay in making such 
tender if continued disability results.° A provision 
limiting compensation to a fixed number of weeks 
plus the cost of an operation is inapplicable where 
claimant has requested the operation and it has 
been refused.°2, Where the statute directs that the 
employer provide a hernia operation, the expense 
of which he will be liable for to a fixed amount, the 
fact that the employee rejects an operation offered 
by the employer which was limited to a sum less 
than that fixed by the statute will not be regarded 
as a refusal of an operation.®® 
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[§ 494] g. Period within Which Expense Must Be 
Incurred®4—(1) In General. Where, as is frequent- 
ly the case, the compensation acts set a limit on the 
period within which medical and hospital expenses 
must be incurred in order to render the employer 
liable therefor, any such expenses accruing outside 
of that period are not chargeable to him.®® Time 
does not necessarily begin to run immediately on the 
happening of the aceident;°* under some of the 
statutes it has been held that the period begins _ 
with the disability rather than the accident;°" that 
is, it begins wher. medical attention becomes neces- 
sary.°® However, when the injury is visible and 
open to observation and readily ascertainable by 
a medical attendant at the time it eccurs the period 
will begin to run at once.®® Statutes which only 
prescribe the length of time during which the em- 
ployer must furnish the treatment, without refer- 
ence to the time that the treatment must be com- 
menced, simply mean that after the treatment has 
begun the employer cannot be compelled to furnish 


tion before the date set in the award 
from the silence of insurer when it 
was informed that an operation was 
immediately necessary. Ocean Acci- 
dent & Guarantee Corporation v. Mc- 
Call, (Tex.Civ-App.) 25 S.W.(2d) 653 
[rev on other grounds (Commn.App.) 
45 S.W.(2d) 178 (mod (Commn.App.) 
46 S.W.(2d) 290) 4. 


88. Texas Empire Pipe Line Co. v. 
Christy, 8 P.(2d) 730, 155 Okl. 193; 
Walker Motor Co. v. Hastman, 1 P. 
(2a) 640, 150 Okl. 227. 


89. Southern Casualty Co. v. 
Boykin, (Tex.Civ.App.) 298 S.W. 639. 


90. Republic Supply Co. v. Davis, 
14 P.(2d) 222, 159 Okl. 21; Allen v. 
Elk City Cotton Oil Co., 256 P. 898, 
125 Okl. 142, 

91. London Guarantee & Accident 
Co. v. Cox, 153 S.E. 227, 41 Ga.App. 
329; Allen v. Elk City Cotton Oil Co., 
256 PB. 898, 125 Okl. 142. 


92. Bankers Lloyds v. Pollard, 
(Tex.Civ.App.) 40 S.W.(2d) 859. 


93. Kroger Grocery & Baking Co. 
v. Bartle, 63 S.W.(2d) 807, 250 Ky. 
658. 

94. Time to commence proceedings 
for recovery of expenses and limita- 
tions see infra § 503. 


95. Cal. Foreman v. Hunter Lum- 
ber Co., 173 P. 408, 36 Cal.App. 763. 


Colo.—London Guarantee & Acci- 
dent Co. v. Industrial Commission of 
Colorado, 210 P. 70, 72 Colo. 177. 


Ill.— Hill v. Kerens-Donnewald Coal 
Co., 210 Ill.App. 560. 


Ind.—Millspaugh & Irish Co. v. 
Lunte, 144 N.E. 147, 82 Ind.App. 143; 
John A. Schumaker Co. v. Kendrew, 
120 N.E. 722, 68 Ind.App. 466. 


Mass.—Picanso’s Case, 183 N.E. 756, 
281 Mass. 476. 

Mich.—MecMullen vy. Gavette Const. 
Co., 166 N.W. 1019, 200 Mich. 203; 
Cooke v. Holland Furnace Co., 166 N. 
W. 1013. 

Mo.—O’Malley v. Mack Internation- 
al Motor Truck Corp., 31 S.W.(2d) 554, 
225 Mo.App. 1. 

Neb.—Epsten v. Hancock-Epsten 
Co., 163 N.W. 767, 101 Neb. 442. 

N.Y.—Balderson v. Wallace & Co., 
208 N.Y.S. 543, 212 App.Div. 189. 


Okl.—Industrial Track Const. Co. 
v. Colthrop, 269 Pr.263, 132 Okl. 77. 


Tex.—Lumbermen’s Reciprocal 
Ass’n v. Wilmoth, (Commn.App.) 12 
S.W.(2d) 972. 


[a] Mlustrations.—(1) A compen- 
sation insurer could not be required to 
pay for medical services to an injured 
employee, rendered over four weeks 
after the injury. Lumbermen’s 
Reciprocal Ass’n v. Wilmoth, 
(Commn.App.) 12. S.W.(2d) 972 [mod 
(CivcApp.)-| (1 SOW. d) 2 415]. (2) 
Dental services rendered more than 
two weeks after a teeth injury, is not 
chargeable to insurer. Picanso’s Case, 
183 N.E. 756, 281 Mass. 476. (3) Un- 
der Comp. L. (1915) § 5434, the indus- 
trial accident board cannot make an 
allowance for medical and hospital 
services performed more than three 
weeks after the accident. McMullen 
v. Gavette Const. Co., 166 N.W. 1019, 
200 Mich. 203; Cooke v. Holland Fur- 
nace Co., (Mich.) 166 N.W. 1013. (4) 
Necessary medical bills are recovera- 
ble during sixty days after injury to 
employee. Industrial Track Const. 
Co. v. Colthrop, 269 P. 263, 132 Okl. 77. 
(5) Where medical attention was giv- 
en, the employer was not liable for 
hospital and medical expenses not con- 
tracted during the following thirty 
days, the injury under Workmen’s 
Compensation Act § 25, having taken 
place at such time, although, after 
expiration of the thirty days and after 
having apparently recovered, a tumor 
developed in the employee’s leg as a 
result of the injury. John A. Shu- 
maker Co. v. Kendrew, 120 N.E. 722, 
68 Ind.App. 466. (6) Under the work- 
men’s compensation act an employer 
who had provided necessary medical 
attention during the three weeks sub- 
sequent to an injury as required by 
statute was not liable for medical ex- 
penses subsequently incurred after 
blood poisoning developed. Epsten v. 
Hancock-Epsten Co., 163 N.W. 767, 
101 Neb. 442. 


_ [b] Successive days. — Where an 
injured employee was furnished a 
physician during the week following 
the accident, but after apparent re- 
covery and some months after the 
accident required further medical at- 
tention because of a tumor resulting 
from the injury, the employer was not 
required to reimburse the employee 
for surgical and hospital expenses in 


the treatment of the tumor; Such ex- 
penses not having been contracted 
during the thirty days immediately 
following injury, under workmen’s 
compensation act, requiring the em- 
ployer to pay such expenses during 
the “‘first thirty days,’ and such stat- 
ute not contemplating a full thirty 
days of treatment intermittent in 
character but only such treatment as 
is required during the first successive 
thirty days. John A. Shumaker Co. v. 


ieee 120 N.E. 722, 68 Ind.App. 
[c] Clauses construed. — Work- 


men’s Compensation Att (1911) § 5, re- 
‘quiring the employer accepting the act 
to furnish to an injured employee 
necessary “first aid, medical, surgical 
and hospital services, alSo medicine 
and hospital services for a period not 
longer than eight weeks, not to exceed 
however, the amount of $200, also the 
necessary services of a physician or 
surgeon during such period of disabil- 
ity,’’ refers to the specified period of 
disability of eight weeks within 
which the services of a physician are 
to be furnished. Hill v. Kerens-Don- 
newald Coal Co., 20 Ill.App. 560. 


96. 
seq. 


See infra text and note 97 et 


97. Chicago-Sandoval Coal Co. v. 
Industrial Commission, 128 N.E. 567, 
294 Ill. 351; Millspaugh & Irish Co. 
v. Lunte, 144 N.E. 147, 82 Ind.App. 143; 
John A. Shumaker Co. y. Kendrew, 120 
N.E. 722, 68 Ind.App. 466; In re Mc- 
Caskey, 117 N.E. 268, 65 Ind.App. 349. 


[a] Rule stated.—Where an em- 
ployee’s injury is such that its nature 
cannot be at once determined, the 
period during which he is entitled to 
recover medical treatment does not 
begin to run until it is possible to es- 
tablish by legal proof that his injury 
was due to his employment. The 
rights of an employee to medical 
treatment, and the corresponding du- 
ties of an employer, under the work- 
men’s compensation law, become en- 
forceable when injury has developed, 
so that it may be dig@gnosed with rea- 
sonable certainty. Millspaugh & Irish 
He v. Lunte, 144 N.E. 147, 82 Ind. App. 


98. John A. Shumaker Co. v. Ken- 
drew, 120 N.E. 722, 68 Ind.App. 466. 


99. Millspaugh & Irish Co. v. Lun- 
te, 144 N.E. 147, 82 Ind.App. 143. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it for a longer time than the period fixed.!| A pro- 
vision that, unless the employee has been placed in 
a hospital, the period for which the employer is 
liable is limited to a fixed period will prevent recov- 
ery for a longer period by a physician where the 
employee was not in a hospital. Where the treat- 
ment has exceeded the statutory period but the 
services rendered after the expiration of the time 
were only incidental, the actual treatment having 
been given within that time, a physician may re- 
cover his full claim for services.* Where the stat- 
ute makes a complete provision for medical treat- 
ment in hernia cases and contains no limitation of 
time within which the expenses must be incurred, 
the time limit applicable to ordinary eases will not 
govern.* 


As restricted by compensation period. Where a 
permanent disability rating is awarded, the com- 
mission may order medical, hospital or nursing serv- 
ices to the employee, after the expiration of the pe- 
riod of compensation;® likewise, where compensa- 
tion for partial incapacity is limited by statute to 
a fixed period, medical expenses incurred after the 
expiration of that time may be recovered where such 
expenses are causally traceable to the original in- 
jury.® 


1. Kroger Grocery & Baking Co. v. 
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[§ 495] (2) Extension of Period. Under statutes 
so providing, the compensation commission or board 
may order further medical or surgical treatment or 
hospitalization as it deems necessary, within the lim- 
its of particular restrictions, after the expiration 
of the statutory period,’ but other statutes make 
no such exception.s The employer may consent to 
an extension of the period of his liability for such 
expenses” or by his conduct he may be held to have 
waived his right to object.1° Likewise, where stat- 
utes require insurer to agree to pay all benefits con- 
ferred by the act an express authorization to a 
physician, by the employer, to continue treatments 
after the expiration of the statutory period,’+ or 
a waiver by the employer of his right to terminate 
his liability at the expiration of the period,'* will 
render the insurer liable for the ensuing fees. How- 
ever, under other statutes the employer’s assent to 
an extension of the treatment period will not provide 
such employer with a remedy against his insurance 
carrier to determine whether or not there shall be 
an extension.?§ 


“Unusual cases.” The phrase “unusual eases” in 
a provision limiting the period within which the 
employer will be liable for medical and hospital 
services to a certain number of weeks except that 


time for which an employee is en- 


Bartle, 63 S.W.(2d) 807, 250 Ky. 658. 


{a] Any period of eight weeks.— 
Under Workmen’s Compensation Act § 
8 par (a), requiring the employer to 
provide medical and hospital services 
for not more than eight weeks, the 
period of eight weeks may be any 
period in which the services are neces- 
sary because of injuries received in 
the employment, not necessarily the 
eight weeks immediately following 
the injury. Chicago-Sandoval Coal 
Co. v. Industrial Commission, 123 N. 
EB. 567, 294 Ill. 361. 


2. Texas Employers’ Ins. Ass’n v. 
hag (Tex.Civ.App.) 21 S.,W.(2d) 


3. Home Life & Accident Co. v. 
Cobb, (Tex.Civ.App.) +220 "SS, Ww. 131 
[dism f w jj. 


4 Texas Employers’ Ins. Ass’n vy. 
Henson, (Tex.Civ.App.) 31 S.W.(2d) 
669 [rev en other grounds (Commn. 
App.) 48 S.W.(2d) 970, vacated 
(Commn.App.) 52 S.W.(2d) 247]. 


5. Postal Telegraph Cable Co. v. 
Industrial Accident Commission, 3 P. 
(2d) 6, 213 Cal. 544; Llewellyn Tron 
Works v. Industrial Accident Commis- 
sion of California, 18 P.(2d) 975, 129 
Cal.App. 449. 


6. Carney v. Plimpton Mfg. Co., 150 
A. 305, 111 Conn. 401. 


7. Me.—Merrill’s Case, 137 A. 72, 
126 Me. 215; White’s Case, 136 A. 455, 
126 Me. 105. 


Mo.—O’Mailey v. Mack Internation- 
al Motor Truck Corporation, $1 S.W. 
(2d) 554, 225 Mo.App. 1; Johnson v. 
Kruckemeyer, 29 S.W.(2d) 730, 224 
Mo.App. 351. 


Okl1.-—-_Nash Finch Co. v. Harned, 284 
P. 633, 141 Okl. 187; McMurtry Bros. 
v. Angelo, 281 P. 964, 139 Okl. 236; 
Industrial Track Const. Co. v. Col- 
throp, 269 P. 263, 132 Ok]. 77. 


Pa.—In re Medical Services for In- 
jured Workmen, 8 Pa.Dist.&Co. 757. 


Tex.—Commercial Casualty Ins. Co. 
v. Hilton, (Civ.App.) 55 S.W.(2d) 120. 


[a] Unnecessary that employer 


the duty enjoined by statute is that 
the employer shall furnish treatment 
additional to the treatment that was 
reasonably required in the first sixty 
days, the employer may be required to 
provide treatment additional to treat- 
ment reasonably required for the first 
sixty days after the injury, whether 
the original treatment was provided 
by the employer or the employee. 
O’Malley v. Mack International Motor 
Truck Corporation, 31 S.W.(2d) 554, 
225 Mo.App. 1. 


Lb] When special order required.— 
(1) Under an act providing that medi- 
eal expenses are payable for sixty 
days after the injury to the sum of 
two hundred and fifty dollars provided 
that within a year such additional 
similar treatment shall be provided 
as the commission by special order 
shall determine to be necessary, an 
award for additional medical aid with- 
out a special order is erroneous. 
Johnson v. Kruckemeyer, 29 S.W.(2d) 
730, 224 Mo.App. 351. (2) However, 
the employee’s failure to procure a 
special order from the commission for 
a hernia operation did not preclude re- 
covery of expenses where the em- 
ployer denied liability both on the 
ground that the injury sued for did 
not result from the accident and that 
the claim was barred by the statute of 
limitations. O’Malley v. Mack Inter- 
national Motor Truck Corporation, 31 
S.W.(2d) 554, 225 Mo.App. 1. (3) An 
employee without counsel and not ad- 
vised that he need obtain a special 
order may be excused for his failure 
to obtain it and his employer may be 
held liable for expenses incurred in 
an operation for hernia, notwithstand- 
ing the employee selected the surgeon 
and the hospital. O’Malley v. Mack 
International Motor Truck Corpora- 
tion, supra. 


[c] Extent and limit of right.— 
Under Workmen’s Compensation Act 
§ 15 (a), as amended by St. (1915) p 
1082, § 4, the industrial accident com- 
mission may extend the right of an 
injured employee to medical services 
notwithstanding ninety days has 
elapsed since the injury, the length of 


titled to medical services being the 
length of time necessary to his com- 
plete recovery. Union Iron Works v. 
Industrial Accident Commission of 
California, 210 P. 410, 190 Cal. 33. 


In “unusual case” see infra text and 
note 14 et seq. 


8 Born & Co. v. Durr, 116 N.E. 
428, 64 Ind.App. 643 (holding that, un- 
der the workmen’s compensation act, 
the industrial accident board has no 
authority to order that a physician 
be furnished to an injured employee 
at the expense of the employer after 
the first thirty days, nor to order that 
surgical and hospital service and sup- 
plies be likewise furnished at the em- 
ees expense after the first thirty 

ays). 


9. Union Iron Works v. Industrial 
Accident Commission of California, 
210 P. 410, 190 Cal. 33; In re Meyers, 
116 N.E. 314, 64 Ind.App. 602; Hodgen 
v. Bitely, 215 N.W. 37, 239 Mich. 516. 


[a] Tllustrations.—(1) A company 
order requesting medical services to 
an employee constitutes a direction 
to a physician to render services at 
the employer’s expense. Hodgen y. 
Bitely, 215 N.W. 37, 239 Mich. 516. 
(2) Employer’s direction to a phy- 
sician to give the injured employee 
close attention, coupled with the seri- 
ous nature of the injury, is sufficient 
to render the employer liable for the 
physician’s charges for treatment be- 
yond the thirty-day period specified in 
the workmen’s compensation act. In 
nes, BACUEE SS 116 N.E. 314, 64 Ind.App. 


10. Union Iron Works v. Industrial 
Accident Commission of California, 
210 P. 410, 190 Cal. 33; McEneny v. S. 
S. Kresge Co., (Mo.) 62 S.W.(2d) 1067 
[aff (App.) 53 S.W.(2d) 1075]. . 


11. Kirkoff Bros. & McElwaine v. 
McCool, 116 N.E. ‘439, 64 Ind. App. 645; 
In re Kelley, 116 N.E. 306, 64 Ind. 
App. 594. 


12. Johnson v. Kruckemeyer, 29 S. 
W.(2d) 730, 224 Mo.App. 351. 


13. White’s Case, 186 A. 455, 126 
Me. 105. 
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in unusual cases such services may be furnished 
for a longer period in the discretion of the board, 
includes only cases where there are complications 
In determining what 
is?® or what is not!® an “unusual” case the nature 
of the injury is to be considered'’? as well as the 
conditions resulting from it,1® and the kind of med- 
ical and hospital treatment required ;*® 
a case is not “unusual” merely because it. occurs 
under other than ordinary cireumstances,?° or be- 
The industrial acci- 
dent board under such a statute has the power to 
relieve insurer of payments for medical and hos- 
pital services even in unusual cases in the exercise 
of its wide discretion,?? but it has not the power 
to compel insurer to pay medical and hospital sery- 


or unusual developments.'4 


cause recovery is prolonged.?? 


14. Pappas v. U. S. Mutual Liabil- 
ity Ins. Co., 159 N.E. 635, 262 Mass. 
51; Moore’s Case, 152 N.H. 66, 255 
Mass. 533. 


15. See cases infra this note. 
[a] Injuries held to be unusual.— 
(1) Paralysis from severance of 


spinal cord. Meuse’s Case, 159 N.E. 
636, 262 Mass. 95. (2) Injury to hand, 
complicated by degeneration of skin, 
laceration of tissues, necrosis of bone 
and tissues, and hemorrhage, and 
necessitating amputation of one finger 
and parts of others. Rys’ Case, 139 
N.E. 505, 245 Mass. 244. (3) Injury 
resulting in stricture of urethra, mak- 
ing it necessary to have sounds 
passed every ten days approximately 
to empty bladder. Bean’s Case, 176 
N.E. 528, 275 Mass. 543. 


16. See cases infra this note. 


[a] Injuries held not to be “un- 
usual.”—(1) A common minor injury, 
calling for ordinary medical treat- 
ment, although requiring treatment 
for more than two weeks. Rys’ Case, 
139 N.E. 505, 245 Mass. 244. (2) In- 
jury, being a simple case without com- 
plications and merely necessitating 
several months’ treatment of bathing, 
massage, and sedatives. Hooey’s 
Case, 155 N.E. 419, 258 Mass, 515. (3) 
Comparatively simple injury to hand, 
which, after the first surgical treat- 
ment, called only for dressings to pre- 
vent blood poisoning, and did not pre- 
vent the employee from going to the 
doctor’s office throughout incapacity, 
lasting only five weeks. Rys’ Case, 
supra. (4) Serious and painful foot 
injury. Pappas v. U. S. Mut. Liability 
Ins. Co., 159 N.H. 635, 262: Mass. 51. 
(5) Traumatic arthritis. Bourgardes’ 
Case, 163 N.E. 710, 265 Mass. 449. 
(6) Tuberculosis, caused by injury. 
Moore’s Case, 152 N.E. 66, 255 Mass. 
533. 


17. Meuse’s Case, 159 N.E. 636, 262 
Mass. 95; Rys’ Case, 139 N.E. 505, 245 
- Mass. 244. 


[a] Primarily.—The unusualness 
has reference primarily to the nature 
of the injury itself. Rys’ Case, 139 
N.E. 505, 245 Mass. 244. 


[b] Not final test.—The cause of 
the injury or unusual nature of it is 
not the final test as to whether or 
not it is ‘‘unusual.’”’ Moore’s Case, 152 
N.E. 66, 255 Mass. 5338. 


18. Meuse’s Case, 159 N.E. 636, 262 
Mass. 95. 


19. Meuse’s Case, supra; Hooey’s 
Case, 155 N.E. 419, 258 Mass. ‘515; 
Moore’s Case, 152 N.E. 66, 255 Mass. 
533. 

[a] Injury requiring major opera- 
tions or treatment by a specialist or 
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however, 


and Hospital.?° 


with special apparatus is an “unusual” 
case within the compensation act. 
Hooey’s Case, 155 N.E. 419, 258 Mass. 
515; Moore’s Case, 152 N.E. 66, 255 
Mass. 533. 


20. Bean’s Case, 176 N.H. 528, 275 
Mass. 543; Hooey’s Case, 155 N.E. 419, 
258 Mass. 515; Moore’s Case, 152 N. 
E. 66, 255 Mass. 533. 


21. Moore’s ‘€ase;stipra: 

22. Meuse’s Case, 169 N.E. 517, 270 
Mass. 29. 

23. Meuse’s Case, supra. 

24. O’Malley v. Mack International 


Motor Truck Corporation, 31 S.W. (2d) 
554, 225 Mo.App. 1 (holding further 
that where a doctor reduced the em- 
ployee’s hernia and prescribed a truss 
within sixty days following the in- 
jury, an operation after sixty days 
constituted “similar treatment” with- 
in the statute). ° 


25. Request for services or treat- 
ment as condition precedent to recov- 
ery of expenses see infra § 506. 


26. U.S.—Bethlehem Shipbuilding 
Corporation v. Monahan, 57 F.(2d) 217 
[aff 62 F.(2d) 299]. : 


Cal.—Myers v. Industrial Accident 
Commission, 218 P. 11, 191 Cal. 673; 
Leadbettor v. Industrial Accident 
Commission, 177 P. 449, 179 Cal. 468. 


Ill.—American Sash & Door Co. v. 
Industrial Commission, 156 N.E. 776, 
326 Ill. 48; Swift & Co. v. Industrial 
Commission, 123 N.E. 267, 288 Ill. 132. 


Mass.—Pecott yv. American Mut. 
Liability Ins. Co., 112 N.E. 217, 2238 
Mass. 546. 


Mich.—Gardner v. Michigan Sugar 
Co., 204 N.W. 100, 231 Mich. 331. 


Minn.—Beach v. Gendler, 182 N.W. 
607, 148 Minn. 421. 


N.Y.—Keigher v. General Electric 
Co., 158 N.Y.S. 939, 173 App.Div. 207, 
211; Feldstein vy. Buick Motor Co., 187 
N.Y.S. 417, 115 Misc. 170. 


Okl.—Federal Mining & Smelting 
Co. v. Montgomery, 297 P. 240, 148 
Okl. 145; AXtna Life Ins. Co. v. Watts, 
296 P. 977, 148 Okl. 28; Scruggs Bros. 
& Bill Garage v. State Industrial Com- 
mission, 221 P. 470, 94 Okl. 187. 


Wis.—Milwaukee vy. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas.1915B 847. 


[a] Reason for rule.—The legis- 
lative idea in the Workmen’s Compen- 
sation Act is that an employer is so 
specially interested in his injured 
employee being restored as soon as 
practicable as to be most likely to 
provide proper medical and surgical 
treatment, and the letter and spirit 


“Similar treatment.” 
treatment,” in a statute authorizing the commis- 
sion, after the expiration of the initial period of 
the employer’s liability and within a fixed exten- 
sion period, to specially order .such additional sim- 
ilar treatment as they shall determine to be neces- 
sary, should be broadly construed.*+# 
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ices for such a case after the end of the statutory 
compensation period.?% 


The expression “similar 


Under thé compensation acts the 


right to choose the medical or surgical attendant 
and the hospital is usually in the first instance with 
the employer,?® or insurer,?? and the injured em- 
ployee cannot recover for medical services incurred 


of the law require that such bene- 
ficial and manifestly economic phase 
of the enactment should be given its 
intended dignity. Milwaukee v. Mil- 
ler, 144 N.W. 188, 154 Wis. 652, L.R.A. 
1916A 1, Ann.Cas.1915B 847. 


_[b] Selection of hospital.—(1) The 
right to select a hospital for the treat- 
ment of the injured employee is, in the 
first instance, in the employer or his 
insurance carrier. American Sash & 
Door Co. v. Industrial Commission, 
156 N.E. 776, 326 Ill. 48; Old Ben Coai 
Corp. v. Industrial Commission, 142 
N.E. 507, 311 Ill. 35; Attna Life Ins. 
Co. v. Watts, 296 P. 977, 148 Okl. 28; 
Gross v. State Industrial Commission, 
245 P. 580, 117 Okl. 33. (2) Under 
Workmen’s Compensation Act (St. 
[1911] ¢ 751) pt 2 § 5, providing that 
the association shall furnish reason- 
able medical and hospital services, the 
injured employee is not permitted gen- 
erally to select his own physician or 
hospital, but is to accépt that which 
the law requires to be provided for 
him. In re Panasuk, 105 N.E. 368, 217 
Mass. 589. (3) An employee is liable 
for expenses incurred after removal 
to a second hospital without the em- 
ployer’s or  physician’s' direction. 
American Sash & Door Co. v. Indus- 
trial Commission, 156 N.E. 776, 326 Il. 
48. (4) _A compensation award, so 
far as it directed the employer’s pay- 
ment of costs of an operation, should 
be vacated where the employer of- 
fered adequate hospitalization, but the 
employee elected tod receive medical 
attention elsewhere. Federal Mining 
& Smelting Co. v. Montgomery, 297 P. 
240, 148 Okl: 145. : 


[c] Reasonable time.—An employ- 
er cannot be held responsible for phy- 
sician’s and hospital bills, unless he 
refuses to engage a physician and hos- 
pital accommodations for an injured 
employee within a reasonable time. 
Gross v. State Industrial Commission, 
245 P. 580, 117 Okl. 33. 


27. Pecott v. American Mut. Lia- 
bility Ins. Co., 112 N.E. 217, 223 Mass. 
546; Home Life & Accident Co. v. 
Cobb, (Tex.Civ.App.) 220 S.W. 131. 


[a] Duty of insurer.—(1) “The 
word ‘furnish’ in such connection 
[requirement to furnish reasonable 
medical services] imports something 
more than a passive willingness to 
respond to a demand. It implies 
some degree of active effort to bring 
to the injured persen the required 
humanitarian relief. “Reasonably suf- 
ficient provision for rendering the 
required service must of course be 
made. Then either express notice 
must be given to the employee or 
there must be such publication or 
posting of the information as war- 
rants the fair inference that knowl- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by him while declining without good reason?® the 
services so tendered,?® provided the offer is un- 
equivocal®® and reasonable*! and is also adapted to 
the treatment of the injured employee,?? because he 
is not bound, in spite of inconvenience and greater 
The compensation 
board in some jurisdictions is empowered to relieve 
the employee from the necessity of accepting the 
It has been held that an 


expense, to accept any tender.’ 


physician furnished.®4 


edge has reached the employee. 
Where the insurer has made ade- 
quate arrangements for the care of 
those to whom the duty is owed in 
the event of injury, and then by con- 
spicuous notices suitably posted in 
places frequented by the employee 
in a language capable of being read 
by him has given full information of 
that fact and directions as to steps 
to be taken by an injured person in 
order to avail himself of these ar- 
rangements, a very different question 
would be presented. This might go 
a long way toward proving compli- 
ance with the requirement of the 
statute. But, in the case at bar, the 
notice appears not to have been of a 
character to challenge attention, al- 
though perhaps it might have been 
enough if the employee had been 
able to read the English language. 
The insurer has readily accessible 
means for ascertaining the nation- 
ality of employees insured by it and 
their degree of intelligence. If 
among them are those who cannot 
read or speak the English language, 
this circumstance requires greater 
effort on its part in order to comply 
with the statute.” In re Panasuk, 
105 N.E. 368, 217 Mass. 589, 593. (2) 
Under Workmen’s Compensation Act 
§ 15a, requiring the employer to pro- 
vide such surgical treatment as may 
reasonably be required at the time 
of the injury and within ninety days, 
and declaring that his neglect or re- 
fusal to provide such service shall 
make him liable for reasonable ex- 
pense by the employee in providing 
them, and § 34 subd 2, providing that 
the insurance carrier, after notice, is 
substituted in place of the employer, 
an injured employee who was dissat- 
isfied with the advice given to him 
by the surgeon first -selected by 
insurer and was then directed by it 
to go to another, and who on finding 
that he was out of town went to his 
own family physician for treatment, 
might be allowed his claim for sur- 
gical services, on the ground that the 
employer and insurer had neglected 
to provide the surgical treatment rea- 
sonably required, Massachusetts 
Bonding, etc., Co. v. Pillsbury, 151 P. 
419, 170 Cal. 767. 


[b] Illustration. — Payment for 
services of a physician selected by an 
employee was not allowed when the 
employee could read and write Eng- 
lish and notices were conspicuously 
posted about the place of employ- 
ment notifying employees of the 
physicians to be called in the case of 
injury. Pecott v. American Mut. Lia- 
bility Ins. Co., 112 N.E. 217, 223 Mass. 
546. 


28. Gildersleeve v. Industrial Ac- 
cident Commission, 295 P. 1033 
[adopted 1 P.(2d) 1, 212 Cal. 763]; 


Radil v. Morris & Co., 170 N.W. 363, 
103 Neb. 84, 7 A.L.R. 539. 


29. Cal.—Cella v. Industriai Acci- 
dent Commission, 177 P. 490, 38 Cal. 
App. 760. 


Ill.— Swift & Co. v. Industrial Com- 
mission, 123 N.E. 267, 288 Ill. 132. 


Ind.—Indiana Liberty Mut. Ins. Co. 


v. Strate, 148 N.E. 425, 83 Ind.App. / 


‘ 
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La.—Coleman vy. Butler, 116 So. 828, 
166 La. 138. 


Neb.—Radil v. Morris & Co., 170 N. 
W. 363, 103 Neb. 84, 7 A.L.R. 539. 


Okl.—Dover Oil Co. v. Bellmyer, 20 
P.(2d) 556, 163 Okl. 51; Federal Min- 
ing & Smelting Co. v. Montgomery, 
297 PB. 240, 148 Okl. 145; Adtna Life 
=e Co. v. Watts, 296 P. 977, 148 Okl. 
State Industrial Commission, 
470, 94 Okl. 187, 


[a] Election.—An employee select- 
ing, without sufficient cause, his own 
physician for the treatment of his in- 
jury will be considered to have elect- 
ed to do so at his own expense, where 
in making his choice he did not select 
one of the staff maintained by his em- 
ployer. Swift & Co. v. Industrial 
Commission, 123 N.E. 267, 288 Ill. 132. 
Compare Snyder v. Industrial Com- 
mission, 180 N.E. 517, 297 Ill. 175 
(which declares that the injured 
workman may select his own phy- 
sician). 


[b] Hospitals.—Where the serv- 
ant was injured and taken to a hospi- 
tal, and the master offered on his com- 
plaint to take him to another hospital, 
but the servant refused and went to 
a different hospital, the master could 
not be charged with failure to fur- 
nish proper medical care. Junk vy. 
Terry & Trench Co., 163 N.Y.S. 836, 
176 App.Div. 855. 


[ce] Sufficiency of selection. — An 
injured employee’s statement at a 
public hospital that a certain doctor 
would be all right was not selection 
of a physician under the statute. 
ree ee Case, 164 N.E. 458, 265 Mass. 

90. 


[d] Posted notices.—(1) A post- 
ed notice that employees of insured 
would receive medical attention at a 
hospital is a _ sufficient compliance 
with the Workmen’s Compensation 
Act, so that a physician employed by 
the injured servant who chose not to 
go to the hospital cannot recover from 
insurer. In re Davidson, 117 N.E. 310, 
228 Mass. 257. (2) Likewise an em- 
ployee calling a physician other than 
those named in notices, posted by the 
employer, in the absence of an emer- 
gency, could not recover of insurer 
charges of the physician called. Pe- 
cott v. American Mut. Liability Ins. 
Co., 112 N.E. 217, 2238 Mass. 546. 


[Le] ‘'Omrelated ailment.—An em- 
ployer not selecting a physician is not 
liable for treatment for an ailment 
not resulting from injury in employ- 
ment. Allen y. Elk City Cotton Oil 
Co., 256 P. 898, 125 Okl. 142. 


{f_] Word “provided,” as used in 
Rev. St. (1913) § 3661, as amended 
by L. (1917) c 85 § 6, relating to medi- 
cal services to an injured employee, 
“provided” that, where the employee 
refuses to accept such treatment, the 
employer shall not be liable, etc., has 
the same meaning as the word ‘and’’ 
or “but’’ would have in such place. 
Radil v. Morris & Co., 170 N.W. 363, 
103 Neb. 84, 7 A.L.R. 539. 


80. Gildersleeve v. Industrial Acci- 


212 P. 


Scruggs Bros. & Bill Garage v.- 
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employer on whom demand for medical attendance 
has been made must, to avoid liability therefor, ten- 
der the services of a physician even though the 
employee has engaged a physician of his own.*° 
The employer is not to be held liable for the ex- 
penses of an assisting physician, not selected by 
him, where he had already selected a competent phy- 
sician who performed the services.*® 
held that even though insurer has neglected the em- 


It has been 


dent Commission, 1 P.(2d) 1, 212 Cal. 
763 [adopting op 295 P. 1033]. 


[a] Offer which employee can ac- 
cept when made is the unequivocal 
offer of treatment required if the em- 
ployer would avail himself of the 
privilege of selecting the medical 
service for the injured employee. 
Gildersleeve v. Industrial Commis- 
sion, 1 P.(2d) 1, 212 Cal. 763 [adopting 
op 295 P. 1033]. 


[b] Conditional promise.—An em- 
ployer’s promise to make tender of 
medical treatment if and when the 
accident commission decided in favor 
of the injured employee is an insuffi- 
cient tender. Gildersleeve v. Indus- 
trial Accident Commission, 1 P.(2d) 1, 
212 Cal. 763 [adopting op 295 P. 1033]. 


31. Johnston v. A. C. White Lum- 
ber Co., 217 P. 979, 37 Idaho 617; Old 
Ben Coal Corporation v. Industrial 
Commission, 142 N.E. 507, 311 Ill. 35; 
Keigher v. General Blectric Co., 158 
N.Y.S. 939, 173 App.Div. 207; Texas 
Employers’ Ins. Ass’n v. Bradshaw, 
(Tex.Civ.App.) 27 S.W.(2d) 314. 


[a] Right to be consulted.—‘‘There 
may be instances where the employee 
would have a right to be consulted 
and a reasonable and proper defer- 
ence paid to his wishes.” Keigher v. 
General Electric Co., 158 N.Y.S. 939, 
173 App.Div. 207, 212. 


[b] Reasonable medical and surgi- 
cal treatment under the Workmen’s 
Compensation Act, requires the exer- 
cise of ordinary care and skill in the 
light of present day learning and en- 
lightenment on the subject. Johnston 
v. A. C. White Lumber Co., 217 P. 979, 
87 Idaho 617. 


32. Simonton y. State Industrial 
Accident Commission, 5 P.(2d) 959, 
119 Cal.App. 15; Old Ben Coal Corpo- 
ration v. Industrial Commission, 142 
N.E. 507, 811 Ill. 35. 


[a] Change of hospitals.—(1) The 
fact that as an emergency the em- 
ployer had an injured employee taken 
to a certain hospital, from which he 
was next day taken by his family, 
does not, in the absence of tender of a 
competent hospital and medical serv- 
ices, after demand, relieve the em- 
ployer from liability under the Work- 
men’s Compensation Act for such 
services. Old Ben Coal Corporation v- 
Industrial Commission, 142 N.E. 507, 
311 Ill. 35. (2) An employee did not 
forfeit the right to treatment at the 
employer’s expense by refusal to 
change from a satisfactory hospital, 
selected by the employer, on the in- 
surance carrier’s request against the 
attending physician’s advice. Simon- 
ton v. State Industrial Accident Com- 
Pusey 5 P.(2d) 959, 119: Gal.App: 


33. James v. Hillyer-Deutsch-Ed- 
wards, 130 So. 257, 15 La.App. 71. 


34. In re Henderson, 116 N.E. 315, 
64 Ind. App. 581. 


35. Weisberg v. Alexander Bros. 
eae Co., 256 N.Y.S. 1, 235 App. 
iv. 57. 


36. Mahoney v. Gamble-Desmond 
Co., 96 A. 1025, 90 Conn. 255, L.R.A. 
1916B 110. 
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ployee until after the latter had secured treatment 
elsewhere, it is not barred from tendering additional 
treatment or asking for an examination or from 
presenting to the commission facts showing the ne- 
cessity for a change in the treatment or showing 
what treatment should be given, which if refused 
would relieve insurer of liability if so found by the 


commission.3* 


Circumstances giving employee right of selection. 
Where the employer has neglected or refused to 
provide the necessary services or treatment,?® or 
has consented affirmatively,?® or his consent is to be 
inferred from his inaction*® to the selection by the 
employee, or, having knowledge of such selection, 
has interposed no objection,*! or where the physician 


37. O’Neill v. Industrial Accident 
Saas 266 P. 866, 91 Cal.App. 
121. 


38. Cal.—Myers v. Industrial Ac- 
cident Commission, 218 P. 11, 191 Cal. 
673; Leadbettor v. Industrial Accident 
Commission, 177 P. 449, 179 Cal. 468; 
Godeau v. Industrial Accident Com- 
mission of California, 244 P. 625, 76 
Cal.App. 333; Newhall Land & Farm- 
ing Co. v. Industrial Accident Com- 
mission, 206 P. 769, 57 Cal.App. 115. 


Ind.—In re Henderson, 116 N.E, 315, 
64 Ind.App. 581. 


La.—Kern v. Southport Mill, 141 So. 
19, 174 La. 432 [rev 136 So. 225, 19 
La.App. 338]. 


Minn.—Clausen v. Minnesota Steel 
Co., 242 N.W. 397, 186 Minn. 80; Beach 
ae” 182 N.W. 607, 148 Minn. 


N.Y.—Weisberg v. Alexander Bros. 
Furniture Co., 256 N.Y.S. 1, 235 App. 
Div. 57; Zamkin v. U. S. Fidelity & 
Guaranty Co., 201 N.Y.S. 712, 121 Misc. 
669; Feldstein v. Buick Motor Co., 
187 N.Y.S. 417, 115 Misc. 170. 


Okl.—Blauner & Hartley v. Ed- 
wards, 291 P. 551, 145 Okl. 83.- 


Tex.—Home Life & Accident Co. v. 
Cobb, (Civ.App.) 220 S.W. 131. 


Wis.—Milwaukee v. Miller, 144 N, 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas,1915B 847. 


[a] Rule stated.—Competency of 
an injured employee to procure medi- 
cal and surgical’ treatment, or for 
such to be procured in his behalf, at 
the expense of the employer, under 
the Workmen’s Compensation Act, 
exists for the reasonable time after 
the injury required for such em- 
ployee to afford the employer oppor- 


tunity to exercise his privilege; it is- 


then suspended if the employer exer- 
cises such privilege, but revives and 
relates back to the time of suspen- 
sion, if necessary, if the employer 
unreasonably neglects or refuses to 
‘exercise’ such privilege. Milwaukee 
v. Miller, 144 N.W. 188, 154 Wis. 652, 
L.R.A.1916A 1, Ann.Cas.1915B 847. 


[b] Directed to own doctor.—(1) 
Where an injured employee was sent 
to his own doctor for treatment at the 
instance of the company’s doctor, the 
employer was liable for medical serv- 
ices. Armour Grain Co. v. Industria} 
Commission, 153 N.E. 699, 323 Ill. 80. 
(2) Where the employer with knowl- 
edge of the disability denied compen- 
sation and advised the employee to re- 
turn to his own doctor, awarding rea- 
sonable medical and surgical expenses 
is proper. Clausen v. Minnesota Steel 
Co., 242 N.W. 397, 186 Minn. 80. 
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selected by the employer is not available when re- 
quired,*? the employee may make his own selection, 
the fees and expenses to be charged to the employer 
if they are reasonable.*? Similarly, it has been held 
proper to allow medical expenses to an employee 
treated by a physician of his own choice after his 
unsuccessful treatment by the physician selected by 


particularly where this was done 


with the knowledge of, and without objection by, 


{[c] . Negligence not shown.— 
Where the extent of the injury became 
known only gradually, medical ex- 
penses and hospital bills of the em- 
ployee are properly disallowed, since 
it cannot be said that the employer 
neglected to provide medical treat- 
ment. Massie v. Court of Common 
Pleas in and for Monmouth County, 
151 A. 205, 8 .N.JvMisc. 600 [Laff 166 
A. 377, 108 N.J.Law 199]. 


[ad] For physician to recover for 
services rendered under the act he 
must prove that insurer had refused 
to furnish medical aid and such aid 
had been furnished at the injured em- 
ployee’s request. Texas Employers’ 
Ins. Ass’n v. Wilson, (Tex.Civ.App.) 
21 S.W.(2d) 599. 


39. Myers v. Industrial Accident 
Commission, 218 P. 11, 191 Cal. 673; 
American Sash & Door Co. v. Indus- 
trial Commission, 156 N.E. 776, 326 
Til. 48; Cresbin v. Feldman, 256 N.Y. 
S. 413, 235 App.Div.+116; Weisberg 
vy. Alexander Bros. Furniture Co., 256 
N.Y.S. 1, 235 App.Div. 57. 


[a] Direction to get any doctor.— 
A claim for medical expenses is recov- 
erable as ‘“‘services not provided by 
employer,’ where the employer told 
claimant to go to any doctor he want- 
ed to. Cresbin v. Feldman, 256 N.Y. 
S. 418, 235 App.Div. 116. 


[b] Effect of consent or waiver.— 
Where the employer waives the right 
to direct the agency to render treat- 
ment to an injured employee, and 
knows that the employee is going out 
of the community for’ treatment, and 
makes no objection thereto, such em- 
ployer likewise waives proof that the 
bills for such treatmemt are reason- 
able for the same class of treatment 
in the location where the injury oc- 
curred. Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 P. 
470, 94 Okl. 187. 


40. Myers v. Industrial Accident 
Commission, 218 P. 11, 191 Cal. 673; 
Lawson vy. Wallace: & Kenney, 195 
N.Y.S. 673, 202 App.Div. 435; Scruggs 
Bros. & Bill Garage v. State Indus- 
culet Commission, 221 -P. 470, 94 Okl. 


41. American Sash & Door Co. v. 
Industrial Commission, 156 N.E. 776, 
326 Ill. 48; Scruggs Bros. & Bill 
Garage v. State Industrial Commis- 
sion, 221 P. 470, 94 Okl. 187. 


42. Bethlehem Shipbuilding Corpo- 
ration v. Monahan, 57.F.(2d) 217 [aff 
62 F.(2d) 299]; Gardner v. Michigan 
Bnet Co., 204 N.W. 100, 231 Mich. 
oe 

[a] Dlustration.—The employer is 
liable for medical expenses incurred 
by an injured employee, although the 


the employer;*® however, an employee who has 
been paid compensation for permanent partial dis- 
ability is not entitled to recover moneys expended 
by him on a second unsuccessful operation to ree- 
tify his condition.*® 
it seems that the employee may secure attention for 
himself at the expense of the employer.*’ 


Pending reasonable notice, 


In one 
physician was not selected by it, 
where the company’s doctor, to whom 
the employee was sent for treatment, 
was absent, and his brother, after giv- 
ing him one treatment, declined to 
treat him further, and referred him to 
another physician, who was not se- 
lected by the employer, and, services 
of a doctor being immediately neces- 
sary, the employee thereon went to 
his family physician, and the em- 
ployer made no objection, and ten- 
dered him no other medical service. 
Gardner v. Michigan Sugar Co., 204 
N.W. 100, 2381 Mich. 331. 


43. Godeau v. Industrial Commis- 
sion of California, 244 P. 625, 76 Cal. 
App. 333; Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 .P. 
470, 94 Okl. 187; Talposh v. Philadel- 
phia & Reading Coal & Iron Co., 7 Pa. 
Dist.&Co. 413. 


44, Union Iron Works v. Industrial 
Accident Commission of California, 
210 P. 410, 190 Cal. 33; Texas Employ- 
ers’ Ins. Ass’n v. Bradshaw, (Tex.Civ. 
App.) 27 S.W.(2d) 314. 


{a] Dlustration.—Where an em- 
ployee who had suffered fractures of 
both legs and an arm was unsuccess- 
fully treated by the employers’ phy- 
sicians for three years, their refusal 
to operate despite his repeated re- 
quests, extending over nine months, 
during which time he continued to 
suffer, and his condition apparently 
grew worse, was tantamount to a re- 
fusal to furnish the treatment season- 
ably required by the Workmen’s Com- 
pensation Act, so as to warrant recov- 
ery of expenses for subsequent suc- 
cessful operations by a physician of 
his own selection. Union Iron Works 
v. Industrial Accident Commission of 
California, 210 P. 410, 190 Cal. 33. 


{b Limitation to rule-—Before an 
injured employee will be entitled to 
compensation under the Workmen’s 
Compensation Act, for expenses in- 
curred in the treatment of him by a 
physician of his own selection, it 
must appear that such treatment not 
only was a success, but that it was 
reasonably and seasonably necessary 
to cure and relieve the injured em- 
ployee, taking all the circumstances 
into consideration. Union Iron Works 
v. Industrial Acc. Commission of Cal- 
ifornia, 210 P. 410, 190 Cal. 33. 


45. Texas Employers’ Ins. Ass’n 
ce ae (Tex*Civ.App.) 27 S.W. 


46. Roush v. W. R. Duncan & Son, 
(Ind.App.) 183 N.E. 410. 


47. Milwaukee v. Miller, 144 N.W. 
188, 154 Wis. 652, L.R.A.1916A 1, Ann. 
Cas.1915B 847. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jurisdiction a statute not substantially dissimilar 
to those just discussed has been construed to give 
ihe employee, provided he acts in good faith, the 
option of acecpting the physician tendered by his 
employer or of selecting one in whom he has con- 
fidence.*8 In still other jurisdictions the employee 
is entitled to medical services of his own selection, 
the employer being liable for reasonable fees.*® 


Choice from panel. A statute requiring the em- 
ployer to maintain a reasonable number of compe- 
tent and impartial physicians from which the em- 
ployee shall be allowed to choose must be reasona- 
bly interpreted,®°® and the matter as to whether the 
employer’s failure to furnish a panel from which 
the employee could select a physician constitutes a 
failure to furnish medical and surgical attendance 
is a question of law, where the facts are undis- 
puted.*? 


Major operation. Where, in the case of a major 
surgical operation, the statute provides that the 
employee may designate the surgeon, a family phy- 
sician so chosen is allowed to assist the surgeon 
selected by the employer and allowed to attend the 
post operative treatment, his charges, if reasonable, 
should be paid by the employer.®? 


Hospital staff doctors. Where an insurer ful- 
filled its statutory duty by furnishing adequate 
medical and hospital services at a public hospital, 
where staff physicians are expected to be in at- 
tendance, and the employee did not select one, the 
payment of the hospital bill has been held to include 
the expenses of a staff physician.>* 


Necessity of notice or request by 
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should have requested a panel from 
which to select another. 
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Right dependent on contract. Where the statute 
so provides, an employee may receive an allowance 
for necessary fees for a surgeon and hospital of 
his own selection where his employer did not have 
a contract with another surgeon or hospital,®* and 
under a further provision of such statute the com- 
pensation board has the right to take an injured 
workman from the care of a contract doctor and 
place him under another in cases of improper or 
insufficient treatment.®® 


[§ 497] i. Employer’s Control over Treatment; 
Liability for Malpractice or Interference. Ordinari- 
ly neither the employer nor the insurance earrier 
may control or dictate the course of treatment to 
the attending physician or surgeon or the hospital,®® 
and, if such interference is attempted, the one per- 
petrating it will be lable for the ensuing dam- 
ages,°7 unless, under all of the circumstances, the 
interference was justified.5* Under statutes so pro- | 
viding the employee is entitled to additional com- 
pensation for injuries received by him while being 
treated by the employer’s physician,®® ‘or for an 
aggravation off his previous injury due to that 
physician’s malpractice,®° or unskillfulness or error 
of judgment.*+ However,. it has been held that, 
where the employer or the insurance carrier has 
exercised reasonable care in the selection of medical, 
surgical, or hospital attendance, he will not be lia- 
ble for damages resulting from such selection.®? 


[§ 498] j. Rights of Persons Supplying Services 


| —(1) In General. As a general rule the compensa- 


tion acts are not concerned with the rights of at- 
tending physicians or surgeons, since they usually 


[a] Directing less expensive treat- 


employee see infra § 506. 


48. Lading v. City of Duluth, 190 
N.W. 981, 153 Minn. 464. 


[a] Waiver by admission.—Where 
master and insurer alleged in their 
joint answer a willingness to pay 
reasonable medical expenses, they are 
barred in an action by an employee 
suing under the Workmen’s Compen- 
sation Act for medical expenses from 
resisting on the ground that a physi- 
cian of the employer and insurer was 
ready to perform services. State v. 
District Court, Hennepin County, 161 
N.W. 391, 136 Minn. 147. 


49. Henry v. American Enamel Co., 
136 A. 3, 48 RI. 113. 


[a] Effect of selection.—An em- 
ployee selecting a physician does not 
act as an agent for the eas 


Henry v. American Enamel Co., 
ACS, 48. Ret. 113. 
{b] Failure of employer to pro- 


test.—The employer’s failure to pro- 
test against the physician selected by 
an employee does not ratify the selec- 
tion. Henry v. American Enamel Co., 
136, As 3, 49 FL lls. 


Notice of selection of physician or 
hospital by employee having right of 
selection see infra § 507. 


50. Whiterock Mineral Springs Co. 
- Horwatich, 227 N.W. 291, 200 Wis. 
123. 


{a] MIllustration.—That the em- 
ployer promptly took the employee 
with an injured nose to a specialist 
is no evidence of failure to maintain 
a panel from which the employee 
could select physician; for if the in- 
jured employee was dissatisfied with 
the doctor the employer furnished, he 


, 


* 


‘ Whiterock 
Mineral Springs Co. v. Horwatich, 227 
N,W. 291, 200 Wis. 123. 


51. Whiterock Mineral Springs Co. 
v. Horwatich, supra. 


52. Wingate v. Evans Model Laun- 
dry, 244 N.W. 635, 123 Neb. 844. 


53. <Allen’s Case, 164 N.E. 458, 265 
Mass. 490. 


54. Baird v. Division of Industrial 
Insurance of Washington, 211 P. 742, 
122 Wash. 680 [mod on other grounds 
214 Pe 22 


55. . Hikenbarry ial 
Smelting & Refining Co., 
120 Wash. 508, 


[a] Notice to employer and a 
hearing is not made a condition pre- 
cedent to the right of the state board 
under the Workmen’s Compensation 
Act, to take a particular injured work- 
man from the care of the contract 
doctor and place him in the care of 
another at the employer’s expense. 
Eikenbarry v. Northport Smelting & 
peaning Co., 208 P. 32, 120 Wash. 


Northport 
208 P. 32, 


{[b] Dlustration.—Treatment of a 
workman’s fractured leg by a con- 
tract doctor was held to justify the 
state board in’ placing the patient in 
the care of another at the employer’s 
expense, under the Workmen’s Com- 
pensation Act, it appearing that the 
injury: had been, improperly treated, 
and that the contract doctor’s houspi- 
tal facilities were inadequate. Eiken- 
barry v. Northport Smelting & Refin- 
ing Co., 208 P. 32, 120 Wash. 508. 


56. Blackstock vy. Airington, 5 P. 
(2d) 381, 153 Okl. 161; A®tna Life Ins. 
Co. v. Watts, 296 P. 977, 148 Okl. 28. 


ment.—Neither the employer nor his 
insurance carrier may direct the phy- 
sician to follow a less expensive 
course of treatment on the injured 
employee. Blackstock vy. Airington, 
5 P.(2d) 381, 153 Okl. 161. 


57. AXtna Life Ins. Co. v. Watts, 
296 P. 977, 148 Okl. 28. 
[a] Changing hospital.—Insur- 


ance earrier directing removal of in- 
jured employee from one hospital to 
another without the approval of the 
attending surgeon is responsible for 
damage resulting, unless under all 
the circumstances he was justified. 
AHtna Life Ins. Co. v. Watts, 296 P. 
977, 148 Okl. 28. 


58. tna Life Ins. Co. v. Watts, 
supra (holding that, in determining 
whether an insurance carrier was jus- 
tified in ordering an injured em- 
ployee’s removal from one hospital to 
another, the court should consider 
whether competent medical advice 
was available and whether an emer- 
gency requiring removal existed). 


59. Black Mountain Corporation v. 
Middleton, 49 S.W.(2d) 318, 243 Ky. 
527 (X-ray burns received while be- 
ing examined by employer’s physician 
< Op Ene, nature and extent of in- 

ury). 


60. Kirby Lumber Co. v. Ellison, 
(Tex.Civ.App.) 270 S.W. 920. 


Action for malpractice “parred by 
statute see infra § 1659. 


“61. Allen v. Elk City Cotton Oil 
Co., 256 P. 898, 125 Okl. 142; Booth & 
Flinn v. Cook, 193 P. 36, 79 Okl. 280. 


62. Attna Life Ins. Co. v. Watts, 
296 sow Ih 148s Ok), «28. 
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apply only to the relations between the employer, 
or his insurance carrier, and the injured employee ;*3 
therefore a physician or surgeon who has attended 
an employee at the direction of, or by contract 
with, the employer or insurer is not generally bound 
or limited by the acts in charging for or recovering 
for his services.** Moreover, this rule is generally 
applicable, even where the acts authorize the com- 
pensation boards or commissions to regulate the 
fees of physicians or surgeons;®* and such regu- 
latory authority does not apply to charges by physi- 
cians and hospitals for services to which the em- 
ployee is not entitled under the act.°* The liabil- 
ity of the employer or insurer directly to the attend- 
ant must then depend upon the existence of a valid 
contract, express or implied,®’ or under some spe- 


63. Augustus v. Lewin, 224 Ill.App. 


376; Ross v. Austin Drilling Co., 293 
Bits 7, s1stekKan: (8242 “Tyrrell .\v. 
Standard Underground Cable Co., 160 
A. 763, 10 N.J.Misc. 807; Dias v. New 
Jersey Mfrs.’ Casualty Ins. Co., 132 
A. 101, 4 N.J.Misc. 102. 


[a] Act not physician’s contract. 
—The Workmen’s Compensation Act 
does not represent a contract either 
between the physician and the in- 
jured workman or between the phy- 
sician and the employer of the work- 
man. There is nothing in the act that 
prevents either an employer or an em- 


[ce] 


the physician for services. Ross v. 
Austin Drilling Co., 293 P. 757, 131 
Kan. 824. 


[b] Physician cannot come under 
act.—-There is no provision in the 
Workmen’s Compensation Act by 
which physicians may voluntarily 
come under the act. Augustus v. 
Lewin, 224 Ill.App. 376; Ross v. Aus- 
sa Drilling Co., 293 P. 757, 181 Kan. 


] 
Ill.App. 376. 


= 


Sullivan, 


Tll.— Augustus vy. Lewin, 224 


64. 
Ill.App. 376. 

Kan.—Ross v. Austin Drilling Co., 
293 P. 757, 131 Kan. 824. 
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dent commission is necessary to give 
force to the employer’s express con- 
tract to pay medical bills, and un- 
less the contract so provides a de- 
cree of the commission cannot limit 
the extent of liability. 
D. Warren Co., 125 A. 392, 124 Me. 32. 


Right of action not taken 
away.—The act does not take away 
the employer’s right to contract with 
a physician norsthe ‘physician’s right 
to recover for medical services ren- 
dered at the request of the employer. 
Huddleston vy. Texas Pipe Line Co., 
(Tex.Civ.App.) 230 S.W. 250. 


ployee from making a contract with 65. Ill—Augustus v. Lewin, 


Ind.—National Car ‘Coupler Co. v. 
126 N.E. 494, 73 Ind.App. 


Ky.—Salyers v. Kenmont Coal Co., 
11 S.W.(2d) 705, 226 Ky. 655. 


N.Y.—Frant v. Robert Cobban & 
Son, 232 N.Y.S. 486, 183 Misc. 433; 
Feldstein v. Buick Motor Co., 187 N. 
Y.S. 417, 115 Mise. 170. 

Va.—Bee Hive Mining Co. v. Indus- 
trial Commission of Virginia, 132 S. 
E. 177, 144 Va. 240. 

Wis.—Noer v. G. W. Jones Lumber 
Co., 175 N.W. 784, 170 Wis. 419. 
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cial provision of the compensation act.6® The rule 
that the mere calling of a doctor to treat another, 
by one under no legal obligation, does not import 
an obligation to pay for the doctor’s services*®® has 
no application to the act of an employer in direct- 
ing a physician to treat his injured employee.7° 


Rights against insurer. In some jurisdictions a 
physician selected by the employee after notice to 
insurer and the latter’s failure or neglect. to fur- 
nish its own doctor may recover directly from in- 
surer under the compensation act.71 


In Oklahoma, under the compensation act, the 
industrial commission is authorized, in the absence 


| of a written contract between the employer and 


the physician or surgeon, to make an award to such 


it, and the physician’still retains his 
right to prosecute his claim against 
the employer in a common-law action. 
Feldstein v. Buick Motor Co., 187 N. 
Y.S. 417, 115 Mise. 170. 


Under Oklahoma statute see infra 
text and note. 72. 


66. Merrimac Anthracite Coal Cor- 
poration v. Showalter, 163 S.E. 73, 158 
a. 227. 


67. Beach vy. Gendler, 182 N.W. 
607, 148 Minn. 421; Traders’: & Gen- 
eral Ins. Co. v. Hurst, (Tex.Civ.App.} 
55 ewe Cap 1057. See cases infra this 
note. 


[a] Evidence held not to establish 
contract either, express or implied, 
whereby the employer agreed to pay a 
physician engaged by the employer’s 
insurer for services rendered in treat- 
ing an injured employee. Clopper v. 
Railways Ice Co., 16 P.(2d) 512, 136 
Kan. 517, « 


[b] No request, or refusal of 
treatment.—The |_Workmen’s (Com- 
pensation Act, in force in 1917, did not 
give to a physician cr surgeon who 
furnished medical treatment to an in- 
jured employee a right of action for 
the value thereof against an employ- 
er, who had not requested or consent- 


Ferren vy. S. 


224 


Ky.—Salyers v. Kenmont Coal Co., 
11 S.W.(2d) 705, 226 Ky. 655. ; 


Me.—Ferren v. S. D. Warren Co., 
125 A. 392, 124 Me. 82. 


Minn.—Collins v. Joyce, 178 N.W. 
503, 146 Minn. 233. 


N.J.—Dias v. New Jersey Mfrs.’ 
Casualty Ins. Co., 132 A. 101, 4 N.J. 
Misc. 102. : 


N.Y.—Siegal v. Strauss, 245 N.Y.S. 
688, 138 Misc. 380; Frant v. Robert 
Cobban & Son, 232 N.Y.S. 486, 133 
Misc. 433; Feldstein v. Buick Motor 
Co., 187 N.Y.S. 417, 115 Misc. 170. 


Tex.—Huddleston vy. Texas Pipe 
Line Co., (Civ.App.) 230 S.W. 250. 


Va.—Merrimac Anthracite Coal 
Corp. v. Showalter, 163 S.E. 73, 158 Va. 
227; Bee Hive Mining Co. v. Indus- 
trial Commission of Virginia, 132 S.B. 
177, 144 Va. 240. 


Wis.—Noer v. G. W. Jones Lum- 
ber Co., 175 N.W. 784, 170 Wis. 419. 


[a] Right to contract.—An em- 
ployer, although operating under 
Workmen’s Compensation Act (Gen. 
St. [1913] § 8212), may agree with a 
physician, called by him to treat an 
injured employee to pay the full val- 
ue, and not only to the extent of the 
employer’s statutory liability, of the 
physician’s services. Collins v. Joyce, 
178 N.W. 503, 146 Minn. 233. 


[b] Wo decree by industrial acci- 


[a] Tlustrations—(1) Under a 
statute providing that the fees of 
Physicians and hospitals for services 
under the act shall be subject to the 
approval of the commission, but that 
no physician shall be entitled to col- 
lect fees from an employer or his in- 
surance carrier until he has made 
the reports required by the commis- 
sion, the commission has no author- 
ity to require the employer or his in- 
surance carrier to pay physicians fur- 
nished by them. Bee Hive Mining Co. 
v. Industrial Commission of Virginia, 
132 S.E. 177, 144 Va. 240. (2) A phy- 
sician’s right to resort to the courts 
to enforce by action his claim against 
an employer for whom the physician 
has performed services in caring for 
an injured employee at the employer’s 
request is not affected by Workmen’s 
Compensation Act § 15 subd 2, giving 
the industrial commission exclusive 
jurisdiction to pass upon the reason- 
ableness of medical bills of the em- 
ployee, since the statute applies only 
in cases where such issue is between 
employer and employee. Noer vy. G. 
W. Jones Lumber Co., 175 N.W. 784, 
170 Wis. 419. (3) Where a physi- 
cian’s claim for services rendered em- 
ployees is based solely on an agree- 
ment with the employer, and is not a 
part of the injured employee’s claim 
for compensation, the industrial com- 
mission is without legal authority, 
under Workmen’s Compensation Law 
§§ 13, 24, to fix his fee and enforce 


For later cases, developments and changes in the law see Annotations, 


ed to the furnishing of the treatment 
by such physician or surgeon, Beach 
% Gendler, 182 N.W. 607, 148 Minn. 


[ce] Jury question.— Whether 
there was an express or implied con- 
tract by the employer to pay a sur- 
geon for reasonable services to an in- 
jured employee is for the jury. Ross 
v. Austin Drilling Co., 293 P. 757, 131 
Kan. 824. 


[d] Duty imports contract.— 
Workmen’s Compensation Law § 13; 
requiring employer to provide medical 
service for an injured employee, nec- 
essarily imports a common-law con- 
tract between the employer and phy-. 
Sician for services rendered, and the 
employer is liable therefor. Zamkin 
v. U.S. Fidelity & Guaranty Co., 201 
NrY.S. 712, 121 Misc. 669. 


68. Moore v. Derees, 117 A. 480,. 
97 N.J.Law 378 (holding that a phy-~ 
sician, engaged by the employee, may 
not recover for his services from the 
employer unless he follows the pro-~ 
ceedings set forth in the comepensa- 
tion act). 


ante See Physicians and Surgeons §. 
. ss 


70. Ross. v. Austin Drilling Co... 
293 P. 757, 181 Kan. 824, 


71. Home Life & Accident Co. y. 
Cobb, (Tex.Civ.App.) 220 S.W. 131. 


Who may maintain proceedings 
generally see infra § 504. 


same title and section number, 
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physician or surgeon and to enforce the award;7? 
the physician’s or surgeon’s claim, to be cognizable 
by the board, is dependent upon the existence of 
a claim for compensation for injuries by the em- 
ployee,’*® so when the employee files his compensa- 
tion claim the physician or surgeon may present his 
own elaim in the same proceeding,”* and neither the 
death of the employee’® nor the dismissal of the 
employee’s claim will deprive the doctor of the 
right to prosecute his own eclaim.’® In the absence 
of the employee’s claim, the doctor’s own claim is 
ordinarily relegated to a court of law.*? 


Rights against employee. A provision that charges 
of physicians for services under the act shall be 
subject to the approval of the administrative board 
has no applieation to the lability of the injured 
employee for fees by a physician for services ren- 
dered after the expiration of the compensation pe- 
riod.7§ 
forming the services did not in any way rely upon 
the injured employee in hiring him, but required 
authorization from the employer, and did not rely 
on any obligation on the part of the employee to 
pay him, the workman is not liable to the physician 
for services rendered by the latter to him.7® A 
workman failing to observe the provisions of the 
compensation act which would render his employer 


72. O’Mara v. Andrews, 293 P. 257, 
146 Okl. 57, 72 A.L.R. 1007; Twin 
State Oil Co. v. Dodgion, 289 P. 779, 
144 Okl. 100; Wilson Drilling Co. v. 
Beyer, 280 P. 846, 138 Okl. 248; nee pe 

oe Ps 


L.R. 1007; 
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Where it is apparent that the doctor per-’ 


compensation, and cannot be consid- 
ered independently. 
drews, 293 P. 257, 146 Okl. 57, 72 A. 
Wilson Drilling Co. v. 
Beyer, 280 P. 846, 138 Okl. 248. 
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liable for the expenses of a physician is himself lia- 
ble to the physician he hired.®°° 


[§ 499] (2) Authority To Bind Employer or In- 
surer. Although the question of whether any par- 
ticular employee or subprincipal of the employer has 
or has not the authority to bind the employer to 
pay the fees of a physician, surgeon, or hospital 
must depend in large measure on the circumstances 
of the particular case,’ yet the authority so to bind 
him is not to be determined solely on principles of 
agency, since it is based on the employer’s duties 
under the compensation act rather than on agency ;*? 
furthermore, it must be considered that frequently 
valuable time would be lost in securing necessary 
treatment for an injured employee unless someone 
reasonably available possessed such authority.** 
The mere fact that the employer’s insurance carrier 
contracts with a physician for medical services to 
an injured employee does not render the employer 
liable to the physician.*# 


[§ 500] 2. Funeral and Last Sickness Expenses. 
Under many of the compensation acts allowance 
may be properly made for the payment by the em- 
ployer or his insurer of the burial or funeral ex- 
penses of an employee dying as a result of a com- 
pensable injury,*® and under some of these pro- 


tal bill. St. Mary’s Academy v. Rail- 


O’Mara v. An- poe Ice Co., 26 P.(2d) 278, 138 Kan. 


82. Bock v. P. J. Keogan, Inc., 218 
N.Y.S. 88, 128 Misc. 189. 


ard Paving Co. v. Lemmon, 4 g : 

#70:.128 OLL is: ost. Twin Bee ne io. v. Dodgion, ne Bock v. P. J. Keogan, Inc., su- 
[a] Employer’s verbal request.— : 

The industrial commission may pine aA. Pare: + fot at eet gen-/ Employer’s active duty to be pre- 

award and enforce a physician’s fee | CT@y See intra ; pared to furnish necessary treatment 


for attending an injured employee at 75. Noel v. 
the employer’s verbal request. Stand- 


ard Paving Co. v. Lemmon, 263 P. 140, 


Breco, 
161 Okl. 52 (holding that the indus- 
trial commission could allow physi- 


see supra § 487. 


84 Moore v. Black Star Coal Co., 
249 Ill.App. 313. 


17 P.(2d) 474, 


129 Okl. 15. 
fe PF dered 
{[b] Contract.—The industrial | mission’s order, 
commission is without jurisdiction 


to hear and determine disputed claims 
for medical and hospital services, 
where based upon contract, express 
or implied, between the employer and 
a physician who furnished the seryv- 
ices to an injured employee, who was 
entitled to compensation under Work- 
men’s Compensation Act. Farley v. 
H. T. Milling Co., 239 P. 451, 113 Okl. 
112; Associated Employers’ Recipro- 
cal vy. State Industrial Commission, 
208 P. 793, 87 Okl. 16. 


[c] Before amendment.—(1) Prior 
to the amendment in 1923 the com- 
pensation act contained no provision 
authorizing the commission to make 
an award directly to a physician or 
surgeon for medical services ren- 
dered to an injured employee. West- 
ern Indemnity Co. v. State Industrial 
Commission, 211 P. 423, 88 Okl. 53; 
Integrity Mut. Casualty Co. v. State 
Industrial Commission, 209 P. 653, 87 
Ok]. 92. (2) Jurisdiction was limit- 
ed in determination of reasonable 
amount of medical, nurse, and hos- 
pital bills, and, where such services 
have been furnished by the employ- 
er, the commission could not deter- 
mine the amount thereof and enforce 
liability therefor. Dallas Co. v. 
Nourse, 234 P. 729, 109 Okl. 67. 


73. Twin State Oil Co. v. Dodgion, 
289 P. 779, 144 Okl. 100. 

[a] Ancillary.—Physician’s pro- 
ceeding to recover for services in 
treating an injured employee is ancil- 
lary to the employee’s proceeding for 


, 


7 


cian’s claim for medical services ren- 
injured employee under com- 
notwithstanding 
claim therefor was not filed before 
employee’s death). 


76. Twin State Oil Co. v. Dodgion, 
289 P. 779, 144 Okl. 100. 


77. O’Mara v. Andrews, 293 P. 257, 
146 Okl. 57, 72 A.L.R. 1007; Twin 
State Oil Co. v. Dodgion, 289 P. 779, 
144 Okl. 100 (where employee filed 
compensation claim, physician could 
file claim for services in same action, 
and prosecute it in his own name); 
Wilson Drilling Co. v. Beyer, 280 P. 
846, 138 Okl. 248. 


78. Holland v. Zeuner, 117 N.E. 1, 
228 Mass. 142. 


79. Hodgen v. Bitely, 215 N.W. 37, 
239 Mich. 516.. 


80.. Kennedy v. Dzengielowski, 228 
N.Y.S. 435, 1381 Misc. 635 [aff 232 N. 
Y.S. 786, 225 App.Div. 845 (aff 168 N. 
E. 412, 251 N.Y. 520)]. 


81. See cases infra this note. 


[a] Foreman.—(1) Foreman held 
to be authorized to bind employer to 
pay expense of medical treatment for 
injured employee. Hodgen v. Bitely, 
215 N.W. 37, 239 Mich. 516. (2) Em- 
ployer is liable for services rendered 
by physician to whom an injured em- 
ployee is sent for treatment by fore- 
man. Bock v. P. J. Keogan, Inc., 218 
N.Y.S. 83, 128 Misc. 189. 


[b] Night engineer in ordering an 
injured employee to the hospital has 
been held not under the facts, to have 
bound the ice company to pay a hospi- 


[a] Statute does not require em- 
ployer to pay physician for medical 
services to employees at the request 
of compensation insurer. Moore v. 
Black Star Coal Co., 249 Ill.App. 313. 


85. Idaho.—Larson y. Independent 
School Dist. No. 11J of King Hill, 
22 P.(2d) 299. 


Ind.—Casebeer v. Smith, 147 N.E. 
923, 83 Ind.App. 200. 


La.—Lemmler v. Fabacher, 139 So. 
683, 19 La.App. 144. 


Mich.—Kostamo v. H. G. Christman 
Co., 183 N.W. 902, 214 Mich. 652. 


Mont.—Herberson v. Great Falls 
aes & Wood Co., 273 P. 294, 83 Mont. 


N.Y¥.—Donoho vy. Atlantic Basin 
Iron Works, 206 N.Y.S. 494, 212 App. 
Div. 535. 


Ohio.—Jasionowski  v. Industrial 
Commission, 158 N.E. 195, 25 Ohio 
App. 319; Puttman v. Industrial Com- 
mission of Ohio, 29 Ohio N.P.N.S. 574. 


Pa.—Kopchak vy. Lincoln Gas Coal 
Co., 79 Pa.Super. 536. 


R.I.—Henry v. American Enamel 
Co., 1386 A. 3, 48 R.I. 113. 


ia] “Contingent expenses.”—The 
statute requires the employer to pay 
reasonable. contingent expenses con- 
nected with the burial of the em- 
ployee to the limit of fifty dollars as 
well as the burial expenses proper to 
the limit of one hundred dollars. 
Lemmler v. Fabacher, 139 So. 683, 
19 La.App. 144, 


784 [71 C.J.] 


visions, there is the further obligation of paying 
the reasonable expenses of the last sickness.*® 
though funeral benefits are included within the 
term “compensation,”’* they have been considered 
to be death benefits,?® the right to which does not 
exist until the death of the injured employee, on 
which event it springs into existence as an original 
If the death of the employee 
did not result from a compensable accident, it is 
improper to allow the funeral expenses authorized 
These provisions requiring the pay- 
ment of last sickness and funeral expenses have 
been held to be independent of provisions authoriz- 
ing the payment of medical expenses so that a claim 
under one is not affected by a claim under the 


independent right.*® 


by statute.®° 


other.®1 


86. Kopchak y. Lincoln Gas Coal 
Co., 79 Pa.Super. 536; Rhode Island 
Hospital vy. Lewis, 150 A. 762, 51 R.I. 
73; Henry v. American Enamel Co., 
IS ORAS 35438 FT 13. 


Amount of funeral and last sick- 
ness expenses see infra § 501. 


87. Donoho v. Atlantic Basin Iron 
Works, 206 N.Y.S. 494, 210 App.Diyv. 
535; Henry v. American Enamel Co., 
186 A. 3;'448 ROLL: 


88. Donoho y. Atlantic Basin Iron 
Works, 206 N.Y.S. 494, 210 App.Div. 
535. 

89. Donoho y. Atlantic Basin Iron 
Works, supra. 


90. Hawkins v. Bonner County, 
271 P. 327, 46 Idaho 739; Jasionow- 
ski v. Industrial Commission, 158 N. 
E. 195, 25 Ohio App. 319. 


91. See cases infra this note, 


[a] Milustrations.—(1) Death of 
an employee requiring the employer 
under statute to pay reasonable ex- 
pense of last sickness and burial, not 
exceeding two hundred dollars did not 
deprive hospital of claim already ac- 
crued against employer under another 
section which requires the employer 
to furnish reasonable hospital serv- 
ice not exceeding a fixed charge per 
diem and gives the hospital a right 
of action against the employer. 
Rhode Island Hospital v. Lewis, 150 
A. 762, 51 RI. 73. (2) It was error 
for the court of common pleas to re- 
verse an award of the workmen’s 
compensation board, and to exempt an 
employer from the necessity of pay- 
ing one hundred dollars on account 
of funeral expenses, because payment 
had been made in excess of that 
amount for the medical and hospital 
expenses of the employee. Kopchak 
v. Lincoln Gas Coal Co., 79 Pa.Super, 
536. 


92. See cases infra this note. See 
also Bevan v. Crawshay, [1902] 1 K.B. 
25, 4 W.C.C. 110 (holding that, under 
the act of 1896, funeral expenses 
might be considered in determining 
the amount due partial dependents). 


[a] Im California, (1) in cases of 
partial dependency, the cost of burial, 
under the statute, may be allowed in 
addition to the death benefit, but: in 
cases of total dependency such cost 
may not be allowed in addition to the 
death benefit. Northern Redwood 
Lumber Co, v. Industrial Accident 
Commission, 166 P. 828, 34 Cal.App. 2. 
(2) That the employer paid burial 
expenses under a misapprehension, 
that is, under the belief that the em- 
ployee left no one dependent upon 
him, cannot influence the determina- 
tion of the question whether the law, 
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Al- 


dependeney.°®% 


as applied to the facts of the case, 
imposes that burden upon the em- 
ployer. Northern Redwood Lumber 
Co. v. Industrial Accident Commis- 
sion, supra. 


[b] In New Jersey, prior to the 
amendment of 1914 (P. L. [1914] p 
499) to the Workmen’s Compensation 
Act, funeral expenses were not re- 
coverable when there. were depend- 
ents to whom compensation had been 
awarded. Taylor v. Seabrook, 94 A. 
399, 87 N.J.Law 407; Hammill v. 
Pennsylvania R. Co., 94 A. 313, 87 N. 
J.Law 388 [aff 96 A. 292, 88 N.J.Law 
717]; New Jersey Cent. R. Co. v. Kel- 
lett, 90 A. 1005, 86 N.J.Law 84. 


93. Lemmler v. Fabacher, 139 So. 
683, 19 La.App. 144; Donoho vy. At- 
lantic Basin Iron Works, 206 N.Y.S. 
494, 210 App.Div. 535; Jasionowski v. 
Industrial Commission, 158 N.E. 195, 
25 Ohio App. 319; Puttman v. Indus- 
trial Commission of Ohio, 29 Ohio 
N.P.N.S. 574; Kopchak v. Lincoln Gas 
Coal Co., 79 Pa.Super. 536. 


fa]: Instruction held erroneous.— 
An instruction that, “if you fail to 
find from a preponderance of the evi- 
dence that Wanda’s death was caused 
as claimed by the plaintiff, or you 
fail to find that there were those part- 
ly dependent on her earnings, then 
your verdict should be for the de- 
fendant” amounted to a direction to 
tthe jury to return a verdict for de- 
fendant unless they found that the 
employee left persons partly depend- 
ent on her earnings, although it is 
unnecessary to show dependency in 
order to entitle plaintiff to recover. 
Jasionowski v. Industrial Commis- 
sion, 158 N.E. 195, 25 Ohio App. 319. 


94. Employers’ Mut. Ins. Co. v. In- 
dustrial Commission of Colorado, 3 P. 
(2d) 1079, 89 Colo. 475. 


95. Employers’ Mutual Ins. Co. v. 
Industrial Commission of Colorado, 
supra. ; 

96. Conn.—Mahoney v. Gamble- 
Desmond Co., 96 A. 1025, 90 Conn. 255, 
L.R.A.1916E 110. 


La.—Stokes v. 
App. 745. F 

N.Y.—Lawson v. Wallace & Kenney, 
195 N.Y.S. 673, 202 App.Div. 435. 


Okl.—Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 P. 
470, 94 OK. 187. 


Tex.—Maryland . Casualty Co. v. 
Marshall, (Civ.App.) 14 S.W.(2d) 3387. 


Wis.—Milwaukee v. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas.1915B 847. 


[a] Duty of court to fix.—The rea- 
Sonableness of an employee’s claimed 


Sondheimer, 8 La. 


[§ 501] B. Amount Allowable. 
lowed for expenses of medical and surgical treat- 
ment should be reasonable and should represent the 
fair value of the service as such.®® 
dictions there is no other limit to tlie amount which 


[§§ 500-501 


Dependency. Burial expenses are awarded under. 
some. statutes only where there are no total depend- 
ents to whom compensation is made;°? under other 
statutes general provision is made for the recovery 
of funeral expenses regardless of the question of 
Under a statute permitting accrued 
and unpaid benefits to be applied upon the last sick- 
ness and funeral of decedent where no dependents 
survive, the word “accrued” means due and pay- 
able,®* and “benefits” means compensation.®® 


The amount al- 


In some juris- 


> 


expenses’ reasonabty incurred for 
medical and surgical treatment being 
disputed by credible evidence and not 
supported other than by opinion evi- 
dence of the person most interested, 
the trial tribunal should apply ordina- 
ry common sense and experience to 
the matter, not being bound or neces- 
sarily efficiently influenced by the 
verification by such interested one, 
and fix the allowable amount at such 
sum as appears to it to be reasonable, 
and, where the claim is obviously 
exorbitant, should not allow it in the 
whole,- regardless of how strongly 
supported by evidence from the mouth 
of the interested party. Milwaukee 
v. Miller, 144 N.W. 188, 154 Wis. 652, 
L.R.A.1916A 1, Ann.Cas.1915B 847. 


[b] Paid bills evidencing reason- 
ableness.—Where bills presented for 
treatment _are shown to have _ been 
paid in advance by the injured em- 
ployee, along with others unpaid, con- 
tracted by him, the bills are them- 
selves some proof of their reasona- 
bleness or unreasonableness, and, 
where the conduct of the employer 
has been such as to justify the allow- 
ing of bills of that kind, they should 
be allowed unless they are in amount 
such as would shock the sense of jus- 
tice of the commission or of the court, 
on appeal. Scruggs Bros. & Bill Ga- 
rage v. State Industrial Commission, 
221 P. 470, 94 Okl. 187. 


[c] Employee’s station in life.— 
The bill should be reasonable in the 
light of the employée’s station in life. 
Lawson y. Wallace & Kenney, 195 N. 
Y.S. 673, 202 App.Div. 435. 


[d] Awards held proper in amount. 
—(1) Award of one thousand two 
hundred sixty five dollars to physician 
for attending a leg wound which rup- 
tured the artery requiring blood 
transfusions and careful treatment 
held proper. Covey v. Honiss Oyster 
House, 167 A.'807, 117 Conn. 282. (2) 
Charge of six hundred twenty five 
dollars for medical treatment given 
employee suffering broken arm and 
legs, and requiring constant treatment 
for four weeks, is reasonable. Se- 
curity Union Casualty Co. v. Roberts, 
(Tex.Civ.App.) 298 S.W. 164. (3) One 
hundred fifty dollars for medical fees 
for leg injury held to be proper sum. 
Williams v. Ramsey, 2 La.App. 497. (4) 
One hundred forty dollars award to 
injured workman for medical expenses 
held proper. Miller v.: McCabe, 190 
N.W. 81, 179 Wis. 192. (5) Employee 
whose nose, teeth, amd jaw were in- 
jured is entitled to ninety dollars in- 
curred for medical expenses. Wright 
v. Fuller Const. Co., (La.App.) 145 
So. 300. (6) Award of fifty dollars 
for medical expenses is proper for in- 
jury causing loss of. employee’s eye. 
Mayberry v. Bon Air Chemical Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 501] 


may be recovered;®? under at least one statute it 
is required that the amount be limited to the pre- 


vailing charges in the community 


munities for similar treatment where payment is 
to be made by the injured persons;°8 
statutes set a maximum monetary limit, and such 
a limit is, of course, controlling®® in the absence of 
a special agreement, or of statutory authorization 
in the compensation commission or board to award 
amounts in excess of the ordinary maximum.? 


Funeral expenses. 


will be controlling.® 


26 S.W.(2d) 148, 160 Tenn. 459. (7) 
Award of sixteen dollars for medical 
services and forty dollars for dental 
services held proper. Francis v. In- 
dustrial Commission of Ohio, 18 Ohio 
N.P.N.S. 266. (8) Award of ten dol- 
lars for medical examination of injur- 
ed employee and fifteen dollars for 
testifying held reasonable physician's 
fee. Stokes v. E. Sondheimer Co., 8 
La.App. 745. 


[e] Award held excessive.—A fif- 
ty-dollar bill of ‘a physician for at- 
tending a compensation claimant once 
is not allowable particularly where 
the physician testified that he “swell- 
ed” the bill, and marked it “paid” 
when it had not been paid. Conti- 
nental Inv. Co. v. Garcher, 264 P. 723, 
83 Colo. 239. 


[f] Award held insufficient.—Al- 
lowing nine dollars for ten days of 
first aid medical treatment by a physi- 
cian who was not a specialist, where 
workman had afterward been exam- 
ined and treated by specialist, was in- 
sufficient. Baker v. Rundquist, 203 N. 
W. 452, 163 Minn. 71. 


{g] Special agreement.—Under a 
statute providing that in unusual cas- 
es the association must furnish rea- 
sonable medical services and medi- 
cines for a time further than the pe- 
riod of two weeks after the accident, 
where, after two weeks, insurer wrote 
servant that, if he wished to continue 
with the doctor who was treating him, 
it would allow that doctor one dollar 
a visit, the servant’s physician, con- 
tinuing to treat him at insurer’s ex- 
pense, did so on terms offered. In re 
Huxen, 115 N.E. 426, 226 Mass. 292. 


97. See cases infra this note. 


[a] In Minnesota (1) under the 
amendment of 1923, the amount which 
may be allowed to an injured em- 
ployee for medical, surgical, and hos- 
pital treatment is not limited. John- 
son v. Iverson, 222 N.W. 508, 221 N. 
W. 65, 175 Minn. 319. (2) Under the 
amendment of 1919 the employer was 
liable for the reasonable value of the 
services of the physician called by 
the employee only when he was un- 
able or refused to supply the service, 
and if he was able and willing in that 
respect and responded thereto, yet 
the employee voluntarily ealled a 
physician other than the one tendered, 
the liability of the employer was lim- 
ited to one hundred dollars. Book- 
man y. Lyle Culvert & Road Equip- 
ment Co., 190 N.W. 984, 153 Minn. 479; 
Lading v. City of Duluth, 190 N.W. 
981, 153 Minn. 464. (3) Prior to the 
amendment of 1919, an award in ex- 
cess of one hundred dollars for medi- 
cal services was unauthorized where 
there was no application or order for 
additional medical services or sup- 
plies. State v. District Court of 


[71 C. J.—50] 
, 


‘ 


Where the statute limits the 
amount of last sickness or funeral expenses for 
which the employer will be liable, such a provision 
Although the statute sets the 
maximum for funeral expenses at a certain sum, 
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or similar com- 


still other 
Hernia. 


Koochiching County, 158 N.W. 7138, 134 
Minn. 16, L.R.A.1916F 957. 


98. Covey v. Honiss Oyster House, 
167 A. 807, 117 Conn. 282. 


99. Ga.—Lloyds Casualty Co. v. 
Eubanks, 167 S.H. 552, 46 Ga.App. 286; 
American Mutual Liability Ins. Co. 
v. Castleberry, 166 S.E. 670, 46 Ga. 
App. 60; Southern Surety Co. v. Byck, 
148 S.E. 294, 39 Ga.App. 699; Lumber- 
men’s Mut. Casualty Co. v. Chandler, 
134 S.E. 122, 35 Ga.App. 464 [conform- 
ing answer to certified question 133 
S.E. 237, 162 Ga. 244]. 


Il1l.— Butler St. Foundry & Iron Co. 
v. Industrial Board of Illinois, 115 N. 
FS a2, ollie Os 


Kan.—Billings v. United Power & 
Light Corp., 263 P. 779, 125 Kan, 370. 


Ky.—Johnson y. J. P. Taylor Co., 
278 SW. 169, 211 Ky. 821. 


La.—O’Ferrall v. Nashville Bridge 
Co., 116 So. 399, 165 La. 963. 


Pa.—Denne v. Plymouth Coal Min- 
ing Co., 91 Pa.Super. 429; In re Medi- 
cal Services for Injured Workmen, 8 
Pa.Dist.&Co. 757. 


[a] Workmen’s compensation 
board cannot place limitation on 
amount to be allowed for hospital 
treatment other than that fixed by 
statute. Denne v. Plymouth Coal 
Mining Co., 91 Pa.Super. 429. 


[b] Provisions construed.—Under 
the liberal construction required to be 
given to the compensation act, it has 
been held that the provisions limiting 
the employer’s liability for medical 
service to an injured employee applies 
only to nonfatal accidents, and does 
not limit the employer’s liability for 
reasonable expenses of an injured em- 
ployee’s last sickness. American Mut. 
Liability Ins. Co. v. Castleberry, 166 
S.E. 670, 46 Ga.App. 60. 


1. Lloyds Casualty Co. v. Eubanks, 
167 S.E. 552, 46 Ga.App. 286; Lumber- 
men’s Mut. Casualty Co. v. Chandler, 
134 S.H. 122, 35 Ga.App. 464 [conform- 
ing answer to certified question 133 
S.E. 237, 162 Ga.App. 244]; Southern 
Surety Co. v. Byck, 148 S.E. 294, 39 
Ga.App. 699; O’Ferrall v. Nashville 
Bridge Co., 116 So. 399, 165 La. 963. 


[a] Employer may extend its lia- 
bility for medical service to injured 
employees beyond the amount stipu- 
lated by the Workmen’s Compensa- 
tion Law. O’Ferrall v. Nashville 
Bridge Co., 116 So. 399, 165 La. 9638. 


2. Industrial Commission of Ohio 
Vie kKilai, Lib Nw: 697, 123 <Ohio St. 
451; In re Medical Services for In- 
jured Workmen, 8 Pa.Dist.&Co. 757. 


Discretion of board or commission 
to extend period of medical and hos. 
pital treatment see supra § 495. 
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where the parties agree before the committee of 
arbitration that in case of dependency a certain sum, 
in excess of such liability, paid by the employer for 
funeral expenses should be allowed and deducted, 
it must be deducted.* 


Under some statutes the allowance made 
therein for hernia operations is exclusive and is not 
superseded by implication by a subsequent statute 
relative to larger fees for operations;® 
the awards for operations® or for hospitalization’ 
for hernia are considered to be on the same footing 
as awards for other injuries. 
award should be reasonable.® 


elsewhere 


The amount of the 


Interest is allowable on matured claims for medi-. 
cal, surgical, hospital, and burial expenses.® 


3. Casebeer v. Smith, 147 N.E. 923, 
83 Ind.App. 200; Burt v. Davis-Wood 
Lumber Co., 102 So. 87, 157 La. 111; 
Lemmler v. Fabacher, 139 So. 683, 19 
La.App. 144; Herberson v. Great 
Falls Coal & Wood Co., 273 P. 294, 83 
Mont. 527; Kopchak y. Lincoln Gas 
Coal Co., 79 Pa.Super. 536. 


[a] Funeral and “contingent” ex- 
penses.—Under a statute providing 
that, in case of death, the employer 
shall pay the reasonable expenses of 
the burial of the employe, not exceed- 
ing one hundred dollars, and the rea- 
sonable contingent expenses in con- 
nection therewith, not exceeding fifty 
dollars, a surviving and wholly de- 
pendent parent who paid for the fu- 
neral and incidentals a sum in excess 
of the total of the sums allowable as 
the maximum payments under the 
statute is entitled to one hundred fifty 
dollars. Lemmler y. Fabacher, 139 So, 
683, 19 La.App. 144. 


4. Kostamo v. H. G. Christman Co., 
183 N.W. 902, 214 Mich. 652. 


5. London Guaranty & Accident Co, 
v. Industrial Accident Board of Mon- 
tana, 266 P. 1103, 82 Mont. 304. 


; reerpe. to hernia operation see supra 
6 Southern Surety Co. v. Byck, 148 
S.E. 294, 39 Ga.App. 699 (holding that, 
a provision reciting that “all hernia 
. Shall be treated in a surgical 
manner by radical operation’’ is sub- 
ject to the provision limiting employ- 
er’s liability to thirty days’ treatment 
and one hundred dollars). 


7. Lawrence v. Stark Bros. Nurs- 
eries & Orchards Co., (Mo.App.) 18 
S.W.(2d) 89 (holding that, as regards 
compensation for hospital treatment, 
hernia stands on the same footing as 
other compensable injuries). 


8. See cases infra this note. 


[a] Awards held to be reasonable. 
—(1) One hundred ninety dollars al- 
lowance to employee for expenses of 
operation for hernia on both right and 
left sides. Cosgrove v. Hartford Ac- 
cident & Indemnity Co., (La.App.) 149 
So. 317. (2) One hundred seventy five 
dollars award for inguinal hernia op- 
eration. Von Cloedt v. Yellow Taxi- 
we Co., 18 S.W.(2d) 84, 223 Mo.App. 


9. See cases infra this note. 


{a] MTlustrations.—(1) Where 
claim for burial, medical, surgical, 
and hospital expenses and fifty one 
weeks’ compensation had matured at 
the time the record was made, claim- 
ant is entitled to interest on such 
items from the date of maturity. 
Walker v. Speeder Machinery Corpo- 
ration, 240 N.W. 725, 213 Iowa 1134. 
(2) The trial court properly allowed 
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Deductions and offsets.1° The maximum statu- 
tory allowance for medical expenses should not be 
awarded to the employee where the employer has 
already paid a part of the medical expenses,!+ for 
the employer should be eredited with the amount 
so paid.?? 


Discount for lump sum payments. A statute au- 
thorizing a discount of a fixed percentage for the 
present payment of lump sum compensation awards 
will apply to a lump sum award for anticipated med- 
ical and hospital expenses, precluding the necessity 
of proving the discount rate.13 


[§ 502] C. Proceedings—l. In General—a, Juris- 
diction. The jurisdiction of compensation commis- 
sions or boards in the hearing and determination of 
claims for medical, hospital, or funeral expenses is 
strictly limited by the empowering statutes,+* and 
they cannot, in the absence of statutory authoriza- 
tion, assume jurisdiction of proceedings where nei- 
ther the employer nor the employee is a party.*® 
Unless the compensation commission obtains juris- 
diction, under some of the statutes, by a claim filed 
by the employee, it has no jurisdiction to hear a 


proceeding brought by the employer against insurer 


for reimbursement of medical fees.1® 


Exclusiveness of jurisdiction. It is the rule in 
some jurisdictions that the remedy given by stat- 
ute for the collection of medical and hospital ex- 
penses from an employer who neglects or refuses 
to furnish such services after proper request is 
exclusive, and a common-law remedy therefor does 
not lie;!” in other jurisdictions it has been held 
that exclusive jurisdiction does not lie in the com- 
mission to determine a physician’s claim against 


interest to an injured employee 
against the employer’s workmen’s 
compensation insurer on the amount 


French, supra. 


[a] 
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15. Pacific Employers’ Ins. Co. v. 


Tllustration.—The 


[§§ 501-504 


a corporation for services to its employee.1’ 


[§ 503] b. Time for Institution; Limitations.*® 
Where the allowance for medical aid is necessarily 
incorporated in the award of compensation, the 
jurisdiction of the commission to make such allow- 
ance is dependent upon the filing of a claim for com- 
pensation within the statutory period.?® However, 
a physician’s claim for services to an injured em- 
ployee has been held not to be regulated directly 
by the provisions of the compensation act limiting 
the time within which the employee must file his 
claim for compensation,?! except that, if he sues 
therefor in a court of equity after such time, his 
claim may be considered as a stale demand and not 
enforceable.22, However, in some jittrisdictions the 
general statute of limitations wouldsapply to such 
a claim.? ~ 


Provisions extending period. The time for as- 
serting a claim for injuries is extended as to medi- 
eal, surgical, and hospital expenses by an extending 
act enacted before the claim was barred.?* An act 
extending the time for filing proceedings in case of 
release or settlement is not in the nature of a pen- 
alty and is not to be strictly construed.25 The em- 
ployers’ knowledge of the physician’s engagement 
by the employee, in jurisdictions where the employee 
has the right of selection, has been held not to be a 
waiver of the presentation of a claim within the 
statutory. time.?°® 


[§ 504] ec. Who May Sue or Institute Proceed- 
ings.” The injured employee, who has incurred 
medical and hospital expenses due to the neglect 
or refusal of the employer has, of course, the right 
to recover them.”® It is the rule in some jurisdic- 


23. Standard Paving Co. vy. Lem- 
mon, 263 P. 140, 129 Okl. 15. 


industrial [a] Reason for rule-—‘“Statutes of: 


allowed the employee for medical and 
surgical attention and for the weekly 
payments from the due date of each 
item under the:act, insurer having had 
notice of the injury through the no- 
tice to, or knowledge of, the employ- 
er. Home Life & Accident Co. v. 
Orchard, (Tex.Civ-App.) 227 S.W. 705. 
(3) A claimant for compensation un- 
der the Workmen’s Compensation Act 
is entitled to interest on the amount 
expended for medical and _ hospital 
services from the time of the filing of 
the petition for compensation, that 
being the first time that the employer 
was apprised of claimant’s demand 
for reimbursement for payments for 
such services. Harding v. Imperial 
Printing & Finishing Co., 123 A. 559, 
45 R.I. 416. 

Interest on compensation generally 
see infra § 579. 

10. Deductions and offsets of paid 


medical expenses from compensation 
generally see infra § 587. 


11. Johnson v.-J. -P. 
278 S.W. 169, 211 Ky. 821. 


12. 
pra. 


13. Commercial Casualty Ins. Co. 
ig Hed (Tex.Civ.App.) 55 S.W.(2d) 


Discount for lump sum payments 
generally see infra § 613. 


Taylor Co., 


Johnson y. J. P. Taylor Co., su- 


14. Pacific Employers’ Ins. Co. v. 
French, 289 P. 28, 212 Cal. 139. 


commission was without jurisdiction 
of proceedings by doctor and hospital 
against insurance carrier for services 
rendered employee, where neither the 
employer nor the employee was a par- 
ty. Pacific Employers’ Ins. Co. v. 
French, 298 P. 23, 212 Cal. 139. 


16. Beverly Country Club v. Mas- 
sachusetts Bonding & Insurance Co., 
268 Ill.App. 380 (holding that, even 
though the policy of insurance issued 
by insurer to the employer expressly 
made the provisions of the compen- 
sation act a part of the contract, the 
employer had the right, as against in- 
surer’s objection of lack of jurisdic- 
tion except in the industrial commis- 
sion, to enforce its claim against in- 
surer by proceedings in court). 


17... Semmen vy. Butterick Pub. Co., 
166 N.Y.S. 998, 101 Misc. 285. 


_18 Amerada Petroleum Corpora- 
tion v. Stricklin, 23 P.(2d) 162, 164 
OKI, 131. 


19. Time for incurring expenses 
see supra § 494. 


20. Helle v. Eyermann Contracting 
Co., (Mo.App.) 44 S.W.(2d) 234. 


21. Standard Paving Co. v. Lem- 
mon, 263 P. 140, 129 Okl. 15; Henry 
v. finer ical, Enamel Co., 136 A. 3, 48 
BFE lation bi B38 


22. Henry v. American Enamel Co., 
supra (holding further that the gen- 
eral statute of limitations, for six 
years, would not apply). 


limitation should not be applied to 
cases not clearly within their provi- 
sions. They are creatures of the stat- 
ute and, unless shown, should not be 
applied. Unless the statute 
clearly indicates some other limita- 
tion of time, the general statute only 
should be applied. We do not believe 
the Compensation Act clearly indi- 
cates that the claimant herein should 
file his claim within one year from the 
date of the injury. This would lead 
to an absurdity. In many cases 
where the employee suffers from an 
injury for a year or more, a doctor 
may not be employed to treat the in- 
jured employee until after a year has 
expired from the date of the injury, 
and to say that he must file his claim 
within one year, when as a matter 
of fact he had no claim, would of 
course be absurd.” Standard Paving 
ont ROS a pe 263 P. 140, 142, 129 


24. Davis & McMillan y. Industrial 
Accident Commission, 246 P. 1046, 198 
Cal. 631, 46 A.L.R. 1095. 


25. Davis & McMillan v. Indus- 
trial Accident Commission, supra. 


26. Henry v. American Enamel Co., 
136 A. 8, 48 R.I. 113.4 


27. Physician allowed to file claim 
in employee’s proceeding in Oklahoma 
see supra § 498. 


28. Right to receive services or to 
recover expenses incurred see supra 
§§ 487~—499. 


For later cases, developments and changes in the law see Annotations, same tifle and section number, 


§§ 504-506] 


tions that anyone who has incurred liability for 
the medical expenses for which insurer is liable 
may recover therefor,?® and those who have not 
incurred them may not.°° Dependents, although 
entitled te compensation for the death of the em- 
ployee, do not, it has been held, succeed as of right 
to the employee’s right to recover for medical ex- 
penses,*! nor can a dependent recover for medical 
expenses incurred by him where the statute contem- 
plates no allowance on account of medical expenses 
except where the employee dies leaving no depend- 
ents.22, Where insurer denies liability, the injured 
employee, being primarily liable for medical and 
hospital bills he incurred, may recover them directly 
from insurer, even though the statute gives the 
holder of such bills a right of action against 
insurer.*8 


Free hospitals, A free public hospital, formerly 
forbidden to charge for its services, may maintain 
proceedings against the employer where it has sup- 
plied services to an injured employee where a spe- 
cial statute has given it such a right.°* Likewise, 
it has been held that a free hospital may maintain 
an action on an implied promise of the employer 
to pay for services arising from the employer’s act 
in authorizing the employee to go to such hospital 
_ for treatment.® 


Assignee. Where the statute forbids it, the as- 
signment of claims for compensation is ineffective,*® 
and a physician rendering services to the injured 
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employee cannot maintain an action therefor against 
the employer, although the employee has been award- 
ed compensation including medical services and has 
assigned that portion of his award to the physician.** 


[§ 505] 2. Conditions Precedent—a. Actuality 
of Expense or Debt. In order to entitle the injured 
employee*® or another®® to an allowance or award 
for medical or hospital expenses, the expenses must 
have been actually incurred by the one seeking the 
award or allowance, and, of course, no allowance 
will be made to the employee for treatment furnished 
by his employer or the insurance carrier.*® However, 
it is not necessary that the incurred expenses have 
been actually paid.4+ Moreover, it has been held to 
be proper to award medical expenses to an employee, 
although part of such expenses had been paid by 
his union where there is no showing that the money 
was voted as a gift or that the union undertook to 
become primarily liable for the expenses.*? 


Funeral expenses. Where no funeral expenses 
were paid or incurred, they may not be recovered 
by claimant.4 


[§ 506] b. Notice of Need for Services; Request 
or Demand.*# Under common provisions of the com- 
pensation acts the employer will not be liable for 
medical or surgical expenses incurred by the em- 
ployee in the absence of notice or knowledge of the 
necessity therefor*® or the possession of facts from 
which such knowledge might be presumed,‘* or, 


29. Texas Employers’ Ins. Ass’n v. 
Herron, (Tex.Civ.App.) 29 S.W.(2d) 
524; American Indemnity Co. v. Nel- 
son, (Tex.Civ.App.) 201 S.W. 686. See 
also Hirsch v. Zurich General Acci- 
dent & Liability Ins. Co., 161 NVY.S. 
380, 97 Misc. 360 (holding that, under 
the statute prior to its amendment, 
where the commission merely approv- 
ed a physician’s bill for treatment, 
suit for such compensation should be 
brought by the commission, and not 
by the physician directly against the 
insurance carrier). 


30. Books v. Keen & Woolf Oil Co., 
120 So. 99, 9 La.App. 288; Texas Em- 
ployers’ Ins. Ass’n v. Herron, (Tex. 
Civ.App.) 29 S.W.(2d) 524. 


Necessity that expenses must have 
been actually incurred see infra § 
505. 


31. Texas Employers’ Ins. Ass’n v. 
Sere (Tex.Civ.App.) 29 S.W.(2d) 
524, 


32. Wyant v. Douglas Coal Co., 252 
P. 237, 122 Kan. 469. 


33. AXtna Life Ins. Co. v. Culva- 
house, (Tex.Civ.App.) 10 S.W.(2d) 
803. 


34. Charity Hospital of Louisiana 
v. Board of School Directors of St. 
Martin Parish, (La.App.) 146 So. 487 
{annulling (App.) 140 So. 60]; Char- 
ity Hospital of Louisiana v. Axford, 
131 So. 770, 14 La.App. 535; Charity 
Hospital v. Meyeaux, 8 La.App. 264. 


[a] Value of services rendered by 
hospital held shown by evidence. 
Charity Hospital of Louisiana v. Ax- 
ford, 131 So. 770, 14 La.App. 535. 


{[b] Statute held to give right of 
action to charity hospital, a state in- 
stitution and free hospital, against 
employer under the Employers’ Lia- 
bility Act, for medical services ren- 
dered an employee. Charity Hospital 
v. Meyeaux, 8 La.App. 264. 


35. Trustees of State Hospital of 
, 


x 


Middle Coal Field of Pennsylvania v.| sary see infra § 510. 


Lehigh Valley Coal Co., 110 A. 255, 267 
Pa. 474. 


36. Employers’ Mut. Ins. Co. v. In- 
dustrial Commission of Colorado, 3 
P.(2d) 1079, 89 Colo. 475; Bloom v. 
Jaffe, 157 N.Y.S. 926, 94 Misc. 222. 


37. Bloom v. Jaffe, supra. 


38. Fame Armstrong Laundry Co. 
v. Brooks, 10 S.W.(2d) 478, 226 Ky. 
22; Hillman vy. Wetherbee, 133 So. 535, 
16 La.App. 186; Weisberg v. Alexan- 
der Bros. Furniture Co., 256 N.Y.S. 1, 
235 App.Div. 57; Texas Employers’ 
Ins. Ass’n v. Herron, (Tex.Civ.App.) 
29 S.W.(2d) 524. ’ 


39. Lumberman’s Mutual Casualty 
iB v. Taylor, 129 S.E. 1, 34 Ga.App. 


40. McClendon v. Louisiana Cent. 
Lumber Co., 135 So. 754, 17 La.App. 
246; Weisberg v. Alexander Bros. Fur- 
niture Co., 256 N.Y.S. 1, 235 App.Div. 
57; Lewis v. Karl A. Lefren, Inc., 256 
N.Y.S. 199, 234 App.Div.' 513 [foll 258 
N.Y.S. 1012, 236 App.Div. 767]. 


41. Fame Armstrong Laundry Co. 
ne Brooks, 10 S.W.(2d) 478, 226 Ky. 


42. Union Iron Works v. Industrial 
Accident Commission of California, 
210 PB: 410)°, 190: Cal. 33: 


43. Lumberman’s Mutual Casualty 
Co. v. Taylor, 129 S.E. 1, 34 Ga.App. 
182; Books v. Keen & Woolf Oil Co., 
120 So. 99, 9 La.App. 288; Rupp v. 
Reimann Mfg. Co., 7 La.App. 634; 
Tirre v. Bush Terminal Co., 158 N.Y. 
S. 888, 172 App.Div. 386. 


[a] Paid by employer.—Where un- 
disputed evidence showed that funer- 
al expenses were'paif by the employ- 
er, award of such expenses was un- 
authorized. Lumberman’s Mut. Cas- 
ualty Co. v. Taylor, 129 S.E. 1, 34 Ga. 
App. 182. 


Proof of funeral expenses unneces- 


44. Report on injury and treatment 
by physician see infra § 508. 


Right to select Peysictan and meth- 
od see supra § 496. 


45. Cal.—Leadbettor v, Industrial 
Mie Commission, 177 P. 449, 179 
al. : 


Ill.—Chicago-Sandoval Coal Co. v. 
Industrial Commission, 128 N.E. 567, 
294 Ill. 351. 


N.Y.—Lawson v. Wallace & Kenney, 
195 N.Y.S. 673, 202 App.Div. 435. 


Tex.—Security Union Ins. Co. v. Mc- 
Clurkin, (Civ.App.) 35 S.W.(2d) 240; 
American Indemnity Co. yv. Nelson, 
(Civ.App.) 201 S.W. 686. 


Wis.—Milwaukee v. Miller, 144 N. 
W. 188, 154 Wis. 652, L.R.A.1916A 1, 
Ann.Cas.1915B 847. 


[a] Duty of vigilance.—The law 
does not cast on employers the duty 
of active vigilance to discover cases 
of personal injury to their em- 
ployees, but casts on the latter such 
vigilance as they can reasonably ex- 
ercise to bring such injuries to the 
attention of employers with their 
need and desire for medical and sur- 
gical treatment fd be provided. Mil- 
waukee y. Miller, 144 N.W. 188, 154 


Wis. 652, L.R.A.1916A 1, Ann.Cas. 
1915B 847. 
[b] After request.—An employer, 


who refused to pay for medical and 
hospital services when his injured em- 
ployee requested such services, can- 
not insist that it did not know of the 
necessity therefor. Chicago-Sandoval 
Coal Co. v. Industrial Commission, 128 
N.E. 567, 294 Ill. 351. 


46. Chicago-Sandoval Coal Co. v. 
Industrial Commission, supra; Texas 
Employers’ Ins. Ass’n’ v. Herron, 
(Tex.Civ.App.) 29 S.W.(2d) 524. 


{a] Act of foreman.—Employer 
has notice of injury, rendering it lia- 
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under other statutes, in the absence of a demand or 
request for such services.47 It has been held that, 
where an employee did not immediately notify his 
employer, but secured his own physician and went 
to a hospital of his own selection before notifying 
his employer, the effect will be that the employer 
is lable for such reasonable medical aid as the 
employee received after notice, where the employer 
did not offer to furnish such aid himself.4% More- 
over, there is authority to the effect that despite 
the employee’s failure to give immediate notice, if 
the medical aid secured by him before notice was 
given is competent and reasonable, the employee is 
not barred from recovering such expense where the 
employer is not prejudiced.*® It has been observed 
that the courts should not be astute to discover that 
there has been no request or demand by the em- 
ployee.®° 


Excuse, waiver, or estoppel. The circumstances 
surrounding a particular case may be such as to 
show that the employer had knowledge of the ne- 
cessity for medical treatment despite the absence 
of a request or demand or notification,®! or to show 
the employer to be estopped by his assumption~of 
an inconsistent position.5? The failure of the em- 
ployee to give notification or make the request or 


WORKMEN’S COMPENSATION ACTS 


[§§ 506-508 


demand may be excused by reason of the fact that 
he could not reasonably do so under the circum- 
stances.°? So, where the circumstances and condi- 
tion of the injured servant present an emergency 
demanding prompt action, the injured person may be 
justified in securing needed medical service at the 
employer’s expense without first giving notice.®* 


Additional services. An employer whose physician 
had discharged the injured employee as cured, when 
in fact he was not cured, is liable for additional 
medical expenses notwithstanding the employee did 
not call on the employer for further treatment.°* 


[§ 507] ¢. Notice of Selection of Physician or 
Hospital.°* Under a compensation act which allows 
the employee to select his own physician and hos- 
pital’? and provides that the employer shall become 
liable to the physician or hospital for reasonable 
fees provided written notice of such selection is giv- 
en, this notice may be considered as waived by the 
employer’s actual knowledge of the situation,®* and 
moreover failure to give the notice while relieving 
the employer from direct liability to the physician or 


|..hospital does not defeat the employee’s right to re- 


cover the amount he has paid for such services.°® 
[§ 508] d. Physician’s Report as to Treatment. 


ble for medical and hospital services, 
where the employer’s foreman takes 
the employee to a sanitarium and se- 
lects a physician. Texas Employers’ 
Ins. Ass’n v. Herron, (Tex.Civ.AppD.) 
29 S.W.(2d) 524. 


47. Andrews v. Mullen, 256 N.Y.S. 
137, 234 App.Div. 537; Koch v. Le- 
high Valley R. Co., 216 N.Y.S. 609, 
217 App.Div. 280 [aff 155 N.H. 904, 244 
N.Y. 578]; Goldflam v. Kazemier & 
Uhl, 168 N.Y.S. 87, 181 App.Div. 140; 
Skelly Oil Co. v. Skinner, 19 P.(2d) 
548, 162 Okl. 150; Noel v. Breco, 17 P. 
ago) 474, 161 Okl. 52; Sinclair Oil & 

as Co. y. Campbell, 8 P.(2d) 1102, 155 
Okl. 280; Ada Brick Co. v. Robinson, 
9 P.(2d) 1, 155 Okl. 269; Earl W. 
Baker & Co. v. Maples, 8 P.(2d) 46, 
155 Okl. 105; Summit Drilling Co. v. 
Graham, 6 P.(2d) 693, 154 Okl. 64; 
Underwriters’ Land Co. v. Dirst, 4 P. 
(2d) 1015, 152 Okl. 286; Skell 
v. Barker, 270 P. 566, 132 Okl. 279; 
Oklahoma General Power Co. v. State 
Industrial Commission, 235 P. 1095, 
108 Ol. 251;. Whitehead Coal Mining 
Co. v. State Industrial Commission, 
213 P. 838, 89 Oki. 24; St. Louis Smelt- 
ing & Refining Co. v. State Industrial 
Commission, 207 P. 734, 86 Okl. 216; 
Okmulgee Democrat Pub..Co. v. State 
Industrial Commission of Oklahoma, 
206 P. 249, 86 Okl. 62. 


{a] Insufficient demand.—Where 
injured servant was taken to a hos- 
pe by the master, but claimed that 

e was not receiving proper care, 
mere statement to that effect by his 
wife to an employee of the master is 
not a demand for medical assistance, 
as required by the Workmen’s Com- 
pensation Law. Junk v. Terry & 
Tench Co., 163 N.Y.S. 836, 176 App. 
Div. 855. 


{b] Additional medical treatment. 
—Where, after the industrial commis- 
sion’s approval of compensation set- 
tlement, employee enters hospital for 
further medical attention without no- 
tice to the employer or insurer and 
without demanding further medical 
attention from them the employer and 
insurer are not liable therefor. Noel 
v. Breco, 17 P.(2d) 474, 161 Okl. 52. 
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48. Gage v. Board of Control of 
Pontiac State Hospital, 172 N.W. 536, 
206 Mich. 25, 7 A.L.R. 533. 


Employer’s right to seleot medical 
aid see supra § 496. 


49. Bongialatte v. H. Wales Lines 
Co., 117 A. 696, 97 Conn. 548. 


50. Junk v. Terry & Tench Co., 163 
N.Y.S. 836, 176 App.Div. 855. 


51. Scruggs Bros. & Bill Garage v. 
State Industrial Commission, 221 P. 
470, 94 Okl. 187. And see cases infra 
this note. 


{a] MTllustrations.—(1) Where an 
employer, having knowledge of an ac- 
cident and injury, and knowing that 
the employee needed further treat- 
ment, failed to make an active effort 
to see that he got the necessary med- 
ical care required, the employer can- 
not complain that it was not notified 
when the employee’s condition became 
more serious by reason of general sep- 
ticemia. Bucyrus Co. vy. Reisinger, 
133 N.E. 516, 77: Ind.App. 361. (2) 
Where the employer furnishes the 
physician for first aid treatment, and 
the physician advises the employee in 
the employer’s presence to go else- 
where, and the employer consents 
thereto, and reports to the industrial 
commission that the injured employee 
has been sent to a hospital for treat- 
ment, the commission may excuse the 
employee from making formal request 
on the employer for treatment, and 
from making proof that the bills are 
paid and are reasonable. Scruggs 
Bros. & Bill Garage v. State Industri- 
al Commission, 221 P. 470, 94 Okl. 
187. (3) The master, under the work- 
men’s compensation law, cannot set 
up the servant’s failure to demand 
medical attendance, where it knew 
that the servant was in the hospital 
and paid the bill. Junk v. Terry & 
Tench Co., 163 N.Y.S. 836, 176 App. 
Div. 855. (4) Where a coal company 
knowingly permitted its employee to 
be moved to plaintiff hospital without 
objection, no formal application by 
the employee was necessary as a con- 
dition precedent to liability. Trus- 
cees of State Hospital of Middle Coal 
Field of Pennsylvania, 110 A. 252, 267 


Pa. 474. 
52. See cases infra this note. 


[a] MTllustrations.—(1) Where em- 
ployer, up to the time of hearing on 
writ of error, contended that it was 
not liable for injuries to an employee, 
it cannot there first recognize liabil- 
ity and make claim that no request 
for medical or surgical services was 
made, Old Ben Coal Corporation v. 
Industrial Commission, 142 N.E. 507, 
311 Ill. 35. (2) Insurer denying lia- 
bility prior to four weeks after injury 
need not have been further notified of 
hospital services or extensions to be 
liable therefor. Security Union Cas- 
ualty Co. v. Roberts, (Tex.Civ.App.) 
298 S.W. 164. (3) After an award leay- 
ing open only reasonableness of 
charge for medical treatment becomes 
final, the employer cannot complain 
of lack of notice of injury. Coombs 
v. Industrial Accident Commission of 
California, 252 P. 1069, 253 BP. 976, 81 
Cal.App. 137. 

53. Blauner & Hartley v. Edwards, 
291 P. 551, 145 Okl. 83; Scruggs Bros. 
& Bill Garage v. State Industrial Com- 
mission, 221 P. 470, 94 Okl. 187. 


54. Gage v. Board of Control of 
Pontiac State Hospital, 172 N.W. 536, 
206 Mich. 25, 7 A.L.R. 583; Ocean Ac- 
cident & Guarantee Corporation v. 
ue (Tex.Civ-App.) 25 S.W.(2d) 


[a] Fact question.—The question 
of whether there is in a particular 
case such a@ pressing necessity as will 
excuse an injured servant from noti- 
fying his employer of his injuries be- 
fore obtaining medical aid is prima- 
rily one of fact. Gage v. Board of 
Control of Pontiae State Hospital, 172 
N.W.. 536, 206 Mich. 25, 7 A.L.R. 5338. 


55. Droddy v. Industrial Lumber 
Co., (La.App.) 143 So. 117. 

56. Right to select physician or 
hospital see supra 4962 ‘a 

57. Jurisdictions permitting selec. 
tion by employee see supra § 496. 

58. Henry v. American Enamel Co., 
136 A. 3, 48 RI. 113. 

59. Harding v. Imperial Printin 
& Finishing Co., 128 A. 81, 45 RI. 390, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 508-511] 


Where the compensation statutes require that a phy- 
sician selected by the employee furnish a report of 
the injury and treatment, such report is a prerequi- 
site to a recovery of the expenses of such services,*° 
and such a condition cannot be disregarded by an 
administrative official.6! Under somewhat similar 
statutes requiring the employee’s physician, within 
a stated time, to certify the necessity of further 
treatment, a failure to give such notice or certificate 
may be waived or excused where insurer had actual 
notice of the situation,®? or where he or his agent 
assured the employee that such certificate was not 
necessary.®% 


[§ 509] e. Approval by Board. Under some of the 
statutes the insurance carrier cannot be held lable 
for medical services rendered unless the claim has 
been approved by the compensation commission or 
board.®# 


[§ 510] 3. Pleading. Niceties of technical plead- 
ing are not as a rule required in proceedings before 
a compensation board or commission for medical, 
hospital, or funeral expenses;®° however, the fail- 
ure of an employee to file a claim where such is re- 
quired is fatal.66 Moreover, where the statute re- 
quires an application to be filed, the board is with- 
out jurisdiction to make an award for funeral ex- 
penses, in the absence thereof, on the sole ground 
that it appears that the person to whom the allow- 
ance was given had made such disbursement.*? 
Claimant’s petition or claim should clearly set out 
a cause of action.£® Thus in compensation proceed- 
ings a elaim for burial expenses should preferably 
be alleged in the complaint,®® and generally there 
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must be proof that such expenses were incurred to 
justify an allowance therefore,’° however, proof 
thereof may be dispensed with if it is properly plead- 
ed by facts set out in the complaint and no issue is 
made by the answer;7! and it has even been held 
that no proof of burial expenses is essential, since 
such an obligation must, of necessity, have been 
incurred.7?, An issue as to whether the employee 
unreasonably refused to accept an operation ten- 
dered by the employer does not arise where the em- 
ployer did not offer such services until the close of 
the defense evidence at the hearing.7* Issues not 
raised by the petition but involving a contract be- 
tween insurer and physicians and hospitals have no 
place in proceedings brought by an employee for 
compensation."# 


Joinder of causes. In the proceedings for com- 
pensation there may be joined a cause for loss to 
the employee suffered by reason of the employer’s 
failure to furnish medical and surgical attention as 
required.*® 


[§ 511] 4. Evidence, Where there is no evidence 
of the amount incurred in the burial of deceased, and 
no issue is raised by the answer, it is proper for 
the commissioner to assume that the amount sworn 
to in the claim for costs is correct.7* An inference 
that the employer knew of the employee’s condition 
and that he required nurse attendance is not raised” 
by unverified proof of death showing that the phy- 
sician who attended deceased was engaged by the 
employer.** Where there was no proof to establish 
an agreement by plaintiff physician to conform to 
the Compensation Law and no plea of an election 


60. Candado Stevedoring Corpora- 
tion v. Locke, 63 F.(2d) 802 [mod 57 
F.(2d) 905]; Hoague v. Employers” Li- 
ability Assur. Corporation, 64 F.(2d) 
715, 62 App.D.C. 77; Peterson v. Erie 
R. Co., 240 N.Y.S. 823, 228 App.Div. 
859; La Duca v. U. S. Light & Heat 
Corporation, 212 N.Y.S. 240, 215 App. 
Div. 736; Sandberg v. Seymour Dress 
Co., 212 N.Y.S. 432, 215 App.Div. 728 
[aff 152 N.E. 400, 242 N.Y. 497]. 


[a] Tllustrations.—(1) Under 
Workmen’s Compensation L. § 13, no 
claim for medical or surgical treat- 
ment is enforceable unless, within 
twenty days of the first treatment, the 
physician or surgeon reports to the 
employer and the industrial beard the 
injury and treatment on a form pre- 
scribed by the board. Sandberg v. 
Seymour Dress Co., 212 N.Y.S. 432, 
215 App.Div. 728 [aff 152 N.E. 400, 242 
N.Y. 497]. (2) An order directing the 
employer to reimburse the employee 
for payment of medical services is 
improper, the record not showing that, 
within twenty days following the 
first treatment, the physician furnish- 
ed the employer and a deputy com- 
missioner with a report of *he injury 
and treatment on the prescribed form. 
Candado Stevedoring Corporation v. 
Locke, 57 F.(2d) 905 [mod on other 
grounds 63 F.(2d) 802]. 


61. Hoage v. Employers’ Liability 
Assur. Corporation, 64 F.(2d) 715, 62 
App.D.C. 77 (holding that a deputy 
commissioner cannot waive require- 
ment that physician report employee’s 
injury and treatment before recover- 
ing fee from insurance carrier). 


62. Texas Employers’ Ins. Ass’n v. 
Drummond, (Tex.Civ.App.) 267 S.W. 
335 [aff (Commn.App.) 279 S.W. 1116]. 


63. Southern Surety Co. v. Beaird, 


‘ 


(Tex.Civ.App.) 235 S.W. 240. 


64. Favor’s Case, 153 N.E. 542, 257 
Mass. 267; Commercial Casualty Ins. 
Co. v. E. B. Cooke Service Station, 
(Okl.) 24 P.(2d) 1007. 


65. Paramount Coal Co. v. Wil- 
liams, 108 So. 7, 214 La. 394; Lee v. 
Mark H. Brown Lumber Co., 131 So. 
697, 15 La.App. 294; Laurant v. Den- 
dinger, Inc., 126 So. 600, 18 La.App. 
234 [mod on other grounds 127 So. 
755, 138 La.App. 234]. 


[a] Prayer for all general relief 
and necessary orders in the premises 
and for such judginent as equity and 
the nature of the case may require 
will justify an allowance for medical 
and burial fees although there was no 
express prayer to that effect. Laur- 
ant v. Dendinger, Inc., 126 So. 600, 
13 La.App. 234 [mod on other grounds 
127 So. 755, 13 La.App. 234]. 


66. Western Indemnity Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 169 P. 261, 35 Cal.App. 104; 
Helle v. Eyerman Contracting Co., 
(Mo.App.) 44 S.W.(2d) 234; Staff -v. 
Eagle Warehouse & Storage Co., 204 
N.Y.S. 430, 209 App Div. 307. 


67. Western Indemnity Co. v. In- 
dustrial Accident Commission of State 
EM ats athe 169 P. 261, 35 Cal.App. 


68. Beverly Country Club v. Mas- 
sachusetts Bonding & Insurance Co., 
268 Ill.App. 380. 


69. Wetter Pipe Company v. Wil- 
liams, 135 So. 172, 223 Ala. 220; Para- 
mount Coal Co. v. Williams, 108 So. 
7, 214 Ala. 394. 


70. Wetter Pipe Co. v. Williams, 


| 185 So. 172, 223 Ala, 220; Paramount 


Coal Co. v. Williams, 108 So. 7, 
Ala. 394. 


Necessity of incurrence of expense 
ve condition precedent see supra § 


_71. Paramount Coal Co. v.. Wil- 
liams, 108 So. 7, 214 Ala. 394. 


72. Standard Elkhorn Coal Co. v. 
Stidham, 46 S.W.(2d) 120, 242 Ky. 228 
{dist Fame Armstrong Laundry Co. 
v. Brooks, 10 S.W.(2d) 478, 226 Ky. 
22] (holding that the board should not 
make allowances for medical bills in 
the absence of proof that such ex- 
pense had been incurred, “‘there is a 
marked difference between medical 
expenses and burial expenses. The 
former may Or may not be incurred, 
but, as every one has to be buried, the 
expense thereof, unfortunately, be- 
longs to that class of obligations that 
must of necessity be incurred, and 
from the payment of which there is 
no escape’’). 


73. Bloomfield Brick Co. v. Blaker 
180 N.E. 501, 94 Ind.App. 230. : 


(fe ae Ns ve Ss. lie & Guar- 
anty Co. o altimore, Md., 1 .W. 
628, 102 Neb. 246. sPupeees 


75. Ellamar Mining Co. of Aijask 
v. Possus, 247 F. 420, 159 C.C.A. 474. 


_76. Pacific Employers’ Ins. Co. vy. 
Pillsbury, 61 F.(2d) 101. Compare 
Southern California Edison Co. v. In- 
dustrial Accident Commission of 
California, 274 P. 81, 96 Cal.App. 337 
(holding commission under evidence 
to have no basis for award to injured 
employee of additional living expens- 
es while being treated), 


77. Shine v. Becker Moore Co., 211 
N.Y.S. 45, 213 App.Div. 606. 
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of remedies, evidence concerning the requirements of 
such law and plaintiff’s failure to comply therewith 
should not be admitted in the physician’s suit against 
the employer for services to an employee.7® Ina suit 
to enjoin the enforcement of a judgment recovered 
by a physician against an employer which was a 
member of the employers’ insurance association the 
insurance policy and proof of injury should not be 
admitted and proof should be restricted to the fact 
that the employer was a member of the association.7® 


Sufficiency. Where the evidence shows that cer- 
tain hospital and nurse expenses have been incurred 
by the injured employee, a prima facie case of the 
reasonableness of such expenses is made out.®° In 

- the subjoined notes cases will be found wherein the 
evidence has been held to be sufficient to show a 
proper request for treatment,®! or circumstances 
excusing a failure to make such request;*? or to 
show the refusal or neglect on the part of the em- 
ployer to furnish proper medical attendance and 
treatment ;8° or to show a ratification by the employ- 
er of claimant’s choice of a physician;** or to show 


78. Siegal v. Strauss, 245 N.Y.S. 


688, 138 Misc. 380. 


79. Huddleston vy. Texas Pipe Line 
Co., (Tex.Civ.App.) 230 S.W. 250. 


80. Nosky v. Farmers’ Union Co- 


Okl. 130. 


91. 
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m ¢ ys a 
Pile’Co. v. Francis, 16 P.(2d) 235, 160 


90. Lee v. Mark H. Brown Lumber 
Co., 131 So. 697, 15 La.App. 294. 


Ill.—National Malleable Cast- 
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that the employee did not contract to pay medical 
and hospital bills over the maximum allowed by 
the act;8> or to show that an extension of the treat- 
ment period was justified;8* or that an employee’s 
injury did not constitute an “unusual case.’’§* 


Admissions. An agreement made in open court 
waiving all questions save that of the immediate 
cause of the death of the employee does not consti- 
tute an admission of the employers’ lability for 
funeral expenses in the absence of pleading and 
proof thereof.*® > 


[§ 512] 5. Findings and Award. The order or 
award must be justified by findings®® and supported 
by the pleadings®® and the evidence.®2 The findings, 
too, must be warranted by the evidence.®? An order 
which, in effect, requires the emplayer to furnish 
surgical treatment, or, on its neglect or refusal, to 
pay the expenses for such treatment, is sufficient 
without a finding that the employer’s hospital fa- 
cilities were inadequate.®* While the award must 
be reasonably definite and certain®* and should set 
the amount of the award or allowance,®® yet awards 


made in response to the employer’s 
request for physical examinations. 
Thompson v. General Machine & Tool 
Co., 11 P.(2d) 685, 135 Kan. 705. 


92. See cases infra this note. 


op. Ass’n, 191 N.W. 846, 109 Neb. 489. 


81. Chicago-Sandoval Coal. Co. v. 
Industrial Commission, 128 N.E. 567, 
294 Ill. 351. 


82. Bethlehem Shipbuilding Cor- 
oration vy. Monahan, 57 F.(2d) 217 
Taft 62 F.(2d) 299]. 


83. Bethlehem Shipbuilding Cor- 
poration y. Monahan, 62 F.(2d) 299 
[aff 57 F.(2d) 217]; O’Neill v. Indus- 
trial. Accident Commission, 266 P. 
866, 91 Cal.App. 121; Godeau v. In- 
dustrial] Accident Commission of Cali- 
fornia, 244 P. 625, 76 Cal.App. 333. 


8. Allen vy. Bill’s Tire Shop, 95 
Pa.Super. 162. 


85. Thompson y. Louisiana Cen- 
tral Lumber Co., 2 La.App. 200. 


86. Millspaugh & Irish Co. v. 
Lunte, 144 N.E. 147, 82 Ind.App. 143. 


87. Souza’s Case, 169 N.E. 425, 269 
Mass. 441. 


“UJnustial cases” generally see su- 
pra § 495. 


88. Paramount Coal Co. v. Wil- 
liams, 108 So. 7, 214 Ala. 394. 


89. Henderson v. Mazzotta, 157 A 
67, 113 Conn. 747; Industrial Com- 
mission of Ohio v. Klaff, 175 N.E. 697, 
123 Ohio St. 451. 


[a] Tllustrations.—(1) The com- 
pensation commissioner cannot ap- 
point a surgeon to treat claimant 
without a finding. stating facts to 
justify the appointment. Henderson 
v. Mazzotta, 157 A. 67, 113 Conn. 747. 
(2) The compensation commissioner 
cannot order payment of a doctor’s 
bill to the date of hearing without a 
finding stating facts necessary to 
justify the order. Henderson y. Maz- 
zotta, supra. 


[b] Order as finding.—An order 
of the industrial commission direct- 
ing payment of “all medical bills” is 
a sufficient finding of everything nec- 
essary in regard thereto and also a 
sufficient finding that the medical bill 
was reasonable. Raymond Concrete 


ings Co. v. Industrial Commission, 
137 N.E. 520, 306 Ill. 146. 


Kan.—Orozco v. Central Coal & 
Coke Co., 249 P. 604, 121 Kan. 690. 


La.—Lee v. Mark H. Browr. Lumber 
Co., 131 So. 697, 15 La.App. 294. 


Ohio.—Industrial Commission of 
phiggy: Klaff, 175 N.E. 697, 123 Ohio 


Tex.—Maryland Casualty Co. v. 
Marshall, (Civ.App.) 14 S.W.(2d) 337. 


[a] Evidence held to sustain al- 
lowance for medical expenses.—(1) 
In an action to cancel an award made 
by the compensation committee or- 
ganized by the employer to have com- 
pensation fixed, an allowance of one 
hundred fifty dollars for doctors’ bills 
and hospital and medicine bills. Villa- 
lobos v. Cudahy Packing Co., 181 P. 
599,105 Kan. 106. (2) Allowance toan 
employee for necessary medical aid, 
not furnished by the employer or in- 
surer, held supported by substantial 
evidence. McComosh y. Shapleigh 
Hardware Co., (Mo.App.) 40 S.W.(2d) 
728. (3) Testimony as to refusal of 
the employer’s physician to give an 
employee further treatment is suffi- 
cient to give the commission juris- 
diction to enter an award for reason- 
able medical expenses. Southern 
California Edison Co. v. Industrial 
Accident Commission, 280 P. 679, 208 
Cal. 159. (4) An award for medical 
expenses, and the cost of an opera- 
tion, if accepted, to an employee suf- 
fering hernia, held to be proper under 
the evidence. Kinder v. Hannibal Car 
Wheel & Foundry Co., (Mo.App.) 18 
S.W.(2d) 91. 


[b] Last sickness and burial.—In 
a widow’s action for compensation, 
evidence held to justify the allow- 
ances made for last sickness and 
burial. State v. District Court of 
Hennepin County, 166 N.W. 772, 139 
Minn. 409. 


[ec] Evidence held to require al- 
lowance in compensation proceedings 
to an employee for expenses of trips 


{a] Tlustrations.—(1) A finding 
of the industrial commission that an 
injured employee was sent to his own 
doctor for treatment at the instance 
of the company’s doctor held war- 


ranted. Armour Grain Co. v. Indus- 
trial Commission, 153 N.E. 699, 323 
Ill. 80.. (2) A finding that injury to 


an employee who, while incapacitated 
from fracture, fell down and again 
fractured the old fracture, was an 
“unusual case,’ within the statute 
relative to medical and hospital serv- 
ices, is unwarranted, where it did not 
appear how the second accident hap- 
pened, or that there was any causal 
connection between it and the orig- 
inal injury. Rys’ Case, 139 N.E.. 505, 
245 Mass. 244. 


93. Los Angeles County v. Indus- 
trial Accident Commission of Califor- 
nia, 261 P. 295, 202 Cal. 437. 


[a] Order to pay is conditioned on 
the employers failure to furnish 
proper facilities, so a finding that the 
facilities of the employer were inade- 
quate is unnecessary. Los Angeles 
County v. Industrial Accident Com- 
mission of California, 261 P. 295, 202 
Cal. 437. 


94 U.S. Fidelity & Guaranty Co. 
v. Department of Industrial Relations, 
Division of Industrial Accidents and 
Safety, 277 P. 492, 207 Cal. 144 (hold- 
ing an award for medical and hospital 
treatment reasonably required not 
void for uncertainty). 


95. Carbon Fuel Co. v. Industrial 
Commission of Utah, (Utah) 17 P. 
(2d) 215 (holding that the industrial 
commission’s final order directing em- 
ployer to pay for additional treatment 
to be given employee, but which fail- 
ed to fix amount is void). 


[a] Amount not segregable from 
erroneous award.—An allowance for 
burial expenses must be reversed 
where not segregable from the 
amount of a lump settlement errone- 
ously ordered. Landeen v. Toole 
County Refining Co., 277 P. 615, 85. 
Mont. 41. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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will not fail in all cases merely because they do not 
compute the exact sum,°® and an objection that an 
award for medical treatment for a certain period 
should have definitely stated the amount is without 
merit where the employer might still ask that it be 
made more definite, since the board has jurisdiction 
of future disagreements over the matter.°’ Neither 
is an award vitiated by its mere recommendation 
that medical services in excess of that required by 
law be proffered.°& In some jurisdictions, where 
some of the bills presented by the employee have 
been paid and others not, and all are properly al- 
lowable, the award should be for the total amount, 
and the unpaid creditors declared to have a lien 
on the sum awarded to the extent of the unpaid 
portion;®® elsewhere an award to one not a party, 
as to a doctor for services rendered under the act, 
has been held to be a proper method of award for 
the protection of all persons interested.+ 


Supplemental awards.? Wherever possible, a sin- 
gle final judgment should be made covering all of the 
matters involved,? yet under some of the statutes 
the commission may expressly reserve an award for 
medical, surgical, and hospital treatment to which 
it finds claimant entitled,* although it has been said 
that such practice is not to be recommended.® Like- 
wise the commission may have continuing jurisdic- 
tion to make a supplemental award to cover treat- 
ment undergone by an injured employee after a prior 
award. A supplemental award for medical treat- 
ment cannot be disturbed after the original decision 


96. Franklin Tp. v. Litch, 146 N. Ss 
KB. 845. 82 Ind.App. 526; Landeen v. 
Toole County Refining Co., 277 P. 615, 
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Commission, supra. 
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becomes final.? Where the commission ordered the 
employer to pay weekly nursing services to contin- 
ue until the termination of need therefor, it may, 
even after the compensation period, within which 
the commission has jurisdiction, has expired, make 
an order denying the employee’s petition for com- 
pensation.® 


[§ 513] 6. Rehearing and Reopening Awards. In 
the absence of statutory restriction there is no lim- 
itation on the time within which the commission 
may, on application, grant a rehearing on the pro- 
priety of further medical allowance occasioned by the 
original injury in view of a statutory provision au- 
thorizing such medical relief as would be necessary.® 
Under a statute providing that jurisdiction will be 
retained by the commission for any proper action, 
where a motion to reopen an award was filed during 
the compensation period, the commission had the 
power to reopen the award and make a supplemental 
award for medical and hospital expenses erroneous- 
ly denied in the original award, although the time 
for an appeal had expired. 


[§ 514] 7. Review—a. In General. Only persons 
given such right by statute are entitled to appeal 
from a decision of the administrative board or com- 
mission.11 Moreover, all of the steps required by 
statute to obtain a review must have been taken be- 
fore the cause or claim will be reviewed.12 To ob- 
tain a review of the proceedings before a compensa- 
tion board or commission there must be an order, 
award, or decision as a basis for the review,'* purely 


App.Div. 767]. 
[a] Surgeon rendering services to 


85 Mont. 41. 


[a] Unable to ascertain award.— 
An order directing defendants to pay 
medical and surgical expenses of a 
deceased employee, the amount of 
which the court was unable to as- 
certain, is not erroneous if, when rea- 
sonably construed, it means that de- 
fendants must pay only the medical, 
surgical, and hospital bills from the 
date of the injury to the death of the 
employee. Landeen v. Toole County 
Refining Co., 277 P. 615, 85 Mont. 41. 


97. Franklin Tp. v. Litch, 146 N. 
BE. 845, 82 Ind.App. 526. 


98. Marshall v. Ransome Concrete 
Co., 166 P. 846, 33 Cal.App.. 782. 


99. Scruggs Bros. & Bill Garage 
vy. State Industrial Commission, 221 
P. 470, 94 Okl. 187. 


1. Pierce v. Barker, 190 N.W. 80, 
179 Wis. 189. 


2. Rehearing and reopening awards 
see infra § 513. 


3. Coombs v. Industrial Accident 
Commission of California, 252 P. 1069, 
253 P. 976, 81 Cal.App. 137. 


4. McBride v. Industrial Accident 
Commission, 187 P. 1050, 182 Cal. 
407; Coombs v. Industrial Accident 
Commission of California, 252 P. 1069, 
253 P. 976, 81 Cal.App. 137. 


[a] Pending procuring of neces- 
sary information and vouchers for a 
supplemental award, such express 
reservation of an award may be made 
even though supplemental awards 
are not allowed for the purpose of 
correcting errors in the original 
award. McBride v. Industrial Acci- 
dent Commission, 187 P. 1050, 182 Cal. 
407. 


7 


. 


6 Vanderbilt Mining Co. v. Indus- 
trial Accident Commission, 258 P. 982, 
85 Cal.App. 131; Grand Union Hotel 
v. Industrial Accident Commission, 
226 P. 948, 67 Cal.App. 123. 


{a] Thus, where an injured em- 
ployee, after submission of a claim 
for medical and hospital treatment, 
but before decision thereon, received 
additional surgical treatment, and 
the award included no amount for 
such surgical treatment, the commis- 
sion had jurisdiction under the Com- 
pensation Act to make a supplemental 
award covering such item. Grand 
Union Hotel v. Industrial Accident 
Pe a 226 BP. 948, 67 Cal. App. 
123. 


7. Coombs y. Industrial Accident 
Commission of California, 252 P. 1069, 
253 P..976, 81 Cal.App. 137. 


8. Llewellyn Iron Works v. In- 
dustrial Accident Commission of Cali- 
fornia, 18 P.(2d) 975, 129 Cal.App. 
449. 


9. Kummer y. Mutual Auto Co., 
241 N.W. 681, 185 Minn. 515. 


Supplemental awards generally see 
supra § 512. 


Time to sue generally see supra § 
503. 


10. Thompson v. Towle, 120 A. 503, 
98 Conn. 7388 (further declaring that 
the commissioner’s relation to the 
award during the compensation peri- 
od is similar to that of a court to a 
judgment). 


11. Kirkoff Bros. & McElwaine v. 
McCool, 116 N.E. 439, 64 Ind.App. 645; 
Bean’s Case, 176 N.E. 528, 275 Mass. 
543; Lewis v. Karl A. Lefren, Inc., 
256 N.Y.S. 199, 234 App.Div. 513 [foll 
Finnegan v. Catholic Charities, etc., 
of New York, 2658 N.Y.S. 1012, 236 


an employee at the employer’s re- 
quest, is not a “party in interest” en- 
titled by statute to appeal from an 
award to the employee with a lien 
thereon to the surgeon, since the 
award was unauthorized. Lewis v. 
Karl .A, Lefren, Inc., 256 N.Y.S. 199, 
234 App.Div. 513 [foll Finnegan v. 
Catholic Charities, etc., of New York, 
258 N.Y.S. 1012, 236 App.Div. 767]. 


12. Neal _yv. Stuart Foundry Co., 
229 N.W. 595, 250 Mich. 46; Wheat v. 
E. A. Whitney & Son, (Mo.App.) 34 
S.W.(2d) 158. 


[a] Request for amendment un- 
necesSary.—To secure a review on 
certiorari of a decision awarding an 
excessive sum for medical services, 
relator need not ask the trial court to 
amend such decision. State v. Dis- 
trict Court of Koochiching County, 
158 N.W. 713, 134 Minn. 16, L.R.A. 
1916F 957. 


13. U.S.—Lea Mathew Shipping 
Corporation v. U. S. Employees’ Com- 
pensation Commission, 56 F.(2d) 860. 


Ill—Donk Bros. Coal & Coke Co. 
v. Industrial Commission, 156 N.E. 
344, 325 Ill. 198. 


Mass.—Golden’s Case, 132 NE. 726, 
240 Mass. 178. ; 


Minn.—Lamire v. Industrial Com- 
mission of Minnesota, 212 N.W. 415, 
170 Minn. 300. 


Or.—Smith v. State Industrial Ac- 
offen Commission, 208 P. 746, 104 Or. 


[a] Finality of order.—An order 
of the deputy commissioner, retaining 
jurisdiction to determine liability of 
an insurance carrier for expenditures 
for medical services and disability, is 
not a ‘final order,’ nor a “‘compensa- 
tion order’ within a section giving 
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administrative orders lying within the discretion of 
the commissioners not being reviewable.1* Findings 


of the commission on questions of fact will not or-- 


dinarily be disturbed,!® particularly where the facts 
were conflicting;1* and in the absence of abuse of 
discretion the commission’s,determination of amount 
will not be changed.'? The appellate court will not 
assume that the commission included an improper 
item in the allowance for medical and hospital ex- 
penses.!® An objection to an award for burial ex- 
penses cannot be raised for the first time on appeal.1® 


Allowance omitted below. Under some of the stat- 
utes the supreme court may allow funeral expenses 
omitted by apparent inadvertence by the judgment 
of the trial court.?° 


[§ 515] b. Trial de Novo. Where, on appeal to 
courts to set aside a compensation award, the cause 
is tried de novo, the right of the employee to reim- 
bursement for medical and hospital expenses is en- 
forceable even though it was not asserted before 
the board.21 Likewise, the board’s failure to act on 
an employee’s claim for medical expenses does not 
deprive the trial court of jurisdiction to adjudi- 
eate such claim.?2 However, it has been held that 
the trial court cannot allow a physician’s claim not 
presented to the board below.?* A statutory require- 
ment that the board may allow medical and hospital 
expenses only weekly is not applicable where the 


A 


the court jurisdiction to review. Lea,services were 
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board’s jurisdiction has been ousted by appeal to 
the courts.24 On the appeal to the trial court, judg- 
mént for compensation may cover all future medical 
and hospital services to which the employee might 
be entitled during the compensation period,”° the 
amount reasonably necessary being a question for 
the jury.?* Still, an employer’s failure to assert his 
right to an allowance for medical expenses which had 
accrued before judgment in the court on appeal 
from the first award will not bar a separate claim 
against insurer therefor under the doctrine of res 
judicata, the payment of future medical bills con- 
stituting a separate claim.?7 The pleadings and 
evidence on the trial must sustain the award for 
medical and hospital expenses,?® and a party not 
requesting a jury issue on a particular subject nor 
objecting to the one submitted thereon may be held 
to have waived the question.?® A provision which 
required unanimous approval of the commission to 
authorize an award exceeding a certain sum has 
been held to have no application to the determina- 
tion of such issue on appeal from the commission’s 
order even though under the statute the jurisdiction 
ofthe appellate court with reference to fixing com- 
pensation is the same as that of the commission.?® 


[§ 516] 8. Attorney’s Fees. In the absence of stat- 
utory authorization, an award of attorney’s fees to 
a physician seeking to recover for medical services. 


24 Commercial Casualty Ins. Co. 


Mathew Shipping Corporation v. U.S. 
BHmployees’ Compensation Commis- 
sion, 56 F.(2d) 860. 


[b] Report by single member.— 
Under the workmen’s compensation 
provision referring to the approval 
of charges for medical services, re- 
quiring that a single member report 
the facts for decision, the single mem- 
ber of the industrial accident board 
to which a petition for approval of 
a charge for services as masseuse 
was referred properly reported the 
facts to the board for decision in- 
stead of making a decision, and, no 
decision having been made by the 
single member, the provision for re- 
view by the board was inapplicable. 
Golden’s Case, 132 N.E. 726, 240 Mass. 
178. 


14. Lamire v. Industrial Commis- 
sion of Minnesota, 212 N.W. 415, 170 
Minn. 300; Smith vy. State Industrial 
Accident Commission, 208 P. 746, 104 
Or. 640. 


{a] Illustrations.—(1) The com- 
mission’s order, providing a change of 
physicians and hospitalization for an 
employee, is not reviewable. Lamire 
v. Industrial Commission of Minne- 
sota, 212 N.W. 415, 170 Minn. 300. (2) 
An appeal does not lie from the ac- 
tion of the industrial accident com- 
mission in designating a physician 
and hospital for an injured workman, 
a matter within the commission's dis- 
cretion and not mentioned -in the 
“Schedule” made the measure of the 
right of appeal granted. Smith v. 
State Industrial Accident Commis- 
sion, 208 P. 746, 104 Or. 640. (3) Un- 
dér’ St... (1914) <c,. 751. pt+i2).:§ 5, Aas 
amended, now Gen. L. c 152 § 30, pro- 
viding that, in unusual cases in the 
discretion of the department of indus- 
trial accidents, insurer shall furnish 
adequate and reasonable medical and 
hospital service, if the services of 
special nurses constitute medical at- 
tendance or assistance and _ their 


charges reasonable, the employee is 
still not entitled as matter of right 
to have any part of their bills allow- 
ed, the matter being discretionary 
with the board, and the reason given 
by the board for refusing to exercise 
its discretion is not open to attack or 
reviewable in the supreme judicial 
court. Bolton’s Case, 137 N.E. 174, 
243 Mass. 230. 


15. Southern California Edison Co. 
v. Industrial Accident Commission, 
280 P. 697, 208 Cal. 159; Favor’s Case, 
153 N.E. 542, 257 Mass. 267. 


{a] Sufficient facts for jurisdic- 
tion.— Whether the commission had 
sufficient facts to give it jurisdiction 
is the sole question presented in cer- 
tiorari by the employer to review an 
order allowing claimant reasonable 
medical expenses. Southern Califor- 
nia Edison Co. y. Industrial Accident 
Commission, 280 P. 679, 208 Cal. 159. 


16. Gildersleeve vy. Industrial Ac- 
cident Commission, (Cal.) 295 P. 1033. 


17. Covey v. Honiss Oyster House, 
167 A. 807, 117 Conn. 282. 


18. Continental Inv. Co. v. Garch- 
er, 264 2b. Zon oo COlOssaco: 


19. Cambria Coal Co. v. Daugh- 
erty, 33 S.W.(2d) 71, 161 Tenn. 457. 


20. Heinzelman v. Board of Com’rs 
of Port of New Orleans, 88 So. 798, 
149 La. 215. 


21. Great American Indemnity Co. 
v. McElyea, (Tex.Civ.App.) 57 S.W. 
(2d) 966; AXtna Life Ins. Co, v. Cul- 
yoncuse, (Tex.Civ.App.) 10 S.W.(2d) 


22. Texas Employers’ Ins. Ass’n v. 
Bradshaw, (Tex.Civ.App.) 27 S.w. 
(2d) 314. ‘ 


23. Lumbermen’s Reciprocal Ass’n 
v. Wilmoth, (Tex.Commn.App.) 12 S. 
W.(2d) 972, [mod (Civ.App.) 1 S.W. 
(2d) 415]. 


Yi Fulton, (Tex.Civ.App.) 55 S.W.(2d) 


25. Commercial Casualty Ins. Co. 
v. Hilton, supra. ~ 


26. Commercial Casualty Ins. Co. 
v. Hilton, supra. 


27. Security. Union Casualty Co. 
v. Peer Oil Corporation, (Tex.Civ. 
App.) 1 S.W.(2d) 1109. 


28. Consolidated Underwriters v. 
Breedlove, (Tex.Civ.App.) 273 S.W. 
325 [conforming to answer to certi- 
fied questions (Commn.App.) 265 S. 
W. 128, 114 Tex. 172]. 


[a] Pleading.—(1) In an injured 
employee’s action tnder the Work- 
men’s Compensation Law, a petition 
which does not allege that there was 
a failure to furnish reasonable medi- 
cal aid when needed, or within a rea- 
sonable time after notice of the in- 
jury, nor that the doctor’s charges: 
therefor are reasonable, does not 
state a cause of action for the recoy- 
ery of such charges. Home Life & 
Accident Co. v. Jordan, (Tex.Civ.App.) 
231 S.W. 802. (2) Failure to plead 
that medical services and supplies 
were furnished an employee during 
the first four weeks after injury pre- 
cluded recovery therefor. Indemnity 
Ins. Co. of North America vy. Garsee, 
(Tex.Civ.App.) 54 S.W.(2d) 817. 


29. Commercial Casualty Ins. Co. 
v. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120 (employer not requesting jury 
issue regarding discounting of com- 
pensation award for hospital and 
medical expenses, for present pay- 
ment, and not objecting to issue sub- 
mitted whereunder jury found speci- 
fied sum as reasonable for present 
payment, waived question of proper 
discount for present payment). 


30. Industrial Commission of Ohio. 
v. Rogers, 171 N.E. 35, 122 Ohio St. 
134, 70 A.L.R. 1244 [aff 170 N.E. 600,. 
34 Ohio App. 196]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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under the Compensation Act is not allowed, in an 
action to set aside the award of the compensation 


WORKMEN’S COMPENSATION ACTS 


| board.?! 


[71 C.J.] 793 


XIV. AMOUNT AND PERIOD OF COMPENSATION FOR DISABILITY OR DEATH 


[§ 517] A. Basis for Determination of Amount*! 


—1l1. In General—a. General Rules. 


cover under a compensation act is purely statu- 
tory,? and the amount of compensation must be de- 
termined pursuant to the terms of the statute® and 
not by the damages provable as in an action at law.* 
With the exception of certain specific provisions for 
nurse hire and medical and funeral expenses,°® the 
amount of compensation, between maximum and min- 


31. Texas Employers’ Ins. Ass’n v. 
AYilson, (Tex.Civ.App.) 21 S.W.(2d) 
ORE 


1. Amount as affected by failure 
to give notice see infra § 602. 


2. Hill v. Kerens-Donnewald Coal 
Co., 210 Ill.App. 560; Erickson_v. 
Preuss, 119 N.E. 555, 556, 223 NY. 
365; Lumbermen’s Reciprocal Ass’n 


v. Ryan, (Tex.Civ.App.) 299 S.W. 701. 


“The entire matter of awards un- 
der the Workmen’s Compensation 
Law is committed to legislative dis- 
cretion.” Erickson v. Preuss, supra, 


{a] Rule applied.—Where the act 
does not provide for recovery for fail- 
ure to furnish a physician, the ad- 
ministrator of the estate of a de- 
ceased employee cannot recover un- 
der the act. for death due to the al- 
leged failure to furnish a physician 
for the entire period of disability of 
the employee, regardless of the length 
of the disability before death. Hill 
v. Kerens-Donnewald Coal Co., 210 
TllL.App. 560: 


[b] Nature of compensation.—The 
compensation payable under the act 
is in the nature of compensation for 
pecuniary loss from the death of a 
person supporting claimant, and there 
is no substantial difference between 
claims for ‘“‘compensation” and for 
‘lost services.’’ Maryland Casualty 
Go: v. Bartlett; 142 S.Ei 189, 37-Ga. 
ADD! ait. 


[ec] _Dependent’s right to receive 
compensation awarded continues 
throughout the time provided if he 
survives, unless the right is termi- 
nated by an occurrence provided for 
in the statute. Studebaker Corpora- 
tion v. Anderson, (Ind.App.) 183 N. 


HB. 408 
3. Ill.—Valier Coal Co. v. Indus- 
Miege foe eke 149 N.E. 805, 319 


La.—Thibeau v. Dutton & Mercer, 
136 So. 186, 17 La.App. 338. 


Mich.—Richards v. Rogers Boiler 
& Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev 226 N.W. 871, 248 Mich. 155]; 
McMullen v. Gavette Const. Co., 166 
N.W. 1019, 200 Mich. 203. 


Neb.—Johnson Vv. David Cole 
Seen Co., 192 N.W. 127, 109 Neb. 
07. 


S.D.—Freese v. John Morrell & Co., 
237 N.W. 886, 58 S.D. 634, 


[a] Mistake in statute-—Under a 
statute providing for compensation 
at sixty per cent of the average week- 
ly wage, and providing for computa- 
tion by a formula omitting a decimal 
point before the sixty, where the em- 
ployee when injured was paid four 
dollars daily his compensation is prop- 
erly determined by multiplying four 


The right to re- | pendent on the 


penses.*® 


dollars by three hundred by sixty 
per cent and dividing the product by 
fifty-two, as the court will deem the 
decimal point added. Morrison-Mer- 
rill & Co. v. Industrial Commission of 
Utah, (Utah) 18 P.(2d) 295. 


[b] Amendment by implication.— 
A statute entitled “An act concerning 
workmen’s compensation” and relat- 
ing to the amount of workmen’s com- 
pensation is to be administered by the 
industrial board as though the title 
stated that it amended the original 
act. Insland Steel Co. v. Flannery, 
163 N.E. 841, 88 Ind.App. 347. 


[ec] Statute relating to procedure 
for changing compensation by reason 
of change of circumstances does not 
enlarge or alter compensatory rights 
fixed by another statute. Foster v. 
Department of Labor and Industries, 
296 BP. 148, 161 Wash. 54, 73 A.L.R. 
1012. 


{d] Workmen’s compensation act 
is to be construed liberally for the 
protection of the employee with ref- 
erence to payments for disability, and 
the commission is restricted as to the 
amount of the weekly allowances 
only by the statutory maximum, re- 
gardless of the aggregate amount 
awarded. Hmployers’ Mut. Ins. Co. 
v. Industrial Commission of Colora- 
do, 176 P. 314, 65 Colo. 283. 


4. Duart v. Simmons, 121 N.E. 10, 
231 Mass. 313, 319 [error dism 40 S. 
Ct. 342, 251 U.S. 547, 64 L.Ed. 408]; 
Thomas v. Morton Salt Co., 242 N.W. 
235, 258 Mich. 231 [supplementing 235 
N.W. 846, 253 Mich. 618, cert den 52 


S.Ct. 8, 284 U.S. 619, 76 L.Ed. 528]; 


MeMullen vy. Garette Construction Co., 
166 N.W. 1019, 200 Mich. 203; Brod- 
erick v. Industrial Commission, 224 
P. 876, 63 Utah 210, 


“The word ‘compensation’ in the 
connection in which it is used in the 
act, means the money relief afforded 
according to the scale established 
and for the persons designated by the 
act, and not the compensatory -dam- 
ages recoverable in an action at law 
for a wrong done or contract broken.” 
Duart v. Simmons, supra. 


“It may be conceded that the Leg- 
islature has not unlimited power to 
incorporate provisions into the Work- 
men's Compensation Law, even 
though its acceptance is. optional. 
Its terms must bear a relation to 
compensation for injuries sustained 
in the employment. But the act isa 
departure from the common law, and 
the rules and theories of the common 
law cannot be made the test of meas- 
urement of damages under it. ‘The 
act does not purport to be justly com- 
pensatory under common-law rules. 
No sum is allowed for pain and suf- 
fering. Generally, conipensation is 
based upon wages and period of dis- 


for the protection of the employee.® 
jury” as used in the compensation acts has been held 


imum limits, is by the statutes generally made de- 


earnings of the employee,® or in 


some cases of partial disability on the impairment 
of his earning capacity.* 
der some statutes, be allowed in addition to compen- 
sation for loss of time and medical and hospital ex- 
The statutes are to be construed liberally 


General damages may, un- 


The term “in- 


ability. But minimum and maximum 
awards are provided, regardless of 
wages, character of injury, or length 
of disability’ As to some specific 
injuries, specific compensation is al- 
lowed, regardless of other factors. 
In case of death, the employer’s lia- 
bility varies with dependency. In 
fine, no rule of thumb governs the 
amount of compensation, but the 
method of measuring it, aS well as 
the amount, varies with conditions.” 
Thomas y. Morton Salt Co., supra. 


“Workmen’s compensation acts are 
not intended to fully compensate an 
employee for his loss’ of time and di- 
mimished earnings both past and fu- 
ture, nor to compensate him for the 
pain and suffering incident to the 
injury. The common law action is 
based on some wrongful act of com- 
mission or omission on the part of 
the employer, and the employee as- 
sumes all the risks of injury except 
such as arise out of the negligence 
of the employer, while under the 
workmen’s compensation acts the em- 
ployee assumes no risks whatever, 
and hence his compensation in case 
of injury is based upon some arbi- 
trary statutory regulations, In 
view that injuries which arise in the 
course of the employment must be 
compensated by the industries in 
which they occur and that the indus- 
tries must assume all the risks of in- 
jury and must provide all the means 
of maintaining the injured employee 
and his dependents, some arbitrary 
regulations through which these re- 
sults may best be accomplished are 
inevitable. Those regulations are 
found in the statutes and are intend- 
ed to prevent injustice to the employ- 
er, and employee, and to the public 
which must ultimately bear the large 
share of the burdens which are inci- 
dent to our industrial activities. A 
proceeding before the Industrial Com- 
mission is therefore in no sense an 
action for damages, and, in view of 
that, old notions respecting the risks 
or measure of damages must be en- 
tirely disregarded.” Broderick vy. In- 
dustrial Commission, 224 P. 876, 880, 
63 Utah 210. 


Distinction between compensation 
and damages generally see supra § 6. 


5. See supra § 501. 
6. See infra § 520. 
7 See infra § 534. 


Necessity of impairment 
capacity see infra § 541. 


8. Leopold v. Wile, (N.S. [ 
3 Dom.L.R. 445 Ce eh a 


9. Cal.—Massachusetts 
etc., Co. v. Pillsbury, 
Cal. 767. 


Colo.—Employers’ Mut. Ins. Co. vy. 
Industrial Commission of Colorado, 


of earning 


Bonding, 
151 P. 419, 170 
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to mean ineapacity.1° Where the commission has 
jurisdiction when the injury occurs within the 
state,‘ the compensation to be awarded is that pro- 
vided by the law of the state where the injury oe- 
curred, and not that of some other jurisdiction.1? 
Where a compensation act clearly distinguishes be- 
tween “compensation” and “benefits,” applying the 
former term to payments for injuries and the latter 
to payments for death, a provision, in such an act, 
for the basis for determination of the payment of 
benefits does not apply to an award for compensa- 
tion.18 


[§ 518] b. Disfigurement.1* Under some statutes 
provision is made for compensation for disfigure- 
ment*® which may be awarded in spite of the facet 
that the earning capacity of claimant is not dimin- 
ished or impaired.1® In the case of awards for per- 
manent disfigurement not resulting in actual inca- 
pacity, the statutes recognize the impracticability of 
measuring compensation in the usual way, and sub- 


176 P. 314, 65 Colo. 283. 
Mass.—In re Meley, 106 N.E. 559, 
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« discretion of the court or the commission.!* 


13. Criso v. Edgewater Sawmills 
Co., 191 N.Y.S. 316, 198.App.Div. 458; 
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ject to fixed limitations it may be governed by ae 

is- 
figurement must be serious in order that compensa- 
tion may be allowed therefor.18 The fact that the 
injury ineapacitates the employee long enough to 
permit him to recover compensation for temporary 
disability will not prevent him from recovering also 
for disfigurement, under an act allowing compensa- 
tion for disfigurement,!® and concurrent awards for 
disfigurement and diminished earning power may 
be made,?° but it should clearly appear that the 
award for disfigurement does not include anything 
for diminished earning power.*! . Although there is 
authority to the contrary,?? it has been held that 
one receiving a single injury which disables and dis- 
figures him cannot, where he receivés compensation 
for the disability, receive compensation for the 
disfigurement ;?° but where he receives two injuries, 
one of which disables and the other of which disfig- 
ures him, he is entitled to compensation for the dis- 
ability and the disfigurement.?* It is also held that 


_ 18. Odom vy. Atlantic Oil Produc- 
ing Co., 110 So. 754, 162 La. 556; 


219 Mass. 136. 


Minn.—State v. Blue Earth County 
Dist.Ct. 158 N.W. 700, 133 Minn. 439. 


N.J.—Nitram Co. y. Creagh, 86 A. 
435, 84 N.J.Law 243. 


N.Y.—In re Petrie, 109 N.E. 549, 215 
INDY: 335; 


Tex.—Texas Employers’ Ins. Ass’n 
v. Clark, (Civ.App.) 23 S.W.(2d) 405. 


[a] Reason for rule.—‘“It is op- 
tional with the master and servant 
whether the employment shall be 
under section 2 of the act or not. 
It is a matter of common knowledge 
that in this regard the person who 
seeks work is rather at a disadvan- 
tage, for unless he is willing to ac- 
cept employment under section 2 of 
the act he will have very small op- 
portunity to obtain any. When, 
therefore, the contract of employ- 
ment is entered into under section 2 
of the act, there is no legal reason 
why the master who had the option 
to enter into the same, should be 
relieved from the plain provisions of 
the statutory contract, when occasion 
for their enforcement arises.” Ni- 
tram Co. v. Creagh, 86 A. 425, 84 N.J. 
Law 243, 245. 


{b] Absurd interpretation.—‘“‘A 
liberal interpretation should not go 
to the extent of becoming an absurd 
interpretation.’’ Mockler vy. Hawkes, 
158 N.Y.S. 759, 173 App.Div. 333, 335. 


[c] Rule applied.—Period of pay- 
ments to injured employee is usually 
determined on testimony of physi- 
cians as to probable cause of injury, 
but when physicians’ testimony is in- 
decisive determination should be for 
employee. Sykes v. Republic Coal 
Co., 22 P.(2d) 157, 94 Mont. 239. 


Liberal construction generally see 
supra § 65. 

10. Michna v. Collins Co., 164 A. 
502, 116 Conn. 193, 86 A.L.R. 520; Rou- 
su v. Collins Co., 157 A. 264, 114 Conn. 
24, 


11. See supra § 47. 


12. Associated Indemnity Corpo- 
ration v. Landers, 14 P.(2d) 950, 159 
Okl. 190. 


Conflict of laws generally see su- 
pra §§ 46-48. 


Di Cicco v. Indiistrial Commission of 
Ohio, 11 Ohio App. 271. 


14. Disfigurement as injury see su- 
pra § 387. 


15. See statutory provisions. 
Compensable see supra § 387. 


16. I1l.—Frank W. Williams Co. v. 
Industrial Commission, 135 N.E. 758, 
303 Ill. 352. 


Kan.—Beal vy. El Dorado Refining 
Co., 296 P. 728, 182 Kan. 666. 


N.Y.—Erickson y. Preuss, 119 N.E. 
555, 223 N.Y. 365. 


Okl.—Grimes Gasoline Co. v. 
lor, 4 P.(2d) 688, 152 Okl. 256. 


Pa.—Simon y. Maryland Battery 
Service Co., 120 A. 469, 276 Pa. 4738. 


Utah.—Amalgamated Sugar Co. v. 
Industrial Commission, 286 P. 959, 75 
Utah 556. 


17. Stevenson v. Illinois Watch 
Case Co., 186 Ill.App. 418; Erickson v. 
Preuss, 119 N.E.. 555, 223 N.Y. 365; 
Strovinsky v. Lytle Coal Co., 15 Pa. 
Dist.&Co. 810; Leopold v. Wile, (N.S.) 
[1930] 3 Dom.L.R. 445 (considered in 
allowance of general damages by 
court). 


[a] Awards held proper.—(1) <A 
finding that an injury resulted in the 
loss of eleven teeth and a portion of 
the jawbone, which left in perma- 
nent form certain scars, sustains an 
award of one thousand dollars under 
Workmen’s Compensation Act (1915) 
art 2 § 6, as amended by L. (1919) ¢ 
14 § 9 subd 3, for permanent disfig- 
urement of the head. Bell Oil & Gas 
Co. v. State Industrial Commission, 
211 P. 1042, 88 Okl. 98. (2) A com- 
pensation award of two hundred dol- 
lars for the Joss of two front teeth 
and the breaking of two other front 
teeth is proper. John E. Mabee, Inc., 
v. Anthony, 8 P.(2d) 22, 155 Okl. 35, 
80 A.L.R. 968. 


[b] In Louisiana an employee suf- 
fering partial amputation of an ear 
from injury can recover for disfigure- 
ment, the court having discretion to 
fix the amount but not the period 
during which compensation is to be 
paid. Jones v. General Accident Fire 
o Life Assur. Corporation, 1 La.App, 


Tay- 


Gill v. Gullet Gin Co., (La.App.) 147 
Son 5h?, 


19. Watters v. P. E. Kroehler Mfg. 
Co., 187 TIll.App. 548; Erickson v. 
Preuss, 119 N.E. 555,223 N.Y., 365. 


20. Erickson vy. Preuss, supra. 
21. Erickson y. Preuss, supra. 


22. Ford Motor Co. v. Farmer, 293 
P..191, 146 Okl. 9; Comar Oil Co. v. 
Sibley, 261 P. 926, 128 Okl. 156; Ar- 
row Gasoline Co. v. Holloway, 254 
P. 98, 122 Okl. 257. 


[a] Not double compensation.— 
An award may be made for temporary 
disability and for serious permanent 
disfigurement caused by the same in- 
jury, without constituting ‘double 
compensation.” Ford Motor Co. v. 
Farmer, 293 P. 191, 146 Okl. 9; Comar 
we Co. v. Sibley, 261 P. 926, 128 Okl. 


23. Chicago Home for the Friend- 
less v. Industrial Commission, 130 N. 
E. 756, 297 Ill. 301; International 
Coal & Mining Co. v. Industrial Com- 
mission, 127 N.E. 708, 293 Ill. 524, 10° 
A.L.R. 1010; Smith-Lohr Coal Mining 
Co. v. Industrial Commission, 126 N. 
E. 164, 291 Int. 355; Stubbs v. Indus- 
trial Board, 117 N.E. 419, 280 Ill. 208; 
Indiana Central Coal Co. v. Meek, 177 
N.E. 332, 93 Ind.App. 9 [overr Indi- 
ana Limestone Co. y. Stockton, 163 
N.E. 27, 88 Ind.App. 22 (decided prior 
to amendment of the statute by Acts 
[1929] p 537)]; Moffet v. Crusaders 
Oil Producing Co., 3 La.App. 696. 


[a] Illustrations.—(1) Where a 
woman employee had her hand crush- 
ed in the mangle of the laundry where 
she worked, and from the injury de- 
veloped tetanus, which disfigured her, 
having been paid compensation for 
the loss of her hand and from tempo- 
rary disability from sickness, she is 
not entitled to further compensation 
for the disfigurement. Chicago Home 
for the Friendless v. Industrial Com- 
mission, 130 N.E. 756, 297 Tll. 301. 
(2) An industrial board’s award for 
disfigurement is invalid where based 
partly on permanent disabilities suf- 
fered by claimant. Stubbs v. Indus- 
trial Board, 117 N.E. 419, 280 Ill. 208. 


24. Chicago Home for the Friend- 
less v. Industrial Commission, 130 N. 
E. 756, 297 Ill. 301; International Coal 
& Mining Co. vy. Industrial Commis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no award for disfigurement can be made in cases of 
permanent total disability?® nor in connection with 
-an award under an “other eases” paragraph in a 
schedule of injuries in the statute where the eompen- 
sation under such paragraph covers all loss of earn- 
ing capacity,?® but it may be made in connection 
with an award for scheduled injuries resulting in 
partial incapacity?? or for temporary total disabil- 
ity,?® although as to this the contrary has been held 
where the maximum compensation has been re- 
eeived.2® Where compensation for disfigurement 
must not be in addition to other compensation, an 
award for total disability ineluding disfigurement 
eannot exceed the maximum provided for total dis- 
ability.2° Where compensation for disfigurement is 
allowed, an agreement between the employer and 
employee for compensation for lost time because of 
the injury in no way affects the employee’s right to 
eompensation for the disfigurement.*+ Where the 
evidence justifies it, the maximum compensation may 
be awarded.°*?, When the act provides for a per- 
centage of wages for a number of weeks and estab- 
lishes a maximum award, such need not be given but 
must be such as the evidence justifies,#* and need 
not be for the full number of weeks provided,®* but 
it has been held that discretion extends only to the 
percentage of wages and not to the number of 
weeks.*®> A previously existing malformation of the 
jaw, which produced no noticeable disfigurement, 
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should not be considered in determining the com- 
pensation to be awarded for disfigurement.** Pro-_ 
visions for compensation have been held not to ap- 
ply to injuries producing disability where the pro- 
vision for disfigurement is expressly limited to cases 
not compensable under other provisions compensat- 
ing disability.37 An amendment to a schedule of 
injuries to provide compensation for disfigurement of 
the face or head has been held to add a new class 
or subdivision of permanent injury to those already 
compensable under the schedule®® and is cumulative 
in effect so that compensation may be had both for 
disfigurement and for a specific injury received in 
the same accident.2® Where the compensation is to 
be such as is reasonable in proportion to the amounts 
provided for specific disabilities by the schedule, 
reference should be made to such provisions in fixing 
the compensation in a particular case.*° 


[§ 519] c. Pain and Suffering.41 Except as it 
may be allowed by statute,*? it is held that pain and 
suffering as such are not to be considered in deter- 
mining compensation to be awarded under the acts,** 
although where the injury is accompanied by pain 
and suffering of such severity or frequent occurrence 
as to interfere with the employee’s ability to pursue 
his calling it may be considered.4# Where an allow- 
ance for pain and suffering can be made, an allow- 
ance therefor, together with an allowance for the 


sion, 127 N.E. 703, 293 Ill. 524, 10 A. 
L.R. 1010; Wells Bros. Co. v. Indus- 
trial Commission, 121 N.E. 256, 285 
Tll, 647. See Kannenberg v. Deere & 
Mansur Co., 203 Ill.App. 607 (allow- 
ing recovery for disability and disfig- 
urement). 


[a] Illustration.—Award of com- 
pensation for disfigurement of face 
and hands does not preclude the 
awarding of compensation for loss of 
eyes and arms. International Coal 
& Mining Co. v. Industrial Commis- 
sion, 127 N.E. 703, 293 Ill. 524, 10 A. 
L.R. 1010. 


25. Freeland v. Endicott Forging 
& Mfg. Co., 253 N.Y.S. 597, 233 App. 
Div. 440; Clark v. Hayes, 202 N.Y.S. 
453, 207 App.Div. 560 [aff 144 N.E. 
888, 238 N.Y. 553]. 


26. Freeland y. Endicott Forging 
& Mfg. Co., 253 N.Y.S. 597, 233 App. 
Div. 440. 


[a] Reason for rule-——The burden 
of an award must be reasonable, and 
it would not be where it is in addition 
to one providing ‘‘compensation for 
loss of earning capacity.’’ Freeland 
v. Endicott Forging & Mfg. Co., 253 
N.Y.S. 597, 2383 App.Div. 440. 


27. Beal v. El Dorado Refining Co., 
296 P. 723, 182 Kan. 666; Freeland v. 
Endicott Forging & Mfg. Co., 253 N. 
Y.S. 597, 233 App.Div. 440; Seneca 
Coal Co. v. Carter, 205 P. 495, 85 Okl. 
230; Sustar v. Penn Smokeless Coal 
Co., 85 Pa.Super. 531 [aff 132 A. 345, 
285 Pa. 395]; Vonot v. Hudson Coal 
Co., 182 A. 347, 285 Pa. 385. 


[a] Rule applied.—(1) The state 
industrial commission may award an 
injured employee compensation for a 
permanent disfigurement of the face, 
although he had been awarded com- 
pensation for the loss of an eye. 
Seneca Coal Co. v. Carter, 205 P. 495, 
85 Okl. 220. (2) Where an injured 
employee has been awarded compen- 
sation for specific injuries, such as 
the loss of an eye, the state industrial 

, 


: 


commission, in awarding compensa- 
tion for a permanent disfigurement 
of the face, must consider to what 
extent the loss of the eye has con- 
tributed to the disfigurement in de- 
termining the proper amount to be 
awarded. Seneca Coal Co. v. Carter, 
supra (an injured employee compen- 
sated for a specific injury is not en- 
titled to compensation again for such 
injury as constituting a part of a per- 
manent disfigurement). 


28. Slater Bros. Turnbuckle & 
Derrick Co. v. Felton, 294 P. 96, 147 
Okl. 28; Ford Motor Co. v. Farmer, 
293 P. 191, 146 Okl. 9; Comar Oil Co. 
v. Sibley, 261 P. 926, 128 Okl. 156; 
Arrow Gasoline Co. v. Holloway, 254 
P. 98, 122 Okl. 257; Hartford Acci- 
dent & Indemnity Co. v. State Indus- 
ta Commission, 209 P. 775, 87 Okl. 
180. 


29. Helitski v. Glen Alden Coal 
Co., 93 Pa.Super. 225; Baffi v. Lehigh 
Valley Coal Co., 87 Pa.Super. 579. 


[a] Tllustration.—Claimant, hav- 
ing received maximum compensation 
for total disability after loss of both 
eyes, cannot recover additional com- 
pensation for disfigurement of head 
and face. Baffi v. Lehigh Valley Coal 
Co., 87 Pa.Super. 579. 


30. Oklahoma Natural Gas Corpo- 
ration v. Smith, 296 P. 454, 147 Okl. 
221; Federal Mining & Smelting Co. 
v. Warman, 292 P. 865, 145 Okl. 281. 


31. Branham v, Carter Oil Co., 209 
P. 400, 87 Okl. 80, 


32. Wallace v. Natural Gas & Fuel 
Corporation, 8 La.App. 614; Alexan- 
der y. Latimer, 5 La.App. 41. 


33. Walsh v. Glen Alden Coal Co., 
99 Pa.Super. 58. 


34. Simon v. Maryland Battery 
Service Co., 120 A. 469, 276 Pa. 473; 
Walsh v. Glen Alden Coal Co., 99 Pa. 
Super. 58. 


35. Grigsby v. Texas Co., 130 So. 
871, 14 La.App. 689; Smith v. L. H. 


Gilmer Co. of Louisiana, 123 So, 451, 
11 La.App. 336. 


36. McBride v. Natural Gas & Fuel 
Corporation, 119 So. 722, 9 La.App. 
513 (allowance of maximum weekly 
compensation for facial disfigurement 
and loss of teeth was not error). 


387. Flowers vy. Williams-Rieves 
Lumber Co., 5 La.App. 49. 


38. Sustar v. Penn Smokeless Coal 
Co., 85 Pa.Super. 531. 


39. Sustar v. Penn Smokeless Coal 
Co., supra. 


40. Dickson v. U. S. Sheet & Win- 
dow Glass Co., 3 La.App. 83. 


41. Pain as injury see supra § 388. 
42. ‘See statutory provisions. 


43. Marsh y. Industrial Accident 
Commission of California, (Cal.) 18 
P.(2d) 933, 86 A.L.R. 568; Jirout v. 
Gebelein, 121 A. 881, 142 Md. 692; 
Thomas v. Morton Salt Co., 242 N.W. 
235, 258 Mich. 231 [supplementing 235 
N.W. 846, 253 Mich. 613 (cert den 52 
S.Ct. 8, 284 U.S. 619, 76 L.Ed. 528)]; 
Blust v. Sisters of Mercy, 239 N.W. 
401, 256 Mich. 1; Zimmer v. Casey, 
146 A, 130, 296 Pa. 529. 


[a] Rule applied.i—A workman 
paid compensation during his disabil- 
ity and returning to work at his full 
regular wage is not entitled to addi- 
tional compensation after he returned 
to work, on the theory that he per- 
formed work with discomfort and 
pain. Welden v. Edgar Zinc Co., 283 
P. 618, 129 Kan. 422 -[adhering to 
275 P. 151,.127 Kan. 870]. 


44. Fidelity & Casualty Co. of New 
York vy. Industrial Accident Commis- 
sion of California, 228 P. 346, 67 Cal. 
App. 643; Jirout v. Gebelein, 121 A. 
831, 142 Md. 692. 


Inability to work without pain or 
suffering as constituting total dis- 
ability see infra § 538. 


Pain and suffering as excuse for 
not accepting work see infra § 560. 
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injury to the organ, is not a double allowance.*5 


{[§ 520] 2. Earnings or Wages—a. In General. 
Compensation statutes in various jurisdictions dif- 
fer on what shall be the basis for the determination 
of compensation, some providing that the earnings 
of the employee in the particular employment at 
the time of the injury are to be taken as the basis,*® 
while others make the average earnings the basis.*7 
Where the earnings of the employee are the basis 
for compensation, the actual earnings*® received at 
the time of the injury*® are contemplated, not the 
average wage? nor a wage subsequently given by 
the employer out of sympathy;°! and a provision 
in such a statute that the weekly wage of one whose 
rate of wages is fixed by his output shall be six times 
his average daily wage does not apply where the 
employee received a fixed wage per day.®2 Where 
the compensation is based on earnings, it has been 
held to be immaterial that the wages of the employee 
at the time of the injury are unusually high.®* 
Where there is no weekly rate of wages but the 
payment is by the hour while employed, the weekly 
rate may be estimated on a basis of the number of, 
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hours in a regular working week.54 Where the act. 
provides that the term “wages” shall mean the daily 


_rate of pay for the services of the employee under | 


the contract of hire, compensation is based on such 
wages and not on what is actually received;°* but, 
while based on the daily rate of pay, the length of 
time the compensation runs is by the week so that 
the aggregate of the daily wages for a week is the 
basis for determining the weekly amount of compen- 
sation.°® While the basis is generally a six-day 
week,°? even though the employee was employed for 
a shorter period,®® it may be a seven-day week where 
he is actually employed to work seven days.°® Where 
the daily wage is the basis, compensation for one who 
works but a few days a week is based on his daily 
wage multiplied by the number of days worked.°° 
Under a statute providing, compensation on the ba- 
sis of wages, and providing that they shall, in cer- 
tain cases, be calculated by multiplying the average 
daily wage by a specified number of days and frac- 
tions thereof to determine the weekly wage, it has 
been held that the compensation board might pro- 
vide by rule for deduction of days the employee 


gould. not work through no fault of his own.¢4 Where 


45. Fidelity & Casualty Co. of 
New York v. Industrial Accident Com- 
mission of California, 228 P. 346, 67 
Cal.App. 643. 


46. See statutory provisions. 


[a] In Nebraska, where the in- 
jured employee had worked on a week- 
ly salary basis and less than a month 
before the injuries was changed to 
an hourly basis, earnings during as 
much of the preceding: six months as 
the employee worked in the same 
character of employment constitutes 
the basis for determining weekly 
wage. Mutchie v. M. L. Rawlings 
Ice Co., 240 N.W. 267, 122 Neb. 297. 


[b] In Nova Scotia, where a mem- 
ber of a fishing crew receives share 
of proceeds of venture for his servic- 
es, the compensation act fixes wages 
at seven hundred and eighty dollars 
per year. Maritime Fish Corp. v. 
Cohoon, [1930] 1 Dom.1.,R. 809. 


47. See infra §§ 521, 522. 

48. State v. Sibley County, Dist. 
Ct., 151 N.W. 182, 128 Minn. 486. 

49. Wright v. Louisiana Ice & 


Utilities Co., 138 So. 450, 19 La.App. 
173; Smolenski v. Eastern Coal Dock 
Co., 93 A. 85, 87 N.J.Law 26 [aff 95 
A. 1079, 88 N.J.Law 387]; Birming- 
ham v. Lehigh, ete., Coal Co., (N.J. 
Sup.) 95 A. 242. 


[a] Piece worker.—-Where a peti- 
tioner under the workmen’s compen- 
sation act (P. L. [1911] p 134) had at 
the time of the injury worked only 
part of one day for the employer, 
was to be paid by the piece, and had 
earned one dollar and sixty cents up 
to eleven A. M., it might properly be 
found that he was earning at the 
rate of four dollars per day. Schaef- 
fer v. De Grottola, 89 A. 921, 85 N.J. 
Law 444. ° 


50. Davidheiser v. Hay Foundry, 
etc., Works, 94 A, 309, 87 N.J.Law 688. 


51. Parker v. Weber-King Mfg. 
Co., 139 So. 660, 19 La.App. 177. 


52. Conners v. Public Service Elec- 
tric Co., 97 A. 792, 6&9 N.J.Law 99. 


53. Huyett v. Pennsylvania R. Co., 
92 A. 58, 86 N.J.Law 683, 684. 


“The only other point suggested is 
that the trial judge allowed compen- 
sation based on the wages which the 
decedent was receiving at the time 
of the accident. These wages were 
somewhat greater than he had pre- 
viously been receiving. Section 2, 
paragraph 11, a and b expressly pro- 
vides that the compensation for tem- 
porary disability and for disability, 
total in character and permanent in 
quality, shall be fifty per centum of 
the wages received at the time of 
injury. Subdivision c bases the com- 
pensation on daily wages, while para- 
graph 12 speaks only of wages of de- 
ceased. But we think this must 
mean wages at the time of injury. 
This may, indeed, result in injustice 
to the employer when the employee is 
paid by the piece and his earnings 
are unusually high at the time of in- 
jury, and in injustice to the employee 
when his earnings are unusually low. 
That, however, is a defect that the 


legislature may correct.” Huyett v. 
Pennsylvania R. Co., supra. 
54. Smolenski vy. Eastern Coal 


Dock Co., 93 A. 85, 87 N.J.Law 26, 28 
[aff 95 A. 1079, 88 N.J.Law 387]. 

“We think that in an employment 
and a community where the regular 
working week was six days of ten 
hours each and the workman was 
paid twenty-five cents an hour the 
natural conclusion of most men, if 
they tried to reduce the hourly rate 
to a weekly rate, would be that the 
weekly rate was $15. The truth is 
there is no weekly rate, but we are 
forced by the statute to fix one in 
order to determine the compensation 
to which the workman or his depend- 
ents are entitled. Under this compul- 
sion we can think of no better meth- 
od.’’ Smolenski v. Eastern Coal Dock 
Co., supra. 


55. Rylander v. T. Smith & Sons, 
(App.) 145 So. 64 [aff 149 So. 434, 177 
La. 716]; Boudreaux vy. Rossen, 139 
So. 706, 19 La.App. 188; Merizel v. 
Southern Stevedoring Co., 7 La.App. 
703; Smith v. Butler, 7 La.App. 338: 
Wilson v. Louisiana Central Lumber 
Co., 3 La.App. 425; Smolenski v. Eiast- 
ern Coal Dock Co., 93 A. 85, 87 N.J. 
Law 26, 28 [aff 95 A. 1079, 88 N.J. 
Law 387]. 


[a] Compensation: for injury of 
intermittently employed longshore- 
man is properly based on his daily 
rate of pay, not average weekly earn- 
ings. Rylander v. T. Smith & Sons, 
145 So. 64 [aff 149 So. 434, 177 La. 
716]; Chatman v. Compania De Nay- 
egacao, Lloyd Brasileiro, 140 So. 141, 
19 La.App. 616. 


56. Armstrong v. Lamar Lumber 
Co., 141 So. 805, 19 La.App. 816. See 
Bennett v. Fertig, 162 «A. 95, 10 N.J. 
Misc. 1021 [aff 166 A. 116, 110 N.J. 
Law 510] (where the injured em- 
ployee had worked two days a week 
at one dollar and fifty cents a day, 
the weekly wage was determined by 
multiplying one dollar and fifty cents 
by five). 

57. Russo v. Southern Kraft Cor- 
poration, (La.App.) 144 So. 764; King 
v. American Tank & Equipment Cor- 
poration, (La.App.) 144 So. 283; Felts 
v. Singletary, (La.App.) 1438 So. 68. 


58. King v. American Tank & 


Equipment Corporation, (La.App.) 
144 So. 283. 
59. King -v. American Tank & 


Equipment Corporation, supra; Col- 
quette v. Louisiana Central Lumber 
Co., 119 So. 714, 11 La.App. 140. 


60. Felts v. Singletary, (La.App.) 
143 So. 68; Danzy v. Crowell & Spen- 
cer Lumber Co., 134 So. 267, 16 La. 
App. 300. 


61. Jensen y, Atlantic Refining Co., 
105 A. 545, 262 Pa. 374. 


[a] MIllustrations.—(1) In comput- 
ing the number of working days to 
determine a workman’s average daily 
earnings during six months preceding 
an accident under a rule of the work- 
men’s compensation board providing 
that “days employee was prevented 
from working through no fault of ‘his 
own” should be deducted, the days 
during which work was suspended on 
account of a labor dispute, together 
with Sundays and holidays during 
such six months, should be deducted. 
Rakie v. Jefferson & Clearfield Coal & 
Iron Co., 105 A. 688, 262 Pa. 444. (2) 
Where an employee was injured after 
employment for thirty-eight calen- 
dar days, during which there were six 
Sundays, two holidays, and six half 
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there is no daily wage paid the employee, his com- 
pensation may be determined by computing his av- 
Where the: act 
“wages” the basis of compensation and the contract 
does not contemplate nor provide for wages, and 
there is no way in which wages can be computed, 
compensation cannot be awarded.** 
a piece worker, determination of the daily wage de- 
pends upon the particular facts in each case,°* and 
may, in some cases, be gauged by the wages paid 


erage weekly earnings.®? 


one doing similar work.®® 


Regular wage. 


holidays, and was prevented from 
working eight days by illness, the 
workmen’s compensation board's de- 
duction of eight days from the time 
he would otherwise have worked in 
determining the average daily wage 
was proper, under Workmen’s Com- 
pensation L. § 309. Jensen vy. Atlan- 
tic Refining Co., 105 A. 545, 262 Pa. 
374. 


62. James v. Hillyer-Deutsch-Ed- 
wards, 130 So. 257, 15 La.App. 71. 


{a] TIllustration.—The fact that 
there is no daily rate of pay, but the 
employee was paid fifteen cents per 
tie for, hauling and stacking ties is 
no reason for denying compensation 
for injury. James. v. _ Hillyer- 
Deutsch-Edwards, 130 So. 257, 15 La. 
App. 71. 


[b] Advances to be considered.— 
The court erred in computing average 
weekly wages by taking the total of 
sums received by the employee for a 
five-week period and dividing the to- 
tal by five, where advances were not 
considered. James v. Hillyer- 
Deutsch-Edwards, 130 So. 257, 15 La. 
App. 71. 


63. Savant v. Goetz & Lawrence, 
2 La.App. 474 [aff 107 So. 621, 160 
La. 916]. See Davis v. Delahunt, 
[1930] fx. 262,! [1930] (UW.C.&I. . 372 
(an apprentice, not in receipt of any 
wages, being totally incapacitated as 
a result of an accident arising out of 
and in the course of his employment, 
the value of the tuition he received 
could not be taken into account for 
the perenne of awarding compensa- 
tion). 


64. Boyett v. Urania Lumber Co., 
8 La.App. 132. 


yee Morgan v. Nelms, 5 La.App. 
66. See statutory provisions; and 


case infra this note. 


fa] In Georgia compensation is 
computed on the basis of the regular 
wage, without reference to average 
wages or average weekly wages. 
McBrayer v. Columbia Casualty Co., 
160 S.E. 556, 44 Ga.App. 59. 


67. McBrayer v. Columbia Casual- 
ty Co., supra. 


68. McBrayer v. Columbia Casual- 
ty Co., supra. 


[a] Workman receiving tempora- 
ry wage.—For computing compensa- 
tion, the “regular wage’ of a work- 
man only recently employed at a tem- 
porary wage, to be increased later, is 
the wage of the employees of the 
same class in the same employment, 
as this is the method provided for 
ascertaining compensation of one not 
receiving a regular wage. McBrayer 
v. Columbia Casualty Co., 160 S.E. 
556, 44 Ga.App. 59. 


69. See statutory provisions; and 
cases infra this note. 
, 


* 


The regular wage, rather than the 
average wage, has been adopted in some jurisdictions 
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-as a basis for determining compensation.°* Where 
the basis for computation is the “regular wage” of 
the employee at the time of the injury, what is meant 
is the wage fixed according to rule or after a uniform 
type®? and one receiving a temporary wage is there- 
fore not receiving a regular wage.°® 


[§ 521] b. Average Earnings—(1) In General. 
A larger class of statutes than that which determines 
the amount of compensation simply from the wage 
of the employee at the time of injury adopts as a 


standard the average weekly earnings of the em- 


[a] “Employment” within a stat- 
ute governing determination of week- 
ly wages as basis for compensation 
means the business in which the em- 
ployee was engaged at the time of 
injury. Geneva-Pearl Oil & Gas Co. 
v. Hickman, 296 P. 954, 147 Okl. 283; 
M. T. Smith & Sons Drilling Co. v. 
Breed, 294 P. 137, 146 Okl. 135 (“‘av- 
erage weekly wage’’ in determining 
permanent partial disability must be 
computed on average wage at time 
of injury, not on wage received in 
other temporary work). 


[b] Period discretionary.—W here 
the period prior to the injury is not 
fixed by the statute, to determine the 
employee’s average weekly wages aS 
a foundation for a compensation 
award, the employee’s prior earnings 
starting at some earlier time should 
be considered, the time being for the 
discretion of the. jury. Campbell 
Coal Co. v. Stuby, 150 A. 878, 159 Md. 
280. 


[c] Periodic militia service.— 
“Average weekly wage” as the basis 
for injuries in militia service is com- 
puted on the basis of continuous dai- 
ly wages and not as one fifty-second 
of the total amount earned. Merrill 
v. State Military Department, 136 A. 
897, 152 Md. 474. 


[d] Remuneration comprising 
wages.—Where the compensation re- 
ceived for cultivating beets and po- 
tatoes on a farm was so much per 
acre, the emnloyee’s work was as a 
laborer for wages, within Workmen’s 
Compensation Act (§ 47 [Comp. L. § 
4421]) since ‘‘wages’ may be on the 
basis of so much per day or week, or 
on the basis of tonnage or acreage or 
sugar content of beets. Employers’ 
Mut. Ins. Co. v. Industrial. Commis- 
sion, 219 P. 1078, 74 Colo. 201. 


{e] In Quebec.—(1) The provision 
of the Quebec Workmen’s Compensa- 
tion Act art 7322 subd 2, that “the 
capital of the rents’’ claimed in cas- 
es of total or partial incapacity “shall 
not . . exceed two thousand dol- 
lars,’”’ does not govern the amount of 
rent where it is claimed from the em- 
ployer himself, but derives its mean- 
ing from art 7329, which gives the in- 
jured person or his representatives 
the option to demand that the capi- 
talized value of the rent shall be paid 
over to an approved insurance com- 
pany which will provide an annuity in 
lieu thereof. Canadian Pac. ¢2.C0; 
v. McDonald, [1915] A.C. 1124, 24 Que. 
K.B. 495, 23 Dom.L.R. 1 [aff 49 Can. 
S.C. 163, 16 Dom.L.R. 830]; McDon- 
nell v. Canadian Pacific R. Co., 7 D. 
L.R. 138; Grand Trunk R. Co. v. Mc- 
Donell, 21 Que.Q.B. 532, 5 Dom.L. 
R. 65; Micknius v. Peck Rolling Mills, 
61 Que.Super. 238 (Rev. St. arts 7322 
and 7329, (Workmen’s Compensation 
Act) are not incompatible; they must 
be taken to mean that the maximum 
capital sum awarded is three thous- 
and dollars, when it is paid for the 


ployee over a specific period of time, usually six 
months or a year,®® preceding the date of the inca- 


workman to an insurance company 
authorized for that purpose; but it 
is only two thousand five hundred 
dollars when paid directly to the em- 
ployee or his representatives; sums 
paid daily as a provisional allowance 
under art 7343 are not indemnities 
distinct from that of art 7322, but 
form part of the indemnity provided 
by law and are payments on account 
of the sum awarded by the final judg- 
ment). (2) Where a workman who 
has been injured does not ask for the 
deposit of the capital sum, he is enti- 
tled to a rent the capital of which 
may exceed two thousand dollars. 
Canadian Pac. R. Co. v. Flore, 24 Que. 
K.B.-55, 24 DomlL.R. 710.°°(3) The 


| capital of the annuity granted to the 


victim of an accident, under the 
workmen’s compensation act, must be 
calculated so as to include the costs 
of administration of such capital, be- 
cause the provisions of the act allow 
the capital sum required to purchase 
from an insurance company an an- 
nuity of the amount to which the vic- 
tim is declared to be_ entitled. 
Bouchard v. C. N. R., 61 Que.Super. 
554; Okopny v. Atlas Construction 
Co., 24 Rev.Leg. 371. (4) St. 8 Geo. 
V. ec 71 § 5, amending Que. Rev. St. 
art 7329, fixes a maximum capital of 
two thousand five hundred dollars but 
does not change the law for calculat- 
ing the income. Dominion Copper 
Products Co. y. Desrosiers, 31 Que. 
K.B. 430; Galibert & Son Co. v. La- 
rose, 26 Rev. de Jur. 461. (5) The 
calculation of the injured man’s sal- 
ary, in order to determine whether or 
not the Act applies, is made in the 
same manner as for fixing the allow- 
ance or capital sum to which he is 
entitled. St. Aubin v. Can. Benedict 
Stone, Ltd., 29 Rev. de Jur. 238. 


[f] In Saskatchewan (1) the siat- 
ute fixes the limit, and not the meas- 
ure, of damages. “The principles 
upon which damages are to be esti- 
mated in cases under this Act are the 
same as in an ordinary action for 
damages for personal injury. If the 
damages sSuStained estimated in ac- 
cordance with the above stated prin- 
ciple are fixed at $1,800 or any less 
amount, sec. 15 of the Act has no ap- 
plication. If the damages sustained 
exceed the amount of $1,800, it will 
then be necessary to take into con- 
sideration ‘estimated earnings’ during 
the three years but only in order to 
determine what amount up to $2,000 
can be allowed, but in no case can 
more than $2,000 be awarded.” Kier 
v. Benell, 7 Sask.L. 78, 18 Dom.I..R. 
479, 29 West.L.R. 383, 7 West.Wkly. 
15 [rev 6 West.Wkly. 739]. (2) The 
award cannot exceed eighteen hundred 
dollars, in the absence of sufficient 
evidence on which earnings can be 
estimated. Uhlenburgh vy. Prince Al- 
bert Lumber Co., 6 Sask.L. 270, 7 B. 
W.C.C. 1028. (3) Under the act as 
amended (Act [1920] c 73 § 2), the 
award cannot exceed twenty-five hun- 
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pacity, not the actual injury.7° Such average weekly 
wage must be the basis for computation where the 
statute so requires,’7! and in such ease an award 
based on the average weekly wage is proper.?? The 
average weekly wage must, where made the basis for 
compensation, be ascertained before any compensa- 
tion can be awarded?* and must be ascertained by 
past, not future, earnings™* and ealeculated in the 
manner prescribed by the statute,7> and no award 
can be made where there is nothing on which to 
compute the wage;’® but it has been held that the 
tribunal determining the question may fix the amount 
‘of the earnings from its own knowledge and with- 


out evidence."7 In determining 


earnings, each case must rest on its own facts.78 
maximum award must be reduced where there is no 
evidence that the earnings of the employee are such 
as to justify it,7° but where they are, a maximum 
award will not be interfered with.®° 


dred dollars. Orton vy. Pangman Ru- 
ral Telephone Co., [1930] 4 Dom.L. 
R. 78 (reducing award). 


70. Michna vy. Collins Co., 164 A. 
502, 116 Conn. 193, 86 A.L.R. 520; 
Rousu v. Collins Co., 157 A. 264, 114 
Conn. 24. 


[a] Rule applied.—Where claim- 
ant was working for another employ- 
er as a laborer when pneumoconiosis 
resulting from the former employ- 
ment as a wet grinder caused disabil- 
ity, compensation should be based on 
laborer’s, not grinder’s, wages. Mich- 
na v. Collins Co., 164 A. 502, 116 Conn. 
193, 86 A.L.R. 520. 


71. Linsteadt v. Louis Sands Salt 
& Lumber Co., 157 N.W. 64, 190 Mich. 
451. 


72. Texas Employers’ Ins. Ass’n 
v. Fitzgerald, (Tex.Civ.App.) 292 S. 
W. 925 [rev on other’ grounds 
(Commn.App.) 296 S.W. 509]. 


73. Texas Employers’ Ins. Ass’n v. 
Russell, (Tex.Civ.App.) 16 S.W.(2d) 
321. 


74. White v. Pinkerton Co., 291 S. 
W. 448, 155 Tenn. 229. 


75. Merrill v. Pickett, 196 N.Y.S. 
746, 203 App.Div. 268. 


76. American Employers’ Ins. Co. 
v. Singleton, (Tex.Commn.App.) 24 
S.W.(2d) 26 [rev (Civ.App.) 14 S.W. 
(2d) 939]. 


77. In re Walsh, 116 N.E. 496, 227 
Mass. 341, 6 A.L.R. 567. 


78. Andrew F. Mahony Co. v. Mar- 
shall, 46 F.(2d) 539 [aff 56 F.(2d) 
74, foll Pillsbury v. Pacific Steamship 
Co., 56 F.(2d) 79]. 


79. Kennedy v. Grand Trunk Pac. 
R. Co., 6 Sask.L. 286, 7 B.W.C.C. 1046; 
Uhlenburgh v. Prince Albert Lumber 
Co., 6 Sask.L. 270, 7 B.W.C.C, 1028. 


80. Millers’ Indemnity Underwrit- 
ers v. Boudreaux, (Tex.Civ.App.) 245 
S.W. 1025 [aff (Commn.App.) 261 S. 
W. 137, cert den 45 S.Ct. 128, 266 U.S. 
628, 69 L.Ed. 426, and aff 46 S.Ct. 194, 
270 U.S. 59, 70 L.Ed. 470]. 


81. Idaho.—Sugars vy. Ohio Match 
Co,, 23. P.(2d) TAs. 


Mass.—Freeman’s Case, 123 N.E. 
845, 283 Mass. 287; Gillen v. Ocean 
Accident & Guarantee Corporation, 
102 N.E. 346, 215 Mass, 96, L.R.A. 
1916A 371. 


Mich.—De Mann v. Hydraulic Engi- 
neering Co., 159 N.W. 380, 192 Mich. 
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[§ 522] (2) Computation of Average Earnings. 
While the individual statutes of this class vary in 
terms, their-provisions may fairly be summarized as 
follows: (1) Where there has been a continuous em- 
ployment for the preceding year, the average weekly 
earnings are to be arrived at by a simple division 
of the annual earnings.§+ 
where the employee has worked in the same employ- 
ment for substantially a year preceding the injury, 
are to be taken as three hundred times his average 
daily earnings and the ayerage weekly earnings 
arrived at by division.®? 
has not been so employed, but has worked for such 
a length of time that his average daily earnings may 
be fixed, his yearly earnings are to be taken as three 
hundred times such average daily earnings, and his 
average weekly earnings are arrived at by division 
of the amount so obtained.®3 


(2) The annual earnings, 


(3) Where the employee 


(4) Where the em- 


ployee has not worked for a sufficient time to afford 


594; Robbins v. Original Gas Engine 
Co., 157 N.W. 437; Andrejwski v. 
Wolverine Coal Co., 148 N.W. 684, 182 
Mich. 298. 


Tenn.—Brage’s, Quarry v. Smith, 34 
S.W.(2d) 714, 161 Tenn. 682 [supple- 
peo 33 S.W.(2d) 87, 161 Tenn. 


Tex.—Norwich Union Indemnity 
oe v. Wilson, (Civ.App.) 17 S.W.(2d) 


[a] Rule applied.—(1) Compensa- 
tion of an employee who for several 
years worked only six months yearly 
and solely for a company operating 
for a like period is properly based on 
average weekly wage, which was one 
fifty-second of employee’s yearly 
earnings immediately preceding in- 
jury. Sugars v. Ohio Match Co.,, 
(Idaho) 23 P.(2d) 743. (2) Where 
a boy of sixteen, having a partially 
dependent mother, was killed during 
the first week of his last employ- 
ment, his “annual earnings,” within 
Workmen’s Compensation Act pt 2 § 
6, are to be ascertained by the wages 
received by him during the twelve 
calendar months immediately preced- 
ing the injury. Freeman’s Case, 123 
N.E. 845, 233 Mass. 287. 


82. Frankfort Gen. Ins. Co. v. 
Pillsbury, 159 P. 150, 173 Cal. 56; 
Fredenburg v. Empire United R. Co., 
154 N.Y.S. 351, 168 App.Div. 618 [aff 
154 N.Y.S. 351, 170 App.Div. 942]; 
City of Norman v. Bowers, 7 P.(2d) 
482, 154 Okl. 200; Texas Employers’ 
Ins. Ass’n v. Mitchell, (Tex.Civ.App.) 
27 S.W.(2d) 600. 


[a] Employment for substantially 
@ year.—(1) Where the statute pro- 
vides as a basis three hundred times 
the average daily wage where the em- 
ployee has been employed substan- 
tially the whole of the year preceding 
the injury, employment for two hun- 
dred and twenty-eight days out of a 
year is not working at the same ‘“‘em- 
ployment for substantially a year.” 


Employers’ Liability Assur. Corpo- 
ration v. Butler, (Tex.Civ.App.) 20 
S.W.(2d) 209. (2) Claimant, who 


worked as a Structural steel work- 
er one hundred’ and ninety-two 
days during precedent years, did 
not work “substantially” a year in 
such employment. Geroux Vv. Mc- 
Clintic-Marshall Co., 2338 N.Y.S. 402, 
225 App.Div. 484. (8) An injured 
piece worker, employed not exceeding 
seven months annually to pick farm 
products, was not engaged in such 
“employment” for “substantially” a 


whole year. Deverso v. Parsons, 225 
NOY.S. 78, 221, “App: Divs, 622) 0 C2) 
“Substantially” a year within the 
statute providing a method for com- 
puting average annual wages of an 
injured employee means exactly, 
close to, or near to three hundred 
days. Petroleum Casualty Co. y. Wil- 
liams, (Tex.Commn.App.) 15 S.W. (2d) 
553 [aff (Civ.Anp.) 4 S.W.(2d) 631] 
(an employee who has worked three 
hundred days during twelve months 
immediately preceding injury has 
worked a “year,” within the meaning 
of the compensation act). 


[b] Change of work during year. 
—Where a servant, who was given 
different work on his return after a 
Strike, and received ay larger wage, 
met his death in less than a year 
thereafter, his earnings for basis 
of award should be computed at three 
hundred times his average daily wage 
or salary after the time of his return. 
Brown v. Central West Coal Co., 166 
N.W. 850, 200 Mich. 174. 


« [ec] Reduction of wage before in- 
jury.—Where an employee worked 
substantially the whole of a year be- 
fore injury at a daily wage of four 
dollars, weekly wage in eStablishing 
dependent’s compensation should be 
based on daily wage of four dollars 
although the wage was reduced a 
short time before injury. Consoli- 
dated Underwriters v. Murphy, (Tex. 
Civ.App.) 29 S.W.(2d) 831. 


[d] Sundays excluded.—As such a 
method contemplates that wages are 
earned in three hundred days, ex- 
cluding Sundays, an injured work- 
man, not shown to have worked Sun- 
days, is not entitled to compensation 
for the Sunday preceding the Mon- 
day he went to work. Beers vy. Beers 
Bros., 168 N.Y.S. 86, 180 App.Div. 760. 


83. Riley v. Mason Motor Co., 165 
N.W. 745, 199 Mich. 233; Andrejwski 
v. Wolverine Coal Co., 148 N.W. 684, 
182 Mich. 298, Ann.Cas.1916D 724. 


[a] Lost time.—(1) The fact that 
the employee had lost seven weeks 
out of the year does not warrant 
application of this rule where ‘claim- 
ant had worked in the emplo ment, 
that is, in the capacjty and line of 
work in which he was working at the 
time of his injury, for many years— 
not only substantially, but wholly.” 
Robbins y. Original Gas Engine Co., 
157 N.W. 437, 439, 191 Mich. 122. (2) 
Where an employee had worked only 
two hundred and eighty-three days 
during the preceding year, his aver- 


For later cases, developments and changes in the law see Annotations, same title and section numper. 
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data from which to determine his annual earnings, 
then the wages or earnings of an employee of the 
same class in the same employment and locality may 
(5) Where the preceding 
methods cannot fairly and reasonably be applied, 
then the weekly earnings are to be ascertained from 


be taken as a standard.®¢ 


_age daily earnings were properly 


. 


‘United R. Co., 


‘The 


found by dividing his total earnings 
for the year by the number of days 
he worked rather than by the num- 
ber of working days in the year. 
Frankfort Gen. Ins. Co. vy. Pillsbury, 
$59 P1607 U173'* Cal. 66; 


{b] In Kansas the yearly earnings 
are taken as fifty-two times the aver- 
age weekly earnings, under the cir- 
‘cumstances stated in the text. Mc- 
Cracken vy. Missouri Valley Bridge, 
ete., Co., 150 P. 832, 96 Kan. 353 [mod 
eater grounds 153 P. 525, 96 Kan. 

99]. 


84. U.S.—Luckenbach S. S. Co. v. 
Marshall, 49 F.(2d) 625; Gunther v. 
U. S. Employees’ Compensation Com- 
mission, 41 F.(2d) 151. 


Cal.—Northern Redwood Lumber 
Co. v. Industrial Accident Commis- 
sion, 166 P. 828, 34 Cal.App. 2. 


Ill.— Erickson v. American Well 
Works, 196 Ill.App. 346. 


Iowa.—Marley v. Orval P. Johnson 
& Co., 244 N.W. 833, 215 Iowa 151, 85 
A.L.R. 969. 


Mass.—Gove v. Royal Indemnity 
Co., 111 N.E. 702, 223 Mass. 187; Gil- 
len v. Ocean Accide@t & Guarantee 
‘Corporation, 102 N.E. 346, 215 Mass. 
96, L.R.A.1916A 371. 


Minn.—Anderson v. Coca Cola Bot- 
tling Co., 251 N.W. 3, 


N.Y.—Mackin v. Press Pub. Co., 204 
N.Y.S. 692, 209 App.Div. 252; Fox v. 
Bachnor Bros. Co., 182 N.Y.S. 416, 191 
App.Div. 706; Fredenburg v. Empire 
154° N,Y.S...354, 168 
App.Div. 618 [mod on other grounds 
154 N.Y.S. 351, 170 App.Div. 942]. 


N.C.—Munford v. West Const. Co., 
165 S.E. 696, 203 N.C. 247. . 


Tenn.—Brageg’s Quarry v. Smith, 34 
S.W.(2d) 714, 161 Tenn. 682 [supple- 
ee 33 S.W.(2d) .87, 161 Tenn. 
682]. 


Tex.—Hartford Accident & Indem- 
nity Co. v. Leigh, (Civ.App.) 57 S. 
W.(2d) 605; Indemnity Ins. Co. of 
North America v. Judice, (Civ.App.) 
40 S.W.(2d) 246; Bankers’ Lloyd’s v. 
Chamness, (Civ.App.) 31 S.W.(2d) 
1108; Texas Employers’ Ins. Ass’n v. 
Villarreal, (Civ.App.) 1 S.W.(2d) 692. 


Can.—St. Lawrence Bridge Co. v. 
Lewis, 60 Can.S.C. 565, 58 Dom.L.R. 
386. 


Que.—St. Maurice Paper Co. v. Mar- 
cotte, 27 Que.K.B. 394; Kopyi v. Ja- 
cobs Asbestos Min. Co., 46 Que.Super. 
466; Carrier v. Standard Bedstead Co., 
18 Rev.de Jur. 374; Pelletier v. Mon- 
treal Locomotive Works, 25 Rev.Leg. 
76. 


[a] Applications of rule.—(1) A 
provision of this character applies to 
an employee engaged in intermittent 
employment where there are those in 
the service of the same employer con- 
tinuously employed in the same grade 
and at the same kind of work; it does 
not apply where there is no substan- 
tially continuous employment. Gillen 
v. Ocean Accident & Guarantee Cor- 
poration, 102 N.E. 346, 215 Mass. 96, 
L.R.A.1916A 371. (2) A motorman for 
an electric railway company had for 
several years worked on passenger 
ears, receiving thirty cents an hour. 
railway company every six 
months permitted its employees in 


. 
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the order of their seniority to choose 
their runs, and such employee about 
one month before the injury had thus 
obtained the running of an express 
car at three dollars and fifty cents 
per day. There was a_ reasonable 
possibility of his continuing on that 
run, although at the end of six months 
he might lose it. The company’s sec- 
retary testified that it was the com- 
pany’s custom to pay an employee 
who had been in the service of the 
company as long as the injured em- 
ployee thirty-five cents an hour on a 
freight run. It was held that this 
tended to fix the average daily wage 
of a motorman in such employment 
prior to the time claimant took such 
run as well as the average earnings 
of other employees, and the commis- 
sion’s award on the basis of three dol- 
lars and fifty cents a day was war- 
ranted by the evidence. Fredenburg 
v. Empire United R. Co., 154 N.Y.S. 
351, 168 App.Div. 618 [mod on other 
grounds 154 N.Y.S. 351, 170 App.Div. 
942]. (3) Where a coal miner, paid 
per ton for digging and loading coal, 
was prevented from earning the aver- 
age amount earned by miners doing 
similar work because assigned to 
work in a room where the coal lay 
beneath a roof of slate three feet in 
thickness, requiring him to spend 
much of his time picking up slate, and 
not because of any lack of industry 
or inability on his own part, the com- 
pensation to which he was entitled 
will be based on the average amount 
earned by miners in similar work, and 
not on the actual amount earned by 
the injured miner. Centralia Coal Co. 
v. Industrial Commission, 130 N.E. 
725, 297 Ill. 513. (4) Under such a 
provision, where the employee’s wage 
for employment of a certain class is 
fixed by definite agreement, such 
wage is the basis for computation 
of compensation, rather than the 
average earnings of other employees 
of the same class. Northern Redwood 
Lumber Co. v. Industrial Accident 
Commission, 166 P. 828, 34 Cal.App. 2. 


[b] Actual earnings.—Amount of 
compensation to be awarded an in- 
jured employee, under a provision of 
this character, is to be determined, 
not by what the employee is capable 
of earning, but by what was actually 
earned. In re Rice, 118 N.E. 674, 229 
Mass. 325, Ann.Cas.1918E 1052. 


[ce] Union rate of wages (1) may 
be considered where employee was a 
member of the union. Gove v. Royal 
Indemnity Co., 111 N.E. 702, 223 Mass. 
187. (2) Awarding compensation to 
injured steamfitter on union rate ba- 
sis for full week is error where there 
was no evidence that steamfitter in 
same district could earn so much (G. 
GinhTer, Hd. weil s2.) §$rt ¢Gl), 034). 
McDermott’s Case, 186 N.E. 231. 


[d] Employee in same employ- 
ment substantially a year.—Where 
the statute provides for computation 
by considering the average daily 
wage of an employee in the same em- 
ployment for substantially a year, it 
is contrary to the law to base a find- 
ing of claimant’s average weekly 
wage solely on the wage schedule of 
a fellow employee for six months. 
Bea beaule® Case, 111 A. 491, 119 Me. 
336. 


[e] Same locality essential.— 
Wages in Boston were not evidence of 
average weekly wages of the same 
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such sum as reasonably represents the earning ¢a- 
pacity of the employee in the employment in which 
he was working when injured, taking into consider- 
ation his previous earnings and the earnings of other 
employees in the same or the most similar employ- 
ment in the same locality.*® 


The method of division 


grade and class in Merrimac “dis- 
trict,” twenty-five miles distant. 
NS | Case, 156 N.E. 533, 259 Mass. 
376. 


{f] Neighboring employment.— 
(1) The guarding of a bank, store, or 
telephone building in the same vi- 
cinity was “neighboring employment” 
to a laundry fireman within the com- 
pensation act. Madison County Laun- 
dry v. Industrial Commission, 184 N, 
E. 235, 351 Ill. 105. (2) Compensation 
could not be computed on earnings 
in “neighboring employments’ where 
proof showed earnings of persons of 
same class in same employment and 
location as that of deceased employee 
(Smith-Hurd Rev. St. 1931, ¢. 48, 
146 (c). Madison County Laundry v. 
Industrial Commission, 184 N.E. 235, 
$51) IN5 11085: 


[g] Evidence.—In all cases, where 
the method of computing compensa- 
tion under such a provision may be 
resorted to, the full wage schedule of 
the injured employee for the whole 
period of his employment should be 
presented, and, where a wage sched- 
ule of a fellow employee is relied on, 
wage schedules of more than one such 
fellow employee should be produced, 
if available. Thibeault’s Case, 111 A. 
491, 119 Me. 336. > 


[h] In M&ouisiana, under Act 
(1914) No. 20, which before its 
amendment made the average weekly 
wage the basis, where it was im- 
practicable to compute “average 
weekly wages’ by the method first 
indicated in the statute, compensation 
awarded on alternative statutory 
method by taking average weekly 
wages of Another employee of the 
same employer at same work was so 
nearly accurate that it would be ap- 
proved. Behan v. John B. Honor Co., 
bear’ 589, 143 La. 348, L.R.A.1918F 


85. U.S.—Luckenbach S.S. Co. v. 
Marshall, 49 F.(2d) 625; Charles Nel- 
son Co. v. Pillsbury, 48 F.(2d) 883 
[aff 56 F.(2d) 80]. 


Cal.—AStna Life Ins. Co. v. Indus- 
trial Accident Commission, 20 P.(2d) 
372, 180 Cal.App. 488. 


Mass.—Gillen v. Ocean Accident & 
Guarantee Corporation, 102 N.E. 346, 
215 Mass. 96, L.R.A.1916A 371. 


Mich.—Andrejwski v. "Wolverine 
Coal Co., 148 N.W. 684, 182 Mich. 298, 
Ann.Cas.1916D 724. 


N.Y.—Geroux v. McClintic-Mar- 
shall Co., 233 N.Y.S. 402, 225 App.Div. 
434; Fredenburg v. Empire United R. 
Co., 154 N.Y.S. 551, 168 App.Div. 618 
[mod on other grounds 154 N.Y.S. 351, 
170 App.Div. 942]. : 


Wis.—West Salem vy. State Indus- 
trial Commission, 155 N.W. 929, 162 
Wis. 57, L.R.A.1918C 1077. 


[a] Tllustrations.—(1) Where a 
deputy sheriff arrested an offender 
who created a disturbance thereafter 
so that the village marshal called on 
decedent to aid him in controlling the 
offender who, when decedent ap- 
proached in response to the call which 
decedent was under a statutory duty 
to obey, shot him, inflicting a wound 
from which he died, the correct basis 
for computation of the compensation 
to be awarded decedent’s widow for 
his death was not his average weekly 
wage in his occupation as plumber, 
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of the annual earnings®® can be applied only where 
the employment is regular and continuous for the 
preceding year,’? and when this method is applicable 
the number of working hours in the week is imma- 
Where the average weekly earnings are 
calculated by division after multiplying the average 
daily earnings by three hundred,*®® it has been held 
immaterial that the year was not spent in the hire 
of one employer where the employment was the 
same®® or in the same neighborhood.®+ 
a method it has been held that whether the week is 
of six days or five and a half is immaterial,®* but 
six working days constitute a week under some of 


terial.§8 


as the award, decedent not having 
been employed nor earning a salary 
as policeman, the employment in 
which he was killed, during the year 
preceding his death, was to be based 
on the earnings of one doing police- 
man’s service in his or the neighbor- 
ing locality. Town of Presque Isle 
v. Rutherford, 228 N.W. 589, 200 Wis. 
446; West Salem v. State Industrial 
Commission, 155 N.W. 929, 162 Wis. 
Dil.) Lak, ACASUSC. 1077. Q) Where 
claimant worked only four or five 
days per week during a portion of the 
year, in the absence of evidence as to 
wages of other employees in similar 
employment, but claimant’s actual 
earnings may reasonably be found to 
represent his annual earning capaci- 
ty, his average weekly wage should 
be computed by dividing his actual 
earnings by fifty-two. Belliamo v. 
Marlin-Rockwell Corporation, 213 N. 
Y.S. 85, 215 App.Div. 845. (3) A la- 
borer, paid four hundred and eight 
dollars for eighty-six days’ work in 
sixteen weeks at wage never less than 
four dollars daily during the year be- 
fore injury, is properly awarded com- 
pensation, based on twenty dollars 
average weekly earning capacity, for 
temporary total disability. Ajtna 
Life Ins. Co. v. Industrial Accident 
Commission, 20 P.(2d) 872, 130 Cal. 
App. 488. (4) Compensation awarded 
to an employee injured after working 
a week in an employment calling for 
a weekly wage which was less than 
the wages in his ordinary employ- 
ment, interrupted by illness, was 
computed on the proper basis under 
Workmen’s Compensation Act § 12 
subd (a) par 4, the rate of wages paid 
at time of injury, there being no 
showing on the question as to earn- 
ings to bring him within paragraph 
2. Wingard v. Industrial Accident 
Sopineston 207 P. 1030, 57 Cal.App. 


[b] Same or most similar class.— 
(1) Earnings of claimant although 
working only part of the year pre- 
ceding injury must be used in arriv- 
ing at the amount of compensation re- 
coverable under the Longshoremen’s 
Act, and not earnings of an employee 
of the same class enjoying regular 
employment. Continental Casualty 
Co. v. Lawson, 64 F.(2d) 802 [rev 2 
F.Suppl. 459]; Pacific S. S. Co. v. 
Pillsbury, 52 F.(2d) 686 (as respects 
basis for compensation, a stevedore 
belonging to the lowest of three class- 
es was not in the same class as a 
stevedore in the first class); Charles 
Nelson Co. v. Pillsbury, 48 F.(2d) 883 
{aff 56 F.(2d) 80] (respecting basis 
for compensation, a longshoreman 
regularly employed and _ receiving 
over two thousand, one hundred and 
thirty-five. dollars was not of the 
“same class” or ‘“‘same or most simi- 
lar class’ aS an injured longshore- 
man irregularly employed and earn- 
ing one thousand, six hundred and 
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the statutes.%* 


Under such 


seventy dollars or less). 


[c] Opportunity to work.—In de- 
termining the annual earning capacity 
of a compensation elaimant, oppor- 
tunity to work is material. Budow- 
ski v. Atlas Steel Casting Co., 263 N. 
Y.S. 255, 237 App.Div. 667. 


[d] Earning capacity.—(1) ‘““Earn- 
ing capacity” means fitness and readi- 
ness and willingness to work, consid- 
ered in connection with opportunity to 
work. Continental Casualty Co. v. 
Lawson, 64 F.(2d) 802 [rev 2 F.Suppl. 
459]; Andrew B.“Mahony Co. v. Mar- 
shall, 46 F.(2d) 539 [aff 56 F.(2d) 
74, foll Pillsbury v. Pacific Steamship 
Co., 56 E..(2d).79]., (2), That. the em-= 
ployee wanted to work did not in- 
crease his earning capacity. Lucken- 


een S. S. Co. v. Marshall, 49 F.(2d) 
[e] Earning capacity for year pre- 


ceding injury only.—The industrial 
board in computing annual earning 
capacity of an injured employee as 
basis for compensation for tempo- 
rary disability, is confined to the year 
immediately preceding accidental in- 
jury, excluding average earnings for 
three-year period. Budowski v. Atlas 
Steel Casting Co., 263 N.Y.S. 255, 237 
App.Div. 667. 


[f] Failure to apply proper meth- 
od.—Where the result of computa- 


tion under this method is not less 


than under another which was used, 
but improperly so, it need not be set 
aside because not made under this 
method. Department of Water and 
Power of City of Los Angeles v. In- 
dustrial Accident Commission of Cal- 


sons 19 P.(2d) 832, 130 Cal.App. 
31. 
{g] Earnings of others must be 


shown.—An award of compensation 
under such a provision to one whose 
employment was seasonal and irreg- 
ular, and for only a few times per 
year, could not be sustained where it 
was not shown what a person contin- 
uously employed under the same or 
most similar conditions would earn 
in any year. Rainbow Gardens vy. In- 
dustrial Commission, 202 N.W. 329, 
186 Wis. 223. 


86. See supra text and note 81. 


87. Bragg’s Quarry v. Smith, 34 
S.W.(2d) 714, 161 Tenn. 682 [supple- 
ee 33 S.W.(2d) 87, 161 Tenn. 


88. O’Loughlin’s Case, 
907, 270 Mass. 326. 


89. See supra text and note 83. 
90. Dunning Const. Co. Vv. Frank- 
lin, (Okl.) 26 P.(2d) 914. 


91. Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Williams, (Tex.Civ.App.) 56 
S.W.(2d) 257. 


92. Texas Employers’ Ins. Ass’n v. 


169 N.E. 
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The number three hundred has been 
held not to be arbitrary®* and it has been held that 
the actual number of working days is to be taken 
notwithstanding the statute provides three hun- 
dred®® where the employee has in fact worked much 
more®® or less®? than such number of days. 
method of computation on the basis of the earnings 
of an employee of the same class in the same em- 
ployment and locality®® may properly be used even 
though it results in basing the compensation on a 
higher rate of wages than the injured employee was 
actually earning®® or had earned in his previous em- 
ployment. The average daily wage of the employee 


The 


Sloan, (Tex.Civ.App.) 36 S.W.(2d) 319. 


93. Roskie v. Amsterdam Yarn 
ie. 181 N.Y.S. 891, 191 App.Div. 
94. In re Prentice, 168 N.Y.S. 55, 


181 App.Div. 144. 


95. Krankfort General Ins. Co. v. 
Pillsbury, 159) P. 150, -17%3. -Cal.256; 
Richards v. Central lowa Fuel Co., 166 
N.W. 1059, 184 Iowa 1378 [supersed- 
ing 159 N.W. 696]. 


{a] Bule applied.—A _ statutory 
provision that the number of days 
worked shall be taken when in the 
employment in which claimant was 
injured it is customary to operate for 
a part of the working days of the 
year applies to miners where the 
eustom is to mine and ship coal two 
hundred and twenty days each year, 
although there are caretakers and 
special workers in the mine every 
day in the year, the statute not being 
limited to seasonable employment, 
Richards v. Central Iowa Fuel Co., 166 
N.W. 1059, 184 Iowa 1378 [supersed- 
ing 159 N.W. 696]. 


96. In re Prentice, 168 N.Y.S. 55, 
181 App.Div. 144; Casualty Recipro- 
cal Exchange v. Stephens, (Tex, 
Commn.App.) 45 S.W.(2d) 143 [aff 
(Civ.App.) 25 S.W.(2d) 180]; Texas 
Employers’ Ins. Ass’n v. Storey, (Tex. 
Commn.App.) 17 S.W.(2d) 458 [aff 
(Civ.App.) 7 S.W.(2d) 913]; Petrole- 


um Casualty Co. v.. Williams, (Tex, 
Commn.App.) 15 S.W.(2d) 553 [aff 
(Civ.App.) 4 S.W.(2d) 631]; Howard 


v. Texas Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 292 S.W. 529 [rev (Civ. 
App.) 282 S.W. 266]; Fidelity Union 
Casualty Co. v. Lieb, (Tex.Civ.App.) 
293 S.W. 246. 


fa] Thus the average weekly 
wages of a deceased employee work- 
ing every day of the year must be 
found from evidence showing aver- 
age actual payment, in the absence of 
a contrary arbitrary statutory rule. 
Howard v. Texas Employers’ Ins. 
Ass’n, (Tex.Commn.App.) 292 S.W. 
529 [rev (Civ.App.) 282 S.W. 266]. 


97. Juan’s,. Case, 126 2A. “OTL, oboe 
Me, 123; Remmert vy. Weidenmeyer, 
261 N.Y.S. 345, 237 App.Div. 147. 


98. See supra text and note 84. 


98. Hickox v. Industrial Accident 
Commission of State of California, 
169 P. 1048, 35 Cal.App. 403;: Flynn 
v. Carson, 243 P. 818, 42 Idaho 141; 
Casebolt v. International Life Ins. Ca, 
(App.) 42 S.W.(2d) 939 [transf (Mo.) 
38 S.W.(2d) 1044];4a°Maryland Cas- 
ualty Co. v. Stevens, (Tex.Civ. App.) 
55 S.W.(2d) 149; Georgia Casualty 
Co. v. Darnell, (Tex.Civ.App.) 243 S. 
o187, [dism (Commn.App.) 259 S.W. 


1. Bylow v. St. Regis Paper Co., 
166 NYS. 874, 179 App.Div. 555. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the same class is multiplied by three hundred, in 
the absence of anything to show that a seven-day 
week is the proper basis.2, Where this method is ap- 
plicable, the daily wage or average daily wage of 
the injured employee is immaterial.? This method 
may be applied even though the employer had not 
employed such class of labor for a full year, where 
it appears that he knew what was the usual and cus- 
tomary wage for such labor.t This method is not to 
be applied if compensation can be properly com- 
puted from his own actual earnings.> The method of 
ascertaining the average weekly wage from such 
sum as, considering the previous earnings of the 
employee and the earnings of others similarly em- 
ployed, represents his earning capacity,® is appli- 
cable to one who works less than the usual number 
of days per week,’ or has worked substantially more 
or less than the three hundred days taken as a basis 
under other methods provided,® or has not been 
steadily employed and has worked only a short time 
at the employment in which he was injured® and 
was employed for the greater part of such time al 
piece work,?° or is occasionally employed to perform 
eertain work,!1 or is employed for continuous work 
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actual earnings of the injured employee are im- 
material.1? Under some of the acts the average 
weekly wage may, in a proper ease, be ascertained 
by dividing the total amount earned by the number 
of weeks and parts thereof worked,'+ and it has 
been held that where the average weekly wages can- 
not be determined in the manner provided by the 
statute, the words may be given their ordinary mean- 
ing and the average wage determined by dividing 
the total amount earned by the number of weeks 
worked;!5 but where to follow such method is re- 
quired only when the results are just and fair to 
the parties the court may, in a proper case, deter- 
mine the average weekly wage by dividing the total 
earnings by the number of days worked and multi- 
plying by the number of working days in the week.+® 
Where the statute requires that the average weekly 
wage be determined by dividing the total earnings 
in the six months preceding the injury, such method 
must be followed+’ or, where impossible of applica- 
tion, such alternative method as the statute pro- 
vides.1® Where the statutes provide that the average 
weekly wage is to be determined by multiplying the 
daily earnings by the number of days or parts there- 


of a specified kind for different employers.+? 


2. O. L. Shafter Estate Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 166 P. 24, 175 Cal. 522. 


3. Maryland Casualty Co. v. Ste- 
vens, (Tex.Civ.App.) 55 S.W.(2d) 149. 


4 American Employers’ Ins. Co. v. 
ee (Tex.Civ.App.) 33 S.W.(2d) 
01. 


5. King’s Case, 125 N.B. 153, 234 
Mass. 137; Orlando v. Snider Pack- 
ing Corporation, 246 N.Y.S. 224, 230 
App.Div. 557; U. S. Fidelity & Guar- 
anty Co. v. Davis, (Tex.Civ.App.) 212 
S.W. 239. ° 


6. See supra text and note 85. 


7. Clevely v. Upson Co., 263 N.Y.S. 
23, 237 App.Div. 671; Remo v. Sken- 
andoa Cotton Co., 179 N.Y.S. 46, 189 
App.Div. 367. 


8. Andrew F. Mahony Co. v. Mar- 
shall, 46 F.(2d) 539 [aff 56 F.(2d) 74, 
foll Pillsbury v. Pacific Steamship 
Co., 56 -F.(2d) 79]. 


9. Rooney v. Great Lakes Transit 
ee a 180 N.Y.S. 652, 191 App. 
iW; 0% 


10. Shaw v. American Body Co., 
178 N.Y.S. 369, 189 App.Div. 365. 


11. Bassett v. Van de Bogart & 
Decker, 225 N.Y.S. 20, 221 App.Div. 
606; Ronning v. Carter, 200 N.W. 652, 
185 Wis. 384. 


12. Gillen v. Ocean Accident & 
Guarantee Corporation, 102 N.E. 346, 
215 Mass. 96, L.R.A.1916A 371. 


13. Gunther v. U. S. Employees’ 
Commonsd or Commission, 41 F.(2d) 


14. Ex parte De Bardeleben Coal 
Co., 103 So. 548, 212 Ala. 533; Bragg’s 
Quarry v. Smith, 34 S.W.(2d) 714, 161 
Tenn. 682 [supplementing 33 S.W. 
(2d) 87, 161 Tenn. 682]; White v. 
pan aeson Co., 291 S.W. 448, 155 Tenn. 


[a] Construction of statute.—The 
method provided in Workmen’s Com- 
pensation Act (1919) § 13g, for com- 
puting an injured employee’s aver- 
age weekly earnings as the basis of 
compensation, where the employment 
is Jess than fifty-two weeks, is not 
mandatory, where it gives the court 
the right to determine if the method 
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The 


of dividing employee’s earnings will 
produce just and fair results, and 
therefore, where deceased had worked 
only eighteen weeks before his injury 
in a spasmodic employment, an award 
not arrived at by this method but 
based on the earnings of another em- 
ployed by different employer, al- 
though the amount fixed by the court 
was not identical to such earnings, 
was authorized. Garrison v. Wood- 
ward Iron Co., 97 So. 64, 210 Ala. 45. 


{b] In Louisiana prior to the 
amendment of the act to make the 
daily rate of pay the basis of com- 
pensation, where a deceased employee 
had worked more than six months, 
the total amount of his wages during 
that time, divided by the number of 
weeks he was employed, shows the 
average weekly wages as basis of 
compensation due his dependents. 
Bree ui v. Gillespie, 75 So. 419, 141 

a. 586. 


15. In re Rice, 118 N.E. 674, 229 
Mass. 325, Ann.Cas.1918B 1052. 


{a]. Bule applied.—If there is no 
such kind of employment recognized 
in textile manufacturing as that of 
spare time weaver, or spare time 
worker, which it appears that the 
injured employee was, her “average 
weekly wages” actually earned during 
time she was employed shall be basis 
of compensation, under the workmen’s 
Compensation act; “average weekly 
wages,” in such case, not being con- 
fined to the statutory definition. In re 
Rice, 118 N.E. 674, 229 Mass. 325, 
Ann.Cas.1918E 1052. 


16. County Coal Co. of Alabama 
vy. Bush, 109 So. 151, 215 Ala. 25. 


[a] Tllustration.—‘‘Weekly eéarn- 
ings” of deceased employed in a mine 
four months, but not every day be- 
cause of slack season, were held to 
be his total earnings divided by the 
number of days actually worked, mul- 
tiplied by six, in view of Code (1923) 
§ 7551. County Coal Co. of Alabama 
v. Bush, 109 So. 151, 215 Ala. 25. 


17. Industrial Commission of Col- 
orado v. Employers’ Mut. Ins. Co., 230 
P4114, 76 Colo; 145. 


18. See statutory provisions; 
cases infra this note. 


[a] Average wage prevailing in 


and 


of per week, this method must be applied.!® 


Where 


employment.—(1) Where a servant 
has worked eight days, having worked 
four days in the first week, commenc- 
ing on Tuesday, one day in each of 
two weeks separated by several 
weeks, and two days in the week of 
injury, the average weekly wages pre- 
vailing in the same employment, and 
not the actual average weekly wage, 
furnishes the basis for compensation 
under Gen. St. (1918) § 5353, as 
amended by Pub. Acts (1919) ¢ 142 § 
8, making twenty-six calendar weeks 
the basic period for determining the 
actual average weekly wage comput- 
ed by excluding the first week if bro- 
ken and the week of injury, and pro- 
viding that, when the employment is 
computed to be less than a “net period 
of two calendar weeks,’ then the 
weekly wage shall be considered to be 
equivalent to the average weekly 
wage prevailing in similar employ- 
ment, the phrase “net period of two 
calendar weeks” meaning two full 
weeks of six days each. Mazzi v. 
Smedley Co., 112 A. 168, 95 Conn. 607. 
(2) Where the servant worked spo- 
radically, a new contract being made 
for each day’s work, the period of 
employment, under the specific con- 
tract in force on the day of the in- 
jury, governs, so that compensation 
for the injury must be based on the 
average wage prevailing in the oc- 
cupation. Mazzi v. Smedley Co., 112 
A. 168, 95 Conn. 607. (3) Under such 
a statute the employment is not “less 
than a net period of two calendar 
weeks” in every case where claimant 
has not at some time during the pe- 
riod of his employment worked con- 
tinuously from the beginning to the 
end of two full weeks, but, where the 
total net working employment of 
claimant within the prescribed period 
equals or exceeds the equivalent of 
two full weeks work, his average 
weekly wage affords the proper basis 
for compensation. Baba vy. HMastern 
Malleable Iron Co., 120 A. 593, 98 
Conn. 815. 


19. Conrad v. Cummer-Diggins Co., 
195 N.W. 538, 224 Mich. 414. 


[a] Application to particular cas- 
es.—(1) here a voluntary fireman 
was paid two dollars for each call, 
and one dollar per hour for time spent 
at a call over one hour, and his em- 
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a statute provides methods for ascertaining the 
average weekly wages, and in addition provides that 
for good and sufficient reasons they may be comput- 
ed in any manner just and fair to both parties, if 
they cannot be computed under the prescribed meth- 
ods they may be ascertained under the additional 
provision.2° This method should be used if other 
methods would result in injustice,?? but if ascertain- 
able under other provided metheds this provision 
cannot be resorted to.22, Where the statute provides 
different methods for computation of the average 
weekly wage the methods are to be applied to the 
facts of the particular case in the order in which 
they are stated,??% and where the average wage is 
determinable under one provision, another alterna- 
tive method cannot be used,”* nor is it proper to pro- 
ceed partially on one basis and partially on anoth- 
er.2* Where provision is made for computation of 
average weekly earnings where the earnings of the 
employee are irregular, the compensation of one 
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working on a salary and commission basis is prop- 
erly computed under such provision.?2®> Where the 
earnings in the employment in which the employee 
was injured are to be taken in ascertaining the av- 
erage weekly wage, an amount earned in another 
employment at some previous time has been held 
properly disregarded.2® Where no wage was fixed 
for the work, and its nature was such that there 
was no customary wage, compensation is to be com- 
puted on the basis of the reasonable value of the 
work.?7_ The average weekly wage of one employed 
only a single day cannot be computed on the basis 
of a single day’s wages, but wages he earned under 
the same employer some years previous should be 
considered.?8 Where the statute requires that wages 
be reckoned as at “full time,” the basis is a six-day 
week for each week of the year even though the 
employer operates on a shorter week,?® and the 
full number of working weeks in the year, regardless 
of the actual number the employer operated.®® “Full 


ployment did not afford employment 
for any fixed or regular number of 
days in any one week, the compensa- 
tion for his death was properly de- 
termined on the basis of what he 
would have received for services on 
day of fire up to time of accident as 
daily wage with five and one half 
times such amount as weekly wage, 
under L. (1923) c¢ 300 § 18, although 
the amount of award exceeded 
amount of wages for week because of 
employment for, such limited periods, 
and not under L. (1921) c 82 § 15 
subd 19, providing maximum and min- 
imum awards payable in case of 
death. Stevens v. Village of Nash- 
wauk, 200 N.W. 927, 161 Minn. 20. (2) 
The weekly wage of one employed by 
a city at four dollars per day for 
three days per week for two weeks 
to relieve unemployment was prop- 
erly determined by multiplying his 
daily wage by five and one half. 
Modin y. City Land Co., (Minn.) 250 
N.W. 73. (3) A volunteer fireman, 
paid two dollars per call, was not 
receiving a ‘daily’ wage when in- 
jured on the last of six calls on a 
certain day. Hartman vy. Village of 
St. Clair Shores, 225 N.W. 4938, 246 
Mich. 603. 


20. Williams Bros. v. Grimm, 297 
P. 1003, 88 Colo. 416; Employers’ Mut. 
Ins. Co. v. Industrial Commission of 
Colorado, 275 P. 939, 85 Colo. 374; 
Frink Dairy Co. v. Industrial Com- 
mission of Colorado, 239 P. 727, 78 
Colo. 71; Employers’ Mut. Ins. Co. v. 
Tndustrial Commission, 219 P. 1078, 
74 Colo. 201; Barron v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Commn. 
App.) 86 S.W.(2d) 464, [rev (Civ. 
App.) 21 S.W.(2d) 78]; Texas Em- 
ployers’ Ins. Ass’n v. Suttles, (Tex. 
Civ.App.) 57 S.W.(2d) 624; Southern 
Surety Co. of New York v. Scheel, 
(Tex.Civ.App.) 49 S.W.(2d) 937; Trad- 
ers’ & General Ins. Co. v. Powell, 
(Tex.Civ.App.) 44 S.W.(2d) 764 [rev 
on other grounds (Commn.App.) 65 
S.W.(2d) 269]; Zurich General Ac- 
cident & Liability Ins. Co. v. Wood, 
(Tex.Civ.App.) 27 S.W.(2d) 838; 
Southern Surety Co. v. Eppler, (Tex. 


Civ.App.) 26 S.W.(2d) 697; Texas 
Employers’ Ins. Ass’n vy. Russell, 
(Tex.Civ.App.) 16 S.W.(2d) 321. 

{a] Application of rule.—The In- 


dustrial Board’s determination of 
average weekly wage of coal miner, 
who voluntarily split his time with 
fellow employees, by dividing wages 
earned by the total number of work- 


ing weeks, without deduction for days 
when the miner failed to work, is jus- 
tified, under the board’s authority to 
determine what is a just and fair re- 
sult. Lenne v, Binkley Mining Co., 
(Ind.App:) 187 N.E. 842. 


[b] Discretion.—In determining 
the average weekly wages of an em- 
ployee who worked less than a year 
before the injury, the industrial board 
may exercise discretion. Fleschner 
ye tag So 180 N.E. 487, 94 Ind.App. 


21. Williams Bros, v. Grimm, 297 
P. 1003, 88 Colo. 416. 


fa] Thus, where wages are to be 
computed by dividing the _ total 
amount earned in the six months pre- 
ceding the injury by twenty-six, or 
if this cannot be done then by any 
method the commission deems fair, 
where claimant worked contintiously 
for fifteen weeks prior to the injury 
but was on ‘‘vacation” eleven weeks 
prior to the period of employment, it 
would be unjust to compute his aver- 
age weekly wage by the first method. 
Williams Bros. v. Grimm, 297 P. 1003, 
88 Colo. 416. 


22. See infra text and note 23. 

2214. Thibeault’s Case, 111 A. 491, 
119 Me. 336. 

23. U.S.—Baltimore & Carolina S. 
S. Co. v. Norton, 40 F.(2d) 271. 

Cal.—Sogov v. Industrial Accident 
Commission, 9 P.(2d) 592, 122 Cal. 
App. 1 

Me.—Thibeault’s Case, 111 A. 491, 
119 Me. 336. 


Mass.—Snow’s Case, 147 N.E. 877, 
252 Mass. 426. 


Mich.—Robbins v. Original Gas En- 
gine Co., 157 N.W. 437, 191 Mich. 122. 


Tex.—American Employers’ Ins. Co. 
v. Singleton, (Commn.App.) 24 S.W. 
(2d) 26 [rev (Civ.App.) 14 S.W.(2d) 


939]; Texas Employers’ Ins. Ass’n v. 
Comer, (Civ.App.) 42 S.W.(2d) 832. 
[a] Rule applied.—(1) A provision 


for computation by any method pro- 
ducing just and fair results cannot be 
applied in a case where the average 
weekly wage can be determined by 
the average daily wage of claimant 
or another employee engaged in the 
same work. Indemnity Ins. Co. of 
North America v. Judice, (Tex.Civ. 
App.) 40 S.W.(2d) 246; Texas Em- 
ployers’ Ins. Ass’n v. McGrady, (Tex. 
Civ.App.) 30 S.W.(2d) 588. (2) Where 


@ workman was employed for sub- 
stantially several years before the in- 
jury, the salary of employees in simi- 
lar employment during the preceding 
year is immaterial. Texas Employ- 
ers’ Ins. Ass’n v. Price, (Civ.App.) 300 
S.W. 667 [error dism 300 S.W. 672, 
P17 Tex. 1573 15 


24. Rainbow Gardens v. Industrial 
pe laste 202 N.W. 329, 186 Wis. 


25. Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Commission of State of California, 
(Cal.App:) 22 P.(2d) 538. 


26. Hoosier Veneer Co. v. Stewart, 
129 N.E. 246, 76 Ind.App. 1 


27. Conveyors’ Cotporation of 
America v. Industrial Commission of 
aiscensin, 228 N.W. 118, 200 Wis. 


{a] Illustration.—An employee of 
one company, injured while engaged 
in rescuing an employee of another 
company, was for the time being an 
employee of such other company, and 
compensation is based not on his 
wage as employee of the first, but on 
his earnings as employee of the sec- 
ond; and as there is no customary 
wage for rescue work the reasonable 
value thereof is the basis for compen- 
sation, and while this value may not 
be established directly it may be ar- 
rived at by analogy. Conveyors’ Cor- 
poration of America v. Industrial 
Commission of Wisconsin, 228 N.W. 
118, 200 Wis. 512 (the commission 
might properly take five dollars per 
day as the basis of computing com- 
pensation, where a common laborer 
was overcome by gas resulting in 
death while rescuing another). 


28. Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293. 


29. American Tobacco Co. v. Grid- 
er, 47 S.W.(2d) 735, 243 Ky. 87; Chat- 
field v. Jellico Coal Mining Co., 265 
S.W. 943, 205 Ky. 415; Hight v. 
York Mfg. Co., 100 A. 9,116 Me. 81, L. 
R.A.1917E 277. 


30. Cote v. Bachelder-Worcester 
Coa A. 101, 85 N.H. 444, 82 A.L.R. 


[a] Employee working entire time 
factory had work for him is entitled 
to compensation computed on _=his 
average weekly earnings as if the 
factory had operated full normal run- 
ning time. Cote v. Bachelder-Wor- 
cester Co., 160 A. 101, 85 N.H. 444, 82 
A.E-R. 1239. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 522] 


time” does not inelude such time as the employee 
does not work because of seasonal employment.* 


Average annual earnings are made the basis for 
computation under some of the acts,*? calculated at 
three hundred times the average daily earnings in 
employments operating throughout the working days 
of the year®* or the average daily wage multiplied 
by the number of working days where the employ- 
ment is one which operates only a part of the year.** 
Under a provision that an employee, regardless of 
age, who receives no wage, or less than an adult 
day laborer, shall be paid compensation on the same 
basis as an adult doing the same class of work in 
the same or neighboring employment, compensation 
of an injured minor employee was determinable un- 
der the statute in accordance with the average an- 
nual earnings of an adult doing the same kind of 
work.?® 


Loss of time. Some of the acts provide for an 
allowance for lost time,°® as, for example, by in- 
clement weather,*? or because of the employer shut- 
ting down,*’ or labor disputes,*® even where the av- 
erage wage is to be determined by comparison with 
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the average wage of another employee,*® but not 
loss of time due to the employee’s caprice.4! Before 
such allowance can be had, however, it must appear 
that the employee worked ‘during the year next pre- 
ceding his injury.42 Where the provision allowing 
for lost time requires such loss to be on consecutive 
days only, such consecutive days can be considered*? 
and only such as amount to the period permitted to 
be deducted.** Where the statute provides that an 
unavoidable interruption in the employment is not 
to be charged against the employee,*® ascertainment 
of the weekly wage by applying a provision for 
computation where the employee has not worked for 
the same employer for a full year immediately pre- 
ceding the accident is improper where he had been 
employed for more than a year but the employment 
had been interrupted by an injury.*® One who was 
not engaged to work on Sundays cannot include a 
Sunday in his lost time.4? 


Overtime. Where the employee is to receive so 
much per day, with an allowance for overtime, the 
wage basis of compensation should be the real wage 
earnings including earnings for overtime, and not 
merely the stipulated rate of pay expressed i in mon- 


31. Beaver Dam Coal Co. v. Hock- 
er, 259 S.W. 1010, 202 Ky. 398. 


32. See statutory provisions; and 
cases infra this note. 


{a] Particular statutes construed. 
—(1) Workmen’s Compensation Act § 
10, the Illinois Legislature intended, 
if the employment operated all work- 
ing days of year, that three hundred 
should be taken as the basis for the 
calculation of compensation, and that, 
if the employment operated only part 
of working days, such number, if an- 
nual earnings were not otherwise de- 
terminable, should be taken as basis, 
not less than two hundred being used. 
Ruda v. Industrial Board. of Illinois, 
119 N.E. 579, 283 Ill. 550. (2) Fur- 
ther, Workmen’s Compensation Act § 
8 pars (b), (f-h), and § 10, par (g) 
the Legislature made a full day’s 
work of eight hours the basis of as- 
certaining average weekly earnings, 
and did not take the week as the 
basis, and find the average daily earn- 
ings by dividing by six, including Sat- 
urday half holiday, in reaching the 
basis of average daily earnings. Ru- 
da v. Industrial Board of Illinois, 


supra. (3) In proceedings under the 
workmen’s compensation act, a 
plumber, who was not’ engaged 


throughout the year with defendant 
is entitled to have his annual earn- 
ings based on the usual scale of 
wages he received in the business, in- 
dependent of his employment with de- 
fendant under Workmen’s Compensa- 
tion’ ~“A.ctiv§ 2110) subds'' (a),..¢e);-" (da), 
where it did not appear that persons 
in the plumbing business were em- 
ployed by defendant in the same lo- 
cation, or what the earnings arising 
from neighboring employments of the 
same kind during the year were, and 
plumber’s testimony that his income 
amounted to two thousand four hun- 
dred dollars a year was undisputed. 
Sinclair Refining Co. v. Industrial 
Commission, 148 N.E. 291, 317 Ill. 541. 
(4) Under Workmen’s Compensation 
Act §§ 10 and 11, the amount of com- 
pensation for the death of a coal min- 
er is to be computed upon his gross 
earnings, and not upon the gross 
earnings less amount deducted by 
employer for union dues and for pow- 
der, carbide, and other items pur- 
chased by deceased from employer, 
in view of paragraphs (a) and (g) of 
, 


§ 10, the word “earnings” not mean- 
ing net earnings unless qualified in 
some way. Springfield Coal Mining 
Co. v. Industrial Commission, 126 N.E. 
133, 291 Ill. 408, 22 A.L.R. 859. (5) 
In Iowa, Code (1913, Suppl.) § 
2477m15, providing that in determin- 
ing compensation under the work- 
men’s compensation law the annual 
earnings, “if not otherwise determin- 
able,” shall be regarded as three hun- 
dred times decedent’s average daily 
earnings, the quoted phrase means if 
not otherwise determinable by other 
rules contained in that section, so 
that where a deceased coal miner had 
worked during the year next preced- 
ing the injury two hundred and twen- 
ty-nine days, receiving therefor one 
thousand six dollars and_ thirty- 
three cents, that sum would be di- 
vided by two hundred twenty-nine 
and the result multiplied by three 
hundred, to determine his statutory 
annual earnings, and this divided by 
fifty-two to determine the average 
weekly wage, of which his widow was 
entitled to sixty per cent, not exceed- 
ing fifteen dollars a week. Zenni v. 
South Des Moines Coal Co., 182 N.W. 
210, 191 Iowa 881. 


33. Erickson v. American Well 
Works, 196 Ill.App. 346; Ropp v. 
Moon Bros. Mfg. Co., 44 s.w. (2d) 888, 
226 Mo.App. 845; ‘Coble v. Scullin 
Steel Co.. (Mo. App.) 54 S.W.(2d) 777. 
Bee Giachas v. Cable Co., 190 Ill.App. 


[a] Rule applied.—(1) That a 
plant was operated substantially 
throughout the working days of the 
year except the Christmas holidays 
authorizes computation of an injured 
employee’s annual earnings based on 
three hundred times his average daily 
wage. Ropp v. Moon Bros. Mfg. Co., 
44 S.W.(2d) 888, 226 Mo.App. 845. (2) 
In awarding compensation to an em- 
ployee working under the stagger 
system, annual earnings are computa- 
ble on the basis of three hundred 
times the average daily earnings, not 
upon the amount actually earned dur- 
ing the year preceding the accident. 
Coble v. Scullin Steel Co., (Mo.App.) 
54 S.W.(2d) 777. (3) The provision 
of workmen’s compensation act, fix- 
ing an employee’s annual earnings in 
employments customarily operating 
throughout year at three hundred 


times his average daily earnings, if 
not otherwise determinable, applies to 
an employee working less than a year 
before the injury in a customarily all- 
year business. Hartman v. Union 
Electric Light & Power Co., (Mo.) 53 
S.W.(2d) 241. 


34 Burgstrand v. Crowe Coal Co., 
(Mo.) 62 S.W.(2da) 406. 


35. Johnson v. Kruckemeyer, 29 S. 
W.(2d) 730, 224 Mo.App. 351. 


36, See statutory provisions. 


87. In re Bartoni, 114 N.E. 663, 225 
Mass. 349, L.R.A.1917E 765. , 


38. McKinstry v. Guy Coal Co., 
a PP. 743, 116° Kan.1192;) 38 “AcisR? 


39. Rakie v. Jefferson & Clearfield 
ae & Iron Co., 105 A. 638, 262 Pa. 


40. Norman’s Case, 180 N.E. 238, 
278 Mass. 464, 82 A.L.R. 885. 


ah Fisher vy. G. T.. R., .87% Que.Ks 


42. Gove v. Royal Indemnity Co., 
111 N.E. 702, 705, 228 Mass. 187 (where 
the court said: ‘‘The next contention 
made by the insurer is that in de- 
termining the average weekly wages 
of the deceased the time during which 
he elected not to work in order to pur- 
sue his studies at the University is 
not time ‘lost’ within the provision 
of part V, § 2, cl. 4. We do not find 
it necessary to consider this question 
because there was no evidence on 
which it could have been found (or 
at least impliedly found as it was 
impliedly found both by the Commit- 
tee of Arbitration and by the Indus- 
trial Accident Board) that the de- 
ceased worked as an employee during 
the year next preceding his acci- 
dent’’). 


43. Ex parte Hodges, 104 So. 829, 
213 Ala. 388; Norman’s Case, 180 N.B. 
238, 278 Mass. 464, 82 A.L.R. 885. 


44. Ex parte Hodges, 104 So. 829, 
213 Ala. 388. 


45. See statutory provisions. 


46. Burgstrand v. Crowe Coal Co., 
(Mo.) 62 S.W.(2d) 406. 


47. In re Wheeler, 126 N.E. 689, 73 
Ind.App. 145. 
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ey.48 Where the statute allows consideration of 
overtime, although also providing that eight hours 
shall constitute a working day, if claimant was paid 
by the hour for nine hours per day, compensation 
proportioned on his actual weekly wage is proper.*® 


‘Under English act. Subject to certain maximum 
and minimum payments, the average weekly earnings 
of the employee furnished the basis of compensa- 
tion, under the English act of 1906, in case of death, 
where the period of the workman’s employment has 
been less than the three years previous to the ac- 
eident,°® and also in ease of total or partial inca- 
pacity.°! In case of incapacity, the average week- 
ly earnings during the preceding twelve months 
are taken if the workman has been so long em- 
ployed,®? but if he has not, then for any less period 
during which he has been in the employment of the 
same employer.®? By express provision of the stat- 
ute, the “average weekly earnings” are to be com- 
puted in such manner as is best calculated to give 
the rate per week at which the workman was being 


48. Baltimore & Philadelphia 
Steamboat Co. v. Norton, 48 F.(2d) 
57 [aff 40 F.(2d) 530, cert gr 52 S.Ct. 
18, 284 U.S. 602, 76 L.Ed. 516, mod 


B.W.C.C.* 493; 
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Oil, ete., Mills, 5 B.W.C.C. 405; 
ly_v. York St. Flax, Spinning Co., 
Carter v. Lang 
CHC BOE Webster v. Harrison, Town- 
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remunerated®* at the time of the injury,®* and this 
rule must be followed;°* and where, by reason of 
the shortness of the time during which the work- 
man has been in the employment of his employer, 
or the casual nature®’? or the terms of the employ- 
ment, it is impracticable at the date of the accident 
to compute the rate of remuneration, regard may 
be had to the average weekly amount which, during 
the twelve months previous to the accident, was 
being earned by a person in the same grade employed 
at the same work by the same employer,®® or, if 
there is no person so employed, by a person in the 
same grade employed in the same class of employ- 
ment and in the same district,°® and in a proper case 
the wages paid the injured employee by other em- 
ployers may be considered.°° Employment “by the 
same employer” is to be taken to mean employment 
by the same employer in the grade in which the work- 
man was employed at the time of the accident,®* un- 
interrupted by absence from work due to illness or 
any other unavoidable cause.** In computing aver- 


Kel- | change of work by no means involves 
a change of grade of employment; in 
the latter case prima facie it much 


more readily does so. In the former 


IB. W.. 


on other grounds 52 S.Ct. 187, 284 U.S. | send & Co., 89 L.J.K.B. 1077; [1920] | case a rise or fall of wages, whether 
408, 76 L.Ed. 366]; Davie Shipbldg. & |W.C.&I. 178; _Calver _v. Groom_ &jor not accompanied by a change of 
Rep. Co. v. Drapeau, 36 Que.K.B. 561; |Symonds, 88 L.J.K.B. 129; [1918] W.C. | work, is not criterion of a change of 


in the latter 


Grow v. Dominion Engineering Work, 
61 Que.Super.. 246; McCarthy  v. 
Canadian Vickers, 60 Que.Super. 386; 
Laferriere v. Frontenac Electric Laun- 
dry, 19 Que.Pr. 369. 


49. Franklin Tp. v. Litch, 146 N.E. 
845, 82 Ind.App. 526. 


50. Workmen’s Compensation Act 
(1906) Schedule I (1) (a) (i). 


[a] In case of death (1) under the 
English act of 1906, if the workman 
leaves any dependents wholly depend- 
ent on his earnings, the amount of 
compensation is a sum equal to his 
earnings in the employment of the 
same employer during the three years 
preceding the injury, or the sum of 
£150, whichever of those sums is 
larger, but not exceeding in any case 
£300. Greenwood v. Nall, [1915] 3 
K.B. 97, 8 B.W.C.C. 503; Forrester v. 
McCallum, 38 Sec.L.Rep. 448; Rus- 
sell v. McCluskey, 37 Sc.L.Rep. 931. 
See under the similar provision of 
the act of 1897 @smond v. Campbell, 
[1905] 2 K.B. 852, 8 W.C.C. 95; Buck- 
ley v. London, ete., Dock, 2 B.W.C.C. 
327 [rev 2 B.W.C.C. 491] (holding that 
concurrent employments should not 
be considered). (2) Under this pro- 
vision a determination of average 
earnings is necessary only where the 
period of employment has been less 
than such three years. Greenwood v. 
Nall, [1915] 3 K.B. 97, 8 B.W.C.C. 503. 


51. Workmen’s Compensation Act 
(1906) Schedule I (1) (b). 


52. Workmen’s Compensation Act 
(1906) Schedule I (1) (b). 


53. Workmen’s Compensation Act 
(1906) Schedule I (1) (b). 


54. Workmen’s Compensation Act 
(1906) Sehedule I (2) (a). 


55. James v. Ocean Coal 
[1904] 2 K.B. 213, 6 W.C.C. 128. 


56. Godden v. Cowlin, [1913] 1 K. 
EP ION, Go beWee. CG: 54s =Perry ve 
Wright, [1908] 1 K.B. 441, 1 B.W.C.C. 
351; Dalgleish v. Edinburgh Roperie, 
etc, Co; 6 B:W.C.C. 8675. Turner, v. 
Port of London Authority, 6 B.W.C.C. 
23, 29 T.L.R. 204; Dobson v. British 


Co., 


&I.Rep. 364; Bones v. Associated Port- 
land Cement Manufacturers, Lim., 
[1920] W.C.&I. 138. 


[a] Workman above average.—In 
the case of a workman working in a 
certain grade of employment, the 
arbitrator must have regard to the 
personal ability of the workman to 
earn either more or less than the 
average wage, and is not confined 
solely to a consideration of the earn- 
ings of persons in the same grade, 
but must consider any evidence called 
showing that the workman is in fact 
above the average. Snell v. Bristol, 
[1914] 2 K.B. 291, 7 B.W.GC.C. 236. 


[b] Increase in wage when absent 
from home is properly considered. 
Ford v. Wellerman Bros., 99 L.J.K.B. 
600, [1930] W.C.&I. 278. 


57. Barnett v. Port of London Au- 
Seed (OP SIZ Rae td} | 6 BBV eC.C, 


58. Cox v. Trollope, [1916] 2 K.B. 
682; [1916] W.C.&I. 270; Perry v. 
Wright, [1908] 1 K.B. 441, 1 B.W.C.C. 
351; Cain v. Leyland, 1 B.W.C.C. 368. 


[a] Grade of employee is question 
of fact.—Williams v. Wynnstay Col- 
lieries, 3 B.W.C.C. 473. 


59. Snell v. Bristol, [1914] 2 K.B. 
2995, 7 BOW:.C: C.F 23'6¢ 


60. Twidale v. London and North 
Eastern Railway, [1925] 2 K.B. 455. 


61. Dalgleish v. Edinburgh Ro- 
perie, etc., Co., 6 B.W.C.C. 867; Hunter 
v. Baird, 7 F. (Ct.Sess.) 304; Winbush 
v. Elmbank Roperie, etc., Co., 50 Se.L. 
Rep. 917. 


[a] Change of grade.—‘‘Some em- 
ployments have in them an element 
of the casual, and some of the sea- 
sonal as well as the casual, in the 
ordinary sense, such as are illus- 
trated in Perry v. Wright, and the 
other cases reported at [1908] 1 K.B. 
441, 1 B.W.C.C. 351; other employ- 
ments are of a regular nature, where 
the employee is almost as mucha part 
of the machinery of the establish- 
ment as the machine which he or 
she operates. In the former case a 


grade of employment; 
a change of wages accompanied by a 
change of work goes very far to im- 
port such change of grade. There 
may be a change of department; 
there may be a change of the class of 
machine in the same department. A 
change of wages will not of itself 
import a change of grade, but if it 
accompanies a change Of department, 
or a change of the class of machine, 
or even of the species within the 
same genus of machine, and is not 
temporary but reasonably permanent, 
I think that there is in the sense of 
the schedule a change of grade.” 
Dalgleish v. Edinburgh Roperie, ete., 
Coe GB WiC Ces Gin oul. 


62. Greenwood v. Nall, [1915] 3 K. 
B. 97, 8 B.W.C.C. 503; Perry v. Wright, 
[1908] 1 K.B. 441, 1 B.W.C.C. 351; Gill 
v. Fortescue, 6 B.W.C.C. 577; Gardner 
v. Vickers, Ltd., 44.0.L.R. 563, [1928] 
W.C.&I. 295. 


[a] Under act of 1897 (1) only 
earnings in the service of the em- 
ployer in whose service the work- 
man was injured could be taken inte 
consideration (Lysons v. Knowles, 
[1901] A.C. 79, 3 W.C.C. 1; Hathaway 
v. Argus Printing Co., [1901] 1 K.B. 
96, 3 W.C.C. 177; Case v. Colonial 
Wharves, 8 W.C.C. 114; Leonard v. 
Baird, 38 Sc.L.Rep. 649), (2) and the 
average wages of workmen in the 
same class of employment could not 
be used as a basis (Bartlett v. Tut- 
ton; [119020 tl KBs 7214 WiC Challis 3p. 
(3) In ordinary cases there must have 
been a continuous employment for 
twelve months in order to assess the 
average weekly earnings during the 
twelve months as required by the 
act. Giles v. Belford, [1903] 1 K.B. 
843, 5 W.C.C. 136; Appleby v. Horse- 
ley ‘Co: [11899] 2: QB Hb2a 5 31 IWEClE. 
103; Jones v. Ocean Coal Co., [1899] 
22-Q: BS 224 45 WE. Ge roa. ePrice ave 
Marsden, [1899] 1) UB: 493, EWC: 
Coss Hewlett v. Hepburn, 2 W.C.G. 
123, 16 T.L.R. 56; Keast v. Barrow 
Hematite Steel Co., 1 W.C.C. 99, 15 
T.L.R. 141. (4) The requirement, 
however, that the average weekly 
earnings be taken as a basis of cOm- 
pensation did not exclude cases where 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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age weekly earnings, slack weeks must be included 
when a necessary incident of the employment,®* as 
must a period of idleness due to general business 
conditions,®+ or to the nature of the employment,®° 
or to time generally recognized as holidays therein.*® 
Idle time due to illness®* or a voluntary holiday®® 
should be excluded, as should a period of idleness 
due to a strike.*® The provision for computing com- 
pensation where the employee has worked contin- 
uously for the same employer for the preceding three 
years applies although the employee has been on 
strike for a time during that period.”° 


[§ 523] 8. Matters for Consideration in Addition 
to Wages or Salary—a. Board, Lodging, and Clothes. 
In computing the average weekly wage, the amount 
furnished the employee by the employer in the way 
of board, lodging, laundry, ete., may be considered." 
Where the statute does not make the cash wages of 
an employee the basis for compensation, room and 
board received as remuneration in addition to a sal- 


the employee had worked but a week 
or less under circumstances warrant- 
ing the presumption that the employ- 
ment was to continue. Lysons_ v. 
Knowles, [1901] A.C. 79, 3 W.C.C. 
1; Ayres v. Buckeridge, [1902] 1 K. 
B. 57, 4 W.C.C. 120; Brown v. Cun- 
ningham, 6 F. (Ct.Sess.) 997; Camp- 
bell v. Fife Coal Co., 40 Sc.L.Rep. 


143; Gibb v. Dunlop, 39 Sc.L.Rep. 
750; McHugh v. Barclay, 39 Sc.L. 
Rep. 690; Grewar v. Caledonian R. 
Co., 39 Sc.L.Rep. 687; Fleming v. 
Lochgelly Iron, etc., O.0- 39° USenL. 
Rep. 684; Niddrie, etc., Coal Co. v. 
Peacock, 89 Sc.l.Rep. 3817; Nelson 


v. Kerr, 38 Sc.l.Rep. 645; 
Coal Co. v. Gaffney, 38 Sc.L.Rep. 40; 
Russell v. McCluskey, 37 Sc.L.Rep. 
931; Watters vy. Glover, 4 W.C.C. 138, 
18 T.L.R. 60; Greaves v. Mulliners, 
3 W.C.C. 189; Williams v. Poulson, 
2'W.C.6. 126, 16. T.L:.R: 42; \ Sones -v-~ 
Walker, 1 W.C.C. 142. Contra Peers 
v. Astley, ete., Collieries Co., 3 W.C.C. 
185. : 


63. White v. Wiseman, [1912] 3 
KB. 352, 5 BOW.C.C. 654, Ann.€as. 
1913D 1021; White v. Wiseman, 


B.W:C.G. 654; +107 LT Rep.N.S: 277; 
Gill v. Grainger, [1916] 2 Ir. 354. 


64. Griffiths v. Gilbertson, 8 B.W.C. 
C. 548, 113 L.T.Rep.N.S. 628. 


65. Anslow v. Cannock Chas 
liery Co., [1909] A.C. 435, 2 
365 [aff [1909] 1 K.B. 352, 2 
361]; Carter v. Lang, 1 B.W. 
Bailey v. Kenworthy, 1 B.W.C. 


66. Anslow v. Cannock Chase 
liery Co.,;-—1909] A.C. 435, 2 B.W.C.C. 
865 faff [1909] 1. K.B. 352, 2 B.w.Cc.C. 
361]. See to same effect under ac 
of 1897 Faircloth v. Waring, 8 W.C.C. 
99 (enforced holiday not treated as 
dies non). 


67. Anslow v. Cannock Chase Col- 
liery, Co., [19091]. AC. 435,.:-2 BiW.C.C: 
365 [aff [1909] 1 K.B. 352, 2_B.W.C.C. 
861]; Turner v. Port of London Au- 
thority, 29 T.L.R. 204. 


68. Anslow v. Cannock Chase Col- 
liery Co., [1909] A.C. 435, 2 B.W.C.C. 
Hee y [1909] 1 K.B. 352, 2 B.W.C.C. 


69. Price v. Guest, Keen & Nettle- 
folds, [1918] A.C. 760; Griffiths v. Gil- 
bertson, 8 B.W.C.C. 548, 113 L.T.Rep. 
N.S. 628. 


70. Price v. Guest, [1918] A.C. 760, 
[1918] W.C.&I.Rep. 175. 


71. La.—Haas y. Globe Indemnity 
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ployment. 


Co., 132 So. 246, 16 La.App. 180. 


Mich.—Medland v. Houle Bros., 168 
N.W. 446, 202 Mich. 532. 


Neb.—Maryland Casualty Co. v. 
Geary, 244 N.W. 797, 123 Neb. 851. 


N.J.—Baur v. Essex County Ct. C. 
Pl., 95 A. 627, 88 N.J.Law 128, 132. 


Eng.—Rosenquist v. Bowring, 
[1908] 2 K.B. 108, 1 B.W.C.C. 395. 


See Larson v. Independent School 
Dist. No. 11J of King Hill, (Idaho) 
22 P.(2d) 299 (considering room, heat, 
and light in addition to wage in fixing 
death benefit). 


[a] Employer’s failure to carry on 
books board and similar items did not 
preclude considering such items in 
determining the average weekly wage. 
Haas v. Globe Indemnity Co., (La. 
App,) 132 So. 246. 


72. O'Callahan v. Dermedy, 196 N. 
W. 10, 197 Iowa 632 [mod on other 
grounds 197 N.W. 456, 197 Iowa 632]; 
Makdad v. Altoona Plate Glass and 
Beveling Co., 18 Pa.Dist.&Co. 493. 


73. O’Callahan v. Dermedy, 196 N. 
W. 10, 197 Iowa 632 [mod on other 
grounds on rehearing 197 N.W. 456, 
197 Iowa 632]. 


74, Picanardi v. Emerson Hotel 
Co., 108 A. 488, 185 Md. 92. 


75. Midland R.: Co. v. Sharpe, 
(1904): 4A°.C2 184957 6 We. C.. 119 fatt 
[1903] 2 K.B. 26, 5 W.C.C. 128]. 


76. Thibeault v. General Outdoor 
Advertising Co., Inc., 158 A. 912, 918, 
114 Conn. 410, 84 A.L.R. 184. 


“When we come to consider allow- 
ances made for board and lodging of 
an employee who is taken away from 
his home by the business of his em- 
ployer more difficult questions present 
themselves. Ordinarily one of the 
principal grounds of such an allow- 
ance is that the employee is put to 
more expense for board and lodging 
when he is away from home, and 
while actual reimbursement of all his 
living expenses away from home 
might bring to him some economic 
benefit because of a saving of the 
expense of not living at home, ordi- 
narily this would be too difficult to 
calculate and too remote from the in- 
tent of the parties to be regarded. In 
the absence of unusual conditions, 
such payments should not be regard- 
ed in determining a loss of earnings. 


‘| When, however, the employer makes 


an additional allowance of a fixed sum 
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ary are properly considered as part of the earnings 
of the employee,’? and, where room and board con- 
stitute part of the earnings, the cash value of such 
room and board is to be taken.** 
some statutes, the money value of the board must 
have been fixed by the parties at the time of hiring 
or it cannot be considered.** 
lowed for board and lodging while away from home 
may be included in earnings,’® whether an allowance 
for board and lodging constitutes part of earnings 
of an employee taken away from home on his em- 
ployer’s business depends on whether such allowance 
represents a real and reasonably definite economic 
gain to the employee within, or not contrary to, the 
intent of the parties.*® 


However, under 


While fixed sums al- 


Clothing. The value to the employee of clothing 
furnished by the employer is to be considered as 
part of his earnings.?* 


[§ 524] b. Seasonal, Periodic, or Intermittent Em- 
In determining compensation, regard 


to an employee when he is away from 
home, no definite rule can be formu- 
lated, but each case must be left to 
the reasonable determination of the 
commissioner upon its peculiar cir- 
cumstances. Such an allowance may 
be the result, in whole or in part, of 
an intent to grant additional compen- 
sation on account of the employee 
having to leave his home and the con- 
ditions under which he must live 
away from it, rather than as a mere 
reimbursement of expenditures in- 
curred. It may be so in excess of 
the amounts actually expended as to 
represent a very real economic gain 
to the employee, or, on the other hand, 
so small as not to reimburse him for 
the amounts he actually has to ex- 
pend. The employee may not have a 
home of his own and be compelled to 
pay definite sums for board and lodg- 
ing wherever he is, and the conditions 
of his employment may be such that 
when away from the location of the 
employer’s place of business he is 
able to save, in whole or in part, the 
amount he would have to expend if 
remaining there. On the other hand, 
if the allowance is designed to enable 
the employee to adopt a mode of living 
which the employer considers benefi- 
cial to his own interests and the em- 
ployee makes a saving by a departure 
from the mode of living, fairness to 
the employer might require that no 
part of the allowance be regarded as 
a part of the employee’s earnings. 
These are illustrations of the various 
circumstances which may be involved 
in determining whether such an 
allowance should be regarded as 
earnings. In each case the test 
to be applied is, Does the allowance 
represent a real and _ reasonably 
definite economic gain to the em- 
ployee, reasonably within, or at least 
not contrary to, the fair intent of the 
parties? and the matter must be left 
te the sound discretion of the commis- 
sioner to determine whether this be 
so, and, if so, what amount fairly 
represents that economic gain.’’ Thi- 
beault v. General Outdoor Advertising 
Co., Inc., supra, 


[a] Matter of  discretion.—De- 
termination of whether allowances 
made for board and lodging of an em- 
ployee taken away from home by his 
employer’s business constitute part of 
earnings is within compensation com- 
missioner’s discretion. Thibeault v. 
General Outdoor Advertising Co., 158 
A. 912, 114 Conn. 410, 84 A.L.R. 184. 


77. Great Northern R. Co. v. Daw- 
son, [1905] 1 K.B. 381, 7 W.C.c. 114. 
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‘must be had to all the incidents of the employment 
includirg discontinuousness,’® and statutory provi- 
sions for determining the average weekly wage of 
one regularly employed cannot be applied to one 
only periodically employed.*® Where the wage is 
on a daily basis, it has been held that compensation 
should be computed on such basis without regard to 
whether the employment is continuous or intermit- 
tent.°° Where the occupation is seasonal, compen- 
‘sation should be determined under a provision al- 
lowing any just and reasonable method of finding 
the average weekly wage rather than one providing 
for ascertainment by dividing the total amount 
earned in six months preceding the injury by twenty- 
six.8! A statutory provision for ascertaining the 
weekly earnings from such sum as reasonably repre- 
sents the annual earning capacity of the employee in 
the employment in which he was working has been 
held the proper method of determining compensation 
of one engaged in a seasonal®? or intermittent’* em- 
ployment, or who works for alternative periods 
under an agreed plan so to work to distribute em- 
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ployment.’ Where the aet provides no method of 
computing the average weekly wage of one engaged 
in intermittent or occasional employment, such wage 
is to be determined by dividing the aggregate wage 
earned by the number of weeks covered by the in- 
termittent employment including the weeks in which 
no work was done;**® but where, while the employ- 
ment is irregular, the yearly average number of 
working days can be determined, then the average 
wage is determined by multiplying the daily wage 
by the number of working days in the year and 
dividing by fifty-two.8® Compensation should not be 


- based on the method of computation for a seasonal 


occupation where the employer actually operates 
during all seasons,§7 but the fact.that a business 
operates throughout the year doesnot destroy the 
seasonal character of a department of such busi- 
ness.° An employer who, during a portion of the 
year, reduces his force of employees, but at no time 
completely shuts down, is not operating seasonally 
so as to require the compensation of an injured em- 
ployee to be determined under a provision relating 


78. Damm v. Schreier Contracting 
Co., 257 N.Y.S. 705, 235 App.Div. 478; 
Orlando v. Snider Packing Corpora- 
tion, 246 N.Y.S. 224, 230 App.Div. 557; 
Brage’s Quarry v. Smith, 33 S.W.(2d) 
87, 161 Tenn. 682 [supplemented 34 S. 
W,(2d) 714, 161 Tenn. 682]. 


79. U.S.—Marshall v. Andrew F. 
Mahony Co., 56 F.(2d) 74 [aff 46 F. 
(2d) 539, and foll Pillsbury v. Pacific 
Sais, Co. 56 F.2d), 791. 


Mo.—Biswell v. St. Louis-San Fran- 
cisco Ry. Co., (App.) 49 S.W.(2d) 203. 


N.Y.—Gruber v. Kramer Amuse- 
ment Corp., 202 N.Y.S. 413, 207 App. 
Div. 564. 


Tenn.—Bragg’s Quarry v. Smith, 33 
S.W.(2d) 87, 161 Tenn. 682 [supple- 
ou 34 S.W.(2d) 714, 161 Tenn. 

ig 


Eng.—Hunter v. South Shields Cor- 
poration, [1923] W.C.&I. 78. 


{a] hus (1) where an injured em- 
ployee, engaged in ‘‘periodical employ- 
ment,’”’ worked on an average less than 
three days per week during the year 
preceding the accident, the actual 
' average, not the average determined 
by full week, was taken as the basis 
for compensation. Marshall v. South 
Pittsburg Lumber & Coal Co., 47. S.W. 
(2d) 553, 164 Tenn. 267; Bragg’s Quar- 
ry v. Smith, 33 S.W.(2d) 87, 161 Tenn. 
682 [supplemented 34 S.W.(2d) 714, 
161 Tenn. 682]. (2) Where claimant, 
a seventeen year old boy, employed 
as a Sunday helper on a coaster rail- 
way of an amusement corporation, 
was injured on the third Sunday of 
his employment, the employment be- 
ing seasonal, compensation of injuries 
should have been computed under 
Workmen’s Compensation L. § 14 subd 
3, and not under subds 1 or 2, on the 
basis of the earnings of other em- 
ployees of the same class, working in 
the same or similar employment in 
the same or neighboring locality, and 
his earnings in other unrelated em- 
ployments should not have been con- 
sidered. Gruber v. Kramer Amuse- 
ment Corporation, 202 N.Y.S. 413, 207 
App.Div. 564. (3) Compensation for 
injury to a longshoreman who worked 
one hundred eighty-two days during 
the preceding year should be comput- 
ed by dividing by fifty-two the amount 
actually earned during the year and 
awarding two-thirds of such weekly 
compensation. Andrew F. Mahony Co. 


“ 


v. Marshall, 46 F.(2d). 589 [aff 56 F. 
(2d) 74, foll PillSbury v. Pacific S. S. 
Co., 56 F.(2d) 79]. (4) When an em- 
ployer employs two classes of work- 
men of the same category, the first 
called regular employees, the second 
called extra employees, the latter not 
working continuously, and receiving a 
lower salary than those of the first 
class, it is necessary, in order to de- 
termine the annual salary of the extra 
workmen for the full twelve months, 
to take the average of the remunera- 
tion received by the extra employees 
without taking into consideration that 
of the regular employees. 
G. T. R. Co., 55 Que.Super. 251. 


[b] Seasonal.—As applied to oc- 
cupations, in a provision for com- 
putation of weekly wages as a basis 
of compensation Comp. St. (1922) § 
3049, refers to occupation governed 
by and ordinarily performed only in 
certain seasons of the year. Lincoln 
Gas & Electrie Light Co. v. Watkins, 
204 N.W. 391, 113 Neb. 619. 


80. Morrison-Merrill & Co. v. In- 
dustrial Commission of Utah, (Utah) 
18 P.(2d) 295. 7 


81. Employers’ Mut. Ins. Co. v. In- 
dustrial Commission of Colorado, 277 
P. T77, 85 Colo: 588: 


82. Scott’s Case, 
Me. 446; Cramer v. West Bay City 
Sugar Co., 167 N.W. 843, 201 Mich. 
500; De Mann v. Hydraulic Engineer- 
ing Co., 159 N.W. 380, 192 Mich. 594; 
Littler v. George A. Fuller Co., 119 
N.E., 554, °223) N7Y.*°369"> Hogan’ \v. 
Onondaga County, 225 N.Y.S. 57, 221 
App.Div. 636; Kittle v. Town of Kin- 
derhook, 212 N.Y.S. 410, 214 App.Div. 
345; Burg v. Henry P. Burgard Co., 
204 N.Y.S. 686, 209 App.Div. 837; Rain- 
bow Gardens v. Industrial Commis- 
sion, 202 N.W. 329, 186 Wis. 223. 


“In our opinion the legislature by 
this statute did in fact make provision 
which applied to all cases of such in- 
juries and deaths occurring in all em- 
ployments, and that, in making such 
provision, they included the known 
and recognized incident of the employ- 
ment of coal mining and other em- 
ployments that such employments 
were not carried on during the entire 
year. Therefore, in determining the 
compensation to employees injured in 
such employments and in arriving at 
a fair and reasonable basis therefor, 


118 A. 236, 121 


Langlois v.. 


the computation must be made under 
the provisions of the fourth classifi- 
cation of this statute, and the amount 
of the average annual earnings of 
the injured employee ascertained as 
near as possible. To charge this em- 
ployment with compensation for in- 
juries to its employees on the same 
basis as employments which operate 
during substantially 300 days in the 
year would be an apparent injustice, 
as such compensation would be based 
on the theory of impossible earnings 
by the employee in that employment 
which operated upon the average a 
trifle over two-thirdssof a working 
year. This was recognized and pro- 
vided for by the legislature by omit- 
ting from the fourth classification 
any requirement relative to the aver- 
age daily wage or salary of an in- 
jured employee. This construction, 
in principle, appears to be supported 
by the English cases involving ques- 
tions of like character. Anslow v. 
Cannock Chase Colliery Co., [1909] 
A.C. 435; Perry v. Wright, [1908] i 


K.B. 441; Kelley v. York, 43 Irish 
L.T.J. 81; Carter v. Lang, [1908] S. 
C. 1198.” Andrejwski v. Wolverine 


Coal Co., 148 N.W. 684, 182 Mich. 298, 
309, Ann.Cas.1916D 724. 


83. Baltimore & O. R. Co. v. Clark, 
59 F.(2d) 595 [aff in part and rev in 
part 56 F.(2d) 212]; Mahaffey v. In- 
dustrial Accident Commission, 171 P. 
298, 176 Cal. 711; Belliamo v. Marlin- 
Rockwell Corporation, 213 N.Y.S. 85, 
215 App.Div. 845; Testo v. Burden 
grou Co., 207 N.Y.S. 454, 211 App.Div. 


84. Producers’ & Refiners’ Corpo- 
ration v. McDougal, (Okl.) 26 P.(2d) 
210; Oklahoma City v. Arnold, (Ok1.) 
25 P.(2d) 651. 


85. State Road Commission y. In- 
dustrial Commission of Utah, 190 P. 
544, 56 Utah 252. 


86. Utah Fuel Co. v. Industrial 
Commission of Utah, 201 P. 1034, 59 
Utah 46. 


87. Decatur Ry. & Light Co. v. In- 
dustrial Board of Illinois, 114 N.E. 
915, 276 Ill. 472; Hogan v. Onondaga 
peony: 225 N.Y-S. 57, 221 App.Div. 


88 Biswell v. St. Louis-San Fran- 
aR, Ry. Co., (Mo.App.) 49 S.W.(2d) 
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to seasonal employment.®® An occupation which can 
be carried on continuously throughout the year is 
not seasonal within a statute providing a different 
method of computation for seasonal employments 
than for those not seasonal.®° 


Other employment during off season.®1 Whether 
a seasonal employee is entitled to have his earnings 
in other employments considered in determining his 
earning capacity depends on the terms of: the stat- 
utes.22 Where the statutory method of computing 
a seasonal worker’s earnings makes the basis of 
compensation the annual earnings as determined 
by the earning capacity of the employee in the em- 
ployment in which he was injured, a seasonal worker 
is not entitled to have his earnings from other em- 
ployers considered;®* but where such method is 
modified by amendment to allow consideration of 
his earnings in the employment in which he was 
injured and other employments, claimant is not 
confined to proof of his earnings in the seasonal oc- 
cupation alone,®* but his average annual earnings 
from which his average weekly wage is to be com- 
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puted include both earnings from the seasonal oc- 
cupation and actual earnings for the remainder of 
the year from whatever occupation they may have 
been received;®® and in default of such actual earn- 
ings by the employer during the remainder of the 
year the earnings of other employees of the same 
or most similar class during the nonseasonal period 
may be shown.®* However, such a modification 
whereby all earnings may be considered has been 
held not to apply to cases of injuries received prior 
to the enactment of such a‘ provision.®? 


[§ 525] c. Earnings from Several Employers. 
Under some of the acts, express provision is made 
for a case in which the employee works at the same 
time for several employers, or at different times 
under concurrent contracts of employment, his earn- 
ings being taken as if all the services were performed 
for the employer in whose service he was injured.®® 
Substantially the same conclusion has been arrived 
at by way of construction in the absence of express 
provision,®® and it has been held that where the 
employment is the same for each of the employers 


89. Forbes v. Ottumwa Sand Co., 
(Iowa) 249 N.W. 399. 


90. Froehly v. T. M. Harton Co., 
TSITAL T2Ty 291 Pali57* .O- Donnell v. 
South Fayette Tp. School Dist., 161 
A. 887, 105 Pa.Super. 488. 


91. E from several 
ployers see infra § 525. 


92. See statutory provisions; 
cases infra this note. 


{a] In Quebec (1) to determine 
the indemnity payable to a workman 
who is the victim of a labor accident 
in an irregular employment, one must 
establish his annual salary by adding 
to the remuneration which he receiv- 
ed during the period of work the 
earnings which he could have realized 
during the balance of the year. Naud 
.v. Girard, 25 Que.K.B. 407. (2) To es- 
tablish the annual earnings when the 
employment is not continuous, it is 
necessary to add to the wages really 
earned by the workman during the 
period of actual employment the earn- 
ings which he really made in other 
businesses during the rest of the 
year, and not fictitious earning cal- 
culated by means of the wages that 
he could have earned in the time that 
he was disabled during a certain num- 
ber of years. Kennedy v. Thom, 49 
Que.Super. 211. 


“93. McDonald v. Burden Iron Co., 
2@1 N.Y.S. 720, 206 App.Div. 571. 


[a] Miustrations.—(1) Compensa- 
tion for a deceased instructor at a 
children’s summer camp should be 
based on his annual earnings in the 
same kind of employment and not on 
earnings as a college instructor pre- 
ceding year. Kapler v. Camp Tagh- 
conic, 213 N.Y.S. 160, 215 App.Div. 51 
(earnings at a summer camp repre- 
sent earning capacity for compensa- 
tion purposes under compensation law 
although covering only the summer 
months). (2) A laborer, fatally in- 
jured while employed in ice harvest- 
ing, is engaged in a “seasonal” em- 
ployment, and earnings in another 
employment could not be considered 
in determining annual average earn- 
ings. Blatchley v. Dairymen’s League 
Co-op. Ass’n, 232 N.Y.S. 437, 225 App. 
Div. 167. 

94. Damm vy. Schreier Contracting 
Co., 257 N.Y.S. 705, 235 App.Div. 478. 


95. Damm v. Schreier Contracting 
Co., supra. 


em- 


and 


; 


t 


96. Damm v. Schreier Contracting 
Co., supra. 


97. Kadison v. Gottlieb, 233 N.Y.S. 
485, 226 App.Div. 700; Blatchley v. 
Dairymen’s League Cooperative Ass’n, 
232 N.Y.S. 437, 225 App.Div. 167. 


98. See statutory provisions; 
cases infra this note. 


{a] Employments held concurrent 
and within act.—(1) Employment on 
a casual job at a wage of ls. a day, 
and employment by a greengrocer. 
Bones v. Associated Portland Cement 
Manufacturers, Lim., 90 L.J.K.B. 456; 
[1920] W.C.&I. 1388. (2) Employment 
as stoker on a merchant vessel, and 
stoker in the Naval Reserve. Steam- 
ship Raphael vy. Brady, [1911] A.C. 
ALS.4 BW .C.C.2307, fatty 48 °W,.C.C.16, 
80 L.J.K.B. 217] (retainer fee paid 
in Naval Reserve must be included). 
(3) Employment as a plate layer on a 
railway, and check taker at a theater. 
Lloyd v. Midland R. Co., [1914] 2 K. 
B. 58, 7 B.W.C.C. 72. (4) Employment 
as a mason’s tender, and position as 
caretaker, although the occupation as 
mason’s tender is seasonal. Juan’s 
Case, 134 A. 161, 125 Me. 361. 


{[b] Limitation on application of 
statute.—Where the act provides that 
the amount of compensation of one 
working for the same employer for 
three years preceding the injury shall 
be a sum equal to his earnings in 
such employment, wages earned in 
concurrent employments are not to 
be included. Buckley v. London, etc., 
Docks, 2 B.W.C.C. 327 [rev 2 B.W.C.C. 
491] (holding the provision not ap- 
plicable in the case of death claims). 


{c] Provision to be read into 
methods of computation.—Where the 
provision as to concurrent employ- 
ments appears aS a paragraph in a 
subclause providing one method of 
computing the average weekly wage, 
it must be held to be read by attrac- 
tion into subsequent subclauses pro- 
viding other methods in case of an 
employee injured in the course of his 
employment in which he was engaged 
for more than a year preceding the 
injury, while concurrently employed 
for less than such time in other work. 
Juan’s Case, 126 A. 5%1, 124 Me. 123. 


{d] Earnings.—Where employ- 
ment by two or more employers is 
concurrent, all earnings during ordi- 
nary working hours, day or night, 
shall be considered as though earned 


and 


in employment in the course of which 
injury occurred. Juan’s Case, 134 A. 
161, 125 Me. 361 (a finding that con- 
current employment as a mason’s 
tender made the earnings of one, em- 
ployed as a caretaker at wages of 
ten dollars per week, more than twen- 
ty-four dollars per week, and award 
of compensation on that basis for 
death in employment as caretaker, is 
not contrary to law, in view of Work- 
men’s Compensation Act § 12). 


[e] Earnings are earnings in em- 
ployment and do not include other 
earnings such as payments to the 
workman from public funds to make 
up loss of wages for days when, in- 
stead of working, he sits as work- 
men’s representative on the court of 
referees of a local employment com- 
mittee. McGee v. Muir & Co., 140 L.T. 
546, [1929] W.C.&I.. 162. 


[f]| English act of 1897 did not 
contain this provision so that earn- 
ings in other concurrent employ- 
ments could not be considered. Hath- 
away v. Argus Printing Co., [1901] 
Dede Bs, 965 adie GC our a Ge 


99. Western Metal Supply Co. v. 
Pillsbury, 156 P. 491, 172 Cal. 407, 
Ann.Cas.1917E_ 390; Gillen v. Ocean 
Accident & Guarantee Corporation, 
102 N.E. 346, 215 Mass. 96, L.R.A. 
1916A 371; Anderson vy. Roberts- 
Karp Hotel Co., 214 N.W. 265, 171 
Minn. 402; Geneva-Pearl Oil & Gas 
2 v. Hickman, 296 P. 954, 147 Okl. 


[a]. Mlustrations.—(1) Where a 
longshoreman, injured in the course 
of his employment by a steamship. 
company, worked for many other em- 
ployers and earned an average week- 
ly wage which was the average week- 
ly wage earned by other longshore- 
men in the same class of employment 
in the same district, the basis for 
compensation was the average week- 
ly wage, and he was entitled to re- 
ceive one half of his average weekl 
earnings as longshoreman from 1 
sources. Gillen v. Ocean Accident & 
Guarantee Corporation, 102 N.B. 346, 
215 Mass. 96, L.R.A.1916A 871. (2) 
Under the workmen’s compensation 
act of 1913, which provides as com- 
pensation for the death of a workman 
a percentage of the average annual 
earnings of the deceased employee, 
and in several of its subsections con- 
templates the payment of awards not 
based on earnings received from the 
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the total earnings are to be considered,t but not 
earnings in some dissimilar employment ;? but where 
the basis of compensation is the earnings from the 
work engaged in at the time of the injury, earnings 
from other employments are not to be considered.* 
In case of concurrent employments, each employment 
considered must be such as would come within the 
scope of the act. The average weekly wage of one 
engaged in concurrent employments with several 
employers cannot be computed under a provision 
making the average weekly wage of others having 
such employment the basis for computing compensa- 
tion where there are no others so engaged.® An 
employee of an interurban railroad operating in 
part over lines of a city railway company which 
paid his wages while operating on its lines, under 
an agreement with the interurban company, is an 
employee solely of the interurban company so that 
wages paid by the city company are to be consid- 
ered.® The rules allowing compensation in cases of 
concurrent employments cannot be adopted in the 
case of successive contracts with several employers.’ 
Compensation may, in a proper case, be apportioned 
among the several employers on the basis of the 
time the employee worked for each.® 


[§ 526] d. Employee Serving in Dual Capacity. 
Under a statute providing that an employee who 
serves an employer in different capacities may re- 
cover compensation based on the wages he was earn- 
ing in the grade of employment in which he was in- 


employer in whose service the em- 
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jured, unless his transfer to such grade was tempo- 
rary and in an emergency, in which case the wages 
of that grade do not control, one who is hired for 
a specified employment for a fixed amount may 
recover compensation based on wages for such grade 
of employment although injured while working at 
less wages in a lower grade during a cessation of 
the work for which he was employed® or for more 
wages in a higher grade of employment?° unless such 
change in employment was not temporary but per- 
manent,!! and even in the, absence of an express 
statutory provision covering’ the situation it has 
been held that the earnings in the temporary em- 
ployment should not be considered,*? but compensa- 
tion should be>based on earnings im the work prin- 
cipally engaged in.1? Permanent wages received at 
the time of the injury, although higher or lower than 
wages received before, should be the basis.1* Where 
one serves in a dual capacity under one contract 
of hire, his earnings for purposes of compensation 
is the amount received for work in both capacities, 
not merely that received for the work during 
the performance of which he was injured.t®> Where 


«the employee serves his employer in two capacities, 


one insurable and the other not,. but the latter being 
incidental to the former, his compensation is to be 
based on his total average wage as against the con- 
tention that what his wage was in the insurable oc- 
cupation did not appear.t® One holding the title of 
an executive managing official and at the same time 
being and performing the work of an employee, at 


ployee was injured, the earnings of 
a night watchman independently em- 
ployed by six different firms is the 
amount he received from all of the 
firms, not the amount he received 
from the employer in whose service 
he was killed. Western Metal Sup- 
ply Co. v. Pillsbury, 156 P. 491, 172 
Cal. 407, Ann.Cas.1917E 390. 


[b] “Employment” in workmen’s 
compensation act defining daily wage, 
means the particular employment or 
kind of work in which the employee 
was engaged at the time of the acci- 
dent. Anderson v. Roberts-Karp Ho- 
tel Co., 214 N.W. 265, 171 Minn. 402. 


1. In re Howard, 125 N.E. 215, 71 
Ind-App. 557; Gruber v. Kramer 
Amusement Corporation, 202 N.Y.S. 
413, 207 App.Div. 564. 


2. Gruber v. Kramer Amusement 
Corporation, 202 N.Y.S. 413, 207 App. 
Div. 564; State ex rel. Smith v. In- 
dustrial Commission of Ohio, 187 N. 
E. 768, 127 Ohio St. 217; Bamberger 
Electric R. Co. v. Industrial Commis- 
sion of Utah, 203 P. 345, 59 Utah 257. 


{a] Illustrations.—(1) Where one 
who, although otherwise regularly 
employed, is injured while perform- 
ing his duties as a volunteer fireman 
or deputy sheriff, his compensation is 
determined by his wages or earnings 
as a volunteer fireman (State ex rel. 
Smith v. Industrial Commission of 
Ohio, 187 N.E. 768, 127 Ohio St. 217) 
(2) or deputy sheriff (Monterey Coun- 
ty v. Rader, 248 P. 912, 199 Cal, 221, 
47 A.L.R. 359; Millard County v. In- 
dustrial Commission, 217 P. 974, 62 
Utah 46 [where one who was previ- 
ously employed as an automobile 
salesman was employed by the sher- 
iff of a county to assist in the cap- 
ture of an eScaped prisoner, and was 
killed in an effort to capture the 


his widow was entitled to compensa- 
tion computed upon the basis of sal- 
ary paid him as sheriff, and not the 
salary received when previously em- 
ployed as a salesman]). 


Other employments 
workers see supra § 524. 


3. Quebec’s Case, 141 N.E. 582, 247 
Mass. 80, 30 A.L.R. 996; Marvin’s 
Case, 125 N.E. 154, 234 Mass. 145; 
King’s Case, 125 N.E. 153, 234 Mass. 


of seasonal 


-1387 [dist Gillen vy. Ocean Accident & 


Guarantee Corporation, 102 N.E. 346, 
215 Mass, 96, L.R.A.1916A 371]; Con- 
veyors’ Corporation of America v. In- 
dustrial Commission of Wisconsin, 
228 N.W. 118, 200 Wis. 512. 


4. Walton v. Electric Service Co., 
247 P. 846, 121 Kan. 480; Clevely v. 
Upson Co., 263 N.Y.S. 23, 237 App.Div. 
671; Wild v. Brown & Co., [1919] 1 K. 
B. 134, [1918] W.C.&I. 354; Simmons 
v. Heath Laundry Co., [1910] 1 K.B. 
548, 3 B.W.C.C. 200; Sales v. Abbott, 
85 L.J.K.B. 1666, [1916] W.C.&I. 124; 
Alderman vy. Warren, 85 L.J.K.B. 1442, 
[1916] W.C.&I. 266. 


[a] Joint employers not all sub- 
ject to act.—Compensation for the 
death of an employee who had work- 
ed at several employments is properly 
proportioned to the earnings received 
from an employer liable under the 
compensation law. Odom v. Galloway 
Coal Co., 184 So. 855, 223 Ala. 118. 


fo Juan’s Case, 126 A. 571, 124 Me. 


6. Chicago & Interurban Traction 
Co. v. Industrial Board of Illinois, 118 
N.E. 464, 282 Ill. 230. 


7. Cue v. Port of London Author- 
ity, [1914] 3 K.B. 892, 7 B.W.C.C.: 447. 


8. Schaefer & Co. vy. BHicher, 201 
N.W. 396, 185 Wis. 317. 


Bundy v. Petroleum Products 
Co., 172 P. 1020, 103 Kan. 40. 


10. Edge v. Gorton, [1912] 3 K.B. 
360, 5 B.W.C.C. 614. See Jury v. 
Steamship Atalanta, [1912] 3 K.B. 
366, 5 B.W.C.C. 681 (holding that a 
mere temporary position in the ab- 
sence of another did not fix an em- 
ployee’s grade). 


11. Babcock v. Young, 4 B.W.C.C. 
367, [1911] S.C. 406; Marchant v. 
Char Steam Trawling Co., 34 Lloyd 
List L. Rep. 38, [1929] W.C.&I. 341; 
Winbush v. Elmbank Roperie and 
Sail Cloth Co., Lth, (1913), 50 Se.L. 
Rep. 9i7- 


12. Ropp v. Moon Bros. Mfg. Co., 
44 S.W.(2d) 888, 226 Mo.App. 845. 


13. Ropp v. Moon Bros. Mfg. Co., 
supra. 


_14. Petroleum Casualty Co. v. Wil- 
liams, (Tex.Commn.App.) 15 S.W.(2d) 
553 [Laff (Civ.App.) 4 S.W.(2d) 631]; 
Texas Employers’ Ins. Ass’n y. Phil- 
lips, (Tex.Civ.App.) 62 S.W.(2d) 313. 


[a] Actual wages at the time of 
the injury are not to be used as a 
basis for computing the annual earn- 
ings under such a provision unless 
reasonably permanent, in which case 
the average annual wage should be 
computed on the basis of wages re- 
ceived at the time of injury, whether 
they had been permanently increased 
or lowered. Petroleum Casualty Co. 
v. Williams, (Tex.Commn.App.) 15 S. 
Nee 553 [aff (Civ.App.) 4 S.W.(2d) 


15. Clark v. Forést Lumber Co., 
120 So. 88, 9 La.App. 639; Dobson y. 
British Oil and Cake Mills, Ltd., 106 
L.T.Rep.N.S. 922. 


16. Fidelity Union Casualty Co. v. 
Carey, (Tex.Commn.App.) 55 S.W. 
{833 195 [aff (Civ.App.) 38 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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which he is insured, is to receive compensation based 
on the wages drawn by him in the latter capacity,** 
but the fact that an employee is made a foreman 
does not affect his right to compensation as an 
employee.?§ 


[§ 527] e. Joint Employees. Where two em- 
ployees are hired jointly, and each is entitled to half 
of the total wage paid, compensation for injury to 
one should not be computed as if the injured em- 
ployee earned all, or nearly all, the total wage.'® 


[§ 528] f. Gratuities, Tips, and Bonuses. Tips re- 
ceived by the employee are to be included in the 
determination of the average weekly earnings?° 
where the reception of tips is contemplated by the 
employer who pays his employee accordingly,?? but 
not where not contemplated,?? and gratuities re- 
ceived without the knowledge of the employer can- 
not be considered in the absence of anything show- 
ing a custom to give tips to persons engaged in the 
same business as claimant.?? A statutory provision 
that benefits received by an injured employee from 
sources other than his employer shall not be consid- 
ered in determining compensation does not exclude 
tips as a factor in figuring average earnings but 
merely contemplates that compensation is to be paid 
for diminished capacity to earn wages.?* Bonuses 
paid as wages, although designated as bonuses, musi, 
be included in calculating wages to determine com- 
pensation,?®> but bonuses for extraordinary services 
should not be considered.?°® 


[6 529] g. Wages and Hire. Where one is injured 
while engaged in work in the performance of which 
he uses his own teams or trucks and is paid a lump 
sum, such sum represents his earnings plus the rea- 
sonable value of the use of his teams or trucks** 


17. Skouitchi v. Chic Cloak & Suit 
Co.,, 130 NB: 299, 280N- Ys 2965715 3A. 
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bet, 5 B.W.C.C. 372; 
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and his earnings are the reasonable value of his 
services,2* and compensation must be gauged by 
the amount he receives as wages, disregarding the 
amount paid as hire.?° 


[§ 530] h. Compensation Payments. Where an 
employee in receipt of compensation for a previous 
accident is injured, such compensation cannot be 
considered as a part of his earnings.®° 


[§ 531] i. Profits from Business. That the in- 
jured employee enjoys a profit from a separate busi- 
ness of his own does not deprive him of the right 
to compensation;*! nor does income from a part- 
nership in addition to earnings as an employee there- 
of affect the right of an injured employee to com- 
pensation.*? Profits from a business enterprise of 
his own are not to be considered in determining the 
average weekly wage.** Profits of claimant from 
the sale of supplies involving employment of cap- 
ital or credit should not be considered, in deter- 
mining claimant’s average weekly wage for com- 
pensation purposes.*+4 


[§ 532] j. Assistants and Supplies. If the em- 
ployee receives a sum of money out of which he is 
to pay an assistant, the amount paid the assistant 
must be deducted from the total to determine his 
earnings;*> but where the workman receives assist- 
ance from the members of his family deduction from 
the amount taken as representing his earnings should 
not be made of payments made to them or on their 
account in respect of such assistance.?* Where, in 
addition to his wages, the employee is furnished 
with supplies and services for which he is to re- 
imburse his employer, the amount paid must be de- 
ducted from his gross earnings in determining his 
wage,®* and where the employer has been accus- 


Hains v. Cor- 


30. Perry v. Wright, [1908] 1 K.B. 
Knott vy. Jacobs, 


447-1, BLW.C.Ci 35k. 


L.R. 1285. 


18. Foucher y. Morache, 46 Que. 
Super. 498. 


_ 19. Spanick v. Glantz, 
229, 209 App.Div. 255. 


[a] Illustration.—Where deceased 
worked during the day as a black- 
smith, and he and his wife were em- 
ployed as janitor and janitress, she 
working in the daytime and he in the 
evening, and she performing at least 
half of the janitor’s services, an 
award treating practically all of the 
compensation paid for janitor serv- 
ices as earned by decedent was unau- 
thorized. Spanick v. Glantz, 205 N. 
Y.S. 229, 209 App.Div. 255. , 


20. Cal.—Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission of California, 183 P. 234, 
41 Cal.App. 543. 


Me.—Gross’ Case, 166 A. 55, 132 Me. 


205 N.Y.S. 


59 


Mass.—Powers’ Case, 176 N.E. 621, 
275 Mass. 515, 75 A.L.R. 1220. 


N.Y.—Kadison v. Gottlieb, 233 N.Y. 
S. 485, 226 App.Div. 700; Bryant v. 
Pullman Co., 177 N.Y.S. 488, 188 App. 
Div. 311 [aff 127 N.E. 909, 228 N.Y. 
579]; Sloat v. Rochester Taxicab Co., 
163 N.Y.S. 904, 177 App.Div. 57 [aff 
116 N.E. 1076, 221 N.Y. 491]. 


Tex.—Lloyds Casualty Co. v. Mere- 
dith, (Civ.App.) 63 S.W.(2d) 1051. 


Eng.—Great Western R. Co. v. 
Helps, [1918] A.C. 141, [1918] W.C.&I. 
287; Penn= v. Spiers, [1908] 1 K.B. 


: 


4 B.W.C.C. 55. 


21. Begendorf v. Swift & Co., 183 
N.Y.S. 917, 193 App.Div. 404. 


22. Ferro v. Leopold Sinsheimer 
Estate,: 176 N.E. 817; 256 N.Y. 398; 
Anderson vy. Horling, 211 N.Y.S. 487, 
214 App.Div. 826. 


23. Begendorf v. Swift & Co., 183 
N.Y.S. 917, 193 App.Div. 404. 


Boho Gross’ Case, 166 A. 55, 132 Me. 


25. Ciarla v. Solvay Process Co., 
172 N.Y.S. 426, 186 App.Div. 629 [aff 
123 N.E. 858, 226 N.Y. 566]; Moss v. 
Aluminum Co. of America, 276 S.W. 
1052, 152 Tenn. 249. 


{a] . Provision of workmen’s com- 
pensation act that, wherever allow- 
ances made to an employee in lieu of 
wages are specified as part of the 
wage contract, they shall be deemed 
part of the earnings, has no applica- 
tion to a case where it was not insist- 
ed that attendance bonuses to a re- 
finer of aluminum ore were made in 
lieu of wages, the only question be- 
ing whether the attendance bonus 
was part of wages. Moss v. Alumi- 
num Co. of America, 276 S.W. 1052, 
152 Tenn. 249. . 


26. Juan’s Case, 
Me. 361. 


27. Buhner v. Bowman, 143 N.E. 
366, 81 Ind.App. 395. 


28. Buhner vy. Bowman, supra. 


29. Buhner v. Bowman, supra; 
Alexander v. Latimer, 5 La.App. 41. 


134 A. 161, 125 


31. McCann v. McCormack’s Ga- 
rage, 197 N-Y.S. 19, 203 App.Div,. 387. 


32. Federico’s Case, (Mass.) 186 
N.E. 599. ‘ } 


83. Handfield Petroleum Co. y. Al- 
Ten, 11 Pi(2a)) 17550157, OL 1s 


34. Duffield v. Quogue Field Club, 
216 N.Y.S. 615, 217 App.Div. 796. 


35. State v. Sibley County Dist. 
Cena 5. N.W. 182, 128 Minn. 486; Mc- 
mPa Stein, 3 B.W.C.C. 544, [1910] S. 


{a] Illustrations.—(1) Payments 
by_a miner to his drawer should be 
deducted from the miner’s earnings. 
McKee y. Stein, 3 B.W.C.C. 544, [1910] 
S.C. 38. (2) Where a miner who was 
paid according to his output employ- 
ed his son as an assistant in his work, 
but paid him nothing for his sery- 
ices, although the usual wage for 
Such assistance was 2s 9d per day, in 
estimating his average weekly earn- 
ings nothing fell to be deducted in 
respect of the gratuitous assistance 
given by the son. Nelson y. Kerr; 38 
Sce.L.Rep. 645. 


36. Roper v. Tiussey-Freke, [1915] 
3 K.B. 222, 8 B.W.C.C. 604. 


87. Richards v. Central Iowa Fuel 
Co., 166 N.W. 1059, 184 Iowa 1878. 


[a] Deduction from earnings.— 
Where it appeared that the deceased 
employee was paid regular weekly 
wages for about six months, less a 
deduction for supplies and_ tools, 
without objection, the refusal to make 
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tomed to pay the workman a sum to cover expenses 
for supplies used in his employment, the sum so 
paid shall not be reckoned as a part of the earn- 
ings,®® but the rule is otherwise where the employer 
makes deductions from the wage to cover the cost 
of the supplies.*® 


[§ 533] k. Possible Increase of Wages. Under 
the provision of some statutes where the employee 
is a minor, and under normal conditions his wages 
may be expected to increase, such fact may be con- 
sidered in arriving at his average weekly wages,*° 
and an award so considering a possible increase is 
not improper,*? whether the average wage is being 
computed to determine compensation or death ben- 
efits;#2 but the possible increase must be in the 
wages in the employment in which he was injured 
and not some other more lucrative employment which 
he might enter*? and be limited to a reasonable time 
after his attaining majority** although “after” has 
been held to mean at majority.4° Age, experience, 
and other qualifications can be considered in deter- 
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mining the average weekly wage only in the ease of 
immature persons. The amount of the award must 
be controlled by conditions existing at the time of 
the injury*? and must not be too high.** Where the 
length of service of an employee is such that his 
compensation is to be computed according to the 
annual earnings of persons of the same class in the 
same employment and loeality, the commissions he 
earned during his employment, and the possible im- 
crease thereof, should not be made the basis of am 
award.*® A possible increase is not to be considered. 
in eases of temporary disability exeept for the period 
of the disability,®° but the rule is otherwise where 
the disability is permanent.>? 


{[§ 534] 4. Impairment of Earning Capacity.®?' 
Where incapacity to work is made the basis for 
compensation it is equivalent to loss of earning pow- 
er, and so construed covers such loss whether from 
inability to perform work secured, or inability to 
secure work to do.®? Hence the disinclination of 
employers to take erippled, disfigured, or otherwise 


any deduction therefor in determin- 
ing wages as a basis for compensa- 
tion, on the ground that there was 
no express agreement in contract of 
hiring for such deduction, was re- 
versible error. Reitmyer v. Coxe 
Bros. & Co., 107 A. 739, 264 Pa. 372. 


38. Jones y. International Anthra- 
cite Collieries Co., [1919] 1 K.B. 156; 
[1919] W.C.&I. 49; Shipp v. Froding- 
ham Iron, ete., Co., [1913] 1. K.B. 577. 
6 BIWUGzE, 1. 


39. Abram Coal Co. v. Southern, 
[1903] A.C. 306, 5 W.C.C. 125; Hough- 
ton v. Sutton Heath, etc., Co., [1901] 
1 KB. 93,°3 W.C.C.s1173; McKee vv. 
Stein, 3 B.W.C.C. 544, 47 Se.L.Rep. 39 
(deduction of sums paid by miner for 
explosives should not be made). 


40. See statutory provisions. 


41. Kerchik v. La Fontaine Novel- 
ty Co., 233 N.Y.S. 399, 225 App.Div. 
437; Barringer v. Clark, 172 N.Y.S. 
39£, 184 App.Div. 695; Associated In- 
demnity Corporation v. Wilson, (Tex. 
Civ.App.) 21 S.W.(2d) 314; Sheldon y. 
Butterley Co., [1919] 2 K.B. 600, 
[1919] W.C.&I. 311; Burke v. Wilsons, 
ete., Coal Co:, [1917] S.C. 92. 


[a] Anticipatory award.—In view 
of Workmen’s Compensation Law § 3, 
subd. 9, and section 14, subd. 5, it is 
within the power of the Commission 
to make an anticipatory award, where 
the testimony indicates. that the 
minor servant would probably have 
been promoted and his wages in- 
creased. Carkey v. Island Paper Co., 
163 N.Y.S. 710, 177 App.Div. 73. 


42. Kilberg v. Vitch, 156 N.Y-S. 
971, 171 App.Div. 89; Industrial Com- 
mission v. Jasionowski, 156 N.E. 616, 
24 Ohio App. 66. 


[a] Illustration.—In making an 
award to the dependent mother and 
sister of a deceased employee, a boy 
sixteen years old, the consideration 
by the workmen’s compensation com- 
mission of the probable increase of 
the deceased’s wages was proper. 
Kilberg v. Vitch, 156 N.Y.S. 971, 171 
App.Div. 89, 91 (holding also that a 
provision of the act that “all ques- 
tions of dependency shall be deter- 
mined as of the time of the accident” 
does not forbid such consideration of 
‘a probable wage increase, since such 
sentence relates only to the ascer- 
tainment of dependents). : 


43. In re Gagnon, 117 N.E. 321, 228 


Mass. 334; Gruber v. Kramer Amuse- 
ment Corporation, 202°N.Y.S.. 413, 207 
App.Div. 564. 


44. Badger Carton: Co. v.. Indus- 
trial Commission of Wisconsin, 218 
N.W. 190, 195 Wis. 327. 


[a] Itule applied.—An award of 
twenty-two dollars and fifty cents per 
week, for the loss of a hand at the 
wrist, to a girl high school graduate 
nearly twenty is not excessive, al- 
though her weekly wage was only 
twelve dollars and fifty cents, as the 
mean average between maximum and 
minimum ‘income earned by high 
school graduates one year. after 
graduation was the basis. Badger 
Carton Co. v. Industrial Commission 
or coat 218 N.W. 190,'195 Wis. 


45. Hyman Bros. Box & Label Co. 
v. Industrial Accident Commission, 
181 P. 784, 180 Cal: 423; Western Pac. 
R. Co. v. Industrial Accident Commis- 
a of California, 181 P. 787, 180 Cal. 


46. Industrial Commission of Ohio 
v. Royer, 171 N.E. 337, 122 Ohio St. 
271; Badger'Carton Co. v. Industrial 
Commission of Wisconsin, 218 Ww. 
190, 195 Wis. 327. 


47. Foyt v. Daigler, 258 N.Y.S. 
1020, 236. App.Div. 420 (award _ held 
too high); In re Cohen, 162 N.Y.S. 
424, 176 App.Div. 35. 


4s. Standard Varnish Works y. In- 
dustrial Accident Commission of Cali- 
fornia, 239 P. 1067, 197 Cal. 1438. 


49. New Amsterdam Casualty Co. 
ei Sumpells 118 S.E. 786, 30 Ga.App. 


50. Ide v. Faul & Timmins, 166 N. 
Y.S. 858, 179 App.Div. 567; Zypitz v. 
St.: Francis Hospital, 245 N.Y.S. 340. 


51. Szmuda vy. Percy Kent Bag Co., 
212 N.Y.S. 139, 214 App.Div. 341. 


[a] Scheduled injuries.—Where a 
minor eighteen years of age, engaged 
in work as a press tender, was caught 
in the gears of the press and lost his 
third and fourth fingers, his expecta- 
tion of receiving higher wages should 
not be limited to the period covered 
by the appropriate schedule for his 
permanent partial disability, the stat- 
ute not being intended to limit meas- 
ure of his loss to wages during minor- 
ity. Szmuda v. Percy Kent Bag Co., 
212 N.Y.S., 139, 214 App.Div. 341. 


52. Necessity to constitute dis- 
ability see infra § 541. 


_ 58. Kan.—Beal v. El Dorado Refin- 
ing Co., 296 P. 723, 132 Kan. 666; Gor- 
pe v. Battelle, 144 P. 244, 93. Kan. 


Me.—Milton’s Case, 120 A. 533, 122 
Me. 437. 


Mass.—lIn re Septimo, 107 N.E. 63, 
219 Mass. 430; Duprey v. Maryland 
Casualty Co., 106 N.E. 686, 219 Mass. 
189; In re Sullivan, 105 N.E. 4638, 218 
Mass. 141, L.R.A.1916A 378. 


Oki.—State Highway Commn. v. 
Alexander, 15 P.(2d) 52, 159 Okl. 238; 
Estes Battery & Electric Service v. 
Birch, 14 P.(2d) 410, 159 Okl. 75; Bur- 
po Gin Co. v. Chaney, 14 P.(2d) 216, 
159 Okl. 25; White Deer Pipe Line 
Co. v. McLaughlin, 4 P.(2d) 1057, 153 
Okl. 54; Texas Co. vy. Roberts, 294 P. 
180, 146 Okl. 140. 


Eng.—Jackson v. Hunslet Engine 
Co., 8 B.W.C.C. 584, 113 .L.T.Rep.N.S. 
630; Brown v. Thornycroft, 5 B.W. 
C.C. 386; Guest v. Winsper, 4 B.W. 
C.C. 289; Thomas vy. Fairbairn, 4 B.W. 
C.C. 195; Dobby v.*Pease, 2 B.W.C.€. 
370; Clark v. Gas Light, ete., Co., 7 
W,.G.C. 2.119, (2a ToL. Ren 1842 = sBaliov. 
Coulthard &.Co., 122 L.T.Rep.N.S. 164, 
[1919] W.C.&I. 369. But see Boag v. 
Lochwood Collieries, [1910] S.C. 51, 
3 B.W.C.C. 549 (holding inability to 
find work no ground for increasing 
compensation). 


“Tf, as in this case, the injured em- 
ployee by reason of his injury is un- 
able in spite of diligent efforts to ob- 
tain employment, it would be an 
abuse of language to say that he was 
still able to earn money, that he still 
had a capacity for work, even though 
his physical powers might be such as 
to enable him to do some kinds of 
work if practically the labor market 
were not thus closed to him.” In re 
Sullivan, 105 N.E. 463, 218 Mass. 141, 
143, L.R.A.1916A 378. 4 


[a] Rule applied.—A comptometer 
operator who lost the ends of three 
fingers was entitled:.to compensation 
for partial incapacity from the time 
of discharge after resuming work, 
where she was handicapped in work- 
ing or in obtaining employment. Man- 
ley’s Case, (Mass.) 184 N.E. 372. 


{b] Inability to reach work.— 
Lameness of an employee, preventing 
his walking to his former place of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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physically defective persons into their employment 
may be considered.'¢ However, a reduction in earn- 
ings, due not to the injury but to general business 
conditions, cannot be taken into account,°® but the 
contrary has been held under a provision requiring 
earning capacity in cases of partial disability to be 


work, may tend to support a finding 
of total disability. Beddard v. Stan- 
ton Iron Works Co., 6 B.W.C.C. 627. 


{c] Physical or mental impair- 
ment.—“As we understand the au- 
thorities, regardless of whether thé 
loss of ability to earn such wages as 
the applicant was receiving at the 
time of the accident is by reason of 
either a physical or mental impair- 
ment he is entitled to compensation.” 
Utah-Idaho Central R. Co. v. Indus- 
trial Commission of Utah, 267 P. 785, 
788, 71 Utah 490, 


{d] Snglish authorities as prece- 
dents.—‘“‘The expression ‘incapacity 
for work’ was taken from the English 
workmen’s compensation act of 1906. 
. . . Accordingly decisions of the 
English courts fixing the meaning 
there to be given to these words are 
of weight.” In re Sullivan, 105 N.E. 
463, 218 Mass. 141, 142, L.R.A.1916A 
3 


[e] Limitations of English rule.— 
“™here can therefore be no general 
principle, i. e., a principle true in all 
cases, that in the case of partial in- 
capacity the employer is required not 
only to shew what work the workman 
can do but also to shew that he can 
get such work. But on the other hand 
I am also of opinion that+there are 
cases in which the onus of shewing 
that suitable work can in fact be ob- 
tained does fall upon the employer 
who claims that the incapacity of the 
workman is only partial. If the acci- 
dent has left the workman so injured 
that he is incapable of becoming an 
ordinary workman of average capac- 
ity in any well-known branch of the 
labour market—if in other words the 
capacities for work left to him fit 
him only for special uses and do not, 
so to speak, make his powers of la- 
bour a merchantable article in some 
of the well-known lines of the labour 
market, I think it is incumbent on 
the employer to shew that such spe- 
cial employment can in fact be ob- 
tained by him.” Cardiff Corp. v. Hall, 
{1911} 1-K.B. 1009, 1020, 4 B.W.C.C. 
159 (per Moulton, L. J.). To same ef- 
fect United Steel Companies, Lim. v. 
a 95 L.J.K.B. 684, [1926] W.C.& 
1.7156. 


{f]. In Pennsylvania, under a pro- 
vision for compensation based on loss 
of earning capacity determined by the 
difference between what is earned 
‘after the injury and the average 
weekly earnings before, and providing 
that such average shall be, for one 
continuously employed, five and one- 
half times his average daily rate of 
the words “continuous employ- 
ments” being undefined in the com- 
pensation act must be construed in 
their popular sense, if not contra- 
dictory to the object and intention of 
the lawmakers. Romig v. Champion 
Blower & Forge Co., 165 A. 758, 109 
Pa.Super. 78 (an injured workman 
employed at a plant operating two 
days per week was not engaged in 
“continuous employment” within the 
compensation statute, so as to entitle 
him to have his compensation deter- 
mined on the basis of a five and one- 
half-day week). : 


54. Kan.—Gorrell v. Battelle, 144 
P. 244, 93 Kan. 370. 


Me.—Milton’s Case, 120A. 533,122 


* 
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Me. 437. 


Wis.—International Harvester Co. 
v. State Industrial Commn., 147 N.W. 
53, 157 Wis. 167, Ann.Cas.1916B 330. 


Eng.—Tannoch v. Brownieside Coal 
Co., [1929] A.C. 642, [1929] W.C.&I. 
278; Ball v. Hunt, [1912] A.C. 496, 
5 B.W.C.C. 459 [rev [1911] 1 K.B. 1048, 
4 B.W.C.C. 225]; Jackson v. Hunslet 
Engine Co., 8 B.W.C.C. 584, 113 L.T. 
Rep.N.S. 630; Guest v. Winsper, 4 B. 
W.C.C. 289. 


B.C.—Roylance v. Canadian Pac. R. 
Co.,.14-B.C, 20. 


But see Shinnick v. Clover Farms 
Co., 152 N.Y.S. 649, 90 Misc. 1 [aff 154 
N.Y.S. 423, 169 App.Div. 236] (where 
disfigurement by loss of an ear was 
held not a disability). 


[a] Rule applied.mWhere an in- 
jured workman’s compensation under 
Laws 1919, c 2388 § 15, for partial 
‘incapacity to work” was fixed by 
agreement with reference to the wa- 
ges received when the agreement was 
made, and the subsequent loss of his 
job causing lessening of earnings was 
due to the general disinclination of 
employers to employ cripples, he was 
entitled to compensation for “in- 
creased incapacity,” within section 36, 
though his physical incapacity had 
not changed; the terms “incapacity 
for work” and “increased incapacity” 
including not merely want of physical 
ability to work but lack of oppor- 
tunity. Ray’s Case, 119 A. 191, 122 
Me. 108, 33 A.L.R. 112. 


55. Me.—Milton’s Case, 120 A. 533, 
122 Me. 437. 


Mass.—Manley’s Case, 184 N.E. 372; 
Lavallee’s Case, 179 N.E. 214, 277 
Mass. 538; Driscoll’s Case, 137 N.E. 
260, 248 Mass. 236; Capone’s Case, 132 
N.E. 32, 239 Mass. 331; In re Durney, 
111 N.E. 166, 222 Mass. 461. 


N.H.—Plourde v. 
275. 


N.Y.—Jordan v. Decorative Co., 130 
N.E. 634, 230 N.Y. 522. 


Eng.—Merry v. Black, 2: B.W.C.C. 
372; Bevan v. Nixons Nav. Co., 97 
L.J.K.B. 179, [1928] W.C.&I. 117 [aff 
139 L.T. 647, [1928] W.C.&I. 3447; 
Woodcock y. Tyldesley Coal Co., 
[1929] W.C.&I. 352; Lyon v. Taylor, 
[1929] W.C.&I. 35; Cushion v. Trede- 
gar Iron & Coal Co., [1927] W.C.&I. 
326; Jones v. Wharncliffe Woodmoor 
Colliery Co., [1922] W.C.&I. 205; Mid- 
dleton v. Wharncliffe Woodmoor Col- 
liery Co., [1922] W.C.&I. 201. See 
Bevan v. Energlyn Colliery Co., 5 B. 
W.C.C. 169, 28 T.L.R. 27 [foll Woodi- 
lee Coal & Coke Co. v. McNeill, [19181] 
A.C. 48, [1918] W.C.&I. 282] (holding 
that a statute lowering the earning 
powers of that particular class of 
workmen should be taken into con- 
sideration in determining impairment 
of earnings). 


Auclair, 167 A. 


“The statute contemplates compen- 
sation for diminished capacity to earn 
wages, and the injured employee, in 
common with others, must bear the 
loss resulting entirely from business 
depression.’”’ In re Durney, 111 N.E. 
166, 222 Mass. 461, 462. 


“Liability to unemployment is a 
feature of all industrial labour, and 
the workman was subject to it before 
the accident as truly as he was after- 
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determined by the actual earnings,°® and where, 
due to business conditions, the employee could not 
return to his former employment and could not, 
because of his disability from the injury, do the work 
he could obtain, he has suffered a loss of earning | 
power and is entitled to compensation.>? 


A trivial 


wards. He has no right to be placed 
in a more favourable position in this 
respect than if the accident had not 
happened. Accordingly the Courts 
have held that a workman is not en- 
titled to compensation for unemploy- 
ment due to the fluctuations of trade, 
or, to use the language of the pres- 
ent Master of the Rolls in Dobby v. 
Pease, 2 B.W.C.C. 370, ‘the employer 
does not guarantee the state of the 
labour market.’” Cardiff Corp. v. 
Hall, [1911] 1 K.B. 1009, 1018, 4 B.w. 
C.C. 159 (per Moulton, L.J.). 


[a] Dlustration.—‘It is impossi- 
ble to hold that the employer neces- 
sarily or generally guarantees the 
conditions of the labour market 
where there is partial incapacity any 
more than he guarantees that the. 
workman shall get employment 
where incapacity has for the time 
ceased. An example will make this 
clear. Suppose that in the business 
of a mechanical fitter there is a class 
of work requiring a special fineness 
of touch or keenness of sight so that 
it can. only be done by _ persons 
specially gifted in these respects and 
that it accordingly commands higher 
wages. Suppose also that an acci- 
dent happens to one of these first- 
class fitters which injures his sight 
or touch to such an extent that he 
now has that sense only in an aver- 
age degree of perfection, and thus is 
qualified only for the work of an 
ordinary fitter, but which does him 
no other injury. His position after 
the accident is that he has lost 
thereby the difference of earning 
power of a first-class fitter as com- 
pared with an ordinary fitter. But 
he has lost no more. I can see no 
reason why this chance of obtaining 
employment or his power of earning 
wages should be treated for any pur- 
pose as different from that of a man 
who has all his life been an average 
fitter, and, inasmuch as the employer 
does not guarantee the state of the 
labour market for one who is and has 
previously been an average fitter, I 
cannot see why he should guarantee 
the state of the labour market for 
the workman who has now become 
one.” Cardiff Corp. v. Hall, [1911] 1 
K.B. 1009. 1020, 4 B.W.C.C. 159 (per 
Moulton, L. J.). 


56. Santo v. Symington Mach. Co., 
261 N.Y.S. 706, 237 App.Div. 242 [rearg 
den 262 N.Y.S. 955]. 


_ [a] Thus the industrial board is 
justified in accepting claimant’s actual 
earnings subsequent to injury as 
representing his wage-earning capac- 
ity, in the absence of evidence show- 
ing opportunity of claimant to earn 
ave erento Ye ay nine ray Mach. Co., 
WAR ; pp.Div. 242 [rear 
den 262 N.Y.S. 955). P : e. 


57. Biscardi’s Case, (Mass.) 1 
N.E. 92; Capone’s Case, 132 NE. a0, 
239 Mass. 331; Bevan v. Nixons Nav. 
Co., [1929] A.C. 44, [1928] W.C.&t. 
344. See White v. London and North 
Eastern Railway, 99 L.J.K.B. 633; 
[1930] W.C.&I. 231 (if a workman, ow- 
ing to injury, is compelled to adopt'a 
less remunerative occupation, the re- 
sulting loss of earnings is occasioned 
by his injury even though the lower 
wage which he is able to earn in his 
new employment results in part from 
the economic conditions prevailing in 
that employment). 
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impairment of earnings cannot be considered.*® 
Where the statute bases compensation on the im- 
pairment of the employee’s earning capacity in the 
employment in which he was working at the time of 
the accident, the earning capacity remaining to the 
employee in other callings cannot be considered.°°® 
This rule does not apply where the compensation is 
measured by the loss of ability to earn in any suit- 
able employment.*° Where the average weekly 
wages which claimant is able to earn are not limited 
to those he could earn in the same employment®? 
but include the whole monetary result of a reasonable 
use of all his powers, mental and physical, whether 
working for himself or for others and whether or 
not his earnings are called wages in common 
speech,*? where talents previously undiscovered pro- 
duce an earning capacity greater than that enjoyed 
prior to the injury no compensation can be had for 
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loss of earning capacity.** However, income other 
than earnings does not affect the right to compensa- 
tion for loss of earning capacity.°* Where the stat- 
ute provides compensation for impairment or loss of 
earning capacity, a provision therein that the aver- 
age weekly wage shall be taken as the basis for 
computing the benefits limits the amount which can 
be awarded.*® Failure to earn wages while attend- 
ing a rehabilitation school for disabled employees 
is not a loss of earning capacity but merely a loss 
3.66 Where the 
basis of compensation is the difference in wages be- 
fore and after the injury, such difference is not to 
be determined on the opinions of physicians as to 
the extent of reduction of earning power.** Under 
some statutes any compensation for injury, except 
for scheduled injuries, must be based on a loss or 
impairment of earning capacity.®* 


58. Ex parte American Blakeslee 
Mfg. Co., 98 So. 817, 19 Ala.App. 547; 
Woodhouse v. Midland R. Co., [1914] 
38 K.B. 1034, 7 B.W.C.C. 690; Stack v. 
Whittal, 48 Que.Super, 272. 


59. Leitz v. Labadie Ice Co., 201 N. 
W. 485, 229 Mich. 381; Levanen v. 
Seneca Copper Corporation, 199 N.W. 
652, 227 Mich. 592; Myers v. Wads- 
worth Mfg. Co., 183 N.W. 913, 214 
Mich. 636; Woodcock v. Dodge Bros., 
181 N.W. 976, 213 Mich. 233, 17 A.L.R. 
203; Foley v. Detroit United R. Co., 
157 N.W. 45, 190 Mich. 507; Abbott v. 
Concord Ice Co., 116 A. 751, 80 N.H. 
301; Mellen Lumber Co. v. State In- 
dustrial Commn., 142 N.W. 187, 154 
Wis. 114, 119, L.R.A.1916A 374 and 
note, Ann.Cas.1915B 997. 


“Where a statute plainly says, as 
this one does, that the loss in case 
of partial disability shall consist of 
such percentage of the weekly earn- 
ings of the emplovee as shall fairly 
represent the proportionate extent of 
the impairment of his earning capac- 
ity in the employment in which he 
was working at the time of the acci- 
dent, we fail to see how the court 
would be justified in adding thereto 
the following limitation: ‘Less such 
sums as the employee might be able 
to earn in some other calling.’ This 
in effect is what the court would 
have to do if it adwpted the construc- 
tion for which the appellant con- 
tends. There is nothing doubtful, 
obscure, or ambiguous about the lan- 
guage used.” Mellen Lumber Co, v. 
State Industrial Commn., supra. 


{a] Rule applied where: (1) The 
test of disability is the impairment of 
earning capacity in the employment in 
which the employee was working at 
the time of the accident, so that a 
motor tester, who was a highly skilled 
employee, is entitled to compensation 
for injuries totally disabling him from 
performing the duties of a tester, al- 
though he was employed by his form- 
er employer at an increased wage as 
a motor inspector, which was a simi- 
lar skilled occupation in which he 
ceuld use the skill acquired in his 
previous occupation. Geis v. Packard 
Motor Car Co., 183 N.W. 916, 214 Mich. 
646. (2) A workman lost the sight 
of an eye by injury in course of em- 
ployment, and four days later re- 
turned to his work at full wages, but 
the injury decreased his capacity to 
earn higher wages at a trade in which 
he had worked for another employer 
for a part of time before the accident, 
the injury was not covered by Work- 
men’s Compensation Act § 6 (2), fixing 
compensation for partial incapacity to 


earn “in the same employment or oth- 
erwise,” even if not excluded, as it 
was by a section excluding disability 
for less than two weeks. Abbott v. 
wonenrd Ice Co., 116 A. 751, 80 N.H. 


[b] Remedy: is*for legislature.— 
“It may well be that if the legis- 
lature had in mind the concrete case 
with which we are dealing it would 
have provided for such a contingency. 
It is not very probable that it was 
intended to give an employee who 
lost a thumb and finger of the left 
hand the same compensation that he 
would be entitled to receive had he 
been so maimed that he was totally 
incapacitated from doing any kind of 
work. If this is so, then it is ap- 
parent that the legislature overlooked 
the contingency with which we are 
dealing, or it in fact has provided 
that the future earning capacity of 
the employee must be taken into ac- 
count. If the former is the correct 
diagnosis, then the remedy rests with 
the legislature. It is its function to 
amend the act where amendment is 
found necessary. The fact that in- 
justice may result in the instant case 
is nothing that concerns the courts 
unless some constitutional right of 
the appellant is being invaded.” Mel- 
len Lumber Co. v. State Industrial 
Commn., 142 N.W. 187, 154 Wis. 114, 
aan L.R.A.1916A 374, Ann.Cas.1915B 


60. Milton’s Case, 120 A. 533, 122 
Me. 437; Cammell v. Platt, 2 B.W.C.C. 
368. But see Ling v. De Dion Bouton, 
Ltd., [1920] 1 K.B. 88 (wage-earning 
eapacity of a munition worker in nor- 
TR eH ENC Se as cook not rele- 
vant). 


[a] Army pay received by a work- 
man who has voluntarily enlisted 
must be taken into account by the 
arbitrator as being what the man ‘is 
earning,’ although it may not be all 
that he is “able to earn in some suit- 
able employment.” Port of London 
Authority v. Gray [1919] 1 K.B. 65, 
[1918] W.C.&I1. 348. 


{b] Declaration of  liability.—A 
seamstress, having injured and lost 
the top of the thimble finger of her 
right hand by an accident arising out 
of and in the course of her employ- 
ment as a seam presser, for which 
she was paid compensation until she 
was able to earn as a seam presser 
the same wages as before the acci- 
dent, and therefore her incapacity for 
work resulting from the injury had 
ceased, she was entitled to a declara- 
tion of liability as to her loss of ca- 


pacity as a seamstress. Summers v. 
Genese & Young, 129 L.T. 11, [1923] 
W.C.&I. 182. 


[c] In Colorado it has been held 
that the widest discretion is vested 
in the industrial commission to de- 
termine whether under particular cir- 
cumstances there should be applied 
the rule that the degree of disability 
is to be determined by general impair- 
ment of earning capacity, without re- 
spect to any particular kind of Jabor, 
or determined by impairment of earn- 
ing capacity in the kind of labor in 
which claimant was employed when 
injured, age, education, training, 
physical and mental capacity, and 
adaptability being open to considera- 
tion. Globe Indemnity Co. v. Indus- 
trial Commission of Colorado, 186 P. 
522, 67 Colo. 526. 


™ 


61. Federico’s Case, (Mass.) 186 
N.E. 599. 

62. Federico’s Case, supra. 

63. . Federico’s Case, supra. 


64. Federico’s Case, supra. 


_ [a] Rule applied.—(1) Where the 
income of a compensation claimant 
as partner in a contracting firm ex- 
ceeded his average weekly wage prior 
to injuries, claimant was entitled to 
compensation where his labor, skill, 
and judgment constituted only one 
factor contributing toward total. in- 
come__ received. Federico’s Case, 
(Mass,) 186 N.E. 599 (the broad con- 
struction given to the word ‘earn- 
ings” in a statute relating to record- 
ing assignments of “future earnings” 
is not applicable in determining the 
compensation of claimant whose earn- 
ings after injury exceeded those be- 
fore injury). (2) In determining 
whether an employee is earning more 
than his average weekly wage at the 
time of injury, his earning capacity 
in the service of another, or in a 
business of his own, is to be taken in- 
to consideration; but gifts received 
from charity or philanthropy, or by 
begging are not to be considered. 
peuahs Case, 141 N.E. 877, 247 Mass. 


65. Industrial Commission of Ohio 
see 171 N.E. 337, 122 Ohio St. 


66. Berenowski vi‘Anchor Window 
pee Co., 223° N-Y.S. 78, 221. App. 
iv. é 


67. Sweeney v. Biack River Lum- 
ber Co., 91 So. 511, 150 La. 1061. 


68. Federico’s Case, (Mass.) 186 N. 
BE. 599. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Suitable employment. Where the statute limits 
the amount of* compensation for partial incapacity 
to the difference between the earnings of the em- 
ployee before the accident and the amount which he 
is earning or able to earn in some suitable employ- 
ment after the accident,®® the question of what is 
a suitable employment is one of fact.7° The amount 
which the employee is able to earn in a business con- 
ducted by himself may be considered.71 Where, 
however, the man is working in his own business, 
his earning capacity is measured by his earning 
capacity in ease the services rendered to himself 
had been rendered to someone else, and not by the 
profits in his business.*? 


[§ 535] B. Compensation for Disability—1. In 
General—a. General Rules. “Disability” has been 
said to be a combination of partial or total physical 
incapacity and of inability to work’? or inability to 
work with the same ease and competency as before 
the injury even though the injured person might not 
be entitled to compensation,’* or the loss, total or 
partial, of earning power from the injury.7° As used 
in some acts, disability refers to injuries which re- 
sult in impairment of earning capacity rather than 
disablement to perform a certain class of work,’® 
or loss of a.member or permanent loss of the use 

69. See statutory provisions. 73. 


70. Eyre v. Houghton Main Col- 
liery Co., [1910] 1 K.B. 695, 3 B.W.C.C. 


250: Housley v. Hadfields, 8 B.W.C.C. | 378: 
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Associated Indemnity Corpora- 
tion v. State Industrial Accident Com- 
mission, 12 P.(2d) 1075, 124 Cal.App. 
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thereof,’ or functional defects resulting from nat- 
ural causes. The indemnity is based on disability 
to work rather than physical impairment as such’? 
except where the act specifically provides for com- 
pensation for physical disfigurement.*° Under some 
of ‘the acts disability and impairment are distin- 
guished, the former being regarded as an inability, 
either partial or total, to work, the latter as a partial 
or complete loss of the function of a member of the 
body or of the body as a whole.®! An accident pro- 
ducing no disability resulting in any loss of earnings 
is not compensable’? except as it may result in an in- 
jury for which a schedule provides compensation 
without regard to loss of earning power.*? Under 
provisions basing compensation on disability alone 
the only difference in the amounts of compensation 
for injuries of the same character is that occasioned 
by differences in wages earned.*4 Compensation for 
disability depends on the character of the disability 
considered in itself, and not with reference to the 
character of the particular individual.§> No dis- 
crimination is made because of the age of the em- 
ployee,’* or the character of his work,§* or his 
health,’8® intelligence,®® efficiency,°®° strength, BEES oye 
expectation of life.°? Disability may exist without 


83. See infra § 547. 


84. Bateman Mfg. Co. v. Smith, 89 
A. 979, 85 N.J.Law 409. 


85. Carr v. John W. Rowan Plas- 


497; Penman vy. Smith’s Dry Docks 74. Cleveland Provision Co. v. A E 
Co., 8 B.W.C.C. 487; Burt v. Fife Coal | Hunter, 172 N.E. 294, 35 Ohio App. Hate Gare Coe Smith, 89 © 979. 
Co., 8 B.W.C.C. 350; Ashmore v. Lillie, | 169. 85 N.J.Law 409: Jamieson v. Fifé 
8 BW.C.C, 89; Howards v. Wharton, 6} 75. woodward v. Pittsburgh En- | Coal Go; 5 F. (Ct.Sess.) 958. 

Bey Vamos 6 gineering & Construction Co., 143 A. [a] Reason for rule.—‘“Were it 
An vimanas eee —An tgs 21, 293 Pa. 338. oiner wise, we should have to deter- 
of employment may be reasonable! 176 gavich v. Industrial Commis- |™ine what kind of a man was meant 
and lagers aa or So ha rete sion, 5 P.(2a) 779, 39 Ariz. 266; Marsh Kee ine legislature to receive the 
TEMOV a, Ce OY v. Industrial Accident Commission of |Standard statutory compensation— 


whether a young and vigorous man : 


city. Wallis v. McNeice, 6 B.W.C.C. F . 
445 (removal of carter from Belfast ey (Cal.) 18 P.(2d) 933, 86 A. 
to Dublin). ea ‘ 

[a] “Injury” within the compen- 


[b] Employments held suitable.— 
(1) Former employment held suitable 
for steel fettler although he had lost 
an eye therein. Housley v. Hadfields, 
8 B.W.C.C: 497% (2) Old occupation 
as miner at the working face, al- 
though one eye had been lost. Law v. 
Baird, 7 B.W.C.C. 846, [1914] S.C. 423. 
(3) Work repairing wagons, involving 
cutting out bolts with hammer and 
chisel, where employee had lost an 
eye. Elliott v. Curry, 5 B.W.C.C. 584. 


{[c] Employments held unsuitable. 
—(1) Old employment of loco driver 
and shunter in a mine where fingers 
were stiffened and useless. Dinning- 
ton Mail Coal Co. v. Bruins, 5 B.W.C.C. 
367. (2) Old employment of tool- 
smith who has lost an eye may be 
unsuitable because of inability to 
stand noise. Penman vy. Smith’s Dry 
Docks Co., 8 B.W.C.C. 487. (3) Stok- 
ing furnace where one eye had been 
lost and the other impaired. Thomp- 
son v. Newton, 7 B.W.C.C. 703: °(4) 
Old employment to a miner who had 
practically lost the sight of one eye. 
Eyre v. Houghton Main Colliery Co., 
[2920] 1 KB) 695; 3) BOWeG.C. 250. 


71. Norman v. Walder, [1904] 2 K. 
B. 27, 6 W.C.C. 124 (under act of 
1897); Duberley v. Mace, 6 B.W.C.C. 


82 (holding that compensation might 
be diminished or terminated where the 
employee was engaged in farming 
oe) in fact earning in his own serv- 
ice). 


72. Paterson v. Moore, 3 B.W.C.C. 
541, [1910] Sree 29. 


sation act, connotes compensable in- 
jury and is correlated to incapacity or 
disability justifying compensatory 
award. Marsh v. Industrial Accident 
Commission of California, (Cal.) 18 P. 
(2d) 933, 86 A.L.R. 563. 


77. Moses v. National Union Coal 
Mining Co., 184 N.W. 746, 194 Iowa 
819; Marhoffer v. Marhoffer, 116 N.E. 
379, 220 N.Y. 543. 


78. Bervilacqua v. Clark, 232 N.Y. 
S. 502, 225 App.Div. 190 [aft 166 N.E. 
335, 250 N.Y. 589]. 


79. Cosmos Mining Co. v. State 
Industrial Commission, 225 P. 720, 101 
Ok. 283. 


80. Cosmos Mining Co. v. State In- 
dustrial Commission, supra. 


81. Roush v. W. R. Duncan & Son, 
(Ind.App.) 183 N.E. 410; Inman v. 
Carl Furst Co., 174 N.E. 96, 92 Ind. 
App. 17 [foll Hipskind’ v. Wabash 
Canning Co., 175 N.E. 896, 94 Ind.App. 
WiPAAle Northern Indiana Power Cou Vi 
pie yeine, 146 N.E. 879, 82 Ind.App. 


82. Perkinson v. Industrial Com- 
mission, 187 N.E. 398, 305 Ill. 625; 
Barnes v. American Can Co., 7 La. 
App. 597; Fuller v. Robinson Const. 
Co., 5 La.App. 241; Lumberman’s 
Reciprocal Ass’n v. Coody, (Tex.Civ. 
App.) 278 S.W. 856; Kimlark Rug Cor- 
poration v. Stansfield, 246 N.W. 424, 
210 Wis. 319; Zurich General Accident 
& Liability Ins. Co. v. Industrial Com- 
mission, 233 N.W. 772, 203 Wis. 135. 


or an old and decrepit man or some 
one between the two extremes; and 
we should then have to vary the 
award in each individual case and 
perhaps never find the typical normal 
standard.” Bateman Mfg. Co. v. 
Smith, 89 A. 979, 85 Nataw, 409, 411. 


[b] Probable natural incapacity.— 
“The finding by the board that the 
employee is a man of failing physical 
powers and that probably he will be 
incapacitated for work in a few 
years, as a result of such physical 
weakness, independently of his in- 
jury, does not bar him from compen- 
sation under the act if his incapacity 
to work is the result of his injuries.” 
Duprey v. Maryland Casualty Co., 106 
N.E. 686, 219 Mass. 189, 193. 


86. Carr v. John W. Rowan Plas- 
tering Co., (Mo.App.) 55 S.W.(2d) 727; 
Bateman Mfe. Co. v. Smith, 89 A. 979, 
85 N.J.Law 409. 


Possible spoxgeee of wage of minor 
see supra § 533 


87. Bateman Mfg. Co. v. Smith, 89 
A. 979, 85 N.J.Law 409. 


88. Carr v. John W. Rowan Plas- 


coun, Co., (Mo.App.) 55 S.W.(2d) 
89. Carr v. John W. Rowan Plas- 


tering Co., supra. 


90. Carr v. John W. 
tering Co., supra. 


Rowan Plas- 


91. Carr v. John W. Rowan Plas- 
tering Co., supra. 
92. Bateman Mfg. Co. v. rnin 89 


A. 979, 85 N.J.Law 409. 
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a present diminution of earning power.®® 


“Incapacity,” as used in a compensation statute, 
has been held to mean incapacity to work as dis- 
tinguished from loss, or loss of use, of a member 
of the body,®°* and compensation therefor is as a rule 
based on loss or impairment of earning capacity.°® 


Future disability or incapacity. 


ployee is not incapacitated at the date of the in- 
jury, but becomes so at a later date, he is entitled 
to recover compensation from such date until the 
expiration of the statutory limit of the period of 
A provision allowing an employee 
to apply for and receive a nominal award for an in- 


compensation.°® 


93. London Guarantee & Accident 
Co. v. Industrial Commission, 199 P. 
962, 70 Colo. 256; Burbage v. Lee, 93 
A. 359, 87 N.J.Law 36; King v. Port 
of London Authority, [1920] A.C. 1; 
Freeland v. Macfarlane, 37 Sc.L.Rep. 
599; Peterson v. Garth Co., 24 Que. 
K.B. 165; Lariviere v. Girouard, 24 
Que.K.B. 154, 24 Dom.L.R. 532. 


[a] “The term ‘disability’ is not 
restricted to such disability as im- 
pairs present earning power at the 
particular occupation, but embraces 
any loss of physical function which 
detracts from the former efficiency of 
the body or its members in the ordi- 
nary pursuits of life.’ Burbage v. 
Lee, 93 A. 859, 87 N.J.Law 36, 38. 


94. Panico v. Sperry Engineering 
Co., 156 A. 802, 113 Conn. 707; Roller 
v. Warren, 129 A. 168, 169, 98 Vt. 514. 


“Any deprivation of employee’s 
power to work as result of injury is 
‘incapacity’ within the meaning of 
the provisions of the Workmen’s Com- 
pensation Act.” Rice v. Denny Roll & 
Panel, Co., 154 S.E. 69,071,199 oN.C. 
154. 


“The term ‘incapacity for work’ 
- . . means loss of earning power 
as a workman in consequence of the 
injury, whether the loss manifests it- 
self in inability to perform such work 
as may be obtainable or inability to 
secure work to do.” Roller v. Warren, 
supra. 


95. Panico v. Sperry Engineering 
Co., 156 A. 802, 113 Conn. 707; Austin 
Bros. Bridge Co. v. Whitmire, 121 S. 
E. 345, 31 Ga.App. 560. 


[a] Distinguished from indemnity 
for scheduled injury.—Compensation 
for total or partial incapacity is based 
on loss or impairment of earning pow- 
er, whereas specific indemnity for 
enumerated injuries is based on handi- 
cap through life because of loss or 
loss of use of a member of the body. 
Panico v. Sperry Engineering Co., 156 
A. 802, 113 Conn. 707. 


Compensation for scheduled injury 
see infra § 547. ; 


96. Marsh v. Industrial Accident 
Commission, (Cal.) 18 P.(2d) 933, 86 
A.L.R. 563; Giminez v. Industrial Ac- 
cident Commission, (Cal.App.) 23 P. 
(2d) 425; Carlson v. Avery Co., 196 
Ill.App. 262; Roney v. Griffith Piano 
Co.,, 131 A. 686, 4 N.J.Misc. 31; Texas 
Indemnity Ins. Co. v. Holloway, (Tex. 
Civ.App.) 30 S.W.(2d) 921 [aff (Com- 
mn.App.) 40. S.W.(2d) 75]. 


[a] Rule applied.—(1) Where an 
employee’s injury did not at first pre- 
vent his continued employment, but 
later resulted in cancer from which 
he died, temporary compensation to 
the date of diagnosis of cancer, and 
permanent compensation thereafter 
until the date of death, was recovera- 
ble. Roney v. Griffith Piano Co., 131 
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Where the em- 


jury.t 


A. 686, 4 N.J.Mise. 31. (2) An em- 
ployee is properly allowed compensa- 
tion for time in hospital for a hernia 
operation performed more than two 
months after injury where incapacity 
did not commence until then. Mary- 
land Casualty Co. y. Robinson, 141 8. 
E. 225, 149 Va. 307. 


[b] “Injury,” as used in statute 
providing time at which compensa- 
tion payments shall begin, means “‘in- 
capacity.” Texas Indemnity Ins. Co. 
v. Holloway, (Tex.Civ.App.) 30 S.W. 
ee oe [aff (Commnm App.) 40 S.W. 


[c] Occupational disease. — (1) 
Time for compensation for disability 
resulting from occupational disease 
begins from incapacity, and not when 
poison first appears. Textileather 
Corporation v. Great American In- 
demnity Co., 156 A. 840, 108 N.J.Law 
121 [foll Textileather Corporation v. 
Sun Indemnity Co. of New York, 156 
A. 842, 108 N.J.Law 207]. (2) In case 
of latent disease of the lungs and oth- 
er internal organs from constantly in- 
haling chemical dust and fumes, in- 
jury for compensation purposes dates 
from the time when accumulated ef- 
fects culminate in disability traceable 
to latent disease as primary cause. 
Marsh v. Industrial Accident Commis- 
sion of California, (Cal.) 18 P.(2d) 
933, 86 A.L.R. 563; Giminez v. Indus- 
trial Accident Commission, (Cal.App.) 
23 P.(2d) 425. 


97. Associated Indemnity Corpora- 
tion v. State Industrial Accident Com- 
su ae 12 P.(2d) 1075, 124 Cal.App. 


98. Updike Grain Co. v. Swanson, 
174 N.W. 862, 103 Neb. 872. 


99. Harvey v. Eldridge & Majors 
Packing Co., 278 P. 16, 128 Kan. 403; 
Sauvain v. Battelle, 164 P. 1086, 100 
Kan. 468; Levins v. Fulton Specialty 
Co., 122 A. 343, 99 N.J.Law 280. 


[a] Reason for rule.—‘The act 
fixed the liability when the employee 
was injured. That liability can be 
discharged only in the manner direct- 
ed by the statute.” Gailey v. Peet 
eens Mfg. Co., 157 P. 481, 98 Kan. 


[b] Returning to employment at 
request of employer and because ‘he 
was short-handed will not deprive the 
workman of his right to compensa- 
tion. Harvey v. Eldridge & Majors 
Packing Co., 278 P. 16, 128 Kan. 403. 


[c] Mere reémployment by same 
employer and payment of wages in- 
sufficient.—‘‘If this employment re- 
lieved the defendant of liability, then 
any employer can escape liability 
for compensation by retaining the in- 
jured employee and paying him wag- 
es, although he may not be able to do 
as good work after the injury as he 
did before. An injured employee may 


Resumption of work and earnings. 
who is totally or partially incapacitated is not to be 
deprived of compensation by reason of the fact that 
at some time subsequent to the time that he was in- 
jured and while physically incapacitated he resumes 
work,®® and this notwithstanding the injured em- 
ployee on resuming work actually receives remunera- 
tion which is as great or greater than before the in- 
Of course, the mere offer of the employer to 
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jury not yet disabling has been held not to apply 
to occupational diseases.°* 
extent of the disability should be as of the time of 
the examination or trial.°8 


The determination of the 


A workman 


not wish to continue to work for the 
one in whose employ he was injured, 
and because of his i ry he cannot 
obtain as good wages in another place. 
The injured employee has a right to 
compensation for his injury. It does 
not matter that his employer con- 
tinues to accept his services and pay 
him regular wages, unless that em- 
ployment continues for the entire 
period for which compensation might 
be allowed.” Gailey v. Peet Bros. 
Mfg. Co., 157 PB. 431, 98 Kan. 53. 


_[d] For example, if workman is 
disqualified to continue regular em- 
ployment, the fact that he procures 
temporary employment in different oc- 
cupation for a few days at equal or 
greater wages is not conclusive that 
disability has ceased. Hanley v. 
Union Stockyards Co., 158 N.W. 939, 
100 Neb. 232. 


[e] Statute relating to review be- 
fore final payment of award, and pro- 
viding for cancellation of award if 
workman returns to work at same or 
higher wages, is not invokable in pro- 
ceeding to obtain initial Award (Rev. 
St. Supp. 1930, 44528). Beal v. El 
Dorado Refining Co., 296 P. 723, 132 
Kan. 666. ‘ 


1. Harvey v. Eldridge & Majors 
Packing Co., 278 P. 16, 128 Kan. 403; 
Quillen v. Wichita Gas Co., 275 P. 
1075, 128 Kan. 9; Sauvain v. Battelle, 
164 P. 1086, 100 Kan. 468; Dennis. v. 
Cafferty, 163 P. 461, 99 Kan. 810; 
Gailey v. Peet Bros. Mfg. Co., 157 P. 
431, 98 Kan. 53; Woodcock v. Dodge 
Bros., 181 N.W. 976, 213 Mich. 233, 17 
A.L.R. 208. - 


[a] Other statements of rnle.—(1) 
“Under such circumstances it has 
been repeatedly held that the fact 
that the workman received as much 
wages for his labor after his injury 
as before does not bar his right to 
compensation.” Quillen v. Wichita 
Gas Co., 275 P. 1075, 1076, 128 Kan. 
9. (2) “It is settled that, when one 
is totally or partially incapacitated 
for hard manual labor, he is not to be 
denied compensation because he ob- 
tains employment even at better wa- 
ges at a task which he is physically 
able to perform.” Sauvain v. Battelle, 
164 P. 1086, 1087, 100 Kan. 468. 


{b] Work more remunerative than 
before injury.—‘‘A workman partially 
or totally incapacitated is not to be 
denied compensation on account of ob- 
taining work even more remunerative, 
which he has the physical ability to 
do.”’.. Sauvain v. Battelle, 164 P. 1086, 
100 Kan. 468 [syll quot Harvey vy. 
Eldridge & Majors Patking Co., 278 
P. 16, 18, 128 Kan. 403]. 


[c] Wages as high or higher sub- 
sequent to injury.—(1) The fact that 
the wages received by the injured 
workman subsequent to the time of 
the injury were as large and most of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 535] 


provide employment to an injured employee will not 
operate to defeat the employee’s right to compensa- 
tion for the injuries which have already been suf- 
fered.” ' 


Waiting time. The statutes generally provide for 
a definite period or waiting time following the injury 
before payment of compensation begins. A statu- 
tory provision that the compensation shall be pay- 
able the fourth day after the employee leaves work 
as a result of the injury has been construed to mean 
the fourth working, rather than calendar, day.* 
Where the act provides that the disability must exist 
for a specified length of time before compensation 
ean be had, compensation will not be awarded for 
a slight injury disabling the employee less than such 
time,® but the lapse of such time before the disabil- 
ity appears will not deprive the employee of com- 
pensation.® Where no allowance can be made for 
the first week of disability unless the disability ex- 
tends beyond a certain period, if it does so extend, 
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then compensation should be allowed for the first 
week? but not otherwise; ® and the periods of dis- 
ability assumed by the statute to exist in cases of 
scheduled awards are to be included in determining 
whether the disability extends beyond such period.° 


Minimum allowance. A provision that a certain 
sum shall be the minimum weekly allowance for dis- 
ability except where the wages at the time of the 
injury are less than such amount, in which case the 
employee shall receive his full wages, does not re- 
quire that compensation be awarded at not less than 
the minimum.?° 


Conviction of crime. The fact that an injured em- 
ployee has been convicted of a crime does not affect 
his right to recover compensation. 


Insanity has been held not to terminate the right 
to compensation.?? 


Death of claimant.1* Although the contrary has 


the time larger than those received 
before the injury does not bar his 
right to receive compensation. Wood- 
cock v. Dodge Bros., 181 N.W. 976, 
213 Mich. 233,17 A.L.R. 203. (2) “The 
.minimum . . . sum fixed by the 
legislature with the general view and 
purpose of compensation . . . is 
not to be withheld merely because in 
a given case before the period of par- 
tial incapacity the workman has 
found other employment and is earn- 
ing more wages than before the in- 
jury.’ Dennis v. Cafferty, 163 P. 461, 
99 Kan. 810 [court syll quot Harvey 
v. Eldridge & Majors Packing Co., 278 
P. 16, 18, 128 Kan. 403]. (3) ‘While 
partially disabled, should a workman 
by some happy revolution of the wheel 
of fortune, by entering a profession 
or by obtaining a light but lucrative 
position, be placed beyond the need 
of the allowance, no means has 
been provided for its detachment from 
the aggregate of his income. But this 
occasional plethora must be of com- 
paratively short duration and no sert- 
ous result can follow. The tendency 
to change occupations and better him- 
self is characteristic of the American 
employee, and such advancement oc- 
curs more frequently here than in 
Europe where this class of legislation 
originated.” Dennis v. Cafferty, 163 P. 
461, 99 Kan. 810, 813. 


[d] Ability to do his work as well 
after injury as before.—(1) The fact 
that notwithstanding the injury sus- 
tained a partially incapacitated work- 
man is able to do his work as well, and 
does in fact receive the same pay as 
before the injury, does not bar his 
right to compensation. Gailey v. Peet 
Bros. Mfg. Co., 157 P. 431, 98 Kan. 53. 
(2) Thus the fact that after the in- 
jury by the use of specially designed 
tools, with pain and inconvenience, 
and with the aid of fellow workmen 
the injured workman was able to do 
his work as well as before the injury 
and that the injured workman re- 
ceived as much wages after the in- 
jury as before does not of itself bar 
his right to compensation. Quillen v. 
Wichita Gas Co.;. 275. .P, 1075, .128 
Kan. 9. 


2. Edgar Zinc Co. v. Hamer, 285 
P. 550, 130 Kan. 58. 


[a] Mllustration. — An employer’s 
offer to provide an injured employee 
with light work did not defeat the 
employee’s right to compensation for 
the loss of the use of an arm because 
of an injury. Edgar Zinc Co. vy»; Ham- 
er, 285 P. 550, 130 Kan. 58. 


[b] While commendable on the 


t 


part of the employer to offer to re- 
employ an injured workman, this at- 
titude of the employer cannot defeat 
the workman’s right to compensation, 
particularly where he testified that as 
a result of the injury the injured por- 
tion of his body pained him too severe- 
ly to do any kind of work. Edgar 
ae Co. v. Hamer, 285 P. 550, 130 Kan. 


3. See statutory provisions; and 


cases infra this note. 


[a] Award held proper.—Compen- 
sation for injury:is properly awarded 
the employee from the eleventh day 
after the injury to the date of the first 
hearing before the industrial accident 
board, to continue during the period of 
total incapacity. Barry’s Case, 126 N. 
BE. 894, 235 Mass. 408. 


4. Phoenix Hosiery Co. v. Buzek, 
242 N.W. 135, 207 Wis. 597, 81 A.L.R. 


1257. 


5. Whitby v. Armour & Co., 219 P. 
253, 114 Kan. 445; Hays v. Caddo-De 
Soto Cotton Oil Co., 1 La.App. 689; 
U. S. Fidelity & Guaranty Co. v. Nel- 
son, (Tex.Civ.App.) 228 S.W. 616. 


6. Raffaghelle v. 176 BP: 
640, 103 Kan. 849. 


7. Connell v. U. S. Sheet & Window 
Glass Co., 2 La.App. 98. 


8. Atna Life Ins. Co. vy. State In- 
dustrial Commission, 234 P. 765, 109 
Okl. 65; Bonneau v. Sevigny, 47 Que. 
Super. 129, 25 Dom.L.R. 855. 


[a] Rule applied—An employee 
who returned to work on the fourth 
day after injury'and continued there- 
in for several months before becom- 
ing totally disabled, on being allowed 
compensation from date of total dis- 
ability, is not entitled to compensa- 
tion for such first three days. Adtna 
Life Ins. Co. v. State Industrial Com- 
mission, 2384 P. 765, 109 Okl. 65. 


9. Hoffman v. Crosby Co., 246 N. 
Y.S. 238, 230 App.Div. 555. 


{b] Award held improper.—Award 
for permanent partial\disability is in- 
valid in so far as providing compensa- 
tion during first 7 days of: disability 
not exceeding 49 days (Longshore- 
men’s and Harbor Workers’ Compen- 
sation Act §§ 2/'(10)°6-€a); 33 USCA 
§§ 902 (10) 906 (a). Candado Steve- 
forine. Corporation vy. Locke, 1 F.Supp. 


10. Kadison v. Gottlieb, 233 N.Y.S. 
485, 226 App.Div. 700. 


11. King v. McClanahan, 3 La.App. 


Russell, 


SOM 


[a] Not loss of earning capacity, 
but disability to do work, as basis of 
compensability.—‘‘Their [defendants’ ] 
argument is that the compensation 
law is mainly an economic and not a 
philanthropic or insurance statute; 
that the basis of recovery where that 
can be ascertained, is reduction of 
earning capacity; that plaintiff’s vol- 
untarily act in committing a crime 
has created a situation which deprives 
him of earning capacity or at least 
prevents ascertainment of the reduc- 
tion thereof and that therefore he is 
without right of recovery. We do not 
think this reasoning sound. It is true 
that former earning capacity in case 
of total disability to work and reduc- 
tion of earning capacity in case of 
partial disability to work are “made 
the measures of compensation, but 
the basis of the right of recovery is 
not loss of earning capacity but total 
or partial disability to do work of 
any reasonable character. If the in- 
jury does not produce disability to 
work, total or partial, there can be 
no recovery. If it does produce such 
disability, then the injured workman 
is entitled to recover.” King v. Mc- 
Clanahan, 3 La.App. 117, 118. 


[b] Ability to earn rather than ac- 
tual earning as test of right to com- 
pensation.—‘‘We think plaintiff’s abil- 
ity to work can be as well teste@ in 
the penitentiary as out of it. .. . 
And if the authorities see that plain- 
tiff is able to work they will no doubt 
take such steps to test his ability as 
would not be possible outside. In 
case he regains full ability, his right 
to compensation will cease. In case 
he regains partial ability it will be as 
easy to ascertain what then his earn- 
ing capacity will be as if he were out 
of the penitentiary. The act does not 
make the wages the workman actually 
earns after the injury the test of his 
capacity but makes what he is able to 
earn the test. By this we understand, 
of course, what he is able to earn 
under free and normal conditions and 
without the intervention of other cas- 
es that may further reduce his earn- 
ing capacity. If this capacity is fur- 
ther reduced by other causes, he can- 
not look to the defendants for that 
part of the reduction due to these 
other causes.” King v. McClanahan, 
3 La.App. 117, 118. 


12. In re Walsh, 116 N.E. 496, 227 
Mass, 341, 6 A.L.R. 567; Ward v. Heth 
Bros., 180 N.W. 245, 212 Mich. 180. 


13. Compensation for death see in- 
fra §§ 562-580. 
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been held,!# the right to payment of compensation 
for disability ordinarily ceases with the death of the 
employee,!® and in some jurisdictions it is so pro- 
vided by the act;!® but where the acts distinguish 
between death resulting from the injury and death 
from other causes in the latter case the death of the 
employee does not extinguish his right to compen- 
sation,!? but death does not release the obligation 
to pay the scheduled amount of compensation for a 
specific injury.1* A provision for continuing pay- 
ments after the death of the employee has been held 
to apply only to eases of total incapacity.?® 


Double compensation for minor unlawfully em- 
ployed. Under statutes governing employment of 
minors and awarding double compensation where 
they are unlawfully employed,?° a provision requir- 
ing approval of employment in certain occupations 
has been held not to extend to nonhazardous occu- 
pations not named so as to make such employment 


14. Smith v. Carolina Power & 
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made, any payments accruing after 


[§ 535 


unlawful and authorize an award of double com- 
pensation.” 


Failure to insure. Under an act providing for an 
increase of fifty per cent compensation for an em- 
ployee whose employer has failed to take out insur- 
ance covering the risk, the employee cannot have 
such increase where in fact the employment is cov- 
ered by the policy.?? 


Family status affecting amount. Where the acts 
make special allowances where the employee is dis- 
abled and is married and has a child or children, 
the amount of compensation depends upon his fam- 
ily status?* at the time of the injury.24 Where the 
act provides for an increase in the amount of com- 
pensation for permanent total disability if the work- 
man has a child or children under @ certain age, it 
has been held not applicable where the child is born”® 
or becomes a stepchild of the employee?® after the 
injury. 


22. Smart v. Radetsky, 278 P. 609, 


Light Co., 152 S.E. 805, 198 N.C. 614 
{foll Smith y. Collins-Aikman Cor- 
poration, 152: S.E. 809, 198 N.C. 621] 
(holding payments for total disability 
continue after death). 


15. Me.—In re Comstock’s Case, 
152 A. 618, 129 Me. 467. 


Md.—Cambridge Mfg. Co. v. John- 
son, 153 A. 283, 160 Md. 248. 


Mass.—In re Burns, 105 N.E. 601, 
218 Mass. 8, Ann.Cas.1916A 878. 


Minn.—Tierney v. Tierney & Co., 
223 N.W. 773, 176 Minn. 464. 


N.J.—Erie R. Co. v. Callaway, 102 
A. 6, 91 N.J.Law 32. 


N.Y.—Conrad v. Glenham Embroid- 
ery Co., 210 N.Y.S.' 701, 213 App.Div. 
507; Wozneak v. Buffalo Gas Co., 161 
N.Y.S. 675, 175 App.Div. 268. 


Okl.—Lahoma Oil Co. v. State In- 
dustrial Commission of Oklahoma, 175 
P. 836, 71 Okl. 160, 15 A.L.R. 817. 


¢ Tenn.—Bry-Block Mercantile Co. v. 
Carson, 288 S.W. 726, 154 Tenn, 273. 


Tex.—U. S. Fidelity & Guaranty Co. 
v. Salser, ee a) 224 S.W. 557 


{[dism f w j]. 


Wash.—Zahler y. Department of 
Labor and Industries, 217 P. 55, 125 
Wash. 410; Ray v. Industrial Ins. 
Cemmission, 168 P. 1121, 99 Wash. 176, 
L.R.A.1918F 561. 


“The question whether, if during 
his lifetime and upon his own petition 
this specific compensation had been 
ordered for a stated number of weeks 
and his death had occurred before the 
expiration of that period, the right 
thus adjudicated would cease at his 
death, or whether the payments must 
be continued until the end of the ap- 
pointed time for the benefit of his de- 
pendents, is not raised here, and of 
course has not been passed upon.”’ In 
re Burns, 105 N.E. 601, 218 Mass. 8, 13, 
Ann.Cas.1916A 878. 


[a] Compensation for death.— 
That an employee, whose disability 
was total in fact, received compensa- 
tion for a period more than three hun- 
dred weeks after injury would not en- 
title surviving widow on employee’s 
death to compensation after three 
hundred-week period as compensation 
is payable only for such period from 
the date of the injury. Comstock’s 
Case, 152 A. 618, 129 Me. 467. 


[b] If such payment could be 


the death of a workman would be 
payable to the dependents, not to the 
workman’s personal representative. 
Wozneak v. Buffalo, Gas Co., 161 N. 
Y.S. 675; 175 App.Div. 268. 


{c] In Wyoming, under Comp. St. 
(1920) § 4336, providing that no mon- 
ey payable under Workmen’s Com- 
pensation Act §§ 4315-4348, as amend- 
ed by L. (1921) c 138, shall, prior to 
issuance and delivery of warrant 
therefor, “pass to any other person by 
operation of law,” the right of an in- 
jured émployee to compensation, did 
not pass to his administratrix as an 
asset of his estate on his death after 
award had been made, but before the 
issuance or delivery of the warrant 
provided for, since in its ordinary and 
usual sense the phrase ‘‘by operation 
of law,’ when used to describe a 
method by which title to property is 
transferred, includes a transfer by in- 
testacy. La Chapelle vy. Union Pacific 
Coal Co., 214 P. 587, 29 Wyo. 449 [er- 
ror dism and cert den 44 S.Ct. 452, 264 
U.S. 594, 68 L.Ed. 857]. 


Devolution of rights in general see 
supra §§ 321-324. 


16. See statutory provisions; 
cases infra this note. 


and 


[a] Waiver by agreement.—A stat- 
utory provision for extinguishment of 
right to compensation payments by 
death of the beneficiary is not chang- 
ed by an agreement approved by the 
industrial commission. Hartford Ac- 
cident & Indemnity Co. v. Industrial 
Commission, 151 N.E. 495, 320 Ill. 544. 


17. City of Milwaukee v. Roth, 201 
N.W. 251, 185 Wis. 307. 


18. Haugse v. Sommers’ Bros. Mfg. 
ey 254 P. 212, 43 Idaho 450, 51 A.L.R. 
1438. 


19. Nickerson’s Case, 
125 Me. 285. 


20. See statutory provisions; 
infra § 600. 


21. Van Sweden v. Van Sweden, 230 
N.W. 191, 250 Mich. 238. 


[a] Rule applied.—The work of a 
sixteen-year-old boy hired by his fa- 
ther as a carpenter’s helper was not 
“hazardous” and was not unlawful 


133 A. 161, 


and 


because the son had no permit and ap- 


proval of the board was not had. Van 
Sweden v. Van Sweden, 230 N.W. 191, 
250 Mich. 238. 


86 Colo. 93. 


_23. Casady v. State Industrial Ac- 
Se Commission, 242 P. 598, 116 Or. 


[a] MTlustration.—Under the Illi- 
nois act providing for compensation 
where the employer has children, an 
employee earning an average weekly 
wage of eighteen dollars, where a 
mother of four chlidren, was entitled 
to compensation at fourteén dollars a 
week for total temporary disability 
and loss of the use of a hand. Pat- 
terson Pure Food Pie Co. v. Indus- 
ee Commission, 167 N.E. 86, 335 Ill. 


[b] Adopted child.—An award of 
compensation to an injured employee 
cannot be increased for dependent 
adopted children under Workmen’s 
Compensation Act § 36, defining “‘chil- 
dren” as those entitled by law to in- 
herit as children of the deceased, 
where it appears that the children 
were not adopted in the form of law 
which would entitle them to inherit 
from claimant. Ex parte Shaw, 97 
So. 694, 210 Ala. 185. 


[ec] Total amotunt.—Workmen’s 
Compensation Law. (Comp. St. 1920, § 
4334, subd. “b’’) providing in para- 
graph (2) that the lump sum allow- 
ance of $2,500 provided for in para- 
graph (3) for permanent total disabil- 
ity shall be increased in case the 
workman has children under the age 
of 16 years by adding $100 per year 
for each year until the child shall be 
of the age of 16 years, but the total 
amount of such “increased sum” al- 
lowed for children shall not exceed 
$5,500, authorizes an allowance not to 
exceed $5,500 for children in addition 
to the lump sum disability allowance, 
the “increased sum” including only 
the aggregate sum allowed for chil- 
dren, and the policy to allow more for 
children of a disabled than for those 
of a deceased workman being a ques- 
tion for the Legislature. In re Bren- 
nan, 210 P. 939, 29 Wyo. 116. 


24. Foster v. Department of Labor 
and Industries, 296 P. 148, 161 Wash. 
54,73 A.L.R. 1012. 


25. State v. State’Industrial Acci- 
dent Commission, 237 P. 680, 115 Or. 
484; Foster v. Department of Labor 
and Industries, 296 P. 148, 161 Wash. 
54, 72 A.L.R. 1012. 


26. Foster v. Department of Labor 
and Industries, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 535-537] 


Discretionary increase of weekly payments. 
Where compensation is awarded under the terms of 
a statute providing that, in any case where compen- 
sation is payable weekly at a definite sum for a defi- 
nite period the board may, where the amount is in- 
adequate to meet the needs of the employee, in- 
crease the weekly amount by decreasing the number 
of weeks, allowing a discount as in the case of a 
lump sum award, the discount must be allowed.?" 


Loss of artificial limb. Where the act requires 
compensation to be paid for injuries to artificial 
members, one losing an artificial limb has been held 
entitled to the cost of another plus compensation 
for the period that he was, through no fault of his 
own, without a limb.?§ 


[§ 536] b. Causal Connection. Just as the physi- 
eal harm sustained by the employee must have been 
the consequence of the accident,?® so incapacity to 
work, in order to be a basis of compensation, must 
be the result of the injury,?° although the injury need 
not be the exclusive cause.*+ Hence the right to 
compensation is not removed by the fact that with- 
out the accident the workman would be incapacitated 
by some supervening infirmity.?2 The same principle 
has been applied to prevent the termination of com- 
pensation by the fact that the employee had been im- 
prisoned for crime.*? Where there has been an 
intervening accident, the question which must be 


27. Western Indemnity Co. v. Mi- 
lam, (Tex.Civ.App.) 230 S.W. 825 [er- 
ror refused]. 


28. Pacific Indemnity Co. v. In- 
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[rev 7 B.W.C.C. 8561; 
on’s Nav. Co., 7 B.W.C.C. 521; 
v. Dixon, 6 B.W.C.C. 882; 
Guest, 6 B.W.C.C. 80; 
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determined is the extent to which incapacity is due 
to the original injury.*4 Incapacity may be the 
result of an injury which does not prevent the em- 
ployee from being able to work but prevents him 
from getting work to do.25 Compensation may be 
continued, although incapacity is the result of a 
mental condition®® or is due to the nervous effects 
produced by the accident,?7 as in the case of neur- 
asthenia inducing an honest belief on the part of 
the workman that he is unable to work;**® but the 
fear of a second injury causing an employee to re- 
fuse to resume work cannot be regarded as in- 
capacity.*® Compensation will be terminated where 
incapacity is due to want of proper exercise and 
not to accident.4° However, an employee may be 
entitled to an award, although he might have put 
himself in a condition to resume his old employment 
by engaging temporarily in light work, where he has 
been unable to find such work.*1 Although the em- 
ployee has recovered from an industrial disease, he 
may be incapacitated from resuming his employment 
by the likelihood of its recurrence. Where the 
employer has shown the employee to be fully re-_ 
covered from a disease compensable under the act, 
the burden is on the employee to establish the like- 
lihood of its recurrence.* 


[§ 537] c. Previously Impaired Condition.44 In 
some jurisdictions the acts provide that a previous 


Legge v. Nix-) 664. Contra Clayton v. Dobbs, 2 B.W. 
Paton | C.C. 488. 
Huggins v.| 34, Wilkinson v. Frodingham Iron, 


Upper Forest, | ete, Co, 6 B.W.C.C. 200. 


dustrial Accident Commission, 11 P. 
(2a); 1,7 215 Cal. 461,82. A.LRe 11705 
See Moore v. Nimmo & Co., [1929] W. 
C.&I.Rep. 288; [1929] S.C. 607 [1929] 
W.C.&I. 288 (holding that the right of 
the workman to compensation as for 
total incapacity was dependent upon 
whether it ‘was reasonably within his 
power, having regard to his financial 
circumstances at the time, to repair 
the artificial leg when it became use- 
less, and that the onus was on the 
workman to prove that it was with- 
out his power to repair the leg when 
it became useless), 


29. Remote and proximate conse- 
quences of injury see supra §§ 390- 
395. 


30. Noden v. Galloways, [1912] 1 
K.B. 46, 5 B.W.C.C. 7; Booth v. Carter, 
SMBWiCG. Ghi106; “Clark .v; 4 Taylor; 7 
BiWweGiG: 287 s4 alas C.b iL: Mireys 17 
B.W.C.©. 856, [1914] S.C. 432]; Wheel- 
er v. Dawson, 5 B.W.C.C. 645; West- 
cott, ete, Lines v. Price, 5 B.W.C.C. 
430; Shier v. Highbridge Urban Dist. 
Council, 1 B.W.C.C. 347; Lewis v. 
Wrexham and Acton Collieries, 85 L. 
J.K.B. 1456; [1916] W.C.&I. 275. 


[a] Tllustrations.—(1) Incapacity 
due not to an accident but to a men- 
tal condition from worry and brood- 
ing over an accident cannot be the 
basis of an award. Holt v. Yates, 3 
BIW.G.C. 75. “°(2)% Inability. due. to 
nervousness which might be _ over- 
come by reasonable effort will not 
support an award. Turner v. Brooks, 
3 B.W.C.C. 22. (3) Predisposition to 
nystagmus must be due to a previous 
attack and not tc 2 natural predis- 
position. Jones v. Brynmally Col- 
ee oo b, BoW.C.C.. 375, 106 L.T. Rep: 
N.S. 4, 


{[b] Findings not disturbed.—(1) 
That incapacity was not due to acci- 
dent. Taylor v. Clark, 7 B.W.C.C. 871 


ii C. J.—52] 


; 


« 


etc., Steel, etc., Co. v. Grey, 3 B.W.C.C, 
424. (2) That incapacity was not 
due to unskillful treatment. MHarri- 
son v. Ford, 8 B.W.C.C. 429. 


31. McPherson yv. Hillyer Deutsch- 
Edwards, Inc., (la.App.) 143 So. 89; 
Autna Life Ins. Co. v. Watts, 296 P. 
977, 148 Okl. 28; Harwood v. Wyken 
Colliery Co., [1913] 2 K.B. 158, 6 B.W. 
CiGe 225) (Clarkyy.. Laylored Bewee,.C. 
SUIS ae lade. ea bTeVvarnin BaWee Cs 
856, [1914] S.C. 432]. 


[a] Negligence of physician.—(1) 
An injured employee can recover for 
the extent of disability based on ulti- 
mate result of accident, regardless of 
aggravation thereof by intervening 
negligence of the employer’s physi- 
cian. Adtna Life Ins. Co. v. Watts, 
296 P. 977, 148 Okl. 28. (2) The in- 
dustrial accident commission, when 
awarding compensation for injuries 
sustained in the course of employ- 
ment, is required to include compen: 
sation for additional injuries caused 
by malpractice of physician. McDon- 
ough v. National ospital Ass’n, 294 
Pp. S5ly ot Ori ee5a% 


_[b], Disease.—Where continuous 
disability is established, the law does 
not distinguish between that caused 


| by injury and that which may be at- 


tributed to disease, but allows com- 
pensation for disability immediately 
resulting from injury. McPherson v. 
Hillyer Deutsch-Edwards, Ine., (La. 
App.) 143 So. 89; Henderson v. Lou- 
isiana Power Co., 121 So. 217, 9 La. 
App. 475. 


32. Harwood v. Wyken Colliery 
Co., [1913] 2 K.B. 158, 6 B.W.C.C. 225; 
Smith v. Hughes, 8 W.C.C. 115. 


33. King v. McClanahan, 3 La.App. 
117; Neal v. Stuart Foundry Co., 229 
N.W. 595, 250 Mich. 46; McNally v. 
Furness, [1913] 3 K.B. 605, 6 B.W.C.C. 


35. Ball v. Hunt, [1912] A.C. 496, 
5 B.W.C.C. 459 [rev [1911] 1 K.B. 1048, 
4 B.W.C.C. 225] (where the injury 
necessitated the removal of a previ- 
ously sightless eye, rendering exist- 
ing partial blindness apparent and 
producing disfigurement preventing 
the obtaining of employment). 


36. Harrisburg Coal Mining Co. v. 
Industrial Commission, 146 N.E. 543, 
315 Ill. 377; Belleville Brick & Tile 
Co. v. Industrial Commission, 137 N. 
BH. 401, 305 Ill. 577; Eaves v. Blaencly- 
dach Colliery Co., [1909] 2 K.B. 73, 2 
B.W.C.C. 329; Wall v. Steel, 8 BUW.C. 
C. 136, 112 L.T.Rep.N.S. 846; Stride 
v. Southampton Gas Light and Coke 
nee 85 L.J.K.B. 1449, [1916] W.C.&I. 


_87. “Moray v. Industrial Commis- 
sion of Utah, 199 P. 1023, 58 Utah 404; 
Eaves v. Blaenclydach Colliery Co., 
[1909] 2 K.B. 73, 2 B.W.C.C. 329; Mor- 
ris v. Turford, 6 B.W.C.C. 606. 


38. Sykes v. Republic Coal Co., 24% 
P.(2d) 157, 94 Mont. 239: Waii v. 
pieck 8 B.W.C.C. 136, 112 L.T.Rep.N.S. 


39. In re Holden, Op. Sol 
Labor 268; Pimms v. Pearson, 2 
CiCRA8 93 


40. Simpson v. Byrne, 6 B.W.C.C. 
455; David v. Windsor Steam Coal 
Cov, 40 B Wee, Cyt. 


41. Bonsall v. Midland Colliery 
eos Mut. Indemn. Co., 7 B.W.C.C. 


Depe. 


42. Garnant Anthracite Collieries 
v. Rees, 5 B.W.C.C. 694. 


43. Darroll v. Glasgow Iron, etc, 
Co., 6 B.W.C.C. 354, [1913] S.C. 387. 


44. Resulting in total incapacity 
see infra § 539. 
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disability shall not preclude an employee from com- 
pensation for a later injury.*® Incapacity may be 
regarded as the result of an injury to a man physi- 
cally impaired, although the injury would not have 
incapacitated a man who was physically sound.*® 
Obviously, incapacity which consists of the accentu- 
ation of a previously impaired condition may be 
regarded as a result of the accident.*7 In some ju- 
risdictions it is held that the amount of award is 
to be based on the proportion of disability to normal 
ability regardless of a previous partial impairment 
‘of normal ability,*® and it makes no difference that 


the employee was aged or diseased,*® nor will such | 


fact enhance the amount of compensation.®® A dis- 
eased condition of the employee previous to the 
injury, which retards his recovery and lengthens 
the period of disability, will not justify a discon- 
tinuance of compensation so long as the incapacity 
results from the injury,*? but the effect of the dis- 
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ease is to be considered and the excess over the 
period of disability had the disease not been present 
deducted,®? and where, prior to the injury, claimant 
was suffering from a disease depreciating his earn- 
ing capacity, compensation is to be determined on 
the basis of such depreciated earning capacity.°* 
Where an employee suffers successive compensable 
injuries, in determining compensation for the later 
injury it has been held that his average weekly wage 
should be such sum as will reasonably represent his 
earning capacity at the time of the later injury.°* 


[§ 538] 2. Total Incapacity°°’—a. In General. 
Where by reason of the injury an employee is so dis- 
qualified from performing the usual tasks of a work- 
man that he is unable to procure and retain employ- 
ment,®* is unable to pursue his cu8tomary employ- 
ment*? or work of the same general character,°* or 
some reasonably similar work,®® is unable to obtain 
or perform any substantial amount of labor either 


45. See statutory provisions; and 


cases infra this note. 


[a] Application of statute.—Under 
Workmen’s Compensation L. art 2 § 
6 subd 6, the state industrial commis- 
sion is authorized to award compensa- 
tion to an employee for injuries aris- 
ing under the provisions of the act, 
limited only by the maximum amount 
provided in the schedule, regardless 
of the fact that the employee had been 
awarded compensation for previous 
disability which had been commuted 
to a lump sum and had been paid by 
the employer; and this is true where 
the employer was the same person 
at the time both injuries were re- 
ceived by the employee, and therefore 
the industrial commission did not err 
in refusing to credit the award by the 
amount paid by the employer as com- 
pensation to the employee for a pre- 
vious disability. Constantin Refining 
Ce. v. Crockett, 208 P. 788, 87 Okl. 
24, 


46. Lee v. Baird, 1 B.W.C.C. 34. 


47. Home Accident Ins. Co, v. 
Thomas, 153 S.E. 626, 41 Ga.App. 547; 
Rittler v. Industrial Commission, 184 
N.E. 654, 351. Ill. 338; Big Muddy 
Coal & Iron Co. v. Industrial Board of 
Tlinois, 116 N.E. 662, 279 Ill. 235; 
McArthur v. Department of Labor & 
Industries, 12 P.(2d) 418, 168 Wash. 


405; Martin v. Barnett, 3 B.W.C.C. 
146. 
[a] Mere predisposing physical 


condition does not affect the right to 
compensation. Rittler v. Industrial 
Commission, 184 N.E. 654, 351 Ill. 338. 


48. Industrial Commission of Colo- 
rado.v. Johnson, 172 P. 422, 64 Colo. 
-461; Continental Oil Co. v. Hall, 3 
P.(2d) 180, 151 Okl. 212. 


49. Texas Employers’ Ins. Ass’n v. 
Parr, (Tex.Ccommn.App.) 30 S.W.(2d) 
305 [aff (Civ.App.) 16 S.W.(2d) 354]. 


50. Texas Employers’ Ins. Ass’n v. 
Parr, supra. 


51. Hills v. Oval Wood Dish Co., 
158 N.W. 214, 191 Mich. 411. 


52.. McArthur v. Department of 
Labor and Industries, 12 P.(2d) 418, 
168 Wash. 405. 


{aj Apportionment.—Where there 
was no evidence that pre-existing 
disease affected broken leg, the Com- 
pensation Board was not required to 
make an apportionment as to pre- 
existing disease and broken leg. A.C. 
Lawrence Leather Co. v. Barnhill, 61 
S.W.(2d) 1, 249 Ky. 437. 


53. Centralia Coal Co. v. Industrial 
Commission, 134 N.E. 174, 301 Ill. 418. 


54. New York Indemnity. Co. v. 
Miller, 22 P.(2d) 107,163 Okl. 283. 


. 55. Temporary total incapacity see 
infra §§ 545, 546. 


56. Moore v. Peet Bros. Mfg. Co., 
162 P. 295, 99 Kan. 443; Consolidation 
Coal Co. v. Crislip, 289 S.W. 270, 217 
Ky. 371; Texas Employers’ Ins. Ass’n 
v. Brock, (Tex.Civ.App.) 26 S.W.(2d) 
322 [vacated on other grounds (Com- 
mn.App.) 36 S.W.(2d) 704]; Federal 
Surety Co. v. Scott, (Tex.Civ.App.) 
22 S.W.(2d) 157; Texas Employers’ 
Ins. Ass’n.v. Wonderley, (Tex.Civ. 
App.) 16 S.W.(2d) 386; New Amster- 
dam Casualty Co. v. Harrington, (Tex. 
Civ.App.) 11 S.W.(2d) 5383; Employ- 
ers’ Liability Assur. Corporation v. 
Williams, (Tex.Civ.App.) 293 S.W. 
210; Lumbermen’s Reciprocal Ass’n 
v. Wells, (Tex.Civ.App.) 283 S.W. 208; 
Georgia Casualty Co. v. Ginn, (Tex. 
Civ.App.) 272 S.W. 601; Bishop v. Mil- 
lers’ Indemnity Underwriters, (Tex. 
Civ.App.) 254 S.W. 411; Western In- 
demnity Co. v. Corder, (Tex.Civ.App.) 
249 S.W. 316; Home Life & Accident 
we He Corsey, (Tex.Civ.App.) 216 S. 


[a] “otal disability’ for work 
means ‘totally incapacitated.” Con- 
solidation Coal Co. vy. Crislip, 289 S. 
W. 270, 217 Ky. 371. 


[b] Dlustrations.—(1) An employee 
suffering permanent disability to arm 
incapacitating him from doing manual 
labor is entitled to compensation for 
total incapacity where manual labor 
was the only work he could do. 
Southern Surety Co. v. Lacoste, (Tex. 
Civ.App.) 7S.W.(2d) 197. (2) Where 
a coal miner was fifty-nine years of 
age, had a limited education, and was 
untrained in any other occupation, 
and was totally incapacitated from 
performing manual labor requiring 
much exertion, the workmen’s com- 
pensation board was warranted in 
finding that he was totally disabled. 
Jellico Coal Mining Co. v. Chatfield, 
255 S.W. 842, 200 Ky. 842. (3) Where 
a paper maker was injured while act- 
ing as a volunteer fireman, test of 
disability is his ability or inability to 
resume ‘occupation: of paper maker, 
where township commissioners’ insur- 
ance carrier, under agreement with 
claimant, paid compensation based on 
wages as paper maker. Bottinger v. 
Indépendénce Indemnity Co., 164 A, 
737,°108 Pa:Super. 39. 


57. Knispel v. Gulf States Utilities 
Co., 141 So. 9, 174 La. 401, set aside 
135 So. 388, 19 La.App. 275; Crawford 
v. Tampa Inter-Ocean S. S. Co., (La. 
App.) 150 So, 875; Flanagan v. Sewer- 
age & Water Board, 140 So. 83, 19 La. 
App. 154; Plumlee v. Calcasieu Sul- 
phate Paper Co., 132 So. 811, 16 La. 
App. 670; Taylor v. Southern En- 
gineering Const. Co., 125 So. 877, 13 
La.App. 292; Wolf v. Louisiana Milk 
Products Co., 8 La.App. 657; Perkins 
v. Long Bell Lumber Co., 8 La.App. 
403; .- Becton v. Deas Paving Co., 3 
La.App. 683; Altman v. Louisiana Cen- 
tral Lumber Co., 3 La.App. 132; Long 
v. Alabama Petroleum Co., 3 La.App. 
109; Franklin v. Roger, 2 La.App. 764; 
Flaherty v. Parkersburg Rig & Reel 
Co.;,, 2% Lha-App. 5535 illion v. W. K. 
Henderson Iron Works & Supply Co., 
2 La.App. 539; Connell v. Gilliland 
Oil Co., 2 La.App. 435; Wilkinson v. 
Dubach Mill Co., 2 La.App. 249. But 
see Myers v. Louisiana Ry. & Nav. 
Co., 74 So. 256, 140 La. 937 (holding 
that the permanent disability of a 
workman from following his regular 
trade because of the loss of the use of 
one leg is not necessarily a total 
disability within the act). 


[a] MIllustrations.—(1) A lineman 
unable to earn wages as Such is en- 
titled to compensation for permanent 
total disability, although offered posi- 
tion as telephone operator. Rushing 
v. Southwestern Gas & Electric Co., 
4 La.App. 103. (2) Small farmer, 
unable to plow, hoe, or ride horseback 
for an indefinite period as result cf 
injuries while acting as sawmill night 
watchman, suffered total ‘‘permanent 
disability.” Clark v. Forest Lumber 
Co., 120 So. 88, 9 La.App. 639. 


_{b] Injuries held to result in total 
disability: (1) Injury to leg causing 
amputation above knee. Thompson v. 
Louisiana Central Lumber Co., 2 La. 
App. 200. (2) Permanent injury to 
hip, requiring hip brace. Franklin v. 
Roger, 2 La.App. 764. (3) Injury to 
leg, where leg remains painful nui- 
sance and obstruction to activities. 
Wilkinson v. Dubach Mill Co., 2 La. 
App. 249. (4) Hernia, where evi- 
dence did not indicate that employee 
was qualified to do:.any work not in- 
volving manual laBor, which hernia 
precluded. James v. Hillyer-Deutsch- 
Edwards, 130 So. 257, 15 La.App. 71. 


58. Swift & Co. v. Bobich, 168 N.E. 
232, 88 Ind.App. 64. 


59. McQueen vy. Union Indemnity 
Co., 136 So. 761, 18 La.App. 612. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in his particular line of work or in any other for 
which he would be fitted except for the injury,®® can 
find no work suitable to his condition and is offered 
none by his employer,®! is unable to do work of any 
character and is unable to resume his former occu- 
pation or procure any other sort of remunerative em- 
ployment suitable to his impaired condition,®? is un- 
able to perform any work for which wages are paid,°* 
or is unable, in spite of reasonable diligence, to earn 
anything because of his injuries,®* he is totally in- 
eapacitated and entitled to the compensation pro- 
vided therefor. In some jurisdictions total disability 


60. In re Lacione, 116 N.E. 485, 227 
Mass. 269; Flesch v. Phillips Petro- 
leum Co., 244 N.W. 925, 124 Neb. 1; 
Wingate v. Evans Model Laundry, 244 
N.W. 635, 123 Neb. 844; Higgs v. 
Sloan & Davidson, 95 L.J.K.B. 662 
[1926] W.C.&I. 134. 


61. Maryland Casualty Co. v. 
ha ae 159 S.E. 139, 43 Ga.App. 


62. General Accident Fire & Life 
Assur. Corporation v. McDaniel, 160 
S.E. 554, 44 Ga.App. 40; Austin Bros. 
Bridge Co. v. Whitmire, 121 S.B. 345, 
31 Ga.App. 560. 


63. J. B. Barnes Drilling Co. v. 
West, 291 P. 531, 145 Okl. 65; Catlett 
v. Chattanooga Handle Co., 55 S.W. 
(2d) 257, 165 Tenn. 343. 


64. Reilley vy. Carroll, 147 A. 818, 
110 Conn, 282. 


65. Postal Telegraph Cable Co. v. 
Industrial Accident Comm., 3 P.(2d) 6, 
212 Cal. 544; Comnnelly’s Case, 119 
A. 664, 122 Me. 289; Byerly v. Pawnee 


Coal Co., 161 A. 460, 105 Pa.Super. 
506. 

{a] Mlustrations. — (1) Where 
statute (Comp. St. [1921] § 7290) 


provides compensation for total per- 
manent disability in certain cases 
shall be fifty per cent of difference 
between average weekly wages and 
wage-earning capacity thereafter in 
same employment or: otherwise, it is 
error to confine inquiry into, and base 
award solely on, disability to engage 
in the same employment in which en- 
gaged prior to injury. Integrity Mut. 
Casualty Co. v: Garrett, 229 P. 282, 
100 Okl. 185. (2) The finding that 
employee was still incapacitated from 
performing the same work as he per- 
formed at the time of the accident, 
but was sufficiently recovered to per- 
form light work, but he made no effort 
to find such work and insisted he 
could not perform any work, did not 
warrant a conclusion as a matter of 
law that he was totally incapacitated. 
Connelly’s Case, 119 A. 664, 122 Me. 
289 (where industrial accident com- 
mission seeks to determine whether 
the total disability of injured em- 
ployee to perform work still exists, 
the commission should consider 
whether the injured employee is capa- 
ble of performing any kind of avail- 
able work, and, in determining wheth- 
er it is available, the fact that the 
work is such as is ordinarily available 
in the community where he lives and 
whether he has made reasonable ef- 
fort to obtain it and failed by reason 
of his injury should be considered). 


[b] Common laborers.—(1) That 
one is not, as a common laborer, able 
to do exactly the same particular kind 
of common labor he was doing when 
injured is not the test of total disa- 
bility within the Workmen’s Compen- 
sation Law. Leitz v. Labadie Ice Co., 
179 N.W. 291, 211 Mich. 565. (2) The 
work of one engaged in what is ordi- 


, 


® 
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narily described as common labor is 
an ‘‘employment” within the meaning 
of the Workmen’s Compensation Act, 
so that a servant employed in shovel- 
ing, requiring two hands, at the time 
of his injury, was not wholly disabled, 
but was only partially disabled, where 
he could do other work with one hand. 
Miller v. S. Fair & Sons, 171 N.W. 380, 
206 Mich. 360. (3) Employee operat- 
ing gasoline locomotive is not common 
laborer, so as to preclude compensa- 
tion if able to perform any labor: 
Bauer v. Hastings Gravel & Construc- 
tion Co., 221 N.W. 145, 244 Mich. 19. 
(4) Where an employee’s hand was 
injured while he was operating candy 
mixing machine, but recovered to the 
extent that his employer had offered 
him employment at bigger wages than 
he was receiving at the time of the 
injury, he was not “‘totally disabled’”’ 
though it was impossible for him to 
work as a candy mixer, since such 
employment is “common labor,” a 
term signifying unskilled manual 
labor. Kling v. National Candy Co., 
180 N.W. 7481, 212. Mich. .159. .,.(5) 
“Common labor’ is of unskilled 
manual labor, and is an “employment” 
within Workmen’s Compensation Law 
which makes no classification, so that, 
where one was doing work for an ice 
company as a common laborer, attend- 
ing a slide which required strength 
for lifting, when he suffered injuries 
causing total incapacity for that class 
of work, for which injury an award 
was made, after which he was em- 
ployed by a manufacturer to operate 
a punching machine at higher wages, 
he was not then totally disabled so as 
to justify denial of the company’s 
petition for relief from the award, 
though the leg injured was still so 
crippled that he was unable to do the 
work done when injured. Leitz v. 
Labadie Ice Co., 179 N.W. 291, 211 
Mich. 565. 


66. Congoleum Nairn v. Brown, 148 
A. 220, 158 Md. 285, 67 A.L.R. 780. 


67. Candado Stevedoring Corpora- 
tion v. Locke, 57 F.(2d) 905 [mod on 
other grounds 63 F.(2d) 802]; Texas 
Employers’ Ins. Ass’n v. Brock, (Tex. 
Civ.App.) 26 S.W.(2d) 322 [vacated on 
other grounds (Commn.App.) 36 S.W. 
(2d)° 704]; Texas Employers’ Ins. 
Ass’n v. Wonderley, (Tex.Civ.App.) 16 
S.W.(2d) 386; New Amsterdam Cas- 
ualty Co. v. Harrington, (Tex.Civ. 
App.) 11 S.W.(2d) 533; Home Life & 
Accident Co. v. Corsey, (Tex.Civ. App.) 
216 S.W. 464; Spring Canyon Coal Co. 
v. Industrial Commission of Utah, 
2775P. 206,212, 74 Utah 103. 


“To make out a case of total disabil- 
ity the applicant is not required to 
show that he is incapacitated from 
performing any and all kinds of work. 
On the other hand, he is required to 
put forth an active effort to procure 
such employment as he is able to per- 
form. If he is incapacitated from 
performing the kind of labor required 
in his former employment, but is able 
to perform the work of some other 
employment, he is not totally dis- 
abled.” Spring Canyon Coal Co. vy. 
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has been held not to exist merely because the em- 
ployee cannot perform the same kind of. work as. 
that at which he was injured,®® and it has been held 
that the employee must be incapacitated to do not 
only the kind of work to which he was accustomed 
but any kind of work.®® 
require that the employee be absolutely disabled,** 
or totally paralyzed.*® 
work must be due to the injury.*® A finding of total 
incapacity for work may be sustained, although 
claimant has been able to obtain some employment,‘° 
or although he has made no effort to obtain employ- 


Total incapacity does not 


However, the inability to 


Industrial Commission of Utah, su- 
pra. 


68. - New York Indemnity Co. v. In- 
dustrial Commission of Colorado, 281 
P. 740, 86 Colo. 364; Thomas Edgell & 
Co. v. Industrial Commission, 187 N. 
BE. 413, 353 Ill. 488. 


69. General Accident, Fire & Life 
Assur. Corporation v. McDaniel, 160 
S.B. 554, 555, 44 Ga.App. 40; Yednock 
v. Hazle Brook Coal Co., 167 A. 236, 
109 Pa.Super. 182. 


“In order for a disability to be ac- 
counted total, the inability of an em- 
ployee to procure and to perform work 
at a different occupation suitable to 
his impaired physical condition must 
not, however, be due merely to lack 
of diligent effort on the part of the 
employee to obtain such other em- 
ployment, or his unwillingness to ac- 
cept such different employment, or 
to conditions of general unemploy- 
ment which are disconnected with his 
injury, such as might render him un- 
able to find any such different employ- 
ment. The compensation provided by 
law is not intended as insurance 
against unemployment, except such 
unemployment as is caused by the in- 
jury authorizing the compensation. 
In other words, the lack of employ- 
ment with respect either to the old oc- 
cupation or to some different occupa- 
tion suitable to the employee’s im- 
paired physical condition must in ei- 
ther case be occasioned by the injury 
on account of which compensation is 
sought.” General Accident, Fire & 
Life Assur. Corporation vy. McDaniel, 
supra. 


70. Colo.—New York Indemnity 
Co. v. Industrial Commission of Col- 
orado, 281 P. 740, 86 Colo. 364. 


La.—Bailey v. Gifford Sand & Grav- 
el Co., (App.) 140 So. 240 [annulled on 
other grounds on reh 145 So. 712]; 
Maleby v. Gulf Refining Co. of Louisi- 
ana, 1 La.App. 68. 


Mass.—In re Septimo, 107 N.E. 63, 
219 Mass. 430. 


Mich.—Geis v. Packard Motor Car 
Co., 188 N.W. 916, 214 Mich. 646. 


Neb.—Hanley v. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232. 


Okl.—Harry Tidd Const. Co. 
Mead, 20 P.(2d) 909, 163 Okl. 64, 


Tex.—Davies v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 29 S.W.(2d) 
987 [overr motion for reh (Civ.App.) 
16 S.W.(2d) 524 (rev (Civ.App.) 6 S. 
W.(2d) 792)]; Texas Employers’ Ins. 
Ass’n v. Teel, (Civ.App.) 40 S.W.(2d) 


Vv. 


201; Winters Mut. Aid Ass’n Circle 
No. 2 v. Reddin, (Civ.App.) 31 S.W. 
(2d) 1103; Attna Life Ins. Co. v. Bul- 


gier, (Civ.App.) 19 S.W.(2d) 821. 


Vt.—Roller v. Warren, 129 A. 168, 
98 Vt. 514. 


_ [a]. Rule applied.—Notwithstand- 
ing the injured employee has done 
some slight work, he is, where suffer- 
ing fracture of skull, causing condi- 
tion evidenced by abnormally high 
blood pressure, entitled to recover for 
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ment,’+ or although his former employer has offered 
him light work; 7? and he is not obliged to perform 
his work where he can do so only with much pain 
and suffering.** Incapacity or disability is not total 
where claimant’s earning power is not wholly de- 
stroyed and he is still ‘capable of performing re- 
munerative work’* and continues to work after the 
injury, doing as well as he did before; *® and, where 
the employee could obtain work and perform his du- 
ties, he is not totally incapacitated, although in fact 
he has found no work.7® The fact that claimant is 
not working does not mean that he is totally and 
permanently disabled.77 One whose injury pro- 
duces only partial incapacity cannot be compensated 
as for a total disability, even though he is unable 
to obtain work.78 Where the evidence justifies a 
finding of total incapacity, the compensation which 
the employee might be entitled to for partial in- 
capacity need not be considered.7® Permanent total 
disability when not defined by the statute must de- 
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pend on the circumstances of each particular case,*® 
and it has been held that claimant must have been 
rendered wholly and permanently ineapable of work 
at a gainful occupation,®+ at least without endanger- 
ing his health.’ Total disability should not be de- 
clared permanent unless it appears that the injury 
will not yield to treatment and the employee will not 
be able to work at any gainful occupation,®* but, 
where such condition appears, a finding of permanent 
total disability will not be interfered with; *4 and, 
where the injured employee is unable to work, and 
no improvement over a long period of time appears, 
an award for total permanent disability is warrant- 
ed.85 No permanent total disability exists where 
claimant can,.by reasonable effort, prepare himself 
to secure and retain remunerative oceupation.8* One 
receiving total disability compensation for an in- 
jury cannot again be awarded total disability com- 
pensation for another subsequent injury so long as 
the prior award stands.** 


permanent total disability. Maleby 
v. Gulf Refining Co. of Louisiana, 1 
La.App. 68. 


[b] Dilustrations.—(1) A finding by 
the industrial accident board that a 
servant was totally incapacitated for 
work cannot be overthrown as a mat- 
ter of law by proof that after the 
accident the servant’s old master re- 
engaged him at wages only slightly 
lower than those obtained before the 
injury. In re Septimo, 107 N.E. 63, 
219 Mass. 430. (2) Where an injur- 
ed employee, seeking compensation 
under the Workmen’s Compensation 
Act, had seven or eight operations 
performed on his injured leg, with 
further operations probable, and was 
under constant medical supervision, 
but was spending his time, whenever 
able, at a local cigar store, assisting 
the proprietor, and receiving an aver- 
age of about seven dollars a week, 
which employment was as a matter 
of grace through friendship, it cannot 
be said as a matter of law that the 
commissioner of industries erred in 
finding that the employee was totally 
disabled for work within the meaning 
of the act. Roller v. Warren, 129 A. 
168, 98 Vt. 514 (total disability for 
work, within the Workmen’s Compen- 
sation Act, ordinarily is a question of 
fact depending largely upon the cir- 
cumstances of the particular case, 
and whether it exists in a particular 
case is a matter calling for the exer- 
cise of sound judgment on the part of 
the commissioner of industries, act- 
ing within the provision of the act). 


[c] Finding of total disability not 
sustained, where claimant is able to 
perform some work and is employed 
at the time of the hearing, and there 
is no evidence to show that his earn- 
ing ability is impaired. State v. St. 
Louis County Dist. Ct., 152 N.W. 838, 
129 Minn. 423. 


{d] Finding of total incapacity 
sustained, where claimant had lost 
the whole of every finger except the 
forefinger of the right hand and the 
little finger of the left hand. In re 
Septimo, 107 N.E. 63, 219 Mass. 430. 


71. In re Septimo, supra. Com- 
pare Bruce v. Taylor & Maliskey, 158 
N.W. 153, 192 Mich. 34 (where the 
award was suStained, although the 
court was of the opinion that partial 
incapacity only might well have been 
found). 


72. Barron v. Blair, 
501. 


8 B.W.C.C. 


73. Joliet & EK. Traction Co. v. In- 
dustrial Commission, 132 N.E. 794, 
299 Ill. 517; Price v. Gilliland Oil Co., 
3 La.App. 175; Briscoe Const. Co. v. 
Listerman, 20. P.¢20)° 560, 163 Okl. 
17; Sweetwater Gin Co. v. Wall, 5 
P.(2d) 126, 153 Okl. 96. 


[a] Thus an injured employee, who 
was unable to walk without pain, al- 
though fractured bone in foot had 
completely healed, may recover for to- 
tal disability. Price v. Gilliland Oil 
Co4.3 La.App, 125: 


74. General American Tank Car 
Corporation v. Dobda, 149 N.E. 88, 83 
Ind.App. 517; Barry’s Case, 126 N.E. 
894, 235 Mass. 408; Dosen v. East 
Butte Copper Mining Co., 254 P. 880, 
78 Mont. 579; Pine v. Nowlin, 5 P.(2d) 
118, 158 Okl. 111; White Oak Refining 
Coive Whitehead, 298 P. 611, 149 Okl. 
297 Os Blevator Co. v. Haveley, 296 
12 1106, 148 Okl. 82; Crossley Broth- 
ers, Ltd. v. Brunyee, 133 L.T.Rep.N. 
S. 609; Newlan v. Meridith & Shep- 
hard, Ltd., 128 L.T.Rep.N.S. 784, 
[1923] W.C.&I. 159; Mothersdale v. 
Cleveland Bridge & Engineering Co., 
99° E.I.K.B.- 261, [1980}> W.C.&Iy 118; 
Gaffney v. Chorley Colliery Co., 92 L. 
JK.Be 1, [1922]}° W.C.&1..197; Kirkby 
v. Howley Park Coal & Cannel Co., 89 
LF. Bs 10/703 


75. Carroll v. International Paper 
Co., 122 So. 131, 14 La.App. 532, 


76. In re Lacione, 116 N.E. 485, 
227 Mass. 269. 
77. Perry Coal Co. v. Industrial 


Commission, 175 N.E, 801, 343 Ill. 525. 


78. Travelers’ Ins. Co. v. Hurt, 167 
S.E. 175, 176 Ga, 153 [answers con- 
Aya to 167 S.E. 3238, 46 Ga.App. 


79. In re Septimo, 107 N.E. 63, 219 
Mass. 480; Bruce v. Taylor & Malis- 
key, 158 N.W. 1538, 192 Mich. 34, 


80. State v. Blue Earth County 
Dist. Ct., 158 N.W. 700, 183 Minn, 439. 


[a] Blindness.—(1) The loss of the 
entire sight of the right eye with five 
per cent of the normal vision, increas- 
ed to about one third of the normal 
vision by the use of glasses, remain- 
ing in the left eye, may be found to 
be a permanent total disability. State 
v. Blue Earth County Dist. Ct., 158 
N.W. 700, 1383 Minn. 439. (2) Indus- 
trial Commission-is authorized to find 
that loss of both eyes constitutes per- 
manent total disability, except where 
there is conclusive proof to contrary. 
Independent Oil Well Cementing Co. 


v. Curtis, 22 P.(2d) 1005, 164 Okl. 76. 


81. Fullerton Fuel & Supply Co. 
v. Industrial Commission, 174 N.E. 
900, 343 Ill. 538; Cameron Coal Co. v. 
Industrial Commission, 158 N.E. 399, 
326 Ill. 646; Consolidated Coal Co. of 
St. Louis v. Industrial Commission, 
156 N.E. 358, 325 Ill. 424; Paradise 
Coal Co. v. Industrial Commission, 155 
N.E. 322, 324 Ill. 420; Consolidated 
Coal Co. of St. Louis v. Industrial 
Commission, 153 N.E. 625, 322 Ill. 510; 
Mt. Olive & Staunton Coal Co. vy. In- 
dustrial Commission, 151 N.E. 588, 320 
Ill, 618; Old Ben Coal Corporation v. 
Industrial Commission, 150 N.E. 625, 
32.05 111.4230 (;O’ Gara «Coal Co.w vouIn= 
dustrial Commission, 150 N.E. 640, 320 
ig Dela kewes Consolidated\Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 674, 320 Ill. 166; Carter Oil Co. 
Vv. Gibson, PACS ES 219, 34 Wyo. 53; 
Standard Oil Co. of Indiana v. Sulli- 
van, 237 P. 253, 33 Wyo. 223. 


[a] Rule applied.—An employee 
who suffered dizziness and fainting 
spells, but could drive an automobile 
or do light work not requiring stoop- 
ing, is not entitled to an award for 
“permanent total disability.”’ Fuller- 
ton Fuel & Supply Co. v. Industrial 
Commission, 174 N,E. 900, 343 Ill. 53. 


82. Perry Coal Co. v. Industrial 
Commission, 175 N.E. 801, 348 Ill. 525; 
St. Louis & O’Fallon Coal Co. v. In- 
dustrial Commission, 151 N.E. 606, 321 
Ill. 117; Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 277 P. 
206, 74 Utah 103. 


83. Carter Oil Co. v. Gibson,.241 P. 
219, 34 Wyo. 53; Standard Oil Co. of 
Indiana v. Sullivan, 237 P. 253, 33 
Wyo. 223. 


84. Carter Oil Co. v. Gibson, 241 P. 
219, 34 Wyo. 53. 


85. Armour Grain Co. v. Industrial 
Felon: 153 ° NE: 699; 2323, Ti: 
86. Utah Fuel Co. v. Industrial 


Commission of Utah, 287 P. 931, 76 
Utah 141. 


[a] Employee not having intellect 
to prepare himself for gainful occu- 
pation sustaining jhjury rendering 
him unfit to perform manual labor is 
“permanently and totally, disabled.” 
Utah Fuel Co. v. Industrial Commis- 
sion of Utah, 287 P. 931, 76 Utah 141. 


87. Van Tassel v. Basic Refracto- 
ries Corporation, 214 N.Y.S. 491, 216 
App.Div. 774. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 539] b. Previous Physical 


Where, by reason of a previously impaired physical 
condition of the employee, an accident results in 
his total incapacity, an award of compensation for 
total incapacity is permitted under some of the 
authorities, although a normal employee would have 


88. Generally see supra § 537. 


89. Colo.—Industrial Commission 
of Colorado v. Johnson, 172 P. 422, 64 
Colo. 461. 


Idaho.—MeNeil v. Panhandle Lum- 
ber Co., 203 P. 1068, 34 Idaho 773. 


Ill.—Superior Coal Co. v. Industrial 
‘Commission, 152 N.E. 535, 321 Ill. 533; 
Warsaw Coal Co. v. Industrial Com- 
mission, 138 N.E. 172, 307 Ill. 66; Chi- 
cago Journal Co. v. Industrial Com- 
mission, 1386 N.E. 697, 305 Ill. 46; 
Wabash Ry. Co. v. Industrial Commis- 
Sion, 121 N.E. 569, 286 Ill. 194. 


Me.—HEstabrook v. Steward-Read 
‘Co., 151 A. 141, 129 Me. 178. 


Md.—Congoleum Nairn v. Brown, 
148 A, 220, 158 Md, 285, 67 A.L.R. 780. 


Mass.—In re Branconnier, 111 N.E. 
792, 223 Mass. 273. 


N.Y.—Schwab v. Emporium Fores- 
try “CoO. tos Ney. S:2234,) L6d App. Div: 
614 [aff 1t1 N.E. 1099, 216 N.Y. 712]. 


Okl.—Nease v. Hughes Stone Co., 
244 P. 778, 114 Okl. 170. 


R.I.—In re J. & P. Coats (R. I.) Ine., 
103 A. 833, 41 R.I. 289. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Heuer, (Civ.App.) 10 S.W.(2d) 756 
{reh den (Civ.App.) 11 S.W.(2d) 566]. 


Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 287 P. 931, 76 
Utah 141. 


[a] Reason for rule.—(1) “The 
employé, when he entered the service 
of the subscriber, had that degree of 
capacity which enabled him to do the 
work for which he was hired. That 
was his capacity. It was an impaired 
capacity as compared with the nor- 
mal capacity of a healthy man in the 
possession of all his faculties. But 
nevertheless, it was the employé’s 
capacity. It enabled him to earn the 
wages which he received. He became 
an ‘employé’ under the act and 
thereby entitied to all the benefits 
conferred upon those coming within 
that description. The act affords a 
fixed compensation for a limited time 
‘while the incapacity for the work re- 
sulting from the injury is total.’ It 
establishes no other standard. It 
fixes no method for dividing the effect 
of the injury and attributing a part 
of it to the employment and another 
part to some pre-existing condition, 
and it gives no indication that the 
Legislature intended any such divi- 
sion. The total capacity of this em- 
ployé was not so great as it would 
have been if he had had two sound 
eyes. His total capacity was thus 
only a part of that of the normal man. 
But that capacity, which was all he 
had, has been transformed into a to- 
tal incapacity by reason of the in- 
jury. That result has come to him 
entirely through the injury.’”’ In re 
Branconnier, 111 N.E. 792, 793, 223 
Mass. 273. (2) A workman who had 
previously lost one hand, and who lost 
the other as the result of an acci- 
dent in his employment, is entitled to 
compensation for “total disability” 
under the workmen’s compensation 
law (Consol. L. ¢c 67) § 15 subd 1 
which provides that loss of both 
hands shall constitute total disability 
in the absence of proof to the con- 
trary, and is not limited to the com- 
pensation for partial disability under 
Subd 38 of that section which enumer- 


, 
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ates the loss of one hand as a partial 
disability, since his compensation is 
fixed on the basis of the wages he was 
earning before his injury, which nec- 
essarily were lessened because of his 
maimed condition, and that construc- 
tion is in harmony with the legisla- 
tive intent indicated by subd 6 of the 
same section which provides that the 
fact ‘that an employee has suffered 
previous disability shall not preclude 
him from compensation for a later 
injury, but that in determining such 
compensation the average weekly 
wage shall be the same, which will 
reasonably represent his earning ca- 
pacity at the time of his later injury. 
Schwab v. Emporium Forestry Co., 
153 N.Y.S. 234, 167 App.Div. 614 [aff 
111 N.E. 1099, 216 N.Y. 712]. 


[b] Illustration. — An employee 
who had previously lost one eye, and 
who thereafter, from an injury in the 
course of his employment, lost the 
Sight of his remaining eye, was en- 
titled to compensation for a ‘‘total in- 
capacity for work,’ as such result 
came to him through the injury. Kil- 
Irsnoo Packing Co. v. Scott, 14 F.(2d) 
86; Liptak v. Industrial Accident Com- 
mission of California, 251 P. 635, 200 
Cal. 39; Industrial Commission of Col- 
orado v. State Insurance Compensa- 
tion ‘Fund, 203:P: 215, 71° Colo. 106; 
Fair v. Hartford Rubber Works, 111 A. 
193, 95 Conn. 350; Heaps vy. Industrial 
Commission, 135 N.E. 742, 303 Ill. 443; 
Jennings v. Mason City Sewer Pipe 
Co., 174 N.W. 785, 187 Iowa 967; Moore 
v. Western Coal & Mining Co., 257 P. 
724, 124 Kan. 214; Guderian v. Ster- 
ling Sugar & Ry. Co., 91 So. 546, 151 
La. 59; Brooks v. Peerless Oil Co., 
83 So. 663, 146 La. 383; Hargis v. 
McWilliams Co., 119 So. 88, 9 La.App. 
108; Bias v. Buck, 4 La.App. 424; 
In re Branconnier, 111 N.E. 792, 223 
Mass, 273; Combination Rubber Mfg. 
Co. v. Court of Common Pleas in and 
for Essex County, 115 A. 138, 95 N.J. 
Law 43, 96 N.J.Law 544; Nease v. 
Hughes Stone Co., 244 P. 778, 114 Okl. 
L7OMe Ditare: Jenoc Ea Coaes: iC toe lines 
103 A. 833, 41 R.J. 289 “under Work- 
men’s Compensation Act art 22 Sealy 
stating conclusive presungption of in- 
capacity for work when employee ir- 
revocably loses sight in both eyes, the 
presumption arises in favor of an 
employee who lost one eye before en- 
tering employment, and thereafter 
through accidental injury lost the 
sight of his remaining eye). 


[c] Necessity for actual impair- 
ment.—Where a pressman had lost 
one eye previous to his employment, 
and sustained injury to his left hand, 
necessitating amputation below the 
wrist joint, and neither his previous 
loss of an eye nor the injury to his 
hand impaired his ability to do his 
work, he could not recover compen- 
sation, under Workmen’s Compensa- 
tion Act § 8 par (e) subs 18, provid- 
ing that the loss of any two members 
of the body shall constitute total and 
permanent disability, but could only 
recover for the loss of a hand under 
subs 12, subject to credit for pay- 
ments made by the employer under 
such section, Chicago Journal Co. v. 
Industrial Commission, 136 N.E. 697, 
305 Ill. 46. 


[d] In New York (1) where claim- 
ant, losing right eye prior to amend- 
ment af Workmen’s Compensation 
Law § 15 subd 6, by L. (1915) c 615, 
had previously injured left eye, so 


been only partially ineapacitated.®® 
thorities a contrary view is taken,®°® and, in some of 
the statutes, express provision is made to protect 
the employer from liability for injuries previously 
received by an employee by declaring him liable only 
for the partial disability,®! but some jurisdictions, 
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By other au- 


° 

that it was useless, he was entitled 
to an award for permanent total dis- 
ability. Kriegbaum vy. Buffalo Wire 
Works Co., 169 N.Y.S. 307, 182 App. 
Div. 448 [aff 121 N.E. 875, 224 N.Y. 
621]. (2) An injured servant, who 
lost sight of both eyes, one by acci- 
dent and the other by disease, was 
not entitled to award for total disa- 
bility as the act applied only to pre- 
vious disability arising from injuries. 
Blaes v. E. W. Bliss Co., 163 N.Y.S. 
722,177 App.Div. 370. 


90. Winn v. Adjustable Table Co., 
159 N.W. 372, 163 N.W. 906, 193 Mich. 
127; Weaver v. Maxwell Motor Co., 
152 N.W. 9938, 186 Mich. 588, L.R.A. 
1916B 1276, Ann.Cas.1917E 238. 


[a] Illustration.—One having pre- 
viously lost an eye is not entitled to 
compensation for total disability upon 
losing the other eye in another acci- 
dent, but only for the loss of one eye. 
Panther Creek Mines v. Industrial 
Commission, 173 N.E. 818, 342 Ill. 68; 
Cain v. Staley Mfg. Co., (Ind.App.) 
186 N.E. 265; Calumet Foundry’ & 
Machine Co. v. Mroz, 141 N.E. 883, 80 
Ind.App. 619 (an employee blind in 
one eye who suffers loss of the other 
eye as a result of injury in his em- 
ployment is entitled to compensation 
under Workmen’s Compensation Act 
§ 31 (da), for total disability subject 
to the reduction allowed by § 35 if the 
loss of the first eye occurred in the 
same employment, notwithstanding 
the provisions of § 83); Stevens v. 
Marion Machine, Foundry & Supply 
Co,¢133 CNH. 23)017.4 IndiAppsg 23% 
Weaver v. Maxwell Motor Co., 152 N. 
W. 993, 186 Mich. 588, L.R.A.1916B, 
1276, Ann.Cas.1917E, 238; Lente v. 
Lucci, 119 A. 132, 275 Pa. 217, 24 A.L. 
R. 1462; Halapy v. Peters Creek Gas 
Coal Co., 79 Pa.Super. 196; Catlett v. 
Chattanooga Handle Co., 55 S.W.¢€2d) 
257, 165 Tenn. 343; Gilmore v. Lum- 
bermen’s Reciprocal Ass’n, (Tex. 
Commn.App.) 292 S.W. 204 [aff (Civ. 
App.) 258 S.W. 268]. 


{b] Discussion of rule.—‘In the 
instant case the loss of the first eye 
was a partial disability for which, if 
our workmen’s compensation law had 
been in existence, the then employer 
would have been liable, and for which 
disability the present employer was 
in no degree the cause. The loss of 
the second eye, standing by itself, 
was also a partial disability, and of 
itself did not occasion the total disa- 
bility. It required that, in addition 
to the results of the disability occa- 
sioned by the accident of seven years 
ago, there should be added the result 
of the partial disability of the recent 
accident to produce the total disabil- 
ity. The absence of either accident 
would have left the claimant par- 
tially incapacitated. We think it 
clear the total incapacity cannot be 
entirely attributed to the last acci- 
dent. It follows that the compensa- 
tion should be based upon partial in- 
capacity; and it is so ordered.” 
Weaver v. Maxwell Motor Co., 152 N. 
W. 993, 186 Mich. 588, 592, L.R.A. 
1916B 1276, Ann.Cas.1917E 238. 


91. See statutory provisions. 


[a] Application of statute.—(1) 
Prior to the time the relator entered 
respondent’s service he had lost the 
sight of one eye by accidental means. 
After entering respondent’s service he 
lost, by an accident happening during 
the course of his employment, the 
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recognizing the hardship thus imposed on the em- 
ployee, have created by statute a special fund out 
of which the state pays the remainder of the com- 
pensation that would be due for permanent total dis- 
ability;°* and one totally disabled because of the 
combined effect of the prior with the present acci- 
dent is entitled to compensation from such fund in 
addition to what he receives from his employer.®* 
Some jurisdictions permit an award for total dis- 
ability less the amount of compensation paid for 
the previous injury.°* A statute providing that for 
a permanent total disability where there has been 
a previous disability the compensation shall be a 
certain portion of the amount payable for permanent 
total disability in other cases applies only to eases 
where the last injury standing alone would not 
have resulted in total disability except for the pre- 
vious disability,?® and not where there has been a 
complete recovery from the previous disability.°® 
Under such a provision one who, having previously 
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lost an eye, loses the other may be compensated, 
although the loss of the first eye need not have been 
the result of an industrial accident.?7 Such a provi- 
sion removes the case from the operation of gen- 
eral provisions applicable to compensation for sec- 
ond injuries.°* Where the injury contributes to the 
disability, caused in part by a previously impaired 
condition, it has been held that compensation must. 
be proportioned to the amount of the disability 
caused by the injury.?’ Where the physical condi- 
tion of an employee predisposed him to paralysis, an 
accidental injury producing*paralysis and a perma- 
nent total disability ‘should be compensated as such, 
and not as an aggravation of a preéxisting dis- 
ease.+ 


[§ 540] c. Amount and Period. The statutes of 
the various jurisdictions generally .fix the amount 
and period of compensation for total disability,? and 
the award must be made accordingly® to the maxi- 
mum amount when the circumstances require,* but 


sight of his other eye, thus rendering 
him totally blind. It is held that, un- 
der § 15 of the compensation act, the 
last employer is liable for a perma- 
nent partial disability only, for that 
was the extent of the injury which the 
employee suffered while in his service. 
State v. Cass County Dist. Ct., 151 N. 
W. 910, 129 Minn. 156. (2) Cases of 
loss of limb by one-armed or one- 
legged man are covered by provision 
that only loss of two arms or two legs 
by the same accident shall constitute 
total and permanent disability. Pap- 
pas v. North Iowa Brick & Tile Co., 
206 N.W. 146, 201 Iowa 607 (loss of 
arm by one-armed man not total). 
(3) Where workman, after having lost 
right arm, in a second injury lost his 
left arm at point where lower third of 
humerus joins with middle third of 
humerus, an award of eight-ninths 
of time named in Code Suppl. (1913) 
§ 2477m9(j) (13), for loss of arm, was 
proper. Pappas v. North Iowa Brick 
& Tile Co., supra. 


92. See statutory provisions. 


93. McDonald y. State Treasurer, 
16 P.(2d) 988, 52 Idaho 535; Lehman 
v. Schmahl, 229 N.W. 553, 179 Minn. 
388. 


[a] Rule applied.—An employee 
having previously lost the sight of 
one eye and suStaining injury de- 
troying the other eye was entitled to 
additional compensation from special 
fund. McDonald v. State Treasurer, 
16 P.(2d) 988, 52 Idaho 535; Lehman 
v. Schmahl, 229 N.W. 553, 179 Minn. 
388. 


94 Combs v. Hazard Blue Grass 
Coal Corporation, 268 S.W. 1070, 207 
Ky. 242; Hudyck v. Wyoming Shovel 
Works, 149 A. 312, 299 Pa. 182. 


{a] Illustration.—Where the in- 
jury results in the loss of one eye, 
for which full compensation is paid, 
and thereafter total disability results 
from the loss of the other eye through 
a sympathetic infection from the eye 
first lost, the period of compensation 
is the number of weeks allowed by 
the act for total disability less the 
number during which compensation 
was paid for the loss of the one eye. 
Hudyck v. Wyoming Shovel Works, 
149 A. 312, 299 Pa. 182. 


95. Burgstrand vy. Crowe Coal Co., 
(Mo.) 62 S.W.(2d) 406. 


{a] - Tllustrations.—(1) That em- 
ployee had previously slightly injur- 
ed his right eye did not authorize 


commission to award only two thirds 
of compensation provided for perma- 
nent total disability, where he lost the 
sight of both eyes and. the total loss 
was not brought‘about by the result 
of the previous accident combined 
with the last one. Burgstrand v. 
Crowe Coal Co., (Mo.) 62 S.W.(2d) 
406. (2) Employee losing left hand 
while employed by present employer 
after loss of use of right hand in a 
previous accident is entitled to com- 
pensation at the rate of two thirds of 
that provided for permanent total dis- 
ability resulting from one accident. 
Goebel v. Missouri Candy Co., (Mo. 
App.) 50 S.W.(2d) 741. 


96. Burgstrand v. Crowe Coal Co., 
(Mo.) 62 S.W.(2d) 406. 


97. Paterson y. Wisener, 
663, 218 Ala. 137. 


98. Paterson vy. Wisener, Supra. 


99. Wolverine Coal Co. v. Clem, 57 
S.W.(2d) 1012, 248 Ky. 7. 


1. Powers Storage Co. v. Indus- 
et Commission, 173 N.E. 70, 340 Ill. 
98. 


117 So. 


2. See statutory provisions. - 


3. Rogers v. Union Indemnity Co., 
(La.App.) 146 So. 505; Burns v. Web- 
er King Lumber Co., 4 La.App. 714; 
Quattlebaum y. Texas Pipe Line Co., 
4 La.App. 406; Burgstrand v. Crowe 
Coal Co., (Mo.) 62 S.W.(2d) 406; Mar- 
land v. State Industrial Commission, 
4 P.(2d) 1018, 153 Okl. 49. 


[a] Illustration.—Under a statute 
(Vernon Civ. St. Suppl. Annot. (1918) 
art, 5246—18), providing that the as- 
sociation will pay the injured em- 
ployee a weekly compensation for not 
more than four hundred weeks from 
date of injury, while another article 
(5246—8) provides that compensation 
shall. begin to accrue on the eighth 
day after the injury, or after inca- 
pacity commences, if total and per- 
manent incapacity continues for four 
hundred weeks after the date of the 
injury, the servant is entitled to com- 
pensation for four hundred weeks, not 
four hundred and one weeks. Texas 
Employers’ Ins. Ass’n vy. Downing, 
(Tex.Civ.App.) 218 S.W. 112. 


[b] Award held proper.—Employee 
being fully incapacitated from Dec. 
28, 1928, until death on Feb. 10, 1931, 
award of compensation covering en- 
tire period is not objectionable as be- 
ing for too long a period. George T. 
Newell, Jr., Inc., v. Workmen’s Com- 


pensation Bureau, 159 A. 316, 10 N.J. 
Misc. 405 [aff 163 A. 891, 110 N.J.Law 
25] (notwithstanding the petitioner’s 
death before the award by the work- 
men’s compensation bureau properly 
fixed the award under petition to date 
of the petitioner’s death). 


[c] War Addition Act.—(1) In 
England in 1917 the compensation act 
of 1906 was amended by the War Ad- 
dition Act providing that for total in- 
capacity the employee would receive 
a certain percentage more than under 
the principal act, and, while this 
amendment was repealed in 1923, a 
workman totally incapacitated by an 
accident arising out of and in: the 
course of his employnrent which oc- 
curred before 1923, and_ receiving 
compensation under the Workmen’s 
Compensation Act of 1906, as for total, 
incapacity, with the addition provide 
for in the Workmen’s Compensation 
(War Addition) Acts of 1917 and 1919, 
and thereafter recovering partial ca- 
pacity, but, after the act of 1923 had 
come into operation, whose total in-— 
capacity recurred, and continued up, 
to the time’ when this action was. 
brought, was entitled to the addition-. 
al payment provided for in the acts of 
1917 and 1919. Glasgow Iron & Steel 
Co. v. Dickson, [1925] A.C. 790. (2) Al- 
though Schedule par 1 (b) proviso (b) 
enacts that a workman who is under 
twenty-one years of age, and is earn- 
ing less than 20s a week, is to receive 
compensation at the rate of one, hun- 
dred per cent of his average weekly 
earnings, but in no case more than 10s 
per week, an infant, who met with an 
accident in January, 1922, and whose 
average weekly earnings were then 
lis 10d, and is therefore entitled to. 
the statutory 10s, must have.an award, 
for that amount, irrespective.of the 
fact that the war addition will bring 
the compensation to 17s 6d per week. 
Smallbone v. Fawcett, Preston & Co., 
[1922] 2 K.B. 638. 


4 Beco v. T. Smith & Sons, (La. 
App.) 146 So. 175; Miller v. Frank 
Grocery Co., 136 So. 143, 17 La.App. 
333; Bailey v. Gifford Sand & Gravel 
Co., 7 La.App. 5138; Samuel v. Gulf 
Lumber Co., 4 La.App. 18; Davis v. 
Lincoln County,,.,219#N.W. 899, 117 
Neb. 148; Freeland v. Endicott Forg- 
ing & Mfg. Co., 253 N.Y.S. 597, 233 
App.Div. 440. 


[a] Where permanency of disabil- 
ity not determinable.—(1)}) Where em- 
ployee’s recovery from injury was un- 
certain, employee was properly allow- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not exceeding it,® and the right to compensation for 
total disability ceases when total disability ceases.® 
Notwithstanding the statute specifies the period dur- 
ing whieh compensation is payable for total disabil- 
ity, it has been held that it does not require that 
payment of such compensation shall be continuous,’ 
but a period of total incapacity may be followed by 
one of partial incapacity which may in turn revert 
te total ineapacity® which is compensable, even 
though it oceurs after the expiration of the num- 
ber of weeks of the period, as the specification that 
compensation shall be paid for a period not to ex- 
eeed a certain number of weeks after the date of 
the injury does not require that the period begin 
at that time.? An award as for partial disability 
only is improper where in fact total disability ex- 
ists.t1° Where compensation for total incapacity is 
based on average weekly wages, it is proper to de- 
termine the weekly award by what the average week- 
ly wages were, or should have been, where in the 
particular case they were not. fixed by the contract 
of employment.1! Where the maximum total amount 


ed twenty dollars per week from date 
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ered to engage in remunerative em- 
National Biscuit Co. v. 
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of compensation for permanent total disability is 
fixed by the statute, an amendment increasing the 
amount of weekly payments does not increase the 
limit as to the total amount.12, Some statutes pro- 
vide for a pension for life in eases of total perma- 
nent disability.1% 


[§ 541] 3. Partial Disability’*—a. In General. 
Partial incapacity has been held to be a lack of 
physical power in part only, or physical inability 
in part only of an injured member.'® It exists to ° 
the extent that an injury in fact destroys or im- 
pairs a workman’s ability to be as efficient or com- 
petent for work after the injury as he was before.'® 
Where the earning power is impaired, compensation 
for partial disability should be awarded.!7_ The stat- 
utory measure of compensation for partial disabil- 
ity should be used, if possible of application.18 By 
some courts it has been held that there cannot, at 
least except for particularly scheduled injuries, be 
compensation for even partial incapacity for work 
where there has been no loss of earning eapacity,?® 


312 Ill. 556. 


of injury as long as condition re- 
mained as it was, not exceeding four 
hundred weeks, subject to credits to 
which employer was entitled. Mathis 
y. Standard Oil Co. of Louisiana, 133 
So. 527, 16 La.App. 169. (2) Injured 
employee should be given sixty-five 
per cent of wages during disability, 
net exceeding four hundred weeks, 
where permanency of disability could 
not be definitely determined. Bailey 
v. Gifford Sand & Gravel Co., 7 La. 
App. 513. (3) Where an injured em- 
ployee earning sixty dollars a week at 
the time of the accident producing per- 
manent total disability had not earn- 
ed anything since the accident, and 
the evidence did not warrant the in- 
ference that he would be able during 
the maximum period of compensation 
to earn as much as thirty dollars and 
ninety cents a week so as to reduce 
fifty five per cent of the difference in 
wages below the maximum rate, he 
was entitled to the maximum rate of 
sixteen dollars a week during the pe- 
riod of disability, not exceeding three 
hundred weeks. Sweeney v. Black 
bi Lumber Co., 91 So. 511, 150 La. 


5. Thibeau v. Dutton, & Mercer, 136 
So. 186, 17 La.App. 338; O’Brien v. Al- 
bert A. Albrecht Co., 172 N.W. 601, 
206 Mich. 101, 6 A.L.R. 1257; Hanson 
v. North Dakota Workmen’s Compen- 
sation Bureau, (N.D.) 248 N.W. 680. 


[a] Rule applied.—Where a car- 
penter received an injury while work- 
ing for one master, and was receiv- 
ing weekly compensation from such 
master for partial disability at the 
time he received’ an ‘injury while 
working as a carpenter for another 
employer, resulting in total disability, 
he is not entitled to receive more than 
the maximum, ten dollars per week, 
whether paid by one employer or by 
both. O’Brien v. Albert A. Albrecht 
Co., 172 N.W. 601, 206 Mich. 101, 6 A. 
L.R. 1257. é 


{[b] Award not excessive.—(1) 
Award for recurred injury causing to- 
tal permanent disability. is not ex- 
cessive where it is the maximum 
amount less compensation previously 
impaired. Biker v. Industrial Com- 
mission, 160 N.E. 180, 328 Ill. 641. 
(2) An award of not to exceed five 
hundred weeks’ compensation to em- 
ployee, whom industrial board found 
was totally disabled for work, is not 
excessive, being subject to modifica- 


tion whenever he sufficiently recov- 
, 


. 


ployment. 
Roth, 146 N.E. 410, 83 Ind.App. 21. 


6. Zeller v. Mesker, 155 N.E. 520, 
85 Ind.App. 659; Gvozdic v. Inland 
Steel Co., 154 N.E. 804, 86 Ind.App. 
122; Wise-Buchanan Coal Co. v. Ray, 
17 P.(2d) 360, 157 Okl. 197. See Swift 
& Co. v. Bobich, 163 N.E. 232, 88 Ind. 
App. 64 (holding disability not to 
have ceased). 


[a] For example, compensation 
for temporary total disability cannot 
be collected during time employee re- 
ceived wages in excess of twenty-four 
dollars per week. Gvozdic v. Inland 
Pea Co., 154 N.E. 804, 86 Ind.App. 


Paterno’s Case, 165 N.E. 391, 


Vip 

266 Mass. 323. 
8. Paterno’s Case, supra. 
9. Paterno’s Case, supra. 


10. Bailey v. State Compensation 
Com’r, 158 S.E.°675, 110 W.Va. 151. 


11. Cormican v. McMahon, 128 A. 
709, 102 Conn. 234. 


12. McKinney v. Aston, 289 S.W. 
518, 154 Tenn. 326. 


13. See statutory provisions; 
case infra this note. 


[a] Under Dlinois act (Workmen’s 
Compensation Act § 7 par a, and § 8 
par f) relating to life pensions, the 
basis upon which the pension is to 
be fixed is properly determined by 
taking four times the annual wage 
without deducting the amount that 
had theretofore been allowed and paid 
the applicant as compensation. Joliet 
& HE. Traction Co. v. Industrial Com- 
mission, 182 N.E. 794, 299 Ill. 517. 


14. Temporary partial disability 
see infra § 545. 


Temporary total and permanent 
partial disability see infra §§ 545, 546. 


15. Fidelity Union Casualty Co. v. 
Munday, (Tex.Civ.App.) 26 S.W.(2d) 
676 [rev on other grounds (Commn, 
App.) 44 S.W.(2d) 926]. 


16. Van Orman vy. Robinson, 300 P. 
412, 150 Okl. 156; 
v. Richmond, (Tex.Commn.App.) 291 
Bos 1085 [rev (Civ.App.) 284 S.W. 


17. Conn,—Santini v. Levin, 147 A. 
680, 110 Conn. 248. 


Tll—Freeman Coal Mining Co. v. 
Industrial Commission, 144 N.E. 326, 


and 


La.—MeMullen y. Louisiana Central 
Lumber Co., 2 La.App. 773; Simmonds 
v. Austin Oil Co., 2 La.App. 535. 


Mass.—Morrells Case, 180 N.E. 223, 
278 Mass. 485; Dragon’s Case, 161 N. 
E. 816, 264 Mass. 7. 


Wash.—Parker y. Industrial Insur- 


ance Department, 172 P. 830, 102 
Wash. 54. 
[a] Rule applied.—Compensation 


will be awarded for partial disability 
on the basis of half of former earn- 
ing capacity, where employee showed 
efficiency reduced one half, without 
showing what he was able to earn 
since accident. Jarrell v. Cumberland 
Polennons & Telegraph Co., 7 La.App. 


18. Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543. 


19. Ga.—American Mut. Liability 
Ins. Co. v. Hampton, 127 S.E. 155, 33 
Ga.App. 476. : 


Ill.—Merritt v. Industrial Commis- 
sion, 152 N.E. 505, 322 Ill. 160; Para- 
dise Coal Co. v. Industrial Commis- 
sion, 134 N.B. 167, 301 Ill. 504. 


Ind.—Centlivre Beverage Co. vy. 
Ross, 125 N.E. 220, 71 Ind.App. 343. 


La.—French v. Weaver Bros., 137 
So. 758, 18 La.App. 174; Sheets v. 
The Texas Co., 5 La.App. 693. 


Mass.—Perkins’ Case, 180 N.E. 142, 
278 Mass. 294; Driscoll’s Case, 137 N. 
E. 260, 243 Mass. 236; Capone’s Case, 
132 N.E. 32, 239 Mass. 331. 


Mich.—Cline v. Studebaker Corp., 
155 N.W. 519, 189 Mich. 514, L.RIA. 
1916C 1139; Hirschkorn v. Fiege Desk 
Ce., 150 N.W. 851, 184 Mich: 239. 


Neb.—Epsten v. Hancock-Epsten 
Co., 163 N.W. 767, 101 Neb. 442. 


N.Y.—Beach v. Travelers’ Ins. Co., 
252 N.Y.S. 1, 233 App.Div. 55; MeNa- 
mara v. McHarg-Barton Co., 192 N.Y. 
S. 7438, 200 App.Div. 188. 


_R.I.—Weber v. American Silk Spin- 
ning Co., 95 A. 603, 38 R.I. 309, Ann. 


‘Cas.1917E 158. 
Travelers’ Ins. Co, |; 


Tex.—Lumbermen’s Reciprocal 
nae v. Coody, (Civ. App.) 278 S.Ww. 


Wis.—Johnstad v. Lake Superior 
Terminal & Transfer Ry. Co., 162 N. 
W. 659, 165 Wis. 499; International 
Harvester Co. v. State Industrial 
Commission, 147 N.W. 53, 157 Wis. 
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even though permanent physical injury has been 
Where the statute provides that the 
award in case of a partial incapacity shall not ex- 
ceed the diffexence between the amount of the aver- 
age weekly earnings of the employee before and after 
the accident or a specified percentage of such dif- 
ference,?? it is obvious that there can be no award 
of compensation where the employee’s earnings have 
While it is generally true that 


suffered.?° 


not decreased.?? 


167, Ann.Cas.1916B 330. 


Eng.—Bromley v. Staneley Coal & 
Iron Co., 129 L.T.Rep.N.S. 620; Hill 
v. Ocean Coal Co., 3 B.W.C.C. 29; Lee, 
Ltd. v. James, [1928] W.C.&I. 271. 


Que.—Smith v. G. T. R. Co., 53 Que. 
Super. 334; Cater v. G. T. R. Co., £8 
Rev. de Jur. 27. 


“Unless the earning capacity of the 
claimant in the employment in which 
he was engaged at the time he was 
injured ha: been impaired, there can 
be no recovery for permanent disa- 
bility.’ International Harvester Co. 
vy. State Industrial Commission, 147 
N.W. 53, 157 Wis. 167, 169, Ann.Cas. 
1916B 330. 


[a] Illustrations.—(1) The Michi- 
gan Workmen’s Compensation Act 
(Pub. Acts: [1912] No. 10) § 10 de- 
clares that, while the capacity for 
work resulting from an injury is par- 
tial, the employer shall make certain 
payments. Section 11° restricts 
awards to the loss of a servant’s 
earning capacity in the employment 
in which he was working at the time 
of the accident. It was held that an 
employee whose eye was permanent- 
ly injured is not entitled to compen- 
sation for a permanent impairment of 
vision, when the injury which did not 
destroy the eye or the vision did not 
prevent his returning to work and 
earning the same wages as he before 


received. Hirschkorn v. Fiege Desk 
Co., 150 N.W. 851, 184 Mich. 239. (2) 
Under the Massachusetts act (St. 


[1914] ec 708 § 5 [G. L. ¢ 152 § 35]), 
providing for compensation to em- 
ployees for partial incapacity to 
work, an employee, who at a time 
subsequent to an injury was in fact 
able to operate the machine operated 
by him at the time of the injury, and 
could secure employment at such 
work, is under no incapacity to labor, 
resulting from the injury. Capone’s 
Case, 132 N.E. 32, 239 Mass. 331. 


[b] Rule applied.—(1) An insurer 
should not be held for the full amount 
awarded for partial disability where 
for an appreciable part of the time 
the employee was earning the aver- 
age weekly wages, not including over- 
time, he received before the injury. 
Shaw’s Case, 141 N.E. 858, 247 Mass. 
157. (2) If an injured servant con- 
tinued to work from the time of the 
injury at the same wages until the 
job was finished, and at his own re- 
quest was then moved on a different 
job at a less wage. put receiving the 
full wage of a well man, he was not 
entitled to compensation under the 
Workmen’s Compensation Law. 
Humphreys v. Chevrolet Motor Car 
Co., 181 N.Y.S. 3, 191 App.Div. 4. 


Impairment of earning capacity see 
supra § 534. 


20. American Mut. Liability Ins. 
Co. v. Hampton, 127 S.E. 155, 33 Ga. 
App. 476; Hirschkorn v. Fiege Desk 
Co., 150 N.W. 851, 184 Mich. 239; 
Weber v. American Silk Spinning Co., 
95 A. 603, 38 R.I. 309, Ann.Cas.1917E 
153. 


21. See statutory provisions. 
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22. Chancellor v. Continental 
Lumber & Tie Co., 6 La.App. 370; 
Duke v. Louisiana Highway Commis- 
sion, 4 La.App. 532; Lasyone v. Grant 
Timber & Manufacturing Co. of Lou- 
isiana, 2 La.App. 522; Nu-Way Laun- 
dry v. Wilson, (Okl.) 25 P.(2d) 657; 
Oklahoma Gas & Electric Co. v. Streit, 
23 P.(2d) 214, 164 Okl. 110; Stanolind 
Pipe Line Co. v. Hudson, 20 P.(2d) 
1037, 163 Okl. 73; Industrial Track 
Const. Co. v. Colthrop, 19 P.(2d) 1084, 
162 Okl. 274; Amerada Petroleum 
Corporation v. State Industrial Com- 
mission, 300 P. 761, 150 Okl. 16; Tex- 
as Co. v. Roberts, 294 P. 180, 146 Okl. 
140; Hains v. Corbet, 5 B.W.C.C. 372. 


[a] In Indiana, under the provi- 
sion of Acts (1915) c 106 §§ 30, 40, 
limiting the average weekly wage to 
be considered «aS a‘basis for compu- 
tation to twenty-four dollars, a serv- 
ant who when injured earned an aver- 
age weekly wage of fifty-six dollars, 
and after injury earned an average 
wage of twenty-five dollars during 
partial disability, could not have an 
additional payment of compensation. 
Gvozdic v. Inland Steel Co., 154 N.E. 
804, 86 Ind.App. 122; In re Dove, 117 
N.E. 210, 65 Ind.App. 299. - 


[b] Barnings at time of injury.— 
An award to an injured employee for 
partial disability, must be based on 
the employee’s wages at the time of 
injury. Fitzgerald vy. Havens, 206 N. 
Y.S. 49, 210 App.Div. 326. 


23. See supra text and notes 17, 20. 


24. U.S.—Candado Stevedoring 
Corporation v. Locke, 63 F.(2d) 802 
[mod 57 F.(2d) 905]. 


La.—Becton vy. Deas Paving Co., 3 
La.App. 683; Scott v. Standard Pipe 
Line Co., 3 La.App. 77. 


Md.—Baltimore Tube Co. v. Dove, 
164 A. 161, 164 Md. 87. 


N.Y.—Czaus v. Lalance Grosjean 
Mfg. Co., 246 N.Y.S. 50, 280 App.Div. 
586; In re Behrens, 176 N.Y.S. 28, 
188 App.Div. 66. See Freeland v. En- 
dicott Forging & Mfg. Co., 253 N.Y.S. 
597, 233 App.Div. 440 (claimant’s ac- 
tual earnings .after accident deter- 
mine his earning capacity for periods 
covered thereby). 


Pa.—Romack yv. Philadelphia & 
Reading Coal & Iron Co., 8 Pa.Dist. 
&Co. 191. 


Tex.—Travelers’ Ins. Co. v. Rich- 
mond, (Commn.App.) 291 S.W. 1085 
[rev (Civ.App.) 284 S.W. 698]. 


Que.—Lariviere v. Girouard, 
Que.K.B. 154, 24 Dom.L.R. 532. 


[a] hus an award is improper 
where based on amount claimant ac- 
tually received after injury. when 
working with son in a mine under a 
private arrangement regarding part 
of joint earnings each should receive. 
Telario v. Jefferson & Indiana Coal 
Co., 161 A. 486, 105 Pa.Super. 305. 


{[b] Actual wage held properly 
considered.—iIn assessing the com- 
pensation payable to a workman un- 
der the Workmen’s Compensation Act 
of 1906, in respect of an accident 
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no compensation can be had for partial disability 
unless the employee is, as a result of the injury, un- 
able to earn as much thereafter as he did before,”* 
his actual earnings after the injury are not always 
to be taken as the basis,?* as such wages are not con- 
clusive on the question of earning power,”® but the 
basis for compensation is generally claimant’s ca- 
pacity to earn,?* although it has been said that what 
he is able to earn is never less, although it may be 


eausing partial incapacity, the arbi- 
trator is justified in awarding the dif- 
ference between the wages.which the 
workman was earning before the ac- 
cident, and the wages which he was 
earning afterward in an employment 
which it was not unreasonable or im- 
proper for him to have accepted, with- 
out inquiring into whether he might 
have earned higher wages in some 
other employments» Heathcote’ v. 
Haunchwood Collieries, Ltd., [1918] 
A.C. 52, £1918] W.C.&I. 292. 


25. Krock v. Ballard Sprague & 
Co., 159 A. 191, 104 Pa.Super. 389. 


[a] Thus (1) providing for com- 
pensation.for partial disability is er- 
ror, where based upon the difference 
in wages received at date of injury 
and since filing of petition. Krock v. 
Ballard Sprague & Co., 159 A. 191, 104 
Pa.Super. 389. (2) In determining 
the difference between the average 
weekly wage before the injury and 
the earning capacity thereafter, it is 
improper to regard the salary of the 
employee after the injury as the earn- 
ing capacity where the average week- 
ly wage included earnings in employ- 
ments other than the one in which 
he was injured, and he could still en- 
gage in outside’ work except as pro- 
hibited by rule of his employer. 
Ahles v. Village of Catskill, 219 N.Y.S. 
529, 219 App.Div. 213.* 


26. U.S.—Candado Stevedoring 
Corporation v. Locke, 63 F.(2d) 802 
[mod 57 F.(2d) 905]. 


Cal.—Ford Motor Co. v. Industrial 
Che Commission, 261 P. 466, 202 
Bu I 


Conn.—Thibeault v. General Out- 
door Advertising Co., 158 A. 912, 114 
Conn. 410, 84 A.L.R. 184. 


Ill.—Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 145 
N.E. 675, 314 Til. 526. 


N.Y.—Smith v. Tonawanda Paper 
Co., 266 N.Y.S. 160, 238 App.Div. 690; 
Czaus v. Lalance Grosjean Mfg. Co., 
246 N.Y.S. 50, 230 App.Div. 586; Mead 
v. Buffalo General Electric Co., 208 
N.Y.S. 499, 212 App.Div. 191. See 
McNerney v. Heller, 192 N.Y.S. 882, 
200 App.Div. 285 (an injured employee 
unable to do his regular work, but 
who could and did do other work, was 
not entitled to an award for full com- 
pensation for permanent, partial or 
protracted total disability). 


Que.—Grand Trunk R. Co. of Can- 
ada v. McDonnell, 18 Rev. de Jur. 369, 
5 Dom.L.R. 65. 


[a] Other statement of rule.— 
Compensation is not based on physi- 
cal or mental disability, except as it 
affects earning capacity, nor on op- 
portunity to work, but on previous 
earnings and earning capacity, and 
is measured by loss.of such earning 
capacity, due to the accident. Con-. 
solidated Coal Co. of St. Louis v. In- 
eyaueet Commission, 145 N.E. 675, 314 


[b] Wages employee is “able to 
earn” after injury means fair aver- 
age of weekly wages covering suffi- 
cient period to determine earning ca- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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more, than his actual earnings; 


be compensation for disability, although there is no 
immediate actual impairment of earnings,?® if the 
employee’s physical efficiency has been substantially 
impaired ;?° and the fact that, after the injury the 
employee had been taken back as soon as he was 
able to work, and continued in his employment by 
his former employer, is inconclusive as against im- 
pairment of his earning capacity.®° 
not be denied compensation because he is paid as 
much after the injury as before where this is be- 
cause of the sympathy of his employer*! or because 
he receives assistance in his work from his coem- 
ployees,?? but regard must be had to the actual 


eae Reeves v. Dietz, 1 La.App. 


27. Groveland Coal Mining Co. v. 
Industrial Commission, 140 N.E. 29, 
309 Ill. 73; Mt. Olive & Staunton Coal 
Co. v. Industrial Commission, 134 N. 
E. 16, 301 Ill. 521. But see infra text 
and note 80. 


28. Colo.—London Guarantee & 
Accident Co. v. Industrial Commis- 
act 199 P. 962, 964, 70 Colo. 256 [quot 


Kan.—Gailey v. Peet Bros. Mfg. Co., 
157, P. 4381, 98 Kan. .58. 


N.J.—Burbage v. Lee, 93 A. 859, 
87 N.J.Law 36; De Zeng Standard Co. 
v. Pressey, 92 A. 278, 86 N.J.Law.469 
[aff 96 A. 1102, 88 N.J.Law 382]. 


Pa.—Johnson v. Jeddo Highland 
Coal Co., 99 Pa.Super. 94. 


Que.—Solario v. Canada Cement Co., 
60 Que.Super. 206. 


{a] Reason for rule.—‘‘The prose- 
cutor’s principal claim is that there 
cannot be a statutory ‘disability’ 
when it appears that the earnings of 
the petitioner had not been impaired. 
With this we cannot agree. It may 
well be that for a time an injured em- 
ployee might be able to earn the same 
wages as before the accident, but, 
as we read the act, the disability in- 
tended thereby is a disability due to 
loss of a member, or part of a mem- 
ber, or of a function rather than to 
mere loss of earning power. Even if 
this were not so, it does not follow 
that the injured employee had not 
sustained a distinct loss of earning 
power in the near or not remote fu- 
ture and for which the award is in- 
tended to compensate. If it were a 
question of damages at common law, 
the elements of damage would consist 
of present loss of wages, probable 
future loss of wages, pain and suf- 
fering, and temporary or permanent 
disability, which loss the jury would 
be at liberty to assess quite independ- 
ently of the fact that the plaintiff was 
earning the same wages, except so 
far as that fact which might be evi- 
dential with regard to the extent of 
the disability.” De Zeng Standard 
Co. v. Pressey, 92 A. 278, 86 N.J.Law 
382) 470 [aff 96 A. 1102, 88 N.J.Law 


Scheduled injuries see infra § 547. 


29. London Guarantee & Accident 
Co. v. Industrial Commission, 199 P. 
$62,964, 70. .Colo.. 256), fauot, C.J.Js 
High v. Liberty Coal & Coke Co., 268 
S.W. 1095, 207 Ky. 197; Burbage v. 
Lee, 98 A. 859, 87 N.J.Liaw 36; Stand- 
ard Oil Co. (Indiana) v. Ervin, 8 P. 
(2d) 447, 44 Wyo. 88. 


30. Cal.—Mercury Aviation Co. v. 
Industrial Acc. Commission of Cali- 
fornia, 199 P. 508, 186 Cal: 375. 


Colo.—London Guarantee & Acci- 
dent Co. v. Industrial Commission, 
199 P. 962, 964, 70 Colo. 256 [quot 


, 
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and there may 


pensation where 
Thus he should 


based not on the 


Cay: 

Kan.—Allen v. Kansas City Fibre 
Box Cos i251) Py 19041225 Kante Wiss 
Chance v. Reliance Coal & Mining Co., 
193 P. 889, 108 Kan. 121; Gailey v. 
Peet Bros. Mfg. Co., 157 P. 431, 98 
Kan. 53. : 


Mass.—Donnelly’s Case, 
696, 243 Mass. 371. 


Mo.—Betz v. Columbia Telephone 
Cs 24 S.W.(2d) 224, 224 Mo.App. 
1004. 


137 N.E. 


W.Va.—Johnson v. State Compen- 
saison Com’r, 154 S.E. 766, 109 W.Va. 


Wis.—International Harvester Co. 
v. State Industrial Commission, 147 
ee 53, 157 Wis. 167, Ann.Cas.1916B 


Eng.—Cory v. Hughes, [1911] 2 K. 
DS. 139; 4 a. Gres 291.5 Chandler” wy. 
Smith, [1899] 2 Q:°B. 506, 1 W.C-.C. 19; 
Warwick S. S. Co. v. Callaghan, 5 B. 
W.C.C. 283; Ward v. Miles, 4 B.W.C. 
Cc. 182; Birmingham Cabinet Mfg, 
Go. wv.) Dudley,':3° B.W:-C.C: 169) Wal- 
son v. Jackson’s Stores, 7 W.C.C. 122; 
Great North of Scotland R. Co. v. 
Fraser, 38 Sc.L.Rep, 653 (to same ef- 
fect). See Jackson v. Hunslet En- 
gine Co., 8 B.W.C.C. 584, 113 L.T.Rep. 
N.S. 630 (where the employee was 
offered his old work and wages). 


See Giachas v. Cable Co., 190 Ill. 
App. 285. 
{a] Reason for rule.—‘If this em- 


ployment relieved the defendant of 
liability, then any employer can es- 
cape liability for compensation by 
retaining the injured employee and 
paying him wages, although he may 
not be able to do as good work after 
the injury as he did before. An in- 
jured employee may not wish to con- 
tinue to work for the one in whose 
employ he was injured, and because 
of his injury he cannot obtain as 
good wages in another place. The in- 
jured employee has a right to com- 
pensation for his injury. It does not 
matter that his employer continues to 
accept his services and pay him reg- 
ular wages, unless that employment 
continues for the entire period for 
which compensation might be al- 
lowed. The act fixed the liability 
when the employee was injured. That 
liability can be discharged only in 
the manner directed by the statute.” 
Gailey v. Peet Bros. Mfg. Co., 157 P. 
431, 98 Kan. 53. 


{b] In‘England (1) a workman 
partially incapacitated by reason of 
an accident in the course of his em- 
ployment, who has been given light 
work by the employer in lieu of com- 
pensation, is entitled again to be paid 
compensation upon cesser of the em- 
ployment. The right revives even 
when that cesser is due to economic 
causes, and when it is evident that 
the workman would have been un- 
employed in any event. Lewis v. 


employee is able to earn.°7 
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worth of his services;** and, where in fact his earn- 
ing power has been affected, he is entitled to com- 
pensation, although he returns to work at a higher 
wage than before.*# 
after the disability the employee suffered no loss 
because abnormal business conditions induced high 
wages does not deprive him of the right to com- 


The fact that for some time 


on return of business to a more 


normal status his wages are lowered because of his 
impaired condition.*> 
based on the difference between the average weekly 
earnings before and after the aceident, it must be 


Where the compensation is 


actual earnings,?* but on what the 
Where the basis is the 


Guest, 96 L.J.K.B, 664, [1927] W.C.& 
I. 430. (2) Where employees met with 
accidents arising out of and in the 
course of their employment and were 
paid compensation by appellants, and 
afterward, having partially recov- 
ered, were given light work at wages 
at least equal to what they had been 
earning before the accidents, but in 
consequence of the coal strike of 1926 
appellants were obliged to discontinue 
employing them, although but for the 
strike the employees would have con- 
tinued to earn substantial sums, yet, 
as their loss of the opportunity of 
light work was caused not by their 
own act but by that of the workmen 
who went on strike, the judge’s award 
must be affirmed. Hamilton v. Shel- 
pon Iron, Steel & Coal Co., 43 T.L.R. 


31. Hulo v. City of New Iberia, 95 
So. 719, 153 La. 284. 


[a] Moral obligation.—That em- 
ployer, because of moral obligation, 
paid employee returning to work same 
wages as before injury, is not incon- 
sistent with a finding employee was 
partially incapacitated (G. L. [Ter. 
Ed.] c 152 § 35). Hurwitz’ Case, 182 
N.E. 832, 280 Mass. 477. 


32. Raffaghelle v. Russell, 176 P. 
640, 103 Kan. 849; Hulo v. City of 
New Iberia, 95 So. 719, 153 La. 284; 
Norwood y. Lake Bisteneau Oil Co., 
83 So. 25, 145 La. 823. 


33. Hulo v. City of New Iberia, 95 
So. 719, 153 La. 284. 


34, Kanawha Fuel Co. v. Indus- 
trial Commission, 133 N.E. 238, 300 
Ill. 608; Beal v. El Dorado Refining 
Co., 296 P. 723, 182 Kan. 666; Sauvain 
v. Battelle, 164 P. 1086, 100 Kan. 468; 
Hartford Accident & Indemnity Ins. 
Co. v. Miller, (Tex.Civ.App.) 5 S.W. 
(2d) 181. 


35. Johnson’s Case, 136 N.E. 563, 
242 Mass. 489; Di Cicco v. Industrial 
Commission of Ohio, 11 Ohio App. 271. 


[a] While injured employee in 
common with others must bear loss 
of wages resulting from business de- 
pression, when his earning capacity 
is reduced by reason of the injury, he 
is entitled to compensation, although 
business conditions may have become 


contemporaneously less favorable. 
Johnson’s Case, 136 N.E. 568, 242 
Mass. 489. 

36. Korobchuk’s Case, 179 N.E. 


175, 277 Mass. 534; Miller v. S. Fair 
& Sons, 171 N.W. 380, 206 Mich. 360. 


37. Miller v. S. Fair & Sons, supra. 


[a] Mlustration.—Where the com- 
mission found that partial disability 
existed, and that the injured employee 
was working for a less wage than 
she was receiving when injured, and 
the undisputed evidence showed a re- 
duction in wages due to industrial 
conditions, an award computed under 
Workmen’s Compensation Law p 2 § 
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difference between the average weekly wage before, 
and the amount he is able to earn after, the injury, 
his actual earnings thereafter are to be taken as the 
measure only where he earns as much as his physical 
condition permits; otherwise his earning capacity 
is the test.28 Where compensation awarded for in- 
capacity is limited by a percentage of the wages of 
the employee, it is not limited by such a percentage 
of the difference between the earning capacity of 
the employee before and after the injury.*® Where 
partial disability is compensated by a percentage 
of the difference between the average weekly wage 
before the injury and the earning capacity in the 
same or other employment thereafter, the employee’s 
earning capacity in other employments must be con- 
sidered where the employee cannot do work of the 
kind engaged in at the time of the injury;*° but, 
where he could do the same work, but prefers to 
do other work, his remuneration in such other work 
is no measure.*! .One who goes into business for 
himself after incurring a partial disability is not 
therefore deprived of his compensation where he has 
been partially incapacitated.*? 


Exercise of discretion. Where the amount of com- 


pensation is required not to exceed a certain per® 


centage of the employee’s average earnings, the 
arbitrator or the court should not adopt a fixed rule 
but should determine the amount in each case accord- 
ing to its cireumstances.** 


10, as amended by Pub. Acts (1919) 42. 
No. 64, on the basis of a percentage 
of difference between what claimant 
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Percival’s Case, 167 N.E. 352, 
268 Mass. 50, 63 A.L.R. 1237. 


43. Webster v. Sharp, 


[§§ 541-542. 


[§ 542] b. Amount and Period—(1) In General. 
The various compensation statutes generally fix the 
amount and period of compensation for partial dis- 
ability,** and the awards must be in aceordance 
therewith,*® allowing the maximum where the cir- 
cumstances warrant it;*® and awards properly made 
thereunder will not be interfered with.47 In the 
absence of anything on which to compute compensa- 
tion, the employee is entitled to the minimum fixed 
by the act during the period of his disability.4® In 
cases of partial disability it is improper to award 
compensation in the:amountxprovided for total dis- 
ability.*® A limitation on the maximum and muini- 
mum amounts payable for total disability does not 
apply to permanent partial disability.°° Where the 
statute fixes compensation at a percentage of the dif- 
ference in earnings before and after*the injury, but 
also fixes a minimum weekly amount, one whose wage 
difference is such that the percentage is less than 
the minimum is entitled to the minimum.®+ Where 
the act provides that in cases of partial disability 
a minimum amount must be paid, an employee par- 
tially disabled is entitled to such minimum for the 
period provided,®? and the fact that the injured em- 


‘| ployee is recelving the same wages after the injury 


as before does not deprive him of the right to the 
minimum fixed amount,®? and the same is true even 
if he earns a higher wage than before.°* Where the 
amount of compensation is a percentage of the dif- 


suffering from permanent partial dis- 
ability is at least a proper element for 


[1905] A.C. consideration to assist in determin- 


was earning before and after the ac- 
cident was unauthorized in that it ig- 
nored the requirement of pt 2 § 11, 
as amended by Pub. L. (1917) No. 41, 
and Pub. L. (1919) No. 64, that the 
average weekly earnings of the in- 
jured employee should be computed 
according to the provisions of this 
section as shall fairly represent the 
proportionate extent of the impair- 
ment of her earning capacity at the 
kind of work she was doing when in- 
jured, to be fixed as of the time of the 
accident, but to be determined in view 
of the nature and extent of her in- 
jury, changes in wages as well as the 
percentage of partial disability being 
elements entering into a determina- 
tion of the proportionate extent of 
partial impairment of earning capaci- 
ty. Trask v. Modern Pattern & Ma- 
gases Co., 193 N.W. 8380, 222 Mich. 
692. 


38. Tarascio v. 8S. C. 
164 A. 206, 116 Conn. 707. 


39. Travelers’ Ins. Co. v. Rich- 
mond, (Tex.Commn.App.) 291 S.W. 
1085 [rev (Civ.App.) 284 S.W. 698]; 
Geary v. Dixon, 4 F. (Ct.Sess.) 1143; 
Corbet v. Glasgow Iron, etc., Co., 40 


Poriss Co., 


Se.L.Rep. 601; Parker v. Dixon, 39 
Sc.L.Rep.,663; Jones v. London, etc., 
R. Co., 4 W.C.C. 140. 


40. Vogler v. Ontario Knife Co., 
229 N.Y.S. 5, 223 App.Div. 550. 


{a] Measure of capacity.—Injured 
employee’s “earning capacity” during 
period of award is measured by abil- 
ity to perform work for which injury 
does not disqualify employee, and is 
not to be fixed arbitrarily. Vogler v. 
Ontario Knife Co., 229 N.Y.S. 5, 223 
App.Div. 550. 


41. Driscoll’s Case, 137 N.E. 260, 
243 Mass. 236. 


284, 7 W.C.C. 118 [aff [1904]*1 K.B. 
218, 6 W.C.C. 120]; Snell v. Bristol, 
[1914] 2 K.B. 291, 7 B.W.C.C. 236. 


44. See statutory provisions. 


45. Jarrell v. Cumberland Tele- 
phone & Telegraph Co., 7 La.App. 496; 
Ward v. Standard Lumber Co., 4 La. 
App. 89; Sensk’s Case, 141 N.E. 877, 
247 Mass. 232; Holy Family Church 
v. Alexander, 12 P.(2d) 524, 158 Okl. 
49; Dailey, Crawford & Pevetoe v. 
Rand, 8 P.(2d) 738, 155 Okl. 229; Sin- 
clair Oil & Gas Co. v. State Industrial 
Commission, 8 P.(2d) 72, 155 OKl. 116; 
Van Orman vy. Robinson, 300 P. 412, 
150 Okl. 156; Southern Trucks v. 
Gregg, 297 P. 269, 148 Okl. 64; Tex- 
as Co. v. Roberts, 294 P. 180, 146 Okl. 
140; Fursman Coal Co. v. State In- 
dustrial Commission, 232 P. 802, 105 
Okl. 261; Kier v. Benell, 7 Sask.L. 78. 


[a] Maximum period not to be ex- 
ceeded.—(1) Compensation for per- 
manent partial disability falling with- 
in classification “other cases’? contin- 
ues during partial disability, but not 
to exceed three hundred weeks. 
Dailey, Crawford & Pevetoe vy. Rand, 
8 P.(2d) 738, 155 Okl. 229; Van Orman 
v. Robinson, 300 P. 412, 150 Okl. 156; 
Southern Trucks v. Gregg, 297 P. 
269, 148 Okl. 64. (2) An award for 
permanent partial disability should 
be computed upon a maximum of 
three hundred weeks and not five hun- 
dred as provided for permanent total 
disability. M. T. Smith & Sons Drill- 
ing Co. v. Breed, 294 P. 137, 146 Okl. 
135 (allowance of eighteen dollars per 
week for forty per cent permanent 
partial disability due to skull injury 
held not erroneous under evidence). 


46. Valier Coal Co. v. Industrial 
Commission, 149 N.E. 805, 319 Tl. 99. 


[a] Life expectancy of claimant 


ing whether he is entitled to the full 
maximum allowance or a less sum. 
Employers’ Mut. Ins. Cos y. Industrial 
Commission of Colorado, 176. P. 314, 
65 Colo. 283. 


[b] Maximum awards held proper. 
—In the absence of any showing as 
to the loss of earning capacity, a max- 
imum award has been held proper. 
Dollar v. Southern States Co., 135 So. 
758, 18 La.App. 178. 


47. Jacobs v. Hamilton Coal & 
Mercantile Co., 182 P. 410, 105 Kan. 
234; Walker v. Blue Ridge Glass Cor- 
es Daas 54 S.W.(2d) 722, 165 Tenn. 


48. Griglioni v. Hope Coal Co., 264 
P. 1051, 125 Kan. 581; Meek v. Wheel- 
er, Kelly & Hagny Inv. Co., 251 P. 184, 
122 Kan. 69. 


49. Madison Coal Corporation v. 
Industrial Commission, 150 N.E. 724, 
320 Ill. 65; Kier v. Bennell, 6 West. 
Wkly. 739. 


50. Home Accident Ins. Co. v. Mc- 
Nair, 161 S.E. 131, 173 Ga. 566 [an- 
swers conformed to 162 S.E. 635, 44 
Ga.App. 659]. 


51. Duncan vy. Kansas City Pack- 
ing Box Co., 204 P. 543, 110 Kan. 494; 
Hyde Const. Co. v. O’Kelley, 23 P.(2d) 
155). °164 OK) 1492 


52. Seckman v. Monarch Cement 
Co., 165 P. 278, 100 Kan. 463. 


53. Ismert Hincke Milling Co. v. 
Ellis, 223 P. 274, 115. Kan. 431 [mod 
on other grounds onsmotion for reh 
2296 PyuL2s.qi16 Kanye that 


54. McKarnin v. Armour & Co., 236 
P. 837, 118 Kan. 738; Hood v. Ameri- 
can Refrigerator & Transit Co., 186 
P. 977, 106 Kan. 76; Dennis vy. Caffer- 
ty, 163. P. 461, 9§ Kan. 810. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 542-543] 


ferenee between claimant’s wages before, and his 
earning power after, the injury, the percentage of 
his disapility as compared to normaley is 1mmate- 
rial.5> Where the payments are to be computed as 
a speeified pereentage of the difference between the 
average earnings before and after the injury, it is 
erroneous to base the award on a percentage of the 
average earnings before the injury.°® Where the 
amount is a percentage of the average weekly wage, 
the difference between the earnings before and after 
the injury is immaterial.57 In some jurisdictions 
where an award for partial disability is not to ex- 
ceed a certain sum, it has been held that the tribunal 
awarding compensation has discretion to allow the 
maximum or not as it determines.°® Under the view 
that recovery cannot be had for total disability 
where the employee’s condition is due in part to a 
previous accident,®® it is held as a necessary con- 
sequence that there is no basis for an award for 
partial disability except as the schedule of the act 
may provide compensation for the specific injury 
causing the final disability since it is impossible to 
determine the amount.6° Where the partial dis- 
ability 1s permanent, compensation cannot be lim- 
ited to a certain number of months where the stat- 
ute entitled the employee to compensation until the 
disability is removed;®t but, where the period is 
limited by the statute, the award must not be for 
a longer time.*2 Payments should cease when the 
employee is again able to earn as much as he did 
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before,®? although, where this is possible only with 
the assistance of his coworkers and at the cost of 
much pain and suffering to himself, claimant has 
been held entitled to compensation as for perma- 
nent partial disability.¢4 Where the act provides 
for compensation during the disability, but not to 
exceed a specified number of weeks, the award should 
be for the period of disability, not to exceed the 
maximum, and should not be limited to the period 
in which the injury might heal where this is purely 
conjectural.> However, where the period of partial 
disability is known, an award for such period is 
proper.°® The period of compensation for partial 
disability commences to run at the time fixed by 
the statute and runs continuously until the end of the 
statutory period,®’ concurrently with the time dur- 
ing which, by reason of his earnings after the injury, 
claimant is not entitled to compensation.6& Provi- 
sions that compensation shall not be paid beyond a 
specified number of weeks mean beyond such number 
from the date of the incapacity and do not require 
payment for such number of weeks.°® Where no 
time limit is imposed, the disability is compensable 
at any time after the injury that reduced ability to 
earn appears.’ 


[§ 543] (2) Percentage Allowances. Under some 
statutes the allowances for permanent partial dis- 
ability are based on a percentage of the weekly 
earnings based on the percentage of disability to 
total disability," and must be followed.72 Under 


55. Armour & Co. v. White, 128 
So. 119, 23 Ala.App. 515; Staas v. Rog- 
ers, (Okl.) 26 P.(2d) 206; Sabo v. 
Springfield Coal Corp., 14 Pa.Dist.& 
Co. 539; Lloyds Casualty Co. v. Me- 
redith, (Tex.Civ.App.) 63 S.W.(2d) 
1051; General Accident Fire & Life 
Assur. Corporation vy. Bundren, (Tex. 
Civ.App.) 274 S.W. 671 [aff (Commn. 
App.) 283 S.W. 491]. 


56. Roberts v, Charles Wolff Pack- 
ing Co., 149 P. 413, 95 Kan. 723. 


57. Casteel v. Aluminum Co. of 


America, 33 S.W.(2d) 61, 161 Tenn. 
407. 
58. Bruno v. Workmen’s Relief 


Commission, 34 Porto Rico 430. 
59. See supra § 539, 


60. Winn v. Adjustable Table Co., 
159 N.W. 372, 163 N.W. 906, 193 Mich. 
127. 


61. Kilpatrick v. Hotel Adams Co., 
{Ariz.) 22 P.(2d) 836. 


62. Davis v. Attna Life Ins. Co., 
151 S.E. 812, 41 Ga.App. 1138 [rev 157 
S.E. 449, 172 Ga. 258 (conformed to 
159 S.E. 309, 43 Ga.App. 443)]; Dan- 
iels v. Shreveport Producing & Refin- 
ing Corporation, 92 So. 341, 151 La. 
800; Clark v. Tremont Lumber Co., 
3 La.App. 645; Geiselman vy. Roaring 
Spring Blank Book Co., 11 Pa.Dist.& 
Co. 13; Texas Employers’ Ins. Ass’n 
v. Shilling, (Tex.Civ.App.) 279 S.W. 
865 [rev on other grounds (Commn. 
App.) 289 S.W. 996]. 


[a] Yhus compensation for a par- 
tial permanent disability was proper- 
ly limited to two hundred fifty- 
six weeks, where the employer had 
already paid compensation for forty- 
four weeks. Daniels v. Shreveport 
Producing & Refining Corporation, 92 
So. 341, 151 La. 800. 


63. Voight v. Industrial Commis- 
sion, 130 N.E. 470, 297 Ill. 109; Binns 
vy. Kearley, 6 B.W.C.C. 608. 


[a] Rule applied.—An injured em- 


© 


ployee was not entitled to recover, 
for partial incapacity after the date 
on which he became able to earn in a 
suitable employment an amount equal 
to that earned before the injury, al- 
though his physicians advised him to 
do light work, for the reason that it 
would be beneficial and helpful in re- 
storing him to health. Voight v, In- 
dustrial Commission, 130 N.E. 470, 
297 Ill. 109 (an employee is “physical- 
ly able to work,’ when he can do so 
without seriously endangering his 
health or life, under the Workmen’s 
Compensation Act). 


aoe See supra § 541 text and note 
65. Le Seur v. Rumbaugh, 6 La. 
App. 587; Hardoman vy. Glassell-Wil- 


son Co., 5 La.App. 203; Britt v. Texas 
Pipe Line Co., 5 La.App. 33; Hedrick 
v. W. K. Henderson Iron Works & 
Supply Co., 5 La.App. 15; O’Donnell 
v. Fortuna Oil Co., 2 La.App. 462. 


66. Upshaw vy. Triangle Drilling 
Co., 5 La.App. 224; Beebe v. McKeith- 
en Const. Co., 5 La.App. 179. 


67. Nieminen v. Isle Royal Copper 
Co., 183 N.W. 9, 214 Mich. 212; John- 
son v. Iverson, 221 N.W. 65, 222 N.W. 
508, 175 Minn. 319; Boardman & Co. 
v. Clark, (Okl.) 26 P.(2d) 906; Lud- 
ington v. Russell Coal Mining Co., 90 
Pa.Super. 318. 


[a] Rule applied under an act, 
requiring an employer to pay an in- 
jured employee, while partially in- 
capacitated, a weekly compensation 
equal to one half the difference be- 
tween his average weekly wages be- 
fore and after the injury for not to 
exceed three hundred weeks from the 
date of injury, an order of the indus- 
trial accident board, awarding com- 
pensation from Jan. 1, 1919, claimant 
having been injured March 28, 1918, 


was erroneous. Nieminen vy. Isle 
Royal Copper Co., 183 N.W. 9, 214 
Mich. 212. 

68. Ludington v. Russell Coal 


Mining Corporation, 90 Pa.Super. 318. 


69. General Chemical Co. v. Vail, 
(Del.) 152 A. 425. 


70. Johnson’s Case, 136 N.E. 563, 
242 Mass. 489. 


[a] MIllustration.—Under the Mas- 
sachusetts act (St. [1919] c 205 [Gen. 
L. c 152 § 85]), removing the limit of 
time for payment of partial disability 
compensation contained in Work- 
men’s Compensation Act pt 2 § 10, as 
amended by St. (1914) c 708 § 5, the 
fact that nearly four years intervened 
between injured employee’s return to 
work and appearance of reduced abil- 
ity to earn, due probably to abnormal 
business conditions, does not bar com- 
pensation. Johnson’s Case, 136 N.E. 
563, 242 Mass. 489. 


71. See statutory provisions. 


72. Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543; 
Texas Employers’ Ins. Ass’n v. Shil- 
ling, (Tex.Civ.App.) 279 S.W. 865 
[rev on other grounds (Commn.App.) 
289 S.W. 996]. 


[a] Im Arizona compensation for 
permanent partial disability arising 
from unclassified injury must be bas- 
ed on subdivision C (w) of the statute 
(Rev. Code [1928] § 1438 subd C (w) 
providing for compensation based on 
percentage of the difference in wa- 
ges based on the percentage of dis- 
ability. Ujevich v. Inspiration Con- 
sol. Copper Co., 25 P.(2d) 278 (com- 
pensation for permanent partial dis- 
ability arising from injury to hip, 
which is not classified and specifical- 
ly compensated, should be based on 
subdivision C (w) of the statute). 


[b] Method of computation.—In 
computing compensation for partial 
disability the proper method is to 
limit sixty per cent of the average 
weekly wages to fifteen dollars per 
week and fix the compensation by 
multiplying this sixty per cent by the 
percentage of disability, and not by 


828 [71 C.J.] 
such a statute, an award may be made for a per- 
centage of disability less than the lowest percentage 
specifically stated.7?\ In determining the proportion 
of disability, where the statute so requires, the age 
and disfigurement are to be considered.‘* Where 
compensation for partial incapacity is to be a per- 
centage of the average weekly wage but not to ex- 
ceed a certain sum, multiplied by the percentage of 
incapacity, it is required that the compensation shall 
not exceed the sum. specified, not that such sum must 
be taken when the percentage of the wage exceeds 
it.7> Where a statute provides that in determining 
the percentage of permanent disability a previous 
injury producing a permanent disability shall not 
be considered, it is improper to deduct the percentage 
of disability produced by the first injury from that 
produced by the second in determining the compensa- 
tion for the second.7® A provision limiting the total 
amount payable under the act does not limit com- 
pensation for a fifty per cent disability to that per- 
centage of the maximum.77 


[§ 544] (3) Lump Sum Awards.78 Where the 
statute prescribes that in case of permanent partial 
disability the award shall be in a lump sum not 
to exceed a fixed amount, and in the proportion ‘to 
which the extent of disability shall bear to an 
injury specified as the maximum partial disability, 
the amount of the award subject to such limitations 
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is discretionary with the administrative officers.”° 


Where the statute requires an objective examina- 
tion before a lump sum ean be awarded,®® the in- 
jury must be ascertainable by such examination. oe 
Examination by observation and X-ray is objective.” 
An arbitrator has no power to award a lump sum for 
a schedule injury where the statute provides that 
such award shall not be made except for compensa- 
tion due and payable at the time of the award.** 
Where the injury is not one for which weekly com- 
pensation can be awarded for a fixed period of time, 
a lump sum award has been held improper.®* 


[§ 545] 4. Temporary and Permanent Disability— 
a. In General. While compensation for disability is 
most generally: dependent upon whether the disabil- 
ity is total or partial,’®> in some jurisdictions the 
compensation acts differentiate between permanent 
and temporary total or partial disabilities, provid- 
ing different amounts, or periods, or both, for such 
injuries as produce only temporary disabilities. ee 
The application of such provisions is most frequent 
in cases where injuries produce a period of tempo- 
rary total disability followed by permanent partial 


4 disability. 87 “Permanent,” as used in the acts, when 
“joined with either partial or total disability, has been 


held merely to indicate the character of the in- 
jury.*° Temporary total disability within the mean- 
ing of provisions allowing compensation therefor is 


multiplying sixty per cent of the av- 
erage weekly wages, by the percen- 
tage of disability, limiting the com- 
pensation to fifteen dollars per week. 
Millers’ Indemnity Underwriters v. 
Cahal, (Tex.Civ.App.) 257 S.W. 957; 
Western Indemnity Co. v. Milam, 
(Tex.Civ.App.) 230 S.W. 825. 


[c] TIllustrations.—(1) Award of 
compensation for permanent partial 
incapacity of fifty per cent by tak- 
ing fifty per cent of weekly wage 
and allowing sixty per cent there- 
of for three hundred weeks is 
proper. New Amsterdam Casualty 
Co. *v.. Crow, 1 (Lex.Civ. App) “16S. 
W.(2d) 560. (2) Claimant, in pro- 
eeeding to obtain compensation, under 
the Workmen’s Compensation Act, 
who suffered a fracture of base of 
skull, as a result of which his sight 
and hearing were impaired, and who 
suffered from dizziness, headache, and 
general disability, being unable to 
work at his occupation of mining 
coal, the condition being probably 
permanent, it was not inequitable to 
allow him compensation for twenty- 
five per cent disability to be reduced 
at any time upon proof of an im- 
provement in his physical condition. 
Employers’ Mut. Ins. Co. v. Industrial 
Commission of Colorado, 176 P. 314, 
65 Colo. 283. 


{d] Determination of percentage 
a matter of discretion.—(1) Percen- 
tage of permanent disability of genito 
urinary system is within the commis- 
sion’s sound discretion. Hines v. 
Industrial Accident Commission, 8 P. 
(2d) 1021, 215° Cal. 177. (2) Where 
an employee received a single injury: 
which resulted in general septicemia, 
which in time produced a general per- 
manent impairment of his entire 
body, and resulted in the permanent 
loss of thirty-five per cent of the use 
of the left arm, fifteen per cent of 
the use of the right arm, and fifteen 
per cent of the use of’ each leg, it can- 
not be said that the industrial board 
abused its discretion or erred to the 


prejudice of the employer in making 
an award of one hundred and ninety 
weeks’ compensation under a provi- 
sion for compensation proportionate 
to impairment. Bucyrus Co. v. Reis- 
inger, 133 N.E. 516, 77 Ind.App. 361. 
(3) Where compensation claimant 
earned thirty-three dollars a week 
before injury partially incapacitating 
him, and there was no evidence defi- 
nitely establishing the value of work 
he was able to do after the injury, 
the arbitrator’s finding determining 
ten dollars a week to be the proper 
compensation was within his author- 
ity, and the award was not excessive. 
Brewer v. Vinegar Hill Zinc Co., 239 
P. 762, 119 Kan. 355. 


73. Massachusetts Bonding, etc., 
vee Ve. bPiltsbury, Lod, P2419, 270 (Cal. 


ve Frankfort General Ins. Co. v. 
Pillsbury,.1:59 P3150;-47387Cal 56. 


75. Maryland Casualty Co. v. 
Laughlin, 29 F.(2d) 348. 
76. Ford Motor Co. v. Industrial 


Accident Commission, 261 P. 466, 202 
Cal45 9; 


77. Edward Iron Works v. Thomp- 
son, 141 N.B. 530, 80 Ind.App. 577; In 
Re ny OE, 133 N.E. 506, 77 Ind.App. 


78. Commutation of periodical 
payments see infra § 603 et seq. 


79. Sinnes v. Daggett, 142 P. 5, 80 
Wash. 673. 


80. See statutory provisions. 


81. Fronk v. Ajax Drilling Co., 249 
P. 680, 121 Kan. 572, 708. 


[a] Rule applied.—(1) Where 
compensation claimant was scarred 
badly from chin to waist, his injury 
was ascertainable by objective exam- 
ination, and an award in a lump sum 
was not error. Fronk v. Ajax Drill- 
ing Co., 249 P. 680, 121 Kan. 572, 708. 
(2) Where, under the Workmen’s 
Compensation Act, judgment had 


been entered for ‘plaintiff for five 
hundred and twenty dollars for bro- 
ken ankles, and more than a year 
thereafter judgment for six dollars a 
week until July 6, 1925, was entered, 
it was not error to award weekly pay- 
ments instead of a lump sum, pro- 
vided for by L. (1917) e 226, §§ 13, 20, 
as the extent of the injury is ascer- 
tainable by objective examination. 
Dolen v. Muncie Sand Co., 202 P. 846, 
110 Kan. 142. 


82. Reeder v. 
127, 120 Kan. 722. 


83. Gilmore v. Western Coal & 
Mining Co., 205 P. 1018, 111 Kan. 158. 


84. Anderson v. Lynch, 115 A. 474, 
96 Conn. 672. 


85. See supra §$§ 538-544. 


86. See statutory provisions; 
case infra this note. 


[a] “Temporary” as including to- 

tal and partial disability.—Under the 
New Jersey Workmen’s Compensa- 
tion Act § 2 par 1i(a) providing for 
“an injury producing temporary dis- 
ability,” as amended by P. L. (1918) 
p 302, an injured employee who is 
able to perform less difficult work is 
not thereby deprived of the right to 
an award for temporary disability, 
it not being necessary that the dis- 
ability be total. -International Motor 
Co. v. Purcell, 103 A. 860 [aff 104 A. 
894, 91 N.J.Law 707]. 


87. See infra § 546. 
88. Woodward v. Pittsburgh Engi- 


Thompson, 245 P. 


and 


neering & Construction Co., 143 A. 
21; 293) Pa- 338. 
{a] Injury held permanent.— 


Within a comnvensation act, defining a 
“permanent injury” @s one where the 
usefulness of a member is permanent- 
ly impaired, or where any physical 
function is permanently impaired, an 
injury to an employee which resulted 
in the loss of one of his testicles is 
a “permanent injury,” the criterion of 
disability partial in character and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the healing period,®® or time during which claimant 
is, by reason of his injury, unable to work,°°® the 
period during which claimant is unable to work and 
is totally disabled and recovery is reasonably expect- 
ed;*! and he is entitled to compensation for the peri- 
od of the disability®? caused by the injury,®* whether 
resulting from a schedule injury or one not specifical- 
ly provided for,®°* where the statutory limit is not 
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by the act.t 


exceeded,®® but not for a period of incapacity there- 


permanent in quality not being limit- 
ed to loss of earning capacity. Her- 
cules Powder Co. v. Morris County 
Court of Common Pleas, 107 A. 433, 93 
N.J.Law 93. 


89. Guest Coal Co. v. Industrial 
Commission, 155 N.E. 3826, 324 Ill. 
268; Magnolia Petroleum Co. vy. All- 


red, 16 P.(2d) 78, 160 Okl.' 126. 


90. Guest Coal Co. v. Industrial 
Commission, 155 N.E. 326, 324 Ill. 268; 
Dosen vy. East Butte Copper Mining 
Co., 254 P. 880, 78 Mont. 579; Magno- 
lia Petroleum Co. y. Allred, 16 P.(2d) 
78, 160 Okl. 126. 


91. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 142 
N.E. 498, 311 Ill. 61; Peabody Coal Co. 
v. Industrial Commission, 139 N.E. 7, 
308 Ill. 133; Mt. Olive Coal Co.. v. 
Industrial Commission, 129 N.E. 103, 
295 lll. 429; Mead & Phillips Drilling 
Co. v. Rush, 13 P.(2d) 78, 158 Okl. 265; 
Western Steel Erecting Co. v. Luken- 
bill, 287 P. 724, 143 Okl. 92. 


[a] TIllustration—Where a work- 
man suffered a broken arm, the period 
of temporary total incapacity within 
the Workmen’s Compensation Act was 
the period during which he was un- 
able to work because of the broken 
bone in his arm, and, when that bone 
had completely knitted, and the usual 
attendant soreness and stiffness dis- 
appeared, the period of the tempora- 
ry incapacity ended, and any disabili- 
ty then existing was the result of the 
permanent character of the injuries 
received. Mt. Olive Coal Co. v. In- 
dustrial Commission, 129 N.E. 103, 
295 Ill. 429. 


; aa U.S.—Riegel v. Higgins, 241 F. 
18. 


Ga.—Travelers’ Ins. Co. v. Reid, 167 
S.E. 222, 46 Ga.App. 168; Austin Bros. 
Bridge Co. v. Whitmire, 121 S.E, 345, 
31 Ga.App. 560. 


T1l.—Peabody Coal Co. v. Industrial 
Commission, 124 N.E. 566, 289 Ill. 449; 
Moustgaard v. Industrial Commis- 
Sion, 122 N.E. 49, 287 Ill. 156. 


Ind.—Silvey v. Panhandle Coal Co. 
No. 5, 154 N.E. 778, 86 Ind.App. 111. 


Kan.—Sauvain v. Battelle, 164 P. 
1086, 100 Kan. 468 


La.—Boudreaux v. Rossen, 139 So. 
706, 19 La.App. 188; French v. Weav- 
er’ Bros., 137 So. 758, 18 La.App. 174; 
Ludd v. Van Hoose, 129 So. 375, 14 
La.App. 276; Parker v. Leton Gin Co., 
5 La.App. 727; Lagrone v. McIntyre 
Lumber Co., 1 La.App. 564. 


Minn.—Baker v. Rundquist, 203 N. 
W. 452, 163 Minn. 71. 


Mo.—Lawrence v. Stark Bros. Nur- 
series & Orchards Co., (App.) 18 S.W. 
(2d) 89; Von Cloedt v. Yellow Taxi- 
CaN ss 18 S.W.(2d) 84, 223 Mo.App. 


N.D.—Dahl v. Workmen’s Compen- 
sation Bureau of North Dakota, 248 
N.W. 278. 


Okl.—Employers’ Liability Assur- 
ance Corporation v. Coffman, 296 P. 
395, 147 Okl. 227; Richards v. State 
Industrial Commission, 287 P. 69, 143 


, 


« 


Okl. 29; Sanders v. Rock Island Coal 
Mining Co., 280 P. 290, 138 Okl. 45; 
Lawrence vy. State Industrial Com- 
mission, 251 P. 40, 120 Okl. 197; Fitz- 
simmons y. State Industrial Commis- 
sion, 250 P. 111, 120 OkL 31; Cosmos 
Mining Co. vy. State Industrial Com- 
mission, 225 P. 720, 101 Okl. 283. 


Pa.—Sharcheck v. Beaver Run Coal 
Co., 119A. 135) 275 Pai-2253 "Carey 'v. 
Frederick Wiedlandt & Co., 100 Pa. 
Super. 220. 


{a] Judgment must limit total 
recovery and provide for payment 
only during continuance of temporary 
total disability, and permit reduction 
of .future allowances. Industrial 
Commission v. Rice, 160 N.E. 484, 26 
Ohio App. 497. 


[b] Right to compensation does 
not necessarily cease when disability 
should, under normal conditions, end. 
Carey v. Frederick Wiedlandt & Co., 
100 Pa.Super. 220. 


[c] Rule applied.—(1) Award for 
only three and five-sevenths weeks on 
finding of total disability resulting 
from sprained back is inadequate and 
should be for the period of disability 
not exceeding the statutory limit. 
Silvey v. Panhandle Coal Co. No. 5, 
154 N.E. 778, 86 Ind.App. 111. (2) 
Employee disabled from hernia and 
operation therefor, during which var- 
icose veins were also removed, could 
recover compensation for whole peri- 
od of disability as it was continuous. 
Horn v. Venable & McDonald, (La. 
App.) 142 So. 615. (3) An employee 
receiving injury, which, although con- 
fined to leg, caused total incapacity 
for indefinite period, is entitled to 
total disability compensation during 
incapacity. Travelers’ Ins. Co. v. 
Reid, 167 S.H. 222, 46 Ga.App. 168. 
(4) An employee is entitled to com- 
pensation for temporary total dis- 
ability from amputation of part of 
phalanx of finger, although able to 
drive automobile with his other hand 
but unable to do any work of a reason- 
able character. Parker v. Leton Gin 
Co., 5 La.App. 727. (5) An employee 
is entitled to sixty-five per cent. of 
amount of weekly wages during pe- 
riod of total disability caused by in- 
jury to finger. French v. Weaver 
Bros., 137 So. 758, 18 WaApp. °174. 
(6) Where a servant suffers a frac- 
ture of a leg between the knee and 
the ankle, and at the end of one hun- 
dred and fifty weeks is still in the hos- 
pital waiting for the wound to heal, 
he is entitled to compensation for to- 
tal disability ‘ to three hundred 
weeks beyond the one hundred fifty 
weeks, provided for loss or loss of 
use, where he has not lost his foot, 
or permanently, the use of it, under 
Workmen’s Compensation Act § 306 
(St. [1920] § 21993). Berskis v. Le- 
high Valley Coal Co., 116 A. 888, 273 
Pa. 243. (7) On finding that total dis- 
ability continued and that extent of 
permanent disability could not be 
ascertained, compensation should be 
continued together with medical care. 
Lund vy. Biesanz Stone Co., 236 N.W. 
215, 183 Minn. 247. (8) It is not a 
valid objection to an award of week- 
ly compensation under the Employ- 


after caused by disease.®® 
in the amount allowed under the statute®’ and may, 
depending upon the circumstances, require the maxi- 
mum?’ or minimum®® allowable, but the total allow- 
ance must not exceed the maximum amount allowed 
Where the statute limits the period 
beyond which no compensation is payable for tempo- 
rary total disability, the award need not limit the 


elapsed. 
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Compensation must be 


ers’ Liability Act for ninety weeks 
that plaintiff may recover during the 
ninety weeks, as the act allows of 
adjustment from year to year. Ford 
pee Oil Co., 91 So. 849, 151 La. 


[ad] Recovery retarded by act of 
employer.—The employee being enti- 
tled to compensation for the period of 
the disability, an employer compel- 
ling an injured employee to resume 
work too soon by stopping payment 
of compensation was not entitled to 
credit for labor employee then per- 
formed. Soileau v. Hillyer-Deutsch- 
Edwards, 122 So. 157, 10 La.App. 688. 


[e] Compensation computed from 
injury.—Where an injury resulting in 
hernia was sustained, and an award 
made, compensation should have 
been allowed from the date of the in- 
jury instead of from the date of an 
operation, in view of a statutory pro- 
vision that, should disability continue 
for twenty-one or more days, compen- 
sation should be computed from the 
date of the injury, such time’ having 
Smith vy. Oklahoma State 
Industrial Commission, 199 P. 217, 82 
Okl. 157. 


{f] Award held improper.—An 
award of compensation, to continue 
“so long as the plaintiff is totally 
disabled to perform the work in which 
he was engaged at the time of his 
injury,’ is in excess of the industrial 
board’s authority, and such as should 
be modified by substituting “during 
total disability” for the quoted lan- 
guage, although the error is not 
ground for reversal, in view of right 
to modification when disability ceas- 
ed. Millspaugh & irish Co. v. Lunte, 
144 N.E. 147, 82 Ind.App. 143; Indus- 
trial Commission y. Rice, 160 N.E. 
484, 26 Ohio App. 497. v 


_ 93. Bryan v. Louisiana Oil Refin- 
ing Corporation, 2 La.App. 494. 


94. Austin Bros. Bridge Co. v. 
yee es: 121 S.B. 345, 31 Ga.App. 


95. Adams v. I. E. Smith Const. 
Co., 171._N.E. 882, 91. Ind.App. 529; 
Jones v. Louisiana Central Lumber 
Co., 2 La.App. 260; Sanders v. Rock 
Island Coal Mining Co., 280 P. 290, 
138 Okl. 45; City of Pawhuska v. 
Shelton, 235 P. 213, 109 Okl. 208; Cos- 
mos Mining Co. v. State Industrial 
Commission, 225 P. 720, 101 Okl. 283. 


96. Richards v. State Industrial 
Commission, 287 P. 69, 143 Okl. 29. 


97. Fred Harvey Co. v. Industrial 
Commission, (Ariz.) 15 P.(2d) 949; 
Baker v. Wall Drilling Co., 123 So. 
198, 10 La.App. 397 [rev on other 
grounds 122 So, 711, 168 La. 513]; 
Mead v. Buffalo General Electric Co., 
208 N.Y.S. 499, 212 App.Div. 191. 


98. Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543; 
New Amsterdam Casualty Co. v. Crow, 
(Tex.Civ.App.) 16 S.W.(2d) 560. 


99. Pegg v. Postal Telegraph & Ca- 
ble Co., 283 P. 58, 129 Kan. 413. 


1. Brewer v. Culp, 161 N.E. 713, 87 
Ind.App. 429. 
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time.2. Claimant’s previous condition need not be 
considered on the question of compensation for 
temporary total disability. The period in which 
compensation for temporary total disability is pay- 
able can terminate only by lapse of the time al- 
lowed by the act* or by actual permanent cessation 
of the disability.>5 The award must not extend be- 
yond the time the employee can return to work.® 
To recover compensation for temporary total dis- 
ability it must appear not only that claimant was 
not working, but that he was unable to work.’ 
Compensation for temporary total disability should 
not be allowed to one who is earning his own live- 
lihood® or is reasonably able to work,® or draws full 
wages,/® but he should be compensated for a tem- 
porary partial disability until it is shown to have 
become permanent.'! One receiving compensation 
for temporary total disability is not entitled to ad- 
ditional compensation for serious permanent impair- 
ment of a function where such does not in fact 
exist.1?, One who is permanently partially disabled 
is entitled to compensation accordingly,* but it must 
appear that the injury is reasonably certain to leave 
claimant permanently partially incapacitated from 


2. Fred Harvey Co. v. Industrial; while working, 
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that is, 
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pursuing his usual line of employment** and rea- 
sonably certain permanently to prevent his earning 
as much as he would have earned had he not been 
injured,*® although it has been said that, unless re- 
covery is reasonably certain, the award should be 
for permanent disability.1*° No award for perma- 
nent partial incapacity can be made where compen- 
sation is awarded for permanent total disability.*7 
Where aggravation of an original injury results in 
permanent total disability, prior payment for perma- 
nent partial disability can not be deducted from the 
award.18 Where both temporary and permanent dis- 
ability result from the same condition it has been 
held that the employee is entitled to an award for 


the greater of the two.® * 


Temporary partial disability is te be compensated 
for in the amount and period allowed by the stat- 
ute,*° and such disability ceases when the employee 
is again capable of earning as much as he did before 
the injury.?+ 


[§ 546] b. Temporary Followed by Permanent 
Disability.22 Under some of the acts it has been 


held. that compensation for temporary total dis- 


by a shell} men’s Compensation Act, if it is 


Commission, (Ariz.) 15 P.(2d) 949. 


3. EFred Harvey Co. v. Industrial 
Commission, supra. 


4 M. J. Hoffman Const. Co. v. 
Working, (Ind.App.) 187 N.E. 677. 


5. M. J. Hoffman Const. Co. v. 
Working, supra. 


6 Moritz v. K. C. S. Drug Co., (La. 
App.) 149 So. 244; Pittman v. Roxana 
Petroleum Corporation, 2 La.App. 561; 
Vollet v. Federal Brilliant Sign Co., 
(Mo.App.) 49 S.W.(2d) 201; Cosmos 
Mining Co. v. State Industrial Com- 
mission, 225 P. 720, 101 Ol. 283. 


7. Lehigh Stone Co, v. Industrial 
Commission, 146 N.E, 533, 315 IIL 


8 Valentine v. General Paper 
Stock Co., (Mo.App.) 37 S.W.(2d) 457; 
Southwestern Light & Power Co. v. 
Gossett, (Okl.) 26 P.(2d) 183; Mag- 
nolia Petroleum Co. v. Johns, 16 P. 
(2d) 858, 160 Okl. 221; Rialto Lead & 
Zine Co. v. State Industrial Commis- 
uk 240 P. 96, 112 Okl. 101, 44 A.L.R. 


9. Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 147 Okl. 207. 


10. Continental Oil Co. v. Hayes, 
11 P.(2d) 470, 157 Okl. 142. 


11. Burns vy. Phillips, 
171, 157 Okl. 185. 


12. Horn vy. Venable & McDonald, 
(La.App.) 142 So. 615. 


13. Dollar v. Southern States Co., 
135 So. 758, 18 La.App. 178. 


14. Cameron Coal Ce. v. Industrial 
Commission, 158 N.E. 399, 326 Ill. 646; 
Rosiclare Lead & Fluorspar Mining 
Co. v. Industrial Commission, 155 N. 
EB. 320, 324 Ill. 582; Guest Coal Co. v. 
Industrial Commission, 155 N.E. 326, 
324 Ill. 268; Jewell Coal & Mining 
Co. v. Industrial Commission, 147 N. 
BE. 39, 316 Ill. 156; Groveland Coal 
Mining Co. v. Industrial Commission, 
140 N.E. 29, 309 Ill. 73. 


[a] Mere possibility of cure.— 
Where a workman suffers from the 
complete paralysis of his left arm 
and leg, due to a lesion of the nerv- 
ous system caused by an accident 


11 P.(2d) 


weighing eighteen pounds, which fell 
from a shelf and struck his left arm, 
which paralysis has resisted all at- 
tempts at cure, but which possibly 
may be cured, he is entitled to com- 
pensation for a permanent and partial 
disability, as such possibility of cure 
is uncertain and cannot be treated as 
a judicial fact of sufficient weight to 
establish that the disability is merely 
temporary and not permanent. Mar- 
tha v. C. P. R., 51 Que.Super. 443, 


[b] Burden on claimant.—Contin- 
ued suffering from a broken leg after 
the bones have been joined and re- 
stored to normal condition, due to lack 
of proper medical treatment, is a tem- 
porary disability; the burden of prov- 
ing permanent incapacity is upon 
plaintiff. Bodean v. Chagnon, 52 Que. 
Super. 202, 37 Dom.L.R. 392. 


15. Jewell Coal & Mining Co. v. In- 
dustrial Commission, 147 N.E. 39, 316 
Ill. 156; Groveland Coal Mining Co. v. 
Industrial Commission, 140 N.E. 29, 
309 Ill. 73. 


[a] Evidence.—(1) Income of gro- 
cery store owned by injured coal min- 
er, who had practically nothing to do 
with running it, cannot be taken as 
evidence of his earning capacity aft- 
er injury so as te permit award for 
partial incapacity under Workmen’s 
Compensation Act § 8 par (d). Equi- 
table Coal & Coke Co. v. Industrial 
Commission, 145 N.E. 234, 313 Ill. 300. 
(2) Conducting news stand or store 
is not ‘‘employment” and earnings 
thereat are not “wages” in determin- 
ing future earning capacity of em- 
ployee permanently partially disabled. 
Sullivan v. Anselmo Mining Corpora- 
tion, 268 P, 495, 82 Mont. 543. 


[b] Necessity of finding.—Award 
for permanent partial loss of use of 
hand injured prior to 1923 amendment 
to Compensation Act held unauthoriz- 
ed, in absence of finding of loss in 
earning capacity. Phillips Petroleum 
cal v. Harrison, 22 P.(2d) 994, 164 Okl. 


16. Hanson v. North Dakota Work- 
men’s Compensation Bureau, (N.D.) 
248 N.W. 680. 


{a] Disability is “permanent” in 
character within meaning of Work- 


shown that injured party will suffer 
disability for indefinite period. Han- 
son v. North Dakota Workmen’s Com- 
ee ae Bureau, (N.D.) 248 N.W. 


_ [b] Thus, unless there is evidence 
justifying finding that recovery is rea- 
sonably certain, compensation to in- 
jured employee should be allowed on 
basis of permanent disability and, if 
during period for which compensation 
is allowed, injured employee recovers, 
payments may be terminated on appli- 
cation for modification of order. Han- 
son v. North Dakota Workmen’s Com- 
pensation Bureau, (N.D.) 248 N.W. 680 
(court was authorized under statutes 
to award claimant twenty dollars per 
week for part of five hundred weeks, 
maximum period of payments allow- 
ed by statute, on finding that claim- 
ant suffered partial permanent disa- 
bility due to spinal injury). 


17. New Amsterdam Casualty Co. 
Mate hhe (Tex.Civ.App.) 300 S.W. 


18. Arnold v. Department of Labor 
and Industries, 11 P.(2d) 825, 168 
Wash, 300. 


19. C. C. Moore & Co. v. Industrial 
Accident Commission of California, 
267 P. 122, 91 Cal.App. 465. 


20. Patrick & Tillman v. Matkin, 
7 P. (2d) 414, 154 Okl. 232; Cosmos 
Mining Co. v. State Industrial Com- 
mission, 225 P. 720, 101 Okl. 283. 


[a] Bemporary partial followi 
total disability.— Where temporary ra 
tal disability due to fracture was fol- 
lowed by soreness causing temporary 
partial disability, compensation was 
properly awarded therefor, under Code 
(1923) § 7551 subd (b), to begin when 
temporary total disability within subd 
(a) terminated, and the case was not 
within subd (c), involving permanent 
partial disability. .;Tennessee Coal, 
Iron & R. Co. y. Shelby, 106 So. .499' 
214 Ala. 87. 


21. Austin Bros. Bridge Co. v. 
ire iat 121 S.E. 345, 31 Ga.App. 


22. Increase of compensation see 
infra § 1404. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ability and permanent partial disability cannot be 
awarded either concurrently or consecutively,?* ex- 
cept as the act may provide for such compensation 
when the temporary total disability extends be- 
Under other stat- 
utes, where an injury oceasions both a temporary and 
a permanent disability, a recovery may be had for 
both,?> and compensation for permanent partial dis- 


yond the normal healing time.?* 


23. Bethlehem Shipbuilding Corpo- 
ration v. Monahan, 54 F.(2d) 349 [va~ 
eating 50 F.(2d) 457]; Texas Em- 
ployers’ Ins. Ass’n vy. Sheppeard, 32 
F.(2d) 300. 


24. Texas Employers’ Ins. Ass’n v. 
Sheppeard, supra. 


[a] Rule applied.—Allowance of 
temporary total disability compensa- 
tion for full period, and, in addition, 
permanent partial disability compen- 
sation, under Longshoremen’s and 
Harbor Workers’ Compensation Act, 
for injury to arm, is erroneous. Tex- 
as Employers’ Ins. Ass’n v. Shep- 
peard, 32 F.(2d) 300, 


25. Cal.—Hines v. Industrial Acci- 
dent Commission, 8 P.(2d) 1021, 215 
Cale tii 


Colo.—Industrial Commission of 
Colorado v. Ocean Accident & Guaran- 
tee Corporation, 180 P. 568, 67 Colo. 
427. 


Ga.—Austin Bros. Bridge Co. v. 
Pett mine: 121 S.E. 345, 31. Ga.App. 


Ind.—In re Denton, 117 N.E. 520, 65 
Ind.App. 426. 


Ky.—Hawley-MclIsaacs Coal Co. v. 
Grant, 32 S.W.(2d) 35, 235 Ky. 650; 
Mills v. Mills & Connelly, 283 S.W. 
1010, 214 Ky. 675. 


La.—Fussell v. Urbania Lumber Co., 
123 So. 445, 11 La.App. 321; Hunter v. 
Louisiana Ice & Utilities Co. 6 La. 
App. 849; McEachern v. Pine Wood 
Lumber Co., 5 La.App. 665; Legrand 
v. U. S. Sheet & Window Glass Co., 
2 La.App. 549. 


Md.—Coca-Cola Bottling Works v. 
Lilly, 140 A. 215, 154 Md. 239. 


Minn.—Hellie v. American Ry. Ex- 
press Co., 196 N.W. 566, 157 Minn. 
456; State v. District Court of Free- 
born County, 178 N.W. 594, 146 Minn. 
283. 


Mont.—Dosen v. East Butte Copper 
Mining Co., 254 P.. 880, 78 Mont. 579. 


Neb.—Poast v. Omaha Merchants’ 
Express & Transfer Co., 186 N.W. 540, 
107 Neb. 516. 


N.J.—Maziarski v. George A. Ohl & 
Co., 93 A. 110, 86 N.J.Law 692; Nitram 
Co. v. Creagh, 86 A. 435, 84 N.J.Law 
243. 


N.Y.—Oken v. Mager, 239 N.Y.S. 205, 
228 App.Div. 728. 


Ohio.—State v. Industrial Commis- 
sion, 180 N.E. 894, 125 Ohio St. 197. 


Okl1.—Simpson Fell Oil Co. v. Tuck- 
er, 12 P.(2d) 529, 158 Okl. 45; Geis 
Price Grain Co. v. Bailey, 9 P.(2d) 424, 
155 Okl. 302; Dailey, Crawford & 
Pevetoe v. Rand, 8 P.(2d) 738, 155 Okl. 
229; Barnsdall Refining Co. v. Rams- 
dall, 299 P. 499, 149 Okl. 99; Eagle- 
Picher Lead Co. v. Powell, 299 P. 142, 
149 Okl. 1; Earl W. Baker & Co. v. 
Holcomb, 296 P. 971, 148 Okl. 23; M. 
T. Smith & Sons Drilling Co. v. Breed, 
294 P. 137, 146 Okl. 135; Christian v. 
Hanna, 289 P. 708, 144 Okl. 89; West- 
ern Steel Erecting Co. v. Lukenbill, 
287 P. 724, 148 Okl. 92; United Engi- 
neers and Constructors v. Curtiss, 286 
P. 889, 143 Okl. 3;-H. E. Turner Drill- 
ing Co. v. Pendley, 286 P. 886, 142 Okl. 
290; Berger v. Ahuero, 286 P. 338, 


, 


‘ 
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142 Okl. 232; Kansas, City Structural 
Steel Co. v. Petty, 284 P. 47, 141 Okl. 
155; Dillon v. Spanhanks, 280 P. 1100, 
139 Okl. 32; Thompson v. State In- 
dustrial Cemmission, 280 P. 597, 138 
Okl. 166; Smith & McDonnald v. State 
Industrial Commission, 271 P. 142, 133 
Okl. 77; Cosmos Mining Co. v. State 
ea tact Pes Commission, 225 P. 720, 101 
. 283. 


Tenn.—Cherokee Sand Co. v. Green, 
277 S.W. 905, 152 Tenn. 412. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Moreno, (Commn.App.) 277 S.W, 84 
[aff (Civ.App.) 260 S.W. 283]; Com- 
mercial Casualty Ins. Co. v. Strawn, 
(Civ.App.) 44 S.W.(2d) 805; Texas 
Indemnity Ins. Co, v. Fry, (Civ.App.) 
41 S.W.(2d) 679. 


See Moray v. Industrial Commis- 
sion of Utah, 199 P. 1023, 58 Utah 
404 (holding that, while there may be 
instances where awards should be 
made for both temporary and perma- 
nent disability, such questions should, 
to a large extent, at least, be left to 
the judgment of the industrial com- 
mission, especially where the nature, 
extent, and real cause of the particu- 
lar injury, as loss of vision, are in 
doubt). 


[a] Dlustration.—Where the fin- 
gers of a servant were crushed and 
some of them amputated, and such in- 
juries produced a temporary disabil- 
ity partly due to an infection pre- 
venting his going to work, damages 
were properly allowed both under 
clause ‘‘a” (P.L. [1911] § 2 par 11), 
concerning temporary disability, and 
under clause ‘‘c’’ providing for disa- 
bility partial in character, but perma- 
nent in quality, even though the dam- 
ages would exceed the maximum re- 
coverable under clause “‘b” relating to 
total and permanent disability. Ni- 
tram Co. v. Creagh, 86 A. 435, 84 N. 
J.Law 243. 


[b] Temporary total disability be- 
coming permanent total disability.— 
Notwithstanding compensation for 
temporary disability has been allow- 
ed, if injury becomes permanent dis- 
ability, commission may grant com- 
pensation upon ground of new and 
further disability. Hines v. Indus- 
trial Accident Commission, 8 P.(2d) 
1021, 215 Cal! 177%. 


[c] Permanent impairment of 
function.—Recovery of compensation 
for serious permanent iyapairment o 
physical function is not precluded be- 
cause employee might have recovered 
for temporary total disability. Mce- 
Eachern vy. Pine Wood Lumber Co., 
5 La.App. 665. 


[ad] Statutory provisions applica- 
ble.—For a period’ of partial disability 
succeeding a period of total disabil- 
ity, if the partial disability results 
solely from one or more of the inju- 
ries specifically mentioned in the 
schedule, the compensati must be 
as prescribed by such section, but, if 
the partial disability results solely 
from such injuries as are covered only 
by a general section, the compensation 
must be as provided by that section; 
if, however, Such partial disability re- 
sults in part from injuries described 
only in the general section and in part 
from injuries specifically mentioned 
in the schedule, the aggregate com- 
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ability may be awarded at the expiration of the 
period of the award for total incapacity,?® and can 
commence only when compensation for temporary 


ceases.2* Temporary, as distin- 


guished from permanent, disability is a condition 
that exists until the injured workman is as far re- 
stored as the permanent character of the injuries 
will permit,?® and, where this condition is reached, 


pensation is that allowed by the act 
for both classes of injuries. Austin 
Bros. Bridge Co. v. Whitmire, 121 S.E. 
345, 31 Ga.App. 560. 


[e] Limitation on amount.—Under 
a compensation act, limiting indemni- 
ty for temporary or partial disability 
to four times annual earnings, and 
indemnity for permanent total disa- 
bility to six times annual earnings, 
and providing that the aggregate dis- 
ability period shall not exceed fifteen 
years, an award for temporary total 
disability, followed by partial perma- 
nent disability, cannot exceed, four 
times the employee’s average earn- 
ings. Karges v. Industrial Commis- 
sion of Wisconsin, 162 N.W. 482, 166 
Wis. 69. 


{f{] Awards not excessive.—(1) 
Where jury found periods of total in- 
capacity and wages which injured 
servant would probably earn during 
partial incapacity, compensation fixed 
under rules prescribed by the statute 
(Gen. St. [1915] §§ 5905, 5906) was not 
excessive. Stuart v. Kansas City, 171 
P. 913, 102 Kan. 307, 563. (2) Damag- 
es of $4,400 for temporary total and 
permanent partial disability for injury 
to spinal column and the breaking of 
a vertebra was not excessive. Da- 
wie v. Hibbens, 213 P. 661, 118 Kan. 
121. 


In cases of schedule injuries see 
infra § 547. 


26. Panico v. Sperry Engineering 
Go:,, 156, A. 802, 118 Conn, 707; Days 
v. S. Trimmer & Sons, 162 N.Y.S. 603 
176 App.Div, 124. 


27. Coca Cola Bottling Works v.. 
Lilly, 140 A. 215, 154 Md. 239; Dosen 
v. East Butte Copper Mining Co., 254 
P. 880, 78 Mont. 579; Oklahoma Gas & 
Electric Co. v. Streit, 23 P.(2d) 214, 


164 Okl. 110; Hamilton & Hartman 
v. Badgett, 22 P.(2d) 350, 164° Okl. 
31; Stanoline Pipe Line Co. v. Hud- 


son, 20 P.(2d) 1037, 163 Okl. 73; Bris- 
coe Const. Co. v. Listerman, 20 P.(2d) 
560, 168 Okl. 17; Industrial Track 
Const. Co. v. Colthrop, 19 P.(2d) 1084, 
162 Okl. 274; Magnolia Petroleum Co. 
v. Allred, 16 P.(2d) 78, 160 Okl. 126; 
Knobbe v. Davis, 242 N.W. 501, 208 
Wis. 185. 


[a] _ Decreased earning capacity es- 
sential.—Although period for perma- 
nent partial disability compensation 
under classification ‘other cases’’ be- 
gins to run at expiration of total tem- 
porary disability, permanent partial 
disability compensation could not be 
recovered for portion of period which 
had expired before the employee suf- 
fered decreased earning capacity. 
Stanoline Pipe Line Co. y. Hudson, 20 
P,(2d) 1037, 163 Okl. 73. 


28. Panico v. Sperry Engineering 
Co., 156 A. 802, 113 Conn. 707; Con- 
solidated Coal Co. of St. Louis y. In- 
dustrial Commission, 142 N.E. 498, 311 
Ill. 61; Stromberg Motor Device Co. 
v. Industrial Commission, 137 N.E. 
462, 305 Ill. 619; Vishney v. Empire 
Percy ce Co., 95 A, 143, 87 N.J.Law 


[a] “An apt illustration is a case 
where there has been a loss of both 
arms. The temporary disability to be 
considered in such an instance is the 
physical state of the patient until the 
stumps are healed and he is able to 
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the fact that the employee is unable to resume work 
of the same character as before cannot of itself pre- 
vent a finding of permanent partial incapacity.”® 
Where such an award is made, it is error to allow for 
an injury as temporary, when it has healed as much 
as it ever will heal.?®° Compensation for temporary 
total disability does not cover permanent impair- 
ment.?! Where the injury produces temporary total 
incapacity, afterward becoming a permanent par- 
tial incapacity, the amount of the award for the 
latter is not to be reduced by the amount paid as 
compensation for the former,?? but it has been held 
otherwise where the disability is first adjudged a 
temporary total and afterward a permanent total 
disability ;°? and, where the periods are deemed to 
run concurrently, the period for payment of com- 
pensation for partial disability is reduced by the 
period during which compensation was paid for total 
disability. Where an award for permanent partial 
disability relates back to the date of the injury, 
credit should be allowed the employer for payments 
made under an award for temporary total disability.°° 
A provision for deduction of allowances for tempo- 
rary disability from the amount allowed for perma- 
nent partial disability, where such amount is the max+ 
imum, does not apply where the allowance for the 
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safter°an award for temporary total disability.*? 
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permanent partial disability has not reached the 
maximum.?® Where an employee under an award 
for temporary total disability receives compensation 
therefor and for partial disability and the amounts 
so received exceed the amount he would get had the 
award been under the schedule of injuries, he is not 
entitled to further compensation under the ‘schedule 
on cessation of disability.27 Where the period dur- 
ing which payment of compensation is to be made 
is limited by the acts, the total period for payment 
of compensation for both the temporary and the 
partial disabilites must net exceed such time.*® 
While in some jurisdictions it has been held that 
the probable length of the period of temporary dis- 
ability is not a matter of speculation for the court 
or commission, but ean be determirted only when it 
ends,?® in others it is held that the period, where 
possible of ascertainment, should be definitely fixed 
to cover the healing period.4® Where total disabil- 
ity is permanent up to the time of the trial, the 
compensation should be awarded under the provision 
for temporary total disability for the maximum pe- 
riod, and not for any fixed lesser period.*+ An 
award may be made for permanent total disability 
An 
award for permanent total disability cannot cover 


get about; the actual disability to do 
effective work is the same in either 
case and continues for life.” Vishney 
v. Empire Steel, etc., Co., supra. 

29. Roush v. W. R. Duncan & Son, 


(ind.App.) 183 N.E. 410; Inman _ v. 
Carl Furst Co., 174 N.E. 96, 92 Ind. 


App. 17 [followed Hipskind v. Wa- 
bash Canning Co., 175 N.H. 896, 94 
ind.App. 72]. 


30. Chicago Circular Advertising 
Service v. Industrial Commission, 163 
N.E. 408, 332 Ill. 156; Birmingham v. 
Lehigh, etc., Coal Co., (N.J.Sup.) 95 
A. 242; Reinhart & Donovan v. Rob- 
erts, 11 P.(2d) 125, 157 Okl. 102. 


[a] Thus: “There was injurious 
error in awarding for a total of 450 
weeks. It would appear that the court 
erroneously classified the ‘consoli- 
dation’ of two inches of the left lung 
as temporary, after it had healed as 
much as it would ever heal, and so ex- 
tended the allowance for temporary 
disability much longer than the evi- 
dence warranted.” Birmingham v. 
Lehigh, etc., Coal Co., (N.J.Sup.) 95 
A. 242, 243. 


31. Denasoff v. Foundation Co., 155 
N.E. 521, 86 Ind.App. 272; Zeller v. 
Mesker, 155 N.E. 520, 85 Ind.App. 659. 


32. Industrial Commission of Col- 
orado v. Ocean Accident & Guarantee 
Corporation, 180 P. 568, 67 Colo. 427; 
Magnolia Petroleum Co. v. White, 14 
P.(2a) 411, 159 Okl. 73; In re McCon- 
nell, (Wyo.) 18 P.(2d) 629. But ‘see 
Caron v. Quebec R. L. H. & P. Co., 50 
Que.Super. 475 (when an employer has 
paid to his injured employee sums 
greater than the indemnity to which 
he is entitled for the period of total 
temporary incapacity, the indemnity 
for permanent diminution of his ca- 
pacity to work may be reduced ac- 
cordingly). 


33. Marsh v. Aljoe, 284 P. 260, 41 
Wyo. 220; Sakamoto v. Kemmerer 
Coal Co., 255 P. 356, 36 Wyo. 325. 


[a] Reason for rule.—The legis- 
lature did not intend double compen 
sation. Marsh v. Aljoe, 284 P. 260, 41 
Wyo. 220. 


34. Ex parte A. Diniaco & Bros.,| Varner, (Tex.Civ.App.) 20 S.W.(2d) 
a8 Re: ei an ple Suop area or dism | 334. 
oO. » 208 a. ; occo Vv. , ib 
Pennsylvania Coal Co., 93 Pa.Super, See aT Gt OE anaes 


224; Olinsky v. Lehigh Valley Coal 
Co., 93 Pa.Super. 221; Ludington v. 
Russell Coal Mining Corporation, 90 
Pa.Super. 318. 


35. Denasoff v. Foundation Co., 155 
N.E. 521, 86 Ind.App. 272; W. M. Rit- 
ter Lumber Co. v. Perry, 149 S.E. 543, 
153 Va. 339; Raven Red Ash Coal Cor- 
poration v. Absher, 149 S.E. 541, 153 
Va. 332. 

36. Workmen’s Compensation 


Board v. U. S. Coal & Coke Co., 245 
S.W. 900, 196 Ky. 833. 


37. Johnson vy. Cole, 161 N.E. 700, 
87 Ind.App. 678 [foll Gilbert v. H. C. 
Bay Co., 161 N.E. 702, 87 Ind.App. 
693]. ‘ 

3s. Ala.—Galloway Coal Co. Vv. 
Stanford, 109 So. 377, 215 Ala. 79. 


Kan.—Billings v. United Power & 


Light Corporation, 263 P. 779, 125 
Kan. 370. 
La.—Jackson v. Young, 6 La.App. 


854: Morgan v. Nelms, 5 La.App. 414. 


Okl.—Hamilton & Hartman v. Bad- 
gett, 22 P.(2d) 350, 164 Okl. 31. 


Pa.—Ludington vy. Russell Coal 
Mining Corporation, 90 Pa.Super. 318. 


YTenn.—Cambria Coal Mining Co. v. 
Wilson, 299 S.W. 811, 156 Tenn. 64. 


[a] Rule applied.—Time that total 
disability from injury to leg was 
‘compensated is deducted from com- 
pensation period for permanent par- 
tial disability, in determining time 
for compensation of following perma- 
nent partial disability, and not from 
the period provided by a schedule for 
total loss of leg. Doullut & Ewin v. 
Seabury, 116 So. 134, 217 Ala. 285. 


{b] Limit as to partial disability. 
—Where compensation for _ partial 
disability is limited to three hundred 
weeks, compensation for total inca- 
pacity for twelve weeks and for per- 
manent partial incapacity is limited 
to three hundred and twelve weeks. 
Texas Employers’ Ins. Ass’n_ vy. 


Tazewell Coal Co. v. Industrial Com- 
mission, 143 N.E. 406, 312 Ill. 145; 
Inland Rubber Co. v. Industrial Com- 
mission, 140 N.E. 26, 309 Ill. 43; 
Groveland Coal Mining Co. v. Indus- 
wae Commission, 140 N.E. 24, 308 Ill. 


40. Glover v. Washington-Youree 
Hotel Co., 127 So. 18, 13 La.App. 112; 
Cloud v. Ohio Oil Co., 6 La.App. 823; 
Mays v. Allison & Langston Supply 
Co., 5 La.App. 686; Moray y. Indus- 
trial Commission of Utah, 199 P. 1023, 
58 Utah 404. 


{a] Discretion held properly exer- 
cised.— Notwithstanding total disabil- 
ity not exceeding two months, the 
court properly exercised its discre- 
tion in awarding six dollars weekly 
compensation for ‘one hundred and 
twenty-five weeks as the statute per- 
mitted, rather than making any 
award based on temporary total dis- 
ability. Thibeau v. Dutton & Mercer, 
136 So. 186, 17 La.App. 338. 


41. Hargis v. McWilliams Co., 119 
So. 88, 9 La.App. 108; Cobb v. Gilli- 
land Oil Co., 4 La.App. 529; Quattle- 
baum v. Texas Pipe Line Co., 4 La. 
App. 406; Hutchinson v. Louisiana 
Central Lumber Co. & Southern 
Casualty Co., 3 La.App. 413; Price v. 
Gilliland Oil Co., 3 La.App. 175; King 
v. McClanahan, 3 La.App. 117. 


_{a] Thus compensation for totally 
disabled employee, who will improve 
thereafter, should be during disabil- 
ity, but not exceeding four hundred 
weeks. Aulds v. Southern Kraft Co., 
(La.App.) 148 So. 447; King v. Mc- 
Clanahan, 3 La.App. 117 (continuance 
of allowance should be granted dur- 
ing disability of not exceeding three 
hundred weeks). ry 


42. American Chain Co. v. Salters, 
140 N.E. 435, 80 Ind.App. 410; West- 
ern Oil Corporation v. Davis, (Okl.) 
23 P.(2d) 686. 


[a] Illustration.—Under Work- 
men’s Compensation Act (1917) § 2, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the period during which compensation has been paid 
under a prior award, but should begin at the time 
of the iinal payment under the prior award.‘ 
Where claimant is receiving compensation for perma- 
nent partial disability he cannot, on suffering a tem- 
porary total disability, receive combined compen- 
sation in excess of the amount per week for total 
disability limited by the statute.** ; 


[§ 547] 5. Schedule Injuries—a. In General. 
The compensation acts ordinarily contain a schedule 
of specific injuries to which attach specific awards 
of compensation,*® and any award of compensation 
as to an injury included in the schedule is limited 
and determined thereby,4® and not by any provi- 
sion for compensation for permanent partial dis- 
ability,#7 and does not depend on subsequent earn- 
ing capacity,*® and is not lost because of ability 
to do other work.*® In this connection it should 
be noted that the provision of the statute for a mini- 
mum weekly award may in a particular case render 
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the award for a minor injury the same as would 
have been the award for a greater injury according 
to the schedule, where the number of weeks is fixed 
by the statute, and only the amount is subject to 


_yariation.®°° Compensation for schedule injuries be- 


comes due when no further improvement in the in- 
jured member can reasonably be made.°t While a 
provision for compensation for the loss of a mem- 
ber causing partial disability cannot be applied to 
a disability caused by internal injuries,®? such a 
provision, directing the measure of compensation 
for partial disability and limiting the amount to a 
percentage of the total compensation for the total 
loss of the member causing the partial disability, 
has been construed to apply to a partial disability 
produced by internal injuries, as in such case the 
limitation is disregarded,®* and such provision must 
be followed in determining the award.*+ That cer- 
tain injuries are not covered by a schedule does not 
mean that they are not compensable, compensation 


providing for an award during an em- 
ployee’s total disability, not exceed- 
ing five hundred weeks, where the 
board as the last of a series of 
awards for temporary total found 
that an employee’s disability and im- 
pairment therefrom had progressed 
and increased, and became total and 
permanent, fixing compensation at 
five hundred weeks with credits for 
payment, the board is within its au- 
thority. American Chain Co. v. Salt- 
ers, 140 N.E. 435, 80 Ind.App. 410. 


43. Neglia v. Zimmerman, 198 N. 
Y.S. 596, 206 App.Div. 634 [rev _on 
other grounds 142 N.E. 442, 237 N.Y. 
131 (motion den 143 N.E. 760, 237 N. 
Y. 604)]. 


44, Peterson v. Borden’s Produce 
Co., (Neb.) 250 N.W. 240; Nelson v. 
penis Oil Co., 238 N.W. 525, 121 Neb. 
62. 


45. See statutory provisions. 


46. Colo.—Cresson Consol. Gold 
Min. & Mill. Co. v. Industrial Commis- 
sion of Colorado, 9 P.(2d) 295, 90 
Colo. 353. 


Tll.—Swift & Co. v. Industrial Com- 
mission, 134 N.E. 9, 302 Ill. 38. 


Iowa.—Pappas v. North Iowa Brick 
eee Co., 206 N.W. 146, 201 Iowa 


La.—Yelverton y. Louisiana Cent. 
Lumber Co., 138 So. 684, 19 La.App. 
21; Fussell v. Urania Lumber Co., 
123 So. 445, 11 La.App. 321. 


Me.——Clark v. Kennebec 
Co., 113 A. 51, 120 Me. 133. 


Mass.—Jakutis’ Case, 130 N.E. 637, 
238 Mass. 308. 


Minn.—Sheldon y. Gopher Granite 
Co,, 219 N.W. 867, 174 Minn... 551; 
Chiovitte v. Zenith Furnace Co., 181 
N.W. 648, 148 Minn. 277. 


N.J.—Vishney v. Empire Steel, etc., 
Co., 95 A. 148, 87 N.J.Law 481; Bate- 
man Mfg. Co. v. Smith, 89 A. 979, 85 
N.J.Law 409. 


N.Y.—Sokolowski y. Bank of Amer- 
ica, 184 N.E. 492, 261 N.Y. 57, aff 254 
N.Y.S. 349, 234 App.Div. 903, am 255 
N.Y.S. 930, 235 App.Div. 749; Mar- 
hoffer v. Marhoffer, 161 N.Y.S. 527, 
175 App.Div. 52 [rev on other grounds 
116 N.E. 379, 220 N.Y. 543]. 


Ohio.—State v. Industrial Commis- 
gion of Ohio, 183 N.E. 871, 126 Ohio 
Epos 


Okl.—Crowe Coal Co. v. Swindell, 
{71 C. J.—53] 


Journal 


235 P. 614, 109 Okl. 275. 


Pa.—Kerwin v. American Ry. Ex- 
press ‘Co.; 116 A. 7655,0273iubar 1345 
Labuck y. Mill Creek Coal Co., 9 Pa. 
Dist.&Co. 507. 


Wash.—Sinnes v. Daggett, 142 P. 
5, 80 Wash. 673. 


[a] Illustrations.—(1) The loss of 
a portion of the fingers when so pro- 
vided by schedule amounts only to 
permanent partial disability. Sinnes 
v. Daggett, 142 P. 5, 80 Wash. 673. 
(2) Accidental injury to employee re- 
sulting in hernia is compensable for 
eight weeks, unless injury results in 
total permanent disability. Chas. M. 
Dunning Const. Co. v. Heck, 15 P.(2d) 
988, 160 Okl. 98; Southland Gasoline 
Co. v. Bowlin, 3 P.(2d) 663, 152 Okl. 
117 (compensation award for acci- 
dental injury resulting in hernia, for 
period of thirty-one weeks, where in- 
dustrial commission found claimant 
sustained temporary total disability 
only, is unauthorized). 


[b] Awarding compensation for 
longer period than that fixed by stat- 
ute for specific injury would consti- 
tute error. 
v. Bowlin, 3 P.(2d) 668, 152 Okl. 117. 


[c] No discretion.—The court or 
the industrial board has no discretion 
as to the amount to be paid under a 
schedule, and it is immaterial that 
an injury did not seriously impair the 
working power of the employee, and 
that the employee soon went back to 
work. H. K. Toy & Novelty Co. v. 
rep iies ta 117 N.H. 260, 68 Ind.App. 
653. 


47. Cresson Consol. Gold Min. & 
Mill. Co. y. Industrial Commission of 
Colorado, 9 P.(2d) 295, 90 Colo. 353; 
Chiovitte v. Zenith Furnace Co., 181 
N.W. 643, 148 Minn. 277; Ellis v. U. 
S. Fidelity & Guaranty Co., (Tex.Civ. 
App.) 6 S.W.(2d) 811. 


[a] Rule applied.—(1) Rule enti- 
tling employee to liberal construc- 
tion of act does not make hernia com- 
pensable under general provision of 


act. Ellis v. U.S. Fidelity & Guar- 
anty Co., (Tex.Civ.App.) 6 S.W.(2d) 
811. (2) Where the Industrial Acci- 


dent Commission, in a case based on 
a claim for compensation for hernia 
alone, awarded the full sum provid- 
ed therefor by Or. L. § 6626, subd. (d), 
as amended by Laws 1921, c. 311, p. 
575, it did not err in awarding nothing 
for other injuries and classifying 
claimant’s condition as temporary to- 


Southland Gasoline Co. 


tal disability under such subdivision, 
instead of permanent partial disabil- 
ity under subdivision (f). MeBer- 
mott v. State Industrial Accident 
Commission, 215 P. 591, 107 Or. 526. 


48. Conn.—Dombrozzi v. E. Gross 
& Co., 153 A. 780, 112 Conn. 627. 


Ill.—Swift & Co. v. Industrial 
Commission, 134 N.E. 9, 302 Ill. 38. 


Me.—Clark v. Kennebec Journal 
Co., 118 A. 51, 120.Me. 133. 


Minn.—Chiovitte v. Zenith Furnace 
Co., 181 N.W. 6438, 148 Minn. 277. 


_Ohio.—State v. Industrial Commis- 
eeley Ohio, 183 N.E. 871, 126 Ohio 


Okl:—Warner & Caldwell Oil Co. v. 
State Industrial Commission, 297 P. 
254, 148 Okl. 54; Cameron Coal Co. 
v. Dunn, 205 P. 503, 85 Okl. 219. 


Tenn.—Catlett v. Chattanooga Han- 
ve Co., 65 S.W.(2d) 257, 165 Tenn. 


Tex.—Choate v. Hartford Accident 
& Indemnity Co., (Civ.App.) 54 S.W. 
(2d) 901. 


49. Kerwin v. American Ry. Ex- 
press Co., 116 A. 655, 273 Pa. 134. 


50. Maziarski v. George A. Ohl & 
Co., 93 A. 110, 86 N.J.Law 692; James 
A. Bannister Co. v. Kriger, 85 A. 1027, 
84 N.J.Law 30 [reh den 89 A. 923]. 


fa] Illustration.—When under the 
schedule fifty per cent of the daily 
wages for thirty weeks is fixed as the 
compensation for the loss of a second 
finger and for the loss of the first 
phalange of a second finger, the com- 
pensation is one half of that amount, 
and an award of five dollars a week 
—the minimum amount—for thirty 
weeks is proper when the employee’s 
wages were fifteen dollars a week. 
Maziarski v. George A. Ohl & Co., 93 
A. 110, 86 N.J.Law 692. 


Minimum where time not specified - 
see infra § 555. 


51. Panico v. Sperry Engineering 
Co., 156 A. 802, 113 Conn. 707. 


When injury becomes permanent 
see supra § 546. 

52. Sullivan y. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543. 

53. Sullivan v. Anselmo Mining 
Corporation, supra. 


_ 54 Sullivan y. Anselmo Mining 
Corporation, supra, ; 
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being awarded under the general provisions.°5 In 
some jurisdictions a hernia is not regarded as a 
specific injury in the same sense as the injuries pro- 
vided for in a schedule.°* Where a schedule makes 
no distinction between complete and incomplete 
hernias, both are compensable at the same rate.>” 
No credit is to be allowed the employee for wages 
earned after an injury compensable under the sched- 
ule.°& Under some schedules an award for facial 
disfigurement is based on earning capacity,®® in which 
case an award for such disfigurement cannot be made 
when an award for all loss of earning capacity has 
been made under an “other cases” clause concern- 
ing loss of earning capacity.®° 


[§ 548] b. “Other Cases” Provisions. Many of 
the statutes after enumerating specific injuries and 
providing compensation therefor add what is gen- 
erally called ‘an “other cases” clause providing com- 
pensation for injuries not specifically provided for.*+ 
Some of these clauses prescribe that, for other inju- 
ries not scheduled, but of the same class of dis- 
ability, awards shall be proportionate to those sched- 
uled,®? and compensation must be awarded accord- 
ingly. The amount awarded must be based sole- 


55. Jirout yv. Gebelein, 121 A 831, 
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difference between the average week- 
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ly upon the disability due to the loss of a member 
or part of a member or function.** The schedule pro- 
visions for compensation may be used as a standard 
for, measuring compensation for injuries falling 
under an “other cases” clause.*® Where the “other 
cases” clause requires compensation in proportion 
to the relation which the injury bears to the sched- 
ule injuries, the determining body is vested with 
discretion in fixing the amount.*® Loss of earning 
power is not necessary under such a provision, al- 
though it may also include injuries causing such 
loss.67 Where after enumerating specific injuries, 
the statute provides for proportionate compensa- 
tion for injuries in all other cases “in this class,” 
the provision cannot be held to inelude an impair- 
ment occasioned by an injury different from those 
named in the schedule,®* but in many jurisdictions 
the “other cases” clause is designed to cover all 
cases of permanent partial disability except those 
specifically mentioned in the schedule,®® and covers 
all cases in the class of disability which cannot be 
fully compensated by the schedule awards,?® and 
only eases where the injuries are not confined to 


[a] Applications of rule.—(1) 


142 Md. 692. 


56. Texas Employers’ Ins. Ass’n 
v. Henson, (Tex.Civ.App.) 381 S.W. 
(2d) 669 [rev on other grounds 
(Commn.App.) 48 S.W.(2d) 970, and 
rca (Commn.App.) 52 S.W.(2d) 


57. Parker v. Weber-Kin 
Co., 139 So. 660,-19 La.App. 177; 
son v. Sayers, 7 La.App. 72. 


58. Davenport Silk Mills v. Dil- 
linger, 43 S.W.(2d) 493, 163 Tenn. 402. 


59. Freeland v. Endicott Forging 
& Mfg. Co., 253 N.Y.S. 597, 233 App. 
Div. 440. 


60. Freeland y. Endicott Forging 
& Mfg. Co., supra. 


[a] Reason for rule.—Paragraph 
relating to “other cases,” in subdi- 
vision relating to permanent partial 
disability, and preceding paragraph 
of the same subdivision relating to 
award for loss of use of body mem- 
bers, are mutually exclusive. Free- 
land v. Endicott Forging & Mfg. Co., 
253 N.Y.S. 597, 233 App.Div. 440. 


61. See statutory provisions; and 
cases infra this section. 


62. See statutory provisions; 
cases infra this note. 


[a] Particular statutes construed. 
—(1) Under the Indiana act (Acts 
(1919] c 57 § 31 cl (h) being Burns 
St. Annot. Suppl. [1921] § 802001), 
providing for compensation in other 
cases of permanent partial impair- 
ment than those specified proportion- 
ate to the degree thereof, when con- 
strued with the remainder of the 
statute, permanent partial impair- 
ment refers to physical impairment, 
and compensation is to be awarded 
for injuries resulting in permanent 
partial impairment in proportion to 
the degree of physical impairment, 
and not impairment of earning power, 
“impairment,” as used therein, mean- 
ing the loss of a function. Edward 
Iron Works v. Thompson, 141 N.E. 
530, 80 Ind.App. 577. (2) As used in 
the Utah act (Comp. L. [1917] § 3138, 
‘as amended by L. [1919] c 63), fixing 
the rate of compensation for partial 
disability as sixty per cent of the 


Mfg. 
Bee- 


and 


ly wages before the accident and the 
weekly wages thereafter, and as sixty 
per cent of the average weekly wages 
for specified periods in case of cer- 
tain enumerated injuries and “any 
other disfigurement or the loss of 
bodily function not otherwise provid- 
ed for,’ the quoted words include 
such other injuries as are similar to 
the loss of physical members enumer- 
ated, in the respect that they are fix- 
ed and permanent, and their conse- 
quence and degree of disability can 
be presently ascertained. Vukelich 
v. Industrial Commission of Utah, 220 
P. 1078, 62 Utah 486 (where three of 
employee’s vertebre were crushed to- 
gether, and the formation of bone 
callous blended them as one, and in- 
terfered with the motion of the spine, 
he suffered “loss of bodily function” 
within Comp. L. [1917] § 3138, as 
amended by lL. [1919] c 68, prescrib- 
ing the rate of compensation for par- 


.tial disability in case of “loss of bod- 


ily function not otherwise provided 
Lora) 


63. Mockett v. Ashton, 90 A. 127, 
84 N.J.Law 452. : 


64 Carr v. John W. Rowan Plas- 
tering Co., (Mo.App.) 55 S.W.(24) 727. 


65. Nelson vy. Kentucky River 
Stone & Sand Co., 209 S.W. 506, 183 
Ky. 583 [extending op and den reh 
206 S.W. 478, 182 Ky. 317]. 


66. Herndon v. S. A. Robertson 
Const. Co., (Mo.App.) 59 S.W.(2d) 75; 
Lynch y. Gleaner Combine Harvester 
Corporation, 17 S.W.(2d) 554, 223 Mo. 
App. 196. 


[a] Rule applied.—Workmen’s com- 
pensation commission, in exercising 
its discrétion in fixing period of com- 
pensation for injuries not specifically 
covered by statute, could consider 
bulletin, in nature of actuarial table, 
so long as the award is proper. Har- 
bour v. Gardner, (Mo.App.) 88 S.W. 
(2d) 295. 


67. Carr v. John W. Rowan Plaster- 
ing Co., (Mo.App.) 55 S.W.(2d) 727; 
Betz v. Columbia Telephone Co., 24 
S.W.(2d) 224, 224 Mo.App. 1004. 


68. Northwestern Fuel Co. v. 
Leipus, 152 N.W. 856, 161 Wis. 450, 
Ann.Cas.1918A 533. 


Where the schedule gives a certain 
compensation for total blindness of 
one eye, the physical organ itself be- 
ing retained, compensation under the 
relative injury provision of the stat- 
ute was properly awarded, where 
there is partial blindness of the eye, 
the physical organ being retained. 
Stoughton Wagon Co. v. Myre, 157 N. 
W. 522, 1683 Wis. 132. (2) A partial 
and permanent impairment of the 
strength and usefulness of an arm is 
not within a scheduled class of inju- 
ries referring to the physical loss of 
an arm. Northwestern Fuel Co. v. 
Leipus, 152 N.W. 856, 161 Wis. 450, 
Ann.Cas.1918A 533. But see Stough- 
ton Wagon Co. v. Myre, 157 N.W. 522, 
163 Wis. 132, 134 (where it was said: 
“The relative injury clause in ques- 
tion has been amended by ch. 378, 
Laws 1915, so that there is now no 
doubt of the legislative purpose to 
make it applicable to all cases of per- 
manent disability resulting from in- 
juries to those members of the body 
or its faculties named in the schedule 
although the member be not severed 
or the faculty totally lost’’). 


69. Van Orman v. Robinson, 300 P. 
412, 150 Okl. 156; Amerada Petroleum 
Corporation v. State Industrial Com- 
mission, 300 P. 761, 150 Okl. 16; Allen 
Water Co. v. Davis, 300 P. 798, 150 


Okl. 13; Blake v. Smock, 296 P. 750, 
147 Okl. 281. 
[a] Illustrations.—The “other 


cases” clause has been held to cover 
such injuries as: (1) Injuries to an- 
kle, leg, and hip. White Oak Refining 
Co. v. Whitehead, 298 P. 611, 149 Okl. 
297. (2) Injuries to hip and pelvic 
region. Farmers’ Co-op. Ass’n vy, 
Beagley, 12 P.(2d) 544, 158 Okl. 53. 
(3) Back injury. Estes Battery & 
Electric Service v. Birch, 14 P.(2da) 
410, 159 Okl. 75; Otis Elevator Co. v. 
Haveley, 296 P. 1106, 148 Okl. 82. (4) 
Injury_to spine. Fursman Coal Co. v. 
State Industrial Commission, 232 P., 
802, 105 Ok]. 261. 5) Ten per cent 
permanent injury to clavicle bone and 
shoulder. Tidal Oil Co. v. Bolton, 4 
P.(2d) 736, 153 Okl. 20. 


70. Freeland vy. Endicott Forging 
& Mfg. Co., 253 N.Y.S. 597, 233 App. 
Div. 440; Wagner v. American Bridge 
Co., 158 N.Y.S. 1048, 172 App.Div. 876. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a specific member or specific members;71 and com- 
pensation in such eases is generally awarded accord- 


ing to the rules for compensation 


ability,72, thus making loss of earning capacity, 
rather than loss of wages, the test." 
in a schedule that compensation therein provided 
shall be in leu of all other compensation has been 
held to extend to the “other cases” clause;’* and 
one suffering several injuries in the same accident is 
entitled to only one award under such a clause.’® 


[§ 549] c. Several 
each of which there is a scheduled 


71. Sokolowski v. Bank of Ameri- 
ca, 184 N.E. 492, 261 N.Y. 57. 


72. See supra §§ 541-544. 


7S. Baltimore Pub. Co. v. 
dricks, 143 A. 654, 156 Md. 74. 


[a] hug provision of statute re- 
lating to compensation in “other 
cases’ must be considered in connec- 
tion with section relating to deter- 
mining average weekly wage, where 
employee’s wages would be expected 
to increase. altimore Pub. Co. v. 
Hendricks, 148 A. 654, 156 Md. 74. 


74 Flinn vy. Hartley, (Ind.App.) 
184 N.B. 915; Bickel v. Ralph Sollit 
& Sons Const. Co., (Ind.App.) 184 N. 
E. 196. 


75. Knispel v. Gulf States Utilities 
Go.,,. 135, So. 388, 19 La.App.. 275 
[judgm set aside on other grounds 
141 So. 9, 174 La. 401]. 


76. Conn.—Saddlemire v. Ameri- 
can Bridge Co., 110 A. 63, 94 Conn. 618. 


Ind.—In re Denton, 117 N.B. 520, 
65 Ind.App. 426. 


La.—Porter v. Alfred S. Amer. Co., 
83 So. 852, 146 La. 618. 


Mass.—In re Meley, 
219 Mass. 136. 


Okl.—Briscoe Construction Co. v. 
Listerman, 20 P.(2d) 560, 163 Okl, 
17; Magnolia Petroleum Co. v. Ary, 
14 P.(2d) 385, 159 Okl. 73; Constitu- 
tional Indemnity Co. v. Beckham, 289 
P. 776, 144 Okl. 81. 


R.I.—Gibbons v. United Electric 
Rys. Co., 138 A. 175, 48 R.I. 353. 


Tenn.—Knoxville Power & Light 
Co. v. Barnes, 299 S.W. 772, 156 Tenn, 
184; Bon Air Coal & Iron Corpora- 
tion v. Johnson, 283 S.W. 447, 153 
Tenn, 255. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Maledon, (Commn.App.) 27 S.W. 
On 151 [rev (Civ.App.) 11 S.W.(2d) 
6 3 

[a] Dlustration.—Where leg and 
back were permanently injured, minor 
disability was not merged into major, 
but entitled employee to compensation 
for permanent partial disability from 
single injury. Bon Air Coal & Iron 
Corporation v. Johnson, 283 S.W. 447, 
153 Tenn. 255. 


[b] Rule applied.—(1) Award for 
injury to left arm and right hand, ac- 
cording to ratio of partial to_total 
loss of each member is proper. Knox- 
ville Power & Light Co. v. Barnes, 299 
S.W. 772, 156 Tenn. 184. (2) A serv- 
ant who lost an eye and was awarded 
one thousand two hundred dollars 
and was again injured, resulting in 
the loss of his major arm at the 
shoulder, was also entitled to an 
award of one thousand nine hundred 
dollars for the loss of the arm, the 
maximum of two thousand dollars in 
a provision relating to an unsched- 
uled disability, ,which may be rated 


Hen- 


106 N.E. 559, 


: 


Injuries—(1) In General. 
Where there are several independent injuries, for 
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where there are 


for partial dis- | finger.?7 


A provision 


that amputation 


amount of com- | be equivalent to 


by the commission as a permanent 
partial disability, not applying. Klip- 
pert v. Industrial Ins. Department of 
Washington, 196 P. 17, 114 Wash. 525. 
(3) Compensation for loss of arm, 
vision, and hearing may be awarded 
in amounts specifically designated, if 
total does not exceed compensation 
for permanent total disability. Do- 
lese Bros. Co. v. Roberts, 8 P.(2d) 
756, 155 Okl. 198. (4) Employee suf- 
fering loss of all toes on one foot is 
entitled to compensation for loss of 
each toe at statutory rate. Constitu- 
tional Indemnity Co. v. Beckham, 289 
P. 776, 144 Okl. 81 (provision for spe- 
cific award for loss of toes governs 
over provision for percentage of dis- 
ability to foot). 


[c] In New York (1) prior to an 
amendment (L. [1929] c 301 § 1), ex- 
pressly providing for such compensa- 
tion, it was held that Workmen’s 
Compensation Law § 15 par 3, pro- 
viding that compensation for certain 
specific injuries shall be in lieu of all 
other compensation, does not by its 
terms exclude compensation for inju- 
ries defined in other paragraphs of 
the act, but, the theory of compensa- 
tion being loss of earning power, it 
prevents consecutive or concurrent 
awards for separate injuries. Mar- 
hoffer v. Marhoffer, 116 N.H. 379, 220 
N.Y. 543 (under Workmen’s Compen- 
sation Law, employee suffering per- 
manent partial disability by loss of 
finger, and temporary total disability 
through injuries to other fingers, may 
recover for permanent disability, but 
cannot also receive compensation for 
temporary total disability). (2) Com- 
pensation could not be had for each 
of several injuries (Gefers v. New 
York Window Cleaning Co., 230 N.Y.S. 
706, 224 App.Div. 792 [aff 164 N.E. 
3841, 249 N.Y. 433]; Rubenstein v. 
Pechter Baking Co., 280 N.Y.S. 577, 
224 App.Div. 324 [foll Hoffman y. 
Chatham Electric Light, Heat & Pow- 
er Co., 230 N.Y.S. 849, 224 App.Div. 
799; Wells v. General Carbonic Co., 
230 N.Y.S. 928, 224 App.Div. 763 (aff 
164 N.B. 341, 249 N.Y. 4383)]; Bern- 
stein v. Hoffman, 219 N.Y.S. 219, 219 
App.Div. 152 [award for partial loss 
of arm cannot be made, to begin at 
conclusion of award for partial loss 
of thumb]; Henley v. ‘Brooklyn 
Heights R. Co., 2138 N.Y.S. 321, 215 
App.Div. 857 [aff 154 N.E. 609, 243 
N.Y. 570]), (8) and, where the full 
compensation for temporary total dis- 
ability has been made for one injury, 
an additional award cannot be made 
for another injury (Fredenburg v. 
Empire United R. Co., 154 N.Y.S. 351, 
168 App.Div. 618 [mod 154 N.Y.S. 351, 
170 App.Div. 942]), (4) not, at any 
rate, until the expiration of the pe- 
riod for which the first award is made 
(Fredenburg v. Empire United R. Co., 
supra). (5) Consecutive or concur- 
rent awards being deemed improper, 
compensation for several injuries 
could be awarded only under the ‘“‘oth- 
er cases” clause of the schedule. 
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pensation, an award may be made for each,’® as 


distinct injuries to more than one 


Compensation for an injury made up of 
several other injuries, to each of which a specific 
award of compensation is allotted by the statute, 
should be based on the scheduled compensation for 
the greater injury and not on the awards for its 
component parts.7® For example, where the statute 
provides for compensation for the loss of an arm 
and for the loss of a hand, and provides further 


between the elbow and the wrist 


shall be considered equivalent to the loss of a hand, 
and that permanent loss of the use of a member shall 


the loss of the member, an award 


Hoffman v. Chatham Electric Light, 
Heat & Power Co., 164 N.B. 341, 249 
N.Y. 433; Quinn v. James Fanning, 
Inc., 225 N.Y.S. 372, 221 App.Div. 687; 
Bernstein v. Hoffman, 219 N.Y.S. 219, 
219 App.Div. 152. 


77. Rutter v. New Orleans Public 
Belt R. R., 119 So. 877, 167 La. 570; 
Maziarski v. George A. Ohl & Co., 93 
A. 110, 86 N.J.Law 692; George W. 
Helme Co. v. Middlesex Co. Pl., 87 A. 
72, 84 N.J.Law 531; Millers’ Indem- 
nity Underwriters v. Huffaker, (Tex. 
Civ.App.) 241 S.W. 7382. But see In re 
Maranovitch, 117 N.E. 530, 65 Ind. 
App. 489 (compensation for loss of 
two or more fingers will be fixed un- 
der the general clause, “other partial 
permanent disabilities,” and not by 
multiplying the compensation for one 
finger, which could exceed the amount 
for a whole hand). 


[a] Provision that payment shall 
not be made under more than one 
clause of a statute, nor after the em- 
ployee is able to earn as much as 
before the accident, does not limit 
compensation for the loss of three 
fingers to that for loss of one, nor 
preclude payments to one who went 
to his work and was paid the same 
wages as before, and was discharged 
after eight months, but was not at 
such time able to do his work with- ° 
out help of other servants. Norwood 
v. Lake Bisteneau Oil Co., 83 So. 25, 
145 La. 823. 


{[b] Injury to fingers not amount- 
ing to total loss or loss of use of hand. 
—(1) A servant whose injury neces- 
sitated an amputation following a 
line drawn across the left hand from 
the knuckle joint of the index finger 
to a point where the metacarpal bone 
of the little finger joins the wrist was 
not entitled to compensation based 
upon the total loss of the use of the 
hand, but only to specific compensa- 
tion for injuries to the fingers, pro- 
vided for in Employers’ Liability Act. 
Millers’ Indemnity Underwriters v. 
Huffaker, (Tex.Civ.App.) 241 S.W. 
732. (2) Disability to employee's fin- 
ger may not be considered as part of 
disability to hand. Sampley (South- 
west Const. Co.) v. Aldridge, 22 P.(2d) 
1036, 164 Okl. 66. 


78. Colo.—Industrial Commission 
of Colorado v. General Accident, Fire 
& Life Assur. Corporation, 204 P. 
338, 71 Colo. 115. 


Ind.—Dowdell vy. Super-Heater Co., 
178 N.E. 176, 93 Ind.App. 287; In re 
Hart, 133 N.E. 837, 77 Ind.App. 431. 


Minn.—State v. District Court of 
Ramsey County, 174 N.W. 826, 144 
Minn. 198; State v. Clay County Dist. 
Ct., 151 N.W. 530, 129 Minn. 91. 


Mo.—Darghe v. Blackburn Const. 
Co., (App.) 53 S.W.(2d) 1088. 


N.Y.—F licker v. Mac Sign Co., 170 
N.E. 118, 252 N.Y. 492; Gross v. Hud- 
son Reade Corporation, 214 N.Y.S. 
449, 215 App.Div. 632. 
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for injuries to the forearm and the hand should be 
based on the award for the loss of a hand;*® and 
an analogous holding has been made with regard to 
an injury, to an ankle, the award being based on 
Likewise, where the loss of 
several fingers creates a condition amounting to the 
loss of the use of the hand, an award may be made 
for the injury to the hand,*1 and so for loss of toes 
resulting in loss of use of the foot,§? although a 
separate injury to the hand has been held compen- 
sable in addition to the award for loss of, or injury 
to, the fingers;8* and an award for loss of toes does 


the loss of a foot.®? 


79. State vy. Clay County Dist. Ct., 
151 N.W. 530, 129 Minn. 91, 93; Lum- 
bermen’s Reciprocal Ass’n v. Pollard, 
(Tex.Commn.App.) 10 S.W.(2d) 982 
[mod (Civ.App.) 295 S.W. 279]; Avtna 
Life Ins. Co. v. Rodriguez, (Tex.Civ. 
App.) 255 S.W. 446. 


“If there were no injuries except 
to the hand and forearm, we think 
the court should have awarded com- 
pensation based upon a percentage of 
total disability to the hand. If there 
were permanent injuries to the arm 
above the elbow, the court should 
not have attempted to separate these 
injuries from those to the hand, but 
should have found the percentage of 
total disability to the arm as a whole, 
and should have awarded compensa- 
tion accordingly,” State v. Clay 
County Dist. Ct., supra. 


80. Rakiec v. Delaware, 
Co., (N.J.Sup.) 88 A. 953. 


81. Colo.—Industrial Commission 
of Colorado v. General Accident, Fire 
& Life Assur. Corp., 204 P. 338, 71 
Colo. 115. 


Ind.—Dowdell v. Super-Heater Co., 
178 N.E. 176, 93 Ind.App. 287; West- 
ern Const. Co. v. Early, 142 N.E. 396, 
81 Ind.App. 490; In re Hart, 133 N.E. 
837, 77 Ind.App. 431; In re Marano- 
vitch, 117 N.E. 530, 65 Ind.App. 489. 


N.Y.—Gross v. Hudson Reade Cor- 
poration, 214 N.Y.S. 449, 215 App.Div. 
632; Berman v. Reliance Metal Spin- 
ning & Stamping Co., 175 N.Y.S. 838, 
187 App.Div. 816; Dutcher v. Ameri- 
can Express Co., 170 N.Y.S. 442, 183 
App.Div. 162; Rockwell v. Lewis, 154 
N.Y.S. 893, 168 App.Div. 674 [appeal 
dism 113 N.E. 1065, 218 N.Y. 692]. 
But see Grammici v. Zinn, 114 N.H. 
397, 219 N.Y. 322 (holding that, where 
claimant lost three fingers, and first 
phalange of fourth finger of hand, al- 
though rendering it useless in voca- 
tion, compensation will not be award- 
ed, as for loss of hand); Adams. v. 
Boorum & Pease Co., 166 N.Y.S. 97, 
179 App.Div. 412 (holding that, where 
claimant lost only part of hand, leav- 
ing thumb and palm normal, award 
granting compensation for loss of en- 
tire hand is error). 


Okl.—Commonwealth Mining Co. v. 
Atterberry, 22 P.(2d) 78, 163 Okl. 
294; Carl B. King Drilling Co. v. Far- 
ley, 22 P.(2d) 80, 163 Okl. 304. 


Utah.—North Beck Mining Co. v. 
Industrial Commission of Utah, 200 
P. 111, 58 Utah 486. 


N.B.—Pankhurst v. Smith, 44 N.B. 
279, 33 Dom.L.R. 28. 


[a] Reason for rule.—‘‘The hand 
consists of the palm and the thumb 
and fingers, and it is not difficult to 
understand how in many instances 
the loss of three or four of the mem- 
bers would render the hand abso- 
lutely valueless for any practical use, 
and the statute has provided for 
just such a case as is now before us. 


etc, R. 
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not preclude a subsequent award for partial loss of 
the foot resulting from the loss of toes and other 
injuries arising out of the same accident,** even 
though the loss of toes did not contribute to the par- 
tial loss of use of the foot.%® 


curring injuries 


Here there is a complete loss of the 
index, second, and third fingers, and 
fourth finger is stiff and practically 
useless. Such a hand as that is ob- 
viously permanently useless, as much 
so, practically, as though it were am- 
putated at the wrist, and no good rea- 
son suggests itself why the compen- 
sation provided for a hand perma- 
nently useless should not be paid, 
rather than the rate established 
where one of the particular fingers 
is lost, and where the use of the 
hand may be seriously impaired for 
doing many kinds of labor.’’ Rock- 
well v. Lewis, 154 N.Y.S. 8938, 894, 168 
App.Div. 674 feppeal dism 113 N.E. 
1065, 218 N.Y. 692]. 


[b] oss of use of thumb cannot 
be considered the loss of a finger 
within a provision that, where in- 
jury results in the loss of more than 
one finger, compensation therefor, 
may be awarded for the proportionate 
loss of the use of the hand occasioned 
thereby. Doris v. James Butler, Inc., 
192 N.Y.S. 515, 199 App.Div. 116. 


[c] Actual loss essential.—(1) 
There must be an actual physical loss 
of more than one finger, or a ‘“perma- 
nent loss of the use of a finger,’ in 
order to constitute such loss, before 
the commission has jurisdiction to 
make an award for the “proportion- 
ate loss of the use of the hand,” and 
a slight injury to three fingers does 
not constitute “the loss of more than 
one finger.’’ Clayton v. Foundation 
Co., 185 N.Y.S. 31, 193 App.Div. 822. 
(2) Where, because of injury in a 
mangle, it was necessary to amputate 
the index, middle, and ring fingers of 
the hand back of the head of the met- 
acarpal bones, and the little finger at 
the second joint, the fleshy part of 
the thumb also being injured, com- 
pensation for the injury should have 
been awarded as for loss of fingers, 
and not for the total loss of the use 
of the hand. Barringer v. Clark, 172 
N.Y.S. 398, 184 App.Div. 695. (3) 
Where there is not a loss of two or 
more fingers, or two or more phal- 
anges of two or more fingers, under 
Workmen’s Compensation Law § 15 
subd 3 (q), compensation may not be 
proportioned to loss of use of the 
hand, but compensation may be 
awarded under § 15 subd 8 (i), (j), 
(e), (s), for loss of a finger and for 
proportionate permanent partial loss 
of the use of other fingers. Hass- 
furter v. Garrison, 205 N.Y.S. 398, 210 
App.Div. 802. (4) Loss of phalange 
of one finger, and partial loss of use 
of another finger, did not justify 
award for proportionate loss of use 
of hand. Rounds v. Davis Furniture 
Co., 165 N.E. 827, 250 N.Y. 405. 


{d] Previous loss not to be consid- 
ered.—An award for loss of finger 
should be limited to compensation 
fixed for loss of such digit, and it 
was error to make an award for par- 
tial loss of hand by considering such 
injury in connection with previous 


[§ 549 


In cases of two con- 
each providing permanent partial 


disability, one covered by the schedule and the other 
not, it has been held that the award should be of 
the compensation having the longest period of dis- 
ability benefits,’® but this rule has been held not to 
apply to cumulative disabilities distinct in their na- 
ture and aggravative in their operation and effect.®? 


loss of another finger of the same 
hand, for which compensation had 
previously been made. Klock v. Wil- 
liam A. Rogers, Limited, 209 N.Y.S. 
667, 218 App.Div. 39> 


82. S.-C. WebersIron & Steel Co. 
Ve eeety: 29 S.W.(2d) 656, 161 Tenn. 


[a] Effect of award.—The court 
having awarded compensation for 
proportionate loss of use of foot could 
not make an additional award for loss 
of toes. S. C. Weber Iron & Steel Co. 
eee 29 S.W.(2d) 656, 161 Tenn. 


83. Fame Armstrong Laundry Co. 
ue Brooks, 10 S.W.(2d) 478, 226 Ky. 


84 General Accident, Fire & Life 
Assur. Corporation v. Beatty, 162 S.E. 
668, 174 Ga. 314 [answers conformed 
to 163 S.E. 302, 45 Ga.App. 104]. 


[a] Increase of compensation.— 
(1) Industrial commission reviewing 
award for change of condition re- 
sulting in loss of use of foot after 
compensation was paid for loss of 
toes cannot treat money paid under 
original award as compensating for 
new award. General Accident, Fire & 
Life Assur. Corporation v. Beatty, 162 
S.E. 668, 174 Ga. 314 [answers con- 
formed to 163 S.E. 302, 45 Ga.App. 
104]. (2) The commission awarding 
increased weekly compensation must 
reduce number of weeks so that total 
will equal that payable at authorized 
weekly rate. General Accident, Fire 
& Life Assur. Corporation v. Beatty. 
supra. 


85. General Accident, Fire & Life 
Assur. Corporation, v. Beatty, supra. 


86. Ex parte Gadsden Car Works, 
99 So. 725, 211 Ala. 82; Texas Em- 
ployers’ Ins. Ass’n v. Maledon, (Tex. 
Commn.App.) 27 S.W.(2d) 151 [rev 
(Civ.App.) 11 S.W.(2d) 627]. 


[a] Tllustration.—In case of two 
concurring permanent partial disabil- 
ities, one from loss of members and 
the other from injury to the head con- 
curring with an injury to the eyes 
producing a general loss of earning 
power, the court should award the 
compensation having the longest pe- 
riod of disability benefits and more 
fully compensating for the disability 
sustained, under Workmen’s Compen- 
sation Act § 138. Ex parte Gadsden 
Car Works, 99 So. 725, 211 Ala. 82. 


87. Ex parte A. Diniaco & Bros., 
93 So. 388, 207 Ala. 685 [appeal dism 
93 So. 921, 208 Ala. 695]. 


[a] Thus, under an act fixing the 
compensation for the, loss of one arm 
and one leg at fifty* per cent of the 
average weekly earnings during four 
hundred weeks, and providing that 
compensation for permanent partial 
loss of the use of a member shall be 
in proportion to the compensation for 
total loss, where employee suffered a 
loss of twenty per cent of the use of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 549-551] 


In eases of successive injuries the maximum amount 
allowable for permanent partial disability cannot be 
exceeded by the combined amounts allowed for the 


past and present injuries.®$ 


[§ 550] (2) Concurrent Awards.®® 
are several specific injuries for which awards are 
justified, the awards do not run concurrently,®® and 
it has been held that the compensation for each of 
several schedule injuries is to be added together 
and the total awarded,®! and the awards for each 
of several injuries should run consecutively where 
the maximum weekly amount allowed by the act 
would be exceeded were they concurrent. 


an arm and twenty per cent of the 
use of a leg, he was entitled to receive 
fifty per cent of his average weekly 
wages for eighty weeks, the provi- 
sion limiting compensation to the pe- 
riod of longest disability not apply- 
ing. Ex parte A. Diniaco & Bros., 
93 So. 388, 207 Ala. 685 [appeal dism 
93 So. 921, 208. Ala. 695]. 


88. Biglan vy. Industrial Insur- 
ance Commission of State of Wash- 
ington, 182 P. 934, 108 Wash. 8 


89. For temporary and permanent 
disability see supra § 545. 


yO. Davis v. Hawthorne, 133 So. 
532,16 La.App. 172; George W. Helme 
Co. v. Middlesex C. Pl., 87 A. 72, 84 
N.J.Law 531; Marhoffer v. Marhoffer, 
116 N.E. 379, 220 N.Y. 543; Bausch 
y. Fidler, 121 A. 507, 277 Pa. 573. 


{a] Reasons for rule.—-(1) ‘The 
fallacy consists in regarding these 
statutory awards for permanent in- 
jury as payments for the employee’s 
time as though the disability were 
temporary only, whereas they are in 
reality a statutory method of ascer- 
taining the damages by a specified 
multiple of the weekly wage, payable 
normally in weekly installments and 
reduced to present value if commut- 
ed toa lump sum.” George W. Helme 
Co. v. Middlesex C. Pl., 87 A. 72, 84 N. 
J.Law 531, 532. (2) “The act was not 
intended as a source of profit to the 
employee, or aS a means of punish- 
ment of the employer, who in many 
eases is wholly free from any fault 
in connection with the accident. If 
concurring awards may be allowed, 
it is easy to see how that practice 
may be carried to such an extent as 
to become very burdensome and un- 
just to the employer and very unfor- 
tunate to an improvident employee, 
and to a considerable extent render 
nugatory the beneficent purpose of 
the statute.” Fredenburg v. Empire 
United R. Co., 154 N.Y.S. 351, 354, 168 


App.Div. 618 [mod 154 N.Y.S. 351, 
170 App.Div. 942]. 
91. Cresson Consol. Gold Min. & 


Mill. Co. v. Industrial Commission of 
Colorado, 9 P.(2d) 295, 90 Colo. 353. 


92. Dunn v. Eaton, 26 S.W.(2d) 
513, 233 Ky. 699; King v, Davidson, 
161 N.W. 841, 195 Mich. 157; State 
v. District Court of Hennepin County, 
Fourth Judicial Dist., 162 N.W. 527, 
136 Minn. 447. 


93. See supra § 547. 


94. Olinsky v. Lehigh Valley Coal 
Co., 98 Pa.Super. 221. 

95. See statutory provisions. 

96. Conn.—Panico v. Sperry Engi- 
neering Co., 156 A. 802, 143 Conn. 707; 
Wrenn v. Connecticut Brass Co., 112 
A. 638, 96 Conn. 35;. Franko v. Wil- 
liam Schollhorn Co., 104 A. 485, 93 
Conn. 18. 


Kan.—Schweiger v. Sheridan Coal 


« 


dred and twenty-five weeks. 
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[§ 551] d. Specific Injuries and Total or Partial 
Disability. Compensation for specific injuries is 
ordinarily governed by the schedule alone,®* and is 


awarded according to a classification of disability 
stated in the statute and not on the basis of the se- 


Where there 


Co., 297 P. 688, 132 Kan. 798., 


La.—Burton v. Kaucher, Hodges & 
Co., 8 La.App. 74. 


Mont.—Dosen v. Hast Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


N.Y.—Ginn v. Rapid Service Press, 
226 N.Y.S. 89, 222 App.Div. 406 [aff 
162 N.E. 526, 248 N.Y. 563]. 


N.C.—Rice v. Denny Roll & Panel 
Co., 154 S.E. 69, 199 N.C. 154. 


Tenn.—Jack v. Knoxville Fertiliz- 
er Co., 289 S.W. 500, 154 Tenn. 292. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Moreno, (Civ.App.) 260 S.W. 2838 
[aff (Commn.App.) 277 S.W. 84]. 


Va.—Gobble v. Clinch Valley Lum- 
ber Co., 127 S.B. 175, 141 Va. 308. 


[a] Illustrations.—(1) Where em- 
ployee’s finger was lacerated Febru- 
ary 7, totally incapacitating him from 
working until May 21, when as a re- 
sult of the injury two phalanges of 
the finger were amputated, the com- 
pensation awarded the employee for 
loss of the phalanges of the finger 
was not exclusive of compensation for 
total incapacity, the loss of the pha- 
langes of the finger and the loss of 
the use of the finger being separate 
injuries for each of which compen- 
sation is awarded. Franko v. William 
Schollhorn Co., 104 A. 485, 98 Conn. 
13. (2) Where an employee, after re- 
ceiving monthly compensation for to- 
tal disability, lost several of his in- 
jured fingers by amputation, a section 
providing for loss of members began 
to operate, from the time of amputa- 
tion, and not retroactively, from the 
date of injury, the two sections not 
being antagonistic, and since it is 
common knowledge that amputation 
may be deferred before its necessity 
can be ascertained. Phillips’ Case, 
124 A. 211, 123 Me. 501 (under Work- 
men’s Compensation Act § 14, provid- 
ing for total disability awards, and 
§ 16 providing for loss of members, 
although operating concurrently, 
where amputation of members occurs 
subsequent to an award under § 14, 
double compensation under them 
should not be allowed, and the result- 
ing extra amount should be deducted 
from the full allowance). (3) Em- 
ployee blind in one eye and receiv- 
ing injury to other eye, causing total 
blindness, was entitled to compensa- 
tion for total incapacity pending 
award of specific indemnity. Dom- 
brozzi v. BH. Gross & Co., 153 A. 780, 
112 Conn. 627. (4) An employee, who 
accidentally fractured his leg near 
the ankle, necessitating amputation of 
the foot, was entitled to recover com- 
pensation for total incapacity to work, 
until his foot was amputated, and 
thereafter his case was governed by 
the section, specifically allowing for 
loss ef a foot sixty per cent. of the 
average weekly wages for one hun- 
Curtis 


verity of the injury,®* and most, if not all, the com- 
pensation acts provide that such compensation shall 
be in lieu of all other compensation.°® 
standing such a provision it has been held that the 
injured employee may in a proper case be entitled 
to compensation for a period of temporary total 
disability resulting from the injury,®® but for a 
specific injury relating solely to the injured member 
claimant cannot have compensation for temporary? 


Notwith- 


v. Hayes Wheel Co., 178 N.W. 675, 211 
Mich. 260. (5) Where injured em- 
ployee’s leg was amputated after em- 
ployee had received hospital and med- 
ical services, and compensation for 
total incapacity for fifty-four weeks 
from date of accident, the one hun- 
dred and twenty-five-week period dur- 
ing which employee was entitled to 
compensation for loss of leg, com- 
menced with day of amputation, and 
did not date back to the accident, the 
provisions of the statute not having 
become applicable until the leg was 
amputated. Addison vy. W. E. Wood 
Co., 174 N.W. 149, 207 Mich. 319. 


_ [b] Consecutive periods.—Where 
injured servant is entitled to compen- 
sation for permanent partial disabil- 
ity, and temporary total disability, 
from injuries arising from same ac- 
cident, compensation should be 
awarded at the rate prescribed by act 
generally, and periods should run con- 
secutively, not concurrently. In re 
Denton, 117 N.E. 520, 65 Ind.App. 426. 


[c] Loss of use of member.—Com- 
pensation for temporary total disabil- 
ity and for loss of use of a member 
may both be had in a proper case. 
South v. Indemnity Ins. Co. of North 
America, 146 S.E. 45, 39 Ga.App. 47; 
Slago Coal Co. v. Industrial Commis- 
sion, 127 N.E. 751, 293 Ill. 271; Ham- 
monds v. McClendon, 138 So. 173, 18 
La.App. 430; McClendon y. Louisiana 
Cent. Lumber Co., 135 So. 754, 17 La. 
App. 246; Bywog v. La-Tex Commu- 
nity Oil Co., 3 La.App. 699; Burton v. 
Kaucher, Hodges & Co., 3 La.App. 74; 
Sharcheck v. Beaver Run Coal Co., 
119 A. 135, 275 Pa.i 225; Wisconsin 
Lakes Ice & Cartage Co. v. Industrial 
Commission of Wisconsin, 166 N.W. 
664, 167 Wis. 122. 


[d] Under Virginia Industrial 
Compensation Act §§ 30, 31, as quali- 
fied by §§ 26, 29, an injured employee 
is entitled to the compensation there- 
in specified for total or partial disa- 
bility to be paid up to the time of the 
loss of a member for which specific 
compensation is provided by § 32, the 
provision of the latter section that 
the specific compensation is in lieu 
of all other compensation merely ter- 
minating the right to other compen- 
sation after the member is lost. 
Crawford v. Virginia Iron, Coal & 
Coke Co., 118 S.E. 229, 136 Va. 266. 


97. Colo—Employers’ Mut. Ins. 
Co. vy. Industrial Commission of Colo- 
rado, 3 P.(2d) 1079, 89 Colo. 475. 


Conn.—Bowne v. Stamford Rolling 
Mills Co., 111 A. 215, 95 Conn. 295. 


Ga.—Georgia Casualty Co. v. Jones, 
119 S.E. 721, 156 Ga. 664 [rev 117 S.E. 
467, 30 Ga.App. 207 (vacated 120 S.E. 
558, 31 Ga.App. 196)]; American Mut. 
Liability Ins. Co. v. Braden, 157 S.E. 
904, 43 Ga.App. 74; Stone v. Ameri- 
can Mut. Liability Ins. Co., 155 S.B. 
795, 42 Ga.App. 271. 
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or permanent total,®* or permanent partial®® disa- 
bility. However, an injury is not specific within 
the meaning of a schedule unless such injury re- 
lates solely to the injured member,} and, if because 
of an injury to a specific member the whole body 
suffers, thereby incapacitating the workman, the 


injury is not specific,? and if an 


Tll.—Slago Coal Co. v. Industrial 
Commission, 127 N.E. 751, 293 Ill. 271. 


Ind.—Standard Cabinet Co. v. Land- 
grave, 132 N.E. 661, 76 Ind.App. 593. 


Iowa.—Moses y. National Union 
Coal Mining Co., 184 N.W. 746, 194 
Iowa 819. 


Ky.—Fame Armstrong Laundry Co. 
v. Brooks, 10 S.W.(2d) 478, 226 Ky. 22; 
Wirth Lang Co. v. Meece, 277 S.W. 
834, 211 Ky. 520. 


La.—Hardin v. Higgins Oil & Fuel 
Co., 85 So. 202, 147 La. 453; Lee v. 
Southern Surety Co., 133 So. 799, 16 
La.App. 266; Beeson v. Sayers, 7 La. 
App. 72; Hunter v. Louisiana Ice & 
Utilities Co., 6 La.App. 849; Dedman 
Pca Steel Products Co., 2 La.App. 


Mont.—Rom v. Republic Coal Co., 
22 P.(2d) 161, 94 Mont. 250. 


Okli—Hazelton Coal Co. y. Baker, 
240 P. 93, 112 Okl. 107. 


Pa.—Bausch v. Fidler, 121 A. 507, 
277 Pa. 573; Lente v. Lucci, 119 A. 132, 
275 Pa. 217, 24 A.L.R. 1462. 


Utah.—Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 210 P. 
611, 60 Utah 553; Spring Canyon Coal 
Co. v. Industrial Commission of Utah, 
193 P. 821, 57 Utah 208. 


[a]. Rule applied.—No compensa- 
tion for temporary disability can be 
had for any disability resulting sole- 
ly from the loss of the phalanx of 
finger. Bowne v. Stanford Rolling 
Mills Co., 111 A. 215, 95 Conn. 295; 
Kramer v. Sargent & Co., 104 A. 490, 
93 Conn. 26. f 


[b] Payments while claimant is 
undergoing treatment are included in 
the schedule award. Bausch v. Fidler, 
121 A. 507, 277 Pa. 573. 


[c] Award erroneously made must 
be deducted, so far as paid, from al- 
lowance to be made for permanent 
partial disability to hand. Fame 
Armstrong Laundry Co. v. Brooks, 10 
S.W.(2d) 478, 226 Ky. 22. 


{d] Effect of recovery.—Recovery 
for temporary total disability does 
not estop the employee from seeking 
recovery for permanent partial disa- 
bility, but, having accepted payment 
for the temporaify disability, he must 
account therefor in the suit for com- 
pensation for the permanent injury. 
Wallace v. Natural Gas & Fuel Cor- 
poration, 8 La.App. 614; Dedman v. 
Prcwan Steel Products Co., 2 La.App. 


98. Smith v. White, 83 So. 584, 146 
La. 313; Adtna Life Ins. Co. v. Indus- 
trial Commission of Utah, 228 P. 1081, 
64 Utah 230. 


[a] Rule applied.—Where it does 
not appear that the sclerosis was 
caused by the injury, an award of 
compensation for more than one hun- 
dred and eighty weeks, for loss of 
earning capacity resulting from loss 
of function of leg so near hip joint 
as to preclude use of artificial limb, 
is not warranted by fact that appli- 
cant was afflicted with arteriosclero- 
sis. Adtna Life Ins. Co. v. Industrial 
Commission of Utah, 228 P. 1081, 64 
Utah 230. 
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99. Kan.—Neuhaus v. Hope Engi- 
neering Co., 294 P. 655, 182 Kan. 72; 
Edgar Zine Co. v. Hamer, 285 P. 550, 
130 Kan. 58. 


La.—Rodriguez vy. Standard Oil Co. 
of Louisiana, 117 So. 269, 166 La. 332. 


Mo.—Reay v. Elmira Coal Co., 34 S. 
W.(2d) 1015, 225 Mo.App. 102. 


Mont.—Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


N.Y.—Carolan v. R. Hoe & Co., 233 
N.Y.S. 3338, 225 App.Div. 395; Quinn 
v. James Fanning, Inc., 225 N.Y.S. 372, 
221 App.Div. 687. 


Tex.—Petroleum Casualty Co. v. 
Seale, (Commn.App.) 13 S.W.(2d) 364 
[rev (Civ.App.) 4 S.W.(2d) 90]. 


1. Oilmen’s Reciprocal Ass’n v, 
Youngblood, (Tex.Civ.App.) 297 S.W. 
255; Millers’ Indemnity Underwriters 
a Cahal, (TexCiwApp.) 257 S.W. 

ths 


2.. Oilmen’s Reciprocal Ass’n v. 
pen steed (Tex.Civ.App.) 297 S.W. 


3. Colo.—Employers’ Mut. Ins. Co. 
v. Industrial Commission of Colorado, 
3 P.(2d) 1079, 89 Colo. 475. 


Ind.—In re Denton, 117 N.E. 520, 
65 Ind.App. 426. 


Kan.—Thompson v. General Ma- 
chine & Tool Co., 11 P.(2d) 685, 135 
Kan. 705; Resner y. Wilbert & Schreeb 
Coal Co., 297 P. 429, 132 Kan. 806; 
Bray v. Carrothers Const. Co., 293 P. 
504, 131 Kan. 766; Stefan v. Red Star 
Mill & Elevator Co., 187 P. 861, 106 
Kan. 369. 


Ky.—Dunn vy. Eaton, 26 S.W.(2d) 
518, 238 Ky. 699. 


Okl.—Kansas City Structural Steel 
Co. v. Petty, 284 P. 47, 141 Okl. 155; 
Hazelton Coal Co. v. State Industrial 
Commission, 284 P. 302, 141 Okl. 142. 


Pa.—Ludington v. Russell Coal 
Mining Corporation, 90 Pa.Super. 318. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Neatherlin, (Commn.App.) 48 S.W. 
(2d) 967 [aff (Civ.App.) 31 S.W.(2d) 
673]; Choate v. Hartford Accident 
& Indemnity Co., (Civ.App.) 54 S.W. 
(2d) 901; Texas Employers’ Ins. 
Ass’n v. Howell, (Civ.App.) 37 S.W. 
(2d) 348; Maryland Casualty Co. v. 
Boverie, (Civ.App.) 37 S.W.(2d) 310; 
Texas Employers’ Ins. Ass’n vy. Lem- 
ons, (Civ.App.) 33 S.W.(2d) 251; Oil- 
men’s Reciprocal Ass’n v. Youngblood, 
(Civ.App.) 297 S.W. 255. 


[a] Mlustrations.—(1) One receiv- 
ing a distinct injury to the shoulder 
resulting in total incapacity, and in 
the same accident losing a leg result- 
ing in partial incapacity, was en- 
titled to compensation for each injury, 
the award for the total incapacity to 
precede in payment that for the par- 
tial incapacity. Olmstead v. Lam- 
phier, 104 A. 488, 93 Conn. 20, 7 A.L.R. 
542. (2) Where an employee, in ad- 
dition to the loss of the use of an eye, 
suffered permanent partial disability 
on account of partial paralysis on one 
side of his body, the employee, with- 
out proof that such difference would 
equal or exceed six dollars a month, 
was entitled to the minimum for par- 
tial disability eight years less one 
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a specific injury and at the same time sustains other 
injuries,’ or if such specific injury has involved other 
portions of the body to such an extent as to cause 
an injury additional to the specific injury, claimant 
is not confined to the compensation provided for the 
injury to the specific member.* 
tion for temporary total disability is allowed fol- 


Where compensa- 


week. Stefan v. Red Star Mill & 
Elevator Co., 187 P. 861, 106 Kan. 369. 
(3) Award to employee, suffering loss 
of arm and broken legs, of compensa- 
tion in addition to that for loss of 
arm is proper. Security Union Cas- 
ualty Co. v. Roberts, (Tex.Civ.App.) 
298 S.W. 164 (employee is not limited 
to specific compensation for amputa- 
tion of arm, although he fully recov- 
ers from other injuries concurrently 
Sranet within périod for loss of 
arm). “e 


4 U.S.—New Amsterdam Casualty 
Co. v. Morrison, 36 F.(2d) 216; Mary- 
land Casualty Co. v. Laughlin, 29 F. 
(2d) 348. 


Conn.—Saddlemire v. American 
Bridge Co., 110 A. 63, 94 Conn. 618. 


Kan.—Sims v. Consumers’ Bread 
Co:, 265 P. 1114, 125 Kan. 747; Lane 
v. Sonken-Galamba Corporation, 237 
P. 875, 119 Kan. 256. 


Mich.—Webber v. Dort Motor Co., 
187 N.W. 364, 217 Mich. 481. 


N.J.—Sigley v. Marathon Razor 
Blade Co., 166 A. 518, 111 N.J.Law 
25 [aff 160 A. 830, 10 N.J.Misc. 836]; 
Nitram Co. v. Creagh, 86 A. 435, 84 N. 
J.Law 243. 


Okl.—Jones & Spicer v. Wardlow, 
23 P.(2d) 707, 164 Okl. 224; Farmers’ 
Co-op. Ass’n v. Beagley, 12 P.(2d) 544, 
158 Okl. 53. 


~ 
Pa.—Bausch vy. Fidler, 121 A. 507, 
277 Pa. 573; Lente v. Lucci, 119 A. 
132, 275 Pa. 217, 24 A.L.R. 1462; Toth 
v. Pittsburgh Terminal Coal Corpora- 
tion, 167 A. 488, 109 Pa.Super. 163. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Price, (Civ.App.) 300 S.W. 667 [writ 
of error dism 300 S.W. 672, 117 Tex. 
173]; Standard Accident Ins. Co. v. 
Williams, (Commn.App.) 14 S.W.(2d) 
1015 [aff (Civ.App.) 4 S.W.(2d) 10231]; 
Security Union Ins. Co. v. McClurkin, 
(Civ.App.) 35 S.W.(2d) 240; Texas 
Employers’ Ins. Ass’n v. Lemons, 
(Civ.App.) 33 S.W.(2d) 251; Maryland 
Casualty Co. v. Haley, (Civ.App.) 29 
S.W.(2d) 458; Aetna Life Ins. Co. 
v. Bulgier, (Civ.App.) 19 S.W.(2d) 
821; Millers’ Indemnity Underwrit- 
ers v. Cahal, (Civ.App.) 257 S.W. 957. 


[a] Tlustrations.—(1) Under pro- 
visions, allowing compensation for 
temporary disability, and providing 
that for the loss of a leg at or above 
the knee, where a stump remains suf- 
ficient to permit the use of an artificial 
limb, compensation of twelve dollars a 
week for one hundred fifty weeks may 
be allowed, and additional compensa- 
tion for temporary total disability 
may be allowed after the one hundred 
fifty-week-period, where complica- 
tions have resulted and the stump is 
not sufficient to permit the use of an 
artificial limb, and two other amputa- 
tions are necessary. Spring Canyon 
Coal Co. v. Industrial Commission of 
Utah, 210 P. 611, 60, Utah 553. (2) 
Employee who lost sight of eye and 
thereafter developed a neurotic condi- 
tion as a result of the accident was 
properly awarded compensation for 
loss of eye and for permanent disa- 
bility as against contention that re- 
covery was limited to two thirds of 
wages for one hundred weeks. Sigley 
v. Marathon Razor Blade Co., 160 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 551-552] 


lowing an injury to a specific member, it has been 
held that the period during which it is paid should be 
deducted from the period provided for the payment 
under the schedule;> but the contrary has been 
held. Where an injury to a specific member results 
in permanent total incapacity, it is compensable 
as such and is not to be confined to the schedule 
compensation for the loss or loss of use of the in- 
jured member.” Where the employee suffers a sched- 
ule injury consisting of loss of part of a member 
for which he receives the proper compensation, he 
is entitled to compensation for a partial disability 
resulting from an operation removing the injured 
member.® Where a hernia is compensable for a spec- 
ified number of weeks only, unless it causes total 
incapacity, where the full amount has been award- 
ed, a second award cannot be made without a finding 
of total incapacity.® A schedule providing that dis- 
ability shall be deemed to exist for specified periods 
in case of particular injuries does not contemplate 
that an award shall be made for the specific injury 
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to commence after the termination of payments for 
total disability.1° Where an employee receives com- 
pensation for a temporary disability under a stat- 
utory provision that such compensation shall be in 
lieu of all other compensation on account of the 
injury, he cannot, where the disability has ceased. 
but a permanent partial impairment has developed, 
receive additional compensation for such impairment 
when what he has already received exceeds what he 
would be entitled to under the schedule for the 
permanent impairment.!1 Express provision is made 
in some of the statutes for a limited period of tem- 
porary total incapacity for which compensation may 
be had in addition to the compensation provided 
for the specific injury.!? 


[§ 552] e. Loss of Member—(1) In General. In 
a schedule of compensation for loss of certain mem- 
bers of the body the word “loss” is used in the sense 
of deprivation?’ or severance,* and this is of course 
true where the statutory phrase is “loss by sever- 
ance,”5 and compensation under such a schedule 


830, 10 N.J.Mise. 836 [aff 166 A, 518, 
111 N.J.Law 25]. (3) Because em- 
ployee claimed and received compen- 
sation for permanent Ae injury 
to toe did not prevent his recovering 
additional compensation under stat- 


ute. Security Union Ins. Co. v. Mc- 
Clurkin, (Tex.Civ.App.) 35 S.W.(2d) 
240. (4) Where an employee, aged 


seventy-nine, was suffering for an un- 
united fracture of the neck of the left 
femur in that part of the bone that 
forms the hip joint, causing a com- 
plete loss of the leg, which injury was 
permanent, but covered a wider area 
and extended beyond the leg proper to 
other parts of the body, rendering 
such parts useless, the injury was 
compensable as a total disability. 
Clark v. Clearfield Opera House Co., 
119 A. 136, 275 Pa. 244, 


[b] Rule applied to hernia.—In- 
jury is ‘‘specific,” as respects amount 
of recovery, if hernia produces only 
physical condition which is common 
and recognized result of hernia. Tex- 
as Employers’ Ins. Ass’n v. Lemons, 
(Tex.Civ.App.) 33 S.W.(2d) 251. 


5. Ex parte Jefferson Slag Co., 96 
So. 138, 209 Ala. 263; Roush v. ; 
R. Duncan & Son, (Ind.App.) 183 N.E. 
410; Rocco y. Pennsylvania Coal Co., 
93 Pa.Super. 224; Olinsky v. Lehigh 
Valley Coal Co., 93 Pa.Super. 221; 
Jack v. Knoxville Fertilizer Co., 289 
S.W. 500, 154 Tenn. 292; Cherokee 
Sand Co. v. Green, 277 S.W. 905, 152 
Tenn. 412. 


[a] Rule applied.—(1) Claimant 
paid for total disability for one hun- 
dred twenty-three weeks is entitled 
to additional compensation for only 
two weeks for loss of eye. Rocco v. 
Pennsylvania Coal Co., 93 Pa.Super. 
224. (2) Claimant receiving compen- 
sation for loss of foot for one hundred 
fifty weeks is not entitled to addition- 
al compensation for injuries to other 
leg, where total disability terminated 
within eight months. Olinsky v. Le- 
high Valley Coal Co., 93 Pa.Super. 221. 


6 Kupis v. Wilmington Provision 
Co.;, 188 A. 358, 33 Del. 317. 


7. Fern Gold Mining Co. v. Mur- 


phy, 7 F.(2d) 613; Saddlemire v. 
‘American Bridge Co., 110 A. 638, 94 
Conn. 618; Bankers’ Lloyds v. Sey- 


mour, (Tex.Civ.App.) 49 S.W.(2d) 508; 
Texas ‘Employers’ Ins. . Ass’n_ Vv. 
Howell, (Tex.Civ.App.) 387 S.W.(2d) 
343; Norwich Union Indemnity Co. v. 
Wilson, (Tex.Civ.App.) 17 S.W.(2d) 
68; Southern Surety Co.. v., Lacoste, 


t 


(Tex.Civ.App.) 7 S.W.(2d) 197; Lum- 
bermen’s Reciprocal Ass’n v. Anders, 
(Tex.Civ.App.) 292 S.W. 265. 


[a] Rule applied.—Under a statute 
allowing an award of ten dollars per 
week for one hundred thirty-five 
weeks for the loss of a foot, and al- 
lowing the same compensation for 
two hundred seventy weeks for total 
disability, with a lesser amount per 
week for the balance of claimant’s 
life, the maximum not to exceed four 
thousand dollars, the industrial acci- 
dent board may award a claimant 
Such sum per week for one hundred 
thirty-five weeks for the loss of his 
foot with the same amount per week 
for the ensuing period of one hundred 
thirty-five weeks for total disability, 


jJand a lesser sum for the requisite 


number of weeks thereafter to make 
up the sum of four thousand dollars. 
Pullman Car Lines v. Riley, 114 A. 
920, 31 Del. 440. 


8. Costello v. Seamless Rubber Co., 
122 A. 79, 99 Conn. 545. 


9. Southland Gasoline Co. v. Bow- 
lin, 3 P.(2d) 668, 152 Okl. 117. 


10. Limron v. Blair, 147 N.W. 546, 
181 Mich. 76. 


11. Johnson v. Cole, 161 N.E. 700, 
87 Ind.App. 678 [foll Gilbert v. H. C. 
Heed Co., 161 N.E. 702, 87 Ind.App. 


12. See statutory provisions; 
cases infra this note. 


[a] Gongshoremen’s and Harbor 
Workers’ Act.—(1) Under the provi- 
sion of this act (USCA tit 33 § 908 
(c), (22) ), limiting the period of tem- 
porary total incapacity to a specified 
number of weeks for particular in- 
juries, where temporary total disabil- 
ity and permanent partial disability 
of a longshoreman resulted from the 
same injury, allowance for temporary 
total disability could not exceed the 
specified number of weeks. Southern 
Stevedoring & Contracting Co. v. 
Sheppeard, 1 F.Supp. 867 (longshore- 
man suffering forty-two weeks’ tem- 
porary total disability and permanent 
partial disability equivalent to ten per 
cent of loss of use of foot was entitled 
to permanent partial disability com- 
pensation for ten per cent of one hun- 
dred eighty-three weeks at the rate of 
sixty-six and two-thirds per cent of 
average weekly wage). (2) A long- 
shoreman suffering thirty-four weeks’ 
total disability from arm injury, for 
an excess of two weeks, followed by 


and 


permanent partial impairment, should 
be awarded full compensation for the 
specified period, and proportionate 
compensation for the remainder of 
compensation period plus two weeks. 
Baltimore & Philadelphia Steamboat 
Co. v. Norton, 52 S.Ct. 187, 284 U.S. 
408, 76 L.Ed. 366 [mod 48 F.(2d) 57 
(aff 40 F.(2d) 530 [cert gr 52 S.Ct. 
18, 284 U.S. 602, 76 L.Ed. 516])]. (3) 
Compensation for temporary total dis- 
ability from foot injury is limited to 
extent of total period over thirty-two 
weeks plus compensation for perma- 
nent partial disability. Grays Harbor 
Sete Co. v. Marshall, 36 F.(2d) 


[b] Under Georgia act provision 
for stated compensation for loss of 
member precludes payment of addi- 
tional compensation for resulting in- 
capacity except for ten weeks’ period. 
Maryland Casualty Co. v. Smith, 163 
S.E. 247, 44 Ga.App. 840. 


[c] Under New York law (1) an 
electrician who, in the same accident, 
burned arm which was amputated 
causing permanent partial disability, 
and burned leg, causing temporary 
total disability, for seventy-three and 
two-sixths weeks is entitled to com- 
pensation for forty-one and two- 
sixths weeks for leg injury in addi- 
tion to compensation for three hun- 
dred twelve weeks for arm injury, 


‘under a provision requiring in such 


case that the excess of the specified 
period of temporary disability be add- 
ed to the period of partial disability. 
Wright v. Village of Little Valley, 264 
N.Y.S. 741, 238 App.Div. 269. (2) A 
provision that, where temporary total 
and permanent partial disability re- 
sult from the same injury, if the tem- 
porary disability continues beyond a 
specified number of weeks, the period 
in excess shall be added to the period 
for payment of partial disability com- 
pensation, does not require the tem- 
porary total disability to be continu- 
ous. Eppenstein v. Ogden R. Adams 
& Co., 230 N.Y.S. 714, 224 App.Div. 332 
[aff 166 N.H. 325, 250 N.Y. 562}. 


13. Franko v. William Schollhorn 
Co., 104 A. 485, 93 Conn. 13. 


14. Merchant’s Case, 106° A. 117, 
118 Me. 96; Carpenter v. Detroit Forg- 
ing Co., 157 N.W. 874, 191 Mich. 45; 
Northwestern Fuel Co. v. Leipus, 152 
Bee 856, 161 Wis. 450, Ann.Cas.1918A 

15. Weber v. American Silk Spin- 
ning Co., 95 A. 608, 38 R.I. 309, Ann. 
Cas. 19T7H 158. 
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is based on the handicap under which the injured 
employee must labor in the future,1* and not upon 
any effect such loss may have on his earning power.!”? 
Loss has been held not equivalent to loss of use.?§ 
Under other views, however, there may be a “loss” 
without a “severance,”!® and loss of use may be 
‘compensated as if the member or function was ac- 
tually lost.2° The amount allowed for loss of a 
member must be in the amount fixed by the sched- 
ule,?4 and no additional award for atrophy due to 
disuse of an arm or leg can be added to an award 
for loss of a hand?? or foot.2? Where an injury to 
a member necessitates two amputations, one below 
the joint and a later one above, the schedule compen- 
sation becomes payable after the last amputation.?4 
A provision that permanent partial disability means 
the loss of certain specified members, “or any in- 
jury known in surgery to be permanent partial dis- 
ability,” covers the loss of a member or organ not 
specifically mentioned.25 Where the act makes no 
provision for compensation for loss of toes or fin- 
gers, compensation can be had only for impaired 
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earning power.?* It is improper to allow compen- 
sation as for the loss of a member on the theory that 
had the employee not had medical attention over 
and above that paid for by the employer, and the 
cost of which the employer refuses to pay, he would 
have lost the member.?7 


[§ 553] (2) Loss of Part of Member. Provisions 
in some of the schedules provide for compensation 
for loss of part of a member.?8 Where no express 
provision covers loss of a part of a member, such 
has been held compensable only under an “other 
cases” clause.2® A provision for compensation in 
case of loss of a certain part of the body is appli- 
cable where substantially all of such a part has 
been lost.2° A statute allowing as compensation 
for the loss of a substantial part xf a member re- 
sulting in permanent partial loss of use of the 
member such a proportion of the amount allowed 
for total loss or loss of use of the member as rep- 
resents the proportion of total loss or loss of use 
must be construed with reference to the provisions 
for partial, and not total, incapacity.24_ Amputation 


16. Franko v. William Schollhorn 
Co., 104 A. 485, 98 Conn. 13. 


17. Franko v. William Schollhorn 
Co., supra; Rom v. Republic Coal Co., 
22 P.(2d) 161, 94 Mont. 250. 


18. Merchant’s Case, 106 A. 117, 118 
Me. 96. 


19. Northwestern Barb Wire Co. v. 
Industrial Commission, 187 N.E. 468, 
353 Ill. 371; Possner v. Smith Metal 
Bed Co., 155 N.Y.S. 912 mem, 171 App. 
Div. 960 mem; O’Neil v. West Side 
Storage Warehouse Co., 155 N.Y.S. 
912 mem, 171 App.Div. 960 mem; Fein- 
man v. Albert Mfg. Co., 155 N.Y.S. 909, 
170 App.Div. 147. 


[a] Mlustration.—Injury render- 
ing testicles useless for performance 
of normal functions is compensable as 
“loss” thereof. Northwestern Barb 
Wire Co. v. Industrial Commission, 
187 N.E. 468, 353 Ill. 371. 


[b] Stiffening of finger.—Work- 
men’s Compensation Act (Consol. L. ¢ 
67) § 15 subd 3, fixes two thirds of 
twenty-five weeks’ salary as the full 
compensation for the loss of a third 
finger, and provides that in all other 
cases of this class of disability -the 
compensation shall be sixty six and 
two thirds per cent of the difference 
between the employee’s average 
weekly wages and his wage earning 
capacity thereafter, payable during 
the continuance of such partial dis- 
ability. Plaintiff suffered an accident 
necessitating amputation of the third 
finger of the left hand at the first 
phalange, which was followed by cel- 
lulitis of the joints, so that the re- 
mainder of the finger became prac- 
tically useless. It was held that the 
finger must be deemed to have been 
lost, although not actually ampu- 
tated, and hence the entire amount 
that could be recovered was that pre- 
Scribed for loss of a finger. Feinman 
v. Albert Mfg. Co., 155 N.Y.S. 909, 170 
App.Div. 147. 


20. See infra § 555. 


21. Mauch v. Bennett & Brown 
Lumber Co., 209 N.W. 586, 235 Mich. 
496; American Tank Co. v. State In- 
dustrial Commission, 5 P.(2d) 137, 153 
Okl. 117; Reed v. State Compensa- 
Yon Com’r, 166 S.E. 282, 112 W.Va. 


[a] Award held proper.—Injuries 


in the course .of claimant’s employ- 
ment having resulted in the loss of a 
thumb, an award of compensation for 
sixty weeks at ten dollars per week 
was proper under Workmen’s Compen- 
sation Law art 2 § 6 subd 5, provid- 
ing such sum as the maximum. 
Francis Vitrio Brick Co. v. State In- 
dustrial Commission of Oklahoma, 185 
P. 525, 76 Okl. 314. 


22. Roular v. Henry Forge & Tool 
Co., 249 N.Y.S. 17, 232 App.Div. 857. 


23. Dowling v. Church E. Gates & 
Co., 170 N.E. 511, 253 N.Y. 108; Stein 
Wyqurrat 216 N.Y.S. 720, 217 App.Div. 


24 Milwaukee Electric Ry. 
Light Co. v. Industrial Commission, 
193 N.W. 852, 180 Wis. 553. 


25. Kostida v. Department of 
Labor and Industries, 247 P. 1014, 
1016, 189 Wash. 629. 


“One has a right to remain in pos- 
session of all those useful members 
of his body which are provided by na- 
ture, and to insist that, if he has two 
of any kind, upon the loss of one of 
them he shall not be deprived of com- 
pensation because both were not tak- 
en.” Kostida v. Department of Labor 
and Industries, supra. 


[a] Rule applied.—Loss of testicle 
is “permanent partial disability,” 
within the Workmen’s Compensation 
Act, specifying certain injuries or 
any other “injury known in surgery 
to be permanent partial disability.’’ 
Kostida v. Department of Labor and 
Industries, 247 P. 1014, 189 Wash. 629. 


26. Epsten v. Hancock-Epsten Co., 
163 N.W. 767, 101 Neb. 442. 


27. Industrial Commission of Colo- 
rado, 277 P. 789, 85 Colo. 576, 


28. See statutory provisions. 


29. Kenwood Bridge Co. v. Stan- 
ley, 117 N.E. 657, 66 Ind.App. boss 
Underhill v. Central Hospital for the 
Insane, 117 N.B. 870, 66 Ind.App. 44; 
In re Cannon, 117 N.E. -658, 66 Ind. 
App. 1; Pappas v. North Iowa Brick 
& atale Co., 206 N.W. 146, 201 Iowa 


[a]. Rule applied.—(1) Where in- 
jury is more than loss of a hand but 
less than loss of an arm, the indus- 
trial commissioner must determine 


For later cases, developments and changes in the law see Annotations, 


compensation under the “other cases” 
clause by determining the amount to 
be added to hand schedule and amount 
to be deducted from arm schedule. 
Pappas v. North Iowa Brick & Tile 
Co., 206 N.W. 146, 201 Iowa 607. (2) 
The loss of an arm at juncture of low- 
er third humerus with the middle 
third of that bone does not equal the 
loss of anarm. Pappas v. North Iowa 
Brick & Tile Co., supra. (3) Com- 
pensation for loss of arm at juncture 
of lower third of humerus with middle 
third of that bone must be for less 
than two hundred twenty-five weeks, 
the period fixed for loss of an arm. 
Pappas v. North Iowa Brick & Tile 
Co., supra. (4) Employee, losing 
part of hand, was entitled to compen- 
sation in proportion to what he would 
have received if he had lost hand en- 
tirely. Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 272 
P. 239, 73 Utah 86 (award to employee 
losing part of hand, based on theory 
that his ability to secure employment 
would be restricted to one-eighth of 
former ability, is erroneous). (5) 
Compensation for Joss of portion of 
distal joint is determinable in propor- 
tion to compensation for loss of joint 
rather than loss of finger. Lynch v. 
Gleaner Combine Harvester Corpora- 
ee 17 S.W.(2d) 554, 223 Mo.App. 

30. In re Petrie, 109 N.E. 549, 215 
N.Y. 335; Fortino vy. Merchants’ Des- 
patch Transp. Co., 156 N.Y.S. 262, 
171 App.Div. 956 mem. 


fa] Illustrations.—(1) Where an 
injury resulted in the taking off of a 
portion of the second phalanx of 
plaintiff's index finger by amputation, 
compensation for the injury must be 
made on the basis of the total loss of 
the finger. Fortino v. Merchants’ 
Despatch Transp. Co., 156 N.Y.S. 262, 
171 App.Div. 956 mem. (2) The loss 
of the tip of a finger, which can be 
discovered on examination of an X- 
ray photograph only by careful exam- 
ination, is not equivalent to the loss 
of the first phalanx of the finger, 
within workmen’s eompensation act 
(Consol. Lc 67) § 15 subd 3, provid- 
ing that the loss of the first phalanx 
is equal to the loss of one half of 
the finger. Mockler vy. Hawkes, 158 
N.Y.S. 759, 173 App.Div. 333. 


31. Gigleo v. Dorfman & Kimiay- 
sky, 138 A. 448, 106 Conn. 401. 


same title and section number, 
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of the forearm has been held compensable as a loss 
of the arm, although such amputation has not en- 
tirely destroyed the use of the arm,°? or where the 
use of the arm is entirely lost®* where loss of use 
is regarded as equivalent to loss. Where the sched- 
ule provides that loss of the first phalanx is equiva- 
lent to loss of half the thumb or finger, compensa- 
tion is to be awarded accordingly,?® but not as for 
loss of use of the whole member.°® Loss of a por- 
tion of a phalanx is not loss of the phalanx within 
a provision that loss of a phalanx is equivalent to 
loss of half the finger,’ but the phalanx must be 
at least substantially lost. Where the act provides 
that loss of more than one phalanx is equivalent 
to loss of the whole finger, one who loses all of 
the first and a small portion of the second phalanx 
is entitled to compensation for loss of the finger,°® 
although the contrary has been held,*® and at least 
a substantial portion must have been lost;*! and, 
where to obtain compensation as for loss of a finger 
at least one and one-half phalanxes must have been 
lost, loss of a lesser portion is not compensable as 
loss of the finger.42 Where the schedule allows 
compensation where not less than two phalanxes of 
a finger are lost, one losing only one phalanx is not 
entitled to compensation under such provision,‘ 
but, if the second phalanx is substantially, although 
not wholly, lost, the rule is otherwise.** Loss of 


32. Stocin v. C. R. Wilson Body] 514. 


Co, 171 N.W. 352, 205 Mich. 1. 
33. Choctaw Portland Cement Co. 
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a part of a finger only has been held not compensa- 
ble as a total loss.4® Under a provision for com- 
pensation for a certain period for the loss by sev- 
erance at or above the second joint of two or more 
fingers, a severance between the middle joint and 
the finger tip is not within this provision of the 
statute.4® An award for loss of portions of the fin- 
gers has been held a finding by inference that the 
use of the hand was not impaired, so as to preclude 
an award for such loss.47 Where the statute pro- 
vides that for the loss of more than one finger the 
compensation shall not exceed the schedule amount 
for the loss of a hand, the board has discretionary 
power to award in a proper case the amount speci- 
fied for the loss of a hand.4® Amputation of half 
the lower leg has been held compensable only as a 
loss of the foot,*® but the contrary has been held 
where loss of a substantial portion of a leg is to 
be regarded as loss of the leg,°° and it has been 
held, where there is no provision expressly coy- 
ering such an injury, that such a loss must be 
compensated under the “other cases” clause.°t Loss 
of half of a foot resulting in a total loss of use is 
compensable as a total loss of the foot,5? but loss of 
the forward part of a foot has been held compen- 
sable only as for loss of the toes.53 In many sched- 
ules it is provided that amputation of an arm or leg 
shall be compensated as loss of a hand or foot if 


and employee is not entitled to com- 
pensation under the schedule. Gill 


v. Lamb, 189 P. 750, 79 Okl. 109; Pa- 
ter v. Superior Steel Co., 106 A. 202, 


263 Pa. 244. 
34. See infra § 555. 
35. Micciche vy. Price Pancoast 


Coal Co., 90 Pa.Super. 434. 


36. Adomites v. Royal Furniture 
Co., 162 N.W. 965, 196 Mich. 498. 


37. Edward BE. MeMorran & Co. v. 
Industrial Commission, 125 N.E. 284, 
290 Ill. 569; Maxwell’s Case, 111 A. 
849, 119 Me. 504; Van Eps v. Sligh 
Furniture Co., 241 N.W. 182, 257 
Mich. 112; Fanning v. W. BE. Wood 
Co., 238 N.W. 627, 255 Mich. 618; 
Packer v. Olds Motor Works, - 162 
N.W. 80, 195 Mich. 497; Stringham v. 
Ashton, 185 N.Y.S. 554, 194 App.Div. 
853; Forbes v. Evening Mail, 185 N. 
Y.S. 592, 194 App.Div. 563; Tetro v. 
Superior Printing & Box Co., 172 N. 
Y.S. 722, 185 App.Div. 73; Ide v. Faul, 
& Timmins, 166 N.Y.S. 858, 179 App. 
Div. 567; Thompson vy. Sherwood Shoe 
Co., 164 N.Y.S. 869, 178 App.Div. 319. 


[a] Compensable only as partial 
disability.—Where loss of part of 
finger did not amount to loss of first 
phalanx, compensation should have 
been sixty-six and two-thirds per 
cent of difference between claimant’s 
average weekly wage and his wage- 
earning capacity during continuance 
of disability. Ide v. Faul & Tim- 
mins, 166 N.Y.S. 858, 179 App.Div. 567 
(parts of two fingers); Mockler v. 
Hawkes, 158 N.Y.S. 759, 173 App.Div. 
333 (loss of tip of finger). 


38. Ehman v. F. A. Koch & Co., 205 
N.Y.S. 698, 209 App.Div. 777; Geiger 
v. Gotham Can_Co., 163 N.Y.S. 678, 
177 App.Div. 29; Mockler, v. Hawkes, 
158. N.Y.S. 759, 173 App.Div. 333. 


39. Starcevich vy. Central Iowa 
Fuel Co., 226 N.W. 1388, 208 Iowa 790; 


Brugioni v. saylor Coal Co., 197 N. 
W. 470, 198 Iowa 135; Chingola v. 
Penn Iron & Steel Co., 86 Pa.Super. 


der a statute providing compensation 
for loss of “more than one phalange”’ 
as equivalent to loss of the entire 
finger, testimony that either one half 
or one fourth of a second phalanx was 
lost justified a court finding that the 
substantial portion necessary to re- 
covery for an entire finger was lost. 
Brugioni v. Saylor Coal Co., 197 N.W. 
470, 198 Iowa 135. 


40. Edge Moor Iron Co. y. Sid- 
well, 181 A. 868, 33 Del. 1382. 


[a] Thus an employee is not en- 
titled to compensation for loss of 
thumb by loss of first phalanx and 
one-sixth part of second phalanx, but 
may be entitled to compensation for 
permanent impairment to thumb. 
Edge Moor Iron Co. y. Sidwell, 131 A. 
868, 383 Del. 132. 


41, Baron v. National Metal Spin- 
ning & Stamping Co., 169 N.Y.S. 337, 
182 App.Div. 284. 


42. Sheldon vy. Gopher Granite Co., 
219 N.W. 867, 174 Minn. 551. 


43. Odom v. Atlantic Oil Produc- 
ing Co., 110 So. 754, 162 La. 556; Bell 
vy. Merchants’ Cotton Oil Co., 107 So. 
436, 160 La. 585 [aff 2 La.App. 564]; 


Gill v. Gullett Gin Co., (La.App.) 
147 So. 517; Landwehr vy. American 
Can Co., 5 La.App. 350; Odon v. At- 


lantic Oil & Producing Co., 4 La.App. 
286; Bell v. Merchants’ Cotton Oil 
Co., 2 La.App. 564 [aff 107 So. 436, 160 
La. 585]. 


[a] Loss of two phalanges of lit- 
tle finger entitles employee in hazard- 
ous occupation to 65 per cent. of 
wages up to $20 per week (Employ- 
ers’ Liability Act, § 8, subsec. 1, [d]). 
Alexander vy. Magnolia Pipe Line Co., 
5 La.App. 672. 


[b] Rule applied.—_ Ninety-two 
dollars paid to employee during dis- 
ability by employer for injury to fin- 
gers of left hand causing complete 
fracture only of first phalanx of lit- 
tle finger is sufficient compensation, 


pepsin: Gin Co., (La.App.) 147 So. 


44. Ex parte Puritan Baking Co., 
94 So. 347, 208 Ala, 373. 


45. Landry v. Southern Boiler 
ae Co., 121 So. 363, 10 La.App. 


46. Ramondetta’s Case, 
249, 240 Mass. 492. 


47. Ramondetta’s Case, supra. 


48. Lovalo v. Michigan Stamping 
Co., 167 N.W. 904, 202 Mich. 85. 


49. Louis T. Hooper Tire Co. y. 
Maneese, 45 S.W.(2d) 1071, 164 Tenn. 
51; Black Diamond Collieries v. Car- 
den, 265 S.W. 541, 150 Tenn. 336. 


50. Payne v. Industrial Commis- 
sion, 129 N.E. 830, 296 Ill. 223; Reno 
v. Holmes, 214 N.W. 174, 238 Mich. 
572; Pugh v. State Compensation 
Com’r, (W.Va.) 166 S.E. 817. 


[a] Question of law.—Whether 
amputation of employee’s leg consti- 
tuted loss of leg, within statute, pre- 
sents question of law. Reno v. 
Holmes, 214 N.W. 174, 238 Mich. 572. 


51. Mills v. Mills & Connelly, 283 
S.W. 1010, 214 Ky. 675 


_ [a] Reason for rule.—Such an in- 
jury must be compensated under the 
“other cases” clause, as “foot,’’ with- 
in the Workmen’s Compensation Act, 
is that part of the leg at or below the 
ankle joint, and loss of leg, within 
the Workmen’s Compensation Act, is 
loss depriving it of function as’ sup- 
port for body and means of locomo- 
tion. Mills v. Mills & Connelly, 283 
S.W. 1010, 214 Ky. 675. 


52. Sellers v. Louisiana Sa ill 
Co., 8 La.App. 779. ap 


[a] Schedule for loss of toes is in- 
applicable to loss of half of foot by 
employee. Sellers v. Louisiana Saw- 
mill Co., 8 La.App. 779. 


53. MclLean’s Case, 111 A. 383, 119 
Meo 322, 187 ACER. 134erF ~ 


134 N.E. 
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below a certain joint, and as loss of an arm or leg 
if above,°* and in such case one having his leg am- 
putated above such joint after having previously 
had it amputated below is entitled to compensation 
for the loss of the leg less the amount previously 
paid for loss of the foot.5> One losing an arm a 
short way above the elbow is entitled to compensa- 
tion for loss of the arm rather than the forearm, 
a provision that amputation shall be estimated as 
if made at the nearest joint thereto not being ap- 
plicable.6® A provision making amplutation be- 
tween elbow and wrist equivalent to loss of a hand 
is not applicable to an injury impairing the use of 
the arm but involving no amputation.*? A. provi- 


sion for compensation in cases where not more than- 
a specified portion of a.member is lost is applicable 


to the loss of a portion less than that specified.*® 


[§ 554] (3) Loss of Members Declared Total Dis-. 


ability.5® In some jurisdictions the statutes provide 
that loss of both hands or arms, or both feet or 
legs, or both eyes, or any two thereof, shall be com- 
pensated as for total disability.¢° Where the act 
makes certain injuries constitute total disability and 
provides compensation therefor, one suffering std¢h 

54. See statutory provisions. 62. Superior 


[a] Amputation at or above knee Okl. 264. 
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Smokeless Coal & 
nue Yan v. Bishop, 205 P. 497, 85 


[8§ 558-555 


an injury is entitled to full compensation, even 
though still able to earn some income,*! and even 
though he thereafter obtains employment at a better 
wage than before.*? Compensation is to be awarded 
in accordance with such a provision®? rather than 
for loss of the specific members.** Under a pro- 
vision making loss of both hands compensable as a 
permanent. total disability one who has lost one 
hand, and two fingers, and parts of two fingers of 
the other, but is still able to do certain things with 
the remainder, is not entitled to compensation as 
for loss of both hands.*> Repeal of a provision 
that certain injuries should constitute total perma- 
nent incapacity does not. prevent recovery of com- 
pensation for total permanent incapacity where the 
repealing act otherwise provides for such compen- 
sation, ®* ™ 


[§ 555] f. Loss of Use of Member. Where the 
member is rendered permanently incapable of use, 
compensation under some statutes is to be awarded 
as in the case of loss,®°’ and where the injury results 
in the loss of use of a member, the employee is en- 


titled to compensation accordingly.®* Such a statute 


[a] Mlustration. — An employee 
losing a thumb and two thirds of the 


as loss of leg.—The word “at” as 
used in a statute, fixing compensation 
for the loss of a leg “at or above the 
knee’ must be construed as meaning 
the exact location of the knee, not 
near to it or below it to any extent 
whatever, and where an employee 
suffers injuries resulting in the am- 
putation of his leg six inches below 
the knee, enough of the limb remain- 
ing to make it useful in wearing a 
false limb, the injuries do not come 
within this provision, but the case 
is within the provision for the loss 
of a foot. Cone v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 251 S.W. 
262. 


. 55. Leech v. Builders’ Supply Co., 
157 A. 629, 102 Pa.Super. 543. 


56. Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
242 P. 988, 78 Colo. 501. 


57. Blackford v. Green, 100 A. 
1069, 89 N.J.Law 357 [aff 94 A. 401, 
87 N.J.Law 359]. 


58. H. K. Toy & Novelty Co. v. 
Richards, 117 N.H. 260, 68 Ind.App. 
653. 


59.. Loss of member causing total 
disability because of previous loss 
see supra § 539. 


60. See statutory provisions; 
cases infra this note. 


[a]. Exclusiveness of provision.— 
Award for permanent total disability 
is not limited to cases in which em- 
ployee suffers actual loss of members 
of body, although the provision for 
compensation for total disability 
specifies that loss of certain members 
shall be total disability, as this is 
not exclusive. Safety Insulated Wire 
& Cable Co. v. Court of Common Pleas 
in and for Hudson County, 100 A. 846, 
90 N.J.Law 114; Maryland Casualty 
Co. v. Mueller, (Tex.Civ.App.) 247 S. 
W. 609; Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 277 P. 
206, 74 Utah 103. 


61. White v. Tennessee Consol. 
eet Co., 36 S.W.(2d) 902, 162 Tenn. 
380. 


and 


63. New York Indemnity Co. v. In- 
dustrial Commission of Colorado, 281 
P. 740, 86 Colo. 364; Western Wheel- 
ed Scraper Co. v. Industrial Commis- 
Sion, 153 N.E. 629, 322 Ill. 571; Stokes 
v. E. Sondheimer Co., 8 La.App. 745; 
White v. Tennessee Consol. Coal Co., 
36 S.W.(2d) 902, 162 Tenn. 380. 


[a] “Total and permanent disa- 
bility,” within such a_ provision, 
means inability for all times to earn 
wages in employments for which the 
employee is fitted and wherein use of 
hand is required. Western Wheeled 
Scraper Co. y. Industrial Commission, 
153 N.E. 629, 322 Ill, 571. 


64. Stokes v. E. Sondheimer Co., 
8 La.App. 745. 


65. Carkey vy. 
163 N.Y.S. 710, 177 App.Div, 73. 


66. Lumbermen’s Reciprocal Ass’n 
v. Ryan, (Tex.Civ.App.) 299 S.W. 701. 


67. See statutory provisions. 


68. La.—Mahaffey y. Mill Creek 
Lumber Co., (App.) 147 So. 834; Allen 
v. George E. Breece Lumber Co., 139 
So. 73, 19 La.App. 127; Dykes: v. Rud- 
dle, 128 So. 686, 14 La, App. 106; Hicks 
ne ya Crandin Lumber Co., 7 La. 
App. : 


Mass.—Floccher v. Fidelity & De- 
posit Co., 108 N.E. 1032, 221 Mass. 54, 


Neb.—Schroeder vy. 
204 N.W. 815, 113 Neb. 736; Hull v. 
United States Fidelity & Guaranty Co. 
Soni es Md., 166 N.W. 628, 102 

eb. 5 


N.Y.—Phonville v. New York & 
Cuba S. S. Co., 123 N.E. 258, 226 N.Y. 
622; Nycz v. Buffalo Body Corpora- 
tion, 224 N.Y.S. 734, 221 App.Div. 620. 


Okl.—Hudson v. State Industrial 
Commission, 252 P. 430, 122 Ok. 159; 
Choctaw Portland Cement Co. v. 
Lamb, 189 P. 750, 79 Okl. 109: Bris- 
tow Cotton Oil Co. v. State Industrial 
Commission, 188 P. 658, 77 Okl. 316. 


Pa.—Hager v. Norristown Magnesia 
Asbestos Co., 87 Pa.Super. 159. 


Island Paper Co., 


For later cases, developments and changes in the law see Annotations, 


Holt County, 


proximal metacarpal bone, destroying 
the use of his hand, is entitled to 
compensation for loss of the hand. 
Hager v. Norristown Magnesia As- 
bestos Co., 87 Pa.Super. 159. 


([b] In Pennsylvania (1) under a 
prior statute before amendment (Act 
[1927] P. L. p 186), loss of the use of 
a finger was not equivalent to loss of 
a member, and was not compensable. 
Weigand v. Barry & Zecher Co., 95 Pa. 
Super. 160. (2) Fracture of the fe- 
mur, in the absence of amputation, 
would not authorize an award for 
permanent loss of the use of a leg, 
without a specific finding of such loss. 
O’Donnell y. South Fayette Tp. School. 
Dist., 161 A. 887, 105 Pa.Super. 488. 
(3) When it develops that claimant 
was to have a permanently paralyzed 
arm and a permanently stiff leg with 
no hope of their recovery or of al- 
leviating that condition, eS was en- 
titled to an order for their loss in 
combined weeks, under Workmen’s 
Compensation Act § 306 par (c), being 
Pa. St. (1920) § 21995, which specifi- 
cally permits compensation for the 
combined number of weeks for the 
loss of any two or more of such mem- 
bers fifty per centum of wages during 
the aggregate of the period specified 
for each. Bausch vy. Fidler, 121 A. 
507, 277 Pa. 573. 


[c] Minimum compensation.—(1) 
Where the statute provides that the 
minimum compensation for perma- 
nent partial impairment is five dol- 
lars per week unless wages were less, 
a smaller sum cannot be awarded. 
Kupis v. Wilmington Provision Co., 
138 A. 358, 33 Del. 317. (2) A statu- 
tory provision for payment of four 
dollars weekly minimum compensa- 
tion for total disability is applicable 
only to cases of total incapacity and 
not to loss of use of a member. 
Richardson v. Maryleénd Casualty Co., 
153 S.E. 524, 41 Ga.App. 520. 


[d]_ Compensation for permanent 
partial impairment becomes payable 
from determination of temporary to- 
tal disability. Kupis y. Wilmington 
Provision Co., 188 A. 358, 33 Del. 317. 


[e] Compensation for pain includ- 


Same title and section number, 
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is to be reasonably construed.*® Where the statute 
compensates loss of use, it has been held that the 


earning capacity of the employee 


and the question of loss of use is not to be deter- 
mined merely by the particular work in which the 
individual was engaged when injured." 
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is immaterial,’° 


Compen- 


sation cannot be had under a provision for total 


ed.—Where the injury resulted in the 
loss of use of a foot, pain resulting 
from the use of the foot under cer- 
tain conditions was included within 
the exclusion term “all disability re- 
sulting from permanent injury,” com- 
pensable under Workmen’s Compen- 
sation Act § 306 par (c), being Pa. 
St. (1920) § 21995. Sharcheck v. 
Beaver Run Coal Co., 119 A. 135, 275 
Pa. 225. 


(f] Yotal disability.—Evidence 
showing the employee’s loss of fingers 
on both hands causing total loss 


justifies an award for permanent to- 
tal disability. Sakamoto v. Kemmer- 
er Coal Co., 255 P. 356, 36 Wyo. 325. 


69. Floccher v. Fidelity & Deposit 
Co., 108 N.E. 1032, 221 Mass. 54; In 
re Meley, 106 N.E. 559, 219 Mass. 136; 
In re Ethier, 105 N.E. 376, 217 Mass. 
511; Rockwell v. Lewis, 154 N.Y.S. 
898, 168 App.Div. 674 [appeal dism 
113 N.E. 1065, 218 N.Y. 692]; Liv- 
ingston Oil Corporation v. Henson, 
208 P. 774, 87 Okl. 15. 


“The words ‘incapable of use’ 
should receive a construction which, 
while fairly within their interpreta- 
tion, is not narrow and technical, nor 
on the other hand so free and liberal 
as to give a right which the words 
themselves do not fairly’ import.” 
Floccher v. Fidelity & Deposit Co., 
supra. , 


[a] Tustrations.—(1) Applicant’s 
hand “was cut across and most of 
the flexor tendons were severed. 
Those in the thumb were cut. A phy- 
sician testified that the hand was 
permanently disabled. The board 
was not required to accept as deci- 
sive the testimony of the physician 
called by the insurer. Even that tes- 
timony went little farther than to say 
that some things might be carried on 
the thumb as a hook, and that a steel 
splint might be used which would not 
hurt the hand, and that this would 
be muck better than amputation. But 
we find no evidence that even with 
such an appliance there would be any 
real ability to use the hand. Certain- 
ly it could be found that the normal 
use of the hand was wholly gone, and 
so that the hand was ‘so injured as 
to be incapable of use.’ The inca- 
pacity of use need not be tantamount 
to an actual severance of the hand; 
it is enough that the normal use of 
the hand has been taken entirely 
away.” In re Meley, 106 N.E. 559, 
219 Mass. 136, 139. (2) ‘In the case 
at bar, for practical purposes, the 
ability to use the hand to the extent 
of a small amount of motion in the 
thumb and first finger, with the mid- 
dle, ring and little finger paralyzed 
and with an interference of the cir- 
culation to such a degree that the 
hand goes to sleep, is negligible. The 
use approaches the infinitely small, 
and must be disregarded if we are to 
prevent the technical impairment of 
a humane provision of law.” Floc- 
cher v. Fidelity & Deposit Co., 108 N. 
E. 1032, 221 Mass. 54, 55. (3) “Ob- 
viously the Legislature contemplated 
that there would be cases in which 
the loss of a large portion of the 
fingers and thumb would produce a 
‘permanent loss of the use of the 
hand,’ and the case here under con- 
sideration is clearly such a one. The 
compensation provided for the loss 
of an index finger, standing alone, 

, 


: 


may be adequate for that loss; but 
if the index finger and the two next 
fingers are destroyed—are lost—and 
the fourth finger is made practically 
useless by reason of the bruised and 
strained condition, there can be no 
doubt that there has been a_ ‘per- 
manent loss of the use of the hand,’ 
which is not compensated by the pro- 
vision which is made for the separate 
fingers.” Rockwell v. Lewis, 154 N. 
Y.S. 893, 894, 168 App.Div. 674 [ap- 
peal dism 113 N.E. 1065, 218 N.Y. 692]. 
(4) Under a statute providing that, 
in case a hand, foot, thumb, finger, 
or toe is so injured as to be per- 
manently incapable of use, the same 
amcunt shall be awarded as if lost, 
compensation cannot be awarded for 
a permanent incapacity of an injured 
phalange, where the entire finger was 
incapacitated for use. In re Ethier, 
105 N.E. 3876, 217 Mass. 511. (5) 
Where a servant is a person engaged 
in common labor for a livelihood, and 
loses his right hand, and had a crush- 
ing injury to his left hand, and part 
of the tendons had been severed, the 
tendons to the little and ring finger 
and the nerve supply to these fingers 
are practically destroyed, and has a 
partial use of the thumb, and_ the 
other fingers have been impaired by 
the injury, and he has partial use of 
the wrist, but suffers pain when mov- 
ing the same, and the tissue in the 
wrist had been crushed, there was 
such a “permanent loss” of the use 
of the hand as to render proper the 
award thereof. Livingston Oil Cor- 
pee tion v. Henson, 208 P. 774, 87 Okl. 
15. 


70. Ariz.—Six Cos. v. Industrial 
Commission of Arizona, 18 P.(2d) 913. 


Ky.—High v. Liberty Coal & Coke 
Co., 268 S.W. 1095, 207 Ky. 197. 


La.—Hammonds vy. McClendon, 138 
So. 173, 18 La.App. 430; Stansbury 
v. Texas Co., 1 La.App. 716. 


N.J.—De Zeng Standard Co. v. 
Pressey, 92 A. 278, 86 N.J.Law 469 
[aff 96 A. 1102, 88 N.J.Law 382]. 


Tex.—Dohman vy. Texas Employers’ 
Ins. Ass’n, (Civ.App.) 285 S.W. 848. 


[a] Thus (1) the employee may 
recover for serious permanent in- 
jury, regardless of whether he can 
resume work of a reasonable char- 
acter (Stansbury v. Texas Co., 1 La. 
App. 716), (2) and he may recover 
although he earns a larger wage at 
the time of trial than at the time of 
the accident (Stansbury v. Texas Co., 
supra). 


71. Rockwell v. Lewis, 154 N.Y.S. 
893, 894, 168 App.Div. 674 [appeal 
dism 113 N.H. 1065, 218 N.Y. 692]; 
Laverick v. H. B. Underwood Corpo- 
ration, 16 Pa.Dist.&Co. 729; Pank- 
hurst v. Smith, 44 N.B. 279. 


“We do not recognize the theory 
that the question of the use of the 
hand is to be determined by the par- 
ticular work in which the claimant 
has been engaged; the act has not 
attempted to insure the workman in 
his particular avocation for life. It 
simply undertakes to compensate for 
the injury sustained, and the ques- 
tion presented to the commission is 
not whether the hand is permanent- 
ly useless for a particular work, but 
whether it is useless for any kind of 
work to which the claimant may be 
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loss of use where the loss of use is merely partial,’? 
and where the loss of use is partial, an award as 
for total loss is improper.*® 
made for compensation for partial loss of use of 
a member according to the percentage it bears to 
total loss of the member,’ the percentage of loss 


Where provision is 


adapted. We have no doubt, however, 
that where the loss or injury to 
fingers and thumb result in the _ per- 
manent loss of the use of the hand 
in the practical everyday work of 
the individual, the commission is au- 
thorized to recognize this fact and to 
treat the hand as lost in fixing the 
compensation.” Rockwell v. Lewis, 
supra. 


72. Deemer Steel Casting Co. v. 
Frank, 108 A. 283, 30 Del. 497; Bell & 
Zoller Mining Co. v. Industrial Com- 
mission, 153 N.E. 580, 322 Ill. 395; 
Sykes Co. v. Industrial Commission, 
145 N.E. 401, 314 Ill. 326; Ballou v. 
Industrial Commission, 129 N.E. 756, 
296 Ill. 484; Carpenter v. Detroit 
Forging Co., 157 N.W. 374, 191 Mich. 
45; In re Supple, 167 N.Y.S. 391, 180 
App.Div. 135. 


[a] “Complete and permanent loss 
of use” means inability to use the 
member in any character of employ- 


/'ment to earn wages, not merely for- 


mer customary employment. Bell & 
Zoller Mining Co. v. Industrial Com- 
mission, 153 N.E. 580, 322 Ill. 395. 


[b]. Rule applied—(1) An em- 
ployee, who sustained loss of fingers 
of his left hand, but who did not lose 
any part of the thumb, or sustain any 
injury to the palm or back of the 
hand, is not entitled to compensation 
for complete loss of use of the left 
hand, Sykes Co. v. Industrial Com- 
mission, 145 N.E. 401, 314 Ill. 326 
(while incapacity to use need not be 
tantamount to actual severance of the 
hand, yet to sustain judgment for 
complete loss thereof evidence must 
show that normal use of the hand has 
been entirely taken away). (2) In- 
juries to an employee’s hands, where- 
by the joints of the wrist and fingers 
were stiffened so that he could not 
grasp small objects and one of the 
hands could not be raised at the wrist, 
are not a loss of both hands. Bal- 
lou_v. Industrial Commission, 129 N. 
E. 755, 296 Ill. 434. 


73. State v. District Court, Hen- 
nepin County, 161 N.W. 391, 136 Minn. 
147; Yukon Mill & Grain Co. v. Evers, 
245 P. 549, 117 Okl. 193; Emery v. 
Heintz Mfg. Co., 11 Pa.Dist.&Co. 278. 


74. See statutory provisions. 


[a] In Kansas (1) prior to the re- 
enactment of the Compensation Law 
(L. [1927] c. 232), partial loss of use 
was compensable only under a provi- 
sion for compensation of partial dis- 
abilities not covered by the schedule. 
McKarnin v. Armour & Co., 236 P. 
837, 118 Kan. 738 (employee who lost 
toe and suffered permanent injury to 
arch of foot was entitled to compen- 
sation for permanent partial disabil- 
ity for injury to foot, in addition to 
scheduled compensation for loss of 
toe); Hoops v. Phceenix Utilities Co., 
227 P. 332, 116 Kan. 598 (injury to 
finger and wrist); Turman v. Solvay 
Process Co., 220 P. 510, 114 Kan. 693 
(permanent injury to hand); Emry 
v. Cripes, 205 P. 598, 110 Kan. 693 
(where permanent partial disability 
to a workman’s hand is only equiva- 
lent to fifty per cent to seventy-five 
per cent of its total loss, or total loss 
of its use, the compensation cannot 
be awarded by applying the statutory 
schedule of allowance made by § 3 of 
the act for total loss or total loss of 
use); Close v. Lucky O. K. Mining 
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must be ascertained,’® but this cannot be accurately 
Such a method of computing com- 
pensation for partial loss of use of a member has 
been applied to injuries to a finger,’” hand,?8 arm,?® 
Where the acts provide that loss 


determined.?® 


foot,®° and leg.8} 


Co., 182 P. 392, 105 Kan. 257 (injury 
to leg). (2) Compensation in such 
cases could be more than for actual 
loss. Robertson v. Board of Com’rs 
of Labette County, 261 P. 831, 124 
Kan. 705; Anderson v. Commonwealth 
Oil & Refining Co., 206 P. 900, 111 
Kan. 314; Emry v. Cripes, 205 P. 598, 
110 Kan. 693. (3) Thus, where a 
workman lost the use of his hand, for 
which compensation was payable as a 
permanent partial disability, and. in 
addition lost two fingers, a scheduled 
injury, he was entitled to compensa- 
tion for permanent partial disability 
of his hand, in addition to schedule 
compensation for loss of two fingers, 
even though this gave him more than 
the schedule allowed for loss of a 
hand. Hiatt v. Uhrich, 208 P. 559, 111 
Kan. 643. (4) Since the reénactment, 
provision has been made to compen- 
sate partial loss according to the per- 
centage it bears to total loss (I. 
[1927] § 10 cl 8 (c) (19)), and such 
loss must be compensated according- 
ly (Paul v. Skelly Oil Co., 7 P.(2d) 
73, 134 Kan, 686; Orendoc v. Kaw 
Steel Const. Co., 291 P. 952, 131 Kan. 
366; Hering v. San Ore Const. Co., 
285 P. 592, 130 Kan. 70 [compound 
fracture, oblique at about the middle 
third of. the leg, was an injury to the 
foot and not to the leg]). 


[b] In Maine (1) under the exist- 
ing statute, a dependent widow is en- 
titled to an award on the basis of 
permament impairment of the em- 
ployee’s legs. Estabrook v. Steward- 
Read Co., 151 A. 141, 129 Me. 178 (a 
dependent widow, entitled to an 
award for ninety-five per cent per- 
manent impairment of the employee’s 
legs, is entitled to an award of nine- 
ty-five per cent of two-thirds average 
weekly wages during three hundred 
weeks, not exceeding the statutory 
limit). (2) Prior to the amendment, 
one who, through laceration of the 
left hand, affecting extensor muscles 
controlling the third and fourth 
fingers, practically lost use of the 
fingers, although his earning capacity 
was not diminished, did not “lose” the 
fingers within Workmen’s Compensa- 
tion Act § 16, and was entitled to 
compensation only under § 15, the 
partial disability clause, the basis 
being the difference in earning ca- 
pacities before and after the acci- 
dent, “loss” meaning physical joss of 
a member. Merchant’s Case, 106 A. 
117, 118 Me. 96. 


[c] Under Oklahoma statute, be- 
fore its amendment, permanent par- 
tial loss of the use of a member was 
not compensable on the percentage 
basis, but on the loss of earning ca- 
pacity. Mount Cooper Boiler & Iron 
Works y. Vandergriff, 7 P.(2d) 859, 
155 Okl. 109. 


[d] Computation of amount.— 
Where the loss equals twenty-five 
per cent., an award of twenty-five 
per cent of sixty per cent of the em- 
ployee’s weekly wage of eighty-six 
dollars, amounting to twelve dollars 
and ninety cents per week, for twenty- 
five per cent permanent partial disa- 
bility as related to the use of his arm, 
was warranted as against the conten- 
tion of insurer that his compensation 
should be three dollars and seventy- 
five cents per week, based on twenty- 
five per cent (the percentage of disa- 
bility) of the maximum weekly com- 
pensation permitted. Maryland Cas- 
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ualty Co. v. Ferguson, (Tex.Civ. 


App.) 252 S.W. 854. 


[e] Workmen’s compensation com- 
mission was vested with discretion 
in the matter of determining the pro- 
portion of permanent injury to inju- 
ries definitely specified. Johnson v. 


Kruckemeyer, 29 S.W.(2d) 730, 224 
Mo.App. 351. 
75. Ujevich v. Inspiration Consol. 


Copper Co., (Ariz.) 25 P.(2d) 273; Six 
Cos. v. Industrial Commission of Ari- 
zona, (Ariz.) 18 P.(2d) 915. ; 


Turpin vy. St. Regis Paper Co., 
192 N.Y.S. 85, 199 App.Div. 64 [aft 
135 N.E. 907, 233 N.Y. 536]; Johnson 
v. U. S. R. Administration, 185 N.Y.S. 
338, 193 App.Div. 580. 


77. Kinney v. Edenborn, 91 So. 712, 
151 Jaa. 216; Ulaski v. Morris & Co., 
184 N.W. 946, 106 Neb. 782; In re Sup- 
ple, 167 N.Y.S. 391, 180 App.Div. 135; 
In re Sugg, 167 N.Y.S. 390, 180 App. 
Div. 13/3: 


[a] Thus, un ier & statute relative 
to cases where“the usefulness of a 
member is permanently impaired, 
compensation was properly allowed 
for a finger made stiff and useless, 
although not actually severed or am- 
putated. Quave v. Lott-Batson Lum- 
ber Co., 92 So. 678, 151 ‘La. 1052. 


[b] Where two fingers were in- 
jured, causing fifty per cent loss of 
each, the employee is entitled to com- 
pensation for ten weeks for each 
finger. _Naremore vy. Caddo-Desoto 
Cotton Oil Co., 7 La.App. 734. 


{[c] Impairment must be serious. 
—A_small scar on the inner surface 
of the last phalange is not a serious 
permanent impairment of the finger. 
Fuller v. Robinson Const. Co., 5 La. 
App. 241. 


78. South v. Indemnity Ins. Co. of 
North America, 146 S.E. 45, 39 Ga. 
App. 47; Quave y. Lott-Batson Lum- 
ber Co. 92 (So. 678) 151) "Ta, 1052: 
Fulmer v. McDade Gin Co., (La.App.) 
142 So. 733; Giroir v. Celotex Co., 
119 So. 777, 10 La.App. 141; Scoville 
v. Toihurst Mach. Works, 184 N.Y.S. 
608, 193 App.Div. 606 [aff 132 N.E 
867, 231 N.Y. 510]; Fidelity Union 
Casualty Co. v. Munday, (Tex.Commn. 
App.) 44 S.W.(2d) 926 [rev (Civ.App.) 
26 S.W.(2d) 676]; Texas Employers’ 
Ins. Ass’n_v. Maledon, (Tex.Commn. 
App.) 27 S.W.(2d) 151 [rev (Civ.App.) 
11 S.W.(2d) 627]; Lumbermen’s Re- 
ciprocal Ass’n vy. Pollard, (Tex. 
Commn.App.) 10 S.W.(2d) 982 [mod 
(Civ.App.) 295 S.W. 279]. 


[a] Cut in palm an inch below 
the base of the middle finger, sever- 
ing the finger tendon, is compensable 
as a “hand injury’ rather than a 
“finger injury.” Moore v. List & 
ee Const. Co., (La.App.) 144 
°. 


[b] Previous loss of fingers.—(1) 
An employee sustaining an injury re- 
sulting in permanent stiffening and 
weakening of his hand was entitled 
to additional compensation for im- 
pairment of earning capacity notwith- 
standing previous awards for injury 
to his fingers. Industrial Commis- 
sion of Ohio v. Chambers, 173 N.BE. 
619, 36 Ohio App. 508. (2) An em- 
ployee, who had previously lost part 
of one finger, but nevertheless had 
use of his hand, who, as a result of a 
later injury, not resulting in total 
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of certain members ‘constitute total disability,®? 
partial loss of use of such members is compensable 
in the proportion which such loss of use bears to 
the total loss of the members,’? although the con- 


severance, totally lost use of the 
hand, was held entitled to compensa- 
tion for “total loss of use of hand,” 
although with a mechanical appliance 
on the wrist he could perform some 
manual labor, and although he might 
have recovered for the first injury. 
Mark Mfg. Co. v. Industrial Commis- 
sion, 122 N.E. 84, 286 Ill. 620. 


79. Spurgeon v. Iowa & Missouri 
Granite Works, 194 N.W. 286, 196 
Iowa 1268; Novak v. Industrial Acci- 
dent Board, 235 P. 754, 73 Mont. 196; 
De Zeng Standard Co. v. Pressey, 92 
A. 278, 86 N.J.Law 469 [aff 96 A. 1102, 
88 N.J.Law 382]. r 


[a] Prior injury.—In determining 
compensation for an employee’s per- 
manent partial loss of use of his arm, 
prior permanent partial loss of the 
use thereof should not be considered. 
Davenport Silk Mills v. Dillinger, 43 
S.W.(2d) 493, 163 Tenn. 402. 


80. General Accident, Fire & Life 
Assur. Corporation v. Beatty, 163 S. 
E. 302, 45 Ga.App. 104 [conforming to 
answers’ 162 S.E. 668, 174 Ga. 314]; 
Lauritzen v. U. S. Reduction Co., 135 
N.E. 390, 78 Ind.App. 293; Moses v. 
National Union Coal Mining Co., 184 
N.W. 746, 194 Iowa 819; Thibeau v. 
Dutton & Mercer, 136 So. 186, 17 La. 
App. 338; Lee v. Southern Surety Co., 
133 So. 799, 16 La.App. 266. 


81. Ariz—Ujevich v. Inspiration 
Consol. Copper Co., 25 P.(2d) 273. 


Colo.—Winteroth v. Industrial 
Senta aga of Colorado, 22 P.(2d) 
65. 


“ 
Ga.—Home Accident Ins. Co. y. Mc- 
Nair, 162 S.E. 635, 44 Ga.App. 659 
[conforming to answers to certificd 
questions 161 S.E. 131, 173 Ga. 566]; 
Richardson v. Maryland Casualty Co., 
153 S.E. 524, 41 Ga.App. 520. 


Ind.—Bartley v. Burger, 149 N.E. 
456, 83 Ind.App. 616. 


La.—Brown vy. Vacuum Oil Co., 132 
So. 117, 171 La. 707 [setting aside 
judgm 128 So. 691, 15 La.App. 283]; 
Joseph vy. Higgins Lumber Co., 126 
So. 255, 12 La.App. 600; Cater v. Mag- 
nolia Pipe Line Co., 6 La.App. 499. 


Mo.—Johnson v. Kruckemeyer, 29 
S.W.(2d) 730, 224 Mo.App. 351. 


Tex.—Maryland Casualty Co. v. 
Donnelly, (Civ.App.) 50 S.W.(2d) 388. 


Utah.—Broderick Vv. Industriai 
Commission, 224 P. 876, 63 Utah 210. 


[a] Minimum amount.—An em- 
ployee earning twenty-five dollars 
weekly, sustaining ten per cent loss 
of his leg, is not entitled to four dol- 
lars minimum weekly compensation, 
as this applies only to compensation 
for total disability. Richardson v. 
Maryland Casualty Co., 153 S.E. 524, 
41 Ga.App. 520. 


82. See statutory provisions; and 
supra § 554. 


83. Honn vy. Blliott, 295 P. 719, 132 
Kan. 454; Radford v. Smith Bros., 241 
N.W. 753, 123 Neb. 13; Schlesselman 
v. Travelers’ Ins. Co.;:199 N.W. 498, 
112 Neb. 332; Frost v. United States 
Fidelity & Guaranty Co., 190 N.W. 
208, 109 Neb. 161; Johnson y. David 
Cole Creamery Co., 192 N.W. 127, 109 
Neb. 707; D. V. G. Mfg. Co. v. Sor- 
rentino, 103 A. 190, 91 N.J.Law 558; 
Orlando v., F. Ferguson & Son, 102 A. 
155, 90 N.J.Law 553; Briscoe Const. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trary has been held,’ and the rule does not apply 
where one of the two members has entirely recov- 
ered.8> A provision in a schedule for compensation 
for loss of use is not confined to cases of amputation 
although it refers to loss of use in all cases of the 
“elass” for which the schedule provides compensa- 
Where the schedule 
provides for loss of an arm at or above the elbow, 
and for loss of a hand, an injury to the forearm is 
compensable in the amount allowed for loss of the 
hand, and not for loss of the arm, the act not pro- 
viding for injury to the forearm.§* Where injury to 
one part of the body causes the loss of the use of 
another part, compensation may be based on the 
Compensation where the em- 
ployee has lost the use of one or more fingers must 


tion for loss of the member.®® 


loss of such use.&§ 


Co. v. Listerman, 20 P.(2d) 560, 163 
Okl. 17; Magnolia Petroleum Co. v. 
Johns, 16 P.(2d) 858, 160 Okl. 221; 
American Tank Co. v. State Indus- 
trial Commission, 5 P.(2d) 137, 153 
Okl. 117; Barnsdall Refining Co. v. 
Ramsdall, 299 P. 499, 149 Okl. 99. 


{a] Computation of award.—An 
award computed by taking the sum 
of the percentage of disability. of two 
members, loss of the use of which, 
figured separately, would entitle 
claimant to the least amount of com- 
pensation, and dividing it by two, 
and adding thereto compensation for 
the percentage of loss of the remain- 
ing member, is not error. Magnolia 
Petroleum Co. v. Johns, 16 P.(2d) 858, 
160 Okl. 221. 


[b] Rule  applied.—(1) Where 
claimant lost one foot and the use of 
the other foot, under Workmen’s 
Compensation L. § 15 subd 1, he is en- 
titled to compensation as for a “per- 
manent total disability.” Neglia v. 
Zimmerman, 198 N.Y.S. 596, 206 App. 
Div. 634 [rev on other grounds 142 N. 
E. 442, 237 N.Y. 131 (motion to am 
remittitur den 143 N.E. 760, 237 N.Y. 
604)]. (2) Where claimant sustained 
permanent partial disability to both 
hands, the percentage of the loss to 
each should be added and the total 
divided by two, the quotient being the 
percentage of such disability for loss 
of both hands. American Tank Co. v. 
State Industrial Commission, 5 P.(2d) 
137, 153 Okl. 117. (3) Where claim- 
ant sustained permanent partial dis- 
ability to a hand and to a leg, the 
percentages of disability should be 
added together and divided by two as 
the basis for compensation. Lof- 
fland Bros. Drilling Co. v. State In- 
dustrial Commission, 10 P.(2d) 1096, 
157 Okl. 78. 


{c] Partial loss not within rule.— 
Where claimant lost the entire use of 
his right foot and forty per cent of 
the use of his left foot, but could 
walk with the aid of crutches, he was 
not totally disabled, within Work- 
men’s Compensation L. § 15 subd 1. 
Crockett v. F. T. Coppino & Sons, 195 
N.Y.S. 153, 202 App.Div. 535. 


84. Jacobson v. Stone & Webster, 
225 N.W. 895, 177 Minn. 589; Spring 
Canyon Coal Co. v. Industrial Com- 
mou of Utah, 277 P. 206, 74 Utah 
103. 


[a] Necessity for severance.—Loss 
of use of legs by partial paralysis 
does not constitute ‘loss of legs” 
within a section defining such loss as 
a permanent total disability, as “loss” 
here means severance. Spring Can- 
yon Coal Co. v. Industrial Commis- 
sion of Utah, 277 P. 206, 74 Utah 103 
(an employee sustaining partial pa- 
ralysis of legs, which incapacitated 
him from walking, except with canes, 


; 


© 


“pensation. 
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hand.°° 


finger.®? 


is not permanently and totally dis- 
abled, where the upper part of the 
body was unaffected). 


85. Hurst v. Independent Const. 
Co., 16 P.(2d) 540, 1386 Kan. 583. 


86. Clark v. Kennebec Journal Co., 
113 A. 51, 120 Me. 133. 


87. Norwich Union Indemnity Co. 
ener pare (Tex.Civ.App.) 300 S.W. 


88. Ocean Accident & Quarantee 
Corporation vy. Harden, 160 S.E. 699, 
44 Ga.App. 223; In re Burns, 105 N.E. 
601, 218 Mass. 8, Ann.Cas.1916A 787; 
Maryland Casualty Co. v. Donnelly, 
(Tex.Civ.App.) 50 S.W.(2d) 388. 


[a] IUustrations.—(1) Where an 
injury to the spine caused the loss of 
the use of both legs, compensation 
may be awarded for permanent in- 
capacity of the legs. In re Burns, 
105 N.E. 601, 218 Mass. 8, Ann.Cas. 
1916A 787. (2) An award of two 
thousand six hundred and ten dollars 
for loss of a part of a finger causing 
pain in using the hand and arm is 
not excessive, although compensa- 
tion for loss of part of a finger alone 
would have been much less. Everitt 
v. Haldeman-Julius Pub. Co., 257 P. 
939, 124 Kan. 115° 


[b] Objections to holding consid- 
ered.—“It has been suggested that 
an injury to a higher part of the 
spinal cord or to the brain itself 
might result in a total paralysis of 
all the bodily organs and so lead to 
a quadrupling of the additional com- 
But we doubt if that 
would be so. The injuries specified 
in clause (a) of St. 1913, c. 696, § 1, 
once compensated for, it is by no 
means certain that anything more 
could be allowed. It at least could 
be plausibly contended that every- 
thing else would have been included; 
that the provisions of clauses (b), 
(c) and (d) covered nothing addi- 
tional, but merely provided for in- 
juries of less severity; and that 
clause (e) simply included a total 
incapacity resulting from either one 
of the causes specified.” In re Burns, 
105 N.E. 601, 218 Mass, 8, 13, Amn. 
Cas.1916A 787. 


89. Ind.—Freyn Bros. v. Jameson, 
154 N.E. 290, 85 Ind.App. 363. 


Kan.—Gallivan v. Swift & Co., 14 
P.(2d) 665, 186 Kan. 234. 


Neb.—Greseck vy. Farmers’ Union 
aren uae Co., 2438 N.W. 898, 123 Neb. 


Okl.—Cox v. State Industrial Com- 
mission, 282 P. 610, 140 Okl. 59. 


Pa.—Gorman v. American Metal 
Co., 87 Pa.Super. 532. 


Tex.—MacKenzie v. Western  In- 
demnity Co., (Civ.App.) 239 S.W. 317. 
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be confined to the scheduled allowance for such 
loss of use and not include loss of use of the hand,°° 
although where the hand is also injured, compensa- 
tion may be allowed for the healing period of the 
Loss of use of a hand by reason of a dis- 
ease resulting from an injury necessitating amputa- 
tion of a finger is compensable notwithstanding 
claimant has been compensated for the loss of the 
Under some of the statutes compensating 
partial loss of use in proportion to total loss, it has 
been held that the amount only, and not the period 
during which it is payable, is variable.®? But under 
others it is held that the method of computing com- 
pensation is to apply the percentage of disability to 
the period of compensation for loss of the member 
and not to the rate.®® 


Where compensation for a 


{a] MTllustrations.—(1) An award 
for permanent loss of a workman’s 
hand is improper where he lest a por- 
tion of the middle, third, and little 
fingers. Gorman vy. American Metal 
Co., 87 Pa.Super. 532. (2) Where 
claimant’s injury was confined to a 
finger, and there were no unusual or 
unexpected complications, claimant is 
entitled to compensation for perma- 
nent partial loss ef use of the finger 
only and not the hand. Greseck v. 
Farmers’ Union Elevator Co., 243 N. 
W. 898, 123 Neb. 755. 


Loss of fingers or toes as loss of 
use of hand or foot see supra § 553. 


90. Gallivan yv. Swift & Co., 14 P. 
(2d) 665, 136 Kan. 234. 


91. Union Compress & Warehouse 
re v. Evans, 5 P:-(2d) 155, 153. 0k]. 


92. Kupis v. Wilmington Provision 
Co., 1388 A. 358, 338 Del. 317; Odom v. 
Atlantic Oil Producing Co., 110 So. 
754, 162 La. 556; Lee v. Mark H. 
Brown Lumber Co., 131 So. 697, 15 La. 
App. 294. e 


93. Ala.—Doullut & Ewin v. Sea- 
bury, 116 So. 134, 217 Ala. 285; Gallo- 
way Coal Co. v. Stanford, 109 So. 377, 
215 Ala. 79. 


Ga.—American Mut. Liability Ins. 
Co. v. Braden, 157 S.E. 904, 43 Ga.App. 
74; Richardson v. Maryland Casualty 
Co., 153 S.E. 524, 41 Ga.App. 520. ° 


lil.—Hafer Washed Coal Co. v. In- 
ctaertice Commission, 129 N.E. 521, 295 


Neb.—Lewis v. Allied Contractors, 
225 N.W. 770, 118 Neb. 605. 


N.J.—Orlando v. F. Ferguson & Son, 
102 A. 155, 90 N.J.Law. 553. 


N.Y.—Phonville v. New York & 
coe S. S. Co., 123 N.E. 258, 226 N.Y. 


_ Tenn.—Davenport Silk Mills vy. Dil- 
linger, 43 S.W.(2d) 493, 163 Tenn. 402; 
Casey-Hedges Co. v. Lynch, 245 S.W. 
522, 147 Tenn. 173. 


[a] Thus, in determining the 
amount of compensation to be paid for 
partial permanent loss of use of a leg 
amounting to eighty per cent of total 
loss, the ratio is not to be figured on 
the weekly wage and the maximum 
of eleven dollars applied thereto, but 
compensation must be calculated by 
applying the maximum rate to that 
part of the time fixed in the schedule 
for the total loss of the member 
which the extent of the injury bears 
to its total loss. Casey-Hedges Co. v. 
Lynch, 245 S.W. 522, 147 Tenn. 173. 


{b] Rule applied.—Where, because 
of the fact that a further reduction 
of the amount of the weekly payment 
would bring it below the minimum 
fixed by the statute, the award can- 
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permanent partial loss of use of a member was not 
specially provided for in a statutory schedule of 
injuries, tt has been held compensable under the 
“other cases” clause of such schedule.®* 
standing provisions for proportionate compensation 
for loss of use, it has been held proper to award 
compensation under a provision for permanent im- 
pairment of a physical function where the propor- 
tion of loss of use cannot be found.®® 
manent partial loss of use of a member receives 
scheduled compensation, the employee is not enti- 
tled to compensation under a permanent partial dis- 
It is generally held that 
compensation for loss of use cannot exceed that al- 
lowed for loss of the member,®’ and should not equal 
it,?® and is in some acts expressly so provided ;°° 


ability clause as well.°® 


not be made proportionate by a varia- 
tion in such amount, the result may 
be reached in the absence of statu- 
tory prohibition by a variation in the 
number of weeks for which payment 
is to be made. Blackford v. Green, 
94 A. 401, 87 N.J.Law 359 [aff 100 A. 
1069, 89 N.J.Law 357]; Barbour Flax 
Spinning Co. v. Hagerty, 89 A. 919, 
85 N.J.Law 407. But see De Zeng 
Standard Co. v. Pressey, 92 A. 278, 86 
N.J.Law 469 [aff 96 A. 1102, 88 
N.J.Law 382] (which contains a dic- 
tum to the contrary, which is disap- 
proved in Blackford v. Green, supra). 


94. Del.—Edge Moor Iron Co. v. 
Sidwell, 131 A. 868, 33 Del. 132. 


N.Y.—In re Behrens, 176 N.Y.S. 28, 
188 App.Div. 66. 


Okl.—Phillips Petroleum “Co. v. 
Harrison, 22 P.(2d) 994, 164 Okl. 69. 


Utah.—Denver & R. G. W. R. Co. 
v. Industrial Commission of Utah, 272 
P. 239, 73 Utah 86. 


Wis.—Northwestern Fuel :-Co. v. 
Leipus, 152 .N.W. 856, 161 Wis. 450, 
Ann.Cas.1918A 533. 


[a] Partial loss of use of arms by 
reason of an injured nerve is com- 
pensable only under a “other cases” 
clause and not as for partial loss of 
use where the injury in no way in- 
terferes with the employee’s work. 
Knight v. Ferguson, 190 N.Y.S. 659, 
198 App.Div. 756. 


95. Ross v. Cochran & Franklin 
Co., 122 So. 141, 10 La.App. 719; Sex- 
ton v. Querbes, 3 La.App. 203. 


96. Pinski v. Superior Fireproof 
Door & Sash Co., 204 N.Y.S. 415, 209 
App.Div. 305; Texas Employers’ Ins. 
Ass’n v. Maledon, (Tex.Commn.App.) 
27 S.W.(2d) 151 [rev (Civ.App.) 11 
S.W.(2d) 627]. 


97. U.S.—Ketchikan Lumber & 
Shingle Co. v. Walker, 15 F.(2d) 772. 


La.—James v. Spence & Goldstein, 
109 So. 917, 161 La. 1108; Sizemore 
v. Kirkland Timber Co., 131 So. 501, 
15 La.App. 229; Brunette v. Prutsman, 
122 So. 870, 11 La.App. 305; Soileau 
v. Hillyer-Deutsch-Edwards, 122 So. 
157, 10 La.App. 688; Le Blane v. Ohio 
Oil Co., 7 La.App. 721. 


Pa.—Kerfonte v. Carrolltown Coal 
Co., 94 Pa.Super. 19. 


Tex.—Maryland Casualty Co. v. 
Donnelly, (Civ.App.) 50 S.W.(2d) 388; 
Texas Employers’ Ins. Ass’n v. Gallo- 
way, (Civ.App.) 40 S.W.(2d) 973. 


Utah.—A#tna Life Ins. Co. v. Indus- 
trial Commission of Utah, 228 P. 1081, 
64 Utah 230. 


[a] Other statement of rule.— 
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Notwith- ° 


Where per- 


When the injury complained of con- 
sists in the loss of the use of Some 
member of the body, which member 
is specified in the schedule, the jury 
should not award a greater sum than 
the amount fixed in that schedule for 
the loss of such member, unless it 
is shown that such injury impairs 
the ability of complainant to earn a 
living to a greater degree than would 
have resulted frém the loss of such 
member by severance from the body. 
Ordinarily in such cases a_ lesser 
amount should be allowed, as the loss 
of the use of an arm is not equiva- 
lent to a loss of the arm. Industrial 
Commission of Ohio v. Sternat, 15 
Ohio App. 22. 


98. Blackford v. Green, 94 A. 401, 
87 N.J.Law 359 [aff 100 A..1069, 89 N. 
J.Law 357]; Barbour Flax Spinning 
Co. v. Hagerty, 89 A. 919, 85 N.J.Law 
407; O’Connell v. Simms Magneto Co., 
89 A. 922, 85 N.J.Law 64. 


[a] Dlustrations.—(1) An award 
of compensation equal to that fixed 
for the loss of an arm is improper in 
the case of a partial injury to the 
motion of the arm. Barbour Flax 
Spinning Co. v. Hagerty, 89 A. 919, 85 
N.J.Law 407. (2). Where a work+ 
man’s forearm and hand were im- 
paired by an accident to the extent of 
seventy-five per cent, and his upper 
arm to the extent of eight per cent, 
an award of seventy-five per cent of 
what the statute fixed for an arm 
was not necessarily incongruous with 
the statutory provision making ampu- 


tation between the elbow and_ the: 


wrist equivalent to the loss of a hand 
only. Blackford v. Green, 94 A. 401, 
87 N.J.Law 359 [aff 100 A. 1069, 89 
N.J.Law 357]. 


99. See statutory provisions. 


1. Daniels v. Shreveport Produc- 
ing & Refining Corporation, 92 So. 341, 
151 La. 800; Walker vy. White Woods 
Product Co., 4 La.App. 403; O’Donnell 
v. Fortuna Oil Co., 2 La.App. 462; 
Schimmel v. Detroit Pressed Steel Co., 
173 N.W. 206, 206 Mich. 449. 


2. Roy v. Mutual Rice Co. of Lou- 
isiana, 149 So. 508, 177 La. 883 [mod 
(App.) 143 So. 668]; Black v. Louisi- 
ana Central Lumber Co., 109 So..538, 
161 La. 889 [am 2 La.App. 798]; Mack 
v. Legeai, 81 So. 694, 144 La. 1017; 
Bauman v. Newman, Ltd., 5 La.App. 


119; Fisher v. Pfeifer & Co., 4 La. 
App. 492. 
[a] hus, where an employee may 


recover the use of an injured foot, 
compensation is measured by the loss 
of wages and not by the amount pro- 
vided for loss of the member. Ker- 
fonte v. Carrolltown Coal Co., 94 Pa. 
Super. 19. 


[§ 555 


but this limitation has been held not to be appli- 
cable where the loss of use causes, and is to be 
compensable as, disability rather than loss of use.’ 
A provision in a schedule for compensation for per- 
manent serious impairment of use of a member is 
not to be applied to cases falling within other pro- 
visions for compensation for temporary total or 
partial, or permanent partial, or total, disability 
where the provision compensating for the loss of 
use is by its terms limited to cases not compensable 
under the other provisions.? 
sults in total loss of use but causes total disability, 
it is compensable as such,* and so where permanent 
partial disability: results.* 
amount of recovery for permanent partial disability 
has been held not applicable to the amount recover- 


Where the injury re- 


A limitation on the 


_%._ Consolidation Coal Co. v. Cris- 
lip, 289 S.W. 270, 217 Ky. 371; Craft 
v. Gulf Lumber Co., 91 So. 736, 151 
La. 281; Wilson v. Union Indemnity 
Co., (La.App.) 150 So. 309; Aulds v. 
Southern Kraft Co., (La.App.) 148 So. 
447; Wolf v. Louisiana Milk Products 
Co., 8 La.App. 657; James v. Spence 
& Goldstein, 3 La.App. 113; Chandler 
v. Oil Fields Gas Co., 2 La.App. 778; 
Davis v. Gillis, 2 La.App. 567; Bryant 
v. Texas Pipe Line Co., 1 La.App. 42; 
Central Surety & Insurance Corpora- 
tion v. Court, 36 S.W.(2d) 907, 162 
Tenn. 477; Kingsport Silk Mills v. 
Cox, 33 S.W.(2d) 90, 161 Tenn. 470; 
U.S. Fidelity & Guaranty Co. v. Bran- 
don, (Tex.Civ.App.) 31 S.W.(2d) 846. 


[a] MTlustrations—(1) A _ clause 
that permanent total loss of the use 
of a member is equivalent to amputa- 
tion is inapplicable to total disability 
preventing work of a reasonable char- 
acter. Chandler v. Oil Fields Gas Co., 
2 La.App. 778. (2) The provision of 
the act for total disability applies to 
an injury of the leg and knee, causing 
total temporary disability. Bryant v. 
Texas Pipe Line Co., 1 La.App. 42. 


[b] Temporary total loss of use. 
—There being no other injuries ex- 
cept temporary total loss of the use 
of a hand, the law contemplates pay- 
ment of the same damages during 
such period as in the case of perma- 
nent loss of the hand. Fidelity Union 
Casualty Co. v. Munday, (Tex.Commn. 
App.) 44 S.W.(2d) 926 [rev (Civ.App.) 
26 S.W.(2d) 676]. 


4 Kentucky Distilleries & Ware- 
house Co. v. James, 265 S.W. 629, 205 
Ky. 185; Roy v. Mutual Rice Co. of: 
Louisiana, 149 So. 508, 177 La. 883 
[mod (App.) 143 So. 668]; James v. 
Spence & Goldstein, 109 So. 917, 161 
La. 1108; Black v. Louisiana Central 
Lumber Co., 109 So. 538, 161 La. 889 
[am 2 La.App. 798]; Garr v. Wyatt 
Lumber Co., 85 So. 640, 147 La. 689; 
Norwood v. Lake Bisteneau Oil Co., 
83 So. 25, 145 La. 823; Whitley v. 
Hillyer-Deutsch-Edwards, Ine. (La. 
App.) 142 So. 798; James v. Spence & 
Goldstein, 3 La.App. 113; Legrand v. 
U. S. Sheet & Window Glass Co., 2 
La.App. 549; Blythe v. Askew, 2 La. 
App. 415; Turner v. Standard Oil Co., 
of Louisiana, 1 La.App. 665; Butler 
v. Maryland Casualty Co., 1 La.App. 
616; Reeves v. Dietz, 1 La.App. 501. 


{a] Tustration.—-An injury to a 
train conductor’s hand, caught be- 
tween drawheads, causing stiffness of 
the fingers, and lack of strength in 
his grip, is compensable under the 
provision relative to partial disability, 
and not under the schedule. Black v. 
Louisiana Central Lumber Co., 109 So. 
538, 161 La. 889 [am 2 La.App. 798]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 555-557] 


able for permanent partial loss of use under a sched- 
ule where not made so by the act.5 One receiving 
for temporary total disability the maximum amount 
allowable for death cannot be awarded additional 
compensation for loss of use of members. Where 
the act provides that compensation shall not exceed 
a certain amount for each week for a specified num- 
ber of weeks, a larger amount for a less period is 
improper where it exceeds the maximum possible 
allowance.?’ One who has received the maximum 
compensation allowable for loss of a member can- 
not again be compensated for a subsequent injury 
to the same member.® Likewise, having recovered 
full compensation for loss, further compensation for 
the same injury cannot be had under a provision 
compensating loss of use.® A provision that a second 
injury is to be compensated only to the extent of 
incapacity it would have produced if there had been 
no previous injury applies to cases of loss of use of 
a previously injured member;!° but where the first 
injury did not seriously impair the use of the mem- 
ber and the second injury results in total loss of use, 
it has been held that the second injury is com- 
pensable in its full extent as if the previous injury 
had not occurred.11 Where there is in fact no loss of 
use, no compensation can be had under provisions 
for compensating such loss.?? 


[§ 556] g. Loss or Impairment of Organ or Func- 


5. Liberty Mut. Ins. Co. v. Max- 
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the injury itself, and compensation 
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tion—(1) In General, Statutes in some jurisdictions 
include in their schedule a provision for compensa- 
tion for serious permanent impairment of a physi- 
cal function.1? The amount paid for temporary or 
permanent total disability or for partial disability 
must, where the statute provides for its deduction 
from compensation for scheduled injuries, be cred- 
ited the employee in allowing compensation for the 
permanent impairment of a physical function.1* 


[§ 557] (2) Loss of Eye; Loss of Vision. The 
schedules generally provide for compensation for 
loss of, or injuries to, eyes or vision,!® and awards 
for such injuries when made in accordance there- 
with are proper.1® Where the amount is fixed by 
the act, the award is not dependent on loss of time+* 
or earning power.'® Loss of an eye means loss of 
sight or vision of the eye!® or loss of the organ 
itself.2°. The determination of loss of visual efficien- 
cy is a question of fact in the absence of a proper, 
standard method of determining the question.?1 Al- 
though the contrary has been held,?? total loss of 
sight is not required in order that claimant may be 
compensated for loss of an eye or the sight thereof,?* 
but if any vision useful to industry remains, sight 
is not totally lost.24 Partial loss of vision has been 
held compensable proportionate to the extent which 
the loss bears to total loss,?5 although in some ju- 
risdictions it can be allowed only under a provision 


Mich.—Powers v. Motor Wheel Cor- 


well, 46 S.W.(2d) 67, 164 Tenn. 1. 


6. Lundgren v. Industrial Commis- 
sion, 169 N.E. 161, 337 Ill. 246. 


7. Liberty Mut. Ins. Co. v. Clay, 
168 S.E. 79, 46 Ga.App. 558. 


8. Linville v. State Compensation 
Com’r, 165 S.E. 803, 112 W.Va 522. 


9. Rodriguez v. Standard Oil Co. 
of Louisiana, 117 So. 269, 166 La. 332. 


10. American Mut. Liability Ins. 
Co. v. Brock, 142 S.E. 101, 165 Ga. 771 
[rev 135 S.E. 103, 35 Ga.App. 772]; 
Lewis v. Lincoln Engineering Corpo- 
Art sped 210 N.Y.S. 481, 213 App.Div. 


11. Mark Mfg. Co. v. Industrial 
Commission, 122 N.E. 84, 286 Ill. 620; 
Syracuse Cabinet Co. v. Leedy, 167 N. 
E. 149, 89, Ind.App. 518; Knoxville 
Knitting Mills Co. v. Galyon, 255 S.W. 
41, 148 Tenn. 228, 30 AL.R. 976. 


12. Woods v. Meller & Union In- 
demnity Co., 6 La.App. 809. 


13. See statutory provisions. 


14 Smith v. Simplex Oil Co., 124 
So. 584, 12 La.App. 338; McBride v. 
Natural Gas & Fuel Corporation, 119 
So. 722, 9 La.App. 513. 


15. See statutory provisions. 


16. Cooper v. George A. Fuller 
@Gonst/<Co., 207 7P:) 7938) 111.Kan., 391; 
Mullen Coal Co. v. Scavage, 208 P. 
771, 87 Okl. 31; Mayberry v. Bon Air 
Chemical Co., 26 S.W.(2d) 148, 160 
Tenn. 459; Wm. H. Coleman Co. v. 
Isbell, 19 S.W.(2d) 243, 159 Tenn. 459; 
Moray v. Industrial Commission of 
Utah, 199 P. 1023, 58 Utah 404. 


17. Joliet Motor Co. v. Industrial 
Board, 117 N.E. 423, 280 Ill. 148. 


[a] Rule applied.—W orkmen’s 
Compensation Act § 28, providing that 
compensation shall not be allowed for 
the first fourteen days of disability 
from an injury, did not apply to an 
award for the loss of an eye, as the 
compensation was not allowed on ac- 
count of disability, but on account oi 


g 


wae properly made payable from the 
day of the injury. Garton v. Klein- 
knight, 128 N.E. 770, 74 Ind.App. 267. 


18, Chiowitte v. Zenith Furnace 
Co., 181 N.W. 648, 148 Minn. 277; City 
of Kingfisher v. State Industrial Com- 
mission of Oklahoma, 242 P. 217, 115 
Okl. 173; Winona Oil Co. v. Smithson, 
209 P. 398, 87 Okl. 226; Marini v. Frick 
Coke Co., 99 Pa.Super. 354. 


19. Powers v. Motor Wheel Cor- 
poration, 234 N.W. 122, 252 Mich. 639, 
73 A.L.R. 702; Rye v. Chevrolet Motor 
Co., 201 N.W. 226, 229 Mich. 29. 


20. State ex rel. Gilmore v. Indus- 
trial Commission of Ohio, 187 N.E. 
770,. 127, Ohio; St.)°214. 


21. De Caprio v. General Electric 
Co., 155 N.E. 756, 244 N.Y. 500 [an- 
swering certified questions 219 N.Y.S. 
797, 219 App.Div. 757]. . 


[a] Use of Snellen test.—The frac- 
tional symbols of the Snellen test do 
not represent fractional parts of nor- 
mal vision. De Caprio v. General 
Electric Co., 155 N.E. 756, 244 N.Y. 
500 [answering certified questions 219 
N.Y.S. 797, 219 App.Div. 757] (testi- 
mony of a physician, interpreting the 
Snellen test, held to support an award 
for total loss of the useful vision of 
an eye); Przekop v. Ramapo Ajax 
Corporation, 212 N.Y.S. 426, 214 App. 
Div. 512; Struble v. Vacuum Oil Co., 
206 N.Y.S. 176, 210 App.Div. 344 
(claimant, whose vision was repre- 
sented by the symbol “20/50” under 
the Snellen method of expression, 
was held to have a loss of vision of 
only fifteen per cent, and not sixty 
per cent). 


22. Keyworth v. Atlantic Mills, 
LOS A. 81, 42° FT. 1391) 8 AL. Re 1322: 


23. Colo.—Employers’ Mut. Ins. Co. 
v. Industrial Commission of Colorado, 
199 P. 482, 70 Colo. 228; Industrial 
Commission of Colorado vy. Johnson, 
172 P. 422, 64 Colo. 461. 


Ind.—Eureka Coal Co. v. Melcho, 
(54 N.E. 774, 85 Ind.App. 552. 


poration, 234 N.W. 122, 252 Mich. 639, 
73 A.L.R. 702; Stammers v. Banner 
Coal Co., 183 N.W. 21, 214 Mich. 215. 


Okl.—Okmulgee Gin Co. v. Fields, 
26 P.(2d) 186. 


Tenn.—American Zine Co. of Ten- 
poaere v. Lusk, 255 S.W. 39, 148 Tenn. 


_(a] Extent of loss.—(1) A condi- 
tion resulting from loss of sight, 
which leaves the employee restricted 
to work which normally one can per- 
form if totally blind, is total disabil- 
ity. American Zinc Co. of Tennessee 
v. Lusk, 255 S.W. 39, 148 Tenn. 220. 
(2) Injury to the remaining eye caus- 
ing less than blindness, but incapaci- 
tating the employee from following 
his trade, is compensable as for loss 
of an eye. Powers v. Motor Wheel 
Corporation, 234 N.W. 122, 252 Mich. 
639, 73 A.L.R. 702. 


{[b] Industrial blindness.—Com- 
pensation proportionate to- loss, of 
sight does not apply to industrial 
blindness. Eureka Coal Co. v. Mel- 
cho, 154 N.E. 774, 85 Ind.App. 552. 


[c] Percentage of loss equal to 
total loss.—(1) Reduction of the sight 
of an eye to one-tenth normal vision 
renders the employee industrially 
blind. Eureka Coal Co. v. Melcho, 154 
N.E. 774, 85 Ind.App. 552. (2) .An 
award of compensation for total blind- 
ness where injury.resulted in loss of 
ninety per cent of vision is proper. 
Burt v. Clay, 269 S.W. 322, 207 Ky. 
278. (3) Where the partial loss, to 
be regarded as total, must be eighty 
per cent of vision, one having partial 
vision must lose such percentage of 
the vision he has, not merely of nor- 
mal vision. Przekop v. Ramapo Ajax 
Bee eee 212 N.Y.S. 426, 214 App. 

iv. ; 


24. Powers v. Motor Wheel Corpo- 
ration, 234 N.W. 122, 252 Mich. 639, 
73 A.L.R. 702; Crane v. AXtna Port- 
land Cement Co., 208 N.W. 45, 234 
Mich. 110; Nestle’s Food Co. v. Duck- 
ow, 190 N.W. 484, 178 Wis. 646. 


25. Conn.—Gigleo vy. Dorfman & 
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compensating permanent partial disability in cases 
Partial loss of eye- 
sight is not included by a schedule providing for 
Where the statute 
provides only for loss of sight, loss of an eye has 
been held compensable as a permanent partial dis- 
Where there is a specific provision for 
the loss of an eye and for the loss of both eyes, an 
award for partial impairment of both eyes should 
be fixed from the latter provision, and not by taking 
the sum of the awards for partial impairment of 


not otherwise provided for.?® 


the case of loss of an eye.?7 


ability.?8 


each eye separately considered.?® 


Kimiavsky, 138 A. 448, 106 Conn. 401. 


La.—Smith v. Simplex Oil Co., 124 
So. 584, 12 La.App. 338. 


Minn.—Chiovitte v. Zenith Furnace 
Co., 181 N.W. 648, 148 Minn. 277. 


Okl.—Mid-Kansas Oil & Gas Co. v. 
State Industrial Commission, 5 P.(2d) 
117, 153 Okl. 93; Hazel Atlas Glass 
Co. v. Pendergrass, 4 P.(2d) 96, 152 
Okl. 271; Capitol Drilling Co. v. Cole, 
288 P. 473, 143. Okl. 279. 


Wis.—Stoughton Wagon Co. sy. 
Myre, 157 N.W. 522, 163 Wis. 132. 


[a] In determining compensation 
for loss of lens and impairment of 
vision, the function of the eye only 
may be considered, including binocu- 
lar vision. Gigleo v. Dorfman & Ki- 
miavsky, 138 A. 448, 106 Conn. 401. 


[b] RBule applied.—Where claim- 
ant, having previously lost sight of 
his right eye, received an injury par- 
tially destroying sight of the left eye, 
leaving him permanently partially 
disabled, claimant is entitled to com- 

ensation for partial impairment of 
oth eyes. Hubbard Drilling Co. v. 
Moore, 12 P.(2d) 900, 158 Okl. 132. 


[c] Loss or impairment of both 
eyes.—(1) The method of calculating 
compensation award for partial im- 
pairment of both eyes is by adding 
together the percentage of loss to 
each eye, dividing by two, and using 
the quotient as the percentage of per- 
manent partial disability on the ba- 
sis of five hundred weeks. Hubbard 
Drilling Co. v. Moore, 12 P.(2d) 900, 
158 Okl. 132. (2) An award for nar- 
‘tial impairment of both eyes should 
be fixed according to the provision in 
the Workmen’s Compensation Act 
governing in case of loss of both eyes. 
.Forrest K,..Gilmore Co. v. Booth, 8 P. 
(2d) 717, 155 Okl. 195; Indian Terri- 
tory Illuminating Oil Co. v. Lomax, 
8 P.(2d) 33, 155 Okl. 103; Seneca Coal 
& Coke Co. v. Quisenberry, 7 P.(2d) 
169, 154 Okl. 217; Olson Drilling Co. 
v. Goodwin, 4 P.(2d) 1056,°153 Okl. 
566; Manahan Drilling Co. v. Bazzel, 
4 P.(2d) 745, 153 Okl. 23; Loffland 
Bros. Co. v. Bonner, 3 P.(2d) 660, 152 
Okl. 50; Gene Butler Welding & Boil- 
ér Works v. Brazier, 3 P.(2d) 430, 151 
Okl. 222; Atlantic Oil Producing Co. 
v. Houston, 298 P. 245, 148 Okl. 197; 
Oklahoma City v. State Industrial 
Commission, 298 P. 577, 147 Okl. 261, 
303; Maryland Casualty Co. v. State 
Industrial Commission, 282 P. 293, 139 
Okl. 302. 


[d] Partial loss of vision of one 
eye is compensable in proportion to 
loss of vision of one eye and not total 
loss of vision even though there has 
been a previous impairment of the 
other eye. Reilly v. Carroll, 134 A. 
68, 104 Conn. 569; Hanna Lumber Co. 
v. Penrose, 7 P.(2d) 164, 154 Okl. 210; 
Parson-Gibson Buick Corporation v. 
Fox, 4 P.(2d) 38, 152 Okl. 196. 
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quent injury.*? 


Where perma- 


[e] Award for total loss improper. 
—Evidence not showing that the sight 
of the employee’s eye was reduced to 
one-tenth normal with glasses, an 
award for total loss was unauthor- 
ized. Ebbw Vale Coal Co. v. Quacken- 
bush, 159 N.E. 155, 86 Ind.App. 639. 


[f] Oklahoma statute, before its 
amendment (L. [1923] c 61 § 6), al- 
lowed compensation for partial loss 
only under a general provision for 
compensation of permanent partial 
disability. Underwriters’ Land Co. 
Vv. Willis, 218 P. 1692, (95. -Okl, 132: 
Huttig Lead & Zine Co. v. Brown, 215 
P. -1056, _ 90 Oks 803 .Staley-Patrick 
Drilling Co. vy. State Industrial Com- 
mission, 212 P. 1006, 88 Okl. 260. 


{g] Under Minnesota law, before 
its amendment (L. [1919] ¢ 442), com- 
pensation could be awarded for per- 
manent partial disability under L, 
(1915) ¢ 209 § 4 (Gen. St. Suppl. 
[1917] § 8207), under the clause pro- 
viding that compensation should be 
fifty per cent of the difference be- 
tween the wages of the workman 
when injured and the wages he is able 
to earn in his partially disabled con- 
dition, for a period exceeding three 
hundred weeks. State v. District 
Court, Seventh Judicial Dist., 173 N. 
W. 857, 148 Minn. 397. 


26. Mich.—Powers v. Motor Wheel 
Corporation, 234 N.W. 122, 252 Mich. 
639, 73 A.L.R. 702. 


Pa.—Fillip v. Wm. Cramp & Sons 
Ship & Engine Building Co., 80 Pa. 
Super. 68. 


Tenn.—Wilkinson y. Johnson City 
Shale Brick Corporation, 299 S.W. 
1056, 2 S.W.(2d) 89, 156 Tenn. 373. 


Tex.—Texas Indemnity Ins. Co. v. 
Wingo, (Civ.App.) 47 S.W.(2d) 397. 


Utah._-Moray v. Industrial Com- 
pe pesn of Utah, 199 P. 1023, 58 Utah 


[a] _ Effect of compensating as for 
partial disability—Under the Work- 
men’s Compensation Law, more may 
be recovered for permanent partial 
loss of the sight of an eye than for to- 
tal loss of the eye. Snopkoski vy. Home 
Riverside Coal Mines Co., 244 P. 849, 
120 Kan. 747. 


[b] Award held proper.—An award 
of thirteen dollars per week to an em- 
ployee whose weekly wage was twen- 
ty-six dollars for permanent partial 
loss of vision is not inadequate un- 
der a statute allowing compensation 
in the maximum of twelve dollars for 
permanent partial disability, the court 
having added to the maximum permit- 
ted one dollar a week for a depend- 
ent. child according to a provision of 
the act, and the method adopted be- 
ing favorable to plaintiff. Ex parte 
Shaw, 97 So. 694, 210 Ala. 185. 


27. Cline vy. Studebaker Corp., 155 
N.W. 519, 189 Mich. 514, L.R.A.1916C 
1139; Hirschkorn vy. Fiege Desk Co., 
150 N.W. 851, 184 Mich. 239. 
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nent partial loss of sight is compensable in propor- 
tion to total loss, no loss of ineapacity to labor 
need be shown.?® In such eases, however, the partial 
loss must be permanent.?1 
has suffered a previous partial impairment of vision, 
the difference between the partial loss before the 
subsequent injury and the loss thereafter is the 
amount of loss of vision resulting from the subse- 


Where the employee 


One who, having only partial vi- 


sion in an eye, loses it all, may recover for total loss 
of the eye.** Where an eye is useless for all prac- 
tical purposes, loss of the organ has been held not 


28. Nelson v. Kentucky River 
Stone & Sand Co., 206 S.W. 473, 182 
Ky. 317 [op extende@ and reh den 209 
S.W. 506, 183 Ky. 583). 


29. Vishney v. Empire Steel, etc., 
Co., 95 A. 143, 87 N.J.Law 481. 


30. Great American Indemnity 
Co. v. Stultz, (Tex.Civ.App.) 56 S.W. 
(2d) 200. 


31. Gypsy Oil Co. v. 


BL 
P.(2d) 694, 158 Okl. 139. 


32. Di Carlo vy. Elmwood Const. 
Co., 213 N.Y.S. 327, 215 App.Div. 857; 
Nelson & Miller Engineering Co. v. 
Davis, (Okl.) 25 P.(2d) 696; Kellogg 
v. Roe, (Okl.) 25 P.(2d) 302; Tulsa 
Boiler & Machinery Co. vy. Simmons, 
21 P.(2d) 759, 163 Okl. 138; Kenyon 
v. Cunningham, 16 P.(2d) 867, 160 
Okl. 229; Indian Territory Illumi- 
nating Oil Co. v. Hendrixson, 13 P. 
(2d) 137, 158 Okl. 176; Wise-Buchan- 
an Coal Co. vy. Risce, 1 P.(2a) 411, 150 
Okl. 190. 


33. Ill,—Chicago Bridge & Iron 
Co. v. Industrial Commission, 147 N. 
E.. 375, 816 Ill. 622. 


La.—Haas v. Globe Indemnity Co., 
132 So. 246, 16 La.App. 180. 


Me.—Borello’s Case, 134 A. 374, 125 
Me. 395. 


Mich.—Hayes v. Motor Wheel Cor- 
oration, 208 N.W. 44, 283 Mich. 538; 
iimatta v. Calumet & Hecla Mining 
Co., 201 N.W. 204, 229 Mich. 41; Col- 
lins v. Albert A. Albrecht Co., 180 N. 
W. 480, 212 Mich. 147; Purchase v. 
Grand Rapids Refrigerator Co., 160 
N.W. 391, 194 Mich. 103. 


Minn.—Wareheimwy. Melrose Gran- 
ite Co., 201 N.W. 543, 161 Minn. 275. 


N.Y.—Bervilacqua v. Clark, 232 N. 
Y.S. 502, 225 App.Div. 190 [aff 166 
N.E. 335, 250 N.Y. 589]; Przekop v. 
Ramapo Ajax Corporation, 212 N.Y. 
S. 426, 214 Avv.Div. 512; Hobertis v. 
Columbia Shirt €o., 173 N.Y.S. 606, 
186 App.Div. 397. 


Ohio.—Thompson-Starrett Co. v. 
HereuseR, 183 N.E. 47, 43 Ohio App. 
69. 


Jackson, 12 


Okl.—Okmulgee Gin Co. v. Fields, 
26 P.(2d) 186; Independent Oil Well 
Cementing Co. v. Curtis, 22 P.(2d) 
1005, 164 Okl. 76; Forrest E. Gilmore 
wae v. Booth, 8 P.(2d) 717, 155 Ok. 
195. 


Tenn.—City of Shelbyville v. Ken- 
drick, 29 S.W.(2d) 251, 161 Tenn. 149. 


Tex.—Hartford Accident & Indem- 
nity Co. v. Leigh, (Civ.App.) 57 S.W. 
(2d) 605. 


{a] Reason for rale-——Where an 
employee with defective vision lost 
the use of an eye, the wages received 
by the employee must be considered 
his wage-earning capacity with de- 
fective vision. MHobertis v. Columbia 
Bee: Co., 173 N.Y.S. 606, 186 App.Div. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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to be a loss of an eye within the act,?4 but the con- 
trary has been held although compensation has been 
paid for the loss of sight,*> and it has been held 
that the amount previously paid for loss of vision 
is to be deducted.*® Even though the schedule does 
not provide that loss of both eyes shall be total 
disability, such loss has been held compensable as 
total disability.37 The maximum award for loss of 
vision should not be made where due in part to dis- 
ease.28 An injury to the eye producing no appar- 
ent interference with vision will not entitle claim- 
ant to compensation for loss of vision.°® A provision 
that total loss of sight shall be compensated as a 
permanent total disability does not apply where, 
while loss of sight is total as to one eye, it is only 
partial as to the other.4® Compensation for eye in- 
juries has been held properly determined on actual 
loss of vision rather than loss of vision as corrected 
by lenses,*! but it has been held that no award for 
loss of vision should be made where the defect can 
be corrected by their use?? or the use of an artificial 
lens in the eye. An employee, having one eye 
defective, who suffers a loss of the other eye, is to 
be compensated as for the loss of one eye, a provi- 
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sion for compensation for loss of an eye where the 
other eye has previously been lost not applying, as 
defective vision is not loss,#4 nor does such a pro- 
vision apply where one having lost an eye suffers 
another injury impairing his vision in the remaining 
eye.*® Compensation for loss of one eye cannot be 
enlarged by adding an unrelated preéxisting loss of 
the other eye from disease,*® 


Loss of power of coordination by reason of an in- 
jury to an eye has been held compensable as for loss 
of the eye although actually the vision of the in- 
jured eye is, when taken alone, practically normal,*? 
but it has been held that such a condition is com- 
pensable only as a partial loss*® or an injury result- 
ing in impaired earning capacity.*® 


[§ 558] (3) Loss of Hearing. Where the act pro- 
vides compensation for loss of hearing in both ears, 
and further provides compensation for partial loss 
of hearing of an ear to be in proportion to total 
loss, permanent partial impairment of hearing of 
both ears is compensable in its proportion to total 
loss of hearing of both ears.5° A provision for com- 
pensation for injury to a member in proportion to 


{[b] Time for payment.—Where an 
employee previously had lost the 
sight of his left eye, and on Nov. 21, 
1919, his right eye was injured, as the 
result of which the sight was affect- 
ed and gradually grew less, and on 
Dec. 3, 1921, its vision was reduced 
to one tenth of normal, the common- 
wealth should, under a statute so 
providing, pay one half of total inca- 
pacity compensation from Dec. 3, 
1921, when loss began, and not from 
Dee. 1, 1919, when insurer’s liability 
commenced eleven days after the in- 
jury. Hebron’s Case, 142 N.H. 60, 247 
Mass. 427. 


34. Colo.—London Guarantee & 
Accident ‘Co. y. Industrial Commis- 
sion of Colorado, 230 P. 598, 76 Colo. 
1S5e 


Mich.—Hayes v. Motor Wheel Cor- 
poration, 208 N.W. 44, 233 Mich. 538; 
Rye v. Chevrolet Motor Co., 201 N.W. 
226, 229 Mich. 39. 


N.Y.—Ladd v. Foster Bros. Mfg. 
Co., 200 N.Y.S. 258, 205 App.Div. 794. 


Okl.—Sinclair Oil & Gas Co. v. State 
Industrial Commission, 8 P.(2d) 72, 
155 Okl. 116; Rector v. Roxana Petro- 
ee Corporation, 235 P. 183, 108 Okl. 


Pa.—Quinn vy. American Interna- 
tional Ship Building Corporation, 77 
Pa.Super. 304. 


35. Shaughnessy v. Diamond Iron 
Works, 208 N.W. 188, 166 Minn. 506; 
Mosgaard v. Minneapolis St. Ry. Co., 
201 N.W. 545, 161 Minn. 318; Hessley 
v. Minneapolis Steel Const. Co., 195 
N.W. 274, 156 Minn. 405. 


36. State ex rel. Gilmore v. Indus- 
trial Commission of Ohio, 187 N.E. 
770, 127 Ohio St. 214. 


387. Vignaul v. Howze, 
150 So. 88. 


38. Edson v. Industrial Accident 
Commission, 273 P. 572, 206 Cal. 134; 
Hercules Powder Co. v. Industrial Ac- 
cident Commission, (Cal.App.) 21 P. 
(2d) 1014. 


39. Bochecchio v. Charnin Con- 
tracting Co., 205 N.Y.S. 350, 209 App. 
Div. 619. 


40. Chebot v. State Industrial Ac- 
(71 Cc. J.—54] 


(La.App.) 


| 


cident Commission, 212 P. 792, 106 


Or. 660 


41. Del.—Alessandro Petrillo Co. 
v. Marioni, 131 A. 164, 33 Del. 99. 


Idaho.—McDonald v. State Treas- 
urer, 16 P.(2d) 988, 52 Idaho 535. 


Minn.—Butch v. Shaver, 184 N.W. 
572, 150 Minn. 94. 


Mo.—Graf v. National Steel Prod- 
ucts Co., 38 S.W.(2d) 518, 225 Mo. 
App. 702. 


N.J.—Johannsen v. Union Iron 
Works, 117 A. 639, 97 N.J.Law 569. 


Okl.—Marland Refining Co. v. Col- 
baugh, 238 P. 831, 110 Okl. 238. 


Pa.—Androlonis v. Philadelphia & 
Reading Coal & Iron Co., 124 A. 336, 
280 Pa. 71. 


Tenn.—American Zine Co. of Ten- 
Brees v. Lusk, 255 S.W. 39, 148 Tenn. 


[a] Rule applied.—(1) An em- 
ployee who without glasses had vis- 
ual acuity or vision of seven and four 
tenths per cent is industrially blind, 
since visual acuity or vision of eight 
per cent or less constitutes ‘‘indus- 
trial blindness” within the compensa- 
tion statute. McDonald v. State 
Treasurer, 16 P.(2d) 988, 52 Idaho 
535. (2) Where injury to a workman 
necessitated removal of the lens of 
an eye, in which condition he had but 
Yoo vision, having previously lost 
sight in his remaining eye, determina- 
tion of the industrial accident com- 
mission that percentage of permanent 
disability was nineteen and one fourth 
per cent and awarding a named sum 
for seventy-seven weeks, based on his 
earning capacity, was not an abuse 
of discretion, although with the aid 
of glasses his vision was restored to 
practically normal. Globe Cotton Oil 
Mills v. Industrial Accident Commis- 
sion, 221 P. 658, 64 Cal.App. 307. (3) 
A section barring compensation for 
disability caused or aggravated by 
unreasonable refusal to undergo 
treatment was held not to require an 
award for an eye injury to be based 
on loss of vision when corrected with 


lenses. Graf v. National Steel Prod- 
ucts Co., 38 S.W.(2d) 518, 225 Mo. 
App. 702. 


42. Powers v. Motor Wheel Cor- 
poration, 234 N.W. 122, 252 Mich. 639, 
73 A.L.R. 702; Bochecchio v. Charnin 
Contracting, Co.,2205 =Nay. Saeed 0n ea00 
App.Div. 619; McNamara v. McHarg- 
Barton Co., 192 N.Y.S. 7438, 200 App. 
Div. 188; Valentine v. Sherwood Met- 
al Working Co., 178 N.Y.S. 494, 189 
App.Div. 410; Travelers’ Ins. Co. v. 
Richmond, (Tex.Commn.App.) 291 S. 
W. 1085 [rev (Civ.App.) 284 S.W. 698]. 
But see Smith v. F. & B. Const. Co., 
172 N.Y.S. 581, 185 App.Div. 51 (serv- 
ant who, with powerful glasses, had 
vision of one third with injured right 
eye, if he closed other eye, so that he 
could have only one eye, and, if he 
used injured eye, had but one third 
vision, was properly awarded com- 
pensation for permanent loss of use 
of right eye, considered as equiva- 
lent of loss of eye). 


43. Boscarino vy. Carfagno & Drag- 
onette; Tb UNOS WH07 220 aN vaesco, 
Ann.Cas.19i8A 530. 


44. Daugherty v. Scandia Coal Co., 
219 N.W. 65, 206 Iowa 120. 


45. Colorado Fuel & Iron Co. v. 
Industrial Commission, 298 P. 955, 88 
Colo. 573. 


46. Catlett v. Chattanooga Handle 
Co., 55 S.W.(2d) 257, 165 Tenn. 343. 


47. Juergens Bros. Co. vy. Indus- 
trial Commission, 125 N.E. 837, 290 
Ill. 420; Stefan v. Red Stur Mill & 
Elevator Co., 187 P.. 861, 106 an. 369; 


In re O’Brien, ule ihe N.E. ie ae Mass. 
211; Lindhout v. Brochu & Hass, 238 
N.W. 231, 255 Mich. 234; Suggs v. 


Ternstedt Mfg. Co., 206 N.W. 490, 232 
Mich. 599. 


48. Gainey v. Warren Nash Motor 
Corporation, 245 N.Y.S. 371, 231 App. 
Div. 768; Arnold v. S. R. Mfg. Co., 
203 N.Y.S. 546, 208 App.Div. 305; 
Frings v. Pierce- -Arrow Motorcar Co., 
169 N.Y.S, ‘309, 182 App.Div. 445; 
Massett v. Armerford Coal Mining 
Co., 82 Pa.Super. 579. 


49. Knispel v. Gulf. States Utili- 
ties: Co., 141 So. 9, 174 La. 401 [set 
aside 135 So. 388, 19 La.App. 275]. 


50. Beal v. El Dorado Refining 
ConeZ296e Pre 233 2Kan es 666: 


[a] Average loss.—Where hearing 
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its loss covers a partial loss of hearing of one ear,** 
but the contrary has been held, an ear not being 
considered a member.®? Loss of hearing is compen- 
sable under a provision for compensation for serious 
permanent impairment of a physical function.°* 
Under a provision that loss of hearing shall be com- 
pensable in an amount to be determined by the com- 
mission, but not in excess of a specified amount, 
loss of hearing in one ear may be compensated at one 
half of the maximum allowable for loss of hearing.** 
Where deafness is covered by the schedule, the 
award must be made thereunder and not as for par- 
Where not covered by any provi- 
sion in the schedule, impaired hearing is compensa- 
ble as a permanent partial disability,°* but not com- 


tial disability.®® 


in one ear was impaired thirty per 
cent, and in the other twenty per 
cent, compensation for permanent par- 
tial impairment of hearing of both 
ears is properly computed on the ba- 
sis of twenty-five per cent of one hun- 
dred weeks. Beal v. El Dorado Refin- 
ing Co., 296 P. 723, 132 Kan. 666. 


51. Jackson v. Diamond Coal Co., 
299 S.W. 802, 156 Tenn. 179. 


52. Travelers’ Ins. Co. v. Albin, 
127 S.E. 804, 38 Ga.App. 666. 


53. Brooks v. Lewis-Chambers 
Wen Co., 128 So. 321, 13 La.App. 
402. 


54 Jefferson Gasoline Co. v. 
Walsh, 217 P. 380, 95 Okl. 1; Associ- 
ated Employers’ Reciprocal & Missou- 
ri Valley Bridge Co. vy. State Indus- 
trial Commission, 211 P. 491, 88 Okl. 
80; Missouri Valley Bridge Co. v. 
State Industrial Commission, 207 P. 
562, 86 Okl. 198. 


55. Texas Employers’ Ins. Ass’n v. 
Lynch, (Tex.Civ.App.) 29 S.W.(2d) 
899. 


56. Stoica v. Swift & Co., 
W. 964, 100 Neb. 434. 


57. Carolan v. R. Hoe & Co., 212 
N.Y.S. 738, 214 App.Div. 356. 


58. Refusal as ground for review 
of compensation see infra § 1409. 


59. See supra § 394. 


60. U. S. Smelting, Refining & 
Mining Co. v. Evans, 35 F.(2d) 459 
[cert den 50 S.Ct. 350, 281 U.S. 744, 
74 L.Ed. 1157]; Cline v. Studebaker 
Corp., 155 N.W. 519, 189 Mich, 514, 
U.RiAS1916C 1139. 


[a] Use of eyeglasses.—Where, 
after an injury to a servant’s eye, 
he had ten per cent of normal vision 
without glasses, and fifty per cent 
with them, it could not be said that 
the injury resulted in total loss of 
the eye, since he could not rest on 
the ninety per cent diminution of 
sight, it being his duty to minimize 
the injury by the use of such a com- 
mon appliance as glasses. Cline v. 
Studebaker Corp., 155 N.W. 519, 189 
Mich. 514, L.R.A.1916C 1139. 


[b] Question of permanency of 
disability involves determination as 
to whether a surgical operation would 
relieve the condition. General Acci- 
dent, Fire & Life Assur. Corporation, 
Limited, of Perth, Scotland, v. Indus- 
trial Accident Commission, 246 P. 
570, 77 Cal.App. 314. 


[c] Duration of treatment.—Un- 
der Workmen’s Compensation Act, § 
18, providing for medical aid, the em- 
ployer may not require an injured 
employee, as a condition to compensa- 
tion, to submit indefinitely to medical 
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treatment by a physician appointed 
by the employer, in order to demon- 
strate the permanency vel non of his 
injury, and the procedure should rest 
in the discretion of the trial court. 
Ex parte Sloss-Sheffield Steel & Iron 
Co., 92 So. 458, 207 Ala. 219. 


61. Pocahontas Mining Co. v. In- 
dustrial Commission, 134 N.E. 160, 
301 Ill. 462; Bywog. v. La-Tex. Com- 
munity Oil Cos La.App. 699. 


62. Mass.—Snooks’ Case, 161 N.E. 
892, 264 Mass. 92; Floccher v. Fidelity 
& Deposit Co., 108 N.E. 1032, 221 
Mass. 54. 


Mich.—Kricinovich v. American 
a etc., Co., 159 N.W. 362, 192 Mich. 


N.J.—McNally v. Hudson, etce., R. 
Co., 95 A. 122, 87 N.J.Law 455 [aff 
96 A. 298, 88 N.J.Law 729]. 


Okl.—Chas. Ma Dunning Const. Co. 
v. Heck, 15 P.(2d) 988, 160 Okl. 93. 


Utah.—American Smelting & Refin- 
ing Co. v. Industrial Commission, 290 
P. 770, 76 Utah 503. 


Wis.—Lesh v. Illinois Steel Co., 
157 N.W. 539, 168 Wis. 124, L.R.A. 
1916E 105. 


Os aaa vy. O'Neill, 13 B.W.C.C. 


‘Tf the claimant is not to be sub- 
jected to unusual risk and danger 
arising from the anzsthetic to be 
employed or from the nature of the 
proposed operation, it is the claim- 
ant’s duty to submit if it fairly and 
reasonably appears that the result of 
such operation will be a real and 
substantial physical gain.’’ Floccher 
v. Fidelity & Deposit Co., 108 N.E. 
1032, 221 Mass. 54, 55. 


[a] “We think the sound rule on 
the subject to be as stated by Lord 
McLaren, in Donnelly v. Baird, 1 B. 
W.C.C. 95, 45 Se.L.Rep. 394, which 
is as follows: ‘In view of the great 
diversity of cases raising this ques- 
tion, I can see no general principle 
except this, that if the operation is 
not attended with danger to life and 
health, or extraordinary suffering, 
and if, according to the best medical 
or surgical opinion, the operation of- 
fers a reasonable prospect of restora- 
tion or relief from the incapacity 
from which the workman is suffering, 
then he must either submit to the 
operation or release his employers 


from the obligation to maintain 
him.’” McNally v. Hudson, ete. R. 
Co., 95 A. 122, 87 N.J.Law 455, 458 


[aff 96 A. 293, 88 N.J.Law 729]. 


[b] Form of order.—‘‘The trial 
judge, having found as a fact that 
the injury from which the prosecutor 
suffered was permanent in its nature, 
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pensable unless coupled with loss of earning power.** 


[§ 559] 6. Minimizing Injury—a. Surgical 
Medical Treatment.®*® 
result due to failure of the employee to avail him- 
self of proper medical or surgical treatment may be 
said to flow from the primary injury has already 
been considered.®® Apart from this, in determining 
the amount of compensation, a condition cannot be 
taken as a basis which may readily be alleviated®° 
by medical treatment*: or by a safe and not extraor- 
dinarily painful surgical operation which offers a 
reasonable prospect of relief;*? and in such case 
the employee must submit to the operation if he is 
to obtain compensation®? unless his refusal is rea- 


or 
The question of whether a 


> 


should have allowed» compensation on 
that basis, with leave to the defend- 
ant below to apply to the court for 
a modification of the order, if it was 
made subsequently to appear that 
the prosecutor refused unreasonably 
to submit to an operation. Such a 
course would very properly place the 
burden of proof on the party assert- 
ing that an operation to which a rea- 
sonable man would submit would 
probably effect a cure, and that the 
refusal of the prosecutor to submit 
to an operation is unreasonable.” 
McNally v. Hudson, ete., R. Co., 95 
A. 122, 87 N.J.Law 455, 457 [aff 96 A. 
293, 88 N.J.Law 729]. To same ef- 
fect Feldman v. Braunstein, 93 A. 679, 
87 N.J.Law 20. 


[c] Operation held unreasonable. 
—‘‘At present the elbow of the claim- 
ant’s right arm is permanently gone, 
the right hand, save ‘a small amount 
of motion in the thumb and first fin- 
ger,’ is paralyzed, anda there is ‘in- 
terference of the circulation, so that 
he has a hand that goes to sleep.’ 
The operation proposed is to place 
the arm, under ether, in a right angle 
and then have the arm set. This 
leaves the elbow permanently im- 
paired, but gives the arm a wider 
field of motion than when hanging at 
the side. It well may be 
asserted that it would be unreason- 
able to put the claimant at least to 
the discomfort attending an opera- 
tion the result of which would be the 
probability of a shoulder ‘stretched 
out’ and of muscles ‘used up,’ and 
in addition doubt as to the time 
within which some uncertain and in- 
determinate degree of benefit reason- 
ably might be expected.’’ Floccher v. 
Fidelity & Deposit Co., 108 N.E. 1032, 
221 Mass. 54, 55. 


63. Ill.—Swift & Co. v. Industrial 
Commission, 134 N.E. 9, 302 Ill. 38; 
Mt. Olive Coal Co. v. Industrial Com- 
mission, 129 N.E. 1038, 295 Ill. 429; 
Joliet Motor Co. v. Industrial Board, 
117 N.B. 423, 280 Ill. 148. 


Ind.—Enterprise Fence & Foundry 
oe v. Majors, 121 N.E. 6, 68 Ind.App 


Kan.—Gentry v. Williams Bros., 10 
P.(2d) 856, 185 Kan. 408; Strong v. 
Sonken-Galamba Iron & Metal Co., 198 
P. 182, 109 Kan. 117, 18 A.L.R. 415. 


Md.—R. N. McCulloh & Co. v. Res- 
tivo, 136 A. 54, 152 Md. 60; Dickson 
Construction & Repair Co. v. Beasley, 
126 A. 907, 146 Md. 568; Schiller v. 
Baltimore & O. R. Co., 112 A. 272, 137 
Md. 235. 


Mich.—Myers v. Wadsworth Mfg. 
Co., 183 N.W. 918, 214 Mich. 636; 
Smith v. I. Stevenson Co., 180 N.W. 
384, 212 Mich. 154; O’Brien v. Albert 
A. Albrecht Co., 172 N.W. 601, 206 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sonable,** and such is frequently provided by stat- 
ute,*®> but the employee is not to be compelled to 
submit to a dangerous operation®® of doubtful ef- 


Mich. 101, 6 A.L.R. 1257; Kricinovich 
v. American Car & Foundry Co., 159 
N.W. 362, 192 Mich. 687. 


N.H.—Neault v. Parker-Young Co., 
166 A. 289. 


N.Y.—Palloni v. Brooklyn-Manhat- 
tan Transit Corporation, 214 N.Y.S. 
430, 215 App.Div. 634. 


Okl.—Moran vy. Oklahoma Engineer- 
ing & Machine & Boiler Co., 214 P. 
913,89 Ok]. 185. 


Tenn.—Crane Enamelware Co. v. 
Dotson, 277 S.W. 902, 152 Tenn. 401; 
Sun Coal Co. v. Wilson, 245 S.W. 547, 
147 Tenn, 118. 


Utah.—American Smelting & Refin- 
ing Co. v. Industrial Commission, 290 
P. 770, 76 Utah 503; Utah Copper Co. 
v. Industrial Commission of Utah, 256 
P. 397, 69 Utah 452. 


Eng.—Walsh v. Lock & Co., Ltd., 
110 L.T.Rep.N.S. 452; O’Neill v. Brown 
& Co., Ltd., 50 Se.L..Rep. 450. 


[a] No compulsion.—There is no 
power in the industrial commission or 
elsewhere to compel an injured em- 
ployee to submit to an operation, but 
it is within the power of the com- 
mission in the first instance to de- 
termine the extent to which the loss 
of use of a hand is attributable to 
an accident or to the refusal of the 
employee to have an operation per- 
formed. Mt. Olive Coal Co. v. Indus- 
le Commission, 129 N.E. 1038, 295 Ill. 


[b] Wlustration.—Where a work- 
man sustained a broken arm which 
was set, a solid union of the bone re- 
sulting, and the only remaining disa- 
bility being adhesions in the tendons 
of his wrist and hand, curable by mere 
manual manipulations, forcibly break- 
ing up the adhesions under laughing 
gas, attended with no danger what- 
ever, but the workman refused to sub- 
mit to such operation, the permanent 
disability of the workman was due 
to his refusal to submit to the op- 
eration and not to the accident. Mt. 
Olive Coal Co. v. Industrial Commis- 
sion, 129 N.E. 103, 295 Ill. 429. 


[ec] Conditional assent.—An em- 
ployee’s assent to an operation essen- 
tial to promote recovery, on condition 
that the employer pay him compen- 
sation to the date on which the offer 
therefor was made, is a refusal of 
the offer within Workmen’s Compen- 
sation Act § 19 par (d). Whittika v. 
Industrial Commission, 153 N.E. 708, 
322 Ill. 368 (the commission could 
not ignore the question of the em- 
ployee’s refusal to submit to an op- 
eration and an award of compensa- 
tion notwithstanding evidence there- 
of, and where the offer of, and re- 
fusal to submit to, the operation were 
made at a hearing before the indus- 
trial commission, the right to raise 
the question thereof is not waived). 


[d] Compensation to time of re- 
fusal.—Claimant under Workmen’s 
Compensation Act was entitled to re- 
cover compensation from the date of 
the injury until the time he wrongful- 
ly refused to be operated upon. Sun 
Coal Co. v. Wilson, 245 S.W. 547, 147 
Tenn. 118. 

64. White Oak Refining Co. v. 
Whitehead, 298 P. 611, 149 Okl. 297. 

65. See statutory provisions; and 
cases infra this note. 

[a] Purpose of act.—The amend- 
ing act of June 26, 1919 (P.L. p 642; 
St. [1920] § 21993 et seq), was not 
designed substantially to reénact the 
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old law as to contributory negligence, 
nor to deprive an employee of com- 
pensation because he did not follow 
all the directions of all the physicians 
and surgeons deputed to look after 
him. Its purpose was to allow a de- 
fense by the employér, where injury 
or larger incapacity are entirely the 
result of unwillingness of the em- 
ployee to receive treatment. Parlov- 
ich v. Philadelphia & Reading Coal & 
Iron Co., 76 Pa.Super. 86. 


[b] In absence of statute, the in- 
dustrial commission is without power 
to make the payment of compensation 
conditional on applicant’s submission 
to an operation for hernia pursuant 
to a stipulation agreed on by insurer 
and the majority of the commission, 
but must make findings as to wheth- 
er or not the injury is compensable 
under the statute or reasonable rules 
adopted by the commission applica- 
ble to such cases, and make its award 
accordingly. Broton v. Industrial 
Commission, 210 P. 982, 61 Utah 70. 


66. U.S.—Baltimore & Carolina S. 
S. Co. v. Norton, 40 F.(2d) 271. 


Ga.—American Mut. Liability Ins. 
Co. v. Braden, 149 S.E. 98, 40 Ga.App. 
178; Zant v. U. S. Fidelity & Guar- 
anty Co., 148 S.E. 764, 40 Ga.App. 38. 


Ky.—Consolidation Coal Co. v. Cri- 
slip, 289 S.W. 270, 217 Ky. 371. 


La.—Flanagan v. Sewerage & Water 
Board, 140 So. 83, 19 La.App. 154; 
Dollar v. Southern States Co., 135 So. 
758, 18 La.App. 178; Sybille v. Kelly 
Weber Co., 121 So. 640, 10 La.App. 374; 
Wolf v. Louisiana Milk Pragucts Co., 
8 La.App. 657; Perkins v. wong Bell 
Lumber Co., 8 La.App. 403; Hilliard 
v. Merkel Const. Co., 4 La.App. 40; 
Bossier v. Louisiana Oil Refining Cor- 
gee ba 3 La.App. 205; Addison v. 

owell Lumber Co., 1 La.App. 210; 
Bryant v. Texas Pipe Line Co., 1 La. 
App. 42. 


Mich.—Mietkiewski v. Wayne Coun- 
ty Road Com’rs, 198 N.W. 981, 227 
Mich. 227. 


N.J.—Simpson v. New Jersey Stone 
& Tile Co., 107 A. 36, 93 N.J.Law 250; 
McNally v. Hudson, etc, R. Co., 95 
A. 122, 87 N.J.Law 455 [aff 96 A. 293, 
88 N.J.Law 729]. 


Okl.—Leavell Coal Co. v. Stamper, 
21 P.(2d) 1046, 163 Ok1. 289. 


Tenn.—Fred Cantrell Co. v. Goosie, 
255 S.W. 360, 148 Tenn. 282. 
Utah.—Utah Copper Co. v. Indus- 


trial Commission of Utah, 256 P. 397, 
69 Utah 452. 


W.Va.—Cole v. State Compensation 
Com’r, 169 S.E. 165. 


[a] Rule applied.—(1) Where an 
injured employee fifty nine years old 
refused to submit to an operation to 
remove broken parts of his knee, re- 
quiring an anesthetic and resort toa 
hospital as a charity patient, his re- 
fusal was not unreasonable, and did 
not defeat recovery for his disabil- 
ity under Workmen’s Compensation 
Act §§ 1, 28, 36, and § 10, as amended 
by Act (1918) No. 38 § 1, containing 
no provision for an operation. Bron- 
son v. Harris Ice Cream Co., 90 So. 
759, 150 La. 455. (2) An employee 
may refuse surgical treatment ten- 
dered which is dangerous, accom- 
panied by extraordinary pain, and 
does not appear to be reasonably cal- 
culated to relieve the injury. Zant 
v. U. S. Fidelity & Guaranty Co., 148 
S.E. 764, 40 Ga.App. 38. (3) An em- 
ployee is justified in refusing a dan- 
gerous operation involving rebreak- 
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feetiveness,*? or not reasonably calculated to relieve 
the injury®* or which his doctor advises against,°® 
nor required to do anything unreasonable,’® and in 


ing of his leg, where it did not ap- 
pear that a competent physician’s 
services were tendered. American 
Mut. Liability Ins. Co. v. Braden, 149 
S.E. 98, 40 Ga.App. 178. (4) The court 
will not require an injured employee 
suffering from hernia to undergo an 
operation or lose the right to com- 
pensation. Britt v. Texas Pipe Line 
Co., 5 La.App. 33. 


[b] Statutory provision for hernia. 
—(1) Where compensation claimant 
did not refuse to undergo an opera- 
tion for hernia, it was not incum- 
bent on him to ask for a medical ex- 
amination and report, as the statute 
requires the board to order such ex- 
amination in the event of’ refusal 
to allow the operation. Texas EKm- 
ployers’ Ins. Ass’n v. Neatherlin, 
(Tex.Commn.App.) 48 S.W.(2d) 967 
[aff (Civ.App.) 31 S.W.(2d) 673]. (2) 
Compensation claimant need not un- 
dergo an operation for hernia at his 
own expense. Texas Employers’ Ins. 
Ass’n v. Neatherlin, supra. (3) If 
an operation for hernia is not had, 
and compensation claimant not in de- 
fault, claimant may recover under the 
general provisions of the Compen- 
sation Act. Texas Employers’ Ins. 
Ass’n v. Neatherlin, supra. 


[ec] Chance of fatal result.—‘‘In 
the present case, the proof before the 
court was that out of twenty-three 
thousand operations only about for- 
ty-eight have been unsuccessful or 
resulted in death. The consensus of 
opinion of the medical witnesses is 
that the operation is a major one ac- 
companied with some peril to life. 
Although the peril to life seems to 
be very slight, forty-eight chances 
in twenty-three thousand, neverthe- 
less the idea is appalling to one’s 
conscience that a human being 
should be compelled to take a risk of 
death, however slight that may be, 
in order that the pecuniary obligation 
created by the law in his favor 
against his employer_may be mini- 
mized.” McNally v. Hudson, etce., R. 
Co.,.. 87. N.J.Law. 455,457, 95. A122 
[aff 96 A. 293, 88 N.J.Law 729]. 


67. Gulf States Steel Co. v. Cross, 
106 So. 870, 214 Ala. 155; General Ac- 
cident, Fire & Life Assur. Corpora- 
tion, Limited, of Perth, Scotland, v. 
Industrial Accident Commission, 246 
P. 570, 77 Cal.App. 314; Marshall v. 
Ransome Concrete Co., 166 P. 846, 33 
Cal.App. 782; Sybille v. Kelly Weber 
Co., 121 So. 640, 10 La.App. 374; Per- 
kins v. Long Bell Lumber Co., 8 La. 
App. 403; Fitzwilliam’s Collieries, 
[1925] W.C.&I. 192. 


[a] Thus (1) where expert wit- 
nesses were equally divided as to the 
nature and cause of a cataract in the 
employee’s eye, and whether an op- 
eration would be successful, the court 
properly declined to suspend compen- 
sation for the employee’s refusal to 
submit to the operation. Gulf States 
Steel Co. v. Cross, 106 So. 870, 214 
Ala. 155. (2) An employee’s refusal 
to submit to an operation, where like- 
lihood of success had decreased be- 
cause of negligence of the employer’s 
surgeon, did not prevent compensa- 
tion. Du Pont Rayon Co. v. Bryant, 
24 S.W.(2d) 893, 160 Tenn. 362. 


68. American Mut. Liability Ins. 
Co. v. Bradin, 149 S.E. 98, 40 Ga.App. 
178; Zant v. U. S. Fidelity & Guar- 
anty Co., 148 S.E. 764, 40 Ga.App. 38. 


69. Western Indemnity Co. v. Mi- 
lam, 230 S.W. 825, error refused; Co- 
zanza v. G. T. R. Co., 27 Rev.Leg. 89. 


70. Knispel v. Gulf States Utili- 
ties Co., 141 So. 9, 174 La. 401 [setting 
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some jurisdictions any operation is regarded as en- 
tailing a risk which the employee may in his discre- 
Nor is an employee required 
to submit to a second operation where the first was 
unsuecessful.72. The right of the employer to insist 
on acceptance of his physician may be lost by pay- 
ments after the employee’s refusa 
employee must accept medical services offered 


tion refuse to take.*? 


the employer, such services must 


and must be offered?® promptly,’® and the offer, if 
made after the period during which the employer 
is required to furnish such service, must be reasona- 
bly and seasonably made,” and the offer should be 
accompanied by an averment that the employer is 
ready, able, and willing to furnish the required surgi- 
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Where the 
by 
be reasonable** 


aside 135 So. 388, 19 La.App. 275];{/La.App. 745. 


Scott v. E. J. Deas Co., 3 La.App. 374; 
B. King Drilling Co. v. Massen- 
burg, 7 P.(2d) 454, 154 Okl. 236; 
White Oak Refining Co. v. Whitehead, 
298 P. 611, 149 Okl. 297. 


[a] Refusal to accept treatment 
with no guaranteed benefit is not a 
bar to recovery. Scott v. E. J. Deas 
Co., 3 La.App. 374. 


71. Moore v. List & Weatherly 
Const. Co., (La.App.) 144 So. 147. 


[a] Tllustrations.—(1) An injured 
employee need not undergo an opera- 
tion for hernia to entitle him to com- 
pensation for permanent total disa- 
bility. James v. Hillyer-Deutsch-Ed- 
wards, 130 So. 257, 15 La.App. 71; 
Martin v. Wyatt Lumber Co., 4 La. 
App. 157. (2) Refusal of an employee, 
suffering from hernia, to submit to 
an operation, because of fear, does not 
operate as forfeiture of his right te 
recover compensation, under the cir- 
cumstances. Huval v. Sexton Corpo- 
ration, 139 So. 739, 19 La.App. 198. 
(3) An_ injured employee must min- 
imize the damage, but need not sub- 
mit to medical or surgical treatment, 
since not expressly required by the 
act. Martin v. Wyatt Lumber Co,, 4 
La.App. 157. 


[b] Court has no right to say that 
an injured employee must undergo an 
operation. O’Donnell v. Fortuna Oil 
Co., 2 La.App.: 462. 


[c] Duty of employer and em- 
ployee.—(1) The employer must fur- 
nish medical or surgical aid to the 
amount of two hundred and fifty dol- 
lars, but the injured employee need 
not accept it. Scott v. E. J. Deas Co., 
3 La.App. 374. (2) The injured em- 
ployee must continue the medical 
treatment accepted from his employ- 
er. Smith v. Butler, 7 La.App. 338. 


72. Indemnity Ins. Co. of North 
America v. Jones, (Tex.Civ-App.) 299 
S.W. 674. 


73. American Coal Mining Co. v. 
vestaos o 129 N.E. 635, 75 Ind.App. 


74. Bloomfield Brick Co. v. Blaker, 
180 N.E. 501, 94 Ind.App. 230. 


75. Tom Slick Oil Co. v. Sullivan, 
(Okl.) 26 P.(2d) 926; Employers’ Lia- 
bility Assur Corporation v. Williams, 
(Tex.Civ.App.) 293 S.W. 210. 


76. Gulf States Steel Co. v. Cross, 
106 So. 870, 214 Ala. 155; Tom Slick 
Oo Co. v. Sullivan, (OKl.) 26 P.(2d) 


[a] Thus defendant cannot plead 
refusal to accept medical attention by 
the injured employee where he left 
him to charity for a long period of 
time and only offered it at the date of 
trial. Stokes v. E. Sondheimer Co., & 


77, Bloomfield Brick Co. v. Blaker, 
180 N.E. 501, 94 Ind.App. 2380. 


78. Woodward Iron Co. V. 
116 So. 514, 217 Ala. 369. 


[a] Mere statement by an employ- 
er’s physician that the company would 
follow its practice and operate is not 
a compliance by the employer with 
the statute regarding an offer of sur- 
gical aid for an operation. Woodward 
Tron Co. v. Vines, 116 So. 514, 217 
Ala. 369. 


79. Griglioni v. Hope Coal Co., 264 
P. 1051, 125 Kan, 581. 


80. I11.—O. W. Rosenthal 
Industrial Commission, 129 
295 Ill. 182. 


Ky.—Wallins Creek Collieries Co. v. 
Hicks, 287 S.W. 718, 216 Ky. 262. 


La.—Reeves v. Dietz, 1 La.App. 501. 


Me.—Beaulieu’s Case, 126 A. 376, 
124 Me. 83. 


Neb.—Frost v. United States Fidel- 
ity & Guaranty Co., 190 N.W. 208, 109 
Neb. 161. 


Okl.—Moran vy. Oklahoma Engineer- 
ing & Machine & Boiler Co., 214 18% 
913, 89 Okl, 185. 


Or.—Grant v. State Industrial Ac- 
ages Commission, 201 P. 438, 102 
r. 26. 


Tenn.—Glotfelter Erection Co. v. 
Smith, 300 S.W. 6, 156 Tenn. 268. 


[a] Compensation commission may 
determine whether an injured em- 
ployee was unreasonable in refusing 
a proffered surgical operation. Ritch- 
ie v. Rayville Coal Co., 33 S.W.(2d) 
154, 224 Mo.App. 1128. 


[b] Compensation claimant’s fear 
is not a reasonable ground for refus- 
ing to submit to an operation for 
hernia. Palloni v. Brooklyn-Manhat- 
tan Transit Corporation, 214 N.Y.S. 
430, 215 App.Div. 634. 


[c] Refusal held not unreasonable. 
—Where an employee had undergone 
three major operations, refusal to un- 
dergo another major operation of 
doubtful effect is not unreasonable 
so as to preclude the right to com- 
pensation. Standard Coal v. Indus- 
trial Commission of Utah, (Utah) 16 
P.(2da) 926. 


81. Ujevich v. Inspiration Consol. 
Copper Co., (Ariz.) 25 P.(2d) 273; 
Southern California Edison Co. v. In- 
dustrial Accident Commission of State 
Piece ae 243 P. 455, 75 Cal.App. 


82. Neault v. Parker-Young Co., 
(N.H.) 166 A. 289. 


83. Cal.—Southern California Edi- 
son Co. v. Industrial Accident Com- 


Vines, 


& Co. -v. 
N.E. 176, 
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eal skill.78 An offer giving no choice of treatment 
other than an operation has been held unreason- 
able.?® Whether refusal to submit to an operation is 
unreasonable depends on the facts and circumstances 
of the particular case*® and on expert medical and 
surgical advice, and depends not on the willing- 
ness to submit, but on the employee’s right to guard 
life and limb from unreasonable peril,®? and if 
the refusal is unreasonable, the consequences of such 
refusal are not compensable.** Notwithstanding the 
possibility of a subsequent amelioration of the inju- 
ry by an operation to which the employee is not re- 
quired to submit, the court should, in awarding com- 
pensation, make the award in accordance with the 
facts as they exist at the time of the award.** A 


~ 
mission of State of California, 243 P. 
455, 75 Cal.App. 709. 


La.—Beeson v. Sayers, 7 La.App. 72. 


Mont.—Dosen v. East Butte Cop- 
per Mining Co., 254 P. 880, 78 Mont. 


N.H.—Neault v. Parker-Young, 166 
A. 289. 


Okl.—Consolidated Lead & Zine Co. 
v. State Industrial Commission, 295 
P, 210, 147 Okl. 83, 73_A.L.R. 1298; 
Chicago Bridge & Iron Works v, Sa- 
bin, 231 P. 851, 105 Okl. 62. 


Utah.—Varoukas v. Industrial Com- 
pape of Utah, 191 P. 1091, 56 Utah 


Eng.—wWright v. Sneyd Collieries, 
Ltd., 84 L.J.K.B. 1332. 


[a] Rule applied.—A workman, ac- 
cepting payments for partial disa- 
bility while refusing to submit to 
amputation of his leg, is not entitled 
to demand additional ‘compensation 
for loss of the leg. Dosen v. East 
Butte Copper Mining Co., 254 P. 880, 
78 Mont. 579. 


84. Smith v. Butler, 7 La.App. 338; 
Ritchie v. Rayville Coal Co., 33 S.W. 
(2a) 154, 224 Mo.App. 1128; Feldman 
v. Braunstein, 87 N.J.Law_20, 93 A. 
679; Henley v. Oklahoma Union Ry. 
Co., 197 P. 488, 81 Okl. 224, 18 A-L.R. 
427, Compare London Guarantee & 
Accident Co. v. Industrial Commis- 
sion of Colorado, 210 P. 70, 72 Colo. 
177 (compensation may be awarded on 
basis of employee’s disability existing 
at the end of 60 days after the ac- 
cident, when he was discharged by 
the physicians furnished by the em- 
ployer or insurance carrier, and told 
by them that they were unable to do 
anything further for him, being then 
permanent, where it would have re- 
mained as it was but for operations 
which he thereafter, at his own ex- 
pense, had performed by other sur- 
geons). 


[a] Ilustration.—A workman who 
received an injury to his eye, which 
would permanently destroy the sight 
unless he submitted to an operation, 
should be awarded compensation un- 
der the Workmen’s Compensation Act 
(P.L. p 134) for loss of an eye, which 
is pay for one hundred weeks, and 
not for temporary disability not to 
exceed three hundred weeks. TFeld- 
ane Braunstein, 87 N.J.Law 20, 93 


[b] Compensation’ commission had 
authority to award compensation bas- 
ed on disability at the date of hear- 
ing because of unreasonable refusal 
to accept an operation.» Ritchie v. 
Rayville Coal Co., 33 S.W.(2d) 154, 
224 Mo.App. 1128. 


[ec] No complete loss of compensa- 


ns 


NN 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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claimant accepting medical services after judgment 
denying compensation for refusal thereof is not enti- 
tled to compensation prior to acceptance, nor to any 
compensation, where recovering from the injury 
when accepting the services.8° An employee’s fail- 
ure to follow his own physician’s advice is not a re- 
fusal to submit to an operation where the act speci- 
fics refusal of treatment tendered by the employer.*® 
A denial of liability has been held to estop the em- 
ployer from claiming a refusal to aceept treatment.*? 


[§ 560] b. Acceptance of Other Employment.** 
It is the duty of an injured employee to minimize 
his injury by reasonable efforts,*® and one who is 
not totally disabled must make active effort to ob- 
tain such work as he can perform®® at the best pos- 
sible wages,®! but he is not obliged to resume work 
at the expense of much pain and suffering.®? A .pro- 
vision that a total permanent disability shall not 
be compensated as such if the employer or the com- 
mission finds suitable employment for the injured 
employee does not apply where neither the employer 
nor the eommission do so but the employee obtained 
it for himself.%* 
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[§ 561] c. Retraining. Under the acts in some 
jurisdictions the employee is, in certain cases, enti- 
tled to compensation during a period of retraining 
to enable him to follow some new occupation.®* Un- 
der a statute allowing such compensation where the 
board finds it necessary, it is necessary if it will 
materially assist the employee in restoring his earn- 
ing capacity.°> 


[§ 562] ©. Compensation for Death*—1. In Gen- 
eral. Under the compensation acts in the case of 
a claim where the employee is killed by a personal 
injury arising out of and in the course of his em- 
ployment,°* where a claimant is entitled to ‘com- 
pensation,®? the question as to the amount to be 
paid such claimant arises.°® The compensation for 
the death of an employee must be in conformance 
with the terms of the statute.°® The statute usually 
contains schedules of the amount of compensation, 
and the period for which it is to be paid, to per- 
sons in a particular relationship of actual or pre- 
sumptive dependency upon the deceased employee ;* 
and such provisions are to be eonstrued so as to 
effectuate the main intent of the statute.2 To do 


tion.— That an injured employee will- 
fully refused to exercise his leg did 
nct deprive him of compensation be- 
eause the statute allows only reduc- 
tion or suspension. Texas Employ- 
ers’ Ins. Ass'n v. Galloway, (Tex.Civ. 
App.) 40 S.W.(2d) 973. 


85. Teems v. American Mut. Lia- 
Se Ins. Co., 151 S.E. 826, 41 Ga.App. 


86. Hudyek v. Wyoming Shovel 
Works, 149 A. 312, 299 Pa. 182. 


87. Ellis & Lewis v. James, 
(2d) 762, 156 Okl. 12. 


88. Modification or termination of 
payment see infra § 1410. 


89. Utah Fuel Co. v. Industrial 
Commission of Utah, 287 P. 931, 76 
Utah 141. 


{a] Exenuse from attempting to 
minimize.—If the injured employee, 
because of his mental condition, can- 
not, by training or otherwise, secure 
and retain remunerative employment, 
such employee is excused from ex- 
erting an effort to obtain employ- 
ment. Utah Fuel Co. v. Industrial 
Commission of Utah, 287 P. 931, 76 
Utah 141, 


90. Reilley v. Carroll, 147 A. 818, 
110 Conn. 282; Sullivan v. Anselmo 
Mining Corporation, 268 P. 495, 82 
Mont. 543; Dzink v. U. S. Railroad 
Administration, 197 N.Y.S. 665, 204 
App.Div. 164; hite Oak Refining Co. 
v. Whitehead, 298 P. 611, 149 Okl. 
297; Otis Elevator Co. v. Haveley, 
296 P. 1106, 148 Okl. 82. 


[a] Thus (1) an employee found 
to have been totally disabled to the 
time of hearing, but only partially dis- 
abled thereafter, should have sought 
work prior to the hearing to furnish 
evidence that work was not obtaina- 
ble. Sullivan v. Anselmo Mining Cor- 
poration, 268 P. 495, 82 Mont. 543. 
(2) Under a‘provision that compensa- 
tion in case of partial disability is 
measured by the difference between 
claimant’s average weekly wages and 
his wage-earning capacity thereafter 
in the “same employment or else- 
where,” in searching for work claim- 
ant must not confine himself to ap- 
plying only to his previous employer, 
but must make a reasonable search 
for employment elsewhere. Becker v. 


9 P. 


General Electric Co., 206 N.Y.S. 437, 
210 App.Div. 495; Bello v. General 
Electric Co., 199 N.Y.S. 148, 204 App. 
Div. 613; Dzink v. U. 8. Railroad Ad- 
ministration, 197 N.Y.S. 665, 204 App. 
Div. 164. 


91. Cantor v. Kaplan, 
227, 209 App.Div. 338. 


[a] Rule applied.—An employee, 
having since the accident refused 
work with the employer at a higher 
wage than he received, because the 
employer did not employ union labor, 
cannot have his present earning ca- 
pacity valued on a lower basis. Gil- 
lespie v. McClintic-Marshall Co., 212 
N.Y.S. 88, 215 App.Div. 734. 


92. Chapman vy. Louisiana Central 
Lumber Co., 3 La.App. 489. 


93. New York Indemnity Co. v. In- 
dustrial Commission of Colorado, 281 
P. 740, 86 Colo. 364. 


94 See statutory provisions. 


Attendance at training school as 
bes het on earning capacity see supra 


95. Vierling v. Spencer Kellogg & 
Sons, 245 N.W. 150, 187 Minn. 252, 85 
A.L.R. 165; Tibbitts v. E. G. Staude 
Mfg. Co., 207 N.W. 202, 166 Minn. 139. 


96. See supra §§ 325-486. 
97. See supra §§ 270-324. 


98. Gove v. Royal Indemnity Co., 
111 N.E. 702, 223 Mass. 187. 


99. See statutory provisions; and 
gence infra this section and §§ 563-— 


[a] Compensation for total de- 
pendents.—Crawford v. Gary Heat, 
Light & Water Co., 168 N.E. 716, 90 
Ind.App. 276; Dyer v. Rapides Lum- 
ber Co., 98 So. 677, 154 La. 1091; Rob- 
inson v. Younse Lumber Co., 8 La.App. 
160; Lincoln Gas & Electric Light 
Be v. Watkins, 204 N.W. 391, 113 Neb. 


[b] Compensation to children of 
divorced parents.—The amount of 
compensation to be awarded to chil- 
dren, living apart from a parent be- 
cause of a divorce proceeding, is 
measured by the statute and not by 
any amount fixed in a divorce judg- 
ment for their support. Denning v. 
Star Pub. Co., 180 N.E:’ 685, 94 Ind. 


205 N.Y.S. 


App. 300 [overr Advance-Rumley Co. 
v. Freestone, 167 N.E. 377, 89 Ind. App. 
653; Johnson v. Lewis, 163 N.E. 26, 
88 Ind.App. 32; Western Indiana 
Gravel Co. v. Erwin, Gd’n, 149 N.E. 
185, 84 Ind.App. 26; Stephens v. 
epapnene 132 N.E. 747, 76 Ind.App. 


[c] Increase for each totally de- 
pendent child under certain age.—(1) 
Where decedent left a dependent 
widow and two dependent minor chil- 
dren, and his average weekly earnings 
during fifty-two weeks preceding in- 
jury was twenty-four dollars, widow 
held entitled to sum of twelve dollars 
per week, plus sum of one dollar per 
week for each of such dependent min- 
ors, in view of Workmen’s Compensa- 
tion Act § 14 subds. 7, 21. Ex parte 
Little Cahaba’Coal Co., 105 So. 648, 213 
Ala. 596; Ex parte Little Cahaba Coal 
Co., 104 So. 422, 213 Ala. 244. (2) Under 
the provisions. of a compensation act 
that, if the deceased employee leave 
a dependent orphan, the compensation 
shall be thirty per cent of the em- 
ployee’s wages with ten per cent ad- 
ditional for each additional orphan, 
the maximum, however, of such com- 
pensation to be fifty per cent of such 
wages, where there are three such 
orphans and the maximum compen- 
sation has been assessed, the exclu- 
sion of another child, not within the 
terms of the statute as a dependent 
orphan, makes no difference in the 
amount to be paid. McClain v. Kings- 
port Improvement Corporation, 245 S. 
W. 837, 147 Tenn. 130. 


[ad] Where purpose of amendatory 
act is to increase maximum compen- 
sation of those entitled to a certain 
percentage under the original act, a 
dependent, whose percentage as de- 
fined under the original act is less 
than such percentage, is not within 
the provisions of the amendatory act. 
Caruthers v. Lake County Mfg. Co., 
263 S.W.'793, 150 Tenn. 269. 


1. See statutory provisions; and 
gacee infra this section and §§ 563-— 


2. Coakley v. Coakley, 102 N.E. 930, 
216 Mass. 71, Ann.Cas.1915A 867: 
Blanz v. Erie R. Co., 85 A. 1030, 84 
A aw 35 [aff 91 A. 1067, 85 N.J.Law 


[a] In Louisiana, under a provi- 


*By:CHARLES REZNIKOFF (§§ 562-602). 
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so, the court will read essential words into a pro- 
vision as to computation.* The purpose of the stat- 
ute, under a provision which requires a liberal con- 
struction, may not be frustrated by the interpola- 
tion of a provision.* 


Employer’s liability as fixed.5 Where the amount 
of compensation to persons wholly dependent does 
not depend upon their number but upon the char- 
acter of the dependency, the amount to be paid such 
dependents is fixed and except in such instances as 
may be provided by statute, cannot be lessened by 
subsequent happenings,* such as the death,’ mar- 
riage,® waiver or forfeiture of the right to compen- 
sation,® of a dependent. Under a statute providing 
that on the remarriage of the widow, if there are 
children under a certain age, the compensation pay- 
able to the widow shall pass to, and vest in, the 
children, children within the terms of the statute 
are entitled to such compensation on the original 
basis as paid to a widow with children of such age 
rather than on the basis of compensation payable 
where there are only children surviving.1° Where 
the employee leaves a widow and children entitled 
to claim as dependents, the amount awarded is not 
to be reduced because of the failure of the widow 
to claim, but the children should take the entire 
award.1? 


Provisions relative to compensation to be paid 
employee if injured. Although, in the construction 
of a particular compensation act, relative to the rule 
of admeasurement where the injury causes “total 
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disability,” the term has been held to include death, 
generally, in the construction of other acts, the pro- 
visions for the compensation to be paid to the em- 
ployee and to his dependents in case of his death 
are not necessarily to be construed together;** for 
example, a provision that compensation shall cease 
where the employee without dependents becomes an 
inmate of a public institution does not apply to a 
dependent;!4 a provision relative to the compen- 
sation to be paid to dependents in the case of an 
employee’s death has been_held not to be limited 
by the maximum in cases of permanent total dis- 
ability ;25 a provision relative to the reduction of 
compensation in the case of a preéxisting injury or 
infirmity,!® or in the case of permanent injury to 
an employee who has attained a certain age,’? and 
a provision relative to the apportiénment of com- 
pensation in case of the aggravation of a disease 
existing prior to the injury,'* have been held not to 
apply to the compensation to be paid in the case of 
the employee’s death. Such distinet construction is 
particularly applicable where the provision for the 
compensation to be paid to the dependents of an 
employee, whose injury has resulted in death, ex- 


‘pressly provides that the compensation shall be as 


provided in such section.*® 


Maximum compensation. The amount awarded 
the employee’s dependents must not exceed the maxi; 
mum allowable under the statute;?° for example, 
where compensation in one sum, payable to the 
widow on remarriage, is merely an advance payment 


sion in the compensation acts requir- 
ing the courts to interpret the acts 
liberally, a provision fixing the period 
of payment of compensation for in- 
jury causing death was not repealed 
by the general repealing clause of a 
subsequent act which did not fix any 
period of time during which the com- 
pensation should be paid. Fuhrmann 
v. Keenan, 122 So. 892, 168 La. 642 [aft 
120 So. 403, 11 La.App. 66]. 


3. Blanz v. Erie R. Co., 85 A. 1030, 
84 N.J.Law 35 [aff 91 A. 1067 mem, 85 
N.J.Law 367]. 


[a] For example, a provision al- 
lowing, “if widow and father or 
mother, fifty per centum of wages” 
was construed to permit the payment 
of twenty-five per cent of the wages 
to the surviving parent, although 
there was no widow, where another 
provision allowed twenty-five per cent 
where there was a widow alone. 
Reardon v. Philadelphia, etc., R. Co., 88 
A. 970, 85 N.J.Law 90; Tischman v. 
New Jersey Cent. R. Co., 87 A. 144, 84 
N.J.Law 527; Quinlan v. Barber As- 
phalt Pav. Co., 87 A. 127, 84 N.J.Law 
510; McFarland v. Central R. Co., 87 A. 
144, 84 N.J.Law 435; Blanz v. Erie R. 
Co., 85 A. 1030, 84 N.J.Law 35 [aff 91 
A. 1067 mem, 85 N.J.Law 367] [foll 
Havey v. Erie R. Co., 96 A. 995, 88 N. 
J.Law 884 (where deceased employee 
left both father and mother, to the 
former of whom he had given his 
wages, twenty-five per cent of the 
wages to the father only is the cor- 
rect percentage of compensation) ]. 


4, Clingan v. Carthage Ice & Cold 
Storage Co., 25 S.W.(2d) 1084, 223 Mo. 
App. 1064. 

5. Cross references: 

Increase, diminution, or termination 


of compensation see infra §§ 1381— 
1484. 


Reapportionment of compensation see 
infra § 576. 


Termination of right to compensation 
see supra § 312. 


6. See cases infra notes 7-9. 


7. Studebaker Corporation v. An- 
derson, (Ind.App.) 183'N.B. 408; Gig- 
gndelle v. Piedmont & Georges Creek 
Coal Co., 111 A. 135, 137 Md. 25. 


[a] Although under terms of 
award the widow was ordered to ap- 
ply a certain amount to the use of 
the child, where the child dies, the 
widow is entitled to all the compensa- 
tion without deduction from the date 
of such death. Giggndelle v. Pied- 
mont & Georges Creek Coal Co., 111 A. 
135, 187 Md. 26. 


8 Davey v. Norwood-White Coal 
Co., 192 N.W. 304, 195 Iowa 459. 


[a] Remarriage of widow having 
dependent children.—Davey Vv. Nor- 
wood-White Coal Co., 192 N.W. 304, 


195 Iowa 459. 


9. Kramer v. Tone Bros., 199 N.W. 
985, 198 Iowa 1140: 


10. Tennessee Copper Co. v. Shel- 
ton, 42 S.W.(2d) 346, 163 Tenn. 202. 


11. Gill v. Fortescue, 6 B.W.C.C. 
577. 
12. In re Bowers, 116 N.E. 842, 65 


Ind.App. 128. 


13. Proops v. Twohey Bros., 240 P. 
277, 29 Ariz. 164; In re Nichols, 104 
N.E. 566, 217 Mass. 3, Ann.Cas.1915C 
862; Conners v. Public Service Elec- 
tric Co., 97 A. 792, 89 N.J.Law 99; Mil- 
waukee v. Ritzow, 149 N.W. 480, 158 
San 876. See cases infra notes 14— 


Compensation awarded from time of 
death notwithstanding provision that 


roby weeks after injury see infra § 
. ™ 4 


Payments to employee not to be de- 
ducted from compensation awarded 
widow see infra § 592. 


14. Ex parte Gude & Co. 105 So. 
657, 213 Ala. 584. 


15. Clayton Paving Co. v. Appleton, 
39 S.W.(2d) 1037, 163 Tenn. 27. 


16. Southern Cement Co. v. Walt- 
hall, 117 So. 17, 217 Ala. 645; United 
States Cast Iron Pipe & Foundry Co. 
v. Hartley, (Ala.) 116 So. 666. 


[a] “Death” ana “disability” dis- 
tinguished.—Southern Cement Co. v. 
Walthall, 117 So. 17, 217 Ala. 645. 


17. Milwaukee v. Ritzou, 149 N.W. 
480, 158 Wis. 376. 


18. Biederzycki v. Farrel Foundry 
PRR LY ea Co., 1381. A. 739,,1038 Conn. 


“Death is a fixed fact which cannot 
be apportioned in the manner provid- 
ed.’”’?’ Biederzycki v. Farrel Foundry 
& Machine-Co., supra. 


[a] “Death” and “disability” dis- 
tinguished.—Biederzycki v. Farrel 
Foundry & Machine Co., 131 A. 739, 
103 Conn. 701, 706. 


19. Wahlig v. Krenning-Schlapp 
aly Co., 29 S.W.(2d) 128, 325 Mo. 


20. State v. District Court of Car- 
ver County, 177 N.W. 644, 145 Minn. 


444; Lincoln Gas & Electric Light 
Co. v. Watkins, 204 N.W. 391, 113 Neb. 
619; Ziegler v. Pictorial Review Co., 
215 N.Y.S. 518, 216 App.Div. 614; 


Carlin v. Lockport Paper Co., 212 N.Y. 
S: 65, 214 App.Div. 354; King v. New 
York, Ontario & Western Railway Co., 
210 N.Y.S. 655, 213 App.Div. 509; 
Vaughn v. Buena Vista Oil Co., 192 


compensation shall not begin until! N.Y.S. 726, 200 App.Div. 184. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 562-563) 


in a lump sum, it must be considered in determining 
benefits to surviving children,” or a dependent par- 
ent,?? so as to keep the total benefits within the statu- 
tory limitation. Under the general rule that spe- 
cial provisions of a statute are not modified by gen- 
eral provisions, unless such intent be found in the 
statute,?* a general provision will not limit the com- 
pensation to be paid under a specific provision.?* 
A provision expressly providing that compensation 
is to be paid according to such provision is not lim- 
ited by another provision, not necessarily in con- 
Aietsae 
benefit is to be paid in installments of a certain 
maximum amount,?® or a provision permitting the 
employer to recover from a negligent third person, 
as subrogated to the rights of the employee or his 
dependents,?7 does not hmit a provision of the 
compensation act specifically providing that in the 
event of death compensation shall be as provided 
in such section. Certain limitations have been held 
inapplicable in the case of certain dependents.?® 
A provision that if, at the time of injury, the em- 
ployee received wages less than a certain minimum 
of compensation, the compensation shall not exceed 
the full amount of such wages has reference to full- 
time wages only.2® Where claimant was dependent 
on more than one employee killed in the same acci- 
dent, the amount of compensation, unless the stat- 
ute so provides, is not limited by the maximum pro- 
vided in the case of the death of a single employee.®°® 


21. Carlin v. Lockport Paper Co., 


WORKMEN’S COMPENSATION ACTS 


for example, a provision that the death . 


40 S.W.(2d) 601, 328 Mo. 112; Murray 
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Minimum compensation. The minimum compen- 
sation to a dependent must be in conformance with 
the terms of the statute.*1 In the absence of any 
evidence of the wages received by the deceased em- 
ployee to justify increased compensation, and from 
which such increased compensation may be com- 
puted, the dependents of an employee entitled to 
compensation are entitled to the minimum only.*? 


Nonresident alien dependents. Under a statute, 
discriminating against nonresident aliens as to the 
dependents entitled to compensation,®* but not as 
to the amount of such compensation, if the depend- 
ents of the deceased employee are entitled to any 
award, they are entitled to the amount scheduled,** 
and no more.*® A statute, discriminating against 
nonresident aliens with respect to the amount of 
compensation, has been held to have no application 
to the compensation of resident dependents, except, 
in a proper case, to increase it.?® 


[§ 563] 2. Extent of Dependency—a. In General. 
Where dependency has been shown to exist,?7 the 
proportion or percentage is determined, not by the 
amount of the contribution, but by the proportion 
such contribution bears to the cost of living of the 
dependent in his station in life.*® Compensation 
for the death of an employee, based upon the ex- 
tent of dependency, must be in conformance with 
the terms of the statute.® A provision as to the 
amount payable a person partially dependent has 


West Stanley Colliery, [1910] A.C. 229, 


212 N.Y.S. 65, 214 App.Div. 354 [dist 
King v. New York, Ontario & Western 
Railway Co., 210 N.Y.S. 655, 213 App. 
Div. 509; Vaughn v. Buena Vista Oil 
Co., 192 N.Y.S. 726, 200 App.Div. 184 
(total of awards in each did not ex- 
ceed statutory maximum)]. But see 
Di Donato v. Rosenberg, 265 N.Y.S. 
852, 238 App.Div. 693 (where the stat- 
ute specifically provides that in the 
event of the death of the widow of the 
employee, any child, under a certain 
age, of the deceased employee shall 
have its compensation increased to a 
greater percentage of the wages of 
deceased, the fact that periodical pay- 
ments to the widow were commuted 
to one lump sum, upon application of 
the widow, cannot affect the rights of 
the children to such increase as by 
subjecting them to the limitation of 
the maximum of total benefits recov- 
erable, provided the amount which 
the children are to receive does not 
exceed such maximum). 


Lump sum payments generally see 
infra §§ 603-626. 


22. Ziegler v. Pictorial Review Co., 
215 N.Y.S. 513, 216 App.Div. 614. 


23. See statutes § 596. 


24. Ex parte Central Iron & Coal 
Co., 95° So. 472, 209 Ala. 22 (a general 
provision that, where compensation is 
being paid under the act to any de- 
pendent, in no event shall such de- 
pendents receive more than the pro- 
portion which the amount received 
of the deceased employee’s income 
during his life bears to the compensa- 
tion does not limit the compensation 
to be paid a wholly dependent child 
of the deceased employee under a 
specific provision). 

25. See cases infra notes 26-28. 

‘26. Wahlig v. Krenning-Schlapp 
Grocer Co., (Mo.) 29 S.W.(2d) 128 
{foll Shroyer v. Missouri Livestock 
Commission Co., (Mo.) 61 S.W.(2d) 
713; Leilich v. Chevrolet Motor Co., 

, 


CY 


v. Marshall-Hughes Co., 34 S.W.(2d) 
34, 327 Mo. 88; Gayhart v. Monarch 
Wrecking Co., 49 S.W.(2d) 265, 226 Mo. 
App. 1118; Anderson v. Adtna Brick- 
laying & Construction Co., (Mo.App.) 
27 S.W.(2d) 755]; Sleyster v. Eugene 
Donzelot & Son, 25 S.W.(2d) 147, 223 
Mo.App. 1166. 


[a] No reason for’ specifying 
period during which death benefit is 
to be paid, where the statute pre- 
scribes the method of computing the 
total amount of the death benefit in 
any case, and the rate per week of 
installment payments, and the manner 
in which such installments are to be 
paid. Wahlig v. Krenning-Schlapp 
Grocer Co., (Mo.) 29 S.W.(2d) 128. 


27. Gayhart v. Monarch Wrecking 
Co., 49 S.W.(2d) 265, 226 Mo.App. 
1118 [foll Shroyer v. Missouri Live- 
stock Commission Co., (Mo.) 61 S.W. 
(2d) 713]. 


28. Central Iron & Coal Co. v. Cok- 
er, 116 So. 794, 217 Ala. 472. 


[a] Wholly dependent members 
of employee’s family.—A provision 
that in no event shall any dependent 
receive more than the _ proportion 
which the amount received of the de- 
ceased employee’s income during his 
life bears to the compensation pro- 
vided by the statute does not apply 
to the compensation of those wholly 
dependent, who, as members of the 
employee’s family, received the full 
benefit of his earning power at the 
time of his death, although others of 
the family group since such death 
have ceased by reason of becoming of 
age, marriage, or death, to be depend- 
ent. Central Iron & Coal Co. vy. Cok- 
er, 116 So. 794, 217 Ala. 472. 


29. Flynn v. Carson, 243 P. 818, 42 
Idaho 141. 


30. Utah Fuel Co. v. Industrial 
Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882; Hodgson v. 


3 B.W.C.C. 260 [rev 2 B.W.C.C. 275]. 


31 


oe te v. Beltram County Dist. 


Be SiGe 
154 N.W. 509, 131 Minn. 27. 


32. Mahnomen Electric Light & 
Power Service Co. v. Kreidler, 191 
N.W. 277, 154 Minn. 238. 


33. See supra § 311. 


34. Matter of Skarpeletzos, 120 N. 
E. 876, 224 N.Y. 606. 


35. Skillaris v. United States Rail- 
road Administration, 180 N.Y.S. 649, 
191 App.Div. 928. 


36@  Passini v. Aberthaw Const. 
Co., 115 A. 689, 97 Conn. 110. 


[a] “Normal compensation” de- 
fined.—Where a statute provides that 
nonresident aliens are to be paid one 
half the sum that would have been 
awarded to resident dependents in 
their situation, the other half of the 
normal compensation to be paid to 
such dependents as would be entitled 
to compensation were there no such 
nonresident alien dependents, the term 
‘normal compensation” means. the 
compensation that would have been 
awarded such nonresident alien de- 
pendents if they had been resident 
dependents and does not limit the 
amount to be awarded dependents 
whose compensation is in no way 
dependent upon such provision as to 
aliens, except that it may, in a proper 
case, be increased thereby. Passini v. 
Aberthaw Const. Co., 115 A. 689, 97 
Conn. 110. 


37. Who are persons depemdent see 
supra §§ 277-308. 


33. John M. Smyth Co. v. Indus- 
tral Conmmission, 137 N.E. 519, 306 


39. See cases infra this section; 
and §§ 564-580. 


856. [71 C.J.] 


no application to the compensation payable a per- 
son wholly dependent.*°® 


Minimum compensation. Where a minimum week- 
ly payment is fixed by the statute, it is not neces- 
sary that the dependency approximate that sum.*? 
Where the exact proportion of dependency is not 
ascertainable, an award of the minimum amount di- 
rected by statute is proper.*? 


[§ 564] b. Partial Dependency—(1) In General. 
The compensation for the death of an employee 
awarded a partial dependent must be in conform- 
ance with the terms of the statute.** Under a stat- 
ute providing that in case of partial dependency the 
amount of compensation is to be reasonable and 
“proportionate to the injury” to the dependent, the 
question arises as to whether the death of the em- 
ployee was a financial injury to the dependent ;** 
likewise, under a statute providing that the admin- 
istrative board has a certain discretion in making 
an award for compensation in the case of partial 
dependency, which may be similar to that awarded 
where dependency was total, it has been held that 
the dependent should be compensated only for the. 
actual financial loss sustained as nearly as that 
fact can be ascertained;*® however, under a stat- 
ute which bases the amount of compensation to 
be awarded a person, partially dependent, simply 
upon a percentage of the employee’s earnings, where 


40. R. C. Tway Coal Co. v. Fitts, 1 
S.W.(2d) 1082, 222 Ky. 644. 
41. Hotel Bond Co.’s App., 


99%. | alone 
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381, 67 Utah 25, 45 A.L.R. 882. 


Wide discretion of commis- 
sion.—John Scowcroft & Sons Co. vy. 


{§§ 563-564 


the fact of dependency has been established, the 
question of financial injury is immaterial.*® Under 
a statute awarding a partial dependent such part 
of the amount the dependent would have received 
if he had been wholly dependent as is proportionate 
to his degree of dependency, the award is determined 
by the proportion that the amount received from de- 
cedent bears to the income of the dependent from 
all sources*? necessary for the reasonable support 
of his household.4® Where a statute provides that 
in ease of partial dependency the dependent shall 
receive that proportion of the compensation pro- 
vided for actual dependents which the average 
amount of the wages regularly contributed by the 
employee bore to the total incomexof the depend- 
ent, the contributions of the employee, although vol- 
untary, are to be considered part of.the dependent’s 
total income.t® Under a statute providing that the 
compensation to dependents, partially dependent, is 
payable in the same proportion to the compensation 
payable to persons wholly dependent as the con- 
tributions of the deceased employee bore to his earn- 
ings, the contributions to claimant of others upon 


«whom he was dependent,®® or the proportion that 


decedent’s contributions bore to the entire family 
income,®! is immaterial. Under such statute, where 
the employee contributes all his earnings to his de- 
pendents, they are entitled to the same compensation, 
although partial dependents, as total dependents.®? 


amount to be paid in case the de- 
pendent was partly dependent only is. 
to be a portion of that paid in case of 
those wholly dependent and _ the 


245, 89 Conn. 143. 

42. Imperial Brass Mfg. Co. v. In- 
dustrial Commission, 137 N.E. 411, 306 
Ill. 11, 26 A.L.R. 161. 

43. See statutory provisions; 
cases infra this note. 

[a] Partially dependent parents 
held entitled to certain percentage of 
employee’s earnings.—Cortez v. Ari- 
zona Wool Ass’n, (Ariz.) 25. P.(2d) 
1028; Phillips v. A. O. Smith Corpora- 
tion, 8 P.(2d) 1080, 39 Ariz. 577. 


[b] Contributions from another 
som—An award of one-half compensa- 
tion for death of older son to mother 
receiving monthly payments from 
younger son “as board’ may be sus- 
tained. Largo v. Industrial Commis- 
sion of Colorado, 259 P. 516, 82 Colo. 
341. 

44, Tamworth Colliery Co. v. Hall, 
[1911] A.C. 665, 4 B.W.C.C. 313; Byles 
v. Pool, 2 B.W.C.C. 484; O’Neill v. 
Bansha Co-op. Agricultural, etc., Soc., 
[1910] 2 Ir. 324; Gourlay v. Murray, 
45 Sc.L.Rep. 577. 

[a] Period of survival.—In as- 
sessing compensation to partial de- 
pendents upon the death of a workman 
under Workmen’s Compensation Act 
(1906) schedule 1 par 1 (a) (ii), where 
the amount to be awarded is a sum 
“proportionate to the injury to the 
said dependents,” if a partial depend- 
ant dies before the compensation is 
awarded, the amount must be meas- 
ured by the loss caused by the death 
of the workman to the partial depend- 
ant during his period of survival. 
Phillips v. Kershaw, Leese & Co., 
[1920] 3 K.B. 297. 


Financial injury as test of partial 
dependency see supra § 273. 


45. John Scowcroft & Sons Co. v. 
Industrial Commission of Utah, 258 P. 
339, 70 Utah 116; Utah Fuel Co. v. 
Industrial Commission of Utah, 245 P. 


and 


Industrial Commission of Utah, 258 
P. 339, 70 Utah 116. 


{[b] Discretion held not abused by 
award.—Los Angeles & S. L. R. Co. v. 
Industrial Commission of Utah, 289 P. 
114, 76 Utah 239. 


46. Mahoney v. Gamble-Desmond 
Co., 96 A. 1025, 90 Conn. 255, L.R.A. 
1916E 110; People’s Hardware Co. v. 
Croke, 118 N.E. 314, 66 Ind.App. 340; 
In re Peters, 116 N.E. 848, 65 Ind.App. 
174; Chauvin v. American Mut. Lia- 
bility Ins. Co., 134 So. 450, 17 La.App. 
187 [foll Draus v. International Sil- 
ver Co., 185 A. 437, 105 Conn. 415]; 
Gove v. Royal Indemnity Co., 111 N.E. 
702, 223 Mass. 187; In re Murphy, 105 
N.E. 635, 218 Mass. 278 [both foll 
Dembinski’s Case, 120 N.E. 856, 231 
Mass. 261]. 


[a] “he basis of compensation is 
the contribution of the deceased and 
not the manner in which it was dis- 
bursed.” Chauvin v. American Mut. 
Liability Ins. Co., 184 So. 450, 454, 17 
La.App. 187. 


[b] Expenses incurred by parent 
on account of minor son are irrelevant 
in ascertaining the amount of com- 
pensation to be paid after the fact 
of dependency has been established. 
Freeman’s Case, 123 N.E. 845, 2338 
Mass. 287. Deduction of cost of main- 
tenance and similar expenses see in- 
fra § 567. 

{c] English rule distingnuished.— 
“In place of following the English 
rule (the amount of injury caused 
to the dependents) the Legislature 
adopted the wages of the deceased 
as the basis by which the amount 
to be paid was to be measured. They 
provided that where the claimant 
was wholly dependent upon the de- 
ceased .one half of his average 
weekly wages (within a maximum 
and minimum amount there stated) 
should be allowed. is The 


amount is to be determined on the 
same basis—that is to say, it is to be 
measured not by the injury done the 
dependent but by that proportion of 
the average weekly wages of the de- 
ceased which the amount of the wages 
contributed by him to the dependents 
bore to the amount of his annual 
earnings without regard to the ben- 
efits, if any, received by the deceased 
from the dependents.” Gove v. Royal 
Indemnity Co., 111 N.E. 702, 223 Mass. 
187, 198, 194. 


47. Michael v. Jacob Dold Packing 
Co., 244 P. 1050, 120 Kan. 684. See 
AHtna Life Ins. Co. v. Smith, 116 S.E. 
322, 29 Ga.App. 628 (construing a. 
statute, subsequently changed by 
amendment, providing that the com- 
pensation of dependents partially de- 
pendent shall be equal to the same 
proportion of the payments for the 
benefit of persons wholly dependent 
as the amount contributed by the em- 
ployee to the dependents partially de- 
pendent bears to the total dependency 
at the time of the injury, ‘“‘total de-- 
pendency” means the total amount 
contributed to the support of the de- 
pendents of the deceased employee 
from all sources, including the con- 
tribution made by such employee). 


48. Quilty v. Connecticut Co., 113: 
A, 149, 96 Conn. 124. 


49. State v. St. Louis County Dist. 
Ct., 158 N.W. 792, 1838 Minn. 454, 


50. Maryland Casualty Co. v. Bess,. 
127 S.B. 828, 33 Ga.App. 798. 


51. Triola v. Western Union Tele- 
graph Co., 25 S.W.(2d) 518, 224 Mo. 
App. 258. 


52. Maryland Casualty Co. v. Bess, 
127 S.E. 828, .33 Ga.App. 798; Peo- 
ple’s Hardware Co. v. Croke, 118 N. 
E. 314, 66 Ind.App. 340; Bloomington- 
Bedford, Stone Co. v. Phillips, 116 N.B. 
850, 65 Ind.App. 189; In re Peters, 116: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Such, however, is not the rule under a statute pro- 
viding that partial dependents shall receive only that 
proportion of the benefits provided for actual de- 
pendents which the average amount of the wages con- 
tributed by deceased bore to the total income of the 
dependent.5* Where the compensation awarded is 
in accordance with the statute, it is no objection that 
this amounts to more than the sum contributed to 
his dependents by the employee.** 


Maximum compensation. Under a statute provid- 
ing that in case of partial dependency the amount 
of compensation is to be reasonable and “propor- 
tionate to the injury,” the maximum sum available 


under the statute need not be awarded in every - 


ease but only reasonable compensation within that 
limit.2> Where the compensation act authorizes a 
maximum compensation to dependents, partially de- 
pendent, equivalent to the maximum allowance to 
persons wholly dependent if in the discretion of 
the administrative board such compensation is 
proper, such discretion must be exercised reason- 
ably and always in eonformity with the general 
provisions of the act;>* in view of the statutory 
distinction between persons wholly dependent and 
those partly so, in the exercise of a sound discre- 
tion the maximum allowance payable to persons 
partially dependent should not be awarded unless 
the case is especially meritorious.®* 


Minimum compensation. In all cases of partial 
dependency, where the rate of payment computed 
according to the statute is below the minimum es- 


N.E. 848, 65 Ind.App. 174; In re Mur- J act. 


phy, 105 N.E. 635, 218 Mass. 278; 
Triola v. Western Union Telegraph 
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Gourlay v. Murray, 1 B.W.C.C. 
335, 45 Sc.L.Rep. 577. 


56. Utah Fuel Co. v. 
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tablished by the statute, such minimum must be 
allowed.®® The provision for a minimum compen- 
sation, where there is no limitation to those wholly 
dependent, applies likewise to those partially de- 
pendent.®® A provision of the statute, applicable 
to a person partially dependent and qualifying the 
requirement of the minimum compensation to be 
paid, in case the loss of income by the death of the 
employee is less than such minimum, is applicable 
in a proper case.®° 


[§ 565] (2) Necessity That Contributions Be for 
Support. Under a statute requiring dependency on 
the earnings of the employee for support, contribu- 
tions by the employee for purposes other than sup- 
port, cannot, it has been held, be taken into consid- 
eration for the purpose of fixing the amount of the 
award.*t So where the compensation act, differing 
in this respect from compensation acts in other 
jurisdictions, expressly provides that it is not the 
amount of contributions which shall be the basis 
for the computation but a sum equivalent to a cer- 
tain number of times the annual amount devoted by ~ 
deceased to the support of the persons partially de- 
pendent, such amount, it would seem, must not only 
be contributed for support, but must be actually ap- 
plied wholly to that purpose;*? but, in accordance 
with the rule in such jurisdiction that the death 
benefit must be computed at the rate of contribu- 
tion at the time of injury,®* the disposition of the 
employee’s prior earnings for purposes other than 
support is immaterial.*4 


such minimum. Birmingham Slag Co. 
v. Johnson, 106 So. 806, 214 Ala. 131; 
Morgan-Hill Paving Co. v. Evans, 106 


Industrial | <0. 869, 214 Ala. 125. 


pe 25 S.W.(2d) 518, 224 Mo.App. 


53. Bohlen-Huse Coal & Ice Co. v. 
McDaniel, 257 S.W. 848, 148 Tenn. 628 
(where deceased turned over all his 
wages to his father, and the father, 
a sister of deceased, and deceased 
lived jointly out of the common earn- 
ings of the son and the father, in es- 
timating the compensation of the fa- 
ther and sister, it may be assumed 
that each member of the family got 
one third of this common fund, that 
is, deceased contributed one third of 
his earnings to his father and one 
third to his sister). 


54. Hess v. Downer Steel Co., 181 
N.Y.S. 674, 191 App.Div. 667 [aff 130 
N.E. 908, 230 N.Y. 596]. See Mills 
v. Sherwood Stores, (Sask.) 42 Dom. 
L.R. 696, [1918] 2 West.Wkly. 1030 
(per Newlands, J. A., Haultain, C. J. 
S., concurring, where the compensa- 
tion in a case of partial dependency 
is not to exceed a certain amount, 
without any qualification that the sum 
be ‘‘reasonable and proportionate to 
the injury,” it is unnecessary to take 
into consideration the actual amount 
received from deceased). 


55. Gourlay v. Murray, 1 B.W.C.C. 
835, 45 Sc.L.Rep. 577. 


[a] Award for illegitimate child.— 
Where an illegitimate child was par- 
tially dependent on the deceased em- 
ployee, whose contributions were in- 
voluntary under a decree against him, 
and where the sum assessed claimant 
exceeded the aggregate of the con- 
tributions to which the deceased 
workman would have been liable had 
he lived, and there was no evidence of 
the recognition of an obligation to 
contribute more than he was bound 
to do, it was erroneous to award the 
maximum sum available under the 


, 


* 


Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882. 


[a] Under such provision “the 
question always arises, To what ex- 
tent was the applicant dependent upon 
the deceased employee for support at 
the time of his death or injury?’ Utah 
Fuel Co. v. Industrial Commission 
of Utah, 245 P. 381, 383, 67 Utah 25, 
45 A.L.R. 882 (holding maximum al- 
lowance excessive). 


57. Industrial Commission Vv. 
Drake, 134 N.E. 465, 103 Ohio St. 628. 


[a] Award to partial dependent 
held excessive.—Industrial, Commis- 
Magee Drake, 134 N.E. 465, 103 Ohio 
ss ¢ 


58. Birmingham Slag Co. v. John- 
son, 106 So. 806, 214 Ala. 181; Galt v. 
Travelers’ Ins. Co., (La.App.) 141 So. 
105; Reese v. Beshel, 120 So. 530, 10 
La.App. 347; Fuhrmann y. Keenan, 
120 So. 403, 11 La.App. 66 [aff 122 So. 
892, 168 La. 642]. But see Little v. 
Crow-Edwards Lumber Co., 121 So. 
219, 9 La.App. 465 (where the com- 
pensation awarded disregarded the 
minimum as provided for by the act 
of 1926, although such minimum was, 
it seems, not applicable to partial de- 
Delly we under the original act of 
19 5 


[a] Although statute provides 
that partial dependents shall be en- 
titled to receive only that proportion 
of the benefits provided for actual 
dependents which the average amount 
of the earnings regularly contributed 
by deceased to such partial dependent 
at and for a reasonable time imme- 
diately prior to the injury bore to the 
total income of the dependent during 
the same time, where the allowance 
is subject to a minimum, the compen- 
sation must be in conformance with 


59. State v. Ramsey County Dist. 
Ct., 156 N.W. 120, 182 Minn. 249. 


60. Morgan-Hill Paving Co. v. 
Evans, 106 So. 869, 214 Ala. 125 (hold- 
ing provision not applicable where in- 
come loss is not less than minimum). 


61. MacDonald v. Employers’ Lia- 
bility Assur. Corporation, 112 A. 719, 
120 Me. 52. 


[a] Payments for automobile.—On 
a father’s claim for compensation for 
the death of his minor son, where 
there was evidence to sustain the find- 
ing that the claimant was partially 
dependent on the son, the amount ex- 
pended by the claimant for the pur- 
chase of an automobile, for unneces- 
Sary repairs to the house, and for 
amusements are to be deducted from 
the contributions by the son to the 
family in determining amount con- 
tributed by the employee to the sup- 
port of the partial dependent on which 
the amount of compensation is based. 
MacDonald v. Employers’ Wiability 
Assur. Corporation, 112 A. 719, 120 
Me. 52. See Dumond’s Case, 133 A. 
736, 125 Me. 313 (holding contribu- 
tions not for expense of claimant’s 
automobile). 


62. Great Western Power Co. of 
California v. Industrial Accident 


Commission of California, 218 P. 1009, 
191 Cal. 724. 


[a] “Support” distinguished from 
“investment” or “savings.’”? — Great 
Western Power Co. of California v. 
Industrial Accident Commission of 
California, 218 P. 1009, 191 Cal. 724 
[appr Milwaukee Basket Co. v. Wiecki, 
181 N.W. 308, 173 Wis. 391 (dis op)]. 


63. See infra text and note 65. 


64. Great Western Power Co. of 
California v. Industrial Accident Come 
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[§ 566] (3) Extent of Contributions Received 
from Employee—(a) In General. Where a statute 
bases the amount of compensation to be awarded a 
person, partially dependent, upon the proportion be- 
tween the extent of the employee’s contributions and 
his earnings, under certain statutes, earnings®® and 
contributions®® must be the actual earnings and con- 
tributions for the preceding year;®? under another 
statute, the contributions are the actual contribu- 
tions,°® but where the act, for the purpose of com- 
puting compensation, fixes a maximum wage, the 
proportion is to be determined according to such 
maximum and not according to the actual wage, if 
more than the maximum;®® and where the act mere- 
ly specifies the contribution as the average weekly 
contribution of the employee, the period to be in- 


cluded in the computation, if it includes the year . 


previous,?° where such was the period of employ- 
ment with the employer at the time of death,’? has 
been held proper, but it is not necessary to include 
any period other than the term of employment dur- 
ing which the employee received his injury;7? un- 
der still another statute, providing for such propor- 
tionate compensation, it has been held proper to estiz 
mate the average weekly contribution according to 
the total contributions for the year rather than the 
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average weekly contribution.7? Where the statute 
provides that, if the relation of partial dependency 
shall not have existed for one year next preceding 
the date of injury, the board shall consider all the 
facts and fix such proportion as may be fair, deter- 
mination of the extent of the partial dependency 
must be in accordance with the statute.7* Where 
in the case of partial dependency the statute pre- 
scribes a death benefit amounting to a certain num- 
ber of times the annual amount devoted by de- 
ceased to the support of such person partially de- 
pendent, the amount prescribed is not the amount 
actually contributed in the last or any other year 
of decedent’s life, but is the annual amount of the 
rate at which decedent was contributing at the time 
of his injury, regardless of whether that rate existed 
for more or less than a year."® im 


[§ 567] (b) Deduction of Cost of Maintenance 
and Similar Expenses. In estimating the extent of 
the employee’s contribution to the dependent, where 
the compensation act provides that the dependent 
in case of partial dependency is entitled to the same 
proportion of the payments authorized in case of 


total dependency as the amount contributed bore 


to the employee’s earnings,’® it is improper to de- 


mission of California, 238 P. 662, 196 
Cal. 593. 


65. Finney v. Municipality of Cros- 
well, 190 N.W. 856, 220 Mich. 637 
(holding the statutory rule for de- 
termining “average weekly wages” 
inapplicable). . 


66. Hassan’s Case, 134 N.B. 260, 
240 Mass. 355; Kostamo v. H. G. 
Christman Co., 183 N.W. 902, 214 Mich. 
652 [foll Finney v. Municipality of 
Croswell, 190 N.W. 856, 220 Mich. 637; 
La Londe v. Jennieson Hardware Co., 
189 N.W. 226, 219 Mich. 194]. 


{a] Wear preceding injary.—Ken- 
tucky Coke Co. v. Baker, 47 S.W.(2d) 
721, 242 Ky. 807; Hassan’s Case, 134 
N.E. 260, 240 Mass. 355. | 


[b] Incorrect to confine period of 
contributions and earnings to last few 
weeks.—La Londe v. Jennieson Hard- 
ware Co., 189 N.W. 226, 219 Mich. 194. 


[c] Number of days deceased 
worked during year immaterial.—La 
Londe v. Jennieson Hardware Co., 189 
N.W. 226, 219 Mich. 194. 


[d] Computation of actual amount 
contributed held proper.—Where dece- 
dent was a member of a family of five, 
consisting of his mother, the depend- 
ent in question, his stepfather, an 
older brother, and a half brother, and 
only the first and last were nonpro- 
ducers but the other three contributed 
to a common fund more than they 
drew, it was proper, after deducting 
from the total earnings of decedent 
(which were turned over to the de- 
pendent) a certain sum for living ex- 
penses of decedent, to divide the re- 
mainder by two in order to ascertain 
the amount of his contributions to his 
mother, instead of by five on the 
theory that five members of the fam- 
ily were supported by the common 
fund. Bergerhoudt v. Riter-Conley 
Co., 219 N.W. 688, 242 Mich. 438. De- 
duction of cost of maintenance and 
similar expenses see infra § 567. 


67. Right to compensation where 
facts do not furnish sufficient data to 
make computation see infra § 881. 


68. Indian Creek Coal & Mining 


Co. v. Kutter, 131 N.E. 418, 76 Ind.App. 
52 (holding the statutory term “aver- 
age amount contributed weekly” used 
in its ordinary sense, meaning the 
amount actually contributed). 


[a] Contribution of entire wages. 
—Although the term “average week- 
ly wages” under such statute has a 
technical meaning and is limited to a 
certain maximum and minimum, the 
“average amount contributed weekly,” 
where it amounts to all the employee’s 
wages, is to be determined according 
to his actual wages. Indian Creek 
Coal & Mining Co. v. Kutter, 131 
N.E. 413, 76 Ind.App. 52. Computa- 
tion of wages according to statutory 
aaah see infra text and note 


69. General American Tank Car 
Corporation v. Borchardt, 122 N.E. 
433, 69 Ind.App. 580. 


70. Armand v. Hurst, 149 N.E. 371, 
83 Ind.App. 594. 


71. Indian Creek Coal & Mining 
Co. v. Kutter, 131 N.E. 413, 76 Ind. 
App. 52. 


72. Hoosier Veneer Co. v. Stewart, 
129 N.E. 246, 76 Ind.App. 1. 


73. Little v. Crow-Edwards Lum- 
ber Co., 121 So. 219, 9 La.App. 465. 


74, Kentucky Coke Co. v. Baker, 
47 S.W.(2d) 721, 242 Ky. 807. 


75. Spreckels Sugar Co. v. Indus- 
trial Accident Commission, 199 P. 8, 
186 Cal. 256 [foll California Casualty 
Indemnity Exchange v. Industrial Ac- 
cident Commission, 295 P. 34, 211 Cal. 
218; Great Western Power Co. of Cali- 
fornia v. Industrial Accident Com- 
mission of California, 238 P. 662, 196 
Cal. 593 (what employee has actually 
contributed in a seasonal, or any giv- 
en time of, employment is imma- 
terial); Market St. Ry. Co. v. Indus- 
trial Accident Commission, 224 P. 95, 
193 Cal. 178; Great Western Power 
Co. of California v. Industrial Acci- 
dent Commission of California, 218 P. 
1009, 191 Cal. 724]; Pacific Employ- 
ers’. Ins. Co. v. Woland, 255 P. 764, 
82 Cal.App. 414. 


[a] Point, as distinguished from 
period, of time.—Spreckels Sugar Co. 
v. Industrial Accident. Commission, 
199 P. 8, 186 Cal. 256. 


[b] Rate to be determined from 
all facts.—Pacific Employer’s Ins. Co. 
v. Woland, 255 P. 764, 82 Cal.App. 414. 
See Popst v. Industrial Accident Com- 
mission, 192 P. 296, 48 Cal.App. 597 
(where the contributions of the em- 
ployee were not constant in amounts 
or times of payment, the determina- 
tion of the annual amount of con- 
tribution in the case of partial de- 
pendency, in the absence of any rule 
in the statute for determining such 
amount, rests in the ‘sound discre- 
tion of the commission, based on the 
evidence). 


{[c] Lump sum payment held no 
substitute for additional contribu- 
tions.—Where for a number of years 
partially dependent parents had re- 
ceived contributions approximating 
twenty-five dollars a month, in addi- 
tion to a monthly rental of fifty dol- 
lars, from their son’s property which 
he sold, receiving in part payment 
nine hundred dollars cash, which he 
gave to his father who used part and 
deposited five hundred dollars to 
which the father had recourse as oc- 
casion required, and for nine months 
after the sale the son had contribut- 
ed, and at the time of his death was 
contributing, twenty-five dollars a 
month to his parents’ support, that 
sum was the correct basis for an al- 
lowance, and the industrial accident 
commission was not justified in con- 
sidering that contributions at the rate 
of seventy-five dollars a month were 
actually made, in accordance with the 
contention of claimant that the 
sum resulting from the real estate 
transaction was a substitute for the 
fifty dollars rental. Market St? Ry. 
Co. v. Industrial Accident Commis- 
sion, 224 P. 95, 193 €al. 178. 


Dependency determined as of time 
of injury see supra § 279. 


76. See statutory provisions. See 
also Correia’s Case, 175 N.E. 731, 275 
Mass. 340 (where claimant had a right 
to the earnings of an unemancipated 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duct the cost of the employee’s maintenance,"’ if a 
minor,’® where the compensation act makes no pro- 
vision for such reduction;*® however, it is improper 
to include within the employee’s contribution to the 
dependent money not set aside for the purpose and 
remaining within the employee’s possession and con- 
trol,®° although the employee may have entered into 
an obligation to make certain expenditures for the 
dependent ;*t where a child is no longer a minor 
and under no obligation to support his mother and 
stepfather with whom he lives, it is not improper to 
deduct from the amount of his average weekly con- 
tribution the average cost of room and board in 
such a place;®? nor is it improper to deduct expendi- 
tures for clothing, tuition, and incidental expenses 
of an adult child, where the dependent parent acted 
merely as a banker for deceased.§? Under such a 
provision of the compensation act, where a parent 
is under a legal obligation to support needy children 
who, as members of the household, do not contribute 
to the establishment, even though adult, contribu- 
tions by the dependent for the support of such chil- 
dren may not be deducted in estimating the con- 
tributions to a partial dependent ;** where deceased, 
in addition to sums by way of contribution, also 


minor, earnings turned over to’ claim- 
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lunches and other different expenses’ 
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provided a home, payments for such home by the 
dependent may not be deducted from the contribu- 
tions;*® neither may insurance premiums paid by 
the dependent for a life insurance policy on the life 
of the employee in which the dependent was named 
as beneficiary;8* nor payments by the dependent 
to a community burial service.*7 Likewise, where 
the compensation in case of partial dependency is 
proportionate to the degree of dependency,®® in esti- 
mating the extent of partial dependency, it has been 
held improper to deduct the cost of the employee’s 
maintenance, if a minor.*® Where the compensation 
in a case of partial dependency is not to exceed 
a certain amount, without any qualification that the 
sum be “proportionate to the injury,” in the case 
of the death of a minor who lived with, and con- 
tributed all his earnings to, his parents, the expense 
of his keep should not be deducted.®® Under a stat- 
ute where compensation for the death of an em- 
ployee with partly dependent persons at the time of 
his death is the same as that in the case of an em- 
ployee with persons wholly dependent, except that 
in the former case the administrative board has some 
discretionary power in making the award, where 
compensation is sought for the death of a minor 


annual earnings and contributions 


ant in accordance with this right were 
“contributed by the employee” within 
the meaning of the compensation act). 


77. Chauvin v. American Mut. Lia- 
bility Ins. Co., 134 So. 450, 17 La.App. 
187 [foll Lewis v. Southern Advance 
Bag & Paper Co., (La.App.) 147 So. 
532; Galt v. Travelers’ Ins. Co., (La. 
App.) 141 So. 105; Lemmler v. Fa- 
bacher, 139 So. 683, 19 La.App. 144 
(writ of certiorari refused by supreme 
court)]; Gove v. Royal Indemnity 
Co., 111 N.E. 702, 223 Mass. 187. 


[a] “The basis for the determina- 
tion of the extent of partial depend. 
ency is the amount contributed to the 
dependent—in this case the mother— 
and not the profit or the net amount 
which she derives from her son after 
allowances for expenses in connection 
with his living or otherwise.” Chau- 
vin v. American Mut. Liability Ins. 
Co., 1384 So. 450, 454, 17 La.App. 187. 


{[b] Contribution to common fund 
for maintenance distinguished from 
expenditures for clothing, tuition, and 
incidentals——Where the employee 
handed substantially all his earnings 
to his mother.and received back from 
her money for clothing, college tui- 
tion, and incidentals, it was held that 
the mother was dependent to the ex- 
tent of the balance of his earnings 
without deduction for his board, the 
court saying: “The insurer in the 
ease at bar has made the further con- 
tention, namely, that the rule adopt- 
ed by the Board was inconsistent 
with itself. His argument in this 
connection is that if no deduction is 
to be made from the amount of wages 
of the deceased by reason of board 
which was worth $5 a week, no deduc- 
tion ought to have been made by rea- 
son of the $150 spent by the deceased 
‘for clothing, tuition and incidentals.’ 
But the two stand on different foot- 
ings. It appears that the deceased 
handed substantially all of his earn- 
ings to his mother; that when he 
wished to spend money for ‘clothing, 
tuition and incidentals’ he procured 
the necessary money from her. So 
far as these matters are concerned it 
is plain that his mother acted as his 
banker. He did not make a contri- 
bution to his mother of all his earn- 
ings. It appears that ‘he took some 
of the money for car fares and 


® 


before he handed anything to his 
mother. The sums deducted by him 
for these purposes before handing 
anything to his mother stood on the 
same footing as the money he got 
from his mother to spend in ‘cloth- 
ing, tuition and incidentals.’ The dis- 
tinction between the two is that in 
one case he obtained a benefit from 
the common fund to which he made 
a contribution and in the other that 
he spent some money on his own 
account out of his wages before he 
contributed the balance to the de- 
pendent his mother.” Gove v. Royal 
Indemnity Co., 111 N.E. 702, 705, 223 
Mass. 187. 


78. Maryland Casualty Co. v. Bess, 
127 S.E. 828, 33 Ga.App. 798; Heug- 
han’s Case, 149 A. 151, 129 Me. 1; 
te Murphy, 105 N.E. 635, 218 Mass. 


[a] Where claimant had duty to 
furnish support to minor employee, 
amounts expended for such support by 
claimant were expended for claim- 
ant’s purposes and were not required 
to be deducted in the determination 
of the amount of the employee’s con- 
tributions to claimant. Correia’s 
Case, 175 N.E. 731, 275 Mass. 340. 


[b] Necessary expenditures for 
clothing included in maintenance.— 
Dembinski’s Case, 120 N.E. 856, 231 
Mass, 261. 


79. In re Peters, 116 N.E. 848, 65 
Ind.App. 174; Travelers’ Ins. Co. v. 
Davis, (Mo.App.) 42 S.W.(2d) 945; 
Schmelzle v. Ste. Genevieve Lime & 
Quarry Co., (Mo.App.) 37 S.W.(2d) 
482; Clingan v. Carthage Ice & Cold 
Storage Co., 25 S.W.(2d) 1084, 223 Mo. 
App. 1064. 


[a] Reason for rule.—‘“It might be 
contended that it would be unjust to 
allow compensation to a dependent 
father, based on the earnings contrib- 
uted by a minor son, where the father 
supports such son, without deducting 
the cost of such support. But in view 
of the fact that the act in question 
does not purport to provide a method 
of determining the actual loss sus- 
tained by such father, and require 
full compensation for such loss, but 
only assumes to fix an arbitrary 
amount that shall be paid such father 
as compensation, based on such son’s 


therefrom to such dependent father, 
it is manifest there is no basis for 
such contention. There is no provi- 
sion in the act for any such deduc- 
tion, and no language from which 
such requirement can be inferred.” 
In re Peters, 116 N.E. 848, 850, 65 Ind. 
App. 174 [quot in part and appr Clin-, 
gan Ice & Cold Storage Co., 25 S.W. 
(2d) 1084, 223 Mo.App. 1064]. 


[b] Certain amounts returned to 
deceased to pay carfare, buy clothing, 
and pay other necessary expenses in- 
cident to his living and support were 
included in his maintenance. Peo- 
ple’s Hardware Co. v. Croke, 118 N.E. 
314, 66 Ind.App. 340. 


80. See case infra note 81. 


81. In re McMahon, 118 N.E. 189, 
229 Mass. 48. 


82. Barker v. Reynolds, 
396, 94 Ind.App. 29. 


83. Gove v. Royal Indemnity Co., 
111 N.E. 702, 223 Mass. 187. 


Expenditures for clothing, tuition, 
and incidentals distinguished from 
contribution to common fund for 
maintenance see supra this section 
note 77 [b]. 


_84 Chauvin v. American Mut. Lia- 
ee Ins. Co., 184 So. 450, 17 La.App. 


179 N.E. 


_85. Chauvin v. American Mut. Lia- 
bility Ins. Co., supra. 


86. Chauvin y. American Mut. Lia- 
bility Ins. Co., supra. 


_87. Chauvin v. American Mut. Lia- 
bility Ins. Co., supra. 


88. See statutory provisions; and 


supra § 564. 


89. Draus v. International Silver 
Co., 185 A. 437, 105 Conn. 415; Slater 
v. Ismert-Hincke Milling Co., 189 P. 
908, 106 Kan. 772. 


[a] Reasonable sum for spending 
money included in maintenance.— 
Draus v. International Silver Co., 135 
A. 437, 105 Conn. 415. 


90. Mills v. Sherwood _ Stores, 
(Sask.) 42 Dom.L.R. 696, [1918] 2 
West.Wkly. 1030 (per Newlands, J. A., 
Haultain, C. J. S., concurring). 
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whose earnings were paid to the head of the family 
and used in defraying the expenses of supporting the 
family, including the minor himself, the actual cost 
of maintaining the minor in connection with the cost 
of maintaining the whole family should be deduct- 
ed and only the balance, if any, should be considered 
in determining the amount of the minor’s contribu- 
tions as a basis for an award.®! Under a statute 
giving persons, partly dependent, a death benefit 
equivalent to a certain number of times the annual 
amount devoted by deceased to their support, in de- 
termining the annual amount devoted to the support 
of such dependents, the amount of the general fam- 
ily expense paid by decedent must be diminished by 
deducting the fair proportion thereof that went to 
the support of decedent®? and others in the family 
who were not dependent upon him.®? 


[§ 568] (c) Contribution of Supplies. In esti- 
mating the amount contributed by an employee to 
a person partly dependent upon him, it is proper to 
include the amount contributed by way of pur- 
chasing supplies for a necessary family use.°* 


[§ 569] (da) Contribution of Services.°> In esti- 
mating the amount contributed by an employee to 
a person partially dependent upon him, it has been 
held proper to include the value of the employee’s 
services,°* such as working on the dependent’s 


91. Utah Fuel Co. v. Industrial 
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farm,®" or assisting in the work of the household;°* 
on the other hand, under an act giving persons, part- 
ly dependent, a death benefit equivalent to a certain 
number of times the annual amount devoted by de- 
ceased to their support, it has been held that an 
arbitrary valuation may not be placed upon those 
domestic services which any member of a family 
may be called upon to furnish and such valuation 
ineluded.®? 


[§ 570] (e) Probable Contributions. Under a 
statute providing for compensation in the case of 
partial dependency similar to that where dependency 
is total, except that in the former case the admin- 
istrative board has certain discretionary power in 
making the award, where it has been held that the 
dependent should be compensated for the actual 
financial loss sustained as nearly as that fact can be 
determined,? the compensation should be founded 
upon the probable financial loss suffered by the de- 
pendents on account of the death of decedent.* Un- 
der a statute providing that death benefits shall be 
such sum as the commission shall determine to repre- 
sent fairly the aid to support which the dependents 


“night reasonably have anticipated from the deceased 


employee but for the accident, considering their 
physical surroundings and conditions, such anticipa- 
tion must be based upon all the facts and circum- 


Industrial Acci-) " [a] “Every case must necessarily 


Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882. 


[a] “What it would cost to main- 
tain the son in an ordinary boarding 
house is not the criterion for deter- 
mining the cost of maintaining him 
with the rest of the family.” Utah 
Fuel Co. v. Industrial Commission of 
Utah, 245 P. 381, 386, 67 Utah 25, 45 
A.L.R. 882. 


92. .Standard Varnish Works v. In- 
dustrial Accident Commission of Cali- 
fornia, 239 P. 1067, 197 Cal. 143; Fed- 
eral Mut. Liability Ins. Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 199 P. 796, 186 Cal..517. 


[a] Parent, to whom minor child 
made contributions, is not entitled to 
compensation based on the total of 
such contributions, but must allow as 
a deduction the amount expended for 
the support of the child, notwith- 
standing the legal obligation on the 
part of the parent to support him. 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 199 P. 796, 186 Cal. 517. 


93. Great Western Power Co. of 
California v. Industrial Accident Com- 
eo of California, 218 P. 1009,,191 

al. 724. 


[a] Where employee turned all his 
wages into common family fund, the 
rate of contribution was the same as 
the rate of the daily wage, less prop- 
er deductions for the employee’s own 
support and that of a member of the 
family not dependent upon him for 
any support. Great Western Power 
Co. of California v. Industrial Acci- 
dent Commission of California, 238 P. 
662, 196 Cal. 593. 


{[b] Where member of family be- 
came self-supporting before the inju- 
ry of the employee and the amount of 
his contributions remained the same, 
disrégarding the change on the theo- 
ry that the rate of cortribution de- 
voted to the support of the rest of 
the family was thereby increased was 
unwarranted. Great Western Power 


dent Commission of California, 218 P. 
1009, 191 Cal. 724. 


[c] Massachusetts rule distin- 
guished.—‘The Massachusetts act 
makes the measure of compensation 
dependent upon ‘the amount contrib- 
uted by the employee to such partial 
dependents.’ The Massachusetts court 
construed this to mean all amounts 
contributed by the deceased to the de- 
pendent, regardless of the purpose to 
which it was applied, and thereupon 
it concluded that where the deceased 
was a minor and the dependent per- 
son was his parent with whom the de- 
ceased lived, the amount of his con- 
tribution going to the support of the 
deceased himself was not to be a de- 
duction from the total contribution 
to the dependents. This was a fairly 
logical conclusion from the language 
of the Massachusetts act, but it can- 
not be taken as authority for the con- 
clusion that the California act has 
the same effect. The language of our 
law, in cases of partial dependency, 
points to exactly the opposité conclu- 
sion, and limits the measure of the 
award to three times the annual 
amount devoted to the support of the 
dependent. This, of course, could not 
include any amount devoted to the 
support of some other person, or to 
the support of the decedent himself 
while living with the dependent as a 
member of the family.” Federal Mut. 
Liability Ins. Co. v. Industrial Acci- 
dent Commission of California, 199 P. 
496, 797, 186° Cal. 517. 


94. Pacific Employers’ Ins. Co. v. 
Woland, 255 P. 764, 82 Cal.App. 414. 


_[a] Supplies for family automo- 
bile.—Pacific Employers’ Ins. Co. v. 
Woland, 255 P. 764, 82 Cal.App. 414. 
But see supra § 565 note 61 [a]. 


95. Consideration of employee’s 
services on question of existence of 
dependency see supra § 564. 


96. Daly Mining Co. v. Industrial 
Commission of Utah, 248 P. 125, 67 
Utah 483. See cases infra note 97. 


depend upon its own facts and circum- 
stances, and no hard and fast rule can 
be laid down respecting the matter.” 
Daly Mining Co. vy. Industrial Com- 
mission of Utah, 248 P. 125, 127, 67 
Utah 483. 


“ 
_ [b]. Walue of services of minor son 
included.—Utah Fuel Co. v. Industrial 
Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882: 


$7. Little v. Crow-Edwards Lum- 
ber Co., 121 So. 219, 9 La.App. 465; 
Dumond’s Case, 133 A. 736, 125 Me. 
313; Finney v. Municipality of Cros- 
well, 190 N.W. 856, 220 Mich. 637. 


98. Utah Fuel Co. v. Industrial 
Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882. 


99. Great Westérn Power Co. of 
California v. Industrial Accident Com- 
Cae oe of California, 218 P. 1009, 191 

al. : 


[a] “Support” defined.—(1) As 
used in the compensation act, ‘‘sup- 
port” “means . ‘that which fur- 
nishes a livelihood to a person or 
family; a source or means of living; 
also subsistence, sustenance; liv- 
ing.” Great Western Power Co. of 
California v. Industrial Accident Com- 
mission of California, 218 P. 1009, 
1014, 191 Cal. 724 [quot Standard 
D.].. “Support” defined generally see 
60 C.J. p 1169. (2) As the word is 
used in the compensation act, “doing 
the chores,” particularly “milking the 
cows morning and evening, when no 
other member of the family did it,” 
is not devoting an amount to the ‘“‘sup- 
port” of dependents. Great Western 
Power Co. of California v. Industrial 
Accident Commission of California, 
supra. . 


1. Consideration ‘of intention of 
employee in determining dependency 
see supra § 566. 


2. See supra § 562. 


3. Combined Metals Reduction Co. 
v. Industrial Commission of Utah, 
278 P. 1019, 74 Utah 247. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 570-573) 


stances existing at the time of the accident. 


Intention to contribute wages earned but not paid. 
Where in the case of partial dependency the stat- 
ute prescribes a death benefit amounting to a cer- 
tain number of times the annual amount devoted by 
deceased to the support of such person partially 
dependent, and the amount prescribed is not the 
amount actually contributed in the last or any other 
year of decedent’s life, but is the annual amount 
of the rate at which decedent was contributing at 
the time of his injury, regardless of whether that 
rate existed for more or less than a year,® in fixing 
such rate, the commission may properly consider 
the intention of the employee as to contributing 
wages earned but not paid.® 


[§ 571] (f) Earnings Received from Coemployer.’ 
In computing the annual amount devoted by de- 
ceased to the support of a person partially depend- 
ent upon him, under a compensation act, it is prop- 
er to take into consideration the earnings received 
by the employee from a coemployer;® and it is im- 
material that the employments were dissimilar.® 


[§ 572] 3. Apportionment between Dependents— 
a. In General. Where the statute divides the com- 
pensation among the dependents on a basis or per- 
centage set forth therein, the apportionment must 
be in conformance with the terms of the statute.?° 


Effect of general distribution statute.11 Where 
the compensation aet provides that the compensa- 
tion in case of death shall be distributed among 
such beneficiaries as may be entitled to the same ac- 
cording to the laws of descent and distribution, the 
laws of descent and distribution must be looked to 
for arule by which to apportion the compensation ;1? 
and where the laws of descent and distribution in- 
elude provisions both as to separate and as to com- 
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munity property, where the employee was married, 
the compensation due the beneficiaries is to be dis- 
tributed according to the statute of descent and dis- 
tribution with reference to community property, ex- 
eluding such heirs as are not entitled to take under 
the compensation act.1? An amendment merely add- 
ing a class of beneficiaries, not known to the in- 
heritance statutes, does not have the effect of chang- 
ing the original plan of the act with respect to the 
distribution of compensation.t¢ ‘In the absence of 
a specific provision that compensation shall be ap- 
portioned among dependents in accordance with the 
law of descent and distribution, and under the ex- 
press provision of the compensation act that pay- 
ment must be made to dependents, as defined by the 
statute, some of whom would not take under the law 
of descent and distribution, the apportionment of 
compensation for a fatal accident is not determined 
by the law of descent and distribution but by the 
terms of the compensation act in accordance with 
the facts of the case as to who are dependents and 
the extent of their respective dependency.1® Where 
the compensation act expressly provides that all 
acts inconsistent with the act are repealed, so far 
as the compensation act establishes a definite mode 
of distribution in cases falling within the act, it 
modifies the mode of distribution under the general 
statute of distribution applicable to the property of 
a deceased person.+® 


[§ 573] b. Apportionment between Persons Total- 
ly Dependent. Apportionment between persons to- 
tally dependent upon the earnings of deceased must 
be in conformance with the terms of the statute.17 
Where the dependents of a deceased employee are 
wholly dependent under the statute, the compensa- 
tion awarded should be apportioned equally among 


4 Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 220 N.W. 377, 216 
N.W. 137, 196 Wis. 159. 


{a] Computation based upon earn- 
ings of week preceding death held 
proper.—Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission of Wisconsin, 220 N.W. 377, 
216 N.W. 137, 196 Wis. 159. 


5. See supra § 563. 


6. Pacific Employers’ Ins. Co. v. 
Woland, 255 P. 764, 82 Cal.App. 414. 


7. Earnings where employee is em- 
vores by several employers see supra 

8. Standard Varnish Works v. In- 
dustrial Accident Commission of Cal- 
ifornia, 239 P. 1067, 197 Cal. 143. 


9. Standard Varnish Works v. In- 
dustrial Accident Commission of Cal- 
ifornia, supra. 


10. Selser v. Bragmans Bluff 
Lumber Co., (La.App.) 146 So. 690. 
eee oa ae infra this section; and §§ 


11. Descent and distribution gen- 
erally see Descent and Distribution 
13°C: J..p 795 et sea: 


12. Southern Surety Co. v. Weaver, 
(Tex.Commn.App.) 273 S.W. 838; Tex- 
as Employers’ Ins. Ass’n v. Boud- 
reaux, (Tex.Commn.App.) 231 S.W. 
756 [rev (Civ.App.) 213 S.W. 674]. 


13. Texas Employers’ Ins. Ass’n 
v. Boudreaux, (Tex.Civ.App.) 213 S.W. 
674 [aff on this ground but rev on 


‘ 


another ground (Commn.App.) 231 S. 
W. 756]. } 


[a] All to widow, nothing to de- 
pendent father.—Gates v. Texas Em- 


ployers’ Ins. Ass’n, (Tex.Civ.App.) 
242 S.W. 249. 
[b] One half to widow, one fourth 


to each of two minor children.—Texas 
Employers’ Ins. Ass’n v. Boudreaux, 
(Tex.Commn.App.) 231 S.W. 756 [rev 
(Civ.App.) 213 S.W. 674]; Millers’ 
Indemnity Underwriters v. Schrieber, 
(Tex.Civ.App.) 240 S.W. 963. 


[c] One half to putative widow.— 
Sanchez v. Texas Employers’ Ins. 
Ass’n, (Tex.Civ.App.) 51 S.W.(2d) 818. 


Community property generally see 
Husband and Wife §§ 1069-1404. 

14. Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Tex.Commn.App.) 231 S. 
W. 756. 

[a] Nothing to stepmother.— 
Southern Surety Co. v. Weaver, (Tex. 
Commn.App.) 273 S.W. 888 [aff (Civ. 
App.) 260 S.W. 622]. 

15. McCormick v. Central Coal & 
Coke Co., 232 P. 1071, 117 Kan. 686. 


16. Heavner v. Town of Lincoln- 
ton, 162 S.E. 909, 202 N.C. 400 [appeal 
on 53 S.Ct. 4, 287 U.S. 672, 77 L.Ed. 

[a] All to widow totally depend- 
ent, nothing to partially dependent 
parent.—Where deceased employee 
left totally dependent widow and par- 
tially dependent mother, his widow 
was entitled to entire compensation 
(Laws 1929, c.120). Heavner v. Town 
of Lincolnton, 162 S.E. 909, 202 N.C. 


400 [appeal distnh 53 S.Ct. 4, 287 U.S. 
672, 77 L.Ed. 579]. 


17. See statutory provisions; 
cases infra this section. 


[a] Under act caravan total 
dependents, and prescribing the per- 
centage of compensation each is to 
take in the order named until a cer- 
tain maximum of compensation shall 
have been exhausted, dependents 
within a certain class do not take the 
percentage designated to the exclu- 
sion of those within subsequent class- 
es, unless such percentage is equiva- 
lent to the maximum, but the inten- 
tion of the legislature was to appro- 
priate the maximum percentage to de- 
pendents in the order named, provid- 
ed there were dependents sufficient to 
consume that amount. Marcum v. 
Hickle, 234 S.W. 321, 144 Tenn. 460 
[foll Bohlen-Huse Coal & Ice Co. v. 
McDaniel, 257 S.W. 848, 148 Tenn. 628 
(estimating benefits provided for ac- 
tual dependents in order to ascertain 
proportion designated for dependents 
only partially dependent) ]. 


[ob] Equal share to child by former 
wife.— Where the statute provides for 
the apportionment of the death bene- 
fit in equal shares among the surviv- 
ing wife or husband and all the chil- 
dren of the deceased employee, includ- 
ing a child by a former wife or hus- 
band, the surviving wife or husband 
taking the same share as a child, 
there must be an equal division be- 
tween the widow and each of the em- 
ployee’s surviving children, including 
a child by a former wife. Holmberg’s 
Case, 120 N.E. 353, 231 Mass. 144. 


and 
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them;!§ in the absence of a provision in the act to 
the contrary, the share of minor dependent children 
should be divided equally.1° Where a statute ex- 
pressly provides that payments shall be divided 
equally among orphaned children and likewise among 
dependents totally dependent where such dependency 
is determined as a fact, payments should be divided 
equally among those conclusively presumed to be 
wholly dependent, although the act, if analyzed with 
technical nicety, does not expressly apply to the 
case.?° 

[§ 574] c. Apportionment between Persons Par- 
tially Dependent. Where a statute provides that, 
if there is no one wholly dependent and more than 
one person partly dependent, the death benefit shall 
be divided among them according to the relative 
extent of their dependency, partially dependent chil- 
dren are properly paid equal sums where each is 
dependent upon the sum of money which was con- 
tributed to the family fund for the support of the 
family.?1 

[§ 575] d. Apportionment between Persons To- 
tally and Persons Partially Dependent. Where the 
statute so provides an apportionment may be made, 
between persons who are wholly and who are par- 
tially dependent.??, Under the provisions of a cer- 
tain act, it has been held that a person partially de- 
pendent should participate in the compensation 
awarded a person totally dependent in that propor- 
tion which the partial dependency bears to the total 
dependency,?* on the basis of the proportion of 
the earnings of the employee actually contributed to 
the person partially dependent.” 

[§ 576] e. Reapportionment.?® Although, under 
the statute, the amount of compensation?*® and the 
dependent, or dependents entitled to receive it,?7 
are fixed upon the death of the workman, it does not 
follow that the apportionment between dependents 
wholly dependent must remain fixed; it is sub- 
ject to change should changed conditions require 
it.28 Under a statute providing for a specified 
payment in case the employee leaves a certain num- 
ber of dependent children, the death of a child, or 
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its attainment of the statutory limitation upon the 
age of a dependent child, does not, so long as the 
minimum number of dependent children as fixed by 
the statute remains, reduce the amount of compen- 
sation, but it is to be apportioned among the re- 
maining dependent children.2® Under a provision 
that, when a group of dependents is entitled to com- 
pensation and the right of any person of that group 
to compensation ceases, the remaining persons in 
the group are entitled to such part of the compensa- 
tion which has been awarded as they would have 
received had they been thé only persons entitled 
to such compensation at the time, where a depend- 
ent, as a total dependent, would have been entitled 
to all of the compensation then awarded had such 
dependent been the only dependent, when the right 
of the other dependents to share in the compensa-— 
tion ceases, the full amount of such compensation 
is payable to such dependent.?® Under a provision, 


relative to the amount of compensation under the 


act, that marriage of any dependent shall terminate 
all compensation to such dependent but shall not 
“affect” the compensation allowed other dependents, 
the amount of compensation to be paid those wholly 


‘dependent, without regard to their number, remains 


the same, and dependent minor children, when their 
mother remarries, are entitled to receive all of the 
unpaid portion of the compensation.21 Where a 
statute makes the amount, to which a person par- 
tially dependent is entitled, proportionate to the 
amount contributed by deceased to such dependent, 
treating such dependent singly, and there is no pro- 
vision authorizing, a redistribution to persons par- 
tially dependent, there is no authority for a redistri- 
bution after the payments to one of such dependents 
have ceased,?? nor, under such statute, upon the ter- 
mination of the dependency of the others, is a per- 
son partially dependent entitled to the combined com- 
pensation previously paid to all such dependents.?* 


[§ 577] 4. Period of Compensation—a. Com- 
mencement. The commencement of the period of 
compensation must be in conformance with the terms 
of the statute.*# Accordingly, a statute providing 


18. J. F. Hardymon Co. v. Kaze, 
43 S.W.(2d) 678, 241 Ky. 252. 


[a] Putative wife who had mar- 
ried employee in good faith and was 
wholly dependent upon him, where 
only she and the widow were depend- 
ents under the statute, was entitled 
to one half the compensation for his 
death until the widow’s remarriage 
and to the whole compensation from 
that time until her own marriage. 
Franklin Fluorspar Co. v. Bell, 57 S. 
W.(2d) 481, 247 Ky. 507. 


19. Selser v. Bragmans Bluff Lum- 
ber Co., (La.App.) 146 So. 690. 


20. Coakley v. Coakley, 102 N.E. 
930, 216 Mass. 71, Ann.Cas.1915A 867. 


[a] Equal division between widow 
and child of earlier marriage.—Coak- 
ley v. Coakley, 102 N.E. 930, 216 Mass, 
71, Ann.Cas.1915A 867. 


21. In re Osterbrink, 118 N.E. 657, 
229 Mass. 407. 


22. Parker v. Industrial Commis- 
sion of Utah, 241 P. 362, 66 Utah 256. 


[a] Time.—Where widow of de- 
ceased employee was awarded com- 
pensation, and thereafter minor son 


applied for compensation, it was that, 
under Comp. Laws 1917, § 3144, In- 
dustrial Commission had power to ap- 
portion compensation at any time 
within compensation period. Parker 
v. Industrial Commission of Utah, 241 
P. 362, 66 Utah 256. 


23. Penn vy. Penn, 209 S.W. 53, 183 
Ky. 228 [foll Noe v. Noe, 17 S.W.(2d) 
405, 229 Ky. 490]. 


24. J. KF. Hardymon Co. v. Kaze, 
43 S.W.(2d) 678, 241 Ky. 252 (where 
statute provides that partial depend- 
ency shall be determined by the pro- 
portion of the earnings of the em- 
ployee which have been contributed 
to the person partially dependent dur- 
ing the year preceding the injury). 

25. Compensation not to exceed 
statutory maximum see supra § 562. 


Increase, diminution, or termination 
or voumpensation see infra §§ 1381- 
1484. 

26. Employer’s liability as fixed 
see supra § 562. 

27. See supra §§ 270-324. 


28. McCormick v. Central Coal & 
Coke Co., 232 P. 1071, 117 Kan. 686. 
See infra text and notes 29-81. 


29. Ex parte Central Iron & Coal 
Co., 102 So. 797, 212 Ala. 367. 


Right of one not injured by award 
to appeal see infra § 1141. 


30. Reliance Coal & Coke Co. v. 
Fugate, 24 S.W.(2d) 605, 232 Ky. 760. 


31. McCormick v. Central Coal & 
Coke Co., 232 P. 1071, 117 Kan. 686. 


[a] “Affect” defined.—The word, In 
a provision of the compensation act 
that such provision shall not “affect” 
a certain class of persons, does not 
have its ordinary meaning of change, 
increase, or diminish, but merely that 
the provision shall not affect the des- 
ignated class injuriously. McCor- 
mick v. Central Coal & Coke Co., 232 
Py 1071, 117 Kan: 686. > “Affect” de- 
fined generally see 2 C.J. p 311. 


32. Hymera Coal Co. v. Houpt, 147 
N.E. 813, 83 Ind.App.. 131. 


33. Kelse Branch Coal Co. v. 
Spradlin’s Guardian, 300 S.W. 892, 222 
Ky. 482. 


34. See statutory provisions; 
cases infra this section. 


{a] Award to children to begin 
after award to widow ceases.—Catlin 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that, if no payments have been made to the em- 
ployee, payments to the dependents run from the 


date of injury must be complied 


there is no finding as to the exact date of the in- 
jury, the board is justified in taking the date when 
the injury caused the employee to give up work as 
A provision of the com- 
pensation act that, in cases where compensation has 
been paid the jured employee during his lifetime, 
compensation to his dependents begins with the date 
of his death must be complied with.37 
employee was instantly killéd, the period of com- 
pensation may properly be held to begin, under the 
statute, fourteen days after, instead of at the date 
of, his death;°* on the other hand, it has been held 
that compensation may be awarded to begin at the 


the date of the injury.*® 


v. Pickett & Co., 105 A. 503, 262 Pa. 
351 [foll McCarl v. Borough of Hous- 
ton, 106 A. 104, 263 Pa. 1]. 


[b] Date of injury.—Under a stat- 
ute providing that in case the injury 
causes death within two years, the 
benefits payable to persons wholly de- 
pendent, subject to a certain limita- 
tion as to the amount of the weekly 
payment, shall continue for the re- 
mainder of the period between the 
date of death and eight years after 
the injury, and that, where death is 
the result of the original injury aft- 
er two years, compensation shall be 
paid as though the same had occur- 
red within two years, the period of 
compensation in the later case like- 
wise begins from the date of injury, 
although such construction discrim- 
inates against the dependents of a 
workman dying after two years from 
the date of his injury. State v. In- 
dustrial Commission of Ohio, 166 N.E. 
4038, 120 Ohio St. 458, 463 (“if we were 
to attempt to construe the words 
x . ‘as though the same had oc- 
curred within the two years,’ as fix- 
ing the period during which compen- 
sation should be paid to a dependent, 
we would be confronted with the 
problem of determining whether we 
should fix the period when such com- 
pensation to a dependent should begin 
to be paid at the date of the injury, 
or at the expiration of the two years; 
or whether we should fix it at half- 
way between; or whether we should 
extend it beyond the eight-year period 
two years, or some other number of 
years, up to eight additional years, 
any one of which periods would nec- 
essarily have to be fixed arbitrarily 
and would be legislative’). Payments 
to run from date of injury where no 
payments made to employee see infra 
text and note 35. 


[c] Effect of payment by ‘tort- 
feasor.—(1) Under a statute provid- 
ing that, if a compromise with the 
tort-feasor is made, with the approval 
of the employer, for an amount less 
than the compensation to which the 
dependent would be entitled under 
the act, the employer shall be liable 
for the difference, although the in- 
stallments of the additional sum 
which the employer might be required 
to pay, in harmony with the spirit of 
the statute, might well commence at 
a different date than that where the 
employer is required to pay the entire 
compensation, in order to accomplish 
such postponement there must be 
found in the statute language, both 
adequate and definite to that end, and 
in the absence of such language a 
postponement is unauthorized. Jarka 
Corporation of Boston v. Monahan, 48 
F.(2d) 288 [aff 62 F.(2d) 588]. De- 
duction of payment by tort-feasor see 
infra § 681. (2) Accordingly, the due 


, 


£ 
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with.35 


Where 


such statute:41 


Where the 


date of the installments payable by 
the employer is to be computed from 
the date of death as where the em- 
ployer is required to pay the entire 
sum. Jarka Corporation v. Monahan, 
62 F.(2d) 588 [aff 48 F.(2d) 283]. 


[d] Insufficient reason for chang- 
ing date of commencement of pay- 
ments.—That, owing to the lapse of 
time since the workman’s death, the 
award will result in the dependents 
receiving the entire amount in one 
payment, since all the installments 
are due, is not a sufficient reason for 
adopting a date for beginning the 
payments other than the only one pro- 
vided in the act. Jarka Corporation 
v. Monahan, 62 F.(2d) 588 [aff 48 F. 
(2d) 283]. 


35. Atamian’s Case, 163 N.E. 194, 
265 Mass. 12; Pardeick v. Iron City 
Engineering Co., 190 N.W. 719, 220 
Mich. 653 [foll Peay v. Fred Kulow 
& Co., 197 N.W. 1020, 226 Mich. 512]. 


36. Atamian’s Case, 163 N.E. 194, 
265 Mass, 12. 


[a] Hernia.—Atamian’s Case, 
N.E. 194, 195, 265 Mass. 12. 


37. Pardeick v. Iron City Engi- 
neering Co., 190 N.W. 719, 220 Mich. 
653 [foll Anderson y. Fisher Body 
sere 214 N.W. 938, 239 Mich. 


38. Rakie v. Jefferson & Clearfield 
rear & Iron Co., 105 A. 638, 262 Pa. 
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39. Conners v. Public Service 
Electric Co., 97 A. 792, 89 N.J.Law 99. 


40. Reduction of period by period 
during which compensation was paid 
employee see infra § 592. 


Termination of right to compensa- 
tion see supra § 312 et seq. 


41. Fuhrmann v. Keenan, 122 So. 
892, 168 La. 642 [aff 120 So. 403, 11 


La.App. 66]. See cases infra this sec- 
tion, 
[a] Award until certain age.—Un- 


der the statute in question if a de- 
ceased employee leaves a widow and 
minor children, an award must be 
made in favor of the children to begin 
after the award to the widow ceases, 
and to continue until each child reach- 
es the age of sixteen. Catlin v. Pick- 
ett & Co., 105 A. 508, 262 Pa. 351 [foll 
McCarl v. Borough of Houston, 106 
A. 104, 263 Pa. 1]. In case of posthu- 
mous child see infra note [c]. 


[b] Omission of express provision 
as to period of compensation.—(1) A 
statute, expressly providing that com- 
pensation for parents totally depend- 
ent shall be for the duration of the 
dependency, has been held to require 
that compensation for parents, par- 
tially dependent, extend for a like pe- 
riod, and be not limited to a certain 
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time of death, notwithstanding a provision in the 
act that compensation shall not begin until two 
weeks after the injury.®® 


[§ 578] b. Duration and Termination.*° The dur- 
ation of the period of payments provided for by 
statute must be in conformance with the terms of 
Where the statute provides when 
the compensation payable under the act shall cease, 
the period of compensation provided for by the 
award must not extend beyond that time.*? 
the statute expressly provides that the compensa- 
tion of the dependents, subject to a certain maximum 
amount, shall continue for a certain period after 
the accident and no longer, it may not be continued 
beyond such period, although other provisions state 
that the compensation in case of death, where pay- 


Where 


definite period under a provision for 
“other cases.” Federal Mut. Liability 
Ins. Co. v. Industrial Commission of 
Arizona, 257 P. 982, 32 Ariz. 293 [foll 
Cortez v. Arizona Wool Ass’n, (Ariz.) 
25 P.(2d) 1028; Phillips v. A. O. Smith 
Corporation, 8 P.(2d) 1080, 39 Ariz. 
577] (applying rule of “last anteced- 
ent”). Relation to antecedents gen- 
erally see Statutes § 583. (2) Where 
a statute in express terms provides 
for the weekly payment of compensa- 
tion to certain dependents of an em- 
ployee who dies of injuries arising out 
of and in the course of his employ- 
ment, but does not in express terms 
fix any definite number of weeks dur- 
ing which the compensation should be 
paid, where such statute in addition 
provides that, where payments of 
compensation have been made to the 
employee before his death, the com- 
pensation of dependents shall begin 
on the date of the last of Such pay- 
ments and continue for no more than 
a certain number of weeks, there is 
sufficient authority in the statute for 
the court, where no such payment to 
the employee has been made, reading 
the provisions of the statute together 
in order to carry out the legislative 
intention, to fix the duration of the 
compensation allowed the dependents 
of a deceased employee at a period not 
to exceed such certain number of 
weeks. Bass v. Weber-King Mfg. Co., 
123 So. 112, 168 La. 651, 655 [rev 
(App.) 119 So. 774, and foll Laurent 
v. Dendinger, Inc., 126 So. 600, 127 
So. 755, 13 La.App. 2384, rev 120 So. 
246, 11 La.App. 77] (express inclusion 
of period of compensation in subse- 
quent statute was not an admission 
of a hiatus, rendering the previous 
act inoperative, but ‘merely the rec- 
ognition on the peel of the Legisla- 
ture of a possible ambiguity in the 
law, which, in the interest of clarity, 
it was well to remove’’). 


[ec] Posthumous child.—Under a 
provision that the allowance for a 
child shall be measured by the num- 
ber of weeks in the period between the 
death of the workman and the date 
when the child will attain a certain 
age, although for the purpose of hold- 
ing a posthumous child a dependent 
under the statute it is to be deemed 
born at the date of death of the 
employee, for the purpose of measur- 
ing the compensation due such child, 
such compensation is to be measured 
from the death of the workman until 
the date when the child actually at- 
tains the birthday provided for by the 
statute. Athey v. Pickerings, Ltd., 
96 L.J.K.B. 250, [1927] W.C.&I. 6. 


42. Ex parte Woodward Iron Co., 
102 So. 108, 212 Ala. 220. 


[a] Dependency of child.—Ex 
parte Woodward Iron Co., 102 So. 1038, 
212 Ala. 220. 
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ments have been made to the employee, shall begin 
from the last of such payments and be equal in 
amount to the compensation if death had been im- 
mediate.*? Although a statute provides that the 
compensation paid to a dependent shall terminate 
upon the marriage or death of the dependent, where 
the statute provides that compensation shall not con- 
tinue beyond a certain period, it is improper to fix 
the period of compensation until death or remar- 
riage, but it should be fixed for a definite time, not 
exceeding the statutory maximum.** Where the stat- 
ute, fixing the status of dependency at the death of 
the employee, provides that compensation should 
continue during the period named in the statute, un- 
less some event intervenes upon which the statute 
declares the compensation shall cease, unless other 
provisions clearly import that compensation shall 
cease upon other grounds, the events named in the 
statute are exclusive;*® the statutory lability to 
make payments under the compensation act con- 
tinues until discharged by statutory exceptions.*® 
Upon the status of dependency being once estab- 
lished, in the absence of a provision to such effect, 
the period of compensation is not terminated by the 
mere fact that the dependent reaches an age at whieh 
such dependent would not have been presumed to 
be wholly dependent under the statute.*7 Where, 
under the statute, the dependent parent of a minor 
is entitled to a certain compensation for a certain 
period, in the absence of any provision to that ef- 
fect, such period is not terminated at the time when 
such minor would have reached his majority.*® Un- 
der certain statutes, the administrative board or 
commission may have a discretionary power in fixing 
the period of compensation within a certain maxi- 


v. Isle Royale Copper 
696, 288 Mich. 436. 


43. 


. Long 
Co., 213 N.W. 
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to the eighteenth birthday of claim- 
ant, at the end of which time depend- 


[§§ 578-581 


mum.*? 


[§ 579] 5. Interest. Where the compensation act 
does not authorize the allowance of interest prior 
to the making of an award, it is improper to al- 
low interest from the date of decedent’s death 
on all the payments which have accrued.®® The 
amount awarded a dependent should not inelude in- 
terest on payments not due and payable in the fu- 
ture.° 


[§ 580] 6. Waiver.5? Under a statute providing 
that no dependent entitled to compensation under 
the terms of the law shall have power to waive any 
of the provisions of the act in regard to the amount 
of compensation which may be payable to such de- 
pendent, a dependent is without power to waive the 
provisions of the law in regard to the amount of 
compensation and the manner of its payment.** 


[§ 581] D. Deductions and Offsets®°+—1. From or 
against Compensation for Disability—a. In General. 
In anumber of jurisdictions, where the compensation 
act provides that in fixing the amount of payments 
for disability, regard shall be had for any payments, 


“allowance, or benefit, which the employee may have 


received from the employer during the period of his 
incapacity, this must be complied with,>> although 
the court fixes the compensation from the date of 
disability and not from the date of accident, where 
payments in the interval were made not in compen- 
sation for labor, but because of the injury and in- 
capacity.5® The expression “regard shall be had” 
does not require the deduction of the value of any 
such benefit in an accounting for it, but merely 


51. State v. District Court of Car- 
ver County, 177 N.W. 644, 145 Minn. 


44. Laurent v. Dendinger, Inc., 127 
So. 755, 126 So. 600, 13 La.App. 234 
[rev 120 So. 246, 11 La.App. (lathe 


45. Ex parte Gude & Co., 105 So. 
657, 213 Ala. 584; Murray v. Marshall- 
Hughes Co., 34 S.W.(2d) 34, 327 Mo. 
88. See infra text and notes 46-48. 


[a] Payment “during dependency.” 
—(1) The general clauses of a com- 
pensation act referring to payment of 
compensation “during dependency” 
mean during dependency as defined by 
the statute, namely, the period deter- 
mined by the happening of an event 
upon which the statute says it shall 
cease. Ex parte Gude & Co., 105 So. 
657, 213 Ala. 584. (2) Continued com- 
pensation during the statutory period 
is not conditioned upon continued de- 
pendency upon the bounty provided, 
but ceases only upon the events named 
in the statute. Ex parte Gude & Co., 
supra. 


[b] Where dependent becomes in- 
mate of public institution for insane, 
after the death of the employee, com- 
pensation does not cease under a com- 
pensation act providing that compen- 
sation should cease where the depend- 
ent marries or dies. Ex parte Gude 
& Co., 105 So. 657, 2138 Ala. 584, 


46. Kramer v. Tone Bros., 199 N. 
W. 985, 198 Iowa 1140. 


47. Reliance Coal & Coke Co. v. 
Fugate, 24 S.W.(2d) 605, 232 Ky. 760; 
Murray v. Marshall-Hughes Co., 34 S. 
W.(2d) 34, 327 Mo. 88. 


[a] Reason for rule.—The conten- 
tion that the award should be limited 


ency as a question of fact should be 
determined by the commission, is met 
by the intention of the compensation 
act that the question of dependency 
shall not be determined as of any time 
except the date of the injury, and, 
where dependency as of that date has 
been determined, there is no need for 
a second determination. Murray v. 
Marshall-Hughes Co., 34 S.W.(2da) 34, 
327 Mo. 88. 


43. Double v. Iowa-Nebraska Coal 
Co., 201 N.W. 97, 198 Iowa 1351; Ten- 
nessee Chemical Co. v. Smith, 238 S. 
W. 97, 145 Tenn, 532. See Boyd v. 
Pratt, 130 P. 371, 72 Wash. 306 (hold- 
ing that under a certain act an al- 
lowance to a dependent parent of a 
minor employee is not terminated at 
the time when the employee would 
have attained his majority, although 
an allowance to a parent not based on 
dependency would so terminate). 


49. See statutory provisions; 
cases infra this note. 


[a] Discretion held properly exer- 
cised.—Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358; 
Uintah Power & Light Co. v. Indus- 
trial Commission of Utah, 189 P. 875, 
56 Utah 169. 


50. Chicago & Interurban Traction 
Co. v. Industrial Board of Illinois, 118 
N.E. 464, 282 Ill. 230 (under statute 
relative to interest the award bears in- 
terest at a certain per cent on the 
amount due at the date of the award 
from that date and on each of the sub- 
seavent installments after it becomes 
due). 


and 


52. Agreements as to compensation 
see infra §§ 687-713. 


_53. Comingore v. Shenandoah Ar- 
tificial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430. 


54 After computation of amount 
due see infra § 1359. 


Deduction on credit of recovery by 
employee pursuing third person 
wrongdoer see infra § 681. 


Lien of employer for amount of 
compensation on recovery in behalf 
of employee against third person see 
infra §§ 1588, 1658. 


55. See cases infra this note and 
note 56. 
[a] Under English act.—(1) Mc- 


Dermott v. Steamship Tintoretto, 
[2919 SAC 8 O94 ain CsCl Zion Rey; 
[1909] 2 KB. 704, 2 B.W.C.C.. 2038]; 
Moore v. Pryde, 6 B.W.C.C. 384; Sor- 
ensen v. Gaff, 6 B.W.C.C. 279; Kemp- 
son v. The Schooner Moss Rose, 4 
B.W.C.C. 101; Horsman v. Glasgow 
Nav. Co., 3 B.W.C.C. 27; Suleman v. 
The Ben Lomond, 2 B.W.C.C. 499. (2) 
The words “payment, allowance, or 
benefit”” mean something which is ca- 
pable of being estimated in terms of 
money, but do not include the moral 
obligation of a promise to employ, 
the right, if and when possible, to 
receive employment, or the giving and 
receipt of employment per se. Wood 
v. Wentworth Silkstone Colliery Co., 
133 L.T. 656, [1925] W.C.&I1. 326. 


56. Carlson v. Avery Co., 196 IIl. 
App. 262. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 581-584] 


the weighing of the benefit as evidence.®?_ Under cer- 
tain statutes where payments made, or the value 
of benefits furnished, by the employer or his insurer 
to the employee or his dependents, during the period 
of disability, were not due or owing, and with the 
approval of the administrative board or commission 
may be deducted from the amount payable as com- 
pensation, the board will, in a proper case, make such 
deduction.** Where the extent to which the pay- 
ments should be considered, if at all, is entirely in 
the discretion of the administrative board or commis- 
sion under the statute, in the case of payments made 
by the employer during the period of incapacity 
without any agreement as to the application of such 
payments, the commission may take the voluntary 
payments into consideration to the extent that it 
sees fit in fixing the amount of compensation,°® but 
the employer cannot complain if the commission 
declines to make deductions.®° 


[§ 582] b. Payments in Discharge of Obligation 
To Make Compensation.®°1 Payments made not as 
wages but in discharge of the legal liability to make 
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compensation are properly credited to the employ- 
er.°? Compensation paid to another than the em- 
ployee, injured in the same accident, although hold- 
ing the same job, cannot be credited. oe 


Agreement as to advancement of compensation.*®* 
The compensation act does not forbid the em- 
ployer and employee from contracting in good faith, 
pending a settlement for the claim for éomipensation, 
for an advancement by the employer to the employee 
either in money or in merchandise and for the deduc- 
tion of such advancement from the amount of com- 
pensation when awarded.®® 


[§ 583] c. Wages for Service.°*° Payments made 
to the employee as wages for his services after the 
injury cannot be deducted from the award.°* 


[§ 584] d. Gratuities; Wages without Service. 
On the one hand, it has been held that payments 
made to the employee after the injury cannot,®® or 
need not,®® be deducted from the award; on the 
other, it has been held that such payments should 


57. Mulhall v. 2 vepen Mfg. Co., 
115 A. 449, 80 N.H. 


ta] Question ae Naot eye heer 
due regard for such benefit as em- 
ployee received required that it should 
be allowed for in fixing compensation 
and, if so, to what extent, was a ques- 
tion of fact for the trial court. Mul- 
hall v. Nashua. Mfg. Co., 115 A. 449, 
80 \.H. 194. 


58. Underhill v. Central Hospital 
for the Insane, 117 N.E. 870, 66 Ind. 
App. 44; Black Mountain Corporation 
per te 43 S.W.(2d) 1008, 241 Ky. 


59. Mercury Aviation Co. v. Indus- 
trial Acc. Commission of California, 
199 P. 508, 186 Cal. 375. 


60. Mercury Aviation Co. v. Indus- 
trial Acc. Commission of California, 
supra. 


{a] Discretion held not abused.— 
Where an employee was paid his full 
wages during a period of total inca- 
pacity and then was reémployed at 
his full wages during a period of par- 
tial incapacity, it was no abuse of 
discretion for the commission to de- 
duct the amount of compensation pay- 
able during the period of total inca- 
pacity to offset the payments made by 
the employer receiving no return 
whatever from the employee, nor any 
abuse of discretion to refuse to cred- 
it the employer with the amount by 
which the payments actually made 
during the period of total disability 
exceeded the payments called for by 
the act, nor to refuse to make any 
allowance for payments made after 
the employee returned to work. Mer- 
cury Aviation Co. v. Industrial Acc. 
Commission of California, 199 P. 508, 
186 Cal. 375. 


61. Award for scheduled injury in 
lieu of all other compensation see su- 
pra § 547. 


Compensation recovered outside ju- 
risdiction see infra § 684. 


62. Colo.—Industrial Commission 
of Colorado v. General Accident, Fire 
& Life Assur. Corporation, 204 P. 338, 
71 Colo. 115. 


Ill.— J. E. Crowder Seed Co. v. In- 
dustrial Commission, 179 N.E. 518, 347 
Ill. 86; Carlson v. Avery Co., 196 
Ill.App. 262. 


La.—Clark v. Forest Lumber Co., 
[71 C. J.—55] 


120 So. 88, 9 La.App. 639. 


N.J.—Blackford v. Green, 94 A. 401, 
87 N.J.Law 359 [aff 100 A. 1069, 89 
N.J.Law 357]; Barbour Flax Spinning 
Fi v. Hagerty, 89 A. 919, 85 N.J.Law 


Eng.—Porter v. Whitbread, 7 B.W. 
C.C. 205. See Beath v. Ness, 41 Se. 
L.Rep. 113 (holding that, where the 
workman was employed by his old em- 
ployers for a period at full wages, 
he could not recover compensation for 
such period since he might be con- 
sidered as receiving some part of the 
wages for what he was able to do and 
the rest as compensation because of 
his incapacity to do full work). 


[a] Where parties stipulated that 
a certain sum has been paid as com- 
pensation, such sum should be credit- 
ed against the award. Union Colliery 
Co. v. Industrial Commission, 132 N. 
E. 464, 299 Ill. 153. 


63, Kilpatrick v. Triangle Drilling 
Co., (La.App.) 146 So. 758. 


64 Agreements as to compensa- 
tion generally see infra §§ 687-713. 


65. Gregg v. New Careyville Coal 
Cos 3st Sw. (2d) 693, 161 Tenn. 350. 


66. Deduction of wages under 
agreement for compensation during 
total incapacity see infra § 713. 


Employment as affecting claimant’s 
status see supra §§ 534, 538, 541. 


67. Postal Telegraph Cable Co. v. 
Industrial Accident Commission, 3 P. 
(2d) 6, 213 Cal. 544; Smythe v. West- 
ern Star Milling Co., 15 P.(2d) 419, 
136 Kan. 416; Fulmer v. McDade Gin 
Co., (La.App.) 142 So. 733; Blackford 
v. Green, 94 A, 401, 87 N.J.Law 359 
[aff 100 A. 1069, 89 N.J.Law 357]; De 
Zeng Standard Co. v. Pressey, 92 A. 
278, 86 N.J.Law 469 [aff 96 A. 1102, 
88 N.J.Law 382]. 


[a] Presumption of value.—Al- 
though the workman after his in- 
jury works for the employer at full 
wages, no deduction should be made 
for such wages, inasmuch as where 
the employer continues to employ the 
workman without any understanding, 
express or implied, that the workman 
is not worth those wages, or that 
part of them should be treated as 
moneys paid under the compensation 
act, the employer must be presumed 
to have paid the money as wages be- 


cause he thought the services of the 
workman worth that amount. Pressy 
v. De Zeng Standard Co., 96 A. 1102, 
88 N.J.Law 382 [aff 92 A. 278, 86 N. 
J.Law 469, and foll International Mo- 
tor Co. v. Purcell, 103 A. 860, 91 N.J. 
Law 707 (aff 104 A. 894, 91 N.J.Law 
707) Q(ess wages paid for services of 
less exacting character cannot be de- 
ducted)]. See Ezell v. Tipton, 264 S. 
W. 355, 150 Tenn. 300 (where an em- 
ployee, after his injury, would be en- 
titled to compensation at the rate of 
fifty per cent of his regular wage, 
and performs certain services for 
which he is paid his full wages, in 
the absence of evidence showing that 
such services were worth less than 
fifty per cent, it is proper to refuse 
to credit the employer for more than 
fifty per cent of the full wages). 


[b] Under statute providing that 
regard shall be had to any payment, 
allowance, or benefit which the em- 
ployee may have received from the 
employer during the period of inca- 
pacity, in fixing the amount of dis- 
ability payments, the compensation 
received for his work by the em- 
ployee, prior to the date of his in- 
capacity, although after the date of 
his injury, is immaterial. Carlson y. 
Avery Co., 196 Ill.App. 262. 


68. Blackford v. Green, 94 A. 401, 
87 N.J.Law 359 [aff 100 A. 1069, 89 
N.J.Law 357]; Hartford Accident & 
Indemnity Co. v. Hay, 17 S.W.(2d) 904, 
159 Tenn. 202. 


[a] Insurer as claimant of credit. 
—Hartford Accident & Indemnity Co. 
Zor Hers 17 S.W.(2d) 904, 159 Tenn. 


69. Mercury Aviation Co. v. Indus- 
trial Acc. Commission of California, 
199 P. 508, 186 Cal. 375. 


[a] Wages exceeding value of 
services.— Where an employee return- 
ed to work after the injury for the 
Same wages he had received, conced- 
ing that the wages received exceed- 
ed the actual value of the services 
rendered by the employee after his 
injury, the employer cannot insist 
upon any credit for sums paid as 
gratuities and not paid and accepted 
with the understanding that they con- 
stituted payments of compensation 
under the act. Mercury Aviation Co. 
v. Industrial Acc. Commission of Cal- 
ifornia, 199 P. 508, 186 Cal. 375. 
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be deducted.7®° Under a statute providing that any 
payments made by the employer to the injured em- 
ployee during his disability, which are not due and 
payable, may, subject to the approval of the ad- 
ministrative board, be deducted, the board may de- 
duct cash paid to the employee,’! together with the 
value of room and board furnished him,*? for which 
he rendered no services to the employer. 


[§ 585] e. Debt. A loan made by the employer 
to the employee cannot be deducted from the award 
of compensation.?* 


Agreement as to deduction of antecedent debt."* 
An agreement that a debt contracted by the employee 
before the injury should be deducted from his com- 
pensation is void as in contravention of the act.7° 


[§ 586] f. Pensions; Benefit or Incident of Em- 
ployment. Under a provision that in fixing the 
amount of payments regard is to be had of any 
payment, allowance, or benefit which the workman 
may receive from the employer during the period 
of his incapacity, a superannuation allowance, which 
an employee might expect on retirement, shouldbe 
considered in making the award’® in so far as the 
pension is paid out of money contributed by the 
empioyer.*? 


Insurer as claimant of credit. Where an employee 
receives from the employer an annuity or sick ben- 
efit, which is provided for all employees as an inci- 
dent of their employment, the insurance carrier, who 
is not a party to such arrangement, and never con- 
tributed to the benefit fund, is not entitled to credit 


70. See cases infra this note. 
[a] Excess payment; benevolence 
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[1926] W.C.&I. 332 (where both em- 
ployer and employee were joint con- 
tributors to the 


[§§ 584-588 


on account of such benefit.7% 


[§ 587] g. Medical, Surgical, and Hospital Ex- 
penses.7® A provision that in fixing the amount of 
compensation allowance shall be made for any ben- 
efit which the workman may receive from the em- 
ployer during the period of incapacity authorizes 
an allowance for hospital charges and charges for 
medical attendance, of a reasonable amount, neces- 
sarily incurred for the benefit of the employee and 
paid by the employer.8® Under a statute providing 
that in fixing the amount*of compensation regard 
shall be had to any benefit which the workman may 
have received from the employer during the period 
of his incapacity, the deduction of the value of 
medical attendance, supplied by the employer, is 
not mandatory.®+ ~ 


Excess payment. A provision fixing the maximum 
to be paid by the employer for medical, surgical, and 
hospital expenses does not authorize the deduction 
of any excess paid’? without the consent of the 
employee,®* express or implied, if clearly shown, 
and if such expenses are reasonable and reasonably 

enecessary.8* Where the statute provides that the 

employer shall furnish necessary medical attention 
only for a certain period after an accident, where 
the evidence does not conclusively show that the 
money paid by the employer for hospital services 
was within such period, the commission might prop- 
erly refuse to credit the employer with the pay- 
ment.° 


[§ 588] h. Costs and Expenses of Employer in 
Other Action.*® Where the employee brings a com- 


to what extent, is a question of fact 
for the trial court. Mulhall v. Nashua 


pension fund, to|Mfg. Co., 115 A. 449, 86 N.H. 194. 


extending merely to prepayment.— 
Where an employer out of sympathy 
and benevolence pays an injured em- 
ployee more than he is really earning, 
such excess payment should be tak- 
en into account as advance payment 
on any compensation that may be due. 
Hulo v. City of New Iberia, 95 So. 719, 
153 La, 28. 


[b] Wages without services.—Tul- 
sa Rolling Mills Co. v. Krejci, 299 P. 
225, 149 Okl. 103. 


71. Underhill v. Central Hospital 
for the Insane, 117 N.E. 870, 66 Ind. 
App. 44. 


72. Underhill v. Central Hospital 
for the Insane, supra. 


73. Rasmussen v. Park Garage & 
Machine Shop, 229 N.Y.S. 161, 223 
App.Div. 591. : 


[a] “Whatever the understanding 
for reimbursement, the Industrial 
Board may not act as collecting agent 
for the lender; the employee may 
have his full award, and must be left 
to discharge his own obligations.” 
Rasmussen v. Park Garage & Machine 
Shop, 229 N.Y.S. 161, 162, 223 App. 
Div. 591. 


74. Agreements as to compensation 
generally see infra §§ 687-713. 


75. Gregg v. New Careyville Coal 
Co., 31 S.W.(2d) 693, 161 Tenn. 350. 


76. Considine v. McInerney, [1916] 
2 A.C. 162 [rev [1916] 2 Ir. 193]. 


77. Watts v. Manchester Corpora- 
tion, “EL99TI°L KB. 791)" [191 74? W.CG 
&I. 151. See Langford v. Port of Lon- 
don Authority, 135 L.T.Rep.N.S. 625, 


which the employee was not entitled 
until a certain age but was brought 
within the terms of the pension by 
the action of the employer, the case 
was not that of a purely voluntary 
payment on the part of the employer; 
it was within the discretion of the 
judge to take the facts into consider- 
ation, and to allow “merely such 
amount of the payment as he thought 
right, and where the judge could not 
determine with any degree of accura- 
cy the relative value of the contribu- 
tions of both parties, to treat the con- 
COMETS as half and half to the pen- 
sion). 


78. Texas Indemnity Ins. Co. v. 
Holloway, (Tex.Civ.App.) 30 S.W.(2d) 
ae] [aff (Commn.App.) 40 S.W.(2d) 


79. 
516, 


80. Bundy v. Petroleum Products 
Co.,. 172. P. 1020, 103 Kan. 40 [foll 
Gadberry v. Hutchinson Egg Case 
Filler Co., 177 P. 834, 104 Kan. 72]. 


[a] “The words ‘or benefit? . . . 
are intended to cover payments made 
for reasonable charges for necessary 
medical attendance and services of 


Generally see supra §§ 487-— 


like nature.” Bundy v. Petroleum 
Products Co., 172 P. 1020, 1022, 103 
Kan. 40. 

81. Mulhall v. Nashua Mfg. Co., 


115 A. 449, 80 N.H. 194. 


[a] Question of fact.—Whether 
due regard for such benefit as the 
workman received required that the 
value of the visits of the company 
doctor should be allowed and, if so, 


82. Billings vy. United Power & 
Light Corporation, 263 P. 779, 125 
Kan. 370; Ezell v. Tipton, 264 S.W. 
355, 150 Tenn; 300. 


[a] Gratuity.—Where the act lim- 
its the employer’s liability for surgi- 
cal and medical attention to a certain 
amount, and he expends more for hu- 
mane reasons, what he spends in ex- 
cess is purely voluntary for which he 
may not claim any deduction or off- 
set. HEzell.v. Tipton, 264 S.W. 355, 
150 Tenn. 300. Deduction of gratui- 
ties generally see supra § 584. 


83. Delaney v. Ferd. Brenner Lum- 
ber )Co.,. 97. 'S0.0+349,- 0154, La. 1563 
Thompson v. Louisiana Central Lum- 
ber Co., 2 La.App. 200. See Le Seur 
v. Rumbaugh, 6 La.App. 587 (excess 
may not be deducted except under 
agreement approved by the court). 


84 Nichols v. Tall Timber Lum- 
ber Co. of Louisiana, (La.App.} 145 
So. 691 [expl Delaney v. Ferd. Bren- 
ner Lumber Co., 97 So. 349, 154 La. 
156 (the court by using the words 
“express consent” merely suggested 
a remedy, but did not intend to re- 
strict the right of the employer to 
cases Where express consent had been 
obtained). 


[a] Provision that compensation 
is not assignable ;hot applicable.— 
Nichols v. Tall Timber Lumber Co. 
of Louisiana, (La.App.) 145 So. 691. 


85. Jones v. Cochran, 167 S.E. 751, 
46 Ga.App. 360. 


86. Costs and attorney’s fees in 
compensation proceeding see infra §§ 
1343-1350. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 588-592] 


mon-law action, fails, and thereupon applies for com- 
pensation under the act, in making the award a de- 
duction may be made of the extra costs occasioned 
the employer by reason of the action;8* but, where 
the judge is satisfied that no costs have been caused 
by the employee bringing the action, instead of pro- 
ceeding under the act, an order for costs against 
the employer without any deduction may be jus- 
tified.8§ 


[§ 589] i. Interest on Voluntary Payments. Un- 
der a provision permitting the deduction of volun- 
tary payments advanced by the employer, in the 
absence of a provision for interest, none may be 
allowed.®® 


[§ 590] j. Manner of Deduction. A provision for 
the deduction of voluntary payments, in the case 
of disability, by shortening the period during which 
compensation shall be paid instead of by redue- 
ing the amount of the payments, must be compled 
with.?° 


[§ 591] k. Effect of Payments from Other Sourc- 
es.°_ Under a provision that in fixing the amount 
of compensation regard is to be had to any pay- 
ments which the workman may recover from the 
employer during the period of incapacity, there 
ean be no deduction for payments from other 
sources.®? 


[§ 592] 2. From or against Compensation for 
Death—a. Payments to Employee—(1) In General. 
Where the compensation paid to the employee under 
the act is distinct from that awarded after death 
to a dependent, the employer, in an award to the 
dependents of the employee, is not to be credited 
with the amount paid the employee by way of com- 
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pensation in his lifetime,®? unless a provision re- 
quires it.°* Under certain acts, although the claim 
of the employee for his injury and that of his de- 
pendents for his death are distinct, a reduction of 
the amount payable to the dependents, equivalent to 
the amount paid to the injured employee in his life- 
time, is expressly authorized and must be allowed.°° 


Effect of maximum allowance for injury and death. 
Under a statute plainly limiting the amount which 
insurer may be required to pay by way of compen- » 
sation for injury and death, an allowance of the 
maximum without eredit for the amount paid the 
employee before his death is improper.®® Where 
the statute expressly provides that the death bene- 
fit shall be a sum sufficient when added to the in- 
demnity which at the time of death shall have been 
paid or become payable to the deceased employee to 
be equal to the full amount which the dependents 
would have been entitled to in case death had been 
immediate, an award to dependents of the maximum 
compensation for death should be subject to the 
deduction of the compensation paid to the em- 
ployee.®? 


Reduction of period of compensation.°* Under 
a statute providing that the period of compensation 
to be paid dependents is to be reduced by the period 
during which compensation was paid to the em- 
ployee, where commutations of payments were made 
so that the amount paid the employee exceeded the 
amount he would have. received had he lived, the 
period of payments to which his dependents are 
entitled. should be reduced by the extent of the com- 
mutations.°® Where the statute provides that in 
the case of the death of the employee the compen- 
sation of his dependents shall continue for a certain 


87. Ferguson v. Brick & Supplies, 
Wid: tAltat, soi. 16 /D0Mm,.l..Ns 67, 
5 West.Wkly. 1227, 27 West.L.R. 70; 
McCormick v.. Kelliher, 7 Dom.L.R. 
732 [aff 9 Dom.L.R. 392]. 


88. Cattermole v. Atlantic Trans- 
port Co., [1902] 1 K.B. 204. 


89. Singleton v. Wyatt Lumber Co., 
6 La.App. 627. 


90. Hulo v. City of New Iberia, 
L538. Lia. 284,°95°So; 7193 Thibeau. .v. 
Dutton & Mercer, 136 So. 186, 17 La. 
App. 338. 


91. Recovery from third person 
wrongdoer see infra § 681. 


92. Gilroy v. Mackie, 2 B.W.C.C. 
269, 46 Sc.L.Rep. 325. See Hey v. Cat- 
low, 8 W.C.C. 100, 103 (refusing, un- 
der the act of 1897, to make a reduc- 
tion on the ground that the workman 
is receiving a weekly payment from 
a trade society to which he belongs 
where “all that has happened is that 
the workman has provided by his own 
payments against the loss of half his 
wages which he must otherwise incur 
through the accident’). 


[a] Poor relief.—Gilroy v. Mack- 
ie, 2 B.W.C.C. 269, 46 Sc.L.Rep. 325. 


93. Jackson v. Berlin Const. Co., 
105 A. 326, 98 Conn. 155; Nickerson’s 
Case, 133 A. 161, 125 Me. 285; Sea 
Gull Specialty Co. v. Snyder, 134 A, 
133, 151,Md. 78; In re Nichols, 104 
N.E. 566, 217 Mass. 8, Ann.Cas.1915C, 
862 and note. See Proops vy. Twohey 
Bros., 240 BP. 277, 280, 29 Ariz. 164 
(‘the employer could not reduce his 
liability for this sum _ [statutory 
amount due the personal.representa- 
tive of the deceased for the benefit 


; 


of the widow and children] by show- 
ing that he had made payments to the 
deceased, for these constituted the 
latter’s compensation for the loss he 
sustained and the amount thereof was 
the same whether he had dependents 
or not’); Ogden City v. Industrial 
Commission of Utah, 193 P. 857, 57 
Utah 221 (where an award dates from 
the death of the employee and not 
from the date of injury and payments 
to him were made wholly as salary 
and not as compensation, in making 
the award it was not proper to credit 
the employer with any amount paid 
the employee). 


94. See statutory provisions; 
cases infra this section. 


95.. Routh v. List & Weatherly 
Const.! Co. s257P) 721; 124 Kann 222; 
62 A.L.R. 150; Wisconsin, Milwaukee 
Coke & Gas Co. v. Industrial Com- 
mission, 151 N.W. 245, 160 Wis. 247. 
See Texas Employers’ Ins. Ass’n v. 
Morgan, (Tex.Commn.App.) 295 S.W. 
588 [aff (Civ.App.) 289 S.W. 75] (un- 
der a statute providing that, in case 
death occurs as a result of the em- 
ployee’s injury, the benefits paid shall 
be deducted from the maximum allow- 
ed for his death, if the amount receiv- 
ed by the employee from the employ- 
er, either by award or by voluntary 
agreement with the consent of the 
board, equals the maximum allowed 
his sete ae there can be no recoy- 
ery). 


[a] Amount of compromise settle- 
ment or lump sum payment deducted. 
—Routh v. List & Weatherly Const. 
Coes 257 PB. 721, 124 Kan, 222, 62 A.L.R. 
150. 


96. 


and 


Sinclair’s Case, ‘143 N.E. 330, 


248 Mass, 414. 


97. King v. Munising Paper Co., 
195 N.W. 812, 224 Mich. 691. See 
Curtis y, Slater Const. Co., 168 N.W. 
958, 960, 202 Mich. 673 (‘not being a 
party in interest to the proceeding 
by her husband during his lifetime, 
plaintiff's subsequent claim, or ‘new 
cause of action’ arising from his 
death, was not beneficially or detri- 
mentally affected through anything 
done by him in his proceeding, ex- 
cept a possible reduction of her claim 
by reason of payments actually made 
to him?’); 


[a] Deduction of maximum com- 
pensation until death.— Where an em- 
ployer continued to pay the employee 
full wages after the accident for most 
of the period until his death, although 
he worked only intermittently, and, 
making due allowance for wages ac- 
tually earned and medical attendance, 
Such wages represented an amount far 
in excess of the maximum which the 
employer was subject to under the 
compensation act, an award to de- 
pendents of the maximum compensa- 
tion for death should be subject to the 
deduction of the maximum compen- 
sation payable from the time of the 
accident until death. King v. Muni- 
sing Paper Co,, 195 N.W. 812, 224 
Mich. 691. 


98. Duration and termination of 
period of compensation for death gen- 
erally see supra § 578. 


99. Shaftic v. Commonwealth Coal 
eee Co., 161 A. 773, 106 Pa.Super. 


Commutation of payments generally 
see infra § 603. 
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period and that of each surviving child shall con- 
tinue beyond such period until it reaches a certain 
age, under a provision that the period during which 
compensation shall be paid the dependents shall be 
reduced by the period during which compensation 
was paid to the employee, the period of compensa- 
tion*of such child is unaffected and continues beyond 
such reduced period until it reaches the statutory 
age.t Where the statute provides that, in the event 
of the death of the employee, payment shall be made 
to his widow for a specified number of weeks from 
the date of the injury, the time during which the 
employee resumed work after the injury should not 
be deducted.? . 


[§ 593] (2) Manner of Deduction. The deduc- 
tion under the act of the amount of compensation 
paid the employee does not contemplate that, in 
fixing the period of compensation due a dependent, 
there should be deducted the number of weeks for 
which the employee was paid compensation at a 
less rate per week than is due the dependent, but 
the period of compensation to which such depend- 
ent would be entitled if there had been no such 
payments should be reduced by the number of weeks 
found by dividing the aggregate amount paid the em- 
ployee by the amount of weekly compensation due 
the dependent.? Under a statute providing that in 
ease of death after a period of incapacity, for which 
compensation has been paid, the period of incapac- 
ity shall be deducted from the total period of com- 
pensation and the benefits paid thereunder from the 
maximum allowed for the death, two methods for 
arriving at the amount of compensation are pro- 
yided: one to deduct the period of incapacity from 
the total period of compensation, and the other to 
deduct the benefits paid from the maximum allowed 
for death;* accordingly, where a lump sum settle- 
ment has been made to the injured employee for his 
ineapacity, although the total period for which com- 
pensation is provided for in the latter case exceeds 
the total period for which death benefits are al- 
lowed, the amount, if any, to which a dependent is 
entitled is arrived at by deducting the benefits paid 


1. Nupp v. Estep Bros. Coal Min-, 91 Pa.Super. 64. 


ing Co., 116 A. 391, 272 Pa. 159. 


2. In re Cripp, 104 N.E. 565, 216 
Mass. 586, Ann.Cas.1915B, 828. 


3. Paramount Coal Co. v. Williams, 


supra. 
[a] 
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9. Di Lorenzo v. Carnegie Steel Co., 


Thus (1) a method of calcu- 
lation that charges against the peri- 


[§§ 592-595 


from the maximum allowed for the death.® 


[§ 594] b. Payments to Dependents or Represent- 
atives. Where, under the act, payment is made to 
a widow for herself and children,® and such pay- 
ments are commuted into a lump sum,’ the amount 
commuted on account of the children should be 
eredited against the amount still payable to them,® 
but no more than the amount so commuted, irrespec- 
tive of the advantage accruing to widow and chil- 
dren respectively. Where the administrative board 
erroneously pays the compensation due certain mi- 
nors to their mother in a lump sum, credit should be 
given for the periodical payments, otherwise due, 
during the time the minors were eared for by their 
mother.1° A deduction of paymentS made to or for 
dependents under certain invalid ‘agreements has 
been authorized,!1 for example, a payment under a 
void settlement,!? including that part paid to the 
lawyers of the dependent for effecting it,** a pay- 
ment to the foreign guardians of nonresident wards, 
if shown by competent evidence to have been ac- 
tually used for such wards and if approved as a 
voluntary payment by the administrative board.*4 


“Under a provision that the due payment of death 


benefits to dependents shall discharge all compensa- 
tion to that extent until notice of a claim on the 
part of another dependent is given, in an award to 
a dependent, whose rights have changed since the 
original award, the employer is entitled to credit 
for payments made to another dependent under the 
original award and of whose changed status the 
employer had no notice.?® 


[§ 595] c. Medical, Surgical, and sHospital Ex- 
penses; Funeral and Other Expenses.1® Under a 
provision that any compensation payments, other 
than necessary medical, surgical, and hospital. fees, 
shall be deducted from the compensation payable 
for the death of the employee, where the employer's 
liability for medical, surgical, and hospital fees is 
limited to a certain amount, the employer is not 
entitled to the deduction of necessary payments for 
such purposes above such amount, although made 
with the knowledge, or at the request of, the de- 


tage accruing to widow and children 
respectively, unless specifically so di- 
rected in the order, and then only to 
the amount payable under the stat- 
ute for their respective accounts’). 


10. Davis v. Industrial Accident 


108 So. 7, 214 Ala. 394. 


4. Oilmen’s Reciprocal Ass’n_ Vv. 
Coe, (Tex.Civ.App.) 29 S.W.(2d) 430; 
Oilmen’s Reciprocal Ass'n v. Coe, 
(Tex.Civ.App.) 6 S.W.(2d) 1046. 


Construction of “and” as “or” gen- 
erally see Statutes § 584. 


5. Oilmen’s Reciprocal Ass’n_ v. 
Coe, (Tex.Civ.App.) 29 S.W.(2d) 430; 
Oilmen’s Reciprocal Ass’n v. Coe, 
(Tex.Civ.App.) 6 S.W.(2d) 1046. 


Commutation of payments generally 
see infra § 603 et seq. 

6. Payment and enforcement of 
award generally see infra §§ 1351- 
1380. 

7, Commutation of periodical pay- 
ments generally see infra §§ 603-626. 


8. Di Lorenzo v. Carnegie Steel Co., 


odical compensation of children ac- 
cruing after their mother’s remar- 
riage the entire amount paid the wid- 
ow and guardian, representing the 
children, under an agreement for par- 
tial commutation is incorrect. Di Lo- 
renzo v. Carnegie Steel Co., 91 Pa. 
Super. 64, 69, 70. (2) A method of 
calculation that charges against the 
periodical payment of children two 
thirds of the commuted payment, 
which is more than the amount paid 
the widow on account of the children, 
is incorrect. Di Lorenzo v. Carnegie 
Steel Co., supra (where payments 
were commuted to pay off a mortgage 
on their home, title to which was 
vested in the widow, one third, and in 
the children, two thirds, ‘‘the fact that 
of the principal sum thus commuted, 
two thirds was applied for the bene- 
fit of the children,is . . . imma- 
terial. The proportion chargeable to 
each is not dependent on the advan- 


Board, 15 P.(2d) 919, 92 Mont. 503. 
11.- See cases infra notes 12-15, 


12. Billiter & Wiley v. Hatfield, 40 
S.W.(2d) 326, 239 Ky. 816. 


13. Billiter & Wiley v. Hatfield, su- 
pra. 


14. In re Bones, 280 P. 223, 48 Ida- 
ho 85, 


15. Colorado Fuel & Iron Co. v. 
Industrial Commission, 220°P. 498, 74 
Colo. 228. 


[a] Payments tosmother who had 
remarried credited against payments 
due minor son.—Colorado Fuel & Iron 
Co. v. Industrial Commission, 220 P. 
498, 74 Colo. 228. 


16. Medical, surgical, hospital, and 
tre pon pouges generally see supra 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 595-598] 


pendent, in the absence of an agreement that such 
payments should be regarded as part of the com- 
pensation.17 Voluntary payments for funeral ex- 
penses, above the statutory liability, and for freight, 
paid as a gratuity without the consent of any de- 
pendent, have not been approved as a proper dedue- 
tion under a provision relative to the deduction of 
voluntary payments.1§ 


[§ 596] d. Effect of Payments from Other Sourc- 
es'°—(1) Benefits from Beneficial Association. De- 
duction should not be made from the amount award- 
ed the dependents of a deceased municipal employee 
by reason of an amount received by them from an 
association of municipal employees out of a fund 
made up in large part of contributions from mem- 
bers, of which the employee had been one.?° 


[§ 597] (2) Inheritance from Employee’s Estate. 
In determining compensation it is held immaterial 
whether claimant inherited anything from the es- 
tate of the employee.”1- 


[§ 598] E. Injuries Involving Misconduct—1l. Of 
Employer—a. In General. Under certain of the acts 
there is no provision awarding more compensation to 
an employee injured through the willful or gross 
negligence of his employer than that allowed him 
in the case of any other accidental injury;?? under 
other acts, however, the compensation of an injured 


17. Crescent Coal Co. v. Industrial 
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employee, or of his dependents, is increased accord- 
ing to a specified percentage where the injury is due 
to the serious and willful misconduct of the em- 
ployer.2* To constitute such misconduct the employ- 
er’s conduct must have been quasi criminal and not 
simply grossly negligent:24 “serious misconduct,” 
within the meaning of such statute, is conduct which 
the employer either knew, or ought to have known, 
to be likely to jeopardize the safety of his em- 
ployee;?®° and that it is “willful” may be shown 
by a reckless disregard for the safety of the employee 
and a willingness to inflict the injury complained 
of?*—actual knowledge of the danger is not neces- 
sary.27 What would amount to no more than sim- 
ple negligence in one case may well be “serious and 
willful misconduct” in another: in the final analysis, 
the cireumstances of the particular case, as presented 
by the evidence, will determine whether or not the 
act, or omission to act, of the employer was “serious 
and willful misconduct.” 7§ 


Misconduct of officer or agent. Where the employ- 
er is a corporation, under a statute providing for 
additional compensation if the employee is injured 
by the serious and willful misconduct of “an exee- 
utive or managing officer,” by such expression is 
meant a person in the corporation’s employ, either 
elected or appointed, who is invested with the gen- 
eral conduct and control of the business of the cor- 


[b] Circumstances held insuffi- 


Commission, 121 N.E. 171, 286 Ill. 102. 


[a] Reasons for rule—‘‘A pay- 
ment made voluntarily or upon re- 
quest must be regarded as having 
been made gratuitously, or in the ex- 
pectation of saving the life of the 
employee or reducing his disability, 
and reducing the total compensation 
for which the employer would eventu- 
ally be liable.” Crescent Coal Co. v. 
Industrial Commission, 121 N.E. 171, 
172, 286.111, 102. 


18. Selser v. Bragmans Bluff Lum- 
ber Co., (La.App.) 146 So. 690. 


19. Recovery against third person 
wrongdoer see infra § 681. 


20. State v. St. Louis County Dist. 
Ct., 158 N.W. 791, 134 Minn. 28, Ann. 
Cas.1918B 635. 


21. State v. Beltrami County Dist. 
Ct., 154. N.W. 509, 131 Minn. 27; Pryce 
v. Penrikyber Nav. Colliery Co., 
EL9O2ZIe1 IB. 2245 4 W5C3Ci 1b: 


[a] Reason for rule.—‘‘There is 
some suggestion that since the record 
shows that claimant is an ‘heir at 
law’ of her son, she must have in- 
herited from him at least an interest 
in the little farm, and that his death 
was not the loss to her of this part 
of her support. . . . The adoption of 
the rule contended for would in effect 
require the court, in administering 
the compensation law, to conduct an 
investigation to determine whether 
the loss by a dependent mother of her 
son may be turned to her financial 
benefit, then weigh that _ benefit 
against the benefit she was receiving 
from her son while he lived, then 
strike a balance, and award compen- 
sation only in cases where the value 
of the inheritance from the deceased 
is less in dollars and cents than the 
value of the support received from 
the living. This is precisely what the 
compensation act was calculated to 


tion act was to make the amount to 
be recovered in case of accident a 
certain fixed sum, and, by thus fix- 
ing an arbitrary standard, to avoid 
the necessity .of embarking on a 
troublesome inquiry as to the dam- 
ages actually sustained.” State v. 
Beltrami County Dist. Ct., 154 N.W. 
509, 181 Minn. 27, 29. 


22. Navracel v. Cudahy Packing 
Co., 191 N.W. 659, 193 N.W. 768, 109 
Neb. 506. 


23. See statutory provisions; and 
eases infra this section and §§ 599-— 
601. But see Zehner v. Mader, 97 So. 
34, 158 La. 1042 [foll Kagle v. Tudor, 
3 La.App. 435] (holding provision as 
to double compensation unconstitu- 
tional because of unconstitutionality 
of related provision). Constitution- 
ality and validity of statutes general- 
ly see supra §§ 17-44. 


24. Durgin’s Case, 146 N.E. 694, 
251 Mass. 427, 430; Randolph’s Case, 
141 N.E. 865, 247 Mass. 245; Beckles’ 
Case, 119 N.E. 653, 230 Mass. 272; 
Riley v. Standard Acc. Ins. Co., 116 
N.E. 259, 260, 227 Mass. 55; In re 
Burns, 105 N.E. 601, 218 Mass. 8, 10, 
Ann.Cas.1916A 787 and note. 


“Serious and wilful misconduct is 
much more than mere negligence, or 
even than gross or culpable negli- 
gence. It involves conduct of a quasi 
criminal nature, the intentional doing 
of something either with the knowl- 
edge that it is likely to result in seri- 
ous injury or with a wanton and reck- 
less disregard of its probable conse- 
quences.’’ In re Burns, supra [quot 
and appr Durgin’s Case, supra; Ran- 
dolph’s Case, supra; Beckles’ Case, 
supra; Riley v. Standard Acc. Ins. 
Co., supra]. 


[a] Circumstances held sufficient 
to constitute “serious and willful mis- 
conduct.”’—Randolph’s Case, 141 N.E. 
865, 247 Mass. 245. 


cient to constitute “serious and will- 
ful misconduct.”—Durgin’s Case, 146 
N.E. 694, 251 Mass. 427; Beckles’ 
Case, 119 N.E. 653, 230 Mass: 272; 
Riley v. Standard Acc. Ins. Co., 116 
N.E. 259, 227 Mass. 55. 


25. E. Clemens Horst Co. v. Indus- 
trial Ace. Commission of California, 
193 P. 105, 184 Cal. 180, 16 A.L.R. 611 
[quot and appr Gordon v. Industrial 
Accident Commission of California, 
249 P. 849, 199 Cal. 420, 424, 58 A.L.R. 
1374; Ethel D. Co. v. Industrial Ac- 
cident Commission of California, (Cal. 
App.) 21 P.(2d) 601, 602]; Summers 
v. Industrial Accident Commission, 
(Cal.App.) 24 P.(2d) 366; Clarke v. 
Industrial Accident Commission, 262 
BP. 471, 87 Cal.App. 766. 


[a] Circumstances held sufficient 
to constitute “serious misconduct.”— 
Gordon y. Industrial Accident Com- 
mission of California, 249 P. 849, 199 
Cal. 420, 58 A.L.R. 1874; E. Clemens 
Horst Co: v. Industrial Accident Com- 
mission of California, 193 P. 105, 184 
Cale ats 05) 16) CAR ods 


“Serious misconduct” defined gen- 
erally see Serious 57 C.J. p 271 text 
and note 61 


26. Clarke v. Industrial Accident 
Gorm SOR: 262 P. 471, 87 Cal.App. 


“Willful” defined generally see 68 
C.J: p 266. Y, ® 


27. EH. Clemens Horst Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia,, 193 (Pi 0105,,-1'84\"Cal180..16 
A.L.R. 611 [quot and appr Ethel D. 
Co. v. Industrial Accident Commission 
of California, (Cal.App.) 21 P.(2da) 
601, 603]; Summers v. Industrial Ac- 
cident Commission, (Cal.App.) 24 P. 
(2d) 366. 


_28. Ethel D. Co. v. Industrial Ac- 
cident Commission of California, (Cal. 
App.) 21 P.(2d) 601. 
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poration at a particular place;*® 


other.*+ 


a foreman.*? 
the statute provides for increased 


29. HH. Clemens Horst Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 193 P. 105, 184 Cal. 180, 16 
A.L.R. 611. 


[a] “Officer” is not used “in its 
technical, legal sense [in such Sstat- 
ute] as one who has been elected, or 
whose office is provided for by the 
articles of incorporation, or the by- 
laws.” E. Clemens, Horst Co. v. In- 
dustrial Acc. Commission of Califor- 
nia; 193° P. 105, 184 Cal. 180, 190, 16 
A.L.R. 611. “Officer of corporation” 
defined generally see 46 C.J. p 909. 


30. First Nat. Pictures v. Indus- 
trial Accident Commission of Cali- 
fornia, 262 P. 38, 87 Cal.App. 537. 


31. Church of Jesus Christ of 
Latter Day Saints v. Industrial Ac- 
cident Commission of California, 260 
P. 578, 86 Cal.App. 182. 


32. Green v. Industrial Accident 
Commission of California, 19 P.(2d) 
1029, 130 Cal.App. 337. 


33. Gordon v. Industrial Accident 
Commission of California, 249 P. 849, 
199 Cal. 420, 58 A.L.R. 13874 [mod 
(App.) 249 P. 844]. 


[a] “Managing agent,” as distin- 
guished from “special agent,” simi- 
lar.—Gordon v. Industrial Accident 
Commission of California, 249 P. 849, 


199 Cal. 420, 58 A.L.R. 1374 [mod 
(App.) 249 P. 844]. “Managing 
agent” defined see Manage 38 C.J. 


p 521 text and notes 25-37. “Special 
agent” defined see Agency § 16. 


{b] “General superintendent” dis- 
tinguished.—Gordon v. Industrial Ac- 
cident Commission of California, 249 
P. 849, 199 Cal. 420, 58 A.L.R. 1374 
[mod (App.) 249 P. 844]. “Superin- 
tendent” defined see 60 C.J. p 1153; 
Master and Servant § 767. 


[ce] Illustration.—One who was in 
full charge and control of the work of 
excavating gravel out of a pit and 
who alone gave orders to the work- 
men which resulted in the accident, 
although subject to the orders of the 
general superintendent in charge of 
production, who in turn was subject 
to the orders of a partner, was a 
“managing representative” within the 
terms of the statute. Gordon v. In- 
dustrial Accident Commission of Cali- 
fornia, 249 P. 849, 199 Cal. 420, 58 A. 
L.R. 1374 [mod (App.) 249 P. 844]. 


34. Green v. Industrial Accident 
Commission of California, 19 P.(2d) 
1029, 130 Cal.App. 337. 


[a] “Assistant foreman” did not 
indicate a person within a provision 
providing that a corporate employer 
is liable for increased compensation 
for the serious and willful miscon- 
duct of an “executive or managing 
officer or general superintendent.” 


the term “man- 
aging officer” includes the foreman of a depart- 
ment.?° Under a provision for the increase of com- 
pensation in the case of serious and willful miscon- 
duct on the part of a corporation’s “general super- 
intendent,” the term includes one who is in control 
and charge of the men engaged in certain work, 
although subject to the advice and direction of an- 
The expression “executive or managing 
officer or general superintendent,” as used in such 
a provision relative to the conduct of an agent of 
the corporation, has been held not to include one 
whose duties are merely those of an assistant to 
In the case of a partnership, where 
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compensation if 


Green v. Industrial Accident Commis- 
sion of California, (Cal.App.) 19 P. 
(2d) 1029. 


35. See statutory provisions; and 
eases infra this section. 


[a] Reason for statutory excep- 
tion —‘“‘The law on compensation to 
workmen, which legislators intro- 
duced after they had realized that 
‘le moule du contrat de louage d’ouv- 
rage avait étéa@ jamais brisé par 
V’établissement du machinisme dans 
Vindustrie du pays,’ went to establish 
a compensation not complete, but par- 
tial; that is to say, fixed, in favour 
of the workman who has been the vic- 
tim of an accident causing him dam- 
age due to the excusable fault of his 
employer; but the new law did not 
and could not deprive the workman 
of the full and complete compensation 
to which he is entitled in virtue of 
the natural law from his employer 
guilty of inexcusable fault.” Poirier 
v. LeGrand, 22 Que.Q.B. 193, 9 Dom. 
L.R. 269, 271, 19 Rev.Leg. 266. 


[b] Reason for requirement that 
fault be “inexcusable.”’—‘‘By virtue 
of the common law, there is responsi- 
bility even in the case of a light fault; 
but this rule does not apply in the 
case of accidents under the Act. The 
Act grants a remedy to the employees 
against the employer, even in the ab- 
sence of fault being proved; but, as 
a compensation, the indemnity is fixed 
at an amount lower than the real dam- 
age suffered. It is only in the case of 
an inexcusable fault that the amount 
of that indemnity can be increased. 
If the doctrine was necessarily that 
any fault of the employer entitles the 
victim to an increase in the indem- 
nity, the law would be unjust to the 
employer. He would be responsible 
for a reduced indemnity in the case 
of absence of fault on his part, and 
to the whole indemnity in the case 
of fault. This certainly is not what 
the legislature intends. The Act is 
a compromise; that is, if the indem- 
nity falls on the employer in almost 
every case it does not amount to the 
total of the prejudice caused, and 
therein lies the compensation granted 
to him by the Act for the responsibil- 
ity imposed upon him, even when 
there is no proof of fault on his 
part).” Dougan v. Auer Incandescent 
Light Mfg. Co., 24 Que.K.B. 188, 25 
Dom.L.R. 429, 430. See Lennon v. 
Montreal Transportation Co., 53. Que. 
Super. 239, 244 (per Archibald, Acting 
O'S. “the law. . did not intend to 
consider ordinary fault as inexcus- 
able, although by proper forethought 
and attention, it might have been 
eliminated. It is really those volun- 
tary acts which are done with a 
knowledge of the danger and a care- 
lessness for result which are consid- 
ered inexcusable within the meaning 
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the injury is caused by the serious and willful mis- 
conduct of the “managing representative” of a part- 
ner, or “a general superintendent,” the former ex- 
pression means one who has general discretionary 
powers of direction and control—one who may di- 
rect, control, conduct, or carry on his employer's 
business or any part or branch of it.** 
although not conclusive, may be helpful in deter- 
mining whether or not an agent is within the terms 
of the statute.** 


Mere titles, 


In Quebec, where, if the accident is due to the 
“inexcusable fault” of the employer, the court may, 
under the statute, increase the compensation of the 
employee,?®> whether or not an accident was caused 


~ 
of the Workmen’s Compensation 
Act’). ‘s 


[c] Origin of expression “inexcus- 
able fault..—‘The phrase ‘inexcus- 
able fault’ is derived from the French 
Workmen’s Compensation Act. In a 
sense, every fault is inexcusable from 
the very fact that it is a fault. But 
the Legislature means here a fault of 
exceptional gravity, something even 
more than grievous fault. It has even 
been said that it is analogous to crim- 
inal intention (Dalloz, Repertoire 
Pratique, verbo Accidents du Travail, 
No. 226), and in the course of discus- 
sion of the bill in the French senate 
this phrase was suggested as express- 
ing the idea of the Legislature that 
the fault in question must be of such 
gravity as to be inexcusable. In fact, 
inexcusable fault is generally taken 
to mean a fault more nearly resem- 
bling fraud than grievous fault 
(Beaudry-Lacantinerie, ouage No. 
2270). It is well to remember the 
origin of this expression in seeking: 
to determine if the employer or the 
workman has been guilty of inex- 
cusable fault in any particular case.” 
Per Mignault, J., in Belanger v. Ca- 
nadian Consolidated Rubber Co., 63 
Can.S.C. 384, 66 Dom.L.R. 83, 89 [aft 
82 Que.K.B. 44, 219]. 


[d] Necessary elements of “inex- 
cusable fault” (1) are three: First, 
the will to do or not to do; second, 
knowledge of the danger which might 
result from the act or ommssion; 
third, absence of any justifying or 
explanatory cause. Belanger v. Ca- 
nadian Consolidated Rubber Co., 63 
Can.S.C. 384,66 Dom.L.R. 83, 89 [aff 
32 Que.K.B. 44, 219] (per Mignault, 
J.); Dougan vy. Auer Incandescent 
Light Mfg. Co., 24 Que.K.B. 188, 25 
Dom.L.R. 429 (both accepting: ele- 
ments suggested by M. Sachet in, 2 
Accidents du Travail, 6th ed, No. 
1439); Poirier v. LeGrand, 22 Que. 
Q.B. 193, 9 Dom.L.R. 269, 19 Rev.Leg. 
266. See Smith v. J. R. Weir, Limit- 
ed, 53 Que.Super. 51, 53 (per Mr. Jus- 
tice Archibald, Acting C. J., “as far 
as I can reconcile the views as to 
inexcusable fault, it seems to me that 
such fault must contain as an ele- 
ment some voluntary act on the part. 
of the person guilty which is likely 
to produce injury or death, that is to 
say, an act which would be sufficient 
at criminal law to constitute implied’ 
malice’); Archambault v. Labelle, 
46 Que.Super. 387 (holding that one 
of the characteristics of an “inex- 
cusable fault” is t knowledge of 
danger, and consists in culpable and 
intentional negligence, and a care- 
lessness of the safety of the work- 
man, and that “inexcusable fault” 
cannot be pleaded in the case of an 
error of judgment or a wrong move- 
ment due to ignorance of immediate 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by an “inexcusable fault” must be determined by 
the facts of each case.3* The “inexcusable fault” 
of another employee in the performance of the work 
in which he is employed is imputable to the employer 
of the injured employee.*7 The “inexcusable fault” 
of the employer includes not only the employer’s 
personal fault but also that of such other persons, 
acting within the.scope of their authority, whom 
such employer may have substituted, for his own 
purposes, in the performance of his work.*® The ap- 
plication of the rule is not limited to persons in- 
trusted with the management, but extends to the 
‘“nexcusable fault” of any agent.2® Where two 
employers conduct their operations jointly, and an 
accident to the employee of one is due to the “in- 
excusable fault” of an employee of the other, an 
increased indemnity is not allowable.*° 


[§ 599] b. Particular Instances of Misconduct— 
(1) Failure To Comply with Safety Statute or Order. 
Where compensation is increased according to a 
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specified percentage if the injury is due to the seri- 
ous and willful misconduct of the employer, the 
violation of certain statutory provisions for the 
safety of employees,*t for example, the failure to 
furnish safety lines in the use of scaffolding,*? or 
the violation of certain safety orders of the admin- 
istrative board,*? for example, the failure to furnish 
secure handholds,** or to guard shafting,*® has been 
held, under the circumstances, to justify the award 
of additional compensation because the employer 
was guilty of serious and willful misconduct. The 
mere failure of an employer to comply literally with 
the requirement of a safety order of the adminis- 
trative board will not, as a rule, of itself justify a 
finding that the employer is guilty of “serious and 
willful misconduct.” *#® An employer is not guilty 
of “serious and willful misconduct,” making him 
lable for the payment of additional compensation, 
for violating a safety order which there is no eyi- 
dence to show he had any knowledge of.#7 Under 


danger). (2) “I shall explain each 
one of these by an example:—A scaf- 
folding breaks down owing to a worn- 
out cable; the employer is ignorant 
of the fact that this cable is worn 
out; there is no will to do or not to 
do. In the second place, the heir of 
a manufacturer, who, before his fa- 
ther’s death was not employed in the 
factory and was ignorant of all the 
risks attendant upon the operation 
therefrom, cannot be deemed to know 
the dangers which may result there- 
from. In the third place, the guard 
designed for the protection of round- 
saws or other machinery may require 
a form of construction not free from 
danger, provided always that the ne- 
cessity of cutting or sawing the wood 
with this piece of machinery requires 
it to be thus specially built in such 
fashion or form. ... Thus where 
an employer omits knowingly to have 
a dangerous machine protected with 
some covering, which covering or pro- 
tection would in no way interfere 
with the proper running of the ma- 
chine, he is inexcusably guilty.” Per 
Gervais, J., in Poirier v. LeGrand, 22 
Que.Q.B. 193, 9 Dom.L.R. 269, 271, 272, 
19 Rev.Leg. 266. 


[e] Optation necessary.—If plain- 
tiff in an action for damages alleges 
that the accident was caused by rea- 
son of his work and by the “‘inexcus- 
able fault” of defendant, and prays 
that the latter be condemned to pay 
him an annual rent under the Work- 
men’s Compensation Act, or, in de- 
fault of its applicability, to pay him 
the sum of ten thousand dollars, he 
must, on a dilatory motion, optate be- 
tween the two rights of action set 
forth in his declaration. Lesage v. 
Henderson, 15 Que.Pr. 328. 


36. Belanger v. Canadian Consoli- 
dated Rubber Co., 63 Can.S.C. 384, 66 
Thom.L.R. 83 [aff 32 Que.K.B. 44, 219]; 
Montreal Tramways Co. v. Savignac, 
[1920] A.C. 408 [aff 27 Que.K.B. 246]. 


“Tt is unnecessary, and perhaps un- 
desirable, to attempt a definition of 
the expression ‘inexcusable fault.’ 
Each case must be judged on its own 
facts.” Per Viscount Cave in Mon- 
treal Tramways Co. v. Savignac, su- 
pra. 


[a] “Inexcusable,” in the statuto- 
ry phrase “inexcusable fault,” is not 
a juridical term of art or a word to 
which any special technical signifi- 
cance can attach; it must, therefore, 
be applied in its ordinary sense as 
determined by the common usage, and 
each case judged from its-own facts. 


‘ 


Dufresne Constr. Co. v. Morin, [1931] 
2 Dom.L.R. 172. 


[b] Circumstances held sufficient 
to constitute “inexcusable fault.’’— 
(1) Generally. City of Sherbrooke v. 
Cinqg-Mars, 35 Que.K.B. 218; Poirier 
v. LeGrand, 22 Que.Q.B. 193, 9 Dom. 
L.R. 269, 19 Rev.Leg. 266; Houle v. 
Asbestos & Asbestic Co., 42 Que.Su- 
per. 176, 3 Dom.L.R. 466. (2) Em- 
ployment of minor. Vanier v. Bou- 
thillier, 54 Que.Super. 407; Morrow v. 
Hinphy, 51 Que.Super. 137; Indus- 
trial Specialty Mfg. Co. v. Fournier, 
35 Que.K.B. 242. Injury to minor 
generally as warranting increase in 
compensation see infra § 600. (3) Un- 
necessarily and knowingly to expose a 
workman to certain risks peculiar to 
the industry without putting him in 
possession of the knowledge that 
would enable him to take effectual 
prophylactic measures is a fault 
without excuse. Dufresne Constr. Co. 
v. Morin, (Can.) [1931] 2 Dom.L.R. 
172 (“caisson disease’’). 


[c] Circumstances held insuffi- 
cient to constitute “inexcusable 
fault.”—Belanger v. Canadian Con- 
solidated Rubber Co., 63 Can.S.C. 384, 
66 Dom.L.R. 83 [aff 82 Que.K.B. 44, 
219]; Dougan vy. Auer Incandescent 
Light Mfg. Co., 24 Que.K.B. 183, 25 
Dom.L.R. 429; Lennon v. Montreal 
Transportation Co., 53 Que.Super. 239; 
Smith v. J. R. Weir, 53 Que.Super. 51; 
Canadian Car & Foundry Co. v. Bor- 
den, 34 Que.KiB. 390, 29 Rev. de Jur. 
3043. C. PR Con we eierrart. 2 cau e. 
K.B. 334; Rubber Regenerating Co. 
v. Manchuk, 27 Que.K.B. 129; Belgo- 
Canadian Pulp & Paper Co. v. Millette, 
27 Que.K.B. 11. 


387. Montreal. Tramways Co. v. 
Savignac, [1920] A.C. 408 [aff 27 Que. 
K.B. 246]; Dufresne Constr. Co. v. 
Morin, (Can.) [1931] 2 Dom.L.R. 172; 
Poulin wo GeTiR. (Co; 27 Que.K.B. 
141, 37 Dom.L.R. 792. But see Poirier 
v. LeGrand, 22 Que.Q.B. 193, 9 Dom. 
L.R. 269, 19 Rev.Leg. 266 (the inex- 
eusable fault of a coemployee would 
only be an excusable fault on the part 
of the employer if the latter by en- 
gaging the particular employee in 
question had not become a participant 
of his inexcusable fault). 


[a] Reason for rule.—‘It is plain 
that the words ‘the employer’ [as 
used in the statute] cannot be 
confined to the employer personally; 
for in that case a company, which can 
only act through its agents, would es- 
cape altogether from the effects of the 
article.”’ Montreal Tramways Co. v. 


Savignac, [1920] A.C. 408 [aff 27 Que. 
K.B. 246]. 


38. Houle v. Asbestos & Asbestic 
Co., 42 Que.Super. 176, 3 Dom.L.R. 466. 


[a]. “Inexcusable fault” of super- 
intendent included.—Archambault v. 
Labelle, 46 Que.Super, 387. 


39. Montreal Tramways Co. v. 
Savignac, [1920] A.C. 408 [aff 27 Que. 
K.B. 246]; Poulin v. Grand Trunk 
Bae: 27 Que.K.B. 141, 37 Dom.L.R. 


40. G.T.R. v. Beauchemin, 29 Que, 
Neeley WB 


41. See infra text and note 42. 


42. Knowles v. Industrial Accident 
Commission, 260 P. 1108, 86 Cal.App. 
620 (it was the duty of the employer 
to comply with provisions for the fur- 
nishing of safety lines to tie all 
hooks and hangers back to the roof 
of the building and to hang from the 
roof, violation of which was a crimi- 
nal offense, irrespective of the fact 
that ‘he was unfamiliar with the 
faulty construction of the fire wall to 
which the scaffold was attached, nor 
had he the right to conclude that 
these safety devices were unneces- 
sary because of the character of scaf- 
folding employed). 


43. See infra text and notes 44, 45, 


44. Ethel D. Co. v. Industrial Ac- 
cident Commission of California, (Cal. 
App.) 21 P.(2d) 601, 603 (‘in the in- 
stant case the continued presence up- 
on and about the derrick of so slip- 
pery a substance as crude oil would 
seem to point unmistakably to the 
necessity of strict compliance with 


-|the provisions of the commission’s 


Safety Order 1618 and to suggest to 
the person in charge of the oil well 
that a ladder utilized by workmen 
should be provided with secure hand- 
holds rather than with such make- 
shift supports as the end of a bolt 
or an upright post supporting a rail- 
ing’’). 

45. E. Clemens Horst Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 193 P. 105, 184 Cal. 180, 16 
ACTER 61d 


46. Ethel D. Co. v. Industrial Acci- 
dent Commission of California, (Cal. 
App.) 21 P.(2d) 601. 


47. Hoffman v. Department of In- 
dustrial Relations, Division of Indus- 
trial Accidents and Safety, 287 P. 974, 
209 Cal. 388, 68 A.L.R. 294. 
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an express constitutional provision for the payment 
of additional compensation on the failure of an em- 
ployer to comply with a specifie requirement for the 
protection of employees, enacted by the legislature 
or in the form of an order of the administrative 
board, the violation of certain statutory provisions 
for the safety of employees,*® relative, for example, 
to safety devices,*® or the maintenance of eleva- 
tors,°° or the violation of certain safety orders of 
the administrative board,®! relative, for example, 
to the strength of scaffolding,®? has been held to 
authorize the award of additional compensation.*? 
Before there can be the violation of a specific re- 
quirement, under such a provision, there must be 
the specific requirement ;°* and where a require- 
ment is definite as to the kind of work to be em- 
braced, the stated limitation of the requirement 
must be enforeed;®* it is not applicable to work of 
another kind.®* Where general orders of the ad- 
ministrative board enacted pursuant to a certain 
statute does not become effective until a certain pe- 
riod after publication, an alleged violation within 
such period of a general order cannot be made the 
basis for the assessment of additional compensa-~ 
tion under such constitutional provision.®* The 
payment of the additional award authorized by the 
provision is not conditional on the ability of the 
state to recoup its insurance fund by the amount of 
the additional award®® because of the solvency of 
the employer.°® Under an express statutory pro- 
vision that, where injury is caused by the willful 
failure of the employer to comply with a statute or 


48. See infra text and notes 49, 50. 


49. Swift & Co. v. See, 164 N.E. negligence; 
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part of the employer. 
is entitled to recover irrespective of 
he may recover a great- 
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lawful order of the administrative board, compen- 
sation, except in the ease of injury resulting in 
death, must be increased a certain percentage, neg- 
ligence alone, even gross negligence, is not sufficient 
to constitute a “willful failure” to comply with the 
requirements of the statute or order.°° Although 
an order of the board, providing a method for safe- 
guarding employees, is not followed, where the ev- 
idence fails to show a disregard of the safety of 
its employees or willingness to inflict injury on the 
part of the employer, there can be no recovery for 
additional compensation.*+ Under a statute, omit- 
ting the requirement that failure should be “will- 
ful,” expressly providing that, where injury is caused 
by the failure of the employer to.comply with a 
statute of the state or with a lawful order of the 
administrative board, compensation, for injury or 
death must be increased a certain percentage, in 
order to justify such increase it must appear that 
the injury was caused by the failure of the employer 
to comply with a statute or with a lawful order of 
the board;®? he is not subject to the increase in 
compensation for a condition which he did not create 


.and which he has no authority to correct;** the 


employer is subject to the increase only where he 
might properly be subjected to a forfeiture in a sep- 
arate action to recover it.6* Where a statute pro- 
vides that the employer shall furnish his employees 
a safe place of employment, a violation will subject 
the employer to the statutory increase of compen- 
sation, although he has violated no order of the ad- 
ministrative board;*® although under the statute 


The employee}] Commission, 217 N.W.*316, 194 Wis. 


610 [foll Madison Silo Co. vy. Indus- 
trial Commission, 221 N.W. 420, 197 


432, 30 Ohio App. 127. 
50. Swift & Co. v. See, supra. 
51. See infra text and note 52. 


52. A. A. Lane Const. Co. v. Indus- 
trial Commission, 180 N.E. 659, 41 
Ohio App. 169 (holding a require- 
ment of the industrial commission 
regulating the strength of scaffolding 
so as to provide a “factor of safety 
of four’ a specific requirement under 
the constitutional provision). 


53. Negligence as immaterial 
where failure to comply with specific 
lawful requirement see infra note 54. 


54, State v. Industrial Commis- 
sion of Ohio, 156 N.E. 605, 116 Ohio 
St. 509. 


55. State v. Industrial Commis- 
sion of Ohio, supra. 


56. State v. Industrial Commis- 
sion of Ohio, supra (holding a specific 
requirement of the industrial com- 
mission relative to excavations for 
building construction not applicable 
to the digging of ditches for public 
sewers). 


57. Clemmer & Johnson Co. v. In- 
dustrial Commission, 147 N.E. 518, 
112 Ohio St. 421. 


58. State v. Industrial Commis- 
sion of Ohio, 156 N.E. 107, 109, 116 
Ohio St. 45. 


59. State v. 
sion of Ohio, 


“This system [workmen’s compen- 
sation law] is not based upon the sol- 
vency or insolvency of the contribut- 
ing employer; nor is it based on the 
contingency of care or neglect on the 


Industrial Commis- 
supra. 


er compensation if his employer fails 
to comply with specific lawful re- 
quirements. The careful employer 
to-day may be careless to-morrow; 
and the solvent to-day become insol- 
vent to-morrow. If the employee of 
a contributing employer, or his de- 
pendents, cannot obtain an added 
award because of the insolvency of 
the employer, by parity of reasoning 
they should not obtain any compensa- 
tion, even original, if his employer 
becomes insolvent. In either case, 
the burden is levied upon the indus- 
tries of the state.’’ State v. Indus- 
trial Commission of Ohio, supra. 


60. Park Utah Mining Co. v. In- 
dustrial Commission, 220 P. 389, 62 
Utah 421, 425. 2 


“The term ‘willful,’ as employed in 
the section quoted, considered in con- 
nection with the other duties imposed 
upon the employer, implies some- 
thing in addition to mere negligence.” 


‘Park Utah Mining Co. v. Industrial 


Commission, supra. “Willful’ defin- 


ed generally see 68 C.J. p 266. 


61. Park Utah Mining Co. v. In- 
dustrial Commission, supra. 


[a] “Whether the method employ- 
ed was the best that could or should 
have been adopted is immaterial; 
put, in any event, it negatives any 
willful intent on the part of the su- 
perintendent, or the other officers of 
the company, to willfully do any act 
or omit to do any act with a reckless 
disregard for the safety of the em- 
ployees.” Park Utah Mining Co. vy. 
Industrial Commission, 220 P. 389, 
62 Utah 421, 425. 


62. Bentley Bros. v. Industrial 


Wis. 15]. 


[a] “Exposed to contact.”—The 
phrase, as used in an order of the 
industrial commission providing that 
all pulleys over a certain diameter 
which are “exposed to contact’? must 
be guarded, violation of which sub- 
jects the employer to liability for in- 
creased compensation, does not mean 
exposed to continuous or frequent 
contact, but to contact in the usual 
course of the operation of the plant 
without regard to the frequency or 
infrequency of the contact. Hau 
Claire Sand & Gravel Co. v. Indus- 
trial Commission of Wisconsin, 181 
N.W. 718, 178 Wis. 561. 


63. Fritschler v. Kopschinski, 245 
N.W. 669, 209 Wis. 588 (contractor 
constructing brick wall inclosing 
building held not liable for increased 
compensation for employee’s death 
because of electric wire running par- 
allel with building and violating safe- 
ty order of industrial commission). 


64. Fritschler v. Kopschinski, su- 
pra; Cream City Foundry Co. v. In- 
dustrial Commission, 206 N.W. 875, 
188 Wis. 648. 


Penalties generally see infra § 1485. 


65. Builders’ Mut. Casualty Co. v. 
Industrial Commission of Wisconsin, 
246 N.W. 313, 210 Wis. 311. 


- [a] Defective seaffold rope.— 
Where, in the prodéess of cleaning 
brick with acid, a rope of the scaf- 
fold breaks because of the acid 
splashed upon it, the employer is lia- 
ble for increased compensation, al- 
though the industrial commission has 
promulgated no specifications as to 
the protection of the rope; it was the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the place of employment must be reasonably safe in 
operation as well as at rest, the statute, as the basis 
for increased compensation under the compensation 
act, does not inelude a hazard which is the result of 
an accident in the ordinary operation of a plant.®® 
No award of additional compensation may be made 
for the violation of an order of the administrative 
board which is not a lawful order because beyond 
its power to make;*7? where the powers of the board, 
under the statute authorizing it, are to ascertain 
what safetv devices or safeguards will make various’ 
places of employment as free from danger as the 
employment or place of employment will reasonably 
permit and to require the installation of such safe- 
guards and devices, an order requiring a place of 
employment to be safe, omitting the question of 
reasonableness, is not a lawful order, violation of 
which by the employer requires the statutory in- 
crease of compensation, inasmuch as it is an attempt 
at legislation, beyond the powers of the board and 


duty of the employer under the ecir- 
cumstances to have the rope inspect- 
ed often enough, by means of a stand- 
ard test for the discovery of deteri- 
oration, to discover if any part may 
have become deteriorated because of 
the acid. Builders’ Mut. Casualty Co. 
v. Industrial Commission of Wiscon- 
sin, 246 N.W. 318, 210 Wis. 311. 


66. Northwestern Casualty & Sure- 
ty Co. v. Industrial Commission, 216 
N.W. 485, 194 Wis. 337. 


[a] Use of premises cccasioning 
temporary hazard.—An accident caus- 
ed by the failure to stop an engine 
while repairs were being made and 
not because of any fault in place or 
appliance is not caused by the fail- 
ure to comply with the statute rela- 
tive to a safe place of employment 
so as to subject the employer to the 
liability for increased compensation 
under the compensation act. North- 
western Casualty & Surety Co. v. In- 
dustrial Commission, 216 N.W. 485, 
194 Wis. 337. : 


67. Wenzel & Henoch Const. Co. v. 
Industrial Commission, 233 N.W. 777, 
202 Wis. 595; Saxe Operating Corpo- 
ration v. Industrial Commission of 
Wisconsin, 222 N.W. 781, 197 Wis. 552. 
See cases infra notes 68, 69 


68. Bentley Bros. v. Industrial 
Commission, 217 N.W. 316. 194 Wis. 
610 [foll Wenzel & Henoch Const. 
Co. v. Industrial Commission, 233 N. 
W. 777, 202 Wis. 595; Madison Silo 
Co. v. Industrial Commission, 221 N. 
W.. 420, 197 Wis... 15]. 


[aj Scatfold.—Madison Silo Co. v. 
Industrial Commission, 221 N.W. 420, 
197 Wis. 15; Bentley Bros. v. Indus- 
trial Commission, 217 N.W. 316, 194 
Wis. 610, 


[b] “Securely shored up.”—An 
order which does not require the in- 
stallation of safeguards or safety 
devices but broadly states that ex- 
cavations in sandy or wet soil, or any 
soil liable to cave'in, must be “se- 
curely shored up,” is beyond the pow- 
ers of the commission and unlawful. 
Wenzel & Henoch Const. Co. v. In- 
dustrial Commission, 233 N.W. 777, 
202 Wis. 595. 


69. Saxe Operating Corporation v. 
Industrial Commission of Wisconsin, 
222 N.W. 781, 197. Wis. 552. 


[a] Reason for rule.—‘If the com- 
mission may subject the employer in 
this case to the 15 per cent.. penalty 
by adopting the rule which prohibits 
this negligent starting of. the eleva- 


’ 


. 
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tor before the landing doors are clos- 
ed, it may adopt orders which will 
cover the entire field of want of ordi- 
nary care on the part of employees, 
and thereby subject employers to this 
penalty in every case where any em- 
ployee is injured through the negli- 
gence of a fellow employee. Such 
clearly was not the legislative intent. 
That intent was tq subject the em- 
ployer to the payment of compensa- 
tion in all cases which came within 
the statute, regardless of the ques- 
tion of whether the injury was caus- 
ed by want of ordinary care on the 
part of a fellow employee, and to 
impose this added compensation in 
the nature of a penalty where the 
employer has permitted his physical 
plant to be operated in such condi- 
tion that it fails to comply with any 
statute of this state or any lawful 
order of the Industrial Commission. 
In the case of a physical plant, the 
employer is chargeable with notice of 
the conditions that prevail in the 
plant which generally remain fixed 
and unchanging. But he cannot 
know in advance of the conditions 
which may be produced by the negli- 
gent or inadvertent acts of his em- 
ployees.’’ Saxe Operating Corpora- 
tion v. Industrial Commission of 
Wisconsin, 222 N.W. 781, 782, 197 
Wis.. 552. 


[b] “The phrase ‘other means or 
methods of protection’ must be con- 
strued in connection with the words 
‘safety devices’ and ‘safeguards,’ 
which, under familiar rules of stat- 
utory construction, limit the mean- 
ing of this phrase to means and meth- 
ods of protection which are in the 
nature of devices and guards.” Saxe 
Operating Corporation v. Industrial 
Commission of Wisconsin, 222 N.W. 
781, 782, 197 Wis. 552 [quot Bentley 
Brothers, Ine. v. Industrial Commis- 
sion, 217, N.W. 316, 317, 194 Wis. 610, 
614]. Construction of associated and 
general words generally see Statutes 
§§ 579-581. 


[c] Order held inapplicable.— 
Where an injury is caused by the neg- 
ligence of the operator in failing to 
close: the doors before he started the 
elevator, an order which requires all 
elevator doors to be equipped with 
self-locking devices, so that they can- 
not be opened from the outside with- 
out a key, does not warrant the award 
of additional compensation. Saxe 
Operating Corporation v. Industrial 
Commission of Wisconsin, 222 N.W. 
781, 197% Wis. 552. 


70. See cases infra notes. 71. 
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beyond the language of the statute requiring the 
place of employment to be as free from danger as 
the nature of the employment will reasonably per- 
mit.68 Such powers, limited to the adoption of safe- 
ty devices, safeguards, and “other means or methods 
of protection,” relate to the physical plant of the 
employer, its fixed and unchanging conditions, and 
not to the operation of the plant and conditions 
produced by the acts of employees.®® 
of the board, for violation of which additional com- 
pensation is authorized, must be lawful as a reason- 
able order,’?° furnishing an employer with definite 
information as to what would be compliance,’ and, 
where it calls for a safeguard or safety device, this 
must be available and practical.7? 
ployer may be held liable for such additional com- 
pensation, it must be shown affirmatively that, be- 
fore the accident, he knew of, or that his attention 
was properly directed to, such safety device or safe- 
Where an employee is instructed to use 


The order 


Before the em- 


71. Wenzel & Henoch Const. Co. v. 
Industrial Commission, 233 N.W. 777, 
202 Wis. 595. 


[a] Reason for rule.—‘Before a 
penalty should be imposed, an em- 
ployer engaged in any work ought to 
be reasonably advised or informed as 
to what safety devices or safeguards 
are required in order that the ques- 
tion as 'to whether or not he is com- 
plying therewith may be at least rea- 
sonably clear.” Wenzel & WHenoch 
Const. Co. v. Industrial Commission, 
233 N.W. 777, 780, 202 Wis. 595. 


[b] Duty of  commission.—The 
statute giving the administrative 
board power to ascertain what safe- 
ty devices or safeguards will make 
various places of employment as free 
from danger as the place or employ- 
ment will reasonably permit and to 
require the installation of such safe- 
guards and devices places upon the 
board the duty of ascertaining what 
devices or safeguards are reasonably 
necessary in a_— given _ situation. 
Wenzel & Henoch Const. Co. v. In- 


dustrial Commission, 233 N.W. 1777, 
202 Wis. 595. 
[c] Order held unreasonable.— 


An order relative to excavations re- 
quiring them to be securely shored up 
is not a reasonable order where it is 
silent as to what safety devices or 
safeguards are reasonably required 
in the construction of sewer ditch 
excavations generally and, particu- 
larly; to make the exposed triangular 
Sections as free from danger as such 
place of employment may reasonably 
permit. Wenzel & Henoch Const. Co. 
v. Industrial Commission, 233 N.W. 
777, 202 Wis. 595. 


72. See infra note 78. 


73. Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 252, 258, 197 
Wis. 414 (where a general order of 
the commission relative to drop ham- 
mers provides that all hammers used 
on work which requires the operator 
to place his hand underneath the 
hammer must be “guarded,” which 
as_used in safety orders has been 
defined by order as “so covered, fenc- 
ed, or inclosed that a person in the 
course of his employment is not lia- 
ble to come in contact with the point 
of danger and be injured,’”’ assuming 
that a guard has been invented and 
is for sale on the market at the time 
of injury, it must further appear af- 
firmatively that such guard when in- 
stalled Im connection with a drop 
hammer is practical, ‘that is to say, 
that its use’does not unreasonably 
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a given instrument or device, complying with a 
lawful order of the board, for a certain purpose, 
this is tantamount to an instruction to use no other 
instrument or device for that purpose, and an award 
of additional compensation is not authorized where 
the employee is injured using another instrument 
or device that does not comply with such order of 
the board.74 Where a lawful order of the board for 
the use of a certain device was not complied with, 
the compensation must be increased where it clear- 
ly appears that the accident could not have hap- 
pened in the manner in which it did happen had the 
device been used, although the injury of the em- 
ployee might not have been avoided.*® Under cer- 
tain circumstances, compliance with an order of 
the board may be held to have been waived by the 
board;7® for example, where the industrial com- 
mission of the state is under a statutory duty to 
inspect the factories of the state and a particular 
safety device has been in use for a considerable 
period in the factory of the employer without criti- 
cism, it must be assumed that the members of the 
commission, or those serving under it, were advised 
of the use of the particular safety device and of the 
failure to use that required by the commission, and 
that the particular device of the employer was con- 
sidered by the commission ample for the purpose 


or equivalent for protective purposes to any avail-, 
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[§ 600] (2) Employment of Minor.’® Under a 
provision for double compensation where the em- 
ployment of a minor was illegal,‘® or for double 
compensation where a minor of permit age was em- 
ployed without a permit®® as distinguished from lia- 
bility for treble compensation in case the minor was 
employed in a forbidden employment,** compensa- 
tion must be in conformance with the terms of the 
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certain occupations.§* 


[§§ 599-600 


statute.82. Such provision is penal and should be 
strictly construed.8% A provision for double com- 
pensation where a minor at the time of injury was 
permitted to work without a permit issued pursuant 
to the statute has no application where a permit 
has in fact been. properly issued, although not on 
file with his employer as required by the statute.** 
Under a provision for double compensation where 
the minor was employed in violation of the labor 
law and that the penalty of the statute does not 
apply where the employee has a proper certificate 
of employment, such violation occurs only when 
the employment is not lawful for the age and sex 
of the employee;8> even if the minor has no certifi- 
cate of employment, where the certificate provided 
for by statute is merely for the purpose of fur- 
nishing the employer conclusive evidence that the 
employee has reached the age certified, and the mi- 
nor was engaged in an employment lawful for one 
of his age, the provision for double compensation 
does not apply;® such provision has no applica- 
tion where there has been a failure to comply with 
certain provisions for the safety of employees in 
Where a statutory require- 
ment as to the permit of a minor is not merely 
directory for the purpose of furnishing proof of 
compliance with the law but the employment is un- 
lawful without a qualifying certificate, individual 
as to each employer and specific as to the employ- 
ment, if the minor was employed under a certificate 
issued for another employment under another em- 
ployer, double compensation is authorized under 
a provision for such compensation where the em- 
ployment was unlawful.8& A provision for double 
compensation where the employment of the minor 
at the time of injury was unlawful has no applica- 


interfere with the practical operations 
of the machine,’’ and that, prior to 
the happening of the accident, the 
employer knew of the existence of 
such guard or that the attention of 
the employer was called by the com- 
mission or one of its inspectors to 
the existence of such guard and to 
the necessity of using it for the pre- 
vention of accidents). “Guard” de- 
fined generally see 28 C.J. p 1046. 


74, Cream City Foundry Co. v. In- 
dustrial Commission, 206 N.W. 875, 
188 Wis. 648. 


75. Manitowoc Boiler Works Vv. 
Industrial Commission of Wisconsin, 
163 N.W. 172, 165 Wis. 592. 


[a] Speculation. inadmissible; 
question of proximate cause - 
terial. Where an order of the indus- 
trial commission that the wheels of 
a crane be guarded was not com- 
plied with, although the employee 
might, or probably would, have been 
killed in some other manner had the 
wheels been properly guarded and, 
therefore, it might be said that the 
proximate cause of the injury was 
not the failure to guard the wheels 
but the employee’s own negligence, 
this is to introduce an element of 
speculation and the element of prox- 
imate cause as that term was used 
prior to the adoption of the compen- 
sation act, neither of which is per- 
missible; an injury is caused by the 
failure of an employer to guard a 
machine where it appears as a fact 


that the particular injury from which 
the employee suffered would not have 
been sustained if the machine had 
been guarded as required by law. 
Manitowoc Boiler Works v. Indus- 
trial Commission of Wisconsin, 163 N. 
W. 172, 165 Wis. 592. 


76. Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 197 Wis. 414. 


77. Milwaukee Corrugating Co. v. 
Winters, supra. 


78. Injury to minor as constitut- 
ing “inexcusable fault” see supra § 


79. Damato vy. De Lucia, 159 A. 
526, 10 N.J.Mise. 308 [rev on another 
ground 166 A. 173, 110 N.J.Law 380]. 


80. Clark v. White, 222 N.W. 823, 
197 Wis. 597. 


81. Aylward v. Industrial Commis- 
sion, 231 N.W. 599, 228 N.W. 133, 202 
Wis. 171 (holding minor entitled to 
double compensation). 


82. See cases infra this section. 


83. Tesar v. National Ventilating 
Co., 237 N.Y.S.. 488, 227 App.Div. 333; 
Calvetti v. Gasbarri, 230 N.W. 130, 
201 Wis. 297. 


Construction of penal provisions 
generally see Statutes §§ 658-661. 


84  Calvyetti v. Gasbarri, 230 N.W. 
130, 201 Wis. 297. 


85. Hall v. Chatham Electric 


226, 220 App.Div. 18 [aff 159 N.E. 644, 
246 N.Y. 544]. 


86. Tesar v. National Ventilating 
ep 237 N.Y.S. 488, 227 App.Div. 333, 
“A statute whichis violated by em- 
ployment of a minor must be one 
which forbids his employment.” Te- 
sar v. National Ventilating Co., supra. 


87. Hall v. Chatham _ Electric 
Light, Heat & Power Co., 220 N.Y.S: 
226, 220 App.Div. 18 [aff 159 N.E. 
644, 246 N.Y. 544]. 


[a] Violation of provision requir- 
ing guarding of machinery, fixing no 
age limit for the workers, is not 
such a violation as to require double 
compensation under the = statute. 
Tesar v. National Ventilating Co., 237 
N.Y.S. 488, 490, 227 App.Div. 333 (“a 
statutory requirement that a machine 
or part thereof should be guarded 
does not render an employment to 
work on such machine when unguard- 
ed unlawful; an employer may be re- 
quired to comply with the terms of 
such a statute, and the statute may 
justify a recovery in negligence for 
an injury sustained by one while 
working thereon; but we are dealing 
with a compensation law under which 
a recovery is not dependent upon neg- 
ligence’’). 


88. Labish v. De Noyelles Brick 
Co., 247 N.Y.S. 770, 231 App.Div. 484 
{dist Lowry v. Anderson Co., 89 N, 


Light, Heat & Power Co., 220 N.Y.S. Y.S. 107, 96 App.Div. 465]. 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 600-602] 


tion where the employment was lawful.®® 


Effect of false representations as to age. The pro- 
vision of the statute for the payment of double com- 
pensation for the injuries of a minor does not apply, 
it has been held, where such employment was secured 

_by the employee’s misrepresentation as to his age, 
and the employee is estopped from recovering more 


than single compensation;®® on the other hand, un-. 


der a statute allowing treble damages for the injury 
of a minor of permit age who was employed without 
a permit, an award, it has been held, should not be 
set aside because of false representations of the 
minor as to his age;®t and double compensation is 
recoverable under the statute by the parents of an 
injured employee who was a minor of permit, age 
and employed without a permit where they did not 
participate in making the false representations as to 
his age which induced the employer to employ him.°? 


[§ 601] (3) Failure To Insure.°* Under a pro- 
vision imposing additional compensation as a pen- 
alty for the failure to insure, where an employer 
is liable under the compensation act and has failed 
to insure himself against liability, such employer 
is liable to the payment of the additional compen- 
sation.°* 3 


[§ 602] 2. Of Employee.°> Under a provision 
that, where injury results from the employee’s 
willful failure to obey a reasonable rule adopted by 
the employer for the safety of his employees, com- 
pensation will be reduced a certain percentage,°* 
the mere violation of a rule does not necessarily 
constitute “willful” misconduct ;°? “willful,” as used 
in such provision, means “with deliberate intent ;”°® 
the word, as used, denotes obstinacy, stubbornness, 
and perverseness.®® To have the effect of “willful” 
misconduct, the disobedience must have been delib- 


89. Van Sweden v. Van Sweden, 
230 N.W. 191, 250 Mich. 238; Dixon 


v. Pequot Mfg. Corporation, 240 N.Y.| Corporation v. 
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Industrial Commission of Colorado, 
262 P. 1019, 83 Colo. 158; Index Mines 
Industrial 
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erate, and not merely a thoughtless act on the spur 
of the moment.! It is not necessary for the employer 
to show that the employee, having the rule in mind, 
determined to break it; it is enough to show that, 
knowing the rule, he intentionally performed the 
forbidden act.2 Where the failure to use a safety 
device was not in the nature of a defiance of the 
rule of the employer, but because the use was un- 
comfortable and interfered with the dispatch of the 
employee’s duties and where, notwithstanding repri- 
mands, the failure to use the device was tolerated, 
no deduction may be made.’ It is sufficient if a 
rule is announced orally. A specific order as to the 
manner of performing a particular task at a partic- 
ular time and place with regard to the safety of 
the employee has been held to be a safety rule 
within such provision.> Where the statute expressly 
provides that a deduction of a certain percentage 
is authorized where the employee engaged in his 
dangerous place of work in opposition to instrue- 
ions from his superiors and in violation of a rule 
of his employers, such deduction may be made in 
conformance with the statute;* if there was an in- 
tentional failure to obey a rule of the employer, 
the compensation for which the employer would 
otherwise be liable, it has been held, is to be de- 
creased the statutory percentage.’ Where employees 
were forbidden to drive across a certain bridge, its 
repair by a third person did not eall for a republi- 
eation of the rule or renewal of the warning.® On 
the other hand, it has been held that a provision 
for deduction from compensation, where the injury 
results from the employee’s failure to obey a rea- 
sonable rule adopted by the employer for the safety 
of his employees, is applicable only where the em- 
ployees are engaged in work on the employer’s 
premises.® Such provision has nothing to do with 


part of employer.—‘“While ordinarily 
the foremen reprimanded the oper- 


Commis-| ators when they failed to use’ the 


S. 572, 229 App.Div. 35 [motion den 
258 N.Y.S. 1006, 236 App.Div. 763]. 


{a] Tllustration.—Under a provi- 
sion that no child under a certain age 
shall be employed in operating, or in 
assisting in operating, certain ma- 
chinery, including a paper-cutting 
machine, where an employee under 
the statutory age was not employed 
in operating such machine but as a 
“bundler” and was injured in the 
course of such employment, double 
compensation is not recoverable. 
Dixon v. Pequot Mfg. Corporation, 
240 N.Y.S. 572, 229 App.Div. 35 [mo- 
tion den 258 N.Y.S. 1006, 236 App. 
Div. 763]. 

[b] Employment of minor by fa- 
ther in nonhazardous occupation.— 
Van Sweden v. Van Sweden, 230 N.W. 
191, 250 Mich. 238. 


90. Boshaw v. J. J. Newberry Co., 
243 N.W. 46, 259 Mich. 333, 83 A.L. 
R. 412. 

91. Mueller & Son Co. v. Gothard, 
179 N.W. 576, 173 Wis. 135. 


92. Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 216 N.W. 1387, 220 
N.W. 377, 196 Wis. 159. 


93. Provision as to increase in 
case of failure to insure as inappli- 
cable to payment of medical and fu- 
neral expenses see supra § 501. 


94. De Beque Producers’ Ass’n vy. 


, 


| 


sion of Colorado, 259 P. 1036, 82 Colo. 
272; McCoy v. Southern Lumber Co., 
143 S.E. 611, 38 Ga.App. 251. 


95. Willful misconduct as depriv- 
ing’ employee of right to compensa- 
tion see supra § 478. 


96. See statutory provisions. 


97. Frint Motorcar Co. v. Indus- 
trial Commission of Wisconsin, 170 
N.W. 285, 168 Wis. 436. 


98. Stockdale vy. Industrial Com- 
mission of Colorado, 232 P. 669, 76 
Colo. 494. 


“willful” defined generally see 68 
CIP Pl 266. 


99. Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 197 Wis. 414, 
420 [quot Simmons Co. y. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 445, 211 Wis. 445]. 


1. Frint Motorear Co. v. Indus- 
trial Commission of Wisconsin, 170 
N.W. 385, 168 Wis. 436. 


2. Stockdale v. Industrial Com- 
mission of Colorado, 232 P. 669, 76 
Colo. 494. 


[a] Driving across forbidden 
bridge.—Stockdale v. Industrial Com- 
mission of Colorado, 232 P. 669, 76 
Colo. 494. 


8. Milwaukee Corrugating Co. v. 
Winters, 222 N.W. 251, 197 Wis. 414. 


[a] Illustration of toleration on 


harness [Safety device], there were 
times when cautions and reprimands 
were not forthcoming. The failure 
to comply with the instructions and 
rule was not confined to the claimant, 
but to all of the other operators, so 
that it might be said that the obser- 
vation of the rule was less common 
than its violation. No operator had 
ever been discharged for violating 
the rule of the company. Such a sit- 
uation amounts practically to a tacit 
consent on the part of the employer, 
and under such circumstances the 
failure to_use the harness can hardly 
be deemed to be willful, in the sense 
in which it is used [in the statute].” 
Milwaukee Corrugating Co. v. Win- 
ters, 222 N.W. 251, 254, 197 Wis. 414. 


4. Stockdale v. Industrial Com- 
mission of Colorado, 232 P. 669, 76 
Colo. 494. 


5. Industrial Commission y, Funk 
191 P. 125, 68 Colo. 467, sa? 


6. Johnson v. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 752. 


7. Standard Elkorn Coal Co. v. 
Py act 46 S.W.(2d) 120, 242 Ky. 


8. Stockdale y. Industrial Commis- 
re of Colorado, 232 P. 669, 76 Colo. 


9. Triola v. Western Union Tele- 
graph Co., 25 'S.W.(2d) 518, 224 Mo. 
App. 258 (holding provision not ap- 
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the fellow servant rule or the doctrine of assumption 
of risk or contributory negligence, nor does it re- 
Such provision, it has been 
held, is applicable to compensation because of the 
employee’s death as well as injury.** 
provision is expressly made applicable to compen- 
sation for death, the compensation, where the pro- 
vision is applicable, must be reduced by the statutory 
Under a statute providing that for 
failure to use a safety device provided by the em- 
ployer, which is reasonably calculated to promote 
safety, compensation for an injury must be reduced 
a certain percentage, such reduction must be made 
in a proper case, although the law did not require 


store these defenses.?° 


percentage.?? 


XV. COMMUTATION OF PAYMENTS;!* LUMP SUM PAYMENTS** a 


[§ 603] A. Introductory Statement. 
mutation of periodical payments to a lump sum, or 
the payment of compensation in a lump sum, is, ordi- 


plicable to an accident which might 
occur on the public streets and which 
was not immediately connected with 
the operation of the employer’s busi- 
ness). 


10. Stockdale vy. Industrial Com- 
mission of Colorado, 232 P. 669, 76 
Colo. 494. 


Cross references: 


Assumption of risk see Master and 
Servant §§ 882-1024. 


Contributory negligence of employee 
eee Master and Servant §§ 1025—- 
140. 


Injury by fellow servant see Master 
and Servant §§ 627-881. 


11. Stockdale v. Industrial Com- 
mission of Colorado, 232 P. 669, 76 
Colo. 494. 


12. Triola v. Western.Union Tel- 
egraph Co., 25 S.W.(2d) 518, 224 Mo. 
App. 258 (holding provision inappli- 
cable). 


13. Pino v. Ozark Smelting & 
Mining Co., 290 P. 409, 35 N.M. 87. 


[a] Failure to use goggles.— 
Workman’s failure, while breaking 
ore with hammer to use goggles fur- 
nished by employer, required 50 per 
cent. reduction of compensation for 
failure to use reasonable safety de- 
vice (Workmen’s Compensation Act 
[Comp. St. 1929, § 156—107]). Pino 
vy. Ozark Smelting & Mining Co., 290 
P. 409, 35 N.M. 87. 


14, McAdoo v. Industrial Accident 


Commission, 181 P. 400, 40 Cal.App. 
570. 
[a] Refusal to wear goggles.— 


McAdoo v. Industrial Accident Com- 
mission, 181 P. 400, 40 Cal.App. 570. 


15. Foucher v. Morache, 46 Que. 
Super. 498. 
[a] “Inexcusable fault.”—(1) 


“The Legislature has made use of the 
expression ‘inexcusable fault’ but has 
not defined it.) 2... .1t* was*in- 
tended that judges should give to that 
expression the meaning that would 
be attributed to it by persons of com- 
mon sense unembarrassed by the 
technical niceties of grammar or log- 
ic.” Peterson v. Garth Co., 24 Que. 
K.B. 165, 169. See supra § 598 text 
and. notes 35-40. (2) ‘Inexcusable 
fault implies essentially, says Dalloz 
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[By Cuartes RezniKorr] 


The com- 


(Code des Accidents du Travail, no. 
1592), an intentional. element, the 
willingness, at ‘léast’ to commit _ the 
act which brought about the accident. 
Inexcusable fault implies a negli- 
gence or culpable heedlessness which 
any man thoughtful of his life ought 
not to be guilty of.” Merchant Bros. 
v. Cloutier, 58 Que.Super. 343, 56 
Dom.L.R. 118, 114. 


[b] Injury held to be due to “in- 
excusable fault.”—Merchant Bros. v. 
Cloutier, 58 Que.Super. 348, 56 Dom. 
L.R. 113; Fontaine vy. Paradis, 54 
Que.Super. 468; Caron v. Quebec R. 
L. H. & P. Co., 50 Que.Super. 475; Do- 
ee Quarry Co. v. Morin, 21 Que. 


[c] Injury held not to be due to 
“inexcusable fault.’—Parnaos v. De- 
ondes, 58 Que.Super. 410; Pepin v. 
G.T.R. Co., 47 Que.Super. 223; Baie 
St. Paul Lumber Co. v. Tremblay, 25 
Que.K.B. 1; Peterson v. Garth Co, 
24 Que.K.B. 165. 


[c] Both parties guilty.—Where 
the workman has been guilty of an 
“inexcusable fault,” and the employ- 
er is also guilty of such a fault, the 
compensation may be reduced. Cro- 
teau v. Victoriaville Furniture Co., 
40 Que.Super. 44. 


16. Maturing periodical payments 
on default see infra § 1371. 


Partial commutation for payment 
of attorney’s fees see infra § 1346. 


Payment into state insurance fund 
see infra § 1362. 


17. Statutory lump sum awards 
for partial disability or incapacity 
see supra § 544. 


18, Ill—Sunlight Coal Co. v. In- 
dustrial Commission, 182 N.E. 758, 
350 Ill. 125; Lincoln Water & Light 
Co. v. Industrial Commission, 163 N. 
EB. 381, 332 I. 64; Sangamon County 
Mining Co. v. Industrial Commission, 
146 N.E. 492, 315 Ill. 532. 


Ind.—In re Beggs, 117 N.E. 215, 65 
Ind.App. 294. 


Mont.—Landeen_ v. Toole County 
Refining Co., 277 P. 615, 85 Mont. 41. 


Neb.—Perry v. W. L. Huffman Au- 
tomobile Co., 175 N.W. 1021, 179 Now. 
501,.104 Neb. 211; Myers v. Armour 
& Co., 172 N.W. 45, 103 Neb. 407. 


N.Y.—Becker v. Taylor & Co., 216 
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the employer to furnish the device in question.** 
Under a statute reducing the compensation of an 
employee if the injury was caused by his serious 
and willful misconduct, where the employee refuses 
to avail himself of a safeguard or safety device pro- 
vided by the employer for the employee’s protection, 
in disobedience of a rule of the employer and-con-- 
trary to specific instructions, compensation is prop- 
erly reduced by the statutory percentage.** 


In Quebec, where the act provides for such reduc- 
tion if the accident was due to the “inexcusable 
fault” of the workman, compensation may be reduced 
by the court in a proper case.*® 


= 


Ne 


narily, a departure from the normal method of pay- 
ment, to be sanctioned only on compliance with the 
statutory terms relating to the exception*® when it 


N.Y.S. 625, 271 App.Div. 414. 


Ohio.—Roma v. Industrial Commis- 
ee of Ohio, 119 N.E. 461, 97 Ohio St. 


Pa.—Lovasz v. Carnegie Steel Co., 
109 A. 601, 266 Pa. 84. 


See Jarka Corporation of Boston v. 
Monahan, 48 F.(2d) 283 [aff 62 F.(2d) 
588] (where a statute provides that 
compensation shall be paid in periodi- 
cal installments, under a provision 
giving dependents of an injured em- 
ployee the benefits of the recovery or 
compromise in a suit against a third 
person, additional compensation to 
which such dependent is entitled from 
the employer is payable in install- 
ments the same as other compensa- 
tion to which such dependent would 
be entitled under the act). 


Deduction from compensation of 
amount of recovery from third person 
generally see infra § 681. 


See also Ford vy. Fortuna Oil Co., 
91 So. 849, 850, 151 La. 489 (frivolous 
claims and defenses by keeping a 
workman out of the compensation due 
defeat the ‘manifest purpose of the 
statute, which intends weekly benefits 
and not lump sum payments’). 


[a] “Ihe primary rule of the stat- 
ute is that periodical payments shall 
be made.” Hutchinson v. Rufus Dar- 
row’s Son, Inc., 209 N.¥.S. 527, 212 
App.Div. 751, 752. 


[b] Necessity of statutory author- 
ity.—“An examination of various 
Workmen’s Compensation Acts shows 
that they usually contain some pro- 
vision for commutation of payments 
to a lump sum, but in each instance 
where the question has been consid- 
ered it is recognized that commuta- 
tion and payment in a lump sum is a 
departure from the normal method 
of payment under such acts, and the 
authority therefor in any given case 
must be found in the particular legis- 
lative enactment under which the 
parties are proceeding. In some stat- 
utes general power is conferred upon 
the Board, or some designated court 
or tribunal, to whith discretionary 
power is given to pass upon the ad- 
visability of commutation and the 
fairness of the proposed adjustment. 
In other statutes the power, when 
conferred, is not so general, and is 
limited to particular designated cases 
or instances, under specificd condi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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clearly appears that the circumstances warrant it.1® 
The statutes generally allow commutation of periodi- 
cal payments of compensation to a single or lump 
sum payment, but the provisions with respect there- 


to vary widely.?° 


tions.” In re Beggs, 117 N.E. 215, 216, 
65 Ind.App. 294. 


{c] Periodical payments as cor- 
responding to earnings.—‘‘The Com- 
pensation Act. . contemplates 
the payment of a percentage of the 
wages that an employee had received 
at intervals corresponding to the time 
at which he would have received his 
wages had he not been injured.” Lo- 
vasz v. Carnegie Steel Co., 109 A. 601, 
266 Pa. 84. See Lincoln Water & 
Light Co. y. Industrial Commission, 
163 N-E. 381, 382, 332 Ill. 64; Sanga- 
mon County Mining Co. v. Industrial 
Commission, 146 N.E. 492, 498, 315 Ill. 
532, 535 (‘the general plan of Work- 
men’s Compensation Acts is that com- 
pensation shall be paid in weekly in- 
stallments, so that it will, as nearly 
as possible, supply the loss of earn- 
ings resulting from the disability’’); 
Sangamon County Mining Co. v. In- 
dustrial Commission, supra [quot 
Landeen v. Toole County Refining Co., 
277 P. 615, 85 Mont. 41, 47] (‘“‘gener- 
ally, the best interest of the disabled 
workman or his dependents will be 
best served by paying the compensa- 
tion in regular installments as wages 
are paid’); Davis v. Industrial Acci- 
dent Board, 15 P:(2d) 919, 920, 92 
Mont. 503 (“undoubtedly the Legisla- 
ture intended that the monthly pay- 
ment plan should be the rule and the 
lump-sum payment the exception; the 
monthly payment is the substitute 
for the pay check’’); Texas Employ- 
ers’ Ins. Ass’n v. Downing, (Tex.Civ. 
App.) 218 S.W. 112, 120 (“this provi- 
sion, aS well as other parts of the act, 
show that it was the purpose of the 
law to require: that in all ordinary 
cases the compensation should be paid 
weekly so as to take the place of the 
wage which the injured person was 
receiving, but the Legislature, as 
shown by the provisions of this arti- 
cle . - realized that application 
of the rule for the payment of the 
compensation in equal weekly pay- 
ments would, in some instances, work 
hardships and injustice’); Flanner 
Co. v. Tell, 213 N.W. 660, 193 Wis. 46 
(“the dominant scheme for compen- 
sation provided by the Workmen’s 
Compensation Act is based upon 
weekly payments to correspond to 
the weekly earnings of the injured 
employee, to be computed in the man- 
ner prescribed: in the act’). 


[d] “The state is concerned in 
preventing dissipation of the money 
paid and an early recourse to that 
charitable aid which systematic com- 
pensation aims to avoid.” Harper 
Workmen’s Compensation Act [quot 
H. G. Goelitz Co. v. Industrial Board 
of Illinois, 115 N.E. 855, 859, 278 Ill. 
164 (quot H. W. Clark Co. v. Indus- 
trial Commission, 126 N.E. 579, 581, 
291 Till. 561)J; Sangamon County 
Mining Co. v. Industrial Commission, 
146..N.E. 492, 493, 315 Ill. 532. To 
same effect Lincoln Water & Light 
Co. v. Industrial Commission, 163 N. 
E. 381, 332 Ill. 64. See Hatfield v. 
Billiter & Wiley, 22 S.W.(2d) 129, 130, 
231 Ky. 736 (“the entire scheme, ob- 
ject, and purpose of such statutes 
[compensation acts] was founded up- 
on and in furtherance of a wholesome 
public policy whereby injured in- 
digent employees and their depend- 
ents, if killed, would receive benefits 
whereby they would be relieved from 
becoming dependents upon the public 
bounty”); Perry v. W. L. Huffman 
Automobile Co., 175 N.W. 1021, 179 


, 
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. Agreements for Commutation of Pay- 
ments?!—1. In General. Although illegal in certain 
jurisdictions,?2 agreements for the commutation of 
payments are generally valid,?* provided, where such 


method is prescribed by statute, the approval of the 


N.W. 501, 502, 104 Neb. 211 (“The 
Workmen’s Compensation Act does 
not contemplate the payment of large 
sums of money to improvident em- 
ployees or dependents who may lose 
it and become a charge on the public. 
To prevent injured employees and de- 
pendents from SAD SEINE or losing 
their means of support, the Legisla- 
ture, on grounds of public policy, has 
adopted the system of requiring em- 
ployers to pay compensation for in- 
juries in small_periodical payments 
at short intervals for a definite peri- 
od”); Bacon v. United Electric Rys. 
Co., 150 A. 818, 819, 51 R.I. 84, 69 AL. 
R. 544 (“it is against the policy of 
the statute to pay to a dependent a 
considerable amount of money in a 
lump sum when the dependent has 
no definite use for the same”). See 
also Ostegaard v. Adams & Kelly Co., 
203 N.W. 564, 565, 113 Neb. 393 
(“small payments from time to time 
tend to prevent precipitate waste and 
are favored’); Myers v. Armour & 
Co., 172 N.W. 45, 46, 103 Neb. 407 
(“The regular method of exacting 
compensation is the requiring of 
periodical payments for a definite 
period. The system does not con- 
template payments in large sums to 
dependents who may be improvi- 
dent”); Lovasz v. Carnegie Steel Co., 
109 A. 601, 266 Pa. 84 [quot Garrity 
v. Bituco Mfg. & Chemical Co., 120 A. 
764, 277 Pa. 88, 92] (“Commutation 
is the exception to the rule, for the 
reason that lump sum payments are 
often quickly dissipated’’); Consoli- 
dated Underwriters v. Saxon, (Tex. 
Commn.App.) 265 S.W. 143, 146 [rev 
(Civ.App.) 250 S.W. 447] (“Weekly 
payments are provided in the act out 
of regard for the beneficiaries them- 
selves, and not out of regard for the 
association or insurance companies. 
The provision for weekly payments 
was inserted, because such payments 
were, in the judgment of the Legisla- 
ture, for the best interests of those 
to whom compensation was provid- 
ed—to prevent squandering and 
waste’). 


19. Minn.—State vy. Koochiching 
County Dist. Ct., 158 N.W. 713, 134 
Minn. 16, L.R.A.1916F 957. 


Mo.,—Mikesch v. Scruggs, Vander- 
voort & Barney D. G. Co., (App.) 
46 S.W.(2d) 961. 


Neb.—Bailey v. U. S. Fidelity, etc., 
Co.,, 155 N.W. 237, 99 Neb. 109. 


N.J.—New York Shipbuilding Co. v. 
Buchanan, 87 A. 86, 84 N.J.Law 543. 


R.I.—Bacon vy. United Electric Rys. 
ope 150 A. 818, 51 RI. 84, 69 A.L.R. 
544, 


[a] Preservation of means of sup- 
port.—"‘The law should be adminis- 
tered with due regard to the preser- 
vation of the means of support and 
in ordinary cases the normal method 
should not be departed from.” Bailey 
v. U. S. Fidelity, etc., Co., 155 N.W. 
237, 239, 99 Neb. 109. 


‘[b] Statutory provision to this ef- 
fect.—Rev. St. (1929) § 3346 (Mo. St. 
Annot. § 3346) [quot Shroyer v. Mis- 
souri Livestock Commission Co., 
(Mo.) 61 S.W.(2d) 7138, 716]. 


20. See statutory provisions; and 
infra §§ 604-626. 


[a] Summary of proceedings.— 
“An investigation as to the provi- 
sions of the workmen’s compensation 
laws in other countries, and in other 


states in this country, has disclosed 
that almost without exception such 
provisions are contained in the stat- 
utes. In some jurisdictions the lump 
sum payment may be made by agree- 
ment of parties, but in the majority 
the question whether it shall be per- 
mitted is left to the determination of 
an administrative board or to the 
judgment of a court. In some states 
it can be made by the tribunal on the 
application of either party; in some 
the matter is within the discretion of 
the court or commission, with or 
without the consent of either party; 
in some states six months must ex- 
pire before the agreement or the ap- 
plication to the court may be made. 
The manner in which the lump sum 
is to be arrived at or must be com- 
puted is also fixed in some states, 
while in others the matter is left as 
in this state.” Bailey v. U. S. Fidel- 
ity, ete, Co., 155 N.W. 237, 99 Neb. 
109, 112. 


21. Agreements as to compensa- 
tion generally see infra §§ 687-713. 


22. See statutory provisions; and 
Pinkney v. Erie R. Co., 109 A. 700, 266 
Pa. 566 [cert den 41 S.Ct. 7, 254 US. 
631, 65 L.Ed. 447] (where it is ex- 
pressly provided that any agreement 
permitting a commutation of pay- 
ments contrary to the compensation 
act or varying the period during 
which compensation shall be payable 
shall be void, a provision in favor of 
an employee’s dependents for an al- 
ternative judgment in a lump sum, in 
an agreement submitting the facts 
to the court, based, although not ex- 
pressly so, on the amount recoverable 
if the injury of the employee should 
be held to have come within the com- 
pensation act of the state, is against 
its public policy). See also Shroyer 
v. Missouri Livestock Commission 
Co., (Mo.) 61 S.W.(2d) ..7138, 716 
(where the statute governing the 
commutation of compensation vests 
that power in the administrative 
board to be exercised, under certain 
conditions, on application of either 
party, neither the employer nor the 
employee has an absolute right to 
settle an “agreement, award or judg- 
ment for compensation” on the basis 
of its commutable value). Illegality 
of agreements contrary to public pol- 
icy generally see Contracts §§ 360— 
439. Power of administrative board 
focommnute compensation see infra § 


[a] Settlement not authorized by 
law.—Insurer’s payment of sum to 
longshoreman “in full settlement of 
all past,, present, and future claims” 
does not bar award, notwithstand- 
ing claims examiner’s notice. Lum- 
ber Mut. Casualty Ins. Co. of New 
York v. Locke, 60 F.(2d) 35. 


23. See cases infra this note. 


[a] Under English act, provisions 
relative to the statutory option of the 
employer to have liability for periodi- 
cal payments redeemed by the pay- 
ment of a lump sum do not bar agree- 
ments for such redemption. McGuire 
v. Paterson, 6 B.W.C.C. 370, [1913] S. 
C. 400; Burns v. Baird, 50 Sc.L.Rep. 
280. See Rawlings, Lim. v. Hodgson, 
[1918] 2 K.B. 342, [1918] W.C.&I. 184 
(although the registrar, under the 
statute, may in his diseretion refuse 
to record an agreement as to the re- 
demption of a weekly payment by a 
lump sum on the ground of inade- 
quacy, he may not on this ground, if 
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administrative officer,?24 or board,?® if authorized to 
approve commutation in the particular case,?* or 


he considers the agreement genuine, 
refuse to register an agreement, not 
to redeem a weekly payment, but to 
settle the case for a lump sum); Mc- 
Vie v. Taylor, 7 B.W.C.C. 891. (where 
conditions precedent to registration 
were considered); Segura v. Blam- 
pied, 4 B.W.C.C. 192 (holding it duty 
of judge to decide as to adequacy). 
See also Kiernson y. Thompson, 
PASTS) TovK. Bl “587067 BoW:G.C, 958 
(where costs were held improperly 
allowed). Statutory option of em- 
ployer to have liability for periodical 
payments redeemed see infra § 1370. 


[b] After receipt of agreed sum. 
Where a servant sustaining personal 
injuries has entered into a settle- 
ment agreement with his employer, 
and accepted the agreed amount in 
full settlement, such servant cannot, 
in the absence of mistake, deceit, or 
fraud, thereafter maintain an action 
under the Workmen’s Compensation 
act. Duhrkopf v. Bennett, 187 N.W. 
813, 108 Neb. 142. 


24. Reeves v. Northwestern Mfg. 
Co., 209 N.W. 289, 202 Iowa 136. 


[a] Unemforceable stipulation.— 
Under a provision that future pay- 
ments of compensation may be com- 
muted when the written approval of 
such commutation by the industrial 
commissioner has been filed in the 
proceedings to commute, in the ab- 
sence of the approval of the industrial 
commissioner, the terms of a stipu- 
lation between an employer and com- 
pensation claimant, whereby the lat- 
ter agreed to accept a certain sum in 
full settlement, could not be enforced 
as a commutation of the future pay- 
ments of weekly compensation. 
Reeves vy. Northwestern Mfg. Co., 209 
N.W. 289, 202 Iowa 136. 


25. International Coal & Mining 
Co. v. Industrial Commission, 127 N. 
EB. 708, 293 Ill. 524, 10 A.L.R. 1010; 
Farris v. U. S. Fidelity & Guaranty 
Co., (Tex.Civ.App.) 251. S.W. 612; Em- 
ployers’ Indemnity Corporation v, 
Woods, (Tex.Civ.App.) 230 S.W. 461, 
[aff (Commn.App.) 243 S.W. 1085]. 
See In re Gonzales, 31 Hawaii 672 
(whenever the employer and em- 
ployee agree on a lump sum, the board 
has ene power to approve the settle- 
ment). 


[a] Reasom for rule.—Inasmuch 
as an employer cannot relieve him- 
self of liability under the compensa- 
tion act, either in toto or partially, 
he cannot limit his liability by a set- 
tlement in the nature of a lump sum 
payment unless, where such method 
is prescribed by statute, he secures 
the approval of the administrative 
board. International Coal & Mining 
Co. v. Industrial Commission, 127 N. 
E. 703, 293 Ill. 524, 10-A.L.R. 1010. 
Inability of employer to relieve him- 
self of liability under compensation 
act by agreement generally see infra 
§ 687. 


[b] Unapproved agreement as il- 
legal. Where no lump settlement is 
authorized to be made in any other 
way than under the jurisdiction of 
the industrial commission, any con- 
tract attempting to make such settle- 
ment otherwise is illegal, and the 
court will not aid in the enforcement 
thereof, but will leave the parties as 
it finds them. International Coal & 
Mining Co. v, Industrial Commission, 
127 N.B. 708, 293 Il: *524,,10 ACL R: 
1010. Illegal contracts as unenforce- 
able generally see Contracts §§ 440— 
480. 


[c] Payment under unapproved 
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agreement.—Although without right 
to make a lump sum settlement, an 
employer had a right, under the law, 
to make payments of the installments 
under the act as they accrued, and is 
entitled to credit for such payments 
up to the time of the final determina- 
tion of the award by the commission; 
payments, however, which go beyond 
this, by means of an attempted lump 
settlement, are unauthorized and il- 
legal and in this respect the parties 
will be left where the court finds 
them. International Coal & Mining 
Co. v. Industrial Commission, 127 N. 
E! 703, 293 «Dl. 524; 10sAD. Ra Lore, 
Deductions and offsets generally see 
supra §§ 581-597. Payment and en- 
forcement of award generally see in- 
fra §§ 1351-1380. 


{[d] Jurisdiction of suit by agree- 
ment for amount not approved by 
board.—Under the provisions of the 
compensation act, the courts have no 
jurisdiction in matters of lump sum 
settlements except by way of appeal 
from the decision of the industrial 
accident board, which has original 
jurisdiction, and a justice’s court has 
no jurisdiction of a_ suit for the 
amount of a lump sum‘settlement not 
approved by the board, although the 
suit is filed by agreement of the par- 
ties. Employers’ Indemnity Corpo- 
ration v. Woods, (Tex.Commn.App.) 
243 S.W. 1085, 1088 [aff (Civ.App.) 
230 S.W. 461] (‘There is a large 
amount of public interest in the ad- 
ministration of this Compensation 
Act. The only body which can pro- 
tect the public is the Accident Board. 
aa If this settlement had been 
binding, the result would have been 
that he [injured employee] - would 
probably have speedily become a pub- 
lic charge, when the small payment 
had been improvidently spent. The 
public has a right to protect itself 
from the speedy return of such people 
to a position where they are likely to 
pecome charges upon public charity. 
In other words, the claimant and in- 
surance company cannot, just among 
themselves, deprive the Accident 
Board of the jurisdiction conferred 
upon it by the Legislature, and there- 
by ignore the rights of the public 
generally’’). 


[e] BExclusiveness of control.—In 
view of Comp. L. (1917) § 3146, of 
the Workmen’s Compensation Act, or- 
der of the district court, authorizing 
the guardian of an injured employee, 
rendered insane by the accident, to 
make a commuted or lump sum settle- 
ment with the employer, and to exe- 
cute a release, is not even prima facie 
evidence of the reasonableness of the 
settlement, which even in the ab- 
sence of contrary evidence, the In- 
dustrial Commission was not under 
duty to approve, it not being within 
the authority of the district court to 
direct the guardian with respect to 
the amount of the compensation to be 
received, or when and how it should 
be received; such matters being with- 
in the control of the Industrial Com- 
mission. Reteuna v. Industrial Com- 
mission, 185 P. 535, 55 Utah 258. 


Judgment for lump sum in absence 
of approval by board although upon 
stipulation of parties see infra § 608. 


26. In re Beggs, 117 N.E. 215, 65 
Ind.App. 294.. See Hartsock vy. Long, 
124 N.E. 509, 73 Ind.App. 1 (an agree- 
ment for a lump sum settlement and 
the order approving the settlement 
will not be set aside and vacated in 
the absence of a showing of fraud, 
mistake, or gross irregularities). 


[§ 604 


the approval of a designated court,?7 in the case of 
certain injuries,?* such as those resulting in death 


[a] Limited authority.—In the ab- 
sence of a general power conferred 
on the board to pass on the advisa- 
bility of commutation, where the 
power of the board is limited to par- 
ticular instances, it has no authority 
to approve the commutation agreed 
on by the parties unless the facts of 
the case bring it within the limited 


authority. In re Beggs, 117 N.E. 215, 
65 Ind.App. 294. 
{b] Illustration.—Under a provi- 


sion that, whenever any weekly pay- 
ment has been continued for not less 
than a certain number of weeks, the 
liability therefor may in unusual 
cases be redeemed by, the payment of 
a lump sum, the board, in the ab- 
sence of any other provision bearing 
directly on the commutation of pay- 
ments to a lump sum, has no author- 
ity to approve a compensation agree- 
ment awarding a lump sum where the 
case is neither unusual nor have pay- 
ments been made for the stated peri- 
od. In re Beggs, 117 N.E. 215, 65 Ind. 
App. 294. 


27. Craft & Gulf Lumber Co., 91 
So. 736, 151 La. 281; U. S. Fidelity & 
Guaranty Co. y. Davis, (Tex.Civ.App.) 
212 S.W. 239, 


[a] Unapproved agreement as il- 
legal Where the statute provides 
that the amounts, payable as compen- 
sation may be commuted at any time 
to a lump sum settlement by agree- 
ment of the parties if approved by the 
court as solely and clearly in the in- 
terest of the employee or his depend- 
ent, a settlement that is not present- 
ed to the court for its approval is in 
violation of the statute and not bind- 


ing. Craft v. Gulf Lumber Co., 91 
Sen (36,4152 oak 281. eS 
[b] Implied authority.—In ac- 


cordance with the general rule that, 
where a court once acquires jurisdic- 
tion over a controversy it retains 
such jurisdiction for all purposes 
necessary to a final determination of 
the rights of the parties, although 
the act does not specifically vest in a 
court trying a case for compensation 
the power given the industrial board 
to approve any agreed lump sum set- 
tlement, the court is by implication 
vested with such power. U.S. Fidel- 
ity & Quaranty Co. v. Davis, (Tex. 
Civ.App.) 212 S.W. 239. Scope and 
extent of jurisdiction generally see 
Courts §§ 106-112. 


{[c] Authority as limited to judge 
of designated court.—Where. the 
agreement for commutation is to be 
approved by the court that would 
have jurisdiction in a civil case, only 
a judge of such court has the power 
to approve the commutation. Taylor 
v. Locke, Moore & Co., 6 La.App. 462 
[am on other grounds 114 So. 163, 164 
La. 577] (right to waive jurisdiction, 
ratione persone, is not applicable to 
a proceeding under the compensation 
act). See Nelson v. Employers’ Casu- 
alty Co., (La.App.) 141 Se. 619 [recall- 
ing (App.) 134 So. 782] (where nullity 
is not dependent on fraud, but ap- 
pears in the record as the result of 
a mandatory provision of the law de- 
claring what court has power to ap- 
prove a compromise..settlement be- 
tween the employer and the depend- 
ent, it is not necessary to allege and 
show fraud in order to have the judg- 
ment in question entered upon such 
settlement declared null and void). 
Waiver of objections to jurisdiction 
generally see Courts §§ 164-168. 


28. See infra text and note 29. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or permanent disability as distinguished from tem- 
porary disability, where approval is unnecessary,”® 
is secured. The court should approve commutation 
to a lump sum payment only in exceptional cases 
and for strong and urgent reasons.°° As a condi- 
tion precedent to such approval, under certain stat- 
utes, submission to, as distinguished from approval 
by, the administrative officer under the compensa- 
tion act may be a requisite.2+ In computing the 
amount of a lump sum payment, under an agreement 
subject to such approval, the parties are not at lib- 
erty to make settlements at variance with the statu- 
tory terms;*? and ascertainment of the amounts of 
compensation payable periodically under the law is 
a prerequisite to the approval of a contract for 
commutation. The future installments should be 
taken at their present value*‘ at the rate of. inter- 
est fixed by statute;?5 in the absence of statute, 
it has been held that five per cent was properly fixed 
as the rate.*® Where the statute prohibits the ap- 
proval of a contract providing for more than a cer- 
tain discount from the payments due the employee, 
no court has the power to approve a commutation 
in violation of the statute.37 Such statutory restric- 
tion, it has been held, is not applicable where there 
is ground for dispute as to the very right to com- 
pensation and will not prevent the parties in inter- 


29. State ov. District Court of,this particular, 


Koochiching County, 158 N.W. 7138, 


WORKMEN’S COMPENSATION ACTS 


it doubtless would 
have said so, as it did in the matter 
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est from effecting a proper settlement in the nature 
of a lump sum payment at a greater discount by- 
way of compromise.° 


Time for making agreement. In the absence of 
statutory requirement to the contrary, an agree- 
ment for commutation may be made before the 
lapse of any specific time.*® 


Right of insurer to object;4#®° necessity of consent 
or notice. Where the proper approval, as provided 
for by statute, is had for an agreement between em- 
ployer and employee, or dependents to whom pay- 
ment is due, providing for payment in a lump sum, 
in lieu, and not inconsistent with the amount, of 
the periodical payments due, an insurer has no right 
to object to the manner of payment;*! nor will an 
order approving a lump sum agreement be set aside 
because insurer is neither a party to, nor has had 
any notice of, the agreement.*? 


[§ 605] 2. Penalty for Unauthorized or Prohibit- 
ed Agreement. Under a statute permitting the lump 
sum settlement of liability for compensation and au- 
thorizing additional compensation if the agreement 
is without the authorization of a court of competent 
jurisdiction, or for a sum less than that authorized, 
namely, computed at more than the designated dis- 


prove a lump sum settlement is con- 
ditional upon agreement as to no less 


134 Minn. 16, L.R.A.1916F 957; Pierce 
v. Boyer-Van Kuran Lumber, etc., Co., 


156 N.W. 509, 99 Neb. 321, L.R.A. 
1916D 970; Bailey v. U. S._ Fidelity, 
ete., Co., 155 _N.W. 237, 99 Neb. 109. 


See Perry v. W. L. Huffman Automo- 
bile Co., 175 N.W. 1021, 104 Neb. 211 
[rev on other grounds on reh 179 N. 
W. 501, 104 Neb. 211] (the district 
court has jurisdiction to approve or 
disapprove an agreement to commute 
to. one lump sum periodical payments 
of compensation due for partial per- 
manent disability). 


[a] Reason for distinction.—‘‘The 
statute leaves the question of how 
much shall be paid in a lump sum in 
ordinary cases to the agreement of 
interested parties, but in such serious 
matters as death and permanent dis- 
ability, where the interests of those 
dependent upon the workman may be 
involved, the question of whether it 
is for the best interests of the de- 
pendents to have the payments made 
periodically or to be made in a lump 
sum must be submitted to the district 
court, acting in a capacity somewhat 
analogous to that of a guardian or 
next friend of the dependents, for its 
approval or rejection. The object of 
this provision evidently is to pre- 
serve the rights of a class of per- 
sons who are often inexperienced in 
business matters and unable to pro- 
tect themselves, and to determine 
whether it is to their best interests 
to substitute a lump sum, which 
might easily be dissipated, for the 
payments made in lieu of wages.” 
Bailey v. U. S. Fidelity, etc., Co., 155 
N.W. 237, 99 Neb. 109, 112. 


30. State v. District Court of 
Koochiching County, 158 N.W. 713, 
134 Minn. 16, L.R.A.1916F 957; Trox- 
cil v. Morris & Co., 186 N.W. 978, 107 
Neb. 817. 


31. Jackson v. Ford Motor Co., 214 
N.W. 631, 115 Neb. 758; Perry v. W. 
L. Huffman Automobile Co., 175 N.W. 
1021, 179 N.W. 501,.104 Neb. 211. 


[a] Reason for rule.—‘“If the leg- 
islator had intended that the commis- 
sioner should have absolute power in 

, 


2 


of lump sum settlements in cases of 
minor injuries. . . . It was _prob- 
ably contemplated by the legislature 
that the opinion of the compensation 
commissioner would be valuable to 
the courts to which these settlements 
are committed. Provision was made 
whereby the courts could be advised 
of such opinion. But the law goes no 
further.” Jackson v. Ford Motor Co., 
214 N.W. 631, 632, 115 Neb. 758. 


32. Perry v. W. L. Huffman Auto- 
mobile Co., 175 N.W. 1021, 179 N.W. 
501, 104 Neb. 211. 


[a] Interest of public.—‘‘In the 
approval of a commutation of an em- 
ployee’s compensation from periodi- 
cal payments to a payment in gross, 
the public has an interest which it is 
the duty of the court to protect with- 
out regard to the wishes of the par- 
ties.” Perry v. W. L. Huffman Auto- 
mobile Co., 175 N.W. 1021, 179 N.W. 
501, 502, 104 Neb. 211. See Ostegaard 
v. Adams & Kelly Co., 203 N.W. 564, 
565, 113 Neb. 393 (‘the state becomes 
an interested party, as the improvi- 
dent may become charges, demanding 
its care and supervision”). 


33. Perry v. W. L. Huffman Auto- 
mobile Co., 175 N.W. 1021, 179 N.W. 
501, 104 Neb. 211. See Ostegaard v. 
Adams & Kelly Co., 203 N.W. 564, 113 
Neb. 393 (one who relies on a lump 
sum payment or settlement must 
bring himself clearly within the stat- 
ute as to the facts entering into such 
adjustment’ as well as the law gov- 
erning the same). 


[a] Compensation based on injury 


‘ig material factor in the approval of 


an agreement for commutation, and, 
without aecurate knowledge of the 
nature and extent of the injury, the 


compensation to which claimant is 


entitled is unknown. Perry v. W. L. 
Huffman Automobile Co., 175 Nw. 
1021, 179 N.W. 501, 104 Neb. 211. 


34. State v. Koochiching County 
Dist. Ct., 158 N.W. 713, 184 Minn. 16, 
LiR.A.1916F 957; Bailey v. U. S. 
Fidelity, ete., 155 N.W. 237, 99 Neb. 
109. See In re Gonzales, 31 Hawaii 
672 (the power of the board to ap- 


a sum than the present worth of the 
installments awarded and unpaid). 


35. Perry v. W. L. Huffman Auto- 
mobile Co., 175 N.W. 1021, 179 N.W. 
501, 104 Neb. 211. 


[a] Statutory method. — “ ‘The 
probable future payments, capitalized 
at their present value upon the basis 
of interest calculated at five per cen- 
tum per annum with annual rests’ is 
the statutory method of determining 
the lump sum payable’ in lieu of 
periodical payments. 6 There 
is no other standard for commutation. 
Any method reducing the compensa- 
tion thus ascertained is unauthorized 
as a basis for the approval of a set- 
tlement.” Perry v. W. L. Huffman 
Automobile Co., 175 N.W. 1021, 179 N. 
W. 501, 104 Neb. 211, 217, 218. 


36. Bailey v..U. S. Fidelity, etc., 
Co., 155 N.W. 237, 99 Neb. 109. 


37. Taylor v. Locke, Moore & Co., 
114 So. 168, 164 La. 577. 


Additional compensation by way of 
penalty for violation of statutory pro- 
hibition see infra § 605. 


38. Musick v., Central Carbon Co., 
117 So. 277, 166 La. 355 [aff 8 La. App. 
136]. See Nelson y. Employers’ 
Casualty Co., (La.App.) 134 So. 782 
[recalled (App.) 141 So. 619] (to this 
effect). 


{a] Payment is not admission that 
injury caused death so as to invali- 
date the settlement. Musick v. Cen- 
tral Carbon Co., 117 So. 277, 166 La. 
355 [aff 8 La.App. 136]. 


39. Bailey v. U. S. Fidelity, etce., 
Co., 155 N.W, 237, 99 Neb. 109. 


40. Award of lump sum compen- 
sation upon agreement notwithstand- 
ing objections of insurer see infra § 


41. Bailey v. U. S. Fidelity, etc, 
Co., 155 N.W. 237, 99 Neb. 109 [foll 
County Coal Co. of Alabama v. Bush, 
109 So. 151, 215. Ala. 25]. 


42. Hartsock v, Long, 124 N.B. 509, 
73 Ind.App. 1. ; 
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count from the periodical payments, such additional 
‘compensation by way of penalty is recoverable in 
An employer who enters into a 
lump sum settlement for a sum within the prohibited 
discount because of an honest mistake as to the 
amount of the employee’s wages is not liable for the 


a proper case.** 


statutory penalty.4 Where the 


pensation has been reduced by statute, after the 
prohibited settlement but before final judgment, the 
right of recovery is not lost, but only the reduced 


compensation is recoverable.*® 


[§ 606] C. Award by Arbitrator, Commissioner, 
Board, or Court—1l. Jurisdiction and Power—a. In 


43. Taylor v. Lock, Moore & Co., 
Mech 163, 164 La. 577 [am 6 La.App. 
4 is . 


[a] If greater discount has been 
used in computation of lump sum 
than statute allows, the lump sum 
agreement is not binding on the em- 
ployee; and, at any time within the 
statutory period, in order to justify 
the claim for additional compensa- 
tion, it is only necessary for the em- 
ployee to allege and show that the 
lump sum agreed on was less _ than 
that authorized. Taylor v. Lock, 
Moore & Co., 114 So. 163, 164 La. 577 
[am 6 La.App. 462]. See Nelson v. 
Employers’ Casualty Co., (La.App.) 
134 So. 782 [op and decree recalled 
on other ground (App.) 141 So. 619] 
(a petition for additional compensa- 
tion by way of penalty, alleging a 
judgment entered on an agreement 
for compensation at less than the 
statutory discount, presents a cause 
of action). 


[b] Penalty held not recoverable 
although settlement not approved by 
court of competent jurisdiction.— 
Where the dependent of an employee, 
whose injury if compensable under 
the federal act was without the juris- 
diction of the state act, brings suit 
under the state act and later under 
the federal act, containing no limita- 
tion on the rights of the parties to 
compromise their differences, and, 
after the suit under the federal act is 
brought to trial, compromises it fora 
lump sum, discontinuing both actions, 
the dependent in effect recovers un- 
der the federal act and may not after- 
ward, by a shift in position, recover 
the penalty for an unauthorized set- 
tlement under the state act. Guillot 
vy. Louisiana Ry. & Nav. Co., 117 So. 
558, 166 La. 467 [appeal dism 49 S.Ct. 
14, 278 U.S. 556, 73 L.Ed. 504]. 


Statutory restriction as not appli- 
cable where right to compensation 
disputed see supra § 604. 


44. Brown v. J. B. McCrary Co., 119 
So. 731, 10 La.App. 499. 

45. Taylor v. Lock, Moore & Co;; 
1414 So. 163, 164 La. 577 [am _6 La. 
App. 462]; Musick v. Central Carbon 
Co., 8 La.App. 136 [aff 117 So. 277, 
166 La, 355]. 

[a] Reason for rule.—The penalty 
creates no vested right in the em- 
ployee until. reduced to judgment. 
Taylor v. Lock, Moore & Co., 114 So. 
163, 164 La. 577 [am.6 La.App. 462]. 


Wo vested right in penalties gener- 
ally see Constitutional Law § 556. 


.46. ‘Underhill v. Central Hospital 
for the Insane, 117-N.E. 870, 66 Ind. 
App. 44 (under the specific provision 
of the statute, the industrial board 
may award compensation for perma- 
nent partial disability in a lump sum). 


47. Cogdill v. 4tna Life Ins. Co., 
2 P.(2d) 292, 90 Mont, 244; Sullivan 
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additional com- 
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General. A provision that the administrative board 
is authorized to commute the periodical payments of 
compensation, in whole or part, to one or more lump 
sum payments,*® on a proper application,** or, un- 
der certain statutes, without such application,*® un- 
der special circumstances, if deemed advisable*® 
and if payment in a lump sum is in the interest of 
justice,°° for the best interests of the parties,®* of the 
employee or his dependents and will avoid undue 
hardship to either party,®? provided a designated 


period has elapsed from the date of injury,°* or the 


v. Anselmo Mining Corporation, 268 
P. 495, 82 Mont. 543. 


[a] Affirmance of judgment of dis- 
trict court affirming an award of com- 
pensation did not deprive the indus- 
trial accident board of its power, un- 
der the statute, to award compensa- 
tion in a lump sum, requested after 
appeal. State v. District Court of 
Second Judicial Dist. in and for Sil- 
ver Bow County, 293 P. 291, 293, 88 
Mont. 400 (“as the district court had 
no original jurisdiction to entertain 
the question whether an employee 
shall be. allowed toShave his weekly 
payments converted into a lump sum 
settlement, jurisdiction to entertain 
that question being in the board, there 
can be no application of the doc- 
trine of res adjudicata upon that is- 
sue in this case; for that issue was 
not, and under the conditions could 
not have been, presented to the 
court’). 


48. Wecessity of application for 
commutation see infra § 607. 


49. State v. State Industrial Com- 
mission, 111 N.E. 299, 92 Ohio St. 434, 
L.R.A.1916D 944, Ann.Cas.1917D 1162; 
Reteuna v. Industrial Commission, 185 
P. 535, 55 Utah 258. 


50. Snyder v. Union Mills, Inc., 222 
N.Y.S. 94, 220 App.Div. 786; Becker 
y. Taylor & Co., 216° N.Y.S. °625,, 217 
App.Div. 414; Hutchinson v. Rufus 
Darrow’s Son, Inc, 209 N.Y.S. 527, 
212 App.Div. 751; Bell v. Fraser, 206 
N.Y.S. 530, 210 App.Div. 560; Mandel- 
blatt v: Auswaks, 202 N.Y.S. 383, 207 
App.Div. 73; Lauritzen v. Terry & 
Tench Co., 184 N.Y.S. 683, 193 App. 
Div. 809; Shrine Drilling Co. v. Price, 
22 P.(2d). 1010,.164 Okl. 64; .M..T. 
Smith & Son Drilling Co. v. Cox, 21 
P.(2d) 496, 162 Okl. 301; Manahan 
Drilling Co. v. Bazzel, 4.P.(2d) 745, 
153 OKl. 23; Southwestern Light & 
Power Co. v. Griffin, 276 P. 774, 136 
Okl. 138; Oklahoma Leader Co. v. 
State Industrial Commission, 221 P. 
431, 97 Okl. 123; Livingston Oil Cor-. 
poration v. Henson, 215 P. 1057, 90 
Okl. 76; Stephenson v. State Indus- 
trial Commission of Oklahoma, 192 P. 
580, 79 Okl. 228. 


51. In re Gonzales, 31 Hawaii 672; 
Sunlight Coal Co. v. Industrial Com- 
mission, 182 N.E. 758, 350 Ill. 125; 
Lincoln Water & Light Co. v. Indus- 
trial Commission, 163 N.E. 381, 332 
Ill. 64; Sangamon County Mining Co. 
v. Industrial Commission, 146 N.E. 
492, 315 Tll. 532. 


[a] Despite provision that award 
of board shall be final, except in case 
of fraud or changed conditions, an 
award in one or more lump sums is 
authorized at any time, even after 
the expiration of the time allowed 
by law for appealing from the decree 
awarding periodical payments, under 
the provision that the liability of the 
employer for: compensation. may be 


result of the injury is suclt as to be within the ap- 
plication of the provision,®* according to the various 


discharged by the payment of one or 
more lump sums whenever the board 
determines that it is for the best in- 
terests of all the parties. In re Gon- 
zales, 31 Hawaii 672. 


52. Schmelzle v. Ste. Genevieve 
Lime & Quarry Co. (Mo.App.) 37 S. 
W.(2d) 482; Woodward v. Pittsburgh 
Engineering & Construction Co., 143 
A. 21, 293 Pa. 338; Garrity v. Bituco 
Mfg. & Chemical Co., 120 A. 764, 277 
Pa. 88; Lovasz v. Carnegie Steel Co., 
109 A. 601, 266 Pa. 84. 


[a] Commutation in part.—Luban- 
ski v. Delaware, Lackawanna & West- 
i. Railroad Company, 81 Pa.Super. 


53. See cases infra this note. 


[a] “fhe dominant purpose of this 
provision is to enable the Industrial 
Commission to promote the best inter- 
ests of the injured employee.” Flan- 
no ee v. Tell, 213 N.W. 660, 661, 193 

is. § 


[b] Case of permanent total disa- 
bility, in the absence of an apparent 
intention to the contrary in the lan- 
guage used, is within the application 
of the statute. Karoly v. Industriai 
Commission of Colorado, 176 P. 284, 
65 Colo. 239, 243 (‘It is difficult to 
perceive what circumstances would 
warrant the payment of a lump sum 
to an injured employee whose disa- 
bility is only partial or temporary, 
which circumstances would not also 
favor the payment of the lump sum 
to the employee if his disability were 
total and permanent’). 


54. See cases infra this note. 


[a] Im Texas (1) where, in the 
case of death or permanent total dis- 
ability, liability may be redeemed, un- 
der the statute, by the payment of a 
lump sum by agreement of the par- 
ties, and any other character of lump 
sum settlement shall be excluded, 
except that in special cases where in 
the judgment of the board manifest 
hardship or injustice would otherwise 
result, the board may compel pay- 
ment in a lump sum, such payment 
cannot be required except in case of 
death or total permanent disability, 
notwithstanding manifest hardship or 
injustice might result because of the 
denial of a lump sum payment. Tex- 
as Indemnity Ins. Co. v. James, (Ciy. 
App.) 297 S.W. 254; Oilmen’s Recipro- 
cal Ass’n v. Harris, (Civ.App.) 293 S. 
W. 580; AStna Life Ins. Co. v. Rodri- 
quez, (Civ.App.) 255 S.W. 446; Texas 
Employers’ Ins. Ass’n v. Pierce, (Civ. 
App.) 280 S.W. 872, 873 (“the intent of 
the Legislature was to restrict the 
payment of the compensation in a 
lump sum to cases where the injury to 
the employee resulted either in his 
death or a total permanent incapacity, 
and (1) the parties agreed it should 
be paid, or (2) in the judgment of 
the board ‘manifest hardship or in- 
justice’ would result if it were not 
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provisions of the act in force,®* vests in the board the 
discretion to order a lump sum payment in a proper 
ease. Although the exercise of the power to order 
the commutation of periodical payments to one or 
more lump sums is, under the statute, wholly within 
the discretion of the board,®® the board may not exer- 
cise the power arbitrarily.°7 Under a provision that 
compensation shall be paid periodically except that 
the board, whenever it deems advisable, may, under 
certain conditions, commute such periodical pay- 
ments to one or more lump sums, there is no power 
in the board to make an award in one sum for an 
injury which the statute provides shall be com- 
pensated periodically in the absence of any attempt 
to commute the compensation. Where a desig- 
nated court is authorized, on proper procedure,®® to 
determine and, if it appears to the best interests 
of the parties,®° the best interests of the employee 
or for the avoidance of undue expense or hardship 
to either party,°! the best interests of the person 
or persons receiving or dependent upon such com- 
pensation or that the person receiving such compen- 
sation has removed or is about to remove from the 
United States,*? according to the various provisions 
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tion shall be paid in a lump sum, to order such pay- 
ment, the court is thereby given the jurisdiction to 
determine, in the proper exercise of its discretion, 
whether or not payment under the act shall be made 
in a lump sum. Under a provision that, where a 
claimant for compensation has to bring an action to 
determine his rights to compensation, the court may 
render a judgment for a lump sum or, in the dis- 
eretion of the judge, for periodical payments, ex- 
cept that in no ease shall a lump sum judgment be 
rendered for any injury not ascertainable by objec- 
tive examination, the court, in a proper case, has 
the jurisdiction to render a judgment for a lamp 
sum®¢ or, in the discretion of the judge, for periodical 
payments.°> The rule that a lump sum settlement 
may be considered by the trial court, regardless of 
whether or not such question was considered by the 
administrative board,®® applies not only to cases ap- 
pealed from the ruling of the board, but also to a 
proceeding brought to enforce an award, where the 
plaintiff seeks a lump sum.®? Under a provision 
as to the commutation at a designated discount of 
the future installments of compensation to be paid 
nonresident aliens,®® the board has only the power 
to commute the installments that are to accrue®® 


of the compensation act in force,°* that compensa- 


paid in that way’’); Hartford Acci- 
dent & Indemnity Co. v. Leigh, (Civ. 
App.) 57 S.W.(2d) 605. Agreement 
for commutation of payments see su- 
pra § 604. (2) In case of permanent 
partial disability, the periodical pay- 
ments of compensation are not subject 
to commutation. Hartford Accident 
& Indemnity Co. v. Leigh, supra; 
Choate v. Hartford Accident & Indem- 
nity Co., (Civ.App.) 54 S.W.(2d) 901. 
(3) The application of the statutory 
exception to the general rule that 
compensation shall be periodical is 
in the discretion of the board. Mil- 
lers’ Indemnity Underwriters v. 
Green, (Civ.App.) 237 S.W. 979; Lum- 
bermen’s Reciprocal Ass’n v. Behnken, 
(Civ.App.) 226 S.W. 154 [aff 246 S.W. 
(2, 112,,Tex,..103;; 28. A.L.R. 1402]; 
Texas Employers’ Ins, Ass’n v. Down- 
ing, (Civ.App.) 218 S.W. 112; Texas 
Employers’ Ins. Ass’n v. Boudreaux, 
(Civ.App.) 213 S.W. 674. 


55. See statutory provisions. 


56. See statutory provisions; 
supra text and notes 49-51. 


and 


57. Roma vy. Industrial Commis- 
Se pat Ohio, 119 N.E. 461, 97 Ohio 
t. : 


Review of exercise of discretion see 
infra § 625. 


58. Wozneak vy. Buffalo Gas Co., 
161 N.Y.S. 675, 175 App.Div. 268. 


[a] “Authority to commute [is] 
a power to anticipate the payments 
and to permit the insurance carrier 
to discharge the obligation for a less 
present sum than the ultimate pay- 
ments.” Wozneak vy. Buffalo Gas Co., 
161 N.Y.S. 675, 676, 175 App.Div. 268. 


59. See infra §§ 614-625. 


60. Staley v. Illinois Cent. R. Co., 
186 I1].App. 593 [rev on other grounds 


109 N.B. 342, 268 Ill. 356, L.R.A.1916A 
450]. 
{a] Arbitration unnecessary.—Un-: 


der a provision of the compensation 
act that any question of law or fact 
in determining the compensation pay- 
able shall be determined by agree- 
ment or arbitration, an arbitration is 
unnecessary, before commencing the 
statutory proceedings for an adjudica- 
tion by the court, where there is no 
dispute as to the amount of compen- 
sation and the only question is wheth- 
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er or not it is to be paid in a lump 
sum. Staley v. Illinois Cent. R. Co., 
186 Ill.App. 593 [rev on other grounds 
aes 356, 109 N.E. 342, L.R.A.1916A 


61. Jensen v. F. W. Woolworth Co., 
106 A. 808, 92 N.J.Law 529. 


62. Bacon v. United Hlectric Rys. 
eo 150 A. 818, 51 R.I. 84, 69 A.L.R. 


63. See statutory provisions. 


64. Shumona v. Armour & Co., 259 
P./ 703,124. Kan. 287; Southern. v. 
Western States Portland Cement Co., 
194 P. 637, 108 Kan, 2138. 


[a] X-ray examination disclosing 
injury is an “objective examination” 
within the meaning of the phrase. 
aun v. Hibbens, 213 P. 661, 113 Kan. 
121. 


65. Messick v. McEntire, 156 P. 
740, 741, 97 Kan. 813; Halverhout v. 
Southwestern Milling Co., 155 P. 916, 
97 Kan. 484; Gorrell v. Battelle, 144 
P. 244, 93 Kan, 370. 


[a] Although jury return general 
verdict, in an action to recover com- 
pensation, inasmuch as the judgment 
is to be entered according to the pro- 
visions of the compensation act and 
by that act the discretion is vested 
in the court to award judgment in a 
lump sum or in periodical payments, 
the trial court is warranted in ad- 
judging that payments should be 
made periodically in the proper ex- 
ercise of. its discretion. Anderson v. 
Commonwealth Oil & Refining Co., 206 
P. 900, 111 Kan. 314. 


[b] On application for order to 
enforce judgment for periodical pay- 
ments, where the court is empowered 
to order compensation in a lump sum 
or, in its discretion, periodical pay- 
ments, in making the order to enforce 
the judgment the court’ may properly 
order that the employer pay the en- 
tire compensation at one time, in 
the event of a refusal at any time to 
make the payments. Lombard v. Uh- 
rich, 172 P. 32,102 Kan. 780. Payment 
and enforcement of award generally 
see infra §§ 1351-1380. 


66. See infra text and note 67. 
67. Minor v. London Guarantee & 


‘Accident Co., (Tex.Civ.App.) 267 S.W. 


1020 [rev on another ground (Commn. 
App.) 280 S.W. 163]. 


[a] Reason for rule.—In the ab- 
sence of any provision limiting the 
jurisdiction of the court to determine 
the question of lump sum payment, 
where it has not been decided by the 
board, the court has such jurisdic- 
tion not by virtue of the compensa- 
tion act, but by virtue of the general 
jurisdiction with which it is vested 
by the constitution of the state and 
by virtue of the fact that, having ac- 
quired jurisdiction of the case, it has 
jurisdiction to determine all issues 
between the parties. Minor v. Lon- 
don Guarantee & -Accident Co., (Tex. 
Civ.App.) 267 S.W. 1020 [rev on an- 


other ground (Commn.App.) 280 S.W. 
163]. 
68. See statutory provisions; and 


infra § 1412. 


69. Perino v. Lackawanna Steel 
Co., 241 N.Y. 31257150) INCE Lane toll 
Werenjchik v. Ulen Contracting Cor- 
poration, 173 N.E. 921, 255 N.Y. 56]. 


[a] Reason for rule.—‘Though ob- 
ligation to pay an award upon a con- 
tested claim becomes’ enforceable 
only after the award has been made, 
liability for compensation becomes 
fixed when the injury occurs, and the 
commission thereafter merely deter- 
mines the facts upon which the con- 
clusion of the existence of the lia- 
bility must rest. It does not create a 
debt or obligation; it decides whether 
an obligation is imposed by law under 
the particular circumstances proven. 
Though payment of the compensation 
may not be enforced before the award, 
the right to the payment of compen- 
sation: ‘periodicallWesiay sn.ussqteeue in 
like manner as wages’ exists. Section 
25. It seems to us clear that the Leg- 
islature contemplated that each pe- 
riodic payment to which the injured 
employee or a dependent might prove 
valid claim constitutes an installment 
of compensation, and that by Section 
17 of the statute it conferred upon 
the commission power, to commute 
only such installments as might ac- 
crue periodically , thereafter, An 
award which covers a period already 
passed is itself an adjudication: that 
the right to compensation for that pe- 
riod had already accrued, and the 
amount‘ thereof may not be regarded 
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after the date of the application to commute.*° 


Ascertainment of persons to be paid and payments 
Inasmuch as 
means the substitution of a specific sum of money 
for conditional payments,’? a substitution of one 
kind of payment for another,’ before compensation 
can be commuted, it must, in the first place, be prop- 
erly determined ;‘* accordingly, the commutation of 
periodical payments to a lump sum is unauthorized 
in a proceeding for that purpose where the person, 
or persons, entitled to compensation have not been 


to be commuted.’ 


as ‘future installments’ of compensa- 
tion.” Perino v. Lackawanna Steel 
Co., 150 N.E. 127, 129,241 N.Y. 312. 


[b] “Future installments,” as used 
in such provision, must have been in- 
tended to be distinguished from ‘past 
installments.” Perino v. Lackawanna 
Steel Co., 150 N.E. 127, 241 N.Y. 312. 


[c] Rule that computation shall 
be from date of death is beyond the 
powers of the board. Perino v. Lack- 
awanna Steel Co., 150 N.E. 127, 241 
INV e ote 


70. Dauphine v. Blair, 220 N.Y.S. 
478, 220 App.Div. 63. 


[a] Delay in acting on application 
cannot affect right to commutation of 
future installments. Dauphine v. 
eats 220 N.Y.S. 478, 220 App.Div. 
63. 


71. Propriety of award of lump 
sum in view of probability of death or 
change in condition of claimant see 
infra § 609. 


72. Webster D. [quot H. W. Clark 
Co. v. Industrial Commission, 126 N. 
EB. 579; 581, 291 111).561). 


73. Standard D. [quot H. W. Clark 
Co. v. Industrial Commission, supra]. 
See Gahan vy. F. S. Payne Co., 118 A. 
922, 98 Conn. 233 (the principle un- 
derlying the statutory provision au- 
thorizing the compensation commis- 
sioner to commute weekly compensa- 
tion into monthly or quarterly pay- 
ments as well as to commute weekly 
‘compensation in cases of partial in- 
capacity of longer duration is that 
commutation is the substitution of an- 
other form of compensation for the 
weekly compensation). 


74 UH. W. Clark Co. v. Industrial 
Commission, 126 N.B. 579, 291 Ill. 561. 
See Johnson v. Pillsbury Flour Mills, 
245 N.W. 619, 187 Minn. 362 (a lump 
sum award is to be calculated on the 
determined periodic compensation—on 
the basis of a previous award of com- 
pensation payable periodically); Mil- 
ler v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 63 S.W.(2d) 883 (if 
the employee establishes his right to 
recover under the general provisions 
of the compensation act, he would, if 
the facts justify it, be entitled to a 
lump sum settlement). 


Amount and period of compensation 
for disability or death see supra §§ 
517-602. 


Employees within intent of acts see 
supra §§ 158-258. 


Persons entitled on death of em- 
ployee see supra §§ 270-324. 


75. H. W. Clark Co. v. Industrial 
Commission, 126 N.E, 579, 291 Ill. 561. 


[a] Proceeding to award lump sum 
to petitioners jointly.—H. W. Clark 
Co. v. Industrial Commission, 126 N. 
EB. 579, 291 Ill. 561. 


76. See cases infra this note; 
notes 77-82. 


and 
See also McMullen v. 
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determined;?® and, although the present right to, 


and the amount of, a periodical payment of com- 


“commutation” 


Gavette Const. Co., 175 N.W. 120, 207 
Mich. 586 (a provision that the board 
may at any time and in any case pro- 
vide for the commutation of pay- 
ments if its discretion is moved by the 
particular circumstances of the case 
is not inconsistent with other pro- 
visions of the act providing for the 
termination of payments if the injur- 
ed person should die leaving no de- 
pendents or, in the case of the death 
of one dependent, the right of the 
Surviving dependents to a pro rata 
share of his proportion). 


[a] Periodical compensation un- 
likely to exist may not be commut- 
ed. Gahan v. K..S..Rayne*Co., 118 A. 
922, 98 Conn. 233; Cogdill v. Atna 
pire Ins, Co., 2 P.(2d) 292, 90 Mont. 

44, 


{b] Under provision that future 
payments of compensation may be 
commuted to a lump sum represent- 
ing the present worth of such pay- 
ments only if the period during which 
they are payable can be definitely de- 
termined, where a workman leaves a 
widow and her child by a former mar- 
riage, dependent on him for support, 
under the provisions of the statute ap- 
plicable, a stepchild is to be regard- 
ed as a natural child of deceased for 
the purpose of ascertaining whether 
the period during which compensation 
is to be paid can be definitely deter- 
mined, and the remarriage of the wid- 
ow would not operate to relieve de- 
fendant from further payments of 
compensation; accordingly, the pe- 
riod during.» which compensation 
would be payable can be definitely de- 
termined, and there is no obstacle to 
commutation on that account. Reeves 
v. Northwestern Mfg. Co., 209 N.W. 
289, 202 Iowa 136. Period of compen- 
sation as definite where dependent on 
duration of widowhood see infra text 
and note 80. p 


Recovery of lump sum payment on 
contingency terminating right to com- 
pensation see infra § 626. 


77. See cases infra note 82. See 
also Woodward y. Pittsburgh Engi- 
neering & Construction Co., 143 A, 21, 
23, 293 Pa. 338 (under a provision 
that compensation may at any time 
be commuted by the board, disregard- 
ing the probability of the beneficiary’s 
death, if it appears that such com- 
mutation will be for the best interest 
of the employee, or his dependents, 
and that it will avoid undue expense 
or undue hardship to either party, an 
award for permanent partial disabil- 
ity may be commuted, provided the 
board is satisfied of the ultimate out- 
come of the injury or disability, its 
future character and effect on. earn- 
ing power, as indicated by the then 
physical condition of claimant; but 
“if there is a possibility that the par- 
tial disability will disappear before 
the end of the period fixed for pay- 
ment, or if the earning power should 
be increased so that the amount or- 
dered paid per week could be reduc- 
ed, then ‘the board should not order 


pensation have been determined, whether or not 
future payments are commutable to a lump sum de- 
pends on whether the period during which compen- 
sation is to be paid can be determined with a rea- 
sonable degree of certainty,’® depending on, accord. 
ing to the particular case, the duration of the in- 
capacity for which compensation is to be paid,‘? 
the duration of the life of the beneficiary,’*® in the 
absence of a provision to the contrary,’® the dura- 
tion of widowhood,®® or the duration of depend- 


the compensation commuted’). Dim- 
inution or termination of compensa- 
tion see infra § 1406. 


78. Karoly v. Industrial Commis- 
sion of Colorado, 174 P. 284, 65 Colo. 
239. See Stephenson v. State Indus- 
trial Commission of Oklahoma, 192 
P. 580, 79 Okl, 228 (in commuting 
periodical payments to a lump sum 
payment, the commission should take 
into consideration the reasonable life 
expectancy of claimant under all of 
the circumstances, for the purpose of 
determining the number of payments 
which would otherwise be payable). 
See also cases infra notes 80, 82. 


[a] Provision for fixing gYross 
amount at present worth of partial 
payments (1) does not prevent or pro- 
hibit the commission from fixing a 
gross amount in cases where the pe- 
riodical payments are to continue dur- 
ing the life of the injured employee. 
Karoly v. Industrial Commission of 
Colorado, 176 P. 284, 65 Colo. 239, 245. 
(2) Although the exact number of 
such partial payments in the future . 
cannot be estimated, the commission 
in the light of all the facts before it 
in a given case may make a reason- 
able estimate as to thexsprobable num- 
ber of such partial payments, and the 
probable duration of claimant’s life. 
Karoly v.- Industrial Commission of 
Colorado, Supra (‘‘the statute by nec- 
essary implication empowers the com- 
mission to do this, and to determine 
‘the present worth of partial pay- 
ments’ whether the exact number of 
aoe) payments can be ascertained or 
not’). 


Compensation as dependent on life 
of beneficiary see supra §§ 312-323. 


79. See infra text and note 86. 
See also supra note 77. 


80. See cases infra this note. 


[a] Authority to commute periodi- 
cal payments of compensation to wid- 
ow.—Under. a provision that compen- 
sation may be commuted by the board 
if it appears that such commutation 
will be for the best interest of the 
employee or the dependents of the 
deceased employee and that it will 
avoid undue expense or undue hard- 
ship to either party, if a widow asks 
commutation of future installments 
payable under a compensation agree- 
ment arising from the death of her 
husband, where under another provi- 
sion in the event of remarriage she 
would be entitled to but one third 
of the sum of such payments, the 
words “undue expense” or ‘undue 
hardship to either party” do not mean 
that permission is given to grant 
commutation in all cases, but the 
terms are used in a reStrictive sense; 
it is contrary to the express language 
used and against public policy to or- 
der the employer to pay what, in law, 
he is declared not bound to pay; like- 
wise, it would be unfair for the board 
to hold that every widow asking com- 
mutation is presumed to be acting dis- 
honestly in that she is seeking to se- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ency,®! particularly where the act provides that in 
case of commutation the lump sum payment shall be 
estimated at the present value of the future pay- 
ments.§2 Inasmuch as compensation unlikely to exist 


cure a large sum of money on the 
eve of a second marriage; accord- 
ingly, where the board is reasonably 
certain marriage is not intended, it 
is authorized to grant commutation 
without safeguarding the rights of 
the employer, but commutation should 
not be ordered where the contrary 
appears; in doubtful cases, in the 
exercise of a sound discretion, the 
board may refuse commutation, or 
may grant it on condition that some 
sort of indemnity or other safeguard, 
the form of which is largely a mat- 
ter for the board, be given. Garrity 
v. Bituco Mfg. & Chemical Co., 120 
A. 764, 277 Pa. 88 [overr in effect 
Hall v. Jones & Laughlin Steel Co., 
79 Pa.Super.Ct. 308, 3807 (reversing 
judgment of common pleas court re- 
quiring interest of employer safe- 
guarded in the event of widow’s re- 
marriage, “The shortest answer to 
this is that the act does not say so. 
et It would only be in cases 
where the widow has friends of means 
that such security could be given, and 
where the need was direst the pow- 
er to get the money would generally 
NOT) exist. = s4745< Should the wid- 
ow marry, it might appear that the 
employer was wronged but the evils 
resulting from the requiring of a bond 
from the widow would be greater in 
view of the results than the possi- 
bility of the widow getting more than 
she ought to have. In any event, this 
we think would be a matter for the 
legislature and not for the courts’’)] 
{crit Cogdill v. 4tna Life Ins. Co., 2 
P.(2d) 292, 295, 90 Mont. 244 (‘We 
cannot, however, subscribe to the 
Pennsylvania plan for the protection 
of the employer. Aside from the fact 
that to read into our act [provisions 
similar to those of Pennsylvania] a 
provision authorizing the requirement 
of an indemnity bond would be ju- 
dicial legislation which might be 
found contrary to public policy, a 
widow whose condition requires the 
conversion of weekly payments into 
a lump sum could hardly be expected 
to occupy a Station in the financial 
world such as could command such a 
bond for the repayment of moneys al- 
ready spent in the alleviation of her 
condition”’)]. See Cogdill v. Aitna 
Life Ins. Co., supra (under a pro- 
vision for the conversion of periodical 
payments in whole or in part into a 
lump sum payment which shall not 
exceed the estimated value of the 
present worth of the deferred pay- 
ments capitalized at the rate of five 
per cent per annum in the discretion 
of the board, the weekly compensa- 
tion of a widow may be converted into 
a lump sum payment, but, in deter- 
mining what that payment shall be, 
the board must determine what is 
“the present worth” of her right to 
compensation, and must take into 
consideration the contingencies of 
death and remarriage, either of which 
works a cessation of the right; the 
“deferred payments,” which shall be 
capitalized, mean such payments as 
would ordinarily become payable in 
the natural course of events, taking 
into consideration the expectancy of 
the beneficiary). But see Adams v. 
New York, O. & W. R. Co., 114 N.E. 
1046, 220 N.Y. 579 (under a statute 
ordering payment of the present val- 
ue of future payments to a state fund, 
in the absence of any tables fixing the 
date of probable remarriage, com- 
mutation is not permitted in respect 
of an award to a widow during the 
term of widowhood) [crit Cogdill v. 
4étna Life Ins, Co., supra, and point- 
, 
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ing out that subsequent amendment 

provided that commutation may be 

made in favor of widows on the basis 

as ete insurance remarriage ta- 
es]. 


Compensation as dependent on du- 
ration of widowhood see supra § 313. 


81. See cases infra this note. 


[a] Duration of dependency held 
presumptively for life.—Where com- 
pensation for partially dependent par- 
ents, like that for those totally de- 
pendent, extends for the period of 
dependency, under a provision au- 
thorizing the industrial commission 
in its discretion to allow the conver- 
sion of the compensation provided for 
into a lump sum payment, not to ex- 
ceed a certain amount, under such 
rules and system of computation as 
may be devised for obtaining the pres- 
ent value of such compensation, the 
commission has been held justified 
in following the rule for ascertain- 
ing the present worth of monthly 
payments which would presumptively 
last during the period of life expect- 
ancy of dependents, in determining 
the amount to be paid as such com- 
mutation. Federal Mut. Liability Ins. 
Co. v. Industrial Commission of Ari- 
zona, 257 P. 982, 32 Ariz. 293. 


[b] Duration of dependency held 
unascertainable.—Under a provision 
authorizing the commutation of death 
benefits payable to alien dependents, 
where no tables ascertaining the term 
of probable dependency are available, 
there can be no commutation of fu- 
ture payments which are to continue 
during dependency. Wagner v. Wil- 
son & Co., 167 N.E. 174, 251 N.Y. 67 
(distinguishing term of probable sur- 
vivorship). See Bailey v. Columbian 
Rope Co., 172 N.Y.S. 566, 184 App.Div. 
718 [appr Wagner v. Wilson & Co., 
supra] (under a statute authorizing 
the board, in its discretion, to order 
the payment of the present value of 
unpaid death benefits to a state fund, 
there can be no commutation of an 
award to a dependent mother paya- 
ble during her dependency, where 
there are no tables by which the term 
of her dependency can be measured; 
and the commission cannot determine 
that such an award is of value equal 
to a life award and compute it on 
that basis). Commutation of death 
benefits payable to aliens see infra § 
Pea ARS to state fund see infra 

7 . 


82. See statutory provisions; and 
Anderson v. Lynch, 115 A. 474, 96 
Conn. 673 [foll Knapik v. Waterbury 
Iron Works, 144 A. 465, 108 Conn. 640 
(since the statute requires that a 
true equivalence of value shall be 
maintained, it is obviously necessary 
that, before the weekly compensa- 
tions can be commuted into a lump 
sum, it conclusively appear that the 
weekly compensation will run for a 
definite number of weeks); Gahan 
v. F. S. Payne Co., 118 A. 922, 98 Conn. 
233] (the power of a compensation 
commissioner, under a provision, to 
approve the commutation of weekly 
payments into a single lump sum is 
limited by another provision that, in 
any such case of commutation, a true 
equivalence of value should be main- 
tained, with due discount of sums 
payable in the future). See also cases 
infra this note; and supra notes 80 
[a], 81 [al]. 


[a] Period of compensation de- 
pendent on duration and degree of in- 
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may not be commuted,*? where the statute permits 
the commutation of periodical payments in whole 
or part,’ the court is unauthorized to order pay- 
ment out of the last periodical payments rather than 


capacity as distingnished from fixed 
period.—(1) If the period for which 
legal compensation is to be contin- 
ued is fixed under the statute, the 
award can be commuted into a sin- 
gle lump sum without changing its 
value to claimant or its cost to the 
respondent, but in all other cases 
where the duration and amount of 
weekly payments is dependent on 
the continuance and degree of claim- 
ant’s incapacity, although such pay- 
ments may, under the statute, be com- 
muted into monthly or quarterly pay- 
ments, they cannot be commuted into 
a single lump sum. Anderson v. 
Lynch, 115 A. 474, 96 Conn. 673 
[foll Gahan v. F. S. Payne Co., 118 
A. 922, 9238, .98 Conn. 233]. See 
Deemer Steel Casting Co. v. Frank, 
108 A. 283, 30 Del. 497 (under a pro- 
vision that compensation may be com- 
muted by the compensation board at 
its present value at a certain discount, 
where the disability will continue for 
an indefinite period, although ulti- 
mately to be followed by partial dis- 
ability, the board will probably deny 
or postpone any commutation of the 
weekly payments of compensation). 
(2) “Where the Commissioner may 
reasonably find that the incapacity, 
partial or total, will continue for a 
definite time, he is authorized under 
this statute, if he finds it just or nec- 
essary, to commute the weekly com- 
pensation covering this fixed period. 
Where he cannot reasonably find that 
the incapacity will continue for a 
definite or fixed period, he has no pow- 
er to commute, even though he may 
find it just or necessary so to do.” 
Gahan v. F. S. Payne Co., supra. See 
Knapik v, Waterbury Iron Works, 
144 A. 465, 108 Conn. 640 (although 
the statute does not provide a spe- 
cific number of weekly compensations 
for the injury in question, but the in- 
capacity, as a fact, will be permanent 
and the commissioner has found in 
effect that the employee has suffered 
a permanent total incapacity for 
which, under the statute, the period 
of compensation must necessarily be 
a certain maximum number of weeks, 
the legal authority of the commis- 
sioner to commute the weekly com- 
pensation is undoubted). 


[b] “Probable future payments.” 
—Under a provision that the lump 
sum. into which periodical payments 
may be commuted shall be an amount 
which will equal the total sum of the 
probable future payments capitalized 
at their present value on the basis 
of interest calculated at a certain 
percentage with annual rests, “prob- 
able future payments” can only mean 
such payments as would ordinarily 
become payable in the natural course 
of events, taking into consideration 
the beneficiary’s age, health, and oth- 
er Similar elements entering into the 
consideration of the expectancy of 
life. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Tit. 
561 (the administrative board should 
receive and consider evidence from 
which the “probable future payments” 
may be reasonably determined). 


Computation of future payments at 
present value see infra § 613. 


Provision as to future payments at 
present value as not prohibiting com- 
mutation where payments are to con- 
hae during life see supra note 78 

a]. 


83. See supra note 76 [a]. 
84. See statutory provisions. 
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an aliquot part of each.*5 


if he had paid periodically.*® 
Power of arbitrator. 


Binoy 


Jurisdiction and power of appellate tribunal.®° 


85. Cogdill v. 4tna Life Ins. Co., 
2 P.(2d) 292, 90 Mont. 244 (widow). 


[a] Reason for rule.—The court is 
unauthorized to make the employer, 
in effect, an insurer against the con- 
tingencies which terminate the right 
to compensation by requiring the em- 
ployer to pay a lump sum in advance 
and to look to the last periodical pay- 
ments for reimbursement. Cogdill v. 
AStna Life Ins. Co., 2 P.(2d) 292, 90 
Mont. 244. 


86. Shaftic v. Commonwealth Coal 
. Coke Co., 161 A. 778, 106 Pa.Super. 
406. 

87. See statutory provisions. 


Award by arbitrator for schedule 
injury calling for compensation in 
lump sum see supra § 547. 


88. Young v. Shellabarger Mill & 
Elevator Co., 256 P. 992, 123 Kan. 628; 
Gilmore v. Western Coal & Mining 
Co., 205 P. 1018, 111 Kan. 158; Roper 
v. Hammer, 187 P. 858, 106 Kan. 374. 
See Gorgnigiani v. Welch, 26 B.C. 195, 
[1918] 3 West.Wkly. 797 (an objec- 
tion to an award made by an arbitra- 
tor on the ground that it is for a lump 
sum instead of for so much a week 
will not lie where the amount is sim- 
ply the total result of the addition of 
several sums, computed on the basis 
of the weekly allowance up to a cer- 
tain date prior to the date of the 
award). 


89. Boyd v. J. R. Crowe Coal & 
Mining Co., 185 P. 9, 105 Kan. 551. 


[a] Court is not authorized to in- 
terfere with such award because, un- 
der another provision of the act, the 
employer has the right, after the 
lapse of a certain period, to redeem 
the payments prospectively due under 
the award by paying a lump sum at 
the designated discount. Boyd v. J. 
R. Crowe Coal & Mining Co., 185 P. 9, 
105 Kan. 551. Right of employer to 
redeem liability at discount see in- 
fra § 610. 


90. Source and nature of juris. 
diction of appellate courts generally 
see Courts § 445. 


91. Jurisdiction and power of 
board to grant lump sum award see 
supra text and notes 46-58. 


Procedure to secure lump sum 
award see infra §§ 614-625. 


92. Cobine v. Industrial Commis- 
sion, 183 N.E. 220, 350 Ill. 384; State 
v. District Court of Second Judicial 
Dist. in and for Silver Bow County, 
293 P. 291, 88 Mont. 400; Landeen v. 
Toole County Refining Co., 277 P. 615, 


Under a provision that 
compensation may be commuted disregarding the 
probability of the beneficiary’s death, commutation 
is authorized in a proper case even though the ef- 
fect may be to render the employer liable, if the 
employee should die, to pay a larger amount than 


Where, under the act, an 
award by an arbitrator is forbidden to be in a lump 
sum, except as to compensation due and unpaid at 
the time of the award,’? an arbitrator in making an 
award in a lump sum otherwise acts without author- 
ity;88 and where an award by an arbitrator is con- 
templated by the act, an arbitrator making an award 
to be paid periodically, except for the sum due at 
the time of the award, is acting within his author- 
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Where an award for a lump sum may be made only 
upon application to the board,®! an appellate tri- 
bunal has no power to award a judgment for a lump 
sum, except on appeal from the refusal of the board 
to make the award;®? and an appellate tribunal, 
whose jurisdiction is limited to the record on ap- 


peal, is without authority to enter a judgment for 


compensation in a lump sum, although on an agree- 
ment of the parties, where no such agreement was 
before the court below;?* 
before the court, on appeal from the determination 
of the board, is in the nature of a trial de novo,°** 
the court may grant, under the provision authorizing 
the board to award alump sum in special cases where 
manifest hardship and injustice would otherwise 
result, as determining one of the issues between the 
parties, a demand for a lump sum judgment,®® pro- 


but where the hearing 


vided the injury has resulted in death or total perma- 


85 Mont. 41. 


[a] Award of lump sum within 
discretion of district court on appeal. 
—Sullivan vy. Anselmo Mining Corpo- 
ration, 268 P. 495, 82 Mont. 543. 


[b] Proceedings should be re- 
manded .to boart.—Cobine v. Indus- 
ant gece Wt 183 N.E. 220, 350 


93. Department of Industrial Re- 
lations v. Travelers’ Ins. Co., (Ga.) 
170 S.E. 883 [answer conformed to 
(App.) 171 S.E. 169]. 


94. Hearing on appeal from board 
as trial de novo see infra § 1271. 


95. Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Tex.Commn.App.) 231 S. 
W. 756; Texas Employers’ Ins. Ass’n 
v. Henson, (Tex.Civ.App.) 31 S.W. (2d) 
669 [rev on other grounds (Commn. 
App.) 48 S.W.(2d) 970 (vacated on an- 
other ground (Commn.App.) 52 S.W. 


(2d) 247)]; Millers’ Indemnity Un- 
derwriters v. Green, (Tex.Civ.App.) 
237 S.W. 979; Lumbermen’s Recipro- 


cal Ass’n vy. Behnken, (Civ.App.) 226 
S.W,.. 154 [aff “246, S°w.'%2,' 112 Tex. 
103, 28 A.L.R. 1402]. 


[a] Court on appeal has same 
powers as board.—U. S. Fidelity & 
Guaranty Co. v. Nettles, (Tex.Civ. 
App.) 21 S.W.(2d) 31 [rev on other 
grounds (Commn.App.) 85 S.W.(2d) 
1045]; Texas Employers’ Ins. Ass’n 
v. Downing, (Tex.Civ.App.) 218 S.W. 
112; Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Tex.Civ.App.) 213 S.W. 
674. Power of board see supra text 
and note 54 [a]. 


[b] Discretionary power vested in 
court by provision.—(1) In general. 
Georgia Casualty Co. v. Little, (Tex. 
Civ.App.) 281 S.W. 1092; Millers’ In- 
demnity Underwriters v. Green, (Tex. 
Civ.App.) 237 S.W. 979. (2) The tri- 
al court may allow a lump sum by 
way of compensation to one bene- 
ficiary and periodical payments to an- 
other. Travelers’ Ins, Co. v. Smith, 
(Tex.Civ.App.) 266 S.W. 574. 


[c] Despite provision that, where 
weekly payments are not sufficient, 
amount may be increased by diminish- 
ing the number of weeks, the trial 
court may, in the exercise of a sound 
discretion, cause insurer to redeem his 
liability by payment in a lump sum. 
Travelers’ Ins. Co. v. Smith, (Tex.Civ. 
App.) 266 S.W. 574. Increase of 
amount of periodical payment see in- 
fra § 1381. 


Court without authority to render 
judgment for lump sum where issue 
not submitted to jury see infra § 623. 


nent incapacity,®® although the issue was not raised 


96. Texas Employers’ Ins. Ass’n v. 
Jones, (Tex.Civ.App.) 40 S.W.(2d) 
961; Norwich Union Indemnity Co. v. 
Maynard, (Tex.Civ.App.) 300 S.W. 196; 
Texas Indemnity Ins. Co. v. James, 
(Tex.Civ.App.) 297 S.W. 254; Nor- 
wich Union Indemnity Co. v. Davis, 
(Tex.Civ.App.) 293 S.W. 932; Oilmen’s 
Reciprocal Ass’n v, Harris, (Tex.Civ. 
App.) 293 S.W. 580; Texas Employers’ 
Ins. Ass’n v. Nelson, (Tex.Civ. App.) 
292 S.W. 651; Texas Employers’ Ins. 
Ass’n v. Moreno, (Tex.Civ.App.) 260 
S.W. 283 [aff (Commn.App.) 277 S.W. 
84]; Texas Employers’ Ins. Ass’n v. 
Shilling, (Tex.Civ.App.) 259 S.W.. 236; 
48tna Life ins. Co. v. Rodriguez, (Tex. 
Civ.App.) 255 S.W. 446. 


[a] Jurisdiction of court.—The 
district court, on appeal from a judg- 
ment of the industrial.accident board 
refusing to commute weekly payments 
into a lump sum, has jurisdiction to 
try one or all of the questions pre- 
sented by the pleadings of the par- 
ties and the evidence, including the 
questions of the totality and perma- 
nence of the injury, as well as the 
right toa lump sum payment. South- 
ern Surety Co. v. Hendley, (Tex.Civ. 
App.) 226 S.W. 454. 


[b] In case of permanent partial 
incapacity, the commutation of com- 
pensation to a lump sum is not au- 
thorized under thexstatute. Hartford 
Accident & Indemnity Co. v. Leigh, 
(Tex.Civ.App.) 57 S.W.(2d) °605; 
Choate v. Hartford Accident & Indem- 
nity Co., (Tex.Civ.App.) 54 S.W.(2d) 
901; Texas Employers’ Ins. Ass’n v. 
Moreno, (Tex.Civ.App.) 260 S.W. 283 
[aff (Commn.App.) 277 S.W. 84]. 


[c] Findings held insufficient to 
authorize lump sum judgment.—(1) 
Failure to pay compensation in lump 
sum would result in manifest hard- 
ship and injustice, where injuries re- 
sulted neither in death nor permanent 
total incapacity. Texas Employers’ 
Ins. Ass’n y. Shilling, (Tex.Civ.App.) 
259 S.W. 236. (2) Partial incapacity 
amounting to sixty per cent. Texas 
Employers’ Ins. Ass’n y. Nelson, (Tex. 
Civ.App.) 292 S.W. 651. (3) Perma- 
nent impairment of forearm not re- 


sulting in total incapacity. Norwich 
Union Indemnity. Co. vy. Maynard, 
(Tex.Civ.App.) 300 S.W. 196. (4) Per- 


manent loss of use of hand. Oilmen’s 
Reciprocal Ass’n v. ‘Harris, (Tex.Civ. 
App.) 293 S.W. 580, 883 (‘‘case of per- 
manent incapacity of that member, 
but only a partial one as referable to 
his entire body . ‘the loss of 
a limb is a permanent incapacity, but 
only a partial one’’”’). (5) Total in- 
capacity for four hundred wees. 


For later cases. develonments and changes in the law see Annotations, same title and section number. 


§§ 606-607] 


at the hearing before the board.®7 Under a provi- 
sion for the approval of, and entry of judgment by, 
a designated court on an agreement of the parties,°®® 
-an appellate court, not so designated, is without 
original jurisdiction to grant a judgment for a lump 
sum on an agreement.°® 


[§ 607] b. Necessity of Agreement or Consent of 
Parties; Necessity of Application or of Notice and 
Hearing. Where the act provides for the consent 
of a designated court to the commutation of periodi- 
eal payments, a prior agreement to be ratified by 
the court is implied,! and, in the absence of a pro: 
vision for a lump sum judgment in any other case, 
without such agreement the court cannot order a 
commutation of payments.? Under a provision ap- 
plicable to an injured employee, if of age, that his 
periodical payments cannot be redeemed by the pay- 
ment of a lump sum, except by agreement of the 
parties to be approved by the industrial accident 
board as for the best interests of:the employee, the 
lack of an agreement forbids any action on the part 


Texas Employers’ Ins. Ass’n v. Shil- 


ling, supra (finding of incapacity for [a] 
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Works, 120 So. 551, 9 La.App. 291. 4. 
Case remanded to lower court 
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of the board.’ 


Consent of employer or insurer.* Under a provi- 
sion that the board may provide for commutation 
of periodical payments on a proper application, if its 
discretion is moved by the special circumstances, 
neither the consent of the employer,® nor that of 
insurer,® is necessary. Where a prior agreement by 
the parties is necessary for the court to order the 
commutation of payments,’ the consent of insurer 
has been held to be unnecessary.® 


Necessity of notice to employer or insurer and 
hearing.® An order for payment in a lump sum, 
where authorized by statute, may be made on the 
application of claimant without notice to the em- 
ployer or insurer and without an opportunity to be 
heard;!° accordingly, on a proper motion filed in 
a proceeding in which the board has acquired orig- 
inal jurisdiction of the parties, it has the jurisdic- 
tion to commute periodical payments into a lump sum 
without notice to the employer or insurer.1+ 


In case of minor employee see 
infra text and note 14. 


definite period not finding that inca- 
pacity is permanent). 


{d] Provision relating to increase 
of installments by a corresponding 
decrease of the number of payments, 
where .these are inadequate to meet 
the necessaries of the beneficiary, 
does not authorize lumping the total 
compensation in one payment, where 
the injury has resulted neither in 
death nor in total permanent inca- 
pacity. Attna Life Ins. Co. v. Rod: 
riguez, (Tex.Civ.App.) 255 S.W. 446. 


97. Lumberman’s Reciprocal Ass’n 
v. Behnken, 246 S.W. 72, 112 Tex. 103, 
28 A.L.R. 1402 [aff (Civ.App.) 226 S. 
W. 154]; Consolidated Underwriters 
v. Saxon, (Tex.Commn.App.) 265 S. 
W. 143 [rev (Civ.App.) 250 S.W. 447]; 
Georgia Casualty Co. v. Campbell, 
(Tex.Civ.App.) 266 S.W. 854; Millers’ 
Indemnity Underwriters v. Hughes, 
(Tex.Civ.App.) 256 S.W. 334; Texas 
Employers’ Ins. Ass’n vy. Peterson, 
(Tex.Civ.App:) 251 S.W. 572:- But 
see Maryland Casualty Co. v. Mueller, 
247 S.W. 609, 611 [disappr Lumber- 
men’s Reciprocal Ass’n v. Behnken, 
226 S.W. 154] (holding that the court, 
in a suit to set aside an order of the 
board revoking an award, cannot 
award compensation in a lump sum 
where that question was never pre- 
sented to the board, inasmuch as “it 
is declared in the statute that all 
questions arising under it, ‘not set- 
tled by agreement of the parties in- 
terested therein and within the terms 
and provisions of this act, shall, ex- 
cept as otherwise provided, be deter- 
mined’ by the Industrial Accident 
Board; and it is only after the board 
has made a ‘final ruling and decision’ 
that the courts are empowered to ‘de- 
termine the issues in such cause’’’). 


[a] Beason for rule.—The board 
is not a court, but an administrative 
agency, and a resort to the district 
court is not an appeal, but a substi- 
tution of its plenary power for that 
of the board on a trial de novo. 
Lumbermen’s Reciprocal Ass’n_ v. 
Behnken, (Civ.App.) 226 S.W. 154 [aff 
ior 72, 112 Tex. 103, 28 A.L.R. 


98. Agreements for commutation 
of payments into lump sum see supra 
§§ 604, 605. 


Necessity of agreement for judg- 
ment see infra § 607. 


99. Cammill v. American Creosote 


, 


| 


for appropriate order.—Cammill v. 
American Creosote Works, 120 So. 551, 
9 La.App. 291. 


1. Approval of agreement by court 
see supra § 604. 


2. Ala.—Edwards v. Doster-North- 
ington Drug Co., 108 So. 862, 214 Ala. 
640; Ex parte Avondale Mills, 93 So. 
900, 208 Ala. 268. 


La.—MaGehee v. FE. C. Youmans 
Const. Co., 139 So. 537, 19 La.App. 59. 
See Heinzelman y. Board of Com’rs of 
Port of New Orleans, 88 So. 798, 149 
La. 215 (according to the syllabus of 
the court, “in the absence of agree- 
ment to the contrary, the percentage 
of wages recoverable by a dependent 
is to be paid in installments as the 
wages would have been paid to the de- 
ceased employee’’). 


Minn.—State v. Koochiching County 
Dist. Ct., 158 N.W. 713, 134 Minn. 16, 
L.R.A.1916F 957. 


Neb.—Johansen v. Union Stock 
Yards Co., 156 N.W. 511, 99 Neb. 328; 
Pierce v. Boyer-Van Kuran Lumber, 
etc., Co., 156 N.W. 509, 99 Neb. 321, 
L.R.A.1916D 970; Bailey v. U. S. Fi- 
ety etc., Co., 155 N.W. 237, 99 Neb. 
109. 


Tenn.—American Zine Co. of Ten- 
nessee v. Lusk, 255 S.W. 39, 148 Tenn. 
220; Knoxville Knitting Mills Co. v. 
Galyon, 255 S.W. 41, 148 Tenn. 228, 30 
A.L.R. 976. 


[a] Discretion of district court in 
passing on applications for commu- 
tation seems to be invoked only where 
both parties have agreed to such a 
course. Myers v. Armour & Co., 172 
N.W. 45, 103 Neb. 407. 


[b] No method of procedure for 
commutation, in absence of agree- 
ment, in the case of death or perma- 
nent disability, is to be found in the 
statute; the statutory procedure ap- 
plies only to an agreement for com- 
mutation by the parties. Myers v. 
Armour & Co., 172 N.W. 45, 103 Neb. 
407. Procedure to secure commuta- 
tion generally see infra §§ 614-625. 


3. Jakutis’ Case, 130 N.E. 637, 238 
Mass. 398. 


[a] After majority of employee, 
the board cannot award a lump sum 
settlement without his and insurer’s 
consent. Osborne’s Case, 154 N.E. 81, 
257 Mass. 532. 


Right of insurer to object to agree- 
ment as to lump sum compensation 
see Supra § 604. 


5. McMullen v. Gavette Const. Co., 
175 N.W. 120, 207 Mich. 586. 


6. Cogdill v. 4tna Life Ins. Co., 2 
P.(2d) 292, 90 Mont. 244. 


7. See supra text and note 2. 


8. County Coal Co. of Alabama v. 
Bush, 109 So. 151, 215 Ala. 25. 


[a] Expression “agreement of the 
parties,” in the provision treating of 
lump sum payments, does not embrace 
any party, although interested in the 
result, aS an insurer, who is not a 
party to the proceedings under the 
act; and where the employer and the 
representatives of the employee agree 
on a lump sum compensation, the trial 
court is justified in awarding it, not- 
withstanding the objections of insur- 
er. County Coal Co. of Alabama v. 
Bush, 109 So. 151, 215 Ala. 25. 


9. In case of minor employee see 
infra text and notes 15, 16. 


10. Flanner Co. v. Tell, 213 N.W. 
660, 193 Wis. 46. See cases infra text 
and note il. 


[a] Reason for rule-—Where gross 
payment under the statute is to be at 
the present worth of the partial pay- 
ments at a designated discount of in- 
terest, “it is apparently assumed that 
this constitutes an equivalent, so far 
as the employer or inSurance carrier 
is concerned, for the amount of the 
weekly payments which has been fixed 
pursuant to a hearing by the commis- 
sion. This is a matter in which nei- 
ther the employer nor insurance car- 
rier has any interest. Their concern 
is only with the amount of the com- 
pensation to be paid. When that is 
ascertained, the law assumes that it is 
immaterial to them whether it be paid 
in weekly payments or whether it be 
discounted and paid in a lump sum.” 
Flanner Co. v. Tell, 213 N.W. 660, 661, 
193 Wis. 46. 


11. M. T. Smith & Son Drilling Co. 
v. Cox, 21 P.(2d) 496, 162 Okl. 301; 
Manahan Drilling Co. v. Bazzel, 4 P. 
(2d) 745, 153 Okl. 23; Asplund Const. 
Co. v. Williams, 300 P. 755, 150 Okl. 
10; Southwestern Light & Power Co. 
v. Griffin, 276 P. 774, 136 Okl. 138; 
Oklahoma Leader Co. v. State Indus- 
trial Commission, 221 P. 431, 97 Okl. 
123; Sapulpa Refining Co. v. Poore, 
216 P. 914, 90 Ok], 82. 
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Necessity of application by employee. Under a 
provision that the administrative board, whenever it 
shall deem it advisable, may commute the periodical 
payments to one or more lump sums, provided the 
commutation shall be in the interest of justice, the 
statute does not require an application on behalf 
of the employee, where jurisdiction over the parties 
has been acquired, in order to confer jurisdiction 
to make the award;!2 but where, under the pro- 
vision applicable, compensation payments may be 
commuted into a lump sum only on the written ap- 
plication of the beneficiary, before the board is au- 
thorized to order such commutation, an application 
in writing must be filed.+ 


Minor employee. Under a provision authorizing 
the award of a lump sum payment, the administra- 
tive board is authorized to direct compensation by 
lump sum payment at any time, in the case of a 
minor, without his consent?‘ or that of the employer 
or insurer;?> but the statutory right of the board 
to make such award without the consent of the 
parties continues only during the minority of the 
employee;?* and, during minority, the board cannot 
act without a hearing and notice to the parties inter-, 
ested,!? including insurer,1® of the proceedings to 
award a lump sum. 
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[§§ 607-609 


[§ 608] c. Necessity of Approval by Board. 
Where, under the act, the discretion to commute 
periodical payments to a lump sum is vested solely 
in the administrative board, the courts ‘are without 
jurisdiction to adjudge a lump sum payment with- 
out. the approval of the board,!® although judgment. 
is entered on the agreement of the employer and 
the beneficiaries?° and the board is a party to the 
proceedings.”+ 


Review of determination of board in respect of 
lump sum payment.?? Where, under the act, the dis- 
cretion to commute periodical payments to a lump 
sum is vested solely in the administrative board, 
the determination of the board on the question of 
commutation is not reviewable by the courts.?* 


[§ 609] 2. Grounds, Propriety, and Necessity— 
a. Discretionary Award. Where the award of a 
lump sum by way of commutation of periodical pay- 
ments of compensation is discretionary in a designat- 
ed tribunal,?* the question to be determined in each 
case is whether or not on the particular facts it is 
properly one for commutation?® under the general 
ground of the statute,2® namely, in the interest of 


“justice,?7 in a special case where hardship or injus- 


[a] Due process of law.—M. T. 
Smith & Son Drilling Co. v. Cox, 21 P. 
(2d) 496,.162 Okl. 301; Oklahoma 
Leader Co. v. State Industrial Com- 
mission, 221 P. 431, 97 Okl. 123. Due 
process of law generally see Constitu- 
tional Law §§ 956-1099. 


[b] Although better practice 
would be to conduct a hearing, after 
due notice, in view of the language 
of the provision applicable and the 
former decisions of the court constru- 
ing it, neither hearing nor notice is 
required. Southwestern Light & Pow- 
er Co. v. Griffin, 276 P. 774, 136 Okl. 
138. 


12. Manahan Drilling Co. v. Baz- 
zel, 4 P.(2d) 745, 153 Okl. 23. 


[a] Formal written motion unnec- 
essary.—Asplund Const. Co. v. Wil- 
liams, 300 P. 755, 150 Okl. 10 [foll 
Manahan Drilling Co. v. Bazzel, 4 P. 
(2d) 745, 153 Okl. 23]. 


13. Davis v. Industrial Accident 
Board, 15 P.(2d). 919, 92 Mont. 503; 
Nicholson y. Roundup Coal Mining 
Co., 257 P. 270, 79 Mont. 358. 


14. Joos’ Case, 166 N.E. 723, 267 
Mass. 322. 


15. 
Mass. 


16. 


17. 
Mass. 


18. 


Osborne’s Case, 154 N.E. 81, 257 
532. 


Osborne’s Case, supra. 


Joos’ Case, 166 N.E. 728, 267 
322. 


Joos’ Case, supra. 


19. Eagle Fluorspar Co. v. La Rue, 
21 S.W.(2d) 1026, 231 Ky. 757; Gotchy 
v. North Dakota Workmen’s Compen- 
sation Bureau, 194 N.W. 663, 49 N.D. 
915; Roma v. Industrial Commission 
of Ohio, 119 N.E. 461, 97 Ohio St. 247. 


[a] Duty of court on appeal.— 
Upon an appeal from the decision of 
the compensation bureau, the court 
has the power to determine the right 
of claimant and to fix the compensa- 
tion within the limits prescribed in 
the compensation act, but not the 
power to award a lump sum. Gotchy 
vy. North Dakota Workmen’s Compen- 


sation Bureau, 194 N.W. 663, 49 N.D.I v. Industrial Commission, 185 P. 


915 (under the act, the workmen’s 
compensation bureau has a continu- 
ing duty after, as well as before, an 
award; but if an award by the court 
for a lump sum should be valid, the 
express power to make such an award 
would be transferred from the bureau 
to the court and the discretion of the 
bureau, as well as its continuing duty 
in respect of the award, abrogated; 
accordingly, in the absence of express 
authority in the court to that effect, 
it has none to make a lump sum 
award). Continuing duty of board in 
respect of award see infra § 1381. 


[b] Duty of jury on appeal.—(1) 
On appeal to the court of common 
pleas from the refusal of the state 
liability board of awards to grant 
compensation to an employee, the 
primary duty of the jury under the 
statute is to determine, first, the right 
of claimant to recover; and if it is 
determined that such claimant is en- 
titled to participate in the fund, it 
then becomes its duty to make an 
award, not in any lump sum, but such 
as the board of awards would have 
done had such board found in favor 
of claimant. Roma vy. Industrial 
Commission of Ohio, 119 N.E. 461, 97 
Ohio St. 247. Verdict in procedure to 
secure compensation generally see in- 
fra § 1033. (2) Charge that jury may 
find compensation in lump sum was 
erroneous. Roma v. Industrial Com- 
mission of Ohio, supra. Instructions 
to jury in procedure to secure com- 
pensation generally see infra §- 1032. 


20. Hatfield v. Billiter & Wiley, 22 
S.W:(2d) 129, 231 Ky. 736. 


21. Hatfield v. Billiter & Wiley, su- 
pra. 
[a] . Beason for rule.—A judgment 


based on the agreement of only part 
of the litigants does not bind those 
not consenting. Hatfield v. Billiter 
& Wiley, 22 S.W.(2d) 129, 281 Ky. 
736. Judgment by consent generally 
see Judgments §§ 331-338. 


22. Generally see infra § 625. 


23. Wakenva Coal Co. v. Deaton, 25 
S.W.(2d) 1024, 233 Ky. 393; yee 
535, 


55 Utah 258. 


[a] Reasons for rule.—(1) ‘The 
Legislature regarded the commutation 
of future payments of compensation 
to a lump sum purely as an adminis- 
trative feature of the act [Compensa- 
tion Act], and lodged the final deter- 
mination of that question in the 
board.” Wakenva Coal Co. v. Deaton, 
25 S.W.(2d) 1024, 102% 233 Ky. 393. 
(2) The authority and discretion of 
the commission, as the authorized 
agent of the state, in determining 
whether the interests of the parties 
concerned, including the state, in any 
particular case would be best served 
by, a commutation or payment in a 
lump sum must be absolute. Reteuna 
v. Industrial Commission, 185 P. 535, 
55 Utah 258. 


24. See supra § 606. 


25. Reteuna v. Industrial Commis- 
sion, 185 P. 535, 55 Utah 258. See Mc- 
Mullen v. Gavette Const. Co., 175 N.W. 
120, 207 Mich. 586 (holding award of 
lump sum _. proper under circum- 
stances). 


26. See statutory provisions; and 
cases infra notes 27-33. 
27. Lauritzen v. Terry & Tench 


Co., 184 N.Y.S. 683, 193 App.Div. 809; 
Manahan Drilling Co. y. Bazzel, 4 P. 
(2d) 745, 153 Okl. 23. 


[a] “ ‘Justice,’ in its common ac- 
ceptance, means the rendering to ev- 
ery man his due, so that neither par- 
ty may gain by the other’s loss. So 
in determining whether an award is 
in the interest of justice the Commis- 
sion should give the interests of all 
the parties equal consideration, in or- 
der that neither will gain by the oth- 
er’s loss.” Livingston Oil Corpcera- 
tion v. Henson, 215 P. 1057, 105$, 90 
Okl. 76. ‘Justice’ defined generally 
see 35 C.J. p 434. 


[b] Condition précedent to lump 
sum award that justice be done in- 
volves actual knowledge of circum- 
stances which, in the exercise of 
prudence and foresight, would justi- 
fy a deviation from the primary spirit 
of the act. .Hutchinson v. Rufus Dar- 
row’s Son, Inc, 209 N.Y.S. “627, °212 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 609] 


tice would otherwise result,?° for the best interests 
of the parties,*® that is, for the best interests of the 
party applying therefor, all things considered, and 
that it will not result injuriously to the other par- 
ty,°° for the best interests of the employee,*! or 
his dependents, and that it will avoid undue expense 
or hardship to either party,®* or that the person re- 
ceiving such compensation has removed or is about 
to remove from the United States,?* depending’ on 
In exercising its author- 
ity to award a lump sum by way of compensation, 
the tribunal, it has been held, has a wide discre- 
tion;** on the other hand, it has been held that it 
is authorized to act only where it clearly appears 


the particular provision. 


App.Div. 751; Bell v. Fraser, 206 N. 
Y.S. 530, 210 App.Div. 560; Lauritzen 
v. Terry & Tench Co., 184 N.Y.S. 683; 
193 App.Div. 809. Primary spirit of 
compensation act see supra § 15. 


[c] Unless it clearly appears that 
recipient will be benefited, periodical 
payments should not be commuted in- 
toalump sum. Reid v. Arkansas Co., 
264 N.Y.S. 205, 238 App.Div. 205. 


[d] During period of subnormal 
values, “insurance carriers should not 
- . . be compelled to sacrifice a 
portion of their reserve in order to 
pay lump sum awards unless a clear 
and convincing need is established.’’ 
Reid v. Arkansas Co., 264 N.Y.S. 205, 
207, 238 App.Div. 205. 


28. Texas Employers’ Ins. Ass’n v. 
Finney, (Tex.Civ.App.) 45 S.W.(2d) 
298; Norwich Union Indemnity Co. v. 
Wilson, (Tex.Civ.App.) 17 S.W.(2d) 
68; Texas Employers’ Ins. Ass’n v. 
Ve (Tex.Civ.App.) 218 S.W. 
112. 


[a] Duty of board.—Undér such 
provision, it is the duty of the indus- 
trial board to award compensation in 
a lump sum in cases where, in its 
judgment, hardship would otherwise 
result. Texas Employers’ Ins. Ass’n 
v. Boudreaux, (Tex.Civ.App.) 213 S.W. 
674. 


[b] “The phrase ‘manifest hard- 
ship and injustice’ [as used in provi- 
sion authorizing lump sum compensa- 
tion] is intended to be the reason of 
effects and consequences in a pecunia- 
ry way different from the phrase ‘in- 
adequate to meet the necessities of 
the employee or beneficiary’ [as used 
in provision authorizing increased 
compensation for a correspondingly 
decreased period].” Maryland Casu- 
alty Co. v. Graham, (Tex.Civ.App.) 38 
S.W.(2d) 909, 911. Award of increas- 
ed compensation see infra § 1398. 


[ec] That claimant operates serv- 
ice station does not bar lump sum 
recovery, the right to which does not 
depend on his earning capacity or in- 
come. Gulf Casualty Co. v. Garner, 
(Tex.Civ.App.) 48 S.W.(2d) 746. 


{d] Award of lump sum held 
proper.—American Mut. Liability Ins. 
Co. v. Thomas, (Tex.Civ.App.) 35 S. 
W.(2d) 232; Georgia Casualty Co. v. 
Campbell, (Tex.Civ.App.) 266 S.W. 
854; Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Tex.Civ.App.) 238 S.W. 
697; Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Tex.Civ.App.) 213 S.W. 
674 [rev on other grounds (Commun. 
App.) 231 S.W. 756]. 


29. TT. J. Forschner & Co. v. Indus- 
trial Board of Illinois, 115 N.E. 912, 
28> TIE O95 


[a] Persons entitled to compensa- 
tion and employer on same p. 
Staley v. Illinois Cent. R. Co., 4 
App. 593 [rev on other grounds 109 N. 
E. 342, 268 Ill. 356, L.R.A.1916A 450]. 


‘ 
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30. H. W. Clark Co. v. Industrial 
Commission, 126 N.H. 579, 291 Ill. 561; 
H. G. Goelitz Co. v. Industrial Board 
of Illinois, 115 N.E. 855, 278 Ill. 164. 


[a] Unless it clearly appears that 
money will be safeguarded and work- 
man’s means of support increased, his 
petition for a lump sum _ settlement 
should be denied. Sunlight Coal Co. 
v. Industrial Commission, 182 N.E. 
758,350 Ill. 125; Lincoln “Water & 
Light Co. vy. Industrial Commission, 
163 N.E. 381, 332 Ill. 64. See Sanga- 
mon County Mining Co. v. Industrial 
Commission, 146 N.E. 492, 493, 315 IIL. 
532 (‘‘the mere fact that petitioner 
wants the compensation paid in a 
lump sum, and thinks she ought to 
have the right to say how it should be 
paid, is not a determinative factor’). 


{[b] Where it is improbable that 
future payments ill amount to 
whole of compensation in install- 
ments, an order for a lump sum pay- 
ment is against the interests of the 
employer. H. W. Clark Co. v. Indus- 
trial Commission, 126 N.E. 579, 291 
561. Propriety of consideration 
of probability of death or change in 
condition of claimant see infra text 
and notes 61-63. 


Burden on claimant of showing that 
commutation is for best interests of 
both parties see infra § 617. 


31. Joos’ Case, 166 N.E. 
Mass. 322. 


32. Mikesch v. Scruggs, Vander- 
voort & Barney Dry Goods Co., (Mo. 
App.) 46 S.W.(2d) 961; Jensen v. F. 
W. Woolworth Co., 106 A. 808, 92 N.J. 
Law 529; Hall v. Jones & Laughlin 
Steel Co., 79 Pa.Super. 303. 


33. Bacon v. United Electric Rys. 
pn 150 A. 818, 69 A.L.R. 544, 51 RI. 


723, 267 


[a] Where beneficiary can, with- 
out inconvenience, receive payments 
periodically in place of removal as 
well as at place of prior residence, 
such removal will not justify commu- 
tation. Bacon v. United Electric Rys. 
Co., 1507AS'818) 517 R.7.''84; 169 tASL.R. 
544 (resident of Massachusetts desir- 
ing to move to Nova Scotia). 


34 Shrine Drilling Co. v. Price, 22 
P.(2d) 1010, 164 Okl. 64; M. T. Smith 
& Son Drilling Co. v. Cox, 21 P.(2d) 
496, 162 Okl. 301. 


35. Becker v. Taylor & Co., 216 N. 
Y.S. 625, 626, 271 App.Div. 414. 


Periodical payments as ordinary 
meee of compensation see supra § 
3) 


36. See cases infra this note. 


[a] Particular provisions.—(1) 
Under “a provision authorizing the 
board under special circumstances, 
when deemed advisable, to commute 
periodical payments, although the 
matter of commutation is wholly 
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that unusual circumstances warrant the departure 
from the ordinary mode of compensation by period- 
ical payments,?® particularly where the act contains 
an express provision to this effect.?® 
can be laid down for determining whether periodical 
compensation or a lump sum should be allowed a 
claimant under the act;?7 generally, the controlling 
factor must be the character, capacity, and busi- 
ness ability of claimant.?8 Under the particular pro- 
vision applicable,?® it has been held that the award 
or judgment in a lump sum, by way of commutation 
of periodical payments, was authorized*® for the pur- 
pose of enabling claimant to enter business,*! to im- 
prove his farm,?? to pay the expenses of a surgical 


No fixed rule 


within the discretion of the board, 
it is to be granted only in cases of 
special circumstances, creating the 
necessity for such action. Thayer v. 
Berkey & Gay Furniture Co., 190 N. 
W. 230, 220 Mich. 332; Roma v. In- 
dustrial Commission of Ohio, 119 N. 
E..461, 97 Ohio St. 247.. (2) Under a 
provision that, in determining wheth- 
er commutation would be for the best 
interest of the dependent, the com- 
mission must bear in mind that com- 
pensation payments are intended to 
be in lieu of wages, to be received by 
the dependent in the same manner 
in which wages are ordinarily paid, 
commutation is to be granted only in 
cases of special circumstances war- 
ranting such departure from the nor- 
mal method of payment. Mikesch v. 
Scruggs, Vandervoort & Barney Dry 
Goods Co., (Mo.App.) 46 S.W.(2d) 961. 
See Schmelzle v. Ste. Genevieve Lime 
& Quarry Co., (Mo.App.) 37 S.W.(2d) 
482 (holding award of lump sum prop- 
er under the circumstances). (3) Un- 
der a provision that in determining 
whether commutation will be for the 
best interest of the employee or avoid 
undue expense or hardship to either 
party, the judge of the common pleas 
will constantly bear in mind that it 
is the intention of the act that com- 
pensation is in lieu of wages and is 
to be received by the injured employee 
in the same manner in which wages 
are ordinarily paid and _ therefore 
commutation is a departure from the 
normal method of payment and is to 
be allowed only where it clearly ap- 
pears that some unusual circumstanc- 
es warrant such a departure, commu- 
tation is to be granted only in cases 
of such unusual circumstances. Jen- 
sen v. F. W. Woolworth Co., 106 A. 
808, 92 N.J.Law 529. 


37. Kokotovich y. Industrial Com- 
mission of Colorado, 195 P. 646, 69 
Colo. 572, 


38. Kokotovich v. Industrial Com- 
mission of Colorado, supra. See Con- 
solidated Underwriters vy. Saxon, (Tex. 
Commn.App.) 265 S.W. 143 [rev (Civ. 
App.) 250 S.W. 447] (award of a lump 
Sum, within the meaning of a provi- 
sion authorizing such compensation 
in a special case, is not necessarily 
determinable by the relative poverty 
of claimant; but the capacity to man- 
age and keep his money might make 
his a special case as well as the direct 
poverty). 


39. See statutory provisions. 


40. Evidence held sufficient to au- 
thorize award or judgment of lump 
sum see infra § 619. 


41. Oklahoma Leader Co. v. State 
Industrial Commission, 221 P. 431, 97 
Okl. 123 (in which claimant had been 
employed for many years). 


42. Texas Employers’ Ins. Ass’n v. 
Downing. (Tex.Civ.App.) 218 S.W. 
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operation on claimant,*® the fee of claimant’s attor- 
ney,** or a mortgage on claimant’s home, in order 
to assure the possession of it,*® to purchase a farm,*® 
to return to his native country,*? or to secure a 
home;*® on the other hand, it has been held that 
the award of a lump sum was unauthorized*® when 
requested for the purpose of enabling claimant’s 
wife to enter business,°° or claimant to improve 
his realty,°! or make an additional investment in 
such realty,°? to pay his debts,°* or the mortgage 
on his house,°* to preserve his homestead,®® or to 
Under a provision 


e Tae oa ouse. 
urchase a farm®® or a house.®? 


43. Jensen vy. F. W. Woolworth Co., 
106 A. 808, 809, 92 N.J.Law 529 (“if 
to be bedridden, with the réquirement 
of a surgical operation to save the 
patient’s life, is not an unusual cir- 
cumstance, and such an one as war- 
rants the commutation of future 
weekly payments into a lump sum to 
enable the patient to procure the serv- 
ices of a surgeon and the proper med- 
ical attention.and nursing, it is hard 
to conceive of circumstances that 
would call for the making of an order 
for commutation”). 


[a] Provision that commutation 
shall not be allowed for purpose of 
enabling injured employee to satisfy 
debt or to make payment to physi- 
cians, lawyers, or any other persons, 
does not defeat commutation where 
unusual circumstances exist requir- 
ing payment to a physician to save 
the employee’s life. Jensen v. F. W. 
Woolworth Co., 106 A. 808, 810, 92 N. 
J.Law 529 (“If commutation could not 
be made to enable payment to any 
person for anything, it manifestly 
could not be made at all. This inhibi- 
lion against commutation for pay- 
ments to physicians, lawyers, or oth- 
er persons is evidently meant to pro- 
tect the employee in the enjoyment 
of the periodical payments, by mak- 
ing it impossible for him to yield to 
importunities of creditors for the dis- 
charge of their already due obliga- 
tions, or to raise money to be spent 
in enterprises of a doubtful or hazard- 
ous nature, or where it does not ap- 
pear that commutation will otherwise 
be for the best interest of the em- 
ployee, or is not needed to avoid un- 
due expense or hardship, or when it 
does not appear that some unusual 
circumstances warrant a_ departure 
from the normal method of periodical 
payments”). 


44. Shrine Drilling Co. v. Price, 22 
P.(2d) 1010, 164 Okl. 64; M. T. Smith 
& Son Drilling Co. v. Cox, 21 P.(2d) 
496, 162 Okl. 301. See H. G. Goelitz 
Co. v. Industrial Board of Illinois, 115 
N.E. 855, 278 Ill. 164 (the question of 
attorney’s fees should not be consid- 
ered decisive by the board in deter- 
mining whether or not compensation 
should be awarded in a lump sum or 
payable in installments, although it 
is an element that might reasonably 
be considered). 


Attorney’s fees generally see infra 
§ 1348. 


45. Di Donato v. Rosenberg, 225 
N.Y.S. 46, 221 App.Div. 624 (provided 
the terms of the mortgages are in 
evidence). 


[a] “A home is a necessary part 
of subsistence.” Di Donato v. Rosen- 
Hee 225 N.Y.S. 46, 221 App.Div. 624, 
628. 

46. Southwestern Light & Power 
Co. v. Griffin, 276 P. 774, 136. Okl. 138 
(which employee, experienced in 
farming, had previously rented). 
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that the judgment in an action, if in favor of the 
workman, shall be for a lump sum or, in the disere- 
tion of the trial judge, for periodical payments, as 
in an award by an arbitrator,®® the workman is en- 
titled to a lump sum award, unless in the discre- 
tion of the trial judge he should be awarded peri- 
odical payments.®° 


Probability of death or change in condition of 
claimant.°° In determining the propriety of award- 
ing a lump sum by way of commutation of periodical 
payments, the tribunal should consider the probabil- 
ity of a change in the condition of claimant,*? or 


47. Lubanski v. Delaware, Lacka- 
wanna & Western Railroad Company, 
81 Pa.Super. 538. 


48. Asplund Const. Co. v. Williams, 
300 P. 755, 150 Okl. 10; Livingston 
Oil Corporation y. Henson, 215 P. 1057, 
90 Okl. 76. See Di Donato v. Rosen- 
berg, 225 N.Y.S. 46, 221 App.Div. 624 
(lump sum award to complete pur- 
chase, provided there is satisfactory 
showing of benefit). 

49. Evidence held insufficient to 


authorize award or judgment of lump 
sum see infra § 619. 


50. Mandelblatt:w:* Auswaks, 202 


.N.Y.S. 383, 207 App.Div. 73. 


51. Snyder v. Union Mills, Inec., 222 
N.Y.S. 94, 220. App.Div. 786. See 
Sangamon County Mining Co. vy. In- 
dustrial Commission, 146 N.E. 492, 315 
Til. 5382 (where the widow of a de- 
ceased employee had no business ex- 
perience, and her proposed improve- 
ments on her real property would con- 
sume the principal part of a lump 
sum award, leaving her a net income 
of less than half the weekly award, 
it is for the best interest of the peti- 
tioner and her child to receive in 
weekly installments at least the major 
part of the compensation awarded). 


52. Reid v. Arkansas Co., 264 N.Y. 
S. 205, 207, 238 App.Div. 205 (‘‘the 
values of real estate have fallen 
greatly in the past three years. What 
this applicant’s equity now is in this 
property does not appear in the rec- 
ord, but it may safely be assumed that 
it is greatly reduced if not entirely 
wiped out. To then put into the prop- 
erty her one source of a lifelong as- 
sured income does not appear to this 
court to be in the interests of justice 
in so far as the applicant is concern- 
(Xo eis - If the property has any 
value above its present incumbrances, 
she will easily be able to obtain a new 
loan elsewhere and the property will 
earry itself. If it will not do that, 
then her continued putting of money 
into it certainly is not justified’). 


53. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Ill. 561; 
Di Donato v. Rosenberg, 225 N.Y.S. 
46, 221 App.Div. 624; Bacon v. United 
HElectric Rys. Co., 150 A. 818, 51 R.I. 
84, 69 A.L.R. 544. 


[a]. Reasons for rule.——(1) Com- 
pensation, under the act, is to be paid 
solely for the support of the benefi- 


ciaries. Di Donato v. Rosenberg, 225 
N.Y.S. 46, 221 App.Div. 624;* Bacon 
v. United Electric Rys. Co., 150 A. 
818, 51 RI. 84, 69 A.L.R. 544. (2) It 


is not the purpose of the compensa- 
tion act to provide funds for the cred- 
itors of the beneficiaries. H. W. Clark 
Co. v. Industrial Commission, 126 N. 
EY 579, 291. Dil. S61. 


54. Snyder v. Union Mills, Inc., 222 
N.Y.S. 94, 220 App.Div. 786. - 


55. Mikesch v. Scruggs, Vander- 
voort & Barney Dry Goods Co., (Mo. 
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App.) 46 S.W.(2d) 961. 


56. Lauritzen va Terry & Tench 
Co., 184 N.Y.S. 6838, 193 App.Div. 809. 


[a] “A farm in Towa.”—The award 
of a lump sum in excess of five thou- 
sand dollars for the avowed purpose 
of purchasing a farm in Iowa, than 
which, in the opinion of one of the 
commissioners, “no better investment 
could be made,” is improper, where 
there is nothing in the record to sup- 
port such a conclusion, or to show 
that every purchase of a farm in Iowa 
is profitable or desirable, nor any as- 
surance that claimant will, if the 
award is reduced to possession,. pur- 
chase a farm in Iowa, and claimant is 
of no evident business ability, en- 
gaged in earning less than ten dollars 
a@ week washing and scrubbing, and 
has a delicate daughter on her hands 
to support. Lauritzen v. Terry & 
Tench Co., 184 N.Y.S. 683, 684, 193 
App.Div. 809 (fund for citizens of 
state should not be gathered into a 
lump sum and sent into a remote ju- 
risdiction to gratify a passing fancy 
of claimant). 


57. Gunther v. U.S. Employees’ 
Compensation Commission, 41 F.(2d) 
151; Sunlight Coal Co. v. Industrial 
Commission, 182 N.E. 758, 350 Ill. 
125; Becker v. Taylor & Co., 216 N. 
Y.S. 625, 271 App.Div. 414. 


58. See supra § 606. 


59. Raffaghelle v. Russell, 176 P. 
640, 641, 103 Kan. 849. See McCrack- 
en v. Missouri Valley Bridge, etce., 
Co., 150 P. 832, 96 Kan. 353, 356 [mod 
on other matters 153 P. 525, 96 Kan. 
799] (“it is to be exyected that dis- 
trict courts will act cautiously and 
candidly and not render lump-sum 
judgments for any other reason than 
that the welfare of the parties re- 
quires it. Whenever such a judgment 
appears to be best under all the cir- 
cumstances there should be no hesita- 
tion in pronouncing it’’). 


“The statute gave the injured work- 
man a right to a lump sum judgment, 
and merely added a grant of discre- 
tionary power to the court to modify 


that right.” Raffaghelle v. Russell, 
supra. 
[a] Guides of discretion.—“In ar- 


riying at its judgment the court con- 
siders the testimony as to the nature 
of the injury, its effect on the earn- 
ing capacity, the duration of the in- 
capacity and the likelihood of cure 
or improvement; and from all per- 
tinent facts brought to its attention 
it determines whether the judgment 
shall be for periodical payments or 
for a lump sum on which payment 
may be enforced at,;once.” Roberts 
v. Charles Wolff Packing Co., 149 P. 
413, 95 Kan. 723, 729. 


60. Commutation as conditional on 
ascertainment of payments to be com- 
muted see supra § 606. 


61. Shrine Drilling Co.v. Price, 22 
P.(2d) 1010, 164 Okl. 64. 


For later cases, developments and changes in the law see Annotations, same title’and section number, 


§§ 609-610] 


of the death of the dependent,*? before the expira- 
tion of the period over which the periodical pay- 
ments would extend, in order that the rights of the 
employer or insurer may be properly protected, In- 
asmuch as the probability of a change in the condi- 
tion of claimant necessarily varies with the cireum- 
stances of each case, the determination of the ques- 
tion of commutation rests in the sound discretion 


62. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Ill. 
561; Matecny v. Vierling Steel Works, 
187 Ill.App. 448. 


63. Shrine Drilling Co. v. Price, 22 
P.(2da) 1010, 164 Okl. 64. See Reteuna 
v. Industrial Commission, 185 P. 535, 
55 Utah 258 (the act of the commis- 
sion in rejecting an application for the 
commutation of periodical payments 
was not arbitrary where it appeared 
uncertain how long or in what degree 
the incapacity of an employee, men- 
tally incapacitated by the accident, 
would last, and it would be unjust 
to require the employer to pay an 
amount greater than it might pay pe- 
riodically until the restoration of the 
employee’s earning capacity). 


64. See statutory provisions; cas- 
es infra this section; and §§ 611, 612. 


[a] Under English act (1) where 
any weekly payment has been contin- 
ued for not less than six months, on 
application by the employer only, not 
by the workman, the former has the 
right to have his liability redeemed 
by the payment of a lump sum. Cal- 
ico Printers’ Assoc. v. Booth, [1913] 
3. K.B. 652,-6-B W.C.C. 551; Baird v. 
Dempster, 2 B.W.C.C. 144, 46 Sc.L. 
Rep. 119. See Moreland & Sons v. 
Eley, [1916] 1 K.B. 85 (holding that 
jurisdiction of the judge to review 
and make an order on the workman’s 
application was not ousted by em- 
ployers’ application to redeem); Go- 
tobed v. Petchell, [1914] 2 K.B. 36, 
7 B.W.C.C. 109 (holding that an ap- 
plication for redemption might be 
withdrawn); Kendall v. Pennington, 
5 B.W.C.C. 335, 106 L.T.Rep.N.S. 817 
(holding that employer’s right to re- 
deem was-_ absolute); Howell v. 
Blackwell, 5 B.W.C.C. 293 (holding 
that an order made within the period 
in the nature of a consent order was 
not appealable). (2) The right of 
redemption, inasmuch as it is to be a 
final settlement of all liability on the 
part of the employer, is confined to 
cases where the weekly payment rep- 
resents the full measure of the com- 
pensation to which the employee is 
entitled. Clawley y. Carlton Main 
Colliery Co., [1918] A.C. 744, [1918] 
W.C.&I. 265 [rev [1917] 2 K.B., 691, 
(1917] W.C.&I. 256]. Payment of 
jump sum as final settlement of lia- 
bility generally see infra § 1370. (3) 
In case of permanent incapacity the 
amount to be awarded is a sum suf- 
ficient to purchase from the national 
debt commissioners an annuity equal 
to seventy-five per cent of the annual 
value of the weekly payment. Mar- 
shall v. Prince, [1914] 3 K.B. 1047, 7 
B.W.C.C. 755; Calico Printers’ As- 
soc. v. Booth, [1913] 3 K.B. 652, 6 B. 
W.C.C. 551. See Pattinson v. Steven- 
sone 2. 1WweC.C 156,. 109 Lil.Rep.. 106 
(decided under act of 1897, holding 
employee entitled to actuarial value 
of the weekly payment, less a deduc- 
tion in respect: First, of the con- 
tingency of his condition improving, 
and second, the contingency of his 
dying at an earlier age than the av- 
erage of human life contemplated in 
the actuarial value). Computation 
and amount generally see infra § 
613. (4) In case the incapacity is 


, 


g 
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of the tribunal, 


not permanent, the arbitrator should 
award such lump sum as he thinks 
fitting according to the circumstanc- 
es of the case. Marshall v. Prince, 
[1914] 3 K.B.. 1047, 7 B.W.C.C.. 755; 
Calico Printers’ Assoc. v. Booth, 
[1973] “80 KeEBSi652, 6. BOW:G-C., 551; 
Homer vy. Gough, [1912] 2 K.B. 303, 
5 B.W.C.C. 51. See Marshall _ v. 
Prince, 7 B.W.C.C. 381 (where allow- 
ance to workman to resist appeal was 
refused). Grant v. Conroy, 6 W.C.C. 
153 (decided under act of 1897, hold- 
ing that amount should be determined 
on a basis of common business). (5) 
On an application to commute week- 
ly payments, the award must be made 
in view of the circumstances exist- 
ing at the time of hearing. Mills v. 
Shackelton, [1912] 1 K.B. 22, 5 BW. 
C.C. 30. (6) The first thing to be 
considered by the arbitrator is the 
permanence of the incapacity. Mar- 
shall v. Prince, [1914] 3 K.B. 1047, 7 
B.W.C.C. 755; Calico Printers’ Assoc. 
v. Booth, [1913] 3 K.B. 652, 6 B.W.C. 
C. 551; Swannick vy. Congested Dis- 
tricts Bd., 6 B.W.C.C. 449; Staveley 
Coal, ete., Co. v. Elson; 5 B.W.C.C. 301; 
O’Neill v. Anglo-American Oil Co., 2 
B.W.C.C. 434. See to this effect Cal- 
ico Printers’ Ass’n v. Higham, [1912] 
1 K.B. 93, 97, 101 [quot Jennings v. 
CLP; BR. Co., (Alta.)) (19251: 3 Dom.k. 
R. 838, 839] (per Cozens-Hardy, M. 
R., “the great difficulty is as to the 
meaning of the word ‘permanent.’ 
In reviewing a weekly payment un- 
der clause 16 the arbitrator must deal 
only with existing facts, and must 
not prophesy or speculate as to the 
workman’s future condition. But in 
redeeming under clause 17 he is 
bound to speculate. He must not 
rest content with finding that the 
weekly payment which has been con- 
tinued for six months is at the mo- 
ment the proper sum. He must start 
with the assumption that the exist- 
ing weekly payment is proper; but 
he must go further, and ascertain as 
best he can whether that payment is 
likely to be proper during the rest 
of the man’s life. Is his condition 
stable; or is there a probability that 
he will get better or worse? If his 
condition is stable, the incapacity is 
‘permanent’ within the meaning of 
the clause;’”’ and, per Fletcher Moul- 
ton, L. J., the expression “incapacity 
is permanent” means “not that the 
physical injury is permanent, but 
that in all reasonable probability the 
weekly payments to which the man 
is entitled will never alter’); Calico 
Printers’ Assoc. v. Booth, 6 B.W.C.C. 
556 (holding that judge properly ex- 
cluded his personal knowledge in de- 
termining question). Contra Nation- 
al Fel. (Co; va omiths (2 BAW.Cee 44075 
46 Sc.L.Rep. 988. ‘‘Permanent”’ de- 
fined generally see 48 C.J. p 919. (7) 
The arbitrator has no right to make 
an award giving the employer the 
option to redeem. Calico Printers’ 
Assoc. v. Booth, [1913] 3 K.B. 652, 6 
B.W.C.C, 551; Castle Spinning Co. v. 
Peat eet [1905] 1 K.B. 336, 7 W.C.C. 


[b] In Canada (1) under a provi- 
sion that, where any weekly payment 
has been continued for not less than 
six months, on application by the em- 
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in the light of the circumstances 


surrounding each case.** 

[§ 610] b. Compulsory Award—(1) In General. 
Where, under certain provisions, the employer or 
insurer and the employee or dependent have an 
absolute right to the commutation of periodical pay- 
ments to a lump sum, payment of compensation must 
be in accordance with the terms of the statute.®* 


ployer, he has the right to have his 
liability redeemed by the payment of 
a lump sum, the award, on such ap- 
plication, must be made in view of 
the circumstances existing at the 
time of the hearing. Dutka v. Bank- 
head Mines, 23 Dom.L.R. ,273, 31 
West.L.R. 687, 8 West.Wkly. 1041, 8 
B.W.C.C. 650 [foll Jennings v. C. P. 
R. Co., (Alta.) [1925] 3 Dom.L.R. 838, 
839] (holding that the amount should 
be based on the state of health and 
the probable expectation of life of 
the injured person at the time of the 
inquiry on the application for re- 
demption, without any deduction of 
the antecedent payments, although 
agreed on by counsel of the respec- 
tive parties). (2) Viewing the cir- 
cumstances existing at the time of 
the hearing, the first inquiry should 
be to ascertain whether or not the 
incapacity of the workman is per- 
manent, Jennings v. C.7 P. BR. (Co. 
supra (distinguishing between perma- 
nent physical incapacity and inca- 
pacity to work). (3) The amount 
by way of redemption need not be 
based on the actuarial value but on a 
business basis. Jennings v. C. P. R. 
Co., supra (where the evidence shows 
that the workman might train him- 
self to perform one of the occupations 
performed by men under his physi- 
eal handicap, the allowance need not 
be for the full actuarial value of his 
payments, although at the time he is 
entitled to the full amount of the 
periodical payments). 


[ec] In Quebec (1) under a provi- 
sion that, as soon as the permanent 
incapacity to work is ascertained, 
within one month from the date of 
final judgment condemning him to 
pay the same, the employer shall pay 
the capital of the rent to an insur- 
ance company designated for the pur- 
pose and that the injured man may, 
at his option, demand the payment 
to himself of the capital of the rent, 
where the workman exercises such 
option within the time specified by 
the statute, he is entitled to the pay- 
ment of the capital, Demers v. Grail- 
lon, 51 Que.Super. 42. See Burke vy. 
Ross, 52 Que.Super. 142 (option must 
be exercised within time specified). 
(2) Plaintiff may sue for either the 
annual rent or the capital, and even 
if he elects to sue for the annual rent 
he may at any time, even after judg- 
ment is rendered, make option for 
and recover the capital representing 
such rent. Freeman vy. Montreal Lo- 
comotive Works, 39 Dom.L.R. 239, 24 
Rev. de Jur. 67. See Burke v. Ross, 
supra (under the statute prior to 
amendment, final judgment which 
awards compensation under the form 
of rent constitutes res judicata be- 
tween the workman and his employ- 
er and cannot be: reformed on mo- 
tion); Torovik v. Steel Company of 
Canada, 51 Que.Super. 512 (under the 
statute prior to amendment, after a 
judgment refusing payment of the 
capital on a motion made in a suit, 
where such judgment has been af- 
firmed and become a “chose jugée,” 
the workman may not by petition op- 
tate that such capital should be paid 
to him). Procedure to secure lump 
un award generally see infra §§ 614— 


g90 [71 C.J.] 


Under a provision that, where payments have been 
made for a designated period under an award, the 
employer’s liability under such award may be re- 
deemed at his option at a designated percentage of 
the amounts due and unpaid, the right of redemp- 
tion cannot be exercised by the employer until after 
payments have been made for the designated period 
under the award;*® payments made prior to the 
award cannot be said to have been made under the 
award.®* Such a proyision has no application where 
the court, in an action for compensation, renders 
judgment for a lump sum in the first instance ;°" 
but where the employer obtains a judgment in a lump 
sum, fixing the amount of compensation payable, 
such provision, permitting the employer to discount 
future payments, has’ been held applicable. A 
provision for a lump sum judgment at a designated 
discount at the suit of an employee who has been 
awarded compensation in periodical payments by 
agreement or arbitration, where there is doubt as 
to the security of his compensation, does not apply 
where the court, in an action for compensation, 
renders a judgment for a lump sum, in the first 
instanee,®® or, in the exercise of its discretion, for 
periodical payments.’° 


[§ 611] (2) Remarriage of Beneficiary.*1 | Where, 
under certain provisions, the widow of a deceased 


65. De Millsap v. Century Zinc Co., 69. Roberts 


256 P. 136, 123 Kan. 570. 


[a] Reason for rule.—‘‘The stat- 
ute contemplates that in the time 
named a change of conditions of the 
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Packing Co., 149 P. 413, 95 Kan. 723. 


70. Farrell v. Phenix Utility Co., 
243 P. 1012, 120 Kan. 542. 


[§§ 610-613 


workman, upon remarriage, hasan absolute right to 
the commutation into a lump sum of a certain per- 
centage of the compensation remaining unpaid, such 
commutation must be made in accordance with the 
terms of the statute.72 A provision expressly pro- 
viding that death benefits terminate upon the mar- 
riage of the beneficiary’® impliedly repeals an ear- 
lier provision for a lump-sum settlement upon the 
remarriage of the husband or wife of the deceased 
employee.** : 


[§ 612] (3) Nonresidence of Alien Beneficiary.’® 
A provision that, upon the application of the insurer, 
the administrative board shall commute at a desig- 
nated discount all future installments of compensa- 
tion to be paid a nonresident alien is mandatory, 
and the board is without power to,deny the appli- 
cation.7® Even if the widow of an American citizen 
becomes an alien upon her marriage to an alien, 
her compensation must be commuted under a provi- 
sion relative to the death benefit due a widow upon 
remarriage, and not under the provision relative 
to the compensation of aliens."7 


vt G8 613] 3. Computation?’ and Amount. In com- 


puting amount of a lump sum payment, future in- 
stallments should be taken at their present value,*® 


thereto shall thereafter be the same 
as would have been payable had they 
been the only persons entitled there- 
to at the death of the deceased; but 
the former provision merely provides 


Charles Wolff 


workman may occur; that is, the dis- 
ability for which an award is made 
may diminish or increase, so that ei- 
ther party may be warranted in ask- 
ing for a review and modification of 
the award.” De Millsap v. Century 
Zine Co., 256 P. 136, 137, 123 Kan. 570. 
Increase or diminution of award see 
infra § 1416. 


66. De Millsap v. Century Zinc Co., 
supra. 


67. Roberts v. Charles Wolff Pack- 
ing Co., 149 P. 413, 95 Kan. 723. See 
Sims v. Eberhardt Const. Co., 206 P. 
878, 111 Kan. 179 (according to the 
syllabus of the court, “under sec- 
tion 8, c. 226, Laws 1917, plaintiff was 
entitled to receive during his partial 
disability, not exceeding 8 years, 60 
per cent. of the difference between 
what he had been earning before and 
what he could earn thereafter [not 
less than $6 a week], and a lump 
sum judgment therefor could not be 
diminished by 20 per cent. so as to 
award only its present worth’). 


68. Edgar Zinc Co. v. Hamer, 285 
P. 550, 130 Kan. 58 (where an em- 
ployer, after voluntarily making pay- 
ments of compensation to an injured 
employee, for a number of years, in- 
stitutes a civil proceeding to have 
determined what further award it 
should be required to pay and to se- 
eure the benefit of the statutory dis- 
eount by paying such award in a 
lump sum, an award of a further 
lump sum for an unscheduled injury, 
whether considered as the award of 
an arbitrator or the judgment of the 
court, is Subject to the statutory dis- 
count where the award is neither for 
a specific injury for which the statute 
allows a lump sum award without de- 
ductions nor by way of judgment by 
a court where the employee had to 
take the initiative). 


71. Lump-sum payment: 
As advance payment see supra § 562. 


To alien see infra § 612. 


72. See statutory provisions; 
cases infra this note. 


[a] Discretionary award distin- 
guished.—A provision that in the 
case of the remarriage of a widow 
without children she shall receive a 
lump-sum settlement equal to a cer- 
tain percentage of the amount of 
compensation remaining unpaid is 
distinct from a provision providing 
for continued periodical payments 
which may in the discretion of the 
administrative board be commuted 
into one or more payments; the board 
is without discretion under the for- 
mer provision, and neither the board 
nor the courts may modify or with- 
hold what the statute says shall be 
paid. Miller vy. Tate Tile & Silo Co., 
209 N.W. 630, 168 Minn. 512. 


[b] Widow guardian of child of 
deceased by former marriage is a 
“widow without children’ within the 
meaning of a provision granting a 
lump-sum settlement upon remar- 
riage. Stegner v. City of St. Paul, 
(Minn.) ‘249 N.W. 189. 


[c] Commuted sum for use of 
widow and children.—Under a provi- 
sion that upon remarriage the widow 
of the deceased workman is entitled 
to the value of the compensation pay- 
able to her during one-third of the 
period during which compensation re- 
mains payable, the employer is not 
required to pay the widow the com- 
muted sum for her own use and pay 
the children the full compensation 
during the balance of the period from 
the date of such marriage, under a 
provision that, if compensation to 
any person Shall cease, compensation 
to the remaining persons entitled 


and 


for the payment of the commuted 
sum for the supportxof the widow 
and children for one-third of the peri- 
od, upon which, payment to the chil- 
dren, under the latter provision, is 
equivalent to the full amount of 
compensation for the remaining two- 
thirds. Ferdisko v. . KE. Trimble 
& Sons Co., 116 A. 142, 272 Pa. 125. 


73. Termination of right of ben- 
pet upon remarriage see supra § 


74. Tavenor vy. Royal Indemnity 
Co. 202) PINs 84) Colo, 524. 


75. Burden of proving beneficiary 
alien see infra § 617. 


76. Fedorchuck v. Houbigant, Inc., 
246 N.Y.S. 31, 230 App.Div. 528. 


[a] Determination of amount only 
function of board.—Fedorchuck v. 
Houbigant, Inc., 246 N.Y.S. 31, 230 
App.Div. 528. 


[b] Nonresident alien about to be- 
come resident no exception.—Fedor- 
chuck vy. Houbigant, Inc., 246 N.Y.S. 
31, 230 App.Div. 528. 


77. Babington y. Yellow Taxi Cor- 
eens ag 220 N.Y.S. 420, 219 App.Div. 


78. Computability of future pay- 
ments as condition precedent to com- 
mutation see supra § 606. 


On actuarial or business basis see 
supra § 610 note 64. 


79. Staley v. Illinois Cent. R. Co., 


186 IllApp.° 593 afrev on other 
grounds 109 N.B. 342, 268 Ill. 356, 
L.R.A.1916A 450]; Baur v. Essex 


County Ct. Cy Ply 95. As! 627, v88. NS: 
Law 128; James A. Banister Co. v. 
Kriger, 85 A. 1027, 84 N.J.Law 30 [reh 
den 89 A. 923]; Vestal v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Commn. 
App.) 285 S.W. 1041 [rev (Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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no less,8° at the rate of interest, if any, fixed by 
On the other hand, it has been held 
that, although computing the amount of a lump- 
sum award by taking the future payments at a dis- 
count to estimate their present value is not im- 
proper,®? a lump-sum award is not erroneous be- 
cause it does not discount the total of the periodical 
A provision for discounting lump-sum 
awards at a designated percentage does not apply 
to rights arising before the effective date of the 


statute.§ 


payments.% 


act.8* 


‘Interest on installments due and unpaid. Inter- 
est at the legal rate is due the beneficiaries on unpaid 
installments from the maturity of each to the date 
of a lump-sum judgment,®® if properly included in 


the prayer for relief.8® 


271 S.W. 225]; Consolidated Under- 
writers y. Saxon, (Tex.Commn.App.) 
265 S.W. 143 [rev (Civ.App.) 250 S.W. 
447]; Texas Employers’ Ins. Asso- 
ciation v. Lemons, (Tex.Civ.App.) 33 
Pg 251. See cases infra this 
note. 


[a] Power to compute future in- 
stallments at discount, in absence of 
express authority, is necessarily in 
the board, where it is empowered by 
statute to determine the amount of a 
lump-sum award, inasmuch as the 
board, under the statute, cannot re- 
quire the payment of a lump sum in 
excess of the aggregate sum of pe- 
riodical payments, and a present pay- 
ment of a certain sum is a larger 
sum than the same amount in install- 
ments. Western Indemnity Co. v. 
Milam, (Tex.Civ.App.) 230 S.W. 825 
[erit Lumbermen’s Reciprocal Ass’n 
v. Behnken, (Civ.App.) 226 S.W. 154 
(aff 246 S.W. 72, 112 Tex. 103, 28 A. 
L.R. 1402) (although holding that the 
board, or the trial court, may, in the 
exercise of its discretion, allow some 
discount in cases of lump-sum settle- 
ment, where the compensation law 
does not provide that a discount must 
be allowed when the liability of the 
employer is redeemed at a lump sum, 
it would be entering the legislative 
field for a court to undertake to read 
that requirement into the statute)]. 


{[b] “Commutation” is “present 
payment at a reduced rate of sums 
successively payable.” Lubanski_ v. 
Delaware, L. & W. R. Co., 81 Pa.Su- 
per. 538, 542 [quot Shaftic v. Com- 
monwealth Coal & Coke Co., 161 A. 
773, 775, 106 Pa.Super. 406] See 
State v. State Industrial Commission, 
111 N.E. 299, 92 Ohio St. 434, L.R.A. 
1916D 944, Ann.Cas.1917D 1162 (as 
used in a provision that the admin- 
istrative board, under certain cir- 
cumstances, may commute periodical 
payments to one or more lump pay- 
ments, ‘‘commute’’ means that the 
board may pay a dependent some- 
thing less than he would otherwise 
receive). “Commutation” generally 
see Commutation 12 C.J. p 215. 


Proper discount as question of fact 
in absence of statutory provision see 
infra § 620. 


80. In re Gonzales, 31 Hawaii 672. 


[a] Reason for rule in absence of 
express provision.—In view of the 
general purpose of the compensation 
act to assure workmen compensation 
in certain stated installments, speci- 
fied with care and leaving no discre- 
tion to the administrative board in 
determining the amounts to be paid 
once the nature of the injuries is de- 
termined, it is not the intention of 


a 
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[§ 614] 4. Proceedings To Secure Commutation®’ 
—a. Persons Entitled To Institute; Necessary Par- 
Who may institute proceedings to secure the 
commutation of periodical payments into a lump-sum 
award depends upon the particular provisions of the 
compensation act applicable,®® and other provisions 
relative to proper parties in proceedings generally ;°° 
accordingly, a minor may not institute such a pro- 
ceeding,?® but must do so through a duly appointed 
guardian;®! nor may a parent of children who are 


ties. 


[7l G: dey 89k 


the sole beneficiaries under the act, who is not the 
duly appointed guardian for the purpose, make the 


application for commutation.®? 
ties in such a proceeding will be determined by the 
provisions of the compensation act applicable.®* 
is the duty of the board and of the courts so to 


The necessary par- 


It 


administer the compensation act as to insure the sup- 


the legislature that lesser amounts 
may be awarded, if the board finds 
it just to commute the compensation 


to a lump sum. In re Gonzales, 31 
Hawaii 672. 
81. Eagle Fluorspar Co. v. La Rue, 


21 S.W.(2da) 1026, 281 Ky. 757;  Dis- 
kon v. Bubb, 96 A. 660, 88 N.J.Law 
513; Commercial Casualty Ins. Co. 
Ye Putas, (Tex.Civ.App.) 55 S.W.(2d) 


[a] Regardless of pleading's, 
proof, or finding as to proper rate.— 
Commercial Casualty Ins. Co. vy. Hil- 
ton, (Tex.Civ.App.) 55 S.W.(2d) 120. 


82. Southwestern Light & Power 
Co. v. Griffin, 276 P. 774, 136 Okl. 138. 


83. Manahan Drilling Co. v. Baz- 
zel, 4 P.(2d) 745, 153 Okl. 23; Okmul- 
gee Democrat Pub. Co. v. State In- 
dustrial Commission of Oklahoma, 
206 P. 249, 86 Okl. 62. 


[a] “Commute” defined.—Although 
the word is often used in the sense 
of substituting for an obligation or 
payment one that is lighter or less, 
“commute” also means to exchange, 
interchange, or substitute; to pay, 
or arrange to pay, in gross, instead 
of part by part. Okmulgee Democrat 
Pub. Co. v. State Industrial Commis- 
sion of Oklahoma, 206 P. 249, 252, 86 
Okl. 62 [quot Oklahoma Leader ‘Co. v. 
State Industrial Commission, 221 P. 
431, 4382, 433, 97 Okl. 123] (‘this court 
has frequently upheld the action of 
the Commission in requiring employ- 
ers to pay in gross instead of part by 
part, and the fact that the gross sum 
was not lighter or less in amount 
than the sum of the periodical pay- 
ments does not seem to have made 
any difference’’). 


84. Traders’ & General Ins. Co. v. 
Powell, (Tex.Commn.App.) 65 S.W. 
(2d) 269 [rev (Civ.App.) 44 S.W.(2d) 
764] (discounting lump-sum award 
at statutory percentage was proper, 
regardless of the absence of plead- 
ing, proof, and finding as to the prop- 
er discount rate). 


fa] Reason for rule.—The provi- 
sion in question affects rights, not 
merely the remedy. Traders’ & Gen- 
eral Ins. Co, y. Powell, (Tex.Commn. 
App.) 65 S.W.(2d) 269 [rev (Civ.App.) 
44 S.W.(2d) 764]. But see Indemnity 
Ins. Co. of North America v. Bailey, 
(Tex.Civ.App.) 50 .S.W.(2d) 484 
(where at the time of the trial, the 
proper discount was a question of 
fact for the jury, but by statute it 
was subsequently provided that pres- 
ent payments on lump-sum settle- 
ments were to be made at a desig- 
nated discount, although no testi- 
mony had been offered at the trial on 


the issue of a reasonable rate of dis- 
count, the error is not ground for re- 
versal inasmuch as, if resubmitted, 
it would be the duty of the court, un- 
der the statute merely changing the 
procedure, to instruct the jury that 
en Seraise should be at the statutory 
rate). 


Retroactive construction generally 
of statutes impairing vested rights 
see Statutes § 696. 


Validity of retrospective laws af- 
fecting rights and remedies see Con- 
stitutional Law §§ 781, 782. 


85. Consolidated Underwriters v. 
Saxon, (Tex.Commn.App.) 265 SW. 
143 [rev (Civ.App.) 250 S.W. 447]; 
Texas Employers’ Ins. Association v. 
Leena e. (Tex.Civ.App.) 33 S.W.(2d) 


[a] Reason for rule.—Judgment 
of liability relates, by force of the 
statute creating it, to the date of the 
injury. Consolidated Underwriters 
v. Saxon, (Tex.Commn.App.) 265 S. 
W. 143 [rev (Civ.App.) 250 S.W. 447]. 


86. Bankers Lloyds vy. _ Pollard, 
(Tex.Civ.App.) 40 S.W,(2d) 859 (hold- 
ing an employee, awarded a lump 
sum in an action under the act, not 
specifically praying for interest, not 
entitled to interest on unpaid install- 
ments from the date of injury to 
judgment). 


Pleading to secure lump-sum award 
generally see infra § 615. 


87. Proceedings to secure compen- 
sation generally see infra §§ 714-1350. 


88. See statutory provisions; and 
Todd v. Southern Casualty Co., (Tex. 
Civ.App.) 18 .S.W.(2d). 695 [aff 
(Commn.App.) 29 S.W.(2d) 973] (a 
compensation claimant was entitled 
under the statute to file a petition 
with the industrial accident board 
for the vacation of an order thereto- 
fore entered by the board allowing 
weekly compensation and to ask for 
an order awarding a lump sum set- 
tlement in lieu of such weekly pay- 
ments). 


89. See statutory provisions; and 
cases infra notes 90-98. 


Parties generally see Parties 47 C. 
J. p 1 et seq. 


90. Davis v. Industrial Accident 
Board, 15 P.(2d) 919, 92 Mont. 503. 


91. Davis v. Industrial Accident 
Board, supra, 


92. Davis v. Industrial Accident 
Board, supra. 


93. See statutory provisions; 
cases infra this section. 


and 
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port of children entitled thereto under the act;°* 
accordingly, although by statute payments are to 
be made to the employee’s widow depending upon the 
number of children,®® the interest of the employee’s 
dependent children is such in the indivisible fund 
of compensation awarded his dependents that they 
are entitled to be parties to any proceeding for com- 
mutation, through the joinder of a legal guardian 
acting under proper authority, where the act is 
silent as to the proper care of their interests;°°® 
where, if the widow should not live through the 
period of compensation, the children would become 
entitled to the compensation,®’ they must be made 
parties to a proceeding for commutation in order 
that their contingent rights may be considered.°® 


[§ 615] b. Application, Petition, or Complaint. 
The application, petition, or complaint seeking the 
commutation of periodical payments into a lump 
sum should contain allegations of the facts neces- 
sary to authorize the award under the statute,®® and 
should comply with the statutory requisites for 
such application, petition, or complaint, namely, 
if required, it should be signed by the beneficiary,” 
or approved by the designated officer.? 
ance with the general rule,* the pleading should not 


contain immaterial allegations.® 


[§ 616] c. Answer or Other Pleading of Defend- 
Although no particular form of pleading is 
prescribed by the compensation act or the rules of 


ant. 


94. Davis v. Industrial Accident 
Board, 15 P.(2d) 919, 92 Mont. 503; 
Cogdilli v= 4itna. Life Ins: -Co.,) 252: 
(2d) 292, 90 Mont. 244. 


95. See statutory provisions. 


96. Lovasz v. Carnegie Steel Co., 
109 A. 601, 266 Pa. 84. 


97. See statutory provisions. 


98. Ciaccia v. General Fire Extin- 
guisher Co., 115 A. 801, 44 R.I. 109. 


99. See statutory provisions; and 
supra §§ 609-612. See also Ocean Ac- 
cident & Guaranty Corporation v. Mc- 
Call, (Tex.Commn.App.) 45 S.W.(2d) 
178 [rev (Civ.App.) 25 S.W.(2d) 653, 
mod on stipulation (Commn.App.) 46 
S.W.(2d) 290] (claimant seeking a 
lump-sum award must allege that his 
is a special case and that manifest 
hardship would result unless the 
award is granted); Maryland Casual- 
ty Co. v. Graham, (Tex.Civ.App.) 38 
S.W.(2d) 909, 911 (in order to be 
placed in the class of those entitled 
to a lump-sum payment, as distin- 
guished from those entitled to an in- 
creased amount of compensation for 
a correspondingly decreased period 
because the amount of compensation 
is “inadequate to meet the necessities 
of the employee or beneficiary,” an in- 
jured employee must allege that 
“manifest hardship and injustice 
would otherwise result’ from the 
payment of compensation from week 
to week); Travelers’ Ins. Co. v. Smith, 
(Tex.Civ.App.) 266 S.W. 574 (plead- 
ing of minor held sufficient to show 
right to lump sum); and cases infra 
this note. 


[a] Proper discount.—Where the 
proper discount to be deducted in or- 
der to ascertain the present value of 
future payments is a question of fact, 
claimant must allege it. Texas Em- 
ployers’ Ins. Ass’n v. Henson, (Tex. 
Commn.App.) 48 S.W.(2d) 970 [rev 
(Civ.App.) 31 S.W.(2d) 669, vacat- 
ed (Commn.App.) 52 S.W.(2d) 247 (on 
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jection.® 


In accord- 


[§§ 614-617 


the administrative board, where a compensation 
claimant asks for the commutation of periodical 
payments into a lump sum, the answer of the em- 
ployer should not merely deny the right in the lan- 
guage of the act but should assign the specifie ob- 
In a proceeding to set aside the award of 
the administrative board, where a trial de novo is 
contemplated by the statute,’ the answer of the em- 
ployee, alleging his ability to use the compensation 
in a lump sum,® has been held sufficient to raise 
the issue of the right to such an award.° 


Declaration in writing of willingness of the em- 
ployer to pay compensation commuted in accordance 
with the compensation act, if so ordered by the ad- 
ministrative board, is not a consent to a lump-sum 
award but merely a declaration that the employer 
would be bound by the law of the state.?° 


[§ 617] d. Evidence—(1) Burden of Proof. 

a proceeding for the payment of compensation in 
a lump sum, the burden of establishing by competent 
evidence the right, under the statute, to have pay- 
ment made in such manner is on the moving party,*+ 
including the burden of establishing each requisite,*? 
\Sfor example, in addition to that which is necessary 
under the act to recover a lump-sum award or judg- 


In 


ment, or, if properly sought for in the same proceed- 


waiver of right to compensation in 
lump sum)]; 
Ass’n vy. Brock, (Tex.Commn.App.) 36 
S.W.(2d) 704 [vacating (Civ.App.) 26 
S.W.(2d) 322]. 


Cross references: 


Computation at present value of fu- 
ture payments see supra § 613. 


tte Sa of compensation see infra § 
1381. 


Proper discount as question of fact 
see infra § 620. 


1. See statutory provisions; 
infra text and notes 2—4. 


2. ‘Davis v. Industrial Accident 
Board, 15 P.(2d) 919, 92 Mont. 503. 
See Oard v. Hope Engineering Co., 
(Mo.App.) 64 S.W.(2d) 707 (the re- 
quest of an injured employee for the 
commutation of payments into a lump 
sum was not void on the ground that 
the request was signed only by his 
wife after his mark, where the em- 
ployee did not seem to be able to act 
for himself, and where there did not 
appear to be anything in the nature 
of fraud on the part of the wife and 
the employee received the money). 


8. Reeves v. Northwestern Mfg. 
Co., 209 N.W. 289, 202 Iowa 136 (a 
provision that the petition for com- 
mutation shall have indorsed thereon 
the approval of the industrial com- 
missioner is’ sufficiently complied 
with where the copy of the applica- 
tion for commutation made to the 
commissioner, upon which his approv- 
al has been indorsed, is, together with 
the copy of such approval, attached 
to and made part of the petition). 


4. See Pleading § 93. 


5. Hartford Accident & Indemnity 
Co. v. Leigh, (Tex.Civ.App.) 57 S.W. 
(2d) 605 (an employee, who suffered 
injury resulting in permanent partial 
incapacity for which he is not entitled 
to lump-sum payment under the act, 
may not plead poverty to show the 


and 


Texas Employers’ Ins. | 


ing, any compensation,!* that claimant is totally and 
permanently incapacitated,'* that his is a special 
ease and that hardship would result unless he is 


need of it). 


_ 6& Garrity v. Bituco Mfg. & Chem- 
ical Co., 120 A. 764, 277 Pa. 88 (where 
a specific objection is.snot brought up 
upon the record in advance of the 
hearing upon an application to com- 
mute periodical payments into a lump 
sum, and commutation is granted, the 
court might not reverse under such 
circumstances, even if the objection 
is sound). 


7. See statutory provisions. 


8. Propriety of award of lump sum 
as dependent upon employee’s capa- 
bility see supra § 610. 


9. Southern Casualty Co. v. D 
ger, (Tex.Civ.App.) 8 S.W.(2d) 696. 


10. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Ill. 561. 


11. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Ill. 
561; T. J. Forschner & Co. v. Indus- 
trial Board of Illinois, 115 N.E. 912, 
278 Ill. 99; Lupoli v. Atlantic Tubing 
Co., 111 A. 766, 43 R.I. 299. See cases 
infra text and notes 12-14. 


[a] Mere conjecture insufficient.— 
A provision authorizing the commu- 
tation of periodical payments into a 
lump sum does not authorize the tri- 
bunal, authorized to commute such 
payments, to proceed on this point, 
more than on any other, on mere con- 
jecture. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Til. 
561; H. G. Goelitz Co. v. Industrial 
ete of Illinois, 115 N.E. 855, 278 


[b] “Odd lot” doctrine not appli- 
cable.—Lupoli v. Atlantic Tubing Co., 
111 A. 766, 43 RI. 299. 


12. See cases infra notes 14 et seq. 


13. ‘Burden of proof in proceeding 
to secure compensation generally see 
infra § 866. 


14. Casualty Reciprocal Exchange 
v. Stephens, (Tex.Commn.App.) 45 S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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awarded a lump sum,?® that, where commutation at 
a designated discount is authorized upon the appli- 
cation of the employer or insurer in the case of a 
beneficiary who is a nonresident alien, that a non- 
resident beneficiary is an alien;+® but, under a pro- 
vision that compensation in a lump sum may be or- 
dered if it appears to the best interests of the par- 
ties, although it is necessary to show by competent 
evidence, or by facts stipulated by counsel for both 
parties, that it is for the best interest of the party 
applying for it that compensation be paid in a 
lump sum,*? it is not incumbent upon the petitioner 
to prove that it is for the best interests of both 
parties,t® where the employer fails or refuses to ap- 
pear after notice of the hearing.® 


[§ 618] (2) Admissibility. In a proceeding un- 
der the compensation act, evidence of facts, tending 
to authorize the recovery of a lump sum by way of 
compensation under the act,?° is admissible for the 
purpose,” for example, evidence of claimant’s finan- 


W.(2d) 148 [aff (Civ.App.) 25 S.W. 
(2a) 180]. 


15. Ocean Accident & Guaranty 
Corporation v. McCall, (Tex.Commn. 
App.) 45 S.W.(2d) 178 [rev (Civ.App.) 
25 S.W.(2d) 653, mod on stipulation 
(Commn.App.) 46 S.W.(2d) 290]. See 
Maryland Casualty Co. v. Graham, 
(Tex.Civ.App.) 88 S.W.(2d) 909, 911 
(in order to be placed in the class of 
those entitled to a lump-sum pay- 
ment, as distinguished from those en- 
titled to an increased amount of com- 
pensation for. a correspondingly de- 
creased period because the amount of 
compensation is “inadequate to meet 
the necessities of the employee or 
beneficiary,” the injured employee 
must prove, as required by the terms 
of the article, that “manifest hard- 
ship and injustice would otherwise 
result’). 


16. Hansen v. Corson Const. Cor- 
Pope 253 N.Y.S. 96, 233 App.Div. 
6. 


17. Sunlight Coal Co. v. Industrial 
Commission, 182 N.E. 758, 350 Ill. 125; 
Lincoln Water & Light Co. v. Indus- 
trial Commission, 163 N.E. 381, 332 111. 
64; Sangamon County Mining Co. v. 
Industrial Commission, 146 N.E. 492, 
315 Ill. 532. 


1s. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 291 Ill. 561; 
Schwarm vy. George Thomson & Sons 
Co., 118 N.E. 95, 281 Ill. 486; H. G. 
Goelitz Co. v. Industrial Board of IIl- 
linois, 115 N.E. 855, 278 Ill. 164. 


[a] Necessary evidence.—An or- 
der for payment should not be made 
unless there is some evidence from 
which it can be reasonably presumed 
that such payment will be for the best 
interests of the party applying there- 
for, all things considered, and that 
such order will not result injuriously 
,to the other party. H. W. Clark Co. 
v. Industrial Commission, 126 N.E. 
1579, 291 Ill. 561; H. G. Goelitz Co. v. 
Industrial Board of Illinois, 115 N.E. 
855, 278 Ill. 164. 


19. &. J. Forschner & Co. v. Indus- 
trial Board of Illinois, 115 N.E. 912, 
278 Ill. 99. 


20. See statutory provisions; 
supra §$§ 609-612. 
21. See cases infra notes 22 et seq. 


‘Relevance and materiality general- 
ly see Evidence § 89 et seq. 


22. Texas Indemnity Ins. Co. v. 
oe ae oy (Tex.Civ.App.) 9 S.W.(2d) 


and 


; 


% 
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cial condition?? and responsibilities,?* an illegal 
settlement between the parties,?* or the proper rate 
of discount,2®> where that is a question of fact,?® 
without evidence of which there may be no recoy- 
ery;27 but evidence that, in the light of other facts, 
is immaterial,?* or is improper for the purpose for 
which it is introduced,?® is inadmissible. 


[§ 619] (3) Weight and Sufficiency. In a pro- 
ceeding under the compensation act, certain evi- 
dence has been held sufficient, under the require- 
ments of the statute,?° to sustain a judgment in a 
lump sum by way of compensation;*! for example, 
sufficient to show that the injury was “ascertainable 
by objective examination,” ** or, where a trial de 


novo is authorized by way of appeal from the award 


fa] To show need and thrift.— 
exas Employers’ Ins. Ass’n v. Beck- 
Nien (Tex.Civ.App.) 42 S.W.(2d) 


23. Casualty Reciprocal Exchange 
v. Cain, (Tex.Civ.App.) 63 S.W.(2d) 
237; Texas Indemnity Ins. Co. v. Wil- 
son, (Tex.Civ.App.) 281 S.W. 289. 


[a] Although witness could not 
state exact amount of debts, evidence 
as to the approximate amount was 
admissible. Texas Indemnity Ins. Co. 
eo ea (Tex.Civ.App.) 281 S.W. 


24. International Coal & Mining 
Co. v. Industrial Commission, 127 N. 
Bey 10S OTH 293% Tt 2453 4 OfeAn Ta 
1010 (‘if this settlement was made 
in good faith and under circumstance 
es showing it to have been for the 
best interests of both parties, such 
facts may be shown before the In- 
dustrial Commission upon a petition 
for a lump sum settlement, should 
such be presented to that body’’). 


25. Security Union Ins. Co. v. 
Guthrie, (Tex.Civ.App.) 41 S.W.(2d) 
315, 316, 817 (‘‘the writer inclines 


to the view that the testimony of 
counsel for appellee as to the prop- 
er rate of discount was subject to 
the objections made to it, and there- 
fore should have been excluded. The 
testimony of the witness as a whole, 
when read in the light of the recita- 
tion in the judgment relating to the 
matter, amounts to no more than a 
hearsay statement of the rule of dis- 
count adopted by the Industrial Ac- 
cident Board, and therefore should 
have been rejected . . the major- 
ity, however, are of the opinion that 
the answer of the witness is separa- 
ble; that the answer is to be con- 
strued not only as embodying the rule 
of the Accident Board, but also as 
establishing the customary rate in 
the cases of this character’’). 


Hearsay generally see Evidence § 
166 et seq. 


26. See infra § 620. 
27. See infra § 619. 


28. Hartford Accident & Indem- 
nity Co. v. Leigh, (Tex.Civ.App.) 57 
S.W.(2d) 605 (an employee, who suf- 
fered an injury resulting in perma- 
nent partial incapacity, for which he 
is not entitled to a lump-sum award 
under the statute, may not introduce 
py idanee of his necessitous condi- 

on). 


29. Texas Employers’ Ins. Ass’n v. 
Downing, (Tex.Civ.App.) 218 S.W. 


of the board,?* sufficient to warrant a finding by the 
court, or the submission of the issue to, and the 
finding or verdict of, the jury, authorizing a judg- 
ment for a lump sum.°* 
ceeding under the compensation act, has been held 


Other evidence, in a pro- 


112 [error refused] (in an action to 
set aside the award of the industrial 
board and to recover a lump sum, 
where the award is not merely ad- 
mitted for the limited purpose of 
proving that it had been made and 
claimant had been unwilling to accept 
it, but for all purposes). 


30. See statutory provisions; 
supra §§ 609-612. 


81. Francis v. Oklahoma Produc- 
ing & Refining Corporation of Amer- 
ica,, 229. PR. <357,.116 . Kan, 723... ‘See 
cases infra text and notes 82 et seq. 


and 


Weight and sufficiency generally 
see Evidence §§ 1730-1806. 


82. Gilbreath v. Prairie Oil & Gas 
Co., 278 P. 707, 128 Kan. 618; Goodwin 
v. Cudahy Packing Co., 180 P. 809, 104 
Kan. 747. 


[a] Evidence of injury ascertained 
by X-ray.—Reeder v. Thompson, 245 
P. 127, 120 Kan...%722. 


83. See infra § 625. 


Herzing v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App.) 17 
S.W.(2d) 1046 [rev (Civ.App.) 9 
S.W.(2d) 457]; Consolidated Un- 
derwriters v. Saxon, (Tex.Commn. 
App.) 265 S.W. 143 [rev (Civ.App.) 
250 S.W. 447]; Gulf Casualty Co. 
v. Garner, (Tex.Civ.App.) 48 S.Ww. 
(2d) 746; Maryland Casualty Co. v. 
Sledge, (Tex.Civ.App.) 46 S.W.(2d) 
442; American Employers’ Ins. Co. 
v. Scott, (Tex.Civ.App.) 33 S.W.(2d) 
845; American Employers’ Ins. Co. v. 
Hookfin, (Tex.Civ.App.) 33 S.W.(2d) 
801; Texas Employers’ Ins. Ass’n y. 
Brock, (Tex.Civ.App.) 26 S.W.(2d) 
322 [vacated on another ground 
(Commn.App.) 36 S.W.(2d) 704]; As- 
sociated Indemnity Corporation v. 
Wilson, (Tex.Civ.App.) 21 S.W.(2d) 
314; U. S. Fidelity & Guaranty Co. 
v. Nettles, (Tex.Civ.App.) 21 S.W.(2d) 
31 [rev on another ground (Commun. 
App.) 35 S.W.(2d) 1045]; Texas Em- 
ployers’ Ins. Ass’n v. Lovett, (Tex. 
Civ.App.) 19 S.W.(2d) 397; Norwich 
Union Indemnity Co. v. Wilson, (Tex. 
Civ.App.) 17 S.W.(2d) 68; Security 
Union Casualty Co. v. Kelly, (Tex.Civ. 
App.) 299 S.W. 286 [aff (Commn.App.) 
6 S.W.(2d) 741]; Lumbermen’s Re- 
ciprocai Ass’n vy. Anders, (Tex.Civ. 
App.) 292 S.W. 265; U.S. Fidelity & 
Guaranty Co. v. Weir, (Tex.Civ.App.) 
286 S.W. 565; U.S. Fidelity & Guar- 
anty Co. v. Vogel, (Tex.Civ.App.) .284 


S.W. 650; American Indemnity Co. 
v. Green, (Tex.Civ.App.> 281 S.W. 
895; Texas Employers’ Ins. Ass’n v. 


Tabor, 


(Tex.Civ.App.) 274 S.W. 305 
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insufficient to authorize an award or judgment for 
a lump sum,** where evidence of facts necessary for 
commutation was absent;°° for example, the proper 
rate of discount for determining the present value of 
future payments,*’ where that is a question of fact,?® 
or, where claimant requests payment in a lump 
sum for the purchase of a house, the absence of cer- 
tain evidence bearing upon such purchase,*®® or 
where the evidence of facts necessary for commuta- 
tion was improperly shown,*°® as by elaimant’s un- 
verified application’! or the unsworn statement of 
To authorize the commutation of 
periodical payments into a lump sum, direct evi- 
dence need not be offered of the life expectancy 
of claimant?* or of the proper discount to ascertain 
the present value of the payments,** where such dis- 


his attorney.*? 


count is a question of fact. 


[aff (Commn.App.) 283 S.W. 7791; 
Texas Employers’ Ins. Ass’n v. Her- 
ring, (Tex.Civ.App.) 269 S.W. 249 [rev 
on another ground (Commn.App.) 280 
S.W. 740]; Georgia Casualty Co. v. 
Darnell, (Tex.Civ.App.) 243 S.W. 579 
[dism (Commn.App.) 259 S.W. 918]; 
Hartford Accident & Indemnity Co. 
v. Durham, (Tex.Civ.App.) 222 S.W. 
275; Texas Employers’ Ins. Ass’n v. 
- Downing, (Tex.Civ.App.) 218 S.W. 112 
[error refused]. 


35. Lincoln Water & Light Co. v. 
Industrial Commission, 163 N.B. 381, 
332 Ill. 64; Bell v. Fraser, 206 N.Y.S. 
530, 210 App.Div. 560; Bailey v. Tex- 
as Indemnity Ins. Co., (Tex.Commn. 
App.) 14 S.W.(2da) 798 [rev (Civ.App.) 
297 S.W. 1042]; Maryland Casualty 
Co. v. Graham, (Tex.Civ.App.) 38 S. 
W.(2d) 909; Standard Accident Ins. 
Co. v. Simpson, (Tex.Civ.App.) 21 S. 
Wald) a8 Seer Fi -W.s Clark’ Co. v. 
Industrial Commission, 126 N.E. 579, 
291: Tll. 561 (although the question is 
ene peculiarly within the province of 
the board to be determined under 
proper rules, the evidence did not 
show that commutation was for the 
best interests of the beneficiary). See 
also cases infra notes 36 et seq. 


[a] Evidence held insufficient to 
show beneficiary alien.—Hansen_ v. 
Corson Const. Corporation, 253 N.Y.S. 
96, 233 App.Div. 326. 


Review of exercise of discretion see 
infra § 625. 


36. See cases infra notes 37 et sed. 


37. Texas Employers’ Ins. Ass’n v. 
Henson, (Tex.Commn.App.) 48 S.W. 
(2d) 970 [rev (Civ.App.) 31 S.W.(2d) 
669, vacated on waiver of right to 
compensation in lump sum (Commn. 
App.) 52 S.W.(2d) 247]; Holloway v. 
Texas Indemnity Ins. Co., | (Tex. 
Commn.App.) 40 S.W.(2d).. 75. [aff 
(Civ.App.) 30 S.W.(2d) 921]; Texas 
Employers’ Ins. Ass’n v. Brock, (Tex. 
Commn.App.) 36 S.W.(2d) 704 [vacat- 
ing (Civ.App.) 26 S.W.(2d) 322]; 
United States Fidelity & Guaranty Co. 
v. Nettles, (Tex.Commn.App.) 35 S. 
W.(2d) 1045 [rev (Civ.App.) 21 S.W. 
(2d) 31]; Herzing v. Texas Employ- 
ers’ Ins. Ass’n, (Tex.Commn.App:) 17 
S.W.(2d) 1046 [rev (Civ.App.) 9 S.W. 
(2d) 457]; Maryland Casualty Co. v. 
Ham, (Tex.Civ.App.) 22 S.W.(2d) 142. 
But see Texas Employers’ Ins. Ass’n 
v. Mitchell, (Tex.Civ.App.) .27 S.W. 
(2d) 600 (regardless of lack of proof 
of proper discount, a discount at the 
legal rate of interest was not preju- 
dtcial). 


Computation of present value of fu- 
ture payments see supra § 613. 


38. See infra § 620. 


— 
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Admissions.*> 


39. Hutchinson v. Rufus Darrow’s 
oon Inc., 209 N.Y.S. 527, 212 App.Div. 


[a] For example, the value of the 
property, the terms of purchase, the 
title to the property, whether or not 
claimant could reasonably be assured 
of the income proposed, should be 
shown by legal.evidence. “Hutchinson 
v. Rufus Darrow’s Son, Inc., 209 N. 
Y.S. 527, 212 App, Div. 751: 


40. See cases infra notes 41 et seq. 


41. Hutchinson v. Rufus Darrow’s 
Son, Inc, 209 N.Y.S).527,° 212 App. 
Divest5r, 


42. H. G. Goelitz Co. v. Industrial 
Feces Illinois, 115 N.E. 855, 278 


43. Asplund Const. Co. v. Wil- 
liams, 300 P. 755, 150 Okl. 10 [foll 
Manahan Drilling Co. v. Bazzel, 4 
P.(2d) 745, 153 Okl. 23]. See Indus- 
trial Commission v. Big Six Coal Co., 
211 P. 361, 72 Colo. 377 (assuming that 
the method prescribed for determin- 
ing permanent partial disability may 
be employed, in the absence of a spe- 
cific direction to the contrary, and 
that in determining such expectancy 
the commission must do so from rec- 
ognized expectancy tables, in deter- 
mining expectancy upon the hearing 
of a petition for a lump sum, where 
neither party introduced any evidence 
as to expectancy, the commission 
might, and it does not follow that it 
did not, make use, of its own voli- 
tion and without formal introduction 
by either party or by itself, of the 
statutory expectancy table or other 
recognized expectancy tables). 


44. Texas Indemnity Ins. £ 
Holloway, (Tex.Civ.App.) 30 S.W. 
(2d) 921 [aff (Commn.App.) 40 S.W. 
(2d) 75]; Security Union Ins. Co. 
v. Guthrie, (Tex.Civ.App.) 41 S.W. 
(2d) 315. 


[a] Finding by trial judge that 
the proper discount is the legal rate 
of six per cent is not improper mere- 
ly because no witness testified as to 
what would be the proper discount; 
such a finding could be based properly 
upon all the facts and circumstances 
of the case. Texas Indemnity Ins. Co. 
v. Holloway, (Tex.Civ.App.) 30 S.W. 
(2d) 921, 927 [aff (Commn.App.) 40 
S.W.(2d) 75] (‘the fact that the rate 
of discount was fixed at the statutory 
rate of 6 per cent. for the detention 
of money due should not condemn 
such a finding, but on the contrary it 
would tend to support it as just and 
reasonable’’), 


45. Generally see Evidence § 323 
et seq. 


[§§ 619-620 


Admissions by the adverse party 


may establish the facts necessary for the administra- 
tive board to make an awand and commute it.*° 


[§ 620] e. Trial—(1) Questions of Law and Fact. 
Whether or not a claimant is entitled to judgment 
for a lump sum, under the compensation act,*™ is 
a question of fact for the determination of the jury 
or of the court, if the court is trying the facts;*® 
and if claimant is entitled to judgment for a lump 
sum, in the absence of a provision as to the proper 
discount,*® the present valite of the payments to be 
commuted, or the proper discount to be allowed, is 
likewise a question of fact to be determined from 
the evidence by the jury or the court, if trying the 
facts,°° or upon a failure to request submission of 


= 


Me 
. 


46. Werenjchik v. Ulen Contract- 
ing Corporation, 173 N.E. 921, 255 N. 
Y. 56 (request for actuarial compu- 
tation filed by insurance carrier giv- 
ing ages of beneficiaries). 


47. See statutory provisions; and 
supra §§ 609-612. 
48. Ocean Accident & Guaranty 


Corporation v. McCall, (Tex.Commn. 
App.) 45 S.W.(2d) 178 [rev (Civ.App.) 
25 S.W.(2d) 653, mod in accordance 
with stipulation (Commn.App.) 46 S. 
W.(2d) 290]; Texas Employers’ Ins. 
Ass’n v. Boudreaux, (Tex.Commn. 
App.) 231 S.W. 756; Gulf Casualty Co. 
v. Garner, (Tex.Civ.App.) 48 S.W.(2d) 
746; Petroleum Casualty Co. v. Bris- 
tow, (Tex.Civ.App.) 21 S.W.(2d) 9; 
Maryland Casualty Co. v. Marshall, 
(Tex.Civ.App.) 14 S.W.(2d) 337; Se- 
curity Union Casualty Co. v. Kelly, 
(Tex.Civ,App.) 299 S.W. 286 [aff 
(Commn.App.) 6 S.W.(2d) 741]; Con- 
solidated Underwriters v. xon, 
(Tex.Civ.App.) 250 S.W. 447 [rev on 
another ground (Commn.App.) 265 S. 
W. 148]. 


[a] Fotal and permanent inca- 
pacity as question for jury.—U. S. Fi- 
delity & Guaranty Co. v. Weir, (Tex. 
Civ.App.) 286 S.W. 565. 


49. Computation of lump sum gen- 
erally see supra § 613. 


50. Texas Employers’ Ins. Ass’n v. 
Henson, (Tex.Commn.App.) 48 S.W. 
(2d) 970 [rev (Civ-App.) 31 S.W.(2d) 
669, vacated on waiver of right to 
compensation in lump sum (Commun. 
App.) 52 S.W.(2d) 247]; Casualty Re- 
ciprocal Exchange v. Stephens, (Tex. 
Commn.App.) 45 S.W.(2d) 143 [aff 
(Civ.App.) 25 S.W.(2d) 180]: Texas 
Employers’ Ins. Ass’n v. Brock, (Tex. 
Commn.App.) 36 S.W.(2d) 704 [vacat- 
ing ‘(Civ:-App.)* 26 S.W.(2d) 3221; 
United States Fidelity & Guaranty Co. 
v. Nettles, (Tex.Commn.App.) 35 S. 
W.(2d) 1045 [rev (Civ.App.) 21 S.W. 
(2d) 31]; Herzing v. Texas Employ- 
ers’ Ins. Ass’n, (Tex.Commn.App.) 17 
S.W.(2d) 1046 [rev (Civ.App.) 9 S&S. 


W.(2d) 457]; Great American In- 
demnity Co. v. McElyea, (Tex.Civ. 
App.) 57 S.W.(2d) 966; Texas Em- 


ployers’ Ins. Ass’n v. Finney, (Tex. 
Civ.App.) 45 S.W.(2d), 298; Petrole- 
um Casualty Co. v. Bristow, (Tex.Civ. 
App.) 35 S.W.(2d).246; Texas Em- 
ployers’ Ins, Ass’n v, Stephens, (Tex. 
Civ.App.) 22 S.W.(2d) 144; Maryland 
Casualty Co. v. Ham, (Tex.Civ.App.) 
22 S.W.(2d) 142; Petroleum Casualty 
Co. v. Bristow, (Tex.Civ.App.) 21 S.W. 
(2d) 9; Maryland Casualty Co. v. 
eee (Tex.Civ.App.) 14 S.W.(2d) 


[a] Legal rate of interest improp.: 
er in absence of evidence.—Texas Em- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 620-699] 


the issue to the jury.5! It is improper for the court 
to submit to the jury the question of whether’ or 
not there is a right to any discount.®? 


[§ 621] (2) Instructions to Jury. Upon a trial 
of the right to compensation under the act, where 
the right to a lump sum is in issue, in accordance 
with the general rules,°* instructions as to the is- 
sue should be limited to the case as made by the 
pleadings and the evidence.°4 Where, under the 
statute, the issue involved is whether or not the case 
is a special one in which manifest hardship and in- 
justice would result from’ periodical payments,®> it 
is improper to present the issue as whether or not 
it would be best. to require payment in a lump sum;°° 
but the submission of the issue as whether or not 
the failure to pay a lump sum would work a mani- 
fest hardship and injustice upon claimant is not im- 
proper for failing to include the question as to 
whether or not it is “a special case.’’®? In accord- 
ance with the general rule that the meaning of ordi- 
nary words, used in their usual sense, need not be 
explained,®® failure or refusal to define the words 
“manifest hardship and injustice” is not improper.®® 
Where permanent and total incapacity is a requisite 
under the act for judgment in a lump sum,°®° under 
a statutory requirement that special issues should be 
submitted distinctly and separately,®! the court in 
submitting the questions to the jury should separate 
that of extent of incapacity from that of duration ;°? 
but where the preceding issue, as submitted, involves 
the question of total incapacity, the submission of 
an issue as to whether or not the injury resulted 
in permanent and total incapacity is proper as in- 
volving only the question of duration. Where 


ployers’ Ins. Ass’n v. Henson, (Tex. 
supra §§ 609-612. 
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55. See statutory provisions; 
See also American 
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plaintiff has all the essential elements of a good 
cause of action for compensation in periodical pay- 
ments, although his incapacity may not be found to 
be such as to warrant a judgment for a lump sum 
under the statute, it is improper to submit the case 
on the theory that plaintiff must recover the lump 
sum he is seeking or nothing, rather than that he 
might recover, such compensation as the facts proved 
would, under the law, entitle him to, despite the fail- 
ure to state the proper measure, or any measure, of 
damages.°* Where the question of the proper dis- 
count in estimating the present value of the future 
payments under the aet is’a question of fact,®° the 
submission of the question has been held proper as 
not intimating that the jury should allow a lump 
sum.°°® 


[§ 622] f. Findings. Where the administrative 
board, under the provision applicable, has the duty 
to make adequate findings of fact,®’ a finding that 
it is for the best interests of the parties to the pro- 
ceeding that the application for commutation of the 
periodical payments into a lump sum be granted for 
a particular purpose is sufficiently definite;*® but 
a finding that the life expectancy of claimant is 
sufficient to entitle him to the payment of a certain 
sum is not adequate as a specifie finding of life ex- 
pectaney.®°® Under an express provision that the 
determination of the trial court, upon the commuta-— 
tion of periodical payments to a lump sum, should 
contain a statement of facts as determined by the 
trial judge, the judgment in every phase should be 
supported by a specific finding of fact which may 
be submitted to and considered by a court of re- 
view,’ including a specific statement as to the na- 


and 62. Texas Employers’ Ins, Ass’n v. 


Downing, (Tex.Civ.App.) 218 S.W. 112 


Commn.App.) 48 S.W.(2d) 970 [rev 
(Civ.App.) 31 S.W.(2d) 669, vacated 
on waiver of right to compensation in 
lump sum (Commn.App.) 52 S.W.(2d) 
247]. 


[b] Rate of interest under provi- 
sion relative to continued periodical 
payments for greater amount in de- 
ereased number is not applicable. 
United States Fidelity & Guaranty Co. 
v. Nettles, (Tex.Commn.App.) 35 S.W. 
(2d) 1045 [rev (Civ:App.) 21 S.W.(2d) 
31]; Herzing v. Texas Employers’ Ins. 
Ass’n, (Tex.Commn.App.) 17 S.W.(2d) 
1046 [rev (Civ.App.) 9 S.W.(2d) 457]. 
See Fidelity Union Casualty Co. v. 
Cary, (Tex.Civ.App.) 13 S.W.(2d) 993 
{rev on other grounds (Commn.App.) 
25 S.W.(2d) 302] (where appellant 
contending that the trial court should 
have allowed six per cent discount 
instead of five per cent on authority of 
Texas Employers’ Ins. Ass’n v. Herz- 
ing, (Tex.Civ.App.) 9 S.W.(2d) 457, 
appellees filed remittitur and asked 
for reduction of judgment). 


Increase in amount of periodical 
payments see infra § 1381. 


51. Security... Union Ins. Co. Vv. 
Guthrie, (Tex.Civ.App.) 41 S.W.(2d) 
315; Texas Indemnity Ins. Co. v. Hol- 
loway, (Tex.Civ.App.) 30 S.W.(2d) 921 
[aff (Commn.App.) 40 S.W.(2d) 75]. 


52. Texas Employers’ Ins. Ass’n Vv. 
peptone, (Tex.Civ.App.) 33 S.W.(2d) 


Computation of future payments at 
present value see supra § 613. 


53. See Trial §§ 651, 657. 


54. Norwich Union Indemnity Co. 
v. Wilson, (Tex.Civ.App.) 17 S.W.(2d) 


‘ 


€ 


Mut. Liability Ins. Co. v. McCaffrey, 
37 F.(2d) 870 [aff 32 F.(2d) 791, and 
cert den»50 S.Ct. (854,282 .ULS. 751, 
74 L.Ed. 1162] (under a _ statute of 
Texas which permits the jury to ren- 
der a verdict for a lump sum in cases 
where it would be manifestly unjust 
not to do so, an instruction stating 
that they should consider the circum- 
stances of plaintiff, and if’ in their 
judgment it. would be manifestly un- 
just not to do so, they should fix a 
lump sum, but in doing so it should 
be based upon the present value of the 
total which would be received under 
the provisions of the law for total 
permanent disability over the install- 
ment period, was proper). 


56. Norwich Union Indemnity Co. 
Wilson, (Tex.Civ.App.) 17 S.W.(2d) 


57. Millers’ Indemnity Underwrit- 
ers v. Green, (Tex.Civ.App.) 237 S.W. 
979 [error refused]. 


58. See Trial § 556. 


59. Maryland Casualty Co. v. 
Sledge, (Tex.Civ.App.) 46 S.W.(2d) 
442; Texas Employers’ Ins. Ass’n v. 
Henson, (Tex.Civ:App.) 31 S.W.(2d) 
669 [rev on other ground (Commn. 
App.) 48 S.W.(2d) 970, vacated on 
other ground (Commn.App.) 52 S.W. 


(2d) 247]; Texas Employers’ Ins. 
Ass’n_ v. Brock, (Tex.Civ.App.) 26 
S.W.(2d) 322 [Evacated on. other 


aie (Commn.App.) 386 S.W.(2d) 


60. See statutory provisions; 
supra § 609. 


and 


61. Submission of special issues 
generally see Trial §§ 638, 639. 


[error refused]. 


63. Texas Employers’ Ins. Ass’n v. 
Henson, (Tex.Commn.App.) 48 S.W. 
(2d) 970 [rev (Civ.App.) 31 S.W.(2d) 
669, vacated on other’ grounds 
(Commn.App.) 52 S.W.(2d) 247]. 


64. Texas Employers’ Ins, Ass’n vy. 
Downing, (Tex.Civ.App.) 218 S.W. 112 
[error refused]. 


65. See supra § 620. 


66. Casualty Reciprocal Co. v. 
Stephens, (Tex.Civ.App.) 25 S.W.(2d) 
rae [aff (Commn.App.) 45 S.W.(2d) 


67. See statutor rovisions; an 
infra § 1036. hs 2 


68. Industrial Commission v. Big 
Se Coal Co., 211 P. 361, 363, 72 Colo. 


_69. Industrial Commission v. Big 
Six Coal Co., supra (that the life ex- 
pectancy of claimant “is sufficient to 
entitle him to the payment of a cer- 
tain sum of money, and that to pro- 
duce such sum requires a certain oth- 
er sum, which, in turn, is to be com- 
muted according to the terms of the 
Workmen’s Compensation Law, and 
that this sum, when commuted equals 
the amount of the award” is not a 
finding in compliance with what prac- 
tice demands). 


_ [a]. Legal conclusion is not a find- 
ing of fact. Industrial Commission v. 
Big Six Coal Co., 211 P. 361, 72 Colo. 


70. New York. Shipbuilding Co.. v. 
Buchanan, 87 A. 86, 84 N.J.Law 543; 
Mockett v. Ashton, 90 A. 127, 84 N.J. 
Law 452. 
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ture and extent of the injury,”? the award in amount 
per week and number of weeks upon which the com- 
muted award is based,?? and the method by which, 
and the reasons for which, the periodical payments 
were commuted.73 A provision that the administra- 
tive board, upon making or denying an award upon 
a hearing, shall file with the order a statement of 
its conclusions of fact applies only to hearings upon 
elaims for compensation filed with the board and 
has no application to an order upon a motion for 
the commutation of periodical payments into a lump 
sum filed subsequently.7 


[§ 623] g. Award or Judgment. Where the ad- 
visory board is authorized, under the act, to award 
payment of all or part of the compensation in a 
lump sum, in such manner as it may determine for 
the best interests of the parties, it may award pay- 
ment of part in a lump sum and the balance to be 
paid periodically without delaying the periodical 
compensation until, if no lump sum were paid, it 
would equal the sum commuted.75 There is no 
justification under the compensation act for the re- 
cital by the board, in making a lump-sum award, 
that any sums are due, except such as might have 
accrued at the time.7® In the absence of a statu- 
tory requirement, the board, in making a lump-sum 
award, need not state its reasons.77_ Upon a trial 
for compensation, under the act, the court has no 
authority to render judgment for a lump sum, where 
the issue was not submitted to the jury;‘® and where 
the issue as to the right to compensation in a lump 
sum was submitted to the jury and found for the 
employee, but there is no evidence as to what a rea- 
sonable discount would be to support the finding, 
where that is a question of fact,?® the court may 
properly on the motion of the employee disregard 
the special finding, under a provision authorizing it 
to do so, and enter judgment for periodical pay- 
ments.8° Where the court, under the act, may award 
judgment in a lump sum or, in its discretion, for 
periodical payments, the discretion vested in the 
court may be exercised, although the jury has re- 
turned a general verdict.24. An award of compen- 


71. Long v. Bergen County Ct. C. 
Pl., 86 A. 529, 84 N.J.Law 117. 

72. Long v. Bergen County Ct. C. 
Pl., supra. 
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80. Texas Employers’ Ins. Ass’n v. 
(Tex.Civ.App.) 52 S.W.(2d) 


Conformity of judgment to findings 


[§§ 622-624 


sation in a lump sum, exceeding the amount prayed 
for, in accordance with the general rule that the 
judgment may not exceed the amount demanded,*? 
and without allowing the reduction of a certain per- 
centage agreed upon by the parties in case of a lump- 
sum award, is improper.® 


Misnaming of employee. An order of the board, 
awarding a lump sum to the employee’s dependent, 
misnaming the employee by the use of an incorrect 
given name, is sufficiently serious to require cor- 
rection. §* 


x 


Improper imposition of duty upon employer. Un- 
der the act, there is no power in the board, by its 
order commuting into a lump sum, for the purpose 
of purchasing a home, the periodical payments to 
decedent’s widow and the guardian*of his children, 
to impose upon the employer, without its consent, 
the duty of supervising the purchase and ordering 
him to take the place of the children’s guardian in 
passing upon the vendor’s title and the form of 
the conveyance.®> 


Time of rendition. A compensation claimant, en- 


titled: under the act to file a petition with the ad- 


ministrative board for the vacation of an order al- 
lowing periodical payments and asking for an award 
in a lump sum, has the right to have the matter de- 
termined without unreasonable delay.£® Where an 
application for the commutation of payments into 
a lump sum is pending before the board in which 
is reposed by the act the power, in the first instance, 
to order such commutation, it is not required to 
pass on such application at the time of making a 
decision as to the compensation for which the em- 
ployer is liable, but may do so afterward.®7 


[§ 624] h. Setting Aside Award or Judgment.®® 
Under a provision that the jurisdiction of the ad- 
ministrative board shall be continuing, and that the 
board may make such changes in its orders as in its 
opinion may seem just, the board, in a proper ease, 
may set aside an award in a lump sum and order 
periodical payments instead.®® A judgment for a 


89. Spaduccino v. John G. Hayes & 
Co., 167 N.Y.S. 483, 180 App.Div. 37 
[aff 119 N.E. 1078, 223 N.Y. 681]. 


[a] Where, under provision au- 


73. Mockett v. Ashton, 90 A. 127, 
84 N.J.Law 452, 453. 


74. Sapulpa Refining Co. v. Poore, 
216 P. 914, 90 OKl. 82. 


75. Industrial Commission v. Big 
Six Coal Co., 211-BP: 361, 72 Colo. 377; 


76. Wozneak v. Buffalo Gas Co., 
161 N.Y.S. 675, 676, 175 App.Div. 268. 


“A sum is not due until the time for 
its payment has arrived.” Wozneak 
v. Buffalo Gas Co., supra. 


77. Manahan Drilling Co. v. Bazzel, 
4 P.(2d) 745, 153 Okl. 23. 


78. Texas Employers’ Ins. Ass’n v. 
Wright, (Tex-Commn,App.) 4 S.W. 
(2a) 31 [mod (Civ.App.) 297 S.W. 764 
(motion den (Commn.App.) 7 _S.W. 
(2d) 72)]1; Maryland Casualty Co. v. 
Long, (Tex.Civ.App.) 9 S.W.(2d) 458. 


Failure to request submission of is- 
sue as waiver see Trial § 360. 


79. See supra § 620. 


generally see Judgments §§ 106-117. 


81. Anderson v. Commonwealth Oil 
perder Co., 206 P. 900, 111 Kan. 


82. See Judgments § 101. 


83. American Mut. Liability Ins. 
Co. v. Thomas, (Tex.Civ.App.) 35 S.W. 
(2a) 23.2" 


84. Vassilakis v. Fairfax Hotel Co., 
184 N.Y.S. 774, 193 App.Div. 829. 


85. Petroff v. Vesta Coal Co., 8 Pa. 
Dist.&Co. 47. 


86. Todd v. Southern Casualty Co., 
(Tex.Civ.App.) 18 S.W.(2d) 695 [aff 
(Commn.App.) 29 S.W.(2d) 973]. 


87. Landeen v. Toole County Re- 
fining Co., 277 P. 615, 85 Mont. 41. 


88. Increase, diminution, or termi- 
nation of compensation generally see 
infra §§ 1381-1484. 


Modification of judgment on appeal 
see infra § 625. 


thorizing commutation of payments 
to nonresident aliens, a lump-sum 
award has been made to an alien de- 
pendent who had come to this country 
to file a claim for compensation and 
had testified that she does not intend 
to remain, and it appears later that 
she has changed her mind and intends 
to remain, the commission is author- 
ized to set aside the award and order 
periodical payments instead. Spaduc- 
cino v. John G. Hayes & Co., 167 N.Y. 
S. 483, 485, 180 App.Div. 37 [aff 119 
N.E. 1078, 223 N.Y. 681] (‘‘the evi- 
dent purpose of the provisions ... 
regulating the times of payment of 
compensation, was not only for the 
convenience of the employee and the 
dependents, by requiring the pay- 
ments to be in general made with the 
usual frequency of the payment of 
wages, but also to guard against the 
liability of unfortunate or improvi- 
dent employees or dependents becom- 
ing charges upon public charity. As 
to nonresident alien. dependents or 
aliens about to become nonresidents, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lump sum, entered upon an order of the board under 
the provisions of the compensation act, may not be 
set aside by the court if unauthorized to do so.°° A 
judgment, entered upon a settlement for a lump 
sum,°! may, in a proper ease, be set aside upon the 
ground that the judgment rendered did not comply 
with the provisions of the compensation act.°? 


Intervention®? by board. In the absence of statu- 
tory authority to become a party, the administrative 
board has no authority to intervene in a proceeding 
under the compensation act and to pray that a 
judgment improperly awarding a lump sum be re- 
opened and set aside.°* 


Repayment as condition precedent. A dependent 
who has entered into an agreement for a lump-sum 
settlement, invalid because not approved by the ad- 
ministrative board,®> upon which judgment has been 
entered, need not, in an action to vacate the judg- 
ment, refund, or tender in court, the amount re- 
ceived under the judgment as a condition precedent 
to a right of action.®® 


[§ 625] i. Review.°? Except where its approval 
is necessary,°® the determination of the administra- 
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tive board, upon an application for the commutation 
of periodical payments into a lump sun, is generally 
appealable under the compensation act.®® In ae- 
cordance with the general rule that where an in- 
ferior tribunal is vested with discretion in making 
or refusing an award in a special proceeding, its 
determination will not be set aside on appeal, unless 
it clearly appears that there was an abuse of dis- 
cretion by the tribunal in such determination, where 
the administrative board is vested with the discre- 
tion, under the statute, to award or refuse compen- 
sation in a lump sum,} its decision will not be set 
aside on appeal unless it clearly appears that there 
was an abuse of discretion;? and, likewise, in ae- 
cordance with the general rule that in the absence 
of a clear abuse of discretion, operating to the prej- 
udice of the complaining party, matters within the 
discretion of the trial court are not reviewable on 
appeal,’ where, on appeal from the determination 
of the board, discretion is vested in a court by the 
act to award, or refuse to award, compensation in 
a lump sum,* the exercise of this discretion will 
not be interfered with unless there appears to. be 
an abuse of it;® and where, under the act, the trial 


the latter danger does not exist; hence 
the propriety of the provisions .. . 
for the making of commuted pay- 
ments. After the claimant had deter- 
mined to remain a resident of this 
country, neither she nor the appel- 
lants had longer any right to insist 
upon the payment of the commuted 
award’). 


Commutation of paymexts to non- 
resident aliens see Supra § 612. 


Interest of state that payments be 
periodical see supra § 603. 


90. Beck v. Pennsylvania R. R. Co., 
117 A. 799, 274 Pa. 161 (where an or- 
der of commutation by the compensa- 
tion board in faver of a railrcad em- 
ployee recited that it was granted 
upon petition of the “U. S. Railroad 
Administration, Director General of 
Railroads, Pennsylvania Railroad 
Company, defendant,’’ and directed 
the “said defendant” to pay claimant, 
and judgment on the order was en- 
tered in the common pleas under a 
statutory provision applicabie, the 
court had authority, under an act of 
congress providing that no execution 
issue against a carrier where the 
cause of action grew out of federal 
control, to stay execution, but it had 
no authority to open the judgment 
and award an issue, the proper pro- 
cedure being an application to the 
compensation board by a party to open 
the proceedings for a modification of 
the ambiguous order to make it clear- 
ly appear that payment was to be 
made by the federal railroad adminis- 
tration, if so intended, and for the 
court below to amend the judgment 
on its records to agree with the order 
of the board). 

91. Agreements for commutation 


of payments generally see supra § 
604. 

Necessity of agreement see supra 
§ 607. 

92. Hufft v. Ideal Laundry & Dry 
Cleaning Co., 130 So. 639, 14 La.App. 
656 (judgment denying relief sought 
held proper on the facts). 


Vacating judgment generally see 
Judgments §§ 484-600. 


93. Generaliy see Parties §§ 185-— 
226. 
94, Department of Industrial Re- 


lations v. Travelers’ Ins. Co., 
ileGww— 57 


| 


(Ga.) 


170 S.E. 883 [answer conformed to 
(App.) 171 S.E. 169]. 


[a] Reason for rule.-—Where the 
board is not such a legal entity as 
may sue or be sued, it has merely such 
powers as are conferred upon it by the 
legislature or such as arise by neces- 
sary implication to carry out the pow- 
ers granted. Department of Indus- 
trial Relations v. Travelers’ Ins. Co., 
(Ga.) 170 S.E. 883 [answer conformed 
to (App.) 171 S.E. 169]. 


95. Necessity of approval see su- 
pra § 608. 


96. Hatfield v. Billiter & Wiley, 22 
S.W.(2d) 129, 231 Ky. 736. 


97. Power of appellate court to 
commute payments see supra § 606. 


98. See supra § 608. 


99. See statutory provisions; and 
eases infra this section. See also 
Kaylor v. Callahan Zinc-Lead Co., 253 
P. 132, 43 Idaho 477 (under the pro- 
visions applicable, an order of the 
board denying a lump sum award is 
appealable to the district court). 


1. See statutory provisions; 
supra § 609. 


2. Landeen v. Toole County Refin- 
ing Co., 277 P. 615, 85 Mont. 41; Sul- 
livan v. Anselmo Mining Co., 268 P. 
495, 82 Mont. 543; Shrine Drilling Co. 
v. Price, 22 P.(2d) 1010, 164 Okl. 64; 
M. T. Smith & Son Drilling Co. v. Cox, 
21 P.(2d) 496, 162 Okl. 301; Manahan 
Drilling Co. v. Bazzel, 4 P.(2d) 745, 153 
Okl. 23; Southwestern Light & Pow- 
er Co. Vv. "Grifiin, (276 P: 774, 136. Ok1. 
138; Stephenson v. State Industrial 
Commission of Oklahoma, 192 P. 580, 
79 Okl. 228; Hall v. Jones & Laughlin 
Steel Co., 79 Pa.Super. 303. See H. W. 
Clark Co. v. Industrial Commission, 
126 N.E. 579, 291 Ill. 561 (the question 
of the commutation of periodical pay- 
ments into a lump sum is one peculiar- 
ly within the province of the board to 
be determined by it under proper 
rules); Schwarm v. George Thomson 
& Sons Co., 118 N.E. 95, 281 Ill. 486 
(when facts are shown which in judg- 
ment of Industrial Board warrant it 
in commuting compensation to lump 
sum, its action is final, and can be re- 
viewed only for errors of law); In 
re Moran, 119 N.E. 956, 230 Mass. 500 
(finding of Industrial Board, on ap- 
plication of minor employee awarded 


and 


App.) 


weekly compensation, for payment of 
lump sum, made on evidence which 
might have supported larger award, 
but whose weight and credibility was 
for consideration of board, cannot be 
disturbed). But see Kaylor v. Calla- 
han Zinc-Lead Co., 253 P. 132, 43 Idaho 
477 (an award in a lump sum should 
be approved by the courts only for 
strong and urgent reasons). 


[a]. Presumption that board em- 
ployed wise discretion.—Hall v. Jones 
ewe ban Steel Co., 79 Pa.Super. 


{b] If there is any evidence to 
support the award, it will not be dis- 
turbed. Oklahoma Leader Co. v. State 
Industrial Commission, 221 P. 431, 97 
Okl. 123. See Kaylor v. Callahan Zinc- 
Lead Co., 253 P. 132, 48 Idaho 477 (the 
mere fact that there was sufficient 
evidence to justify a different conclu- 
sion does not prove that the board 
abused its discretion in denying a 
lump sum award). 


_(c] Where there is abuse of sound 
discretion in ordering, or failing to 
order, safeguard to be given the em- 
ployer in the event of the remarriage 
of the beneficiary, that question may 
be determined on appeal as in other 
cases. Garrity v. Bituco Mfg. & 
Chemical Co., 120 A. 764, 277 Pa. 88. 


{d] Commutation of part of com- 
pensation into lumn sum held no abuse 
of discretion.—Shrine Drilling Co. v. 
Price, 22 P.(2d) 1010, 164 Ok. 64. 


3. See Appeal and Error § 2753. 


4. See statutory provisions; and 
supra §§ 609-612. ¥ % 


5. Sullivan v. Anselmo Mining Cor- 
poration, 268 P. 495, 82 Mont. 543; 
Texas Employers’ Ins. Ass’n_ vy. 
Wright, (Tex.Civ.App.) 297 S.W. 764 
[mod on other grounds (Commn.App.) 
4 $.W.(2d) 31, motion den (Commn. 
7 S.W.(2d) 72]; Georgia Cas- 
ualty Co. v. Little, (Tex.Civ.App.) 281 
S.W. 1092; Millers’ Indemnity Under- 
writers v. Huffaker, (Tex.Civ.App.) 
241 S.W. 732; Millers’ Indemnity Un- 
derwriters v. Green, (Tex.Civ.App.) 
237 S.W. 979 [error refused]; Texas 
Employers’ Ins. Ass’n v. Downing, 
(Tex.Ciy.App.) 218 S.W. 112. 


[a] Award of lump sum held no 
abuse of discretion.—Travelers’ Ins. 
Co. v. Smith, (Tex.Civ.App.) 266 S.W. 
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‘court may render a judgment for a lump sum or, 
in the discretion of the judge, for periodical pay- 
ments,® the exercise of this discretion may be re- 
viewed when abused,*? but only in case of abuse.® 
It will be presumed on appeal, in the absence of a 
contrary showing, that the inferior tribunal acted 
correctly and did not err;® accordingly, in the ab- 
sence of anything in the record to the contrary, an 
appellate court may assume that the administrative 
board, upon the hearing of a petition for a lump 
sum, did its duty and considered not only the stat- 
utory and other proper mortality tables,+° but’ all 


574; Lumbermen’s Reciprocal Ass’n v. 
Behnken, (Civ.App.) 226 S.W. 154 [aff 
cfopienaly 72, 112 Tex. 103, 28 A.L.R. 
14 - : 


[b] Refusal to award lump sum 
held no abuse of discretion.—Texas 
Employers’ Ins. Ass’n v. Glass, (Tex. 
_Civ.App.) 2 S.W.(2d) 902. 


[c] Absence of evidence.—Where 
there was no proof that failure to pay 
jump sum would work hardship on de- 
ceased employee’s daughter, portion 
of judgment awarding lump sum must 
pe reversed and remanded. Texas 
Employers’ Ins. Ass’n vy. Lovett, (Tex. 
Civ.App.) 19 S.W.(2d) 397. 


_ 6 See statutory provisions; and 
supra '§ 609. | 

7, Ackerson v. National Zine Co., 
-153 P. 530, 96 Kan. 781, 785. See Gir- 
ten vy. National Zinc Co., 158 P. 33, 98! 
‘Kan. 405 (holding that where in a col- 
loquy between court and counsel be- 
‘fore beginning the impaneling of a 
jury to try a case under the work- 
men’s compensation act (L. [1911] ¢ 


218, as amended by L. [1913] c 216), } 


the court, in response to a suggestion 
-that so long as the employer is not-in 
default no action to recover can be, 
brought, replied: ‘That theory would 
shut a man out from his right to re- 
cover a lump sum and would not give 
him any discretion,” neither this re- 
mark nor the instructions. showed 
that the court failed to exercise its 
discretion in the matter of periodical 
payments or lump sum judgment). 


8. McCorkle v. Red Star Mill & 
Elevator Co:, 160 P. 983, 99 Kan. 131; 
Messick v. McEntire, 156 P. 740; 741, 
97 Kan. 813; McCracken v.' Missouri 
Valley Bridge, etc., Co., 150 P. 832, 96 
Kan: 353, Ann.Cas.1918B 689 [mod 
‘on other matters 153 P. 525, 96 Kan. 
799]; Roberts v. Charles Wolff Pack- 
ing Co., 149 P. 413, 95 Kan. 723; Gor- 
rell v. Battélle, 144 P. 244, 93 Kan. 
°370. See McCracken v. Missouri Val- 
ley Bridge, etc., Co., 150 P. 832, 96 
Kan. 353, 356 [mod on other matters 
153 P: 525, 96 Kan. 799] (“because the 
-court exercises discretionary power 
in a matter peculiarly for its consid- 
eration its action is practically final’’). 


[a]. Failure to exercise discretion- 
ary power no abuse of discretion.— 
“Since the ‘statute gave the injured 
workman a right to a lump sum judg- 
ment, and merely added a grant of 
discretionary power to the court to 
modify that right, a failure to exer- 
cise a diseretionary, power which the 
trial court might or might not care 
to use does not ordinarily amount to 
abuse of discretion.”- Raffaghelle v. 
Russell, 176 P. 640, 641, 103 Kan. 849. 


[b] Failure to award periodical 
payments held no abuse of discretion. 
—Michael v. Jacob Dold Packing Co., 
244 P. 1050, 120 Kan. 684; Raffaghelle 
v. Russell, 176 P. 640, 103 Kan. 849; 
Gilmore v. Monarch Cement Co., 173 P. 
913, 103 Kan. 336; Roberts v. Charles 
Wolff Packing Co., 149 P. 413, 95 Kan. 


_ For later cases, developments and changes in the iaw see Annotations, same title and section number. 


‘requires it to do. 
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judgment. 


723; Cain v. National Zine Co., 146 
P. 1165, 148 P. 251, 94 Kan. 679, 680. 


9. See cases infra notes 10-12. 


Presumptions on appeal generally 
see Appeal and Error §§ 2662-2752. 


10. Industrial Commission vy. Big 
Six Coal Co., 211 P. 361,.72 Colo. 377 
(assuming that the method prescribed 
for determining permanent partial 
disability may be employed, in the 
absence of a specific direction to the 
contrary, and that in determining 
such expectancy the commission must 
do so from’ recognized. expectancy 
tables, .in determining expectancy 
upon the hearing of a petition for a 
lump sum, where neither party intro- 
duced any evidence as to expectancy, 
it does not follow that the commission 
did not make use, of its own volition 
and without formal introduction by 
either party or itself, of the statutory 
expectancy table, as it is authorized to 


do in determining permanent partial | 


disability, or other recognized ex- 
pectancy tables). 


11. Industrial Commission v. Big 
Six ‘Coal-Con gi Pe sol i2 (Color sit. 
See Empire Carting Co. v. Employers’ 
Reinsurance Corporation, 64 F.(2d) 
36, 38 (under a New York statute re- 
quiring payment into trust fund, 
“some suggestion has been made that 
the amount ordered paid into the ag- 
gregate trust fund was not final and 
correct because the Industrial Board 
did not take into consideration the 
Dutch Remarriage Tables as the law 
We cannot assume 
that it did not. The fact that the 
Industrial Board fixed the amount 
when professing to act in accordance 
with the law is prima facie suffi- 
cient’). 


[a] Claimant’s physical condition. 
—Where claimant was before the 
commission on several occasions and 
it had ample opportunity to judge of 
his general physical condition,’ al- 
though, in the absence of any request 
at the time of the hearing, no evi- 
dence relating thereto was taken, it 
will be assumed that it was duly con- 
sidered. Industrial Commission v. 
Big Six Coal Co., 211 P. 361, 72 Colo. 


ide fsa ks into state fund see infra 


12. Lumberman’s Reciprocal Ass’n 


‘v. Behnken, 246 S.W. 72, 112 Tex. 103, 


28 A.L.R. 1402 [aff (Civ.App.) 226 S. 
W.154]. See Texas Compensation Ins. 
Co. v. Neilsen, 47 F.(2d) 1047 (upon 
an appeal on the ground that where 
the court did not allow judgment for 
the full amount, a deduction must be 
considered as conclusive evidence that 
the injury was not permanent and 
total, as required to authorize a lump 
sum award under the statute, where 
the jury’ found for plaintiff, finding 
the disability permanent and total and 
plaintiff entitled to a lump sum award, 
and the court awarded the full amount 
of compensation less a_ certain 


[§ 625° 


other requisite matters, and gave them due weight 
in making its award;! and, in the absence of any- 
thing in the record to the contrary, it will be pre- 
sumed that the evidence warranted the trial court’s 
In accordance with the general rule,** 
in order to maintain an appeal from a judgment 
awarding compensation in a lump sum, appellant 
must be injuriously affected by the award complained 
of;14 and, in accordance with the universal rule,*® 
a party to an action involving the award of a lump 
sum cannot assign as erroy that which is not prej- 
udicial to him;!° but a prejudicial error is a ground 


amount, which was the compensation 
for a certain number of weeks, but 
there is nothing in* the record to in- 
dicate why the deduction was made, 
under such circumstances the review- 
ing court must conelude that defend- 
ant or its insured had paid such sum 
to plaintiff or was entitled to such 
deduction, and the court merely al- 
lowed credit therefor upon the judg- 
ment). 


[a] Rate of discount.—In the ab- 
sence of evidence, the appellate court 
will not undertake to review the rate 
of discount which was allowed in ar- 
riving at the lump sum awarded; it 
will be presumed that the evidence 
warranted the trial court’s judgment. 
Lumberman’s' Reciprocal Ass’n vy. 
Behnken, 246 S.W. 72, 112 Tex. 103, 28 
fern 1402 [aff (Civ.App.) 226 S.W. 


13. See Appeal and Error § 491. 
14. See cases infra this note. 


[a] Insurer cannot complain of 
the award of a lump sum where a 
proper discount reducing future pay- 
ments to their present value is made. 
American Mut. Liability Ins. Co. v. 
Thomas, (Tex.Civ.App.) 35 S.W.(2d) 
232; Georgia Casualty Co. v. Little, 
(Tex.Civ.App.) 281 S.W. 1092. 


15. See Appeal and Error § 2878. 
16. See cases infra this note. See 
also. Casualty Reciprocal Co.  v. 


Stephens, (Tex.Civ.App.) 25 S.W.(2da) 
180 [aff (Commn.App.) 45 S.W.(2d) 
143] (where appellant contends that 
six per cent as a matter of, law was 
the correct discount, submission to 
the jury of the question of proper dis- 
count in awarding a lump sum by 
way of compensation, if error, was 
harmless where the jury allowed six 
per cent).: 


[a] Error in instruction relative to 
lump sum, in that such instruction 
was not limited to the case.as made 
by the pleading and evidence, was not 
prejudicial where there was no evi- 
dence on such issue which was not 
confined to the allegations so that the 
jury could not have considered any 
other grounds than those properly al- 
leged. Norwich Union Indemnity Co. 
ie Wilson, (Tex.Civ.App.) 17 S.W.(2d) 


[b] Remittitur filed in trial court 
of part of judgment requiring pay- 
ment of all unmatured installments in 
a, lump sum cured the- error in render- 
ing it. Commercial Standard Ins. Co. 
v. Noack, 45 S.W.(2d) 798 [rev on.oth- 
ot Ni (Commn.App.) 62°S.W.(2d) 


_ [ec] Under rule of court, to author- 
ize a reversal for error in overruling 
special exceptions to plaintiff's plead- 
ing for a lump-sum award, the ex- 
cepting, party must. shew injury. 
Texas Employers’ Ins. Ass’n v. Fin- 


ney, (Tex.Civ.App.) 45 S.W.(2d) 298. 
yee exception” see Pleading § 


re 


§ 652] i 


for reversal,17 for example, the improper admission 
‘of evidenee if prejudicial.t8 Under a provision au- 
thorizing an appeal to the courts only after a final 
ruling by the board,?® an order refusing to commute 
periodical payments into a lump sum but providing 
that further applications for commutation may be 
made is a final ruling authorizing an-action.?° Up- 
on appeal from a trial, where such trial is author- 
ized by statute by way of appeal from the decision 
of the board,?? a finding as to the issue with respect 
to the right to a lump-sum award is subject to the 
same character of review as the findings on other 
issues of fact.22. A provision that the decision of 
the board as to questions of fact is final applies to 
a decision as to a question of fact upon an applica- 
tion for a lump sum award,?* for example, as to 
the duration of incapacity.24 Under the rule pre- 
vailing in a number of jurisdictions as to notice by 
the appellate court of a plain or fundamental error, 
apparent on the record, although not assigned,?® an 
error in granting judgment in a lump sum in an 
action by an injured employee for compensation is 
fundamental,?* and may be noticed at any stage of 
the proceedings,?? but calculation of the amount of 
the lump sum on the basis of the daily wage of 
similar employees?® is not a fundamental error 
where it does not appear that the amount allowed 
is excessive in view of the earnings of the em- 
ployee.2® In the absence of any finding justifying 
it, a judgment for a lump sum will be reversed and 
the record remitted to the court below for an ascer- 
tainment by the court, based on facts found from 
legal evidence, of the propriety, or otherwise, of 
commuting the periodical payments into a lump 
sum.?° 


Waiver of error or right to review. If the em- 
ployer, or insurer, thinks that additional evidence 
should be introduced on a question involved in an 
application for the commutation of periodical pay- 


17. See cases infra note 18. 
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ments into a lump sum, he should request the intro- 
duction during the hearing before the administra- 
tive board and, failing to do this, is not entitled 
to have the award set aside for want of evidence 
which, if produced, he claims would justify a dif- 
ferent conclusion. That the order of the adminis- 
trative board afforded the employer an opportunity 
to reject in writing the commutation of the award 
to a lump sum and that the employer failed to file 
such rejection in accordance with the order, where, 
under the statute, an award of a lump-sum payment 
for total and permanent disability is not subject to 
rejection, will not bar the employer’s right to have 
the order reviewed.?2 In accordance with the gen- 
eral rule that objection on the ground of variance 
between pleading and proof should be raised in 
the trial court when the proof is offered,?* variance 
in pleading and evidence, justifying a lump-sum 
award, can be taken advantage of only, by objec- 
tion to the testimony.** 


Modification of judgment. Under the general pow- 
er of an appellate court to modify the judgment 
appealed from,*® the court, in a proper case for the 
exercise of its power, may modify a judgment for 
a lump sum by providing for the proper periodical 
payments instead,*® particularly where the impro- 
priety of the judgment for a lump sum is conéeded 
and claimants request the reformation.?7 An ap- 
pellate court cannot reform a judgment erroneously 
awarding compensation in a lump sum in the absence 
of the waiver of claimant’s right to try the issue of 
his right to payment in a lump sum;%8 but the court 
will grant a rehearing to enable claimant to waive 
his claim for compensation in a lump sum and will 
thereupon reform the judgment so as to allow a re- 
covery for the proper periodical payments.2® <A 
judgment for a lump sum in too large an amount 
may be modified and affirmed.*? BOL, -8 


Certiorari.*t An employer who is ordered by the 


workman), 


18. Texas Employers’ Ins. Ass’n v. 
Downing, (Tex.Civ.App.) 213 S.W. 112 
ferror refused] (in an action to set 
aside an award of the industrial board 
and to recover a lump sum, where the 
award is not merely admitted to prove 
that it had been made and that plain- 
tiff had been unwilling to abide’ by it, 
but was improperly admitted for all 
purposes, the fact that the award was 
not read at the time of admission is 
immaterial where it was presumably 
read when the petition was read and 
was presumably in the hands of the 
jury as an exhibit upon retirement). 


Erroneous admission of evidence 
generally see Appeal and Error §§ 
2952-2983. 


19. See statutory provisions; and 
infra § 1136. 


20. Southern Surety Co. v, Hend- 
ley, (Tex.Civ.App.) 226 S.W. 454 [er- 
ror refused]. See Southern Casualty 


Co. v. Posey, 47 F.(2d) 1074 (under the 


statute of Texas, an order temporarily 
cancelling the date for a hearing on 


the application for a lump sum is a]’ 


final ruling). 


21. See infra § 1271. 
22. Texas Employers’ Ins. Ass’n v. 
Boudreaux, (Commn.App.) 231 S.W. 


756 [rev (Civ.App.) 213 .S.W. 674, 677 
(“This- court will not substitute its 


judgment .and its discretion: for that: 


oe 


. 


position to pass upon the question. 
We believe that the findings and con- 
elusions of the trial judge, as to 
whether the compensation shall be 
paid in a lump sum, are final and con- 
clusive, and not subject to be re- 
viewed, on appeal, in the absence of 
any provision authorizing such _ re- 
view’’)]. 

Right to lump sum as question of 
fact see supra § 620. 


23. Stephenson v. State Industrial 
Commission of Oklahoma, 192 P. 580, 
79 Okl. 228. 


24. Stephenson vy. State Industrial 
Commission of Oklahoma, supra. 


wage See Appeal and Error §§ 1482-— 
1 : 
26. Maryland Casualty Co. v. Long, 


(Tex.Civ.App.) 9 S.W.(2d) 458. 
27. Maryland Casualty Co. v., Long, 


supra (motion for rehearing). 


28. Basis of determination — of 
amount generally see supra § 517 et 
seq. 


29. Security. Union Casualty Co. v. 
Britton, (Tex.Civ.App.) 294 S.W. 925. 


30. New York Shipbuilding Co. -v. 
Buchanan, 87 A. 86, 84 N.J.Law 543. 


‘81. : Industrial Commission v. Big 


Six Coal-Go., 211 P.-361;-72-Colo.-377 
-(question-of life expectancy of;injured 


. an pence Water & Light Co. v. 
ndustria ommission, 163 ~E. 
332 Til. 64. Nifats SOPs 


33. See Appeal and Error § 720. 


34. American Employers’ Ins. Co. 
pan (Tex.Civ.App.) 83 S.W.(2d) 


35. See Appeal and Error’§ 3157. 


_86. Roma y. Industrial Commis-’ 
sion of Ohio, 119 N.E. 461, 97 Ohio St. 


247; Texas Employers’ Ins. Ass’n v. 
Finney, (Tex.Civ.App.) 45 S.W.(2da) 
298; Texas Employers’ Ins. Ass’n v. 


Moreno, (Tex.Civ.App.) 260 S.W. 283 
Laff (Commn.App.) 277 S.W. 84]. ©. 


37. Southern’ Surety Co. v. Shook,. 
(Tex.Civ.App.) 44 S.W.(2d) A25. 4 


38. Texas Employers’ Ins. Ass’n v. 
Henson, (Tex.Commn.App.) 48 S.W. 
(2d) 970 [rev (Civ.App.) 31 S.W.(2a) 
669, vacated on other grounds (Com- 
mn.App.) 52 S.W.(2d) 247], 


39. -Texas Employers’ Ins. Ass’n Vi 
Henson, (Tex.Commn.App.) 52 Sw. 
ee Gis Reon jussment (Commn. 

pp. .W. 70, rev (Civ.App. 
31 S.W.(2d) 669]. {oe 


_ 40. Girten.v, National Zinc Co.,. 
P. 33, 98 Kan. 405. i ee 

41. Generally see Certiorari 11-€. 
J. 80. et seq. .. Pak 
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administrative board to make certain payments out 
of an award commuting periodical payments into 
a lump sum, which the commission is unauthorized 
to order, and which would not amount to a legal 
satisfaction of the total award, is a party sufficient- 
ly interested in the proceeding before the board 
to apply for a writ of certiorari to review the or- 
der.t2, Where notice is necessary,** it is better 
practice for the return to the writ of certiorari 
to show service of the notice otherwise than by a 
recital in the order of the board that proper notice 
had been given;** where the return made by the 
board to the writ does not show that any evidence 
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[§§ 625-628 


was heard by the board but contains merely a state- 
ment by counsel that the board acted upon evidence 
and what that evidence was, the return fails to show 
that the board acted within its powers in commuting 
the award to a lump sum.*® 


[§ 626] 5. Effect of Payment.*® The relation be- 
tween the employer and the employee, or his depend- 
ents, is definitely settled pro tanto upon the payment 
of a commuted award;*? accordingly, a commutation 
of periodical compensation paid to a dependent may 
not be recovered although the dependent, subsequent- 
ly, would lose the right to further compensation.** 


XVI. INSURANCE*? 2 ap 


[By Gieert G. Fintey] 


- [§ 627] A. In General. The power of the state to 
deal with the subject of providing assurance that the 
workmen entitled to. compensation shall receive 
compensation is very broad.°° There are three meth- 
ods whereby an injured employee may be assured of 
his compensation due under a workmen’s compensa- 
tion act, one or more of which methods is in use in 
each jurisdiction, namely, insurance through a state 
or national fund;°! self-insurance by the employ- 
er;°2 and insurance through a private insurance 
company.®? In some jurisdictions an employer is 
given no choice as to the method by which he will 
in advance secure the payment of compensation to 
his injured employees,°* but in other jurisdictions 
he may elect the particular method he desires to 
use.°5 In the latter case, however, he must use one 
of the methods authorized,®* and mandamus will lie 
to compel him to do so.°? The purpose of the pro- 
visions relating to insurance in a workmen’s com- 


pensation act is principally for the purpose of se- 
curing to'the employee payment for compensable 
injuries.°° 

[§ 628] B. State or National Funds—1. In Gen- 
eral. Under the acts which may be classified as in- 


surance acts,®® provision is made for the creation of 


an insurance fund through the collection from em- 
ployments included within the scope of the act of 
assessments in the nature of premiums.®® This fund 
is accumulated by the collection of premiums from 
employers,*! the amount of which is determined and 
fixed by the administrative agency set up to govern 
the fund for the employment or occupation operated 
by such employer,®? and determined further by the 
classification rules and rates made and published by 
the administrative agency,°* the contrrbutions there- 
to by employers being made on the theory that the 
amount of their contributions will cover the indi- 
vidual risk and hazards attaching to their several 


42. Los Angeles County v. Indus- 
trial Accident Commission, 245 P. 796, 
76 Cal.App. 639. 


43. See statutory provisions; 
infra § 1205. 


44. TT. J. Forschner & Co. v. Indus- 
trial Board of Illinois, 115 N.E. 912, 
913, 278 Il). 99 (‘Copies of the notices 
to the parties of the filing of the peti- 
tion for commuting the award to a 
lump sum are included in the return 
to the writ [of certiorariJ, but when 
they were served, how they were 
served, or whether served at all, is 
not shown, except by the recital in the 
order of the Industrial Board commut- 
ing the award to a lump sum that 
said board had ‘given proper notice 
to the parties hereto’’’). 

45. T. J. Forschner & Co. v. Indus- 
trial Board of Illinois, supra. 


46. Effect of commutation upon 
right to medical expenses see supra 
§ 487. 


and 


Payment and enforcement of award 
generally see infra §§ 1351-1380. 


47. Lubanski v. Delaware L. & W. 
R. R. Co., 81 Pa.Super. 538; Hall v. 
Jones & Laughlin Steel Co., 79 Pa. 
Super. 303; 306. 

“Any contingencies involved before 
then disappear.” Hall v. Jones & 
Laughlin Steel Co., supra. 

48. Di Lorenzo v. Carnegie Steel 
Co., 91 Pa.Super. 64; Hall_v. Jones & 
Laughlin Steel Co., 79 Pa.Super. 303. 


Termination of right to compensa- 


tion see supra § 312. 


49. Matters as to insurance as con- 
stituting questions of law or fact see 
infra § 1021. 


50. Maryland Casualty Co. v. In- 
dustrial Commission, 223 N.W. 444, 
221 N.W. 747, 198 Wis. 202. 


51. See infra §§ 628-639. - 
52. See infra §§ 640-642. 
53. See infra §§ 643-652. 
54 See infra § 628. 


55. Industrial Commission of Utah 
v. Daly Mining Co., 172 P. 301, 51 
Utah 602. 


56. Industrial Commission of Utah 
v. Daly Mining Co., supra. 


57. Industrial Commission of Utah 
v. Daly Mining Co., supra. 


{a] Thus the industrial commis- 
sion may proceed in mandamus to 
compel employers to secure payment 
of compensation to employees requir- 
ed by Workmen’s Compensation Act 
§ 53. Industrial Commission of Utah 
v. Daly Mining Co., 172 P. 301, 61 
Utah 602. 


58. Maryland Casualty Co. v. In- 
dustrial Commission, 223 N.W. 444, 
221 N.W. 747, 198 Wis. 202. 


59. See supra § 2. ° 


60. See statutory provisions; 
cases infra this note. 


[a] Time statute became effective. 
—The insurance provisions of the 


and 


Iowa Workmen’s Compensation Act 
(Code Suppl. [1913] §§ 2477m— 
2477m51) took effect and became op- 
erative and in force on July 1, 1913. 
Nash v. Minneapolis & St. L. Ry. Co., 
175 N.W. 610, 144 Minn. 322. 


[b] Special fund held proper.— 
Under Const. art 1 § 19, it was within 
the legislature’s power to create a 
general fund requiring all employers 
to contribute, but providing that the 
fund should be paid out only to those 
who received additional injuries after 
having been once compensated. In re 
yaa 165 N.Y.S. 967, 179 App.Div. 


{[c] In Washington the Workmen's 
Compensation Act “has created and 
established two funds known as the 
‘accident fund’ and the ‘medical aid 
fund,’ respectively. The industries of 
the state engaged in extrahazardous 
work are required to pay into the ac- 
cident fund certain premiums accord- 
ing to the schedule provided. The 
workmen so engaged are required to 
pay a certain percentage of their 
wages into the medical aid. fund for 
its maintenance. These funds are 
therefore trust funds drawn from 
particular sources and deyoted to 
special purposes.” State v. Yelle, 25 
Pi(2d) 569) 570; 28 °P.(2d). a219, 174 
Wash. 547. 


61. State v. Olson, 175 N.W. 714, 
43 N.D. 619. 


62. State v. Olson, supra. 
63. State v. Olson, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 628-629] 


occupations.** In some jurisdictions the fund is 
gathered through enforced contributions from. all 
employers in employments within the scope of the 
act regardless of fault,®® and no option is given an 
employer to obtain insurance elsewhere or to carry 
it himself.** In other jurisdictions it is optional 
with the employer whether he will contribute to the 
state fund, or provide self-insurance,®’? or insure 
himself with a private company.®® 


Nature of fund. The insurance fund is in the 
nature of insurance for the benefit of employees.®® 
It is a source of compensation to injured employees, 
and, in the event of their death, to their depend- 
ents,?° and does not belong to the employers but to 
the injured workmen and their dependents.7! Such 
a fund is not synonymous with the state‘? nor is the 
bureau which administers the fund the state.** The 
claims against the fund are not claims against the 
state,74 and the fund itself is not a state fund?® 
and is in no sense public money.’® It is, it is true, 
an agency or fund organized in accordance with the 
directions at law, and supervised and administered 
by certain officers provided by law.77 It is a special 
fund,’® and in a sense a private fund as contradis- 
tinguished from a public fund in the sense that it 
is collected from not all the people of the state by 
way of taxation, but from certain individuals, cor- 
porations, associations, ete., of the state engaged in 
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condueting certain occupations and employments de- 
nominated in the act.7® Such fund is not a body cor- 
porate, public, quasi public, or private.*° It is not 
a distinet entity, independent and not a part of the 
board, bureau, or commission created to administer 
it.81 The most that can be said of it is that it is,an 
arm or department of the machinery set up by the 
Workmen’s Compensation Act, the administration of 
which is given to a designated board, bureau, or 
commission. ®? 


Right to refuse risk. The commission or board 
charged with the issuance of insurance policies un- 
der the compensation law cannot refuse a risk be- 
cause of the hazards involved;*3 it must insure 
those employers who are, by the mandatory terms 
of the law, required to obtain insurance or suffer 
the abolishment of their common-law defenses in 
actions for damages brought against them by their 
employees. *4 


[§ 629] 2. Administration, Investment, and Cus- 
tody of Funds. The insurance fund is administered 
by the state,*® the legislatures having provided ad- 
ministrative agencies whose duty it is to control 
and manage such funds**® and provide for their 
investment’? in accordance with the rules and di- 
rections laid down by the legislatures. Such admin- 
istrative agency does not act as the agent of the 


64. State v. Industrial Commission 
of Ohio, 181 N.E. 99, 125 Ohio St. 272, 
82. A.L.R. 938. 


65. State v. Beulah Coal Mining 
Co., 199 N.W. 133, 61 N.D. 77; State 
v. Hughes Electric Co., 199 N.W. 128, 
61 N.D. 45. 


66. State v. Beulah Coal Mining 
Co., 199 N.W.-133, 51 N.D. 77; State 
v. Hughes Electric Co., 199 N.W. 128, 
51 N.D. 45. 


67. Self-insurance see infra § 640. 


68. Private insurance see infra §§ 
643-652. 


69. State vy. Industrial Commis- 
sion of Ohio, 181 N.E. 99, 125 Ohio 
St. 272, 82 A.L:R: 938. 


70. State v. Beulah Coal Mining 
Con 99: NUWilssn SLND. 77s State 
v. Hughes Electric Co., 199 N.W. 128, 
51 N.D. 45. 


71. State v. Industrial Commission 
of Ohio, 156 N.E. 107, 116 Ohio St. 67. 


[a] Trust fund for employees.— 
“After the premiums are paid into 
the fund by the employer under the 
act, the fund becomes the property of 
the state, and is held in trust for the 
payment of compensation to such in- 
jured employees as the state may des- 
ignate.’”’ State v. Industrial Commis- 
sion of Ohio, 156 N.E. 101, 103, 116 
Ohio St. 45. 


72. State v. Padgett, 209 N.W. 388, 
54 N.D. 211: Bordson v. North Da- 
kota Workmen’s Compensation Bu- 
reau, 191 N.W. 839, 49 N.D. 534. 


73. State v. Padgett, 209 N.W. 388, 
54 N.D. 211. 


74. State v. Padgett, supra; Bord- 
son vy. North Dakota Workmen’s Com- 
pensation Bureau, 191 N.W. 839, 49 
N.D. 534. 


75. State v. Padgett, 209 N.W. 388, 
54 N.D. 211; Bordson v. North Da- 
kota Workmen’s Compensation Bu- 
reau, 191 N.W. 839, 49 N.D. 534; State 
v. Olson, 175 N.W. 714, 43 N.D. 619. 

7 


® 


76. State v. Olson, supra. 


77. Bordson y. North Dakota 
Workmen’s Compensation Bureau, 191 
N.W. 839, 49 N.D. 534. 


78. State v. Olson, 175 N.W. 714, 
43 N.D. 619. 


79. State v. Olson, supra. 


80. Ban & Kariya Co. v. Industrial 
Commission of Utah, 247 P. 490, 67 
Utah 301. 


81. Ban & Kariya Co. v. Industrial 
Commission of Utah, supra. 


82. Ban & Kariya Co. v. Industrial 
Commission of Utah, supra. 


83. Texas Employers’ Ins. Ass’n v. 
U. S. Torpedo Co., (Tex.Commn.App.) 
26 'S.W.(2d) 1057 [aff (Civ.App.) 8 
S.W.(2d) 266]. 


84. Texas Employers’ Ins. Ass’n vy. 
U. S. Torpedo Co., supra. 


[a] Legislature contemplated that 
the association created by it, the 
Texas Employers’ Insurance Associa- 
tion, should be required to issue poli- 
cies to employers whose business in- 
volved varying degrees of risk and 
hazard. Texas Employers’ Ins. Ass’n 
v. U. S. Torpedo Co., (Tex.Commn. 
App.) 26 S.W.(2d) 1057 [aff (Civ. 
App.) 8 S.W.(2d) 266]. 


85. State v. Industrial Commission 
of Ohio, 156 N.E. 107, 116 Ohio St. 67. 


86. See cases infra this note. 


[a] In Colorado the Workmen’s 
Compensation Act [Lz [1919] c 210 §§ 
123, 124) establishes the insurance 
fund and gives the industrial com- 
mission of Colorado full control of 
it with power to sue and be sued. 
Industrial Commission of Colorado v. 
Stong, 239 P. 12, 17 Colo. 590. 


[b] In North Dakota (1) “section 
7 of the act requires the bureau to 
maintain the solvency of the work- 
men’s compensation fund at all times, 
and it is further required to create 
and maintain a reasonable surplus, 
after the payment of legitimate 
claims, for injury and death that it 


may authorize to be paid from the 
North Dakota workmen’s compensa- 
tion fund for the benefit of injured, 
and the dependents of the deceased 
employees.” State v. Olson, 175 N. 
W. 714, 716, 438 N.D. 619. (2): “The 
bureau, by the same section, is re- 
quired to keep accurate accounts of 
the money paid in premiums by each 
of the several classes of occupations 
or industries, or the disbursements on 
account of the injury and death of 
employees, and it shall also keep an 
account of the money received from 
each individual employer and _ the 
amount disbursed from the work- 
men’s compensation fund on account 
of injuries and death of the employees 
of such employer.” State v. Olson, 
supra. 


[c] In Texas the Texas Employ- 
ers’ Insurance Association was creat- 
ed by the legislature for the sole pur- 
pose of carrying out the provisions 
of the compensation law of the state. 
Texas Employers’ Ins. Ass’n v. U. S, 
Torpedo Co., (Commn.App.) 26 S.W. 
Kone 1057 [aff (Civ.App.) 8 S.W.(2d) 


{d] In Utah under Comp. L. 
(1917) §§ 8095, 3096, 3098, 3100, 3101, 
3105, 3106, 3108, and § 3099, as amend- 
ed by L. (1919) c 638, the industrial 
commission is charged with the duty 
of managing and administering the 
state insurance fund. Ban & Kariya 
Co. vy. Industrial Commission of Utah, 
247 P. 490, 67 Utah 301. 


87. See cases infra this note. 


[a] In Colorado Compensation Act 
§ 141 provides for. investment of the 
insurance fund in national or state 
securities as directed by the commis- 
sion. Industrial Commission of Colo- 
rado v. Stong, 239 P. 12, 77 Colo. 590. 


[b] In Utah, under the provisions 
of Compensation L. (1917) § 3108, the 
industrial commission is given power 
to invest any of the surplus or re- 
serve belonging to the state insurance 
fund. The securities are designated 
in which such fund may be invested. 
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employer.$8 Under a section providing that the 
commission may delegate its powers to a deputy or 
deputies, the acts of this deputy or these deputies 
are merely the acts of an agent or agents of the com- 
mission, and, outside of the powers granted, they 
haye no right or authority to control or administer 
the fund or to bind the fund or the commission in 
any way respecting the fund.®® 


Custodian, The legislature has power to desig- 
nate the custodian of the workmen’s compensation 
fund,®® and in a number of jurisdictions has desig- 
nated the state treasurer as such.®! The custodian 
of the insurance fund must invest it as directed by 
the board or commission authorized by the legisla- 
ture to direct its investment,®? and on his failure 
to do so is liable for all damages suffered.°* 


[4 630] 3. Premiums and Rates—a. Amount. In 
the different jurisdictions the workmen’s compensa- 
tion acts therein®* make provision for the ascertain- 
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ment of the amount due from employers and the col: 
lection of the premiums assessed.®*® The legislature 
may refrain from classifying employments and de- 
termining hazards to workmen engaged therein, and 
from fixing rates and premiums for insurance, leav- 
ing such details to an administrative board under 
proper rules and directions,?® which administrative 
board must, in fixing the rates and premiums for 
insurance, follow the rules and directions laid down 
by the legislature, in order to give validity to its 
acts.°7 In some jurisdictions such administrative 
agency is given exclusive rate-making power.’ It 
is the duty of the rate-making agency to fix a rate 
such as will insure the maintenance of a solvent 
state insurance fund,®® and the creation of a reason- 
able surplus,’ and consistent therewith, in the exer- 
cise of its powers and discretion, to-fix and maintain 
for each class of industry the lowest possible rate 
of premium.” It is not required that an exactly cor- 
rect rate for any industry be ascertained in the first 


Ban & Kariya v. Industrial Commis- 
sion of Utah, 247 P. 490, 67 Utah 301. 


88. Sheek v. Texas Co., (Tex.Civ. 
App.) 286 S.W. 336. 


[a] Thus the Texas Employers’ 
Insurance Association was created by 
the compensation act to act as an 
“insurer” under the Workmen’s Com- 
pensation Act and is not to be regard- 
ed as the agent of the employers. 
Sheek v. Texas Co., (Tex.Civ.App.) 
286 S.W. 336. 


89. Ban & Kariya Co. v. Industrial 
Commission of Utah, 247 P. 490, 67 
Utah 301. 


90. State v. Olson, 175 N.W. 714, 43 
N.D. 619. 
91. See statutory provisions; and 


eases infra this note. 


[a] In Colorado, by L. (1919) ¢ 210 
§§ 140, 142, the state treasurer is 
made custodian of the insurance fund 
and required to give bond. IJndus- 
trial Commission of Colorado v. 
Stong, 239 P. 12, 77 Colo. 590. 


[b] In North Dakota, ‘when the 
fund is accumulated, the state treas- 
ury_is, by the provisions of the act, 
made the custodian of it.” State v. 
Oison, 175 N.W. 714, 716, 43 N.D. 619. 


{c] In Utah Compensation L. 
(1917) provides: “The state treasurer 
shall be the custodian of the state 
insurance fund.” 


92 Industrial Commission of Colo- 
rado v. Stong, 239 P. 12, 77 Colo. 590; 
Stong v. Industrial Commission of 
ee of Colorado, 204 P. 892, 71 Colo. 
138. 


[a] Thus, under Workmen’s Com- 
pensation Act § 141, authorizing the 
industrial commission to direct the 
state treasurer to invest the state 
compensation insurance fund, the 
treasurer is required to obey the 
commission’s directions, Stong v. In- 
dustrial Commission of State of 
Colorado, 204 P. 892, 71 Colo. 133. 


93. Industrial Commission of Colo- 
rado vy. Stong, 239 P. 12, 77 Colo. 590. 


[a] Illustrations.—(1) Where the 
state treasurer disobeyed an order of 
the industrial commission and invest- 
ed workmen’s insurance funds in dif- 
ferent securities than as directed, he 
was liable for all damage sustained 
by reason of that act (Industrial 
Commission of Colorado y. Stong, 239 
P. 12, 77 Colo. 590), (2) but where 
interest on securities purchased by 
him was paid into the fund, he must 


be credited with that amount (Indus- 
trial Commission of Colorado vy. 
Stong, supra). 


[b] Commission’ ‘cannot waive 
damages.—In an action by the indus- 
trial commission to recover damages 
from the state treasurer for his fail- 
ure to invest workmen’s insurance 
funds in accordance with their or- 
der, the failure of the industrial com- 
mission to collect damages in a for- 
mer mandamus action did not waive 
damages, since both parties are trus- 
tees, or a public trust, and the indus- 
trial commission was powerless to 
waive any of the public’s rights ei- 
ther intentionally or otherwise. In- 
dustrial Commission of Colorado v. 
Stong, 239 P. 12, 77 Colo. 590. 


94. See statutory provisions. 


95. Light v. North Dakota Work- 
men’s Compensation Bureau, 222 N. 
W. 952, 57 N.D. 487. 


96. Camunas v. Porto Rico Ry., 
Light & Power Co., 272 F. 924 [appeal 
dism 43 S.Ct. 91, 260 U.S. 700, 67 L.Ed. 
470]; State v. Beulah Coal Mining 
Co., 199 N-W. 133,°51 N:D. 77; ‘State 
v. Hughes Electric Co., 199 N.W. 128, 
51 N.D. 45. 


[a] Presumption of proper rules. 
—It is presumed that the workmen’s 
relief commission of Puerto Rico has 
exercised the authority given it by 
Workmen’s Compensation Act § 6 to 
adopt rules and regulations which 
shall have the force of law, in such 
manner as to give an employer due 
notice of proceedings for the assess- 
ment of the insurance premium pay- 
able under that act, especially in view 
of the fact that such premium is to 
be based on information which must 
be secured from the employers. 
Camunas y. Porto Rico Ry., Light & 
Power Co., 272 F. 924 [appeal dism 
43 S.Ct. 91, 260 U.S. 700, 67 L.Ed. 470]. 


97. State v. Beulah Coal Mining 
Cos VISYNEWie 33, DLN. Dw as) State 
v. Hughes Electric Co., 199 N.W. 128, 
51 N.D. 45. 


[a] Presumption.—The presump- 
tion is that classification of indus- 
tries and rates of premiums fixed for 
each by the North Dakota workmen’s 
compensation bureau are valid and 
fixed in conformity to the statute. 
Such presumption is not conclusive, 
but one attacking such classification 
or rates must clearly show them not 
to conform to the statutory rules or 
that they are unreasonable or con- 
fiscatory. State v. Beulah Coal Min- 


ing Co. L99"SN. We 1385, 51 NED) 74a; 
State v. Hughes Electric Co., 199 N. 
W. 128, 51 N.D. 45. 


[b] In North Dakota “these statu- 
tory rules provide that the Bureau 
shall (1) classify employments (2) 
with respect to hazard and determine 
the risks of each classification and 
(3) fix premiums high enough to pay 
administrative expenses, pay schedul- 
ed compensation, and create a sur- 
plus; and the Bureau is commanded 
(4) to make its rates sufficiently high 
to at all times keep its fund ‘in an 
entirely solvent condition.’’” State 
vy. Hughes Electric Co., 199 N.W. 128, 
130, 51 N:D. 46. 


[c] In New Brunswick (1) the 
Workmen’s Compensation Act is ad- 
ministrable on the ‘capitalized re- 
serve plan,’ the board created under 
the act having exercised its discre- 
tion in the adoption of that plan. In 
assessments under the act, amounts 
for pension reserves, disaster re- 
serves, and claims may be included, 
and such reserves are not surpluses. 
Board, food, and maintenance of 
workmen are properly included in 
payroll. Workmen’s Compensation 
Board v. Bathurst Lumber Co., [1923] 
4 Dom.L.R. 84. (2)*An employer can- 
not elect under the provisions of 
Workmen’s Compensation Act (1918) § 
61 to exclude himself from the opera- 
tion of the act. That section is puni- 
tive and does not exclude the opera- 
tion of § 57 under which the board is 
entitled to assess an employer who 
fails to furnish the information re- 
quired by the act. Workmen’s Comp. 
Bd, v. Bathurst Co., [1924] 2 Dom.L. 
R. 338 [rev 51 N.B. 188]. 


98. State v. Beulah Coal Mining 
Co., 199 N.W. 133, 51 N.D. 77; State 
v. Hughes Electric Co., 199 N.W. 128, 
51 N.D. 45. 


99. State v. Hughes Electric Co., 
supra; State v. Industrial Commis- 
sion of Ohio, 162 N.E. 800, 119 Ohio 
St. 205; Peerless Coal & Coke Co. v. 
State Compensation Commissioner, 
166 S.E. 529, 113 W.Va, 6. 


1. State v. Industrial Commission 
of Ohio, 162 N.E. 800, 119 Ohio St. 
205; Peerless Coal &Coke Co. y. State 
Compensation Commissioner, 166 S. 
EH. 529, 113 W.Va. 6. i 


2. State v. Industrial Commission 
of Ohio, 162 N.E. 800, 119 Ohio St. 
205; Peerless Coal & Coke Co. v. State 
Compensation Commissioner, 166 S. 
E. 529, 113 W.Va. 6. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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instanee,? and the fact that the original premium 
rates were fixed higher than necessary does not make 
Provision is made for a peri- 
The rates of premiums to 
each subscriber of a group or a class is fixed from 
the record of such group or class shown upon the 
books of the administrative agency.® 
of rates a rate based on the experience of the com- 
mission and its actuarial reports is proper.’ 
miums due to the insurance fund under the law are 
based. on a percentage of the annual pay roll of the 
employer’ and, at least in some jurisdictions, on the 


them unreasonable.+ 
odie revision of rates.® 


3. State v. Beulah Coal Mining Co., 
199 N.W.' 183, 51 N.D. 77; State ‘v. 
Hughes Electrie Co., 199 N.W. 128, 51 
N.D. 4 : 


{a] Legislative rules held com- 
plied with—HEmployment of a com- 
petent experienced actuary and fix- 
ing premiums in view of its informa- 
tion and experience available here 
and elsewhere high enough to pay 
legitimate claims and to create sur- 
plus provided by law was compliance 
with a command of the legislature. 
State v. Beulah Coal Mining Co., 199 
N.W. 138, 51 N.D..77; State v. Hughes 
eee Co., 199 N.W. 128, 51 N.D. 
45. 


4. State v. Beulah Coal Mining Co., 
199 N:W. 1838, 61:'N.D. 77;_ State. v. 
Hughes Hlectric Co., 199 N.W. 128, 
51 N.D. 465. 


[a] Subsequent correction of rate. 
—Where the bureau has obeyed the 
further statutory mandate ultimate- 
ly to fix and maintain for each class 
of occupation the lowest possible 
rates by reducing rates which were 
shown to be too high and by es- 
tablishing a credit merit system 
through which it gives credits and 
returns dividends to employers with a 

- favorable or normal experience, the 
rate is reasonable. State v. Beulah 
Coal Mining Co., 199 N.W. 133, 51 N. 
D. 77; State v. Hughes Electric Co., 
199 N.W. 128, 51 N.D. 45. 


[b] Subsequent subscriber not re- 
leased from liability.—An employer 
within the terms of the Workmen’s 
Compensation Law may not escape 
payment of premiums on its em- 
ployees because a former rating on 
employees of such industry may have 
created more than the exact surplus 
directed by the statute, where such 
employer was never insured under 
the former rating, and never con- 
tributed to any surplus created there- 
by. State v. Beulah Coal Mining Co., 
199 N.W. 133, 51 N.D.- 77; State v. 
Hughes Electric Co., 199 N.W. 128, 51 
N.D. 465. 


5. State v. Industrial Commission 
of Ohio, 162 N.E. 800, 119 Ohio St. 205. 


‘6 Peerless Coal & Coke Co. v. 
State Compensation Commissioner, 
166 S.H. 529, 113 W.Va. 6. 


[a] Accounts kept for rate-mak- 
ing purposes.—‘By section 4, article 
2, chapter 23, Official Code, he [the 
commissioner] is directed (1) to keep 
an accurate account of all moneys 
coming into the fund and of the lia- 
bilities incurred and disbursements 
made against the fund; (2) ‘an ac- 
curate account of all money or mon- 
eys received from each individual 
subscriber, and of the liability in- 
curred and disbursements made on ac- 
count of injuries and death of the em- 
ployees of each subscriber;’ and (3) 
‘of. the receipts and incurred liability 
of each group or class.’ These ac- 
counts directed to be kept are de- 
signed to show the condition of the 
fund as a whole; the status of each 
class or group,as reflected by its re- 
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ceipts to the fund and its incurred 
liabilities; and the contribution of 
each individual subscriber to the fund 
on the one side of the account and 
the liabilities incurred and disburse- 
ments made on account of injuries 
and death of his employees, on the 
other side of the account. By these 
accounts, required to be kept accur- 
ately, the condition of the fund as a 
whole may be ascertained, the condi- 
tion of the fund of each class or 
group May appear, and the compara- 
tive relation of each individual sub- 
seriber as shown by his payments to 
the fund and the liabilities against 
it for accidents and death occurring 
in the conduct of his individual busi- 
ness.” Peerless Coal & Coke Co. v. 
State Compensation Commissioner, 
166 S.E. 529, 530, 113 W.Va. 6. 


7. State v. Industrial Commission 
of Ohio, 162 N.E. 800, 119 Ohio St. 205. 


[a] Rate held proper.—cClassifica- 
tion of a large scale building con- 
tractor, specifying the premium rate 
of two dollars and fifty cents per 
one hundred dollars pay roll, has been 
held not to show abuse of discretion 
or arbitrary discrimination. State v. 
Industrial Commission of Ohio, 162 
N.E. 800, 119 Ohio St. 205. 


8. State v. Beulah Coal Mining Co., 
NOG TING W.. --33u tol NZD Le ol Staleu ay, 
Hughes Electric Co., 199 N.W. 128, 
51 N.D. 45; State v. Ford Motor Co., 
151 NE. 171, 114 Ohio St. 221. 


[a] Existence of relation of em- 
ployer and employee.—(1) A county 
is not required to pay industrial in- 
surance and medical aid premiums on 
account of work which it permitted 
men employed and paid by the Red 
Cross in groceries, clothing, or medi- 
cal services to do on county highways 
and under direction and supervision 
of the county. Thurston County 
Chapter, American Nat. Red Cross v. 
Department of Labor & Industries, 
7 P.(2d) 577, 166 Wash. 488. (2) The 
Red Cross, furnishing unemployed 
men to municipalities to work on 
roads and in parks, the Red Cross 
furnishing groceries, clothing, or 
medical services and the municipali- 
ties paying nothing, is not an “em- 
ployer” within the compensation act 
and therefore is not liable for indus- 
trial insurance premiums. Thurston 
County Chapter, American Nat. Red 
Cross v. Department of Labor and 
Industries, supra. (3) Partners who 
are clearing a right of way under a 
contract with a highway subcontrac- 
tor, and who are independent contrac- 
tors and not employees, are not to be 
included in determining the amount 
due the state as a premium on extra- 
hazardous operations. Fox & Co. v. 
State, 7 P.(2d) 961, 166 Wash. 510. 
(4) Who are employees generally see 
supra §§ 158-258. 


9. State v. Ford Motor Co., supra. 


[a] Element of hazard.—“One of 
the elements of ‘degree of hazard’ is 
the number of employees.” State v, 
Ford Motor Co., 151 N.E. 171,°173, 114 


[71 C.J.] 903 


number of employees.® The classification contem- 
plated by the Workmen’s Compensation Law for the 
purpose of determining premium rates cannot be 
applied to an occupation or industry as-an individ- 
ual unit,?° or according to the employment, or num- 
ber of men engaged in it, or to the amount paid," 
but it relates to occupations or industries as a class 
operating generally, under similar conditions?” and 
with respect to their degree of hazard.1® However, 
in some jurisdictions, the rate-making agency is not 
prohibited from departing from the group elas- 
sification if it determines that the group system is 


Ohio St. 221, 


[b] Total pay roll alone insuffi- 
cient.—The total pay roll of the em- 
ployer was not the basis for compu- 
tation of premium in disregard of the 
number of employees. State v. Ford 
erator Co., 151 N.E.-171, 114 Ohio: St. 


[ec] Effect of right to readjust 
rates.—The fact that the statute per- 
mitted readjustment of rates was 
without aid to the state, in an action 
for a premium due the workmen’s 
compensation fund, on demurrer to 
the defense that the rate was not 
based on the number of employees, 
without a reply setting forth facts 
constituting justification. State v. 
Ear ooh Co., 151 N.E. 171, 114 Ohio 


106. State v. Industrial Commission 
of Ohio, 162 N.E. 800, 119 Ohio St. 205. 


1l. State v. Industrial Commission 
of Ohio, supra. 


12. State v. Industrial Commission 
of Ohio, supra. 


13. State v. Industrial Commission 
of Ohio, 181 N.E. 99, 125 Ohio St. 272, 
82 A.L.R. 938; State v. Industrial 
Commission of Ohio, 162 N.E. 800, 119 
Ohio St. 205; Texas Employers’ Ins. 
Ass’n v. U. S. Torpedo Co., (Tex. 
Commn.App.) 26 S.W.(2d) 1057 [aff 
(Civ.App.) 8 S.W.(2d) 266]. 


[a] Classification held proper.— 
Classification by the industrial com- 
mission of large scale building con- 
tractors requiring premium payments 
on all pay roll employees engaged itz 
that class has been held within the 
commission’s discretion. State v. In- 
dustrial Commission of Ohio, 162 N. 
EH. 800, 119 Ohio St. 205. i 


_(b] In West. Virginia the commis- 
sioner must classify or group the in- 
dustries subject to the Workmen’s 
Compensation Act according to the 
nature of the business and the degree 
of hazard incident thereto. Peerless 
Coal & Coke Co. v. State Compensation 


Commissioner, 166 S.E. 529, 113 W. 
Va. 6 
[ec] In British Columbia (1) the 


scheme of Workmen’s Compensation 
Act (Rev. St. [1924] ¢ 278) is to dt 
vide industries into various classes 
according to the risk involved in the 
work carried on by each class, and 
to make assessments on each ‘class, 
corresponding to the relative hazards 
in the different industries. Merrill 
Ring Wilson, Ltd. vy. Workmen’s Com- 
pensation Board, [1933] 2 Dom.L.R. 
650. (2) Rev. St. (1924) ¢ 278 § 33 
(2), which provides that additional 
amounts required for medical aid 
shall be provided by the board by as- 
sessment on employers generally in 
all industries, does not require that 
such assessments be made on employ- 
ers generally engaged in all indus- 
tries, but rather having regard to the 
general scheme of the act, on the dif- 
ferent classes into which industry is 
divided. Merrill Ring Wilson, Ltd. v. 
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inequitable or unwise,!* and may assign an individ- 


ual rate different from the rate given others to an 
individual where his record warrants it.1® 


Board may not delegate its power to make as- 
sessments.?® 


Enterprise involving several occupations. Where 
a single enterprise involves a number of occupations 
which are scheduled in different risk classes, some 
of which take a higher premium rate than that ac- 
corded to the enterprise, and some not, they will 
take the enterprise classification if so interrelated 
as not to be clearly separable; otherwise each oc- 
eupation takes the rate of its particular class.’7 


Assessment will not be quashed where the employ- 
er after a hearing was assessed and paid such as- 
sessment.1§ 


[§ 631] b. Liability. In jurisdictions wherein the 
compensation act is compulsory the employer can- 
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not, whatever his desire may be, avoid liability for 
premiums.t® An employer can defend a suit by the 
industrial insurance commission for contribution to 
the fund on the ground that the order of the com- 
mission declaring the business of the employer to 
be within the act was in excess of the commission’s 
authority and void.2® In jurisdictions wherein, the 
employer may withdraw from the state fund and 
obtain compensation for his injured employees 
through some other method,?? the administrative 
agency for the fund may, without express statutory 
authority therefor, require employers electing to 
pay into the fund to sign a written form of election 
providing that if, on the subseriber’s,withdrawal, the 
premiums paid by him have not been sufficient to 
discharge all liabilities incurred hy the fund on 
account of his election, then any balance on deposit 
in the fund to the credit of the subscriber may be 
applied in discharge of such liabilities.” Notice by 


Workmen’s Compensation Board, su- 
pra. 


14. State v. Industrial Commis- 
sion of Ohio, 181 N.E. 99, 125 Ohio St. 
272. 82 A.L.R. 938. 


15. State v. Industrial Commission 
of Ohio, supra; Peerless Coal & Coke 
Co. v. State Compensation Commis- 
sioner, 166 S.E. 529, 1138 W.Va. 6. 


[a] Reason for rule.—‘‘It would 
be inequitable to impose upon the 
careful employer not only an amount 
of premium sufficient to cover his 
own individual risk, but also an ad- 
ditional premium necessary to pay for 
heavy casualties sustained. by other 
less careful employers. There are 
some individual employers in a group 
of similar cecupations who are more 
diligent than others in the conduct 
of their particular plant operation, 
and in the prevention of accidents, 
and by such conduct impose a lesser 
burden upon the state insurance 
fund.” State v. Industrial Commis- 
sion of Ohio, 181 N.E. 99, 101, 125 Ohio 
St. 272; 82: ALL.R. 938. 


{b] Constitutionality.—A statute 
“does no violence either to the federal 
or state Constitutions by authorizing 
the commission to apply to individual 
occupations ‘that form of rating sys- 
tem which, in its judgment, is best 
calculated to merit or individually 
rate the risk most equitably, predi- 
cated upon the basis of its individual 
industrial accident experience, and to 
encourage and stimulate accident pre- 
vention.’ Such a classification is 
neither unreasonable nor arbitrary; 
and we think its basis is fully sus- 
tained by state and federal courts.” 
State v. Industrial Commission of 
Ohio, 181 N.E. 99, 102, 125 Ohio St. 
272, 82 A.L.R. 938. 


{c] A statute authorizing the com- 
mission to apply that form of rating 
system which, in its judgment, is 
best calculated to merit or individual- 
ly rate the risk most equitably, predi- 
cated on the basis of its individual 
industrial accident experience, and to 
encourage and stimulate accident pre- 
vention, authorizes the commission to 
apply to an employer an individual 
rating system calculated on merit and 
predicated on the basis of its indi- 
vidual industrial accident experience. 
State v. Industrial Commission of 
Ohio, 181 N.E. 99, 125 Ohio St. 272, 82 
A.L.R. 938. 


{d] Difference in hazard essential. 
—Under # compensation act which 


provides “that if any group has a suf- 
ficient number of employers. with 
considerable difference in their de- 
grees of hazard, .the: commissioner 
may fix a rate for each subscriber of 
such group, such rate to be based 
upon the subscriber’s record on the 
books of the commissioner” before an 
individual rate can be fixed in any 
group, it must appear that such group 
has a sufficient number of employers 
with considerable difference in their 
degrees of hazard. Peerless Coal & 
Coke Co. v. State Compensation Com- 
ee okay 166 S.E. 529, 530, 113 W. 
Va. 6. 


{e] Matters charged to individual’s 
record.—A subscriber to a workmen’s 
compensation fund may be charged in 
a fatal case, for rate-making pur- 
poses, with the average cost of such 
cases, irrespective of whether the de- 
ceased employee has dependents. 
Peerless Coal & Coke Co. v. State 
Compensation Com’r, 166 S.E. 529, 113 
W.Va. 6. 


gra Murphy v. Toronto, 41 Ont.L. 
156. 

[a] Official act necessary.—In On- 
tario the workmen’s compensation 


board must fix the rate and make the 
assessment. In doing this there must 
be a sitting of the board, and an offi- 
cial act as such to fix the rate, and, 
when no pay roll is furnished, to fix 
the probable amount thereof-as a 
basis on which to make the assess- 
ment, and this cannot be delegated to 
other officers of the board. The board 
may, however, utilize the information 
obtained by such officers, and may 
adopt the report, but there must be 
the official action of the board in fix- 
ing the rate and the amount forming 
the basis of the assessment, and the 
assessment must be approved by an 
order of the board. Murphy y. Toron- 
to, 41 Ont.L. 156. 


17.. State. v. Chicago, -etc.,,.R. Co:, 
141 P. 897, 80 Wash. 435. 


[a] Illustration.—Under the Wash- 
ington Workmen’s Compensation Act 
(L. [1911] ce 74 § 4 subd 1), provid- 
ing that employers engaging in extra- 
hazardous work shall pay into the 
state treasury a percentage of the pay 
roll, according to a schedule requiring 
a contribution of six and one-half per 
cent on tunnel construction and five 
per cent on railroad constructioh, 
subd 2 classifying work so as to re- 
quire each class to respond to the 
demands on it without contribution 
from any other class, and showing 


different classifications for tunnel 
construction and for railroad con- 
struction, and subd 3 providing that if 
a single establishment comprises sev- 
eral occupations listed in different 
risk classes the premium shall be 
computed according to the pay roll 
of each occupation, if separable, tun- 
nel construction, included in a rail- 
road construction or enterprise where 
the road other than the tunnel had 
been constructed, the pay roll for 
which was separate, was subject to 
the tunnel construction rate. State 
v. Chicago, etc., R. Co., 141 P. 897, 80. 
Wash. 435. 


18. In re Workmen’s Compensa- 
tion Act & Blue Funnel Motor Line, 
Ltd., 27 B.C. 418. r 


19. Bordson v. North Dakota 
Workmen’s Compensation Bureau, 191 
N.W. 839, 49 N.D. 534. See Re Work- 
men’s Compensation Act & Blue Fun- 
nel Motor Line, (B.C.) [1919] 3 West. 
Wkly. 426 (holding that the court is 
without jurisdiction to quash assess- 
ment made by the workmen’s compen- 
sation board, by reason of Work- 
men’s Compensation Act § 67, the ap- 
plicants having after a hearing been 
assessed as employers and paid the 
assessment). 


[a] liability not released by 
board’s clerical error.—A clerical er- 
ror by the workman’s compensation 
bureau in its premium notice and pay- 
in order, whereby an employer was 
charged at a higher rate on employees 
in its steam heating industry than the 
bureau’s published or manual rate, 
does not invalidate such notice and 
order, nor does it relieve such em- 
ployer from paying the manual or 
fixed rate for that industry. State v. 
Beulah Coal Mining Co., 199 N.W. 133. 
51 N.D. 77; State v. Hughes Electric 
Co., 199 NW. 228,01 N.Dy 45 


20. State v. Eyres Storage & Dis- 
eputing Co., 198 P. 390, 115 Wash. 
bo ’ 

[a] Failure to appeal order imma- 
terial.— The rule applies although the 
employer did not appeal from such 
order, since the invalidity of such or- 
der can be asserted at any time. 
State v. Eyres Storage & Distribut- 
ing Co., 198 P. 390, 115 Wash. 682. 


21. Private insurance see infra §§ 
643-652. 


Self-insurance see infra §§ 640-642. 


62. Kirkham y. State Compensa- 
tion Com’r, (W.Va.) 171 S.E. 412. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the employer to the administrative agency for the 
fund that he intends to withdraw from the fund is 
nullified and rendered ineffective to relieve him from 
liability for a premium for a subsequent period there- 
to by his sending in an actual pay roll account for 
that period.?§ 


Existence of promise to pay immaterial. Where 
the employer is legally liable for the amount as- 
sessed, whether. he did or did not promise to pay 
the balance due cannot affect the right of the ad- 
ministrative agency of the fund to recover in case 
of nonpayment.?* 


Earned premiums under void law. The fact that 
a compensation law is declared unconstitutional 
will not relieve insured from liability for unpaid 
premiums on a policy of insurance covering the 
liability of insured under such law.?5 


Liability of county. Under statute providing that, 
if the industrial commission certifies that sufficient 
money is in the state insurance fund to the credit 
of “any county or counties” to provide “for payment 
of compensation” to the employees of such “county 
or counties,” the auditor shall not file with the coun- 
ty auditors and the state treasurer lists of such coun- 
ties and that the industrial commission must file cer- 
tificates with the auditor whenever there is sufficient 
money in the insurance fund to the eredit of any 
county to provide for “probable disbursements re- 
quired” to the employees,?° exemption is not limited 
only to the time when there is sufficient money to 
the credit of the fund to pay all probable disburse- 
ments in the state as a whole,’ and the phrases 
“payment of compensation” and “probable disburse- 
ments” were used as equivalents, and hence counties 
were not precluded from receiving a certificate of 
exemption until there was sufficient funds to pay 
all compensations, including deferred payments for 
the ensuing year and thereafter.?® 


Penalties. Under a compensation act providing 
for the attachment of penalties where demand for 
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payment of the premium has been made and pay- 
ment withheld, the state is not entitled to such pen- 
alties unless demand has been made and payment 
withheld.?® 


[§ 632] c. Default or Nonpayment.°° Where 
there is no statutory prohibition, a power conferred 
on a commission to demand payment of a premium 
carries with it the power to allow a reasonable time 
for compliance,*! and until the expiration of such 
time the employer cannot be held to be in default.*? 
Where the Workmen’s Compensation Act is elective, 
the employer cannot be ‘in default in not paying 
any premiums into the compensation fund until after 
he has elected in the manner provided to accept the 
provisions of the act.?* In some jurisdictions it is 
immaterial as between employee and insurer whether 
the employer paid the premium on the policy.?* The 
fact that the state is unable to recover premiums 
from, or to fix liability on, the employer does not 
deprive his employee from finally receiving the com- 
pensation due him under the law.?° In other juris- 
dictions where the insurance policy is conditional 
in that it is not to be effective but to be null and 
void, unless the total initial premium stated therein 
is paid, an injured employee cannot obtain com- 
pensation where the employer is in default on the 
initial payment,®® but where the policy has been 
validated by the payment of the initial deposit pre- 
mium, the employer’s default in subsequent install- 
ments will not defeat the employee’s right to com- 
pensation for injuries suffered.?* In still other ju- 
risdictions employees of employers who have not 
contributed to the fund may not participate in the 
fund so long as the employers are in default.3& Pro- 
vision is made, however, for the protection of em- 
ployees of employers who are in default, in this, 
that, while such employees may not participate in 
the fund while default exists, yet whenever the pre- 
mium is collected such employees are entitled to 
the benefits of the fund,°® and in the ease of a par- 
tial payment the bureau determines the date to which 


23. State v. Laughlin Coal Co., 140 
N.E. 757, 107 Ohio St. 375. 


[a] Thus, where an employer noti- 
fied the industrial commission on 
March 22, 1918, of its intention to 
withdraw from the fund, applying to 
the commission for an audit and set- 
tlement in full, and on Sept. 15, 1918 
such employer returned to the indus- 
trial commission a report of the ac- 
tual pay roll from March 26, 1918, to 
Sept. 26, 1918, and coverage was giv- 
en the employer between those dates, 
the industrial commission was enti- 
tled to recover premiums from the 
employer for such period. State v. 
Laughlin Coal Co., 140 N.E. 757, 107 
Ohio St. 375. 


24. Workmen’s Compensation Board 
v. Bathurst Lumber Co., [1923] 4 
Dom.L.R. 84. 


25. New Amsterdam Casualty Co. 
Ee Ol cette 150 N.Y.S. 772, 165 App.Div. 


[a] Reason for rule.—‘“‘The fact 
that thereafter the act was held to 
be void did not destroy the risk— 
qua risk—which existed while the act 
was in forve. It would seem, how- 
ever, as if all doubt was removed by 
the agreement of the parties them- 
selves, for rider provided ‘The actual 
wages and earned premium shall be 


determined ia the manner set forth in 
, 


. 


the Policy to which this indorsement 
is attached, and it is agreed that such 
earned premium shail be retuined by 
the Company regardless of the con- 
struction which may be given by the 
courts to the law referred to herein,’ 
being the act in question.” New Am- 
sterdam Casualty Co. v. Olcott, 150 
N.Y.S. 772, 165 App.Div. 6038, 605. 


26. See statutory provisions. 


27. State v. Casey, 164 N.E. 416, 
119 Ohio St. 403. 


28. State v. Casey, supra. 


23. C. S. Barlow & Sons v. H. & 
SATE Co., 280 P. 88, 1538 Wash. 
565. 


30. Effect of default on common- 
law or statutory rights of action or 
defenses see infra §§ 1488-1505. 


21. Barrett v. Grays Harbor Com- 
mercial Co., 209 F. 95. 


32. Barrett v. Grays Harbor Com- 
mercial Co., supra. 


33. Barnett v. Coal & Coke Ry. Co., 
94 S.E. 150, 81 W.Va. 251. 


{a] Tllustration.—Until an employ- 
er engaged in both intra-state and in- 
terstate commerce and an employee 
file written acceptance of the Work- 
men’s Compensation Act, pursuant to 
§ 26, and the basis for ascertaining 


premiums payable to the compensa- 
tion fund has been fixed, the employer 
is not in default for failing to pay 
premiums. Barnett v. Coal & Coke 
Ry. Co., 94 S.H. 150, 81 W.Va. 251. 


34. Texas Employers’ Ins. Ass’n v. 
Price, (Civ.App.) 300 S.W. 667 [ap- 
plication for writ of error dism 300 
S.W. 672, 117 Tex. 173]. 


35. State v. Industrial Commis- 
sion of Ohio, 161 N.E. 486, 119 Ohio 
St. 47; State v. Industrial Commis- 
Sr a. Ohio, 161 N.E. 32, 118 Ohio 
US . 


36. Whipple v. State Industrial 
Accident Commission, 298 P. 832, 113 
Cal.App. 5365. 


37. Whipple yv. State Industrial 
Accident Commission, supra. 


38. Light v. North Dakota. Work- 
men’s Compensation Bureau, 222 N, 
W. 952, 57 N.D. 487. 


[a] Suspension automatic.—Sus- 
pension of the rights of the employ- 
ers and employees in their privileges 
under the act occurs automatically 
on the employer’s default in payment 
of the premiums. Light vy. North 
Dakota Workmen’s Compensation Bu- 
reau, 222 N.W. 952, 57 N.D. 487. 


39. Light v. North Dakota Work- 
men’s Compensation Bureau, supra. 
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the payment carries the employees.*° 


[§ 633] d. Enforcement and Lien. In a number 
of jurisdictions under the compensation acts there- 
in*? payment of premiums due the state insurance 
fund may be enforced by civil action.42 In such 
case the fact that an additional remedy provided 
under the act, that of injunction restraining the em- 
ployer from prosecuting an extrahazardous work, 
cannot be successfully invoked as against a federal 
contractor does not prevent the state from enforcing 
its other prescribed remedies for the collection of 
the premium due.*® Under a workmen’s compensa- 
tion act which prescribes that premiums payable into 
the state insurance fund are to be collected by civil 
action in the proper court in the name of the state,*+* 
the industrial commission has no power to order an 
employer to pay premiums in a proceeding before it 
brought by the state insurance fund as applicant.*® 
The legislature has power to make premiums due the 
insurance fund liens upon the property of a sub- 
seriber*® and to make them eollectable as taxes are 
collected.47 In the absence of express statutory 
provision therefor, the claim of the state against 
the employer for a premium due the insurance fuiid 
is not entitled to priority in bankruptcy proceedings 
as a tax due the state,*® nor- will it take precedence 
over the lien of a mortgage prior in time to secure 
a debt to an individual.*® However, under a provi- 
sion that the lien of the state for the premium due 
the insurance fund shall be a lien prior to all other 
liens except taxes on the..real estate, plant, works, 
equipment, and buildings improved, operated, or con- 
structed by any employer, and shall attach from 
and after a specified time, once the lien attaches it 
becomes prior to all other liens except taxes,®° but 
such lien is not prior to the interest of a vendor 
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unconnected with the operations out of which the 
liability for the premiums arises.54 Where the leg- 
islature fails to provide for the certification of the 
lien by a particular officer or by the insurance board 
as such, and for the certification of it on demand, 
it creates a secret lien, which is invalid as against 
the holders of other liens.®? 


Public contractors. Where publie work is being 
done by contract, the state does not waive its right 
to premiums by failure to collect them in advance.** 
By the express provision of the act a city may be 
authorized to collect from its contractors, where its 
public works are done by contract, such sums as it 
is obligated to pay to the accident fund on account 
thereof,5* and the sum to which it*is entitled may 
be withheld from the sums due the*eontractor.°® 


School district. In enforcing, under the Work- 
men’s Compensation Act, the payment of a premi- 
um due from a school district, the industrial com- 
mission is not limited to mandamus against, the dis- 
trict officers, but may proceed, under a section au- 
thorizing the collection of arrears in premiums by 


ivil action against the employer in the name of the 
commission as plaintiff, by action against the dis- 


trict to collect such premium.*¢ 


Surety for contractor. The state on behalf of the 
workmen’s compensation fund cannot collect unpaid 
premiums from a surety for a contractor perform- 
ing work for the state where the bond for the surety 
merely stipulates that the contractor will comply 
with the Workmen’s Compensation law and the con- 
tractor has made such compliance as fully protects 
his employees.°? 


Necessity to plead defense. A defense to an action 
for a premium must be pleaded in order to be con- 


40. Light v. North Dakota Work- 
men’s Compensation Bureau, supra. 


‘fa] “In other words, if there be a 
partial payment,.the bureau deter- 
mines how far this partial payment 
carries the employer’ and the ém- 
ployees in the exercise of their rights 
and privileges under the act.” Light 
v. North Dakota Workmen’s Compen- 
sation Bureau, 222 N.W. 952, 954, 57 
NiDy 487.13. 


41. See statu tory . provisions. 


42. In re Farrell, .211--F. 212; 
School Disti No.1 in City and Coun- 
ty of Denver v. Industrial Commis- 
sion of Colorado, 185 P. 848, 66 Colo. 
580; University of Utah v. Industrial 
Commission of Utah, 229 P. 1108, 64 
Utah 273; Nickell v. Department of 
Labor and Industries, 3 P.(2d) 1005, 
164 Wash. 589. 


43. Nickell v. Department of La- 
bor and Industries, supra. 


Liability for contractor of federal 
work see supra § 153. 


44. See statutory provisions. 


45. University of Utah v. Indus- 
trial Commission of Utah, 229 P. 1103, 
64 Utah 273. 


[a] Determination of rights of 
employees unauthorized.—On applica- 
tion by the state insurance fund to 
the industrial commission to require 
the University of Utah to pay pre- 
miums, controversy whether the Uni- 
versity of Utah was liable for pay- 
ment of’ premiums being beyond the 


commission’s power to decide, its or- 
der that the University employees 
were entitled to the benefits of the 
Workmen’s Compensation Act, etc., 
was null. University of Utah v. In- 
dustrial Commission of Utah, 229 P. 
1103, 64 Utah 273. 


46. In re Lexie Mining Co., 1 F. 
(2d) 344; Finos v. Netherlands Amer- 
ican Mortg. Bank, 265 P. 167, 147 
Wash. 86; Workmen’s. Compensation 
Board v. Sumas Oil & Gas Co., (B.C.) 
[1933] 3 Dom.L.R. 489.. , 


47. In re Lexie Mining Co., 1 F. 
(2d) 344. 

48. In re Farrell, 211 F. 212. 

49. Mississippi Valley Trust Co. v. 


Oregon-Washington Timber Co., 213 
F. 988. 


50. Finos v. Netherlands American 
Mortg. Bank, 265 P. 167, 147 Wash. 86. 


[a] In British Columbia, by virtue 
of Workmen’s Compensation Act § 46 
(Rev. St. [1924] e¢ 278), the board is 
entitled, when it has seized chattels 
under execution in respect of an 
amount due it as therein specified, 
to priority of payment as against a 
mortgagee of the chattels so seized. 
Workmen’s Compensation Board y. 
Sumas Oil & Gas Co., [1933] 3 Dom. 
L.R. 489. 


51. Finos v. Netherlands American 
Mortg. Bank, 265 P. 167, 147. Wash. 
86. 3 , : 


[a] Police power insufficient au- 
thority.—The state’s police power has 


been held not to permit subjection of 
interest of a vendor unconnected with 
mining operations on the premises to 
the state’s lien for unpaid industrial 
insurance premiums. Finos vy. Nether- 
lands American Mortg. Bank, 265 P. 
167, 147 Wash. 86._ 


52. In re Lexie “Mining Co., L2F. 
(2d) 344. 


53. State.v. Seattle, 132 P. 45, 73 
Wash. 396. 


[a]. Calculation on actual pay roll. 
—Under the Workmen’s Compensa- 
tion Act (L. [1911] c 74 § 4), provid- 
ing that the initial payment to the 
accident fund for 1911 shall be pre- 
liminarily collected on the pay roll of 
the employer of the last preceding 
three months of operation, and that at 
the end of each year an adjustment 
of accounts shall be made on the 
basis of the actual pay roll, the state 
may wait before attempting to col- 
lect payments until contracts are 
completed, and may then calculate the 
percentages on the actual pay rolls 
during the period for which the con- 
tractors are liable. State v. Seattle, 
132 P. 45, 73 Wash. 396. 


54. State v. Seattle, supra. 
55. State v. Seattle, supra; Mur- 
phy v. Toronto, 41 Ont.L. 156. 


56. School Dist. No. 1 in City and 
County of Denver. y. Industrial Com- 
mission of Colorado, 185 P. 348, 66 
Colo. 580. : 


57. State v. Padgett, 209 N.W. 388, 
54 N.D. 211. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 633-636] 
sidered.58 


-[§ 634] 4. Policy or Contract. The provisions of 
a compensation policy and its statement, warranties, 
ahd promises do not affect the rights of injured em- 
ployees, but only the rights of the subseriber and 
the insurer inter sese.5® As between the insurer and 
the employee, the insurer is bound by its contract 
after it has issued its policy of insurance regardless 
of whether the employer then or thereafter becomes 
a subscriber and entitled to the benefits conferred 
on employers by the compensation act.°° 


[§ 635] 5. Change, Cancellation, and Forfeiture of 
Policy. The rule that forfeiture provisions of in- 
surance contracts will be construed, if possible, so 
as to avoid forfeiture and afford indemnity*? is ap- 
plicable to obligations created by a Workmen’s Com- 
pensation Act as regards claims for injury or 
death.6?. The insurer cannot change the employer’s 
policy during the running of its term, especially 


58 See case infra this note. 
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without notice to him,*? and consequently, where it 
is learned that a classification of insurance issued 
under a certain policy is wrong, it cannot change 
the classification without notice to insured,** its only 
power being to cancel the policy.**® 


[§ 636] 6. Payments into Fund in Case of Ab- 
sence of Persons Entitled to Compensation. In a 
number of jurisdictions under the statutes in force 
therein,®* in case of injury causing death in which 
there is no person surviving to whom an award can 
be made, there is paid into the state fund an amount 
specified.** In some of these jurisdictions such pro- 
visions are construed to relate only to cases where 
there is no person entitled to compensation when 
the death of the employee occurs.®* In others, such 
provisions have been construed as applying to situ- 
ations were the sole dependent has lost the right 
to compensation,®® as where the person entitled has 
lost his right to compensation by a failure to file 
his claim within the proper time,?° or the person 


3140]fund for increased compensation. In 


{a] Iustration.—A county can- 
not defeat the state industrial com- 
mission’s action for moneys to com- 
pensate an injured employee of the 
county, on the theory that. there is no 
money in the county treasury avail- 
able, in the absence of an answer 
pleading such fact. Nevada Indus- 
trial Commission v. Washoe County, 
171 P. 511, 41 Nev. 437. 


59. Texas Employers’ Ins. Ass’n v. 
Price, (Civ.App.) 300 S.W. 667 [ap- 
plication for writ of error dism 300 
S.W. 672,-117 Tex. 173]; . Sheek v. 
Texas Co., (Tex.Civ.App.) 286 S.W. 
336; Janes Contracting Co. v. Home 
Life & Accident Co., (Tex.Civ.App.) 
245 S.W. 1004 [aff (Commn.App.) 260 
S.W. 839]. 


[a] MTliustration.—A schedule of 
statements as to location of risk, etc., 
in an insuring agreement between the 
employer and insurer, is in the nature 
of contractual warranties on the part 
of the subscriber in favor of insurer 
affecting only the rights of the sub- 
scriber and insurer between them- 
selves and not the rights of the em- 
ployee to compensation under the 
Workmen’s Compensation Act. Sheek 
Ve aa a Co., (Tex.Civ.App.) 286 S.W. 
336. 


60. Texas Employers’ Ins. Ass’n v. 
Price, (Civ.App.) 800 S.W. 667 [ap- 
plication for writ of error dism 300 
S.W. 672, 117 Tex. 173]; U.S. Fidelity 
& Guaranty Co. v. Summers, (Tex.Civ. 
App.) 262 S.W. 247. 


61. See Insurance §§ 482, 506. 


62. Bordson v. North Dakota Work- 
men’s Compensation Bureau, 191 N. 
W. 839, 49 N.D. 534. 


State Workmen’s Insurance 


63. 
Fund y. Pitt Lumber Co., Inc., 9 Pa. 
Dist.&Co. 784, 

64. State Workmen’s Insurance 


Fund vy. Pitt. Lumber Co., Inc., supra. 


65. State Workmen’s'§ Insurance 
Fund v. Pitt Lumber Co., Inc., supra. 


66. See statutory provisions. 


67. Federal Mut. Liability Ins. Co. 
v. Locke, 60 F.(2d) 895 [rev 56 F. (2d) 
1052]; Segnit v. Westchester County 
Park Commission, 251 N.Y.S. 334, 233 
App.Div. 232; In_re Edsall, 165 N.Y. 
S.. 967, 179 App.Div. 481; Travelers’ 
Ins. Co. v. Post & McCord, 220 N.Y. 
S. 170, 128 Misc. 626; Utah Oil Refin- 
ing Co. v. Industrial Commission, 227 
P. 1031, 63 Utah 599. 


{a] Application for payment un- 


® 


subds 1, 2, as amended by L. (1921) ¢ 
67, providing that if at the end of a 
year from the date of the death of 
the employee no claim for compensa- 
tion shall have been filed, a percent- 
age of the statutory compensation 
shall be paid into the state treasury, 
requires the employer to make pay- 
ment'into the state treasury without 
application therefor to the commis- 
sion or special order, although, since 
the commission must determine the 
amount due, such an order, while un- 
necessary, is not improper. Utah Oil 
Refining Co. v. Industrial  Commis- 
sion, 227 P. 1031, 63 Utah 599. Con- 
tra Inter-Urban Const. Co. v. Indus- 
trial Commission, 199 P. 157, 58 Utah 
310 (holding that, where claim of the 
state insurance fund for payment of 
the seven hundred fifty dollars re- 
quired under Comp. I. [1917] § 3140 
subd 1, from an employer not insured 
in the state insurance fund in case 
of accidental death of an employee 
leaving no dependents, was not pre- 
sented, within one year after the 
death, as required by § 6468 subd l, 
it was barred). 


[b] Award held proper.—Awards 
to the state treasurer of one hundred 
dollars and nine hundred dollars re- 
spectively, under Workmen’s Com- 
pensation IL. § 15 subds 7, 8 (now 
subds 8 and 9, under L. [1922] ¢ 615), 
providing for such awards in every 
ease of injury causing death, in which 
there are no persons entitled to com- 
pensation, were properly made, 
Burke v. Towner Bros., 196 N.Y.S. 
783, 203 App.Div. 384. 


[c] Funds’ entitled.—(1) In New 
York the award is made to the ‘‘Spe- 
cial Fund” and to the ‘‘Vocational Re- 
habilitation Fund” whose custodian 
is the commissioner of taxation and 
finance. Segnit v. Westchester Coun- 
ty Park Commission, 251 N.Y.S. 334, 
233 App.Div. 232. (2) Workmen’s 
Compensation L. § 15 subd 7 requires 
an award of one hundred dollars to 
be made in favor of the state treas- 
urer in every case of injury causing 
death in which there is no person sur- 
viving to whom the award can be 


made. State Treasurer v. West Side 
aonceae Co., 135 N.B. 244) 233 «Ny! 
{d] Payment of funeral expenses 


no defense.—Under L. (1916) c 622 § 
16, payment of funeral expenses for 
a deceased employee, who left no le- 
gal beneficiaries, does not release the 
employer or insurer from payment of 
the required amount into the general 


Sen sant: 165 N.Y.S. 967, 179 App.Div. 


fe] In Wisconsin (1) a statute re- 
quiring the employer to pay a desig- 
nated amount when the injured ,.em- 
ployee dies, leaving no person wholly 
dependent, is not restricted to cases 
of partial dependency., Wisconsin 
Gas & Electric Co. v. Industrial Com- 
mission, 232 N.W. 699, 700, 202 Wis. 
314. (2) “The evident legislative 
purpose was to require the employer 
to pay certain sums into the state 
treasury in the cases of the death of 
employees leaving no one wholly de- 
pendent upon them.” Wisconsin Gas 
& Electric Co. v. Industrial Commis- 
sion, supra. (3) ‘‘The language used 
in the original act and in the various 
amendments sets up standards by 
which that amount is to be ascertain- 
ed. If under the act those partiall 
dependent are entitled to the full 
amount prescribed by the statute, the 
state receives nothing; if they are 
entitled to a part of the amount pre- 
scribed by the statute, they receive 
that part and the state the remainder; 
when there are no dependents, the 
state under the statute receives the 
entire amount subject to the limita- 
tions prescribed.” Wisconsin Gas & 
Electrie Co. v. Industrial Commission, 
supra, ; 


68. Federal Mut. Liability Ins. Co. 
bees: 60 F.(2d) 895 [rev 56 F.(2d) 


[a] New York act distingnished.— 
Federal Longshoremen’s and Harbor 
Workers’ Compensation Act (33 US 
CA § 944 (c) (1)) distinguished from 
N. Y. Workmen’s Compensation IL. § 
15 (9). Federal Mut. Liability Ins. 
Co. v. Locke, 60 F.(2d) 895 [rev 56 FB. 
(2d) 1052]. 


69. State Treasurer v. West Side 
Trucking Co., 135 N.E. 244, 233 NY. 
202; Segnit v. Westchester County 
Park Commission, 251 -N.¥7S.1334, 233 
App.Div. 232; Travelers’ Ins. Co: v. 
Post & McCord, 220 N.Y.S. 170, 128 
Misc, 626. 


[a] Statute © construed.—‘When 
the statute says that the award to 
the state treasurer shall be made 
when ‘there are no persons entitled to 
compensation’ it must mean: no per- 
sons entitled under the provisions of 
the law to compensation.” Travelers’ 
Ins. Co. v. Post & McCord, 220 N.Y.S. 
170, 173, 128 Mise. 626. 


70. State Treasurer v. West Side 
Trucking Co., 1385 N.E. 244, 233 N.Y. 
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entitled claims benefits but dies before an award 
is made,™! or the person otherwise entitled to com- 
pensation has recovered damages from third persons 
in excess of the maximum compensation possible,‘? 
or is prohibited from receiving an award because 
he is receiving a pension or a death benefit under 
a state retirement system which prohibits persons 
entitled to benefits thereunder from receiving benefits 
under the Workmen’s Compensation Law.7* The fail- 
ure to file a claim for an employee’s death raises 
no presumption of the nonexistence of dependents 
so as to entitle the state to payment of the sum 
specified by statute to be paid into the state fund 
in such case.7*# 


[§ 637] 7. Payments out of Fund. The insurance 
fund must be disbursed according to law.7° The ex- 
‘penditure of its funds is limited to those purposes 
expressly enumerated in the Compensation Act.’* It 
is not within the province of the administrative agen- 
ey to pay out any portion of the fund to those not 
entitled to the same,77 and where, by the Compen- 
sation Act, the fund is impressed with a trust for 
the specific purposes intended, it is not subject to 
appropriation by the legislature for purposes other 
than those contemplated by the act nor by methods 
that run counter to the effective operation of the 
-act.78 However, the liability of the state insurance 
fund is in all respects the same as any other insur- 
ance carrier, and is established by like proof.’® 
The legislature has the authority to designate such 
‘ publie officials as to it seems proper, and impose 
upon them the duty of disbursing such fund in 
accordance with the provisions of the law,'? and 
to prescribe the manner of the disbursement, as by 
vouchers, warrant, ete. Ordinarily the method of 


~202; Travelers’ Ins. Co. v. Post & Mc- 78. 
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State ex rel. Trenholm v. Yelle, 
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disbursements, and the manner of the payment of 
awards, are provided for in the act.8* Since the 
workmen’s compensation fund is a special fund, and 
is not a state fund,’* the state auditor has no au- 
thority to draw warrants thereon, unless specifically 
authorized so to do by the law under the provisions 
of which the fund is aceumulated.’* Under a com- 
pensation act which provides that “all contingent 
expenses incurred in preparing for and in the ad- 
ministration of this Act shall be paid from the 
industrial accident fund” to “administer,” the law 
as mentioned refers to the performance of minis- 
terial acts, rather than to any steps taken to enforce 
or resist the enforcement of the law,*® and the 
term “contingent expenses” refers«to the expenses 
in the administration of the department.*® 


[§ 638] 8. Reimbursement of Employer. The 
Workmen’s Compensation Act’? does not authorize 
reimbursement from the state insurance fund of 
an employer for money paid in satisfaction of a 
judgment for personal injuries to an employee.*® 


[§ 639] 9. Reimbursement of Fund. Where an 
‘employee injured by a third person receives compen- 
sation from the state insurance fund and assigns 
to it his eause of action against the third person, 
it is entitled, in an action against the third person, 
to be reimbursed not only for what had been paid to 
the employee at the time of trial, but also for any 
additional sum it was legally obligated to pay.®® 


[§ 640] C. Self-Insurance®°—1. In General. Un- 
der some of the insurance acts the employer may 
relieve himself from lability for premiums by be- 
coming a self-insurer on satisfying the commission 
of his ability to continue payments awarded.®* But 


86. In re Winborne, supra. 


Cord, 220.N.Y¥.S. 170, 128 Misc. 626. 


. 71. In the Matter of the Claim of 
Mary A. Chrystal,v. U. S.. Trucking 
Corporation, 166 N.E. 326, 250 N.Y. 
566. 


72. Liberty Mut. Ins. Co. v. George 
Colon & Co., 183 N.E. 506, 260 N.Y. 
305; In the Matter of the Claim of 
the Treasurer of the State of New 
York v. Niagara Falls Power Co., 150 
IN, B538e 241. NY. 5215. Phoenix in= 
demnity Co. v. Staten Island Rapid 
Transit Co., 230 N.Y.S. 747, 224 App. 
Div. 346 [aff 167 N.E. 194, 251 N.Y. 
127 (aff 50 S.Ct. 242, 281 U.S. 98, 74 
L.Ed. 726)]. 


73. Segnit v. Westchester County 
Park Commission, 251 N.Y.S. 334, 233 
App.Div. 232. 


74, In re Stewart, 290 P. 209, 49 
Idaho 557. 


75. Light v. North Dakota Work- 
men’s Compensation Bureau, 222 N.W. 
952, 57 N.D. 487. 


{a] Additional award.—The indus- 
trial commission has jurisdiction to 
direct an additional award to be paid 
from the state fund, notwithstanding 
the employer’s solvency. A. A. Lane 
Const. Co. v. Industrial Commission, 
180 N.E. 659, 41 Ohio App. 167. 


7G. Steinfeld v. State Industrial 
Accident Commission, 16 P.(2d) 639, 
141 Or. 296. 


77. Light v. North Dakota Work- 
men’s Compensation Bureau, 222 N. 
W. 952; 57 N.D. 487. 


(Wash.) 25 P.(2d) 569. 


[a] Direct appropriation by legis- 
lature invalid.—An act appropriating 
a sum for an injured employee out of 
an accident fund is invalid, the pro- 
cedure established under the Compen- 
sation Act for disbursement of funds 
provided by the act being exclusive 
until repealed. State ex rel. Tren- 
holm v. Yelle, (Wash.) 25 P.(2d) 569. 


79. Fischer v. Genesee Const. Co., 
176 N.Y.S. 86, 187 App.Div. 850. 


80. State v. Olson, 175 N.W. 714, 
43+ N.D. 619. 


81. State v. Olson, supra. 
82. See cases infra this note. 
[a] In North Dakota ‘‘the method 


adopted for the payment of awards 
by the board is what is termed a 
voucher warrant, consisting of a 
voucher and also a warrant attached 
together, and which, according to the 
requirement in the warrant, must be 
presented for payment in such at- 
tached condition to the custodian of 
the fund,” which “is a substantial 
compliance with the requirements of 
the act.” State v. Olson, 175 N.W. 714, 
717, 43 N.D. 619. 


Payments of awards generally see 
infra §§ 13851-1364. 

83. See supra § 628. 

84. State v. Olson, 175 N.W. 714, 
43 N.D. 619. 


85. In re Winborne, 244 P. 135, 34 
Wyo. 349. 


[a Cost of transcript on appeal.— 
(1) The cost of the transcript in ap- 
peal under the Workmen’s Compen- 
sation Act is not a contingent expense 
payable out of the industrial accident 
fund. In re Winborne, 244 P. 135, 34 
Wyo. 349. (2) Interest earned by the 
industrial accident fund cannot be 
used to pay the cost of the transcript 
in appeal under the Workmen’s Com- 
pensation Act. In re Winborne, su- 
pra. 


87. See statutory provisions. 


88. Steinfeld v. State Industrial 
Accident Commission, 16 P.(2d) 639, 
141 Or. 296. 


89. Industrial Commission of Utah 
v. Wasatch Grading Co., 14 P.(2d) 988, 
80 Utah 223. 


90. Payment or security for pay- 
ment of award see infra § 1362. 


91. Hartford Accident & Indem- 
nity Co. v. Industrial Accident Com- 
mission, 13 P.(2d) 699, 216 Cal. 40; 
Bank of Los Banos v. Industrial Ac- 
cident Commission of California, 183 
P. 538, 181 Cal. 150; Winfield v. New 
York, etc. R. Co., 153 N.Y.S..499, 168 
App.Div. 351 [aff 110 N.E. 614, 216 
N.Y. 284, Ann.Cas.1916A 817 (rev on 
other grounds 87 S.Ct. 546, 244 U.S. 
147, 61 L:Ed. 1045)]; Kenny v. Un- 
ion’ R.. Co.,7152 .N.Y.S.)-147, 166 App: 
Div. 497. 


[a] Effect.—‘It is true that the 
statute permits the Compensation 
Commission to accept the employer 
as a self-insurer, if he satisfied it of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the risks and changes of business are such that it 
is evident that the ordinary individual or firm ¢an- 
not qualify as a self-insurer.®? It is equitable, just, 
and proper that an employer carrying his own risk 
should contribute his pro rata part toward the main- 
tenance of the administrative machinery of the 
Compensation Act,®* and so, in some jurisdictions, 
employers who are self-insurers are assessed a spec- 
ified percentage of the premium they would pay if 
they carried insurance for the purpose of providing 
a fund for the maintenance of the administrative 
machinery of the Compensation Act.®* 


Jurisdiction and powers of compensation boards or 
commissions. Even though there is no express pro- 
vision in a workmen’s compensation act giving the 
industrial commission jurisdiction over self-insurers, 
the right to exercise such jurisdiction and to make 
an award against such an insurer is clearly implied 
as necessary and incident to the exercise of the 
other powers granted, and complies with the duty 
imposed by the other provisions of the act.°® 


[§ 641] 2. Bond or Security. Under a compensa- 
tion act authorizing self-insurance, a provision for 
the giving of a bond by an employer on securing a 
certificate of consent to self-insure against compen- 
sation claims has been held within the power of the 
legislature.°* The discretion vested in the commis- 


his ability to respond or furnishes to 93. 


it proper security, but when he be- 
comes a _ self-insurer he, in effect, 
takes the place of the State fund as 
an insurer and his liability therefor 


94, 
[a] 


WORKMEN’S COMPENSATION ACTS 


See cases infra this note. 
In Kentucky the statutes re- 
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sion when giving consent to self-insurance to require 
a deposit of a bond or securities is not limited to a 
ease where there is a reasonable doubt at the time 
of the employer’s ability to carry his own insur- 
ance;®7 because the solvency of an employer is sub- 
ject to change,®® and, also, one of the purposes of 
the workmen’s compensation acts is not merely to 
obtain payment of just claims, but to have such 
claims promptly adjudicated and paid in such way as 
to be available to the injured employees when most 
needed.®® Under a compensation act which provides 
that an employer who does not desire to earry in- 
surance with the state insurance fund or a private 
insurance company may secure compensation to his 
employees by furnishing to the commission satis- 
factory proof of financial ability to pay direct the 
compensation in the amount and manner and when 
due as provided for in this act, and that in the lat- 
ter case the commission may in its diseretion require 
the deposit of acceptable security, indemnity, or 
bond to secure the payment of compensation labil- 
ities as they are incurred,! it is for the industrial 
commission alone. to decide whether an employer 
shall deposit security where it has elected to come 
under such provision of the act.? 


[§ 642] 3. Revocation of Right to Self-Insurance. 
In some jurisdictions the state industrial commission 
is empowered by the Compensation Act to revoke for 


Shanks v. Cornett-Lewis. Coal | 40. 
Co., 291 S.W. 1034, 218 Ky. 648. 


[b] Liability of surety.—Under a 
statute giving the industrial accident 
commission jurisdiction of “all pro- 
ceedings for the recovery of compen- 


under the act is not strictiy as an 
employer but as a seif-insurer. He 
has taken the place which the stat- 
ute primarily intended the State fund 
to take and necessarily assumes cor- 
responding liabilities. He may 
choose not to be a self-insurer and 
not to insure in the State fund and 
to obtain insurance in a company or 
association authorized to make such 
insurance, but the company or asso- 
ciation is simply taking the place of 
the State fund. The self-insurer, the 
company or the association pays: the 
losses to the fund. The fund in all 
cases, through the Commission, makes 
the compensation to the employee.” 
Winfield v. New York Cent., etc. R. 
Co., 153 N.Y.S. 499, 168 App.Div. 351, 
353 [aff 110 N.E. 614, 216 N.Y. 284, 
Ann.Cas.1916A 817 (rev on other 
grounds 37 S.Ct. 546, 244 U.S. 147, 61 
L.Ed. 1045) J. 


{[b] Statutes declared similar. 
“Section 50 of the New York act of 
1914 (chapter 41, Laws of 1914) is 
substantially the same as our own 
{the California] statute with refer- 
ence to self-insurance.” Bank of Los 
Banos v. Industrial Accident Commis- 
sion of California, 183 P. 538, 539, 181 
Cal. 150. 


[ce] Zn North Carolina Pub. L. 
(1929) c 120 § 67 permits certain em- 
ployers’ to become self-insurers. 
North Carolina Industrial Commis- 
ry v. O’Berry, 150 S.E. 44, 197 N.C. 


[ad] Im Ohio, under the laws of 
Ohio, an employer of sufficient finan- 
cial ability may, instead of paying 
into the state insurance fund, give a 
bond approved by the industrial com- 
mission and become a. self-insurer. 
Cleveland Provision Co. v. Hunter, 
:172 N.E. 294, 385 OhioApp. 169. 


92. ..McQueeney v.-Sutphen & Hyer, 
153 N.Y.S. 554, 167 App. Div. 528. 


‘ 


® 


quiring own risk employers to pay a 
tax for a maintenance fund does not 
require them to pay such tax to the 
state treasury for the general fund 
when the surplus exceeds sixty thou- 
sand dollars, such provision applying 
only to insurance carriers, they being 
relieved thereby from paying a jicense 
or privilege tax. Shanks v. Cornett- 
eles Coal Co., 291 S.W. 1034, 218 Ky. 


[b] In North Carolina (1) the 
statute providing for a maintenance 
fund tax on self-insurers for the in- 
dustrial commission must be inter- 
preted in the light of the state’s pol- 
icy with reference to the maintenance 
of the state’s agencies, an outstand- 
ing fact of which is that the budget 
system is a fixed policy of the state. 
North Carolina Industrial Commis- 
sion v. O’Berry, 150 S.E. 44, 197 N.C. 
595. (2) Proceeds derived from the 
special assessment on a self-insurer 
under the Compensation Act are 
available. for use of the industrial 
commission subject to control of the 
budget bureau. North Carolina In- 
dustrial Commission vy. O’Berry, su- 
pra. 


95. Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13. A.L.R. 1367. 


[a] The Industrial Commission 
does not exceed its jurisdiction by 
asking the Attorney General to en- 
force an award against a self-insurer. 
Seon Duffy, 152 N.B. 656, 114 Ohio 


96. Hartford Accident & Indem- 
nity Co. v. Industrial Accident Com- 
mission, 13 P.(2d) 699, 216 Cal. 40. 


[a]. Place of deposit.—The bond is 
placed and kept on deposit with the 
state treasurer. Hartford Accident & 
{ndemnity Co. v. Industrial Accident 
Commission, 13 P.(2d) 699, 216 Cal. 


sation, or concerning any right or lia- 
bility arising out of or incident there- 
to,” the industrial accident commis- 
sion has jurisdiction to render ‘an 
award against a surety ona self-in- 
surer’s bond, in a-proceeding insti- 
tuted by employees for compensation. 
Hartford .Accident & Indemnity ,Co. 
v. Industrial Accident Commission, 13 
P.(2d) 699, 216 Cal. 40. ‘ : 


97. Bank of Los Banos v..Indus- 
trial Accident Commission of Cali- 
fornia, 183 RP. 538) 131 “Cal* 150.) 


[a] Deposit required held proper. 
—Deposit of twenty thousand.dolars 
in bonds. Bank of Los: Banos Wy 4In- 
| dustrial Accident Commission of Cal- 
‘ifornia, 183 P. 588, 181 -Cal. 150.! & 


98. Bank of Los Banos ‘vi Indus- 
trial Accident : Commission ' of) Cali- 
} fornia, supra: Aye Re seg 

99. Bank of. Los Banos v. Industri- 
al Accident Commission of. California, 
supra. 


[a] . Desirability of rule explained. 
—‘“Any corporation, no matter how 
rich, may be subject to lawsuits, and 
it is easily conceivable that all the 
funds of a given corporation might be 
held by injunction, or other order of 
court, in such manner as not to be 
immediately available for settlement 
of awards of compensation found by 
the Industrial Accident Commission. 
It is therefore highly desirable that a 
proper fund or bond be provided and 
that such security be under the ¢con- 
trol of the Industrial Accident Gom- 
mission.” Bank of Los Banos v. In- 
dustrial Accident’ Commission of Cal- 
ifornia, 183 P. 538, :539, 181 Cal. 150. 


1. See statutory provisions. 


2. Industrial Commission of Utah 
ee Mining Co., 172 P. 301,51 Utah 
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good cause its consent for self-insurance.’ Such 
power, however, does not enable the commission: to 
revoke its consent because of a mere contest of the 
employer of an order of the commission.* 


[§ 643] D. Private Insurance'5—1l. In General. 
Under the compensation acts in a number of juris- 
dictions, the employer may, or is required to, assure 
the payment of an award of compensation by taking 
out insurance in a private insurance company.® The 
legislature, however, has no power to require pri- 
vate Insurance companies to issue policies of insur- 
ance to Tage under the Workmen’s Om sAae 
tion Act.‘ — 


‘In Ohio : a statute dealing with the powers, dnties, 
and jurisdiction of the:state liability board of awards 
with reference:to the collection, maintenance, and 
disbursement’ of: the state insurance fund for the 
benefit of injured and the dependents of killed em- 
ployees was held not in conflict with, and not to 
repeal by. implication. the statutory provisions de- 
fining the powers of, insurance companies, but on 
the contrary as intended to, and in fact, defining, 
limiting, and. declaring the nature and extent of the 

contract of indemnity that might be written under 
the provisions of a statute defining the powers of 
insurance companies.® 


[§ 644] 2. Sufficiency. An employer who insures 
with an authorized insurance company under a pol- 
iey which covers his entire liability, that is, which 
undertakes to compensate all the employees to whom 
awards may be made by the industrial commission 
under | the Compensation Law, complies with the 


I Sia State Industrial Commission v. 
Yonkers -R..Co:, 173. N.Y.S. 858, 186 


WORKMEN’S COMPENSATION ACTS 


72 et seq), as to contracts to indem- 
nify employers, refers only to cases 
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Compensation -Act.2 .In ‘some jurisdictions the 
Workmen’s Compensation Act therein does not per- 
mit an employer to insure his employees in one part 
of his business and remain a nonsubscriber as to 
the rest of the business which, in substance and ef- 
fect, is conducted as one business.t° But an em- 
ployer who conducts two wholly separate and dis- 
tinct kinds of business can become a subscriber as 
to one business without insuring his. employees in 
the different and distinct business.1! A. statute 
which provides that the entire liability of the em- 
ployer shall be assumed in. compensation policies 
in the state’? does not require coverage for the en- 
tire liability of an employer, anywhere and at any 
time;*® but such liability of the employer as the 
insurance company undertakes to assume must be 
assumed in its entirety.14 It is perihissible for the 
parties to a compensation insurarice contract to 
limit the liability of insurer to particular work at 
particular places.1> Full coverage of the entire lia- 
bility of an employer at a given place or places, on 
specified work, fully meets the intent of the stat- 
ute in this respect. ue 


Number of companies and policies. In some ju- 


risdictions the Compensation Act contemplates that 


an employer who adopts the method of carrying his 
risk in an insurance company shall insure all his 
lability for all of his businesses in one insurance 
company, not two or more.*? In other jurisdictions 
the Workmen’s Compensation Act requires that 
every policy issued to an employer under its terms 
shall beso drawn as to cover the entire liability 
of the employer under the act. 18 However, a single 


14. Miller Bros. Construction 
v. Maryland Casualty Co., supra. 


Co. 


App.Div,.192; State v. Duffy, 152 N.E. 
656, 114 Ohio St. 702. 


[a] Discretion of commission.— 
Under Gen. Code § 1465—69 (109 Ohio 
LL. -p 291), the industrial commission 
is authorized, and has wide discre- 
tion, -to. reyoke the right of an em- 
ployer to’ pay compensation direct. 
eee v. Duffy, 152 N.E. 656, 114 Ohio 


«4, State Industrial Commission v. 
Yonkers R. Co., 173 N.Y.S. 858, 186 
App. Div. 192. 


[a]. Tllustration.—Mere contest by 
the employer of an order of the com- 
mission for commutation of an award 
of death benefit to.a widow does not 
constitute ‘‘good cause,” within Work- 
men’s Compensation L. § 50 subd 3, as 
amended by Iu. (1916) ¢ 622, empow- 
ering the commission to revoke, for 
good cause shown, its consent for 
self-insurance. State Industrial Com- 
mission v. Yonkers R. €o., 173 N.Y.S. 
858, 186 App: Div. 192. 


B. Liability as between erngtbyice 
and insurer for payment of award see 
infra § 1351. ‘ 


Liability insurance see Liability In- | 


surance 36 C.J. p 1053. 
‘6 See statutory provisions. 


7. Texas Employers’ Ins. Ass’n v. 
U. S. Torpedo Co., (Tex.Commn.App.) 
26 S.W.(2d) 1057 [aff (Civ.App.) 8 S. 
W.(2d) 266]. 


8 State viiEmployers’ Liability 
Assur. -Corp., Limited, of London, 
England, 116 N.E. 513, 95 Ohio St. 289. 


[a] Ilustrations.—(1) 


Provision | v. Maryland Casualty Co., 155 A. 


where the employee elects to accept 
compensation directly from the em- 
ployer according to the standard fixed 
by Industrial Commn. Act § 22. State 
v. Employers’ Liability Assur. Corp., 
Limited, of London, England, 116 N.E. 
5138, 95 Ohio St. 289. (2) Provision 
of Act Febr. 26, 1913 (103 Ohio L. p 
72 et seq), as to indemnity to an em- 
ployer for civil liability for injury 
to an employee, refers to cases where 
the employee elects to enforce his 
cause of action against the employer 
in the courts. State v. Employers’ 
Liability Assur. Corp., Limited, of 
London, England, supra. 


9. Corral v. Ocean Accident & 
Guarantee Corporation, (Ariz.) 23 P. 
(2a) 934. 


10. Anderson’s Case, 176 N.E. 518, 
276 Mass. 51; Shannon’s Case, (Mass.) 
174 N.E. 235; Cox’s Case, 114 'N.E. 
281, 225 Mass. 220. 


11. United States Fidelity & Guar- 
antye (Co. V.. taylor, 104A. eli: ed sa 
Md. 511; Anderson’s Case, 176 N.E. 
518, 276 Mass. 5 3 Pallotta’s Case, 146 
N.E. 235, 251 Mass. 153; Cox’s Case, 
114 N.E. 281, 225 Mass. 220. 


[a] -Two policies’ proper.—An em- 
ployer having two separate and dis- 
tinct occupations, both of. which re- 
quire insurance under the Workmen’s 
Compensation Act, may take out two 
policies, each covering one occupation 
and not the other. United States Fi- 
delity & Guaranty Co. v. Taylor; 104 
A. 171, 182 Md. 511. 


12. See statutory provisions. 


13. Miller Bros.’ Construction Co. 
709, 


of Act! Febr. 26, 1913 (103 Ohio L. p!113 Conn. 504 


— 


15. Miller Bros. Construction 
v. Maryland Casualty Co., supra. 


[a] Place held covered by insur- 
ance.—Where an insurer issues a pol- 
icy to insure employees of a Nebraska 
corporation, which policy recites that 
it is issued under the Nebraska Work- 
men’s Compensation Act, and the 
place of business or occupation is 

“south side of Carter Lake adjacent 
to Omaha, Neb., consisting of 55 acres 
more or less,” and it accepts and re- 
tains the premium money, it is es- 
topped to deny that it insured against 
accidents to employees upon the 
premises described, on the, plea that 
such premises were in the. state of 
Iowa, and it did not insure against 
aceidents not occurring within the 
state of Nebraska. Venuto v. Carter 
ane Club, 178 N.W. 760, 104 Neb. 


Co. 


16. Miller Bros. Construction Co. 
v. Maryland Pri 2 Co., 155 A. 709, 
113 Conn. 504 


[a] “If this were not so... it 
would be necessary for an employer in 
all cases to obtain a‘single policy cov- 
ering all his liability in every place, 
and would prevent his taking dut sey- 
eral policies in different companies as 
section 5255 seems to contemplate, 
each covering his full liability under 
part B on different portions of his 
work.” Miller Bros. @onstruction Co. 
v. Maryland Casualty Co., 155 A. 709, 
713, 113 Conn. 504. 


17. Gratopp v. Carde Stamping & 
Tool Co., 185 N.W. 675, 216 Mich. 355. 


18. Plecity v. George McLachlan 
Hat Co., 164 A. 707, 116 Conn. 216. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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continuous policy of insurance to cover the compen- 
sation which may become payable: by an employer 
is not required.t® . A succession of policies, one tak- 
ing up the risk where another drops it, is sufficient, 
provided at all times the whole liability of the em- 
ployer for compensation is covered.?° 


Notice of insurance. Compliance with a statute 
requiring notice of insurance to be given by in- 
sured is not a condition precedent to an insurance 
policy becoming valid,?? nor will noncompliance of 
itself avoid a policy once written.?? 


Estoppel. Insurer may be estopped to claim that 
the employer was not operating under the act be- 
cause the application required by such act had not 
been filed with the board, where such application 
was sent to insurer on the express understanding 
that it would be filed with the board.?* 


[§ 645] 3. Premiums and Rates. 
power to regulate and control workmen’s compen- 
sation insurance rates,** and may, and generally 
does, empower a commission or administrative board 


WORKMEN’S COMPENSATION ACTS 


The state has | 
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the policy of the state to remove the matter of 
rates, premiums, and classifications from the field 
of private bargaining and agreement.°° When 
workmen’s compensation insurance rates have been 
regulated and fixed by a commission or administra- 
tive board or bureau authorized to do so, they super- 
sede and control any contract provisions concern- 
ing the rate of premiums to be paid.?7 They cannot 
be nullified by any private bargaining or contract,”* 
or by any act or conduct on the part of insurer in 
his relations with insured which might ordinarily 
constitute a waiver or an estoppel against it.?® 
Rates stated in a policy are merely tentative and 
may be subsequently changed where the statutes 
provide that no classification of risks and premiums 
shall take effect until -approved.*° Where an em- 
ployer makes a change in, or extension of, his busi- 
ness contrary to the covenants of his policy and 
injury occurs to an employee thereby, insurer has 
two available rights and remedies, namely, it can 
waive the damage resulting from the breached 
covenant, and recover the increased premium,** or 


or bureau to regulate and fix such 


[a] “he purpose of these provi- 
sions is to make certain that an em- 
ployer shall at all times be in a posi- 
tion to fulfill all his obligations to 
his employees under the act.” Witch- 
ekowski v. Falls Co., 136 A. 565, 566, 
105 Conn. 737 [quot Plecity v. George 
McLachlan Hat Co., 164 A. 707, 708, 
116 Conn. 216]. 


19. Plecity v. 
Hat Co., supra. | 
20. Plecity v. George McLachlan 
Hat Co., supra. ; 


21. Russell v.. Texas Employers’ 
ate Ass'n, (Tex.Civ.App.) 61 S.W. (2d) 
553. , ‘ | 


George McLachlan 


22. Russell v. Texas Employers’ 
Ins. Ass’n, supra. Sée Haynes v. Sa- 
line County Coal Co., 206 Ill.App. 264 
(holding an employer’s notice of elec- 
tion not to pay compensation under 
the Workmen’s Compensation Act, 
which sufficiently identified the act by 
its title, was sufficient, although con- 
taining an erroneous recital as to the 
date the act took effect). 


23. Ramey v. Broady, 272 S.W. 740, 
209 Ky. 279. 


24. Employer’s Liability Assur. 
Corporation, Limited, of London v. 
Success-Uncle Sam Cone Co., 208 N. 
Y.S. 510, 124 Misc. 614; Manufactur- 
ers Casualty Ins. Co. v. Daison Mfg. 
Co., Ine., 16 Pa:Dist.&Co. 803. 


25. Manufacturers Casualty Ins. 
Co. v. Daison Mfg. Co., Inc., supra; 
Seranton Leasing Co. v. Industrial 
Commission of Utah, 170 P. 976, 51 
Utah 368. 


[a] Right to reject policy.—The 
industrial commission by virtue of its 
power to fix and regulate insurance 
rates under the Workmen’s Compen- 
sation Act, has authority to reject 
a policy issued to an employer by a 
private insurance company where it 
provides in general terms for partici- 
pation by the employer. Scranton 
Leasing Co. v. Industrial Commission 
of, ; Utah, 1/70, B96, 51. Utah. 368. 


26. Employer’s Liability Assur. 
Corporation, Limited, of London vy. 
Success-Uncle Sam Cone Co., 208 N.Y. 
S. 510,124 Mise. 614, ~~. 


‘[a]- Method provided.— ‘Section 67 
of the Insurance Law does this by 
providing that no rates. shall take 
effect until approvéd bythe superin- 


‘ 


rates,?5 it being | it can waive the 


tendent of insurance, and thus lim- 
its the power of the insurance com- 
pany and the insured to contract on 
the basis of one rate alone—the rate 
approved by the superintendent of in- 
surance.” Employer’s Liability As- 
sur. Corporation, Limited, of London 
vy. Success-Uncle Sam Cone -Co., 208 
N.Y.S. 510, 512,124 Misc. 614. 


27. Manufacturers Casualty Ins. 
‘Co.'-v. ‘Daison Mfg. Co., Inc., 16 Pa. 
Dist.&Co. 803. 


+28. Manufacturers Casualty Ins. 
Co. v, Daison Mfg. Co., Inc., supra. © 


29. Manufacturers Casualty Ins. 
Co. v. Daison Mfg. Co., Inc:, supra. 


30. Employer’s Liability Assur. 
Corporation, Limited, of London v. 
Success-Uncle Sam Cone Co., 208 N: 
Y.S. 510, 124 Misc. 614. . 


fa]. “Thus (1) if the initial rate 
fixed in the policy was lower than 
what: may be termed the official rate, 
the insurance company should be en- 
titled to recover on the basis of the 
higher rate for the period of the pol- 
icy. If, on the other hand, the rate 
fixed in the policy was higher than 
the so-called official rate, the insured 
should be entitled to the difference 
from the date of the policy” (Employ- 
er’s Liability Assur. Corporation, 
Limited, of London v. Success-Uncle 
Sam Cone Co., Inc., 208 N.Y.S. 510, 513, 
124 Misc. 614), (2) and so, under a 
compensation policy making premi- 
ums subject to modification in accord- 
ance with a rate manual established 
by the rating board and approved by 
the superintendent of insurance, rates 
stated in the policy were merely ten- 
tative, and, where the policy fixed the 
rate below the official rate, the insur- 
ance carrier was entitled to recover 
on the higher rate for the period of 
the policy (Employer’s Liability As- 
sur. Corporation, Limited, of London, 
vi Strapon cleric Sam Cone Co., su- 
pra). 


[b] “The compensation inspection 
rating board . . is a rate-making 
association of the insurance carriers 
who do a compensation insurance 
business in the state of New York, 
and is maintained for the purpose ‘of 
filing collectively with the superin- 
tendent of insurance the various 
classifications of risks and premium 
rates relating thereto adopted by such 
insurance’ carriers, and ‘obtaining ap- 


recovery of the increasing premium 


proval of premium rates, which rate- 
making association funetions by vir- 
tue of authority derived from sections 
67 and 141, of the Insurance Law, and 
the superintendent of insurance. The 
compensation inspection rating board, 
for the purpose of insuring uniform, 
reasonable, and adequate rates, in- 
spects risks and rates them in ac- 
cordance with certain instruments, 
known as. the Manual of Compensa- 
tion and Liability Insurance or Rate 
Manual.” Employer’s Liability <As- 
sur. Corporation, Limited, of London 
v. Success-Uncle Sam Cone Co., 208 
N.Y.S. 520, 511, £24 °Mise: 6€14.5> > 


[c] Approved by state  officer.— 
“Tt is the duty of the state superin- 
tendent of insurance, pursuant to sec; 
tion 67 of the Insurance. Law (chapter 
33 of the Laws of 1909,.as added by 
Laws 1914, ¢ 16),. to supervise and 
regulate. the classifications of risks 
and premium rates applicable to 
workmen’s compensation insurance 
written within the state of New York; 
in order to insure uniform, reason- 
able, and adequate rates to be applied 
to risks covered by workmen’s com- 
pensation insurance policies. ,.Section 
67 of the Insurance Law provides that 
no classification of risks and premi- 
ums relating thereto shall take effect 
until the superintendent of inSurance 
shall have approved the same as ade- 
quate for the risks to which they re- 
spectively apply.” Employer’s lLia- 
bility Assur. Corporation, Limited, of 
London v. Success-Uncle Sam Cone 
Co., 208 N.Y.S. 510, 511, 124 Misc: 614. 


31. Janes Contracting Co. v. Home 
Life & Accident Co., (Tex.Civ.App.) 
245 S.W. 1004 [aff (Commn.App.) 260 
S.-W. 839]. 


[a] Operation held not change or 
extension of business.—Use of ex- 
plosives in sewer construction oon- 
trary toa stipulation in the policy is- 
sued to the employer under the Work- 
men’s Compensation Act, to cover the 
business of “sewer building” is a mere 
detail of the work, and not a ‘“‘change 
in or extension of the employer’s busi- 
ness,”’. within: the. stipulation ‘of the 
policy that in case of'any such change 
the earned premium therefor should 
be adjusted -and further payment 
made or unearned premium: returned 
according to whether the advance es- 
timated premium paid was too small 
‘or too *‘largéy Jarves* Contracting Co. 
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and recover the damage resulting from the breach.?? 
The fact that an employer had a previous policy 0” 
insurance which has not been paid for cannot affect 
his right to another policy of workmen’s compensa- 
tion insurance provided he complies with the re- 
quirements of the statutes,** and so where the stat- 
ute says that the employer may become insured by 
“paying the required premium” to one licensed to 
engage in such insurance, insurer cannot require the 
payment of the premium on some other policy as a 
prerequisite to obtaining the insurance applied for,** 
nor where the policy has been issued does an em- 
ployee lose the protection thereof hy the failure of 
the employer to pay the proper premium to in- 
surer.°> 


Conformity to state fund rates. Rates established 
for a state insurance fund constitute the rates to 
which other workmen’s compensation insurers must 
conform,®® or at least they are required to charge 
and collect premiums on policies issued by them in 
a sum not less than that charged by the state in- 
surance fund.37 


Acceptance of premium. The acceptance of a 
premium on a workmen’s compensation insuranee 
policy from a charitable organization binds insurer 
the same as if the business was carried on for pe- 
cuniary gain rather than benevolence.?* 


Reason for state control. The reason and purposes 
underlying the statutory limitations of the power of 
the insurance company, issuing workmen’s compen- 
sation coverages, and insured to regulate by con- 


v. Home Life & Accident Co., (Tex. 


WORKMEN’S COMPENSATION ACTS 


S. 510, 124 Misc. 614; 


[§§ 645-646 


tract the rates of premiums to be charged on par-~ 
ticular policies are threefold: First, to protect in- 
jured workmen and the dependents of those killed 
in employment accidents by insuring the good finan- 
cial stability of workmen’s compensation insurance 
companies,*® which requires the maintenance of 
adequate reserves on the basis of a sound and scien- 
tifie system of rates carefully supervised by the 
state;*® second, to protect employers against ex- 
cessive rates;#! and third, to guard against rebates, 
favoritism, or discrimination in rates or premium, 
the effect of which would ‘harm employers as well 
as injured workmen.*? 


Effect on earned premiums of cancellation of pol- 
icy. An insurance company is entitled to collect 
all premiums earned to the time of its election to 
cancel the policy.*? ‘ 


[§ 646] 4. Risks and Coverage.44 The obligation 
assumed by an insurer of workmen’s compensation 
under a policy no broader than the statute is to in- 
demnify the employer against the liability which 
the Compensation Act imposes upon him in favor of 


employees injured in his service and nothing else.*® 
‘The insurance carrier may be required to reimburse 


an employer for compensation advanced,*® but not 
for wages or salaries paid as such to an employee.*7 
Nor is an insurer liable for any portion of the at- 
torney’s fees of an attorney employed by the de- 
pendents of the employee in an action for damages 
brought against a third person liable as tort-feasor 
for the death of the employee,#® even though by 


Manufacturers | S. 1, 238 App.Div. 55; Bell v. Fraser, 


Civ.App.) 245 S.W. 1004 [aff (Commn. 
App.) 260° S.W. 839]. 


[b] _ Subsequent change of policy 
immaterial—A rider, authorizing 
blasting and providing for an_ in- 
creased premium attached to a policy 
issued under the Workmen’s Compen- 
sation Act) (Vernon Civ. St. Annot. 
Suppl’ *[1918] arts 5246—1 to 
5246-91), not purporting to be retro- 
active,’does not protect the employer 
froma prior accident to an employee 
from use of an explosive in violation 
ofa provision of the policy. Janes 
Contracting Co. v. Home Life & Ac- 


cident Co., (Tex.Civ.App.) 245 S.W. 
1004. [aff (Commn.App.) 260 S.W. 
839]. 

32. Janes Contracting Co. v. Home 


Life & Accident Co., supra. 


33. Russell v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 61 S.W 
(2a) 553: p 


34. Russell v. ‘Texas Employers’ 
Ins. Ass’n, supra. 


35. Home Life & Accident Co. v. 
Orchard, (Tex.Civ.App.)' 227 S.W. 705. 


36. Scranton Leasing Co. v. In- 
dustrial Commission of Utah, 170 P. 
976, 51 Utah 3868. 


37. Texas Employers’ Ins. Ass’n v. 
U. S. Torpedo Co. (Tex.Commn.App.) 
26 S.W.(2d) 1057 [aff (Civ.App.) 8 S. 
W.(2d) 266]. 


38. Bernstein v. Beth Israel Hos- 
pital, 140 N.E: 694, 236 N.Y. 268, 30 
A.L.R: 598. 


Charitable institutions as employ- 
rs see supra § 155. 


39. Employer’s Liability Assur. 
Corporation, Limited, of London v. 
Success-Uncle Sam Cone Co., 208 N.Y. 


Casualty Ins. Co. v. Daison Mfg. Co., 
Inc., 16 Pa.Dist.&Co. 803. 


40. Employer’s Liability Assur. 
Corporation, Limited, of London v. 
Success-Uncle Sam Cone Co., 208 N. 
Y.S. 510, 124 Misc. 614; Manufactur- 
ers Casualty Ins. Co. v. Daison Mfg. 
Co., Inc., 16 Pa.Dist.&Co. 803. 


41. Employer’s Liability: Assur. 
Corporation, Limited, of London v. 
Success-Uncle Sam Cone Co., 208 N. 
Y.S. 510, 124 Misc. 614; Manufactur- 
ers Casualty Ins. Co. v. Daison Mfg. 
Co., Inc., 16 Pa.Dist.&Co. 803. 


[a] Why state should act.—It is 
the state’s duty to afford this protec- 
tion because employers for the most 
part are compelled by law to carry 
workmen’s compensation insurance; 
they have no choice in the matter, ex- 
cept that certain large employers may 
under prescribed conditions carry 
their own insurance. Employer’s Lia- 
bility Assur. Corporation, Limited, of 
London, v. Suecess-Uncle Sam Cone 
Co., 208 N.Y.S. 510, 124 Misc. 614. 


42. Employer’s Liability Assur. 
Corporation, Tfimited, of Dondon vy. 
Success-Uncle Sam Cone Co., supra; 
Manufacturers Casualty Ins. Co. v. 
ete Mfg. Co., Inc., 16 Pa.Dist&Co. 


43. Hauter v. Ceur D’Alene Anti- 
mony, Mining Co., 228 P.- 259, 39 Idaho 
621. 


44. Generally see Liability Insur- 
ance 36 C.J, p 1053. 


45. Kratz v. Holland Inn, 173 N.W. 
292, 186 Iowa 1207. 


46. Pope-Gammill Lumber Co. v. 
Zurich General Accident & Liability 
Ins. Co., 122 So. .278, 168 La. 422: 
Beach v.. Travelers’ Ins. Co., 252 N.Y. 


206 N.Y.S. 530, 210 App.Div. 560. 


[a] Evidence as to payment.—iIn 
a suit by an empioyer to reform an 
insurance policy and to recover from 
the insurance company the amount 
paid by plaintiff to one of its em- 
ployees, the evidence was held not to 
require a finding that payments to 
the employee constituted a lump sum 
settlement so as to limit the recov- 
ery of plaintiff to the amount of the 
payments made to the employee. 
Pope-Gammill Lumber Co. vy. Zurich 
General Accident &*Liability Ins. Co., 
122 So. 278, 168 La. 422. 


47. Beach v. Traveler’s Ins. Co., 
252 N.Y.S. 1, 233 App.Div. 55; Bell v. 
Fraser, 206 N.Y.S. 530, 210 App.Div. 


‘560. 


48. Barrett v. Indemnity Ins. Co. 
OE NOE America, 136 A. 542, 152 Md. 
253. 


[a] Acquiescence in action insuffl- 
cient.—(1) A compensation insurer 
did not, by acquiescing in a widow’s 
action, against a tort-feasor, promise 
to pay the widow’s attorney. Barrett 
v. Indemnity Ins. Co. of North Amer- 
ica, 136 A. 542, 152 Md. 253. (2) Nor 
did insurer’s acquiescence in the wid- 
ow’s action against the tort-feasor 
and acceptance of reimbursement 
raise an implied contract to pay the 
widow’s attorney. Barrett v. Indem- 
nity Ins. Co. of North America, supra. 


[b] Agency to sue not created.— 
A widow recovering*a compensation 
award for death of her husband is 
not the statutory agent of insurer to 
employ counsel to prosecute an ac- 
tion against a tort-feasor for dam- 
ages. Barrett v. Indemnity Ins. Co. 
ne North America, 136 A. 542,.152 Md. 
253. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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means of the recovery insurer is reimbursed the 
amount of the award.*® The coverage of an insur- 
ance company does not include compensation to em- 
ployees injured in performing work not ineluded in 
the policy,®°° and an insurance carrier may defend 
on the ground that it had no policy outstanding 
covering the employment in which the injury was 
ineurred.®!| Where an employer and insurer intend 
to insure only one of two or more businesses engaged 
in by the employer, but under the terms of the pol- 
icy and the Compensation Act insurer is liable to 
employees injured in the business not intended to be 
insured, nevertheless, as between the employer and 
insurer, the policy does not cover such employees,°? 
and insurer may recover from the employer the 
amount expended in payment of the award to the 
employee.®° 


Right to refuse insurance. The legislature has 
authority to require insurance companies who may 
desire to avail themselves of the privilege of writing 
workmen’s compensation insurance policies to com- 
ply with the terms of the Compensation Act and give 
protection to all employers who are entitled to be 
covered by policies of insurance. The legislature 
did not intend so to legislate as to give private in- 
surance companies an undue or unfair advantage 
over a state insurance fund created by it for the 
purpose of carrying out the provisions of the Com- 
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pensation Law.®®> Any insurance company desiring 
to avail itself of the privilege of writing policies in 
accordance with the terms of the Compensation Act 
must stand on the same footing as a state insur- 
ance fund specially designed to carry out the ob- 
jects and purposes of the act,°® and must, if they 
desire to issue any policies under the act, cover all 
employers who are entitled to become subscribers 
thereunder.®** 


Right to limit risk. Insurance carriers are not 
permitted to limit their risks without due observance 
of the acts in relation thereto.°* As far as the 
rights of the employee are affected, the Compensa- 
tion Act fixes the scope of the insurance,®® and where 
the employer becomes a subscriber, the rights of the 
employee cannot be narrowed by contract between 
the employer and insurer.®°® 


_ Liability as between different insurers.*! Policies 
should be interpreted to mean that each insurer 
whose policy covers the liability of insured for any 
portion of the time during which the employment 
was a substantial factor in producing the injury is 
liable to the employee for the entire amount of 
compensation awarded.®? 


Interpretation most favorable to insured required. 
Where a policy of insurance is capable of two mean- 
ings, that meaning will be adopted which is most 


Payment of attorney’s fees in pro- 
ooetine for compensation see infra § 
6. 


49. 
of North America, 
Md. 253. 


[a] No subrogation.—Subrogation 
did not apply to an attorney seeking 
recovery against a compensation in- 
surer for services in a suit against 
a tort-feasor by the workman’s wid- 
ow. Barrett v. Indemnity Ins. Co: of 
North America, 136 A. 542, 152 Md. 253. 


{b] Quasi contract not created.—A 
compensation insurer’s reimburse- 
ment by the widow’s recovery against 
a wrongdoer did not create a quasi 
contractual obligation to pay the wid- 
ow’s attorney. Barrett v. Indemnity 
Ins. Co. of North America, 136 A. 542, 
152 Md. 253. 


50. Worswick Street Paving Co. v. 
Industrial Accident Commission, 185 
P. 959, 181 Cal. 787; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 958, 181 Cal. 785; 
Worswick Street Paving Co. v. In- 
dustrial Accident Commission, 185 P. 
958, 181 Cal. 784; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 953, 181 Cal. 550; 
Reed v. Mapstone Bros., 200 N.Y.S. 
304, 205 App.Div. 767. 


[a] MTllustration.—A workmen’s 
compensation insurance policy issued 
by an indemnity company to a paving 
company was held not to cover the 
liability of the latter to pay compen- 
sation to the dependents of a deceased 
workman, injured in excavating a 
sewer, work expressly excepted from 
the policy. Worswick Street Paving 
Co. v. Industrial Accident Commis- 
sion, 185 P. 959, 181 Cal. 787; Wors- 
wick Street Paving Co. v. Industrial 
Accident Commission, 185 P. 958, 181 
Cal. 785; Worswick Street Paving Co. 
v. Industrial Accident Commission, 
185 P. 958, 181 Cal. 784; Worswick 
Street Paving Co. v. Industrial Acci- 
dent Commission, 185 P. 953, 181 Cal. 
550. 

[b] Employment. for member of 
partnership.—Where a workmen’s 
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: 


Barrett v. Indemnity Ins. Co. 
186 A. 542, 152 


compensation insurance policy cov- 
ered only the business and service in- 
cidental to a partnership doing a gro- 
cery and meat business, an injury to 
an employee of the partnership while 
he was engaged in putting in a win- 
dow glass at the residence of one of 
the partners is not within the policy, 
notwithstanding Workmen’s Compen- 
sation L. § 3 group 19, and §§ 50 and 
55. Reed v. Mapstone Bros., 200 N.Y. 
S. 394, 205 App.Div. 767. 


51. Reed v. Mapstone Bros., supra. 


52. United States Fidelity & Guar- 
anty Co. v. Taylor, 104 A. 171, 132 
Md. 511. 


[a] Thus, where plaintiff insured 
“all” defendant’s employees, both be- 
lieving that employees in different 
work in a different county were not 
covered, the policy stating that the 
work was in one county only, defend- 
ant thinking no insurance for the dif- 
ferent work was required, but the in- 
dustrial accident commission award- 
ed compensation to such a workman, 
the policy nevertheless, as between 
plaintiff and defendant, did not cover 
the workman injured. United States 
Fidelity & Guaranty Co. v. Taylor, 104 
Al 171,32 Mid. 5: 


[b] Construction by court.—In an 
insurer’s ,action to recover amounts 
paid as compensation under order of 
the industrial accident commission, it 
is for the court to construe the pol- 
icy and determine the meaning of the 
clauses relied on, and not for a jury 
or for the court sitting as a jury. 
United States Fidelity & Guaranty 
Co. v. Taylor, 104 A. 171, 132 Md. 511. 


Right to insure only one of two or 
ae businesses engaged in see supra 
§ 5 


53. United States Fidelity & Guar- 
any Co. v. Taylor, 104 A. 171, 132 Md, 


[a] Willingness to pay increased 
premium immaterial—wWhere the 
master took insurance limited to serv- 
ants employed in one county, and aft- 


-erward began new work in a different 


county and a new servant was award- 


ed compensation to be paid by in- 
surer, who sued to recover it from 
the master, the master could not take 
advantage of a policy clause permit- 
ting adjustment of the premium for 
new risk, by pleading willingness to 
pay the increased premium. United 
States Fidelity & Guaranty Co. v. 
Taylor, 104 A. 171, 132 Md. 511. 


54. Texas Employers’ Ins. Ass’n 
v. U. S. Torpedo Co., (Tex.Commn. 
App.) 26 S.W.(2d) 1057 [aff (Civ. 
App.) 8 S.W.(2d) 266]. 


55. Texas Employers’ Ins. Ass’n v. 
U. S. Torpedo Co., supra. 


56. Texas Employers’ Ins. Ass’n v. 
U. S. Torpedo Co., supra. 


57. Texas Employers’ Ins. Ass’n y. 
U. S. Torpedo Co., supra. 


58. Wells v. Frutchey, 117 A. 911, 
274 Pa. 305. 


59) “In re’ Cox, 114 Nob. 281) 225 
Mass. 220. 

60. In re Cox, supra. 

[a] “Subscriber” defined.—‘‘Sub- 


scriber,”’ as used in the Workmen’s 
Compensation Act, means an employ- 
er who has become a member of the 
association or insured under the act. 
In re Cox, 114 N.E. 281, 225 Mass. 220. 


61. liability of successive employ- 
ease. insurance carriers see infra 

62. Plecity v. George McLachlan 
Hat Co., 164 A. 707, 116 Conn..216: 
Phillips v. Holmes Express Co., 179 
N.Y.S. 400, 190 App.Div. 336. 


[a] Aggravation of injury.— 
Where a servant had his arm frac- 
tured, and: about four months later 
the fracture parted when he attempt- 
ed to crank an automobile, such part- 
ing of the fracture was but a result 
of the first accident, and compensa- 
tion should be paid by the insurance 
company carrying the insurance at 
the time of the first accident, and not 
by an insurance company carrying the 
insurance at the time of the second 
accident. Phillips v. Holmes Express 
Co., 179 N.Y.S. 400, 190 App.Div. 336. 


914 [71 C.J.] 


favorable to insured.®* The terms in an insurance 
policy indicating indemnity against loss must yield to 
even a slight indication that the indemnity is against 
hability.*4 


[§ 647] 5. Change of Insurers. Where an em- 
ployer has elected to come under the Compensation 
Act and has designated an insurance company as 
the method of assuring compensation to his injured 
employees, which election and designation have been 
duly approved by the board, it is not necessary to 
have another election, designation, and approval in 
order to accomplish a change of insurers.*® The 
change, however, should be to a company legally en- 
titled to make the contract.®¢ 


[§ 648] 6. Cancellation of Policy. In a number 
of jurisdictions the Compensation Act®? provides the 
method for cancellation of workmen’s compensa- 
tion insuranece.®> The right of cancellation must be 
exercised in the manner prescribed in the policy®® 
and must comply with the statutory provisions with 
reference thereto.7° The assent of the employee to 
cancellation of the policy is not necessary, he not 
being a party thereto.71_ A provision that any ter- 
mination of the insurance policy shall not be effee< 
tive as far as the employees of insured are con- 
cerned until a specified number of days after no- 
tice thereof is received by the board or commission 
has for its purpose to provide a period of time with- 
in which the board or commission and the employer 
may see that new insurance is provided in place 
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of the canceled insurance,’? and an insurer who fails 
to file notice of the cancellation of the policy, as 
required by statute, is bound to pay the compensa- 
tion due an injured employee, where no other insurer 
has become lable therefor,** but it will not be con- 
strued to hold a company which has canceled its 
policy where the employer has permitted no lapse, 
but has at once provided another insurer which has 
accepted the premium and filed its acceptance with 
the board.‘ Where a policy, insuring an employer 
against accidents to his employees, provides that 
insurer may cancel it by sending to insured at his 
last known place of residence a notice by registered 
letter a stated number of days prior to the time such 
cancellation is.to take effect and at the same time 
giving the state industrial commission notice that 
the policy has been canceled, a notice of cancella- 
tion which not only complies with the policy but with 
the provision of the Workmen’s Compensation Law,** 
relating to cancellation, will be effective to cancel 
the policy after the lapse of the prescribed time, 
in accordance with the terms of the notice,’® whether 
insured receives the notice or not.77_ In such ease the 
facts that after insurer has canceled the policy by 


‘Blving the required notice it sends representatives 


to the place of business of insured to check up his 
pay rolls for the purpose of ascertaining the exact 
amount of the premium due when the policy was 
canceled and that such representatives do not inform 
insured of the purpose of checking up the pay rolls, 
or tell him that the policy has been canceled, do not 


63. Brown v. Bouschor, 175 N.W. 
129, 207 Mich. 594. 


[a] Rule applied.—Where B, a 
subcontractor, who was also engaged 
in independent work, applied to a 
lumber company, which was his prin- 
cipal, to carry his liability insurance 
on its policy, and its insurer indorsed 
upon the policy a provision that the 
policy should apply “in all its terms 
and conditions to include B. as as- 
sured thereunder,’ and B_ believed 
that the policy covered all his em- 
ployees, not only those engaged in his 
operations as subcontractor, but also 
those engaged in his independent op- 
erations, and paid premiums on that 
basis, he having made no representa- 
tions nor been asked to disclose any- 
thing he did not disclose, it was too 
late for insurer, on review of an 
award of the industrial accident board 
finding it liable for compensation for 
death of one of B’s employees killed 
in an independent operation, to claim 
that the policy covered only em- 
ployees engaged in B’s work as sub- 
contractor. Brown v. Bouschor, 175 
N.W. 129, 207 Mich. 594. 


64. Dollar v. General Accidental 
Fire & Life Assur. Corporation, 15 P. 
(2d) 449, 136 Kan. 368. 


[a] Rule applied.—A policy which 
does not say it insures against loss 
sustained by the employer resulting 
from payment by the employer of 
compensation to an injured employee, 
but is against loss resulting from 
bodily injuries, effected by accident, 
sustained by an injured employee, 
makes the employee its beneficial ob- 
ject. Dollar v. General Accidental 
Fire & Life Assur. Corporation, 15 
P.(2d) 449, 136 Kan. 368. 


65. Gratopp v. Carde Stamping & 
Tool Co., 185 N.W. 675, 216 Mich. 355. 


66. Gratopp v. Carde Stamping 
Tool Co., supra. 


67. See statutory provisions. 


68. Farmers’ Gin Co. of Manitou v. 
Jones, 293 P. 527, 146 Okl. 79. 


69. Hauter v. Cour D’Alene Anti- 
mony Mining Co., 228 P. 259, 39 Idaho 
621; Altinovitch’s Case, 129 N.E. 372, 
237 Mass. 130; Levan v. Pottstown & 
Pbeenlawille Ry. Co., 3 Pa.Dist.&Co. 


[a] It is enough that notice of 
cancellation of a workmen’s compen- 
sation policy is valid under’one of the 
provisions for cancellation not repug- 
nant to the other terms of the policy. 
Altinovitch’s Case, 129 N.E. 372, 237 
Mass. 130. 


{b] Strict compliance required.— 
Workmen’s Compensation Insurance 
Contracts can be canceled only by a 
strict compliance with the conditions 
of the contract itself. Hauter vy. 
Coeur D’Alene Antimony Mining Co., 
228 BP. 259; 89 Idaho 621. 


[ec] Notice.—(1) To effect cancel- 
lation written notice by insurer to 
insured is required if the policy so 
provides. Levan v. Pottstown & Phe- 
nixville Ry. Co., 3 Pa.Dist.&Co. 385. 
(2) Where the notice given by the in- 
surance policy is not sufficient to can- 
cel the policy on the date fixed in the 
notice because the number of days of 
notice given is less than the number 
required by the policy, such notice is 
not sufficient to cancel the policy 
after. the expiration from the date of 
service of the notice of the number 
of days specified in the policy: Hau- 
ter v. Coeur D’Alene Antimony Min- 
ing Co., 228 P. 259, 39 Idaho 621. 


70. Maryland Casualty Co. v. John- | 


son, 272 P. 833, 134 Okl. 174. 
“71, Altinovitch’s. Case, 129 N.E. 


& 372, 237 Mass. 130. 


[a] Rule applied although if in- 


formed before the accident of what 
had taken place, the employee could 
have refused to remain in the em- 
ployer’s hire unless he reinsured and 
continued to be a subscriber. Altino- 
esa Case, 129 N.E. 372, 237 Mass. 


72. Gratopp v. Carde Stamping & 
Tool Co., 185 N.W. 675, 216 Mich. 355; 
Gramo v. Greenpoint Contracting Co., 
204 N.Y.S. 419, 209 App.Div. 250; 
Farmers’ Gin Co. of Manitou v. Jones, 
293 P. 527, 146 OKl. 79; Maryland 
Casualty Co. v. Johnson, 272 P. 833, 
134 Okl. 174. 


73. Koopmans v. I. K. Parsons & 
Son, 231 N.W. 8&7, 250 Mich. 464: Ham- 
berger v. Wolfe-Smith Co., 200 N.Y. 
S. 803, 205 App.Div. 739. 


74 Gratopp v. Carde Stamping & 
Tool Co., 185 N.W. 675, 216 Mich. 355. 


75. See statutory provisions. — 


76. Skoczlois v. Vinocour, 116 N.E. 
1004, 221 N.Y. 276. 


[a] Slight error in address imma- 
terial.— Notification of cancellation of 
a policy by registered letter, sent to 
insured’s last known place ‘of resi- 
dence ten days before cancellation 
takes effect, giving notice of cancel- 
lation to the commission at the same 
time, is sufficient compliance with 
Workmen’s Compensation L. § 54 
subd 5, although the address is 
slightly misspelled, where no one was 
misled thereby. Skoczlois v. Vino- 
cour, 116 N.E. 1004, 221 N.Y. 276. 


77. Skoczlois v. Vinocour, supra. 


{a] Rule applied where the post- 
office authorities sent several notices 
to insured that a registered letter 
was in the office ready for delivery 
but it was never called for by, or de- 
livered to, ‘him. Skoczlois v. Vino- 
cour, 116 N.E. 1040, 221 N.Y. 276. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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estop insurer from asserting the cancellation,’® nor 
does the fact that after an accident to an employee 
of insured, insurer accepts from the latter a part of 
the premium on the policy and applies it on the 
amount of premium due at the time of canceling the 
policy affect any rights acquired by insurer by the 
eancellation.?® 


Necessity for cancellation. In Pennsylvania a pol- 
iey deposited by insurer with the compensation 
rating and inspection bureau pursuant to statute 
remains in force until canceled.*®° ; 


[§ 649] 7. Reformation of Policy. In some juris- 
dictions the board or commission created to adminis- 
ter and operate the Workmen’s Compensation Act 
therein is not vested with power to reform an in- 
surance policy or to make a new one to conform with 
the intent of the parties. In other jurisdictions 
such a board or commission has jurisdiction to re- 
form a workmen’s compensation insurance policy.®? 
It does not, however, have exclusive jurisdiction over 
such a proceeding,®* and so, in the absence of a 
showing that such a proceeding is pending before 
the industrial board, a court may take and exercise 
jurisdiction.*4 


[§ 650] 8. Effect of Misrepresentation by Em- 
ployer. As between the insurance carrier and the 
employee, the fact that the compensation insurance 
policy was issued on untrue statements made by the 
employer does not affect the insurance carrier’s lia- 
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the insurer of liability there must be a valid can- 
cellation of the policy.*® 


[§ 651] 9. Rights as between Employer, Insurer, 
and Employee.*7 When an insurance company un- 
dertakes to write workmen’s compensation insurance, 
it assumes the employer’s obligation to pay compen- 
sation.88 The measure of its liability under its pol- 
icy and the statute is the employer’s liability to the 
injured employee.8® If an employee has no right of 
action under the Workmen’s Compensation Act 
against his employer because the employment was 
not subject to the act, he has none against the em- 
ployer’s insurer.°® A statutory requirement that the 
insurance policy of the employer shall contain a 
provision that the same may be enforced by any 
person entitled to any rights under the act as well 
as by the employer does not permit an injured em- 
ployee to sue directly upon the policy without re- 
sorting to his remedy under the compensation act.®! 
Where an insurance carrier makes payments of com- 
pensation under mistaken belief that no other insur- 
ance was carried may recover the payments so made 
from a carrier subsequently held solely liable.®? 


Effect of stipulations and warranties in policy. 
Stipulations and warranties in the policy by the 
employer in no way affects the rights of the em- 
ployees and their beneficiaries to compensation as 
provided by law,®* they affect only the rights of the 
employer and insurer inter sese,°* the insurer hay- 
ing a right to recover over against the employer the 


bility while the policy is outstanding.®5 


Skoczlois v. Vinocour, supra. 
79. Skoczlois v. Vinocour, supra. 


80. Levan y. Pottstown & Phe- 
nixville Ry. Co., 3 Pa.Dist.&Co. 385. 


81. Continental Casualty Co. v. In- 
dustrial Commission of Utah, 210 P. 
127, 61 Utah 16. 


[a] Rule applied.—The industrial 
commission, being an administrative 
body, is without authority to. con- 
strue and apply a contract of insur- 
ance to cover workmen in the employ 
of one not named as insured, and 
therefore an award against insurer 
for death of an employee of an inde- 
pendent contractor operating a mine 
under contract with insured is unau- 
thorized, although the policy de- 
scribed the mine as the place of em- 
ployment. Continental Casualty Co. 
v. Industrial Commission of Utah, 210 
P. 127, 61 Utah 16. 


82. Royal Indemnity Co. v. Heller, 
176 N.E. 410, 256 N.Y... 322. 


[a] Mistake in date.—The indus- 
FO board can decide in the first 
instance whether there was a mis- 
take in a compensation insurance 
agreement respecting the date of cov- 
erage. Royal Indemnity Co. v. Hel- 
ler, 176 N.E. 410, 256 N.Y. 322; Royal 
Indemnity Co. v. Heller, 245 IN as 
258, 230 App.Div. 496. But see Mc- 
Mahon y. Gretzula, 237 N.Y.S. 344, 227 
App.Div. 256 (holding the industrial 
board without jurisdiction to reform 
a workmen’s compensation insurance 
policy to conform to an oral agree- 
ment, there being no clear legislative 
authority therefor and such power 
being vested exclusively in the equity 
court). 

83. Barone v. AXtna Life Ins. Co., 
183 N.E. 900, 260 N.Y. 410; Allied Mu- 
tuals Liability Ins. Co. v. Interstate 
Cork Co.,.235 N-Y:S. 541, 134 Misc. 
504. 

, 


78. 


a] 


To relieve 


84. Barone vy. Adtna Life Ins, Co., 
supra. 


[a] Award of compensation im- 
proper.—In a suit to reform an em- 
ployer’s liability policy, a supreme 
court judgment, awarding compensa- 
tion to the injured employee before 
conclusion of the proceedings before 
the industrial board, is be 
Barone v. 43tna Life Ins. Co., 256 
Y.S. 221, 235 ‘App.Div. 759 [aft 183 
N.E. 900, 260 N.Y. 410]. 


85. <Aioss y. Sardo, 
249 N.Y. 270. 


86. Aioss v. Sardo, supra. 


Bee Payment of award see infra § 


88. Maryland Casualty Co. v. In- 
dustrial Commission, 223 N.W. 444, 
221 N.W. 747, 198 Wis. 202. 


89. Maryland Casualty Co. v. In- 
dustrial Commission, supra. 


[a] Subrogation.—Insurance car- 
rier, substituted for employer under 
Workmen’s Compensation Act, is sub- 
rogated to employer’s rights and du- 
ties. Sarber v. 4tna Life Ins. Co., 23 
¥.(2d) 434, certiorari denied 48 8.Ct. 
561,-277 U.S. 577, 595, 72 L.Ed. 996. 


$0. Benjamin v. Standard Acc, Ins. 
Co. of Detroit, 94 So. 428, 152 La. 874. 


91. Dollar v. General Accident Fire 
& Life Assur. Corporation, 15 P.(2d) 
449, 186 Kan. 368; McGuire v. U. S. 
Fidelity & Guaranty Co., 8 P.(2d) 389, 
134 Kan. 779; Murphy v. Continental 
Casualty Co.. 7 P.(2d) 84, 134 Kan. 
455. See Murphy v. Constitution In- 
demnity Co. of Philadelphia, 162 S.E. 
629, 174 Ga. 243 (holding that injured 
school automobile driver could not 
recover on compensation insurance 
contract, sincé he had not finally fixed 
school board’s liability); Burns v. 
Millers’ Mut. Casualty Co., 178 N.W. 
812, 146 Minn. 856 (a complaint in 


164 N.E. 48, 


damages sustained by a breach thereof.®§ 


municipal court, alleging that defend- 
ant assumed and agreed to pay lia- 
bilities of company which had in- 
sured plaintiff's employer, under 
Workmen’s Compensation Act (Gen. 
St. 1913, § 8227), and that such com- 
pany was indebted to plaintiff on ac- 
count of personal injury in his em- 
ployment, when he and employer were 
both subject to the act, states no 
cause of action, but attempts to state 
a cause of action not within jurisdic- 
tion of the court; insurer’s liability 
being enforceable “only in the manner 
prescribed by the act and in the dis- 
trict court, as provided in sections 
8216, 8230(m)). 


92. New Amsterdam Casualty Co. 
v. Commercial Casualty Ins. Co., 222 
N.Y.S. 701, 129 Misc. 466. 


[a] Voluntary payment.—Insur- 
ance carrier’s payment of compensa- 
tion award is not voluntary, so as to 
preclude recovery from another car- 
rier subsequently adjudged solely lia- 
ble (Workmen’s Compensation Law, § 
26). New Amsterdam Casualty Co. 
v. Commercial Casualty Ins. Co., 222 
N.Y.S. 701, 129 Misc. 466. 


[b] Mistake of fact.—Compensa- 
tion insurer’s payments, made under 
mistaken belief that no other insur- 
ance was carried, was made under 
mistake of fact. New Amsterdam 
Casualty Co. v. Commercial Casualty 
Ins. Co., 222 N.Y.S. 701, 129 Misc. 466. 


93. Janes Contracting Co. v. Home 
Life & Accident Co., (Tex.Civ.App.) 
245 S.W. 1004 [aff (Commn.App.) 360 
S.W. 839]. 


94. Janes Contracting Co. v. Home 
Life & Accident Co., supra. 


95. Janes Contracting Co. v. Home 
Life & Accident Co., supra. 


{a] Mlustration.—A stipulation in 
a policy, issued to an employer under 
Workmen’s Compensation Act (Ver- 
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Insurer’s right to act for employer. 
compensation policy which places insurer under a 
duty to proceed to a settlement “upon notice of such 
injuries,” and to defend, “in the name-and on be- 
half of this employer,” proceedings 
against him on account of such injuries,” authorizes 
insurer to bind the employer by acting for it in 


proceedings instituted before the 


commission,®® and to enter the employer’s appear- 
ance and act in its behalf so as to bind it person- 


ally.97 


[§ 652] 10. Jurisdiction and Powers of Compensa- 
Ordinarily, under the 
provision of the various workmen’s compensation 
acts,°® the commission or board created to admin- 
ister and operate the act has jurisdiction to hear and 
determine all questions of law and fact on which the 
liability of the insurance carrier depends. 


tion Boards or Commissions.°§ 


non Civ. St. Annot. Suppl. [1918] 
arts 5246—1—5246—91), that no ex- 
plosives will be made, stored, or used 
on the premises, constitutes a cove- 
nant of the employer with insurer, 
breach of which, while not affecting 
liability of insurer to an injured em- 
ployee or his beneficiaries, gives in- 
surer, compelled to discharge such 
liability, the right to recover over 
against the employer, the injury be- 
ing caused by such breach. Janes 
Contracting Co. v. Home Life & Ac- 
cident Co., (Tex.Civ.App.) 245 S.W. 
1004 [aff (Commn.App.) 260 S.W. 839]. 


96. Rucks-Brandt Construction 
Co. v. Price, (Okl.) 23 P.(2d) 690. 


[a] Settlement construed.—The 
word ‘settlement,’ as used in a work- 
men’s compensation insurance policy, 
is broad enough to cover any manner 
of adjustment of a compensation 
claim. Rucks-Brandt Const. Co. v. 
Price, (Okl.) 23 P.(2d) 690. 

97. Rucks-Brandt Construction 
Co. v. Price, -supra. 


98. Determination of right to, and 
amount of, compensation see infra §§ 
714-1350. 

Power of board or commission to 
reform workmen’s compensation in- 
surance policy see supra § 649. 

99. See statutory provisions. 

1. Employers’ Liability Assur. 
Corp., Limited, of London, England v. 
Industrial Accident Commission, 171 
Pe 9315, lt (aa wants 


[a] Breach of warranty.—The in- 
dustrial accident commission may deé- 
termine the question of breach of 
warranty of an insurance policy aris- 
ing in proceedings for compensation. 
Employers’ Liability Assur. Corp., 
Limited, of London, England v. In- 
dustrial Accident Commission, 171 P. 
935, 177 Calsei74. 


2. General Accident, Fire & Life 
Assur. Corporation, Limited, of Perth, 
Scotland v. Industrial Accident Com- 
mission, 237 P. 33, 196 Cal. 179. 


3. Skoczlois v. Vinocour, 116 N.E. 
1004, 221 N.Y. 276; Kolb v. Brummer, 
173 N.Y.S. 72, 185 App.Div. 835 [aff 
123 N.E. 874, 226 N.Y. 570]; Maryland 
Casualty Co. v. Industrial Commis- 
sion, 221 N.W. 747, 223 N.W. 444, 198 
Wis. 202. 


[a] Question raises controversy 
concerning compensation.—Contro- 
versy as to the existence of an insur- 
ance contract between the employer 
and the insurance carrier is a ‘‘con- 
troversy concerning compensation,” 
of which the industrial commission 


WORKMEN’S COMPENSATION ACTS 


A workmen’s 
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state industrial 


[§§ 651-652 


jurisdiction to hear and determine issues as to the 
validity of the policy,? its existence,*? construction,* 
fraud in its procurement,® and the liability of the in- 
surance company under it;* but it must determine 
such issues on recognized principles of law.” 
a board or commission has no power to do other- 
wise than to enforce and apply the terms of the pol- 
icy as the same appear therein.’ It is without pow- 
er to make a new contract of insurance between an 
employer and its workmen’s compensation insurer.® 


Such 


The board or commission does not have jurisdiction 


It has 


had jurisdiction. 
Co. v. Industrial Commission, 221 N 
W. 747, 223 N.W. 444, 198 Wis. 202. 


{b] Cancellation.—Under Work- 
men’s Compensation L., §§ 20, 23, 26, 
54 subds 1, 2,«the ‘commission has 
power to determine whether an insur- 
ance policy has been canceled. Skocz- 
lois v. Vinocour, 116 N.HE. 1004, 221 
N.Y. 276. 


[ec] Im Oklahoma (1) the industri- 
al commission has jurisdiction to de- 
termine whether a compensation pol- 
icy- was canceled in accordance with 
the statute, but not whether it was 
canceled under contract provisions 
(Comp. St. [1921] § 7282 et seq, as 
amended). Farmers’ Gin Co. of Man- 
itou v. Jones, 293 P. 527, 146 Okl. 79. 
(2) In an original proceeding ‘to re- 
view the commission’s finding that a 
compensation policy was canceled in 
accordance with the statute, the su- 
preme court will not determine 
whether the policy was so canceled. 
Farmers’ Gin Co. of Manitou v. Jones, 
supra. 


4. Northwestern Casualty & Sure- 
pe v. Doud, 221 N.W. 766, 197 Wis. 


{a] Risks covered.—The industri- 
al commission has jurisdiction to 
construe a workmen’s compensation 
insurance policy and determine 
whether insurer insured risk. North- 
western Casualty & Surety Co. v. 
Doud, 221 N.W. 766, 197 Wis. 237. 


[b] Matter of law.—Jurisdiction 
of the industrial commission to con- 
strue a compensation policy and de- 
termine whether risk was insured is 
determined as a matter of law. 
Northwestern Casualty & Surety Co. 
v. Doud, 221 N.W. 766, 197 Wis. 237. 


5. General Accident, Fire & Life 
Assur. Corporation, Limited, of Perth, 
Scotland v. Industrial Accident Com- 
mission,.237. P. 33, 196 Cal. 179.) "Con- 
tra Continental Casualty Co. v. Indus- 
trial Commission of Utah, 210 P. 127, 
61 Utah 16 (holding that, if the pol- 
icy was obtained by fraud, the indus- 
trial commission is not the tribunal 
to grant insurer relief). 


6. Illinois Indemnity Exchange v. 
Industrial Commission, 124 N.E. 665, 
289 Ill. 233; Jaabeck v. Theodore A. 
Crane’s Sons Co., 144 N.E. 625, 238 
N.Y. 314; Cheesman v. Cheesman, 1389 
N.E. 775, 236 N.Y. 47; Skoczlois v. 
Vinocour, 116 N.E. 1004, 221 N.Y. 276; 
McMahon vy. Gretzula, 237 N.Y.S. 344, 
227 App.Div. 256; Levine v. East 
New York Electrie Corporation, 206 


to direct a recovery by insurer against the employ- 
er for any sum which insurer is required to pay 
the employee under a policy canceled as between 
the employer.and insurer.’° i 
in a compensation proceeding for the death of a sub- 
contractor’s employee of the question of whether the 
general contractor is required to carry compensa- 
tion insurance.*+ 


Nor has it jurisdiction 


In jurisdictions where the board 


Maryland Casualty | N.Y.S. 527, 210 App.Div. 730. ° 


[a] Thus, under a workmen’s com- 
pensation act authorizing the subro- 
gation of an injured employee to the 
employer’s rights against insurer in 
case of the employer’s insolvency, and 
making insurer ‘primarily liable’ in 
such event, the industrial commission 
under the jurisdiction conferred by a 
section of the act giving it jurisdic- 
tion over the operation and adminis- 
tration of the act has jurisdiction 
without an independent action in 
court to enforce the right of the em- 
ployee to have insurer substituted 
and required to make the payments to 
the employee provided for by the 
act and to pay him as required by the 
act. Illinois Indemnity Exchange v. 
Industrial Commission, 124 N.E. 665, 
289 Ill. 233. 


[b] Claims covered by policy.— 
The state industrial board has juris- 
diction to determine whether an in- 
dustrial policy covers the _ claim. 
Levine v. Hast New York Electric 
Corporation, 206 N.Y.S. 527, 210 App. 
Div. 730. 


7. Kolb v. ‘Brummer, 173 N.Y.S. 
72, 185 App.Div. 835 [aff 123 N.E. 874, 
226 N.Y. 570]. 


8. Continental Casualty Co. v. In- 
dustrial Commission of Utah, 210 P. 
127, 61 Utah 16. 


[a] Rule applied.—The industrial 
commission, being an administrative 
body, is without authority to deter- 
mine that because of fraud or mis- 
take an insurance policy, issued for 
a consideration and covering liabil- 
ity antedating the date of the policy, 
was not in force at the time of an 
accident, which happened before that 
date, but within the time covered by 
the policy. Continental Casualty Co. 
v. Industrial Commission of Utah, 210 
P. 127, 61 Utah 16. 


9. Worswick Street Paving Co. v. 
Industrial Accident Commission, 185 
P. 959, 181 Cal. 787; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 958, 181 Cal. 785; 
Worswick Street Paving Co. v. In- 
dustrial Accident Commission, 185 P. 
958, 181 Cal. 784; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P.4958, 181 Cal. 550. 


seta to reform policy see supra § 


10. Hamberger v. Wolfe-Smith Co., 
200 N.Y.S. 803, 205 App.Div. 739. 


11. Erickson v. Kircher, 209 N.W. 
644, 168 Minn. 67. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or commission can only dispose of questions respect- 
ing disputes and controversies concerning compen- 
sation, it,“on finding that a claimant was not an em- 
ployee of the insured employer, has no jurisdiction 
to adjudicate questions between the employer and 
insurer as to their contract rights or liabilities predi- 
cated on estoppel on the part of insurer to deny lia- 
bility on its policy.1?, An undertaking of insurer 
according to the provisions of its policy to per- 
form the obligations imposed on the employer by 
the Workmen’s Compensation Act gives the indus- 
trial commission jurisdiction and power to determine 
the rights of the employee in a proceeding against 
the employer and insurer jointly.*% 


Jurisdiction of employer essential. Where the em- 
ployer’s duty to provide compensation under the 


WORKMEN’S COMPENSATION ACTS 


[71 C.J.] 917 


Workmen’s Compensation Law does not reach a 
particular employment, there is no jurisdiction of the 
employer, and its failure to appeal from the award 
cannot prejudice the insurance carrier, and make it 
liable on the theory that jurisdiction of the employer 
constitutes jurisdiction of the insurance carrier.1* 


Who may institute proceeding. In some jurisdic- 
tions, before the commission can obtain jurisdiction 
against an insurance company, a proceeding brought 
by the employee against the employer under the act 
must first be commenced.?® 


Interpretation of agreement for compensation. In 
Towa the industrial commissioner has power to deter- 
mine disputes arising between claimant and insurer 
as to the meaning of a memorandum agreement stat- 
ing the amount of compensation payable.1® 


XVII. ADMINISTRATIVE OFFICERS AND BOARDS 


[By Wm. Howarp Bucuanan | 


[§ 653] A. In General. The details of adminis- 
tration of the workmen’s compensation acts are 
intrusted sometimes to a commissioner and some- 
times to a board or commission variously econsti- 
tuted and designated.17 These officers and boards 
are purely creations of statute, brought into exist- 
ence by legislative will.1® The primary purpose of 
the commission is to adjust settlements between 
injured workmen and their employers.1®° Where a 
state industrial commission has duties to perform 
in addition to those imposed by a workmen’s com- 
pensation act, payment of the salaries of the mem- 
bers will not be enjoined at the suit of a taxpayer 
on the ground that the compensation act is uncon- 
stitutional.?° 


[§ 654] B. Status and Character—l. In General. 
Under particular statutes, the board has been said 
to be a branch?+ or arm?? of the government and 
an agency of the state.?* It has also been said that 
it may be regarded as a legally constituted board 


12. Porter v. Industrial Commis- | 37; 


Butterfield v. State Industrial 


of arbitrators,?* that it is merely the intermediary 
between the employers and ‘their workmen collec- 
tively.2> For the purpose of supporting a proceed- 
ing in its name, a board has been held to be a cor- 
poration?® although not in the ordinary sense of 
the word, such as a private or municipal corpora- 
tion.27_ Under other statutes it has been held that 
a particular board is, in effect, created a legal enti- 
ty,*° a quasi corporation,?® and that it may sue or 
be sued in its own name.?® Under other statutes 
it has been held that while the board is not a legal 
entity subject to suit®! the legislature may provide 
that the commission may sue and be sued in its 
name.?? 


[§ 655] 2. Judicial or Administrative Nature. 
Although under some statutes it has been held that 
the compensation board exercises judicial func- 
tions and is a judicial body,?* as a general rule it 
has been held that such a board is an administra- 


Workmen’s Compensation Board, 27 


sion of Wisconsin, 181 N.W. 317, 173 
Wis. 267. 


13. Equitable Casualty Underwrit- 
ers v. Industrial Commission, 153 N.E. 
685, 322 Ill. 462. oo 


14. Donohue v. H. H. Robertson 
Co., 199 N.Y.S. 470, 205 App.Div. 176. 


15. Beverly Country Club v. Mas- 
sachusetts Bonding & Insurance Co., 
268 Ill.App. 380. 


16. Comingore v. Shenandoah Ar- 
tificial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430. 


[a] Proper party to present ques- 
tions.—An insurance carrier repre- 
senting an employer properly present- 
ed to the industrial commissioner a 
dispute arising under a memorandum 
settlement. Comingore v. Shenan- 
doah Artificial Ice, Power, Heat & 
Light Co., 226 N.W. 124, 208 Iowa 430. 


17. See statutory provisions. 


18. Gravitt v. Georgia Casualty 
Co., 123 S.E. 897, 158 Ga. 613; U.S. 
Casualty Co. v. Smith, 157 S.E. 351, 
42 Ga.App. 774; Darsch v. Thearle 
Duffield Fire Works Display Co., 133 
N.E. 525, 77 Ind.App. 357; In re Burk, 
118 N.E. 540, 66 Ind.App. 435; Ward- 
well’s Case, 116 A. 447, 121 Me. 216; 
Conners” Case, 115 A. 520, 121 Me. 


. 


Accident Commission, 223 P. 941, 226 
P.. 216,, 111, Or.-149. 


19. O’Mara v. Andrews, 293 P. 257, 
146 Okl. 57, 72 A.L.R. 1007; Wilson 
Drilling Co. v. Boyer, 280 P. 846, 138 
Ok. 248. 


20. Inre Filer & Stowell, 132 N.W. 
584, 146 Wis. 629. 


vcen Murphy v. Toronto, 41 Ont.L. 
22. In re Stone, 117 N.E. 669, 66 


Ind.App. 38. 


23. North Carolina Industrial 
Commission v. O’Berry, 150 S.E. 44, 
AIO INGO. Obs 


[a] Thus the industrial commis- 
sion must operate to come within pro- 
visions and limitations of the budget- 
ary policy of the state. North Caro- 
lina Industrial Commission v. O’Ber- 
ry, 150 S.E. 44, 197 N.C. 595. 


24. Ashland Iron & Min. Co. v. Mc- 
Daniel’s Dependents, 258 S.W. 943, 
202 Ky. 19; Pfitzinger, to Use of 
Stotscky v. Shell Pipe Line Corp., 46 
S.W.(2d) 955, 226 Mo.App. 861; 
Scruggs Bros. & Bill Garage v. State 
eet Commission, 221 P. 470, 94 

Ki AUS Tan 


25. Canadian Pacific Ry. Co. 


|v. Missouri 


Way lila ie Caer letCal lo 19) 


B.C. 194. 
26. Butterfield v. State Industrial 


‘Accident Commission, 223 P. 941, 226 


Bey 2. Gye Ltt yOr 949; 


27. Butterfield v. State Industrial 
Accident Commission, supra. 


28. State ex rel. Goldman v. Mis- 
souri Workmen’s Compensation Com- 
ory 27 S.W.(2d) 1026, 325 Mo. 


29. State ex rel. Goldman v. Mis- 
souri Workmen’s Compensation Com- 
mission, supra. 


30. In re Burk, 118 N.E. 540, 66 
Ind.App. 435; State ex rel. Goldman 
: Workmen’s Compensa- 
tion Commission, 27 S.W.(2d) 1026, 
325 Mo. 153. 


31. Watland v. North Dakota 
Workmen’s Compensation Bureau, 225 
N.W. 812, 58 N.D. 303. 


32. Butterfield v. State Industrial 
Accident Commission, 223 P. 941, 226 
lege PAG.” luli O yes. alee). 


33. Carstens v. Pillsbury, 158 P. 
218, 172 Cal. 572; Western Metal Sup- 
ply Co. v. Pillsbury, 156 P. 491, 172 
Cal. 407, Ann.Cas.1917E 390; Pacific 
Coast Casualty Co. v. Pillsbury, 153 
Smith v. Indus- 
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tive body** belonging to the executive department 
of the state government*® through which the state. 
functions with regard to employees who are entitled | 
to compensation for injuries received in the course 
of their employment,°® or, as has been said, that it 
is a ministerial and administrative body,°’ ‘and, 
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that although some of. its powers are quasi judicial®® 


trial Accident Commission, 147 P. 600, 
26 Cal.App. 560. 


34. U.S.—U. S. Smelting, Refining 
& Mining Co. v. Evans, 35 F.(2d) 459 
[cert den 50 S.Ct, 350, 281 US 144,404. 
L.Ed. 1157]. 


Ga.—Aatna Life Ins. Co. v. Davis, 
157 S.E. 449, 172 Ga. 258 [rev 151 S.E. 
812, 41 Ga.App. 113, conformed to 159 
S.E. 309, 43 Ga.App. 443]; Gravitt v. 
Georgia Casualty Co., 123 S.E. 897, 
1580 Ga. 613% U.t S* Casualty Co: -v. 
Smith, 157 S.E. 351, 42 Ga.App. 774. 


Ill.—Morris v. Central West Casu- 
alty Co., 183 N.E. 595, 351 Ill. 40 [rev 
265 Ill.App. 205]; Raffaelle v. Indus- 
trial Commission, 157 N.E. 206, 326 
Ill. 166; Savoy Hotel Co. v. Indus- 
trial Board, 116 N.E. 712, 279 Tll. 329. 


Ind.—Inland Steel Co. v. Pigo, 182 
N.E. 279, 94 Ind.App. 659; Frazer v. 
MeMillin & Carson, 179 N.E. 564, 94 
Ind.App. 431; John C. Groub Co. Ve 
Brock, 180 N.E. 923, 94 Ind.App. 346; 
Evans v. Watt, 168 N.E. 38, 90 Ind. 
App. :37; In re Stone, 117 N.E. 669, 
66 Ind.App. 38; United Paperboard 
Co. vy. Lewis, 117 N.E. 276, 65 Ind. 
App. 356. 


Kan.—Holt v. Peterson Const. Co., 
4 P.(2d) 428, 184 Kan. 149 


Ky.—Broadway & Fourth Ave. Re- 
alty Co. v. Metcalf, 20 S.W.(2d) 988, 
230 Ky. 800. 


Me.—Conners’ Case, 115 A. 520, 121 
Me. 37. 


Mass.—Perkins’ Case, 180 N.E: 142, 
278 Mass. 294; Randolph’s Case, 141 
N.E. 865, 247 Mass. 245; Johnson’s 
Case, 136 N.E. 5638, 242 Mass. 489; 
Devine’s Case, 129 N.E. 414, 236 Mass. 
588; In re Levangie, 117 N.E. 200, 
228 Mass. 218. 


Mich.—Bankers’ Trust Co. v. Tatti, 
242 N.W. 777, 258 Mich. 357. 


o.—Oren v. Swift & Co., 51 S.W. 
(2a) 59, 330 Mo. 869. 


N.C.—Heavner v. Town of Lincoln- 
ton, 162 S.E. 909, 202 N.C. 400 [appeal 
dism 53 S.Ct. 4, 287 U.S. 672, 77 L.Ed. 
59d. 


Okl.—Union Indemnity Co. v. Sal- 
ing, 26 P.(2d) 217; O’Mara v. An- 
drews, 293 P. 257, 146 Okl. 57, 72 A. 
L.R. 1007. 


Or.—Roles Shingle Co. y. Berger- 


son, 19 P.(2d) 94, 142 Or. 181. 


Pa.—Johnson vy. Payne-Yost Const. 
Co., 141 A. 481, 292 Pa. 509. 


Tex.——Texas Employers’ Ins. Ass’n 
v. Sewell, (Civ.App.) 32 S.W.(2d) 262; 
Texas Employers’ Ins. Ass’n- v. 
Knouff, (Civ.App.) 297 S.W. 799 [rev 
on other grounds (Commn.App.) 7 S. 
W.(2d) 68]; Keller v. Texas Employ- 
ers’ Ins. Ass’n, (Civ.App.) 279 S.W. 
1113. See Poe v. Continental Oil & 
Cotton Co., (Commn.App.) 231 S.W. 
717, 720 [rev (Civ.App.) 211 S.W. 488] 
(“If the Accident Board can be said 
to be useful in any respect, it is 
largely as an administrative board 
where interested parties can reach 
amicable adjustments quickly’’). 


Utah.—Woldberg Vv. Industrial 


Commission of Utah, 279 P. 609, 74 
Utah 309; Aitna Life Ins. Co. v. In- 
dustrial Commission of Utah, 274 P. 
139, 73. Utah 366; Parker v. Indus- 
trial Commission of Utah, 241 P. 362, 
66 Utah 256; Continental Casualty 
Co. v. Industrial Commission of Utah, 
210 P. 127, 61 Utah 16. 


Wis.—-Employers’ Mut. Liability 
Ins. Co. v. McCormick, 217: N.W. 738, 
195 Wis. 410; Brunette v. Brunette, 
177 N.W. 5938, 171 Wis. 366. 


[a] When making award against 
state insurance fund, the industrial 
commission is no less an adminis- 
trative body than it is when, making 
awards binding upon other insurance 
carriers, Woldberg v. Industrial 
Commission of Utah, 279 P. 609, 74 
Utah 309. 


[b] An arbitrator is an adminis- 
trative officer. ‘Savoy Hotel Co. v. In- 
a Board, 116 N.E. 712, 279 Ill. 


Raggi v. H. G. Christman Co., 
151 NE. 833, 92 Ind.App. 337. 


36. Roles Shingle Co. v. Berger- 
son, 19 P.(2d) 94, 142 Or. 131. 


37.. Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579; 
Industrial Commission of Utah v, Ev- 
ans, 174 P. 825, 52 Utah 394. 


38. Conn.—Appeal of Hotel Bond 
Co., 93 A. 245, 89 Conn. 143. 


Ind.—Frazer v. McMillin & Carson, 
179 N.E. 564, 94 Ind.App. 431; In re 
Stone, 117 N-E. 669, 66 Ind. App. 38. 


Kan.—Holt v. Peterson Const. Co., 
4 P.(2d) 428, 184 Kan. 149. 


Mich.—Bankers’ Trust Co. of De- 
troit v. Tatti, 242 N.W. 777, 258 Mich. 


357; Fritz v. Rudy Furnace Co., 188 
N.W. 528, 218 Mich. 324; Mackin v. 
Detroit-Timkin Axle Co., 153 N.W. 


49, 187 Mich. 8. 


Mont.—Dosen v. East Butte Mining 
Co., 254 P. 880, 78 Mont. 579. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Sewell, (Civ.App.) 32 S.W.(2d) 262; 
Southern Casualty Co. vy. Fulkerson, 
(Civ.App.) 30 S.W.(2d) 911 [rev on 
other grounds (Commn.App.) 45 S.W. 
(2d) 152]. 


Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 210 
P. 127, 61 Utah 16. 


W.Va.—Higgins v. Williams Poca- 
honten Veet Co., 138 S.E. 112, 103 W. 
Va. 3 


Wis.—Pruno v. Industrial Commis- 
sion of Wisconsin, 203 N.W. 330, 204 
N.W. 576, 187 Wis. 358. 


39. Doby v. Miami Trust Cox, (5oP. 
(2d) 187, 39 Ariz. 228; Nega v. Chi- 
cago Railways Coy 148 N.E. 250. 317 
Ill. 482; McInness v. Oscar F. Wilson 
Printing Co., 258 Ill.App. 161; Heav- 
ner v. Town ot Lincolnton, 162 S.B. 
909, 202 N.C. 400 [appeal dism 53 S.Ct. 
4, 287 U.S. 672, 77 L.Ed. 579]; In ‘re 
Hayes, 156 S.E. 791, 200 N.C. 133. 


[a] Industrial commission, in 
making award, acts in a _ judicial 
capacity. U. S. Fidelity & Guaranty 


[§ 655 


or judicial®® in their nature, and although it may 
perform some incidental judicial funcfions,*° it 
has no judicial power*! within the general accepta- 
tion of that term*? or in the sense in which the term 
is used in constitutions,*® and the members are not 
considered as judicial officers,** nor as a judicial 


26 P.(2d) 1012; Zagar v. Industrial 
Commission, 14:°P.(2d) 472, 40 Ariz. 
479; Doby vy. Miami Trust Co., 5 P. 
(2a) 187, 3% Ariz. 228. 


40. Savoy Hotel Co. v. Tndustriat 
Board of Illinois, 116 N.E. 712, 279 
Ill. 329; State vy. Missouri Workmen’s 
Compensation Commission, 8 .W. 
(2d) 897, 320 Mo. 898; Butterfield v. 
State Industrial Accident Commis- 
Blom 228 Ps 941, 26P" Fs 216, 111 Or. 


[a] In hearing er determining 
facts, the commission performs a ju- 
dicial function. State ex rel. Brew- 
en-Clark Syrup Co. v. Missouri Work- 
men’s Compensation Commission, 8 
S.W.(2d) 897, 320 Mo. 893; Pfitzinger, 
to Use of Stotscky, v. Shell Pipe Line 
Corporation, 46 S.W.(2d) 955, ° 226 
Mo.App. 861; Texas Employers’ Ins. 
ete my Pa Shilling, (Tex.Civ.App.) 259 


41. Ill—Morris v. Central West 
Casualty Co., 188 N.E. 595, 351 Ill. 40 
[rev 265 Ill. ‘App. 205]. 


‘Ind.—Raggi v. H. G. Christman Co., 
151 N.E. 833, 92 Ind.App. 337; In re 
Stone, 117 N.E. 669, 66 Ind. App. 38. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869; State v. Missou- 
ri Workmen’ s Compensation Commis- 
sion, 85 S.W.(2d) 897, 320 Mo. 893; 
Pfitzinger, to Use of Steatscky v. Shell 
Pipe Line Corp., 46 S.W.(2d) 955, 226 
Mo.App. 861. 


Utah.—Industrial Commission vy. 
Evans, 174 P. 825, 52 Utah 394. 


Wis.—Kelley v. Minneapolis, St. P. 
& S. S. M. Ry. Oo.; 240 N.W. 141, 206 
Wis. 568; Aylward v. Lemke, 232 N. 
W. 535, 202 Wis. 171. 


But see Independent Pier Co. v. 
Norton, 54 F.(2d) 784 (the United 
States Employees’ Compensation 
Commission is a tribunal with ex- 
ecutive or administrative functions 
involving, to some extent, judicial 
powers); Texas InSurance Ass’n_ vy. 
Knouff, (Tex.Civ.App.) 297 S.W. 799 
[rev on other grounds (Commn. App.) 
7 S.W.(2d) 68] (the board is an ad- 
ministrative body clothed with the 
authority. of a judicial tribunal); 
Keller v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 279 S.W. 1113 (the 
board exercises both administrative 
and judicial functions). 


[a] Thus, whether a deceased mi- 
nor employee’s father misrepresent- 
ed the minor’s age, and whether the 
employer may recover in deceit, were 
judicial questions not within the in+ 
dustrial commission’s jurisdiction. 
Aylward v. Lemke, 232 N.W. 535, 202 
Wis. 171. 


42. In re Stone, 117 N.E. 669, 66 
Ind.App. 38. 


43. State ex rel:y Brewen-Clark 
Syrup Co. v. Missouri Workmen’s 
Compensation Commission, 8 S.W. 
(2d) 897, 320 Mo. 893; Pfitzinger, to 
Use of Stotscky v. Shell Pipe Line 
cee 46 S.W.(2d) 955, 226 Mo.App. 
61 


44. Appeal of Hotel Bond Co., 93 


Co. v. Industrial Commission, (Ariz.) "A. 245, 89 Conn. 143. 


—— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 655-660 


body,*®> nor as a court*® of general*? nor even of 
limited common-law‘’ jurisdiction. 


[§ 656] C. Continuity; Changes in Personnel. 
The existence of the board is perpetual*® and its 
work goes on irrespective of changes in its person- 
nel,°° and, accordingly, it is immaterial that be- 
tween the time of the board’s original order and its 
finding of more specific facts, pursuant to directions 
of the court, a new board has been appointed.®?. The 
fact that, pending appeal from an order of the com- 
pensation commission, such commission has been 
superseded by the industrial commission does not 
affect the questions that have been considered by 
the commission.®? 


[§ 657] D. Members—1. In General; Appoint- 
ment. Unless otherwise provided the office of com- 
missioner is appointive and not elective,®* and the 
appointment is ordinarily made by the chief exec- 
utive.>4 The manner. of the appointment of com- 
missioners is peculiarly a legislative matter.55 If 
the legislature sees fit to require the advice and con- 
sent of the senate to an appointment it may do so.*° 
Except as the statute may require no legal learning 
is required of members of these boards®? and any 
layman may be qualified if he holds the governor’s 
commission.°® The commission as such,®® and. not 
its individual members,®° is authorized to authenti- 
cate and certify copies of its records and of the pa- 
pers and documents on file in its office. 
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Wis.—Brunette v. Brunette, 177 N. 
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[§ 658] 2. Removal. The manner of the removal 
of the members of the board is peculiarly a legis- 
lative matter.®! If the legislature sees fit to require 
the advice and consent of the senate to a removal it 
may do so,°? but it may vest the power of removal 
solely in the governor of the state,®* in which case 
the governor acts in a quasi judicial capacity pursu- 
ant to the legislative limitations and must exercise 
a legal discretion in addition to an executive dis- 
cretion.®# 


Grounds for removal. The expenditure of funds 
without complying with the statute by first obtain- 
ing the governor’s approval may be ground for re- 
moval.®> <A failure of the board’s annual reports 
to comply fully with statutory requirements has been 
held not such a neglect of duty or inefficiency as 
will warrant removal.*® 


[§ 659] 3. Number Requisite to Action. Where 
the commission is composed of three members, the 
board has no authority to act unless the action is 
concurred in by two or more of its members.*? 
Where a proceeding is required to be had before 
the full board, which consists of three members, two 
members do not constitute such full board®’ when 
there is no vacancy.®® 


[§ 660] 4. Personal Liability. A commission ap- 
pointed to investigate the subject of workmen’s com- 
pensation in other states and countries and to draft 
legislation is not to be regarded as a governmental 


(2d) 679. 


45. Nega v. Chicago Railways Co., 
148 N.E. 250, 317 Ill. 482; Continental 
Casualty Co. v. Industrial Commis- 
sion of Utah, 210 P. 127, 61 Utah 16. 
See Allied Mutuals Liability Ins. Co. 
v. Interstate Cork Co., 235 N.Y.S. 541, 
543, 134 Misc. 504 "(It si aceliseielsS 
only a quasi judicial body’’). 


46. Conn.—Appeal of Hotel Bond 
Co., 93 A. 245, 89 Conn. 143. 


Idaho.—Wilson y. Standard Oil Co., 
273 P.. 758, 47, Idaho 208. 


Ind.—Inland Steel Co. v. Pigo, 182 
N.E. 279, 94 Ind.App. 659; John: C. 
Groub Co.°v. Brock, 180 N.E. 923, 94 
Ind.App. 346; Raggi v.. H. G. Christ- 
man Co., 151 N.E. 833, 92. Ind.App. 
337; Evans v. Watt, 168 N.E. 38, 90 
Ind.App. 37; United Paperboard Co. 
v. Lewis, 117 N.E. 276, 65 Ind.App. 
356; In re Stone, 117 N.H. 669, 66 
Ind.App. 38. 


Mass.—Johnson’s Case, 136 N.E. 
563, 242 Mass. 489; In re Levangie, 
117 N.E. 200, 228 Mass. 213. 


Mich.—Bankers’ Trust Co. v. Tatti, 
242 N.W. 777, 258 Mich. 357. 


Mo.—Oren v. Swift & Co., 
(2d) 59, 330 Mo. 869. 


Okl.—Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 
P. 470, 94 Okl. 187. R 


Or.—Roles Shingle Co. v. Berger- 
son, 19 P.(2d) 94, 142 Or. 131. 


Pa.—Johnston v. Payne-Yost. Const. 
Co., 141 A. 481, 292 Pa. 509. 


Tex.—Poe v, Continental Oil & Cot- 
ton Co., (Commn.App.) 231 S.W. 717 
[rev (Civ.App.) 211 S.W. 488]; Texas 
Employers’ Ins. Ass’n vy. Sewell, (Civ. 
App.) 22 S.W.(2d) 262; Texas Insur- 
ance Ass’n v. Knouff, ‘(Civ.App.) 297 
S.Ww. 799 [rev on other grounds 
(Commn.App.) 7 S.W.(2d) 68]; Tex- 
as Employers’ Ins. Ass’n vy. Shilling, 
(Civ.App.) 259 S.W. 236. 


, 


51 S.W. 


® 


W. 593, 171 Wis. 366. 


But see Bethlehem Shipbuilding 
Corp. v. Mullen, 119 A. 314, 316, 32 
Del. 55 (‘‘The effect of the law is to 
establish the Industrial Accident 
Board as a court to hear and deter- 
mine a certain class of cases over 
which it is given jurisdiction’); Ca- 
nadian Pacific Ry. Co. v. Workmen’s 
Compensation Board, 27 B.C. 194, 204 
(“It is a new Court in substitution, 
to the extent of its jurisdiction, of the 
ordinary Courts, with powers in part 
judicial and in part ministerial’’). 


47. Gravitt v. Georgia Casualty 
Co... 123; S.Bn 89%; 158 Ga.-6135) U.S: 
Casualty Co. v. Smith, 157 S.E. Bian 
42 Ga.App. 774; Conners’ Case, 115 A. 
520, 121 Me. 37; In re Levangie, 117 
N.E. 200, 228 Mass. 218. 


48.. Gravitt v. Georgia Casualty 
Coj L238 E897 158 Galt6137 UL S: 
Casualty Co.'v. Smith, 1157'S. E> 351; 
42 Ga.App. 774; Conners’ Case, 115 
A. 520, 121 Me. 37; In re Levangie, 
117 N.E. 200, 228 Mass. 213. 


49. In re Burk, 118 N.E. 540, 66 
Ind.App. 435. 


50. In re Burk, supra; Tignor v. 
Allen & Garcia Co., 161 A. 489, 106 
Pa.Super. 49; Higgins v. Common- 
wealth Coal & Coke Co., 161 A. 745, 
106 Pa.Super. 1, 


51. Tignor v. Allen & Garcia Co., 
161 A. 489, 106 Pa.Super. 49. 


52. Carroll v. Knickerbocker Ice 
Co., 113 N.B. 507, 218 N.Y. 435, Ann. 
Cas.1918B 540. 


53. Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 
P. 470, 94 Ok. 187. 

54. Scruggs Bros. & Bill Garage 
v. State Industrial Commission, su- 
pra. 


55. .Sims. -v. Moeur, (Ariz.):°19°P. 


56. Sims v. Moeur, supra. 


57. Scruggs Bros. & Bill Garage v. 
State Industrial Commission, 221 P. 
470, 94 Okl. 187. 


58. Scruggs Bros. & Bill Garage 
v. State Industrial bak al su- 
pra. 


59. State ex rel. Goldman vy. Mis- 
souri Workmen’s Compensation Com- 
pussion, 27 S.W.(2d) 1026, 325 Me 

oO. 


60. State ex rel. Goldman v. Mis- 
souri Workmen’s Compensation Com- 
mission, supra, 


61. wine v. Moeur, 
(2d) 6 


62. pe vy. Moeur, supra. 
63. Sims v. Moeur, supra. 


64, sterte v. Frazier, 182 N.W. 545, 
47 N.D. 314. 


-65. Sims v. Moeur, (Ariz.) 19 RP 
(2d) 679. 


[a] Thus industrial commission- 
ers, spending money from the state 
compensation fund to prosecute an 
action to prohibit the placing of an 
initiated measure to repeal the work- 
men’s compensation law on the ballot 
and conduct a campaign to defeat it, 
were guilty of inefficiency and mal- 
feasance justifying their removal. 
Sims v. Moeur, (Ariz.) 19 P.(2d) 679. 


66. Sims v. Moeur, (Ariz.) 19 P. 
(2d) 679. 


67. Bergerson vy. State Industrial 
eet ont Commission, 253 P. 1052, 121 
r 


68. Louisville Gas & Electric Co. 
Meine = oe 31 S.W.(2d) 915, 235 Ky. 


69. Louisville Gas & Electric Co. 
v. Duncan, supra. s 


(Ariz.)19 *P: 
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body, nor its members as public officers, in deter- 


mining their personal liability for debts contracted 
in the name of the commission.7° 


[§ 661] E. Employees and Agents. A claims ad- 
juster appointed by the board in the discharge of 
his duties is under the control and direction of the 
board;7* he is just as much its agent and repre- 
sentative as is its clerk or secretary’? and what he 
does in the course of his employment is just as much 
the act of the commission as though directly per- 
formed by the commission itself.7% A claims exam- 
iner has no power to make a compensation award.74 


[§ 662] F. Jurisdiction?>—1. In General. A com- 
pensation board under the statutes is as a rule a 
special™ and limited?’ tribunal, clothed with full 
authority to hear and determine all matters relating 
to the enforcement of the workmen’s compensa- 
tion act,7§ and its jurisdiction in this respect is 
original and primary;*® but it is fundamental 
that the board has jurisdiction only over those busi- 
ness enterprises and industries specified and enu- 
merated in the act®® and before it is vested with 
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prise or industry is included.*! It has jurisdiction 
over the persons and subject matter involved in its 
investigation.’ Assuming or refusing jurisdiction 
to hear and determine a presented controversy is not 
a matter of discretion of the board.8? The fact that 
a supplemental act makes no provision for the ju- 
risdiction of the board is immaterial if provision 
therefor is contained in the original act.*4 


[§ 663] 2. Exclusiveness. In all cases cognizable 
by the board the jurisdiction is exclusive,?® and no 
other tribunal can exercise.original jurisdiction for 
the enforcement of the terms and provisions of 
the act.86 


[§ 664] 3. Presumption. As the hoard is a special 
or limited tribunal,*? there is no_ presumption in 
favor of its jurisdiction;®*® the facts upon which 
the jurisdiction is founded must appear in the ree- 
ord! 


[§ 665] 4. Acts of Parties Conferring Jurisdic- 
tion; Consent, Waiver, or Estoppel.2° In accord- 
ance with the rule relating to courts of limited 
powers,°+ the board cannot acquire jurisdiction as 


jurisdiction it must determine whether such enter, 


70. Wilkinson v. Mercer, 146 N.W. 
362, 125 Minn. 201. 


[a] The Minnesota employees com- 
pensation commission created by L. 
(1909) c 286, was not a governmental 
agency of the state, nor were its 
members public officers, so that they 
were relieved from personal liability 
for debts contracted in the name of 
the commission beyond the amount 
of its appropriation with a creditor 
having no knowledge of the defi- 
ciency. If the members contracted 
debts in behalf of the commission in 
excess of their appropriation with- 
out disclosing its condition they are 
personally liable; but if they disclos- 
ed the condition of the appropriation 
so that plaintiffs who contracted to do 
work for them knew that the fund 
would be insufficient to pay for the 
work for which they contracted, and 
they dealt with them as a commis- 
sion, without stipulating for .person- 
al liability, they cannot recover from 
them personally. Wilkinson v. Mer- 
cer, 146 N.W. 362, 125 Minn. 201 (hold- 
ing that with the ground of liability 
as stated there was no variance be- 
tween the complaint alleging a con- 
tract with defendants and proof that 
defendants did not disclose the con- 
dition of the fund; nor did the fact 
that plaintiffs obtained knowledge of 
the condition of the fund, after the 
performance of a substantial portion 
of the work, prevent a recovery). 


71. Utah Delaware Mining Co. v. 
Industrial Commission, 289 P. 94, 76 
Utah 187. 

72. Utah Delaware Mining Co. v. 
Industrial Commission, supra. 


73. Utah Delaware Mining Co. v. 
Industrial Commission, supra. 


74. Lumber Mut. Casualty Ins. Co. 
of New York v. Locke, 60 F.(2d) 35. 


75. Proceedings: 
For approval of agreements see infra 
§ 696. 


For lump sum or commutation see 
supra § 609. 
To secure compensation see infra §§ 
714-1350. 
76. Todd v. 


Southern Casualty 


Co., (Tex.Civ.App.) 18 S.W.(2d) 695 
[aff (Commn.App.) 29 S.W.(2d) 973]; 
Industrial Commission of Utah y. Ev- 
ans, 174 P. 825, 52 Utah 394. 


77. O'Mara v. Andrews, 293 P. 257, 
146 Okl. 57, 72 A.L.R. 1007; Wilson 
Drilling Co. v. Beyer, 280 P. 846, 138 


Okl. 248; Industrial Commission of 
een v. Evans, 174 P. 825, 52 Utah 


78. Todd v. Southern Casualty Co., 
(Tex.Civ.App.) 18 S.W.(2d) 695 [aff 
(Commn.App.) 29 S.W.(2d) 973]; 
Security Union Casualty Co. v. Peer 
Oil Corp., (Tex.Civ.App.) 1 S.W.(2d) 
1109; Texas Employers’ Ins. Ass’n, 
eer he (Tex.Civ.App.) 271 S.W. 


79. Security Union Casualty Co. 
v. Peer Oil Corporation, (Tex.Civ. 
App.) 1 S.W.(2d) 1109; Texas Em- 
ployers’ Ins. Ass’n y. Knouff, (Tex. 
Civ.App.) 271 S.W. 633. 


80. Frates v. State Industrial 
peer ae aaa 22 P.(2d) 905, 164 Okl. 


81. Frates v. State Industrial 
Commission, supra. 
[a] Such issue may be determined 


either by proof, stipulation, or admis- 
sion of the employer. Frates v. State 
Industrial Commission, 22 P.(2d) 905, 


164 OKI. 60. 
82. Keller’ v. 


Texas Employers’ 


Ins. Ass’n, (Tex.Civ.App.) 279 S.W. 
ipa leie 
83. Carter v. Industrial Commis- 


sion, 290 P. 776, 76 Utah 520. 


84 A. Fishman Hat Co. vy. Rosen, 
146 A. 912, 106 N.J.Law 567 [aff 142 
A. 559, 6 N.J.Misc. 667]. 


85. Moore v. Louisville Hydro- 
Electric Co., 10 S.W.(2d) 466, 226 Ky. 
20; Kemper v. Gluck, 39 S.W.(2d) 
330, 327 Mo. 733 [aff (App.) 21 S.W. 
(2d) 922, and cert den 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 551]; Aris v. Toron- 
to, Hamilton & Buffalo R. Co., (Ont.) 
[1933] 1 Dom.L.R. 634. 


86. Todd v, Southern Casualty Co., 
(Tex.Civ.App.) 18 S.W.(2d) 695 [aff 
(Commn.App.) 29 S.W.(2d) 973]. 


to subject matter by waiver,®? agreement,®? con- 


Compare Brooklyn Children’s Aid 
Soc. v. Industrial Board of Depart- 
ment of Labor of State of New York, 
240 N.Y.S. 70, 136 Misec.Rep. 379 [aff 
246 N.Y.S. 907, 231 App.Div. 845, aff 
177 N.E. 178, 256 N.Y. 651] (holding 
that a statute respecting summary 
appeals to Appellate Division involv- 
ing compensation awards held not to 
affect right to sue in any branch of 
Supreme Court respecting broader 
questions). ~ 


87. See supra § 654. 


88. Tazewell Coal Co. vy. Industrial 
Commission, 123 N.E. 28, 287 Ill. 465; 
Cheesman v. Cheesman, 196 N.Y.S. 
820, 203 App.Div. 533 [rev on other 
grounds 139 N.E. 775, 236 N.Y. 471; 
Federal Surety Co. v. Jetton, (Tex. 
Civ.App.) 29 §.W.(2d) 534 [mod 
(Commn.App.) 44 S.W.(2d) 923]. 


89. Tazewell Coal Co. v. Industrial 
Commission, 123 N.E. 28, 287 Ill. 465. 


90. Contract as diminishing or de- 
ee authority of board see infra 


91. See Courts §§ 101-105, 164. 


92. Conn.—Jester v. Thompson, 
121 A. 470, 99 Conn. 236. 


Idaho.—Kindall v. McBirney, 11 P. 
(2d) 370, 52 Idaho 65. 


Mass.—In re Levangie, 
200, 228 Mass. 213. 


Okl.—Hardy Sanitarium vy. De Hart, 
22 P.(2d) 379, 164 Okl. 29. 


Wis.—Waldum v, Lake Superior 
Terminal & Transfer Ry. Co., 170 N. 
Wianit2o, Loo) Wis. 137. 


93. Cal—dZurich Gen. Ace. & L. 
Ins. Co. v. Industrial Accident Com- 
mission, 218 P. 5638, 191 Cal. 770; Em- 
ployers’ Liability Assurance Corp. v. 
Industrial Accident Commission, 203 
P. 95, 187 Cal. 615; New Amsterdam 
Casualty Co. v. Industrial Accident 
Commission of Staté of California, 
225 P. 459, 66 Cal.App. 86. 


Conn.—Jester v. Thompson, 121 A. 
470, 99 Conn. 236. 


Mass.—In re _ Levangie, 
200, 228 Mass. 213. 


N.Y.—Hassen v. Elm Coal Co., 172 


LL NE: 


117 _ N.E. 
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§§ 665-668] 


duct,°* or estoppel.®5 


[§ 666] 5. Scope and Extent. The jurisdiction of 
the board is confined by the act and limited by its 
Acts of the board in excess of its 
jurisdiction are subject to review by the courts.°7 


[§ 667] 6. Objections. Lack of jurisdiction in the 
board may be asserted at any time.°§ 


provisions. °° 


[§ 668] G. Powers and Duties.°® 


that a compensation board having been created with 
broad powers and great responsibility,t has a large 
diseretion in the performance of its duties over 
Nevertheless, the 
powers of the board or commission are derived ex- 
elusively from the statute’ and it is a tribunal of 


which the court has no power.? 
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and authority as are conferred upon it by express 


law® or such as arise therefrom by necessary impli- 
cation to carry out the full and complete exercise 
of the powers granted,® and its authority and the 
statutory limitation upon the exercise of it cannot 
be diminished or destroyed by express contract.? 
The primary duty of the commission is to admin- 
ister the act® and to effectuate its purposes.® 


Un- 


der the statutes ordinarily the board is authorized 


It has been said 


limited authority* and possesses only such powers 


N.Y.S. 430, 184 App.Div. 715. 


Okl.—Hardy Sanitarium vy. De 
Hart, 22 P.(2d) 379, 164 Okl. 29; Shee- 
han Pipe Line Const. Co. v. State In- 


dustrial Commission, 3 P.(2d) 199, 
E52 ‘Ok. 272. 
Wis.—Waldum vy. Lake Superior 


Terminal & Transfer Ry. Co., 170 N. 
W. 729, 169 Wis. 137. 


94. Jester v. Thompson, 121 A. 
470, 99 Conn. 236; Kindall v. McBirn- 
ey, 11 P.(2d) 370, 52 Idaho 65; Hardy 
Sanitarium v. De Martaceane. (2a) 379, 
164 Okl. 29. 


95. Zurich Gen. Acc. & L. Ins. Co. 
v. Industrial Accident Commission, 
218 P. 563, 191 Cal. 770; Employers’ 
Liability Assurance Corp. v. Indus- 
trial Accident Commission, 2037 'P. 
95, 187 Cal. 615; Kindall v. McBirn- 
ey, 11 P. (2d) 370, 52 Idaho 65; Doey 
v. Clarence P. Howland Co., 120 N. 
E. 53, 224 N.Y. 30; Hassen v. Elm 
Coal Co., 172 N.Y.S.. 430, 184 App.Div. 
715; Southern Surety Co. v. Inabnit, 
24 S.W.(2d) 375, 119 Tex. 67. 


96. Jester v. Thompson, 121 A. 
470, 99 Conn. 236; Morris v. Central 
West Casualty Co., 183 N.E. 595, $51 
Ill. 40 [rev 265 Ill.App. 205]; Ash- 
jand Iron & Mining Co. v. McDaniel’s 
Dependents, 258 S.W. 943, 202 Ky. 19; 
Allied Mutuals Liability Ins. Co., 235 
N.Y.S. 541, 184 Misc. 504. 


97. Rex v. McDougall Construc- 
4 ore eon Ltd., (Alta.) [1930] 1 Dom.L. 
R. 


eee in general see infra § 1121. 


98. Union Indemnity Co. v. Saling, 
(Okl.) 26 P.(2d) 217; Tulsa Terminal 
Storage & Transfer Co. vy. Thomas, 18 
P.(2d) 891, 162 Okl. 5. 


99. Jurisdiction in proceedings to 
secure compensation see infra § 720. 


1. Blankenship v. Industrial Com- 
mission of Arizona, 267 P. 203, 34 
Ariz. 


2. Blankenship v. Industrial Com- 
mission of Arizona, supra. 


3. Edwin Bell Co. v. Rogers, 138 A. 
903, 33 Del. 445; Wardwell’s Case, 116 
A. 447, 121 Me. 216; Kelley v. Minne- 
apolis, St. P. & S. S. M. Ry. Co., 240 
N.W. 141, 206 Wis. 568. 


4 U.S. Fidelity & Guaranty Co. 
v. Superior Court of City and County 
of San Francisco, 6 P.(2d) 243, 214 
Cal. 468; Pacific Employers’ Ins. Co. 
¥. rench, 298 Poe2331e212) Cal-—i39; 
University of Utah v. Industrial Com- 
Steen of Utah, 229 P. 1103, 64 Utah 

3. 


5. Ariz.—Sims v. Moeur, 19 P.(2d) 


679. he 


Cal.—vU. S. Fidelity & Guaranty Co. 
v. Superior Court of City and County 
of San Francisco, 6 P.(2d) 243, 214 
Cal. 468; Pacific Employers’ Ins. Co. 
Vv. French, 298 PB. 23, 212 Cal 139. 


Ga.—Gravitt v. Georgia Casualty 
Co., 123 S.E. 897, 158: Ga. 613; U.S. 
Casualty Con. Smith, 157 S.E. 351, 
42 Ga.App. 774. 


Ind.—Pierce y. Ellis, 176 N.E. 31, 
92 Ind.App. 445; In re Moore, 138 N. 
B83, 19 Ind Appr 4.05 Darsel am, 
Thearle Duffield Fire Works Display 
@o:;5 138) Nik. 525, Tiaiind App. 3857; 
4£tna Life Ins. Co. v. Shiveley, 121 N. 
E. 50, 75 Ind.App. 620. 


Iowa.—Comingore v. Shenandoah 
Artificial Ice, Power, Heat & Light 
Co., 226 N.W. 124, 208 Iowa 430. 


Me.—Wardwell’s Case, 116 A. 447, 
121 Me. 216; Conners’ Case, 115 A. 
520, 121 Me. 37. 


Mass.—Perkins’ Case, 180 N.E. 142, 
278 Mass. 294. 


Mich.—Carvalho vy. Cass Putnam 
Hotel Co., 215 N.W. 21, 239 Mich. 508. 


Mont.—Davis v. Industrial Accident 
Board, 15 P.(2d) 919, 92 Mont. 503. 


N.J.—Boyko v. Federated Metals 
Corporation, 164 A. 462, 11 N.J.Misc. 
82 [aff 168 A. 672, 11 N.J.Misc. 807]. 


Okl.—Union Indemnity Co. vy. Sal- 
ing, 26 P.(2d) 217. 


Tex.—Southern Surety Co. v. Inab- 
nit, 24 S.W.(2d) 375, 119 Tex. 67. 


Utah.—Parker v. Industrial Com- 
mission of Utah, 241 P. 262, 66 Utah 
256; University of Utah vy. Industrial 
Commission of Utah, 229 P. 1103, 64 
Utah 273. 


Vt.—Bosquet v. Howe Scale Co., 120 
Ase eT Ts 916) OVE. M2645 


Wis.—Kelley v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 240 N.W. 141, 206 
Wis. 568; Brunette v. Brunette, 177 
N.W. 5938, 171 Wis. 366. 


say Ariz.—Sims v. Moeur, 19 P.(2d) 


Ga.—Gravitt v. Georgia Casualty 
Col, 123"S.9 897, 158)-Ga.' 613; -U.S. 
Casualty Co. v. ‘Smith, VDT S.E. S51; 
42 Ga.App. 774. 


Ind.—In re Moore, 138 N.E. 783, 79 
Ind.App. 470; Avtna Life Ins. Co. v. 
Shiveley, 121 N.E. 50, 75 Ind.App. 624. 


Iowa.—Comingore vy. Shenandoah 
Artificial Ice, Power, Heat & Light 
Co., 226 N.W. 124, 208 Iowa 430. 


Me.—-Conners’ Case, 115 A. 520, 121 
Me. 37. 


Mass.—Perkins’ Case, 180 N.E. 142, 


to make rules for carrying out and enforcing the 
provisions of the act,!° to make such orders as in its 
judgment may meet the ends of justice;1+ to hear 
and determine controversies between employer and 
employee,? as for example, as to the existence of 
the relation of employer and employee;?? 
require injured claimants to submit themselves be- 


and to 


278 Mass. 294. 


Mich.—Carvalho vy. Cass Putnam 
Hotel Co., 215 N.W. 21, 239 Mich. 508. 


Mont.—Davis v. Industrial Accident 
Board, 15 P.(2d) 919, 92 Mont. 503. 


Okl.—Union Indemnity Co. v. Sal- 
ing, 26 P.(2d) 217. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Teel, (Civ.App.) 40 S.W.(2d) 201. 


Utah.—Parker y. Industrial Com- 
mission of Utah, 241 P. 362, 66 Utah 
256; University of Utah v. Indus- 
trial Commission of Utah, 229 P. 1103, 
64 Utah 273; Utah Copper Co. v. In- 
dustrial Commission of Utah, 193. BP. 
24, 26, 57 Utah 118, 138 A.L.R. 1867. 


Vt.—Bosquet v. Howe Scale Co., 
120 A. 171, 96 Vt. 364. 


‘Tt is doubtless true that courts 
cannot, by construction, legislate and 
give to the commission powers not 
granted by the act, but it is equally 
well settled that the grant of a spe- 
cific power in furtherance of the pur- 
pose of the Legislature, such purpose 
being apparent from the entire act, 
will authorize the use and exercise 
of such incidental powers as are nec- 
essary to accomplish the object 
Sought by the legislation.” Utah Cop- 
per Co. v. Industrial Commission of 
Utah, supra. 


[a] Thus a law requiring papers 
to be filed with the industrial accident 
board by implication imposed upon 
the board the duty of indorsing upon 
papers the date of filing. Texas Em- 


ployers’ Ins. Ass’n v. Teel, (Tex.Civ. 
App.) 40 S.W.(2d) 201. 
In re Levangie, 117 N.E. 200, 


Ts 
228 Mass. 213. 


Acts of parties as Nika sas) juris. 
diction see infra § 72 


8. Butterfield v. State Industrial 
Accident Commission, 223 P. 941, 226 
P. 216,.111, Or. 149; Attna Life ins. 
Co. v. Industrial Commission of Utah, 
274 P. 189, 73 Utah 366; Pruno v. In- 
dustrial Commission of Wisconsin, 
aoe N.W. 330, 204 N.W. 576, 187 Wis. 


9. Broadway & Fourth Ave. Real- 
ty Co. v. Metcalfe, 20 S.W.(2d) 988, 
230 Ky. 800. 


10. See infra § 669. 
11. See infra § 669. 


12. State v. Missouri Workmen’s 
Compensation Commission, 8 S.W.(2d) 
897, 320 Mo. 893; Pfitzinger to Use of 
Stotseky vy. Shell Pipe Line ore 46 
S.W.(2d) 955, 226 Mo.App. 861. 


13. Maryland Casualty Co. v. In- 
dustrial Commission, 221 N.W. 747, 
223 N.W. 444, 198 Wis. 202. 
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fore it,** or to someone acting under its authority!® 
for examination. Boards are also commonly given 
power to summon witnesses,'® administer oaths,17 
take testimony,?§ hold hearings,1® examine and 
weigh evidence,?° make rulings of law,?! ascertain 
and determine certain questions of fact and apply 
the terms and provisions of the act thereto,?2 and 
render decisions enforceable by proper proceedings 
in court.2 However under the view that the board 
is not a court, it has been held without power to 
render an enforceable judgment2* or to enforce its 
own orders.?®° By other decisions it has been held 
that a particular board had no power to expound 
authoritatively any principle of law or equity.?¢ 
That it was without equity powers,?7 that it was 
without power to reform written instruments prop- 
erly before it for consideration;? or to modify or 
cancel such instruments,?® or to certify or send 
proceedings brought before it to any court or other 


tribunal,®° or to determine the constitutionality of | 


a statute.** | Where the granted powers are discre- 
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tionary, the provision of the act requiring a liberal 
construction applies with full force.*? In some 
jurisdictions the commission is given powers exer- 
cised by a corporation.** In the notes may be found 
other instances where particular acts have been 
held within®+ or not within®® the power of a par- 
ticular board. An appropriation to an industrial 
board for an attorney is invalid where the attor- 
ney-general is the chief law officer of the state, 
and the only officer empowered to represent the 
people in any suit or proceeding in which the state 
is the real party in interest, except where the con- 
stitution or a constitutional statute may provide 
otherwise.** The duty to furnish blank forms im- 
posed on the board by statute does not require the 
board to mail or transport such forms.37 

[§ 669] H. Rules and Orders—1l. In General. 
The board is authorized to make such orders as in 
its judgment may meet the ends of justice,?® and to 


14. Texas Employers’ Ins. Ass’n v. 

eas (Tex.Commn.App.) 222 S.W. 
59. 

15. Texas Employers’ Ins. Ass’n v. 


Roach, supra. 
16. See infra § 973. 


17. Nega vy. Chicago Railways Co., 
148 N.E. 250, 317 Ill. 482; Texas Em- 
ployers’ Ins. Ass’n v. Roach, (Tex. 
Commn.App.) 222 S.W. 159. 


18. Nega v. Chicago Railways Co., 
148 N.E. 250, 317 Ill. 482. 


19. Nega v. Chicago Railways Co., 
supra. 


20. Nega vy. Chicago Railways Co., 
supra. 


21. Nega v. Chicago Railways Co., 
supra. 
22. I1l.—Nega vy. Chicago Railways 


Co., supra. 


Ind.—In re Stone, 117 N.E. 669, 66 
Ind.App. 38. ; 


Ky.—Broadway & Fourth Ave. 
Realty Co. v. Metcalfe, 20 S.W.(2d) 
988, 230 Ky. 800. 


Mo.—Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869. 


Wis.—Employers’ Mut. Liability 
Ins. Co. v. McCormick, 217 N.W. 738, 
195 Wis. 410. 


23. Nega v. Chicago Railways Co., 
148 N.E. 250, 317 Ill. 482. 


24. Oren v. Swift & Co., 51 S.W. 
(2a) 59, 330 Mo. 869; Dosen vy. East 
Butte Copper Mining Co., 254 P. 880, 
78 Mont. 579. 


25. Johnson’s Case, 186 N.E. 563, 
242 Mass. 489. 


26. Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869. 


27. Sullivan y. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543; 
Allied Mutuals Liability Ins. Co. v. 
Interstate Cork Co., 235 N.Y.S.: 541, 
124 Misc. 504. But see Barone vy. 
Autna, Life Ins: :Co., 256; N.¥.S.)221, 
235 App.Div. 759 [aff 183 N.E. 900, 260 
N.Y. 410] (the industrial board’ has 
jurisdiction to determine all equitable 


questions involved in a proceeding 
before it). 
28. Allied Mutuals Liability Ins. 


Co. v. Interstate Cork Co., 235 N-Y.S. 


541, 134 Misc. 504; Kelley v. Minne- 
apolis, St. P. & S. M. R. Co., 240 N.W. 
141, 206 Wis. 568° ~S~ 


29. Allied Mutuals Liability Ins. 
Co. v. Interstate Cork Co., 235 N.Y.S. 
541, 184 Mise. 504; Kelley v. Minne- 
apolis, St. P. & S. M. Ry. Co., 240 N. 
W. 141, 206 Wis. 568. 


30. Brunette v. Brunette, 177 N.W. 
593, 171 Wis. 366. 


31. Evans v. Watt, 168 N.E. 38, 90 
Ind.App. 37. 


$2. Wardwell’s Case, 116 A. 447, 
121 Me. 216. 


33. Butterfield v. State Industrial 
Accident Commission, 223 P. 941, 226 
P. 216, 111 Or. 149. 


34. [a] Held within power of 
board.—(1) Industrial commissioner 
may bring and prosecute action 
against the secretary of state to test 
the legality and sufficiency of an initi- 
ated measure to repeal the workmen’s 
compensation law and ask a restrain- 
ing order pending determination of the 
issue, but at his own expense. Sims 
v. Moeur, (Ariz.) 19 P.(2d) 679. (2) 
The industrial commission may ap- 
point and fix compensation for only 
employees aiding in the administra- 
tion of the state compensation fund. 
Sims y. Moeur, supra. 


35. [a] Held not within power of 
board.—(1) Industrial commissioners 
were held not justified in spending 
money from the state compensation 
fund to prosecute an action to pro- 
hibit the placing of an initiated meas- 
ure on the ballot because it proposed 
to abolish their offices and the work- 
men’s compensation law. Sims v. 
Moeur, (Ariz.) 19 P.(2d) 679. (2) In- 
dustrial commission cannot use the 
state compensation fund for purposes 
not expressed or necessarily implied 
in the act creating it. Sims v. Moeur, 
supra. (3) Statutory provision as to 
the industrial commission’s authority 
over the state compensation fund was 
held to be a limitation of the commis- 
sioners’ power and expenditures to 
the administration of the fund for 
purposes thereof, not an authorization 
to use it to pay lawyers prosecuting 
an action to prohibit the placing of 
an initiated measure to repeal the 
workmen’s compensation law on bal- 
lot and conduct a political campaign 
against such measure. Sims v. Moeur, 


supra. (4) A statutory provision, au- 
thorizing the industrial commission 
to publish information relating to em- 
ployees and employers, does not justi- 
fy the members’ participation in a 
campaign against an initiated meas- 
ure to repeal the workmen’s compen- 
sation law. Sims v. Moeur, supra. 
(5) The industrial commission’s ex- 
penditure of money from the state 
compensation fund to pay persons em- 
ployed to assist in defeating an ini- 
tiated measure to repeal the work- 
men’s compensation law, without the 
governor’s approval of compensation, 
was held unlawful. Sims v. Moeur, 
Supra (facts not showing governor’s 
appreval). (6) A state compensation 
fund is “public money” with relation 
to the industrial commission, which 
can expend it only for purposes of its 
creation in the manner and on the 
terms prescribed by law, although 
individual employers request other 
expenditures. Sims v. Moeur, supra. 
(7) Commissioner had no jurisdiction 
to determine liability as between in- 
surers for payments made by employ- 
er of injured employee. Witchekow- 
Sa v. Falls Co., 186 A. 565, 105 Conn. 


_[b] In British Columbia the exer- 
cise of its power to lévy rates relates 
to the civil rights and cannot be 
called to taxation to raise revenue for 
provincial purposes under the British 
North America Act. Canadian Pacific 
Ry. Co. v. Workmen’s Compensation 
Board, 27 B.C. 194. 


36. Fergus v. Russel, 110 N.E. 130, 
270 Ill. 804, Ann.Cas.1916B 1120. 


37. Wright v. Weil Bros. & Co., 130 
N.E. 878, 75 Ind.App. 497. 


[a] Thus Workmen’s Compensa- 
tion Act § 56, providing that the in- 
dustrial board shall prepare and cause 
to be printed and on request furnish 
free of charge to any employer or 
employee such blank forms as it shall 
deem requisite to promote efficient 
administration of the act, does not 
impose on the industrial board the 
duty of mailing or transporting the 
forms which it is required to prepare 
and cause to be printed, ‘furnish” 
meaning to supply or provide. 
Wright v. Weil Bros. & Co., 130 N.B. 
878, 75 Ind.App. 497. 


38. Wilkerson v. Devonian Oil Co., 
275 P. 1058, 136 Okl. 18. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 669-671] 
promulgate reasonable rules?® of procedure*® rela- 
tive to the exercise of its powers and authority for 
the protection of those who are injured,*! and also 
to protect the rights of the employer*? and of the 
insurance carrier,** and to safeguard the state in- 
surance fund.4¢ The rules, however, must be rea- 
sonable,#® and must not be’ inconsistent with the 
workmen’s compensation act*® or with other laws of 
the state.4#7 Moreover, the power conferred is not 
general in its scope*® but is limited to the making 
of rules for the performance of the duties imposed 
upon the commission by law.*® The board is not 
authorized to adopt rules which will limit the right 
to recovery for injuries as a result of and growing 
out of the scope of the employment of claimant®? 
nor may it by rule create a liability on the part of 
the insurer where none is created by law.5! Rules 
made by the board in compliance with the act, and 
not in conflict with organic laws, when proper and 
reasonable, have the force and effect of law.°? Ina 
proper case a rule made by the board may be relaxed 
by the board.®? A statute providing that general 
orders shall take effect within thirty days after their 
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publication has been held to mean that such orders 
do not become effective until thirty days after their 
publication.® Where the statute provides that the 
commission shall have power to prescribe hours of 
labor, and make orders for the protection of the 
safety of employees, such orders may become law- 
ful requirements under certain conditions.°> Where 
a board or commission is empowered to make rules 
governing the administration of the act, in the ab- 
sence of the promulgation of formal rules, the prac- 
tice of the commission would have the same effect.°® 


[§ 670] 2. Notice and Publication. A litigant be- 
fore the board is bound to take notice of rules and 
regulations of the board.5? The entering of writ- 
ten rules in the minutes book is a publication of 
them, where it is not required by law that they should 
be posted, or published in the public press.°® 


[§ 671] 3. Construction. The rules of the board 
should be construed as being harmonious with law, 
if that can reasonably be done.5® A rule adopted 
by the board after the injury is inapplicable 
thereto.®°® 


39. Del—Bethlehem Shipbuilding 
aa eal v. Mullen, 119 A. 314, 32 
el. 55. j 


Ill. Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Commis- 
sion, 156 N.E. 307, 825 Ill. 452. 


Me.—McKenna’s Case, 103 A. 69, 117 
Me. 179. 


Ohio.—W. S. Tyler Co. v. Rebic, 161 
N.E. 356, 27 Ohio App. 314 [aff 161 N. 
E. 790, 118 Ohio St. 522]. 


Utah.—Varoukas v. Industrial Com- 
ieieelon of Utah, 191 P. 1091, 56 Utah 


40. Bethlehem Shipbuilding Corpo- 
ration v. Mullen, 119 A. 314, 32 Del. 
55; Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, 156 N.E. 307, 325 Ill. 452; Texas 
Employers’ Ins. Ass’n v. Roach, (Tex. 
Commn.App.) 222 S.W. 159. 


[a] Thus, under the express pro- 
visions of the Workmen’s Compensa- 
tion Law of 1917 (Rev. Code [1915] 
§ 3193w, as amended by 29 Del. L. 
c. 233), the industrial accident board 
had full power and authority to adopt 
proper rules regulating matters of 
procedure before it, including rules 
requiring written notice and a state- 
ment giving necessary information 
upon a prescribed form. Bethlehem 
Shipbuilding Corporation v. Mullen, 
119 A. 314, 32 Del. 55. 


41. Varoukas ‘vy. Industrial Com- 
pa ecien of Utah, 191 P. 1091, 56 Utah 


42. Varoukas v. Industrial Com- 
mission of Utah, supra. 


43. Varoukas v. Industrial Com- 
mission of Utah, supra. 


44. Varoukas y. Industrial Com- 
mission of Utah, supra. 


45. Varoukas v. Industrial Com- 
mission of Utah, supra. 


[a] Thus Industrial Commission 
Rules, rule No. 19, requiring injured 
employee to procure the commission’s 
consent to leaving the locality of em- 
ployment, and providing for forfei- 
ture of full compensation accruing 
after the employee has left locality 
without such consent, without any 
hearing and regardless of whether ab- 
sence in any way affected his disabili- 
ty, is unreasonable, the commission 
having no right to forfeit any part of 
the compensation allowed by the 

, 


* 


workmen’s compensation act, except 
after notice and hearing and for good 
cause. 
oes one of Utah, 191 P. 1091, 56 Utah 


[b] Effect of unreasonableness.— 
Supreme Court, under Gen. Code, § 
871—388, has jurisdiction, on applica- 
tion of employer or other person in 
interest, to set aside, vacate, or amend 
general order of Industrial Commis- 
sion on ground that order is unrea- 
sonable or unlawful, if it involves vio- 
lation of sections 871—1 to 871—45, 
inclusive. Clemmer & Johnson Co. v. 


Industrial Commission, 147 N.E. 518, |’ 


112 Ohio St. 421. 


46. McKenna’s Case, 103 A. 69, 117 
Me. 179; Perino v. Lackawanna Steel 
Co., 150 N.E. 127, 241. N.Y. 312; Va- 
roukas v. Industrial Commission of 
Utah, 191 P. 1091, 56 Utah 574. 


{a] Thus the. industrial commis- 
sion’s rule, and award based there- 
on, requiring an employer to pay for 
medical services for two weeks after 
an employee’s disability occurs, is in- 
consistent with Rev. St. c. 50 § 10, re- 
quiring payment for medical services 
rendered during the first two weeks 
after injury, where disability did not 
immediately develop. MckKenna’s 
Case, 103 A. 69, 117 Me. 179. 


{b] Collateral attack.—(1) The 
question of validity of an order un- 
der Workmen’s Compensation Act 
(Rem. Code 1915, § 6604—2) as amend- 
ed by Laws 1919, p. 340, § 1, and Laws 
1920—21, p. 719, § 1, by the labor de- 
partment, declaring work to be extra- 
hazardous, may be raised by_the em- 
ployer in a collateral suit by state 
to recover the amount declared to 
be due to the insurance fund. State 
v. Bayles, 209 P. 20, 121 Wash. 215. 
(2) The question whether the labor 
department erroneously declared em- 
ployees of a retail coal yard to be en- 
gaged in an extrahazardous occupa- 
tion, within Workmen’s Compensation 
Act (Rem. Code 1915, § 6604—2), as 
amended by Laws 1919, p. 340, § 1, 
and Laws 1920-21, p. 719, § 1, does 
not go to the validity of the order, 
but only to its correctness, and can 
be reviewed only by appeal from the 
order, and not in a suit by the state 
against the employer for the amount 
declared to be due to the insurance 
fund.:, State v. Bayles, 209 P. 20, 121 
Wash. 215. 


Varoukas v. Industrial Com- | 


47. McKenna’s Case, supra. 


48. Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Commis- 
sion, 156 N.E. 307, 325 Ill. 452. 


49. Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission, supra. 


50. W.S. Tyler Co. v. Rebic¢, 161 N. 
E. 356, 27 Ohio App. 314 [aff 161 N.E. 
790, 118‘Ohio St. 522]. 


51. Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Commis- 
sion, 156 N.E. 307, 325 Ill. 452. 


52. Bethlehem Shipbuilding Cor- 
pesetion v. Mullen, 119 A. 314, 32 Del. 


[a]. Thus, under Rev. Code (1915) 
§ 3193w, as amended by 29 Del. L. c 
2338, authorizing the industrial acci- 
dent board to make its own rules of 
procedure, such rules, when proper 
and reasonable, have the force and ef- 
fect of law, and notice of claim must 
be in writing as provided by such 
rules, although the statute only re- 
quires notice, and does not require it 
to be in writing, Bethlehem Ship- 
building Corporation v. Mullen, 119 A. 
314, 32 Del. 55. 


53. Mead Bros. v. State Industrial 
Commission, 291 P. 571, 144 Okl. 279. 


54. Clemmer & Johnson Co. v. In- 
dustrial Commission, 147 N.E. 518, 112 
Ohio St. °421. 


55. Vayto v. River Terminal & 
Railway Co., 18 Ohio N.P.N.S. 305. 


56. Barrett v. Grays Harbor Com- 
mercial Co., 209 BF. 95. 


57. Bethlehem Shipbuilding Corpo- 
ration v. Mullen, 119 A. 314, 32 Del. 
55; Varoukas v. Industrial Commis- 
sion of Utah, 191 P. 1091, 56 Utah 574. 


58. Bethlehem Shipbuilding Corpo- 
soon v. Mullen, 119 A. 314, 32 Del. 


[a] While it would be better prac- 
tice to print and post rules and fur- 
nish copies to interested persons re- 
questing them, it is not essential to 
the force and validity of such rules 
that this be done. Bethlehem Ship- 
building Corporation v. Mullen, 119 A. 
314, 32 Del. 55. 


59. Hopper v. Sinclair Refining Co., 
(Ind.App.) 187 N.E. 695. 


60... Tesar v. National Ventilating 
Co., 2387 N.Y.S. 488, 227 App.Div. 338. 
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[§ 672] I. Operation and Effect of Rulings.*! 
While the board is not a court,®? and its decisions 
are not judicial acts,°* its decrees are in the nature 
of judgments,°* and while it may not be able to 
enforce its findings and award,*®* such findings and 
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award may have the force and effect of the verdict 
of a jury, and in the same way become the basis 
for a court judgment.*® The board is bound by its 
ruling that the employer was under the act.*? 


XVIII. ASSIGNMENT OR TRANSFER OF RIGHTS 
[By JosrpH W. Rouse] 


[§ 673] Express prohibition is made in some of 
the compensation acts against assignment or trans- 
fer of claims for compensation.*® The purpose of 
such a provision is to secure the application of an 
award to the necessities of the injured employee or 
his dependents as a substitute for wages and a pro- 
tection against want®® and to prevent the dependent 
and disabled from being public charges.7° However, 
such a provision is not to be extended by construc- 
tion beyond the objects sought to be accomplished 
by it.71. It cannot be invoked as an aid in resisting 
payment of an award.’7? Such a provision prevents 
the assignment to a third person so as to give such 
person a right of action against the employer,’*® and 


assignment of all or a portion of the claim to the, 


employer himself for antecedent debts cannot be 
made;** but agreements with, or assignments to, 
the employer for advances pending the settlement of 
the claim for compensation are not prohibited.75 As 
the award is payable only to claimant, a contract 
contemplating payment to any othersis ineffectual.7® 
The prohibition against assignment operates even 
after entry of the award’? and prevents assignment 
of not only the original award made by the commis- 
sion but also of a judgment by a court allowing an 
increased amount,*® but it has been held that a judg- 
ment on an award may be assigned.7® Provisions 
against assignments do not prohibit payment of com- 
pensation to an agent of the beneficiary authorized 


to receive payment. oi 


XIX. WAIVER AND ESTOPPEL AS TO RIGHT TO CLAIM OR TO DENY 
LIABILITY FOR COMPENSATION®: 


[§ 674] A. Estoppel of, or Waiver by, Employee, 
Administrator, or Dependent—1. Express Waiver. 
Under the express provisions of many of the stat- 


61. Award of Si ie hat gen- 
erally see supra § 1073 71. 


62. See supra § 655. 


63. Raffaelle v. Industrial 
mission, 157 N.E. 206, 326 Ill. 166. 

Judicial or administrative nature of 
acts generally see supra § 655. 


64. Texas Employers’ Ins. Ass’n v. 
Shilling, (Tex.Civ.App.) 259 S.W. 236. 


Com- 72. 
89 Cal.App. 35. 


74 Prime v. 


70. Prime v. Dunaway, supra. 


Gregg v. New Careyville Coal 
Co., 31 S.W.(2d) 6938, 161 Tenn. 350. 79. 


Richey v. Ziegler, 264 P. 293, 


73. Prime v. Dunaway, 
(2d) 223, 164 Tenn. 396. 


Dunaway, 


[By Wm. Howarp Bucuanan] 


utes, an agreement by the employee to waive his right 
to compensation is invalid,’* and it would seem that 
such an agreement is also void as against public pol- 


trial Commission, 282 Pp, 879, 52 Nev. 
104 [reh den 296 P. 1112]. 


Richey v. Ziegler, 264 P. 293, 
89 Cal.App. 35. 


80. Bacchaieff v. Department of 
Labor and Industries of Washington, 
252 P. 697, 142 Wash. 160. 


[a] MfTllustration.—(1) The depart- 
ment of labor and industries is au- 


50 S.W. 


supra, 


65. State v. Missouri Workmen’s 
Compensation Commission, 8 S.W. 
(2d) 897, 320 Mo. 893. 


66. State v. Missouri Workmen’s 
Compensation Commission, supra; 
Pfitzinger to Use of Stotscky v. Shell 
Pipe Line Corp., 46 S.W.(2d) 955, 226 
Mo.App. 861. 


67. Hollopeter v. Palm, 291 P. 380, 
294 P. 1056, 134 Or. 546 [appeal dism 
62 S.Ct. 15, 284 U.S. 572, 76 L.Ed. 497]. 


68. See statutory provisions. 


[a] Construction of statute.—The 
provision of a workmen’s compensa- 
tion act that no “claim’”’ for compen- 
shall be assignable “before 
covers both claims and 
awards, the word “claim” being used 
in this broad sense. Where an award 
against an insurer becoming a bank- 
rupt was paid by the state by an ap- 
propriation act, claimant’s assign- 
ment of the award to the state by rea- 
son of the payment to him was con- 
trary to the statute and void, the 
award not being “paid,’’ within the 
meaning of the act, until paid by the 
employer or person against whom it 
was made. Pacific Electric Ry. Co. v. 
Commonwealth Bonding & Casualty 
Ins. Co., 204 P. 262, 55 Cal.App. 704. 


69. Prime v. Dunaway, 50 S.W.(2d) 
223, 164 Tenn. 396. 


sation 
payment,” 


Gregg v. New Careyville Coal Co., 
31 S.W.(2d) 6938, 161 Tenn. 350. 


75. State v. Industrial Commission, 
140 N.E. 621, 108 Ohio St. 139; Gregg 
v. New Careyville Coal Co., 31 S.W. 
(2d) 693, 161 Tenn. 350. 


[a] Rights of assignee.—When an 
assignment by an injured employee 
to his employer executed in good faith 
pending claim for compensation is 
duly forwarded to and received by 
the industrial commission four days 
before the allowance of the claim, 
Such receipt will be held to be notice 
to the commission of the assignment, 
and payment to the injured workman 
thereafter will not prejudice the as- 
signee’s claim. State v. Industrial 
once 140 N.E. 621, 108 Ohio 


76. Dunseath v. Nevada Industrial 
Commission, 282 P. 879, 52 Nev. 104 
Creh den 296 P. 1112]. 


77. Prime v. Dunaway, 50 S.W.(2d) 
223, 164 Tenn. 396. 


78. Dunseath v. Nevada Industrial 
Commission, 282 P. 879, 52 Nev. 104 
[reh den .296.P..-1112]. 


[a] Rule applied.—An agreement 
of an injured workman to pay an at- 
torney part of his compensation 
award for recovering enlarged com- 
pensation in the district court is in- 
effectual. Dunseath y. Nevada Indus- 


thorized to honor a power of attorney 
given by a dependent entitled to com- 
pensation for a workman’s death 
(Bacchaieff v. Department of Labor 
and Industries of Washington, 252 P. 
697, 142 Wash. 160), (2) and its re- 
fusal to pay death benefits to the 
beneficiary giving the power of attor- 
ney to facilitate payment is arbitrary 
(Bacchaieff v. Department of Labor 
ang Industries of Washington, su- 
pra). 


81. Agreements as to compensation 
generally see infra §§ 687-713. 


Waiver and release of rights as 
question of fact see infra § 1022. 


82. Ala.—Martin v. Republic Steel 
Co., 146 So. 276, 226 Ala. 209. 


Cal.—Hines v. Industrial Accident 
Commission of State of California, 188 
Baeinge US2zaCalasoooe 


Ill—Chicago Rys. Co. v. Indusfrial 
hos of Illinois, 114 N.E. 534, 276 Ill. 


N.Y.—Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100 [rev on, other grounds 
201 N.Y.S. 679, 206 App. Div. 563]: Pow- 
ley v. Vivian & Co., 154 N.Y.S. 426, 169 
App.Div. 170. 


Eng.—British, etc., Steam Nav. Co. 
v. Neil, 3 B.W.C.C, 413. 


B.C.—McAllister v. 
Co., Ltd., 


Bell Lumber 
(B.C.) [1932] 1 Dom.L.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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iey.8* Further, the employee cannot release the pro- 
vision made by a statute for his dependents in the 
event of his death;8* nor can the employee’s widow 
as such bind his representatives.£> Releases in ad- 
vance of claims for damages made by employees to 
their employers are superseded by a subsequent com- 
pensation act.8® 


[§ 675] 2. Acceptance of Wages. An employee, 
by working and drawing wages following the accident 
and by failing to claim compensation for that period, 
waives his right to any claim which he might have 
had for such period,§? and so, it has been held, an 
employee receiving full salary as wages and not as 
a gift from his employer, during his disability, is 
estopped from recovering compensation.*® The fact 
that, prior to the injury, the employee received the 
wages fixed by the employer without question does 
not prevent the employee from recovering compen- 
sation based on the true amount due him as shown by 
the evidence.®® 


[§ 676] 3. Sharing in Municipal Employees’ Re- 
lief Fund. The dependents of a deceased municipal 
employee do not, by the receipt of funds from a 
volunteer relief association depending for its funds 
in part on voluntary contributions of its members 
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of which the employee was one, debar themselves 
from benefits under a compensation act.°° 


[§ 677] 4. Pursuit of Other Remedies against 
Employer. It has been held that a claim for com- 
pensation is not waived because it is set up in the 
alternative in an action for tort against the em- 
ployer in the event that it should be held that the 
employee was not entitled to damages.®! It has 
also been held that a workman is not deprived of 
his claim for compensation by the institution of 
an action for damages which is dismissed for the 
reason that the cause is within the compensation 
act®? or which results in a nonsuit,®* and that the 
bringing of an action under the federal employers’ 
liability act which is unsuccessful does not prevent 
the filing of a claim under a state workmen’s com- 
pensation act.°* The compensation acts frequently 
provide that an employee, or his legal representa- 
tive in case of his death, who exercises his option 
to institute proceedings in court for damages waives 
his right to any award.®> Under such a statute it 
has been held that the institution of an action for 
damages amounts to a waiver notwithstanding the 
action is unsuccessful®® or although it is dismissed 
by the employee.®* Where an employee has elected 


802. 


[a] Election. — (1) Waiver of 
rights under Compensation Act must 
be in accordance with statute by writ- 
ten notice when contracting (G. L. c 
152, §§ 24, 46, 48, as amended by St. 
1927, c 309, §§ 2, 9,10). McLaughlin’s 
Case, 174 N.E. 338, 274 Mass. 217. (2) 
Election not to come under act see 
supra § 264. 


83. Wass v. Bracker Const. Co., 240 
N.W. 464, 185 Minn. 70; Powley v. 
Vivian & Co., 154 N.Y.S. 426, 169 App. 
Div. 170; St. Maurice Lumber Co. v. 
Cadorette, 25 Que.K.B. 410; Fiset v. 
Bell, 60 Que.Super. 322; Laperriere v. 
Paquet, 51 Que.Super. 99; Girard v. 
Naud, 48 Que.Super. 429. 


84. Milwaukee Coke, etc., Co. v. 
State Industrial Commn., 151 N.W. 
245, 160 Wis. 247; Williams v. Vaux- 
hall Colliery Co., [1907] 2 K.B. 433, 
9 W.C.C. 120; Howell v. Bradford, 4 
Bayy.C:C- 62037 


[a] Reason for rule.—‘‘When an 
employee with dependents is injured 
by accident and temporarily disabled 
for a period exceeding a week and 
subsequently dies as the result of 
his injuries, the Workmen’s Compen- 
sation Act undoubtedly contemplates 
the existence of two distinct claims 
for indemnity, one by the employee 
himself, for his temporary disable- 
ment, and one by the dependents for 
the death, neither of which claims 
can be discharged by the owner of 
the other claim. This clearly ap- 
pears from the provisions of par 
(a) and (b) of sub. (3) of sec. 2394-9, 
Stats., which, in fixing the amount to 
be paid to dependents, provide for the 
deduction of the disability indemnity 
already paid or due to the employee at 
the time of his death; also from sub 
6 of sec 2394-10, Stats., which pro- 
vides that no dependent shall, dur- 
ing the lifetime of the employee be 
a party in interest to a proceeding 
by such employee for compensation 
nor to the compromise thereof by 
the employee. All this is in strict 
analogy with the law relating to 
injuries and death caused by negli- 
gence in cases not within the pro- 
visions of the Workmen’s Compen- 
sation Act.’’ Milwaukee Coke, etc., 
Co. v. State Industrial Commn., 151 


: 


N.W. 245, 160 Wis. 247. 


85. West Jersey Trust Co. v. Phila- 
delphia, ete., R. Co., 95 A. 753, 88 N.J. 
Law 102, 103 [rev on other grounds 
101 A. 1055, 90 N.J.Law 730]. 


86. West Jersey Trust Co. Vv. 
Philadelphia, ete., R. Co., 95 A. 753, 
88 N.J.Law 102, 103 (where the court 
said: “The statute of 1911, which 
was on the statute book at the time 
of the second employment . tales 
created an irrebuttable presumption 
in the absence of an express con- 
tract or notice as therein provided, 
of the assent of the parties to a new 
contract or quasi contract, whereby in 
ease of injury or death there should 
be compensation according to the stat- 
utory scheme. . This must be 
taken to have superseded pre-existing 
arrangements between the parties, 
and among them the release in ad- 
vance of all claim for ‘damages’ in 
view of the membership in the relief 
association’’). 


87. Antley v. Louisiana Central 
Labor Co., 122 So. 78, 11 La.App. 


88. Sullivan v. G. B. Seely Son, 
Inc., 236 N.Y.S. 377, 226 App.Div. 629 
[aff 170 N.E. 167, 252 N.Y. 621). 


g9. Harrison v. Joseph Rathbone 
eet Co., 1382 So. 797, 16 La.App. 
07. 


90. State v. St. Louis County Dist. 
Ct. 158 N.W. 791, 134 Minn. 28, Ann. 
Cas.1918B 635. 


91. Philps v. Guy Drilling Co., 79 
So. 549, 143 La. 951. 


[a] A parent who sues for the use 
and benefit of a minor employee under 
a statute other than the compensation 
act and in the alternative asks for 
compensation if the act applies to the 
employment is not estopped to claim 
compensation if there is no right to 
recover under such other statute. 
Ross v. Cochran & Franklin Co., 122 
So. 141, 10 La.App. 719. 


92. San Francisco Stevedoring Co. 
v. Pillsbury, 149 P. 586, 170 Cal. 321. 


[a] The sustaini of a demurrer 
to the complaint in the action at law 
on the ground that it fails to state a 
case as to which the workmen’s com- 


pensation act does not afford the ex- 
clusive remedy does not preclude the 
workman from pursuing his remedy 
before the industrial accident commis- 
sion. San Francisco Stevedoring Co. 
v. Pillsbury, 149 P. 586, 170 Cal. 321. 


93. McCurray v. Meadows Mfg. 
Co., 210 Ill.App. 508; Calandra _ v. 
Standard Bitulithic Co., 157 A. 567, 9 
N.J.Misce. 1307. 


94. Jackson v. Industrial Board of 
Illinois, 117 N.E. 705, 280 Ill. 526. 


95. See statutory provisions. 


96. Strong v. New Hampshire Box 
Co., 131 A. 688, 82 N.H. 221; State v. 
Industrial Commission of Ohio, 144 
N.E. 272, 110 Ohio St. 487. 


[a] Iustration.—(1) Where the 
administrator of an employee brings 
suit on claim that the injury was 
caused by the employer’s failure to 
comply with a lawful requirement, 
that the court found that the act or 
omission did not constitute a violation 
of lawful requirement within Gen. 
Code § 1465—76, does not relieve 
claimant from statutory provisions 
as to waiver, election of remedies be- 
ing made by institution of suit and 
not by result. State v. Industrial 
Commission of Ohio, 144 N.B. 272, 110 
Ohio St. 487. (2) Where an injured 
employee, in pursuance of Workmen's 
Compensation Law, § 11, brought an 
action for damages against a married 
woman as his employer, and the suit 
was dismissed, the claimant, by the 
election to sue her, is barred from 
subsequently seeking an award under 
the act against the husband and wife 
jointly; the evidence showing that the 
wife was in fact the employer. Crin- 
ieri v. Gross, 172 N.Y.S. 695, 184 App. 
Div. 817. . 


97. Carnegie Steel Co. v. Zebich, 
141 N.E. 367, 108 Ohio St. 449. 


[a] Tllustration. — An ‘employee 
who has brought suit for damages 
against an employer authorized by the 
industrial commission to compensate 
its workmen directly, which suit was 
based upon an alleged failure to ob- 
serve a lawful requirement, through 
a violation of § 12593, providing that 
whoever employs or directs another 
to perform labor in repairing a struc- 
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to take compensation, his subsequent unsuccessful 
attempt to sue at common law will not preclude 
his further right to compensation.®® So where a 
minor employee has elected to accept ‘compensation, 
it has been held that he cannot withdraw his elec- 
tion and institute a suit to recover damages and 
hence his unsuccessful ‘attempt to prosecute an ac- 
tion for damages will-not preclude his right to con- 
tinuance of compensation.®® ; 


Action by administratrix which is not successful 
does not bar a widow’s claim for compensation for 
herself and minor dependents. 


Release or settlement. The question of whether 
an acceptance of the payment from an employer 
will preclude a claim for compensation may depend 
upon whether it was received and paid as a settle- 
ment under the common law or as a partial pay- 
ment under the compensation act.2. Under a pro- 
vision of the Workmen’s Compensation Act that the 
legal representative of a deceased employee who exer- 


cises his option given by the act to institute proceed- | 


ings in court for damages waives his right to an 
award or direct payment of compensation, the ap- 
plication of an administrator to the probate court 
under another statute, for consent to make settle- 
ment for injuries resulting in the death of his de- 
cedent while in the course of employment has been 
held not the institution of proceedings in the courts 
for damage® and the obtaining of such consent from 
the probate court by the legal representative, and the 
execution of a release of damage by the depend- 
ent, do not constitute a waiver by the latter of his 
claim for compensation, nor do they preclude such 
dependent from thereafter making application there- 
for.t <A settlement and release of all damages in 
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consideration of the payment by a noncomplying em- 
ployer of claimant’s funeral expenses does not pre- 
clude recovery of compensation. Where the em- 
ployer enters into a release with the widow of the 
employee on the mistaken assumption that it is valid, 
and the amount paid to her is largely in excess of 
that which she would have received under the com- 
pensation act, the subsequent act of the widow as 
administratrix in repudiating the release after hav- 
ing accepted its benefits is a fraud against which 
equity may relieve,® and she may be equitably es- 
topped from impeaching the release although it is 
void’ and the employer is entitled to have credited 
upon the settlement agreement the amount of com- 
pensation subsequently recovered against him.* 


[§ 678] 5. Election To Pursue Third Person—a. 
In General. Under the general rulé that the exclu- 
sive nature of the remedy afforded by the compensa- 
tion act does not extend to preclude an action by 
the employee against a third person wrongdoer whose 
wrongful act has occasioned his injury,® ordinarily, 
in the absence of express provision of the statute, an 
election by the employee to pursue a third person 


“wrongdoer does not bar his claim against his em- 


ployer for compensation?® although frequently un- 
der the provisions of the statute the employer is 
entitled to the benefit of any recovery by the em- 
ployee in reduction or discharge of his liability.11 
Further, it has been held that the widow of the 
employee may claim an award for disability and death 
although the workman died pending his suit against 
a third person,?? and that an election by the widow 
of a deceased employee to bring an action for death 
by wrongful act does not preclude a claim for com- 
pensation by the mother of deceased as a depend- 


ture and negligently furnishes unsuit- 
able hoists or other contrivances, 
Shall be fined, thereby waives his right 
to any award or direct payment of 
compensation from such employer in 
view of Gen. Code 1465-76. Carnegie 
Steel Co. v. Zehich, 141 N.E. 367, 108 
Ohio St. 449. 


98. Gordon v. Amoskeag Mfg. Co., 
140 A. 704, 83 N.H. 221. . 


[a] Reason for rule. — A statute 
providing that an injured workman 
commencing a common-law action is 
barred from benefit of the compensa- 


tion act contemplates a _ situation 
where the selection of remedies is 
open. Gordon v. Amoskeag Mfg. Co., 


140 A. 704, 88 N.H. 221. 


{[b] Mistake as to effect of taking 
compensation.—An election to sue at 
law made on a mistaken view as to the 
effect of his acceptance of compensa- 
tion is not binding upon the employee 
and he may still proceed under the 
compensation act. Gordon v. Amo- 
skeag Mfg. Co., 140 A. 704, 83 N.H. 
221. 


99. Elkhorn Coal Corporation v. 
Diets, 9 S.W.(2d) 1100, 225 Ky. 753. 


1. In re Balais, 178 N.Y.S. 519, 189 


App.Div. 408, order affirmed Balais v. 


Brady &, Gioe, 126 N.E. 899, 228 N.Y. 
507. 


2. Olsen v. Canter, 176 N.E. 27, 93 
Ind.App. 150. 

3. State v. Industrial Commission, 
138 N.E. 530, 106 Ohio St. 82. 

4 State v. Industrial Commission, 


supra. 


5. State v. Industrial Commission, 
172 N.E. 364, 122 Ohio St. 509. 


6. Morris v. Morris, 247 N.Y.S. 28, 
138 Mise. 682 [aff 254 N.Y.S. 429, 234 
rath A 187, aff 184 N.E. 131, 260 N. 


7. Morris v. Morris, 247 N.Y.S. 28, 
138 Misc. 682 [aff 254 N.Y.S. 429, 234 
App.Div. 187, aff 184 N.E. 131, 260 
N.Y. 650]. 


8. Morris v. Morris, 247 N.Y.S. 28, 
138 Misc. 682 [aff 254 N.Y.S. 429, 234 
App.Div. 187, aff 184 N.E. 131, 260 
N.Y. 650]. 


9. See infra § 1555. 


10. Rushville School Tp. v. Mock, 
157 _N.E. 366, 86 Ind.App. 307; Hol- 
land v. Morley Button Co., 145 A. 142, 
83 N.H. 482; Mercer v. Ott, 89 S.E. 
952, 78 W.Va. 629; Miller Scrap Iron 
Co, v. Industrial Commission, 180 N, 
W. 826, 173 Wis. 257. 


[a] Action by personal representa- 
tive.—(1) In the absence of an ex- 
press provision of the statute, an ac- 
tion by the personal representative 
of a deceased employee does not op- 
erate aS a waiver on the part of the 
personal representative of any claim 
for compensation against the employ- 
er for the death of the employee (Mil- 
ler Scrap Iron Co. v. Industrial Com- 
mission, 180 N.W. 826, 173 Wis. 257) 
(2) nor, where the action is brought 
by the widow of the employee as ad- 
ministratrix, does it waive her right 


‘to claim compensation as widow (Mil- 


ler Scrap Iron Co. v. Industrial Com- 
mission, 180 N.W. 826, 173 Wis. 257); 
(3) but where the action is brought by 
the widow in her own right she can- 
not afterward claim compensation 
where the statute provides that the 
commencement of an action by an 
employee against a third person shall 
operate as a waiver of the claim for 
compensation. Krell v. Industrial 
Commission of Wisconsin, 234 N.W. 
714, 203 Wis. 635. 


[b] Recovery of judgment.—It has 
been held that neither the recovery of 
an uncollectable judgment nor an un- 
successful attempt to realize thereon 
would bar plaintiff’s right to compen- 
sation under the act. Swader v. Kan- 
sas Flour Mills Co., 176 P. 143, 103 
Kan. 378, 708. 


11. See infra § 681. 


[a] In Rhode Island (1) the stat- 
ute authorizes the employee to pro- 
ceed against both his employer and 
the third person who caused the in- 
jury, but if he first obtain damages 
from such negligent third person, he 
cannot thereafter obtain compensation 
from his employer. McArthur v. 
Dutee W. Flint Oil Co., 146 A. 484, 50 
R.I. 226. (2) If a person wholly de- 
pendent has elected to recover and re- 
ceive damages from:.a third person: 
liable for the accident, then the em- 
ployer is not required to pay compen- 
sation under the act to the person 
wholly dependent nor to those partly 


dependent. Corria v. Fink Bros., 120 
A. 321, 45 R.I. 80. 
12. 


Sienko v. Bopp & Morgenstern, 
161 N.E. 324, 248 N.Y. 40. 


For later cases, developments and changes in the law see Annotations, same title and seétion number. 
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ent.18 Under some statutes however the employee 
cannot have both remedies and his election to fol- 
low the third person wrongdoer precludes his claim 
for compensation.t* It has been held that the rule 
applies even though the employee is not ‘successful 
in such action.t° Moreover, the employee cannot 
proceed against the third person and reserve his 
rights against the insurance earrier.‘® Further it 
has been held that where the statute provides for 
the subrogation of the employer or the insurer pay- 
ing compensation to claimant’s right of action 
against a third person wrongdoer, an election by 
claimant to sue the wrongdoer precludes his subse- 
quent claim for compensation where he is defeated 
in his action.17 If the injured servant receives an 
award of compensation and begins suit against his 
physician for malpractice, the assignment of his claim 
for malpractice to the employer does not necessarily 
earry with it or waive further claim to compensa- 
tion.tS Under a statute providing that the employee, 
or his dependents in case of his death, may at his 
or their option proceed either at law against the 
party causing the injury or against the employer 
for compensation but not against both, and further 
providing that it shall apply only in cases where the 
employer and the third party are engaged in the 
furtherance of a common enterprise or in the ac- 
complishment of the same or related purposes, it 
has been held that an employer operating a meat 
market is not engaged in a related purpose in operat- 
ing on the premises with a hotel proprietor, a cafe 


13. In re Cahill, 159 N.Y.S. 1060, 


173 App.Div. 418. 
14 Sciacia’s Case, 


the word 
160 N.E. 310, 
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compensation against the employer, 
seems to contem- 
plate something unequivocal, some- 


“claim”’ 
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operator, or contractor making repairs on the hotel 
building where the employee of the market, while 
attempting to deliver meat to the cafe in the hotel, 
was injured by a wheelbarrow falling from a hoist 
erected in front of the building by the contractor.*® 


[§ 679] b. Discontinuance or Dismissal, The 
bringing of an action, dismissed without prejudice, 
against a third party wrongdoer, prior to assign- 
ment of the cause of action to the employer, who 
was not injured thereby, has been held not such an 
irrevocable election of remedy as to preclude the 
employee from recovering under the act.?° So, 
where the statute does not make the mere filing of 
a suit against a third person a waiver of the right 
thereafter to apply for compensation, the filing of 
such a suit and the termination thereof by the entry 
of an order of dismissal is not a waiver.*! So, also, 
an election to sue a third party and the subsequent 
discontinuance of such action by consent does not 
create estoppel to claim compensation where no 
rights of the employer or insurer are sacrificed ;7? 
but where an employee elects to sue a third party 
and abandons or fails to prosecute the action, thus 
depriving the insurance carrier of subrogation be- 
cause of limitations, the employee is estopped from 
claiming compensation.?* 


[§ 680] c. Release or Settlement. In some juris- 
dictions a settlement of an action against a third 
person has been held not to waive the right to com- 


19. Duus vy. Duus, 232 N.W. 114, 181 
Minn. 232. 


20. Salt Lake City v. Industrial 


. ?}thing in the nature of a demand Area 
262 Mass, 531) Coughlin y. Rovel In| rather “than a request (Town of [Commission, (Utah) 17 F.2d) 289. 
817: Tabuff v Worcester Consol St. Stephenson, Marinette County v. In- 21. Stowell v. Texas Employers’ 
Ry. Co 120 N.E. 381, 231 Mass. 170: dustrial Commission, 180 N.W. 842, Ins. Ass’n, (Tex:Civ.App.) 259 S.W. 
Breital v, Hinderstein, 258 N.Y.8. 237, | L2¥/i8-251), (2) and mere négotia. | 3h! 
336\ App Div, 203! tart 18> Nee 13866261 one sOOene 40) Davimen’ Dy a. vox 22. Bennett v. Page Bros., 189 N.Y. 
NY. 8 rei v. Industrial Gom- | Reson who caused the injury without|s “599, 197 App.Div. 745. But see 


556]; 
mission of Wisconsin, 234 N.W. 714, 
203 Wis. 635; Harloff v. Merwin, 177 
N.W. 913, 172 Wis. 30. 


[a] Election.—(1) In order for 
the election to pursue a remedy 
against a third party to be such as to 
deprive the board or commission of 
jurisdiction to grant compensation, 
the election must be such as under the 
general rule (See Hlection of Reme- 
dies § 16) constitutes a binding elec- 
tion (Noble Drilling Co. v. Murphy, 
267 P. 659, 181 Okl. 84) (2) and if a 
party acts in misapprehension of his 
legal rights and in ignorance of his 
obligation to make an election, there 
is no binding election (Noble Drilling 
Co. v. Murphy, supra). (3) Where an 
administrator of a deceased employee 
has an option to proceed either at law 
against a third person whose negli- 
gence caused the death or against the 
employer for compensation, bringing 
an action at law against the third per- 
‘gon is an election. Dettloff v. Ham-~ 
mond, Standish & Co., 161 N.W. 949, 
195 Mich. 117. (4) An employee, in- 
jured by a street railroad company’s 
negligence, by beginning action 
against it for damages before he gave 
notice to his own employer’s insurer 
of any claim under the compensation 
act, made an election binding him as 
well as the street railroad. Labuff v. 
Worcester Consol. St. Ry. Co., 120 N. 
EB. 381, 231 Mass. 170. 


[b] Making of claim.—(1) As used 
in a provision of the compensation 
act, *that the making of a claim 
against a third party for damages op- 
erates as a waiver of any claim for 


demand of any certain payment or 
notice of intention to prosecute a 
claim against such third party by the 
injured employee are not the making 
of a claim which will prevent the re- 
covery of compensation. Town of 
Stephenson, Marinette County v. In- 
dustrial Commission, supra. 


15. .Tocci’s Case, 168 N.E. 744, 269 
Mass. 221, 67 A.L.R. 236. 


16. Coughlin v. Royal Indemnity 
Co., 138 N.H. 395, 244 Mass. 317. 


[a] Thus a contract between in- 
surer and the employee by which in- 
surer agreed that, if the employee 
would bring an action against a third 
person, insurer would reserve plain- 
tiff’s rights against insurer under the 
compensation act is void on its face 
and unenforceable. Coughlin v. Royal 
eo Co., 188 N.E. 395, 244 Mass. 
SLT. 


17. Employers’ Indemnity Corpo- 
ration v. Felter, (Tex.Commn.App.) 
277 S.W. 376 [rev (Civ.App.) 264 S. 
W. 137]; Ocean Accident & Quar- 
antee Corporation v. Cooper, (Tex.Civ. 
App.) 294 S.W. 248. 


18. Brown v. George A. Fuller Co., 
163 N.W. 492, 197 Mich. 1. 


[a] Reason for rule.—'‘‘By assign- 
ing his right to damages . : : 
which was an action of tort, it would 
not necessarily carry with it a cause 
of action given by the statute and 
resting upon contract.” Brown v. 
George A, Fuller Co., 163 N.W. 492, 
197 Mich. 1. 


Sreital v. Hinderstein, 258 N.Y.S. 237, 
236 App.Div. 203 [aff 185 N.E. 736, 261 
N.Y. 556, and foll Cole v. Gold Medal 
Cone Co., 258 N.Y.S. 239, 236 App.Div. 
749 (aff 185 N.E. 801, 261 N.Y. 704)] 
(infant employee who elected to sue 
third party for injuries, and, after 
reaching majority, voluntarily dis- 
continued third party action, without 
knowledge of insurance carrier, and 
failed thereafter to renew action, 
waived right to compensation), 


{a]. In Massachusetts (1) under 
Gen. L. c 152 § 15, an employee, by 
bringing action to recover damages 
against a third person tort-feasor, 
made such an election as to deprive 
himself of the benefits of the act, not- 
withstanding such action was discon- 
tinued before the proceedings for com- 
pensation were begun. Sciacia’s Case, 
160 N.E. 310, 262 Mass. 531. (2) By 
a subsequent amendment by L. (1929) 
c 326 § 1, it was provided that an em- 
ployee shall not be held to have exer- 
cised his option to proceed at law if 
at any time prior to the trial of an ac- 
tion at law brought by him against 
such other person he shall, after no- 
tice to insurer, discontinue his action, 
provided that upon payment of com- 
pensation following such continuance 
insurer shall not, have lost his right 
to enforce the liability of such other 
person as provided in the act. 


23. Burmester v. De Lucia, 261 N. 
Y.S. 208, 237 App.Div. 149; Kavanaugh 
v. Belden, 247 N.Y.S. 714, 231 App. 
Div. 412;, McKee vy. White, 218 N.Y.S. 
215, 218 App.Div. 300 [aff 155 N.E. 
918, 244 N.Y. 610]. 
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pensation under the act,?* except as to the amount 
actually received under the settlement.?® This is 
particularly true where the third party was not 
guilty of any negligence that caused, or contributed 
to cause, or proximately caused, or proximately con- 
tributed to cause, the accident.2® Under the stat- 
utes in other jurisdictions, an employee, by his elee- 
tion to take damages without action and to re- 
lease the third person, exercises his option to pro- 
ceed against the third person,?? and his claim for 
compensation is barred.?8 This rule has also been 
held applicable to settlements by dependents?® and 
administrators.2° A voluntary settlement by the 
personal representative of the deceased employee 
with the third person wrongdoer has been held not 
to constitute a bar to a compensation claim by a de- 
pendent,?! where the amount received is less than 
the statutory compensation,?? so where the em- 
-ployee’s widow does not participate in a settlement 
made by the employee’s administrator against a 
third person wrongdoer, nor derive any benefit from 
it, she is not precluded from recovering compensa- 
tion. A settlement and release by an employee, 
before death, of his claim for damages against a 
third party tort-feasor, does not preclude his sur- 
viving widow and children from recovering compen- 
sation for death under the Workmen’s Compensation 
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proceed against the negligent third person as though 
no settlement had been made, a settlement by the de- 
pendent with the third person does not release the 
employer from liability.2° Where an employer has 
failed to comply with a compulsory act, the compro- 
mise or release of an action against a third person 
does not affect the employee’s right against the em- 
ployer under the act.*® After an employee has exer- 
cised his option to proceed against the insurance car- 
rier, his subsequent release of a third party who 
caused the injury does not bar his right to compen- 
sation.27 So the settlement with a third person after 
obtaining an award of compensation does not affect 
the right to compensation of the employee*® or of 
a dependent of a deceased employee,*® since such 
settlement is a mere gratuity on the part of the 
third person.*° xe 


[§ 681] d. Deductions from Compensation of 
Amount of Recovery or Collection from Third Per- 
son.4! Under a statute permitting an action by the 
employee against a third person, the employee’s re- 
covery of judgment*? or settlement** ordinarily 


operates to discharge the employer wholly or pro 


anto. Some compensation acts make specific pro- 
vision for a credit to the employer or insurer, or 
the deduction from the amount of compensation pay- 


Law.** 


24. U.S.—Jarka Corporation v. 
Monohan, 62 F.(2d) 588 [aff 48 F.(2d) 
283]. 


Ala.—Benoit Coal Mining Co. v. 
Moore, 109 So. 878, 215 Ala. 220. 


Ga.—Atlantic Ice & Coal Corpora- 
tion v. Wishard, 119 S.B. 429, 30 Ga. 
App. 730. 


N.H.—Holland v. Morley Button 
Co., 145 A. 142, 88 N.H. 482. 


Okl.—Sinclair Oil & Gas Co. v. State 
Industrial Commission, 3 P.(2d) 438, 
151 Okl. 228 [dist O’Brien v. Lodi, 
157 N.E. 925, 246 N.Y. 46]; Camnode v. 
Claypool & Wheeler, 207 P. 974, 86 
Okl. 262; Rigdon v. Same, 207 P. 976, 
86 Okl. 262. 


W.Va.—Mercer v. Ott, 89 S.E. 952. 


Que.—Ethier v. Montreal Tramways 
Co., 59 Que.Super. 367. 


[a] Under New Jersey act.—W here 
a workman is injured by an acci- 
dent arising out of, and in the course 
of, his employment, and a tort-feasor, 
other than his employer, is responsi- 
ble therefor, the right to compensa- 
tion under the act of 1911 (P. L. 
[1911] p 134) was not lost by settle- 
ment with, and release of, the tort- 
feasor. Newark Pav. Co. v. Klotz, 91 
A. 91, 85 N.J.Law 432, 434 [aff 92 A. 
1086, 86 N.J.Law 690] (where the court 
said: “It is true this conclusion makes 
it possible for the employee to secure 
under the act of 1911 double compen- 
sation. This was probably not the 
intent of the legislature, though, as 
we think, the result of the language 
of the statute. The difficulty seems to 
be obviated by the amendment of 
1913, Pamph. L. pp 312, 313 [providing 
for deduction of compensation pay- 
ments from recovery against third 
person].” 


[b] In New York (1) the settle- 
ment of a judgment by the employee 
against a third person, without the 
consent, required by statute, of the 
employer, does not affect his claim 
except as to the amount received on 
such settlement. Solomone v. Degnon 


‘ceived by the dependent. 


Where, under the act, the employee may 


Contracting Co., 184 N.Y.S. 735, 194 
App.Diy. 50. (2) Neither does such a 
settlement by the dependent affect 
such dependent’s claim against the 
employer, except as to the amount 
received on such_ settlement. Sol- 
omone v. Degnon Contracting Co., su- 
pra. (3) It necessarily follows that 
such settlement by the employee in 
his lifetime does not destroy the claim 
of the dependent after his death ex- 
cept as to the amount actually re- 
Solomone v. 
Degnon Contracting Co., supra. 


25. See infra § 682. 

26. Stowell v. Texas Employers’ 
ane Ass’n, (Tex.Civ.App.) 259 S.W. 
ir 

27. InreCripp’s Case, 104 N.E. 565, 
216 Mass. 586, Ann.Cas.1915B 828; 
Owens v. Lane Const. Co., (Vt.) 168 
As. 549. 

28. Owens vy. Lane Const. Co., su- 
pra; Powell v. Main Colliery Co., 


[1900] A.C. 366; Page v. Burtwell, 
[1908] 2°-K.B. 758, 1, BoW.G.C. 267. 


[a] Thus an injured employee set- 
tling a claim with the father of.a 
third party causing the injury could 
not recover under the compensation 
act if the father was the son’s agent 
or if the son ratified the father’s acts, 
since settlement with the son would 
constitute an election to pursue the 
third party. Owens y. Lane Const. 
Co., (Vt.) 168 A. 549. 


[b] A covenant not to sue a third 
person tort-feasor executed by the 
injured employee in consideration of 
a substantial sum in satisfaction of 
his claim precludes recovery of work- 
men’s compensation without determi- 
nation of the tort-feasor’s liability. 
Walters v. Earle Indemnity Co., 
(Tenn.) 61 S.W.(2d) 666. 


29. Combined Locks Paper Co. v. 
Kray, 203 N.W. 946, 187 Wis. 48. 


30. Muehlenbeck v. J. W. Ederer & 
Co., 203 N.W. 879, 281 Mich. 1. 


31. Commonwealth v. Wells, 47 S. 
W.(2d) 81, 242 Ky. 656; Napier v. 


John P. Gorman Coal Co., 45 S.W.(2d) 
1064, 242 Ky. 127. 


32. Commonwealth v. Wells, 47 S. 
W.(2d) 81, 242 Ky. 656. 


33. American Mut. Liability Ins. 
Co. v. Patrick, 11' S.W.(2d) 872, 157 
Tenn. 618. 


34. Cripp’s Case, 104 N.E. 565, 216 
Mass. 586; Maryland Casualty Co. v. 
roe ae (Tex.Civ.App.) 55 S.W.(2d) 


35. Naert v. Western Union Tele- 
graph Co., 172 N.W. 606, 206 Mich. 68. 


36. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581. 


37. Brandon v. Texas Employers’ 
Be Ass’n, (Tex.Civ.App.) 58 S.W.(2d) 


_[a] Reason for rule.—‘‘Appellee’s 
[insurance carrier’s] right of subro- 
gation is created by statute, and im- 
mediately, upon appellant filing claim 
for compensation, his vested right to 
enforce liability against the wrong- 
doer ceased and vested in appellee 
[insurance carrier], and such vested 
right of action does not depend upon 
any act of appellant [employee], and 
no act of his can divest appellee [in- 
surance carrier] of its right of subro- 
gation thus created.” Brandon v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 58 S.W.(2d) 894, 895. 


38. Greene v. City of Ann Arbor, 
224 N.W. 394, 246 Mich. 185. 


39. Greene y. City of Ann Arbor, 
supra. . 


40. Greene v. City of Ann Arbor, 
supra. 


41. Employer’s lien on judgment 
eitices third person see infra §§ 1588, 
5 + 


* be ey ee ea ae Guaranty Co. 
. New York, N. H. Fi, Rs) Cos 
A. 875, 101 Conn. 200. ee os 


43. U.S. Fidelity & Guaranty Co. 
v. New York, N. H. & H. R. Co., sigan 
Rosenbaum v. Hartford News Co., 103 
A. 120, 92 Conn. 398, L.R.A.1918F 521. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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able under the act, of amounts obtained by the em- 
ployee or of the dependents of a deceased employee 
from the person lable for the injury or death,** 
and this is so even where the settlement is made in an 
action brought after an award of compensation.*® 
If the injured employee or his personal representa- 
tive, in case of death, recover or receive full damages 
from the wrongdoer, and it equals or exceeds the 
amount of compensation authorized by law, the 
elaim for compensation is no longer available,*® as 
the entire cause of action has been satisfied.47 
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such person.°° 


Even 


in the absence of any specific provision for such 


credit or deduction, the propriety of giving a credit 
for the amount of damages received or recovered 
from the wrongdoer has been recognized,*® as has 
the authority of the state industrial accident com- 
mission to grant such credit or deduction.*® 


44. See statutory provisions; and 
McGuigan v. Allen, 206 N.W. 714, 165 
Minn. 390; Toronto Ry. Co. v. Hutton, 
59 Can.S.C. 413 (if aetion is brought 
and Jess recovered than the amount of 
compensation, the difference is pay- 
able as compensation to the workman 
or dependents). 


[a] Amount of deduction.—In con- 
struing a provision that the employer 
shall be entitled to deduct from the 
amount of compensation payable by 
him the amount actually received 
from the third person by the employee 
or his dependents, in connection with 
another provision for the subrogation 
of the employer or insurer which 
recognizes the right of the employer 
or insurer to reimbursement for at- 
torney’s fees and the like, the view 
has been taken that the amount 
actually received from the third per- 
son without any deduction for an at- 
torney’s fee is the amount to be de- 
ducted from compensation payable, at 
least where the amount of recovery 
was not sufficient to leave any excess 
for the benefit of dependents of a de- 
ceased employee. Georgia Casualty Co. 
v. Haygood, 97 So. 87, 210 Ala. 56. (2) 
Where the widow and infant son of 
deceased employee, pursuant to Work- 
men’s Compensation L. § 29, elected to 
sue a third person, and judgment of 
four thousand five hundred dollars 
was recovered, together with costs 
and interest, the principal amount of 
the judgment should at least be cred- 
ited on the award to them, although 
their attorney received a percentage 
of the recovery. Kabel v. Lane En- 
gineering Co., 187 N.Y.S. 833, 196 App. 
Div. 669. 


[b] In California (1) prior to the 
amendment of Workmen’s Compensa- 
tion Act § 26 by St. (1931) p 2370, 
which provides that the state indus- 
trial accident commission is empow- 
ered to and shall allow a credit to the 
employer to be applied against his lia- 
bility for compensation the amount of 
any recovery by the employee for his 
injury, either by settlement or after 
judgment, that has not theretofore 
been applied to reimburse the employ- 
er, the view was taken that the in- 
dustrial commission did not have pow- 
er to credit the amount of a judgment 
against a third person recovered by 
the employee, or any part thereof, 
on the expenditure for compensation, 
past or future, in view of the right of 
the employer, given by the act, to a 
lien on the judgment for the amount 
of expenditures for compensation, 
which should be asserted in the trial 
court. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. (2) In such case the indus- 
trial commission did not have author- 
ity to segregate the judgment in re- 
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spect of compensable and noncom- 
pensable injury for the purpose of 
making the credit. Jacobsen v. State 
Industrial Accident Commission, su- 
pra; Zurich General Accident & Lia- 
bility Ins. Co. v. State Industrial Com- 
mission, 299 P. 70, 212 Cal. 451. (3) 
The necessity for having the amount 
of a settlement segregated was recog- 
nized. Ansbach v. Department of In- 
dustrial Relations, Division of Indus- 
trial Accidents and Safety, 279 P. 
224, 96 Cal.App. 677. Compare Ives 
v. Industrial Accident Commission, 
235P. 53, @fi-Cal.App.>262 (where a 
eredit was upheld). (4) The depart- 
ment of Industrial Relations was 
without jurisdiction to deduct from 
an award for permanent disability an 
amount obtained in settlement of an 
action by the employee from the at- 
tending surgeon for malpractice, 
where the proportion of settlement 
representing damages for past suf- 
fering was not shown. Ansbach v. 
Department of Industrial Relations, 
Division of Industrial Accidents and 
Safety, supra. (5) The supreme court 
stated, however, that the problem pre- 
sented and determined in Jacobsen v. 
State Industrial Accident Commission, 
supra, applied only to cases in which 
the employee recovered a judgment 
against a third person tort-feasor in 
an action for damages for the negli- 
gence of the latter and that.the pow- 
ers of the commission otherwise to 
order credits and liens under the act 
were not affected. Zurich General Ac- 
cident & Liability Ins. Co. v. State 
Industrial Commission, supra. (6) 
Where there was a settlement be- 
tween the employee and the third per- 
son, without notice to the employer 
and without action, the authority of 
the commission to credit on the 
amount of compensation that part of 
the amount received from the third 
person which was attributable to the 
injury for which compensation could 
be awarded was recognized. San 
Bernardino County v. State Industrial 
Accident Commission, (Cal.) 20 P.(2d) 
673. (7) The above amendment per- 
mitting a credit was held applicable 
ina proceeding for compensation for 
injuries Sustained prior to the enact- 
ment of the amendment but before 
the industrial commission’s decision. 
San Bernardino County v. State In- 
dustrial Accident Commission, supra. 


45. Ives v. Industrial Accident 
Commission, 235 P. 53, 71 Cal.App. 
262. ‘ 

{a]. Thus, where an employee was 


awarded compensation against an in- 
surance carrier, and thereafter 
brought suit against third persons 
for the same injuries, and entered 
into a purported compromise with 
such third persons, releasing them 


Strict construction in favor of employee. 
a provision for the reduction of the amount of com- 
pensation by the amount of damages recovered from 
a person other than the employer is incorporated 
into the Workmen’s Compensation Act by amend- 
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right of an employer to petition the industrial ac- 
cident board to obtain a credit for the amount ob- 
tained by a compensation beneficiary from a per- 
son other than the employer for the death of a de- 
ceased employee has been denied, however, where 
the employer failed to avail himself of the right, 
given by the compensation act, to proceed against 
A provision that recovery for death 
or injury shall release the employer from the obli- 
gation under the award does not automatically ex- 
tinguish the award.®! Z 


Where 


from iability for a stipulated sum, 
it was held that, whether such com- 
promise was valid or not, and even 
if made without consent of the indus- 
trial commission or court, under 
Workmen’s Compensation Act § 26, as 
amended by St. (1919) p 920, and §§ 
30 subd (f), and § 57, the industrial 
commission properly amended its 
original award, and credited the in- 
surance carrier with payment in full 
of its share of award. Ives v. Indus- 
trial Accident Commission, 235 P. 58, 
71 Cal.App. 262. 


46. Holmen v. Henry Jenning & 
Sons, 7 F.(2d) 231; Roessler ve Chain 
Grocery & Meat Co., (Iowa) 196 N.W. 
1020; Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127. 


[a] Thus, where the administrator 
of an employee killed by the collapse 
of a building has proceeded against 
the owner of the building and recov- 
ered damages in the exact amount 
that compensation against the em- 
ployer might have been recovered, no 
further recovery of compensation can 
be had, nor would the fact that some 
expenses, as attorney’s fees, etc., were 
on distribution deducted from the re- 
covery by the administrator, entitle 
claimant to recover that difference. 
Roessler v. Chain Grocery & Meat 
Co., (lowa) 196 N.W. 1020. 


47. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127. 


48. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127. 


[a] On voluntary settlement of 
death claim by the employee’s ad- 
ministrator against a third person 
who caused the death, the amount re- 
ceived in settlement should be credit- 
ed on the award. Commonwealth v. 
Wells, 47 S.W.(2d) 81, 242 Ky. 656; 
Napier v. John P. Gorman Coal Co., 
45 S.W.(2d) 1064, 242 Ky. 127. 


49. Napier v. John P. Gorman Coal 
Co., supra. 


_.50. Vereeke v. City of Grand Rap 
ids, 168 N.W. 1019, 203 Mich. 85. 


51. Heldrich v. American Incuba- 
tor Mfg. Co., 141 A. 770, 104 N.J.Law 
492, 6 N.J.Misc. 525. 


[a] Presentation to court.—(1) 
The recovery can be availed of only 
by the presentation of such recovery 
to the court having cognizance of the 
judgment in some legal proceeding 
in which a judicial determination can 
be had as to the fact of such recoy- 
ery (Heldrich v. American Incubator 
Mfg. Co., 141 A. 770, 104 N.J.Law 492, 
6 N.J.Mise. 525), (2) and, if there is 
such recovery, the amount applicable 
to, and available for, the extinguish- 
ment of the award (Heldrich ». Amer- 
ican Incubator Mfg. Co., supra). 


930 [71 C.J.] 


ment, such amendment is to be strictly construed in 


favor of the employee,®? and the 


not to be reduced except in cases coming strictly 
within the terms of the amendment.** 


Necessity for legal liability of third person. 
right to a deduction under a provision that the 
amount of the compensation shall be reduced by the 
amount of damages recovered from a person other 
than the employer where the injury was caused un- 
der circumstances creating a legal liability in such 
person, of the amount received by the employee from 
a person other than the employer under a covenant 
not to sue has been denied in the absence of a show- 
ing of the existence of the legal liability of such 


other person.°* 


52. Travelers’ Ins. Co. v. Luckey, 
167 S.B. 907, 46 Ga. App. 593. 


53. Travelers’ Ins. Co. v. Luckey, 
supra. 


[a] Amount received in Settle- 
ment.—The amendment is applicable 
only to the amount of damages for 
which a legal liability has been es- 
tablished in an action at law and not 
to an amount which the injured em- 
ployee receives by virtue of a settle- 
ment, without action, between him 
and the third person who caused the 
injury. Travelers’ Ins. Co. v. Luck- 
ey, 167 S.E. 907, 46 Ga.App. 593. 


54. Renner v. Model Laundry, 
Cleaning & Dyeing Co., 184 N.W. 611, 
191 Iowa 1288. 


[a] Proof of liability.—(1) It must 
affirmatively appear that the money 
received was in legal effect a recov- 
ery of damages. Renner V. Model 
Laundry, Cleaning & Dyeing Co., 184 
N.W. 611, 191 Iowa 1288. (2) In such 
case the burden is on the employer 
and insurer to prove that the compen- 
sation claimant has actually recovered 
damages (Renner v. Model Laundry, 
Cleaning & Dyeing Co., supra), (3) 
and not on claimant to negative such 
alleged fact (Renner v. Model Laun- 
dry, Cleaning & Dyeing Co., supra). 


[b] Covenant not to sue not a re- 
lease.—In the absence of evidence 
that a street railway company was 
liable for a wagon driver’s injury in 
a collision or that he charged it with 
liability, his covenant not to sue it 
in consideration of a payment will be 
given effect “according to its terms, 
and not as a release of liability for 
damages” within Workmen’s Com- 
pensation Act (Code Suppl. (1913) § 
2477m6), providing that, where an 
employee’s injury has been caused un- 
der circumstances creating a legal li- 
ability in some person other than the 
employer, the compensation shall be 
reduced by the amount of damages 
recovered. Renner v. Model Laundry, 
Cleaning & Dyeing Co., 184 N.W. 611, 
191 Iowa 1288. 


55. Deduction from compensation 
of amount of recovery or collection 
from third person see supra § 681. 


56. See statutory provisions. 


[a] In New York (1) under the 
provision that, if the employee or the 
dependents of a deceased gplayee 
elect to proceed against the person 
not in the same employ who is liable 
for the injury or death, the person 
liable to pay compensation shall con- 
tribute only the deficiency, if any, be- 
tween the amount of recovery against 
the person so liable for damages and 
the compensation provided or esti- 
mated for such case, the amount re- 
ceived in settlement by the depend- 
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compensation is 


The 


[§§ 681-682 


[§ 682] e. Liability of Employer for Deficiency®® 
—(1) In General. 
vision for the contribution by the person liable for 
compensation of the deficiency, if any, between the 
amount of damages recovered and the amount of 
compensation,®°* or for the payment by the employer 
of a sum equal to the excess of the amount payable 
under the compensation act over the amount re- 
covered against a third person.°* 
are recovered or received from the wrongdoer in an 
amount less than the compensation authorized by 
law, the employee may proceed to collect any balance 
of the compensation due him,°* and. this has been 
said to be so although the settlement was made 


Some statutes make specific pro- 


Where damages 


without the approval of the industrial commission.*® 


ent father and mother of a deceased 
employee from one responsible for the 
employee’s death should be deducted 
from the amount of the award. Egan 
v. Otis Elevator Co., 204 N.Y.S. 516, 
209 App.Div. 332. (2) Where one next 
of kin was a dependent and another 
next of kin was not a dependent, the 
insurance carrier was not entitled to 
a reduction of the amount of com- 
pensation for which it would other- 
wise have been liable for the entire 
amount recovered in the action 
against the third person, but merely 
the amount awarded to the depend- 
ent. Zirpola v. T. & E. Casselman, 143 
NB. 222; 237 NvYv27367. °4(3) "Where a 
claimant, after an assault on him by 
third persons, electing to claim com- 
pensation under the Workmen’s Com- 
pensation Law, assigned his cause of 
action pursuant to Workmen’s Com- 
pensation L. § 29, amounts paid him 
by his assailants, although the pay- 
ments were imposed when they were 
paroled in criminal proceedings, must 
be deducted from compensation 
awarded. Dietz v. Solomonwitz, 166 
N.Y.S. 849, 179 App.Div. 560. (4) If 
there has been no judgment on the 
merits fixing the deficiency, a settle- 
ment or discontinuance of an action 
against a third person without the 
consent of the employer or the insur- 
ance carrier waives the right to an 
award of compensation for the defi- 
ciency. Beekman v. W. A. Brodie, 163 
NEBL 298). «2&9 SON, Nig plo OnE Elena v. 
Lodi, 157 N.E. 925, 246 N.Y. 46; Pizcz 
v. Schultz, 261 N.Y.S. 198, 236 App. 
Div. 552; Breital v. Henderstein, 258 
N.Y.S. 237, 236 App.Div. 203; Mc- 
Convey Vv. . J. Donovan Haas Co., 
238 N.Y.S. 70, 227 App.Div. 825 [aff 
PTALN. i 772,4253 NY. 5385) O'Brien 
v. Knickerbocker Ice Co., 211 N.Y.S. 
16, 213 App.Div. 464. But see Wood- 
ward v. BE. W. Conklin & Son, 157 N. 
Y.S. 948, 171 App.Div. 7386 (holding 
that, under Workmen’s Compensation 
L. § 29, an injured workman, although 
releasing a third person, without con- 
sent of the one liable for compen- 


sation, may recover compensation, 
less anything received for the re- 
lease). (5) The reason for the rule 


is that “if the action had been pros- 
ecuted to judgment, there might have 
been no deficiency.” Pizez v. Schultz, 
supra. (6) The claim having been 
released, the case cannot be opened 
in the absence of fraud. O’Brien vy. 
Lodi, 157 N.E. 925, 246 N.Y. 46. (7) 
The purpose of the Workmen’s Com- 
pensation Act, relative to an injured 
employee’s losing the right to defi- 
ciency payment if he settles the cause 
without insurer’s consent, is to pro- 
tect the latter. O’Brien v. Lodi, 157 
N.E. 925, 246 N.Y. 46. (8) Where 
the employee’s administrator sues a 
third party tort-feasor, one having 
an interest in the sum received in 


> 

settlement, without the self-insuring 
employer’s consent} is not entitled to 
compensation (Petrone v. U. 8. Truck- 
ing Corporation, 260 N.Y.S. 671, 236 
App.Div. 531 [rearg den 261 N.Y.S. 
1020]) (9) but the rule may be oth- 
erwise as to one without interest in 
the sum received in such settlement 
(Petrone v.. U. S. Trucking Corpora- 
tion, supra). (10) Thus, where a 
third party action by the employee’s 
administrator was settled without 
the self-insuring employer’s consent, 
the employee’s dependent brother and 
sister were held without interest in 
the sum received in settlement, and 
hence were entitled to compensation. 
Petrone v. . S. Trucking Corpora- 
tion, 260 N.Y.S. 671, 246 App.Div. 531 
[rearg den 261 N.Y.S. 1020]. (11) An 
employer, disclaiming liability and 
advising settlement with the third 
party, is estopped from asserting 
rights under the law relative to writ- 
ten consent before compromise; but 
the insurance carrier_is not bound by 
such employer’s waiver. Beekman v. 
W. A. Brodie, Inc., 163 N.E. 298, 249 
N.Y. 175. 


57. See statutory provisions. 
[a] Compromise settlement ap- 
proved by employer.—Under Long- 


shoremen’s and Harbor Workers’ Com- 
pensation Act § 33 (f) and (g) [USCA 
tit 33 § 933 (f) and (g)], an employ- 
er who approved a compromise set- 
tlement for the death of an employee 
was liable for the difference between 
such amount and the maximum lia- 
bility under the act. Jarka Corpora- 
tion of Boston v. Monahan, 48 F.(2d) 
283 [aff 62 F.(2d) 588]. 


58 Jarka Corporation v. Mona- 
han, 62 F.(2d) 588 [aff 48 F.(2d) 283]; 
Holmen v. Henry Jenning & Sons, 7 
F.(2d) 231; Napier v. John P. Gor- 
man Coal Co., 45 S.W.(2d) 1064, 242 
Ky. 127; Peterson v. O’Neil, 185 N.W. 
948, 151 Minn, 15. 


_{a]. Thus Workmen’s Compensa- 
tion Act Or. § 12, providing that, if 
the employee elects to seek a remedy 
against the party cauSing injury, the 
accident fund is not relieved from its 
obligation to account for compensa- 
tion, except to the extent that the 
employee may have recovered against 
the third party and actually collected, 
if less than that to which he is en- 
titled under the act, evidences an in- 
tendment that the accident fund shall 
be bound primarily to contribute, to 
a workman injured while working for 
a third party, the amount of compen- 
sation to which hé is entitled, to be 
relieved only to the extent of recov- 
ery by suit and actual collection. 
Holmen v. Henry Jenning & Sons, 7 
F.(2da) 231. 


59. Sinclair Oil & Gas Co. v. State 
Industrial Commission, 3 P.(2d) 438, 


ne 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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A third-party action by the employee’s administra- 
tor has been held not to cut off the right of the em- 
ployee’s dependents to deficiency compensation,®° 
unless the amount recovered is equal to the compen- 
sation recoverable from the employer and has been 


distributed to such dependents.*+ 


[§ 683] (2) Effect of Requirement of Notice of 
The failure of the employee to comply 
with a requirement of notice of election to pursue 
his remedy against a third person will preclude him 
from collecting under the act any deficiency between 
the compensation provided by the act and the amount 
recovered in the action,** unless the facts are such 
as will justify the employee in failing to comply with 
Such notice may be given at any 
time before an award of compensation is made under 


Election.®? 


the statute.®* 


151 Okl. 228 [dist O’Brien v. Lodi, 157 
N.E. 925, 246 N.Y. 46]. 


60. Russell v. 231 Lexington Ave. 
Corporation, 258 N.Y.S. 392, 236 App. 
Div. 177: 


61. Roessler v. Chain Grocery & 
Meat Co., (lowa) 196 N.W. 1020. 


62. Notice of claim of right under 
law of another jurisdiction see infra 
§ 684 note 73[a]. 


68. Lester v. Otis El. Co., 153 N.Y. 
S. 1058, 90 Mise. 649 [aff 155 N.Y.S. 
524, 169 App.Div. 613]; Ladd v. Hud- 
son, 288 P. 331, 143 Okl. 174. 


“It is doubtless a necessary con- 
clusion that where an employee brings 
such an action, without having duly 
evidenced his election to do so, he 
would not be entitled to any compen- 
sation under the statute, even though 
he did not recover in such action the 
full amount to which he would have 
been entitled under the statute. Such 
a situation could arise only through 
the failure of the employee to claim 
compensation under the statute and 
his disregard thereof in failing to give 
notice of his election. Neither the 
language nor the obvious purpose of 
section 29, however, would justify ‘a 
construction holding the giving of 
such notice to be a condition preced- 
ent to the maintenance of a com- 
mon-law action by an employee 
against a third party.” Lester v. 
Otis El. Co., 155 N.Y.S. 524, 169 App. 
Div. 613, 619. 


64 Ladd v. Hudson, 288 P. 331, 143 
Okl. 174. 


65. Kaplan v. Kaplan Knitting 
Mills, 161 N.E. 204, 248 N.Y. 10. 


66. Deductions and offsets general- 
ly see supra §§ 581-597. 


67. Anderson v.- Jarrett Chambers 
Co., 206 N.Y.S. 458, 210 App.Div. 543 
{dist Minto v. Hitchings & Co., 198 
N.Y.S. 610, 204 App.Div. 661]; Gil- 
bert v. Des Lauriers Column Mould 
Co., 167 N.Y.S. 274, 180 App.Div. 59; 
Texas Employers’ Ins. Ass’n v. Price, 
300 S.W. 667 [error dism 300 S.W. 
672, 117 Tex. 173]; Burdeau v. Do+ 
minion Bridge Co., 54 Que.Super. 363. 
See Rounsaville v. Central R. Co., 87 
N.J.Law 371, 374, 94 A. 392 [rev on 
other grounds 101 A. 182, 90 N.J.Law 
176] (where the court said: “There is 
no proof in the pending case as to 
the law of Pennsylvania. If it be said 
that the Pennsylvania law may pro- 
vide a different scheme of compensa- 
tion, and that the effect of our deci- 
sion may be to allow a double recov- 
ery, we can only say that questions 
of that kind had better be dealt with 
as they arise, and in the light of the 
exact scheme of compensation that 
may be involved. It is enough for 
the present to say that recovery of 


, 


, 
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[§ 684] 6. Election To Proceed in Another Ju-, 
In some jurisdictions the acceptance 
or recovery of compensation under the law of one 
state is not a bar to a claim for compensation under 


the law of another state,®°7 and this is particularly 


liable.®8 


compensation in two states is no more 
illegal, and is not necessarily more 
unjust than recovery upon two poli- 
cies of accident or life insurance.” 
McKesson-Fuller-Morrison Co. v. In- 
dustrial Commission, (Wis.) 250 N.W. 
396, 398 (where the court said: ‘‘Nei- 
ther is it for the courts to concern 
themselves over the prospects of 
double liability. That is a matter for 
the legislature to deal with’). 


“We cannot see how it can be a con- 
cern of [the Texas insurer] that [the 
employer] had taken out compensa- 
tion insurance for his employees in 
both states, and that price had re- 
ceived compensation under the New 
Mexico insurance policy.” Texas Hm- 
ployers’ Ins. Ass’n v. Price, (Tex.Civ. 
App.) 300 S.W. 667, 670 [error dism 
300 S.W. 672, 117 Tex. 173]. 


“The fact that the claimant was 
induced to invoke the New Jersey 
statute in the first instance did not 
deprive him of the right to have the 
law of his contract of employment 
enforced in the manner provided by 


law.’”’ Gilbert v. Des Lauriers Column 
Mould Co., 167 N.Y.S. 274, 275, 180 
App.Div. 59. 


“The sole question is whether the 
duty under the statute attaches. If 
there is a hazardous business being 
carried on in New York by a New 
York employer, and a New York em- 
ployee is doing work in another state 
which is incidental to the New York 
business, the employer has no alterna- 
tive, but must insure in New York, 
and the employee is*bound to his ex- 
clusive remedy here, and cannot waive 
it by electing to take compensation in 
the other state at the time of the con- 
tract of hire, or by taking inconsist- 
ent insurance in another state after 
the injury.” Anderson v. Jarrett 
Chambers Co., 206 N.Y.S. 458, 460, 
210 App.Div. 543. 


[a] In Massachusetts where the 
employee did not, at the time of his 
contract, give written notice that he 
claimed his rights under the law of 
any other jurisdiction, he does not 
forfeit his rights under the compen- 
sation act by receiving money from 
insurer and giving a release therefor 
in another’ jurisdiction. Migues’ 
Case, 183 N.E. 847, 281 Mass. 373; Mc- 
Laughlin’s Case, 174 N.E. 338, 274 
Mass. 217. 


68. Norwich Union Indemnity Co. 
v. Wilson, (Tex.Civ.App.) 43 S.W.(2d) 
473; Norwich Union Indemnity Co. 
v. Wilson, (Tex.Civ.App.) 17 S.W.(2d) 
68. 


69. Migues’ Case, 183 N.E. 847, 281 
Mass. 373; McLaughlin’s Case, 174 N. 
BH. 3388, 274 Mass. 217; Burdeau v. 
Dominion Bridge Co., 54 Que.Super. 
363. See Gilbert v. Des Lauriers Col- 
umn Mould Co., 167 N.Y.S. 274, 275, 


true where the payment by insurer in ‘the sister 
state is made under the mistaken belief that it is 
However, the sum first received must, 
according to some authorities, be deducted from the 
amount of the second recovery.*® 
dictions it is held that where claimant recovers com- 
pensation in a sister state he is precluded from 
recovery in any other state,7° and it is immaterial 
that the employer has paid nothing on account of 
the award in the sister state™! and is not admitting 


In other juris- 


180 App.Div. 59 (holding that ‘‘the in- 
surance carrier, being credited with 
the amount it has paid under the pro- 
visions of the New Jersey statute, is 
not aggrieved’); McKesson-Fuller- 
Morrison Co. v. Industrial Commis- 
sion, (Wis.) 250 N.W. 396, 398 (where 
the court said: “We held that it is 
not improper for the Industrial Com- 
mission to take prior awards made in 
other states into consideration and 
give credit to the employer for such 
amounts as he paid under the acts of 
other states’); Interstate Power Co. 
v. Industrial Commission of Wiscon- 
sin, 234 N.W. 889, 894, 203 Wis. 466 
(where the court said: ‘‘We concede 
the jurisdiction of the Iowa Commis- 
sion to determine the rights of the 
parties under the Iowa act, and we 
claim_the jurisdiction of the Wiscon- 
sin Commission to determine their 
rights under the Wisconsin act. It 
is contended that this may result in 
double compensation. That question 
is not properly involved in this case, 
for the reason that the commission 
credited the employer with all sums 
paid under the Iowa act. No com- 
plaint is made of this disposition of 
the case. While it is not necessary 
in this appeal to pass upon the va- 
lidity of this procedure, we see no 
reason why payments made, whether 
voluntarily or in accordance with the 
terms of the Compensation Law of 
some other state, cannot and should 
not be credited by the Wisconsin Com- 
mission’’). 


70. Hughey v. Ware, 276 P. 27, 29, 
34 N.M. 29; Tidwell v. Chattanooga 
Boiler & Tank Co., 45 S.W.(2d) 528, 
163 Tenn. 648 [den reh 43 S.W.(2d) 
221, 163 Tenn. 420]. 


[a] Thus, where employee and em- 
ployer were residents of New Jersey, 
and the principal business of the em- 
ployer was carried on in New Jersey, 
and the employee was injured in this 
state, but received compensation in 
New Jersey under the law of that 
state, he is estopped later to seek com- 
pensation in this state, in view of the 
fact that it does not appear that the 
New Jersey law is contrary to the 
laws or policy of this state. Minto v. 
Hitchings & Co., 198 N.Y.S. 610, 204 
App.Div. 661. 


71. Tidwell v. Chattanooga Boiier 
& Tank Co., 45 S.W.(2d) 528, 163 Tenn. 
648 [den reh 43 S.W.(2d) 221, 163 
Tenn. 420). 


[a] Thus election of a petitioner 
whose husband was killed in a for- 
eign state to recover compensation 
there was held irrevocable after tak- 
ing benefits of such recovery, notwith- 
standing the employer paid nothing on 
such award. Tidwell v. Chattanooga 
Boiler & Tank Co., 43 S.W.(2d) 221, 
163 Tenn. 420 [reh den 45 S.W.(2d) 
528, 163 Tenn. 648]. 
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liability thereupon.72_ So, under a workmen’s com- 
pensation law, allowing a workman to elect any 
other remedy at law, a valid release in an action in 
one state is a valid defense to an action by him in 
another state.73 Where it is difficult to tell whether 
a particular case falls under a state compensation act 
or the federal employers’ liability act, it may be 
possible to proceed under both statutes until the 
facts are developed,’* and, accordingly, a suit in 
a federal court for compensation under the federal 
employers’ liability act is not an abandonment of 
any claim for compensation under the state statute.”° 
Neither does payment by the employer of hospital 
and doctor’s bills as required by the state compensa- 
tion act, without the assent of the employee that 
such payment is in compliance with the act, estab- 
lish employee’s acceptance of act, excluding action 
under the federal employers’ liability act.7° An 
employee injured while loading a vessel, who is 
entitled to the remedy afforded by the state work- 
men’s compensation act does not elect that remedy 
to the exclusion of the remedy in admiralty by sign- 
ing, at the request of an attorney, the notice to his 
employer contemplated by the act.*7 


[§ 685] 7. Recovery of Compensation from An- 
other. The fact that an injured employee may have 
obtained compensation for total incapacity from 
another master for a subsequent injury to which he 
was not entitled cannot defeat his right to recover 
compensation for total disability in an action against 
insurer of the first master, the fraud, if any, being 
on the second, and not the first, master.7* An em- 


[b] Petitioner disaffirms contract 
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the act,® 


82. Blane v. Iglehart, 5 La.App. 17. 


[§§ 684-686 


ployee who sues his employer and the employer’s 
insurance carrier for compensation does not there- 
by waive his right to sue a principal contracting 
with his employer, on the ground that the work done 
was part of the business of the principal so as to 
make the principal liable under the statute,”° since 
the employee, although he had only one remedy, 
had a right to enforce it against either of two 
solidary obligors,®® and an action against one of 
the solidary obligors does not release the other.** 


[§ 686] B. Estoppel of, or waiver by, Employer 
and Insurance Carrier. An admission by the em- 
ployer or insurer that it is such does not estop it 
from asserting that the employment is not within 
the compensation act.8?. Further, the fact that the 
alleged employer may be estopped as against the 
general public from denying the relationship does 
not preclude him from asserting as against claim- 
ant that the relation of employer and employee did 
not exist.22 The conduct of the employer may 
however be such as to estop him from claiming that 
the injury did not arise out of .the employment, ** 
or that the employee’s injury did not fall within 
Where the employer has agreed with 
the injured workman and has been making him pay- 
ments for his injury, he may by his acts and con- 
duet estop himself to deny that the employee is un- 
der the provision of the act.8° On the other hand, 
the fact that the employer agreed to pay compen- 
sation,’? or actually made payments in the form of 
compensation,®® or the fact that the employer paid 


87. Burns v. Edison, 105 A. 717, 92 
N.J.Law 288. 


of employment in one state by recov- 
ering compensation in a foreign state. 
Tidwell v. Chattanooga Boiler & Tank 
Co., 43 S.W.(2d) 221, 163 Tenn. 420 
en den 45 S.W.(2d) 528, 163 Tenn. 
648]. 


72. Tidwell v. Chattanooga Boiler 
& Tank Co., 45 S.W.(2d) 528, 163 Tenn. 


648 [den reh 43 S.W.(2d) 221, 1638 
Tenn. 420]. 
73. Leach v. Mason Valley Mines 


Co., 161 P. 513, 40 Nev. 148. 


[a] Release and acceptance of 
money for injury occurring outside 
state under a contract in the state 
did not amount to notice of claim of 
right of action under the laws of the 


state where the injury occurred. Mc- 
Laughlin’s Case, 174 N.BH. 338, 274 
Mass, 217. 

74, Southern Ry. Co. v. Grigsgy, 
292 S.W. 8, 155 Tenn. 285. 

75. Southern Ry. Co. v. Grigsgy, 
supra. 

76. Grand Trunk Ry. Co. of Can- 


ada v. Knapp, 233 950, 147-C.C.A. 
624, 


77. Siebert v. Patavsco Ship Ceil- 
ing & Stevedore Co., 253 F. 685, decree 
affirmed Patapsco Ship Ceiling & 
Stevedore Co. v. Seibert, 258 F. 990, 
169 C.C.A. 134. 


78. Home Life & Accident Co. v. 
Corsey, (Tex.Civ.App.) 216 S.W. 464. 


79. Seabury v. Arkansas Natural 
Gas Corporation, 130 So. 1,171 La. 199 
[aff 127 So. 25, 14 La.App. 153]. 


80. Seabury v. Arkansas Natural 
Gas Corporation, Supra. 


81. Seabury v. Arkansas Natural 
Gas Corporation, supra. 


83. Burks v. Glenmore Service Sta- 
tion, 2 La.App. 530. 


84. Bach vy. Interurban Ry. Co., 
(lowa) 171 N.W. 723 [mod on other 
grounds 174 N.W. 333]. 


[a] Thus, where the employer and 
the widow of a deceased employee en- 
tered into a settlement pursuant to 
the Workmen’s Compensation Law, 
which was partly performed when in- 
surer stopped payment because of its 
claim that deceased was engaged in 
interstate commerce, it was estopped 
to assert that the injury did not arise 
out of the employment. Bach _y. In- 
terurban Ry. Co., (Iowa) 171 N.W. 723 
[mod on other grounds 174 N.W. 333]. 


-85. Summers v. Woodward, Wight, 
& Co., 76 So. 674, 142 La, 241. 


{a] Thus (1) the employer’s pay- 
ment of wages of an injured employee, 
its insurance policy taken out with 
reference to Burke-Roberts Employ- 
ers’ Liability Act, its receipts for 
wages taken by it under Louisiana 
Workmen’s Compensation Act, and its 
reimbursement from insurer, were 
held to eliminate the question wheth- 
er the employee was entitled to com- 
pensation under the act. Summers v. 
Woodward, Wight & Co., 76 So. 674, 
142 La. 241. (2) An employer who 
has directed an employee to convey 
workmen to a certain camp will be 
estopped from claiming, on the em- 
ployee’s death in the performance of 
such duty, that the employee was act- 
ing for the private benefit of an in- 
dividual member of the firm. Rogers 
Her tear 122 N.E. 778, 70 Ind.App. 


86. Sunlight Coal Co. v. Floyd, 26 
S.W.(2d) 530, 233 Ky. 202; Junior Oil 
Co. v. Byrd, 264 S.W. 846, 204 Ky. 375. 


ss. Ill.—kKelly-Atkinson Const. Co. 
vy. Foreman Bros. Banking Co., 218 
Tll.App. 345. 


La.—Musick v. Central Carbon Co., 
ior 277, 166 La. 355 [aff 8 La.App. 


N.J.—Helminsky v. Ford Motor Co.. 
168 A. 420, 111 N.J.Law 369 [aff 
162 A. 189, 10 N.J.Mise. 1042]. 


Wis.—Radtke Bros. v. Industrial 
Commission of Wisconsin, 183 N.W. 
168, 174 Wis. 212. 


Que.—Barry v. Canadian Northern 
Ry., 57 Que:Super. 290. 


[a] @hus (1) the question wheth- 
er injuries to an employee are or are 
not within the Workmen’s Compensa- 
tion Act is not determined by the 
fact that he actually received some 
payments from the employer in the 
form of compensation under the 
act. Kelly-Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. (2) The employer’s pay- 
ment. of maximum compensation un- 
til the employee’s death was held 
not an admission that the injury 
caused death. Musick v. Central 
Carbon Co., (11%) Sop 20079 166.) das 
355 [aff 8 La.App. 136]. (3) That 
the employer without agreement or 
award for compensation paid the em- 
ployee for time lost after he first ceas- 
ed work and until his death did not 
estop the employer from denying that 
the employee’s death was due to an 
accident at the employer’s plant. Hel- 
minsky v. Ford Motor Co., 168 A. 420, 
111 N.J.Law 369 [aff 162 A. 189, 10 
N.J.Mise. 1042]. (4) The fact that 
the employer paid the injured em- 
ployee money during the time of tem- 
porary disability did not preclude the 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§§ 686-687] 


the employee’s medical expenses,*® or ordered a 
nurse and agreed to pay the employee’s hospital 
bill,°° has been held insufficient to estop the em- 
Where the employer 
has made no payments and has actively resisted the 
employee’s claim, an estoppel does not arise.®! 
employer does not surrender rights guaranteed by 
the federal law merely by electing to accept one of 
two kinds of liability in respect of matters with- 
So, employer, having sought 
to confine employees’ representatives to workmen’s 
compensation remedy for accident on maritime water 
is not estopped to maintain such claim by having 
instituted for limitation of liability under the federal 


ployer from denying liability. 


in the state’s control.®? 
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statute.°* Moreover, having successfully contended 
in such proceedings to limit liability that compensa- 
tion bureau had sole jurisdiction of claims, the em- 
ployer will be estopped before the bureau to dis- 
pute its jurisdiction.°** 
to an injured employee does not in itself sufficiently 
show an adoption of the compensation law or create 
an estoppel to question the jurisdiction of state 
tribunals as against those of admiralty.®® 


The making of payments 


The selection of an arbitrator by the employer and 
joining in the arbitration and complying with the 
award may constitute a waiver of defenses against 
the validity of the claim.®* 


XX. AGREEMENTS AS TO COMPENSATION; COMPROMISE, SETTLEMENT, 


[§ 687] A. Nature and Validity—1. In General. 
Subjeet as a rule to approval by the court or indus- 
trial commission,®®’ the workmen’s compensation acts 
in the several jurisdictions either expressly or im- 
pliedly permit the injured employee and the em- 


employer, in a proceeding under the 
Workmen’s Compensation Act, from 
making the defense that the employee 
at the time of the accident was not 
performing a service growing out of, 
and incidental to, his employment. 
Radtke Bros. v. Industrial Commis- 
sion of Wisconsin, 183 N.W. 168, 174 
Wis. 212. 


89. Spiller v. Industrial Commis- 
sion, 163 N.E. 406, 331 Ill. 401, 60 
A.L.R. 1397. 


{a] Thus an employer paying an 
employee’s medical expenses is not 
thereby estopped from denying liabil- 
ity for compensation. Spiller v. In- 
dustrial Commission, 163 N.E. 406, 331 
Ill. 401, 60 A.L.R. 1397. 


90. F. Becker Asphaltum Roofing 
Co. v. Industrial Commission, 164 N.E. 
668, 333 Ill. 340. 


[a] Thus the conduct of the em- 
ployer in ordering a nurse and agree- 
ing to pay the hospital bill did not 
admit liability and that the injury 
grew out of and was in the course of 
employment. F. Becker Asphaltum 
Roofing Co. v. Industrial Commission, 
164 N.E. 668, 333 Ill. 340. 


91. Kouns vy. Josselson Bros., 
S.W.(2d) 346, 236 Ky. 379. 


92. Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Cook, 50 S.Ct. 308, 281 U.S. 
233, 74 L.Ed. 823, reversing judgment 
(C.C.A.) 31 F.(2d) 497, cert gr 50 
S.Ct. 15, 280 U.S. 538, 74 L.Ed. 599. 


93. The Linseed King, 48 F.(2d) 
311 [aff 52 F.(2d) 129, cert ger 52 S.Ct. 
126, 284 U.S. 610, 76 L.Ed. 522, rev on 
other grounds 52 S.Ct. 450, 285 U.S. 
502, 76 L.Ed. 903]. 


94. The Linseed King, 48 F.(2d) 
311 [aff 52 F.(2d) 129, cert gr 52 S. 
Ct, 126; (284. U-S:, 6107 765 L.Ed). 522, 
rev on other grounds 52 S.Ct. 450, 285 
U.S. 502, 76 L.Ed. 903]. 


95. Jordan v. Frederick Leyland & 
Co., 7 F.(2d) 386; Fitzgerald v. Har- 
bor Lighterage Co., 155 N.E. 74, 244 
N.Y. 132; Doey v. Howland, 120 N.E. 
53, 224 N.Y. 30; Perkins v. United 
States Fidelity & Guaranty Co., (Tex. 
Commn.App.) 299 S.W. 213. 


[a] Reason for rule.—‘‘This fol- 


, 
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lows from the fact that the determi- 
nation [of the commission, under 
which payments were made] was a 
nullity. It bound no one. It was a 
void determination.’”” Doey v. How- 
land; 120 N.E. 53, 55, 224 N.Y. 30. 


96. Brown v. George A. Fuller Co., 
163 N.W. 492, 197 Mich. 1. 


97. Lump sum agreements see su- 
pra § 604. 


98. See infra § 694. 
99. Idaho.—in re Bones, 280 P. 
223, 48 Idaho 85. 


Ill.—Hartford Accident & Indem- 
nity Co. vy. Industrial Commission, 
151 N.B. 495, 320 Ill. 544; Interna- 
tional Coal & Mining Co. v. Industrial 
Commission, 127 N.E. 7038, 2938 Ill. 
524, 10 A.L.R. 1010. 


Ind.—In re Stone, 117 N.E. 669, 66 
Ind.App. 38. 


Kan.—Powell v. Kansas-Missouri 
Ry. & Terminal Co., 249 P. 675, 121 
Kan. 622; Harp v. Red Star Milling 
Co: 2472 2. (86657 121 Kant 1451) [totl 
252 P. 270]; Cramer vy. Kansas City 
RyS CO, acll oe 11o. iizecan ago. 
Dotson v. Proctor & Gamble Mfg. 
Co., 169 P. 1136, 102 Kan. 248; Weath- 
ers v. Kansas City Bridge Co., 162 P. 
957, 99 Kan. 652. 


Ky.—Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 S. 
W. 5335212 Kye 1238547 ACER. 789% 
Junior Oil Co. v. Byrd, 264 S.W. 846, 
204 Ky. 375. 


La.—Young v. Glynn, 131 So. 51, 
171 La. 371 [aff 126° So, 559, 14 La. 
App. 619]; Musick v. Central Carbon 
Co., 8 La.App. 136 [aff 117 So. 277, 166 
aa aood 


Mass.—Kareske’s Case, 
301, 250 Mass. 220. 


Mich.—Richards v. Rogers Boiler 
& Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev on other grounds 226 N.W. 
871, 248 Mich. 155]; Harrington v. 
Department of Labor and Industry, 
233 N.W. 361, 252 Mich. 87; Dettloff 
v. Hammond, Standish & Co., 161 N. 
W. 949, 195 Mich. 117. 


Neb.—Pierce v. Boyer Van Kuran 
Lumber, etc., Co., 156 N.W. 509, 99 
Neb. 321, L.R.A.1916D 970. 
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ployer or insurer to enter into a private agreement 
as regards the compensation to which the employee 
is entitled;®® in fact such agreements are encour- 
aged by the courts! and the legislatures.? Although 
expressly authorized by statute, the making of agree- 


Okl.—Magnolia Petroleum Co. v. 
Edgett, 1 P.(zd) 758, 151 Okl. 79; T-B 
peas Co. v. Boring, 225 P. 902, 99 

kl. 61. 


Tenn.—Mangrum y. Autna Life Ins. 
Co., 280 S.W. 1011, 153 Tenn. 209. 


Wis.—Nowiny Pub. Co. v. Indus- 
trial Commission, 203 N.W. 740, 187 
Wis. 30. 


Que.—Patenaude vy. Canada Cement 
Co., 20 Que.Pr. 241. 


Sask.—Carr v. Imperial Oil Co., 16 
Sask.L. 429, 38 Dom.L.R. 154, 1 West. 
Wkly. 89. 


Austr.—Great Fingal Consolidated 
Ltd. v. Sheehan, 3 Austr.C.L.R. 176. 


[a] In Texas the statute permits 
compromise agreements if the extent 
of the employee’s injuries is uncer- 
tain, indefinite, and incapable of being 
ascertained. Traders’ & General Ins. 
Co. v. Bailey, (Civ.App.) 62 S.W.(2d) 
696; Jenkins v. Texas Employers’ 
Ins. Ass’n, (Civ.App.) 211 S.W. 349. 


[b] Stoppage of compeusation.— 
Parties to a compensation proceed- 
ing may, by a settlement receipt, 
agree to stoppage of compensation. 
Richards v. Rogers Boiler & Burner 
Co., 234 N.W. 428, 252 Mich. 52 [rev 
on other grounds 226 N.W. 871, 248 
Mich. 155]. 


[ce] Particular agreements con- 
strued.—Branford v. North BHastern 
R. Co., 4 B.W.C.C. 84; Rosie v. Mack- 
ay, 2 B.W.C.C. 150, 46 Sc.lL.Rep. 999; 
Lawrie v. Brown, 1 B.W.C.C. 137, 45 
Se.L.Rep. 477; Cleverley v. Gas, etc., 
Co; I BIAW:.CiGC. 82.024 bros. 


1. Hartford Accident & Indemnity 
Co v. Industrial Commission, 151 N.E. 
495, 320 Ill. 544. 


[a] Compromises which avoid lit- 
igation and which are made without 
deceit or fraud are encouraged by the 
courts. Powell vy. Kansas-Missouri 
Ry. & Terminal Co., 249 P. 675, 121 
Kan. 622. 


2. U.S. Casualty Co. v. Smith, 129 
S.E. 880, 34 Ga.App. 363 [aff 133 S.E. 
851, 162 Ga. 130]; Cramer vy. Kansas 
City (Ryss Cols 2110R) 14/8, 12 acan’ 
298; Dettloff v. Hammond, Standish 
& Co., 161 N.W. 949, 195 Mich. 117. 


\ 
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ments is permissive and not mandatory.* The par- 
ties may not by agreement deprive the industrial 
commission of jurisdiction,‘ nor relieve the employ- 
er from liability under the act.° As a general rule, 
the terms of the agreement must be in accordance 
with the provisions of the act,® or at least substan- 
tially so;? and the provisions of the act will be read 
Under varying statutes,® in 
some jurisdictions an agreement must not vary the 


into an agreement. 


3. Moss v. Levin, 119 So. 558, 120 
So. 258, 10 La.App. 149; O’Brien v. 
Det Forende Damphibs Selskab, 109 
A. 517, 94 N.J.Law 244. 


[a] Invitation by workmen’s com- 
pensation aid bureau to enter into 
an agreement is not an order to do so, 
so that a compensation agreement 
made after such invitation is not en- 
tered into under compulsion. O’Brien 
vy. Det Forende Damphibs Selskab, 109 
A. 517, 94 N.J.Law 244. 


4 Hartford Accident & Indemni- 
ty Co. v. Industrial Commission, 151 
N.E. 495, 320 Ill. 544; Harrington v. 
Department of Labor and Industry, 
233 N.W. 361, 252 Mich. 87; Indemni- 
ty Ins. Co. of North America v. Mur- 
phy, (Tex.Civ.App.) 53 S.W.(2d) 503. 


[a] Accord and satisfaction after 
jurisdiction of commissioner is re- 
voked.—After jurisdictipn of the 
commissioner is revoked and a claim 
is pending before him, accord and 
satisfaction between the parties is 
unlawful where the statute provides 
for only such agreements as are ex- 
pressly authorized by it. ‘Lumber 
Mut. Casualty Ins. Co. of New York v. 
Locke, 60 F.(2d) 35. 


[b] Belease of insurer after appli- 
cation to commission.—A _ statute 
which provides that an employee does 
not have the right to grant a re- 
lease of a claim against his employ- 
er after an application for compensa- 
tion has been made to the industrial 
commission applies equally to a re- 
lease to the employer’s insurer.  IIl- 
linois Indemnity Exchange v. Indus- 
trial ES selon 124 N.E. 665, 289 
Til. 233. 


5. Checker Taxi Co. v. Industrial 
Commission, 174 N.E. 849, 343 Ill. 139; 
International Coal & Mining Co. v. 
Industrial Commission, 127 N.E. 7038, 
293 Ill. 524, 10 A.L.R. 1010; Wabash 
Ry. Co. v. Industrial Commission, 121 
N.E. 569, 286 Ill. 194; Wise Coal & 
Coke Co. v. Roberts, 161 S.E. 911, 157 
Va. 782. 


[a] Agreement not mentioning 
act.—Although the receipt and re- 
lease given at the time a servant 
made settlement for injuries did not 
mention the Workmen’s Compensa- 
tion Act, it was held that, as the em- 
ployer was operating under the act, 
it must be deemed the settlement was 
made under the act, for it would be 
contrary to the purpose of the act to 
allow such an employer to relieve it- 
self in that manner from further lia- 
bility. Checker Taxi Co. v. Indus- 
trial Commission, 174 N.E. 849, 343 


fll. 189; Wabash Ry. Co. v. Indus- 
trial Commission, 121 N.E. 569, 286 
LO 4: 

6. Ill.—Van Meter v. Hartford Ac- 


cident & Indemnity Co., 238 Ill.App. 
210. 


Jowa.—Comingore v. Shenandoah 
Artificial Ice, Power, Heat & Light 
Co., 226 N.W. 124, 208 Iowa 430. 


Ky.—Rockhouse Coal Co. v. Collins, 
278 S.W. 540, 212 Ky. 1387; Workmen’s 
Compensation Board of Kentucky v. 


“Abbott, 278 
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S.W. 5338, 212 Ky. 123, 47 
A.L.R. 789; Junior Oil Co. v. Byrd, 
264 S.W. 846, 204 Ky. 375. 


Mich.—Harrington vy. Department 
of Labor and Industry, 233 N.W. 361, 
252 Mich. 87; Dettloff v. Hammond, 
Standish & Co., 161 N.W. 949, 195 
Mich, 117. 


Pa.—Blair v. Laughead, 165 A. 58, 
108 Pa.Super. 407. 


Tenn.—Mangrum vy. 40tna Life Ins. 
Co., 280 S.W. 1011, 153 Tenn. 209. 


[a] Agreement to sue third par- 
ty and credit amount recovered to em- 
ployer’s debt for compensation.—The 
driver of a milk wagon for a cream- 
ery company was killed by the auto 
truck of another campany, and the 
creamery company, its accident in- 
surer, the widow and administratrix 
of the deceased servant, and her at- 
torneys made an agreement, provid- 
ing that the widow might sue for the 
death of her husband the company 
whose motor truck ran into him, and 
that, if the amount recovered by the 
widow should exceed the amount pay- 
able by the employer and insurer un~- 
der the Workmen’s Compensation 
Law, decedent’s dependents should 
have no claim against the employer 
and insurer and that, if she recovered 
less, the employer and insurer would 
pay her the difference between her 
recovery and the amount due under 
the Compensation Act. It was held 
that the agreement was void ab in- 
itio, because opposed to public policy 
and express statute, and that if not 
void in the beginning, it became so 


when the widow instituted suit 
against the company owning the 
truck which killed her husband. 


Dettloff v. Hammond, Standish & Co., 
161 N.W. 949, 195 Mich. 117. 


{[b] If parties do what statute for- 
bids them to do, the agreement is 
voidable if not void. Boyko v. Fed- 
erated Metals Corporation, 164 A. 462, 
11 N.J.Mise. 82 [aff 168 A. 672, 11 N. 
J.Mise. 807]. 


7. Musick v. Central Carbon Co., 
ee os 136 [aff 117 So. 277, 166 La. 
5]. 


8. Van Meter vy. Hartford <Acci- 
dent & Indemnity Co., 238 I11.App. 
210; Comingore v. Shenandoah Arti- 
ficial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430. 


[a] Termination of compensation 
py death.—Although the agreement 
provides that an injured employee 
shall receive certain payments for a 
specified length of time, payments 
cannot be recovered from the employ- 
er after the death of the employee 
where the compensation act provides 
that payments for disability shall 
cease at the death of the injured em- 


ployee. Van Meter v. Hartford Acci- 
one & Indemnity Co., 238 Ill.App. 
0. 
[b] Termination of compensation 


to widow on remarriage.—Where a 
widow remarried before all the sum 
agreed on was paid to her, she could 
not recover the balance, under a stat- 
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amount payable under the act?® and fix compensa- 
tion at less than the statutory amount,'! or change 
the method of compensation fixed by the act,*? or 
the period during which the payments are to be 
made,!® or attempt to preclude the employee from 
showing a future disability,t* but in other juris- 
dictions agreements are not restricted to the amount 
of compensation fixed by the act,’ and compromises 
for lesser amounts are permitted where it is uncer- 


ute providi that compensation to a 
widow of a deceased employee should 
cease on her remarriage. Comingore 
v. Shenandoah Artificial Ice, Power, 
Heat & Light Co., 226 N.W. 124, 208 
Iowa 430. 


9. See statutory “provisions. 


10. Blair v. Laughead, 165 A. 58, 
108 Pa.Super. 407. ~ 


11. San Francisco-Oakland Termi- 
nal Rys. v. Industrial Accident Com- 
mission, 179 P. 386, 180 Cal. 121; 
Forbes v. Ottumwa Sand Co., (lowa) 
249 N.W. 399. 


[a] Award guaranteed by act.— 
An agreement must not prevent the 
employee from receiving the award 
guaranteed by the act. Southers S.S. 
Co. v. Sheppeard, 34 F.(2d) 959. 


[b] TIllustrations.—(1) Where a 
watchman was killed while acting 
at a crossing for both an intra-state 
and an interstate carrier, and his wife 
executed a written release to the in- 
terstate carrier in consideration of a 
certain amount, the release, in so far 
as any claim under the Workmen’s 
Gompensation Act was concerned, was 
invalid as against the intra-state car- 
rier, where it did not provide for pay- 
ment of full compensation in accord- 
ance with provisions of the act. San 
Francisco-Oakland Terminal Rys. v. 
Industrial Accident Commission, 179 
P. 386, 180 Cal. 121. (2) Memoran- 
dum of a settlement between compen- 
sation claimant and the employer fix- 
ing compensation at less than the 
statutory amount was held invalid 
and did not preclude the commission- 
er from entering a valid order. 
Forbes v. Ottumwa Sand Co., (Iowa) 
249 N.W. 399. 


12. Southern S. S. Co. v. Shep- 
peard, 34 I.(2d) 959. 


yates sum agreements see supra § 


13. Blair v. Laughead, 165 A. 58, 
108 Pa.Super. 407. 


14. Harrington v. Department of 
Labor and Industry, 233 N.W. 361, 
252 Mich. 87; Kincannon v. State 
Compensation Com’r, 149 S.E. 665, 107 
W.Va. 533; Walker v. State Compen- 
sation Commissioner, 149 S.E. 604, 107 
W.Va. 531. 


[a] Reason for rule.—An agree- 
ment to close the account might be 
very disadvantageous to the em- 
ployee. Walker v. State Compensa- 
tion Commissioner, 149 S.E. 604, 107 
W.Va. 531. 


{[b] Fixing period of disability by 
contract.—An agreement which seeks 
to fix by contract rather than by fact 
the period of disability and to fix 
the same finally and beyond right of 
further recourse to the department of 
labor and industry is void. Harring- 
ton v. Department of Labor and In- 
dustry, 233 N.W. 361, 252 Mich. 87. 


Modification of award for changed 
conditions see infra §§ 1466-1484. 


15. In re Stone, 117 N.B. 669, 66 
Ind.App. 38. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tain whether the employee is entitled to anything,*® 
or the extent of the injury is uncertain.1?7 An agree- 
ment which is merely incomplete is not invalid.+§ 


[§ 688] 2. Fraud and Misrepresentation.1® 
agreement induced by the fraud or misrepresentation 
of the employer or insurer,?° or the misrepresenta- 
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An 


tion of the employee’s injuries by the employer’s or 


insurer’s physician,” is not binding, although if the 
employee does not rely on the misrepresentations, 


the agreement is valid.?? 
[§ 689] 3. Mistake.?8 


the mistake must be one of fact 


[a] Matters leading up to amount. 
—The injured and employer may 
agree as to matters leading up to 
the amount as well as the amount of 
compensation itself. In re Stone, 117 
N.E. 669, 66 Ind.App. 38. \ 


16. Lumbermen’s Reciprocal Ass’n 
v. Day, (Tex.Commn.App.) 17 S.W. 
(2d) 1043 [aff (Civ.App.) 8 S.W.(2d) 
709]; Estes v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 46 S. 
W.(2d) 413; Brigham Young Univer- 
sity v. Industrial Commission of 
Utah, 279 P. 889, 74 Utah 34, 65 A. 
L.R. 152. 


[a] Parties may make any com- 
promise agreement they may choose 
to make where the extent of the in- 
jury of the employee is uncertain and 
indefinite. Texas Employers’ Ins. 
Ass’n v. Lee, (Tex.Civ.App.) 21 S.W. 
(2d) 56. 


{[b] Agreement pending appeal 
from award.—Where the facts and 
circumstances are such that it is un- 
certain whether an award approved 
by the industrial commission will be 
affirmed, the employer and employee 
may enter into a compromise settle- 
ment agreement if such is done fair- 
ly and no advantage is taken of the 
employee, the transaction not being 
in violation of a statute prohibiting 
an employee from waiving his rights, 
for the settlement is not a waiver of 
the employee’s rights but is based 
on his rights under the act. Brig- 
ham Young University v. Industrial 
Commission of Utah, 279 P. 889, 74 
Gtates4, 6p Allah. lDZ. j 


17. Young v. Glynn, 131 So. 51, 171 
La. 371 [aff 126 So. 559, 14 La.App. 
619]; Lumbermen’s Reciprocal Ass’n 
v. Day, (Tex.Commn.App.) 17 S.W. 
(2d) 1043 [aff (Civ.App.) 8 S.W.(2d) 
709]; Traders’ & General Ins. Co. v. 
Bailey, (Tex.Civ.App.) 62 S.W.(2d) 
696; Estes v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 46 S. 
W.(2d) 413; Maryland Casualty Co. 
v. Meyer, (Tex.Civ.App.) 41 S.W.(2d) 


291; Jenkins v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 211 S.W. 
349. 


[a] Time of uncertainty.—The ex- 
tent of the injuries must be uncertain 
and incapable of being ascertained at 
the time of the proposed settlement. 
Traders’ & General Ins. Co. v. Bailey, 
(Tex.Civ.App.) 62 S.W.(2d) 696. 


18. Home Packing & Ice Co. v. Ca- 
hill, 123 N.E. 415, 71 Ind.App. 245. 


{a] Employer cannot complain of 
an agreement for compensation to 
an injured employee, filed with, and 
approved by, the industrial board, be- 
cause it made no provision for pay- 
ment during a period of partial dis- 
ability which might ensue in the 
course of recovery. Home Packing & 

7 


* 


An agreement based on a 
mutual mistake,?* or a mistake of fact by the em- 
ployee,?® is not binding. There is authority that 


and not of law 


Ice Co. v. Cahill, 123 N.E. 415, 71 Ind. 
App. 245. 


19. As grounds for review and 
cancellation see infra § 704. 


20. Cramer v. Kansas City Rys. 
Cog 201 PO D138, te) Kani298; “Barry 
v. Bay State St. R. Co., 110 N.E. 1081, 
222 Mass. 366; Carpenter v. Detroit 
Forging Co., 157 N.W. 374, 191 Mich. 
45; Estes v. Hartford Accident & In- 


demnity Co., (Tex.Civ.App.) 46 S.W. 
(2d) 418. 
[a] Illustration.—Where, in an 


action against a railway company for 
injuries sustained by plaintiff, an em- 
ployee of a tnird person, a subscriber 
under the Workmen’s Compensation 
Act, defendant set up in bar of plain- 
tiff's right to recover an agreement 
of settlement entered into between 
plaintiff and his employer, St. (1911) 
c 751 pt 3 § 4, as amended by St. 
(1912) ec 571 § 9, authorizing such 
agreements, the filing of them, and 
the approval thereof by the industrial 
accident board, plaintiff was entitled 
to show that the agreement was void 
and that the board was without juris- 
diction because his signature thereto 
was procured by false representa- 
tions. Barry v. Bay State St. R. Co., 
110 N.E. 1031, 222 Mass. 366. 


[b] Evidence held not to show 
fraud.—Stewart v. Model Coal Co., 
288 S.W. 696, 216 Ky. 742; Winn v. 
Adjustable Table Co., 159 N.W. 372, 
193 Mich. 127 [aff 163 N.W. 906, 193 


Mich. 127]. 

21. Estes v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 46 S. 
W.(2d) 413. 

22. Estes v. Hartford Accident & 
Indemnity Co., supra. 

[a] For example, where the em- 


ployee was not induced to enter into 
the agreement by the intentional mis- 
representation by insurer’s physician, 
but had a physician of his own and 
signed the agreement on the advice of 
his attorney, the agreement was not 
invalid for fraud. Estes v. Hartford 
Accident & Indemnity Co., (Tex.Civ. 
App.) 46 S.W.(2d) 413. 


23. As grounds for modification 
or cancellation see infra § 705. 


24. Nelson v. London Guarantee & 
riimmin 3 Co., 189 P. 306, 46 Cal.App. 


25. Bunker v. Great Falls Mfg. 
Co., 146 A. 529, 84 N.H. 84. 


[a] Thus an employee’s receipt of 
a sum in settlement of compensation 
for injuries was not binding where 
based on the mistaken assurance that 
disability had terminated. Bunker v. 
eh eee Mfg. Co., 146 A. 529, 84 


s6. O’Brien vy. Det Forende Dam- 
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in order to invalidate the agreement.?® An illiterate 
employee unable to speak or write the English lan- 
guage has been held not bound by a compensation 
agreement signed by him where, through the incom- 
petency of the interpreter furnished by his employ- 
er, he misunderstood the nature of the agreement 
and acted in ignorance of his rights.?7 


[§ 690] 4. Consideration.?§ 
erally,?® an agreement as to compensation must be 
founded on consideration, and where it is not so 
founded, it is invalid and of no effect.?° 
of the employer from further liability is not bind- 
ing where it is given for the payment of an amount 
already due under the act*+ or under a prior agree- 


As in contracts gen- 


A release 


oy 


ppibs Selskab, 109 A. 517, 94 N.J.Law 


[a] For example, an erroneous be- 
lief that New Jersey workmen’s com- 
pensation laws applied to an em- 
ployee’s death from a maritime acci- 
dent, the facts of which were fully 
known, was a “mistake of law,’’ and 
not of fact, and did not invalidate 
settlement of a claim for the death. 
O’Brien v. Det Forende Damphibs Sel- 
skab, 109 A. 517, 94 N.J.Law 244. 


27. Eleftherion v. Great Falls 
Mfg. Co., 146 A..172, 84 N.H. 32. 


[a] Duty of employer to furnish 
competent interpreter.—An employer 
is required to exercise due care in 
furnishing an interpreter for an il- 
literate employee in negotiations be- 
twieen them. Bleftherion y. Great 
Falls Mfg. Co., 146 A. 172, 84 N.H. 382. 


28. Inadequacy of consideration 
as grounds for setting agreement 
aside see infra § 706. 

29. See Contracts § 145. 


30. Nelson vy. London Guarantee & 
Accident Co., 189 P. 306, 46 Cal.App. 


443; Clarkson v. Northwestern Con- 
sol. Milling Co., 175 N.W. 997, 176 
N.W. 960, 145 Minn. 489; Eleftherion 


v. Great Falls Mfg. Co., 146 A. 172, 
84 N.H. 32. 


[a] Tllustrations.—(1) A _ settle- 
ment agreement of an insurance car- 
rier with a dependent of a deceased 
employee, that payment of a certain 
amount per week in accordance with 
the Workmen’s Compensation Act 
should be made so long as required by 
that act, not being based on consider- 
ation of forbearance to sue, but on 
mutual mistake that the employee, 
although injured while engaged in in- 
terstate commerce, was within the 
scope of the act, was without consid- 
eration. Nelson vy. London Guaran- 
tee & Accident Co., 189 P. 306, 46 Cal. 
App. 443. (2) Where an employer 
and an injured employee agree with 
the court’s approval as to compensa- 
tion for a temporary disability, a sub- 
sequent release executed by the em- 
ployee without consideration did not 
affect the original settlement. 
Clarkson v. Northwestern Consol. 
Milling Co., 175 N.W. 997, 176 N.W. 
960, 145 Minn. 489. 


31. U.S.—Maryland Casualty Co. 
v. Hodge, 49 F.(2d) 127. 


Ind.—Birdsell Mfg. Co. v. 
141 N.E. 252, 80 Ind.App. 450. 


Tex.—Farris v. U. S. Fidelity & 
ae Co., (Civ.App.) 251 S.W. 


Tripp, 


Wis.—Acme Body Works v. Koep- 
sel, 2384 N.W. 756, 204 Wis. 493 [op 
ie 236 N.W. 378, 204 Wis. 
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ment,®2 but there is some authority to the contrary.3* 
Under the federal compensation act providing that 
no release except as expressly provided for shall be 
valid, an attempted release of liability under the fed- 
eral act in consideration of payments under the state 
act is invalid.*4 i 


Retention of employee in employment. An em- 
ployee who has performed an agreement whereby he 
was to turn over compensation checks to his employ- 
er in return for the latter retaining him in his em- 
ploy cannot recover back his payments, since the 
contract has already been performed and the ques- 
tion whether or not there was a lack of considera- 
tion is immaterial,?> and, in the absence of fraud, 
accident, or mistake,®**he cannot repudiate the 
contract.37 


[§ 691] B. Parties Proper or Necessary; Capac- 
ity. In a compensation agreement between the 
employer and the employee, or the dependents of a 
deceased employee, the insurance carrier is not a 
necessary party®® although it is a proper party.°*° 
An injured employee may enter into a contract di- 
rectly with the employer’s insurer.*° Under a stat? 
ute providing that a minor for the purposes of the 
act shall have the same power to contract as an 
adult, a minor may enter into an agreement under 
the act and a guardian is not essential.4* Where 
the statute permits a minor to institute proceedings 
only through his duly appointed guardian or through 
his next friend, a compensation agreement, entered 


Eng.—Hughes v. Vothey Quarry 
Colm Baw .C.c. 416. 
Performance of legal obligation as 


consideration for release generally 
see Release § 15. 


gan, 


533)]. 
41. 
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40. Southern Casualty Co. v. Mor- 
(Tex.Commn.App.) 12 S.W.(2d) 
200 [aff (Civ.App.) 299 S.W.(2d) 476 
(reh den (Commn.App.) 16 S.W.(2d) 


Menominee Bay Shore Lumber 
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into by the parent of a minor employee as parent 
and not in the capacity of guardian or next friend, 
is not binding on the minor employee.*?_ A nonresi- 
dent foreign guardian, who has not complied with 
the statutes which would authorize him to receive 
possession of property of his ward,*? cannot enter 
into a contract for compensation for injuries to his 
ward.*# 


[§ 692] ©. Form and Execution Generally. An 
agreement which does not comply with the statu- 
tory requirements as to form and execution is void 
and unenforceable.*® Where a statute so provides, 
an agreement will not be enforced where it is not 
in writing.4® or where it is made hefore the lapse 
of a specified time after the accident.4* Under some 
statutes an agreement may be express or implied,*® 
although an agreement to continue payments cannot 
be implied from the fact that the employer makes 
payments to a workman during a period of clear 
liability.*® Where the act prescribes no particular 
form of agreement, no more is necessary than an 
understanding between the parties as to the amount 


sto be*paid and a promise on the part of the employer 


to pay that amount.°° 


[§ 693] D. Filing and Registration. Under a 
statute which so provides, an agreement must be 
verified or acknowledged by the’employee*? and filed 
with the industrial board or commission or clerk 
of the district court®? within a prescribed time after 


C.c. 120. See Bradbury v. Bedworth 
Coal, etc., Co., 2 W.C.C. 138 (holding 
that compensation might be termi- 
nated by mutual consent. @) 
An agreement may be terminated 
where by its terms it is to continue 


32. Lopes v. B. B. & R. Knight, 
Inc., 144 A. 439, 50 R.I. 16. 


[a] Por example, a discharge of 
all claims for partial disability, giv- 
en for payment of money due at the 
time for total disability, is not bind- 
ing. Lopes v. B. B. & R. Knight, Inc., 
14s Ads 9. 50 Ret 26: 


23. Odrowski v. Swift & Co., 162 
P. 268, 99 Kan. 163, 6381. 


[a] Payment of substantial sum 
is a sufficient consideration for re- 
lease of the employer from liability 
for injuries, although the amount 
paid was what the statute made due 
at the time. Odrowski v. Swift & 
Co., 162 P. 268, 99 Kan. 163, 631. 


34. Great Lakes Dredge & Dock 
Co. v. Brown, 47 F.(2d) 265. 


25. Dallas Hotel Co. v. Buffing- 
ton, (Tex.Civ.App.) 294 S.W. 610. 


36. Validity of agreement induced 
by: 
Fraud see supra § 688. 
Mistake see supra § 689. 


37. Dallas Hotel Co. v. Buffington, 
(Tex.Civ.App.) 294 S.W. 610. 


38. Frankfort General Ins. Co. v. 
Conduitt, 127 N.E. 212, 74 Ind.App. 
584; Adtna Life Ins. Co. v. Shiveley, 
121 N.B. 50, 75 Ind.App. 620; Hassen 
vy. Elm Coal Co., 172 N.Y.S. 430, 184 
App.Div. 715; Schlenker v. Garford 
Motor Truck Co., 170.N.Y.S. 439, 183 
App.Div. 166. 


39. AStna Life Ins. Co. v. Shive- 
ley, 121 N.E. 50, 75 Ind.App. 620. 


Co. v. State Industrial Commission, 
156 N.W. 151, 162 Wis. 344. 


42. White v. Boulia-Gorrell Lum- 
ber Co., 161 A. 801, 85 N.H. 543; Rob- 
erts v. Hillsborough Mills, 161 A. 29, 
85 NeH.. 517. 


43. Rights of foreign guardian in 
respect of ward’s property see Guard- 
ian and Ward §§ 465-472. 


44. Inre Bones, 280 P. 223, 48 Ida- 
ho 85. 
45. Indemnity Ins. Co. of North 


America v. Jones, (Tex.Civ.App.) 299 
S.W. 674. 


46. Austin v. Phillips Petroleum 
Co., 25 P.(2d) 581, 188 Kan. 258; Al- 
len v. Kansas City Fibre Box Co., 251 
P. 191, 122 Kan. 178; Redding v. Lib- 
erty Mut. Life Ins. Co., 168 A. Bg 
111 N.J.Law 283; Blair v. Laughead, 
165 A. 58, 108 Pa.Super. 407. 


47. Blair v. Laughead, supra. 


48. -Ferriter v. Port of London Au- 
thority, 6 B.W.C.C. 732; Baird v. 
Dempster, 2 B.W.C.C. 144, 46 Se.L. 
Rep. 119. See Rankine v. Fife Coal 
Co., 8 B.W.C.C. 401, [1915] S.C. 476 
(holding an agreement for the ter- 
mination of compensation not estab- 
lished). 


[a] Agreement as to termination, 
—(1) Under the English act of 1897 
it was held that the mere fact that 
the employee returned to work for the 
former employer amounted to an 
agreement as to the termination of 
compensation. Williams v. Vauxhall 
Colliery Co., [1907] 2 K.B. 433, 9 W. 


only until payments are ended in pur- 
suance of the act, and they_ have 
been so ended. London, etc., R. Co. 
v. Taylor, 4 B.W.C.C, 11. 


49. Phillips v. Vickers, [1912] 1 
K.B. 16, 5 B.W.C.C. 23; Hartshorne v. 
Coppice Colliery Co., 5 B.W.C.C. 358, 
106 L.T.Rep.N.S. 609; McCarthy v. 
Stapleton-Bretherton, 4 B.W.C.C. 281. 


50. Northwestern Pac. R. Co. v. 
Industrial Accident Commission of 
State of California, 161 P. 123, 173 
Cal. 652. 


[a] Agreement conducted by cor- 
respondence is binding.—Northwest- 
ern Pac. R. Co. v. Industrial Accident 
Commission of State of California, 
161 P. 128, 173 Cal. 652. 


51. Harris v. Southwestern Mill- 
ing Co., 263 P. 785, 125 Kan. 243; Al- 
Jen v. Kansas City Fibre Box Co., 251 
P. 191, 122 Kan. 178. 


52. Harrigan v. Western Coal & 
Mining Co., 300 P. 1115, 133 Kan. 573; 
Harris y. southwestern Milling Co., 
263 P. 785, 125 Kan. 243; Allen v. 
Kansas: City Fibre Box Co., 251 P. 
191, 122 Kan. 178; Rodarmel v. Carey 
Salt Co., 165 P. 668, 669, 101 Kan. 141; 
Adams v. W. E. Wood Co., 169 N.W. 
$45, 203 Mich. 673; Redding v. Lib- 
erty Mut. Life Ins. Go., 168 A. 307, 111 
N.J.Law 283. 


“Whether the purpose was public- 
ity for the protection of the employee, 
or security for employers, or to serve 
some beneficial public purpose, it was 
competent for the Legislature to pro- 
vide that such releases and agree- 
ments should be made a matter of 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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it is made.5* If the statute is not complied with, 
the agreement is of no legal significance.*# 
the employer is not operating under the Workmen’s 
Compensation Act, the statute does not apply.°® 


Under English act. The English act makes spe- 
cifie and detailed provisions for the registration of 
a memorandum of any agreement settling questions 
as to compensation, on which the agreement becomes 
enforceable, in the manner of a county court judg- 
It is a condition to the registration of the 
memorandum that the registrar be satisfied as to 


ment.>¢ 


record. In case it is not filed, the 
agreement and release is ineffectual 
and the parties are set back where 
they were before a settlement was 
negotiated. No rights are therefore 
sacrificed, and the requirement that 
it shall be filed of record is not a 
burdensome one.’”’ Rodarmel vy. Car- 
ey Salt Co., supra. 


53. Harrigan v. Western Coal & 
Mining Co., 300 P. 1115, 183 Kan. 573; 
Allen v. Kansas City Fibre Box Co., 
251 P. 191, 122 Kan. 178; Rodarmel v. 
Carey, Salt Co., 165 P. 668, 101 Kan. 
141. 


54 Harrigan v. Western Coal & 
Mining Co., 300 P. 1115, 1383 Kan. 573; 
Harris v. Southwestern Milling Co., 
263° P. 785," 125 Kan. 243; Allen v. 
Kansas City, fipre Box /Co;,-251 -P. 
191, 122 Kun. 178; Rodarmel v. Carey 
Salt Co., 165 P. 668, 101 Kan. 141. 


65. Bower v. Nunemaker, 195 N. 
W. 506, 46 S.D. 607. 


{a} Rule applied.—An action at 
law, by an employee, for damages for 
personal injuries, not being a pro- 
ceeding under the Compensation Act, 
failure of the employer to file a mem- 
orandum of settlement with the in- 
dustrial commissioner under § 9467 
does not prevent reliance on such set- 
tlement. Bower v. Nunemaker, 195 
N.W. 506, 46 S.D. 607. 


56. Workmen’s Compensation Act 
(1906) schedule II (9); Goodsell v. 
Sailing Barge Lloyds, [1914] 3 K.B. 
LOO1s FIM BIW:-C.C'631's-  Rexiv. - Bow, 
County Ct. Registrar, [1914] 8 K.B. 
266, 7 B.W.C.C. 1001; Bonney v. Hoyle, 
PESTA e ZS KB Oa See We. Cr AGS: 
Godbolt v. London County Council, 7 
B.W.C.C. 409; Babcoek v. Pearson, 6 
B.W.C.C. 841, [1913] S.C. 959; Thomp- 
son v. Ferraro, 6 B.W.C.C. 461; Mc- 
Guire v. Paterson, 6 B.W.C.C. 370, 
£1913] .S.C. 400. 


[a] Agreement not in writing.— 
An agreement to pay compensation 
under the Workmen’s Compensation 
Act of 1897, although not in writing, 
may be enforced under the act by 
lodging a memorandum of agree- 
ment and getting the authority of 
the sheriff to register it in terms of 
the act; and this may be done al- 
though six months from the date of 
the accident have elapsed. Coch- 
rane y. Traill, 2 F.(Ct.Sess.) 794. 


[b] Memorandum of implied 
agreement may be registered. Jones 
v. Great, Cent, R.-Co.,)\ 40 W:C.C.. 23. 
See also Humphreys v. Law Land 
Bldg. Department, 57 Sol.J. 114 
(where an implied agreement was 
recorded, although incapacity was al- 
leged to have ceased). 


[c] Award may be registered in- 
stead of a memorandum. Bailey v. 
Plant, 3 W.C.C. 207, 17 T.L.R. 449. 


r 

[d] Death of party.—When a val- 
id agreement for redemption has been 
come to, the subsequent death of ei- 
ther party does not prevent the agree- 
ment from being recorded and so 


‘ 


. 
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Where 


may at any time 


made binding. Price v. Westminister 
Brymbo Coal, ete., Co., [1915] 2 K.B. 
128, 8 B.W.C.C. 257 (where the court 
held that the right of the workman 
under such an agreement passed to, 
and vested in, his administrator). 


57. McLaughlin v. Pumpherston 
Oil; Co., .8 B.W.C.C. 354; Moore” v. 
Pryde, .6 B.W.C.C. 384, [1918] S.C. 457; 
McGuire v. Paterson, 6 B.W.C.C. 370, 
[1913] S.C. 400; Macandrew v. Gil- 
hooley, 4 B.W.C.C. 370, [1911] S.C. 
448; McCarthy v. Stapleton-Brether- 
ton, 4 B.W.C.C. 281; Frogbrook v. 
Potts, 4 B.W.C.C. 266; Addie v. Coak- 
ley, 2 B.W.C.C. 487, 46 Sc.L.Rep. 408. 


[a] Omission from memorandum. 
—It is no objection to the genuine- 
ness of an agreement that it omits 
to state the payment (in addition) 
of a sum for costs to the solicitor of 
the workman. McLaughlin y. Pum- 
pherston Oil Co., [1915] S.C. 65. 


{[b] Inference from receipts.—(1) 
The judge is not bound to infer an 
agreement from receipts for com- 
pensation. Madden v. Guest’s Ex- 
ecutors, [1916] 1 K.B. 76 (where the 
court declined to infer an agreement). 
(2) Where a workman who had ac- 
cepted payments “as the amounts 
payable under the Workmen’s Com- 
pensation Act, 1906,” sought to re- 
cord a memorandum which stated 
that the employers admitted liability 
to pay compensation during his inca- 
pacity for work, it was held that the 
agreement as shown by the receipts 
was not an agreement to pay during 
total incapacity only, and that the 
sheriff was wrong in refusing to re- 
cord the memorandum as not being 
genuine. Scott v. Sanguhar, etc., Col- 
lieries, 8 B.W.C.C. 405, [1915] S.C. 
520. 

58. McLean v. Allen Line SS. Co., 
5 B.W.C.C. 527, [1912] S.C. 256; Harts- 
horne v. Coppice Colliery Co., 5 B.W. 
C.C. 358, 106 L.T.Rep.N.S. 609; ~Lunt 
v. Sutton Heath, etc., Collieries, 4 B. 
W.C.C. 219; Shore v. Steamship Hyr- 
cania, 4 B.W.C.C. 207; ° Maundrell v. 
Dunkerton Collieries Co., 4 B.W.C.C. 


76; Pearson vy. Babcock, [1913] S.C. 
959. 
*59. Price v. Westminister Brym- 


bo Coal, ete., Co., [1915] 2 K.B. 128, 8 
B.W.C.C. 257; Bonney v. Hoyle, [1914] 
2 KB. 257,, 7 B.W.C:C, 168; Arniston 
Coal Comave Kine? (6 sbi. C6. C282 6- 
[1913] S.C. 892. 


60. See Workmen’s Compensation 
Act (1906) schedule II (9). 


61. Scott v. Sanguhar, 
lieries, 8 R.W.C.C.. 405, [1915] S.C. 
520; Keevans v: Mundy, 7 B.W.C.C. 
883. See Cunningham v. McNaugh- 
ton, 3 B.W.C.C. 576 (where record was 
refused because of recovery of em- 
ployee). 


[a] Simultaneous application for 
review.—Where an application by a 
workman for the recording of an 
agreement fixing compensation and 
an application by his employer to 
have the compensation ended or di- 


etc., Col- 


its genuineness** 
actually made.®§ 
the parties interested®® and for a reference to the 
county court judge in specified cases,°° such as where 
it is contended that the workman has returned to 
work and is earning the same wages as before the 
accident,*! or where an agreement as to the pay- 
ment of a lump sum appears inadequate’? or to 
have been obtained by fraud, undue influence, or 
improper means.* 
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and that it represent the agreement 
Provision is made for notice to 


Further, the county court judge 


rectify the register.°* The powers 


minished came before the sheriff at 
the same time, the sheriff allowed 
a proof in the application for re- 
view. The workman having moved 
for a warrant to record the memo- 
randum in respect that its genuine- 
ness was not disputed and that no 
other question of fact arose, the sher- 
iff refused the motion and allowed a 
proof to proceed on the same day as 
the proof in the application for re- 
view. It was held, on appeal, that 
the sheriff was not bound to grant a 
warrant to register the memorandum 
of agreement without awaiting the 
result of the proof in the application 
for review. McVey v. Dixon, [1910] 
S.C. 544; McEwan vy. Baird, [1916} 
S.C. 436. 


62. Rex v. Bow County Ct. Regis- 
trar, [1914] 3 KiB 266% TeB We Ce: 
1001; Baird v. Ancient Order of For- 
esters, 7 B.W.C.C. 943; MecVie v. Tay- 
lor, 7 B.W.C.C. 891; McGuire v. Pat- 
€rson, -6)°B: WiC: C2307 Slaolon sce. 
400; Johnson v. Oceanic Steam Navy. 
Co. 5 B.W:C,C. 322: 


[a] Adequacy.—(1) The  regis- 
trar is not bound, before registering a 
memorandum of agreement under 
Workmen’s Compensation Act (1906) 
(6 Edw. 7 c 58) schedule II (9) (4d), 
to institute inquiries to obtain infor- 
mation as to the adequacy of the 
payment made thereunder, and an 
agreement so made is binding on the 
workman, although the injuries ul- 
timately prove much more serious 
than they were at first supposed to 
be. McGuire v. Paterson, 6 B.W.C.C. 
370, [1913], S.C. 400. (2) The regis. 
trar must record a memorandum of 
agreement to redeem weekly pay- 
ments by a lump sum on being sat- 
istied of its genuineness, or proceed, 
under Workmen’s Compensation Act 
(1906) (6 Edw. 7 c¢ 58) schedule ITI 
(9) (d), to ascertain whether the 
lump sum is adequate. The work- 
man has no right to object to the re- 
cording of the memorandum either 
because the amount named in the 
agreement is inadequate, or on any 
other grounds. Rex v. Bow County 
Ct. Registrar, [1914] 3 K.B. 266, 7 B. 
W.C.C. _1001. 


{b] Redemption of weekly pay- 
ment by lump sum.—The provision 
for the registration of agreements for 
the redemption of a weekly payment 
by a lump sum has no application 
where no weekly payment has ever 
been made. Ryan vy. Hartley, [1912] 
2 K.B. 150, 5 B’W.C.C. 407. 


63. Burns v. Baird, 6 B.W.C.C. 362, 
[1913] S.C. 358. 

64. Schofield v. Clough, [1913] 2K. 
B. 108, 6 B.W.C.C. 67;. McGuire v. 
Paterson, 6 B.W.C.C. 370, [1913] S.C. 
ee Schofield v. Clough, 5 B.W.C.C. 


[a] _ Power to modify.—Under this 
provision it has been held that there 
is no power to modify the agreement. 
Schofield _ v. Clough, [1913] 2 K.B. 
LOS .Oe BUWeGLO. 16.46 


[b] Expunging record.—The pow- 


’ 
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of the judge on reference are, in general, limited 
to determining whether the memorandum submitted 
for registration is one which ought or ought not to 
be recorded.®*> But on an application to record a 
memorandum of an agreement to pay compensation 
during total incapacity, where there is a counter 
application to reduce or to end the compensation, 
the arbitrator should find as to the wage-earning 
capacity of the employee.*® In order that the mem- 
orandum may be registered: (1) The agreement 
must be one settling a question as to liability to pay 
compensation under the act;®? (2) it must be con- 
fined to compensation in case of either death or 
partial or total incapacity;°* (3) the obligation 
must be limited to an obligation to pay money and 
must not be contingent on any event other than death 


er given by par 8 of the second sched- 
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109, 45 Sc.L.Rep. 338 (holding that the 
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or total or partial incapacity ;*® and (4) it must be 
a subsisting agreement under which either arrears 
or future payments are or may become due.'® Where 
an agreement is recorded it may be enforced until 
varied by the recording of another agreement or 
by a review.7? On refusal to record a memorandum 
the agreement is done away with.7? 


[§ 694] E. Approval by Court, Board, or Com- 
mission?*—1. Necessity. As a general rule, under 
the acts an agreement between the employee and 
the employer or insurer, to be valid and binding, 
must be approved by the industrial commission, or 
a board similar in character thereto, or by the 
court,’* regardless of how final and conclusive it 

~ 


western Consol. Milling Co., 175 N.W. 


ule to the Workmen’s Compensation 
Act of 1897, to “rectify” the special 
register appointed to be kept for the 
registration of memorandums of 
agreement, does not empower the ex- 
punging of a memorandum of agree- 
ment between an employer and a 
workman on the ground that at the 
date when the memorandum was re- 
corded the workman had completely 
recovered and was earning on an ayv- 
erage as much wages as he did be- 
fore the accident. Baird v. Steven- 


son, [1907] S.C. 1259. 
65. Mortimer v. Secretan, [1909] 
9 K.B. 77, 2 B.W.C.C. 446; . Halls iv. 


Furness, 3 B.W.C.C. 72; McDonald v. 
Fairfield Shipbuilding, etc., Co., 8 F. 
(Ct.Sess.) 8; Cammick v. Glasgow 
fron wetc., (Co, 4k. e(Ct:sess:)) 198; 
Goffin v. Plummer, 49 L.Jo. 343; Mc- 
Vie vy. Taylor, [1914] S.C: 533... See 
Goodsell v. Sailing Barge Lloyds, 
[1914] 3 K.B. 1001, 7 B.W.C.C. 631 
(holding that the judge cannot de- 
cline to record an agreement on the 
eos that applicant is not a work- 
man). 


[a] Appeal will lie from a deci- 
sion. Addie v. Coakley, 2 B.W.C.C. 
437, 46 Sc.L.Rep. 408; Johnson v.. Mew, 
1 B.W.C.C. 133, 98 L.T.Rep.N.S. 517; 
Brown v. Orr, [1910] S.C. 526. Con- 
tra Binning v. Easton, 8 F. (Ct.Sess.) 


407; Lochgelly Iron, ete., Coal Co. v. 
Sinclair, [1907] S.C. 3. 

A 66. Smith v. Petrie, 6 B.W.C.C. 
33. 


67. Popple v. Frodingham_ Iron, 
em Co., [1912] 2 K.B. 141, 5 B.W.C.C. 
394. 


68. Popple v. 
etc., Co., supra. 


69. Popple v. 


Frodingham Iron, 


Frodingham Iron, 


ete., Co., supra; McEwan v. Baird, 
[1910] S.C. 486. 
70. Popple v. Frodingham_ Iron, 


etc., Co., [1912] 2 K.B. 141, 5 B.W.C.C. 
394; McNaughton v. Cunningham, 3 
B.W:.C.C. 576, [1910] S.C, 980; Hanley 
v. Niddrie, ete., Coal Co., [1910] S. 
C. 875. But see Blake v. Midland R. 
Co., [1904] 1 K.B. 503, 6 W.C.C. 163 
(holding that an agreement need not 
be in force at the time of the appli- 
cation); Keeling v. Eastwood, 6 W.C. 
Cc. 167 (holding that a memorandum 
should be registered, although there 
is another of later date). 


{a] Agreement for lump sum may 
be recorded, although the money has 
already been paid. Rex v. Thetford 
County. Ct. Registrar, [1915] 1 K.B. 
224, 8 B.W.C.C. 276. 


71. Fife Coal Co. v. Lindsay, 1 
BIW.C.C: 117, 45 Sc.L.Rep. 317... But 
see Baird v. McWhinnie, 1 B.W.C.C. 


receipt of wages operated as an im- 
plied agreement to reduce the com- 
pensation). 


72. Beech v. Bradford Corp., 4 B. 
W.C.C. 236. 


73. Effect of unapproved agree- 
ment see infra § 699. ‘ 


74. U.S.—Matyland Casualty Co. vy. 
Hodge, 49 F.(2d) 127. 


Ala.—Ex parte Central Iron & Coal 
Co., 95 So. 472, 209 Ala. 22. 


Colo.—Ontario Mining Co. v. Indus- 
trial Commission, 280 P. 483, 86 Colo. 
206; Industrial Commission of Colo- 
rado v. London Guarantee & Accident 
Co., 185 P. 344, 66 Colo. 575. 


Ga.—Thomas v. Macken, 141 S.E. 
316, 837 Ga.App. 624; U. S. Casualty 
Co. v. Smith, 129 S.E. 880, 34 Ga.App. 
363 [aff 133 S.E. 851, 162 Ga. 130]. 


Ill—Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission, 156 N.E. 307, 325 Ill. 452. 


Ky.—Huckabee v. Black Mountain 
Corporation, 24 S.W.(2d) 299, 2382 Ky. 
599; Stewart v. Model Coal Co., 288 S. 
W. 696, 216 Ky. 742; Workmen’s Com- 
pensation Board of Kentucky v. Ab- 
bott, 278 S.W. 5338, 212 Ky. 123, 47 A. 
LR. 789; 


La.—Craft v. Gulf Lumber Co., 91 
So. 736, 151 La. 281; Sexton v. Quer- 
bes, 3 La.App. 2038. 


Me.—Ripley’s Case, 137 A. 54, 126 
Me. 173; Maxwell’s Case, 111 A. 849, 
119 Me. 504. 


Mass.—London Guarantee & Acci- 
dent Co:, Limited, v. Sterling, 124 N. 
E. 286, 283 Mass. 485. 


Mich.—Ingle v. Armour & Co., 250 
N.W. 312, 264 Mich. 569; Grant v. 
Chevrolet Motor Co., 250 N.W. 293, 264 
Mich. 510; Morgan vy. Chevrolet Mo- 
tor Co., 238 N.W. 476, 255 Mich. 602; 
Lacombe v. Birds Eye Veneer Co., 2 
N.W. 874, 254 Mich. 233; Richards v. 
Rogers Boiler & Burner Co., 234 N.W. 
428.5252 Mich: 529 rey yon- other 
grounds 226 N.W. 871, 248 Mich. 155]; 
Gallup v. Western Board & Paper Co., 
233 N.W. 184, 252 Mich. 68; Fritz v. 
Rudy Furnace Co., 188 N.W. 528, 218 
Mich. 324; Adams v. W. HE. Wood Co., 
169 N.W. 845, 203 Mich. 673; Brabon 
v. Gladwin Light & Power Co., 167 N. 
W. 1024, 201 Mich. 697; Shaffer v. 
D’Arcy Spring Co., 165 N.W. 825, 199 


Mich. 537; Dettloff v. Hammond, 
Standish & Co.,, 161° N.W. 949, 195 
Mich. 117; Kricinovich v. American 


Car, ete., Co., 159 N.W. 362, 192 Mich. 
687; Foley v. Detroit United R. Co., 
157 N.W. 45, 190 Mich. 507. 


Minn.—Ronstadt v. Minor, 187 N.W. 
703, 152 Minn. 10; Clarkson v. North- 


tering Co., 
Harder v. Thrift Const. Co., 


997, 176 N.W. 960, 145 Minn. 489. 


Mo.—Carr v. John W. Rowan Plas- 
(App.) 55 S.W.(2d) 727; 
(App.) 


53 S.W.(2d) 34; Shout v. Gunite Con- 


crete & Construction Co., 41 S.W.(2d) 
629, 226 Mo.App. 388. 


N.J.—Redding v. Liberty Mut. Life 


Ins. Co., 168 A. 807, 111 N.J.Law 283; 
Boyko v. Federated Metals Corpora- 
tion, 164 A. 462, 11 N.J.Misc. 82 [aff 


168 A. 672, 11 N.J.Misc. 807]. 
N.Y.--In re Cohen, 162 N.Y.S. 424, 


176 App.Div. 35. 


N.C.—Alford v. Seaboard Air Line 
Ry. Co., 164 S.E. 125, 202 N.C. 719. 


Okl.—Bartlett-Collins Glass Co. v. 


Washabaugh, 26 P.(2d) 426; Oklaho- 
ma Pipe Line Co. v. Harvey, 22 P.(2d) 


375, 164 Okl. 27; Briscoe Const. Co. 
v. Listerman, 20 P.(2d) 560, 163 Okl. 
17; Patrick & Tillman v. Matkin, 7 P. 
(2d) 414, 154 Okl. 232; GS. & C. 
Drilling Co. v. Pennington, 7 P.(2d) 
474, 1 P.(2d) 764, 151 Okl. 61; Texas 
Pacific Coal & Oil Co. v. Morrison, 298 
P. 270, 148 Okl. 205. 


-Tenn.—U. S. Fidelity & Guaranty 
Co. v. McBride, 56 S.W.(2d) 736, 165 
Tenn. 580; Wilkinson vy. Johnson City 
Shale Brick Corporation, 299 S.W. 
1056, 156 Tenn. 373 [mod on other 
grounds 2 S.W.(2d) 89, 156 Tenn. 373]; 
Mangrum v. Adtna Life Ins. Co., 280 
S.W. 1011, 153 Tenn: 209; Vester Gas 
Range & Mfg. Co. v. Leonard, 257 S.W. 
395, 148 Tenn. 665. 


Tex.—Petroleum Casualty Co. v. 
Lewis, (Civ.App.) 63 S.W.(2d) 1066; 
Traders & General Ins. Co. v. Bailey, 
(Civ.App.) 62 S.W.(2d) 696; Commer- 
cial Casualty Ins. Co. y. Hilton, (Civ. 
App.) 55 S.W.(2d) 120; New Amster- 
dam Casualty Co. v. Harrington, (Civ. 
App.) 11 S.W.(2d) 533; Indemnity Ins. 
Co. of North America v. Jones, (Civ. 
App.) 299 S.W. 674; Texas Employers’ 
Ins. Ass’n v. Knouff, (Civ.App.) 297 
S.W. 799 [rev on other grounds 
(Commn.App.) 7 S.W.(2d) 68]; Tex- 
as Employers’ Ins. Ass’n v. Knouff, 
(Civ.App.) 271 S.W. 633. 


[a] Reasons for rule.—(1) ‘The 
state has an interest in the recovery 
of just compensation by injured.em- 
ployees to the end that they do not, 
because of their injuries, become pub- 
lic: charges’ «i. o.') stgIt is that fact 
which induced the lawmakers to give 
to such commissions the power to ap- 
prove settlements as a condition of 
their becoming binding on the parties 
to them.” Industrial Commission of 
Colorado v. London Guarantee & Ac- 
cident Co., 185 P. 344, 345, 66 Colo. 
575. (2) The statute requiring ap- 
proval was enacted to protect claim- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 694-695] 


may be in its terms,7® at least, under some statutes, 
if it does not provide for the payment of the full 
statutory compensation.7* It has been held, how- 
ever, that even though an agreement has not been 
approved, an insurance earrier is bound thereon if 
it recognizes the obligation assumed by part payment 
of the agreed amount.’7 Approval is necessary even 
though the agreement is filed with the board or 
commission.7® Where the statute does not require 
approval, an agreement need not be approved?® 
unless the parties themselves stipulate that it shall 
not be binding unless approved.8® Approval is 
not necessary under a statute which provides that 
the board may make a final ruling on an adjustment 
of a claim only if compensation is not settled by 
agreement of the interested parties.®! 


Conflict of statutes. There is no conflict between 
a statute which requires an agreement to be ap- 
proved and a general statute which provides that a 
person may waive or renounce what the law has 
established in his favor where he does not thereby 
injure others or affect the public interest.®? 


Settlement made on stipulation in court. Under 
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a statute requiring approval by the industrial com- 
mission, a settlement made on a stipulation in court 
is no more effective without the approval of the com- 
mission than any other unapproved settlement or 
agreement.&% 


[§ 695] 2. Power and Duty of Court or Commis- 
sion To Approve. A court or commission has no 
power to entertain proceedings for approval except 
such as is conferred by statute,’* and an approval of 
an agreement forbidden by the public policy of the 
state is voidable if not void.®> It has no power 
to approve an agreement as to a claim outside the 
Workmen’s Compensation Act.8® In accordance with 
the rule that to be valid an agreement must conform 
to the provisions of the act,** the court or commis- 
sion may approve an agreement only when its terms 
conform to the provisions of the act,®® and an ap- 
proval of an agreement which does not conform is 
void;§® so, an approval of an agreement which fixes 
compensation at an amount less than that allowed 
by the act is invalid.°° The board or commission is 
authorized to disapprove an agreement which does 
not conform,®! or one which fixes compensation at 


ants from fraud and imposition and 
also to see that the act was adminis- 
tered according to its terms and con- 
ditions so as to do justice between 
the parties. Mangrum vy. AXtna Life 
Ins. Co., 280 S.W. 1011, 153 Tenn. 209. 


[b] Judgment on unapproved 
agreement is properly vacated. Ingle 
v. Armour & Co., 250 N.W. 312, 264 
Mich. 569. 


[c] Unapproved release  subse- 
quent to approved agreement.—W here 
an original agreement as to compen- 
sation is made by the parties with 
the approval of the industrial board 
or the court, a subsequent unapproved 
settlement receipt or release executed 
by the employee is ineffective to dis- 
continue compensation and _ release 
the employer from further liability. 
Grant v. Chevrolet Motor Co., 250 N. 
W. 293, 264 Mich. 510; Morgan v. 
Chevrolet Motor Co., 238 N.W. 476, 
255 Mich. 602; Lacombe yv. Birds Eye 
Veneer Co., 236 N.W. 874, 254 Mich. 
233; Clarkson v. Northwestern Con- 
sol. Milling Co., 175 N.W. 997, 176 N. 
W. 960, 145 Minn. 489; Harder v. 
Thrift Const. Co., (Mo.App.) 53 S.W. 
(2d) 34. 


{[d] Dispute or controversy.—Un- 
der a statute which so requires, a 
proposed settlement of a dispute or 
controversy concerning compensation 
must be submitted to the industrial 
commission for approval. Hotel Mar- 
tin Co. v. Industrial Commission of 
Wisconsin, 195 N.W. 865, 182 Wis. 79. 


[e] Rule applied.—(1) Denial of 
an award of the compensation board 
because claimant was bound by an 
agreement with his employer was held 
error, where the agreement was not 
approved by the board. Huckabee v. 
Black Mountain Corporation, 24 S.W. 
(2d) 299, 232 Ky. 599. (2) Where a 
settlement agreement had not been 
approved by the workmen’s compen- 
sation board, the court of appeals was 
held to have no jurisdiction to dismiss 
an appeal as settled, and an order dis- 
missing the appeal on that ground 
was void. Stewart v. Model Coal Co., 
288 S.W. 696, 216 Ky. 742. 


Effect of unapproved agreement see 
infra § 699. 


75. Boyko v. Federated Metals Cor- 
poration, 164 A. 462, 11 N.J.Misc. 82 
{aff 168 A. 672, 11 N.J.Misc. 807]. 
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76. San Francisco-Oakland Ter- 
minal Rys. v. Industrial Accident 
Commission, 179 P. 386, 180 Cal. 121; 
Employee’s Credit Co. v. Industrial 
Accident Commission, 169 P. 1001, 177 
Cal. 46; Massachusetts Bonding & 
Ins. Co. v. Industrial Accident Com- 
mission of California, 168 P. 1050, 176 
Cal. 488; T—B Gasoline Co. v. Boring, 
225 P. 902, 99 Okl.' 61. 


77. Adel v. Casualty Co. of Amer- 
ica, 175 N.W. 846, 188 Iowa 1. 


78. Shaffer v. D’Arcy Spring Co., 
165 N.W. 825, 199 Mich. 537; Alford 
v. Seaboard Air Line Ry. Co., 164 S.E. 
25 2O2MN-C. Bao: 


Necessity for filing see supra § 693. 


79. Nowiny Pub. Co. v. Industrial 
Snes 203 N.W. 740, 187 Wis. 


80. Wisconsin Mut. Liability Co. v. 
Industrial Commission of Wisconsin, 
232 N.W. 885, 202 Wis. 428. 


81. Jenkins v. Texas Employers’ 
ey Ass’n, (Tex.Civ.App.) 211 S.W. 
349. 


82. Thomas v. Macken, 
316, 37 Ga.App. 624. 


83. Industrial Commission of Colo- 
rado v. London Guarantee & Accident 
Co., 185'P. 344, 66 Colo. 575. 


84. Boyko v. Federated Metals Cor- 
poration, 164 A. 462, 11 N.J.Misc. 82 
[aff 168 A. 672, 11 N.J.Mise. 807]: Barl 
W. Baker & Co. v. Denney, 13 P.(2d) 
80, 158 Okl. 266. 


[a] Binding effect of compensa- 
tion bureau’s approval of a compro- 
mise settlement, whether stated as 
final or not, must be determined in 
the light of the general legislative in- 
tent and as expressed in the statute 
applicable to such agreements. Boy- 
ko v. Federated Metals Corporation, 
164 A. 462, 11 N.J.Misc. 82 [aff 168 A. 
672, 11 N.J.Misc. 807]. 


[b] Full performance of the con- 
ditions of the act in approving the 
action of the Industrial Accident 
Board in confirming an agreement for 
compensation between claimant and a 
workmen’s compensation insurer is an 
essential prerequisite to the jurisdic- 
tion of the superior court, and its au- 
thority and the statutory limitation 
on its exercise cannot be enlarged, 


141 S.E. 


diminished, or destroyed by express 
consent, or waived by acts of estop- 
pel. London Guarantee & Accident 
Co., Limited, v. Sterling, 124 N.E. 286, 
233 Mass. 485. 


[c] Supreme Court is without 
original jurisdiction, under Work- 
men’s Compensation Act, to consider 
application for approval of settlement 
upon joint petition (Comp. St. 1921, §§ 
7294, 7325, as amended by Laws 1923, 
ce. 61, §§ 7, 13). Earl W. Baker & Co. 
v. Denney, 13 P.(2d) 80, 158 Okl. 266 
eee stayed on reh 27 P.(2d) 


Scope and extent of powers of in- 
dustrial commission generally see su- 
pra §§ 662-668. 


85. Boyko v. Federated Metals Cor- 
poration, 164 A. 462, 11 N.J.Mise. 82 
[aff 168 A. 672, 11 N.J.Misc. 807]. 


86. London Guarantee & Accident 
Co., Limited v. Sterling, 124 N.E. 286, 
233 Mass. 485; Hassen v. Elm Coal 
Co., 172 N.Y.S. 430, 184 App.Div. 715. 


87. See supra § 687. 


88. Ind.—In re Stone, 117 N.E. 669, 
66 Ind.App. 38. 


Iowa.—Comingore vy. Shenandoah 
Artificial Ice, Power, Heat & Light 
Co., 226 N.W. 124, 208 Iowa 430. 


Mass.—Kareske’s Case, 145 N.E. 
301, 250 Mass. 220; London Guarantee 
& Accident Co., Limited v. Sterling, 
124 N.E. 286, 233 Mass. 485. 


Mich.—Richards v. Rogers Boiler & 
Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev on other grounds 226 N.W. 
871, 248 Mich. 155]; Harrington v. 
Department af Labor and Industry, 
233 N.W. 361, 252 Mich. 87; Brabon 
v. Gladwin Light & Power Co., 167 
N.W. 1024, 201 Mich. 697; Dettloff v. 
Hammond, Standish & Co., 161 N.W. 
949, 195 Mich. 117. 


Okl.— Oklahoma Pipe Line Co. v. 
Harvey, 22 P.(2d) 375, 164 Ok1.° 27. 


89. London Guarantee & Accident 
Co., Limited v. Sterling, 124 N.E. 286, 
233 Mass. 485. 


90. Forbes v. Ottumwa Sand Co., 
(Iowa) 249 N.W. 399. 


91. Rockhouse Coal Co. yv. Collins, 
278 S.W. 540, 212 Ky. 137. 


[a]. For example, the compensation 
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more than the statutory amount.®? In jurisdictions 
where compromise settlements for a lesser sum than 
the statutory amount are permissible when the la- 
bility of the employer or the extent of the injuries 
is uncertain,®? the court may approve such an agree- 
ment.°* The power of a commissioner to approve 
necessarily implies that he has the knowledge of the 
law to guide him in giving his approval.°® A com- 
promise agreement may be approved as to one em- 
ployer and liability continued against his partner.°°® 
The industrial commission may disapprove an agree- 
ment after the time prescribed by statute where the 
agreement expressly provides that it is not absolute 
until affirmed by the commission.97 The commis- 
sion cannot in justice or fairness approve an agree- 
ment where it is apparent that it is based on a gross 
inaccuracy in respect of a material fact.°* 


Duty. Where an agreement executed in the pre- 
seribed form is filed with the industrial board or 
commission and action thereon requested, it is the 
duty of the board or commission to accord it a hear- 
ing,®® but it need not grant a hearing if the agree- 
ment is void on its face.t_ The board need not ap-' 
prove an agreement until it has informed itself of 
the propriety of doing so.2 A refusal to approve a 
settlement which does not conform to the schedule 
of injuries determined by the commission is not ar- 
bitrary where the calculation of the compensation 
due under the schedule involves the exercise of no 
discretion as to any particular case. Where the 
statute permits a compromise agreement to be en- 
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tered into only when the extent of the injuries is 
uncertain, the uncertainty of the extent of the in- 
juries at the time of the agreement is a factor in 
determining whether the agreement should be ap- 
proved. 


In Puerto Rico the commission ean interfere with 
all compensation settlements between the employer 
and employee except when the injuries are the re- 
sult of an illegal act or gross negligence of the 
employer.® 


x 


[§ 696] 3. Proceedings for Approval. An agree- 
ment may be presented to the industrial board or 
commission although no formal application for com- 
pensation is made.® The judge presiding in proceed - 
ings for approval of a compromise settlement should 
require the presence of the employee where he is 
not represented by counsel so that he may be inter- 
rogated,’ or the judge should at least require notice 
to be served on the employee, stating the time and 
place when the agreement will be before the court.® 


Parties and notice. In the absence of a statute 
er.a rule of the industrial board or commission to 
the contrary, an insurer is not a necessary party to 
a proceeding for approval of an agreement? and no 
notice to it is necessary,/® but it is a proper party 
where its interests are likely to be affected by rea- 
son of its obligations under the insurance policy,** 
and it should be admitted and heard where it sea- 
sonably petitions to be admitted as a party.?? 


Nunc pro tunc order of approval, An employee’s 


board has the right to disapprove an 
agreement wherein the widow of the 
employee agrees that she is fifty per 
cent dependent on her deceased hus- 
band where the statute conclusively 
presumes a widow to be wholly de- 
pendent and entitled to full compen- 
sation. Rockhouse Coal Co. v. Col- 
lins, 278 S.W. 540, 212 Ky. 137. 


92. Mangrum v. Aitna Life Ins. Co., 
280 S.W. 1011, 1012, 153 Tenn. 209. 


“Tt is not contemplated by the act 
that a sum either greater or less than 
that provided therein should be ap- 
proved and decreed by the court; but 
where the act provides a specified sum 
for a particular injury, that sum only 
should be awarded claimant.” Man- 
grum y. Aitna Life Ins. Co., supra. 


93. See supra § 687. 


94. Lumbermen’s Reciprocal Ass’n 
v. Day, (Tex.Commn.App.) 17_S.W. 
toe4 1043 [aff (Civ.App.) 8 S.W.(2d) 
7 I 

95. Comingore v. Shenandoah Arti- 
ficial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430. 


[a] Knowledge of termination of 
payments on remarriage of widow.— 
Approval of the industrial commis- 
sioner to a memorandum of a settle- 
ment implied knowledge that, on re- 
marriage of the surviving spouse pri- 
or to completion of payments, pay- 
ments would terminate. Comingore 
v. Shenandoah Artificial Ice, Power, 
Heat & Light Co., 226 N.W. 124, 208 
Iowa 430. 


96. Rahman v. Bethel, 258 N.Y.S. 
286, 236 App.Div. 182. 


$7. Wisconsin Mut. Liability Co. v. 
Industrial Commission of Wisconsin, 
232 N.W. 885, 202 Wis. 428. 


98. In re Cohen, 162 N.Y.S. 424, 176 


App.Div. 35. 


99. Richards v. Rogers Boiler & 
Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev on other grounds 226 N.W. 
871, 248 Mich. 155). 


1. Harrington v. 
Labor and Industry, 
252 Mich. 87. 


[a] It would be idle to grant a 
hearing in suchacase. Harrington v. 
Department of Labor and Industry, 
233 N.W. 361, 252 Mich. 87. 


_ 2. Petroleum Casualty Co. v. Lew- 
is, (Tex.Civ.App.) 63 S.W.(2d) 1066. 
_ 8% Carr v. John W. Rowan Plaster- 
ing Co., (Mo.App.) 55 S.W.(2d) 727. 


4. Traders’ & General Ins. Co. v. 
Bailey: (Tex.Civ.App.) 62 S.W.(2d) 


Department of 
233 N.W. 361, 


[a] Board has discretion as to 
whether the injury is subject to com- 
promise. Traders’ & General Ins. Co. 
asa (Tex.Civ.App.) 62 S.W.(2d) 


5. Nicot v. Workmen’s 
Commission, 35 Porto Rico 747. 


6. Hotel Martin Co. v. Industrial 
Commission of Wisconsin, 195 N.W. 
865, 182 Wis. 79. 


{a] For example, where parents 
of a deceased employee, entitled to 
compensation under the Workmen’s 
Compensation Act, accompanied by an 
attorney, appeared before a member 
of the industrial commission conduct- 
ing hearings, and stated that their 
daughter had been killed and that a 
certain amount would be a reasonable 
sum in settlement, and where the at- 
torney for insurer wrote the commis- 
sion to the effect that if satisfactory 
to the commission he would pay such 
amount, the commission had jurisdic- 
tion to approve the settlement, under 


Relief 


a 
St. (1921) § 2394—15, although no 
formal application for compensation 
had been made to the commission. 
Hotel Martin Co. v. Industrial Com- 
mission of Wisconsin, 195 N.W. 865, 
182 Wis. 79. 


7. Wilkinson v. Johnson City Shale 
Brick Corporation, 299 S.W. 1056, 2 S. 
W.(2d) 89, 156 Tenn. 373. 


8. Wilkinson v. Johnson City Shale 
Brick Corporation, supra. 


9. Frankfort General Ins. Co. v. 
Conduitt, 127 N.E. 212, 74 Ind.App. 
584; Aetna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620; Schlenk- 
er vy. Garford Motor Truck Co., 170 
N.Y.S. 439, 183 App.Div. 166. 


[a] Objection by insurance car- 
rier.— Where the Workmen’s Compen- 
sation Aet authorizes the commission 
to approve a compensation agreement 
consented to by the employer and the 
principal dependent, the filing of ob- 
jections on the part of insurer to 
the agreement entered into by such 
persons does not affect the right of 
the commission to approve the agree- 


ment. Schlenker v. Garford Motor 
Eee 170 N.Y.S. 439, 188 App. 
iv. : 


10. Frankfort General Ins. Co. v. 
Conduitt, 127 N.E. 212, 74 Ind.App. 
584; AOtna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620. 


11. Frankfort General Ins. Co. v. 
Conduitt, 127 N.E. 212, 74 Ind.App. 
584; Adtna Life Ins:,Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620; Schlenk- 
er v. Garford Motor Truck Co., 170 
N.Y.S. 439, 183 App.Div. 166. 


12. Frankfort General Ins. Co. v. 
Conduitt, 127 N.E. 212, 74 Ind.App. 
584; Adtna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620; Schlenk- 
er v. Garford Motor Truck Co., 170 
N.Y.S. 439, 183 App.Div. 166. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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presence is not essential to a nune pro tune entry 
of a previous order which approved a compensation 
settlement where the employee was present at the 
former hearing.?* 


Appeal. By express provisions of the statute in 
some jurisdictions it is provided that there can be 
no appeal from a decree based on a memorandum 
of agreement! and on an attempted appeal the 
merits of the deeree cannot be examined?!® and, in 
the absence of such an express prohibition in the 
statute, it has been held that where there is no pro- 
vision for an appeal from a deeree effectuating a 
voluntary memorandum of settlement an appeal will 
not lie.1® An order of the board denying an ap- 
plication to vacate an order approving a compen- 
sation agreement will be affirmed if a proper result 
is reached notwithstanding there were irregulari- 
ties.17 


[§ 697] 4. Sufficiency. Approval requires affirm- 
ative action,!® the proof of which should be found 
in the official reeord,!® and not in inference.?° The 
decision of the industrial board should be formally 
made and entered of record in the manner of other 
final rulings by it,?! but there is some authority that 
an informal approval or disapproval constitutes ac- 
tion by the board and is effective.2” An agreement 
is not approved by a mere acknowledgment of re- 


13. Hedges-Walsh-Weidner Co. v.] the agreement, 
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precluding the em- 


[71 C.J.] 941 


ceipt of the agreement,?* rejection of an employee’s 
application to review,?* or by a tentative approval 
indicating that further consideration will be given 
to the agreement.25 Where the approval by the 
judge must be by the entry of a judgment, the mere 
writing of “approved” under his signature by the 
judge is not a legal approval.?® An agreement is 
not approved if the formal approval given it by 
the board is not legal because outside the jurisdic- 
tion of the board.?* 


[§ 698] F. Construction, Operation, and Effect— 
1. Construction. Where there are no facts or cir- 
cumstances in evidence for consideration as an aid 
to a correct interpretation of the agreement, the 
court will determine the intention of the parties 
from the contract as written.?8 An instrument which 
merely states the amounts received by the employee 
and what they were paid for is merely a receipt and 
is not a compromise settlement or release.?°® 


[§ 699] 2. Operation and Effect. Subject to mod- 
ification or cancellation of a reopening or review 
of the case for sufficient cause®® within the period 
of time specified by statute,?! an agreement which 
has complied with the requisites of the act, inelud- 
ing approval by the court or industrial commission 
when that is required,*? is final and binding on the 
parties thereto,®* and the industrial commission has 


Mich.—Richards v. Rogers Boiler & 


Haley, 55 S.W.(2d) 775, 165 Tenn. 486. 
{a]. Nunc pro tune entry to correct 

mistake.—Hedges-Walsh-Weidner Co. 

pA ice k 55 S2W.-(2d) 775, 165 Tenn. 
14. See statutory provisions. 


15. Dempsey’s Case, 120 N.E. 75, 
230 Mass. 583. 

16. Bach v. Interurban Ry. Co., 174 
N.W. 333 [mod reh 171 N.W. 723]. 

17. tna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620. 


18. Shaffer v. D’Arcy Spring Co., 
165 N.W. 825, 199 Mich. 537. 

19. Shaffer v. D’Arcy Spring Co., 
supra. 

20. Shaffer v. D’Arcy Spring Co., 
supra. : 

21. Petroleum Casualty Co. v. 
Lewis, (Tex.Civ.App.) 63 S.W.(2d) 
1066. 

22. Wisconsin Mut. Liability Co. v. 


Industrial Commission of Wisconsin, 
232 N.W. 885, 202 Wis. 428; Hotel 
Martin Co. v. Industrial Commission 
a Wisconsin, 195 N.W. 865, 182 Wis. 


{a] Letter from the industrial 
commission to insurer indicating that 
the commission would not affirm a 
Stipulation for settlement was held 
in effect to set aside the stipulation. 
Wisconsin Mut. Liability Co. v. In- 
dustrial Commission of Wisconsin, 
232 N.W. 885, 202 Wis. 428. 


23. Welch v. U.S. Fidelity & Guar- 
only, Co., (Tex.Civ.App.) 54 S.W.(2d) 


24. Shaffer v. D’Arcy Spring Co., 
165 N.W. 825, 199 Mich. 537. 


25. Petroleum Casualty Co. v. 
Lewis, (Tex.Civ.App.) 63 S.W.(2d) 
1066. ; 

[a] O. K. indorsed on compromise 


compensation agreement by industri- 
al board members and the board's let- 
ters regarding approval of the agree- 
ment was held not final approval of 


% 


ployee’s withdrawal, in view of a sub- 
sequent letter and the board’s action 
in setting the matter for hearing and 
approving the agreement by a subse- 
quent order. Petroleum Casualty Co. 
Yi ggevie: (Tex.Civ.App.) 63 S.W.(2d) 


26. Wilkinson v. Johnson City 
Shale Brick Corporation, 299 S.W. 
1056, 2 S.W.(2d) 89, 156 Tenn. 373. 


27. London Guarantee & Accident 
Co., Limited v. Sterling, 124 N.E. 286, 
233 Mass. 485. 


28. State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation Com- 
mission, (Mo.) 63 S.W.(2d) 67. 


Construction of contracts generally 
see Contracts §§ 481-592. 


29. Bunker v. Great Falls Mfg. 
Co., 146 A. 529, 84 N.H. 84. 


30. Reopening or review for: 


Fraud or mistake see infra §§ 
705. 


Increased disability or change of con- 
dition see infra § 1466. 


31. Limitations in proceedings to 
reopen or review see infra § 707. 


32. Necessity of approval see su- 
pra § 694. 


33. Ga.—Lattimofe yv. ULumber- 
men’s Mut. Casualty Co., 183 S.B. 291, 
35 Ga.App. 250. 


Idaho.—In re Bones, 280 P. 223, 48 
Idaho 85. 


Ind.—Carrico v. Templeton Coal Co., 
159 N.E. 695, 87 Ind.App. 145; Pediow 
v. Swartz Plectric Co., 120 N.E. 603, 
68 Ind.App. 400. 


Kan.—Weathers v. Kansas 
Bridge Co., 162 P. 957, 99 Kan. 632. 


La.—Crawford v. F. A. Crawford 
Lumber Co., 1 La.App. 636. 


Me.—Foster’s Case, 121 A. 89, 123 
Me. 27; Maxwell’s Case, 111 A. 849, 
119 Me. 504. 


Mass.—Perkins’ Case, 180 N.E. 142, 
278 Mass. 294. 


704, 


City 


Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev on other grounds 226 N.W. 
871, 248 Mich. 155]; Harrington v. 
Department of Labor and Industry, 
233 N.W. 361, 252 Mich. 87. 


N.J.-_-Boyko v. Federated Metals 
Corporation, 164 A. 462, 11 N.J.Mise. 
82 [aff 168 A. 672, 11 N.J.Misc. 807]. 


Okl.—Oklahoma Pipe Line Co. v. 
Harvey, 22 P.(2d) 375, 164 Okl. 27; 
Swift & Co. v. Hurley, 14 P.(2d) 419, ~ 
159 Okl. 106;* Pinkston Hardware Co. 
Vs, Hart, 12) Pic2d i 6silen 156 9m Older 
Patrick & Tillman y. Matkin, 7 P.(2d) 
414, 154 Okl. 232; Wentz v. Brook- 
Shire, 300 P. 652, 150 Okl. 92; Mabee 
v. Crowder, 299 P. 417, 148 Okl. 248. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Knouff, (Commn.App.) 7 S.W.(2d) 
68 [rev on other grounds (Civ.App.) 
297 S.W. 799]; Texas Employers’ Ins. 
Ass’n v. Morgan, (Commn.App.) 295 
S.W. 588 [aff (Civ-App.) 289 S.W. 75]; 
Maryland Casualty Co. v. Meyer, (Civ. 
App.) 41 S.W.(2d) 291; Texas Em- 
ployers’ Ins. Ass'n v. Lee, (Civ.App.) 
21 S.W.(2d) 56; Texas Employers’ 
Ins. Ass’n vy. Knouff, (Commn.App.) 
fear? 68 [rev (Civ.App.) 297 S.W. 


Va.—Wise Coal & Coke Co. v. Rob- 
erts, 161 S.E. 911, 157 Va. 782. 


[a] Approval given “subject to re- 
view.”—-The fact that the commis- 
sion, in approving a compensation 
agreement entered into between an 
employer and employee, did so ‘‘sub- 
ject to review by the Workmen’s Com- 
pensation Act,’ does not affect the 
situation or change the rights of the 
parties, so as to render the agreement 
less final or binding. Foster’s Case, 
121 A. 89, 128 Me. 27. 


{b] Res judicata.—A compromise 
settlement approved after considera- 
tion of the merits is res judicata be- 
tween the partiés, subject only to 
statutes permitting modification, re- 
opening, or appeal therefrom. Boyko 
v. Federated Metals Corporation, 164 
A. 462, 11. N.J.Mise. 82 [aff 168 A. 
672, 11 N.J.Misc. 807]. 
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no jurisdiction to make further orders.** 
proval the agreement becomes equivalent to, and 
acquires the force and effect of, an arbitral award 
or an award made after a full hearing,*® and has the 
force of a judgment,** or may form the basis of 
a judgment for the purpose of enforcing payment 


of compensation.** To have this 


the agreement must not be conditional or contin- 
gent,?’ and it must be within the act.*° 
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By ap- 


effect, however, 


The set- 


tlement cannot be set aside because of the insurer’s 


[c] Right to subsequent arbitra- 
tion.—An agreement between the em- 
ployer and an injured servant as to 
compensation, when approved by the 
industrial accident board, obviates the 
necessity for, and deprives the par- 
ties of, the right to an arbitration. 
Curtis v. Slater Const. Co., 160 N.W. 
659, 194 Mich. 259. 


[d] Additional compensatiom for 
same injury is precluded. Ripley’s 
Case, 13% A. 54, 126 Me. 173; Foster’s 
Case, 121 A. 89, 123 Me. 27. 


34 Swift & Co. vy. Hurley, 14 P. 
(2d) 419, 159 Okl. 106; Oklahoma 
Power Co. v. State Industrial Commis- 
sion, 9 P.(2d) 443, 156 Okl. 121; Cameo 
Blackstone Coal Co. v. Purcell, 4 P. 
(2d) 753, 153 Okl. 21; Mabee v. Crow- 
der, 299 P. 417, 148 Okl. 248. 


[a] hus, where a stipulation and 
receipt became final, on motion to re- 
open for change of condition, the 
industrial commission was limited to 
determining whether there was a sub- 
sequent change of condition attributa- 
ble to the original injury, and could 
not enter another order correcting an 
alleged miscalculation in the former 
award. Swift & Co. v. Hurley, 14 P. 
(2d) 419, 159 OKl. 106. 


[b] Where statute does not re- 
quire approval, an unapproved agree- 
ment determines the rights of the 
parties. Nowiny Pub. Co. v. Indus- 
trial Commission, 203 N.W. 740, 187 
Wis. 30. ; 

35. Cal.—-Silva v. Industrial Acci- 
dent Commission of California, 229 P. 
870, 68 Cal.App. 510. 


Idaho.—Reagan v. Baxter Foundry 
& Machine Works, 27 P.(2d) 62; Ro- 
dius v. Cour @’Alene Mill Co., 271 P. 
1, 46 Idaho 692. 


Tll.—Hartford Accident & Indemni- 
ty Co. v. Industrial Commission, 151 
N.E. 495, 320 Ill. 544. 


Ind.—Graver Tank & Mfg. Corpo- 
ration v. Noble, (App.) 186 N.E. 390; 
Carrico v. Templeton Coal Co., 159 N. 
B. 695, 87 Ind.App. 145; Smith v. 
Brown, 144 N.E. 849, 81 Ind.App. 667; 
Home Packing & Ice Co. v. Cahill, 
123 N.E. 415, 71 Ind.App. 245; Adtna 
Life Ins. Co. v. Shiveley, 121 N.E. 50, 
75 Ind.App. 620; Pedlow v. Swartz 
Electric Co., 120 N.E. 603, 68 Ind.App. 
400; In re Stone, 117 N.E. 669, 66 Ind. 
App. 38. 


Ky.—Standard Accident Ins. Co. v. 
Hinson, 64 S.W.(2d) 574, 251 Ky. 287; 
Huckabee v. Black Mountain Corpora- 
tion, 24 S.W.(2d) (299, 232 Ky. 599; 
Sawyers v. Lena Rue Coal Co., 289 
S.W. 1107, 217 Ky. 500; Wallins Creek 
Collieries Co. y. Jones, 283 S.W. 1067, 
214 Ky. 775. 


Mass.—O’Reilly’s Case, 154 N.E. 851, 
258 Mass. 205. 


Mich.—Richards v. Rogers Boiler & 
Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev on other grounds 226 N.W. 
871, 248 Mich. 155]; Spooner v. P. D. 
Beckwith, 149 N.W. 971, 183 Mich. 323, 
Ann.Cas.1916E 886. 


N.Y.—-Schlenker v. Garford Motor 
Truck Co., 170 N.Y.S. 439, 183 App. 
Div. 166. 


Okl.—Patrick & Tillman v. Mat- 
kin, 7 P.(2d) 414, 154 Okl. 232; G. S. 
& C. Drilling Co. v. Pennington, 1 P. 
(2d) 764, 7 P.(2d) 474, 151 Okl. 61; 
Wentz v. Brookshire, 300 P. 652, 150 
Okl. 92; Pickering Lumber Co. v. 
Campbell, 295 P. 596, 147 Okl. 158. 


Va.—wWise Coal & Coke Co. v. Rob- 
erts, 161 S.B. 911, 157 Va. 782. 


[a] Decision of board.—The pur- 
pose of the statute is to give approved 
agreements the same effect as deci- 
sions of the industrial accident board. 
Barry v. Bay State St. R. Co., 110.N. 
BE. 1031, 222 Masst 366." 


[b] Constitutes award.—An agree- 
ment between an injured employee, 
employer, and state insurance fund 
providing for compensation, approved 
by the industrial accident board, con- 
stitutes an award of the board. Rea- 
gan vy. Baxter Foundry & Machine 
Works, (Idaho) 27 P.(2d) 62. 


[ec] Agreement made pending mo- 
tion to reopen case becomes an award 
when approved by the board. Saw- 
yers v. Lena Rue Coal, Co., 289 S.W. 
1107, 217 Ky. 500. ; 


{[d] No greater force and effect.— 
An award made on an approved agree- 
ment has no more binding force and 
effect than an award made at a hear- 


ing after the taking of testimony... 


G. S. & C. Drilling Co. v. Pennington, 
H haaroae 764, 7 P.(2d) 474, 151 Okl. 


[e] Approval on merits.—(1) Un- 
der some statutes an approval of an 
agreement on the merits is a final 
award in exactly the same way as if 
it was based on a formal and complete 
hearing of all the witnesses. Boyko 
v. Federated Metals Corporation, 164 
A. 462, 11 N.J.Misc. 82 [aff 168 A. 672, 
11 N.J.Mise. 807]. (2) If approval is 
not on the merits, the agreement is 
binding only until a timely applica- 
tion is made to hear it on the merits. 
Boyko v. Federated Metals Corpora- 
tion, supra. 


{f] It has also been stated that 
a compromise agreement under the 
Workmen’s Compensation Act is in 
the nature of an accord, and a settle- 
ment thereunder is in nature of a sat- 
isfaction thereof. Texas Employers’ 
Ins. Ass’n v. Knouff, (Tex.Civ.App.) 
271 S.W. 633. 


36. U.S. Casualty Co. v. Smith, 129 
S.E. 880, 34 Ga.App. 363 [aff 133 S.E. 
851, 162 Ga. 130]; Crowley’s Case, 153 
A. 184, 1830 Me. 1; Ripley’s Case, 137 
A. 54, 126 Me. 178; Collins’ Case, 121 
A. 554, 123 Me. 74; Spencer’s Case, 121 
A. 236, 123 Me. 46; Foster’s Case, 121 
A. 89, 123. Me. 27; Maxwell’s Case, 111 
A. 849, 119 Me. 504; Texas Employers’ 
Ins. Ass’n v. Morgan, (Tex.Commn. 
App.) 295 S.W. 588 [aff (Civ.App.) 289 


S.W. 75]; Estes v. Hartford Accident 
& Indemnity Co., (Tex.Civ.App.) 46 
S.W.(2d) 413. 

[a] Entered as judgment.—An 
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failure to comply with it,4° the remedy being by 
an action to enforce the award.** 
agreement is final and conclusive to the extent of 
all facts agreed on and all conditions and issues 
involved in the establishment of the right to com- 
pensation’? after a consideration of the agreement 
on the merits by the industrial board or commis- 
sion,*? at least after the expiration of the period 
of time during which such facts and issues may be 


An approved 


~ 
agreement approved by the court shall 
be entered as a judgment by the court. 
Moss v. Levin, 119 So. 558, 120 So. 
258, 10 La.App. 149. 


37. Spooner v. P. Q. Beckwith, 149 
N.W. 971, 183 Mich. 323, Ann.Cas. 
1916 886. a 


38. Carpenter v. Detroit Forging 
Co., 157 N.W. 374, 191 Mich. 45. 


{a] For example, where an agree- 
ment is procured on the understand- 
ing that in case the injured employee’s 
condition should not improve the in- 
dustrial board would see that he re- 
ceived further compensation, it can- 
not be regarded as binding. Carpen- 
ter v. Detroit Forging Co., 157 N.W. 
374, 191 Mich. 45. 


39. Benson vy. Travelers’ Ins. Co., 
(Tex.Civ.App.) 40 S.W.(2d) 966. 


40. Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Commn.App.) 7 S.W.(2d) 
68 [rev (Civ.App.) 297 S.W. 799]. 


41. Texas Employers’ Ins. Ass’n v- 
Knouff, (Tex.Commn.App.) 7S.W.(2d) 
68 [rev (Civ.App.) 297 S.W. 799]. 


42. Ga.—AXtna Life Ins. Co. Vv. 
Menees, 167 S.E. 335, 46 Ga.App. 289. 


Ind.—Graver Tank & Mfg. Corpo- 
ration v. Noble, (App.) 886 N.E. 390. 


Me.—Crowley’s Case, 153 A. 184, 130 
Me. 1; Collins’ Case, 121 A. 554, 123 
Me. 74; Spencer’s Case, 121 A. 236, 
123 Me. 46; Foster’s Case, 121 A. 89, 
123 Me. 27. 


Mass.—Perkins’ Case, 180 N.E. 142, 
278 Klass. 294; Mulkern’s Case, 174 N. 
E. 226, 274 Mass. 69; Kareske’s Case, 
145 N.E.. 301, 250 Mass. 220. 


Mich.—Winn v. Adjustable Table 
Co., 159 N.W. 372, 193 Mich. 127 [aff 
163 N.W. 906, 193 Mich. 127]; Spooner 
v. P. D. Beckwith, 149 N.W. 971, 183 
Mich. 323, Ann.Cas.1916E 886. 


Okl.—Swanda Bros. v. Johnson, 16 
P.(2d) 861, 160 Okl. 228; Oklahoma 
Power Co. v. State Industrial Com- 
mission, 9 P.(2d) 443, 156 Okl. 121. 


[a] Award in evidence for all pur-. 
poses.—An award of the industrial 
board, in evidence for all purposes im 
a suit to set aside an agreed compen- 
sation judgment, established the em- 
ployee’s compliance with require- 
ments of notice of injury and making 
of claim to the industrial board and 
that the employer was a subscriber, 
and defendant was an insurer. Texas: 
Employers’ Ins. Ass’n v. Arnold, (Tex. 
Civ.App.) 57 S.W.(2d) 954. 


[b] This rule does not apply to 
prevent admission of evidence as to 
the cause of the employee’s death ina 
proceeding by dependents of a de- 
ceased employee under a statute pro- 
viding for certain compensation to the 
dependents if the embloyee shall die 
from the injury within a certain 
period of time. Graver Tank & Mfg. 
A v. Noble, (Ind.App.) 186 


43. Boyko v. Federated Metals Cor- 
poration, 164 A. 462, 11 N.J.Misc. 82 
{aff 168 A. 672, 11 N.J.Mise. 807]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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reviewed. Accordingly, agreements have been held 
to be conclusive as to the original liability of the 
employer or insurer,*® the physical condition of the 
employee at the time of the agreement,*® the cause 
of the injury,*7 the amount of compensation,*® the 
salary of the employee prior to his injury,*® the 
competency of one of the parties to enter into the 
agreement,°° the place where the contract of em- 
ployment was executed,®+ the extent of the depend- 
eney of claimant on the employee,®? the giving of 


44. Hotel Martin Co. v. Industrial 
Commission of Wisconsin, 195 N.W. 
865, 182 Wis. 79. 


{a] Petition for treble damages 
after award.—Adjustment of compen- 
sation between the employer and the 
parents of a deceased minor employee, 
approved by the industrial commis- 
sion, became absolute after the ex- 
piration of a year, under St. (1921) § 
2394—-15 (1), and the industrial com- 
mission did not thereafter have ju- 
risdiction to award treble compensa- 
tion on the ground that the employee 
was permitted to work without a per- 
mit, under § 2394—9 (7) (a), notwith- 
standing § 2394—-9 (8). Hotel Martin 
Co. v. Industrial Cemmission of Wis- 
econsin, 195 N.W. 865, 867, 182 Wis. 
79 (where it was said: “That the 
matter of the real age of the deceased 
employee and her employment with- 
out legal permit and consequent pos- 
sibility of treble damages under the 
statute were not considered by the 
parties to the proposed settlement or 
by the Industrial Commission at the 
time the compromise was approved 
ean have no other or greater effect 
than would have been the omission to 
consider any questions like that of 
funeral expenses, doctors’ bills, mis- 
takes in arriving at the amount of 
contributions to dependent parents, 
or any other matter or item for which 
such a settlement may be modified or 
changed within the period during 
which the Industrial Commission has 
its statutory jurisdiction. No excep- 
tions are made by the statute in this 
situation, and we cannot properly in- 
sert any”). 


Limitations in time for review see 
infra § 707. 


45. U. S. Casualty Co. v. Smith, 
129 S.E. 880, 34 Ga.App. 363 [aff 133 S. 
E. 851, 162 Ga. 130]; Smith v. Brown, 
144 N.E. 845, 81 Ind.App. 667; Home 
Packing & Ice Co. v. Cahill, 123 N.E. 


415, 71 Ind.App. 245; McCracken’s 
Case, 146 N.E. 904, 251 Mass. 347; 
Kareske’s Case, 145 N.E. 301, 250 


Mass. 220; Pinkston Hardware Co. v. 
Hart, 12 P.(2d) 681, 159 Okl. 6. 


[a] Admission of liability.—An 
agreement for compensation entered 
into between an injured employee and 
employer and insurance carrier, know- 
ing all the details, made pursuant to 
the Workmen’s Compensation Act, is 
an admission of liability. Home 
Packing & Ice Co. v. Cahill, 123 N.E. 
415, 71 Ind.App. 245. 


[b] Rule applied. — (1) Where, 
after application by an employee for 
compensation, the insurance carrier 
and the employee made a settlement 
by agreement approved by the indus- 
trial commission, on hearing of a sub- 
sequent application by the employee 
for review thereof because of changed 
condition, the insurance carrier, in the 
absence of fraud, accident, or mistake, 
or reservation in the agreement, was 
held precluded from questioning 
whether the original injury arose out 
of and in the course of employment. 
U. S.-Casualty. Co..v. Smith, 129_S.E. 
&80, 34 Ga.App. 363 [aff 133 S.B. 851, 
162 Ga. 130]. 42) Ina proceeding in 


g 
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pensation to be 


the superior court under the Work- 
men’s Compensation Act, for a decree 
and execution in accordance with a 
prior agreement, an order of court 
remitting the matter to the indus- 
trial board to determine whether it 
was a compensable case was held er- 
roneous, insurer’s liability being es- 
tablished by the agreement, in the 
absence of fraud or mistake. Mc- 
Cracken’s Case, 146 N.E. 904, 251 
Mass. 347. (3) Where a stipulation 
and receipt for compensation became 
final, the employer and insurer could 
not thereafter assert that the em- 
ployee’s disability was not within the 
Workmen’s Compensation Law and 
that therefore the industrial commis- 
sion did not have jurisdiction. Pinks- 
ton Hardware Co. v. Hart, 12 P.(2d) 
681, 159 Okl. 6. 


46. Smith v. Brown, 144 N.E. 849, 
81 Ind.App. 667. 


47. Spooner v. P. D. Beckwith, 149 
N.W. 971, 183 Mich. 328, Ann.Cas. 
1916E 886. 


[a] TWlustration.—Where a molder 
was injured by a splash of molten 
iron into his right eye, and after 
ample opportunity for investigation 
an agreement as to compensation was 
entered into between him and a 
casualty company insuring the em- 
ployer’s liability under the Work- 
men’s Compensation Act (Pub. Acts 
(1912, Extra. Sess.] No. 10), in which 
it was recited that the nature and 
cause of injury and ground of claim 
was molten iron splashed into right 
eye causing a bad burn in the corner 
of the eye, such agreement, when ap- 
proved by the industrial accident 
board, and an order for compensation 
entered in accordance therewith, were 
conclusive as to the cause of the in- 
jury. Spooner v. P. D. Beckwith, 149 
N.W. 971, 183 Mich. 3238, Ann.Cas. 
1916E 886. 


48. Collins’ Case, 121 A. 554, 123 
Me. 74; Magnolia Petroleum Co. v. 
Edgett, 1 P.(2d) 758, 151 Okl. 79. 


[a] Injury proving to be perma- 
nent.—An approved agreement fixing 
compensation for an “injured hand” 
is final and binding and precludes an 
award of additional compensation 
based on the claim that the injury 
proved to be a “permanent impair- 
ment” of the hand, although the agree- 
ment may have been an unwise one 
for the employee. Collins’ Case, 121 
A. 554, 123 Me. 74. 


49. Mid-City Iron & Metal Co. v. 
Turner, 165 N.E. 760, 89 Ind.App. 38; 
For Case, 180 N.E. 142, 278 Mass. 

94, 


fa] Thus a trial by a member of 
the industrial board of an issue re- 
garding the employee’s former salary, 
in determining the amount of compen- 
sation, after a written agreement be- 
tween the employee and insurer speci- 
fying the amount thereof, was held 
to be an irregular procedure. Per- 
kins’ Case, 180 N.E. 142, 278 Mass. 
294. 


[b] Award cannot be based on 
higher wage than that designated in 
the stipulation of the parties, Mid- 
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the notice of the accident by the employee,®® and 
disability or disease as having been caused by the 
injury.°* An agreement is conclusive, however, only 
as to those issues which are before the industrial 
commission or board lawfully,°> and only to the 
extent of the facts agreed on and the conditions 
covered by the agreement as a basis for the com- 


paid.** Where an agreement, al- 


though approved, is not complete, the board has fur- 
ther jurisdiction®? and it may consider all disputes 


City Iron & Metal Co. v. Turner, 165 
N.E. 760, 89 Ind.App. 38. 


50. Oklahoma Power Co. v. State 
Industrial Commission, 9 P.(2d) 443, 
156 Okl. 121. 


[a] Thus, where the industrial 
commission approved a settlement un- 
der a joint petition, a subsequent’ 
award based on the theory that claim- 
ant was mentally incompetent at the 
time of settlement was held contrary 
to law. Oklahoma Power Co. v. State 
Industrial Commission, 9 P.(2d) 443, 
156 Okl. 121. 


51. Actna Life Ins. Co. v. Menees, 
167 S.E. 335, 46 Ga.App. 289. 


[a] Rule applied.—Where the em- 
ployer and insurance carrier agreed 
to settle with an employee injured 
in another state, with knowledge of 
the facts, and the settlement was ap- 
proved by the commission and acted 
on by the parties, a motion to dismiss 
the employee’s claim on the ground 
that the employment contract was 
made in Alabama was held properly 
overruled. Attna Life Ins. Co. v. 
Menees, 167 S.E. 335, 46 Ga.App. 289. 


52. Lattimore v. Lumbermen’s 
Mut. Casualty Co., 133 S.E. 291, 35 Ga. 
App. 250. 


53. Kareske’s Case, 145 N.E. 301, 
250 Mass. 220. 


Necessity of notice of accident gen- 
erally see infra § 762. 


54. Mulkern’s Case, 174 N.E. 226, 
274 Mass. 69; Swanda Bros. v. John- 
son, 16 P.(2d) 861, 160 Okl. 228. ’ 


[a] For example (1) that the con- 
dition of the employee’s eye was due 
to the injury, having been agreed to 
by the parties, it could not again be 
questioned on further hearing for ad- 
ditional compensation. Mulkern’s 
Case, 174 N.H. 226, 274 Mass. 69. (2) 
The industrial commission’s unap- 
pealed order, approving a settlement 
between employer and employee, con- 
taining a finding that the disease was 
not due to an injury sustained by the 
employee, is conclusive in the absence 
of fraud, and cannot be modified on 
application to reopen the case. Swan- 


da Bros. v. Johnson, 16 P.(2d) 861, 
160 Okl. 228. 
55. Boyko v. Federated Metals 


Corporation, 164 A. 462, 11 N.J.Misc. 
82 [aff 168 A. 672, 11 N.J.Mise. 807]. 


[a] Decision not permitted by 
statute.—The bureau’s approval of a 
compromise settlement is not binding 
as to an issue which the statute pro- 
vides cannot then be decided by the 
bureau. Boyko vy. Federated Metals 
Corporation, 164 A. 482, 11 N.J.Misce. 
82 [aff 168 A. 672, 11 N.J.Misc. 807]. 


56. Collins’ Case, 121 A. 554, 123 
Me. 74; Morin’s Case, 120 A. 44, 122 
Me. 338. 

57. Conn.—Reilly v. Carroll, 134 A. 


68, 104 Conn. 569. 


Ind.—Standard Cabinet Mfg. Co. v. 
Tliff, 119 N.B. 479, 67 Ind.App. 568; 
mn re Stone, 117 N.E. 669, 66 Ind.App. 


Mich.—Foley v. Detroit United R. 
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until the ease is finally disposed of.°* An employee 
may petition for compensation for an injury which 
was not provided for under the agreement;°° or, 
where the agreement included only the period of 
total disability, he may proceed for compensation 
for subsequently ensuing partial disability.°° 


Effect on claims outside act. An agreement to pay 
compensation under the compensation act is not 
an admission of any common-law or statutory lia- 
bility under a claim for damages by dependents of 
the employee,*! nor is the amount agreed to be paid 
an adjustment, settlement, or compromise of an ad- 
mitted or disputed claim for damages grounded on 
causes of action outside the seope of the act.°? 


Effect on dependents. It has been held that a 
settlement or release by an employee is binding on 


Co., 157 N.W. 45, 190 Mich. 507. 


Okl.—Sinclair Oil & Gas Co. v. State 
Industrial Commission, 8 P.(2d) 72, 
155 Okl. 116. 


R.I.—Lopes v. B. B. & R. Knight, 
Inc., 144 A. 439, 50 R.I. 16. 


[a] Agreement held not incom- 
plete.—People’s Trust Co. v. Warner 
Gear Co., 141 N.E. 231, 80 Ind.App. 
401. 


5% In re Stone, 117 N.E. 669, 66 
Ind.App. 38. 


59. Ind.—Standard Cabinet Mfg. 
Co. v. Iliff, 119 N.E. 479, 67 Ind.App. 
568. 


Me.—Collins’ Case, 121 A. 554, 123 
Me. 74; Spencer’s Case, 121 A. 236, 
123 Me. 46. 


Mich.—Green vy. Buick Motor Co., 
166 N.W. 1028, 201 Mich. 86. 


Minn.—State v. District Court, Sev- 
enth Judicial Dist., 173 N.W. 857, 143 
Minn. 397. 


Okl.—Tri-State Zine Co. v. Edwards, 
4 P.(2d) 90, 152 Okl. 276. 


[a] Rule applied.—(1) Where an 
approved agreement of settlement for 
compensation for “amputation first 
and second fingers left hand’’ did not 
cover injury to a thumb, the injured 
employee was entitled subsequently 
to claim compensation for injury to 
his thumb on a petition filed within 
the time specified in Workmen’s Com- 
pensation Act § 39, and it is imma- 
terial whether his petition is filed be- 
fore or after the expiration of the 
time specified in the original agree- 
ment. Spencer’s Case, 121 A. 236, 123 
Me. 46. (2) A settlement made by a 
workman with his employer and the 
latter’s insurer for an injury within 
the Workmen’s Compensation Act on 
the mutual assumption that he was 
entitled to compensation for the loss 
of one eye only and a release executed 
sn such assumption do not bar him 
‘yom thereafter claiming compensa- 
tion for injury to the other eye. State 
v. District Court, Seventh Judicial 
Dist., 173 N.W. 857, 143 Minn. 397. (3) 
Where a stipulation between the par- 
ties provided for compensation for 
certain injuries but did not include 
compensation for injury to the em- 
ployee’s eyes, the industrial commis- 
sion had jurisdiction to award com- 
pensation for the permanent loss of 
sight of both eyes aS on an original 
hearing. Tri-State Zinc Co. v. Ed- 
wards, 4 P.(2d) 90, 152 Okl. 276. 


60. Collins’ Case, 121 A. 554, 123 
Me. 74; Morin’s Case, 120 A. 44, 122 
Me. 338; Foley v. Detroit United R. 
Co., 157 N.W. 45, 190 Mich. 507; Lopes 
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v. B. B. & R. Knight, Inc., 144 A. 439, 
50 RE. 16: 


[a] Partial disability left to sup- 
plementary agreement. — Where an 
agreement was for total disability, 
leaving partial disability to be de- 
termined by a supplementary agree- 
ment, and a receiptain-fuN discharge 
was later given, the employee could 
receive compensation for partial disa- 
bility regardless of the receipt, for it 
was not a supplementary agreement 
and was ineffective. Lopes v. B. B. 
&. R. Knight, Inc, 144 A. 439, 50 R.I. 


{b] TIllustrations.—(1) An ap- 
proved agreement between employer 
and employee setting the period of 
compensation for an injured hand at 
seventy-five weeks at fifteen dollars 
per week did not bar a later petition 
for additional compensation as for 
partial incapacity occurring after the 
expiration of such period, where the 
first petition was based on presumed 
total disability. Collins’ Case, 121 A. 
554, 123 Me. 74. (2) The board is not 
deprived of jurisdiction to hear an 
application for further compensation 
by an approved agreement. entered 
into by the employee while in a hos- 
pital, totally incapacitated for work 
as a result of a compound fracture 
of the leg, which stated simply the 
amount payable under the act for 
total incapacity. Foley v. Detroit 
United R. Co., 157 N.W. 45, 47, 190 
Mich. 507 (the court saying: “This 
agreement stated his average weekly 
wages and provided he should receive 
one-half of that amount ‘per week 
payable under act.’ This was just 
what the law provided as applied to 
the undisputed facts and then existing 
conditions, and nothing more. It did 
not specify how long such weekly pay- 
ments should continue, though an in- 
tent to cover the period of total in- 
capacity might be inferred. So far 
as it went it was according to law 
and fixed a weekly basis of compen- 
sation for the ascertained total in- 
capacity. This the board approved. 
But it made no provision for the un- 
ascertained future partial incapacity 
which might follow the total, or for 
any lump sum which should be paid 
in final settlement. The approval by 
the board of this manifestly incom- 
plete agreement, in view of the time 
when made and the nature of the in- 
jury, did not divest the board of 
jurisdiction, nor deprive it of its gen- 
eral supervisory powers in material 
matters necessarily left open for ad- 
justment before final disposition of 
the case’’). 


{[c] Agreement held to cover all 
disability.—An agreement under the 
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his dependents after his death,®* but there is other 
authority that it does not bar a claim for death 
benefits by dependents where the death resulted 
from the injuries received in the employment®* on 
the ground that the dependents’ claim is separate and 
different from that of the employee.®° 


Payment of compensation under an approved 
agreement is equivalent to payment under an abso- 
lute award and cures any irregularities in the pres- 
entation of the original claim.*® 


Effect of unapproved agreement. In jurisdictions 
where approval by the court or industrial commis- 
sion is required,®? an unapproved agreement does 
not deprive the court or the indystrial board or 
commission of jurisdiction to make f 
nor bar the employee from claiming further compen- 


apres orders,** 


Workmen’s Compensation Act reciting 
the injury and providing that com- 
pensation should be paid at the rate of 
eleven dollars and fifty-five cents per 
week for fifteen weeks beginning on 
a certain date was held not incomplete 
in that it did not cover the whole dis- 
ability suffered, since it did not pur- 
port to cover only the period of total 
disability. People’s Trust Co. v. War- 
ner Gear Co., 141 N.E. 231, 80 Ind. 
App. 401. 


61. London Guarantee & Accident 
Co., Limited v. Sterling, 124 N.E. 286, 
233 Mass. 485. 


[a] Ilustration.—An agreement 
between an insurer and the widows of 
deceased employees by which insurer 
undertakes to pay compensation un- 
der the Workmen’s Compensation Act 
is not an admission of any common- 
law or statutory liability for con- 
scious pain, suffering, and death of 
their husbands. London Guarantee & 
Accident Co., Limited v. Sterling, 124 
N.E. 286, 2338 Mass. 485. 


62. London Guarantee & Accident 
Co., Limited v. Sterling, supra. 


63. Welton v. Swift & Co., (Neb.) 
250 N.W. 661; Bliss v. Woods, 235 N. 
W. 334, 120 Neb. 790. 


64. Routh v. List & Weatherly 
Const. (Col 250 Po Walla ean. mare 2s 
62) (WAcIoR 1150s se Brashear viaOld 
Straight Creek Coal Corporation, 32 S. 
W.(2d) 717, 236 Ky. 83; Texas Em- 
ployers’ Ins. Ass’n v. Morgan, (Tex. 
Civ. App.) 289 S.W. 75 [aff (Commn. 
App.) 295 S.W. 588]. 


65. Brashear v. Old Straight Creek 
Coal Corporation, 82 S.W.(2d) 717, 236 
Ky. 83; Texas Employers’ Ins. Ass’n 
v. Morgan, (Tex.Civ.App.) 289 S.W. 75 
{aff (Commn.App.) 295 S.W. 588]. 


66. London Guarantee & Accident 
oe v. Sauer, 22 P.(2d) 624, 92. Colo. 


67. Necessity for approval see su- 
pra § 694. 


68. Ga.—Thomas v. Macken, 141 S. 
E. 316, 37 Ga.App. 624. 


Ky.—Huckabee v, Black Mountain 
Cornoration: 24 S.W.(2d) 299, 232 Ky. 


Mich.—Fritz v. Rudy Furnace Co., 
188 N.W. 528, 218 Mich. 324; Adams 
v. W. E. Wood Co., 469 N.W. 845, 203 
Mich. 673; Shaffer*v. D’Arey Spring 
Co., 165 N.W. 825, 199 Mich. 587. 


Okl.—Oklahoma Pipe Line Co. v. 
Harvey, 22 P.(2d) 375, 164 Okl. 27. 


Tenn.—Vester Gas Range & Mfg. 
See v. Leonard, 257 S.W. 395, 148 Tenn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 699-701] 


sation;°® nor is claimant bound by the facts as stip- 
ulated.*® Prior to approval either party may re- 
pudiate the agreement."? 


Compensation paid under ineffective or invalid 
agreement may be credited to any amount awarded 
in compensation proceedings,*? or in a common-law 
action for damages.7* 


Release under English Merchant Shipping Act. In 
England, it has been held that a release executed 
by a seaman in the usual form under the Merchant 
Shipping Act does not bar proceedings under the 
compensation act.74 


[§ 700] G. Review, Modification, and Cancella- 
tion**—1. In General. An approved agreement is 
subjeet to review like any other award,*® but a stat- 
ute which relates only to a review of judgments 
for compensation has been held not to apply to a 
compromise settlement.** On review the validity of 
the agreement cannot be denied in the absence of 
fraud, mistake, or misrepresentation.7* A mere for- 
mal award on the stipulation of the parties is not a 
review by the commission precluding a further re- 


{a] For example, where a settle- 
ment between the employer and its 
employee, claiming under the Work- 
men’s Compensation Act, was not ap- 
proved by the industrial accident 
board, the board had the right to or- 


sation award. 
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release of him from compensation 
claims was valid was held entitled to 
credit for payments made under the 
agreement and a subsequent compen- 
Morris v. Morris, 254 
N.Y.S. 429, 234 App.Div. 187 [aff 247 
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view under a statute providing that compromises of 
disputes shall be subject to review by the commis- 
sion on application made within a year.*® An in- 
surance carrier may appeal to vacate an order ap- 
proving an agreement between the employer and 
employee,®® but where he has not been a party in 
the proceedings for approval, he must acquit him- 
self of negligence, move with reasonable prompt- 
ness, and excuse his failure to appear.§+ An em- 
ployee who attacks a settlement of a claim as fraud- 
ulent need not tender back the compensation received 
as a condition precedent to maintaining the proceed- 
ings.°? 


[§ 701] 2. Jurisdiction of Court or Commission 
To Review. Under the varying statutes in the sev- 
eral jurisdictions,** it has been held that the court, 
acting in equity, has the sole jurisdiction to review 
an agreement and give relief from fraud, misrepre- 
sentation, and mistake,** but in other jurisdictions 
the remedy has been held to be before the indus- 
trial board or commission,®® even though the indus- 
trial board is not expressly authorized by statute 
to vacate its approval.’® Review is discretionary 


82. Stewart v. Model Coal Co., 288 
S.W. 696, 216 Ky. 742; Indemnity Ins. 
Co. of North America v. Sterling, 
(Vex.Civ.App.) 51 S.W.(2d) 788; In- 
demnity Ins. Co. of North America v. 
Kelley, (Tex.Civ.App.) 44 S.W.(2d) 


der that the question of liability of 
the employer should be submitted to 
arbitration. Fritz v. Rudy Furnace 
Co., 188 N.W. 528, 218 Mich. 324. 


[b] Unapproved agreement may be 
disregarded by the industrial acci- 
dent board. Kricinovich v. American 
Car & Foundry Co., 159 N.W. 362, 192 
Mich. 687. 


[ec] Not limited to review of fair- 
ness.—On hearing of a claim for in- 
juries and disability differing from 
what was covered by a settlement 
agreement, the compensation commis- 
sion was held not limited in jurisdic- 
tion to a review of the fairness of an 
agreement it had not approved. Hard- 
er v. Thrift Const. Co., (Mo.App.) 53 
S.W.(2d) 34. 


{d] Board may proceed to hearing 
the same as if there had been no 
agreement where the agreement has 
not been approved. Huckabee _v. 
Black Mountain Corporation, 24 S.W. 
(ay 299) 232° Ky. 599. 


69. Employee’s Credit Co. v. Indus- 
trial Accident Commission, 169 P. 
1001, 177 Cal. 46; Vester Gas Range 
& Mfg. Co. v. Leonard, 257 S.W. 395, 
148 Tenn. 665. 


70. Patrick & Tillman v. Matkin, 
7 P.(2d) 414, 154 Okl. 232. 


71. U.S. Fidelity & Guaranty Co. 
es McBride, 56 S.W.(2d) 736, 165 Tenn. 
80. 


[a] Employee may withdraw for 
any reason satisfactory to him and it 
is not necessary for him to show 
fraud or mistake. Petroleum Casual- 
ty Co. v. Lewis, (Tex.Civ.App.) 63 S. 
W.(2d) 1066. 


72. Huckabee v. Black Mountain 
Corporation, 24 S.W.(2d) 299, 232 Ky. 
599; Morris v. Morris, 254 N.Y.S. 429, 
234 App.Div. 187 [aff 247 N.Y.S. 28, 
138 Mise. 682 (aff 184 N.E. 131, 260 
N.Y. 650)]; New Amsterdam Casualty 
Co. v. Harrington, (Tex.Civ.App.) 11 
S.W.(2d) 533. 


[a] Rule applied.—A father enter- 
ing a settlement agreement with his 
son’s administratrix on the mistaken 
assumption that the administratrix’ 
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. 


N.Y.S. 28, 138 Misc. 682 (aff 184 N.E. 
131, 260 N.Y. 650) ]. 


[b] Unapproved agreement. 
Huckabee v. Black Mountain Corpora- 
tion, 24 S.W.(2d) 299, 232 Ky. 599; 
New Amsterdam Casualty Co. v. Har- 
gale (Tex.Civ.App.) 11 S.W.(2d) 


73. Roberts v. Hillsborough Mills, 
161 A. 29, 85 N-H. 517. 


74. Buls v. Steamship Teutonic, 
[V913) 39K. BV695,6 BUW:C.C.1653. 


75. Reopening for changed physi- 
cal condition of employee see infra 
§§ 1466-1484. 


76. O’Reilly’s Case, 154 N.E. 851, 
853, 258 Mass. 205; Union Compress 
& Warehouse Co. v. Evans, 5 P.(2d) 
155, 15300Okl 100% ‘CG. SS & Ci Driling 
Co. v.. Pennington, 1. P.(2d) 764, 7 P. 
(2d} 474, 151 Okl. 61; Pickering Lum- 
ber Co. v. Campbell, 295 P. 596, 147 
Okl. 158. 


“After an agreement has been ap- 
proved by the department, and acted 
upon, any party in interest may and 
shonld present that agreement to the 
superior court for a decree of refor- 
mation or cancellation, if Such a de- 
cree would be justified on the facts 
had the agreement been made ina suit 
heard and determined in that court.” 
O’Reilly’s Case, supra. 


Approved agreement as similar to 
award generally see supra § 699. 


Review of awards generally see in- 
fra §§ 1121-1342. 


77. Young v. Glynn, 131 So. 51, 171 
See [aff 126 So. 559, 14 La.App. 
619]. 


78. Winn vy. Adjustable Table Co., 
159 N.W. 372, 193 Mich. 127 [aff 163 
N.W. 906, 193 Mich. 127]. 


79. Menominee Bay Shore Lumber 
Co. v. State Industrial Commn., 156 
N.W. 151, 162 Wis. 344. 


80.. Frankfort General Ins. Co. v. 
Gondutet, 127 N.E. 212, 74 Ind.App. 
584. 


81. A®tna Life Ins. Co. v. Shiveley, 
120 NE 505-75 “Ind App: 620; 


756. 
&3. See statutory provisions. 


84 Perkins’ Case, 180 N.E. 142, 278 
Mass. 294; O'’Reilly’s Case, 154 N.B. 
851, 258 Mass. 205; Panozzo v. Ford 
Motor Co., 2837 N.W. 369, 255 Mich. 149; 
Southern Surety Co. v. Curtis, 215 N. 
W. 701, 240 Mich. 566; Smith v. Port 
Huron Gas & Electric Co., 187 N.W. 
292, 217 Mich. 519. 


[a] Reasons  stated.—After an 
agreement has been approved by the 
board, it has passed beyond the con- 
trol of the board as far as concerns 
inquiry as to its validity. Accident 
and mistake touching such a matter 
are proper subjects for investigation 
under general principles of equity 
which in the main govern proceedings 
in court under the Workmen’s Com- 
pensation Act. The board is purely 
administrative. Perkins’ Case, 180 
N.E. 142, 278 Mass. 294. 


[b] Commission is without au- 
thority to grant a rehearing to in- 
surer fraudulently induced to make 
a compensation agreement. Southern 
Surety Co. v. Curtis, 215 N.W. 701, 240 
Mich. 566. 


85. Grant Coal Mining Co. v. Cole- 
man, (Ind.) 179 N.E. 778; Murphy v. 
Continental Casualty Co., 7 P.(2d) 84, 
134 Kan. 455; Walker v. Kansas Gaso- 
line Co., 287 P. 235, 180 Kan. 576: 
Frederickson v. Burns Lumber .Co., 
221 N.W. 910, 175 Minn. 539. 


86. Frankfort General Ins. Co. v. 
Conduitt, 127 N.B. 212, 215, 74 Ind.App. 
584; Attna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 54, 75 Ind.App. 620. 


_ “The board is not expressly author- 
ized to vacate an order approving such 
an agreement as is involved here. It 
is expressly authorized to approve 
such an agreement, fairly made, and 
conforming to the act. It necessarily 
follows that, as an incidental power 
the board is authorized to determine 
whether such an agreement was fair- 
ly made and whether it does conform 
to the act. But when the board’s 
approval has been procured by fraud, 
or is the result of mistake or the like, 
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with the board,’? and if it refuses to review, the 
case may be appealed to the court.** 


In Texas the industrial accident board has author- 
ity to review and set aside an agreement for fraud 
or mistake,®® and the court has jurisdiction of an 
appeal therefrom,®® but the court likewise has orig- 
inal jurisdiction, and an application to the board 
for review in the first instance is not a condition 
precedent to the court’s right to review for fraud,°* 
or mental ineapacity.°? Where the board has made 
no award on the merits of the claim for compen- 
sation, the court may set aside or uphold the agree- 
ment on the issue of fraud,®? but, because the au- 
thority to award or deny compensation in the first 
instance is lodged in the board,®* it cannot award 
compensation in the absence of a showing that the 
board has made an award,®*® and claimant is then 
relegated to the board for a hearing on the merits of 
the claim.®* In an appeal from a decision of the 
board after it has considered the question of compen- 
sation on its merits, the court has jurisdiction of the 
entire case.°? 

S.W.(24) 756. ~* 


93. 
v. Henderson, 
S.W.(2d) 565; 


and where as a consequence the agree- 
ment and its approval have no just 
foundation upon which to stand, it 
seems to us apparent that in any 
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Lumbermen’s Reciprocal Ass’n 
(Tex.Commn.App.) 15 
Commercial Standard 


[§§ 701-704 


[§ 702] 3. Grounds®*—a. In General. In the ab- 
sence of a statutory provision to the contrary, any 
one of the grounds designated by statute is sufficient 
to set aside an agreement,®® and all need not con- 
cur. Failure of an employer to comply with an 
agreement is not a ground for setting it aside,’ at 
least where there is no evidence that such was his 
intention at the time the agreement was made,® but 
a promise made for the purpose of inducing the em- 
ployee to sign, with no intention of performance, 
has been held sufficient ground.* 


[§ 703] b. Fraud, Accident, or Mistake—(1) In 
General. Fraud, accident, or mistake as ground for 
review of a compensation agreement contemplates 
fraud, accident, or mistake between the parties with 
relation to procuring or entering into the agreement 
itself and not to decisions of the board which have 
ripened into adjudications of facts in controversy.® 


[§ 704] (2) Fraud and Misrepresentation.* An 
agreement may be reviewed and set aside where it 
has been procured by fraud or misrepresentation,‘ 


we 


Ind.--Attna Life Ins. Co. v. Shive- 
ley, 121 N.E.. 50, 75 Ind.App. 620. 


Ky.—Stewart v. Model Coal Co., 288 
S.W. 696, 216 Ky. 742. 


pending proceeding the board, as an 
incidental power, has a right to de- 
termine such fact, and, if found to 
exist, annul the order approving the 
agreement.” Adtna Life Ins. Co. Vv. 
Shiveley, supra [quot Frankfort Gen- 
eral Ins. Co. v. Conduitt, supra]. 


87. Frederickson v. Burns Lumber 
Co., 221 N.W. 910, 175 Minn. 539. 


[a] Refusal to open case without 
additional showing.—Where an award 
was made on agreement of the em- 
ployer and the servant’s widow, over 
objections by insurer, who had full 
hearing, refusal later to open the 
ease without an additional showing 
was discretionary with the commis- 
sion. Schlenker v. Garford Motor 
Truck Co., 170 N.Y.S. 439, 183 App.Div. 
166. 


88. Frederickson v. Burns Lumber 
Co., 221 N.W. 910, 175 Minn. 539. 


89. Traders’ & General Ins. Co. v. 
Bailey, (Tex.Civ.App.) 62 S.W.(2d) 
696; Commercial Casualty Ins. Co. v. 
Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120; Texas Employers’ Ins. Ass’n v. 
Rodgers, (Tex.Civ.App.) 284 S.W. 968. 


90. Texas Employers’ Ins. Ass’n v. 
Rodgers, supra. 


91. Lumbermen’s Reciprocal Ass’n 
vy. Henderson, (Tex.Commn.App.) 15 
S.W.(2d) 565, 566; Garsee v. Indem- 
nity Ins. Co. of North America, (Tex. 
Civ.App.) 47 S.W.(2d) 654; Indemnity 
Ins. Co. of North America v. Kelley, 
(Tex.Civ.App.) 44 S.W.(2d) 756. 


“Averments of fraud in procure- 
ment are essentially of judicial 
cognizance; and because the Indus- 
trial Accident Board is not a court, its 
action is in nowise a condition prece- 
dent to institution of judicial pro- 
ceedings to secure appropriate relief.” 
Lumbermen’s Reciprocal Ass’n_ Vv. 
Henderson, supra. 


[a] ‘Timely notice of appeal from 
the board’s decision is not necessary 
to give the court jurisdiction to va- 
cate an agreement for fraud. Garsee 
v. Indemnity Ins. Co. of North Amer- 
ica, (Tex.Civ.App.) 47 S.W.(2d) 654. 


92. Indemnity Ins. Co. of North 
America v. Kelley, (Tex.Civ.App.) 44 


Ins. Co. v. Lowrie, (Tex.Civ.App.) 49 
S.W.(2d) 933. 


94. See infra §§ 720-730. 


95. Lumbermen’s Reciprocal Ass’n 
vy. Henderson, (Tex.Commn.App.) 15 S. 
W.(2d) 565; Garsee v. Indemnity Ins. 
Co. of North America, (Tex.Civ.App.) 
47 S.W.(2d) 654; Maryland Casualty 
Co. v. Meyer, (Tex.Civ.App.) 41 S.W. 
(2d) 291. 

96. Commercial Standard Ins. Co. 
eters, (Tex.Civ.App.) 49 S.W.(2d) 
933. 

97. Traders’ & General Ins. Co. v. 
Bailey, (Tex.Civ.App.) 62 S.W.(2da) 


98. Decreased or increased disabil- 
ity see infra §§ 1466-1484. 


99. Fidelity Union Casualty Co. v. 
Dapperman, (Tex.Civ.App.) 47 S.W. 
(2d) 408. * 

1. Fidelity Union Casualty Co. v. 
Dapperman, supra. 


2. Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Commn.App.) 7 S.W.(2d) 
68 [rev (Civ.App.) 297 S.W. 799]. 


3. Federal Surety Co. v. Black- 
wood, (Tex.Civ.App.) 46 S.W.(2d) 
1062. 

[a] Failure to pay medical ex- 


penses.—In a suit to set aside a com- 
promise agreement between the em- 
ployee and surety, that the surety 
failed to pay doctors’ bills and hospi- 
tal fees under compensation laws was 
held insufficient to justify submission 
to the jury of the issue whether the 
promise to pay was made without in- 


tention of being fulfilled. Federal 
Surety Co. v. Blackwood, (Tex.Civ. 
App.) 46 S.W.(2d) 1062. 

4 Indemnity Ins. Co. of North 


America v. Sterling, (Tex.Civ.App.) 51 
S.W.(2d) 788. 

5. Melody v. Bornot, Inc., 18 Pa. 
Dist.&Co. 16. 


; pee affecting validity see supra 


7. Cal.—Brunski v. Industrial Ac- 
cident Commission, 265 P. 918, 203 Cal. 


Mich.—Panozzo vy. Ford Motor Co., 
2387 N.W. 369, 255 Mich. 149; Smith 
v. Port Huron Gas Electric Co., 192 
N.W. .588, 222 Mich. 350. 


Okl1.—J. E. Mabee, Inc., v. Singleton, 
17-P.(2d) 438, 161 Okl. 152. 


S.D.—Vodopich v. Trojan Mining 
Co., 180 N.W. 965, 43 S.D. 540. 


Tex.—Lumbermen’s ~ Reciprocal 
Ass'n v. Day, (Commn.App.) 17 S.W. 
(2d) 1043 [aff (Civ.App.) 8 S.W.(2d) 
709]; Texas Employers’ Ins. Ass’n v. 
Knouff, (Commn.App.) 7 S.W.(2d) 68 
[rev on other grounds (Civ.App.) 297 
S.W. 799]; Texas Employers’ Ins. 
Ass’n v. McCarty, (Civ.App.) 60 S.W. 
(2d) 1069; Fidelity Union Casualty 
Co. v. Dapperman, (Civ.App.) 47 S.W. 
(2a) 408; Texas Employers’ Ins, Ass’n 
v. Scott, (Civ.App.) 46 S.W.(2d) 348; 
Texas Employers’ Ins. Ass’n v. Rod- 
gers, (Civ.App.) 284 S.W. 968. 


[a] In Kansas this is true when 
the consideration received by the em- 
ployee is grossly inadequate. Vogler 
Se eee 170 P. 805, 102 Kan. 


{b] Where employee could not 
read or write English and the employ- 
er’s agent procured his signature to 
an agreement by false representa- 
tions, the agreement was held prop- 
érly set aside. Panozzo v. Ford Motor 
Co., 237 N.W.' 369, 255 Mich. 149. 


[c], Opinion expressed by insurer 
that if the parties did not agree on 
the settlement and the matter was 
taken to court it would be kept in 
court for from two to five years does 
not justify setting the agreement 
pe ae Fea ere Boone v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Civ.App. 
S.W.(2d) 1111. : Oe 


[d] Misrepresentations held inten- 
Morera ama te ee oe Ins. Ass’n 
: cCarty, ex.Civ.App.) 60 S.W. 
(2d) 1069. ee ot 


[e] Evidence held not to show 
fraud or misrepresentation.—Gregeg v. 
American Walnut Lumber Co., 19 P. 
(2d) 468, 1837 Kan. 201; Young v. 
Glynn, 181 So. 51, 171 La. 371 [aff 126 
So. 559, 14 La.App. 619]; Maryland 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 704-705] 


as where the employee is induced to sign by inten- 
tional false statements by the employer or insurer 
as to the employee’s physical condition® or by a will- 
ful misrepresentation of the amount payable under 
If the employee does not believe the false 
statements of the other party, the statements form 
no basis for setting the agreement aside.1° “Where 
the employee is given an erroneous idea of the effect 
of the agreement, although not fraudulently, it has 
been held that the agreement may be set aside.1+ 
False statements by an employee as to a previous 
injury may be a good cause for rescinding the order 


the act.® 


approving the agreement.!? 
Fraud on insurance carrier. 


insurance carrier.! 


Casualty Co. v. Meyer, (Tex.Civ.App.) 
57 S.W.(2d) 616; Indemnity Ins. Co. 
of North America v. Kelley, (Tex.Civ. 
App.) 44 S.W.(2d) 756. 


8 Evansville Pure Milk Co. v. Al- 
len, 150 N.E. 7938, 84 Ind.App. 199; 
Commercial Casualty Ins. Co. v. Hil- 
ton, (Tex.Civ.App.) 55 S.W.(2d) 120; 
Texas Employers’ Ins. Ass’n v. Rodg- 
ers, (Tex.Civ.App.) 284 S.W. 968. 


ta] Misrepresentation must be in- 
tentional.—_ Maryland Casualty Co. v. 


a ed (Tex.Civ.App.) 41 S.W.(2d) 
291. 
[b] Concealment by the insurance 


ecarrier’s agent of knowledge of the 
true physical condition of the injured 
employee was held not fraudulent, 
where the employee made a settle- 
ment on the advice of his doctor and 
lawyer. Indemnity Ins. Co. of North 
America v. Sterling, (Tex.Civ.App.) 
51 S.W.(2d) 788. 


[ce] Knowledge of agent who sign- 
ed agreement.—That the particular 
agent of the employer who signed the 
compromise settlement did not know 
that the medical report of the em- 
ployee’s condition was false would 
not prevent the settlement from being 
vacated, where all the parties relied 
on such report. Commercial Casualty 
Ins. Co. y. Hilton, (Tex.Civ.App.) 55 
S.W.(2d) 120. 


[dj] Fraudulent representations 
held not shown.—Maryland Casualty 
Co. v. Meyer, (Tex.Civ.App.) 41 S.W. 
(2d) 291. 


9. Cramer v. Kansas City Rys. Co., 
211 P. 118, 112 Kan. 298; ‘Garsee’ v. 
Indemnity Ins. Co. of North America, 
(Tex.Civ.App.) 47 S.W.(2d) 654. 


[a] TIllustration.—A release ob- 
tained from an injured workman un- 
der the Workmen’s Compensation Act 
by an agent of the employer who told 
the workman that the company would 
pay him the amount he was entitled 
to recover under the Compensation 
Law, which was three hundred fifty 
dollars, when in fact he was entitled 
under the act to recover two thousand 
one hundred fifty dollars, there being 
no misunderstanding as to the extent 
of his injuries, will be set aside, the 


representation being considered as! 


one not purely of law, but to some 
extent a question of fact. Cramer vy. 
Kansas City Rys. Co., 211 P. 118, 112 
Kan. 298. 


{b] Careful scrutiny by court.— 
Three parties are interested in the 
operation of the Workmen’s Compen- 
sation Act, the employee, the employ- 
er, and the public, and public policy 
requires the courts to scrutinize care- 
fully a release that is grossly inade- 


quate, and which is obtained on the 
, 


A compensation 
agreement procured by fraud and collusion between 
the employer and employee may be set aside by the 
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review.*° 


representation of the employer that 
the lesser sum is the amount fixed 
by the Compensation Act, where it 
appears that the employee was ig- 
norant of the amount he was entitled 
to recover for his injuries. Cramer 
v. Kansas City Rys. Co., 211 P. 118, 
112 Kan. 298. 


10. Traders’ & General Ins. Co. v. 
Bailey, (Tex.Civ.App.) 62 S.W.(2d) 
696; Indemnity Ins. Co. of North 
America vy. Kelley, (Tex.Civ.App.) 44 
S.W.(2d) 756. 


[a] Evidence held to show that 
employee relied on false statements. 
—Commercial Casualty Ins. Co. v. 
a (Tex.Civ.App.) 55 S.W.(2d) 


11. Carpenter v. Detroit Forging 
Co., 157 N.W. 874, 191 Mich. 45. 


12 Brunski vy. Industrial Acci- 
oor Commission, 265 P. 918, 203 Cal. 
761. 


13. Aetna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620; South- 
ern Surety Co. v. Curtis, 215 N.W. 701, 
240 Mich. 566. 


§ Gee As affecting validity see supra 
15. Ind.—Aetna Life Ins. Co. v 


Shiveley, 121 N.E. 50, 75 Ind.App. 620. 


Minn.—Ronstadt vy. Minor, 187 N.W. 
703, 152 Minn. 10. 


Okl.—Pickering Lumber Co. 
Campbell, 295 P. 596, 147 Okl. 158. 


Pa.—De Joseph v. Standard Steel 
Car Co., 99 Pa.Super. 497; Johnson v. 
Jeddo Highland Coal Co., 99 Pa.Su- 
per. 94; Parlovich v. Philadelphia & 
“oe Coal & Iron Co., 76 Pa.Super. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Knouff, (Commn.App.) 7 S.W.(2d) 
68 [rev on other grounds (Civ.App.) 
297 S.W. 799]; Fidelity Union Casual- 
ty Co. v. Dapperman, (Civ.App.) 47 
S.W.(2d) 408. 


[a] Mistake not established.—Bu- 
kovac v. Eastern Coke Co., 167 A. 658, 
109 Pa.Super. 235; Baluta v. Glen Al- 
den Coal Co., 165 A. 764, 109 Pa.Super. 
66; Higgins v. Commonwealth Coal & 
Coke Co.,.161 A. 745, 106 Pa.Super. 1% 
De Joseph vy. Standard'Steel Car Co., 
99 Pa.Super. 497; Boone v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Civ.App.) 
55 S.W.(2d) 1111. 


16. Harp v. Red Star Milling Co., 
247 P. 856, 121 Kan. 451 [foll Harp v. 
Red Star Milling Co., (Kan.) 252 P. 
270]; McCroskey v. Proctor & Gam- 
ble Mfg. Co., 211 P. 133, 112 Kan. 434; 
Weathers v. Kansas City Bridge Co., 
162 P. 957, 99 Kan. 632; Perkins’ Case, 
180 N.E. 142, 278 Mass. 294; O’Reilly’s 
Case, 154 N.E. 851, 258 Mass. 205. 


[§ 705] (8) Mistake; Mental Incapacity.'+ 
erally, a compensation agreement which has been 
entered into by reason of a material mistake may 
be vacated or modified.+® 
mistake must be mutual!® and must be accompanied 
by a gross inadequacy of consideration;1* 
mistake and gross inadequacy of consideration oc- 
eur, the agreement will be set aside.'® 
mistake respecting the employee’s wages after the 
injury may constitute sufficient grounds to review 
the agreement.?® 
the time the agreement was made will warrant a 
A case will not be reopened where the 
position of the petitioning party is due to his own 
negligence,?! as where the employer or insurer has 
failed to ascertain his liability under the compensa- 
tion act,?? or authority to the contrary notwith- 


[71 C. J.J, 947 
Gen- 


In some jurisdictions the 
where 


A mutual 


Only a mistake which existed at 


[a] Mutual mistake shown.— 
Where a workman for a packing com- 
pany, while engaged in the perform- 
ance of his duties, lifted a six hun- 
dred-pound barrel, sustained a hernia, 
was treated and operated on by the 
company’s surgeon, and where a 
“milk leg’’ developed two weeks after 
the operation while the workman was 
still in the hospital, and where a re- 
lease relieving the company from all 
liability was executed for a grossly 
inadequate consideration, both parties 
believing the injury temporary, and 
where it was afterward found that 
the workman would be partially in- 
capacitated for a long period of time, 
it was held that a judgment support- 
ed by findings of a jury that the re- 
lease was executed by a mutual mis- 
take will not be reversed. Bidnick v. 
Apter & Co., 214 P. 808, 113 Kan. 
277. 


[b] Mistake held not mutual.— 
Harp v. Red Star Milling Co., 247 P. 
856, 121 Kan. 451 [foll Harp v. Red 
Star Milling Co., (Kan.) 252 P. 270]; 


O’Reilly’s Case, 154 N.E. 851, 258 
Mass. 205. 
17. Weathers v. Kansas. City 


Bridge Co., 162 P, 957, 99 Kan. 632. 


Inadequacy of consideration as 
grounds for modification or cancella- 
tion see infra § 706. 


18. Bidnick vy. Armour & Co., 214 
P. 808, 113 Kan. 277; Crawn v. Fowler 
Packing Co., 207 P. 793, 111 Kan. 578; 
Weathers v. Kansas City Bridge Co., 
162 P. 957, 99 Kan, 632. 


19. Johnson vy. Jeddo Highland 
Coal Co., 99 Pa.Super. 94. 


20. Busi v. A. & S. Wilson Co., 167 
A. 655, 110 Pa.Super. 95; Bradley v. 
Pioneer Oil Co., 167 A. 660, 109 Pa. 
Super. 585; Savidge v. Dime Trust & 
Safe Deposit Co., 164 A. 734, 108 Pa. 
Super. 833; Zupicick v.’ Philadelphia 
& Reading Coal & Iron Co., 164 A. 731, 
108 Pa.Super. 165; Marchuk v. Pitts- 
burgh Terminal Coal Corporation, 161 
A. 771, 106 Pa.Super. 249; Keifer v. 
Philadelphia & Reading Coal & Iron 
Co., 156) A.- 722, 1024 Pa.Super. 235; 
De Joseph v. Standard Steel Car Co., 
99 Pa.Super. 497. 


21. Hayden v. R. Wallace & Sons 
Mig. °Co.s) 123 AS 951008 Conn lsos 
Winn v. Adjustable Table Co., 159 N. 
W. 372, 193 Mich. 127 [aff 163 N.w. 
906,193" Mich 127 )}¢ 


22. Hayden v. R. Wallace & Sons 
Mfg. Co., 123 A. 9, 100 Conn. 180; 
Frankfort General Ins. Co. v. Con- 
duitt, 127 N.E. 212, 74 Ind.App. 584; 
Bach_v. Interurban Ry. Co., (Iowa) 
171 N.W. 723 [mod on other grounds 
on reh 174 N.W. 333]. 
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standing,?* where the injured employee did not read 
the agreement or ask to have it read,** but negh- 
gence is not shown where the employee is in too weak 
a physical or mental condition to understand what 
he is doing.2® Mistake of the employee,?® or mutual 
mistake of the parties,?’ as to the nature and extent 
of the injury, may be sufficient cause to justify a 
modification or cancellation of the agreement, but 
uneertainty as to the result or permanency of the in- 
jury,?® or an erroneous opinion as to future changes 
in the employee’s physical condition,*® has been 
held not such a mistake as would justify setting aside 
the award. Where the statute expressly applies to 
“existing” agreements, only those agreements which 


are in existence at the time of the 


[a] For example (1) where a vol- 
untary agreement for compensation 
for injuries between the owner of a 
water tank and employees of an inde- 
pendent contractor recited that the 
injuries arose out of employment, and 
was approved by the commissioner, 
and no appeal was made therefrom or 
from supplemental awards, the 
awards could not thereafter be re- 
opened, under Gen. St. (1918) § 5355, 
giving the commissioner the same 
power to open and modify an award 
that any other court has to open its 
judgments, on the ground that claim- 
ants were not employees of the own- 
er, since the owner’s failure to ascer- 
tain facts showing its nonliability 
was due to its own negligence, and 
it was estopped from changing the 
position deliberately taken _and long 
assumed. Hayden v. R. Wallace & 
Sons Mfg. Co., 123 A. 9, 100 Conn. 180. 
(2) An employer’s misconception as 
to whether it should have been pro- 
ceeded against under the Workmen’s 
Compensation Act or federal Employ- 
ers’ Liability Act (U. S. Comp. St. §§ 
8657-8665), or its ignorance of the 
law, was not sucha mistake as would 
authorize the setting aside of a part- 
ly performed settlement made under 
state law between the employer and 
employee’s dependent widow. Bach 
v. Interurban Ry. Co., (lowa) 171 N. 
W. 723 [mod on other grounds on reh 
174 N.W. 333]. 


[b] Failure to ascertain facts.— 
An employer cannot repudiate an 
agreed settlement with a claimant for 
compensation, in reliance on which 
claimant had dismissed her petition 
for compensaton and had taken out 
letters of administration on her hus< 
band’s estate, on the ground that the 
settlement was entered into by the 
employer without a full knowledge of 
the facts. Kuhn v. Pennsylvania R. 
Co., 113 A. 672, 270 Pa. 474. 


[ce] Insurance carrier should know 
the character of its business and it 
cannot set aside an approved agree- 
ment because it did not know at the 
time that the Workmen’s Compensa- 
tion Act did not apply. Frankfort 
General Ins. Co. v. Conduitt, 127 N.E. 
212, 74 Ind.App. 584. 


23. Birdsell Mfg. Co. v. Tripp, 141 
N.E. 252, 80 Ind.App. 450. 


[a] Liberal construction.—The 
failure of an employee to read a pa- 
per signed by him, releasing the em- 
ployer from further liability, and be- 
lieved by him to be a receipt for com- 
pensation due, does not bar an award 
of further compensation to him, as 
the administration of the Workmen’s 
Compensation Act calls for a more 
liberal construction of the law in or- 
der to carry out its purpose than in 
ordinary actions at common law. 
Birdsell Mfg. Co. v. Tripp, 141 N.@. 
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petition and not 


252, 80 Ind.App. 450. 


24. O’Reilly’s Case, 154 N.E. 851, 
258 Mass. 205; Winn v. Adjustable 
Table Co., 159 N.W. 372, 193 Mich. 


127 [aff 163 N.W. 906, 193 Mich. 127]. 


[a] Mother of deceased employee, 
who was present at the time the 
agreement was signed, was held to 
have no greater right to reformation 
or cancellation of, a compensation 
agreement than‘ he? husband, the fa- 
ther of the employee. O’Reilly’s 
Case, 154 N.E. 851, 258 Mass. 205. 


25. Smith v. Port Huron Gas Elec- 
tric Co., 192 N.W. 588, 222 Mich. 350. 


[a] While parties are held to some 
diligence in protecting their own in- 
terests, such rule does not apply 
where a workmen’s compensation 
agreement was obtained from an em- 
ployee when he was still in the hospi- 
tal and in no physical or mental con- 
dition to safeguard his rights, and 
hence could not be guilty of negli- 
gence. Smith v. Port Huron Gas 


Electric Co., 192 N.W. 588, 222 Mich... 


350. 


Incapacity of employee as grounds 
for modification or cancellation see 
infra § 706. 


26. Ronstadt v. Minor, 187 N.W. 
703, 152 Minn. 10; McKissick v. Penn 
Brook Coal Co., (Pa.Super.) 168 A. 691; 
Quigley v. Pressler & Waltenbaugh, 
161 A. 612, 105 Pa.Super. 314; Parlo- 
vich y. Philadelphia & Reading Coal 
& Iron Co., 76 Pa.Super. 86; Fidelity 
Union Casualty Co. vy. Dapperman, 
(Tex.Civ.App.) 47 S.W.(2d) 408. 


27. McCroskey v. Proctor & Gam- 
ble Mfg. Co., 211 P. 133, 112 Kan. 434; 
Crawn v. Fowler Packing Co., 207 P. 
793, 111 Kan. 573; Weathers v. Kan- 
sas City. Bridge Co., 162 P. 957, 99 
Kan. 632; Pickering Lumber Co. v. 
Campbell, 295 P. 596, 147 Okl. 158. 


[a] Mistake as to recovery.— 
Where both parties mistakenly 
thought that the employee had recov- 
ered from his injuries, an agreement 
founded thereon was held based on a 
mutual mistake of -fact. Crawn v. 
Fowler Packing Co., 207 P. 793, 111 
Kan. 573. 


28. Powell v. Kansas-Missouri Ry. 
epee Co., 249 P. 675, 121 Kan. 


29. Grace v. Eisenhuth, (La.App.) 
150 So. 398; Keifer v. Philadelphia & 
Reading Coal & Iron Co., 156 A. 722, 
102 Pa.Super. 235; Estes v. Hartford 
Aceident & Indemnity Co., (Tex.Civ. 
App.) 46 S.W.(2d) 413, 417. 


“The section of the act making pro- 
vision for the approval of compromise 
settlements presupposes an uncertain- 
ty either as to the liability of the in- 
surance company or the extent or 
nature of the injury of the employee. 


[§§ 705-706 


those which have been terminated by a final receipt 
may be reviewed.®° 


Mental incapacity. That the employee was men- 
tally incapable of understanding the agreement has 
been held not to be a ground for setting it aside 
where it was fairly entered into and no fraud or 
imposition was practiced on the employee and his 
incapacity was not so great as to render him un- 
able to enter into contracts generally.** 


[§ 706] c. Failure of Employee To Receive Statu- 
tory Amount; Inadequacy of Consideration.*” 
adequacy of consideration alone has been held not 
to constitute sufficient grounds for setting aside a 
compensation agreement,®? but it censtitutes a basis 


In- 


> 


It certainly could not be the law that, 
after a compromise settlement had 
been made, either party could say, as 
ground for setting it aside, they were 
mistaken in their opinion as to what 
the result of the injury would be. 
The compromise contemplates that a 
chance is taken.” Estes v. Hartford 
Accident & Indemnity Co., supra. 


_ [a] Mistzke as to future condition 
is considered only as an element of 
possible fraud. Estes v. Hartford Ac- 
cident & Indemnity Co., (Tex.Civ. 
App.) 46 S.W.(2d) 413. 


[b] Bule applied.—An allegation 
of an injured employee that judg- 
ment pursuant to an agreement be- 
tween the parties in a compensation 
proceeding was based on the peti- 
tioner’s and the attending physician’s 
belief that the petitioner’s injuries 
were temporary and partial was held 
an allegation of error of judgment 
for which judgment could not be an- 
nulled. Grace vy. Bisenhuth, (La. 
App.) 150 So. 398. 


30. Bradley v. Pioneer Oil Co., 167 
A. 660, 109 Pa.Super. 585; Bukovac 
vy. Eastern Coke Co., 167 A. 658, 109 
Pa.Super. 235; Busi v. A. & S. Wilson 
Co., 167 A. 655,110 Pa.Super. 95; Buch- 
er v. Kapp Bros., 167 A. 652, 110 Pa. 
Super. 65; Baluta v. Glen Alden Coal 
Co.,, 165 -A. 764, 109 Pa.Super- 66; 
Savidge v. Dime Trust & Safe De- 
posit Co., 164 A. 734, 108 Pa.Super. 
333; Zupicick v. Philadelphia & Read- 
ing Coal & Iron Co., 164 A. 731, 108 
Pa.Super. 165. 


[a] Rule applied.—(1) A para- 
graph providing for modification or 
setting aside of a compensation 
agreement for fraud or mistake was 
held inapplicable to an agreement 
terminated by final receipt, notwith- 
standing the agreement bore the same 
date as the final reeeipt and was not 
executed until after a claim petition 
had been filed. Busi v. A. & S. Wil- 
son Co., 167 A. 655, 110 Pa.Super. 95. 
(2) An application for modification 
of a compensation agreement for a 
facial disfigurement on the ground of 
mistake of fact, filed over six months 
after termination of the agreement, 
was held too late. Baluta v. Glen 
Alden Coal Co., 165 A. 764, 109 Pa. 
Super. 66. 


31. Grace yv. Eisenhuth, (La.App.) 


150 So. 398. 


Petition to set aside for mental in- 
capacity see infra 3§ 709. 


32. Consideration as necessary to: 
Approval of agreement see supra § 


Validity of agreement see supra § 690. 


33. Dotson v. Proctor & Gamble 
Mfg. Co., 169° P. 1136,. 102, Kan. 248; 
Weathers v. Kansas City Bridge Co., 


For later cases, developments and changes in the law se Annotations, same title and section number. 
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for setting aside the agreement when it is accom- 
panied by fraud** or mistake.*> The fact that the 
amount paid for a release is but a trifling part of 
the amount for which defendant is liable may be con- 
sidered with other evidence as tending to show un- 
fair practice and that plaintiff has been overreached 
and that the minds of the parties never met in the 
consummation of a valid and binding settlement.*® 
In jurisdictions where compromise agreements for 
less than the statutory amount are authorized,** 
failure of an employee to receive all that he would 
be entitled to under the act is not grounds for set- 
ting aside a compromise agreement where there was 
uncertainty at the time of the agreement as to the 
length of time the disability would continue.*$§ 


[¢ 707] 4. Limitations. An agreement cannot be 
reviewed after the expiration of the period of time 
allowed for review by statute.2® <A statute which 
prescribes a period of time, within which an agree- 
ment may be set aside for change of condition, but 
which does not prescribe a period of time for set- 
ting aside an agreement which was the result of 
fraud, coercion, or mistake, imposes no limitation 
for the review of agreements resulting from fraud, 
coercion, or mistake.*® To take the petition out of 
the limitation the mistake must be one which exist- 
ed at the time of the agreement,*1 and it must not 

‘be one relating to the effect of the injury on the em- 
ployee’s physical condition at a future time;*” an 


162 P. 957, 960, 99 Kan. 632; Odrow-|{99 Pa.Super. 497; 
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Johnson v. Jeddo 
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agreement based on a wrong diagnosis of the injury 
by a physician is outside the limitation of the stat- 
ute.*3 


[§ 708] 5. Procedure—a. In General. An agree- 
ment which has been approved, like a workmen’s 
compensation award generally,44 may be impeached 
only by a direct attack and not collaterally.4> <A 
statute which permits the industrial commission to 
appear in the supreme court proceedings for review 
impliedly permits it to be heard therein.*® If the 
amount of compensation in the judgment rendered 
by the court is not in conformity with the approved 
agreement, the proper remedy is by motion to modify 
to conform to the agreement.*7 


[§ 709] b. Application or Petition. To modify or 
set aside a compensation agreement or a judgment 
based on an agreement, the application or petitior 
must set forth the facts on which relief is sought,** 
and more than a mere conclusion of law.*® Where 
proceedings to set aside original agreements are pro- 
vided for in a section of the statute different from 
that relating to final settlement receipts, a petition 
to set aside either an original agreement or final 
receipt should conform to the applicable section,®° 
but where the petition states legal grounds for re- 
lief, the court will consider it as filed under the prop- 
er section.5! An application for review cannot be 


held to present an issue of mistake 


99 Pa.Super. 94;]in the settlement sufficient to form a 


ski v. Swift & Co., 162 P. 268, 99 Kan.}| Highland Coal Co., 
168, 631. Zolack v. State Workmen’s Insurance 
“The statute contemplates that| Fund, 15 Pa.Dist.&Co. 183. 


when parties agree concerning com- 
pensation they will do so intelligent- 
ly, as the law directs, with knowledge 
ef all the facts, neither taking any 
undue advantage of the other, and 
each undertaking to ascertain the 
amount of compensation that should 
be paid under the statute.” Weath- 
ers v. Kansas City Bridge Co., supra. 


34. See supra § 704. 
35. See supra § 705. 


36. Swan v. Lincoln Terminal Co., 
170 N.W. 497, 103 Neb. 36. 


37. See supra § 687. 


38. Young v. Glynn, 131 So. 51, 
171 a. 371 [aff 126 So. 559, 14 La. 
App. 619]; Grace v. Eisenhuth, (La. 
App.) 150 So. 398. 


3%. Hotel Martin Co. v. Industrial 
Commission of Wisconsin, 195 N.W. 
865, 182 Wis. 79. 


40. See cases infra this note. 


[a] In Pennsylvania a statutory 
provision immediately following the 
provision relating to the setting aside 
of agreements for change of condi- 
tions, prescribing that no agreements 
shall be reviewed unless the petition 
is filed within one year after the date 
of the last payment of compensation, 
has been held not to apply to a review 
of original agreements or final re- 
ceipts for fraud, coercion, or mistake. 
Busi v. A. & S. Wilson Co., 167 A. 655, 
110 Pa.Super. 95; Bucher 7: Kapp 
Bros., 167 A. 652, 110 Pa.Super. 65; 
Zupicick vy. Philadelphia & Reading 
Coal & Iron Co., 164 A. 731, 108 Pa. 
Super. 165; Marchuk vy. Pittsburgh 
Terminal Coal Corporation, 161 A. 771, 
106 Pa.Super. 249; Zavatskie v. Phila- 
delphia & Reading Coal & Iron Go., 
159 A. 79, 103 Pa.Super. 598; Keifer 
v. Philadelphia & Reading Coal & Iron 
Co., 156 A. 722, 102 Pa.Super: 235; 
De Joseph v. Standard Steel Car Co., 


. 


41. Marchuk vy. Pittsburgh Ter- 
minal Coal Corporation, 161 A. 771, 
106 Pa.Super. 249; Zavatskie v. Phila- 
delphia & Reading Coal & Iron Co., 
159 A. 79, 103 Pa.Super. 598. 


Existing mistake as grounds for 
review of agreement see supra § 705. 


42. Zavatskie vy. Philadelphia & 
Reading Coal & Iron Co., 159 A. 79, 
103 Pa.Super. 598. 


43. Zolack v. State Workmen’s In- 
surance Fund, 15 Pa.Dist.&Co. 183. 


44. See infra § 1107. 


45. Slater v. City of Grand Rapids, 
227 N.W. 788, 248 Mich. 480; Smith 
v. Port Huron Gas & Plectric Co., 187 
N.W. 292, 217 Mich. 519. 


[a] Although department of labor 
and industry is not a court, its ap- 
proval of a contract for compensation 
between an employer and an injured 
employee, on which judgment may be 
entered without notice under Work- 
men’s Compensation Act pt 3 § 13 
(Comp. L. [1915] § 5466), cannot be 
attacked on the ground of fraud ina 
collateral proceeding by the employee 
against the wrongdoer. Smith v. Port 
Huron Gas & Electric Co., 187 N.W. 
292, 217 Mich. 519. 


46. Brigham Young University v. 
Industrial Commission of Utah, 279 
P. 889, 74 Utah 34, 65 A.L.R. 152. 


47. Grant Coal Mining Co. v. Cole- 
man, (Ind.) 179 N.E. 778. 


48. Van Blaricom v. Export Lum- 
ber Co., 16 P.(2d) 990, 52 Idaho 459; 
Rodius v. Cceur d’Alene Mill Co., 271 
P. 1, 46 Idaho 692; Grace v. Hisen- 
huth, (La.App.) 150 So. 398. 


[a] Petition held sufficient.—A pe- 
tition setting up an apparently simple 
physical injury, acceptance of com- 
pensation, and subsequent develop- 
ment of insanity from the injury was 


basis for review. Fidelity Union 
Casualty Co. v. Dapperman, (Tex.Civ. 
App.) 47 S.W.(2d) 408. 


49. Grace v. Hisenhuth, (La.App.) 
150 So. 398. 


[a] For example, an allegation 
which states as a conclusion of law 
that the judgment entered pursuant 
to the agreement does not reasonably 
comply with the compensation act, 
and does not state the facts on which 
the conclusion is based, does not state 
a cause for setting aside the judg- 


ment. Grace v. Eisenhuth, (La.App.) 
150 So. 398. 

[b] Petition held sufficient.—A pe- 
tition by an injured workman for 


cancellation of a written release of 
his employer from liability, alleging 
that it was executed under mutual 
mistake of fact as to the real char- 
acter of the injuries, was held suffi- 
cient against a demurrer, on the 
ground that conclusions were stated 
instead of facts. McCroskey v. Proc- 
tor & Gamble Mfg. Co., 211 P. 133, 112 
Kan. 434. 


50. Bucher v. Kapp Bros., 167 A. 
652, 110 Pa.Super. 65; Krock v. Bal- 
lard Sprague & Co., 159 A. 191, 104 
Pa.Super. 389. 


[a] Petition should contain aver- 
ments bringing it within the proper 
section of the statute. Bucher vy. 
Happ Bros., 167 A. 652, 110 Pa.Super. 


51. Busi v. A. & S. Wilson Co., 167 
A. 655, 110 Pa.Super. 95; Bucher v. 
Kapp Bros., 167 A. 652, 110 Pa.Super. 
65; Bottinger v. Independence In- 
demnity Co., 164 A. 737, 108 Pa.Super. 
395 Savidge v. Dime Trust & Safe 
Deposit Co., 164 A. 734, 108 Pa.Super. 
333; Krock v. Ballard Sprague & Co., 
159 A. 191, 104 Pa.Super. 389; John- 
son y. Jeddo Highland Coal Co., 99 Pa. 
Super. 94. 


[a] “Technical rules of common 
law pleadings do not apply to these 
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used to secure a hearing on a new claim.®? A peti- 
tion to review an agreement which seeks to recov- 
er compensation for partial incapacity where the 
agreement referred only to total incapacity should 
be treated as a claim for compensation not covered 
by the agreement.°? Where an agreement is formal- 
ly approved with no hearing, an application to re- 
view the award as to its validity or justice may be 
in the form of an application for an original award.°* 
An application seeking to set aside the agreement be- 
cause of mental incapacity of the employee must 
meet the requirements of the statute which sets out 
the rules concerning the capacity of persons of un- 
sound mind to contract.®> 


[§ 710] c. Evidence. The evidence in a proceed- 
ing to modify or vacate a compensation agreement 
must conform to, and sustain, the allegations.®® Be- 
fore the agreement will be vacated there must be 
some evidence,®? more than a scintilla,®* which will 
justify it; the evidence must be such as will make 
the trier of the facts certain that the grounds actual- 
ly exist.5® The burden is on the one alleging fraud 
or mistake to prove it,®° and before the case is re- 
viewed he should make at least a prima facie case 
on the merits.®1 A petitioning employee has the 


Johnson v. Jeddoy;entered into. 
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burden of showing that he would have received more 
under the provisions of the act than under the agree- 
ment.°2 Where testimony of experts is relied on to 
show mistake, their testimony must be direct and 
positive.®® The length of time before an employee 
files a petition to review an agreement for fraud and 
mistake is of some evidentiary value.°*+ Immate- 
rial evidence is properly excluded.®® 


Admissions. Admissions that payments were made 
pursuant to the Workmen’s Compensation Act in an 
action to recover. compensation under an alleged 
agreement are evidence of the making of an agree- 
ment for the payment of compensation.*® Payment 
of wages and of a doctor’s bill is not sufficient to 
establish an implied agreement fo® the payment of 
compensation.°? > 


[§ 711] d. Questions of Fact. When involved in 
the proceedings to set aside a compensation agree- 
ment, such issues as fraud,** mistake,®® total or par- 
tial incapacity of the employee,’® and ratification 
of the agreement by the employee,”1 are questions of 
fact. Where facts are undisputed, they need not 


. be submitted to the jury.’? 


[§ 712] 6. Determination and Relief. The finding: 


America v. Sterling, (Tex.Civ.App.) 


proceedings.” 
Highland Coal Co., 
98. 


{b] Court will not impale deserv- 
ing compensation claimant on techni- 
calities of pleading or mistake in fil- 
ing the petition under an inapplicable 
section of the act, provided he ad- 
duces evidence showing that he is en- 
titled to relief under any provision 
of the act. Busi v. A. & S. Wilson Co., 
167 A. 655, 110 Pa.Super. 95. 


52. M. Becker Cleaning Co. v. In- 
dustrial Commission, 153 N.E. 647, 322 
Ill. 603. 


{a] For example, an injured em- 
ployee could not, by a petition to re-~ 
view, obtain an award for an injury 
to his hip, where the _ settlement 
agreement related only to an injury 
to his arm. M. Becker Cleaning Co. 
vy. Industrial Commission, 153 N.E. 
647, 322 Ill. 603. 


53. Lopes v. B. B. & R. Knight, 
Inc., 144 A. 489, 50 RI. 16. 


Effect of incomplete agreement see 
supra § 699. 


54. Menominee Bay Shore Lumber 
Co. v. State Industrial Commn., 156 
N.W. 151, 162 Wis. 344. 


55. Grace v. EHisenhuth, (La.App.) 
150 So. 398. 


Mental incapacity as ground for 
cancellation see supra § 705. 


56. Van Blaricom v. Export Lum- 
ber Co., 16 P.(2d) 990, 52 Idaho 459; 
Hstes v. Hartford Accident & In- 
demnity Co., (Tex.Civ.App.) 46 S.W. 
(2d) 413. 


57. Wyatt Lumber & Coal Co. v. 
Hartford Accidént & Indemnity Co., 
154 N.B. 776, 85 Ind.App. 548. 


58. Bukovac vy. Eastern Coke Co., 
167 A. 658, 109 Pa.Super. 235. 


59. Busi v. A. & S. Wilson Co., 167 
A. 655, 110 Pa.Super. 95. 


[a] Evidence held sufficient to 
show that: (1) Agreement had been 
entered into. Northwestern Pac. R. 
Co. v. Industrial Ace. Commission of 
State of California, 161 P. 123, 173 
Cal. 652. (2) Agreement had not been 


99 Pa.Super. 94, 


Harrigan v. Western 
Coal & Mining Co., 300 P. 1115, 133 
Kan. 573. Breslin v. Blair, 60 S.W. 
(2d) 337, 249 Ky. 178. (3). Release 
was procured by fraud and improper 
influence. Oresnik v. Cudahy Packing 
COs (2320 Pl 0220117 eKans/ 610.7% (4) 
Release was signed under mutual 
mistake as to the extent of the in- 
jury. Reaves v. Swift & Co., 261 P. 
576, 124 Kan. 622; Crawn v. Fowler 
Packing Co., 207 P..793, 111 Kan. ‘573; 
Texas Employers’ Ins. Ass’n vy. Man- 
ning, (Tex.Civ.App.) 299 S.W. 534. 
(5) Release was not fraudulently ob- 
tained. Gregg v. American Walnut 
Lumber Co., 19 P.(2d) 463, 137 Kan. 
201. (6) Employee’s incapacity from 
a brain hemorrhage was total and 
permanent. Texas Employers’ Ins. 
Ass’n v. Arnold, (Tex.Civ.App.) 57 S. 
W.(2d) 954. 


[b] 
support finding that employee’s sig- 
nature to joint petition for final com- 
pensation settlement was obtained by 
fraud (Comp. St. 1921, § 7325). Kel- 
ly-Dempsey Co. v. State Industrial 
Commission, 299 P. 908, 149 Okl. 266; 
Texas Employers’ Ins. Ass’n v. Man- 
ning, (Tex.Civ.App.) 299 S.W. 534. 


60. Aetna Life Ins. Co. v. Shiveley, 
121 N.E. 50, 75 Ind.App. 620; Gregg v. 
American Walnut Lumber Co., 19 P. 
(2d) 463, 187 Kan. 201; Ostegaard v. 
Adams & Kelly Co., 203 N.W. 564, 113 
Neb. 393; Swan v. Lincoln Terminal 
Co., 170 N.W. 497, 103 Neb. 36; Buko- 
vac v. Eastern Coke Co., 167 A. 658, 
109 Pa.Super. 2385; Krock vy. Ballard 
Sprague & Co., 159 A. 191, 104 Pa. 
Super. 389. 


61. Aetna Life Ins. Co. v. Shive- 
ley, 121 N.E. 50, 75 Ind.App. 620. 


62. Texas Employers’ Ins. Ass’n y. 
McCarty, (Tex.Civ.App.) 60 S.W.(2d) 
1069; Indemnity Ins. Co. of North 
America v. Sterling, (Tex.Civ.App.) 
51 S.W.(2d) 788. 


63. Busi v. A. & S. Wilson Co., su- 
pra. 


64. Szabo v. State Workmen’s Ins. 
Fund, 167 A. 508, 110 Pa.Super. 8. 


65. Indemnity Ins. Co. of North 


201; 


Evidence held insufficient to 


51 S.W.(2d) 788. 


[a] Rule applied.—Plaintiff’s tes- 
timony that he was a married man 
with a child was held inadmissible in 
a suit to set aside settlement of com- 
pensation. Indemnity Ins. Co. of 
North America v. Sterling, (Tex.Civ. 
App.) 51 S.W.(2d) 788. 


66. Dubies v. Manufacturers’ Lia- 
bility Ins. Co., 114 A. 309, 96 N.J.Law 
107 [aff 117 A. 926, 97 N.J.Law 567]. 


67. Randolph v. Hammersley Mfg. 
Co., 111 A. 15, 94 N.J.Law 530. 


68. Gregg v. American Walnut 
Lumber Co., 19 P.(2d) 463, 137 Kan. 
Lumbermen’s Reciprocal Ass’n 
v. Day, (Tex.Commn.App.) 17 S.W. 
(2d) 1043 [aff (Civ.App.) 8 S.W.(2d) 
709]; Commercial Casualty Ins. Co. 
v. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120; Texas Employers’ Ins. Ass’n v. 
Scott, (Tex.Civ.App.) 46 S.W.(2d) 348. 


[a] Incorrect report of doctors.— 
Whether an incorrect report of the 
employee’s condition by the employ- 
er’s doctors and a doctor appointed by 
the industrial board, relied on by the 
employee and the board, constituted 
fraud, justifying setting aside of the 
compromise settlement, was held to 
be a question of fact. Commercial 
Casualty Ins. Co. vy. Hilton, (Tex.Civ. 
App.) 55 S.W.(2d) 120. 


69. Krock v. Ballard Sprague & 
Co., 159 A. 191, 104 Pa.Super. 389. 


70. Indemnity Ins. Co. of North 
America v. Sterling, (Tex.Civ.App.) 
51 S.W.(2d) 788. 


71. Indemnity Ins. Co. of North 
America v. Kelley, (Tex.Civ.App.) 44 
S.W.(2d) 756. 


V 

[a] The question of whether a re- 
tention by the employee of money 
paid as compensation under an alleg- 
ed fraudulent agreement constitutes 
a ratification, waiver, or estoppel is 
one of fact. Indemnity Ins. Co. of 
North America v. Sterling, (Tex. 
Civ.App.) 51 S.W.(2d) 788. 


72. Texas Employers’ Ins. Ass’n y. 
Arnold, (Tex.Civ.App.) 57 S.W.(2d) 
954; Estes v. Hartford Accident & 


For later cases, developments and changes in the law see Annotatioas, same title and section number. 
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of the commission must be in accordance with the 
evidence before it.‘ Where grounds for setting 
aside tiie agreement have been established, the in- 
dustrial board or commission may make a new or- 
der of compensation’‘ and award such compensation 
as is equitable and just.7> A modification of an 
open agreement in a proceeding for ‘review is an 
award which in effect eliminates the agreement.’ 


[§ 713] H. Enforcement. A proceeding on the 
theory of a suit purely on the contract, by the per- 
son claiming the payments, to enforce a compro- 
mise agreement in settlement of the employer’s lia- 
bility may be brought at common law’? and only 
at common law.?® In assumpsit on an alleged prom- 
ise to pay plaintiff the amount he would be entitled 
to recover under a compensation act if he did not 
file a petition for compensation, plaintiff must aver 
and prove that if he had filed an application for 
compensation he would have been entitled to an 
award.*® Where the statute does not require an 
agreement to be approved,®°® the industrial commis- 
sion ean do nothing but enter an award in accord- 
ance with its terms.§t Judgment entered by the 
court on an agreement must be in accordance with 
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the terms and conditions therein.*? Accordingly, 
where an agreement provides for payments during 
disability but leaves the period of disability unde- 
termined, the court cannot award the maximum sum 
allowed under the act for total and permanent dis- 
ability;®* but where the maximum period for ‘pay- 
ment of weekly compensation has passed, and the 
approved agreement is silent as to any subsequent 
action by the industrial board, the court must enter 
judgment for the maximum amount under the agree- 
ment.** Where, after an agreement as to disability, 
the employee returns to his employment and is doing 
the same work and is receiving the same wages as 
at the time of the accidental injury, the compensa- 
tion board is without power to compel the employer 
to make further payments in accordance with the 
agreement.®> 


Statutory limitation as to the time during which 
proceedings may be instituted to obtain judgment in 
case of default by the employer to pay any compen- 
sation due under a settlement applies to settlements 
made with or without submission to the court,®* 
and to a default by an insurer as well as by an em- 
ployer.®* 


XXI. PROCEEDINGS TO SECURE COMPENSATION 


[§ 714] A. In General***—1. Institution of Pro- 
ceedings. To confer jurisdiction on the commission 


Indemnity Co., (Tex.Civ.App.) 46 S. 


quest of the employer the issue of 


to award compensation, some sort of initial pleading 
or document is required,®® however informal it may 


834, 164 Tenn. 580. 


W.(2d) 413. 


{a] For example, undisputed evi- 
dence that compensation claimant 
acted on an attorney’s advice, based 
on a report of claimant’s physicians, 
in entering a settlement, precluded 
submitting to the jury whether in- 
surer’s physician’s report fraudulent- 
ly induced claimant to enter the set- 
tlement. Estes v. Hartford Accident 
& Indemnity Co., (Tex.Civ.App.) 46 
S.W.(2d) 413. 


[b] Whether issue of fraud is for 
jury is determinable solely by _ the 
evidence before the trial court. Estes 
v. Hartford Accident & Indemnity Co., 
(Tex.Civ.App.) 46 S.W.(2d) 413. 


73. Krock v. Ballard Sprague & 
Co., 159 A. 191; 104 Pa.Super. 389. 


{a] Finding held unsupported.—A 
finding that the mistake on which the 
final receipt was founded was that 
claimant thought he could repair to 
his former employment was held not 
supported where there was not a scin- 
tilla of evidence in favor of it and all 
the testimony was contrary to it. 
Krock v. Ballard Sprague & Co., 159 
A. 191, 104 Pa.Super. 389. 


74, Estes v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 46 S.W. 
(2a) 413. 


75. Walker v. Kansas Gasoline Co., 
287 P. 235, 130 Kan. 576. 


[a] Medical and hospital expenses. 
—The industrial board, in connection 
with claimant’s application to set 
aside a compromise agreement for 
compensation because induced by 
fraud, after vacating its previous or- 
der approving such agreement, could 
award compensation and claim for 
medical and hospital services claim- 
ant showed himself entitled to. Com- 
mercial Casualty Ins. Co. v. Hilton, 
(Tex.Civ.App.) 55 S.W.(2d) 120. 


[b] Where an arbitrator is ap- 
pointed by consent and on the re- 


, 


© 


the mutual] mistake in a compensation 
settlement and release is expressly 
referred to the arbitrator, and evi- 
dence upon such question is present- 
ed by the parties, he is vested with 
authority under Laws 1917, c. 226, §§ 
11, 16, to determine the issue and 
upon sufficient evidence to decide that 
the release is a nullity and to award 
adequate compensation as if the in- 
valid release had not been executed. 
Crawn v. Fowler Packing Co., 207 P. 
793, 111 Kan. '573. 


76. Higgins v. Commonwealth Coal 
& Coke Co., 161 A. 745, 106 Pa.Super. 
1; Putt v. Laher Ice Cream Co., 161 
A. 622, 105 Pa.Super. 536. 


77. Burns vy. Edison, 105 A. 717, 92 
N.J.Law 288; Holzapfel v. Hoboken 
Manufacturers’ R. Co., 104 A. 209, 92 
N.J.Law 198. 


78. Burns v. Edison, 105 A. 717, 92 
N.J.Law 288. 


79. Makarewicz v. Hoyt Metal Co., 
262..111.App.. 327. 


80. Necessity for approval see su- 
pra § 694. 

81. Nowiny Pub. Co. v. Industrial 
Commission, 203 N.W. 740, 187 Wis. 
30. 


82. Grant Coal Mining Co. v. Cole- 
man, (Ind:) 179 N.E. 778; Sauter v. 
Cedar Rapids & I. C. Ry., 214 N.W. 
707, 204 Iowa 394. 

83. Sauter vy. Cedar Rapids & I. C. 
Ry., supra. 

84. Grant Coal Mining Co. v. Cole- 
man, (Ind.) 179 N.E. 778. 

fa] Court must presume that 
there is an accumulated claim for the 


maximum amount under the award 
and should render judgment accord- 


ingly. Grant Coal Mining Co. vy. 
Coleman, (Ind.) 179 N.E. 778. 
85. Rudiski v. Detroit Wire Spring 


Co., 173 N.W. 189, 206 Mich. 443. 
86. Collins v. Murray, 51 S.W.(2d) 


*By HARRY ROSEN (§§ 714-718). 


Limitations concerning review see 
supra § 707. 


87. Collins v. Murray, 51 S.W.(2d) 
834, 164 Tenn. 580. 


88. Cross references: 

Actions for damages against: 
Employer see infra § 1488 et seq. 
Third persons see infra § 1555 et seq. 


Effect of act on common-law or other 
statutory remedies see infra §§ 
1487-1661. 


Election of remedy as against non- 
complying or nonaccepting employ- 
er see infra § 1506 et seq. 


Exclusiveness of remedy under act see 
infra § 1488. 


Nature of right to, or remedy for, 
compensation see supra §§ 5-14. 


Right to compensation as based on 
contract rather than tort see supra 
§ 13. 


89. Adtna Life Ins. Co. v. Industrial 
Commission of Utah, 241 P. 228, 66 
Utah 235. 


{a] Receipt for payment insuffi- 
cient.—Where an insurance company 
paid the employee three hundred and 
sixty nine dollars for injuries, and ob- 
tained from him a receipt therefor, 
which it filed with the industrial com- 
mission within a year after the injury, 
the filing of such receipt by the in- 
Surance company could not be regard- 
ed as an application or commence- 
ment of proceedings by employee for 
compensation. Atna Life Ins. Co. v. 
Industrial Commission of Utah, 241 
P, 223, 66 Utah 235. 


Cross references: 

Application, petition, or complaint see 
infra §§ 822-832. 

Claim for compensation see infra §§ 
779-813. 


Technical rules of pleading inappli- 
cable see infra § 715. ° 
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be.®° Usually proceedings for compensation are in- 
stituted by the filing of a claim or application for 
compensation®? although in a number of jurisdic- 
tions provision is made for the bringing of an ac- 
tion.22 A proceeding for compensation may be in- 
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pensation under the act to enforce her rights in the 
community property, constructive notice to the hus- 
band by publication is sufficient as to him, as the 
proceeding may be characterized as one quasi in 


stituted by agreement between the employee and [§ 715] 2. Nature and Form—a. Th General eilhe 
statutes usually specifically prescribe the method by 


employer.°° 
Process. 


instituted.®4 


90. tna Life Ins. Co. v. Industrial 
Commission of Utah, 241 P. 223, 66 
Utah 235. 


91. State v. James R. Clow & Sons 
Co., 173 N.E. 14, 36 OhioApp. 156; 
Rucks-Brandt Const. Co. v. Price, 
(OkK1.) 23 P.\2d) 690. 


[a] Oral claim.—The filing of an 
oral application for compensation 
with seif-insurer commences a pro- 
ceeding conferring jurisdiction for 
subsequent appeal from the industrial 
commission’s adverse decision. State 
v. James R. Clow & Sons Co., 173 N. 
E. 14, 86 Ohio App. 156. 


; Necessity for filing claim see infra 
779. 


92. Johnson v. Ellamar Mining Co., 
5 Alaska 740, 742. 


“Inasmuch as the terms of the act 
are so obscure and involved as to 
the time and manner of filing the 
claim, I think it much the better and 
safer practice to proceed by bringing 
an action in the ordinary way. There 
can be no question but what an ac- 
tion is authorized and contemplated 
by the act in question, whereas the 
other proceeding is uncertain, and 
-would entail considerable expense and 
delay in the event the upper court 
should reverse the action of this court 
thereon.” Johnson v. Ellamar Mining 
Co., supra. 


Application, petition, or complaint 
see infra §§ 822-832. 


93. Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265. 


[a] Fixing liability of insurer.— 
A claim for compensation should not 
be disallowed under the workmen’s 
compensation act (St. [1920] § 21916 
et seq) as against insurance carrier 
because the employer and servant had 
agreed to the filing of a complaint by 
the employee in order to fix liability 
on the insurance carrier, such agree- 
ment not being improper, and it was 
not material that the employer paid 
the employee more than is allowed 
by law as compensation, being a pure 
gratuity. Chase v. Emery Mfg. Co., 
113 A. 840, 271 Pa. 265. 


94. See statutory provisions. 


[a] Citation of civil actions unnec- 
essary.—Service of a copy of the com- 
plaint and order in a Suit under the 
employers’ liability law is in lieu of 
the usual citation required in civil 
suits. Perry v. W. K. Henderson Iron 
Works & Supply Co., 133 So. 805, 16 
La.App. 271. 


95. Northwestern Redwood Co. v. 
Industrial Acc. Commission of Cali- 
fornia, 194 P. 31, 33, 184 Cal. 484. 


“Tt is sufficient to say that the pur- 
pose of this proceeding is to enforce 
the rights of the wife in community 
property located in this state, and 
that constructive notice to the hus- 
band is, therefore, sufficient to give 
jurisdiction to pass upc the ques- 
tions so involved. The proceeding 


The act sometimes provides a special 
mode by which an action for compensation shall be 
Where an injured employee deserted 
his wife, who later instituted proceedings for com- 


may be characterized as one quasi 
in rem. In such proceeding notice by 
publication is a sufficient compliance 
with the federal Constitution.” 
Northwestern Redwood Co. v. Indus- 
trial Accident Commission of Califor- 
nia, supra. 


96. See statutory provisions. 


[a] Statutory procedure complete 
in itself—Workmen’s compensation 
statutes provide procedure complete 
in itself for compensation cases. Fer- 
guson v. Palmolive-Peet Co., 283 ts 
508, 129 Kan. 516. 


{b] Forms of procedure may be 
changed.—‘‘The«forms of that proce- 
dure, like other statutes of that char- 
acter, may be changed from time to 
time by the Legislature.” Devine’s 
Case, 129 N.E. 414, 416, 236 Mass, 588 
(the procedural portions of the act 
do not become a part of the contract 
of employment so as to become con- 
stitutionally unchangeable by the leg- 
islature). 


[c] Statutory procedure becomes 
part of contract between the parties. 
Southern Casualty Co. v. Morgan, 
(Tex.Commn.App.) 12 S.W.(2d) 200 
[aff (Civ.App.) 299 S.W. 476, reh den 
(Commn.App.) 16 S.W.(2d) 533]. 


[d] Joint petition to Industrial 
Commission for final settlement be- 
tween claimant and employer or insur- 
er is independent of, and not governed 
by, procedure for settlement upon 
agreed statement of facts. Indian 
Territory llluminating Oil Co. v. Ray, 
5 P.(2d) 383, 153 Okl. 163. 


Exclusiveness of remedy see infra 
§ 1488. 


97. Ga.—Threatt v. American Mu- 
tual Liability Ins. Co., 160 S.E. 379, 
173 Ga. 350 [cert den 52 S.Ct. 127, 
284 U.S. 670, 76 L.Ed. 567]. 


Ill.—Western Shade Cloth Co. v. 
Industrial Commission, 156 N.E. 796, 
325 Ill. 570; Giertz v. Snyder, 135 N. 
E. 57, 302 Ill. 618. 


Mo.—Kristanik vy. Chevrolet Motor 
Co., 41 S.W.(2d) 911, 226 Mo.App. 89. 


Pa.—Ratto v. Pennsylvania Coal 
Co., 156 A. 749, 102 Pa.Super. 242 


Tex.—Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551; Federal Surety 
Co. v. Jetton, (Commn.App.) 44 S.W. 
(2d) 928 [mod (Civ.App.) 29 S.W. (2d) 
534]; Casualty Reciprocal Exchange 
v. Underwood, (Civ.App.) 33 S.W.(2d) 
585; Texas Indemnity Ins. Co. v. Hol- 
loway, (Civ.App.) 30 S.W.(2d) 921 
[aff (Commn.App.) 40 S.W.(2d) 75]; 
Texas Employers’ Ins. Ass’n v. Shoe- 
make, (Civ.App.) 21 S.W.(2d) 583; 
Indemnity Ins. Co. of North America 
v. Jago, (Civ.App.) 12 S.W.(2d) 817 
[rev on other grounds 36 S.W.(2d) 
980, 120 Tex. 204]; Employers’ Liabil- 
ity Assur. Corporation v. Francis, 
(Civ.App.) 300 S.W. 187; Texas Em- 
ployers’ Ins. Ass’n vy. Nelson, (Civ. 
App.) 292 S.W. 651. 


98. Ga.—Threatt v. American Mu- 
tual Liability. Ins. Co., 160 S.E. 379, 


which the right to compensation shall be decided and 
the amount determined.®® 
purely statutory,’’ and the procedure pointed out 
by the statutes must be pursued®® since the provi- 


Such proceedings are 


173 Ga. 350 [cert den 52 S.Ct. 127, 
284 U.S. 670, 76 L.Ed. 567]. 


Ill.—Giertz v. Snyder, 135 N.E. 57, 
302 Ill. 618. by 


Ky.—McCune v.™Wm. B. Pell & 
Bros., 232 S.W. 43,192 Ky. 22. 


Mass.—Devine’s Case, 129 N.E. 414, 
236 Mass. 588; Young v. Duncan, 106 
N.E. 1, 218 Mass. 346; In re Panasuk, 
105 N.E. 368, 217 Mass. 589; Im re 
American Mut. Liability Ins. Co., 102 
uae 693, 215 Mass. 480, Ann.Cas.1914D 

"2s 


Minn.—Burns v. Millers’ Mut. Cas- 
ualty Co, 178 N.W. 812, 146 Minn. 
356. 


Mo.—Kristanik v. Chevrolet Motor 
Co., 41 S.W.(2d) 911, 226 Mo.App. 89. 


N.Y.—Twonko v. Rome Brass & 
Copper Co., 120 N.E. 638, 224 N.Y. 263. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 180 N.E. 264, 41 Ohio 
App. 549. 


Okl.—Indian Territory Illuminating 
ee Co. v. Ray, 5 P.(2d) 383, 153 Okl. 


Tenn.—Rye v. Du Pont Rayon Co., 
40 S.W.(2da) 1041, 163*Tenn. 95. 


Tex.—Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551; Federal Surety 
Co. v. Jetton, (Commn.App.) 44 S.W. 
(2a) 923 [mod (Civ.App.) 29 S.W.(24) 
534]; Casualty Reciprocal Exchange 
v. Underwood, (Civ.App.) 33 S.W.(2d) 
585; Texas Indemnity Ins. Co. v. Hol- 
loway, (Civ.App.) 30 S.W.(2d) 921 
[aff (Commn.App.) 40 S.W.(2d)_ 75]; 
Texas Employers’ Ins. Ass’n v. Shoe- 
make, (Civ.App.) 21 S.W.(2d) 583; 
Indemnity Ins. Co. of North America 
v. Jago, (Civ.-App,) 12 S.W.(2d) 817 
[rev on other grounds 36 S.W.(2d) 
980, 120 Tex. 204]; Employers’ Liabil- 
ity Assur. Corporation v. Francis, 
(Civ.App.) 300 S.W. 137; Texas Em- 
ployers’ Ins. Ass’n v. Nelson, (Civ. 
App.) 292 S.W. 651. 


Eng.—Panagotis v. Steamship Pon- 
tiac, [1912] 1 K.B. 74, 5 B.W.C.C, 147. 


Man.—Canadian Northern BR. (Conv. 
Wilson, 29 Man. 193. 


See North Pacific S. S. Co. v. In- 
dustrial Acc. Commission of Califor- 
nia, 163 P. 199, 174 Cal. 346 (remedy 
in state is exclusive); Pecor v. Nor- 
ton-Lilly Co., 295 P. 582, 111 Cal.App. 
241 (as to remedy). 


“Recovery in each [case] is depend- 
ent upon pursuit of the remedy 
. . . in the manner provided by 
the controlling statute.” Rye v. Du 
Pont Rayon Co., 40 S.W.(2d) 1041, 
1042, 163 Tenn. 95. 


“The Compensation Act must be 
looked to for the *sustenance of all 
rights in the insurance funtl and for 
the procedure to be followed by one 
seeking participation in the fund.” 
State v. Industrial Commission of 
One 180 N.E. 204, 207, 41 Ohio App. 


[a] Reason for rule.—‘‘The gen- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 715] 


sions of the act cannot be waived.®® 

in a compensation case is sul generis.* 
proceeding or action at law? or in equity;* rather 
the remedy provided by the act is summary,‘ a pro- 
ceeding for compensation under most acts being con- 
sidered to be administrative’ and not judicial,® and 
it is usually required that proceedings taken there- 


eral rule is that where the cause of 
action and remedy for its enforcement 
are derived not from the common law 
but from the statute, the statutory 
provisions are mandatory and exclu- 
Sive, and must be complied with in all 
respects.” Mingus v. Wadley, 285 S. 
W. 1084, 1087, 115 Tex. 551 [quot Cas- 
ualty Reciprocal Exchange v. Under- 
wees, (Tex.Civ.App.) 33 S.W.(2d) 585, 
6]. : 


{b] Requirements are mandatory. 
—Each step toward the maturity of a 
compensation claim from the time of 
injury to final adjudication is a man- 
datory requirement necessary to the 
exercise of jurisdiction by each suc- 
ceeding statutory agency. Mingus v. 
Wadley, 285 S.W. 1084, 115 Tex. 551; 
Federal Surety Co. v. Jetton, (Tex. 
Commn.App.) 44 S.W.(2d) 923 [mod 
(Civ.App.) 29 S.W.(2d) 534]; Casual- 
ty Reciprocal Exchange v. Underwood, 
(Tex.Civ.App.) 33 S.W.(2d) 585; Tex- 
as Indemnity Ins. Co. v. Holloway, 
(Tex.Civ.App.) 30 S.W.(2d) 921 [aff 
(Commn.App.) 40 S.W.(2d) 75]; Tex- 
as Employers’ Ins. Ass’n v. Shoemake, 
(Tex.Civ.App.) 21 S.W.(2d) 583; Em- 
ployers’ Liability Assur. Corporation 
v. Francis, (Tex.Civ.App.) 300 S.W. 
137; Texas Employers’ Ins. Ass’n v. 
Nelson, (Tex.Civ.App.) 292 S.W. 651. 


{c] Effect of ignorance of em- 
ployee.—(1) The fact that an em- 
ployee is ignorant of the procedure 
under the workmen’s compensation 
law cannot weaken its provisions and 
requirements. Twonko vy. Rome Brass 
& Copper Co., 120 N.E. 638, 224 N.Y. 
263. (2) Ignorance of rights on the 
part of the employee will not excuse 
compliance. Pecott v. American Mut. 
Liability Ins. Co., 112 N.E. 217, 223 
Mass, 546; In re McLean, 111 N.E. 
783, 223 Mass. 342. 


[@] Claim by' dependents of sea- 
man must follow the ordinary proce- 
dure under the English act. Maginn 
ars Lough SS, Co., 2 B.W. 

af, 4, 


[e] Liability of insurer replacing 
insurer on employer’s policy.—A com- 
plaint in a municipal court, alleging 
that defendant assumed and agreed 
to pay liabilities of a company which 
had insured plaintiff’s employer, under 
the workmen’s compensation act (Gen. 
St. [1913] § 8227), and that such com- 
pany was indebted to plaintiff on ac- 
count of personal injury in his em- 
ployment, when he and the employer 
Were both subject to the act, states 
no cause of action, but attempts to 
state a cause of action not within 
jurisdiction of the court, insurer’s lia- 
bility being enforceable only in the 
manner prescribed by the act and in 
the district court, as provided in §§ 
8216, 8230(m). Burns v. Millers’ Mut. 
ian Co., 178 N.W. 812, 146 Minn. 


{f] Validity of proceedings is 
measured by the provisions of the act. 
Indemnity Ins. Co. of North Ameri- 
ca vw. Jago, (Civ.App.) 12 S.W.(2d) 
817 [rev on other grounds 36 S.W.(2d) 
980, 120 Tex. 204]. 


[g] When liability of surety or in- 
surer ariseSs.—Insurance companies 
and sureties on indemnity bonds or 
other bonds to secure the liability of 
the employer to pay compensation can 
be held bound only when the provi- 


* 
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A proceeding 
It is not a 


sions of the act under which the bond 
is given have been complied with. 
McCune v. Wm. B. Pell & Bros., 232 
S.W. 43, 192 Ky. 22. ‘ 


{h] Manner of procedure must be 
determined by the provisions of the 
act. Kristanik v. Chevrolet Motor Co., 
41 S.W.(2d) 911, 226 Mo.App. 89. 


Lag eargnesté of courts see infra § 


99. Comingore v. Shenandoah Ar- 
tificial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430. 


Waiver of: 
Claim see infra §§ 811-813. 


Notice see infra § 778. 

1. Western Shade Cloth Co. v. In- 
dustrial Commission, 156 N.E. 796, 
325 Ill. 570. 


2 Victor Chemical Works v. In- 
dustrial Board of Illinois, 113 N.E. 
1738, 274 Tl. 11, Ann.Cas.1918B, 627; 
pevine s Case, 129 N.E. 414, 236 Mass. 
588. 


3 Threatt v. American Mutual Ins. 
Co., 160 S.E. 369, 173 Ga. 350 [cert 
den 52 S.Ct. 127, 284 U.S. 670, 76 L. 
Ed. 567]; Devine’s Case, 129 N.E. 414, 
236 Mass. 588. 


[a] Rules of equity not to be in- 
voked.—Threatt v. American Mutual 
Ins; (Col L6OAS.E, 869)P"L73"'Gat=350 
[cert den 52 S.Ct. 127, 284 U.S. 670. 
76 L.Ed. 567]. 


4 American Employers’ Ins. Co. v. 
Huffman, (Ind.App.) 187 N.E. 410; 
State v. District Court of Hennepin 
Co., 158 N.W. 615, 133 Minn. 402. 


5. Benson v. Crowell, 33 F.(2d) 137 
[supplemented 38 F.(2d) 306 (aff 45 
BP. (2d) 66 [aft 52°S Ct. 285, 285 US. 
22, 76 L.Ed. 598]), cert gr 51 S.Ct. 358, 
283 U.S. 814, 75 L.Ed. 1430]. 


Constitutionality of act as affected 
by delegation of judicial powers to 
administrative body see supra § 35. 


6 Benson v. Crowell, 33 F.(2d) 137 
[supplemented 38 F.(2d) 306 (aff 45 
F.(2d) 66 [aff 52 S.Ct. 285, 285 U.S. 
22, 76 L.Ed. 598]), cert gr 51 S.Ct. 
353,'283 U.S. 814, 75 L.Ed. 1430]. 


7. American Employers’ Ins. Co. v. 
Huffman, (Ind.App.) 187 N.E. 410; 
Golden Ash Coal Co. v. Davis, 294 S. 
W. 1029, 220 Ky. 224; Western News- 
paper Union v. Dee, 187 N.W. 919, 108 
Neb. 303. 


[a] Legislative intent.—In a pro- 
ceeding under the workmen’s com- 
pensation act, a speedy settlement of 
controversies between employer and 
employee is contemplated by the leg- 
islature. Golden Ash Coal Co. v. Da- 
vis, 294 S.W. 1029, 220 Ky. 224; West- 
ern Newspaper Union y. Dee, 187 N.W. 
919, 108 Neb. 303. 


8 Ex parte Central Iron & Coal 
Co., 102 So. 797, 798, 212 Ala. 367; 
American Employers’ Ins. Co. v. Huff- 
man, (Ind.App.) 187 N.E. 410. 


“One of the outstanding purposes 
of the statute was to facilitate the 
settlement of matters of compensa- 
tion in a simple manner with the 
least possible expense, and that pro- 
ceedings to that end be not incumber- 
ed by technical rules of pleading and 
procedure.” Ex parte Central Iron & 
Coal Co., supra. 
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under be expeditious’ to the end that the purposes 
of the act be not defeated by delays.® 
endeavor to decide questions of practice in favor of 
directness and flexibility,® and the strict rules of 
practice and procedure applicable to actions general- 
ly are not to be utilized or applied in proceedings 
for compensation under the act.1° 


The courts 


Nevertheless, the 


9. Wetter Pipe Co. v. Williams, 135 
So. 172, 223 Ala. 221; Liquid Carbonic 
Co. v. Industrial Commission, 186 N. 
BE. 140, 352 Ill. 405; In re American 
Mut. Liability Ins. Co., 102 N.E. 693, 
215 Mass. 480, Ann.Cas.1914D 3872; 
Perry v. W. L. Huffman Automobile 
Co., 175 N.W. 1021, 104 Neb. 211 [rev 
on other grounds 179 N.W. 501, 104 
Neb. 211]. 


“The procedure should be flexible 
and adapted to the direct accom- 
plishment of the aim of the act, 
with as little formality or hampering 
restriction as is consistent with the 
preservation of the real rights of the 
parties and the doing of justice ac- 
cording to terms of the act.” In re 


Hunnewell, 107 N.E. 934, 220 Mass. 
351, 354. 
[a] Policy of statute is to have 


done with proceedings under the com- 
pensation act in the shortest order 
consistent with due administration of 
justice. Wetter Pipe Co. v. Williams, 
135 So. 172, 223 Ala. 221. 


10. Ga.—Maryland Casualty Co. v. 
Gill, 169 S.E. 245, 46 Ga.App. 746. 


Idaho.—State Ins. Fund v. Hunt, 17 
P.(2d) 354, 52 Idaho 639. 


Ill.—Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 352 
Ill. 405; Victor Chemical Works v. 
Industrial Board of Illinois, 113 N.E. 
173, 274 Ill. 11, Ann.Cas.1918B 627. 


Kan.—Cruse v. Chicago, R. I. & P. 
Ry. 'Co:, 23. P. (2d) "471,138" Kani 


La.—Vignaul v. Howze, 150 So. 88; 
Clark v. Alexandria Cooperage & Lum- 
ber Co., 102 So. 96, 157 La. 135; Mc- 
Guirt v. Gillespie, 75 So. 419, 141 La. 
586; Horn v. Louisiana Highway Com- 
mission, 135 So. 711, 17 La.App. 238; 
Smith v. Marine Oil Co., 121 So. 782, 
10 La.App. 674. 


Minn.—Babich v. Oliver Iron Min- 
ing Co., 195 N.W. 784, 202 N.W. 904, 
157 Minn. 122. 


Mo.—Kristanik v. Chevrolet Motor 
Co., 41 S.W.(2d) 911, 226 Mo.App. 89. 


Neb.—Perry v. W. T. Huffman Au- 
tomobile Co., 175 N.W. 1021, 104 Neb. 
211 [rev on other grounds 179 N.W. 
501, 104 Neb. 211]. 


Pa.—McKissick v. Penn Brook Coal 
Co., (Super.) 168 A. 691; Higgins v. 
Commonwealth Coal & Coke Co.. 161 
A. 745, 106 Pa.Super. 1; Ratto v. Penn- 
sylvania Coal Co., 156 A. 749, 102 Pa. 
Super. 242. 


Tenn.—Minor v. E. I. Du Pont de 
Nemours & Co., 47 S.W.(2d) 748, 164 
Tenn. 226. 


Utah.—Taslich v. Industrial Com- 
mission of Utah, 262 P. 281, 71 Utah 
33. 


“So long as the parties have full 
opportunity to present their evidence 
and be heard on the claim in conform- 
ity to the provisions of the act, this 
court should not reverse on mere 
form of procedure.” Babich v. Oliver 
Iron Mining Co., 195 N.W. 784, 202 
N.W. 904, 157 Minn. 122. 


[a]. Reason for rule-—The remedy 
provided by the act is exclusive and 
not known to the common law. See 
infra § 1488. 


[b] Common-law rules inapplica- 
ble.—(1) Dependents’ claim against 
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elementary and fundamental principles of a judi- 
cial inquiry are to be preserved,!! and the established 
rules of procedure in courts of law are to be con- 
sidered in so far as they are applicable.}? 
practice under some acts, broadly speaking, may 
be said to follow that prevailing in equity.1% As has 
already been stated, the act is to be given a liberal 
construction,!* particularly with respect to mat- - 
Hence, in proceedings under 
the act, procedural niceties are not to be strictly 


ters of procedure.!® 


an employer for compensation for an 
employee’s death is purely statutory, 
and the rules and principles of com- 
mon-law practice are inapplicable. 
Ratto v. Pennsylvania Coal Co., 156 
A. 749, 102 Pa.Super. 242. (2) Every 
phase of a controversy before the In- 
dustrial Accident Board is withdrawn 
from operation of the common-law 
rules. State Ins. Fund y. Hunt, 17 P. 
(2d) 354, 52 Idaho 639. 


[c] Code of civil procedure is in- 
applicable.—Kristanik v. Chevrolet 
Motor Co., 41 S.W.(2d) 911, 226 Mo. 
App. 89. 


[d] Technical rules of pleading.— 
(1) The technicalities of common-law 
pleading are not to be needlessly ob- 
served in proceedings under the work- 
men’s compensation act to the preju- 
dice of substantive rights. Minor v. 
E. I. Du Pont de Nemours & Co., 47 
S.W.(2d) 748, 164 Tenn. 226. (2) 
Technical rules of pleading do not ap- 
ply to proceedings under workmen’s 
compensation act. McKissick v. Penn 
ane Coal Co., (Pa.Super.) 168 <A. 

91. 


11. Pigeon v. Employers’ Liability 
Assur. Corporation, 102 N.E. 932, 216 
Mass. 51, Ann.Cas.1915A 737 and note; 
Reck v. Whittlesberger, 148 N.W. 247, 
181 Mich. 463, 468, 52 L.R.A.N.S. 930, 
Ann.Cas.1916C, 771. 


“While it was evidently the intent 
of this law that, by concise and plain 
summary proceedings, controversies 
arising under the act should _ be 
promptly adjusted, under a simplified 
procedure unhampered by the more 
technical forms and intervening steps 
which sometimes cumber and delay 
regular litigation, yet the language 
of the act, and provision for review 
of questions of law, indicate clearly 
an intent that the elementary and 
fundamental principles of a judicial 
inquiry should be observed, and that 
it was not the intent to throw aside 
all safeguards by which such inves- 
tigations are recognized as best pro- 
tected.”” Reck v. Whittlesberger, 148 
N.W. 247, 181 Mich. 4638, 468, 52 L.R.A. 
N.S. 930, Ann.Cas.1916C 771. 


12. Ill—Western Shade Cloth Co. 
v. Industrial Commission, 156 N.E. 
796, 325 Ill. 570; Brewerton Coal Co. 
v. Industrial Commission, 154 N.E. 
412, 324 Ill. 89. 


La.—Clark y, Alexandria Cooperage 
& Lumber Co., 102 So. 96, 157 La. 135. 


N.Y.—Weighton yv. Austin Co., 199 
N.Y.S. 693, 205 App.Div. 159. 


Tex.—Oilmen’s Reciprocal Ass’n v. 
Youngblood, (Civ.App.) 297 8.W. 255. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


[a]. Exeept as modified by the act 
(1) the ordinary rules of procedure, 
apply to proceedings under the work- 
men’s compensation act. Kelley’s De- 
pendents v. Hoosac Lumber Co., 113 
A. 818, 95 Vt. 50. (2) The trial pro- 
cedure in suits under the workmen’s 
compensation act is identical with the 
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adhered to.!® 
The 


filled.+® 


procedure in other civil cases.  Oil- 
men’s Reciprocal Ass’n v. Youngblood, 
(Tex.Civ.App.) 297 S.W. 255. (3) Sub- 
ject to the exception contained in 
Workmen’s Compensation L. § 20, the 
procedure under that law should con- 
form substantially to rules and pro- 
visions of the civil practice act, so 
far as applicable. Weighton v. Aus- 
tin Ce., 199 N.Y.S, 693, 205 App.Div. 
159. (4) Technical or formal rules 
of procedure except as provided by 
the act are not applicable. Clark v. 
Alexandria Cooperage & Lumber Co., 
102 So. 96, 157 La, 135. 


13. Devine’s Case, 129 N.E. 414, 
236 Mass. 588; London Guarantee & 
Accident Co., Limited v. Sterling, 124 
N.E. 286, 287, 233 ‘Mass. 485; Pigeon 
v. Employers’ Liability Assur. Corpo- 
ration, 102 N.E.. 932,. 216 Mass. 51, 
Ann.Cas.1915A 737; In re American 
Mut. Liability Ins. Co., 102 N.E. 693, 
215 Mass. 480, 482, Ann.Cas.1914D 
372; Henry v. American Enamel Co., 
136 A. 3, 48 R.I. 113. 


“The procedure under the Compen- 
sation Act is governed by the practice 
in equity.”’ London Guarantee & Acci- 
dent Co., Limited v. Sterling, supra. 


“In one aspect a case under the 
act resembles an action at law, for it 
seeks ultimately the payment of mon- 
ey. Payments, however, in most in- 
stances are by instalments. In an- 
other aspect it is akin to the enforce- 
ment of the specific performance of 
a contract, designed to cover the 
whole range of misfortunes likely to 
arise in the course of employment 
in a State with many and diversified 
industries. . . . Giving due weight 
to the phraseology of equity, proce- 
dure employed in this section) to the 
beneficent purposes of the act, which 
can be enforced better through the 
relief afforded by equity, and to the 
character of the proceeding itself 
and the parties thereto, it follows 
that, in the main, causes under the 
act in court should be treated as equi- 
table rather than legal in nature, pro- 
cedure and final disposition.” In re 
American Mut. Liability Ins. Co., su- 
pra. 


[a] Equitable principles prevail in 
compensation proceedings. Henry v. 
American Enamel Co., 186 A. 3, 48 
R.I. 113 (doctor’s claim for services 
rendered to injured employee). 


14. Liberal construction of act see 
Supra § 65. 


15. Liberal construction of act 
with respect to matters of procedure 
see supra § 67. 


16. Conn.—Henderson y. Mazzotta, 
157 A. 67, 113 Conn. 747. 


Ga.—Maryland Casualty Co. v. Gill, 
169 S.E. 245, 46 Ga.App. 746. 


Ill.—Liquid Carbonic Co. vy. Indus- 
trial Commission, 186 N.E. 140, 352 Ill. 
405. 


La.—McGuirt vy. Gillespie, 
419, 141 La. 586; Vignaul v. Howze, 
(App.) 150 So. 88; Smith v. Marine 
Oil Co., 121 So. 784, 10 La.App. 674. 


75 So. 
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Steps taken under the act will be up- 
held if in substantial compliance with its terms and 
effectual fully to protect the interests of adverse 
parties!’ notwithstanding there might not be a literal 
compliance with the statutory provisions.'* 
theless, substantive requirements should be ful- 
This liberal attitude is not meant to dis- 
pense with mandatory requirements of the act,?° 
nor is it to be regarded as obviating the necessity 
of observing the fundamental rules which are es- 


Never- 


~ 
Pa.—Higgins v. Commonwealth 
Coal & Coke Co., 161 A. 745, 106 Pa. 
Super. 1. 


[a] Technical rules or niceties.— 
(1) The employers’, liability act dis- 
penses with a strict observance of 
the technical rules*ef procedure in a 
proceeding to fix compensation due 
when a dispute as to amount is 
brought into court for settlement. 
McGuirt v. Gillespie, 75 So. 419, 141 
La. 586. (2) In the administration of 
a compensation act, technical niceties 
of pleading and procedure, as applied 
in other courts, need not be strictly 
complied with. Maryland Casualty 
Co. v. Gill, 169 S.E. 245, 46 Ga.App. 
746. (3) Failure to observe techni- 
cal rules of procedure or evidence is 
not fatal to compensation award just 
on the merits. Liquid Carbonic Co. 
v. Industrial Commission, 186 N.E. 
140, 352 Ill. 405. (4) Technicalities 
are not favored in workmen’s compen- 
sation cases. Vignaul v. Howze, (La. 
App.) 150 So. 88. (5) Technical ob- 
jections and defenses not involving 
matters of substance should be 
brushed aside in compensation suits. 
Smith v. Marine Oil Co., 121 So. 782, 
10 La.App. 674. 


[b] Liberal attitude permitted.— 
Courts are authorized to take a lib- 
eral attitude toward pleadings in 
compensation cases. Higgins v. Com- 
monwealth Coal & Coke Co., 161 A. 
745, 106 Pa.Super. 1. 


17. Johnson v. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 752. 


18. Johnson v. Hardy-Burlingham 
Mining Co., supra. 


19. Henderson vy. Mazzotta, 157 A. 
67, 113 Conn. 747; Liquid Carbonic Co. 


v. Industrial Commission, 186 N.E. 
140, 325 Ill. 405. 
[a] Positive provisions of the act 


and substantive law cannot be disre- 
garded. Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 325 
Ill. 405. 

Cross references: 
Arbitration see infra § 716. 


Sti for compensation see infra § 


Necessity for dispute or refusal to 
pay see infra § 733. 


Notice of injury see infra §§ 762—778. 


Time for instituting proceedings, and 
limitations see infra §§ 734-742. 


20. Johnson vy. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 752; 
MeCune v. Wm. B. Pell & Bro., 232 
S.W. 43, 192 Ky. 22; Federal Surety 
Co. v. Jetton, (Tex.Commn.App.) 44 
S.W.(2d) $23 [mod -(Civ.App.) 29 S. 
W.(2d) 534];  Caswalty Reciprocal 
Exchange v. Underwood, (Tex.Civ. 
App.) 33 S.W.(2d) 585. 


Cross references: 
Filing of claim see infra § 779. 
Limitations see infra § 734. 
Requirement of notice see infra § 762. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 715-717] 


sential to the administration of substantial justice 
between the parties.*1 Hence it has been said that 
the provisions of the statute relating to the procedure 
to be followed must be strictly or substantially com- 
plied with.2, With respect to the liability of an in- 
surer or surety of the employer to an injured em- 
ployee, the mandatory provisions of the act may not 
be waived by any oral understanding between the 
employer and the employee.*° Since procedural mat- 
ters are treated as subsidiary to the substantive 
rights of the parties,?* mere irregularities in pro- 
cedure are usually ignored.?° The interests of all 
parties are best served by clarity and certainty of 
statement?® and, so far as possible, the terminology 
of the statute should be followed.?7 A proceeding 
to recover compensation for an employee’s death is 
not for damages for the wrong done, but to obtain 
compensation for the loss sustained regardless of 
any wrong.?® <A cause of action for compensation 
for the death of an employee is incidental to the 
contract of employment.?® The cause of action of 
an injured employee is separate and independent 
from the cause of action of his dependents for his 
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the course of his employment’? while the other ac- 
crues at the time of the death of such employee from 
an injury received in the course of his employment.** 


Rules of board or court. The act frequently pro- 
vides for the promulgation by a designated board or 
court of all rules and regulations necessary to carry 
out its provisions.*4 Where the procedure neces- 
sary and appropriate to carrying out the provisions 
of the act is to be regulated by rules of a designated 
board, commission, or court,?> until such general 
rules are promulgated the procedure must be regu- 
lated by special order in each ease.*® 


[§ 716] b. Arbitration.*7 Proceedings before an 
arbitrator are not court proceedings;** rather they 
are proceedings in arbitration,®® or a special pro- 
ceeding,*® but the order appointing the arbitrator 
is a court order.*! The arbitrator or arbitrators are 
a trial forum for the ascertaining of facts,*? usually 
subject to the power of the commission to allow 
additional evidence.*$ 


[§ 717] c. Proceedings before Boards or Commis- 


death ;*° 
the determination of the other.?! 


crues at the time the employee receives an injury in 


21. Saxon v. Erie R. Co., 116 N.E. 
983,.-984, 221 N.Y. 179. 


“The application of liberal and sim- 
ple rules of practice, such as should 
be applied to the hearing and deter- 
mination of claims under the Work- 
men’s Compensation Act, cannot be 
regarded as obviating the necessity 
of observing certain fundamental 
rules, which are really essential to 
the administration of substantial jus- 
tice between the parties.” Saxon vy. 
Erie R. Co., supra. 


22. State v. Industrial Accident 
Commission, 23 P.(2d) 253, 94 Mont. 
386; Mingus v. Wadley, 285 S.W. 1084, 
115 Tex. 551; Texas Indemnity Ins. 
Co. v. Holloway, (Tex.Civ.App.) 30 
S.W.(2d) 921, 929 [aff (Commn.App.) 
40 S.W.(2d) 75]; Texas Employers’ 
Ins. Ass’n vy. Nelson, (Tex.Civ.App.) 
292 S.W. 651. 


“The employee claiming the bene- 
fits under the Workmen’s Compensa- 
tion Act must comply strictly with 
its provisions in order to sustain a 
recovery.’ Texas Indemnity Ins. Co. 
v. Holloway, supra. 


23. McCune v. Wm. B. Pell & Bro., 
2395, SOW. 43,) 47, 192 Keyn/22! 


“This matter differs from the ordi- 
nary contractual relation between two 
persons concerning matters foreign to 
this act. While in ordinary contracts 
the parties thereto have a right to 
waive certain formalities, the ques- 
tion of waiver may then become mere- 
ly a matter of evidence between them. 
But where a statute requires a thing 
to be done in a certain way, and the 
doing of that thing in the way pro- 
vided by statute involves, not only 
the rights of the actors, but the rights 
of other persons, it is imperative that 
the thing shall be done in the manner 
provided by the statute, and the ac- 
tors—such as employer and employee 
in eases like that at bar—cannot 
waive the mandatory provisions of 
the statute by an oral agreement or 
understanding such as is contended 
for by the plaintiff in this case.’ 
McCune v. Wm. B. Pell & Bro., su- 
pra. 


[a] Reason for rule.—‘The Com- 
pensation Act became a part of such 
contract of insurance and such con- 


| 


neither is dependent on, or affected by, 


sions. 
The former ac- 


tracts of indemnity or security just as 
if the terms of the act were written 
into said contract.” McCune v. Wm. 
B. Pell & Bro., 232 S.W. 48, 47, 192 
Ky. 22. 


24. Schrabauer v. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304. 


25. Schrabauer v. Schneider En- 
graving Product, supra. 


26. Henderson v. Mazzotta, 157 A. 
67, 68, 113 Conn. 747. 


“A lack ef comprehensive and suc- 
cinct statement of statutory require- 
ments and compliance therewith, ei- 
ther in a motion or in a finding and 
award, may cause no difficulty where 
no appeal is taken, but when and if 
it becomes necessary that an appel- 
late court. pass upon the proceedings, 
being obliged to rely entirely upon 
the printed record, much uncertainty 
and trouble may result.” Henderson 
v. Mazzotta, supra. 


27. Henderson v. Mazzota, supra. 


28. Holland v. Morley Button Co., 
145 A. 142, 83 N.H. 482. 


29. Oman v. Delius, 
570, 162 Tenn. 192. 


Prosecution in name of dependents 
see infra § 744. 


30. Industrial Commission of Ohio 
v. Davis, 186 N.E. 505, 126 Ohio St. 
593;. Industrial Commission v. Sodec, 
172 N.E. 292, 35 Ohio App. 177. 


31. Industrial Commission of Ohio 
v. Davis, 186 N.E. 505, 126 Ohio St. 
593; Industrial Commission v. Sodec, 
172 N.E. 292, 35 Ohio App. 177. 


32. Industrial Commission of Ohio 
v. Davis, 186 N'H.' 505; 126 Ohio St. 
593; Industrial Commission of Ohio 
v. Kamrath, 160 N.E. 470, 118 Ohio St. 
1; Industrial Commission v. Sodec, 
172 N.E. 292, 35 Ohio App. 177. 


33. Afric v. Alaska United Gold 
Mining Co., 6 Alaska 540; Frary v. 
Roxana Petroleum Corp., 9 P.(2d) 652, 
135 Kan. 216; Frary v. Roxana Petro- 
leum Corp., 297 P. 668, 132 Kan. 854; 
Industrial Commission of Ohio vy. Da- 
vis, 186 N.E. 505, 126 Ohio St. 593; 
Industrial Commission of Ohio vy. 
Kamrath, 160 N.E. 470, 118 Ohio St. 


35 S.W.(2d) 


In many of the jurisdictions the acts pro- 
vide for the determination of compensation matters 
by designated boards or commissions.** 


The pro- 


1; Industrial Commission v. Sodec, 
172 N.E. 292, 35 Ohio App. 177. 


34. See statutory provisions. 
35. See statutory provisions. 


36. Tidwell v. Schaff, 217 P. 702, 
114 Kan, 255. 


37. Arbitration proceedings 
compensation see infra §§ 816-821. 


38. Wieber v. England, 216 N.W. 
850, 52 S.D:. 72. 


39. Wieber v. England, supra. 


Arbitration proceeding’s see infra 
816-821. ¥ : 


40. Tidwell v. Schaff, 217 P. 702, 
114 Kan. 255. 


41. Tidwell v. Schaff, supra. 


42. Wieber v. England, 216 N.W. 
850; 52 S.D. 72. 


43. Wieber v. England, 216 N.W. 
850, 52 S.D. 72. 


44. See statutory provisions. 


[a] Existence of jurisdictional 
facts may be determined by the board 
before proceeding with a compensa- 
tion case. Great Western Power Co. 
v. Pillsbury, 149 P. 35, 170 Cal.’ 180: 
Peter v. Yorkshire Hstate Co., Ltd, 
36 B.C. 71, [1925] 3 DomiwRe 1193" 


[b] When it is questionable 
whether case falls within provisions 
of act, proceedings may be stayed un- 
til application has been made to the 
board and the matter determined. 
Dominion Canners, Ltd. v. Costanza, 
(Can.) [1923] 1 Dom.L.R. 551. 


[ec] Mistake as to forum.—Where 
the court of appeals of New York in 
effect denied jurisdiction of the New 
York workmen’s compensation tribu- 
nals over the death of the employee 
of a New York corporation killed in 
its service in Maine, and did not ad- 
judicate the merits of the case, its 
decision does not preclude the em- 
ployee’s widow from seeking compen- 
sation for the death in Maine under 
its compensation act; mistake in seek- 
ing a forum will not work forfeiture 
of right if the petitioner seeks the 
proper forum within the time pre- 
scribed by its law. Smith v. Heine 
Safety Boiler Co., 112 A. 516, 119 Me. 


for 
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cedure before such commissions is not ordinarily 
specifically prescribed, but is left largely discretion- 
ary*® but in so far as the procedure is set forth 
and regulated by the act there must be a conform- 
The proceedings before a board 


ance therewith.*® 


552. 


[d] Prosecution before board nec- 
essary.—An action for compensation 
for the death of an employee which 
occurred after the amendment of the 
Employers’ Liability Act by Gen. L. 
(1917) e 103 (Vernon Civ. St. Annot. 
Suppl. [1918] art 5246—1 et seq), is 
not maintainable unless proceedings 
have been prosecuted to a decision in 
the first instance before the industrial 
accident board. Georgia Casualty Co. 
v. Ward, icra Civ.App.) 220 S.W. 380, 
221 S.W. 298. 


[e] Granting or denying compen- 
sation in first instance is lodged in 
the industrial board. Garsee v. In- 
demnity Ins. Co. of North America, 
(Tex.Civ.App.) 47 S.W.(2d) 654. 


[f] Liberal construction.—The 
eompensation statute must be liber- 
ally construed to promote its purpose, 
as regards providing settlement of 
controversies before the board. Black 
Mountain Corporation v. Middleton, 49 
S.W.(2d) 318, 243 Ky. 527. 


[g] Decisions of industrial com- 
mission should be liberally construed 
to bring them within the purview of 
the statute and as effecting its pur- 
pose. Wisconsin Mut. Liability Co. v. 
Industrial Commission of Wisconsin, 
232 N.W. 885, 202 Wis. 428. 


Powers of boards or commissions 
see supra §§ 662-668. 


45. Ariz—Johnson v. T. B. Stew- 
art Const. Co., 293 P. 20, 37 Ariz. 250. 


Ind.—Matlon v. Matlon, 175 N.E. 
369, 92 Ind.App. 350; T. J. Dye & Son 
v. Nichols, 141 N.E. 259, 81 Ind.App. 
13; Hege & Co. v. Tompkins, 12] N.E. 
677, 69 Ind.App. 273; Hagenback v. 
Leppert, 117 N.E. 531, 66 Ind.App. 261. 


Me.—Conners’ Case, 115 A. 520, 121 
Me: 37. 


Okl.—Higginbotham v. Oklahoma 
Portland Cement Co., 9 P.(2d) 15, 155 
Okl. 264. 


Pa.—O’Donnell v. South Fayette Tp. 
School Dist., 161 A. 887, 105 Pa.Su- 
per. 488. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Jimenez, (Civ.App.) 267 S.W. 752. 


Utah.—Spencer v. Industrial Com- 
mission, 20 P.(2d) 618. 


Wis.—Pellett v. State Industrial 
Commission, 156 N.W. 956, 162 Wis. 
596, Ann.Cas.1917D 884. 


See Carroll v. Knickerbocker Ice 
Co.,. 155 N.Y.S. 1,.169 App.Div. 450, 
453 [rev 113 N.E. 507, 218 N.Y. 435] 
(where the court said: “The Commis- 
sion is authorized by this section 
[secs. 67, 68], it seems, to make its 
investigation in any manner that it 
chooses, wholly unfettered by any law 
previously invented by man. This 
is the spirit of the statute. The Com- 
mission is to be bound neither by cus- 
tom nor by precedent. The trials be- 
fore the Commission are to be sum- 

mary, speedy and informal. The very 
instant that the old rules of evidence 
are invoked the informal character 
of the hearing disappears and the 
rigid, formal rules of procedure and 
all the technicalities incident to the 
practice of the law will grow up 
around the Commission, hampering 
and delaying it, working inconven- 
ienee and hardship upon the claim- 
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ants, and defeating the intent of the 
law’’). 


[a] Wlustration.—Where 
ceeding for compensation under 
Workmen’s Compensation Act (St. 
[1915] § 23941 et seq), was opened 
to allow the employer to cross-exam- 
ine' claimant and to introduce evi- 
dence in chief, no error was commit- 
ted by not compelling claimant to put 
in his evidence anew, as the commis- 
sion might let such evidence stand 
and supplement it by that taken on 
the second hearing, having in such 
matter of procedure a wide field of 
discretion. Pellett v. State Industrial 
Commission, 156 N.W. 956, 162 Wis. 
596, Ann.Cas.1917D 884. 


[b] Broad discretion (1) is vested 
in the industrial commission with re- 
spect to the manner in which its in- 
vestigations shall be conducted. 
Spencer v. Industrial Commission, 
(Utah) 20 P.(2d) 618. (2) Those ad- 
ministering the compensation law are 
vested with bread discretion in ascer- 
taining facts. “Donnell v. South 
Fayette Tp. School Dist., 161 A. 887, 
105 Pa.Super. 488. 


[c] Summary determination.—Un- 
der the provision of the compensa- 
tion act requiring the board to de- 
termine a dispute in a Summary man- 
ner, “Summary” means concise, con- 
densed to the utmost degree, per- 
formed without ceremony. Matlon v. 
Matlon, 175 N.E. 369, 92 Ind.App. 350. 


[d] Commission not attorney for 
claimant.—The industrial commis- 
sioner presiding at a hearing need not 
act as attorney for applicant. Spen- 
cer v. Industrial Commission, (Utah) 
20 P.(2d) 618. 


46. Industrial Commission v. Ari- 
zona Power Co., 295 P. 305, 37 Ariz. 
425 [aff 297 P. 452, 38 Ariz. 44]; Ty- 
ler v. Hagerman, 291 P: 1033, 88 Colo. 
60; State v. Industrial Accident Com- 
mission, 23 P.(2d) 253, 94 Mont. 386. 


{a] Thus the industrial commis- 
sion must-be controlled by the statute 
creating it and govern its procedure 
accordingly. Tyler v. Hagerman, 291 
P. 1033, 88 Colo. 60. 


[b] State agency.—The industrial 
commission, being an agency of the 
state, must proceed accerding to leg- 
islative authority. Industrial Com- 
mission v. Arizona Power Co., 295 P. 


a pro- 


305, 37 Ariz. 425 [aff 297 P. 452, 38 
Ariz. 44]. 
[c] Substantial compliance.—In 


practice before the industrial acci- 
dent board, there must be a substan- 
tial compliance with the plain provi- 
sions of the act. State ex rel. Round- 
up Coal Mining Co. v. Industrial Ac- 
ene Board, 23 P.(2d) 253, 94 Mont. 


47. Texas Employers’ Ins. Ass’n v. 
Jimenez, (Tex.Civ.App.) 267 S.W. 752; 
Taslich v. Industrial Commission of 
Utah, 262 PLiZst 72 Utah 33. 


[a] Practice in general.—lIntelligi- 
ble statement of matter in contro- 
versy, identifying interested parties 
and giving facts necessary to under- 
stand the nature of the matters in 
controversy, and rulings and deci- 
sions on facts presented, being suffi- 
ecient, the board may hear witnesses, 
although it will consider ex parte 
statements under oath. Texas Em- 
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or commission are usually informal,*’? they not be- 
ing court proceedings.*® 
of practice and procedure prevailing in the courts 
are not applicable,*® except as under the terms of 


Henee the technical rules 


ployers’ Ins. Ass’n v. Jimenez, (Tex. 
Civ.App.) 267 S.W. 752. 


48. I1].—Liquid Carbonic Co. v. In- 
dustrial Commission, 186 N.E. 140, 352 
Ill. 405; Gould Const. Co. v. Indus- 
trial Commission, 143 N.E. 73, 311 Hl. 
472. . 


N.Y.—Sweeting v. American Knife 
Co., 123 N.E. 82, 226 N.Y. 199. 


Ohio.—Industrial Commission of 
Ohio v. Collela, 17 Ohio App. 301. 


Pa.—Strovinsky Vv. Lytle Coal Co., 
15 Pa.Dist.&Co. 810 


S.D.—Wieber v. England, 216 N.W. 
850, 52 S.D. 72. 


Utah.—Palle v. Industrial Commis- 
sion, 18 P.(2d) 299. 


“The Commission does not sit as 
an ordinary trial court, and its pro- 
ceedings are not adversary in their 
character, and the claimant does not 
occupy an antagonistic position to the 
board but is in the position of a ward 
and entitled to be looked after and 
protected by it.” Industrial Commis- 
oe oe Ohio v. Collela, 17 Ohio App. 
01, ‘ 


[a] Arbitration proceedings.— 
Proceedings before the industrial 
commission are proceedings in arbi- 
tration. Liquid Carbonic Co. v. In- 
dustrial Commission, 186 N.E. 140, 352 
Ill. 405; Gould Const. Co. v. Indus- 
trial Commission, 143 N.E. 73, 311 Ill. 
472; Sweeting v. American Knife Co., 
123 N.E. 82, 226 N.Y. 199; Strovinsky 
v. Lytle Coal Co., 15 Pa.Dist.&Co. 810; 
wine We England, 216 N.W. 850, 52 


[b] Industrial commission is not 
a “court.”—Palle v. Industrial Com- 
mission, (Utah) 18 P.(2d) 299. 


[ec] Proceeding before board is not 
“Vitigation.”—Fedak v. Dzialowski, 
101 Pa.Super. 346; Strovinsky v. Ly- 
tle Coal Co., 15 Pa.Dist.&Co. 810. 


{d] ‘Trial at law.—The process of 
investigating claims and awarding 
compensation is nét a “trial at law.” 


Liquid Carbonic Co. v. Industrial 
Fopamntesions 186 N.E. 140, 352 I. 
405. 

49. I11.— Liquid Carbonic Co. v. In- 


dustrial Commission, 186 N.E. 140, 352 
Ill. 405; Benton Coal Mining Co. v. 
Industrial Commission, 151 N.B. 520, 
321 Ill. 208; Gould Const. Co. v. In- 
Oe, Commission, 143 N.B. 73, 311 
ll. 47 


Ind.—T. J. Dye &’Son vy. Nichols, 
141 N.E. 259, 81 rie App. 13; Hege & 
GOouny: Tompkins, 121 N.E. 677, 69 
Ind.App. 273; Hagenback v. Leppert, 
117 N.E. 531, 66 Ind.App. 261. 


Ky.—T. M. Crutcher Dental Depot 
Sate oe 64 S.W.(2d) 466, 251 Ky. 


Me.—Conners’ Case, 115 A. 520, 121 
Me. 37. 


Md.—Branch v. Indemnity Ins. Co. 
earn America, is4 A. 696, 156 Md. 


Minn.—Kallgren v. C. W. Lundquist 
Co., 216 N.W. 241, 172 Minn. 489. 


N.Y.—Sweeting v. American Knife 
Co., 226 N.Y. 199, 123 N.E. 82. 


Ohio.—State v. Cashman, 170 N.E. 
40, 34 Ohio App. 23: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the act they may be applicable.®? 


principles of substantive law.*4 


[§ 718] d. Proceedings in Court. Several of the 
compensation acts provide that, when the right to, 


Okl.—Creek County v. Fobroy, 21 
P.(2d) 1060, 163.Okl. 276; Continental 
Oil Co. v. Hayes, 11 P.(2d) 470, 157 
Okl. 142; Higginbotham v. Oklahoma 
Portland Cement Co., 9 P.(2d) 15, 155 
Okl. 264; Glasgow v. State Industri- 
7 Commission, 250 P. 138, 120 Okl. 


Pa.—Fedak v. Dazialowski, 101 Pa. 
Super. 346; Strovinsky v. Lytle Coal 
Co., 15 Pa.Dist.&Co. 810. 


Tex.—Pruitte v. Ocean Aceident & 
Guarantee Corporation, (Civ.App.) 40 
S.W.(2d) 254 [rev on other grounds 
(Commn.App.) 58 S.W.(2d) 41]. 


Utah.—Palle v. Industrial Commis- 
sion, 18 P.(2d) 299; Taslich v. Indus- 
trial Commission of Utah, 262 P. 281, 
71 Utah 88. 


Wis.—F. Eggers Veneer Seating Co. 
v. Industrial Commission of Wiscon- 
sin, 170 N.W. 280, 168 Wis. 377. 


[a] Strict or technical rules of 
practice and procedure (1) do not 
bind the commission. Kallgren v. C. 
W. Lundquist Co., 216 N.W. 241, 172 
Minn. 489; Glasgow v. State Indus- 
trial Commission, 250 P. 138, 120 OKI. 
37. (2) The industrial accident com- 
mission, in’acting on claims for com- 
pensation, is not bound by the usual 
common-law or statutory rules of 
procedure. Branch yv. Indemnity Ins. 
Co. of North America, 144 A. 696, 156 
Md. 482. (3) Under Workmen’s Com- 
pensation Act § 55, providing that 
the industrial board may prescribe its 
own procedure, which shall be “as 
summary and simple as reasonably 
may be,’ the board is not bound by 
the technical rules of court proced- 
ure in civil actions. Hege & Co. v. 
Tompkins, 121 N.E. 677, 69 Ind.App. 
273. (4) Under the Workmen’s Com- 
pensation Act, providing that the in- 
dustrial board shall prescribe its own 
procedure, the rules of procedure pre- 
scribed in the civil code are not 
available in matters before the board. 
Hagenback v. Leppert, 117 N.E. 531, 
66 Ind.App. 261. (5) Since the indus- 
trial board has a procedure of its 
own, it borrows nothing by implica- 
tion from the civil code or the com- 
mon law, nor is it bound by the rules 
of court procedure. T. J. Dye & Son 
v. Nichols, 141 N.E. 259, 81 Ind.App. 
13; Conners’ Case, 115 A. 520, 121 
Me. 37 


[b] Pleadings.—(1) In a compen- 
sation proceeding before a_ board 
pleadings are not essential. Taslich 
v. Industrial Commission of Utah, 262 
P. 281, 71 Utah 33. (2) No prescribed 
form of pleading is required before 
the state industrial commission. 
Higginbotham v. Oklahoma Portland 
Cement Co., 9 P.(2d) 15, 155 Okl, 264. 
(3) No formal pleadings are required 
in practice before the industrial com- 
mission. Benton Coal Mining Co. v. 
Industrial Commission, 151 N.E. 520, 
321 Ill. 208. (4) Strict rules of plead- 
ing are not enforced in proceedings 
before the state industrial commis- 
sion. Kallgren v. C. W. Lundquist 
Co., 216 N.W. 241, 172 Minn. 489; 
Creek County v. Fobroy, 21 P.(2d) 
1060, 163 Okl. 276; Continental Oil Co. 
v. Hayes, 11 P.€2d) 470, 157 Okl. 142; 
Glasgow v. State Industrial Commis- 


, 


« 


The proceedings 
must nevertheless be brought before the board or 
commission in harmony with the procedure out- 
lined,®! and, since in making an award,°? the com- 
mission acts judicially,®* it is bound by fundamental 
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diction.®° 


is unknown to the common law;°? 
derogation of it.°8 
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and amount of, compensation is not agreed on by the 
parties, it shall be determined by a designated court, 
usually an inferior court of general original juris- 
The proceeding is purely statutory®® and 


rather it is in 
Being a statutory proceeding, 


the court is necessarily bound by the provisions of 


the act.5® 


sion, 250 P. 138, 120 Okl. 37. (5) 
Rules of pleading in civil cases are 
not applicable to proceedings under 
the Workmen’s Compensation Law. 
Gould Const. Co. v. Industrial Com- 
mission, 143" NVEL i T3,n 314. TH. 2725 
State v. Cashman, 170 N.E. 40, 34 Ohio 
App. 23. (6) Technical rules of com- 
mon-law and code pleading are not 
generally observed in proceedings be- 
fore the compensation board. T. M. 
Crutcher Dental Depot v. Miller, 64 
S.W.(2d) 466, 251 Ky. 201. (7) Rules 
of common-law pleading have no ap- 
plication to proceedings before the in- 
dustrial commission. Liquid Carbon- 
ic Co. v. Industrial Commission, 186 
N.E. 140, 352 Ill. 405. (8) Generally 
see infra §§ 822-838. 


[c] Evidence.—The commission is 
not bound by strict rules of evidence. 
United Paperboard Co. v. Lewis, 117 
N.E. 276, 65 Ind.App. 356; Kallgren v. 
Cc. W. Lundquist Co., 216 N.W. 241, 
172 Minn. 489; Strovinsky v. Lytle 
Coal Co., 15 Pa.Dist.&Co. 810. Evi- 
dence generally see infra §§ 849-962. 


[d] Proceedings not to be ham- 
pered.—Proceedings before the indus- 
trial commission for workmen’s com- 
pensation are not to be hampered by 
useless formalities or technicalities. 
F. Eggers Veneer Seating Co. v. In- 
dustrial Commission of Wisconsin, 
170 N.W. 280, 168 Wis. 377. 


50. McHenry v. Marion Center Coal 
Mining Co., 1338 A. 159, 286 Pa. 177; 
Fedak v. Dzialowski, 101 Pa.Super. 
346. 


{a] Liberality of amendment.— 
The administration of the compensa- 
tion law is not “litigation,” and lib- 
erality as to amendment of pleadings 
applicable in actions at law and in 
equity must apply. Fedak v. Dzialow- 
ski, 101 Pa.Super. 346. 


[b] Becord of proceedings.—The 
compensation board and its referees 
should have their records in the same 
condition in which all judicial pro- 
ceedings should properly appear. Mc- 
Henry v. Marion Center Coal Mining 
Co., 133 A. 159, 286 Pa. 177. 


51. Murphy v. Continental Casual- 
ty Co., 7 P.(2d) 84, 134 Kan. 455. 


52. Findings and award see infra 
§§ 1036-1107. 


53. Fox West Coast Theatres v. 
Industrial Commission, 7 P.(2d) 582, 
39 Ariz. 442. . 


54. Fox West Coast Theatres v. 
Industrial Commission, supra; Cook 
v. Massey, 220 P. 1088, 38 Idaho 264, 
35 A.L.R. 200; Spencer v. Industrial 
Commission, (Utah) 20 P.(2d) 618. 


“The Industrial Accident Board, 
being a body exercising special judi- 
cial functions in its determination of 
issues between contestants, and in- 
directly imposing a pecuniary liabil- 
ity upon the loser, must pursue the 
same general conduct that a court 
would exercise in safe-guarding the 
fundamental, constitutional rights of 
the citizen, which cannot be abridged 
except after due notice and fair and 
impartial hearing.” Cook v. Massey, 
supra. 


[a] Substantial rights to be safe- 


It is in a sense summary,®°°® but provision 
is made for a notice and hearing leading to a bind- 


guarded.—Members of the industrial 
commission are charged with the duty 
of protecting. substantial rights of all 
parties on hearing before the com- 
mission. Spencer v. Industrial Com- 
mission, (Utah) 20 P.(2d) 618. 


55. Sillix v. Armour & Co., 162 P. 
278, 99 Kan. 426 [mod 160 P. 1021, 99 
Kan. 103]; Pierce v. Boyer-Van Kuran 
Lumber, ete., Co., 156 N.W. 509, 99 
Neb. 321, L.R.A.1916D 970; Parro v. 
New York, ete., R. Co., 88 A. 825, 85 
N.J.Law 155. 


{a] Particular courts having juris- 
diction.—(1) ‘‘The act in question [P. 
T. 1911 p. 134] having committed the 
determination of these questions to 
the Court of Common Pleas, the court 
for the trial of small causes is with- 
out jurisdiction to determine them, 
and the judgment before us must for 
that reason be vacated, with costs.” 
Parro v. New York, etc., R. Co., 85 A. 
825, 85 N.J.Law 155, 157. (2) ‘The 
administration of the Workmen’s 
Compensation Act in this state is giv- 
en to the superior court. Regardless 
of the amount involved, original ju- 
risdiction of petitions brought under 
the act is conferred upon the superior 


court.” Jillson v. Ross, 94 A. 717, 718, 
38 R.I. 145. 
[b] Absence of . arbitration.—Un- 


der the Workmen’s Compensation Act, 
where the employer and employee dif- 
fer as to the nature and extent of the 
injury, the duration of disability, ete., 
and such differences are not submit- 
ted to arbitration, the employee can 
maintain an action to have the facts 
determined. Sillix v. Armour & Co., 
162 P. 278, 99 Kan. 426 [mod 160 P. 
1021, 99 Kan. 103]. 


Compensation agreements see supra 
§§ 687-713. 


56. Baur v. Essex County Ct. C. 
P., 95 A. 627, 88 N.J.Law 128, 131; 
Southern Surety Co. v. Nelson, 229 S. 
W. 1113, 111 Tex. 140 [rev (Civ.App.) 
223 S.W. 298]. 


_“The proceeding is neither an ac- . 
tion upon contract nor one of tort, but 
rather what the statute créating it 
makes it—that is, a proceeding to en- 
force a statutory duty or obligation, 
arising out of the relations of the 
parties, the basis of which is a con- 
tract, express or implied.” Baur v. 
Essex County Ct. C. P., supra. 


[a] Notice of refusal to abide by 
hoard’s decision unnecessary.—Under 
the Employers’ Liability Act of 1913 
(Vernon’s Sayles Civ. St. Annot. 
[1914] art 5246h—5246z2zz), notice to 
the industrial accident board of refus- 
al to abide by its final decision is not a 
condition precedent to suit, in view 
of ernon’s Sayles Civ. St. Annot. 
(1914) art 5246q. Southern Surety Co. 
v. Nelson, 229 S.W. 1113, 111 Tex. 140 
[rev (Civ.App.) 223 S.W. 298]. 


57. Baur _v. Essex County Ct. CG. 
P., 95 A. 627, 88 N.J.Law 128. 


58. Baur v. Essex County Ct. C. P., 
supra. 


59. Chzrislonk v. New York, N. H. 
& H. R. Co., 125 A. 874, 101 Conn. 356. 


60, State v. Hennepin County Dist. 
Ct., 158 N.W. 615, 133 Minn. 402; Hoey 
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ing judgment.®! In such a suit, except as the act 
may provide otherwise,®? the rules of practice and 
procedure applicable in actions generally do not ap- 
ply,®* as they may be relaxed in the discretion of 
the court.°* Technical defenses are abrogated®® ex- 
cept in extreme cases.°® A claim for compensation 
under the act may be made in the alternative in an 
action at law for injuries sustained.** Under some 
of the acts which do not provide for an appeal to 
the courts from a determination of the board or 
commission, a suit in court following the determina- 
tion of the board is an original proceeding,®® the 
parties not being bound in the court proceeding by 
any theory advanced before the board.®® 


Assumpsit for breach of contract is, in some juris- 
dictions, a proper mode of enforcing the right to com- 
pensation, where the employer has refused to comply 
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with the employee’s request for the naming of an 
arbitrator in accordance with the provisions of the 
act,’° the act being a part of the contract of em- 
ployment. 


Certification of questions of law. By statute in 
some jurisdictions provision is made for the certifi- 
cation of questions of law by the board to a court.*? 
The answers to such questions are said to be ad- 
visory only*® and are given to expedite the business 
of the board.74 The questions to be certified, how- 
ever, must be incidental to a pending controversy 
with adverse parties litigant.7> The answers do not 
constitute an adjudication conclusive upon the court 
in a regular proceeding involving the same ques- 
tion,7® nor are such answers res judicata of the 
questions involved.‘ In respondiftg to such ques- 
tions the court is without power td order anything 


v. Superior Laundry Co., 88 A. 823, 85 
N.J.Law 119, 121. 


61. Hoey v. Superior Laundry Co., 
supra. 
“The proceeding is, as the act 


states, summary, but it provides for 
the institution of a suit by petition, 
notice to the defendant thereof, to 
which he may appear, answer, and 
have a trial, with a resulting judg- 
ment either adverse or favorable, 
which as to the controversy tried 
would be binding on both parties.” 
Hoey v. Superior Laundry Co., supra. 


[a] When real parties in interest 
have pleaded and a reasonable time 
has been given to all to prepare for 
trial, the court may proceed to hear 
and determine the controversy. State 
v. Hennepin County Dist. Ct., 158 N. 
W. 615, 1833 Minn. 402. 


[b] In Quebec.—The petition for 
authority to sue under the Workmen's 
Compensation Act is the act prelimi- 
nary to an action. Fontaine v. Cab- 
ana, 48 Que.Super. 230. 


Notice of hearing see infra § 965. 


62. Clark v. Alexandria Cooper- 
aoe & Lumber Co., 102 So. 96, 157 La. 


63. Alabama Concrete Pipe Co. v. 
Berry, 146 So. 271, 226 Ala. 204; Ex 
parte National Pipe &'Foundry Co., 
105 So. 693, 213 Ala. 605; Clark v. 
Alexandria Cooperage & Lumber Co., 
102. So. 96,. 157 La. 1353)'MeGuirt ‘v: 
Gillespie, 75 So. 419, 141 La. 586; 
Boudreaux v. Rossen, 139 So. 706, 19 
La.App. 188; Bankers Lloyds v. Pol- 
lard, (Tex.Civ.App.) 40 S.W.(2d) 859; 
Indemnity Ins. Co. of North America 
v. Jones, (Tex.Civ.App.) 299 S.W. 674. 


[a] Pleadings.—(1) Common-law 
rules of pleadings are inapplicable in 
a suit for compensation. Ex parte 
National Pipe & Foundry Co., 105 So. 
693, 213 Ala. 605. (2) Technical pre- 
cision in pleading is not required in 
workmen’s compensation cases. Ala- 
bama Concrete Pipe Co. v. Berry, 146 
So. 271, 226 Ala. 204. (3) In actions 
under the Workmen’s Compensation 
Act, pleadings must be construed lib- 
erally in favor of complainant. Bank- 
ers Lloyds v. Pollard, (Tex.Civ.App.) 
40 S.W.(2d) 859; Indemnity Ins. Co. 
of North America yv. Jones, (Tex.Civ. 
App.) 299 S.W. 674. 


64. Boudreaux yv. Rossen, 139 So. 
706, 19 La.App. 188; Brim v. Home 
Accident Ins. Co., 131 So: 762,°15° La. 


App. 681; Brooks v. Lewis-Chambers 
Const. Co., 128 So. 321, 13 La.App. 
402. 

[a] Rules of pleading may be re- 


laxed, in a workman’s compensation 
suit, whenever the trial judge thinks 
it necessary in his discretion. Brim 
v. Home Accident Ins. Co., 131 So. 762, 
15 La.App. 681; Brooks v. Lewis- 
Chambers Const. Co., 128 So. 321, 13 
La.App. 402. 


65. Clark vs AleXarndria Cooperage 
& Lumber Co., 102 So. 96, 157 La. 135. 


66. Clark v. Alexandria Cooperage 
& Lumber Co., supra. 


67. Labourdette v. Doullut & Wil- 
liams Shipbuilding Co., 100 So. 547, 
156 La. 412; Hale y. Gilliland Oil Co., 
91 So. 858, 151 La. 500. See Fournier 
v. Mongeau, (Que.) 29 Rev. de Jur. 
219 (if the proprietor is sued under 
the common law, and only invokes 
the Workmen’s Compensation Act ver- 
bally at the trial more than a year 
after the accident, the court will, if 
there is sufficient evidence, give the 
victim whatever indemnity he would 
have been entitled to if he had sued 
a the Workmen’s Compensation 

ct). 


[a] Cause for compensation must 
be stated.—Plaintiff in an action un- 
der Civ. Code art 2315, for death of 
a minor son, failing to state a cause 
of action under that section, is not en- 
titled to recover compensation under 
the Employers’ Liability Act in the 
same action. Labourdette v. Doullut 
& Williams Shipbuilding Co., 100 So. 
547, 156 La. 412. 


68. Dahlquist v. Nevada Industrial 
Commission, 206 P. 197, 207 P. 1104, 
46 Nev. 107. 


69. Dahlquist v. Nevada Industrial 
Commission, supra. 


70. Rushing v. Bartlett, 197 Ill. 


App. 278; Reese v. Bartlett, 197 Ill. 
App. 272. 
{a] Mandamus unnecessary.—The 


employee will not be compelled to re- 
sort to an action of mandamus where 
such remedy does not afford him such 
speedy relief as he is entitled to. 
Rushing v. Bartlett, 197 Ill.App. 278; 
Reese v. Bartlett, 197 Ill.App. 272. 


Exclusiveness of remedy under act 
See infra § 1488. 


71. See supra § 13. - 
72. See statutory provisions. 
{a]_ Questions to be fully answer- 


ed.—The question whether a _ police- 
man is an employee within the pro- 
tection of the Workmen’s Compensa- 
tion Act will be determined and fully 
answered as one of a public nature, 
although the case is submitted to the 
supreme court of appeals on a limited 
certification, presenting merely the 


————— eee 


question whether the city or the state 
is the employer. Mann v. City. of 
Lynchburg, 106 S.E. 371, 129 Va. 453. 


[b] Questions determinable.—The 
industrial board, under its power to 
certify questions of law, may confer 
jurisdiction on the supreme court, ap- 
pellate division, to determine the pow- 
er of the board to reopen a case. 
Strand v. Harris Structural Steel Co., 
255 N.Y.S. 228, 234 App.Div. 341. 


[c] Questions of fact should not 
be submitted for determination. In 
re Yellow Taxicab Co., 31 Hawaii 554. 


73. State v. McMahan, 142 N.E. 
213, 194 Ind. 151; Bimel Spoke & Auto 
Wheel Co. v. Loper, 117 N.E. 527, 65 
Ind.App. 479; In re Workmen’s Com- 
pensation Fund, 119 N.E. 1027, 224 N. 


74. State v. McMahan; 142 N.E. 213, 
194 Ind. 151; Bimel Spoke & Auto 
Wheel Co. v. Loper, 117 N.E. 527, 65 
Ind.App. 479. 


75. In re Workmen’s Compensation 
Fund, 119 N.E. 1027, 224 N.Y. 13. 


76. State vy. McMahan, 142 N.E. 213, 
194 Ind. 151. 


[a] Appeal does not lie to the 
court of appeals from an order of the 
appellate division answering in the 
affirmative the question certified by 
the board. In re* Workmen’s Com- 
peneesien Fund, 119 N.E. 1027, 224 N. 


77. Bimel Spoke & Auto Wheel Co. 
v. Loper, 117 N.E. 527, 529, 65 Ind. App. 
479; In re Workmen’s Compensation 
Fund, 119 N.E. 1027, 224 N.Y. 13. 


“Tt cannot be held that such pro- 
ceeding is an adjudication of the case 
which gave rise to the question, for 
it readily appears that theré are no 
adverse parties to such proceeding, no 
issues in a technical or legal sense, 
and consequently no parties, or their 
privies to be bound by the principles 
and rules of former adjudications. 
The board is the moving party in such 
instances, and primarily, at least, the 
questions are answered for the in- 
formation and guidance of the board 
in any case before it where such ques- 
tion arises.” Bimel Spoke & Auto 
Wheel Co. v. Loper, supra. 


[a] For example, where the mem- 
bers of the industrial commission, be- 
ing in doubt as to their power to re- 
quire the insurance carriers to pay 
into the state fund the present value 
of unpaid death benefits in cases in 
which awards have been made prior 
to a certain date, without any case 
or controversy being before the com- 
mission, without any summons having 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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to be done or to be forborne,’® its power being lim- 
ited to answering the questions submitted.7® Ques- 
tions certified should be definite®® and unambig- 
uous,*! the court not being required to answer ques- 
tions not in such form.®? 


[§ 719] 3. Jurisdiction*—a. In General. The 
terms of the various compensation acts** and the 
facts and circumstances of the particular case de- 
termine whether a claim for compensation is with- 
in the jurisdiction of a particular board or com- 
mission’? or court.®® 


[§ 720] b. Boards or Commissions*®*—(1) In 
General. While the term “jurisdiction” has been 
said to apply properly only to courts,®7 it has been 
held to include the statutory authority of the board 
or commission to hear and determine cases under the 
compensation acts.8& The jurisdiction of any board 
or commission to hear and determine a claim for 
compensation depends on the terms of the act®® and 
the existence of the necessary jurisdictional facts.°° 
Where an act giving the board or commission juris- 
diction over all employees, including minors above 
a certain age, has not been declared unconstitution- 
al, the board has jurisdiction over a claim for com- 
pensation for the death of a minor above the mini- 
mum age specified.°! A deputy commissioner of the 
United States employees’? compensation commission 
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has jurisdiction in cases of longshoremen or harbor 
workers where there is no state law under which 
they may obtain compensation.®? 


[§ 721] (2) Exclusiveness.°? As the purpose of 
the acts providing for compensation and creating 
boards or commissions to hear and determine claims 
therefor was to abolish the common-law remedies 
and defenses,®* it is generally held that the board 
or commission has exclusive jurisdiction to hear and 
determine all claims for compensation where the 
employer has complied with the terms of the law®® 
and nothing is shown to establish exemption from 
the act;°® and such jurisdiction is exclusive as to 
all legitimate consequences following the injury,®* 
including aggravation thereof by the negligence of 
an employer’s physician.?& The exclusiveness of ju- 
risdiction has been held to extend to the claim of 
a minor made sui juris under the act.®® The juris- 
diction has been held exclusive even as to those mat- 
ters for which alternative relief is authorized where 
the injured party elects to seek compensation by fil- 
ing a claim with the board.t 


[§ 722] (8) Prerequisites to Exercise of Jurisdic- 
tion.” All conditions of the compensation act must 
be present before the board or commission can make 
any award.’ Thus the employer* and the injured 


. 


been given to the insurance carriers 
to attend a hearing, and without any 
appearance of the insurance carriers, 
eertify to the appellate division the 
question as to whether the commis- 
sion has such power, the answer of 
the appellate division to such question 
binds no one and settles nothing. In 
re Workmen’s Compensation Fund, 
119 N.E? 1027, 224 N.Y. 13. 


[b] Presence of amicus curize im- 
material.—Where the full industrial 
board before rendering an award cer- 
tified questions to be answered by the 
appellate court under Workmen’s 
Compensation Act § 61, the mere fact 
that a third person filed briefs as am- 
icus curie does not change the char- 
acter of the proceedings. Bimel Spoke 
& Auto Wheel Co. v. Loper, 117 N.E. 
527, 65 Ind.App. 479. 


78. In re Workmen’s Compensation 
Fund, 119 N.B. 1027, 224 N.Y. 13. 


79. In re Workmen’s Compensation 
Fund, supra. 


80. In re Yellow Taxicab Co., 31 
Hawaii 554. 


81. In re Yellow Taxicab Co., su- 
pra. 

82. In re Yellow Taxicab Co., su- 
pra. 

83. See statutory provisions. 

84. See infra §§ 720-730. 

85. See infra § 731. 


86. Jurisdiction and powers gen- 
erally see supra §§ 662-668. 


87. Pocahontas Mining Co. v. In- 
Guatagt Commission, 134 N.E. 160, 301 
Ill. 462. 


88. Pocahontas Mining Co. v. In- 
dustrial Commission, supra. 

89, Necessity of existence of stat- 
utory requirements see infra § 722. 

90. See infra §§ 722-724. 


91. Evans v. Watt, 168 N.E. 38, 90 
Ind.App. 37. 


92. Continental 


os 


Casualty Co. v. 


Lawson, 2 F.Suppl. 459 [rev on other 
grounds 64 F.(2d) 802]. 


93. Jurisdiction of courts see infra 
§ 731. 


94. See supra § 15. ' 


$5. U.S—U. S. Smelting, Refining 
& Mining Co. v. Evans, 35 F.(2d) 459 
[cert den 50 S.Ct. 350, 281 U.S. 744, 
74 L.Ed. 1157]. 


Ky.—Mary Helen Coal Corporation 
v. Hensley, 35 S.W.(2d) 533, 237 Ky. 
848; Ashland Iron & Mining Co. v. Mc- 
eames Dependents, 258 S.W. 943, 202 

y. 19. 


N.J.—Dreyfus v..Lutz Co., 142 A. 
433, 6 N.J.Misc. 608 [aff 146 A. 913, 
106 N.J.Law 566]. 


N.C.—Francis v. Carolina Wood 
Et nis Co., 169 S.E. 654, 204 N.C. 
701. 


N.D.—Light v. North Dakota Work- 
men’s Compensation Bureau, 222 N.W. 
952, 57 N.D. 487. 


Okl.—Commercial Casualty Ins. Co. 
v. E. B. Cooke Service Station, 24 P. 
(2d) 1007. 


Tex.—Texas Employers’ Ins. Ass’n 
ey ea g: (Civ.App.) 27 S.W.(2d) 


[a] Liability of carrier.—The in- 
dustrial commission has exclusive ju- 
risdiction to determine liability of an 
employer’s insurance carrier and to 
prescribe the method and manner of 
payment. Commercial Casualty Ins. 
Co. v. E. B. Cooke Service Station, 
(OK1.) 24 P.(2d) 1007. 


96. McCoy v. Southern Lumber Co., 
143 S.E. 611, 38 Ga.App. 251. 


97. Aitna Life Ins. Co. vi Watts, 
296 P. 977, 148 Okl. 28. 


98. A®tna Life Ins. Co. v. Watts, 
supra. 


99. Elkhorn Coal Corporation v. 
Diets, 9 S.W.(2d) 1100, 225 Ky. 753. 


1. Ashland Iron & Mining Co. v. 
McDaniel’s Dependents, 258 S.W. 943, 


*By JOSEPH W. ROUSE (§§ 719-732). 


202 Ky. 19. 
2. Notice of injury as jurisdiction- 
al prerequisite see infra § 762. 


3. March v. State Industrial Acci- 
dent. Commission, 20 P.(2d) 227, 142 


Or. 246; Industrial Commission of 
Pe v. Evans, 174 P. 825, 52 Utah 


a] Thus, under a statute giving 
the industrial commission full power 
to determine all questions within its 
jurisdiction pertaining to the pay- 
ment of compensation, and making its 
decision final, the decision of the com- 
mission is final and free from judicial 
review only when within its juris- 
diction, and when claimant and em- 
ployer come within the act, the inju- 
ry was in the course of the employ- 
ment, and in case of death, claimant 
is a dependent within the act. In- 
dustrial Commission of Utah vy. Evans, 
174 P. 825, 52 Utah 394. 


4 Bartlett v. American Mut. Lia- 
bility Ins. Co., (Ga.App.) 170 S.E. 822; 
Chicago Circular Advertising Service 
v. Industrial Commission, 163 N.E. 
408, 332 Ill. 156; Frates v. State In- 
dustrial Commission, 22 P.(2d) 905, 
164 Okl. 60. 


[a] Rule applied.—(1) The indus- 
trial commission did not have juris- 
diction of proceedings for compensa- 
tion against an employer not electing 
to be bound by the act, and not auto- 
matically bound thereby. Chicago 
Circular Advertising Service v. In- 
dustrial Commission, 163 N.E. 408, 332 
Ly yelpos (2) Where the evidence 
showed that the insured employer had 
less than ten employees in the state, 
and did not authorize a finding that 
either the employer or the injured em- 
ployee had elected to come under the 
compensation.act, the industrial com- 
mission had no jurisdiction of claim 
for the employee’s injury. Bartlett v. 
American Mut. Liability Ins. Co., (Ga. 
App.) 170 S.E. 822. 3) In the ab- 
sence of contrary stipulation or ad- 
mission, where the record discloses 
that the employer’s business does not 
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person® must come under the act, and a commission 
cannot entertain a proceeding against one not sub- 
ject to the provisions of the act. Every statutory 
step for maturing a claim from the time of the 
injury to its final adjudication under the compensa- 
tion laws is a mandatory requirement to the exer- 
cise of jurisdiction by the statutory agencies.” 


Jurisdiction over insurer. A proceeding by claim- 
ant against his employer under the act must have 
been commenced before the commission has juris- 
diction of the insurer of the employer,® the jurisdic- 
tion to adjust claims against the insurer attaching 
with the filing of the claim.® 


[§ 723] (4) Determination of Jurisdictional 
Facts. Where its jurisdiction depends on the exist- 
ence of certain facts, the board or commission has 
the authority to determine whether such facts ex- 
ist,!° and cannot be ousted of jurisdiction merely 
because there may be a reasonable divergence of 
opinion on some question of fact involved in the 
ease.41 Thus the board or commission may deter- 
mine whether it has jurisdiction where the claim 
is apparently barred by limitations,'? or whether the 
injury arose out of and in the course of the em- 
ployment.1? Where a minor is injured while work- 
ing on a dangerous machine in violation of the law, 
making the contact illegal, the jurisdiction of the 
board must be proved.'# 


[§ 724] (5) Jurisdiction as Dependent on Place 
of Injury, Contract, or Residence.t1° Where the act 
gives the commission jurisdiction when the injury 
occurs within the state, its: jurisdiction is not de- 


come within the compensation act,) (2d) 366; 
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pendent upon where the contract was made’® nor 
where the employee resides.17 Where the act ex- 
tends the jurisdiction of the commission to inju- 
ries suffered outside the state under a contract of 
employment made in the state, unless the contract. 
otherwise provides, the commission has jurisdiction ° 
of an injury ineurred outside the state where the 
contract of employment was made in the state and 
it appears that there was acceptance of the terms 
of the act by the parties.t® Where an injury re- 
sulting in the death of an, employee occurred out- 
side the state, an application for compensation filed 
by the surviving spouse has been held to give the 
board jurisdiction.19 A,provision creating districts, 
giving the commissioner of each district jurisdiction 
of all claims arising therein, and requiring his resi- 
dence in the district for which he is appointed, has 
been held to limit the jurisdiction of the commis- 
sioner to such claims as arise in his district only?° 
and his jurisdiction does not, therefore, depend on 
the place where the contract was made.?! Such a 
limitation is a limitation of jurisdiction as to the 
subject matter of the claim rather than of the per- 
Where the commissioner of the district 
where the injury occurred alone has jurisdiction, a 
further provision of the act allowing the designation 
of another commissioner where he is disqualified or 
temporarily incapacitated cannot be invoked to con- 
fer jurisdiction on a commissioner in a district other 
than his own except for the reasons given in the 
provision.?% 


[§ 725] (6) Jurisdiction by Consent or Conduct 
of Parties. Except so far as consent of the parties 


20. Jester v. Thompson, 121 A. 470, 


the employer can challenge the indus- 
trial commission’s jurisdiction to 
make a compensation award. Frates 
v. State Industrial Commission, 22 P. 
(2d) 905, 164 Okl. 60. 


5. Partin’s Adm’r v. Black Moun- 
tain Corporation, 36 S.W.(2d) 1, 237 
Ky. 556. 


- @ Morris v. Central West Casual- 
ty Co., 183 N.E. 595, 351 Ill. 40 [rev 
265 Ill.App. 205]. ; 


[a] Insurer.—The industrial com- 
mission is without jurisdiction to en- 
tertain a proceeding against an insur- 
er unless the employer and employee 
are involved, and the employer has 
failed to pay an award entered against 
him. Morris v. Central West Casual- 
ty Co., 183 N.E. 595, 351 Ill. 40 [rev 
265 Ill.App. 205]. 


7. In re Levangie, 117 N.E. 200, 
228 Mass. 213; Maryland Casualty Co. 
‘vy. Lafield, (Civ.App.) 29 S.W.(2d) 444 
[rev on other grounds 33 S8.W.(2d) 
187, 119 Tex. 466]; Employers’ Indem- 
nity Corporation vy. Felter, (Tex.Civ. 
App.) 264 S.W. 1387 [rev on_ other 
grounds (Commn.App.) 277 S.W. 376]. 


[a] No presumption is indulged in 
favor of jurisdiction of the court in 
a compensation proceeding. Federal 
Surety Co. v. Jetton, (Tex.Civ.App.) 
29 S.W.(2da) 534 [mod (Commn.App.) 
44 S.W.(2d) 923]. 


8. Beverly Country Club v. Massa- 
chusetts Bonding & Insurance Co., 268 
Ti.App. 380. 


9. Southwestern Surety Ins. Co. v. 
Curtis, (Tex.Civ.App.) 200 S.W. 1162 
{error refused]. 


10. Summers y. 
dent Commission, (Cal.App.) 


Industrial Acci- 
24Ps 


Chemical Co. v. Industrial Accident 
Commission, 170 P. 165, 35 Cal.App. 
450; Woldberg v. Industrial Commis- 
sion of Utah, 279 P. 609, 74 Utah 309. 


_{a] Collateral attack.—Where ju- 
risdiction of the board depends on the 
existence of certain facts, the board 
has authority to determine whether 
those facts exist, and its determina- 
tion is conclusive on collateral attack. 
Summers v. Industrial Accident Com- 
mission, (Cal.App.) 24 P.(2d) 366. 


11. Rinehart v. F. M. Stamper Co., 
(Mo.App.) 55 S.W.(2d) 729. 


12. Kemper v. Industrial Accident 
Commission, 171 P. 426, 177 Cal. 618. 


13. Utah Fuel Co. y. Industrial 
Commission, 194 P. 122, 57 Utah 246. 
But see Industrial Commission of 
Utah v. Evans, 174 P, 825, 52 Utah 
394 (holding that the commission does 
not have exclusive power to determine 
such question, but the question is a 
judicial one for the courts). 


14. Boyle v. Van Splinter, 127 A. 
257, 101 N.J.Law 89. 


15. 
46-48. 


16. Associated Indemnity Corpora- 
tion v. Landers, 14 P.(2d) 950, 159 


Conflict of laws see:supra §§ 


Okl. 190. 

17. Associated Indemnity Corpora- 
tion v. Landers, supra. 

18. State ex rel. Brewen-Clark 


Syrup Co. v. Missouri Workmen’s 
Compensation Commission, 8 §.W.(2d) 
897, 320 Mo. 898. 


19. Friedman Mfg. Co. v. Indus- 
trial Commission of Illinois, 120 N.E. 
460, 284 Ill. 554. 


99 Conn. 236. 


21. Jester v. Thompson, supra. 
22. Jester v. Thompson, supra, 
[a] Not alterable by construction. 


—Where the limitation of jurisdic- 
tion is as to the subject matter rather 
than the parties, the practice of the 
compensation commissioners to con- 
strue the compensation act as giving 
them the right of* designating other 
commissioners at their convenience 
cannot change the terms or intent of 
the act so that a commissioner of one 
district cannot hear and determine a 
claim in another district except where 
he can be properly designated so to 
do under the provision of the act. 
Jester v. Thompson, 121 A. 470, 99 
Conn. 236. 


23. Jester v. Thompson, supra. 


[a] Rule applied.—A statement by 
a compensation commissioner that he 
assumed jurisdiction believing that 
the injury had occurred within his 
district, but that the evidence reveal- 
ed it had been sustained in another 
district, and he had secured authority 
of the commissioner of that district 
to sit therein to save the expense of 
producing the witnesses at a second 
hearing shows that the designation 
of the commissioner was made after 
the taking of the evidence had been 
completed, and excludes a presump- 
tion that he was properly designated 
by the commissioner of the other dis- 
trict to hear the case under Gen. St. 
(1918) § 53857 allowing such designa- 
tion only where the commissioner of 
the district is disqualified or incapac- 
itated. Jester vy. Thompson, 121 A. 
470, 99 Conn. 236. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is necessary in order to come within the compensa- 
. tion act,?* and hence to confer jurisdiction on the 
board or commission to entertain the claim,?° ju- 
risdiction cannot be conferred on the board or com- 
mission by agreement? or consent?? or conduct?® of 
the parties, or by stipulation that the employee 
was working under the act, where this is untrue,”® 
or by stipulation that the commission has juris- 
diction,®° and the filing of an agreed statement of 
facts with the commission is not of itself sufficient 
to give it jurisdiction where the agreement shows 
the employment was not scheduled as hazardous.** 
Where the injury is not within the act, a release 
foreclosing claimant’s common-law remedy, and also 
a stipulation and receipt for disability filed with, 
and approved by, the commission, will not give it 
jurisdiction.*2. Where jurisdiction is limited to 
claims arising only in the district for which a com- 
missioner is appointed,** it cannot be extended by 
the parties either by agreement, waiver, or con- 
duct.*# 


[§ 726] (7) Appearance.*®> A general appear- 
ance confers on the board or commission jurisdic- 
tion over the person so appearing®® but does not 
give the board jurisdiction to adjudicate the claim 
where jurisdiction of the subject matter is lack- 
ing.*7 An application for compensation filed by 
one beneficiary for himself and others, including 
a minor, has been held to have the legal effect of an 


24. Acceptance or election to come 
within act see supra §§ 259-269. 99 Conn. 236. 
25. Southwestern Surety Ins. Co. 35. 


v. Curtis, (Tex.Civ.App.) 200 .S.W. 
1162. fra § 730. 

[a] Consent of all parties.—Where 
an employer expressed its consent by 
becoming a subscriber to an employ- 
ers’ insurance association, the insur- 
er, obtained its license and permit 
and issued its policy, and claimant 


Tll. 89. 
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34. Jester yv. Thompson, 121 A. 470, 
As waiver of objections see in- 


36. Brewerton Coal Co. 
trial Commission, 154 


37. Bishop v. International Sugar 
Feed Co., 162 N.E. 71, 87 Ind.App. 509. 
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appearance as next friend of the minor beneficiary 
so as to give the board jurisdiction to determine 
the minor’s claim,?® but an award as to minors not 
before the board and not named in the application 
is void, or at least voidable.*® 


[§ 727] (8) Scope and Extent. The proceedings 
before a board or commission being purely statu- 
tory, its authority is limited to that granted it by 
the act*® and, where the act gives the commission 
jurisdiction of all proceedings for compensation or 
coneerning every or any right or liability arising 
out of or incidental thereto, the commission having 
jurisdiction of the subject matter can determine 
every issue raised,‘ such as the cause of death,*? 
or whether the injury arose out of the employ- 
ment,*? and may determine the right of a particular 
claimant to compensation for the death of an em- 
ployee.t# The commission is without jurisdiction 
to compromise a formal claim presented to it*® and 
is without jurisdiction to make an award which it 
is without jurisdiction to enforce.*® Restitution of 
money paid a widow after her remarriage, and to 
which she was not entitled, has been held not with- 
in the jurisdiction of a commissioner.*7 Where the 
board determines that a particular insurer is the ear- 
rier, this is not a judicial determination of the legal 
effect of the policy and hence beyond the jurisdic- 
tion of the board.*® 


compromise of a doubtful claim... . 
If the evidence is not sufficient as 
a matter of law to sustain a judg- 
ment in favor of plaintiff, a court 
has no option but to render judg- 
ment for the defendant. If, on the 
other hand, the evidence in its opin- 
ion does sustain the judgment, it has 
no option but to render judgment in 
favor of the plaintiff. And so with 
the commission; no matter how 
doubtful the evidence or how diffi- 


v. Indus- 
N.E. 412, 324 


filed a claim for compensation, there 
was consent of all parties interested, 
required to give the accident board 
‘jurisdiction. Southwestern Surety 
Ins. Co. v. Curtis, (Tex.Civ.App.) 200 
S.Ww. 1162. 


26. Partin’s Adm’r v. Black Moun- 
tain Corporation, 36 S.W.(2d) 1, 237 
Ky. 556. 


27. Hartford Accident & Indemnity 
Co. v. Thompson, 147 S.B. 50, 167 Ga. 
897 [rev 142 S.E. 461, 38 Ga.App. 17]; 
In re Levangie, 117 N.E. 200, 228 
Mass. 213. 


28. Dorman’s Case, 129 N.E. 352, 
236 Mass. 583. 


29. Partin’s Adm’r v. Black Moun- 
tain Corporation, 36 S.W.(2d) 1, 237 
Ky. 556. 


30. New Amsterdam Casualty Co. 
v. Industrial Accident Commission of 
State of California, 225 P. 459, 66 Cal. 
App. 86. 


31.- Hardy Sanitarium v. De Hart, 
22 P.(2d) 379, 164 Okl. 29. 


[a] Stipulation showing hazardous 
employment.—If the agreed statement 
of facts or competent evidence estab- 
lishes that the employment in which 
the injury is sustained is hazardous, 
the industrial commission has juris- 
diction to enter a compensation 
award. Hardy Sanitarium v. De Hart, 
22 P.(2d) 379, 164 Okl. 29. 


32. Great Atlantic & Pacific Tea 
pak v. McHan, 18 P.(2d) 875, 162 Okl. 


83. See supra § 724. 


£71 C. J.—61] 


38. Pruitte v. Ocean Accident & 
Guarantee Corporation, 40 S.W.(2da) 
254 [rev on other grounds (Commn. 
App.) 58 S.W.(2d) 41]. 


39. Security Union Ins. Co. v. 
Reed, (Tex.Civ.App.) 42 S.W.(2d) 494. 


40. Centralia Coal Co. v. Indus- 
trial Commission, 130 N.E. 727, 297 
Ill. 451; Bishop v. International Sug- 
eek Co., 162 N.E. 71, 87 Ind.App. 


41. Hartford Accident & Indemni- 
ty Co. v. Industrial Accident Commis- 
sion, 13 P.(2d) 699, 216 Cal. 40. 


42. Flint v. City of Eldon, 183 N. 
W. 344, 191 Iowa 845. 


43. Higley v. Industrial Commis- 
sion, 285 P. 306, 75 Utah 361. 


44. Goodwin v. Elm Orlu Mining 


Co., 269 P. 403, 838 Mont. 152; Texas 
Employers’ Ins. Ass’n vy. Lawrence, 
(Tex.Civ.App.) 14 S.W. (2d) 949; 


Sanders v. Industrial Commission, 230 
P. 1026, 64 Utah 372. 


45. Doby v. Miami Trust Co., 5 P. 
(2d) 187, 190; 39: Ariz. 228. 


“When the applicant presents his 
petition for an award of compensa- 
tion for an injury, he is in the same 
position as the plaintiff who applies 
to a court of law for a judgment 
against some defendant. In such a 
case it is inconceivable that a court, 
as such, has jurisdiction to drive a 
bargain with the plaintiff for the 


cult the conclusion is, the issue must 
be met and the decision made. If a 
petitioner has not established under 
the rules of law applicable to such 
cases that he is entitled to compen- 
sation, the commission has no juris- 
diction to award him one penny. On 
the other hand, if it be determined 
that an accident is compensable, the 
amount of the award is governed by 
certain very specific and definite rules 
from which the commission cannot 
depart. Any award made by it must 
be based on, and can be justified only 
by, the provisions of the statutes, 
and, should the award be either great- 
er or less than the amount author- 
ized, it is open to review in this 
court.” Doby vy. Miami Trust Co., 
supra. 


46. Narozniak v. Perdek, 
118, 10 N.J. Mise. 1000. 


[a] Rule applied.—A workmen’s 
compensation bureau is without ju- 
risdiction to make or enforce a com- 
pensation award after the employer 
was dead over a year and his estate 
settled and the insurer had stopped 
payment because of insolvency, the 
employee’s remedy being under the 
orphans’ court act. Narozniak v. 
Perdek, 162 A. 118, 10 N.J.Misc. 1000. 


162 A. 


47. Comingore v. Shenandoah Ar- 
tificial Ice, Power, Heat & Light Co., 
226 N.W. 124, 208 Iowa 430. 


48. U.S. Casualty Co. vy. State In- 
dustrial Commission of Oklahoma, 
248 P. 63%, 118 Ok. 301. 


962 [71 C.J.] 


[§ 728] (9) Retention and Continuance.*® The 
jurisdiction of the board or commission, having once 
attached, is continuing,®® with the power to make 
interlocutory findings, orders, and awards,°* even 
to the extent of modifying awards made by it,°? 
during disability the proximate cause of which may 
reasonably be traced to the injury,°® until the cause 
is legally. concluded in accordance with the compen- 
sation law,°* or until such time as claimant’s con- 
dition becomes fixed and as long thereafter as is 
reasonably necessary to clear up all matters arising 
out of the accident or connected therewith ;°° but 
when claimant’s condition has. become permanent he 
must act within a reasonable time thereafter in order 
to invoke the continuing jurisdiction,®® and where 
the act provides for continuing jurisdiction for a 
specified period after the injury an order made 
within that time, but after the award, is not a nullity 
for lack of jurisdiction.°7 Upon full compliance 
with its award the jurisdiction of the commission 
is, in the absence of any provision in the act con- 
tinuing it, lost.°8 Having made a final decision, 
the board cannot, by purporting to retain jurisdic- 


tion, deprive the parties of their right to appeal to~ 


the courts from a final ruling.®® 


[§ 729] (10) Objections—(a) In General. The 
mere fact that a board or commission may make an 
erroneous decision does not affect its jurisdiction 
to hear and decide an application for compensa- 
tion,®® nor is it disqualified, because of interest, 
from making awards against, or in favor of, a state 


49. Increase diminution or termina- 51. 


Knohbbe_ v. 
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Davis, 
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industrial fund. In the absence of anything bring- 
ing the case within the compensation act, an objec- 
tion of lack of jurisdiction may be asserted at any 
time.2 Where written notice of the employer’s 
application to the board or commission has been 
served on the employee or his dependents, anyone 
so notified may object to the jurisdiction of the 
board. Where the act expressly creates a pre- 
sumption of jurisdiction, one objecting on the ground 
of its absence must prove such absence.°* Objec- 
tion to jurisdiction cannot be raised by collateral 
attack in a subsequent proceeding by claimant to 
recover the compensation awarded.®® 


[§ 730] (b) Waiver of Objection. As jurisdic- 
tion cannot be conferred on a board or commission 
by consent or conduct of the partigs,°® an objection 
that the board has no jurisdiction over the subject 
matter of the claim is not waived by failure to ob- 
ject when it has not jurisdiction.67 Where the ju- 
risdiction of the board or commission depends upon 
the existence of a particular fact,®* objection to the 
jurisdiction is not lost by entering an appearance 
and.filing a stipulation where the existence of such 
necessary fact is not proved, stipulated, nor admit- 
ted.¢9 Where an attempt at agreement for compen- 
sation must have been made before the board can 
consider an application for compensation,’® the ob- 
jection to the jurisdiction of the board on the ground 
that no such attempt was made is lost by the em- 
ployer denying liability and contesting the elaim.*! 
By filing a petition for rehearing and by introduc- 


242 N.W. {a] Dlustration.—In an action to 


tion of award see infra §§ 1381-1484. 


50. Western Indemnity Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 169 P. 663, 176 Cal. 776; Han- 
son vy. North Dakota Workmen’s Com- 
pensation Bureau, 218 N.W. 215, 56 


N.D. 525; State v. Cashman, 170 N. 
BE. 40, 34 Ohio App. 28; Wilkerson v. 
Devonian Oil Co., 275 P. 10538, 136 


Okl. 18; Wilkerson v. Devonian Oil 
Co., 242 P. 581, 114 Okl. 84. 


[a] Rule applied.—(1) An indus- 
trial accident commission, which had 
made an award of temporary total 
disability and which found a dis- 
ability continuing from an operation 
following the injury to second opera- 
tion, resulting in death, had the pow- 
er to make an award to the deceased 
employee’s widow. Western Indem- 
nity Co. v. Industrial Accident Com- 
mission of California, 169 P. 663, 176 
Cal. 776. (2) Jurisdiction conferred 
on an industrial commission by an 
application filed within two-year pe- 
riod is not affected by an amended 
application filed after the expiration 
of two years. State v. Cashman, 170 
N.E. 40, 34 Ohio App. 23. (3) An in- 
dustrial commission, on ‘application 
of the widow of a deceased employee 
for compensation, thereby acquired 
complete jurisdiction, and a subse- 
quent application on behalf of a mi- 
nor son did'not constitute an original 
application. Parker v. Industrial 
Commission of Utah, 241 P. 362, 66 
Utah 256. (4) An industrial commis- 
sion ordering an employer to file a 
statement showing payments made 
to a certain employee for wage im- 
pairment and ordering the case “held 
for decision’’ retained jurisdiction. 
Wahowiak v. Willys-Overland Co., 182 
N.E. 35, 125 Ohio St. 491. 


501, 208 Wis. 185. 


52. Power to modify 
award see infra § 1381. 


53. McDonough v. National Hospi- 
tal Ass’n, 294 P. 351,134 Or. 451. 


54. Roach v. Durham Const. Co., 
(Mo.App.) 52 S.W.(2d) 593; Perry v. 
J. A. Kreis & Sons, (Mo.App.) 49 S. 
W.(2d) 220; Capitol Iron & Metal Co. 
v. Rogers, 17 P.(2d) 433, 161 Okl. 137 
[cert den 53 S.Ct. 405, 288 U.S. 64, 77 
L.Ed. 987]. 


55. Continental Casualty Co. v. 
Industrial Commission, 11 P.(2d) 329, 
79 Utah 532. 


56. Continental Casualty Co. v. In 
dustrial Commission, supra. 


57. Lee-v. Superior Court of Cali- 
fornia in and for City and County of 
San Francisco, 214 P. 972, 191 Cal. 46. 


58. U. S. Casualty Co. v. Smith, 
133 °S:E'851, 162: Ga:App. 130 -faff 
129 S.E. 880, 34 Ga.App. 363]. 


59. Texas Employers’ ,Ins.- Ass’n 
v. Marsden, (Tex-:Civ.App.) 57 S.W. 
(2d) 900. 


60. Utah Fuel Co. v. Industrial 
Commission of Utah, 234 P. 697, 65 
Utah 100. 


61. Woldberg v. Industrial Com 
mission of Utah, 279 P. 609, 74 Utah 
309. 

62. Tulsa Terminal 
Transfer Co. vy. Thomas, 
891, 162 Okl. 5. 


63. Ballenger v. Rock Run Iron 
Co., 143 S:E. 595, 166 Ga. 490. 


64. Taylor v. Robert Ramsay Co., 
114 A. 830, 189 Md. 113. 


or change 


Storage & 
Lee C2d) 


recover death benefits awarded un- 
der the workmen’s compensation act, 
in which defendants claimed that the 
case was one falling within maritime 
jurisdiction, the.record of the pro- 
ceedings showing that deceased was 
engaged in longshore work and fell 
overboard, but not shewing when or 
where the accident occurred, did not 
show on its face that the commission 
was without jurisdiction. Taylor v. 
foe ae Co:,,114 A. 830,- 139. 


65. Taylor v. Robert Ramsay Co., 
supra. 


66. See supra § 725. 


67. Jester v. Thompson, 
470, 99 Conn. 2386; Newham v. Chile 
Exploration Co., 187 N.Y.S. 31, 195 
App.Div. 291 [rev on other grounds 
133 N.E. 120, 232 N.Y. 37]; Sullivan 
v. Hudson Nav. Co., 169 N.Y.S. 645, 
182 App.Div. 152 [aff Doey vy. Clar- 
ence P. Howland Co., 120 N.E. 53, 224 
N.Y. 30 (cert, den 39 S.Ct, 11, 248° U. 
S. 574, 68 L.Ed. 428); Anderson v. 
Johnson Lighterage Co., 120 N.E. 55, 
224 N.Y. 5389 (cert den 39 S.Ct. 11,:248 
U.S. 574, 63 L.Ed. 428); Keator v. 
Rock Plaster Mfg. Co., 120 N.E. 56, 224 
N.Y. 540 (cert den 39 S.Ct. 12, 248 U. 
S. 574, 63 L.Ed. 428)]. 


68. See supra § 724. 


69. Frates v. State Industrial Com- 
mission, 22 P.(2d) 4995, 164 Okl. 60. 


70. See statutory provisions. 


71. Incorporated Town of Munster 
v. Tubbs, 157 N.E. 63, 86 Ind.App. 407; 
T. J. Dye & Son v. Nichols, 141 N.E. 
259, 81 Ind.App. 18; Grasselli Chem- 
ical Co. v. Simon, 150 N.E. 617, 84 
Ind.App. 327. 
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ing testimony on the merits at the rehearing, an 
employer waives his objection to jurisdiction on 
the ground of lack of notice.72 Lack of jurisdic- 
tion to award compensation for injury or death of 
an employee of an unlicensed foreign corporation 
because of failure to file notice of hearing with the 
secretary of state, as required in such cases, is waived 
by the corporation appearing generally and partic- 
ipating in the proceedings.‘? Notwithstanding an 
entering of appearance by an insurance carrier, it 
may, before final award and in the absence of any- 
thing constituting estoppel, or prejudice to claim- 
ant, object to the jurisdiction of the board or com- 
mission.’ # 


[§ 731] ¢. Courts. Whether the courts in any 
particular jurisdiction may take cognizance of claims 
for compensation depends on the statutes in force 
in the jurisdiction,’® and if they have any jurisdic? 
tion it is aequired solely under the compensation 
act and not under the general law.*® In some ju- 
risdictions the courts have no jurisdiction under the 
compensation act except on appeal from a final 
award of the board or commission*’ or after appli- 
cation to the board or commission for rehearing.”® 
Under a provision that the petition for compensa- 
tion may be filed in either the cireuit, criminal, or 
chancery court, a city court clothed with the powers 
of a cireuit court has jurisdiction of the subject 
matter.7® Where the act authorizes judges of a 
court of common pleas to determine the dispute, re- 
quires the petition to be filed with the clerk of the 
court, and authorizes the court to commute com- 
pensation, it vests jurisdiction in the court of com- 
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‘mon pleas, and not in the judge.®° 


[71 C.J.] 963 


In a summary 
proceeding for compensation it has been held that 
the court will not assume equity jurisdiction to 
determine whether claimant, a minor, is entitled to 
inherit by virtue of a contract between his grand- 
parents and parent so as to make him a child or or- 
phan of the grandparent.*? 


_ Notice of intention not to abide by dec’sion of 
board is not essential unless made so by statute.** 


Enforcement under fereign act. It has been held 
that the only actions to secure compensation under 
a foreign compensation act which cannot be en- 
forced by the courts of the jurisdiction where the 
injury occurred are those where the right and the 
remedy are so united that the right cannot be en- 
forced except in the manner and before the tribunal 
designated by the act;*® but where the foreign act 
gives no independent cause of action enforceable 
anywhere, but merely provides an administrative 
remedy by prescribed procedure as a substitute for 
any cause of action that there might otherwise be, 
compensation cannot be computed by the courts of 
another jurisdiction.®+4 ; 


[§ 732] 4. Venue. Actions for compensation have 
been held to be transitory®® and may be brought in. 
the county where the employer has an office and 
place of business,®* but, being in personam, cannot 
be brought against a corporate employer in a county 
in which defendant cannot be found’? even though 
the employee resides therein.** The proper place » 
for suit for compensation is, under the statutes or- 
dinarily, the place of domicile of the employer,®® 


72. Ontario Mining Co. v. Indus- 
trial Commission, 280 P. 483, 86 Colo. 
206. 


73. McKesson-Fuller-Morrison Co. 
v. Industrial Commission, (Wis.) 250 
N.W. 396. 


74. Fidelity & Casualty Co. v. Bak- 
er, 18 P.(2d) 894, 162 Okl. 10. 


75. See statutory provisions; 
cases infra this note. 


[a] Construction of act.—The leg- 
islature in adopting a workmen’s 
compensation law, having said posi- 
tively that jurisdiction of courts in 
controversies over injuries to em- 
ployees is ended, the courts must 
liberally construe such provision as 
well as other portions of the law. 
Stertz v. Industrial Insurance Com- 
mission of Washington, 158 P. 256, 91 
Wash. 588. 


76. Town of Albion v. Industrial 
Commission, 231 N.W. 249, 202 Wis. 
£5: : 


77. Vestal v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App.) 285 S. 
W. 1041 [rev: (Civ.App.) 271 S.W. 
225]; Commercial Casualty Ins. Co. 
v. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 


and 


120; Choate vy. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 54 S. 
W.(2d) 901; Employers’ Indemnity 


Corporation v. Felter, (Tex.Civ.App.) 
264 S.W. 187 [rev on other grounds 


(Commn.App.) 277 S.W. 376]. See 
infra § 1129. 
78. Bartlett Hayward-Co. v. In- 


dustrial Accident Commission, 265 P. 
195, 203 Cal. 522. 


79. Chambers v. Sanford & Tread- 
way, 289 S.W. 533, 154 Tenn. 134; Mc- 
Clain v. Kingsport Improvement Cor- 
poration, 245 S.W. 8387, 147 Tenn. 130; 


+I 


Harr v. Booher, 
Tenn. 694. 


[a] Jurisdiction of person neces- 
Sary.—City law court may adjudi- 
cate an action under the workmen’s 
compensation act if it can obtain ju- 
risdiction over the person. Cham- 
bers v. Sanford & Treadway, 289 S.W. 
533, 154 Tenn. 134. 


[b] Territorial limits.—Where the 
accident to an employee occurred in 
a civil district to which the jurisdic- 
tion of the law court of a county was 
not extended, the court had no juris- 
diction of employee’s action under the 
workmen’s compensation act, which 
requires the petition to be filed in the 
county in which the accident happens, 
and the fact that defendant insurance 
carrier, a nonresident corporation, had 
no office in the county, except in a 
district to which the court’s jurisdic- 
tion extended, did not clothe the court 
with jurisdiction, nor did it deprive 
either the circuit, chancery, or coun- 
ty courts of jurisdiction. Harr v. 
Booher, 244 S.W. 493, 146 Tenn. 694. 


80. Cooney v. Rushmore, 100 A. 
692, 101 A. 1053, 90 N.J.Law 665. 


244 S.W. 493, 146 


81. Ex parte Cline, 105 So. 686, 213 
Ala, 599: 
82. Southern Surety Co. v. Nelson, 


223 S.W. 298, judgment rev on other 
grounds 229 S.W. 11138, 111 Tex. 140. 


83. Douthwright y. Champlin, 100 
A. 97, 91 Conn. 524. : 


84, Verdicchio v. McNab & Har- 
lin se’ Co., 164 N.Y.S. 290, 178 App. 
Div. : 


85. Redman v. Du Pont Rayon Co., 
56 S.W.(2d) 737, 165 Tenn. 585; Cham- 
bers v. Sanford & Treadway, 289 S. 


W. 533, 154 Tenn. 134. 


86. Chambers v. Sanford & Tread- 
way, supra. 


87. Nelson v. Employers’ Casualty 
Co., (la.App.) 141 So. 619 [recalling 
(App.) 134 So. 782]; Redman vy. Du 
Pont Rayon Co., 56 S.W.(2d) 737, 165 
Tenn: 585. : 


[a] Rule applied.—(1) Where the 
employer of a deceased employee was 
not a resident of the ‘parish, the dis- 
trict court of such parish was with- 
out jurisdiction to act on the joint 
petition of employer and insurer in a 
compensation case. Nelson y. Em- 
ployers’ Casualty Co., (La.App.) 141 
So. 619 [recalling (App.) 134 So. 782]. 
(2) Compensation suit against a non- 
resident insurer alone may be 
brought in the parish which is the 
official domicile of the officer upon 
whom service must be made, in the 
absence of proof of other legal ar- 
rangement by insurer. Nelson v. Em- 
ployers’ Casualty Co., 141 So. 619, re- 
ealling 134 So. 782. 


88. Redman y. Du Pont Rayon Co., 
56 S.W.(2d) 737, 165 Tenn. 585. 


89. Taylor v. Lock, Moore & Co., 
114 So. 163, 164 La. 577 [aff 6 La.App. 


462]; Burson v. Ohio Oil Co., 6 La. 
App. 739. 
[a] Statutory provisions.—(1 


Prior to amendment by Act (19263 
No. 234, the judge of the district 
court of the parish wherein the injury 
occurred had jurisdiction regardless 
of defendant’s domicile. Beebe. v. 
McKeithen Const. Co., 5 La.App. 179. 
(2) Now, however, a corporation may 
be sued in the parish where the cause 
arose, regardless of domicile, only for 
trespass, or offense or quasi offense. 
Burson y. Ohio Oil Co., 6 La.App. 739. 
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although it has been held that the action should be 
brought at the place where the employment was 
Where the proceeding is brought by 
insurer, which is a foreign corporation, as is also 
the employer, it has been held that the proceeding 
may be brought in the county where the injury oc- 
curred although the employee resides in another 


carried on.®° 


ecounty.°®? 


[§ 733] 5. Necessity of Dispute or Refusal To 
Unless the statute so provides,®® it is not 
necessary, aS a condition precedent to an applica- 
tion to the court for compensation, that there first 
be a demand on the employer,®* or an effort to come 
In some jurisdictions, however, 
before proceedings for compensation may be insti- 
tuted, it must appear that a dispute or disagreement 


Pay.* 92 


to an agreement.?* 


90. Albuquerque & Cerrillos Coal 
Co. v. Lermuseaux, 187 P. 560, 25 N. 
M. 686. 


[a] Waiver of objection.—As the 
district courts of this state have ju- 
risdiction of claims under the work- 
men’s compensation act, the filing of 
a claim under such act in the district 
court of the wrong county is waived, 
where the matter is not raised in such 
court. Albuquerque & Cerrillos Coal 
Co. v. Lermuseaux, 187 P. 560, 25 
N.M. 686. 


91. State v. District Court of Wa- 
basha County, 172 N.W. 486, 142 Minn. 
503. 


[a] Change of venue.—An insur- 
er’s proceeding in Wabasha county to 
determine the amount recoverable by 
’ insured’s employee for accidental in- 
jury in the course of employment in 
that county, although the employee 
resided in Hennepin county and in- 
surer and employer, were foreign cor- 
porations, would not be transferred 
to that county on the employee’s or- 
der to show cause, as the act provid- 
ing that the court which would have 
jurisdiction in a civil case shall have 
jurisdiction does not provide for a 
change of venue, and change of venue 
statutes do not apply to proceedings 
under such act. State v. District 
Court of Wabasha County, 172 N.W. 
486, 142 Minn. 503. 


92. Arbitration see infra §§ 816- 
821. 


93. See statutory provisions. 


94. State v. St. Louis County Dist. 
Ct., 152 N.W. 8388, 129 Minn. 423. 


Making or filing claim see infra §§ 
779-813. 


95. Halverhout v. Southwestern 
Milling Co., 155 P. 916, 97 Kan. 484; 
Ackerson v. National Zine Co., 153 P. 
530, 96 Kan. 781. 


“Nothing can be found in the en- 
tire statute which requires that such 
a settlement be attempted by the 
plaintiff as a condition precedent to 
maintaining an action at law, and the 
courts cannot add a requirement ei- 
ther purposely or carelessly omitted 
by the Legislature. This question 
was decided in Ackerson y. National 
Zine Co., 158 P. 530, 96 Kan. 781, 
which decision is now approved and 


followed.” Halverhout v. Southwest- 
ern Niailinge | ©0;,, too.  OL6, wali on 
Kan. 484. 


Compensation agreements see su- 
pra §§ 687-713. 


96. R. F. Conway Co. v. Industrial 
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exists between the parties,®® or that there has been 
a refusal by the employer to pay compensation.®* 
Such a dispute or disagreement exists where the 
employer denies liability,°® fails to pay any com- 
pensation to the injured employee,®® or where there 
is a disagreement as to the extent of the injury al- 
though not of the liability for compensation.’ The 


requirement that there be a failure to agree implies 


Board of Illinois, 118 N.E. 705, 282 Tl. 
313: Martz v. Grasselli Chemical Co., 
162 N.E. 737, 87 Ind.App. 400; General 
American Tank Car Corporation v. 
McLaughlin, 162 N.E. 30, 87 Ind.App. 
276; Stevens v. Graves, 154 N.E. 23, 
85 Ind.App. 279; In re Moore, 138 N. 
E. 783, 79 Ind.App. 470; Singleton v. 
Wyatt Lumber, CQ. 6 La.App. 627; 
Mays v. Allisoh & Langston Supply 
Co., 5 La.App. 686. 

{a] Finding of dispute unneces- 
sary on contest of claim.—Where the 
employer appeared and contested a 
compensation claim, the industrial 
board had jurisdiction, although there 
was no finding of a dispute between 
the parties, it being apparent from 
the record that there was a dispute. 
General American Tank Car Corpo- 
ration v. McLaughlin, 162 N.E. 30, 87 
Ind.App. 276. 


[b] Effect of premature suit.—In 
a suit before such dispute exists, 
where the employer denies liability, 
the petition and answer constitute a 
sufficient dispute, and if the employee 
is successful, the only penalty is that 
he pays all the costs up to the filing 
of the answer. Mays vy. Allison & 
Langston Supply Co., 5 La.App. 686. 


97. Chafin v. Meridian Lumber 
Co., 125 So. 483, 12 La.App. 73; Clark 
v. Forest Lumber Co., 120 So. 88, 9 
La.App. 639; Singleton v. Wyatt Lum- 
ber Co., 6 La.App. 627. q 


[a] Exception of prematurity in 
an employee’s compensation suit (1) 
presents only the question whether 
evidence shows reasonable cause for 
the allegation of a refusal to pay 
maximum compensation. Clark  v. 
Forest Lumber Co., 120 So. 88, 9 La. 
App. 639. (2) It is a technical de- 
fense not favored in an employee’s 
compensation suit. Clark v. Forest 
Lumber Co., supra. 


98. Wagner y. Wooley, 
856, 85 Ind.App. 259. 


[a] Answer by employer to em- 
ployee’s claim for compensation de- 
nying liability for the injuries and 
a resistance at the hearing on such 
ground is sufficient to show a fail- 
ure to reach an agreement before the 
filing of a compensation claim with 
the industrial board. Wagner v. 
Wooley, 152 N.E. 856, 85 Ind.App. 259. 


99. R. F. Conway Co. v. Industrial 
oer a Illinois, 118 N.E. 705, 282 
Til. 313. 


[a] Failure to pay is denial of 
claim.—Under Workmen’s Compensa- 
tion Act (1913) §§ 6, 18, 19, providing 


*By HARRY ROSEN (8§ 733-742). 


152 N.E. 


a good faith effort to reach an agreement. Where 
there must be a refusal by the employer to pay 
compensation before an action therefor may be in- 
stituted,’ a demand for compensation by the em- 
ployee is held to be a condition precedent to the 
bringing of an action.* 
arises from the employer’s failure to investigate the 
claim as promised.® The offer to pay compensation 


An implied refusal to pay 


that all questions of law and fact not 
settled by the parties shall be deter- 
mined by the board, the failure of 
the employer to pay, in accordance 
with the act, amounts to a denial of 
the claim for compensation and gives 
rise to a question for the determina- 
tion of the industrial board. R. F. 
Conway Co. v. Industrial Board of 
Illinois, 118 N.E. 705, 282 Ill. 313. 


1. Stevens v. Graves, 154 N.E. 23, 
85 Ind.App. 279; Sillix v. Armour & 
Co., 162 P. 278, 99 Kan. 426 [mod 160 
P. 1021, 99 Kan. 103]. 


[a] Thus (1) where the employer 
did not deny liability, but disagreed 
as to the length of time compensa- 
tion was payable, the employee’s ap- 
plication for adjustment is improp- 
erly dismissed on the theory of an 
agreement approved by a single mem- 
ber of the industrial board. Stevens 
v. Graves, 154 N.E. %23, 85 Ind.App. 
279. (2) Where an employer by his 
answer raises the question of dura- 
tion and extent of the employee’s in- 
capacity, and offers evidence, he can- 
not contend there was no dispute be- 
tween the parties within the Work- 
men’s Compensation Act, when the 
action was begun. Sillix v. Armour 
& Co., 162 P. 278, 99 Kan. 426 [mod 
160 P. 1021, 99 Kan. 103]. ; 


2. In re Moore, 188 N.E. 783, 79 


Ind.App. 470. 


[a] Good faith effort at agreement 
necessary.— Workmen’s Compensa- 
tion Act § 58 (Burns St. Annot. Suppl. 
[1921] § 8020p2), providing that, if 
parties fail to agree regarding pay- 
ment of compensation, or if, having 
made an agreement, they disagree as 
to continuance of payment, then ei- 
ther party may apply to the indus- 
trial board for a determination of the 
controversy, is in harmony with the 
rule that the law favors settlements, 
and implies that there shall be at 
least a good faith effort to settle the 
dispute, and an actual disagreement 
as to the rights of the parties, and 
only then is the industrial board au- 
thorized to hear and decide the mat- 
ter in dispute, the word ‘‘failure’’ con- 
noting an attempt, an effort. In re 
Moore, 138 N.E. 783, 79 Ind.App. 470. 


3. See cases supra note 97. 


4. Chafin v. Meridian Lumber Co., 
125 So. 483, 12 La.App. 73. 


5. Clark v. Forest Lumber Co., 120 
So. 88, 9 La.App. 639. 


[a] Time for investigating claim. 
—(1) An insurer, whose adjuster 
promised several months before suit, 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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subject to an unwarranted condition is such a refusal 
to pay as justifies the institution of a suit.® 
is no such refusal to pay as will justify an action 
at the time where the employee is being paid weekly 
the maximum compensation to which he would be 
entitled merely because there is a dispute as to the 
length of time such payments should continue.” 
refusal of an employee to accept an offer of com- 
pensation does not bar recovery under the act where 
there is existing at the time a dispute as to the ex- 


tent of his disability.§ 
Demand for medical attention.° 
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fused.!° 


a. In General. 
The 


der.14 
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attention before bringing suit for compensation if 


the demand would have been re- 


[§ 734] 6. Time for Institution; Limitations’— 
The remedy provided by the Work- 
men’s Compensation Act being exclusive,!? it is not 
ordinarily governed by general statutes of limita- 
tion;13 certainly this is so where the act provides 
a specific limitations period for proceedings thereun- 
The acts, however, usually provide the pe- 


riod within which proceedings for compensation 


An injured em- 


ployee is not required to make a demand for medical 


but failed, to investigate the injured 
employee’s claim for additional com- 
pensation, impliedly refused to com- 
ply with the demand, and was not en- 
titled to further time for considera- 
tion even if the adjuster was derelict 
in his duties in advising his superi- 
ors of the demand. Clark v. Forest 
Lumber Co., 120 So. 88, 9 La.App. 639. 
(2) That the employer’s mill was 
closed, records destroyed, and em- 
ployees dispersed, did not entitle it 
to further time to investigate an in- 
jured employee’s claim for additional 
compensation. Clark v. Forest Lum- 
ber Co., supra. (3) Insurer replying 
immediately to a letter from an in- 
jured employee’s attorney to the em- 
ployer is not entitled to further de- 
lay to consider a demand for addi- 
tional compensation. Clark vy. Forest 
Lumber Co., supra. 


6. Singleton v. Wyatt Lumber Co, 
6 La.App. 627. 


[a] Condition not in agreement.— 
Insurer’s refusal to make payments 
unless the injured employee deliver 
them to the employer for credit on 
account of an indebtedness partly due 
prior to the accident which was not 
comprehended in the agreement con- 


stitutes a refusal to perform. Sin- 
gleton v. Wyatt Lumber Co., 6 La. 
App. 627. 


7. Moss v. Levin, 119 So. 558, 120 
So. 258, 10 La.App. 149. 


[a] Action is premature.—(1) A 
Suit to fix compensation cannot be 
brought while the employee is receiv- 
ing the maximum compensation to 
which he is entitled. Moss v. Levin, 
119 So. 558,'120 So. 258, 10 La.App. 
149. (2) A petition by an employee 
receiving twenty dollars weekly com- 
pensation for 60 weeks, although de- 
manding similar payment for 400 
weeks, filed before expiration of pay- 
ments, is premature and dismissable. 
Moss v. Levin, supra. 


{b] Provision not waived.—(1) A 
letter by insurer’s attorney to em- 
ployee’s attorney, stating that they 
would pay compensation for part of 
period demanded only, and that, if 
not agreeable, ‘‘it will be necessary 
for you to submit'the matter to the 
court for decision,’’ must be regard- 
ed as referring to the suit which the 
law provides may be brought under 
Acts (1926) No. 85, § 18, subd. 1 (B), 
amending Acts (1914) No. 20, at ex- 
piration of payments of maximum 
compensation to which the employee 
was entitled, and did not constitute 
renunciation of the benefit of such 
law, under Civ. Code, art 11, so as to 
permit the employee to file a suit to 
determine compensation before the 
expiration of payments. Moss v. 
Levin, 119 So. 558, 120 So. 258, 10 La. 
App. 149. (2) An action to fix com- 
pensation prematurely brought un- 
der statute is not maintainable under 
the constitution entitling persons to 


, 
* 


adequate remedy without unreason- 
able delay. Moss vy. Levin, supra. 


{c] Under earlier Louisiana stat- 
ute.—(1) A suit under the Employ- 
ers’ Liability Act was not premature, 
although the employer had regularly 
paid the maximum allowance and 
more than the law allowed for doc- 
tor’s bills and a surgical operation, 
where it would not admit liability for 
a definite amount or a definite period 
or admit that the injury was within 
any particular class. Daniels v. 
Shreveport Producing & Refining Cor- 
poration, 92 So.,341, 151 La. 800. (2) 
The employer’s refusal to grant a 
written agreement, regardless. of 
whether the amount of compensa- 
tion is in dispute, entitles the em- 
ployee to judgment. Vining v. Lock, 
Moore & Co., 1 La.App. 200. (3) An 
action is not premature under a work- 
man’s compensation act, even though 
defendant is willing to pay all that 
he thinks is due plaintiff, if plaintiff 
and defendant differ as to what may 
be due. Ford v. Fortuna Oil Co., 91 
So. 849, 151 La. 489. 


{d] Constitutional provision inap- 
plicable.—A petition by employee to 
fix compensation for injury before 
the expiration of payment to him of 
the maximum compensation to which 
he was entitled, prematurely brought 
under Acts (1926) No. 85, § 18, subd. 
1 (B), amending Acts (1914) No. 20, 
held not maintainable, under Const. 
(1921) art 1, § 6, providing that the 
court shall be open and persons en- 
titled to adequate remedy without un- 
reasonable delay. Moss vy. Levin, 119 
So. 558, 120 So. 258, 10 La.App. 149. 


8. Sillix v. Armour & Co., 160 P. 
1021, 99 Kan. 103 [mod on other 
grounds 162 P. 278,99 Kan. 426]. 


[a] For example, the refusal of an 
injured employee to accept an offer 
under the Compensation Act of one 
half his average earnings until he is 
able to return to work, will not bar 
recovery under the act where at the 
time of the offer there is a dispute 
as to whether the disability is per- 
manent or only temporary. Sillix v. 
Armour & Co., 160 P: 1021, 99 Kan. 
103 [mod on other grounds 162 P. 
278, 99 Kan. 426]. 


9. Necessity for medical examina- 
tion see infra § 814. 


Right to medical attention see supra 
§§ 487-500. 


10. Sekinoff v. N. P. Severin Co., 
53 F.(2d) 733 (under Alaska act), 


11. Time for: 
Appeal see infra §§ 1196-1204. 


Gir ies notice of injury see infra § 


Making or 
789-810 


st erst proceedings see infra § 


filing claim see infra §§ 


shall be brought,1> but, unless so provided there- 


12. Exclusiveness of remedy see 
infra § 1488. 


13. Cruse v. Chicago, R. I. & P. Ry. 
Colo 23), Pied) 471, 138) Kane, 
Bankers’ Trust Co. of Detroit v. Tatti, 
242 N.W. 777, 258 Mich. 357; Baur v. 
Essex County Ct. C. P., 95 A. 627, 88 
N.J.Law 128; Bennett v. Page Bros., 
189 N.Y.S. 529, 197 App.Div. 745. 


[a] Limitations in death actions. 
—Although, under Code Civ. Proc. § 
1902, giving a right of action for 
death, and providing that the action 
must be commenced within two years, 
the limitation is an essential element 
of the cause of action, it does not ex- 
tend to other causes of action created 
by other laws, such as the right to 
compensation under the Workmen’s 
Compensation Law. Bennett v. Page 


ae 189 N.Y.S. 529, 197 App.Div. 
745. 
14. Acme Body Works v. Koepsel, 


234 N.W. 756, 204 Wis. 493 [op supple- 
mented 236 N.W. 378, 204 Wis. 493]. 


15. See statutory provisions; 
cases infra this note. 


[a] In New Jersey (1) under the 
supplement of 1913 to the Workmen’s 
Compensation Act (P. L. [1913] pp 
302, 314), the petition must be actu- 
ally filed with the clerk within one 
year after the accident. It is not 
enough to present it to the judge. 
Hendrickson v. Public Service R. Co., 
94 A. 402, 87 N.J.Law 366. (2) A 
petition presented to judge who made 
an order reciting its filing and fixing 
a time for hearing and which was 
served Same day will be considered 
filed within provision barring claims 
where no petition has been filed within 


and 


a year. Cooney v. Rushmore; 100 A. 
692, 90 N.J.Law 665, judgment af- 
firmed 101 A. 1053, 90 N.J.Law 665. 


(3) Where a petition for workmen’s 
compensation and order for hearing 
were served by the sheriff, his return 
did not constitute a filing of the pa- 
pers, since he was unauthorized to do 
more than make a return regarding 
manner of service. Cooney v. Rush- 
more, 100 A. 692, 90 N.J.Law 665, 
judgment affirmed 101 A. 1053, 90 N.J. 
Law 665. 


[b] In Manitoba, two years, but 
Dominion Act (one year), governs as 
to Dominion railways. Canadian 
Northern R. Co. v. Pszenienzy, 54 Can. 
ae 36 [allowing appeal rey 25 Man. 


[ce] Specific provisions control 
general provisions.—Detailed and 
specific treatment of the subject of 
limitation of actions, under Work- 
men’s Compensation Act (Acts [1919] 
c 123) § 31 subsecs 1-4, must control 
and limit the general and broad pro- 
visions of § 24, providing that the 
right to compensation shall be for- 
ever barred unless notice is given and 
claim made within one year after the 
accident. Southern Ry. Co. v. Grigs- 
by, 292 S.W. 3, 155 Tenn. 285. 
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in,1® such a provision is not retroactive.*7 Where no 
specific period is provided by the act, the proceed- 
ing should be commenced within a reasonable time,*® 
consideration being given to the circumstances of 
the case.1® Since the act creates a new right and 
attaches thereto a time limit within which the right 
might be enforced,?° the failure to take steps to 
enforce it within the required time extinguishes the 
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right.2 Hence a failure to institute the proceed- 
ings within the required time bars the claim for 
compensation.22. Compensation for an injury not 
covered in an agreement for the payment of com- 
pensation in respect of an unrelated injury will 
be barred if the proceeding therefor is not timely 
brought.2? Unless otherwise provided by the stat- 
ute,24 the date of the injury and the date of the 


[d] Later provisions control 
earlier conflicting provisions.—W ork- 
men’s Compensation Act (Acts [1919] 
e 123) § 31 subsecs 1-4, containing 
detailed and specific treatment of the 
subject of limitations of actions for 
compensation, if in irreconcilable con- 
flict with § 24, containing general and 
broad provisions on such subject, will 
nevertheless be enforced, in view of 
the rule that in case of irreconcilable 
conflict between two sections of a 
statute the one last occurring will 
eontrol. Southern Ry. Co. v. Grigsby, 
292 S.W. 3, 155 Tenn. 285. 


[e] Corporation not formally but 
in effect a party.—Compensation pro- 
ceedings, brought by mistake against 
the president of a corporation employ- 
ing claimant and against the _ insur- 
ance carrier, who appeared as defend- 
ants, are not barred as to the corpo- 
ration by Workmen’s Compensation 
Act § 11 (St. [1917] p 841), limiting 
the time for bringing compensation 
proceedings, where the corporation, 
while not a formal party to the pro- 
ceedings, was such in effect. James 
-L. McLaughlin Co. v. Industrial Acci- 
dent Commission of California, 260 P. 
829, 86 Cal.App. 406. 


16. See statutory provisions. 


17. Hinrichs v. Davenport Locomo- 
tive Works, 214 N.W. 585, 203 Iowa 
1395; State v. General Accident F., 
ete., Assur. Corp., 158 N.W. 715, 134 
Minn. 21, Ann.Cas.1918B 615; Baur 
vnmissex County | Ct: (C.1P., 95A627, 
88 N.J.Law 128. 


[a] In New Jersey.—‘‘The limita- 
tion in the amendment of 1913 did 
not affect the petitioner’s right to 
compensation and to file a petition 
therefor under the act of 1911, even 
though the limitation, within which 
a petition shall be filed, as fixed by 
the amendment, had expired.” Baur 
v. Essex County Ct. C. P., 95 A. 627, 
88 N.J.Law 128, 131. To same effect 
Birmingham v. Lehigh, etc., Coal Co., 
95 A, 242. 


[b] Deprivation of vested rights.— 
“The present case presents this situ- 
ation, that before the amendment of 
1913, the petitioner, in a case arising 
under the act of 1911, was not limited 
in time within which to inaugurate 
a proceeding for compensation, and 
that if we should give retroactive 
effect to the amendment, the peti- 
tioner will be deprived of a right to 
compensation which inured to him 
under the act of 1911. This right 
was a vested one of which he could 
not be lawfully deprived.” Baur v. 
Essex County Ct. C. P., 95 A. 627, 88 
N.J.Law 128, 1381. 


{[c] Thus a statute limiting the 
time for the institution of a work- 
man’s compensation proceeding is in- 
applicable to an injury occurring be- 
fore the statute. Hinrichs v. Daven- 
port Locomotive Works, 214 N.W. 585, 
203 Iowa 1395. 


18. Cruse v. Chicago, R. I. &. P. 
Ry. Co., 23 P.(2d) 471, 138 Kan, 117. 


19. Cruse v. Chicago, R. I. & P. 
Ry. Co., supra. 


“While the [act] does not contain 


a specific limitation within which to 
commence proceedings for compensa- 
tion, it directs that there shall 
be such limitation to run from the 
date of the accident, and . . . it 
directs that the committee, arbitrator, 
commission, and the court ‘shall give 
the parties reasonable opportunity to 
be heard,’ and it is therefore the duty 
of such officers to take into considera- 
tion all the circumstances of the case 
and grant. such time as appears to 
be reasonable, at all times keeping 
within such maximum limit as the 
dikes Legislature would reasonably 
have designated if it had named a 
limit, considering and comparing the 
matter with other and similar limita- 
tions.” Cruse v. Chicago, R. I. & P. 
Ry. Co., supra. 


[a] Reasonable opportunity to be 
heard.—A limitation of three years 
from the date of the accident is a rea- 
sonable time for institution of a work- 
men’s compensation proceeding. 
Cruse v. Chicago, R. I. & P. Ry. Co., 
23 P.(2da) 471, 188 Kan. 117 (constru- 
ing yaar St. Suppl. [1931] 44-501 et 
seq.). 


20. Lipmanowich v. Crookston 


Lumber Co., 210 N.W. 47, 48, 168 
Minn. 332. 
21. Lipmanowich vy. Crookston 


Lumber Co., supra; . 


“The rule followed and applied by 
the courts generally, is . . . to the 
effect that where a Sratute gives a new 
right of action, not existing at com- 
mon law, and prescribes .the time 
within which it may be enforced, the 
time so prescribed is a condition to 
its enforcement, an element in the 
rieht itself, and the right falls with 
the failure to apply for relief within 
the allotted time. The rule as stated 
is one of general application, and is 
distinguished from the rule applied to 
statutes limiting the remedy and not 
the right.’’ Kannellos v. G. N. Ry. Co., 
186 N.W. 389, 151 Minn. 157, 159 [quot 
Lipmanowich v. Crookston Lumber 
Co., supra]. 


22. Cal.—Davis & McMillan v. In- 
dustrial Accident Commission, 246 P. 
1046, 198 Cal. 631, 46 A.L.R. 1095; 
Francisco v. Industrial Accident Com- 
mission, 221 P. 373, 192 Cal. 635; New 
Amsterdam Casualty Co. v. Industrial 
Accident Commission of State of Cali- 
fornia, 225 P. 459, 66 Cal.App. 86. 


La.—tTrichelli v. Stovall Drilling 
Co., (App.) 150 So. 869; Boykins v. 
Hartford Accident & Indemnity Co., 
(App.) 149 So. 889; Williams v. City 
of Shreveport, (App.) 142 So. 335. 


Me.—Lemelin’s Case, 115 A. 551, 
121 Me. 72. 


Minn.—Lipmanowich v. Crookston 
Lumber Co., 210 N.W. 47, 168 Minn. 
332; Kolundjija v. Hanna Ore Mining 
Co., 193 N.W. 168, 155 Minn. 176. 


Neb.—Duhrkopf v. Bennett, 187 N. 
W. 813, 108 Neb. 142. 


N.J.—Craft v. City of Trenton, 146 
A. 366, 104 N.J.Eq. 375. 


Tenn.—Minor v. E. I. Du Pont De 
Nemours & Co., 47 S.W.(2d) 748, 164 
Tenn. 226; Oman v. Delius, 35 S.W. 


(2d) 570, 162 Tenn. 192; Graham _ v. 
J. W. Wells Brick Co., 266 S.W. 1770, 
150 Tenn. 660. 


[a] Dependents of citizen of enemy 
country. here a citizen of an 
enemy country dies as a result of a 
compensable injury,*his dependents or 
their consular representatives are 
barred from recovéring in a work- 
man’s compensation, proceeding com- 
menced after the elapse of the statu- 
tory period, where prior to the time 
when the statutory period began to 
run the status of deceased, if he had 
been living, and his dependents had 
changed to that of citizens of a coun- 
try not an enemy country. Lipmano- 
wich v. Crookston Lumber Co., 210 N. 
W. 47, 168 Minn. 332. 


[b] Former enemy alien.—Claim- 
ant having ceased to be an alien en- 
emy resident, and action under Work- 
men’s Compensation Act (Gen. St. 
Suppl. [1917] § 8214—1) not having 


— 


been brought within one year after the 


service of notice of the employer's 
willingness to pay compensation, it 
was held that the cause of action was 
barred by the statute of limitations. 
Kolundjija v. Hanna Ore Mining Co., 
193 N.W. 1638, 155 Minn. 176. 


[c]. Effect of failure to find.—The 
failure of the referee in a proceeding 
under the Workmen’s Compensation 
Act clearly to state the issues or to 
find on the issue of limitations does 
not deprive insurer of the defense of 
limitations. New Amsterdam Casual- 
ty Co. v. Industrial Accident Commis- 
sion of State of California, 225 P. 459, 
66 Cal.App. 86. 


23. Ryan’s Case, 124 A. 322, 123 
Me. 527, 


“An agreement or decree covering 
a specified injury resulting from an 
accident cannot be held to remove the 
limitations of section 39 as to any 
other injury received from the same 
accident, but not covered by the prior 
agreement or decree, except in cases 
where the injury described in the peti- 
tion, though differing from that de- 
scribed in the prior agreement or de- 
cree, is a result thereof, as in cases 
of amputations.” Ryan’s Case, supra. 


[a] For example, a petition for 
compensation, under the Workmen’s 
Compensation Act, for laceration and 
injury to tendons of fingers, filed more 
than two years after the accident, is 
barred under §§ 30 and 39, notwith- 
standing an agreement for compensa- 
tion for incapacity resulting from a 
fractured little finger in the same ac- 


cident. Ryan’s Case, 124 A: 322, 123 
Me. 527. 

24. See statutory provisions. 

[a] “Accident” and “injury” syn- 


onymous.—Petitioner’s right to com- 
pensation for the total loss of an eye, 
resulting from an aécident which im- 
mediately and consciously impaired 
his vision, which was compensable 
under Workmen’s Compensation Act § 
28c, subject to increase under § 388, is 
barred under §§ 24, 31, construed in 
harmony with § 47, where petitioner 
did not apply for compensation within 
one year from occurrence of the acci- 
dent, ‘‘injury,” as used in § 31, being 


For later cases, developn.ents and changes in the law see Annotations, same title and section number, 
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accident for the purpose of bringing suit are not 
necessarily the same.*> By injury is meant the state 
of facts which first entitles claimant to compensa- 
tion,?® so that if the injury does not develop until 
after the accident, the cause of action arises when 
the injury develops or becomes apparent and not 
at the time of the accident,?7 the latter?® having 
been held to be the rule in regard to latent injuries 
even where the statute requires the proceedings to 
be instituted within a specified time after the acci- 
Ordinarily, however, where the act requires 
the proceedings to be instituted within a specified 


dent.?° 


i 
synonymous with “accident,” as used 
in § 24. Graham v. J. W. Wells Brick 
Co., 266 S.W. 770; 150 Tenn. 660. 


25. Associated Indemnity Corp. v. 
State Industrial Accident Commission, 
Te Cea) wot, 124. Cal. App. (315? 
Fidelity Union Casualty Co. v. Koonce, 
(Tex.Civ.App.) 51 S.W.(2d) 577; Acme 
Body’ Works v. Koepsel, 234 N.W. 
756, 204 Wis. 493 [op supplemented 
236 N.W. 378, 204 Wis. 493]. 


[a] Date of accident is not neces- 
sarily the date of ‘‘injury” for the pur- 
pose of bringing suit under the Com- 
pensation Law. Fidelity Union Cas- 
ualty Co. v. Koonce, (Tex.Civ.App.) 51 
S.W.(2d) 777. 


* [b] Terms are not convertible.— 
Under the compensation statute, the 
“date of injury’ and ‘date of acci- 
dent” are not convertible terms. 
Acme Body Works v. Koepsel, 234 N. 
W. 756, 204 Wis. 493 [op supplement- 
ed 236 N.W. 378, 204 Wis. 493]. 


26. Associated Indemnity Corp. v. 
State Industrial Accident Commission, 
12 P.(2d) 1075, 124 Cal.App. 378; 
Fidelity Union Casualty Co. v. Koonce, 
(Tex.Civ.App.) 51.S.W.(2d) 577; Tex- 
as Employers’ Ins. Ass’n Wonderley, 
(Tex.Civ.App.) 16 S.W.(2d) 386; Acme 
Body Works v. Koepsel, 234 N.W. 756, 
204 Wis. 493 [op supplemented 236 
N.W. 378, 204 Wis. 493]. 


[a] Injury results under the Com- 
pensation Act when the right to com- 
pensation arises. Acme Body Works 
v. Koepsel, 234 N.W. 756, 204 Wis. 493 
[op supplemented 236 N.W. 378, 204 
Wis. 493]. 


27. Associated Indemnity Corp. v. 
State Industrial Accident Commission, 
12, P.(2d),,.1075,, 124 Cal.App. 378; 
Fidelity Union Casualty Co. v. Koonce, 
(Tex.Civ.App.) 51 S.W.(2d) 577; Tex- 
as Employers’ Ins. Ass’n v. Wonder- 
ley, (Tex.Civ.App.) 16 S.W.(2d) 386; 
Acme Body Works v. Koepsel, 234 N. 
W. 756, 204 Wis. 493 [op supplement- 
ed 236 N.W. 378, 204 Wis. 493]. 


[a] For example, a cataract injury 
of an employee discovered in 1926, re- 
sulting from an accident in 1920, did 
not occur until 1926, when the right 
to compensation for partial total dis- 
ability arose, as regards the statute 
of limitations. Acme Body Works v. 
Koepsel, 234 N.W. 756, 204 Wis. 493 
[op supplemented 236 N.W. 378, 204 
Wis. 493]. 


28. See cases supra note 27. 


29. Astuto v. V. Ray Gould Co., 242 
N.W. 875, 123 Neb. 138; Travelers’ 
Ins. Co. v. Ohler, 227 N.W. 449, 119 
Neb. 121. 


30. See statutory provisions. 


31. Cristo v. Standard Oil Co., 121 
A. 609, 98 N.J.Law 871. 


[a] In Louisiana (1) since the 
amendment of Act (1926) No. 85, 
changing limitations so as to read 
from time of ‘‘accident”’ instead of 
from time of “injury”? in Act (1914) 


« 
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the accident.*+ 


No. 20, the one-year prescription in 
compensation cases runs from the oc- 
currence of the accident, not from the 
time when the employee became aware 
of the injury resulting therefrom. 
Carroll v. International Paper Co., 143 
So. 275, 175 La. 315 [vacating (App.) 
138 So. 907]; Trichell v. Stovall Drill- 
ing Co., (App.) 150 So. 869. But see 
Thompson v, Tarver, 135 So. 723, 17 
La.App. 230 (holding that the pre- 
scription against a compensation 
claim for an eye injury causing loss 
of sight began to run when sight was 
lost, ten days after the accident, under 
Act [1914] No. 20, as amended). (2) 
Hence, where a suit for a total per- 
manent disability due to the loss of 
one eye and an injury to the other was 
filed more than five years after the 
accident alleged on, a plea of the one- 
year prescription was properly sus- 
tained. Trichell v. Stovall Drilling 
Co., supra. (3) Prior to this amend- 
ment limitations were held to run 
from the time of the development of 
the disability and not from the time 
of the accident (Musgrove v. Louisi- 
ana Highway Commission, (App.) 149 
So. 899), (4) except where the disabil- 
ity and accident coincided (Musgrove 
v. Louisiana Highway Commission, 
supra). (5) Under the earlier act the 
employee’s injury, which merely pro- 
duced pain without objective symp- 
toms of hernia and did not inca- 
pacitate the employee, did not fix com- 
mencement of the time within which 
suit for compensation must be filed. 
Musgrove v. Louisiana Highway Com- 
mission, supra. 


32. Occupational disease as com- 
pensable see supra § 357. 


33. Associated Indemnity Corpora- 
tion v. State Industrial Accident Com- 
mission, 12 P.(2d) 1075, 124 Cal.App. 
378. 


[a] “Such a conclusion is based on 
the proposition that a compensable 
injury is an injury for which com- 
pensation is payable, and the date of 
the injury is not the time of the ac- 
cident or occurrence causing injury, 
but the time when the right to com- 
pensation accrues.” Associated In- 
demnity Corporation v. State Indus- 
trial Accident Commission, 12 P.(2d) 
1075, 1076, 124 Cal.App. 378. 


34. Employer’s report of accident 
see infra § 1486. 


35. Lipmanowich Vv. Crookston 
Lumber Co., 210 N.W. 47, 168 Minn. 
332; Kolundjija v. Hanna Ore Min- 
ing Co., 193 N.W. 163, 155 Minn. 176; 
Oman v. Delius, 35 S.W.(2d) 570, 162 
Tenn. 192; Southern Ry. Co. v. Grigs- 
by, 292 S.W. 3, 155 Tenn. 285. 


[a] Notice of willingness to pay.— 
(1) The time within which a proceed- 
ing under the Workmen’s Compensa- 
tion Act may be commenced is limited 
by § 20A, as added by L. (1915) c 209 § 


‘8 (Gen. St. Suppl. [1917] § 8214—1), 


to one year after notice in writing 
given by the employer to the depart- 
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time after the accident,°®° the running of the statute 
is not suspended until injurious results develop from 
In the case of an occupational dis- 
ease,®? the date of injury is the time when the dis- 
ability therefrom is first ineurred.?® 
action or proceeding is required to be instituted 
within a specified time after the filing of the em- 
ployer’s report of the accident,?* or from the em- 
ployer’s filing any other notice provided by the 
act,?> such report or notice must be filed before 
limitations begin to run;°° that the employee has 
given notice of the injury does not start the statute 


Where the 


ment of labor of a willingness to pay 


compensation. Kolundjija v. Hanna 
Ore. Mining Co., 193 N.W. 163, 155 
Minn. 176. (2) Notice of the em- 


ployer starting the statutory period 
running applies even as regards per- 
sons citizens of a country not repre- 
sented by a consul, the act not re- 
stricting the employer’s right to give 
notice or the effect thereof to cases 
where the country involved has a rep- 
resentative here. Lipmanowich v. 
Crookston Lumber Co., 210 N.W. 47, 
168 Minn. 332. (3) The right to com- 
pensation for death of an alien work- 
ing is lost by failure to institute pro- 
ceedings within the time limited, al- 
though he was a citizen of an enemy 
nation. Lipmanowich vy. Crookston 
Lumber Co., supra. 


[b] Notice by insurer sufficient.— 
(1) <A statutory notice given by the 
compensation insurer is sufficient un- 
der the statute limiting the compen- 
sation suit to one vear after notice by 
the “employer.” Oman vy. Delius, 35 
S.W.(2d) 570, 162 Tenn. 192. (2) An 
insurer’s statutory compensation no- 
tice to commence the running of the 
limitation period, written on a letter- 
head bearing insurer’s name and the 
words “Claim Department,” and 
signed by ‘“Adjuster,’’ was held to 
show that notice was by insurer. 
Oman vy. Delius, supra. 


[c] Reference to wrong subsection 
of statute, in an insurer’s notice to 
commence the limitation period 
against a compensation proceeding by 
a dependent, does not vitiate the no- 
tice. Oman v. Delius, 35 S.W.(2d) 
570, 162 Tenn. 192. 


{[d] Reference to dependents by 
name unnecessary.—A statute provid- 
ing a limitation period for a compen- 
sation suit by dependents, commenc- 
ing from the date of the employer’s 
notice, does not require the notice to 
refer to dependents by name, Oman 
Pee CE 35 S.W.(2d) 570, 162 Tenn. 


_ 36. Schonberg v. Zinsmaster -Bak- 
ing Co., 217 N.W. 491, 173 Minn, 414: 
Loeloff v. Kelly Press Division of 
American Tpye Foundry Co., 163 A. 1, 
10 N.J.Misc. 1156 [aff 166 A. 203, 110 
N.J.Law 507]; Massie v. Court of 
Common Pleas in and for Monmouth 
County, 151 A. 205, 8 N.J.Misc. 600 [aff 
156 A. 877, 108 N.J.Law 199]; South- 
ern Ry. Co. v. Grigsby, 292 S.W. 3, 155 
Tenn. | 285. 


[a] Proceedings by dependents.— 
Unless the employer files with the 
division of workmen’s compensation, 
under the department of labor, the no- 
tice designated and described in Acts 
(1919) ¢ 123 § 31 subs 2, no limitation 
of time is provided for institution of 
proceedings by dependents of a de- 
ceased employee to determine and re- 
cover compensation, and such action 
or proceedings may be instituted by 
such dependents at any time within 
one year from the date such notice is 
filed. Southern Ry. Co. v. Grigsby, 
292 S.W..3, 155 Tenn. 285. 
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operating.27 Where a proceeding is dismissed on 
technieal grounds not affecting the merits, a sub- 
sequent proceeding instituted for the same matter 
must be within the required time or else it is 
barred.28 Under a statute providing in part that 
in the case of death benefits proceedings can only 
be maintained where it appears that the death oc- 
curred within a specified time after the date of in- 
jury or where it appears that the injury causing 
death also caused a disability which continued until 
death for which payments were made to the em- 
ployee, a proceeding for death benefits is not barred 
even though the death occurred more than the re- 
quired time after the injury where there was a find- 
ing of a disability to the employee which continued 
until his death.2® Where payments of compensa- 
tion serve to extend the time for instituting pro- 
ceedings,*® they must nevertheless be instituted 
within the required time after the last payment of 
compensation*! unless there is an agreement for 
its payment.42 Where there is an agreement to 
pay compensation with no payments thereunder, the 
statutory period begins to run from the time.of 
the agreement.t? Where payments have been made, 
however, the time runs from the date of the last 
payment.** 


[§ 735] b. Exceptions, Excuses for Delay, Tolling 
of Statute+®>—(1) In General. Dependent upon the 
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statutes of the particular jurisdiction circumstances 
may arise which will have the effect of excusing a 
delay in instituting proceedings for compensation 
or at least extending the time within which the pro- 
eecding would otherwise have to be instituted.*® 
An amendment to the act extending or enlarging 
the time in which proeeedings must be commenced, 
enacted before the period in the earlier provision 
has run against the employee injured when such 
earlier provision was in effect, applies in respect of 
such employee, so that, if the proceeding is com- 
menced within the time fixed by the amendment but 
after the elapse of the time fixed by the earlier 
provision, it is timely.*7 Where the employee is 
lulled into the belief that the employer had as- 
sumed full responsibility for any..compensable in- 
jury that the employee had suffered, a delay in in- 
stituting proceedings for compensation beyond the 
statutory period is excused, limitations being tolled 
thereby.*® Under some of the acts the timely in- 
stitution of proceedings for any portion of the ben- 
efits prescribed by the act gives the board jurisdic- 
tionto determine all claims arising out of the injury 
involved.t9 Where an action for compensation is 
instituted within the required time by the service of 
a summons and complaint, a failure to file the com, 
plaint within the required time is a nonprejudicial 
irregularity not depriving the court of jurisdiction,°° 


37. Schonberg v. Zinsmaster Bak- 
ing Co., 217 N.W. 491, 173 Minn. 414, 


Employee’s notice of injury see in- 
fra §§ 762-788. 


38. Ex parte Sloss-Sheffield Steel 
& Iron Co., 93 So. 425, 207 Ala. 5381. 


[a] Reason for rule.—‘‘The dis- 
missal was on a collateral technical 
ground, not affecting the merits of 
petitioner’s claim, did not operate as a 
bar, and left the parties the same 
rights of prosecution and defense as 
if the subsequent new petition consti- 
tuted petitioneyr’s first effort to prose- 
cute her claim.” Ex parte Sloss-Shef- 
field Steel & Iron Co., 93 So. 425, 426, 
207 Ala. 531. 


[b] For example, where a petition- 
er, claiming compensation for her 
husband’s death, filed a complaint as 
provided in the act within the re- 
quired time, and the complaint was 
dismissed on technical grounds not 
affecting the merits, so that the dis- 
missal did not operate as a bar, and 
there was no reinstatement on appeal 
by certiorari, a new complaint, filed 
after the year had elapsed, was barred 
by limitation. Ex parte Sloss-Shef- 
field Steel & Iron Co., 93 So. 425, 207 
Ala. 531 (repetition of the notice of 
injury is unnecessary). 


39. Western Indemnity Co. v. In- 
dustrial Accident Commission of 
State of California, 169 P. 663, 176 
Cal. 776 (under Workmen’s Compen- 
sation Act § 16 subd b (2), as amend- 
ed by St. [1915] p 1085 § 5). 


40. See infra § 737. 


41. Miller v. Industrial Accident 
Commission of State of California, 
156 P. 1033, 172 Cal. 473; Williams v. 
ed of Shreveport, (La.App.) 142 So. 
335. 


[a] From date of actual payment. 
—Under Industrial Compensation Act 
§ 16, where there have been payments 
of disability indemnity or death bene- 


fit, or any part, proceedings for its col- 
lection must be commenced within six 
months after the date on which money 
was last actually paid, unless there 
is an agreement for payment. Miller 
v. Industrial Accident Commission of 
State of California, 156 P. 10338, 172 
Cal 473: 


42. See infra § 737. 


43. Dodd v. Lakeview Motors, (La. 
App.) 149 So. 278. 


44. Dodd v. Lakeview Motors, su- 
pra. 
45. As to: 


Filing of claim see infra §§ 797-810. 
Notice of injury see infra §§ 668-777. 


46. See statutory provisions; and 
infra text and notes 47-51; and §§ 
736-742. A 

[a] Statute inapplicable.—(1) St. 


(1923) p 770, extending the time for 
instituting proceedings where a re- 
lease or compromise is made for an 
amount less than that to which the 
employee or his dependents would be 
entitled, which compromise or release 
is not approved by the commission, is 
not applicable as regards disability 
benefits (Davis & McMillan v. Indus- 
trial Accident Commission, 246 P. 
1046, 198 Cal. 631, 46 A.L.R. 1095), 
(2) it applying only as to medical, 
surgical, and hospital expenses (see 
supra § 503). 


47. Donovan y. Duluth St. Ry. Co., 
185 N.W. 388, 150 Minn. 364. 


[a] Amendment as substitute for 
earlier provision.—L. (1919) c 368 § 1, 
amending the Workmen’s Compensa- 
tion Act by limiting the time for be- 
ginning proceedings to one year after 
the employer’s report of the injury 
has been filed, is a substitute for the 
amendatory act of 1915, limiting the 
time to one year after the injury, so 
that, where the old limitation had not 
run when the act of 1919 was ap- 


proved, it did not run afterward, and 
the new enlarged limitation fixed by 
the act of 1919 applied to a proceeding 
brought within the time fixed by such 
limitation. Donovan v. Duluth St. 
Ry. Co., 185 N.W. 388, 150 Minn. 364. 


[b] Reason for rule.—Since a stat- 
ute of limitation affects the remedy 
rather than the right, the statute in 
force at the time the action is brought 
governs where such statute extends 
the preéxisting period. Donovan v. 
Duluth St. Ry. Co., 185 N.W. 388, 150 
Minn. 364. As to limitations general- 
Hy see Limitations of Actions § 12 note 


48. Bulger v. Industrial Accident 
Commission of California, (Cal.) 24 
P.(2d) 796. 


49. Fogarty v. Department of In- 
dustrial Relations of California, Divi- 
sion of Industrial Accidents and Safe- 
ty, 273 P. 791, 206 Cal. 102. 


[a] Filing of minors’ application 
for death benefits gave the commis- 
sion jurisdiction to determine claims 
of parents and dependents of de- 
ceased, whose claims were barred by 
limitations. Fogarty v. Department 
of Industrial Relations of California, 
Division of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal.:102. 


[b] The earliest disability for 
which compensation is either awarded 
or paid will arrest the running of the 
statute of limitations against a claim 
for “later disability,” which is simply 
a manifestation of the injury caused 
by the original accident. London 
Guarantee & Accident Co. v. Sauer, 22 
P.(2d) 624, 92 Colo.a565. 


50. Mahnomen Electric Light & 
Power Service Co. v. Kreidler, 191 N. 
W. 277, 154 Minn. 28. 


“The court had jurisdiction of the 
subject-matter, and the important ele- 
ment in the exercise thereof, as in all 
judicial proceedings, was jurisdiction 
of the defendant. That was acquired 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nor barring the right to compensation.®? 


[§ 736] (2) Disabled or Bedridden Employee.*? ° 


Under some of the acts the time within which pro- 
ceedings for compensation must be instituted is 
tolled while the employee is totally disabled and 
bedridden as a result of the injury,®* it not being 
necessary for the statutory period to be thus tolled 
that such condition follow immediately upon the 
injury.°¢ However, an employee capable of trav- 
eling some distance for medical and hospital atten- 
tion is not so totally disabled and bedridden as to 
come within such provision.°® 


[§ 737] (8) Payment of Compensation or Agree- 
ment Therefor.°® In some jurisdictions the pay- 
ment of compensation or an agreement therefor 
serves to extend the time within which proceedings 
must be instituted.27 Where payment of compen- 
sation extends the time,®* it must clearly appear 
that the payments made to the employee constitute 
compensation rather than a gratuity or wages.°® 
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Any payments made to an injured employee during 
a period of disability without any definite disclaimer 
by the employer of liability under the act consti- 
tute such payments of compensation as will toll 
the statute until the last payment.®° So the pay- 
ment of full wages to an employee totally disabled 
during the period of disability has been held a pay- 
ment of compensation rather than a gratuity and, 
therefore, tolls the statute during such period.** 
While the rendition of medical service to the em- 
ployee may constitute such compensation as will toll 
the statute of limitations,*? visits of such employee 
to the employer’s doctor for examination into the 
nature and extent of the injuries received, the em- 
ployee receiving no treatment or medicines thereat, 
do not constitute such medical service as would ex- 
tend the statutory time.°* Where an agreement to 
pay compensation is sufficient to interrupt limita- 
tions, actual payments thereunder are not neces- 
sary. Where an agreement for compensation re- 
moves the bar of limitations,®® such an agreement. 


by the service of the summons and 
complaint within the year, and the ap- 
pearance by defendant in response 
thereto. In that situation, though the 
action was irregularly brought, juris- 
diction over defendant having been 
seasonably acquired, the court prop- 
erly, on overruling the demurrer, or- 
dered it to proceed as one for com- 
pensation under the statute.’”” Mahno- 
men Electric Light & Power Service 
Co. v. Kreidler, supra. 


51. Mahnomen Electric Light & 
Power Service Co. v. Kreidler, supra. 


: oo As to filing of claim see infra 


53. Harris v. Industrial Accident 
Commission of California, 268 P. 902, 
204 Cal. 432; Francisco v. Industrial 
reese Commission, 221 P. 373, 192 

al. 635. 


54. Harris v. Industrial Accident 
Commission of California, 268 P. 902, 
204 Cal. 432. 


55. Francisco vy. Industrial Acci- 
gent Commission, 221 P. 373, 192 Cal. 


{a] Ilustration.—Under Work- 
men’s Compensation Act § 11, requir- 
ing application for compensation to 
be made within six months but ex- 
cepting those totally disabled and 
bedridden, evidence that applicant, 
about a week after his injury, travel- 
ed some distance for medical assist- 
ance, visiting doctors and hospitals 
either on crutches or in taxicabs, re- 
turning to his home when his money 
gave out, was held to show that he 
was not totally disabled and bedrid- 
den. ._ Francisco v. Industrial <Acci- 
Aes Commission, 221 P. 373, 192 Cal. 


; te As to filing of claim see infra 


57. Ex parte Central Iron & Coal 
Co., 102 So. 797, 212 Ala. 367; James 
L. McLaughlin Co. v. Industrial Ac- 
cident Commission of California, 260 
P. 829, 86 Cal.App. 406; Blanchard v. 
Industrial Accident Commission, 228 
P. 359, 68 Cal.App. 65 


[a] hus petition for compensa- 
tion filed within one year after the 
last payment voluntarily made by its 
employer was within time. Allord vy. 
Henry Muhs Co., 163 A. 97, 10 N.J. 
Misc. 1230 [aff 168 A. 298, 11 N.J.Law 
237]; Jersey City Metals Co. v. Bren- 
nan, 160 A. 885, 10-N.J.Misc. 846. 


[b] As to posthumous child.—The 
right of a posthumous child to a 


share in the compensation payable in 
a proceeding for reapportionment of 
compensation formerly awarded to 
the widow of a deceased employee 
and several minor dependents, brought 
more than a year after the death of 
the employee because of the remar- 
riage of the widow and the coming of 
age of one of the dependent children, 
on behalf of the remaining minor de- 
pendents including the posthumous 
child not provided for in the original 
award is not barred by limitations 
where the statute provides that limi- 
tation is to begin to run after the 
last payment where payments of com- 
pensation have been made. Ex parte 
Central Iron & Coal Co., 102 So. 797, 
212 Ala. 367. 


[c] Employer made party within 
time.— Where compensation proceed- 
ings were, by mistake, brought 
against the president of the corpora- 
tion, which employed claimant, and 
against the insurance carrier, and 
they appeared as defendants, but the 
corporate employer was made a par- 
ty to the proceedings within six 
months after the last compensation 
payment, Workmen’s Compensation 
Act § 11 (St. [1917] p 841), limiting 
time for bringing compensation pro- 
ceedings, did not bar claimant’s re- 
covery. James L. McLaughlin Co. v. 
Industrial Accident Commission of 
California, 260 P. 829, 86 Cal.App. 406. 


{d] Statute interrupted as to em- 
ployer and insurer.—The obligation 
of the employer and the compensa- 
tion insurer to the injured employee 
being .in solido, the interruption of 
prescription on compensation proceed- 
ings against insurer likewise inter- 
rupted prescription as to the employ- 
er. Dodd v. Lakeview Motors, (La. 
App.) 149 So. 278. 


58. See supra note 57, 


59. Hunt v. Industrial Accident 
Commission of California, 185 P. 215, 
43 Cal.App. 373. See Elkins v. Cam- 
bria Library Ass’n, 82 Pa.Super.Ct. 
144 (holding that evidence that an 
employee is paid the full amount of 
her monthly wages, when she may not 
have worked some days during that 


month, does not warrant a finding | 


that the wages are paid as compensa- 
tion for an injury). 


{a] Return to work at full pay.— 
The mere fact that an employer per- 
mitted an injured employee to return 
to his old position at full pay, and to 
continue therein for several months, 
would not give rise to a claim that a 


portion of the pay which he thus re- 
ceived was in the nature of compen- 
sation for his previous injury so as 
to extend the time within which an.- 
application for compensation should 
be filed under Workmen’s Compensa- 
tion Act § il, there being no evi- 
dence that the work performed after 
the injury was either unsatisfactory, 
or that the compensation therefor 
was more than the services were 
worth. Hunt y. Industrial Accident 
Commission of California, 185 P. 215, 
43 Cal.App. 378. 


60. Bulger v. Industrial Accident 
Commission of California, (Cal.) 24 
P.(2d) 796; Ocean Accident & Guar- 
antee Corporation y. Industrial Acci- 
dent Commission, 266 P. 556, 90 Cal. 
App. 725. 


[a] Thus an employee’s claim for 
compensation brought more than six 
months after his injury is not barred 
by limitation, where the claim was 
brought within six months after the 
last payment by the employer to the 
employee. Bulger v. Industrial Acci- 
dent Commission of California, (Cal. 
24 P.(2d) 796 (St. [1917] p 841 § 11 
subds b (1), c). 


61. London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
sion, 268 P. 670, 92 Cal.App. 298. 


[a] For example.—Payment of 
full wages to an injured employee 
while confined to a hospital extended 
the period for bringing compensation 
proceedings six months from the last 
payment. London Guarantee & Acci- 
dent Co. v. Industrial Accident Com- 
mission, 268 P. 670, 92 Cal.App. 298. 


62. Hunt v. Industrial Accident 
Commission of California, 185 P. 215, 
43 Cal.App. 373. 


63. Hunt v. Industrial Accident 
Commission of California, supra. 


64. Dodd v. Lakeview Motors, su- 
pra. 


[a] Issuance of draft.—The com- 
pensation insurer’s. issuance of a 
draft for weekly payment to an in- 
jured employee, and the employee’s 
acceptance thereof, as evidenced by 
his presenting the draft for payment 
and giving his receipt therefor, shows 
an agreement upon payments to be 
made, interrupting the prescription 
on compensation proceedings. Dodd 
Vv. Ta heutems Motors, (La.App.) 149 
So. 278. 


65. See.statutory provisions. 
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between the employer and one party will not serve 
to excuse another’s failure to institute proceedings 
for compensation in his own behalf.°® 


{§ 738] (4) Further Disability. 


extending the period in which proceedings must 
be brought where the employee suffers a new and 
further disability by reason of the original injury, 
where such injury immediately causes a permanent 
physical disability, the subsequent discovery of its 
permanency does not constitute such a new and 
further disability as will extend the time for the 


commencement of proceedings,** 


there is a change in the condition of the original . 
injury from a temporary to a permanent disability, 
a new and further disability is established within 
The provision extend- 
ing the time for proceeding in the case of a “further 
disability” has no application where no proceeding 
has been instituted within the acquired time for 
Where proceedings for reg- 


the terms of this provision.*®® 


the original injury.®® 


WORKMEN’S COMPENSATION ACTS 


Under a statute 


although, when 


ular compensation are instituted within the required 


time, a subsequent supplemental petition for addi- 
tional compensation based upon the employer's seri- 
ous or willful misconduct,’ filed within the time 
permitted by the statute for commencing proceed- 
ings for compensation for further disability, is 


timely.‘ 


as Larry v. Taylor, (Ala.) 149 So. 

67. Associated Oil Co. v. Industrial 
Accident Commission, 5 P.(2d) 420, 
214 Cal. 358; Henry Cowell Lime & 
Cement Co. v. State Industrial Acci- 
dent Commission, 294 P. 703, 706, 211 
Cal. 154, 72 A.L.R. 1118. 


“Tf the injury is permanent ab. ini- 
tio no such changed condition can 
ever take place.” Henry Cowell Lime 
& Cement Co. v. State Industrial Ac- 
cident Commission, supra. 


68. Associated Oil Co. v. Industrial 
Accident Commission, 5 P.(2d) 420, 
214 Cal. 358; Henry Cowell Lime & 
Cement Co. v. State Industrial Acci- 
dent Commission, 294 P. 703, 705, 211 
Cal. 154, 72 A.L.R. 1118; Ocean Acci- 
dent & Guarantee Corporation v. In- 
dustrial Accident Commission, 266 P. 
556, 90 Cal.App. 725. 


“Many times the seriousness of the 
injury is not at first apparent, and 
from its very nature cannot be de- 
tected until considerable time has 
elapsed after its infliction. The clear 
intent of the statute in such cases is 
that the injured employee shall be 
entitled to compensation for his per- 
manent disability notwithstanding 
the fact that he may in the early 
stages of his injury have been grant- 
ed an award only, for temporary dis- 
ability, or may have been paid com- 
pensation voluntarily by his employ- 
er.’ Henry Cowell Lime & Cement 
Co. v. State Industrial Accident Com- 
mission, supra. 


{a] Subsequent permanent disabil- 
ity is a “new and further disability” 
a the compensation act, extend- 
ing the time for the filing of a claim. 
Henry Cowell Lime & Cement Co. v. 
State Industrial Accident Commis- 
sion, 294 P. 708, 211 Cal. 154, 72 A.L. 
R. 1118 (St. [1917] p 841 § 11 (c); 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Accident Commis- 
sion, 266 P. 556, 90 Cal.App. 725. 


69. Kauffman v. Industrial Acci- 
dent Commission of California, 174 


[§§ 797-741 


[§ 739] (5) Employer’s Failure To Report or 
Give Notice.?2 In some jurisdictions the failure of 
the employer to make his report of the accident as 
required by the act?* deprives him of the defense of 
limitations.74 A letter by the employer stating the 
status of the case is not sueh a report of the accei- 
dent as to entitle him to his defense of limitations.** 
Mailing of the report, otherwise sufficient, consti- 
tutes such a reporting of the accident as will pre- 
serve for the employer the defense of limitations.’® 


[§ 740] (6) Minority.77* Minority of depend- 
ents sometimes serves to extend tke limitations pe- 
riod until the appointment of a guardian,’® this 
being held so, even though there are persons in being 
who under the act could obtain compensation in 
behalf of such dependents without 
being appointed guardians.*® 
acts, however, minority of dependents does not toll 
the operation of limitations until the disability of 
minority has passed.®° 


e need for their. 
Under some of the 


[§ 741] (7) War.8t War with a country of which 

the injured or deceased employee is a citizen tolls 
\<the statute of limitations for the period of the war 
in respect of a compensation claim arising out of 
the injury or death of the employee,®? the statute 


not beginning to operate against until peace has 


P. 690, 37 Cal.App. 500. 


[a] “Further disability” may rea- 
sonably be defined as referring to any 
disability in addition to that for 
which proceedings were commenced 
within the required time or that for 
which compensation has been paid 
Or agreed to be paid. Kauffman v. 


Industrial Accident Commission of 
Gourornias 174. P. 690, 37 Cal.App. 
[b] For example, under Work- 


men’s Compensation Act § 16 subds 
(a), (b), (c), as amended by St. 
(1915) p 1085, providing that pro- 
ceedings for collection of compensa- 
tion for “further disability” are not 
barred within six months, proceed- 
ings cannot be commenced after six 
months from the date of an injury, in 
any case whatever, where no proceed- 
ings were commenced nor payment 
of indemnity, nor agreement there- 
for, made for the original injury 
within the six months. Kauffman vy. 
Industrial Accident Commission of 
California, 174 P. 690, 37 Cal.App. 500. 


70. Right to additional compensa- 
tion because of employer’s serious or 
willful misconduct see supra § 598. 


71. Chain y. Industrial Accident 
Commission, (Cal.App.) 26 P.(2d) 856. 


[a] Amendment to act inapplica- 
ble to injury occurring prior thereto. 
—Where accident occurred March 5 
1930, a supplemental claim filed 
March 31, 1932, for employer’s alleged 
serious and willful misconduct is not 
barred by limitations, notwithstand- 
ing the amendment to the statute fix- 
ing twelve-month limitation became 
effective in August, 1931, the original 
petition having been filed before the 
amendment went into effect. Chain 
v. Industrial Accident Commission 
(Cal. App.) 26 P.(2d) 856. 


ua: As to filing of claim see infra 
§ 803. 


73. Employer’s report of accident 
see infra § 1486. 


Limitations operating from time of 


filing of report see supra § 734. 


74. Frasier v. L. Bamberger & Co., 
160 A. 630, 10 N.J.Misc. 781 [aff 162 
A. 101, 110 N.J.Law 447]; Massie v. 
Court of Common Pleas in and for 
Monmouth County, 151 A. 205, 8 N.J. 
EY i 600 [aff 156 A. 397, 108 N.J.Law 


75. Frasier vy. L. Bamberger & Co., 
160 A. 630, 10 N.J.Mise. 781 [aff 161 A. 
101, 110 N.J.Law 447]. 


76. Loeloff v. Kelly Press Division 
of American Type Foundry Co., 163 A. 
1, 10 N.J.Mise. 1156 [aff 166 A. 203, 
110 N.J.Law, 507]. 


77. As to filing of claim see 
§ 799. 


78. Ross v. Louisiana Long 
poeee Co., 133 So. 804, 16 La. 


infra 


Leaf 
ADD. 


79. Ross v. Louisiana Long 
Lumber Co., supra. 


80. Larry vy. Taylor (Ala.) 149 So. 
104, 105. 


“Tt is not contemplated that pro- 
ceedings shall or may be delayed until 
the disability of minority has passed 
and presumably the period of depend- 
ence.” Larry v. Taylor, supra. 


Minority as tolling time for maki 
or filing claim see infra § 799. a6 


Leaf 


; ie As to filing of claim see infra 
@2. Afric v. Alaska United Gold 


Mining Co., 6 Alaska 540; Lipmano- 
wich vy. Crookston Lumber Co., 210 N. 
W. 47, 168 Minn. 332; Kolundjija v. 
Hanna Ore Mining Co., 193 N.W. 163, 
155 Minn. 176. 


_ [a] Reason for rule—‘It is well 
settled that a person of enemy na- 
tionality, residing in his own country, 
cannot institute an action in the 
courts of a country with which his 
own is at war during the continuance 
of the war. For this reason it is held 
that the operation of the statute of 
limitations is suspended between citi- 
zens of the countries at war as long 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 741-744] 


been declared.8 


[§ 742] (8) Waiver and Estoppel.** It is some- 
times held that the defense of limitations may be 
waived by the employer.®> Since jurisdiction cannot 
be acquired by a board by consent or waiver, howey- 
er,°® a bare stivulation between the parties that the 
board had jurisdiction does not constitute a waiver of 
the defense of limitations.®7 <A letter to the compen- 
sation board expressing willingness to present the 
employer’s side of the controversy if the board should 
see fit to hold an informal hearing is not an acqui- 
escence to an extension of time for the institution 
of proceedings by claimant.*® Conduct of the board 
inducing or causing claimant to withhold institut- 
ing proceedings for compensation within the re- 
quired time cannot operate as an estoppel against 
the employer.8® Where an employee slowly con- 
tracted an occupational disease during the employ- 
ment under several employers, and allowed the re- 
quired period to run before applying for compensa- 
tion, the payment of compensation by one employer 
without collusion with the others did not. estop the 
others from claiming the benefit of the statute.®° 


[§ 743] 7. Parties*—a. In General. Who may or 
must institute or resist proceeding to secure com- 
pensation is generally determined by provisions of 
the particular compensation acts.°t It has been said 
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that the state is a party to every proceeding before 
the board or commission determining compensation 
cases.°? 


[§ 744] b. Persons Entitled To Institute Proceed- 
ings—(1) In General. In the absence of provision 
in the statute to the contrary, proceedings to secure 
compensation are properly instituted by the person 
to whom payment is to be made,®* without the qual- 
ification or appointment of an executor or adminis- 
trator,°* or a general guardian;®® and it has been 
held that the claim must be made by the person 
entitled to compensation in person®® or by some 
authorized agent or attorney.°* Where the pro- 
ceedings must be brought by the real party in in- 
terest, one merely assuming to act for the benefici- 
ary cannot institute them.®* Proceedings cannot be 
brought in the name of the deceased employee.®® 


Several beneficiaries, Claim may be made by one 
beneficiary on behalf of other beneficiaries, as by 
parents for themselves and minor children,? or by 
one divorced spouse for the other.? The surviving 
parent may claim on behalf of minor dependent 
children without qualifying as guardian.* 


Claim by foreign beneficiary may be commenced 
bv the consul general of the country of which such 
beneficiary is a national.® 


as the war continues, and not until 
peace is restored does the statute be- 
gin to run again.” Lipmanowich v. 
Crookston Lumber Co., 210 N.W. 47, 
48, 168 Minn. 332. 


{[b] MTMlustration.—One Joseph 
Afric was accidentally killed in de- 
fendant’s mine in Alaska, while en- 
gaged in the regular course of his 
employment therein as a miner. 
Plaintiff, as the administrator of his 
estate, sues to recover damages un- 
der Alaska Miners’ Compensation 
Law (Sess. L. [1915] c. 71). On de- 
murrer, that the action was not 
brought within two years, as required 
by statute, since the general law of 
procedure in Alaska applicable to oth- 
er actions applies as to matters not 
otherwise covered by the act, an 
since deceased was an Austrian, with 
whose country the United States was 
at war, the time of the continuance 
of the war shall not be a part of the 
period limited. Afric v. Alaska Unit- 
ed Gold Mining Co., 6 Alaska 540. 


War as tolling limitations between 
citizens of belligerent countries gen- 
erally see Limitations of Actions §§ 
463+471. 


83. Lipmanowich_ v. Crookston 
Lumber Co., 210 N.W. 47, 168 Minn. 
332. 


84. Ag to filing of claim see infra 
§§ 811-813, 


85. Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Sorel Seon: 266 P. 556, 90 Cal.App. 
725. 


26. See supra § 725. 

87. New Amsterdam Casualty Co. 
v. Industrial Accident Commission of 
State of California, 225 P. 459, 66 Cal. 
App. 86. 


Waiver of failure to make or file 
claim see infra § 811. 

gg. Craft v. City of Trenton, 146 
A. 366, 104 N.J.IEq. 375. 


gineer’s letter regarding an informal 
hearing on the petitioner’s compen- 
sation claim is not an acquiescence to 
any extension of time for filing a peti- 
tion. Craft v. City of Trenton, 146 
A. 366, 104 N.J.Eq. 375. 


89." Craft v. City of “Prenton; su- 
pra. 

90. Blanchard v. Industrial Acci- 
dent Commission, 228 P. 359, 68 Cal. 
App. 65. 


Payment as extending time for in- 
stituting proceedings see supra § 737. 


$1. See statutory provisions. 


$2. Richards v. Rogers Boiler & 
Burner Co., 234 N.W. 428, 252 Mich. 
52 [rev 226 N.W. 871, 248 Mich. 155]. 


98. National Zine Co. v. Industrial 
Commission, 127 N.E. 135, 292 Ill. 598; 
Coster v. Thompson Hotel Co., 168 
N.W. 191, 102 Neb. 585; McFarland v. 


peta R. Co., 87 A. 144, 84 N.J.Law 


94. Mississippi River Power Co. v. 
Industrial Commission, 124 N.B. 552, 
289 Ill. 353; Reimers vy. Proctor Pub. 
Co., 89 A. 931, 85 N.J.Law 441; Wick- 
ham vy. Monmouth Memorial Hospital, 
162 A. 891,10 N.J.Mise. 1086. But see 
Brown vy. London, etc., R. Co., 1 W.C. 
C. 147 (where under the English act 
of 1897, arbitration was adjourned to 
permit the widow to take out letters 
of administration). 


[a] Illustration—The father of 
decedent, an unmarried man, may 
bring proceeding. Reimers v. Proc- 
rie Pub. Co., 89 A. 931, 85 N.J.Law 


95. Woodcock vy. Walker, 170 App. 
Div. 4, 155 N.Y.S. 702. See Kerr vy. 
Stewart, 2 B.W.C.C. 454 (holding that 
guardian ad litem of a lunatic defend- 
ant should be appointed); Barrie v. 
Diamond Coal Co., (Alta.) 7 B.W.C.C. 
1061 (holding that an infant should 
be represented by his next friend). 


96. Beverly Country Club v. Mas- 


[a] City as employer.—A city en-! sachusetts Bonding & Insurance Co., 


‘ 


® 


*By_ JOSEPH W. ROUSE (§§ 743-758), 


268 Ill.App. 380. 


$7. Beverly Country Club v. Mas- 
sachusetts Bonding & Insurance Co., 
supra. 


98. Bucur v. Inland Steel Co., 158 
N.E. 526, 86 Ind.App. 684. 


99. Hunt v. State, 158 S.E. 708, 201 
N.C, 37. 


1. Texas Employers’ Ins. Ass’n v. 
es (Tex.Civ.App.) 57 S.W.(2d) 


2. Lawrence y. U. S. Fidelity & 
Guaranty Co., 145 So. 577, 226 Ala. 
161; Ex parte Little Cahaba Coal Co., 
105 So. 648, 213 Ala. 596; Mountain 
Ice Co. v. Durkin, 147 A. 451, 105 N.J. 
Law. 636 [aff 144 A. 6, N.J.Misce. 
1111]: Wickham v. Monmouth Memo- 
rial Hospital, 162 A. 891, 10 N.J.Misc. 
1086; Mountaim Ice Co. vy. Gurda, 157 
A. 255, 9 N.J.Mise. 1294; Utah Fuel 
Co. v. Industrial Commission of Utah, 
234 P. 697, 65 Utah 100; Taversini v. 
Wighton, 61 Que.Super. 219. 


[a] Rule applied.—The widow of 
a deceased employee is authorized to 
apply for compensation for his death 
for herself and his posthumous child, 
although it developed on hearing that 
she was not his legal wife, such fact 
not affecting the industrial commis- 
sion’s jurisdiction of application. 
Utah Fuel Co. vy. Industrial Commis- 
sion of Utah, 234 P. 697, 65 Utah 100. 


3. Texas Employers’ Ins. Ass’n vy. 
aera) (Tex.Civ.App.) 57 S.W.(2d) 


4 Zeller v. Louisiana Cypress 
reas Co., 121° So. 670, 9 Leathe: 


5. American Car & Foundry Co. y. 
Industrial Commission, 167 N.BE. 80 
335 Tl. 322. . 


_ [a] Tlustration.—A statute requir- 
ing compensation to be paid to the 
deceased employee’s personal repre- 
sentative where beneficiaries live out- 
side the United States does not pro- 
hibit compensation claim from being 


972 [71 C.J.] 


In England a workman desiring to make a claim 
against his employer may be helped by his trade- 
union, or his club, or approved society ;* but a trade 
union cannot take proceedings in the employee’s 
name,’ nor can an approved society, unless, as pro- 
vided by the National Insurance Act of 1911, the 
workman shall have unreasonably refused or neg- 
lected to commence proceedings. 


[§ 745] (2) Minors and Their Representatives. 
Except as representation may be required by stat- 
ute,’ proceedings may be brought by a minor direct- 
ly in his own name?® without a guardian or next 
friend,1? and a minor dependent, where the parent 
fails to invoke compensation for him, may do so 
for himself as if he had no parent.1? Where there 
is nothing in the compensation act indicating any 
purpose to enable minor employees to act sui juris, 
their rights are enforceable only in the manner in 
which rights of infants are customarily asserted.’* 
Where a widow and minor children are dependents, 
the widow being a stepmother and the children not 
in her eare, it has been held that a guardian of the 
children could maintain the action, the widow not 
having exclusive right to do so under a statute pro- 
viding for payment, on behalf of the minor, to the 
surviving parent, if any, or to the statutory or tes- 
tamentary guardian.'* In a proper case it has been 
held that the action may be brought by the legal 
guardian or trustee of the minor?® or by his guard- 
ian ad litem or next friend.1* A claim for compen- 
sation has been held not such an asset of a minor 
as to require appointment of a guardian of his es- 
tate!? so that the appearance can be by trustee or 
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guardian ad litem.18 Under some of the acts where 
the injured employee is a minor, a guardian or other 
representative must act for the employee in order 
that the award may bind him after he attains ma- 
jority, and where not so represented he may disaf- 
firm the award after attaining majority unless barred 
by laches.1® Where such an act classifies as minors 
persons under twenty-one years of age, it applies to 
females under that age in spite of a general law 
fixing the age of majority of females at an earlier 
age.2° The term “may,” as used in a provision 
that a guardian of a minor may make the claim, has 
been held not permissive as regards the minor ap- 
pearing with or without a guardian, but is intended 
to authorize the guardian to appear.?* 


[§ 746] (3) Executors and Administrators. Pro- 
ceedings may, in a proper case, be instituted by the 
executor or administrator of a deceased employee.?* 
Where proceedings are brought in one state for the 
death of a workman in another state, and the law of 
the state where the injury occurred requires that the 
executor or administrator bring the action, it must 


appear that claimant is the person entitled to ad- 


ministration in the state where the injury occurred.?* 
Where the terms of the act vest the benefits abso- 
lutely in the legal heirs of a deceased, and not in 
his estate, an administrator cannot maintain the 
proceedings.24 Administrators of deceased em- 
ployees cannot maintain proceedings for disability 
compensation for which no award was made before 
the death of the employee.?®> Where in cases of dis- 
ability the act allows only the dependents of a de- 
ceased employee to recover merely the unpaid bal- 


prosecuted by a foreign beneficiary 
through the consul general. Ameri- 
can Car & Foundry Co. v. Industrial 
Commission, 167 N.E. 80, 335 Ill. 322. 


6. Allen v. Francis, [1914] 3 K.B. 
OCS eS. WC. Ce 7.09. 


7. Bobbey v. Crosbie, 8 B.W.C.C. 
236, 112 L.T.Rep.N.S. 900; Burnham 
v. Hardy, 8 B.W.C.C. 57, 112 L.T.Rep. 
N.S. 837. 


8. Allen v. Francis, [1914] 3 K.B. 
1065, 7 B.W.C.C. 779; Rushton v. 
Poa E1914)" 3° 3. Bo 706," %.” BOW:.C.C. 
08. 


9. See statutory provisions. 


10. Oklahoma Pipe Line Co. v. 
Farrell, 15 P.(2d) 599, 160 Okl. 58; 
Indian Territory Illuminating Oil Co. 
v. Crown, 12 P.(2d) 689, 158 Okl. 51; 
Skelly Oil Co. v. Johnson, 12 P.(2d) 
177, 157 Okl. 278; U. S. Fidelity & 
Guaranty Co. v. Cruce, 263 P. 462, 129 
Okl. 60, 56 A.L.R. 879; Menominee 
Bay Shore Lumber Co. v. State Indus- 
frat Commn., 156 N.W. 151, 162 Wis. 
344. 


11. U.S. Fidelity & Guaranty Co. 
v. Cruce, 263 P. 462, 129 Okl. 60, 56 
A.L.R. 879; Menominee Bay Shore 
Lumber Co. v. State Industrial 
Commn., 156 N.W. 151, 162 Wis. 344. 


[a] Dlustration.—In proceedings 
before the industrial commission by 
a minor for workmen’s compensation 
no guardian is necessary, since St. 
(1915) § 2394-7 subd 2, provides that 
minors legally permitted to work sub- 
ject to the workmen’s compensation 
act (St. [1915] §§ 2394-1 to 2394-96) 
shall have the same power of con- 
tracting for the purposes of the act 
as adult employees. Menominee Bay 


Shore Lumber Co. v. State Industrial 
Commn., 156 N.W. 151, 162 Wis. 344. 


12. Gospel v. Southern Carbon Co., 
4 La.App. 272 


[a] Thus minor children are not 
deprived of their rights due to negli- 
gence of the widow in bringing pro- 
ceeding. Gospel v. Southern Carbon 
Co., 4 La.App. 272. 


Claim by parent for himself and 
ee oe see supra § 744 text and 
note 2. 


13. Roberts v. Hillsborough Mills, 
161 A. 29, 85 .N.H. 517. 


14 Selser v. Bragmans Bluff Lum- 
ber Co., (La. App.) 146 So. 690. 


15. Coster v. Thompson Hotel Co., 
168 N.W. 191, 102 Neb. 585. 


16. Mountain Ice Co. vy. Durkin, 
147 A. 451, 105 N.J.Law 636 [aff 144 
A. 6, 6 N.J.Misce. 1111]. 


17. Watkins v. Clemmer, 19 P.(2d) 
303, 129 Cal.App. 567. 


18. Watkins v. Clemmer, supra. 
19. See statutory provisions. 


20. Gouanillou v. Industrial Acci- 
fe Commission, 193 P. 937,-184 Cal. 


21. Gouanillou v. Industrial Acci- 
dent Commission, supra. 


22. National Zine Co. vy. Industrial 
Commission, 127 N.E. 135, 292 Ili. 598; 
G. H. Hammond Co. v. Industrial 
Commission, 123 N.E. 384, 288 Il. 
262; Smith v. Kaw Boiler Works Co., 
180 P. 259, 104 Kan. 591; Coster v. 
Thompson Hotel Co., 168 N.W. 191, 
102 Neb. 585; Conners v. Public Serv- 


AK Electric Co., 97 A. 792, 89 N.J.Law 


[a] Mlustrations.—(1) An act pro- 
viding that, where no executor or ad- 
ministrator is qualified, the judge 
shall direct payment to such person 
as would be appointed administrator 
of deceased’s estate, contemplates 
that the administrator may sue for 
compensation, if he has qualified. 
Conners v. Public Service Electric 
Co., 97 A. 792, 89°N.J.Law 99. (2) 
The administrator of a deceased em- 
ployee has the right to prosecute an- 
application for compensation and ecol- 
lect any award made, the employer 
being protected by the requirement of 
the statute that the administrator 
shall relieve the employer of all obli- 
gations as to distribution of the 
award. G. H. Hammond Co. v. Indus- 
trial Commission, 123 N.E. 384, 288 
Ill. 262. (3) An administrator of the 
estate of a workman killed while “in 
the performance of his duties is the 
proper party to prosecute an action 
for wrongful death and not the ad- 
ministrator of the deceased widow, 
his sole dependent, who died before 
compensation was made. Smith _ v. 
Kaw Boiler Works Co., 180 P. 259, 104 
Kan. 591. 


23. Verdicchio vy. McNab & Harlin 
Le Co., 178 App.Div. 48, 164 N.Y.S. 


24. Smith v. Southern Surety Co., 
(Tex.Civ.App.) 193 S.W. 204. 


25. State ex rel. Petroff v. Indus- 
trial Commission of Ohio, 186 N.E. 
721, 127 OhioSt. 65. 


Right to compensation for disabili- 
hy or notes by death see supra §§ 


For later cases, developments and chamges in the law see Annotations, same title and section number, 


§§ 746-753] 


ance of an award, an administrator of a deceased 
employee dying while his appeal from a disallow- 
ance of his claim for disability compensation was 
pending cannot revive the action.?® 


[§ 747] (4) Employer. In a proper case the em- 
ployer himself may institute proceedings for ad- 
justment of compensation.?7 


Principal employer of independent contractor is 
not entitled to make application for an award to 
the contractor’s employee?® even though the em- 
ployee is prosecuting an action for damages against 
the principal.?°® 


[§ 748] (5) Insurer. Where the employee has 
made no claim, the insurer of the employer has been 
permitted to act to secure a determination of the 
employee’s right to compensation.®° 


[§ 749] c. Persons against Whom Proceedings 
May Be Brought—(1) In General. Applications for 
compensation should be made against the proper 
parties,*! as, for example, against a county as em- 
ployer rather than against the board of supervisors 
thereof,” or against the state rather than a depart- 
ment of the state government,** or against a part- 
nership rather than an individual member, where 
the partnership is the employer.*4 Where a high- 
way commission is a separate corporate body and 
not a part of a city government, the proceeding 
should be against it as employer, and not against 
the city.*® 


[§ 750] (2) Board or Commission. Where the 
act permits it,?* claim may be made against the board 
or commission.%? 


[§ 751] (3) Insurer. The insurer may be pro- 
ceeded against alone,*®® or together with the employ- 


26. Bozzelli v. Industrial Commis-[{the award. 
sion of Ohio, 171 N.E. 108, 122 Qhio, 


St. 201. 
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_ Madura vy. 
way Commission, 206 App.Div. 598, 
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er.2° Proceedings cannot be maintained against in- 
surer where insured is without capacity to be sued,*° 
but where insurer is primarily liable it is not nec- 
essary that there be an award against, or agreement 
with, the employer before the employee can proceed 
against insurer.*? 


[§ 752] d. Joinder. The joinder of parties in 
proceedings for compensation may be determined 
by provisions of the acts** or by the general rules 
applicable to joinder of parties.** In a proper case 
both parents of a deceased employee may join in 
the claim for compensation as dependents.** In 
proceedings to obtain compensation both the employ- 
er and insurer may be joined as defendants.*® 
Where the statute allows joinder of insurer only 
where the employer fails to pay, such failure must 
appear.*® The insurance carrier may defend sep- 
arately47 on the ground that the policy does not 
cover the employment#® or that the accident did not 
arise out of and in the course of the employment.*® 
A physician who attended the injured employee may 
be made a party to the proceedings for compensa- 
tion.°° 


[§ 753] e. Necessary Parties. Persons not nec- 
essary parties to the proceeding to secure compen- 
sation need not be made parties thereto.51 Where 
claimant is married it has been held that the other 
spouse is not a necessary party where they are di- 
vorced®? or separated,®* nor is it necessary to join 
dependents in an action brought by the injured party 
during his lifetime.°* Where the statute provides 
that dependents shall share equally in death benefits, 
a minor child of the deceased employee is not a nec- 
essary party so as to bar him from sharing in the 
award because of failure to make application.>® 
Where an independent contractor is lable to the 


634. 
47. Jaabeck v. Theodore A. Crane’s 


Bronx Park- 


27. National Zinc Co. v. Industrial 
Commission, 127 N.E. 135, 292 Ill. 598. 


28. In re Waltz, 138 N.E. 94, 79 
Ind.App. 298. 


29. In re Waltz, supra. 


30. Young v. Duncan, 106 N.E. 1, 
218 Mass. 346. 


31. Winnebago County v. Indus- 
ola Commission, 168 N.E. 273, 336 Ill. 


32. Winnebago County v. Indus- 
trial Commission, supra. 


33. Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89. 


34. Dupre v. Coleman, 78 So. 241, 
143 La. 69. 


35. Madura v. Bronx Parkway 
Connnission, 206 App.Div. 598, 201 N. 
Live 639 [aff 144 N.E. 505, 238 N.Y. 
14]. 


[a] Rule applied.—An award in 
proceedings under the workmen’s 
compensation law for death gf a road 
laborer was properly made against 
the Bronx highway commission, by 
whom decedent was employed, and 
which is a distinct body corporate, 
and not a part of the government of 
the city of New York, and since the 
title of the proceeding described the 
employer as “City of New York, 
Bronx Parkway Commission,” the ti- 
tle should be corrected to accord with 


. 


201 N.Y.S. 639 [aff 144 N.E. 505, 238 
N-Y. 214). 


36. See statutory provisions. 


37. Sanders v. Industrial Commis- 
sion of Ohio, 187 N.E. 185, 45 Ohio 
App. 350. 


38. Nelson v. Employers’ Casualty 
Co., (la.App.) 141 So. 619 [recalling 
(App.) 134 So. 782]. 


39. See infra § 752. 


40. Harris y. Louisiana State Nor- 
mal College, 138 So. 182, 18 La.App. 
270 [mod and aff 134 So. 308, 18 La. 
App. 270]. 


41. Baker v. Wall Drilling Co., 122 
So. 711, 168 La. 513; Woods v. U. S. 
Fidelity & Guaranty Co., 119 So. 409, 
167 La. 411; Lee v. Southern Surety 
Co., 123 So. 502, 14 La.App. 393 [rev 
on other grounds 127 So. 36, 14 La. 
App. 393]; Wyatt v. Finley, 118 So. 
874, 176 La. 161 [rev 119 So. 469, 9 La. 
App. 159]. 


42. See statutory provisions. 


AF so See Parties §§ 108-137, 141- 


44. Ex parte Woodward Iron Co., 
99° So. 649, 211 Ala. 111. 


45. De Grace v. Young, 27 Haw. 
476; Woods v. Meller and Union In- 
demnity Co., 6 La.App. 809; American 
Mut. Liability Ins. Co. v. Patrick, 11 
S.W.(2d) 872, 157 Tenn. 618. 


48. Harvender v. U. S. Fidelity & 
Guaranty Co., 151 A. 446, 8 N.J.Misc. 


Sons Co., 206 App.Div. 574, 201 N.Y-.S. 
743 [rev on other grounds 144 N.E. 
625, 238 N.Y. 314]. 


48. Jaabeck v. Theodore A. Crane’s 
Sons Co., supra. 


49. Miliato v. Jack Rabbit Candy 
Co., (Mo.App.) 54 S.W.(2d) 779. 


[a] That employer admitted alle- 
gations of employee’s claim does not 
preclude insurer from contending that 
the accident did not arise out of and 
in the course of employment. Miliato 
v. Jack Rabbit Candy Co., (Mo.App.) 
54 S.W.(2d) 779. 


50. Bean’s Case, 176 N.E. 528, 275 
Mass. 543; In re Huxen, 115 N.E. 426, 
226 Mass. 292. 


[a] Physician is not party to a 
compensation proceeding merely be- 
cause the employee petitions for pay- 
ment of charges made to him by the 
physician. Bean’s Case. 176 N.E. 528, 
275 Mass. 543. ‘ 


51. See cases infra this section. 


52. Lloyds Casualty Co. v. Mere- 
dith, (Tex.Civ.App.) 63 S.W.(2d) 1051. 


53. Aitna Life Ins. Co. v. Graham, 
(Tex.Civ.App.) 279 S.W. 923 [rev on 
ee grounds (Commn.App.) 284 S.W. 


54. Bliss v. Woods, 235 N.W. 
120 Neb. 790. ne 


55. Spero v. Heagany & Draper 
Co., 240 N.W. 21, 256 Mich. 403. 2 
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employees of a subcontractor, the subcontractor need 
not be joined as defendant in a proceeding by his 
employee against the independent contractor.°® 


[§ 754] f. Bringing in New Parties. Subject al- 
ways to the provisions of the compensation acts®* 
and, whenever they may be applicable, the rules gov- 
erning change of parties generally,°* new parties 
may be brought in where necessary to a proper ad- 
judication of a claim for compensation.®® The 
employer’s insurer may be brought in as a necessary 
party where insurer is primarily liable and is obligat- 
ed to defend suits and proceedings by employees.*°° 
An insurer whose policy has expired but who gave 
no notice of termination as required by the act to 
relieve it of liability may be joined as a party on 
motion of the subsequent insurer.®? In the absence 
of any provision allowing it, insurer cannot, in an 
action for compensation by an injured employee 
whose injury was caused by the negligence of a third 
- person, implead such person notwithstanding the 
employee’s election to claim under the act gives 
insurer his rights against the third person by sub- 
rogation.°? Where a parent’s claim for compensa- 
tion for the death of the other spouse discloses the 
existence of minor children without naming them, 
insurer may bring them in by name, or other rep- 
resentation, on the record so as to bind. them by 
the judgment. Ss 


[§ 755] g. Intervention. Subject to particular 
provisions of the compensation acts,°* the rules gov- 
erning intervention of parties generally®® apply to 
proceedings for compensation.°® The industrial 
commission may, as a necessary and proper party, 
intervene in a suit by an employee against his em- 
ployer’s estate where the circumstances are such that 
the commission is an interested party.®* In a proper 
case, successive insurers may be permitted to par- 
ticipate in a proceeding for compensation in which 
evidence is taken on which findings which might 
bind them in other subsequent proceedings may be 
made, without admission or incurrence of liability 
by reason of such participation.** Where heirs of 


an injured employee made themselves parties, the~ 


56. Ellis & Lewis Co. 
2 P.(2d) 948, 151 Okl. 114. 


57. See statutory provisions. 
58. See Parties §§ 184-318. 65. 


59. Ex parte Woodward Iron Co., 66. 
99 So. 649, 211 Ala. 111; Linden v. 
Steel Co., 18 Ont.L. 540, 11 Ont.W.R. 
1003; Drouin v. Wallbert, 49 Que.Su- 
per. 6. . [a] 

60. Levan v. Pottstown-Phoenix- 


v. Hohimer, 
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resent him. Woodward Iron Co. v. 
Bradford, 90 So. 803, 206 Ala. 447. 


64. See statutory provisions. 71. 
See Parties §§ 185-226. 
See cases infra this section. 


67. Larimore vy. Perfect, 186 N.E. 73. 
739, 45 Ohio App. 136. 


Thus the industrial commis- 
sion is a “proper and necessary par- 75 
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widow may make herself a party.°® A deceased 
employee’s father should be permitted to intervene 
as an additional party in the widow’s compensation 
claim in view of his contingent right to compensa- 
tion.7° A third party alleged to be legally liable 
for an employee’s death, but not made a party to 
proceedings to ratify a compensation settlement, and 
having no interest therein nor being bound by the 
judgment, cannot intervene in the proceeding al- 
though separately sued for the amount of the settle- 
ment;*! but the right of asthird party to intervene 
has been upheld where he has notice of the proceed- 
ing and might be held liable in a subsequent action.‘ 


[§ 756] h. Substitution. Where the right to com- 
pensation for disability ceases with the death of the 
injured employee,’* the heirs of a deceased work- 
man cannot be substituted for him in an action 
brought by him for compensation for disability and 
extinguished by his death,’* but where the act pro- 
vides for survival of the cause of action*® the legal 
beneficiaries of the employee can substitute them- 
selves as parties plaintiff.7° While compensation 


for disability accrued and matured during the life 
of the employee belongs to his estate on his death, 


his estate is not the proper party to be substituted 
on his death, but the executor or administrator is the 
only proper party.77 A motion of a deceased em- 
ployee’s father to be substituted for his widow in 
compensation proceedings on the ground that the 
widow was not his lawful wife should be denied 
where it is an attempt to substitute another cause 
of action.‘* An application for a nune pro tune 
order after final award is not a proper method of 
securing substitution of individuals for a corporate 
utility, long defunct at the time of filing a claim 
for compensation against it.*® 


[§ 757] i. Description and Formal Joinder. Com- 
pensation proceedings by dependents of a deceased 
employee should be entitled in the names of depend- 
ents, and not in the name of deceased.8® That a 
physician’s name appears on the caption of the 
printed record sent from the superior court does not 


70. Caldwell v. J. A. Kreis & Sons, 
(Mo.App.) 50 S.W.(2d) 728. 


Blumberg vy. Abbott, 21 S.W. 
(2a) 396, 159 Tenn. 586. 


72. Merino v. Pacific Coast Borax 
Co., 12 P.(2d) 458, 124 Cal.App. 336. 


See supra §§ 321-323. 


74. Bachier v. Workmen’s Relief 
Commn., 33 Porto Rico 975. 


See infra § 759. 


ville Ry. Co., 124 A. 89, 279 Pa. 381]|ty,” authorized to make defense, to 
Laff 3 Pa.Dist.&Co. 385]; Stankiewicz|an employee’s action against his em- 76. Dille v. Plainview Coal Co., 
v. Heights Constr., etc, Co., 12 Pa.|ployer’s estate for compensation | (Iowa) 250 N.W. 607; Traders’ & Gen- 


Dist.&Co. 685. 


61. American Employers’ Ins. Co. solvent, ‘as, 


where the employer’s estate was in- 
if plaintiff is successful, 


eral Ins. Co. v. Baldwin, (Tex.Civ. 
App.) 50 S.W.(2d) 863; Georgia Cas-: 


_y. Huffman, (Ind.App.) 187 N.E. 410. 


62. Fidelity Union Casualty Co. v. 
Riley, (Tex.Civ.App.) 26 S.W.(2d) 682. 


63. Lawrence v. U, S. Fidelity & 
Guaranty Co., 145 So, 577, 226 Ala. 161. 


[a] Guardian ad litem.—Where a 
minor claimant is brought in at the 
suggestion of the defendant in a suit 
for death under the Workmen’s Com- 
pensation Act, the court is authorized 
to appoint a guardian ad litem to rep- 


the commission must award compen- 
sation, make an order against the es- 
tate, certify it to the attorney-gen- 
eral for collection if not paid, and, 
if certified back as uncollectable, pay 
it out of the surplus created by the 
act. Larimore v. Perfect, 186 N.E. 
739, 45 Ohio App. 136. 


68. Rousu v. Collins Co., 157 A. 264, 
114 Conn, 24. 


69. Connell v. U.S. Sheet & Win- 
dow Glass Co., 2 La.App. 93. 


ualty Co. v. Ward, 259 S.W. 1108. 


77. Morgannelli’s Estate v. City of 
Derby, 135 A. 911, 105 Conn, 545. 


78. Caldwell v. J.A. Kreis & Sons, 
(Mo.App.) 50 S.W.(2d) 728. 


79. Cannon v. Oklahoma Engraving 
eet Co., 249 P. 300, 119 OkI. 


80. Kopp v. Bituminous Surface: 
ba Ls Co., 228 N.W. 559, 179 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number, . 
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make him a party to compensation proceedings.®? 


[§ 758] j. Objections. As in the case of parties 
to civil actions generally,’? objections: to defects 
of parties may be waived by failure to object.** 
Failure to name a dependent as party plaintiff is 
eured by amendment of the petition so as to recover 
for the benefit of such dependent.§* Where a state 
department is erroneously named employer instead 
of the state itself, it has been held that the state 
alone could, on appeal from the award, raise objee- 
tion to its omission as a formal party,’® and then 
only for its own protection and not to defeat a re- 
covery by the employee from the insurer.®® 


[§ 759] 8. Abatement or Revival.*87 The rules 
governing the abatement of actions generally*® gov- 
ern in actions for compensation®® except as the act 
provides otherwise.®® Accordingly, an identity of 
parties must exist for an action for compensation to 
abate because another similar action is pending.®! 
Henee, an action for compensation by the widow of 
a deceased employee for herself and children does 
not abate because of the pendency of an action by 
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the widow as administratrix of decedent’s estate for 
damages for his death.°* The pendency of an action 
for wrongful death does not abate a proceeding for 
compensation.®°* The right to abatement because 
of the pendency of another suit may be waived.®* 
The death of the employer does not abate a proceed- 
ing for compensation,®® claimants being entitled in 
such case to an award against the employer’s es- 
tate.°® This is so even as regards a contractee who 
is rendered liable for compensation to the employees 
of his contractor by reason of his failure to exact a 
certificate of compliance with the act from such con- 
tractor.°7 In a number of jurisdictions it is held 
that a proceeding for compensation does not abate 
on the death of the employee before an award.°* 
So, where the injured employee dies during the pend- 
ency of a proceeding for compensation instituted by 
him, his dependents may properly be substituted as 
claimants in such proceeding,®® the cause of action 
for compensation surviving in such ease to the bene- 
fit of such dependents. *The proceedings in such 
case may be revived by the representatives of de- 
cedent? in so far as accrued benefits are concerned,’ 


81. Bean’s Case, 176 N.E. 528, 275 94 Ashton vy. Blue River Power; making an award of “compensation” 
Mass. 543. Co., 222 N.W. 42, 117 Neb. 661. to his estate on the original claim, 
82. See Parties §§ 333-475. 95. Freund vy. Allen, (Ind.App.) | Without finding that there were any 


83. Diebel v. Spitzley & Widenman 184 N.E. 421; 


Const.-Co.,° 175 N.W. 126, 207 Mich. 
618. Necessity for: 
[a] Ilustrations.—(1) Where the 


workmen’s compensation insurer of 
the president of a company filed a re- 
port with the industrial accident 
board of an injury to an employee of 
the company, and subsequently raised 
no question as to proper parties and 
did not suggest that it was the per- 
sonal insurer of the president and not 97. 
of the company, it waived possible ob- | N.E. 804 
jections as to parties, and conceded 
the dependents’ claim that it was [a] 


infra § 762. 


96. 
N.E. 421. 


Georgia Casualty Co. 
v. Ward, (Tex. Civ.App.) 259 S.W. 1108. 


Filing of new claim on death of em- 
ployee see infra § 779. 


New notice on death of employee see 
Freund vy, Allen, (Ind.App.) 184 


Clark v. Woods, (Ind.App.) 183 


Representatives, not heirs, lia- 


dependents, was not authorized by 
Workmen’s Compensation L. § 22, and 
§ 33, as amended by L. [1919] c 498, 
the right to compensation being ex- 
tinguished by death, ‘‘ccompensation” 
being payable to the injured employee, 
and “benefits” to his dependents). 


2. Palmer v. Saunders County, 221 
N.W. 99, 117 Neb. 484; Western In- 
demnity Co. v. State Industrial Com- 
mission, 219 P. 147, 96 Okl. 100, 29 
A.L.R. 1419 [overr Lahoma Oil Co. 
yv. State Industrial Commission, 175 
Pi 836, 7LVOKL 1605" io TAL RS icy nae 
so far as it conflicts with ruling]. 


jointly liable with the company, the 
employer. Diebel v. Spitzley & Wid- 
enman Const. Co., 175 N.W. 126, 207 
Mich. 618. (2) A compensation in- 
surer, failing to object at hearing, 
waived failure to make the state a 
party as the employer. Department 
of Game and Inland Fisheries v. 
Joyce, 136 S.E. 651, 147 Va. 89. 


84. Bohlen-Huse Coal & Ice Co. v. 
McDaniel, 257 S.W. 848, 148 Tenn. 628. 


85. Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89. 


86. Department of Game and In- 
land Fisheries v. Joyce, supra. 


87. Abatement and revival gener- 
ally see Abatement and Revival 1 C. 
J. p 15. 

88. See Abatement and Revival 1 
C.J. p 14 et seq. 

s9. See infra text and notes 90-6. 

90. See statutory provisions. 


91. Ex parte Little Cahaba. Coal 
Co., 105 So. 648, 213 Ala. 596. 


Identity of parties necessary for 
abatement generally see Abatement 
and Peel § 99 et seq. 


92. parte Little Cahaba Coal 
Coy 108 sa: 648, 213 Ala. 596. 


Abatement in case of party in dif- 
ferent capacity see Abatement and 
Revival § 106. 


93. Oman v. Delius, 
570, 162 Tenn. 192. 


35 S.W.(2d) 


ble.—Where the contractee, contract- 
ing with the injured employee’s con- 
tractor, did not exact from the con- 
tractor a certificate of compliance 
with the compensation insurance pro- 
visions, the employee’s right for com- 
pensation against the contractee sur- 
vives against the contractee’s legal 
representative, but not his_ heirs. 
suet v. Woods, (Ind.App.) 183 N.E. 
04, 


98. Butts v. Montague Bros., 
S.E. 215, 204 N.C. 389. 


[a] Award after death irregular, 
not void.—An award of the industrial 
commission made in ignorance of the 
employee’s death is not void, but is 
at most irregular, since the proceed- 
ing did not abate by reason of the 
employee’s death prior to the award. 
Butts v. Montague Bros., 168 S.E. 215, 
204 N.C. 389. 


99. See supra § 756. 


1. Dille v. Plainview Coal Co., 
(Iowa) 250 N.W. 607; Georgia Cas- 
ualty Co. v. Ward, (Tex.Civ.App.), 259 
S.W. 1103. But see Terry v. General 
Electric .Co., 133. N.E. 373, 232 N.Y, 
120 (where a claim for compensation 
was allowed and paid, and the pro- 
ceeding closed, claimant having re- 
turned to his work, in which he con- 
tinued for some weeks until he quit 
and went to work for another employ- 
er at reduced wages for some months, 
and then returned to his home and 
died from tuberculosis accelerated by 
the injury, the action of the state in- 
dustrial commission in reopening the 
proceeding on its own motion, and 


*By HARRY ROSEN (§§ 759-813). 
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[a] Death pending appeal.—Where 
an award has been made under the 
Workmen’s Compensation Law and 
proceedings commenced in the su- 
preme court to reverse it, and pending 
the action claimant dies, if there is 
any amount then due the supreme 
court will retain jurisdiction and per- 
mit the cause to be revived and pass 
on the errors complained of to re- 
verse the award. Western Indemnity 
Co. v. State Industrial Commission, 
219 PB. 147, 96 Okl.100, 29 AVL R. 1419: 


{b] Pleadings.—In such case, the 
pleadings should name the dependents 
and contain facts sufficient to bring 
such applicant or applicants for re- 
vivor within the terms of the statute, 
and the final judgment rendered at 
the conclusion of the trial should be 
within the facts pleaded and the law 
applicable thereto. Palmer v. Saun- 
ders County, (Neb.) 221 N.W. 99. 


3. Rounds v. State Industrial Com- 
mission, 11 P.(2d) 479, 157 Okl. 145 
[expl Western In emnity Co. v. State 
Industrial Commission, 219 P. 147, 96 
Okl. 100, 29 A.L.R. 1419, and Lahoma 
Oil Co. v. State Industrial Commis- 
en 175 P. 836,:71. Ok]. 160, 15 A.L.R. 


[a] Thus, where a settlement was 
approved by the industrial commis- 
sion, and claimant subsequently filed 
an application to reopen the case but 
died before a hearing, the proceed- 
ing cannot be reviewed in the name 
of decedent’s personal representative. 
Rounds v. State Industrial Commis- 
sion, 11 P.(2d) 479, 157 Okl. 145. 
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or by his dependents on giving bond.* The failure 
to name a successor to the alien property custodian, 
who filed the original application for compensation 
within a year after he ceased to be custodian, does 
not abate the cause of action in favor of an em- 
ployee’s dependents. The institution ‘of another 
suit for compensation in the state where the con- 
tract of employment was entered into does not re- 
quire the dismissal of a prior suit under the law of 
the state where the work was to be done and where 
the accident occurred.® 


[§ 760] 9. Effect of Employer’s Assignment for 
Benefit of Creditors.’ The employer’s ‘assignment 
for the benefit of creditors does not deprive the com- 
mission of its jurisdiction of pending proceedings 
for compensation.® 


[§ 761] 10. Consolidation of Proceedings. While 
the cause of action of an employee for compensation 
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and that of his dependents for death benefits are 
separate and distinet,? an order consolidating a de- 
pendent’s action with that of decedent theretofore 
commenced is unnecessary.!° 


[§ 762] B. Notice—1l. Necessity for Giving.** 
The statutes usually make provision for the giving 
of notice of the injury to the employer or the in- 
surance carrier!” within a designated time.1* This 
requirement for the giving of a formal notice is not 
to be treated as a mere formality’* or technicality,’® 
to be dispensed with as a»matter of course when- 
ever there has been a failure to serve such notice.*® 
Compliance with this requirement for the giving of 
notice has been said to be mandatory1’ and essen- 
tial to the right of the employee t6 compensationt® 
although not necessarily to his right to maintain 
a proceeding therefor,!® the failure*to give the same 


4. Palmer v. Saunders County, 221 
N.W. 99, 117 Neb. 484. 


5. Martz v. Grasselli Chemical Co., 
162 N.E. 737, 87 Ind.App. 400. 


6. American Mut, Liability Ins. Co. 
v. McCaffrey, 37 F.(2d) 870 [aff 32 F. 
(2a) 791 (cert den 50 S.Ct. 354, 281 
U:S. 751, 74 L.Ed. 1162) ]. 


[a] Thus plaintiff’s institution of 
another action for compensation in 
Tennessee does not require the re- 
versal of a judgment for compensa- 
tion under the Texas law. American 
Mut. Liability Ins. Co. v. McCaffrey, 
37 F.(2d) 870, 874 [aff 32 F.(2d) 791 
(cert den 50 S.Ct. 354, 281 U.S. 751, 
74 L.Ed. 1162)] (the court saying: 
“We, of course, cannot say what may 
be the outcome of the case in Tennes- 
see, but in view of plaintiff's pleading 
and election to proceed under the Tex- 
as law, the courts of Tennessee will 
no doubt afford defendant such pro- 
tection against a double payment as 
law, equity, and justice may require’). 


Conflict of laws see supra §§ 45-47. 


7. Assignments for benefit of cred- 
itors generally see Assignments for 
Benefit of Creditors 5 C.J. p 1023. 


8. De Beque Producers’ Ass’n v. 
Industrial Commission of Colorado, 
262 P. 1019, 83 Colo. 158. 


“Tt is contended that this deprived 
the commission of jurisdiction. One 
reason given for this contention is 
that claims against an assignee can 
be enforced only by leave of court, 
and that the court has power over all 
claims to be paid out of the assignee’s 
assets. It does not follow, however, 
that a suit or any legal proceeding 
may not be pursued against the as- 
signor. His liabilities are not chang- 
ed by the assignment, though his abil- 
ity to meet them may be.” De Beque 
Producers’ Ass’n v. Industrial Com- 
mission of Colorado, 262 P. 1019, 1020, 
83 Colo. 158. i 

Effect of assignment for benefit of 
creditors on. actions generally.see As- 
signments for. Benefit of Creditors §§ 
275-281. 

9. See supra § 715. 

10. Western Indemnity Co.: v. In- 


dustrial Accident Commission of State 
of. California, 169 P. 663, 176 Cal. 776: 


11. ‘Effect of failure to give notice 
to employer on employer’s cause of 
action against third person see infra 
§ 1596. 


Notice to employer of need for med- 


ical or surgical attention see supra § 
506 


12. See statutory provisions. 


“It was intended that the required 
written notice should be given in or- 
der that the employer might have op- 
portunity to investigate while an in- 
vestigation would be of advantage, to 
the end that he might learn where, 
how, and why the employee was in- 
jured, whether the injury arose out 
of and in the course of the employ- 
ment, whether it was. willfully 
brought about by him or was solely 
due to his intoxication, and what if 
any treatment could be furnished to 
avoid or lessen the disability.” Finch 
v. Buffalo Envelope Co., 217 N.Y.S. 
744, 746, 218 App.Div. 31. 


[a] Liberal construction. — Com- 
pensation statute respecting notice of 
injury must be liberally construed and 
reasonably administered. Texas Hm- 
ployers’ Ins. Ass’n v. Bradshaw, (Tex. 
Civ.App.) 27 S.W.(2d) 314. 


[b] Aim of notice is to advise the 
employer that a certain employee, by 
name, received a specified injury in 
the course of his employment on or 
about a specified time, at or near a 
certain place. Ex parte Stith Coal Co., 
104 So. 756, 213 Ala. 399. 


[c] In Quebec it has been held that 
the charter of the city of Montreal, 
which relates to the notice to be giv- 
en to it in the case of actions for 
damages, has as its object actions 
based on liability for offenses Or quasi 
offenses, and does not apply to ac- 
tions brought under the workmen’s 
compensation act, which is based on a 
legal and contractual obligation. 
Robin v. Montreal, 54 Que.Super. 2. 


13. Time for notice see infra § 767. 


14. Combes v. Geibel, 123 N.E. 452, 
226 N.Y. 291; Hynes v. Pullman Co., 
119 N.E. 706, 223 N.Y. 342, Ann.Cas. 
1918C 1040; Matter of Bloomfield, 119 
N.E. 705, 223 N.Y. 265; Bloomfield v. 
November, 114 N.E. 805, 219 N.Y. 374; 
Bixby v. Cotswood Comfortable Co., 
186 N.Y.S. 762, 195 App.Div. 659; Pro- 
kopiak v. Buffalo Gas Co., 162 N.Y.S. 
288, 176 App.Div. 128; Sicardi v. Sar- 


noff Hat Co., 162 N.Y.S. 337, 176 App. 
Div. 13. 

15. In re Murphy, 115 N.E. 40, 226 
Mass. 60. 


16. Combes v. Geibel, 123 N:E. 452, 
226 N.Y. 291; Hynes v. Pullman Co., 
119 N.E. 706, 223 N.Y. 342, Ann.Cas. 
1918C, 1040; Matter of Bloomfield, 
119 N.E. 705, 223 N.Y. 265; Bloomfield 


ke November, 114 N.E. 805, 219 N.: 


17. Ex parte Stith Coal Co., 104 So. 
756, 213 Ala. 399; Maki v. Anaconda 
Copper Mining’ Con28%" Pieri 237 
Mont. 314; Federal Surety Co. v. 
Jetton, (Tex.Civ.App.) 29 S.W.(2d) 
534 [mod on other grounds (Commn. 
App.) 44 S.W.(2d) 923]. But see Fork 
Coal Co. v. Washington, 57 S.W.(2d) 
994, 247 Ky. 848 (requirement that 
notice shall be given in writing is di- 
rectory and not mandatory). 


18. Me.—Graney’s Case, 118 A. 369, 
121 Me. 500. 


Mass.—In re Murphy, 115 N.E. 40, 
226 Mass. 60. . 


N.Y.—Bixby v. Cotswood Comforta- 
ae Co., 186 N.Y.S. 762, 195 App.Div. 


R.I.—Caspar v. East Providence Ar- 
tesian Well Co., 139 A. 470, 49 R.I. 8. 


Tenn.—R. W. Hartwell Motor Co. v. 
pagename 26 S.W.(2d) 153, 160 Tenn. 


Tex.—Federal Surety Co. v. Jetton, 
(Civ.App.) 29 S.W.(2d) 534 [mod on 
other grounds (Commn.App.) 44 S.W. 
(2d) 923]. 


[a]. Compliance with conditions 
precedent necessary.—While under the 
workmen’s compensation act knowl- 
edge may be tantamount to notice of 
an injury, or it may be excused by ac- 
cident, mistake, or unforeseen cause, 
compliance with these conditions pre- 
cedent or the equivalent of compliance 
is necessary. Graney’s Case, 118 A. 
369, 121 Me. 500. 


[b]. Condition precedent.—Notice 
of injury is a condition precedent to 
recovery unless the ‘employer has 
knowledge or the employee has a val- 
id excuse for failure to give notice. 
Caspar y. East Providence Artesian 
Well Co., 139 A. 470, 49 R.I. 8 (Gen. 
L. [1923] §§ 1228-1231). 


19. R. W. Hartwell Motor Co. v. 
Hickerson, 26 S.W.(2d) 153, 158, 160 
Tenn. 513. 


“The requirement as to notice is 
placed upon the right to receive com- 
pensation, and not upon the right to 
bring suit. There is nothing in the 
act which forbids an employee from 
suing the next day after. he is injur- 
ed and subsequently giving notice. 
But, before a recovery is had, he must 
prove notice or give a satisfactory ex- 
cuse for failing to give.it.’” R. W. 
Hartwell Motor Co. v. Hickerson, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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being a bar to a recovery of compensation?® unless 
excused.?! Timely notice must be given to, or knowl- 
edge must be obtained by, an employer of the injury 
regardless of the employee’s knowledge of the causal 
connection between the accident and the disability.” 
Except where objection to the failure to give the re- 
quired notice must be timely raised for it to consti- 
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jurisdictional.? ae 


tute a defense,?* in which case the giving of the stat- 


20. Ala.—Ex parte Stith Coal Co., 
104 So. 756, 213 Ala. 399; Ex parte 
Big Four Coal Mining Co., 104 So. 764, 
213 Ala. 305; Tennessee Coal, Iron & 
uOO. wwe Pope, 107 So. 735, 21 Ala. App. 
Te [cert den 107 So, 736, 214 Ala. 


Cal.—Dominguez v. Pendoia, 188 P. 
1025, 46 Cal.App. 220. 


Idaho.—Bodah: v. Coeur d’Alene Mill 
Co., 258 P. 1079, 44 Idaho 680. 


La.—Hinton y. Louisiana Central 
Lumber Co., (App.) 148 So. 478. 


Me.—Crawford’s Case, 143 A. 464, 
127 Me. 374; Bartlett’s Case, 134 A. 
163, 125 Me. 374; Spiller’s Case, 120 A. 
626, 122 Me. 493: Graney’s Case, 118 
A. 369, 121 Me. 500. 


Mass.—Kanga’s Case, 184 N.E. 380; 
In re Murphy, 115 N.E. 40, (226 Mass. 
60. 


Mo.—Buttingle v. Ely & Walker Dry 
Goods Co., (App.) 42 S.W.(2d) 982. 


Mont.—Maki v. Anaconda Copper 
Mining Co., 287 P. 170, 87 Mont. 314. 


N.Y.—Hynes v. Pullman Co., 119 N. 
E. 706, 223 N.Y. 342, Ann.Cas.1918C 
1040; Finch v. Buffalo Envelope Co., 
217 N.Y.S. 744, 218 App.Div. 31 [aff 
155 N.E. 895, 244 N.Y. 557]; Smith v. 


H. J. Sackett Co., 213 N.Y.S. 325, 215, 


App.Div. 851; Burgi v. Jacob Hoffman 
Brewing Co., 193 N.Y.S. 344, 200 App. 
Div. 246; Conley v. Upson Co., 189 N. 
Y.S. 473, 197 App.Div. 815; Wright v. 
Brooklyn Union Gas Co., 180 N.Y.S. 
715, 190 App.Div. 824. 


a 

Ok1.—Wirt Franklin Petroleum 
Corp. v. Wilson, 23 P.(2d) 644, 164 
Okl. 129; Hinderliter Tool Co. v. Sny- 
der, 20 P.(2d) 558, 163 -Okl..50; Trigg 
Drilling Co. v. Thomas, 15 P.(2d) 985, 
160 Ok]. 85; Lee Drilling Co. v. Ralph, 
9 P.(2d) 954, 156 Okl. 140; Oklahoma 
Ry. Co. v. Banks, 8 P.(2d) 17, 155 Okl. 
152; McMann Oil & Gas Co. v. Garrett, 
7 P.(2d) 686, 155 Okl. 76; Pioneer Gas 
Utilities Co. v. Howard, 7 P.(2d) 435, 
154 Okl. 239; Velie Mines Corp. v. 
Rogers, 1 P.(2d) 353, 150° Okl: 185; 
Oklahoma Natural Gas Corp. v. Baker, 
298 P. 875, 148 Okl. 277; Ford Motor 
Co. v. Hunt, 293 P. 1038, 146 Okl. 105, 
78 A.L.R. 1227; Fidelity Union Cas- 
ualty Co. v. State Industrial Commis- 
sion, 265 P. 131, 130 Okl. 65; Cameron 
Coal Co. v. Collopy, 228 P. 1100, 102 
Okl. 207. 


Porto Rico.—Guerra v. Workmen’s 
Relief Commn., 29 Porto Rico 473. 


R.I.—Donahue v. R. A. Sherman’s 
Sons Co., 98 A. 109, 39 R.I. 3738, L.R.A. 
1917A, 76. 

S$.D.—Jonke v. Northern 
Power Co., 245 N.W. 471. 

Tenn.—Beech v. Keicher, 289 S.W. 


519, 154 Tenn. 329; Patten Hotel Co. 
v. Milner, 238 S.W. 75, 145 Tenn. 632. 


Tex.—Millers’ Indemnity Under- 
writers v. Hughes, (Civ.App.) 256 S. 
W. 334. 

Eng.—Aldred_ v. 
[1927] W.C.&I. 224. 


Man.—Canadian Northern R. Co. v. 
Wilson, 29 Man. 193; Lewis v. Rail- 
road Co., 24 Man. 807. 


[a] Death benefits.—No recovery 
can be had under the workmen’s com- 
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States 


Roscoe & Sons, 


pensation law for the death of an em- 
ployee, where the giving of notice of 
death, as required, is not shown. Ex 
parte Big Four Coal Mining Co., 104 
So. 764, 213 Ala. 305 (where written 
notice of the death of the employee, 
required by Workmen’s Compensa- 
tion Law §§ 19, 20, was not given, 
award must be reversed). 


[b] AbSence of prejudice not ap- 
pearing.—Recovery cannot be had for 
injury of which the employee failed 
to give notice unless the employer’s 
knowledge or pes of prejudice is es- 
tablished. Bodah v. Cceur d’Alene 
Mill Co., 258 P. 1079, 44 Idaho 680. 


[ce] “Injury” defined.—The word 
‘injury,’ aS used in Workmen’s Com- 
pensation Act § 17 (Acts [1919] c 238) 
providing that “no proceeding for 
compensation for an injury shall be 
maintained” in the absence of timely 
notice, means disabling or compensa- 
ble injury. Bartlett’s Case, 134 A. 163, 
125 Me. 374. 


Absence of prejudice as excusing 
failure to give notice see infra § 773. 


21. Excuses for failure to give no- 
tice see infra §§ 768-777. 


22. Mueller v. U. S. Gypsum Co., 
212 N.W. 577, 578, 203 Iowa 1229, 


“Nowhere in the Workmen’s Com- 
pensation Law can be found any pro- 
vision which confers upon the injured 
workman any latitude as to knowledge 
of whether he was injured or not. He 
can tell, perhaps, better than any one 
else, whether he sustained an injury 
at a particular time and through some 
particular event, and with that knowl- 
edge he then has the duty of im- 
parting it to his employer within a 
given time.” Mueller vy. U. S. Gypsum 
Co., supra. 


“By such a ruling an injured work- 
man could withhold all knowledge of 
the event wherein he received his in- 
jury until he had made up his mind 
that any disability which might ap- 
pear at any time thereafter was the 
result of such injury and then, with- 
in 90 days after he was satisfied in 
his own mind, give notice to the em- 
ployer and claim compensation there- 
for. The law gives no support to such 
a theory.” Mueller v. U. S. Gypsum 
Co., supra. 


23. See infra § 767. z 


Failure to object as waiver of de- 
fense see infra § 778. 


24 Rucks-Brandt Const. Co. v. 
Price, (Okl.) 23 P.(2d) 690. But see 
Dover Oil Co. v. Bellmyer, 20 P.(2d) 
556, 163 Okl. 51 (until failure to give 
notice is excused commission is with- 
out jurisdiction). 


25. Cal.—Dominguez_ v. 
188 P. 1025, 46 Cal.App. 220. 


Ill.— Ridge Coal Co. v. Industrial 
Commission, 131 N.E. 637, 298 Ill. 
532; Ohio Oil Co. v. Industrial Com- 
mission, 127 N.E. 7438, 293 Ill. 461. 


N.Y.—Hynes v. Pullman Co., 119 N. 
Pett ao 223 N.Y. 342, Ann.Cas.1918C 


Tex.—Texas Employers’ Ins. Ass’n 
v. Schoeppel, (Civ.App.) 10 S.W.(2d) 
405; Employers’ Indemnity Corpora- 
tion v. Felter, (Civ.App.) 264 S.W. 137 


Pendoia, 


[71.6.5] . 987, 


utory notice is considered as not being jurisdiction- 
al,?* the requirement. of notice has been held to be 


Under some of the statutes, how- 


ever, before a failure to give the required notice will 
be permitted to operate as a bar it must appear 
that the employer was prejudiced by reason of the 
failure,?® or it must appear that the employer was. 


[rev on other grounds (Commn.App.) 
277 S.W. 376]; Consolidated Under- 
by ede v. Seale, (Civ.App.) 237 S.W. 


[a] Commission can make no 
award.—(1) Under Workmen’s Com- 
pensation Act § 18, the commission 
can make no award in the absence of 
notice of disability, unless notice 
could not have been given or the em- 
ployer has not been prejudiced by the 
failure to give it. Hynes v. Pullman 
Co., 119 _N.E. 706, 223 N.¥. 342, Ann? 
Cas. 1918C, 1040. (2) Failure to give 
the requisite notice may deprive the 
commission of jurisdiction. Domin- 
guez v. Pendoia, 188 P. 1025, 46 Cal. 
App. 220. (3) Under Workmen’s Com- 
pensation Act § 24, providing that no 
proceedings shall be maintained un- 
der that act unless notice of the ac- 
cident is given the employer within 
thirty days, notice is essential to the 
jurisdiction of the industrial commis- 
sion. Ridge Coal Co. v. Industrial 
Commission, 131 N.E. 637, 298 Ill. 532. 
(4) The commission has no jurisdic- 
tion to make an award until failure 
re give such notice has been excused 

by it. Dover Oil Co. v. Bellmyer, 20 
P.(2d) 556, 163 Okl. 51. 


[b] Notice necessary for mainte- 
nance of pYroceedings.—‘‘This statu- 
tory notice must be given before any 
proceeding for compensation can be 
maintained except [that] in meritori- 
ous cases for good cause it may be 
waived.” Consolidated Underwriters 
Deseek. (Tex.Civ.App.) 237 S.W. 642, 


Necessity Ae pleading and proving 
see infra § 82 


26. Conn. eb ce v. O. K. Baking 
Co., 96 A. 968, 90 Conn. 217. 


Ind.—State v. Gageby, (App.) 184 
N.E. 190; In re Troutman, 133 N.E. 
150, 77 Ind. App. 110. 


Kan.—Smith v. Solvay Process Co., 
163 P. 645, 100 Kan. 40; Knoll v. Sa- 
lina, 157 P. 1167, 98 Kan. 428; Acker- 
son v. National Zine Co., 153 Pe 530; 
96 Kan. 781; Roberts v. Charles Wolff 
ais Co., 149 P. 413, 95 Kan: 723. 


y.— Hay v. Swiss Oil Co., 60 S. 
wiisay 385, 249 Ky. 165; Northwest 
Coal Co. v. Castle, 260 Sw. 336, 202 
Ky. 505. 


N.Y.—Marinaccio v. Flinn-O’Rourke 
Co., 158 N.Y.S:. 715, 172 App.Div. 378. 


Pa. .— Boylan v. Philadelphia & Read- 
ing Coal & Iron Co., 92 Pa.Super. 562. 


Wis.—A. D. Thomson & Co. v. Jep- 
son, 217 N.W. 327, 194 Wis. .600; 
Frank Martin- Laskin Co. v. Industrial 
Commission, 193 N.W. 70, 180 Wis. 
334; Pellett v. State Industrial Com- 
mission, 156 N.W. 956, 162 Wis. 596, 
Ann.Cas.1917D, 884. 


[a] * Mustrations.—(1) In an ac- 
tion to enforce compensation for an 
injury to an employee, the employer 
cannot be regarded as having been 
prejudiced by the failure of the em- 
ployee to give formal notice of the 
injury within ten days after it oc- 
curred, where the foreman of the em- 
ployer knew of the accident when it 
happened, and sent the employee to 
the employer’s physician, who exam- 
ined and treated him. ‘Ackerson v. 
National Zine Co., 153 P. 530, 96 Kan. 
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misled thereby.”* 


The failure to give the required 
notice may be prejudicial and misleading if it de- 
prives the employer of the opportunity of offering 
timely medical assistance to the employee.** 
where the failure to give the timely notice required 
prevents the employer from determining whether the 


WORKMEN’S COMPENSATION ACTS 


So, 


condition for whish compensation is sought was due 


to the accident or injury, there exists such preju- 
In some jurisdic- 
tions where prejudice does appear, the failure to 
give the notice will operate as a bar to the claim 
commensurate with the prejudice shown.*° 
due notice has already been given by, or in behalf 
of, the injured employee, a new or further notice 


dice as will bar compensation.”® 


781. (2) Loss of rights.;to indem- 
nity from insurer may constitute prej- 
udice. Barker v. Holmes, 6 W.C.C. 
52. 


[b] Want of notice plus prejudice. 
—Under Pub. Acts (1913) c 138 § 21, 
providing that no compensation may 
be awarded in the absence of notice 
within thirty days of the injury, but 
“no want, defect, or inaccuracy of 
such notice and claim shall be a bar 
to the maintenance of proceedings un- 
less the employer shall show that he 
was ignorant of the injury and was 
prejudiced” thereby, the word ‘‘want” 
means absolute lack of notice; so that 
the employee’s right to compensation 
is cut off, not by want of notice, but 
by want of notice and prejudice to 
the employer. Schmidt v. O. K. Bak- 
ing Co., 96 A. 963, 90 Conn. 217. 


{e] Burden of showing absence 
of prejudice (1) is on the workman. 
Hughes v. Coed Talon Colliery Co., 
[1909] 1 K.B. 957, 2 B.W.C.C. 159; 
Tibbs v. Watts, 2 B.W.C.C. 164. (2) 
Evidence held to sustain burden. 
Beadle v. Milton, 5 W.C.C. 55. 


[d] Findings of prejudice sustain- 
ed.— Miller v. Richardson, [1915] 3 
K.B. 76, 8 B.W.C.C. 439; Egerton v. 
Moore, [1912] 2 K.B. 308, 5 B.WC.C. 
284; Plumley v. Ewart, 8 B.W.C.C. 
464; Fox v. Barrow Hematite Steel 
Co., 8 B.W.C.C. 431; Wassell v. Rus- 
sell, 8 B-W.C.C. 230, 112 L.T.Rep.N.S. 
902; Taylor v. Nicholson, 8 B.W.C.C. 
114; Nicholls v. Briton Ferry, 8 B.W. 
C.C. 42; Dalgiesh v. Gartside, 7 B.W. 
C.C. 585; Ungar v. Howell, 7 B.W.C.C. 
36; Snelling v. Norton Hill Colliery 
Co., 6 B.W.C.C, 506, 109 L.T.Rep.N.S. 
81; Murphy v. Shirebrook Colliery, 6 
B.W.C.C. 237; Stronge v. Hazlett, 3 
B.W.C.C. 581; Bramley v. Evans, 3 
B.W.C.C. 34. i 


[e] Findings of prejudice not sus- 
tained.—Stevens v. Insoles, [1912] 1 
K.B. 36, 5 B.W.C.C. 164. 


{[f] Findings of absence of prej- 
udice sustained.—Hayward v. West- 
leigh Colliery Co., [1915] AIC. 40" 8 
B.W.C.C. 278 [rev 7 B.W.C.C. 53]; 
Bruno v. International Coal, etc., Co., 
7 B.W.C.C. 1033; Haward v. Rowsell, 
7 B.W.C.C. 552, 111 L.T.Rep.N.S. 771; 
Ralph v. Mitchell, 6 B.W.C.C. 678; 
Sanderson v. Parkinson, 6 B.W.C.C. 
648; Hewitt v. Stanley, 6 B.W.C.C. 
501, 109 L.T.Rep.N.S. 384; Stinton v. 
Brandon Gas Co., 5 B.W.C.C. 426; Fry 
vy. Cheltenham, 5 B.W.C.C. 162, 105 
L.T.Rep.N.S. 495; Eaton v. Evans, 5 
B.W.C.C. 82; Butt v. Gellyceidrim Col- 
liery Co., 3 B.W.C.C. 44; Burvill v. 
Vickers, [1915] W.N. 360; Barrie v. 
ape Coal Co., (Alta.) 7 B.W.C.C. 
061. 


[g] Findings of absence of preju- 
dice not sustained.—Grime v. Fletch- 
er, [1915] 1 K.B. 734, 8 B.W.C.C. 69; 
Eydmann v. Premier Accumulator 


Where 


Cos. 8 -B.WéiC. C5221 

ley Min. Co., 7 B.W. 
v. Talbot, 7 B.W.C.C. 
Robins, 7 B.W.C.C. 23 
ty Theatre Co., 7 B. 

man'v. Morrison, 
cey v. Mowlem, 7 B.W.C. 
v. Higgs, 7 B.W.C.C. 65, 110 L.T.Rep. 
N.S. 442; Jackson v. Vickers, 5 B.W. 
C.c. 432; Burrell v. Holloway, 4 B.W. 
C.C. 239; Hancock v. British Westing- 
house Electric Co., 3 B.W.C.C. 210. 


Burden of proving prejudice see in- 
fra § 884. 


Want of prejudice as excusing de- 
fault as to notice see infra § 773. 


27. Pellett v. State Industrial Com- 
mission, 156 N.W. 956, 162 Wis. 596, 
Ann.Cas.1917D 884; Milwaukee v. In- 
dustrial Commission, 151 N.W. 247, 
160 Wis. 238. 


[a] Sufficiency of finding.—‘The 
trial court found that relator, through 
the camp clerk, had ‘actual notice’ of 
the injury. The statute provides that 
‘actual knowledge’ of the injury will 
dispense with the necessity of formal 
notice. It is contended by counsel 
that there is a marked difference be- 
tween actual knowledge and actual 
notice; that the latter may spring 
by presumption of law from notice 
of facts sufficient to put a person up- 
on inquiry, and that such is not the 
‘actual knowledge’ the legislature in- 
tended as sufficient to dispense with 
formal notice of the injury. We may 
concur in this contention, but that 
does not require us to go further and 
hold that notice of that character 
was in the mind of the court when 
drafting the findings. The only no- 
tice here shown was notice in fact; 
there are no facts shown by the rec- 
ord to call for the rule of inquiry, and 
the court evidently intended to find 
actual knowledge. The findings 
should be so construed.” State v. 
Pennington County Dist. Ct., 156 N.W. 
2%8, 132 Minn. 251, 254. 


28. Frank Martin-Laskin Co. y, In- 
dustrial Commission, 193: N.W. 70, 180 
Wis. 334. 


[a] Reason for rule.—Since St. 
(1921) § 2394-12, provides that re- 
fusal by the employee to submit to 
an examination by the employer’s 
physician shall suspend his right to 
maintain proceedings for the collec- 
tion of compensation, the fact that 
the failure of an employee to give the 
statutory notice of his injury pre- 
vented the employer from having the 
employee examined by its physicians 
and offering treatment for the in- 
jury is a ground for claiming the em- 
ployer was misled by the failure to 
give notice of the injury, even though 
the employee might have denied the 
employer’s physician the opportunity 
to treat him. . Frank Martin-Laskin 
Co. v. Industrial Commission, 193 N. 


> Huntev. High- 
SC LG sy Elm: 
Hodgson v. 
ord v. Gaie- 


7h 
setae 
Soe 
Ooms 

é 


[§§ 762-763 


by his dependents seeking compensation is unneces- 
sary.2! Timely notice having been given, the dis- 
missal of a complaint for compensation on a tech- 
nical ground, leaving the parties with respect to 
the claim as if no complaint had ever been filed, 
does not require another notice to be given.*? 


[§ 763] 2. By Whom Given. The notice need not 
be given by the employee personally,?* the act 
usually permitting a third person to give the notice 
on behalf of the employee or,his dependents.** 
is sufficient if the giving of the notice is naturally 
prompted by consideration of the injury and the 
relationship between the workman and his em- 


It 


“x 
W. 70, 180 Wis. 334. 


29. Northeast Coal Co. v. Castle, 
260 S.W. 336, 202 Ky. 505. 


[a] Determination of cause of tu- 
berculosis prevented.—Failure of 
compensation claimant to give prompt 
notice of injury was held prejudicial 
under St. §§ 4914, 4915, where the 
failure prevented the employer from 
determining whether a_ tubercular 
condition was due to the alleged in- 
jury. Northeast Coal Co. v. Castle, 
260 S.W. 336, 202 Ky. 505. 


30. Schmidt v. O. K. Baking Co., 
96 A. 963, 90 Conn. 217; State v. Gage- 
by, (Ind.App.) 184 N.E. 190; In re 
Troutman, 133 N.E. 150, 77 Ind.App. 
110; Boylan v. Philadelphia & Read- 
ing Coal & Iron Co., 92 Pa.Super. 562. 


[a] Allowance to employer.—Un- 
der Pub. Acts (1913) c 138 § 21, re- 
quiring notice of injuries to em- 
ployees as a prerequisite to compen- 


‘sation, but providing that want of no- 


tice shall not defeat the claim unless 
prejudice is shown, a showing of prej- 
udice by the employer does not defeat 
the entire claim, but merely entitles 
him to an allowance commensurate 
with the prejudice shown. Schmidt 
Neve K. Baking Co., 96 A. 963, 90 Conn. 


Lack of prejudice as excusing fail- 
ure to give notice see infra § 773. 


31. Ex parte Mt. Carmel Coal Co., 
96 So. 626, 209 Ala. 519; Georgia Cas- 
ualty Co. v. Ward, (Tex.Civ.App.) 
259 S.W. 1103; Moffat v. Crow’s Nest 
Pass Coal Co., 18 B.C. 303, 12 Dom.L. 
R. 643, 7 B.W.C.C. 1040, 25 West.L.R. 
126, 4 West.Wkly. 1249 [aff 12 Dom. 
L.R. 642, 4 West.Wkly. 747]. 


[a] Notice of deathWhere due 
notice of the accident was given, no 
further notice need be given of the 
death which resulted therefrom. Ex 
parte Mt. Carmel Coal Co., 96 So. 626, 
209 Ala. 519. 


32. Ex parte Sloss-Sheffield Steel 
& Iron Co., 93 So. 425, 207 Ala. 531. 


Filing second complaint beyond 
statutory period as barring claim see 
supra § 735. 


33. Davis v. Skelly Oil Co., 10 P. 
(2d) 25, 135 Kan. 249. 


34. Matwiczuk v. American Car, 
etc., Co., 155 N.W. 412, 189 Mich. 449; 
A. Fishman Hat Co. v. Rosen, 142 A, 
559, 6 N.J.Misc. 667 [aff 146 A. 912, 
106 N.J.Law 567]; American Indem- 
nity Co. v. Zyloni, (Tex.Civ.App.) 212 
S.W. 183 [dism f wd]. 


[a] Notice by examining physi- 
cian.—Notice from the examining 
physician to the employer concerning 
the employee’s disability from occu- 
pational disease is sufficient. A. Fish- 
man Hat Co. v. Rosen, 142 A. 559, 6 
N.J.Misc. 667 [aff 146 A. 912, 106 N.J. 
Law 567]. { 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ployer.®® 


[§ 764] 3. To Whom Given. Notice, to be effec- 
tive as complying with the requirements of the stat- 
ute, must be given to the appropriate person speci- 
fied therein.** Timely notice to the agent or repre- 
sentative of the employer is a sufficient notice to the 
employer,*’ as, for example, a notice given to one 
whose duty requires him to report all accidents to 
employees,?8 although an oral notice to such a per- 
son is not sufficient where he fails to report the 
same to his employer and the notice is by statute 
required to be in writing unless excused.*® A notice 
to the employee’s immediate superior has been held 
a sufficient compliance with the requirements of the 
statute.*° Notice to the foreman of an injured em- 
ployee has been held to constitute a notice to the 
employer,*! although the contrary has been held in 
’ a jurisdiction where the act provides for service of 
the notice on the “employer.’’*? In the latter case 
it has been held that in the case of a corporate em- 
ployer notice must be served on a managing officer 
of the corporation to satisfy the requirements of 
the act,*® notice to a bookkeeper being insuffi- 
cient.44 In those jurisdictions where the act re- 
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duty which his fellow servant or fore- 
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quires policies of insurance to contain provisions 
that notice to the employer shall constitute notice to 
the carrier,*® where the statutory notice has been 
given to the employer no further notice need be. 
given to hold the carrier liable for compensation.*® 
Where the act makes one employing a contractor 
liable for injuries to employees of such ‘contractor 
upon the failure of the contractor to insure the lia- 
bility,#* no notice other than that to the contractor 
who is actually the employer is required. Where 
it is the custom for the employees to report acci- 
dental injuries to the employer’s physician, the giv- 
ing of notice by an employee to such physician is 
sufficient.4® A notice addressed to the firm name of 
the employer rather than to the owner thereof is a 
sufficient notice of injury.°° 


[§ 765] 4, Form and Sufficiency®:—a. In General. 
Unless otherwise provided by the act,®* no particu- 
lar manner or form of notice is necessary.°? Any 
sort of actual notice satisfies the requirement in 
such case,°* an informal notice of the accident and 
injury being sufficient.*> It need not have the defi- 
niteness and certainty of detail of a common-law in- 
dictment for crime.®® Any notice given within the 


ings before the industrial accident 


35. Davis v. Skelly Oil Co., 10 P. 
(2d) 25, 135 Kan. 249. 


36. Poe v. Pate, 113 So. 234, 216 
Ala. 264; Herbert v. Lake Shore & 
M.S. Ry. Co., 166 N.W. 923, 200 Mich. 
566; Colon v. American Linoleum Mfg. 
Co., 172 N.Y.S. 475; 184 App.Div. 734. 


{a] Assistant foreman is not a 
person to whom the statutory notice 
might be given. Colon v. American 
Linoleum Mfg. Co., 172 N.Y.S. 475, 
184 App.Div. 734. 


[b] Subordinate of injured em- 
ployee.—Notice by a yard conductor 
to a yard switchman of injury was 
not notice to the company, under the 
workmen’s compensation act. Her- 
bert v. Lake Shore & M. S. Ry. Co., 166 
N.W. 923, 200 Mich. 566. 


37. Cook County v. Industrial 
Commission, 158 N.E. 405, 327 Ill. 79; 
New Stauton Coal Co. v. Industrial 
Commission, 136 N.E. 782, 304 Ill. 
613; Wabash Ry. Co. v. Industrial 
Commission. 121 _ N.E._ 569. 
194; Herbert v. Lake Shore & M. 
Ry. Co., 166 N.W. 923, 200 Mich. 566; 
Texas Employer’s Ins. Ass’n v. Brad- 
shaw, (Tex.Civ.App.) 27 S.W.(2d) 314; 
Texas Employer’s Ins. Ass’n v. Won- 
derley, (Tex.Civ.App.) 16 S.W.(2d) 
386. 


[a] County recorder.—Where the 
county recorder had power to employ 
assistants in his office and to bind the 
county to pay their salaries, he was 
an agent or a vice-principal to the 
extent that a notice of the injury to 
the employee was notice to the coun- 
ty. Cook County v. Industrial Com- 
mission, 158 N.E. 405, 327 Ill. 79. 


38. Clary v. R. S. Proudfit Co., 247 
N.W. 417, 124 Neb. 582. 


39. In re Dorb, 167 N.Y.S. 415, 180 
App.Div. 138. 


[a] Reason for rule.—‘It does not 
help the case of the claimant that it 
was the duty of the agent to report 
accidents to the employer. That was 
a matter between the agent and the 
employer. The agént owed no duty to 
the claimant to report the accident. 
The statute casts on the claimant the 
duty of giving notice and provides 
what kind of notice it shall be, and 
specifically to whom it shall be given, 
and the plain inference therefrom is 
that the claimant cannot rely on a 


2 
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Ss. 


man owes, not to him, but to the em- 
ployer. The claimant cannot excuse 
his own default by alleging the de- 
fault of another to a person other 
than himself.” In re Dorb, 167 N.Y. 
S. 415, 417, 180 App.Div. 138. 


Form and sufficiency of notice see 
infra § 765. 


40. Kingston-Pocahontas Coal Co. 
v. Maynard, 273 S.W. 34, 209 Ky. 431; 
Roney v. Griffith Piano Co., 131 A. 686, 
4 N.J.Misc. 31. 


41. Wabash Ry. Co. v. Industrial 
Commission, 121 N.E. 569, 286 Ill. 194; 
Clary v.,,R.:S. Proudfit; Co:, 247, N.w. 
417, 124 Neb. 582; Texas Employers’ 


Ins. Ass’n v. Bradshaw, (Tex.Civ. 
App.) 27 S.W.(2d) 314; Texas Em- 
ployers’ Ins. Ass’n v. Wonderley 


(Tex.Civ.App.) 16 S.W.(2d) 386. 


42. Frank Martin-Laskin Co. v. 
Industrial Commission, 179 N.W. 740, 
172 Wis. 548. 


43. Indian Creek Coal & Mining 
Co. v. Beach, 127 N.E. 850, 73 Ind.App. 
491; Frank Martin-Laskin Co. v. In- 
dustrial Commission, 179 N.W. 740, 
172 Wis. 548. 


44. Cuccia v. John J. Roberts Con- 
tracting Co., 198 N.Y.S. 613, 204 App. 
Div. 653. 


[a] Corporation’s bookkeeper is 
not an “officer,” within Workmen’s 
Compensation L. § 18, providing that 
notice of the injury may be given to 
any agent or officer of the employer 
corporation on whom legal process 
may be served. Cuccia v. John J. 
Roberts Contracting Co., 198 N.Y.S. 
613, 204 App.Div. 653. 


45. See statutory provisions. 


46. Hauter v. Ceur D’Alene Anti- 
mony Mining Co., 228 P. 259, 39 Idaho 
621; Wheat v. Clark & Hulse, 199 
N.W. 207, 227 Mich. 556; Folts v. 
Robertson, 177 N.Y.S. 34, 188 App.Div. 
859; American Indemnity Co. v. Zy- 
loni, (Tex.Civ.App.) 212 S.W. 183. See 
Lawson v. Wallace & Keeney, 195 N.Y: 
S. 6738, 202 App.Div. 435. 


[a] Insurance carrier not made 
party.—A claim made against an in- 
surance company is not barred under 
either Comp. St. § 6243, or § 6612, be- 
cause the insurance company was not 
made a party to the original proceed- 


board against the employer, since un- 
der Comp. St. §§ 6282 and 6283, every 
policy issued thereunder must contain 
a condition that notice to the insured 
shall be deemed notice to the insur- 
ance company. Hauter v. Cceur 
D’Alene Antimony Mining Co., 228 P. 
259, 39 Idaho 621. 


47. See supra §§ 210-214. 


48. Jacobi v. Industrial Commis- 
sion, 173 N.E. 748, 342 Til. 210. 


[a] Person engaging contractor 
need not be given notice of accident, 
where the uninsured contractor re- 
ceived notice. Jacobi v. Industrial 
Commission, 173 N.E. 748, 342 Ill. 210. 


49. Johnson v. Calcasieu Sulphate 
Paper Co., 130 So. 251, 15 La.App. 55. 


50. Grace v. Vaught, 285 P. 590, 
108 Okl. 87. 


51. Sufficiency of notice as basis 
for change of original award see in- 
fra § 1418. 


52. See statutory provisions. 


53. Shafer v. Parke, Davis & Co., 
159 N.W. 304, 192 Mich. 577; Texas 
Employers’ Ins. Ass’n v. Bradshaw, 
(Tex.Civ.App.) 27 S.W.(2d) 314. 


54. Texas Employers’ Ins. Ass’n v. 
Bradshaw, supra. 


55. Maryland Casualty Co. v. 
Hodge, 49 F.(2d) 127 (Texas act); 
Chicago Rawhide Mfg. Co. v. Indus- 
trial Commission, 126 N.E. 616, 291 
Ill. 616; Texas Indemnity Ins. Co. v. 
Bridges, (Tex.Civ.App.) 52 S.W.(2d) 
1075; Texas Employers’ Ins. Ass’n v. 
Wonderley, (Tex.Civ.App.).16 S.W. 
(2d) 386; Texas Employers’ Ins. 
Ass’n v. Price, (Civ.App.) 300 S.W. 
667 [error dism 300 S.W. 672, 117 Tex. 
173]; Texas Employers’ Ins. Ass’n v. .- 
Tabor, (Tex.Civ.App.) 274 S.W. 309 
[aff (Commn.App) 283 S.W. 779]. 


[a]. Reason for rule.—Substantial 
compliance with statutory provisions 
as to notice is sufficient.—Maryland 
Casualty Co. v. Hodge, 49 F.(2d) 127 
(Texas act). 


Knowledge as excusing formal no- 
tice see infra § 769. 


56. Davis v. Skelly Oil Co., 10 P. 
(2d) 25, 26, 135 Kan. 249. 


“In this instance, the notice which 
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time limited is sufficient if it fairly gives to the em- 
ployer such information as the law intends. 
notice, to be effective, however, must be of a com- 
pensable injury,°* and must contain all the matters 
required by the act.®® A notice, however formal, that 
the employee had a case of diphtheria is not suffi- 
cient®® unless it also contains the details showing 
the time, place, nature, and cause of the injury.®* 
Since the provisions of the statute with regard to 
notice are considered directory rather than manda- 
tory,°? any fact or circumstance which brings to the 
attention of the employer or his representative 
knowledge that the employee has received an in- 
A notice sufficient to ap- 
prise the employer or his representative that the em- 
ployee was injured while at work by reason of which 


jury will be sufficient.°* 


was given identified the workman so 
the fureman understood who he was 
and where he could be found; stated 
the time of injury—the day before; 
stated the place of injury—at the re- 
finery; and stated the following par- 
ticulars: Something in the eye while 
the workman was at work, which had 
incapacitated him. Reading the stat- 
ute just as we find it, and consider- 
ing the purpose to be subserved, the 
notice given the employer was not 
defective in any material respect.” 
Davis v. Skelly Oil Co., supra. 


[a] Distinguished from claim.— 
“The notice is not to be confused with 
claim for compensation, which is sep- 
arately provided for by the statute. 
Whether an injury may prove to be 
compensable may not be presently 
known, and what the statute contem- 
plates is notice of injury, so that the 
employer may have fair opportunity 
to investigate the cause and observe 
the consequences.” Davis v. Skelly 
Oil Co., 10 P.(2da) 25, 26, 1385 Kan. 249. 


57. Sickels v. Packard Motor Car 
Co., 250 N.W. 322, 264 Mich. 601; Sha- 
fer v. Parke, Davis & Co., 159 N.W. 
304, 192 Mich. 577; Doyne v. Stoller- 
man, 131 A. 68, 3 N.J.Misce. 171. 


[a] For example (1) an injured 
employee’s report of an accident with- 
in ten minutes at the employer’s hos- 
pital, where a record was made there- 
of, is sufficient notice to the employer, 
although no formal notice was given 
until almost five years after the acci- 
dent. Sickels v. Packard Motor Car 
Co., 250 N.W. 322, 264 Mich, 601. (2) 
Notice by the employee, given on 
Sunday, two days following the in- 
jury, to a member of the employer’s 
firm, stating that he had an accident 
with glue and brush going into his 
eye, fairly apprised the employer of 
the injury, and satisfies Act April 4, 
1911 (P. L. p 140), § 15, prescribing 
that notice of injury shall be given 
employer within fourteen days. 
Doyne v. Stollerman, 131 A. 68, 3 N.J. 
Mise. 1171. 


58. Poe v. Pate, 113 So. 234, 216 
Ala. 264;. Bushnell v._ Industrial 
Board, 114 N.E. 496, 497, 276 Ill. 262; 
Mueller v. U. S. Gypsum Co., 212 N.W. 
577, 203 Iowa 1229; Bixby v. Cots- 
wood Comfortable Co., 186 N.Y.S. 762, 
195 App.Div. 659. 


“We think it is both the spirit and 
intention of the act that the employer 
shall have notice, either by formal 
notice or knowledge of such facts and 
circumstances of the accident as will 
apprise him that his employee has 
sustained injuries of such a charac- 
ter as to entitle him to compensa- 
tion under the act, and that he may 
reasonably expect that such claim 
will be made.” Bushnell vy. Indus- 
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The 


accuracy.®* 


trial Board, supra. 


[a] Notice of diphtheria of itself 
is not notice of an accidental injury 
arising out of and in the course of 
employment. Bixby v. Cotswood 
Comfortable Co., 186 N.Y.S. 762, 195 
App.Div. 659. 


[b] Statement of cause of injury 
alone insufficient. (1) “The mere 
fact that . [the employee] told 
the foreman, in response to the ques- 
tion as to what caused him to limp, 
that he had wrenched his leg in at- 
tempting to tear up the floor, without 
making any claim for compensation 
for such injury or suffering any in- 
terruption of his work, was not suf- 
ficient notice of the facts and circum- 
stances of the accident to entitle him 
to compensation under the provisions 
of section 24 of that act without the 
giving of any other notice.’’ Bush- 
nell v. Industrial Board, 114 N.E. 496, 
497, 276 Ill. 262. (2) A carpenter en- 
gaged in tearing up a floor in a 
building twisted his leg, but the in- 
jury was slight and did not prevent 
him from continuing at his work for 
some time, although he limped. He 
made no claim on the master on ac- 
count of such injury, although in- 
forming the foreman, who noticed him 
limping, that he had twisted his leg, 
and later told the foreman that he 
had a game leg. It was held, that 
while the Workmen’s Compensation 
Act-of 1913 (&. [1918] p 335) is. lib- 
eral in its provisions as to the char- 
acter of the notice to be given, pro- 
viding that no defect or inaccuracy 
shall bar proceedings, the mere state- 
ment by the carpenter was not formal 
notice of the accident or claim for 
compensation within thirty days 
thereafter, as required by section 24, 
and so no compensation could be al- 


lowed. Bushnell v. Industrial Board, 
supra. 
[c] Granting medical service is 


not notice of compensable injury. 
Mueller v. U. S. Gypsum Co., 212 N.W. 
577, 203 Iowa 1229. 


59. Bixby v. Cotswood Comforta- 
ble Co., 186 N.Y.S. 762, 195 App.Div. 
659; Mechelli v. Crow’s Nest Coal Co., 
7 Dom.L.R. 904, 3. West.Wkly. 63. 


60. Bixby v. Cotswood Comforta- 
pe Co., 186 N.Y.S. 762, 195 App.Div. 


61. Bixby v. Cotswood Comforta- 
ble Co., supra. 


62. Ames Body Corp. v. Vollman, 
2951 S.W. 170, 199 Ky. 358; Wilburn v. 
pees. poe chan eS. 247 S.W. 1109, 198 

y. 29. 


63. Fork Coal Co. v. Washington, 
57 S.W.(2d) 994, 247 Ky. 848; Ames 
Body Corp. v. Vollman, 251 S.W. 170, 


on inquiry is sufficient although inaccurate. 
the notice is required to state the nature and extent 
of the injury sustained, it need not describe the 
same with exact precision,®® nor need the injury be 
described in detail?® and with formality.”? 
sufficient if it states the nature and cause of the in- 
jury in ordinary language.*? 
nature and extent of the injury, a netice which gives 
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the employee was rendered incapable of continuing 
at work is a sufficient notice upon which a claim for 
compensation might be made.°* Accuracy and nice- 
ty of statement in the employee’s notice of injury is 
not required®® and any inaccuracy in the notice will 
not deprive the employee of his right to compensa- 
tion®* unless the employer was harmed by the in- 
A notice sufficient to put the employer 


68 


Where 


It is 
With respect to the 


Ne 


199 Ky. 258; Wilburn v. Auto Ex- 
change, 247 S.W. 1109, 198 Ky. 29. 


64. Valier Coal Co. v. Industrial 
Commission, 150 N.E. 651, 320 Ill. 69. 


[a] For example, notice to the 
manager of a mine given by an em- 
ployee’s son that his father was in- 
jured as a result of an accident while 
at work, and by reason of which he 
was unable to continue at work, is a 
sufficient notice to the employer upon 
which a claim for compensation 
might be made. Valier Coal Co. v. In- 
dustrial Commission, 150 N.E. 651, 
320 Ill. 69. 


65. Mauch v. Bennett & Brown 
Touma er Co., 209 N.W. 586, 235 Mich. 


[a] Reason for rule.—‘‘The im- 
portance of the notice of injury is 
that the employer may have the op- 
portunity for investigation while the 
facts are accessible.” auch v. Ben- 
nett & Brown Lumber Co., 209 N.W. 
586, 587, 235 Mich. 496. 


66. Valier Coal Co. v. Industrial 
Commission, 150 N.E. 651, 320 Ill. 
69; Mauch v. Bennett & Brown Lum- 
ber Co., 209 N.W. 586, 235 Mich. 496. 


67. Valier Coal Co. v. Industrial 
Commission, 150 N.E. 651, 320 Ill. 
69; Mauch v. Bennett & Brown Lum- 
ber Co., 209 N.W. 586, 235 Mich. 496. 


; DAT of proving harm see infra 

68. Mauch v. Bennett & Brown 
Lumber Co., 209 N.W. 586, 235 Mich. 
496 (where the employer was not 
shown to have been harmed by the 
inaccuracy). 


69. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815; Wil- 
liams Bros. v. State Industrial Com- 
mission, 21 P.(2d) 487, 162 Okl. 155; 
Letts Box Mfg. Co. v. Rowan, 21 P. 
(2d) 508, 163 Okl. 140; Combination 
Drilling Co. v. Wiggs, 20 P.(2d) 901, 
163 Okl. 88; Gypsum Oil Co. v. Jack- 
son, 12 P.(2d) 694, 158 Okl. 139; Harl 
W. Baker & Co. v. Maples, 8 P.(2d) 46, 
155 Okl. 105. 


70. Texas Indemnity Ins. Co. v. 
Sects (Tex.Civ.App.) 52 S.W.(2d) 


71. Texas Indemnity Ins. 
Bridges, supra. 


72. Chicago Bridge & Iron Works 
v. Lawson, 22 P. (20); 86, 163 Okl. 224; 
Letts Box Mfg. Co*v. Rowan, 21 P. 
(2d) 508, 1638 Okl. 140; Combination 
Drilling Co. v. Wiggs, 20 P.(2d) 901, 
163 Okl. 88; Williams Bros. v. State 
Industrial Commission, 21 P.(2d) 487, 
162 Okl. 155; Gypsum Oil Co. v. Jack- 
son, 12 P.(2d) 694, 158 Okl. 139; Earl 
W. Baker & Co. v. Maples, 8 P.(2d) 
46, 155 Okl. 105. 


Comey. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 765-766] 


the employer such knowledge as will enable him to 
provide the necessary medical or other attention 
that the nature or extent of the injury demands is 
sufficient.7? Under a statute requiring that the 
notice state the nature of the injury sustained by the 
employee,‘ it is sufficient that the notice bring home 
to the employer that an accident has happened and 
that an injury, however tvifling, has resulted to an 
employee therefrom.7> It must nevertheless de- 
seribe the injury as fairly as possible under the 
facts and circumstances existing at the time the 
notice is given.7® Since the requirement of notice 
necessarily implies knowledge on the part of the 
employee of the injury for which claim is made,‘? 
where an employee reports his injury as he knows it 
without designating its nature because not aware 
thereof, compensation cannot therefore be refused.’ 
While in some jurisdictions it has been said that a 
copy of the verified complaint, filed and served on 
the employer within the period within which notice 
must be given, cannot serve the purpose of the re- 
quired written notice,’® in others it has been held 
that the filing of a suit for compensation consti- 
tutes, or is sufficient as, a notice of injury.8° Notice 
to the employer of a physical injury carries with it 


73. Bates & Rogers Const. Co. v. 
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notice of all things which may be reasonably antici- 
pated to result therefrom.’! Hence the employee is 
not restricted in his recovery to such injuries as are 
specifically set forth in the notice,®? particularly 
where the additional injuries do not develop until 
after the elapse of the statutory period.** In such 
ease, if the notice indicates a compensable injury, 
it is sufficient to justify an award commensurate with 
all the injuries growing out of the accident.*4 Where 
the notice sets forth a specific or scheduled injury, 
the recovery of the employee is not restricted there- 
to where the injury extends in fact to other parts of 
the body.8* Determining the sufficiency of a notice 
is a matter for the discretion of the board.*® 


[§ 766] b. Writing. Where not required by the 
act itself, the notice of injury or accident does not 
have to be in writing.87 Under some of the statutes, 
however, the notice required to be given must be 
in writing.®® The requirement that notice shall be 
given in writing has been said both to be manda- 
tory®® and to be directory.°° Where considered man- 
datory, oral notice will not fulfill the requirements? 
unless it is sufficient to give such knowledge to the 
employer as will excuse a formal written notice,°? 


Compensation for total or partial 


Allen, 210 S.W. 467, 183 Ky. 815. 


[a] Reason for rule.—‘‘We say 
this because it is provided fin the 
act] that the written notice shall not 
be held invalid or insufficient by rea- 
son of any inaccuracy, unless it be 
shown that the employer was in fact 
misled to his injury thereby.” Bates 
& Rogers Const. Co. v. Allen, 210 S.W. 
467, 472, 183 Ky. 815. 


74. See statutory provisions. 
75. Frank Martin-Laskin Co. v. In- 
ustrial Commission of Wisconsin, 


179 N.W. 740, 172 Wis. 548. 


76. Frank Martin-Laskin Co. v. 
Industrial Commission of Wisconsin, 
supra. 


77. Page v. State Ins. Fund, (Ida- 
ho) 22 P.(2d) 681. 


78. Page v. State Ins. Fund, supra. 


[a] Reason for rule.—‘‘The em- 
ployer was possessed of the same 
knowledge as the respondent [em- 
ployee] and was in a position to make 
a diagnosis as well as respondent 
was.” Page v. State Ins. Fund, (Ida- 
ho) 22 P.(2d) 681, 683. 


[b] Hernia not designated.— 
Where the employer possessed the 
same knowledge as the employee, the 
mere fact that the employee did not 
report his injury as a hernia when in 
fact it was such did not justify re- 
fusing compensation. Page v. State 
Ins. Fund, (Idaho) 22 P.(2d) 681. 


79. Alabama Marble Co. v. Jones, 
116 So. 147, 217 Ala. 300. 


[a] Reason for rule.—‘‘By the 
terms of the statute the complaint 
must aver knowledge or notice, and 
must be verified as a fact. This does 
not mean the giving of a future no- 
tice by service of a copy of the ver- 
ified complaint. One aim of the no- 
tice is to give opportunity to investi- 
gate and adjust the claim without 
suit, and look to a court proceeding 
in case of controversy.” Alabama 
Marble Co. v. Jones, 116 So. 147, 217 
Ala. 300. 


80. Texas Employers’ Ins. Ass’n v. 


Wonderley, (Tex.Civ.App.) 16 S.W. 
(2d) 386; Roland v. Employers’ Cas- 
ualty Co., (Tex.Civ.App.) 290 S.W. 


z 


dee [aff (Commn.App.) 1 S.W.(2d) 


81. Page v. State Ins. Fund, (Ida- 
ho) 22 P.(2d) 681; Dawkins Lumber 
Co. v. Hale, 299°S.W. 991, 221 Ky. 755; 
Bates & Rogers Const. Co. v. Allen, 
210 S.W. 467, 183 Ky. 815. 


82. Texas Indemnity Ins. Co. v. 


Bridges, (Tex.Civ.App.) 52 S.W.(2d) 
1075. 
83. Maryland Casualty Co. v 


Haley, (Tex.Civ.App.) 29 S.W.(2d) 


[a] Notice of additional injuries 
unnecessary.—A claim for injuries to 
the employee’s nervous system, vi- 
sion, and hearing, developing over 
thirty days after the original injury 
to his hand, is within the court’s ju- 
risdiction although no notice of the 
new injuries was given within the 
thirty days. Maryland Casualty Co. 
Wen Daleyi (Tex.Civ.App.) 29 S.W.(2d) 


84. Joliet Motor Co. v. Industrial 
Board, 117 N.E. 423, 280 Ill. 148; Tex- 
as Indemnity Ins. Co. v. Bridges, 
(Tex.Civ.App.) 52 S.W.(2d) 1075; 
AMtna Life Ins. Co. v. Bulgier, (Tex. 
Civ.App.) 19 S.W.(2d) 821. 


[a] Thus (1) a notice to the em- 
ployer that the employee sustained an 
injury to his foot is sufficient ‘‘notice 
of injury” to invoke the jurisdiction 
of the board to award compensation 
for injuries to his back. Texas In- 
demnity Ins. Co. v. Bridges, (Tex.Civ. 
App.) 52 S.W.(2d) 1075. (2) Where 
an injury to an eye, which did not 
appear serious at first, was known to 
a foreman, and the manager of the 
employer offered two hundred dollars 
in settlement, the notice was _ suffi- 
cient for a complete loss of sight fif- 
teen months later. Joliet Motor Co. 
veotn eeu Board, 117 N.B. 423, 280 


85. Adtna Life Ins. Co. v. Bulgier, 
(Tex.Civ.App.) 19 S.W.(2d) 821. 


[a] Thus an employee notifying 
his employer and the accident board 
of an arm injury was not limited to 
a claim therefor, where the ultimate 
result of the accident extended to oth- 
er parts of his body. A®tna Life Ins. 
Co. v. Bulgier, (Tex.Civ.App.) 19 S.W. 
(2d) 821. 


disability for scheduled injury see 
supra § 551. 


86. Texas Employers’ Ins. Assoc. 
v. Bradshaw, (Tex.Civ.App.) 27 S.W. 
(2a) 314. 


87. Heed v. Industrial Commis- 
sion, 122 N.E. 801, 287 Ill. 505; Davis 
v. Skelly Oil Co., 10 P.(2d) 25, 1385 
Kan. 249; Texas Employers’ Ins. 
Ass’n v. Wonderley, (Tex.Civ.App.) 16 
S.W.(2d) 386. 


[a]. Verbal notice to the employer 
and insurance carrier of the em- 
ployee’s injury is sufficient. Texas 
Employers’ Ins. Ass’n v. Wonderley, 
(Tex.Civ.App.) 16 S.W.(2d) 386. 


88. See statutory provisions. 


[a] Aim of the requirement that 
notice must be written is to obtain 
certainty in the notice. Ex parte 
Satth Coal Co., 104 So. 756, 213 Ala. 


[b] Under English statute (1) 
written notice is necessary. Brady v. 
Canadian Pac. R. Co., 6 B.W.C.C. 680. 
(2). Oral notice to a foreman is not 
sufficient. Plumley v. Ewart, 8 B. 
W.C.C, 464; Pimm v. Talbot, 7 B.W. 
C.C. 565; Ralph v. Mitchell, 6 B.W.C. 
C 678. (8) Verbal notice to a store- 
keeper is not sufficient. Jackson v. 
Vickers, 5 B.W.C.C. 432. (4) Verbal 
notice to an overman, which is by 
him entered in a book of the employ- 
er kept for that purpose, is sufficient. 
Stevens v. Insoles, [1912] 1 K.B. 36, 5 
BSWeG:Cw164. 


_ 89. Maki v. Anaconda Copper Min- 
ing Co., 287 P. 170, 87 Mont. 314 [expl 
Roundup Coal Mining Co. v. Indus- 
trial Accident Board, 23 P.(2d) 153, 
94 Mont. 386, as not meaning that 
service of written notice is an abso- 
lute condition precedent to recovery 
of compensation]. 


_ 90. Clover Fork Coal Co. v. Wash- 
ington, 57 S.W.(2d) 994, 247 Ky. 848; 
Ames Body Corporation v. Vollman, 
251 S.W. 170, 199 Ky. 358. 


91. In re Murphy, 115 N.E. 40, 41, 
226 Mass. 60. 


“The oral notice does not take the 
place of the written notice.’ In re 
Murphy, supra. 


$2. In re Murphy, supra. 
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a failure to give notice in writing in such case bar- 
ring compensation®® unless such failure has been 
Where considered directory, however,°° 
and sometimes because of provisions in the act,°°® 
the necessity for written notice is done away with 
where actual notice has been given to the employer 
or his representative in person®? and no prejudice 
has resulted from the failure to give a written no- 
The filing ofa claim with the board, and 
giving to the employer notice thereof within the time 
when written notice of the accident should have been 


excused.?# 


tice.°§ 


Knowledge and oral notice as not 
necessarily equivalent see supra § 
765. 


93. Maki v. Anaconda Copper Min- 
ing Co., 287 P. 170, 87 Mont. 314; Le- 
vine v. General Electric Co., 212 N. 
Y.S. 88, 215 App.Div. 736; In re Dorb, 
167 N.Y.S. 415, 180 App.Div. 138. 


94. See infra § 768. 


95. See supra text and note 90. 

96. See statutory provisions. 

97. Ga.—Ocean Accident & Guar- 
antee Corporation v. Martin, 134 S.E. 


174, 35 Ga.App. 504. 


lll.—Frederick <A. Stresenreuter, 
Inc. v. Industrial Commission, 152 N. 
BE. 548, 322 Ill. 187. 


Ind.—Garton v. Kleinknight, 128 N. 
E. 770, 74 Ind.App. 267. 


Ky.—Ames Body Corp. v. Vollman, 
251 S.W. 170, 199 Ky. 358. 


Me.—Marchavich’s Case, 124 A. 209, 
123 Me. 495; Lachance’s Case, 118 A. 
370, 121 Me. 506; Simmons’ Case, 103 
A. 68, 117 Me. 175. 


Mich.—Wheat v. Clark & Hulse, 199 
N.W. 207, 227 Mich: 556; Burke v. 
Michigan Stamping Co., 194 N.W. 408, 
223 Mich. 408. 


[a] For example (1) the require- 
ment of St. § 4914, for a notice of in- 
jury to an employee as a prerequisite 
to proceedings for compensation, is 
directory only in so far as it requires 
the notice to be in writing, and a ver- 
bal notice which brings to the knowl- 
edge of the employer that the em- 
ployee had received an injury, togeth- 
er with its general nature and the 
date of its happening, is sufficient. 
Ames Body Corporation vy. Vollman, 
251 S.W. 170, 199 Ky. 358. (2) Where 
the department of labor and industry 
had made a conclusive finding that 
notice of the injury was given by the 
employee to the employer’s employ- 
ment manager, who was charged with 
the duty of administering first aid 
to injured employees, the notice given 
to, and knowledge acquired by, the 
manager were sufficient to charge the 
employer under Workmen’s Compen- 
sation Act pt 2 § 18, providing that 
want of written notice provided for 
in §§ 16 and 17 should not bar pro- 
ceedings if it be shown the employer 
had notice or knowledge of the injury. 
Burke v. Michigan Stamping Co., 194 
N.W. 408, 223 Mich. 495. (3) Em- 
ployee’s oral notice to his employer, 
within thirty days after injury, un- 
derstood, assented to, and unequiv- 
ocally recognized by the latter’s word 
and act, was sufficient, within the 
workmen’s compensation act (2 Comp. 
L. [1915] § 5445 et seq), requiring that 
notice be given and claim made, but 
not in terms requiring notice to insur- 
ance company in writing. Wheat v. 
Clark & Hulse, 199 N.W. 207, 227 
Mich. 556. 


[b] Notice to employee’s immedi- 
ate superior is sufficient to do away 
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with the requirement of written no- 
tice. Ocean Accident & Guarantee 
Corporation v. Martin, 134 S.E. 174, 35 
Ga.App. 504. 


[ce] Presence at accident.—Where 
the employer or his representative 
was present and had personal knowl- 
edge of the circumstances of the em- 
ployee’s death, notice of the accident 
need not be in writing. Frederick A. 
Stresenreuter, Inc. v. Industrial Com- 
mission, 152 N.E. 548, 322 Ill. 187. 


{d] Foreman.—(1) A room fore- 
man is an agent through whom the 
employer may be,charged with knowl- 
edge of the injury, where claimant 
fails to give the’ written notice re- 
quired by Workmen’s Compensation 
Act § 17. Marchavich’s Case, 124 A. 
209, 123 Me. 495. (2) A foreman, in 
full charge of the employees in a 
room, is an “agent,” within Rev. St. 
ce 50 § 30, whose knowledge of an ac- 
cident makes written notice by_ the 
servant unnecessary. Simmons’ Case, 
103 A. 68, 117 Me. 175. 


Actual notice or Enowledge as ex- 
onal formal notice see infra §§ 769— 


98. Cook County v. Industrial 
Commission, 158 N.E. 405, 327 Ill. 79; 
Garton v. Kleinknight, 128 N.E. 770, 
74 Ind.App. 267; Butt v. Gellyceidrim 
Colliery Co., 3 B.W.C.C. 44; McClel- 
land v. Todd, 2 B.W.C.C. 472. 


[a] For example, under Work- 
men’s Compensation Act §§ 22, 23, re- 
quiring written notice of the injury, 
but providing that defects shall not 
bar compensation unless the employ- 
er was prejudiced, where employers 
had actual knowledge of an injury to 
an employee’s eye and incapacity 
therefrom, and that her vision had 
been reduced to twenty per cent of 
the normal vision, but failed to pro- 
vide physicians or hospital service, 
such knowledge constituted a substi- 
tute for the written notice. Garton v. 
opknlens 128 N.E. 770, 74 Ind.App. 


Absence of prejudice as excusing 
notice see infra § 773. 


99. Clover Fork Coal Co. v. Wash- 
ington, 57 S.W.(2d) 994, 247 Ky. 848. 


1. Time for making or filing claim 
see infra §§ 789-810. 


2. See statutory provisions; 
infra this section. 


[a] Object of prompt notice of in- 
jury under Workmen’s Compensation 
Law §§ 19, 20 is to enable the employ- 
er to make speedy examination, afford 
proper treatment, and protect himself 
against simulated or exaggerated 
claims. Ex parte Stith Coal Co., 104 
So. 756, 213 Ala. 399. 


[b] Notice held timely.—A report 
of an eye injury made to the employ- 
er’s office two days after the accident; 
and a second report to the chief clerk 
about three weeks after the accident, 
are timely. Panther Creek Mines v. 
Industrial Commission, 173 N.E. 818, 


and 


[§ 767] 5. Time for Giving Notice.’ 
usually specifies the time within which the notice 
must be given, there being no uniformity among the 
several jurisdictions in respect thereof.* 
usually the time is definitely specified as a particular 
time limited,? under some of the acts the notice must 
be given forthwith,* while under others as soon as 
practicable.> Where notice of the injury is required 


[$§ 766-767 


‘ given is substantial compliance with the statute re- 
quiring notice in writing to be given.°® 


The act 


While 


342 Ill. 68. 
3. See statutory provisions. 


{a] Separate provisions for death 
penefits.—Under Vernon Civ. St. An- 
not. (1925) art 83@% § 4a, where the 
employee has died as a result of the 
injury, or has been physically or 
mentally incapacitated, notice of in- 
jury within six months is sufficient. 
Roland v. Employers’ Casualty Co., 
(Tex.Civ.App.) 290 S.W. 895 [aff 
(Commn.App.) 1 S.W.(2d) 568]. 


4. See statutory provisions. 


[a] Forthwith—The employee's. 
report of accident to the employer 
more than three months after the date. 
of the injury is not “forthwith” with- 
in the meaning of the statute. Mary- 
land Casualty Co. v. Industrial Com- 
mission of Arizona, 266 P. 11, 33 
Ariz. 490. 


5. Kenmont Coal Co. v. Martin, 12 
S.W.(2d) 314, 227 Ky. 217; Bates & 
Rogers Const. Co. v. Allen, 210 S.W. 
467, 183 Ky. 815; Duffy v. Town of 
Brookline, 115 N.E. 248, 226 Mass. 
131; In re Murphy, 115 N.H. 40, 226 
Mass. 60; In re McLean, 111 N.E. 783, 
223 Mass. 342; In re Bloom, 111 N.E. 
45, 222 Mass. 434; Téxas Employers’ 
Ins. Ass’n v. Mummey, (Tex.Civ.App.) 
200 S.W. 251; Petschett v. Preis, 8 
B.W.C.C. 44, 31 T.L.R. 156; Meier v. 
Dublin Corp., 6 B.W.C.C. 441. 


ni [a] Claims by dependents are sub- 
ject to the requirement of notice. 
Grime v. Fletcher, [1915] 1 K.B. 734, 
8 BUW-G.C. 69. 


[b] What constitutes compliance 
with statute.—(1) If a claim for com- 
pensation may be considered the no- 
tice of injury, required by Workmen's 
Compensation Act’ (St. [1911] c¢ 571) 
pt 2 § 15 to be given “as soon as 
practicable after the happening there-- 
of,’ yet where it was filed more than 
four months after the accident it was 
too late. In re Bloom, 111 N.E. 45, 222° 
Mass. 434. (2) When an accident to 
an eye, which at first appears not seri- 
ous, results, after a week or more, 
in a diseased condition of the eye 
which destroys the sight, the “injury 
occurred,’ within the meaning of the 
statute, when the diseased condition 
culminated. Johansen v. Union Stock 
Yards Co., 156 N.W. 511, 99 Neb. 328. 
(3) Under Workmen’s Compensation 
Act (St. §§ 4914, 4917), requiring no- 
tice of injury as soon as practicable,, 
but excusing delay in certain cases, 
where the company doctor had left at 
the time the injury was sustained, and: 
notice was given the new doctor as 
soon as he came, and formal notice 
was given the employer within a rea- 
sonable time after the injured em- 
ployee knew the eye would not get 
better, and the employer was not prej- 
udiced, the notice was_ sufficient. 
Kenmont Coal Co. v. Martin, 12 S.W. 
(2d) 314, 227 Ky. 217. 


[c] As soon as practicable does: 
not mean as soon as possible.—Verbal 
report of injury to a servant, made. 


a day or two before his death, to his: 


For later cases, developments and changes in the law see Anrotations, same title and section number. 


§ 767] 


to be given as soon as practicable after the happen- 
ing thereof, the necessity of knowledge in the em- 
ployee is imported,® what constitutes compliance 
with the statute in regard thereto being dependent 
upon the facets of the particular case." 
time vithin which the notice must be given is pre- 
seribed by the act with no qualification thereto, com- 
plianee in respect of the time is mandatory. A fail- 
ure to give the requisite notice within the prescribed 
time is a bar to a claim for compensation,® unless 
The giving of notice within the time 


excused.?° 


foreman, the proper person to receive 
it, satisfied Employers’ Liability Act 
(1918) pt 2 § 4a (Vernon’s Sayles Civ. 
St. Annot. [1914] art 5246ppp), re- 
quiring notice of injury ‘‘as soon as 
practicable,’ which does not mean 
“as soon as possible,” the word “‘prac- 
ticable’ importing a difference, and 
meaning ordinarily that the thing 
must be done as soon as reasonably 
can be expected. Texas Employers’ 
Ins. Ass’n v. Mummey, (Tex.Civ.App.)} 
200 S.W. 251. 


{d] Liberal construction.—(1) St. 
Suppl. (1918) § 4914, requiring notice 
to employer of employee’s injury “as 
soon as practicable” after the hap- 
pening thereof, to entitle the em- 
ployee to compensation, should be 
given a liberal construction, so as 
not to deprive meritorious claimant 
of compensation. Bates & Rogers 
Const. Co. v. Allen, 210 S.W. 467, 183 
Ky. 815. (2) Liberal construction of 
act generally see supra § 65. 


6. Duffy v. Town of Brookline, 115 
N.E. 248, 250, 226 Mass. 131. 


“The words ‘as soon as practicable’ 
import the necessity of knowledge of 
the attendant facts, in order that 
there may be compliance with the 
statutory direction that the notice 
‘shall state in ordinary language the 
time, place, and cause of the injury.’”’ 
Duffy v. Town of Brookline, supra. 


7. Duffy v. Town of Brookline, su- 
pra. , : 


[a] Action according to attendant 
circumstances is imported by the 
words “as soon as practicable after 
the happening -thereof.” Duffy v. 
Town of Brookline, 115 N.E. 248, 226 
Mass. 131. 


{[b] Notice timely given.—Where 
an employee’s eye was injured by 
strain February 25, but notice was 
not given until March 17, when the 
seriousness of the injury had devel- 
oped, evidence supported finding of 
board that notice was given as soon 
as practicable. Duffy v. Town of 
Brookline, 115 N.E. 248, 226 Mass. 
a 3 


8. Sloss-Sheffield Steel & Iron Co. 
v. Keefe, 113 So. 400, 216 Ala. 379; 
Ex parte Stith Coal Co., 104 So. 756, 
213 Ala. 399; Ex parte Harper, 97 So. 
140, 210 Ala. 134; 
Copper Mining Co., 
Mont. 314. 


4 

[a] Provision not qualification as 
to notice.—The provision of Work- 
men’s Compensation Act § 20A, which 
is a limitation merely upon the right 
of recovery, does not affect the right 
to compensation without giving with- 
in time the notice of injury required 
by § 19. Ex parte:Harper, 97 So. 140, 
210 Ala. 134. 


9. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Keefe, 113 So. 400, 216 Ala. 
379; Ex parte Stith Coal Co., 104 So. 
756, 213 Ala. 399; Ex parte Harper, 
97 So. 140, 210 Ala. 134; Tennessee 
Coal, Iron & R. Co. v. Pope, 107 So. 
735, 21 Ala.App. 183 [cert den 107 So. 
736, 214 Ala. 383]. 


Maki v. Anaconda 
23 nes O87 


£ 
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Where the 


given within a 


Conn.—Schmidt v. O. K. Baking 
Co., 96 A. 963, 90 Conn. 217. 


Mass.—In re Murphy, 115 N.E. 40, 
226 Mass. 60. ~ 


Mich.—Johnson y. Bergland, 203 N. 
W. 840, 231 Mich. 34; Wiltfong v. 
Lake Independence Lumber Co., 197 
N.W. 502, 226 Mich. 91; Ames v. Lake 
Independence Lumber Co., 197 N.W. 
499, 223 Mich. 83; Matwiczuk v. 
American Car, etc., Co., 155 N.W. 412, 
189 Mich. 449. 


Mont.—Maki v. Anaconda Copper 
Mining Co., 287 P. 170, 87. Mont. 314. 


N.Y.—Babington y. Yellow Taxi 
Corporation, 220 N.Y.S. 420, 219 App. 
Div. 495. 


Okl.—McMann Oil & Gas Co. v. 
Garrett, 7 P.(2d) 686, 155 Okl. 76; 
Cameron Coal Co. vy. Collopy, 228 P. 
1100, 102 Okl. 207. 


Tenn.—Brookside Mills v. Harrison, 
11 S.W.(2d) 679, 158 Tenn. 86; Meade 
Fiber Corporation y. Starnes, 247 S.W. 
989, 147 Tenn. 362; Black Diamond 
Collieries v. Deal, 234 S.W. 322, 144 
Tenn. 465. 


Eng.—Potter v. Welch & Sons, Ltd., 
[1914] 3 K.B. 1020; Egerton v. Moore, 
[1912] 2 K.B. 308; White v. Leicester- 
shire Colliery & Pipe Co., 101 L.J.K.B. 
617, [1982] W.C.&I. 274; Albison v. 
Newroyd Mill, Ltd., 95 L.J.K.B. 667, 
[1926] W.C.&I. 139; Watts v. Vickers, 
Ltd., 86 L.J.K.B. 177; Wassall v. Rus- 
sell & Sons, Ltd., 84 L.J.K.B. 1606; Fox 
v. Barrow Hematite Steel Co., Ltd., 84 
L.J.K.B. 1327; White v. Leicestershire 
Colliery & Pipe Co., 145 L.T.Rep.N.S. 
235, [1931] W.C.&I. 250; Clapp v. Car- 
ter, 110. 1L.T.Rep.N-S.. 492; o 
Higgs, 110 L.T.Rep.N.S. 442; 
ing v. Norton Hill Colliery Co., 
L.T.Rep.N.S. 81; Webster v. Cohen 
Brothers, 108 L.T.Rep.N.S. 197; Grif- 
fiths v. Atkinson, 106 L.T.Rep.N.S. 
852; Hodgson v. Robins, Hay, Waters 
and Hay, 58 Sol.J. 337; Petschett v. 
Preis, 81 T.L.R. 156; Howard v. Sun 
Hill, Ltd., 13 B.W.C.C. 46; Owen v. 
Baker & Bessemer, Ltd., [1932] W.C. 
&I. 209; Evans y. Penmaenmawr and 
Welsh Granite Co., [1931] W.C.&I. 
409; Brown vy. Aveling & Porter, 
[1929] W.C.&I.. 160. 


[a] Thus claimant failing to give 
his employer any notice of injury for 
three or four months is not entitled 
to a compensation award. McMann 
Oil & Gas Co. y. Garrett, 7 P.(2d) 686, 
155 Okl, 76. 


[b] Disease.—An employee not 
giving notice of his having contracted 
typhoid fever within three months 
after its existence became apparent, 
as required by Workmen’s Compensa- 
tion Act pt 2 § 15, as amended by Pub. 
Acts (1919) No. 64, is not entitled to 
compensation, in the absence of any 
showing that he was prevented from 
giving notice, or that defendant knew 
of the injury within such time. Wilt- 
fong v. Lake Independence Lumber 
Co., 197 N.W. 502, 226 Mich. 91; Ames 
v. Lake Independence Lumber Co., 197 
N.W. 499, 223 Mich. 83. : 


[c] Notice of disease and death 
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fixed by the statute has been said to be jurisdic- 
tional;t! hence, where there is no evidence showing 
that the notice given was within the statutory pe- 
riod,!2 the commission is without jurisdiction to 
award compensation in the case. 
tial statutory right of the employer’s,!* which may 
not be ignored by the board or court when claimed.*°® 
When the giving of a timely notice is excused for 
some valid cause, the notice must nevertheless be 


13° Tt is a substan- 


reasonable time after the cause 


for the failure to give such notice is removed.'® 


therefrom.—Failure to notify the em- 
ployer that the employee was afHlict- 
ed with typhoid fever, or that his 
death was caused thereby, within 
three months after the happening 
thereof, as required by Comp. L. 
Suppl. (1922) § 5445, is a bar to re- 
covery of compensation for em- 
ployee’s death. Johnson v. Bergland 
Pees Co., 203 N.W. 840, 231 Mich. 


[d] Fraud -provision inapplicable. 
—Code (1907) § 4298, defining ‘‘ac- 
tionable fraud,” is manifestly without 
application in proceedings for work- 
men’s compensation which were bar- 
red by failure to give notice, the giv- 
ing of which under the statute was 
not excused by fraud. Ex parte 
Harper, 97 So. 140, 210 Ala. 134. 


[e] Notice of death.—Failure to 
give employer thirty days’ written 
notice of death, or to excuse failure, 
requires reversal of compensation 
award. Babington v. Yellow Taxi 
Corporation, 220 N.Y.S. 420, 219 App. 
Div. 495. 


Actual knowledge as excusing lack 
of notice see infra § 769. 


Misstatements by employer’s physi- 
cian to employee as not excusing fail- 
ure see infra § 768. 


10. Excuse for failure to give 
timely notice see infra § 768. 


11. Ohio Oil Co. v. Industrial Com- 
mission, 127 N.E. 7438, 293 Ill!’ 461; 
Barrett Co. v. Industrial Commission, 
123 N.H. 29, 288 Ill. 39; Wiggins v. 
Standard Acc. Ins. Co., (Tex.Civ.App.) 
61 S.W.(2d) 579. 


12. Evidence see infra § 961. 


13. Barrett Co. v. Industrial Com- 
mission, 123 N.E. 29, 288 Ill. 39. 


14. Wiltfong v. Lake Independence 
Lumber Co., 197 N.W. 502, 226 Mich. 
91; Ames v. Lake Independence Lum- 
bee Co., 197 N.W. 499, 502, 223 Mich. 


“The condition that the party 
sought to be charged [with liability 
for compensation] must be given or 
have notice or knowledge of the acci- 
dent within the limitation provided is 
a substantial, statutory right which 
when claimed may not be ignored by 
a commission of court.” Ames v. 
Lake Independence Lumber Co., su- 
pra. 


15. Wiltfong v. Lake Independence 
Lumber Co., 197 N.W. 502, 226 Mich. 
91; Ames v. Lake Independence Lum- 
ber Co., 197 N.W. 499, 223 Mich. 83. 


Pade and estoppel see infra § 


16. Brackett’s Case, 138 A. 557, 126 
Me. 365. 


[a Sufficiency of delayed notice. 
—Where injury to compensation 
claimant remains latent for more 
than thirty days, notice thereof with- 
in a reasonable time after the in- 
jury becomes apparent is sufficient. 
Breceenrs Case, 138 A. 557, 126 Me. 
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Frequently, where the injured employee is physi- 
eally or mentally incapacitated, the time within 
which the required notice must be given does not 
begin to run until such ineapacity has been re- 
moved.!7 Once restored to physical and mental 
capacity the notice must be given within the re- 
quired time thereafter,t® unless further excused 
or waived.!® Some of the acts provide that no com- 
pensation shall be payable for any time prior to the 
giving of the required notice.*®° Such a provision has 
been held to have no application in the absence of 
a showing of prejudice to the employer where the 
provision regarding notice requires a showing of 
prejudice before a want of, or delay in, notice will 
operate to bar compensation.?!_ Where prejudice is 
found to exist, however, by reason of the want of, 
or delay in, notice, compensation can be computed 
only from the time notice was given,?? or, if the 
employer is estopped from claiming want of, or 
delay in, notice,2? from the time when the estoppel 
became effective.24 "In some of the jurisdictions 
where the failure to give the requisite notice does 
not operate as a bar to compensation unless the 
employer has been prejudiced thereby,?> where no 
prejudice to the employer results therefrom, the fail- 
ure to give the requisite notice within the time speci- 
fied only operates to postpone the time when the 
payment of compensation is to begin,*® and does not 
bar the employee’s right to any part of the com- 
pensation.2? Where due notice has been given, a 
partner acquiring his partner’s interest in the busi- 
ness, with notice of the employee’s claim for com- 
pensation, cannot be said to have been prejudiced by 
the subsequent assertion of a claim within the time 
prescribed by the statute.?* Under a statute pro- 


17. Incapacity as exert time | 362. 


for notice see infra § 7 
18. Norwich Union Indemnity Co. 
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“A mere knowledge upon the part 
of the employer of the accident does 
not operate in favor of compensation 


(§ 767 


viding that, if immediate notice of the injury is 
not given, or if it be not given as soon as practicable, 
the employee shall not be entitled to physician’s fees 
nor to compensation prior to the giving of such 
notice, unless the employer had actual knowledge 
of the accident, and that no compensation should be 
paid unless notice was given within a specified num- 
ber of days after the accident, a delay of some days 
in giving the notice prevents a recovery of phys 
cian’s fees and of compensation for the period be- 
fore the notice was given, but does not prevent re- 
covery of any compensation.2® Under such a stat- 
ute the right to compensation is completely lost 
where the required notice is not given within the 
specified number of days, even though the employer 
had knowledge of the accident prior thereto.*® No- 
tice of an injury which does not disable, but for which 
medical and surgical service may be granted to an 
employee, is not the notice which is required to be 
given within the required time.*t Where the stat- 
ute provides for notice of death for which compen- 
sation is payable to be given within a specified period 
after such death,?? no prior notice of the injury 


| from which the death resulted is necessary.2* Unless 
“a special time limit is fixed for notice in the case 


of the death of the employee,** the provision of the 
act requiring notice of the injury to be given with- 
in a specified time applies, even though the employee 
dies as a result of the accident.?® Where the statute 
provides for the giving of notice by an employee 
sustaining an injury within a specified time from 
the occurrence thereof, the time within which such 
notice must be given is calculated from the time of 
the development of the injury or incapacity,*® and 


125 N.H. 921, 227 N.Y.-597)];° Ryan 
Vv. Brooklyn-Manhattan Transit Cor- 
poration, 213 N.Y.S. 159, 215 App.Div. 
845; Maryland Casualty Co. v. Friz- 


e Wilson, (Tex.Civ.App.) 17 S.W.(2d) 


{a] Injured employee must show 
that notice was given within statu- 
tory period or within six months after 
physical incapacity was removed. 
Norwich Union Indemnity Co. v. Wil- 
son, (Tex.Civ.App.) 17 S.W.(2d) 68. 


19. Excuses see infra § 768. 

Waiver see infra § 778. 

20. See statutory provisions, 

21. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 

22. Mulhall v. Nashua Mfg. Co., 
supra. 

23. Estoppel to claim want of no- 
tice see infra § 778. 

24. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 

25. See supra § 762. 


26. In re Troutman, 133 N.E. 150, 
77 Ind.App. 110; Boylan v. Philadel- 
phia & Reading Coal & Iron Co., 92 
Pa.Super. 562. . 


27. In re Troutman, 133 N.E. 150, 
77 Ind.App. 110; Boylan v. Philadel- 
phia & Reading Coal & Iron Co., 92 
Pa.Super. 562. 


283. Savin v. Industrial Commis- 
sion, 173 N.E. 802, 342 Il]. 41. 


29. Vesta Gas Range Mfg. Co. v. 
Payne, 246 S.W. 115, 147 Tenn. 180. 


30. Meade Fiber Corporation v. 
Starnes, 247 S.W. 989, 991, 147 Tenn. 


indefinitely, it only operates until the 
time when notice is required to be 
given.” Meade Fiber Corporation 
v. Starnes, supra. 


[a] Written notice to the employ- 
er, provided for by the Workmen’s 
Compensation Act, is not necessary to 
entitle the employee to compensation 
prior to the time notice must be giv- 
en; but, unless notice is given with- 
in the thirty-day period, the right to 
compensation ceases, although the 
employer has actual knowledge of 
the injury. Meade Fiber Corporation 
Vege ress 247 SOW. 989, 147 Tenn. 


31. Mueller v. U. S. Gypsum Co., 
212 N.W. 577, 203 Iowa 1229. 


32. See statutory provisions. 


[a] Applicability of provision.— 
The statute requiring yotice of inju- 
ry within thirty days has no applica- 
tion in case of the employee’s death. 
Indemnity Ins. Co. of North America 
v. Jago, (Tex.Civ.App.) 49 S.W.(2d) 
943 (Rev. St. [1925] art 8307 § 4a); 
Texas Employers’ Ins. Ass’n v. Lov- 
ett, CLC ES ADU) 19 S.W.(2da) 397 
(giving as an added reason ‘‘the heirs 
or legal representatives have no claim 
for compensation until the death of 
the employee, which might not occur 
until thirty days after the injury’’). 


33. Hughes v. Trustees of St. Pat- 
rick’s Cathedral, 156 N.E. 665, 245 N. 
Y. 201 [cit O’Esau v. E. W. Bless Co., 
174 N.Y.S. 739, 186 App.Div. 556 (aff 


zell, (Tex.Civ.App.) 58 S.W.(2d) 135. 


[a] Time calculated from time of 
death.—In a compensation proceed- 
ing for damages from an employee’s. 
death, notice to insurer within thirty 
days after death satisfies the statu- 
tory requirement. * Maryland Casual- 
ty Co. v. Frizzell, (Tex.Civ.App.) 58 
raigecy 135 (Rev. St. [1925] art 8307 
2) 


34. See statutory provisions. 


35. Buttinger v. Ely & Walker,Dry 
Goods Co., (Mo.App.) 42 S.W.(2d) 982 
(Rev. St. [1929] § 33836). 


36. Conn.—Hines v. Norwalk Lock 
Co., 124 A. 17, 100° Conn. 535. 


Ind.—Hornbrook-Price Co. v. Stew-- 
art, 118 N.E. 315, 66 Ind.App. 400. 


Minn.—Clausen v. Minnesota Steel 
Co., 242°N.W. 397, 186 Minn. 80. 


Neb.—Travelers’ Ins. Co. yv. Ohler,. 
227 N.W. 449, 119 Neb. 121. 


Tex.—Texas Employers’ Ins. Ass’n 
Pronsenley, (Civ.App.) 16 S.W.(2d) 


[a] Reason for rule.—‘‘The Work- 
men’s Compensation Act does not con- 
template the payment of damages for 
accidental injuries, no matter how 
painful. It is only the disability or 
loss of earning power which results 
from the injuries that calls for com- 
pensation. So when the act speaks 
of the occurrence of injury it refers. 
to compensable injuries, and these oc- 
cur when disability appears.” Claus-- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not from the date of the accident ;*7 certainly this 
is so where the notice is required to be given with- 
in a specified time after the disability.*®& Where the 
employer voluntarily pays compensation to an in- 
jured employee, the time within which notice must be 
given is calculated from the time of the suspension 
Where the act provides for 
the giving of notice within a specified time after 
the occurrence of the accident, the time begins to 
run from the time of the accident and not from the 
time when the seriousness of the injury becomes 
In the ease of occupational diseases it 
has been held that the time of accident from which 
the statutory period should be calculated is the 
time when the disability first oceurs.*! 


of such payments.®® 


apparent.*° 


Hernia.*? 


en v. Minnesota Steel Co., 242 N.W. 
397, 398, 186 Minn. 80. 


{b] “Injury” not synonymous with 
“accident.”—As used in the act the 
word “injury” is not synonymous with 
the word “accident.” Texas Employ- 
ers’ Ins. Ass’n v. Wonderley, (Tex. 
Civ.App.) 16 S.W.(2d) 386. 


[ce] “Injury” means.—‘‘Injury,’ 
within statute requiring notice to em- 
ployer or insurance carrier, means 
condition resulting from accident 
which first entitles claimant to com- 
pensation. Texas Employers’ Ins. 
Ass’n v. Wonderley, (Tex.Civ.App.) 16 
S.W.(2d) 386. 


{d] Latent injury.—Where an em- 
ployee sustained a latent accidental 
injury to the physical structure of his 
body, the time for giving notice com- 
mences from the occurrence of dis- 
ability or at the time the disability 
becomes apparent. Clausen v. Minne- 
aety Steel Co., 242 N.W. 397, 186 Minn. 

0. 


[e] When facts arise entitling em- 
ployee to compensation.—Gen. St. 
(1918) § 5347, as amended by Pub. 
Acts (1921) ¢ 306 § 3, providing that 
an employee sustaining injury shall 
forthwith notify his employer, does 
not mean the date of the accident or 
occurrence which caused the injury, 
but the date when the facts arise 
which first entitle the employee to 
compensation. Hines v. Norwalk 
Lock Co., 124 A. 17, 100 Conn. 533. 


37. Hines v. Norwalk Lock Co., su- 
pra; Texas Employers’ Ins. Ass’n v. 
Wonderley, (Tex.Civ.App.) 16 S.W. 
(2d) 386. 


38. In re Gibbons, 168 N.Y.S. 412, 
18i App.Div. 142. 


{a] Thus, under Workmen’s Com- 
pensation Act § 18, requiring notice 
of injuries within ten days after dis- 
ability, notice of injury within thirty 
days after death of employee, who 
died within ten days of disability, but 
more than ten days after the injury, 
was sufficient. In re Gibbons, 168 N. 
Y.S. 412, 181 App.Div. 142. 


39. Harrigan v. Western Coal & 
Mining Co., 300 P. 1115, 133 Kan. 573. 


As to claim for compensation see 
infra § 806. 


40. Ware v. Illinois Cent. Ry. Co., 
281 S.W. 927, 928, 153 Tenn. 144. 


“Opportunity is thus required to be 
promptly given the employer to in- 
vestigate the facts and circumstances 
of the accident, as well as to investi- 
gate and judge at the time of its 
, probable consequences.’”’ Ware v. II- 


a 


In some of the jurisdictions making 
hernia a compensable injury only under specified cir- 
cumstances,** the time within which notice thereof 
must be given to the employer is made less than in 
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apply.*® 


—a. In General. 


linois Cent. Ry. Co., supra. 


Ignorance of seriousness of injury 
as excusing failure to give notice see 
infra § 768. 


41. See Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission, 233 N.W. 772, 203 Wis. 772. 


[a] Interests of workman first 
concern in constitution.—In laying 
down a rule for determining when 
disability from occupational disease 
arose, as respects notice, the first con- 
cern should be the interests of im- 
paired workman, not as matter of fa- 
vor, but of law. Zurich Genéral Ac- 
cident & Liability Ins. Co. v. Indus- 
trial Commission, 233 N.W. 772, 203 
Wis. 135. 


42. Hernia as compensable injury 
see supra §§ 373, 374. 


43. See supra § 373. 
44. See statutory provisions. 


[a] From time of occurrence of 
accident or strain.—(1) Under the 
Pennsylvania statute it is required 
that the notice be given to the em- 
ployer within forty-eight hours after 
the accident. Berner v. Philadelphia 
& Reading Coal & Iron Co., 100 Pa. 
Super. 324; Giordonne vy. Alaimo 
Bros., 18 Pa. Dist.&Co. 14. (2) The 
disallowance of compensation for 
hernia is proper where claimant did 
not notify his employer within forty- 
eight hours after the accident. Ber- 
ner v. Philadelphia & Reading Coal 
& Iron Co., supra. (3) Sunday is ex- 
cluded in computing the time within 
which notice must be given, where 
the expiration of the time falls on a 
Sunday. Mulligan v. E. Keeler Co., 19 
Pa.Dist.&Co. 84. 


45. See statutory provisions. 


[a] Manifestations required to be 
communicated (1) to the employer 
are intended to include therein the 
effects of, rather than a description 
of, the cause which gave rise to the 
injury. Rouleau v. P. Hughes & Son, 
100 Pa.Super. 390 (77 P. S. § 652). (2) 
Where, following the accident, the 
employee exhibits the protrusion of 
the hernia to his employer’s repre- 
sentative, the latter being also ad- 
vised that its descent was accompa- 
nied by actual pain of such severity 
as to be immediately noticed by the 
employee, there was sufficient com- 
munication of the manifestations es- 
sential to make the hernia compensa- 


ble. Rouleau v. P. Hughes & Son, su- 
pra. 

[b] Knowledge of accident and 
other injury.—That foreman had 


knowledge of the accident and of an 
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the case of other injuries,** such notice being re- 
quired to contain the manifestations which make it 
a compensable injury.*° 
distinction is made for the giving of notice in case 
of hernia, the rules applicable to injuries generally 


In jurisdictions where no 


[§ 768] 6. Excusing Want of, or Defect in, Notice 


As has been heretofore stated, the 


requirement of notice is not to be treated as a mere 
technicality or formality.*7 
quirement cannot be nullified by any practice where- 
by a failure to give such notice is excused as a mat- 
ter of course, regardless of its merits.4® But because 
it is realized that honest claimants might unjustly 
lose their rights to compensation unless there were 
exceptions to the requirements of notice,*® it is 
sometimes stated that the circumstances in a par- 
ticular case may be such as to do away with the re- 
quirement of notice,®® or will be such as to excuse 


Accordingly, such re- 


injury to the employee’s limbs as a 
result thereof is not such knowledge 
as would excuse the failure to give 
notice of the hernia in accordance 
with the requirements of the statute. 
Jones v. Frost Lumber Industries, 124 
So. 616, 12 La.App. 254. 


46. Hornbrook-Price Co. v. Stew- 
art, 118 N.E. 315, 66 Ind.App. 400. 


[a] Thus notice of injury to em- 
ployee who was ruptured, given thir- 
ty days after the aggravated condi- 
tion of the rupture totally disabled 
him, is in time. Hornbrook-Price Co. 
b vine wileabe 118 N.E. 315, 66 Ind.App. 


47. See supra § 762. 


48. Prokopiak v. Buffalo Gas Co., 
162 N.Y.S. 288, 176 App.Div. 128. 


49, Finch yv. Buffalo Envelope To., 
217 _N.Y.S. 744, 218 App.Div. 31 [aff 
155 N.E. 895, 244 N.Y. 557]. 


50. Ex parte National Pipe & 
Foundry Co., 105 So. 693, 213 Ala. 605; 
Donahue vy. R. A. Sherman’s Sons Co., 
OSr AG SOS SO" Romo ean hol Tea 


76; Smith v. Canadian Northern R. 
Co., (Man.) 7 West.Wkly. 596. 
[a] Under the English act.—(1) 


The fact that the employee thinks 
his injury is not as serious as it 
really is may be a reasonable cause 
for not giving notice. Moore v. Naval 
Colliery Co., [1912] 1 K.B. 28, 5 B.W. 
C.C. 87 (claim for nystagmus); Smith 
v. Flood, 8 B.W.C.C. 613, [1915] S.C. 
726; Zillwood v. Winch, 7 B.W.C.C. 
60; Ellis v. Fairfield Shipbuilding, 
etc., Co: 6 BowW.CiGs 308, plots ie ses 
217; Breakwell v. Clee Hill Granite 
Co., 5 B.W.C.C. 133; Brown v. Loch- 
gelly Iron, etc., Co., [1907] S.C. 198; 
Rankine v. Alloa Coal Co., 41 SeL. 
Rep. 306. (2) An accident cannot be 
regarded as trivial which prevents 
the employee from working. Fox v. 
Barrow Hematite Steel Co. 8 B.W. 
C.C. 431. (3) Delay may be excused 
where the injury from the accident is 
latent and not at first apparent. 
Haward v. Rowsell,. 7 B.W.C.C. 552, 
111 L.T.Rep.N.S. 771; Thompson vy. 
North Eastern Mar. Engineering Co., 
to B.W..C.C. (495 100) ee Reps Nese) 4 ate 
Hoare v. Arding, 5 B.W.C.C. 36; Tibbs 
v. Watts, 2 B.W.C.C 164. (4) The 
fact that the injury is apparently 
trivial may excuse giving notice. 
Potter v. Welch, [1914] 3 K.B. 1020, 7 
B.W.C.C. 738 (where injury was Teld 
not trivial); Clapp v. Carter, 7 B.W. 
C.C. 28, 110 L.T.Rep.N.S. 491 (where 
accident was serious to knowledge of 
the employee); Webster v. Cohen, 6 
B.W.C.C. 92, 108 L.T.Rep.N.S. 197 
(where employee knew that injury 
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any defect or delay in giving the requisite notice.°* 
And so, dependent on the terms of the particular 
act, it has been variously held that an employee is 
not deprived of his right to compensation because of 


was serious); Refuge Assur. Co. v. 
Millar, 5 B.W.C.C. 522, [1912] S.C. 37. 
(5) Where the employers have admit- 
ted liability by paying compensation, 
they cannot assert prejudice from 
want of notice. Turnbull v. Vickers, 
7 B.W.C.C. 396; Davies v. Point of 
Ayr Collieries, 2 B.W.C.C. 157. (6) 
Belief that a subcontractor will noti- 
fy the employer will not excuse no- 
tice. Griffiths v. Atkinson, 5 B.W.C. 
C. 345, 106 I.T.Rep.N.S. 852. 


51. See statutory provisions. 


[a] Applicability of statute.—(1) 
St. (1912) c 571 § 5, providing that 
failure to make claim for compensa- 
tion within the period prescribed by 
Workmen’s Compensation Act § 15 
shall not be a bar to proceedings if 
occasioned by mistake or other rea- 
sonable cause, cannot be applied to 
an injured employee’s failure to give 
statutory notice of injury. Duffy _v. 
Town of Brookline, 115 N.E. 248, 226 
Mass. 131. (2) The provision “unless 
prevented by such injury or other 
causes beyond his control” has appli- 
cation to, and serves to enlarge, the 
time for giving the notice referred to 
in the act. Edinburg v. Southwest- 
ern Public Service Commission, 19 P. 
(2d) 747, 37 N.M. 189 (Comp. St. 
[1929] § 156—113). 


[b] Only ground on which the in- 
dustrial commission may excuse the 
giving of the notice required by 
Workmen’s Compensation L. § 18 is 
either that the notice could not have 
been given, or no prejudice has been 
caused thereby. Bixby v. Cotswood 
Comfortable Co., 186 N.Y.S. 762, 195 
App.Div. 659. 


5@. Hay v. Swiss Oil Co., 60 S.W. 
(2d) 385, 249 Ky. 165; Bartlett’s Case, 
134 A. 163, 125 Me. 374; Spiller’s Case, 
120 A. 626, 122 Me. 492; Gravey’s 
Case, 118 A. 369, 121 Me. 500; Des- 
rochers v. Atwood-Crawford Co., 131 
A. 48, 47 R:I. 116; Donahue v. R. A. 
Sherman’s Sons Co., 98 A. 109, 39 R. 
T1373. ta RA. 1917A_ 76: 


53. Kan.—-Smith v. Solvay Process 
Co., 163 P. 645, 100 Kan. 40. 


Ky.—Hay v. Swiss Oil Co., 60 S.W. 
(2d) 385, 249 Ky. 165; Black Moun- 
tain Corporation v. Murphy, 290 S.W. 
1036, 218 Ky. 40; Northeast Coal Co. 
v. Castle, 260 S.W. 336, 202 Ky. 505; 
Bates & Rogers Const. Co. v. Allen, 
210 S.W. 467, 188 Ky. 815. 


Me.—Crawford’s Case, 143 A. 464, 
127 Me. 374; Brackett’s Case, 138 A. 
557, 126 Me. 365; Bartlett’s Case, 134 
‘A. 168, 125 Me. 374; Spiller’s Case, 
120 A. 626, 122 Me. 492; Graney’s 
Case, 118 A. 369, 121 Me. 500. 


Minn.—Reed v. Monticello Tp., 205 
N.W. 258, 164 Minn. 358. 


Pa.—Boylan v. Philadelphia & 
Cones Coal & Iron Co., 92 Pa.Super. 


R.I.—Caspar v. Hast. Providence 
Artesian Well Co., 139 A. 470, 49 R.I. 
8; Desrochers v. Atwood-Crawford 
Co., 131 A. 48, 47 R.I. 116; Donahue 
v. R. A. Sherman’s Sons Co., 98 A. 109, 
SOME Ae 1 os plat. Asd STA LTO, 


Que.—Michelli v. Crow’s Nest Pass 


Coal Co., 7 Dom.L.R. 904, 3 West. 
Wkiy. | 63. ; 
[a] Mistake not cause of failure 


to give notice.—(1) Where an em- 
ployee asked his brother-to notify the 
employer of his injury, and then let 
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the matter rest without even taking 
the trouble to inquire of his brother 
whether the notice had been given, 
failure to give notice was not occa- 
sionéd by mistake or other reasonable 
cause within Ky. St. § 4915. _North- 
east Coal Co. v. Castle, 260 S.W. 336, 
202 Ky. 505. (2) Where the employee 
consulted a physician promptly, and 
injuries were apparent, failure to no- 
tify his employer of the accident as 
required was not the result of a 
“mistake.” Crawford’s Case, 143 A. 
464, 127 Me. 374. 


[b] Wrong address of employer.— 
Failure to give the employer timely 
notice of injury, where caused by ad- 
dressing the notice to ‘Mayfield,’ in- 
stead of “Maysville,” was occasioned 
by a ‘mistake’ within Ky. St. Suppl. 
(1918) § 4917, providing that delay 
or failure to give notice, where occa- 
sioned by mistake, shall not preclude 
recovery of compensation. ates & 
Rogers Const. Co. vy. Allen, 210 S.W. 
467, 183 Ky. 815. x K 

[c] Belief that injury was trivial. 
—Failure to give notice of a hernia 
for four months is due to “mistake,” 
not preventing recovery of compensa- 
tion, where claimant at the outset 
regarded his injury as trivial and 
gave notice immediately after the 
seriousness of the injury became ap- 


parent. Brackett’s Case, 138 A. 557, 
126 Me. 365. 
[ad] Test of mistake.—“When an 


accident results in an injury which 
remains latent for more than thirty 
days, the only immediate and percep- 
tible result of the accident being so 
trivial that the injured person does 
not regard it as of material conse- 
quences and is reasonably justified in 
reaching that conclusion, he may be 
excused, on the ground of mistake, 
within the meaning of the word as 
used in ‘section 20, for failure to 
give notice of the accident as requir- 
ed in section 17, provided that notice 
is given within a reasonable time 
after the latent injury becomes ap- 
parent.” Brackett’s Case, 138 A. 557, 
559, 126 Me. 865 [quot Crawford’s 
Case, 143 A. 464, 127 Me. 374]. 


{e] Mistake of law will not ex- 
cuse failure to give notice. Clapp v. 
Carter, iT BuW.C:Cs) 28, 10 ai Rep, 
N.S. 491; Bramley v. Evans, 3 B.W. 
C.c. 34; Bruno y. International Coal, 
ete., Co.) CAdta.) }7 B:W.C.C. 1038; 4 
West.Wkly. 888. 


54. Kan-—Smith v. Solvay Process 
Co., 163 P. 645, 100 Kan. 40. 


Mont.—Maki v. Anaconda Copper 
Mining Co., 287 P. 170, 87 Mont. 314. 


Okl.—Cameron Coal Co. v. Collapy, 
228 P. 1100, 102 Okl. 207; Unity Drill- 
ing Co. v. Bentley, 186 P. 239, 77 Okl. 
76. 


Pa.—Boylan v. Philadelphia & 
Reading Coal, & Iron Co., 92 Pa.Super. 
562. 


Tex.—Texas Employers’ Ins. Ass’n 
vy. Clark, (Civ.App.) 23 S.W.(2d) 405; 
Norwich Union Indemnity Co. v. Wil- 
son, (Civ.App.) 17 S.W.(2d) 68. 


[a] Physical and mental incapac- 
ity is good ground for an employee’s 
failure to notify his employer of in- 
jury. Texas Employers’ Ins. Ass’n 
Deane (Tex.Civ.App.) 23 S.W.(2d) 
405. 


, [b] For example, failure of claim- 
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his failure to give, or because of a defect or delay 
in giving, the requisite notice, where occasioned by 
accident,®°? mistake,®°? incapacity or inability,°* un- 
foreseen cause,°> or any other good or reasonable 


ant to give notice of injury within 
the time required is properly excused 
where the injury, which finally de- 
veloped into epileptic attacks, did not 
immediately incapacitate claimant 
from labor, and notice was given aft- 
er an unsuccessful operation, leaving 
him entirely incapacitated. Unity 
Drilling Co. v. Bentley, 186 P. 239, 77 
Okl. 76. 


[ec] Time extended.—An injured 
workman is entitled to sixty days for 
filing the written notice of injury aft- 
er being restored to mental capacity. 
Maki v. Anaconda Gepper Mining Co., 
287 P. 170, 87 Mont, 314 (Rev. Codes 
[1921] §§ 2899, 2900, 2933, 2964). 


[d] Statute inapplicable.—The 
provision of Workmen’s Compensa- 
tion Act § 15, in relation to incapac- 
ity extending time for notice to the 
employer until six months after re- 
moval of incapacity, applies to the 
claim for compensation. but does not 
apply to the notice of injury. Arm- 
strong v. Oakland Vinegar & Pickle 
Co., 163 N.W. 897, 197 Mich. 334. 


55. Bartlett’s Case, 184 A. 163, 125 
Me. 374; Spiller’s Case, 120 A. 626, 122 
Me. 492; Gravey’s Case, 118 A. 369, 
121 Me. 500; Wardwell’s Case, 116 A. 
447, 121 Me. 216; Desrochers v. At- 
wood-Crawford Co., 131 A. 48, 47 R.I. 
116; Donahue v. R. A. Sherman’s 
Sons Co., 98 A, 109, 39 R.I. 3738, L.R. 
A.1917A 76. 


[a] “UWnforeseen cause” defined.— 
“An unforeseen cause in this connec- 
tion may be defined im general as one 
which could not have been reason- 
ably foreseen as likely to arise or 
occur, and yet is of such a nature as 
to have substantially interfered with 
the giving of the notice.” Ward- 
Hereby Case, 116 A. 447, 448, 121 Me. 


{b] Insignificant injury develop- 
ing into more serious injury.—W here 
a servant’s injury first seemed com- 
paratively insignificant, and then 
pneumonia set in, and later an ugly 
abscess developed at the place of the 
injury, with the consequent suffering, 
weakness, and natural inability or 
disinclination to give thought to busi- 
ness matters, the industrial accident 
commission did not err in awarding 
compensation, although notice of in- 
jury was not served on the employ- 
er within the required time. Ward- 
well’s Case, 116 A. 447, 121 Me. 216. 


[ce] Tllness.—(1) Illness, whether 
from accident or otherwise, may con- 
stitute an unforeseen cause, within 
the Workmen’s Compensation Act, ex- 
cusing failure to give notice of acci- 


dent. Bartlett’s Case, 134 A. 163, 
L25; Med 304.  CACtS ELOTO] C238 26 
20). (2) Where an employee under- 


went a serious operation and was 
very ill during thirty days after an 
accident, he was excused for fail- 
ure to give notice of the accident 
within that time by “accident, mis- 
take, or unforeseen cause” under the 
Workmen’s Compensation Act. Don- 
ahue v. R. A. Sherman’s. Sons Co., 98 
At SOO se SOR Ie a\ion Brak Agd Oni ANEr Ot 
(3) Where claimant received a par- 
ticle of sawdust in his eye on March 
24, 1928, but expected up until April 
17 to return to work, at which time 
his eye was removed by operation 
rendering him incapable of giving no- 
tice, claimant’s failure to give notice 
within thirty days, as required by 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cause,°® or if for some reason notice could not have 
been given,®? subject to the qualification, in some 


instances, by the requirement that 


Gen. L. (1928) §§ 1228, 1229, was ex- 
‘cused, it being unforeseen to the peti- 
tioner that his physical condition 
during the last week of the thirty- 
day period would render him incapa- 
ble of giving notice. Desrochers v. 
Atwood-Crawford Co., 131 A. 48, 47 
EU sE LG 


{[d] ack of notice not excused.— 
Illness does not excuse the giving 
of notice where, after leaving the 
hospital, the™ employee allowed 
months to pass before giving notice. 
Bartlett’s Case, 134 A. 163, 125 Me. 
374. 


[e] Notice may be excused.— 
Where the petitioner was very ill 
during the time for notice, under- 
went a serious surgical operation, a 
part of the time was in extremis and 
not allowed to talk, was in a hos- 
pital among strangers, and when re- 
moved to his home after the expira- 
tion of the period for notice was 
still so weak as to be unable to walk 
or attend to business for some time. 
Donahue y. R. A. Sherman’s Sons Co., 
98 A, 109, 39 RI. 373, L.R.A:1917A 
76. 


56. D.C.—Hoage v. Employers’ 
Liability Assur. Corporation, 62 App. 
D.C. 77, 64 F.(2d) 715. 


Kan.—Smith v. Solvay Process Co., 
163 P. 645, 100 Kan. 40. 


Ky.—Hay v. Swiss Oil Co., 60 S.W. 
(2d) 385, 249 Ky. 165; Black Moun- 
tain Corporation v. Murphy, 290 S.W. 
1036, 218 Ky. 40; Northeast Coal Co. 
v. Castle, 260 S.W. 336, 202 Ky. 505. 


Mo.—State ex rel. Buttiger v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1030. 


Pa.—Boylan vy. Philadelphia & 
Reading Coal & Iron Co., 92 Pa.Super. 
562. 


R.I—Caspar v. Bast Providence 
Well Co., 139 A. 470, 49 R.I. 8. 


Tenn.—R. W. Hartwell Motor Co. v. 
Hickerson, 26 S.W.(2d) 153, 160 Tenn. 
513; Sears-Roebuck Co. y. Starnes, 26 
S.W.(2d) 128, 160 Tenn. 504; Brook- 
side Mills v. Harrison, 11 S.W.(2d) 
679, 158 Tenn. 86; Washington Coun- 
ty v. Evans, 299 S.W. 780, 156 Tenn. 
197; Beech vy. Keicher, 289 S.W. 519, 
154 Tenn. 329; Ware vy. Illinois Cent. 
Ry. Co., 281 S.W. 927, 153 Tenn: 144; 
Ezell v. Tinton, 264 S.W. 355, 150 
Tenn. 300; McClain v. Kingsport Im- 
provement Corporation, 245 S.W, 837, 
147 Tenn. 130. 


Tex.—New Amsterdam Casualty Co. 
v. Keller, (Civ.App.) 62 S.W.(2d) 637; 
Texas Employers’ Ins. Ass’n v. Clark, 
(Civ.App.) 23 S.W.(2d) 405; Norwich 
Union Indemnity Co. v. Wilson, (Civ. 
App.) 17 S.W.(2d) 68; Millers’ In- 
demnity Underwriters v. Patten, (Civ. 
App.) 238 S.W. 240 [aff (Commn. 
App.) 250 S.W. 154]; Consolidated 
Underwriters v. Seale, (Civ.App.) 237 
S.W. 642. : 

Que.—Michelli v. Crow’s Nest Pass 
Coal Co., Ltd., 7 Dom.L.R. 904, 3 
West.Wkly. 63. 


[a] Reasonable cause present.— 
(1) The good faith of the injured em- 
ployee, the fact that he did not con- 
nect his injury with his employment 
until too late, and the fact that he 
made no claim because he was ig- 
norant of the fact that he had any 
claim, shows such reasonable cause 
for his failure to give the required 
notice. as excuses the same. Caspar 
v. Hast Providence Artesian Well Co., 
139 A. 470, 49 R.I. 8 (2) The trial 
court was juStified in finding that 
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the employer be 


failure to give notice of injury was 
excusable, where the employer sent 
claimant to its hospital, operated on 
her finger, and made inquiries con- 
cerning it. Sears-Roebuck & Co, v. 
Starnes, 26 S.W.(2d) 128, 160 Tenn. 
504. 


[b] Reasonable excuse satisfac- 
tory to trial tribunal is necessary in 
some jurisdictions. Beech v. Keich- 
er, 289 S.W. 519, 154 Tenn. 329. 


[c] Ignorance of law no excuse. 
—An injured employee’s ignorance of 
the statutory requirement for notice 
of injury cannot excuse failure to 
give such notice. Brookside Mills v. 
Harrison, 11 S.W.(2d) 679, 158 Tenn. 
86. 


[d] Ignorance of employee of re- 
lation of injury to employment.— 
Hoage v. Employers’ Liability Assur. 
Corporation, 62 App.D.C. 77, 64 F.(2d) 
715 (“Longshoremen’s and Harbor 
Workers’ Compensation Act § 12 [338 
USCA § 912]). 


[e] Physical incapacity insufficient 
excuse.—Where the injured em- 
ployee was in fuil possession of his 
mental faculties, the injury result- 
ing in the loss of both arms by ampu- 
tation does not excuse his failure to 
give the statutory notice in the re- 
quired time. Beech vy. Keicher, 289 
S.W. 519, 154 Tenn. 329. 


{f] For good cause shown.—The 
notice required by Vernon Civ. St. 
Annot. Suppl. (1918) art 5246—43 may 
be waived for good cause by the board 
and court in meritorious cases. Con- 
solidated Underwriters v. Seale, (Tex. 
Civ.App.) 237 S.W. 642. 


Lg] Reasonable cause for delay.— 
Where an employee strained himself 
on April 13 and notified the foreman 
on May 138, when a knot appeared, 
compensation for hernia could not be 
denied for failure to give timely no- 
tice of the accident, notwithstanding 
formal notice was not given until 
some time later, the employee hav- 
ing treated the injury lightly and 
continued at work until bothered by 
the hernia. Hay v. Swiss Oil Co., 60 
S.W.(2d) 385, 249 Ky. 165. 


{h] Failure of employee’s injury 
to appear until more than thirty days 
after the accident is good cause for 
failure to give the employer a timely 
written notice. State ex rel. Buttiger 
rf Haid, 51 S.W.(2d) 1008, 330 Mo. 

030. 


[i] Igncrance, without apparent 
fault, of serious consequences of ac- 
cident, by an employee and his em- 
ployer’s representative, excuses the 
failure to give the requisite written 


notice. Ware vy. Illinois Cent. Ry. 
Co., 281 S.W. 927, 153 Tenn. 144. 
[j] Infancy of dependents is a 


reasonable excuse for their failure 
to give notice of the accident to the 
employer within the time required b 
the act. McClain vy. Kingsport Int 
provement Corporation, 245 S.W. 837, 
147 Tenn. 130 [dist Patten Hotel Co. 
v. Milner, 238 S.W. 75, 145 Tenn. 632, 
where the widow was the direct ben- 
eficiary ]. 


{k] Promise of continued employ- 
ment.—The employer’s promise of 
continued employment and his subse- 
quent conduct was held to excuse the 
employee’s failure to give written no- 
tice of accident within thirty days as 
required by Workmen’s Compensa- 
tion Act § 22. Ezell v. Tinton, 264 S. 
W. 355, 150 Tenn. 300. 


[1] Board may waive requirement 
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not prejudiced by the want of, or defect or delay in 
giving the notice.®§ 
of qualification in the act in respect of the time 


Where, because of the absence 


for good cause in a meritorious case. 
Millers’ :Indemnity Underwriters v. 
Patten, (Tex.Civ.App.) 238 S.W.. 240 
[aff (Commn.App.) 250 S.W. 154] (un- 
der Texas Act). 


[m] .Employee’s belief that inju- 
ries were trivial afforded good cause 
for delay in giving notice thereof. 
Texas Employers’ Ins. Ass’n y. Clark, 
(Tex.Civ.App.) 23 S.W.(2d) 405. 


[n] Ignorance of employee that 
his employer carried compensation 
insurance may be considered on the 
question of whether there was good 
cause for the employee’s delay in giv- 
ing notice of his injury. Texas Hm- 


ployers’ Ins, Ass’n vy. Clark, (Tex. 
Civ.App.) 23 S:W.(2d) 405. 
[o] Applicability of act.—The 


provision of the statute regarding the 
waiving of limitations in meritori- 
ous compensation cases is material 
only where the employee failed to 
give the notice within the statutory 
period. Norwich Union Indemnity 
Co. v. Wilson, (Tex.Civ.App.) 17 S.W. 


asg 68 (Rev. St. [1925] art 8307 § 
a). 
[p] After removal of incapacity. 


—Under the Texas statute, an injured 
employee may claim that after the re- 
moval of his incapacity he was de- 
layed by good cause in giving notice. 
Norwich Union Indemnity Co. v. Wil- 
son, (Tex.Civ.App.) 17 S.W.(2d) 68. 


[aq] Promise of physician.—That 
an injured employee relied on a doc- 
tor’s promise to secure compensation 
for him, and waited a year after 
learning the nature of his injuries be- 
fore giving notice of injuries to his 
employer and making a claim for 
compensation, is not a “good cause” 
for waiving strict compliance with 
the Compensation Act. New Am- 
sterdam Casualty Co. v. Keller, (Tex. 
Civ.App.) 62 S.W.(2d) 637. 


57. Hynes v. Pullman Co., 119 N. 
EH. 706, 223 N.Y. 342, Ann.Cas.1918C 
1040; Bixby v. Cotswood Comfortable 
Co., 186 N.Y.S. 762, 195 App.Div. 659; 
Wirt Franklin Petroleum Corp. vy. 
Wilson, 23 P.(2d) 644, 164 Okl. 129; 
Dover Oil Co. v. Bellmeyer, 20 P. 
(2d) 556, 163 Okl. 51; Hinderliter 
Tool Co, v. Snyder, 20 P.(2d) 558, 163 
Okl. 50; Trigg Drilling Co. v. Thom- 
as, 15 P.(2d) 985, 160 Okl. 85;- Coline 
Oil Corporation v. Vaughn, 11 P.(2d) 
121, 157 Okl. 101; Lee Drilling Co. v. 
Ralph, 9 P.(2d) 954, 156 Okl.. 140; 
Oklahoma Ry. Co. v. Banks, 8 P.(2d) 
17, 155 Okl. 152; Pioneer Gas Utilities 
Co. v. Howard, 7 P.(2d) 435, 154 Ok. 
239; Velie Mines Corp. v. Rogers, 1 
P.(2d) 358, 150 Oki. 185; Oklahoma 
Natural Gas Corp. v. Baker, 298 P. 
875, 148 Okl. 277; Ford Motor Co. v. 
Hunt, 293 P. 1038, 146 Oki. 105, 78 
A.U.R. 1227; Fidelity Union Casualty 
Co. v. State Industrial Commission, 
265 P. 131, 180 Okl. 65; Pawhuska vy. 
Shelton, 235 P. 213, 109 Okl. 208; Ok- 
lahoma General Power Co. vy. State In- 
dustrial Commission, 235 P. 1095, 108 
Okl. 251; Okmulgee Democrat Pub. 
Co. v. State Industrial Commission of 
Oklahoma, 206 P. 249, 86 Okl. 62. 


[a] Physical condition of compen- 
sation claimant may be of such se- 
verity and gravity as to excuse him 
from giving notice in strict compli- 
ance with the requirements of the 
act. Okmulgee Democrat Pub. Co. v. 
State Industrial Commission of Ok- 
lahoma, 206 P. 249, 86 Okl. 62. 


58. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815; Reed 
v. Monticello Tp., 205 N.W. 258, 164 
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in which notice of the accident must be given, the 
timely giving of notice is mandatory,°® and the fail- 
ure to give a timely notice is a bar to compensa- 
tion,®® that the employee was prevented from giv- 
ing notice within the time prescribed by the state- 
ment of the employer’s physician that he was suf- 
fering from a disease and not from the results of the 
accident will not excuse the failure to give a timely 
notice.*t_ Where a mistake is sufficient to excuse 
a failure of, or defect in, the notice, it must be a 
mistake of fact rather than a mistake of law which 
will so operate.*2 Until the failure to give, or the 
defect or delay in giving, the required notice is 
excused for a proper reason, the commission is with- 
oft authority to award compensation to claimant.®* 
Negligence of the employee in regard to the giving 
of the statutory notice, by itself, will not preclude 
his being excused from giving such notice in time, 
where an excusable cause therefor is nevertheless 
found.** Like the act generally,®® the provisions 
thereof setting forth the grounds which will ex- 
cuse any default in the required notice are to be 
liberally construed.*® Hence, where the board or 


court may waive the requirement of notice for good» 


cause,®’ all that is required of the employee is that 
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he prosecute his claim with that degree of diligence 
that an ordinary man situated as he is would exer- 
cise under the same or similar cireumstances.°* An 
inconsiderable accident or mistake will not support 
an excuse under some of the acts;®® if the neglect to 
give notice results in prejudice to the employer, the 
reason to support an excuse must be very substan- 
tial.7° The giving of notice may be excused where 
giving the same would avail nothing and serve no 
useful purpose.7! Since the requirement of notice 
implies knowledge on the part of the employee,*? 
a delay in the giving of notice beyond the required 
time will be excused where caused by the employee’s 
ignorance that he suffered a compensable injury.** 
Under some of the acts a notice'is required to be 
served on the employer of an employee, who has 
died as the result of an injury~sustained in the 
course of his employment, by his beneficiaries which 
sets forth among other matters the names, addresses, 
and relationship to deceased of persons claiming to 
be beneficiaries entitled to share in the benefits un- 
der the act.7* The failure to serve such a notice 
will not defeat an action by such beneficiaries under 


the-act where the employer on his part has failed 


to give to such beneficiaries the requisite notice of 


Minn. 358. 


{a] Ignorance of law.—Where an 
employee of a town was injured, and 
failed to give notice of his injury 
within the time prescribed because 
of mistake and ignorance of law, and 
the town was not prejudiced by the 
delay, it was not excused from lia- 
bility for such injury. Reed v. Mon- 
sere Tp., 205 N.W. 258, 164 Minn. 


[b] Absence of prejudice.—Where 
injury to an employee’s eye caused 
impairment of the eyesight at the 
time of the accident, and was not 
aggravated by failure to _ receive 
prompt medical attention, the em- 
ployee’s failure to give his employer 
notice required by Ky. St. Suppl. 
(1918) § 4914, without delay, was not 
prejudicial to the employer, and does 
not preclude recovery of compensa- 
tion, where such delay was due to 
mistake, under § 4917. Bates & Rog- 
ers Const. Co. v. Allen, 210 S.W. 467, 
183 Ky. 815. 


59. See supra § 767. 
60. See supra § 767. 


61. Ex parte Harper, 97 So. 140, 
210 Ala. 134. 


{a] Particular statute considered. 
—(1) Under Workmen’s Compensa- 
tion Act § 19, requiring an injured 
employee to give notice of the acci- 
dent to the employer within five days, 
unless prevented from doing so by 
fraud or deceit or equal good reason, 
and prohibiting compensation unless 
such written notice is given within 
ninety days after the accident, no ef- 
fectual notice of injury can be given 
under the act after the expiration 
of the ninety-day period, even if the 
employee was prevented from giving 
the notice by the statement of the 
employer’s physician that he was 
suffering from a disease and not from 
the results of the accident. Ex par- 
te Harper, 97 So. 140, 210 Ala. 134. 
(2) Where the claim of an_ injured 
employee to compensation is meri- 
torious, and the employer has not 
been prejudiced by the employee's 
delay in giving notice of the injury, 
the want of mistake or reasonable 


cause, to preclude recovery of com- 
pensation, should be very convincing. 
Bates & Rogers Const. Co. v. Allen, 
210 S.W. 467, 183 Ky. 815. 


62. Brackett’s Case, 138 A. 557, 126 
Me. 365. 


[a] “Mistake” defined.—‘‘Mistake” 
excusing the employee’s failure to 
give notice of the injury means “mis- 
take of fact,’’ not of law, the mistake 
of fact taking place when either some 
fact which really exists is unknown, 
or some fact is supposed to exist 
which really does not exist. Brack- 
ett’s Case, 138 A. 557, 126 Me. 365. 


63. Hinderliter Tool Co. v. Snyder, 
20 P.(2d) 558, 163 Okl. 50; Oklahoma 
ee Co. v. Banks, 8 P.(2d) 17, 155 Okl. 
152. 


[a] In absence of evidence that 
notice of the employee’s injuries 
could not have been given, or that 
the employer or insurer had not been 
prejudiced, the industrial commis- 
sion cannot excuse failure to give no- 
tice. Hinderliter Tool Co. v. Snyd- 
er, 20 P.(2d) 558, 163 Okl. 50. 


64. Donahue v. R. A. Sherman’s 
Sons Co., 98 A. 109, 115, 39 R.I. 378, 
L.R.A.1917A 76. 


“We have seen that in a num- 
ber of cases, which presented solely 
a condition of negligence, this court 
has granted relief, when in its dis- 
cretion it appears to have considered 
the hardship too severe a penalty to 
impose for the lack of care. And 
this court has only refused relief 
when the neglect was unaccompanied 
by other circumstances upon which 
could be predicated some measure of 
accident, or mistake, or unforeseen 
cause. The result of the respond- 
ent’s claim is that, in workmen’s com- 
pensation cases, whatever may be 
the accident or the reasonableness of 
the cause, if there also appears any 
degree of inattention, relief will be 
denied. In all the Rhode Island cas- 
es which we have cited . there 
had been neglect, there had been a 
failure on the part of the petitioner 
to vigilantly attend to safeguarding 
his legal rights; but the court has 


found other circumstances which ex- 
cused that neglect.’’ Donahue vy. R. 
A. Sherman’s Sons Co., supra. 


[a] Thus a finding that claim- 
ant was guilty of some measure of 
negligence is not inconsistent with a 
finding that a failure to give notice 
was excused by accident or unfore- 
seen cause. Donahue v. R. A. Sher- 
man’s Sons Co., 98 Aail09. 39 R.I. 373, 
L.R.A.1917A 76. 


65. See supra § 65. wee 


66. Desrochers v. Atwood-Craw- 
ford Co:, 131A. 48, 47 Rb 116; “Den- 
ahue v. R. A. Sherman’s Sons Co., $8 
A. 109; 39°°RiE (3738, DARA. 1917 AS TG. 


67. See cases supra note 56. 


6s. Consolidated Underwriters v. 
ects, (Tex.Civ.App.) 237 S.W. 642, 


“That is to say, that if an ordinary 
man, situated as appellee was, would 
have given notice to the insurance 
company or the subscriber within 
thirty days after the happening there- 
of, then this claim was barred; but 
if an ordinary man, situated as ap- 
pellee was, would not have given such 
notice, this claim was not barred.” 
Consolidated Underwriters v. Seale, 
supra. 


What constitutes good cause as 
question for jury see infra § 1024. 


69. Caspar v. East Providence Ar- 
tesian Well Co., 139 A. 470, 49 R.I. 8; 
Desrochers v. Atwood-Crawford Co., 
131 A. 48, 47 R.I. 116; Donahue v. R. 
A. Sherman’s Sons Co., 98 A. 109, 39 
Ril. 378, L.R.A.1917A 76. 


70. Caspar v. East Providence Ar- 
tesian Well Co., 1389 A. 470, 49 R.I. 8. 


71. R. W. Hartwell Motor Co. v. 
Peer eou 26 S.W.€2d) 153, 160 Tenn. 


72. Maryland Casualty Co. v. Rob- 
inson, 141 S.E. 225, 149 Va. 307. 


_ 73% Maryland Casualty Co. v. Rob- 
inson, supra. 


74. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the fact of death.75 


[§ 769] b. Actual Notice or Knowledge—(1) In 
Except in some jurisdictions where a con- 


General. 
trary rule prevails,’® it is usually 


75. Alaska Treadwell Gold Mining 
Gow, Crinisse 255) oh 8 LOPI16 7 C.C LA. 
138. 


Necessity for notice of death see 
infra § 1486. 


Notice of claim see infra § 803. 


76. Beech v. Keicher, 289 S.W. 519, 
154 Tenn. 329. 


77. Ala.—American Radiator Co. v. 
Andino, 116 So. 121, 217 Ala. 424; 
Sloss-Sheffield Steel & Iron Co. v. 
Keefe, 116 So. 424, 217 Ala. 409; Ala- 
bama Marble Co. v. Jones, 116 So. 147, 
217 Ala. 300; Sloss- Sheffield Steel & 
Iron Co. v. Keefe, 113 So. 400, 216 Ala. 
Sl0s 40x, parte, Fh. J. - Du Pont De 
Nemours & Co., 105 So. 592, 213 Ala. 
604; Ex parte Stith Coal Co., 104 So. 
756, 213 Ala. 399; Tennessee Coal, Iron 
& R. Co. v. Pope, 107 So. 735, 21 Ala. 
App. 183 [cert den 107 So. 736, 214 
Ala. 383]. 


Cal.—Western States Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 735, 
182 Cal. 140; Leadbettor v. Industrial 
Accident Commission, 177 P. 449, 179 
Cal. 468. 


Idaho.—Crowley v. Idaho Industrial 
Training School, 26 P.(2d) 180; Page 
v. State Ins. Fund, 22 P.(2d) 681; 
Cooper v. Independent Transfer & 
Storage Co., 19 P.(2d) 1057, 52 Idaho 
747. 


Ill.—Carson Payson Co. v. Indus- 
trial Commission, 173 N.E. 184, 340 
Ill. 6382; Ralph H. Simpson Co. v. 
Industrial Commission, 169 N.E. 225, 
337 Ill. 454; Heyworth v. Industrial 
Commission, 151 N.E. 920, 321 Ill. 298; 
Omaha Boarding & Supply Co. v. In- 
dustrial Commission, 138 N.E. 106, 306 
Ill. 384; Marshall Field & Co. v. In- 
‘dustrial Commission, 137 N.E. 121, 305 
Ill. 134; Bowman v. Industrial Com- 
mission, 124 N.E. 3873, 289 Ill. 126; 
Sulzberger & Sons Co. v. Industrial 
Commission, 120 N.E. 535, 285 Ill. 223; 
Parker-Washington Co. v. Industrial 
Board, 113 N.E. 976, 274 Ill. 498. 


Ind.—State v. Gageby, (App.) 184 
N.E. 190; Fear Campbell Co. v. 
aoe eak 164 N.E. 282, 88 Ind.App. 

2. 


Kan.—Smith v. Solvay Process Co., 
163 P. 645, 100 Kan. 40; Knoll v. City 
of Salina, 157 P. 1167, 98 Kan. 428. 


Ky.—wW. E. Gunn & Co. v. Woody, 
39 S.W.(2d) 998, 239 Ky. 528; McKin- 
ney Steele Co. v. Lewellen, 5 S.W.(2d) 
1042, 224 Ky. 200; Coneva Coal Cor- 
poration v. Morris, 4 S.W.(2d) 1111, 
223 Ky. 839; Dawkins Lumber Co. v. 
Hale, 299 S.W. 991, 221 Ky. 755; Black 
Mountain Corporation v. Murphy, 290 
S.W. 1036, 218 Ky. 40; Elkhorn Coal 
Co. v. Combs, 283 S.W. 1007, 214 Ky. 
635; Bates & Rogers Const. Co. v. 
Emmons, 265 S.W. 447, 205 Ky. 21; 
Wilburn v. Auto Exchange, 247 S.W. 
1109, 198 Ky. 29; Bates & Rogers 
Const. Co. v. Allen, 210 S.W. 467, 183 
Ky. 815. 


La.—Smith v. White, 83 So. 584, 146 
La. 313; Williams v. Leyland Steam- 
ship Line, 7 La.App. 33; Connell v. 
U. S. Sheet & Window Glass Co., 2 La. 
App. 93. 


Me.—Bartlett’s Case, 134 A. 163, 125 
Me. 374; Pennell vy. City of Portland, 
125 A. 143, 124 Me. 14; Spiller’s Case, 
120 A. 626, 122 Me. 492; Lachance’s 
Case, 118 A. 370, 121 Me. 506; Graney’s 
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notice or knowledge of the injury brought home to 


held that actual 


Case, 118 A. 369, 121 Me. 500. 


Mass.—Movitz’s Case, 165 N.E. 21, 
266 Mass. 153; Dorney’s Case, 156 N. 
E. 718, 259 Mass. 350; Walkden’s Case, 
129 N:E. 396,287 Mass: 115; In’ re 
Mathewson, 116 NE. 831, 227 Mass. 
470; In re Murphy, 115 N.E. 40, 226 
Mass. 60; In re McLean, 111 N.E. 783, 
223 Mass. 342. 


Mich.—Johnson v. Ford Motor Co., 
215 N.W. 310, 240 Mich. 316; Curtis v. 
Slater Const. Co., 160 N.W. 659, 194 
Mich. 259; Matwiczuk v. American 
Car, etc., Co., 155 N.W. 412, 189 Mich. 
449. 


Minn.—State v. Pennington County 
Dist. Ct., 156 N.W. 278, 132 Minn. 251; 
State v. St. Louis County Dist. Ct., 
152 N.W. 838, 129 Minn. 423. 


Mo.—McFall v. Barton-Mansfield 
Co., 61 S.W.(2d) 911. 


Mont.—Roundup Coal Mining Co. v. 
Industrial Accident Board, 23 P.(2d) 
253, 94 Mont. 386. 


Neb.—Clary v. R. S. Proudfit Co., 
247 N.W. 417, 124 Neb. 582; Skelly Oil 
Co. v. Gaugenbaugh, FY) N.W. 688, 
119 Neb. 698. 


N.J.—Granowitz v. Hay Foundry & 
Iron Co., 162 A. 582, 109 N.J.Law 394 
Pafi 157 A. 130,79) NW. Mises 116515 
Standard Water System Co. v. Ort, 
160 A. 523, 10 N.J.Mise. 659 [rev on 
other grounds 166 A. 335, 110 N.J.Law 
586]; Granowitz v. Hay Foundry & 
Iron, Co., 157 A. 130) 9 N.J.Mise.. 1165 
[aff 162 A. 582, 109 N.J.Law S94]; 
Roney v. Griffith Piano. Co.,, 131 A: 
680, 4 N.J.Misc. 31. 


N.M.—Maestas v. American Metal 
Co. of New Mexico, 20 P.(2d) 924, 37 
N.M. 203; Mumford v. State Highway 
yep oe 1) Pi(2a)e e115," 35) NEM: 
404. \ 


N.Y.—La Graves v. Standard Oil Co. 
of New York, 207 N.Y.S. 344, 211 App. 
Div. 221; Doherty v. David Lupton 
Co., 196 N.Y.S. 829, 203 App.Div. 378; 
Hunko v. Buffalo Crushed Stone Co., 
196 N.Y.S. 569, 203 App.Div. 284; In- 
sana v. Nordenholt Corporation, 183 N. 
Y.S. 83, 193 App.Div. 1. 


Okl.—Maryland Casualty Co. v. Os- 
born, 26 P.(2d) 934; Consolidated Util- 
ities Co. v. Thomason, 26 P.(2d) 923; 
Wirt Franklin Petroleum Corporation 
v. Wilson, 23 P.(2d) 644, 164 Okl. 129; 
Southwestern Bridge & Culvert Co. v. 
Sullenberger, 20 P.(2d) 891, 163 Okl. 
68; Manhattan Const. Co. v. Tottress, 
17 P.(2d) 407, 161 Okl. 69; Indian Ter- 
ritory Illuminating Oil Co. v. Cavi- 
ness, 16 P.(2d) 132, 160 Okl. 110; In- 
dian Territory Illuminating Oil Co. v. 
Parker, 16 P.(2d) 134, 160 Okl. 109; 
Norman Steam Laundry v. State In- 
dustrial Commission, 16 P.(2d) 92, 160 
Okl. 107; Indian Territory Illuminat- 
ing Oil Co. v. Barrett, 16 P.(2d) 133, 
160 Okl. 106; Indian Territory Illu- 
minating Oil Co. v. Collins, 15 P.(2d) 
832, 159 Okl. 302; Indian Territory 
Illuminating Oil Co. v. Barrett, 15 P. 
(2d) 831, 159 Okl. 302; Indian Terri- 
tory Illuminating Oil. Co. v. Warren, 
15 P.(2d) 830, 159 Okl. 301; Indian 
Territory Tlluminating Oil Co. Sve 
Glasscock, 15 P.(2d) 829, 159 Okl. 300; 
Indian Territory Illuminating Oil Co. 
v. Colson, 15 P.(2d) 828, 159 Okl. 299; 
Indian Territory Illuminating Oil Co. 
v. Stone, 13 P.(2d) 579, 158 Okl. 262; 
Gypsy Oil Co. v. Jackson, 12 P.(2d) 


the employer or insurer within the required time, 
however, will excuse the failure to give a timely 
formal notice or a defect in the notice given,™? in 


694, 158 Okl. 139; Indian Territory Il- 
luminating Oil Co. v. Sharver, 11 P. 
(2d) 187, 157 Okl. 117; Coline Oil Co. 
v. Winters, 8 P.(2d) 675, 155 Okl. 217; 
Evans-Wallower Lead Co. v. Bayless, 
7 P.(2d) 411, 154 Okl. 194; Prairie Oil 
& Gas Co. v. Melton, 3 P.(2d) 229, 153 
Okl. 114; Hailey-Ola Coal Co. v. State 
Industrial Commission, 3 P.(2d) 688, 
152 Okl. 97; Beck Mining & Royalty 
Co. v. Seay, 289 P. 1108, 144 Okl. 155; 
W. R. Pickering Lumber Co. v. Tin- 
cup, 269 P. 262, 132 Okl. 241; Fidelity 
Union Casualty Co. v. State Industrial 
Commission, 265 P. 131, 130 Okl. 65; 
U.S. Fidelity & Guaranty Co. v. Cruce, 
263 P. 462, 129 Okl. 60, 56 A.L.R. 879; 
U. S. Fidelity & Guaranty Co. v. 
State Industrial Commission, 251 P. 
597, 120 Okl. 277; Lawrence v. State 
Industrial Commission, 251 P. 40, 120 
Okl. 197; Oklahoma General Power Co. 
v. State Industrial Commission, 235 P. 
1095, 108 Okl. 251. 


R.I.—Gibbons v. United Electric 
Rys. Co., 138 A. 175, 48 R.I. 353. 


S.D.—Lang v. Jordan Stone Co., 249 
N.W. 314. 


Tenn.—Ware v. Illinois Cent. Ry. 
Co., 281 S.W. 927, 153 Tenn. 144. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Arnold, (Civ.App.) 57 S.W.(2d) 954; 
Maryland Casualty Co. v. Stevens, 
(Civ.App.) 55 S.W.(2d) 149; Texas 
Employers’ Ins. Ass’n v. Bradshaw, 
(Civ.App.) 27 S.W.(2d) 314; Ocean 
Accident & Guarantee Corporation v. 
Nance, (Civ.App.) 25 S.W.(2d) 665; 
Texas Employers’ Ins Ass’n v. Frick- 
er, (Civ.App.) 16 S.W.(2d) 390; Texas 
Employers’ Ins. Ass’n v. Lovett, (Civ. 
App.) 19 S.W.(2d) 397; Texas Em- 
ployers’ Ins. Ass’n v. Wonderley, (Civ. 
App.) 16 S.W.(2d) 386. 


Utah.—Hartford Accident & Indem- 
nity Co. v. Industrial Commission of 
Utah, 228 P. 753, 64 Utah 176. 


Va.—Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89. 


Wis.—Van Domelon v. Town of Van- 
den Broeck, 249 N.W. 60; Seaman 
Body Corporation v. Industrial Com- 
mission, 245 N.W. 68, 209 Wis. 321; 
Zurich Accident & Liability Ins. Co. 
v. Industrial Commission, 233 N.W. 
772, 203 Wis. 135; Frank Martin-Las- 
kin Co. v. Industrial Commission, 179 
N.W. 740, 172 Wis. 548; A. Breslauer 
v. Industrial Commission, 167 N.W. 
256, 167 Wis. 202. 


Ont.—Armstrong v. Canada Atlan- 
tic R. Co., 2 Ont-Li 219. 


“Tf the injury occur under the eye 
of the employer, or if all the facts are 
brought to his knowledge within the 
time written notice is required, he can 
suffer no injury; the giving of notice 
becomes a matter of technical form, 
a trap for the helpless and unadvised. 
Construing our statutes as a whole, 
we think this result is not intended.” 
Ex parte Stith Coal Co., 104 So. 756, 
757, 213 Ala, 399: 


[a] Knowledge of employer or car- 
rier.—The injured employee need not 
give notice of injury if the insurance 
association or the subscriber had oth- 
er notice thereof. Ocean Accident & 
Guarantee Corporation v. Nance, (Tex. 
Civ.App.) 25 S.W.(2d) 665 (Rev. St. 
[1925] art 8307 § 4a). 


{[b] Right to compensation not 


990 [71 ¢.5) 


the absence of a showing, in some jurisdictions, that 
the employer was prejudiced,‘® or that the employee 
intended to mislead his employer,’® by the failure 
To show a want of prejudice 
in the latter ease, the information obtained by the 
employer must show an accidental injury received in 
the course of, and growing out of, the employment,®° 
or it must show an injury and such other facts as 
would indicate a desire for medical attention and the 


to give formal notice. 


barred.—(1) Under Workmen’s Com- 
pensation Act § 24, where the employ- 
er knew all about the accident to the 
employee immediately thereafter, and 
within thirty days from the time of 
the accident authorized the payment 
by liability insurance company of the 
doctor’s bill for caring for the injury, 
the failure to give written notice 
within thirty days after the accident 
did not prevent recovery. Bowman 
v. Industrial Commission, 124 N.E. 
373, 289 Ill. 126. (2) Failure to give 
statutory notice of injury does not 
prevent the recovery of compensation 
if defendant had knowledge of the 
injury and the substantial facts con- 
nected therewith. Sloss-Sheffield 
Steel & Iron Co. v. Keefe, 116 So, 424, 
217 Ala. 409. 


[ec] Report of accident.—Where 
the employer’s foreman knew of the 
accident when it occurred and did not 
consider it sufficiently serious to re- 
quire a report, and the employee’s 
failure to give notice was without in- 
tent to mislead or prejudice the em- 
ployer, the case was not within Comp. 
L. (1917) § 3156x, as added by lL. 
(1921) c 67 § 1, authorizing reduction 
of award by fifteen per cent, if the 
employee fails to report the accident 
within forty-eight hours or fails to re- 
port for medical treatment within 
such time. Hartford Accident, & In- 
demnity Co. v. Industrial Commission 
of Utah, 228 P. 753, 64 Utah 176. 


{d] “Accident” and “injury” dis- 
tinguished.—There is a distinction 
between the terms “accident” and “in- 
jury’? as used in Workmen’s Compen- 
sation Act § 20, providing that actual 
knowledge of injury shall be equiva- 
lent to service of notice, etc. Lead- 
bettor v. Industrial Accident Commis- 
sion, 177 P. 449, 179 Cal. 468. 


[e] Notice indefinite as to time.— 
Where an employee, injured at his 
work in a machine shop, in his notice 
gave the time of his injury as ‘‘Some 
date between May and August,” the 
notice is sufficient, in view of the facts 
that the employee had been treated 
by the employer’s first aid department, 
Dad been examined at its hospital, had 
notified the foreman, and was absent 
from work twelve days. Johnson v. 
Ford Motor Co., 215 N.W. 310, 240 
Mich. 316. 


{f] Where employer directed that 
injured employee be sent to hospital, 
written notice of the injury was un- 
necessary, such fact indicating that 
the employer had knowledge of the 
injury. W. E. Gunn & Co. v. Woody, 
39 S.W.(2d) 998, 239 Ky. 528. 


[g] Knowledge of injury carries 
with it knowledge of all things which 
may reasonably be anticipated to re- 
sult therefrom. ' Dawkins Lumber Co. 
v. Hale; 299. S.W. 991, 221 Ky. 755. 


{h] Finding of no prejudice un- 
necessary where it is found that the 
employer had knowledge, absence of 
prejudice or knowledge being alterna- 
tive excuses. Dorney’s Case, 156 N. 
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E. 718, 259 Mass. 350. 


[i] Knowledge and notice equiva- 
lent.—Service of written notice of ac- 
cident is not an absolute condition 
precedent to the prosecution of a com- 
pensation claim), since actual knowl- 
edge of the accident and injury on the 
part of the employer or managing 
agent or superintendent is, under stat- 
ute, equivalent to such service. State 
ex rel. Roundup Coal Mining Co. v. 
Industrial Accident Board, 23 P.(2d) 
253, 94 Mont. 386. 


[ij] Knowledge of injury rather 
than accident is sufficient.—Standard 
Water System Co. v. Ort, 160 A. 523, 
10 N.J.Misc. 659 [rev on other grounds 
166 A. 335, 110 N.J.Law 586]. 


my € 
[k] Employer present at accident. 
—Where the employer was. present at 
the time the injury was _ received 
by the employee, and gave notice of 


‘such injury to the industrial commis- 


sion, statutory notice by the employee 
will be excused, in the absence of a 
showing of prejudice. Lawrence v. 
State Industrial Commission, 251 P. 
40, 120 Okl. 197. 


[1] Presence at inquest.—That the 
employer was represented at the in- 
quest over the body of a deceased em- 
ployee held within thirty days after 
the accident sufficiently showed that 
the employer had notice within the 
time required by the Workmen’s Com- 
pensation Act. Sulzberger & Sons Co. 
v. Industrial Commission of Illinois, 
120. N.E. 535, 285 Ill. 223. ; 


78. Consolidated Gas Utilities Co. 
v. Thomason, (Okl.) 26 P.(2d) 923; 
Wirt Franklin Petroleum Corporation 
v. Wilson, 23 P.(2d) 644, 164 Okl. 129; 
Manhattan Const. Co. v. Tottress, 17 
P.(2d) 407, 161 Okl. 69; Indian Terri- 
tory Illuminating Oil Co. v. Caviness, 
16 P.(2d) 132, 160 Okl. 110; Indian 
Territory Illuminating Oil Co. v. 
Parker, 16 P.(2d) 134, 160 Okl. 109; 
Norman Steam Laundry v. State In- 
dustrial Commission, 16 P.(2d) 92, 160 
Okl. 107; Indian Territory Illuminat- 
ing Oil Co. v. Barrett, 16 P.(2d) 133, 
160 Okl. 106; Indian Territory Illu- 
minating Oil Co. v. Collins, 15 P.(2d) 
832, 159 Okl. 302; Indian Territory Il- 
luminating Oil Co. v. Barrett, 15 P. 
(2a) 831, 159 Okl. 302; Indian Terri- 
tory Illuminating Oil Co. v. Warren, 
15 P.(2d) 830, 159 Okl. 301; Indian 
Territory Illuminating Oil Co. vy. 
Glasscock, 15 P.(2d) 829, 159 Okl. 300; 
Indian Territory Illuminating Oil Co. 
v. Stone, 13 P.(2d) 579, 158 Okl. 262; 
Indian Territory Illuminating Oil Co. 
v. Sharver, 11 P.(2d) 187, 157 Okl. 117; 
Evans-Wallower Lead Co. v. Bayless, 
7 P.(2d) 411, 154 Okl. 194; Prairie Oil 
& Gas Co. v.' Melton, 3 P.(2d) 229, 
153 Okl. 114; Hailey-Ola Coal Co. v. 
State Industrial Commission, 3 P.(2d) 
688, 152 Okl. 97; Beck Mining & Roy- 
alty Co. v. Seay, 289 P. 1103, 144 Okl. 
155; W. R. Pickering Lumber Co. v. 
Mincupy com Es 2Oas alos Onl maa 
Fidelity Union Casualty Co. v. State 
Industrial Commission, 265 P. 131, 130 
Okl. 65; U. S. Fidelity & Guaranty 


securing of compensation.§? 
acts actual: knowledge of the employer may serve 
to entitle the employee to compensation only for 
the period prior to which formal written notice is 
given,®? although even in such a jurisdiction knowl- 
edge under, or taken with, other circumstances may 
constitute a full excuse for the failure of the em- 
ployee to give the required notice in time.** 
the employer had knowledge of the accident at the 
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Under some of the 


That 


Co. v. Cruce, 263 P. 462, 129 Okl. 60, 
56 A.L.R. 879; U. S. Fidelity & Guar- 
anty Co. v. State Industrial Commis- 
sion, 251 P. 597, 120 Okl. 277; Law- 
rence y. State Industrial Commission, 
251 P. 40, 120 Okl. 197; Oklahoma Gen- 
eral Power Co. v. State Industrial 
Commission, 235 Pal095, 108 Okl. 251; 
A. Breslauer Co, y. Industrial Com- 
mission of WisconSin, 167 N.W. 256, 
167 Wis. 202; Armstrong v. Canada 
Atlantic R. Co., 2 Ont.L. 219. 


[a] Medical aid furnished after 
knowledge. — Where employer had 
actual notice of) injury and furnished 
immediate medical attention, and 
claimant received treatment, written 
notice of claim is not required. Ev- 
ans-Wallower Lead Co. v. Bayless, 7 
P.(2d) 411, 154 Okl. 194. 


79. A. Breslauer & Co. v. Industrial 
Commission, 167 N.W. 256, 167 Wis. 
202. 


80. Wirt Franklin Petroleum Cor- 
poration v. Wilson, 23 P.(2d) 644, 164 
Okl. 129; Norman Steam Laundry v. 
State Industrial Commission, 16 P. 
(2d) 92, 160 Okl. 107; Hales v. Okla- 
homa Producing & Refining Co. of 
America, 232 P. 42, 109 Okl. 286. 


[a] For example, where it appears 
that, in spite of the employer’s knowl- 
edge of the injury to the employee, he 
was given no intimation that the in- 
jury occurred in .the course of em- 
ployment, it was not improper for the 
commission to refuse to excuse the 
failure of the employee to give timely 
notice. Hales v. Oklahoma Producing 
& Refining Co. of America, 2382 P. 42, 
109 Okl. 286. ° 

81. Wirt Franklin Petroleum Cor- 
poration v. Wilson, 23 P.(2d) 644, 164 
Okl. 129; Norman Steam Laundry v. 
State Industrial Commission, 16 P. 
(2d) 92, 160 Okl. 107. 


82. Black Diamond Collieries v. 
Deal, 234 S.W. 322, 144 Tenn. 465. 


83. Bragg’s Quarry v. Smith, 33 S. 
W.(2d) 87, 34 S.W.(2d) 714, 161 Tenn. 
682; Sears-Roebuck & Co. v. Starnes, 
26 S.W.(2d) 128, 160 Tenn. 504; Wash- 
ington County v. Evans, 299 S.W. 780, 
156 Tenn. 197; Ware y. Illinois Cent. 
Ry. Co., 281 S.W. 927, 153 Tenn. 144. 


[a] For example (1) knowledge 
plus ignorance without fault of the 
serious consequenees of the accident 
on the part of the employee and the 
representatives of the employer may 
constitute a full excuse for the abso- 
lute failure to give the formal notice 
within the required time. Ware v. 
Illinois Central Ry. Co., 281 S.W. 927, 
153 Tenn. 144. (2) Where the em- 
ployer knew about the accident, sent 
the employee to the hospital, employed 
doctors, paid hospital and doctor bills 
as well as some compensation, the 
failure to give the required written 
notice is excused. Bragg’s Quarry v. 
Smith, 33 S.W.(2d) 87, 34 S.W.(2d) 
714, 161 ,Tenn. 682. (3). Where it 
appears that a county had full knowl- 
edge of the accident through its repre- 
sentatives, that a member of the coun- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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time of its occurrence will not excuse a failure to 
give notice of the injury which developed a con- 
siderable time thereafter. Yet the rule that no- 
tice of a physical injury earries with it notice of 
all those things which may reasonably be expected 
to result therefrom®®> applies to knowledge obtained 
other than through formal notice.*® 
the acts, if there is no finding that the employer 
had knowledge of the accident, the failure of the 
employee to give the required notice may not be 
Where the act renders a contractor lia- 
ble for compensation to employees of his.subeontrac- 
tor on the failure of the latter to obtain compen- 
sation insuranee,®® knowledge of such subcontractor 
of an injury to one of his employees will exeuse the 
failure of such employee to give the required no- 
tice.8® That a report of the injury was made by the 
employer warrants a finding that he had knowledge 


excused. ** 


ty court was present at the time of 
the accident, that the chairman of 
the county court investigated the 
same and sent notice thereof to the in- 
surance company, excusing the fail- 
ure to give written notice is proper. 
Washington County v. Evans, 299 S. 
W. 780, 156 Tenn. 197. “ 


84 Jonke v. Northern States Pow- 
er Co., (S.D.) 245 N.W. 471. 


“Certainly knowledge on the part of 
the employer of an accident in June, 
1929, cannot impute to the employer 
any knowledge or notice of an injury 
which did not occur until March, 
1931.” Jonke v. Northern States Pow- 
er Co., supra. 


{a] Latent injury.—An employee’s 
claim to compensation filed in March, 
1931, is barred, where the accident 
of which the employer had knowl- 
edge occurred June, 1929, from which 
the latent injury developed in March, 
1931, where no notice of injury was 
ever given to employer. Jonke v. 
Northern States Power Co., (S.D.) 245 
N.W. 471. 


85. See infra § 770. 


86. Bates & Rogers Const. Co. v. 
Emmons, 265 S.W. 447, 205 Ky. 21; 
Frank Martin-Laskin Co. v. Indus- 
trial Commission, 179 N.W. 740, 172 
Wis. 548. 


{a] Knowledge sufficient to excuse 
notice.—Knowledge by a representa- 
tive of the employer that a cable 
struck the servant across the nose and 
the corner of his eye, and knocked him 
down, carried with it notice that the 
eye was injured so that written notice 
was unnecessary. Bates & Rogers 
Const. Co. v. Emmons, 265 S.W. 447, 
205 Ky. 21. 


87. Smith v. H. J. Sackett Co., 213 
N.Y.S. 325, 215 App.Div. 851. 


88. See supra § 213. 


89. Monello v. Klein, 
486, 216 App.Div. 105. 


90. In re Brown, 116 N.E. 897, 228 
Mass. 31; In re Mathewson, 116 N.E. 
831, 227 Mass. 470; Hunko v. Buffalo 
Crushed Stone Co., 196 N.Y.S. 569, 203 
App.Div. 284; U. S. Fidelity & Guar- 
anty Co. v. Cruce, 263 P. 462, 129 Okl. 
60, 56 A.L.R. 879. See Lawrence v. 
State Industrial Commission, 251 P. 
40, 120 Okl. 197. See also Frier’s Case, 
122 N.E. 195, 232 Mass. 181 (where 
knowledge was found to have been 
obtained too late). 


[a] Nature of report.—Where the 
employer, in his report of injuries re- 
quired by the Workmen’s Compensa- 
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of the injury.°®° 


Under some of 


given.®> Stated 
the acquirement 


tion Act, reports as a fact that the 
employee injured himself, and not 
merely that he claimed injury, such 
report shows the employer’s ‘‘knowl- 
edge’ of injury excusing the em- 
ployee’s failure to give notice of in- 
jury. In re Brown, 116 N.E. 897, 228 
Mass. 31. 


91. Fidelity Union Casualty Co. v. 
State Industrial Commission, 265 P. 
131, 130 OKI1.-65. 


[a] Reason for rule.—‘In this case 
we think it was highly important that 
the insurance carrier should have had 
timely notice. . Here claimant 
is acting in the dual capacity of em- 
ployer and employee; he acts as his 
own employer and his own paymaster. 
He paid himself regularly from the 
date of the alleged injury to the time 
of the hearing before the Industrial 
Commission. He was naturally in- 
terested in delaying notice, thus pre- 
venting an early investigation by the 
insurance carrier of the cause as well 
as the extent of the injury. We think 
this conduct was, in itself, highly 
prejudicial to the insurance carrier. 
It certainly could not be held that 
claimant’s knowledge, as president of 
the respondent corporation, of his 
own injury or the knowledge of his 
wife, as secretary, made notice to the 
Industrial Commission and insurance 
carrier unnecessary, and that such 
knowledge shifted the burden of proof 
of the insurance carrier to show 
prejudice. To so hold would amount 
to nothing more nor less than a judi- 
cial repeal of the statute.” Fidelity 
Union Casualty Co. v. State Industrial 
e onraiaion, 265) Psi 34) 41320130; OL 
65. \ 


[b] Corporate president and gen- 
eral manager.—Fidelity Union Cas- 
ualty Co. v. State Industrial Commis- 
sion, 265 P. 131, 130 Okl. 65. 


Burden of proving absence of preju- 
dice in such case see infra § 884. 


92. Home Life -& Accident Co. v. 
Orchard, (Tex.Civ.App.) 227 S.W. 
705. 


93. See supra § 766. 


94. Ala.—American Radiator Co. 
v. Andino, 116 So. 121, 217 Ala. 424; 
Sloss-Sheffield Steel & Iron Co. v. 
Keefe, 116 So. 424, 217 Ala. 409. 


Me.—Sheehan’s Case, 146 A. 258, 
128 Me. 177; Simmons’ Case, 1038 A. 
68, 117 Me. 175. : 


Mass.—In re Brown, 116 N.E. 897, 
228 Mass. 31; In re Murphy, 115 N.E. 
40, 226 Mass. 60. 


Mont.—Maki v. Anaconda Copper 
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Where a claimant occupies a dual 


relation of both employer and employee, his knowl- 
edge of the accident and injury will not excuse his 
failure to give the required notice to the industrial 
commission without a showing by him that no preju- 
dice has resulted to the carrier.®? 
of insurance stipulates that notice to the employer 
will be notice to insurer, knowledge of the employ- 
er is knowledge of insurer such as will excuse no- 
tice to the latter.®? 
be in writing,®* mere verbal notice standing by it- 
self does not constitute “knowledge” such as will ex- 
cuse the failure to give the formal statutory notice.°* 
Such knowledge, however, may be imputed to an 
employer receiving proper information within the 
time-in which written notice would have had to be 


Where the policy 


Where the notice required must 


otherwise, oral notice may lead to 
of such knowledge on the part of 


Mining Co., 287 P. 170, 87 Mont. 314. 


Neb.—Samland v. Ford Motor Co., 
244 N.W. 404, 123 Neb. 819. 


N.Y.—Levine y. General Electric 
Co., 212 N.Y.S. 88, 215 App.Div. 736; 
Avellino v. McKee Refrigerator Co., 
195 N.Y.S. 171, 202 App.Div. 58; In re 
Dorb, 167 N.Y.S. 415, 180 App.Div. 138. 


[a] Reason for rule.—‘‘So to hold 
would virtually strike from the stat- 
ute the requirement of notice in writ- 
ing.’”’ American Radiator Co. v. An- 
dino, 116 So. 121,..217 Ala. 424 ufeit 
Sloss-Sheffield Steel & Iron Co. v. 
Keefe, 116 So. 424, 217 Ala. 409]; In 
TS oe 167 N.Y.S. 415, 180 App.Div. 


[b] _Oral notice and knowledge not 
equivalent.—Under Workmen’s Com- 
pensation Act pt 2 §§ 15, 16, 18, oral 
notice by the employee is not neces- 
Sarily the equivalent of the knowl- 
edge of the injury by the employer 
which excuses written notice. In re 
Murphy, 115 N.E. 40, 226 Mass. 60. 


[c] Knowledge must be independ- 
ent of verbal notice.—Sloss-Sheffield 
Steel & Iron Co. v. Keefe, 116 So. 424, 
217 Ala. 409. 


[d] Oral notice cannot take place 
of written notice.—Sheehan’s Case, 
146 A. 258, 128 Me. 177. 


[e] Notice to physician.—Verbal 
notice by claimant to employer’s phy- 
Sician, indirectly threatening suit for 
additional compensation, ‘is insuffi- 
cient as notice of injury. Samland vy. 
Ford Motor Co., 244 N.W. 404, 123 
Neb. 819. 


95. In re Murphy, 115 N.E. 40, 226 
Mass. 60; Indian Territory Illuminat- 
ing Oil Co. v. Caviness, 16 P.(2d) 132, 
160 Okl. 110; Indian Territory Illu- 
minating Oil Co. v. Parker, 16 P.(2d) 
134, 160 Okl. 109; Indian Territory 
Illuminating Oil Co. v. Barrett, 16 
F.(2d)_ 133, 160 Okl. 106; Gypsy Oil 
Co. v. Jackson, 12 P.(2d) 694, 158 Okl. 
139; Seaman Body Corporation v. In- 
dustrial Commission, 245 N.W. 68, 69, 
209 Wis. 321; Zurich Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, 233 N.W. 772, 2038 Wis. 135. 


“Actual notice may exist where the 
employer is given possession of facts 
which show him to be conscious of 
having the means of knowledge al- 
though he does not use them.” Sea- 
man Body Corporation vy. .Industriak 
Commission, supra. 


[a] Notice to foreman.—Under 
Workmen’s Compensation Act pt 2 §§ 
15, 16, 18, a foreman in charge of 
an employee’s work was the employ- 
er’s agent, authorized to receive in- 
formation from which knowledge of 
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the employer or his agent as to obviate the need for 
Where verbal 
promptly given and no prejudice has resulted to the 
employer therefrom, the failure to give a written 
notice of the accident will not bar compensation.** 


Constitutes 
Knowledge will, in determining what constitutes it, 
be construed in the sense used in ordinary par- 
It is not such knowledge as could alone 
be acquired by the actual presence of the employer 
or his representative at the time of the accident that 
is necessary to excuse the employee’s failure to give 
Knowledge does not mean 
Nevertheless the knowledge re- 


a written notice.®® 


[§ 770] (2) What 


lance.°8 


the statutory notice.®® 
absolute certainty.? 


the employee’s injury could be im- 
puted to the employer. In re Mur- 
phy, 115 N.E. 40, 226 Mass. 60. 


[b] Request for medical aid.— 
That press helper asked the employ- 
er’s doctor for medical aid for in- 
jured eye within thirty days from the 
injury constituted actual notice of 
injury to the employer, rendering 
written notice within such period un- 
necessary. Seaman Body Corporation 
v. Industrial Commission, 245 N.W. 
68, 209 Wis. 321. 


96. Sheehan’s Case, 146 A. 258, 128 
Me. 177; Lachance’s Case, 118 A. 370, 
121 Me. 506; Maryland Casualty Co. 
v. Osborn, (Okl.) 26 P.(2d) 934. 


97. Hughes vy. Trustees of St. Pat- 
Bek si Cathedral, 156 N.E. 665, 245 N. 
YSZ, Os 


[a] Actual knowledge of the acci- 
dent at the time of its occurrence is 
not required where it appears that 
verbal notice was promptly given and 
the employer has not been preju- 
diced by the failure to give a written 
notice. Hughes vy. Trustees of St. 
Patrick’s Cathedral, 156 N.E. 665, 245 
N.Y. 201. 


98. American Radiator Co. v. Andi- 
no, 116 So. 121, 217 Ala, 424; Cooper 
vy. Independent Transfer & Storage 
Co., 19 P.(2d) 1057, 52 Idaho 747; 
Walkden’s Case, 129 N.E. 396, 237 
Mass. 115; Allen v. Millville, 95 A. 
130, 87 N.J.Law 356 [aff 96 A. 1101, 
88 N.J.Law 693]. 


99. Ala.—American Radiator Co. 
y. Andino, 116 So. 121, 217 Ala. 424. 


Independent 


Idaho.—Cooper v. 
19 P.(2d) 


Transfer & Storage Co., 
1057, 52 Idaho 747. 


Iil—Carson Payson Co. vy. Indus- 
trial Commission, 173 N.E. 184, 340 
Ill. 632; Omaha Boarding & Supply 
Co. v. Industrial Commission, 138 N. 
BE. 106, 306 Ill. 384; Joseph Halsted 
Co. v. Industrial Commission, 122 N. 
BH. 822, 287 Ill. 509. 


La.—Smith v. White, 83 So. 584, 
146 La. 313. 


Me.—Bartlett’s Case, 134 A. 163, 125 
Me. 374. 


Mass.—Walkden’s Case, 
396, 237 Mass. 115. 


N.J.—Allen v. Millville, 95 A. 130, 
87 N.J.Law 356 [aff 96 A. 1101, 88 N. 
J.Law 693]. 


N.Y.—Finch v. Buffalo Envelope 
Co., 217 N.Y.S. 744, 747, 218 App.Div. 
31 [aff 155 N.E. 895, 244 N.Y. 557]. 


Tex.—Texas Employers’ Ins. Ass’n 
y. Arnold, (Civ.App.) 57 S.W.(2d) 954. 


“The purpose of the notice, writ- 
ten or oral, is not to furnish to the 
employer final knowledge as to the 


129 N.E. 


WORKMEN’S COMPENSATION ACTS 


notice was 


dent.* 


Knowledge. 


facts, but on the contrary to give 
him information on which to base 
inquiries if he so desires.” Finch v. 
Buffalo Envelope Co., supra. 


[a] Thus, where an employer or 
an authorized agent or his represent- 
ative received intelligible informa- 
tion of an accident either verbally or 
in writing from a source which he 
should have given heed to, he cannot 
say that he was without knowledge 
of the accident because it did not 
happen in his presence. Walkden’s 
Case, 129 N.E. 396, 237 Mass. 115. 


[b] Knowledge sufficient.—(1) 
Where the emnloyer knew of the em- 
ployee’s injury and death and knew 
his name and address as well as 
where he worked and when he stop- 
ped working and the cause of death, 
he had sufficient notice. Carson Pay- 
son Co. v. Industrial Commission, 173 
N.E. 184, 340 Ill. 632. (2) Where a 
stockholder and director of employer 
company was within a few feet of the 
injured employee at the time of the 
accident, lifted the employee and 
helped carry him into the shop and 
sent him to the hospital, the employ- 
er had notice of the injury, such no- 
tice being sufficient under the Work- 
men’s Compensation Act. Joseph 
Halsted Co. v. Industrial Commission, 
122 N.B. 822, 287 Ill. 509. (8) Where 
the president of the employer corpo- 
ration visited an employee while he 
was injured and before his return to 
work, and stated that he went to see 
the employee and that he was pres- 
ent when he was examined by the doc- 
tor, such facts show that the em- 
ployer had notice of an accident to 
the employee, as required by Work- 
men’s Compensation Act § 24. Oma- 
ha Boarding & Supply Co. v. Indus- 
trial Commission, 138 N.E. 106, 306 
Tll. 384. (4) The employers, one of 
whom saw the injured employee a 
few minutes after the accident, hav- 
ing known practically from the time 
of the accident the extent and cir- 
cumstances of the injury, absence of 
notification in the manner provided 
by the statute will not prevent recov- 
ery. Smith v. White, 83 So. 584, 146 
La. 318. (5) Where the employer 
knows of the employee’s injury and 
causes him to be treated by a physi- 
cian, other notice to the employer or 
insurer is not required. Texas Hm- 
ployers’ Ins. Ass’n v. Arnold, (Tex. 
Civ.App.) 57 S.W.(2d) 954. 


1. Walkden’s Case, 129 N.E. 396, 
237 Mass. 115. 


2. Bartlett’s Case, 134 A. 163, 125 
Me. 374. 


[a “Knowledge” defined,— 
“Knowledge” of injury, within Work- 
men’s Compensation Act (Acts [1919] 
c 238) §§ 17, 20, means knowledge of 
accident, and is employed in its ordi- 


[§§ 769-770 


quired to excuse a default in the notice means more 
than just being put upon inquiry,? and involves more 
than knowledge of the mere happening of an accl- 
The actual knowledge of the employer to 
excuse a want of a formal notice or a delay in giv- 
ing the same must be of such information as would 
be his if a formal notice were given.* 
of the essential facts is sufficient, however.° 
spect of the injury, it need be only such knowledge 
thereof as to apprise the employer of its nature and 
extent so that he may protect himself by giving the 
employee the necessary medical attention.° Where 
the employer had knowledge of the accident at the 
time of its occurrence, the fact that it was not then 


Knowledge 
In re- 


= > 


nary sense. Bartlett’s Case, 134 A. 
163, 125 Me. 374. 


3. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815; 
Jonke v. Northern States Power Co., 
(S.D.) 245 N.W. 471. 


[a] Reason for rule.—‘An em- 
ployee might get hit and not sus- 
tain any injury, or he might get hit 
and sustain an injury so trifling as 
that no medical or other attention 
would be needed.” Bates & Rogers 
Const. Co. v. Allen, 210 S.W. 467, 472, 
183 Ky. 815. 


[by Knowledge insufficient.—The 
injured employee’s statement to 
the foreman that he had been hit in 
the eye was insufficient to give the 
foreman “knowledge of the injury,” 
within St. Suppl. (1918) § 4917, pro- 
viding that failure or delay in giv- 
ing the employer notice shall not bar 
the injured employee’s right to com- 
pensation, if it be shown that the 
employer had knowledge of the in- 
jury. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815. 


4 Bates & Rogers Const. Co. v. 
Allen, supra; Hunko v._ Buffalo 
Crushed Stone Co., 203 App.Div. 284, 
196 N.Y.S. 569. 


[a] Report showing knowledge.— 
Where the employer’s report, filed the 
next day after the death of the in- 
jured employee, showed that the em- 
ployer had the information which a 
notice is intended to give, claimant’s 
failure to give timely notice and to 
file his claim as required by Work- 
men’s Compensation Law §&§ 18, 28, 
was excusable. Hunko vy. Buffalo 
Crushed Stone Co., 203 App.Div. 284, 
196 N.Y.S. 569. 


5. Zurich General Accident & Li- 
ability Ins. Co., Ltd. v. Industrial 
Ege 233 N.W. 772, 203 Wis. 


[a] For example, although the 
employee did not give actual notice 
to the employer of his lung trouble, 
he asked to be transferred from an 
inside dusty occupation to outdoor 
work, which change resulted in a 
wage loss of four dollars and twen- 
ty cents per week, and therefore 
must have indicated to the employer 
that the reason for the change was 
an imperative one, and, although the 
employee did not have notice under 
the Workmen’s Compensation Act in 
mind when he made the request, the 
employer nevertheless was made 
aware of all the essential facts and 
was not misled. Zurich General Ac- 
cident & Liability Ins. Co., Ltd. v. In- 
dustrial Commission, 233 N.W. 772, 
203 Wis. 135. 


6. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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regarded of consequence is immaterial.? 
where the employer has notice or knowledge that 
an accident has happened and that some injury, how- 
ever trifling, has resulted to an employee therefrom, 
he has such knowledge as the act intended.® 
notice to the employer that the employee became 
sick while at work cannot be considered “actual no- 
tice of injury” within the provision. of the act ex- 
If the accident is prompt- 
ly described to the employer or his representative 
by the employee or another knowing the facts, the 
employer has a sufficient knowledge within the mean- 


cusing a written notice.® 


7. Fogg v. Woodcock Lunch, 134 
A. 626, 125 Me. 524; Frank Martin- 
Laskin Co. v. Industrial Commission, 
179 N.W. 740, 741, 172 Wis. 548. 


8. Frank Martin-Laskin Co. v. In- 
dustrial Commission, supra. 


“It is a matter of common knowl- 
edge that serious consequences de- 
velop from injuries which appear to 
be of a slight and trifling nature.” 
Frank Martin-Laskin Co. v. Indus- 
trial Commission, supra. 


9. Van Domelon v. Town of Van- 
den Broeck, (Wis.) 249 N.W. 60. 


10. Finch v. Buffalo Envelope Co., 
218 App.Div. 31, 217 N.Y.S. 744 [aff 
155 N.E. 895, 244 N.Y. 557]. 


11. Kangas’ Case, (Mass.) 184 N. 
E. 38060; Burgi v. Jacob. Hoffman 
Brewing Co,, 200 App.Div. 246, 193 N. 
Y.S. 344; Hales v. Oklahoma Produc- 
ing & Refining Co. of America, 232 
P. 42, 109 Okl. 286; Van Domelon v. 
Town of Vanden Broeck, (Wis.) 249 
N.W. 60. 


[a] Statement showing accident 
outside of employment not sufficient 
te give knowledge.—Where an em- 
ployee, injured while crossing the 
street to go to a toilet after his work 
was begun, told his foreman that he 
fell in the street while coming to 
work, the statement to the foreman 
indicated that the accident did not 
occur in the course of the employ- 
ment, and hence could not impart 
knowledge of the accident, excusing 
the giving of written notice required 
by the Workmen’s Compensation Law 
to sustain an award. Burgi v. Jacob 
Hoffman Brewing Co., 200 App.Div. 
246, 193 N.Y.S. 344, 


{[b] HMemorrhage.—Knowledge ofa 
tubercular employee’s hemorrhage 
caused by an injury received from 
overexertion is not knowledge of a 
compensable injury obviating lack of 
written notice. Kangas’ Case, (Mass.) 
184 N.E. 380. 


12. Kareske’s Case, 145 N.E. 301, 
250 Mass. 220; Curtis v. Slater Const. 
Co., 160 N.W. 659, 194 Mich. 259. 


[a] Filing of agreement and set- 
tlement receipt.—Where the employ- 
er had knowledge of injury to the 
employee when it occurred, evidenced 
by its filing agreement as to com- 
pensation and settlement receipt with 
the industrial accident board, it was 
unnecessary for the servant to file a 
written notice of injury under Em- 
ployers’ Liability Act pt 2 § 18. Cur- 
tis v. Slater Const. Co., 160 N.W. 659, 
194 Mich. 259. 


Agreement as excusing notice sce 
infra § 774. 


13. Ala.—Great Atlantic & Pacific 
Tea Co. v. Davis, 148 So. 309, 226 Ala. 
626; Tennessee Coal, Iron & R. Co. v. 
Pope, 107 So. 735, 21 Ala. App. .183 
[cert den 107 So. 736, 214 Ala. 383]. 


ATIWOLTH63) 


« 


WORKMEN’S COMPENSATION ACTS 


Hence, 


Mere 


pensation. 


Cal.—Western States Gas & Elec- 
tric Co. v. Bayside Lumber Co., 187 
P. 735, 182 Cal. 140; Leadbetter v. In- 
dustrial Accident Commission, 177 P. 
449, 179 Cal. 468. 


Ga.—Van Treeck v. Travelers’ Ins. 
Co., 121 S.E. 215, 157 Ga. 204 [an- 
swer to certified question conformed 
to 121 S.B. 584, 31 Ga.App. 603]. 


Idaho.—Crowley v. Idaho Indus- 
trial Training School, 26 P.(2d) 180; 
Pee v. State Ins. Fund, 22 P.(2d) 


Ill.— Marshall Field & Co. v. Indus- 
trial Commission, 137 N.E. 121, 305 
Ill. 184; Hydrox Chemical Co. v. In- 
dustrial Commission, 126 N.B. 564, 291 
Till. 579; Parker-Washington Co. v. 
poe a Board, 113 N.E. 976, 274 
Ill. 498. 


Ind.—Fear Campbell Co. v. Yearion, 
164 N.E. 282, 88 Ind.App. 382; Van- 
dalia Coal Co. v. Holtz, 120 N.E. 386, 
68 Ind.App. 670; Hornbrook-Price Co. 
MUR Leware, 118 N.E. 315, 66 Ind.App. 
400. 


Iowa.—Franks v. Carpenter, 186 N. 
W. 647, 192 Iowa 1398. 


Ky.—McKinney Steele Co. v. Lew- 
ellen, 5 S.W.(2d) 1042, 224 Ky. 200; 
Coneva Coal Corporation v. Morris, 
4 S.W.(2d) 1111, 223 Ky. 839; Elk- 
horn Coal Co. v. Combs, 233 S.W. 1007, 
214 Ky. 635; Bates & Rogers Const. 
Co. v. Emmons, 265 S.W. 447, 205 Ky. 
21; Bates & Rogers Const. Co. v. Al- 
len, 210 S.W. 467, 183 Ky. 815. 


La.—Williams v. Leyland Steam- 
ship Line, 7 La. App. 33; Connell v. 
U. S. Sheet & Glass Co., 2 La.App. 93. 


Me.—Pennell v. City of Portland, 
125 A. 143, 124 Me. 14; Lachance’s 
Case, 118 A. 370, 121 Me. 506; Sim- 
mons’ Case, 103 A. 68, 117 Me. 175. 


Mass.—Dorney’s Case, 156 N.E. 718, 
259 Mass. 350; Walkden’s Case, 129 
N.E. 396, 237 Mass. 115; In re Mur- 
phy, 115 N.E. 40, 226 Mass. 60; In re 
McLean, 111 N.E. 783, 223 Mass. 342; 
In re Bloom, 111 N.E. 45, 222 Mass. 
434. 


Mich.—Purdy v. Sault Ste. Marie, 
155 N.W. 597, 188 Mich. 5738, Ann. 
Cas.1917D 881. 


Minn.—State v. Pennington County 
Dist. Ct., 156 N.W. 278, 132 Minn. 251; 
State v. Rice County Dist. Ct., 155 N. 
Bib 103, 131 Minn. 352, Ann.Cas.1917D 
866. 


Mo.—McFall v. Barton-Mansfield 
Co., 61 S.W.(2d) 911. 


Mont.—Roundup Coal Mining Co. 
v. Industrial Accident Board, 23 P. 
(2d) 253, 94 Mont. 386. 


Neb.—Clary v. R. S. Proudfit Co., 
247 N.W. 417, 124 Neb. 582; Skelly 
Oil Co. v. Gaugenbaugh, 230 N.W. 688, 
119 Neb... 698; Johansen v. Union 
syock Yards Co., 156 N.W. 511, 99 Neb. 


ing of the statute.1° 
ployer must have to excuse a formal notice is of 
a compensable injury.t4 Such knowledge of the em- 
ployer as will excuse a default in the notice re- 
quirement is inferred from an agreement entered 
into between the parties for the payment of com- 
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The knowledge which the em- 


[§ 771] (8) Knowledge of Agent or Representa- 
tive. Knowledge obtained by an agent or representa- 
tive of the employer is such knowledge of the em- 
ployer as will excuse the employee’s failure to give 
a formal notice,?* and this is particularly so in the 


N.J.—Standard Water Systems Co. 
v. Ort, 160 A. 5238, 10 N.J.Misc. 659 
[rev on other grounds 166-A. 335, 110 
N.J.Law 586]; Granowitz v. Hay 
Foundry & Iron Co., 157 A. 130, 9 N.J. 
Mise. 1165 [aff 162 A. 582, 109 N.J. 
Law 394]; Roney v. Griffith Piano 
Co., 181 A. 686, 4 N.J.Mise. 31. 


N.M.—Mumford v. State Highway 
Fe elon L. Pi(2d) 5116s (35 NEM, 


N.Y.—La Graves v. Standard Oil 
Co. of New York, 207 N.Y.S. 344, 211 
App.Div. 221; . Doherty v. David 
Lupton, Co., 196 N.Y.S. 829, 203 App. 


Div. 378; Insana v. Nordenholt Cor- 
poration, 183 N.Y.S.. 83, 193, “App. 
iv. 1. 


Okl.—Maryland Casualty Co. v. Os- 
born, 26 P.(2d) 934; Southwestern 
Bridge & Culvert Co. v. Sullenger, 20 
P.(2d) 891, 163 Okl. 68; Coline Oil Co. 
v. Winters, 8 P.(2d) 675, 155 Okl. 217. 


Pa.—Rouleau v. P. Hughes & Son, 
14 Pa.Dist.&Co. 217. 


R.I.—Gibbons v. United Electric 
Rys5.Co:, d38_ Aw 175) 48 CR wooor 


Tex.—Texas Employers’ Ins. Ass’n 
v. Bradshaw, (Civ.App.) 27 S.W.(2d) 
314; Texas Employers’ Ins. Ass’n vy. 
NUOHO ERGY: (Civ.App.) 16 S.W.(2d) 


[a] TIllustrations—(1) Notice to 
camp clerk at lumber camp may be 
sufficient in case of accident to lum- 
berman. State v. Pennington County 
Dist. Ct., 156 N.W. 278, 182 Minn. 251. 
(2) Where the head of claimant’s 
department was told of the accident 
when it happened, as was the nurse 
in the medical room, who made a 
record of the injury, and the division 
superintendent knew of the accident 
the next day, the employer was not 
relieved from liability for compensa- 
tion by failure to receive the notice 
required. Marshall Field & Co. y. In- 
dustrial Commission, 137 N.E. 121, 
305 Ill. 184. 


{b] Superintendent.—(1) Compen- 
sation claimant’s failure to give, or 
delay in giving, written notice, was 
not a bar to compensation, where 
the employer, through superintend- 
ent, had knowledge of the accident. 
Crowley v. Idaho Industrial Training 
School, (Idaho) 26 P.(2d) 180. (2) 
knowledge of superintendent of plant 
is sufficient. MHornbrook-Price. Co.. v. 


ne 118 N.E. 315, 66 Ind.App. 
[ec] Notice to gate watchman and 


another employee at time of accident 
is sufficient. Connell v. U. S. Sheet 
& Window Glass Co., 2 La.App. 93 
(Act [1914] No. 20 §§ 11, 15). 


[d] Employee’s immediate superi- 
or.—Roney v. Griffith Piano Co., 131 
A. 686, 4 N.J.Misc. 31. 


_ fe] Overseer of room.—If the in- 
jured employee informed the over- 
seer of his particular room, repre- 
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case of a corporate employer,'* the foregoing being 
so, even though the agent or representative fails to 
report the injury to his superiors. 
whose knowledge of the employee’s injuries obviates 
the necessity of a written notice need not be, how- 
ever, one upon whom the written notice might be 


15 


The “agent” 


employer.?® 
employer.?® 


served.t® To be such an “agent” he should, for the 


senting the employer, who exercised 
superintendence of the employees in 
such room, a finding of knowledge by 
him of what had occurred sufficient 
under the Workmen’s Compensation 
Act to charge the employer is war- 
ranted. Walkden’s Case, 129 N.E. 
396, 237 Mass. 115. 


[f] Foreman.—(1) Where a work- 
man, employed to shovel snow from 
tracks, notified his foreman of the 
freezing of his toes, the notice of in- 
jury is sufficient. Gibbons v. United 
Blectric Rys. Co., 138 A. 175, 48 R. I. 
353 (Workmen’s Compensation Act 
art 2§ 20). (2) Foreman is employer’s 
agent, within statute dispensing with 
notice of injury, when the agent has 
knowledge of the accident. Williams 
v. Leyland Steamship Line, 7 La.App. 
33. (3) Knowledge of foreman is 
knowledge of employer. Leadbettor 
v. Industrial Accident Commission, 
177 PB. 449, 179 Cal. 468; Hornbrook- 
Price Co. v. Stewart, 118 N.H. 315, 66 
Ind.App. 400; Lachance’s Case, 118 
A. 370, 121 Me. 506; Coline Oil Co. v. 
Winters, 8 P.(2d) 675, 155 Okl. 217; 
Texas Employers’ Ins. Ass’n_ V. 
Wonderley, (Tex.Civ.App.) 16 S.W. 
(2d) 386. (4) No written notice of in- 
jury to employee occurring in pres- 
ence and within knowledge of fore- 
man or superintendent is required to 
establish the employers’ liability. 
Mumford v. State Highway Commis- 
sion, 1 P.(2d) 115, 35 N.M. 404. (5) 
Under Workmen’s Compensation Act 
§ 20, a master must be deemed to 
have actual knowledge of the acci- 
dent, so as to be liable without claim, 
where its foreman visited the scene 
of the accident and saw the body of 
the deceased servant before it had 
been removed. Western States Gas 
& Electric Co. v. Bayside Lumber Co., 
AST SP. 735, 182, Cal., 140... (6), One 
engaged by a contractor constructing 
a sewer to take charge of the work 
and of the employment of the men 
working under his direction is the 
contractor’s foreman and representa- 
tive, so that his actual knowledge of 
what occurred when one of the men 
was killed superseded the necessity 
of serving notice of death on the em- 
ployer as required by Workmen’s 
Compensation Act § 2477m8. Franks 
v. Carpenter, 186 N.W. 647, 192 Iowa 
1398. (7) Under Workmen’s Com- 
pensation Act (1920) § 23, a foreman 
in charge of special work in which 
an employee was engaged when in- 
jured is an “agent” or “representa- 
tive’ within that section whose 
knowledge of the accident derived 
from the employee within a day or 
two thereafter makes written notice 
by the employee within thirty days, 
as provided by the act, unnecessary. 
Van Treeck v. Travelers’ Ins. Co., 121 
S.B. 215, 157-Ga. 204 [answer con- 
formed to 121 S.E. 584, 31 Ga.App. 
603]. (8) Under St. Suppl. (1918) § 
4917, providing that the injured em- 
ployee’s failure or delay in giving no- 
tice of injury shall not bar proceed- 
ings for compensation, if it be shown 
that the employer, or his agent or 
representative, had knowledge of the 
injury, the knowledge of a foreman 
or boss in charge of a crew or gang 
of men is Sufficient, such foreman 


or boss being an “agent or represen- 
tative’ within the statute. Bates & 
Rogers Const. Co. v. Allen, 210 S.W. 
467, 188 Ky. 815. (9) Where, on the 
morning following the employee’s in- 
jury, he stated to his foreman that he 
thought he had been injured by work 
done the preceding night while en- 
gaging in an effort to replace a ma- 
chine on track which had _ been 
wrecked, such statement was held, 
under St. § 4914, and in view of § 
4915, a sufficient notice to the em- 
ployer of the injury. McKinney 
Steele Co. v. Lewellen, 5° S.W.(2d) 
1042, 224 Ky. 200. (10) Where a min- 
ing company’s pit boss or foreman 
had knowledge of injury suffered by 
claimant for compensation under the 
Workmen’s Compensation Act at the 
time disability was ascertained to 
have resulted, the company had suffi- 
cient notice OR Aa under the act. 
Vandalia Coal Co. v. Holtz, 120 N.E. 
886, 68 Ind.App. 670. (11) A finding 
of the industrial accident board that 
the employer, through H, its fore- 
man, had knowledge of the injury 
permitting, under Workmen’s Com- 
pensation Act pt 2 § 18, proceedings 
for compensation, notwithstanding 
failure to give notice, is conclusive, 
unless it can be said that H was not 
an “agent” within such section, In 
re Bloom, 111 N.E. 45, 222 Mass. 434. 
(12) Where the foreman in charge of 
a lumber woods camp had knowledge 
of an employee’s injury, and called 
the doctor retained to attend in- 
jured employees, and the employer’s 
rights were not left unprotected, such 
knowledge was binding on the em- 
ployer. Lachance’s Case, 118 A. 3870, 
121 Me. 506. (13) The, knowledge of 
the forelady of the department in 
which the injured employee worked 
that he was hurt while engaged in the 
employer’s work is notice to the em- 
ployer within Workmen’s Compensa- 
tion Act § 24. Hydrox Chemical Co. 
v. Industrial Commission, 126 N.E. 
564, 291 Ill. 579. (14) But see infra 
notes 21-23. 


fg] Manager.—That grocery store 
manager was present, learned of the 
employee’s accident and its nature 
immediately after the occurrence, and 
later called on the employee at his 
home is sufficient to show the em- 
ployer’s notice or actual knowledge of 
injury. Great Atlantic & Pacific Tea 
Co. v. Davis, 148 So. 309, 226 Ala. 
626. 


[h] Matron at hospital acting as 
general housekeeper and hiring and 
discharging help subject to superin- 
tendent’s approval is an ‘agent or 
representative’ of ,the hospital, so 
that housemaid’s notice to the matron 
of injuries was notice to the hospi- 
tal. Page v. State Ins. Fund, (Idaho) 
22 P.(2d) 681. 


[i] Accident in presence of em- 
ployer’s foreman.—No notice of in- 
jury was necessary, where the em- 
ployee was injured in the presence of 
the employer’s foreman. Williams v. 
Leyland Steamship Line, 7 La.App. 
33. 


[ij] Occasional 
employed as a_ buyer, 


supervisor.—One 
but who at 


é 
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time being, stand in the employer’s place,*’ or he 
should be in such relation to the employer that. his 
knowledge of the injury would, in the ordinary. 
course of business conduct, be communicated to the 
He must be the actual agent of the 
Where the act provides for service of 


work of employees, was not. an 
“agent’? whose knowledge of the em- 
ployee’s injury obviated the neces- 
sity of ritten notice. Sheehan’s 
Case, 146 A. 258, 128 Me. 177. 


{k] City officials.—The thirty-day: 
notice of an injury to a superintend- 
ent of a city hospital was unnecessary 
where actual knowledge of the acci- 
dent was clearly brought home to 
the city officials. $ennell v. City of 
Portland, 125 A. 143, 124 Me. 14. 


[1] Timekeeper’s knowledge is suf- 
ficient to charge employer therewith. 


Dorney’s Case, 156 N.E. 718, 259 
Mass. 350. 
[m] “Second hand’ in a textile 


mill, who was a subordinate of the 
overseer of the weave room, was not 
the employer’s agent for purposes of 
receiving. notice of injury to an em- 
ployee to subject the employer to lia- 
bility under the Workmen’s Compen- 
sation Act, and a finding to such ef- 
fect was unwarranted. Walkden’s 
Case, 129 N.E. 396, 237 Mass. 115. 


14. Tennessee Coal, Iron & R. Co. 
v. Pope, 107 So. 735, 21 Ala.App. 183 
[cert den 107 So. 736, 214 Ala. 383]; 
Bates & Rogers Const. Co. v. Emmons, 
265 S.W. 447, 205 Ky. 21; Southwest- 
ern Bridge & Culvert Co. v. Sullenger, 
20 P.(2d) 891, 163 Okl. 68. 


[a] Reason for rule.—‘The fact 
is, the only way of .communicating 
actual notice to’ a corporation is 
through its agents.” Tennessee Coal, 
Iron & R. Co. v. Pope, 107 So. 735, 736, 
21 Ala.App. 183 [cert den 107 So. 736, 
214 Ala. 383]. \ 


{[b] Knowledge of foreman.—A 
corporate employer was held to have 
had actual knowledge of the fact of 
injury to the employee where the 
injured employee immediately report- 
ed the circumstances to his foreman 
who directed the employee to a dis- 
pensary for proper treatment, where 
the employee again related the facts 
to the employer’s doctor, and was aft- 
erward in the employer’s hospital. 
Tennessee Coal, Iron & R. Co. v. Pope, 
107 So. 785, 21 Ala.App. 183. 


15. Fear Campbell Co. v. Yearion, 
164 N.E. 282, 88 Ind.App. 382; Wil- 
liams v. Leyland Steamship Line, 7 
La.App. 33; Coline Oil Co. v. Win- 
ters, 8 P.(2d) 675, 155 OKI? 217. But 
see In re Dorb, 167 N.Y.S. 415, 180 
App.Div. 138 (oral notice to foreman 
who failed to report to employer is not 
sufficient to support finding of no 
prejudice from failure to give writ- 
ten notice); and infra note 21. 


fa] Foreman’s failure to report in- 
jury (1) to superiors. cannot be 
charged against injured employee. 
Fear Campbell Co. v. Yearion, 164 N. 
BH. 282, 88 Ind.App. 382. (2) But see 
infra notes 21-28. 


16. Hornbrook Price Co. v. Stew- 
art, 118 N.E. 315,:;66 Ind.App. 400; 
Ehechanis Case, 146 A. 258, 128 Me. 

17. Sheehan’s Case, supra, 

18. Sheehan’s Case, supra. 


19. La Graves v. Standard Oil Co. 
of New York, 207 N.Y.S. 344, 211 App. 


times supervised a portion of the! Div. 221. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the notice on the “employer,”2° it has been held that 
knowledge obtained by the foreman of the injured 
employee would not be sufficient?! unless it appears 
that the information was actually communicated to 
the employer,?? in the case of a corporate employ- 
er, to a managing officer thereof.?% 
a fellow servant of the injured employee, however, 
is not sufficient to charge the employer therewith.?4 
Where the state is the employer, the knowledge by 
the head of the department in which the injured per- 
son was employed is sufficient to excuse formal no- 
tice to the state.2® Where the employer is a cor- 
poration, to be charged with knowledge, actual no- 
tice must have been obtained by a proper corporate. 
agent or officer,?® usually one upon whom legal 


[a] Agent having immediate su- 
pervision of claimant necessary.—To 
comply with provision of Workmen’s 
Compensation Law § 18, requiring no- 
tice of accident to employer within 
thirty days, but that knowledge by 
employer’s agent having immediate 
Supervision of claimant is equivalent 
to notice, claimant must show that 
person acquiring such knowledge is 
actual agent. La Graves v. Standard 
Oil Company of New York, 207 N.Y.S. 
344, 211 App.Div. 221. 


[b] Employee not agent.—Evidence 
that fellow employee gave claimant, 
who was new employee, directions as 
to where and how to work, without 
showing that the employer had 
knowledge thereof, is insufficient to 
show that the fellow employee was 
the agent of the employer having 
immediate supervision of claimant, 
within Workmen’s Compensation Law 
§ 18, so that his knowledge of acci- 
dent would be imputed to the employ- 
er. La Graves v. Standard Oil Com- 
pany of New York, 207 N.Y.S. 344, 211 
App.Div. 221. 


20. See supra § 764. 


21. Frank Martin-Laskin Co. v. In- 
dustrial Commission, 179 N.W. 740, 
172 Wis. 548. But see supra note 
15 [aj. 

22. Frank Martin-Laskin Co. v. In- 
dustrial Commission, supra. But see 
supra note 15. 


23. Frank Martin-Laskin Co. y. In- 
dustrial Commission, supra. 


24. Sloss-Sheffield Steel & Iron Co. 
v. Keefe, 116 So. 424, 217 Ala. 409; 
Sheehan’s Case, 146 A. 258, 128 Me. 
177; Herbert v. Lake Shore & M. S. 
Ry. Co., 166 N.W. 923, 200 Mich. 566; 
Brookside Mills v. Harrison, 11 S.W. 
(2d) 679, 158 Tenn. 86, 


[a] Subordinate of injured em- 
ployee who is not the officer or per- 
son to whom reports of accident are 
made is not an agent whose knowl- 
edge excuses notice. Herbert v. Lake 
Shore & M. S. Ry. Co., 166 N.W. 923, 
200 Mich. 566. 


25. Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89. 


26. In re Bloom, 111 N.E. 45, 222 
Mass. 434; Troth v. Millville Bottle 
Works, 98 A. 435, 89 N.J.Law 219 
faff 91 A. 1031, 86 N.J.Law 558]; Al- 
len v. Millville,.95 A. 130, 87 N.J.Law 
356 [aff 96 A. 1101, 88 N.J.Law 693]. 


27. Indian Creek Coal & Mining 
Co. v. Beach, 127 N.E. 850, 73 Ind.App. 
491; Tidal Refining Co. v. Ballard, 
21 P.(2d) 1054, 163 Okl. 259; South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891, 163, OkKL.,, 68; 
Skelly Oil Co: v. Johnson, 12..P.(2d) 
177, 157 Okt 278. 


% 
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[a] Bookkeeper.—That employer’s 
bookkeeper had actual knowledge of 
the employee’s injury did not dis- 
pense with the necessity of giving 
the employer, a corporation, the writ- 
ten notice required by Workmen’s 
Compensation Act § 22, which notice 
was required to be served on the em- 
ployer or agent on whom a summons 
in a civil action could be served. In- 
dian Creek Coal & Mining Co. v. 
Beach, 127 N.E. 850, 73 Ind.App. 491. 


28. Tidal Refining Co. v. Ballard, 
21 P.(2d) 1054, 163 Okl. 259; South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891, 163 Okl. 68. 
Skelly Oil Co. v. Johnson, 12 P.(2d) 
177,157 Ol. 278. 


29. Tidal Refining Co. v. Ballard, 
21 P.(2d) 1054, 163. Okl. 259; South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891, 163 Okl. 68; 
Skelly Oil Co. v. Johnson, 12 P.(2d) 
ia De Ole on Se 


30. In re Bloom, 111 N.E. 45, 222 
Mass. 434, 436. 


‘Tt is not reasonable to construe 
‘agent’ in the broad sense of includ- 
ing every person who is authorized 
to act for the employer in its varied 
business dealings with third per- 
sons.” In re Bloom, supra, 


[a] Who proper agent.—‘‘In the 
case before us, the foreman Hedberg 
appears to have had superintendence 
over the workmen and their work. 
While acting within the scope of his 
duty, he was the representative of 
the employer most likely to have 
knowledge, by observation or report, 
of the frequent injuries to stone cut- 
ters from flying pieces of stone or 
steel; and apparently it was his duty 
to disclose that knowledge to the em- 
ployer. In the practical working of 
the statute he was one of the per- 
sons, if not the only one, upon whom 
the employer ‘would depend for in- 
formation as to injuries to its work- 
men. We cannot say as matter of 
law that the board was not war- 
ranted in finding, as it did in effect, 
that Hedberg’s agency was. broad 
enough to make his knowledge of the 
injury sufficient to prevent the want 
of a written notice from barring the 
employee’s claim.” In re Bloom, 111 
N.E. 45, 222 Mass. 434, 437. 


31. Purdy v. Sault Ste. Marie, 155 
N.W. 597, 188 Mich. 573, Ann.Cas. 
1917D 881; State v. Rice County Dist. 
Ct., 155 N.W. 103, 131 Minn. 352, Ann. 
Cas.1917D 866; Allen y. Millville, 95 
A. 130, 87 N.J.Law 356 [aff 96 A. 1101, 
88 N.J.Law 693]. 


[a] MTllustrations.—(1) Where a 
street employee was injured and in- 
formed the superintendent of public 
works of the city, who had charge of 
work on the streets, the latter men- 
tioning the matter to the board of 
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process may be served,?? or by an agent in charge 
ef the business at the place where the injury oc- 
eurred,?® or by the superintendent or foreman at the 
place of injury whose duty, under the rules of the 
company, it is to report accidental injuries to the 
employer.?®? Such knowledge will be sufficient either 
in the case of a private®® or municipal*! employer. 
It is not, however, necessary that a private corpora- 
tion have knowledge through an officer.*? 


[§ 772] (4) Time of Knowledge. ° Knowledge of 
the employer to be effective to excuse the employee’s 
failure to give formal notice must be obtained with- 
in the time fixed by the act within which notice must 
be given,®* except, in some instances, that knowledge 


public works, so that all city officials 
had notice of the injury, the em- 
ployee was not barred from obtain- 
ing compensation under the act by 
his failure to give written notice. 
Purdy v. Sault Ste. Marie, 155 N.W. 
597, 188 Mich. 573, Ann.Cas.1917D 881. 
(2) Knowledge of mayor and street 
commissioner is sufficient where the 
injury is to employee of city. State 
v. Rice County Dist. Ct., 155 N.W. 103, 
131 Minn. 352. . 


32. In re Bloom, 111 N.E. 45, 222 
Mass. 434. . 


33. Alabama Marble Co. v. Jones, 
116 So. 147, 217 Ala. 300; Cooper v. 
Independent Transfer & Storage Co., 
19 P.(2d) 1057, 52 Idaho 747; Fogg v. 
Woodcock Lunch, 134 A. 626, 125 Me. 
524; Bartlett’s Case, 134 A. 163, 125 
Me. 374; Bergeron’s Case, 137 N.E. 
739, 243 Mass. 366; Walkden’s Case, 
129 N.E. 396, 237 Mass. 115; Frier’s 
Case, 122 N.E. 195, 232 Mass. 181; 
In re Brown, 116 N.E. 897, 228 Mass. 


31. 

“The law intends that the fact of 
the accident shall be brought home to 
the knowledge of the employer by 
notice received or actual knowledge 
obtained, at a reasonably early date, 
so that he may make such investiga- 
tion as he desires while memory of the 
occurrence is yet fresh.” Bartlett’s 
Case, supra. 


fa] Reason for rule.—Knowledge 
is a substitute for notice. Cooper v. 
Independent Transfer & Storage Co., 
19 P.(2d) 1057, 52 Idaho 747; Walk- 
den’s Case, 129' N.E. 396, 237 Mass. 
115; Frier’s .Case, 122 N.E. 1195, 232 
Mass. 181; In re Brown, 116 N.E. 897, 
228 Mass. 31. 


[b] From time of accident.—(1) 
The word “injury,” as used in Act 
(1919) c¢ 238 § 20, excusing the em- 
ployee’s failure to give notice “if it 
be shown that the employer or his 
agent had knowledge of the injury,” 
is synonymous with the word “acci- 
dent.” Fogg v. Woodcock Lunch, 134 
A. 626, 125 Me. 524; Bartlett’s Case, 
134 A. 163, 125 Me. 374. (2) The time 
within which knowledge must be ob- 
tained by the employer is figured from 
the time of the accident. Bartlett’s 
Case, supra (“an accident sometimes 
occurs long before compensable in- 
jury, arising from it, is suffered’). 


[c}]. Employer’s answers to inter- 
rogatories, even if his knowledge 
were inferable from them, is not suf- 
ficient to dispense with formal notice, 
where it does not indicate that the 
employer had had such knowledge 
within the required time, the inter- 
rogatories having been answered some 
time after the elapse of such time. 
Alabama Marble Co. v. Jones, 116 So. 
147, 217 Ala. 300. 


[d] As soon as practicable.—(1) 
Where, as a result of a severe strain 
on October 1, a rupture manifested it- 
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obtained after the elapse of the required time will 
excuse the failure of formal notice where no preju- 


dice has resulted from the delay.*4 
[§ 773] c. Want of Prejudice. 


self by swelling in the employee’s 
groin on October 18, knowledge of the 
injury by the employer on or before 
October 22 was sufficient to excuse the 
notice of injury otherwise required by 
the Workmen’s Compensation Act. In 
re Brown, 116 N,E. 897, 228 Mass. ils 
(2) Under Workmen’s Compensation 
Act pt 2 § 15, requiring notice of in- 
jury as soon as practicable after it 
happened, and § 18, dispensing with 
notice when the subscriber had 
knowledge of the injury, a finding 
of knowledge as soon as practicable 
was warranted, where the employer’s 
superintendent knew of incapacity 
from lead poisoning the first day the 
employee was absent from work, 
which was the day after the com- 
mencement of his incapacity. _Ber- 
Ber one Case, 137 N.E. 739, 243 Mass. 

[e] Effect of employer’s failure to 
post notice.—(1) The fact that a sub- 
scriber to the Workmen’s Compensa- 
tion Act did not give notice to its em- 
ployee that it was insured under the 
act (part 4 § 21), and that he did not 
have knowledge of insurance until 
some months subsequent to injury, 
had no effect on his rights in rela- 
tion to giving notice of injury, or 
claiming excuse therefrom because 
the employer had knowledge of the 
injury, and no effect on a finding of 
the Industrial Accident Board, Fri- 
er’s Case, 122 N.E. 195, 232 Mass. 181. 
(2) As extending time for giving no- 
tice of injury see supra § 767. 


34. See infra § 773. 


35. Idaho.—Bodah v. Ceur D’Alene 
Mill Co., 258 P. 1079, 44 Idaho 680 
feit_ C.J]; 


Tll.— Yellow Cab Co. v. Industrial 
Commission, 146 N.E. 160, 315 Il. 236. 


Kan.—Davis v. Skelly Oil Co., 10 P. 
(2d) 25, 135 Kan. 249; Schmana v. 
Swift & Co., 214 P. 567, 113 Kan. 340; 
Smith v. Solvay Process Co., 163 P. 
645, 100 Kan. 40. 


Ky.—Clover Fork Coal Co. v. Wash- 
ington, 57 S.W.(2d) 994, 247 Ky. 848; 
Kenmont Coal Co. v. Martin, 12 S.W. 
(2d) 314, 227 Ky. 217; Black Mountain 
Corporation v. Murphy, 290 S.W. 1036, 
218 Ky. 40; Northeast Coal Co. v. Cas- 
tle, 260 S.W. 336, 202 Ky. 505; Bates 
& Rogers Const. Co. v. Allen, 210 S.W. 
467, 183 Ky. 815. 


La.—Bailey v. Gulf Refining Co., 
135 So. 265, 17 La.App. 43; Connell 
v. U. S. Sheet & Window Glass Co., 
2 La.App. 93. 


Mass.—Movitz’s Case, 165 N.E. 21, 
266 Mass. 153; Sullivan’s Case, 134 
N.E. 393, 241 Mass. 36; Walkden’s 
Case, 129 N.E. 396, 237 Mass. 115. 


Minn.—Reed v. Monticello Tp., 205 
N.W. 258, 164 Minn. 358. 


Mo.—State ex rel. Buttiger v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1080. 


N.Y.—Hynes v. Pullman Co., 119 N. 
EH, 706, 223 N.Y. 342, Ann.Cas.1918C, 
1040; Lawson v. Wallace & Keeney, 
195 N.Y.S. 673, 202 App.Div. 435; Hill 
v. Ancram Paper Mills, 195 N.Y.S. 522, 
202 App.Div. 36; Calderera v. P. Nath- 
an & Co., 192 N.Y.S. 737, 200 App.Div. 
298; KFolts v. Robertson, 177 N.Y.S. 
34, 188 App.Div. 359. 


Okl.—Wirt Franklin Petroleum Cor- 
poration v. Wilson, 23 P.(2d) 644, 164 
Okl. 129; Dover Oil Co. v. Bellmeyer, 
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163 Okl. 51; Hinderlit- 
Snyder, 20 P.(2d) 558, 
163 Okl. 50;. Trigg Drilling Co. v. 
Thomas, 15 P.(2d) 985, 160 Okl. 85; 
Coline Oil Corporation v. Vaughn, 11 
P.(2d) 121, 157 Okl. 101; Lee Drilling 
Go. v. Ralph, 9 P.(2d) 954, 156 Okl. 
140; Oklahoma Ry. Co. Vv. Banks, 8 
P.(2d) 17, 155 Okl. 152; Pioneer Gas 
Utilities Co. v. Howard, 7 P.(2d) 435, 
154 Okl. 239; Hardeman-King Co. v. 
Hudson, 3 P.(2d) 424, 151 Okl. 236; 
Velie Mines Corporation v. Rogers, 1 
P.(2d) 353, 150 Okl. 185; Olson Drill- 
ing Co. v. Tryan, 300 P. 663, 150 Okl. 
18; Oklahoma Natural Gas Corpora- 
tion v. Baker, 298 P. 875, 148 Okl1. 277; 
Ford Motor Co. v. Hunt, 293 PR. 10388, 
146 Okl. 105, 78 A.L.R. 1227; Fidelity 
Union Casualty Co. v. State Industrial 
Commission, 265 P. 131, 130 Okl. 65; 
U. S. Fidelity & Guaranty Co. v. State 
Industrial Commission, 251 P. 597, 120 
Okl. 277; Pawhuska v. Shelton, 235 
P, 213, 109 Okl. 208; Oklahoma Gen- 
eral Power Co, v. State Industrial 
Commission, 235 P. 1095, 108 Okl. 2615 
Grace v..Vaught* 235 P. 590, 108 Okl. 
187; Cameron Coal Co. v. Collopy, 228 
P. 1100, 102 Okl. 207; Okmulgee Dem- 
ocrat Pub. Co. v. State Industrial 
Commission of Oklahoma, 206 P. 249, 
86 Okl. 62; Unity Drilling Co. v. Bent- 
ley, 186 P. 239, 77 Okl. 76. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Mummey, (Civ.App.) 200 S.W. 251. 


Va.—Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89. 


Wis.—Frank Martin-Laskin Co, v. 
Industrial Commission, 179 N.W. 740, 
172 Wis. 548. 


Ont.—Michelli v. Crow’s Nest Pass 
Coal Co., 7 Dom.L.R. 904, 3 West. 
Wkly. 63. 


[a] Thus (1) where the nature of 
the injury is such_ that its serious 
character does not develop for a few 
days, notice of the injury given on 
the eleventh day thereafter from the 
time, place, and nature of the acci- 
dent is sufficient under the W ork- 
men’s Compensation Act (Gen. St. 
[1915] § 5916), where the notice giv- 
en and surrounding circumstances are 
of such a character as would indicate 
that no prejudice resulted to the em- 
ployer by reason of delay in giving 
the notice. Schmana v. Swift & Co., 
914 P. 567, 113 Kan. 340. (2) Where 
notice of the employee’s injury was 
given to the workmen’s compensa- 
tion board by the employer, and the 
employee submitted to an examina- 
tion by the employer’s doctor on the 
date of the injury, compensation be- 
ing paid therefor for some time after, 
the employer cannot complain of the 
insufficiency of notice required by Ky. 
St. §§ 4914, 4915. Black Mountain 
Corporation v. Murphy, 290 S.W, 1036, 
218 Ky. 40. (3) Where the slipping 
of a barrel, which struck an em- 
ployee’s knee, caused a separation of 
the retina on September 9, but the 
employee continued to work until Sep- 
tember 18, and did not know until the 
2ist that the retina was detached, 
and did not until later associate this 
injury with the slipping of the barrel, 
and a fellow employee was at work 
with him, when the barrel slipped, 
and the employer’s superintendent 
knew, shortly after the employee 
stopped work, that he had trouble 
with his eye that was caused in some 
way by his employment, delay in giv- 


20 P.(2d) 556, 
er Tool Co. v. 
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the statutes the failure of the employee to give, 
or a delay in giving, the required notice of the in- 
jury is excused if it appears that the employer was 
not misled or prejudiced thereby,** in which case 


ing notice was held not to have prej- 
udiced insurer, within St. (1920) ¢ 
223 § 1, now Gen. L. c 152 § 44. Sul- 
livan’s Case, 134 N.E. 393, 241 Mass. 
36. (4) Where the employer received 
immediate notice of an accident, kept 
in constant touch with the employee 
during his last sickness, had actual 
notice of the employee’s death on the 
day thereof, shortly thereafter dis- 
cussed compensation with the widow, 
and an autopsy would not have shown 
the cause of death, the failure to give 
notice of death was not prejudicial 
Folts v. Robertson, B77 N.Y.S. 34, 188 
App.Div. 359. ~ 


[b] Actual knowledge of foreman 
shows that the employer could not 
have been prejudiced by a failure to 
receive a written notice. Smith_v. 
Solvay Process Co., 163 P. 645, 100 
Kan. 40 


[c] Applicability of act.—St. 
(1920) c 223, amending the Workmen’s 
Compensation Act (St. [Lorry “ec -t51 
pt 2 § 18), to provide that failure to 
give notice of injury shall not bar 
a claim if insurer was not prejudiced, 
cannot be applied where it became op- 
erative subsequent to the particular 
‘injury and date of award. Walkden’s 
Case, 129 N.E. 396, 237 Mass. pts 
State ex rel. Buttiger v. Haid, 51 S.W. 
~(2d) 1008, 330 Mo. 1030. 


_ Cd] Prejudice to insurer, not car- 

rier, matters.—Under Workmen’s 
Compensation L. § 18, as amended 
by L. (1918) ¢ 634 § 3, requiring no- 
tice, the term “employer,” defined in 
§ 3 subd 3, is not limited to mean an 
employer who is a self-insurer, and 
the insurance carrier cannot raise the 
question of its own prejudice from 
failure to give notice and may only 
raise the point that the employer has 
been prejudiced. Lawson v. Wallace 
& Keeney, 195 N.Y.S. 673, 202 App. 
Div. 435 (where it was found that the 
employer was not prejudiced by the 
lack of notice). 


[e] Finding of no prejudice im- 
proper.— Where an employee wounded 
his finger and continued work until 
some days later his finger and arm be- 
came infected, when he reported to 
his employer in good faith that he had 
rheumatism, and he did not give writ- 
ten notice of the accident until more 
than two months after the accident, 
a finding that the employer was not 
prejudiced by failure to give notice 
was not supported by the _ facts. 
Hynes v. Pullman Co., 119 N.E. 706, 
223 N.Y. 342, Ann.Cas.1918C, 1040. 


{f] Finding of no prejudice or no 
intention to mislead necessary.— 
Frank Martin-Laskin Co. v. Industrial 
ee 179 N.W. 740, 172 Wis. 


{g¢] Error in statute—The word 
“employee,” in Workmen’s Compen- 
sation Act § 24, providing that defect 
in notice shall not bar proceedings, 
“unless the employee proves that he 
is unduly prejudiced,” was held a cler- 
ical misprision, and.to mean employ- 
er. Yellow Cab Co. ¥. Industrial Com- 


mission, 146 N.B. 160, 315 Ill. 235. 


Burden of showing prejudice see in- 
fra § 884. 


Necessity for finding of no prejudice 
where employer has knowledge see 
supra § 772. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the right to compensation is not barred.*®° Where 
the absence of prejudice is not specifically made an 
excuse for the failure to give the statutory notice, a 
showing of no probable prejudice will not of itself 
excuse such failure,*? although it may be looked 
to as bearing on the determinative weight to be ac- 
corded proof offered to excuse the failure or estab- 
lish a waiver of the requirement.?® So, also, is the 
rule in regard to defective notices.°® Prejudice,” 
as used in the act, has been held to mean that the 
employer, by reason of the failure to receive the 
required notice, has been made less able to resist 
the claim.*® Where an employer is protected 
against liability by insurance, it is the carrier who 
must not be prejudiced by the failure to give notice 
for it to be excused thereby.*! Therefore the mere 
fact that an employer carrying compensation in- 
surance has testified that he was not prejudiced by 
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the employee’s failure to give the notice is not suffi- 
cient to excuse such failure.42, Knowledge alone is 
not enough to excuse a failure of notice where the 
statute does not so provide*® unless the knowledge 
is such as to justify a conclusion that the employer 
has not been prejudiced.44 Knowledge of the death 
of an employee by the employer is not alone suffi- 
cient to predicate a finding that the employer was 
not prejudiced by the failure to receive the required 


notice of the death.4® A showing of such knowledge 


as gives the employer an opportunity to investigate 
the accident, if unrebutted, is a sufficient showing of 
a want of prejudice to excuse the failure of the em- 
ployee to give the required notice:4* So the failure 
of the employee to serve a formal notice is not preju- 
dicial if the employer has such knowledge of the facts 
as he could have obtained by an investigation 
prompted by the service of the notice,** and this is 


36. Bodah vy. Ceur D’Alene Mill 
Co., 258 P. 1079, 44 Idaho 680; Schma- 
na v. Swift & Co., 214 P. 567, 113 Kan. 
340; Smith v. Solvay Process Co., 163 
P. 645, 100 Kan. 40; Connel v. U. S. 
a nere & Window Glass Co., 2 La.App. 


Necessity that prejudice appear be- 
fore lack of notice will operate to bar 
compensation see supra § 762. 


37. Marshail Const. Co. v. Russell, 
43 S.W.(2d) 208, 163 Tenn. 410. 


38. Marshall Const. Co. v. Russell, 
supra. 


39. Heyworth vy. Industrial Com- 
mission, 151 N.E. 920, 321 Ill. 298. 


40. Itzkowitz v. Finer & Bachrach, 
218 N.Y.S. 272, 218 App.Div. 440. 


[a] In this sense “prejudice” is 
the same, whether the employer is in- 
sured or a self-insurer. Itzkowitz v. 
Finer & Bachrach, 218 N.Y.S..272, 218 
App.Div. 440. 


41. Sicardi v. Sarnoff Hat Co., 162 
N.Y.S. 337, 338, 176 App.Div. 13. 


“When no notice has been given 
and there is an insurance carrier, the 
question is not whether the employer, 
but whether the insurance carrier, 
which must pay the compensation has 
been prejudiced.” Sicardi v. Sarnoff 
Hat Co., supra. 


fa] Finding of no prejudice to car. 
rier required.—A finding that the em- 
ployer has not been prejudiced by the 
employee’s failure to give the requir- 
ed notice is insufficient to sustain an 
award against an insurance carrier, 
the finding must be that the carrier 
was not prejudiced. Sicardi v. Sarnoff 
Hat Co., 162 N.Y.S. 337, 176 App.Div. 
13. 


42. Itzkowitz v. Finer & Bachrach, 
218 N.Y.S. 272, 218 App.Div. 440. 


[a] Reasons for rule.—(1) “It is 
clear that the answer of the witness 
was prompted solely by the consider- 
ation as to whether his firm or the 
insurance carrier would have to pay 
the award. Because they were insur- 
ed, therefore, reasoned the witness, 
they were not prejudiced. Of course, 
in that sense, an insured employer 
never can be prejudiced because of 
failure to give the notice.” Itzko- 
witz v. Finer & Bachrach, 218 N.Y.S. 
Way Neeley Ilo tAD Dub. 440, (2) 
Whether the employee’s failure to 
give notice of injury has prejudiced 
the employer is for the state indus- 
trial board, and not for the witness, 
to determine. Itzkowitz v. Finer & 
Bachrach, supra. 


[b] Practice of asking employer or 
agent whether prejudiced criticized.— 
, 


® 


“The practice which has become prev- 
alent by some referees of asking the 
employer or his agent if the employ- 
er has been prejudiced by the failure 
to give the statutory notice cannot be 
sustained. We have heretofore . G 
expressed our disapproval of such 
practice.” Itzkowitz v. Finer & Bach- 
rach, 218 N.Y.S. 272, 273, 218 App.Div. 
440 [cit Matter of Sonntag v. Stein- 
way & Sons, 218 N.Y.S. 907, 218 App. 
Div. 794]. 


43. Harvey v. Knickerbocker Slate 
Co., 211 N.Y.S. 672, 214 App.Div. 133; 
Avellino v. McKee Refrigerator Co., 
195 N.Y.S. 171, 202 App.Div. 58. But 
see Ford Motor Co. v. Ford, 262. P. 201, 
128 Okl. 221 (proof of actual notice 
shows a want of prejudice and shifts 
the burden of proving prejudice to 
the employer). 


[a] For example, information of 
an injury to an employee of a corpo- 
ration, given to its foreman or super- 
intendent, does not constitute notice 
to it, in the absence of other facts, 
and in and of itself does not show 
lack of prejudice, excusing failure to 
give the written notice required by 
Workmen’s Compensation L. § 18, 
prior to amendment by L. (1918) c¢ 
634. Avellino v. McKee Refrigerator 
Co., 195 N.Y.S..171, 202 App.Div. 58. 


[b] Verbal notice to proper agent 
may suffice to Show absence of preju- 
dice to the employer. Butt v. Gel- 
lyceidrim Colliery Co., 3 B.W.C.C. 44; 
McClelland v. Todd, 2 B.W.C.C. 472. 


Burden of proving prejudice or want 
of prejudice see infra § 884. 


44. Walsh v. A. Waldron & Sons, 
153 A. 298, 112 Conn. 579, 78 A.L.R. 
1301; Harvey v. Knickerbocker Slate 
Co.,, 211, NoYS..672,,. 244 App. Dive 1333 
Hill v. Ancram Paper Mills, 195 N.Y.S. 


522, 202 App.Div. 86; Olson Drilling 
Co, v. 'Tryan, 300 P. 663, 150 Okl. 18; 
Ford Motor Co. v. Ford, 262 P. 201, 
128 Okl. 221; Okmulgee Democrat 
Pub. Co. v. State Industrial Commis- 
sion of Oklahoma, 206 P. 249, 86 Okl. 
62. 

[a] For example, want of preju- 
dice to the employer from an em- 
ployee’s failure to give written notice 
of injury sufficiently appears where 
the employer had actual notice, and 
with full knowledge thereof omitted 
to administer any relief. Olson Drill- 
8 Co. v. Tryon, 300 P. 663, 150 Okl. 
18. 


[b] Knowledge showing want of 
prejudice.—In a proceeding for death 
benefits under the Workmen’s Com- 
pensation Law, where the employer 
had all the knowledge the employee 
possessed concerning the injury and 
opposed the disability claim, a failure 


to give notice of death within the 
statutory period was no defense, as 
the employer was not prejudiced. Hill 
v. Ancram Paper Mills, 195 N.Y.S. 522, 
202 App.Div. 36. 


[ec] Full notice in fact.—An em- 
ployer, having full notice of the in- 
jury in fact, was not prejudiced by 
compensation claimant’s failure to 
give the statutory notice. Walsh v. A. 
Waldron & Sons, 153 A. 298, 112 Conn. 
579, 78 A.L.R. 1301. 


Burden of proving prejudice or waut 
of prejudice see infra § 884. 


45. Harvey v. Knickerbocker Slate 
Co., 211 N.Y.S. 672, 214 App.Div. 133. 


[a] Effect of finding of no preju- 
dice.—Under Workmen’s Compensa- 
tion L. § 18, making the fact that the 
employer has not been prejudiced by 
failure to give him written notice of 
an employee’s death an excuse for 
such failure, the fact that the employ- 
er had knowledge of the employee’s 
death is no excuse for failure to fur- 
nish written notice, regardless of a 
finding by the industrial board that 
the employer was not prejudiced be- 
cause it had knowledge of death. 
Harvey v. Knickerbocker Slate Co., 
211 N.Y.S. 672, 214 App.Div. 133. 


46. Oklahoma Gas & Electric Co. v. 
Thomas, 241 P. 820, 115 Okl. 67; Gra- 
ver Corporation v. State Industrial 
Commission, 244 P, 488, 114 Okl. 140. 


[a] For example, where the em- 
ployer knew of the injury the day it 
was received, and all the details there- 
of two days later sufficient to make 
a full report to the commission, and 
where he also knew that the injury 
may be serious,” he had ample op- 
portunity to make a complete inves- 
tigation, even if his employees were 
of the “fly by night” type, and hence 
show a want of prejudice. Graver 
Corporation v. State Industrial Com- 
mission, 244 P. 438, 114 Okl. 140. 


Shifting of burden of proof see in- 
fra § 884. 


47. Kangas’ Case, (Mass.) 184 N. 
EK. 380; Calderera v. P. Nathan & Co., 
1920 Nan. 2 6038 tp 00L CA DD. Dive 2985 
Twonko vy. Rome Brass & Copper Co., 
170 N.Y.S. 682, 183 App.Div. 292 [rev 
oR eee grounds 120 N.E. 638, 224 N. 


[a] Reason for rule.—‘‘The service 
of a notice of claim furnishes an em- 
ployer with an opportunity to make 
immediate investigation before wit- 
nesses have dispersed, and while they 
may still remember the facts of an 
accident.”” Twonko v. Rome Brass & 
Copper Co., 170 N.Y.S. 682, 683, 183 
App.Div. 292 [rev on other grounds 
120 N.E. 638, 224 N.Y. 268]. 
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so regardless of how late a date such knowledge is 
The lack of prejudice must clearly ap- 
spear to excuse a failure in respect of the required 
Where the act requires the notice to be 
in writing,®® a mere oral notice to an agent of the 
‘employer who fails to notify the employer even 
though it was his duty so to do does not of itself 
justify a finding that the employer was not preju- 
diced by the failure of the employee to give writ- 
The mere furnishing of medical treat- 
ment alone does not»show such a want of prejudice 
‘as will excuse a failure of notice.°? 
‘no prejudice must relate to every fact which the 
‘employer would have had knowledge of if the re- 
Hence, if there is 
‘resulting prejudice to the employer because of his 
lack of knowledge or information as to any one 
‘of such facts, the failure to give the required notice 


-obtained.*§ 


notice.*® , 


‘ten notice.®+ 


quired notice had been given.** 


[b] For example (1) Where the 
employer’s report of the accident 
causing an employee’s injury and 
death was made to the commission 
within thirty days after the accident 
and death, which report acknowledg- 
ed the receipt of a letter from one of 
the claimants calling the employer’s 
.attention to the injury, the employer 
was not prejudiced by the failure to 
file written notice of the injury and 
death in accordance with Workmen’s 
_Compensation L. § 18, as amemded by 
L. (1918) c 634. Calderera v. P. Nath- 
an & Co., 192 N.Y.S. 787, 200 App.Div. 
298. (2) Evidence that proper medi- 
cal treatment was had by -compensa- 
tion claimant or that no medical treat- 
ment could have been of service nega- 
tives prejudice from failure to notify 
insurer of the injury in loss of op- 
portunity to furnish proper medical 
treatment. Kangas’ Case, (Mass.) 184 
N.E. 380. 


48.' Twonko v. Rome Brass & Cop- 
per Co., 170 N.Y¥.S. 682, 183 App.Div. 
292 [rev on other grounds 120 N.E. 
638, 224 N.Y. 263]. 


[a] For example, no prejudice re- 

sults to the employer by the failure of 
the employee to serve a timely formal 
notice where the employer obtains ac- 
tual knowledge of the accident, after 
‘the elapse of the required period, as 
fully illuminating as any information 
he might have received had the for- 
mal notice been served and in time. 
“Twonko,v. Rome Brass & Copper Co., 
170 N.Y.S. 682, 183 App.Div. 292 [rev 
on other grounds 120 N.H. 638, 224 
N.Y: 263]. 


Time within which knowledge must 
be obtained to excuse failure of notice 
seé supra § 772. 


49. Combes v. Geibel, 123 N.E. 452, 
226 N.Y. 291;- Bellance  v. Spencer 
Lens Co., 211 N.Y.S. 555, 214 App.Div. 
824; Rechler-v. R..H. Macy & Co., 
208 N.Y.S. 467, 212 App.Div. 133; Con- 
ley v; Upson-Co., 189° N.Y.S. 473, 197 
App.Div. 815; Prokopiak v. Buffalo 
Gas Co., 162 N.Y.S. 288, 176 App.Div. 
128. 


[a] Lack of prejudice not shown. 
—An employee, on getting paper shav- 
ings in his eye, was taken to the em- 
ployer’s first aid room where the eye 
was washed out with boracic acid. 
The next day he told the foreman that 
the eye was sore and inflamed, but he 
continued his work for several months 
without further complaint. A month 
after the accident the eye began to 
lose its vigor, and eight months aft- 
er the injury the sight was entirely 
gone. He neither consulted a physi- 
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cian nor asked the employer to fur- 
nish one. It was held that the re- 
quirement as to the giving of notice 
of injury had not been complied with 
or excused for want of prejudice. 
Conley v. Upson Co., 189 N.Y.S. 473, 
197 App.Div. 815 (knowledge of the 
employer was of atrifling injury for 
which the first aid given was designed 
to take care of, the return of the em- 
ployee to work for a considerable pe- 
riod justifying the employer in believ- 
ing that the first aid had fulfilled its 
purpose). 


[b] Finding of no prejudice im- 
proper.—The state industrial commis- 
sion’s finding that failure to give no- 
tice of injury within the time requir- 
ed by Workmen’s Compensation L. § 
18 did not prejudice the employer or 
insurance carrier cannot be sustained, 
where no reason was shown why no- 
tice could not have been given, and an 
award of compensation under § 16 will, 
be reversed. Combes v. Geibel, 123) 
N.E. 452, 226 N.Y. 291. 


50. See supra § 766. 


51. In re Gibbons, 168 N.Y.S. 412, 
181 App.Div. 142; In re Dorb, 167 
N.Y.S. 415, 180 App.Div. 138. 


[a] That superintendent heard of 
accident within the required time did 
not excuse a servant’s failure to give 
written notice within such time. In 
re Gibbons, 168 N.Y.S. 412, 181 App. 
Div. 142. 


52. Bellance v. Spencer Lens Co., 
211 WN.Y.S. 555, 214.-App.Div. 824; 
Rechler v. R. H.'Macy'& Co., 208 N. 
Y.S. 467, 212 App.Div. 133. 


_ [a] Beason for rule.—‘A notice of 
injury advises an employer of the 
‘time, place, nature, and cause of the 
injury’ claimed to have been inflicted. 
Workmen’s Compensation Law, 18 
(Laws 1922, c 615). It enables the 
employer to make timely investigation 
of the facts. Such an investigation 
might show that there was in fact no 
accident, or that the accident claim- 
ed did not arise out of or in the course 
of the employment. It might thus en- 
able the employer successfully to de- 
fend against the claim. If, through a 
failure to serve the notice, an oppor- 
tunity to make an adequate investiga- 
tion is lost to the employer, the em- 
ployer might be seriously prejudiced.” 
Bellance v. Spencer Lens Co., 211 N. 
Y.S. 555, 214 App.Div. 824. 


[b] 
tice of an accident to the employer 
within thirty days, required by Work- 
men’s Compensation L. § 18, was not 
excusable, as nonprejudicial, because 
the employer provided medical treat- 


Rule applied.—(1) Written no-, 


[$§ 773-774 


will operate as a bar to the claim.>4 


[§ 774] d. Acknowledgment of Liability; Pay- 
ment of Compensation or Agreement Therefor.°* 
Recognition of its liability by the employer elim- 
inates the question of whether notice of the injury 
has been given,®°* and there is such a recognition 
where the employer agrees to the payment of com- 
pensation or actually does pay compensation for a 
period of time,®? knowledge of the injury by the 
employer being inferred therefrom.*® 
no such recognition of liability to the dependents of 
a deceased employee by the payment of the funeral 
expenses of deceased.®? 
‘ing that the payment of compensation to the em- 
ployee or his ‘dependents will excuse the giving of 
the required notice, the payment of the burial ex- 
penses of an employee is not a payment of com- 
pensation as will excuse a dependent’s failure to give 


But there is 


So, under a statute provid- 


ment within such period, where claim- 
ant denied to a physician that the con- 
dition of his arm was the result of an 
accident, leading the physician to be- 
lieve the condition was caused by in- 
flammation of a joint. Rechler v. R. 
H. Macy & Co., 208 N.Y.S. 467, 212 
App.Div. 133. (2) That an injured 
employee received immediate medical 
aid and attention as good as he would 
have received if the employer had 
had actual knowledge of the injury 
was not a sufficient excuse for lack of 
notice under Workmen’s Compensa- 
tion I. § 18, in the absence of a find- 
ing that the employer was not preju- 
diced in’ making investigation and de- 
fense. Bellance v. Spencer Lens Co., 
211 N.Y.S. 555, 214 App.Div. 824. 


53. Cameron Coal Co. v. Collopy, 
228 P. 1100, 102 Okl. 207. 


~ 

[a] Finding of lack of employer’s 
prejudice excusing failure to serve the 
required notice of injury must nega- 
tive such prejudice because of lack 
of information as to the name, and 
address of claimant, and the time, 
place, nature, and cause of injury. 
Cameron Coal Co. v. Collopy, 228 P. 
1100, 102 Ok}. 207. 


54 Cameron Coal Coa v. Collopy, 
supra. 
55. As regards making or filing 


claim see infra § 806. 

56. Maki v. School Dist. of Wake- 
field Tp., 209 N.W. 840, 235 Mich.-689; 
Manteufel v. Industrial Commission, 
179 N.W. 761, 172 Wis. 565. 


57. .Gilson’s ‘Case, 150; N.E: 183, 
254 Mass. 460; Maki v. School Dist. 
of Wakefield Tp., 209 N.W. 840, 235 
Mich. 689; Curtis v. Slater Const. Co., 
160 N.W. 659, 194 Mich. 259; Manteu- 
fel v. Industrial Commission, 179 N. 
W. 761, 762, 172 Wis. 565. 


“No doubt the idea which the Leg- 
islature had in mind was that, where 
an employer, by payment of a part of 
his liability, had recognized the exist- 
ence of such liability, he was thereaft- 
er estopped from pleading want of 
statutory notice.’ Manteufel v. In- 
dustrial Commission, supra. 


[a] Wotice by claimant for death 
penefits.— Where insurer agreed with 
an employee to pay compensation for 
a back strain caused by shoveling 
coal, and the injury resulted in a dis- 
ease which caused “death, notice by 
claimant was unnecessary, under St. 
(1923) c 125. Gilson’s. Case, 150 N.E. 
183, 254 Mass. 460. 


58. See infra § 865. 


59. Manteufel v. Industrial Com- 
mission, 179 N.W. 761, 172 Wis. 565. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 


8§ 774-778] 
the required notice of death.°° 


Stipulation and receipt. The filing of a stipula- 
tion and receipt on an approved form renders un- 
necessary any other notice of the injury.*? 


[§ 775] e. Employer’s Report of Accident or No- 
tice of Insurance.** A failure of the employer to 
file the requisite report of the accident®* deprives the 
employer of his defense that he did not receive the 
notice of the injury within the statutory period,®4 
particularly where the employer ignored requests of 
the board or commission that he report the acci- 
dent.°° The failure of the employer to post the no- 
tice required by the act®* operates in some jurisdic- 
tions to extend the time within which notice of an 
injury is required to be given by an injured em- 
ployee.** Where, however, the filing of a notice by 
the employer with the board that he has provided 
compensation insurance is all that is required by 
the act,®® and in which case there arises a conclu- 
sive presumption that the employee has knowledge 
thereof,®® the absence of actual notice to the em- 
ployee does not so operate,7° so that an employee’s 
failure to give the required notice within the re- 
quired time will not be excused by his lack of such 
notice,7! 


[§ 776] f. Minority of Employees or Depend- 
ents.72 The requirement of the act that the em- 
ployee shall give notice to his employer within a 
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minor dependents from the application of the pro- 
vision in respect of the time within which notice 
must be given,7* the requirement of the act in this 
regard applies to the minor dependent of an em- 
ployee, whose failure to comply with the provisions 
of the act will deprive him of his right to benefits 
thereunder.?® An exception as respects a minor de- 
pendent, however, has no application to a mentally 
competent minor employee seeking compensation on 
his own behalf.7* Accordingly, a mentally compe- 
tent minor employee failing to give the required -no- 
tice, which failure is not excused, will be deprived 
of his right to compensation.*7 Where the statute 
gives to the widow of a deceased employee the right 
to compensation for herself and dependent children, 
her failure to give the required notice, unexcused, 
bars her from obtaining compensation even though 
one of the other dependents is a minor child with- 
out a regular guardian.’§ 


{§ 777] g. Discretion of Court, Commission, or 
Board in Determining Sufficiency of Excuse. Under 
some of the acts, power is given the board or court 
to excuse a failure to give, or a defect or delay in 
giving, the required notice,’® the determination of 
whether a satisfactory excuse exists for such failure 
to give, or for such defect or delay in giving, the 
required notice being sometimes left to the broa 
discretion of such board or court.®°® oe 


specified number of days after the injury is ap- 


[§ 778] 7. Waiver and Estoppel.®? 


The require- 


plicable to a minor employee lawfully employed at , ment of notice by an employee or his dependents 
the time of injury.73 Except where the act excepts | may be waived by the employer,®? and such a waiver. 


60. Barber v. Estey Organ Co., 135 
A. 1,100 Vt. 72. 


As to claim see infra § 806. 


61. Reinhart & Donovan v. Roberts, 
11 P.(2d) 125, 157 Okl. 102. 


Failure to give notice as defense to 
abe! against third person see infra 
§ 1556. 


62. Necessity for employer's giving 
notice of election to come within act 
see supra § 261. 

Necessity for employer’s making re- 
port of accident see infra § 1486. 

63. Necessity for filing see infra § 
1486. 

64. Johnson v. Ford Motor Co., 215 
N.W. 310, 240 Mich. 316. : 

As to claim for compensation see 
infra § 803. 

65. Johnson v. Ford Motor Co., 215 
N.W. 310, 240 Mich. 316. 

66. Necessity for employer’s post- 
ing notice see supra § 262. 

67. Colorado v. Johnson _ Iron 
Works, 83 So. 381, 146 La. 68; Boyer 
v. Crescent Paper Box Factory, 78 
So. 596, 143 La. 368. But see Frier’s 
Case, 122 N.E. 195, 232 Mass. 181. 

Failure of employer’s notice as not 
taking injury out of Workmen’s Com- 
pensation Act see infra § 1504. 


68. See supra § 261. 
69. See supra § 261. 


70. Zurich General Accident & Lia- 
bility Ins. Co. v. alker, (Tex.Commn. 
App.) 35 S.W.(2d) 115 [rev (Civ.App.) 
21 S.W.(2d) 334]. 


71. Zurich General Accident & Lia- 
bility Ins. Co. v. Walker, supra. 


72. As to claim see infra § 799. 
73. Campbell v. Bon Air Coal & 


* 


Iron Corporation, 268 S.W._377, 151 
Tenn. 132 [dist McClain v. Kingsport 
Improvement Corporation, 245 S.W. 
827, 147 Tenn. 130 (where infancy of 
dependent infants was held a reason- 
able excuse for failure to give the re- 
quisite notice)]. 


74 See statutory provisions. 


75. Bankers’ Trust Co. of Detroit 
v. Tatti, 242 N.W. 777, 258 Mich. 357. 


76. Skelly Oil Co. v. Johnson, 12 
P.(2d) 177, 157 OKI. 278. 


Right of minor employee to bring 
proceedings see supra § 745. 


77. Skelly Oil Co. v. Johnson, 12 
P.(2d) 177, 157 Okl. 278. 


78. Patten Hotel Co. v. Milner, 238 
S.W. 75, 145 Tenn. 632. 


[a] Reason for rule.—The right to 
make the claim is in the widow and it 
is her duty to give the notice. Pat- 
ten Hotel Co. v. Milner, 238 S.W. 75, 
145 Tenn. 632. 


79. See statutory provisions. 


[a] Duty of commission.—(1) 
Where a compensation claimant did 
not give written notice of injury, 
the industrial commission has the du- 
ty to hear evidence and make a find- 
ing excusing, or refusing to excuse, 
such failure. Southland Cotton Oil 
Co. v. Pritchett, 11 P.(2d) 486, 157 
Okl. 264. (2) Where failure to give 
written notice of injury is in issue, 
the industrial commission has the du- 
ty to hear evidence and make a find- 
ing excusing, or refusing to excuse 
such failure. Coline Oil Corporation 
v. Vaughn, 11 P.(2d) 121, 157 Okl. 101. 


80. Dover Oil Co. v. Bellmyer, 20 
P.(2da) 556, 163 Okl. 51; Southland 
Cotton Oil Co. v. Pritchett, 11 P.(2d) 
486, 157 Okl. 264; Coline Oil Corpo- 
ration v. Vaughn, 11 P.(2d) .121, 157 
Okl. 101; Lee Drilling Co. v. Ralph, 


9 P.(2d) 954, 156 Okl. 140; Pioneer 
Gas Utilities Co. v. Howard, 7 P.(2d) 
435, 154 Okl. 239; Hales v. Oklahoma 
Producing & Refining Co. of America, 
232 P. 42, 109 Okl. 286; Caspar v. 
East Providence Artesian Well Co., 
139 A. 470, 49 R.I. 8; Desrochers v. 
Atwood-Crawford Co., 131 A. 48, 47 R. 
I. 116; R. W. Hartwell Motor Co. v. 
Hickerson, 26 S.W.(2d) 153, 160 Tenn. 
513; Sears-Roebuck & Co, v. Starnes, 
(Tenn.) 26 S.W.(2d) 128; Mayberry 
v. Bon Air Chemical Co., 26 S.W.(2d) 
148, 160 Tenn. 459; Washington Coun- 
ik Evans, 299 S.W. 780, 156 Tenn. 


[a] Discretion not abused.—(1) On 
a_claim for compensation under the 
Workmen’s Compensation Act where 
notice was not given to the employer 
or the industrial commission until 
several months after injury, and 
claimant’s evidence showed that the 
employer knew of the injury but was 
given no intimation that it occurred 
in the course of employment, refusal 
by the commission to excuse failure 
to give notice as required by Comp. St. 
(1921) § 7292 was not an abuse of dis- 
eretion. Hales v. Oklahoma Produc- 
ing & Refining Co. of America, 232 P. 
42,109 Okl. 286. (2) A ruling that the 
widow of an automobile mechanic 
asserting a claim for death was ex- 
cused from giving notice of injury 
to the employer was held not an abuse 
of discretion, where death occurred 
while the employee was working ‘on 
an automobile. R. W. Hartwell Motor 
Co. v. Hickerson, 26 S.W.(2d) 158, 160 
Tenn. 513. 


aie As to claim sce infra §§ 811- 


$2. Ex parte National Pipe’ & 
Foundry Co., 105 So. 693, 213 Ala. 605; 
Wall. v. Lemons, Ine., (Mo.App.) 51 
S.W.(2d) 194; Guerra v. Workmen's 
Relief Commn., 29 .Porto Rico 473; 
Liberty Mutual Ins. Co. v. Maxwell, 
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may be indicated by his conduct.$* 


where the objection to the employee’s failure to give, 
or to a delay or defect in the giving of, the required 
notice must be raised by the employer at or before 
the trial;8* the failure of the employer timely and 
properly to raise such question constitutes a waiver 
thereof,®® in which case it is of no consequence that 
the failure or defect was excused on improper 
Payment of compensation by the em- 
ployer to the injured employee constitutes a waiver 
of the requirement of formal notice.§* 
unequivocal refusal by the employer to pay compen- 
sation constitutes such a waiver.°& However, where, 
by statute, the payment of compensation by the em- 
ployer is made an excuse for an employee’s failure 


erounds.®° 


46 S.W.(2d) 67, 164 Tenn, 1; Brageg’s 
Quarry v. Smith, 33 S.W.(2d) 87, 161 
Tenn. 682; R. W. Hartwell Motor Co. 
v. Hickerson, 26 S.W.(2d) 153, 160 
Tenn. 513; Mayberry v. Bon Air 
Chemical Co., 26 S.W.(2d) 148, 160 
Tenn. 459; Crane Enamelware Co. v. 
Dotson, 277 S.W. 902, 152 Tenn. 401; 
Vester Gas Range & Mfg. Co. v. Leon- 
ard, 257 S.W. 395, 148 Tenn. 665. 


83. Roberts v. Charles Wolff Pack- 
ing Co., 149 P. 413, 95 Kan, 473; Lib- 
erty Mutual Ins. Co. v. Maxwell, 46 
S.W.(2d) 67, 164 Tenn. 1; Bragg’s 
Quarry v. Smith, 33 S.W.(2d) 87, 161 
Tenn. 682; Mayberry v. Bon Air 
Chemical Co., 26 S.W.(2d) 148, 160 
Tenn. 459; Crane Enamelware Co. v. 
Dotson, 277 S.W. 902, 152 Tenn. 401; 
Vester Gas Range & Mfg. Co. .v. Leon- 
ard, 257 S.W. 395, 148 Tenn. 665. 


[a] Denial of liability on ground 
that employee was independent con- 
tractor.— Where an employee receiv- 
ing an injury when cutting cordwood 
could neither read nor write, and the 
employer’s superintendent knew of 
the injury and that he had been tak- 
en to the hospital where an eye was 
removed, and, on the employee’s re- 
turn and within the thirty-day period, 
he requested the superintendent to 
write the employer and make claim 
for him for compensation and thus 
constituted the superintendent his 
agent, and the superintendent wrote 
the employer giving the details of 
the case, and the employer replied, 
denying liability on the ground that 
the employee was an independent con- 
tractor, the chancellor properly held 
that the employer by its conduct had 
waived the written notice. Mayberry 
v. Bon Air Chemical Co., 26 S.W.(2d) 
148, 160 Tenn. 459. 


[b] Leading employee to believe 
company recognizes liability. — (1) 
Where the employee reported his in- 
jury verbally to his foreman and was 
sent to the company physician for 
treatment, who gave him a truss to 
wear, after which the employee was 
given light work to do, all of which 
lead the employee to believe that the 
company was recognizing the liability, 
there is a waiver by the employer of 
the written notice of injury required 
by the Workmen’s Compensation Act. 
Crane Enamelware Co. v. Dotson, 277 
S.W. 902, 152 Tenn. 401. (2) Notice 
of injury was waived where the em- 
player had knowledge thereof and rec- 
ognized some liability by assumed 
treatment of the injury. Liberty Mut. 
Ins. Co. v. Maxwell, 46 S.W.(2d) 67, 
164 Tenn. 1. (3) Where the employer 
knew all about the accident, sent 
the employee to a hospital, and paid 
the hospital and doctor bills as well 
as some compensation, the require- 
ment of notice waived. Bragg’s Quar- 
ry v. Smith, 33 S.W.(2d) 87, 161 Tenn. 
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In jurisdictions 


quired notice.®? 


So, also, an 


dictions there is 


682 [op supplemented 34 S.W.(2d) 714, 
161 Tenn. 682]. (4) Where an em- 
ployee, who sustained an injury, in 
less than two weeks orally reported 
it to his employer’s foreman, who 
made out a report, after which the 
employee was sent to the employer's 
physician and was treated by him for 
the injury, and three months later the 
employer made a settlement with the 
employee, taking a receipt acquitting 
it in full of further liability, the em- 
ployer waived the written notice re- 
quired by Workmen’s Compensation 
Act § 22. Vester Gas Range & Mfg. 
are v. Leonard, 257 S.W. 395, 148 Tenn. 


84 See infra § 1155. 


85. Ala.—Ex parte National Pipe & 
A send Co., 105 So. 6938, 213 Ala. 


Mo.—Wall v. Lemons, Inc., (App.) 
51 S.W.(2d) 194. 


N.Y.—Ryan v. Brooklyn-Manhattan 
Pee COUP 213 N.Y.S. 159, 215 App. 
iv. : 


Okl.—Ruchs-Brandt Const. Co. v. 
Price, 23 P.(2d) 690; Dewar Coal Min- 
ing Co. v. State Industrial Commis- 
sion, 211 P. 76, 88 Okl. 24; Consoli- 
dated Fuel Co. v. State Industrial 
Commission, 205 P. 170, 85 Okl. 112. 


Tenn.—R. W. Hartwell Motor Co, v. 
PR eR nom 26 S.W.(2d) 1538, 160 Tenn. 


Ont.—Wilson_v. Owen Sound Port- 
land Cement Co., 27 Ont.App. 328; 
Cavanagh v. Park, 23 Ont.App. 715. 


[a] Reason for rule.—Service of 
the notice of injury on the employer 
not being jurisdictional in compensa- 
tion proceedings, its omission cannot 
be set up as a defense in the absence 
of timely objection. Rucks-Brandt 
eee Co. v. Price, (Okl.) 28 P.(2d) 


[b] Finding of no controversy.— 
In a proceeding under the Workmen’s 
Compensation Act, the employer’s ob- 
jection as to notice given is not ten- 
able, in view of a finding of fact by 
the trial court that there was no con- 
troversy with respect thereto, and it 
appearing that the giving of notice 
had not been challenged on the trial. 
Ex parte National Pipe & Foundry Co., 
105 So. 698, 213 Ala. 605. 


{c] Prejudice.—The employer and 
insurance carrier making no objection 
to the hearing waived the question 
that they were prejudiced by the fail- 
ure of compensation claimant to give 
the required notice. Dewar Coal Min- 
ing Co. v. State Industrial Commis- 
sion, 211 P. 76, 88 Okl. 24. 


g6. See infra § 1155. 


87. Ex parte Mt. Carmel Coal Co., 
96 So. 626, 209 Ala. 519; Manteufel 


Formal order excusing notice. 
sation claimant files application to be excused from 
the giving of the statutory notice of injury, and at 
the hearing ordered by the commission all parties 
interested appear and without objection go to trial, 
the requirement of a formal order of the commission 
excusing claimant from giving notice is waived.°* 


[§ 779] C, Claim for Compensation®?—1. Neces- 
sity for Making or Filing. Although in some juris- 
no such requirement,°* the statutes 


[§§ 778-779 


to give the required notice,®® an employer by paying 
the funeral expenses of a deceased employee is not 
thereby estopped from asserting a want of the re- 


Where a compen- 


v. Industrial Commission, 179 N.W. 
761, 172 Wis. 565; -Pellett v. Indus- 
trial Commission of Wisconsin, 156 N. 
MG 956, 162 Wis. 596, Ann.Cas.1917D 


° 


[a] Under statute.—Under the ex- 
press provision of St. (1915) § 2394— 
11, making payment of compensation 
the equivalent of notice, a formal no- 
tice of injury was waived by the em- 
ployer’s payment within thirty days 
of the injury of the sum of two dol- 
lars for loss of time thereby caused. 
Pellett v. Industrial Commission of 
‘Wisconsin, 156 N.W. 956, 162 Wis. 596, 
Ann.Cas,1917D, 884. 


Acknowledgment of liability or pay- 
ment of compensation as excuse see 
supra § 774. 


88 Borden Mills v. McGaha, 32 S. 
W.(2d) 1039, 1041, 161 Tenn. 376. 


‘In view of this flat denial of lia- 
bility on the part of the [employer] 
a written notice would have been an 
idle ceremony.” Borden Mills v. Mc- 
Gaha, supra. 


89. See supra § 774. 


90. Manteufel v. Industrial Com- 
mission, 179 N.W. 761, 172 Wis. 565. 


[a] Funeral expenses not compen- 
sation.—An employer by paying fu- 
neral expenses under St. (1915) § 
2394—-9 subd. 4, to an administrator 
on the Supposition that deceased em- 
ployee left no dependents, is not es- 
topped from pleading a want of no- 
tice required by § .2394—11, barring 
the right to compensation if no no- 


tice is given and no “payment of com- 


pensation” is made within two years 
from the date of the accident. Man- 
teufel _v. Industrial Commission, 179 
N.W. 761, 172 Wis. 565. 


91. City of Pawhuska vy. Shel 
235 P, 213, 109 Okl. 208. beet 


92. Cross references: 


Application, petition, or complaint see 
infra § 822 

Employer's report of accident see su- 
pra § 1486. 

Notice of injury see supra § 762. 


Second claim not necessary in pro- 
ease to enforce award see infra 
18. 


93. See case infra this note. 


[a] Under North Carolina compen- 
sation act (1) the injured employee 
is not required to file a claim for com- 
pensation with the commission. Har- 
dison v. W. H. Hampton & Son, 165 
S.E. 355, 2083 N.C. 187 (Code [1931] 
§ 8081 (ff)). (2) The report of the 
accident and claim required by the 
act to be filed by the employer when 
filed is a filing of the claim such as 
gives the commission jurisdiction of 
the matter. See infra § 782 


For later cases, developments and changes in the law see Annotations, same title and section number. 


é 
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ordinarily provide that, in addition to the giving of 
notice of injury,®°* a claim for compensation shall 
be made or filed®®> within a specified time.°® , 
requirement for the making or filing of a claim is 
held to be jurisdictional®? and mandatory,°® the 
making or filing of a claim in accordance with the 
act being a matter going to the maintenance of the 
right of action®® and essential to the recovery of 
compensation,? and a failure to make or file a timely 
claim is a bar to the recovery of compensation.?, Un- 
der a statute providing that the filing of an appli- 
cation for any portion of the benefits under the act 
within the required time renders the limitations of 
the act inapplicable to further claims thereunder,’ 
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The 


a claim filed within the required time against one 


person as the employer does not make a claim sub- 
sequently asserted against another who was actually 
the employer a “further claim” within the terms of 
such provisions so as to prevent the limitations pro- 


94 See supra § 762. 


95. Monello v. Klein, 214 N.Y.S. 
486, 216 App.Div. 105. 


“The purpose of requiring a claim 
for compensation is to give the em- 
ployer notice, to enable him to em- 
ploy skilled physicians to treat and 
eare for the employee, thus minimiz- 
ing his loss, and inuring to the bene- 
fit of the employee. It is its purpose 
to enable him to investigate claims 
made against him, and to do this when 
the matter is fresh in the minds of 
those who saw or knew of the acci- 
dent, and to prevent the pressing of 
stale and unfounded claims.” Pod- 
kastelnea v. Michigan Cent. R. Co., 
164 N.W. 418, 419, 198 Mich. 321. 


[a] Opportunity given contractor 
to defend.—A subcontractor’s em- 
ployee, who served written notice of 
claim for injury in a hazardous em- 
ployment on his employer, was not 
required to file such notice on the 
principal contractor to make him 
liable under Workmen's Compensation 
L. § 56, where the principal contrac- 
tor’s attention was called to the fact 
that an award might be made against 
him, and opportunity given him to 
show that the subcontractor was not 
primarily liable, or, if liable, that he 
had compensation insurance. Monello 
us Klein, 214 N.Y.S. 486, 216 App.Div. 

Be 


96. Time for making or filing claim 
see infra §§ 789-810. 


97. Skeels v. Paul Smith’s Hotel 
Co., 185 N.Y.S. 665, 195 App.Div. 39; 
Rohde v. State Industrial Accident 
Commission, 217 P. 627, 108 Or. 426; 
Stratton v. Gulf Casualty Co., (Tex. 
Civ.App.) 53 S.W.(2d) 518; Texas 
Employer’s Ins. Ass’n v. Schoeppel, 
(Tex.Civ.App.) 10 S.W.(2d) 405. 


{a] Appearance of employee at 
hearing as witness insufficient.— 
Where notice was not given a com- 
pany, in a widow’s proceeding for 
compensation for death of her hus- 
band under the compensation law, 
that it was to be charged with pay- 
ment of an award, no one making any 
such claim against it, the fact that 


the proprietor of the cempany ap-j; 


peared as a witness did not give the 
state industrial commission jurisdic- 
tion of the company. Skells v. Paul 
Smith’s Hotel Co., 185 N.Y.S. 665, 195 
App.Div. 39. . 


[b] Employer’s accident report 
does not confer jurisdiction.—(1) The 
sole process by which an injured em- 
ployee can move the state industrial 
accident commission for an allowance 
from the industrial accident fund is 


® 


by filing his own application with the 
commission, as required by L. § 6632, 
and no jurisdiction is conferred by 
the filing of the reports by the physi- 
cian and employer in accordance with 
this section and § 6634. Rohde v. 
State Industrial Accident Commis- 
sion, 217 P. 627, 108 Or. 426. (2) But 
see report of accident as constituting 
claim infra § 782. 


Necessity for pleading and proving 
see infra § 826. 


98. Wilburn v. Auto Exchange, 247 
S.W. 1109, 198 Ky. 29; Broniszewski 
v. Baltimore & O. R. Co., 144 A. 345, 
156 Md. 447; Vang Const. Co. v. Mar- 
coccia, 140 A. 712, 154 Md. 401; Rohde 
v. State Industrial Accident Commis- 
sion, 217 P. 627, 634, 108 Or. 426; Fed- 
eral Surety Co. v. Jelton (Tex.Civ. 
App.) 29 S.W.(2d) 534 [mod on other 
[ee ae (Commn.App.) 44 S.W.(2d) 


“Whosoever claims under the stat- 
ute must bring himself within its 
terms” as to filing the application re- 
quired thereby. Rohde v. State In- 
dustrial Accident Commission, supra. 


99. Rogulj v. Alaska Gastineau 
Mining Co., 288 F. 549; Simmons v. 
Holcomb, 120 A. 510, 98 Conn. 770. 


1. Moustgaard v. Industrial Com- 
mission, 122 N.E. 49, 287 Ill. 156; 
Wilkes v. Detroit United Ry., 209 N. 
W. 60, 234 Mich. 629; Beagle v. Groff, 
191 N.Y.S. 307, 198 App.Div. 453; 
Skeels v. Paul Smith’s Hotel Co., 185 
N.Y.S. 665, 195 App.Div. 39; Millers’ 
Indemnity Underwriters v. Hughes, 
(Tex.Civ.App.) 256 S.W. 334. 


2. Cal.—Ehrhart v. State Industri- 
al Accident Commission, 158 P. 193, 
172 Cal. 621, Ann.Cas.1917E 465. 


Conn.—Connolly v. Penn Seaboard 
Steel Corp., 123 A. 906, 100 Conn. 423. 


Ill.—Victor Chemical Works  v. 
State Industrial Bd., 113 N.E. 173, 
274 Ill. 11, Armm.Cas.1918B 627. 


Ky.—Wilburn v. Auto Exchange, 
247 S.W. 1109, 198 Ky. 29. 


Mass.—In Fierro’s Case, 
957, 223 Mass. 378. 


N.Y.—Skeels v. Paul Smith’s Hotel 
Co., 185 N.Y.S. 665, 195 App.Div. 39. 


Ohio.—Industrial Commission of 
Ohio v. Marsh, 169 N.E. 569, 121 Ohio 
Pe [rev 167 N.E. 896, 32 Ohio App. 


Okl.—Texas Pacific Coal & Oil Co. 
v. Fisher, 299 P. 219, 149 Okl. 102. 


Or.—Rohde v. State Industrial Ac- 
cident Commission, 217 P. 627, 108 
Or. 426. 
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vision from operating against such claim.* The stat- 
utory provisions as to the presentation of a claim 
are not to be technically construed.® 
of an action for compensation with an action to set 
aside a release by the employee to the employer will 
not obviate the requirement of a written claim for 
compensation as a condition precedent to the main- 
tenance of an action for compensation. Where the 
act renders a contractor liable for compensation for 
injuries to employees of a subcontractor in the event 
the subcontractor fails to provide compensation in- 
surance for his employees,’ no notice of claim need 
be filed against such contractor if a notice of claim © 
has been filed as against the subcontractor.® 


The joinder 


Claim against city. A statutory provision as to 
the manner in which claims against a city shall be 
presented applies to demands against a city by em- 
ployees under a compensation act.® 


Eng.—Devons v. Anderson, 4 B.W. 
C.C. 354, [1911] S.C. 181; Roberts v. 
rsa Palace Football Club, 3 B.W. 


Man.—Canadian Northern R. Co. v. 
Wilson, 29 Man. 193. 


[a] Claim against insurance car- 
rier.—A compensation proceeding 
against an insurance carrier is prop- 
erly dismissed, where claimant did 
not file a claim for compensation from 
such insurer. Texas Pacific Coal & 
rae Co. v. Fisher, 299 P. 219, 149 Okl. 


3. See statutory provisions. 
4. See statutory provisions. 


5. Gailey v. Peet Bros. Mfg. Co., 
157 P. 431, 98 Kan. 53; Matwiczuk v. 
American Car, ete. Co., 155 N.W. 
412, 189 Mich. 449. 


6. Skinner v. Dunn Mercantile Co., 
296 P. 341, 182 Kan. 559. 


7. Liability of contractor to em- 
Bie ora of subcontractor see supra §§ 


8. Ingram v. Department of Indus- 
trial Relations, Division of Indus- 
trial Accidents and Safety, 284 P. 212, 
208 Cal. 6338. 


[a] For example, where an em- 
ployee injured while working on a 
house held: in the wife’s name, filed 
a claim against the husband as: the 
employer within six months, the claim 
asserted against the wife as the oth- 
er employer seventeen months after 
the injury was not a “further claim,” 
as contemplated by Workmen’s Com- 
pensation Act § 11 (St. [1917] p 841), 
since the words “further claims” do 
not relate to an additional employer 
but to additional claims against the 
same employer, and the language “of 
any person or persons” after the 
phrase “further elaims” includes oth- 
er claimants for compensation against 
the same employer arising from the 
same transaction. Ingram v. Depart- 
ment of Industrial Relations, Division 
of Industrial Accidents and Safety, 
284 P. 212, 208 Cal. 633. 


9. Knoll v. Salina, 157 P. 1167, 98 
Kan. 428 (holding, however, that, if 
an action for compensation is brought 
against a city of the second class on 
a claim not so presented and verified, 
a recovery may be had upon it; but 
no recovery can be had against the 
city for the costs of the action). See 
Fry v. Cheltenham, 5 B.W.C.G: 162. 
105 L.T.Rep.N.S. 495 (holding that 
the Public Authorities Protection Act, 
1893, was not applicable to the work- 
men’s compensation act). 
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Agreement as substitute for claim.1° When a stip- 
ulation and receipt on an approved form is filed with 
the commission it becomes a substitute for an orig- 
inal claim?! and renders unnecessary the filing of 
any other claim.1?_ If approved, it is the basis for 
an award;!? if disapproved, it becomes the basis 
for a hearing to determine the extent of the disabil- 
ity.14 


Abandonment of claim. The prosecution of an ac- 
tion for damages by the employee does not neces- 
‘sarily constitute an abandonment of his claim for 


compensation duly filed;1® but a claim for compen- 


sation filed with the commission of one state is 
abandoned where the employee thereafter makes 
application to the commission of another state for 
‘compensation, alleging that the same injury was 
‘received while employed in the other state and not 
‘showing that applicant did not know when and where 
he received his injury.1® The fact that an injured 
employee would not, when requested by the indus- 
‘trial commission, file an application for a hearing 
before the commission does not amount to an aban- 
donment of his claim for compensation.‘’ The fil- 
‘ing of a subsequent application for an award based 


Claims against cities see Municipal 
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trial commission for compensation 


[§ 779 


on.changed conditions!® does not constitute an aban- 
donment of the original. application’® the later ap- 
plication not superseding the former.?° 


Different injuries.2! Different parts of the total 
result of one accident need not be presented and 
passed on as separate claims, but all results thereof 
should be claimed as one injury.?? 


Under English practice. A formal claim or re- 
quest for an arbitration or any commencing of pro- 
ceedings is not essential; the requirement of a claim 
may be satisfied by any intimation that a claim is 
going to be made.?* The failure to make a claim 
is not a bar to the maintenance of, proceedings for 
compensation if occasioned by mistake,** absence 
from the United Kingdom,*® or other reasonable 
cause.2¢ Under the act of 1897 there was no provi- 
sion for excusing the making of a claim, and the 
only way in which the necessity could be obviated 
was by way of estoppel of the employer.*7_ Where 
payments have been made and terminated, delay on 
the part of the employee in proceedings to enforce 


.<payment will not constitute a bar unless such as to 


show acquiescence in the stoppage of payments.?® 


W.C.C. 58. But see under act of 1897 


Corporations §§ 4638-4648. 


_ 10. Agreement as 
claim see infra § 782. 


11. Reinhart & Donovan _v. Rob- 
erts, 11 P.(2d) 125, 157 Okl. 102; 
Evans-Wallower Lead Co. v. Bayless, 
7 P.(2d) 411, 154 Okl. 194; Carl B. 
King Drilling: Co. v. Wilson, 21 iP: 
(2a) 21, 163 Okl. 109; Patrick & Till- 
‘man v. Matkin, 7 P.(2d). 414, 154 Okl. 
232; Union Compress & Warehouse 
Co. v. Evans, 5 P.(2d) 155, 153 Ol. 
100. 


. [a] Memorandum of agreement as 

to facts on the form prescribed and 
signed by the parties and payment of 
-ecompensation thereunder is a substi- 
tute for a claim. Tulsa Lead & Zinc 
c vy. Acary, 7 P.(2d) 417, 154 Okl. 
°205. Y 


12. Carl B. King Drilling Co. v. 


Wilson, 21 P.(2d) 21, 163 Okl. 109;. 


Reinhart & Donovan v. Roberts, 11 P. 
(2d) 125, 157 Okl. 102; Tulsa Lead 
“& Zine Co. v. Acary, 7 P.(2d) 417, 154 
Okl. 205; Hvans-Wallower Lead Co, 
v. Bayless, 7 P.(2d) 411, 154 Ok. 194; 
Patrick & Tillman v. Matkin, 7 P.(2d) 
414, 154 Okl. 232; Union Compress & 
Warehouse Co. vy. Evans, 5 P.(2d) 155, 
153 Okl. 100. 


[a] Limitations not applicable.— 
A statute barring a claim for com- 
-pensation unless filed within a year 
after the injury does not bar a claim 
-where a memorandum agreement was 
filed. within one year. Union Com- 
press & Warehouse Co. v, Evans, 5 
P.(2d) 155, 153 Okl. 100. 


18. Reinhart & Donovan v. Rob- 
erts, 11 P.(2d) 125, 157 Okl. 102; Pat- 
‘rick & Tillman v. Matkin, 7 P.(2d) 
414, 154 Okl. 232; Union Compress & 
Warehouse Co. v. Evans, 5 P.(2d) 155, 
"153 Okl. 100. 


14. Reinhart & Donovan v. Rob- 
erts, 11 P.(2d) 125, 157 Okl. 102; Pat- 
‘rick & Tillman v. Matkin, 7 P.(2d) 
414, 154 Okl. 232. 


15. McLead v. Southern Pac. Co., 
231 P. 440, 64 Utah 409. 


[a] For example, where the injured 
employee had applied to the indus- 


- 


constituting 


which stated that it could make no 
rating unless a controversy existed 
between him and his employer, and 
advised the employer to pay certain 
compensation without an award, the 
fact that the employee then went to 
another state.and sued for damages 
under the federal employers’ liability 
act (U. S. Comp. St. §§ 8657-8665), 
did not amount to abandonment of 
claim for compensation under the 
compensation act. McLead v. South- 
ern Pac. Co., 231 P. 440, 64 Utah 409. 


16. Rezaldo v. Industrial Commis- 
ae of Utah, 213 P. 1083, 61 Utah 


17. McLead v. Southern Pac. Co., 
231 P. 440, 64 Utah 409. 


[a] Reason for rule—‘If the 
Commission desired the case heard 
and disposed of, it was not dependent 
upon the formal application for a 
hearing by . . [the employee]. It 
could have set the case for hearing, 
notified the parties, and proceeded. 
And so with the. < [employer]. 
It could have made a motion to have 
the case set for hearing. . [The 
employee] not desiring a hearing at 
that time or not being ready for it, 
or his desiring a continuance, cannot 
be interpreted as evidence of abandon- 
ment.” McLead v. Southern Pac. Co., 
231 P. 440, 64 Utah 409. 


18. Changed conditions as ground 
for modification of award see infra § 
1399. — 


19. Union Drawn Steel Co. v. 
PROMpsON, 165 N.E. 258, 89 Ind.App. 
80. 

20. See infra § 1415. 


é aH Time for filing claim see infra 


22. Choate vy. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 54 S. 
W.(2d) 901 (Rev. St. [1925] art 8306 
et seq). 


* 23. Powell v. Main Colliery Co., 
[1900],;-A.G. 4366,.; 2. W.C.C.. 295) [rev 
[1900] 2 Q.B. 145, 2 W.C.C. 25]; Luckie 
vy. Merry, [1915] 3 K.B. 83, 8 BIW.C. 
Cc. 447; Lowe v. Myers, [1906] 2 K.B. 
265, 8 W.C.C. 22; Linklater v. Web- 


ster, 6 W.C.C. 50; Trenear v. Wells, 34 B.W.C.C. 401, 


Maver v. Park, 8 F. (Ct.Sess.) 250; 
Le pey ek v. Wemyss Coal Co., [1907] 


[a] Circumstances held to estab- 
Cote claim.—Allen v. Hoey, 8 B.W.C.C. 


{[b]_ Circumstances held not to es- 
tablish claim.—Johnson v. Wootton, 
4 B.W.C.C. 258, 27 TUR. 487. 


24. Roles v. Pascall, [1911] 1 K.B. 
982, 4 B.W.C.C. 148; Judd _v. Metro- 
politan Asylums Bd., 5 B.W.C.C. 420. 


[a] What constitutes mistake.— 
Ignorance of the law is not mistake. 
Judd v. Metropolitan Asylums Bd., 
5 B.W.C.C. 420. 


25. Dight v. Ship Craster Hall, 
[1913] 3 K.B. 700, 6 B.W.C.C. 674; 
Smith v. Pearson, 2 B.W.C.C. 468. 
See Johansdotter v. Canadian Pae. R. 
Co., 47 Que.Super. 76 (holding ab- 
sence in a foreign*country an excuse 
for not filing a claim under the law 
of Alberta). 


26. Sanderson v. Parkinson, 
W.C.C. 648. 


[a] Matters constituting reason- 
able cause.—(1) Payment of wages 
by employer after knowledge of the 
accident and its circumstances. 
Luckie v. Merry, [1915] 3 K.B. 83, 
8 B.W.C.C. 447; Turnbull v. Vickers, 
7 B.W.C.C. 396. (2) Belief that injury 
is slight. Coulson v. South Moor Col- 
liery.¢ Co. {87 Bew..C.C.t 2535. ai12 eae 
Rep.N.S. 901; Ellis v. Fairfield Ship- 
building, ‘etc,,” Co., 6 B.W.C.C: 308, 
{1913] S.C. 217; Hoare v. Arding, 5 B. 
W.C.C. 36. (3) Belief that nystagmus 
will be cured by rest above ground. 
Moore v. Naval Colliery Co., [1912] 
1K. Bs 28, co bu © Ce Siete (4g le Ors 
ance of the law is not reasonable 
cause. Roles v. Pascall, [1911] 1 K.B. 
982, 4 B.W.C.C. 148. 


27. Rendall vy. Hill's Dry Dock 
ete, Co, [1900] 2 Q.B. 245, 9 W.GC. 
40; Wright v. Bagnal, [1900] 2 Q.B. 
240, 2 W.C.C. 36; O’Neill v. Mother- 
well, [1907] S.C. 1076; Lee v. Cot- 
tonwood Collieries Co., 4 W.C.C. 32. 


28. 


6 B. 


Rankine. v. Fife Coal Co., 8 
[P15J. S.C. 476, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 780] 


[§ 780] 2. Who May Make or File Claim.?® The 
claim may and must ordinarily be filed by the per- 
son entitled to compensation®® or by some person 
authorized to do so in his behalf.*! 
on behalf of a claimant without authority,?? or by a 
mere volunteer,®? is not effective and legal and bind- 
ing upon the employer, although it may be given 
binding effect by claimant’s ratification of the acts 
of the volunteer?‘ if such ratification is within the 
time required for the filing of the claim;?> but it 
has been held that, where a claim was made in be- 
half of a nonresident alien dependent within the 
statutory time, it was held sufficient, although a pow- 
er of attorney ratifying the act was not received by 
the person making the claim until after the period 
had expired.3* A claim filed by one without knowl- 


29. Cross references: 


Defect as to signature not invalidat- 
ing claim see infra § 782. 


One claim on behalf of several claim- 
ants see infra § 785. a 


Person entitled to institute. or resist 
compensation proceedings see Ssu- 
pra §§ 744-751. pea 


30. Neenan v. Industrial Commis- 
sion, 160 N.E. 218, 329 Ill. 48; North- 
western Malt & Grain Co. v. Industri- 
al Commission, 145 N.E. 89, 313 Ill. 
534; Taslich v. Industrial Commis- 
sion of Utah, 262 P. 281, 71 Utah 33. 


31. Neenan v. Industrial Commis- 
sion, 160 N.E. 218, 329 Ill. 48; North- 
western Malt & Grain Co. v. Indus- 
trial Commission, 145 N.E. 89, 313 Ill. 
534; Baronaskas v. Copper Range Co., 
214 N.W. 315,:288 Mich. 576; Taslich 
v. Industrial Commission of. Utah, 
262 P. 281, 71 Utah 33. 


32. Western Indemnity Co. v. In- 
dustrial Accident Commission _ of 
State of California, 169 P. 261, 35 Cal. 
App. 104; Tar v. Ford Motor Co., 244 
N.W. 179, 259 Mich, 618; Baronaskas 
v. Copper Range Co., 214 N.W. 315, 238 
Mich. 576; Rohde v. State Industrial 
Accident Commission, 217 P. 627, 108 
Or. 426. But see Kottari v. Empire 
Iron Casualty Co., 186 N.W. 400, 217 
Mich. 376 (where, shortly aftér an 
employee was killed, an attorney 
made claim on behalf ‘of his depend- 
ents living ina foreign country, and 
the employer answered the claim 
without attacking its sufficiency, a 
finding by the industrial accident 
board that the claim was sufficient to 
stop the running of limitations will be 
sustained, although the authority of 
the attorney who made the claim'‘was 
afterward repudiated by the attorney 
in fact of the dependents). 


{a]  Unauthenticated letter by an 
Austrian father of a son killed in 
America, to a third person not a rela- 
tive, as attorney in fact, purporting 


to authorize such third person to ap-. 


ply under the workmen’s compensa- 
tion act for adjustmént of claim, 
constituted no legal authority for the 
third person’s ‘action in filing an ap- 
plication. Western Indemnity Co.’v. 
Industrial Accident Commission of 
State of California, 169 P. 261, 35 Cal, 
App. 104. 


{b] Claim barred.—Where a claim 
for an employee’s death was filed 
without authority from the  em- 
ployee’s widow, and no other claim 
was filed until twelve years after the 
accident, the widow was not entitled 
to compensation. Tar v. Ford Motor 
Co., 244 N-W. 179, 259 Mich. 618. 


33. Neenan v. Industrial -Commis- 
sion, 160 N-E. 218, 329 Hl. 48; North- 
western Malt & Grain Co. v. Indus- 
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A claim made 


a proper person 


trial Commission, 145. N.E. 89, 313 
Ill. 5384; Taslich v. Industrial Com- 
Ny gem y of Utah, 262 P. 281, 71 Utah 


[a] No waiver against state fund. 
—(1) Objection that a claim for com- 
pensation filed in behalf of the em- 
ployee’s widow within the time limit- 
ed by Comp. L. (1917) § 3140, as 
amended by L. (1921) ¢ 67, was not 
authorized by her was an objection, 
which, as a matter of law, could not 
be waived as to the state insurance 
fund, inasmuch ‘as compensation, if 
awarded, was payable directly out of 
the fund, under § 3122. Taslich v. 
Industrial Commission of Utah, 262 
P. 281, 71 Utah 33. (2) In‘a proceed- 
ing under the workmen’s compensa- 
tion act under a claim filed in behalf 
of deceased’s widow living in Serbia, 
the question of whether the widow 
authorized the filing of an applica- 
tion in her behalf, under Comp. L. 
(1917) .§ 3140, as amended by L. 
(1921) ¢ 67, was not waived, where, 
at the commencement of the hear- 
ing, a member of the industrial com- 
mission requested direct authoriza- 
tion from the widow and later on 
called for taking the widow’s deposi- 
tion, notwithstanding the question of 
authority was’ not inquired into at 
the first hearing in view of § 3149. 
Taslich v. Industrial Commission of 
Utah, supra. 


84. Neenan v. Industrial Commis- 
sion, 160 N.E. 218, 329 Ill. 48; Rohde 
v. State Industrial Accident Commis- 
sion, 217 P. 627, 108 Or. 426; Taslich 
v. Industrial Commission of Utah, 262 
P. 281, 71 Utah 33. t 


{a] Reason for rule.—If one not 
assuming to act for himself does an 
act for or in the name of another on 
an assumption of authority to act as 
agent of the latter, the subsequent 
ratification by the person in whose 
name the act was performed relates 
back, and supplies the original au- 
thority to do the act. Neenan y. In- 
sete! Commission, 160 N.E. 218, 329 


[b] Ratification must be clear.— 
An injured employee failing to file 
n application for compensation as 
required by L. § 6632, was not enti- 
tled to consideration of his claim be- 
cause of a letter to the commission 
from his attorney referring to an ap- 
plication made on his behalf by his 
employer, but not indicating whether 
he approved of the latter’s act. Rohde 
v. State Industrial Accident Commis- 
sion, 217 P. 627, 108 Or. 426. 


[c] Extent of ratification.—An in- 
jured employee failing to apply for 
compensation cannot adopt his em- 
Pployer’s unauthorized application 
without ratifying a statement there- 
in that he refused to make applica- 


[71 C.J.]: 1008: 


edge or information that there are dependentsenti- 
tled to recover for the death of an employer is, of 
course, ineffective?’ even if such person be the consul 
general of the country where such.dependents re- 
side.28 Where so permitted by the act, a claim for 
compensation may be made by a minor employee oth-. 
erwise competent in his own name.°® 
of a minor child is a proper person to make a claim 
in his behalf#® in the absence of a statute to the 
contrary‘? and in the absence of a formal guardian 
or committee appointed by the court.*? So also the 
mother of illegitimate children is a proper person to 
make a claim in their behalf where no other legal: 
guardian has been appointed by the court.*% 
committee of an incompetent, dependent is, of course, 


The mother 


The 


to file a claim in behalf of such de- 


tion himself. 
trial Accident Commission, 
627, 108 Or. ‘426./.' 


35. Rohde v. State Industrial Ac- 
cident Commission, supra; Taslich.- v. 
Industrial Commission of Utah, 262 - 
P. 281, 71 Utah 33. 


[a] Ratification, after expiration 
of time for filing claims, of an un- 
authorized claim for compensation is 
ineffectual. Taslich v. Industriat 
Commission of Utah, 262 P. 281, 71 
Utah 33.. 


36. Matwiczuk v. American Car & 
Foundry Co., 155 N.W. 412, 413, 189 
Mich. 449. See In re Fierro’s Case, 
111 N.E. 957, 228 Mass. 378 (where 
the court held that there was no evi- 
dence to support a finding of the 
board that failure to file a claim for 
compensation within the period’ pre- 
scribed was occasioned by reasonable 
acts due ‘‘to:the delay in obtaining the 
necessary authorization from said 
widow who resides in Italy’’). 


“We think it too technical to say 
that a notice and claim made within 
24 hours after the accident, caused 
to be given, as in this case, in behalf 
of the widow, who could not make 
the claim herself, because of the dis- 
tance from where she lived, which 
action was ratified by her on being 
advised of the situation, must fail 
because the ratification did not reach 
this country within 6 months from 
the time of the accident. To so hold 
would not be according to the letter 
or the spirit of the Employers’ Lia- 
bility Act.” Matwiczuk v. American 


Rohde v. State Indus- 
217 FP. 


| Car & Foundry Co., supra. 


87. Baronaskas, v. Copper Range 
Co., 214 N.W. 815, 288 Mich. 576 [expl 
Kottari.v. Empire Iron Casualty Co., 
186 N.W. 400, 217 Mich. 376, and Mat-” 
wiczuk v. American Car & Foundry 
Co., 155 N.W. 412, 189 Mich. 449]. 


38. Baronaskas v. Copper Range 
Co., 214 N.W. 315, 238 Mich. 576. 


39. .Indian Territory Illuminating 
oe ee v. Crown, 12 P.(2d) 689, 158 


40. Grillo v. Sherman-Stalter Co., 
186 N.Y.S. 810, 195 App.Div. 362 [aff 
132 N.E. 913, 231 N.Y. 621]. 


Minority. of claimants as tolling 
statute see infra § 799. 


41. See statutory provisions, 


42. Grillo v. Sherman-Stalter Co., 
186 N.Y.S. 810, 812, 195 App.Div. 362 
[aff 182 N.E. 913, 231 N.Y. 621]. 


43. Grillo v. Sherman-Stalter Co., 
supra. 
‘Tt seems clear . . that the 


mother is the one who should move 
in the matter, that she is the guardian 
or next friend of her offspring.” Gril- ~ 
lo y. Sherman-Stalter Co., supra. 


1004 [71 C.J.] ; 


pendent.**# 


[§ 781] 8. On Whom Served or Where Filed.*® 
The provisions of the act determine on whom a claim 
for compensation must be made or where it must 
be filed.4® Where the claim is required to be served 
on the employer‘? and it is so served, that the claim 
was not made.on the insurance carrier is Imma- 
terial.t8 On the other hand, where so required by 
the act the claim for compensation must be made 
on the employer or his agent,*® in the absence of 
anything in the act to the contrary,°° the insurance 
earrier not being an agent of the employer to receive 
the claim for compensation on behalf of the em- 
ployer.®+ So, where a claim or demand is required 
to be made or served on the employer,°? the mere 
filing of a claim with the board or commission 1s 
not a compliance with the requirement,°* even if 
the claim so filed is on a form furnished by the board 
or commission.®4 On the other hand, where required 


WORKMEN’S COMPENSATION ACTS 


[§§ 780-782 


only to be filed with the commission,°* the claim need 
not be made or served on the employer®® although 
notice to the employer by the commission of the re- 
ceipt of the claim should be given.®? Service on the 
employer alone in such case is not a compliance 
with the requirement.°® Under a statute providing 
for the filing of a claim with the commission or the 
employer who has secured permission to pay com- 
pensation direct to his employees, a claim filed with 
an employer not so securing permission is not the fil- 
ing of a claim such as will render the state fund 
liable.5® The filing of a claim with the state insur- 
ance fund is, however, in effect a filing of the claim 
with the commission such as gives it jurisdiction of 
the matter.®° F 


~ 
[§ 782] 4. What Constitutes Claim; Form and 
Sufficiency®1—a. In General. Ordinarily no partic- 
ular form of claim or demand is required,°? partic- 
ularly where substantial eompliance with the statu- 


44, O’Rourke v. Standard Wood 
Turning Co., 198 N.Y.S. 632. 204 App. 
Div. 658. 


‘45. Manner of service or filing see 
infra § 788. 


Parties in compensation proceed- 
ings see supra §§°743-758. 


4G. See statutory provisions. 
47. See statutory provisions. 


4g8.° Scott v. Devine, 297 P. 669, 132 
Kan, 834. 


49. Dochoff v. Globe Const. Co., 
180 N.W. 414, 212 Mich. 166; State v. 
James R..Clow & Sons Co., 173 N.E. 
14, 36 Ohio App. 156. 


[a] Physician as agent.—An em- 
ployer is estopped to claim that its 
physician generally taking and pre- 
paring applications for compensation 
was an improper Officer to take the ap- 
plication of an injured employee for 
compensation. State v. James R. 
Clow & Sons Co., 173 N.E. 14, 36 Ohio 
App. 156. 


50. See statutory provisions. 

‘51. Dochoff v. Globe Const. Gor 
supra. 

52. See statutory provisions, 

53. Dochoff v. Globe Const. Co., 
supra. 

54, Dochoff v. Globe Const. Co., su- 
pra. 

55. See statutory provisions. 

56. ‘Mississippi River Power Co. 
v. Industrial Commission, 124 N.E. 
552, 289 Til. 353; Kaplan v. Kaplan 


Knitting Mills, Inc., 161 N.E. 204, 248 
N.Y. 10. 


a] 
Te essential, under Workmen’s 
Compensation Act § 24, that a claim 
shall have been made to the employ- 
er previous to presenting the same 
to the industrial commission, provided 
the latter claim shall have been pre- 
sented and the employer notified with- 
in six months. Mississippi River 
Power Co. v. Industrial Commission, 
124 N.E. 552, 289 Ill. 353. 


57. Mississippi River Power Co. v. 
Industrial Commission, 124 N.E. 552, 
289 Ill. 353. But see Union Drawn 
Steel Co. v. Thompson, 165 N.E. 258, 
39 Ind.App. 380 (notice of filing of 
application need not be given; notice 
of hearing only is sufficient, the par- 
ties taking notice of papers on file). 


58. State v. Industrial Commission 


For later cases, developments 


Under particular statute.—It 


of Ohio, 174 N.E. 11, 123 Ohio St. 86. 
Service on employer as not tolling 


limitations see infra § 8Ql. 


59. State v. ‘Tndustrial Commission 
of Ohio, 174 N.E. 11, 123 Ohio St. 86. 


Election to come within compensa- 


tion act see supra §§ 259-269. 


Utah Delaware Mining Co. v. 
94, 76 


60. 
Industrial Commission, 289 P. 
Utah 187. 

61. Cross references: ‘ 


Agreement as_ substitute for clai 
see supra § 779. 


Application, petition, or complaint see 


infra § 822. 
Notice of injury see supra § 765. 


62. U.S.—Maryland Casualty Co. v. 
Hodge, 49 F.(2d) 127. 


Tll.—vValier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139 
Consumers’ Co. v. Industrial Commis- 
sion, 146 N.B. 539, 315 Ill, 592; Tim- 
merman v. Industrial Commission, 
137 N.E. 440, 305 Ill. 485; Ideal Fuel 
Co. v. Industrial Commission, 131 N. 
EB. 649, 298 Ill. 463; Victor Chemical 


Works v. Industrial Board, 113 N.E. 


173, 274 Ill. 11, Ann.Cas.1918B 627. 


Kan.—Richardson v. National Re- 
fining Co., 18 P.(2d) 131, 136 Kan. 
742 [mod on other grounds 21. P.(2d) 
307, 137 Kan. 473]; Eckl v. Sinclair 
Refining Co., 299 P. 588, 133 Kan. 285; 
Weaver v. Shanklin Walnut Co., 293 
P. 950, 131 Kan. 771; Long v. Watts, 
283 P. 654, 129 Kan. 489;. Smith v. 
Solvay Process Co., 163 P. 645, 100 
Kan. 40; Knoll v. City of Salina, 157 
P. 1167, 98 Kan. 428. 


Mich.—Shafer v. Parke, Davis & 
Co., 159 N.W. 304, 192 Mich. 577. 


Mo.—Roach v. Durham Const. Co., 
(App.) 52 S.W.(2d) 593. 


N.Y.—Kaplan v. Kaplan Knitting 
Mills, Inc., 161 N.E. 204, 248 N.Y. 10. 


Ohio.—State v. James R. Clow & 
Sons Co., 173 N.E. 14, 36 Ohio App. 
156; State v. Cashman, 170 N.B. 40, 
34 Ohio App. 23. 


Okl1.—Chicago Bridge & Iron Works 
v. Lawson, 22 P.(2d) 86, 163 Okl. 224; 
Higginbotham v. Oklahoma . Cement 
Co., 9 P.(2d) 15, 155 Okl. 264. 


Or.—Grunnett v. State Industrial 
Accident Commission, 215 P. 881, 108 
Ons? 178. 


Pa.—Horn v. Lehigh Valley R. Co., 
117° Ax 409,274 Pa. 42. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


Tex.—Great American Indemnity 
Co. v. McElyea, (Civ-App.) 57 S.W. 
(2a) 966; American Indemnity Co. v. 
Zyloni, (Civ-App.) 212 S.W. 183. 


Utah.—Rezaldo v. Industrial Com- 
mission of Utah, 213 P. 1083, 61 Utah 


W.Va.—Mercer v. Ott, 89 S.E. 952, 
78. W.Va. 629. 


“The Workmen’s Compensation Act 
.-. . does not prescribe the charac- 
ter of pleading under the act, but it 


recognizes the right of a party to file a 


document in the nature of a pleading, 


which when filed, becomes a part of 


the record.” Newberry v. Industrial 
Peralrcien: 173 N.E. 472, 474, 341 Il. 


[a] Claim for compensation is suf- 


ficient if the case is reasonably iden- 


tified and a claim is made. Kaplan v. 
Kaplan Knitting Mills, Inc., 161 N.E. 
204, 248 N.Y. 10. 


[b] Informal claim or demand (1) 
is sufficient. Maryland Casualty Co. 
v. Hodge, 49 F.(2d) 127 (Texas Act). 
(2) Any claim for compensation made 
within the time limited by the stat- 
ute, and which fairly gives the em- 
ployer such information as the law 
intends, should be deemed_sufficient. 
Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577. (3) An ob- 
jection by the employee to a compen- 
sation agreement with the employer 
because it contained no provision as 
to an injury to his hip and back con- 
stitutes a claim for compensation for 
such injury, where, after the objec- 
tion, the employee was assured that 
he could bring up his claim for such 
injury after payments for an injury 
to his leg had. been. completed. 
Wilkes v. Detroit United Ry., 209 N.W. 
60, 234 Mich. 629. (4) A letter to the 
industrial commissioner written by 
the wife of a deceased employee, con- 
taining a statement of claimant’s de- 
sire to file a claim, against whom it 
was to be filed, the employee’s name, 
and the date of his injury and death, 
contains the necessary requirements 
for the filing of thesclaim. Barwin v. 
Ihdependent' School Dist. of Sioux 
Falls, (S.D.)' 248 N.W. 257 (Rev. St. 
[1919] § 9457). 


[c] Use of prepared form.—W here 
the statute did not prescribe the form 
of application for compensation from 
the workmen’s compensation fund, a 
claim on one of the forms prescribed 


and changes in the law see Annotations, same title and section number. 


§ 782] 


tory provisions as to the claim or demand is all 
The claim for compensation is 
net a formal pleading,** the same particularity of 
pleading not being required as to a claim in a com- 
pensation proceeding®® as is required in an action 
at law.®® Hence great liberality as to the form and 
substance of an application for compensation is to 
be indulged,®? especially where applicant is not rep- 
The claim must nevertheless 
be direct®® and unequivocal,’° and show that a claim 
for compensation is being made;*? be understand- 
able,7? where filed with the commission it must call 
for some immediate action by the commission.7 
must apprise the employer that the employee has 
sustained injuries of such character as to entitle 


that is required.®§ 


resented by counsel.®§ 


by the commission, which did not con- 
flict with the act, cannot be rejected 
for a defect therein not affecting the 
merits after the time has expired 
when a -new application could be 
made. Mercer v. Ott, 89 S.E. 952, 78 
W.Va. 629. 


63. Maryland Casualty Co. v. 
Hodge, 49 F.(2d) 127 (Texas Act); 
Higginbotham v. Oklahoma Portland 
Cement Co., 9 P.(2d) 15, 155 Okl. 264; 
Horn v. Lehigh Valley R. Co., 117 A. 
409, 274 Pa. 42. 


{a] Employee’s letter to the indus- 
trial commission, within a-year after 
the injury, substantially complying 
with the statute, is sufficient as a 
“claim for compensation.” Higgin- 
botham v. Oklahoma Portland Cement 
Co., 9 P.(2d) 15, 155 Okl. 264. 


64 Armour & Co. v. Industrial 
Commission, 153 N.E. 716, 322 Ill. 535; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 153 N.E. 625, 
322 Ill. 522; Security Union Ins. Co. 


v. Cartwright, (Tex.Civ.App.) 33 S. 
W.(2d) 1988. 
65. Valier Coal Co. v. Industrial 


Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle v. Industrial Commission, 
157 N.&. 206, 326 Ill. 166; Consoli- 
dated Coal Co. of St. Louis v. Indus- 
trial Commission, 150 N.E. 637, 320 
Ill. 281; Kingston-Pocahontas Coal 
Co. v. Maynard, 273 S.W. 34, 209 Ky. 
431: Great American Indemnity Co. 
v. McElyea, (Tex.Civ.App.) 57 S.W. 
(2d) 966; Palle v. Industrial Com- 
mission, 7 P.(2d) 284, 79 Utah 47, 81 
A.L.R. 1222; Rezaldo v. Industrial 
Commission of Utah, 213 P. 1083, 61 
Utah 412. 


[a] Sufficiency not determined by 
rules of law.—Although an em- 
ployee’s application for compensation 
for injuries, under the workmen’s 
compensation act, serves somewhat 
the same office as does a petition in 
an action at law, its sufficiency is not 
to be determined by strict rules of 
pleading. Kingston-Pocahontas Coal 
ree v. Maynard, 273 S.W. 34, 209 Ky. 
431. 


Application, petition, or complaint 
see infra § 822. 


66. Pleadings generally see Plead- 
ing “4S. C.J... p AL. 


67. Palle v. Industrial Commis- 
ee ae 284, 79 Utah 47, 81 A.L. 
R. : 


68. Palle v. 
sion, supra. 


69. Higgins v. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493. 


70. Wilkes vy. Detroit United Ry., 
209 N.W. 60, 234 Mich. 629; White v. 
Morgan & Wright, 187 N.W. 257, 217 
Mich. 499; Rubin v. Fisher Body Cor- 


Industrial Commis- 


poration, 172 N.W. 534, 205: Mich:-605;- 


Brown v. Weston-Mott Co., 168 N.W. 
4 
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pensation.*7 


It 
ficient claim.*& 


437, 202 Mich. 592; Higgins v. Heine 
Boiler Co., 41 S.W.(2d) 565, 328 Mo. 
493. But see Smith v. Heine Safety 
Boiler Co., 112 A. 516, 119.Me.. 552 
(the act does not require a claim to 
be made in unequivocal language or 
terms). 


[a] Guess or probability insuffi- 
cient.—Where the industrial accident 
board, in reaching a conclusion that 
a claim for compensation was made, 
determined that the injured servant 
probably did not use the term ‘‘com- 
pensation” but said that he. wanted 
pay for the injury to his eye, an 
award could not be~ predicated on 
such a guess or probability of an es- 
sential matter. Rubin v. Fisher Body 
Coa porarion, 172 N.W. 534, 205 Mich. 
605. 


[b] Asking employer what it was 
willing to do with regard to compen- 
sation is an unequivocal. claim. 
White v. Morgan & Wright, 187 N.W. 
257, 217 Mich. 499. 


71. State v. James R. Clow & Sons 
Co., 173 N.E. 14, 86 Ohio App. 156. 


72. Rezaldo v. Industrial Commis- 
sion of Utah, 213 P. 10838, 61 Utah 
412. 

73. Higgins v. Heine Boiler Co., 41 
S.W.(2d) 565, 328 Mo. 493. 


74. Ideal Fuel. Co. v. Industrial 


Commission, 131 N.E. 649, 298 Ill. 
463. ; 
{a] Claim or demand insufficient. 


—A letter written by an employee’s 
wife to the employer calling atten- 
tion to the long faithful service of her 
husband, and appealing, to the com- 
pany for aid, but which did not ap- 
prise the employer that the employee 
sustained injuries entitling him to 
compensation nor manifesting an in- 
tention to claim compensation as a 
right, is not a sufficient claim for com- 
pensation within the act. Ideal Fuel 
Co. v. Industrial Commission, 131 N.E. 
649, 298 Ill. 463. 


75. Richardson v. National Refin- 
ing Co., 18 P.(2d) 131, ,136 Kan. 724 
[mod on other grounds 21 P.(2d) 307, 
LST. Kan. 473.15 
Walnut Co., 293 P. 950, 1381 Kan. 771. 


[a] 
—Claimant’s letter to his employer 
asking for papers to fill out constitut- 
ed a “written claim for compensa- 
tion” within the statute, where the 
answer thereto referred to claimant’s 


‘| accident and the employer, paid for 
Weaver v. Shank-, 


medical attention. 
lin Walnut Co., 293 P. 950, 131 Kan. 
772. 


76. Richardson v. National Refin- 
ing: Co., 18 'P:. (2d) 131, 136) Kan. .:%24 
{mod on other grounds 21 P.(2d) 307, 
137 Kan. 473];~Eekl v. Sinclair Refin- 
ing °Co.)/299)-Ps 588,133) Kant’ 235; 


; é AYSin li : é 
WCONEE. Var ears aM of the employee’s injury constitutes a 


Request for papers to fill out. 
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him to compensation and that the benefits of the 
act are being claimed.7* 
an instrument constitutes a sufficient written claim 
for compensation, the circumstances surrounding the 
parties will be considered.*® 
is whether the employee had compensation for his 
injury in mind in writing the instrument™® and 
whether the instrument is open to the reasonable in- 
terpretation that the employer would be expected 
to conclude that the employee was expecting com- 
Any language which conveys the idea 
that the injured employee or his dependents are 
looking to the employer for compensation is a suf- 
On the other hand, language which 
either directly or indirectly falls' short of making 


In determining whether 


The question involved 


Weaver v. Shanklin Walnut Co., 293 
P. 950, 131 Kan. 771; Kaplan v. Kap- 
lan Knitting Mills, Inc., 161 N.E. 204, 
OTS UINEY cet OMe Iaans 


[a] Where it is reasonably to be 
inferred. that compensation is 
claimed, the claim for compensation 
is sufficient. Kaplan v. Kaplan Knit- 
tng Mills, Inc., 161 N.E. 204, 248 N.Y. 


_ 77%. Richardson v. National Refin- 
ing Co.,-18 P.(2d) 131,136 Kan. 724 
[mod on other grounds 21 P.(2d) 307, 
137 Kan. 473]; Higgins v. Heine Boil- 
er Co., 41 S.W:(2d) 565, 328 Mo. 493. 


78. %111.—Timmerman v. Industrial 
Commission, 137 N.E. 440, 305 Ill. 485; 
New Stauton Coal Co. v. Industrial 
Commission, 136 N.E. 782, 304 Ill. 613; 
Moustgaard v. Industrial Commission, 
122 N.E. 49, 287 Ill. 156;, R. F.. Con- 
way Co. v. Industrial Board of Illinois, 
118 N.E. 705, 282 Ill. 313. 


Kan.—Richardson v. National Re- 
fining Co., 18 P.(2d) 131, 136 Kan. 724 
[mod on other grounds 21 P.(2d) 307, 
137 Kan. 473]; Eckl v. Sinclair Refin- 
ing Co., 299 P. 588, 133. Kan. 285;:'Wea- 
‘ver v. Shanklin Walnut Co., .293 P. 
950, 181 Kan. 771; Mortimer v. Ed- 
gar Zinc Co., 255 P. 35, 123 Kan. 259; 
Smith v. Solvay Process Co., 163 P. 
645, 100 Kan. 40; . Gailey v. Peet Bros. 
Mfg. Co., 157 P. 481, 98 Kan. 53. 


Me.—Smith vy. Heine Safety Boiler 
Co., 112 A. 516, 119 Me. 552. 


N.Y.—Kaplan yv. Kaplan Knitting 
by cae Inc., 161 N.E. 204, 248) N.Y. 


Pa.—Horn v. Lehigh Valley R. Co., 
117 A. 409, 274 Pa. 42. 


Utah.—McLead vy. Southern Pac. 
Co., 231 P. 440, 64 Utah 409. 


“To ask for a right as due is to 
make a claim of. that right.”: R:.F. 
Conway Co. v. Industrial Commission, 
118 N.E. 705, 282 Ill. 313. 


[a] Narration of facts of injury.—. 
An instrument served: by the employee 
on his employer narrating: the facts 


“written claim for compensation”, 
within the statute. Richardson v. Na- 
tional Refining Co., 18 P.(2d) 131, 136 
Kan. 724 [mod on other grounds 21 P. 
307, 187 Kan. 473]. 


[b] Stated otherwise. — (1) Any 
statement, oral or written, made with- 
in the statutory period by the em- 
ployee, which informs the. employer 
that he is claiming compensation is 
sufficient. Smith yv. Solvay Process 
Co., 163 P. 645, 100 Kan. 40; Gailey v. 
Peet Bros: Mfe. Co. 15% BP: 421) 498 
Kan. 53. (2) A claim for compensa- 
tion -is--sufficient--if -the- employer is 
informed by it that the employee in- 
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a deniand ‘or ‘showing that’ compensation is: being 
Thé mere expression of 
an intention to file or miake'a claim for compensation 
So an employee’s 
mere expression of’ an intention to claim ‘compen- 
sation if he. did: not get better is not a’ sufficient 
claim or démand for compensation.** 
by the industrial board. to: the employer calling his 
attention to his ie to file a’ report of the acci- 


sought ‘is’ insufficient.7° 


does not itself constitute a claim.*° 
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A letter sent 


tends to claim the benefit of the ‘act. Hees of Utah, 213 P. 1083, 61 Utah 


Moustgaard v..Industrial Commission, 
122 N.E. 49, 287 Ill. 156. 
for compensation for injuries or death 
is sufficient if. the terms apprise the 
employer. that , compensation. is 


claimed and he is put on’ his notice’ 


that claimant seeks the benefit of the 
act. Smith v. Heine Safety, Boiler Co., 
1127.45 5165119, Me. 552... (4) SDE 18 
not material in what form the claim 
petition appéars, as long’ as it. preé- 
sents a demand or claim for an injury 
that; on the facts as stated, appears 
to be compensable}? Horn v, Lehigh 
DTU ec Co., 117: A. 409, 410, 274 thoes 


{c] Claim or ‘demand sufficient.— |. 
(1) A finding that a demand for com- 
pensation for the death of claimants’ 
son was made in time, and notice giv- 
en, is justified, it appearing that with- 
in two months’ after the accident 
claimant told his employer ‘that he 
expected compensation, and wrote.a 
letter to the employer, stating. that 
he expected compensation for the 
boy’s death. ‘Timmermann v. Indus- 
trial Commission, 137 N.B, 440, 305 Il. 
485. (2) Where a- compensation 
claimant injured in a mine notified the 
superintendent, .and, .on receiving a 
note from him, went to a doctor, and 
about a month later, when claimant 
asked the ‘superintendent’ to pay the 
hospital bill, he: refused and told 
claimant that he had no. compensa- 
tion, there was sufficient demand for 
compensation. New Stauten:Coal Co. 
v. Industrial SN 136 (N.E. 
782, 304 Ill. 613. ‘ i 


{[d] Reauest for review of case.— 
A letter by an.injured émployee to 
the industrial commission asking re- 
view of case and determination wheth- 
er he was entitled to!) compensation; 
giving place, date, and details of the 


accident and resulting injuries, and |: 


all-information required’ by the stat- 
ute, was Sufficient application for 
compensation.’ .McLead,v. Southern 
Pac. Co., 231 P. 440, 64 Utah 409. - 


79: Cal.—Fidelity ‘& Casualty Co. 
of New York y. Industrial Commis- 
sion, 170 P. 1112, 177 Cal. 472. 


Iil.— American Glyco Metal ‘Co. v. 


Industrial Commission, 138 N.E. 176, i 


306 Ill. 421. 
Kan.—Richardson v. National Refin- 


ing Co., 8 P.(2d) '383, 134 Kan. 8727 


Whitby v. Armour & Co., 219 P. 253, 
114 Kan, 445. 


Mich.—Stein, v. Packard Motor Car | 


Co., 178 N.W. 61,.210 Mich. 374. 


Mo.—Higgins v. Heine Boilér Co.; 
41 S.W.(2d) 565, 328 Mo. 493;. Murphy 
v. Burlington Overall Co., 34 S.W.(2d) 
1035, 225 Mo.App. 866. 


N.Y.—Giamelli v.' Rahtz, 205 N.Y. 
S. 346, 209 App.Div. 720. 


Or.—Rohde v. State Industrial Ac- 
cident Os mapa eee 217 PB. 627, 108 Or. 
426. 


(3) A claim | 


| sation.—Where. an. 


[a] Letter of inquiry as to possi- 
bility of settlement.—A letter to the 
industrial accident commission ‘from 
claimant’s attorney, after expiration 
of the time for filing an application 
for compensation, referring to an ap- 
‘plication on claimant’s behalf by his: 
employer within such: time, and in- 
quiring as to the possibility ‘of a final 
settlement, was not an application for 
compensation. Rohde v. State Indus- 
‘trial Accident Commission, .217 P: 627, 
108 Or. 426. 


[b] “Request for ‘investigation — 
(1) A letter notifying the state de- 
partment of labor of the injury, and 
requesting it ta. investigate, without 
demanding compensation, is not a 
“claim,” within Workmen’ s Compensa- 
tion L. § 28, requiring claims to be 
filed within’ one year. Giamelli v. 
‘Rahtz, 205 N.Y.S. 346, 209 App.Div. 
‘120. (2). A letter by the employee to 


the industrial commission stating that. 


the employee was injured in his em- 
ployer’s mine and was in the hospital 
‘paying his own ‘bill and would ap- 
preciate a visit from a representative 
of the commission was ‘held not in- 
tended as an application for compen- 
sation, and was not so considered by 
‘the commission... Rezaldo v. Indus- 
trial Commission of Utah, 213 P.-1083, 
‘61 Utah 412. 2 ape 


'-{[e] Statement of how accident oc- 
curred.—A written statement given 
tothe adjuster for the insurance car- 
rier setting forth how the accident 
occurred has been held ‘not to con- 
stitute a statutory demand for com- 


pensation. Richardson v. National 
‘Refining Co., 8 P.(2d) 383, 134 Kan, 
$72... But, see-supra note 18 Ea]. : 


{d] Seeking permission to see doc- 
tor.—A mere demand by an employee 
for a permit to see a doctor is not a 
claim within the meaning of the act 


|requiring a claim to be filed. Ameri- 


can Glyco Metal Co. v. Industrial 


‘Commission, 138 N.E..176, 306 Ijl. 421. 
Inquiry as to whether employ-' 


“Cel 
er would help pay doctor’s bills.— 


| Where plaintiff was, as a result of an 


injury, confined to his home, and: re- 


turned to work on the sixth day after || 


the accident, and continued to work 
for. 11 months and, then went to a 
hospital and was operated on, held, 
that his inquiry of his foreman as to 
whether the employer would help him 
out in the operation, to pay doctor, 
did not constitute a-claim for compen- 


|sation as prescribed by the’ statute. 


Whitby v. Armour & Co.; 29 Px 1253, 
114 Kan. 445. 


{[f] Inquiry as to right to compen- 
injured employee 
made no claim for compensation with- 
in the time ‘limited by Workmen’s 
Compensation L. pt 2 § 15, except that 
in a conversation with the doctor of 
the employer he inquired as to wheth- 
er he would be paid for time lost, and, 


Utah. ap Seal Gu. v. Industrial Com- | béing informed that he would not be 
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dent: and asking that prompt attention be given te 
the matter does not constitute a ‘claim on the employ-: 
er made on behalf of the employee.8? Mere notice of 
injury is not a claim.®? 
employee had died of his injuries is not the equiv- 
alent of a claim for compensation by the dependents 
for such death.8* In some jurisdictions the filing of. 
the report of the accident and claim by the employer 
as is required by: the aet®® constitutes a filing of a 


Soa notice that the injured 


\ 


paid, ee eee to return to work after 
an absence of seven days, such con- 
versation did not constitute a claim, 
although the statute does not in terms 
require claim in writing. Stein v. 
Packard Motor Car Lo 178 N.W. oe 
210 Mich. 374. : 


{g] Bequest forsclaim blank.—A 
letter to the commission giving notice! 
‘of the accident: and requesting that a 
claim blank be sent is not the “filing: 
of claim’’» within the requirement. 
Murphy v. Burlington Overall Co., 34 
S.W.(2d) 1035, 225 Mo.App. 866. 


[h] Request for disability rating. 
—The filing of an employee’s request 
for permanent disability rating to the. 
industrial accident commission is not’ 
‘a sufficient written application for 
‘compensation to avoid the bar of 
Workmen’s Compensation Act § 16a, 
after six. months from the injury. 
Fidelity & Casualty Co. of New York’ 
v. Industrial Accident Commission of 
‘State of California, 170 P. 1112, 177 
Cal. 472. 


80. Higgins y. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493. 


[a] For example, letters of a 
claimant’s attorney to the compensa- 
tion commission requesting informa- 
tion so that a claim for compensa-~ 
ition could be presented, and stating an 
intention to file a claim, does not con- 
stitute the filing ofa “olaim’? for com- 
pensation. Higgins -v. Heine Boiler. 
Co., 41 S.W.(2d) 565, 328 Mo. 493. ; 


81. Baase vy. Banner Coal Co., 167 
N.W. 954, 202 Mich. 57. . 


[a] For example, in proceedings 
by an employee for compensation un- 
der the workmen’s compensation act, 
‘a statement by him.to his employer’s 
manager, in a casual conversation, 
that “he would have to make a claim 
if he did not get better,” is not a suf- 
ficient compliance with part 2 §§ 15— 
18, requiring claim to be made within 
six’ months. Baase-v> Banner Coal Co. bys 
167 N.W. 954, 202 Mich. 57. 


82. Dochoff v.° Globe Const! Cc 
180 N.W. 414, 212 Mich. 166. ~ 


| 83. Perry v. Clements, 
17. TLR, 525 8 WCC. Se 


Notice or knowledge as excusing 
delay in filing claim see infra § 801. 


_. 84 Curtis v. Slater Const. Co., 168 
N.W. 958, 202 Mich. 673. ; : 


[a] Death pending employee’s pro... 
ceedings.—Where a husband was. in- 
jured,.and, pending his claim for com- 
pensation, - he. died, and his attorney. 
mailed defendants a notice reading, 
“Take notice your petitioner (the hus- 
band) died last night from his’ in- 
juries,” signing it as attorney for the’ 
husband, ahd entitling it as in hus- 
band’s proceeding, such notice was 
not. claim for compensation by the 
widow. Curtis v. Slater Const. Co., 
168 N.W. 958, 202 Mich. 673. 


85. See infra § 1486, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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claim such as gives the commission jurisdiction of 
the matter.°® A claim required to be filed with the 
commission§? is sufficient, whatever be its form 
otherwise,’* if it challenges the attention of the 
commission and ealls for present and immediate 
action on its part with respect to claimant’s demand 
for compensation.’® The claim for compensation 
may be contained in a notice of injury filed with the 
commission®® or in a notice of election by the em- 
ployee to sue a third person.®+ In some jurisdictions 
an agreement to pay compensation, filed with and 
approved by the commission, answers the statutory 
requirement that the claim for compensation be made 
within a specified time,®? and the same has been 
held to be so as regards an agreement filed with the 
board but not yet acted upon by it.°* In some ju- 
risdictions the filing of an agreement for’ compensa- 
tion containing substantially the matters required 
to be contained in the claim for eompensation is a 
sufficient claim within the requirements of the act.94 
Where the act requires the notice of the accident 
to apprise the employer of the claim for compensa- 
tion, a sufficient notice of the accident constitutes 
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a sufficient claim.9> The requirement of the act 
for the use of blank forms prepared by the :com- 
mission is merely directory,®® not jurisdictional,®* 
so that a claim in the form of a letter, but contain- 
ing the requisite matter, is sufficient in such case.?* 
Although it has been held that the purpose of the 
act in requiring a claim.to be made or filed within 
a specified time may be fulfilled by the bringing, 
within the specified time, of a common-law action 
to recover damages for the imjury,?® it has also been 
held that the prosecution of an action at. law is not 
the filing of a claim within the requirements of the 
act.t A claim for compensation pursued in a court 
action within the required time for filing satisfies the 
statute regarding presentation of the claim to the 
board.? The filing of a claim against the employer 
and the insurance company is proper? A claim 
under the workmen’s compensation act against 
named individuals, copartners conducting two dif- 
ferent lines of business under different partnership 
names, descriptive of the character of business, is 
not invalid because the claim stated that they were 
doing business under such partnership names.* 


86. Hardison v. W. H..Hampton & 
Son, 165 S.E. 355, 203 N.C; 187. 


Employer’s accident report not con- 
ferring jurisdiction on board see su- 
pra § 779. 


87. See supra § 781.. 


88. Roach y. Durham’ Const. Co., 
(Mo.App.) 52 S.W.(2d). 593. 


89. Roach v. Durham Const: Co., 
supra; Higginbotham v. Oklahoma 
Portland Cement Co., 9 P.(2d) 15, 16, 
155 Okl. 264; Steffens Ice Cream Co, 
oo aie 270 P. 1103, 1104, 132 Okl. 


“Anything filed with the *. . . 
Commission that challenges its at- 
tention, causes it to act, is sufficient 
to put in motion the process of the 
oe age Commission to see that com- 
pensation is paid to injured em- 
ployees.” Steffens Ice Cream Co. v. 
Jarvis, supra [quot Higginbotham v. 
Oklahoma Portland Cement Co., su- 
pra]. : 


[a] For example, an employee’s 
letter to the compensation commission 
stating the conditions of his injury 
and requesting the! commission’s ad- 
justment is tantamount -to filing a 
“claim.’”’ Roach vy. Durham Const. Co., 
(Mo.App.) 52 S.W.(2d) 593. 


90. Kaplan v. Kaplan Knitting 
Mills, Inc., 161 N.E. 204, 248° N.Y. 
10. 


91. Sienko v. Bopp & Morgenstern, 
161 N-EH. 324, 248 N.Y, 40; Kaplan v. 
Kaplan Knitting Mills, Inc., 161 N.E. 
204, 248 N.Y. 10. 


[a] Claim for deficiency only.—(1) 
Notice served upon the commissioner 
by claimant that he is going to 
sue a third party and claim compensa- 
tion for deficiency only is a sufficient 
“claim for compensation.” Kaplan v. 
Kaplan Knitting Mills, Inc., 161 N.E. 
204, 248 N.Y. 10. (2) A notice con- 
taining the requirements of notice of 
injury, providing it should not pre- 
elude action against a third party and 
reserving the right to compensation 
for deficiency, constituted a ‘‘claim for 
compensation.” Kaplan v. Kaplan 
Knitting Mills, Inc., supra. 


92. Gallup v. Western Board & 
Paper Co., 233 N.W. 184, 252 Mich. 68 
(Comp. L. [1922, Suppl.J] § 5445); 


« 


Perry v. J. A. Kreis & Sons, (Mo.App.) 
49 S.W.(2d) 220.° 


[a] Agreement headed “Employe’s 
Claim. for Compensation,” etc.—An 
agreement between an employer and 
an employee on a.form issued by, and 
filed with, the compensation commis- 
sion, headed “Employe’s Claim for 
Compensation and First Receipt and 
Temporary Agreement” is sufficient 
compliance with the statute for the 
filing of claims, as against a plea of 
limitation. ‘Perry v. J. A. Kreis & 
Sons, (Mo.App.) 49 S.W.(2d) 220. 


93. O’Malley v. Mack International 
Motor Truck Corporation, 31 S.W.(2d) 
554, 225 Mo.App, 1, 


[a] Different injury.—An em- 
ployee’s claim for hernia is not barred 
because not filed within six. months, 
where the commission had not acted 
on a settlement agreement for an in- 
jury to his arm arising out of the 
same accident. O’Malley’v. Mack In- 
ternational Motor ‘Truck Corporation, 
31 S.W.(2d) 554, 225 Mo.App. 1. 


[b] Effect of payments to em- 
ployee.—An employee’s claim for a 
hernia iS not barred because not filed 
within six months after the last pay- 
ment, where the commission had not 
approved a settlement agreement for 
an injury to the employee’s arm aris- 
ing out of the same accident. O’Mal- 
ley v. Mack International Motor Truck 
Corporation, 31 S.W.(2d) 554, 225 Mo. 
App. 1. 


Payments as extending time for fil- 
ing or making claim see infra § 806. 


94. Horn v. Lehigh Valley R. Co., 
117 A. 409, 274 Pa. 42. 


[a] For example, where the widow 
of a deceased employee was furnished 
by an officer of the compensation 
board with a form for compensation 
agreement, which he designated as a 
blank form of claim and which, with 
unimportant exceptions, stated the 
facts which are required to be-stated 
in the claim by Workmen’s Compen- 
sation Act.(1915) art 4 § 402 (P. L. p 
750; St. [1920] § 22018), the return 
of the compensation agreement within 
the time required for filing of a claim 
by art 3 § 315 (§ 22012), was'a sub- 
stantial compliance with the act. 
Horn v. Lehigh Valley R. Co., 117 A. 
409, 274 Pa. 42. ibe 


Agreement for compensation as toll- 
ing limitations see infra § 806. 


95. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


96. Grunnett v. State Industrial 
eee Commission, 215 P. 881, 108 
re 


J 
97. State v. Cashman, 170 N.E. 40, 
34 Ohio App. 23. 


fa] Claim sufficient.—An applica- 
tion for compensation out of the state 
insurance fund is sufficient to confer 
jurisdiction on the industrial commis- 
sion although the employer was not a 
self-insurer nor protected by state 
insurance and the prescribed form was 
not used. State v. Cashman, 170 N.E. 
40, 34 Ohio App. 23. 


98. Grunnett v. State Industrial 
acre Commission, 215 P. 881, 108 
Tr. 


99. Ackerson v. National Zinc Co., 
153° P. 530, 96 Kan. 731° 


Time for filing claim see infra §§ 
789-810. 


1. Georgia Casualty Co. v. Ward; 
(Tex.Civ.App.) 220 S.W. 380 [mod on 
aS grounds (Civ.App.)° 221 -S.W. 

[a] Death action.—The prosecu- 
tion of a suit for an employee’s death 
is not a ‘claim for compensation” 
within Employers’ Liability Act § 4a 
(Vernon’s Sayles Civ. St. Annot. 
[1914] art 5246ppp), requiring that 
“claim for compensation” be made 
within six months after injury or 
death, or removal of physical or men- 
tal incapacity, as a, condition preced- 
ent to proceeding for compensation. 
Georgia Casualty Co. v. Ward, 220 S. 
W. 380 [modified on other grounds 
(Civ.App.) 221 S.W. 298]. 


Service of summons not filing of 
claim see infra note 5. 


2. Texas Employers’ Ins. Ass’n v. 
arn't (Tex.Civ.App.) 57 S.W.(2d) 
954. 

3. American Mut. Liability Ins. Co. 
v. Industrial Commission, 174 N.E. 
905, 342 Ill. 605 (Cahill Rev. St. [1929] 
c 48 par 228). 


4 Heinze v. Industrial Commis- 
sion, 123.N.H..598,.288 Tll. 342. 


[a] Reason for rule.—‘‘A partner- 
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Summons. 


pensation.® 


the claim be in writing.?° 


ship is not a legal entity, separate and 
distinct from the persons composing 
it . . . and it makes no difference 
that the same parties are engaged in 
two different lines of business under 
different partnership names, there is 
in law but one..partnership.” Heinze 
v. Industrial Commission, 123 N.E. 
598, 600, 288 Ill. 342. 


5... Minor v. E. I. Du Pont De Ne- 
mours & Co. 47 S.W.(2d) 748, 164 
Tenn. 226. 


Prosecution of suit at law see sSu- 
pra note 2. 


acs Notice of injury see supra § 


7. See statutory provisions. 


[a] Claim made after payments of 
compensation ceased.—Under Work- 
men’s Compensation Act § 24, a writ- 
ten claim is required only where made 
after the payments of compensation 
have.ceased and not in the case of an 
original claim before any payments 
have been made. Suburban Ice Co. v. 
Industrial Board, 113 N.E. 979, 274 Til. 
630. 


. [b]\ Verbal notice to the doctor of 
the employer, threatening suit, indi- 
rectly, for additional compensation is 
not sufficient as a statutory claim, 
Comp. St. (1929) §§ 48-133 requiring 
it to be in writing. Samland v. Ford 
Motor Co., (Neb.) 244 N.W. 404. 


8. Ill—New Stauton Coal Co. v. 
Industrial Commission, 136 N.E. 782, 
304 1ll. 613; Montgomery Ward & Co. 
v. Industrial Commission, 136 N.E. 
796, 304 111.576; Ideal Fuel Co. v. In- 
dustrial’ Commission, 131: N.E. 649, 
298 Ill. 463; Heinze v. Industrial Com- 
mission, 123 N.E. 598, 288 Ill. 342; 
Moustgaard v. Industrial Commission, 
122 N.E. 49, 287-1. 156;- R..F. Con- 
way Co. v. Industrial Commission, 
118 N.E. 705, 282 Ill. 313; Suburban 
Ice Co. v. Industrial Board, 113 N.E. 
979, 274 Ill. 630. 


Kan.—Mortimer v. Edgar Zine Co., 
955..P. 35,. 123 Kan. 259; Smith -v. 
Solvay Process. Co., 163 P. 645, 100 
Kan. 40; Sillix v. Armour & Co., 160 
P. 1021, 99 Kan. 103 [mod.on other 
grounds 162 P. 278, 99 Kan. .426]; 
Knoll v. City of Salina, 157 P. 1167, 98 
Kan. 428; Gailey v. Peet Bros. Mfg. 
Go., 157 P. 481, 98-Kan. 53. 


Me.—Smith v. Heine Safety Boiler 
Co., 112 A. 516/119 Me. 552. 


Mich.—Duford v. Escanaba Veneer 
Co., 224 N.W. 390, 246 Mich. 191; 
Wilkes v. Detroit United Ry., 209 N. 
W. 60, 234 Mich. 629; Stein v. Pack- 
ard Motor Car Co., 178 N.W. 61, 210 
Mich. 374. 


The issuance and execution of a sum- 
mons sufficient for a common law action for dam- 
ages, but not indicating that the injury involved was 
compensable nor indicating that a demand for com- 
pensation, as distinguished from damages, was being 
made, is not the filing of a claim as required.® 


[§ 783] b. Necessity for Writing.® Unless so re- 
quired by the act,’ the claim or demand need not 
be in writing, a claim made orally being sufficient® 
if made in language constituting a request for com- 
Where a claim is required to be filed 
with the commission there can be no filing unless 
Where the statute re- 
quires a claim to be filed with the commission, the 


WORKMEN’S COMPENSATION ACTS 


Ohio.—State v. James R. Clow & 
rene Co., 173 N.E. 14, 86 Ohio App. 


{a] Self-insuring employer.—An 
oral application for compensation by 
an injured employee, understandable 
to his self-insuring employer, is suf- 
ficient. State v. James R. Clow & 
Sons Co., 173 N.E. 14, 36 Ohio App. 156 
(Gen. Code §§ 1465-37 to 1465-108). 


[b] Failure. tocmake ‘written de- 
mand for compensation within three 
months will not preclude recovery, un- 
der L. (1913) ¢ 216 § 6, if an oral de- 
mand was made within that -time. 
Knoll v. City of Salina, 157 P. 1167, 
98 Kan. 428. i ‘ 


9. See supra § 782. 


10. Bethlehem Shipbuilding Corp. 
v. Mullen, 119 A. 314, 32 Del. 55; Mur- 
phy v. Burlington Overall Co., 34 S. 
W.(2d) 1035, 1037, 225 Mo.App.- 866; 
Grunnett v. State Industrial Accident 
Commission, 215. P. 881, 108 Or. 178. 


“The word ‘file’ has a well-under- 
stood meaning, as well as legal signifi- 
cance, and, inasmuch as it is impos- 
sible to file an oral demand, the words 
of the statute, its purpose, and intent 
and the object to be accomplished by 
it cannot be met except by a written 
statement of the claim.” Murphy v. 
Burlington Overall Co., supra. 


11. McEneny v. S. S. Kresge Co., 
(Mo.) 62 S.W.(2d) 1067, 1069 [aft 
(App.) 53 S.W.(2d) 1075]; Murphy v. 
Burlington Overall Co., 34 S.W.(2d) 
1035, 225 Mo.App. 866. 3 


“The statute, however, provides that 
a claim shall: be filed, and does not 
admit of the presentation of merely 
an oral statement. -Such a statement 
cannot constitute the filing of a claim 
within the meaning of the statute.” 
McEneny v. S. S. Kresge Co., supra. 


[a] Oval claim insufficient.—Al- 
though the compensation claimant ap- 
pears at the commission’s office, and 
gives all the information required by 
statute and clearly indicates his desire 
for compensation, a claim, unless in 
writing, is not ‘filed’? within the stat- 


ute. Murphy v. Burlington Overall 
1Co., 34 S.W.(2d) 1035, 225 Mo.App. 
866. 

12. Bethlehem Shipbuilding Corp. 


v. Mullen, 119 A. 314, 32 Del. 55; 
McEneny v. S. S. Kresge Co., (Mo.) 
62 S.W.(2d) 1067 [aff (App.) 53 S.W. 
(2d) 1075]. 


[a] For example, under the rules 
of the industrial accident board re- 
quiring notice of a claim to be made 
in writing, a claimant’s visit to the 
offices of the board and a talk with its 


[§§ 782-784 


mere presentation of an oral statement does not 
satisfy the requirement.*? 
discussion of a compensation claim at a meeting 
in the commission’s office is not effective as the fil- 
ing of a claim within such requirement.** 


[§ 784] c. Contents.1? The claim need not con- 
tain anything more than is required by the act.** 
Not being a pleading in the formal sense,*® and the 
same particularity as to a formal pleading not being 
required,!® a claim is not ordinarily required to state 
all the elements of a cause of action.*7 
nevertheless contain sufficient matter to apprise the 
commission and the employer that the employee 
making it was injured in the course of his employ- 


Accordingly, the mere 


It should 


secretary about his*eondition was not 
notice, especially where he did not go 
there for the purpose of giving notice 
and did not indicate that he desired to 
made a claim for compensation. 
Bethlehem Shipbuilding Corporation 
v. Mullen, 119 A. 314, 32 Del. 55. 


13. Application, petition, or com- 
plaint see infra § 823. 


Notice of injury see supra § 765. 


_ 14 Cal.—Newhall Land & Farm- 
ing Co. v. Industrial Accident Com- 
mission, 206 P. 769, 57 Cal.App. 115. 


Iil.—Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139. 


Mass.—In re Pagnoni, 118 N.E. 948, 
230 Mass. 9. 


N.Y.—Kaplan v. Kaplan Knitting 
ells, Inc., 161 N.E. 204, 248 N.Y. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


[a] Claim or demand sufficient.— 
(1) An injured employee’s letter to 
the industrial accident commission 
stating that a case of aggravated her- 
nia, developing from an injury, re- 
quired an operation, and asking the 
commission to inquire into the matter 
of his injury, is an “application” with- 
in Workmen’s Compensation, Insur- 
ance and Safety Act § 17 (a), sufficient 
to avoid the limitation of six months 
prescribed by § “11, although not 
served on the insurance carrier, which 
was fully informed about the case and 
the application. Newhall Land & 
Farming Co. v. Industrial Accident 
Commission, 206 P. 769, 57 Cal.App. 
115. (2) Claim for compensation filed 
within six months after the death of 
an employee by an attorney for his 
dependents, setting out the place, 
cause, and nature of the injury, and 
being signed on behalf of the depend- 
ents by the attorney who represented 
them at the hearing, complied with 
Workmen’s Compensation Act pt 2 § 
23, as amended by St. (1912) ¢ 571 § 
5, and § 15. In re Pagnoni, 118 N.E. 
948, 230 Mass. 9. 


15. See supra § 782. 
16. See supra § 782. 
17. Raffaelle v. Industrial Commis- 


sion, 157 N.E. 206, 326 Ill. 166; Brew- 
erton Coal Co. v. Industrial Commis- 
sion, 154 N.E. 412, 324 Ill. 89; Armour 
& Co. v. Industrial Commission, 153 
N.E. 716, 322 Ill. 585; Consolidated 
Coal Co. of St. Louis v. Industrial 
Commission, 153 N.E. 625, 322 Ill. 510; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 150 N.E. 687, 
$20 Ll. 281. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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ment,!§ at a certain time?® and place,?° and that he 
makes application for compensation.?? 
forth sufficient facts to apprise the employer of 
the nature of the claim,?? as injury,?* claims so do- 
ing being sufficient.24 In such jurisdictions it is only 
essential to a proper statement of the claim for 
the application to state formally or informally the 
time,?° place,?® manner,?" and character?® of the ac- 
cident, and the nature of the injury,”® so as to advise 


18. Rezaldo v. Industrial Commis- 
sion of Utah, 213 P. 1083, 61 Utah 
412. 


19. Rezaldo v. Industrial Commis- 
sion of Utah, supra. 


20. Rezaldo v. Industrial Commis- 
sion of Utah, supra. 


21. See supra § 782. 


22. Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle v. Industrial Commission, 
157 N.B. 206, 326 Ill. 166; Brewerton 
Coal Co. v. Industrial Commission, 154 
N.E. 412, 324 Ill. 89; Armour & Co. v. 
Industrial Commission, 153 N.E. 716, 
322 Ill. 535; Consolidated Coal Co. of 
St. Louis v. Industrial Commission, 
153 N.BE. 625, 322 Ill. 510; Consolidat- 
ed Coal Co. of St. Louis v. Industrial 
Commission, 150 N.E. 637, 320 Ill. 281; 
Madison Coal Corporation v. Indus- 
trial Commission, 150 N.E. 724, 320 
Ill. 65; Palle v. Industrial Commis- 
sion, 7 P.(2d) 284, 79 Utah 47, 81 A.L. 
Rr 12225 


[a] Im some document.—(1) The 
nature of the claim should be set 
forth in some document filed with the 
commission, as application for com- 
pensation. Palle y. Industrial Com- 
mission, 7 P.(2d) 284, 286, 79 Utah 
47°. 84 AvicR.912225 4(2) | ‘“Dhe.,em- 
ployer ought not to be required to ex- 
amine or read over a rather protracted 
correspondence had between the ap- 
plicant and the commission to ascer- 
tain the nature of the claim made and 
against whom it is made.” Palle v. 
Industrial Commission, supra. 


23. Pruitte vy. Ocean Accident & 
Guarantee Corporation, (Tex.Civ. 
App.) 40 S.W.(2d) 254, [rev on other 
yh eaand (Commn.App.) 58 S.W.(2d) 


{a] Thus an application for com- 
pensation for an employee’s death, 
making no mention of the injuries 
sustained, does not give the industrial 
board jurisdiction. Pruitte v. Ocean 
Accident & Guarantee Corporation, 
(Tex.Civ.App.) 40 S.W.(2d) 254, [rev 
on other grounds (Commn.App.) 58 S. 
W.(2d) 41). 


24. Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle v. Industrial Commission, 
157 N.E. 206, 208, 326 Ill. 166; Brew- 
erton Coal Co. v. Industrial Commis- 
sion, 154 N.E. 412, 324 Ill. 89; Armour 
& Co. v. Industrial Commission, 153 
N.E. 716, 322 Ill. 535; Consolidated 
Coal Co. of St. Louis v. Industrial 
Commission, 153 N.E. 625, 322 Ill. 
510; Merritt v. Industrial Commis- 
Sion, 152 N.E. 505, 322 Ill. 160; Con- 
solidated Coal Co. of St. Louis v. In- 
dustrial Commission, 150 N.E. 637, 
320 Ill. 281; Palle v. Industrial Com- 
mission, 7 P.(2d) 284, 79 Utah 47, 81 
A.L.Re 1222. 


“It is sufficient if it states the na- 
ture of the accident and the charac- 
ter of the injury so fully as to fairly 
apprise the employer of the nature 
of the claim and enable him to ascer- 
tain the facts and prepare to meet it.” 
Raffaelle v. Industrial Commission, 
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It must set 


respect.3? 


supra. To same effect Consolidated 
Coal Co. of St. Louis v. Industrial 
AW arin Ee 150 N.E. 637, 638, 320 Ill. 


{a] MIllustrations.—(1) Application 
for compensation under the work- 
men’s compensation act (Smith-Hurd 
Rev. St. [1927] c 48 §§ 138-172), stat- 
ing the time of the accident and the 
“nature of work on which injured was 
engaged at the time of the accident 
and how caused: Loader; left eye in- 
jured from cut under eye while plac- 
ing tools out of way from shots; coal 
fell, hitting him: in back, knocking 
him down, pushing face into coal,” 
and claiming compensation for com- 
plete and permanent disability, in- 
cluding pension under § 8, par (f), be- 
ing Smith-Hurd § 145, held sufficient 
to advise the employer of the nature 
of claim. Valier Coal Co. v. Industri- 
al Commission, 160 N.E. 212, 329 Ill. 
139. (2) A miner’s application for 
compensation, under the workmen's 
compensation act (Smith-Hurd Rev. 
St. [1925] c 48 §§ 138-172), specify- 
ing the nature of accident and char- 
acter of injury as “loading coal—right 
eye struck by piece of coal,” was suf- 
ficient to advise the employer of the 
nature of claim, and entitled the em- 
ployee to compensation for injury 
actually resulting from accident. 
Raffaelle vy. Industrial Commission, 
157 N.E. 206, 326 Ill. 166. 


[b] Claim for “hernia, also pains 
in back and left side,” was not con- 
fined to. hernia, but included concur- 
rent hurts to other parts of body. 
Texas Employers’ Ins. Ass’n vy. Perry, 
(Tex.Civ.App.) 35 S.W.(2d) 1087. 


25. Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle v. Industrial Commission, 
157 N.E. 206, 326 Ill. 166; Armour & 
Co. v. Industrial Commission, 153 N. 
E. 716, 322 Ill. 585; Merritt v. Indus- 
trial Commission, 152 N.E. 505, 322 
Il). 160; Madison Coal Corporation v. 
Industrial Commission, 150 N.E. 724, 
320 Til. 65. 


26. Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle v. Industrial Commission, 
157 N.E. 206, 326 Ill. 166; Armour & 
Co. v. Industrial Commission, 153 N. 
BE. 716, 322 Ill. 535; Merritt v. Indus- 
trial Commission, 152 N.E. 505, 322 
Ill. 160; Madison Coal Corporation v. 
Industrial Commission, 150 N.E. 724, 
320°). 65; 


27. Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle v. Industrial Commission, 
157 N.E. 206, 326 Ill. 166; Armour & 
Co. v. Industrial Commission, 153 N. 
E. 716, 322 Ill. 5385; Merritt v. Indus- 
trial Commission, 152 N.E. 505, 322 
Ill. 160; Madison Coal Corporation vy. 
Industrial Commission, 150 N.E. 724, 
320, Ill: 65: 


28. .Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Ill. 139; 
Raffaelle vy. Industrial Commission, 
157 N.E. 206, 326 Ill. 166; Armour & 

o. v. Industrial Commission, 153 N. 

> 116, 322) Ill. 535; Merritt. v. Indus- 
trial Commission, 152 N.E. 505, 322 
Ill. 160; Madison Coal Corporation vy. 
Industrial Commission, 150 N.E. 724, 
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the employer of the nature of the claim and enable 
him to prepare to meet it. 
quired to state the nature and extent of the injury 
it need not describe them with exact precision.®® 
claim stating in ordinary language the nature and 
cause of the employee’s injury is sufficient in such 
Unless the statute so provides, it is not 
necessary that the claim state the nature®? or the 
amount?® of the compensation sought; neither need 


Where the claim is re- 


A 


320 Ill. 65. 


29. Raffaelle vy. Industrial Com- 
mission, 157 N.E. 206, 326 Ill. 166; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 150 N.E. 637, 
320 Ill. 281. 


30. Williams Bros. v. State Indus- 
trial Commission, 21 P.(2d) 487, 163 
Okl. 155; Letts Box Mfg. Co. v. Row- 
an, 21 P.(2d) 508, 163 Okl. 140; Com- 
bination Drilling Co. v. Wiggs, 20 P. 
(2d) 901, 163 Okl. 88; Gypsy Oil Co. 
v. Jackson, 12 P.(2d) 694, 158 Okl. 
139; Earl W. Baker & Co. v. Maples, 
$-Pi(2d), 46, 156, OKI 105. 


31. Chicago Bridge & Iron Works 
v. Lawson, 22 P.(2d) 86, 163 Okl. 224; 
Williams Bros. v. State Industrial 
Commission, 21 P.(2d) 487, 163 Ok). 
155; Letts Box Mfg. Co. v. Rowan, 
21 P.(2d) 508, 163 Okl. 140; Combi- 
nation Drilling Co. v. Wiggs, 20 P. 
(2d) 901, 163 Okl. 88; Gypsy Oil Co. 
v. Jackson, 12 P.(2d) 694, 158 Okl. 
139; Earl W. Baker & Co. v. Maples, 
8 P.(2d) 46, 155 Okl. 105. 


[a] For example, an_ employee’s 
compensation claim describing the in- 
jury received as an “eye injury” is 
sufficient to authorize an award for 
injury to both eyes. Letts Box Mfg. 
oc v. Rowan, 21 P.(2d) 508, 163 Okl. 


32. Lemieux y. Contractors’ Mut. 
Liability Ins. Co., 111 N.E. 782, 223 
Mass. 346. 


[a] Reason for rule.—‘It is com- 
mon knowledge that the results of 
physical injuries are very often not 
determinable at the time they are re- 
ceived; in the common course of 
events, a requirement that such re- 
sult shall be stated is to demand the 
performance of an impossible thing.” 
Lemieux v. Contractors’ Mut. Liabil- 


ity Ins. Co., 111 N.B. 782, 783, 223 
Mass. 346. 
33. Valier Coal Co. v. Industrial 


Commission, 160 N.E. 212, 329 Ill. 139; | 
Raffaelle v. Industrial Commission, 
157 N.E. 206, 326 Ill. 166; Madison 
Coal Corporation v. Industrial Com- 
mission, 150 N.E. 724, 725, 820 Ill. 65; 
Texas Employers’ Ins. Ass’n v. Nuna- 
maker, (Tex.Civ.App.) 267 S.W. 749; 
Thompson v. Goold, [1910] A.C. 409, 
3 B.W.C.C. 392 [rev 2 B.W.C.C. 166, 
25 T.L.R. 163). 


“The amount of compensation is 
fixed by the act, and it is not im- 
portant to the employer to know the 
amount claimed by the employee. 
Many times it will be impossible for 
the employee to state the amount of 
compensation to which he may be en- 
titled, because at the time he makes 
his claim for compensation he may 
not know the full extent of his in- 
jury. If the employer is advised of 
the time, place, manner, and charac- 
ter.of the accident he can determine 
the amount of compensation to which 
the injured employee is entitled as 
readily as the employee can. Under 
section 12 of the act the employee 
is required to submit himself for 
medical or surgical examination when 
requested by the employer. The ques- 
tion for the commission to determine 
was the amount of compensation due 
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it state all of the deleterious effects 


the accident.** 


[§ 785] d. Different or Distinct Claims or Claim- 
Where there are several claimants involved, 
each of the claimants need not file or make a sep- 
arate claim,?® one claim on behalf of all being suf- 


ants.°° 


ficient.27 A claim duly filed with 


gives the commission jurisdiction to dispose of the 
rights of all claimants in the matter without the 


filing of a separate claim on behalf 


is so, even though the demand of the person filing 
the claim is disallowed,?® and even though such 
other claims would otherwise be barred by limita- 
The claim made or filed, 
name or identify all persons making claim or in 
whose behalf claim is being made.*? 


tions.*° 


employee has made a claim in his 


under the provisions of the act, and 
no useful purpose could be served 
by requiring the employee to deter- 
mine that question in advance and to 
state his conclusion in the application 
for adjustment of his claim.’ Madi- 
son Coal Corporation y. Industrial 
Soremssions 150 N.E. 724, 725, 320 Ill. 


[a] Allegation of total and perma- 
nent loss of use of arm and amount 
of average weekly wage before inju- 


ry is sufficient. Texas Employers’ 
Ins. Ass’n v. Nunamaker, (Tex.Civ. 
App.) 267 S.W. 749. 

34. Valier Coal Co. v. Industrial 


Commission, 160 N.E. 212, 329 Il]. 139. 


35. Claim for separate injuries see 
supra § 779. 


36. Security Union Ins. Co. Vv. 
Reed, (Tex.Civ.App.) 42 S.W.(2d) 494; 
Pruitte v. Ocean: Accident & Guaran- 
tee Corporation, (Tex.Civ.App.) 40 S. 
W.(2d) 254 [rev on other grounds 
(Commn.App.) 58 S.W.(2d) 41]. 


37. Security Union Ins. Co. v. Reed, 
(Tex.Civ.App.) 42 S.W. (2d) 494; 
Pruitte v. Ocean Accident & Guaran- 
tee Corporation, (Tex.Civ.App.) 40 S. 
W.(2d) 254 [rev on other grounds 
(Commn.App.) 58 S.W.(2d) 41]. 


38. Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102; Geor- 
gia Casualty Co. v. Industrial Acci- 
dent Commission, 262 P. 394, 87 Cal. 
App. 333. 


[a] Decision in compensation pro- 
ceedings should cover whole subject 
of controversy, including claims of 
other persons. Georgia Casualty Co. 
v. Industrial Accident Commission, 
262 BP. 394, 87 Cal.App. 333. 


39. Georgia Casualty Co. v. Indus- 
trial Accident Commission, supra. 


40. Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102; Great 
Western Power Co. of California v. 
Industrial Accident Commission of 
California, 238 P. 662, 196 Cal. 593. 


[a] Continuing jurisdiction of 
board.—Under Workmen’s Compensa- 
tion Act § 11 (a), when claim for any 
portion of benefits under the act has 
reached the point where it is neces- 
sary to submit the matter to the in- 
dustrial accident commission, such 
commission may exercise jurisdiction 
of the whole subject matter of the 
controversy, including further claims 
of all other persons presented within 


WORKMEN’S COMPENSATION ACTS 


arising out of 


the commission 


of each.28 This 


however, must 


Where the 
own behalf, his 


the life of continuing jurisdiction, al- 
though not filed within the time re- 
quired for presenting the original 
claim. Great Western Power Co. of 
California v. Industrial Accident Com- 
mission of California, 238 P. 662, 196 
Cals ths. By PRCA WHY DY 


{[b] Application of statute to death 
claim.—(1) Workmen’s Compensation 
Act § 11 (a), removing the limitation 
of time for instituting a proceeding 
for compensation, where application 
has been filed with the industrial ac- 
cident commission for any portion of 
benefits, applies in case of the death 
of an employee, as well as in case of 
his injury, in view of Const. art 20 § 
21, and Workmen’s Compensation Act 
§ 1, vesting the commission with 
broad powers, and § 17 (c), providing 
for but one cause of action for each 
transaction within the act. Great 
Western Power Co. of California v. 
Industrial Accident Commission of 
California, 238 P. 662, 196 Cal. 593. 
(2) Under Workmen’s Compensation 
Act (St. [1917] p 831) § 11 (a), pro- 
viding that the filing of the applica- 
tion with the commission for any 
portion of the benefits shall render 
the limitations inoperative as to all 
further claims of persons arising from 
the same transaction, the filing of the 
application of the minors For the 
death benefit and the accrued compen- 
sation in the proceedings pending be- 
fore the commission gave the com- 
mission jurisdiction to hear the 
claims of all persons for the compen- 
sation arising from the same trans- 
action, including the claims of the 
parents of deceased, regardless of 
whether or not the latter were sea- 
sonably filed. Fogarty v. Department 
of Industrial Relations of California, 
Division of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102. 


qoute for filing claim see infra § 


41. Security Union Ins. .Co.. Vv. 
Reed, (Tex.Civ.App.) 42 S.W.(2d) 494. 


[a] Thus, where a compensation 
claim did not give the names of minor 
claimants nor information by which 
they could be identified, the accident 
board acquired no jurisdiction to 
make a binding award as to them. 
Security Union Ins. Co. v. Reed, (Tex. 
Civ.App.) 42 S.W.(2d) 494 (Vernon 
Civ. St. Annot. art 8306 et seq). 


42. Moffat v. Crow’s Nest Pass 
Coal Co., (B.C.) 7 B.W.C.C. 1040. 


43. Sienko v. Bopp & Morgensterp, 
161 N.E. 324, 248 N.Y. 40; Hughes v. 
Trustees of St. Patrick’s Cathedral, 
156 N.E. 665, 666, 245 N.Y. 201. 
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dependents may take advantage thereof, without a 
new claim.t? Henee, where a claim has been timely 
filed by an injured employee, no further claim need 
be filed by his dependents seeking compensation 
due the employee prior to his death as distinguished 
from death benefits.*% 
not depend upon claims for the injuries of the em- 
ployee who subsequently dies from such injuries,** 
and a dependent is not precluded from recovering 
compensation for a deceased employee’s disability 
by the employee’s having failed to file a compensa- 
tion claim during his lifetime.*® 
timely made by an injured employee, no further 
claim need be made by his dependents on the death 
of such employee prior to the termination of the 
proceedings for compensation.*® sWhere, however, 
the employer makes a 
employee, obtaining a 


Claims for death benefits do 


Where a claim is 


settlement-with the injured 
release of all claims under 


“An award for disability may be 
made after the death of the em- 
ployee.” Hughes v. Trustees of St. 


Patrick’s Cathedral, supra. 


{a] Thus the widow of an injured 
employee, filing an election to sue a 
third party with a claim for deficien- 
cy, is not required to file a further 
“claim for disability compensation” 
on the employee’s death. Sienko v. 
Bopp & Morgenstern, 161 N.E. 324, 
248 N.Y. 40. 


44. Messnick v. Kahn Bros., 256 
N.Y.S. 281, 235 App.Div. 114. 


45. Nations v. Barr, (Mo.App.) 43 
S.W.(2d) 858; O’Esau v. E. W. Bliss 
Co., 174 N.Y.S. 739, 186 App.Div. 556 
[aff 125 N.E. 921, 227 N.Y. 597]; Smith 
v. Primrose Tapestry Co., 131 A. 703, 
285 Pa. 145. But ‘see Wright  v. 
Brooklyn Union Gas Co., 180 N.Y.S. 
715, 190 App.Div. 824 (where no claim 
for compensation for an injury con- 
sisting of a wound between the ankle 
and knee with lacerated periosteum 
was made by the employee within the 
time required by Workmen’s Compen- 
sation L. § 28, and the employee who 
fell and injured his thigh more than 
three years thereafter died of cellu- 
litis of the thigh, death claim cannot 
be based upon injury first mentioned, 
there being no finding that disease 
resulting in death was due to such 
injury (§ 3 subd 7), and no notice of 
the second injury having been given 
as provided by § 18). 


_ 46. Johnson v. Ismert-Hincke Mill- 
ing Co., 219 P. 256, 258, 114 Kan. 470 
[dist Hopper v. Wilson & Co., 207 P. 
757, 111 Kan. 539]; Georgia Casualty 
ae Ape 8 (Tex.Civ.App.) 259 S. 


“The statute does not contemplate 
that two claims for compensation 
shall be made, one by the injured em- 
ployee and another by those depend- 
ent on him in the event of his death 
from the injury. One claim for com- 
pensation satisfies the statute.” 
Johnson v. Ismert-Hincke Milling 
Co., supra. 


[a] Thus, under Workmen’s Com- 
pensation Law (Gen. St. [1915] § 
5916), where an injured employee 
makes a proper demand for compen- 
sation, and requests arbitration, fol- 
lowing which an arbitrator is appoint- 
ed, and hearing is commenced, and 
the employee dies from the injuries, 
it is not necessary for the guardian 
of minor dependent children to make 
an additional demand in order to re- 
cover compensation for them. John- 
son v. Ismert-Hincke Milling Co., 219 
P. 256, 114 Kan. 470. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the aet, following which the employee dies, an action 
by his widow under that law cannot be maintained 
unless the claim upon the employer has been made 
in her behalf within the required time after her 
husband’s death.** 


‘[§ 786] e. Defects and Irregularities.4® A claim 
should not be held insufficient for a defect in form,*? 
especially where the defect does not result in prej- 
udice to the employer or his ecarrier.6° False state- 
ments in a claim are not fatal unless prejudicial.5+ 


[§ 787] f. Amendments.5? It has been held that 
a claim may be amended to correct defects therein.®? 
So a claim mistakenly naming the employer’s estate 
as employer may be amended to correct such de- 
fect.°* A claim may be amended to bring in parties 
who may be liable for compensation but who were 
not originally named in the claim filed.*5 
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so as to change the name of the employer from one 
partnership to another, both of which partnerships 
had partners in common, is proper even though made 
after the elapse of the time within which a claim 
must be filed,®’ and this is so even as against the 
insurer of the latter partnership.°$ The claim of 
the wife of an injured employee who had deserted 
her is not barred because the application originally 
filed by the wife in the name of the husband was 
not amended to be in her own name until after the 
elapse of the time within which the application 
must be filed.>® 


[§ 788] 5. Mode or Manner of Service.°®° Some 
of the acts require the claim to be served on the 
employer in the manner specified therein.6t That 
one of the ways prescribed by the statute for serving 
the written compensation claim is by delivery to 
the employer by registered mail strongly implies the 


Time of amendment.5* An amendment of a claim 


47. Hopper v. Wilson’ & Co., 207 P. 
157, 758, 111 Kan. 539: 


“Whatever may be the rule under 
other circumstances we think, in the 
Situation here presented the statute 
is to be interpreted as requiring the 
making of a claim by the plaintiff aft- 
er her husband’s death and within 
six months of its occurrence. Such 
a requirement is in keeping with the 
spirit and policy of the law because 
the defendant, having settled with 
her husband during his lifetime, had 
no reason to anticipate the making of 
a further demand, and the assertion 
of one after the lapse of six months 
(in this instance over ten months) 
might: well find it disabled from ob- 
taining the information and preserv- 
ing the evidence necessary for a de- 
fense. . . . This settlement hav- 
ing been effected, the defendant was 
justified in assuming, in the absence 
of any notice to the contrary, that the 
whole affair was ended, and in treat- 
ing it as a closed incident.” Hopper 
vy. Wilson & Co., supra. 


48. Amendment to cure defects 
see infra § 787. 


a to notice of injury see supra § 
768. : 


49. Palle v. Industrial Commission, 
7 P.(2d) 284, 79 Utah 47, 81 A.L.R. 
1222; Culurides v. Ott, 90 S.E. 270, 
78 W.Va. 696;. Mercer v. Ott, 89 S.E. 
952, 78 W.Va. 629, ‘ 


[a] Form provided by commission. 
—Where the statute did not prescribe 
the form of application ‘for compen- 
sation from the workmen’s compensa- 
tion. fund, a claim on one of the forms 
prescribed by the commission which 
did not conflict with the act cannot 
be rejected for a defect therein not 
affecting the merits after the time 
has expired when a new application 
could be made. Mercer v. Ott, 89 S.E. 
952, 78 W.Va. 629. 


{b] Claim sufficient.—An em- 
ployee’s letter to the industrial com- 
mission stating employer’s name, na- 
ture and place of business, number of 
employees, injured employee’s wage, 
and work when injured, although 
faulty, is sufficient to«confer juris- 
diction on the commission. Palle v. 
Industrial Commission, 7 P.(2d) 284, 
79 Utah 47, 81 A-L.R. 1222. 


[c] Defect as to signature.—Un- 
der the Workmen’s Compensation Act 
original application for compensation 
for déath of a servant, which com- 
plied with the form prescribed by 
commissioner save as to signature, 
together with a subsequent. applica- 

4 


t 


exclusion of all 


tion by servant’s dependent, which be- 
cause .of dependent’s foreign resi- 
dence was not filed within the six 
months fixed, constitutes a valid ap- 
plication. Culurides vy, Ott, 90 SEZ 
270, 78 W.Va. 696. 


Who may make or file claim see su- 
pra § 780. 


_ 50. Pardeick v. Iron City Engineer- 
ing Co., 190 N.W. 719, 220 Mich. 653. 


[a] Reason for rule.—The nice- 
ties of common-law pleadings are not 
required in such proceedings, and a 
defendant not harmed cannot com- 
plain of the pleading. Pardeick v. 
Iron City Engineering Co., 190 N.W. 
719, 220 Mich. 653. 


{b] Misstatement as to place of 
accident.—Where defendant employer 
had knowledge of the accident, which 
is the equivalent of 
Comp. L. (1915) § 5448, and in its re- 
port to the industrial accident board 
correctly stated the place of the acci- 
dent, neither it nor the insurance car- 
rier was prejudiced by the misstate- 
ment, in the claim for compensation, 
of the place of the accident. Pardeick 
v. Iron City Engineering Co., 190 N. 
W. 719, 220 Mich. 653. 


{c] Address to wrong insurer.— 
That formal claim for compensation 
was addressed to another insurance 
carrier did not prevent court from ac- 
quiring jurisdiction, where record 
showed defendant insurer was party 
in proceedings before board. Ameri- 
can Employers’ Ins. Co. v. Hookfin, 
(Tex.Civ.App.) 33 S.W.(2d) 801. 


51. Burnham v. Taylor, 3 B.W.C.C. 
569, [1910] S.C..705 (mames and ad- 
dresses of former employer in claims 
for industrial disease). 


52. Application, petition, or com- 
plaint see infra § 8381. 


53. See infra text and notes 54 et 
seq. 


54 Kocher v. Kocher Esfate, 150 
A. 468, 300 Pa. 206. 


55. Byrne v. Henry A. Hitner’s 
Sons Co., 138 A. 826, 290 Pa. 225, 58 
A.L.R. 865. 


[a] Contractor and subcontractor. 
—Claimant for the death of an em- 
ployee loaned to a subcontractor may 
file only one petition which may be 
amended. to bring in other. parties. 
Byrne v. Henry A. Hitner’s Sons Co., 
188 A. 826, 290 Pa. ‘225, 58 ALL.R. 865 
(Workmen’s Compensation Act §§ 203, 
302 [b] [St. (1920) §§ 21926, 21989]). 


Liability of contractors, subcontrac- 
tors, and contractees see supra §§ 


notice under 


other ways of doing it by mail.®? 


181-214. 


Right of employer brought in by 
amendment to assert bar of claim for 
late filing see infra § 789. 


56. Time for filing claim see infra 
§§ 789-810. 


57. Radel v. Seib, 159 A. 182, 105 
Pa.Super. 75. 


58. Radel v. Seib, supra. 


[a] Notice to member of partner. 
ship was notice to insurance carrier 
that tolled the statute of limitations 
against compensation claim. Radel 
v. Seib, 159 A. 182, 105 Pa.Super. 75. 


59. Northwestern Redwood Co. v. 
Industrial Accident Commission of 
California, 194 P. 31, 184 Cal. 484. 


[a] Amendment not a new pro- 
ceeding.—Where an injured employee 
deserted his wife, and she instituted 
proceedings under Workmen’s Com- 
pensation Insurance and Safety Act 
(1917) §§ 17 (a), 24 (b), 55 (a), for 
compensation, entitling them in her 
husband’s name, Signing the applica- 
tion herself, but later amended the 
application so as fo bring the proceed-' 
ings in her own name, the fact that 
such amendment was made after the 
expiration of the six months fixed by 
law for the bringing of the proceed- 
ings had expired did not bar her 
claim, the mere change in the title 
being merely a correction of an in- 
formality within § 60 (a), and not the 
commencement of a new proceeding. 
Northwestern Redwood Co. v. Indus-_ 
trial Accident Commission of Cali- 
fornia, 194 P. 31, 184 Cal. 484. 


Time for fil claim see infra 
789-810. af i 


Wife’s right to compensation see 
Supra §§ 281-289. 


60. On whom served or where filed 
see supra § 781. 


61. See statutory provisions. 


62. Breedlove v. General Baking 
Co., 238 P.(2d) 482, 484, 138 Kan. 143. 


“The term ‘shall be served’ calls 
for consideration as well as the term 
‘by delivering.’ Not everything that 
comes into one’s possession by mail 
or otherwise can be said to be served 
upon him. The Legislature in using 
these terms* certainly meant some- 
thing more formal than what might 
happen to come to an employer by 
mail, and therefore with an apparent- 
ly good reason for making a distinc- 
tion limited such service as far as 
being done by mail, to registerea 
mail.” Breedlove v. General Baking 
Co., supra. 


1012 [71 C.J.) 


Where an envelope containing a written claim in- 
tended to be served upon the employer by delivery 
to him by ordinary mail is not shown to have been 
properly addressed it is not entitled to the benefit 
of the presumption of delivery®* applicable gen- 
Although the statute requires service of 
the claim upon the employer,®® there is a sufficient 
compliance with the requirement where the claim 
is delivered to the employer by the commission to 
which it was sent by the employee and where the 
employer appears and acknowledges receipt of such 
claim.*® The mailing of a claim not received by the 
commission is not such a filing of a claim as is re- 


erally.®4 | 


63. Breedlove v. General Baking 


Co., supra. 


64, Presumption of delivery see 
Evidence § 36. 


65. See statutory provisions. 


66. Honn v. Elliott, 295 P. 719, 132 
Kan. 454. 


67. In re Gorski, 116 N.E. 811, 227 
Mass. 456; Cheesman v. Cheesman, 
139 N.E. 775, 236 N.Y. 47. 


[a] What constitutes filing.—Un- 
der Workmen’s Compensation L. § 20, 
authorizing the state industrial board 
to pass on claims “presented” to it 
under the statute, and § 28, barring 
a claim unless “filed’’ with the com- 
mission within one year after injury 
or death, and in view of § 21, § 54 
subd 5, and § 18, proof of mailing a 
claim, although inclosed in a wrapper 
and addressed to the board at its ad- 
dress and duly stamped, is not suffi- 
cient proof that the claim was filed, 
‘file’? meaning to deliver an instru- 
ment to the proper officer so that it 
is received by him to be kept on file 
or among his office records. Chees- 
man v. Cheesman, 196 N.Y.S. 820, 203 
App.Div. 533 [rev 139 N.E. 775, 236 
Neyg47 qs 


[b] Ineffectual attempt to give 
board custody.—Under Workmen’s 
Compensation Act pt 2 § 23, as amend- 
ed by St. (1912) c 571 § 5, requiring 
notice of claim to be “filed’’ with the 
industrial accident board, the mere 
mailing of a claim or ineffectual at- 
tempt to put the claim in the custody 
of the board is not sufficient. In re 
Gorski, 116 N.E. 811, 227 Mass. 456. 


68. Ames Body Corporation  v. 
Vollman, 251 S.W. 170, 199 Ky. 358. 


[a] For example, where an injured 
employee, with the assistance of the 
secretary of the employer corporation 
and the attorney for the insurance 
company, prepared and left with the 
secretary and the attorney a state- 
ment conforming to the requirements 
of St. § 4914, providing for the filing 
of written claims with the employer, 
he had substantially complied with 
the requirements of the statute, even 
if the secretary of the company did 
not mark the claim filed and forward 
it to the board of compensation, since 
filing it with the employer corpora- 
tion was sufficient under St. §§ 4915, 
4932, 4933. Ames Body Corporation 
v. Vollman, 251 S.W. 170, 199 Ky. 358. 


69. Ames Body Corporation v. 
Volliman, supra. 
70. Ames Body Corporation v. 


Vollman, supra. ° 
71. Cross references: 


Amendment of claim after elapse of 
statutory period not barring claim 
Notice of injury see supra § 767. 
see supra § 787. 


WORKMEN’S COMPENSATION ACTS 


Presumption of timeliness of making 
or filing claim see infra § 865. 


72. See statutory provisions, 


{a] Purpose of provision.—The 
statute limiting the time for filing 
compensation claims is for the benefit 
of the employer, to protect him 
against stale claims. Wheeler v. Mis- 
souri Pac. R. Co., 42 S.W.(2d) 579, 
328 Mo. 888 [transf (App.) 33 S.W. 
(2d) 179]. 


[b] Applicapility..of statute limit- 
ed (1) to cases ‘within its_ terms. 
Smith v. Primrose Tapestry Co., 131 
A. 703, 285 Pa. 145. (2) Gen. L. (1923) 
§ 4884, authorizing a new action for 
the same cause within a year after 
determination of a suit commenced 
within the time limited, applies to 
common-law actions, not to a petition 
for compensation under the Work- 
men’s Compensation Act, In view of 
Gen. L. (1923) §§ 4885, 1254, 1228, re- 
quiring that a claim for compensa- 
tion be filed within two years after in- 
jury. Menna v. Mathewson, 137 A. 
907, 48 R.I. 310. 


{[c] Limitation applicable to non- 
complying employer.—In the case of 
an employee killed by a railway train 
whilé he was engaged in the regular 
performance of the duties of his em- 
ployment where the employer had 
failed to comply with the workmen’s 
compensation act, and the widow of 
the deceased workman applied to the 
workmen’s compensation bureau for 
an award against the employer un- 
der Workmen’s Compensation Act § 
11, it is held that the cause of action 
against the employer is one upon an 
obligation or liability created by L. 
(1919) ¢ 162, and not one for injuries 
done to the person of another from 
which death resulted (Comp. L. [1913] 
§§ 8321, 8322), and that consequently 
the limitation of time for the com- 
mencement of suit is controlled by 
Comp. L. (1913) § 7375, which fixes 
a six-year period of limitations, and 
not by C. L, (1913) § 7377, which pre- 
Scribes a two-year period of limita- 
tions. State v. Hughes Oil Co., (N. 
D.) 226 N.W. 586. 


{d] Provisions not repugnant.— 
The compensation act provision pro- 
viding that a claim must be filed 
within one year after accident is not 
repugnant to a- subsequent provision 
providing a one-year limit for action 
for compensation. _Minor v. E. I. Du 
Pont De Nemours & Co., 47 S.W.(2d) 
748, 164 Tenn. 226. 


Applicability of provision to pro- 
ceeding for review see infra § 1418. 


73. See statutory provisions; 
infra this section. 


[a] Claim not barred.—Recovery 
of compensation is not barred where 
the employee makes a claim of the 
employer within two months after 
the injury and lodges his claim with 


and 


quired by the act.®” 
ployer as required by the act where the claim is left 
with officers of the employer®® even though the claim 
is not marked “filed” *® and is not forwarded to 
the commission.*® 


[§ 789] 6. Time for Making or Filing’*—a. In 
General. The act usually provides for the making 
or filing of the claim for compensation within a spec- 
ified time,7? the time when the claim must be filed 
in a particular jurisdiction depending upon the terms 
of the particular act therein.?* Such provisions are 
usually considered mandatory or imperative,’* the 
making or filing of the claim within the required 


[§§ 788-789 


There is a filing with the em- 


the commissioner within seven 
months thereof. Ralmer v. Saunders 
County, 221 N.W..99, 117 Neb. 484. 


[b] Computation of time.—(1) Un- 
der a compensation act providing that 
claims for compensation must be 
made within six months after injury, 
the term “six months” means six cal- 
endar months and not one hundred 
eighty days. Gulf Casualty Co. v. 
Garner, (Tex.Civ.App.) 48 S.W.(2d) 
746. (2) Where a workman who was 
injured through an accident occurring 
at eleven-thirty A. M. on Nov. 24, 1908, 
lodged: with his employers a claim 
for compensation at five-thirty P. M. 
on May 24, 1909, the claim was made 
within six months of the accident. 
BS v. Wemyss Coal Co., [1910] 


; enon time begins to run see infra 


74. U.S.—Romaniuk v. Locke, 3 F. 
Suppl. 529. 


Cal.—Marsh v. Industrial Accident 
Commission, 18 P.(2d) 933, 86 ALR. 
63. 


Ill_—Ideal Fuel Co. vy. Industrial 
Commission, 131 N.E. 649, 298 Ill. 463; 
R. F. Conway Co. v. Industrial Com- 
mission, 118 N.E. 705, 282 Ill. 313; 
Bushnell v. Industrial Board, 114 N.E. 
496, 276 Ill. 262; Haiselden v. Indus- 
trial Board of Illinois, 113 N.E. 877, 
275 Ill. 114. See Schwartz v. Hart- 
man Furniture & Carpet Co., 205 Ill. 
App. 330. 


Kan.—Skinner v. Dunn Mercantile 
Co., 296 P. 341, 132 Kan. 559; Walz 
v. |Missouri Pac. R: Co.,,.285 .P. 595, 
130 Kan. 203; Rogers v. Joplin & R. 
Co., 225 P, 108, 115 Kan. 815. 


_ Ky.—Elkhorn Collieries Co. v. Rob- 
inson, 27 S.W.(2d) 393, 234 Ky. 24; 
Kirk v. Sullivan, 280 S.W. 925, 213 Ky. 
154; Wilburn v. Auto Exchange, 247 
S.W. 1109, 198 Ky. 29. 


Me.—Garbouska’s Case, 130 A. 180, 
124 Me. 404. y 


Mich.—Bankers’ Trust Co. of De- 
troit v. -Tatti, 242 N.W. 777, 258 “Mich. 
357; Curtis v. Slater Const. Co., 168 
N.W. 958, 202 Mich. 673. 


Mo.—Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
[aff 50 S.W.(2d) 1047, 330 Mo. 706]. 


Mont.—Chmielewska v. Butte & Su- 
Peron Mining Co., 261 P. 616, 81 Mont. 
36. 


Tex.—Bailey v...Texas Indemnity 
Ins. Co., (CommntApp.) 14 S.W.(2d) 
798 [rev (Civ.App.) 297 S.W. 1042]; 
Maryland Casualty Co. v. Overstreet, 
(Civ.App.) 42 S.W.(2d) 160 [rev on 
Sy grounds (Commn.App.) 61 S.W. 


Wyo.—lIn re Martini, 265 P. 707, 38 
Wyo. 172. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time being an essential element of the right to com- 
pensaticn,?® and unless compliance with the require- 
ment has been waived,’® or unless the making or 
filing of the claim within the required time has 


75. Conn.—Connolly v. Penn Séa- 
board Steel Corp., 123 A. 906, 100 Conn. 
423. 


Ga.—Bussey v. Bishop, 150 S.E. 78, 
169 Ga. 251, 67 A.L.R. 287. 


Ill.— Montgomery Ward & Co. v. In- 
dustrial Commission, 136 N.E. 796, 304 
Ill. 576; Moustgaard v. Industrial 
Commission, 122 N.E. 49, 287 Ill. 156. 


Mo.—Higgins v. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 498; Cald- 
well v. J. A. Kreis & Sons, (App.) 50 
S.W.(2d) 728; Perry v. J. A. Kreis & 
Sons, (App.) 49 S.W.(2d) 20. 


Pa.—Smith v. Primrose Tapestry 
Co., 131 A. 708, 285 Pa. 145. 


R.I.—Menna v. Mathewson, 137 A. 
907, 48 R.I. 310. 


Utah.—Maryland Casualty Co. v. In- 
dustrial Commission of Utah, 278 P. 
60, 74 Utah 170. 


76. See infra § 811. 
77. See infra §§ 797-810. 
78. See infra § 810. 


79. U.S.—Romaniuk y. Locke, 3 F. 
Suppl. 529. 


Cal.—Marsh y. Industrial Accident 
Commission of California, 18 P.(2d) 
933, 86 A.L.R. 563; Ingram v. Depart- 
ment of Industrial Relations, Division 
of Industrial Accident & Safety, 284 
P. 212, 208 Cal. 633. 


Conn.—Connolly v. Penn Seaboard 
Steel Corporation, 123 A. 906, 100 
Conn. 423. 


Ga.—Bussey v. Bishop, 150 S.E. 78, 
169 Ga. 251, 67 A.L.R. 287; White v. 
U. S. Fidelity & Guaranty Co., 153 S. 
E. 574, 41 Ga.App. 514. 


Ill.—Chicago Board of Underwrit- 
ers v. Industrial Commission, 164 N. 
E. 216, 332 It. 611; City of Rochelle v. 
Industrial Commission, 163 N.E. 789, 
332 Ill. 386; Chicago Circular Adver- 
tising Service v. Industrial Commis- 
sion, 163 N.E. 408, 332 Ill. 156; North- 
western Malt & Grain Co. v. Industrial 
Commission, 145 N.E. 89, 313 Ill. 534; 
Buda Co. v. Industrial Commission, 
137 N.E. 788, 306 Ill. 188; Jackson v. 
Industrial Commission, 134 N.E. 749, 
302 Ill. 281; Ideal Fuel Co. v. Indus- 
trial Commission, 131 N.E. 649, 298 
Tll. 463; Bushnell v. Industrial Board, 
114 N.E. 496, 276 Ill. 262; Haiselden 
v. Industrial Board of Illinois, 113 
N.E.’ 877, 275 Ill. 114; Swift & Co. v. 
Industrial Commission, 132 N.E. 801, 
209 Ill. 587; ‘Beverly Country Club v. 
Massachusetts Bonding & Ins. Co., 268 
Tll.App. 380; Hill v. Kerens-Donne- 
wald Coal Co., 210 Ill.App. 560. See 
Schwartz v. Hartman Furniture & 
Carpet Co., 205 Ill.App. 330. 


Ind.—Miller vy. W. H. Grammer & 
Sons, (App.) 182 N.E. 461; Keser v. 
U. S. S. Lead Refinery, 163 N.E. 621, 
88 Ind.App. 246; Carrico v. Templeton 
Coal Co., 159 N.E. 695, 87 Ind.App. 
145. 


Kan.—Sayers v. Colgate-Palmolive- 
Peet-Co.; 8 P.(2d) 383, 134 Kan. 872; 
Schweiger v. Sheridan Coal Co., 297 P. 
688, 132 Kan. 798; Skinner v. Dunn 
Mercantile Co., 296 P. 341, 132 Kan. 
559; Fougnie v. Wilbert & Schreeb 
Coal Co., 286 P. 396, 130 Kan.. 410; 
Walz v. Missouri Pac. R. Co., 285 P. 
595, 130 Kan. 203; Long. v. Watts, 283 
RP. 654, 129 Kan, 489; Rogers v. Joplin 
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& P. Ry. Co., 225 P. 108, 115 Kan. 815; 
Whitley v. Armour & Co., 219 P. 2538, 
114 Kan. 445; Hopper v. Wilson & Co., 
2079P. (57,9417 akan 5393 Smith iv. 
Solvay Process Co., 163 P. 645, 100 
Kan, 40. 


Ky.—Elkhorn Collieries Co. v. Rob- 
inson, 27 S.W.(2d) 3938, 234 Ky. 24; 
Kirk v. Sullivan, 280 S.W. 925, 213 Ky. 
154; Wilburn v. Auto Exchange, 247 
S.W. 1109, 198 Ky. 29. 


Me.—Garbouska’s Case, 130 A. 180, 
124 Me. 404.. 


Md.—Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Md. 401. 


Mass.—Barry’s Case, 184 N.E. 259, 
240 Mass. 409; Courtney’s Case, 121 
N.E. 426, 231 Mass. 469; In re Le- 
vangie, 117 N.E. 200, 228 Mass. 213. 


Mich.—Tar v. Ford Motor Co., 244 
N.W. 179, 259 Mich. 618; Hayes v. 
Boutell, 235 N.W. 824, 253 Mich. 628; 
May v. Meade, 210 N.W. 305, 236 Mich. 
109; Rubin v. Fisher Body Corp., 172 
N.W. 534, 205 Mich. 605; Curtis v. 
Slater, 168 N.W. 958, 202 Mich. 673; 
Brown v. Weston-Mott Co., 168 N.W. 
437, 202 Mich. 592; Baase v. Banner 
Coal Co., 167 N.W. 954, 202 Mich. 57; 
Peterson v. Fisher Body Co., 167 N. 
W. 987, 201 Mich. 529; Schild v. Pere 
Marquette R. Co., 166 N.W. 1018, 200 
Mich. 614; Dane v. Michigan United 
Traction Co., 166 N.W. 1017, 200 Mich. 
612; Kalucki v. American Car & Foun- 
dry Co., 166 N.W. 1011, 200 Mich. 604; 
Cook v. Holland Furnace Co., 166 N. 
W. 1018, 200 Mich. 192. 


Mo.—State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation Com- 
mission, 63 S.W.(2d) 67; Price v. 
Kansas City Public Service Co., 50 S. 
W.(2d) 1047, 330 Mo. 706 [aff (App.) 
42 S/W.(2d) 51]; Higgins v. Heine 
Boiler Co., 41 S.W.(2d) 565, 328 Mo. 


493; Armstrong v. Union Electric 
Light & Power Co., (App.) 60 S.W. 
(2d) 1013; McEneny:.v. S. S. Kresge 


Co., (App.) 53 S.W.(2d) 1075 [aff 62 
S.W.(2d) 1067]; Caldwell v. J. A. 
Kreis & Sons, (App.) 50 S.W.(2d) 728; 
Fisher v. Ely & Walker Dry Goods Co., 
(App.) 46 S.W.(2d) 902; Young v. 
Management & Engineering Corp., 
(App.) 45 S.W.(2d) 927; Helle v. Eyer- 
mann Contracting Co., (App.) 44 S.W. 
(2d) 234; McConnell vy. Hennessy, 
(App.) 44 S.W.(2d) 195; Bricker v. 
Gille Mfg. Co., 35 S.W.(2d) 662, 225 
Mo.App. 989; Murphy v. Burlington 
Overall Co., 34 S.W.(2d) 1035, 225 Mo. 
App. 866; Schrabauer v. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304. 


Mont.—Chmielewska v. Butte & Su- 
perior Mining Co., 261 P. 616, 81 Mont. 
36. 


Neb.—Welton y. Swift & Co., 250 N. 
W. 661. 


N.J.—Lusezes v. Seaboard By- 
Products Co., 127 A. 212, 101 N.J.Law 
170 [rev 125 A. 186, 100 N.J.Law 54]; 
Deslauriers. Column Mould Co. v. 
Jackson, 127 A. 798, 3 N.J.Misc. 258. 


N.M.—Maestas v. American Metal 
Co. of New Mexico, 20 P.(2d) 924, 37 
N.M. 203; Taylor v. American Em- 
ploy.ers? ins.’ Co.2 3: P.(2d)- 76) 35 Ni 
M. 544; Mumford vy. State Highway 
Commission, 1 P.(2d) 115, 35 N.M. 404; 
Caton v. Gilliland Oil Co. of New 
Mexico, 264 P. 946, 33 N.M. 227. 


N.Y.—Decker v. Pouvailsmith Corp., 
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been excused,’? or unless the time for its making 
or filing has been extended,’® a failure to comply 
with the act with respect thereto will bar compen- 
sation?® except in those jurisdictions where a de- 


168 N.E. 442, 252 N.Y. 1; Joyce v. 
Eastman Kodak Co., 144 N.E. 482, 238 
N.Y. 142; State Treasurer v. West 
Side Trucking Co., 135 N.E. 244, 233 
N.Y. 202; Twonko v. Rome Brass & 
Copper Co., 120 N.E. 638, 224 N.Y. 263; 
Kaplan v. Kaplan Knitting Mills, 224 
N.Y.S. 262, 221 App.Div. 484 [rev on 
other grounds 161 N.E. 204, 248 N.Y. 
10]; Miller v. National Roofing Co., 
215 N.Y.S. 547, 216 App.Div. 612; Han- 
sen v. Flinn O’Rourke Co., 183 N.Y.S. 
213, ‘192 App.Div. 878; Degaglio v. 
Bradley Contracting Co., 171 N.Y.S. 
679, 184 App.Div. 243. 


Ohio.—State v. Industrial Commis- 
sion, 174. N.E. 11, 123) Ohio, St. 36; 
Larimore v.*Perfect, 186 N.B. 739, 45 
Ohio App. 136. 


Okl.—Douthitt v. State Industrial 
Commission, 17 P.(2d) 434, 161 Okl. 
79: Oklahoma Pipe Line Co. v. Far- 
reli; 15 .Bi(2d)., 7599, 160" sOkl 5535 
Wilson & Co. v. Bollens, 8 P.(2d) 1, 
155 Okl. 36; Magnolia Petroleum Co. 
v. Edgett, 1 P.(2d) 758, 151 Okl. 79; 
Sun Oil Co. v. Barkley, 298 P. 280, 148 
Okl, 208; McClenahan vy. Oklahoma 
Ryn Co, 26%,B. 657, 131 Ok 73. 


Or.—Dragicevic v. State Industrial 
Accident Commission, 230 P. 354, 112 
Or. 569; Rohde v. State Industrial 
Accident Commission, 217 P. 627, 108 
Or. 426; Lough v. State Industrial 
eae aay Commission, 207 P. 354, 104 

Ie : 


Pa.—-Paolis v. Tower Hill Connells- 
ville Coke Co., 108 A. 638, 265 Pa. 
291; Ratto v. Pennsylvania Coal Co., 
156 A. 749, 102 Pa.Super. 242. 


$.D.—Jonke v. Northern 
Power Co., 245 N.W. 471. 


Tenn.—Minor v. E. I. Du Pont De 
Nemours & Co., 47 S.W.(2d) 748, 164 
Tenn. 226; Graham v. J. W. Wells 
Brick Co., 266 S.W. 770, 150 Tenn. 660. 


Tex.—Texas Indemnity Ins. Co. v. 
Bailey, (Commn.App.) 14 S.W.(2d) 
798; Wiggins v. Standard Accident 
Ins. Co., (Civ.App.) 61 S.W.(2d) 579; 
Morgan v. Petroleum Casualty Co., 
(Civ-App.) 40 S.W.(2d) 205; Texas 
Employers’ Ins. Ass’n v. Hoehn, (Civ. 
App.) 20 S.W.(2d) 263; Texas Em- 
ployers’ Ins. Ass’n v. McGrady, (Civ. 
App.) 296 S.W. 920. 


Utah.—Maryland Casualty Co. v. In- 
dustrial Commission of Utah, 278 P. 
60, 74 Utah 170; Katsanos v. Indus- 
trial Commission of Utah, 267 P. 78, 
71 Utah 479; Attna Life Ins. Co. v. 
Industrial Commission of Utah, 241 
P. 223, 66 Utah 235; Rezaldo v. In- 
dustrial Commission of Utah, 213 P. 
10838, 61 Utah 412; Inter-Urban Const. 
Co. v. Industrial Commission, 199 P. 
15a) 58eWtah 3109 


Wash.—Ferguson v. State Dept. of 
Labor & Industries, 13 P.(2d) 39, 168 


States 


Wash. 677; Read v. Dept. of Labor & 
BE GUST Res 1 P.(2d) 234, 163 Wash. 


W.Va.—Moorefield v. State Compen- 
sation Com’r, 164 S.E. 26, 112 W.Va. 
229; Salyer v. State Compensation 
Com’r, 151 S.B. 323, 108 W.Va. 410; 
poy v. Ott, 98 S.E. 69, 83 W.Va. 


Wyo.—In re Martini, 265 P. 707, 38 
Wyo. 172. 


[a] Death claims.—(1) Compen- 
sation proceedings cannot be success- 
fully maintained unless the claim is 
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fault with respect to the filing of the claim does 
not. bar the right to compensation unless the em- 
ployer has been prejudiced by the delay.®° 
been held that the making or filing of a claim with- 
in the required time is jurisdictional’! and a con- 
dition precedent to the right to maintain compensa- 


filed within six months, or petition 
filed within one year, after the em- 
ployee’s death. Welton v. Swift & 
Co., (Neb.) 250 N.W. 661. (2) A fail- 
ure of the dependents of an employee 
dying from his injuries to make a 
claim for compensation therefor with- 
in the required time after the death 
of the employee will bar the depend- 
ents’ right to compensation even 
though the death occurred during the 
pendency of the employee’s claim for 
compensation. Curtis v. Slater Const. 
Co., 168 N.W. 958, 202 Mich. 673. 


[b] Claims not timely filed.—(1) 
Where claimant’s injury was sus- 
tained on Aug. 22, 1917, but applica- 
tion was not made or filed until Aug. 
19, 1924, claim for compensation was 
barred under the workmen’s compen- 
sation act. Aitna Life Ins. Co. v. 
Industrial Commission of Utah, 241 P. 
223, 66 Utah 235. (2) Where cataracts 
slowly forming in an employee’s eyes 
were definitely diagnosed in 1929 as 
the result of a flashburn sustained on 
Sept. 6, 1928, and one cataract lens 
was successfully removed in 1930, and 
glasses fitted, and compensation 


stopped Oct. 7, 1930, action for addi- 


tional compensation, filed Febr. 29, 
1932, was barred by limitations. 
Kurtz v. Sunderland Bros. Co., 248 N. 
W. 84, 124 Neb. 776. 


[c] Limitation as part of cause of 
action.—The limitation prescribed by 
the statute creating a cause of action 
for death is part of the cause of ac- 
tion and failure to file claim within 
the time prescribed is fatal to recov- 


ery. Romaniuk v. Locke, 3 F.Suppl. 
529: 
{d] Timely written notice is of 


very essence of right to compensa- 


tion.—Connolly v. Penn Seaboard 
Steel Corporation, 123 A. 906, 100 
Conn, 423. 

{e] Funeral expenses.—An award 


cannot be made for an employee’s 
funeral expenses, where the parents’ 
claim for compensation was not filed 
within the time prescribed. Arm- 
strong v. Union Electric Light & Pow- 
er Co., (Mo.App.) 60 S.W:(2d) 10138 
(Rev. St. [1929] §§ 3319 (a), 3337). 


{f] Refiling on dismissal of orig. 
inal claim.—A claim for compensa- 
tion refiled more than one year after 
injury, where the original claim was 
dismissed for want of prosecution, is 
barred. Oklahoma Pipe Line Co. vy. 
Farrell, 15 P.(2d) 599, 160 Okl. 58. 


[zg] Statute limited to claims out 
of state insurance fund.—Workmen’s 
Compensation Act § 15, limiting the 
time for presenting claims, is applica- 
ble only to claims payable out of the 
compensation fund, not to claims for 
awards against a noninsured or non- 
complying employer. State v. Hughes 
Oil Co,, 226 N.W. 586, 58 N.D. 581; 
Nyland v. Northern Packing Co., 218 
N.W. 869, 56. N.D. 624. 


[h] Claim against fund.—A de- 
pendent who is too late to claim 
against the employer may claim 


against a fund awarded in proceed- 
ings by other dependents. Smith v. 
Pearson, 2 B.W.C.C. 468. 


Claim made on employer not com- 
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It has 


‘condition on the 


pliance with requirement of filing 
claim to hold state fund liable see in- 
fra § 1366. 


Jurisdiction of. claims otherwise 
barred because of another claim time- 
ly filed see infra § 791. 


80. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H 194, : 


81. Ga.—U. S. Casualty Co. v. 
Smith, 133 S.E. 851, 162 Ga. 130 [aff 
129 S.E. 880, 34,Ga.App. 363]; New 
York Indemnity Co. vy. Allen, (App.) 
171 S.E. 191. 


Ill.— American Car & Foundry Co. 
v. Industrial Commission, 167 N.E. 
80, 335 Ill. 322; City of Rochelle v. 
Industrial Commission, 163 N.E. 789, 
332 Ill. 386; Northwestern Malt & 
Grain Co. y. Industrial Commission, 
145 N.E. 89, 313 Ill. 534; Inland Rub- 
ber Co. vy. Industrial Commission, 140 
N.E. 26, 309 Ill. 433. American Glyco 
Metal Co. v. Industrial Commission, 
138 N.E. 176. 806 Ill. 421; Ohio’ Oil 
Co. v. Industrial Commission, 127 N. 
E. 743, 293 Ill. 461; Central Locomo- 
tive & Car Works v. Industrial Com- 
mission, 125 N.E. 369, 290 Ill. 436; 
Bushnell v. Industrial Board, 114 N.E. 
496, 276 Ill. 262; Beverly Country 
Club v. Massachusetts Bonding & In- 
surance Co., 268 Ill.App. 380. 


Me.—Garbouska’s Case, 130 A. 180, 
124 Me. 404. ' 


Mo.—Higgins vy. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493; Cald- 
well v. J. A. Kreis & Sons, (App.) 50 
S.W.(2d)°728; Perry v. J. A. Kreis & 
Sons, (App.) 49 S.W.(2d) 220; Helle 
v. Eyermann Contracting Co., (App.) 
44 S.W.(2d) 2384; Price y. Kansas 
City Public Service Co., (App.) 42 S. 
W.(2d) 51 [aff 50 S.W.(2d) 1047, 330 
Mo. 706]; Murphy vy. Burlington 


| Overall Co., 34 S.W.(2d) 1035, 225 Mo. 


App. 866. 


N.Y.—O’Esau v. E. W. Bliss Co; 
177 N.Y.S. 203, 188 App.Div. 385. 


Tex.—Wiggins vy. Standard Acc. Ins. 
Co., (Civ.App.). 61 S.W.(2d) 579; 
Maryland Casualty Co. y. Overstreet, 
(Civ.App.) 42 S.W.(2d) 160 [rev on 


other grounds (Commn.App.) 61 S.W. 


(2a) 810]. 


82. City of Rochelle y. Industrial 
Commission, 163 N.E. 789, 332 Ill. 386; 
Bushnell v. Industrial Board, 114 N. 
E. 496, 276 Ill. 262; Skinner v. Dunn 
Mercantile Co., 296 P. 341, 132 Kan. 
559; Higgins v. Heine Boiler Co., 41 
S.W.(2d) 565, 328 Mo. 493; Caldwell 
v. J. A. Kreis & Sons, (App.) 50 S.W. 
(2d) 728; Perry v. J. A. Kreis & Sons, 
(App.) 49 S.W.(2d) 220; Helle vy. 
Eyermann Contracting Co., (App.) 44 
S.W.(2d) 234; Moorefield v. State 
Compensation Com'r, 164 S.E. 26, 112 
W.Va. 229. See Schwartz v. Hart- 
man Furniture & Carpet Co., 205 Ill. 
App. 330. 


83. Ga.—U. S. Casualty Co. v. 
Smith, 133 S.E. 851, 162 Ga. 130 [aff 
129 S.E. 880, 34 Ga.App. 363]: New 
York Indemnity Co. v. Allen, (App.) 
171 S.E. 191. 


Ill.—American Car & Foundry Co. 
v. Industrial Commission, 167 N.E. 
80, 335 Ill. 322; Chicago Circular Ad- 
vertising Service & Industrial Com- 
mission, 163 N.BH. 408, 332 Ill. 156; 
Northwestern Malt & Grain Co. v. In- 
dustrial Commission, 145 N.E. 89, 313 
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tion proceedings,*? and unless this is done the board: 
is without authority to award compensation.§* 
requirement as to the time within which a’ claim 
for compensation must be made or filed is a matter 
going to the right to compensation,®* and being a 


The: 


right rather than on the remedy®* 


Ill. 534; Inland Rubber Co. v. Indus- 
trial Commission, 140 N.E. 26, 309 
Ill. 43; American Glyco Metal Co. v. 
Industrial Commission, 138 N.E. 176, 
306 Ill. 424; Ohio Oil Co. v. Indus- 
trial Commission, 127 N.E. 743, 293 
Ill. 461; Central Locomotive & Car 
Works, v. Industrial Commission, 125 
N.E. 369, 290 Ill. 436; Bushnell v. In- 
dustrial Board, 114 N.E. 496, 276 Ill. 
260; Beverly Country Club v. Massa- 
chusetts Bonding & Ins. Co., 268 Ill.’ 
App. 380. 


Mo.—Higgins v. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493; Fisher 
v. Ely & Walker Dry Goods Co., 
(App.) 46 S.W.(2d)- 902; Price-v.. 
Kansas City Public Service Oo., 
(App.) .42 S.W.(2d) 51 [aff 50 S.Ww. 
(2d) 1047, 330 Mo. 706]. Ss 


N.Y.—Miller v. National Roofing 
Co., 215 N.Y.S. 547, 216 App.Div. 612; 
O’Esau v. E. W. Bliss Co., 177 N.Y.S. 
208, 188 App.Div. 385. 


N.D.—Bjorseth v.' North Dakota 
Workmen’s Compensation Bureau, 244 
N.W. 6515, 62 N.D. 623. 


Vt.—Petraska v. National Acme Co., 
113 A. 536, 95 Vt. 76. 


But see Katsanos v. Industrial: 
Commission of Utah, 267 P. 781, 71 
Utah 479 (the industrial commission 
has jurisdiction to hear an applica- 
tion for compensation filed more than 
one year after the accident). 

~ 


[a] Thus a judgment awarding 
compensation to an employee paid no 
compensation and not shown to have 
claimed compensation within § six 
months after accident, is error. Chi- 
cago Circular Advertising Service v. 
Industrial Commission, 163 N.E. 408, 
soe LIE L566: 


{[b] Limitation on power.—The 
statute relating to notice of an orig- 
inal claim for compensation and al-. 
lowance thereof constitutes a limita-. 
tion on the power of the workmen’s 
compensation bureau to allow claims. 
Bjorseth v. North Dakota Workmen’s 
Compensation Bureau, 244 N.W. 515,’ 
62 ND. 623. 


{c] In absence of evidence of com- 
pliance with such requirement of: the- 
act an award of compensation cannot 
be sustained. Ohio Oil Co. v. Indus- 
Pe ulereatie aeron 127 N.E. 7438, 293 


84. Simmons vy. Holcomb, 120 A. 
510, 98 Conm. 770; Sehrabauer v. 
Schneider Engraving Product, 25 S.W. 
(2d) 529, 224 Mo.App. 304; O’Esau v. 
E. W. Bliss Co., 177 N.Y.S. 203, 188 
App.Div. 385. 


85. Simmons yv. Holcomb, 120 A. 
510, 98 Conn. 770; Helle vy. Eyermann 
Contracting Co., (Mo.App.) 44 S.W. 
(2a) 234; Schrabauer v. Schneider 
Engraving Co., 25 S.W.(2d) 529, 224 
Mo.App. 304; Taylor y. American Em- 
ployers’ Ins. Co. of Boston, Mass., 3 
P.(2d) 76, 35 N.M. 544; Lough v. State 
Industrial Commission, 207 P. 354, 104 
Or. 313; Menna y. Mathewson, 137 A. 
907, 48 R.I. 310. But see Chicago 
Board of Underwriters vy. Industrial 
Commission, 164 N.E. 216, 332 Ill. 611 
(holding that limitation relates to the 
remedy and not to the right so that 
claimant has no vested right therein 
and is bound by a change in the law 
shortening the period). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or on the right of action,®* it must be strictly com- 
plied with.’ It has been said that the limitations 
requirement affects the right as well as the remedy.®* 
On the other hand, the requirement as to the time 
for the filing of the claim has been construed in 
some jurisdictions, where a default in such respect 
may be excused or waived, to be merely directory*® 
and as affeeting the remedy rather than the right,°® 
although even in such a jurisdiction the requirement 
for filing the claim irrespective of time has been 
held mandatory.°t The plain terms of the act 
with regard to the time for making the claim can- 
not be varied by judicial construction.®°? Except as 
the statute may provide otherwise,®* the require- 


ment for a timely filing of a claim applies to all. 


injuries alike.?+- Where no special limitations are 
provided in respect of death claims, the provision 
fixing the time for the filing of a claim for injuries 
is applicable to claims for death resulting from 
injuries.°®> Where the act provides a distinct period 
within which a claim must be made in case of 
death,°® when a workman sustains injuries from 
which he eventually dies, a claim made within the 


163 N.E. 
[a] 


[a] ' Distinguished from statute of 
limitations.—The provision of Gen. 
St. (1918) § 5360, requiring written 
notice of a claim for compensation to 
be made within one year from the 
date of injury, is not a statute of 
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621, 88 Ind.App. 246. 


Effect of subsequent amend- 
ments.—Gen. St. (1918) § 5360, which 
was derived from Acts (1915) ec 288 § 
13, amending Acts (19138) c¢ 138 § 21, 
so as to’ require written notice of a 


[71 C.J.] 1015 


required period after such death is sufficient.°7 A 
claimant is charged with knowledge of a change in 
the law shortening the period within which the 
claim must be filed.°8 A claim made at any time 
within the statutory period is a compliance with 
the requirement ;°° hence a claim made before com- 
pensation is actually due is sufficient.t Under a 

statute extending the time for the filing of a vipa 
for a specified period after the voluntary payment 
of compensation,? the claim must be filed withia 
such time to be maintainable.® Compensation paid 
under an agreed award, however, is not “voluntari- 
ly” paid so as to require the claim to be so filed.* 
The employee in such case may seek a modification 
or revocation of this agreed award where his dis- 
ability continues beyond the period or time forming 
the basis of such award even after the elapse of the 
time within which a claim for an original award 
may be made. An employer brought into a pro- 
ceeding started against another, by amendment, aft- 
er the time within which a claim is required to be 
made may assert the bar of limitations as against 


not relax the statute as to the time 
in which the employee must file com- 
pensation claim. Price v. Kansas 
City Public Service Co., (App.) 42 S. 
W.(2d) 51 [aff 50 S.W.(2d) 1047, 330 


limitation, but is a condition attach- 
ed to the right of action limiting the 
liability and not merely the remedy, 
and the requirement therefor must be 
strictly complied with. Simmons vy. 
Holcomb, 120 A. 510, 98 Conn..770. 


“The ordinary statute of limita- 

lions confers upon a defendant the 
privilege of interposing a definite 
limitation of time as a bar to the en- 
forcement of a liability existing in- 
dependently of the statute defining the 
limitation. Such statutes, therefore, 
are merely limitations of the remedy. 
Statutes like the present are more. 
They create a right of action condi- 
tioned upon its enforcement, within 
the prescribed period. . . The 
Legislature, having the power to cre- 
ate the right, may affix the conditions 
under which it is to be enforced, and 
a compliance with those conditions 
is essential. ‘The time within which 
the suit must be brought operates 
as a limitation of the liability itself 
as created, and not of the remedy 
alone. It is a condition attached 
to the right to sue at all.’ 
‘A statute which in itself creates a 
new liability, gives an action to en- 
force it unknown to the common law, 
and fixes the time within which 
that action may be commenced, is not 
a statute of limitations. It is a stat- 
ute of creation, and the commence- 
ment of the action within the time 
it fixes is an indispensable condition 
of the liability and of the action which 
it permits.’ Bement v. Grand Rap- 
ids & I. Ry. Co., 160 N.W. 424, 194 
Mich. 64, L.R.A.1917E 322 [quot Men- 
na v. Mathewson, 137 A. 907, 908, 48 
R.I. 310]. 


86. Keser v. U. S. S. Lead Refin- 


ery, 163 N.E. 621, 88 Ind.App. 246; 
Taylor v. American Employers’ Ins. 
Co. of Boston, Mass., 3 P.(2d) 76, 35 
N.M. 544. 

87. Connolly v. Penn Seaboard 
Steel Corporation, 123 A. 906, 100 


Conn. 423: Simmons v. Holcomb, 120 
A. 510, 98 Conn. 770; Ideal Fuel Co. 
v. Industrial Commission, 
649, 298 Ill. 463; Miller v. W. 

Grammer & Sons, (Ind.App.) 182 Ne 
461; Keser v. U. S. S. Lead Refinery, 


claim for compensation to be made 
within one year, but containing four 
exceptions to the provision that fail- 
ure to give notice shall bar compen- 
sation proceedings, manifested an in- 
tention to bar proceedings in all other 
cases where the notice was not given, 
which was apparently the legislative 
construction in view of the act of 
the general assembly in 1921 (L. 
[1921] ec 306 § 8) Amending the sec- 
tion by inserting a provision that the 
commissioner might extend the time 
for making the claim. Simmons v. 
Holcomb, 120 A. 510, 98 Conn. 770. 


88. Dochoff v. Globe Const. Co., 180 
N.W. 414, 212 Mich. 166; Ratto v. 
Pennsylvania Coal Co., 156 A. 749, 102 
Pa.Super. 242. 


89. Broniszewski v. Baltimore & 
O. R. Co., 144 A. 345, 156 Md. 447. 


fa] Reason for rule—A noncom- 
pliance with the requirement as to 
the time for filing the claim does not, 
as such, avoid the claim, since such 
noncompliance could be excused in 
the exercise of the board’s sound dis- 
cretion. Broniszewski-v. Baltimore & 
O. R. Co., 144 A. 345, 156 Md. 447. 


Excusing failure to file in time see 
infra § 810. 


Waiver and estoppel see infra §§ 
811-813. 


90. Broniszewski v. Baltimore & 
O. R. Co., 144 A. 345, 156. Md. 447; 
Oklahoma Furniture Mfg. Co. v. No- 
lan, 23 P.(2d) 381, 164 Okl. 213; Mag- 
nolia Petroleum Co. v. Edgett, 1 P. 
(2d) 758, 151 Okl. 79; Pine v. State 
Industrial Commission, 298 P. 276, 


TAS OK eOUse (oan Ra LeZotsy Atlas 
Coal Co. v. Corrigan, 296 P. 9638, 148 
Okl. 36. 

91. See supra § 779. 


92. Dochoff v. Globe Const. Co., 
180 N.W. 414, 212 Mich. 166. 


93. See statutory provisions. 


94. Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
{aff 50 S.W.(2d) 1047, 330 Mo. 706]. 


[a] Hernia.—A statute making 
special provisions as to hernia does 


Mo. 706] (Rev. St. [1929] §§ 3315 (b), 
3337). 


95. In re Martini, 265 P. 707, 38 
Wyo. 172. 


96. See statutory provisions. \ 


97. Doty v. Crystal Ice & Fuel Co., 
253 P. 611, 122 Kan. 653 (construing 
Rev. St. 44—520). 


98. Chicago Board of Underwrit- 
ers v. Industrial Commission, 164 N. 
BE. 216, 3320 lk 61d. , 


99. Mortimer v. Edgar Zinc Co., 
Z0Dt be ob ko oe roan, 259; State v. 
James R. Clow & Sons Co., 173 N.E. 
14, 36 Ohio App. 156. 


1. Mortimer v. Edgar Zine Co., 255 
P. 35, 37, 128 Kan/259; State v. James 
EU: Clow & Sons Co., "173 N.E. 14, 36 
Ohio App. 156. 


“The statute does not prescribe the 
time when a claim for compensation 
shall be made, except to provide that 
it must be made within three months 
after the accident. <A claim for com- 
pensation on the day of the accident, 
or at any time within three months 
thereafter, complies with the statute. 
The claim may be made before any 
compensation is due.’ Mortimer vy. 
Edgar Zine Co., supra. 


[a] Day of injury.—An applica- 
tion for compensation made on the 
day of the employee’s injury is not 
premature. State v. James R. Clow & 
Sons Co., 173 N.E. 14, 36 Ohio App. 156. 


2. See statutory provisions; and 
infra § 806. 
3. Johnson veeJ..b. Taylor, Co. 278 


S.W. 169, 211 Ky. 821; Magnolia Pe- 
troleum Co. v. Edgett, 1 P.(2d) 758, 
LoL Oko. 


[a] Claim filed after elapse of 
such period is_ barred. Magnolia 
Petroleum Co. v. Edgett, 1 P.(2d) 758, 
151 Ok 79: 


4. Johnson v. J. P. Taylor Co., 278 
S.W. 169, 211. Ky. 821. 


5. Johnson vy. J. P. Taylor Co., su- 
pra. 


pane of award see infra § 
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him.¢ That a contractor’s injured employee, enti- 
tled to compensation from the contractee because the 
contractee failed to exact a certificate of compli- 
ance with the compensation act from the contractor, 
did not make claim against the contractee during 
his lifetime is immaterial where the proceedings 
against the contractee’s estate were nevertheless 
commenced within the limitations period.’ A claim 
for the disability due to the loss of function of a 
member, whether temporary or permanent, may be 
filed during the continued payment of wages by the 
employer® even though the permanent loss of func- 
tion has not yet been established. Where a claim 
for compensation sent by mail to the board was 
deposited in the mail properly addressed and regis- 
tered on the day before it was required to be filed 
with the board, and was actually received by the 
board, but on the day after the expiration of the 
time for filing the claim, the depositing of the claim 
in the mail can be considered a delivery on that 
date.1° <A provision in the act that an agreement 
or award providing for compensation in installments 
may be made at any time within a specified time 


after such agreement or award be reviewed by*the™ 


industrial commission does not permit an original 
petition for an award, in the absence of any other 
award or agreement for compensation to be made 
after the expiration of the time within which a 
claim for compensation must be filed.1: A statute 


6 Where injured employee filed | 797. 


claim against husband within 6 
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limiting the recovery of compensation to incapacity 
developing within a specified time after the injury’? 
is not a limitation on the time for the filing of a 
claim.1* Unless expressly or impliedly made appli- 
cable by the act, a general statute of limitations 
has no application to a claim for compensation.*+ 


Effect of withdrawal of claim. A claim withdrawn 
after being timely filed must nevertheless be refiled 
within the required time or else be barred?® unless 
such withdrawal was caused by fraud*® or some 
excusable mistake.17 Where a claim filed in time 
is followed by a written request withdrawing the 
case, which request is accepted by the commis- 
sion, a subsequent application for a hearing some 
time after the elapse of the statutory period comes 
too late.18 = 


[$ 790] b. Persons Subject to Limitations.1® The 
statute fixing the time for the filing of a claim is 
applicable to the surviving parents of a deceased 
employee.2®° An amendment to the act excepting 
from the operation of limitations a claimant who 
proceeds in good faith against a corporation whose 


‘charter has expired but which is still doing busi- 


ness does not apply to a claim theretofore barred.21 
The limitations provided by the act operate against 
an Indian not belonging to any well-known tribe,?? 
even though he lived on a reservation,?* and such 
an employee, otherwise competent, is not an in- 


supra. 


months, claim against wife, brought 
in by amendment 17 months after in- 
jury held barred (Workmen’s Com- 
pensation Act, § 11). Ingram v. De- 
partment of Industrial Relations, Di- 
vision of Industrial Accidents and 
Safety, 284 P. 212, 208 Cal. 633. 


Amendment of claim to bring in 
new parties see supra § 787. 


7. Clark v. Wood, (Ind.App.) 183 
N.E. 804. 


Liability of contractee to employees 
of contractor see supra §§ 210-214. 


8. Helle vy. Eyermann Contracting 
Co., (Mo.App.) 44 S.W.(2da) 234. 


[a] Reason for rule—The act 
contemplates payment of compensa- 
tion for loss of function and not for 
any diminution of, or loss in, earn- 
ing power. Helle v. Eyermann Con- 
anes Co., (Mo.App.) 44 S.W.(2d) 


[b] Continued payment of regular 
wages for injured foreman’s services 
did not preclude filing of compensa- 
tion claim until permanent partial 
disability was definitely established. 
Helle v. Eyermann Contracting Co., 
(Mo.App.) 44 S.W.(2d) 234. 


9. Helle v. Eyermann Contracting 
Co., supra. 


10. Horn v. Lehigh Valley R. Co., 
117 A. 409, 274 Pa. 42 (where an of- 
ficer of the board had written claim- 
ant previously that his claim must 
be mailed before the expiration of the 
time for delivery). 


[a] Actual receipt within required 
time is not absolutely necessary to 
complete the delivery, since the law 
must be reasonably construed. Horn 
v. Lehigh Valley R. Co., 117 A. 409, 
274 Pa. 42. 


Delay in delivery by post office as 
not excusing late filing see infra § 


Mailing of claim not received as 
not constituting filing see supra § 
788. 


11. American Glyco Metal Co. v. 
Industrial Commission, 138 N.E. 176, 
306 Ill. 421. c 


12. See supra § 325. 


13. Ripley’s Case, 137 A. 54, 126 
Me. 173. 


Injuries compensable see supra §§ 
325-426, 


14. London Guarantee & Accident 
He v. Sauer, 22 P.(2d) 624, 92 Colo. 


[a] Reason for rule.—‘‘The Work- 
men’s Compensation Act .. . is 
so evidently intended to be complete 
and comprehensive in itself, in unfet- 
tered furtherance of its beneficent 
purposes, that we do not feel at lib- 
erty to curtail its operation except 
by clear authority of the act itself, 
either express or necessarily implied.” 
London Guarantee & Accident Co. v. 
Ree 22 P.(2d) 624, 626, 92 Colo. 


15. Joyce v. Eastman Kodak Co., 
144 N.E. 482, 238 N.Y. 142. 


[a] Commission without power to 
permit revocation of withdrawal.— 
Where an employee discontinued her 
compensation proceeding to pursue 
an action for damages for injuries 
against her employer, Workmen’s 
Compensation L. § 28, limiting the 
time to file claims to one year from 
injury, precluded her from: reviving 
the compensation proceeding after 
damage action failed and five years 
after withdrawal of claim in the ab- 
sence of fraud or excusable mistake, 
notwithstanding § 123, continuing the 
jurisdiction of the industrial board 
to repair or correct unjust or errone- 
ous decisions. Joyce v. Eastman Ko- 
dak Co., 144 N.E. 482, 288 N.Y. 142. 


16. Joyce v. Eastman Kodak Co., 


; ae as excusing delay see infra 


17. Joyce v. Eastman Kodak Co., 
144 N.E. 482, 238 N.Y. 142. 


Ignorance or mistake as excusing 
delay see infra § 807. 


18. Maryland Casualty Co. v. Gill, 
169 S.E. 245, 46 Ga.App. 746. 


{a] Formal dismissal of the claim 
after the withdrawal is not necessary. 
Maryland Casualty Co. v.-Gill, 169 S. 
E. 245, 46 Ga.App. 746. 


19. Minority as tolling or not toll- 
ing limitations see infra § 799. 


20. In re Martini, 265 P. 707, 38 
Wyo. 172. 


__ [a] Parents as “dependent fam- 
ily.”—Limitation of Comp. St. (1920), 
§ 4326, as amended by Sess. L. (1923) 
c 60, par 6, of two months for filing 
a claim for compensation by the in- 
jJured employee or some one in his be- 
half, held applicable as to claim of 
surviving parents included within 
definition of dependent families un- 
der Comp. St. (1920) § 4321 subd (k). 
oe Martini, 265 P. 707, 38 Wyo. 


21. Bussey v. Bishop, 150 S.E. 78, 
169 Ga, 251, 67 A.L.R. 287. 


{a] Statute constrned.—A statute 
authorizing a claimant for compensa- 
tion to proceed against persons oper- 
ating under the name of a corpora- 
tion, whose charter has expired, is 
not by necessary implication made 
applicable to causes of action al- 
ready barred. ae at v. Bishop, 150 
SiMHN 85 69" Gare zody Gs Auden ot 
(Acts [1925] p 284 § 2, amending 
Workmen’s Compensation Act § 25; 
Civ. Code [1910] § 6). 


22. Francisco v. Industrial Acci- 
dent Comm., 221 P. 378, 192 Cal. 635. 


23. Francisco v. Industrial Acci- 
dent Comm., supra. 


For later cases, developments and changes in the law see Annotatiuns, same title and section number, 


s 
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competent within an exception tolling limitations 
as against incompetents.?* 


[§ 791] c. Claims for Distinct Injuries.2> The 


statutes fixing the time within which claims must - 


be filed have been usually held to apply only to orig- 
inal claims.?® <A claim for an injury not covered 
by an award or agreement for compensation is an 
original claim and must be filed within the time 
specified therefor.27 So a claim for a permanent 
injury or impairment sustained at the outset is an 
original claim where not considered in, or covered 
by, a prior award or agreement for total disability 
and must be filed within the time required for the 
filing of an original claim,?® that part of the act 
specifying the time within which an application for 
a modification of an award, because of a change 
in condition, must be brought?® not being applica- 
ble.2° An employee’s petition for compensation for 
partial incapacity for labor following the expira- 
tion of the specified period of total disability cov- 
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ered by the agreement for compensation is not an 
original, but a subsequent, petition for which the 
statute prescribed no limitation, the limitation pre- 
seribed for original claims not being applicable.*? 
The latter rule holds also in regard to a petition 
for total incapacity resulting from the injury spec- 
ified and covered in the original agreement or 
award.?2 Where, however, the permanent impair- 
ment develops subsequently out of an injury con- 
sidered in the award or agreement, the claim for 
such permanent injury is due to a change in con- 
dition and comes under the provision dealing with 
modifications of awards.** A claim for a specific 
injury is barred if not made within the required 
time, even though a claim for another and distinct 
injury arising out of the same accident was timely 
filed. So a claim for a sympathetic affliction not 
made until the elapse of the statutory period is 
barred, even though a timely claim was made as 
regards the original injury.*® 


24. See infra § 798. 


25. Modification of award or right 
to additional compensation see infra 
§ 1399 et seq. 


Necessity for separate claim for 
different injuries see supra § 785. 


26. Union Drawn Steel Co. v. 
Thompson, 165 N.E. 258, 89 Ind.App. 
380; Carrico v. Templeton Coal Co., 
159 N.E. 695, 87 Ind.App. 145; Denasoff 
v. Foundation Co., 155 N.E. 521, 86 
Ind.App. 272; Zeller v. Mesker, 155 N. 
E. 520, 85 Ind.App. 659; Lemelin’s 
Case, 124 A. 204, 123 Me. 478. 


27. Ehrhart v. State Industrial 
Accident Commission. 158 P. 193, 172 
Cal. 621, Ann.Cas.1917E 465; Carrico 
v. Templeton Coal Co., 159 N.E. 695, 
87 Ind.App. 145; Miller v. National 
Roofing Co., 215 N.Y.S. 547, 216 App. 
Div. 612. 


{a] Second accident.—The state 
industrial board is without jurisdic- 
tion to make an award to an em- 
ployee suffering a second accident 
without his filing a claim within the 
year, even though the original injury 
was aggravated by the new accident. 


Miller v. National Roofing Co., 215 
N.Y.S. 547, 216 App.Div. 612. 
28. Union Drawn Steel Co. v. 


Thompson, 165 N.E. 258, 259, 89 Ind. 
App. 380; Denasoff v. Foundation 
Co., 155 N.E. 521, 86 Ind.App. 272; 
Zeller v. Mesker, 155 N.E. 520, 521, 85 
Ind.App. 659. 


“It is obvious that the immediate 
results of an accident may be a ‘total 
temporary disability’ and a ‘perma- 
nent impairment.’ When, in such 
case, an application is made for an 
award of compensation for the result- 
ing ‘temporary total disability,’ and 
compensation is awarded therefor, 
the matter of the ‘impairment,’ 
though existing, is not considered, 
and is not covered by the award. In 
such case an original claim may be 
made under section 24 for compensa- 
tion for such ‘impairment.’ The same 
is true if the matter of ‘temporary 
total disability’ is so covered by an 
agreement between the employer and 
the employee. Such an award or 
agreement for ‘temporary total dis- 
ability’ only by its terms ceases to 
be effective when such _ disability 
ends.” Zeller v. Mesker, supra [quot 
Union Drawn Steel Co. v. Thompson, 
supra]. 


[a] Employee may bring original 
claim for permanent impairment 
within two years, although previous- 

‘ 


2 


ly awarded compensation for total 
disability. Denasoff v. Foundation 
Co., 155 N.E. 521, 86 Ind.App. 272 
(Workmen’s Compensation Act § 24). 


[b] Limitations applicable.—Al1- 
though compensation has been award- 
ed for a total disability, the employee 
may make an original claim for per- 
manent impairment within two years. 
Zeller v. Mesker, 155 N.E. 520, 85 Ind. 
App. 659. 


[c] Claim timely filed.—Where an 
injury resulted in an immediate total 
temporary disability, and an imme- 
diate permanent partial impairment, 
application for award for permanent 
partial impairment, filed within two 
years after total disability ceased, 
was in time. Union Drawn Steel Co. 
v. Thompson, 165 N.E. 258, 89 Ind. 
App. 380 (Workmen’s Compensation 
Act § 24). 


29. Modification of award see infra 
§§ 1416, 1417. i 


30. Union Drawn Steel Co. v. 
Thompson, 165 N.E. 258, 89 Ind.App. 
380; Denasoff v. Foundation Co., 155 
N.E. 521, 86 Ind.App. 272; Zeller v. 
Mesker, 155 N.E. 520, 85 Ind.App. 659. 


[a] In absence of change of condi- 
tion that section of the act dealing 
with the procedure for obtaining a 
modification of an award because of 
a change in condition does not apply 
to a claim for a permanent injury not 
considered in the original award or 
agreement. Denasoff v. Foundation 
Co., 155 N.E. 521, 86 Ind.App. 272. 


31. Lemelin’s Case, 124 A. 204, 123 
Me. 478; Morin’s Case, 120 A 44, 122 
Me. 338. 


32. Morin’s Case, supra. 


[a] Thus, under Workmen’s Com- 
pensation Act § 30, the filing of an 
agreement or a petition takes the 
case out of the operation of the stat- 
ute, and stops the running of the 
two-year period, and, where an agree- 
ment for compensation for a compen- 
sable injury resulting in presumed 
total disability for a specified period 
has been seasonably filed and approv- 
ed, the case is before the commission, 
and there is no time limit for filing a 
petition for compensation for partial 
or total incapacity for work resulting 


from the injury specified. Morin’s 
Case, 120 A. 44, 122 Me. 338. 
33. Union Drawn Steel Co. v. 


Thompson, 165 N.E. 258, 89 Ind.App. 


Time for seeking modification of 


pte or settlement see infra §§ 1416, 


34. Ehrhart v. State Industrial 
Accident Commission, 158 P. 193, 172 
Cal. 621, Ann.Cas.1917E 465; Carrico 
v. Templeton Coal Co., 159 N.E. 695, 
87 Ind.App. 145; Murphy v. W. O. 
Cook Const. Co., 285 P. 604, 130 Kan. 


“ . 


_[a] Distinct injuries—(1) ‘“Sec- 
tion 16 of the [California] Workmen’s 
Compensation, Insurance, and Safety 
Act fixes a general limitation of 6 
months from the time of the accident 
within which period application for 
compensation must be made by the 
person injured; but section 16 (c) 
provides that payment of the in- 
demnity or any part thereof or agree- 
ment therefor shall have the effect of 
extending the period within which 
proceedings for its collection may be 
commenced 6 months from the date 
of the agreement or last payment of 
such indemnity.’ Under these sec- 
tions the commission, having award- 
ed claimant compensation for an in- 
jured leg, cannot, more than six 
months thereafter, award such claim- 
ant compensation for injuries to a 
lung sustained in the same accident, 
but not previously reported. Ehr- 
hart v. State Industrial Accident 
Commission, 158 P. 198, 172 Cal. 621, 
Ann.Cas.1917E 465. (2) An award for 
the loss of one eye having been made, 
an application made over four months 
later for compensation for injury to 
the other eye is properly denied. 
Murphy v. W. O. Cook Const. Co., 285 
P. 604, 130 Kan. 200. 


[b] Claim for total disability.— 
Although the parties entered into an 
agreement for compensation to an 
employee for the loss of his right leg 
below the knee during the healing 
period, an application filed more than 
two years after the date of the injury, 
based on total disability resulting 
from the same injury, constituted an 
application for original award of com- 
pensation for disability not covered 
by the compensation agreement, and 
was therefore barred by Workmen’s 
Compensation Act § 24 (Burns St. 
Annot. [1926] § 9469), notwithstand- 
ing his leg had failed to heal and the 
employee was totally disabled and 
would otherwise come within the 
terms of § 31 cl j (Burns St. Annot. 
[1926] § 9476). Carrico v. Temple- 
au Coal Co., 159 N.E. 695, 87 Ind.App. 


35. Schweiger v. Sheridan Coal Co., 
297 P. 688, 690, 182 Kan. 798. 
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[§ 792] d. When Time Begins To Run?*—(1) In 
General. ‘The point from which the statutory period 
for making or filing a claim is to be calculated de- 
pends upon the particular statute involved,** there 
being no uniformity in respect of this.*§ 


[§ 793] (2) Date of Accident.?® Where the claim 


is required to be made within a specified time after 
the “accident,” the time begins to run against such 
claim from the date of the occurrence of the acci- 
dent,#° and not from the time of the development 
Certainly in such a case a claim 
not filed within the required time after the employee 


of the injury.* 


‘Tt takes no expert in the_phy- 
siology of the eye to understand that 
by sympathy an injury to one eye 
may affect the other eye. It may 
likewise affect the nervous system 
and cause other aches and ailments, 
The Legislature must be presumed 
to have known such elementary facts 
of science; but for the loss of an eye, 
or the loss of the use of an eye, it 
prescribed a scheduled amount, and 
the statutory schedule is all that can 
be awarded to the appellee as a mat- 
ter of law. The statute positively 
declares: ‘Whenever the workman 1s 
entitled to compensation for a specific 
injury under the foregoing schedule, 
the same shall be exclusive of all 
other compensation except [medical 
and surgical services, supplied, etc., 
not here pertinent] and no additional 
compensation shall be. allowable or 
payable for either temporary or per- 
manent disability: Provided, how- 
ever, That the commission, arbitrator 
or committee may, in proper cases, 
allow additional compensation during 
the actual healing period, such period 
not to be more than ten (10) per cent 
of the total period allowed for the 
schedule injury in question, nor in 
any event for longer than fifteen (15) 
weeks: Provided further, That the 
return of the workman to his usual 
occupation shall terminate the heal- 
ing period.’ Rev. St. Supp. 1930, 44— 
510, subsec 8 (c) (21). Commenting 
on this provision of the recently 
amended statute, in Neuhaus v. Hope 
Engineering Co., 294 P. 655, 132 Kan. 
72, 75, this court said that its mani- 
fest purpose was to stop the pyramid- 
ing of compensation under this 
court’s interpretation of the old law.” 
Schweiger vy. Sheridan Coal Co., su- 
pra. 

{a] Thus miner sustaining an in- 
jury which caused total loss of use 
of right eye was not entitled to com- 
pensation for a sympathetic affliction 
in the other eye for which he made no 
demand for compensation for more 
than two years after the original in- 
jury. Schweiger v. Sheridan Coal Co., 
2997 P. 688, 132 Kan. 798 (Rev. St. 
[1923] 44-520, 44—528). 


36. Payment of compensation as 
extending time for making or filing 
claim see infra § 806. 


37. See statutory provisions. 

gs. See infra §§ 793-796. 

39. Extending time see infra § 810. 
40. Central Locomotive & Car 


Works v. Industrial Commission, 125 
N.E. 369, 290 Ill. 436; Whitby v. Ar- 
mour Co., 219 P. 253, 114 Kan. 445; 
Maryland Casualty Co. v. Industrial 
Commission of Utah, 278 P. 60, 74 
Utah 170; Katsanos v. Industrial 
Commission of Utah, 267 P. 781, 71 
Utah 479. 

fa] Claim timely filed.—Hardison 
vy. W. H. Hampton & Son, 165 S.E. 355, 
203 N.C. 187. 
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Date of injury as date of accident 
see infra § 794. 


41. Central Locomotive & Car 
Works v. Industrial Commission, 125 
N.E. 369, 290 Ill. 436; Maryland Cas- 
ualty Co. v. Industrial Commission of 
Utah, 278 P. 60, 74 Utah 170; Kat- 
sanos v. Industrial Commission of 
Utah, 267 P. 781, 71 Utah 479. 


[a] Thus the right to compensa- 
tion for the loss of an arm growing 
out of the injury to hand is barred, 
where application was not made with- 
in one year afterinjury: Katsanos v. 
Industrial Commission of Utah, 267 
P. 781, 71 Utah 479. 


[b] Impossibility of making defi- 
nite claim no excuse.—Under Work- 
men’s Compensation Act § 24, re- 
quiring claim for compensation to be 
made within six months after the ac- 
cident or within six months after 
payments made, an employee suffer- 
ing injury to an eye, who claimed and 
received medical services allowed by 
§ 8 (a), and failed to make claim for 
other compensation until two years 
later, when blindness developed, is not 
entitled to indemnity for the loss of 
sight, although it was impossible for 
him to make a definite claim sooner 
because the effects of the accident 
were not apparent. Central Locomo- 
tive & Car Works v. Industrial Com- 
mission, 125 N.E. 369, 290 Ill. 436. 


[ce] In Washington (1) while, un- 
der Remington Comp. St. § 7686 subd 
(ad), providing that “no valuation 
shall be valid or claim thereunder en- 
forceable unless filed within one year 
after the day upon which the injury 
occurred or the right thereto ac- 
erued,” an application filed within a 
year after the injury developed was 
held timely, even though it was filed 
more than a year after the accident 
(Fee v. Department of Labor and In- 
dustries of Washington, 275 P. 741, 
151 Wash. 337; Stolp v. Department 
‘of Labor and Industries, 245 P. 20, 138 
Wash. 685 [where “injury,” as de- 
fined by L. [1921] c 182 § 2, refers 
“only to an injury resulting from 
some fortuitous event as. distin- 
guished from the contraction of dis- 
ease’’]), (2) by reason of an amend- 
ment to such section by L. (1927) c 
310 § 7(d), changing the limitation 
to reach ‘‘within. one year after the 
day upon which the injury occurred 
or the rights of dependents or bene- 
ficiaries accrued,” an application filed 
more than a year after the accident 
occurred but within a year after the 
injury developed is too late (Ferguson 
v. State Department of Labor and In- 
dustries, 13 P.(2d) 39, 168 Wash. 677 
[especially in view of L. [1927] c 310 
§ 2, defining “injury” as ‘‘a sudden 
and tangible happening, of a trau- 
matic nature, producing an immediate 
or prompt result, and occurring from 
without, and such physical condition 
as results therefrom’’]). (3) Cutting 
of shin at time of accident, although 


* 


[§§ 792-794 


becomes aware of his injury is barred.*? 


[§ 794] (3) Date of Injury; 
many jurisdictions the period for making or filing 
a claim is made to run from the date of the injury 
or its occurrence.** 
such a provision has been construed to require the 
filing of the claim within the specified time after the 
date on which the accident oceurred*® or the injury 
was receiyed,*® regardless of when serious mani- 
festations of such injury appear,** or when the ex- 
tent of the injury is asce?tained.*® More generally, 
however, “injury” within such a provision has been 


Disability.*? In 


In some of these jurisdictions 


disability first became manifest long 
time thereafter, is date of “injury” 
within statute requiring application 
for compensation to be made within 
one year after date of injury. San- 
dahl v. Department of Labor and In- 
dustries, 16 P.(2d) 623, 170 Wash. 380. 


42. White v. U.S. Fidelity & Guar- 
anty Co., 153 S.E. 574, 41 Ga.App. 514; 
Clark v. Maryland Casualty Co., 148 
S.E. 286, 39 Ga.App. 668. 


[a] Thus a claim for injuries to 
an employee, not filed within twelve 
months after the injury, is properly 
dismissed. Clark v. Maryland Cas- 
ualty Co., 148 S.E. 286, 39 Ga.App. 668. 


43. Extending time see infra § 810. 
44 See statutory provisions. 


45. Dane v. Michigan United Trac- 
tion Co., 166 N.W. 1017, 200 Mich. 
612; Cooke v. Holland Furniture Co., 
166 N.W. 1018, 200 Mich. 192, L.R.A: 
1918E 552; Lough v. State Industrial 
Accident Commission, 207 P. 354, 104 
Or. 313; Ferguson v. State Depart- 
ment of Labor and Industries, 13 P. 
(2d) 39, 168 Wash. 677; Read v. De- 
partment of Labor and Industries, 1 
P.(2d) 234, 163 Wash. 251. 


Time running from date of accident 
see supra § 793. 


46. Bjorseth v. North. Dakota 
Workmen’s Compensation Bureau, 
244 N.W. 515, 62 N.D. 623; Larimore 
v. Perfect, 186 N.B. 739, 45 Ohio App. 
136; Lough v. State Industrial Acci- 
dent Commission, 207 P. 354, 104 Or. 
313; Salyer v. State Compensation 
Com’r, 151 S.E. 328, 108 W.Va. 410. 


Failure to discover injury as not 
excusing delay see infra § 807. 


47. Bijorseth v. North Dakota 
Workmen’s Compensation Bureau, 244 
N.W. 515, 62 N.D. 623; Lough v. State 
Industrial Accident Commission, 207 
P. 354, 104 Or. 313; Ferguson v. State 
Department of Labor and Industries, 
13 P.(2d) 39, 168 Wash. 677; Read v. 
Department of Labor and Industries, 
1 P.(2d) 234, 163 Wash. 251. 


fa] Thus where a compensation 
claimant froze his toe, but no serious 
consequences developed until approxi- 
mately ten months thereafter, the 
original claim filed more than one 
year after the original freezing is 
barred. Bjorseth v. North Dakota 
Workmen’s Compensation Bureau, 244 
N.W. 515, 62 N.D. 623. : 


[b] Same disability—The depart- 
ment of labor and industries properly 
rejected second claim for compensa- 
tion for substantially the same disa- 
bility and not ee os within a year 
from the accident. Read v. Depart- 
ment of Labor and Industries, 
(2d) 2384, 163 Wash. 251. 


48. Dane v. Michigan United Trac- 
tion Co., 166 N.W. 1017, 200 Mich. 
612; Cooke v. Holland Furnace Co., 
166 N.W. 1013, 200 Mich. 192, L.R.A. 
19186 552. 


Le 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ , 794) 


construed to mean a compensable injury,*® the time 
for the filing of the claim beginning to run as of 
the time when the right to compensation accrues,°° 
which may be the time the disability or incapacity 
oecurs®? or develops,®? and not necessarily the time 
of the oceurrence of the accident.®* 
said that an employee becomes incapacitated in such 
sense when his earnings are lost or reduced by rea- 


49. Cal— Associated Indemnity 
Corporation v. State Industrial Ac- 
cident Commission, 12 P.(2d) 1075, 
124 Cal.App. 378. 


Ind.—S. G. Taylor Chain Co. 
Marianowski, (App.) 182 N.E. 584. 


Mo.—Wheeler v. Missouri Pac. 
Co., 42 S.W.(2d) 579, 328 Mo. 888 
[transf (App.) 33 S.W.(2d)° 179]; 
Bridges v. Fruin-Colnon Const. Co., 
(App.) 52 S.W.(2d) 582; Kostron_v. 
American Packing Co., (App.) 45 S.W. 
(2d) 871, 872; Helle v. Eyermann Con- 
tracting Co., (App.) 44 S.W.(2d) 234. 


Neb.—Flesch v. Phillips Petroleum 
Co., 244 N.W. $25, 124 Neb. 1. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Fricker, (Civ.App.) 16 S.W.(2d) 390. 


“Tt is now the settled law in this 
state that the statute of limitations 
does not begin to run until a compen- 
sable injury has been received.” 
Kostron v. American Packing Co., su- 
pra. 


50. Associated Indemnity Corpora- 
tion y. State Industrial Accident Com- 
mission, 12 P.(2d) 1075, 124 Cal. App. 
378; S. G. Taylor Chain Co. v. Marian- 
owski, (Ind.App.) 182 N.E. 584; Fogg 
v. Woodcock Lunch, 134 A. 626, 125 
Me. 524; Hustus’ Case, 123 A. 514, 
123 Me. 428. 


51. S. G. Taylor Chain Co. v. Mar- 
ianowski, (Ind.App.) 182 N.E. 584; 
Fogg v. Woodcock Lunch, 134 A. 626, 
125 Me. 524; Hustus’ Case, 123.A. 514, 
123 Me. 428; Texas Employers’ Ins. 
Ass’n v. Fricker, (Tex.Civ.App.) 16 S. 
W.(2d) 390. But see In re Carroll, 
114 N.E. 285, 225 Mass. 203 (where 
petitioner testified she felt something 
snap in her back when she lifted a 
box, date on which it happened was 
date of injury, and not date when she 
became incapacitated to work), 


[a] Hernia.—Where an employee 
strained his right groin while work- 
ing on Jan. 22, 1929, but the hernia 
did not break through the body wall 
until July 1, 1931, a claim filed on 
Sept. 21, 1931, is timely. S. G. Taylor 
Chain Co. v. Marianowski, (Ind.App.) 
182 N.E. 584. 


[b] Thus, where the accident ap- 
peared trivial, and the employee re- 
turned to work, but three years there- 
after was incapacitated as a result, 
a claim filed within six months of the 
date when incapacity ensued was 
timely. Texas Employers’ Ins. Ass’n 
v. Fricker, (Tex.Civ.App.) 16 S.W. 
(2d) 390. 


52. Texas Employers’ Ins. Ass’n v. 
Fricker, supra. 


[a] Consequences alone compensa- 
ble.—Where original wrong is not of 
itself actionable without special dam- 
age, action is not for wrongful act, 
but for consequences, and statute at- 
taches when injury ensues. Texas 
Employers’ Ins. Ass’n_v. Fricker, 
(Tex.Civ.App.) 16 S.W.(2d) 390. 


53. S. G. Taylor Chain Co. v. Mari- 
anowski, (Ind.App.) 182 N.H.'584; Pe- 
terson v. Fisher Body Co., 167 N.W. 
987, 201 Mich. 529; Schild v. Pere 
Marwyuette R. Co., 166 N.W. 1018, 200 
Mich. 614; Dane v. Michigan United 
Traction Co., 166 N.W. 1017, 200 Mich. 
612; Kalucki v. American Car & 
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Foundry Co., 166 N.W. 1011, 200 Mich. 
604; Montgomery v. Milldale Farm & 
Live Stock Improvement Co., 246 N. 
W. 734, 124 Neb. 347; Texas Em- 
ployers’ Ins. Ass’n v. Fricker, (Tex. 
Civ.App.) 16 S.W.(2d) 390. But see 
Cooke v. Holland Furnace Co., 166 N. 
W. 1013, 200 Mich. 192 (all construing 
provision of an earlier act requiring 
claim for compensation for injuries to 
be made within specified time after 
the ‘occurrence of the same’”’ to mean 
from the time of the accident). 


{a] Injury distinguished from ac- 
cident.—(1) “The injury is not the ac- 
cident but the result of the accident. 
If the result is delayed the injury 
is delayed.” Wheeler v. Missouri Pac. 
R. Co., 42 S.W.(2d) 579, 581, 328 Mo. 
888 [transf (App.) 33 S.W.(2d) 179]. 
(2) “The injury is not the accident. 
If the result is delayed, the injury 
is delayed. An accident might occur 
under such circumstances as to pro- 
duce a latent and progressive condi- 
tion, but showing no bad effects at 
the time, and later culminate in a 
compensable injury.” Kostron v. 
American Packing Co., (Mo.App.) 45 
S.W.(2d) 871, 872. 


54. Fogg v. Woodcock Lunch, 134 
A. 626, 125 Me. 524; Hustus’ Case, 123 
A. 514, 123 Me. 428. 


55, Tolli v. Connecticut Quarries 
Co., 124 A. 8138, 101 Conn. 109; Es- 
posito v. Marlin-Rockwell Corpora- 
tion, 114 A. 92, 96 Conn. 414; Texas 
Employers’ Ins. Ass’n v. Fricker, 
(Tex.Civ.App.) 16 S.W.(2d) 390. 


[a] Rule inapplicable.—The rule 
that the notice of claim for compensa- 
tion required by Gen. St. (1918) § 
5360, to be given within a year from 
the date of the injury, may be given 
within a year from the date when 
the injury became compensable, does 
not: apply to a claim for compensa- 
tion as such, nor authorize the fixing 
of a future date, such as that of re- 
marriage of widow, at which claims 
of succeeding claimants, such as de- 
ceased’s parents, may accrue, al- 
though other dependents do not be- 
come entitled to payment for the re- 
mainder of the compensation period, 
under § 53850, until such remarriage. 
Tolli v. Connecticut Quarries Co., 124 
A. 813, 101 Conn. 109. 


[b] “Injury” defined.—The term 
“injury” in Gen. St. (1918) § 5360, 
providing that proceedings for com- 
pensation shall not be maintained un- 
less written notice of claim is made 
within one year, etc., does not mean 
the date of the accident or occurrence 
which causes the injury, but the date 
when the state of facts arose which 
first entitled the servant to compen; 
sation, which date is determined by 
§ 5848. Esposito v. Marlin-Rockwell 
Corporation, 114 A. 92, 96 Conn. 414. 


56. Esposito v. Marlin-Rockwell 
Corporation, supra. 


57. Wheeler v. Missouri Pac, 
Co., 42 S.W.(2d) 579, 328 Mo. 888 
[transf (App.) 33 S.W.(2d) 179]; 
Bridges v. Fruin-Colnon Const. Co., 
(Mo.App.) 52 S.W.(2d) 582; Young 
v. Management & Engineering Co., 
(Mo.App.) 45 S.W.(2d) 927; Kostron 
v. American Packing Co., (Mo.App.) 
45 S.W.(2d) 871; Helle v. Eyermann 
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son of an industrial accident,®4 time running from 
the date when such state of facts arises as entitles 
the employee to compensation,®> not necessarily 
from the date of the accident.5* 
juries are involved, the time for filing a compensa- 
tion claim commences to run when it becomes rea- 
sonably discoverable and apparent that claimant 


Where latent in- 


compensable “injury,” 5’ and not 


Contracting Co., (Mo.App.) 44 S.W. 
(2d) 234; Clary v. R. S. Proudfit Co., 
247 N.W. 417, 124 Neb. 582; Mont- 
gomery v. Milldale Farm & Live Stock 
Improvement Co., 246 N.W. 734, 124 
Neb. 347; Flesch v. Phillips Petrole- 
um Co., 244 N.W. 925, 124 Neb. 1; 
Marler v. Grainger Bros., 243 N.W. 
622, 123 Neb. 517; McGuire v. Phelan- 
Shirley Co., 197 N.W. 615, 111 Neb. 
609; Selders v. Cornhusker Oil Co., 
196 N.W. 316, 111 Neb. 300; Astuto v. 
aye Gould Co., (Neb.) 242 N.W. 


[a]. From time true nature of in- 
jury is discovered.—(1) Within the 
statute barring workmen’s compensa- 
tion claim if not made within six 
months, a latent accidental injury 
seeming at first to be trifling ‘oc- 
curs’ when its true nature is discov- 
ered. Clary v. R. S. Proudfit Co., 247 
N.W. 417, 124 Neb. 582. (2) An em- 
ployee’s failure to give timely notice 
of a compensation claim is not nec- 
essarily a defense, where the injury 
is latent and progressive, and notice 
is given within six months from the 
time the employee acquires knowl- 
edge of compensable disability. 
Flesch v. Phillips Petroleum Co., 244 
N.W. 925, 124 Neb. 1. (3) When la- 
tent injuries from an accident do not 
at first indicate disabilities which are 
compensable, an injured employee is 
not necessarily deprived of compensa- 
tion by Workmen’s Compensation Act 
(Comp. St. [1922] § 3056) for failure 
to demand his rights under the act be- 
fore such rights can reasonably be 
ascertained. Accidents resulting in 
injuries which prove to be progressive 
in their nature sometimes belong to 
this class. McGuire v. Phelan-Shir- 
ley Co., 197 N.W. 615, 111 Neb. 609. 


[b] Zlustration.—Where the facts 
disclosed that, on June 29, 1929, a 
hand truck which employee was pull- 
ing broke through a runway and, 
while endeavoring to pull it out, he 
felt a pain in his back, that. he con- 
tinued working for three or four days 
and made no complaint to any one 
except a fellow worker, that he then 
complained to the company and was 
sent to their doctor, that neither 
claimant nor the doctor considered 
the accident more than a mere slight 
temporary injury, that the employee 
never lost an hour’s work until Oc- 
tober 22, when he was forced to quit 
work and remajned home until about 
March 8, 1930, and on April 16, 1930, 
filed a claim for compensation, they 
show that the employee’s claim for 
compensation was filed within six 
months from the time it became rea- 
sonably discoverable and apparent 
that a compensable injury had been 
sustained. Kostron v. American 
eens Co., (Mo.App.) 45 S.W.(2d) 


[ec] Discovery by X-ray.—(1) A 
latent accidental injury to a work- 
man seeming at first to be trifling, but 
subsequently resulting in disability, 
may be found to occur when discov- 
ered by means of X-rays, within the 
meaning of Workmen’s Compensation 
Law (Comp. St. [1922] § 3056), pro- 
viding that no proceeding for com- 
pensation shall be maintained unless 
the claim therefor is made within six 
months from the occurrence of the 
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necessarily where actual disability occurs,®* or when 
the injury has reached that state of development 
for which the claim is finally made,®® although, if 
the compensable nature of the injury does not be- 
come apparent until actual disability sets in, time 
will begin to run as of such disability.°° So, also, 
where the fact that a compensable injury was sus- 
tained becomes apparent at the time of the accident, 
the statute will begin to run as of such time,®? and 
not as of the time when it becomes possible to as- 
certain that a disability has been sustained.®? Un- 
der some of the acts the time for the making of 
a claim does not begin to run until the injury devel- 
ops or becomes apparent if the employer knows of 


injury. Selders v. Cornhusker Oil Co., 
196 N.W. 316, 111 Neb. 300. (2) Pro- 
ceeding to recover compensation for a 
latent progressive permanent injury 
is not barred, where the claim was 
filed within six months from the time 
X-rays disclosed the nature of the in- 
jury. Montgomery v. Milldale Farm 
& Live Stock Improvement Co., 246 
N.W. 734, 124 Neb. 347. 


58. Schrabauer v. Schneider En- 
graving Product, 25 S.W.(2d) 529, 631, 
224 Mo.App. 304. 


“The allowance of the argument of 
counsel for claimant in this case— 
that the limitation did not begin to 
run until after it was possible to de- 
termine that there would be a per- 
manent partial disability—would re- 
quire us to hold that the Legislature 
used the term ‘injury’ in section 39 
in the sense of ‘disability,’ which we 
clearly think is not a proper con- 
elusion to draw. Disability is a pos- 
sible and most usual, although not a 
necessary, consequence of injury, and 
the Legislature so recognized the fact 
in section 13, and in those sections 
immediately following and to be con- 
strued with it, by providing that, 
apart from the payment of such com- 
pensation as a particular disability 
might warrant, the employer should 
also provide such medical care as 
might be necessary ‘to cure and re- 
lieve from the effects of the injury.’” 
Schrabauer v. Schneider Engraving 
Product, Inc., supra. 


59. Wheeler v. Missouri Pac. R. 
Co., 42 S.W.(2da) 579, 328 Mo. 888 
[transf (App.) 33 S.W.(2d) 179]; 
Young v. Management & Engineering 
Co., (Mo.App.) 45 S.W.(2d) 927. 


“Where the injury is complete as 
a violence done to the physical struc- 
ture of the body, and is capable of 
ascertainment, even though all of its 
consequences are not then known in 
that the full extent and character of 
the disability to result therefrom is 
not then susceptible of determina- 
tion, the period for the running of the 
statute will at once begin.” Helle 
v. Eyermann Contracting Co. (Mo. 
App.) 44 S.W.(2d) 234, 236. 


[a] Loss of eye following lesser 
injury.—Where at the time of the 
accident the employee’s eye was in- 
jured resulting in a definite disabil- 
ity after which the injury kept devel- 
oping until the sight of the eye was 
lost, the failure of the employee to 
file a claim within the required peri- 
od after the original disability which 
in this case was the time of the 
accident bars a claim for the loss of 
the eye filed after the statutory pe- 
riod had run. Young v. Management 
& Engineering Corporation, (Mo.App.) 
45 S.W.(2d) 927. 


60. Stone v. Thomson Co., 245 N. 
Ww. 600, 124 Neb. 181; Marler v. Grain- 
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ger Bros., 243 N.W. 622, 123 Neb. 517; 
City of Hastings v. Saunders, 208 
N.W. 122, 114 Neb. 475; McGuire v. 
Phelan-Shirley Shirt Co. 197 N.W. 
615, 111 Neb. 609; Selders v. Corn- 
BUSSE Oil Co., 196 N.W. 316, 111 Neb. 
300. 


[a] Thug (1) an employee’s fail- 
ure to file his claim within six months 
after the accident does not preclude 
recovery where the injuries were la- 
tent and compensation proceedings 
were instituted:swithin six months 
after culmination of injury into a to- 
tal disability. Stone v. Thomson Co., 
245 N.W. 600, 124 Neb. 181. (2) 
Where the injury is latent and pro- 
gressive and culminates in a com- 
pensable disability, the statutory lim- 
itation for filing claim commences 
from the time of culmination. Marler 
v. Grainger Bros., 243 N.W. 622, 123 
Neb. 517. (3) Claim may be filed 
within one year after culmination of 
compensatory disability from a la- 
tent injury of a progessive nature. 
City of Hastings v. Saunders, 208 N. 
W. 122, 114 Neb. 475. 


61. Schrabauer v. Schneider En- 
graving Product, 25 S.W.(2d) 529, 
224 Mo.App. 304. 


62. Schrabauer v. Schneider En- 
graving Product, supra. 


[a] hus an injury from the drop- 
ping of a wrench on the employee’s 
foot within the statute requiring fil- 
ing of a compensation claim within 
six months thereafter occurred at 
the time of the accident, although the 
consequences were not then ascertain- 
able. Schrabauer v. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304. 


63. Weller v. Consumer’s Power 
Co., 250 N.W. 298, 264 Mich. 525; Hunt 
v. F. R. Patterson Const. Co., 235 N. 
W. 207, 253 Mich. 273; White v. Mor- 


gan & Wright, 187 N.W. 257, 217 
Mich. 499. 
[a] Under earlier Michigan act (1) 


the time for the making of a claim 
was held to run from the time of the 
accident and not from the time of 
the development of the injury. Pe- 
terson v. Fisher Body Co., 167 N.W. 
987, 201 Mich. 529 (under Workmen’s 
Compensation Act [Comp. L. (1915) 
§ 5445]); Schild v. Pere Marquette 
R. Co., 166 N.W. 1018, 200 Mich. 614; 
Dane v. Michigan United Traction 
Co., 166 N.W. 1017, 200 Mich. 612; 
Kalucki v. American Car & Foundry 
Co., 166 N.W. 1011, 200 Mich. 604; 
Cooke v. Holland Furnace Co., 166 
N.W. 1013, 200 Mich. 192. (2) By an 
amendment thereto (Pub. Acts [1919] 
No. 64), this rule was changed to per- 
mit the making of the claim within a 
specified time after the injury de- 
velops or becomes apparent. White 
v. Morgan & Wright, 187 N.W. 257, 
217 Mich. 499. 


[§ 794 


the injury,** limited under some of the acts to in- 
‘juries which develop or become apparent within a 
specified time after the accident.®* 
jury develops or becomes apparent is determinable 
by the facts of the particular case®® and not by any 
hard and fast rule.®® 
and distress by the employee who does not regard 
it seriously is not sufficient to start the statute run- 
ning in such eases, where the employee is notwith- 
standing able to go on with his work.** Where com- 
pensation for a disability does not commence until 
the elapse of a A coitiedt 

for the filing of a claim does not begin to run 
until the elapse of such initial period of disability.°? 


When the in- 


The mere suffering of pain 


ime thereafter,*® the time 


~* 

[b] Claims not barred.—(1) An 
employee’s claim~ for compensation 
made within three months after the 
disability made itself manifest was 
not barred. Hunt v. F. R. Patterson 
Const. Co., 235 N.W. 207, 253 Mich. 
273 (Comp. L. [1915] § 5445, as 
amended by Pub. Acts [1919] No. 64). 
(2) A claim made immediately upon 
discovery by ‘claimant of his injury 
is timely, even though more than the 
required time since the accident had 
elapsed. Weller v. Consumers’ Pow- 
er Co., 250 N.W. 298, 264 Mich. 525. 


64. Hayes v. Boutell, 235 N.W. 
824, 253 Mich. 628; Gallup v. West- 
ern Board & Paper Co., 233 N.W. 184, 
252 Mich. 68; Hovey v. General Const. 
Co., 218 N.W. 768, 242 Mich. 84. 


[a] Applicability of limitation.— 
Under Pub. Acts (1919) No. 64 pt 2 § 
15, limiting the time for the presen- 
tation of claims for compensation, 
the proviso ‘‘no claims shall be valid 
or effectual . . unless made within 
two years from date.. . . injury was 
sustained,” applies only to the class 
of claims specified in the proviso, re- 
ferring to claims incident to which 
the “injury, disability, or incapacity, 
does not develop or make itself ap- 
parent within six months” of the in- 
jury, and does not apply to the ordi- 
nary class of claims mentioned in the 
section, which are barred unless pre- 
sented within six months after the 
injury. Hovey v. General Const. Co., 
218 N.W. 768, 242 Mich. 84. 


65. White v. Morgan & Wright, 187 
N.W. 257, 217 Mich. 499. 


66. White v. Morgan & Wright, 
supra. 
67. Hunt v. F. R. Patterson Const. 


Co., 285 N.W. 207, 208, 253 Mich. 273. 


“Many persons afflicted with a 
slight ailment causing pain and dis- 
tress do not regard it seriously. 
They expect that it will soon pass 
away. Such action on the part of an 
employee enures to the benefit of his 
employer. It is apparent that plain- 
tiff felt he had no ground for com- 
plaint against his employer until his 
condition necessitated his omitting 
work.” Hunt v. EF. R. Patterson 
Const. Co., supra. 


68. See supra § 734. 


69. Esposito v. Marlin-Rockwell 
Corporation, 114 A. 92, 96 Conn. 414. 


[a] Reason for rule.—‘‘Our stat- 
utes provide that a claim for com- 
pensation does not arise until after 
the incapacity off the employee for a 
period of more than seven days from 
earning full wages at his custom- 
ary employment, compensation to be- 
gin at the expiration of the first sev- 
en days of incapacity. Until such pe- 
riod of incapacity has passed no en- 
forceable claim for compensation has 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 794-796] 


Occupational disease.?° 


accrued, and no claim for compensa- 
tion could be made.” Esposito v. Mar- 
lin-Rockwell Corporation, 114 A. 92, 
94, 96 Conn. 414. 


70. Occupational diseases as com- 
pensable see supra § 357. 


71. See statutory provisions. 


72. Associated Indemnity Corpo- 
ration v. State Industrial Accident 
Commission, 12 P.(2d) 1075, 1076, 124 
Cal.App. 378. 


“An occupational disease . <as 
one in which the cumulative effect of 
the continual absorption of small 
quantities of deleterious substance 
from the environment of the employ- 
ment ultimately results in manifest 
pathology; any one exposure to the 
deleterious substance is inconsequen- 
tial in itself, but the accumulation of 
repeated absorptions is the factor 
which brings about the disease. It 
follows that no specific date of con- 
tact with the substance can _ be 
charged with being the date of injury, 
inasmuch as the injurious conse- 
quences of the exposure are the prod- 
uct of a period of time rather than 
a point of time; consequently the af- 
flicted employee can be held to be 
‘injured’ only when the accumulated 
effects of the deleterious substance 
manifest themselves, and this would 
be when the employee becomes dis- 
abled and entitled to compensation, 
that is, when under the well-estab- 
lished meaning of the term ‘disabil- 
ity,’ as used in compensation law, 
there is a combination of partial or 
total physical incapacity and of ina- 
bility to work.” Associated Indem- 
nity Corporation v. State Industrial 
Accident Commission, supra. 


73. Swift & Co. v. State Industrial 
sea pace 17 P.(2d) 435, 161 Okl. 


[a] Disability naturally resulting. 
—Limitation applicable to the filing 
of a compensation claim does not be- 
gin to run until the disability arising 
from a disease naturally resulting 
from accidental injury becomes ap- 
parent. Swift & Co. v. State Indus- 
trial Commission, 17 P.(2d) 435, 161 
Okl. 132. 


74, Associated Indemnity Corpo- 
ration v. State Industrial Accident 
Commission, 12 P.(2d) 1075, 124 Cal. 
App. 378; T. M. Crutcher Dental De- 
pot v. Miller, 64 S.W.(2d) 466, 251 Ky. 


75. Associated Indemnity Corpora- 
tion v. State Industrial Accident Com- 
mission, 12 P.(2d) 1075, 124 Cal.App. 
378; T. M. Crutcher Dental Depot v. 
Miller, 64 S.W.(2d) 466, 251 Ky. 201. 
But see Campbell v. Industrial Com- 
mission of Ohio, 153 N.E. 276, 22 Ohio 
App. 454 (denial of a compensation 

‘ 


Li 


Where the claim is re- 
quired to be filed within a specified time after the 
injury or its oceurrence,7+ the date of injury as 
regards an employee suffering from an occupational 
disease, must be taken as the date when disability 
is first ineurred?? or becomes apparent."® 
ingly, a claim in such a ease filed within the required 
time after the employee becomes disabled is timely,** 
even though the first exposure of the employee to 
the conditions causing his disability occurred more 
than the specified time before the filing of the 
claim?® and even though the date of injury as set 
forth in the claim which was filed was more than 
the specified time before its filing.*® 


[§ 795] (4) Death of Employee.’’ 
act provides for the making of a claim for the death 
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Accord- 
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of an employee within a specified time after the 
death,’® the rights of the dependents do not accrue 
until such death,7® at which time the statute begins 
to run,®° a special limitation applicable to injuries 
which do not develop within a specified time after 
their occurrence’? having no application to such 
case.82. Where, however, death comes after the ap- 
parent recovery of the employee, his return to work, 
and cessation of compensation, the claim of the de- 
pendents is barred when not made within the period 
fixed in this special limitation.®* 
pendents of a deceased employee filed within the 
required time after the death of the employee is 


A claim by de- 


timely,** even though no timely claim for the injury 


Where the 


claim filed more than two years after 
the accident, when tuberculosis from 
poisonous fumes had set in, is proper 
if the date of the accident is the date 
of the injury). 


76. T. M. Crutcher Dental Depot v. 
Miller, supra. 


[a] For example, a claim for a 
disease caused by the inhaling of gas- 
es filed within a year after the em- 
ployee ceased work is not barred, even 
though he first inhaled such gas more 
than a year before filing the claim 
and stated his injury to have occurred 
at the time of such first inhaling of 
the gas, where he continued to inhale 
such gases until the time he had to 
leave his employment. TT. M. Crutch- 
er Dental Depot v. Miller, 64 S.W.(2d) 
466, 251 Ky. 201. 


77. Extending time see infra § 797: 
78. See statutory provisions. 


79. Hovey v. General Const. Co., 
218 N.W. 768, 242 Mich. 84: Pardeick 
v. Iron City Engineering Co., 190 N. 
W. 719, 220 Mich. 653; O’Hsau v. E. W. 
Bliss Co., 174 N.Y.S. 739, 186 App.Div. 
556 [aff 125 N.E. 921, 227 N.Y. 59); 
Smith v. Primrose Tapestry Co., 131 
A. 703, 285 Pa. 145. 


80. Hovey v. General Const. Co., 
218 N.W. 768, 242 Mich. 768; Pardeick 
v. Iron City Engineering Co., 190 N. 
W. 719, 220 Mich. 653; O’Esau v. EF. 
W. Bliss Co., 174 N.Y.S. 739, 186 App. 
Div. 556 [aff 125 N.E. 921, 227 N.Y. 
59]; Smith v. Primrose Tapestry Co., 
131 A. 703, 285 Pa. 145. 


[a] General statute of limita- 
tions not bar.—A wife’s claim for 
compensation accrued at her hus- 
band’s death, and was not barred by 
three-year limitations, where made 
within six months of husband’s death. 
Hovey v. General Const. Co., 218 N. 
W. 768, 242 Mich. 84 (if applicable). 


[b] Time runs from death, not ac- 
cident.—That injured employee made 
no claim for compensation, although 
he lived for nearly fourteen months 
after the accident, did not bar his 
mother from recovering for his death, 
where she made claim a month after 
his death, in view of Pub. Acts (1919) 
No. 64 pt 2 § 15, requiring claim for 
injury to be made within six months 
after occurrence, and claim for death 
within six months after death, and § 
7, providing that no dependent shall 
be deemed, during the employee’s life, 
a party in interest to any proceeding 
by him. Pardeick v. Iron City Engi- 
fcoeae Co., 190 N.W. 719, 220 Mich. 


81. See supra § 789. 


82. Hovey v. General Const. Co., 
218 N.W. 768, 769, 242 Mich. 84 [expl 
and clarifying Millaley v. City of 


was filed by the employee before his death.®® 
[§ 796] (5) Refusal of Payment.** 


Under a stat- 


ie Rapids, 203 N.W. 651, 231 Mich. 


“From the context of this section 
it clearly appears that the expres- 
sion ‘no such claim shall be valid,’ 
ete., applies to and limits only the 
type or class of claims specified in 
the proviso of which this expression 
is a part; i. e., those wherein the ac- 
tual injury does not develop or be- 
come apparent within six months. 
The preceding part of this section 
includes the ordinary claim which is 
barred by the terms of this part of 
the statute unless presented within 
Six months after the date of the in- 
jury. Surely it would be a strained 
construction to attempt to apply a 


two-year limitation to a claim which | 


was already limited to a six months’ 
period for presentation. If the two- 
year limitation were applicable to 
claims of dependents, then in every 
instance where the injured employee 
lived more than two years after the 
date of his injury as in the instant 
case, his dependents could have no 
right of compensation.” Hovey v. 
General Const. Co., supra. 


_ [a] Thus, under a statute provid- 
ing in the case of death for the mak- 
ing of the claim within six months 
after the death, a claim by a depend- 
ent made within such period is time- 
ly, even though more than two years 
since the accident had passed during 
which time the disability continued 
and compensation was paid and not- 
withstanding the proviso in such act 
that as to injuries not developing 
within six months of the accidént the 
claim may and must be made within 
three months after the injury de- 
velops or becomes apparent, if the 
claim in any event is made within two 
years after the accident. Hovey v. 
General Const. Co., 218 N.W. 768, 242 
ae 84 (Pub. Acts [1919] No. 64 pt 
2 . 


83. Hayes v. Boutell, 235 N.W. 824, 
253 Mich. 628 [dist Hovey v. General 
Const. Co., 218 N.W. 768, 242 Mich. 
84]; Millaley v. City of Grand Rapids, 
203 N.W. 651, 281 Mich. 10. 


[a] Thus widow’s compensation 
claim for an employee’s death, made 
over two years after the injury and 
return to work without continuing 
compensation, is barred. Hayes v. 
Boutell, 235 N.W. 824, 253 Mich. 628. 


84. O’Esau v. E. W. Bliss Co., 174 
N.Y.S. 739, 186 App.Div. 556 [aff 125 
N.E. 921, 227 N.Y. 597]; Smith v. 
Primrose Tapestry Co., 131 A. 703, 
285 Pa, 145. 


85. See supra § 785. 


86. Necessity for dispute or re- 
fusal to pay compensation see supra 
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ute requiring the claim to be filed within a specified 
time after the employer’s refusal of payment of 
compensation for the injury,’ the failure of the 
employer to acknowledge liability for one injury 
while acknowledging liability for another arising 
out of the same accident constitutes such a refusal to 
pay as will start time running as to the claim for 


the former injury.®® 


[§ 797] e. Exceptions, Excuses for Delay; Toll- 
ing of Statute’°—(1) In General. While compli- 
ance with the act in respect of the time within which 
a claim must be filed is ordinarily required,®® yet, 
dependent upon the particular statute involved, there 


87. “See statutory provisions. 


_[a} Statute construed.—The  six- 
month period within which the em- 
ployee’s claim may be filed under 
Comp. St. (1929) § 156-113 begins to 
run thirty-one days from the failure 
of the employer, having received 
written notice of the accident or hav- 
ing actual knowledge, to pay compen- 
sation. Edinburg v. Southwestern 
Publie Service Co., 19 P.(2d) 747, 37 
N.M. 139. 


83. Maestas v. American Metal Co. 
oe ea Mexico, 20 P.(2d) 924, 37 N. 


[a] For example, where an em- 
ployee claimed compensation for an 
injury to both eyes and the employer 
and insurer acknowledged liability 
for an injury to the left eye, failure 
to acknowledge liability for the in- 
jury to the right eye was a “refusal 
to pay compensation” sufficient to re- 
quire the employee to file a claim. 
Maestas v. American Metal Co. of 
New Mexico, 20 P.(2d) 924, 37 N.M, 
203 (Comp. St. [1929] § 156-113). 


89. As to notice of injury see su- 
pra §§ 768-777. 

90. See supra § 789. 

91. See statutory provisions; in- 


fra this note and infra §§ 798-810. 


[a] Hearing excusing delay.—Un- 
der Gen. St. (1918) § 5860, dispensing 
with the requirement of notice of 
claim for compensation within a year, 
where there has been a hearing with- 
in a year, the parents of the deceased 
employee, for whose death compensa- 
tion was awarded to his widow, who 
subsequently remarried, need not give 
notice of their claim within such time, 
“hearing” including any investigation 
by the commissioner as to time, cause 
and extent of injury, persons inter- 
ested in compensation and their de- 
pendency, and not merely a hearing 
had on notice of claim by them, as 
notice that widow is no longer en- 
titled to compensation merely in- 
forms employer that revision of the 
award should be made for reason 
stated in § 5355 that the measure of 
dependence has changed. Tolli_ v. 
Connecticut: Quarries Co., 124 A. 813, 
101 Conn. 109. 


92. Conn.—Simmons vy. 
120 A. 510, 98 Conn. 770. 


ill.—Haiselden y. Industrial Board, 
113) Nn -877;0275. Wt & 


Kan.—Fougnie v. Wilbert & Schreeb 
Coal Co;,-286 P. 5396... 130) Kan. 1410" 
Smith v. Solvay Process Co., ‘163 P. 
645, 100 Kan. 40. 


Md.—Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Md. 401. 


N.M.—Edinburg v. Southwestern 
Public Service Co., 19 P.(2d) 747, 37 
N.M. 139. 
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are circumstances which will either extend the time 
for such filing or exeuse a delay therein.®* 
ceptions, however, to the requirement of the act in 
respect ofa timely filing of a claim or excuses for 
noncompliance therewith may be invoked other than 
those provided for in the act.9? 
equitable considerations may be invoked to excuse 


No ex- 


Accordingly, no 


a failure timely to file a claim not coming within the 


N.Y.—Cheesman vy. Cheesman, 139 
N.E. 775, 236 N.Y. 47; O’Esau v. E. 
W. Bliss Co., 177 N.Y.S. 203, 188 App. 
Div. 385. 


Or.—Lough v. State Industrial 
Commn., 207 P. 354, 104 Or. 313. 


W.Va.—Moorefield v. State Compen- 
sation Com’r, 164 S.E. 26; Paccardi v. 
Ott, 98 S.E. 69, 83 W.Va. 166 


“While the Legislature has pro- 
vided that the Workmen’s Compensa- 
tion Act shall be interpreted and con- 
strued-so as ‘td effectuate its general 
purpose, it is the duty of the court 
to enforce this enactment without re- 
gard to consequences, where the leg- 
islative intention is so evident, the 
general object to provide a safeguard 
against fraud and oppression through 
stale damages is so salutary, and the 
evils it is designed to redress so 
patent as to make its enforcement a 
component part in the fulfillment of 
the general scheme of the Workmen’s 
Compensation Act.” Vang Const. Co. 
v. Marcoccia, 140 A. 712, 714, 154 Md. 
401. 


[a] Expressio unius est exclusio 
alterius rule applies. O’Esau y. E. 
W. Bliss Co., 177 N.Y.S. 2038, 188 App. 
Div. 385. 


[b] hug delay beyond the statu- 
tory period to make written demand 
for compensation after the suspen- 
sion of payments barred compensa- 
tion proceeding, notwithstanding 
claimant’s alleged request for suspen- 
sion pending determination of his 
physical condition. Fougnie v. Wil-= 
bert & Schreeb Coal Co., 286 P. 396, 
180 Kan. 410. 


{c] Excuses as to notice not ap- 
plicable to claim.—Provision ‘unless 
prevented by such injury or other 
causes beyond his control” enlarges 
the time for the employee to give 
written notice to his employer of the 
injury, but does not enlarge the limi- 
tation period for filing claim. Hdin- 
burg v. Southwestern Public Serv- 
ice Co,, 19 P.(2d) 747, 37 N.M. 139. 


[d] Claim distinguished from no- 
tice.—Smith v. Solvay Process Co., 
163 P. 645, 100 Kan. 40. 


{e] Mistake as to employer.—(1) 
The requirement of Workmen’s Com- 
pensation Act (1913) § 24 that claims 
for compensation thereunder be pre- 
sented within six months is manda- 
tory, and a mistake as to the true em- 
ployer is no excuse for failure to con- 
form to it. Haiselden v. Industrial 
Board of Illinois, 113 N.E. 877, 275 111. 
114. (2) Mistake as excuse see infra 
note 94. 


93. Walsh v. A. Waldron & Sons, 
153 A. 298, 112 Conn. 579, 78 A.L.R. 
1301; Connolly v. Penn Seaboard Steel 
Corporation, 123 A. 906, 100 Conn. 423. 


[a] Reliance on agreement to pay 
compensation.—Failure of claimant to 


statutory exceptions.®% 
compliance with respect to the time for the filing of 
the claim is excused wheré due to mistake®* or other 
reasonable cause®> or where no prejudice to the 
employer or insurer results from the noncompli- 


In some jurisdictions non- 


~*~ 
give notice of compensation claim 
within one year precluded further re- 
lief under the statute, notwithstand- 
ing strong equitable considerations, 
showing he relied on his employer's 
voluntary agreement to pay compen- 
sation. Walsh v. A. Waldron & Sons, 
oe ‘298, 112 Conn. 579, 78 A.L.R. 


94. Gaffer’s Case, 181 N.E. 763, 279 
Mass. 566; Moore’s Case, 143 N.E. 
899, 249 Mass. 173; Barry’s Case, 134 
N.E. 259, 240 Mass. 409; In re Car- 
roll, 114 N.E. 285, 225 Mass. 208. 

See Home Life & Accident Co. v. 
Orchard, 227 S.W. 705 (where the 
agents of an employer’s workmen’s 
compensation insurer of Texas em- 
ployees assumed that a liability was 
under the employer’s other policy 
with another company covering 
Louisiana employees, and without re- 
quest from the injured Texas em- 
ployee or the employer’ presented 
claim to the other insurer, the fact 
does not aid the Texas insurer to es- 
cape liability to the injured Texas 
employee for the award, though 
subsequently the injured employee 
through his attorneys presented 
claim to the Louisiana insurer 
through local agents). 


95. Gaffer’s Case, 181 N.E. 763, 279 
Mass. 566; Moore’s Case, 143 N.E. 
899, 249 Mass. 173; Barry’s Case, 134 
N.E, 259, 240 Mass. 409; In re Gorksi, 
116 N.E. 811, 227 Mass. 456; In re 
Fells, 115 N.E. 4380, 226 Mass. 380: 
In re Fierro’s Case, 111 N.E. 957, 223 
Mass. 3878. 


[a] Receipt of compensation.— 
Where one was injured and received 
compensation during incapacity, and 
went to work, and later received com- 
pensation for another injury, and 
thereafter became disabled by tuber- 
culosis, resulting from the first in- 
jury, a finding that the failure to file 
claim as to such disability within six 
months of injury was excusable, 
within St. (1911) e 751 pt 2 § 23, as 
added by St. (1912) e¢ 571 § 5; was 
warranted. Moore’s Case, 143 N.E. 
899, 249 Mass. 173. 


[b] Cause not reasonable.—That 
an illiterate injured employee did not 
know of the workmen’s compensation 
act, or rights or obligations under it, 
but supposed that the foreman or doc- 
tor was looking out for his interests, 
there being no promise that such was 
the case, was not a “reasonable cause” 
for not making claim for compensa- 
tion in six months; within St. (1912) 
ec 571 § 5. In re Fells, 115 N.E. 4380, 
226 Mass. 380. 


[c] Absence from country.—Sim- 
ple absence from the country consti- 
tutes a reasonable ground for failure 
seasonably to claim a death compen- 
sation. In re Gorski, 116 N.E. 811, 
227 Mass. 456. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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anee.®°* The delay in the filing of the claim to be 
thus excused must be a reasonable one,®’ and, in 
determining ‘the reasonableness of the delay, all 
circumstances are to be considered.®® 
insurer did not notify the employee that compensa- 
tion would not be paid on account of an injury be- 
cause of his neglect to file a claim is not such a mis- 
take of fact®® nor is it such other reasonable cause 
as will excuse a noncompliance with the requirement 
for the filing of the claim. Where the immediate 
result of an injury to an employee is apparently 
shght, so that she elects not to claim compensation, 
and later serious results develop, it may be found 
that failure to claim compensation within the re- 
quired time was occasioned by “mistake.”? The 
commission’s failure to forward to the employee or 
his dependents notice of agreement to accept com- 
pensation and to assist him in filing his claim and 
securing early adjudications thereof does not toll 
the statute of limitations.2 Under the federal act 
extending the time for the filing of a claim there- 
under, in case an injured employee or his dependent 
has been denied recovery in an action at law or 
admiralty to recover damages in respect of the injury 
or death involved because such comes within the 
compensation act, to the time of the termination of 
such suit,* the dismissal of a claim by a state de- 


[d] Absence of supportins evi- [ce] 
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partment of labor does not involve such a suit as 
will extend the time for the filing of a claim under 
the federal act. An informal claim timely made 
to the commission, sufficient to constitute a claim 
within the act, prevents limitations from barring 
the same, even though a formal claim was subse- 
quently filed after the lapse of the statutory period.® 
That the claim of one of several dependents has 
been timely filed does not prevent the operation of 
limitations against the claim of another of such 
dependents not filed within the required time.” 


[§ 798] (2) Incapacity or Incompetency. Under 
some of the acts, the running of the statutory period 
for the making or filing of a claim is tolled during 
the incompetency or incapacity of the employee. 
In the absence of anything in the act to indicate 
that anything different was intended, the term “in- 
competent,” as used in the statute exempting such 
persons from the application of the limitations pro- 
vision, must be given the same scope and meaning 
as that which is accorded to it in other statutes 
which deal with the status of persons generally.® 
Inability or incapacity of the employee to make out 
and personally mail or deliver the claim is not of 
itself incapacity within the meaning of such a pro- 
vision.1° Under such a statute the ignorance of an 


635. 


dence.—Where a claim under the 
workmen’s compensation act was not 
made within the required time, a find- 
ing that failure to file was occasioned 
by a reasonable cause within the 
provision of the act excusing such 
laches was not warranted in the ab- 
sence of supporting evidence. In re 
Fierro’s Case, 111 N.E. 957, 223 Mass. 
378. 


Discretion of board to excuse de- 
lay see infra § 810. 


Payment of compensation as ex- 
one: time for filing claim see infra 


96. Gaffer’s Case, 181 N.E. 763, 279 
Mass. 566; Tingus’ Case, 173 N.E. 
518, 273 Mass. 453; Barry’s Case, 134 
N.E. 259, 240 Mass. 259. 


[a] Want of prejudice shown.— 
Insurer’s contention that it suffered 
prejudice from employee’s delay in 
filing compensation claim, because of 
lack of opportunity to afford medical 
treatment, is without merit where it 
appears that the employee persistent- 
ly sought treatment. Gaffer’s Case, 
181 N.E. 763, 279 Mass. 566. 


97. Moore’s Case, 143 N.E. 899, 249 
Mass. 173; In re Levangie, 117 N.E. 
200, 228 Mass. 213; In re Carroll, 114 
N.E. 285, 225 Mass. 203. 


{a] Claim filed within reasonable 
time after leaving hospital.—aA find- 
ing that a claim for disability, filed 
within nine days after the employee 
left the hospital, was within a rea- 
sonable time after the disability is 
not erroneous as a matter of law. 
Moore’s Case, 143 N.E. 899, 249 Mass. 
Lis. 


[b] Claim not filed within reason- 
able time.—Where an injured em- 
ployee learned on Oct. 2, 1916, that 
his legs were rendered permanently 
incapable of use, his claim, filed with 
the industrial accident board Oct. 30, 
1916, was not presented within the 
reasonable time allowed by St. (1911) 
ec 751 pt 2 § 23, as added by St. (1912) 
e 571 § 5. In re Levangie, 117 N.E. 
200, 228 Mass, 213. 


, 


. 


discovery of mistake.—Under Work- 
men’s Compensation Act pt 2 § 23, as 
added by St. (1912) c¢ 571 § 5, provid- 
ing that failure to claim compensa- 
tion within six months shall not bar 
proceedings if occasioned by mistake, 
the claim must nevertheless be filed 
within a reasonable time after the 
mistake is discovered. In re Carroll, 
114 N.E. 285, 225 Mass. 203. 


98. In re Carroll, supra. 


[a] Rights of insurer as well as 
of claimant must be taken into ac- 
count. In re Carroll, 114 N.E. 285, 225 
Mass. 208. 


99. Barry’s Case, 134 N.B. 259, 240 
Mass. 409 (case sent back for deter- 
mination of question of prejudice to 
insurer). 


1. Barry’s Case, supra (case sent 
back for determination of question of 
prejudice to insurer). 


2. In re Carroll, 114 N.E. 285, 225 
Mass. 2038. 


3. Kostron v. American Packing 
Co., (Mo.App.) 45 S.W.(2d) 871. 


4. USCA tit 33 § 913 (d). 


bi Romaniuk vy. Locke, 3 F.Suppl. 
9. 


6 Roach vy. Durham Const. Co., 
(Mo.App.)«52 S.W.(2da) 593. 


Jurisdiction of claim by commis- 
sion once obtained continued until 
claim is disposed of see infra § 1381. 


7 Caldwell v. J. A.. Kreis & Sons, 
(Mo.App.) 50 S.W.(2d) 728. 


{a] Thus the claim of the father 
of a deceased employee filed more 
than six months after the employee’s 
death is barred, although the widow 
had filed her compensation claim 
within the six-month period. Cald- 
well v. J. A. Kreis & Sons, (Mo.App.) 
50 S.W.(2d) 728. 


Different or distinct claims see su- 
pra § 791. 


8. See statutory provisions. 


9. Francisco v. Industrial Acci- 
dent Commission, 221 P. 378, 192 Cal. 


[a] General statutory definition 
applicable.—Code Civ. Proc. § 1767, 
defining “incompetent” as any person 
who, although not insane, is by rea- 
son of old age, disease, weakness of 
mind, or from other cause, unable, 
unassisted, properly to manage and 
take care of himself or property and 
by reason thereof would be likely to 
be deceived or imposed upon by art- 
ful or designing persons, applies to 
that word as used in Workmen’s Com- 
pensation Act § 11, excepting those 
who are incompetent from its require- 
ment as to the time for instituting 
proceedings for compensation. Fran- 
cisco v. Industrial Accident Commis- 
sion, 221 P. 373, 192 Cal. 635. 


[b]_ Indian living on reservation. 
—An Indian employee forty-six years 
old, who was healthy physically and 
had attended school for thirteen 
years, becoming a good carpenter, a 
fair farmer, shoemaker, and teamster, 
speaking Spanish, English, and In- 
dian, and earning thirty-two dollars 
a week, the highest wages paid 
teamsters in his region was not in- 
competent within Workmen’s Com- 
pensation Act § 11 subs (d), except- 
ing incompetents from the require- 
ment that applications be filed within 
six months, just because he was an 
Indian and lived on a reservation. 
Francisco v. Industrial Accident Com- 
mission, 221 P. 373, 192 Cal. 635. 


10. Podkastelnea vy. Michigan Cent. 
ya? 164 N.W. 418, 419, 198 Mich. 


“We should not give the Act such 
a construction as would nullify any of 
its provisions unless compelled so to 
do. The statute deals with accidents. 
To hold that the injured employee is 
not required to make claim for com- 
pensation until six months after he 
has recovered sufficiently to person- 
ally make out his claim, and person- 
ally take it to the post office, or to 
his employer, would nullify the pur- 
pose and the language of the limita- 
tion found in this section.” Podkas- 
telnea v. Michigan Cent. R. Co., su- 
pra. 


1024 [71 C.J.] 


employee of the fact that the ailment from which 
he is suffering is the result of an accidental injury 
does not constitute such incapacity as will toll the 
running of the statutory period.1+ Neither is mere 
worry about the result of the injury sustained such 
incapacity as will toll the statute? The fact that 
claimant lived in a foreign country with which no 
communication existed for a period of years does 
not render claimant incapacitated within the terms 
of the statute so as to excuse a delay in the filing 
of the claim.13 Where the act extends the time. 
for the making of a claim for compensation in the 
case of the incapacity of the employee until after 
such incapacity has been removed,'* incapacity, 
whether immediately following the accident?® or 
subsequently developing,?® will toll the statute. Un- 
der a statute extending the time for the filing of a 
claim in the event the injured employee is totally 
disabled and bedridden as a result of his injury, 
one able to get up and walk is not entitled to the 
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extension,!7 even though the injury causes him con- 
siderable pain and a good portion of his time is spent 
in bed.18 To come within the terms of this provi- 
sion the employee must be in such condition as to 
be unable to take steps to file his claim,1® bearing 
in mind that such a claim may be made by corre- 
spondence or through an agent.?° In some juris- 
dictions minor claimants are considered incompe- 
tents within the terms of a provision tolling the 
statute.21_ Where there is nothing in the act to such 
effect, however, incapacity of the employee is not 
an excuse for a delay in filing a claim.?? 


[§ 799] (3) Minority of Claimants. Except 
where the contrary is provided by«statute,?* the re- 
quirement that a claim be filed within a specified 
time applies to a minor. employee.to whom the act 
gives the right to procure compensation on his own 
behalf,24 the time within which the claim must be 
filed not being tolled during the minority of such 


11. Long v. Watts, 283 P. 654, 129 
Kan. 489. 


Date of development of disability 
as time from which statute runs see 
supra § 794. 


Ignorance: 
As excusing delay see infra § 807. 


Of injury as not excusing delay see 
supra § 794. 


12. New Amsterdam Casualty Co. 
v. Chamness, (Tex.Civ.App.) 63 S.W. 
(2a) 1058. 


[a] Worry over loss of eye is in- 
sufficient to establish a physical and 
mental incapacity which would be a 
good cause for delaying the filing of 
a compensation claim beyond the 
statutory period. New Amsterdam 
Casualty Co. v. Chamness, (Tex.Civ. 
App.) 63 S.W.(2d) 1058. 


13. Garbouska’s Case, 130 A. 180, 
124 Me. 404. 


“The physical incapacity spoken of 
in the statute is personal to the em- 


ployee; incapacity in the sense of 
bodily disability.” Garbouska’s Case, 
supra. 


Nonresidence no excuse for failure 
to file timely claim see infra § 808. 


14. See statutory provisions. 


_ a] Time runs from removal of 
incapacity or incompetency.—(1) In 


general. Long v. Watts, 283 P. 654, 
129 Kan. 489; Rogers v. Joplin & P. 
RYseCOn 220k Ppl OSs9 dilion swans soil pis 


Whitby v. Armour & Co., 219 P. 253, 
114 Kan. 445. (2) Under Employers’ 
Liability Act §§ 3674, 3679, construed 
together, a limit of six months for 
claiming compensation, and one year 
for agreeing thereon or for filing a 
petition, does not run until after the 
removal of the physical or mental in- 
capacity. Simon v. H. J. Cathroe Co., 
162 N.W. 633, 101 Neb. 211. (3) An 
injured employee, claiming the right 
to have strict compliance with the 
limitations as to filing of a compen- 
sation claim waived because of physi- 
cal incapacity under Rev. St. (1925) 
art 8307 § 4a, must show that a claim 
for compensation was made within 
six months, or he must show that on 
account of his injury he was physi- 
cally incapacitated to file his claim 
and that within six months after the 
removal of incapacity he made the 
claim as required. Norwich Union 
Indemnity Co. v. Wilson, (Tex.Civ. 
App.) 17 S.W.(2d) 68. (4) Where evi- 


dence shows the existence of a physi- 
cal incapacity to file a claim, the time 
for filing is reckoned from_the re- 
moval of the«incapacity. _Norwich 
Union Indemnity Co. v. Wilson, su- 
pra. 


Excusing delay after removal of in- 
capacity see infra § 810. 


15. Corkin v. River Raisin Paper 
Co., 173 N.W. 204, 205, 206 Mich. 488. 


16. Corkin v. River Raisin Paper 
Co., supra. 


“The statute involved here is a 
short statute of limitation special in 
its application and having relation 
only to the legislation which it was 
created to serve. This statute of 
limitations is much shorter than the 
general statute which applies to per- 
sonal injuries, and it ought not to be 
still further restricted by judicial 
construction if it can be reasonably 
avoided. The construction which 
should be given to the statute is that 
subsequent incapacity of the claimant 
within the six months’ period will 
flag the statute. This is a reasonable 
construction, one that will make the 
saving clause mean something, and 
one which the Legislature evidently 
intended it should have.’ Corkin v. 
River Raisin Paper Co., supra. 


17. MacDonald y. Industrial Acci- 
dent Commission, 294 P. 389, 211 Cal. 
118; Rose v. Petaluma & S. R. Ry. 
Co., 221 P. 406, 64 Cal.App. 213. 


fa] Ilustration—A showing that 
claimant after the injury was able 
to be about for some weeks, and that 
later, while at a hospital, he was up 
from one to three hours a day, pre- 
cluded him from taking advantage of 
Workmen’s Compensation Act § 11 
subd (c), suspending the funning of 
limitations in case of an employee 
who is “totally disabled and bedrid- 
den” as a result of his injury during 
the continuance of such condition, 
since the statute commenced to run 
and would continue to run notwith- 
standing he may subsequently have 
become totally bedridden. Rose v. 
Petaluma &.S. R. Ry. Co., 221 P. 406, 
64 Cal.App. 213. 


18. MacDonald v. Industrial Acci- 
dent Commission, supra. 

19. MacDonald v. Industrial Acci- 
dent Commission, supra. 

20. MacDonald v. Industrial Acci- 
dent Commission, supra. 


21. Walgreen Co. v. Industrial 


Commission, 153 N.E. 831, 323 Ill. 194, 
48 A.L.R. 1199. 


Minority as tolling limitations see 
infra § 799. 


22. Lough vy. State Industrial Ac- 
pte Commission, 207 P. 354, 104 Or. 
$13. 


[a] Timely filing of claim without 
exception.—Under I. § 6632 subd “‘d,” 
providing that no claim for work- 
men’s compensation shall be valid or 
enforceable ‘“‘unless filed within three 
months after the date upon which the 
injury occurred” claimant, who, by 
the injury for which he seeks com- 
pensation was rendered mentally in- 
capable of filing sch claim until 
after such time had elapsed, cannot 
recover, as the statute, having creat- 
ed the right of recovery, does not 
merely limit the remedy and, being 
general, allows of no_ exceptions. 
Lough v. State Industrial Accident 
Commission, 207 P. 354, 104 Or. 313. 


23. See statutory provisions. 


[a] Until appointment of guardian. 
—(1) Under Gen. St. (1915) § 5904, a 
minor’s action, by next friend, to re- 
cover under the Workmen’s Compen- 
sation Act, is not barred because a 
written claim for compensation was 
not served within three months from 
the date of injury, where no guardian 
was appointed. Minturn yv. Proctor & 
Gamble Mfg. Co., 172 P. 17, 102 Kan. 
885, (2) Under Workmen’s Compen- 
sation Act § 3337, providing that ‘‘the 
appointment of a guardian shall be 
deemed the termination of legal dis- 
ability from minority,” the _ six 
months’ limitation for filing a claim 
is tolled where claimant. was a minor 
at the time of the hearing and no 
guardian was ever appointed. Mat- 
lock v. A. Leschen & Sons Rope Co., 
(Mo.App.) 43 S.W.(2d) 871 (notwith- 
standing § 3305 (a) making all minors 
“of full age for all purposes under, in 
connection with, or arising out of,’ 
the act). 


24. Porter v. Liberty Mutual Ins. 
Co., 166 S.E. 675, 46 Ga.App. 86; 
Beagle v. Groff, 191 N.Y.S. 307, 198 
App.Div. 453; Oklahoma Pipe Line 
Co. v. Farrell, 15 P.(2d) 599, 160 Okl. 
58; Indian Territory Illuminating Oil 
ie v. Crown, 12 P.(2d) 689, 158 Okl. 


[a] Mentally competent infant.— 
Statute limiting right to claim com- 
pensation to one year after injury is 
equally applicable to mentally compe- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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minor employee.2® The rule governing in the case of 
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ployee.&4 


limitation statutes generally is not applicable to 


elaims of minors under the compensation acts.?® 
Sometimes, however, because of a statute so pro- 
viding,?? or because a minor employee is considered 
an incompetent within the terms of the statute toll- 
ing limitations as against incompetent claimants,?*® 
it has been held that the claim of a minor employee 
for compensation is not affected by the limitations 
provision until the appointment of a guardian,’® 
limitations not running against the claim of a minor 
so long as he is without a guardian;®°® and, in the 
absence of such appointment, the right of such em- 
ployee to institute proceedings continues until his 
death,?! and thereafter such right to proceed to 
recover accrued benefits theretofore unclaimed pass- 
But a statute tolling the 
running of time during the minority of a dependent 
of a deceased employee** will not operate to toll the 
running of time as to the claim of a minor em- 


es to his dependents.?? 


tent infants. Indian Territory Il- 
luminating Oil Co. v. Crown, 12 P. 
(2d) 689, 158 Okl. 51. 


Persons entitled to institute pro- 
ceedings see supra § 746. 


25. Porter v. Liberty Mutual Ins. 
Gos 166. S.hs: 675, 46.Ga-App. 86; 
Beagle v. Groff, 191 N.Y.S. 307, 198 
App.Div. 453; Indian Territory Il- 
luminating Oil Co. v. Crown, 12 P. 
(2d) 689, 158 Okl. 51. . 


Employees entitled to compensation 
see supra §§ 224-233. 


Persons entitled to institute pro- 
ceedings see infra § 745. 


26. Porter v. Liberty Mut. Ins. Co., 
166 S.E. 675, 46 Ga.App. 86; Decker 
v. Pouvailsmith Corp., 168 N.E. 442, 
252 N.Y. 1; Cheesman v. Cheesman, 
113.0) ENE 8 Tid 2.6 wIN Vert, 


Minority tolling limitations gen- 
erally see Limitations of Actions §§ 
423-430. 


27. See statutory provisions. 


23. Incompetency tolling limita- 
tions see supra § 798. 


29. Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102; Wal- 
green Co. v. Industrial Commission, 
fe agg 831, 323 Ill. 194, 48 A.L.R. 


[a] Thus the guardian of a minor 
employee is not barred by the six 
months’ limitation from applying for 
compensation for injury occurring 
four years before appointment. Wal- 
green Co. v. Industrial Commission, 
153 N.E. 831, 323 Ill. 194, 48 A.L.R. 


1199. 

30. Walgreen Co. vz, Industrial 
Commission, supra. 

[a] Incompetency statute.—Since 


Workmen’s Compensation Act of 1919 
(L. [1919] p 544), par (h) § 8 provid- 
ing that limitations shall not run 
against. an injured incompetent em- 
ployee without a guardian, is appli- 
cable to minors notwithstanding § 5 
(L. [1913] p 340), subsequently en- 
acted a claim made by a guardian in 
1924, then appointed, for injury to a 
minor in 1920 was not barred by the 
six months’ limitation under § 24 (L. 
[1919] p 551). Walgreen Co. v. In- 
dustrial Commission, 153 N.E. 831, 
323 Til. 194, 48 A.L.R., 1199. 


31. Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102. 
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32. Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of Industrial Accidents and 
Safety, supra. 


33. See infra text and note 36. 


34. Decker v. Pouvailsmith Corp., 
168 N.E. 442, 252 N.Y. 1; Cheesman v. 
Cheesman, 139 N.E. 775, 236 N.Y. 47; 
Beagle v. Groff, 191 N.Y.S. 307, 198 
App.Div. 453 (ast three under earlier 
act); provision in Workmen’s Com- 
pensation Act suspending limitation 
as against mental incompetent, or 
minor dependent, held inapplicable to 
minor employee, mentally competent, 
and claiming compensation for in- 
juries to himself (Comp. St. 1921, § 
7334). Oklahoma Pipe Line Co. v. 
Farrell, 15 P.(2d) 599, 160 Okl. 58; 
Indian Territory Illuminating Oil Co. 
vy. Crown, 12 P.(2d) 689, 158 Okl. 51. 


35. Bankers’ Trust Co. of Detroit 
v. Tatti, 242 N.W. 777, 258 Mich. 357. 


36. Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102; Ken- 
nedy v. Keller, 87 S.W.(2d) 452, 225 
Mo.App. 561; Chase v. Ulster & D. R. 
Co., 214 N.Y.S. 615, 215 App.Div. 581. 


fa] Employee’s minor widow is 
“minor dependent,” within exception 
to limitation. Chase v. Ulster & D. 
ay 214 N.Y.S. 615, 215 App.Div. 


87. Kennedy v. Keller, 37 S.W.(2d) 
452, 225 Mo.App. 561; Kaplan v. Kap- 
lan Knitting Mills, 224 N.Y.S. 262, 221 
App.Div. 484 [appeal dism 161 N.E. 
204, 248 N.Y. 10]. 


fa] Thus limitation did not run 
against infant’s claim for compensa- 
tion for father’s death until appoint- 
ment of a general guardian. Kaplan 
v. Kaplan Knitting Mills, 224 N.Y.S. 
262, 221 App.Div. 484 [appeal dism 
161 N.H. 204, 248 N.Y. 10]. 


88. See statutory provisions. 


39. Fogarty v. Department of JIn- 
dustrial Relations of California, Divi- 
sion of Industrial Accidents and Safe- 
ty, 2/13 SPs) 791s 206 (Cal. 1102% ) Lock- 
hart’s Guardian v. Bailey Pond Creek 
Coal, Coy 30. S.Wi (2d) '955;-'235 Ky. 
278; Chase v. Ulster & D. R. Co., 214 
N.Y.S. 615, 215 App.Div. 581; 

v. Sherman-Stalter Co., 186 N.Y.S. 
810, 195 App.Div. 262 [aff 132 N.E. 
913, 2381 N.Y. 621). 


fa] Term  defined.—‘Committee,” 
“suardian,”’ or “next friend,’ within 
the compensation act, means one au- 
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Claims of minor dependents. Where no exception 
is provided by the statute, the requirement for the 
filing of a claim within a specified time applies to 
a minor dependent of an employee, whose failure 
to comply with the act precludes him from recov- 
ering compensation.*® 
tions minority of the dependents tolls the statute,?® 
in which case a claim of such dependents filed within 
the required time after the appointment of a guard- 
ian is timely, even though it was filed more than the 
required time after the injury.*? 
statute provides that no limitation of time should 
run against a minor dependent so long as he has 
no committee, guardian, next friend, or other person 
authorized to claim compensation for him,*® the 
running of the statute is tolled until the appointment 
of such a person.2® Where by the act the dependent 
head of a family may proceed to obtain compensation 


However, in some jurisdic- 


So, where the 


thorized to maintain action for, and 
in the name of, another who is non 
sui juris. Lockhart’s Guardian v. 
Bailey Pond Creek Coal Co., 30 S.W. 
(2d) 955, 235 Ky. 278. ; 


[b] “Next friend” defined.—‘‘Next 
friend” of minor dependent, claimant 
for compensation, within Workmen’s 
Compensation Law (1914) § 116, pro- 
viding that limitations shall not run 
against a minor dependent unless the 
minor has a committee, guardian, or 
next friend, is one who has already 
performed services for the minor re- 
specting the matter in hand, and not 
one who might perform them in the 
future. Chase y. Ulster & D. R. Co., 
214 N.Y.S. 615, 215 App.Div. 581. 


[c] For example, claims of the 
minor brothers and sisters of a de- 
ceased employee for the death benefit 
provided by Workmen’s Compensation 
Act (St. [1917] p 831) § 9(c), and for 
the accrued compensation covered by 
§ 9(b) (3), are not barred by the limi- 
tations provided by § 11(d), which 
did not run against minors until a 
guardian had been appointed, where 
the appointment of the minors’ father 
as guardian was not made until the 
minors, aS parties claimant, were 
brought into the proceeding pending 
before the commission. Fogarty v. 
Department of Industrial Relations 
of California, Division of Industrial 
Accidents and Safety, 273 P. 791, 206 
Cal. 102. 


[d] Claim barred after appoint- 
ment of guardian.—The failure of 
guardian of children of deceased em- 
ployee to comply with Workmen’s 
Compensation Law §§ 28, 116, by fil- 
ing a claim for compensation within 
one year after his appointment as 
guardian, subsequent to the em- 
ployee’s death, was held to bar the 
children’s claim. Grillo v. Sherman- 
Stalter Co., 186 N.Y.S. 810, 195 App. 
“pee 362 [aff 132 N.E. 913, 231 N.Y. 


[e] _ Persons not preventing tolling 
of statute.—(1) The mother of an il- 
legitimate child who was not a de- 
pendent within the term of the act is 
not a “committee,” “guardian,” “next 
friend,” or person authorized to claim 
compensation on behalf of such child 
as will prevent the tolling of the stat- 
ute (Lockhart’s Guardian v. Bailey 
Pond Creek Coal Co., 30 S.wW.(@a) 
955, 285 Ky. 278. But see infra this 
note [f]). (2) Nor is the foster 
mother of such child, the aunt of the 
deceased father, such (Lockhart’s 
Guardian, v. Bailey Pond Creek Coal 
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on behalf of all the dependents including minors,*° 
such head of the family is considered to be a stat- 
utory “next friend” for a minor dependent in such 
family,*! and the running of limitations is not tolled 
during the dependent’s minority.*? 


[§ 800] (4) Fraud or Representations of Employ- 
er or Insurer. Where fraud of the employer in deal- 
ing with the injured employee serves to toll the run- 
ning of the statute,*? such fraud must clearly appear 
before a failure to file a claim in time will be so 
excused ;44 the mere failure of the employer to dis- 
close that a right to compensation exists is not such 
fraud as will suspend the running of the statute.*° 
An affirmative act of concealment or misrepresenta- 
tion preventing an inquiry must exist to prevent 
the statute from so operating.*® Accordingly, a 
letter by the employer to counsel for claimants stat- 
ing that the employer did not feel called upon to 
advise counsel regarding the course claimants should 
pursue is not such fraud as will have such effect.*7 
Likewise, the mere fact that the employer fails to 
file a report of the accident as required by the act*® 


does not constitute such a fraud on the employee 


as will toll the statute.4® But an employer who 
wrongfully conceals material facts and thereby pre- 
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vents a discovery of his wrong, or the fact that a 
cause of action has accrued against him the effect 
of which is to result in delay in the employee’s fil- 
ing of a claim, excuses such delay.®° A contract 
by the employer to give the employee a job for life 
in return for the employee’s agreement not to sue 
for compensation does not toll the statutory period 
for the filing of a claim,®! that the employee failed 
to file his claim in the requisite time because of this 
agreement not preventing the operation of limita- 
tions to bar his claim.®? His only remedy, where he 
is discharged after the elapse of the time within 
which he could file his claim, is an action for damages 
against the employer.®? So that the fact that the 
failure of the employee to file his claim within the re- 
quired time was caused by represeftations of the in- 
surance carrier to the employee td do nothing until 
he ceased receiving compensation to which he was 
entitled for another and prior injury does not excuse 
such default.>* e 


[§ 801] (5) Employer’s Notice or Knowledge of 
Injury.5> Notice to the employer of the accident 


ds not equivalent to a claim within the requirement 


for the filing of a claim.5* Hence, except where the 


Co., supra). 


[f] Mother of illegitimate child as 
guardian.—Under Workmen’s Com- 
pensation Law § 28, the failure of the 
mother of illegitimate children of de- 
ceased employee to file claim for com- 
pensation for the children within one 
year from the death of the employee 
was held fatal to the right of such 
children to recover compensation. 
Grillo v. Sherman-Stalter Co., 186 N. 
Y¥.S. 810, 195 App.Div. 362 [aff 132 N. 
BE. 913, 231 N.Y. 621]. 


40. See statutory provisions. 


41. Ashland Iron & Mining Co. v. 
Fowler, 271 S.W. 589, 208 Ky. 422. 


[a] Widow and mother.—Under 
Workmen’s Compensation Act § 33, 
relating to limitations of claims and 
Ky. St. § 4909, a claim for the death 
of the husband by minor children may 
be made by widow and mother, and 
she must be regarded as their next 
friend for purposes of act, so that 
running of limitations is not tolled 
by their minority. Ashland Iron & 
Mining Co. v. Fowler, 271 S.W. 589, 
208 Ky. 422. 


[b] SLegislative construction.— 
Acts (1924). 'c 70 § 6, amending Work- 
men’s Compensation Act § 38, by add- 
ing to the provision that limitations 
shall not run against persons non sui 
juris, who have no committee, guard- 
ian, or next friend, the words “or 
other person authorized to claim com- 
pensation for him” are legislative 
construction of the original act. Ash- 
land Iron & Mining Co. v. Fowler, 271 
S.W. 589, 208 Ky. 422. 


42. Ashland Iron & Mining Co. v. 
Fowler, supra. 


43. Kirk v. Sullivan, 280 S.W. 925, 
213 Ky. 154; Armstrong v. Union 
Electric Light & Power Co., (Mo. 
App.) 60 S.W.(2d) 1013. 


44, Kirk v. Sullivan, 280 S.W. 925, 
213 Ky. 154. 


[a] Fraud not shown.—Because 
the many eye specialists engaged by 
the employer to examine and treat an 
injured employee for an injury to his 
eye failed to find a steel sliver there- 
Vi Ge SOG EEE 7D 6 aes De Ces bp 


in, it could not be said that a fraud 
was perpetrated on the employee so 
as to excuse his failure to file a claim 
within a year after the accident, the 
claim not being filed until a year and 
a half after the sliver was finally lo- 
cated and removed, which was about 
six years after the accident. Kirk v. 
Sullivan, 280 S.W. 925, 213 Ky. 154. 


45. Armstrong y. Union Electric 
Light & Power Co., supra; McClena- 
han v. Oklahoma Ry. Co., 267 P. 657, 
USE OK U3. 


46. McClenahan v. Oklahoma Ry. 
Co., supra; Rezaldo v. Industrial Com- 
pela of Utah, 213 P. 1088, 61 Utah 
412. 


{a] Fraudulent advice not given. 
—cCorrespondence between an em- 
ployee, the industrial commission, 
and the employer, in which the em- 
ployee stated his injury resulted from 
an accident while he was working for 
another employer in this state, as a 
result of which he was advised to and 
did make claim for compensation be- 
fore the industrial board of the other 
state which denied his application be- 
cause it was too late, was held clearly 
to show that he was not fraudulently 
advised by his employer’s agent to 
make the claim in the other state, and 
therefore that the time within which 
he was required to apply within the 
state for compensation was not ex- 
tended. Rezaldo v. Industrial Com- 
mission of Utah, 213 P. 1083, 61 Utah 


47. Armstrong v. Union Electric 
Light & Power Co., (Mo.App.) 60 S. 
W.(2d) 1013. 


[a] No fraud shown.—W here 
counsel for claimant addressed a let- 
ter to the employer advising it that 
counsel represented the parents of the 
deceased ES bey referring to the 
accident and the employee’s death, 
and stating that there was some dis- 
pute regarding whether or not the 
compensation law was in effect at the 
time of the accident, and requesting 
the employer to advise counsel wheth- 
er to furnish information required by 
the compensation law, or to proceed 


at common law, and the employer’s 
letter in response stated, in substance, 
that the employer did not feel that it 
should advise counsel regarding the 
course it should pursue in settling 
any claim they might have against 
the employer, that it was the em- 
ployer’s information that claimants 
had no ground for claim, and that the 
employer suggested*scounsel exercise 
their own judgment, no fraud is 
shown. Armstrong v. Union Electric 
Light & Power Co., (Mo.App.) 60 S.W. 
(2d) 1018. 


48. Necessity for filing report see 
infra § 1486. 


49. Price vy. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
[aff 50 S.W.(2d) 1047, 330 Mo. 706]. 


[a] Ignorance of employer.—Where 
the employee knew on the night of 
the injury that he had a hernia, and 
the evidence tended to show that the 
employer did not know the injury was 
compensable, the action of the em- 
ployer in failing to report the acci- 
dent does not show fraud as would 
toll: the statute requiring an em- 
ployee’s claim to be filed within six 
months after the injury. Price v. 
Kansas City Public Service Co., 
(App.) 42 S.W.(2d) 51 [aff 50 S.W. 
(2d) 1047, 330 Mo. 706]. 


Failure to report as excusing delay 
generally see infra § 803. 

50. McClenahan v. Oklahoma Ry. 
Co., '267°P. 657, 131 OKI T3: 

51. Keser v. U. S. S. Lead Refin- 
ery, 163 N.E, 621, 88 Ind.App. 246. 

52. Keser v. U. S. S. Lead Refin- 
ery, supra. 

53. Keser v. U.S. S. Lead Refinery, 
supra. 

54 Miller v. W. H. Grammer & 
Son, (Ind.App.) 882 N.E. 461. 


55. Necessity for notice of injury 
see supra § 762. 


56. Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Md. 401. 


_ fa] Reason for rule.—“The_ ob- 
jects are not the same, one relates 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statute is construed otherwise,°? knowledge on the 
part of the employer and the insurer of the injury,®® 
or even of the intention of claimant to make a 
claim,®® does not relieve the employee from filing 
his claim within the required time; but in a jurisdic- 
tion where noncompliance with the act with respect 
to the time for filing the elaim is not fatal where 
no prejudice therefrom is shown®® the insurer’s 
knowledge of the injury may serve to show a want of 
prejudice so as to excuse a delay in the filing of the 
elaim.®? 


Claim filed with employer instead of commission.®? 
Where the claim is required to be filed with the com- 
mission and not with the employer, the filing of a 
claim with the employer will not prevent limitations 
from running against such claim.®% 


[§ 802] (6) Employer Not Complying with Act. 
In some jurisdictions on the failure of the employer 
to comply with the act with respect to payments into 
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the state insurance fund, an election is given an 
injured employee or his dependents to proceed di- 
rectly against the employer in an action at law or 
by an application to the board®* in either of which 
cases the limitation provided by the act for the fil- 
ing of claims against the state insurance fund is not 
applicable,°® the provision of the general limitations 
act pertaining to causes created by statute apply- 
ing.®® 


[§ 803] (7) Employer’s Failure To Report Acci- 
dent.°7 The failure of the employer to file the re- 
quired report of the accident, under some of these 
acts, deprives the employer of the defense of limita- 
tions. Where, however, not so provided by the 
act,°® and in the absence of any fraud on the part 
of the employer,’® the employer’s mere failure to 
report the accident to the commission as required 
does not toll the running of the statute of limita- 
tions.74 In some jurisdictions the statutes give dis- 


to an investigation of the injury and 
the other to the enforcement of the 
compensation, and the notice and ap- 
plication differ in their respective re- 
quirements and are found in separate 
sections of the statute.” Vang Const. 
Co. v. Marcoccia, 140 A. 712, 714, 154 
Md. 401. 


57. See case infra this note. 


[a] Im Wisconsin, under the liber- 
al construction given to the compen- 
sation act (St. [1927] § 102.12), pro- 
viding that, if no “such notice” of 
injury to the employee is given the 
employer and no compensation made 
within two years from the date of the 
accident, the right to compensation 
is barred, refers to both the written 
and actual notice, and where actual 
notice was given within the thirty- 
day period the right to compensation 
was not barred by failure to make 
application therefor within two years, 
Bashaw Valley Co-Op. Creamery Co. 
Ciera 227 N.W. 950, 200 Wis. 


58. Ill—Bushnell vv. Industrial 
Board, 114 N.E. 496, 276 Ill. 262. 


Md.—Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Md. 401. 


Mich.—Brown vy. Weston-Mott Co., 
168 N.W. 437, 202 Mich. 592. 


Neb.—Good vy. City of Omaha, 168 
N.W. 639, 102 Neb. 654. 


Tex.—Texas Indemnity Ins. Co. v. 
Bailey, (Civ.App.) 297 S.W. 1042 [rev 
on other grounds (Commn.App.) 14S. 
W.(2d) 798]. 


Vt.—Petraska v. National 
Cos, PLSAL 5865, 9b" V te 76: 


[a] Notice statute inapplicable.— 
The workmen’s compensation act 
(Gen. L. § 5799), providing that want 
of, or delay in giving, notice of an 
injury to the employer as soon as 
practicable thereafter, as required by 
§ 5796, shall not be a bar to proceed- 
ings if it is shown that the employer 
had knowledge of the accident or had 
not been prejudiced by such delay or 
want of notice, applies only to the no- 
tice of injury, and does not dispense 
with the necessity of a claim for com- 
pensation within six months after the 
accident. Petraska v. National Acme 
Co;, 118 Ac2536, 95; Vt.076. 


Excusing default as to notice of in- 
jury see supra § 769. 


taste of injury see supra §§ 762-— 


Acme 


59. Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Mad. 401. But see Hal- 


a 


verhout y. Southwestern Milling Co., 
155 P. 916, 97 Kan. 484 (where it ap- 
peared that defendant employer knew 
of the injury and plaintiff’s desire to 
be paid therefor, the claim required 
was unnecessary). 


60. See supra § 779. 


61. Tingus’ Case, 173 N.E. 518, 273 
Mass, 453, 
[a] Knowledge of hernia.—An in- 


surer knowing that the employee sus- 
tained a hernia in the course of his 
employment is not prejudiced by the 
employee’s failure to file a claim for 
compensation within six months aft- 
er the injury. Tingus’ Case, 173 N.E. 
518, 273 Mass. 453 (Gen. L. c 152 § 41, 
eye 49, as amended by St. [1923] ¢ 
125). 


62. On whom claim served or where 
filed see supra § 781. 


63. State v. Industrial Commission, 
174 N.E. 11, 123 Ohio St. 86. 


{a] Rule applied.—Where an ap- 
plication for compensation for an oc- 
cupational disease was not filed with 
the commission within four months, 
although the employee had applied 
to his employer, who had not com- 
plied with the act and who was not 
entitled to pay directly, the claim 
was barred. State v. Industrial Com- 
mission, 174 N.E. 11, 123 Ohio St. 86. 


On whom claim must be served or 
where filed see supra § 781. 


64. See infra § 1503. 


65. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581; Nyland v. North- 
a Packing Co., 218 N.W. 869, 56 N.D. 


66. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581. 


67. Failure to report as not con- 
stituting fraud see supra § 800. 


68. See statutory provisions. 


[a]. Thus (1) where the employer 
gained knowledge of the employee’s 
accident nearly forty days thereafter, 
the employer was held bound to re- 
port the accident if he would plead 
the statute of limitations against the 
employee. Massie v. Court of Com- 
mon Pleas in and for Monmouth Coun- 
ty, 151 A. 205, 8 N.J.Misc. 600. [aff 156 
A. 377, 108 N.J.Law 199]. (2) Where, 
although knowing of the injury to 
the employee’s hip and back, no men- 
tion thereof was made in the em- 
ployer’s report of the accident, a claim 
for such injuries to back and hip, 
made at the expiration of fhe time 
during which compensation for the 


loss of a leg was paid, is not barred 
by _ limitation. Wilkes v. Detroit 
United Ry., 209 N.W. 60, 234 Mich. 
629. (3) An employer can have no ad- 
vantage from claimant’s failure to 
claim compensation within the stat- 
utory period, where it did not file a 
report of the injury. Monk v. Char- 
coal Iron Co. of America, 224 N.W. 
354, 246 Mich. 193. 


(b] Mailing report.—The employ- 
er’s mailing of a report of the acci- 
dent to the department of labor is a 
sufficient “reporting of accident” to 
preserve the defense that the em- 
ployee was barred from compensation 
for not timely filing his petition. Lor- 
loff v. Kelly Press Division of Amer- 
ican Type Foundry Co., 163 A. 1, 10 
N.J.Misc. 1156 [aff 166 A. 203, 110 N. 
J.Law 507). 


[c] Copy of letter to insurer.—A 
copy of the employer’s letter to the 
insurance carrier, mailed to the labor 
department, is insufficient as a stat- 
utory supplemental report, the em- 
ployer being deprived therefor of the 
one-year limitation defense. Frasier 
v. L. Bamberger & Co., 166 A. 101, 
110 N.J.Law 447 [aff 160 A. 630, 10 N. 
J.Mise. 781]. 


[ad] Farmer, being within the re- 
quirement of the act, is not excused 
from making a report under the Acci- 
dent Reporting Act as regards his 
rights to plead the bar of limita- 
tion against a farm laborer claiming 
compensation. Massie v. Court of 
Common Pleas in and for Monmouth 
County, 151 A. 205, 8 N.J.Misc. 600 
{aff 156 A. 377, 108 N.J.Law 199]. 


[e] After knowledge of accident. 
—Where the employer gained knowl- 
edge of the employee’s accident near- 
ly forty days thereafter, the employ- 
er was held bound to report the ac- 
cident if he would plead the statute 
of limitations against the employee. 
Massie vy. Court of Common Pleas in 
and for Monmouth County, 151 A. 205, 
8 N.J.Misc. 600 [aff 156 A. 377, 108 
N.J.Law 199]. 


Necessity for making or filing re- 
port of accident see infra § 1486. 


eteseaas of report see infra § 


69. See cases supra this section. 


70. Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
Laff 50 S.W.(2d) 1047, 330 Mo. 706]. 


; oe un as excusing delay see supra 


71. Elkhorn Collieries Co. v. Rob- 
inson, 27 S.W.(2d) 398, 234 Ky. 24; 
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eretion to the board or commission to accept an 
application or claim for compensation after the 
statutory period where the employer has on his part 
failed to file a report of the accident within the re- 
In such a ease, if the commission 
exercises its discretion and accepts a claim filed 
after the statutory period and proceeds to investi- 
gate the same on the merits, it must dispose of the 
case on the merits,’* and may not dismiss the claim 
on the ground that it was not timely filed.’* 


Notice 
Where the employer is required to give his employees 
notice that he has provided compensation insur- 
ance,?® a failure of the employer to give such notice 


quired time.‘ 


[§ 804] (8) Employer’s 


Wheeler v. Missouri Pac. R. Co., 42 8S. 
W.(2d) 579, 328 Mo. 888 [transf 
(App.) 33 S.W.(2d) 179, and overr 
sub nom. Schrabauer v. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304]; Higgins v. Heine Boil- 
er Co., 41 S.W.(2d) 565, 328 Mo. 493; 
Armstrong v. Union Hlectric Light & 
Power Co., (Mo.App.) 60 S.W.(2d) 
1013; Bridges vy. Fruin-Colnon Const. 
Co., (Mo.App.) 52  S.W.(2d) 582; 
Wedemeier v. St. Louis  Malleable 
Casting Co., (Mo.App.) 52 S.W.(2d) 
569; Price v. Kansas City Public 
Service Co., 50 S.W.(2d) 1047, 330 Mo. 
706 {aff (App.) 42 S.W.(2d)_ 51]; 
Fisher v. Ely & Walker Dry Goods 
Co., (Mo.App.) 46 S.W.(2d) 902; Helle 
v. Eyermann Contracting Co., (Mo. 
App.) 44 S.W.(2d) 234; Price v. Kan- 
sas City Public Service Co., (App.) 
42 S.W.(2d) 51 [aff 50 S.W.(2d) 1047, 
330 Mo. 706]. 


[a] Reason for rule.—The failure 
of the employer to make a report of 
the accident has nothing whatever to 
do with the employee’s failure to file 
his claim. Elkhorn Collieries Co. v. 
Robinson, 27 S.W.(2d) 393, 2384 Ky. 
24. Employer’s report of accident see 
infra § 1486. 


[b] Failure not improper act.— 
(1) The employer’s mere failure to 
report the accident as required by the 
compensation statute is not an ‘im- 
proper act” which would toll the six 
months’ period for filing claim. 
Wheeler v. Missouri Pac. R. Co., 42 S. 
W.(2d) 579, 328 Mo. 888 [transf 
(App.) 33 S.W.(2d) 179, and overr sub 
nom. Schrabauer v. Schneider Engrav- 
ing Product, 25 S.W.(2d) 529, 224 Mo. 
App. 304]. (2) Where the employer 
performing a niunicipal contract as 
Subcontractor made a report of an 
employee’s injury to the compensa- 
tion commissioner, that the original 
contractor failed to report the injury 
did not constitute an “improper act” 
so as to toll the limitation statute. 
Higgins v. Heine Boiler Co., 41 S.W. 
(2d) 565, 328 Mo. 493. 


[ec] False report of injury by em- 
ployer.—A claim not filed with the 
commission within six months after 
injury is barred, notwithstanding 
the employer filed a report of the 
injury three months after injury 
falsely stating that the employee had 
returned to work. Fisher v. Ely & 
Walker Dry Goods Co,, (Mo.App.) 46 
S.W.(2d) 902. 


[d] Mere delay in the employer’s 
filing of his report, but not beyond the 
specified time, does not excuse the 
employee’s failure to file his claim 
within the required time. Moorefield 
v. State Compensation Com’r, 164 S. 
EB. 26, 112 W.Va. 229. 


72, See statutory provisions. 


{a] Statute constrned.—‘As we 
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ance carrier.7? 


of Insurance. 


construe Code 1931, 23-4-15, the 
right to file an application after the 
expiration of the statutory period is 
not dependent upon an established 
compensable claim. The commission- 
er, in determining whether he should, 
in the exercise of his discretion, per- 
mit an application to be filed should 
be influenced only by the circumstanc- 
es surrounding the late proffer.” 
Yeager v. State Compensation Com- 
mission, (W.Va) 167. S.E. 617, 618. 


[b] Hearing must be granted.— 
The compensation commissioner, who 
received, filed, and investigated a 
claim not filed within time, could not 
refuse a hearing, where the employer 
failed to report the injury. Callo- 
way v. State Compensation Com’r, 
(W.Va.) 166 S.E. 700. 


73. Cole v. State Compensation 
Com’r, (W.Va.) 169 S.E. 165; Yeager 
v. State Compensation Com’r, (W.Va.), 
167 S.E. 617; Calloway v. State Com- 
pengetion Com’r, (W.Va.). 166. S.E. 


74. Cole v. State Compensation 
Com’r, (W.Va.) 169 S.E. 165; Yeager 
v. State Compensation Com’r, (W.Va.) 
167 S.E. 617; Calloway v. State Com- 
AD aaah Com’r, (W.Va.) 166 S.E. 


“Where the state compensation 
commissioner has received, filed, and 
investigated an application for com- 
pensation not filed with him within 
six months from the date of injury to 
the employee, and not reported by the 
employer . .. . he cannot refuse 
the applicant a full hearing on the 
merits because the application was 
not filed within the above statutory 
period.” Calloway v. State Compen- 
sation Com’r, supra. 


[a]. Reasons for rule.—(1) The 
commissioner “has, in effect, exercis- 
ed his discretion given by statute to 
hear the case, and, having taken jur- 
isdiction, the claim must be disposed 
on the merits.’”’ Yeager v. State Com- 
pensation Com’r, (W.Va.) 167 S.E. 617, 
618. (2) “Having taken jurisdiction 
to hear the claim and having consider- 
ed it on its merits, the commissioner 
has seen fit to disregard the six 
months’ limitation; and that, having 
once put himself in that position, he 
cannot change his mind.’ Cole v. 
State Compensation Com’r, (W.Va.) 
169 S.E. 165, 166. 


75. See supra § 259. 
76. Bailey v. Texas Indemnity Ins. 
Co., (Tex.Commn.App.) 14 S.W.(2d) 
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77. Bailey v. Texas Indemnity Ins. 
Co., supra. 


78. 
{a] 


See statutory provisions. 
Claim not barred.—An em- 


[8§ 803-805 


operates to excuse an injured employee from pre- 
senting his claim for compensation until such notice 
is given,’® this being so even as against the insur- 


[§ 805] (9) Return to Work. The provision of a 


statute extending the time for the filing of a claim 
for a specified period where an injured employee 
returns to the employment of the employer in whose 
service he was injured’® applies only where the in- 
jured employee is compelled to cease work because 
partially incapacitated,*® or temporarily totally in- 
capacitated,®° it not applying to a case where the 
employee loses little or no time from his work be- 
cause of his injury.’ The length of time the em- 
* 


ployee who filed a®elaim for compen- 
sation with the dustrial commis- 
sioner within eighteen months after 
he returned to work for the same 
employer within a year after the in- 
jury is not barre from asserting 
claim because he failed to file the 
claim within a year after the injury. 
Lang v. Jordan Stone Co., (S.D.) 249 
N.W. 314 (Rev. Code [1919] § 9457, 
§ 9459 par 4). 


79. Tazewell Coal Co. v. Industrial 
Commission, 143 N.E. 406, 312 Ill. 145; 
Swift & Co. v. Industrial Commission, 
132 N.E. 801, 802, 299 Ill. 587. 


‘Tt is only where there has been 
an injury to an employee resulting in 
his partial incapacity from pursuing 
his usual and customary line of em- 
ployment or serious and permanent 
disfigurement that the act provides 
for the payment of compensation. It 
is only after such an injury that the 
statute provides for the return of the 
injured employee, who has been par- 
tially incapacitated, “to the employ- 
ment of the employer in whose sServ- 
ice he was so injured and incapaci- 
tated. When the statute speaks of 
the event of the employee’s return to 
the employment it refers to a return 
after an injury sustained resulting in 
partial or permanent incapacity. It 
fixes a period of six months within 
which the employee may make his 
claim for compensation, and the com- 
mission is without jurisdiction to 
make an award unless claim is made 
within six months, except that where 
the employee, after having been par- 
tially incapacitated, returns to his 
former employment the limitation is 
extended to 18 months.” Swift & Co. 
v; Industrial Commission, supra. 


80. Inland Rubber Co. v. Industrial 
Commission, 140 N.E. 26, 309 Ill. 43; 
American Glyco Metal Co. v. Indus- 
trial Commission, 138 N.E. 176, 306 
Ill. 421; Jackson v. Industrial Com- 
mission, 134 N.E. 749, 302 Ill. 281. 


{a] Claim filed too late.—One who 
made no claim for compensation with- 
in six months after the accident, or 
within six months after payments of 
compensation had ceased, as required 
by Workmen’s Compensation Act 
(1917) § 24, and who did not file no- 
tice of claim with the ihdustrial 
board within eighteen months after 
he returned to his employment, as 
required by § 8 par (d), could not re- 
cover compensation. Jackson v. In- 
a ie Commission, 134 N.E. 749, 302 

y . ¥ 


81. Inland Rubber Co. v. Industrial 
Commission, 140 N.E. 26, 309 Ill. 43; 
American Glyco Metal Co. y. Indus- 
trial Commission, 138 N.E. 176, 306 
Ill. 421; Swift & Co. v. Industrial 
Commission, 132 N.E. 801, 299 Ill. 587. 


{a] Time for treatment by physi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ployee 1s away from work as such makes no difference 
if he has been injured and partially ineapacitated*? 
although the return to work of the employee to en- 
title him to the benefit of the extension of time must 
have been within the period within which a claim 
would have to be made if it were not for such re- 
Such provision extends the time for main- 
taining an existing claim‘*+ but does not grant a right 
not existing at the time the employee returns to 
Under such a provision if, after returning 
to work, the injured employee dies, his beneficiaries 


turn.°? 


work.®® 
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are not prevented from asserting a claim for com- 


cian.—One merely visiting a doctor 
at his superior’s direction without 
losing any time from his work is 
bound by the shorter limitations re- 
quirement. American Glyco Metal 
Co. v. Industrial Commission, 138 N. 
E. 176, 306 Ill. 421. 


[b] Day off here and there.—That 
an employee, who sought compensa- 
tion for a claimed traumatic tubercu- 
lar coxitis alleged to be due to an in- 
jury to the hips incurred in the course 
of employment, laid off a day on five 
or six different occasions because of 
disability, does not place him under 
that proviso of the statute extending 
the time for filing the claim to eight- 
een months, where the employee “re- 
turns” to the employment, he not 
having ceased employment at any 
time. Inland Rubber Co. vy. Indus- 
ee Commission, 140 N.E. 26, 309 Ill. 


82. Tazewell Coal Co. y. Industrial 
Commission, 143 N.E. 406, 312 Ill. 145. 


{a] Two days’ absence.—Applica- 
tion for compensation for partial dis- 
ability filed within eighteen months 
after the return of the employee to 
work after two days’ absence was 
within time, under Workmen’s Com- 
pensation Act § 24, and it was imma- 
terial that no demand was made with- 
in six months of the injury. Taze- 
well Coal Co. v. Industrial Commis- 
sion, 143 N.E. 406, 312 Ill. 145. 


83. Otis Elevator Co. v. Industrial 
Commission, 123 N.E. 600, 288 Ill. 396; 
Lang v. Jordan Stone Co., (S.D.). 249 
N.W. 314. 


{a] Claim barred.—In view of 
Workmen’s Compensation Act § 24, 
requiring a claim to be made within 
six months after the injury or cessa- 
tion of payments, and § 8 par (d), giv- 
ing an employee who has returned to 
the employment wherein he was in- 
jured eighteen months after his re- 
turn to make his claim, an employee, 
who does not return to his former 
service within six months after the 
injury or cessation of payment, and 
who does not within such time claim 
compensation, can claim no _ benefit 
under paragraph (d), as by failing to 
claim compensation he has waived his 
rights thereto. Otis Elevator Co. v. 
Industrial Commission, 123 N.E. 600, 
288 Ill. 396. 


84. Omaha Boarding & Supply Co. 
v. Industrial Commission, 138 N:E. 
106, 306 Ill. 384; Marshall Field & Co. 
v. Industrial Commission, 137 N.E. 
121, 305 Ill. 184; Ohio Oil Co. v. In- 
dustrial Commission, 127 N.E. 7438, 293 
Ill. 461; Lang v. Jordan Stone Co., 
(S.D.) 249 N.W. 314, 315. 


“This provision for notice of claim 
is an exception to the provisions con- 
tained in ‘section 9457, Rev. Code 
1919. Counsel for defendants urge 
that the period is unreasonable; that 
a claimant could file a claim many 


|the time of returning to work 


years after the injury and the indus- 
trial commissioner would acquire ju- 
risdiction, if the claim is filed with- 
in eighteen months after the employee 
returns to work for the same employ- 
er. The objection is untenable. The 
clear intent of the Legislature is to 
extend for eighteen months after his 
return to work the right of an em- 
ployee to maintain an existing claim 
and not to grant a right. If an em- 


ployee who has been injured has a 
right to compensation and returns to 
work for the same employer, the stat- 
ute gives him eighteen months in 
which to file his claim with the in- 
dustrial commissioner, but does not 
create in him a new right which he 
did not have at the time he returned 
to work.” 
supra. 


{a] For example, where the in- 
jured employee within. six months 
limited by Workmen’s Compensation 
Act § 24, made repeated requests for 
any money due or coming to her and 
received payments under a rule 
adopted by her employer with refer- 
ence to employees without regard to 
liability for compensation, but with 
no denial of such liability, the claim 
was not barred where filed within 
eighteen months after return to work, 
as required by § 8d (Hurd Rev. St. 
[1917] c 48 § 183), and § 24 (Hurd 
Rev. St. [1921] c 48 § 149). -Marshal] 
Field & Co. v. Industrial Commis- 
sion, 137 N.E. 121, 305 Ill. 134. 


[b] Where employment was bro- 
ken by an accidental injury, and the 
employee incapacitated from _ per- 
formance of work, and by reason 
thereof remained away from his em- 
ployment for six days, under Work- 
men’s Compensation Act § 24 the em- 
ployee or his widow had eighteen 
months in which to file claim for 
compensation, and the fact that the 
employee did not make claim for com- 
pensation within six months did not 
bar his right or his widow’s right, if 
not otherwise barred. Omaha Board- 
ing & Supply Co. v. Industrial Com- 
mission, 138 N.E. 106, 306 Ill. 384. 


85. Ohio Oil Co. v. Industrial Com- 
mission, 127 N.E. 748, 298 Ill. .461; 
Otis Elevator Co. v. Industrial Com- 
mission, 123 N.E. 600, 288 Ill. 396; 
Carterville & Big Muddy Coal Co. v. 


Lang v. Jordan Stone Co., 


Industrial Commission, 135 N.E. 24, 
303 DILe1b2, 
[a] Thus, where an employee was 


injured, and returned to work for a 
time, his widow was not entitled, un- 
der Workmen’s Compensation Act § 
8 par (d), to eighteen months from 
in 
which to file notice of claim with the 
industrial board, being required to do 
so within six months. Ohio Oil Co. 
v. Industrial Commission, 127 N.E. 
743, 293 Ill. 461. 


{b] Claim barred before enact- 
ment of statute.—Where an employee 
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pensation if they file their claim within the extend- 
ed period after his return to employment.*® 
plies to all employees coming within its terms.** 


[§ 806] (10)Payment of Compensation or Agree- 
ment Therefor.*® 
payment of compensation or an agreement therefor 
between the parties serves to except the claim from, 
or tolls the operation of, the limitations statute.*® 
The limitations provision is sometimes made or held 
to be inapplicable in. cases where compensation has 
been paid to the injured employee or his depend- 


It ap- 


In a number of jurisdictions the 


injured when a claim under the work- 
men’s compensation act had to be filed 
within six months filed a claim six- 
teen months after returning to work, 
he cannot recover, although the time 
for filing claim had been extended to 
eighteen months by the amended law 
of 1919, which went into force fifteen 
months after he returned to work, 
since the new act could not apply to 
revive a claim extinguished prior to 
its enactment. Carterville & Big 
Muddy Coal Co. v. Industrial Com- 
mission, 185 N.E. 24, 303 Ill. 152. 


_86. Bowman y. Industrial Commis- 
sion, 124 N.E. 373, 289 Ill. 126. 


87. Otis Elevator Co. v. Industrial 
Commission, 123 N.E. 600, 288 Ill. 396. 


[a] Statute construed.—W ork- 
men’s Compensation Act § 8 par (d), 
giving an employee, who has returned 
to his employment wherein he was in- 
jured eighteen months to make claim 
for injury cannot be construed as 
applying only to those employees who 
remained in their former employment 
for a period of eighteen months, or 
as meaning that, in case they cease 
to be so employed within that time, 
their claims must be filed within six 
months of .the date of which such 
employment ceased. Otis Elevator 
Co. v. Industrial Commission, 123 N. 
E. 600, 288 Ill. 396. 


88. Payment as waiver of require- 
ment see infra § 812. 


89. See statutory provisions. 


[a] Injury within agreement.— 
Where an agreement for an injured 
workman’s compensation relating to 
“blood poisoning’’ was approved by 
the commissioner of labor within a 
month after the accident, L. (1919) ¢ 
238 § 39, providing that a claim will 
be barred unless filed within two 
years, will not preclude a subsequent 
petition after two years for perma- 
nent impairment of thumb, hand, and 
arm as a result of such blood poison- 
ine Ripley’s Case, 137 A. 54, 126 Me. 


[b] Advance payment.—(1) Where 
an employee was injured Sept. 26, 
1918, and on Noy. 1, 1918, the employ- 
er made an advance payment of com- 
pensation, the claim is not barred by 
the failure to file a claim within one 
year of the accident, in view of L. 
(19.179). ¢ 629, adding to Workmen’s 
Compensation L. § 20-a the provision 
that no case in which an advance 
payment was made should be barred 
by failure to file a claim, which pro- 
vision was in 1922 (L. [1922] ¢ 615) 
added to § 28. Fish v. Rutland R.; 
Co., 204 N.Y.S. 444, 209 App.Div. 303. 
(2) A gift or loan by the employer to 
an injured employee is not an “ad- 
vance payment,” within Workmen’s 
Compensation L. § 28, formerly § 20-a, 
so as to prevent barring claim by 
eee pie ie within one year, 

lamelli v. Rahtz, 205 N.Y.S. : 
App.Div. 720.” pie Na bE 
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ents.°°: 


90. Industrial Commission of Colo- 
rado v. Lockhard, 3 P.(2d) 416, 89 
Colo. 428; Royal Indemnity Co. v. In- 
dustrial Commission, 293 P. 342, 88 
Colo. 113; Comerford v. Carr, 254 P. 
121, 86 Colo. 590; Ontario Mining Co. 
v. Industrial Commission, 280 P. 483, 
86 Colo. 206; Industrial Commission 
of Colorado v. Globe Indemnity Co., 
218 P. 910, 74 Colo. 52. 


{a] hus (1) failure to file a claim 
within six months does not deprive 
the industrial commission of juris- 
diction where the employer within 
thirty days paid some compensation. 
Industrial -Commission of Colorado 
v. Lockhard, 3 P.(2d) 416, 89 Colo. 
428 (Comp. L. § 4458, as amended by 
W) [1923]>'p''744 § 15). = (2) Where 
claimant and employer had entered 
‘into a contract for full satisfaction 
of all claims and damages arising out 
of an injury received by claimant, 
and pursuant to such agreement the 
employer caused to be paid to claim- 
ant the sum of two hundred dollars, 
failure of claimant to file notice with 
the industrial commission within six 
months after the accident did not bar 
recovery, under the Workmen’s Com- 
pensation Act § 84, as amended by L. 
(1223) p 745 § 15, as by express pro- 
vision of statute such limitation does 
not apply to any claimant to whom 
compensation has been paid. Onta- 
rio Mining Co. v. Industrial Commis- 
sion, 280 P. 483, 86 Colo. 206. 


91. U.S.—Great Lakes Dredge & 
Dock Co. v. Brown, 47 F.(2d) 265. 


Ala.—Moss v. Standridge, 110 So. 
U7, 215 -fAlar 6237. 


Cal.—Ocean Accident & Guarantee 
Corp., Ltd. v. Industrial Accident 
See OEP: 266 P. 556, 90 Cal.App. 


Kan.—Harrigan v. Western Coal & 
Mining Co., 300 P. 1115, 133 Kan. 573. 


Neb.—Ashton v. Blue River Power 
Co., 222 N.W. 42, 117 Neb. 661. 


N.J.—Alliord v. Henry Muhs Co., 163 
A. 97, 10 N.J.Mise. 1230 [aff 168 A. 
298, 111 N.J.Law 237]. 


Okl.—Oklahoma Furniture Mfg. Co. 
v. Nolan, 23 P.(2d) 381, 164 Okl. 213; 
Continental Oil Co. v. Wilkerson, 22 
P.(2d) 1004, 164 Okl. 62; Douthitt v. 
State Industrial Commission, 17 P. 
(2d) 434, 161 Okl. 79; Magnolia Petro- 
Jeum Co. v. Edgett, 1 P.(2d) 758, 151 
Okl. 79; Atlas Coal Co. v. Corrigan, 
296 P. 963, 148 Okl. 36; Steffens Ice 
Cream Co. v. Jarvis, 270 P. 1103, 132 
Okl. 300. 


Pa.—Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265; McGuirk v. Sun 
Shipbuilding Co., 80 Pa.Super. 457; 
Dime Trust & Safe Deposit Co. v. 
Philadelphia & Reading Coal & Iron 
Co., 78 Pa.Super. 124. 


“So long as the employer pays 
compensation sufficient to indicate an 
acknowledgment of his liability to his 
injured employee, the employee need 
not invoke the formal proceedings 
outlined in the statute. When this 
informal Pethigen of ‘compensation is 
suspended, and the injured workman 
considers that he has not been fully 
paid, he must invoke the statutory 
steps within 90 days.” Harrigan v. 
Western Coal & Mining Co., 300 P. 
1115, 1117, 1383 Kan. 5738. 


“It would be a foolish thing to re- 
quire the injured employee to file a 
claim with the State Industrial Com- 
mission asking for that which had 
been furnished him, asking for that 
which the employer and insurance 


In others the payment of compensation®! 
or an agreement for such payment®* serves to ex- 
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carrier admitted was due the em- 
ployee, and was being paid as provid- 
ed by law. Can it be said that the 
Legislature intended that an em- 
ployee, after an injury, who was re- 
ceiving all that the law allowed him 
in medical attention, hospitalization, 
and compensation, that he was then 
compelled to file a .claim with the 
State Industrial Commission, or that 
after 12 months he would be forever 
barred? We think not.” Steffens Ice 
Cream Co. v. Jarvis, 270 P. 11038, 1104, 
132 Okl. 300. 


“Evidently, the limitation period 
was fixed for the purpose of exclud- 
ing claims which were not bona fide 
and stimulate procedure at a time 
when the facts and circumstances 
were available. After the expiration 
of such fixed period, as argued by 
counsel in the ordinary case, it was 
meant to serve the purpose of a con- 
clusive presumption that the injury 
was not the proximate cause of the 
death. But this reasoning loses force 
in those instances where the employ- 
er acknowledges liability and con- 
tinues payment of compensation, in 
which cases he. isxpresumed to have 
at hand all knowledge of the facts 
and circumstances. Therefore the 
statute has provided that in such 
cases, where payments of compensa- 
tion have been made and_ liability 
thus acknowledged, the further peri- 
od of one year from the last payment 
is provided. Nor does this work any 
injustice to the employer, as, under 
subdivision (f) of section 7551, Code 
of 1923, all payments made to the 
employee, while disabled, are to be 
deducted from the compensation due 
on account of his death, which was 
done in the instant case.” Moss v. 
oe hae 110 So. 17, 18, 215 Ala. 


[a] For example, the provision of 
a statute limiting recovery for death 
to that caused by injury in the course 
of employment and occurring within 
three years of the accident does not 
bar a claim filed within a year after 
the last payment made to the. em- 
ployee during a period of over three 
years up to the time of his death. 
Moss v. Standridge, 110 So. 17, 215 
Ala. 237. 


[b] Length of extension.—Where 
the employer’s insurance carrier paid 
compensation for two hundred and 
forty-four weeks without any appli- 
cation by the employee to have the 
claim adjusted by the industrial ac- 
cident commission, the time within 
which an application for adjustment 
might be made was extended for six 
months from the last payment under 
the Workmen’s Compensation Act (St. 
[1917] p 831) § 11 (c), even though 
such period extended beyond two hun- 
dred and forty-five weeks from the 
date of the accident, since under § 
11 (h), limitation is an affirmative 
defense which may be waived, and 
payment after two hundred and forty 
weeks constituted voluntary payment 
of the compensation for permanent 
disability, for which award may be 
extended to the remainder of the em- 
ployee’s life under § 9 (b), (4), (5). 
Ocean Accident & Guarantee Corpora- 
tion, Ltd. v. Industrial Accident Com- 
mission, 266 P. 556, 90 Cal.App. 725. 


[c] Report of accident and pay- 
ments made.—‘‘Where an employee 
sustains an accidental injury in the 
course of employment, and the em- 
ployer reports the accident to the 
State Industrial Commission, and the 
insurance carrier reports to the State 
Industrial Commission that it has 
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tend the time within which the claim must be filed, 
and where compensation has been so paid the time 


complied with the law and is paying 
compensation to the injured em- 
ployee, and the attending physician 
reports to the State Industrial Com- 
mission that medical attendance and 
hospitalization is being given the in- 
jured employee, and the insurance 
carrier pays the compensation allow- 
ed by law for a period of 20 months, 
and then becomes bankrupt, and pay- 
ment is stopped, and the State Indus- 
trial Commission then cites employer 
to show cause why said payments 
should not be made, held, that the re- 
port of the employer and insurance 
earrier was sufficient to invoke the 
jurisdiction of the State Industrial 
Commission and that said cause is 
not barred by thé one-year statute 
of limitations.” §teffens Ice Cream 
ae v. Jarvis, 270 P. 1108, 132 Okl. 


[d] Payments sufficient to toll 
statute.—Where the compensation of- 
ficer of the employer company had 
made no payment by way of com- 
pensation to the claimant, but the 
president and treasurer of the com- 
pany, however, had made him certain 
payments, which did not come through 
the regular compensation channels 
of the company, but which were 
charged to liability insurance, the 
payments were sufficient to toll the 
statute. McGuirk v. Sun Shipbuild- 
ing Co., 80 Pa.Super. 457. 


92. Pathe Exchange v. Court of 
Common Pleas, Hudson County, 129 
A. 468, 3 N.J.Misc. 652 [aff 131 A. 923, 
102 N.J.Law 443]; Bailey v. Hess, 
227 N.W. 69, 55 S.D. 602. 


[a] Written agreement required.— 
Under Workmen’s Compensation Act 
(1911) § 4, as amended by P. L. (1918) 
p 430, and § 5, as amended by P. L. 
(1921) p 731, an employee’s petition, 
not brought within one year after 
date of accident, is barred by limita- 
tion, where no written agreement was 
made between employer and employee 
as to compensation. Pathe Exchange 
v. Court of Common Pleas, Hudson 
County, 129 A. 468, 3 N.J.Misc. 652 
[aff 131 A. 923, 102 N.J.Law 443]. 


[b] Agreement of another ineffec- 
tive.—In view of Workmen’s Compen- 
sation Act art 3.\§ 1, a petition for 
compensation of the father of a de- 
ceased servant filed. more than two 
years after death was barred by § 18, 
although the sister of decedent had 
made an agreement for compensation 
as partial dependent with the employ- 
ers. Giannotti v. Giusti Bros., 102 A. 
887, 41 RI. 122. 


[c] Agreement approved by, com- 
mission.—Where the industrial com- 
missioner approved a compensation 
agreement, the employer cannot there- 
after avoid liability merely because 
no claim was filed with the Industrial 
commissioner within a year. Bailey 
v. Hess, 227 N.W. 69, 55 S.D. 602. 


[d] Agreement not approved.— 
The statute stating that the failure 
to make a timely claim shall not bar 
proceedings if the insurer has exe- 
cuted an agreement gives such effect 
to an agreement which has not been 
approved. Kareske’s Case, 145 N.E. 
301, 250 Mass. 220... 


[e] Lump sum settlement.—A vol- 
untary lump sum settlement. agree- 
ment executed after the expiration of 
the time prescribed by Workmen’s 
Compensation Act 24, for filing 
claim, although stating jurisdiction 
had been lost, conferred jurisdiction 
on the industrial commission to con- 
firm the settlement as an award. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for filing of the claim is extended as regards all 
injuries sustained in the accident.°® 
such case must nevertheless be made or filed within 
the required time after the payment of compensa- 
Claims so filed within the re- 
quired time after the last payment of compensation 
Except in a few jurisdictions where 
a contrary rule is held®® where the payment of com- 
pensation has the effect of extending the time for 
filing a claim and where the rendition of medical, 
surgical, and hospital services to an injured employee 
is required,®? the rendering of such services by the 
employer has been considered to be such compensa- 


tion has ceased.°4 


are timely.®® 


Tribune Co. v. Industrial Commission, 
125 N.E. 351, 290 111. 402. 


93. Ashton v. Blue River Power 
Co., 222 N.W. 42, 117 Neb. 661. See 
Chase v. Emery Mfg. Co., 113 A. 840, 
271 Pa. 265 (disability must be at- 
tributable to an injury for which com- 
pensation has been paid). 


94. U.S.—Great Lakes Dredge & 
Dock Co. v. Brown, 47 F.(2d) 265. 


Ala.—Moss vy. Standridge, 110 So. 
17, 215 Ala. 237. 


' Kan.—Harrigan v. Western Coal 
& Mining Co., 300 P. 1115, 133 Kan. 
573; Skinner v. Dunn Mercantile Co., 
296 P. 341, 132 Kan. 559. 


Ky.—Elkhorn Collieries Co. v. Rob- 
inson, 27 S.W.(2d) 398, 234 Ky. 24. 


Okl1.—Continental Oil Co. v. Wilker- 
son, 22 P.(2d) 1004, 164 Okl. 62; Mag- 
nolia, Petroleum Co. v. Edgett, 1 P. 
(2d) 758, 151 Oki. 79; Atlas Coal Co. 
v. Corrigan, 296 P. 963, 148 Okl. 36. 


Pa.—Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265. 


[a] Extension limited.—Where a 
claim for compensation is not filed 
within a year from the date of in- 
jury, time cannot be extended beyond 
one year from the date of the last 
voluntary payment of compensation. 
Magnolia Petroleum Co. v. Edgett, 1 
P.(2d) 758, 151 Okl. 79. 


95. U.S.—Great Lakes Dredge & 
Dock Co. v. Brown, 47 F.(2d) 265. 


Ala.—Moss vy. Standridge, 110 So. 
17, 215 Ala. 237. 


Kan.+—Harrigan vy. Western Coal & 
Mining Co., 300 P. T115, 133 Kan. 573. 


Okl.—Continental Oil Co. v. Wilker- 
son, 22 P.(2d) 1004, 164 Okl. 62; 
Douthitt v. State Industrial Commis- 
sion, 17 P.(2d) 434, 161 Okl. 79; Atlas 
oe aa v. Corrigan, 296 P. 963, 148 


Pa.—Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265. 


{a] éme runs from date: of last 
payment.—(1) A claim for compensa- 
tion for the death of an employee, 
paid compensation for over three 
years after injury, was not barred un- 
til a year after the last payment. 
Moss v. Standridge, 110 So. 17, 215 
Ala. 237. (2) A claim for compensa- 
tion within one year after the last 
payment under the state compensa- 
tion act was timely, although more 
than a year after the injury. Great 
Lakes Dredge & Dock Co.. v. Brown, 
47 F.(2d) 265. (3) Where an employ- 
er voluntarily paid compensation dur- 
ing continuance of disability, the fil- 
ing of a claim with the industrial 
commission more than one year after 
injury, but within a year after dis- 
continuance of payments, was time- 
ly. Atlas Coal ‘Co. v. Corrigan, 296 P. 
963, 148 Okl. 36. (4) When time be- 
gins to run generally see supra §§ 


* 
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96. Brown v. Weston-Mott Co., 168 
N.W. 4387, 202 Mich. 592; Paolis v. 
Tower Hill Connellsville Coke Co., 108 
A. 638, 265 Pa. 291; Barber v. Estey 
Organ/Coy 13beA yl, eL00 Vite 725 Pe 
traska v.. National Acme Co., 113 A. 
536, 95 Vt. 76. 


[a] Particular statute construed. 
—An insurance carrier’s payments to 
a hospital for surgical, medical, and 
hospital services under Workmen’s 
Compensation Act § 806 (e) are not 
“payments of compensation” within 
§ 315, providing that the limitation 
for filing a claim shall not take effect 
until one year from the last payment. 
Paolis v. Tower Hill Connellsville 
Coke Co., 108 A. 638, 265 Pa. 291. 


{b] Payments not voluntary.— 
Under the workmen’s compensation 
act (Gen. L. 5796), providing that it 
is not necessary to make claim for 
compensation where payments of 
compensation have been made volun- 
tarily, and Gen. L. 5784, requiring 
the employer to furnish reasonable 
surgical, medical, and hospital serv- 
ices and supplies during the first 
fourteen days of disability, payments 
of claimant’s medical expenses during 
such period did not constitute “‘pay- 
ments of compensation made volun- 
tarily’’ within the meaning of the act. 
Petraska v. National Acme Co., 113 A. 
536, 95 Vt. 76. 


{c] Neither medical services nor 
burial expenses are ‘‘compensation” 
in the sense of workmen’s compensa- 
tion statutes to excuse making a 
claim. Barber v. Estey Organ Co., 135 
A. 1, 100 Vt. 72. 


97. See supra §§ 487-499. 


98. Colo.—Royal Indemnity Co. v. 
Industrial Commission, 293 P. 342, 88 
Colo. 113. 


Ill.—J. F. Imbs Milling Co. v. In- 
dustrial Commission, 155 N.E. 380, 
824 Ill. 416; Goodman Mfg. Co. v. 
Industrial Commission, 147 N.E. 394, 
316 Ill. 394; Yellow Cab Co. v. Indus- 
trial Commission, 146 N.E. 160, 315 
Ill. 235; Buda Co. vy. Industrial Com- 
mission, 137 N.E. 788, 306 Ill. 188; 
Jackson v. Industrial Commission, 
134 N.E. 749, 302 Ill. 281. See Ameri- 
can Glyco Metal Co. v. Industrial 
Commission, 138 N.E. 176, 306 Ill. 
421 (if treatment by the employer’s 
inspector is regarded as a payment 
of compensation, the demand or 
claim must be made within six 
months thereafter, under the require- 
ment of Workmen’s Compensation 
Act § 24 that written demand must 
be made within six months after last 
payment). 


Kan.—Ketchell v. Wilson & Co., 23 
P.(2d) 488, 138 Kan. 97; Richardson 
v. National Refining Co., 18 P.(2d) 
131, 136 Kan. 724 [mod on other 
grounds 21 P.(2d) 307, 137 Kan. 473]. 


Mo.—McEneny v. S. S. Kresge Co., 


Pavey 1081 


tion as will have the effect of suspending the run- 
ning of the statute,?® where there has been no denial 
of liability by the employer accompanying the ren- 
dition of such services,®® and this is so.even though 
the bills for such services are paid out of a fund 
to which employees contribute where the injured 
employee had no knowledge that this fund was be- 
ing used for such purpose? or even though the agent 
making the payments was of the belief that the lia- 
bility for the injury was at common law although 
such was never disclosed to claimant.” 
rendered by the employer constitute payment of 
compensation so as to extend the time for the filing 


Such services 


62 S.W.(2d) 1067 [aff (App.) 53 S.W. 
(2d) 1075]; Elsas v. Montgomery El- 
gyates Co., 50 S.W.(2d) 130, 330 Mo. 


Neb.—Baade v. Omaha Flour Mills 
Co., 225 N.W. 117, 118 Neb. 445. 


Okl.—Oklahoma Mfg. Co. yv. Nolan, 
23 P.(2d) 381, 164 Okl. 213. 


[a]. Medical services not fur- 
nished by employer.—Where an in- 
jured employee had failed to make 
claim for compensation within six 
months after payment of compensa- 
tion in money had ceased, as required 
by Workmen’s Compensation Act § 
24, or to file notice of claim with the 
industrial commission within eight- 
een months after his return to em- 
ployment, in accordance with § 8 
par (d), his claim that medical at- 
tention had been furnished him by his 
employer within six months before 
filing of his claim for compensation, 
and that the furnishing of such medi- 
cal attention must be considered as 
payment of compensation, was not 
supported by a showing that he re- 
ceived medical service from his em- 
ployer’s physician, without showing 
that such services were furnished by 
the physician at the direction or ex- 
pense of the employer rather than of 
the employee. Buda Co. y. Indus- 
lag aay 137 N.E. 788, 306 


[b] From time of last treatment. 
—(1) Since the furnishing of medical 
aid to an injured employee constitut- 
ed “payment of compensation” within 
the statute, a claim filed within nine- 
ty days after the last furnishing of 
medical aid was within the time. 
Richardson y. National Refining Co., 
18 P.(2d) 131, 1386 Kan. 724 [mod on 
other grounds 21 P.(2d) 307, 137 Kan. 
473] (Rev. St. £1931, Suppl.] § 44- 
520a). (2) Where an injured em- 
ployee filed a compensation claim six- 
teen months after his injury, but two 
months before his employer ceased 
furnishing medical services, the claim 
is not barred by Workmen’s Compen- 
sation Act § 24 (L. [1921] p 460) or 
by L. (1925) p 395, amending such 
section, since payments for medical 
Services are compensation payments 
under the act. J. F. Imbs Milling Co. 
v. Industrial Commission, 155 N.E. 
380, 324 Ill. 416. 


[ec] Voluntary services.—An em- 
ployee’s right to claim compensation 
within the one-year limitation is 
tolled during the time when the em- 
ployer voluntarily furnishes the em- 
ployee medical attention. Oklahoma 
Furniture Mfg. Co. v. Nolan, 23 P. 
(2d) 381, 164 Okl. 213. 


99. McFall v. Barton-Mansfield 
Co., (Mo.) 61 S.W.(2d) 911. 


1. Yellow Cab Co. v. Industrial 
Commission, 146 N.E. 160, 315 Ill. 235. 


2. Elsas v. Montgomery Elevator 
Co., 50 S.W.(2d) 130, 330 Mo. 596. 
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of the claim whether continued for the period re- 
quired by the act® or gratuitously thereafter,* and 
even though there has as yet been no actual pay- 
ment made for the services rendered.® 
in such jurisdictions the payment for such services 
by the employer constitutes payment of compensa- 
However, payments voluntarily made to the 
employee without reference to the act or liability 
thereunder are not such payments of compensation — 
as will toll the running of limitations,’ nor do such — 
payments constitute a waiver on the part of the em- 
ployer of the requirement that the claim be filed 
So the employer’s payment 
of medical bills do not stay the running of the stat- 
ute regarding the time of filing the claim where the 
employer denies liability and denies that he is sub- 
The requirement of 


tion.°® 


within a specified time.® 


ject to the compensation act.° 
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Certainly 
filed within the 


the act that a written claim for compensation be 


3. Ketchell v. Wilson & Co., 23 
P.(2d) 488, 188 Kan. 97. 
Period of medical, surgical, and 


hospital treatment to which employee 
entitled see supra § 501. 


4. Ketchell v. Wilson & Co., 23 P. 
(2d) 488, 188 Kan. 97. . 


[a] That employer continues, aft- 
er expiration of the statutory period, 
to furnish medical and hospital treat- 
ment to an injured employee, con- 
stitutes payment of compensation ex- 
tending time for making written com- 
pensation claim. Ketchell v. Wilson 
& Co., 23 P.(2d) 488, 188 Kan. 97 (Rev. 
St. [1931, Suppl.J § 55-510). 


5. McEneny vy. S. S. Kresge Co., 
(Mo.) 62 S.W.(2d) 1067 [aff (App.) 
538 S.W.(2d) 1075). 


6. Royal Indemnity Co. v. Indus- 
trial Commission, 293 P. 342, 88 Colo. 
118; Industrial Commission of Col- 
orado v. Globe Indemnity Co., 218 P. 
910, 74 Colo. 52; McFall v. Barton- 
Mansfield Co., (Mo.) 61 S.W.(2d) 911. 
But see Paolis v. Tower Hill Con- 
nellsville Coke Co., 108 A. 6388, 265 
Pa. 291 (claimant cannot recover on 
a petition for compensation not filed 
until more than one year after an ac- 
cident, although within a year pay- 
ment has been made to.a hospital for 
surgical, medical, and hospital sery- 
ices, medicines and supplies within 
Workmen’s Compensation Act § 306 
(e)). 

[a] Employer’s payment of physi- 
cian for treating an injured employee 
is “payment on account of injury” 
within the statute limiting the time 
for the filing of compensation claims. 
McFall v. Barton-Mansfield Co., (Mo.) 
61 S.W.(2d) 911. 


7, Bethlehem Shipbuilding Corpo- 
ration v. Mullen, 119 A. 314, 32 Del. 
55; Ohio Oil Co. v. Industrial Com- 
mission, 127 N.E. 743, 293 Ill. 461; 
Ashland Iron & Mining Co. v. Fowler, 
271 S.W. 589, 208 Ky. 422. 


[a] Payments of compensation 
alone afiected.—Under Rev. Code 
(1915) § 3193v, as amended by 29 Del. 
L. c 233, providing that claims for 
compensation shall be barred unless 
within one year the parties shall have 
agreed upon compensation or ap- 
pealed to the industrial accident 
board, but that, where payments of 
compensation have been made, such 
limitation shall not take effect until 
one year from the last payment, it 
is only payments of compensation, 
and not all payments by the employ- 
er, that extend the time. Bethlehem 


Shipbuilding ‘Corporation v. 
119 A. 314, 32 Del. 55. 


[b] Payment from charity fund.—- 
Where the obligation of the employe? 
to pay weekly installments of com- 
pensation was terminated by the 
death of the‘émployee, and the em- 
ployer paid subsequent moneys to the 
employee’s widow from a fund de- 
nominated “Subscriptions and Chari- 
ties Fund,’ such payments were 
not voluntary payments of compensa- 
tion within Workmen’s Compensation |! 
Act § 33, which would toll the stat-) 
ute of limitations applicable to a 
claim for the death of an employee. 
Ashland Iron & Mining Co. v. Fowler, 
271 S.W. 589, 208 Ky. 422. 


[ec] Gratuities—Where an injured 
employee was informed that the em- 
ployer considered that he was not en- 
titled to compensation, he should 
have notified the employer at the time 
that he looked upon payments made 
by the employer to enable him to go 
away for his health as compensa- 
tion, and, when he did not do so, such 
payments must be considered as 
gratuities, and not aS compensation, 
within Rev. Code (1915) § 3193v, as 
added by 29 Del. L. c 288, providing 
that the period in which claims shall 
be barred shall be computed from the 
last payment of compensation, espe- 
cially where it did not clearly appear 
from the evidence that the employee 
looked upon the payments as com- 
pensation. Bethlehem Shipbuilding 
Roeeraeen v. Mullen, 119 A. 314, 32 

el. 55. 


{[d] Effect of change in statute. 
If Rev...Code. (1915), § .3193tt, as 
amended by 29 Del. L. c 233, and 
amended by 82 Del. L. c 186, defining 
“compensation” as including surgical, 
medical, and hospital services, medi- 
cines, and supplies, stamps upon all: 
medical services the character of 
compensation, within § 3193v, as add-. 
ed by 29 Del. L. c 233, as to the time 
within which claims are barred, it 
was not binding where it became a 
law subsequent to an injury and aft- 
er the employer’s physician had 
ceased to treat the employee, as it 
materially changed the law, and was 
not merely declaratory of the exist- 
ing law. Bethlehem Shipbuilding 
Corporation v. Mullen, 119 A. 314, 32 

el, é 


8. See infra § 812. 


9. Chicago Board of Underwriters 
vy. Industrial Commission, 164 N.E. 
216) 332° T11., 611. 


10. 


Mullen, | 


Bowman v. Industrial Com- 
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made within a specified time after payments of com- 
pensation have ceased applies only where there is a 
continuation of the disability for which compensa- 
tion has been agreed upon or awarded.’? 


A claim 
required time after the employee 


had cashed a check given him in payment of com- 
pensation is timely even though the accompanying 
receipt signed by the employee was dated more than 
the required time prior to such filing of the claim.** 
Payments for traveling expenses and time lost in 
going to a doctor are not payments of compensa- 
tion as will extend the time for filing the claim.*? 
Payments made to the employee pursuant to a rule 
of the employer therefor without regard to liability 
but with no denial thereof are payments within the 
meaning of the act as to an employee actually enti- 
tled to compensation. 


It has been both asserted** 


- 


mission, 124 N.E. 373, 289 Ill. 126. 


11. Stephens Engineering Co. v. 
Industrial Commission, 124 N.E. 869, 
290 Ill. 88. 


[a] Reason for rule.—The receipt 
of a check is not payment of a debt 
until Such check is honored, unless 
accepted as such, and the accompany- 
ing receipt having been dated in the 
company’s office before being sent to 
the employee does not show the actu- 
al date of the receipt of payment. 
Stephens Engineering Co. v. Indus- 
Lah fomnigstop, 124 N.E. 869, 290 


12. Pathé Exchange v. Court of 
Common Pleas, Hudson County, 129 
A. 468, :3 N.J.Misc. 652 [aff 131 A. 923. 
102 N.J.Law 443]. 


13. Marshall Fiel@ & Co. v. Indus- 


trial Commission, 137 N.E. 121, 305 
Tl. 134. 
[a] Repeated requests for money 


due or coming due, made within the 
required time, are a _ sufficient de- 
mand within the act, even though the 
payments made were pursuant to a 
rule of the employer without regard 
to liability, but with no denial there- 
of. Marshall Field & Co. v. Indus- 
ee nao 187 N.E... 121, 305 


14. Comerford*v. Carr, 284 P. 121, 
86 Colo. 590; McEneny v. S. S. Kresge 
Co., (Mo.) 62 S.W.(2d) 1067 [aff 53 S. 
W.(2d) 1075]; Lawson v. Capital City 
Contracting Co., (Mo. App.) 52 S.W. 


(2d) 421; Hunter vy, Mailey, 91 Pa. 
Super. 350. 
[a] Thus (1) an injured employee 


receiving full pay during the time he 
was off work could obtain compensa- 
tion, although claim was not filed 
with the commission within six 
months. Comerford y. Carr, 284 P. 
121, 86 Colo. 590 (Ll. [1923] p 744 § 
15). (2), Payment of full wages to 
an injured employee during part of 
period when he was unable to work 
because of the injury is “payment on 
account of injury” within the limi- 
tation statute for filing a compensa- 
tion claim. McEneny v. S. S. Kresge 
Co., (Mo.) \62>-S.W.(€2d) 1067 [aft 
(App.) 53 S.W.(2d) 1075] (Rev. St. 
[1929] .§ 3337). 


[b] Payment of wages in lieu of 
compensation is ‘payment on account 
of the injury” within a compensation 


|Jact permitting the filing of a claim 


within six months from the date of 
the last payment. Lawson vy. Capital 
City Contracting Co., (Mo.App.) 52 8S. 
W.(2d) 421 (an admission that the 
employee was accidentally injured in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and denied'® that the continued payment of regular 
wages to the injured employee during the disabil- 
ity constitutes such payments on account of com- 
pensation as will toll the time for the filing of a 
claim although even where payment of wages may 
constitute compensation such payment while the em- 
ployee is engaged at his work does not constitute 
the payment of compensation as to toll the stat- 
ute,?® the latter even though full wages are paid 
for only partial services rendered by the employee.!? 
Where, in addition to the payment of compensation 
under the act, the employer has added a gratuity, 
the statute is nevertheless tolled during the pay- 
ment of compensation.t® It has been held that a 
statute providing for the filing of a claim within a 
specified time after the last payment where com- 
pensation has been paid to the employee!® has refer- 
ence to voluntary payments?® or payments made 
under a temporary agreement.?!. Where the time 
for filing a claim in the case of the payment of com- 
pensation is extended to a time from the last pay- 
ment, it is the time when the last payment is due 
rather than when it is actually made that starts the 
statute running.” Under a statute requiring the 
employer to file a receipt for the compensation paid 
to an employee before limitations ¢an begin to oper- 


course of employment and that he; compensation, or 
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ate against the claim,?® the failure of the employer 
to file such receipt prevents the interposition of the 
defense that the claim was filed too late.2* A stat- 
ute providing an alternative procedure to the one of 
filing a claim in the event that the employee and 
the insurer fail to agree as to compensation, or dis- 
agree as to the continuance of payments under an 
agreement between them filed and approved by the 
board, has no application to a case where the agree- 
ment entered into by the parties after the elapse 
of the time within which a claim must be filed was 
not filed with, or approved by, the board;?° nor does 
such statute apply to confer jurisdiction on the 
board as to a claim filed after the elapse of the re- 
quired time where the agreement entered into by the 
parties was fully performed and no dispute with 
regard thereto arose.?® 


[§ 807] (11) Ignorance of Employee. Ignorance 
on the part of the employee of the requirements of 
the statute does not excuse his failure to make a 
timely claim.?7 So failure of the employee to dis- 
cover the injury sustained until after the elapse of 
the statutory period for filing a claim does not ex- 
cuse a delay in the filing of a claim.2® Where, how- 
ever, delay may be excused by the commission for 


that plaintiff was,claims. Chase v. Emery Mfg. Co., 


had been paid wages in lieu of com- 
pensation entitled the employee to 
compensation, where claim was filed 
within six months after the last pay- 
ment). 


15. New York Indemnity Co. vy. Al- 
lena, (Ga-App:)) 271 S.bs 1910, 13925 
Chase v. Emery Mfg. Co., 113 A. 840, 


271 Pa. 265; Elkins v. Cambria Libra- 
ry Ass’n, 82 Pa.Super. 144. 


Wem cannothitagree a.) fo wethat 
‘the only liberal interpretation that 
ean be placed upon such a plan for 
payment of money to an injured em- 
ployee during his disability from ac- 
cident is that the money thus paid 
under the circumstances was paid by 
the employer to compensate such in- 
jured employee.’ The claimant is pre- 
sumed to know the law which re- 
quired him to file his claim with the 
Industrial Commission within one 
year after the accident. It does not 
appear to be a suspicious circum- 
stance for an employer to pay a trust- 
ed employee his regular wages as was 
done in this case.” New York Indem- 
nity Co. v. Allen, supra. 


{a] Thus (1) where an employee 
has been injured, but receives her 
wages in full during the period of her 
disability, not as compensation, but 
as wages, she cannot, after the ex- 
piration of one year, file a petition for 
compensation. Elkins v. Cambria 
Library Ass’n, 82 Pa.Super. 144, (2) 
The payment of regular wages to an 
injured employee doing none or only 
part of his work is not the payment 
of compensation which will toll limi- 
tations. New York Indemnity Co. v. 
Allen, (Ga.App.) 171 S.E. 191. 


[bj] To avoid bar of limitations it 
must clearly appear that the amounts 
were paid and reeeived as compensa- 
tion under the act, and not as wages 
for employment, and the disability 
or further disability must be attribu- 
table to an injury for which such 
compensation had been paid. Chase 
v. Emery *Mfz2!"Co.,'113 A. 840,-271 
Pa. 264; Elkins v. Cambria Library 
Ass’n, 82 Pa.Super. 144. 


[c] Where there is no evidence 
that any payments were made as 


® 


misled into believing that such pay- 
ments had been made to her within 
the year prior to the filing of her pe- 
tition, she is not entitled to relief. 
Elkins v. Cambria Library Ass’n, 82 
Pa.Super. 144. 


16. Helle v. Eyermann Contract- 
ing Co., (Mo. App.) 44 S.W.(2d) 234; 
McConnell v. Hennessy, (Mo. App.) 44 
S.W.(2d) 195; Murphy v. Burlington 
Overall Co., 34 S.W.(2d) 1085, 225 Mo. 
App. 866. 


[a] Thus (1) salary paid to com- 
pensation claimant resuming work 
after injury is not “payment on ac- 
count of injury” so as to toll the 
compensation act limitations for fil- 
ing claim. McConnell vy. Hennessy, 
(Mo.App.) 44 S.W.(2d) 195. (2) Full 
salary paid to compensation claim- 
ant, who resumed regular employ- 
ment shortly after accident, is not 
“payments on account of injury” 
within the statute requiring filing of 
claim within six months after the 
last payment. Murphy v. Burlington 
Overall Co., 34 S.W.(2d) 1035, 225 Mo. 
App. 866. 


17. Helle v. Eyermann Contract- 
ing Co., (Mo.App.) 44 S.W.(2d) 234. 


[a] For example, where an in- 
jured foreman, although unable to 
perform manual labor for six weeks, 
went each morning to his employ- 
er’s premises to check up employees, 
payment of regular wages is not pay- 
ment of compensation respecting time 
for filing claim. Helle v. Eyermann 
Contracting Co., (Mo.App.) 44 S.W. 
(2d) 234. 


18. Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265. 


[a] Claim timely filed.—Where 
employer, in addition to sum allowed 
under Workmen’s Compensation Act 
(St. [1920] § 21916 et seq.), paid 
claimant a gratuity with each in- 
stallment, a petition for compensa- 
tion within one year from the time 
of the last payment was within the 
time prescribed by § 315, and the em- 
ployer, with the insurance carrier, 
was liable for future payments to 
claimant, although the insurance car- 
rier had not paid any of the prior 


113 A. 840, 271 Pa. 265. 
19. See statutory provisions. 


20. State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation Com-. 
mission, (Mo.) 68 S.W.(2d) 67. 


21. State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation Com- 
mission, supra. 


22. Harris v. International Motor 
Co., 153 A. 97, 9 N.J.Misc. 208. 


23. See statutory provisions. 


[a] Provision not retroactive.— 
Workmen’s Compensation Act § 24, 
requiring claim for compensation 
within six months after accident or 
ceasing of payments of compensa- 
tion, was amended in 1919 (L. [1919] 
p 551 § 1) to require, in case of com- 
pensation payment, receipt therefor 
or statement of the amount to be filed 
with the commission. It was held 
that the amendment was not retroac- 
tive, and had no application to cases 
which had arisen and been barred be- 
fore it came into existence. Buda Co. 
v. Industrial Commission, 137 N.E, 
788, 306 Ill. 188. 


24 Goodman Mfg. Co. v. Indus- 
trial Commission, 147 N.E. 394, 316 
Ill. 394; Yellow Cab Co. v. Indus- 
trial Commission, 146 N.E. 160, 315 

B 5. 


25. Courtney’s Case, 121 N.E. 426, 
231 Mass. 469. 


26. In re Levangie, 117 N.E. 200, 
228 Mass. 2138. 


27. In re Garski, 116 N.E. 811, 227 
Mass. 456; In re McLean, 111 'N.E. 
783, 223 Mass. 342; In re Martini, 
265 PB. 707, 38 Wyo. 172, 


28. Connolly v. Penn. Seaboard 
Steel Corporation, 123 A. 906, 100 
Conn. 423; Larimore v. Perfect, 186 
N.E. 739, 45 Ohio App. 136. 


[a] For example (1) an applica~ 
tion to the industrial commission for 
compensation for amputation of two 
toes and the metatarsal bones econ- 
nected therewith, about five and one- 
half years after the accident,.’‘is 
barred by the two-year limitations, 
although the employee failed to dis- 


1034 [71 C.J.] 


good cause shown,?® an employee’s belief that his 
injuries were trivial may constitute a good cause for 
excusing such delay.*® In such a jurisdiction ig- 
norance of the employee of the fact that the employer 
carried compensation insurance may be considered 
on the question of whether good cause for a delay 
in filing a claim existed. Where, however, the em- 
ployer has filed notice with the board of his com- 
pliance with the act,*? the effect of which under the 
act is to create a conclusive presumption that the 
employee had notice thereof,?* an employee’s ignor- 
ance that his employer had provided compensation 
insurance is no excuse for his failure to make a time- 
ly claim.** Since the presumption of knowledge cre- 
ated by the act as to employees does not apply to 
claimants not employees,*® ignorance on the part of 
an employee’s dependents seeking compensation may 
constitute good cause excusing a delay,®® the mat- 
ter being for determination in the discretion of the 
board.** 


[§ 808] (12) Residence of Claimant in Foreign 
Country. That the dependents of a deceased em- 
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[§§ 807-809 


the failure to file a claim within the required time.** 
This is so, even though claimants live in a country 
with which no communication had existed for a 
period of years,?® such situation not constituting 
an ineapacity which would toll the running of the 
statute during its continuance.*® Residence of a 
elaimant in a foreign country will excuse a delay 
in the filing of a claim where the local authorities 
failed to comply with a treaty existing between the 
United States and such country requiring notice of 
the death of an alien to be given to the consul of 
such country.4! 


[§ 809] (18) War. Except where the timely fil- 
ing of the claim is considered a condition on the 
right to compensation rather than on the remedy,*? 
war with a country of which an tnjured employee 
is a citizen tolls the period within which a claim must 
be filed until war is formally declared to be at an 
end,*® and the mere recognition by the United States 
of a new country in territory formerly enemy alien 
territory of which such employee was a citizen with- 
out a formal declaration of peace does not start 


ployee reside in a foreign country 


cover the injury to his foot until 
Some time after its occurrence. Lari- 
more v. Perfect, 186 N.E. 739, 45 Ohio 
App. 136 (Gen. Code § 1465-72a). (2) 
Where, after the injury of an em- 
ployee, about five years elapsed be- 
fore he had. a physical examination, 
and determined from a_ surgical 
standpoint the extent of his injury, 
and applied for compensation, it was 
held that the notice of claim for 
compensation required by Gen. St. 
(1918), § 5360 had not been given, 
nor could compensation, be awarded 
on the equitable theory that notice 
was ‘not ‘required until after. de- 
termination by the employee of the 
extent.of his injuries. Connolly v. 
Penn Seaboard Steel Corporation, 123 
A. 906, 100 Conn. 423. 


» Ignorance of injury as not. con- 
stituting incapacity excusing delay 
see supra § 798. 


‘When time begins to run see supra 
§ 792. 


29. Discretion of board or com- 
mission to excuse delay see infra § 
810. f i 

30. Texas Employers’ Ins. Ass’n v. 
Clark, (Tex.Civ.App.) 23 S.W,.(2d) 
405,, 0 

31. Texas Employers’ Ins. Ass’n 
v. Clark, supra. ; 


» Employer’s failure to give notice as 
excusing delay see’ supra § 803. 


“ 32. WNecessity for filing notice see 
supra § 259. 

833. See supra § 260. 

84 Zurich General Accident & Fi- 
delity Ins. Co. v. Walker, (Tex. 


Commn.App.) 35 S.W.(2d) 115 [rev 
(Civ.App.) 21 S.W.(2d) 334]. 


35. See supra § 260. : 
36. Texas Employers’ Ins. ‘Ass’n 


v. McGrady, (Tex.Civ.App.) 296 S.W. 
920. 

37. See infra § 810. 

38. Chmielewska y. Butte & Su- 
perior Mining Co., 261 P. 616, 81 Mont. 
36; In re Martini, 265 P. 707, 38 Wyo. 
172, 

39. Industrial Commission of Col-: 
orado v. Peppas, 203 P. 664, 71 Colo. 


Bor later cases, developments and changes in the law see Annotations, same title and'sectionnumber, «) |") 


does not excuse 


mE ANN 


25; Garbouska’s Case, 130 A. 180, 


124 Me. 404. 


[a] Thus, in a proceeding for com- 
pensation for a husband’s death, the 
widow having always’ been in Rus- 
sia, such proceeding not: being 
brought until five years. after the 
death because of the lack of com- 
munication. between the countries, 
it was held that, under the Work- 
men’s Compensation Act, as amend- 
ed by L. (1919) ¢ 288 §§ 1, 30, 39, the 
provision that petition must be filed 
within two years is mandatory, and 
failure to do so is fatal to recovery. 
Hite tee Case, 130 A. 180, 124 Me. 
404. 


[b] Statutory extension exceeded. 
—Under L. (1915) p 551 § 62, provid- 


ing that the failure to give notice 


of claim for compensation ‘within 
thirty days shall not .bar recovery 
if claimants. were nonresidents, but 
that if no such notice is given and 
no payment of compensation has been 
made within one year from the acci- 
dent the right to compensation shall 
be wholly barred, the wife of a de- 
ceased employee cannot recover com- 
pensation, although she resided in 
Greece, and, that country was block- 
aded at'the time of the accident, 
iwhere no claim was made by her 
‘within one year after the time she 
received actual notice of the acci- 
dent, even if the blockade would have 
excused delay before receiving such 


notice. Industrial Commission of 
Colorado v. Peppas, 203 P. 664, 71 
Colo. 25. 


40. See supra § 798. 


41. Urbus v. State Compensation 
Com’r, (W.Va.) 169 S.E. 164; Papa- 
daki’ v. State Compensation Com’r, 
160 S.E. 224, 111 W.Va. 15. ‘ 


[a] Period of delay in notice to 
consul not included in computing 
time for claim.—The period of the 
compensation . commissioner’s. inac- 
tivity after being notified by the em- 
ployer of the fatal injury to an em- 
ployee, a citizen of a foreign nation, 
could not be included in’ the statu- 
tory period in determining whether 
the compensation claim of the widow 
living in such nation was timely filed, 
where a treaty between the United 
States and»such foreign nation re- 


limitations running again.** A delay caused‘by a 


quired the local authorities to inform 
the consul of such nation of the death 
of its citizen. Urbus v. State Com- 
Beneacion Com’r, (W.Va.) 169 S.E. 


[b] Rule applied.—‘A male Greek 
subject receives fatal injuries in the 
course of and resulting from his em- 
ployment with a subscriber to the 
workmen’s compensation fund, leav- 
ing a dependent widow in Greece. 
Due to the failure of the employer to 
forward application forms for com- 
pensation to the widow to be execut- 
ed and returned by her to the State 
Compensation Commissioner, and the 
failure of the commissioner to com- 
municate directly with her or advise 
the consular officer concerning the 
death, in accordance with a: treaty 
existing between the United States 
and \;Greece, the application was not 


‘filed with the commissioner within 


six months from the death of the em- 
ployee, as prescribed by the Work-: 
men’s Compensation law; the widow: 
should. not, under» the circumstances, 
be denied compensation.” ~Papadaki 
v. State Compensation Com’r, 160 S.E. 
224,111 W:Va. 15. 


42. Rogulj v. Alaska Gastineau 
nea Co., 288 F. 549 (under Alaska 
act). , 


[a] Death claim.—Existence of 
war with Austria did not suspend 
the running of the period within 
which a claimant residing in: Austria’ 
was required by the Alaska Act to 
serve notice of claim. for the death. 
of an employee. Rogulj v, Alaska 
Gastineau Mining Co., 288 F. 549. 


43. Inland Steel Co. v. Jelenovic, 
150 N.E. 391, 84 Ind.App. 373. : 


As to time for giving notice see su- 
pra § 768. 


44. Inland Steel Co. Vv. Jelenovie, 
150 N.E. 391, 84 Ind.App. 373. 


[a] For example, recognition by 
the United States éf the kingdom of 
Serbs, Croats, and Slovenes did not 
change the alien enemy status of de- 
pendents living. therein, created by 
declaration of war against Austria-, 
Hungary by joint resolution of con- 
gress of Dec. 7, 1917,.and proclama-: 
tion of the president of Dec. 11, 1917,, 
and they continued to be alien ene- 


§§ 809-810] 


war existing between countries other than the United 
States, however, will not be excused.*® 

~ [§ 810] (14) Discretion of Board To Excuse De- 
The acts sometimes 
give power to the board or commission to extend 
the time within which claims must be made or 
filed,*® or to waive or excuse noncompliance with 
the requirements in such respect** for good cause 


lay or Waive Strict Compliance. 


mies until congress, by joint resolu- 
tion of July 2, 1921, declared war to 
be at. an end, and hence claim filed by 
plaintiffs for compensation within 
two. years after the end of the war 
is not barred by the limitations pre- 
scribed by Workmen’s Compensation 
Act § 24. Inland Steel Co. v.’ Jele- 
novic, 150 N.BH. 391,84, Ind.App. 373. 


. 45. Poccardi v. Ott,.98 S.E. 69, 83 
W.Va. 166. E ; 


[aj] Delay in delivery by mail. 
Neither the date of mailing of the 
application nor the date when in due 
course it should have reached the 
commissioner is the date of its filing 
to bring it’ within Workmen's -Com- 
pensation Act 39 (Code Suppl. 
{1918] § 695), although the delay was 
due to a state of war not between 
the United States and the country in 
which application was posted, that 
statute not in terms suspending the 
statute of limitations. Poccardi v. 
Ott, 98 S.E. 69, 83 W.Va. 166. 


46. Pallanck v. Donovan, 147 A. 
14, 109 Conn. 469; Davis v. Rust, 247 
N.Y:S. 309, 231 App.Div. 336; Yeager 
vy. State Compensation Com’r, (W. 
Va.) 167 S.E. 617. 


[a] Application of statute to death 
claims.—(1) The statute empowering 
the industrial board to permit filing 
of a “compensation claim” after the 
expiration of one year applied to 
death claims. Davis vy. Rust, 247 N. 
Y.S. 309, 231 App.Div. 336. (2) The 
statute empowering the industrial 
board to permit the filing of a com- 
pensation claim after expiration of 
one year, if intended to cover death 
claims, applied to an accrued claim. 
Davis vy. Rust, supra. 


[b] Disposition on merits nec- 
essary.—Compensation commissioner 
electing to investigate claim in which 
neither the employer’s report nor the 
employee’s application was timely 
filed must dispose thereof on the 
merits. Yeager v. State Compensa- 
tion Com’r, (W.Va.) 167 S.E. 617. 


47. Broniszewski y. Baltimore & 
O. R. Co., 144 A. 345, 156 Md. 447; 
Grace v. Vaught, 235 P. 590, 108 Okl. 
187; Georgia Casualty Co. v. Little, 
(Tex.Civ.App.) 281 S.W. 1092; Mil- 
lers’ Indemnity Underwriters v. Pat- 
ten, (Tex.Civ.App.) 238 S.W. 240 [aff 
(Commn.App.) 250 S.W. 154]. 


[a] Thus the fact that an injured 
employee did not file claim until aft- 
er thirty days does not prevent an 
award of compensation under the 
Workmen’s Compensation Act, in 
view of the fact that the state indus- 
trial commission, under Comp.. St. 
(1921) § 7292, excused claimant for 
failure to file claim within such time. 
eee v. Vaught, 235 P. 590, 108 Okl. 
187. 


48. Maryland Casualty Co. v. 
Hodge, 49 F.(2d) 127 (Texas act); 
American Mutual Liability Ins. Co. vy. 
Thomas (Tex.Civ.App.) 35 S.W.(2d) 
232; Norwich Union Indemnity Co, v. 
Wilson (Tex.Civ.App.) 17 S.W.(2d) 
68; Texas Employers’ Ins. Ass’n v. 
Price, (Civ.App.) 300 S.W. 667 [ap- 
plication for writ of error dism 300 S. 
W. 672, 117 Tex. 173]; Employers’ 
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ing in death.°° 


Liability Assur. Corporation v. Fran- 
cis, (Tex.Civ.App.) 300 S.W. 137; 
Texas Employers’ Ins. Ass’n v. Mc- 
Grady, (Tex.Civ.App.) 296 S.W. 920; 
Georgia Casualty Co, v. Little, (Tex. 
Civ.App.) 281 S.W. 1092; Home Life 
& Accident Co. v. Orchard, (Tex.Civ. 
App.) 227 S.W 705. 


[a] Applicability of provision.— 
In Rev. St. (1925) art 8307 § 4a, provi- 
sion that, for good cause, the board 
may, in meritorious cases waive 
strict compliance with the limitations 
as to the claim for compensation, be- 
comes material only where the work- 
man without incapacity fails to make 
his claim within the statutory period, 
or where he failed to make the same 
within the six months after the re- 
moval of incapacity.. Norwich Union 
Indemnity Co. vy. Wilson, (Tex.Civ. 
App.) 17 S.W.(2d) 68. 


{b] Courts may inquire whether 
good cause existed for failure to 
file claim within the required time. 
Employers’ Liability Assur. Corpora- 
Hon $s Francis, (Tex.Civ.App.) 300 S. 

of LB 


[ce] Limitations or ordinary per- 
sonal injury cases inapplicable.—The 
statute authorizing the industrial 
board to waive strict compliance with 
limitations as to the filing of the 
claim removes all cases under the 
compensation law from limitations 
applicable to ordinary personal in- 
jury cases. Holloway v. Texas In- 
demnity Ins. Co., (Tex.Commn.App.) 
40 S.W.(2d) 75 [aff (Civ.App.) 30 S. 
W.(2d) 921). 


[d] Good cause shown.—(1) Alle- 
gations excusing the failure to file a 
claim sooner for the death of a son 
because of the false representation 
of another that she was the son’s 
wife are properly allowed. Ameri- 
can Mut. Liability Ins. Co. v. Thomas, 
(Tex.Civ.App.) 35 S.W.(2d) 232. (2) 
Where an injured employee, on ac- 
count of ‘assurances given him by per- 
sons claiming to be agents of one or 
the other of the employer’s insurers 
that no proceedings would be neces- 
sary, delayed presentation of his claim 
to the proper insurer, but the same 
was presented and filed with the in- 
dustrial accident board within a year, 
while the board made its award in fa- 
vor of the employee, thereby holding 
that the delay in the case came with- 
in Workmen’s Compensation Law pt 
2 § 4a (Vernon Civ. St. Annot. Sfippl. 
[1918] art. 5246—43), the circum- 
stances were sufficient to excuse the 
employee's delay in filing claim until 
after six months. Home Life & Ac- 
cident Co. v. Orchard, (Tex.Civ.App.) 
227 S.W. 705. 


[e] Delay after removal of inca- 
pacity.—An injured employee may 
claim under the provisions of Rev. 
St. (1925) art 8307 § 4a, that after the 
removal of physical or mental: in- 
capacity he was delayed by good 
cause from complying with the lim- 
itations as to the making of a claim 
for compensation within six months 
following the date the incapacity 
ceased to exist. Norwich Union In- 
demnity Co. v. Wilson, (Tex.Civ.App.) 
17 S.W.(2d) 68." 


49. See statutory provisions; and 
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shown, in meritorious cases,** sometimes only where 
the employer is shown not to have been prejudiced 
by such noncompliance,*® and restricted under some 
acts to instances of claims for injuries not result- 
The determination of such matters 
under such statutes becomes a question for the sound 
discretion of the board or commission.®* 
justifying the commission’s excusing a delay must 


Good cause 


Broniszewski vy. Baltimore & O. R. 
Co., 144 A. 345, 156 Md. 447. 


[a]. Statutory presumption of no 
prejudice.—Broniszewski v.  Balti- 
ria & O. R. Co., 144 A. 345, 156 Md. 


50. Broniszewski v. Baltimore & 
O. R. Co., supra; Union Shipbuilding 
Co. v. Praviewski, 144 A. 339, 156 Md. 
412; Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Md. 401. 


[a] For injury resulting in death. 
—(1) Under Workmen’s Compensa- 
tion Aet § 39, the conduct of the em- 
ployer or the insurance carrier alone 
may take a claim for an injury result- 
ing in death out of the operation of 
the statute of limitations. Bronis- 
zewski v. Baltimore & O. R. Co., 144 
A. 345, 156 Md. 447. (2) Under such 
act the commission is without au- 
thority, to excuse a delay in the fil- 
ing of a claim for compensation for 
an injury resulting in death beyond 
the time specified. Vang Const. Co. 
v. Marcoccia, 140 A. 712, 154 Md. 401. 


51. Maryland Casualty Co. vy. 
Hodge, 49 F.(2d) 127 (under Texas 
act); Pallanck v. Donovan, 147 A. 14, 


109 Conn. 469; Sanders vy. Children’s 
Aid Soc., 265 N.Y.S. 698, 238 App.Div. 
746; American Mutual Liability Ins. 
Co. v. Thomas, (Tex.Civ.App.) 35 S. 
W.(2d) 232; Texas Indemnity Co. v. 
Bailey, (Tex.Civ.App.) 297 S.W. 1042 
{rev on other grounds (Commn. 
App.) 14 S.W.(2d) 798]; Texas Em- 
ployers’ Ins. Ass’n v. MeGrady (Tex. 
Civ.App.) 296 S.W. 920; Georgia Cas- 
ualty Co. y. Little, (Tex.Civ.App.) 281 
S.W. 1092. 7 


[a] Merits of claim and good 
cause for default.—The determina- 
tion of whether a claim is meritorious 
and whether good cause has been 
shown for the failure timely to file 
the claim is a matter for the sound 
discretion of the board. Texas In- 
demnity Ins. Co. v. Bailey, (Tex.Civ. 
App.) 297 S.W. 1042 [rev on other 
grounds (Commn.App.) 14 S.W.(2d) 
798]; Georgia Casualty Co. v. Little, 
(Tex.Civ.App.) 281 S.W. 1092. 


{b] Discretion not abused.—Where 
the widow was not informed of her 
husband’s death for some time there- 
after and did not learn the circum- 
stances, or that he was insured for 
several months, whereupon she con- 
sulted an attorney, who took diligent 
steps to investigate, a finding that a 
delay of seventeen days beyond the 
six-month period after death for filing 
a claim with the industrial accident 
board under Workmen’s Compensa- 
tion Act pt 2 § 4a, as amended by 
Acts 35th Leg. (1917) c 103 pt 2 § 4a 
(Vernon Civ. St. Annot. Suppl. [1918] 
art 5246—43), was for good cause and 
the case was meritorious was held 
not an abuse of discretion. Georgia 
Casualty Co. vy, Little, (Tex.Civ.App.) 
281. S.W. 1092. 


[ec] Ignorance.—(1) Whether the 
beneficiaries’ ignorance of workmen’s 
compensation insurance is a:cause 
for waiving the timely filing of claim 
is within the discretion of the indus- 
trial accident board. Texas Employ- 
ers’ Ins. Assn. v, McGrady, (Tex.Civ. 
App.) 296 S.W. 920. (2) Ignorance as 
excusing: delay see supra § 807. 
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be shown not merely during the statutory period®? 
but down until the actual making of filing of the 
claim.®? In determining whether good cause existed 
for the employee’s failure to file his compensation 
claim within the statutory period, the standard of 
conduct is that of an ordinarily prudent man.°* 
An indefinite or unreasonable delay, however, should 
not be excused.°5> Where no specific or exclusive 
mode is provided by which the action of the com- 
mission in excusing a default as to time should be 
evidenced,®* no formal order excusing such a de- 
fault is necessary if otherwise appearing.°’ Where 
the objection that a claim was not filed within the 
required time is waived by the employer because 
not seasonably pleaded,®*® the commission need not 
exercise its prerogative to excuse the delay.°® An 
abortive attempt of a claimant to proceed at com- 
mon law based on reasonable grounds where the 
employer was fully apprised of the nature and cir- 
cumstances of the injury involved constitutes ample 


{d] Delay of few days.—A claim- 
ant’s action to set aside an award is 
not barred by the fact that the filing 
of a compensation claim had been 
delayed for a few days over the stat- 
utory period, substantial compliance 
being enough and the board being 
presumed to have waived irregulari- 
ty. Maryland Casualty Co. v. Hodge, 
49 F.(2d) 127. 
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zewski v. Baltimore & O. R. Co., 144 
A, 345, 156 Md. 447. 


Presumption of correctness of com- 
mission’s decisiém See infra § 1329. 


58. See infra § 811. 


Broniszewski v. Baltimore & 
O. R. Co., 144 A. 345, 348, 156 Md. 447. 


§§ 810-811 


cause for granting an extension of time for the filing 
of a claim under the act.®° The length of time for 
the notice of motion for an extension of time to 
be given to the employer is a matter for the legal dis- 
eretion of the board,*! which requires such notice as 
is reasonable under the circumstances.** Where 
not so provided by the act the commission may not 
waive the requirements of the statute as regards 
a timely filing of a claim against the state insurance 
fund.** 


[§ 811] 7. Waiver and Estoppel®4—a. In General. 
Except in some jurisdictions where the making or 
filing of a timely claim is considered jurisdictional 
and a condition on the right to compensation rather 
than on the remedy,*® the requirement that a claim 
be filed within a specified time may be waived by 
the employer or he may be estopped from inter- 
posing a failure to comply with such requirement as 
a defense.°* Such waiver or estoppel may be estab- 


ciency of an application for compen- 
sation filed in claimant’s behalf by his 
employer by taking such application 
into its custody and marking it “Fil- 
ed.” Rohde v. State Industrial Acci- 
dent Commission, 217 P. 627, 108 Or. 
426. (2) An injured employee failing 
to file an application for compensa- 
tion, as required by L. § 6632, is not 
entitled to consideration of his claim 


52. Ocean Accident & Guarantee 
Corporation v. Pruitt, (Tex.Commn. 
App.) 58 S.W.(2d) 41 [rev (Civ.App.) 
40 S.W.(2d) 254]; Holloway v. Texas 
Indemnity Ins. Co., (Tex.Commn.App.) 
40 S.W.(2a) 75 [aff (Civ.App.) 30 S.W. 
(2a) 921]; Petroleum Casualty Core 
Fulton, (Tex.Civ.App.) 63 S.W.(2d) 
1068; Durham v. Texas Indemnity Ins. 
Co., (Tex.Civ.App.) 60 S.W.(2d) 255; 
Texas Indemnity Ins. Co, v. William- 
son, (Tex.Civ.App.) 59 S.W.(2d) 232. 


53. Ocean Accident & Guarantee 
Corporation v. Pruitt, (Tex.Commn. 
App.) 58 S.W.(2d) 41 [rev (Civ.App.) 
40 S.W.(2d) 254]; Holloway v. Texas 
Indemnity Ins. Co., (Tex.Commn. App.) 
40 S.W.(2a) 75 [aff (Civ.App.) 30 S.W. 
(2d) 921]; Petroleum Casualty Co. v. 
Fulton, (Tex.Civ.App.) 63 S.W.(2d) 
1068; Durham v. Texas Indemnity Ins. 
Co., (Tex.Civ.App.) 60 S.W.(2d) 255; 
Texas Indemnity Ins. Co. v. William- 
son, (Tex.Civ.App.) 59 S.W.(2d) 232. 


54. New Amsterdam Casualty Co. 
v. Chamness, (Tex.Civ.App.) 63 S.W. 
(2d) 1058; Security Union Ins. Co. v. 
Hall, (Tex.Civ.App.) 37 S.W.(2d) 811. 


{a] Good cause constitutes.—Good 
cause for failure to file on time is such 
a state of facts as would be consid- 
ered by men of ordinary prudence as 
@ reasonable excuse for claimant’s 
failure to file on time. Security Union 
Ins. Co. v. Hall, (Tex.Civ.App.) 37 S. 
W.(2d) 811. 


55. Texas Indemnity Ins. Co. v. 
Bailey, (Tex.Civ.App.) 297 S.W. 1042 
[rev on other grounds (Commn.App.) 
14 S.W.(2d) 798]. 


56. See statutory provisions. 


57. Broniszewski v. Baltimore & 
©. R. Co., 144 A. 345, 156 Md. 447. 


[a] Failure of record to show for- 
mal excuse for delay.—Failure of an 
injured employee to file his claim 
within the required time does not de- 
prive the board of jurisdiction to hear 
and determine the case, even though 
the record shows no formal excuse of 
the delay by the commission. Bronis- 


“The commission may excuse the 
delay either on the ground that the 
insurance carrier or the employer has 
not been prejudiced thereby or for 
some other sufficient reason. The par- 
ties affected by the delay are the em- 
ployer and carrier. If they are will- 
ing to waive the defense by not plead- 
ing it, the waiver is of itself the most 
persuasive evidence that the delay 
has not been to their prejudice. Ac- 
cordingly, if the employer and car- 
rier fail to plead the statute as a bar, 
there is no occasion for the claim- 
ant to produce, nor for the commis- 
sion to hear, testimony to establish a 
sufficient reason for the commission to 
excuse the delay. Therefore, since 
this question of delay arises in limine, 
if the record disclose a failure of the 
employer or carrier to plead the stat- 
ute, but, to the contrary, a request and 
the attainment of an issue on the 
merits, there is no question of delay 
before the commission, and no neces- 
sity for it to exercise its preroga- 
tive.” Broniszewski y. Baltimore & 
O. R. Co., supra, 


60. Pallanck v. Donovan, 147 A. 14, 
109 Conn. 469. 


61. 
62. Pallanck v. Donovan, supra. 


63. Spring Canyon Coal Co. vy. In- 
dustrial Commission of Utah, 201 P. 
173, 58 Utah 608. 


Pallanck v. Donovan, supra. 


i Notice of injury see supra § 
778. 
65. Walsh v. A. Waldron & Sons, 


153 A, 298, 112° Conn. 579,78, A.L.R- 
1301; Taylor v. American Employers’ 
Ins. Co. of Boston, Mass., 3 P.(2d) 76, 
35 N.M. 544; Petraska v. National 
Acme Co., 113 A. 536, 95 Vt. 76. ; 


[a] Liability of state fund.—(1) 
The industrial accident commission, 
being public officers, charged with the 
administration of a trust fund under 
the Workmen’s Compensation Act, 
which was enacted under the state’s 
police power in the exercise of a gov- 
ernmental, not proprietary, function, 
is not estopped to challenge the suffi- 


because of a postal card from the 
commission acknowledging receipt of 
an unauthorized application filed on 
his behalf by his employer, but mak- 
ing no intimation as to the validity of 
the claim. Rohde v. State Industrial 
Accident Commission, supra. 


[b] . Industrial accident commis- 
sion cannot waive the filing of a val- 
id application under L. § 6632, by an 
injured employee for an allowance 
from the industrial accident fund. 
Rohde vy. State Industrial Accident 
Commission, 217 P. 627, 108 Or. 426. 


Timely filing as jurisdictional re- 
quirement see supra § 779. 


Timely filing of claim as condition 
on right rather than On remedy see 
supra § 789. 


66. Cal.—U. S..F. & G. Co. v. In- 
dustrial Accident Commission, 234 P. 
369, 195 Cal. 577; Red River Lumber 
Co. v. Pillsbury, 161 ®. 982, 174 Cal. 
37; James’L. McLaughlin Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 260 P. 829, 86 Cal.App. 406. 


Colo.—Greeley Gas & Fuel Co. v. 
Thomas, 288 P. 1051, 87 Colo. 486. 


Kan.—Halverhout yv. Southwestern 
Milling Co., 155 P. 916, 97 Kan. 484; 
Roberts v. Charles Wolff Packing Co., 
149 P. 413, 95 Kan. 723. 


Me.—Graney’s Case, 118 A. 369, 121 
Me. 500; Smith v. Heine Safety Boil- 
er Co., 112 A. 516, 119 Me. 552. 


Mich.—Curtis v. Slater Const. Co., 
160 N.W. 659, 194 Mich. 259. 


Mont.—Lindbloom_ v. Employers’ 
Liability Assurance Corp., 295 P. 1007, 
88 Mont. 488. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.Y.—State Treasurer v. West Side 
Trucking Co., 135 N.E. 244, 233 NVY. 
202; Twonko v. Rome Brass & Cop- 
per Co., 120 N.E. 638, 224 N.Y. 2638; 
Kraemer v. Mergenthaler Linotype 
Co., 189 N.Y.S. 1938, 198 App.Div. 60; 
Degaglio v. Bradley Contracting Co., 
171 N.Y.S. 679, 184 App.Div. 243. But 
see O’Hsau v. E. W. Bliss Co., 177 N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lished by conduct of the employer,®’ or insurer,®® 
For an estoppel to exist 
against an employer from interposing a defense that 


or an authorized agent.®® 


Y.S. 203, 188 App.Div. 385 (failure to 
file claim with the state industrial 
commission within one year from date 
of injury, as required by Workmen’s 
Compensation Act § 28, leaves the 
commission without jurisdiction, al- 
though the claim is filed less than a 
year after disability, and such failure 
cannot be disregarded on the theory 
that the employer, by continuing in- 
jured servant in service, is estopped 
to plead that the claim is barred). 


Okl.—Greiffenstein v. State Indus- 
trial Commission, 26 P.(2d) 747; Ok- 
lahoma Furniture Mfg. Co. v. Nolan, 
23 P.(2d) 881, 164 Okl. 213; Johnson 
v. Miller, 16 P.(2d) 1088, 161 Okl. 31. 


Or.—Rohde v. State Industrial Ac- 
cident Commission, 217 P. 627, 108 
Or. 426. 


Utah.—Utah Delaware Mining Co. 
v. Industrial Commission, 289 P. 94, 
76 Utah 187. 


Va.—American Mut. Liability Ins. 
Co. v. Hamilton, 135 S.E. 21, 145 Va. 
39. 


[a] Waiver not shown.—Knowling 
Woe sean & Co., 165 P. 841, 101 Kan. 


{[b] Claim unnecessary.—‘‘Plaintiff 
was injured in defendant’s mill, and a 
doctor attended him before he was 
removed therefrom. A few days 
thereafter he called up the mill and 
told the timekeeper he wanted a set- 
tlement and wanted a doctor sent out, 
and was referred to the defendant’s 
main office. On calling there he was 
referred to the defendant’s attorneys, 
and in a day or two a doctor was sent 
out. A little later he went with coun- 
sel to see the defendant’s attorney 
about a settlement, which was dis- 
cussed, but none was made. Shortly 
thereafter the action was brought 
which resulted in a lump sum judg- 
ment. The answer admitted an injury 
and liability for compensation begin- 
ning at the end of the second week 
of the disability, and averred readi- 
ness to pay compensation and that 
the plaintiff had been notified there- 
of and refused to accept. Held that 
the claim required by section 6, ec. 
216, of the Laws of 1913 to be made 
within three months after the acci- 
dent was rendered unnecessary.” 
Halverhout v. Southwestern Milling 
Co., 155 P. 916, 97 Kan. 484. 


[ec] Corporation represented at 
hearing.—Where compensation case 
was, by mistake, brought against cor- 
poration’s president and the insurance 
carrier, who appeared as defendants, 
and the corporation which was the 
real employer was made a party on 
rehearing, and had been represented 
by an attorney throughout the pro- 
ceedings, and both president and at- 
torney had full knowledge of the ac- 
tual facts of the case, which they 
failed to disclose to the commission, 
the corporation was held to have 
waived formal notice of application 
for compensation. James . Me- 
Laughlin Co. v. Industrial Accident 
Commission of California, (Cal.App.) 
260 P. 829. 


67. Cal.—vU. S. F. & G. Co. v. Indus- 
trial Accident Commission, 234 P. 369, 
495°Cal. 577: 


Colo.—Greeley Gas & Fuel Co, v. 
Thomas, 288 P. 1051, 87 Colo. 486; C. 
W. Kettering Mercantile Co. v. Fox, 
234 P. 464, 77 Colo. 90. 


Kan.—Rogers v. Joplin & P. Ry. Co., 
225 P. 108, 115 Kan. 815. 


Ky.—Elkhorn Coal Corporation v. 


‘ 


* 
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Diets, 9 S.W.(2d) 1100, 225 Ky. 753. 


Md.—Bronszewski v. Baltimore & O. 
R. Co., 144 A. 345, 156 Md. 447; Vang 
Const. Co. v. Marcoccia, 140 A. 712, 
154 Md. 401. 


Mich.—Curtis v. Slater Const. Co., 
160 N.W. 659, 194 Mich. 259. 


Mont.—Lindblom v. Employers’ Lia- 
bility Assur. Corporation, 295 P. 1007, 
88 Mont. 488. 


Okl.—Johnson v. Miller, 16 P.(2d) 
LO&se 161 OkKln ol Atlas aCoalsCo. -v. 
Corrigan, 296 P. 963, 148 Okl. 36. 


Va.— American Mut. Liability Ins. 
ah v. Hamilton, 135 S.E. 21, 145 Va. 


And see infra text and notes 68 et 
seq. 


[a] Encouraging third party suit. 
—(1) Employer and insurer encourag- 
ing injured employee in effort to re- 
cover against a third person, result- 
ing in long delay, were estopped to re- 
ly on limitations in a compensation 
proceeding. Greeley Gas & Fuel Co. 
v. Thomas, 288 P. 1051, 87 Colo. 486. 
(2) An injured employee delaying a 
compensation proceeding during an 
attempt to recover against a third 
person at the employer’s suggestion 
was not guilty of laches which bar 
recovery, particularly in the absence 
of any showing of damage to the 
employer or insurer and where the 
delay might have been to their great 
advantage. Greeley Gas & Fuel Co. 
v. Thomas, supra. (3) The prerequi- 
Site to an injured workman’s right to 
compensation, prescribed by Rev. St. 
44520, that a demand be made on 
his employer within three months, is 
not waived by a statement by employ- 
er to the workman, ‘“‘When you want 
any compensation or assistance, let 
me know,” nor by the employer’s ad- 
vice to the workman to try to recover 
from a third party whose negligence 
was the direct and immediate and 
proximate cause of the injury. Rog- 
ers v. Joplin & P. Ry. Co., 225 P. 108, 
115 Kan. 815. 


[b] Equitable estoppel.—Employ- 
er and insurer were estopped to. as- 
sert that claimant’s right to compen- 
sation was barred, because his notice 
was filed after six months from the 
date of injury as required by Sess. 
L. (1923) p 744 § 15, where before 
expiration of such time defendants no- 
tified the industrial commission that 
they would contest liability on certain 
named grounds not involving ques- 
tion of notice, and on hearing the 
case was continued with defendants’ 
acquiescence,. until such time as 
claimant should elect to pursue his 
right under compensation. C. W. Ket- 
tering Mercantile Co. v. Fox, 234 P. 
464, 77 Colo. 90. 


[c] Paying compensation and re- 
sisting damage action.—Where the 
employer had paid and the minor em- 
ployee had accepted compensation for 
the injury and a law action by the mi- 
nor for such injury had been success- 
fully resisted by the employer because 
it was a case for compensation and 
not damages, the requirement of the 
statute as to the filing of the claim 
is waived. Elkhorn Coal Corporation 
Ne deehs 9 S.W.(2d) 1100, 225 Ky. 


[d] Conduct of employer binding 
on insurer.—Waiver by employer of 
provision of Workmen’s Compensa- 
tion, Insurance and Safety Laws § 
11, barring claims not presented with- 
in six months, by paying the expense 
of a subsequent operation, is bind- 
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the claim of the employee was barred because not 
made or filed within the statutory period, the ele- 
ments of an estoppel must be present.’° 


Conduet 


ing on the insurance carrier, in view 
of § 30. U. S. Fidelity & Guaranty 
Co. v. Industrial Accident Commis- 
sion, 234. P. 369, 195 Cal. 577. 


Payment as: 


Extending time see supra § 806. 
Waiver generally see infra § 312. 


Equitable estoppel generally see Es- 
toppel §§ 116-203. 


68. Mulhall v. Nashua Mfg. Co. 
115 A. 449, 80 N.H. 194; American 
Bouts Liability Ins, Co., (Va.) 135 S. 
E. 4 


[a] For example, where insurance 
carrier paid doctor and hospital bills 
of injured employee and the employ- 
er’s representations justified the em- 
ployee in the belief that his claim 
had been filed, their conduct was 
equivalent to fraud in law estopping 
them from contending that a claim 
for compensation was not filed before 
the industrial commission in time, 
within Workmen’s Compensation Act 
(Acts [1918] c 400) § 25, it being im- 
material whether Code (1919) § 3578 
applied or not. American Mut. Lia- 
bility Ins. Co. v. Hamilton, (Va.) 135 
S.E. 21. 


[b] Assurances of claim agent.— 
A claimant under the Workmen’s 
Compensation Act may assume that 
agents of insurer have authority to 
employ the usual and ordinary means 
of accomplishing that for which the 
agency was created, which was the 
investigation and settlement of 
claims, and where claimant, relying 
upon their assurances, deferred pres- 
entation of claim for compensation, 
the employer is estopped to plead lim- 
itation as a_ defense. Mulhall v. 
Nashua Mfg. Co., 115 A. 449, 80 N.H. 
194. ’ 


69. Smith v. Heine Safety Boiler 
Co., 112 A. 516, 119 Me. 552; Twonko 
v. Rome Brass & Copper Co., 120 N. 
E. 638, 224 N.Y. 263; State v. James 
R. Clow & Sons Co., 173 N.E. 14, ‘36 
Ohio App. 156. 


[a] For example, notice to the em- 
ployer of a claim for compensation 
under the Workmen’s Compensation 
Act, is waived where: the’ employer 
through its manager and superintend- 
ent immediately after the death of the 
employee corresponded with claimant 
widow offering counsel and assistance 
and seeking to take charge of the pro- 
ceedings and expenses of enforcing 
the claim for compensation. Smith v. 
Heine Safety Boiler Co., 112 A. 516, 
119 Me. 552. 


[b] Advice of physician as to na- 
ture of injury.—(1) Employee, wrong- 
ly advised by employer’s medical offi- 
cer that no steel was in his eye, need 
not within two years make written 
application to the employer for com- 
pensation. State v. James R. Clow 
& Sons Co., 173 N.E. 14, 36 Ohio App. 
156. (2) Employer had duty through 
its medical officers examining the em- 
ployee’s injured eye to discover steel 
therein, or ascertain if the injury 
would cause permanent disability. 
State v. James R. Clow & Sons Co., 
supra. (3) As regards requirement 
of applying for compensation, em- 
ployee struck in the eye could rely 
upon the advice of the employer’s 
physicians that no steel was therein. 
State v. James R. Clow & Sons Co., 
supra. 


70. Cal.—Ingram v. Department of 
Industrial Relations, Division of In- 
dustrial Accidents and Safety, 284 P. 
212, 208 Cal. 633. 
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of an agent as will estop the employer from inter- 


posing the defense of limitations 


the scope of. the agent’s authority.”1 
tion of a defense to the claim for compensation given 
to the employer by the act does not constitute a waiv- 
er of the requirement. for the making of a written 
claim for compensation within a specified time.*? 
A promise by the employer to see that the employee 
receives compensation made after the elapse of the 
statutory period does not constitute a waiver of the 
employee’s failure to make timely demand.‘* 
does a statement by the employer to the employee 
that “when you want any compensation or assistance 
let me know” constitute such a waiver.’* 
an agreement of the employer to pay compensation 
has lulled the employee into withholding the filing 


Md.—Vang Const. Co. v. Marcoccia, 
140 A. 712, 154 Md. 401. 


Mich.—Kirkley v. General Baking 
Co., 186 N.W. 482, 217 Mich. 307; Stein 
v. Packard Motor Car Co., 178 N.W. 
61, 210 Mich. 374. 


Mo.—Fisher v. Ely & Walker Dry 
Goods Co., 46 S.W.(2d) 902. 


N.Y.—Twonko v. Rome Brass & 
Copper Co., 120 N.E. 638, 224 N.Y. 263; 
Degaglio v. Bradley Contracting Co., 
171 N.Y.S. 679, 184 App.Div. 243. 


Tex.—Georgia Casualty Co. v. Ward, 
(Civ.App.) 220 S.W. 380, 221 S.W. 298. 


[a] Promise of employer’s superin- 
tendent to give injured employee easy 
job as soon as he was able to work 
does not estop the employer from as- 
serting the employee’s delay in filing 
claim as a bar to recovery of an 
award, there being no fact, falsely as- 
serted, that induced the employee not 
to file claim. Degaglio v. Bradley 
Contracting Co., 171 N.Y.S. 679, 184 
App.Div. 243. 


[b] Failure timely to file claim 
must be due to acts of employer.— 
(1) Where an injured employee filed 
claim against the husband alone with- 
in six months from the injury, but the 
wife was made a party nearly seven- 
teen months after the injury, the wife 
is not estopped to claim that she was 
barred by limitation of time under 
Workmen’s’ Compensation Act § 11 
(St. [1917] p 841), because nearly 
eight months after the injury she filed 
an affidavit attached to the husband’s 
petition for rehearing stating that 
she was the owner of the property on 
which the employee performed the 
labor at the time of the injury, and 
that, if judgment should be declared 
in the cause, she would be the party 
responsible only, and that she had a 
meritorious defense, since there was 
no estoppel of record, and the ele- 
ments of equitable estoppel, as set 
forth in Code Civ. Proc. § 1962 subd 
3, were not present. Ingram v. De- 
partment of Industrial’ Relations, Di- 
vision of Industrial’ Accidents and 
Safety, 284 P. 212, 208 Cal. 683. (2) 
An employer who furnished an in- 
jured employee which medical atten- 
tion and gave him light work as soon 
as he was able to do anything paying 
him the same wages as before, was 
not thereby estopped from urging the 
employee’s failure to make timely 
claim. Stein v. Packard Motor Car 
Co., 178. N.W. 61,, 210 Mich. 374. 


[ec] Correspondence between in- 
surance carrier and others represent- 
ing compensation claimant does not 
establish estoppel to invoke limita- 
tions. Vane Const. Co. v. Marcoccia, 
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must be within 
The interposi- 


extended by it 


Nor 


Where 


140 A. 712, 154 Md. 401. 


[ad] Waiver not .established.—In- 
surer’s attorneys, by advising attor- 
neys for plaintiffs, in action for com- 
pensation for employee’s death, that 
the matter had been referred to them, 
that the attorneys for plaintiffs 
should have claim for compensation 
filled out, and that insurer was in- 
vestigating plaintiffs’ claim and would 
advise plaintiffs as to its decision as 
soon as the investigation was complet- 
ed, did not waive the making of a 
claim for compensation for the em- 
ployee’s death within six months 
thereafter, as required by Employers’ 
Liability Act § 4a (Vernon’s Sayles 
Civ. St. Annot, [1914] art 5246ppp). 
Georgia Casualty Co. v. Ward, (Tex. 
Ciy.App.) 220 S.W. 380, 221 S.W. 298. 


[e] Time for filing claim still 
available.-—Proof that, before the ex- 
piration of the six months within 
which claim must be made under 
Workmen’s Compensation Act, pt 2 § 
15, the board received a letter from 
the employer denying liability on the 
ground that the persons claiming com- 
pensation as dependents were not en- 
titled thereto does not sustain a find- 
ing that the employer waived the ob- 
jection that the claim was not filed in 
time, since the employer could not 
then have predicated a denial of lia- 
bility on failure to make timely claim. 
Kirkley v. General Baking Co., 186 N. 
W. 482, 217 Mich. 307. 


Elements and essentials of estop- 
pel see Estoppel 21 C.J. p 1052 et 
seq. 


Payments of medical bills as ex- 
tending time see supra § 806. 


71. Hunt v. Industrial Accident 
Commission of California, 185 P. 215, 
43 Cal.App. 3738; London Guarantee 
& Accident Co. v. Industrial Commis- 
sion of Colorado, 263 P. 405, 83 Colo. 
252; Twonko v. Rome Brass & Cop- 
per Co., 120 N.E. 6388, 224 N.Y. 263. 


[a] Statements beyond scope of 
agency.—Statements of a doctor to 
whom claimant was sent for treat- 
ment leading claimant to believe that 
he might await advices from the com- 
mission before taking steps to assert 
his claim are beyond the scope of the 
doctor’s employment and do not bind 
the employer, where there appears no 
evidence that the doctor was em- 
ployed for any other purpose than for 
giving medical and surgical treat- 
ments. London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
sion, 263 P. 405, 83 Colo. 252 (“To say 
that he [doctor] was empow- 


ered to give advice as to legal pro- 
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of his claim until the elapse of the statutory period, 
but for a reasonable time nevertheless, the bar of 
limitations is not available to the employer.’® 
Where the time for filing a claim against the board 
administering the state insurance fund may be 


for any reasonable cause shown, 


the acceptance by the board of a death claim filed 
after the elapse of the statutory period, followed by 
a denial of the claim only for the reason that the 
death of the employee was not due to an injury 
sustained in the course of employment, renders with- 
out merit a subsequent contention by the board that 
the claim was filed too late."® 
that the commission had jurisdiction of the proceed- 
ings does not constitute a waiver of the defense of 
limitations,77_ However an agreement that the case 


A bare stipulation 


cedure which would bind the [em- 
ployer] passes the limits of any rule 
of agency”). 


[b] Unauthorized agent, acting for 
an employer and the insurance car- 
rier, cannot waive the provision re- 
quiring claim for compensation to be 
filed with the commission within a 
specified time, so as to make the waiv- 
er binding on the parties. Twonko v. 
Rome Brass & Copper Co., 120 N.E. 
638,. 224 N.Y.,.263. 


{c] For example, an injured serv- 
ant cannot excuse his failure to make 
application for compensation within 
the time required, on the ground that 
he was lulled into a sense of security 
by representations made on behalf of 
his employer by several car dispatch- 
ers, who told him that his claim had 
been sent in and that he should re- 
ceive compensation, where there was 
no showing that suchspersons had any 
authority to make such statement, or 
that their positions were such as to 
justify the servant in relying thereon. 
Hunt v. Industrial Accident Commis- 
sion of California, 185 P. 215, 43 Cal. 
App. 373. 


72. Sayers v. Colgate-Palmolive- 
Peet Co., 8 P.(2d) 3838, 134 Kan. 872. 


[a] Intoxication.—The employer’s 
assertion of the defense that the in- 
jury was caused by the employee’s in- 
toxication is not a waiver of the re- 
quirement of a written claim for com- 
pensation within the specified time. 
Sayers v. Colgate-Palmolive-Peet Co., 
8 P.(2d) 3838, 1384 Kan. 872. 


73. Long v. Watts, 283 P. 654, 129 
Kan, 489. 


74 Rogers v. Joplin & P. Ry. Co., 
225 P. 108, 115 Kan. 815. 


75. Speas v. Boone County, 227 N. 
W. 87, 318, 119 Neb. 58. 


76. Gotchy v. North Dakota Work- 
men’s Compensation Bureau, 194 N.W. 


663, 49 N.D. 915. 


77. New Amsterdam Casualty Co. 
v. Industrial Accident Commission of 
State of California, 225 P. 459, 460, 66 
Cal.App. 86, 


“The stipulation contained no state- 
ment of facts from which jurisdiction 
of the tribunal would necessarily fol- 
low; it was but a bald statement ‘that 
the Commission had jurisdiction in 
this proceeding.’ ‘he result must be 
that by the stipulation the jurisdic- 
tion of the court was entirely unaf- 
fected. Nor did it constitute any 
waiver of the defense of the statute 
of limitations; it had no bearing 
upon, nor had it any relation to, such 
issue.” New Amsterdam Casualty Co. 


For later cases, developments and changes in’ the law see Annotations, same title and section number, 
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is properly before the court for hearing on review 
may have that effect.7® Acts and attitude of the 
employer showing that the making of a claim would 
be unavailing,“® as by an unequivocal denial of lia- 
bility,®® constitute a waiver of the requirement for 
a timely filing of a claim. It has been both af- 
firmed’? and denied®? that the failure of the em- 
ployer to make a report of the accident as required 
does away with the defense of limitations. 


[§ 812] b. Acknowledgment of Liability; Pay- 
ment of Compensation and Rendition of Medical 
Services.8° An acknowledgment or recognition of 
liability for compensation by the employer consti- 
tutes a waiver of the requirement for making or 
filing a timely claim,®* such recognition of liability 
by the employer eliminating the question of whether 
a claim for compensation has been made.®> There 
is such a recognition where the employer enters into 
an agreement to pay compensation®® and actually 
does pay compensation for a period of time.8* Sub- 
ject to the rule in some jurisdictions that the fur- 
nishing of medical or surgical treatment to the em- 
ployee operates to extend the time for the mak- 
ing of a claim,®® the mere rendition of such sery- 
ices is not such an acknowledgment of liability of 
the employer as will constitute a waiver of the re- 


yv. Industrial Accident Commission of 
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86. Maki v. School Dist. of Wake- 
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quirement for the making of a timely claim.*® Pay- 
ments voluntarily made to the employee without re- 
gard to the act or liability thereunder do not con- 
stitute a waiver by the employer of the requirement 
that a claim be filed within a specified time.?° 
Where the filing of a claim in a specified time is 
considered to be a condition on the right to compen- 
sation rather than on the remedy,®+ and such re- 
quirement is not subject to waiver or estoppel,°? 
the payment of compensation®* or the rendition of, 
or payment for, medical and hospital services,°* does 
not constitute a waiver of the requirement, nor does 
it estop the employer from setting it up as a de- 
fense.°®> Except for the foregoing, an agreement for 
the payment of compensation®® or actual payments 
thereof,®’ or the rendition of, or payment for, medi- 
cal or hospital services,®® constitutes a waiver of the 
requirement. But payments not made until after 
the time for filing a claim had passed will not consti- 
tute such a waiver or estoppel.®® 


[§ 813] c. Failure To Raise Objection.t Except 
where the statute provides another specific penalty 
therefor,? and except where there can be no waiver 
or estoppel as regards the requirement for a timely 
making or filing ef a claim,’ a failure of the em- 
ployer to interpose a timely objection constitutes 


95. Simmons v. Holcomb, 120 A. 
510, 98 Conn. 770. 


State of California, supra. 


78. Texas Employers’ Ins. Ass’n v. 
Wright, 297 S.W. 764 [mod on other 
grounds 4 S.W.(2d) 31, motion den 7 
S.W.(2d) 72]. é 


79. Ackerson v. National Zinc Co., 
153 P. 530, 96 Kan. 781. 


80. Ackerson v. National Zinc Co., 
supra. 


81. Johnson v. Ford Motor Co., 215 
N.W. 310, 240 Mich. 316. 


@2. Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
[aff 50 S.W.(2d) 1047, 330 Mo. 706]. 


83. Payment of compensation as 
extending time see supra § 806. 


84. Maki v. School Dist. of Wake- 
field Tp., 209 N.W. 840, 235 Mich. 689; 
Consolidated Gas Utilities Co. Vv. 
Thomason, (Okl.) 26 P.(2d) 923; Pine 
v. State Industrial Commission, 298 P. 
276, 148 Okl. 200, 78 A.L.R. 1287; Dime 
Trust & Safe Deposit Co. v. Philadel- 
phia & Reading Coal & Iron Co., 78 Pa. 
Super. 124; Utah Fuel Co. v. Indus- 
trial Commission of Utah, 201 P. 1034, 
59 Utah 46. 

[a] Irregularity of proceedings 
immaterial.—Although the proceed- 
ings in a workmen’s compensation 


proceeding were irregular where no, 


application for compensation was filed 
with the commission, and the only no- 
tice served on the employer respected 
the amount of the employee’s earn- 
ings, yet, where the employer at the 
hearing conceded that the relation of 
employer and employee existed, and 
that the employee was injured in its 
mine in the course of his employment, 
and was entitled to some compensa- 
tion, the commission had jurisdiction 
to make an award. Utah Fuel Co. v. 
Industrial Commission of Utah, 201 
P. 1034, 59 Utah 46. 


85. Maki v. School Dist. of Wake- 
field Tp., 209 N.W. 840, 235 Mich. 689; 
Dime Trust & Safe Deposit Co. v. 
Philadelphia & Reading Coal, & Iron 
Co., 78 Pa.Super. 124. 

, 


« 


field Tp., 209 N.W. 840, 235 Mich. 689; 
Dime Trust & Safe Deposit Co. v. 
Philadelphia & Reading Coal & Iron 
Co., 78 Pa.Super. 124. 


87. Maki v. School Dist. of Wake- 
field Tp., 209 N.W. 840, 235 Mich. 689. 


88. See supra § 806. 


89. Sayers v. Colgate-Palmolive- 
Peet Co., 8 P.(2d) 383, 134 Kan, 872. 


90. Ohio Oil Co. v. Industrial Com- 
mission, 127 N.E, 748, 293 Ill. 461. 


[a] Rights of widow.—Where cer- 
tain payments to an injured employee 
were not made by his employer under 
the compensation act, but were volun- 
tarily made without reference to the 
act, the employee’s widow is not en- 
titled to maintain her proceeding for 
compensation under § 24, on any 
theory of waiver. Ohio Oil Co. v. In- 
dustrial Commission, 127 N.E. 743, 
293/11 4615 


91. See supra § 789. 
92. See supra § 811. 


93. Petraska v. . National 
Co.,:113) A: 536, 95 Vt. 76. 


{a] Payments not appearing to be 
voluntary.—Under Workmen’s Com- 
pensation Act (Gen. L. 5796), where it 


Acme 


did not appear that payments of com- 


pensation had been made voluntarily, 
the making of a claim for compensa- 
tion within six months after the acci- 
dent could not be waived by offers of 
settlement, made during the six 
months, by the payment of part or all 
of claimant’s medical expenses for the 
first fourteen days of disability, nor 
by an admission of defendant insur- 
ance company that it was liable for 
compensation, as the jurisdiction of 
the commissioner of industries cannot 
be enlarged, diminished, or destroyed 
by express consent, or waived by acts 
of estoppel. Petraska v. National 
Acme Co., 113 A. 536, 95 Vt. 76. 


94. Simmons vy. Holcomb, 120 A. 
510, 98 Conn. 770; Twonko v. Rome 


Brass “ Copper Co., 120 N.H, 638, 224. 


N.Y. 2 


[a] Equitable considerations do 
not justify such construction of the 
statute. Simmons v. Holcomb, 120 A. 
510, 98. Conn. 770. 


96. Curtis v. Slater Const. Co., 160 
N.W. 659, 194 Mich. 259. : 


{a] Agreement for compensation 
filed with commission.—Where in- 
jured employee and employer agree as 
to compensation under the Employers’ 
Liability Act, and file agreement with 
the industrial accident board, the em- 
ployer waives requirement that the 
employee shall file claim for compen- 
sation within six months, Curtis v. 
Slater Const. Co., 160 N.W. 659, 194 
Mich, 259. 


97. Johnson vy. Miller, 16 P.(2d) 
1083, 161 Okl. 31; Atlas Coal Co. v. 
Corrigan, 296 P. 963, 148 Okl. 36. 


[a] As to additional compensation. 
—Where compensation award was en- 
tered on settlement of parties, and the 
employer’s insurer paid compensation, 
the employee’s failure timely to file 
claim was waived, as regards right to 
obtain additional compensation. 
cee v. Miller, 16 P.(2d) 1083, 161 


98. U.S. Fidelity & Guaranty Co. 
v. Industrial Accident Commission, 
234; P. 369, 195 Cal. 577;\,Atlas Coal 
ae v. Corrigan, 296 P. 963, 148 Okl. 
6. 


99. Degaglio v. Bradley Contract- 
Hie Co., 171 N.Y.S. 679, 184 App.Div. 


nt Pleading defenses see infra § 


2. See statutory provisions. 


3. American Car & Foundry Co. v. 
Industrial Commission, 167 N.E. 80, 
335 Ill. 822; Bushnell v. Industrial 
Board, 114 N.E. 496, 276 Ill. 262; Helle 
v. Eyermann Contracting Co. (Mo. 
App.) 44 S.W.(2d) 234. 


[a] Thus, under Workmen’s Com- 
pensation Act (1913) § 24, making 
claim “within six months after an in- 
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a waiver thereof,t the act sometimes expressly so 
Thus the defense of limitations is 
waived by the employer where objection was not 
made until the employer had filed a petition for re- 
view after the case was once decided in the employ- 
er’s favor, the hearing ordered, additional evidence 
taken, and an award made in favor of claimant.® 
But an employer having no notice or knowledge that 
compensation proceedings were against him is not 


Sa ceiee 
providing. 


jury is jurisdictional and the defect is 
not waived by failure to raise the 
point before the committee on arbitra- 
tion, industrial board, or circuit court. 
Bushnell v. Industrial Board, 114 N.E. 
496, 276 Ill. 262. 


Burden of proving compliance see 
infra § 884. 


Issues, proof, and variance see in- 
fra §§ 839-843. 


4 Cal.—Red River Lumber Co. v. 
Pillsbury, 161 P. 982, 174 Cal. 37. 


Ga.—Thigpen v. Hall, 167 S.E. 728, 
46 Ga.App. 356. 


Md.—Broniszewski v. Baltimore & 
©: Ro Co. 144A. 345, 156 Md. 447, 
Vang Const. Co. v. Marcoccia, 140 A. 
712, 154 Md. 401. 


Mich.—Sharp v. Grand Rapids 
Trust Co., 236 N.W. 831, 254 Mich. 
226. 


Utah.—Chief Consol. Mining Co. v. 
Industrial Commn., 4 P.(2d) 10838, 78 
Utah 447; Utah Delaware Mining Co. 
v., Industrial Commission, 289 P. 94, 
76 Utah 187; Katsanos v. Industrial 
Commission of Utah, 267 P. 781, 71 
Utah 479. 


\ [a]. Thus (1) where no objection 
. was raised at second hearing of appli- 
cation for compensation to tardiness 
of application, claimant’s alleged fail- 
ure to file application within the re- 
quired time is waived. Thigpen v. 
Hall, 167 S.E. 728, 46 Ga.App. 356. (2) 
The failure of the employee to make 
his claim on time cannot be urged as a 
defense in a workman’s: compensation 
proceeding, unless reasonably definite 
notice thereof is given, as required 
by rule of the department of labor 
and industry. Sharp v. Grand Rapids 
Trust Co., 236 N.W. 831, 254 Mich. 226 
(Comp. L. 1929 § 8481). (3) Indus- 
trial commission’s findings disallow- 
ing plea of statute of limitations is 
justified, where the employer failed to 
appear or answer petition and award 
was made and the employer then ap- 
plied for rehearing to revise findings 
and at the rehearing interposed a plea. 
Utah Delaware Mining Co. v. Indus- 
trial Commission, 289 P. 94, 76 Utah 
187. (4) Where the employer and in- 
gurer were represented at a hearing 
and a rehearing, a plea interposed 
just before final submission, raising 
the point that the employee’s claim 
was untimely, comes too late. Chief 
Consol. Mining Co. v. Industrial Com- 
mission, 4 P.(2d) 1088, 78 Utah 447. 


[b] Pleading.—(1) Failure of em- 
ployer or insurance carrier to plead 
the statute of limitations in em- 
ployee’s application for compensation 
is a waiver of such defense. Katsanos 
v. Industrial Commission of Utah, 267 
P. 781, 71 Utah 479. (2) Under Work- 
men’s Compensation Act § 16, barring 
proceedings before the commission 
not commenced within six months 
after the injury, and § 23, providing 
for filing answers, the defense that a 
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claim is barred by the six-month 
period is waived by failure to answer. 
Red River Lumber Co. v. Pillsbury, 
161 P. 982, 174 Cal. 37. 


[ec] Objection timely raised.—Un- 
der Workmen’s Compensation Act 
(Gen. L. 5796), requiring a claim for 
compensation to be made within six 
months after the injury, the question 
of the failure to make such claim was 
seasonably raised when presented be- 
fore the commissioner of industries. 
Petraska v. National Acme Co., 113 
A: 536, 95 Vt. 76. 


Necessity for pleading sée infra § 
35. 


5. See statutory provisions. 


[a] Presentation at. first hearing. 
The defense that an employee failed 
to file his claim for compensation 
within a year after attaining his ma- 
jority is waived, where not presented 
at the first hearing. Johnson v. 
American Machinery & Foundry Co., 
246 N.Y.S. 48, 230 App.Div. 585 (Work- 
men’s Compensation Law § 115, and § 
28, as amended by L. [1925] ¢ 658). 


[b] Before award.—The objection, 
under Workmen’s Compensation Law 
§ 28, to the failure to file a claim with- 
in a year after the accident, may be 
made at any time before an award is 
made, and a waiver of the bar does 
not depend on whether or not the 
objection is taken within a reasonable 
time. Kraemer v. Mergenthaler Lino- 
phe Co., 189 N.Y.S. 193, 198 App.Div. 


6 Industrial Commission of Colo- 
rado v. Cooperative Oil Co., (Colo.) 24 
P.(2d) 753 (where there is evidence 
from which could be inferred that 
compensation was paid which under 
the statute takes the case out of the 
limitations provision). 


7, Davis v. Butler, 185 N.Y.S. 119, 
194 App.Div. 58 


{a] Dlustration.—Where a death 
claim against a householder, who de- 
nied he was the employer of deceased, 
was not filed within a year after 
death, as required by the Workmen’s 
Compensation Law, and the notice of 
hearing which named the household- 
er’s agent stated that the claim was 
against one whom the householder 
claimed was the employer, and the 
hearing was entitled as against that 
party who claimed to be a coemployee 
and the householder was not repre- 
sented by attorney, but attended and 
under the commissioner’s command 
testified as a witness, the statutory 
bar was not waived, and an award 
against the householder was subject 
to reversal as having been rendered 
without giving him his day in court. 
Davis v. Butler, 185 N.Y.S. 119,194 
App.Div. 58. 


8. Authority of commission to or- 
der see infra § 972. 


9. See statutory provisions. 


*By JosEPH W. ROUSE (§§ 814-815). 


[§§ 813-814 


deprived of the defense of limitations by his failure 
to object at the hearing.” 


[§ 814] D. Medical Examination of Employee; 
Autopsies**—1. In General. Under some of the acts 
the employee is required to submit himself to a medi- 
cal examination at the request of the employer, 
and a refusal deprives him of the right to compensa- 
tion pending such refusal.® Such a provision must 


[a] Workmen’s compensation law 
is the sole authority by which the 
court may order a physical examina- 
tion of plaintiff without his consent, 
for in the ordinary case the court is 
without such power. Texas Employ- 
ers’ Ins. Ass’n v. Downing, (Tex.Civ. 
App.) 218 S.W. 112 ferror refused]. 


[b] Nature of proceedings. — An 
employee may be compelled to sub- 
mit to a physical examination in his 
action to set aside an award and for 
compensation in a lump sum. Texas 
Employers’ Ins. Ass’n y. Downing, 
(Tex.Civ.App.) 218 S.W. 112 [error 
refused]. 


[c] Compliance.—Where a _ com- 
pensation claimant submitted himself 
to a. physical examination during the 
trial, and was examined by a physi- 
cian who had been theretcfore em- 
ployed by the employer, assisted by a 
physician who devoted his entire time 
to the medical service of the employ- 
er, such examination was sufficient, 
although the latter physician was not 
called to testify. Studebaker Corpo- 
ration v. Warner, 136 N.E. 575, 78 Ind. 
App. 702. 


{d] Evidence of refusal.—‘“The 
claim that petitioner refused to sub- 
mit to medical examination at the 
trial is not substantiated. Before 
prosecutor’s physician arrived, peti- 
tioner’s counsel announced that they 
would not consent to an examination, 
but no demand appears to have been 
made after the physician arrived, and 
the anticipatory refusal, if it may 
be so called, did not lead prosecutor 
to countermand him, for he appeared 
and was sworn as a witness.” Birm- 
ingham v. Lehigh, etc.,. Coal Co., (N. 
J.Sup.) 95 A. 242, 243. 


[e] Application to prevent hard- 
ship.—If making examination of the 
injured employee, pursuant to the 
workmen’s compensation act, at the 
time of hearing before the industrial 
commission, in any manner places the 
employee at a disadvantage, on show- 
ing of such fact to the commission, it 
would be proper and its duty to con- 
tinue the hearing to a reasonable time 
to allow the employee properly to pre- 
sent his case. Jackson Coal Co. v. In- 
dustrial Commission, 128 N.E. 815, 
295 Ill. 85; Jackson Coal Co. v. Indus- 
eS Commission, 128 N.E. 813, 295 Ill. 

8. 


[f] Right of court to order exam- 
ination.—(1) The provisions for phys- 
ical examination of a servant asking 
damages for personal injuries apply 
after the proceeding has been trans- 
ferred to the courts, as well as while 
pending before the industrial accident 
board. Indemnity Ins. Co. of North 
America v. Murphy, (Tex.Civ.App.) 
53 S.W.(2d) 503 (whether medical ex- 
amination of an injured employee 
shall be required rests exclusively in 
the judgment of the court trying suit 
to set aside the industrial accident 
board’s award, subject to compensa- 


For later cases, developments and changes in the law see Annotations. same title and section number. 


§ 814] 


be strictly construed!® and the requirements essen- 
tial to the imposition of the penalty must be fully 
complied with.1! In some jurisdictions it has been 
held that an order for examination must have been 
made by the board or commission!” and that the stat- 
ute cannot be nullified by refusal to require submis- 
sion to examination.1* In other jurisdictions per- 
mitting a medical examination is diseretionary,** 
but it should be allowed where the true effect and 
extent of the injuries are in doubt and would be 
cleared up by examination.1® Where an order of 
the board is necessary to require the employee to 
submit to examination, notice of such order must be 
given the employee!® and the proceedings cannot be 
suspended unless there is a refusal after notice.1? 
Where the law gives insurer the privilege of having 
a physical examination of the injured employee made 
by his physician, in the event of refusal to sub- 
mit insurer should apply for an order for the exam- 
ination.!® Where the employer must request such 
examination, the request must be properly made?® 
at a reasonable time”°® in writing,?! and where it ap- 
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-made.?3 
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pears that the employee did in fact submit?? com- 
pensation will not be refused. A request for exami- 
nation may be refused where not made until the 
trial and where previous examinations had been 
Where the act requires the employer to 
have the employee examined, or if he fails to do 
so then the employee must select a doctor and be 
examined, if both fail to comply with the act the 
employer’s request at the close of the case for ap- 


- pointment of an examiner is properly refused.?* 


Under a statute making it the duty of the court to 
order examination on application therefor, on dis- 
pute as to the injured employee’s condition, the court 
may order examination without application.?> In 
some jurisdictions the provision for appointment of 
an impartial physician by the board or commission 
is regarded as permissive rather than mandatory.”® 
Where the examining physician is to be appointed 
by the board or commission and is to be disinter- 
ested, the fact that such physician has been em- 
ployed by corporations and insurance companies does 
not render him interested where he has not been 


tion insurer’s right to have the court 
require examination by insurer’s phy- 
sician, if the court declines to direct 
examination by a physician appointed 
by the court); Texas: Employers’ Ins. 
Ass’n v. Downing, supra. (2) Where 
an injured servant, suing to set aside 
the industrial board’s award and for 
a lump sum settlement, had been ex- 
amined by order of the industrial 
board, but had made no claim before 
filing of suit for injuries to sight and 
hearing, and it subsequently became 
known that one of the physicians 
would testify that he had curvature 
of the spine, such facts afforded rea- 
sonable grounds for defendant’s re- 
quest to the court for a physical ex- 
amination as to such matters. Texas 
Employers’ Ins. Ass’n v. Downing, 
supra. (3) It was not necessary that 
a motion should be made that plaintiff 
be refused compensation until he sub- 
mit to examination, since he could not 
be allowed compensation while his re- 
fusal continued. Texas Employers’ 
Ins. Ass’n v. Downing, supra. 


10. Helfenberger v. Harriman 
Northeastern R. Co., 299 S.W. 793, 156 
Tenn. 14. 


[a] Rule applied.—As strict con- 
struction is required so as not to im- 
pose on the employee any obligation 
not expressly required, the court may 
not require an injured employee to 
leave the county where suit is pend- 

‘ing for examination by the employer's 
physician. Helfenberger v. Harriman 
Northeastern R. Co., 299 S.W. 793, 156 
Tenn. 14. 


11. Smith v. Marshall Ice Co., 217 
N.W. 264, 204 Iowa 1348. 


12. Burns v. 4Xtna Life Ins. Co., 
(Mont.) 26 P.(2d) 175, 176; Williams 
Bros. v. State Industrial Commission, 
21 P.(2d) 487, 163 Okl. 155. 


“The statute is mandatory but it is 
not self-executing.’”’ Burns v. Atna 
Life Ins. Co., supra. 


13. Burns v. A4Stna Life Ins. Co., 
supra. 

14. Liberty Mut. Ins. Co. v. Max- 
well, 46 S.W,(2d) 67, 164 Tenn. 1; 


Casualty Reciprocal Exchange v. 
Stephens, (Tex.Commn.App.) 45 S.W. 
(2d) 143 [aff (Civ.App.) 25 S.W.(2d) 
180]; U. S. Fidelity & Guaranty Co. 
Vv. Nettles, (Tex.Commn.App.) 35 S. 
W.(2d) 1045 [rev (Civ.App.) 21 S.W. 
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(2d) 31]; Indemnity Ins. Co. of North 

America v. Murphy, (Tex.Civ.App.) 53 

S.W.(2d) 503; Petroleum Casualty Co. 

v. Bristow, (Tex.Civ.App.) 35 S.W. 

(2d) 246; Texas Employers’ Ins. Ass’n 

se Adcock, (Tex.Civ.App.) 27 S.W.(2d) 
oe 


fa] Rule applied.—(1) A work- 
man’s compensation insurer, not filing 
a motion to direct examination of the 
injured employee by insurer’s physi- 
cian after the court’s refusal to order 
examination by a physician appointed 
by the court cannot complain of such 
ruling. Indemnity Ins. Co. of North 
America v. Murphy, (Tex.Civ.App.) 53 
S.W.(2d) 503. (2) Overruling insur- 
er’s motion to require employee to be 
physically examined is not error in 
an employee’s suit to set aside the in- 
dustrial board’s award, where insurer 
had time therefor before trial. Texas 
Employers’ Ins. Ass’n v. Adcock, (Tex. 
Civ.App.) 27 S.W.(2d) 368. (3) Ina 
compensation case, refusal of insur- 
er’s demand at hearing for X-ray ex- 
amination, on the court’s appointment 
of a physician to examine claimant, is 
not an abuse of discretion, where oth- 
erwise postponement would have re- 


sulted. Petroleum Casualty Co. v. 
Bristow, (Tex.Civ.App.) 35 S.W.(2da) 
246. (4) Refusal to permit a physi- 


cal examination of a compensation 
claimant at trial, because of a prior 
examination for the same injury, is 
not an abuse of discretion. U. S. 
Fidelity & Guaranty Co. v. Nettles, 
(Tex.Commn.App.) 85 S.W.(2d) 1045 
[rev (Civ.App.) 21 S.W.(2d) 31]. (5) 
Failure. to require an injured em- 
ployee, examined by the employer’s 
physicians and under their care, to 
submit to further examination by the 
same physicians is not an abuse of 
discretion. Liberty Mut. Ins. Co. v. 
Maxwell, 46 S.W.(2d) 67, 164 Tenn. 1. 


[b] Mandatory in particular cases. 
—The general provisions of the work- 
men’s compensation law relative to 
compelling a servant suing for person- 
al injuries to submit to examination 
by physicians are not limited by the 
specific provisions requiring its exer- 
cise in particular cases, but make its 
exercise in those particular cases 
mandatory instead of discretionary. 
Texas Employers’ Ins. Ass’n v. Down- 
ing, (Tex.Civ.App.) 218 S.W. 112 [er- 
ror refused]. 


15. Texas Employers’ Ins. Ass’n v. 


Downing, supra. 


[a] Rule applied.—In a proceeding 
to compel the injured servant to sub- 
mit to a physical examination, where 
there was no conflict in the evidence 
on the hearing of the motion to the 
effect that an X-ray examination 
would be helpful in clearing up the 
controversy as to spinal injury, the 
testimony of a physician on the subse- 
quent trial would not justify the 
court’s overruling such motion as a 
matter of discretion. Texas Employ- 
ers’ Ins. Ass’n v. Downing, (Tex.Civ. 
App.) 218 S.W. 112 ferror refused]. 


16. High Splint Coal Co. v. Camp- 
bell, 1° SSW. (2d) 1051,° 222° Keys 590. 
[a] Proof (1) that an order that 


the employee submit to a physician’s 
examination may be made only on the 
compensation board’s records and not 
by parol (High Splint Coal Co. v. 
Campbell, 1 S.W.(2d) 1051, 222 Ky. 
591), (2) but the order must recite 
facts charging claimant with notice 


of entry, or copy must be served 
(High Splint Coal Co. vy. Campbell, 
Supra). 


17. High Splint Coal Co. v. Camp- 
bell, supra. 


18. Texas Employers’ Ins. Ass’n v. 
Downing, (Tex.Civ.App.) 218 S.W. 
112 [error refused]. 


19. Long v. Alabama Petroleum 
Co., 3 La.App. 109; Paglieranis’ Case 
170 N.E. 72, 270 Mass. 368. i 


20. Hafer Washed Coal Co. v. In- 
dustrial Commission, 127 N.E. 752, 
293 Ill, 425. 


[a]. Request at hearing.—While 
the request should ordinarily be made 
before the hearing, in a proper case 
it may be made at the hearing. Hafer 
Washed Coal Co. v. Industrial Com- 
mission, 127 N.E. 752, 293 Ill. 425. 


21. Union Lumber Co. v. Industrial 
Accident Commission of California, 12 
P.(2d) 1047, 124 Cal.App. 584. 


22. Smith v. Marshall Ice Co., 217 
N.W. 264, 204 Iowa 1348. 


23. Employers’ Liability Assur. 
Corporation v. Williams, (Tex.Civ. 
App.) 293 S.W. 210. 


24. Gordon v. Home Accident Ins. 
Co., 130 So. 664, 14 La.App. 666. 


25. Connell v. Gilliland Oil Co., 2 
La.App. 435. 


26. O’Neil’s Case, 159 N.E. 781, 262 
Mass. 266. ‘ 
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employed by insured nor the carrier in the particular 
case.2*7 The employer need not first pay the com- 
pensation before being entitled to have the employee 
examined and his right to compensation suspended 
in ease of refusal,?®§ and his right to require examina- 
tion is not limited to cases where he acknowledges 
liability to pay compensation?® but extends to cases 
where the employee’s right to compensation has not 
been determined.?® Where the act requires the em- 


ployee to submit to examination at intervals of four’ 


weeks, an employer is entitled to demand another 
examination where such time has elapsed.?! The 
board or commission may order claimant in another 
state to be examined by a doctor at the place where 
claimant resides.*?, An employer is not required to 
pay traveling expenses of the injured employee ap- 
pearing before a physician for examination.*® An 
employee cannot at the hearing object to the ap- 
pointment of a physician for examination on the 
ground that the examination is unreasonable as to 
time and place where he has failed to object, when the 
appointment was made and has in fact submitted to 
the examination without objection. Where no 


compensation proceeding is pending, submission, to 
Com-. 


a request for examination is unnecessary.?® 
pensation will not be denied because of refusal to 
submit to an examination which undisputed evi- 
dence shows is unnecessary*® or which is unreason- 
able.2* Having submitted to exemination, claim- 
ant may refuse to enter a hospital and submit to 
tests,*?® and it has been held not improper to refuse 
a request for another examination after submission 
to one at an earlier request.?® Refusal to require 
an employee to submit to an examination necessitat- 
ing the use of an anaesthetic has been held not im- 


27. Krajewski v. Amalgamated 
Leather Cos., (Del.Super.) 151 A, 724. 


28. Pocahontas Mining Co. v. In- 
dustrial Commission, 134 N.E. 160, 301 


E. 124, 302 Ill. 27. 
[a] 
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fe 


Tllustration.—Where an appli- 
cant for compensation and his employ- 
er stipulated at the hearing that, 


[§ 814 


proper.*® The right to require a physical examina- 
tion of the employee may be waived.** 


The English act provides that any workman re- 
ceiving weekly payments under the act may be 
required from time to time to submit himself for 
examination by a duly qualified medical practi- 
tioner to be provided and paid by the employer.*? 
In case the workman refuses to submit himself to 
such examination,*® or in any way obstructs the 
same,** his right to such weekly compensation shall 
be suspended until such* examination has taken 
place. There is a similar provision for examination 
after the employee has given notice of aceident.*° 
Under these provisions the employee must submit 
to repeated examinations if reasdnable.*® Under 
the National Insurance Act of 19H, the its of an 
approved society in attempting tomlimit the doctors 
whose certificates may be accepted as proof of in- 
capacity is one which may be inquired into by the 
courts and is not a mere matter of internal admin- 
istration.*? 


In case of industrial diseases under the English 
act the right to compensation is based on the ob- 
taining of a certificate of a certifying surgeon ap- 
pointed under the Factory and Workshop Act of 
the district in which the workman is employed.*® 
Where the certificate is ambiguous and contradic- 
tory, the judge may refuse to act on it.49 An em- 
ployee who has been refused a certificate that his 
disease was due to the employment is not barred 
from establishing such fact as in ordinary cases.®° 


Medical referee. Where after a medical examina- 
tion the parties have been unable to come to an 
agreement, provision is made by the English act for 


44. Harrison v. Dowling, [1915] 3 
K.B, 218, 8 B.W.C.C. 544 (holding that 
enlistment in a regiment which was 


if afterward sent to India did not 


‘Til. 462. 


29. Paradise Coal Co. v. Industrial 
Commission, 134 N.E. 167, 301 Ill. 504. 


» 30. Paradise Coal Co. v. Industrial 
Commission, supra; Jackson Coal Co. 
v. Industrial Commission, 128 N.E. 
815, 295 Ill. 85; Jackson -Coal ‘Co. v. 
Industrial Commission, 128 N.E..813, 
295 Ill. 18. 


31. Valier Coal Co. v. Industrial 
Commission, 150 N.H. 651, 320 Ill. 69. 


32. High Splint Coal Co. v. Camp- 
bell, 1 S.W.(2d) 1051, 222 Ky. 591. 


33. High Splint Coal Co. v. Camp- 
bell, supra. 


34. Lefebvre v. Western Coal & 
Mining Co., 289 P. 456, 131 Kan. 1. 


35. Lenon v. Standard Oil Co., 5 
P.(2d) 853,134 Kan. 289. 


36. United States Fidelity & Guar- 
anty Co: v. Wickline, 170 N.W. 193, 
‘103 Neb. 21, 6 A.L.R. 1267. 


37. United States Fidelity & Guar- 
anty Co. v. Wickline, 173 N.W. 689, 
103 Neb. 681. 


38. Burns v. 4tna Life Ins. Co., 
(Mont.) 26 P.(2d) 175. 

39. Schmana v. Swift & Co., 214 P. 
567, 113 Kan. 340. 


40. Gilbreath v. Prairie Oil & Gas 
Co., 278 P. 707, 128 Kan. 618. 


41. Central Illinois Public Service 
Go. v. Industrial Commission, 134 N. 


the commissioner desired. to have the 
applicant undergo a physical exami- 
nation, he might be examined at the 
employer's expense, and that both 
parties waived cross-examination of a 
physician, the employer waived its 
right to question the commissioner’s 
failure to order such examination. 
Central Illinois Public Service Co. v. 
Industrial Commission, 134 N.E. 124, 
302/111. 27. 


42. Workmen’s Compensation Act 
(1906) schedule I (14). 


43. Harrison v. Dowling, [1915] 3 
K.B. 218, 8 B.W.C.C, 544 (holding that 
refusal was not shown); Warby v. 
Plaistowe, 4 B.W.C.C. 67 (holding that 
a workman could not make it a con- 
dition that the examination be at his 
solicitor’s office or in his solicitor’s 
presence); Harding v. Royal Mail 
Steam Packet Co., 4 B.W.C.C. 59 (hold- 
ing that refusal to go to the surgery 
of the employer’s doctor was not 
necessarily unreasonable). 


[a] Presence of workman’s doctor. 
—The workman has no absolute right 
to have his own physician present at 
the examination, but it is a question 
of reasonableness in each case. Mor- 

gan v. Dixon, [1912] A.C. 74, 5 BW. 
G. C. 184 [dism appeal 4 B.W. Cc. C. 363]. 
But see Devitt v. Steamship Bain- 
bridge, [1909] 2 K.B. 802, 2. B.W.C.C. 
383 (holding that the workman is en+ 
titled to demand that his own doctor 
be present). 


amount to an obstruction). See Baird 
v.. Kane, 7 F.(Ct.Sess.) 461 (holding 
that refusal to come from Ireland to 
Glasgow for examination was not un- 
reasonable); Finnie v. Duncan, 7 F. 
(Ct.Sess. ) 254, ‘ 


45. Workmen’s Compensation Act 
(1906) schedule I (4). See Osborn v. 
Vickers,, [1900] 2. Q.B. 91, 2>W.C.C. 130 
(under the act of 1897). 


46. Smith v. Davis, [1915] A.C. 
528, 8 B.W.C.C. 313. [aff 7 B.W.C.C. 
138]; Major v.. South Kirkby, etce., 
Collieries, [1913] 2 K.B. 145, 6 B.W. 
Cres 169; Longhurst vy. Steamship 
Clement, 6 B.W.C.C. 218. 


47. Heard v. Pickthorne, [1913] 3 
K.B. 299, 6 B.W.C.C. N53 [rev 6 B.W. 
€.C. N91: 


48. See Workmen’s Compensation 
Act (1906) § 8; and Mapp v. Straker, 
7 B.W.C.C..18 (where the right to 
cross-examine the certifying surgeon 
was considered); Curtis v. Black, 
[i909] 2 KB. 529, PALE AN AK ON OF P13 0) 


{a] | Production of certificate at ar- 
bitration is sufficient. Taylor v. 
Burnham, 2 B.W.C. Cc. 247, 46 Sc.L. Rep. 
482. 


[b] Appeal may we taken to a med- 
ical referee. Birks v. Stafford Coal, 
etc., Co., [1913] 3 K.B. 686, 6 B.W.C.C. 
617. 


49. Mapp v. Straker, 7 B.W.C.C, 18. 


50. McGinn v. Udston Coal Coy 5 
B.W.-C.C. 559. 


For later cases, developments and changes in the’ law see Annotations, same title and section number. 
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reference to a medical referee.5! The referee is 
required to give a certificate as to the condition of 
the workman and his fitness for employment, speci- 
fying, where necessary, the kind of employment for 
which he is fit, which certificate is conclusive evi- 
dence as to the matters certified.°? This provision 
applies in like manner where no agreement can 
be come to between the employer and the work- 
man as to whether, or to what extent, the inea- 
pacity of the workman is due to the accident.®* 
Arbitration proceedings are not barred by the re- 
port of a medical referee that incapacity has 
ceased,°* and the report of the medical referee does 
not preclude the taking of proof as to the em- 
ployee’s earning capacity.5> Under the section re- 
lating to industrial diseases, the medical referee 
is limited to determining whether the original cer- 
tificate as to incapacity was rightly granted.®® 


[§ 815] 2. Autopsy.°*% Statutory provisions in 


some jurisdictions provide for autopsies in cases of . 


death of employees.®7 A statutory provision relative 
to medical examination of injured employees has 
been held not to extend to autopsies®® so that, while 
the employer may require.a report of examination 
by a physician of the employee, he cannot under such 
a provision demand the report of a post mortem,°® 


51. Carroll v. Gray, 3 B.W.C.C. 572, 
[1910] S.c. 700 (holding that refer- 
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physical condition, was not final as to 
his earning capacity, and the arbitra- 
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and there is no similarity in principle between re- 
fusal to submit to medical or surgical treatment and 
refusal to permit an autopsy.°® In some jurisdic- 
tions where the alleged accident has resulted in 
death, the family of the employee are not required 
to consent to an autopsy,®! but the employer, where 
he has a right to an autopsy, may enforce it by ap- 
propriate proceedings,*? and where the matter is 
discretionary with the board an autopsy will not be 
ordered unless there is a strong showing that it is 
necessary and justice requires it. Under a pro- 
vision giving the right to require an autopsy, re- 
fusal by the next of kin does.not deprive the ‘board 
or commission of jurisdiction to proceed to a final 
disposition of the proceeding.*4 Where the act al- 
lows an autopsy when requested, one seeking com- 
pensation under the act cannot deny the employer’s 
right to have an autopsy when he makes a reason- 
able and seasonable request therefor.®® Demand for 
an. autopsy should be made at a reasonable time and 
place.®® The right to an autopsy may be waived.°*? 


{[§ 816] HE. Arbitration*®*—1. Single Arbitrator 
—a. In General. Where the statute provides that, 
in default of agreement, the compensation shall be 
settled by a single arbitrator appointed by the 
court,®°® the remedy of arbitration is distinct from 


61. Travelers’ Ins, Co, v. Lay, 146 
S.E. 641, 39 Ga.App. 273; Indianapo- 


ence could not be made by an arbi- 
trator where there has been no proof 
as to the question to be submitted). 


{a] Privilege—It has been held 
that the report of a referee is privi- 
leged and only for use of the judge. 
Bowden vy. Barrow, 3 W.C.C. 215. 


[b] Under the act of 1897 the 
workman was not required to submit 
himself to an examination by a med- 
ical referee where he had submitted 
to an examination by the employer’s 
physician. Neagle v. Nixon’s Nav. 
Co., [1904] 1 K.B. 339, 6 W.C.C. 140. 


52. Wemyss Coal Co. v. Gruden, 
6 B.W.C.C. 393, [1913] S.C. 534; Sap- 
cote v. Hancock, 4 B.W.C.C.. 184; 
Bryce v. Connor, 7 F. (Ct.Sess.) 193; 
Gourlay v. Ferrier, 39 Se.L.Rep. 453; 
Boase Spinning Co. v. McAvan, 38 Sc. 
L.Rep. 772. See also Chuter v. Ford, 
OLS ses a es ee Phae 6 bus.” 100 
(considering the conclusive'ness of 
the certificate in the case of indus- 
trial diseases). 


53. See McGhee v. Summerlee Iron 
Co., 4. B.W.C.C. 424 (holding that the 
burden of proof of supervening inca- 
pacity due to the accident was on the 
employee). 


54. Cruden v. Wemyss Coal Co., 6 
B.W.C.C, 398, [1913] S.C. 534 (holding 
that, where a medical referee reports 
that a person’s condition is such that 
he ought to be fit to resume his ordi- 
nary work, the court, on a review, will 
not hear evidence as to his physical 


fitness on which .point the referee’s: 


certificate is final, but will hear evi- 
dence as to the person’s wage-earn- 
ing capacity) United Collieries v. 
King, 3 B.W.C.C., 546, £1919] S.C. 42. 


55. Wemyss Coal Co. v. Cruden, 6 
B.W.G.C. 3938, [1913] S.C. 534; Arnott 
v. Fife Coal Co., [1911] S.C. 1029, 1262 
(where an arbitrator ended the com- 
pensation on the ground that the med- 
ical referee had certified that ' the 
workman was physically, fit to resume 
work and that the certificate was final, 
and it was held that such certificate, 
although final as to the workman’s 


tor must hear evidence on that mat- 
ter). But see Gray v. Shotts Iron Co., 
6 B.W.C.C. 287, [1912] S.C. 1267 (hold- 
ing that, where the referee reports 
that the ‘employee is fit to resume his 
work, proof cannot be taken of his 
earning capacity where the employee 
asserts that he has gone to work and 
ascertained that his earning ability is 
reduced). 


56. Garrett v. Waddell, 5 B.W.C.C. 
507, [1911] S.C. 1168. 


5614. Exclusion of evidence in ab- 
sence of notice of post mortem exam- 
ination see infra § 974. 


57. See statutory provisions. 


[a] Construction of statute.—The 
right to an autopsy given by the 
workmen’s compensation: act does not, 
it has been held, give the employer 
the right to an autopsy where the 
cause of death is clearly apparent, as 
such construction would be unreason- 
able and the right is to be exercised 
with caution. Indianapolis Abattoir 
at v. Bryant, 119 N.E. 24, 67 Ind.App. 


[b] Operation and effect of statute. 
—(1) A statute authorizing an au- 
topsy is not a condition precedent to 
bringing suit but may be enforced in 
a pending cause. Summit Coal Co. v. 
Walker, 107 So. 905, 214 Ala. 332. (2) 
The court may exercise discretion as 
to allowing a continuance pending 
compliance with its order for an au- 
topsy under statute. Summit Coal Co. 
vy. Walker, supra (the judge of a cir- 
cuit court, granting an order for an 
autopsy had jurisdiction as circuit 
court throughout state). (3) A judg- 
ment in compensation proceedings is 
not invalid for failure of the court 
to enforce compliance with an order 
for an autopsy. Summit Coal Co. v. 
Walker, supra. 


58. Golden v. Wilson & Co., 281 P. 
860, 129 Kan. 100. 


59. Golden vy. Wilson & Co., supra. 
60. Taylor’s Case, 142 A. 730, 127 
Me. 207. 


*By WM. HOWARD BUCHANAN (§§ 816-847). 


lis Abattoir Co. v. Bryant, 119 N.E. 
24, 67 Ind.App. 225; Voorhees v. Smith 
Schoonmaker Co., 86 N.J.Law 500, 92 
A. 280; Lenoir Car Works v. Hill; 44 
S.w. (2a) 321, 163 Tenn, 578. 


[a] Refusal not unequivocal.— 
Where the next of kin told an agent 
of the employer that she would not 
allow an autopsy unless absolutely 
necessary, but that she would talk 
with the employer, there was no un- 
equivocal refusal to grant the right to 
do so. Indianapolis Abattoir Co. v. 
Bryant, 119 N.E. 24, 67 Ind.App. 225. 


62. Lenoir Car Works v. Hill, 44 
ule, (2d) 321, 163 Tenn. 578. 


Cabe v. Parker- eae Sexton, 
162 Ss. BH, 223, 202'N.C, 1 


[a] ities Sapa eo 8 the body 
was not embalmed, and had been 
buried more than a month in a wooden 
coffin, and the autopsy would not at 
that time reveal the cause of death, 
the industrial. commission properly 
denied the insurance carrier an _autop- 
sy on the employee’s body. Cabe v. 
Parker-Graham-Sexton, 162 S.E. 223, 
202 N.C. 176. 


64. Indianapolis Abattoir Co. v. 
Bryant, 119 N.E. 24, 67 Ind.App. 225. 


65. Battle Creek Coal & Coke Co. v. 
Martin, 290 S.W. 18, 155 Tenn, 34, 


[a] Rule applied.—Where an au- 
topsy was made under the belief that 


the widow had consented, exclusion 


of testimony concerning the autopsy 
was error, although the widow did not 
consent. Battle Creek Coal & Coke Co. 
v. Martin, 290 S.W. 18, 155 Tenn. 34. 
66. Vonnegut Hardware Co. v 
Rose, 120 N.H. 608, 68 Ind.App. 385. 
67. Indianapolis Abattoir Co. v. 
Bryant, 119 N.H. 24, 67 Ind.App. 225. 
68. Conclusiveness of decision of 
arbitration committee see infra § 1100. 
Review of decision of arbitration 
committee see infra § 1121 et seq. 


69. See statutory provisions. 
[a] Under English statute of 1906 
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(1) in the absence of agreement, ques- 
tions arising under the act may be 
settled by a committee, if any exists, 
representing the employer and em- 
ployees (Mulholland v. Whitehaven 
Colliery Co., 3 B.W.C.C. 317), (2) by 
a single arbitrator agreed on by the 
parties (Workmen’s Compensation 
Act [1906] schedule II (2)), (8) by 
the judge of the county court (Work- 
men’s Compensation Act £1906] 
schedule II (2); Rex v. Owen, [1902] 
2 K.B. 436, 4 W.C.C. 150), (4) or by 
a single arbitrator appointed by that 
judge (Workmen’s Compensation Act 
[1906] schedule II (8)), (5) or by 
the sheriff’s court in Scotland (Rex v. 
Owen, [1902] 2 K.B. 486, 4 W.C.C. 
150). (6) The county court judge 
acting under this provision acts in 
the capacity of arbitrator and not of 
judge (Mountain v. Parr, [1899] 1 Q. 
B. 805, 1 W.C.C. 110), (7) and he can- 
not exercise powers: which he pos- 
sesses as judge and not by virtue of 
the compensation act (Turner v. 
Kingsbury Collieries, Ltd., [1921] 3 
K.B. 169; Taylor v. Cripps, [1914] 
3 K.B. 989, 7 B.W.C.C. 623; Moun- 
tain v. Parr, [1899] 1 Q.B. 805, 1 W. 
c.C. 110). (8) Thus the county court 
judge sitting as an arbitrator has no 
power to make an order for the ex- 
amination of applicant who is in a 
hospital, by a substitute. Taylor v. 
Cripps, [1914] 3 K.B. 989, 7 B.W.C.C. 
628. (9) An application for a new 
trial cannot be entertained after the 
award has been made. Mountain v. 
Pann dw C-Gs 120) 15: LR 262° 
(10) There is no power in the arbi- 
trator to order interrogatories to:be 
delivered, or an answer to interroga- 
tories. Sutton v. Great Northern R. 
Co., [1909] 2 K.B. 791, 2 B.W.C.C. 428. 
(11) When the award has been prop- 
erly drawn up, signed, and sealed, the 
judge has no power to alter it. Mow- 
lem v. Dunne, [1912] 2 K.B. 136, 5 
B.W.C.C. 382. (12) Prohibition will 
not lie to an arbitrator under the act, 
whether he is a county judge or not. 
Turner vy. Kingsbury Collieries, Ltd., 
[1921] 3 K.B..169. (138) Perjury be- 
fore an arbitrator is punishable as 
committed in a judicial proceeding. 
Rex v. Crossley, [1909] 1 K.B. 411, 
2 B.W.C.C. 451. (14) The judge may 
in his discretion refuse to hear the 
managing clerk of the workman’s so- 
licitor. Rogers v. Metropolitan Bor- 
ough, 7 B.W.C.C. 432. (15) His dis- 
cretion cannot be enlarged by con- 
tract or estoppel. Dutton v. Sneyd 
Bycars Co., Ltd., [1920] 1 K.B. 414. 
(16) In order that there may be an 
arbitration, a question must have 
arisen. Summerlee Iron Co. v. Free- 
land, [1913] A.C. 221, 6 B.W.C.C. 255 
faff 5 B.W.C.C. 598, [1912] S.C. 1145]; 
Cooper v. Wales, [1915] 3 K.B. 210, 
8 B.W.C.C. 595; Rhodes v. Soothill 
Wood Colliery Co., [1909] 1 K.B. 
191, 2 B.W.C.C. 377; Bedwell v. Lon- 
don Electric R. Co., 7 B.W.C.C. 685; 
Wooder v. Lush, 7 B.W.C.C. 673; 
Sampson v. General Steam Nav. Co., 
7 B.W.C.C. 107; Payne v. Fortescue, 
Brown v. Hunter, 5 
C. 589; Barron v. Carmichael, 5 
.C. 436; Higgins v. Poulson, 5 
C. 66; Brooks v. Knowles, 5 
.C. 15; Mercer v. Hilton, 3 B.W. 

Harland v. Radcliffe, 2 B.W. 

374; Ellis v. Lochgelly Iron, etc., 
.. 2 B.W.C.C. 136, 46 Sc.L.Rep. 960; 
nes v. Great Cent. R. Co., 4 W.C.C. 
; Webster v. London, etc., R. Co., 
3 W.C.C. 52; Gourlay v. Sweeney, 8 
F. (Ct.Sess.) 965; Caledon Shipbuild- 
ing, etc.,.Co. v. Kennedy, 8 F. (Ct. 
Sess.) 960. (17) Requirement of a 
dispute applies only to original ap- 
plications and not to applications for 
a review. Tyne Tees Shipping Co. 
v. Whilock, [1913] 3 K.B. 642, 6 B.W. 
C.c. 559. (18) An application cannot 
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be entertained where there has been | (15); 


an agreement. Field v. Longden, 
[1902] 1 K.B. 47, 4 W.C.C. 20; Fox v. 
Battersea Borough Council, 4 B.W. 
C.C. 261; Hawkes v. Coles, 3 B.W.C. 
C. 163 (holding alleged agreement not 
genuine); Baird v. Dempster, 2 B. 
W.C.C. 144, 46 Sc.L.Rep. 119; Loch- 
gelly Iron, etc., Co. v. Sinclair, [1907] 
S.C. 1071; Dunlop v. Rankin, 39 Sc. 
L.Rep. 146; Trenear v. Wells, 3 W. 
C.C. 58; Busby v. Richardson, 3 W.C. 
C. 54. See Kane v. Stein, 8 B.W.C.C. 
620, [1915] S.C. 863 (holding that ap- 
plication did not show agreement); 
Dempster v. Baird, 1 B.W.C.C. 62, 45 
Se.L.Rep. 432 (holding that agreement 
had terminated). (19) An application 
to record a memorandum of agree- 
ment and arbitration proceedings in 
respect of the same accident cannot 
proceed simultaneously. King >v. 
Armiston Coal Co., [1913] S.C. 892. 
(20) Where an application for com- 
pensation is met by a contention that 
there is a recorded agreement, the 
judge must find whether there was 
or was not an agreement. Rees V. 
Consolidated Anthracite Collieries, 5 
B.W.C.C. 403. (21) If there was, the 
agreement as recorded must stand re- 
corded. If there was not, then the 
recorded memorandum must be re- 
moved from the register and the ap- 
plication for compensation heard. 
Rees vy. Consolfdatéd Anthracite Col- 
lieries, 5 B.W.C.C. 403. (22) An un- 
registered agreement as to a lump 
sum payment, however, is no bar to 
a claim for compensation. Bates v. 
Holding, 7 B.W.C.C. 80. (23) Particu- 
lars correctly describing the nature 
of the injury need not be amended 
because of inaccuracy as to the ef- 
fect. Sidney v. Collins, 3 B.W.C.C. 
433. (24) The employee is not bound 
to prove answers in his particulars 
which are not traversed by the em- 
ployer. Rudge v. Young, 7 B.W.C.C. 
406. (25) An adjournment may be 
had to enable the workman to meet 
an unexpected defense (Casey v. 
Humphries, 5 B.W.C.C. 625, 29 T.L.R. 
647), (26) but it is not compulsory 
where sought to permit the filing of 
an answer by the employer (Silvester 
Vi Gude.) W..C:C, £20, 15.7 aR 434), 
(27) The arbitrator is bound to hear 
proof that death resulted from an ac- 
cident arising out of and in the course 
of employment. Malone y. Cayzer, 
1 B.W.C.C. 27, 45 Se:L.Rep. 351. ) (28) 
The arbitrator must consider the evi- 
dence which is tendered, as well as 
his own local knowledge of the condi- 
tion of the labor market. Dyer v. 
Wilsons, etc., Coal Co., 8 B.W.C.C. 
867,-[1915] S.C. 199. (29) A witness 
may be recalled and additional evi- 
dence taken after the judge has begun 
his award. Peters v. The Steamship 
Argol, 5 B.W.C.C. 414. (30) A dec- 
laration of liability should be applied 
for as soon as possible (Marshall vy. 
Clayton & Shuttleworth, [1919] 1 K.B. 
509) (81) and should be considered 
too late when not asked for until aft- 
er the award has been made (Mar- 
shall v. Clayton & Shuttleworth, su- 
pra). (32) Where a judge is sitting 
as an arbitrator, he does not ‘have all 
the powers of a county judge, and 
cannot direct that evidence be taken 
by the commission. Taylor v. Cripps, 
[i914 jo SKB 939° - 633) The court 
may send the case back for a rehear- 
ing by the judge, although the case 
was originally dealt with by his dep- 
uty. Hunter vy. Simner, [1922] 2 K. 
B. 170. (34) On an arbitration the 
arbitrator may, subject to regulations 
made by the secretary of state and 
the treasury, submit to a medical 
referee for a report any matter which 
seems material to any question aris- 
ing in the arbitration. Workmen’s 
Compensation Act (1906) schedule II 
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Carolan v. Harrington, [1911] 
2°K.B. 733, ‘4 B.W.C.C. 253; Henrick- 
sen v. The Steamship Swanhilda, 4 
B.W.C.C. 233; McGhie v. United Col- 
lieries, [1910] S.C. 927. (385) The 
medical referee’s report is not con- 
clusive, but must be weighed with 
the other evidence. Scotstoun Est. 
Co. v. Jackson, 4 B.W.C.C. 381, [1911] 
S.C. 564; Quinn v. Flynn, 3 B.W.C.C. 
594; Dowds v. Bennie, 40 Sc.L.Rep. 
239. Contra Gourlay v. Ferrier, 39 
Se.L.Rep. 453. (36) The report of 
such a referee should be considered, 
although not directly responsive to 
the question submitted. Gracie v. 
Clyde Spinning Co., 8 B.W.C.C. 630, 
[1915] S.C. 906. (37) Where there is 
ambiguity, the report may be sent 
back for an explanation as to its 
meaning (Kennedy v. Dixon, 6 B.W. 
C.C. 434, [1913] S.G. 659), (38) or for 
a direct finding (Winters v. Addie, 
ete., Collieries, 5 B=sW.C.C. 511 [1911] 
S.C. 1174). (39) A reference should 
not be made before the evidence has 
been taken. Peill v. Payne, 8 B.W. 
C.Ci 3111s Gray, v. Carron, 13; B. WCC. 
572, [1910] S.C. 700; Johnstone v. 
Cochran, 41 Sc.L.Rep. 644. (40) The 
judge of the county court, if he sees 
fit, may also summon a medical ref- 
eree to sit with him as an assessor. 
Workmen’s Compensation Act (1906) 
schedule II (5). (41) A medical as- 
sessor cannot act as such when he 
has as medical referee dismissed ap- 
plicant’s appeal against a certifying 
surgeon’s certificate. Wallis v. Sout- 
ter, [1915] W.N. 68. (42) Where an 
arbitrator is sitting with a medical 
assessor, he has a right to act on the 
advice of the assessor on matters of 
medical opinion and medical infer- 
ence, even if there is not any cor- 
responding opinion on the part of the 
medical witnesses. "Woods v:. Wilson, 
8 B.W.C.C. 288, -84 L.J.K.B., 1067, 6 
BOW.C:Ce* 750,529 1 Ray 1265 C43) 
The judge should state in brief form 
the facts on which he makes his 
award (Griggs v. The Steamship 
Gamecock, °6) B.W.C.C,- 15°: Jones. -v. 
Tirdonkin Colliery Co., 5 B.W.C.C. 3; 
Marshall v. Price, 30 T.L.R. 248) (44) 
and should take a note of the pro- 
ceedings whether requested so to do 
or not (Turner vy. Miller, 3 B.W.C.C. 
305; Rayman vy. Fields, 3 B.W.C.C. 
119; Wright v. Sneyd Collieries, 84 
L.J.K.B. 1332). (45) Where the ma- 
terial facts are not brought out in 
the evidence (Shaw v. Greenacres 
Spinning Co., 8 B.W.C.C. 35), (46) 
or where the judge’s notes are insuffi- 
cient (Walsh v. Scanlan, 8 B.W.C.C. 
414; Taylor v. Ward, 7 B.W\C.C. 441; 
Rayman y. Fields, 3,B.W.C.C. 119; 
Gellyceidrim Colliery Co. v. Rogers, 
3 B.W.C.C. 62; Griffiths v. Wynnstay 


Collieries, 2 B.W.C.C. 450; Brine v. 
Corry, 7 W.C.C. 130), (47) the case 
may be sent back for retrial. So also 


where the judge has failed to find 
as to a material point (Seller v. Bos- 
ton Rural Dist. Council, 7 B.W.C.C. 
99; Silk v. Isle of Thanet Rural Dist. 
Council, 6 B.W.C.C. 539; Ellis v. Fair- 
field Shipbuilding, ete., Co., 6 B.W.C. 
C.,. 308; WEL9IT3]  SiCl 2htise (Cheverton 
v. Oceanic Steam Nav. Co., 6 B.W.C.C. 
253; Rees v. Consolidated Anthracite 
Collieries, 5 B.W.C.C. 403; Cowan v. 
Simpson, 3 B.W.C.C. 4). (48) The ar- 
bitrator must determine the status of 
claimant alleging himself to be an 
illegitimate child of a deceased em- 
ployee. Johnstone y, Spencer, 1 B.W. 
C.C. 302, 45 Sc.L.Rep. 802. (49) So, 
where the trial judge has made two 
findings, one in favor of applicant and 
one in favor of the employers, and 
neither is apparently supported by 
the evidence, the case must be sent 
back for a new trial. Sambrook vy. 
New Sharliston Collieries Co., 7 B.W. 
C.C. 728. (50) The arbitrator should 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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make it clear what rulings he makes 
on questions of law and what rulings 
he makes on questions of fact. King 
v. Port of London Authority, [1920] 


A.C. 1; Hutchison v. McKinnon, 
(1916] 1 A.C. 471; Herbert v. Fox & 
Conf eta OG diy te ALC 405. (5.1) 


Where the findings of the arbitrator 
are incomplete and ambiguous or ob- 
secure, the case should be remitted 
(Kerr v. Ayr Steam Shipping Co., 
EcadyrpigToy AC} 217), (62), but sa 
remit is not intended to assist the 
court in substituting itself for the 
arbiter (Kerr v. Ayr Steam Shipping 
Co., Ltd., supra). (53) The statutory 
form of award which is to be adopt- 
ed in ordinary cases is for compensa- 
tion iat a stated sum per week “to 
continue during the total or partial 
incapacity.” Higgins v. Poulson, 
[1912] 2°:K.B. 292, 5 B.W.C.GC. 340. 
(54) There is no authority to make 
an award to cease at a certain date 
in the future (Baker v. Jewell, 3 B. 
W.C.C. 503; Allan v. Spowart, 8 F. 
(Ct.Sess.) 811), (55) or to make an 
award of a specified sum or of two 
thirds of the difference between an- 
other specified sum and what the em- 
ployee actually earned, whichever 
sum should be less (Newhouse v. 
Johnson, 5 B.W.C.C. 137). (56) Where 
the employee fails to introduce evi- 
dence from which his loss of earning 
capacity may be determined, an award 
of compensation is improper and will 
be altered to a declaration of liability. 
Thompson v. Johnson, [1914] 3 K.B. 
694, 7 B.W.C.C. 479. (57) In the case 
of industrial diseases, where the 
workman has been employed by sev- 
eral firms during the twelve months 
preceding the application, the liabil- 
ity of the respective employers can- 
not be apportioned merely by a con- 
sideration of the length of time dur- 
ing which the workman was in their 
employ, but the question must be 
dealt with by the arbitrator as he 
would deal with any other question, 
and he must admit evidence and con- 
sider and distinguish between the 
respective merits of the employers. 
Barron Seaton Burn Coal Co., [1915] 
1 K.B.. 756, 8 B.W.C.C. 218. (58) The 
award in the case of several depend- 
ents must be specific as to the sum 
allotted to each. Manchester v. Carl- 
ton TrontCo.; *6.W.C:Cs 135)" 89 sar: 
Rep.N.S. 730. (59) A county judge 
has no jurisdiction to set aside an 
award made by a committee appoint- 
ed by some person other than him- 
self. Blakey v. Samuelson & Co., 
[1920] 3 K.B. 508, [1920] W.C.&I. 53. 
(60) An appeal may be taken to the 
court of appeal from the decision of 
the judge of the county court on a 
question of law submitted to him by 
a committee or an arbitrator (Work- 
men’s Compensation Act [1906] 
schedule 2 (4)), (61) or from his de- 
cision when he himself has acted as 
an arbitrator (Workmen’s Compen- 
sation Act [1906] schedule 2 (4)); 
(62) and a further appeal may be had 
to the house of lords from the court 
of appeal (Mackay v. Rosie, 5 B.W. 
CCMISES [19127 SC. 7 Tappeal | to 
house of lords under act of 1897]). 
(63) An appeal will not lie directly to 
the court of appeal from such an 
arbitrator appointed by the county 
judge. Gibson v. Wormald, [1904] 2 
K.B. 40, 6 W.C.C. 155; Gray v. South- 
end Corp., 6 B.W.C.C. 932. (64) The 
time for appeal runs from the date 
the order is signed when compensa- 
tion is denied. Clayton v. Jones’ Sew- 
ing Mach. Co., [1908] W.N. 253. (65) 
Extension of time for appeal may be 
granted on a showing of mistake 
(Codling v. Mowlem, 7 B.W.C.C. 13) 
(66) or because a copy of the judge’s 
notes was not furnished in time 
(Rogers v. Metropolitan Borough of 
Holborn, 7 B.W.C.C. 10). (67) As to 
the right to appeal under act of 1897 
, 
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see Osborne vy. Barclay, [1901] A.C. 
269, 4 W.C.C. 149; Morris v. North- 
ern Employers’ Mut. Indemn. Co., 
(1902] 2 K.B. 165, 4 W.C.C. 38; Knive- 
ton v. Northern Employer’s Mut. In- 
demn. Co., [1902] 1 K.B. 880, 4 W.C.C. 
37; Leech v. Life, ete., Assur. Assoc., 
[1901] 1 K.B. 707, 3 W.C.C. 202; Ho- 
warth v. Samuelson, 4 B.W.C.C. 287, 
104 L.T.Rep.N.S. 907; Johnston v. 
Mew, 9. W.GC.C. 138, 23, T.L.Rir 607; 
Williams v. Army, ete, Auxiliary 
Co-op. Soc., 9 W.C.C. 134, 23 T.L.R. 
408. (68) The notice of appeal must 
state the grounds (Barton v. Scott, 
4 B.W.C.C. 15), (69) and the ques- 
tions considered will be confined 
thereto’ (Goff v. Airds, 5 B.W.C.C. 
277; Barton v. Scott, 4 B.W.C.C. 15). 
(70) A party cannot appeal from an 
award which he has taken advantage 
of (Johnson v. Newton Fire Extin- 
guisher Co., [1913] 2 K.B. 111, 6 B.W. 
C.C. 202; Jones v. Winder, 7 B.W.C. 
C. 204; Stroewer v. Aerogefi Gas Co., 
6), B.W.C.C. 1576), 7 (TL). nor ean, he 
urge grounds which he did not urge 
below (Rocca vy. Jones, 7 B.W.C.C. 
101 [adjournment because of sur- 
prise]; Harlock v. The Steamship 
Coquet, 7 B.W.C.C. 88 [right to sus- 
pensory award]; Smith v. Foster, 6 
B.W.C.C. 498; Payne v. Clifton, 3 B. 
W.C.C. 439). (72) On appeal, ques- 
tions of fact will not be reviewed 
in case there is any evidence to sup- 
port the decisions of the trial judge 
or arbitrator. Gatton v. Limerick S.S. 
Co., [1910] 2 Ir. 561; Nelson v. Al- 
lan, 6 B.W.C.C. 853; Molloy v. South 
Wales Anthracite Colliery Co., 4 B. 
W.C.C. 65; Turner v. Bell, 4 B.W.C.C. 
63; Rayman v. Fields, 3 B.W.C.C. 123; 
Bowhill Coal Co. v. Neish, 2 B.W.C.C. 
258, 46 Se.L.Rep. 250; Smith v. Cord 
Taton Colliery Co., 2 W.C.C. 121. (73) 
Thus question whether an employee 
was acting in the scope of employ- 
ment (Hopley v. Pool, 8 B.W.C.C. 512; 
Marriott v. Brett, 5 B.W.C:C. 145; 
Harrison v. Whitaker, 2 W.C.C. 12, 6 
T.L.R. 108), (74) whether the acci- 
dent arose out of and in the course 
of employment (Morgan v. Cynon Col- 


tery CojV8) Buw-C.€. 499; McGrath 
Ve; uondon, ete, Ris Co. 16) BUW.C.C. 
251; Naylor v. Musgrave Spinning 


Co., 4 B.W.C.C. 286), (75) whether 
death resulted from injury (George v. 
Glasgow Coal Co., [1909] A.C. 123, 2 
BWC. Cal L260) sates 1 yi BiWELC- Cai 2 8oh, 
45 Sc.L.Rep. 686; Cameron v. London, 
5 B.W.C.C. 416), (76) whether the 
accident was due to serious and will- 
ful misconduct (Leishman y. Dixon, 
3 B.W.C.C. 560; Condron v. Paul, 41 
Sc.L.Rep. 33; Glasgow, etc., R. Co. 
v. Laidlaw, 37 Sc.L.Rep. 503; John 
y. Albion, Coal Co,;, 4:..W.C:C. 15,18. T. 
L.R. 27), (77) whether the workman 
acted unreasonably in not exercis- 
ing his hand (Moss v.-Akers, 4 B.W. 
C.C, 294), (78) whether incapacity ex- 
ists (Creighton v. Lowry, 8 B.W.C.C. 
250; North-Eastern Marine Engineer- 
ing Co. v. Davison, 8 B.W.C.C. 248; 
Wall v. Steel, 8 B.W.C.C. 136, 112 L. 
T.Rep.N.S. 846; Thayne v. Gray, 8 


B.W.C.C. 17; Jones v. Anderson, 8 
B.W.C.C. 2; Giardelli v. London 
Welsh S.S. Co., 7 B.W.C.C. 550; Bed- 


dard v. Stanton Ironworks Co., 6 B. 
W.C.C. 627 [broken ankle]; Ogden v. 
South Kirkby, etc., Collieries, 6 B. 
W.C.C. 573; Jones v. Tirdonkin Col- 
liery Co., 5 B.W.C.C. 3; Cunningham 
v. McNaughton, 3 B.W.C.C. 577, [1910] 
S.C. 980; Roberts v. Benham, 3 B. 
W.C.C. 430; Leeds, etc., Canal Co. v. 
Hesketh, 3 B.W.C.C. 301; Wells v. 
Cardiff Steam Coal Collieries Co., 3 
B.W.C.C. 104; Price v. Burnyeat, 2 
B.W.C.C. 337), (79) earning capacity 
of the workman at time of review 
(Arnott v. Fife Coal Co., 6 B.W.C.C. 
281, [1912] S.C. 1262), (80) whether 
the workman has acted unreasonably 
in refusing to undertake light work 
(Furness v. Bennett, 3 B.W.C.C. 195), 
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(81) whether refusal to 
in order to break down 
fingers was reasonable (Burgess v. 
Jewell, 4 B.W.C.C. 145), (82) manner 
in which employee was caught in 
moving belt (Durrant v. Smith, 7 B. 
W.C.C. 415), (83) whether method of 
leaving ship by use of rope was rea- 
sonable (Keyser v. Burdick, 4 B.W.C. 
C. 87), (84) or the amount due to par- 
tial dependents (Littleford v. Con- 
nell, 3 B.W.C.C. 1) will not be in- 
terfered with. (85) The finding of 
the arbitrator as to the reasonable- 
ness of a refusal to undergo an op- 
eration is, on conflicting evidence, 
one of fact which will not be inter- 
fered with (Ruabon Coal Co. v. Thom- 
as, 3 B.W.C.C. 32), (86) but it may 
be reviewed where contrary to the 
medical evidence of both the employ- 
er and the employee (Walsh v. Lock, 
7 B.W.C.C. 117, 110 L.T.Rep.N.S. 452). 
(87) The discretion of the arbitrator 
as to the amount of compensation 
cannot be interfered with on appeal. 
Slater v. Blyth Shipbuilding, etc., Co., 
7 B.W.C.C. 193; Osborne v. Tralee, 
etc., R. Co., 6 B.W.C.C. 918; Chever- 
ton v. Oceanic Steam Nav. Co., 6 B. 
W.C.C. 574, 29 T.L.R. 658; Brown v. 
Thornycroft, 5 B.W.C.C. 386; Hum- 
phreys v. London Electric Lighting 
Co., 4 B.W.C.C. 275; Ward v. Miles, 
4. B.W.C.C. 182; Taff) Vale: R..:Co. v. 
Lane, 3 B.W.C.C. 297; Ellis v. Knott, 
2 W.C.C. 116. (88) But an award of 
compensation cannot be sustained 
where it is made without evidence to 
justify the basis taken as the aver- 
age earnings of the employee. James 
v. Mordey, 6 B.W.C.C. 680, 109 L.T. 
Rep.N.S. 377. (89) So the case will 
be sent back where the arbitrator 
does not decide as to the workman’s 
capacity for work. Evans vy. Cory, 
5 B.W.C.C. 272. (90) A finding below 
will not be interfered with where any 
possibility of injustice may be ob- 
viated by a subsequent application for 
a review. Boyd v. Doharty, 2 B.W. 
C.C. 257, 46 Sc.L.Rep. 71. (91) A new 
trial will not be ordered for errors 
as to the admission or exclusion of 
evidence, unless the court is satisfied 
that the result has been changed 
(Trigg v. Vauxhall Motors, 7 B.W.C. 
C. 462); (92) but a new trial must 
be ordered where incompetent evi- 
dence has been admitted and the 
judge cannot be said not to have been 
influenced (Smith v. Hardman, 6 B. 
W.C.C. 719; Richards v. Sanders, 5 
B.W.C.C. 352). (93) On’ the appeal, 
the cause (Park v. Coltness Iron Co., 
6 B.W.C.C. 892) (94) may be remitted 
for further proof, and where a re- 
trial is granted, the case may be sent 
back to another judge (Jessop v. Ma- 
clay, 5 B.W.C.C. 139 [where reversal 
was because of failure to await the 
return of depositions]). (95) Where 
the evidence as to impairment of 
earning capacity is unsatisfactory, an 
award may be changed to a declara- 
tion of liability. Thompson v. John- 


1045 


resume work 
adhesions in 


sons of L9L4) (SAKE Bi 694, .7- BW Ge. 
479. (96) After an award has been 
made, the employee cannot make a 


second original application; his pro- 
ceeding is by claim for review. 
Watts v. Logan, 7 B.W.C.C. 82. (97) 
So, where an award is made termi- 
nating the compensation and no ap- 
peal is taken, it is conclusive as 
against a second application. Green 
v. Cammell, [1913] 3 K.B. 665, 6 B. 
W.C.C. 735. See Evans v. Barrow 
Hematite Steel Co., 7 B.W.C.C. 681 
(where an extension of time to ap- 
peal from an earlier application was 
denied). (98) Where the accident 
happens under circumstances impos- 
ing liability to pay compensation on 
both contractors and their principals, 
the workman after having obtained 
an award against the contractors can- 
not proceed against the principals. 
Meier v. Dublin Corp., 6 B.W.C.C. 
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the arbitration provided for by the general arbitra- 
In default of agreement, either par- 
ty may apply to the proper court for the appoint- 
ment of an arbitrator who shall settle the matter.’* 
An arbitrator may be appointed on the application of 
the compensation claimant even where the other, 
party objects,?2 although the answer contains alle- 
gations fatal to recovery and on which defendant is 
Broadly speaking, such a 
statute has been held to contain substantive and ad- 
jective provisions,’7* the substantive provisions in 
general relating to settlement of compensation by. 
agreement’® and settlement of compensation by ar- 
bitration,’* while the adjective provisions relate to. 
selection of an arbitrator, in default of settlement 
of compensation by agreement,’? and to actions for 
compensation, in default of agreement and Arbitra- 
Particular statutes have been held com- 
plete in themselves,’® and to be liberally construed,*° 


tion statute.7° 


entitled to a jury trial.7% 


tion.7§ 


441. 


{[b] In Alberta (1) the court has 
held that “in view of differences in 
the terms of the English Act and the 
Alberta Act that while under the 
former the County Court Judge is a 
persona designata only, yet under the 
latter Act the District Court Judge 
is not a persona designata, but acts 
as Judge of the District Court, and 
that the proceedings are proceedings 
in Court and consequently that the 
ordinary practice of the District 
Courts is to be applied so far as it 
can reasonably be applied and is not 
inconsistent with the provisions of 
the Act and the different character of 
the proceedings.” Cessarini v. Hazel, 
7 B.W.C.C. 1059, 1060; Bodner v. West 
Canadian Collieries, 7 B.W.C.C. 1022. 
(2) Thus the district court judge has 
power to order the issuance of a com- 
mission to take evidence. Bodner v. 
West Canadian Collieries, supra. (3) 
An order requiring the workman to 
give security for costs of appeal can- 
not be granted. Cessarini v. Hazel, 
supra. (4) Proceedings by an in- 
fant should be by next friend. Barrie 
vy. Diamond Coal Co., 7 B.W.C.C. 1061.. 
(5) A right of appeal is by implica- 
tion given in case of any decision on 
any question of law. Cangreme v. 
Alberta Coal Min. Co., 7 B.W.C.C. 
1020. (6) An offer by an insurer in 
settlement has no bearing on the 
question of the employer’s liability. 
hae vy. Leitch Collieries, 7 B.W.C.C. 
1 * 


{[c] In British Columbia (1) the 
powers of the arbitrator are broader 
than under the English act, and in 
case he decides a question of law 
himself it appears to be final, al- 
though prior to his award he may 
submit questions to-a judge of the 
supreme court to assist him in reach- 
ing a conclusion. Lewis v. Grand 
Trunki PaciRe Cow 18 Bic? 329, 7B. 
W.C.C. 1038, 18 Dom.L.R. 152, 49 Can. 
L.J. 624, 15 Can.R.Cas. 173, 25 West. 
R.R. 118; Basanta v. Canadian Pac. 
RR. Co., 16'B.-C. 3047-5 Biwicicy’ 722; 
Armstrong v. St. Eugene Min. Co., 13 
B.C. 385, °1°B.W.C.C. (4275 (2) The’ 
act only enables the arbitrator to 
state a case for a decision on a ques- 
tion of law, and where the arbitrator 
finds only on the facts, his findings 
are not open to review, unless there 
is no evidence to support them. Pow- 
ell v. Crow’s Nest Pass Coal Co., 8 
B.W.C.C. '653, 23° Dom:L.R.*''57, 
West.L.R. 218, 8 West.Wkly. 
[appeal dism 26 Dom.L.R. 317]. (3) 
Where the question arises in an ac- 
tion for damages, the decision that 
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purposes. ®? 


a case is not one for compensation 
under a compensation: act is appeal- 
able. Granick v. British Columbia 
Sugar Co., 15 B.C. 198. (4) Where 
the arbitrator has made his award, 
he has no power toSubmit a question 
of law to a judge of the supreme 
court. In re Lewis, etc., R. Co., 18 
B.C. 329, 7 B.W.C.C. 1038, 13 Dom. 
L.R. 152, 49 Can.L.J. 624, 15 Can.R. 
Cas. 178, 25 West.L.R. 118; Cozoff v. 


Welsh, 20 B.C. 20, 7 B.W.C.C. 1064,’ 


20 Dom.L.R. 20, 7 West.Wkly. 531 
[appeal allowed 18 Dom.L.R. 8]. (5) 
On an appeal from the award of an 
arbitrator, a judge of the supreme 
court has no power to remit the case 
to the arbitrator on the ground that 
he has made a mistake in the facts. 
Cozoff v. Welsh, 7 B.W.C.C. 1064, 20 
Dom.L.R. 20, 7 West.Wkly. 531 [ap- 
Beal allowed 18 Dom.L.R. 8]. See 
Major v. Stewart, 6 West.Wkly. 687 
(holding that, where an order of the 
supreme court remits a matter to an 
arbitrator under the workmen’s com- 
pensation act “for a new award,” the 
arbitrator may, in the absence of an 
express order directing him to re- 
hear the matter, refuse to hear any 
further evidence than that on which 
he has already given a finding of 
fact). (6) The arbitrator has power 
to allow amendments to the pleadings. 
Moore v. Crow’s Nest Pass Coal Co., 
15 B.C. 391. (7) An award under the 
compensation act may be set aside 
under the arbitration act, where it 
appears on its face that the arbitra- 
tor has exceeded his jurisdiction. 
Disourdi v. Sullivan Group Min. Co., 
T4BIC) Q4ts , 


[d] In Manitoba, under a statute 
treating illegitimate and_ legitimate 
children as on the same footing, the 
evidence of the father or mother as 
to their status, it has been held, 
should be received if corroborated. 
Smith vy. Canadian Northern R. Co., 
7 West.Wkly. 596. 


_[e] In New Brunswick it is pro- 
vided that on petition to a judge of 
the supreme court the judge may pro- 
ceed in a summary way to hear the 
petition on the merits without re- 
gard to technicalities, and, where the 
amount allowed to claimant is not 
greater than is provided for by the 
act, his decision is final and conclu- 
sive. Merritt v. Saint John R. Co., 
42 N.B. 667. 


70. Pursley v. Liggett, 286 P. 201, 
130 Kan. 303; Tidwell v. Schaff, 217 
Bi 702,114 Kan 255. 


71. Goodwin v. Cudahy Packing 
Co., 180 P. 809, 104 Kan. 747. See Hill 


[§§ 816-817 


and flexibly applied to accomplish their peculiar 
In the absence of a statutory require- 
ment, an offer to arbitrate is not a condition preced- 
ent to the maintenance of compensation proceed- 
ings before the commissioner.’? Where plaintiff con- 
sents to arbitration and is met with a refusal, he is 
not required to apply to the district judge to ap- 
point an arbitrator.*? ine 


[§ 817] b. Request, Consent, and Refusal. Under 
the terms of particular statutes, by the agreement 
to arbitrate and selection of an arbitrator the em- 
ployer and the workman or his dependents bring 
into existence a special tribunal, which the statute 
authorizes them to create, having jurisdiction to de- 
termine the claim for compensatign.** 
providing that the consent to arbitration shall be in 
writing, signed by the parties, does not require the 


A statute 


vy. Kerens-Donnewald Coal Co., . 210 


Tll.App. 560. 


72. Tierney v. Southwestern Bell 
pe ge Co., 220 P. 190, 114 Kan. 
06. 


73. Hobson vy. Wilson Bros. Coal 
ey itining Co., 243 P. 314, 120 Kan. 


74. Goodwin v. Cudahy 
Co., 180 P. 809, 104 Kan. 747. 


75. Goodwin v. Cudahy Packing 
Co., supra. ‘ 


Settlement of compensation by 
oer aiek generally see supra §§ 


76. Goodwin v. Cudahy Packing 
Co., 180 P. 809, 104 Kan. 747. 


77. Goodwin vy. Cudahy Packing 
Co., supra. 


78. Goodwin v. Cudahy Packing 
Co., supra. 


79. Pursley v. Liggett, 286 P. 201, 
130 Kan. 303; Tidwell v. Schaff, 217 
P.'702}'114 Kan: 2550: 


80. Pursley v. Liggett, 286 P. 201, 
130 Kan. 308; Tidwell v. Schaff, 217 
P. 702, 114. Kan. 255. 


81. Pursley v. Liggett, 286 P. 201, 
130 Kan. 308; Roper v. Hammer, 187 
P. 858, 106 Kan. 374. 


-82. Honn v. Elliott, 295 P. 719, 1 
Kan. 454; Halverhout. y. pabibeeae 
ae AME De Co., LBS P. 916, 97 Kan. 
: ckerson y. ational Zin % 
153 P. 530, 96 Kan. 781. — 


Necessity of dispute as condition 
Be paoceramues generally see supra § 


Packing 


83. Southern v. Western States 
Portland Cement Co., 194 P.-637, 108 
Kan. 213. 


[a] Thus the writing of a letter 
by a workman.to his employer con- 
cerning a claim under the Compensa- 
tion Act (lL. [1917] ¢c.226 § 20), stat- 
ing that he wished to negotiate for 
a settlement, and that, if an agree- 
ment could not be reached, he desired 
an arbitration, and the employer’s 
failure for over two months to re- 
spond thereto, was.held such a re- 
fusal to consent to*arbitration as to 
authorize action without request to 
the judge of the district court to ap- 
point an_ arbitrator. Southera  y. 
Western States Portland Cement Co., 
194 \P:) 63%, 108 Kan. 213° 


84. Pursley v. Liggett, 286 P. 201, 
130 Kan. 303. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 817-819] 


request to arbitrate to be in writing.8* If the em- 
ployer shall refuse to consent to arbitration,*® or 
shall refuse to arbitrate before any arbitrator ex- 
cept the establishment committee,*’ the claim may 
be determined and enforced by action. However, a 
workman is not obliged to resort to action because 
the employer has refused to perform his duty under 
the statute;8§ that remedy is permissive and cumu- 
lative.s® After a workman has made fair effort 
to secure consent expressed in writing, and the writ- 
ing is not executed, the employer may be regarded 
as having refused to consent.°° A communication 
expressing a willingness to arbitrate has been held 
to amount to a consent to arbitrate within the stat- 
ute.°! Where defendant’s refusal to arbitrate has 
been acted on, plaintiff’s right to sue cannot be im- 
paired by a subsequent change of policy on the part 
of the employer,®* and an offer to arbitrate in de- 
fendant’s answer and a renewal of the offer at the 
trial comes too late.°3 Where defendant joins in an 
agreement as to the person who should serve as 
arbitrator, and also participated in the trial before 
him, such defendant is not in a position to question 


the validity of the appointment or the authority of 


the arbitrator.®¢ 


[§ 818] c. Who May Be Arbitrators. Where the 
statute so provides, the establishment committee un- 
der the statute has precedence as arbitrator,®® but 
either the employee or the workman may object to 
the committee,®* and in that event a single arbitra- 
tor, selected by agreement, shall act.°? 


‘85. Fronk v, Ajax Drilling Co., 


WORKMEN’S COMPENSATION ACTS 
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[§ 819] d. Nature of Power of Arbitrator; Scope 
and Effect of Determination. The arbitrator exer- 
cises judicial power by virtue of being in a sense an 
arm of the court and subject to its supervision.°* 
The subjects specified by the legislature, namely, the 
amount of compensation due plaintiff,®® the char- 
acter and quality of his disability,! and the period 
for which payments of compensation should con- 
tinue? are proper for submission to the arbitrator, 
and are the only questions which can be submitted 
without the consent of both parties.? However, a 
party may not complain of the determination of 
questions referred at his own request,* and the par- 
ties may agree to submit to arbitration the questions 
whether there was an accident arising out of the 
employment,® whether it arose in the course of the 
employment,® whether it happened in, on, or about 
the: premises,? whether the parties were operating 
under the provisions of the act,® or any other ques- 
tion,® and they will be bound by the report and find- 
ings of the arbitrator thereon,® the arbitrator hav- 
ing power to determine questions of fact.11 The 
court, on its own initiative and over the protest of 
one of the parties, is without power to submit ques- 
tions other than those specified in the statute,!? such, 
for instance, as the validity of a release,1* or whether 
personal injury should be compensated under fed- 
eral or state law.14 The statute making the amount 
of compensation an issue before the arbitrator ob- 
viously means that he is to determine what the 
amount is to be if the claim to compensation is final- 
ly established,1® and does not authorize him to de- 


249 P. 680, 121 Kan. 572,.708. 


- 86. Fronk v. Ajax Drilling Co., 249 
. 680, 121 Kan. 572, 708; Roper v. 
Hammer, 187 P. 858, 106 Kan. 374. 


87. Goodwin v. Cudahy Packing 
Co., 180 P. 809, 104 Kan. 747, 


[a] Thus, where an injured em- 
ployee consented to arbitration, but 
Served notice that he would not ar- 
bitrate before the establishment com- 
mittee, and the employer refused to 
arbitrate otherwise, and the employee 
made no application to the judge of 
the proper court to appoint an arbi-’ 
trator, his action for compensation 
was maintainable. Goodwin v. Cuda- 
hy Packing Co., 180 P. 809, 104 Kan. 
TAT. ‘ 


088. ° Roper -v. Hammer, 
106 Kan. 374. 


.89. Roper v. Hammer, supra. 


‘90. Walls v. Edgar Zine Co., 216 
P. 308, 113 Kan. 700; Duncan v. Kan- 
sas City Packing Box Co., 204 P. 543, 
110 Kan. 494; Southern v. Western 
States Portland Cement Co:, 194 P. 
637, 108 Kan. 213; Stefan v. Red Star 
Mill & Elevator Co., 187 P. 861, 106 
Kan. 369; Roper v. Hammer, 187 P. 
858, 106 Kan. 374. 


{a]. Thus, where, before the action 
under the Workmen’s Compensation 
Act was begun, plaintiffi served de- 
fendant with a written statement, in- 
cluding notice of the accident and de- 
mand for compensation, giving notice 
that he was willing to arbitrate, ask- 
ing the suggestion of arbitrators 
within ten-days, and saying, in ef- 
fect, that omission to reply would 
be interpreted as a refusal to arbi- 
trate, and no attention was paid to 
such notice, plaintiff was authorized 
to bring suit. 
Co., 216 P. 308, 113 Kan. 700. 


91. Bradshaw v. Eagle 


‘ 


187 P. 858, 


2 


alls v. Edgar Zinc 


Picher | 


Lead Co., 247 P. 644, 121 Kan, 525. 


92. Walls v. Edgar Zinc Co., 216 
P. 308, 1138 Kan. 700; Southern v. 
Western States Portland Cement Co., 
194°P. 637, 108 Kan. 213. : 


93. Southern vy. Western States 
Portland Cement Co., supra. > - 


94. Wood v.. Eagle-Picher Lead 
Co., 245 P, 1015, 121 Kan. 128. 


95. Goodwin v. Cudahy Packing 
Co., 180 .P. 809, 104 Kan. 747. 


96. Goodwin v. Cudahy Packtn 
Coi, Supra) i 


97. Goodwin y. Cudahy Packing 
Co,, supra, 

98..-Tidwell v. Schaff, 217 P. 702, 
114 Kan. 255; Crawn v. Fowler Pack- 
ing Co., 207 P. 793, 111 Kan, 573. 


99. . Hobson. vy. Wilson Bros. Coal 
& Mining Co., 243 P. 314,.120 Kan. 
338; Tidwell v. Schaff, 217 P. 702, 114 
Kan. 255. ; 


1. Hobson v. Wilson Bros. Coal & 
Mining Co., 243.P.. 314, 120 Kan. 338; 
aeew ahi Schaff, 217 P. 702, 114 Kan. 


2. Hobson vy.’ Wilson Bros. Coal & 
Mining Co., 243 P. 314, 120 Kan. 338; 
Levinsky v. Western Coal & Mining 
Co.,' 223 P. 1098, 115 Kan. 705; Tid- 
bites v. Schaff, 217 P. 702, 114 Kan. 


[a]. Thus, under the Workmen’s 
Compensation Act, an employee ac- 
cidentally injured and totally inca- 
pacitated to perform manual labor is 
entitled to arbitration concerning the 
duration of his incapacity, where the 
employer acknowledges liability and 
pays, until the hearing before the ar- 
bitrator, the maximum sum per week 
provided by statute for total inca- 
pacity, but attempts to settle for a 
sum greatly less than the aggregate 


amount of the maximum payment per 
week provided for a period of eight 
years for total incapacity. Levinsky 
v. Western Coal & Mining Co., 223 
P. 1098, 115 Kan. 705. t 


__ 3. Hobson y. Wilson Bros. Coal & 
Mining Co., 243 P,. 314, 120 Kan. 338; 
ae v. Schaff, 217-P. 702, 114 Kan. 


4. Tidwell v. Schaff, supra; Crawn 


vy. Fowler Packing Co., 207 P. 793, 111 


Kan. 573, 


5. Williams y. Wilson, 259 P. 702, 
124 Kan. 331. 


6 Williams v. 
7. Williams v. 
8 Williams v. Wilson, supra. 
9. Williams v. Wilson, supra. 
10. Williams vy. Wilson, supra. 


Conclusiveness of decision general- 
ly see infra § 1100. , 


11. 
& Metal Co., 198 P. 182,109 Kan. 117, 
18 A.L.R. 415; Hodgson v. Owners 
West Stanley Colliery, 3 B.W.C.C. 260, 
266 [rev [1909] 101 L.'T. 434, 2 Bow. 
C.C. 275] (per Lord Loreburn, L. C.). 


[a] Rule applied to questions con- 
cerning: (1) the nature (Roper v. 
Hammer, 187 P. 858, 106 Kan. 374) (2) 
and extent (Roper v. Hammer, supra) 
of the injury; 
refusal of employee to submit to an 
operation (Strong v. Sonken-Galamba 
Iron &:}Metal Co.;:198 P. 182, 109 Kan. 
117, 18 A.L.R. 415). : 


12. Tidwell v. Schaff, 217 P. 702, 
114 Kan. 255. 


13. Tidwell v. Schaff, supra. 
14. Tidwell v. Schaff, supra. 


15. Hobson y. Wilson Bros: Coal 
arery Co., 243 BP. 314, 120 Kan. 


Wilson, 
Wilson, 


Supra. 
supra, 


(3) reasonableness of’ 


4 


Strong v. Sonken-Galamba Iron ; 
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cide whether there is a liability.1® An employer is 
entitled to a trial on all questions of fact and law 
not submitted to an arbitrator,!’ and such trial may 
be had either before or after the amount of com- 
pensation the injured workman is entitled to receive 
has been awarded by the arbitrator.1§ 


[§ 820] e. Effect of Death of Party. The death 
of a party does not destroy the tribunal or invalidate 
steps in the arbitration, proceeding completed at the 
time death occurred ;?® the proceedings are merely 
suspended until proper parties can be brought in.?° 


[§ 821] 2. Committee or Board of Arbitration. 
In most jurisdictions the statutes provide for an 
arbitration committee of three members, one of 
whom shall be a member of the industrial accident 
board or commission, or an agent appointed by it.?? 
Such board is the trial forum for ascertaining the 
facts,?* and its findings of marriage and dependency, 
as well as the award of compensation, have been held 
to be within its province as defined by statute.2? A 
rule promulgated by the compensation board that 
excludes persons as arbitrators who are financially 
interested in the outcome of the case does not ren- 
der ineligible an arbitrator who acted at attorney for 
claimant several weeks after the arbitration had 
ended.?4 Where the statute in no way intimates that 
the committee of arbitration can be relieved of mak- 
ing a report because its members do not agree, if 
the committee reports to the board that it cannot 
agree, it is the duty of the board to refer the matter 
back and require a final report from the commit- 
tee.2° A record of the evidence, rulings, findings of 
fact, conclusions of law, and other pertinent matters 
before the board must be preserved.?® 


[§ 822] F. Application, Petition, or Complaint— 


16. Hobson v. Wilson Bros. Coal &]Tenn. 682]. 
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[§§ 819-823 


1. In General, No formal pleadings are required in 
proceedings under the Workmen’s Compensation 
Act,?* although, under some statutes, it has been 
held that some form of written application is im- 
pliedly required.?8 Technical or formal language is 
not required,?® and the rule is being expressly af- 
firmed by statute in some jurisdictions, ?° that in 
proceedings under the workmen’s compensation acts 
the parties are not held to strict rules of pleading,** 
the ordinary rule that plaintiff must state his case 
unequivocally and that ambiguities will be resolved 
against him*? being inapplicable.?? 


[§ 823] 2. Sufficiency—a, In General. The prin- 
ciple that all facts which it is necessary to prove 
in order to maintain an action mist be alleged,** 
even though such allegation invol¥es a negative,*° 
has been held to apply to suits under the Workmen’s 
Compensation Act.*® Thus it is essential to state 
informally the time,?7 place,?® manner,?® and char- 
acter*® of the accident, so that the employer will be 
advised of the nature of the claim and can. properly 
prepare his defense.*1 If the petition taken as a 
whole, and by a liberal construction, states a cause 


Sof action, it is sufficient,4? it being sufficient if it 


states the nature of the accident and the character 
of the injury so fully as to advise the employer of 
the nature of the claim and to enable him to ascer- 
tain the facts and prepare to meet the claim,**? and 
the application need not state all the elements of 
a cause of action,** as is required in a declaration 
in an action at law.4® Nevertheless, the application 
or petition should, in an informal way, apprise the 
opposite party of the basis, or ground, relied 
on for relief,*® and a proper petition has been held 
jurisdictional, 47 and no essential allegation should 
be omitted. The petition should conform to the 


39. Madison Coal Corporation vy. 


Mining Co., supra. 


17. Williams vy. 
702, 124 Kan. 331. 


18. Williams v. Wilson, supra. 


19. Pursley v. Liggett, 286 P. 201, 
130 Kan. 3038. 


20. Pursley v. Liggett, supra. 
21. See statutory provisions. 


22. Weiber v. England, 216 N.W. 
850, 52 S.D. 72. 


23. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 150 N.E. 
230, 254 Mass. 359 (decided under law 
as existing prior to Gen. Acts [1917] 
CMZORe S52). 


Findings and award see infra §§ 
1036-1107. 


24. Dewey v. Dewey Fuel Co., 178 
N.W. 36, 210 Mich. 370. 


25. Kerens-Donnewald Coal Co. v. 
Industrial Board of Illinois, 115 N. 
E. 225, 277 Ill. 35. 


26. Wieber v. England, 216 N.W. 
850, 52 S.D. 72. 


27. Steffens Ice Cream Co. vy. Jar- 
vis, 270 P. 1108, 132 Okl. 300; Wise 
Coal & Coke Co. v. Roberts, 161 S.E. 
911, 157 Va. 782. 


28. Madison Coal Corp. v. Industrial 
Commission, 150 N.E. 724, 320 Ill. 65. 


Wilson, 259 P. 


30. See statutory provisions. 


31. Ala.—Ex parte National Pipe 
& Foundry Co., 105 So. 693, 213 Ala. 
605; Ex parte Little Cahaba Coal Co., 
105 So. 648, 213 Ala. 596. 


Tll.— Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 637, 320 Ill. 281. 


Ky.—Kingston-Pocahontas Coal Co. 
v. Maynard, 273 S.W. 34, 209 Ky. 431. 


La.—Pierre v. Barringer, 88 So. 691, 
149 La. 71; McGuirt v. Gillespie, 75 
Son 0419, 41 ota: 586; Dawson v. 
Jahneke Dry Docks, 131 So. 743,18 
ae App. 368; Brooks v. Lewis-Cham- 

bers Const. Co., “128 So. 321,413 Ta. 

App. 402; Smith v. Marine Oil Co., 
121 So. 782, 10 La.App. 674.- 


Mich.—Deadwyler v. Consolidated 
Paper Co., 244 N.W. 484, 260 Mich. 130. 


Ohio.—Industrial Commission’ of 
Ohio v. Cleek, 13 Ohio App. 417. 


Okl.—Continental Oil Co. v. Hayes, 
11 P.(2d) 470, 157 Okl. 142. 
sa See Pleading § 105. 


3. Dawson v. Jahncke Dry Docks, 
iat So. 743, 18 La.App. 368. 


34 See Pleading § 140. 
35. See Pleading § 140. 
Stearns v. Love Drilling Co., 


29. Maxwell’s Case, 111 A. 849, 119|5 La.App. 174. 


Me. 504; Bragg’s Quarry v. Smith, 
33 S.W.(24) 87, 161 Tenn. 682 [op 
supplemented 34 S.W.(2d) 714, 161 


37. See infra § 827. 
38. See infra § 828. 


Industrial Commission, supra. 


40. Madison Coal Corporation v. 
Industrial Commission, supra. 


41. Brewerton Coal Co. y. Indus- 
trial Commission, 154 N.E. 412, 324 
Ill. 89; Armour & Co. v. Industrial 
Commission, 153 N.E. 716, 322 Ill. 535: 
Consolidated Coal Co. of St. Louis v. 
industrial Commission, 150 N.E. 637, 
320 Ill. 281; Madison Coal Corpora- 
tion y. Industrial Commission, supra. 


42. Fletcher v. Texas Co., 124 So. 
636, 14 La.App. 514. 


43. Raffaelle v. Industrial Com- 
mission, 157 N.E. 206, 326 Ill. 166; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 153 N.E. 625, 
322 Ill. 510; Merritt v. Industrial 
Commission, 152 N.E. 505, 322 Ill. 
160; Consolidated Coal Co. of St. 
Louis vy. Industrial Commission, 150 
N.E.. 637, 320. 01. 281. 


44. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 153 
N.E. 625, 322 Ill. 510. 


45. See Pleading § 140. 


46. Gros v. Millers’ Indemnity Un- 
derwriters, 95 So. 709, 153 La. 257; 
Wright v. Louisiana’ Ice & Utilities 
Co., 129 So. 436, 14 La.App. 621; Wise 
Coal & Coke Co. v. Roberts, 161 S.E. 
911, 157 Va. 782. 


47. Deadwyler v. Consolidated Pa- 
per Co., 244 N.W. 484, 260 Mich. 130. 


48. Gros v. Millers’ Indemnity Un- 
derwriters, 95 So. 709, 153 La. 4545 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 823-824] 


requirements of the statute,*® and matters required 
by statute,®° sueh as matter in dispute and the claim 
of the petitioner in reference thereto’ must be set 
forth, but it is only necessary that the petition con- 
tain the allegations required by the statute.°? 
the petition contains the necessary facts to give 
jurisdiction to make the award, it is sufficient.°* 
Tt has not been regarded as essential to a proper 
statement of claim for compensation for applicant 
to state specifically the amount of compensation 
A petition in which, except for the 
prayer, nothing is alleged to be due or claimed un- 
der the act, but which, on the contrary, repudiates 
the act as invalid and inapplicable to the case, is in- 


elaimed.># 


sufficient to justify any judgment 


Wright v. Louisiana Ice & Utilities 
Co., 129 So. 436, 14 La.App. 621; Riley 
v. Cowgill, 8 La.App. 674; Morin’s 
Case, 120 A. 44, 122 Me. 338; Michaud’s 
Case, 119 A. 627, 122 Me. 276. 


[a] Thus a parents’ petition for 
compensation for death of their 
twenty-year-old son must affirmative- 
ly allege nonexistence of a widow, 
child, or children of deceased. Riley 
v. Cowgill, 8 La.App. 674. 


[b] Omission of essential allega- 
tion not shown.—The allegation in 
the declaration to the fact that the 
victim of an accident was killed “dans 
un chantier” without stating that it 
was a “chantier de bois’ may give 
rise to the exception to the form or 
a motion for particulars but does not 
amount to the omission of an essen- 
tial allegation. Vandyke & Co. Vv. 
Hains, 29 Que.K.B. 460. 


{c] Complaint held sufficient on 
objection to evidence.—A petition un- 
der the Workmen’s Compensation 
Law by a workman alleging that he 
sustained injuries by accident arising 
out of and in the course of his ey- 
ployment, and while lifting some 
heavy barrels sustained a hernia ne- 
cessitating an operation, and that he 
also sustained a “milk leg,’ and as 
a result of his injuries was totally 
incapacitated for ten weeks, was held 
sufficient on objection to the intro- 
duction of evidence, no motion or 
demurrer having been filed raising 
the question of its sufficiency. Bid- 
nick v. Armour & Co., 214 P. 808, 113 
Kan. 277. 


Omission of essential allegation as 
ground for exception see infra § 832. 


49. Michaud’s Case, 119 A. 627, 122 
Me. 276. 


50. Thibeau v. Dutton & Mercer, 
136 So. 186, 17 La.App. 338; Clark v. 
Kennebec Journal Co., 113 A. 51, 120 


Me. 133; Maxwell’s Case, 111 A. 849, 
119 Me. 504. ‘ 
[a] Petition held sufficient.—A pe- 


tition for compensation for injuries 
to an employee when striking his 
thumb with a hammer. Simitiere y. 
Morris, 132 So. 144, 16 La.App. 202. 


51. Michaud’s Case,' 119 A. 627, 122 
Me. 276; Clark v. Kennebec Journal 
Co., 113 A. 51, 120 Me. 133; Maxwell’s 
Case, 111 A. 849, 119 Me. 504. 


[a] Thus, under Workmen’s Com- 
pensation Act § 30, requiring the pe- 
tition for compensation to set forth 
the matter in dispute and petitioner’s 
claim in reference thereto, a petition 
for injury to tip of finger should show 
whether the claim is for partial or 
total incapacity, for specific compen- 
sation or permanent impairment of 
the member, especially as under the 
last paragraph of § 16, added by Pub. 
L. (1919) ¢ 238, it is for the full com- 
mission, and not its chairman, to pass 


) 


WORKMEN’S COMPENSATION ACTS 


If 


act.o? 


under the act.®> 


on the extent of a permanent impair- 


ment. Maxwell’s Case, 111 A. 849, 119 
Me. 504. 
52. McGuirt v. Gillespie, 75 So. 


419, 141 La. 586. 


53. Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13 A.L.R. 1367. 


fa] Thus a petition by an em- 
ployee’s widow in her own right and 
as guardian of her fninor children, 
dependents within Workmen’s Com- 
pensation Act (Comp.: L. [1917] § 
3140), stating the death of her hus- 
band by accident arising out of and 
in the course of his employment, the 
daily wage, and the names, ages, and 
relationship of the dependents, is suf- 
ficient to support an award by the in- 
dustrial commission. Utah Copper 
Co. v. Industrial Commission of Utah, 
193 P. 24, 57 Utah 118,13 A.L.R. 1367. 


[b] Effect of employer’s refusal to 
arbitrate.—A declaration, in an ac- 
tion by an employee for injuries sus- 
tained in the course of the employ- 
ment, alleging that the parties were 
working and operating under the 
Workmen’s Compensation Act, and, 
among other proper allegations, that, 
although requested to do so by plain- 
tiff, defendant refused to appoint an 
arbitrator in accordance with the pro- 
visions of the act, is not subject to 
demurrer. Rushing v. Bartlett, 197 
Ill.App. 278; Reese v. Bartlett, 197 
Tll.App. 272. 


[ec] Petition held insufficient.—An 
allegation that, if the court finds that 
defendant who employed plaintiff was 
an independent contractor, plaintiff 
was entitled to compensation from 
him stated no cause of action. Lay 
v. Pugh, 119 So. 456, 9 La.App. 183. 


54. Valier Coal Co. v. Industrial 
Commission, 160 N.E. 212, 329 Tl. 139; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 153 N.E. 625, 
322 TIll. 510; Madison Coal Corpora- 
tion v. Industrial Commission, 150 N. 
BH. 724, 320 Ill. 65. 


[a] Allegation held 
Maryland Casualty Co. 


sufficient.— 
vy. Johnson, 


Wa PAP8so,g Lod vOkL.. Lia; 

55. Colorado vy. Johnson’ Iron 
Works, 83 So. 381, 146 La. 68. 

56. Vandyke & Co. v. Hains, 29, 


Que.K.B. 460; Biglands v. John Mc- 
Dougall Caledonian Works Co., 
Que.Pr. 114, 20 Dom.L.R. 979. 


[a]. Thus particulars must be fur- 
nished on the nature of the accident 
which is alleged to have caused the 
injury, when and by whom plaintiff 
was engaged in the employ of defend- 
ant, the nature of his employment and 
the check number under which he 
worked, the nature of the injuries 


which plaintiff suffered, and how and’ 


in- 
Biglands v. 


why plaintiff pretends that his 
capacity is permanent. 


Motion for particulars. 
to furnish particulars under his declaration.®*® 

[§ 824] b. Applicability of Act. 
rule, the claimant must allege a case within the 
It has been held that it is not necessary that 
the petition allege that the parties were operating 
under the act,®® or that the requisite number of 
men were regularly employed,*® or that the employ- 
er’s business is an industry under the act.®° 
the other hand, it has been held that it must be 
alleged that the employer,®t or the employer and 
employee, had accepted the provisions of the act,®* 
and that the accident arose out of and in the course 
of employment,®? or arose out of and was the result 
of the employment ;** but it has been held sufficient 


16; 
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Plaintiff may be ordered 


As a general 


On 


John McDougall Caledonian Works 
Co., 16 Que.Pr. 114, 20 Dom.L.R. 979. 


57. Chafin v. Meridian Lumber Co., 
125 So. 483, 12 La.App. 73; Bozzelli 
v. Industrial Commission of Ohio, 171 
N.E. 108, 122 Ohio St. 201; Geiger v. 
Christian Moerlein Brewing Co., 16 
Ohio N.P.N.S. 445; Caillé vy. Montreal, 
14 Que.Pr. 82: 


58. Brage’s Quarry v. Smith, 33 
S-w.(2d) 87, 161 Tenn. 682 [op sup- 
Solara 34 S.W.(2d) 714, 161 Tenn. 


[a] Reason for rule.—‘“The em- 
ployer was sued under the Compen- 
sation Act. If, in fact, he was not 
operating under the act, it was his 
privilege to make that an_ issue.” 
Brageg’s Quarry v. Smith, 33 S.W.(2d) 
87, 88, 161 Tenn. 682 [Lop supplement- 
ed 34 S.W.(2d) 714, 161 Tenn. 682]. 


59. Brage’s Quarry v. Smith, su- 
pra. 

60. Gagne v. J. S. Cote, Ltd., 26 
Que.Pr. 254. See Donofrio v. Mon- 


treal, 27 Rev.Leg. 465 (in an action 
against a municipal corporation un- 
der the Workmen’s Compensation Act, 
a plaintiff who alleges that defend- 
ant is a building contractor is not 
compelled to show by his declaration 
that it belongs to any trade, to allege 
that it carries on such industry for 
the purpose of profit, nor to mention 
that he, the plaintiff, was habitually 
engaged in constructing buildings). 


61. Bohannon v. Putnam County, 
7 -S.W.(2d) 58, 157: Tenn. 170. 


[a] Thus a petition seeking recov- 
ery for injury while in the county’s 
employ was held defective for failure 
to allege election to operate under the 
Workmen’s Compensation Act. Bo- 
hannon v. Putnam County, 7 S.W.(2d) 
58, 157 Tenn. 170. 


62. State v. Industrial Commis- 
een & Ohio, 127 N.E. 595, 100 Ohio 
t. 500. 


[a] Thus where an employee was 
killed while engaged in the occupa- 
tion of bringing packages and freight 
to the office of a common earrier, 
which was a distinct and separate 
occupation carried on by such com- 
mon carrier, a petition for compensa- 
tion, failing to set forth that dece- 
dent and the carrier had accepted the 
provisions of the Workmen’s Compen- 
sation Act, under § 51 thereof, was 
held insufficient. State v. Industrial 
Commission of Ohio, 127 N.E. 595, 
100 Ohio St. 500. 


63. Gros v. Millers’ Indemnity Un- 
derwriters, 95 So. 709, 153 La. 257; 
Shipp v. Bordelon, 94 So. 399, 152 La. 
795; Arthur v. Alexandria Lumber 
Co., 78 So. 469, 143 La. 207. 


64. Industrial Commission of Ohio 
wena 178 N.E. 430, 40 Ohio App. 
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if the general purport of the allegations indicate 
that the accident arose out of and in the course of 
employment.®> A petition in a suit for the death of 
an employee on a vessel in navigable waters must 
allege the character of the employee’s work, so as 
to enable the court to determine whether the act is 
applicable.°® If the petition alleges all the facts 
from which the conclusion that the employer was 
engaged in a hazardous occupation or business may 
reasonably-be drawn, that is all that is required ;*" 
but an allegation that the work was hazardous is 
insufficient if there is no allegation that the employ- 
er was engaged therein as a business or occupa- 
tion.®§ 


[§ 825] c. Right To Bring Proceedings. A wid- 
iow claiming compensation, alleging marriage to de- 
ceased, and that she was entirely dependent on him 
for support, need not allege that she was living 
with him at the time of the accident.®® An allega- 
tion that compensation was not paid in accordance 
with the statute, and not paid promptly when due, 
is sufficient to overrule a plea of prematurity.’° 


[§ 826] d. Notice and Filing of Claim. A com- 
plaint which shows that the claim was not filed 
within the period stipulated by the statute’! and 
which does not state any of the statutory excuses 
for failure to file’? does not state a cause of action. 
It is not essential that claimant allege notice,7? or 
an excuse for not giving it,7* as a failure to give 
notice is a matter of defense.7® 


[§ 827] e. Date of Injury. While it has been 
held essential to state informally the time of the 
injury,7® it has also been held that a failure to al- 


65. Wright v. Louisiana Ice & 
320. Ill. 65. 
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Industrial Commission, 150 N.E. 724, 


[$§ 824-830 


lege,77 or an erroneous allegation of, the date of the 
injury’® does not necessarily preclude recovery. A 
petition which alleges that plaintiff’s injury was sus- 
tained within a year before filing of suit sufficiently 
alleges occurrence of the accident within such 
time.?® 


[§ 828] f. Place of Injury. The petition should 
allege where the accident occurred.®° 


[§ 829] g. Character of Injury. A statement in 
compliance with the statute as to the nature and 
extent of the injury is sufficient.8 A petition is 
sufficient if it states facts which indicate an acci- 
dent®? or personal injury.’ Intervening details 
between the injury and a dormant disease set in 
motion thereby need not be alleged.2+ An allega- 
tion of a petition in a compensation proceeding re- 
specting continuing injuries may not be important 
in view of a specific allegation of injury on a des- 
ignated date.85 


[§ 830] 3. Joinder of Causes. Where applicant 
claims compensation under two paragraphs of the 
act on both of which there cannot be an award, it 

|“‘is nevertheless not erroneous to refuse to require 
claimant to elect under which paragraph he seeks 
compensation.’* So, if the petition prays an award 
for an injury resulting from three separate and dis- 
tinct accidental injuries, it is erroneous to require 
the petitioner to elect to prosecute his claim as 
arising from only one of the three accidents.8? 
Where, however, plaintiff sets up two causes of ac- 
tion, one of which is based on the common law and 
the other based on the Workmen’s Compensation 
Act, he may be required to elect.®® 


Til. 208: 
[b] Reason for rule.—‘All the 


Hort Co., 129 So. 436, 14 La.App. 


66. Dawson y. Jahncke Dry Docks, 
131 So. 748, 18 La.App. 368. 


67. Moritz v. K. C. S. Drug Co., 
(La.App.) 149 So. 244; Hinton v. 
Louisiana Central Lumber Co., (La. 
App.) 139 So. 554 [aff 142 So. 616]. 


[a] Thus a petition for compensa- 
tion alleging that the employer was 
a wholesale and retail druggist, un- 
der whose direction claimant’s son de- 
livered packages on a motor cycle, 
which was a hazardous employment, 
was held not insufficient because fail- 
ing to allege that the employer was 
engaged in a hazardous’ business. 
Moritz v. K. C. S. Drug Co., (La.App.) 
149 So. 244, 


68. Lay v. Pugh, 119 So. 456, 9 La. 
App. 183. 


69. Laurant v. Dendinger, Inc., 126 
So. 600, 13 La.App. 234 [rev 120 So. 
246, 11 La.App. 77, and mod on other 
grounds on reh 127 So. 755, 13 La. 
App. 234]. 

70. Smith v. Butler, 7 La.App. 338. 


71. Romaniuk vy. Locke, 3 F.Suppl. 
h29. 


72. Romaniuk vy. Locke, supra. 


73. R. W. Hartwell Motor Co. v. 
Metre 26 S.W.(2d) 153, 160 Tenn. 
513. 


74. R. W. Hartwell Motor Co. y. 
Hickerson, supra. 


75. Clark vy. Alexandria Cooperage 
& Lumber Co., 102 So. 96, 157 La. 135. 


76. Madison Coal Corporation v. 


77. Elio v. Singer Mfg. Co., 160 A. 
325, 10 N.J.Misc. 606. 


78. Sunnyside Mining Co. y. Indus- 
Lag eaten 151 N.E. 238, 320 


79. Jacobs v. Southwestern Gas & 
Electric Co., (La.App.) 150 So. 402. 


80. Madison Coal Corporation v. 
Industrial Commission, 150 N.E. 724, 
320 Ill. 65; Wright v. Louisiana Ice 
& Utilities Co., 129 So. 436, 14 La 
App. 621. 


81. Ex parte National Pipe & 
Foundry Co., 105 So. 693, 213 Ala. 605. 


_82. Wright v. Louisiana Ice & 
Utilities Co., 129 So. 436, 14 La.App. 


an, 


83. Wright v. 


33. Louisiana Ice & 
Utilities Co., supra. 


84. Brooks vy. Lewis-Chambers 
Tones Co., 128 So. 321, 13 La.App. 
85. Industrial Commission of Ohio 


ee oe 174 N.E. 622, 37 Ohio App. 


86. Stubbs v. Industrial Board, 117 
N.E. 419, 280 Ill. 208. 


[a] Thus refusal of the arbitrator 
and the industrial board to require 
claimant to elect whether he sought 
compensation-under Workmen’s Com- 
pensation Act (1913) § 8 par (c), for 
disfigurement, or under par (d), for 
permanent disability, is not errone- 
ous, although an award could not be 
made under both paragraphs. Stubbs 
v. Industrial Board, 117 N.E. 419, 280 


claimant is required to do is to pre- 
sent his claim for an award and sup- 
port it by proof of his injury. It is 
the province of the Industrial Board 
to determine whether he is entitled to 
an award and under what provision 
of the statute an award is authorized 
to be made.” Stubbs v. Industrial 
Board, 117 N.E. 419, 420, 280 Ill. 208. 


87. Burton v. Miller Bros. Co., 
(Tenn.) 64 S.W.(2d) 195. 
[a]. Thus, where compensation 


was claimed for total and permanent 
disability resulting from three sepa- 
rate accidental injuries suffered in 
the course of employment at different 
times and within one year preceding 
the date the petition was filed, an 
order requiring claimant to elect only 
one injury was error. Burton v. Mil- 
i‘ Bros. Co., (Tenn.) 64 S.W.(2d) 


88. Lesage v. Henderson, 15 Que. 
Pr. 328. But see Fraser Brace & Co. 
v. Mercier, 22 Que.Pr. 315 (an action 
taken under the Workmen’s Compen- 
sation Act does not cease to be such 
by reason of the fact that plaintiff 
charges defendant and its foreman 
with fault, negligence, and inexcus- 
able lack of care. A judgment dis- 
missing a dilatory exception alleging 
misjoinder under the foregoing cir- 
cumstances is not one from which 
leave to appeal will be granted). 


[a] Thus, if a plaintiff in an action 
for damages alleges that the acci- 
dent was caused by reason of his 
work and by the inexcusable fault of 
defendant, and prays that the latter 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 831] 4. Amendment and Supplemental Plead- 
ings. In view of the beneficent character of the 
workmen’s compensation laws,’ plaintiff should be 
given an opportunity, by amendment, to make un- 
ambiguous allegations that are ambiguous,®°® to al- 
lege the date of the injury in the alternative,®1 to 
change or strike out the names of beneficiaries,®? 
or to include allegations essential for showing a 
eause of action under the act,®? and the pleading is 
sufficient if the supplemental or amended complaint 
supplies omissions of necessary averments.°* 
Where the original petition stated a cause of action, 
a plea of prescription that the supplemental peti- 
tion was not filed within the period of limitation 
after the accident is without merit.2> So an amend- 
ment of a complaint under the federal Employers’ 
Liability Act to present a case under the Workmen’s 
Compensation Act has been held not barred by the 
statutory limitation.°° Where the record shows 
that an amended petition naming an additional party 
was filed before another arbitrator, to whom the 
cause was remanded by the jndustrial commission 
on vacating the award, and that the additional 
party appeared with the employer and contested 
the claim before the arbitrator, the amended peti- 
tion will be considered as a new and original petition 
for compensation.27 On appeal from an order of 
the commission, it has been held proper to permit 
‘plaintiff to amend his petition by alleging that 
the injury was caused in a manner different from 
that allowed in his application before the com- 
mission.?§ 


[§ 832] 5. Demurrer or Exception. The omis- 
sion of essential allegations is ground for maintain- 


be condemned to pay him an annual 
rent under the Workmen’s Compensa- 
tion Act, or, in default of its applica- 
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her petition by alleging that the in- 
jury was caused in a manner differ- 
ent from that alleged in her applica- 
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ing a demurrer or an exception of no cause of ac- 
tion,®® but, under the rule that in proceedings un- 
der the act the parties are not held to the strict 
rules of pleading,! an exception of no cause of 
action should be overruled, although the petition 1s 
carelessly drawn, and does not technically embrace 
a cause of action, if its general purport shows it 
to be a suit for compensation,? and so, under a stat- 
ute requiring pleadings to be liberally construed, 
a demurrer will not be sustained if by a liberal con- 
struction the petition states a cause of action.® 
Moreover, as an exception of no cause of action un- 
der the act is a technical rule of procedure,‘ it will 
not be allowed, unless it goes to the merits and pre- 
sents the real defense to the case.> In accordance 
with the general rule,* an exception involving an 
issue of fact is properly overruled.? So, a demurrer 
to a complaint distinctly alleging every matter spec- 
ified by the act will not be sustained. There is no 
error in overruling an exception of no cause of ac- 
tion where an amended petition which cured the 
defect in the original petition was filed and allowed 
before the exception was passed on.® In an em- 
ployee’s widow’s compensation proceeding, excep- 
tions involving an intervening mother’s failure to 
allege refusal of compensation were held properly 
overruled, where the employer admitted liability.?° 


[§ 833] G. Answer or Notice of Defense—l. In 
General. In a number of jurisdictions when the 
employer desires to defend or contest a proceeding 
for compensation, he is required to raise his objec- 
tions before the hearing, sometimes by pleading 
the same.’ However, a formal pleading has been 
held unnecessary on the hearing before the board to 


149 La. 71. 


5. Clark v. Alexandria Cooperage 
& Lumber Co., 102 So. 96, 157 La. 135. 


bility, to pay him the sum of ten] tion before the industrial commission. 

thousand dollars, he must, an dila- Laas Ni Oren oe of Ohio v. 6 See Pleading § 532. 

tory motion, optate between e two|Cleek, 13 io App. . 

rights of action set forth in his decla- vege age v. Blakley, (La.App.) 
ration. Lesage v. Henderson, 15 Que.}| 99. Ex parte Little Cahaba Coal 0 : ; 

Pr. 328. Co., 105 So. 648, 213 Ala. 596; Gros fa]. Thus, whether cutting and 


89. Dawson v. Jahncke Dry Docks, We Millers 


131 So. 743, 18 La.App. 368. 
90. Dawson v. Jahncke Dry Docks, 


supra. : a a 
91. Cunliffe v. Deslauriers Column oa aa Ohio, Bey erp ees 

Mould Co., 139 A. 411, 5 N.J.Misc. | Putnam County, 

1037. Tenn. 170 


92. American Car & Foundry Co. 
v. Industrial Commission, 167 N.E. 
SO sop al. 322. 


Indemnity Underwriters, 
95 So. 709, 1538 La. 257; 
Lutcher-Moore Lumber Co., 
273, 151. La. 672 [dist Pierre v. Bar- 
ringer, 88 So. 691, 149 La. 71]; Lyons 


7 S.W.(2d) 58, 157 


fa] Thus (1) in a proceeding un- 9. 
der the Workmen’s Compensation Act 
for death of plaintiff’s decedent, a 


manufacturing pulpwood was a haz- 
ardous employment within the Work- 
men’s. Compensation Act was held a 
question of fact not determinable on 
exception of no cause of action, 
Bot. v. Blakley, (La.App.) 147 So. 


8 Ex parte Woodward Iron Co., 
102 So. 103, 212 Ala. 220. : 


Shipp v. Bordelon, 94 So. 399, 
152 La. 795. 


10. Evans v. Big Chain Stores, 133 


Dewey v. 
92, So. 


180 N.E. 
Bohannon v. 


93. Whittington v. Louisiana Saw- 
mill Co., 76 So. 754, 142 La. 322. 


94, Clark v. Alexandria Cooperage 
& Lumber Co., 102 So. 96, 157 La. 135. 


95. Philps v. Guy Drilling Co., 79 
So. 549, 143 La. 951. 


96. Birmingham Belt R. Co. v. El- 
lenburg, 111 So. 219, 215 Ala. 395. 


97. Garden City Foundry Co. v 
Industrial Commission, 138 N.E. 122 
307 Ill. 76. 


98. Industrial Commission of Ohio 
v. Cleek, 13 Ohio App. 417. 


[a] Thus, on appeal to the com- 
mon pleas court from an order of the 
industrial commission denying com- 
pensation for death of plaintiff’s hus- 
band, where the controlling question 
was whether deceased received the 
injury which caused his death while 
in the course of his employment, it,is 
not error to permit plaintiff to amend 


2 


complaint failing to allege any facts 
showing knowledge of defendant of 
the injury or notice to defendant, in 
accordance with § 28, is subject to 
demurrer on that ground. Ex parte 
Little Cahaba Coal Co., 105 So. 648, 
213 Ala. 596. (2) A petition seeking 
compensation for death from an occu- 
pational disease was held demurrable 
for failure to allege that death of the 
employee was caused by an occupa- 
tional disease incurred by the em- 
ployee as a result of the employment 
in which he. was engaged. Lyons y. 
Industrial Commission, 180 N.E. 278, 
42 Ohio App. 132. 


1. See supra § 715. 


2. Pierre v. Barringer, 88 So. 691, 
149 La. 71. 


3. Industrial Commission of Ohio 
vee 178 N.E. 430, 40 Ohio App. 


4. Pierre v. Barringer, 88 So. 691, 


So. 487, 16 La.App. 392. 


ll. Morin’s Case, 120 A. 44, 122 
Me. 338; Michaud’s Case, 119 A. 627, 
122 Me. 276; Sharp v. Grand Rapids 
Trust Co., 236 N.W. 831, 254 Mich. 
226; Maki v. School Dist. of Wake- 
field Tp., 209 N.W. 840, 235 Mich. 689; 
Ratto v. Pennsylvania Coal Co., 14 Pa. 
Dist.&Co. 264. 


[a] Definite and reasonable notice 
of defense is necessary. Sharp vy. 
Grand Rapids Trust Co., 236 N.W. 831, 
254 Mich. 226. 


[b] Validity of rule.—A rule of the 
board that “if the employer or insur- 
er desires to deny liability an answer 
to the plaintiff's claim shall be filed 
with the Department in writing 
- +. Which answer shall set forth 
with reasonable detail and certainty 
all of the essential grounds of defense 
without unnecessary repetition, upon 
which the defendant relies as its de- 
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raise the question whether the employee is entitled 
to compensation under the act,1?2 and the require- 
ment of an answer may be waived.'? A statute re- 
quiring the employer to file a notice in the event 
he decides to controvert a claim, without specifying 
the penalty in case of a violation thereof, has been 
held not to deprive the employer of all right to be 
heard. 


Offer. Where an offer to file special answers is 
not made as required by the rules of the board, a 
refusal to allow them to be filed is not an abuse of 
discretion.1® 


Sufficiency, Similarly to the rule respecting the 
application, petition, or complaint,!® technical pre- 
cision as to pleading is not required in answers in 
proceedings under the workmen’s compensation 
acts.17 An answer that meets all substantial re- 
quirements is sufficient.18 Where the statute pre- 
scribes that the answer only need be in the form 
prescribed by the rules and regulations of the board, 
an answer in accordance with such rules and regu- 
lations is sufficient,!® and the answer need not be 
signed or sworn to by defendants where this is not 
required by the rules or regulations of the board ;?° 
neither need the authority of the person signing 
the answer be set forth where he purports to act 
for defendants, and the answer is accepted by the 
referee and board as defendant’s answer.21 A stat- 
ute providing that the employer shall file a veri- 
fied answer setting up the facts on which he relies 
does not require that the evidence be set out,?? and 
the answer will be sufficient if it clearly informs 


17. 
cating Co., 


fense to said claim, serving a copy 
of same upon the plaintiff and filing 
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Cohen v. Birmingham Fabri- 
139 So. 


[$§ 833-835 


plaintiff of the essential defensive fact or facts 
relied on,?? although it be but a conclusion of fact 
from the evidence.?4 In accordance with the gen- 
eral rule,?®> matter in abatement is waived by plead- 
ing therewith matters in bar.?°® 


[§ 834] 2. Time for Answer. Where a rule of 
the board requires special defenses to be pleaded 
a specified time before the hearing, a compliance 
with the rule is essential,?7 although the fact that 
the answer is not filed within the time required by 
the act may be waived by complainant.?% If the 
hearing is continued before time to answer has ex- 
pired, a plea of limitations filed on the day to which 
the hearing is continued is timely,?® and there is 
not a waiver of the plea by failure to present it at 
the first hearing.*° Where an injured servant may 
proceed for damages by an ordinary suit, and in 
the alternative for compensation under the act, 
defendant cannot complain of being allowed the 
period for answering provided for in an ordinary 
suit, which is more than is allowed in the summary 
proceeding under the eact.31 


«ss Who may raise objection, The insurance carrier 


may raise the objection that the claim was not time- 
ly filed,** even though the employer fails to join in 
such objection.*3 


[§ 835] 3. Matters Which Must Be Pleaded. 
The rule requiring objections to be raised by plead- 
ing before hearing has been applied to the objec- 
tion that the claim for compensation was not made 
or filed in the requisite time,?* except where such 


. 


Co., 83 So. 25, 145 La. 823. 
97, 224 Ala. 67; 


with the Department proof of such 
service,” is reasonable and_ valid. 
Sharp v. Grand Rapids Trust Co., 236 
N.W. 831, 832, 254 Mich. 226. 


12. Aurora Brewing Co. v. Indus- 
trial Board of Illinois, 115 N.E. 207, 
274) T1442. 


vane Ross’ Case, 126 A..484, 124 Me. 


fa] Thus, where, in a workman’s 
compensation proceeding, the petition- 
er failed to object to the employer’s 
failure to answer as required by Rev. 
St. ce 50 § 32, as amended by L. (1919) 
ec 238, and trial was had as though 
every fact had been formally denied, 
and the case determined on the mer- 
its, the requirement of an answer was 
waived. Ross’ Case, 126 A. 484, 124 
Me. 107. 


14. Andress v. Art Metal Construc- 
tion Co., 211 N.Y.S. 752, 214 App.Div. 
bial 


[a] Statute construed.—The fail- 
ure of an employer or insurance car- 
rier desiring to contest a death claim 
to file a notice of controversy requir- 
ed by the Workmen’s Compensation 
Law, § 25, as amended by L. (1915) ec 
167, Li. (1919) ¢ 269, L. (1921) ¢ 540, 
and L. (1922) c 615, with state indus- 
trial board, does not operate as a 
waiver of all right to contest claim 
except the question of dependency, in 
view of §§ 13, 18, 20, and 28, and the 
fact that § 25 relates only to disabil- 
ity and not death claims. Andress vy. 
Art Metal Const. Co., 211 N.Y.S. 752, 
214 App.Div. 151. 


15. Freund y. Allen, (Ind.App.) 184 
N.E. 421; 


16. See-supra § 823. 


Ex parte Coleman, 100 So. 114, 211 
Ala, 248; Hammett v. Gilliland Oil 
Co., “91 So. 550,151 La. 70; Roach v. 
Kelsey Wheel Co., 167 N.W. 33, 200 
Mich. 299; Schney v. Kittanning Bor- 
ough, 72 Pa.Super. 582. 


_ 18. Cohen v. Birmingham Fabricat- 
ing Co., 1389 So. 97, 224 Ala. 67. 


[a] It sufficiently appears that 
Statute of limitations is relied on 
where the answer states that the in- 
dustrial commission is without juris- 
diction and is barred by statute from 
hearing the application or granting 
any relief. Katsanos v. Industrial 


|Commission of Utah, 267 P. 781; 71 


Utah 479, 


19. O’Brien v. Tuch, 109 A. 158, 265 
Pa. 509. 


20. O’Brien v. Tuch, supra. 
21. O’Brien v. Tuch, supra. 


22. Ex parte Coleman, 100 So. 114, 
211 Ala. 248. 


23. Ex parte Coleman, supra. 
24. Ex parte Coleman, supra. 
25. See Pleading § 286. 


26. Martz v. Grasselli Chemical 
Co., 162 N.E. 737, 87 Ind.App. 400. 


27. Wright v. Keltner, 159 N.E. 433, 
87 Ind.App. 233. 


28. Cohen v. Birmingham Fabricat- 
ing Co., 139 So. 97, 224 Ala. 67. 

29. Harris v. Industrial Accident 
Commission of California, 268 P. 902, 
204 Cal. 432. 


30. Harris v. Industrial Accident 
Commission of California, supra. 


31. Norwood vy. Lake Bisteneau Oil 


32. Cheesman v. Cheesman, 139 N. 
BH. .775, 286-N.Y.. 47. 


Making or filing claim see supra §§ 
789-810. 


33. Cheesman y. Cheesman, 139 N. 
BH. 775, 2386 N.Y. 47. 


34. Morin’s Case, 120 A. 44,122 Me. 
338; Broniszewski v. Baltimore & O. 
R. Co., 144 A. 345, 156 Md. 447; Vang 
Construction Co. vy. Marcoccia, 140 A. 
712, 154 Md. 401; “Dickson Construc- 
tion & Repair Co. v. Beasley, 126 A. 
907, 146 Md. 568; Sharp v. Grand Rap- 
ids Trust Co., 236 N.W. 831, 254 Mich. 
226; Otto v. Chapin, 220 N.W. 661, 
243 Mich. 256; Maki v. School Dist. 
of Wakefield Tp., 209 N.W. 840, 235 
Mich. 689; Ratto v. Pennsylvania Coal 
Co., 14 Pa.Dist.&Co. 264. 


“Tf the opponents of the petition 
wish to interpose the bar of a stat- 
ute of limitations, they should do so 
by answer before hearing.’’ Morin’s 
Case, 120 A. 44, 46, 122 Me. 338. 


{a] Objection sufficiently raised.— 
Employer’s failure to file written no- 
tice of proposed defense, in accord- 
ance with rule 4 of department of la- 
bor and industry, that injury to the 
employee did not arise out of and in 
the course of employment, held not to . 
have constituted waiver of such de- 
fense, in view of the employer’s oral 
statement to the deputy commission- 
er before taking of testimony that 
such defense was an issue and fact 


-that-such defense was presented with- 


out objection on the part of the em- 
ployee. Otto v. Chapin, 220 N.W. 661, 
243 Mich. 256, 


[b] Bar of limitations is voidable 
defense, and cannot be shown in work- 
men’s compensation proceeding, un- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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matter is considered jurisdictional.?® In some ju- 
risdictions requiring notice of defenses to be given*® 
the rule is held not to apply to defenses considered 
jurisdietional.**7 Accordingly, in a compensation 
ease, the fact that less than two workmen were em- 
ployed by the employer is jurisdictional and may 
be raised at any time.*& Where the board or com- 
mission under its authority to make rules®® requires 
an employer denying liability to file a denial in writ- 
ing, specifying the facts and cireumstances on which 
he relies as a defense, grounds of defense not so 
specified cannot be considered.*® - Accordingly, an 
employer making advance payments is not entitled 
to have the same allowed where such payments are 
not pleaded.t! Where by the rule of the commis- 
sion the employer is barred from introducing evi- 
dence as to matters not raised in a notice of contest 
filed with the commission,*? defenses available with- 
out the introduction of evidence are not barred by 
the employer’s failure to file his notice of contest.** 
Within this latter category has been held to be the 
defense that the employee failed to file a claim for 
compensation within the required time.** So, where 
a suit under the act follows the course of equity,*® 


less notice thereof is given. Maki v. 
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Co. v. Industrial Commission of Colo- 
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or where required by the rules of the board,*® mat- 
ter of special defense must be ‘specially pleaded, 
even though it appears in the evidence.*7 A de 
fense which is not pleaded is waived.** Thus it 
has been held that want of statutory notice*® or 
prescription or limitations®® must be pleaded or 
defendant cannot avail himself of it. However, a 
compensation statute barring elaims unless filed 
within one year of the employee’s death has been 
held to bar the right as well as the remedy, and ac- 
cordingly need not be specially pleaded,®! and un- 
der some statutes willful misconduct outside the 
sphere of employment may be available as a defense 
although not specially pleaded.®?. A special answer 
has been held to be required under the rules of the 
board only when the employer confesses or admits 
that the injury arose out of and in the course of the 
employment.®? Jt has been held unnecessary to 
file a special answer alleging that the employment 
was casual and not in the usual course of the em- 
ployer’s business.5* Further, it has been held that 
an employer need not plead matters relieving it 
from liability where they are set up by the em- 
ployee.>® : 


School Dist. of Wakefield Tp., 209 N. 
W. 840, 235 Mich. 689. - 


[ec] Objection raised after pay- 
ment comes too late.—Under Work- 
men’s Compensation Act, §§ 39, 43, ob- 
jection that claim for compensation 
was not filed within time required 
cannot be first raised in bar of fur- 
ther payments, after compensation 
has been paid for nearly a year. Dick- 
son Construction & Repair Co. vy. 
Beasley, 126 A. 907, 146 Md. 568. 


[d] Notice of defense insufficient. 
—Denial of liability on the ground 
that a proper claim was not made is 
indefinite and therefore insufficient 
notice to a compensation claimant 
that defendants expected to urge that 
the claim was not filed within the lim- 
itation period. Sharp v. Grand Rap- 
igs Trust Co., 236 N.W. 831, 254 Mich. 


[e] Pleading objection unneces- 
sary if otherwise raised.—Defense of 
statute of limitations need not be 
pleaded, it being sufficient if the ob- 
jection is made at the hearing before 
the referee prior to the taking of tes- 
timony. Ratto v. Pennsylvania Coal 
Co., 14 Pa.Dist.&Co. 264. 


Failure to raise objection as waiv- 
ing or not waiving late filing of claim 
see supra § 813. 


35. Seé infra this section note 37. 
36. See supra this section. 


37. South Oklahoma Town Co, v. 
Acree, (Okl.) 26 P.(2d) 404. 


38. South Oklahoma Town Co. v. 
Acree, supra. 


Employers within acts see supra §§ 
121-157. 


Raising’ question for first time on 
appeal see infra § 1151. 


39. See supra § 669. 


40. Roach v. Kelsey Wheel ‘Co., 
167 N.W. 33, 200 Mich. 299. 

41. Southern Cement Co. v. Walt- 
hall, 117 So. 17, 217 Ala. 645. 


42. London Guarantee & Accident 
Co. v. Industrial Commission of Col- 
orado, 263 P. 405, 83 Colo, 252. 


Reception of evidence see infra §§ 
973-979. 


43. London Guarantee & Accident 


, 


| 


rado, 263 P. 405, 83 Colo. 252. 


44, London Guarantee & Accident 
Co. v. Industrial Commission of Colo- 
rado, supra, 


Waiver of objection see supra § 813. 


45. Sears-Roebuck & Co. v. Starnes, 
26 S.W.(2d) 128, 160 Tenn. 504. 


Necessity for setting up all defens- 
es in equity see Equity § 545. 


46. Livers v. Graham Glass Co., 
(Ind.App.) 177 N.E. 359 [reh den 
(App.) 183 N.E. 688]; Grace Const. 
Co. v. Fowler, 153 N.E. 819, 85 Ind. 
App. 263; Baldwin Tool Works v. Mc- 
Dowell, 135 N.E. 389, 78 Ind.App. 297; 
Cudahy Packing Co, v. Zafiropoulos, 
129 N.E. 32, 75 Ind.App. 599. 


fa] Thus (1) in a compensation 
case, the employee’s intoxication and 
his commission of a misdemeanor, be- 
ing special defenses, must be special- 
ly pleaded.. Livers v. Graham Glass 
Co., (Ind.App.) 177 N.E. 359 [reh den 
(App.) 183 N.E. 688]. (2) That the 
employeée’s injury was caused by vio- 
lation of an ordinance is an affirma- 
tive defense under Workmen’s Com- 
pensation Act § 8, and is deemed waiv- 
ed where not specially pleaded within 
the time fixed by the industrial 
board’s rules. Grace Const. Co. v. 
Fowler, 153 N.E. 819, 85 Ind.App. 263. 
(3) Under Burns St. Annot. Suppl. 
(1921) § 8020f1, providing that an in- 
jured employee must give notice of 
the accident to his employer unless 
the employer has actual knowledge 
or acquires knowledge within thirty 
days, and under a rule of the indus- 
trial board requiring the employer to 
plead all special defenses, lack of 
knowledge or notice is an affirmative 
defense, which must be_ specially 
pleaded, or it is waived. Baldwin Tool 
Works v. McDowell, 135 N.E. 389, 78 
Ind.App. 297. (4) In view of rule 
10 of the industrial board, providing 
that if defendant employer relies on 
the special defense that the injury or 
death of the employee was due to his 
willful misconduct, etc., such special 
defense must be pleaded by affirma- 
tive answer five days before the date 
set for final hearing, the question 
whether the employee’s injury result- 
ed from the fact that he was without 
the employer’s knowledge or consent 
taken to a hospital where because of 
neglect and incompetent attention his 


injuries were enhanced, resulting in 
permanent disability, was not in is- 
sue where not pleaded. Cudahy Pack- 
ing Co. v. Zafiropoulos, 129 N.E. 32, 
75 Ind.App. 599. 


Necessity of pleading new matter 
gags codes generally see Pleading § 


47. Sears-Roebuck & Co. v. Starnes, 
26 S.W.(2d) 128, 160 Tenn. 504. 


48. Clark’s Case, 134 A. 450, 125 
Me. 408; Shout v. Gunite Concrete & 
Construction Co., 41 S.W.(2d) 629,226 
Mo.App. 388; R. W. Hartwell Motor 
Co. v. Hickerson, 26 S.W.(2d) 153, 160 
Tenn. 513. 


[a] Thus waiver and election are 
affirmative defenses, and unless plead- 
ed will not be considered. Shout v. 
Gunite Concrete & Construction Co., 
41 S.W.(2d) 629, 226 Mo.App. 388. 


Waiver of defense by failure to 
plead generally see Pleading § 201. 


49. R. W. Hartwell Motor Co. v. 
Ploeersen, 26 S.W.(2d) 153, 160 Tenn. 


50. Wilson v. Lyon Lumber Co., 7 
La.App. 169; Comer y. Standard Oil 
Co. of New York, 156 A. 516, 130 Me. 
373; Ripley’s Case, 1387 A. 54, 126 Me. 
1738. See Hartford Accident & Indem- 
nity Co. v. Industrial Commission of 
Utah, 228 P. 753, 64 Utah 176 (Comp. 
L. [1917] § 6468 subd 1, requiring ac- 
tions on statutory liability to be com- 
menced within one year, being no part 
of Compensation Act, does not bar 
claim unless pleaded or relied on). 


51. Ratto v. Pennsylvania Coal Co., 
156 A. 749, 102 Pa.Super. 242. 


52. Jones v. Sloss-Sheffield Steel & 
Iron Co., 130 So. 74, 221 Ala. 547, 


53. Talge Mahogany Co. v. Beard, 
169 N.E. 540, 90 Ind.App. 611. 


[a] Thus an employer in compen- 
sation proceedings need not file a spe- 
cial answer to introduce evidence 
showing that the injury grew out of 
a fight not growing out of, or not 
connected with, employment. Talge 
Mahogany Co. v. Beard, 169 N.E. 540, 
90 Ind.App. 611. 


54. Mason vy. Wampler, 
885, 89 Ind. App. 483. 


_55. Gilmore y. Lumbermen’s Re- 
ciprocal Ass'n, (Tex.Civ.App.) 258 S. 


166 N.E. 
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[§ 836] 4. Admissions, Where the plea admits 
all essential facts, the petitioner is entitled to judg- 
ment,°® but the rule is otherwise where the plea, 
when considered as a whole, shows no intention 
to make an admission.°? In accordance with the 
general rule,®>® in the absence of an answer dis- 
puting material facts alleged or disclosed in the 
petition, such facts may be treated as admitted.®® 
Thus an allegation of dependency, not denied by 
answer, can be treated as admitted.®° On the other 
hand, under a provision of the act that the proce- 
dure thereunder shall be as summary and simple as 
reasonably may be, and that for the purpose of 
carrying out the provisions of the act the board 
may make rules not inconsistent with the act, the 
board is authorized to make a rule that if no answer 
is filed allegations contained in the application, pe- 
tition, or complaint will be deemed to be denied.*4 
In some jurisdictions, where there is a general de- 
nial, the essential averments of fact in the petition 
not admitted by answer are denied. An admis- 
sion in an answer that defendant was the insurer 
of the employer, accompanied by a denial of liabil- 


ity to plaintiff, does not preclude defendant from . 


contending that the employment was not within the 
act.°% It has been held that the employer does not 
admit his liability in legal effect by failing to file 
and serve on the servant a written denial thereof.®* 


[§ 837] 5. Abandonment. Where the portion of 
an answer setting up a particular defense is aban- 
doned, the defense is waived.*® 


[§ 838] 6. Amendment. While granting of per- 
mission to file an amended plea is discretionary 


WORKMEN’S COMPENSATION ACTS 


Ve 


[§§ 836-840 


with the board or commission,®*® the discretion ex- 
ercised must be a judicial and not an arbitrary 
one.*? If the commission abuse this discretion, the 
order becomes nugatory.*® An answer which is 
complete in itself may be amended to establish the 
authority of the agent making the answer.®® An 
application to amend is properly denied for a delay 
of several weeks after acquiring knowledge of the 
facts relied on.7° Permitting the employer to 
amend his answer changing an admission that the 
accident came within the act to a denial that it did 
has been held not error.74_ So a defendant neither 
admitting nor denying plaintiff’s allegations for 
want of information has been held to be properly 
permitted to file an amended answer denying that 
plaintiff was in his employ.7? 


[§ 839] H. Issues, Proof, and Variance—l. For- 
mation and Framing of Issues. In the ordinary 
compensation case the issues are intended to be 
simple,’? and, except for certain facts which the 
statute makes essential,74 the pleadings are of little 
importance.75 Where there is no application for 
an adjustment of the claim, and, consequently, no 
answer filed setting forth the grounds of defense, 
in directing a hearing on its own initiative the com- 
mission should direct the framing of issues.7® 


[§ 840] 2. Conformity of Pleading and Proof— 
a. In General. As the hearing is informal,’7 the 
evidence is not necessarily confined to the allega- 
tions of the application,7® but may extend to a full 
development of the facts of the accident’® and the 
nature and extent of the injury.8° Where the pe- 
tition charges incapacity resulting from an accident, 


~ 


ele [aff (Commn.App.) 292 S.W. 


a 


56. Ex parte Sloss-Sheffield Steel & 
Iron Co., 93 So. 425, 207 Ala. 531. 


[a] Thus, where defendant em- 
ployer filed a plea admitting the es- 
sential allegations of the petitioner’s 
complaint under Workmen’s Compen- 
sation Act § 28, and alleging that de- 
fendant had been ready to settle at all 
times according to §§ 12b and 13, the 
petitioner was entitled to judgment, 
although costs might have been im- 
posed for unnecessarily bringing the 
proceeding. Ex parte Sloss-Sheffield 
Sra & Iron Co., 93 So. 425, 207 Ala. 

31. 


57. Johnson v. Hillyer, Edwards, 
Fuller, Ine., (La.App.) 145 So. 797. 


[a] Thus an answer categorical- 
ly denying compensation claimant’s 
allegation that lifting caused injury 
producing hernia, and averring that 
the condition of which claimant com- 
plained was an old condition, was held 
not to admit that claimant had hernia. 
Johnson v. Hillyer, Edwards, Fuller, 
Inc., (La.App.) 145 So. 797. 


58. See Equity §§ 565, 937 et seq.; 
Pleading § 341. 


59. De Meritt’s Case, 147 A. 210, 
128 Me. 299; Clark’s Case, 134 A. 450, 
125 Me. 408; Brodin’s Case, 126 A. 829, 


124 Me. 162; Ross’ Case, 126 A. 484, 
124 Me. 107; Michaud’s Case, 119 A. 
627, 122 Me. 276. 


[a] Statement of physician on 
which award is founded, although not 
sworn to, when made a part of the ap- 
plication for an award, and not con- 
troverted, has the same standing as an 
admission of fact made by the plead- 


ings in an ordinary action at law. 
Massachusetts Bonding & Ins. Co. v. 
Industrial Accident Commission of 
California, 168 P. 1050, 176 Cal. 488. 


60. De Meritt’s Case, 147 A. 210, 
128 Me. 299. 


61. Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 6438. 


62. King v. Buckeye Cotton Oil 
Co., 296 S.W. 3, 155 Tenn. 491, 53 A. 
L.R. 1086. 


63. Benjamin v. Standard Acc. Ins. 
Co. of Detroit, 94 So. 428, 152 La, 874. 


64. Nagy v. Solvay Process Co.,.166 
N.W. 10338, 201 Mich. 158. 


65. National Car Coupler Co. v. 
Marr, 121 N.E. 545, 69 Ind.App. 206. 


[a] Thus, where an employer 
against whom the dependents of a de- 
ceased employee sought an award 
abandoned the second paragraph of its 
answer setting up willful misconduct, 
that defense was waived. National 
Car Coupler Co. vy, Marr, 121 N.E. 545, 
69 Ind.App. 206. 


66. Neal v. Stuart Foundry Co., 
229 N.W. 595, 250 Mich. 46. 


67. Neal v. Stuart Foundry Co., su- 
pra. 


68. Neal v. Stuart Foundry Co., su- 
pra. 


69. Schuey v. Kittanning Borough, 
72 Pa.Super. 582. ; 


70. Neal v. Stuart Foundry Co,, 229 
N.W. 595, 250 Mich. 46. 


71. State ex rel. Probst v. Haid, 
(Mo.) 62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W.(2d) 501]. 


72. Hammett v. Gilliland Oil Co., 


91 So. 550, 151 La. 70. 


a] Thus, under the Employers’ 
Liability Act (Act [1914] No. 20) § 
18, as amended by Act (1920) No. 234, 
providing that the judge shall not be 
bound by technical or formal rules of 
procedure, ete., a defendant neither 
admitting nor denying plaintiff’s alle- 
gations for want of information was 
properly permitted to reopen the case 
and file an amended answer denying 
that plaintiff was in its employ, not- 
withstanding Pleadings Act (Act 
[1917] No. 157) § 1 subd 2, as amend- 
ed by Act (1914) No. 300, requiring 
defendant lacking information to de- 
ny the fact alleged. Hammett v. Gil- 
liland Oil Co., 91 So. 550, 151 La. 70. 


73. Blackburn v. Coffeyville Vitri- 
fied Brick & Tile Co., 193 P. 351, 107 
Kan. 722. \ 


74. See statutory provisions. 


75. Blackburn v. Coffeyville Vitri- 
fied Brick & Tile Co., supra. 


76. Van Sweden v. Van Sweden, 
230 N.W. 191, 250 Mich. 238. 


77. See infra § 963. 


78. Raffaelle v. Industrial Commis- 
sion, 157 N.E. 206, 326 Ill. 166; Con- 
solidated Coal Co. of St. Louis v. In- 
eee Commission, 150 N.E. 637, 320 
Ti : 


79. Raffaelle v. Industrial Commis- 
sion, 157 N.E. 206, $26 Ill. 166; Con- 
solidated Coal Co. of St. Louis vy. In- 
dustrial Commission, 150 N.E. 637, 
320 Ill. 281. 


80. Raffaelle v. Industrial Commis- 
sion, 157 N.E. 206, 326 Ill. 166; Con- 
solidated Coal Co. of St. Louis v. In- 
gustan Commission, 150 N.E. 637, 320 

ll. 281. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 840-845] 


the employer may be expected to meet evidence that 
as a result of the accident a preéxisting disease was 
aggravated.®! 


[§ 841] b. Evidence Admissible under Pleadings. 
Evidence is admissible under the pleadings if the 
allegations fairly indicate the facts sought to be 
proved.®? 


[§ 842] c. Matters Which Must Be Proved. To 
support an award there must be proof of the essen- 
tial facts§* such as that injury was occasioned by 
accident arising out of and in the course of em- 
ployment,** the filing of a claim,®* the extent of the 
injury,°® or the basis for the computation of com- 
pensation.§7 Where plaintiff alleges that he was 
injured in an accident that occurred on a certain 
date, it is incumbent on him to prove that there was 
an accident in which he received the injuries al- 
leged,®* and so plaintiff must prove an allegation 
that he was wholly dependent on a deceased em- 
ployee.8® In some jurisdictions it must be alleged 
by the complaining employee or affirmatively proved 
by him that he was engaged in a line of work that 
was followed by the employer as a trade, business, 
or occupation.°° Where the petition is verified, an 
allegation of partnership need not be proved,®! and 
proof that defendants were operating under the act 
may be obviated by the pleadings,®? the statements 
by defendants,®? and the attitude assumed by 
them.®* Where a greater. sum is claimed than the 
amount of compensation fixed by the act, it has been 
held necessary to prove that the accident was due 
to the inexcusable fault of the employer.®°> The 
employee is not bound to prove the negative of 
matters of defense.*® 


[§ 843] 3. Variance. While there can be a recov- 
ery only on the injury pleaded,®’ a variance which 


W.(2d) 334; 


81. Blackburn v. Coffeyville Vitri- 
Shigley, 


fied Brick & Tile Co., 193 P. 351, 107 
Kan. 722. 


82. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 153 
N.B. 625, 322 Ill. 510; Merritt v. In- 
dustrial Commission, 152 N.B. 505, 322 


692. 


Ill. 160; Consolidated Coal Co. of St. 89 
Louis v. Industrial Commission, 150 ; 
N.E. 637, 320 Ill. 281; Butts’ Case, 


132 A. 698, 125 Me. 245; Texas Indem- 
nity Ins. Co. v. Wilson, (Tex.Civ.App.) | La.App. 183. 
281 S.W. 289. 91. 


[a] Compensation claimant held 
entitled to prove that the employer’s 
widow continued the business in her 
husband’s name and that insurer’s 
agent knew the facts on delivering the 
policy designating the deceased em-| Supra, 
ployer as insured, Kocher v. Kocher 94 
Estate, 150 A. 468, 300 Pa. 206. pra : 


83. Englebretson vy. Industrial Ac- 95. 
cident Commission, 151 P. 421, 170 
Cal. 793. 


84. Englebretson v. Industrial Ac- 
cident Commission, supra. 


85. Price v. Kansas City Public 
Service Co., 42 S.W.(2d) 51 [aff 50 S. 


pra. 


96, 
Tll.App. 530. 


ton, 
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Federal Surety Co.. v. 
(Tex.Civ.App.) 7 S.W.(2d) 
607; Texas Employers’ Ins. Ass’n v. 
Villarreal, (Tex.Civ.App.) 1 S.W.(2d) 


88. Pace v. Standard Oil Co. of 99. 
Louisiana, (La.App.) 149 So. 130. 


Edwards v. Standard Gin & 
Mfg. Co., 125 So. 598, 12 La.App. 153. 


90. Lay v. Pugh, 119 So. 456, 9 
Fronk v. Ajax Drilling Co., 249 
P. 680, 121 Kan. 572, 708. 
92. Fronk v. Ajax Drilling Co., su- 1. 
93. Fronk v. Ajax Drilling Co., 2. 
Fronk v. Ajax Drilling Co., su- 
Savignac v. Montreal Tram- 5 
ways Co., 18 Que.Pr. 125. A 
Hoffman v. Kinsely Bros., 199 


97. Travelers’ Ins. Co. v. Washing- 
(Tex.Civ.App.) 5 S.W.(2d) 783. 
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does not prejudice the rights of the other party and 
does not prevent him from meeting fully the issues 
presented at the hearing is not fatal,®* and where 
both the application and the proof refer to the same 
occurrence, the mere fact that it is not deseribed as 
accurately or fully in the application as in the ev- 
idence does not constitute a variance.°® Where the 
evidence and the employer’s answer put in issue 
the knowledge of the injury, there is no variance 
because the complaint alleged the alternative re- 
quirement of written notice. 


[§ 844] I. Motions. A motion by defendant to 
take additional testimony after having failed to at- 
tend the hearing,? which is dilatory? and not pre- 
sented in accordance with the practice prescribed by 
rule,* is properly denied. Neither the Workmen’s 
Compensation Act nor the rules and regulations of 
the state industrial commission require notice of 
a hearing on a motion filed in a proceeding after the 
state industrial commission has acquired jurisdic- 
tion of such proceeding by proper notice and the 
appearance of the parties.> 


[§ 845] J. Stipulations. Stipulations tending to 
expedite the hearing should be encouraged rather 
than discouraged by the courts’ and should be en- 
forced unless good cause is shown to the contrary.® 
A provision in a workmen’s compensation act that 
no rule, regulation, or devise whatever shall operate 
to relieve the employer from liability, except as 
therein provided, does not affect the validity of 
a stipulation as to the nature and extent of the 
workman’s injuries.® The parties may by stipula- 
tion waive conflicts between them,!® or even the 
necessity of evidence,?1 and agree that certain ques- 
tions only shall be determined.t? So they may stipu- 
late as to what claimant earned in the year previous 


that when compensation policy was 
delivered employer’s widow, trading 
under husband’s name, was employer. 
Kocher v. Kocher Estate, 150 A. 468, 
300 Pa. 206. 


Kingston-Pocahontas Coal Co. 
v. Maynard, 273 S.W. 84, 209 Ky. 431. 


See Texas Employers’ Ins. Ass’n v. 
Perry, (Tex.Civ.App.) 385 S.W.(2d) 
1087 (holding that claimant would not 
be confined to compensation for in- 
jury causing hernia if proof admitted 
under proper allegations showed oth- 
er compensable hurts). 


American Radiator Co. v. An- 
dino, 116 So. 121, 217 Ala. 424, 


James v. Ford Motor Co., 242 N. 
W. 884, 258 Mich. 366. 


3. James v. Ford Motor Co., supra. 
4. James v. Ford Motor Co., supra. 


Livingston Oil Corporation vy. 
Henson, 215 P. 1057, 90 Okl. 76. 


6. Generally see 60 C.J. p 36. 


7. Montgomery Ward & Co. v. In- 
dustrial Commission, 136 N.E. 796, 
304 Ill. 576. 


W.(2d) 1047, 330 Mo. 706]. 


86. Cromwell-Franklin Oil Co. v. 
Rushing, 9 P.(2d) 710, 156 Okl. 15, 


' 8% Vogler v. Ontario Knife Co., 
229 N.Y.S. 5, 223 App.Div. 550; Gio- 
vanniello (Grovaniell) v. Transit De- 
velopment Co., 208 N.Y.S. 581, 212 
App.Div. 188; Sanders v. Blue Ridge 
Glass Corporation, 33 S.W.(2d) 84, 161 
Tenn. 535; Texas Employers’ Ins. 
Ass’n v. Varner, (Tex.Civ.App.) 20 S. 


® 


98. Shell Pipe Line Co. v. Camper, 
287 P. 1009, 143 Okl. 94. 


[a] Thus (1) testimony of claim- 
ant for compensation before the in- 
dustrial commission that the accident 
happened in June, whereas the injury 
occurred May 22, was held not a fatal 
variance. Shell Pipe Line Co. v. 
Camper, 287 P. 1009, 143 Okl. 94. (2) 
That claim petition mistakenly named 
former employer’s estate as employer 
would not prevent claimant showing 


8. Montgomery Ward & Co. v. In- 
dustrial Commission, supra. 


9. Midwest Refining Co. v. George, 
281 P. 1005, 41 Wyo. 55. 


10. General Const. Co. v. Industrial 
Commission, 145 N.E. 90, 314 Ill. 58. 


11. General Const. Co. v. Industrial 
Commission, supra. 


12. General Const. Co. v. Industrial 
Commission, supra. 
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to his injury,!* or that no compensation had been ; 
paid.t¢ Where a stipulation is based on mistake, 
the commission is not bound thereby.t1® Where a 
stipulation fixes the amount of the compensation in 
full settlement of claim, unless the employee’s con- 
dition should become worse without interference of 
other causes after judgment, a claim for additional 
compensation requires evidence that the condition 
became worse without interference of other causes.*® 


[§ 846] K. Continuances. The granting or deny- 
ing of a continuance is within the sound discretion 
of the board or commission,’ and the granting of a 
continuance is not a violation of the command of 
the statute requiring a speedy, efficient, and inex- 
pensive method of procedure,?® although the board 
is not vested with authority arbitrarily to postpone 
the hearing on any petition properly before it.1® As, 
in the absence of extenuating circumstances, claim- 
ant should be given an opportunity to develop his 
case,2° a continuance for this purpose, where claim- 
ant is not at fault, should be granted.?!| Where the 
statute authorizes the board to make its own rules 
about continuaneces, a rule allowing postponement 
only when irreparable injury may oceur without fault 
of the party seeking the continuance is reasonable.*? 
If it appears that the condition of claimant may im- — 
prove, the commission should not close the case in 
disregard of the protest of defendant but should 
continue the proceeding until the extent of the in- 


13. Groveland Coal Mining Co. v. 
Industrial Commission, 140 N.E. 29, 
309 Il. 73. f hoe 
14. Montgomery Ward & Co. vy. In- atstvial: a uiesiots 
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specialist could be secured only in an- 
other city, and doctors testifying for 
employee were unable to state cause 
Valier Coal Co. v. In- 


Notice that injured 


[§§ 845-848 


jury can be determined.?® 


[§ 847] I. Dismissal and Nonsuit. A dismissal is 
warranted where there is a failure to proceed with 
the petition for more than a year after commence- 
ment of the proceedings and filing of answer.** 
Where a second application for compensation is dis- 
missed and the original application is subsequently 
dismissed on applicant’s motion, the board is with- 
out further jurisdiction.2> The board having once 
dismissed the claim has power to reopen the case*® 
and make an award in addition to the compensa- 
tion paid under an agreement between the employer 
and employee.27. Where a claim is withdrawn in 
writing with what amounts to the aequiescence of the 
board, no technical order of dismissal is necessary.”® 
If a dismissal of compensation proceedings is fraud- 
ulently induced, it is properly vacated?® where claim- 
ant acts diligently.2° Where it is reasonable to be- 
lieve that evidence might be adduced to prove an 
injury that was not proved on the trial below, it 
has been held proper to nonsuit the case and not to 
reject the demands in toto.*+ 


“ [§ 848] M. Provisional Allowance; Advance 
Payments.* Provision is sometimes made for the 
making of payments in advance of a final determina- 
tion of a claim for compensation in the case of emer- 
gency or impending necessity.?? So, where the stat- 
ute so provides, the court or the judge may on peti- 


24. Smolska v. Court of Common 
Pleas of Hudson County, 143 A. 919, 
105 N.J.Law 247 [aff 140 A. 453, 6 
N.J.Misc. 160]. 


25. Ordean v. Inland Steel Co., 161 
N.E. 711, 89 Ind. App. 512. 


150 N.E. 651, 


dustrial Commission, 136 N.H. 796, 304 
Til. 576. 320 TI G9! 5 =C2)). 
{a] ‘Effect.—A stipulation before 


the arbitrator that no compensation 
had been paid under the Workmen’s 
Compensation Act on account of the 
injury is binding until set aside, and 
where the fact is thus established it 
is only necessary to show that a 
claim for compensation was made 
within six months after accident; but 
it is not necessary to show the claim 
was in writing. Montgomery Ward 
& Co. v. Industrial Commission, 136 
N.E: 796, 304 Ill. 576. 


15. Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Commission, 263 P. 828, 88 Cal.App. 
369; Globe Indemnity Co. v. Legien, 
(Ga.App.) 171 S.E. 185. 


16. Midwest Refining Co. v. George, 
281 P..1005, 41 Wyo. 55. 


17. McCorkle v. Red Star Mill & 
Elevator Co., 160 P. 983, 99 Kan. 131; 
McDonald v. Employers’ Liability As- 
sur. Corporation, 112 A. 719, 120 Me. 
52; Barry’s Case, 134 N.E. 259, 240 
Mass. 409; City of Guthrie v. Stand- 
ley, 1 P.(2d) 678, 151 Okl. 72; Sher- 
man Machine & fron Works v. State 
Oat warns Commission, 293 P. 244, 146 

» BOGE 


[a] It is not abuse of discretion 
to refuse a continuance to ascertain 
whether the injuries are permanent, 
where more than a year has passed 
between the injury and the trial. Mc- 
Corkle v. Red Star Mill & Elevator 
Co., 160 P. 983, 99 Kan. 131. 


[b] Refusal improper.—(1) A re- 
fusal to grant employer continuance 
to have alleged injured employee ex- 
amined by specialist is error, where 


employee would submit to medical ex- 
amination received three days before 
final hearing set by commission, is too 
late to afford employer reasonable op- 
portunity to have examination by spe- 
cialist. Valier Coal Co. v. Industrial 
Commission, supra. 


18. MacDonald v. Employers’ Lia- 
bility Assur. Corporation, 112 A. 719, 
120 Me. 52. 


19. Todd vy. Southern Casualty Co., 
(Tex.Civ.App.) 18 S.W.(2d) 695 [aff 
(Commn.App.) 29 S.W.(2d) 973]. 


20. Cordall v. State Compensation 
Com’r, 165 S.E. 674, 112 W.Va. 502. 


21. Cordall v. State Compensation 
Com’r, supra. 


[a] Thus denying compensation 
claimant’s motion for continuance of 
the statutory hearing, based on ab- 
sence of counsel through misunder- 
standing in the matter of representing 
claimant, was held error. Cordall v. 
State Compensation Com’r, 165 S.E. 
674, 112 W.Va. 502. 


22. Nicholson v. Clinchfield Coal 
Corporation, 153 S.E. 805, 154 Va. 401. 


23.. Arcangelo v. Gallo & Lagui- 
dara, 163 N-Y.S. 727, 177 App.Div. 31. 


[a] Thus, in ‘a proceeding under 
the Workmen’s Compensation Act, as 
amended, to recover for injury to his 
eye, it was held that, in view of the 
fact that eye might improve to 2%, 
the commission erred in making an 
award for loss of eye, instead of con- 
tinuing the case until the extent of 
the injury could be determined. Ar- 
cangelo v. Gallo & Laguidara, 163 N. 
Y.S. 727,177 App.Div. 31. 


*By HARRY ROSEN (§ 848). 


26. Weighton v. Austin Co., 199 N. 
Y.S. 693, 205 App.Div. 159. 


27. Weighton vy. Austin Co., 220 N. 
Waa BE 


28. Maryland Casualty Co. v. Gill, 
169 S.E. 245, 46 Ga.App. 746. 


29. Katz v. Zepela, 159 A. 306, 10 
N.J.Misc. 258 [aff 163 A. 662, 110 N.J. 
Law 14]. 


30. Katz v. Zepela, supra. 


31. Yelverton v. Louisiana Cent. 
qaumber Co., 188 So. 684, 19 La.App. 


[a] Thus, where evidence might 
reasonably be adduced to prove an 
injury that was not proved at the 
trial, especially where a wide differ- 
ence of opinion exists among physi- 
cians concerning the significance of 
an X-ray, the judge may, properly 
nonsuit compensation claimant, rath- 
er than rejecting demands entirely. 
Yelverton v. Louisiana Cent. Lumber 
Co., 138 So. 684, 19 La.App. 21. 


32. See statutory provisions; 
case infra this note. 


[a] In Texas, as under Rev. St. 
(1925) art 8309 § 4, the board, with- 
out action brought, may direct the 
making of advance payments of com- 
pensation to an injured employee, in 
cases of emergency and impending 
need, so the court may do so in the 
case of an action authorized for the 
determination of the rights and lia- 
bilities of the parties affected by the 
injury, in view of art 8307 § 5, pro- 
viding that, when an action is 
brought, the rights and liabilities of 
the parties shall be determined by the 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion grant a provisional daily allowanee to the em- 
ployee, pending the determination of his applica- 
tion for compensation.** Determination of whether 
such daily allowance will be granted lies in the dis- 
eretion of the court or judge.** But such an allow- 
ance, however, will not be granted if the defense 
to the action for compensation is serious and prima 
facie well founded,*® and it is doubtful whether 
plaintiff would be able to secure a judgment in the 
main action.** That the employer is in liquidation, 
however, is no ground for the refusal of an al- 
lowanee.** If a final judgment of the superior court 
has declared that plaintiff is partially and perma- 
nently ineapacitated, and it is not claimed that his 
condition has altered since the judgment, he will not 
be granted a daily provisional allowance during the 
proceedings in review.?8 Where plaintiff, after the 
accident complained of, was again able to work and 
settled with his employer, obtains permission to 
sue again, on alleging new facts, he has no right, 
during the new proceedings, to a provisional allow- 
ance.*® A demand to stop a provisional allowance, 
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in virtue of the Workmen’s Compensation Act, which 
has been granted by consent, and confirmed by an 
order of the court, should be formulated by suit and 
not by petition.*° 


[§ 849] N. Evidence*—1. Judicial Notice. The 
general rules as to notice or knowledge that courts 
may properly take and act upon without proof,** 
especially with reference to actions to recover dam- 
ages for personal injuries,4? apply in proceedings 
to secure compensation under the Workmen’s Com- 
pensation Act.4* Judicial notice will be taken of 
rules prescribed by a state board for prevention of 
accidents in industry;** but judicial notice will not 
be taken of facts, although undisputed, which do 
not fall- within the range of common observation 
and experience,*® as, for example, that persons who 
have lost the sight of one eye are discriminated 
against in the matter of employment as drill press 
operators.*® 


[§ 850] 2. Presumptions and Burden of Proof—a. 
Presumptions—(1) In General. The general rules as 


provisions of this law. Maryland 
Casualty Co. v. Laughlin, 29 F.(2d) 
343. 


33. Hyland v. Lake & River Trans- 
portation Co., 26 Que.K.B. 452, 37 
Dom.L.R. 467; Tremblay v. Canada 
Cement Co., 20 Que.Pr. 13, 24 Rev. 


Leg. 444; Jourdain v. Canada Box 
Board Co., 19 Que.Pr. 181; Gagnon v. 
Demers, 15 Que.Pr. 416; Duguay v. 


Canadian Iron Corp., 15 Que.Pr. 290; 
Sutherland vy. Phenix Brass Works 
Co., 13 Que.Pr. 408; Duval v. Viens, 
12 Que.Pr. 338. 


[a] Transfer of petition——An ap- 
plication for a provisional allowance 
under the Workmen’s Compensation 
Act, made six days before the hear- 
ing, and defendant denies plaintiff’s 
right for the reason that he earns a 
yearly wage of more than one thou- 
sand dollars, will be transferred to 
the court seized of the case. Jour- 
oar aa Canada Box Board Co., 19 Que. 

r: i 


[b] Basis of allowance.—(1) The 
provisional allowance must be based 
on the salary paid the workman for 
one day’s work at the time of the ac- 
cident. Guerin v. Caron Freres, Inc., 
61 Que.Super. 294. (2) Plaintiff’s pro- 
visional alimentary allowance pend- 
ing the suit should be fixed as much 
as possible on the same basis as the 
final allowance will be determined. 
Sutherland v. Phenix Brass Works 
Co., 13 Que.Pr. 408. 


[c] Postponement of adjudication 
as to amount.—Where, in an action 
under the Workmen’s Compensation 
Act, the annual rent for a permanent 
partial incapacity cannot be properiy 
ascertained at the trial, the court 
has power to postpone final adjudica- 
tion to some future date and to grant 
a temporary -allowance in the mean- 
time. Hyland v. Lake & River Trans- 
portation Co., 26 Que.K.B. 452, 37 
Dom.L.R. 467. 


[ad] Strict construction of statute. 
—Tremblay v. Canada Cement Co., 20 
Que.Pr. 13, 24 Rev.Leg. 444. 


34, Blair v. Allen Scott Roofers, 
20 Que.Pr. 114; Schinck v. Galibert, 
19 Que.Pr. 130; Canada Cement Co. 
v. McNally, 18 Que.Pr. 134. 


[a] When discretion exercised.— 
The provisional daily allowance au- 
thorized by the Workmen’s Compen- 


{71 C. J.—67] 


2 


sation Act is left to the discretion 
of the court, which should only be 
exercised for important reasons, for 
example, when the liability of the em- 
ployer is certain, or the employee is 
unable to work, efe. Schinck v. Gali- 
bert, 19 Que.Pr. 130. 


[b] No contest in writing.—An ap- 
plication for a provisional daily al- 
lowance, made during an action under 
the Workmen’s Compensation Act, 
cannot be contested in writing with- 
out previous permission of a judge, 
but should be adjudged upon sum- 
marily, at the discretion of the court 
orajudge. Blair v. Allen Scott Roof- 
ers, 20 Que.Pr. 114. 


35. Guerin v. Caron Freres, Inc., 
61 Que.Super. 294; Villeray Quarry 
Co. v. Romanuck, 34 Que.K.B. 543; 
St. Maurice Paper Co. v. Lanoue, 32 


Que.K.B. 26; Tremblay v. Canada 
Cement Co., 20 Que.Pr. 13, 24 Rev, 
Leg. 444; Yukerviez v. G. T. R. Co., 


19 Que.Pr. 151; Sayed v. Canadian 
Tube & Iron Co., 19 Que.Pr. 1; Man- 
chuck v. Canadian Consolidated Rub- 
ber Co., 18 Que.Pr, 3811; Picoulas v. 
Lachine Mfg. Co., 18 Que.Pr. 102. 


[a] Grounds for refusal.—(1) In 
order that a demand for a provisional 
allowance under the Workmen’s Com- 
pensation Act may be dismissed, 
there must be serious doubts on some 
essential points of the case tending 
to remove the ground of action or so 
to reduce the indemnity as to give 
cause to fear that the amount paid 
provisionally will exceed the indem- 
nity ultimately awarded. Guerin v. 
Caron Freres, Inc., 61 Que.Super. 294 
(allegations denying plaintiff’s rights 
without any detailed exposition of 
facts or circumstances are _ insuffi- 
cient). (2) When the proof made ona 
motion for provincial allowance in 
virtue of the Workmen’s Compensa- 
tion Act leaves serious doubts exist- 
ing both as to the very fact of the 
accident and as to the consequences 
of such accident relative to the ca- 
pacity of the victim of the work, the 
demand for provisional allowance will 
be refused. Creanga v. Canadian 
Steel Foundries, 21 Que.Pr. 104. (3) 
In an action under the Workmen’s 
Compensation Aet, when defendant 
pleads that plaintiff was not in his 
employ or under his control when 
the accident occurred, the court will 


*By S. BoyD DARLING (§§ 849-911). 


not grant an alimentary allowance 
lest the issue be thereby prejudiced. 
Villeray Quarry Co. v. Rornanuck, 34 
Que.K.B. 543. (4) A daily allowance 
during the trial will not be granted 
to plaintiff in an action under the 
Workmen’s Compensation Act if it is 
proved that defendant company, al- 
though possessing the majority of 
the shares in the company which em- 
ployed plaintiff and under the control 
of the same manager, is however an 
independent company with special 
powers and its own board of direc- 
tors. Manchuck v. Canadian Consol- 
idated Rubber Co., 18 Que.Pr. 311. 
(5) If a defendant pleads that plain- 
tiff makes more than one thousand 
dollars a year, and does not fall un- 
der the Workmen’s Compensation 
Act, a plea which appeared prima 
facie well founded, a daily allow- 
ance will be refused. Sayed v. Ca- 
nadian Tube & Iron Co., 19 Que.Pr. 
1; (6) When the employer shows 
that that law does not apply because 
the employee earns more than one 
thousand dollars a vear, the applica- 
tion will be refused. Tremblay v. 
Canada Cement Co., 20 Que.Pr. 13, 24 
Rev.Leg. 444. 


36. Guerin v. Caron Freres, Inc., 
61 Que.Super. 294; Villeray Quarry 
Co. v. Romanuck, 84 Que.K.B. 543; 
St. Maurice Paper Co. v. Lanoue, 32 


Que.K.B. 26; Creanga v. Canadian 
Steel Foundries, 21 Que.Pr. 104; Yu- 
Keryvieziy. Gee a at CO.) LOM A@men bat 


151; Picoulas vy. Lachine Mfg. Co., 18 


Que.Pr. 102; Gagnon v. Demers, 15 
Que.Pr. 416. 
37. Duguay v. Canada Iron Corp., 


15 Que.Pr. 290. 


38. Sabatino v. Peck Rolling Mills, 
20 Que.Pr. 148. 


39. Harris v. Peck Rolling Mills, 
20 Que.Pr. 149. 


J 


40. Duval v. Viens, 12 Que.Pr. 338. 

41. See Evidence §§ 1807-2008. 

42. See Negligence § 737. 

43. See cases infra this section. 

44. Sciola’s Case, 128 N.E. 666, 236 
Mass. 407. 

45. International Harvester Co. v. 


Industrial Commission, 147 N.W. 53, 
157 Wis. 167, Ann.Cas.1916B 330. 


46. International Harvester Co. v. 
Industrial Commission, supra. 
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to presumptions which may or must, in the light of [ 
common knowledge and experience, be drawn from 
other facts in common-law actions for personal in- 
juries,*”7 and in civil actions generally,*® apply in 
actions under the workmen’s compensation acts.*® 
Where relationship of employer and employee in a 
business covered by the Workmen’s Compensation 
Act is established, the presumption expressly pro- 
vided for in some statutes is that the claim comes 
within the provisions of the act, in the absence of 
substantial evidence to the contrary;°° 
there is substantial evidence to the contrary,®! or 
the fact of employment covered by the act,°? or other 
jurisdictional facts®* are not established, there is 
Where the claim is, 
within the provisions of the statute, and the only 


no room for the presumption. 
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dictional facts. 


but where 


question before the court is as to rate of compen- 


sation, the rule that the claim is presumptively with- 


in the act has no application.®4 


47. See Negligence § 738. 
48. See Evidence §§ 25-88. 


49. See cases infra this section; 
and §§ 851-865. 


50. W. B. Davis & Son v. Ruple, 
130 So. 772; 222,Ala. 52;. Lindquest 
v. Holler, 164 N.Y.S. 906, 178 App.Div. 
317; Uhl v. Hartwood Club, 163 N. 
Y.S. 744, 177 App.Div. 41 [aff 116 N.E. 
1000]; Chludzinski v. Standard Oil 
Cou O2eNAY. Sates od 0, ADD. DIVA, Sits 
Spurrier Lumber Co. v. Cook, 14 P. 
(2d) 686, 159 Okl. 186; Petroleum 
Chemical Corporation v. State Indus- 
trial Commission, 6 P.(2d) 775, 154 
Okl. 67;. Southern Surety Co. v. Ta- 
ber, 212 P. 128, 88 Okl. 103; South- 
western Grocery Co. v. State Indus- 
a Commission, 205 P. 929, 85 Okl. 
48. 

{a] Reasons for presumption.— 
(1) “In McQueeney v. Sutphen & Hyer, 
153 N.Y.S. 554, 167 App.Div. 528, de- 
cided at this term of court, we con- 
sidered the provision of the Compen- 
sation Law declaring a presumption 
that the case of an injured employee 
is within the law and found the pre- 
sumption reasonable from the fact 
that the premium for insurance is 
based upon the payroll of the em- 
ployer, the number of employees and 
the hazards of the different classes 
comprising each group, that the stat- 
ute, by basing the amount to be paid 
into the fund upon the payroll and 
the number of employees, contem- 
plates that an employee while at 
work is engaged or may be consid- 
ered as engaged all the while in the 
hazardous employment.” Spratt v. 
Sweeney, ete, Con b3" INDY psy (505, 
168 App.Div. 403, 405 [aff 111 N.H. 
351, 216 N.Y. 544, Ann.Cas.1916B 158, 
and 111 N.E. 1100, 216 N.Y. 763, and 
PAN. EB. 1102, 216°N. Y.q763). (2)y° af 
the exact cause of the injury is not 
made plain to the Commission, the 
employer is at fault, as he has failed 
properly to report the accident. He 
has every means of knowing the facts 
and should not benefit by withhold- 
ing them. If the employee is engug- 
ed in an employment declared haz- 
ardous by this law, but at times may 
work in a non-hazardous employment, 
it is not unreasonable that the injury 
should be considered within the act 
if the employer fails to show all the 
facts.”’ McQueeney vy. Sutphen & 
Hyer, 153 N.Y.S. 554, 167 App.Div. 
528, 530. : 


[b] Extent and application of pre- 
sumption.—(1) “This provision... 
should be construed as compelling the 
commission and ourselves to presume 


(a) In General. 


that the business conducted by the 
employer was within the provisions 
of the statute defining hazardous em- 
ployments in the absence of some 
substantial evidence to the contrary.” 
In re Larsen, 112.N,E. %25, 726, 218 
N.Y. 252. (2) “In détermining the in- 
tention of the Legislature in enact- 
ing the Workmen’s Compensation 
Law of this state . [the pro- 
vision] must constantly be borne in 
mindas . . .,. [it affects and char- 
acterizes] all the other provisions of 
the act.” Post v. Burger & Gohlke, 
111 N.E. 351,.352, 216 N.Y. -544, Ann. 
Cas.1916B 158. (38) “Section 21 [de- 
claring the presumption] of the act 
called upon the employer for more 
particular information than he gave. 
The position most favorable to the 
employer is that a part of his busi- 
ness might fall within the hazardous 
employment and a part not, and if he 
claimed the injury occurred outside 
of the hazardous employment it rest- 
ed with him to show the facts.’”’ Koh- 
ler v. Frohmann, 153 N.Y.S. 559, 560, 
167 App.Div. 533. (4) ‘The statute 
furthermore provides . . .. that 
in any proceeding for the enforce- 
ment of a claim for compensation 
thereunder ‘it shall be presumed, in 
the absence of substantial evidence 
tox2thes contrary te? that the 
claim comes within the provisions 
of’ the act. That legislative presump- 
tion is, of course, as operative and 
binding in this court as in the Com- 
mission below. When a workman or 
his survivor asks compensation for 
occupational accident under the stat- 
ute, the presumption is clear and 
sufficient, in the absence of substan- 
tial evidence to the contrary, that 
he was an ‘employee’ within the 
meaning of the statute and is enti- 
tled to call into activiity its machin- 
ery for the economic distribution of 
the loss odcasioned by such injury 
among all patrons of the industry in 
which he was employed.” In re 
Rheinwald, 153 N.Y.S. 598, 168 App. 
Div. 425, 433 [rearg den 161 N.Y.S. 
11420 175, App Div. 9574... (5). As *the 
employer and owner of the boat was 
a New York corporation, the pre- 
sumption is that the vessel on which 
claimant was injured “was not one 
of another state or country used in 
interstate or foreign commerce,” so 
that his employment comes within 


the act. Edwardsen v. Jarvis Light- 
erage Co., 153° N.Y¥.S. 391, 392, 168 
App.Div. 3868 (where, however, no 


statute creating a presumption is 
cited). (6) ‘The presumptions relate 
only to employments coming within 
the provisions of the Workmen’s 


[§ 851] (2) Jurisdiction. L 
it is statutory, that a claim is presumed to be with- 
in the provisions of the act does not apply to juris- 
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The rule, even where 


There is no presumption of the 


existence of jurisdictional facts in the absence of 
evidence thereof,®® and’so, where the evidence fails 
to-show an accident®® or an accident within the em- 
ployment,®? or on navigable waters®*® or in inter- 
state commerce®® under the federal act, or an injury 
caused by the employment,®® a presumption is not 
accepted as a substitute therefor; but in matters of 
procedure, which under the statute are to be treated 
as subsidiary in enforcing the substantive rights of 
the parties, a prima facie presumption is to be in- 
dulged in favor of the commission’s jurisdiction in 
a case otherwise coming within the _act.°* 


[§ 852] (3) Employment and Parties Thereto®?— 


Under the statutory provision that 


Compensation Law and not to persons 
employed by employers operating un- 
der some other act, unless the facts 
bring some department or branch of 
such business or industry under the 
act.” The Wardway, Inc. v. Gar- 
land, 20 P.(2d) 162, 164, 162 Okl. 278. 


51. New Amsterdam Casualty Co. 
v. Hoage, 46 F.(2d) 837; Mobley v. 
Brown, 2 P.(2d) 1034, 151 Okl. 167, 
83 A.L.R. 1014. 


[a] Presumption rebutted.—HEvi- 
dence that a helper of the injured 
servant and two other witnesses were 
present at the time and place of the 
alleged injuries to the servant, that 
they did not see any accident happen 
to him, and that they did not see a 
cake of ice fall upon him, and evi- 
dence of physicians“swho examined 
decedent that there were no bruises, 
discolorations, or abrasions on the 
surface of his body is sufficient to 
overcome the statutory presumption 
of Workmen’s Compensation L. (L. 
[1914] ¢ 41) § 21, which provides that 
it shall be presumed, in the absence 
of substantial evidence to the contra- 
ry, that the claim comes within the 
provisions of the law. Carroll v. 
Knickerbocker Ice Co., 113 N.E. 507, 
218 N.Y. 435. 


52. Smith v. Hall, 241 N.W. 560, 
122 Neb. 783. 


53. See infra § 851. 


54. Kanzar v. Acorn Mfg. Co., 114 
N-E.) 398; 219 N.Y. 326. 


55. Pocahontas Fuel Co. v.. Mona- 
han, 34 F.(2d) 549 [aff 41 F.(2d) 48]. 


56. O’Neill v. Lehigh Coal & Navi- 
gation Co., 165 A. 60, 108 Pa.Super. 
425; Mooney v. Yeagle, 164 A. 82, 107 
Pa.Super. 409. 


57. McCabe v. Brooklyn Héights R. 
Co., 162 N.Y.S. 741, 177 App.Div. 107; 
Berg v. Great Lakes Dredge & Dock 
Co., 158 N.Y.S.°718, 173 App.Div. 82. 


58. Pocahontas Fuel Co. v. Mona- 
han, 34 F.(2d) 549 [aff 41 F.(2d) 48]. 


59. PhiladeJphia & R. Ry. Co. v. 
Polk, 41 S.Ct. 518, 256 U.S. 332, 65 L. 
Ed. 958 [rev 109 A. 627, 266 Pa. 335]. 


60. Eldridge v. Endicott, 126 N.E. 
254, 228 N.Y. 21. 


61. Schrabauer %. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304. 


62. Happening of accident: 
In employment see supra § 851. 


On navigable waters or in interstate 
commerce see supra § 851. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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there shall be a presumption that a claim comes with- 
in the act, an employment is presumed within the 
act in the absence of evidence to the contrary, as, for 
example, that it is intra-state,®* or that it is hazard- 
ous,°* but the presumption does not arise with re- 
spect to an employment not listed under a statute 
listing certain employments as hazardous.*® 


[§ 853] (b) Creation and Continuance of Rela- 
tionship. Where there is evidence tending to show 
the existence of an employment, the presumption in 
the absence of evidence of a written contract is that 
the contract, if expressed, was oral.°® The rela- 
tion originally established presumptively continues 
for a reasonable time,®* or until its nonexistence is 
established by satisfactory proof,®® or until terminat- 
ed by the affirmative act of one of the parties,®® by 
mutual consent,’® or by the completion of the work 
for which the employee was hired,’ or until changed 
by express or implied agreement of the parties.7” 


[§ 854] (c) Employer and Employee within Act. 
A presumption that an employer is operating under 
provisions of the compensation act cannot rest on 


another presumption that he has more than the num- | 


ber of employees required to bring him within the 
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act,7®> nor can a presumption that an injured em- 
ployee was within the act rest on the nature of the 
employer’s business, parts of which are within and 
parts not within the act,’* but where the statute so 
provides, an employer is conclusively presumed with- 
in the compensation law in the absence of evidence 
of a posting of notices of rejection by him.7> Where 
an employment in interstate commerce is shown by 
virtue of an express provision in the statute, it is 
held that there is a presumption that the employer 
was engaged in interstate commerce at the time of 
the accident,?® which may be rebutted by evidence to 
the contrary.77 


[§ 855] (d) Status as Employee. One in sery- 
ice of another when injured is presumed an em- 
ployee,7® but the presumption is not conclusive’® 
and has no application where there is evidence to 
show that claimant is an independent contractor®°® 
or casual employee,*? and the rule has no applica- 
tion to establish relationship in an action outside of 
the act.® 


[§ 856] (4) Dependency—(a) In General. Ex- 
cept as otherwise provided by statute,* dependency 
is not presumed, but must be found as a fact on 


63. Saccomanno v. Grasse River R. 
Corporation, 182 N.Y.S. 23, 191 App. 
rope 761 [aff 129 N.E. 934, 229 N.Y. 


' 64. Bishop v. Wilson, 296 P. 438, 
147 Okl. 224. 


65. J. B. Herd Hardware Co. v. 
Kirby, 15 P.(2d) 823, 160 Okl. 2. 


66. Nissen Transfer & Storage Co. 
sealer 125 N.E. 652, 72 Ind.App. 
67. Pettee v. Noyes, 157 N.W. 995, 


133 Minn. 109 (holding the employ- 
ment of a minor as a Student eleva- 
tor operator, to work under the di- 
rection of a regular operator, not ter- 
minated by the fact that he operated 
the elevator in the absence of his in- 
structor); Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445. See Kiernan v. 
Priestedt Underpinning Co., 157 N. 
Y.S. 900, 171 App.Div. 539 (holding 
that an employee of a contractor, 
who had been in his employ almost 
continuously for eight months at a 
daily wage payable weekly, and who 
on appearing for work one morning 
a little late was told by the superin- 
tendent that he need not work, be- 
cause he thought that he had been 
drinking and was not in a fit condition 
to go to work, and who while leaving 
the premises tripped and fell and was 
injured, was a regular “employee”’ 
there in the performance of his du- 
ties as such). 


68. Czuczko v. Golden-Gary Co., 
177 N.E. 466, 179 N.E. 19, 94 Ind.App. 
47; Norris v. New York Cent. R. Co., 
158 N.E. 879, 246 N.Y. 307. 


69. Wisconsin Granite Co. v. In- 
dustrial Commission of Wisconsin, 
242 N.W. 191, 208 Wis. 270 [foll 242 
N.W. 195, 208 Wis. 282]. Compare 
Wirta v. North Butte Mining Co., 210 
P. 332, 335, 64 Mont. 279, 30 A.L.R. 
964 (where the court said: ‘Plain- 
tiff cannot be heard to say in this 
case that he severed the relation of 
master and servant, as between him- 
self and the defendant company, up- 
on the starting of the fire. To say 
that plaintiff ‘ceased’ working for the 
defendant is not equivalent to saying 
that he severed the relation of em- 
ployer and employee. itp is only 7a 


b 


legal conclusion. Neither are the 
words ‘quit the said employment and 
place of employment’ subject to such 
a construction as is apparently con- 
tended for. As used, this language 
would seem to mean only that plain- 
tiff, when the fire started, quit doing 
that thing, which he had theretofore 
been doing, in order to seek a place 
of safety. The relation of master and 
servant is a contractual one, and can- 
not be terminated in such a manner 
and without notice so as to change 
the relation and the resulting obli- 
gations”). 


70. Rogers v. Rogers, 122 N.E. 778, 
70 Ind.App. 659. 


71. Pruno v. Westine, 203 N.W. 
330, 204 N.W. 576, 187 Wis. 358. See 
Prevost v. Gheens Realty Co., 92 So. 
38, 151 La. 508 (holding that, where 
workmen employed by the month, 
working in alternate shifts, and sleep- 
ing in a bunkhouse on the employer’s 
premises, were paid off the morning 
following an accident, the work hav- 
ing been finished during the night, 
and the month having ended at 6 
o’clock that morning, one of them in- 
jured in going to the bunkhouse at 
the end of his last shift about mid- 
night was in the master’s employ 
when the accident occurred). 


72. FExmack’s Case, 123 N.E. 86, 232 
Mass. 596; Pettee v. Noyes, 157 N.W. 
995, 183 Minn. 109. 


[a] Loaning of employee to an- 
other.—Where a person in the gen- 
eral employment of a contrattor as- 
sists, with a machine or other appli- 
ances belonging to the contractor, in 
work of a subcontractor or other em- 
ployer to whom he is lent, he may 
become, with his consent, a servant 
of the other contractor or special em- 
ployer, but there is a rebuttable pre- 
sumption that in the management of 
the machine or appliance he remains 
a servant of the general employer. 
Packs Case, 123 N.E. 86, 282 Mass. 


73. Bussell v. Dannenberg Co., 132 
S.E. 230, 34 Ga.App. 792. 


74. O’Brien v. Chicago City Ry. 
Co., 127 N.E. 389, 298 Ill. 140. 


75. Anderson-Berney Realty Co. v. 


perle, (Tex.Civ.App.) 41 S.W.(2da) 


76. Thaxton vy. Louisiana Ry. & 
Nav. Co., 95 So. 773, 153 La. 292. 


77. Dupuis v. Louisiana Ry. & 
Nav. Co., 99 So. 709, 155 La. 953 [er- 
ror dism 45 S.Ct. 512, 268 U.S. 676, 69 
L.Ed. 1152]. 


78. Cal.—Employers’ Liability As- 
sur. Corporation, Limited, of London, 
England, v. Industrial Accident Cém- 
mission of California, 267 P. 922, 92 
Cal.App. 119. 


Me.—Dobson’s Case, 128 A. 401, 124 
Me. 305, 42 A.L.R. 603. 


Okl.—Southland Cotton Oil Co. v. 
Renshaw, 299 P. 425, 148 Okl. 107. 


Tenn.—Phillips vy. Tennessee East- 
man Corporation, 26 S.W.(2d) 1051, 
160 Tenn. 538. 


Wash.—Hinds v. Department of La- 
bor and Industries of State of Wash- 
ington, 272 P. 734, 150 Wash. 230, 62 
A.L.R. 225 

Wis.—Allaby v. Industrial Commis- 
Sion, 229 N.W. 1938, 200 Wis. 611; Hab- 
Se v. Bent, 227 N.W. 877, 200 Wis. 


79. Swartz v. Conradis, 148 A. 529, 
298 Pa. 343. 


80. Industrial Commission of Ohio 
v. Laird, 186 N.E. 718, 126 Ohio St. 
617; MeKesson-Fuller-Morrison Co. 
v. Industrial Commission, (Wis.) 250 
N.W. 396. 


81. Pacific Employers’ Ins. Co. v. 
Department of Industrial Relations, 
267 P. 880, 91 Cal.App. 577. 


82, Charnock v. Reusing Light & 
Refrigerating Co., 161 S.E. 707, 202 
N.C. 105. 


83. See statutory provisions. 


Conclusive presumption of depend- 
ency: 


Generally see supra § 277. 

Aliens see supra § 310. 

Brothers and sisters see supra § 306. 
Children see supra §§ 290-301. 
Parents see Supra §§ 302-305. 


Widows and widowers see supra §§ 
281-289. 
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circumstances and conditions of each case.*4 In 
establishing a dependency in fact or proving the 
facts on which a conclusive presumption of depend- 
eney is based, proof of certain facts has been held 
to raise presumptions of other facts which may be 
overcome by other evidence in rebuttal.*° 


[§ 857] (b) Widows and Widowers.’* The re- 
lationship of husband and wife once established is 
presumed to continue,®? and a wife’s abandonment 
of her husband once established is presumed to con- 
tinue,’ notwithstanding the wife’s subsequent in- 
sanity.8® Where husband and wife are shown to be 
living together, there is a presumption that he is 
supporting her,®® and, in the absence of controlling 
circumstances, repudiation by the husband of obli- 
gation te support and the wife’s acquiescence there- 
in will not be presumed from mere separation, even 
over a period of years;°? but it has been held that 
failure of a husband to support his wife during a 
long period of separation and that the wife sup- 
ported herself does raise a rebuttable presumption 
against the dependency of the wife.®? Good faith 
in the second wife in marrying a workman undix 
voreed from his first is presumed in the absence of 
evidence that she knew the facts.°% 


[§ 858] (c) Children.°* In jurisdictions where 
the statutory presumption of a child’s dependency is 
based on a living with the parent at the time of his 
death,?® where parents undivorced are living apart, 
the presumption that a child is living with its fa- 
ther, based on his preferential right to custody under 
a state statute, does not exist after such statute has 
been repealed,®* and no presumption arises that the 
child is living either with the father or mother, where 
under the statute their rights to custody are equal, 
and no judicial proceedings have been taken to de- 
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prive either of custody.” 


[§ 859] (d) Parents.°* A woman living with her 
husband,®® especially where he is shown to be earn- 
ing enough for their support,! is presumed not to be 
dependent on her son. There is no presumption that 
money sent by a son to his father was a contribu- 
tion to his support rather than payment for an 
ordinary debt, in the absence of other facts on which 
a presumption might be based.? 


[§ 860] (5) Injury or Death Arising in Course of 
and out of Employment—(a) In General. There is 
a natural presumption that one charged with the 
performance of a duty and injured while executing 
his superior’s orders,® or found injured at the place 
where his duty may have required ham to be,* is in- 
jured in the course of, and as a consequence of, the 
employment, as in case of a night watchman found 
dead at his post,® or a miner found dead under the 
wheels of a mine ecar,® but the presumption cannot 
be relied on to support a theory of accidental injury 
which in the light of the evidence is conjectural,‘ 
and where the presumption as to injury or death 


sresulting from the employment has been rebutted, 


the presumption against intoxication or suicide has 
no application.® 


[§ 861] (b) Cause of Injury, Disability, or Death 
—aa. Cause of Injury—(aa) Employment as Cause. 
When it is established that injuries were sustained 
in the course of employment and there is no evi- 
dence to the contrary, the presumption arises as 
matter of law that the injuries were caused by the 
employment; but in the absence of evidence that 
injuries were received either in the course of or out 
of the employment, no presumption that they were 
so received arises from the fact that they were re- 
ceived while on the employer’s premises,!° or from 


84 See supra §§ 271, 277. 
85. See infra §§ 857-859. 


86. Dependency generally see su- 
pra §§ 281-289. 

87. Northwestern Iron Co. v. State 
Industrial Commission, 142 N.W. 27], 
154 Wis. 97, L.R.A.1916A 366, Ann. 
Cas.1915B 877. 


88. Plath v. Industrial Accident 
Cemenion, 293 P. 89, 109 Cal.App. 

a: 

89. Plath v,. Industrial Accident 
Commission, supra. 

90. Robert Gair Co. v. Industrial 
Commission, 172 N.E. 46, 340 Ill. 99. 


91. Savic v. Pittsburgh Gas Coal 
Co., 93 Pa.Super. 494. 

92, Utah Apex Mining Co. v. In- 
dustrial Commission of Utah, 244 P. 
656, 66 Utah 529. 

93. Franklin Fluorspar Co. v. Bell, 
57 S.W.(2d) 481, 247 Ky. 507. 


94. Dependency generally see su- 
pra §§ 290-391. 

95. See supra § 299. 

96. Lloyd-McAlpine Logging Co. v. 
Whitefish, 206 N.W. 914, 188 Wis. 642. 

97. Lloyd-McAlpine Logging Co. v. 
Whitefish, supra. 

98. Dependency generally see su- 
pra §§ 302-305. 

99. McDonald v. Great Atlantic & 
Pacific Tea Co., 111 A. 65, 95 Conn. 
160, 


1. Birmingham v. Westinghouse 
Blectric & Mfg. Co., 167 N.Y.S. 520, 
180 App.Div. 48. 


2. Peabody Coal Co. v. Industrial 
Gomamise1on, 124 N.E. 603, 289 Ill. 


3. Conn.—Ryerson v. A. H. Bounty 
Co., 140 A. 728, 107 Conn. 370. 


Ill—Swift & Co. y._ Industrial 
Comumlgetgn. 183. N.E., 476,, 300) 111, 


Iowa.—Reid v. Automatic Electric 
Naas Co., 179 N.W. 323, 189 iowa 


Ky.—Consolidation Coal Co. v. 
pe ae 49 S.W.(2d) 1035, 2438 Ky. 
780. 


La.—Rooney v. Overseas Ry., 136 
So. 486, 173 La. 183 [setting aside 
134 So. 765, 17 La.App. 205]; Chauvin 
v. American Mut. Liability Ins. Co., 
134 So. 450, 17 La.App. 187. 


N.Y.—Babington v. Yellow Taxi 
Corporation, 164 N.E. 726, 250 N.Y. 
14, 61 A.L.R. 1354; Smith v. A. M. 
Oesterheld & Son, 179 N.Y.S. 10, 189 
App.Div. 384. 


Pa.—Watkins v. Pittsburgh Coal 
Co., 123 A. 461, 278 Pa. 463; Beaver 
v. George W. Boyd Co., 161 A. 900, 106 
Pa.Super. 24. 


4 Conn.—Saunders v. New Eng- 
land Collapsible Tube Co., 110 A. 538, 
95 Conn. 40. 


Ind.—Czuczko v. Golden-Gary Co., 
177 N.E. 466, 179 N.H. 19, 94 Ind.App. 


47; Capital Paper Co. v. Conner, 144 
N.E. 474, 81 Ind.App. 545. 


Mich.—Woodburn v. Oliver Mach. 
Co., 241 N.W. 159, 257 Mich. 109. 


N.J.—Mountain Ice Co. v. Durkin, 
144 A. 6, 6 N.J.Mist. 1111 [aff 147 A. 
451, 105 N.J.Law 636]. 


N.Y.—Donlon v. Kips Bay Brewing 
& Malting Co., 179 N.Y.S. 93, 189 App. 
Div. 415. 


_ Wis.—Tewes v. Industrial Commis- 
sion, 215 N.W. 898, 194 Wis. 489. 


5. Standard Accident Ins. Co. v. 
Kiker, 165 S.E. 850, 45 Ga.App. 706. 


6. Price v. Glen Alden Coal Co., 
100 Pa.Super. 260. 


7. Guthrie v. Detroit Shipbuilding 
@o.,, L67) INEWe3 7d, 200, Much. 3bose n= 
dridge v. Endicott, 126 N.H. 254, 228 
INGYien 2 Lye Op cAtur etet ele 


8 See infra § 862. 


9. Bissinger & Co. v. Industrial 
Accident Commission, 287 P. 540, 105 
Cal.App. 441; Griffin v. Anderson Mo- 
tor Service Co., (Mo.App.) 59 S.W. 
(2d) 805; Humphrey v. Tietjen & 
Steffin Milk Co., 25% N.Y.S. 768, 235 
App.Div. 470 [motion den and motion 
gr 258 N.Y.S. 1007, 236 App.Div. 762 
(aff 185 N-B. 738, .261 N.Y. 549)7; 
Kobyra v. Adams, 162 N.Y.S. 269, 176 
App.Div. 48. 


10. Mello v. Industrial Accident 
Commission of California, 258 P. 104, 
84 Cal.App. 233; Lanahan v. Hydrau- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the mere happening of the accident,'! or of an as- 
sault on the employee,!? or from an unexplained dis- 
appearance during a sea voyage,?® although facts 
from which an inference may be drawn that inju- 
ries or death occurred in the course of employment 
will justify the presumption that they arose out of 
the employment,!* unless controlled by other evi- 
dence to the contrary.1> Where a cause of death 
having no connection with the detail of employment 
is established, the rule that death at the post of 
labor is presumed to have resulted from the employ- 
ment does not apply.t® 


[§ 862] (bb) Willful Act of Employee: Intoxi- 
cation, Suicide. Where the statute in providing for 
compensation for injuries to, or death of, an em- 
ployee expressly excepts self-inflicted injury, willful 
misconduct, or intoxication, it is presumed that in- 
juries or death were not self-inflicted,!7 or caused 
by willful intention’ or misconduct}? of the em- 
ployee, or solely due to intoxication,?® unless the 
presumption is rebutted by evidence in the case;?? 
but the presumption against intoxication or suicide 
has no application to the issue of injury arising in, 
the course of and out of employment and cannot be 
relied on where the presumption on that issue has 
been rebutted.?? 


[§ 863] bb. Injury as Cause of Disability or 
Death. Where, in the course of and arising out of 
his employment, an employee in good health and of 


lic-Press Brick Co., (Mo.App.) 55 S. 1] 47. 


W.(2d) 327; De Moss v. Evens & How- 
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strong physique suffers injury followed by disabili- 
ties, a presumption arises that the disabilities were 
not preéxisting in the absence of evidence of pre- 
vious injury,?* and that the injury was the cause 
of disabilities? or death,?® in the absence of other 
than conjectural testimony to the contrary. The pre- 
sumption does not apply where the cause of the dis- 
ease following the injury is unknown to medical 
science,?® or where the slightness of the injury, the 
nature of the disease that follows, and the period 
elapsing between injury and disease, do not bring 
the case within the reason of the rule.27 A statu- 
tory provision that a disability, shown to have begun 
more than five years after the accident occurred, is 
conclusively presumed not to have resulted there- 
from has no application to disabilities directly re- 
sulting from an injury once shown to have resulted 
from the accident within the five-year period; so 
that there is no conclusive presumption against a 
permanent disability, whether actually disclosed be- 
fore or after the five-year period, where the causal 
connection between the injury and the temporary 
disability resulting therefrom was originally estab- 
lished within that period.?® 


{§ 864] (6) Amount and Period of Compensation. 
A conclusive presumption of permanent total dis- 
ability follows under express provision of statute 
from the proved existence of incurable insanity ;?° 
but, generally speaking, the extent of disability can- 


33. 
21. Shearer v. Niagara Falls Pow- 


ard Fire Brick Co., 37 S.W.(2d) 961, 
225 Mo.App. 473; Stone v. Blackmer & 
Post Pipe Co., 27 S.W.(2d) 459, 224 
Mo.App. 319; Karlson v. Rosenfeld, 
137 A. 95, 5 N.J.Mise. 416; Eldridge 
v. Endicott, Johnson & Co., 126 N.E. 
204, 208 Nadas ly i20.A Rt, 


11. Lorchitsky v. Gotham Folding 
Box Co., 128 N.E. 899, 230 N.Y. 8. 


12. Ex parte Coleman, 100 So. 114, 
211 Ala. 248. 


13. Marshall _v. The Ship Wild 
Rose, [1910] A.C. 486, 2 B.W.C.C. 76; 
Bender v. SS. Zent, [1909] 2 K.B. 41, 
2 Wie Cs as aor daynch). ave. Crown 
Steamship Co., [1916] S.C. 695, [1916] 
W.C.&I. 194. 


14. Andrews v. Emporium Forest- 
ry Co., 166°N.E: 336)° 250 (NiY. 592; 
Fuller v. Title Guarantee & Trust Co., 
228 N.Y.Si 7, 223 App:Div: 173; Proc- 
tor v. The Steamship Serbino, [1915] 
3 K.B. 344, 8 B.W.C.C. 572. 


[a] “A sailor on board ship at sea, 
whose employment is’ continuous, 
stands in a somewhat special position; 
and if it can be shown, or properly in- 
ferred, that when last seen he was 
engaged in doing his duty as a Sea- 
man, the Court may presume that the 
accident with which he met arose out 
of his employment.” Proctor v. The 
Steamship Serbino, [1915] 3 K.B. 344, 
8 B.W.C.C. 572. 


15. Nance v. United Fruit Co., 131 
50. Woes, 15.) ba App. 3163 Parry, Vv. 
Ocean Coal Co., Ltd., 106 L.T.Rep.N.S. 
713; Pocock v. Edwards & Sons, Ltd., 
14 B.W.C.C..93. 


16. Home Ice Co. v. Franzini, 32 S. 
W.(2d) 1032, 161 Tenn. 395. 


17.. Cal.—W.  R. Rideout Co. .y. 
Pillsbury, 159) P, 485,478 Calin 132. 


Ind.—Czuczko v. Golden-Gary Co., 
177 N.E. 466, 179 N.E. 19, 94 Ind. App. 


, 
. 


2 


Me.—Westman’s Case, 106 A. 532, 


r118 Me. 133, 


Mass.—Fernald’s Case, 134 N.E. 347, 
240 Mass. 567; In re Von Ette, 111 N. 
E. 696, 223 Mass. 56, L.R.A.1916D 641. 


Pa.—Ford v. A. E. Dick Co., 135 A. 
903, 288 Pa. 140. ; 


Wis.—Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445; Menasha Wooden- 
ware Co. v. Industrial Commission, 
203 N.W. 906, 187 Wis. 21; Milwaukee 
Western Fuel Co. v. Industrial Com- 
mn., 150 N.W. 998, 159 Wis. 635. 


Que.—Moore v. Storey, 35 Que.K.B. 
298. 


18. North Pac. S. S. Co. v. Indus- 
trial Accident Commission, 163 P. 910, 
174 Cal. 500; Barnsdall Refining Co. v. 
Ramsdall, 299 P. 499, 149 Okl. 99. 


Recklessly imperiling life.— 
There is no presumption that de- 
ceased’s act was willful and not an 
error in judgment where in great 
danger he may seem to have reck- 
lessly imperiled his own life, North 
Pac. S. S. Co. v. Industrial Accident 
Commission, 163 P. 910, 174 Cal. 500. 


19. Sparks Milling Co. v. Indus- 
trial Commission, 127 N.E. 737, 293 
Ill. 350; Wise-Buchanan Coal Co. v. 
Ra Y wel Oi OOO; on KOKI gto: 
Gregory v. Oklahoma Operating Co., 
282 P. 139, 139 Okl. 243; Casualty 
Reciprocal Exchange v. Parker, (Tex. 
Civ.App.) 300 S.W. 230. 


[a] Shot while attempting crime. 
—The court will not presume that an 
employee shot at work was shot while 
attempting a crime. Casualty Recip- 
rocal Exchange v. Parker, (Tex.Civ. 
App.) 300 S.W. 230 [aff (Commn. 
App.) 12 S.W.(2d) 536]. 


20. American Ice Co. vy. Fitzhugh, | 


97 A. 999, 128 Md. 382, Ann.Cas.1917D 


er Co., 156 N.E. 664, 245 N.Y. 199; 
Parrish v. Premier Cabinet Corpora- 
tion, 245 N.Y.S. 320, 230 App.Div. 529 
[aff 177 N.E. 146, 256 N.Y. 575]; Rich- 
ards v. New York Air Brake Co., 179 
N.Y.S. 317, 190 App.Div. 78; Simmens 
Co. v. Industrial Commission of Wis- 
consin, 248 N.W. 448, 211 Wis. 445. 


22. Gifford v. T. G. Patterson, Inc., 
ta N.E. 946, 222 N.Y. 4, 6 A.L.R. 


23. Wilson v. Lyon Lumber Co., 7 
La.App. 169; Krause v. Swartwood, 
218 N.W. 555, 174 Minn. 147, 57 ALL.R. 
611; G. A. Nichols, Ince., v. Bailey, 7 
P.(2d) 468, 154 Okl. 214. 


24. Wroten v. Woodley Petroleum 
Co., 124 So. 542, 12 ,La.App. 348; 
Pripich v. State Compensation Com’r, 
166 S.E. 4, 112 W.Va. 540. 


25. Bloomington, D. & C. R. Co. v. 
Industrial Board of Illinois, 114 N.B. 
939, 276 Ill. 454; Phil Hollenbach Co. 
v. Hollenbach, 204 S.W. 152, 181 Ky. 
262, 138 A.L.R. 524. 


26. Boyer v. Department of Labor 
ae Industries, 295 P. 737, 160 Wash. 


[a] Lymphatic leukemia.—That an 
employee was well and worked until 
injured and lymphatic leukemia 
developed after the injury did not 
raise an inference that the injury 
caused the disease. Boyer v. Depart- 
ment of Labor and Industries, 295 P 
737, 160 Wash. 557. 


27. Hammons v. Kinman & 
wards, 118 So, 852, 9 La.App. 62. 


28. London Guarantee & Accident 
Gos v. Sauer, 22 P.(2d) 624, 92 Colo. 


29. Hohlstein v. St. Louis Roofing 
Co., (App.) 49 S.W.(2d) 226 [transf 42 
S.W.(2d) 573, 328 Mo. 899]. 


Ed- 
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not be presumed from the nature of the physical 
injury,*° nor is there any presumption that the in- 
dustrial commission has the necessary knowledge and 
skill without the aid of evidence to determine the 
extent of the disability from the nature of the in- 
jury.2+ Under express provision of some statutes 
hernia is presumed to be an existing physical weak- 
ness of the employee not resulting from the employ- 
ment which must be overcome by the employee’s evi- 
dence to the contrary. The presumption that an 
employee totally disabled is entitled to full eompen- 
sation until he is able to resume work of the same 
kind or of the same character as the work in which 
he was engaged at the time he received his injury 
subject to the privilege of the employer to tender 
him work suitable to his condition applies only where 
the injuries have not healed or attained a perma- 
nent or quiescent state;** such presumption does 
not apply where the injury has healed and reached 
a permanent condition within the schedule of specific 
injuries enumerated in the act.?4 There is no pre- 
sumption that a rule of the industrial commission has 


WORKMEN’S COMPENSATION ACTS 


[§§ 864-866 


provided compensation on a contingency and for 
a period where no express provision therefor has 
been made by the rule, and is made by the statute.®° 


[§ 865] (7) Conformity to Prescribed Procedure. 
Regularity of proceedings is presumed in the ab- 
sence of evidence to the contrary,*® as, for example, 
that statutory requirements were observed in the 
employer’s report of the accident filed with the com- 
mission,*7 in the filing of the claim within the pre- 
scribed time,*® and in the sending of notice by the 
commission to the employer.*® Presumptions as to 
prejudice to the employer following an employee’s 
failure to give notice of i sa juyy favor the employer,*° 
not the employee.* 


[§ 866] b. Burden of ‘Proof—(1) In General. 
Following the rule in common-law actions for per- 
sonal injuries,#? and in civil actions generally,** 
the burden of proof is on the compensation claim- 
ant to prove his case in all its parts by a preponder- 
ance of the evidence,** notwithstanding the statutory 
presumption as to existence of facts necessary to 


30. Western Const. Co. v. Early, 
142 N.E. 396, 81 Ind.App. 490; Modra 
v. Little, 119 N.E. 853, 223 N.Y. 452. 


[a] Loss of use of foot is not pre- 
sumed from a compound fracture of 
the leg between the ankle and knee. 
Modra v. Little, 119 N.E. 853, 223 
N.Y, 452. 


31. Western Construction Co. v. 
Early, 142 N.E. 396, 81 Ind.App. 490. 


32. Berner vy. Philadelphia & Read- 
ing Coal & Iron Co., 100 Pa.Super. 324. 


33. Inman. v. Car] Furst Co., 174 
N.E. 96, 92 Ind.App. 17 [foll Hipskind 
v. Wabash Canning Co., 175 N.E. 896, 
94 Ind.App. 72]. 


34. Inman v. Carl Furst Co., 
N.E. 96, 92 Ind.App. 17. 


Hopper v. Sinclair Refining Co., 
Besa App.) 187 N.E. 695. 


36. Waterman v. Chicago Bridge & 
Tron Works, 41 S.W.(2d) 575, 328 Mo. 
688. 


37. Lumpkin vy. Sheidley Realty 
Co., (Mo.App.) 53 S.W.(2d) 386; Lam- 
kins v. Copper-Clad Malleable Range 
Corporation, (Mo.App.) 42 S.W.(2d) 
941. 


38. Hansen v. Flinn O’Rourke Co., 
183 N.Y.S. 213, 192 App.Div. 878;. Pub- 
lic Indemnity Co. v. Pearce, (Tex.Civ. 
App.) 56 S.W.(2d) 906. 


39. 
trial Commission, 
747; Gypsy Oil Co. v. Roop, 
444, 148 Okl. 104. 


40. Andrews v. Butler Mfg. Co., 
172 N.Y.S. 405, 184 App.Div. 698. 


41. Kangas’ Case, (Mass.) 184 N. 
E. 380. 


42. See Negligence § 749. 
43. See Evidence §§ 13-24. 


44. Ala.—New River Coal Co. v. 
Files, 109 So. 360, 215 Ala. 64. 


Cal.—Hercules Powder Co. v. Indus- 
trial Accident Commission, (App.) 21 
P.(2d) 1014; Gore v. Industrial Acci- 
dent Commission, 226 P. 826, 67 Cal. 
App. 120. 

Colo.—Olson-Hall v. Industrial 
Commission of Colorado, 205 P. 527, 71 
Colo. 228. 
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Greiffenstein v. State Indus- 
CORT.) 62:6" Pia) 
299 P. 


Conn.—Saunders* v. New England 
Collapsible Tuke Go, 110 A. 538, 95 
Conn. 40. 


Ga.—New Amsterdam Casualty Co. 
v. Sumrell, 118 S.E. 786, 30 Ga.App. 
682. 


Ill.—Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 352 Ill. 
405; Peters Machinery Co. v. Indus- 
trial Commission, 179 N.E. 112, 346 Ill. 
403; Litchfield & M. Ry. Co. v. Indus- 
trial Commission, 178 N.E. 69, 345 I11. 
260; American Car & Foundry Co. v. 
Industrial Commission, 167 N.E. 80, 
335 Ill. 322; Panther Creek Mines v. 
Industrial Commission, 165 N.E. 157, 
333 Ill. 505; Libby, McNeill & Libby v. 
Industrial Commission, 157 N.E. 168, 
326 Ill. 293; Equitable Coal Co. v. In- 
dustrial Commission, 156 N.E. 360, 325 
Ill. 459; Guest Coal Co. v. Industrial 
Commission, 155 N.E. 326, 324 Ill. 268; 
Brewerton Coal Co. vy. Industrial Com- 
mission, 154 N.E. 412, 324 Ill. 89; 
Armour & Co. v. Industrial Commis- 
sion, 153 N.E. 716, 322 Ill. 535; Bell 
& Zoller Mining Co. v. Industrial Com- 
mission, 153, N.B:, 580, 3225 ll 395; 
Merritt v. Industrial Commission, 152 
N.E. 505, 322 Ill. 160; St. Louis & 
O’Fallon Coal Co. v. Industrial Com- 
mission, 151 N.E. 606, 321 Ill. 117; 
Mehay v. Industrial Commission, 146 
N.E. 494, 316 Ill. 97; Consumers’ Co. 
v. Industrial Commission, 146 N.E. 
539, 315 Ill. 592; Atlas Brewing Co. v. 
Industrial Commission, 145 N.E. 387, 
814 Ill. 196; U. S. Fuel Co. v. Indus- 
trial Commission, 141 N.E. 401, 310 
Ill. 85; Inland Rubber Co. v. Indus- 
trial Commission, 140 N.E. 26, 309 Ill. 
43; New Staunton Coal Co. v. Indus- 
trial Commission, 138 N.E. 721, 307 Ill. 
408; Perkinson v. Industrial Commis- 
sion, 137 N.E. 398, 305 Ill. 625; Swift 
& Co. v. Industrial Commission, 122 
N.E. 796, 287 Ill. 564; Joseph Hal- 
sted Co. v. Industrial Commission, 122 
N.E. 822, 287 Ill. 509; Squire-Dingee 
Co. v. Industrial Board of Illinois, 
117 N.E. 1031, 281 Ill. 359; H: G. Goe- 
litz Co. v. Industrial Board of Illinois, 
115 N.E. 855, 278 Ill. 164; Ohio Bldg. 
Safety Vault Co. v. Industrial Board, 
115 N.E. 149, 277 Ill. 96. 


Ind.—Burk v. Shell Petroleum Cor- 
poration, (App.) 187 N.E. 685; Alex- 
andria Metal Products Co. v. New- 
some, (App.) 185 N.E. 520; General 


American Tank Car Corporation v. 
Sudomir, (App.) 182 N.E, 587; Frazer 
v. McMillin & Carson, 179 N.E. 564, 94 
Ind.App. 431; Milholland Sales & 
Engineering Co. v. Griffiths, 178 N.E. 
458, 94 Ind.App. 62; General Ameri- 
can Tank Car Corporation v. Mc- 
Laughlin, 162 N.E. 30,.87 Ind.App. 
276; Pioneer Coal Co. v. Hardesty, 
133 N.E. 398, 77 Ind.App. 205. 


Iowa.—Belcher v. Des Moines Elec- 
tric Light Co., 225 N.W. 404, 208 Iowa 
262; Susich v. Norwood White Coal 
Co., 224 N.W. 86, 207 Iowa 1129; 
Guthrie v. Iowa Gas. & Electric Co., 
204 N.W. 225, 200 Iowa 150; Webb v. 
Iowa-Nebraska Coal Co., 200 N.W. 225, 
198 Iowa 776; Slack v. Percival Co., 


199 N.W. 323, 198 Iowa 54; Kraft v. 
West Hotel Co., 188 N.W. 870, 193 
Towa 1288, 31 A.L.R. 1245; Flint v. 


City of Eldon, 183 N.W. 344, 191 Iowa 
845. 


Ky.—A. C. Lawrence Leather Co. v. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437; 
Cairel v. Hall-Luton Coal Co., 47 S. 
W.(2d) 1063, 248 Ky. 168. 


La.—Haddad v.°Commercial Motor 
Truck Co., 90 So. 666, 150 La. 327; 
Piske v. Brooklyn Cooperage Co., 78 
So. 734, 143 La. 455; Droddy v. In- 
dustrial Lumber Co., (App.) 143 So. 
117; McPherson v. Hillyer Deutsch- 
Edwards, Inc., (App.) 143 So. 89; War- 
ren v. Louisiana Gas & Fuel Co., 
(App.) 142 So. 631; Tullis v. United 
Carbon Co., (App.) 142 So. 307; Linn 
v. Terrell Compress & Warehouse Co., 
(App.) 142 So. 193; Armstead v. J. A. 
Bentley Lumber Co., 135 So. 705, 17 
La.App. 232; Hillman v. Wetherbee, 
133 So. 535, 16 La.App. 136; Curry v. 
Ohio Oil Co., 129'So. 563, 14 La.App. 
550; Lee v. Southern Surety Co., 123 
So. 502, 127 So. 36, 14 La.App. 393; 
Reynolds v. Hotel Youree Co., 6 La. 
App. 790; Purvis v. Ware Const. Co., 
5 La.App. 684; King v. Rapides Pack- 
ing Co., 5 La.App. 424. 


Me.—Taylor’s Case, 139 A. 478, 126 
Me. 450; Butts’ Ca 132 A. 698, 125 
Me. 245; Marchav ch’s Case, 124 A. 
209, 123 Me, 495; Kelley’s Case, L2284: 
580, 123 Me. 261; Mailman v. Record 
Foundry & Machine Co., 106 A. 606, 
118 Me. 172; Westman’s Case, 106 A. 
532, 118 Me. 183. 


Mass.—Johnson’s Case, 181 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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give jurisdiction of the elaim,*® or the statutory pro- 
vision authorizing a liberal construction of the act ;*® 
and when claimant has established a prima facie 
case, the burden shifts to the employer to produce 
evidence to overthrow it,*’ or to prove the existence 
of facts alleged by him as affirmative defense,*® 
these rules applying equally in proceedings before 
arbitrators, board or commission, and court,*® and 


761, 279 Mass. 481; Johnson’s Case, 
179 N.BE. 923, 278 Mass. 365; Belang- 
er’s Case, 174 N.E. 497, 274 Mass. 371; 
Rafaldi’s Case, 173 N.E. 520, 273 Mass. 
232; Green’s Case, 165 N.E. 120, 266 
Mass. 355, 73 A.L.R. 476; O’Reilly’s 
Case, 164 N.E. 440, 265 Mass. 456; 
Wooldridge’s Case, 150 N.E. 215, 254 
Mass. 483; In re Derinza, 118 N.E. 
942, 229 Mass. 435; In re Sanderson’s 
Case, 113 N.E. 355, 224 Mass. 558; 
In re Von Ette, 111 N.E. 696, 223 Mass. 
56, L.R.A.1916D 641; In re Sponat- 
ski, 108 N.E. 466, 220 Mass. 526, L.R. 
A.1916A 333; In-re King, 107 N.E. 
959, 220 Mass. 290. 


Mich.—Levanen v. Seneca Copper 
Corporation, 199 N.W. 652, 227 Mich. 
592; Ginsberg v. Burroughs Adding 
Mach. Co., 170 N.W. 15, 204 Mich. 130; 
Cramer vy. West Bay City Sugar Co., 
167 N.W. 8438, 201 Mich. 500. 


Mo.—Kemper vy. Gluck, 39 S.W.(2d) 
330, 327 Mo. 733 [aff (App.) 21 S.W. 
(2d) 922 (cert den 52 S.Ct. 29, 284 U.S. 
649, 76 L.Ed. 551)]; Weiler v. Peer- 
less White Lime Co., (App.) 64 S.W. 
(2d) 125; Freese v. St. Louis Public 
Service Co., (App.) 58 S.W.(2d) 758. 


N.J.—Griesbach v. Adam Black & 
Sons, 161 A. 650, 10 N.J.Misc. 895; 
Curtis-Warner Corporation v. Gorman, 
130 A. 538, 3 N.J.Misc. 1078. 


Okl.—Petroleum Chemical Corp. v. 
State Industrial Commission, 6 P.(2d) 
775, 154. Okl. 67. 


Pa.—Seitzinger v. Ft. Pitt Brewing 
Co., 144 A. 79, 294 Pa. 253. 


R.I.—Shewezuk v. Contrexeville 
Mfg. Co., 165 A. 444; Corral v. Wil- 
liam H. Hamlyn & Son, 94 A. 877, 38 
R.L 249: 


S.D.—Edge v. City of Pierre, 239 N. 
Ww. 191. 


Tex.—Commercial Standard Ins. Co. 
vy. Noack, (Commn.App.) 62 S.W.(2d) 
72 [rev (Ciy.App.) 45 S.W.(2d) 798]; 
Texas Indemnity Ins. Co. v. McCurry, 
(Commn.App.) 41 S.W.(2d) 215, 78 A. 
‘L.R. 760 [rev (Civ.App.) 27 S.W.(2d) 
296]; Holloway v. Texas Indemnity 
Ins. Co., (Commn.App.) 40 S.W.(2d) 
75 [aff (Civ.App.) 30 S.W.(2d) 921]; 
U. S. Casualty Co. v. Hampton, (Civ. 
App.) 293 S.W. 260; American Indem- 
nity Co. v. Dinkins, (Civ.App.) 211 S. 
Ww. 949. 


Vt.—McKane v. Capital Hill Quarry 
Co., 134 A. 640, 100 Vt. 45; Kelley’s 
Dependents v. Hoosac Lumber Co., 113 
A. 818,°95 Vt. 50: 


Wis.—wWinter v. Industrial Commis- 
sion, 237 N.W. 106, 205 Wis. 246; 
Widell Co. v. Industrial Commission, 
192 N.W. 449. 


Can.—Shawinigan v. Naud, [1929] 
4 Dom.L.R. 57. 


“The burden of proving the essen- 
tial facts necessary to establish a 
case warranting the payment of 
compensation rests upon the de- 
pendents in a case arising under the 
workmen’s compensation act as 
much as it does upon a plaintiff in 
any proceeding at law.” In re Spo- 
natski, 108 N.E. 466. 220 Mass. 526, 
527, L.R.A.1916A 333. 

, 
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is the issue.°° 


pensable injury 


45. In re Heitz, 112 N.E. 750, 218 
N.Y. 148, U.R.A.1917A 344 [rearg den 
113 N.E. 1057, 218 N.¥. 702]; Collins 
v. Brooklyn Union Gas Co., 156 N.Y.S. 
957, 171 App.Div. 381. 


46. A. C. Lawrence Leather Co. Vv. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437; 
Hinton v. Louisiana Central Lumber 
Co., (La.App.) 148 So. 478. 


47. Shockley v. Morristown Prod- 
uce & Ice Co., 11 S.W.(2d) 900, 158 
Tenn. 148; Southern Surety Co. of 
New York v- Scheel, (Tex.Civ.App.) 
49 S.W.(2d) 937. 


48. Adams v. Ross, 243 N.Y.S. 464, 
230 App.Div. 216; Wick v. Gunn, 169 
P, 1087, 66 Okie 8164 407A0L RO OL0G,; 
9 ae v. Hamlyn, 94 A. 877, 38 R.I. 
249. 


49. 


50. 
nity ae 
S.W.(24) 

{a] In insurer’s suit to set aside 
award of the industrial accident 
board, the burden of proof is. on the 
employee claiming compensation. 
Hartford Accident & Indemnity Co. w 


See cases supra notes 44—48. 
Hartford Accident & Indem- 
v. Leigh, (Tex.Civ.App.) 57 
605. 


Leigh, (Tex.Civ.App.) 57 S.W.(2d) 
605. 
51. Acceptance or election to come 


under act see infra § 874. 


52. Cal.—Englebretson v. Indus- 
trial Accident Commn., 151 P. 421, 170 
Cal..7.93; ’ 


Ga.—Savannah River Lumber Co. v. 
Bush, 140 S.E. 899, 37 Ga.App. 538. 


Mich.—Shevchenko v. Detroit Unit- 
ed R. Co., 155 N.W. 4238, 189 Mich. 421. 


N.Y.—Tirre v. Bush Terminal Co., 
158 N.Y.S. 883, 172 App.Div. 386. 


Wis.—International Harvester Co. 
v. Industrial Commn., 147 N.W. 53, 
157 Wis. 167, 175, Ann.Cas.1916B 330. 


“The statute contemplates and pro- 
vides for a full and fair hearing and 
that the decision of the Commission 
shall be based on evidence and not 
arbitrarily made. It would seem to 
be clearly outside of its powers to 
find essential facts that had no sup- 
port in the evidence. This is one 
of the grounds specified in sec. 2394— 
19 on which the courts may review 
the award made by the Commission.” 
International Harvester Co. y. Indus- 
trial Commn., supra. 


{a] Reason for rule.—‘Details of 
actual tasks and duties must be de- 
veloped before the Commission 
rather than scant comments and con- 
clusions. This becomes es- 
pecially important under the _ prac- 
tical current workings of the Work- 
men’s Compensation Law. After the 
employer has paid a substantial pre- 
mium to an indemnity company as 
‘insurance carrier,’ the employer and 
his employees often find little or no 
reason for the elucidation of facts 
which might prevent a fellow-em- 
ployee, usually one still in the serv- 
ice, from receiving a substantial sti- 
pend from the indemnity company 
during the period of disability. 
There is a recognizable human 
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wherever recovery of compensation by a claimant 


[§ 867] (2) Jurisdiction.° The burden rests on 
the compensation claimant to prove the jurisdiction- 
al facts on which the claim is based,®? the employ- 
ment,®* the happening of the accident,®* the com- 


or death,®® the accidental charac- 


temptation and tendency to ‘stretch’ 
the facts, indulge in generalities, and 
let fall helpful observations, where 
the outcome will be indemnity to an 
injured friend and coworker without 
apparent additional cost to the em- 
ployer. This human factor is one 
which the Commission and courts 
must watch, in the practical work- 
ing of the law. Neither Commission 
nor courts have a right to let the 
zeal of the claimant or, his coworkers 
and the indifference of the insured 
employer give evidentiary force, 
much less decisiveness in themselves, 
to mere observations and conclusions 
which would have no place at all in 
the record of proceedings before a 
tribunal governed by the _ historic 
concepts and rules of orderly proof.” 
Lyon v. Windsor, 159 N.Y.S. 162, 178 
App.Div. 377, 382. 


53. Cal—Connolly vy. Industrial 
Accident Commission of California, 
160 P.. 239, 173 Cal. 405. 


I1l.—Consumers’ Mut. Oil Producing 
Co. v. Industrial Commission, 124 N. 
EB. 608, 289 Ill. 423; Chicago Great 
Western R. Co. v. Industrial Commis- 
on of Illinois, 120 N.E. 508, 284 Til. 


Neb.—Pensick vy. Boeh 
923, 124 Neb. 28. Se ap a 


7 N.J.—Collawn v. 25 North Harrison 
Street Corporation, 162 A. 115, 10, N\J. 
Misc. 946. ’ 


N.Y.—Newland v. Bear, 21 
81, 218 App.Div. 308. Sata oF? 


Pei aaa) hae Commission of 
io v. enderson, 182 N.E. 
Ohio App. 20. ascsoes 


_ Okl.—Petroleum Chemical Corpora- 
tion v. State Industrial Commission, 6 
P.(2d) 775, 154 Okl. 67. 


54, American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
E. 495, 353 Ill. 324; Swift & Co. v. In- 
dustrial Commission, 134 N.E. 9, 302 
Ill. 38; Wright v. Louisiana Gas & 
Fuel Co., (La.App.) 140 So. 712; \In- 
dustrial Commission of Ohio vy. Lam- 
bert, 186 N.E. 89, 126 Ohio St. 501 
[foll Industrial Commission of Ohio 
v. Minard, 186 N.E. 708, 126 Ohio St. 
641]; Foster v. Borough of State Col- 
lege, (Pa.) 168 A. 693; O'Neill v. Le- 
high Coal & Navigation Co., 165 A. 60, 
108 Pa.Super. 425; Howey v. Peppard 
Bros., 164 A. 920, 108 Pa.Super. 119. 


_ [a] Time.—To show an “accidental 
injury’ within the compensation act, 
the employee need not show the very 
moment the injury was inflicted. 
Barron v. Texas Employers’ Ins. 
Ass’n, (Tex.Commn.App.) 36 S.W.(2d) 
464 [rev (Civ.App.) 21 S.W.(2d) 78}. 


55. Ala.—Woodward Iron Co. y. 
Vines, 116 So. 514, 217 Ala. 369. 


Cal.—Western Grain & Sugar Prod- 
ucts Co. v. Pillsbury, 159 P./ 423, 173 
Cal. 135; Berzin v. State Industrial 
Accident Commission, 14 P.(2d) 97, 
125 Cal.App. 522; Singer v. Industrial 
Accident Commission of State, 287 P. 
567, 105 Cal.App. 374. 


Idaho.—Dunnigan vy. Shields, i2 P. 
(2d) 773. 


Ill.— American Bridge Co. y. Indus- 
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ter of the injury,®® and, where claimant is adminis- 
trator, that there are beneficiaries livimg at the 
‘time of the hearing.®7: The burden is on the em- 
ployer to establish absence of jurisdictional facts 
set up by him as an affirmative defense.®® 


[§ 868] (3) Employment and Parties Thereto*® 
—(a) In General. The burden is on the compensa- 
tion claimant to show that the employment and par- 
ties thereto are within the terms of the act,®°° that 
he,*! or deceased, if the action is to recover death 
benefits,** was an employee within the act, and that 


the relation of master and servant existed between’ 


“the alleged employee and the alleged employer;** 
while the burden is on the party denying these facts 
to establish the truth of his own assertions.** Un- 
der a statute imposing Hability on a contractor for 
compensation for injuries or death to a servant of 
a subcontractor unless the subcontractor has ob- 
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workmen, the burden is on the contractor to prove 
that the subcontractor has obtained such insurance 
where relied on as a defense in an action against the 
contractor for compensation.®® 


[§ 869] (b) Hazardous Employments. Under 
statutes by their terms applicable only to hazardous 
employments, the burden is on the compensation 
claimant to show an employment within the terms 
of the act,*® for example, that it is within the statu- 
tory enumeration of hazardous employments,®? and 
where some of the departments of the employer’s 
business are within the enumeration, and others are 
not, that the employment is connected with a de- 
partment within the enumeration,®® or, if not with- 
in the enumeration, that the employment is hazard- 
ous within the meaning of the act;®? that it is 
manual or mechanical work or labar conneeted with 
a hazardous employment where the statute so re- 


tained compensation insurance to 


trial Commission, 159 N.E. 359, 328 
Ill. 278; Lehigh Stone Co. v. Indus- 
trial Commission, 146 N.E. 533, 315 
Ill. 431; Consumers’ Mut. Oil Produc- 
ing Co. v. Industrial Commission, 124 
N.E. 608, 289 Ill. 423; Chicago Great 
Western Ry. Co. v. Industrial Com- 
mission, 120 N.E. 508, 284 Ill. 573. 


Ind.—Haskell & Barker Car Co. v. 
Brown, 117 N.E. 555, 67 Ind.App. 178. 


Ky.—Warfield Natural Gas Co. v. 
Muncy, 50 S.W.(2d) 543, 244 Ky. 213. 


La.—Matthews v. Kellogg Lumber 
Co., 133 So. 191, 16 La.App. 37; Curry 
VaLOnion Oil) 'Co., 1139 So.) 563) 14. La. 
App. 550; Burrows v. Arizola Petro- 
leum Co., 7 La.App. 704; Odom_ v. 
Lutcher & Moore Lumber Co., 7 La. 
App. 458; Stevens v. Ohio Oil Co., 3 
La.App. 81. 


Mass.—Crown’s Case, 150 N.E. 299, 
254 Mass. 496. 


Neb.—Parsons Oil Co. v. Schlitt, 
249 N.W. 613. 


56. U.S.—Warlop v. Western Coal 
& Mining Co., 24 F.(2d) 926. 


Colo.—Industrial .Commission  y. 
Hover, 259 P. 509, 82 Colo. 335. 


Ill.—Chicago & N. W. Ry. Co. v. 
Industrial Commission, 173 N.E. 161, 
341 11]. 131; Sears Roebuck & Co. v. 
Industrial Commission, 165 N.E. 689, 
334 Ill. 246; Philadelphia & Reading 
Coal & Iron Co. y. Industrial Commis- 
sion, 165 N.E. 161, 334 Il]. 58; McKugo 
v. Industrial Commission, 161 N.E. 86, 
330 Ill. 70; Frederick vy. Industrial 
Commission, 160 N.E. 845, 329 Ill. 490; 
Charles E. Reed & Co. v. Industrial 
Commission, 159 N.E. 777, 328 Ill. 345; 
New Staunton Coal Co. v. Industrial 
Commission, 159 N.E. 283, 328 Ill. 89; 
Aladdin Coal & Mining Co. v. Indus- 
trial Commission, 139 N.E. 30, 308 Ill. 
35; Bloomington, D. & €. R. Co. v. 
Industrial Board of Illinois, 114 N.E. 
939, 276 Ill. 454. 


Ind.—Shepherd v. Washington Park 
Cemetery Ass’n, (App.) 186 N.E. 356. 


La.—Sweet v. Louisiana Long Leaf 
Lumber Co., 138 So. 171, 18 La.App. 
238; Lewis v. Lake Charles Steve- 
dores, 135 So. 630, 17 La.App. 579; 
Gordray v. Standard Oil Co., 121 So. 
220, 9 La.App. 458; Rutley v. Honor 
& Co., 7 La.App. 164. 


Minn.—Ott v. Standard Cattle Co., 
912 N.W. 813, 170 Minn. 410. 


Mo.—Schraner v. Massaman Const. 
Co., 48 S.W.(2d) 104. 


protect his own | stricts it.7° 


N.H.—Lybolt v. W. H. Hinman, Inc., 
157 A. 579, 85 N.H. 262. 


Okl.—I. T. I. O. Co. v. Lewis, 24 
P.(2d) 647. 


Pa.—Watkins* vis Pittsburgh Coal 
Cos 1238 A. 461,9278" Pa. 463;\\Hiester 
v. Hunter, 89 Pa.Super. 393. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Mints, (Civ.App.) 10 S.W.(2d) 220. 


Vt.—Brown v. Bristol Last Block 
Co.,, 108. -AL, 922, 94. Vt. 123. 


Que.—Pencis y. Girard, 47 Que.Su- 
per. 406. 


57. National Zine Co. vy. Indus- 
Sag EE, 127 N.EB. 135, 292 


58. Taylor v. Robert Ramsay Co., 
114 A. 830, 139 Md. 113; Millers’ In- 
demnity Underwriters v. Boudreaux, 
(Tex.Civ.App.) 245 S.W. 1025 [aff 
(Commn.App.) 261 S.W. 137, cert den 
45 S.Ct. 128, 266 U.S. 628, 69 L.Ed. 
426, and aff 46 S.Ct. 194, 270 U.S. 59, 
70 L.Ed. 470]. 


[a] Case within admiralty juris- 
diction.—The © question whether an 
employee was discharging a maritime 
duty at the time of his death, so as to 
deprive the state industrial accident 
commission of jurisdiction on the 
ground that the case was within ad- 
miralty jurisdiction, is a mixed ques- 
tion of law and fact, and under Work- 
men’s Compensation Act § 62 one who 
attacks the jurisdiction of the com- 
mission has the burden of proving 
facts depriving it of jurisdiction. 
Taylor v. Robert Ramsay Co., 114 A. 
830, 1389 Md. 113. 


59. Employment as jurisdictional 
fact see supra § 866. 


60. Dobson’s Case, 128 A. 401, 124 
Me. 305, 42 A.L.R. 603. 


61. Morgannelli’s Estate v. City 
of Derby, 135 A. 911, 105 Conn. 545; 
Shepherd v. Washington Park Ceme- 
tery Ass’n, (Ind.App.) 186 N.E. 356; 
Higgins v. Bates St. Shirt Co., 149 A. 
147, 129 Me. 6; Shannon v: Western 
Indemnity Co., (Tex.Commn.App.) 257 


S.W. 522 [aff (Civ.App.) 242 S.Ww. 
774]; Fidelity Union Casualty Co. v. 
Arnold, (Tex.Civ.App.) 40 S.W.(2d) 


a [aff (Commn.App.) 61 S.W.(2d) 


62. Tunnicliff v. Bettendorf, 214 N. 
W. 516, 204 Iowa 168; Ocean Accident 
& Guarantee Co. v. Industrial Com- 
mission of Utah, 256 P. 405, 69 Utah 
473. 


63. Ala.—Birmingham Post Co. v. 
Sturgeon, 149 So. 74. 


_Conn.—Aisenberg vy. -C. F. Adams 
Cosy lly A. 15915595. \Conn-7 419. 


Ind.—Zeitlow v. Smock, 117 N.E. 
665, 65 Ind.App. 643. 


La.—Thomas v. Berwick Ice & Fuel 
Co., 145 So. 384. 


Mass.—Hardaker’s Case, 174 N.E. 
210, 274 Mass. 7. 


N.Y.—Fancher v. Boston Excelsior 
Co., 196 N.Y.S. 793, 203 App.Div. 294 
[rey_on other grounds 139 N.E. 265, 
230) Nays 21212 


Okl.—Magnolia Petroleum Co. v. 
McNeill, 21 P.(2d) 45, 163 Okl. 104; 
Ponca Salvage Iron & Metal Co. v. 
Goldsmith, 14 P.(2d) 1106, 159 Okl. 
603; Ponca Salvage Iron & Metal Co. 
v. Goldsmith, 14 P.(2d) 1106, 159 Okl. 
203; Petroleum Chemical Corporation 
v. State Industrial Commission, 6 P. 
(2a) 775, 154 Okl. 67; Hamilton v. 
Randall, 276 P. 705, 136 Okl. 170. 


Or.—Vient v. State Industrial Ac- 
cident Commission, 262 P. 250, 123 
Or. 334; Anderson y. State Industrial 
poricene Commission, 215 P. 582, 107 

r. 304. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Wis.—Dryden vy. Industrial Com- 
mission, 247 N.W. 850, 211 Wis. 681. 


64. Roman Catholic Archbishop of 
San Francisco v. Industrial Accident 
Commission, 230 P. 1, 194 Cal. 660; 
Pacific Employers’ Ins. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 249 P. 33, 79 Cal.App. 195; Kowa- 
lek v. New York Consolidated R. Co., 
179 N.Y.S. 637, 190 App.Div. 190 [rev 
on other grounds 128 N.E. 888, 229 
N.Y. 489]. 


65. Monello v. Klein, 214 N.Y.S. 
486, 216 App.Div. 105. 


66. See cases infra this section. 


67. Stayman y. McKellop, (Okl.) 
25 P.(2d) 701; Russell Flour & Feed 
Co. v. Walker, 298 P. 291, 148 Okl. 164. 


Stayman v. McKellop, (Okl1.) 


68. 
25 P.(2d) 701. 


69. Hardy Sanitarium v. De Hart, 
22 C20) pr, S09, LOsaeOKI 49 eke EBs 
Northway, Inc., v. Tryon, 21 P.(2d) 
501, 163 Okl. 159; J. B. Herd Hara- 
ware Co. v. Kirby, 15 P.(2d) 823, 160 
Okl. 2. : 


70. Southwestern Cotton Oil Co. yv. 
Spurlock, (Okl.) 26 P.(2d) 405; City 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 870] (c) Employment within State or Federal 
Law. Where the circumstances show that the em- 
ployment may be within the state or federal compen- 
sation laws depending on whether it is concerned 
with intra-state or interstate commerce, the burden 
is on a compensation claimant suing in the state court 
to show the intra-state character of the employ- 
ment;7! but where the facts are such as to raise a 
presumption that the employee was engaged in intra- 
state commerce at the time of injury, the burden 
is on the employer to rebut that presumption.*? 
Where the labor is hazardous but only a part with- 
in the operation of the state compensation act while 
the remainder is within federal jurisdiction, the bur- 
den is on elaimant to show that his employment was 
separable from the part within federal jurisdiction," 
but he need not show that an actual separation 
had been made.’ 


[§ 871] (d) Employer within Act. Where the 
act provides that it shall not apply to employers who 
regularly employ but a stated number of employees 
or less, the burden is on the compensation claim- 
ant to prove that the employer is within this provi- 
sion of the act,7> and where less than the stated num- 
ber of required status of regular employees is ad- 
mitted, claimant must prove the employee status 
and regularity of employment in enough more to 
bring the number over the statutory limit,’® and after 
the establishing of a prima facie ease, the burden is 
on the employer to show either that they are not 
employees or not regularly employed,’* and where 
the statute is construed as fixing the rule for em- 


ployees generally and that exclusion of certain em-- 


of Madill v. Moss, 300 P. 701, 150 Okl. 
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ployers from its operation is in the nature of an 
exception or proviso, the burden is on the em- 
ployer to bring himself within the exception."® 


[§ 872] (e) Casual Employees. Under a statute 
excepting casual employees from the benefits of the 
compensation act, the burden is on the employer to 
establish the casual character of the employment 
in defense.*® 


[§ 873] (f) Independent Contractor. While the 
burden is on the party having the affirmative of the 
issue to show the relation to be such as to entitle 
him to recover, thereby negativing the defense that 
he is an independent contractor,®° especially where 
claimant’s testimony raises doubts on that issue, 
where service without qualifications as to its na- 
ture is shown, the burden is on the employer to prove 
as affirmative defense that the injured workman was 
an independent contractor,’? and in some states it is 
so expressiy provided by the statute. Where the 
status of claimant as an independent contractor for 
the main job is established, the burden is on him to 
prove that for subsequent repairs when he received 
his injury he was merely an employee.** 


[§ 874] (4) Acceptance or Election To Come un- 
der Act.85 Where the parties are not automatically 
bound by the compensation act, the burden is on the 
compensation claimant to prove a required election 
to come within it;8® but where the parties are con- 
clusively presumed to have accepted the act except 
in certain cases, the burden will be held to be sus- 
tained unless the facts found cause it to appear that 
the condition exists upon which the exemption 


York v. Scheel, (Civ.App.) 49 S.W 


96; Russell Flour &. Feed Co. v. 
Walker, 298 P. 291, 148 Okl. 164; Okla- 
homa Pub. Co. v. Molloy, 294 P. 112, 
146 Okl. 157. 


71.. Philadelphia & R. Ry. Co. v. 
Polk, 41 S-Ct. 518,.256 U.S. 332, 65 L. 
Ed. 958 [rev 109 A. 627, 266 Pa. 335, 
and changing rule as declared in 
Goldsmith v. Payne, 133 N.E. 52, 300 
Ill. 119; Payne v. Industrial Commis- 
sion, 129 N.E. 830, 296 Ill. 223; Rock- 
ford City Traction Co. v. Industrial 
Commission, 129 N.E. 135,- 295 Tl. 
358; Atchison, T..& S. F. Ry. Co. v. 


Industrial Commission, 125 N.E. 380,: 


290 Ill. 590 (cert den 40 S.Ct. 393, 252 
U.S. 583, 64 L.Ed. 728); Illinois Cent. 
R. Co. v, Industrial Board, 119 N.E. 
920, 284 Ill. 267; Lindway v. Penn- 
sylvania Co., 112 A. 40, 268 Pa. 491; 
Knorr v. Central Railroad of New Jer- 
sey, 110 A. 797, 268 Pa. 172 (cert den 
41 S.Ct. 15, 254 U.S. 644, 65 L.Ed. 
; Smith v. Philadelphia & R. Ry. 
Co., 110 A. 142, 267 Pa. 123 (cert gr 
40 S.Ct. 584, 253 U.S. 481, 64 L.Ed. 
1024); Di Donato v. Philadelphia & 
R. Ry. Co., 109. A. 627, 266 Pa. 412 
(cert gr 40 S.Ct. 482, 253 U.S. 480, 
64 L.Ed. 1023)]; Chicago, M. & St. 
P. Ry. Co. v. Turpin, 145 N.E. 316, 82 
Ind.App. 78; Lincks v. Erie R. Co., 
116 A. 493, 97 N.J.Law 343; Carberry 
v. Delaware, L. & W. R. Co., 108 A. 
364, 93 N.J.Law 414; Lincks v. Erie 
R. Co., 103 A. 176, 91 N.J.Law 166; 
Bauchspies v. Central R. Co. of New 
Jersey, 135 A. 728, 287 Pa. 590 [cert 
den 47 S.Ct. 476, 273° U.S. 763, 71 IL. 
Ed. 880]; McNeill v. Director Genera] 
of Railroads, 116 A. 476, 272 Pa. 525; 
Scanlon v. Payne, 114 A. 493, 271 Pa. 
391; Iuamlein v. Director General of 
Railroads, 77. Pa.Super. 534. 


72. Fish v. Rutland R. Co., 178 N. 
YaSE 439, 189 App. Div. 352. ’ 


: 


and Industries, 228 P. 1013, 130 Wash. 
598. 


74. Scott v. Department of Labor 
and Industries, supra. 


75. King v. Buckeye Cotton Oil 
Co., 296 S.W.-8, 155 Tenn. 491, 53 A.L. 
R. 1086; Palle v. Industrial Commis- 
sion, 7 P.(2d) 284, 79 Utah 478, 81 A. 
L.R. 1222. 


76. Cauchon vy. Gladstone, 160 A. 
254, 104 Vt. 357. 


77. Cauchon v. Gladstone, supra. 


78. Mobile Liners vy. McConnell, 
126 So. 626, 220 Ala. 562; Reynolds v. 
Chicago City Ry. Co., 210 Ill.App. 879 
{aff 122 N.E. 371). 


79. Consumers’ Mut. Oil Producing 
Co. v. Industrial. Commission, 124 N. 
BE. 608, 289 Ill. 423; Victor Chemical 
Works vy. Industrial Board of Illinois, 
113 N.E. 1738, 274 Ill, 11, Amnn.Cas. 
1918B 627; Domer vy. Castator, 146 N. 
KE. 881, 82 Ind.App. 574; Barlow v. 
Shawnee Inv. Co., (Mo.App.) 48 SW. 
(2d) 35. . 


80. Holmberg v. Amundson, 224 N. 
W. 458, 225 N.W. 439, 177 Minn. 55; 
Industrial Commission of Ohio vy. 
Laird, 186 N.E. 718, 126 Ohio St. 617. 


81. Holmberg v. Amundson, 224 N. 
W. 458, 225 N.W. 439, 177 Minn. 55. 


82. Me.—Murray’s Case, 154 A. 


352, 130 Me. 181, 75 A.L.R. 720. 


Pa.—Young v. Goldsmit-Black, Inc., 
156 A. 571, 102 Pa.Super. 291. 


Tenn.—Mayberry v. Bon Air Chemi- 
cal Co., 26 S.W.(2d) 148, 160 Tenn. 
459; Sledge v. Hunt, 12 S.W.(2d) 529, 
157 Tenn. 606. : 


Tex.—Southern Surety: Co. of New 


(2d) 937. 


Vt.—Kelley’s Dependents v. Hoosac 
Lumber Co., 113 A. 818, 95 Vt. 50. 


Wis.—Connor Lumber & Land Co. 
v. Industrial Commission, 233 N.W. 
559, 203 Wis. 865. 


83. Murray y. Industrial Accident 
Commission, 14 P.(2d) 801, 216 Cal. 
340; Becker v. Industrial Accident 
Commission, 298 P. 979, 212 Cal. 526; 
York Junction Transfer & Storage Co. 
v. Industrial Accident Commission of 
California, 261 P. 704, 202 Cal. 547; 
Montezuma Mountain Ranch School 
v. Industrial Accident Commission of 
California, 258 P. 84, 201 Cal. 603; 
Hillen vy. Industrial Accident Com- 
mission, 250 P. 570, 199 Cal. 577; Ro- 
man Catholic Archbishop of San 
Francisco v. Industrial Accident Com- 
mission, 230 P. 1, 194 Cal. 660; Skill- 
man v. Industrial Accident Commis- 
sion, (Cal.App.) 21 P.(2d) $58; Met- 
ropolitan Casualty. Ins. Co. v. State 
Industrial Accident Commission, 4 P. 
(2d) 190, 117 Cal.App. 369; Hartford 
Accident & Indemnity Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 269 P. 738, 93 Cal.App. 313; 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England vy, 
Industrial Accident Commission of 
California, 267 P. 922, 92 Cal.App. 119. 


84. Hatten v. Haynes, 144 So. 483, 
175 La. 743 [aff (App.) 142 So. 286]. 


85. Presumptions see supra § 259. 


86. Chicago Circular Advertising 
Service v. Industrial Commission, 163 
N.E. 408, 332 Ill. 156; Pope Mining 
Co. v. Brown, 240 S.W. 755, 194 Ky. 
714;, Texas Employers’ Ins. Ass’n y. 


Perry, (Tex.Civ.App.) 35 S.W.(2d) 
1087; Texas Employers’ Ins. Ass’n_ v. 
Pierce, (Tex.Civ.App.) 230 S.W. 872. 
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[§ 875] (5) Dependency. Except in cases where 
under the statute claimants are presumptively de- 
pendent,$* the burden of proving dependency, as 
claimed,®® the facts upon which it is based,®® and 
the extent thereof,®! whether total®? or partial,®* or 
the existence of facts on which a conclusive presump- 
tion of dependency is conditioned under the stat- 
ute,®4 is on the person seeking to recover; but the 
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burden is on the employer and insurer to prove facts 
relied on to defeat the claim of dependency,*®® or 
claimant’s right to the award.°® 


[§ 876] (6) Injuries or Death for Which Compen- 
sation May Be Had®?—(a) In General. Under stat- 
utes requiring that the injury be one which both aris- 
es out of and is sustained in the course of the em- 
ployment, the burden is on elaimant to establish both 
elements,?® and the burden does not shift because of 


87. Green v. Benedict, 128 A. 20, 
102 Conn. 1. 


gg. Hancock v. Industrial Commis- 
sion; 198 P. 169, 58 Utah 192. 


$9. Ala.—Morgan-Hill Paving Co. 
v. Stewart, 126 So. 116, 220 Ala. 480; 
Ex parte Cline, 105 So. 686, 213 Ala. 
599. 


Del.—Benjamin F. Shaw Co. v. Pal- 
matory, 105 A. 417, 30 Del. 197. 


Ill—City of Oglesby v. Industrial 
Commission, 174 N.E. 910, 342 Ill. 634; 
Robert Gair Co. v. Industrial Commis- 
sion, 172 N.E. 46, 340 Ill. 99; Novak 
vy. Industrial Commission, 171 N.E. 
158, 339 Ill. 292; L. M. & O. Motor Co. 
vy. Industrial Commission, 167 N.E. 56, 
335 Ill. 254; Yellow Cab Co. v. In- 
dustrial Commission, 164 N.E. 164, 333 
Tll. 49; Hamer-Paskins Co. v. Indus- 
trial Commission, 162 N.B. 116, 331 
Til. 65; Bauer & Black v. Industrial 
Commission, 152 N.E. 590, 322 11. 165; 
Peabody Coal Co. v. Industrial Com- 
mission, 124 N.E. 608, 289 Ill. 330. 


Ind.—-Guarantee Tire & Rubber Co. 
v. Cox, (App.) 183 N.E. 679; Norris 
vy. Daniels & McVaugh Const. Co., 
(App.) 182 N.E. 585; In re Stewart, 
126 N.E. 42, 72 Ind.App. 463; In re 
Carroll, 116 N.E. 844, 65 Ind.App. 146. 


Iowa.—Serrano v. Cudahy Pack- 
ing Co., 190 N.W. 132, 194 Iowa 689. - 


Ky.—Kingston Coal Mining Co. v. 
Darnell, 33 S.W.(2d) 356, 236 Ky. 496. 


La.—Gregory v. Standard Oil Co. 
of Louisiana, 91 So. 717, 151 La. 228; 
Keyhea vy. Woodard-Walker Lumber 
Co., (App.) 147 So. 880; Lemmler v. 
Frabacher, 139 So. 683, 19 La.App. 144. 


Mass.—Ferriter’s Case, 168 N.E. 
747, 269 Mass. 267; In re Fierro’s 
Case, 111 N.E. 957, 223 Mass. 378. 


Pa.—Todd v. Lehigh Valley Coal 
Go., 146 A. 893, 297 Pa. 302; Franey 
v. Glen Alden Coal Co., 161 A. 433, 105 
Pa.Super. 448; Gierak v. Lehigh & 
Wilkes-Barre Coal Co., 101 Pa.Super. 
397; Corcoran v. Pennsylvania Coal 
Co., 76 Pa.Super. 325. 


Utah.—Utah Fuel Co. v. Industrial 
Commission, 15 P.(2d) 297, 80 Utah 
301, 86 A.L.R. 858; Rigby v. Indus- 
trial Commission, 286 P. 628, 75 Utah 
454; Utah Apex Mining Co. v. Indus- 
trial Commission of Utah, 244 P. 656, 
66 Utah 529; Utah-Apex Mining Co. 
yv. Industrial Commission, 228 P. 1078, 
64 Utah 221. 


Wis.—City of Milwaukee v. Stan- 
ley, 225 N.W. 202, 198 Wis. 583; Zu- 
rich General Accident & Liability Ins. 
Co. v. Industrial Commission of Wis- 
consin, 220 N.W. 377, 216 N.W. 137, 
196 Wis. 159; Wisconsin Mut. Liabil- 
ity Co. v. Baldus, 199 N.W. 221, 184 
Wis. 203; Milwaukee Basket’ Co. v. 


Industrial Commission of Wisconsin, 


181 N.W. 308, 173 Wis. 391. 
90. See cases infra this note. 


{a] Contributions.—Kentucky Coke 
Co. v. Baker, 47 S.W.(2d) 721, 242 Ky. 
807; Shaffer v. Williams Bros., 44 S. 
W.(2d) 185, 226 Mo.App. 635. 


[b] Employee’s earnings.—Eck- 
man v. Davidson Ore Mining Co., 233 
N.W. 342, 252 Mich. 73. 


[c] Relationship.—Hayes v. Tex- 
as Employers’ Ins. Ass’n, (Tex.Civ. 
App.) 254 S.W. 501. 


{d] Duty to support.—Jelicic v. 
Vermillion Coal Co., 144 N.E. 38, 81 
Ind.App. 675. 


[e] Probability of support.—Glaze 
v. Hart, 36 S.W.(2d) 684, 225 Mo.App. 
1205. 


91. State Compensation Ins. Fund 
v. Industrial Accident Commission, 
297 P. 38, 112 Cal.App. 329; Harness 
v. Industrial Commission of Utah, 
(Utah) 17 P.(2d)n27F. ; 


92. Rentz v. Phenix Utility Co., 
(La:App.) 141 So. 802. 


93. Ritzman v, Industrial Commis- 
sion, 186 N.E. 545, 353 11. 34; Bjork- 
strand v. Klagstad, 247 N.W. 149, 262 
Mich. 186; Neubauer v. Levy, 233 N. 
W. 209, 252 Mich. 83; Evans v. Pitts- 
burgh Coal Co., 161 A. 452, 195 Pa. 
Super. 558. 


94, General American Tank Car 
Corporation. v.. Sudomir, 
182 N.E. 587; Brochu’s Case, 152 A 
535, 129 Me. 391; Beecham vy. Green- 
lease (Cadillac) Motor Co., 38 S.W. 


(2d) 585, 225 Mo.App. 619. 


95. Kolundjija v. Hanna Ore Min- 
ing Co., 193 N.W. 163, 155 Minn. 176. 


96. In re Stewart, 290 P. 209, 49 
Idaho 557; State Treasurer vy. West 
Side Trucking Co., 185 N.E. 244, 233 
N.Y. 202. 


[a] Where dependency of one en- 
titled to priority is relied on by the 
employer to defeat the award as 
made, the burden of establishing such 
defense is on the employer and insur- 
er. State Treasurer v. West Side 
Tiworins Co., 135 N.E. 244, 233 N.Y. 


$7. Necessity that injury be one 
arising out of and in course of em- 
ployment see supra §§ 396-477. 


98. U.S.—Sunny Point Packing Co. 
v. Faigh, 63 F.(2d) 921; Henderson v. 
Maryland Casualty Co., 62 F.(2d) 107 
[cert den 289 U.S. 727, 53 S.Ct. 528, 77 
L.Ed. 1477]; Warlop v. Western Coal 
& Mining Co., 24 F.(2d) 926. 


Ala.—Republie Iron & Steel Co. v. 
Ingle, 134 So. 878, 223 Ala. 127; Mo- 
bile Liners v. McConnell, 126 So. 626, 
220 Ala. 562; McLaughlin v. Davis 
Lumber Co., 125 So. 608, 220 Ala. 440; 
Dean v. Stockham Pipe & Fittings 
Co., 123 So. 225, 220 Ala. 25 [foll Con- 
tinental Gin Co. v. Connell, 124 So. 
916, 220 Ala. 697]; Sloss-Sheffield 
Steel & Iron Co. v. Jones, 123 So. 201, 
220 Ala. 10;  Sloss-Sheffield Steel & 
Iron Co, v. Harris, 117’ So. 755, 218 
Ala. 130; Hardisty v. Woodward Iron 
Co.} .Y0%)-So.):837,° 214 Alas 12565) (hx 
parte Little Cahaba Coal Co., 104 So. 
422, 213 Ala. 244; Ex parte Coleman, 
100 So. 114, 211 Ala. 248. 


Ariz.—Johnson v. Industrial Com- 
mission, 274 P. 161, 35 Ariz. 19. 


(Ind. App.) | 


~*~ 
Cal.—Enterprise Foundry Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 275 P. 432, 206 Cal. 562; 


“George L. Eastman Co. vy. Industrial 


Accident Commission, 200 P. 17, 186 
Cal. 587; Western* Grain, etc., Co. v. 
Pillsbury, 159 P..428, 173 Cal. 135; 
Englebretson v. Thdustrial Accident 
Commission, 151 P; 421, 170 Cal. 793; 
Fireman’s Fund Indemnity Co. vy. In- 
dustrial Accident Commission of Cal- 
ifornia, 11 P.(2d) 1114, 123:Cal.App. 
142; Singlaub v. Industrial Accident 
Commission of California, 262 P. 411, 
87 Cal.App. 324; Mello v. Industrial 
Accident Commission of California. 
258 P. 104, 84 Cal.App. 233; William 
Simpson Const. Co. v. Industrial Ac- 
cident Commission of California, 240 
P. 58, 74 Cal.App. 239; Ehrhart. v. 
Industrial Accident Commission, 234 
P. 908, 71 Cal.App. 295; John A. 
Roebling’s Sons Co. v. Industrial Ac- 
cident Commission, 171 P. 987, 36 Cal. 
App. 10. 


Colo.—H.. ©. Lallier Construction 
& Engineering Co. v. Industrial Com- 
mission, 17 P.(2d) 532, 91.Colo. 593; 
Wells v. Cutler, 6 P.(2d) 459, 90 Colo. 
111; Industrial Commission of Col- 
orado v. Diveley, 294 P. 532, 88 Colo. 
190. 


x 

Conn.—Lyons v. Fox New England 
Theatres, 153 A. 778, 112 Conn. 691; 
Dumeer v. Middletown Gaslight Co., 
133 A. 580, 104 Conn. 535; Saunders 
v. Néw England Collapsible Tube Co., 
110 A. 538, 95 Conn. 40; Robinson v. 
State, 104 A. 491, 93 Conn. 49. 


Del.—Laskowski v. Jessup & Moore 


-Paper Co., 108 A. 281, 30 Del. 492. 


Ga.—Fulton Bag & Cotton Mills v. 
Haynie, 159 S.E. 781, 43 Ga.App. 579; 
Savannah River Lumber .Co. v. Bush, 
140 S.,E. 899, 37 Ga.App. 539. 


Idaho.—Wells v. Robinson Const. 
Co.; 16 P.(2d)) 1059, 52 Idaho 562; 
Dunnigan vy. Shields, 12 P.(2d) 773, 52 
Idaho 195; Croy v. McFarland-Brown 
Lumber Co., 1 P.(2d) 189, 51 Idaho 
32; Walker v. Hyde, 253 P. 1104, 43 
Idaho 625. 


Tll.—F. W. Woolworth Co. vy. Indus- 
trial Commission, 186 N.E. 527, 353 
Ill. 46; Allith-Prouty Co. v. Indus- 
trial Commission, 185 N.E. 267, 352 
Ill. 78; Rittler v. Industrial Commis- 
sion, 184 N.E. 654, 351 Ill. 338; At- 
Jas Linen Supply Co. v. Industrial 
Commission, 180 N.E. 570, 348 Ill. 69; 
Irwin-Neisler & Co. v.°.Industrial 
Commission, 178 N.E. 357, 346 Ill. 89; 
Nelson v. Industrial Commission, 178 
N.E. 346, 346 Ill. 82; Jolly v. Indus- 
trial Commission, 173 N.E. 131, 341 
Ill. 46; Carson Payson Co. y. In- 
dustrial Commission, 173 N.E. 184, 
340 Ill. 632; Staumord Oil Co. v. In- 
dustrial Commission, 171 N.E. 165, 
339 Ill. 252; Ralph H. Simpson Co. v. 
Industrial Commission, 169 N.E. 225, 
337 Ill. 454; Hahn vy. Industrial Com- 
mission, 168 N.E. 652, 337 Ill. 59; 
Berry v. Industrial Commission, 167 
N.E. 26, 335 Ill. 374; Philadelphia & 
Reading Coal & Iron Co. v. Industrial 
Commission, 165 N.E. 161, 334 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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58; McKugo v. Industrial Commis- 
sion, 161 N.E. 86, 330 Ill. 70; Fred- 
erick v. Industrial Commission, 160 
N.E. 845, 329 Ill. 490; New Staun- 
ton Coal Co. v. Industrial Commis- 
sion, 159 N.E. 283, 328 Ill. 89; Libby; 
MeNeill & Libby v. Industrial Com- 
mission, 157 N.E. 168, 826 Ill. 293; 
St. Louis & O’Fallon Coal Co. v. In- 
dustrial Commission, 156 N.E. 764, 
325 Ill. 574; Board of Education of 
City of Chicago vy. Industrial Com- 
mission, 151 N.E. 499, 321 Ill. 23; 
Freeman Coal Mining Co. v. Indus- 
trial Commission, 145 N.E. 615, 315 
Tll. 84; Atlas Brewing Co. v. Indus- 
trial Commission, 145 N.E. 387, 314 
Ill. 196; U. S. Fuel Co. vy. Industrial 
Commission, 141 N.E. 401, 310 Ill. 85; 
Jersey Ice Cream Co. v. Industrial 
Commission, 140 N.E. 862, 309 Ill. 
187; Chicago Daily News Co. v. In- 
dustrial Commission, 137 N.E. 797, 
306 Ill. 212; J. E. Porter Co. v. Indus- 
trial Commission, 133 N.E. 652, 301 
Ill. 76; St. Louis Smelting & Refining 
Co. v. Industrial Commission, 131 N. 
E. 617, 298 Ill. 272; Wasson Coal Co. 
v. Industrial Commission, 129 N.E. 
786, 296 Ill. 217; Rockford Cabinet 
Co. v. Industrial Commission, 129 N. 
EB. 142, 295 Ill. 332; Vulean Detin- 
ning Co. v. Industrial Commission, 
128 N.E. 917, 295 Til. 141; Morris & 
Co. v. Industrial Commission, 128 N. 
BE. 727, 295 Ill. 49; Sparks Milling Co. 
v. Industrial Commission, 127 N.E. 
737, 293 Ill. 350; Hydrox Chemical Co. 
v. Industrial Commission, 126 N.E. 
564, 291 Ill. 579; Edelweiss Gardens 
v. Industrial Commission, 125 N.E. 
260, 290 Ill. 459; Geo. S. Mepham & 
Co. v. Industrial Commission, 124 N. 
E. 540, 289 Ill. 484; Wisconsin Steel 
Co. v. Industrial Commission, 123 N. 
E. 295, 288 Ill. 206; H. W. Nelson R. 
Const. Co. v. Industrial. Commission 
of Illinois, 122 N.E. 113, 286 Ill. 632; 
Central Garage of La Salle v. Indus- 
trial Commission, 121 N.E. 587, 286 
Ill. 291; David Bradley Mfg. Works 
v. Industrial Board of Illinois, 119 
N.E. 615, 283 Ill. 468; Northern II- 
linois Light & Traction Co. v. Indus- 
trial Board of Illinois, 117 N.E. 95, 
279 Ill. 565; Peoria Ry. Terminal Co. 
vy. Industrial Board, 116 N.E. 651, 279 
Ill. 352; Savoy Hotel Co. v. Indus- 
trial Board of Illinois, 116 N.HE. 712, 
279 Ill. 329; Alibaugh-Dover Co. v. 
Industrial Board of Illinois, 115 N.E. 
834, 278 Ill. 179; Ohio Bldg. Safety 
Vault Co. v. Industrial Board, 115 N. 
BH. L49e 277 Ti 96; Chicago &" A. R. 
Co. v. Industrial Board of Illinois, 
113 N.E. 629, 274 Ill. 386; Armour & 
Co. v. Industrial Board of Illinois, 113 
N.E. 138, 273 Ill. 590; Dragovich v. 
eon Iron Co., 109 N.E. 999, 269 
Ill. 478. 


Ind.—Shepherd v. Washington Park 
Cemetery Ass’n, (App.) 186 N.E. 356; 
Talge Mahogany Co. v. Beard, 169 
N.E. 540, 90 Ind.App. 611; Gardiner 
v. Cochran Chair Co., 134 N.E. 873, 78 
Ind.App. 94; Swing v. Kokomo Steel 
& Wire Co., 125 N.E. 471, 75 Ind.App. 
124; Hege & Co. v. Tompkins, 121 N. 
BE. 677, 69 Ind.App. 273; New Castle 
Foundry Co. v. Lysher, 120 N.E. 713, 
68 Ind.App. 509; Haskell & Barker 
Car Co. v. Brown, 117 N.E. 555, : 67 
EInd.App. 178; Inland Steel Co. v. 
Lambert, 118 N.E. 162, 66 Ind.App. 
246; Sugar Valley Coal Co. v. Drake, 
117 N.E. 937, 66 Ind.App. 152; Union 
Sanitary Mfg. Co. v. Davis, 115 N.E. 
676, 64 Ind.App. 227. 


Iowa.—Enfield Mi: Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Smith v. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Jones v. 
Eppley Hotels Co., 227 N.W. 153, 208 
Iowa 1281; Kyle v. Greene High 
School, 226 N.W. 71, 208 Iowa 1037; 
Bushing v. Iowa,Ry. & Light Co., 226 


2 
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N.W. 719, 208 Iowa 1010; Norman v. 
City of Chariton, 221 N.W. 481, 206 
Iowa 790; Antonew v. N. W. States 
Portland Cement Co., 216 N.W. 695, 
204 Iowa 1001; Heinen vy. Motor Inn 
Corporation, 209 N.W. 415, 202 Iowa 
67;, Webb v. Iowa-Nebraska Coal Co., 
200 N.W. 225, 198 Iowa 776; Slack v. 
C. L. Percival Co., 199 N.W. 323, 198 
Iowa 54; Sparks v. Consolidated In- 
diana Coal Co., 190 N.W. 593, 195 Iowa 
334; Miller v. Gardner & Lindberg, 
180 N.W. 742, 190 Iowa 700; Rish v. 
Iowa Portland Cement Co., 170 N.W. 
532, 186 Iowa 443; Griffith v. Cole 
Bros., 165 N.W. 577, 183 Iowa 415, L. 
R.A.1918F 923. 


Kan.—Gamble vy. Board of Public 
Utilities of Kansas City, 19 P.(2d) 
729, 137 Kan. 227. 


Ky.—A. C. Lawrence Leather Co. 
v. Barnhill, 61 S.W.(2d) 1, 249 Ky. 
437; Inland Gas Corporation v. Fraz- 
ier, 55 S.W.(2d) 26, 246 Ky. 432; War- 
field Natural Gas Co. v. Muncy, 50 
S.W.(2d) 548, 244 Ky. 2138; Harvey 
Coal Corporation vy. Pappas, 18 S.W. 
(2d) 958, 230 Ky. 108, 73 A.L.R. 473. 


La.—Daigle v. Moody, (App.) 140 
So. 842 [aff 144 So. 596, 175 La. 853]; 
Boutte v. R. L. Roland & Son, 132 So. 
398, 15 La.App. 530; Nance v. United 
Fruit Co., 131 So. 738, 15 La.App. 316; 
Hart v. Swift & Co. Refinery, 126 So. 
446, 12 La.App. 511; Robbins v. Men- 
gel Co., 7 La.App. 207; Dimes v. Las- 
siter & Co., 7 La.App. 16; Goree v. 
ete Oil Producing Co., 2 La.App. 


Me.—Johnson vy. State Highway 
Commission, 134 A. 564, 125 Me. 443; 
Dulac v. Dumbarton Woolen Mills, 
112 A. 710, 120 Me. 31; Westman’s 
Case, 106 A. 532, 118 Me. 133. 


Md.—Baber v. John C. Knipp & 
Sons, 163 A. 862, 164 Md. 55; Lancas- 
ter v. Celanese Corporation of Ameri- 
ca, 163 A. 209, 163 Md. 516. 


Mass.—MacDonald’s Case, 178 N.E. 
647, 277 Mass. 418; Horton’s Case, 176 
N.E. 648, 275 Mass. 572; Chisholm’s 
Case, 172 N.E. 79, 272 Mass. 259; 
Bradley’s Case, 169 N.E. 156, 269 
Mass. 399; Dow’s Case, 121 N.E. 19, 
231 Mass. 348; Hallett’s Case, 119 
N.E. 673, 230 Mass. 326; Murphy’s 
Case, 119 N.E. 657, 230 Mass. 99; In 
re Sanderson’s Case, 113 N.E. 355, 224 
Mass. 558; In re Fierro, 111 N.E. 957, 
223 Mass. 378; In re Von Ette, 111 
N.E. 696, 223 Mass. 56, L.R.A.1916D 
641; In re Savage, 110 N.E. 283, 222 
Mass. 205; In re Doherty, 109 N.E. 
887, 222 Mass. 98; In re Sponatski, 
108 N.E. 466, 220 Mass. 526, L.R.A. 
1916A 333. 


Mich.—Thier v. Widdifield, 178 N. 
W. 16, 210 Mich, 855; Marshall v. 
Baker-Vawter Co., 173 N.W. 191, 206 
Mich. 466; Chaudier v. Sterns & Cul- 
ver Lumber Co., 173 N.W. 198, 206 
Mich. 433, 5 A.L.R. 1673; Guthrie v. 
Detroit Shipbuilding Co., 167 N.W. 
37, 200 Mich. 355; Draper v. Regents 
of University of Michigan, 161 N.W. 
956, 195 Mich. 449; De Mann y. Hy- 
draulic Engineering Co., 159 N.W. 380, 
192 Mich. 594; Cline v. Studebaker 
Corp., .155 .N.W. 519, 189, Mich. 514, 
L.R.A.1916C 1189; McCoy v. Michigan 
Screw Co., 147 N.W. 572, 180 Mich. 
454, L.R.A.1916A 323. 


Mo.—Butner y. L. W. Hayes Const. 
Co., (App.) 60 S.W.(2d) 680; Jackson 
v. AXtna Bricklaying & Construction 
Co., (App.) 59 S.W.(2d) 705; Lanahan 
v. Hydraulic-Press Brick Co., (App.) 
55 S.W.(2d) 327; Sweeny v. Sweeny 
Tire Stores Co., (Anp.) 49 S.W.(2d) 
205; Schraner v. Massman Const. Co., 
(App.) 48 S.W.(2d) 104; Munton v. 
A. Dreimier Storage & Moving Co., 22 
S.W.(2d) 61, 223 Mo.App. 1124. 
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Mont.—Kerns vy. Anaconda Copper 
Mining Co., 289 P. 563, 87 Mont. 546; 
Landeen vy. Toole County Refining 
Co., 277 P. 615, 85 Mont. 41; Nichol- 
son v. Roundup Coal Mining Co., 257 
P. 270, 79 Mont. 358. 


Neb.—Huffman vy. Great Western 
Sugar Co., 250 N.W. 70; Mullen v. 
City of Hastings, 249 N.W. 560; 
Kuhtnick v. Carey, 248 N.W. 89, 124 
Neb. 762; Kuhtnick v. Carey, 248 N. 
W. 92, 124 Neb. 761; De Bruler v. 
City of Bayard, 247 N.W. 347, 124 
Neb. 566; Pensick v. Boehm, 244 N.W. 
923, 124 Neb. 28; Townsend vy. Loef- 


‘felbein, 244 N.W. 418, 123 Neb. 791; 


Bartlett v. Eaton, 243 N.W. 772, 123 
Neb. 599. 


N.H.—Lybolt v. W. H. Hinman, 
Inc., 157 A. 579, 85 N.H. 262. 


N.J.—Hart v. Central R. Co. of 
New Jersey, 151 A. 906, 107 N.J.Law 
190 [aff 147 A. 733, 106 N.J.Law 31]; 
Geizel v. Regina Co., 114 A. 328, 96 
N.J.Law 31 [aff 116 A. 924, 97 N.J. 
Law 331]; Schmoll v. Weisbrod, etc., 
Brewing Co., 97 A. 723, 89 N.J.Law 
150; Reimers v. Proctor Pub. Co., 89 
A. 931, 85 N.J.Law 441; Bryant v. Fis- 
Sell, 86 A. 458, 84 N.J.Law 72. 


N.Y.—Gale v. Munro, 184 N.Y.S. 
413, 193 App.Div. 561; Minerly v. 
Kingsbury Const. Co., 181 N.Y.S. 901, 
191 App.Div. 618. 


Okl.—I. T. I. O. Co. v. Lewis, 24 P. 
(2d) 647; Ellis & Lewis v. Lane, 4 P. 
(2d) 104, 152 Okl. 273; Motor Equip- 
ment Co. v. Stephens, 292 P. 68, 145 
Okl. 156; Adams v. Superior Oil Cor- 
poration, 249 P. 700, 120 Okl. 2; Tulsa 
St. Ry. Co. v. Shoemaker, 233 P. 182, 
99; Cosmos Mining Co. v. 
State Industrial Commission, 225 P. 
720, 101 Okl. 283; Hogan vy. State In- 
dustrial Commission, 207 P. 303, 86 
Okl. 161; Associated Employers’ 
Reciprocal y. State Industrial Com- 
mission, 200 P. 862, 83 Okl. 73. 


Or.— Younger v. Gallagher, 26 P. 
(2d) 783; March y. State Industrial 
Accident Commission, 20 P.(2d) 227, 
142 Or. 246; Lamm vy. Silver Falls 
Timber Co,,°277' P. 91; 286 -P.. 5275291 
P. 375, 133 Or. 468 [appeal dism 282 
U.S. 812, 51 S.Ct. 214, 75 L.Ed. 72]. 


Tenn.—tfome Ice Co. vy. Franzini, 
32 S.W.(2d) 1032, 161 Tenn. 395; 
Shockley v. Morristown Produce & Ice 
Co., 11 S.W.(2d) 900, 158 Tenn. 148. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Herring, (Commn. App.) 280 S.W. 
740 [rev (Civ.App.) 269 S.W. 249]; 
Hayden v. Consolidated Underwriters, 
(Civ.App.) 40 S.W.(2d) 167; Federal 
Surety Co. v. Jetton, (Civ.App.) 29 S. 
W.(2d) 534 [mod (Commn.App.) 44 S. 
W.(2d) 923); Wynn v. Southern 
Surety Co., (Civ.App.) 26 S.W.(2d) 
691; Petroleum Casualty Co. v. Bris- 
tow, (Civ.App.) 21 S.W.(2d) 9; Me- 
Dowell v. Security Union Ins. Co., 
(Civ.App.) 10 S.W.(2d) 782; Texas 
Employers’ Ins. Ass’n v. Mints, (Civ. 
App.) 10 S.W.(2d) 220. 


Vt.—Brown v. Bristol Last Block 
Co., 108 A. 922,94 Vt.''123. 


Va.—Crews v. Moseley Bros., 138 
S.E. 494, 148 Va. 125. 


Eng.—Rourke v. Holt & Co., [1917 
7 ne et M’Adam v. Harvey, ft3034 
r. . 


Que.—Durocher v. Kinsella, 40 Que. 
Super. 459. 


Sask.—MacKenzie v. G. T. P. R. Co., 
[1925] 3 Dom.L.R. 621. 


“The burden rests upon the one 
claiming compensation to show by 
competent testimony, direct or cir- 
cumstantial, not only the fact of an 
injury, but that it occurred in con- 
nection with the alleged employment, 
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the statutory presumption that a claim comes within 
the provisions of the act.®® Likewise, the burden is 
on claimant to establish either of such elements, as 
made essential by the statute, such as that the in- 
jury arose out of,! or was in the course of,’ or inci- 
dental to,? or within the scope of,* his employment, 
or in furtherance of,® and originating in,® his em- 
ployer’s business; but the burden does not extend to 
disproving that claimant was not doing something 
wholly unconnected with the employment." Where 
the proved facts raise a natural and reasonable in- 
ference that the accident happened while the em- 
ployee was in the course of his employment, the bur- 
den rests on the employer, denying that fact, to show 
that the accident did not so oceur,® and, where the 
statute provides that certain facts shall exempt the 


and both arose out of and in the 5. Bucher v. 
course of the service at which the in- 
jured party was employed.” Hills v. 


Blair, 148 N.W. 243, 182 Mich. 20, 26. 


[a] Inference.—Where the physi- 
cian in attendance refuses to state 
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American 
Growers’ Co., 163 A. 338, 107 Pa.Su- 
per. 399; Georgia Casualty Co. v. Hill, 
(Tex.Civ.App.) 30 S.W.(2d) 1055 [aff 
(Commn.App.) 45 S.W.(2d) 566]; Un- 
ion Indemnity Co. v. Malley, (Tex.Civ. 


[§§ 876-877 


employer from liability, the burden rests on the em- 
ployer to show that the claim comes within the excep- 
tion.® 


[§ 877] (b) Cause of Injury, Disability, or Death 
—aa. In General. The burden is on the compensa- 
tion claimant to establish by proof a causal con- 
neetion between the employee’s injury or death and 
his employment,?° 11 a probable cause meeting the 
requirements!? without the necessity of showing the 
exact nature of the accident or just’ how it occur- 
red;* nor does he assume the burden of anticipat- 
ing defenses with proof in denial thereof.1* The bur- 
den rests on the employer to prove his defense that 
the injury was induced by the employee’s inherent 
or congenital weakness,!® or that it did not result 
Tiss. 


Ky.—wWarfield Natural Gas Co. v. 
Muncy, 50 S.W.(2d) 548, 244 Ky. 213. 


La.—Schultz v. L. Mundet & Son, 
(App.) 146 So. 177; Trotti v. Natal- 


Fruit 


that death was caused by the acci- 
dent, there is no basis for an infer- 
ence to that effect by the court. 
Reimers v. Proctor Pub. Co., 89 A. 
931, 85 N.J.Law 441, 


99. Indemnity Ins. Co. of North 
America v. Hoage, 61 App.D.C. 173, 58 
F.(2d) 1074 [cert gr 53 S.Ct. 122, 287 


U.S. 592, 77 L.Ed. 516 (rev on other; 


grounds 53 S.Ct. 380, 288 U.S. 162, 
171 L.Ed. 676)]; White v. American 
Society for Prevention of Cruelty to 
Pa pee 180 N.Y.S. 867, 191 App. 
iv. 6. : 


1. Bloomquist v. Johnson Grocery, 
(Minn.) 249 N.W. 44; Thompson v. 
Industrial Commission, (Utah) 23 P. 
(2d) 930; Henderson v. Industrial 
Commission, 15 P.(2d) 302, 80 Utah 
316; D. H. Peery Estate v. Industri: 
Commission of Utah, 7 P.(2d) 269, 79 
Utah 8: Higley v. Industrial Com- 
mission, 285 P. 306,-75 Utah 361; 
Bingham Mines Co. v. Allsop, 203 P. 
644, 59 Utah 306. 


2. N.D.— Oberg v. North Dakota 
Workmen’s Compensation Bureau, 220 
N.W. 923, 57 N.D. 189; Dehn v. Kitch- 
en, 209 N.W. 364, 54 N.D. 199; Pace 
v. North Dakota Workmen’s Compen- 
pation Bureau, 201 N.W. 348, 51 N.D. 
815. 


Ohio.—Industrial 
Ohio v. Weaver, 186 
Ohio St. 18. 


Pa.—Carroll v. Willow Brook Co., 
165 A. 550, 108 Pa.Super. 580; McMa- 
hon v. Edward G. Budd Mfg. Co., 164 
A, 850, 108 Pa.Super. 235; Leacock v. 
Susquehanna Collieries, 98 Pa.Super. 
581; Brandenberg v. J. Boos Dairies, 
9 Pa.Dist.&Co. 787. 


S.D.—Finlayson v. Dowd, 243 N.W. 


Commission of 
N.E. 618, 127 
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Utah.—Thompson v._ Industrial 
Commission, 23 P.(2d) 930; Chase v. 
Industrial Commission, 17 P.(2d) 205; 
Henderson v. Industrial Commission, 
16 P.(2d) 302, 80 Utah 316; D. H. 
Peery Estate v. Industrial Commis- 
sion of Utah, 7 P.(2d) 269, 79 Utah 
8; Higley v. Industrial Commission, 
285 P. 306, 75 Utah 361; Bingham 
Mines Co. 203 P. 644, 59 
Utah 306. 


3. Danville, ‘U. &:Cr Ry. Cov. In- 
eastri! Commission, 138 N.E. 289, 307 
Ill. 142. 


4. Ebberman v. Walther & Co., 
204 N.Y.S. 406, 209 App.Div. 248. 
a2 Se a ea SE 


vy. Allsop, 


App.) 1 S.W.(2d) 923. 


6. -Georgia Casualty Co. v. Hill, 
(Tex.Civ.App.) 308SW. (2d) 1055; Un- 


ion Indemnity Co. v. Malley, (Tex.Civ. 
App) 1 S.W.(2d). 923. 


7, Brown v. Bristol Last Block 
Co., 108 A. 922, 94 Vt. 123. 


8. Plick v. Toye Bros. Auto & Tax- 
icab Co., 127 So. 59, 13 La.App. 525; 
Wishcaless v. Hammond, Standish 


& Co. 166 N.W. 993, 201 Mich. 192). 


Papinaw v. Grand Trunk R. Co., 155 
N.W. 545, 189 Mich. 441; Kobyra v. 


Adams, * 162 “NvY:S; 269; 176 App.Div. : 


43: Grant v. Glasgow, etc., R. Co: 
B.W.C.C. 17, 45 Sc.l.Rep. 128. 


[a] Inferences.—(1) Where an em- 
ployee is found dead at his post of 
labor, without direct evidence as to 
the cause, an inference may arise of 
an accident while the employee was 
engaged in his employment. Hills v. 
Blair, 148 N.W. 248, 182 Mich. 20. 
(2) But such an inference does not 


‘| arise where it is shown that deceased 


had left the immediate locality of 
his employment at a time when work 
was suspended, and was doing noth- 
ing in the scope of his employment. 
Hills v. Blair, supra. 


9. Cronin v. American Oil Co., 148 
A. 476, 298 Pa. 336; Meucci v. Galla- 
tin Coal Co., 123 A. 766, 279 Pa, 184. 


10, 11. Ariz.—Ocean Accident & 
Guarantee Corporation v. Industrial 
Commission of Arizona, 257 P. 641, 32 
Ariz. 265. 


Cal.—Engels Copper Mining Co. v. 
Industrial Accident Commission, 192 
P. 845, 183 Cal. 714, 11 A.L.R. 785; 
Singlaub v. Industrial Accident Com- 
mission of California, 262 P. 411, 87 
Cal.App. 324; Fidelity & Casualty Co. 
of New York v. Industrial Accident 
Commission of California, 258 P. 698, 
84 Cal.App. 506. 


Colo.—Industrial Commission of 
Colorado v. W. A. Hover & Co., 259 
P. 509, 82 Colo. 335. 


Tll.—Cruzan v. Industrial Commis- 
sion,.-183 N.E. 334, 350 Ill. 407; Hahn 
v. Industrial Commission, 168 N.E. 
652, 337 Ill. 59; Sears, Roebuck & 
Co. v. Industrial Commission, 165 N. 
E. 689, 334 Ill. 246; 
& Co. v. Industrial Commission, 159 
N.E. 777, 328 Ill. 345; Alzina Const. 
Co. v. Industrial Commission, 141 N. 
B. 191, 309 Ill. 395; Swift & Co. Vv. 
Industrial Commission, 134 N.E. 9, 302 


App. 704; 


Wrobel, 181 N.E. 97, 125 Ohio 
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bany Lumber Co., (App.) 144 So. 627; 
Womack v. Highway Const. Co., 137 
So. 210, 18 La.App. 111; Brent v. Un- 
ion Indemnity Co., 135 So. 735, 17 La. 
App. 689; Williams v. International 
Paper Co., 125 So. 596, 12 La.App. 139; 
Cordray v. Standard Oil Co. of Louisi- 
ana, 121 So. 220, 9 La.App. 458; Bur- 
rows v. Arizola Petroleum Co., 7 La. 
Rutley v. Honor & Co., 7 
La.App. 164; McMullen v. Louisiana 


Central Lumber Co., 2 La.App. 773. 


Mass.—Herlihy’s Case, 166 N.E. 556, 
267 Mass. 232. — 


N.Y.—Alpert v. J. C. & W. E. Pow- 
ers, 119 N.E. 229, 223 N.Y. 97; Pinto 
v. Chelsea Fibre Mills, 186 WN.Y.S. 
748, 196 App.Div. 221. 


11. Ohio.—Grabler Mfg.. Co. v. 
St. 265. 

Okl.—Huddleston v. Commonwealth 
ate Corporation, 281 P. 269, 139 


Pa.—Ripani v. Dittman, 146 A. 562, 
McCarthy v. General 
Electric Co., 143 A. 116, 293 Pa. 448; 


Howey v. Peppard Bros., 164 A. 920, 


108 Pa.Super. 119; 
89 Pa.Super. 393. 


Utah.—Grasteit. v. Industrial Com- 
mission of Utah, 290 P. 764, 76 Utah 


Eng.—Glasgow Coal Co. v. Welsh, ° 
{1916] 2 A.C. 1 [aff [1915] S.C. 1020]; 
Marshall v. The Steamship Wild Rose, 
[1909] 2 K.B. 46, 2 B.W.C.C. 76; Dy- 
house v. Great Western R. Co., 6 B. 
W.c.Cc. 691, 109 L.T-Rep.N.S. 193; 
Marshall v. Sheppard, 6 B.W.C.C. 571; 
Charvil v. Manser, 5 B.W.C.C. 385; 
Thackway v. Connelly, 3 B.W.C.C. 37; 
Charles v. Walker, 2 B.W.C.C. 5, 25 
T.L.R. 609; Federal Gold Mine v. 
Ennor, 13 Austr.C.L.R. 276. 


12. Strouse v. Hercules Mining Co., 
1 P.(2d) 203, 51 Idaho 7; Thomas y. 
State Workmen’s Ins. Fund, 124 A. 
499, 280 Pa. 331. 


13. Belanger’s Case, 174 N.E. 497, 
274 Mass. 371;. Jarvis’ Case, 174 N. 
E. 484, 274 Mass. 305; In re Bean, 116° 
N.E. 826, 227 Mass. 558; McCarthy 
v. General Electrte Co., 143 A. 116, 293 
Pa. 448, 60 A.L.R. 1288; McCluskey 
v. Stock Exch. Bldg. Corporation, 100 
Pa.Super. 136. 


14. Western Grain & Sugar Prod- 
me aoe v, Pillsbury, 159 P. 428, 173 
al. ‘ 


15. See infra § 879. 


Hiester v. Hunter, 


Ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 877-879] 


from the employment,!® or, where injury in the 
course of employment is conceded, that the disabil- 
ity did not result therefrom,’? or to prove facts 
bringing the ease within a statutory exception to lia- 


bility. 


[§ 878] bb. Employee’s Willful Misconduct or 
Negligence. Where the employer sets up the affirma- 
tive defense that the injury or death for which com- 
pensation is sought was the result of the employee’s 
willful act or negligence, the burden is on him to 
prove the willful’® or deliberately negligent? char- 
acter of the act, and the causal connection between 
such aet and the i injury or death,** the rule applying 
wherever it is charged that the employee’s injuries 
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self-inflicted,?* or was due to his violation of law,?* 
or to his willful failure or refusal to obey the em- 
ployer’s reasonable regulations.?® Where the willful 
or negligent act charged is failure to use facilities 


furnished by the employer for the safety of the work- 


ence.?® 


or death were due to his own intoxication,?? or was 


16. Ex parte Todd Shipbuilding & 
Dry Docks Co., 103 So. 447, 212 Ala. 
477; Hazelwood v. Bittinger, 150 A. 
713, 159 Md. 262; Milne v. Sanders, 
228 S.W. 702, 143 Tenn. 602. 


17. See infra § 879. 


18. O’Rourke v. O’Rourke, 122 A. 
172, 278 Pa. 52; Keyes v. New York, 
O. & W. Ry. Co., 108 A. 406, 265 Pa. 
105; Vordy v. Joseph Horne Co., 96 
Pa.Super. 550. 


19. Ala—Sloss-Sheffield Steel & 
Tron Co. v. Greer, 113 So. 271, 216 Ala. 
267; Ex parte Little Cahaba Coal Co., 
104 So. 422, 213 Ala. 244. 


Cal.—United States Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission of California, 163 P. 1013, 
174 Cal. 616; Rosedale Cemetery 
Ass’n v. Industrial Accident Commis- 
sion of California, 174 P. 351, 37 Cal. 
App. 706 


Conn.—Kovacs v. Manning, Max- 
well & Moore, 137 A. 761, 106 Conn. 
250; Bendett v. Mohican Co., 120 A. 
148, 98 Conn. 544. 


Ind.—Indianapolis Light & Heat Co. 
v. Fitzwater, 121 N.E. 126, 70 Ind. 
App. 422. 


La.—Keyhea v. Woodard-Walker 
Lumber Co., (App.) 147 So. 830. 


N.C.—Conrad v. Cook-Lewis Foun- 
dry Co., 153 S.E. 266, 198 N.C. 723. 


N.D.—Moen v. Melin, 231 N.W. 283, 
59 N.D. 582. 


Okl.—Wise-Buchanan Coal Co. v. 
Ray,” 17 “Prd #360, 4 1572 Okl197; 
Gregory v. Oklahoma Operating Co., 
282 P. 139, 1389 Okl. 248. 


20. Haskell & Barker Car Co. v. 
Kay, 119 N.E. 811, 69 Ind.App. 545; 
Hardoman v. Glassell-Wilson Co., 5 
La.App. 203: In re Karos, 243 P. 593, 
34 Wyo. 357; Hotelling v. Fargo- 
Western Oil Co., 238 P. 542, 33 Wyo. 
240. 


21. See cases supra notes 19, 20. 


22. La.—Jones v. Landry, 122 So. 
913, 10 La.App. 740; Watkins v. 
Roach, 4 La.App. 258. 


Md.—American Ice Co. v. Fitzhugh, 
97 A. 999, 128 Md. 382. 


N.Y¥.—Shearer v. Niagara Falls 
Power Co., 150 N.E. 604, 242 N.Y. 70; 
Smith y. Benjamin B. Wright Co., 250 
N.Y.S. 56, 232 App.Div. 343. 


Ok1.—Indian Territory Illuminating 
a Co. v. Crow, 296 P. 451, 147 Okl. 


Tex.—Hartford Accident & Indem- 
nity Co. v. Durham, (Civ.App.) 222 S. 
W. 275. 

23. Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W 
443, 211 Wis. 445. 


, 


4q 


Krischunas v. Philadelphia & 
it Pa. Dist. 


24. 
Reading Coal & Iron Co., 
&Co. 303. 


25. Rockwood Alabama Stone Co. 
v. Lawler, 135 So. 569, 223 Ala. 336; 
National Biscuit Co. v. Roth, 146 N. 
E. 410, 83 Ind.App. 21; A. G. Moore & 
Cos v. Barkey, [1923] A:C. -790: 


26. Primpiero v. C. P. R., 58 Que. 
Super. 451. 


27. Conn.—O’Brien v. Wise & Up- 
son Co., 143 A. 155, 108 Conn. 309. 


Idaho,.—Larson v. Ohio Match Co., 
289 P. 992, 49 Idaho 511; Hawkins v. 
es County, 271 P. 327, 46 Idaho 


Ill.—Sanitary Dist. of Chicago v. 
Industrial Commission, 175 N.E. 372, 
343 Ill. 236; Cuneo Press Co. v. In- 
dustrial Commission, 173 N.E. 470, 341 
Tll. 569; Green v. Industrial Commis- 
sion, 169 N.E. 202, 337 Ill. 514; Raf- 
faelle v. Industrial Commission, 157 
N.E. 206, 326 Ill. 166; Ayer & Lord 
Tie Co. v. Industrial Commission, 155 
N.E. 292, 324 Ill. 504; Tazewell Coal 
Co. v. Industrial Commission, 143 N. 
E. 406, 312 Ill. 145; Crane Co. v. In- 
dustrial Commission, 137 N.E. 437, 
306 Ill. 56; Spring Valley Coal Co. v. 
Industrial Commission, 124 N.E. 545, 
289 Il. 315. 


168 N.E. 609, 90 Ind.App. 279; Bald- 
win Tool Works v. McDowell, 135 N.E. 
389, 78 Ind.App. 297. 


La.—Abelleira v. Johnson Iron 
Works Co., 137 So. 908, 18 La.App. 
3810; Sweet v. Louisiana Long Leaf 
Lumber Co., 138 So. 171, 18 La.App. 
238; Bernard v. City of Lafayette, 
(App.) 126 So. 584 [rev 132 So. 395, 
15 La.App. 572]; Williams v. Inter- 
national Paper Co., 125 So. 596, 12 
La.App. 139; Elix v. Glassell-Wilson 
Co., 119 So. 147, 9 La.App. 209; Ham- 
mons v. Kinman & Edwards, 118 So. 
852, 9 La.App. 62; Cock v. Uneedus 
Lumber Co., 7 La.App. 405; Ashcraft 
v. Louisiana Central Lumber Co.; 4 
La.App. 112. 


Me.—Ferris v. Old Town Woolen 
Co., 165 A. 160, 132 Me. 31. 


Mass.—Perangelo’s Case, 177 N.E. 
892, 277 Mass. 59. 


Mich.—Coatta v. Antrim Iron Co., 
232 N.W. 227, 251 Mich. 300; Nagy 
v. Solvay Process Co., 166 N.W. 1033, 
201 Mich. 158. 


Mo.—Simmons vy. Mississippi River 
yuh Corporation, (App.) 43 S.W.(2d) 
68. 


Mont.—Kerns v. Anaconda Copper 
Mining Co., 289 P. 563, 87 Mont. 546. 


Neb.—Saxton v. Sinclair Refining 
Co., 250 N.W. 655. 


N.J.—Falatowich v. Brewster & 
Son, 155 A. 16, 9 N.J.Mise. 441. 


man, the burden is on the employer to show that the 
workman knew or should have known of their exist- 


[§ 879] cc. Accident as Cause of Disability or 
Death. The burden is on claimant to prove that the 
disability or death of the employee, for which he 
seeks compensation, was caused,?7 or accelerated,?* 
by the accident, and that the accident was the proxi- 
mate cause thereof,?® especially where a prior disa- 


N.M.—Martin v. White eae Lum- 
ber Co., 284 P. 115, 34 N.M. 


Ohio.—Industrial Gaaituaes of 
Ohio v. McWilliams, 186 N.E. 97, 126 
Ohio St. 508. 


Okl.—Superior Smokeless Coal Co. 
v. Curott, 21 P.(2d) 739, 163 Okl. 191. 


Pa.—McCarthy v. General Electric 
Co., 143 A. 116, 293 Pa. 448, 60 A.L.R. 
1288; Anderson v. Baxter, 132 A. 358, 
285 Pa. 443; Gausman v. R. T. Pear- 
son Co., 131 A. 247, 284 Pa. 348; Pel- 
usi v. Joseph Mandes & Sons, 167 A. 
456, 109 Pa.Super. 439; Petrusko v. 
Jeddo Highland Coal Co., 167 A. 242, 
109 Pa.Super. 288; Johnston v. E.-E. 
Orcutt Garage, 157 A. 46, 103 Pa.Su- 
per. 507, 


R.I.—Jacquinet Vv. Woonsocket 
Spinning Co., 160 A. 80, 52 R.I. 247. 


Tex.—Bankers Lloyds v. Pollard, 
(Civ.App.) 40 S.W.(2d) 859; Zurich 
General Accident & Liability Ins. Co. 
v. Wood, (Civ.App.) 10 S.W.(2d) 760. 


Utah.—Diaz v. Industrial Commis- 
sion of Utah, 13 P.(2d) 307, 80 Utah 
77; Taggart v. Industrial Commission 
of Utah, 12 P.(2d) 356, 79 Utah 598; 
Hauser v. Industrial Commission of 
Utah, 296 P. 780, 77 Utah 419. 


Eng.—M’Callum v. Quinn, [1909] S. 
Cc. 227, distinguished Brownlee v. 
Coltness Iron Co, wPLOLiA Se Cags0 93 


28. Ill.—West Side Coal & Mining 
Co. v. Industrial Commission, 151 N. 
Hy. 593, 321 Ill. 61. 


Mass.—Herlihy’s Case, 166 N.E. 556, 
267 Mass. 232. 


N.D.—Pfeiffer v. North Dakota 
Workmen’s Compensation Bureau, 221 
N.W. 894, 57 N.D. 326. 


Pa.—Dewees v, Day & Zimmerman, 
140 A. 345, 291 Pa. 379. 


R.I.— Keith v. Narragansett Elec- 
tric Co., 164 A. 907; Desrochers v. At- 
ee ee ian ConslsleAs-43) 47a Ral. 
116. 


29. Ala.—Ex parte Big Four Coal 
Mining Co., 104 So. 764, 213 Ala. 305; 
Ex parte Alabama Dry Dock & Ship- 
building Co., 104 So. 251, 213 Ala. 88. 


Conn.—Linnane vy. Atna Brewing 
Cox, 99) “A°"507,°91 "Conn. 058)6 aRwAS 
ae Ural Dy acdri 


Ga.—Blanchard v. Savannah River 
umber Co., 149 S.E. 793, 40 Ga.App. 


Jll.—American Smelting & Refining 
Co. v. Industrial Commission, 187 N.E. 
4955 353° TL 324, 


Iowa.—Smith v. Marshall Ice Co., 
217 N.W. 264, 204 Iowa 1348; Flint 
Vie City of Eldon, 183 N.W. 344, 191 
Iowa 845. 


Ky.—A. C, Lawrence Leather Co. v. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437. 
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bility or weakness not due to the accident is shown,??® 
the burden being limited, however, to proof of the 
probable cause,?? and not extended to negativing oth- 
er possible causes not indicated by the evidence,*? ex- 
cept in the instances and to the extent required by 
statute.*3 Where injury by accident arising out of 
and in the course of employment is shown, the bur- 
den is on the employer to prove his defense that pres- 
ent disability is due to some other intervening cause 
for which he is not responsible,** as for example, im- 
proper medical treatment or diagnosis,°° or a pre- 
existing weakness or disability.*® 


[§ 880] (7) Medical Charges and Funeral Ex- 
penses. The burden is on claimant to prove facts 
from which liability of the employer for medical?’ 
or surgical®® services, and funeral expenses,*® the 
amount of such charges and expenses,*® and their 
reasonableness,*! may be inferred, as for example, 
that the employer after notice of the injury failed 
or refused to furnish such services himself, within 
a reasonable time,*? and that he himself has spent or 


La.— Howerton v. McCrary, (App.) [a] 


144 So. 68; Stanley v. Lutcher-Moore 
Lumber Co., 126 So. 579, 132 So. 279, 


15 La.App. 628; Landry v. Phoenix} dependents. 
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Statute requiring workman to 
prove nonexistence of hernia before 
injury applies te deceased workman's 
Martin v. White Pine 
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become obligated for the amount that he seeks to re- 
cover;#? but, where the employer and insurer plead 
that they are ready and willing to pay such charges, 
the burden does not rest on claimant to prove their 
liability.44 Where statutory beneficiaries claiming 
to recover for employee’s death claim also to recover 
for medical and hospital services, the burden is on 
them to prove that they, as distinguished from the 
employee’s estate, had incurred liability therefor.*° 


[§ 881] (8) Amount and Period of Compensation 
—(a) In General. The burden rests upon the em- 
ployee to prove the facts as to the character and ex- 
tent of the injury justifying, under the terms of the 
statute, an award in the amount that he seeks,*® 
whether it be for a total disability, permanent*’ or 
temporary,*® or for a permanent*® er temporary”° 
partial disability. To justify an.award of any 
amount in excess of a minimum stated in the statute, 
the burden is on claimant to prove facts upon which 
the statute bases the right to the excess allowance.*+* 
The burden is limited, however, by statutory require- 


45. Texas Employers’ Ins. Ass’n v. 
LT Aecey (Tex.Civ.App.) 29 S.W.(2d) 


46. Ill.—W. M. Allen Son & Co. v. 


Paty, Co., 124 So. 628, 14 La.App. 


Me.—Patrick v. J. B. Ham Co., 111 
A. 912, 119 Me. 510, 13 A.L.R. £27. 


Mass.—tTetrault’s Case, 180 N.E. 
231, 278 Mass. 447; Corey’s Case, 177 
N.E. 804, 276 Mass. 610; Panagoto- 


SP Case, 177 N.E. 800, 276 Mass. 
00. 


Mont.—Moffett v. Bozeman Canning 
Co:, 26 P.(2d) 973. 


Neb.—Omaha & C. B. St. Ry. Co. v. 
Johnson, 191 N.W. 691, 109 Neb. 526. 


Ohio.—Weaver v. Industrial Com- 
mission of Ohio, 181 N.E. 894, 125 
Ohio St. 465. 


Okl1.—Bishop v. Wilson, 296 P. 438, 
147 Okl. 224. 


Pa.—Loeffler v. Western Electric 
Co., 163 A. 322, 107 Pa.Super. 326. 


Utah.—Stanley v. Industrial Com- 
mission, 8 P.(2d) 770, 79 Utah 228. 


Va.—Turner v. Virginia Fireworks 
Co., 141 S.E. 142, 149 Va. 371. 


[a] In Texas (1) the decisions 
are conflicting, some holding that 
claimant must establish proximate 
cause (Associated Indemnity Corpo- 
ration v. Wilson, (Tex.Civ.App.) 41 S. 
W.(2d) 143), (2) others holding that 
a showing of proximate cause is not 
necessary, it being sufficient to prove 
an efficient, existing, or contributing 
cause (Texas Employers’ Ins. Ass’n 
v. Birdwell, (Tex.Civ.App.) 39 S.W. 
(2d) 159). 


30. Hercules Powder Co. v. Indus- 
trial Accident Commission, (Cal.App.) 
21 P.(2d) 1014; Gee’s Case, (Mass.) 
186 N.E. 83; Bittner v. Supervisors of 
valtilek Tp., 167 A. 483, 109 Pa.Super. 
406. 


31. Dunnigan y. Shields, 12 P.(2d) 
773, 52 Idaho 195; MacDonald’s Case, 
178 N.E. 647, 277 Mass. 418; Blanch- 
ard’s Case, 178 N.E. 606, 277 Mass. 
413; Henderson vy. Industrial Com- 
mission, 15 P.(2d) 302, 80 Utah 316. 

32. Bernard v. City of Lafayette, 
132 So. 395, 126 So. 584, 15 La.App. 
572. 

33. Martin v. White Pine Lumber 
Co., 284 P. 115, 34 N.M. 483. 


Lumber Co., 284 P. 115, 34 N.M. 483. 


34. Royal Indemnity Co. v. Land, 
164 S.B. 492, 45 Ga.App. 293; Broadus 
v. Ohio Oil Co., 124 So. 568, 12 La.App. 
388; Corral v. Hamlyn, 94 A. 877, 38 
R.I. 249; Bower v. Meggitt, 86 L.J. 
K.B. 463, [1917] W.C.&I. 40. 


35. In re Hibler, 261 P. 648, 37 
Wyo. 332; Bower v. Meggitt, 86 L.J. 
K.B. 468, [1917] W.C.&I. 40. 


36. U.S.—Zurich General Accident 
& Liability Ins. Co. v. Brunson, 15 F. 
(2d) 906. 


Cal.—Singer v. Industrial Accident 
Commission of State, 287 P. 567, 105 
Cal.App. 374. 


N.J.—Atchison vy. Colgate & Co., 131 
A. 921, 102 N.J.Law 425 [aff 128 A. 
598, 3 N:J.Misec. 451]; George T. New- 
ell, Jr., Inc., v. Workmen’s Compen- 
eee Bureau, 157 A. 243, 9 N.J.Misc. 


Okl.—H. F. Wilcox Oil & Gas Co. 
ere lemine, 22> P.( 2d) a2 7 A163 SOI: 


Tex.—New Amsterdam Casualty 
Co. v. Rutherford, (Civ.App.) 26 S.W. 
(2d) 377; 


37. Whiterock Mineral Springs Co. 
7, geonwacn, 227 N.W. 291, 200 Wis. 


38. Federal Mut. Liability Ins. Co. 
v. Industrial Accident Commission, 
295 P. 379, 111 Cal.App. 269. 


39. Paramount Coal Co. vy. Wil- 
liams, 108 So. 7, 214 Ala. 394. 
40. Paramount Coal Co. v. Wil- 


liams, supra. 


41. Petroleum Casualty Co. v. 
Green, (Tex.Civ.App.) 11 S.W.(2d) 
388; Milwaukee’ v. Miller, 144 N.W. 


188, 154 Wis. 652, L.R.A.1916A 1, Ann. 
Cas.1915B 847. 


42. Federal Surety Co. v. Shigley, 
(Tex.Civ.App.) 7 S.W.(2d) 607; White- 
rock Mineral Springs Co. v. Hora- 
watich, 227 N.W. 291, 200 Wis. 123. 


43. Burrows v. Arizola Petroleum 
Co., 7 La.App. 704 


44. State v. District Court, Henne- 
mn County, 161 N.W. 391, 136 Minn. 


Industrial Commission, 181 N.E. 625, 
349 Ill. 71; Consolidated Coal Co. of 
St. Louis v. Industrial Commission, 
153 N.E. 625, 322 Ill. 510; Aladdin 
Coal & Mining Co. v. Industrial Com- 
mission, 139 N.E. 30, 308 Ill. 35. 


Mass.—Kiley’s Case, 142 N.E. 638, 
248 Mass. 60. 


Mich.—Woodcock vy. Dodge Bros., 
ae N.W. 976, 213 Mich. 233, 17 A.L.R. 


Minn.—Ott y. Standard Cattle Co., 
212 N.W. 813, 170 Minn. 410. 


Tenn.—Sanders v. Blue Ridge Glass 
Bopp oration: 33 S.W.(2da) 84,161 Tenn. 


Tex.—Texas Employers’ Ins. Ass’n 
cae Wee ae (Civ.App.) 40 S.W.(2d) 


47. General Accident, Fire & Life 
Assur. Corporation, Limited, of Perth, 
Scotland, v. Industrial Accident Com- 
mission, 288 P. 692, 106 Cal.App. 39; 
Paradise Coal Co. v» Industrial Com- 
mission, 155 N.E. 322, 324 Ill. 420; 
Golconda Portland Cement Co. v. In- 
dustrial Commission, 153 N.E. 594, 
322 Ill. 364; Mt. Olive & Staunton 
Coal Co. v. Industrial Commission, 151 
N.E. 588, 320 Ill. 618; Bunge Bros. 
Coal Co. v. Industrial Commission, 
138 N.E. 189, 306 Ill. 582; Perry Coun- 
ty Coal Corporation v. Industrial 
Commission, 137 N.E. 420, 305 Ill. 513; 
Ebbw Vale Coal Co. v. Quackenbush, 
159 N.E. 155, 86 Ind.App. 639. 


48. Chimora v. International Ice 
Cream Co., 184 N.Y.S. 500, 193 App. 
Div. 538. 


49. Studebaker Corporation v. 
Warner, 132 N.BE. 604, 76 Ind.App. 515; 
Modra v. Little, 119 N.E. 853, 223 N. 
Y. 452, Ann.Cas.1918D 177; Ellis & 
Lewis v. Lane, 4 P.(2d) 104, 152 Okl. 
273; Wise-Buchanan Coal Co. v. Ris- 
co, 1 P.(2d) 411, 150 Okl. 190. 


50. Conner v. Base Line Coal Co., 
287 P. 585, 130 Kan. 54. 


51. Green vy. Industrial Accident 
Commission of California, 19 P.(2d) 
1029, 130 Cal.App. 337; Mahnomen 
Electric Light & Power Service Co. v. 
Kreidler, 191 N.W. 277, 154 Minn. 23; 
Perry v. Beverage, ‘209 P. 11702) 124 
Wash. 652. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ments, and a claimant need not show existing objec- 
tive conditions or symptoms under a statute requir- 
ing proof that there are or have been such condi- 
tions.>? It is for the employee, not the employer, to 
show continued disability for the statutory period,®* 
and beyond the time of recovery reported to the com- 
mission by its physicians,°* and, where verified med- 
ical reports presented by the employee are contra- 
dicted, the burden of rebuttal rests on him, the stat- 
utory presumption in favor of the truth of such re- 
ports being conditioned on there being no evidence 
in the case to the contrary.°°> After a prima facie 
case has been established, the burden of proof is upon 
the employer or insurer to show such facts as will di- 
minish a recovery,°® or establish an affirmative de- 
fense,*" or establish facts which will bring him with- 
in a statutory exception limiting his liability,®® or, 
where a statute so requires, the facts requisite to ap- 
portionment for aggravation of an existing disease 
resulting in death.®® 


[§ 882] (b) Diminution of Earning Capacity and 
Availability of Suitable Work. Where the employ- 
ee’s right to compensation is based on diminution of 
earning capacity, the burden is on him to prove its 
existence and amount,°®° subject to statutory require- 
ments as to method of proof,®! and that he cannot find 
remunerative work after reasonably diligent search 
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therefor.*? Where it is found that the employee can 
do light work of an ordinary nature, the burden is 
on the employee to show that such work is not avail- 
able;** but, where it is found that the employee is 
permanently and totally disabled so far as hard work 
or manual labor is concerned but that he might do 
light work of a special nature not generally availa- 
ble, the burden is on the employer.to show that such 
special work is available to the employee.®* 


[§ 883] (c) Surgical Treatment Tendered and Re- 
fused. Where diminution of compensation is sought 
on a basis of the employer’s tender of expenses 6f an 
operation and the employee’s refusal of the offer, 
the burden is on the employer to prove that the offer- 
ed treatment is simple, safe, and reasonably certain 
to effect a cure.®® 


[§ 884] (9) Conformity to Prescribed Procedure. 
The burden is on the employee to prove notice to the 
employer of his injury,°® and within the time pre- 
scribed by the statute,®°’ or, in case of delay or ab- 
sence of notice, excuse therefor,®® or knowledge of 
the employer or absence of prejudice to him,®® al- 
though in some jurisdictions the burden is on the em- 
ployer to show absence of knowledge and prejudice 
as an affirmative defense;*° and, where excuse for 
delay’! or actual knowledge of injury on the part of 
the employer’? is shown, the burden then shifts to the 


52. Brown v. Joseph Rathbone 
Lumber Co., 123 So. 383, 11 La.App. 
599 [am 131 So. 752, 14 La.App. 539]. 


53. Flannagan v. Peer eet 


& Son, 135 A. 24, 82 N.H 


54. Grunsick v. Charles Schaefer & 
Son, 186 N.Y.S. 744, 195 App.Div. 334. 


55. In re Magna, 179 N.BE. 266, 
258 N.Y. 82. 


56. Paramount Coal Co. v. Wil- 
liams, 108 So. 7, 214 Ala. 394; Dom- 
browski v. Jennings & Griffen Co., 131 
A. 745, 103 Conn. 720; Renner'v. Mod- 
el Laundry, ete., Co., 184 N.W. 611, 
191 Iowa 1288. 


[a] Payments on account.—(1) 
The burden is on the employer to show 
payments made to an injured em- 
ployee before death to reduce the 
compensation due his widow. Para- 
mount Coal Co. v. Williams, 108 So. 
7,/214 Ala. 394. (2), The employer 
must show that the injured employee 
has settled with a third person lia- 
ble in damages therefor in consider- 
ation of a sum received. Renner v. 
Model Laundry, Cleaning & Dyeing 
Co., 184 N.W. 611, 191 Iowa 1288. 


57. Rousu v. Collins Co., 157 A. 
264, 114 Conn. 24. 


[a] Disease not compensable.— 
The burden is on the employer to 
show that claimant was suffering 
from the disease before the enactment 
of the statute making it compensa- 
ble. Rousu v. Collins Co., 157 A. 264, 
114 Conn. 24. 

58. Clark v. Forest Lumber Co., 
120 So. 88, 9 La.App. 639. 


59. Richardson v. City of New 
Haven, 158 A. 886, 114 Conn. 389. 


60. I1ll.—Merritt v. Industrial Com- 
mission, 152 N.E. 505, 322.11]. 160; 
Carlson v. Avery Co., 196 Ifl.App. 262. 


Kan.—Zwaduk v. Morris & Co., 197 
P. 868, 109 Kan. 186. 

Mass.—Manley’s Case, 184 N.B. 372. 

Mont.—Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543. 


Pa.—Telario v. Jefferson & Indiana 
eet Co., 161 A. 486, 105 Pa.Super. 


61. Globe Indemnity Co. v. Mc- 
38 S.W.(2d) 


ure: (Tex.Civ.App.) 
62. Rakiec v. New Haven Wreck- 


ing Co., 152’ A. 401, ‘112 Conn. 432; 
Rushing v. Southwestern Gas & Elec- 
tric Co., 4 La.App. 103; Dosen v. East 
Butte Copper Mining Co., 254 PR; 880, 
78 Mont. 579. 


63. Walker v. 
Corporation, 54 
Tenn, 287 


64. Consona v. Coulborn & Co., 158 
A. 300, 104 Pa.Super. 170; White v. 
Tennessee Consol. Coal Co., 36 S.W. 
(2d) 902, 162 Tenn. 380. 


65. Carl B. King Drilling Co. v. 
Massenburg, 7 P.(2d) 454, 154 Okl. 
236; McArthur v. Carmichael, 3 P. 
(2a) 195, 151 Okl. 210; Consolidated 
Lead & Zine Co. v. State Industrial 
Commission, 295 P. 210, 147 Okl. 83, 
Ne: NeS) Bid Bana IPA oh 


66. Odom, y. Lutcher & Moore 
Lumber Co., 7 La.App. 458; In re 
Murphy, 115 N.E. 40, 226 Mass. 60. 


67. Texas Employers’ Ins. Ass’n y. 
Hilderbrandt, (Tex.Civ.App.) 62 S.W. 
(2d) 209. 


68. N.Y.—Carbino v. DeGrasse Pa- 
per Co., 205 N.Y.S. 337, 209 App.Div. 
627. 


Okl.—Dover Oil Co. v. Bellmyer, 20 
P.(2d) 556, 163 Okl. 51; Skelly Oil Co. 
v. Johnson, 12 P.(2d) 177, 157 Oki; 
278; Southland Cotton Oil Co. v. 
Pritchett, 11 P.(2d) 486, 157 Okl. 264; 
Pioneer Gas Utilities Co. v. Howard, 
7 P.(2d) 4385, 154 Okl. 239; Cameron 
Coal Co. v. Collopy, 228 P. 1100, 102 
Okl. 207. 


R.I.—Caspar v. East Providence Ar- 
tesian Well Co., 139 A. 470, 49 R.I. 8. 


Tenn.—R. W. Hartwell Motor Co. v. 
Hickerson, 26 S.W.(2d) 153, 160 Tenn. 
513. 


Va.— Maryland Casualty Co. v. Rob- 


Blue Ridge Glass 
S.W.(2d) 722, 165 


inson, 141 §.H. 225, 149 Va. 307. 


Man.—Smith v. Canadian Northern 
R. Co., (Man.) 7 West.Wkly. 596. 


69. Ala.—Poe v. Pate, 113 So. 234, 
216 Ala. 264. 


Idaho.—Wilson vy. Standard Oil Co.. 
273 P. 758, 47 Idaho 208; Bodah v. 
Coeur D’Alene Mill Co., 258 P. 1079, 
44 Idaho 680. 


Mass.—Kangas’ Case, 184 N.E. 380. 


N.Y.—Hynes v. Pullman Co., 119 N. 
E. 706, 223 N.Y. 342, Ann.Cas.1918C 
1040; Bloomfield v. November, 119 N. 
E.. 705, 223 N.Y. 265; Smith v. War- 
ren Nash Motor Corporation, 252 N. 
Y.S. 623, 233 App.Div. 296 [foll Som- 
mers v. Fitzpatrick & Weller, 252 N. 
Y.S. 624, 234 App.Div. 643]; In re 
pore. 167 N.Y.S. 415, 180 App.Div. 


Okl.—Oklahoma Ry. Co. v. Banks, 
26 P.(2d) 422; Southwestern Bridge 
& Culvert Co. v. Sullenger, 20 P.(2d) 
891, 168 Okl. 68% Skelly Oil Co. v. 
Johnson, 12 P. (24) ALAS 157 Okl. 278; 
Coline Oil Corporation v. Vaughn, tial 
P.(2d) 121, 157 Okl. 101; Oklahoma 
Ry. Co. v. Banks, 8 P.(2d) 17, 155 Okl. 
152; W. E. Edmiston Drilling COonrve 
Russell, 1 P.(2d) 374, 151 Okl. 108. 


70. U.S. Fidelity & Guaranty Co. 
v. Industrial Accident Commission of 
California, 257 P. 895, 84 Cal.App. 226; 
Schmidt v. O. K. Baking Co., 96 A. 
963, 90 Conn. 217; State v. Gageby, 
(Ind. App.) 184 N.E. 190; A. D. Thom- 
son & Co. v. Jepson, 917 N.W. 327, 
194 Wis. 600; A. Breslauer Co. y. In- 
dustrial Commission of Wisconsin, 
167 N.W. 256, 167 Wis. 202. 


71. Maryland Casualty Co. v. Os- 
born, (Okl.) 26 P.(2d) 934; Maryland 
Casualty Co. v. Robinson, 141 S.B. 225, 
149 Va. 307. 


72. Schrabauer vy. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304; Olsen Drilling Co. v. 
Claxton, 4 P. (2d) 1045, 152 Okl. 293; 
Olson Drilling Co. v. Tryon, 300 P. 
663, 150 Okl. 18; Ford Motor Co. v. 
Ford, 262 P. 201, P28-OK)L 2221 Ss 
Fidelity & Guaranty Co. v. State In- 
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employer to show prejudice. Compensation claimant 
has the burden of showing that the claim was filed 
within the time prescribed by statute,’* or that the 
case is within the exception relieving it from bar of 
the statute,’* or that the facts bring the case within 
the statute extending the time for claims.7® Under 
statute requiring the employer to send notice of ac- 
cident to the commission, a compensation claimant 
contending that failure of the employer to send such 
notice is in fraud of the employee’s rights has the 


burden of proving it.76 


[§ 885] 3. Admissibility—a. In General. 
general rules of evidence followed in common-law ac- 
tions for personal injuries,’’ and in civil actions gen- 
erally,7® apply to proceedings to secure compensation 
under the Workmen’s Compensation Act.”° 


dustrial Commission, 251 P. 597, 120 
Okl. 277; Oklahoma Gas & Electric 
Co. v. Thomas, 241 P. 820, 115 Okl. 
67; Pellett v. Industrial Commission 
of Wisconsin, 156 N.W. 956, 162 Wis. 
596, Ann.Cas.1917D 884. 


73. U.S.—Rogulj v. Alaska Gasti- 
neau Mining Co. 288 F. 549; Ro- 
maniuk v. Locke, 3 F.Suppl. 529. 


Ill.—Heed v. Industrial Commis- 
sion, 122 N.E. 801, 287 Ill. 500. 


La.—Dodd v. Lakeview Motors, 
(App.) 149 So. 278. 


N.M.—Maestas v. American Metal 
Co. of New Mexico, 20 P.(2d) 924, 37 
N.M. 208. 


Tex.—Public Indemnity Co. V. 
Pearce, (Civ.App.) 56 S.W.(2d) 906. 


74. New Amsterdam Casualty Co. 
vy. Industrial Accident Commission of 
State of California, 225 P. 459, 66 Cal. 
App. 86; Keystone Lime & Stone Co. 
v. Kabat, 121 A. 484, 142 Md. 562. 


75. MacDonald v. Industrial Acci- 
dent Commission, 294 P. 389, 211 Cal. 
118; Gaffer’s Case, 181 N.E. 763, 279 
Mass. 566. 


76. Wheeler v. Missouri Pac. R. 
Co., (App.) 33 S.W.(2d) 179 [transf 
42 S.W.(2d) 579, 328 Mo. 888]. 


77. See Negligence §§ 787-832. 
78. See Evidence § 89 et seq. 


79. Republic Iron & Steel Co. v. 
Reed, 137 So. 673, 228 Ala. 617; Hahn 
v. Industrial Commission, 168 N.E. 
652, 337 Ill. 59; American Car & 
Foundry ‘Co. v. Industrial Commis- 
sion, 167 N.E. 80, 335 Ill. 322; Brew- 
erton Coal Co. v. Industrial Commis- 
sion, 154 N.E. 412, 324 Ill. 89; Mer- 
ritt v. Industrial Commission, 152 N. 
BE. 505, 322 Ill. 160; Mehay v. Indus- 
trial Commission, 146 N.E. 494, 316 
Ill. 97; Consumers’ Co. v. Industrial 
Commission, 146 N.E. 539, 315 Ill. 
592; Kivish v. Industrial Commission, 
143 N.E. 860, 312 Ill. 311; Inland Rub- 
ber Co. v. Industrial Commission, 140 
N.E. 26, 309 Ill. 43. 


80. Cal—lLos Angeles County v. 
Industrial Accident Commission of 
Sansone 11 P.(2d) 434, 123 Cal.App. 


Idaho.—Jensen v. Wheeler & Eng- 
land, 1 P.(2d) 624, 51 Idaho 91; State 
v. Ward, 1 P.(2d). 620; Wilson v. 
ena Oil Co., 273 P. 758, 47 Idaho 


Ind.—Freund v. Allen, (App.) 184 
N.E. 421; Inland Steel Co. v. Pigo, 182 
N.E. 279, 94 Ind.App. 659; Milholland 
Sales & Engineering Co. v. Griffiths, 
178 N.E. 458, 94 Ind.App. 62; General 
American Tank Car Corporation v. 
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[§§ 884-887 


ever, under express statutory provisions, an indus- 
trial commission acting as an administrative board is 
not held to the same strict rule with respect to rul- 
ings on the admission of evidence as a court of law.®° 


[§ 886] b. Incompetent, Irrelevant, or Immaterial 
While not bound by technical rules, it 
is the duty of the commission or trial judge to follow 
the rules of evidence as closely as possible,*? where- 
ever the offered evidence is incompetent,** irrele- 
vant,’* or immaterial,®® although the admission of 


such evidence is not error if there is other competent 


The 


How- 


Weirick, 133 N.E. 391, 77 Ind.App. 242; 
Hege & Co. v. Tompkins, 121 N.E. 677, 
69 Ind.App. 273. 


Iowa.—Hinrichs v. Davenport Lo- 
comotive Works, 214 N.W. 585, 203 
Iowa 1395. 


Ky.—Standard Accident Ins. Co. v. 
Hinson, 64 S.W-(2d) 574, 251 Ky. 287. 


Minn.—Johnson v. Iverson, 221 N. 
W. 65, 222 N.W. 508, 175 Minn. 319; 
Debeltz v. Oliver Iron Mining Co., 216 
N.W. 240, 172 Minn. 549. 


N.J.—Allord v. Henry Muhs Co., 
168 A. 298, 111 N.J.Law 237 [aff 163 
A. 97, 10 N.J.Mise. 1230]; Allord_ v. 
Henry Muhs Co., 163 A. 97, 10 N.J. 
eee 1230 [aff 168 A. 298, 11 N.J.Law 


N.Y.—Carroll v. Knickerbocker Ice 
Co, 113,N-E.) 507,218 N.Y. 435. 


Pa.—Wiltbank v. Fire Ass’n of Phil- 
adelphia, 142 A. 208, 293 Pa. 206; Mc- 
Cauley v. Imperial Woolen Co., 104 A. 
617, 261 Pa. 312; Smith v. Welsh 
Bros., 156 A. 598, 102 Pa.Super. 54; 
Jones v. United Iron & Metal Co., 99 
Pa.Super. 394. 


Wis.—Milwaukee First Nat. Bank 
v. industrial Commission, 154 N.W. 
847, 161 Wis. 526. 


[a] In Louisiana, where proceed- 
ings are before a judge, the statutory 
provision relaxing the strict rules of 
evidence governing in courts of law 
applies. Jones y. Dendinger, Inc., 
(La.App.) 147 So. 732; Brooks v. 
Lewis-Chambers Const. Co., 128 So. 
321, 13 La.App. 402. 


81. Incompetent evidence as basis 
for finding or award see infra § 912. 


82. Continental Casualty Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 234. P. 317, 195 Cal. 533; Bal- 
lou’s Case, 116 A. 591, 121 Me. 282. 


83. U.S—Rogulj v. Alaska Gasti- 
neau Mining Co., 288 F. 549. 


Idaho.—Wilson v. Standard Oil Co., 
203 ba COS. 


Ill Gould Const. Co. v. Industrial 
Commission, 143 N.E. 73, 311 Ill. 472; 
Baum vy. Industrial Commission, 123 
N.E. 625, 288 Ill. 516, 6 A.L.R. 1242. 


N.J.—Helminsky v. Ford Motor Co., 
168 A. 420, 111 N.J.Law 369 [aff 162 
A. 189, 10 N.J.Misc. 1042]; Friese v. 
Nagle Packing Co., 166 A. 307, 110 N. 
raw 588 [aff 160 A. 765, 10 N.J.Misc, 


N.Y.—Carroll y. Knickerbocker Ice 
Co., 113 N.E. 507, 218 N.Y. 435. 


Pa.—Guyer vy. Equitable Gas Co., 
123 A. 590, 279 Pa. 5; Bottinger y. In- 
dependence Indemnity Co., 164 A. 737, 


evidence to support the award.*® 


[§ 887] ce. Hearsay.®” 
relaxing the strict rules of the common law in admis- 
sion of evidence, hearsay may besaccepted by the 
commission in its discretion,’* but such discretion 


Under the statutory rule 


108 Pa.Super. 39; Kelly v. American 
Stores Co., 2 Pa.Dist.&Co. 697. 


Utah.—Vecchio v. Industrial Com- 
mission, 22 P.(2d) 212. 


84. Kan—Ruth v. Witherspoon- 
Englar Co., 157 P. 403, 98 Kan. 179, 
L.R.A.1916E 1201. 


Me.—Nadeau v. Caribou Water, 
Light & Power Co., 108 A. 190, 118 
Me. 325. 


Mass.—Lopes’ Case, 179 N.E. 343, 
277 Mass. 581; Phalen’s Case, 171 N.E. 
438, 271 Mass. 371. 


Mo.—Elsas v. Montgomery HEleva- 
tor Co., 50 S.W.(2d) 130, 330 Mo. 596. 


_Tex.—Lloyds Casualty Co. v. Mere- 
dith, (Civ.App.) 63 S.W.(2d) 1051; 
Texas Employers’ Ins. Ass’n v. Glass, 
(Civ.App.) 2 S.W.(2d} 902. 


85. U.S.—Alaska Treadwell Gold 
Mining Co. v. Crinis, 255 F. 810, 167 
C.C.A. 138. 


Cal.—Landa y. Steinberg, 14 P.(2d) 
532, 126 Cal.App. 324. 


Ill.—M. P. Gustafson Co. v. Indus- 
trial Commission, 180 N.E. 567, 348 
Ill. 11; Perry Coal Co. v. Industrial 
Commission, 163 N.E. 681, 332. Ill. 328; 
Bristol & Gale Co. v. Industrial Com- 
mission, 126 N.E. 599, 292 Ill. 16. 


Ind.—Barlow v. U. S. Encaustic Tile 
Works, 148 N.E. 424, 83 Ind.App. 646. 


La.—Wright v. Louisiana Ice & 
Uiulires Co., 188 So. 450, 19 La.App. 


Md.—American Sugar Refining Co. 
v. Gilbert, 125 A. 692, 145 Md. 251. 


Mass.—Falco’s Case, 156 N.E. 691, 
260 Mass. 74. 


Wis.—Werner v. Industrial Com- 
mission, 248 N.W. 793; Nordberg Mfg. 
Co. v. Industrial Commission of Wis- 
consin, 245 N.W. 680, 210 Wis. 398. 


86. Groub Co. v. Brock, 180 N.E. 
923, 94 Ind.App. 346; Kauffman v. 
Bardo, 148 N.E. 496, 83 Ind.App. 482; 
United Paperboard Co. v. Lewis, 117 
N.E. 276, 65 Ind.App. 356. 


87. Hearsay as basis of findings or 
award see infra § 912. 


88. Ariz.—Young, v. Hodgman & 
MacVicar, 26 P. (2d 358. 


Cal.—London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
sion of California, 263 P. 196, 203 Cal. 
12; Continental Casualty Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 234 P. 317, 195 Cal. -533* Qcéan 
Accident & Guarantee Corporation v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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must not be arbitrarily exercised,’® and it should 
not be admitted where offered to be used as the basis 
of a finding or award.®® In some jurisdictions where 
statutory provision is made for relaxation from tech- 
nical rules of evidence, hearsay has been held not 
within the terms of the statute, the rule against its 
admissibility being more than a mere technicality of 
law.®? 


[§ 888] d. Employment and Parties Thereto. 
Evidence of circumstances showing who employed 
claimant,°? and the form of the employment con- 
tract,°? of conversations about the business between 
its manager and claimant,®* and negotiations in the 
business between the purchaser and claimant,°® is ad- 
missible to show the nature and scope of the em- 
ployment; and on the issue whether claimant was 
employee or independent contractor, evidence of the 
employer’s power to discharge,®® and of the form®? 
and method?’ of payment, is admissible. 


[§ 889] e. Acceptance or Election To Come under 
Act. To show acceptance of the act by the employ- 
er, a renewal of an insurance policy executed by an 
insurance eompany,°® and certified copies of notices 
from the employer to the commission that it had be- 
come a subscriber with an insurance company, where 
the statute so stipulates,! are admissible; but certi- 
fied copies of notices by an insurance company to the 
commission that the employer had subscribed, in the 
absence of stipulation by statute, are not admissible,” 
except on refusal of the insurance company to pro- 
duce the policy;? and, in an action to set aside an 
award of the commission, the trial being de novo, a 
recital on the award is not admissible to prove the 
employer a subscriber,* but copy of a notice by an 


Industrial Accident Commission, 182 
P. 35, 180 Cal. 389; Employers’ Lia- 97 
bility Assur. Corporation, Limited, of ei 
London, England, v. Industrial Acci- 
dent Commission of California, 177 P. 98. 
273, 179 Cal. 432. 


Ind.—Hege & Co. vy. Tompkins, 121 at 
N.E. 677, 69 Ind.App. 278. 99. 


N.Y.—Carroll v. Knickerbocker Ice Peirys 
Co., 118 N.E. 507, 218 N.Y. 435, Ann. i 
Cas.1918B 540; Lindquest y. Holler, 1. 
164 N.Y.S. 906, 178 App.Div. 317. 


Utah.—Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. 


89. Baker v. Industrial Commis- 


82 Ind.App. 258. 


153% 
Perry, 
1087. 


2. Texas Employers’ Ins. Ass’n v. 
Bradford, (Tex.Civ.App.) 62 S.W.(2d) 
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N.E. 923, 94 Ind.App. 346. 
Munson v. Scheid, 145 N.E. 840, 


State v. District Court of Bel- 
trami County, 176 N.W. 165, 145 Minn. 


Texas Employers’ Ins. Ass’n v. 
(Tex.Civ.App.) 


Texas Employers’ Ins. Ass’n v. 
Bradford, (Tex.Civ.App.) 62 S.W.(2d) 
Texas Employers’ Ins. Ass’n v. 
(Tex.Civ.App.) 


[71 C.J.] 1078 


insurance company to the board is admissible for 
that purpose.® On the issue whether the employee 
had accepted the act, the register containing printed 
acceptances of the act is admissible;* but, if that 
cannot be exhibited, other evidence is admissible pro- 
vided it tends to show an acceptance in writing as the 
statute requires.* 


[§ 890] f. Cause or Ciredbistadbes of Injury, Dis- 
ability, or Death, Generally. Evidence of circum- 
stances is admissible to show the cause of injury 
where competent, relevant, and material to the par- 
ticular issue of fact raised in the case,® as, for ex- 
ample, the appearance of deceased after death on the 
issue whether death was due to natural causes or to 
suffocation while employed as a diver,® or the num- 
ber of men lifting on a pipe on the issue whether it 
was heavy enough to cause the injury.1° Where the 
employer relies on the employee’s willful act, as defin- 
ed in the statute, to defeat his recovery, evidence of 
an act which does not measure up to the statutory 
standard of willfulness is not admissible.t1  EHvi- 
dence offered by the employee to show that there had 
been another accident at the same place is admissible 
to support his contention that the testimony of the 
employer’s witness related to the other accident rath- 
er than the accident to himself. 


[§ 891] g. Reports, Certificates, or Memoranda of 
Accident. The report of the accident made by the 
employer to the commission pursuant to its rules or 
to requirements of the statute is competent prima 
facie evidence of the facts stated, subject to be ex- 
plained or contradicted,1® and this is true where 
made not by the employer, but by his authorized 
agent.1* -The rule applies, even though the report is 


11. Morris v. Miller, 179 N.E. 29, 
93 Ind.App. 534. 


{a] Willful disobedience of rules. 
—Exclusion of evidence that deceased 
employee had disobeyed the employ- 
er’s oral instructions not to drive a 
truck when sleepy was proper where 
the statute provides that compensa- 
tion shall not be paid fer willful fail- 
ure to obey written rules. Morris 
v. Miller, 179 N.E. 29, 93 Ind.App. 534. 


2. F. B. Beasman & Co. vy. Butler; 
105 A. 409, 133 Md. 382. 


13. Mich.—Reck v. Whittlesberger, 
148 N.W. 247, 181 Mich. 463, 52 L.R.A. 
N.S. 930, Ann.Cas. 1916C 771. 


35 S.W.(2d) 


35 S.W.(2d) 


sion of Ohio, 186 N.E. 16, 44 Ohio App. 
539; Rockefeller v. Industrial Com- 
mission of Utah, 197 P. 1038, 58 Utah 
124. 


90. Dvoherty v. Grosse Isle Tp., 172 
N.W. 596, 205 Mich. 592. 


91. Olson-Hall v. Industrial Com- 
mission of Colorado, 205 P. 527, 71 
Colo. 228; Swim v. Central Iowa Fuel 
Co., 215 N.W. 608, 204 Iowa 546. 


92. State v. Hought, 219 N.W. 213, 
56 N.D. 663, 58 A.L.R. 186; Federal 
Surety Co. v. Scott, (Tex.Civ.App.) 22 
S.W.(2d) 157; Security Union Casual- 
» Co. v. Hunt, (Tex.Civ.App.) 294 S. 

. 695. 


93. Duffield v. Quogue Field Club, 
216 N.Y.S. 615, 217 App.Div. 796. 


94. McMinn vy. C. Kern Brewing 
Co., 168 N.W. 542, 202 Mich. 414. 


95. McMinn v. C. Kern Brewing 
Co., supra. 


96. John C, Groub Co. v. Brock, 180 
(72 C. J.—68] 


158. 


3. Texas Indemnity Ins. Co. v. Wil- 
son, (Tex.Civ.App.) 281 S.W. 289. 


4. Texas Employers’ Ins. Ass’n v. 
Pierce, (Tex.Civ.App.) 230 S.W. 872. 


5. Texas Employers’ Ins. Ass’n v. 
Pierce, (Tex.Civ.App.) 254 S.W. 1019. 


6 Kentucky Road Oiling Co. v. 
Sharp, 50 S.W.(2d) 535, 244 Ky. 157. 


7. Pope Mining Co. v. Brown, 240 
S.W. 755, 194 Ky. 714. 


8. Boulanger v. First Nat. Stores, 
163 A. 261, 115 Conn. 665; Stowell v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 259 S.W. 311. 


9. Millers’ Indemnity Underwrit- 
ers v. Boudreaux, (Tex.Civ.App.) 245 
S.W. 1025 [aff (Commn.App.) 261 S. 
W. 137 (cert den 45 S.Ct. 128, 266 U. 
S. 628, 69 L.Ed. 426, and aff 46 S.Ct. 
194, 270 U.S. 59, 70 L.Ed. 470)). 


10. Columbia Casualty Co. v. Ray, 
(Tex.Civ.App.) 5 S.W.(2d) 230. 


Okl.—Northeast Oklahoma R. Co. v. 
State Industrial Commission, 212 P. 
136, 88 Okl. 146. 


Tex.—Texas Employers’ Ins. Ass'n 
v. Mummey, (Civ.App.) 200 S.W. 251. 


Wis.—F. Eggers Veneer Seating Co. 
v. Industrial Commission of Wiscon- 
sin, 170 N.W. 280, 168 Wis. 377; Mil- 
waukee First Nat. Bank y. Industrial 
Commun., 154 N.W. 847, 161 Wis. 526. 


Wyo.—Ideal_ Bakery vy. Schryver, 
299 pe. 284, 43 Wyo. 108. 


Employer’s report generally see in- 
fra § 1486. 


14. Milwaukee First Nat. Bank v. 
Industrial Commn., 154 N.W. 847, 161 
Wis. 526. 


[a] Memorandum of accident 
made by the employer’s foreman, on a 
report of the injury to him by the 
employee under the employer’s rules, 
is admissible as an admission by the 
employer. Fitzgerald v. Lozier Motor 


'Co., 154 N.W. 67, 187 Mich. 660. 
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based on hearsay evidence,!® and extends to printed 
portions of a blank report furnished by the commis- 
sion and regarded as adopted by the employer.*® 
Private reports kept by the employer for his own files 
and not filed with the commission are admissible to 
show the employer’s knowledge of the accident,** 
and the employee’s reports to the employer are ad- 
missible to show that the report was made, but not 
the truth of its contents,!® and a certificate of the 
employer’s manager pertaining to the cause of the 
injury based solely on self-serving declarations of 
the employee, while admissible to prove the employ- 
er’s notice of the accident, is not evidence of the truth 
of statements therein.1® A statutory prohibition 
against use of the employer’s reports in an employ- 
ee’s action for recovery of damages at common law 
does not prohibit their use in proceedings before the 
board to secure compensation.?° Foreign certificates, 
not in proper statutory form, even though made be- 
fore the statute, are not admissible to show facts on 
which dependency is based,?! but in other jurisdic- 
tions under the statute providing that the commission 
shall not be bound by technical rules of evidence or 


procedure, foreign certificates and extracts from fér-- 


eign records are admissible regardless of form and 
proper authentication.2? A statistical report compil- 
ed and published by the board under legislative au- 
thority may be considered as evidence by it.?* 


[§ 892] h. Injury as Arising in Course of and Out 
of Employment. Conditions surrounding the em- 
ployee at the time of receiving the injury are admis- 
sible as bearing on the issue whether the injury was 
received in the course of and out of the employ- 
ment;?* but cireumstances unrelated to that issue 
are not admissible, as, for example, that the employee 
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was disregarding instructions when injured, there 
being no allegation of willfulness of conduct,’® or 
that, in the absence of proof of accidental injury, 
the employer sent his employee to a doctor to be op- 
erated on for hernia, and paid the bill.?® Facts tend- 
ing to establish that the injury arose out of and in 
the course of employment are relevant and material 
as to the injury’s having occurred in interstate com- 
merce.”* 


[§ 893] i. Injury as Cause of Disability or Death. 
That a workman apparently in good health became 
crippled after the accident is admissible to support 
the contention that the accident aggravated preéxist- 
ing disease.28 Opinion evidence of experts that the 
injury was a contributing or precipitating cause of 
death is admissible under a statute which does not 
require proof that the injuries were the proximate 
cause of incapacity, but merely that there be a causal 
connection between them.?® Evidence of other acci- 
dents occurring subsequently to the injury is admis- 
sible to show the extent of the disability attributable 


to the injury forming the basis of the complaint.*° 


[§ 894] j. Statements and Admissions of Em- 
ployee. Following the general rules of evidence,*! 
unsworn statements by an employee are generally 
held to be inadmissible?? where not a part of the res 
geste ;3° and, while statements of the employee may 
be admissible on particular issues within exceptions 
to the rule, they are not admissible on other issues 
outside the exception.*4 Under recognized excep- 
tions to the rule against hearsay, statements of the 
injured employee are admissible where shown to be 
part of the res geste ;°° or against interest,*® if cir- 
cumstances making it against interest are known to 


15. Hege & Co. v. Tompkins, 121 N. 
EB. 677, 69 Ind.App. 273. 

16. Hege & Co. v. Tompkins, su- 
pra. 

17. Lanahan v. MHydraulic-Press 
Brick Co., (Mo.App.) 55 S.W.(2d) 327. 

18. Weiler v. Peerless White Lime 
Co., (Mo.App.) 64 S.W.(2d) 125. 


19. Coutellier v. Industrial Com- 
mission of Ohio, 186 N.E. 400, 126 
Ohio St. 546. 


20. Hege & Co. v. Tompkins, 121 
N.E. 677, 69 Ind.App. 273. 


21. Paola v. Porter Bros., 205 N.Y. 
S. 281, 209 App.Div. 716. 


22. Royal v. Hawkeye Portland 
Cement Co., 192 N.W. 406, 195 Iowa 
534. 


Other evidence of dependency see 
infra § 911. 


23. International Harvester Co. v. 
Industrial Commn., 147 N.W. 53, 157 
Wis. 167, Ann.Cas.1916B 330. 


24, Owners’ Realty Co. v. Bailey, 
138 A. 235, 153 Md. 274; McManaman’s 
Case, 113 N.E. 287, 224 Mass. 554; 
Parker v. Royal Indemnity Co., (Tex. 
Civ.App.) 59 S.W.(2d) 243. 


[a] Longshoreman freezing hands. 
—In proceedings for compensation by 
a longshoreman who froze his hands, 
the fact that the bags handled were 
not cold, that his hands were free 
while walking back to get another 
jJoad, etc., were matters proper to be 
considered in determining whether the 
injury arose in the course of employ- 


ment. McManaman’s Case, 113 N.E. 


287, 224 Mass. 554. 


25. H. L. Canady Co. v. McDougal, 
273 P. 1000, 135 Okl. 63. 


26. New Staunton Coal Co. v. In- 
dustrial Commission, 159 N.E. 283, 328 


27. Moran v. New York, N. H. & 
H. R. Co., 140 A. 818, 107 Conn. 454. 


28. Dewees v. Day & Zimmerman, 
140 A. 345, 291 Pa. 379. 


29. Texas Employers’ Ins. Ass’n v. 
Piramal. (Tex.Civ.App.) 39 S.W.(2d) 


30. Cumberland & Allegany Gas 
Co. v. Caler, 146 A. 750, 157 Md. 596. 


31. Statements: 


Aes interest see Evidence §§ 209-— 


As evidence of knowledge on part of 
persons by whom or to whom made 
see Evidence §§ 302-304. 


As part of res geste see Evidence §§ 
535-559. 


As to family relationship see Evi- 
dence §§ 229-232. 


Of motive or purpose see Evidence §§ 
209-222, 


32. See cases infra this note. 


[a] Statements by injured em- 
ployee, since deceased, as to the cause 
of the injury are inadmissible. Amys 
v. Barton, [1912] 1 K.B. 40, 5 B.W.C.C. 


117 (statement to physician); Gilbey 
v. Great Western R. Co., 3 B.W.C.C. 
135 (statement to wife); Wolsey v. 


Pethick, 1 B.W.C.C. 411. 


33. Industrial Commission of Ohio 
v. Weaver, 187 N.E. 186, 45 Ohio App. 
371 [aff 181 N.B. 894, 125 Ohio~ St. 
465]; Barsby v. Marck & Co., 14 Pa. 
Dist.&Co. 277. 


[a] What constitutes res gestzx. 
—Statements of. deceased while in 
hospital suffering from delirium 
tremens some hours after alleged ac- 
cident as.to nature of accident are 
not admissible as res geste, but are 
narratives of past events. Carroll v. 
Knickerbocker Ice Co., 113 N.E. 507, 
218 N.Y. 435. 


34. Petroleum Casualty Co. v. 
Crow, (Tex.Civ.App.) 16 S.W.(2d) 917. 


[a] Statements contained in no- 
tice (1) of fatal injury and notice of 
injury furnished by deceased were not 
admissible to show place of injury, al- 
though admissible to charge the em- 
ployer with knowledge of the injury. 
Petroleum Casualty Co. v. Crow, (Tex. 
Civ.App.) 16 S.W.(2d) 917. (2) State- 
ments by a deceased employee are not 
admissible as admissions on an ap- 
plication by his dependents. Tucker 
v. Oldbury Urban Dist. Council, [1912] 
2) Bo. Ol fe DBs Wei, 296. 


35. Mailman v...Record Foundry & 
Machine Co., 106 At 606, 118 Me. 172. 


36. Ford v. A. E. Dido Co., 8 Pa. 
Dist.&Co. 430. 


[a] Injuries self-inflicted.—Dec- 
larations of the employee that the 
injuries were self-inflicted are admis- 
sible. Ford v. A. E. Dido Co., 8 Pa. 
Dist.&Co. 430. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the employee ;7 or to show the employee’s age,°* or 
his knowledge of conditions of employment,®® or his 
motive or vurpose for being where he was at the time 
of the accident, as bearing on the question whether 
he was then engaged in his employer’s business ;*° 
or, where made to the employer’s superintendent, to 
charge the employer with knowledge of the acci- 
dent,*+ or in one jurisdiction at least where made un- 
der a sense of impending death.*? Under express 
provisions of the statute, declarations of the injured 
employee relating directly to his injury are admissi- 
ble.4® On a question of paternity affecting the ques- 
tion of dependency, the admissions of the deceased 
employee are admissible.t# A hearing before a com- 
pensation board has been held to be included within 
the meaning of a statute rendering declarations of 
decedents admissible in evidence, in case the “court” 
finds certain conditions to exist;*® and in the same 
connection the proceeding to secure compensation 
has been held included by the statutory word “ac- 
tion: +¢ 


[§ 895] k. Statements of Employer. Under ex- 
ceptions to the rule against hearsay, statements of 
the employer or his authorized agent are admissible 
to show his intent or purpose, where such intent or 
purpose is in issue,*? but not otherwise;4#® or when 
made against interest.*® 


 [§ 896] 1. Testimony and Statements of Other 
Employees. Testimony of the employer’s manager 


37. See cases infra this note. 
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as to the nature and scope of employment,®°° and of 
other employees familiar therewith, as to conditions 
of employment surrounding deceased and alleged to 
have caused his death,®! and as to the making of a 
verbal report by the employee to the employer, and 
also as to its contents, where the employee had since 
died,®? is admissible. Unsworn statements of other 
employees are admissible to show that such state- 
ments were made but not as evidence of the truth of 
their contents or conclusions,°? unless such state- 
ments are made under circumstances giving to them 
the force of admissions by the employer.** 


[§ 897] m. Medical Testimony, Statements, Re- 
ports, and Records®®°—(1) In General. Testimony 
of the attending physician concerning the injury,°® 
reduction of earning capacity,®’ and extent of such 
reduction,®® is admissible; and to show the employ- 
er’s knowledge of the accident, a physician may tes- 
tify to conversations with him about it;°® but tes- 
timony of a physician, immaterial to any issue in the 
case, is properly excluded.®° An employee who calls 
a physician as witness in his own behalf thereby 
waives his privilege of preventing other physicians | 
from disclosing information acquired while attend- 
ing him.®? 


[$ 898] (2) Expert Opinions.¢2 Expert medical 
testimony as to the cause of the employee’s condi- 
tion, based on the history of the case,** and as to the 
extent of the injury,®* is admissible. 


Alexander, 15 P.(2d) 52, 159 Okl. 238. 


[a] Declaration held not admissi- 
ble as a declaration against interest 
when made before a claim by the em- 
ployee had been made, or before the 
employee knows that he may be able 
to make a claim. Tucker v. Oldbury 
Urban Dist. Council, [1912] 2 K.B. 317, 
5 -B.W.C.C. 296; Beare v. Garrod, 8 
B.W.C.C. 474, 113 L.T.Rep.N.S. 673. 


38. Joos’ Case, 166 N.E. 723, 267 
Mass. 322. 
39. Pacific Employers’ Ins. Co. v. 


Industrial Accident Commission of 
California, 246 P. 825, 77 Cal.App. 424. 


40. In re Coleman, (Idaho) 23 P. 
(2d) 1115. 
41. Charles E. Reed & Co. v. Indus- 


trial Commission, 159 N.E. 777, 328 I1l. 
345. 


42. Vassar v. Swift & Co., 189 P. 
943, 106 Kan. 836. 


43. Perry v. Industrial Accident 
Commission of California, 181 P. 788, 
180 Cal. 497; Western Indemnity Co. 
v. Industrial Accident Commission of 
California, 163 P. 60, 174 Cal. 315; 
Shell Co. of California v. Industrial 
Accident Commission, 172 P. 611, 36 
Cal.App. 463; Dupre v. Atlantic Refin- 
ing Co., 120 A. 288, 98 Conn. 646. 


44. Lloyd v. Powell Duffryn Steam 
Coal! Co. 0[1914] A.C..733;.75/-B.W:G.C. 
330 [rev [1913] 2 K.B. 130, 6 B.W.C.C. 
142]. 

45. Pigeon v. Employers’ Liability 
Assur. Corporation, 102 N.E. 932, 216 
Mass. 51, Ann.Cas.1915A 737. 


46. Pigeon v. Employers’ Liability 
Assur. Corporation, supra. 


47. Mietkiewski v. Wayne County 
Road Com’rs, 198 N.W. 981, 227 Mich. 
227. 


48. Ex parte Woodward Iron Co., 
102 So. 108, 212 Ala. 220. 


[a] Preface to employer’s rules.— 
, 


« 


inadmissible, on the issue of willful 
misconduct in violating them, to show 
their adoption to conserve the em- 
ployees’ safety, as to which they must 
speak for themselves, without aid of 
the employer’s declarations, while 
willful violation thereof would pre- 
vent recovery, if they were reason- 
able, regardless of purpose. Ex parte 
Woodward Iron Co., 102 So. 108, 212 
Ala. 220. 


49. Ross’ Case, 126 A. 484, 124 Me. 
107; Little Fay Oil Co. v. Killian, 217 
P. 379, 90 Okl. 267; Little Fay Oil 
Co. v. Stanley, 217 P. 377, 90 Okl. 265. 


50. McMinn v. C. Kern Brewing 
Co., 168 N.W. 542, 202 Mich. 414. 


51. Reid v. Automatic Electric 
Washer Co., 179 N.W. 323, 189 Iowa 
964; Bethlehem Steel Co. v. Traylor, 
148 A. 246, 158 Md. 116, 73 A.L.R. 479. 


52. Texas Employers’ Ins. Ass’n v. 
ple ea a tah (Tex.Civ.App.) 200 S.W. 
51. 


53. Span v. Jackson, Walker Coal & 
peeked Co., 16 S.W.(2d) 190, 322 Mo. 


54. Columbian Bnameling & 
Stamping Co. v. Cramer, 156 N.E. 467, 
86 Ind.App. 164. 


55. «avidence as to nature and ex- 
tent of disability see infra § 908. 


Statements of third persons as to 
another’s bodily condition see Evi- 
dence § 265. 


56. Heed v. Industrial Commis- 
sion, 122 N.E. 801, 287 Ill. 505; Brad- 
shaw v. Eagle Picher Lead Co., 247 P. 
644, 121 Kan. 525. : 


[a] Testimony based on personal 
examination of an employee’s injury, 
covering not merely subjective symp- 
toms, but actual inspection, was not 
incompetent. Heed v. Industrial Com- 
mission, 122 N.E. 801, 287 Ill. 505. 


57. State Highway Commission v. 


58. Smith v. Tonawanda Paper Co., 
266 N.Y.S. 160, 238 App.Div. 690. 


{a] Actual] earnings as basis of re- 
covery.—Medical testimony is admis- 
sible to show that the injured em- 
ployee had greater earning capacity 
than his actual earnings showed, not- 
withstanding actual earnings, by stat- 


|ute, are made the basis of recovery for 


partial disability, actual earnings be- 

ing construed as meaning reasonable 

earning capacity. Smith v. Tonawan- 

ao pere Co., 266 N.Y.S. 160, 238 App. 
iv. s 


59. Powers Storage Co. v. Indus- 
res: Commission, 173 N.E. 70, 340 Ill. 


60. Indemnity Ins. Co. of North 
America v. Campbell, (Tex.Ciy.App.) 
19 S.W.(2d) 622. 


_{a] Conversations with other pa. 
tients.— Question asked a medical wit- 
ness in a proceeding for permanent 
total incapacity, whether other pa- 
tients told him when and how they re- 
ceived injuries, was properly excluded. 
ey Te (ee ce arene America 

. Campbell, ex.Civ. Lp lava .W. 
(2d) 622. PR LP MG 


61. La Count vy. Von Platen-Fox 
Co., 220 N.W. 697, 243 Mich. 250. 


62. Judgments of experts generall 
see Evidence §§ 7133-736, . m 


63. Commercial Casualty Ins. Co. 
Pecan a (Tex.Civ.App.) 55 S.W.(2d) 


64. Union Indemnity Co. v. Drake, 
(Tex.Civ.App.) 42 S.W.(2d) 889. 


_{a] Permanency.—Physicians’ tes- 

timony as to probability of perma- 
nency of employee’s injury, unless a 
thousand dollar operation should be 
performed, was held admissible as 
showing the extent of the injury. 
Union Indemnity Co. v. Drake, (Tex. 
Civ.App.) 42 S.W.(2d) 839. 
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[§ 899] (3) Autopsies. Testimony of a physician 
who assisted at an autopsy as,to what was done and 
found is admissible,*® and failure to notify the em- 
ployer of the autopsy and to give him an opportunity 
of having his own physician present is not a ground 
for its exclusion, the statute requiring such proce- 
dure in examination of injured employees not being 
applicable to autopsies.°* A rule of the board that 
excludes competent evidence developed at any post 
mortem unless notice of such post mortem is given 
to both parties is unreasonable.®? 


[§ 900] (4) Unsworn Statements and Reports. 
An unsworn statement by an attending physician as 
to the condition of the injured employee,®* or ex- 
pressing an opinion as to the cause of disability®® or 
death,”® is not admissible; but, under express provi- 
sion of the statute, a report of an attending or ex- 
amining physician,”! qualified under some statutes 
to apply only to a “duly qualified impartial physician 
appointed by the Industrial Accident Board,”*? 1s 
admissible; and, under agreement of the parties, a 
report of the employer’s physician is competent."® 


[§ 901] (5) Hospital Records. Under statute 
making hospital records of medical or surgical treat- 
ment given to an employee admissible, “employee” 
has reference to the term as used in the compensation 
act and is not restricted to hospital employees.‘ 


‘[§ 902] n. Verdict of Coroner or Coroner’s Jury. 
Admissibility of a coroner’s verdict is limited to cas- 
es where the statute authorizes him to act.7> If the 
statute authorizes him to act in cases where there is 
reasonable ground to believe that death has been 
zaused by violence, casualty, or undue means, the ver- 
dict is admissible to show that death was due to acci- 
dent;7° but not to show that death was due to natu- 


65. Golden v. Wilson & Co., 281 P. 75. 
360, 129 Kan. 100. 
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ral causes,’7 or to accident in the course of and out 
of his employment, the authority of the coroner being 
limited to the fixing of criminal responsibility.’® 


[§ 903] 0. Conduct or Habits of Employee. Evi- 
dence as to conduct’® or habits®® of the employee is 
admissible as bearing on the issue whether the acci- 
dent arose out of and in the course of employment, 
and a particular question as to the time usually con- 
sumed by the employee doing the things he was en- 
gaged in when drowned is proper when subsequent 
testimony in the case had a tendency to support the 
theory upon which the question was asked ;*? but evi- 
dence of habits is incompetent when contradicted by 
direct evidence of the employee’s conduct at the time 
of the accident.®? * 


[§ 904] p. Affidavits and Depositions.’* Unless 
authorized by statute and conforming to statutory 
requirements, affidavits are not admissible to prove 
facts material to the issue;** but, where a statute 
gives the authority, an affidavit is admissible, sub- 
ject to restrictions therein contained,®® and _restric- 
tions may be waived by the parties;*® and, under 


«the general statutory provision that the commission 


shall not be bound by common law or statutory 
rules of evidence and shall be authorized to conduct 
its hearings in such manner as to ascertain the sub- 
stantial rights of the parties, it has been held that 
affidavits sworn to outside the state are admissible in 
such hearing, notwithstanding other provisions of 
the statute, permissive in character, authorizing the 
taking of depositions in such eases.*7 Under a stat- 
ute authorizing the commission to take depositions 
out of the state and prescribing thé procedure, dep- 
ositions taken outside the state as ordered by the 
commission and conforming to the statutory require- 


Admissibility generally see Affidavits 
§§ 138-148. 


66. Golden v. Wilson & Co., supra. 


67. Coatta v. Antrim Iron Co., 232 
N.W. 227, 251 Mich. 300. 


68. American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
B. 495, 353 Ill. 324; Standard Accident 
Ins. Co. v. Hinson, 64 S.W.(2d) 574, 
251 Ky. 287. 


69. Hinrichs v. Davenport Locomo- 
tive Works, 214 N.W. 585, 203 Iowa 
1395. 


70. Paola v. Porter Bros., 205 N.Y. 
S. 281, 209 App.Div. 716. 


71. Union Lumber Co. v. Industrial 
Accident Commission of California, 12 
P.(2d) 1047, 124 Cal.App. 584; Mc- 
Feely v. Industrial Accident Commis- 
sion of State of California, 223 P. 413, 
65 Cal.App. 45. 


72. Korobchuk’s Case, (Mass.) 179 
N.E. 175. 
[a] Operating physician.—A phy- 


sician operating on a finger of an in- 
jured employee would not be an “im- 
partial physician’ so as to render his 
report admissible in a compensation 
case. Korobchuk’s Case, 179 N.E. 175, 
277 Mass. 534. 


73. Mesner & Rice v. Industrial 
Accident Commission, 173 P. 1099, 178 
Cal. 466. 


74, Howey v. Peppard Bros., 164 A. 
920, 108 Pa.Super. 119. 


7G. Peoria Cordage Co. v. Indus- 
trial Board of Illinois, 119 N.E. 996, 
284 Ill. 90, L.R.A.1918E 822; Morris & 
Co. v. Industrial Board of Illinois, 119 
N.E. 944, 284 Ill. 67, L.R.A.1918E 919; 
Vietor Chemical Works v. State In- 
dustrial Bd., 113 N.E. 1738, 274 Ill. 11, 
Ann.Cas.1918B 627; Armour & Co. v. 
Industrial Bd., 113 N.E. 138, 273 Ill. 
590; Lavin v. Wells Bros. Co., 204 
Ill.App. 303. 


77. City of Joliet v. Industrial 
Comrise ery 126° N-B 61835290. fl. 


78. Peoria Cordage Co. v. Indus- 
trial Board of Illinois, 119 N.B. 996, 
284 Ill. 90, L.R.A.1918E 822. 


79. Industrial Commission of Ohio 
v. Henry, 180 N.E. 194, 124 Ohio St. 
616; Whychulis v. Philadelphia & 
Ngee Coal & Iron Co., 8 Pa.Dist.& 

0. 73. 


80. Erickson v. American Well 
Works, 196 Ill.App. 346; Maryland 
Casualty Co. v. Stevens, (Tex.Civ. 
App.) 55 S.W.(2d) 149; Joy v. Phil- 
lips, Mills & Co., Ltd., [1916] 1 K.B. 


81. Baltimore Dry Docks & Ship- 
building Co. v. Hoffman, 120 A. 227, 
142 Md. 73. 


g2. Lefens v. Industrial Commis- 
sion, 121 N.E. 182, 286 Ill. 32. 


83. Affidavits: 


Recitals therein as admissions see 
Evidence § 386. 


Depositions: 


Admissibility generally see Deposi- 
tions §§ 343-373, 


Recitals therein as admissions see 
Evidence § 387. 


Taking and use of depositions gen- 
erally see infra § 980. 


84. Paola v. Porter Bros., 205 N. 


Y.S. 281, 209 App.Div. 716. 


[a] Certified copy of doctor’s affi- 
davit in compensation proceeding is 
inadmissible in claimant’s subsequent 
action under statute authorizing in 
subsequent proceedings the use of 
certified copies of “order, award, or 
proceeding of said board.” Norwich 
Union Indemnity Co. v. Rollins, (Tex. 
Civ.App.) 8 S.W.(2d) 699. 


85. O’Callahan v. Dermedy, 196 N. 
W. 10, 197 N.W. 456, 197 Iowa 632. 


[a] Producing affiant for cross- 
examination.—Affidavits are admissi- 
ble under the statute subject to re- 
strictions as to jproducing affiant in 
court for cross-examination. O’Calla- 
han v. Dermedy, 196 N.W. 10, 197 N. 
W. 456, 197 Iowa 632. 


86. O’Callahan v. Dermedy, supra. 


87. Moran v. Rodgers & Hagerty, 
168 N.Y.S. 410, 180 App.Div. 821. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ments are admissible,’& even though there is no stat- 
utory authority to the commission to conduct hear- 
ings out of the state;8® but testimony taken out of 
the state by the commission of the foreign state with- 
out complying with statutory requirements of the 
state in which the testimony is offered in evidence is 
not admissible.®® A deposition of the employee tak- 
en under stipulation that it should be used in an ac- 
tion brought by the employee is admissible in such 
action after the employee’s death and substitution 
of the widow as plaintiff therein.2!- Where the em- 
ployee after an action brought had died without the 
taking of her deposition, so that her evidence as to 
the nature of employment was lost, the deposition of 
a coemployee who testified therein that they worked 
together at the same work is admissible to show the 
nature of that work.®? 


[§ 905] q. Testimony Taken by, and Award and 
Findings of, Commission.®* A transcript of evidence 
on a previous hearing before the commission, testi- 
fied to as correct by the reporter, is admissible even 
though not properly authenticated, if it is properly 
authenticated after admission.®* There are conflict- 
ing decisions as to whether the award and findings 
of the commission in proceedings brought by the em- 
ployee are admissible in subsequent proceedings after 
his death brought by his dependents where both pro- 
ceedings arise out of the same casualty. The award 
and findings under these conditions have been held 
admissible in some jurisdictions,®> and not admissi- 
ble in others.°* In ah action to set aside a decision 
of the board, the award of the board is not admissible 
as evidence of any fact recited in the findings,®* nor 
is the fact that the board had awarded compensation 
against insurer evidence of insurer’s lability.°& An 
award which has been set aside is functus officio and 
incompetent as evidence in a subsequent suit under 
the act.°® 


[§ 906] r. Agreement for Compensation. An 
agreement for compensation is admissible as evidence 
of the accident arising out of and in the course of em- 
ployment,! but, in the absence of statute, copies of 
the agreement on file are not admissible in préceed- 


88. Root v. Shadbolt & Middleton, 


193 N.W. 634, 195 Iowa 1225; Eretza 94. 
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Evidence §§ 906-913. 
Bloomington, D. & C. R. Co. v. 
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ings to recover compensation thereon.? 


[§ 907] s. Repairs of Premises after Accident. 
Evidence of subsequent repairs are admissible on 
other issues than negligence where shown to be rele- 
vant and material thereto,? and, where the statute al- 
lows doubled compensation where the employer is 
shown to be guilty of “serious and wilful miscon- 
duct” amounting to more than gross negligence, evi- 
dence of subsequent repairs is admissible to show a 
defective condition at the time of the accident and 
as bearing upon the alleged misconduct.* 


[§ 908] t. Nature and Extent of Disability.® 
Testimony by claimant as to the degree of impair- 
ment in,an action to recover for partial disability is 
admissible ;*® but claimant’s testimony as to the na- 
ture of his injuries and the extent of his disability 
is not admissible where he is not qualified to answer 
such questions,’ or where it is in a form tending to 
prejudice the jury in his favor without establishing 
the extent of the injury claimed.® Evidence of work 
done by the injured employee before and after the 
injury is admissible,® and, if remote in point of time, 
may be made admissible by other testimony bringing 
it down to the time of the accident.1° An expert’s 
opinion as to the employee’s condition for work,‘ 
and evidence of the probable or actual effect of an 
operation on claimant’s condition supported by medi- 
eal testimony,'? is admissible. Photographs are ad- 
missible to show serious facial disfigurement.1? Un- 
der the liberal rule as to filing claims and the proce- 
dure prescribed by statute, evidence of aggravation 
of a préexisting condition in addition to specifie in- 
jury for which claim was made is admissible in the 
absence of the employer’s claim of surprise and re- 
quest for delay;1* and, under the statutory provision 
that ‘the taking of evidence shall be summary, giving 
a full opportunity to all parties to develop the facts 
fully,” the court may question an expert on the effect 
of the injury, even though such testimony has a bear- 
ing upon an ultimate fact.1> It is proper to show on 
cross-examination of claimant, as affecting his credi- 
bility, that he had substantial claims against accident 
insurance companies based on the alleged total inca- 


5. Medical testimony, statements, 
reports, and records see supra § 897. 


v. Ft. Montgomery Iron Works, 184 
N.Y.S. 789, 193 App.Div. 817; Ranney 
Rig Bldg. Co. v. Givens, 285 P. 23, 141 
Okl. 195. 


[a] Unaddressed certificate.—In 
view of the provision of the Work- 
men’s Compensation Law, that the 
commission may cause depositions of 
witnesses to be taken, an unaddressed 
certificate, signed by one purporting 
to be a physician of an employee, 
without more, is not evidence to be 
considered by the commission. Dunn 
v. Brooklyn Rapid Transit Co., 189 
N.Y.S. 484, 197 App.Div. 748. 


89. Ranney Rig Building Co. v. 
Givens, 285 P. 23, 141 Okl. 195. 


90. Warren City Tank & Boiler Co. 
vy. Millham, 270 P. 85, 132 Okl. 244. 


91. Dille v. Plainview Coal Co., 
(Iowa) 250 N.W. 607. 


92. AXtna Life Ins. Co. v. Graham, 
(Tex.Civ.App.) 279 S.W. 923 [rev on 
other grounds (Commn.App.) 284 S. 
Ww. 9314. 

93. Admissibility of judicial rec- 
ords and proceedings generally see 


® 


Industrial Board of Illinois, 114 N.E. 
939, 276 Ill. 454. 


95. Western Indemnity Co, vy. In- 
dustrial Accident Commission of State 
of California, 169 P. 668,176 Cal. 776. 


96. Industrial Commission of Ohio 
Beavigy 186 N.E. 505, 126 Ohio St. 


97. U. S. Fidelity & Guaranty Co. 
ems est (Tex.Civ.App.) 262 S.W. 


98. U. S. Fidelity & Guaranty Co. 
v. Summers, supra. 


99. Norwich Union Indemnity Co. 
Peon cane, (Tex.Civ.App.) 8 S.W.(2d) 


1. Burns y. Edison, 105 A. 717, 92 
N.J.Law 288. 


2. Dubies v. Manufacturers’ Lia- 
bility Ins. Co., 114 A. 309, 96 N.J.Law 
107 [aff 117 A. 926, 97 N.J.Law 567]. 

3. Security Union Casualty Co. v. 
ery (Tex.Civ.App.) 12 S.W.(2d) 


4 Beckles’ Case, 119 N.E. 653, 230 
Mass. 272. 


6. Indiana Limestone Co. v. Ridge, 
167 N.E. 617, 89 Ind. App. 689. 


a 7. ese nty ane Co. of North 
merica v. Campbell, (Tex.Civ.App. 
19 S.W.(2d) 622. ‘ PP 


8. Bishop v. Millers’ Indemnity 
Ter Re Loko (Tex.Civ.App.) 254 S. 


9. International Coal & Mining Co. 
v. Industrial Commission, 127 N.E. 
703, 293 Ill. 524, 10 A.L.R. 1010; Mary- 
land Casualty Co. v. Haley, (Tex.Ciy. 
App.) 29 S.W.(2d) 458. 


10. Maryland Casualty Co. v. Ha- 
ley, supra. 


11. Peabody Coal Co. v. Industrial 
Commission, 139 N.E. 7, 308 Ill. 133. 


12. Coca-Cola Bottling Works v. 
Lilly, 140 A. 215, 154 Md. 239. 


13. Fostner v. Morawitz, 213 N.Y. 
S. 202, 215 App.Div. 176. 


14 Conner v. Base Line Coal Co., 
287 P. 585, 180 Kan. 504. 


15. Sakamoto v. Kemmerer Coal 
Co., 255: P. 356, 36 Wyo. 325. 
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pacity as asserted in the claim for compensation un- 
der the act.1® 


[§ 909] u. Fact or Nature of Previous Injury or 
Disability. Evidence showing the fact and nature 
of an injury prior to the injury in suit is admissible 
if tending to show the origin of the present disabil- 
ity,'’ but, where the employee’s capacity to do his 
customary work before the accident is not denied, a 
question directed to establishing previous disability 
is properly excluded.t8. Where an employee, admit- 
tedly suffering from an occupational disease and en- 
titled to compensation, is shown to have worked for 
several employers in succession, and the question pre- 
sented is which employer is liable, evidence of the 
former attacks is admissible to fix the liability.19 


[§ 910] v. Amount of Compensation; Earning 
Capacity. Under the statutory provision that eom- 
pensation shall be based on the employee’s average 
daily wage for the year immediately preceding the 
injury if he had worked that long for the same or 
another employer, and that if he had not worked 
that long then on the average daily wage which an 
employee of the same class in the neighborhood re-, 
ceived for the year, an employee alleging service for 
less than the year may offer in evidence daily wages 
of persons similarly employed in the neighborhood 
for the year preceding the injury;2° and a witness 
qualifies for giving such testimony when he swears 
that he knows the value of such services rendered by 
others in the same class as claimant, the same as he 
knows anything else.?1_ In some jurisdictions, the 
rate of wages paid by claimant’s employer can- 
not be considered in fixing the prevailing rate;??_ in 
other jurisdictions, the inquiry is confined to the rate 
of wages paid by him;*? and evidence that the em- 
ployer, party to the suit, was paying other employees 
of the same class for the year before the injury, a 
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particular amount per hour is not too indefinite as 
to place and time.?4 Where the work in which the 
employee was engaged when injured is special, for 
which no wage was fixed, the commission, in the ab- 
sence of testimony as to the value of the same kind 
of service, may take testimony of the wage usually 
paid for similar service.2° Testimony that divers 
and sundry men in different lines of business could 
not give claimant employment is not admissible ;?* 
but testimony of others as to positions they could 
give him is admissible.?7 Under a statute allowing 
compensation for probable increases in wages, the 
appearance of an employee as to his seeming intelli- 
gence, health, and aptitude for work may be consid- 
ered.” Evidence of earning capacity when using a 
truss of a claimant suffering from hernia not far ad- 
vanced is admissible.?® Insurer, on.application for 
limitation of liability, may offer evidence of proper 
treatment and necessity of change in treatment and 
its tender of such treatment to the employee,®® nor 
is such offer barred by the employer’s failure to offer 
treatment and the employee’s acceptance of treat- 
ment from another.?1 


MY AS 


[§ 911] w. Dependency.?? On issue of depend- 
ency of claimant evidence is admissible to show con- 
tributions toward support,?* use thereof by claim- 
ant,** and remittances by deeeased employee to 
claimant,?® or evidence of the employee’s intent to 
contribute ;°* claimant’s financial condition ;%7 state- 
ments of the employee as to dependent’s need and as 
to his contribution toward his support ;** family ex- 
penses, to éstablish contributions by the employee 
thereto ;**° and facts to prove or disprove the exist- 
ence of other facts on which a conclusive presump- 
tion of dependency under the statute is based,*° or 
to prove a continued dependency up to the time of 
the employee’s death after dependency at an earlier 


16, Indemnity Ins. Co, of North 
America v. Harris, (Tex.Civ.App.) 53 
S.W.(2d) 631. 


17. Miller v. Texas Employers’ Ins. 
Ass'n, (Tex.Civ.App.) 63 S.W.(2d) 883; 
Indemnity Ins. Co. of North America 
v. Campbell, (Tex.Civ.App.) 19 S.W. 
(2d) 622. 


18. Starrett v. Brown, 157 A. 899, 
161 Md. 614. : 


19. Nordberg Mfg. Co. v. Industrial 
Commission of Wisconsin, 245 N.W. 
680, 210 Wis. 398. 


20. Bankers’ Lloyd’s v. Shamness, 
(Tex.Civ.App.) 81 S.W.(2d) 1108; 
Maryland Casualty Co. v. Haley, (Tex. 
Civ.App.) 29 S.W.(2d) 458; Texas In- 
demnity Ins. Co. v. Wilson, (Tex.Civ. 
App.) 281 S.W. 289. 


21. Texas Employers’ Ins. Ass’n v. 
Beckworth, (Tex.Civ.App.) 42 S.W. 
(2d) 827. 


22. Keil v. Andrews, 
920, 240 App.Div. 782. 


23. Freeman v. Pacific Mills, 151 A. 
707, 84 N.H. 383. 


24. Indemnity Ins. Co. of North 
America v. Bailey, (Tex.Civ.App.) 50 
S.W.(2d) 484. 


25. Conveyors’ Corporation of 
America v. Industrial Commission of 
Wisconsin, 228 N.W. 118, 200 Wis. 512. 


26. Sims v. Eberhardt Const. Co., 
206 P. 878, 111 Kan. 179. 


265 N.Y.S. 


27. 
supra. 


28. In re Gagnon, 117 N.E. 321, 228 
Mass. 334. 


29. Martin v. Wyatt Lumber Co., 4 
La.App. 157. bs 


30. O’Neill v. Industrial Accident 
eit ie 266 P. 866, 91 Cal.App. 


Sims v. Eberhardt Const. Co., 


31. O’Neill v. Industrial Accident 
Commission, supra. 


32. Foreign certificates to prove 
dependency see supra § 891. 


. 83. Galt v. Travelers’ Ins. Co., (La. 
App.) 141 So. 105. 


[a] Value of services on home 
farm.—In a parent’s proceeding for 
compensation for the death of his son, 
who until about eight weeks before 
his death had assisted his father on 
the farm, it was proper to consider the 
value of the son’s services on the farm 
on the question of dependency. Fin- 
ney v. Municipality of Croswell, 190 
N.W. 856, 220 Mich. 637. 


34. Texas Employers’ Ins. Ass’n vy. 
McDonnell, (Tex.Civ.App.) 278 S.W. 
294, 


35. Wierro’s Case, 111 N.E. 957, 223 
Mass. 378. 
36. Freeman’s Case, 123 N.E. 845, 


233 Mass. 287, 


[a] Intent to provide home.—in 
proceedings taken under the Work- 


men’s Compensation Act of 1906, on 
behalf of the posthumous illegitimate 
child of a workman who was killed 
by an accident, statements made by 
the deceased man to. the effect that he 
admitted that he was the father of 
the child, and would marry the moth— 
er before its birth, and would provide 
a home for her, are admissible in evi- 
dence on the issues of paternity and. 
dependence. Lloyd v. Powell Duffryn 
Steam Coal Co., [1914] A.C. 733, W.G.. 
&I. 450 [rev [1913] 2 K.B. 180]. 


37. Ex parte Woodward Iron Co.,. 
99 So. 649, 211 Ala, 111; Texas Em_- 
ployers’ Ins. Ass’n y. Arnold, (Tex.. 
Civ.App.) 62 S.W.(2d) 609. 


38. Texas Employers’ Ins. Assg’n vy. 
Arnold, supra. 


39. City of Oglesby v. Industrial 
Commission, 174 N.E. 910, 342 Ill. 634. 


[a] Payment of fines in criminal. 
case.—In a proceeding to obtain com- 
pensation for death of son, where de- 
pendency was at issue, criminal rec- 
ord of deceased was properly exclud-- 
ed from the jury where it was intro- 
duced to show that Parents had paid 
fines and attorney’s “fees. Lumber- 
men’s Reciprocal Ass’n_ yv. Warner, 
(Tex.Civ.App.) 234 S.W. 545 [aft- 
(Commn.App.) 245 S.W. 664]. 


40. Rodriguez v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 35 S.W. (2d) 
510; Orosco v. Texas Employers’ Ins. 
Ass'n, (Tex.Civ.App.) 273 S.W. 644. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- §§ 911-912] 


time had been proved.4! After facts raising a con- 
elusive presumption of total dependency have been 
proved, facts showing no total dependency are not 
admissible.*? 


[§ 912] 4. Weight and Sufficiency*—a. General 
Rules. The liberal construction of the compensa- 
tion acts in favor of the employee** has been held 
not to apply to the evidence required to establish 
his claim,** and not to make the rule as to the meas- 
ure of proof or the sufficiency of evidence different 
from the rule in ordinary eases,*® so that, despite 
such liberality, the facts relied on must be proved 
with the same certainty as in other civil cases.*® 
Other authorities, without reference to liberality of 
construction, likewise variously hold that proof to 
the same degree of certainty is required as in all 
other civil suits,47 that compensation cases must 
be considered, with respect to the weight of evi- 
dence, in the same manner as any other kind of 
case,t8 and that the essential elements must be 
proved by the same degree of probative evidence as 
in the ordinary action at law or suit in equity,*® 
and must be shown to exist by common-law proof ;°° 


41. Georgia Casualty Co. v. Camp- 59. 


bell, (Tex.Civ.App.) 266 S.W. 854. 
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Cal.—Tartar v. Industrial Ac- 
cident Commission of State of Califor- 
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in other language, a compensation claimant is not 
required to make stronger proof than would be re- 
quired to establish liability under the common law,°* 
it is not necessary that the essential facts be proved 
by any different character of evidence than that 
prescribed by law in other cases,°? or to any higher 
degree than that necessary under the settled rule 
of finality (except in cases of fraud) of decisions 
of fact,°? and there is no greater burden on claim- 
ant than on the party having the burden of proof 
in civil eases generally,®¢ or on plaintiff in a neg- 
ligence case tried before a jury.°° However, there 
is authority holding that the same exactness of 
proof is not required in a compensation case as in 
suits at common law,°* and that a finding of fact 
by a board does not require so much evidence in its 
support as a finding made by a court,®7 or a verdict 
of a jury.°® Reasonable,®® rational,®° legitimate,®? 
logical,®* or natural** inferences may, or should, 
be drawn from the evidence,®* a!though inference 
may not be built upon inference,®® or be drawn con- 
trary to the established facts**® or the undisputed 
evidence ;°* and a finding or award may be support- 
ed by fair,®* rational,®® or legitimate’? inferenc- 


sation Com’r, supra; Goble v. State 
Compensation Com’r, supra; Caldwell 


42. Rockhouse Coal Co, v. Collins, 
278 S.W. 540, 212 Ky. 137. 


43. See supra § 66. 


44. Thomas v. Berwick Ice & Fuel 
Co., (La.App.) 145 So. 384, 385. 


“If this doctrine of liberal interpre- 
tation was to apply to the evidence 
required, it might be woven and ex- 
panded into a mantle of charity to 
cover many sins of commission and 
omission.” Thomas y. Berwick Ice & 
Fuel Co., supra. 


45. Ex parte Coleman, 100 So. 114, 
211 Ala. 248. 


46. Terry v. Sparco Oil Corpora- 
tion, (La.App.) 150 So. 391. 


47. Leon vy. Great American In- 
demnity Co., (La.App.) 146 So. 351; 
Tullis v. United Carbon Co., (La.App.) 
142 So. 307. 


48. Union Colliery Co. v. Industrial 
Commission, 148 N.E. 262, 317 Ill. 428. 


49. In re Sponatski, 108 N.E. 466, 
220 Mass, 526, L.R.A.1916A 333. 


50. Pinto v. Chelsea Fibre Mills, 
186 N.Y.S. 748, 196 App.Div. 221; Rus- 
so v. Jarvis Stores, Inc., 185 N.Y.S. 
281, 193 App.Div. 587. 


51. Schaefer v. St. Louis Independ- 
ent Packing Co., 38 S.W.(2d) 303, 225 
Mo.App. 506. 


52. Gulf States Creosoting Co. v. 
Walker, 139 So. 261, 224 Ala. 104. 


53. Ferris v. Old Town Woolen Co., 
165 A. 160, 132 Me. 31. 


54. Hogan v. Twin City Amuse- 


ment Trust Estate, 193 N.W. 122, 155 
Minn. 199. 

55. Jones v. Eppley Hotels Co., 227 
N.W. 153, 208 Iowa 1281. 

56. Carson v. Real Estate-Land Ti- 
tle & Trust Co., 165 A. 677, 109 Pa.Su- 
per. 37 

57. Whitehead Coal Mining Co. v. 
State Industrial Commission, 207 P. 
305, 307, 86 Okl. 149 [cit C.J.]; Voelz 
v. Industrial Commission, 152 N.W. 
830, 161.Wis. 240. 

68. Madden v. Black Mountain Cor- 
poration, 36 S.W.(2d) 848, 238 Ky. 53. 


, 


2 


nia, 218 P. 39, 191 Cal. 703. 


Ill.—Sears, Roebuck & Co. v. In- 
dustrial Commission, 165 N.E. 689, 334 
Ill. 246; Railroad Water & Coal Han- 
dling Co. v. Industrial Commission, 
165 N.E. 225, 334 Ill. 52; Heyworth v. 
Industrial Commission, 151 N.E. 920, 
321 Ill. 298; Vulean Detinning Co. 
v. Industrial Commission, 128 N.E. 
917, 295 Ill. 141. 


Ind.—Milholland Sales & Engineer- 
ing Co. v. Griffiths, 178 N.E. 458, 94 
Ind.App. 62; Czuczko v. Golden-Gary 
Co., 177 N.E. 466, 179 N.B. 19, 94 Ind. 
App. 47; Swing v. Kokomo Steel & 
Wire Co., 125 N.E, 471, 75 Ind.App. 
124; Nordyke & Marmon Co. v. Swift, 
123 N.E. 449, 71 Ind.App. 176; Hege 
& Co. v. Thompkins, 121 N.E. 677, 69 
Ind.App. 273; Haskell & Barker Car 
er v. Brown, 117 N.E. 555, 67 Ind. App. 

78. 


Me.—Paulauskis’ Case, 135 A. 
126 Me. 32; 


824. 
Butts’ Case, 132 A. 698, 
125 Me. 245; Adams’ Case, 128 A. 191, 
124 Me. 295; Marchavich’s Case, 124 
A. 209, 123 Me. 495. 


Mass.—In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558. 


Utah.—Cudahy Packing Co. of Ne- 
heen v. Brown, 210 P. 608, 61 Utah 


And see cases infra this note; and 
notes 60-63. 


fa] “This rule... '. cannot 
be applied arbitrarily, but judgment 
must be exercised in so doing in ac- 
cordance with correct and common 
modes of reasoning.’ Milholland 
Sales & HBngineering Co. v. Griffiths, 
178 N.E. 458, 460, 94 Ind.App. 62. 


[b] Where facts are clear and un- 
disputed (1) claimant is entitled to 
the benefit of all reasonable inferenc- 
es to be drawn therefrom in support 
of his claim (Demastes v. State Com- 
pensation Com’r, 165 S.E. 667, 112 W. 
Va. 498; Goble v. State Compensa- 
tion ,Com’r,- 162 S.B. 314, 111 W.Va. 
404; Caldwell v. State Compensation 
Com’r, 144 S.E. 568, 106 W.Va. 14; 
Poceardi v. Public Service Commis- 
sion, 84 S.BE. 242, 75 W.Va. 542, L.R.A. 
1916A 299); (2) as on a demurrer.to 
evidence (Demastes v. State Compen- 


*By MANUEL PRENNER (§§ 912-920). 


v. State Compensation Com’r, supra; 
Poccardi v. Public Service Commis- 
sion, supra); (3) at least in the ab- 
sence of direct evidence (Pocecardi v. 
Public Service Commission, supra). 


60. Simpson v. Michigan Valve & 
Foundry Co., 245 N.W. 803, 260 Mich. 
543; Papinaw v. Grand Trunk Ry. Co., 
155 N.W. 545, 189 Mich. 441. 


61. Benton Coal Co. vy. Industrial 
Commission, 134 N.E. 37, 301 Ill. 396; 
Squire-Dingee Co. v. Industrial Board, 
117 _N.E. 1031, 281 Ill. 359; Peoria 
Railway Terminal Co. v. Industrial 
Board, 116 N.E. 651, 279 Ill. 352; Czu- 
czko v. Golden-Gary Co., 177 N.E. 466, 
179 N.E. 19, 94 Ind.App. 47. 


62. Creamery Package Mfg. Co. v. 
Industrial Commission, 248 N.W. 140, 
211 Wis. 326. 


63. Simpson v. Michigan Valve & 
Foundry Co., 245 N.W. 803, 260 Mich. 
543; Papinaw v. Grand Trunk Ry. Co., 
155 N.W. 545, 189 Mich. 441. 


64. De Raya v. Illinois Steel Co., 
150 N.E. 792, 84 Ind.App. 201. 


65. Ginsberg v. Burroughs Adding 
Mach. Co., 170 N.W. 15, 204 Mich. 130; 
Industrial Commission of Ohio v. 
Lewis, 181 N.E. 136, 125 OhioSt. 296. 


66. Ginsberg v. Burroughs Adding 
Mach, Co., 170 N.W. 15, 204 Mich. 130. 


67. Ginsberg v. Burroughs Adding 
Mach. Co., supra. 


68. Tartar v. Industrial Accident 
Commission of State of California, 218 
P. 39, 191 Cal. 703; Barwin v. Inde- 
pendent School District of Sioux Falls, 
(S.D.) 248 N.W. 257. 


69. Farwell’s Case, 147 A. 215, 128 
Me. 303; Larrabee’s Case, 113 A. 268, 
120 Me. 242; Mailman’s Case, 106 A. 
606, 118 Me. 172. 


70. Perry County Coal Corp. v. In- 
dustrial Commission, 137 N.E. 420, 305 
Ill. 518; Barwin v. Independent School 
District of Sioux Falls, (S.D.) 248 N. 
W. 257; AStna Life Ins. Co. v. Indus- 
trial Commission of Utah, 231 P. 442, 
64 Utah 415; The Steamship Swan- 
sea Vale v. Rice, [1912] A.C. 238, 4 
B.W.C.C. 298, Ann.Cas.1912C 899; 
Proctor v. The Steamship Serbino, 
[1915] 3 K.B. 344, 8 B.W.C.C. 572 [aff 
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es,’1 or by reasonable inferences’? legally deducible 
from facts proved,’* or taken in connection with 
those facts,’4 or by natural inferences’® logically 
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drawn from the facts proved,’® but not by unsupport- 


[1916] A.C. 464]; Wood v. Wilson, 6 
B.W.C.C. 750, 29 T.L.Rep. 726; Lee 
v. Stag Line, 5 B.W.C.C. 660; Fennah 
v. Midland, etc., R. Co., 4 B.W.C.C. 440; 
Mackinnon v. Miller, 2 B.W.C.C. 64, 46 
Se.L.Rep. 299. 


71. United Dredging Co. v. Indus- 
trial Accident Commission, 267 P. 763, 
92 Cal.App. 110; Carson Payson Co. 
v. Industrial Commission, 173 N.E. 
184, 340 ill. 682; Peoria Ry. Terminal 
Co. v. Industrial Board, 116 N.E. 651, 
279 Ill. 352; Moffett v. Bozeman Can- 
ning Co., (Monat.) 26 P.(2d) 973. 


72. Cal—Clapp’s Parking Station 
v. Indusirial Accident Commission, 
(App.) 197 P. 369. 


Ill— Berry v. Industrial Commis- 
sion, 167 N.io. 26, 335 Ill. 374. 


Ind.—Spickelmier Fuel & Supply Co. 
v. Thomas, 144 N.E. 566, 81 Ind.App. 
604; Pioneer Coal Co. v. Hardesty, 133 
N.E. 398, 77 Ind.App. 205. See Haskell 
& Barker Car Co. v. Brown, 117 N.B. 
555, 556, 67 Ind.App. 178 (where the 
court said: ‘‘Where . . {an in- 
dustrial board] draws . ...  [rea- 
sonable] inferences from facts and 
circumstances which in their nature 
are such that reasonable men might 
draw either the same or opposite in- 
ferences, this court cannot say that 
the fact found as a result of such in- 
ference is not sustained by sufficient 
evidence’’). 


Iowa.—Enfield v. Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Guthrie v. Iowa Gas & Elec- 
tric Co., 204 N.W. 225, 200 Iowa 150; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 593, 195 Iowa 334. 


Me.—Marchavich’s Case, 124 A. 209, 
123 Me. 495. 


Mass.—Murphy’s Case, 119 N.E. 657, 
230 Mass. 99. 


Minn.—Hogan v. Twin Cities 
Amusement Trust Estate, 193 N.W. 
122, 155 Minn. 199. 


Utah.—Chief Consol. Mining Co. v. 
Salisbury, 210 P. 929, 61 Utah 66. 


Eng.—Ayr Steam Shipping Co., Ltd. 
v. Lendrum, 6 B.W.C.C. 326. 


73. Chief Consol. Mining Co. y. 
Salisbury, 210 P. 929, 61 Utah 66. 


74. Pioneer Coal Co. v. Hardesty, 
133 N.E. 398, 77 Ind.App. 205. 


75. MLarrabee’s Case, 113 A. 268, 120 
Me. 242; Mailman’s Case, 106 A. 606, 
118 Me. 172. : 


76. Farwell’s Case, 147 A. 215, 128 
Me. 303. 


77. Jersey Ice Cream Co. v. Indus- 
trial Commission, 140 N.E. 862, 309 
Ill. 187. 


78. Spickelmier Fuel & Supply Co. 
v. Thomas, 144 N.E. 566, 81 Ind.App. 
604. 


79. Cal.—Tartar v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 218 PR. 39, 191 Cal. 703; =sClapp’s 
Parking Station v. Industrial Acci- 
dent Commission, (App.) 197 P. 369. 


Ill.— American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
E. 495, 353 Ill. 324; Allith-Prouty Co. 
v. Industrial Commission, 185 N.E. 
267, 352 Ill. 78; Rittler v. Industrial 
Commission, 184 N.E. 654, 351 Ill. 338; 
Clausen y. Industrial Commission, 179 
N.E. 90, 346 Ill. 474; Nelson v. Indus- 
trial] Commission, 178 N.E. 346, 346 


Ill. 82; Sanitary Dist. of Chicago v. 
Industrial Commission, 175 N.E. 372, 
343 Ill. 236; Jolly v. Industrial Com- 
mission, 173 N.E. 131, 341 ‘Ill. 46; 
Standard Oil Co. v. Industrial Com- 
mission, 171 N°E. 165,° 339° Tl! 252; 
Republic Box Co. v. Industrial Com- 
mission, 168 N.E. 300, 336 Ill. 343; 
L. M. & O. Motor Co. v. Industrial 
Commission, 167 N.E. 56, 335 Ill. 254; 
Berry v. Industrial Commission, 167 
N.E. 26, 335 Ill. 874; Sears, Roebuck & 
Co. v. Industrial Commission, 165 N. 
FE. 689, 334 Ill. 246; Railroad Water 
& Coal Handling Co. v. Industrial 
Commission, 165 N.E. 225, 334 Ill. 52; 
Byram v. Industrial Commission, 164 
N.E. 145, 333 Ill. 152; City of Rochelle 
v. Industrial Commission, 163 N.E. 
789, 322 Ill. 386; Libby, McNeill & 
Libby v. Industrial Commission, 157 
N.E. 168, 326 Ill. 293; Selz-Schwab Co. 
v. Industrial Commission, 156 N.E. 
763, 326 Ill. 120; Guest Coal Co. v. In- 
dustrial Commission, 155 N.E. 326, 324 
Ill. 268; Paradise Coal Co. v. Indus- 
trial Commission, 155 N.E. 322, 324 Ill. 
420; John Rissman & Son v. Indus- 
trial Commission, 154 N.E. 203, 323 Il. 
459; Bauer & Black vy. Industrial 
Commission, 152 N.E. 590, 322 Ill. 165; 
St. Louis: & O’Fallon Coal Co. v. In- 
dustrial Commission, 151 N.E. 606, 321 
Ill. 117; West Side Coal & Mining Co. 
v. Industrial €ommission, 151 N.E. 
593, 321 Ill. 61; Mt, Olive & Staunton 
Coal Co, v. Industrial Commission, 151 
N.E. 588, 320 Ill. 618; Madison Coal 
Corporation vy. Industrial Commission, 
150 N.E. 645, 320 Ill. 298; United 
States Fuel Co. v. Industrial Commis- 
sion, 141 N.E. 401, 310 Ill. 85; Jersey 
Ice Cream Co. v. Industrial Commis- 
sion, 140 N.E. 862, 309 Ill. 187; In- 
land Rubber Co. v. Industrial Com- 
mission, 140 N.E. 26, 309 Ill. 43; Chi- 
cago Daily News Co. v. Industrial 
Commission, 1387 N.E. 797, 306 Ill. 212; 
Perkinson v. Industrial Commission, 
137 N.E. 398, 305 Ill. 625; Springfield 
Dist. Coal Mining Co. v. Industrial 
Commission, 135 N.E. 792, 303 Ill. 528; 
Springfield Dist. Coal Mining Co. v. 
Industrial Commission, 135 N.E. 790, 
300 Ill. 312; Benton Coal Co. v. In- 
dustrial Commission, 134 N.E. 37, 301 
Ill. 396; Swift & Co. v. Industrial 
Commission, 134 N.E. 9, 302 Ill. 38; 
St. Louis Smelting & Refining Co. v. 
Industrial Commission, 131 N.E. 617, 
298 Ill. 272; Wasson Coal Co. v. In- 
dustrial Commission, 129 N.E. 786, 
296 Ill. 217; Old Ben Coal Corpora- 
tion v. Industrial Commission, 129 
N.E. 772, 296 Ill. 229; Decatur Con- 
struction Co. v. Industrial Commis- 
sion, 129 N.E. 738, 296 Ill. 290; Vul- 
can Detinning Co. v. Industrial Com- 
mission, 128 N.E. 917, 295 Ill. 141; 
City of Chicago v. Industrial Com- 
mission, 128 N.E. 524, 294 Ill. 388; 
Hafer Washed Coal Co. v. Industrial 
Commission, 127 N.E. 752, 293 M11. 
425; Edelweiss Gardens y. Industrial 
Commission, 125 N.E. 260, 290 Ill. 459; 
Wisconsin Steel Co. v. Industrial Com- 
mission, 123 N.E. 295, 288 Ill. 206: 
Peoria Cordage Co. v. Industrial Board 
of Illinois, 119 N.E. 996, 284 Ill. 90; 
C. HE. Peterson & Co. v. Industrial 
Board of Illinois, 117 N.E. 1033, 281 
Ill. 326; Squire-Dingee Co. v. Indus- 
trial Board of Illinois, 117 N.E. 1031, 
281 Ill. 359; Peoria Ry. Terminal Co. 
v. Industrial Board, 116 N.E. 651, 279 
Til. 352; H. G. Goelitz Co. v. Indus- 
trial Board, 115 N.E. 855, 278 Ill. 164; 
Albaugh-Dover Co. v. Industrial 
Board, 115 N.E. 834, 278 Til. 179. 


Ind.—Burk v. Shell Petroleum Cor- 


ed’? or arbitrarily drawn™® inferences. 
finding of fact, 
compensation cannot be based on conjecture,’® 
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However, a 
or of right to, or liability for, 


poration, (App.) 187 N.E. 685; Alex- 
andria Metal Products Co. v. New- 
some, (App.) 185 N.E. 520; Frazer v. 
McMillin & Carson, 179 N.E. 564, 94 
Ind.App. 431; Milholland Sales & En- 
gineering Co. v. Griffiths, 178 N_E. 
458, 94 Ind.App. 62; Pioneer Coal Co. 
v. Hardesty, 133 N.E. 398, 77 Ind.App. 
205; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124. 


Iowa.—Jones v. Eppley Hotels Co., 
227 N.W. 153, 208 Iowa 1281; Guthrie 
v. Iowa Gas & Electric Co., 204 N.W. 
225, 200 Iowa 150; Slack v. C. L. Per- 
cival Co., 199 N.W, 323, 198 Iowa 54; 
Sparks vy. Consolidated Indiana Coal 
Co., 190 N.W. 593, £95 Iowa 334. 


Kan.—Mayeur v. J. R. Crowe Coal & 
Mining Co., 186 P. 1035, 106 Kan. 123. 


Ky.—Big Elkhorn Coal Co. v. Burke, 
267 S.W. 142, 206 Ky. 489. 


Me.—Taylor’s Case, 142 A. 730, 127 
Me. 207; Strout’s Case, 140 A. 377, 
126 Me. 579; Taylor’s Case, 139 <A. 
478, 126 Me. 450; Paulauskis’ Case, 
135 A. 824, 126 Me. 32; Swett’s Case, 
134 A. 200, 125 Me. 389; Butts’ Case, 
132 A. 698, 125 Me. 245: Marchavich’s 
Case, 124 A. 209, 123 Me. 495: Mailman 
v. Record Foundry & Machine Co., 
106 A. 606, 118 Me. 172; Westman’s 
Case, 106 A. 532, 118 Me. 133. 


Mass.—MacDonald’s Case, 178 N.E. 
647, 277 Mass. 418; In re Sanderson’s 
Case, 113 N.E. 355, 224 Mass. 558; 
In re Von Ette, 111 N.E. 696, 223 Mass. 
56, L.R.A.1916D 641; In re Sponatski, 
108 N.E. 466, 220 Mass. 526, L.R.A. 
1916A 33. 


~ 
Mich.—Hubbard v. Republic Motor 
Truck Co., 185 N.W. 715, 216 Mich. 
358; Thier v. Widdifield, 178 N.W. 16, 
210 Mich. 355; Ginsberg v. Burroughs 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130. 


Minn.—Hogan Vv. Twin Cities 
Amusement Trust Estate, 193 N.W. 
122, 155 Minn. 199. 


Mo.—Jackson v. Astna Bricklaying 
& Construction Co., (App.) 59 S.W. 
(2d) 705; Curtis v. St. Louis Material 
& Supply Co., (App.) 54 S.W.(2d) 736; 
Allison v. Eyermann Const. Co., 
(App.) 43 S.W.(2d) 1063; Schaefer v. 
St. Louis Independent Packing Co., 38 
S.W.(2d) 3038, 225 Mo.App. 506; Huels- 
man v. Stute & Co., (App.) 28 S.W. 
(2d) 387. 


N.Y.—Hansen y. Turner Const. Co., 
120 N.E. 693, 224 N.Y. 331. 


N.D.—Pace v. North Dakota Work- 
men’s Compensation Bureau, 201 N.W. 
348, 51 N.D. 815. 


Okl.—Rialto Mining Co. v. Yokum, 
5 P.(2d) 1065, 153 Okl. 297. 


Or.—Robertson v. State Industrial 
aS Commission, 235 P. 684, 114 
r. 394, 


Pa.—Gierak v. Lehigh & Wilkes- 
Barre Coal Co., 101 Pa.Super. 397. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. _ 


Tex.—Georgia Casualty Co. v. Lit- 
tle, (Civ.App.) 281 -:S.W. 1092. 


Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 284 P. 
313, 75 Utah 220; Aftna Life Ins. Co. 
v. Industrial Commission of Utah, 231 
P. 442, 64 Utah 415; Bingham Mines 
Co. v. Allsop, 203 P. 644, 59 Utah 306. 


Va.—Crews v. Moseley Bros., 188 
S.E. 494, 148 Va. 125. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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guess,®° speculation,’ imagination,®? or theorizing.** | Nor can a finding of fact, or of right to, or liability 


Wis.—Creamery Package Mfg. Co. 
v. Industrial Commission, 248 N.W. 
140, 211 Wis. 326; Lloyd-McAlpine 
Logging Co. v. Whitefish, 206 N.W. 
914, 188 Wis. 642; Widell Co. v. In- 
dustrial Commission of Wisconsin, 192 
N.W. 449, 180 Wis. 179; Lezala v. In- 
austrial Commission, 175 N.W. 87, 176 
N.W. 238, 170 Wis. 532; Bekkedal 
Lumber Co. v. Industria] Commission 
of Wisconsin, 169 N.W. 561, 168 Wis. 
230; Voelz v. Industrial Commission, 
161 Wis. 240, 152 N.W. 830. 

Wyo.—Standard Oil Co. of Indiana 
v. Sullivan, 237 P. 253, 33 Wyo. 223. 


Eng.—Booth vy. Leeds, etc., Canal 
Co., 7 B.W.C.C. 434; Smith v. Stan- 
ton Ironworks Co. Collieries, 6 B.W. 


C.C. 239; Chandler vy. Great Western 
RE "Co.,, 6 as. WGC 45254,~ 1060 Let Rep; 
N.S. 479; Brown v. Kidman, 4 B.W. 
C.c. 199; Marshall v. The Ship Wild 


Rose, 3 B.W.C.C. 514; O’Brien v. Star 
Line, 1 B.W.C.C. 177, 45 Sc.L.Rep. 935. 


{a] “A legitimate inference... 
is not guessing or conjecture.’ Ben- 
ton Coal Co. v. Industrial Commis- 
Sion, 134 INR, 37, 09, s01; Lk .3696. —To 
same effect Squire-Dingee Co. v. In- 
dustrial Board of Illinois, 117 N.E. 
1031, 1033, 281 Ill. 359; Peoria Ry. 
Terminal Co. v. Industrial Board, 116 
N.E. 651, 652, 279 Ill. 352. 


[b] Conjecture and inference dis- 
tinguished.—‘‘In Kerr v. Ayre S.S. Co., 
[1915] A.C. 217, 233, Lord Shaw draws 
the distinction between conjecture and 
inference in these words: ‘The dis- 
tinction is as broad as philosophy it- 
self. It is that an inference rests 
upon premises of fact and a conjec- 
ture does not.’”’ Clapp’s Parking Sta- 
tion v. Industrial Accident Commis- 
sion, (Cal.App.) 197 P. 369, 370. 


{c] Different finding justifiable.— 
“When it is said that an award can- 
not be made on a mere conjecture, it 
is, of course, not meant that the find- 
ing on which the award is based is 
unsupported by the evidence, merely 
beeause the trial court might have 
been justified in making a different 
finding.” Standard Oil Co. of Indiana 
v. Sullivan, 237 P. 253, 254, 38 Wyo. 
223. To same effect Rialto Mining Co. 
v. Yokum, 5 P.(2d) 1065, 153 Okl. 297. 


_80. Cal.—Tartar v. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 218 P. 39, 191 Cal. 703; Clapp’s 
Parking Station v. Industrial Acci- 
dent Commission, (App.) 197 P. 369. 


Ill.—Selz-Schwab Co. v. Industrial 
Commission, 156 N.E. 763, 326 Ill. 120; 
Atlas Brewing Co. v. Industrial Com- 
mission, 145 N.E. 387, 314 Ill. 196; 
Benton Coal Co. v. Industrial Com- 
mission, 134 N.E. 37, 301 Ill. 396; Vul- 
can Detinning Co. v. Industrial Com- 
mission, 128 N.E. 917, 295 Ill. 141; 
Squire-Dingee Co. v. Industrial Board 
of Illinois, 117 N.E. 1031, 281 Ill. 359; 
Peoria Ry. Terminal Co. v. Industria] 
Board, 116 N.E. 651, 279 Ill. 352; Al- 
baugh-Dover Co. v. Industrial Board, 
115 N.E. 834, 278 Ill. 179. 


Ind.—Burk y. Shell Petroleum Cor- 
poration, (App.) 187 N.E. 685; Alex- 
andria Metal Products Co. v. New- 
some, (App.) 185 N.E. 520; Frazer v. 
McMillin & Carson, 179 N.E. 564, 94 
Ind.App. 431; Milholland Sales & En- 
gineering Co. v. Griffiths, 178 N.E. 458, 
94 Ind.App. 62; Pioneer Coal Co. v. 
Hardesty, 133 N.E. 398, 77 Ind.App. 
205; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124. 


Iowa.—Slack v. C. L. Percival Co., 
199 N.W. 323, 198 Iowa 54. 


Ky.—Big Elkhorn Coal Co. v. Burke, 
267 S.W. 142, 206 Ky. 489. 


Me.—Taylor’s Case, 139 A. 478, 126 


, 


« 


Me. 450; Marchavich’s Case, 124 A. 
209, 123 Me. 495; Westman’s Case, 
106 A. 532, 118 Me. 133. 


Mass.—In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558; In re Sponat- 
ski, 108 N.E. 466, 220 Mass. 526, L.R. 
A.1916A 333. 


Mo.—Huelsman vy. Stute & Co., 
(App.) 28 S.W.(2d) 387. 


N.Y.—Hansen v. Turner Const. Co., 
120 N.E. 693, 224 N.Y. 331. 


Eng.—The Ship Swansea Vale v. 
Rice, [1912] A.C. 238, 4 B.W.C.C. 298, 
Ann.Cas.1912C 899. 


[a] Evidence and guess distin- 
guished.—‘“‘The difference between 
what is evidence of a fact and what 
is merely guessing at the fact is one 
that cannot be defined in any formula 
that one can invent” (per Loreburn, 
L. C.). The Ship Swansea Vale v. 
Rice, [1912] A.C. 238, 4 B.W.C.C. 298, 
300, Ann.Cas.1912C 899. To same ef- 
fect Vulcan Detinning Co. v. Indus- 
trial Commission, 128 N.E. 917, 919, 
PAM MOLE ea be be 


81. Cal—John A. Roebling’s Sons 
Co. v. Industrial Accident Commis- 
sion, 171 P. 987, 36 Cal.App. 10. 


Ill.—American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
E. 495, 353 Ill. 324; Allith-Prouty Co. 
v. Industrial Commission, 185 N.E. 
267, 352 Ill. 78; Rittler v. Industrial 
Commission, 184 N.E. 654, 351 Ill. 338; 
Clausen v. Industrial Commission, 179 
N.E. 90, 346 Ill. 474; Nelson v. In- 
dustrial Commission, 178 N.E. 346, 
346 Ill. 82; Sanitary Dist. of Chica- 
go v. Industrial Commission, 175 N.E. 
372, 343 Ill. 236; Jolly v. Industrial 
Commission, 173 N.E. 131, 341 Ill. 46; 
Standard Oil Co. v. Industrial Com- 
mission, 171 N.E. 165, 339 Il). .252; 
Republic Box Co. v. Industrial Com- 
mission, 168 N.E. 300, 336 Ill. 343; 
L. M. & O. Motor Co. y. Industrial 
Commission, 167 N.E. 56, 335 Ill. 254; 
Berry v. Industrial Commission, 167 
N.E. 26, 335 Ill. 374; Byram v. Indus- 
trial Commission, 164 N.E. 145, 333 
Ill. 152; City of Rochelle v. Indus- 
trial Commission, 163 N.E. 789, 322 
Ill. 386; Libby, McNeill & Libby v. 
Industrial Commission, 157 N.E. 168, 
326 Ill. 293; Guest Coal Co. v. Indus- 
trial Commission, 155 N.E. 326, 324 
Tll. 268; Bauer & Black v. Industrial 
Commission, 152 N.E. 590, 322 Ill. 165; 
St. Louis & O’Fallon Coal Co. v. In- 
dustrial Commission, 151 N.E. 606, 
321 Tl. 117; Atlas Brewing Co. v. 
Industrial Commission, 145 N.E. 387, 
314 Ill. 196; United States Fuel Co. 
v. Industrial Commission, 141 N.E. 
401, 310 Ill. 85; Inland Rubber Co. v. 
Industrial Commission, 140 N.E. 26, 
309 Ill. 48; Chicago Daily News Co. 
v. Industrial Commission, 137 N.E. 
797, 306 Til. 212; Swift & Co. v. In- 
dustrial Commission, 134 N.E. 9, 302 
Ill. 38; St. Louis Smelting & Refining 
Co. v. Industrial Commission, 131 N. 
E. 617, 298 Ill. 272; Wasson Coal Co. 
v. Industrial Commission, 129 N.E. 
786, 296 Ill. 217; Vulcan Detinning 
Co. v. Industrial Commission, 128 N. 
E. 917, 295 Ill. 141; McGarry v. In- 
dustrial Commission, 125 N.E. 318, 
290 Ill. 577; Edelweiss Gardens v. 
Industrial Commission, 125 N.E. 260, 
290 Ill. 459; Wisconsin Steel Co. v. 
Industrial Commission, 123 N.B. 295, 
288 Ill. 206; C. BE, Peterson & Co. 
v. Industrial Board of Illinois, 117 N. 
BE. 10383, 281 Til. 326. 


Ind.—Haskell & Barker Car Co. v. 
Brown, 117 N.E. 555, 67 Ind.App. 178. 


Iowa.—Jones v. Eppley Hotels Co., 
227 N.W. 153, 208 Iowa 1281; Guthrie 
v. lowa Gas & Electric Co., 204 N.W. 
225, 200 Iowa 150; Slack v. C. L. Per- 


cival Co., 199 N.W. 323, 198 Iowa_54; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 593, 195 Iowa 334. 


Kan.—Mayeur v. J. R. Crowe Coal 
& Mining Co., 186 P. 1035, 106 Kan. 
123. 


Me.—Taylor’s Case, 142 A. 730, 127 
Me. 207; Strout’s Case, 140 A. 377, 126 
Me. 579; Taylor’s Case, 139 A. 478, 126 
Me. 450; Swett’s Case, 134 A. 200, 125 
Me. 389; Butts’ Case, 182 A. 698, 125 
Me. 245; Marchavich’s Case, 124 A. 
209, 123 Me. 495; Mailman v. Record 
Foundry & Machine Co., 106 A. 606, 


118 Me. 172; Westman’s Case, 106 
A. 582, 118 Me. 133. 
Mass.—MacDonald’s Case, 178 N. 


E. 647, 277 Mass. 418; In re Sander- 
son’s Case, 113 N.E. 355, 224 Mass. 
558; In re Von Ette, 111 N.E. 696, 223 
Mass. 56, L.R.A.1916D 641; In re 
Sponatski, 108 N.E. 466, 220 Mass. 526, 
L.R.A.1916A 333. 


Mich.—Louwaert v. f 
Sons, 240 N.W. 44, 256 Mich. 387; 
Thier v. Widdifield, 178 N.W. 16, 210 
Mich. 855; Ginsberg v. Burrougns 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130. 


Mo.—Jackson v. Aetna Bricklaying 
& Construction Co., (App.) 59 S.W. 
(2a) 705; Curtis v. St. Louis Mate- 
rial & Supply Co., (App.) 54 S.W.(2d) 
736; Allison v. Eyermann Const. Co., 
(App.) 43 S.W.(2d) 1063. 


Or.—Robertson v. State Industrial 
Acae oat Commission, 235 P. 684, 114 
r. 394. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


a.—Crews v. Moseley Bros., 138 


Vv 
S.E. 494, 148 Va. 125. 


82. American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
E. 495, 353 Ill. 324; Rittler v. Indus- 
trial Commission, 184 N.E. 654, 351 
Ill. 338; Clausen v. Industrial Com- 
rnission, 179 N.E. 90, 346 Ill. 474; Nel- 
son vy. Industrial Commission, 178 N. 
BE. 346, 346 Ill. 82; Sanitary Dist. of 
Chicago v. Industrial Commission, 
L775: NEWS 872) 3438111 236" * Dolly v. 
Industrial Commission, 173 N.E. 131, 
341 Ill. 46; Standard Oil Co. v. In- 
dustrial Commission, 171 N.E. 165, 
339 Ill. 252; Republic Box Co. v. In- 
dustrial Commission, 168 N.E. 300, 336 
Ill. 348; Berry v. Industrial Commis- 
sion, 167 N.E. 26, 335 Ill. 374; Byram 
v. Industrial Commission, 164 N.E. 
145, 333 Ill. 152; City of Rochelle v. 
Industrial Commission, 163 N.E. 789, 
322 Ill. 386; Libby, McNeill & Libby 
v. Industrial Commission, 157 N.E. 
168, 326 Ill. 293; St. Louis & O’Fal- 
lon Coal Co. v. Industrial Commission, 
Lol ON Bs 606) 320) Li ss iimited 
States Fuel Co. v. Industrial Commis- 
sion, 141 N.E. 401, 810 Ill. 85; Inland 
Rubber Co. v. Industrial Commission, 
140 N.E. 26, 309 Ill. 48; Chicago Daily 
News Co. v. Industrial Commission, 
137 N.E. 797, 306 Ill. 212; Wasson 
Coal Co. v. Industrial Commission, 
129 N.E. 786, 296 Ill. 217; Vulean De- 
tinning Co. v. Industrial Commission, 


128 N.E. 917, 295 Ill. 141; Edelweiss 
Gardens v. Industrial Commission, 
125 N.E. 260, 290 Ill. 459; Wisconsin 


Steel Co. v. Industrial Commission, 
123 N.E. 295, 288 Til. 206; C. BE. Pe- 
terson & Co. v. Industrial Board of 
Tlinors | 107, SON Loss; 281s eee 
Ferris v. Old Town Woolen Co., 165 
A. 160, 132 Me. 31; Crews v. Moseley 
Bros., 188 S.E. 494, 148 Va. 125. 


83. Jersey Ice Cream Co. v. In- 
dustrial Commission, 140 N.E. 862, 
309 Ill. 187; Wilkins v. Ben’s Home 
Oil Co., 207 N.W. 1838, 166 Minn. 41; 
Creamery Package Mfg. Co. v. Indus- 
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which the facts and. circumstances in the rec- 
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ord show to be untrue,®* or, despite a liberal 
construction of the law and the facts,°® on possi- 


bility or possibilities,®° but must be founded on sub- 
stantial evidence,®! or on evidence fairly tending 


trial Commission, 248 N.W. 140, 211 
Wis. 326. 


[a] Medical theories.—‘‘Compen- 
sation claims are not to be determined 
on preconceived medical theories, but 
are to be considered on the evidence 
presented in the individual case, with 
a view to determine whether, under 
the definition of an accidental injury 
under the letter and spirit of the 
Workmen’s Compensation Act, the 
particular claim has been established 
by a fair preponderance of proof.” 
Wilkins v. Ben’s Home Oil Co., 207 N. 
W. 183, 184, 166 Minn. 41. 


84. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. House, 116 So. 167, 217 
Ala. 422. 


Ill.—L.. M. & O. Motor Co. v. Indus- 
trial Commission, 167 N.E. 56, 335 Ill. 
254; Sears, Roebuck & Co. v. Indus- 
trial Commission, 165 N.E.. 689, 334 
Tll. 246; Railroad Water & Coal 
Handling Co. v. Industrial Commis- 
sion, 165 N.E. 225, 334 Ill. 52; Selz- 
Schwab Co. v. Industrial Commission, 
156 N.E. 763, 326 Ill. 120; Paradise 
Coal Co. v. Industrial Commission, 
155 N.E. 322, 324 Ill. 420; John Riss- 
man & Son y. Industrial Commission, 
154 N.E. 208, 323 Ill. 459; Bauer & 
Black v. Industrial Commission, 152 
N.E. 590, 322 Ill. 165; West Side Coal 
& Mining Co. v. Industrial Commis- 
sion, 151 N.E. 593, 321 Ill. 615,.Mt. 
Olive & Staunton Coal Co. v. Indus- 
trial Commission, 151 N.E. 588, 320 
Ill. 618; Madison Coal,.Corporation v. 
Industrial Commission, 150 N.H. 645, 
220 Ill. 298; Atlas Brewing Co. v. In- 
dustrial Commission, 145 N.E. 387, 314 
Tll. 196; Perkinson v. Industrial Com- 
mission, 137 N.E. 398, 305 Ill. 625; 
Springfield Dist. Coal Mining Co. v. 
Industrial Commission, 135 N.E. 792, 
300 Ill. 528; Springfield Dist. Coal 
Mining Co. v. Industrial Commission, 
135 N.E. 790, 300 Ill. 312; Benton Coal 
Co. v. Industrial Commission, 134 N. 
E. 37,'301 Ill. 396; Swift & Co. yv. In- 
dustrial Commission, 134 N.E. 9, 302 
Tll. 38; St. Louis Smelting & Refining 
Co. v. Industrial Commission, 131 N. 
E. 617, 298 Ill. 272; Old Ben Coal Cor- 
poration v. Industrial Commission, 
129. N.E. 772,-.296 Dll. 229; City, of 
Chicago v. Industrial Commission, 128 
N.E. 524, 294 Ill. 388; Peoria Cordage 
Co. v. Industrial Board of Illinois, 119 
N.E. 996, 284 Ill. 90; Squire-Dingee 
Co. v. Industrial Board of Illinois, 117 
N.E. 1031, 281 Ill. 359; Peoria Ry. 
Terminal Co. v. Industrial Board, 116 
N.E. 651, 279 Ill. 352; H. G. Goelitz 
Co. v. Industrial Board, 115 N.E. 855, 
278 Ill. 164. 


Ind.—Burk vy. Shell Petroleum Cor- 
poration, (App.) 187 N.E. 685; Alex- 
andria Metal Products Co. v. New- 
some, (App.) 185 N.E. 520; Frazer v. 
McMillin & Carson, 179 N.E. 564, 94 
Ind.App. 431; Milholland Sales & En- 
gineering Co. v. Griffiths, 178 N.E. 458, 
94 Ind.App. 62; Pioneer Coal Co. v. 
Hardesty, 133 N.E. 398, 77 Ind.App. 
205; Swing v. Kokomo Steel & Wire 
Co., 125 N.H. 471, 75 Ind.App. 124. 


Iowa.—Guthrie v. Iowa Gas & Elec- 
tric Co., 204 N.W. 225, 200 Iowa 150; 
Slack v. C. L. Percival Co., 199 N.W. 
323, 198 Iowa 54; Sparks v. Consoli- 
dated Indiana Coal Co., 190 N.W. 598, 
195 Iowa 334. 


Ky.—Big Elkhorn Coal Co. v. 
Burke, 267 S.W. 142, 206 Ky. 489. 


Me.—Taylor’s Case, 142 A. 730, 127 
Me. 207; Strout’s Case, 140 A. 377, 
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126 Me. 579; Taylor’s Case, 139 A. 
478, 126 Me. 450; Paulauskis’ Case, 
135 A. 824, 126 Me. 32; Swett’s Case, 
134 A. 200, 125 Me. 389; Butts’ Case, 
132 A. 698, 125 Me. 245; Marchavich’s 
Case, 124 A. 209, 123 Me. 495; Mail- 
man y. Record Foundry & Machine 
Co., 106 A. 606, 118 Me. 172; West- 
man’s Case, 106 A. 532, 118 Me. 13838. 


Mass.—In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558; In re Von 
Ette, 111 N.E. 696, 223 Mass. 56, L.R. 
A.1916D 641; In re Sponatski, 108 N. 
BE. 466, 220 Mass. 526, L.R.A.1916A 
333. 


Mo.—Curtis v. St. Louis Material 
& Supply Co., (App.) 54 S.W.(2d) 736, 
Schaefer v. St. Louis Independent 
Packing Co., 38 S.W.(2d) 303, 225 Mo. 
App. 506. 


N.D.—Pace v. North Dakota Work- 
men’s Compensation Bureau, 201 N. 
W. 348, 51 N.D. 815. 


Or.—Robertson y. State Industrial 
ea Commission, 235 P. 684, 114 
rm. 394. ‘ 


S.D.—-Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


Utah.—Aetna Life Ins. Co. v..In- 
dustrial Commission of Utah, 231 P. 
442, 64 Utah 415. 


85. Haskell & Barker Car Co. v. 
Brown, 117 N.E. 555, 67 Ind.App. 178. 


sé. Peoria Cordage Co. v. Indus- 
trial Board of Illinois, 119 N.E. 996, 
284 Ill. 90. 


87. Jackson vy. Aetna Bricklaying 
& Construction Co., (Mo.App.) 59 S. 
W.(2d) 705; Allison  y. Eyermann 
Cone. Co., (Mo.App.) 43 S.W.(2d) 


88. Ayer & Lord Tie Co. v. Indus- 
trial Commission, 155 N.E. 292, 324 
Ill. 504; Camp Spring Mill Co. v. In- 
dustrial Commission, 134 N.E. 30, 302 
Ill. 186; Hafer Washed Coal Co. v. 
Industrial Commission, 127 N.E. 752, 
293 Ill. 425. 


89. Tullis v. United Carbon Co., 
(La.App.) 142 So. 307. 


90. I1l.—Standard Oil Co. v. Indus- 
trial Commission, 171 N.E. 165, 339 
Tll. 252; Standard Oil Co. v. Indus- 
trial Commission, 153 N.E. 660, 322 
Tll. 524; Albaugh-Dover Co. v. Indus- 
trial Board, 115 N.E. 834, 278 Ill. 179. 


Ind.—Burk v. Shell Petroleum Cor- 
poration, (App.) 187 N.E. 685; Alex- 
andria Metal Products Co. v. New- 
some, (App.) 185 N.H. 520; Frazer v. 
McMillin & Carson, 179 N.E. 564, 94 
Ind.App. 431; Milholland Sales & En- 
gineering Co. v. Griffiths, 178 N.E. 
458, 94 Ind.App. 62; Pioneer Coal Co. 
v. Hardesty, 133 N.E. 398, 77 Ind.App. 
205; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124. 


La.—Tullis v. United Carbon Co., 
(App.) 142 So. 307. 


Me.—Ferris v. Old Town Woolen 
Co., 165 A. 160, 182 Me. 31. 


Neb.—Mullen y. City of Hastings, 
249 N.W. 560; Townsend v. Loeffel- 
bein, 244 N.W. 418, 123 Neb. 791; Bart- 
aa. v. Eaton, 243 <‘N.W. 772, 123 Neb. 


N.J.—Griesbach v. Adam Black & 
Sons, 161 A. 650, 10 N.J.Misc. 895. 


Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 284 
P. 313, 75 Utah 220; Bingham Mines 


Co. v. Allsop, 203 P. 644, 59 Utah 306. 


91. Cal.—Englebretson v. Indus- 
trial Acc. Commn., 151 P. 421, 170 Cal. 
793. 


Tll.—Swift & Co. v. Industrial Com- 
mission, 134 N.E. 9, 302 Ill. 38; Deca- 
tur Construction Co. v. Industrial 
Commissign, 129 N.E. 738, 296 Ill. 290; 
Hafer Washed Coal Co. v. Industrial 
Copamiasion: 127.6 Nie 1525 298 all 


Iowa.—Jones v. Eppley Hotels Co., 
227 N.W. 153, 208 Iowa 1281. 


Kan.—Fair v. Golden Rule Refining 
Co., 7 P.(2d) 70, 184 Kan. 623. 


Ky.—J. L. Smith Coal Co. v. Haw- 
kins, 300 S.W. 609, 222 Ky. 284; Har- 
lan Wallins Coal Corporation v. Carr, 
295 S.W. 1017, 220 Ky. 785; Consoli- 
dated Coal Co. v. Ratliff, 288 S.W. 
1057, 217 Ky. 103; Valentine v. Weay- 
er, 228 S.W. 1036, 191 Ky. 37. 


Mo.—Holliday v. Walls, (App.) 64 
S.W.(2d) 318. 


Okl.—Whitehead Coal Mining Co. v. 
State Industrial Commission, 207 P. 
305, 307, 86 Okl. 149 [cit C. J.]. 


Utah.—Frederickson vy. Industrial 
Commission of Utah, 249 P. 480, 68 
Utah 206; Aetna Life Ins. Co. v. In- 
dustrial Commission of Utah, 231 P. 
442, 64 Utah 415; Park City v. Indus- 
trial Commission of Utah, 224 P. 655, 
63 Utah 205; Milford Copper Co. of 
Utah v. Industrial Commission, 210 
P. 993, 61 Utah 37; Chief Consol. Min- 
ing Co. v. Salisbury, 210 P. 929, 61 
Utah 66; Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124; Garfield Smelting Co. v. 
Industrial Commission of Utah, 178 
P. 57, 53 Utah 149. 


Wis.—Widell Co. v. Industrial Com- 
mission of Wisconsin, 192 N.W. 449, 
180 Wis. 179; Lezala v. Industrial 
Commission, 175 N.W. 87, 176 N.W. 
238, 170 Wis. 532; Voelz v. Industrial 
Commn., 152 N.W. 830, 161 Wis. 240; 
Milwaukee Coke, ete., Co. v. Indus- 
Shae Commn., 151 N.W. 245, 160 Wis. 


[a] “Substantial evidence” defin- 
ed.—‘‘By ‘substantial evidence’ is not 
meant that which goes beyond a mere 
‘scintilla of evidence,’ since evidence 
may go beyond a mere scintilla and 
yet not be substantial evidence. 
Substantial evidence must possess 
something of substance and relevant 
consequence and not consist of vague, 
uncertain, or irrelevant matter, not 
carrying the quality of proof or hav- 
ing fitness to induce conviction. Sub- 
stantial evidence is such that reason- 
able men may fairly differ as to 
whether it establishes plaintiff’s case, 
and, if all reasonable men must. con- 
clude that it does not establish such 
case, then it is not substantial evi- 
denee.” Milford Copper Co. of Utah 
v. Industrial Commission, 210 P. 993, 
994, 61 Utah 37. But see Madden v. 
Black Mountain Corporation, 36 S.W. 
(2d) 848, 850, 288 Ky. 58 (holding that 
“there is no reason why the scintilla 
rule should not be applied by the 
board, the same as it is by the courts, 
in cases tried by agjury of the vicin- 
age’). 

[b] Unexplained absence of tes- 
timony of attending physician is not 
substantial evidence, overcoming the 
statutory presumptions. Sullivan v. 
Industrial Engineering Co., 158 N.Y.S. 
970, 173 App.Div. 65. 


~ 
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to prove the facts relied on,®? and must be supported 
by competent,®? legal,°* legitimate,®® sound,°® rele- 


92. Libby, McNeill & Libby v. In- 
dustrial Commission, 157 N.E. 168, 
326 Ill. 293; Brewerton Coal Co. v. 
Industrial Commission, 154 N.E. 412, 
324 Ill. 89; Ideal Fuel Co. v. Indus- 
trial Commission, 131 N.E. 649, 298 
Tll.. 463; Wasson Coal Co. v. Indus- 
trial Commission, 129 N.E. 786, 296 
Tll. 217; Vulcan Detinning Co. v. In- 
dustrial Commission, 128 N.E. 917, 295 
Ill. 141; Edelweiss Gardens v. Indus- 
trial Commission, 125 N.E. 260, 290 
Till. 459; Wisconsin Steel Co. v. In- 
dustrial Commission, 123 N.E. 295, 
288 Ill. 206; C. E. Peterson & Co. v. 
Industrial Board of Illinois, 117 N.E. 
10338, 281 Ill. 326. 


93. Cal.—Englebretson v. Indus- 
trial Acc. Commn., 151 P. 421, 170 Cal. 
793; Elk Grove Union High School 
Dist. v..Industrial Acc. Commission 
of State of California, 168 P. 392, 34 
Cal.App. 589, 


Idaho.—Jensen y. Wheeler & Eng- 
land, 1 P.(2d) 624, 51 Idaho 91; Wil- 
son v. Standard Oil Co., 273 P. 758, 47 
Idaho 208. 


Tll—Bell & Zoller Mining Co. v. 
Industrial Commission, 153 N.E. 580, 
322 Ill. 395; Mt. Olive & Staunton 
Coal Co. v. Industrial Commission, 
151 N.E. 588, 320 Ill. 618; Perkinson 
v. Industrial Commission, 137 N.E. 
398, 305 Ill. 625; Benton Coal Co. v. 
Industrial Commission, 134 N.E. 37, 
301 Ill. 396; Qld Ben Coal Corpora- 
tion v. Industrial Commission, 129 N. 
E. 772, 296 Ill. 229; Decatur Construc- 
tion Co. v. Industrial Commission, 129 
N.E. 738, 296 Ill. 290; City of Chicago 
v. Industrial Commission, 128 N.E. 
524, 294 Ill. 388; Hafer Washed Coal 
Co. vy. Industrial Commission, 127 N. 
E. 752, 293 Ill. 425; Peoria Cordage 
Co. yv. Industrial Board of Illinois, 
119 N.E. 996, 284 Ill. 90; Peoria Ry. 
Terminal Co. v. Industrial Board, 116 
N.E. 651, 279 Ill. 352; H. G._ Goelitz 
Co. v. Industrial Board, 115 N.E. 855, 
278 Ill. 164. ‘ 


Ind.—Hege & Co. v. Thompkins, 121 
N.E. 677, 69 Ind.App. 273. 


Iowa.—Swim v. Central Iowa Fuel 
Co., 215 N.W. 6038, 204 Iowa 546. 


Kan.—Fair v. Golden Rule Refining 
Co., 7 P.(2d). 70, 134 Kan. 623. 


Ky.—Broadway & Fourth Ave. 
Realty Co. v. Metcalfe, 20 S.W.(2d) 
988, 280 Ky. 800; Consolidation Coal 
Co. v. Ratliff, 288 S.W. 1057, 217 Ky. 
103; Rex Coal Co. v. Campbell, 281 
‘S.W. 1039, 213 Ky. 636; Valentine v. 
Weaver, 228 S.W. 1036, 191 Ky. 37. 


Me.—Taylor’s Case, 142 A. 730, 127 


Me. 207; Strout’s Case, 140 A. 377, 
126 Me. 579; Butts’ Case, 132 A. 698, 
125 Me. 245; Mailman v. Record 


Foundry & Machine Co., 106 A. 606, 
118 Me. 172. 


Mass.—In re Von BEtte, 111 N.E. 
696, 223 Mass. 56, L.R.A.1916D 641; 
In re Sponatski, 108 N.E. 466, 220 
Mass. 526, 528, L.R.A.1916A 333. 


Mich.—Draper v. Regents of Uni- 
versity of Michigan, 161 N.W. 956, 
195 Mich. 449; Reck v. Whittles- 
berger, 148 N.W. 247, 181 Mich. 463, 
468, 52 L.R.A.N.S. 930, Ann.Cas.1916C 
771; Hills v. Blair, 148 N.W. 243, 182 
Mich. 20. 


Minn.—Cooper v. Mitchell, 247 N.W. 
805, 188 Minn. 560. 


Mo.—Holliday v. Walls, (App.) 64 


S.W.(2d) 318; Jackson v. Attna 
Bricklaying & Construction Co., 
(App:) 59 S.W.(2d) 705; Allison v. 


Eyermann Const. Co., (App.) 43 S.W. 
(2d) 1068; Schaefer v. St. Louis In- 
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dependent Packing Co., 38 S.W.(2d) 
3038, 225 Mo.App. 506. 


N.J.—Helminsky v. Ford Motor Co., 
168 A. 420, 111 N.J.Law 369 [aff 162 
A. 189, 10 N.J.Mise. 1042]; Friese v. 
Nagle Packing Co., 166 A. 307, 110 N. 
J.Law 588 [aff 160 A. 765, 10 N.J.Misc. 
795]; Griesbach v. Adam Black & 
Sons, 161 A. 650, 10 N.J.Misc. 895. 


N.Y.—Carroll v. Knickerbocker Ice 
Co., 113 N.E. 507, 218 N.Y. 435, Ann. 
Cas.1918B 540. 


Pa.—MecDevitt v. Checker Cab Co., 
136 A. 230, 288 Pa. 394; Guyer v. 
Equitable Gas Co., 123 A. 590, 279 
Pa. 5; Wolford v. Geisel Moving & 
Storage Co., 105 A. 831, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312; Bottinger v. In- 
dependence Indemnity Co., 164 A. 737, 
108 Pa.Super. 39; Kelly v. American 
Stores Co., 2 Pa.Dist.&Co. 697. 


Tex.—Georgia Casualty Co. vy. Lit- 
tle, (Civ.App.) 281 S.W. 1092. 


Utah.—Vecchio v. Industrial Com- 
mission, 22 P.(2d) 212; Fish Lake Re- 
sort Co. v. Industrial Commission of 
Utah, 275 P. 580, 73 Utah 479; Zion’s 
Co-op. Mercantile Institution v. In- 
dustrial Commission of Utah, 262 P. 
99, 70 Utah 549; Frederickson v. In- 
dustrial Commission of Utah, 249 P. 
480, 68 Utah 206; Park City v. Indus- 
trial Commission of Utah, 224 P. 655, 
63 Utah 205; Chief Consol. Mining Co. 
v. Salisbury, 210 P. 929, 61 Utah 66; 
Rockefeller v. Industrial Commission 
of Utah, 197 P. 1038, 58 Utah 124; 
Garfield Smelting Co. v. Industrial 
Commission of Utah, 178 P. 57, 53 
Utah 149. 


“The board does not act solely as 
a mere arbitrator. It has various 
plenary powers well defined, and its 
status is unique in the particular 
that it performs in combination both 
administrative functions and certain 
of the duties of a court, a referee, and 
an arbitration board. Its findings of 
facts upon hearings are conclusive, 
and cannot be reviewed, except for 
fraud, provided, necessarily, that any 
competent, legal evidence is produced 
from which such facts may be found. 
Facts cannot be evolved from the in- 
ner consciousness of that tribunal on 
bare supposition, guess, or conjecture, 
nor on rumor or incompetent evi- 
dence. To so determine the rights 
of parties would be to act outside the 
authority conferred by the act, and 
without jurisdiction.” Reck v. Whit- 
tlesberger, 148 N.W. 247, 181 Mich. 
463, 468, 52 L.R.A.N.S. 930, Ann.Cas. 
LOVE Mis 


[a] 
ing upon cases where it has been 
necessary to apply these principles, 
we have defined evidence to mean 
something of substance and relevant 
consequence, and not vague or ir- 
relevant matter not carrying the 
quality of proof or having fitness to 
induce deduction.” ‘Broadway & 
Fourth Ave. Realty Co. v. Metcalfe, 
20 S.W.(2d) 988, 990, 230 Ky. 800. 


{b] Report of accident made by 
employer under the requirement of 
the statute may constitute sufficient 
prima facie evidence. Stockley v. 
School Dist. No. 1 of Portage Tp., 204 
N.W. 715, 716, 231 Mich. 523 (so hold- 
ing ‘where there was full opportunity 
to investigate the facts’); Reck v. 
Whittlesberger, 148 N.W. 247, 181 
Mich. 463, 52 L.R.A.N.S. 930, Ann.Cas. 
1916C 771; Texas Employers’ Ins. 
Ass’n v. Mummey, (Tex.Civ.App.) 200 
S.W. 251. 


“Evidence” defined.—‘“‘In pass- 
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vant,®? probative,®® or reliable®® evidence; and no 
compensation need be given if the evidence is so 


[ec] Deading case.—McCauley v. 
Imperial Woolen Co., 104 A. 617, 261 
Pa. 312 (so called in McDevitt v. 
ee Cab Co., 136 A. 230, 288 Pa. 


94. Ala.—Sloss-Sheffield Steel & 
Tron Co. v. House, 116 So. 167, 217 Ala. 
422. 


Ill.—Old Ben Coal Corporation vy. 
Industrial Commission, 129 N.E. 772, 
296 Ill. 229; Peoria Cordage Co. v. In- 
dustrial Board of Illinois, 119 N.E. 
996, 284 Ill. 90; H. G. Goelitz Co. v. 
power at Board, 115 N.E. 855, 278 
Ill. 164. 


Iowa.—Royal v. Hawkeye Portland 
Spppat Co., 192 N.W. 406, 195 Iowa 
534. 


Me.—Mailman v. Record Foundry 
oe hae ne Co., 106 A. 606, 118 Me. 
72. 


N.Y.—Carroll v. Knickerbocker Ice 
Co., 113 N.E. 507, 218 N.Y. 485, Ann. 
Cas.1918B 540. 


Utah.—Frederickson vy. Industrial 
Commission of Utah, 249 P. 480, 68 
Utah 206; Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124; Garfield Smelting Co. v. 
Industrial Commission of Utah, 178 
P. 57, 53, Utah 149. 


95. Frazer v. McMillin & Carson, 
179 N.E. 564, 94 Ind.App. 431; Indi- 
ana Bell Telephone Co. v. Haufe, 144 
N.E. 844, 81 Ind.App. 660. 


96. Consolidated Coal Co. v. Rat- 
liff, 288 S.W. 1057, 217 Ky. 103; Val- 
entine v. Weaver, 228 S.W. 1036, 191 
Ky. 87; Carroll v. Knickerbocker Ice 
Co, 113 N.B. 507, 218. N.Y; +435, Ann. 
Cas.1918B 540; Wolford v. Geisel 
Moving & Storage Co., 105 A. 831, 262 
Pa. 454; McCauley v. Imperial Wool- 
en Co., 104 A. 617, 261 Pa.. 312. 


97. J. L. Smith Coal Co. v. Hawk- 
ins, 300 S.W. 609, 222 Ky. 284; Har- 
lan Wallins Coal Corporation y. Carr, 
295 S.W. 1017, 220 Ky. 785; Consoli- 
dated Coal Co. v. Ratliff, 288 S.W. 
1057, 217 Ky. 103; Rex Coal Co. v. 
Campbell, 281.S.W. 1039, 213 Ky. 636; 
Valentine v. Weaver, 228 S.W. 1036, 
191 Ky. 87; Wolford v. Geisel Moving 
& Storage Co., 105 A. 831, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312; Milford Copper 
Co. of Utah v. Industrial Commis- 
sion, 210 P. 993, 61 Utah 87. 


98. Towa.—Swim vy. Central Iowa 
Fuel Co., 215 N.W. 603, 204 Iowa 546. 


Ky.—J. L. Smith Coal Co. v. Hawk- 
ins, 300 S.W. 609, 222 Ky. 284; Har- 
lan Wallins Coal Corporation vy. Carr, 
295 S.W. 1017, 220 Ky. 785; Consoli- 
dated Coal Co. v. Ratliff, 288 S.W. 
1057, 217 Ky. (1033. Rex Coal’ Co.''v. 
Campbell, 281 S.W. 1039, 213 Ky. 636; 
Valentine v. Weaver, 228 S.W. 1036, 
191, Key. 372 


N.Y.—State Treasurer v. West Side 
Trucking Co., 135 N.E. 244, 233 N.Y. 
202;. Belcher v. Carthage Machine 
Co., 120 N.EB. 735, 224 N.Y. 326; Car- 
roll v. Knickerbocker Ice Co., 113 N. 
BOSS, 218 N.Y. 435, Ann.Cas.1918B 


Pa.—Wolford v. Geisel Moving & 
Storage Co., 105 A. 831, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A 6LUS 261 Pan <32; 


Utah.—Milford Copper Co. of Utah 
v. Industrial Commission, 210 P. 993, 
61 Utah 37. 


99. Valentine vy. Weaver, 228 S.W. 
1036, 191 Ky. 37. 
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indefinite and inconsistent that it cannot be accept- 
ed as a basis for a finding sustaining an award.’ 
Slight or slender evidence may be sufficient tc es- 
tablish a case? if it is sufficient to satisfy a reason- 
While it has been 
held that a finding of fact need not necessarily be 
founded on the preponderance of evidence,* the gen- 
eral rule is*that liability for, and right to, compen- 
sation under workmen’s compensat on acts must be 
based on facts established by a preponderance of 
the evidence,® impartially determined,® or, as some- 
times stated, of the competent evidence,” or by a 
fair preponderance of the evidence® or of proof,® 


and that the finding should be fcr the party in whose 
10 


able man in elaimant’s favor.* 


favor the evidence preponderates. 


1. Seitzinger v. Ft. Pitt Brewing 
Co., 144 A. 79; 294 Pa. 253. 


2. Haskell & Barker Car Co. v. 
Brown, 117 N.E. 555, 67 Ind.App. 178; 
Ferris v. Old Town Woolen Co., 165 
A. 160, 132°Me. 31; Taylor’s Case, 142 
A. 730, 127 Me. 207; Strout’s Case, 
140 A. 377, 126 Me. 579;. Butts’ Case, 
132 A. 698, 125 Me. 245; Marchavich’s 
Case, 124 A. 209, 123 Me. 495; Mail- 
man v. Record Foundry & Machine 
Co., 106 A. 606, 118 Me. 172; West- 
man’s Case, 106 A. 532, 118 Me. 133; 
In re Von Ette, 111 N.E. 696, 223 
Mass. 56, L.R.A.1916D 641; Im re 
Sponatski, 108 N.E. 466, 220 Mass. 
526, L.R.A.1916A 333; Robertson v. 
State Industrial Accident Commis- 
sion, 235 P. 684, 114 Or. 394. 


[a] Rule limited.—‘The rational 
mind must not be left in such uncer- 
Laniit vant el Gel iecoras! [essential] ele- 
ments are not removed from_ the 
realm of fancy.” Ferris v. Old Town 
Woolen Co., 165 A. 160, 162, 132 Me. 
31: In re Sponatski, 108 N.E. 466, 467, 
220 Mass. 526, L.R.A.1916A 333. 


3. Haskell & Barker Car Co. Vv. 
Brown, 117 N.E. 555, 67 Ind.App. 178; 
Ferris v. Old Town Woolen Co., 165 A. 
160, 132 Me. 31; Marchavich’s Case, 
124 A. 209, 123 Me. 495; Westman’s 
Case, 106 A. 532, 118 Me. 138; In re 
Von Ette, 111 N.E. 696, 697, 228 Mass. 
56, L.R.A.1916D 641; In re Sponatski, 
108 N.E. 466, 220 Mass. 526, L.R.A. 
1916A 333. 


4. Whitehead Coal Mining Co. v. 


State Industrial Commission, 207, PB. }: 


305, 306, 86 Okl. 149 [cit C.J.]; Lezala 
vy. Industrial Commission, 175 N.W. 
87, 176 N.W. 238, 170 Wis. 532; Voelz 
vy. Industrial Commission, 152 N.W. 
830, 161 Wis. 240. 


5. Ill—American Smelting & Re- 
fining Co. v. Industrial Commission, 
187 N.E. 495, 353 Ill. 324; Allith-Prou- 
ty Co. v. Industrial Commission, 185 
N.E. 267, 352 Ill. 78; Rittler v. Indus- 
trial Commission, 184 N.E. 654, 351 
Til. 338; Clausen v. Industrial Com- 
mission, 179 N.E. 90, 346 Ill. 474; Nel- 
son v. Industrial Commission, 178 N. 
E. 346, 346 Ill. 82; Sanitary Dist. of 
Chicago v. Industrial Commission, 
175 N.E. 372, 343 Ll. 236; Jolly v. In- 
dustrial Commission, 173 N.E. 131, 
341 Ill. 46; Standard Oil Co. v. Indus- 
trial Commission, 171 N.E. 165, 339 
Tll. 252: Green v. Industrial Commis- 
sion, 169 N.E. 202, 337 Ill. 514; Re- 
public Box Co. v. Industrial Commis- 
sion, 168 N.E. 300, 336 Ill. 343; Berry 
vy. Industrial Commission, 167 N.E. 
26, 335 Ill. 374; Byram v. Industrial 
Commission, 164 N.E. 145, 333 Ill. 152; 
City of Rochelle v. Industrial Com- 
mission, 163 N.E. 789, 332 Ill. 386; 
Libby, McNeill & Libby v. Industrial 
Commission, 157 N.E. 168, 326 Ill. 293; 
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Thus it may 


Consolidated Coal Co. v. Industrial 
Commission, 156 N.E. 325, 325 Ill. 261; 
Illinois Bell Telephone Co. v. Indus- 
trial Commission, 156 N.E. 319, 325 
Tll. 102; Guest Coal Co. v. Industrial 
Commission, 155 N.E. 326, 324 Ill. 268; 
Standard Oil Co. v. Industrial Com- 
mission, 153. N.E. 660, 322 Tll. 524; 
St. Louis & O’Fallon Coal Co. v. In- 
dustrial Commission, 151 N.E. 606, 
321 Ill. 117; Mt. Olive & Staunton 
Coal Co. v. “Industrial ‘Commission, 
151 N.E. 588, 320 Tll. 618; Mehay v. 
Industrial Commission, 146 N.E. 494, 
316 Ill. 97; Atlas Brewing Co. v. In- 
dustrial Commission, 145 N.E. 387, 
814 Ill. 196; United States Fuel Co. v. 
Industrial Commission, 141 N.E. 401, 
310 Ill. 85; Inland Rubber Co. v. In- 
dustrial Commission, 140 N.E. 26, 309 
Ill. 48; Chicago Daily News Co. v. 
Industrial Commission, 137 N.E. 797, 
306. Tih: 212. 


Iowa.—Jones v. Eppley Hotels Co., 
227 N.W. 153, 208 Iowa 1281; Grif- 
fith v. Cole Brothers, 165 N.W. 577, 
183 Iowa 415, L.R.A.1918F 923. 


La.—Tullis v. United Carbon Co., 
(App.) 142 So. 307; Youngblood v. 
Colfax Motor Co., 125 So. 883, 12 La. 
App; 415: : 


Mass.—In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558; In re Spon- 
atski, 108 N.E. 466, 220 Mass. 526, 
L.R.A.1916A 333. 


Minn.—Hogan v. Twin City Amuse- 
ment Trust Estate, 193 N.W. 122, 155 
Minn. 199. 


S.D.—Wieber v. England, 216 N.W. 
850, 52 S.D- 72. : 


Tex.—Holloway v. Texas Indemni- 
ty Ins. Co., (Commn.App.) 40 S.W. 
oon 75 [aff (Civ.App.) 30 S.W.(2d) 

ja] Requirement of “clear and sat- 
isfactory evidence” is a requirement 
of “a degree of proof greater than a 
preponderance.” Hogan y. Twin City 
Amusement Trust Estate, 193 N.W. 
122 lias 15> Moin. oe 09: 


6 Wieber a England, 216 N.W.)| 


850, 52 S.D. 


7. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 142 
N.E. 498, 311 Ill. 61; Groveland Coal 
Mining Co. v. Industrial Commission, 
140 N.E. 29, 309 Ill. 73. 


8. National Surety Co. v. Roun- 
tree, 147 S.W. 537, 152 Va. 150. 


9. Wilkins v. Ben’s Home Oil Co., 
207 N.W. 1838, 166 Minn. 41. ; 


10. Bell & Zoller Mining Co. vy. In- 
dustrial Commission, 153 N.E.. 580, 
322 Ill. 395; West Side Coal & Min- 
ing Co. v. Industrial Commission, 151 
INV. 5 93), (82d) LI 61s Vit. e Oli viens 
Staunton Coal Co. v. Industrial Com- 
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not be sufficient that there is evidence pointing to 
claimant’s right of recovery,!! or that there is evi- 
dence tending to support an award,!* and a com- 
mission is not compelled to award compensation if 
there is any credible evidence to sustain a finding 
that will warrant compensation.** 
ing for one party is not justified by the facet that 
there is some evidence in the record which, standing 
undisputed, would justify the award or finding,'* 
and adverse as well as favorable inferences may be 
drawn from evidence produced by claimant, where 
that is all the evidence in the case;1*5 but, in the 
absence of a statutory requirement, it is not essen- 
tial that a claimant be corroborated,!* and evidence 


Further, a find- 


* 


> 

mission, 151 N.E. 588, 320 Ill. 618; 
Inland Rubber Co.*v. Industrial Com- 
mission, 140 N.E. 26, 309 Ill. 43; Camp 
Spring Mill Co. v. Industrial Com- 
mission, 134 N.E. 30, 802 Ill. 136; 
Hafer Washed Coal Co. v. Industrial 
Commission, 127 N.E. 752, 293 Ill. 425; 
McGarry v. Industrial Commission, 
125 N.E. 318, 290 Ill. 577. 


11. Consolidated Coal Co. v. In- 
dustrial Commission, 156 N.E. 325, 
$25 111.261. 

12. McGarry_v. Industrial Com- 
mission, 125 N.E. 318, 290 Ill. 577. 


_13. Winter v. Industrial Commis- 
sion, 237 N.W. 106, 205 Wis. 246. 


14. Swift & Co. v. Industrial Com- 
mission, 134 N.E. 9, 302 Il). 38; Camp 
Spring Mill Co. v. Industrial Com- 
mission, 134 N.E. 30, 302 Ill. 136; De- 
catur Construction Co. v. Industrial 
Commission, 129 N.E. 738, 296 Ill. 290; 
Hafer Washed Coal Co. v. Industrial 
Commission, 127 N.E. 752, 293 Ill. 425. 
See Nelson v. Industrial Commission, 
178 N.E. 346, 346 Ill. 82; Ayer & Lord 
Tie Co. v. Industrial Commission, 155 
N.E. 292, 293, 324 Ill. 504 (both so 
holding where “the facts and circum- 
stances in evidence show such tes- 
timony to be untrue’); Mt. Olive & 
Staunton Coal Co. v. Industrial Com- 
mission, 151 N.E. 588, 592, 320 Ill. 618 
(so holding ‘‘where the evidence is 
contradicted by credible testimony 
and leaves the whole evidence prepon- 
derating in favor of the other par- 
ty”); Inland Rubber Co. v. Industrial 
Commission, 140 N.E. 26. 28, 309 Ill. 
43 (holding to same effect as Mt. 
O!ive & Staunton Coal Co. v. Indus- 
trial Commission, supra). 


15. Torrey v. Industrial Accident 
Commission of State of California, 
(CaliApp!) (22) Pd)" 525: 


16. Buncle v. Sioux City Stock- 
yards, Co., 185 N.W. 139, 140, 192 
Iowa 555. 


“Where there is no statute require- 
ment of corroboration, it is not with- 
in the province of any court to lay 
down an ironclad rule that a party 
seeking the enforcement of a legal 
right will be denied a remedy un- 
less he produces corroboration of his 
claim. It ought to go without say- 
ing that it is still possible for a claim- 
ant of compensation to be an honest 
man, and that his testimony may be 
so candid and so inherently probable 
as to command the coniidence of a 
fair-minded court; or juror even 
though he is unable to produce any 
other witness to corroborate him. 
To turn such a party out of court for 
no better reason than his inability to 
offer corroboration would be a per- 
version of the forms of legal justice.” 
Buncle v. Sioux City Stockyards Co., 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may not be arbitrarily disbelieved or disregarded.*? 
Proof beyond a reasonable doubt is not required,*® 
nor is absolute!® or positive?® proof, mathematical 
exactness,?! mathematical?2 or absolute?® demon- 
stration,?* or absolute certainty,”° and it is not essen- 


tial that all doubt be removed ;?° 


out of a case to a legal,?7 moral,?® or reasonable?® 
certainty has been required, as has a degree of 
proof which produces conviction in an unprejudiced 
Further, it has been held that compensa- 
tion must be denied if the evidence is such as to 
raise a legitimate doubt as to the existence of es- 


mind.?° 


sential facts.§1 


17. See infra text and notes 58, 59. 


18. Jones v. Eppley Hotels Co., 227 
N.W. 153, 208 Iowa 1281; Holloway 
v. Texas Indemnity Ins. Co., (Tex. 


Commn.App.) 40 S.W.(2d) 75 [aff 
(Civ.App.) 30 S.W.(2d) 921]; Nation- 
al Surety Co. v. Rountree, 147 S.E. 


537, 152 Va. 150. 


19. Bethlehem Shipbuilding Cor- 
poration v. Industrial Accident Com- 
mission of California, 185 P. 179, 181 
Cal. 500, 7 A.L.R. 1180; Santa v. In- 
dustrial Accident Commission, 165 P. 
689, 175 Cal. 235. 


20. Barwin v. Independent School 
Dist. of Sioux Falls, (S.D.) 248 N.W. 
257. 


21. Jones v. Eppley Hotels Co., 227 
N.W. 153, 208 Iowa 1281. 


22. Bethlehem Shipbuilding Cor- 
poration v. Industrial Accident Com- 
mission of California, 185 P. 179, 181 
Cal. 500, 7 A.L.R. 1180; Santa v. In- 
dustrial Accident Commission, 165 P. 
689, 175 Cal. 235; Barwin v. Inde- 
pendent School Dist. of Sioux Falls, 
(S.D.) 248 N.W. 257. 


23. Barwin v. Independent School 
Dist. of Sioux Falls, supra. 


24. In re Sponatski, 108 N.E. 466, 
220 Mass. 526, L.R.A.1916A 333; Wil- 
liams v. Brownfield-Canty Carpet Co., 
(Mont.) 26 P.(2d) 980; Moffett v. 
Bozeman Canning Co., (Mont.) 26 P. 
(2d) 973. 


25. Jones v. Eppley Hotels Co., 227 
N.W. 153, 208 Iowa 1281; Williams v. 
Brownfield-Canty Carpet Co., (Mont.) 
26 P.(2d) 980; Moffett v. Bozeman 
Canning Co., (Mont.) 26 P.(2d) 973. 


[a] Beason for rule.—‘‘The law 
does not require the impossible.’”’ 
Moffett v. Bozeman Canning Co., 
(Mont.) 26 P.(2d) 9738, 977. 


26. Hogan v. Twin City Amuse- 
ment Trust Estate, 193 N.W. 122, 155 
Minn. 199; Zimmerman y. Goodfellow 
mea Co., (Mo.App.) 56 S.W.(2d) 


27. Haddad v. Commercial Motor 
track: 'Go., 90: So. 7666, 150 a. “32h: 
Schultz v. L. Mundet & Son, (La. 
App.) 146 So. 177; Thomas v. Ber- 
wick Ice & Fuel Co., (La.App.) 145 
So. 384; Gradney v. Standard Fruit 
& Steamship Co., (La.App.) 144 So. 
541; Tate v. George A. Fuller Co., 
(La.App.) 143 So. 550 [reh den (App.) 
145 So. 386]; Tullis v. United Carbon 
Co., (La.App.) 142 So. 307; Boudreaux 
v. Rossen, 139 So. 706, 19 La.App. 188; 
Bernard v. City of Lafayette, 132 So. 
395, 15 La.App. 572 [rev (App.) 126 
So. 584]; Dennis v. Fortuna Oil Co., 
5 La.App. 709. 


28. Moffett v. Bozeman Canning 
Co:.,- @Mont.) 26° P.(2d) | 978. 


29. Georgia Casualty Co. v. Little, 
(Tex.Civ.App.) 281 S.W. 1092. 


30. Big Elkhorn Coal Co. v. Burke, 
267 S.W. 142, 143, 206 Ky. 489 (so 
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thority opposed 


but the making | sufficient.*5 


Direct and circumstantial evidence. 


holding on the ground that “the 
Workmen’s Compensation Act re- 
quires that it be liberally constru- 
ed’); Moffett v. Bozeman Canning 
Co., (Mont.) 26 P.(2d) 973. 


31. Winter v. Industrial Commis- 
sion, 237 N.W. 106, 205 Wis. 246. 


32. Standard Oil Co. v. Industrial 
Commission; 171 N.E. 165, 339 II. 
252; Standard Oil Co. v. Industrial 
Commission, 153 N.E. 660, 322 Ill. 524; 
Mullen v. City of Hastings, (Neb.) 
249 N.W. 560; Townsend v. Loeffel- 
bein, 244 N.W. 418, 123 Neb. 791; Bart- 
lett v. Eaton, 243 N.W. 772, 123 Neb. 
599. See Paulauskis’ Case, 185 A. 
824, 825, 126 Me. 32 (holding that 
“where the facts attendant upon the 
accident are assembled and stated, in- 
ferences, as distinguished from . . . 
mere . . . probability may, be 
drawn by the commissioner’’). 


33. Griesbach v. Adam Black & 
Sons, 161 A. 650, 10 N.J.Mise. 895; 
Bingham Mines Co. v. Allsop, 203 P. 
644, 59 Utah 306. 


34. Zimmerman Vv. Goodfellow 
Lumber Co., (Mo.App.) 56 S.W.(2d) 
608. 


35. Carson Payson Co. vy. Indus- 
trial Commission, 173 N.E. 184, 340 
Ill. 632; Heyworth v. Industrial Com- 
MISsion wal Si NEE O20 woete Elbe Zoos 
Vulcan Detinning Co. v. Industrial 
Commission, 128 N.E. 917, 295 I]. 141; 
Peoria Terminal Co. vy. InduStrial 
Board, 116 N.E. 651, 279 Ill. 352; Ohio 
Bldg. Safety Vault Co. v. Industrial 
Board, 115 N.E. 149, 277 Ill. 96; Jones 
v. Eppley Hotels Co., 227 N.W. 153, 
208 Iowa 1281; Dean v. Benton Har- 
bor-St. Joe Ry. & Light Co., 203 N. 
W. 952, 231 Mich. 23: 


“Where the known facts are not 
equally consistent, where there is 
ground for comparing and balancing 
probabilities at their respective val- 
ue, and where the more probable con- 
clusion is that for which the appli- 
cant contends, the arbitrator is jus- 
tified in drawing an -inference in 
claimant’s favor.’’ Carson Payson 
Co. v. Industrial Commission, 173 N. 
BE. 184, 187, 340 Ill. 632. To same 
effect Heyworth vy. Industrial Com- 
mission, 151 N.E. 920, 921, 321 Til. 
298; Vulean Detinning Co. v. Indus- 
trial Commission, 128 N.E. 917, 919, 
295 Ill. 141; Peoria Terminal Co. v. 
Industrial Board, 116 N.BE. 651, 652, 
279 Ill. 352: 


36. Cal.—John A. Roebling’s Sons 
Co. v. Industrial Commission, 171 P. 
987, 36 Cal.App. 10. 


Ill.— American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
B. 495, 353 Ill. 324; Allith-Prouty Co. 
v. Industrial Commission, 185 N.E. 
267, 352 Ill. 78; Rittler v. Industrial 
Commission, 184 N.E. 654, 351 Ill. 338; 
Clausen v. Industrial Commission, 
179 N.E. 90, 346 Ill. 474; Nelson v. 
Industrial Commission, 178 N.E. 346, 
346 Ill. 82; Sanitary Dist. of Chicago 


Evidence permitting opposing conclusions. 
dence showing a state of facts, or giving rise to in- 
ferences, consistent with the theory of right to, or 
liability for, compensation and inconsistent there- 
with, in equal degree, is insufficient.*® 
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Probabilities have been broadly held insufficient 
to support an award or finding,*? but there is au- 


to this view,?* and, under other 


authority, a reasonable probability is sufficient.** 
A balance of probabilities in favor of one party is 


Evi- 


Cireumstan- 


v. Industrial Commission, 175 N.E. 
372, 343 Ill. 236; Carson Payson Co. 
v. Industrial Commission, 173 N.E. 
184, 340 Tl. 632; Jolly v. Industrial 
Commission, 173 N.E. 131, 341 Ill. 46; 
Standard Oil Co. v. Industrial Com- 
mission, 171 N.E. 165, 339° Ill. 252; 
Green v. Industrial Commission, 169 
N.E. 202, 337 Ill. 514; Berry v. Indus- 
trial Commission, 167 N.E. 26, 335 Ill. 
374; Sears, Roebuck & Co. v. Indus- 
trial Commission, 165 N.E. 689, 334 
Ill. 246; Railroad Water & Coal Han- 
dling Co. v. Industrial Commission, 
165 N.E. 225, 334 Ill. 52; Byram v. 
Industrial, Commission, 164 N.E. 145, 
333 Ill. 152; Libby, McNeill & Libby 
v. Industrial Commission, 157. N.E. 
168, 326 Ill. 298; Illinois Bell Tele- 
phone Co. v. Industrial Commission, 
156 N.E. 319, 325 Ill. 102; John Riss- 
man & Son v. Industrial Commission, 
154 N.E. 208, 323 Till. 459; Atlas 
Brewing Co. v. Industrial Commis- 
sion, 145 N.E. 387, 314 Ill. 196; Unit- 
ed States Fuel Co. v. Industrial Com- 
mission, 141 N.E. 401, 310 Ill. 85; Chi- 
cago Daily News Co. v. Industrial 
Commission, 137 N.E. 797, 306 Ill. 212; 
Springfield Dist... Coal Mining Co. v. 
Industrial Commission, 135 N.E. 789, 
303 Ill. 455; Ideal Fuel Co. v. Indus- 
trial Commission, 131 N.E. 649, 298 
Tll. 468; Wasson Coal Co. v. Indus- 
trial Commission, 129 N.E. 786, 296 
Ill. 217; Vulcan Detinning Co. v. In- 
dustrial Commission, 128 N.E. 917, 
295 Ill. 141; Edelweiss Gardens v. In- 
dustrial Commission, 125 N.E. 260, 
290 Ill. 459; Wisconsin Steel Co. v. 
Industrial Commission, 123 N.E. 295, 
288 Ill. 206; GC. E. Peterson & Co. v. 
Industrial Board of Illinois, 117 N.E. 
10338, 281 Ill. 326; Peoria Ry. Termi- 
nal Co. v. Industrial Board, 116 N.E. 
651, 279 Till. 352; Ohio Bldg. Safety 
Vault Co. v. Industrial Board, 115 N. 
EH. 149, 277 Ill. 96. 


Ind.—Pioneer Coal Co. v. Hardesty, 
133 N.E. 398, 77 Ind.App. 205. 


Jowa.—Guthrie v. Iowa Gas & Elec- 
tric Co, 204 N.W. 225, 200 Iowa 150; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 598, 195 Iowa 334; Flint 
v. City of Eldon, 183 N.W. 344, 191 
Iowa 845; Griffith v. Cole Bros., 165 
er 577, 183 Iowa 415, L.R.A.1918F 


Me.—Ferris v. Old Town Woolen 
Co., 165 A. 160, 182 Me. 31; Taylor’s 
Case, 139 A. 478, 126 Me. 450; West- 
man’s Case, 106 A. 532, 118 Me. 133. 


Mass.—Chisholm’s Case, 172 N.E. 
79, 272 Mass. 259; In re Sanderson’s 
Case, 1138 N.B. 355, 224 Mass. 558; 
In re Von Ette, 111 N.E. 696, 223 
Mass. 56, L.R.A.1916D 641; In re 
Savage, 110 N.B. 2838, 222 Mass. 205; 
In) ree Doherty, 109) Nik. S87) 1222 
Mass. 98; In re Sponatski, 108 N.E. 
466, 220 Mass. 526, L.R.A.1916A 333. 


Mich.—Chaudier v. Sterns & Cul- 
ver Lumber Co., 173 N.W. 198, 206 
Mich, 433, 5 A.L.R. 1673; Ginsberg v. 
Burroughs Adding Mach. Co., 170 N. 
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tial evidence may be sufficient to support a finding 
of fact or an award,*? and a finding or award may 
be based on inferences drawn from circumstantial 
evidence ;?8 the evidence need not, although it may, 


W. 15, 204 Mich. 130; McCoy v. Mich- 
igan ‘Serew Cor, 147 N.W. 572, 180 
Mich. 454, L.R.A.1916A 323. 


Utah.—Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 201 
P. 173, 58 Utah 608. 


W.Va.—Caldwell v. State Compen- 
sation Com’r, 144 S.E. 568, 106 
W.Va. 14; Poccardi v. Public Service 
Commission, 84 S.E. 242, 75 W.Va. 542, 
LR.A,1916A 299. 


Eng.—Chandler v. Great Western 
RCo, io) Bb. W.C.O. 254. 106 step: 
Barnabas v. Bersham Col- 
liery Co., 4 B.W.C.C. 119 [aff 3 B.W. 
CLO OG: 102 L.T.Rep.N.S. 621]; Pattee 
ell v. Glamorgan Coal Co., 9 W.C.C. 
16. 


SoTL ccuys . two different infer- 
ences may “be deduced, one of which 
authorizes the award and the other 
not, and both inferences are equally 
reasonable, the Commission may not 
arbitrarily disregard one of the in- 
ferences and choose the other. In 
such circumstances the inferences 
meet and destroy each other, and nei- 
ther has any probative force or ef- 
fect. The ultimate fact, therefore, 
which the inference, if there were 
only one, would establish is without 
any support in the evidence, and, if 
the Commission, nevertheless, makes 
an award upon the strength of the 
inference, the award is lacking in two 
essentials: (1) That it is without 
support in the evidence; and (2) that 
it is unlawful, because to require one 
person to pay money or something of 
value to another arbitrarily and with- 
out any legal evidence to support the 
requirement is taking property from 
one person and giving it to another 
without sanction of the law, and is 
therefore unlawful.” Spring Can- 
yon Coal Co. v. Industrial Commis- 
Bon of Utah, 201 P. 173, 175, 58 Utah 
60 


37. Ala.—Gulf States Creosoting 
Co. v. Walker, 139 So. 261, 224 Ala. 
104. 


Cal.—Western Grain, etc., Co. v. 
Pillsbury, 159 P. 423, 173 Cal. 135; 
United Dredging Co. v. Industrial Ac- 
cident Commission, 267 P. 768, 92 
Cal.App. 110. 


Tll.—Charles EB. Reed & Co. v. In- 
dustrial Commission, 159 N.E. 777, 
328 Ili. 345; Selz-Schwab Co. vy. Indus- 
trial Commission, 156 N.E. 763, 326 
Ill. 120; Vulcan Detinning Co. v. In- 
dustrial Commission, 128 N.E. 917, 
295 Ill. 141; Peoria Ry. Terminal Co. 
v. Industrial Board, 116 N.E. 651, 279 
Ill. 352; Ohio Bldg. Safety Vault Co. 
A cha Board, 115 N.B. 149, 277 
Till. ; 


Ind.—Czuczko v. Golden-Gary Co., 
177 N.E. 466, 179 N.E. 19, 94 Ind.App. 
47; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124. 


Iowa.—Guthrie y. Iowa Gas & Elec- 
tric Co., 204 N.W. 225, 200 Iowa 150; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 5938, 195 Iowa 334. 


Kan.—Kearns v. Reed, 12 P.(2d) 
820, 136 Kan. 36; Supica v. Armour & 
Co., 293 P. 488, 1381 Kan. 756; Mayeur 
v. J. R. Crowe Coal & Mining Co., 186 
AEX 1035, 106 Kan. 128. 


Ky.—Consolidated Coal Co. v. Rat- 
liff, 288 S.W. 1057, 217 Ky. 103; Val- 
entine v. Weaver, 228 S.W. 1036, 191 
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of certainty as 


Ky. 37. 


Mich.—Ginsberg v. Burroughs 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130; Meyers v. Michigan Cent. 
R. Co., 165 N.W. 708, 199 Mich. 134; 
Draper vy. Regents of University of 
Michigan, 161 N.W. 956, 195 Mich. 
449; De Mann vy. Hydraulic Engineer- 
ing Co., 159 N.W. 380, 192 Mich. 594; 
Fills v. Blair, 148 N.W. 243, 182 Mich. 


Mo.—Herndon v. S. A. Robertson 
Const: Co., (App.). 59: S.W.(2d)>:75; 
Zimmerman y. Goodfellow Lumber 
Co., (App.) 56 S.W.(2d) 608; Lana- 
han v. Hydraulic-Press Brick Co., 
(App.) 55 S.W.(2d) 327. 


Mont.—Williams vy. Brownfield-Can- 
ty Carpet Co., 26 P.(2d) 980; Moffett 
Reg: Bozeman Canning Co., 26 P.(2d) 


Pa.—Wolford y. Geisel Moving & 
Storage Co., 105 A. 831, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 812. > 


Utah. —Atna Life Ins. Co. v. Indus- 
trial Commission of Utah, 231 P. 442, 
64 Utah 415. 


Va.—National Surety Co. v. Roun- 
tree, 147 S.E. 537, 152 Va. 150. 


W.Va.—Demastes vy. State Compen- 
pau Com’r, 165 S.E. 667, 112 W.Va. 


“The law makes no distinction as 
to the probative value of 
[circumstantial] evidence and direct 
evidence.’’ Moffett v. Bozeman Can- 
ning Co., (Mont.) 26 P.(2d) 973, 978. 


[a] Nature of circumstantial 
evidence.—“‘Circumstantial evidence 
. consists of the proof of cer- 
tain facts and circumstances from 
which the court may infer other facts 
which usually and reasonably fol- 
low, according to the common ex- 
perience of men.” Czuczko v. Gold- 
en-Gary Co., 177 N.E. 466, 469, 179 
N.E. 19, 94 "Ind. App. 47. 


[b] That no one saw accident in 
the case “is not fatal to an award of 
compensation, if the known facts 

. lead irresistibly to the con- 
clusion that an award for compensa- 
tion should be made.” Czueczko v. 
Golden-Gary Co., 177 N.E. 466, 469, 
179 N.E. 19, 94 Ind.App. 47. 


[c] Rule limited.—(1) “Circum- 
stantial evidence - is suffi- 
cient when the facts” and circum- 
stances of the case are so related to 
each other that an inference of lia- 
bility may be fairly drawn without 
being based upon mere guess, conjec- 
ture, or surmise.’ Big Elkhorn Coal 
Co. v. Burke, 267 S.W. 142, 143, 206 
Ky. 489. (2) Guess, conjecture, or 
surmise generally see supra text and 
notes 79-86. 


38. Union Oil Co. v. Industrial 
Accident Commission, 295 P. 518, 211 
Cal. 398; United Dredging Co. v. In- 
dustrial Accident Commission, 267 P. 
763, 92 Cal.App. 110; Guthrie v. Iowa 
Gas & HBlectric Co., 204 N.W. 225, 200 
Iowa 150; Lanahan v. Hydraulic- 
Press Brick Co., (Mo.App.) 55 S.W. 
(2d) 327. 


[a] Probable inference.—‘‘It is, of 
course, essential that the inference 
be a probable one; there must be 
something in the evidence which leads 
to the choice of one inference instead 
of another.” Union Oil Co. v. Indus- 


be direct®® or positive.*° 
to establish a claim, need not reach such a degree 
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Circumstantial evidence, 


to exclude every reasonable*? or 


possible*? conclusion other than that reached. 


trial Accident Commission, 295 P. 513, 
514, 211 Cal. 398. 


39. Cal.—Tartar v. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 218 P. 39, 191 Cal. 703. 


Ill.—Vulcan Detinning Co. v. In- 
dustrial Commission, 128 N.E. 917, 295 
Ill. 141;° Peoria Ry. Terminal Co. Vv. 
Industrial Board, 116 N.E. 651, 279 
Ill. 352; Ohio Bldg. Safety Vault Co. 
Yi Industrial Board, 115 N.E. 149, 277 
Ill. 96. 


Ind.—Swing vi Kokomo Steel & 
Beane Co., 125 NE. 471, 75 Ind.App. 
24. 


Iowa.—Enfield” v. Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Guthrie v. Iowa Gas & Elec- 
tric Co., 204 N.W. 225, 200 Iowa 150; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 598, 195 Iowa 334. 


Kan.—Kearns v. Reed, 12 P.(2d) 
820, 1386 Kan. 36; Supica v. Armour 
& Co., 293 P. 483, 131 Kan. 756; May- 
eur v. J. R. Crowe Coal & Mining Co., 
186 P. 1035, 106 Kan. 123. 


Ky.—Consolidated Coal Co. v. Rat- 
liff, 288 S.W. 1057, 217 Ky. 103; Val- 
entine v. Weaver, 228 S.W. 1036, 191 
Ky. 37. 


Mass.—Murphy’s Case, 119 N.E. 657, 
230 Mass. 99; In re Von Ette, 111 
ee 696, 223 Mass. 56, L.R.A.1916D 


Mich.—Ginsberg v. Burroughs Add- 
ing Mach. Co., 170 N.W. 15, 204 Mich. 
130; Meyers v. Michigan Cent. R. Co., 
165 N.W. 703, 199 Mich. 134; Draper 
v. Regents of University of Michigan, 
161 N.W. 956, 195 Mich. 449; Cline 
v. Studebaker Corp., 155 N.W. 519, 
189 Mich. 514, L:R.A.1916C 1139; 
Zable v. Blair, 148 N.W. 243, 182 Mich. 


Mo.—Zimmerman v. Goodfellow 
Lumber Co., (App.) 56 S.W.(2d) 608. 


Mont.—Williams _ v. Brownfield- 
Canty Carpet Co., 26 P.(2d) 980. 


N.Y.—Tirre v. Bush Terminal Co., 
158 N.Y.S. 883, 172 App.Div. 386. 


Pa.—Wolford v. Geisel Moving & 
Storage Co., 105 A. 831, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312. 


Utah.—Atna Life Ins. Co. v. Indus- 
trial Commission of Utah, 231 P. 442, 
64 Utah 415; Chief Consol. Mining Co. 
v. Salisbury, 210 P. 929, 61 Utah 66. 


Va.—National Surety Co. v. Roun- 
tree, 147 S.E. 587, 152 Va. 150. 


40. Ginsberg v. Burroughs Adding 
Mach. Co., 170 N.W. 15, 204 Mich. 130; 
Zimmerman v. Goodfellow Lumber 
Co., (Mo.App.) 56 S.W.(2d) 608; 
AMtna Life Ins. Co. v. Industrial Com- 
mission of Utah, 231 P. 442, 64 Utah 
415; Chief Consol. Mining Co. v. Sal- 
isbury, 210 P. 929, 61 Utah 66. 


41. Kearns v. Reed, 12 P.(2d) 820, 
136 Kan. 36; Supica v. Armour & Co., 
293 P. 488, 131 Kan. 756. Contra Ohio 
Bldg. Safety Vault Co. v. Industrial 
Board, 115 N.E. 149, 277 Ill. 96. 


42. Demastes Vv. State Compensa- 
tion Com’r, 165 S.E. 667, 112 W.Va. 
498. But see Moffett v. Bozeman Can- 
ning Co., (Mont.) 26 P.(2d) 973, 978 
(holding that “if the circumstantial 
evidence in this case furnishes sup- 
port for the claimant’s theory, and 
thus tends to exclude any other the- 
ory, it is sufficient’’). 


For later oases, developments and changes in the law see Annotations, same title and section number, 
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Hearsay. In the absence of statutory provisions 
whose effect is otherwise,*® compensation cannot be 
awarded, or a finding based, on hearsay evidence 
alone,t# nor can it be awarded where a fact of 
which proof is essential in order to support the claim 
is shown by hearsay declarations alone.*® 


Res geste. 


award.*& 


Favoring claimant. In determining the sufficiency 
of evidence, doubts should be resolved in favor of 


Statements of the employee consti- 
tuting part of the res geste may support an 
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eree,5° 
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and liberally*® construed in his favor. 


Special rules as to board, commission, or ref- 
On a trial of issues of fact, a board or com- 
mission, or a member thereof, like any other trier 
of fact, whether court or jury,®! is the sole judge 
of the facts,5? the eredibility of the witnesses,>* and 
the weight to be given their testimony,®* and may 
accept or reject the testimony of a witness,®® or 


disbelieve any part of a witness’ testimony which 


elaimant,*? and the evidence should be reasonably*® 


43. See infra text and notes 81, 82. 


44. Cal.—cConnolly v. Industrial 
Accident Commission of California, 
160 P. 239, 173 Cal. 405; Employers’ 
Assur. Corp. v. Industrial Accident 
Commission, 151 P. 423, 170 Cal. 800; 
Englebretson v. Industrial Accident 
Commission, 151 P. 421, 170 Cal. 793. 
But see infra text and note 81. 


Colo.—Olson-Hall _ v. Industrial 
Commission of Colorado, 205 P. 527, 
71 Colo. 228. 


Ind.—Indiana Bell Telephone Co. v. 
Haufe, 144 N.E. 844, 81 Ind.App. 660. 


Ky.—Consolidated Coal Co. v. Rat- 
liff, 288 S.W. 1057, 217 Ky. 103; Val- 
entine v. Weaver, 228 S.W. 1036, 191 
Ky? 32. 


Me.—Strout’s Case, 140 A. 377, 126 
Me. 579; Mailman v. Record Foundry 
& Machine Co., 106 A. 606, 118 Me. 172. 


Mich.—Blozina vy. Castile Mining 
_ Co., 178 N.W. 57, 210 Mich, 349; Reck 

v. Whittlesberger, 148 N.W. 247, 181 
Mich. 463, 52 L.R.A.N.S. 930, Ann.Cas. 
1916C 771. 


Mo.—Lanahan v. Hydraulic-Press 
Brick Co., (App.) 55 S.W.(2d) 327; 
Schaefer v. St. Louis Independent 
Packing Co., 38 S.W.(2d) 303, 225 
Mo.App. 506. 


N.J.—Friese v. Nagle Packing Co., 
166 A. 307, 110 N.J.Law 588 [aff 160 
A. 765, 10 N.J.Misc. 795]. 


N.Y.—State Treasurer v. West Side 
Trucking Co, 135 N.E. 244, 233 N.Y. 
202; Belcher v. Carthage Machine Co., 
T200N- EN, Lob) 224. IN. Y. 98205) Carroll 
v. Knickerbocker Ice Co., 113 N.E. 507, 
218 N.Y. 439, Ann.Cas.1918B 540. 


Okl.—American Tank & Equipment 
Corporation v. Templeton, 16 P.(2d) 
255, 160 Okl. 88. 


Pa.—Wolford v. Geisel Moving & 
Storage Co., 105 A. 831, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312. 


Utah.—Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 277 
P. 206, 74 Utah 103; Fish Lake Re- 
sort Co. v. Industrial Commission of 
Utah, 275 P. 580, 73 Utah 479; Zion’s 
Co-op. Mercantile Institution v. In- 
dustrial Commission of Utah, 262 P. 
99, 70 Utah 549; Frederickson v. In- 
dustrial Commission of Utah, 249 P. 
480, 68 Utah 206; Park City v. In- 
dustrial Commission of Utah, 224 P. 
655, 63 Utah 205; Rockefeller v. In- 
dustrial Commission of Utah, 197 P. 
1038, 58 Utah 124; Garfield Smelting 
Co. v. Industrial Commission of Utah, 
iS. Ot, bom tan Looe 


Wis.—Lloyd-McAlpine Logging Co. 
v. Whitefish, 206 N.W. 914, 188 Wis. 
642. 


“This court has held that great lib- 
erality should be allowed in estab- 
lishing claims under this statute, but 
in the final analysis, notwithstanding 


, 


* 


such liberality, there must be evi- 
dence setting forth facts of a proba- 
tive character, outside of hearsay 
statements, to prove the award and 
show it is fair and just.” Belcher v. 
Carthage Machine Co., 120 N.E. 735, 
736, 224 N.Y. 326. 


[a] Reason for rule.—“Every ma- 
terial finding that is entirely based on 
hearsay or other incompetent evi- 
dence is not supported by substantial 
evidence, and cannot be permitted to 
stand if seasonably and properly as- 
sailed.” Garfield Smelting Co. v. In- 
dustrial Commission of Utah, 178 P. 
57, 68, 53 Utah 149 [quot Frederick- 
son v. Industrial Commission of Utah, 
249 P. 480, 482, 68 Utah 206 and Rock- 
efeller v. Industrial Commission of 
Utah, 197 P. 1038, 1042, 58 Utah 124]. 


45. Jack v. Morrow Mfg. Co., 185 
N.Y.S. 588, 194 App.Div. 565. 


46. Guyer v. Equitable Gas Co., 
123 A. 590, 279 Pa. 5; Milwaukee First 
Nat. Bank v. Industrial Commission, 
154 N.W. 847, 161 Wis. 526, 529 (where 
the court said: “It is insisted that the 
evidence of Schrantz to the effect that 
at about 9 o’clock deceased entered 
the room where he was working, 
sucking his thumb, and stated that 
he had pricked it, was not compe- 
tent evidence as part of the res 
geste. Deceased was at the bank on 
duty on the night in question. He 
appeared before Schrantz sucking his 
thumb and made the statement that 
he had pricked it. It also appears 
from the evidence that it was his cus- 
tom to suck the part injured imme- 
diately upon receiving an injury, and 
that he was in perfect condition when 
he entered the bank that evening. 
We think the evidence of Schrantz 
was competent as part of the res 
geste’). 


47. Butt’s Case, 132 A. 698, 125 
Me. 245; Ballon’s Case, 116 A. 591, 121 
Me. 282; Corral v. William H. Ham- 
lyn & Son, 94 A. 877, 38 R.I. 249. 


48. Wall v. Lemons, (Mo. 
App.) 51 S.W.(2d) 194. 


49. Wall v. Lemons, Inc., supra; 
Lively v. State Compensation Com’r, 
(W.Va.) 167 S.E. 583; Fulk v. State 
Compensation Com’r, 166 S.E. 5, 112 
W.Va. 555. 


50. Comparative amount of evi- 
dence to support board’s finding see 
supra text and note 49. 


51. Rukavina v. Industrial Com- 
mission of Utah, 248 P. 1103, 68 
With 


52. Rukavina v. Industrial Com- 
mission of Utah, supra. 


53. Hansen v. Frankfort Chair Co., 
60 S.W.(2d) 349, 249 Ky. 194; War- 
ren’s Case, 172 N.E. 254, 272 Mass. 
127; Johnson’s Case, 155 N.E. 460, 258 
Mass. 489; Rukavina v. Industrial 
Commission of Utah, 248 P. 1103, 68 
Utah 1. 


Inc., 


appears to be not entitled to credit;>* but may not, 
any more than a court or jury,®’ arbitrarily or ca- 


[a] Usual tests.—‘“Evidence of- 
fered before the Industrial Commis- 
sioner ‘is subject to the uSual tests 
of credibility.” Serrano v. Cudahy 


Packing Co., 190 N.W. 132, 133, 194 
Iowa 689. 
[b] Single member and reviewing 


board are not’ bound to believe all 
the testimony. Warren’s Case, 172 N. 
E. 254, 272 Mass. 127. 


[c] Unimpeached testimony.— 
“The commission. . . must accept 
as true the positive, unimpeached 


testimony of credible witnesses, un- 
less the same is inherently improb- 
able, or rendered so by facts and cir- 
cumstances disclosed at the hearing.” 
Manley v. Harvey Lumber Co., 221 N. 
W. 913, 914, 175 Minn. 489; Babich 
v. Oliver Iron Mining Co., 195 N.W. 
784, 785, 202 N.W. 904, 157 Minn. 122. 
To same effect Campbell v. Nelson, 
220 N.W. 401, 403, 175 Minn. 51. 


54. Santa Ana Sugar Co. of Santa 
Ana v. Industrial Accident Commis- 
sion, 170 P. 630, 35 Cal.App. 652; Ruk- 
avina v. Industrial Commission of 
Utah, 248 P. 1108, 68 Utah 1. 


[a] Greater and lesser quantities. 
—‘“The commission was not bound to 
take the greater quantity of the evi- 
dence as against the lesser.” ‘Santa 
Ana Sugar Co. of Santa Ana vy. In- 
dustrial Accident Commission, 170 P. 
630,° 681, 35 Cal.App. 652. ‘5 


55. Joyce v. U. S. Deputy Commis- 
sioner for First Compensation Dist., 
33 F.(2d) 218; William Simpson Con- 
struction Co. v. Industrial Accident 
Commission of California, (Cal.App.) 
240 P. 58; De Caprio v. General Elec- 
tric Co., 218 N.Y.S. 2138, 218 App.Div. 
810 [rev on other grounds 155 N.E. 
756, 244 N.Y. 500]. 


[a] Medical testimony.—(1) “‘The 
power of the Commission to reject 
. . . [medical] evidence is the same 
as that of a court or jury in an ac- 
tion before a court of justice.” Wil- 
liam Simpson Construction Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, (Cal.App.) 240 P. 58, 59. (2) 
“It was the exclusive province of the 
State Industrial Board to accept or 
reject the testimony of . [a doc- 
tor].”’ De Caprio v. General Electric 
Co n2ls NYS: (203% 24,227 3 Ap pabiive 
310 [rev on other grounds 155 N.E. 
756, 244 N.Y. 500]. (3) “A pure gues- 
tion of fact was before the deputy 
and decided by him. He had a right 
to ignore the opinion of the doctors 
and to rely on other evidence and his 
own observations and judgment.” 
Joyce v. U. S. Deputy Commissioner 
for First Compensation Dist., 33 F. 
(2d) 218, 219. 


56. Johnson’s Case, 155 N.E. 460, 
258 Mass. 489; Fitzgibbons’ Case, 119 
N.E. 1020, 230 Mass. 473. 


57. Rukavina y. Industrial Com- 
mission of Utah, 248 P. 1103, 68 
Utah 1. 
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priciously disbelieve5*® or disregard®® testimony or 
evidence, and, although a commission,®° ¢commis- 
sioner,®! or referee®? is not necessarily concluded 
by undisputed or uncontradicted evidence, a com- 
mission may not, without sufficient cause, arbi- 
trarily refuse to follow the uncontradicted evi- 
dence,®*. or disregard such evidence without some 
reasonable basis for doing so,®* or for disbelieving 
it.25 As against authority holding to the contra- 
ry,°® it has been held that, in the absence of stat- 
utory delegation of such power, an industrial e¢om- 
mission has no power to prescribe, in a rule of pro- 
cedure, what particular evidence is necessary to 
establish particular facts,°7 and that such preserip- 
tion is not authorized by a provjsion that the com- 
mission shall not be bound by the usual common-law 
or statutory rules of evidence, or by technical or 
formal rules of procedure.*® Despite the rule that 
compensation boards will not be held to the same 
technicalities in the hearing of evidence as prevails 
in trials before regularly constituted courts,®® the 
testimony should not.be wholly incompetent’? and 
must have some relevancy, probative value, toward 
the establishment of the principal fact.71 Thus a 


provision that proceedings before a board or @ém-*} 


mission shall be simple and summary does not au- 
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[§ 912 
thorize the basing of a finding on incompetent evi- 
dence whieh is without substantial force,7? nor does 
a provision that the board or any referee shall not 
be bound by the technical rules of evidence in con- 
ducting any hearing or investigation;’* likewise, 
a provision abolishing the common-law and_ statu- 
tory rules of evidence does not dispense with the 
necessity for legal evidence in support of a claim,** 
nor does a provision that neither the board of arbi- 
tration nor the commissioner shall be bound by 
common-law or statutory rules of evidence or by 
technical or formal rules’ of procedure.*®> Further, 
although the statute authorizes the board or com- 
mission to disregard the “technical rules” of evi- 
dence, an award cannot stand where a finding of a 
jurisdictional fact is without any support except 
that of hearsay testimony, the rile against hearsay 
not being a “technical rule;”7* “but, by other au- 
thority, an act under which the commission is not 
to be governed by common-law rules of evidence, 
and under which hearsay evidence is admissible, 
gives the commission discretion to give probative 
weight. to hearsay evidence,’? even if the evidence 
other than the hearsay is in itself insufficient to 


‘support the findings,7® and, under provisions to the 


effect that no award shall be invalidated because of 


58. Hufstetler v. Department of 
Industrial Relations, Division of In- 
dustrial Accidents and Safety, 290 P. 
922, 107 Cal.App. 741; Rukavina v. 
Industrial Commission of Utah, 248 
P. 1108, 68 Utah 1. 


59. Rukavina v. Industrial Com- 
mission of Utah, supra. 


60. Miller v. Gardner & Lindberg, 
180 N.W. 742, 190 Iowa 700; Camp- 
bell v. Nelson, 220 N.W. 401, 175 Minn. 
51; Babich v. Oliver Iron Mining Co., 
195 N.W. 784, 202 N.W. 904, 157 Minn. 
122. 


61. Serrano v. Cudahy Packing Co., 
_ 190 N.W. 132, 194 Iowa 689. 


62. Babich v. Oliver Iron Mining 
Co., 195 N.W. 784, 202 N.W. 904, 157 
Minn. 122. 


63. Botonakis v. Industrial Com- 
mission of Utah, 246 P. 704, 67 Utah 
193; Perpinakis v. Industrial Com- 
mission of Utah, 246 P. 704, 67 Utah 
192; Stavrianoudakis v. Industrial 
Commission of Utah, 246 P. 704, 67 


Utah 191; Manourakis v. Industrial 
Commission of Utah, 246 P. 704, 67 
Utah 191; Psaroudakis v. Industrial 
Commission of Utah, 246 P. 703, 67 
Utah 190; Tjagarakis v. Industrial 
Commission of Utah, 246 P. 703, 67 
Utah 189; Kavalinakis v. Industrial 


Commission of Utah, 246 
Utah 174. 


64. Moschogianis v. Concrete Ma- 
terial & Mfg. Co., 228 N.W. 607, 608, 
179 Minn. 177 (where the court said: 
“Positive undisputed testimony of un- 
impeached, competent, and credible 
witnesses cannot be disregarded un- 
less, due to its improbability or in- 
consistency, a reasonable ground for 
disregarding it appears in the rec- 
ord’). See Cheney v. Department of 
Labor and Industries of State of 
Washington, 26 P.(2d) 393, 394 (where 
the court said: “After reading and 
considering the testimony in this 
case, we see no reason why it should 
be disregarded or disbelieved’”’). 


[a] Ground for disregarding.—‘If 
the testimony of an unimpeached wit- 
ness is so improbable or contains so 
many contradictions as to furnish 


P. 698, 67 


substantial reasons for believing it 
to be false, such testimony may be 
disregarded.” Campbell v. Nelson, 
220 N.W. 401, 403, 175 Minn. 51. 


65. Harness v. Industrial Commis- 
sion of Utah, (Utah) 17 P.(2d) 277. 


66. Meade v. Wisconsin Motor 
Mfg. Co., 169 N.W. 619, 168 Wis. 250. 


67. Livingston v. Industrial Com- 
mission of Utah, 251 P. 368, 369, 68 
Utah 567. 


“The authority of the commission 
to promulgate rules of procedure 
having to do with the administration 
of the Workmen’s Compensation Act 
may be conceded. Whenever, how- 
ever, the commission undertakes by 
rules of procedure to prescribe the 
particular evidence which alone will 
entitle an applicant to compensation 
in a particular accidental injury, the 
commission is no longer confining 
its acts to procedure, but is enter- 
ing the domain of substantive law. 
The commission is thus undertaking 
by rules thus formulated to deny an 
applicant the right to compensation 
in the absence of the particular evi- 
dence specified in the rules, regard- 
less of the fact that there may have 
been an accidental injury in the par- 
ticular instance. The authority 
to prescribe what particular evidence 
is necessary to establish any given 
fact is peculiarly within the province 
of the Legislature.” Livingston v. 
Industrial Commission of Utah, su- 
pra. 


68. Livingston v. Industrial Com- 
mission of Utah, supra. 


69. See supra § 885. 


70. Rex Coal Co. v. Campbell, 281 
S.W. 1039, 213 Ky. 636. 


71. Rex Coal Co. v. Campbell, su- 
pra. 


72. Consolidated Coal Co. v. Rat- 
liff, 288 SW. 2:057,. 2107 Ky. 1033) Val- 
entine v. Weaver, 228 S.W. 1036, 191 
Ky. 37; Holliday v. Walls, (Mo.App.) 
64 S.W.(2d) 318. 


[a] Reason for rule.—‘“It was the 
evident aim of the Legislature, in 
the passage of the act that contro- 


versies arising thereunder should be 
promptly adjusted without regard to 
technical rules which oftentimes de- 
lay regular litigation; a simplified 
procedure in such matters was 
sought. But this does not mean that 
the elementary and fundamental prin- 
ciples of a judicial inquiry should not 
be observed. The act permits liber- 
ality in investigation and no more, 
and when incompetent and irrelevant 
testimony has been excluded, the find- 
ings and award must rest upon some 
competent and relevant evidence of a 
sound, probative character, be it di- 
rect or circumstantial.” Valentine v. 
Weaver, 228 S.W. 1036, 1038, 191 Ky. 
37 [quot Consolidated Coal Co. v. Rat- 
liff, 288 S.W. 1057, 1058, 217 Ky. 103]. 


73. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


74. Royal v. Hawkeye Portland Ce- 
ment Co., 192 NaW. 406, 195 Iowa 534. 


75. Swim v. Central Iowa Fuel Co., 
215 N.W. 603, 204 Iowa 546; Garfield 
Smelting Co. v. Industrial Commis- 
sion of Utah, 178 P. 57, 53 Utah 133. 


76. Cal.—Employers’ Assur. Corp. 
v. Industrial Accident Commission, 
151 P. 423, 170 Cal. 800; Enslebretson 
v. Industrial Accident Commission, 
151 P. 421, 170 Cal. 798. But see in- 
fra text and note 81. 


Colo.—Olson-Hall We Industrial 
Commission of Colorado, 205 P. 527, 
71 Colo. 228. 


N.Y.—Carroll v. Knickerbocker Ice 
Coeds aNeE 50 Tne 8) Nave 4c oneAnm, 
Cas.1918B 540. 


Pa.—Wolford v. Geisel Moving & 
Storage Co., 105 A. 8381, 262 Pa. 454; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312. 


Utah.—Garfield Smelting Co. v. In- 
dustrial Commission of Utah, 178 P. 
Dipmoe Utabadloor 


77. National Surety Co. v. Roun- 
tree, 147 S.E. 537, 152 Va. 150; Amer- 
ican Furniture Co. v. Graves, 126 S.H. 
Zhe, ods Lad Vaso. 


78. American Furniture 
Graves, supra. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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the admission, in the discretion of the commission, 
of hearsay, or of any evidence not admissible un- 
der common-law or statutory rules of procedure, 
hearsay evidence has probative sufficiency if in the 
judgment of the commission it carries with it con- 
vineing foree,7® and, in this class of cases, it 1s 
legal evidence®® and may be sufficient in itself to 
sustain an award’? or to establish any fact at is- 
sue.82_ Reports, doeuments, and publications which, 
by the terms of the act, a commission is entitled to 
receive and consider in evidence may be sufficient 
to sustain a finding by it.®8 


Miscellaneous rules. In weighing the evidence and 
determining its sufficiency, any rules of law or pre- 
sumptions that may govern or prevail in the par- 
ticular ease should be kept in mind and given ef- 
fect.8¢ In order to impose liability by virtue of cus- 
tom, the proof must be clear and convincing as to 
the antiquity, duration, and universality of the usage 
in the locality where it is claimed to exist.8°> Cogent 
reasons and circumstances which strerfgthen the 
opinion of expert witnesses as to a scientific fact 
in issue and tend to weaken opposite expert opinions 
may determine the issue.8* Facts established by a 
claimant without counsel should not be unduly nar- 
rowed or minimized.87 A claimant is not bound by 
any mistaken statement, made as a witness, by reason 
of his confusion, excitement, or inexperience.*®® 


[§ 913] b. Employments Included—(1) In Gen- 
eral. The general rules relating to the weight and 
sufficiency of evidence in compensation cases*® and 


SEOnLe. ce hoya the contrary ] 
would be to hold that the statute, in 91 
making the hearsay evidence admis- g: 
sible, did an useless and senseless 92. 
thing.”’” American Furniture Co. v. 
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90. See Evidence §§ 1730-1806. 
See cases infra this section. 


Colo.—Hoshiko _ v. 
Commission of Colorado, 266 P. 1114, 
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in civil actions generally®® apply where issues are 
raised as to whether particular employments are 
within the compensation acts.°!| Thus evidence has 
been held sufficient or insufficient to show that par- 
ticular persons came or did not come within the 
compensation acts as being engaged in agricultural 
pursuits or farm labor,®? commercial threshing,®* 
common earriage by steam railway,®* domestic serv- 
ice or work,°®® extrahazardous employment,?*® hazard- 
ous employment or occupation,®* manual or me- 
chanical work,®® nursing,®® service of meals to 
transients,! structural iron work,? trade, business, 
or occupation carried on for pecuniary gain,® trans- 
fer and storage business,‘ trucking,® or in the busi- 
ness of wood sawing.® 


[§ 914] (2) Employment in Interstate or Intra- 
State Commerce. Speculation that some of an em- 
ployee’s duties may have been directed to intra- 
state, rather than interstate, commerce cannot sup- 
port an award of compensation.‘ In other cases, 
evidence has been held sufficient® or insufficient® to 
show that an employee was engaged in interstate 
commerce, or insufficient to show that he was not,?° 
or sufficient to show that he was engaged in intra- 
state commerce. 


[§ 915] c. Employers within Intent of Acts—(1) 
In General. In particular cases, the weight and suf- 
ficiency of evidence to show that one person, entity, 
or group, rather than another was the employer of 
an injured employee have been adjudged,*? and in 


386. 


3. Merriam v. Brooks, 196 N.Y-S. 
257, 203 App.Div. 52. 


4. Hasty Messenger Service v. Mc- 


Industrial 


Graves, supra. 


79. London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
sion of California, 263 P. 196, 203 
Cal. 12; State Compensation Ins. 
Fund v. Industrial Accident Commis- 
sion of California, 231 P. 996, 195 Cal. 
174. 


80. London Guarantee & Accident 
Co. v. Industrial Accident Commission 
of California, 263 P. 196, 203 Cal. 12; 
State Compensation Ins. Fund v. In- 
dustrial Accident Commission of Cali- 
fornia, 231 P. 996, 195 Cal. 174. 


81. London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
sion of California, 263 P. 196, 203 Cal. 
12; State Compensation Ins. Fund v. 
Industrial Accident Commission of 
California, 231 P. 996, 195 Cal. 174. 


82. London Guarantee & Accident 
Co. v. Industrial Accident Commission 
of California, 263 P. 196, 203 Cal. 12. 


83. Bige v. State Industrial Acci- 
dent Commission, 287 P. 577, 105 Cal. 
App. 210. 

84. Czuczko v. Golden-Gary Co., 
ri N.E. 466, 179 N.E. 19, 94 Ind.App. 


85. Davis v. North State Veneer 


Seer en, 156 S.E. 859, 200 N.C. 


86. Montgomery v. Milldale Farm 
& Live Stock Improvement Co., 246 
N.W. 734, 124 Neb. 347. 


87. Ryerson v. A. BE. Bounty Co., 
140 A. 728, 107 Conn. 370. 


88. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 637, 320 Ill. 281. 


89. See supra § 912. 
{71 Cc. J.—69] 


83 Colo. 556. 


Idaho.—Gloubitz v. Smeed Bros., 
21 P.(2d) 78. 


Minn.—Hebranson Vv. Fairmont 
ae 245 N.W. 188, 187 Minn. 
260. 


N.Y.—Posey v. Moynehan, 186 N.Y. 
S. 758, 195 App.Div. 440. 


Tex.—Fidelity Union Casualty Co. 
v. Carey, (Civ.App.) 38 S.W.(2d) 169 
[aff (Commn.App.) 55 S.W.(2d) 795]. 


93. Charpentier v. Cumming, 227 
N.W. 663, 178 Minn. 519. 


94. State v. District Court of Ram- 
ae County, 172 N.W. 310, 142 Minn. 


95. Douglas v. Industrial Accident 
Commission, 287 P. 147, 105 Cal.App. 
att Geary v. Martin, 101 Pa.Super. 
sil. 


96. Bacon v. Emerson-Branting- 
ham Co., 213 Ill.App. 96. 


97. Spurrier Lumber Co. v. Cook, 
14 P.(2d) 686, 159 Okl. 186; Harbour- 
Longmire-Pace Co. v. State Industrial 
Commission, 296 P. 456, 147 Okl. 207; 
Maryland Casualty Co. v. State Indus- 
trial Commission, 284 P. 644, 141 Okl. 
202; Svoboda v. Brooking, 270 P. 575, 
132 Okl. 290. 


98. Republic Supply Co. v. Davis, 
14 P.(2d) 222, 159 Okl. 21; Motor 
Equipment Co. v. Stephens, 292 P. 


63, 145 Okl. 156. 


99. Hardy Sanitarium v. De Hart, 
22 P.(2d) 379, 164 Okl. 29. 


1. Garren v. Industrial Commis- 
sion, 172 N.E. 49, 340 Ill. 95. 


2. Texas Employers’ Ins. Ass’n v. 
Wolfe, (Tex.Civ.App.) 47 S.W.(2d) 


Cartney, 8 P.(2d) 716, 155 Okl. 192. 


5. Pacific Employers’ Ins. Co. v. 
Department of Industrial Relations, 
267 P. 880, 91 Cal.App. 577. 


6. McAllister v. Cobb, 263 N.Y.S. 
349, 237 App.Div. 674. 


7. Philadelphia & R. Ry. Co. v. 
Polk, 41 S.Ct. 518, 256 U.S. 332): 65 
see 958 [rev 109 A. 627, 266 Pa. 


8. Walker v. Chicago, I. & L. Ry. 
Co., 117 N.E. 969, 66 Ind.App. 165; 
O’Neill v. Sioux City Terminal Ry. 
Co., 186 N.W. 633, 193 Iowa 41; Dade 
v. New York Cent. R. Co., 206 N.Y.S. 
519, 210 App.Div. 508; Dunkell v. 
Pennsylvania R. Co., 163 A. 70, i0 
Pa.Super. 356 [cert den 53 S.Ct. 527 
289 U.S. 727, .77 L.Ed. 1476]. 


9. Southern Ry. Co. v. Brown, 134 
So. 643, 223 Ala. 140; Atchison, T. & 
S. F. Ry. Co. v. Industrial Commis- 
Sion, 125 N.E. 380, 290 Ill. 590 [cert 
gon aes Bee) 252 U.S. 583, 64 L. 

: ; Savich v. Hines, 182 N.W. 
924, 174 Wis. 181. 


10. Paden v. Rockford Palace Fur- 
niture Co., 220 Ill.App. 534 [cert den 
42 S.Ct. 54, 257 U.S. 645, 66 L.Ed. 413); 
Chicago, M. & St. P. Ry. Co. v. Turpin, 
145 N.E. 316, 82 Ind.App. 78. 


11. Hanna v. Erie R. Co., 
179, 8 N.J.Mise. 829. rey 


12. Ala.—J. E. Ross & Co. v. Col- 
ne tat 28 ioe 224 Ala. 453 [foll 
lop oss o. v. Alli 5 S 
765, 224 Ala. 455]. este a 


Cal.—Department of Natural HRe- 
sources, Division of Fish and Game 
v. Industrial Accident Commission, 
14 P.(2d) 746, 216 Cal. 434; Monte- 
zuma Mountain Ranch School vy. In- 
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entities claimed to be employers within compensa- 
tion acts were such in fact, or insufficient to show 


others the evidence has been held sufficient!? or 
insufficient!+ to show that particular persons or 


dustrial Accident Commission of Cal- 
ifornia, 258 P. 84, 201 Cal. 603; White 
v. Industrial Accident Commission of 
California, 218 P. 414, 192 Cal. 16; 
Worswick Street Paving Co. v. Indus- 
trial Accident Commission, 185 P. 
959, 181 Cal. 787; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 958, 181 Cal. 785; 
Worswick Street Paving Co. v. Indus- 
trial Accident Commission, 185 P. 958, 
181 Cal. 784; Worswick Street Pav- 
ing Co. vy. Industrial Accident Com- 
mission, 185 P. 953, 181 Cal. 550; 
Georgia Casualty Co. v. Industrial 
Accident Commission, 170 P. 625, 177 
Cal. 289; Zurich General Accident 
& Liability Assur. Co. v. Industrial 
Accident Commission, (App.) 22 P. 
(2d) 572; Ocean Accident & Guaran- 
tee Corporation v. Industrial Accident 
Commission of State of California, 
(App.) 22 P.(2d) 588; Pacific Indem- 
nity Co. v. Industrial Accident Com- 
mission, 288 P. 129, 105 Cal.App. 535; 
New York Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 252 P. 775, 80 Cal.App. 713. 


Colo.—Industrial Commission of 
Colorado v. Globe Indemnity Co., 235 
P. 576, 77 Colo. 251. 


Ga.—Small v. Nu Grape Co. of 
America, 167 S.E. 607, 46 Ga.App. 306. 


Ill.— Rockford City Traction Co. v. 
Industrial Commission, 129 N.E. 135, 
295 Ill. 358. 


Ind.—Crawfordsville Shale Brick 
Co. v. Starbuck, 141 N.E. 7, 80 Ind. 
App. 649. 


Ilowa.—Murphy v. Shipley, 
W. 497, 200 Iowa 857. 


Kan.—Wyant v. Douglas Coal Co., 
252 RP. 237, 122 Kan. 469;. Spencer v. 
Marshall, 191 P. 468, 107 Kan. 264. 


Ky.—Reliance Coal & Coke Co. v. 
Smith, 266 S.W. 1094, 206 Ky. 320. 


La.—Whitley v. MHillyer-Deutsch- 
Edwards, Inc., (La.App.) 142 So. 798; 
Sizemore v. Kirkland Timber Co., 131 
So. 501, 15 La.App. 229; Jackson v. 
Forest Product Chemical Co., 121 So. 
676, 10 La.App. 623. 


Me,—Saunders’ Case, 136 A. 722, 126 
Me. 144. 


Mich.—Flint v. Van Maanen, 236 N. 
W. 835, 254 Mich. 230; Winters v. 
Miller, 199 N.W. 642, 227 Mich. 602; 
Scott v. O. A. Hankinson & Co., 171 
N.W. 489, 205 Mich. 353. 


Minn.—Melhus v. Sam Johnson & 
Sons Fisheries Co., 247 N.W. 2, 188 
Minn. 304; Janosek v. Farmers’ Co- 
Op. Creamery Co., 234 N.W. 870, 182 
Minn. 507; Tschida v. Bratt, 228 N.W. 
935, 179 Minn. 277. 


Mo.—Hinkle v. Miller, (App.) 56 S. 
W.(2d) 825; Fischer v. Stephens Col- 
lege of Columbia, (App.) 47 S.W.(2da) 
1101; Cobb v. Standard Accident Ins. 
Co., (App.) 31 S.W.(2d) 573. 


N.J.—Collawn v. 25 North Harrison 
St. Corporation, 165 A. 91, 11 N.J.Misc. 
44 faff 162 A. 115, 10 N.J.Mise. 946]. 


N.Y.—Newham v. Chile Explora- 
tion Co., 187 N.Y.S. 31, 195 App.Div. 
291 [rev on other grounds 133 N.E. 
13'0,, 1232) N-Y. 37730 Tsangournos’-v. 
Smith, 171 N.Y.S. 256, 183 App.Div. 
(pile 

N.C.—Poole’s Dependents v. 
mon, 162 S.E. 198, 202 N.C. 172. 


N.D.—State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581; State v. 
Hought, 219 N.W. 218, 56 N.D. 663, 58 


205 N. 


Sig- 


A.L.R. 186. 
Okl.—Maryland Casualty Co. _v. 
Rose, 20 P.(2d) 1046, 163 Okl. 76; 


Federal Surety Co. v. Robbins, 8 P. 
(2d) 729, 155 Okl. 192; Starnes v. 
Brown, 8 P.(2d) 725, 155 Okl. 189; 
Shell Petroleum Corporation v. Rock- 
land Oil Co., 7 P.(2d) 451, 154 OKI. 
207; New York Indemnity Co. v. Fer- 
rell, 286 P. 314, 142 Okl. 235; Courson 
v. Consolidated Fuel Co., 249 P. 155, 
121. Oki. 170. 


S.D.—Cassels v. H. W. Cassels & 
Co., 242 N.W. 587. 


Tex.—Beeman v. Georgia Casualty: 


Co., (Commn.App.) 41 S.W.(2d), 39 
[rev (Civ.App.) 24 S.W.(2d) 799]; 
New Amsterdam Casualty Co. v. Har- 
rington, (Commn.App.) 290 S.W. 726 
{rev (Civ.App.) 283 S.W. 261]; Texas 
Employers’ Ins. Ass’n v. Wolfe, (Civ. 
App.) 47 S.W.(2da) 386; Gulf Refining 
Co. v. Williams, (Civ.App.) 46 S.W. 
(2d) 356; Texas Employers’ Ins. Ass’n 
v. Finney, (Civ.App.) 45 S.W.(2d) 298; 
Federal Surety Co. v. Scott, (Civ. 
App.) 22 S.W.(2d) 157; Lumbermen’s 
Reciprocal Ass’n y. Carter, (Civ.App.) 
19 S.W.(2d) 346. i 


ay w+ 

Utah.—Putnam v. Industrial Com- 
mission, 14 P.(2d) 973, 80 Utah 187; 
Burke vy. Industrial Commission of 
Utah, 286 P. 623, 75 Utah 441; Co- 
lumbia Casualty Co. v. Industrial 
Commission of Utah, 281 P. 198, 74 
Utah 597. 4 


Va.—National Surety Co. v. Roun- 
tree, 147) Sh. 537, 1152, Vaz p00: 


Wis.—Packard v. Murphy, 250 N. 
W. 768; Gustafson v. Gustafson, 216 
N.W. 132, 194 Wis. 186. 


Wyo.—In re Karos, 243 P. 5938, 34 
Wyo. 357. 


[a] Contractor, not city.—Tschida 
v. Bratt, 228 N.W. 935, 179 Minn. 277. 


{[b] Fish and game commission, 
not private employer.—Department 
of Natural Resources, Division of 
Fish and Game vy. Industrial Accident 


oa aunaoe 14 Pe 2d) sO neon Cale 
[c] House owner, not mortgagee. 


—Collawn v. 25 North Harrison St. 
Corporation, 162 A. 115, 10 N.J.Misc. 
946 [aff 165 A. 91, 11 N.J.Misc. 44]. 


[d] Partner, not partnership.— 
Winters v. Miller, 199 N.W. 642, 227 
Mich. 602; New York Indemnity Co. 
v. Ferrell, 286 P. 314, 142 Okl. 235. 


{e] Partnership, not partner.— 
Flint v. Van Maanen, 236 N.W. 835, 
254 Mich. 230; State v. Hought, 219 
N.W. 213, 56 N.D. 663, 58 A.L.R. 186; 
Federal Surety Co. v. Robbins, 8 P. 
(2d) 729, 155 Okl. 182; New Amster- 
dam Casualty Co. v. Harrington, (Tex. 
Commn.App.) 290 S.W. 726 [rev (Civ. 
App.) 283 S.W. 261]. 


{f] Private employer, not county. 
—Reliance Coal & Coke Co. v. Smith, 
266 S.W. 1094, 206 Ky. 320. 


{g] Surety, not contractor.—Na- 
tional Surety Co. v. Rountree, 147 S. 
BE. 537, 152 Va. 150. 


{h] Testimony of employee is suf- 
ficient: to establish the relation of 
employer and employee between him 
and the party claimed by him to be 
his employer, rather than a different 
party. Rockford City Traction Co. v. 
Industrial Commission, 129 N.E. 135, 
295 Ill. 358. 


[i] Device or subterfuge to defeat 
act.—(1) Evidence held not to show 


Kan. 


that a contractor’s affidavit that he 
owned timber being sold to a lumber 
company was a mere device to relieve 
the latter from liability for compen- 
sation. Whiteley v. Hillyer-Deutsch- 
Edwards, Inc., (La.App.) 142 So. 789. 
(2) Evidence held insufficient to 
support a finding that a contract 
whereby a third party took over the 
business in which an employee was 
injured was entered into with the ex- 
press purpose of attempting to defeat 
the compensation proceeding and 
avoid liability, and that it was a mere 
subterfuge designed to avoid and de- 
feat the provisions of the compensa- 
tion act. Putnam v. Industrial Com- 
mission, 14 P.(2d) “973, 80 Utah 187. 


General and spéeial employers see 
infra § 918. set 


13. Cal.— Tartar. v., Industrial Ac- 
cident Commission of State of Cali- 
fornia, 218 P. 39, 191 Cal. 703; New 
York Indemnity Co. v. Industrial Ac- 
cident Commission, 14 P.(2d) 160, 126 
Cal.App. 37; Zurich General Accident 


& Liability Ins. Co. v. Division of In- 


dustrial Accidents and Safety of 
State, 279 P. 473, 99 Cal.App. 767; 
Ragos v. Industrial Accident Commis- 
sion of California, 256 P. 487, 83 Cal. 


App. 313; Gray v. Industrial Accident 


Commission, 168 P. 702, 34 Cal.App. 


713. 


Ind.—Hadley v. Rogers, 133 N.E. 
401, 77 Ind.App. 2038; Fetterhoff v. 
Gee, 132 N.E. 596, 76 Ind.App. 489. 


Kan.—Ccoper v. George A. Fuller 
Const. Co., 207 P. 798, 111. Kan. 391; 
Se ie Marshall, 191 P. 468, 107 


Mass.—Warren’s Case, 172 N.E. 254, 
272 Mass. 127; Goffis Case, 125 N.E. 
145, 234 Mass. 116. 


Ohio.—State v. Industrial Commis- 
sion, 168 N.E. 840, 121 Ohio St. 338. 


Okl.—E. D. Bedwell Coal Co. v. 
State Industrial Commission, 11 P. 
(2d) 527, 157 Okl. 227; Bryant v. Seay, 
8 P.(2d) 138, 155 Okl. 39; Maryland 
Casualty Co. vy. Johnson, 272 P. 8338, 
134 Okl. 174. 


[a] Joint adventurers.—E. D. Bed- 
well Coal Co. v. State Industrial Com- 
mission, 11 P. (2d) 527, 157 OKI. 227. 


{b] Joint employers.—New York 
Indemnity Co. v. Industrial Accident 
Commission, 14 P.(2d) 160, 126 Cal. 
App. 37; Ragos v. Industrial Accident 
Commission of California, 256 P. 487, 


83 Cal.App. 313; Gray v. Industrial 
Aecident Commission, 168 P. 702, 34 
Cal.App. 713; 


Hadley v. Rogers, 133 
N.E. 401, 77 Ind.App. 203. 


[ec] Ostensible employer as actual 
employer.—Zurich General Accident 
& Liability Ins. Co. v. Division of In- 
dustrial Accidents and Safety of 
State, 279 P. 473, 99 Cal.App. 767. 


{d] Partnership.—Fetterhoff Vv. 
Gee, 132 N.E. 596, 76 Ind.App. 489; 
Sar Ses Case, 125 N.E. 145, 234 Mass. 


14. Garden City ‘Foundry Co. v. 
Industrial Commission, 138 N.E. 122, 
307 Ill. 76; Lay v. Pugh, 119 So. 456, 
9 La.App. 183; Paschke v. Backen, 
248 N.W. 428, 211. Wis. 450; Lezala 
v. Industrial Con@mission, 175 N.W. 
87, 176 N.W. 238, 170 Wis. 532. 


{a] Joint employers.—Paschke v. 
Backen, 248 N.W. 428, 211 Wis. 450. 


{[b] Ownership of business by al- 
leged employer held not proved by 
evidence. Putnam vy. Industrial Com- 


mission, 14 P.(2d) 973, 80 Utah 187. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 915-918] 


that an employer was within a class exempted from 
the operation of the compensation act,!® or that an 
employee of two employers was working only for 


one of them when injured.!® 


[§ 916] (2) Employment by Agent or Employee. 
In particular cases, evidence has been held suffi- 
cient?’ or insufficient’® to show an employer’s lia- 
bility for compensation as the employer of a per- 
son hired by another as the employer’s agent or 


employee. 


[§ 917] (8) Employers of Particular Numbers of 
In particular cases, the evidence has 


Employees. 


15. State v. District. Court of 
Ramsey County, 172 N.W. 310, 142 
Minn. 410 (common carrier of ex- 
press company held not exempted as 
a common carrier by steam railroad). 


16. Perry Canning Co. v. Industri- 
al Commission, 281 P. 467, 75 Utah 1. 


17. Ariz.—King v. Alabam’s 
Freight Co., 298 P. 634, 88 Ariz. 205. 


Cal.—Carlson v. Industrial Accident 
Commission, 2 P.(2d) 154, 213 Cal. 295 
{cert den 52 S.Ct. 199, 284 U.S. 681, 
76 L.Ed. 575]. 


Ill.—Davis v. Industrial Commis- 
sion, 1380 N.E. 333, 297 Ill. 29, 15 A.L. 
R. 732. 


La.—Jackson v. Forest Product 
Chemical Co., 121 So. 676, 10 La.App. 
623; Carter v. Colfax Lumber & 
See RATE. Co., 121 So. 233, 9 La.App. 


Minn.—Houser v. Osman Temple 
Ancient Arabic Order Nobles of Mys- 
tic Shrine, 248 N.W. 827; Yourzak 
v. Town of Platte, 209 N.W. 910, 168 
Minn, 245. 


Okl.—Barnsdall_ Refining Co. v. 
State Industrial Commission, 21 P. 
(2d) 749, 163 Okl. 154; Avttna Life Ins. 
Co. v. McMartin, 12 P.(2d) 226, 158 
Okl. 107; Galion Iron Works & Mfg. 
Co. v. State Industrial Commission, 
218 P. 842, 89 Okl. 27. 


Pa.—Vuyovich y. Philadelphia & 
Reading Coal & Iron Co., 98 Pa.Super. 
501. 


Tex.—Fidelity Union Casualty Co. 
vy. Arnold, (Commn.App.) 61 S.W.(2d) 
90 [aff (Civ.App.) 40 S.W.(2d) 954]. 


[a] Evidence held sufficient to 
show agent’s authority to hire.—King 
vy. Alabam’s Freight Co., 298 P. 634, 
38 Ariz. 205; Davis v. Industrial Com- 
mission,.130 N.E. 333, ,297 Ill. 29, 15 
Acid. tioc;)) Yourzak’.v; > Town’ of 
Platte, 209 N.W. 910, 168 Minn. 245; 
Fidelity Union Casualty Co. v. Ar- 
nold, (Tex.Commn.App.) 61 S.W.(2d) 
90 [aff (Civ.App.) 40 S.W.(2d) 954]. 


18. King v. Alabam’s Freight Co., 
Tae. (20), 2945.40 Ariz. 363; -C..4k. 
Turner Coal Co. v. Collins, 162 N.E. 
415, 87 Ind.App. 667; Kackel v. Sery- 
iss, 167 N.Y.S. 348, 180 App.Div. 54; 
Southwestern Bridge & Culvert Co. v. 
Sullenger, 20 P.(2d) 891, 163 Okl. 68; 
Mabee v. McWaters, 1 P.(2d) 636, 151 
Okl. 10. 


[a] Evidence held insufficient to 
show authority to hire for another.— 
Southwestern Bridge & Culvert Co. v. 
Sullenger, 20 P.(2d) 891, 163 Okl. 68. 


[b] Hearsay testimony, not sup- 
plemented by competent evidence, is 
insufficient to show authority to hire 
as agent for another. C. F. Turner 


Coal Co. v. Collins, 162 N.E. 415, 87, 


.Ind.App. 667. 


19. Colo.—Industrial Commission 
of State of Colorado v. Shadowen, 
187 P. 926, 68 Cdlo. 69, 13 A.L.R. 952. 
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been held sufficient?® or insufficient?° to show that 
employers came within compensation acts as em- 
ploying prescribed numbers of employees, or suffi- 


cient to show that an employer did not employ such 


a number.”? 


In other cases, the weight and suffi- 
ciency of evidence have been adjudicated with refer- 
ence to the computation of the number employed.?? 


[§ 918] (4) General 
Cases in which the weight and sufficiency of evi- 


and Special Employers. 


dence with reference to general and special em- 


note.?3 


Kan.—Peoples v. Condie-Bray Glass 
& Paint Co., 249 P. 608, 121 Kan. 657. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35. 


Okl.—Ingram Drug Co. v. O’Brien, 
23 P.(2d) 642, 164 Okl. 228. 


Tenn.—Sears-Roebuck. & Co. v. 
Lees 26 -S.W.(2d) 128, 160 Tenn. 


20. Conn.—Schneider y. Raymond, 
130 A. 73, 103 Conn. 49 


Ga.—Vandergriff v. Shepard, 148 S. 
BE. 596, 39 Ga.App. 791. 


N.Y.—McAllister v. Cobb, 263 N.Y. 
S. 349, 237 App.Div. 674. 


N.C.—Aycock vy. Cooper, 163 S.E. 
569, 202 N.C. 500; Poole’s Dependents 
v. Sigmon, 162 S.E. 198, 202 N.C. 172. 


Okl.—Anderson y. Reeves, 1 P.(2d) 
142, 150 Okl. 161. 


Wis.—Schanen v. Industrial Com- 
mission, 228 N.W. 520, 200 Wis. 440. 


[a] “Major employer.”—wW here 
“the Compensation Act provides that 
a major employer shall mean an em- 
ployer who has more than ten em- 
ployees regularly employed, whose 
average annual earnings does not ex- 
Cééd_ $3,600) = a mere showing 
that eleven men were employed in the 
business, without any showing that 
they were the character of employees 
designated in the statute, was not 
sufficient to show that the defendant 
was a major employer.” State v. 
Trimble, (Mo.) 63 S.W.(2d) 83, 87 
{quashing sub nom. Ebert yv. A. J. 
Kasper Co., (App.) 49 S.W.(2d) 653]. 


21. Sanders v. Industrial Commis- 
sion of Ohio, 187 N.E. 185, 45 Ohio 
App. 350; Hardman y. Industrial Com- 
mission, 207 P. 460, 60 Utah 203. 


22. See cases infra this note. 


[a] Evidence held eufficient to 
show that a particular person was 
“regularly’’ employed. Cauchon v. 
Gladstone, 160 A. 254, 104 Vt. 357. 


[b] Evidence held insufficient to 
show that a particular person was an 
employee. Hardman v. Industrial 
Commission, 207 P. 460, 60 Utah 203; 
Schanen v. Industrial Commission, 
228 N.W. 520, 200 Wis. 440. 


23. See cases infra this note. 
[a] Evidence held sufficient to 
show that: (1) One in the general 


employ of a company loading hides 
did not become the special employee 
of the railroad company for which 
the loading was done, as being “loan- 
ed” to it. Wilson & Co. v. Locke, 50 
F.(2d) 81. (2) A truck driver was 
the employee of a company hiring out 
a truck to a contractor, and not the 
contractor. Industrial Commission v. 
AMtna Life Ins. Co., 292 P. 229, 88 Colo. 
82. (3) A steam crane engineer, loan- 
ed by his general employer for con- 
struction work, was the special em- 
ployee of defendant in charge of con- 
struction at the time of his injury. 


ployers have been adjudged will be found in the 


Allen-Garcia Co. v. Industrial Com- 
mission, 166 N.E. 78, 334 Ill. 390. (4) 
Deceased, a regular employee of a 
jobber and general contractor, who, 
with his workmen, including deceas- 
ed, was doing repair work on fire 
alarm wires at the time of the acci- 
dent, was an employee of the town 
for that work. Chisholm’s Case, 131 
N.E. 161, 238 Mass. 412. (5) An en- 
gineer of a locomotive crane lent by 
a contractor to a subcontractor did 
not become the servant of the sub- 
contractor in the care and manage- 
ment of the crane, but in such respect 
remained the employee of the con- 
tractor. Emack’s Case, 123 N.E. 86, 
232 Mass. 596. (6) A helper furnished 
by a company to assist a mechanic 
sent by another company to install 
an extension to the former company’s 
blowpipe and dust arrester was the 
temporary servant of the latter com- 
pany as master. Arnett v. Hayes 
Wheel Co., 166 N.W. 957, 201 Mich. 
67. (7) A railroad company’s em- 
ployee, taken to the scene of a fire 
to help fight it, became temporarily 
the employee of the department of 
forests and waters of the state, and 
subject to its direction and control. 
Caruso v. Commonwealth, 99 Pa.Super. 
238. (8) A contractor’s foreman, do- 
ing extra work for the owner of the 
property on which construction work 
was being done, received his injuries 
while in the course and scope of fiis 
employment by the contractor, and 
did not become the special employee 
of the owner. Texas Employers’ Ins. 
Ass’n vy. Suttles, (Tex.Civ.App.) 57 S. 
W.(2d) 624. (9) A contractor for the 
erection of a milk plant assumed con- 
trol, through his foreman, of an em- 
ployee of one engaged in the transfer 
business, and became his special em- 
ployer. Maryland Casualty Co. v. 
Donnelly, (Tex.Civ.App.) 50 S.W.(2d) 
388. (10) Claimant was not a loaned 
employee, under the rule transferring 
liability to the temporary employer. 
Rhinelander Paper Co. v. Industrial 
poamisgion, 239 N.W. 412, 206 Wis. 
15. 


[b] Evidence held insufficient to 
show that: (1) One employer of de- 
ceased was the general employer, re- 
leasing the employee for the special 
work of another. Becker vy. Indus- 
trial Accident Commission, 298 P. 
979, 212 Cal. 526. (2) A railroad sec- 
tion hand was in the special employ 
of a moving picture company while 
returning after filming a picture. 
Independence Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia; 262 P7571, 203% Cali Slants). A 
teamster sent by his employer to 
move some sills and other materials 
for contractors was the servant of 
the contractors during his employ- 
ment on their premises. In re Com- 
erford, 113 N.E. 460, 224 Mass. 571. 
(4) A member of a volunteer fire 
company was loaned by his borough 
to another municipality. Sames v. 
east 3) of Perkasie, 100 Pa.Super. 
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[§ 919] d. Employees within Intent of Acts. ; sons as employees within the compensation acts,?” 
Common-law evidenee,”* sufficient to support a ver- including issues as to whether an alleged employer 
dict by a jury,?® is necessary to establish the fact | had the right of, or exercised, direction or control 
of employment. The jurisdictional fact of a con- | of the alleged employee,?* or of persons employed 
tract of employment must be shown by evidence | by the latter;?® whether an alleged employee had en- 
which would be required to establish any other con- | tered upon his employment under his contract ;*° 
tractual relation.2® The weight and sufficiency of | whether the employment was casual,** or the usual 
evidence have been adjudged with respect to other | course of the employer’s business;** whether the 


matters in issue involving the status of injured per- 


Industrial* Accident Commission of 
State of California, 256 P. 564, 83 Cal. 
App. 122; Home Accident Ins. Co. ‘v. 
Daniels, 157 S.E. 245, 42 Ga.App. 648; 
Dominic v. Faucett, 222 N.W. 758, 245 
Mich. 337; Standard Accident Ins. Co. 
v. Arnold, (Tex.Civ.App.) 1 S.W.(2d) 
434: Strong v. Industrial Commissior 
of Utah, (Utah) 247 P. 574. 


[b] Evidence held insufficient to 
show right or exercise of direction or 
control. In re Comerford, 113 N.E. 
460, 224 Mass. 571. 


29. See case infra this note. 


[a] Evidence held insufficient to 
show control. Holbrook v. Olympia 
Hotel Co., 166 N.W. 876, 200 Mich. 597. 


30. See case infra this note. 


[a] Evidence held insufficient to 
show that a préviously casual em- 
ployee had entered upon regular em- 
ployment. Baer’s Express & Storage 
Co. v. Industrial Board of Illinois, 118 
N.E. 412, 282 Ill. 44. 


31. See cases infra this note. 


[a] Evidence held sufficient to 
show that employment was: (1) Cas- 
ual. Vickers v. Department of Indus- 
trial Relations, 9 P.(2d) 301, 215 Cal. 
237; Rissman v. Industrial Accident 
Commission of Califarnia, 213 P. 991, 
190 Cal. 619; City of Chicago v. Indus- 
trial Commission, 128 N.E. 524, 294 Ill. 
388: Craiger v. Koch, (Ind.App.) 182 
N.E. 538; Herthoge v. Barnes, 180 N. 
E. 489, 94 Ind.App. 225; Crickmore v. 
Pattison, 175 N.E. 138, 92 Ind.App. 
309. (2) Not casual. Murray v. In- 
dustrial Accident Commission, 14 P. 
(2d) 301, 216 Cal. 340; Dearborn v. 
Industrial Accident Commission of 
California, 203 P. 112, 187 Cal. 591; 
Johannsen  v. Industrial Accident 
Commission, 298 P. 99, 113 Cal.App. 
162; Jones v. Industrial Accident 
Commission of California, 200 P. 50, 
53 Cal.App. 367; Marshall Field & Co. 
v. Industrial Commissien of Illinois, 
120 N.E. 773, 285 Ill. 333; Barker v. 
Eddy, (Ind.App.) 185 N.E. 878; Domer 
v. Castator, 146 N.E. 881, 82 Ind.App. 
574; Price v. Price, 162 A. 575, 109 
N.J.-Law 349 [aff 154 A. 323, 9 N.J. 
Mise. 435]. 


[b] Evidence held insufficient to 
show that employment was: (1) Cas- 
ual. Doherty v. Grosse Isle Tp., 172 
N.W. 596, 205 Mich. 592; Johnson v. 
Asheville Hosiery Co., 153 S.E. 591, 
199 N.C. 38. (2) Not casual. Ford 
v. Industrial Accident Commission of 
State of California, 200 P. 667, 53 Cal. 
App. 542; Baer’s Express & Storage 
Co. v. Industrial Board of Illinois, 118 
N.E. 412, 282 Ill. 44. 


32. See cases infra this note. 


[a] Evidence held sufficient to 
show that employment was: (1) In 
the usual course employer’s busi- 
ness. Murray v. ndustrial Accident 
Commission, 14 P.(2d) 301, 216 Cal. 
340; Walker v. Industrial Accident 
Commission, 171 P. 954, 177 Cal. 737, 
L.R.A.1918F 212; Skillman v. Indus- 
trial Accident Commission, (Cal.App.) 
21 P.(2d) 658; Domer vy. Castator, 146 
N.E. 881, 82 Ind.App. 574; Soares’ 
Case, 169 N.E. 414, 270 Mass. 3; Car- 


[ec] Receiver.—Evidence held not 
to sustain finding that injured receiv- 
er received salary as employee. 
Southern Surety Co. v. Inabnit, (Tex. 
Civ.App.) 1 S.W.(2d) 412. 


[d] Employer’s report of accident 
“is prima facie evidence that there 
was the relation of employer and em- 
ployee.’”’ Dominic v. Faucett, 222 N.W. 
758, 245 Mich. 337. 

25. Svolos v. Harry Marsch & Co., 
186 N.Y.S. 689, 195 App.Div. 674. 

26. Tsangournos v. Smith, 171 N. 
Y.S. 256, 183 App.Div. 751; Kackel v. 
Spa hee) 167 N.Y.S. 348, 180 App.Div. 


24. Hines v. Henry I. Stetler, Inc., 
188 N.Y.S. 73, 196 App.Div. 622; 
Svolos v. Harry Marsch & Co., 186 N. 
Y.S. 689, 195 App.Div. 674. 


[a] Evidence held sufficient (1) to 
show that injured person was em- 
ployee of one claimed or claiming to 
be employer at time of injury (Benoit 
Coal Mining Co. v. Moore, 109 So. 878, 
215 Ala. 220; White v. Industrial Ac- 
cident Commission of California, 218 
P. 414, 192 Cal. 16; Associated Tndem- 
nity Corporation v. Industrial Acci- 
dent Commission, 16 P.(2d) 774, 128 
Cal.App. 104; Pacific Employers’ Ins. 
Go. v. Industrial Accident Commis- 
sion of California, 249 P. 33, 79 Cal. 
App. 195; De Beque Producers’ Ass’n 
v. Industrial Commission of Colorado, 
262 P. 1019, 83 Colo. 158; Cooper 
vy. Hamner, (Ind.App.) 187 N.E. 407; 


819, 85 Ind.App. 263; American 
Bridge Co. v. Funk, 173 N.W. 119, 187 
Iowa 397; Mahaffey Vv. Mill Creek 
Lumber Co., (la.App.) 147 So. 834; 
Slavinsky v. National Bottling Torah 
Co., 166 N.E. 821, 267 _ Mass. STG) 
Goff’s Case, 125 N.E. 145, 234 Mass. 
116; Doherty v. Grosse Isle Tp., 172 
N.W. 596, 205 Mich. 592; Wheeler v. 
Wheeler, 239 N.W. 253, 184 Minn. 538; 
State v. Industrial Commission of 
Minnesota, 190 N.W. 184, 153 Minn. 
281; Pettee v. Noyes, 157 N.W. 995,, 
133 Minn. 109; Cassidy Vv. Eternit, 
Inc. 32 S.W.(2d) 75, 326 Mo. 342; 
Newman vy. Mankowitz, 108 A. 179, 93 
N.J.Law 473; J. D. Allen Boiler & 
Welding Works v. Longstreth, 12 P. 
(2d) 500, 158 Okl. 50; Wilson & Sons 
Oil Co. v. Douglas, 300 P. 625, 150 
Okl. 21; Soule v. McHenry, TSB 
799, 286 Pa. 49; Vuyovich v. Phila- 
delphia & Reading Coal & Iron Co; 
12 Pa.Dist.&Co. 359; Sames v. Bor- 
ough of Perkasie, 100 Pa.Super. 402), 
(2) and to show that injured person 
was not employee of one claimed or 
claiming to be employer_at time of 
injury (Royal Indemnity Co. v. Indus- 
trial. Accident Commission, 285 P. 
912, 104 Cal.App. 290; White v. Cov- 
ell, 227 P. 196, 66 Cal.App. 732; Gar- 
ren v. Industrial Commission, 172 N. 
. 49, 340 Ill. 95; Mercer v. Bailey, 
161 N.E. 637, 87 Ind.App. 424; Osika 
vy. Hudson Coal Co., 118 A. $11, 274 
Pa. 367). (3) And see cases passim 
infra this note; and note 25 et seq. 


[b] Evidence held insufficient (1) 
to show that injured person was em- 
ployee of claimed employer at time 
of injury (Gale vy. State Industrial 
Accident Commission, 294 P. 391, 211 
Cal. 137; Nelson _v. Industrial Com- 
mission, 178 N.E. 346, 346 ONG 48 
Sugar Valley Coal Co. v. Drake, 117 
N.E. 937, 66 Ind.App. 152; Thomas 
v. Berwick Ice & Fuel Co., (La.App.) 
145 So. 384; Williams v. Warmsley, 
138 So. 149, 18 La.App. 246; Craciola 
v. Lewis, 253 N.Y.S. 752, 233 App.Div. 
437; Hamilton v. Randall, 276 P. 705, 
136 Okl. 170; Kannenberg Granite Co. 
vy. Industrial Commission of Wiscon- 
sin, 250 N.W. 821), (2) and to show 
that relationship of employer and em- 
ployee did not exist (Thurman vy. 
Fleming-Young Coal Co., 49 S.W. (2d) 
288). (3) And see cases passim infra 
this note; and note 25 et seq. 


[a] “A mere scintilla of evidence 
is not. sufficient’® ““Skeels v._ Paul 
Smith’s Hotel Co., 185 N.Y.S. 665, 669, 
195 App.Div. 39. 


[b] Evidence held sufficient to 
show: (1) Contract of employment 
or hire. Press Pub. Co. v. Industrial 
Accident Commission of California, 
210 P. 820, 190 Cal. 114; Cormican v. 
McMahon, 128 A. 709, 102 Conn. 234; 
Gravellese v. Royal Indemnity Co;, 
154 N.E. 565, 258 Mass. 170; Hall v. 
Salvation Army, 184 N.E. 691, 261 NYS 
110; Oberg v. North Dakota Work- 
men’s Compensation Bureau, 220 N.W. 
923, 57 N.D. 189; Le Blanc v. Nye 
Motor Co., 147 A. 265, 102 Vt. 194 [foll 
Le Blanc v. Nye Motor Co., 147 A. 267, 
LOZEWt. QOlds. Cheney. V- Department 
of Labor and Industries of State of 
Washington, (Wash.) 26 P.(2d) 393 
(employment of minor son by fa- 
ther). (2) No contract of employ- 
ment. Skeels v. Paul Smith’s Hotel 
Co., 185 N.Y.S. 665, 195 App.Div. 39. 


[c] Evidence held insufficient to 
show contract of employment or hire. 
Gabel v. Industrial Accident Commis- 
sion of State of California, 256 P. 564, 
83 Cal.App. 122; Vandenburg v. Cen- 
ter Tp., in Butler County, 243 N.W. 
636, 123 Neb. 544 [aff 248 N.W. 310, 
124 Neb. 790]; Brown v. Rosen, 218 
N.Y.S. 180, 218 App.Div. 531 (reém- 
ployment); Hines v. Henry I. Stetler, 
Inc., 188 N.Y.S. 73, 196 App.Div. 622; 
Magnolia Petroleum Co. v. MeNeill, 21 
P.(2d) 45, 163 Okl. 104; Southwestern 
Bridge & Culvert Co. v. Sullenger, 206 
P.(2d) 891, 163 Okl. 68; Le Blanc v. 
Nye Motor Co., 147 A. 265, 102 Vt. 194 
[foll Le Blanc v. Nye Motor Co., 147 
A. 267, 102 Vt. 201]. 


[d] Hiring for particular service. 
—Hvidence held not to show that a 
hiring by an attorney for the particu- 
lar service of serving a summons was 
“nart of a more general hiring of 
. . . [the employee] for the per- 
formance of miscellaneous services of 
a comparable sort.” Becker v. Indus- 
trial Accident Commission, 298 P. 979, 
982, 212 Cal. 526. 

27. See cases infra note 28 et seq. 

28. See cases infra this note. 

[a] Evidence held sufficient to 
show right or exercise of direction or 
control. Grabe v. Industrial Commis- 
sion, 299 P. 10381, 38 Ariz. 322; Stacey 
Bros. Gas Const. Co. v. Industrial Ac- 
cident Commission of State of Califor- 
nia, 239 P. 1072, 197 Cal. 164; Gabel v. 
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injured person was an employee or an independent | contractor,** an employee or a tenant,?* an employee 


dinal v. Prudential Ins. Co. of North 
America, 243 N.W. 706, 186 Minn. 534; 
Gahr v. Strout, 229 N.W. 340, 179 Minn. 
395; Benoy v. Torkelson, 201 N.W. 312, 
161 Minn. 223; McFall v. Barton-Mans- 
field Co., (Mo.) 61 S.W.(2d) 911; In- 
demnity Ins. Co. of North America v. 
Jago, (Tex.Civ.App.) 49 S.W.(2d) 943; 
Palle v. Industrial Commission, 7 P. 
(2d) 284, 79 Utah 47, 81 A.L.R. 1222. 
(2) Not within course of employer's 
business. Herthoge v. Barnes, 180 N.E. 
489, 94 Ind.App. 225; Craiger v. Koch, 
(ind.App.) 182 N.E. 538. 


[b] Evidence held insufficient to 
show that employment was not with- 
in course of employer’s business. 
Johnson v. Asheville Hosiery Co., 153 
S.E. 591, 199 N.C. 38. 


33. See cases infra this note. 


[a] Evidence reasonably showing 
employee status.—‘‘Neither the com- 
pensation authorities nor the courts 
should be solicitous to put a claimant 
in the position of an independent con- 
tractor when a reasonable view of the 
evidence warrants a finding that he 
was an employee.” Mooney v. Weid- 
ner, 157 A. 23, 25, 102 Pa.Super. 411 
{foll Smith v. Weidner, 157 A. 25, 102 
Pa.Super. 417]. To same effect O’Don- 
nell v. South Fayette Tp. School Dist, 
161 A. 887, 105 Pa.Super, 488; Gailey 
v. State Workmen’s Ins. Fund, 133 A. 
498, 286 Pa. 311. 


{b] Evidence held sufficient to 
show that injured person was: (1) 
Employee or servant and not inde- 
pendent contractor. Sloss-Sheffield 
Steel & Iron Co. v. Crim, 121 So. 408, 
219 Ala. 148 (cleaner of mine entry); 
S. H. Kress & Co. v. Industrial Com- 
mission, 299 P. 1034, 38 Ariz. 330 (car- 
penter); Murray v. Industrial Acci- 
dent Commission, 14 P.(2d) 301, 216 
Cal. 340 (airplane pilot); La Franchi 
v. Industrial Accident Commission, 3 
P.(2d) 305, 213 Cal. 675 [rev (App.) 
298 P. 44] (brush gatherer); Hillen 
v. Industrial Accident Commission, 
250 P. 570, 199 Cal. 577 (shingler of 
houses); Roman Catholic Archbishop 
of San Francisco v. Industrial Acci- 
dent Commission, 230 P. 1, 194 Cal. 
660 (shingler of roof); Metropolitan 
Casualty Ins. Co. v. State Industrial 
Accident Commission, 4 P.(2d) 190, 
117 Cal.App. 369 (tree topper); Jo- 
hannsen vy. Industrial Accident Com- 
mission, 298 P. 99, 113 Cal.App. 162 
(sewer trench digger); Klumpp v. 
Industrial Accident Commission, 291 
Pp. 4560107 sCal.App, 7338 (painter); 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Accident Commis- 
sion, 262 P. 38, 87 Cal.App. 290 (dues 
collector); Victory Auto Painting Co. 
v. Industrial Accident Commission, 
243 P. 61, 75 Cal.App. 729 (toolmaker 
and machinist); Rosedale Cemetery 
Ass’n v. Industrial Accident Commis- 
sion of California, 174 P. 351, 37 Cal. 
App. 706 (blaster); Easton v. Indus- 
trial Accident Commission, 167 P. 288, 
34 Cal.App. 321 (driver of bakery 
wagon); Maryland Casualty Co. v. 
Grant, 146 S.E. 792, 39 Ga.App. 285 
[rev on other grounds 150 S.E. 424, 
169 Ga. 325, and op conformed to 153 
S.E. 447, 41 Ga.App. 505 (appeal dism 
and cert den 50 S.Ct. 240, 281 U.S. 690, 
74 L.Ed. 1120)] (fishing captain); 
Hansen v. Rainbow Min. & Mill. Co., 
17 P.(2d) 335, 52 Idaho 543 (develop- 
ment worker); Meyer v. Industrial 
Commission, 179 N.E. 456, 347 Ill. 172 
(airplane pilot); Decatur Ry. & Light 
Co. v. Industrial Board of Illinois, 114 
N.E. 915, 276 Ill. 472 (coal unloader) ; 
Cooper v. Hamner, (Ind.App.) 187 N. 
EB. 407 (installer or repairer of elec- 
tric bells); Barker v. Eddy, (Ind. 
App.) 185 N.E. 878 (one employed to 


AI 


board up windows and clean out ware- 
house); Graver Tank & Mfg. Co. v. 
Pohlplatz, (Ind.App.) 185 -N.E. 167 
(erection foreman); Carr v. Krekeler, 
181 N.E. 526, 94 Ind.App. 508 (truck 
driver); John C. Groub Co. v. Brock. 
180 N.E. 923, 94 Ind.App. 346 (paint- 
er); Schad v. Scully, 177 N.E. 900, 93 
Ind.App. 236 (repairer of theater 
canopy); Lazarus v. Scherer, 174 N. 
E. 298, 92 Ind.App. 90 (gasoline pump 
repairer); Fieber & Reilly v. Ent- 
whistle, 157 N.E. 106, 86 Ind.App. 297 
(carpenter repairman); Domer v. Cas- 
tator, 146 N.E. 881, 82 Ind.App. 574 
(house repairer); Hoosier Veneer Co. 
v. Ingersoll, 134 N.E. 301, 78 Ind.App. 
518 (hauler of logs); McDowell v. 
Duer, 133 N.E. 839, 78 Ind.App. 440 
(feller and cutter of trees); Nissen 
Transfer & Storage Co. v. Miller, 125 
N.E. 652, 72 Ind.App. 261 (assistant in 
transfer business); Columbia School 
Supply Co. v. Lewis, 116 N.E. 1, 65 
Ind.App. 339 (hauler); Shay v. Hill, 
299 P. 263, 183 Kan. 157 (hauler of 
animal carcasses by truck); Spencer 
v. Marshall, 191 P. 468, 107 Kan. 264 
(worker on machinery used in drilling 
for gas or oil); Armes v. Williams 
Bros., 186 So. 160, 17 La.App. 555 
(farmer using team); Mitchell’s Case, 
154 A. 184, 130 Me. 516 (truck hauler 
on highway construction); McDer- 
mott’s Case, 186 N.E. 231 (steamfit- 
ter); Lantz v. Schanz, 245 N.W. 805, 
260 Mich. 547 (wrecker of ice house); 
Dominic v. Faucett, 222 N.W. 758, 245 
Mich. 387 (cutter and swamper of 
logs); Brower v. W. H. Isgrigg & Son, 
185 N.W. 664, 216.Mich. 365 (installer 
of metal sills on window heads); My- 
ers v. Villard Creamery Co., (Minn.) 
248 N.W. 824 (blacksmith); Fuller v. 
Northern States Power Co., (Minn.) 
248 N.W. 756 (painter of smokestack); 
Wilson v. Thos. Kileen & Son, 246 N. 
W. 542, 188 Minn. 97 (caretaker of 
sheep); Cardinal v. Prudential Ins. 
Co. of North America, 243 N.W. 706, 
186 Minn. 534: (interior decorator); 
Carter v. W. J. Dyer & Bro., 243 N.W. 
436, 186 Minn. 413 (window washer); 
Reigel v. J. B. Finch Timber Co., 234 
N.W. 452, 182 Minn. 289 (cutter, load- 
er, and piler of timber); Larson v. 
Duluth Woolen Co., 232 N.W. 915, 181 
Minn. 417 (salesman and securer of 
salesmen); Gahr v. Strout, 229 N.W. 
340, 179 Minn. 395 (painter); Lampi 
v. Koponen, 226 N.W. 475, 178 Minn. 
133 (timber cutter); Holmberg v. 
Amundson, 224 N.W. 458, 225 N.W. 
439, 177 Minn. 55 (tin worker); Nes- 
seth v. Skelly Oil Co., 223 N.W. 608, 
176 Minn. 373 (agent operating oil 
station); Glielmi v. Netherland Dairy 
Co., 171 N.E. 906, 254 N.Y. 60 (milk 
deliveryman and salesman); McNal- 
ly v. Diamond Mills Paper Co., 119 
N.E. 242, 223 N.Y. 83 (installer of en- 
gine); Huetten v. Niagara Box Co., 
246 N.Y.S. 193, 230 App.Div. 607 [aff 
177 N.E. 141, 256 N.Y. 562] (unloader 
of car of lumber); Berry v. Drexel 
Furniture Co., 161 S.E. 552, 201 N.C. 
847 (dry kiln constructor); State v. 
Hughes Oil Co., 226 N.W. 586, 58 N.D. 
581 (truck driver); Oberg v. North 
Dakota Workmen’s Compensation 
Bureau, 220 N.W. 923, 57 N.D. 189 
(blaster); Washita County Gin Co. v. 
Colbert, 19 P.(2d) 1080, 162 Okl. 276 
(hauler of cotton); Scott & Co. v. Fol- 
lowill, 7 P.(2d) 852, 155 Okl. 22 (haul- 
er of pipe by truck); Sherbon v. 
Evans, 1. -P.(2d) 153, 150 Okl. 170 
(trash remover); Shepard v. Crumby, 
293 P. 1049, 146 Okl. 118 (carpenter); 
Gailey v. State Workmen’s Ins. Fund, 
133 A. 498, 286 Pa. 311 (mine fore- 
man); Beaver v. George W. Boyd Co., 
161 A. 900, 106 Pa.Super. 24 (sales- 
man); Lenhart v. Emmons & Co., 99 
Pa.Super. 180 (salesman for nursery 
men); Texas Employers’ Ins. Ass’n v. 


Kelly, 56 S.W.(2d) 1108 (airplane 
pilot); Texas Indemnity Ins. Co. v. 
Carson, (Tex.Civ.App.) 21 S.W.(2d) 
691 (bolter of steel tanks); Western 
Indemnity Co. v. Prater, (Tex.Civ. 
App.) 213 S.W. 355 (hauler of clay); 
Southern Pac. Co. v. Industrial:Com- 
mission of Utah, 264 P. 965, 71 Utah 
248 [cert den 49 S.Ct. 11, 278 U.S. 605, 
73 L.Ed. 533] (mower of weeds for 
railroad); Strong v. Industrial Com- 
mission of Utah, 247 P. 574, 67 Utah 
349 (plasterer); Kelley’s Dependents 
v. Hoosac Lumber Co., 113 A. 818, 95 
Vt. 50 (timber cutter); Neitzke v. 
Kraft, 242 N.W. 168, 208 Wis. 301 [foll 
Kraft v. Industrial Commission, 242 
N.W. 165, 208 Wis. 305] (contractor 
constructing scaffold); Connor Lum- 
ber & Land Co. v. Industrial Commis- 
sion, 233 N.W. 559, 205 Wis. 85 (road 
grader); Allaby v. Industrial Com- 
mission, 229 N.W. 193, 200 Wis. 611 
(timber cutter); Habrich v. Bent, 227 
N.W. 877, 200 Wis. 248 (road builder). 
(2) Independent contractor and not 
employee. Horst v. Southern Idaho 
Oil Co., 286 P. 369, 49 Idaho 58 (op- 
erator of automobile service or filling 
station); Norton v. Day Coal Co., 180 
N.W. 905, 192 Iowa 160 (teamster 
hauling coal); Miller v. Foster, (La. 
App.) 145 So. 800 (clearer of land); 
Hughes v. Lyon Lumber Co., (La. 
App.) 143 So. 520. (hauler of logs); 
Harris v. Louisiana Oil Refining Cor- 
poration, 137 So. 598, 18 La.App. 166 
(gasoline tank cleaner); Myers v. 
Newport Co., 185 So. 767, 17 La.App. 
227 (stump blaster); Hawker’s Case, 
179 N.E. 807, 278 Mass. 335 (driver on 
dry cleaning route); Strong’s Case, 
178 N.E. 637, 277 Mass. 243 (truck 
driver); Stucky v. Independent School 
Dist. No. 77, Gootihue County, 221 N. 
W. 911, 175 Minn. 547 (partnership 
doing guttering); Carman v. Central 
Western Dairies, (Mo.App.) 58 S.W. 
(2d) 781 (transporter of cream by 
truck); Meyer v. Adams, (Mo.App.) 
50 S.W.(2d) 744 (timber cutter); 
Jones v. Century Coal Co., (Mo.App.) 
46 S.W.(2d) 196 (coal jobber); Priest 
v. Business Men’s Protective Ass’n, 
220 N.W. 255, 117 Neb. 198 (owner 
and manager of insurance agency); 
Kelly v. Hanson, 235 P. 230, 109 Okl. 
248 (supplier of engine and operator). 


[c] Evidence held insufficient to 
show that injured person was: (1) 
Employee and not independent con- 
tractor. Lutheran Hospital v. Indus- 
trial Commission, 174 N.E. 381, 342 Ill. 
325 (boiler repairer); Mobley v. J. S. 
Rogers Co., 119 N.E. 477, 68 Ind.App. 
308 (stone dresser); Johnson v. Vin- 
cennes Bridge Co., 119 So. 539, 9 La. 
App. 173 [aff 118 So. 820, 167 La. 107} 
(hauler of steel); Hatten v. Haynes, 
(App.) 142 So. 286 [aff 144 So. 483, 
175 La. 743] (erector of channel iron 
and lathing for plastering); Harda- 
ker’s Case, 174 N.E. 210, 274 Mass. 7 
(salesman for bakery); Newland v. 
Bear, 218 N.Y.S. 81, 218 App.Div. 308 
(painter); Trustees of Masonic Lodge 
of Elk City v. Smith, 17 P.(2d) 430, 
161 Okl. 200 (roofer). (2) Independ- 
ent contractor and not employee. 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Accident Commis- 
sion of State of California, (Cal.App.) 
22 P.(2d) 538 (salesman of roof ma- 
terial); Grace Construction Co. v. 
Fowler, 158 N.E. 819, 85 Ind.App. 263 
(hauler of stone and sand by truck); 
Sledge v. Hunt, 12 S.W.(2d) 529, 157 
Tenn. 606 (timber cutter). 


34. See cases infra this note. 


[a] Evidence held to show employ- 
ment, not tenancy.—Carlson v. Indus- 
trial Accident Commission, 2 P.(2d) 
151, 213 Cal. 287 [cert den 52 S.Ct. 
199, 284 U.S. 681, 76 L.Ed. 575]. 
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or a mere volunteer,?® an employee or a partner,*® 
a working member of a partnership receiving wages 
irrespective of profits,?7 an employee or a joint ad- 
venturer,?® or an employee or a bailee;*® whether 
the relation of employer and employee existed be- 
tween a principal and the employee of a contrac- 
tor or subcontractor,*® or between a contractor 
and the employee of a subcontractor;*! whether a 
principal was liable for compensation because of 
his or his contractor’s failure to comply with a stat- 
whether a subcontractor expressly agreed 
with a principal contractor that he, the former, would 


ute ;*? 


35. See cases infra this note. 


{a] Evidence held to show injured 
person was employee, not volunteer. 
Fair Park Amusement Co. v. Kim- 
brough, 129 So. 275, 221 Ala. 488; City 
of Fremont v. Lea, 213 N.W. 820, 115 
Neb. 565 (city fireman); Oberg v. 
North Dakota Workmen’s Compensa- 
tion Bureau, 220 N.W. 923, 57 N.D. 189. 


[b] Evidence held to show in- 
sured person was volunteer, not em- 
ployee. Hamilton v. Randall, 276 P. 
705, 186 Okl. 170. 


[c] Knowledge of volunteer’s 
work.—Evidence held to show that the 
employer had knowledge of the work 
being done by a volunteer, so as to 
give the latter status as an employee 
under the compensation act. South- 
jJand Cotton Oil Co. v. Renshaw, 299 P. 
425, 148 Ok], 107, 


836. See cases infra this note. 


{a] Evidence held sufficient to 
show that injured person was em- 
ployee and not partner, Georgia Cas- 
ualty Co. v. Hoage, 61 App.D.C. 195, 59 
F.(2d) 870; Nissen Transfer & Stor- 
age Co. v. Miller, 125.N.E. 652, 72 Ind. 
App. 261; Georgia Casualty Co. v. 
Smith, 300 S.W. 595, 222 Ky. 216; Tom 
Cook Independent Casing Crew Vv. 
Meadows, 297 P. 270, 148 Okl. 69; 
Williams Lumber Co. v. Williams, 231 
P. 210, 104 Okl. 214; Southern Surety 
Co. v. Eppler, (Tex.Civ.App.) 26 S.W. 
(2d) 697. 

87. See case infra this note. 

[a] Evidence held sufficient to 
show that injured person was a work- 
ing member of a partnership receiving 
wages irrespective of profits. Wilcox 
v. Wilcox Bros., 205 N.W. 90, 232 Mich. 
140. 


38. 
[a] 


See cases infra this note. 


Evidence held to show injured 
person was employee, not joint ad- 
venturer. Glielmi v. Netherland 
Dairy Co., 171 N.E. 906, 254 N.Y. 60; 
Tom Cook Independent Casing Crew 
v. Meadows, 297 P. 270, 148 Okl. 69. 


39. See cases infra this note. 


[a] Evidence held to show injured 
person was employee, not bailee. Wil- 
Son v. Thos. Kileen & Son, 246 N.W. 
542, 188 Minn. 97; Glielmi v. Nether- 
land Dairy Co., 171 N.E. 906, 254 N.Y. 
60. 


40. See cases infra this note. 


[a] Evidence held to show rela- 
tion.—Grabe v. Industrial Commis- 
sion, 299 P. 1031, 38 Ariz. 322; Carter 
vy. Colfax Lumber & Creosoting Co., 
121 So. 233, 9 La.App. 497. 


[b] Evidence held not to show re- 
Jation.— Anderson v. Reeves, 1 P.(2d) 
142, 150 Okl. 161. 


41. See cases infra this note. 


[a] Evidence held to show rela- 
tion.—Burke v. Industrial Commis- 
sion of Utah, 286 P. 623, 75 Utah 441 
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(holding that the contractor’s written 
report of injury, in which the fact of 
employment was expressly set forth, 
further attested, if it did not conclu- 
sively establish, ‘that the contractor 
was the employer of the subcontrac- 
tor’s employee). 


{[b] Evidence held not to show re- 
lation.—Worswick Street Paving Co. 
v. Industrial Accident Commission, 
185 P. 959, 181 Cal. 787; Worswick 
Street Paving Co. v. Industrial Acci- 
dent Commission, 185 P. 958, 181 Cal. 
785; Worswick Street Paving Co. v. 
Industrial Accident Commission, 185 
P. 958, 181 Cal. 784; Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 185 P. 953, 181 Cal. 550; 
Hinkle v. Miller, (Mo.App.) 56 S.W, 
(2d) 825; Beeman v. Georgia Casual- 
ty Co., (Tex.Commn.App.) 41 S.W.(2@) 
39 [rev (Civ.App.) 24 S.W.(2d) 799]. 


42. See cases infra this note. 


[a] Evidence held sufficient to sus- 
tain finding that a coal company had 
neither complied with, nor required 
its independent contractor to comply 
with, the law relating to employees’ 
compensation. Tahona Smokeless 
Coal Co. v. State Industrial Commis- 
sion, 274 P. 16, 134 Okl. 150. 


[b] Evidence held insufficient to 
sustain finding that.a corporation, 
against which award of compensation 
was made for the death of independent 
contractors’ employee while driving 
truck to its premises, contracted with 
decedent’s employers to make trips to 
its premises to see if there was any 
hauling to do, as well as to do hauling 
after arrival, so as to make it liable 
because of the contractors’ failure to 
comply with the compensation act, un- 
der a provision imposing such liabil- 
ity where the accident arises out of 
and in the course of the performance 
of the work covered by the contract. 
Spickelmier Fuel & Supply Co. v. 


eae y 144 N.E. 566, 81 Ind.App. 
604. 
43. See case infra this note. 


[a] Evidence held to show express 
agreement.—Byrne v. Henry A. Hit- 
ner’s Sons Co., 138 A. 826, 290 Pa. 225, 
58 A.L.R. 865. 


{[b] Slight evidence sufficient.— 
Where a principal contractor and a 
subcontractor carry insurance, evi- 
dence of an express agreement that 
the subcontractor will pay compensa- 
tion need be very Slight. Byrne v. 
Henry A. Hitner’s Sons Co., 138 A. 
826, 290 Pa. 225, 58 A.L.R. 865. 


44. See cases infra this note. 


[a] Evidence held to show hirer 
or immediate employer was employee, 
not an independent contractor. Globe 
Indemnity Co. v. Industrial Accident 
Commission of State of California, 284 
P. 661, 208 Cal. 715; New York In- 
demnity Co. v. Industrial Accident 
Commission of California, 252 P. 775, 
80 Cal.App. 713; Industrial Commis- 
sion of Colorado v. Globe Indemnity 


pendent contract 


mary or secondary liability in particular parties; 
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pay compensation ;4#* whether a person hiring, or 
immediately employing, another,** or acting as his 
immediate superior,*® was an independent contrac- 
tor or an employee, as respects a third party; wheth- 
er a hirer was an independent contractor or a sub- 
lessee, as respects a third party,*® or was an inde- 
or, as respects a third party, or the 
operator of a business distinct from that of the third 
party,*? or was a 
with the latter’s permission ;** 
tions of the several parties involved showed a pri- 


subcontractor of a third party, 
whether the rela- 
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Co., 235 P. 576, 77 Colo. 251; Public 
Indemnity Co. v. Browning, 164 S.E. 
166, 45 Ga.App.. 205; Wyant v. 
Douglas Coal Co., 252 P. 237, 122 Kan. 
469; Janosek v.s Farmers’ Co-op. 
Creamery Co., 234 N.W. 870, 182 Minn. 
507; Fischer v. Stephens College of 
Columbia, (Mo.App.) 47. S.W.(2d) 
1101; Barnsdall Refining Co. v. State 
Industrial Commission, 21 P.(2d) 749, 
163 Okl. 154; Employers’ Casualty Co. 
v. McQuilliam, 265 P. 644, 130 Okl1..116; 
De Nardo vy. Seven Baker Bros., 156 A. 
725, 102 Pa.Super. 347; Fidelity Union 
Casualty Co. v. Arnold, (Tex.Commn. 
App.) 61 S.W.(2d) 90 [aff (Civ. App.) 


40 S.W.(2d) 954. 


[b] Evidence held to show hirer 
or immediate employer was independ- 
ent contractor, not an employee. Fi- 
delity & Deposit Co. of Maryland v. 
Brush, 168 P. 890, 176 Cal. 448; Dur- 
rett v. Eicher-Woodland Lumber Co., 
140 So. 867, 19 La.App. 494; In re 
Comerford, 113 N.E. 460, 224 Mass. 
571; Anderson v. Reeves, 1 P.(2d) 142, 
150 Okl. 161; Lumbermen’s Recipro- 
cal Ass’n v. Carter, (Tex.Civ.App.) 19 
S.W.(2d) 346. ‘ 


45. See case infra this note. 


[a] Evidence held to show that an 
immediate superior was an employee 
and not an independent contractor. 
Fair Park Amusement Co. v. Kim- 
brough, 129 So. 275, 221 Ala. 488. 


46. See case infra this note. 
[a] Evidence held to show hirer 
was independent contractor, not a 


sublessee. Constitution Indemnity Co. 
v. Beckham, 289 P. 776, 144 Okl. 81. 


47. See case infra this note. 


[a] Evidence held to show hirer 
was operator of distinct business, not 
independent contractor. Haves _ v. 
ras SPT aN ian aes fi (La.App.) 139 

°. i 


48. See case infra this note. 


[a] Evidence held to show hirer 
was subcontractor of a third party 
with the latter’s permission. No- 
wacki v. Escanaba Mfg. Co., 203 N.W. 
64, 229 Mich. 675. 


49. See cases infra this note. 


[a] Evidence held to show primary 
liability.—Tahona Smokeless Coal Co. 
v. State Industrial Commission, 284 P. 
51, 141 Okl. 159. 


tb] Evidence held to show Second- 
ary liability.—A finding that an oil 
loading rack, at which claimant was 
injured, was being built for both the 
principal employer and direct employ- 
er, rendering the former secondarily 
liable for compensation, held support- 
ed by competent evidence. McArthur 
Oil Co. v. Brock, 17 P.(2d) 686, 161 
Okl. 244. 


[c] Evidence held insufficient to 
show secondary liability— Award as 
against an oil company, on the theory 
that it was secondarily liable under a 
contract with an employer drilling a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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whether an officer or stockholder of a corporation 


came within a compensation act;°° 
claiming compensation as public 
within the acts,°! and with 
berss5? 


[§ 920] e. Acceptance or Election To Come un- 
In particular cases the weight and suffi- 
ciency of evidence have been adjudged with respect 
to the acceptance of, or election to come under, a 
compensation act on the part of an employer®® or 
of an employee,®* and with respect to the question 
whether an employee was engaged in work described 
in the employer’s written assent to become subject 


der Act. 


test well, held not sustained by com- 
petent evidence. Atlantic Oil Produc- 
ing Co. v. Flannery, 11 P.(2d) 933, 
157 Okl. 193. 


{d] Direct evidence of contractual 
relations between claimant’s employer 
and a company found secondarily lia- 
ble for compensation held unneces- 
sary, where the Iatter admitted the re- 
lationship. International Supply Co. 
v. Owens, 16 P.(2d) 245, 160 Okl. 163. 


50. See cases infra this note. 


[a] Evidence hé4ld sufficient to: 
(1) Support finding that stockholder 
and treasurer injured while perform- 
ing workman’s services was corpora- 
tion’s employee. Emery’s Case, 170 N. 
EK. 839, 271 Mass. 46. (2) Sustain the 
denial of workmen’s compensation to 
a corporate officer specifically ex- 
cluded from a compensation. policy. 


Bragstad v. Integrity Mut. Casualty | 


Co., 212 N.W. 864, 51 S.D. 167. (3) 
Justify a finding that a person claim- 
ing compensation as an employee, who 
was elected secretary of a corpora- 
tion and acted as such, was secretary 
in fact. Bell v. Texas Employers’ Ins. 
Ass'n, (Tex.Civ.App.) 48 S.W.(2d) 290. 


51. See cases infra this note. 


{a] Evidence held to show that: 
(1) One formerly employed by a city 
as a street inspector was not in _ its 
employ at the time of his injury. City 
of Chicago v. Industrial Commission, 
128 N.E. 524, 294 Ill. 388. (2) Town 
had employed deceased as inspector on 
a street improvement. Incorporated 
Town of Munster vy. Tubbs, 157 N.E. 
63, 86 Ind.App. 407. (3) Call fireman 
injured while rescuing cat from tree 
was performing duties of fireman and 
not that of laborer, workman, or me- 
chanic in employ of town, precluding 
compensation for injuries. Randall’s 
Case, 180 N.E. 669, 279 Mass. 85. (4) 
Workman grading road over railroad 
crossing was employee of town whose 
board acted within scope of author- 
ity. Gabler v. Bertha Tp., 211 N.W. 
477, 169 Minn. 413. (5) Foreman in 
charge of gravel pit or highway grad- 
ing job, under supervision and direc- 
tion of county highway engineer, was 
employee of county. Benson v. Mar- 
shall County, 204 N.W. 40, 163 Minn. 
309. (6) One assisting in the instal- 
jJation of a culvert on a public high- 
way was employee of a town, hired by 
overseer under conditions giving him 
authority to act for town. Yourzak 
v. Town of Platte, 209 N.W. 910, 168 
Minn. 245. (7) Justice of peace, mem- 
ber of town board, while supervising 
road work was not employee of town- 
ship, within Workmen’s Compensation 
Act. WVandenburg vy. Center Tp. in 
Butler County, 243 N.W. 636, 123 Neb. 
544 [aff 248 N.W. 310, 124 Neb. 790]. 
(8) Claimant was employed by county 
in connection with maintenance and 
protection of bridges. Davis v. Lin- 
coln County, 219 N.W. 899, 117 Neb. 
148. (9) Persons sustaining death in 
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to the compensation act.55 


[§ 921] f. Dependency and Relationship*—(1) 
There must be some competent evi- 
dence to establish the facts of dependency or rela- 


tionship,®® existence of beneficiaries or depend- 


forest fire were not employees of state 
conservation commission. Dryden v. 
Industrial Commission, 247 N.W. 850, 
211 Wis. 681. (10) Deceased road pa- 
trolman, struck by automobile while 
going home from work, was in em- 
ploy of town. Town of Albion vy. In- 
dustrial Commission, 231 N.W. 249, 
202 Wis. 15. 


52. See cases infra this note. 


[a] Evidence held sufficient to: 
(1) Show continuance in original em- 
ployment of temporarily incapacitat- 
ed employee, and not discharge and 
rehiring. Texas Employers’ Ins. 
Ass’n v. Volek, (Tex.Civ.App.) 44 S. 
W.(2d) 795. (2) Warrant a finding 
that the employment was not termi- 
nated prior to the employee’s injury. 
Krobitzsch v, Industrial Accident 
Commission of California, 185 P. 396, 
181 Cal. 541. 


[b] legal employment of child.— 
(1) That an errand boy illegally work- 
ed ten hours daily for a road contrac- 
tor, which would preclude compen- 
sation, is insufficient to establish, in 
the absence of an affirmative showing 
to the contrary, that the parties con- 
tracted to violate a provision of the 
penal code relating to the employ- 
ment of children. Gilley v. 4ttna Life 
Ins. Co., (Tex.Commn.App.) 35 S.W. 
(2d) 136 [rev (Civ.App.) 12 S.W.(2d) 
821, conformed to (Civ.App.) 41 S.W. 
(2d) 1046]. (2) Evidence held not to 
justify finding that a child run Over 
in a pea field was working in violation 
of labor law. Craciola v. Lewis, 253 
N.Y.S. 752, 233 App.Div. 437. 


53. See cases infra this note. 


[a] Evidence held sufficient to 
show acceptance or election. (1) Evi- 
dence held to show that an employer, 
creosoting railroad ties, who had paid 
compensation to the injured employee, 
was operating under the compensation 
act. Joyce-Watkins Co. v. Industrial 
Commission, 156 N.E. 346, 325 Ill. 378. 
(2) Evidence held to justify finding 
that a partnership, engaged in the 
commission business of buying and 
selling horses, was operating under 
the compensation act in force at the 
time of the accident. Ellsworth y, In- 
dustrial Commission, 125 N.E. 246, 290 
Ill. 514. (3) Notices from the employ- 
er and insurer held sufficient to prove 
that the employer was a subscriber 
under the act and carried workmen’s 
compensation insurance. Texas In- 
demnity Ins. Co. v. Wilson, (Tex.Civ. 
App.) 281 S.W. 289. 


[b] Evidence held insufficient to 
show election as to agricultural em- 
ployees. Ocean Accident & Guarantee 
Co. v. Industrial Commission of Utah, 
256 P. 405, 69 Utah 473. 


54. Pope Mining Co. v. Brown, 240 
S.W. 755, 194 Ky. 714 (holding that 
the fact that the register of accept- 
ance required by the compensation act 
was mutilated by the absence of the 
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ents,°’ and extent of contributions,°® although the 
highest degree of evidence is not required to prove 
dependency,°® and it is sufficient if there is some 
evidence of a probative character to support findings 
as to such fact,®°° the amount or character of evi- 
dence required to establish dependency being con- 
tingent upon the circumstances in each case.®! 
fact of dependency may be established by cireum- 


The 


last leaf in a book of twenty pages, 
in which signatures of employees end- 
ed on the eighth page, was not affirma- 
tive evidence that a deceased em- 
ployee whose signature did not appear 
had signed the register). ‘ 


55. Hutchinson v. Bangor Ry. & 
Electric Co., 122 A. 626, 123 Me. 250. 


56. Di Gonna v. Terry & Tench Co., 
197 N.Y.S. 131, 203 App.Div. 270; Vas- 
silakis v. Fairfax Hotel Co., 184 N.Y. 
S. 774, 198 App.Div. 829; Eretza v. 
Ft. Montgomery Iron Works, 184 N.Y. 
S. 789, 193 App.Div. 817; Hansen v. 
Flinn-O’Rourke Co., 1838 N.Y.S. 213, 
192 App.Div. 878. : 


57. National Zinc Co. v. Industrial 
Commission, 127 N.E. 135, 292 Ill. 598; 
Inter-urban Const. Co. v. Industrial 
Commission, 199 P. 157, 58 Utah 310. 


58. Shaffer v. Williams Bros., 44 S. 
W.(2d) 185, 226 Mo.App. 635. 


59. Bennett v. Page Bros., 189 N. 
Y.S. 529, 197 App.Div. 745. 

60. Bennett v. Page Bros., supra. 

61. Pykosz v. Koehler & Streng Co., 


161 A. 469, 105 Pa.Super. 605; Faucett 
v. Philadelphia Rapid Transit Co., 89 
Pa.Super. 449, 


[a] Evidence held to show depend- 
ency.—Balthazar v. Swift & Co., 120 
So. 896, 10 La.App. 25; Schmelzle v. 
Ste. Genevieve Lime & Quarry Co., 
(Mo.App.) 37 S.W.(2d) 482; In re Mc- 
Crary, 192 N.W. 237, 109 Neb. 796; 
Parson v. Murphy, 163 N.W. 847, 101 
Neb. 542, L.R.A.1918F 479; Levitan 
Embroidery Works v. Lamatina, 111 
A. 648, 95 N.J.Law, 68; Widell Co. v. 
Industrial Commission of Wisconsin, 
192 N.W. 449, 180 Wis. 179. 


[b] Evidence held not to show de- 
pendency.—Ybaibarriaga vy. Farmer, 
228 P. 227, 39 Idaho 361; Wedron Sili- 
ca Co. v. Industrial Commission, 143 
N.E. 398, 312 Ill. 118; Di Gonna y. 
Terry @aTench) Co, LOT NoYes. lode 
203 App.Div. 270. 


[c] Evidence held to show partial 
dependency.—Maryland Casualty Co. 
v. Oliver, 159 S.E. 140, 43 Ga.App. 434; 
Kostamo v. H. G. Christman Co., 183 
N.W. 902, 214 Mich. 652; Miller v. 
Riverside Storage, etc., Co., 155 N.W. 
462, 189 Mich. 360. 


_[d]_ Evidence held not to show par- 
tial dependency.—Gherardi yv. Con- 
necticut Co., 103 A. 668, 92 Conn. 454; 
Kentucky Coke Co, v. Baker, 47 S.W. 
(2d) 721, 242 Ky. 807. 


[e] Evidence held to warrant find- 
ing of twenty per cent dependency and 
court erred in allowing fifty per cent 
dependency. Laymen Calloway Coal 
wy v. Miracle, 6 S.W.(2d) 495, 224 Ky. 


{f] Evidence held to show total de- 
pendency.—Clark Quarry Co. Vv. 
Moore, 3 S.W.(2d) 763, 223 Ky. 379. 


f 
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stantial evidence,*? and without an arithmetical 
demonstration.®? Evidence of probative force as 
tending to show dependency ineludes proof of a 
claimant’s actual receipt of contributions from the 
wages of the employee,°* relationship of the par- 
ties,°® and proof that contributions of deceased were 
applied to payment of living expenses,°° or that 
gifts were made at intervals with substantial regu- 
larity which were looked forward to and used to 
help in defraying the family’s living expenses,°* and 
it has been held that evidence sufficient to support 
a verdict rendered by a jury upon proof of a claim 
predicated upon dependency must be regarded as 
also sufficient to support a claim for compensation 
out of the workmen’s compensation fund based upon 
the same ground.** But the bare fact that claimant 
states that he is dependent does not conclusively 
establish such fact.6? An employee’s failure to 
contribute to the support of claimant is evidence 
tending to disprove dependence,’® although not nec- 
essarily conclusive on such issue,** and dependency 
is not conclusively disproved by evidence that an 
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persons were dependent on him,”2 nor by proof that 
deceased was making no contributions to claim- 
ants at the time of his death.’* 


Dependency for a specified period prior to acci- 
dent is not proved by evidence of contribution of 
wages for a lesser period,’* nor is dependency af- 
firmatively disproved by evidence of employment for 
a lesser period.?® 


[§ 922] (2) Members of Family Generally. The 
general rules as to weight and sufficiency of evidence 
apply with respect to establishment of the fact that 
claimant was a member of the employee’s family,*® 
or a dependent member of his family.** 


[§ 923] (3) Husband and Wife, The general 
rules as to weight and sufficiency-sof evidence ap- 
ply with respect to establishment of the fact that 
claimant was the spouse of a deceased or injured 
employee,?® or married in good faith believing the 
marriage lawful,’ and to establishment of the fact 
of dependency,®°® partial*? or total,*? as in a case 


employee signed an application eard stating that no 


LW as 


[zg] Evidence held to show absence 
of dependency.— Yellow Cab COsevieg Ine 
dustrial Commission, 164 N.E. 164, 333 
Tll. 49: Gonsiorek v. Inland Steel Co., 
169 N.E. 55, 91 Ind.App. 144; Morgan 
v. Butte Central Min. & Mill. Co., 194 


P. 496, 58 Mont. 633; Rodriguez v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 35 S.W.(2d) 510; Rukavina 


vy. Industrial Commission of Utah, 248 
P. 1103, 68 Utah 1. 


62. Kostamo vy. H. G. Christman 
Co., 183 N.W. 902, 214 Mich. 652. 


63. Burns v. Connecticut Light & 
Power Co., 118 A. 45, 97 Conn. 688; 
Texas Employers’ Ins. Ass’n v. Peter- 
son, (Tex.Civ.App.) 251 S.W. 572. 


64. Ressi’s Case, 137 N.E. 703, 243 
Mass. 528; Conroy v. Loew’s Inc., 157 
A. 495, 102 Pa.Super. 523; Day v. 
Sioux Falls Fruit Co., 177 N.W. 816, 
43 S.D. 65. 


65. Ressi’s Case, 137 N.E. 703, 243 
Mass. 528. 


66. In re Peters, 116 N.E. 848, 65 
Ind.App. 174; Shaffer v. Williams 
Aen 44 S.W.(2d) 185, 226 Mo.App. 
35. 


67. Texas Employers’ Ins. Ass’n v. 
Sheppeard, 62 F.(2d) 122; Sweeny v. 
Sweeny Tire Stores Co., (Mo.App.) 49 
S.W.(2d) 205. 


68. Pocccardi v. Ott, 96 S.E. 790, 82 
W.Va. 497. 


69. Clark v. Appalachian Power 
Co., 149 S.E. 613, 153 Va. 86. 


70. Utah Fuel Co. v. Industrial 
Commission, 15 P.(2d) 297, 80 Utah 
301, 86 A.L.R. 858. 


71. Utah Fuel 
Commission, supra. 


72. Northern Redwood Lumber Co. 
v. Industrial Accident Commission, 
166 P. 828, 831, 34 Cal.App. 2. 


73, Shaffer v. Williams Bros., 44 
S.W.(2d4) 185, 226 Mo.App. 635. 


74, Barnett v. American Mut. Lia- 
bility Ins. Co., 151 S.E. 537, 40 Ga. 
App. 800. 


75. Maryland Casualty Co. v. Bart- 
lett, 142 S.E. 189, 37 Ga.App. 777. 


76. Taylor v. Industrial Accident 
Commission, (Cal.App.) 21 P.(2d) 619; 
Gleason’s Case, 169 N.E. 409, 269 Mass. 
583. 


Co. v. Industrial 


[a] Although claimant was unre- 
lated and supported in boarding house, 
the evidence sufficiently showed 
claimant to be a member of family of 
deceased employee. Peterson’s Case, 
169 N.E. 779, 270 Mass. 309. 


[b] Child of woman with whom 
deceased employee lived in adultery.— 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Acc. Commission, 202 P. 664, 
187 Cal. 469 (held member of fam- 
ily); Utah Fuel Co. v. Industrial Com- 
mission of Utah, 230 P. 681, 64 Utah 


328 (held member of family). 

[c] Iegitimate son.—Lewis v. Ek- 
lund Bros. Co., 221 N.W. 134, 244 Mich. 
22 (held member of family). 


77. Federal Mut. Liability Ins. Co. 
vy. Industrial Acc. Commission, 202 iP 


664, 187 Cal. 469; Wolverine Goal Co. 
a Grigsby, 54 S.W.(2d) 604, 246 Ky. 
62. 


fal Partial dependency of cousin’s 
children not shown.—State Compensa- 
tion Ins. Fund v. Industrial Accident 
ee acta 297 P. 38, 112 Cal.App. 


78. Taylor v. Industrial Accident 
Commission, (Cal.App.) 21 P.(2d) 619; 
Gonsiorek v. Inland Steel Co., 169 N. 
BE. 55, 91 Ind.App. 144; Woods v. 
American Coal & Ice Co., (Mo.App.) 
25 S.W.(2d) 144; Georgia Casualty 
ea Little, (Tex.Civ.App.) 281 S.W. 


[a] Common-law wife. — Illinois 
Steel Co. v. Industrial Commission, 
125 N.E. 252, 290 Ill. 594; Morris v. 
McKeesport Coal & Coke Co., 99 Pa. 
Super. 112. 


[b] Divorce of prior wife.—Woo0d- 
ward Iron Co. v. Bradford, 90 So. 808, 
206 Ala. 447. 


[c] Employer’s report of accident 
was not conclusive. Georgia Casualty 
CoS Little, (Tex.Civ.App.) 281 S.W. 


[d] Identity of deceased employee 
as husband of foreign beneficiary.— 
American Car & Foundry Co. v. 
Industrial Commission, 167 N.E. 80, 
$35 Ill. 322. 


[e] Order of probate court, finding 
that a certain woman was the widow 
of the deceased employee, and that she 
was the only person entitled to an 
award under the act, is not even pri- 
ma facie evidence against the employ- 


‘ 


er to show that such applicant was 
decedent’s widow. Illinois Steel Co. 
vy. Industrial Commission, 125 N.E. 
252, 290 Ill. 594. 


[f] Protocol.—Where the only evi- 
dence as to existence and relationship 
of claimant as the surviving wife of 
a deceased employee consisted of a so- 
called protocol taken in Austria with- 
out notice to defendant and certified 
by a probate judge in such country, 
the award of compensation was not 
supported by competent evidence. 
Lobuzek v. American*Car & Foundry 
Co., 161 N.W. 139, 194 Mich. 533. 


[g] Resident of foreign country.— 
Vassilakis v. Fairfax Hotel Co., 184 
N.Y.S. 774, 193 App.Div. 829. 


79. [a] Evidence held insufficient 
to show that plaintiff, seeking com- 
pensation as deceased employee’s wid- 
ow, married him in good faith believ- 
ing she was divorced. Knox v. Louisi- 
ana Long Leaf Lumber Co., 138 So. 
139, 18 La.App. 235. 


80. [a] Evidence held to show 
wife dependent on husband.—Empire 
Zine Co. v. Industrial Commission, 
206 P. 158, 71 Colo. 251; Hosman Coal 
Co. v. Carr, 16 S.W.(2d) 167, 228 Ky. 
786; Hinchuk v. Swift & Co., 182 N.W. 
622, 149 Minn. 1; Beck v. Kansas City 
Public Service Co., (Mo.App.) 48 S. 
W.(2d) 213 [transf 37 S.W.(2d) 589]; 
Reg. v. Clarke, [1906] 2 Ir. 135, Sned- 
don vy. Addie, 41 Sc.l.Rep. 826. 


[b] Evidence held to show hus- 
band dependent on wife.—Mason_ v. 
980-984 Simpson St. Corporation, 267 
N.Y.S. 432. 


[ec] Evidence held not to show ‘“‘ac- 
tual dependency” of wife on husband. 
—State v. District Court, Hennepin 
County, 177 N.W. 934, 146 Minn. 59; 
Allem v. E. J. Romig & Son, 100 Pa. 
Super. 502; Karpati v. Cambria Steel 
Co., 70 Pa.Super. 202. 


[d] Widow’s sworn statement at 
unsuspicious time outweighs her con- 
flicting testimony relative to depend- 
ency on husband given at trial to re- 
cover compensation for her husband’s 
death. Zuviceh v. Schnyder, 137 So. 
379, 18 La.App. 121. 


81. In re Carroll, 116 N.E. 844, 65 
Ind.App. 146; Golden v. Wilson & Co., 
281 P. 860, 129 Kan. 100. 


82. [a] Evidence held to show 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where the spouses did not live together,®* or to 
establishment of the fact that husband and wife were 
or were not living together,’* or living apart,®® or 
that claimant and husband were living apart un- 
der arrangements for support of claimant,®® or that 
a claimant separated from her husband had no rea- 
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fense.?® 


sonable expectation of support,’? or that the hus- 


band was under a legal duty to support claimant,*® 
or that claimant had abandoned or deserted her hus- 
band,®® or had been guilty of adultery,®® or that 
employee husband had deserted claimant wife,°! or 


total dependency.— Hammond Lumber 
Co. v. Industrial Accident Commission, 
234 P. 915, 71 Cal.App. 320; Keyhea 
v. Woodard-Walker Lumber Co., (La. 
App.) 147 So. 830; Harvey v. George 
J. Roche & Son, 129 A. 359, 148 Md. 
363; Kalsic v. Newport Mining Co., 
163 N.W. 962, 197 Mich. 364. 


[b] Evidence held not to show to- 
tal dependency.—General American 
Tank Car Corporation v. Sudomir, 


(Ind.App.) 182 N.E. 587; Albee’s Case, 
145 A. 742, 128 Me. 126; In re Derinza, 
118 N.E. 942, 229 Mass. 435; In re 
Fierro’s Case, 111 N.E. 957, 223 Mass. 
378; Bjorkstrand v. Klagstad, 247 N. 
W. 149, 262 Mich. 186. 


83. [a] Evidence held to show de- 
pendency of wife living apart from 
husband.—(1) Generally. Keyhea v. 
Woodard-Walker Lumber Co., (La. 
App.) 147 So. 830; Gates v. A. G. 
Dewey Co., 111 A. 446, 94 Vt. 320. (2) 
In foreign country. Hammond Lum- 
ber Co. v. Industrial Accident Com- 
mission, 234 P. 915, 71 Cal.App. 320; 
Smetanka y. Inland Steel Co., 158 N. 
BE. 909, 86 Ind.App. 578; Kalcie v. 
Newport Mining Co., 163 N.W. 962, 
197 Mich. 364; Savic v. Pittsburgh 
Gas Coal Co., 93 Pa.Super. 494; Szanit- 
ko v. Maher & Graff Coal Co., 93 Pa. 
Super. 463. 


[b] Evidence held not to show de- 
pendency of wife living apart from 
husband.—(1) Generally. Perry v. In- 
dustrial Acc. Commission, 169 P. 353, 
176 Cal. 706; Inland Steel Co. v. Nan, 
149 N.E. 576, 83 Ind.App. 673; Zuviceh 
v. Schnyder, 137 So. 379, 18 La.App. 
121; Burdick v. Grand Trunk Ry. Sys- 
tem, 175 N.W. 132, 207 Mich. 605. (2) 
In foreign country. Gonsiorek v. In- 
land Steel Co., 169 N.E. 55, 91 Ind.App. 
144; In re Derinza, 118 N.E. 942, 229 
Mass. 435; Ludwig v. American Car 
eee Co., 161 N.W. 835, 194 Mich. 

3. 


84. Ind.—Muncie Foundry & Ma- 
chine Co. v. Coffee, 117 N.E. 524, 66 
Ind.App. 405. 


Ky.—Hazard-Jellico Coal Co. v. 
Roddy, 284 S.W. 82, 214 Ky. 800.. 


La.—Zuviceh v. Schnyder, 137 So. 
379, 18 La.App. 121; Harris v. Louisi- 
ana Oil Refining Corporation, 127 So. 
40, 13 La.App. 416. 


Mass.—Gilson’s Case, 150 N.E. 183, 
254 Mass. 460; In re Nelson, 105 N.E. 
357, 217 Mass. 467. 


Mich.—Doherty v. Grosse Isle Tp., 
172 N.W. 596, 205. Mich. 592. 


Wis.—Smith v. Industrial Commis- 
sion, 174 N.W. 462, 170 Wis. 162. 


[a] Evidence held sufficient to sup- 
port award to the wife of a deceased 
employee on the theory either: that 
they were “living together” or that 
the husband was under a duty to sup- 
port his wife. Colgate & Co. v. Smith, 
151 N.E. 434, 84 Ind.App. 473. 


[b] Occasional visits.—Breakey’s 
Case, 126 N.E. 769, 235 Mass. 460. 


{[c] Temporary separation.—Hold- 
en v. Gifford Lumber Co.,. 204 N.W. 


« 


689, 231 Mich. 532; Belle City Mallea- 
ble Iron Co. v. Industrial Commission 
of Wisconsin, 174 N.W. 899, 170 Wis. 
293, 7 A.DAR., LOTL, 


{[d] Wife in foreign country.—Gen- 
eral American Tank Car Corporation 
v. Sudomir, (Ind.App.) 182 N.E. 587 
(not shown to be living with husband 
so as to be entitled to presumption of 
dependency). 


Presumption of dependency where 
parties live together see supra § 283. 


85. [a] Evidence held sufficient to 
sustain trial court’s finding that wife 
of deceased was not living apart from 
him.—Hinchuk v. Swift & Co., 182 N. 
W. 622, 149 Minn. 1. 


86. [a] Evidence held insufficient. 
—Ludwig v. American Car & Foun- 
dry Co., 161 N.W. 835, 194 Mich. 613. 


87. Utah Apex Mining Co. v. In- 
dustrial Commission of Utah, 244 P. 
656, 66 Utah 529. 


88. H. G. Goelitz Co. v. Industrial 
Board of Illinois, 115 N.E. 855, 278 
Ill. 164; Jelicic v. Vermillion Coal Co., 
144 N.E. 38, 81 Ind.App. 675; Cald- 
well v. J. A. Kreis & Sons, (Mo.App.) 
50 S.W.(2d) 725. 


89. [a] Evidence held to show 
claimant’s abandonment or desertion 
of husband.—Plath v. Industrial Ac- 
cident Commission, 293 P. 89, 109 Cal. 
App. 349; Orosco v. Texas Employers’ 


ae Ass’n, (Tex.Civ.App.) 273 S.W. 
{b] Evidence held not to show 


claimant’s abandonment or desertion 
of husband.—James Black Dry Goods 
Co. v. Iowa Industrial Com’r, 173 N. 
W.; 23, 186, towa<654;2U. S. Coal & 
Coke Co. v. Burrell, 266 S.W. 638, 205 
Ver dope 


90. [a] Evidence held to show 
wife not guilty.—Beck v. Kansas City 
Public Service Co., (Mo.App.) 48 S.W. 
(2d) 213 [transf 37 S.W.(2d) 589]. 


91. [a] Evidence held to show 
injured husband had deserted wife 
and was living.—Northwestern Red- 
wood Co. v. Industrial Accident Com- 
aioe ore of California, 194 P. 31, 184 
Cal. 484. 


92. [a] Evidence held to show 
that deceased employee’s separation 
from wife was by mutual consent, or 
without her fault, and that he never 
requested her to return. Cotter vy. 
Valentine Coal Co., 14 S.W.(2d) 660, 
222 Mo.App. 1138 [cert quashed 28 S. 
W.(2d):. 1028, 325 Mo. 277]. 


93. Jones v. George R. Cooke Co., 
231 N.W. 40, 250 Mich. 460; Conway 
v. Todd County Highway Dept., 244 
N.W. 807, 187 Minn. 223; State v. 
District Court of Hennepin County, 
166 N.W. 772, 189 Minn. 409; State v. 
District Court, Ramsey County, 163 
N.W. 509, 137 Minn. 2838; Partee v. 
Memphis Concrete Pipe Co., 295 S.W. 
68, 155 Tenn. 441. 


[a] Prima facie case.—Ocean Ac- 
cident & Guaranty Corporation v. 
Council, 134 S.E. 331, 35 Ga.App. 632. 


[§ 924] (4) Children. 
weight and sufficiency of evidence apply with re- 
spect to establishment of the fact that claimant was 
a child of a deceased or injured employee,®? or a 
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that their separation was by mutual consent,°? or 
was or was not voluntary as respected claimant,°* 
or that claimant’s separation from her husband was 
for justifiable cause,®* or without fault on her part,°° 
or that claimant had condoned her husband’s of- 


The general rules as to 


94. [a] Evidence held to show 
justifiable cause.—(1) Generally. Mc- 
Gee v. Columbia Body Co., 187 N.W. 
270, 217 Mich. 479; Kirkley v. Gen- 
eral Baking Co., 186 N.W. 482, 217 
Mich. 807. (2) Where, after leaving 
insane asylum, the husband had gone 
to reside some distance from the wife. 
Gates v. A. G. Dewey Co., 111 A. 446, 
94 Vt. 320. (3) Where the employee 
had left home on the wife’s protest 
and had gone to another city where 
he remained for several years with- 
out requesting her to join him or mak- 
ing provision for her to do so al- 
though she was willing either to have 
him return home or to join him. 
Kirkley v. Genera] Baking Co., supra. 
(4) Where the wife left her husband 
because she was in poor health, and 
he insisted on excessive marital indul- 
gence. Martilla yv. Quincy Mining 
Co., 191 N.W. 1938, 221 Mich. 525, 30 
A.L.R. 1249. 


[b] Evidence held not to show 
justifiable cause.—Veber vy. Massa- 
chusetts Bonding, etc., Co., 112 N.E. 
485, 224 Mass. 86; Newman’s Case, 
111 N.E. 359, 222 Mass. 563, L.R.A. 
1916C 1145; Bjorkstrand v. Klagstad, 
247 N.W. 149, 262 Mich. 186. 


[ec] Corroboration of wife’s testi- 
mony showing justifiable cause with- 
in the compensation act for living 
apart from her husband is not es- 
sential. Martilla v. Quincy Mining 
Co., 191 N.W. 1938, 221 Mich. 525, 30 
A.L.R. 1249. 


{d] Testimony of widow not con- 
clusive on issue of justifiable cause. 
—Broadbent’s Case, 134 N.E. 632, 240 
Mass. 449. 


95. [a] Evidence held to show 
that wife was living apart from hus- 
band without fault.—Keyhea v. Wood- 
ERE: Lumber Co., (La.App.) 147 

Oo. ; 


96. [a] Condonation must be: 
clearly shown.—H. G. Goelitz Co. v. 
Industrial Board of Illinois, 115 N. 
EH. 855, 278 Ill. 164. 


[b] Bvidence sufficient to show 
condonation.—Broadbent’s Case, 134 
N.E. 632, 240 Mass. 449. 


97. [a] Evidénce held to show 
fact of relationship.—King v. Penin- 
sular Portland Cement Co., 185 N.W. 
858, 216 Mich. 335 (evidence held to 
support finding that child born one 
month after marriage, and child born 
three months after death of em- 


ployee, were the children and the 
dependents of the deceased em- 
ployee). 

[b] Evidence held not to show 


fact of relationship.—Gonsiorek v. 
Inland Steel Co., 169 N.E. 55, 91 Ind. 
App. 144; Brown v. Long Mfg. Co., 
182 N.W.. 124, 2138 Mich. 221. 


{c] Ilegitimacy.—Lewis v. Ek- 
lund Bros. Co.,, 221 N.W. 134, 244 
Mich. 22. 

[d] Legitimacy.—Harris v. Lou- 


isiana Oil Refining Corporation, 127 
So. 40, 18. La.App. 416. 
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dependent child,®® or partially®® or wholly! depend- 
ent, or incapacitated,? or that children were living 
with their father, the employee,*? or that a father 
denied custody of his child after divorce had vol- 
untarily resumed his parental obligations and as- 
sumed the burden of the child’s support,‘ or’ that 
children were at the time of the father’s death 


[e] In loco parentis.—Mayfield v. 
Kerr, 157 A. 506, 102 Pa.Super. 532. 


98. [a] Evidence held to show de- 
pendency.—(1) Generally. Washing- 
ton v. U. S. Fidelity & Guaranty Co., 
147 S.E. 533, 39 Ga.App. 481; Smetan- 
ka v. Inland Steel Co., 158 N.E. 909, 
86 Ind.App. 578; In re Carter, 108 N. 
BE. 911, 221 Mass. 105; In re Herrick, 
104 N.E. 432, 217 Mass. 111, 113; Ol- 
son-Walker Co. v. Industrial Commis- 
sion of Wisconsin, 242 N.W. 350, 207 
Wis. 576. (2) Of children on natural 
father although living with stepfa- 
ther. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 269 P. 77, 34 Ariz. 175. (3) 
Of divorced daughter, aged fifty, liv- 
ing with father. Milwaukee Casket 
Co. v. Kimball, 230 N.W. 627, 201 Wis. 
516. 


[b] Evidence held not to show de- 
pendency.—(1) In general. Watts v. 
Great Southern Lumber Co., 120 So. 
247, 9 La.App. 719. (2) Of widowed 
daughter. Gessler v. Liggett & My- 
ers Tobacco Co., (Mo.App.) 54 S.W. 


(2d) 806. 


[ec] Dislike of employment.—Fer- 
riter’s Case, 168 N.E. 747, 269 Mass. 
267, 


[d] Stepchildren.—Robinson Vv. 
Eaves, 210 N.W. 578, 203 Iowa 902. 


99. Utah Galena Corporation v. 
Industrial Commission, 5 P.(2d) 242, 
78. Utah 495. 


[a] Dependency arising from in- 
sufficiency of hushand’s earnings.— 
Belanger’s Case, 174 N.E. 497, 274 
Mass. 371. 


[b] Partially dependent on moth- 
er.—Nordmark v. Indian Queen Hotel 
Co., 159 A. 200, 104 Pa.Super. 139. 


[ce] Widowed daughter.—Imperial 
Brass Mfg. Co. v. Industrial Commis- 
sion, 137 N.E. 411, 306 Ill. 11, 26 A.L. 
Jetset Kewl 


1. [a] Evidence held to show to- 
tal dependency.—(1) Although chil- 
dren not living with father. Crutch- 
er v. Curtiss-Robertson Airplane Mfg. 
Co., (Mo.) 52 S.W.(2d) 1019; Isaacson 
v. Central Coal & Coke Co., (Mo.App.) 
56 S.W.(2d) 831. (2) Of five-year-old 
child of widowed father. Madera 
Sugar Pine Co. v. Industrial: Accident 
Commission of California, 208 P. 278, 
189 Cal. 350. (3) Of unmarried 
daughter. Herbert’s Case, (Mass.) 
186 N.E. 554. titie 


[b] Evidence held not to show to- 
tal dependency.—State Compensation 
Ins. Fund vy. Industrial Accident Com- 
mission of California, 14 P.(2d) 140, 
125 Cal.App. 776; In re Derinza, 118 
N.E. 942, 229 Mass. 435 (children in 
Italy). 


2. [a] Character of evidence es- 
tablishing incapacity.— Where the pe- 
titioner, a child of the employee and 
dependent on the widow, was ordered 
to refrain from working and had to 
quit teaching, evidence was held to 
sustain a finding of incapacity. De 
Meritt’s Case, 147 A. 210, 128 Me. 299. 


3. Olson-Walker Co. y. Industrial 
Commission of Wisconsin, 242 N.W. 
350, 207 Wis. 576; Liloyd-McAlpine 
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Logging Co. v. Whitefish, 206 
914, 188 Wis. 642. 


4. Pacific Gold Dredging Co. v. In- 
dustrial Accident Commission, 194 
B. 1, 184 Cal. 462, '13°A.L.R. 725 Cevi- 
dence held to show such facts). 


5. Vogel’s Case, 153 N.E. 175, 257 
Mass. 3. 


6. Vogel’s Case, supra. 


7. [a] Hearsay evidence that a 
decedent left surviving a dependent 
mother is insufficient to support a 
finding to that effect under the Work- 
men’s Compensation Law, so as to 
require reversal of an award to the 
state treasurer. State Treasurer v. 
West Side Trucking Co., 135 N.E. 244, 
233 N.Y. 202. 


8. [a] Stepfather.—Evidence 
held to. show™that’ one of claimants 
was’ stepfather of deceased em- 
ployee. Harris v. Hoage, 62 App.D. 
C. 275, 66... (2d); 801. 


9. [a] Dependency shown.—(1) 
Generally. In re Encinas, Op. Sol. 
Dept. Labor 601; In re Harris, Op. 
Sol. Dept. Labor 598; In re Munn, Op. 
Sol. Dept. Labor 597; In re Scott, Op. 
Sol. Dept. Labor 595; In re Belgrave, 
Op. Sol. Dept. Labor 580; Benjamin F. 
Shaw Co. vy. Palmatory, 105 A. 417, 30 
Del. 197; Jones v. Dendinger, Inc., 147 
So. 732; Dumond’s Case, 133 A. 736, 
125 Me. 313; Mountain Ice Co. v. Gur- 
da, 157 A. 255, 9 N.J.Mise. 1294; Tex- 
as Employers’ Ins. Ass’n v. McDon- 
nell, (Tex.Civ.App.) 278 S.W. 294; 
Texas Employers’ Ins. Ass’n y. Peter- 


N.W. 


son,. (Tex.Civ.App.) 251 S.W. 572; 
Southern Surety Co. v. Hibbs, (Tex. 
Civ.App.) 221 S.W. 808. (2) Actual 


dependency shown. Balthazar vy. 
Swift & Co., 120 So. 896, 119 So. 906, 
10 La.App. 25; Rome v. Mexican Pe- 
troleum Corporation of Louisiana, 3 
La.App. 523; Day v. Sioux Falls Fruit 
Co., 177 N.W. 816, 48 S.D. 65. (3) De- 
pendent on son’s labor for support. 
Georgia Casualty Co. v. Darnell, (Tex. 
Civ.App.) 243 S.W. 579 [dism appeal 
(Commn.App.) 259 S.W. 918]. (4) On 
minor son. Smith v. Leslie, 151 N.E. 
17, 85 Ind.App. 186. (5) karents in 
foreign country. Ward Pump Co. v. 
Industrial Commission, 134 N.E. 127, 
302 Ill. 199. (6) Where a son’s con- 
tributions to support of his parents 
were not needed when crops on fa- 
ther’s farm were good, but were need- 
ed when father’s income because of 
poor crops was insufficient to pay 
their living expenses, making it nec- 
essary for son to contribute to their 
support in addition to amount paid for 
his room and board. Richardson Sand 
Co. v. Industrial Commission, 129 N.E. 
GReZ96 sls 35; 


[b] Dependency not shown.—(1) 
Generally. In re Jones, Op. Sol. Dept. 
Labor 602; In re Duffy, Op. Sol. Dept. 
Labor 594; In re Mason, Op. Sol. Dept. 
Labor 589; Globe Grain & Milling 
Co. vy. Industrial Commission of Utah, 
193 P. 642, 57 Utah 192. (2) At time 
of death. Mills v. Texas Employers’ 
Ins.- Ass’n, (Tex.Civ.App.) 253 S.W. 
321. (3) Of parents in foreign coun- 
try. Bonnano v. Metz Bros. Co., 177 
N.Y.S. 51, 188 App.Div. 380. (4) Of 
parents on minor son employed by 


[§§ 924-925 


alive® and under a specified age.® 


[§ 925] (5) Parents. 
weight and sufficiency of evidence apply as to estab- 
lishment of the fact that a deceased employee left 
a surviving and dependent parent,’ and to establish- 
ment of the fact of parental relationship of claim- 
ant,® or dependency of parents,® as of a mother,*°® 


The general rules as to 


school which he attended. Washco 
v. Wyoming Seminary, 88 Pa.Super. 
470. (5) _On_ sixteen-year-old son 
earning teh dollars a week. Caldere- 
ra v. P. Nathan & Co., 192 N.Y.S. 737, 
200 App.Div. 298. (6) Where son’s 
contribution amounted only to his 
equitable portion of the family ex- 
penses. Hermann.y. American Rail- 
way Express Co., 186 N.Y.S. 691, 196 
App.Div. 219. (7) Where, although 
decedent. gave his.mother practically 
all of his wages, it appeared that the 
father was only forty-two years old, 
in good health, and able to follow his 
occupation, and that the sister, earn- 
ing one hundred twenty dollars a 
month, contributed nothing to the 
support of her parents, and a finding 
that the parents were not dependent 
was warranted. Rudnick v. White 
Bros., 109 A. 881, 30 Del. 576. (8) 
Where minor son’s whereabouts had 
been unknown to parents and he had 
contributed nothing toward their-sup- 
port for six months before his death. 
Hagan v. Mason-Hanger Const. Co., 
248 S.W. 896, 198 Ky. 326. 


[c] Evidence that money recéived 
from deceased son went into com- 
mon fund expended by mother for 
general upkeep of home and support 
of everyone living therein, all being 
over twenty-one years of age, was in- 
sufficient to establish parents’ de- 
pendency. Guarantee Tire & Rubber 
Co. v. Cox, (Ind.App.) 183 N.E. 679. 


[d}] So-called certificates of “the 
mayor” and ‘the official” of a town 
in Italy that the parents of the de- 
ceased employee depended exclusive- 
ly on deceased for their support, and 
that they existed on the fruits of 
small jobs, and were in a state of ex- 
treme poverty, were insufficient to 
establish dependency of parents. 
Pifumer v. Rheinstein & Haas, 175 
N.Y.S. 848, 187 App.Div. 821. 


[e] Statement “of deceased em- 
ployee’s brother that he had received 
from his parents in Italy letters stat- 
ing that the parents were living on 
the remittances sent from America 
by the brothers was no evidence that 
the parents were dependent upon the 
deceased employee. Pifumer Wa 
Rheinstein & Haas, 175 N.Y.S. 848, 187 
App.Div. 821. 


10. [a] Mother’s 
shown.—(1) Generally. Maryland 
Casualty Co. v. Campbell, 129 S.E. 
447, 34 Ga.App. 311; Stevenson v. Il- 
linois Watch Case Co., 186 Ill.App. 
418; Chapman Price Steel Co. v. Ber- 
tels, 177 N.E. 76, 92 Ind.App. 634; 
Wyant v. Douglas Coal Co., 252 P. 
237, 122 Kan. 469; Hoy v. T. S. Gray- 
son Lumber Co., 130 So. 651, 15 La. 
App. 176; Petrozino v. American Mut. 
Liability Co., 107 N.E. 370, 219 Mass. 
498; Leach v. J. I. Case Threshing 
Mach, Co,, 219 N.W. 884, 53 S.D. 13; 
Wright Motor Co. y. Steinhilber, 162 
S.E. 192, 157 Va. 793. (2) On minor 
daughter. Frey v. McLoughlin Bros., 
175 N.Y.S. 873, 187 App.Div. 824. (3) 
Of married mother on earnings of un- 
married son. Novak v. Industrial 
Commission, 171 N.E. 158, 339 Ill. 292. 
(4) Where aged mother in poor cir- 
cumstances resided in Italy, and her 
deceased child had been sending pe- 


dependency 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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father,!1_ or step-parent,1? or partial dependen- | cy,'® as in the 


riodical sums of money for her sup- 
port. Venuto v. Carter Lake Club, 
178 N.W. 760, 104 Neb. 782. 


{b] Mother’s dependency not 
shown.—(1) Generally. Musgrave’s 
Case, N.E. 749, 281 Mass. 416; 
Sigalove v. Penzel, 218 N.Y.S. 85, 218 
App.Div. 306; Fosket v. A. J. Busch- 
mann Co., 183 N.Y.S. 919, 193 App.Div. 
342; Wilkes v. Rome Wire Co., 172 
N.Y.S. 406, 184 App.Div. 626; Robles 
v. Industrial Commission of Utah, 296 
P. 600, 77 Utah 408. (2) On a de- 
ceased servant. Tirre v. Bush Ter- 
minal Co., 158 N.Y.S. 888, 172 App. 
Div. 386. (3) Where claimant moth- 
er obtained money from a number of 
children and purchased houses with 
part of it in her own name. Hoffman 
v. Van Benthugsen, 185 N.Y.S. 539, 
195 App.Div. 76. 


{c] Dependent on others than em- 
ployee.—In proceeding under the 
Workmen’s Compensation Act by 


mother of daughter killed in course 
of employment, evidence was held 
to show that applicant was depend- 
ent upon husband and sor, and not 
upon deceased daughter. Sindle v. 
E. I. Du Pont de Nemours & Co., 115 
A. 2, 96 N.J.Law 553. 


[d] Evidence showing that moth- 
er was in need of some support is nec- 
essary to support compensation award 
to mother as dependent. Robert Gair 
Co. v. Industrial Commission, 172 N. 
BE. 46, 340 Ill. 99. 


[e] Finding that claimant, mother 
of deceased employee, was not de- 
pendent on employee, was held con- 
trary to preponderance of proof; 
hence reversal was required. Hamlet 
v. State Compensation Com’r, (W.Va.) 
167 S.E. 586. 


{f] Necessity that evidence show 
lack of independent means.—Evidence 
of payments by married son to his 
mother while he and his wife were 
living with his parents was insuffi- 
cient, without evidence that the par- 
ents did not have independent means 
to show the mother’s dependency on 
the son. Birmingham vy. Westing- 
house Electric & Mfg. Co., 167 N.Y.S. 
520, 180 App.Div. 48. 


11. [a] FPather’s 
shown.—(1) Generally. Little v. 
Crow-Edwards Lumber Co., 121 So. 
219, 9 La.App. 465; Kredl v. Sklar, 140 
A. 562, 6 N.J.Misce. 214; Stratton v. 
Interstate Fruit Co., 199 N.W. 117, 47 
S.D. 452; Southern Surety Co. v. 
Weaver, (Tex.Civ.App.) 260 S.W. 622 
[aff (Commn.App.) 273 S.W. 838]; 
Wright Motor Co. v. Steinhilber, 162 
Si) 192; 01670 Waro: 1933 c¢luegget | v. 
Burke, 39 Sc.L.Rep. 448. (2) Father 
sixty-one years old. L’Hote v. Crow- 
ell, 54 F.(2d) 212 [cert gr 52 S.Ct. 
406, 285 U.S. 633, 76 L.Ed... 928 (rev 
52 S.Ct. 499, 286 U.S. 528, 76 L.Ed. 
1270)]. (3) Where deceased minor 
employee between twenty and twenty- 
one years of age was survived by a 
father, mother, and two sisters, and 
the evidence supported the finding of 
the trial judge that decedent’s fa- 
ther was dependent upon him. Hal- 


dependency 


beisen v. H. Koppers Co., 113 A. 921, 
95 N.J.Law 257. 

{[b] Father’s dependency not 
shown.—(1) Generally. McLennan 


Const. Co. v. Industrial Commission, 
157 N.E. 26, 326 Ill. 92; Moles v. 
Three Points Coal Co., 13 S.W.(2d) 
253, 227 Ky. 374. (2) Alien father. 
Eretza v. Ft. Montgomery Iron Works, 
184 N.Y.S. 789, 193 App.Div. 817. (3) 
Not dependent on deceased son. Rig- 
by v. Industrial Commission, 286 P 


628, 75 Utah 454. | 


e 


[c] Contributions or gifts from son 
to father are not necessarily proof 
of dependency, as required under 
Workmen’s Compensation Act, be- 
coming material only as measure for 
amount of award after dependency 
has been established. Interlake Pulp 
& Paper Co. v. Imm, 202 N.W. 175, 186 
Wis. 226. 


[ad] Use of son’s earnings for sup- 
port.—Fact that weekly contributions 
from wages, by minor son, earning 
twelve dollars and seventy-five cents 
weekly, to father, earning fifteen dol- 
lars weekly, were used and required 
for support of family, was held to 
warrant industrial board in drawing 
inference that father was ‘“depend- 
ent” on minor son within the Work- 
men’s Compensation Act. In re Pe- 
ters, 116 N.E. 848, 65 Ind.App. 174. 


{e] Finding that no dependency 
had been proved, in proceedings by 
father for compensation for son’s 
death, was held without support in 
evidence. Marian Mining Co. _ v. 
Pow ns; 40 S.W.(2d) 3870, 239 Ky. 


12. Harris v. Hoage, 62 App.D.C. 
275, 66 F.(2d) 801 (stepfather). 


[a] Evidence held to show step- 
mother dependent.—Texas HEmploy- 
ers’ Ins. Ass’n y. Sheppeard, 62 F. 
(2d) 122 [aff 58 F.(2d) 415]; Strat- 
ton v. Interstate Fruit Co., 199 N.W. 
117, .47 S.D. 462. 


[b] Evidence held to show step- 
mother not dependent.—Moles _v. 
Three Points Coal Co., 13 S.W.(2d) 
253, 227 Ky. 374. 


13. [a] Evidence held to show 
partial dependency of one or both par- 
ents.—(1) Generally. Michigan 
Transit Corporation v. Brown, 56 F. 
(2d) 200 (mother); Marchand v. In- 
dustrial Commissioh, 179 N.E. 887, 
347 Ill. 266 (father); City of Ogles- 
by v. Industrial Commission, 174 N.E. 
910, 342 Ill. 684; Hoosier Veneer Co. 
v. Stewart, 129 N.E. 246, 76 Ind.App. 
1; Fennimore y. Pittsburg-Scammon 
Coal Co., 164 P. 265, 100 Kan. 372; 
Young v. Shellabarger Mill & Eleva- 
tor Co. 256 P. 992,123 Kan. 628 
(mother); Boudreaux v. Myles Salt 
Co., 123 So. 907, 38 La.App. 480; Plick 
v. Toye Bros. Auto & Taxicab Co., 


127 So. 59, 13 La.App. 525; In re Mc- 
Mahon, 118 N.E. 189, 229 Mass. . 48 
(father); Bergerhoudt v.  Riter- 


Conley Co., 219 N.W. 683, 242 Mich. 
438 (mother); Kostamo vy. H. G. 
Christman Co., 183 N.W. 902, 214 
Mich. 652; Cramer vy. West Bay City 
Sugar Co., 167 N.W. 8438, 201 Mich. 
500; Tomhave v. Galena, 230 N.W. 
652, 180 Minn. 289; State v. District 
Court of Rice County, 159 N.W. 755, 
134 Minn. 324 (both parents); Sweeny 
v. Sweeny Tire Stores Co., (Mo.App.) 
49 S.W.(2d) 205 (mother); Clingan vy. 
Carthage Ice & Cold Storage Co., 25 
S.W.(2d) 1084, 223 Mo.App. 1064; 
American Rolling Mill Co. vy. Earn- 
hart, 186 N.E. 8838, 45 Ohio App. 315 
(mother); Faucett v. Philadelphia 
Rapid Transit Co., 89 Pa.Super. 449; 
Tennessee Chemical Co. v. Smith, 238 
S.W. 97, 145 Tenn. 5382; Lumbermen’s 
Reciprocal Ass’n v. Warner, (Tex. 
Commn.App.) 245 S.W. 664 [aff (Civ. 
App.) 234 S.W. 545; Continental Cas- 
ualty Co. v. Industrial Commission, 
279 P. 509, 74 Utah 307 (father). (2) 
Divorced mother on son. Cammick’s 
Case, 155 N.E. 870, 259 Mass. 209. (3) 
Father and stepmother on deceased 
longshoreman. Texas Employers’ 
Ins. Ass’n v. Sheppeard, 62 F.(2d) 122 
{aff 58 F.(2d) 415]. (4) Father on 
déceased minor son. Conroy v. 
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case of dependency to a specific 


Loew’s Inc., 157 A. 495, 102 Pa.Super. 
523. (5) Father on minor son where 
latter contributed part of his earn- 
ings to his father, and money was 
applied toward their living expenses. 
General Const. Co. v. Industrial Com- 
mission, 145 N.E. 90, 314 Ill. 58. (6) 
Mother and stepfather on son. MHar- 
ris v. Hoage, 62 App.D.C. 275, 66 F. 
(2d) 801. (7) Mother living apart 
from husband on son about twenty 
years old. Los Angeles & S. L. R. Co. 
v. Industrial Commission of Utah, 289 
P. 114, 76 Utah 239. (8) Parents on 
employee of full age. Franey v. Glen 
Alden Coal Co., 161 A. 433, 105 Pa. 
Super. 448. (9) Parents on minor 
son. Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 216 N.W. 137, 220 
N.W. 377, 196 Wis. 159. (10) Parents 
on deceased servant. Geo. A. Lowe 
Co. v. Industrial Commission of Utah, 
190 P. 934, 56 Utah 519. (11) Where 
deceased employee, living with par- 
ents, contributed generously to p- 
port of household. Stirton’s Case, 
164 N.E. 441, 265 Mass. 439. (12) 
Where deceased minor employee con- 
tributed farm labor, and parents liv- 
ed on farm. Dunbar v. B. A. Jacob- 
son, Inc., 161 A. 431, 106 Pa.Super. 
95. (13) Where deceased employee 
had been contributing twenty-five dol- 
lars monthly necessary for upkeep 
of family. Holsapfel vy. Great Lakes 
Stages, 161 A. 449, 105 Pa.Super. 410. 
(14) Where son had lived with moth- 
er and contributed to common fund 
for support of family consisting of 
himself, mother, stepfather, and chil- 
dren, partial dependency of mother 
was shown. J. F. Hardymon Co. v. 
Kaze, 43 S.W.(2d) 678, 241 Ky. 252. 
(15) Where finding that parents were 
partially, dependent on minor son 
theretofore supported by them and 
killed before drawing first pay check 
was held supported by evidence. Cun- 
ningham v. Management & Engineer- 
ing Corporation, 45 S.W.(2d) 899, 226 
Mo.App. 215. (16) Where partial de- 
pendency of parents was shown, al- 
though the father also contributed to 
the family’s support. Pocahontas 
Fuel Co. v..Monahan, 41 F.(2d) 48 [aff 
34 F.(2d) 549]. (17) Where commis- 
sioner’s finding that mother who ex- 
pected minor son to turn over earn- 
ings was partial dependent was held 
justified, although son had made no 
actual contribution of earnings when 
killed. Mazzie v. Lavitt, 152 A. 144, 
112 Conn. 233. (18) Where evidence 
that deceased employee paid mother 
eight ‘dollars a week when working, 
which enabled her to run household, 
consisting of herself, her husband, 
the son, a daughter, and other chil- 
dren, more easily.than after she was 
deprived of son’s contribution, was 
held legally sufficient to show that 
mother was partially dependent on 
son within the Workmen’s Compensa- 
tion Act, although her husband was 
alive and not incapacitated. Grant v. 
Kotwall, 105 A. 758, 133 Md. 573. 
(19) Where fund representing com- 
bined earnings of deceased employee 
and of father and brother was wholly 
used for family’s living expenses, evi- 
dence warranted finding that parents 
were “partial dependents” within the 
Workmen’s Compensation Act. Chi- 
cago, Wilmington & Franklin Coal 
Co. v, Industrial Commission, 177 N. 
B. 731, 345 Ill. 78. 


[b] Evidence held not to show par- 
tial dependency of one or both par- 
ents.—(1) Generally. LL. M. & O. Mo- 
tor Co. v. Industrial Commission, 167 
N.E. 56, 335 Ill. 254; Peterson v. In- 
dustrial Commission, 146 N.E. 146, 
315 Ill. 199; McGarvie vy. Frontenac 
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extent,1* or total dependency,'® or that dependency 
was only partial and not total,’® or of partial eman- 
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cipation of a minor son affecting the issue of de- 


pendency,!7 or the incapacity of a parent,*® or his 
possession of sufficient means for self-support,*® or 
that a deceased employee was contributing to the 
support of his parents,?° as for a prescribed period 
before death or accident,?1 or that an employee had 
ceased to cohabit with his wife so that an award 


Coal Co., 175 P. 375, 103 Kan. 586; 
Doherty’s Case, 178 N.E. 515, 277 
Mass. 339 (father); Neubauer v. 
Levy, 233 N.W. 209, 252 Mich. 83; Lar- 
son v. A. Guthrie Co., 237 N.W. 606, 
184 Minn. 33 (father). (2) Father 
running own barber shop not partially 
dependent on son, although latter 
gave him money. Merchant’s Case, 
(Mass.) 184 N.E. 390. 


[c] Benefit and support.—(1) To 
establish father’s partial dependency 
upon son, it was insufficient to show 
money received from son benefited fa- 
ther and family. Doherty’s Case, 178 
N.E. 515, 277 Mass. 339. (2) To es- 
tablish that father was “partly de- 
pendent” upon son, there must be 
evidence that father depended in some 
degree for support upon son and was 
supported in part by son’s contribu- 
tions. Doherty’s Case, supra. 


[d] In absence of showing as to 
income and necessary expenditures of 
farmer, fifty-one years old, on farm, 
paid for in full, with eighty acres 
under cultivation, who owned portable 
sawmill and threshing outfit, but had 
a wife, and three children in school, 
there was no basis for finding as to 
partial dependency to entitle him to 
award, under St. (1921) § 2394—9m 
subd 3, for minor son’s death. Inter- 
lake Pulp & Paper Co. v. Imm, 202 N. 
W. 175, 186 Wis. 226. 


[e] Parents in foreign country.— 
That deceased employee had for sev- 
eral years prior to his death been 
sending twenty dollars to twenty-five 
dollars a month to his parents who 
resided in Italy, giving as a reason 
that they were in need along with 
some other evidence, was held suffi- 
cient to sustain finding as to parents’ 
partial dependency. Western Pipe & 
Steel Co. of California v. Industrial 
Accident Commission of California, 
228 P. 859, 194 Cal. 379. 


[f] Parents’ testimony was held 
sufficient to show partial actual de- 
pendency upon deceased employee, 
despite written statement parents 
signed soon after death, when alleg- 
edly suffering from shock, denying 
dependency. Galt v. Travelers’ Ins. 
Co., (La.App.) 141 So. 105. 


[g] That father used son’s earn- 
ings in payment of lien notes on lots 
could not be considered relative to 
father’s being partial dependent. 
Meleroft Coal Co. v. Hicks, 5 S.W. (2d) 
1049, 224 Ky. 173. 


14. [a] Fifty per cent dependen- 
cy shown.—(1) Where employee was 
principal support of parents, his fa- 
ther being incapacitated. East Ken- 
tucky Coal Co. v. Johnson, 17 S.W. 
(2d) 708, 229 Ky. 606. (2) Where 
mother of deceased employee received 
twenty dollars per week from his 
earnings, and the usual expense of 
board and room in the neighborhood 
was six dollars a week, so that it 
might be assumed that, of the twenty 
dollars, six dollars was for board, and 
she was receiving from the govern- 
ment for the death of her other son 


thirteen dollars and forty-two_cents 
a week. John M. Smyth Co. v. Indus- 
trial Commission, 137 N.E. 519, 306 
abe Blak 


[b] Fifty-six per cent dependency 
not shown as respected deceased em- 
ployee’s mother, to whom he had con- 
tributed fifty dollars a month for use 
by her in the maintenance of the 
household. Rock Island Bridge & 
Iron Works v. Industrial Commission, 
122 N.E. 830, 287 Ill. 648. 


15. [a] Evidence held to show to- 
tal dependency.—(1) Of both parents. 
Breslin v. Susquehanna Collieries Co., 
163 A. 913, 107 Pa.Super. 449. (2) 
Of mother. Pacific Indemnity Co. v. 
Industrial Accident Commission, 268 
P. 633, 204 Cal. 42% Fordson Coal Co. 
v. Burke, 294 S.W. 497, 219 Ky. 770; 
Lemmler v. Fabacher, 139 So. 683, 
19 La.App. 144; Murphy v. Genesee 
County Road Commission, 230 N.W. 
937, 250 Mich. 457. (3) Of sixty-two- 
year-old widowed mother of unmar- 
ried employee, receiving contribu- 
tions from him, although augmented 
by slight returns from her own work. 
Blue Diamond Coal Co. v. Frazier, 
17 S.W.(2d) 406, 229 Ky. 450. 


[b] Evidence held not to show to- 
tal dependency.—Neenan v. Industrial 
Commission, 160 N.B. 218, 329 Ill. 48; 
Edwards v. Standard Gin & Mfg. Co., 
125 So. 598, 12 La.App. 153. 


16. [a] Evidence held to show 
parents only partially dependent.— 
(1) Generally. Phillips v. A. O. 
Smith Corporation, 8 P.(2d) 1080, 39 
Ariz. 577; Clover Fork Coal Co. v. 
Ayres, 292 S.W. 8038, 219 Ky. 326; Lew- 
is v. Southern Advance Bag & Paper 
Co., 147 So. 532. (2) Evidence in sup- 
port of a claim for the death of mi- 
nor employee, who turned his earn- 
ings over to his mother living with 
his father, was held to require a 
finding of the mother’s partial depend- 
ency within Workmen’s Compensa- 
tion Act § 7 par c, instead of a total 
dependency within par b. Keller v. 
Industrial Commission, 126 N.E. 162, 


DOL TWN S 14: 

17. Smith v. Leslie, 151 N.E. 17, 
85 Ind.App. 186. 

18. Picardi v. Industrial Commis- 


sion of Colorado, 199 P. 420, 70 Colo. 


19. [a] Facts held to sustain 
compensation award to widow for 
death of son, as against employer’s 
contention that claimant, partially 
dependent on deceased, had sufficient 
means for supplying necessities for 
herself and family. Burns v. Con- 
necticut Light & Power Co., 118 A. 45, 
97 Conn. 688. 


20. Peterson y. Industrial Com- 
mission, 162 N.E. 846, 331 Ill. 254. 


[a] Two hundred dollars a year.— 
Evidence sustained finding that de- 
ceased employee contributed approxi- 
mately two hundred dollars each year 
to mother’s support as partial depend- 
ent. Esau v. Smith Bros., 246 N.W. 


[§ 926] (6) Brothers and Sisters. 
rules as to weight and sufficiency of evidence apply 
as to establishment of the fact of the fraternal rela- 
tionship as between a claimant and a deceased or 
injured employee,?* and the dependency of brother 
on brother,?* sister on sister,?® or sister on broth- 


[8§ 925-926 


to his partially dependent mother, instead of to his 
wife, was justified.?? 


The general 


230, 124 Neb. 217. 


[b] Competent proof of alleged 
fact that child has been supporting 
parents in foreign country is essen- 


| tial. Bonnano v. Metz Bros. Co., 177 
N.Y.S. 51, 188 App.Div. 380. 
[c] Sending of Uraft.—Proof in a 


workmen’s compensation proceeding 
that deceased sent a draft for money 
to his father in Italy is insufficient to 
show that he made any contribution 
to his father’s support, in the absence 
of evidence as to the use to which the 
proceeds were to be put, as the infer- 
ence is that it was given in payment 
of a debt Di Ionna v. Terry & Tench 
Co., 197 N.Y.S. 131, 203 App.Div. 270. 


[d] Testimony of deceased’s de- 
positary.— Under the Workmen’s Com- 
pensation Act, there is no warrant for 
finding that deceased contributed to 
his father’s support by sending money 
to him in Austria, where the sole ba- 
sis for such finding is testimony by 
deceased’s depositary that deceased 
had requested an advancement, say- 
ing it was for such purpose. West- 
ern Indemnity Co. v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 169 P. 261, 35 Cal.App. 104. 


21. Omaha Packing Co. v. Indus- 
trial Commission, 172 N.E. 40, 340 Ill. 
169; Peabody Coal Co. v. Industrial 
Commission, 124 N.E. 603, 289 Ill. 330; 
Victor Chemical Works v. Industrial 
Board of Illinois, 113 N.E. 1738, 274 Ill. 
11; Ann;€as;1918B ; 62%; . Profeta. ‘v. 
Retsof Mining Co., 177 N.Y.S. 60, 188 
App.Div. 383; Drummond v. Isbell- 


Porter Co., 177 N.Y.S. 525, 188 App. 
Div. 374. See Lavin v. Wells Bros. 
Co., 204 Ill.App. 308. 


22. Evans v. Big Chain Stores, 133 
So. 487, 16 La.App. 392 (evidence es- 
tablished such fact). 


23. Industrial Commission of Colo- 
rado v. Elkas, 216 P. 521, 73 Colo. 475. 


24. [a]. Dependency shown.— 
Madden v. Black Mountain Corpora- 
tion, 36 S.W.(2d) 848, 238 Ky. 53; 
Southern Surety Co. v. Weaver, (Tex. 
Civ.App.) 260 S.W. 622 [aff (Commn. 
App.) 273 S.W. 838]. 


[b] Dependency not shown.—Fos- 
ket v. A. J. Buschmann Co., 183 N.Y. 
S. 919, 193 App.Div. 342; Wilkes v. 
Rome Wire Co., 172 N.Y.S. 406, 184 
App.Div. 626. 


[c] Partial dependency.—Michi- 
gan Transit Corporation v. Brown, 56 
F.(2d) 200 (shown); Kingston Coal 
Mining Co. v. Darnell, 33 S.W.(2d) 
356, 236 Ky. 496 (not shown); Krivich 
v~ Butler,-Bros.,. 225 N.W. 117, 177 
Minn. 332 (not shown). 


[d] Total dependency.—Fordson 
Coal Co. v. Burke, 294 S.W. 497, 219 
Ky. 770 (shown; infant brothers). 


[e] Ability of father to support 
infant brother.—Mulraney v. Brook- 
lyn Rapid Transit Co., 180 N.Y.S. 654, 
190 App.Div. 774 (dependency not 
shown). 


25. In re Buckley, 105 N.E. 979, 
218 Mass. 354, Ann.Cas.1916B 474. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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er,?® or of claimant half brother,’ or claimant step- 


brother?® or stepsister.?°® 


[§ 927] (7) Grandparents and 


The general rules as to weight and sufficiency of evi- 
dence apply with respect to establishment of the 
fact of a grandchild’s dependency on a grandpar- 
ent,®° or of a grandparent’s dependency on a grand- 


26. [a] Evidence held to show: 
(1) Dependency of sister on brother 
generally. Chapman Price Steel Co. 
v. Bertels, 177 N.E. 76, 92 Ind.App. 
634; Madden v. Block Mountain Cor- 
poration, 36 S.W.(2d) 848, 238 Ky. 
53; Reese v. Beshel, 120 So. 530, 10 
La.App. 347; Walz v. Holbrook, etc., 
Corp., 155 N.Y.S. 708, 170 App.Div. 
6; Texas Employers’ Ins. Ass’n_v. 
Sloan, (Tex.Civ.App.) 36 S.W.(2d) 
319; Jackson v. State Industrial Com- 
mission, 159 N.W. 561, 164 Wis. 94. 
(2) Dependency of sister where she 
was capable of earning ten or twelve 
dollars per week. Miller v. Riverside 
Storage, ete. Co., (Mich.) 155 N.W. 
462. (3) Dependency of two sisters 
as matter of law, although depend- 
ency of third sister was not shown as 
matter of law. Harness v. Industrial 
Commission of Utah, 17 P.(2d) 277. 
(4) That claimant was a dependent 
sister, although she was supported in 
part by her husband. Consolidated 
Underwriters v. Free, (Tex.Civ.App.) 
253 S.W. 941. (5) Partial dependency. 
Pocahontas Fuel Co. v. Monahan, 41 
F.(2d) 48 [aff 24 F.(2d) 549] (minor 
sister on longshoreman brother) ; 
Price v. Louisville Hydroelectric Co., 
20 S.W.(2d) 448, 230 Ky. 562; Kenney 
v. Boston, 111 N.E. 47; 222 Mass. 401; 
Continental Casualty Co. v. Industrial 
Commission, 279 P. 509, 74 Utah 307. 
(6) Total dependency. Hartford Ac- 
cident & Indemnity Co. v. Industrial 
Accident Commission, 239 P. 330, 197 
Cal. 17; Harlan Fuel Co. v. Swanson, 
295 S.W. 406, 220 Ky. 449; Petrozino 
v. American Mut. Liability Co., 107 
N.E. 370, 219 Mass. 498. 


[b] Evidence held not to show: 
(1) That sister of deceased employee 
was wholly and actually dependent on 
him. Berry v. Great Southern Lum- 
ber Co., 130 So. 143, 132 So. 160, 15 
La.App. 458. (2) That dependent sis- 
ters of deceased employee had step- 
mother living so as to be precluded 
from recovering compensation. Tex- 
as Employers’ Ins. Ass’n v. Sloan, 
(Tex.Civ.App.) 36 S.W.(2d) 319. 


[c] Prior contribution and sup- 
port.—(1) Evidence was held not to 
show that sister, claiming compensa- 
tion for death of brother, was sup- 
ported by him to substantial degree. 
Lederer Co. v. Industrial Commission, 
152 N.E. 588, 321 Ill. 563. (2) Evi- 
dence that deceased employee was a 
brother of the plaintiff-claimant, who 
had lived with her for twenty-six 
years, and paid her six dollars a week 
for board, and gave her eight dollars 
additional, except on occasions when 
he was away, and then after his re- 
turn gave her enough to make up for 
the weeks he had been gone, was held 
sufficient to sustain the compensation 
commissioner’s conclusion that de- 
ceased had contributed six dollars a 
week on an average to the support of 
claimant. Driscoll v. Jewell Belting 
Co., 114 A. 109, 96 Conn. 295. 


[d] Temporary condition of de- 
jendency.—A dependent sister claim- 
ing compensation, who was unem- 
ployed for three months prior to ac- 
cident but found work three days 
thereafter, is not in temporary con- 
dition of dependency only, since it is 
open to inference,that but for death 
of brother dependency might have 
continued indefinitely, and it not be- 

4, 


% 


WORKMEN’S COMPENSATION ACTS 


child.*? 


[§ 928] 
Grandchildren. 


ing required that a person be physi- 
cally or mentally incapable of self- 
support to be dependent. Hartford 
Accident & Indemnity Co. v. Indus- 
trial Accident Commission, 239 P. 330, 
197% Cal: 17. 


27. O’Flynn’s Case, 122 N.E. 767, 
232 Mass. 582. 


28. J. F. Hardymon Co. v. Kaze, 
43 S.W.(2d) 678, 241 Ky. 252. 


29. J. FE. Hardymon Co. v. Kaze, 
supra. 


30. [a] 
shown.—Cooper v. 
[1907] S.C. 564. 


{b] Grandchild’s dependency not 
shown.—Cardillo v. New York Rys. 
Co., 246 N.Y.S. 146, 230 App.Div. 634; 
Lanni v. Amsterdam Bldg. Co., 216 
N.Y.S. 763, 217 App.Div. 278. 


[c] Total dependency not shown. 
—SsSuperior Coal Co. v. Industrial Com- 
mission, 136 N.E. 762, 304 Ill. 320. 


81. Sigalove v. Penzel, 218 N.Y.S. 
85, 218 App.Div. 306; Mulraney v. 
Brooklyn Rapid Transit Co., 180 N. 
Y.S. 654, 190 App.Div. 774. 


[a] 
Rentz v. Pheenix Utility ‘Co., 
App.) 141 So. 802. 


32. [a] Evidence held sufficient 
to sustain award: (1) Generally. 
Yolo Water & Power Co. v. Industrial 
Accident Commission of California, 
163) Pav i4e, 435 CalApps (145 9M... 2: 
Gustafson Co. v. Industrial Commis- 
sion, 180 N.E. 567, 348 Ill. 11; New 
Castle Foundry Co. v. Lysher, 120 N. 
BE. 713, 68 Ind.App. 509; Reese v. Con- 
solidated Coal Co., 219 N.W. 755, 242 
Mich. 450; Shaffer v. Williams Bros., 
44 S.W.(2d) 185, 226 Mo.App. 635; 
Ashton v. Blue River Power Co., 222 
N.W. 42, 117 Neb.. 661; Cromwell- 
Franklin Oil Co. v. Rushing, 19 P.(2d) 
358, 162 Okl. 101; Bybee Const. Co. 
v. Bybee, 19 P.(2d) 141, 162 Okl. 88; 
Magnolia Petroleum Co. v. Wall, 16 
P.(2d) 91, 160 Okl. 125; Hardeman- 
King Co. v. Hudson, 3 P.(2d) 424, 151 
Okl. 236; B. B. & Waite Drilling Co. 
v. Rowland, 300 P. 301, 149 Okl. 217; 
Federal Surety Co. v. State Industrial 
Commission, 299 P. 907; 149 Okl. 144; 
Berger v. Reynolds, 282 P. 143, 139 
Okl. 163; Plentnick v. Philadelphia & 
Reading Coal & Iron Co., 149 A. 730, 
299 Pa. 493; Smith v. Welsh Bros., 
156 A. 598, 102 Pa.Super. 54; Kline 
v. Pennsylvania R. Co.,; 101 Pa.Super. 
539; Sonnett v. Stowe Tp., 100 Pa. 
Super., 397; Lesh v. Illinois Steel 
Co., 157 N.W. 539, 163 Wis. 124, L.R.A. 
1916E 105. (2) For loss of wages on 
account of disability. Humphreys v. 
Chevrolet Motor Car Co., 181 N.Y.S. 
3, 191 App.Div. 4. (3) In favor of an 
injured longshoreman against a steve- 
doring company. Houston Ship Chan- 
nel Stevedoring Co. v. Sheppeard, 57 
F.(2d) 259. (4). In favor of claimant 
for injuries sustained while engaged 
in drilling an oil and gas well. AStna 
Life Ins. Co. v. Price, 3 P.(2d) 732, 
L520 OK 52. (5) Notwithstanding 
failure of employee to give statutory 
written notice. Green v. Bush, 3 P. 
(2d) 690, 152 Okl. 112. (6) Where ap- 
pearance of claimant before the in- 
dustrial commission for examination, 
with testimony as to earnings, was 
held a sufficient basis for an award. 


Grandchild’s dependency 
Fife Coal Co., 


Total and sole dependency.— 
(La. 


RL Crash SELOU 


g. Injury—(1) Evidence Sustaining 
Award Generally. The general rules as to weight and 
sufficiency of evidence apply as to the evidence nec- 
essary to sustain an award under workmen’s com- 
pensation acts,*? or to sustain findings by a court,** 
jury,?* or board or commission,?® or to show com- 


Cameo-Blackstone Coal Co. v. Hardy, 
277 P. 937, 186 Okl. 287.° (7) ‘Where 
an award was sustained by the de- 
ceased employee’s statements regard- 
ing the injury, together with admis- 
sions by the employer when report- 
ing the accident to the industrial com- 
mission. Anthus v. Rail Joint Co., 185 
N.Y.S. 314, 193 App.Div. 571 [aff 132 
N.E. 887, 231 N.Y. 557]. (8) Where 
expert opinion evidence and the cir- 
cumstances sustained an award. 
Zborovian y. Suffolk Anthracite Col- 
lieries Co., 93 Pa.Super. 320. 


[b] Evidence held insufficient to 
sustain award: (1) Generally. New 
Staunton Coal Co. v. Industrial Com- 
mission, 159 N.B. 283, 328 Ill. 89; 
Brown v. Downey-Snell Logging Co., 
184 N.Y.S. 417, 193 App.Div. 589; In- 
dian Territory Illuminating Oil Co. 
v. Gore, 4 P.(2d) 690, 152 Okl. 269; 
El Reno Mill & Elevator Co. v..Ken- 
nedy, 300 P. 382, 149 Okl. 303; Huttig 
Lead & Zinc Co. v. Brown, 215 P. 1056; 
90 Okl. 80; Spencer v. The Liberty, 
86 L.J.K.B. 1381; Luckenbill v. Phila- 
delphia & Reading Coal & Iron Co., 
93 Pa.Super. 438. (2) Where the 
board’s medical expert reported a 
malingering element in the employee’s 
claim, and it further appeared that 
claimant, on returning after iniury. 
worked for many months and did not 
leave the employment until the eve 
of a general strike. Dunn vy. Brook- 
lyn Rapid Transit Co., 189 N.Y.S. 484, 
197 App.Div. 748. 


[c] Evidence held to sustain de- 
nial of compensation.—Peyton v. Fi- 
delity & Casualty Co. of New York, 
(Ga.App.) 171 S.E. 392; Brady v. 
Place, 242 P. 314, 41 Idaho 747; Me- 
hay v. Industrial Commission, 146 N. 
EK. 494, 316 Ill. 97; Campbell v. Nel- 
son, 220 N.W. 401, 175 Minn. 51; Ve- 
nilli v. State Compensation Com’r, 149 
S.E. 612, 107 W.Va: 544. 


[d] Unimpeached report of master 
to industrial board, stating manner 
of the accident and injury to servant, 
and that the same was within the 
scope of the servant’s employment, 
together with other evidence, was 
held sufficient to sustain the indus- 
trial board’s award. Hege & Co. v. 
pens 121 N.E. 677, 69 Ind.App. 


[e] Refusal to re-open claim jus- 
tified by evidence.—Zoff v. Depart- 
ment of Labor and Industries, 25 P. 
(2d) 972. 


33. State v. District Court of Hen- 
nepin County, 167 N.W. 1039, 140 
Minn. 216. 


34. Doty v. Crystal Ice & Fuel Co., 
253 P. 611, 122 Kan. 653; Texas Bm- 
ployers’ Ins. Ass’n v. Mints, (Tex. 
Civ.App.) 10 S.W.(2d) 220. 


35. Cal.—Northern Redwood Lum- 
ber Co. v. Industrial Accident Com- 
mission, 166 P. 828, 34 Cal.App. 2. 


Minn.—Cavett v. Pillsbury Flour 
Mills Co., 214 N.W. 923, 172 Minn. 94. 

N.Y.—Lyon v. Windsor, 159 N.Y.S. 
162, 173 App.Div. 377. 


Okl.—Hardeman King Co. v. Hud- 
son 3 P.(2d) 424, 151 Okl. 236; Su- 
perior Smokeless Coal & Mining Co. v. 
Bishop, 205 P. 497, 85 Okl. 204. 


Wis.—Lesh v. Illinois Steel Co., 157 
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pliance with statutory prerequisites to compensa- 
tion,** or to establish a compensable injury,?7 or 
to support an award granting compensation for 


death,** or for injuries to ankle,?® 
N.W. 539, 163 Wis. 124, L.R.A.1916E 
105. 


[a] Where supported by opinions 
of two physicians, the finding of the 
commission in a compensation case 
is based on some evidence. Taylor’s 
Case,, 142 A. 730, 127 Me. 207. 


36. Yannone v. Hind Steel Wire 
Works, 154 A. 409, 9 N.J.Misc. 501 [aff 
162 A. 598, 109 N.J.Law 352]. 


87. Pacific Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 261 P. 987, 202 Cal. 521; North 
Elk Oil Co. v. Industrial Accident 
Commission of California, 254 P. 582, 
81 Cal.App. 582; Kentucky & West 
Virginia Power Co. v. Terry, 37 S.W. 
(2d) 36, 238 Ky. 187. 


[a] Circumstantial evidence may 
be sufficient to prove a compensable 
accident. Coleman Mining Co. v. 
Wicks, 280 S.W. 936, 213 Ky. 134. 


{[b] Hearsay evidence, admitted 
without objection, was held to sus- 
tain a finding of compensable injury 
to an employee. Poluski v. Glen Al- 
den Coal Co., 133 A. 819, 286 Pa. 478. 


[ec] Bvidence held to establish ob- 
jective symptoms of injury in com- 
pliance with the requirements of the 
statute. Powers Storage Co. v. Indus- 
trial Commission, 173 N.E. 70, 340 Ill. 
498. 


38. [a] Evidence held sufficient. 
—American Mut. Liability Ins. Co. v. 
Castleberry, 166 S.E. 670, 46 Ga.App. 
60; Hartford Accident & Indemnity 
Co. v. Durden, 143 S.E. 511, 38 Ga. 
App. 182; Hartford Accident & In- 
demnity Co. v. Thompson, 142 S.E. 
461, 38 Ga.App. 17 [rev on other 
grounds 147 S.E. 50, 167 Ga. 897 and 
vacated 147 S.E. 788, 39 Ga.App. 510]; 
Smith-Lohr Coal Mining Co. v. Indus- 
trial Commission, 121 N.E. 231, 286 
Ill. 34; Lavin v. Wells Bros. Co., 204 
Ill.App. 303; State v. Gageby, (Ind. 
App.) 184 N.E. 190; R. W. G. Foundry 
Co. v. Proctor, (Ind.App.) 181 N.E. 
537; Great Lakes Dredge & Dock Co. 
v. Totzke, 121 N.E. 675, 69 Ind.App. 
303; Haskell & Barker Car Co. v. 
Brown, 117 N.E. 555, 67 Ind.App. 178; 
Johnson y. Ismert-Hincke Milling 
Cois1229 P. 359, 116 Kan. 731;> Case- 
beer v. Carbon Coal Co., 205 P. 626, 
110 Kan. 728; ‘Madey v. Swift & Co., 
LESe ela 05; bow Kann Lie Allen, vi 
Columbus Mining Co., 268 S.W. 1073, 
207 Ky. 183; In re Mooradjian, 118 
N.E. 951, 229 Mass. 521; In re Bean, 
116 N.E. 826, 227 Mass. 558; McMinn 
v. C. Kern Brewing Co., 168 N.W. 542, 
202 Mich. 414; Kinney v. Cadillac 
Motor Car Co., 165 N.W. 651, 199 Mich. 
435; Buhse v. Whitehead & Kales 
Iron Works, 160 N.W. 557, 194 Mich. 
413; State v. District Court of Hen- 
nepin County, 166 N.W. 772, 139 Minn. 
409; Napoleon v. McCullough, 99 A. 
385, 89 N.J.Law 716; Fogarty v. Na- 
tional Biscuit Co., 116 N.E. 346, 221 
N.Y. 20; Graffe v. Art Color Printing 
Co., 181 N.Y.S. 707, 191 App.Div. 669 
[aff 129 N.B. 935, 229 N.Y. 627]; Tirre 
v. Bush Terminal Co., 158 N.Y.S. 883; 
172 App.Div. 386; Pollock v. Clairton 
School Dist., 100 Pa.Super. 333; Ten- 
nessee Chemical Co. v. Smith, 238 S. 
W. 97, 145 Tenn. 532; William Rahr 
Sons Co. v. Industrial Commission of 
Wisconsin, 163 N.W. 169, 166 Wis. 28; 
Daye v. McNeill Co., 6 Terr.L. 23. 


[b] Evidence held insufficient.— 


WORKMEN’S COMPENSATION ACTS 


back,*° chest,*+ 


Casualty Co. of America v. Industrial 
Accident Commission, 169 P. 76, 176 
Cal. 5380; Gore v. Industrial Accident 
Commission, 226 P. 826, 67 Cal.App. 
120; Zook v. Industrial Commission 
of Colorado, 223 P. 751, 75 Colo. 41; 
Atlas Brewing Co. v. Industrial Com- 
mission, 145 N.E. 387, 314 Ill. 196; 
In re Dube, 116 N.E. 234, 226 Mass. 
591; Guthrie v. Detroit Shipbuilding 
Co., 167 N.W. 37, 200 Mich. 355; Dra- 
per v. Regents of University of Michi- 
gan, 161 N.W. 956, 195 Mich. 449; 
Ginsberg v. Burroughs Adding Mach, 
Co., 170 N.W. 15, 204 Mich. 130. 


[c] Exact manner of death or ac- 
cident causing same.—United Dredg- 
ing Co. v. Industrial Accident Com- 
mission, 267 P. 763, 92 Cal.App. 110 
(evidence as to exact manner of death 
sustained award); Slemba v. William 
C. Hamilton & Sons, 138 A. 841, 290 
Pa. 267 (evidence need not show ex- 
act manner of accident where death 
ensued). 


{d] Blood poisoning.—Davis  v. 
Fowler Packing Cow.168 P. 1111, 101 
Kan. 769. (evidénce insufficient to 
show that blood poisoning resulted 
from frozen foot so as to warrant 
compensation for subsequent death). 


te] Drowning.—Grasselli Chemi- 
cal Co. v. Simon, 150 N.E. 617, 84 Ind. 
App. 327 (award sustained). 


{f]  Epilepsy.—Hill v. Ancram Pa- 
per Mills, 195 N.Y.S. 522, 202 App.Div. 
36 (death award sustained and disa- 
bility award not sustained). 


{g] Fractured skull.—Graffe v. 
Art Color Printing Co., 181 N.Y.S. 707, 
191 App.Div. 669 [aff 129 N.E._935, 
229 N.Y. 627] (award sustained). 


[h] Lightning.—Emmick v. Han- 
rahan Brick & Ice Co., 201 N.Y.S. 637, 
206 App.Div. 580 (award sustained). 


{i] Mine cave-in.—Rautio v. In- 
ternational Harvester Co., 231 N.W. 
214, 180 Minn. 400 (award not sus- 
tained). 


[ij] Murder.—Maher  v. Duluth 
Yellow Cab Co., 215 N.W. 678, 172 
Minn. 439 (death award sustained 


where taxi driver murdered by pas- 
senger). 


{k] Pneumonia.—Delso v. Cruci- 
ble Steel Co. of America, 187 N.Y.S. 
66, 195  App.Div. 288; Borovski v. 
Philadelphia & Reading Coal & Iron 
Co., 101 Pa.Super. 304; Boyle v. Phila- 
delphia & Reading Coal & Iron Co., 
99 Pa.Super. 178 (award sustained 
in all three cases). 


[1] Shot when mistaken for bur- 
glar.—Industrial Commission v. Ern- 
est Irvine, Inc., 212 P. 829, 72 Colo. 
573 (award sustained). 


[m] Tetanus.—Columbian Enam- 
eling & Stamping Co. v. Cramer, 156 
N.E. 457, 86 Ind.App. 164 (award sus- 
tained). 


Tuberculosis. — Consolidated 
Coal Co. vy. Industrial Commission, 
156 N.E. 325, 325 Ill. 261 (award not 
sustained); Van Gordon v. Hires 
Condensed Milk Co., 184 N.Y.S. 402, 
193 App.Div. 601 (award sustained). 


39. General American Tank Car 
Corporation vy. McLaughlin, 162 N.E. 
30, 87 Ind.App. 276. 


40. Dennis v. Shreveport Creosot- 
ing Co., 123 So, 488, 11 La.App. 572; 
Oklahoma Brass & Iron Works y,., 
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eye,*” as where the eye was injured by particular 
agencies,** finger,#* foot,#® hand,** head,4* hip,*#* 
hip and spine,*® leg,®° side,®! spine,®? testicles,>? or 
toe;>4 or in cases of an award for death or disabil- 


Menefee, 19 P.(2d) 149, 162 Okl. 74; 
Steffens Ice Cream Co. v. Jarvis, 270 
P. 11038, 132 Okl. 300. 


41. Osage Coal Co. v. State In- 
dustrial Commission, 261 P. 933, 128 
OKT; 191. 


42. Ill.—Peabody Coal Co. v. In- 
dustrial Commission, 181 N.E. 622, 
349 Ill. 160; Spring Valley Coal Co. v. 
Industrial Commission, 124 N.E. 545. 


La.—Hillman y. Wetherbee, 133 So. 
535, 16 La.App. 136. 


Minn.—Lawrence % B. Belzer Fruit 
Co., 250 N.W. 75. 


= 
N.Y.—Heitz v. Fug P Ret he oid N.E. 
750, 218) N.Y. 148; -R.A.1917A 344 
[rearg den 113 N.E. 1057 mem, 218 N. 
Y. 702 mem]. 


Pa.—Varner v. Lorain Steel Co., 
96 Pa.Super. 336. 


W.Va.—Heaton vy. Compensation 
Com’r, 146 S.E. 368, 106 W.Va. 563. 


Wis.—Pawling & MHarnischfeger 
Co. v. Mildenberger, 174 N.W. 455, 170 
Wis. 146. 


[a] Loss of eye.—Wooton v. Sap- 
phire Coal Co., 8 S.W.(2d) 419, 225 
Ky. 315 (finding denying compensa- 
tion sustained); U. S. Zine Co. v. 
Little, 235 P. 523, 109 Okl. 214 (award 
of compensation sustained). 


[b] Goss of vision due to natural 
causes.—Sincerity Coal Co. v. Indus- 


trial Commission, 150 N.E. 633, 320 
Ill. 251 
43. [a] Flame of gas stove.— 


Maryland Casualty Cov. Industrial 
Accident Commission of California, 
267 P. 321, 91 Cal.App. 574. 


[b] Small pieces of hot steel— 
Davis v. Davis, 80 Pa.Super. 343. 


{c] Sparks.—Coline Oil Co. vy. 
Jones, 11 P.(2d) 468, 157 Okl. 256. 


[d] Steel splinter.—Sickels  v. 
Packard Motor Car Co., 250 N.W. 322, 
264 Mich. 601. 


fe] Unslacked lime.—Wells v. Lee 
‘ee Co., 219 N.W. 607, 242 Mich. 


44. Morris v. Dexter Mfg. 
S.W.(2d) 750, 225 Mo.App. 44 


45. Texas Employers’ Ins. Ass’n v. 
Shilling, (Tex.Civ.App.) 279 S.W. 865 
[rev (Commn.App.) 289 S.W. 996]. 


46. Joyce v. U. S. Deputy Commis- 
sioner for First Compensation Dist., 
338 F.(2d) 218. 


47. Simpson Fell Oil Co. v. Tuck- 
er, 267 P. 241, 180 Okl. 265. 


48. Denver & R. G. W. R. System 
v. Industrial Commission of Utah, 243 
P. 800, 66 Utah 494. 


49. Blackwell Oil & Gas Co. v. 
Adams, 9 P.(2d) 48, 156 Okl. 31. 


50. Continental Oil Co. vy. Pitts, 
13 P.(2d) 180, 158 Okl. 200. 


51. Tucker v. Wilson & Co., 258 
P. 905, 126 Okl. 122. 


52. George A. Fullér Co. v. Indus- 
sole Commission, 163 N.E. 9, 331 Ill. 
36. 


53. Lubritorium, Inc. v. Adams, 
291 P. 961, 144 Okl. 234 (award sus- 
tained). 


54, Vaselento v. Kasenetz, 180 N.’ 
Y.S. 651, 190 App.Div. 879. 


Co., 40 
9. 


For later cases, developments and changes in the law see Anxrotations, same title and section number, 
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ity from burns,®® cancer,5® dermatitis,®°’ hernia,®® 
kidney disease,®® nephritis,®° paralysis,®°+ rupture,°? 


shock,®* or strain.®4 
[§ 929] (2) Fact, 


55. Puza v. Philadelphia & Read-| 903, 235 Ky. 534; 


ing Coal & Iron Co., 98 Pa.Super. 139. 


56. Grobuskie v. Shipman Koal 
Co., 80 Pa.Super. 349. 


57. Panagotopulos’ Case, 177 N.E. 
800, 276 Mass. 600. 


58. Ala.—Woodward Iron Co. v. 
Vines, 116 So. 514, 217 Ala. 369. 


Ky.—Harlan Wallins Coal Corpo- 
eee VeCarr, 2go-5.wW.,.1017,.220 Ky. 


La.—Jones y. Frost Lumber Indus- 
tries, 124 So. 616, 12 La.App. 254. 


Minn.—Dippold v. F. B. Canada 
Lumber Co., 210 N.W. 876, 169 Minn. 
195; Miller v. 4Xtna Ins. Co., 209 N. 
W. 887, 168 Minn. 145. 


N.Y.—Noble v. Mathieson Alkali 
Co., 186 N.Y.S. 752, 196 App.Div. 245. 


Pa.—Rouleau v. P. Hughes & Son, 
100 Pa.Super. 390. 


Utah.—Staker v. Industrial Com- 
mission, 209 P. 880, 61 Utah 11. 


[a] Death as result of hernia.— 
Pollock y. Clairton School Dist., 100 
Pa.Super. 333. 


[b] Direct inguinal hernia.—Mos- 
chogianis v. Concrete Material & Mfg. 
Co., 228 N.W. 607, 179 Minn. 177. 


[ce] Strangulation of preéxisting 
hernia.—Puritan Bed Spring Co. v. 
Wolfe, 120 N.E. 417, 68 Ind.App. 330. 


[d] Traumatic hernia.—Young v. 
Louisiana Highway Commission, 121 
So. 627, 38 La.App. 388. 


[e] Unsuccessful operation.—Tes- 
timony tending to support an allega- 
tion that a hernia operation of an em- 
ployee was unsuccessful was suffi- 
cient predicate for compensation. 
Texas Indemnity Ins. Co. v. Holloway, 
(Tex.Civ.App.) 30 S.W.(2d) 921 [aff 
(Commn.App.) 40 S.W.(2d) 75]. 


59. Kade vy. Greenhut Co., 185 N.Y. 
S. 9, 193 App.Div.. 862. 


60. United Paperboard Co. v. Lew- 
117 N.E. 276, 65 Ind.App. 356. 


61. Powers Storage Co. v. Indus- 
al Commission, 173 N.E. 70, 340 Ill. 


62. Ayer & Lord Tie Co. v. Indus- 
trial Commission, 155 N.E. 292, 324 
Ill. 504; Mary Helen Coal Corpora- 
tion v. Hooker, 35 S.W.(2d) 535, 237 
Ky. 346. 


[a] Lack of surgical testimony 
not fatal—Mary Helen Coal Corpo- 
ration v. Hensley, 35 S.W.(2d) 533, 
237 Ky. 348. 


63. [a] Award for injuries to 
telephone operator from shock be- 
cause of noise in ear was held against 
the evidence. Illinois Bell Telephone 
Co. v. Industrial Commission, 156 N. 
E. 319, 325 Ill. 102. 


64. Farmer v. Oklahoma Natural 
Gas Corporation, 7 P.(2d) 60, 134 Kan. 
629; Texas Indemnity Ins. Co. v. Wil- 
son, (Tex.Civ.App.) 281 S.W. 289. 


65. See supra § 928. 


66. [a] Evidence held sufficient 
to show that employee sustained acci- 
dent or injury. (1) Generally. War- 
saw Coal Co. v. Industrial Commis- 
sion, 138 N.E. 172, 307 Ill. 66; Huval 
v. Sexton Corporation, 139 So. 739, 19 
La.App. 198; Bernard y. City of La- 
fayette, 132 So. 395, 15 La.App. 572 
[rev 126 So. 584]; Broughton’ s Adm’r 
v. Congleton Lumber Co., 31 S.W.(2d) 


is, 


* 


Character, and Consequences 
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of Accident. In the application of the rules already 
considered,®® the evidence has been held sufficient 


or insufficient to establish the fact,®* time,*? and 


Mailman v. Record 
Foundry & Machine Co., 106 A. 606, 
118 Me. 172; Jersey City Metals Co. 
v. Brennan, 160 A. 885, 10 N.J.Misc. 
846; Baxter v. Jordan, 14 S.W.(2d) 
717, 158 Tenn. 471; Hackley- Phelps- 
Bonnell Co. v. Industrial Commission, 
179 N.W. 590, 173 Wis. 128. (2) Bite 
by wood tick. Roe v. Boise Grocery 
Co., (Idaho) 21 P.(2d) 910. (3) Fall. 
In re Uzzio, 117 N.B. 349, 228 Mass. 
331. (4) Heat stroke. City of Joliet 
v. Industrial Commission, 126 N.E. 
618, 291 Ill. 555. (5) Hit by iron bar. 
Raymond Concrete Pile Co. v. Willis, 
299 MPArQ20 FV L49MOKIE189.. ).(6), Strain, 
Taylor’s Case, 142 A. 730, 127 Me. 207. 
(7) Struck by falling ‘rock. Chief 
Consol. Mining Co. v. Industrial Com- 
mission of Utah, 260 P. 271, 70 Utah 
333. 


Evidence held insufficient to 
show that employee sustained acci- 
dent or injury. (1) Generally. Bol- 
ton v. Columbia Casualty Co., 130 S.E. 
535, 34 Ga.App. 658; Croy v. McFar- 
land-Brown Lumber Co., 1 P.(2d) 189, 
51 Idaho 32; Hicks v. Meridian Lum- 
ber Co., 94 So. 903, 152 La. 975; Pace 
v. Standard Oil Co. of Louisiana, (La. 
App.) 149 So. 130; Wright v. Louisi- 
ana Gas & Fuel Co., (La.App.) 140 So. 
712; Waco v. Hillyer-Deutsch-Ed- 
wards, Inc., 128 So. 667, 14 La.App. 7; 
Powell v. Ohio Oil Co., 127 So. 30, 13 
La.App. 24; Lyon v. Windsor, 159 N.Y. 
S. 162, 173 App.Div. 377; Texas Pipe 
Line Co. v. Watson, 12 P.(2d) 521, 158 
Okl. 44; Foster v. Borough of State 
College, (Pa.Super.) 168 A. 693; 
O’Neill v. Lehigh Coal & Navigation 
Co., 165 A. 60, 108 Pa.Super. 425; 
Howe vy. Fernhill Collieries, Ltd., 107 
L.T.Rep.N.S. 508. (2) Heat exhaus- 
tion. Gausman v. R. T. Pearson Co., 
131 A. 247, 284 Pa. 348. (3) Stumble 
over street obstruction. Collins v. 
Brooklyn Union Gas Co., 156 N.Y.S. 
957, 171 App.Div. 381. (4) Where, in 
a proceeding to recover for the death 
alleged to have resulted from a hem- 
orrhage caused by lifting, the mere 
fact of pain in the chest or of cough- 
ing up blood did not. prove the acci- 
dent. Riley v. Carnegie Steel Co., 119 
A. 832, 276 Pa. 82. 


[ec] Evidence held affirmatively to 
show no accident or injury occurred. 
—Kerns v. Anaconda Copper Mining 
Co., 289 P. 563, 87 Mont. 546; Diprin- 
zio v. American Pipe & Construction 
Co., 157 A. 224, 103 Pa.Super. 391. 


{d] Direct evidence of injury was 
shown by janitor’s statement to his 
wife that he got a sliver in his finger 
while cleaning a bin. Dorney’s Case, 
156 N.E. 718, 259 Mass. 350. 


[e] Agreement to pay compensa. 
tion for fatal injuries to an employee, 
made after the accident, is evidential 
of the occurrence of an accident and 
of right to compensation but not con- 
clusive evidence nor an estoppel to 
disprove the accident, if made within 
a year thereafter. Burns y. Edison, 
105 A. 717, 92 N.J.Law 288. 


{f_] Report of master to indus- 
trial commission of injury to his 
servant, and admission in an answer 
before the board that the servant was 
injured is sufficient proof of the acci- 
dent, but not that the injuries claim- 
ed were the result of the accident. 
A. Breslauer Co. v.. Industrial Com- 
mission of Wisconsin, 167 N.W. 256, 
167 Wis. 202. 

67. Colo.—Industrial Commission 


of Colorado v. Pappas, 1 P.(2d) 919, 
89 Colo. 329. 


[b] 


place®® of accident or injury, its nature,*® man- 


Idaho.—Roe v. Boise Grocery Co., 
21 P.(2d) 910; McNeil v. Panhandle 
me Co., 203 P. 1068, 34 Idaho 
773. 


La.—Barrett v. Wilson, (App.) 150 
So. 458; Powell v. Ohio Oil Co., 127 
So. 30, 13 La.App. 24. 


Me.—Patrick v. J. B. Ham Co., 111 
A. 912, 119 Me. 510, 138 A.L.R. 427. 


Mass.—Breault’s Case, 170 N.E. 54, 
270 Mass. 256. 


Wis.—Falk Corporation v. Indus- 
trial Commission, 232 N.W. 542, 202 
Wis. 284. 


[a] Accident as sustained when 
insurance not in force.—Rock Island 
Coal Mining Co. v. U. S. Fidelity & 
Guaranty Co., 240 P. 635, 112 Okl. 250. 


[b] Compensable injury as exist- 
ing at time of leaving employment.— 
Kannenberg Granite Co. v. Industrial 
Commission of Wisconsin, (Wis.) 250 
N.W. 821 


[c] Development of disease before 
enactment of compensation statute.— 
Wenrich v. Warning et al., 196 N.W. 
824, 182 Wis. 379 (not shown to have 
contracted tuberculosis before com- 
pensation act with regard to occupa- 
tional diseases took effect). 


[d] Disability as sustained at time 
of accident.—Knighton v. Winlock, 
124 So. 582, 584, 12 La.App. 81, 82 
(sacroiliac subluxation not shown to 
have been sustained at time of acci- 
dent); Bankers Lloyds v. Pollard, 
(Tex.Civ.App.) 40 S.W.(2d) 859 (her- 
nia shown to have appeared imme- 
diately after injury). 


[e] Happening of accident as at 
time fixed or found.—Roe v. Boise 
Grocery Co., (Idaho) 21 P.(2d) 910; 
Crane Enamelware Co. y. Dotson, 277 
S.W. 902, 152 Tenn, 401. 


{f] Limitations.—Musgrove 
Louisiana Highway Commission, (Ea. 
App.) 149 So. 899. 


[g] Occurrence of injury at time 
alleged.—Larke v. John Hancock Mut. 
Life Ins. Co., 97 A. 320, 90 Conn. 303, 
L.R.A.1916E 584 (frostbitten nose); 
Womack v. Highway Const. Co., 137 
So. 210, 18 La.App. 111 


[h] Report of same prima facie 
evidence of time of accident.—Der- 
leth v. Roach & Seeber Co., 198 NW. 
948, 227 Mich. 258, 36 A.L.R. 472. 


Date of injury as respects notice 
see infra § 960. 


Injury before or after working 
hours, behets of evidence to show 
see infra § 930. 


68. Joyce-Watkins Co. v. Indus- 
trial Commission, 156 N.E. 346, 325 
Ill. 378; Donohue v. H. H. Robertson 
Co., 199 N.Y.S. 470, 205 App.Div. 176 


[a] In county and state of forum. 
—Indemnity Ins. Co. of North Amer- 


ica ve 13nee, (Tex.Civ.App.) 49 S.W. 
(2d) 9 
[b] a county where petition filed. 


—Industrial Commission of Ohio vy. 
Te a 173 N.E. 268, 36 Ohio App. 


[c] In county where suit to set 
aside award was brought.—Great 
American Indemnity Co. v. Essary, 
(Tex.Civ.App.) 57 S.W.(2d) 891. 


Sufficiency of evidence to show in- 
jury sustained on employer’s prem- 
ises see infra § 930. 


69. [a] Exact nature of accident 
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ner,“° and consequences;7! or to show that an em- 
ployee did in fact sustain an accident or injury to 


his ankle,7? arm,7? back,** eye,7® 


hip,7® knee,7® leg,8° nose,®! spine,’? or testicles ;&* 
or to show that an employee did in fact suffer an 
accident or injury although not compensable,** or to 
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finger,’® foot,’7 


establish the fact of death,*® or to show that an em- 


need not be shown.—Zelazny v. Seneca 
Spee Mining Co., 119 A. 487, 275 Pa. 


70. Chicago Daily News Co. v. In- 
dustrial Commission, 137 N.E. 797, 
306 Ill. 212; Hallett’s Case, 121 N.E. 
503, 232 Mass. 49; Flucker v. Car- 
negie Steel Co., 106 A. 192, 263 Pa. 
113; Bates v. Mirfield Coal Co., 6 B. 
W.C.C. #165. 


71. Cal.—Federal Mut. Liability 
Ins. Co. v. Industrial Accident Com- 
mission, 295 P. 379, 111 Cal.App. 269. 


Ill.—Joyce-Watkins Co. v. Indus- 
a Seueusgien: 156 N.E. 346, 325 
Til. 378. 


Kan.—Goodwin vy. Sinclair Pipe 
Line Co., 12 P.(2d) 842, 136 Kan. 8; 
Dinoni v. Vulcan Coal Co., PRY 2 Pls 
132 Kan. 810; Walls v. ‘Hdgar Zine 
Co:yr2i1 6: PB: 308, 113 Kan. 700. 


La.—Harrison v. Joseph Rathbone 
eianag Co., 132 So. 797, 16 La.App. 
207. 


Mich.—Wilson y. Phoenix Furniture 
Co., 167 N.W. 839, 201 Mich. 531. 


Okl.—Indian Territory Illumination 
ea Co. v. Manley, 300 P. 308, 149 Okl. 
0. 


72. Lesly v. Wyatt Lumber Co., 
140 So. 856, 19 La.App. 689. 


73. Brownlee vy. Texas Co., 
442, 150 La. 1028. 


74. Lampi v. Jas. H. Brown Co., 
205 N.W. 953, 165 Minn. 169. 


[a] X-ray photographs, disclosing 
congenital abnormalities in an injur- 
ed employee’s spine, did not conclu- 
sively disprove severe injury to his 
back. White v. Boulia-Gorrell Lum- 
ber Co., 161 A. 801, 85 N.H. 543. 


75. [a] Evidence held to show 
accident or injury to eye.—(1) Gen- 
erally. Patrick & Tillman Drilling 
Go. vy. Davis, 7 P.(2d) 146, 154 O&I. 
216; Kuciniec v. United Engineering 
& Foundry Co., 168 A. 344, 110 Pa. 
Super. 261. (2) Piece of steel. State 
v. James R. Clow & Sons Co., 173 N.E. 
14, 36 Ohio App. 156. (3) Sawdust. 
Dickinson y. Industrial Board of Ili- 
nois, 117 N.E. 438, 280 Ill. 342. 


[b] Evidence held not to show ac- 
cident or injury to eye.—Wetter v. 
Mechanics’ Iron Works, (Mo.App.) 49 
S.W.(2d) 236. 


76. [a] Latent injury to finger 
shown. Clausen y. Minnesota Steel 
Co., 242 N.W. 397, 186 Minn. 80. 


77. Calderera v. P. Nathan & 
192 N.Y.S. 787, 200 App.Div. 298. 


78. McDaniel v. Roseland Box Co., 
136 So. 752, 18 La.App. 136; Matthews 
v. Kellogg Lumber Co., 133 So. 191, 
16 La.App. 37. 


79. Powell v. Industrial Lumber 
Co., 135 So. 261, 17 La.App. 18. 


go. A.C. Lawrence Leather Co. v. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437; 
Stanley v. Lutcher- Moore Lumber Co, 
132 So. 279, 15 La.App. 628 [rev 126 
So. 579, 15 La.App. 628] (struck by 
rolling log). 

81. [a] Frostbitten.—Larke  v. 


John Hancock Mut. L. Ins. Co., 97 A. 
320, 90 Conn. 303, L.R.A.1916E 584. 


91 So. 


Co., 


82. Rom vy. Republic Coal Co., 22 
P.(2d) 161, 94 Mont. 250. 


[a] Evidence sufficient to raise is- 
ste of whether compensation claim- 
ant sustained injuries to spine or 
nerves or muscles. Texas Employers’ 
Ins. Ass’n v. Knouff, (Tex.Civ.App.) 
297 S.W. 799 [rev on other grounds 
(Commn.App.) 7 S.W.(2d) 68]. 


83. Deep Rock Oil Co. v. Clement, 
(Okl.) 26 P.(2d) 408; Wiltbank v. 
Fire Ass’n of Philadelphia, 142 A. 208, 
293 Pa, 206. 


84. Chilton v. Louisiana Central 
Lumber Co., 125 So. 457, 12 La.App. 
299; Lincoln Telephone & Telegraph 
ti v. Smith, 238 N.W. 319, 121 Neb. 


85. [a] Death sufficiently proved. 
—Lindberg v. Southern Casualty Co., 
15. F.(2d) 54 [aff 18 F.(2d) 453 (cert 
den 47 S.Ct. 769, 2%4°U.S. 759, 71 L. 
Ed. 1337)]. 


[b] Death not sufficiently proved. 
—Condron vy. Philadelphia & Reading 
Coal & Iron Co., 78 Pa.Super. 133 (boy 
disappeared and last seen in a mine). 


[ec] Death by murder shown al- 
though body of night watchman not 
found. Western Grain & Sugar 
Products Co. v. Pillsbury, 159 P. 423, 
173) Cal. 135. 


Proof of death by circumstantial 
evidence see infra text and note 44. 


86. Curry v. Ohio Oil Co., 129 So. 
563, 14 La.App. 550; Fowler v. Con- 
tinental Oil Co., 4 P.(2d) 1092, 43 
Wyo. 410. 


[a] Continued incapacity to work 
not shown.—Nidds v. Sterling Ceiling 
& Lathing Co., 186 N.Y.S. 758, 195 
App.Div. 432. 


{b] Engaging assistant.—An in- 
jured employee’s engaging of an as- 
sistant did not justify the inference 
that the employee could not perform 
his work after injury, where the as- 
sistant had worked in the same ca- 
pacity before the injury. Trotti v. 
Natalbany Lumber Co., (La.App.) 144 
So. 627. 


87. [a] Disability of right foot 
and ankle not shown.—Parsons Oil 
Co. v. Schlitt, (Neb.) 249 N.W. 613. 


Blastomycosis.—U. S. Casual- 
Co. v. Smith, 129 S.E. 880, 34 Ga. 


ty 
162 Ga. 


App. 363 [aff 133 S.E. 851, 
130]. 


[ec] Hernia.—(1) Disability shown. 
Bell v. Hayes-Ionia Co., 158 N.W. 179, 
192 Mich. 90. (2) Finding that a 
claim for compensation for hernia 
was an afterthought was not sustain- 
ed, where based merely on an omis- 
sion of reference thereto in doctor’s 
report. Moore v. Louisville Hydro- 
electric Co., 4 S.W.(2d) 701, 223 Ky. 
710. (3) Preponderance of evidence 
did not show rupture of abdominal 
wall or hernia. Curry v. Ohio Oil Co., 
129 So. 568, 14 La.App. 550. 


[d] Pneumoconiosis.—Cishowski v. 
peace Mfg. Co., 136 A. 472, 105 Conn. 


[e] Serious brain injury.—Terry 
v. Sparco Oil Gorporation, (La.App.) 
150 So. 391 (evidence insufficient to 
establish). 
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ployee was incapacitated,** or suffering from disa- 
bility of a particular character or extent,®? or to 
show that an employee had recovered,®® or was a 
malingerer,®® or that his accident resulted in a per- 
manent,®® partial,?! partial and temporary,®? par- 
tial and permanent,®* total,®* total and tempora- 


[f] Internal ae other than 
hernia shown. B. Machine 
Works v. ‘lhe asa od he Puc2d)o 65; 
154 Okl. 272. 


[zg] Traumatic hysteria and paral- 
ysis.—Burton v. Norwich Union In- 
demnity Ins. Co., (La.App.) 146 So. 
897 (evidence supported finding of 
nonexistence). 


~*~ 

88. [a] Evidence held to show re- 
covery.—Savin v. &. Smith & Sons, 
(La.App.) 143 So. 728; Davis v. Lou- 
isiana Highway ommission, (La. 
App.) 143 So. 665; White v. Tremont 
Lumber Co., (La.App.) 142 So. 165; 
Morrison y. U. S. Fidelity & Guaran- 
ty Co., 5 La.App., 427 (able to’ do 
work of reasonable character). 


[b] Evidence held not to show re- 
covery.—Massotti v. Newburgh Ship- 
yards, 206 N.Y.S. 383, 210 App.Div. 
oO . 


89. Trimble v. Gulf Lumber Co., 
5 La.App. 346. 


[a] Clear and conclusive evidence 
of aa ncering: should be shown to 
establish suc fact. Yelverton v. 
Louisiana Cent. Lumber Co., 138 So. 
684, 19 La.App. 21. 


90. [a] Evidence held to show 
accident resulted in permanent dis- 
ability.—Orinda Properties Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 260 P. 375, 86 Cal.App. 1; Per- 
ry County Coal Corporation vy. Indus- 
trial Commission, 146 N.E. 468, 316 
Ill. 27; Hubbard Drilling Co. v. Moore, 
12 P.(2d) 897, 158 Okl. 130; Gypsy 
Oil Co. v. Roop, 299 P. 444, 148 Okl. 
aoe: In re Hibler, 261 P. 648, 37 Wyo. 


[b] Evidence held not to show ac- 
cident caused permanent disability.— 
New Stauton Coal Co. v. Industrial 
Commission, 136 N.E. 782, 304 Ill. 613; 
Springfield Dist. Coal Mining COn avs 
Industrial Commission, 132 N.E. 752, 
300 Ill. 28; Ruth y. Witherspoon- En- 
glar Co., 157 P. 403, 98 Kan. 179, L.R. 
A.1916E 1201; West v. Industrial 
pubes Co., 128 So. 678, 14 La.App. 


91. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 694, 320 Ill. 171; Brown v. Trav- 
elers’ Ins. Co., (La.App.) 146 So. 774 
[am (App.) 149 So. 290]; Gee’s Case, 
(Mass.) 186 N.E. 83; Johnson’s Case, 
179 N.E. 928, 278 Mass. 365; Carmos- 
pine's Case, 167 N.E. 350, 268 Mass. 
oO. 

92. Amerada Petroleum Corpora- 
tion v. Elliff, (Okl.) 25 P.(2d) 1086. 


93. Continental Supply Co. v. Kirk, 
22 P.(2d) 82, 163 Okl. 291; Glen L. 
Wigton Motor Co. v. Phillips, 21 P. 
(2d) 751, 163 Okl. 160; Schoenfield & 
Hunter v. Burden, 18 P.(2d) 860, 162 
Okl. 18; G. A. Nichols, Inc., v. Bailey, 
flag ee (2a) 468, 154 Okl. 214. 


94. Idaho.—Dunnigan, y. 
12 P.(2d) 773, 52 Idaho 195. 


Ill.— Warsaw Coal Co. v. Industrial 
Commission, 138 N.E. 172, 307 Ill. 66. 


La.—Hutchinson v. .Southern Ad- 
vance Bag & Paper Co., (App.) 150 So. 
872; Trotti v. Natalbany Lumber Co., 
(App.) 144 So. 627. 


Mass.—Green’s-Case, 165 N.E. 120, 


Shields, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ry,®° or total and permanent,°®® disability, or result- 
ed in disfigurement;®? or to establish the idiosyn- 
crasy of an employee as respects susceptibility to 
particular disability,®& or to show the source of 
an infection,®® or to show that incapacity resulted 
from personal injury and not from disease,’ or to 
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example, it was 


show the accidental character of an injury,? as in 


266 Mass. 335, 73 A.L.R. 476. 


Minn.—Rystedt v. Minneapolis Mo- 
line Power Implement Co., 242 N.W. 
623, 186 Minn. 185. 


Neb.—Flesch v. Phillips Petroleum 
Co., 224 N.W. 925, 124 Neb. 1. 


Okl.—Fairmont Creamery v. Lowe, 
PoP P20) 133; 160 OK] 82. 


Pa.—Froehly v. T. M. Harton Co., 
139, A. 727, °291 Pa. 157; Baleh«v.; Hd- 
ward G. Budd Mfg. Co., 122 A. 1, 277 
Pa. 548; Roach v. Oswald Lever Co., 
117 A. 785, 274 Pa. 139. 


Utah.—Utah Delaware Mining Co. 
v. Industrial Commission, 289 P. 94, 
76 Utah 187; Standard Coal Co. v. 
Industrial Commission of Utah, 252 P. 
292, 69 Utah 83. 


[a] That total incapacity might 
reasonably result from an injury ag- 
gravating a disease did not justify 
the conclusion that the condition was 
eausally related to the injury. 
Green’s Case, 165 N.E. 120, 266 Mass. 
335, 73 A.L.R. 476. 


95. Citizens’ Coal Mining Co. v. 
Industrial Commission, 141 N.E. 134, 
309 Ill. 473; Victor Gasolene Co. v. 
Weatherman, 21 P.(2d) 35, 163 Okl. 
113; Wood & Co. v. Maxwell, 11 P. 
(2d) 524, 157 Okl. 158; Lubritorium, 
Se v. Adams, 291 P. 961, 144 Okl. 
34. 


96. I1].—Sunlight Coal Co. v. In- 
PREY ee Commission, 175 N.E. 779, 343 
ab 49t 


La.—Wright v. Fuller Const. Co., 
145 So. 300. 


Minn.—Johnson v. Pillsbury Flour 
Mills, 245 N.W. 619, 187 Minn. 362 
(mental). 


Okl.—Mid-Kansas Oil & Gas Co. v. 
State Industrial Commission, (Okl.) 
22 P.(2d) 919. 


Wash.—Boyer v. Department of La- 
bor and Industries, 295 P. 737, 160 
Wash. 557. 


97. Noel vy. Cottrell, 10 P.(2d) 254, 
156 Okl. 161. 


98. [a] Idiosyncrasy toward ce- 
dar poisoning shown.—Reader v. Mil- 
waukee Lumber Co., 275 P. 1114, 47 
Idaho 380. 


99. Ferris v. Old Town Woolen 
Co., 165 A. 160, 132 Me. 31. 


1. [a] Evidence as to injury to 
granite cutter’s lungs from particles 
of granite supported a finding of inca- 
pacity from personal injury rather 
than disease. Sullivan’s Case, 164 N. 
E. 457, 265 Mass. 497, 62 A.L.R. 1458. 


2. [a] Evidence held to show in- 
jury or accidental character.—Lon- 
don Guarantee & Accident Corpora- 
tion vy. Wallace, 134 S.E. 334, 35 Ga. 
App. 571; Railroad Water & Coal 
Handling Co. v. Industrial Commis- 


sion, 165 N.E. 225, 334 Ill. 52; Mail- 
man v. Record Foundry & Machine 
Co., 106 A. 606, 118 Me. 172;. Mud- 


rock v. Washburn-Crosby Co., 246 N. 
W. 113, 187 Minn. 518; Pearson v. 
Ford Motor’ Co., 242 N.W. 721, 186 
Minn. 155; Rue v. Eagle Picher Lead 
Co., 38 S.W.(2d) 487, 225 Mo.App. 408; 
Kinder v. Hannibal Car Wheel & 
Foundry Co., (Mo.App.) 18 S.W.(2d) 
91; Flesch v. Phillips Petroleum Co., 
244 N.W. 925, 124 Neb. 1; Bissett v. 
Lehigh Valley R. Co., 132 A. 302, 102 
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N.J.Law 283 [aff 134 A. 915, 103 N.J. 
Law 172, cert den 47 S.Ct. 247, 2738 
U.S. 738, 71 L.Ed. 867]; Santacroce 
v. Sag Harbor Brick Works, 169 N. 
Y.S. 695, 182 App.Div. 442; In re Gib- 
bons, 168 N.Y.S. 412, 181 App.Div. 142; 
Sheehan Pipe Line Co. v. Cruncleton, 
22 P.(2d) 112, 163 Okl. 205; Stansby 
v. Ayrton & Co., [1919] 122 L.T. 149. 


[b] Evidence held not to show in- 
jury of accidental character.—Inglett 
v. Maryland Casualty Co., 158 S.E. 
642, 43 Ga.App. 320; Sullivan v. So- 
cial Circle Cotton Mills, 154 S.E. 467, 
41 Ga.App. 714; Sweet v. Louisiana 
Long Leaf Lumber Co., 138 So. 171, 
18 La.App. 238; Bernard v. City of 
Lafayette, (App.) 126 So. 584 [rev 132 
So. ©395, 915) lua. App.’ 572]; “Beer v. 
Brunswick Lumber Co., 241 N.W. 800, 
257 Mich. 542; Alpert v. J. C. & W. E. 
Powers, 119 N.H. 229, 223 N.Y. 97; 
Liddell v. State Industrial Commis- 
sion, 259 P. 265, 126 Okl. 235; Lacey 
v. Washburn & Williams Co., 164 A. 
724, 309 Pa. 574; Lesko v. Lehigh 
doaae Coal ‘Co., 112: A. 768, 270 Pa. 
15, } 


3. [a] Evidence held to show ac- 
cidental character of death.—(1) Gen- 
erally. Gulf States Creosoting Co. v. 
Walker, 139 So. 261, 224 Ala. 104; 
Industrial Commission v. Attna Life 
Ins. Co., 292 P. 229, 88 Colo. 82; Hey- 
worth v. Industrial Commission, 151 
N.E. 920, 321 Ill. 298; Sesser Coal 
Co. v. Industrial Commission, 129 N. 
KE. 536, 296 Ill. 11; Owens v. McWil- 
liams, 152 N.E. 841, 85 Ind.App. 92; 
Kearns v. Reed, 12 P.(2d) 820, 136 
Kan. 36; Monk v. Charcoal Iron Co. 
of America, 224 N.W. 354, 246 Mich. 
193; Fitzgerald v. Lozier Motor Co., 
154 N.W. 67, 187 Mich. 660; Wold v. 
Chevrolet Motor Co., 179 N.W. 219, 147 


Minn. 17; Van Vleet v. Public Serv- 
ice Co. of York, 195 N.W. 467, 111 
Neb. 51; Sullivan v. Industrial En- 


gineering Co., 158 N.Y.S. 970, 173 App. 
Div. 65; Laraio v. Pennsylvania R. 
Co., 121 A. 325, 277 Pa. 382; Zelazny 
v. Seneca Coal Mining Co., 119 A. 487, 
275 Pa. 397. (2) Carbon monoxide 
poisoning. Beck v. C. & J. Commer- 
cial Driveaway, 245 N.W. 806, 260 
Mich. 550; Reichard v. H. H. Frank- 
lin Mfg. Co., 228 N.Y.S. 17, 223 App. 
Div. 797 [aff 164 N.E. 570, 249 N.Y. 
525]; Di Marcantonio v. State Work- 
men’s Insurance Fund, 15 Pa.Dist.& 
Co; 56. (3) Dilatation of heart. 
Helder v. Luce Furniture Co., 187 N. 
W. 268, 217 Mich. 496; Skroki v. 
Crucible Steel Co. of America, 141 A. 
480, 292 Pa. 550, (4) Drowning. 
Lindberg v. Southern Casualty Co., 15 
F.(2d) 54 [aff 18 F.(2d) 453, cert den 
47S; Ct.) 1695 C2745 US. 759,713 toma) 
1337]; Westman’s Case, 106 A. 532, 
118 Me. 1338; ! 
Cor, 5 f His [5 ; 5 4 
1916A 10, Ann.Cas.1914D 1280; Fur- 
nivall v. Johnson’s Iron, etc., Co., 5 B. 
W.C.C. 48. (5) Electrocution. State 
vy. District Court of Rice County, 159 
N.W. 755, 134 Minn. 324; R. W. Hart- 
well Motor Co. vy. Hickerson, 26 S.W. 
(2d) 158, 160 Tenn. 513. (6) Fall. 
Bryan v. Hudson Motor Car Co., 187 
N.W. 3438, 217 Mich. 456; Oberg v. 
J. C. McRoberts & Co., 161 N.Y.S. 934, 
175 App.Div. 1. (7) Fire. Milne v. 
Sanders, 228 S.W. 702, 143 Tenn. 602 
(fire not intentionally set by fellow 
servant). (8) Sunstroke. Clancy v. 
Booth & Flinn Co., 167 A. 398, 109 Pa. 
Super. 452. 
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the case of an injury causing death,*® as where, for 
contended that death resulted not 
from the accident, but from natural causes,* or to 
support particular findings as to the cause of death,°® 
or to show that there exists a causal connection be- 
tween the accident or injury and subsequent death® 


[b] Evidence held not to show ac- 
cidental character of death.—(1) Gen- 
erally. Employers’ Assur. Corp. v.- 
Industrial Accident Commission, 151 
P. 423, 170 Cal. 800; Olson-Hall v. In- 
dustrial Commission of Colorado, 205 
P, 2527 tl.Colo...228;, blackmond sve 
Atlanta Gas Light Co., 166 S.E. 871, 
46 Ga.App. 132; Allen v. Robert Gage 
Coal Co., 188 N.W. 388, 218 Mich. 347. 
(2) Drinking sulphuric acid. Shew- 
ezuk v. Contrexville Mfg. Co., (R.I.) 
165 A. 444. (3) Fall. Byram _ v. In- 
dustrial Commission, 164 N.E. 145, 
333 Ill. 152; La Plante v. Chevrolet 
Motor Co., Division of General Motors 
Corporation, 285 N.W. 8038, 253 Mich. 
626; Johnson y. Ulster Iron Works, 
153 A. 95, 9 N.J.Misc. 239 [aff 160 A. 
635, 109 N.J.Law 267]. 


Suicide see infra § 940. 


4. Southern Casualty Co. v. Her- 
nandez, (Tex.Civ.App.) 297 S.W. 544; 
Millers’ Indemnit Underwriters v. 
Boudreaux, (Tex.Civ.App.) 245 S.W. 
1025 [aff (Commn.App.) 261 S.W. 137, 
cert den 45 S.Ct. 128, 266 U.S. 628, 69 
L.Ed. 426, and aff 46 S.Ct. 194, 270 U. 
S. 194, 270 U.S. 59, 70 L.Ed. 470]. 


[a] Evidence held to show death 
due to natural causes and not to acci- 
dent.—Hardisty v. Woodward Iron 
Co., 107 So. 837, 214 Ala. 256: 


5. Western Grain, etc., Co. v. Pills- 
bury, 159 P. 423, 173 Cal. 135; Bimel 
Spoke & Auto Wheel Co. v. Loper, 117 
N.E. 527, 65 Ind.App. 479. 


[a] Death from brass poisoning 
not result of acute attack.—Himes v. 
Department of Labor and Industries, 
19 P.(2d) 933, 172 Wash. 248 (finding 
sustained). 


[b] Finding that cause of death 
was doubtful and could not be deter- 
mined was supported by the evidence. 


Murphy’s Case, 119 N.E. 657, 230 
Mass. 99. 
6. [a] Causal connection shown: 


(1) Generally. Armour & Co. v. In- 
dustrial Commission of Colorado, 243 
P. 546, 78 Colo. 569; Home Accident 
Ins. Co. v. Gilliard, 158 S.E. 359, 48 
Ga.App. 208; U. S. Fidelity & Guar- 
anty Co. v. Christian, 133 S.E. 639, 35 
Ga.App. 326; Kivish v. Industrial 
Commission, 143 N.E. 860, 312 Ill. 
311; Czuczko v. Golden-Gary Co., 177 
N.E. 466, 179 N.E. 19, 94 Ind.App. 47; 
Goshen Veneer Co. v. Cozzi, 176 N.E. 
634, 93 Ind.App. 160; Bucyrus Co. v. 
Townsend, 117 N.E. 656, 65 Ind.App. 
687; Harmon v. Larabee Flour Mills 
Co., 4 P.(2d) 406, 1384 Kan. 143; Doty 
v. Crystal Ice & Fuel Co., 253 Pr 611, 
122 Kan. 653; Coneva Coal Corpora- 
tion v. Morris, 4 S.W.(2d) 1111, 223 
Ky. 839; Hammons v. Southern Car- 
bon Co., 5 La.App. 187; Crown’s Case, 
150 N.E. 299, 254 Mass. 496; Dow’s 
Case; 120) °N. E919) 6231) Mass. 348: 
Valeri v. Village of Hibbing, 211 N. 
W. 8, 169 Minn. 241; Maxon v. Swift 
& Co., 198 N.W. 1338, 158 Minn. 491; 
State v. District Court of Ramsey 
County, 164 N.W. 1012, 188 Minn. 334; 
Eureka Cereal Beverage Co. v. Lang- 
nase, 159 A. 160, 10 N.J.Misc. 322; 
Slemba v. William C. Hamilton & 
Sons, 138 A. 841, 290 Pa. 267; Dumblu- 
skey v. Philadelphia & Reading Coal 
& Iron’ Coxod12. A. 7455270 Pa: 22': 
Yodis v. Philadelphia & Reading Coal 
& Iron Co., 118 A. 78, 269 Pa. 586; 
Smith v. Welsh Bros., 156 A. 598, 102 
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or disability,’ or to show that death or disability re- | sulted from a combination of preéxisting disease and 


Pa.Super. 54; McCluskey v. Stock 
Exch. Bldg. Corporation, 100 Pa.Su- 
per. 136; Jones v. United Iron & Met- 
al Co., 99 Pa.Super. 394; Brovie v. 
Philadelphia & Reading Coal & Iron 
Co., 89 Pa.Super. 503; Felker v. 
American Chain Co., 84 Pa.Super. 437; 
Utah-Idaho Sugar Co. v. Industrial 
Commission of Utah, 263 P. 746, 71 
Utah 190; Demastes v. State Compen- 
sation Com’r, 165 S.E. 667, 112 W.Va. 
498; Stapleton v. Dinnington Main 
Coal Co., Ltd., 107 L.T.Rep.N.S. 247; 
Laneaster v. Blackwell Colliery Co., 
[1919] 89 L.J.K.B. 609. , Between 
death and injury to: (2) Arm. Le- 
noir Car Works v. Hill, 44 S.W.(2d) 
321, 163 Tenn. 578. (38) Finger. An- 
derson vy. Coca Cola Bottling Co., 
(Minn.) 251 N.W. 3; Zimmerman v. 
Goodfellow Lumber Co., (Mo.App.) 
56 S.W.(2d) 608 (splinter). (4) Foot. 
Snyder v. Industrial Commission, 130 
N.E. 517, 297 Ill. 175 (lockjaw result- 
ing from nail in foot; death caused 
by injury and not by refusal to sub- 
mit to treatment); Hoy v. T. S. 
Grayson Lumber Co., 130 So. 651, 15 
La.App. 176; Doherty v. Grosse Isle 
Tp., 172 N.W. 596, 205 Mich. 592. (5) 
Hand. Schaefer v. St. Louis  Inde- 
pendent Packing Co., 38 S.W.(2d) 3038, 
225 Mo.App. 506; Loeffler v. Western 
Electric Co., 163 A. 322,.107 Pa.Super. 
326. (6) Knee. Lantz v. Central 
Pennsylvania Conference of M. HE. 
Church, 159 A. 57, 104 Pa.Super. 35. 
(7) Leg. Superior Coal Co. v. Indus- 
trial Commission, 168 N.E. 644, 336 
Ill. 568; Ascher Bros. Amusement En- 
terprises v. Industrial Commission, 
142 N.E. 488, 311 Ill. 258 (death from 
tumor after accidental collision with 
theater seat); Klage v. Bunsen Coal 
Co., 201 Ill.App. 58; Colquette v. Lou- 
isiana Central Lumber Co.,-119 So. 
714, 11 La.App. 140. (8) Neck. 
Cooper’s Case, 170 N.E. 838, 271 Mass. 
38 (received more than two months 
before death). (9) Nose. Cockrell v. 
Industrial Commission, 158 N.E. 673, 
327 Ill. 438. (10) Scalp. Iamkins v. 
Copper-Clad Malleable Range Corpo- 
ration, (Mo.App.) 42 S.W.(2d) 941. 
(11) Spine. Sinclair’s Case, 143 N.E. 
330, 248 Mass. 414. (12) Of death 
with injuries received in automobile 
accident. Brameld v. Albert Dickin- 
son Co., 242 N.W. 465, 186 Minn. 89. 
(13) Where death was hastened by 
injury. Cook County v. Industrial 
Commission, 158 N.E. 405, 327 Ill. 79. 
(14) Where employee was injured 
while coupling car to locomotive. 
Baker v. State Industrial Accident 
Commission, 274 P. 905, 128 Or. 369. 
(15) Where medical testimony show- 
ed that the employee’s death was con- 
tributed to by injuries sustained in 
the course of employment. Dopkin 
v. Philadelphia & Reading Coal & 
Iron Co., 145 A. 707, 296 Pa. 71. (16) 
Where a finding of a workman’s death 
through insanity caused by injury 
was supported ’'by evidence and not 
based on conjecture. Hepner y. De- 
partment of Labor and Industries of 
State of Washington, 250 P. 461, 141 
Wash. 55. (17) Where medical testi- 
mony conflicted. Great Lakes Supply 
Co. v. Industrial Commission, 140 N. 
KE. 2, 309 Ill. 68. (18) Where death 
was caused by lead poisoning suffered 
in employment. O’Donnell’s Case, 133 
N.E. 621, 237 Mass. 164. (19) Where 
pneumonia caused by an accident in 
the course of employment was a con- 
tributing cause of death. Vogeley v. 
Detroit Lumber Co., 162 N.W. 975, 196 
Mich. 516. (20) Where the injury 
became infected and the employee 
died as a result of a blood clot in the 
heart. Krueger v. Hayes Mfg. Co., 
181 N.W. 1010, 213 Mich. 218. (21) 


Where. death on Febr. 21, 1918, was 
caused by injuries received on Dec. 
19, 1916. Lundy v. George Brown & 
Co., 106 A. 362, 93 N.J.Law 107 [aff 
108 A. 252, 93 N.J.Law 469]. (22) 
Where the death of a chemist was the 
result of physical injury from acci- 
dental aniline poisoning within_ the 
compensation act. Industrial Com- 
mission of Ohio v. Burckard, 147 N.E. 
81, 112 Ohio St. 372. 


{b] Causal connection not shown: 
(1) Generally. Bryant v. Central 
Foundry Co., 116 So. 345, 217 Ala. 332; 
Johnson y. Industrial Commission, 
274 P. 161, 35 Ariz. 19; Duarte y. In- 
dustrial Accident Commission of Cal- 
ifornia, 243 P. 886, 76 Cal.App. 158; 
McFeely v. Industrial Accident Com- 
mission of State of California, 223 P. 
413, 65 Cal.App. 45; Croy v. McKFar- 
land-Brown Lumber Co., 1 P.(2d) 189, 
51 Idaho 32; Liquid Carbonic Co. v. 
Industrial Commission, 186 N.B. 140, 
352 Ill. 405; Chicago & N. W. Ry. Co. 
v. Industrial Commission, 173 N.E. 
161, 341 Ill. 131; Consolidated Coal 
Co. v. Industrial Commission, 156 N. 
E. 325, 325 Ill. 261; New Staunton 
Coal Co. vy. Industrial Commission, 
138 N.E. 721, 307 Ill. 408; Savoy Ho- 
tel Co. .v. Industrial Board of Illinois, 
116 N.E. 712, 279 Ill. 329; Swing v. 
Kokomo Steel & Wire Co., 125 N.E. 
471, 75 Ind.App. 124; Little v. Wilson 
& Co., 20 P.(2d) 498, 187 Kan. 360; 
Zelinkoff v. Mountain States Brush 
Mfg. Corporation, 9 P.(2d) 649, 135 
Kan. 247; Wallins Creek Collieries 
Co. v. Williams, 277 S.W. 234, 211 Ky. 
200; Hicks v. Meridian Lumber Co., 
94 So. 903, 152 La. 975; Haddad v. 
Commercial Motor Truck Co., 90 So. 
666, 150 La. 327; Boudreaux v. Ros- 
sen, 139 So. 706, 19 La.App. 188; 
Youngblood v. Colfax Motor Co., 125 
So. 883, 12 La.App. 415; Williams v. 
International Paper Co., 125 So. 596, 
12 La.App. 139; Burridge’s Case, 148 
A. 35, 128 Me. 407; Perry v. Wood- 
ward Bowling Alley Co., 163 N.W. 
52, 196 Mich. 742; Ylitala v. Interna- 
tional Harvester Co., 229 N.W. 100, 
179 Minn. 291; Freese v. St. Louis 
Public Service Co., (Mo.App.) 58 S.W. 
(2d) 758; Tassi v. A. C. L. Haase & 
Sons Fish Co., (Mo.App.) 56 S.W.(2d) 
797; Mullen y. City of Hastings, 
(Neb.) 249 N.W. 560; Commissioner 
of Taxes and Finance y. Union Trust 
Co., 245 N.Y.S. 542, 230 App.Div. 550; 
Hoffman v. Pierce Arrow Motor Car 
Co., 183 N.Y.S. 766, 193 App.Div. 123; 
Nestor v. Pabst Brewing Co., 181 N. 
Y.S. 477, 191 App.Div. 312; Tucillo v. 
Ward Baking Co., 167 N.Y.S. 666, 180 
App.Div. 302; Industrial Commission 
of Ohio v. McWilliams, 186 N.E. 97, 
126 Ohio St. 508; Anderson v. Baxter, 
132 A. 358, 285 Pa. 443; Miller v. Tex- 
tor Transfer Co., 161 A. 442, 106 Pa. 
Super. 38; Texas Employers’ Ins. 
Ass’n v. Herring, (Tex.Commn.App.) 
280 S.W..740 [rev (Civ.App.) 269 S.W. 
249]; Grasteit v. Industrial Commis- 
sion of Utah, 290 P. 764, 76 Utah 487; 
Carpenter v. Wandsworth Corpora- 
tion, 117 L.T.Rep.N.S. 183. Between 
death and injuries received in (2) an 
automobile accident (Ezekiels v. City 
of -Tueson, « GAriz.) 15. P.(2da)/ 253; 
Doughton v. Marland Refining Co., 
(Mo.) 53 S.W.(2d) 2386; Omaha & C. 
B. St. Ry. Co. v. Johnson, 191 N.W. 
691, 109 Neb. 526; Kelly v. Interna- 
tional Motor Co., 200 N.Y.S. 805, 205 
App.Div. 737), (3) or from the kick 
of a horse (Clausen v. Industrial 
Commission, 179 N.E. 90, 346 Ill. 474). 
Between death: and injury to: (4) 
Eyes. Veloz v.:Fidelity-Union Cas- 
ualty Co., (Tex.Civ.App.) 8 S.W.(2d) 
205 (getting dust in eyes not shown 
to have been cause of death while in- 


sane occurring soon thereafter). (5) 
Finger. Republic Box Co. vy. Indus- 
trial Commission, 168 N.E. 300, 336 
Ill. 343; Kuhtnick v. Carey, 248 N.W. 
89, 124 Neb. 762; Kuhtnick v. Carey, 
248 N.W. 92, 124 Neb. 761. (6) Foot. 
Milholland Sales & Engineering Co. v. 
Griffiths, 178 N.E. 458, 94 Ind.App. 62. 
(7) Leg. Green v. Industrial Com- 
mission, 169 N.B. 202, 337 Ill. 514 (re- 
sultant confinement in bed not cause 
of death). (8) Temple. Sparks Vv. 
Consolidated Indiana Coal Co., 190 
N.W. 593, 195 Iowa 334. (9) Thumb. 
Schultz v. L. Mundet & Son, (La.App.) 
146 So. 177 (burning of thumb not 
shown to have been cause of death). 
(10) Wrist. Kemp y. Sterling Engine 
Co., 245 N.Y.S. 660% 230 App.Div. 546. 
(11) Where death from an abscess of 
the brain was not caused by injury 
twenty months prtor thereto. Botti- 
ani v. Oliver Iron Mining Co., 214 N. 
W. 57, 171 Minn. 382. . 


{c] Accident and not unconnected 
disease shown as cause of death. 
Hartford Accident & Indemnity Co. v. 
Industrial Commission of . Arizona, 
299 P. 1026, 38 Ariz. 307; Timmer- 
mann v. Industrial Commission, 137 
N.E. 440, 305 Ill. 485; General Amer- 
ican Tank Car Corporation v. Weirick, 
133 N.E. 391, 77 Ind.App. 242; HElk- 
horn Coal Go. v. Combs, 283 S.W. 1007, 
214 Ky. 635; Wanda v. Jamestown 
Brewing Co., 180 N.Y.S. 694, 191 App. 
Div. 17; Brandenburg v. J. Boos Dai- 
ries, 158 A. 578, 105 Pa.Super. 25. 


{[d] Disease disassociated from ac- 
cidental injuries shown as cause of 
death. Ezekiels v. City of Tucson, 
(Ariz.).15 P.(2d) 253 (carcinoma of 
stomach); Arrender v. Grant Timber 
& Mfg. Co., 119 So. 498, 9 La.App. 
132 (Bright’s disease); Nester_v. 
Pabst Brewing Co., “186 N.Y.S. 828, 
195 App.Div. 434; Tucillo v. Ward 
Baking Co., 167 N.Y.S. 666, 180 App. 
Div. 302; Ettmeyer v. Spang, Chalfant 
& Co., 157 A. 321, 102 Pa.Super. 482; 
Easthope v. Industrial Commission of 
Utah, 15. P.(2d).301,.80 Utah .312; 
Martin v. State Compensation Com’r, 
149 N.E. 824, 107 W.Va. 583. 


[e] Occupational disease.—Buenk- 
er v. Union Furniture Co., (Ind.App.) 
181 N.E. 294; Sinsko v. A. Weiskettel 
& Sons Co., 163 A. 851, 163 Md. 614; 
Beaty v. Foundation Co., 222 N.W. 77, 
245 Mich. 256 (caisson disease); The 
Anna Maude y. Statham, 23 P.(2d) 203, 
164 Okl. 124; Haynes Bros. Drilling 
Co. v. Dungan, 13 P.(2d) 197, 158 Okl. 
263; Kannenberg Granite Co, v. In- 
dustrial Commission of Wisconsin, 
(Wis.) 250 N.W. 821. 


{f] That fellow employee suffered 
no sickness did not disprove that 
death of a caisson worker from cais- 
son disease resulted from a compensa- 
ble accident. Beaty v. Foundation Co., 
222 N.W. 77, 245 Mich. 256. 


7. [a] Evidence held to show ac- 
cident caused disability —Jarka Cor- 
poration of Philadelphia v. Norton, 56 
F.(2d) 287; Perry Coal Co. vy. Indus- 
trial Commission, 163 N.E. 681, 332 Ill. 
328; Indianapolis Abattoir Co. vy. Cole- 
man, 117 N.E. 502, 65 Ind.App. 369; 
Wroten v. Woodley Petroleum Co., 124 
So. 542, 12 La.App. 348; Blackman y. 
Hope Engineering & Supply Co., 120 
So. 682, 11 La.App..92; Gerald’s Case, 
141 N.E. 862, 247 Mass. 229; Muetzel 
v. Muetzel, 211 N.W. 320, 169 Minn. 
360; Sentor v. City of Lincoln, 246 
N.W. 924, 124 Neb. 408; Greiffenstein 
v. State Industrial Commission, (Okl.) 
26 P.(2d) 747; F. A. Gillespie & Sons 
Co. v. Johnson, 16 P.(2d) 870, 160 Okl. 
222; Choctaw Lumber Co. v. Merchant, 
12 P.(2d) 534, 158 Okl. 26; Geis Price 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 929] 


accidental injuries,® as in the case of an injury aggra- 
vating or accelerating the development of a previous- 
ly impaired condition,® or creating a weakened condi- 
tion rendering the employee susceptible to a disease 
subsequently contracted ;1° or to show the fact of an 
employee’s refusal or obstruction of a medical ex- 
amination,?1 or his unreasonable refusal or failure 
to call a doctor,!? to follow the doctor’s instruc- 


Grain Co. v. Bailey, 9 P.(2d) 424, 155 
Okl. 302; W. C. Newsom Corporation 
v. Thetford, 8 P.(2d) 1098, 155 Okl. 
262; Bryant v. Seay, 8 P.(2d) 13, 155 
Okl. 39; Federal Mining & Smelting 
Co. v. Pierce, 5 P.(2d) 359, 153 Okl. 
156; Hazel Atlas Glass Co. v. Pender- 
grass, 4 P.(2d) 96, 152 Okl. 271; North- 
east Oklahoma R. Co. v. State Indus- 
trial Commission, 212 P. 136, 88 Okl. 
146; McHenry v. Marion Center Coal 
Mining Co., 183 A. 159, 286 Pa. 177; 
Flour v. Pennsylvania R. Co., 99 Pa. 
Super. 170; Hunter v. Mailey, 91 Pa. 
Super. 350; Selva v. Allegheny River 
Mining Co., 68 Pa.Super. 612; Goble 
v. State Compensation Com’r, 162 S.E. 
314, 111 W.Va. 404. 


[b] Evidence held not to show ac- 
cident caused disability—Smith v. 
Liberty Mut. Ins. Co., (Ga.App.) 170 
S.E. 694; Standard Oil Co. v. Indus- 
trial Commission, 153 N.E. 660, 322 
Ill. 524; Williams v. Wilson, 282 P. 
574, 129 Kan. 215; Cornett v. Ford- 
son Coal Co., 32 S.W.(2d) 984, 236 Ky. 
209; Trout vy. Fordson Coal Co., 9 58. 
W.(2d) 199, 225 Ky. 372; Thomas v. 
Berwick Ice & Fuel Co., (La.App.) 145 
So. 384; Gradney v. Standard Fruit & 
Steamship Co., (La.App.) 144 So. 541; 
Abelleira v. Johnson Iron Works Co., 
137 So. 908, 18 La.App. 310; Grosch v. 
Dixie Oil Co., 127 So. 92, 13 La.App. 
44; Powell v. Ohio Oil Co., 127 So. 
30, 13 La.App. 24; Cory v. Askew, 125 
So. 771, 12 La.App. 643; Lampley v. 
Standard Brick & Clay Products Co., 
8 La.App. 300; Dennis v. Fortuna Oil 
Co., 5 La.App. 709; Hogan v. Gulf 
Lumber Co., 3 La.App. 632; King v. 
Mark Twain Hotel, (Mo.App.) 60 S. 
W.(2d) 675; Bloch vy. Contract Process 
Co., 207 N.Y.S. 376, 211 App.Div. 641; 
Ryan v. Vandam Warehouse Co., 203 
N.Y.S. 447, 208 App.Div. 189; Ander- 
son v. State Compensation Com’r, (W. 
Va.) 169 S.E. 386; Dowdy v. State 
Compensation Com’r, 164 S.E. 495, 112 
W.Va. 428; Paton v. Dixon, Ltd., 6 B. 
W.C.C. 882, 50 Sc.L.R. 866. 

{[c] Preéxisting spinal curvature 
and not accident shown to be cause of 
disability.—Strouse v. Hercules Min- 
ing Co., 1 P.(2d) 203, 51 Idaho 7. 


{d] Preéxisting disease.—Stand- 
ard Elkhorn Coal Co. v. Reffett, 58 S. 
W.(2d) 619, 248 Ky. 487; Wallins 
Creek Collieries Co. v. Cole, 290 S.W. 
1049, 218 Ky. 116; Nelson v. Bateman 
Contracting Co., (La.App.) 145 So. 
808; Washita County Gin Co. v. Col- 
bert, 19 P.(2d) 1080, 162 Okl. 276 
(partly caused by preéxisting dis- 
ease); Standard Coal Co. v. Industrial 
Commission of Utah, 247 P. 298, 67 
Utah 292. 


[e] Subsequent disability; evi- 
dence showed that the same was nei- 
ther caused nor aggravated by the ac- 
cident. Wade v. Markham, (Mo.App.) 
58 S.W.(2d) 482. 


8. Wallins Creek Collieries Co. v. 
Jones, 283 S.W. 1067, 214 Ky. 775. 


[a] Evidence held to show injuries 
contributed to death of workman suf- 
fering from heart disease. Cameron, 
Joyce & Co. v. Industrial Commission, 
155 N.E. 313, 324 Ill. 497. 


{b] Physicians’ testimony, in pro- 
ceedings for compensation for em- 
ployee’s death, was held conclusive 
that both preéxisting diabetes and in- 
juries resulting from accidental fall 


© 


WORKMEN'S COMPENSATION ACTS 


dent ;1° 


of molten iron on employee’s toe 
proximately contributed to his death. 
B. F. Avery & Sons v. Carter, 266 S. 
W. 50, 205 Ky. 548. 


9. [a] Evidence held to show that 
accident or injury aggravated previ- 
ously impaired condition: (1) Gen- 
erally. Sunnyside Mining Co. v. In- 
dustrial Commission, 151 N.E. 238, 320 
Ill. 488; Hair v. Williams Bros., (La. 
App.) 144 So. 800; Danzy v. Crowell 
& Spencer Lumber Co., 134 So. 267, 16 
La.App. 300; Clark’s Case, 134 A. 450, 
125 Me. 408; Swett’s Case, 134 A. 200, 
125 Me. 389; Orff’s:Case, 119 A. 67, 
122 Me. 114; Adams v. W. E. Wood 
Co., 169 N.W. 845, 203 Mich. 673; Mc- 
Goey v. Turin Garage & Supply Co., 
186. N.Y.S. 697, 195 App.Div. 436; 
Finkelday v. Henry Heide, Inc., 183 N. 
Y.S. 912, 193 App.Div. 338 [aff 130 N.E. 
909, 230 N.Y. 598]; Pfeiffer v. North 
Dakota Workmen’s Compensation 
Bureau, 221 N.W. 894, 57 N.D. 326; 
Dewees v. Day & Zimmerman, 140 A. 
345, 291 Pa. 379; Whittle v. National 
Aniline & Chemical Co., 109 A. 847, 
266 Pa. 356; De Beaumont v. Brown, 
158 A. 643, 104 Pa.Super. 158; Sanders 
v. Blue Ridge Glass Corporation, 33 
S.W.(2d) 84, 161 Tenn. 535; Winches- 
ter Milling Corporation v. Sencindiner, 
138 S.E. 479, 148 Va. 388; Caldwell v. 
State Compensation Com’r, 144 S.E. 
568, 106 W.Va. 14 (injury aggravated 
preéxisting gunshot wounds). Where 
a previously impaired condition was 
aggravated by: (2) Abrasion. Re- 
public Iron & Steel Co. v. Reed, 137 So. 
673, 223 Ala. 617. (3) Blow. Thoreau 
v. Industrial Accident Commission of 
California, 7 P.(2d) 767, 120 Cal.App. 
67. (4) Fall. Lachance’s Case, 118 
A. 370, 121 Me. 506; Grober v. Grace 
Logging Co., 137 So. 613, 18 La.App. 
185;° Fairmont Creamery vy. Lowe, 15 
P.(2d) 133, 160 Okl. 32; Maurer v. 
South Penn Collieries Co., 144 A. 822, 
295 Pa. 69; Guyer v. Equitable Gas 
Co.,. 123 A. 590, 279 Pa.5. (5) Sprain. 
Weller v. Consumers’ Power Co., 250 
N.W. 298, 264 Mich. 525. (“Pott’s 
disease’); Dalton’s Case, 182 N.E. 309, 
280 Mass. 202; Buesing v. Moon Motor 
Car Co., (Mo.App.) 54 S.W.(2d) 734. 
(6) Strain. Farmer v. Oklahoma 
Natural Gas Corporation, 7 P.(2d) 60, 
134 Kan. 629. 


{[b] Evidence held not to show that 
accident or injury aggravated previ- 
ously impaired condition.—Plodzyk v. 
Connecticut Coke Co., 164 A. 636, 116 
Conn. 297; Ayers v. Hoage, 61 App. 
D.C. 388, 63 F.(2d) 364; West Side 
Coal & Mining Co. v. Industrial Com- 
Mission; SLOW NTH. yo9s8) sak 11. eile 
Slack v. C. L. Percival Co., 199 N.W. 
323, 198 Iowa 54; Terry v. Sparco Oil 
Corporation, (La.App.) 150 So. 391; 
Zilinsky v. City of Shreveport, (La. 
App.) 146 So. 769; Williams v. City 
of Shreveport, (La.App.) 142 So. 335; 
Morgan v. Hillyer, Deutch-Edwards, 
Ine., (La.App.) 142 So. 180; Brent v. 
Union Indemnity Co., 135 So. 735, 17 
La.App. 689; West v. Industrial Lum- 
ber Co., 128 So. 678,14 La.App. 224; 
Johnson’s Case, 179 N.E. 923, 278 
Mass. 365; Green’s Case, 165 N.E. 120, 
266 Mass. 355, 73 A.L.R. 476; Cooper 
v. Mitchell, 247 N.W. 805, 188 Minn. 
560; Palumbo vy. City of St. Paul, 246 
N.W. 36, 187 Minn. 508; Simmons v. 
Mississippi River Fuel Corporation, 
(Mo.App.) 43 S.W.(2d) 868; Radonich 
v. Anaconda Copper Mining Co., 8 P. 
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tions,1* or to submit to treatment,’* as in the case 
of an operation,!® or to show that death or disa- 
bility was proximately caused by refusal or neglect 
of medical treatment or advice and not by the acci- 
or sufficient or insufficient to show that 
death or disability resulted from a prior or original 
injury or accident,’? or that a second injury was 
different and not a mere recurrence of a previous 


(2d) 658, 91 Mont. 437; Tucillo v. 
Ward Baking Co., 167 N.Y.S. 666, 180 
App.Div. 302; Maryland Casualty Co. 
Sima cae (Tex.Civ.App.) 18 S.W.(2d) 


[ec] Dormant cancer. — Broussard 
v. Union Sulphur Co., 5 La.App. 340. 


{d] Latent syphilitic condition.— 
Harder v. Thrift Const. Co., (Mo.App.) 
53 S.W.(2d) 84. 

10. Ind.—Retmier v. Cruse, 119 N. 
E. 32, 67 Ind.App. 192. 


Mich.—Waite v. Fisher Body Corpo- 
ration, 196 N.W. 189, 225 Mich. 161. 


Minn.—Olson v. Carlton, 225 N.W. 
921, 178 Minn. 618. 


N.Y.—Carr v. Donner Steel Co., 201 
N.Y.S. 604, 207 App.Div. 3. 


Or.—Robertson v. State Industrial 
picdent Commission, 235 P. 684, 114 
el ‘ 


Pa.—Dumbluskey. v. Philadelphia & 
Reading Coal & Iron Co., 112 A. 745, 
270°Pai'22. 


11. In re McLean, 111 N.E. 783, 223 
Mass. 342. 


12. B. F. Avery & Sons vy. Carter, 
266 S.W. 50, 205 Ky. 548. 


13. Miller v. Diamond Ice & Coal 
Co., 111 A. 745, 31 Del. 140. 


14. Indiana Liberty Mut. Ins. Co. 
v. Strate, 148 N.B. 425, 83 Ind.App. 
493; Creech Coal Co. v. Smith, 27 S. 
W.(2d) 686, 234 Ky. 166; Perry v. J. 
A. Kreis & Sons, (Mo.App.) 49 S.W. 
(2d) 220. 


15. [a] Refusal unreasonable.— 
Southern California Edison Co. v. In- 
dustrial Accident Commission of State 
Cr acini On 243 P. 455, 75 Cal.App. 


{b] Refusal not unreasonable.— 
Wallins Creek Collieries Co. v. Hicks, 
287 S.W. 713, 216 Ky. 262; Massotti v. 
Newburgh Shipyards, 206 N.Y.S. 383, 
210 App.Div. 538; Fred Cantrell Co. 
BASE aie 2 255 S.W. 360, 148 Tenn. 


{[c] Rules of evidence on issue 
same in hearing before commission as 
before court.—Southern California 
Edison Co. v. Industrial Accident 
Commission of State of California, 243 
P. 455, 75 Cal.App. 709. 


16. [a] Refusal or neglect of em- 
ployee shown as cause.—Miller v. 
Diamond Ice & Coal Co., 111 A. 745, 
31 Del. 140; O. W. Rosenthal & Co. v. 
Industrial Commission, 129 N.E. 176, 
295 TT 182° 


[b] Refusal or neglect of employee 
not shown as cause.—U. S. Fidelity 
& Guaranty Co. v. Industrial Accident 
Commission of California, 257 P. 895, 
84 Cal.App. 226; Panther Creek Mines 
v. Industrial Commission, 173 N.E. 
818, 342 Ill. 68;  Dobish v. Cudahy 
Packing Co., 171 P. 915, 101 Kan. 764; 
Poniatowski v. Stickley Bros. Co., 160 
N.W. 569, 194 Mich. 294; Moran v. 
Oklahoma Engineering & Machine & 
Boiler Co., 214 P. 913, 89 Okl. 185; 
Fred Cantrell Co. v. Goosie, 255 S.W. 
360, 148 Tenn. 282; Texas Indemnity 
Ins. Co. v. Carson, (Tex.Civ.App.) 21 
S.W.(2d) 691. 

17. [a] Evidence held sufficient.— 
Southwestern Surety Ins. Co. v. Pills- 
bury, 158 P. 762, 172 Cal. 768; Shell 
Co. of California v. Industrial Acci- 
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injury,!® or to show the time when disability first 
developed,?® or to show that death or disability was 
oceasioned by an assault,?° or by a particular kind 


dent Commission, 172 P. 611, 36 Cal. 
App. 463; Austin v. Howard A. 
Davidson, Inc., 225 N.W. 524, 246 Mich. 
599; Selak vy. Murray Rubber Co., 152 
A. 78, 8 N.J.Mise. 888 [aff 159 A. 98, 
108 N.J.Law 548]; Lofstedt v. U. S. 
Gypsum Co., 179 N.E. 478, 258 N.Y. 
222; Carey v. Frederick Wiedlandt & 
Co., 100 Pa.Super. 220. 


[b] Evidence held insufficient.— 
Southwestern Surety Ins. Co. v. Pills- 
bury, 158 P. 762, 172 Cal. 768; Ruth 
v. Witherspoon-Englar Co., 157 P. 403, 
98 Kan, 179, L.R.A.1916E 1201; J. L. 
Smith Coal Co. v. Hawkins, 300 S.W. 
609, 222 Ky. 284; Aetna Life Ins. Co. 
v. Industrial Commission of Utah, 231 
P. 442, 64 Utah 415; Vasey v. Indus- 
trial Commission of Wisconsin, 167 N. 
W. 823, 167 Wis. 479. 


18. U. S. Fidelity & Guaranty Co. 
v. Industrial Accident Commission, 
272 P. 589, 95 Cal.App. 186. 


19. Marquette Granite Co. v. Indus- 
trial Commission, 240 N.W. 793, 207 
Wis. 151. 


20. Fox v. Bach, 158 S.E. 860, 156 
Va. 609. 


[a] Evidence held to justify infer- 
ence, in proceeding to recover compen- 
sation for the death of a night watch- 
man, that injury to deceased was 
caused by an assault and not by a 
fall. Ohio Bldg. Safety Vault Co. v. 
pe cheer iat Board, 115 N.E. 149, 277 
Ill. 96. 


{[b] Fact of assault.—A coroner’s 
verdict that deceased was assaulted 
by an unknown person was alone suffi- 
cient to make prima facie proof of 
fact of such assault. Ohio _ Bldg. 
Safety Vault Co. v. Industrial Board, 
115 N.E. 149, 277 Tl. 96. 


21. McDowell v. Security Union 
nied Co., (Tex.Civ.App.) 10 S.W.(2d) 
782. 


[a] Medical testimony authorized 
jury’s finding that janitor’s death 
from blood poisoning resulted from an 
abrasion of leg received in operating 
an elevator. Floyd v. A. Y. McDon- 
\ald Mfg. Co., 46 S.W.(2d) 251, 226 Mo. 
App. 444. 


‘22. [a] Blow shown to be cause 
of death or injury: (1) Generally. 
Goslin-Birmingham Mfg. Co. v. Gantt, 
131 So. 905, 222 Ala. 321; Southern 
Cement Co. v. Walthall, 117 So. 17, 217 


Ala. 645; Frey v. Kerens-Donne- 
wald’-Coal “Co: P1t0) NB (824, 271 
Peet narlana Gas “Coal -Co,_ Vv. 


Laws, 28 S.W.(2d) 990, 234 Ky. 654; 
Billiter & Wiley v. Hatfield, 40 S. 
W.(2d) 326, 239 Ky. 816; Harris v. 
Long. Bell Lumber Co., 135 So. 246, 
17 La.App. 52;. Strout’s Case, 140 A. 
377, 126 Me. 579; Thomseth v. Shapiro 
Bros. Launderers & Dry Cleaners, 236 
N.W. 311, 183 Minn. 270; Halper v. 
The Golden Rule, 231 N.W. 195, 180 
Minn. 477; Olson v. Carlton, 225 N. 
W. 921, 178 Minn. 618; Conway v. 
Swift & Co., 219 N.W. 944, 175 Minn. 
42; Stone v. Thompson Co., 245 N.W. 
600, 124 Neb. 181: Gilmore v. Ewen, 
132 A. 91, 4 N.J.Misc. 121 [aff 135 A. 
917, 103 N.J.Law 489]; Magnolia 
Petroleum Co. v. Spoon, 8 P.(2d) 61, 
155 Okl..125:; Sweetwater Gin Co. v. 
Wall, 5 P.(2d) 126, 153 Okl. 96; Shell 
Petroleum Corporation v. Moore, 296 
P. 390, 147 Okl. 243; Kelly v. Watson 
Coal Co., 115 A. 885, 272 Pa. 39; Dum- 
luskey v. Philadelphia & Reading Coal 
& Iron Co., 112 A. 745, 270 Pa. 22; 
Yodis v. Philadelphia & Reading Coal 
& Iron Go., 113 .A. 73; 269. Pas) 586; 
Petricka v. Glen Alden Coal Co., 163 A. 
925, 107 Pa.Super. 452; Murray City v. 
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Industrial Commission of Utah, 183 P. 
331, 55 Utah 44; Hill v. Department 
of Labor and Industries of State of 
Washington, (Wash.) 26 P.(2d) 76; 
Clark v. Department of Labor and 
Industries, 230 P. 133, 131 Wash. 256; 
Standard Oil Co. of Indiana v. Sul- 
livan, 237 P. 253, 33 Wyo. 223. Where 
the employee was struck by: (2) An 
air hammer hitting his head, and 
death resulted from the accident, al- 
though the direct and immediate 
cause of death was a rupture of the 
heart. Mansfield Engineering Co. v. 
Winkle, 133 N.E. 390, 77 Ind.App. 237. 
(3) Barrel edge, and developed knot 
on side. Victor Gasoline Co. v. 
Weatherman, 21 P.(2d) 35, 163 Okl. 
113. . (4) Counterweight of elevator. 
Foster’s Case, 136 N.E. 77, 242 Mass. 
386. (5) Falling coal, and died of 
heart myocarditis. Valier Coal Co. v. 
Industrial Commission, 171 N.E. 627, 
339 Ill. 458. (6) Falling sack of grain. 
Gilmore v. Ewen, 135 A. 917, 103 N.J. 
Law 489 [aff.132 A. 91, 4 N.J.Misc. 
T2a4; (7) Freight elevator gate. 
Fillman v. Wolfe, 100 Pa.Super. 306; 
(8) Hammer hitting head and suf- 
fered partial.lossxof use of left arm 


and leg. liberty Mut. Ins. Co. v. 
Maxwell, 46 S.W.(2d) 67, 164 Tenn. 
1. (9) Heavy bundle of paper hit- 


ting abdomen and causing rupture in 
small intestine. Johnson v. Calcasieu 
Sulphate Paper Co., 130 So. 251, 15 La. 
App. 55. (10) Timber hitting the em- 
ployee below the hip and streptococcic 
germ causing illness entered at the 
point where the employee received in- 
jury. Henderson v. Industrial Com- 
mission, 15 P.(2d) 302, 80 Utah 316. 
[b] Blow not shown to be cause of 
death or injury.—(1) Generally. 
Guthrie v. Iowa Gas & Electric Co., 
204 N.W. 225, 200 Iowa 150; Baptist 
v: Scharfenstein Coal Co., (La.App.) 
145 So. 568; Tate v. George A. Fuller 
Co., (La.App.) 143 So. 550 [reh den 
145 So. 386]; Burgess v. American 
Safe Deposit Co., 140 So. 103, 19 La. 
App. 448; Cloud v. Industrial Lum- 
ber Co., 185 So. 377, 17% La.App. 592; 
Lewis v. Lake Charles Stevedores, 135 
So. 630, 17 La.App. 579; Perkins v. 
White Grandin Lumber Co., 135 So. 
275, 17 La.App. 47; Bailey v. Gulf Re- 
fining. Co., 135 So. 265,.17 La.App. 
43; West v. Industrial Lumber Co., 
128 So. 678). 4 La:App.. 2243 . In) re 
Dube, 116. N.E. 234, 226 Mass. 591; 
Hill v. Ancram Paper Mills, 195 N.Y. 
S. 522, 202 App.Div. 36; Johnson v. 
Charlotte Bagging Co., 166 S.E. 586, 
203 N.C. 579. (2) Blow on head not 
shown to be cause of wry neck and 
loss of feeling in left leg. Lewis v. 
Lake Charles Stevedores, 135 So. 630, 
17 La.App. 579. (8) Blow on head 
not cause of mastoiditis. Andrus v. 
Industrial Lumber Co., (La.App.) 142 
So. 326. (4) Die falling on foot not 
shown to have caused injury of suffi- 
cient severity to result in death. Kel- 
ley’s Case, 122 A. 580, 123 Me: 261. 
(5) Lumber falling on chest not 
cause of drooping of claimant’s inter- 


nal ‘organs. Morgan v._ Hillyer, 
Deutch-Edwards, Inc., (La.App.) 142 
So. 180, 

23. Iowa.—Hanson v. Dickinson, 


176 N.W. 823, 188 Iowa 728. 


Mich.—Waite v. Fisher Body Cor- 
poration, 196 N.W. 189, 225 Mich. 161. 
Minn.—Unkovich v. Inter State Iron 
Co., 211 N.W. 683, 169 Minn. 491. 
Or.—Robertson v. State Industrial 
Accident Commission, 235 P. 684, 114 
Or. 394. 
Pa.—Smith v. 
Co., 131 A. 703, 285 Pa. 145. 


Primrose Tapestry | of death or injury.—(1) 


[§ 929 


of accident or injury, such as an abrasion,?! a 
blow,22. bruise,2* burn,?4 crushing,?® drinking of 
polluted water,?® electric shock,?* explosion,?* ex- 


[a] Proximate cause of death 
shown to be bruise on shin and not re- 
fusal of deceased to follow the treat- 
ment prescribed by a physician. E. 
Weiner Co. v. Industrial Commission, 
176 N.W. 781, 171 Wis. 187. 


24. [a] Burn shown to be cause 
of injury or death.—Raina v. Stand- 
ard Gaslight Co. of City of New York, 
183 N.Y.S. 264, 193 App.Div. 54; Em- 
ployers’ Liability Assur. Corporation, 
Limited, of London, England, v. Flint, 
(Tex.Civ-App.) 14 S.W.(2d) _ 1046; 
Texas Employers’ Ins. Ass’n v. Drews, 
(Tex.Civ.App.) 297 S.W. 630. 


[b] Burn not Shown to be cause 
of injury or death_—-West Side Coal & 
Mining Co. v. Industrial Commission, 
151 N.E. 598, 3248111. 61; Francis v. 
Swift & Co., 126 So. 699, 12 La.App. 
659; Johnson’s Case, 179 N.E. 923, 278 
Mass. 865; Cooper v. Mitchell, 247 
N.W. 805, 188 Minn. 560; Carr v. Don- 
a Steel Co., 201 N.Y.S. 604, 207 App. 

Livenos 


{c] Finding that death was direct 
result of burns was warranted where 
the evidence showed that an employee 
who had been in good health was 
severely burned, and gradually lost 
weight and strength, and developed a 
severe cough, which continued with 
increasing intensity until he died from 
pneumonia about five months after 


the fire. Ballou’s Case; 116 A. 591, 121 
Me. 282. 
25. George L. Eastman Co. v. In- 


dustrial Accident Commission, 200 P. 
17, 186 Cal. 587 (by truck, not shown). 


26. John Rissman -& Son v. Indus-~ 
trial Commission, 154 N.E. 203, 323 Ill. 
459; State v. Smithai75 N.E. 146, 92 
Ind.App. 83. 


27. [a] Evidence held sufficient to 
show that: (1) Death resulted from 
electric shock. Ex parte Todd Ship- 
building & Dry Docks Co., 103 So. 447, 
212 Ala. 477; Wasson Coal Co. v. In- 
dustrial Commission, 129 N.E. 786, 29é 
Ill. 217 (not grom heart failure. due 
to disease); R. W. G. Foundry Co. v. 
Proctor, (Ind.App.) 181 N.E. 537; Con- 
solidation Coal Co. v. Branham, 49% 
S.W.(2d) 1035, 243 Ky. 780; Paton v. 
Port Huron Engine & Thresher Co., 
182 N.W. 639, 214 Mich. 130; State v. 
District Court of Rice County, 159 
N.W. 755, 134 Minn. 324; Van Kirk 
v. Hume-Sinclair Coal Mining Co., 49 
S.W.(2d) 631, 226 Mo.App. 1137 (con- 
tact with electrically charged body of 
water); Huelsmann v. Stute & Co., 
(Mo.App.) 28 S.W.(2d) 387; Murdock 
v. New York News Bureau, 106 A. 788, 
263 Pa. 502; R. W. Hartwell Motor 
Co. v. Hickerson, 26 S,W.(2d) 153, 160 
Tenn. 513; Texas Employers’ Ins. 
Ass’n v. Shipley, (Tex.Civ.App.) 260 S. 
W. 646; Bingham Mines Co. v. Allsop, 
203 P. 644, 59 Utah 306. (2) Other 
disability resulted from electric shock. 
Fidelity & Casualty Co. of New York 
v. Industrial Accident Commission of 
California, 228 P. 346, 67 Cal.App: 
643; Harrisburg Coal Mining Co. v. 
Industrial Commission, 146 N.E. 543, 
815 Tl. 377. 


[b] Evidence held insufficient to: 
(1) Show that disability arose from 
electric shock. Ivanhoe v. Buda Co., 
247 Ill.App. 336. ¢2) Support a find- 
ing that death or disability was not 
caused by electric shock. Louisville 
Gas & Electric Co. v. Duncan, 31 S.W. 
(2d) 915, 235 Ky. 613; Travelers’ Ins. 
i v. Ohler, 227 N.W. 449, 119 Neb. 

28. [a] Explosion shown as cause 
Generally. 
Griffin v. Anderson Motor Service Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, , 
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posure to cold,?® heat,®° or wetness,*! exertion®? of 


WORKMEN’S COMPENSATION ACTS 


a sudden,?* unusual,®* or violent®> character, as in 


(Mo.App.) 59 S.W.(2d) 805; Mid-Kan- 
sas Oil & Gas Co. v. State Industrial 
Commission, (Okl.) 22 P.(2d) 919; 
Magnolia Petroleum Co. v. Bunnell, 11 
P.(2d) 460, 157 Okl. 164; Puza v. Phila- 
delphia & Reading Coal & Iron Co., 98 
Pa.Super. 139; Heileman Brewing Co. 
v. Schultz, 152 N.W. 446, 161 Wis. 46. 
(2) Boiler explosion. Hissom_ Drill- 
ing Co. v. Benson, 5 P.(2d) 393, 153 
Okl. 157. (3) Dynamite. Fox Rig & 
Lumber Co. v. Friar, 293 P. 230, 146 
Okl. 37. (4). Gas explosion. _ Okla- 
homa Natural Gas Corporation v. 
Smith, 296 P. 454, 147 Okl. 221, (5) 
Mine explosion. Miami Coal Co. v. 
Luce, 131 N.E. 824, 76 Ind.App. 245; 
Chief Consol. Mining Co. v. Industrial 
Commission, 4 P.(2d) 1083, 78 Utah 
447, (6) Sickness and death was 
caused by an explosion six hundred 
fifty feet away. Sjoholm v. Hercules 
Powder Co., 199 N.W. 603, 227 Mich. 
610. 


{b] Explosion not shown as cause 
of death or injury.—Maryland Cas- 
ualty Co. v. England, 129 S.B. 446, 34 
Ga.App. 354; Cooper v. Mitchell, 247 
N.W. 805, 188 Minn. 560. P 


29. Morris v. Dexter Mfg. Co., 40 
S.W.(2d) 750, 225 Mo.App. 449; Kulla 
v. Lehigh Valley Coal Co., 12 Pa.Dist. 
&Co. 216. 


{a] In dairy plant.—Hoage v. Em- 
ployers’ Liability Assur. Corporation, 
62 App.D.C. 77, 64 F.(2d) 715. 


[b] Cold wind on roof.—Texas 
Employers’ Ins. Ass’n v. Jimenez, 
(Tex.Civ.App.) 267 S.W. 752. 


[ec] Frostbite.—Larke Vv. John 
Hancock Mut. Life Ins. Co., 97 A. 320, 
20 Conn. 303, L.R.A.1916E 584. 


[d] Ten minutes in refrigerator.— 
Lerner v. Rump Bros., 209 N.Y.S. 698, 
212 App.Div. 747. 


30. [a] Exposure to heat shown 
as cause of death or injury.—(1) Gen- 
erally. Smith v. Standard Sanitary 
Mfg. Co., 277 S.W. 806, 211 Ky. 454; 
Pearson v. Ford Motor Co., 242 N.W. 
721, 186 Minn. 155; Kripplaben y. Jos. 
Greenspon’s Sons Iron & Steel Co., 
(Mo.App.) 50 S.W.(2d) 752; Clancy 
v. Booth & Flinn Co., 167 A. 393, 109 
Pa.Super. 452; New Amsterdam Cas- 
ualty Co. v. Hebert, (Tex.Civ.App.) 296 
S.W. 688 [rev on other grounds 
(Commn.Azp.) 1 S.W.(2d) 608, reh den 
(Commn.App.) 3 S.W.(2d) 425]; Tex- 
as Employers’ Ins. Ass’n v. Moore, 
(Pex:Civ.App.) 279 S.W. 516. (2) 
Heat exhaustion while working above 
boiler furnace. Gerst v. Smith-Faris 
Co., 162 A. 490, 107 Pa.Super. 30 [foll 
Swan v. Smith-Faris Co., 162 A. 495, 
197 Pa.Super. 451. (3) Heat prostra- 
tion while shoveling coal in bunkers 
of a vessel at a pier, under high tem- 
perature conditions. Baltimore & O. 
R. Co. v. Clark, 56 F.(2d) 212 [aff in 
part and rev in part 59 F.(2d) 595]. 
(4) Heat stroke while trimming coal 
on vessel. Baltimore & O. R. Co. v. 
Clark, 59 F.¢2d) 595 [aff in part and 
rev in part 56 F.(2@) 212]. (5) Over- 
heating which caused a fall. Brooks 
& Dahlgren v. Dollar, 9 P.(2d) 926, 156 
Okl. 155. (6) Sunstroke. L. P. Beard 
Const. Co. v. Bush, 151 N.E. 437, 84 
Ind.App. 470; State Roads Commis- 
sion of Maryland v. Reynolds, 165 A. 
475, 164 Md. 539; Hernon v. Holahan, 
169 N.Y.S. 705, 182 App.Div. 126. 


[b] Exposure to heat not shown as 
cause of death or injury.—Liberty 
Mut. Ins. Co. v. Hoage, 62 App.D.C. 
189, 65 F.(2d) 822. 


31. Waleski v. Susquehanna Col- 
lieries Co., 164 A. 355, 108 Pa.Super. 


, 


2 


342. 


32. [a] Exertion shown as cause 
of death or disability.—(1) Generally. 
Stringer v. Meese, 220 P. 168, 114 Kan. 
716; State v. District Court of Brown 
County, 162 N.W. 678, 137 Minn. 30. 
(2) Contributed to heart disease. 
Owens v. McWilliams, 152 N.E. 841, 
85 Ind.App. 92. (38) Increase in blood 
pressure. Samoskie v. Philadelphia & 
Reading, Coal & Iron Co., 124 A. 471, 
280 Pa. 208. (4) Swinging flour bag 
tore adhesions about a dormantly 
affected appendix. Murray v. Brown, 
164 A. 138, 107 Pa.Super. 516. 


[b] Exertion not shown as cause 
of death or disability.—Brandon y, In- 
dustrial Accident Commission, 294 P. 
1064, 211 Cal. 341; Fair v. Golden 
Rule Refining Co., 7 P.(2d) 70, 134 
Kan. 623; Jacquinet v. Woonsocket 
Spinning Co., 160 A. 80, 52 R.I. 247. 


[c] Extra exertion put forth by a 
miner when assisting in puShing a 
tramway car shown to be the cause of 
death as against the contention that 
death was the result of a preéxisting 
heart weakness. Cambria Coal Co. v. 
Ault, (Tenn.) 64 S.W.(2d) 18. 


Ul 
33. State Compensation Ins. Fund 
vs Industrial Accident Commission of 
Galifornia,,.231 .P.- 996, 195. Cals 174; 
Schanning v. Standard Castings Co., 
169 N.W. 879, 203 Mich. 612. 


34. Nielsen v. State Industrial Ac- 
cident Commission, 13 P.(2d) 517, 125 
Cal.App. 210; Butler v. Anaconda Cop- 
per Mining Co., 268 P. 6, 46 Idaho 326; 
St. Clair v. A. H. Meyer Music House, 
178 N.W. 705, 211 Mich. 285; Honis 
v. Coxe Bros. & Co., 95 Pa.Super, 209. 


35. Wolford v. Geisel Moving & 
Storage Co., 105 A. 831, 262 Pa. 454. 


36. [a] Overexertion shown as 
cause of death or injury.—A. C. Law- 
rence Leather Co. v. Barnhill, 61 S.W. 
(2d) 1, 249 Ky. 487; Coleman Mining 
Co. v. Wicks, 280 S.W. 936, 213 Ky 
134; Wright v. Louisiana Ice & Util- 
ities Co., 138 So. 450, 19 La.App. 173; 
Krenz v. Krenz Oil Co., 243 N.W. 108, 
186 Minn. 312; Hughes v. Prizer- 
Painter Stove Works, 165 A. 527, 109 
Pa.Super. 53 (death not due to natural 
causes); McCoy v. Spriggs, 157 A. 528, 
102 Pa.Super. 500; Murphy v. Phila- 
delphia & Reading Coal & Iron Co., 98 
Pa.Super. 108; Zborovian v. Suffolk 
Anthracite Collieries Co., 93 Pa.Super. 
320; Southern Casualty Co. v. Hern- 
andez, (Tex.Civ.App.) 297 S.W. 544. 


[b] Overexertion not shown as 
cause of death or injury.—Diriscav- 
age v. Pennsylvania Coal Co., 96 Pa. 
Super. 189. 


37. fa} Strain shown as cause of 
death or injury.—(1) Generally. Pa- 
cific Employers’ Ins. Co. v. Pillsbury, 
61 F.(2d) 101; State Compensation 
Ins. Fund v. Industria] Accident Com- 
mission of California, 231 P. 996, 195 
Cal. 174; New Jersey Fidelity & Plate 
Glass Co. v. Richey;'275"P.- 937," 85 
Colo. 376; Central Surety & Ins. Cor- 
poration v. Industrial Commission of 
Colorado, 271 P. 617, 84 Colo. 481; 
Fealka v. Federal Mining & Smelting 
Co., (Idaho) 24 P.(2d) 325; Chicago 
& Alton R. Co. v. Industrial Commis- 
sion, 142 N.B. 182, 310 Ill. 502; J. H. 
Hardin Co. v. Crowe, 143 N.E. 710, 
81 Ind.App. 513; Farmer v. Okla- 
homa Natural Gas Corporation, 7 P. 
(2d) 60, 134 Kan. 629; McCombs Coal 
Co. v. Alford, 27 S.W.(2d) 430, 234 Ky. 
42; Womack v. Highway Const. Co., 
137 So. 210, 18 La.App. 111; Anderson 
v. Louisiana Oil Refining Corporation, 
134 So. 348, 16 La.App. 294; Taylor’s 
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the. case of overexertion®® or strain,*7 a fall,* 


Case, 142 A. 730, 127 Me. 207; Patrick 
v. J. B. Ham Co., 111 A, 912, 119 Me. 
510, 13 A.L.R. 427; Blanchard’s Case, 
178 N.E. 606, 277 Mass. 413; Gilson’s 
Case, 150 N.E. 183, 254 Mass. 460; 
Fribley v. Michigan Milling Co., 190 
N.W. 654, 220 Mich. 660; Colburn v. 
Kenyon Steel Pump Co., 214 N.W. 29, 
171 Minn. 254; Valeri v. Village of 
Hibbing, 211 N.W. 8, 169 Minn. 241, 60 
A.L.R. 1296; Zobitz v. Oliver Mining 
Co., 209 N.W. 313, 167 Minn. 424; Metz 
v. Gallagher, 229 N.Y.S. 65, 223 App. 
Div. 548; Indian Territory Illuminat- 
ing Oil Co. v. Pound, 9 P.(2d) 417, 156 
Okl, 101; Federal Mining & Smelting 
Co. v. Montgomery, 297 P. 240, 148 
Okl. 145; Richkowsky v. Lehigh Val- 
ley Coal Co., 120 A. 551, 276 Pa. 577; 
Zukowsky v. Philadelphia & Reading 
Coal & Iron Co., 113 A. 62, 270 Pa. 118; 
Utzman v. Pennsylvania Rubber Co., 
96 Pa.Super. 463; Durga v. Williams, 
89 Pa.Super. 156; Texas Employers’ 
Ins. Ass’n v. Sloan, (Tex.Civ.App.) 
36 S.W.(2d) 319; Texas Employers’ 
Ins. Ass’n v. Davidson, (Tex.Civ.App.) 
5 S.W.(2d) 1008; Southwestern Surety 
Ins. Co. v. Owens, (Tex.Civ.App.) 198 
S.W. 662; Graybar Electric Co. v. In- 
dustrial Commission of Utah, 276 P. 
161, 73 Utah 568. (2) Breaking down 
of heart muscles. Mellquist v. Dakota 
Printing Co,, 213 N.W. 947, 51 S.D. 
359. (3) Burst aorta. Kotkoskie v. 
Northwestern Mining & Exchange Co. 
of Erie, 161 A. 480, 105 Pa.Super. 480. 
(4) Death due to strain and not dis- 
ease. Piggott v. Ross & Wentworth, 
209 N.W. 47, 234 Mich. 634. (5) Rup- 
ture of cancer. Elford v. State In- 
dustrial Accident Commission of Ore- 
gon, 17 P.(2d) 568, 141 Or. 284. (6) 
Rupture of duodenal ulcer. U. S. 
Fidelity & Guaranty Co. v. Cruce, 263 
P. 462, 129 Okl. 60, 56 A.L.R. 879. 


{[b] Strain not shown as cause Of 
death or injury.—(1) Generally. 
Chance v. Industrial Accident Com- 
mission, 15 P.(2d) 875, 127 Cal.App. 
391; Weaver v. Strathmann Const. 
Co., (Ind.App.) 183 N.E. 132; Brown 
v. Travelers’ Ins. Co., (la.App.) 146 
So. 774 [am 149 So. 290]; Zelinsky 
v. City of Shreveport, (lua.App.) 146 
So. 769; Arnold vy. White-Grandin 
Lumber Co., (la.App.) 142 So. 865; 
Simmons v. Mississippi River Fuel 
Corporation, (Mo.App.) 43 S.W.(2d) 
868; In re Matoris, 178 N.Y.S. 408, 
189 App.Div. 297; Tracey v. Philadel- 
phia & Reading Coal & Iron Co., 112 A. 
740, 270 Pa. 65; Varner v. Lorain Steel 
Co., 96 Pa.Super. 336; Frank v. Chi- 
cago, M. & St. P. Ry. Co., 207 N.W. 89, 
49 S.D. 312; Banks v. Industrial Com- 
mission of Utah, 278 P. 58, 74 Utah 


166; Davis v. State Compensation 
Com’r, (W.Va.) 169 S.E. 171. (2) Died 
six months after strain. Citizens’ 


Coal Mining Co. v. Industrial Com- 
mission, 135 N.E. 753, 303 Ill. 415. 
(3) Disability resulted from arthritis 
rather than strain in lifting. Rosen- 
kranz v. Industrial Commission of 
Colorado, 262 P. 1014, 83 Colo. 123. 
(4) Twisted bowel. Huffman v. Great 
Tecenerss Sugar Co., (Neb.) 250 N.W. 


[c] Injury from lifting as remote 
cause of death.—In proceedings in- 
volving issue of whether the remote 
cause of employee’s death from lobar 
pneumonia and traumatic gangrene of 
the lungs was an injury from lifting, 
the evidence was held to sustain 
award, in view of presumption under 
Workmen’s Compensation L. § 21. 
Folts v. Robertson, 177 N.Y.S. 34, 188 
App.Div. 359. 


38. [a] Fall shown as cause of 
disability or death.—(1) Generally. 
W. J. McCahan Sugar Refining & Mo- 
lasses Co, v. Norton, 43 F.(2d) 505 [aff 
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jump,®® or slip, inhalation of bad air,*! gasolene | spray,4? noxious fumes or gases,** or poisonous 


34 F.(2d) 499, cert den 51 S.Ct. 212, 
282 U.S. 899, 75 L.Ed. 792]; Santa 
Ana Sugar Co. of Santa Ana y. In- 


dustrial Accident Commission, 170 
P. 680, 35 Cal.App. 652; McCulloch 
v. Pittsburgh Plate Glass Co., 140 


A. 114, 107 Conn. 164; 
pley Hotels Co., 227 N.W. 153, 208 
Iowa 1281; Farrow v. What Cheer 
Clay Products Co., 200 N.W. 625, 198 
Iowa 922; Prevost v. Gheens Realty 
Co., 92 So. 38, 151 La, 508; Miller v. 
Frank Grocery Co., 136 So. 148, 17 La. 
App. 333; Weller v. Turnerized Roof- 
ing Co., 129 So. 4438, 14 La.App. 150; 
Gilbert’s Case, 126 A. 166, 124 Me. 432; 
State Roads Commission of Maryland 
v. Reynolds, 165 A. 475, 164 Md. 539; 
Townsend Grace Co. v. Ackerman, 148 
A. 122, 158 Md. 34; Johnston v. W. S. 
Nott Co., 236 N.W. 466, 183 Minn. 309; 
Maxon vy. Swift & Co., 198 N.W. 133, 
158 Minn. 491; O’Malley v. Mack In- 
ternational Motor Truck Corporation, 
31 S.W.(2d) 554, 225 Mo.App. 1; Jar- 
nagin v. Wm. R. Warner & Co., (Mo. 
App.) 18 S.W.(2d) 129; Wickham v. 
Monmouth Memorial Hospital, 162 A. 
891, 10 N.J.Misec. 1086; Frasier v. L. 
Bamberger & Co., 160 A. 630, 10 N.J. 
Mise. 781 [aff 166 A. 101, 110 N.J.Law 
447]; Richmond v. Scheidell, 150 A. 
570, 8 N.J.Mise. 468; O’Sullivan v. A. 
H. Woods Theatre Co., 187 N.Y.S. 64, 
195 App.Div. 609; Mason v. 980-984 
Simpson St. Corporation, 267 N.Y.S. 
432; Clark v. Carolina Cotton & Wool- 


en Mills, 168 S.E. 816, 204 N.C. 529; 


Fairmont Creamery v. Lowe, 15 P. 
(2d) 138, 160 Okl. 32; O. M. Bilharz 
Mining Co. v. Arric, 8 P.(2d) 721, 155 
Okl. 223; Tankersley Const. Co. v. 
Ohis, 4 P.(2d) 68, 152 Okl. 203; Biasi 
vy. Lehigh Coal & Navigation Co., 144 
A. 821, 295 Pa. 80; Watkins v, Pitts- 
burgh Coal Co., 123 A. 461, 278 Pa. 
463; Murdock v. New York News Bu- 
reau, 106 A. 788, 263 Pa. 502; Barwin 
v. Independent School Dist. of Sioux 
Falls, (S.D.) 248 N.W. 257; Commer- 
cial Casualty Ins. Co. v. Industrial 
Commission of Utah, 266 P. 721, 71 
Utah 395; Bell Sample Shoe Co. v. 
Industrial Commission of Utah, 259 P. 
193, 70 Utah 167, 55 A.L.R. 730; Strong 
v. Industrial Commission of Utah, 247 
P. 574, 67 Utah 349; Ocean Accident 
& Guarantee Corporation v. Industrial 
Commission of Utah, 245 P. 343, 66 
Utah 600; Winchester Milling Corpo- 
ration v. Sencindiver, 138 S.E. 479, 
148 Va. 388; Heileman Brewing Co. 
v. Shaw, 154 N.W. 631, 161 Wis. 443. 
(2) Causal connection sufficiently 
shown between coal dealer’s em- 
ployee’s accidental fall, an infection, 
pneumonia, pleurisy, and myocarditis 
and death. Smith v. Welsh Bros., 156 
A. 598, 102 Pa.Super. 54. (3) Death 
was the direct result of an accidental 
injury by a fall from staging, and not 
of typhoid fever subsequently con- 
tracted. Adams’ Case, 128 A. 191, 124 
Me. 295. (4) Death due to accident- 
al fall and not apoplexy. Wagner v. 
Princeton Worsted Mills, 160 A. 891, 
10 N.J.Misc. 848 [aff 166 A. 198, 110 
N.J.Law 608]. (5) Displacement of 
knee cap. Bunker v. Great Falls Mfg. 
Co., 146 A. 529, 84 N.H. 84. (6) Inju- 
ries were received at the same time 
and in the same fall. Crow v. Ray- 
mond Concrete Pile Co., 123 So. 413, 
11 La.App. 549. (7) Fall through 
glass door shown to be the dominant 
and proximate cause of injury. Sulli- 
van’s Case, 134 N.E. 406, 241 Mass. 
9. (8) Fall resulting in shock. Shaw 
v. Packard Motor Car Co., 183 N.W. 
767, 214 Mich. 660; Stippel v. Charles 
Friend & Son, 201 N.W. 934, 161 Minn. 
471. (9) Fall shown as cause of 
twisting of pedicle of employee’s ova- 


Jones v. Ep-' 


rian tumor. Winthrop v. State In- 
dustrial Accident Commission, 2 P. 
(2d). 142, 213 Cal. 361. (10) Fall 
shown to be direct cause of death 
where fall produced hernia causing 
meningitis from which employee died. 
Industrial Commission of Ohio v. 
Bowshier, 179 N.E. 809, 41 OhioApp. 
79. (11) Fall from a logging train 
operated by the employer was the 
proximate cause of the employee’s 
disability from kidney trouble. 
Gough v. Urania Lumber Co., 132 So. 
393, 15 La.App. 539. (12) -Injuries 
sustained in fall held cause of death 
although experts testified disease was 
the cause. Millers’ Indemnity Under- 
writers v. Schrieber, (Tex.Civ.App.) 
240 S.W. 9638. (138) Fall of elevator. 
F. Eggers Veneer Seating Co. v. In- 
dustrial Commission of Wisconsin, 170 
N.W. 280, 168 Wis. 377. (14) Frac- 
ture of leg. Continental Casualty Co. 
v. Industrial Commission of Utah, 284 
P. 313, 75 Utah 220. 


{b] Fall not shown as cause of dis- 
ability or death.—(1) Generally. Wil- 
liam Simpson Const. Co. v. Industrial 
Accident Commission of California, 
240 P. 58, 74 Cal.App. 239; Nelson v. 
Industrial Acc. Commission, 204 P. 23, 
55 Cal.App. 6811 T’witchell v. Beard- 
more, 295 P. 428, 50 Idaho 147; Rit- 
tler v. Industrial Commission, 184 NM. 
EB. 654, 351 Ill. 338; Sanitary Dist. of 
Chicago v. Industrial Commission, 
175 N.E. 372, 348 Ill. 236; Hahn y, In- 
dustrial Commission, 168 N.E. 652, 337 
Ill. 59; Liaawrence Ice Cream Co. v. 
Industrial Commission, 131 N.E. 369, 
298 Ill. 175; Parkinson v. Brown- 
Camp Hardware Co., 192 N.W. 420, 196 
Iowa 519; Trotti v. Natalbany Lum- 
ber Co., (la.App.) 144 So. 627; Wil- 
liams v. City of Shreveport, (La.App.) 
142 So. 335; Bryant v. Werner Co., 130 
So. 657, 14 La.App. 659; Davilla_ v. 
Fruit Dispatch Co., 121 So. 191, 10 La. 
App. 47; Elix v. Glassell-Wilson Co., 
119 So. 147, 9 La.App. 209; In re San- 
derson’s Case, 113 N.E. 355, 224 Mass. 
558; Taddi v. Village of Hibbing, 242 
N.W. 717, 186 Minn. 218; Rom v. Re- 
public Coal Co., 22 P.(2d) 161, 94 
Mont. 250; H. W. & R. Drilling Co. 
v. Staton, 11 P.(2d) 469, 157 Okl. 152; 
McCoy v. Jones & Laughlin Steel Co., 
119 A. 484, 275 Pa. 422; Reynolds v. 
Industrial Commission, (Utah) 27 P. 
(2d) 28; Maryland Casualty Co, v. 
Industrial Commission of Utah, 278 
P. 60, 74 Utah 170. (2) Chronic strain 
of sacroiliac joint, found to exist 
nearly a year after fall, not shown to 
have resulted from the fall. Burson 
v. Ohio Oil Co., 121 So. 256, 9 La.App. 
448. (3) Death from decompensation 
of heart not shown to be result of 
fall three months previous. Reardon 
v. City of Austin, 219 N.W. 292, 174 
Minn. 359. (4) Evidence showed that 
injury to sciatic nerve was not caus- 
ed by falling astride joist. Krueger 
v. Bankers Lloyds, (Tex.Civ.App.) 45 
S.W.(2d) 38638. (5) The evidence au- 
thorized a finding that claimant’s dis- 
ability, consisting of pain in knees and 
spine, resulted from. sickness, not 
from fall, warranting denial of com- 
pensation. Waring v. Metropolitan 
Life Ins. Co., 39 S.W.(2d) 418, 225 
Mo.App. 600. (6) The evidence show- 
ed that injury to shoulder was due to 
organic disease rather than to fall. 
Adams v. Industrial Commission of 
Utah, 246 P. 364, 67 Utah 157. 


[c] Lay testimony sustained a 
finding of causal relation between fall 
into ditch and disability, even if medi- 
cal testimony, diagnosing disability as 
hematomyelia due to trauma, was dis- 
regarded as_ insufficient. Mohr v. 
Desimone & Sayers, 167 A. 504, 110 Pa. 


Super. 44, 


{d] Superintendent’s report to 
commission sufficient evidence that 
fall caused injury. Pardeick v. Iron 
City Engineering Co., 190 N.W. 719, 
220 Mich. 653. 


[e] Uncorroborated testimony of 
claimant.—Union Colliery Co. v. In- 
cast ial Commission, 148 N.E. 262, 317 


39. Western Lime & Cement Co. 
v. Boll, 21% N.W. 303, 194 Wis. 606. 


40. State Compensation Ins. Fund 
v. Industrial Accident Commission of 
California, 231 P. 996, 195 Cal. 174; 
Rogers v. Union Indemnity Co., (La. 
App.) 146 So. 505;*Waddell George’s 
Creek Coal Co. v. Chisholm, 161 A. 276, 
163 Md. 49. + 


41. New Marissa Coal Co. v. Indus- 
trial Commission, 157 N.E. 32, 326 Ill. 
116; Madison Coal Corporation v. In- 
dustrial Commission, 150 N.E. 645, 320 
Ill. 298; Springfield Dist. Coal Mining 
Co. v. Industrial Commission, 135 N.E. 
792, 303 Ill. 528; Springfield Dist. Coal 
Mining Co. v. Industrial Commission, 
135 N.E. 787, 303 Ill. 435;. Phillips v. 
Okey, 207 P. 1106, 111 Kan. 732. 


[a] Smoke-laden air. — Utilities 
Coal Co. v. Herr, 132 N.E. 262, 76 Ind. 
App. 312. , 


42. Townsend v. Loeffelbein, 244 
N.W. 418, 123 Neb. 791. 


43. [a] Noxious fumes or gases 
shown as cause of disability or death. 
—(1) Generally. New River Coal Co. 
v. Files, 109 So. 360, 215 Ala. 64; U.S. 
Fidelity & Guaranty Co. v. Industrial 
Commission of Colorado, 230 P. 624, 
76 Colo. 241; Carterville & Big Muddy 
Coal Co. v. Industrial Commission, 135 
N.E. 726, 303 Ill. 395; T. M. Crutcher 
Dental Depot v. Miller, 64 S.W.(2d) 
466, 251 Ky. 201; Midland Coal Co. 
of Olive Hill, Ky., v. Rucker’s Adm’r, 
277 S.W. 838, 211 Ky. 582; Larrabee’s 
Case, 113 A. 268, 120 Me. 242; Adler 
v. Interstate Power Co., 230 N.W. 486, 
180 Minn. 192; Murphy vy. Industrial 
Accident Board, 16 P.(2d) 705, 93 
Mont. 1; Van Vleet v. Public Service 
Co. of York, 195 N.W. 467, 111 Neb. 
51; Manziano v. Public Service Gas 
Co., 105 A, 484, 92 N.J.Law 322; Cabe 
v. Parker-Graham-Sexton, 162 S.E. 
223, 202 N.C..176; Industrial Commis- 
sion v. Rice, 160 N.E. 484, 26 OhioApp. 
497; Ripani v. Dittman, 146 A. 562, 
297 Pa. 124; Biasi v. Lehigh Coal & 
Navigation Co., 144 A. 821, 295 Pa. 80; 
Johnston v. E. E. Orcutt Garage, 157 
A. 46, 103 Pa.Super. 507. (2) Am- 
monia fumes. Texas Employers’ Ins. 
Ass’n v. Jimenez, (Tex.Civ.App.) 267 
S.W. 752. (3) Benzol and its homo- 
logue. Renzi v. General Leather Co., 
163 A. 1387, 10 N.J.Mise. 1190. (4) 
Carbon monoxide. Beck v. C. & J. 
Commercial Driveaway, 245 N.W. 806, 
260 Mich. 550; Adams v. Lilbourn 
Grain Co., 48 S.W.(2d) 147, 226 Mo. 
App. 1030; Reichard v. H. H. Franklin 
Mfg. Co., 228 N.Y.S. 17, 223 App.Div. 
797 [aff 164 N.E. 570, 249 N.Y. 525]; 
Industrial Commission of Ohio v. 
Palmer, 185 N.E. 66, 126 Ohio St. 251; 
Gerst v. Smith-Faris Co., 162 A. 490, 
107 Pa.Super. 30 [foll Swan v. Smith- 
Faris Ce., 162 A. 495, 107 Pa.Super. 
45]; Pataky v. Allen Motor Co., 100 
Pa.Super. 343;  Di* Marcantonio v. 
State Workmen’s Insurance Fund, 15 
Pa.Dist.&Co, 56; Reynolds v. Rolin- 
son, 8 Pa.Dist.&Co. 8; Amalgamated 
Sugar Co. v. Industrial Commission 


of Utah, 189 P. 69, 56 Utah 80. (5) 
Chlorine. Travelers’ Ins. Co. v. Smith, 
(Tex.Civ.App.) 266 S.W. 574. (6) 


Gases and fumes from molten brass. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dust,** or by lead poisoning ;*® or sufficient or insuf- 
ficient. to show that the accident or injury resulted 
in loss or impairment of the sense of hearing,*® 


smell,*7 or taste,#8 or resulted in 


General American Tank Car Corpora- 
tion v.. Weirick, 133 N.E. 391, 77 Ind. 
App. 242. (7) Illuminating gas. Hol- 
nagle v. Lansing Fuel & Gas Co., 166 
N.W. 8438, 200 Mich. 132. 


{b] Noxious fumes or gaSes not 
shown as cause of disability or death. 
—(1) Generally. Reichler v. South- 
western Gas & Electric Co., 121 So. 
314, 9 La.App. 501; Bender v. Mid- 
west Pipe & Supply Co., (Mo.App.) 57 
S.W.(2d) 707; Mauchline v. State Ins. 
Fund, 124 A. 168, 279 Pa. 524; Mary- 
land Casualty Co, v. Garrett, (Tex. 
Civ.App.) 18 S.W.(2d) 1102. (2) Acid 
fumes. State v. District Court of Car- 
ver County, 177 N.W. 644, 145 Minn. 
444 (hydrochlorie acid); Rosenthal v. 
National Aniline & Chemical Co., 215 
N.Y.S. 621, 216 App.Div. 588. (38) Car- 
bon monoxide, Berman v. Industrial 
Accident Commission of California, 
238 P. 1052, 73 Cal.App. 519. (4) Gas- 
es of exploding dynamite where symp- 
toms of alleged poison did not appear 
until several days after the alleged in- 
halation. Maryland Casualty Co. v. 
England, 129 S.BE. 446, 34 Ga.App. 354 
{conforming answers to certified ques- 
tions 129 S.E. 75, 160 Ga. 810]. 


44. Dove v. Alpena Hide & Leather 
Co., 164 N.W. 2538, 198 Mich. 132. 


[a] Lead adust.—Rue v. Eagle 
Picher Lead Co., 38 S.W.(2d) 487, 225 
Mo.App. 408. 


45. St. Louis Smelting & Refining 
Co. v. Industrial Commission, 131 N. 
EK. 617, 298 Ill. 272, 


46. Brooks v. Lewis-Chambers 
Const: Co., 128 So:' 321, '18° La.App. 
402; Bonner v. Patrick McGovern, 
Inc., 247 N.Y.S. 23, 230 App.Div. 530; 
Ferst v. Dictagraph Products Corpo- 
ration, 184 N.Y.S. 422, 193 App.Div. 
564; Continental Supply Co. v. Kirk, 
22 P.(2d) 82, 163 Okl. 291; Vaughn 
& Rush v. Stump, 9 P.(2d) 764, 156 
, OKl. 125; Burns v. Roxana Petroleum 
Corporation, 282 P. 606, 140 Okl. 57; 
Associated Employers’ Reciprocal v. 
State Industrial Commission, 200 P. 
862, 83 Okl. 73. 


[a] Injury to cheek bone.—Arm- 
stead v. J. A. Bentley Lumber Co., 135 
So. 705, 17 La.App. 232. 


47. Lewis v. Lake Charles Steve- 
dores, 135 So. 630, 17 La.App. 579. 


48. Lewis v. Lake Charles Steve- 
dores, supra. 


49. [a] Evidence held to show 
loss or impairment of vision due to 
accident.—(1) Generally. Royal In- 
demnity Co. v. Industrial Commission, 
293 P. 342, 88 Colo. 113; Raffaelle v. 
Industrial Commission, 157 N.E. 206, 
326 Ill. 166; Old Ben Coal Corpora- 
tion v. Industrial Commission, 134 N. 
E. 76, 302 Ill. 109; Smith v. Marshall 
Ice Co, 217 N.W. 264, 204 Iowa 1348; 
Hinrichs v. Davenport Locomotive 
Works, 214 N.W. 585, 203 Iowa 1395; 
Harvey Coal Corporation v. Pappas, 
18 S.W.(2d) 958, 230 Ky. 108, 73 A.L. 
R. 473; Castain v. O. M. Gwin Const. 
Co., (la.App.) 150 So. 50; Harris v. 
Long Bell Lumber Co., 135 So. 246, 17 
La.App. 52; Riley v. Mason Motor 
Co., 165 N.W. 745, 199 Mich. 233; 
Pfeiffer v. North Dakota Workmen’s 
Compensation Bureau, 221 N.W. 894, 
57 N.D. 326; Continental Supply Co. 
v. Kirk, 22 P.(2d) 82, 163 Okl. 291; 
Pure Oil Co. v. Price,.6 P.(2d) 1048, 
154 Okl. 48; M. T. Smith & Son Drill- 
ing Co. v. Clark, 4 P.(2d) 1025, 153 
Okl. 51; Hazel Atlas Glass Co. v. Pen- 
dergrass, 4 P.(2d) 96, 152 Okl. 271; 
State Fuel Supply Co. v. State Indus- 
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partial or total 


trial Commission, 298 P. 258, 148 Okl. 
193; Gulf Pipe Line Co. v. Hunt, 297 
P. 266, 148 Okl. 65; Bilharz Mining 
Co. v. State Industrial Commission, 
264 P. 622, 129 Okl. 271; Oklahoma 
Woodchuck Zine Lead Co. v. State In- 
dustrial Commission, 210 P. 923, 87 
Okl. 263; Kucinie v. United Engineer- 
ing & Foundry Co., 168 A. 344, 110 Pa. 
Super. 261; De Beaumont v. Brown, 
158 A. 6438, 104 Pa.Super. 158; Hiester 
v. Hunter, 89 Pa.Super. 393; Sarnis 
v. Philadelphia & Reading Coal & Iron 
Co., 80 Pa.Super. 228; Selva v. Alle- 
gheny River Mining Co., 68 Pa.Super. 
612; Desrochers v. Atwood-Crawford 
Co., 131 A. 48, 47 R.I. 116; Thompson 
v. Industrial Commission, (Utah) 23 
P.(2da) 930; Blue Diamond Coal Co, v. 
Caldwell, 156 S.E. 361, 155 Va. 685; 
Hoffer Bros. v. Smith, 138 S.E. 474, 
148 Va. 220; Sedinger v. State Com- 
pensation Com’r, 152 S.BE. 857, 109 W. 
Va. 51. See Struple v. Bishop, 202 Ill. 
App. 349. (2) Caused by accident and 
not by existing cataract. Heaps v. 
Industrial Commission, 135 N.E. 742, 
303 Ill. 443. (3) Due to accident and 
not to unconnected disease. Aladdin 
Coal & Mining Co. v. Industrial Com- 
mission, 139 N.E. 30, 308 Ill. 35; Rock- 
ford City Traction Co. v. Industrial 
Commission, 129 N.E. 135, 295 MIIl. 
858; Indiana Power & Water Co. v. 
Miller, 127 N.E. 837, 73 Ind.App. 521 
(claimant not required to present 
proof entirely excluding the possibil- 
ity that his blindness was due to con- 
stitutional disease); Dodd v. Lake- 
view Motors, (La.App.) 149 So. 278; 
Texas Indemnity Ins. Co. v. Sparks, 
(Tex.Civ.App.) 10 S.W.(2d) 403; Nel- 
son v. Industrial Insurance Depart- 
ment, 176 P. 15, 104 Wash. 204. (4) 
Due in part to accident. Edgewater 
Coal Co. v. Ramey, 32 S.W.(2d) 56, 235 
Ky. 703 (fifty per cent); Slinger v. 
Muskegon Motor Specialties Co., 167 
N.W. 949, 201 Mich. 473. (5) Injec- 
tion. Bishop v. Wilson, 296 P. 438, 
147 Okl. 224. (6) Resulted from pri- 
or injuries. Mehan v. B. W. Const. 
Co., (La.App.) 142 So. 797. (7) Loss 
or impairment of vision in one eye 
due to injury to other eye. Gulf 
States Corporation v. Liston, 22 P. 
(2d) 376, 164 Okl. 36; Magnolia Pe- 
troleum Co. v. Snapp, 299 P. 137, 149 
Okl. 51; Magnolia Petroleum Co. v. 
Brewer, 299 P. 178, 149 Okl. 6. 


[b] Evidence held not to show loss 
or impairment of vision due to acci- 
dent.—(1) Generally. Spring Valley 
Coal Co. v. Industrial Commission, 
124 N.E, 545, 289 Tll. $315; Hess. v. 
Ohlen Bishop Co., (Ind.App.) 183 N.E. 
487; Sweet v. Louisiana Long Leaf 
Lumber Co., 188 So. 171, 18 La.App. 
238; Jackson v. General Metals Re- 
fining Co., (Mo.App.) 43 S.W.(2d) 865; 
Landau v. E. W. Bliss Co., 191 N.Y.S. 
454, 499 App.Div. 145; Nelson & Mil- 
ler Engineering Co. v. Davis, (Okl.) 
25 P.(2d) 696; Ellis & Lewis v. Lane, 
4 P.(2d) 104, 152 Okl. 273; Pioneer 
Gas Utilities Co. v. Howard, 7 P.(2d) 
435, 134 Okl. 239; Liddell v. State In- 
dustrial Commission, 259 P. 265, 126 
Okl. 235; Whelen v. Eastern Coal 
Dock Co., 80 Pa.Super. 154; Desroch- 
ers v. Atwood-Crawford Co., 131 A. 
48, 47 R.I. 116; Nichols v. State Com- 
pensation Com’r, 160 S.B. 854, 111 W. 
Va. 34; Stepp v. State Compensation 
Com’r, 151 S.E. 318, 108 W.Va. 422; 
Winter v. Industrial Commission, 237 
N.W. 106, 205 Wis. 246. (2) Blindness 
shown to be due to atrophy of optic 
nerves and not result of compensable 
accident. ‘Taylor v. Tennessee Coal, 
Iron & R. Co., 123 So. 78, 219 Ala. 614. 
(3) Cataract not shown to be due to 


to injury of the eye by particular agencies;° 
sufficient or insufficient to show that the accident 
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blindness,*® as where the evidence was sufficient 
to show that loss or impairment of vision was due 


-50 or 


accident or injury. League v. Weide- 
ly Motors Co., 135 N.E. 265, 78 Ind. 
App. 272; Bailey v. Gulf Refining Co., 
135 So. 265, 17 La.App. 43. (4) Due 
to unconnected disease and not to ac- 
cident. Keller v. Industrial Commis- 
sion, 135 N.E. 98, 302 Ill. 610; Sweet 
v. Louisiana Long Leaf Lumber Co., 
138 So. 171, 18 La.App. 238; McCoy v. 
Michigan Screw Co., 147 N.W. 572, 
180 Mich. 454, L.R.A.1916A 325. (5) 
Injury to cheek bone not shown to be 
cause of loss of vision in left eye. 
Armstead v. J. A. Bentley Lumber 
Co., 135 So. 705, 17 La.App. 232. (6) 
Not result of occupational accident. 
Ekelund v. W. N. Cardozo Co., (Minn.) 
248 N.W. 824. 


{[c] Blindness caused by cataracts 
and not by employment.—Industrial 
Commission of Ohio v. Gejewski, 180 
N.E. 50, 124 Ohio St. 613. 


50. [a] Acid-bearing rust.—Pon- 
ca Salvage, Iron & Metal Co. v. Watts, 
15 P.(2d) 34, 160 Okl. 1. 


[b] Blow.—Strout’s Case, 140 A. 
377, 126 Me. 579 (from horse’s tail); 
Petricka v. Glen Alden Coal Co., 163 
A. 925, 107 Pa.Super. 452. 


fe] Burn generally.—Raina_ v. 
Standard Gaslight Co. of City of New 
York, 183 N.Y.S. 264, 193 App.Div. 54. 


[d] Coal dust.—W. E. Gunn & Co. 
FagWoney 389 S.W.(2d) 998, 239 Ky. 


[e] Explosion.—Mid-Kansas Oil & 
Gas Co. v. State Industrial Commis- 
sion, (Okl.) 22 P.(2d) 919; Magnolia 
Petroleum Co. v. Bunnell, 11 P.(2da) 
460, 157 Okl. 164. 


{f] Flying rock particle-——Pino v. 
Ozark Smelting & Mining Co., 290 P. 
409, 35 N.M. 87. 


{g] Glass particle.—Fulk v. State 
Compensation Com’r, 166 S.E. 5, 112 
W°Va. 555. 


{h] Mortar.—Doherty v. David 
Lupton Co., 196 N.Y.S. 829, 203 App. 
Div. 378. 


[i] _Muriatic 
Line Co. v. Camper, 287 P. 
Okl. 94. 


[j]  Oil.—Kibbey v. L. O. Gordon 
Mfg. Co., 245 N.W. 512, 260 Mich. 531. 


[{k] Oil, gas, and salt water.— 
Magnolia Petroleum Co. v. Inman, 17 
P.(2d) 456,-161 Okl. 199. 


[1] Piece of steel_—Stansby v. 
Ayrton & Co., 122 L.T.Rep.N.S. 149. 


[m] Pliers struck eye—Glen L. 
Wigton Motor Co. v. Phillips, 21 P. 
(2d) 751,.163 Okl. 160. 


[n] Sawdust.—Hamilton v. De- 
partment of Labor and Industries of 
State of Washington, 224 P. 387, 129 
Wash. 186. 


{o] Torch backfire.—Indian Terri- 
tory Illuminating Oil Co. v. Lomax, 
8 P.(2d) 38, 155 Okl. 103. 


([p] Particular agencies held not 
cause of ay, to vision—(1) Blow 
on head not shown as cause of eye 
weakness. Cloud v. Industrial Lum- 
ber Co., 185 So. 377, 17 La.App. 592. 
(2) Evidence supported finding that 
employee was blind in left eye before 
splinter struck eye, and was therefore 
not entitled to compensation for 
blindness of left eye. Lemon vy. La- 
mar Lumber Co., (La.App.) 148 So. 94. 
(3) Injury to eyes not due to expos- 
ure to intense glare of electric weld- 
ing machine. McLain v. New Orleans 
Public Service, 126 So. 701, 12 La.App. 


acid —Shell Pipe 
1009, 143 


1112 [71 C.J.] 


or injury resulted in disease,®! or that it occasioned 
a particular disease, condition, or difficulty, such 
anthrax,°* 


an abseess,®°? amputation,®* 


appendicitis, *® 


as 
plexy,°° 


arteriosclerosis,°* 
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apo- | 
arthri- 


tis,58 blood poisoning,®® cancer,®° as that cancer was 


668. 


51. Williams v. Brownfield-Canty 
Carpet Co., (Mont.) 26 P.(2d) 980. 


[a] Disease shown as result of ac- 
cident or injury.—Squire-Dingee Co. 
v. Industrial Board of Illinois, 117 N. 
E. 1031, 281 Ill. 359; Brown v. Kansas 
Buff Brick & Mfg. Co., 243 P. 304, 120 
Kan. 335; Droddy v. Industrial Lum- 
ber) (Go. ,(uasApp. h 143.7 So? 147; 
Blanchard’s Case, 178 N.E. 606, 277 
Mass. 413; Lerner v. Rump Bros., 209 
N.Y.S. 698, 212 App.Div. 747; _ Zurich 
General Accident & Liability Ins. Co. 
v. Wood, (Tex.Civ.App.) 10 S.W.(2d) 
760; Denver & R. G. W.-R. System v. 
Industrial Commission of Utah, 243 
P. 800, 66 Utah 494; Mills v. Dinning- 
oon Main Coal Co., Ltd. 86 L.J.K.B. 

Oa: 


{[b] Disease not shown as result 
of accident or injury.—Henderson v. 
Maryland Casualty Co., 62 F.(2d) 107 
[cert den 53 S.Ct. 528, 289 U.S. 727, 77 
L.Ed. 1477]; Sears, Roebuck & Co. v. 
Industrial Commission, 165 N.E. 689, 
334 Ill. 246; Ware v. Engineering 
Const. Co., 135 So. 248, 17 La.App. 600; 
Marlow v. Commerce Mining & Royal- 
ty. Co... 21 Pi(2d) 746;°163° Oki: 1985 
Mauchline v. State Ins. Fund, 124 A. 
168, 279 Pa. 524. 


[ec] Contemporaneous appearance 
of disease.—That disease causing 
death became apparent contempora- 
neously with, or immediately follow- 
ing, injury does not warrant award 
of compensation unless causal connec- 
tion is established. Milholland Sales 
& Engineering Co. v. Griffiths, 178 N. 
BE. 458, 94 Ind.App. 62. 


52. [a] Evidence held to show 
abscess resulted from injury.—G. H. 
Hammond Co. v. Industrial Commis- 
sion, 123°N.E. 384, 288 Ill. 262; Carlin 
vy. Coxe Bros. & Co., 117 A. 405, 274 
Pa. 38 (fractured ribs caused abscess 
on side); Wolford v. Geisel Moving 
& Storage Co., 105 A. 831, 262 Pa. 
454 ~(violent exertion and strain re- 
sulted in pneumonia and abscess). 


‘[b] Evidence held not to show ab- 
scess resulted from injury.—Nelson 
v. Industrial Accident Commission, 
204 P. 28, 55 Cal.App. 681 (injuries 
sustained in fall not proximate cause 
of abscesses on knee). 


53. Stith Coal Co. v. Alvis, 141 So. 
663, 224 Ala. 603; Harrison v. Breaux 
Lumber Co., 1 La.App. 514; Weir- 
zhanski vy. Certain-Teed Products Cor- 
poration, 95 Pa.Super. 355. 


[a] Amputation of limb or ex- 
tremity shown to be result of: (1) 
Exposure to intense cold. Hoage v. 
Employers’ Liability Assur. Corpora- 
tion, 62 App.D.C. 77, 64 F.(2d) 715. 
(2) Fall off box resulting in sarcoma 
of bone and consequent amputation 
of leg. Halper v. The Golden Rule, 
231 N.W. 195, 180 Minn. 477. (3) Fall 
two and one half years before, where 
ulcer developed in foot. Gilbert’s 
Case, 126 A. 166, 124 Me. 432. (4) 
Wading through water which had 
overflowed car works and infecting 
foot. Monson vy. Battelle, 170 P. 801, 
102 Kan. 208. 


54. Chicago Rawhide Mfg. Co. v. 
Industrial Commission, 126 N.E. 616, 
291 Ill. 616; Eldridge v. Endicott, 
Johnson & Co., 126 N.E. 254, 228 N.Y. 
Oe 0n ASL Ey ue h, 


55. Howell v. St. Clair Coal Co., 
95.Pa.Super. 310. 


[a] Heat exhaustion, if suffered, 
not shown as superinducing cause of 
an apoplectic stroke. Gausman_v. 
a Pearson Co., 131 A. 247, 284 Pa. 
348. 


{b] Injury to hand shown to have 
superinduced apoplectic condition, 
and to be proximate cause of death. 
State v. District Court of Ramsey 
County, 179 N.W. 217, 147 Minn. 10. 


[c] Overexertion shown to have 
resulted in apoplexy. McCoy  v. 
Spriggs, 157 A. 523, 102 Pa.Super. 
500; Honis v. Coxe Bros. & Co., 95 
Pa.Super. 209. 


56. Syde’s Case, 
Me. 214. 


[a] 


142 A, 777, 127 


Appendicitis shown to have 
resulted from: (1) Being struck by 
automobile crank. Thomseth v. Sha- 
piro Bros. Launderers & Dry Cleaners, 
ORG INEWr eollael Ss. Mime 2.70. Ge) 
Blow on abdomen. Clark v. Depart- 
ment of Labor,and Industries, 230 P. 
133, 131 Wash. 256. (3) Injury to 
spine. Star Pub. Co. v. Johnson, 146 
N.E. 765, 88 Ind.App. 309. (4) 
Wrenching, twisting, and jerking of 
claimant because of the slipping of a 
foundry ladle. Fritz vy. Rudy Furnace 
Co., 188 N.W. 528, 218 Mich. 324. 


57. [a] Evidence showed neither 
caused nor aggravated by injury to 
knee and wrist.—Brown v. Industrial 
Lumber Co., 140 So. 77, 19 La.App. 183. 


58. Roussel v. Colonial Sugars Co., 
(La.App.) 147 So. 75; Basterling v. 
International Paper Co., 129 So. 429, 
14 La.App. 422; Antley v. Louisiana 
Central Lumber Co., 122 So. 78, 11 
La.App. 14; Oklahoma Gas & Electric 
Ore v. Slocum, 15 P.(2d) 29, 159 Okl. 


[a] Fall.—(1) Evidence insuffi- 
cient to show that sacroiliac arthritis 
resulted from fall sustained almost 
two years previous. Maryland Cas- 
ualty Co. v. Industrial Commission of 
Utah, 278 P. 60, 74 Utah 170. (2) Fall, 
bruising hip, not shown to have 
caused arthritis. Bryant v. Werner 
Co., 130 So. 657, 14 La.App. 659. 


[b] Severe jerking and jarring to 
workman riding four-wheeled maney 
along railroad track constituted con- 
tributing factor to disability from 
arthritis of spine. Barker vy. Shell 
Petroleum Corporation, 297 P. 418, 
132 Kan. 776. 


[c] Sprained ankle shown to have 
aggravated dormant arthritic condi- 
tion. Buesing v. Moon Motor Car Co., 
(Mo.App.) 54 S.W.(2d) 734. 


§9.. [fa] Not traced to blister.— 
ae a v. Dowd, (S.D.) 243, N.W. 
60. [a] Cancer shown to have re- 


sulted from accident or injury.—Can- 
on Reliance Coal Co. v. Industrial 
Commission of Colorado, 211 P. 868, 
72 Colo. 477; King v. Munising Paper 
Co., 195 N.W. 812, 224 Mich. 691 (can- 
cer in prostate gland); Gaetz v. City 
of Melrose, 193 N.W. 691, 155 Minn. 
330 (police officer); Grobuskie v. 
Shipman Koal Co., 80 Pa.Super. 349. 


[b] Cancer not shown to have re- 
sulted from accident or injury.— 
Johnson vy. Forest Lumber Co., 6 La. 
App. 530 (cancer of liver); Palumbo 
v. City of St. Paul, 246 N.W. 36, 187 
Minn. 508; Storing v. Hotel Radisson 
Co., 225 N.W. 652, 177 Minn. 519 (can- 
cer of stomach). 
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caused by particular accidents or agencies,*! cata- 
leptie condition,*? delirium tremens,** dementia 
precox,** dermatitis,®® diabetes,°* digestive disturb- 
ances,°’ dilatation of the heart,®* diphtheria,®® dis- 


[c] Injury to hand and blood poi- 
soning following injury not shown 
to have caused the development of a 
cancer on the servant’s penis two 
years later. Ortner v. Zenith Carbu- 
retor Co., 175 N.W. 122, 207 Mich. 610. 


61. [a} Blow.—Schapiro v. Wan- 
amaker, 189 N.Y.S. 343, 197 App.Div. 
810 (not cause); Grobuskie v. Ship- 
man Koal Co., 80 Pa.Super. 349 (was 
cause). 


[b] Bruise —Smith v. Primrose 
Tapestry Co., 131 A. 703, 285 Pa. 145 
(was cause). 2 

[c] Burn on lip.—West Side Coat 
& Mining Co. v. Industrial Commis- 


sion, 151 N-B: ‘593; 321 El. '61 (@ot 
cause). 
[d] Copper poisoning.—Falco’s 


Case, 156 N.E. 691, 260 Mass. 74 (not 
cause). 


[e] Fall.—Santa Ana Sugar Co. of 
Santa Ana v. Industrial Accident 
Commission, 170 P. 630, 35 Cal.App. 
652 (was cause); Winchester Milling 
Corporation vy. Sencindiver, 138 S.E. 
479, 148 Va. 388 (was cause). 


{f] Wound from falling coal.— 
Austin v. Red Wing Sewer Pipe Co., 
204 N.W. 3238, 163 Minn. 397 (was 
cause). 


62. Barlow v. U. 8. Encaustic Tile 
Works, 148 N.E. 424, 83 Ind.App. 646. 


63. [a] Lifting of garbage can 
shown to have caused hernia requir- 
ing operation which resulted in death 
from delirium tremens. Valeri v. 
Village of Hibbing, 211 N.W. 8, 169 
Minn. 241. 


64. Saxton v. Sinclair Refining Co., 
(Neb.) 250 N.W. 655. 


65. Kosik v. Manchester Const. 
Co., 136 A. 870, 106 Conn. 107; Peran- 
gelo’s Case, 177 N.E. 892, 277 Mass. 
59; Corey’s Case, 177 N.E. 804, 276° 
Mass. 610; Panagotopulos’ Case, 177 
N.E. 800, 276 Mass. 600. 


66. Balzer v. Saginaw Beef Co., 
165 N.W. 785, 199. Mich. 374; Texas 
Indemnity Ins. v. James, (Tex. 


Civ.App.) 297 S.W. 254; Georgia Cas- 
ualty Co. v. Little, (Tex.Civ.App.) 281 
S.W. 1092. 


[a] Blow in back by rock shown 
cause of death from diabetes about 
fifteen months later. Billiter & Wiley 
¥ gettel, 40 S.W.(2d) 326, 239 Ky. 


67. Farran v. Curtis Pub. Co., 120 
A. 544, 276. Pa. 553. 


68. Webb v. Iowa-Nebraska Coal 
C€o:;; 200° Now. °2255° 198.2 Towa’ e776: 
Comer v. Standard Oil Co. of New 
York, 156 A. 516, 180 Me. 373; Calder- 
wood v. Consolidated Lumber & Sup- 
Ply Co., 91 Pa.Super. 189; Saroka v. 
Philadelphia & Reading Coal & Iron 
Co., 87 Pa.Super. 508. 


{a] Dilatation of heart shown to 
have resulted from: (1) Fall from 
ladder. Barwin v. Independent School 
Dist. of Sioux Falls, (S.D.) 248 N.w. 
257. (2) Inhalation of noxious mine 
gases. Dille v. ainview Coal Co., 
(Iowa) 250 N.W. 607. (3) Previous 
diseased condition precipitated by 
high altitude. Knock v. Industrial 
Accident Commission of California, 
253 P. 712, 200 Cal: 456. (4) Shock 
occasioned by jump or fall from gon- 
dola car. Shaw v. Packard Motor Car 
Co., 183 N.W. 767, 214 Mich. 660. 


69. [a] Diphtheria not shown to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ability of genito-urinary organs,’° dizziness,*! em- 
bolus,?2 empyema,7* endocarditis,’* epilepsy,’* ery- 
sipelas,’® fainting spells,’? fistula,*® foot disabili- 


have resulted from: (1) Accident or 
anything occurring while claimant 
was at work, evidence being that he 
worked in a damp pit and got wet 
when he went out in the rain. Bixby 
v. Cotswood Comfortable Co., 186 _N. 
Y.S. 762, 195 App.Div. 659. (2) In- 
juries sustained in a fall. McCoy v. 
Jones & Laughlin Steel Co., 119 A. 
484, 275 Pa. 422. 


70. Hines v. Industrial Accident 
Commission, 8 P.(2d) 1021, 215 Cal. 
a Bi fs 


71. Freeman Coal Mining Co. v. In- 
dustrial Commission, 144 N.E. 326, 
312 Ill. 556; Shingleur v. Baton 
Rouge Electric Co., 188 So. 209, 18 
La.App. 207; Smith v. L. H. Gilmer 
Co. of Louisiana, 123 So. 451, 11 La. 


App. 336. 


72. Obrecht-Lynch Corporation v. 
Clark, 30 F.(2d) 144; Black Mountain 
Corporation v. Black, 294 S.W. 820, 
220 Ky. 85. 


73. National Malleable Castings 
Co. v. Industrial Commission, 137 N.E. 
520, 306 Ill. 146. 


74. [a] Evidence held to show en- 
docarditis resulted from: (1) In- 
haiation of noxious gas. Johnston v. 
E. E. Orcutt Garage, 157 A. 46, 103 
Pa.Super. 507. (2) Scratch of rusty 
nail setting up infection. Guthrie v. 


Thompson-Starrett Co., 118 A. 735, 
210 Pa. 165. 
75. Shingleur v. Baton Rouge 


speciale Co., 138 So. 209, 18 La.App. 
07. 


{a] Causal relation shown be- 
tween epilepsy and: (1) Gas poi- 
soning and fall. Biasi v. Lehigh 
Coal & Navigation Co., 144 A. 821, 295 
Pa. 80. (2) Injury to eye. Rialto 
Mining Co. v. Yokum, 5 P.(2d) 1065, 
15 Se OKL 29%. 


{[b] Causal relation not shown be- 
tween injury and disability from epi- 
lepsy developing ten months after 
claimant was struck on the head by 
a falling iciele. Hill v. Ancram Pa- 
per Mills, 195 N.Y.S. 522, 202 App.Div. 
36. 


76. Jefferson Printing Co. v. In- 
duets Commission, 144 N.E. 356, 312 
I. 575. 


fa] Burns from molten iron shown 
as proximate cause of workman’s 
death from erysipelas. Texas KEm- 
ployers’ Ins. Ass’n v. Drews, (Tex.Civ. 
App.) 297 S.W. 630. 


{b] Frostbite producing lesion of 
skin and tissues shown as cause of 
death from erysipelas. Larke v. John 
Hancock Mut. Life Ins. Co., 97 A. 320, 
90 Conn. 303, L.R.A.1916E 584. 


77. Tazewell Coal Co. v. Industrial 
Va ton 1435 INGE. 406, 9302) E11, 


78. [a] Injuries caused by fall 
shown as cause of fistula. Tankers- 
ley Const. Co. v. Ohls, 4 P.(2d) 68, 152 
Okl. 203. 


79. Utah-Apex Mining Co. v. In- 
dustrial Commission of Utah, 1 P.(2d) 
240, 78 Utah 53. 

80. Miller v. Frank Grocery Co., 
136 So, 143, 17 La.App. 333. 

81. Woodruff v. R. H. Howes 
Const. Co., 127 N.E. 270, 228 N.Y. 276. 


82. Thornton vy. Byer Mfg. Co., 154 
A. 454, 130 Me. 518; Curtis-Warner 
Corporation v. Gorman, 130 A. 538, 3 
N.J.Misc. 1078. 


83. [a] Hemorrhage shown to 
have resulted from: (1) Blow from 


A 
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dump wagon. Yodis v. Philadelphia & 
Reading Coal & Iron Co., 113 A. 73, 
269 Pa. 586. (2) Blows on head 
which proximately caused fatal 
hemorrhage about two months after- 
ward. Southern Cement Co. v. Walt- 
hall, 117 So. 17, 217 Ala. 645. (3) Fall. 
Jones v. Eppley Hotels Co., 227 N.W. 
153, 208 Iowa 1281; Maxon v. Swift & 
Co;. LOSMINEWs, lsc. os EMiinnt 49 
Mason y. 980-984 Simpson St. Cor- 
poration, 267 N.Y.S. 432. (4) Jarring 
or knocking of a cant hook from the 
servant’s hand which caused a sub- 
sequent hemorrhage from the kidneys 


or bladder. Kiercok v. Philadelphia 
& Reading Coal & Iron Co., 112 A. 
746, 270 Pa. 17. (5) Strain, Fealka 


v. Federal Mining & Smelting Co., 
(Idaho) 24 P.(2d) 325; J. H. Hardin 
Coson. Crowe; 143. 2N.Be710, 081. ind: 
App. 513; Zukowsky vy. Philadelphia 
& Reading Coal & Iron Co., 113 A. 62, 
270 Pa. 118. 


[b] Hemorrhage not shown to 
have resulted from: (1) Fall. In re 
Sanderson’s Case, 113 N.E. 355, 224 


Mass. 558. (2) Strain. Davis v. 
State Compensation Com’r, (W.Va.) 
169 S.E. 171. 

84. [a] Hernia shown to be re- 


sult of accident or injury.—(1) Gen- 
erally. Travelers’ Ins. Co. v. Locke, 
56 F.(2d) 443; Singer v. Industrial 
Accident Commission of State, 287 P. 
567, 105 Cal.App. 394; In re Hill- 
house’s Estate, 271 P. 459, 46 Idaho 
730; Western Electric Co. v. Indus- 
trial Commission, 181 N.E. 638, 349 
Ill. 139; Kroger Grocery & Baking 
Cor v. Bartle, 63) °S°wW.@2d) *807, °250 
Ky. 658; Black Mountain Corporation 
v. Murphy, 290 S.W. 1036, 218 Ky. 40; 
Flanagan v. Sewerage & Water Board, 
140 So. 88, 19 La.App. 154; Plumlee 
vy. Caleasieu Sulphate Paper Co., 132 
So. 811, 16 La.App. 670; Wallace’s 
Case, 124 A. 241, 123 Me. 517; Woll 
v. Hensel, 230 N.W. 8138, 180 Minn. 
353; Bauman v. Roth Downs Mfg. 
Co., 224 N.W. 459, 177 Minn. 98; Wil- 
kins v. Ben’s Home Oil Co., 207 N.W. 
183, 166 Minn. 41; Frederickson v. 
Burns Lumber Co., 204 N.W. 161, 163 
Minn. 394; Kinder vy. Hannibal Car 
Wheel & Foundry Co., (Mo.App.) 18 
S.W.(2d) 91; Yannone v. Hind Steel 
Wire Works, 154 A. 409, 9 N.J.Misc. 
501 [aff 162 A. 593, 109 N.J.Law 352]; 
Herbert v. Newark Hardware & Sup- 
ply Co., 142 A. 343, 6 N.J.Misc. 647; 
Ussery v. Erlanger Cotton Mills, 161 
S.E. 307, 201 N.C. 688; Texas Empire 
Pipe Line Co. v. Christy, 8 P.(2d) 730, 
155 Okl. 193; Rhoads v. Fisher, 141 
A. 719, 293 Pa. 121; Kovach v. Union 
Drawn Steel Co., 99 Pa.Super. 302; 
Roehl v. Graw, 32 S.W.(2d) 1049, 161 
Tenn. 461; Peterson v. Industrial 
Commission of Utah, (Utah) 27 P. 
(2d) 31; Marathon Paper Mills v. 
Huntington, 233 N.W. 558, 203 Wis. 
17. (2) As in the case of an inguinal 
hernia (Gulf States Creosoting Co. v. 
Walker, 139 So. 261, 224 Ala. 104; 
Lucas v. Industrial Accident Com- 
mission of California, 10 P.(2d) 537, 
122 Cal.App. 667; Bollman v. McGov- 
ern, 150 A. 572, 8 N.J.Mise. 454; 
Rouleau v. P. Hughes & Son, 100 Pa. 
Super. 390), (3) or an indirect in- 
earcerated hernia (Jackson vy. Adtna 
Bricklaying & Construction Co., 59 
S.W.(2d) 705 [where evidence held to 
support finding that injury to hodcar- 
rier’s left groin arose out of and in 
course of his employment, and re- 
sulted in a left indirect incarcerated 
hernia, but insufficient to support 
award for loss of left testicle]), (4) 
or descent (Borodaeff y. Province 
Line Dairy, 160 A. 513, 109 N.J.Law 
25 [aff 163 A. 892, 110 N.J.Law 20];, 


ty,7® fracture of vertebre,*° frog felon, 
grene,®? hemorrhage,®* hernia ;§* 
insufficient to show that death or disability resulted 
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51 gan- 


or sufficient or 


Danco v. Rice & Fishman, 160 A. 328, 
10 N.J.Misc. 778; Sussick v. Glen 
Alden Coal Co., 165 A. 658, 108 Pa. 
Super. 593), (5) or strangulation 
(Shea v. Industrial Commission, 148 
Ni.) 327,) 817- -LI b Lo, Nei fhehwiy. 
Lackey, 299 P. 4238, 149 Okl. 93) of 
a hernia (6) as where the contention 
that the hernia for which compensa- 
tion was sought was preéxisting was 
not sustained (London Guarantee & 
Accident Co. v. Shockley, 122 S.E. 99, 
31 Ga.App. 762; Columbia Casualty 
Co. v. Ray, (Tex.Civ.App.) 5 S.W.(2d) 
230; U.S. Fidelity & Guaranty Co. v. 
Ross, (Tex.Civ.App.) 221 S.W. 639), 
or where the evidence showed that 
the hernia was caused by a (7) fall 
(Miller v. Frank Grocery Co., 136 So. 
143, 17 La.App. 333; O’Malley v. Mack 
International Motor Truck Corpora- 
tion, 31 S.W.(2d) 554, 225 Mo.App. 1), 
(8) slip (Rogers v. Union Indemnity 
Co., (La.App.) 146 So. 505; Waddell 
George’s Creek Coal Co. v. Chisholm, 
161 A. 276, 163 Md. 49), or (9) a strain 
(Maryland Casualty Co. v. Industrial 
Commission of Arizona, 266 P. 11, 33 
Ariz. 490 [nontraumatie hernia]; 
New Jersey Fidelity & Plate Glass 
Ins. Co. v. Richey, 275 P. 937, 85 Colo. 
376; Central Surety & Insurance Cor- 
poration y. Industrial Commission of 
Colorado, 271 P. 617, 84 Colo. 481; 
Fribley v. Michigan Milling Co., 190 
N.W. 654, 220 Mich. 660; Valeri v. 
Village of Hibbing, 211 N.W. 8, 169 
Minn. 241, 60 A.L.R. 1296; Federal 
Mining & Smelting Co. v. Montgom- 
ery, 297 P. 240, 148 Okl. 145; Rouleau 
v. P. Hughes & Son, 100 Pa.Super. 390; 
Utzman v. Pennsylvania Rubber Co., 
96 Pa.Super. 463). 


[b] Hernia not shown to be result 
of accident or injury.—(1) Generally. 
Bolton vy. Columbia Casualty Co., 130 
S.E. 535, 34 Ga.App. 658; Perkinson 
v. Industrial Commission, 137 N.E. 
398, 305 Ill, 625; Huff v. Kentucky 
Harlan: Coal Co., 7 S.W.(2d) 227, 224 
Ky. 803; Wagner v. Wheeler-Barnes 
Co., 226 N.W. 208, 178 Minn. 616; Ha- 
worth v. United Presbyterian Church 
of Kerrick, 221 N.W. 905, 175 Minn. 
553; Tometz v. Biwabik Mining Co., 
213 N.W. 897, 171 Minn. 302; Sanders 
v. Faller, 205 N.Y.S. 285, 209 App.Div. 
660; McCarthy v. Globe Automatic 
Sprinkler Co., 188 N.Y.S. 118, 196 App. 
Div. 619; Hauser vy. Industrial Com- 
mission of Utah, 296 P. 780, 77 Utah 
419. (2) As in the case of epigastric 
(Dulac v. Procter & Bowie Co., 114 
A. 293, 120 Me. 324) (3) or inguinal 
(Brajan v. Oliver Iron Mining Co., 
232 N.W. 342, 181 Minn. 296; Cavalier 
v. Chevrolet Motor Co. of New York, 
178 N.Y.S. 489, 189 App.Div. 412; In re 
Matoris, 178 N.Y.S. 408, 189 App.Div. 
297; Lewis v. Industrial Commission 
of Utah, (Utah) 20 P.(2d) 870) her- 
nia, or (4) strangulation of a hernia 
(Cuneo Press Co. v. Industrial GCom- 
mission, 173 N.E. 470, 341 Tll. 569; 
Jolly v. Industrial Commission, 173 
N.E. 131, 341 Ill. 46), as where the 
evidence showed that hernia was not 
attributable to the accident because 
(5) congenital in character (Chance 
v. Industrial Accident Commission, 
15 P.(2d) 875, 127 Cal.App. 391), (6) 
or preexisting (Cuneo Press Co. v. 
Industrial Commission, 173 N.E. 470, 
341 Ill. 569; Khoury v. Fidelity & 
Casualty Co., (La.App.) 149:So. 469; 
Johnson v. Hillyer, Edwards,\ Fuller, 
Inc., (La.App.) 145 So. 797; Arnold 
v. White-Grandin Lumber Co., (La. 
App.) 142 So. 865; Hamilton v. 
Louisiana Central Lumber Co., 125 
So. 492, 12 La.App. 296; Aniel v. State 
Compensation Com’r, 166 S.E. 366, 
112 W.Va. 645), (7) or where the 


1114 [71 C.J.] 


from a compensable hernia;*® or to show that the 
accident or injury resulted in an impaired condition 
of jaw, gums, and teeth,8® Hodgkin’s disease,** 
hysteria,®® -insanity,®® kidney trouble,®® knee dis- 
ability,®? loss of the use of an arm or leg,°®? or 


proof failed to indicate any punctur- 
ing or tearing of abdomen wall or any 
prostration and was insufficient to es- 
tablish a “traumatic hernia’ result- 
ing from injury (Rosario v. Heller 
Bros. Co., 126 A.'294, 2 N.J.Misc. 951), 
or where the evidence failed to show 
that hernia was occasioned by a (8) 
blow (Burgess v. American Safe De- 
posit Co., 140 So. 103, 19 La.App. 443; 
Periss v. Nevada Industrial Commis- 
sion, (Nev.) 24 P.(2d) 318), (9) fall 
(Taddi v. Village of Hibbing, 242 N. 
W. 717, 186 Minn. 218), (10) pinning 
of employee beneath heavy weight 
(McIsaac v. Moore Bros., 139 So. 495, 
19 La.App. 53; Cooper vy. Dennis Sheen 
Transfer, 137 So. 383, 17 La. App. 682), 
or (11) a strain (Chance v. Industrial 
Accident Commission, 15 P.(2d) 875, 
127 Cal.App. 391; Industrial Commis- 
sion of Colorado v. W. A. Hover & 
Co., 259 P. 509, 82 Colo. 335; McPhee 
& McGinnity Co. v. Industrial Com- 
mission of Colorado, 185 P. 268, 67 
Colo. 86; Callahan’ v. William Scholl- 
horn Co., 137 A. 642, 106 Conn. 211; 
Mustack y. Union Indemnity Co., (La. 
App.) 147 So. 749; Zelinsky v. City of 
Shreveport, (La.App.) 146 So. 769; 
Arnold v. White-Grandin Lumber Co., 
(La.App.) 142 So. 865; Gentelong v. 
American Hide & Leather Co., 184 
N.Y.S. 808, 194 App.Div. 9; In re 
Matoris, 178 N.Y.S. 408, 189 App.Div. 
297; Pure Oil Co. v. Phillips, 8 P.(2d) 
55, 155 Okl. 114). 


85. Hutchinson y. Southern Ad- 
vance Bag & Paper Co., (La.App.) 150 
So. 872; Hind Steel Wire Works v. 
Yannone, 162 A. 593, 109 N.J.Law 352 
[aff 154 A. 409, 9 N.J.Mise. 501]; 
Schaefer v. Fifth Ave. Coach Co., 238 
N.Y.S. 338, 227 App.Div. 255; Texas 
Indemnity Ins. Co. v. Holloway, (Tex. 
Civ.App.) 30 S.W.(2d) 921 [aff 
(Commn.App.) 40 S.W.(2da) vasa yo 
Southern Casualty Co. v. Fulkerson, 
(Tex.Civ.App.) 30 S.W.(2d) 911 [aff 
(Commn.App.) 45 S.W.(2d) 152]. 


86. Porter v. Industrial Commis- 
sion, 186 N.E. 110, 352 Ill. 392, 


87. State v. District Court of Car- 
ver County, 177 N.W. 644, 145 Minn. 
444, 

88. [a] Electric shock shown as 
cause of hysteria. Harrisburg Coal 
Mining Co. v. Industrial Commission, 
146 N.B. 5438, 315 Ill. 377. 


89. Shingleur v. Baton Rouge Elec- 
tric Co., 138 So. 209, 18 La.App. 207. 


[a] Blow.—Harlan Gas Coal Co. 
v. Laws, 28 S.W.(2d) 990, 234 Ky. 654 
(was cause). 

[b] Fail.—oO. M. Bilharz Mining 
Co. v. Arric, 8 P.(2d) 721, 155 Okl. 
223 (was cause). 


90. Gough v. Urania Lumber Co., 
132 So. 393, 15 La.App. 539; Atlantic 
Oil Producing Co. v. Malone, 3 P.(2d) 
874, 152 Okl. 68; Ford Motor Co. v. 
Ford, 262 P. 201, 128 Okl. 221. 


[a] Pyelitis—Vester Gas Range 
& Mfg. Co. v. Leonard, 257 S.W. 395, 
148 Tenn. 665. 


91. Oyler v. State Compensation 
Com’r, (W.Va.) 169 S.E. 161. 


[a] Infusion in kneecap.—Stanley 
v. Lutcher-Moore Lumber Co., 126 So. 
579, 132 So. 279, 15 La.App. 628. 


92. Johnson vy. Vernon Parish 
Lumber Co., 92 So. 219, 151 La. 664; 
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Hulitt v. Baldwin Locomotive Works, 
10 Pa.Dist.&Co. 283; Wise Coal & 
Coke Co. v. Roberts, 161 S.E. 911, 157 
Va. 782. 


93. Neilson vy. Crowder, (La.App.) 
141 So. 832. 


94. Bender v. Midwest Pipe & Sup- 
ply Co., (Mo.App.) 57 S.W.(2d) 707; 
Williams y. Brownfield-Canty Carpet 
Co., (Mont.) 26 P.(2d) 980; Industrial 
Commission of Ohio v. Bowshier, 179 
N.E. 809, 41 Ohio App. 79. 


95. Blackburn v. Coffeyville Vitri- 
fied Brick & Tile Co., 198 P. 351, 107 
Kanyii22; 


96. [a] Evidence showed proxi- 
mately caused by fall down flight of 
stairs. Clark v. Carolina Cotton & 
as Mills, 168 S.E. 816, 204 N.C. 


97: 
mission, 160 N.E. 845, 329 Ill. 
Tullis v. United..Carbon Co., 
App.) 142 So.%307. 


98. Sanitary Dist. of Chicago v. 
Industrial Commission, 175 N.E. 372, 
343 Ill. 236; Wolverine Coal Co. v. 
Clem, 57 S.W.(2d) 1012, 248 Ky. 7. 


99. [a] Injury to wrist.—Oetiker 
v. Reo Motor Car Co., 201 N.W. 446, 
229 Mich. 377 (not cause). 


[b] Sprain to shoulder.—Junior 
& Sooner Oil & Gas Co. v. Pfalzgraf, 
22 P.(2d) 911, 164 Okl. 59 (was cause). 


1. Sigley v. Marathon Razor Blade 
Co., 166 A. 518 [aff 160 A. 830, 10 N.J. 
Mise. 836]. 


2. Wright v. Fuller Const. 
(La.App.) 145 So. 300. 


3. Hill v. Meridian Fertilizer Fac- 
tory, 139 So. 498, 19 La.App. 29; Mof- 
fett v. Bozeman Canning Co., (Mont.) 
26 P.(2d) 973. 


4 [a] Evidence held sufficient to 
show that: (1) Paralysis was caus- 
ed by compensable accident or in- 
jury generally. James O'Donnell 
Teaming Co. v. Industrial Commis- 
sion, 134 N.E. 156, 301 Ill. 479; Carvey 
v. W. D. Young & Co., 188 N.W. 392, 
218 Mich. 342; State v. District Court 
of Brown County, 162 N.W. 678, 137 
Minn. 30; Benjamin v. Kurnick, 1389 
A. 440, 5 N.J.Mise. 1095 [aff 141 A. 
919, 104 N.J.Laaw 648]; Magnolia Pe- 
troleum Co. v. Porterfield, 17 P.(2d) 
418, 161 Okl. 150; Texas Employers’ 
Ins. Ass’n v. Clark, (Tex.Civ.App.) 23 
S.W.(2d) 405. (2) Paralysis was re- 
sult of occupational injury. Bradt- 
miller v. Liquid Carbonic Co., 217 N. 
W. 680, 173 Minn. 481. (3) Paralysis 
was due to blow on head from mine 
prop. Frey v. Kerens-Donnewald 
Coal Co.) 110 N- Bi 824, 271 Dh 2 
(4) The immediate cause of a para- 
lytic stroke following shortly after 
the accident was a slight blow on the 
neck. Murray City v. Industrial 
Commission of Utah, 183 P. 3381, 55 
Utah 44. 


{b] Evidence held insufficient to 
show wat: (1) Paralysis of hand 
resulted from injury in connection 
with prolonged carrying of ladle of 
molten iron. Industrial Commission 
of Ohio v. Lambert, 186 N.E. 89, 126 
Ohio St. 501 [foll Industrial Commis- 
sion of Ohio v. Minard, 186 N.E. 708, 
126 Ohio St. 641]. (2) Paralysis re- 
sulted from contact with swinging 


Frederick v. Industrial oe 
490; 
(La. 


Cos, 
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hand,®* meningitis,®* multiple sclerosis.®° - myeli- 
tis,°® nephritis,®7 nervousness,®® neuritis,?® neuro- 
sis,t nose injury,” palsy,? paralysis,* paresis,® Park- 
inson’s disease,® perforation of duodenum,’ perito- 
nitis,®> pneumonia;? 


or sufficient or insufficient to 


door. Fink v. Sheldon Axle & Spring 
Co., 113 A. 666, 270 Pa. 476. (3) Par- 
alytic stroke causing death resulted 
from previous compensable injury. 
Larson vy. Ohio Match Co., 289 P. 992, 
49 Idaho 511. 


~ 

[c] Syphilis—(1) Award for par- 
alytic stroke suffered by employee in 
stockyards, traceable to attack by 
bull, held proper under evidence, not- 
withstanding syphilitic condition. 
St. Louis Nat. Steckyards v. Indus- 
trial Commission,_160 N.E. 114, 329 
Ill. 221. (2) Not“shown that func- 
tional paralysis ofsemployee claiming 
compensation was caused by syphilis 
and not traumatism. Scarborough v. 
Steinfield, 165 A. 548, 108 Pa.Super. 
604. (3) Not shown that injuries 
sustained by employee caused dor- 
mant syphilitic disease to become ac- 
tive, causing paresthesia of left side. 
Words v. Lake Charles Compress & 
Warehouse Co., 139 So. 657, 19 La. 
App. 487. 


5. Barry v. Miller, 133 A. 37, 104 
Conn. 362. 


6. Hartford Accident & Indemnity 
Co. v. Industrial Commission of 
Utah, 228 P. 753, 64 Utah 176. 


7. Cordray v. Standard Oil Co. of 
Louisiana, 121 So. 220, 9 La.App. 458. 


8. Allen vy. Louisiana Highway 
Commission, (La.App.) 150 So. 98; 
Martin’s Case, 130 A. 857, 125 Me. 49; 
Watson v. Lehigh Coal & Naviga- 
tion Co., 116 A. 889, 273 Pa. 251: 


Seal Pneumonia shown to be 
result of: (1) Accident or injury 
generally. Bergstrom v. Industrial 


Commission, 121 N.E. 195, 286 Ill. 29; 
Ft. Wayne Rolling Mill Corporation 
v. Buanno, 122 N.E. 362, 69 Ind.App. 
464; Ballou’s Case, 116 A. 591, 121 Me. 
282; Waite v. Fisher Body Corpora- 
tion, 196 N.W. 189, 225 Mich. 161; 
Hanna v. Michigan Steel Castings Co., 
170 N.W. 6, 204 Mich. 139; Zimmer- 
man v. Goodfellow Lumber Co., (Mo. 
App.) 56 S.W.(2d) 608; O’Sullivan v. 
A. H. Woods Theatre Co., 187 N.Y.S. 
64, 195 App.Div. 669; Robertson v. 
State Industrial Accident Commis- 
sion, 235 P. 684, 114 Or. 394; Borovski 
v. Philadelphia & Reading Coal & Iron 
Co., 101 Pa.Super. 304; Milford Cop- 
per Co. of Utah v. Industrial Com- 
mission, 210 P. 993, 61 Utah 387. (2) 
A wound. Anderson v. Industrial 
Ins. Commission of Washington, 199 
P. 747, 116 Wash. 421. (3) Blow on 
head causing confinement and render- 
ing employee susceptible to contrac- 
tion of pneumonia. Olson y. Carlton, 
225 N.W. 921, 178 Minn. 618. (4) 
Bump by stick of lumber decreasing 
vitality and resisting power of the 
pleura and lung tissue, so that pneu- 
monia and influenza developed as a 
second infection which caused death. 
Dumbluskey v. Philadelphia & Read- 
ing; Coal,.& Iron Co., 112 A. 745,220 
Pa. 22. (5) WHleetric shock causing 
fall from pole and violent blow on 
chest. Murdock v. New York News 
Bureau, 106 A. 788,.263 Pa. 502. (6) 
Exposure. Jones ¥. Philadelphia & 
Reading Coal & Iron Co., 132 A. 122, 
285 Pa. 317; Boyle v. Philadelphia & 
Reading Coal & Iron Co., 99 Pa.Super. 
178 (excessive wetting). (7) Fall. 
Weller v. Turnerized Roofing Co., 129 
So. 443, 14 La.App. 150. (8) Infec- 
tion from accidental wound on arm. 
Bristol Builders’ Supply Co. v. Mc- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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show that the accident or injury resulted in Pott’s 
rash,12 
sleeping sickness,?® 
Injury,!7? tetanus,'® tuberculosis,!® tumor,?° typhoid 
varicose veins.?* 
There must be competent evidence to establish the 
accidental character of an injury?* and the caus- 


psychasthenia,*+ 
sarcoma,'® 


disease,!° 
rupture,?* 


fever,?1 varicose ulcers,?? or 


al relation between the injury 
Reynolds, 162 S.E. 8, 157 Va. 468. (9) 
Inhalation of chlorine gas. Travel- 


ers’ Ins. Co. v. Smith, (Tex.Civ.App.) 
266 S.W. 574. (10) Injury to chest. 
Delso v. Crucible Steel Co. of Ameri- 
ca, 187 N.Y.S. 66, 195 App.Div. 288. 
(11) Labor and conditions of employ- 
ment. Dupre v. Atlantic Refining Co., 
120 A. 288, 98 Conn. 646. (12) Strain. 
Texas Employers’ Ins. Ass’n v. Sloan, 
(Tex.Civ.App.) 36 S.W.(2d) 319. (13) 
Wetting. Waleski v. Susquehanna 
Collieries Co., 164 A. 355, 108 Pa.Su- 
per. 342. 


[b] Pneumonia not shown to be 
result of: (1) Accident or injury 
generally. Allith-Prouty Co. v. In- 
dustrial Commission, 185 N.E. 267, 352 
Ill. 78; Frederick v. Industrial Com- 
mission, 160 N.E. 845, 329 Ill. 490; 
Libby, McNeill & Libby v. Industrial 
Commission, 157 N.E. 168, 326 Ill. 
293: Springfield Dist. Coal Mining 
Co. v. Industrial Commission, 135 N. 
E. 789, 303 Ill. 455; Morgan v. Phila- 
delphia & Reading Coal & Iron Co., 
116. A. +8945 273" Pa. 2559 “Nych )-v. 
Pressed Steel Car Co., 158 A. 281, 103 
Pa.Super. 325; Diaz v. Industrial 
Commission of Utah, 13 P.(2d) 307, 
80 Utah 77. (2) Hernia. Schaefer v. 
Fifth Ave. Coach Co., 238 N.Y.S. 338, 
227 App.Div. 255. (3) Inhalation of 


gas. Bender v. Midwest Pipe & Sup- 
ply Co., (Mo.App.) 57 S.W.(2d) 707. 
(4) Inhalation of gasoline spray. 


Townsend y. Loeffelbein, 244 N.W. 
418, 123 Neb. 791. 


[ec] Evidence showing injury 
weakened vitality so as to contribute 
to contraction of pneumonia held in- 
sufficient basis for compensation. 
Galuzzo v. State, 149 A. 778, 111 Conn. 
188; Anderson v. Baxter, 132 A. 358, 
285 Pa. 443. 


10. [a] Evidence held to show 
due to prior influenza and not to fall. 
—Parkinson v. Brown-Camp Hard- 
ware Co., 192 N.W. 420, 196 Iowa 519. 


11. McIsaaec’s Case, 164 N.E. 653, 
266 Mass. 67. 


12. [a] Contracted by saleswo- 
man from handling low-priced, dyed 
furs.—Sherman vy. Winkelman Bros. 
Apparel, 247 N.W. 159, 262 Mich. 214. 


13. Fogarty v. Department of In- 
dustrial Relations of California, Divi- 
sion of Industrial Accidents and Safe- 
ty, 273 P. 791, 206 Cal. 102; Jackson 
v. Iowa Telephone Co., 179 N.W. 849, 
190 Iowa 1394. 


14. Butler v. Anaconda Copper 
Mining Co., 268 P. 6, 46 Idaho 326; 
Zobitz v. Oliver Iron Mining Co., 209 
N.W. 318, 167 Minn. 424. 


[a] Strain shown as cause. 
burn v. Kenyon Steel Pump Co., 
N.W. 29, 171 Minn. 254. 

15. Ralph H. Simpson Co. v. In- 
dustrial Commission, 169 N.E. 225, 
337 Ill. 454; Hertz v. Watab Pulp & 
Paper Co., Sartell, Minn., 237 N.W. 
610, 184 Minn. 1. 

16. Donovan y. Alliance Electric 
Co., 181 N.Y.S. 823, 191 App.Div. 303. 


17. Industrial Commission of Ohio 
v. Ochenduska, 164 N.E. 797, 30 Ohio 
App. 442. 


Loe enue, Wayne Corrugated Paper 
Co. v. Tobey, 150 N.E. 105, 84 Ind.App. 


Col- 
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rheumatism,!* 
spinal 


and subsequent 


406; Howerton v. McCrary, (La.App.) 
144 So. 68. 


19. [a] Tuberculosis shown to 
have resulted from: (1) Accident or 
injury generally. Fraze v. McClel- 
land Co., 205 N.W. 737, 200 Iowa 944; 
Brim v. Home Accident Ins. Co., 131 
So. 762, 15 La.App. 681; Jacque’s 
Case, 117 A. 306, 121 Me. 353; Peter- 
son v. Borden’s Produce Co., (Neb.) 
250 N.W. 240; Van Gordon v. Hires 
Condensed Milk Co., 184 N.Y.S. 402, 
193 App.Div. 601; Texas Indemnity 
Ins. Co. v. McCurry, (Tex.Civ.App.) 
27 S.W.(2d) 296 [rev on other grounds 
(Commn.App.) 41 S.W.(2d) 215, 78 
A.L.R. 760]. (2) Breathing fumes 
and gas. Industrial Commission vy. 
Rice, 160 N.E. 484, 26 Ohio App. 497. 
(3) Explosion of gas proximately re- 
sulting in miliary tuberculosis. Heil- 
eman Brewing Co. vy. Schultz, 152 N. 
W. 446, 161 Wis. 46. (4) Fractured 
ankle. Gray v. St. Croix Paper Co., 
113 A. 32, 120 Me. 81. (5) Inhalation 
of dust. Cishowski v. Clayton Mfg. 
Covnls6eAl 4 72a 105, Conn. 6515 716) 
Injury to his ankle three years before 
his death from tubercular peritonitis. 
Watson v. Lehigh Coal & Navigation 
Cosi 16) tA. 48891273. Bay 252. (7) 
Shock rendering employee subject to 
quick development of the disease. 
Kelly v. Watson Coal Co., 115 A. 885, 
Oe sPas (3.9. C8) Strained back and 
not from cancer. Gilson’s Case, 150 
N.E. 183, 254 Mass. 460. 


{b] Tuberculosis not shown to 
have resulted from: (1) Accident or 
injury generally. McCarthy’s Case, 
120 N.E. 852, 231 Mass. 259; Friese v. 
Nagle Packing Col, 160)A.. 7653. 10) IN; 
J.Mise. 795 [aff 166 A. 307, 110 N.J. 
Law 588]; Bowman vy. Gibson, 185 
Navi Si546, (194 SApp Div. 855, (2) 
Blow on knee. Guthrie v. Iowa Gas 
& Electric Co., 204 N.W. 225, 200 Iowa 


150. (3) Inhalation of gas. Mary- 
land Casualty Co. v. Garrett, (Tex. 
Civ-App.) 18 S.W.(2d) 1102. (4) In- 


jury sustained about three and one- 
half years before. Rushonosky v. Le- 
high Valley Coal Co., 141 A. 851, 293 
Pa. 150. .(5) Hip injury. Powell v. 
Hoage, 61 App.D.C. 99, 57 F.(2d) 766; 
(6) Shoulder injury. Ridley v. State 
Storage, 179 N.E. 177, 93 Ind.App. 641. 


20. Epperson vy. State Compensa- 
tion Com’r, (W.Va.) 169 S.E. 168. 


[a] Blow by plank shown to be di- 
rect cause of tumor of employee’s hip 
bone. Stone v. Thomson Co., 245 N. 
W. 600, 124 Neb. 181. 


21. Creamery Package Mfg. Co. v. 
Industrial Commission, 248 N.W. 140, 
211 Wis. 326; Scott & Howe Lumber 
Co. v. Industrial Commission of Wis- 
consin, 199 N.W. 159, 184 Wis. 276; 
Scott & Howe Lumber Co. v. Indus- 
trial Commission, 199 N.W. 160, 184 
Wis. 278. 


{a] Burns not shown to be cause 
of typhoid through lowered resist- 


ance. Carr v. Donner Steel Co., 201 
N.Y.S. 604,.207 App.Div.. 3. 
[b] Drinking infected water.— 


John Rissman & Son v. Industrial 
Commission, 154 N.E. 203, 323 Ill. 459. 


22. Warren v. Louisiana Gas & 
Fuel Co., (La.App.) 142 So. 631; Man- 
ley v. Artistic Metal & Roofing Co., 
205 N.Y.S. 687, 209 App.Div. 770. 


death or disability.?5 
that death or disability resulted from an acci- 
dent or injury should be established by a prepon- 
derance of evidence,?® of a credible and convinc- 
ing character,?? which rests on a legal foundation ;** 
and shows causation as a legal certainty?® and 
does not leave the matter to mere speculation; 
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In other words, the fact 


+30 


23. Old Straight Creek Coal Cor- 
poration v. Dye, 14 S.W.(2d) 377, 228 
Ky. 124; Frank v. Chicago, M. & St. 
Paekys Co., 207 N.W. 89, 49 S.D. 312. 


24. ©. E. Peterson & Co. v. Indus- 
trial Board of Illinois, 117 N.E. 1033, 
281 Ill. 326; Chaudier v. Sterns & 
Culver Lumber Co., 173 N.W. 198, 206 
Mich. 433, 5 A.L.R. 1673. 


[a] For example, in a proceeding 
under the workmen’s compensation 
act to obtain compensation for death 
caused by ashes found in the stom- 
ach of one employed in removing ash- 
es from a pit under a large steel burn- 
er in which was consumed the refuse 
from a shingle mill, an award of com- 
pensation will be vacated where the 
inference that the ashes were taken 
into the system by decedent with sui- 
cidal intent is at least as reasonable 
as that they found entrance to the 
stomach accidentally. Chaudier v. 
Sterns & Culver Lumber Co., 173 N. 
W. 198, 206 Mich. 438, 5 A.L.R. 1673. 


25. Guthrie v. Iowa Gas & Elec- 
tric Co., 204 N.W. 225, 200 Iowa 150. 


26. Berzin v. State Industrial Ac- 
cident Commission, 14 P.(2d) 97, 125 
Cal.App. 522. 


27. Loeffler v. Western Electric 
Co., 163: A.-322, 107 Pa /Super., 826; 
Edge v. City of Pierre, (S.D.) 239 N. 
WwW: 19d. 

28. Nestor v. Pabst Brewing Co., 
181 N.Y.S. 477, 191 App.Div. 312. 


_ [a] Not on presumption.—A find- 
ing of the industrial commission in 
favor.of claimant, under the work- 
men’s compensation law, as to the 
cause of an injury to a workman, 
must rest on legal foundation, and 
not on presumption. Nestor v. Pabst 
Brewing Co., 181 N.Y.S. 477, 191 App. 
Div. 312. 


29. Haddad v. Commercial Motor 
Truck Co.,; 90 So. 666,150 La. 327; 
Hinton v. Louisiana Central Lumber 
Co., (La.App.) 148 So, 478; Wilson 
v. Harris Oil Co., 3 La.App. 195. 


30. Ariz—Hartford Accident & 
Indemnity Co. v. Industrial Commis- 
gion of Arizona, 299 P. 1026, 38 Ariz. 


Idaho.—Hawkins v. Bonner County, 
271 P. 327, 46 Idaho 739. 


Ill.—Selz-Schwab & Co. vy. Indus- 
trial Commission, 156 N.E. 763, 326 
Ill. 120; Standard OM Come Indus- 
trial Commission, 153 N.E. 660, 322 
Ill. 524; Madison Coal Corporation Vv. 
Industrial Commission, 150 N.E. 645, 
320 Ill. 298; .New Staunton Coal Co. 
v. Industrial Commission, 138 N.E. 
721, 307 Ill. 408. 


Iowa.—Smith v. Marshall Ice Co., 
217 N.W. 264, 204 Iowa 1348; Guthrie 
v. Iowa Gas & Electric Co.; "204 N.W. 
225, 200 Iowa 150. 


La.—Hinton vy. Louisiana Central 
Lumber Co., (App.) 148 So. 478. 


Mass.—Johnson’s Case, 1979 
923, 278 Mass. 365. 


Mich.—Allen v. Robert Gage Coal 
Co., 188 N.W. 388, 218 Mich. 347. 


N.J.—Lundy v. George Brown & 
Co., 106 A. 362, 93 N.J.Law' 107 ‘Laff 
108 A. 252, 93 N.J.Law 469]. 


N.Y.—Sherman vy. Orwasher, 240 N. 


N.E. 
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although absolute proof is not required,*! claim- 
ant’s proof need not exclude every other possible 
cause except that of accident,*? nor need the proof 
be such as to satisfy a scientific medical test,** 
and it is sufficient if the element of causation is es- 
tablished by a fair preponderance of evidence,** 
material evidence,*> or evidence reasonably con- 
vineing even if opposed by other evidence of great- 
er weight,°* and a degree of proof producing convic- 
tion in an unprejudiced mind is sufficient.?7 
probative force of all the evidence may be consid- 


ered on the issue of causation.?§ 


Prima facie case as to causality may be made by 


Y.S. 578, 228 App.Div. 39; Gentelong 
v. American Hide & Leather Co., 184 
N.Y.S. 808, 194 App.Div. 9. 


Pa.—Riley v. Carnegie Steel Co., 
119 A. 832, 276 Pa. 82. 


Wis.—Creamery Package Mfg. Co. 
v. Industrial Commission, 248 N.W. 
140, 211 Wis. 326. 


“The matter cannot be left wholly 
in the realm of speculation, conjec- 
ture and surmise.” Guthrie v. Iowa 
Gas & Electric Co., 204 N.W. 225, 228, 
200 Iowa 150. 


[a] Mere possibility of causal 
connection between injury and death 
is insufficient to be entitled to com- 
pensation. Smith y. Primrose Tap- 
estry Co., 131 A. 708, 285 Pa. 145. 


[b] Proof that injury was a pos- 
sible, but not a probable, cause of 
disability is insufficient. Brent v. 
Union Indemnity Co., 135 So. 735, 17 
La.App. 689 (where there is also a 
dictum to the effect that proof even 
of “probable” causation would be in- 
sufficient). 


[ec] Some degree of certainty is 
requisite.—Arrender v. Grant Tim- 
ber & Mfg. Co., 119 So. 498, 9 La.App. 
132. 


[dad] When claim not speculative.— 
“Where present knowledge regarding 
an affliction is such that it is shown 
an injury could cause such affliction, 
and no other cause is shown, the 
claim is not to be rejected as specula- 
tive simply because the medical fra- 
ternity may be unable to tell or un- 
derstand how the injury causes the 
affliction, or explain the processes 
through which it passes.” Pfeiffer v. 
North Dakota Workmen’s Compensa- 
tion Bureau, 221 N.W. 894, 57 N.D. 
326. 


31. Santa v. Industrial Accident 
Commission, 165 P. 689, 175 Cal. 208; 
Balch v. Edward G. Budd Mfg. Co., 
122 A. 1, 277 Pa. 548; Hughes v. Priz- 
er-Painter Stove Works, 165 A. 527, 
109 Pa.Super. 53. 


[a] Absolute proof or mathemati- 
cal demonstration is not required to 
connect the employee’s injury with 
cause of death to justify an award 
under the workmen’s compensation 
act, in view of Code Civ. Proc. § 1826. 
Santa v. Industrial Accident Com- 
mission, 165 P. 689, 175 Cal. 208. 


32. Roe v. Boise Grocery Co., (Ida- 
ho) 21 P.(2d) 910; Ferris v. Old Town 
Woolen Co., 165 A. 160, 182 Me. 31; 
Westman’s Case, 106 A. 532, 118 Me. 
138. 

[a] To prove an accidental death 
within the workmen’s compensation 
act, it is not necessary to negative 
every other possibility of death ex- 
cept that by accidental means. West- 
man’s Case, 106 A. 532, 118 Me. 133. 
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from.*® 


The 


Circumstantial evidence. . 
rules*! the element of causality need not be proved 
by direct evidence,*? and circumstantial evidence is 
sufficient to establish the fact of accident or inju- 
ry,*3 or of death,** the nature of an accident,*® or 
the fact that death or disability resulted there- 
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a coroner’s verdict?® or an employer’s report.*° 


Under the general 


Hearsay. Under the general rules*”? hearsay alone 
is ordinarily insufficient ‘to establish the fact of 
causation of death or disability by accident or in- 


jury,*® and to become of probative force hearsay 


33. Conway v. Swift, etc., Co. 219 
N.W. 944, 175 Minn. 42. 


34. In re Uzzio, 117 N.E. 349, 228 
Mass. 331. 


35. Lenoir Car Works v. Hill, 44 
S.W.(2d) 321, 163 Tenn. 578. 


36. Ferris v. Old Town Woolen 
Co.,, 165 A. 160, 182 Me. 31. 


37. Bethlehem Shipbuilding Cor- 
poration v. Industrial Accident Com- 
mission of California, 185 P. 179, 181 
Cal. 500, 7 A.L.R. 1180; Shell Co. of 
California v. Industrial Accident Com- 
mission, 172 P. 611, 36 Cal.App. 463; 
Moffett v. Bozeman Canning Co., 
(Mont.) 26 P.(2d) 973. 


38. Standard Coal Co. v. Industrial 
Commission of Utah, 247 P. 298, 67 
Utah 292. 


39. Armour & Co. vy. Industrial 
Sanaa ig Illinois, 113 N.E. 138, 273 
. 590. 


40. F. Eggers Veneer Seating Co. 
v. Industrial Commission of Wiscon- 
sin, 170 N.W. 280, 168 Wis. 3877. 


41. See supra § 912. 


42. Steel Sales Corporation v. In- 
dustrial Commission, 127 N.E. 698, 
293 Ill, 435, 14 A.L.R. 274; Westman’s 
Case, 106 A. 532, 118 Me. 133. 


43. Farrow v. What Cheer Clay 
Products Co., 200 N.W. 625, 198 Iowa 
922; Cudahy Packing Co. of Nebras- 
ka v. Brown, 210 P. 608, 61 Utah 29. 


“The fact of the injury may be 
shown circumstantially.” Farrow v. 
What Cheer Clay Products Co., su- 
pra. 

44. Western Grain & Sugar Prod- 
ucts Co. v. Pillsbury, 159 P. 423, 173 
Cal. 1385; Smith-Lohr Coal Mining 
Co. v. Industrial Commission, 121 N. 
E. 231, 286 Ill. 34. 


[a] Although body not found, 
death may be established without 
finding of the body. Western Grain, 
etc., Co. v. Pillsbury, 159 P. 423, 173 
Cal. 135. 


45. McCauley vy. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


46. I1l.—Steel Sales Corporation v. 
Industrial Commission, 127 N.E. 698, 
293 Ill. 435, 14 A.L.R. 274. 


Me.—Westman’s Case, 106 A. 582, 
118 Me. 133. 


Mo.—De Moss y. Evens & Howard 
rane Brick Co., (App.) 57 S.W.(2d) 

Mont.—Moffett v. Bozeman Canning 
Co., 26 P.(2d) 978. 


N.H.—Boody v. K., etce., Mfg. Co., 
90 A. 859, 77 N.H. 208, L.R.A.1916A 
10, Ann.Cas.1914D 1280. 


N.J.—Manziano v. Publie Service 
Gas Co., 105 A. 484, 92 N.J.Law 322; 


ordinarily requires corroboration,*® although under 
~*~ 


De Fazio’s Estate Vv. Goldschmidt De- 
tinning:..Co., 88 A. 705. 87 N.J.Law 
317 [aff 95 A. 549, 87 N.J.Law 317]. 


Pa.—Zelazny v. Seneca Coal Mining 
Co., 119 A. 487, 275 Pa. 397; Kotkoskie 
v. Northwestern Mining & Exchange 
Tei of Brie, 161 A. 480, 105 Pa.Super. 


47. See supra § 912. 


48. Cal.—Englebretson v. Indus- 
trial Accident Commission, 151 P. 421, 
170 ‘Cal. 798: 


Idaho.—Jensen vy. Wheeler & Eng- 
land, 1 P.(2d) 624, 51 Idaho 91. 


Ill.—Peoria Cordage Co. v. Indus- 
trial Board of Illinois, 119 N.E. 996, 
284 Ill. 90, L.R.A.1918E 822. 


Mich.—Reck v. Whittlesberger, 148 
N.W. 247, 181 Mich. 463, 52 L.R.A.N. 
S. 9380, Ann.Cas.1916C 771. 


N.Y.—Carroll vy. Knickerbocker Ice 
Co., 113 N.E. 507, 218 N.Y. 485; Droth- 
leff v. Union News Co., 201 N.Y.S. 734, 
207 App.Div. 86; Mc#iale v. Sheffield 
Farms Co., 184 N.Y.S. 576, 193 App. 
Div. 541. 


[a] For example (1) an award of 
the industrial commission for the 
death of an employee under the work- 
men’s compensation law, based on 
nothing but hearsay evidence as to 
the happening of the accident and the 
resulting injury, cannot be sustained. 
Belcher v. Carthage Mach. Co., 120 
N.E. 735, 224 N.Y. 326. (2) An award 
of damages for the death of an em- 
ployee: from an injury consisting of 
a sprain of the right wrist or fore- 
arm, accompanied by a bruise and 
an abrasion of the skin, followed by 
blood poisoning and death, without 
any support except hearsay state- 
ments and explanations of the em- 
ployee to various persons as to the 
cause, was without legal proof of the 
jurisdictional fact that the injury was 
accidental, and the commission was 
without power to award compensa- 
tion therefor. Employers’ Assur. 
Corp. v. Industrial Accident Commis- 
sion, 151 P. 423, 170 Cal. 800. (3) In 
a claim for compensation under the 
Workmen’s Compensation Act of 
June 2, 1915 (P. L. p 736), what de- 
ceased said as to the cause of a mark 
upon his neck was hearsay, which, 
standing alone, was insufficient to sus- 
tain referee’s findings for claimant. 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312. 


49. Schnable v. Butterick Pub. Co., 
212 N.Y.S. 111, 214 App.Div. 343. 
Compare Lindquest v. Holler, 164 N. 
Y.S. 906, 178 App.Div. 317 (award 
sustained on hearsay and statutory 
presumption). 

[a]. For example, where the de- 
ceased employee fell and injured his 
hand, and during his lifetime hear- 
ings before the state industrial board 
considered solely that injury, testi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutory provisions changing the genera] rule hear- 
say alone may be sufficient to establish causality.°° 
An admission by the employer, through his agent, 
of an injury to the employee in the course of his 
employment may sustain an award, although not 
made on the agent’s personal knowledge of the 


facts.>1 


Expert or medical testimony is not essential to 
establish the facts as to whether death or disability 
resulted from the accident,®? except in cases where 


mony of his widow and others as to 
deceased’s declarations that at time 
of injury he bit his tongue and that 
the result thereof was a cancer was 
hearsay and required corroboration, 
deceased’s affidavit reciting biting of 
tongue not being legal evidence of 
such accidental injury. Schnable_ v. 
Butterick Pub. Co., 212 N.Y.S. 111, 214 
App.Div. 343. 


[b] There must be legal proof to 
corroborate hearsay evidence offered 
to establish the element of causation. 
Schnable v. Butterick Pub. Co., 212 
N.Y.S. 111, 214 App.Div. 343. 


[ce] Corroboration not shown.—In 
the absence of proof that a foreman 
was authorized to report an injury, 
a report signed by the foreman, on 
request of a representative of the in- 
dustrial commission or compensation 
insurer, did not corroborate hearsay 
declarations by the employee before 
his death as to cause of injury. Vilim 
v. Schwartz, 205 N.Y.S. 413, 209 App. 
Dive 118 


50. State Compensation Ins. Fund 
v. Industrial Accident Commission of 
California, 231 P. 996, 195 Cal. 174. 


[a] For example, a wrench or sud- 
den physical exertion claimed to be 
the proximate cause of the employee’s 
injury is provable by hearsay evi- 
dence, which may alone and unaided 
constitute sufficient proof of the 
causal connection of accident and 
injury. State Compensation Ins. 
Fund y. Industrial Accident Commis- 
ive of California, 231 P. 996, 195 Cal. 


51. Fitzgerald v. Lozier Motor Co., 
154 N.W. 67, 187 Mich. 660. 


52. Frank Marra Co. v. Norton, 56 
F.(2d) 246; Baber v. John C. Knipp 
& Sons, 163 A. 862, 867, 164 Md. 55; 
Kucinic v. United Engineering & 
Foundry Co., 168 A. 344, 110 Pa.Super. 
261; Mohr v. Desimone & Sayers, 167 
A. 504, 110 Pa.Super. 44; Bontempt v. 
Suburban Const. Co., 163 A. 46, 107 
Pa.Super. 258; McCoy v. Spriggs, 157 
A. 523, 102 Pa.Super. 500. 


“Medical testimony is not required 
in those cases where by other evi- 
dence facts are shown which fairly 
and logically tend to prove that the 
accident was the efficient cause of the 
condition complained of.’ Baker v. 
John C. Knipp & Sons, supra (where, 
however, it was the combination of 
medical and other testimony that was 
held sufficient to show causality). 


[a] Proof by medical testimony is 
not essential where, ‘‘as here, there 
is such close connection between the 
accident and the injuries as to satis- 
fy a reasonable person as to the cause 
of injuries.”’ Bontempt v. Suburban 
Comet Co., 163 A. 46, 47, 107 Pa.Super. 


[b] “Where the disability com- 
plained of is the natural and probable 
result of the injuries, the fact find- 
ing body may be permitted to so find, 
even in the entire absence of expert 
opinion.” Mohr v. Desimone & Say- 
ers, 167 A. 504, 505, 110 Pa.Super: 44. 


53. Ferst v. ‘Dictograph Products 


« 
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determination.®3 
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there is a serious question resolvable only by skilled 


Such testimony is not necessarily 


conclusive on the issue of causality,5* although it 
should be accorded due weight,°® where honest and 
reasonable,®* and may be sufficient to establish the 
fact of causality or its absence.*7 


Where there is 


sufficient medical testimony to sustain an award, the 


established.®§ 


Corporation, 184 N.Y.S. 422, 193 App. 
Div. 564; HBagle-Picher Lead Co. v. 
Black, 22 P.(2d) 907, 164 Okl. 67; 
Magnolia Petroleum Co. v, Clow, 22 P. 
(2d) 378, 163 Okl. 302; Channing v. 
Payton, 4 P.(2d) 1, 152 Okl. 153; 
Shepard v. Crumby, 293 P. 1049, 146 
Okl. 118; Mohr v. Desimone & Sayers, 
167 A. 504, 110 Pa.Super. 44. 


[a] For example, an award, under 
the Workmen’s Compensation Law, 
in favor of a dictagraph tester, based 
on a finding that his deafness was the 
result of ‘vibrations, was not sus- 
tained’ by his testimony that it was 
his belief that vibrations caused ir- 
ritation and final swelling and bleed- 
ing, without medical evidence to prove 
causal connection between his work 
and the injury. Ferst v. Dictograph 
Products Corporation, 184 N.Y.S. 422, 
193 App.Div. 564. 


54 Kan.—Dinoni vy. Vulcan Coal 
Co., 297 P. 721, 132 Kan. 810. 


Mass.—Dow’s Case, 121 N.E. 19, 231 
Mass. 348. | 


Mo.—Jarnagin vy. Wm. R. Warner 
& Co., (App.) 18 S.W.(2d) 129. 


N.Y.—La Fleur v. Wood, 164 N.Y.S. 
910, 178 App.Div. 397. 


Okl.—Channing v. Payton, 4 P.(2d) 
oto Okie too. 


Utah.—Utah Delaware Mining Co. 
v. Industrial Commission, 289 P. 94, 
76 Utah 187. : 


55. State Compensation Ins. Fund 
vy. Industrial Accident Commission of 
California, 231 P. 996, 195 Cal. 174; 
Hinrichs v. Davenport Locomotive 
Works, 214 N.W. 585, 203 Iowa 1395; 
Cloud vy. Industrial Lumber Co., 135 
SO. Siu, ol larApps ode, IWWVieller av. 
Turnerized Roofing Co., 129 So. 443, 
14 La.App. 150. 


56. Madore v. New Departure Mfg. 
Co., 1384 A. 259, 104 Conn. 709. | 


57. Cal.—Santa v. Industrial Acci- 
dent Commission, 165 P. 689, 175 Cal. 
208. 


Ind.—Retmier y. Cruse, 119 N.E. 32, 
67 Ind.App. 192. 


Ky.—Golden Ash Coal Co. v. Davis, 
294 S.W. 1029, 220 Ky. 224. 


La.—Landry v. Phcenix-Utility Co., 
124 So. 623, 14 La.App. 334. 


Me.—Patrick v. J. B. Ham Co., 111 
A. 912, 119 Me. 510, 18 A.L.R. 427. 


Mich.—Waite v. Fisher Body Cor- 
poration, 196 N.W. 189, 225 Mich. 161. 


N.Y.—Metz v. Gallagher, 229 N.Y.S. 
65, 223 App.Div. 548. 


Pa.—Richkowsky v. Lehigh Valley 
Coal Co., 120 A. 551; 276 Pa. 577. 


[a] Preponderance of expert testi- 
mony that ulcers causing the em- 
ployee’s death cannot be produced by 
external trauma, and that injury was 
not contributing cause of death, re- 
quired judgment denying compensa- 
tion. Landry v. Phcenix-Utilify Co., 
124 So. 623, 14 La.App. 334. 


[b] Unrebutted testimony of two 
specialists and a general practitioner 


exact cause of infection need not be conclusively 
Where expert evidence is relied on 
to show that death or disability resulted from the 


that disease, not accident, caused 
loss of compensation claimant’s eye, 
must be accepted. Sweet v. Louisiana 
Long Leaf Lumber Co., 138 So. 171, 
18 La.App. 238. 


[c] Lowered resistance.—(1) Evi- 
dence that the employee’s toe was 
severely bruised, and remained dis- 
colored and swollen until his death 
about two months later from lobar 
pneumonia, and an expert’s testimony 
that such an injury would run the 
constitution down and make the body 
more susceptible to pneumonia, sup- 
ported an award of compensation. 
Waite v. Fisher Body Corporation, 196 
N.W. 189, 225 Mich. 161. (2) Medical 
testimony that the employee’s injury 
resulted in nephritis, which lowered 
his power to resist an attack of tuber- 
culosis, etc., held to sustain the in- 
dustrial commission’s finding that in- 
jury accelerated his disease and caus- 
ed his death earlier than it would oth- 
erwise have occurred. Retmier v. 
Cruse, 119 N.E. 32, 67 Ind.App. 192. 


{d] Impairment of hearing.—Ex- 
pert testimony that trauma, acting 
through syphilitic -condition, may 
cause deafness, justified a finding that 
the employee’s deafness was so caus- 
ed, where no other cause was assign- 
ed. Brooks v. Lewis-Chambers Const. 
Co., 128 So. 321, 13 La.App. 402. 


[e] Effect of strain.—-(1) Expert 
testimony that the increased blood 
pressure occasioned by lifting grain 
sacks might have ruptured a blood 
vessel weakened by disease, was suf- 
ficient to sustain the finding of the 
chairman of the industrial accident 
commission that the death was caused 
by an accident arising out of the em- 
ployment. Patrick v. J. B. Ham Co., 
111 A. 912, 119 Me. 510, 13 A.L.R. 427. 
(2) Testimony of medical experts was 
held competent and sufficient to sus- 
tain a finding that cardiac collapse 
and death resulted from overstrain 
in removing a buggy from one loca- 
tion to another. Tracey v. Philadel- 
phia & Reading Coal & Iron Co., 112 
A. 740, 270 Pa. 65. (3) Testimony by 
an employee that his back was hurt 
when lifting a heavy piece of tim- 
ber, that he at once notified his em- 
ployer and quit work, and was con- 
tinuously ill at his home from that 
time until he went to the hospital, 
with testimony by the physician who 
performed the operation on him at 
the hospital that all his trouble was 
due to the injury, is sufficient to sus- 
tain the referee’s award of compensa- 
tion for that disability, although oth- 
er doctors would not say the subse- 
quent ill health was due to the acci- 
dent. Richkowsky vy. Lehigh Valley 
Coal Co., 120 A. 551, 276 Pa. 577. 


58. Royal Indemnity Co. v. Indus- 
trial Accident Commission, 233 P. 381, 
70 Cal.App. 435. 


[a] For example, the exact cause 
of infection following injury need not. 
be demonstrated beyond possibility 
of doubt, where there is sufficient 
medical testimony to sustain award. 
Royal Indemnity Co. v. Industrial Ac- 
cident Commission, 233 P. 381, 70 Cal. 
App. 435. 
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accident, the physician’s testimony should be to the 
effect that, in his professional opinion, the condition 
did, or most probably did, result from the accident,5® 
although the witness need not express absolute cer- 
tainty,°° and that it resulted from the stated cause, 
and not merely from one of two or more causes,°! 
and expert evidence that the accident “might” have 
caused the condition is not of itself sufficient to estab- 
lish such fact,®? although medical testimony of “pos- 
sibility” may be sufficient to establish causation 
where corroborated by other and nonmedical evi- 
dence,®* as in the ease of injuries so naturally and 
directly connected with the accident that proof of 
causality does not depend upon expert evidence.** 
Causality may not be shown by notes interpreting 
X-ray pictures where the physician making the same 
is not called to verify either.*° The report of an 
examining physician may be entitled to more weight 
than statements contained in medical books.®* 


59. Frank Marra Co. v. Norton, 56 
F.(2d) 246; Dopkin v. Philadelphia & 


weight “possibly” 
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Where medical testimony is based on incomplete 
data it is not sufficient to establish facts as te 
causality.°7 Medical opinions as to cause based upon 
a state of facts not shown to exist are insufficient 
to raise a conflict in the evidence when opposed to 
other medical opinions which are based on the exist- 
ing facts or expressed by physicians who treated 
the patient.®§ 


Source of germ. Where an employee suffers a 
germ disease, a preponderance of probabilities may 
be sufficient to establish the source from which he 
got the germ.®® 


[§ 930] (3) Connection of Accident with Employ- 
ment. The cases are frequent in Which the evidence 
has been held sufficient or insufftcient to establish 
an accident or injury arising out of and in the course 
of employment,’° or one or the other of such ele- 


ration, 240 N.W. 725, 213 Iowa 1134; 


indirectly caused]| Kingston-Pocahontas Coal Co. v 


Reading Coal & Iron Co., 145 A. 707, 
296 Pa. 71; Rushonosky v. Lehigh 
Valley Coal Co., 141 A. 851, 293 Pa. 
150; Gibb v. New Field By-Products 
Coal mCosumoon Aqwia0ds 287, Paw is 00% 
Mauchline vy. State Ins. Fund, 124 A. 
168, 279 Pa. 524; Farran v. Curtis 
Pub. Co. 120 _ A: 644, 276. Pa) 553; 
Flour v. Pennsylvania R. Co., 99 Pa. 
Super. 170. 


60. W. E. Gunn & Co. v. Woody, 39 
S.W.(2d) 998, 239 Ky. 528; Ripani v. 
Dittman, 146 A. 562, 297 Pa. 124; Far- 
ran v. Curtis Pub. Co., 120 A. 544, 276 
Pa. 553; Jones v. United Iron & Metal 
Co,, 99 Pa.Super. 394. 


[a] 
of employee’s eyes might reasonably 
have been result of accident was held 
sufficient to sustain the compensation 
board’s award. W. E. Gunn & Co. v. 
Woody, 39 S.W.(2d) 998, 239 Ky. 528. 


61. Frank Marra Co. vy. Norton, 56 
F.(2d) 246. 


62. U.S.—Frank Marra Co. v. Nor- 
ton, supra. 


Conn.—Madore v. New Departure 
Mfg. Co., 1384 A. 259, 104 Conn. 709. 


Ill.— Sanitary Dist. of Chicago v. 
Industrial Commission, 175 N.E. 372, 
343 Ill. 236. 


N.Y.—Carolan v. R. Hoe & Co., 212 
N.Y.S. 73, 214 App.Div. 356. 


Pa.—-Anderson vy. Baxter, 132 A. 358, 
285 Pa. 443; Gausman v. R. T. Pear- 
son Co., 131 A. 247, 284 Pa. 348; Fink 
v. Shelden Axle & Spring Co., 113 A. 
666, 270 Pa. 476; Tracey v. Philadel- 
phia & Reading Coal & Iron Co., 112 
A. 740, 270 Pa. 65; Luckenbill v. Phil- 
adelphia & Reading Coal & Iron Co., 
93 Pa.Super. 438; Whelen y. Eastern 
Coal Dock Co., 80 Pa.Super. 154, 157. 


Utah.—Continental Casualty Co. v. 
Industrial Commission, 221 P. 852, 63 
Utah 59; Chief Consol. Mining Co. v. 
Salisbury, 210 P. 929, 61 Utah 66. 


‘“‘Where the evidence of medical ex- 
perts is necessary to establish con- 
nection between the result complained 
of and the cause alleged, the case is 
not made out by the testimony of 
such experts to the effect that the in- 
jury might have resulted from the 
attributed cause. It must, at least, 
be made to appear that, taken [tak- 
ing] into consideration all the facts, 
the result most probably arose from 
the cause alleged.’’ Whelen vy. East- 
ern Coal Dock Co., supra. 


[a] For example, expert testimo- 


Medical proof that condition 


employee’s death did not warrant a 
finding that death resulted from the 
strain. Metz y. Gallagher, 229 N.Y.S. 
65, 223 App-Div. 548. 


63. Madore v. New Departure Mfg. 
Co., 184 A. 259, 104 Conn. 709; Loef- 
fler v. Western Electric Co., 163 A. 
322,107 Pa.Super. 326; Flour v. Penn- 
sylvania R. Co., 99 Pa.Super. 170. 


east Davis v. Davis, 80 Pa.Super. 
65. Vincent v. Otis Elevator Co., 


212 N.Y.S. 76, 215 App.Div. 741. 


{a] For example, a finding that 
claimant, at the date of the accident, 
suffered from a tubercular condition, 
which became activated by the acci- 
dental injury, based on certain notes 
interpreting X-ray pictures, made by 
a physician, not called to verify pic- 
tures or notes, did not support a com- 
pensation award. Vincent v. Otis El- 
pagher Co., 212 N.Y.S. 76, 215 App.Div. 


66. Hart v. Industrial Accident 
Commission of California, 235 P. 748, 
71 Cal.App. 542. 


67. Rossiter v. Becker, 17 Pa.Dist. 
&Co. 225. 


68. Nielsen v. State Industrial Ac- 
cident Commission, 13 P.(2d) 517, 125 
Cal.App. 210. 


69. Pfister & Vogel Leather Co. v. 
Industrial Commission of Wisconsin, 
215 N.W. 815, 194 Wis. 131. 


70. [a] Evidence held sufficient. 
—(1) Generally. Ex parte Louisville 
& N. R. Co., 94 So. 289, 208 Ala. 216; 
Fred Harvey Co. v. Industrial Com- 
mission, (Ariz.) 15 P.(2d) 949; Asso- 
ciated Indemnity Corporation v. State 
Industrial Accident Commission, 12 
P. (2d) 1075, °124' Cal-App. 378%" U.S: 
Fidelity & Guaranty Co. v. Waymick, 
155 S.E. 366, 42 Ga.App. 177 [aff 159 
S.E. 564, 173 Ga. 67]; Porter v. In- 
dustrial Commission, 186 N.E. 110, 352 
Ill. 392; Swift & Co. v. Industrial 
Commission, 183 N.B. 476, 350 Ill. 413; 
Peabody Coal Co. vy. Industrial Com- 
mission, 181 N.E. 622, 349 Ill. 160; 
Charles E. Reed & Co. v. Industrial 
Commission, 159 N.E. 777, 328 Ill. 345; 
Ascher Bros. Amusement Enterprises 
v. Industrial Commission, 142 N.E. 
488, 311 Ill. 258; Wabash Ry. Co. v. 
Industrial Commission, 121 N.E. 569, 
286 Ill. 194; Decatur Ry. & Light Co. 
v. Industrial Board of Illinois, 114 N. 
EB. 915, 276 Ill. 472; Willida Dairy 
Co. v. Anglin, (Ind.App.) 185 N.E. 289; 
Walker v. Speeder Machinery Corpo- 


Maynard, 273 S.W. 34, 209 Ky. 431; 
Big Elkhorn Coal Co. vy. Burke, 267 
S.W. 142, 206 Ky. 489; Wardwell’s 
Case, 116 A. 447, 121 Me. 216; Mail- 
man vy. Record Foundry & Machine 
Co., 106 A. 606, 118 Me. 172; Town- 
send Grace Co. v. Ackerman, 148 A. 
122, 158 Md. 34; Pucillo’s Case, 181 
N.E. 121, 279 Mass. 215; Sullivan’s 
Case, 134 N.E. 393, 241 Mass. 36; In 
re Uzzio, 117 N.E. 349, 228 Mass. 331; 
Simpson y. Michigan Valve & Found- 
ry Co., 245 N.W. 803, 260 Mich. 543; 
Zoladtz v. Detroit Auto Specialty Co., 
172 N.W. 549, 206 Mich. 349; Bliss v. 
Swift & Co., (Minn.) 248 N.W. 754: 
Lampi v. Koponen, 226 N.W. 475, 178 
Minn. 133; Cunnien ¥. West Pub. Co., 
224 N.W. 244, 177 Minn. 39; Young v. 


| Bjornes, 206 N.W. 933, 165 Minn. 473; 


Butch v. Shaver, 184 N.W. 572, 150 
Minn. 94; Wold v. Chevrolet Motor 
Co., 179 N.W. 219, 147 Minn. 17; State 
v. District Court of Hennepin County, 
172 N.W. 897, 143 Minn. 144; State v. 
District Court of Stearns County, 163 
N.W. 667, 137 Minn. 318; Murphy v. 
St. Louis County Water Co., (Mo. 
App.) 54 §.W.(2d) 69; Seifert v. Heil 
Packing Co., (Mo.App.) 52 S.W.(2d) 
579; Cottingham,v. General Material 
Co., (Mo.App.) 50 S.W.(2d) 661; Na- 
tions v. Barr, (Mo.App.) 43 S.W.(2da) 
858; Hill v. Edward F. Guth Co., (Mo. 
App.) 35 S.W.(2d) 924; George T. 
Newell, Jr., Inc., v. Workmen’s Com- 
pensation Bureau of State of New 
Jersey, 163 A. 891, 110 N.J.Law 25 
[aff 159 A. 316, 10 N.J.Misc. 405]; 
North Jersey Foundry Co. v. Macchi- 
arelli, 165 A. 578, 11° N.J.Misc. 281; 
Fogarty v. Biscuit Co., 116 N.E. 346, 
221 N.Y. 20; Santo v. Davis Brown, 
Inc., 197 N.Y.S. 12, 204 App.Div. 850; 
Sullivan v. Industrial Engineering 
Co., 158 N.Y¥.S. 970, 173 App.Div. 65; 
West v. East Coast Fertilizer Co., 160 
S.E. ROD A ZOLUN- OC. 56 sunita Ole Kimsey 
Heating & Plumbing Co. vy. House, 4 
P.(2d) 59, 152 Okl. 200; Kirsch vy. 
Benham, 1 P.(2d) 652, 151 Okl., 2p 
United Brick & Tile Co. v. Huffman, 
300 P. 626, 150 Okl. 9; Hidden Treas- 
urer Coal Co. v. Urist, 240 P. 640, 112 
Okl. 245; D. H. Peery Estate v. In- 
dustrial Commission of Utah, 7 P.(2d) 
269, 79 Utah 8; Liyely v. State Com- 
pensation Com’r, (W.Va.) 167 S.B. 
583; Serbino v. Proctor, [1916] 1 A. 
C. 464, W.C.&I. 30; Saddington v. In- 
slip Iron Co., Ltd., 87 L.J.K.B. 184: 
Hewitt v. Stanley Brothers, Ltd., 109 
L.T.Rep.N.S. 384; Walker v. Wynn, 
Timmins & Co,, Ltd., 15 B.W.C.C. 122° 
Re Vance, (N.S.) [1933] 1 Dom.L.R. 
393. (2) Accidental discharge of fel- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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low workman’s pistol. Chambers -v. 
Union Oil Co., 153 S.E. 594, 199 N.C. 
28. (8) Acute dilatation of miner’s 
heart, caused by breathing of noxious 
mine gases, shown not occupational 
disease, but injury arising out of and 
in course of employment. Dille v. 
Plainview Coal Co., (Iowa) 250 N.W. 
607. (4) Airplane accident. Crutcher 
v. Curtiss-Robertson Airplane Mfg. 
Co, (Mo.) 52 S.W.(2d) 1019. (5) 
Asphyxiation of ditch digger while 
attempting to mend gas leak. Pub- 
lic Service Co. of Colorado v. Indus- 
trial Commission of Colorado, 249 P: 
1094, 80 Colo. 206. (6) Attempting to 
unhook chain from loaded coal car 
preparatory to oiling. Litchfield & M. 
Ry. Co. v, Infdustrial Commission, 178 
N.E. 69, 345 Ill. 260. (7) Attorney’s 
office assistant. Koppe v. Hilton & 
Thompson, 223 N.W. 787, 176 Minn. 
508. (8) Blood poisoning. Sloss- 
Sheffield Steel & Iron Co. v. House, 
116 So. 167, 217 Ala. 422 (contracted 
while taking care of mules); McRae 
v. Morgan & Wright, 171 N.W. 394, 
205 Mich. 493 (scratch received while 
cleaning bull gear); State v. District 
Court, Hennepin County, 165 N.W. 
478, 139 Minn. 30; Hayward v. West- 
leigh Colliery Co., [1915] A.C. 540, 8 
BoW.G.C.,, 278 [rev 7 BIW.G.C. 53). 
(9) Bronchitis and emphysema aris- 
ing out of and in course of employ- 
ment where noxious gases and fumes 
were present. Johnson’s Case, 181 N. 
E. 761, 279 Mass. 481. (10) Cinders 
blown into eye on opening damper. 
Eagle Picher Lead Go. v. Industrial 
Commission, 179 N.E. 88, 346 Ill. 471. 
(11) Circus.employee. Hagenback v. 
Leppert, 117 N.E. 531, 66 Ind.App. 
261. (12) Contact with saw. Duncan 
v. Kansas City Packing Box Co., 204 
P. 548, 110 Kan. 494. (13) Crushed in 
elevator shaft while getting receipts. 
E. E. Walsh Teaming Co. v. Indus- 
trial Commission, 125 N.E. 331, 290 
Ill. 536. (14) Dead body found at 
bottom of stairway leading from 
basement in which employee had been 
at work. De Mann v. Hydraulic En- 
gineering Co., 159 N.W. 380, 192 Mich. 
594. (15) Death of workman at coal 
chute in railroad yards, while on way 
to depot to get line up. Kearns v. 
Reed, 12 P.(2d) 820,136 Kan. 36. (16) 
Dropping things on toe. Mallory’s 
Case, 120 N.E. 591, 231 Mass. 225 
(plank dropped on toe by stock cut- 
ter); Bunker v. Motor Wheel Cor- 
poration, 204 N.W. 110, 281 Mich. 334 
(wheel). (17) Drowning. De Mar- 
tino v. City of New Haven, 159 A. 345, 
114° Conn. 519; Curtis v.o St. Louis 
Material & Supply Co., (Mo.App.) 54 
S.W.(2d) 736; Southern v. Morehead 
Cotton Mills Co., 156 S.E. 861, 200 N. 
C. 165; Kerr or Lendrum v. Ayr 
Steam Shipping Co., Ltd., [1915] A.C. 
217. (18) Blectrician’s apprentice 
struck by descending elevator. Mc- 
Kugo v. Industrial Commission, 161 
NE: 86, 330 Tl. 70." (19) Hlectric 
shock. Ex parte Todd Shipbuilding 
& Dry Docks Co., 103 So. 447, 212 Ala. 
477; Bushing v. Iowa Ry. & Light 
Co., 226 N.W. 719, 208 Iowa 1010; 
Dean v. Benton Harbor-St. Joe. Ry. 
& Light Co., 203 N.W. 952, 231 Mich. 
23. (20) Epidemic meningitis of hos- 
pital interne. Arquin v. Industrial 
Commission, 181 N.E. 613, 349 Ill. 
220. (21) Freezing to death. King 
v. Alabam’s Freight Co., 298 P. 634, 
38 Ariz. 205. (22) Garage employee, 
thrown from customer’s motor cycle 
while driving it trom second to first 
floor. Lumpkin v. Sheidley Realty 
Co., (Mo.App.) 53 S.W.(2d) 386. (23) 
Heat stroke. Sheehan Pipe Line Co. 
v. Cruncleton, 22 P.(2d) 112, 163 Okl. 
205. (24) Hernia. Page v. State Ins. 
Fund, (Idaho) 22 P.(2d) 681; Mills’ 
Case, 155 N.E. 423, 258 Mass. 475 [foll 
McLaughlin’s Case, 155 N.E. 927, 259 
Mass. 25]; Butler’s Case, 137 N.E. 
175, 248 Mass. 166; Babich v. Oliver 


® 
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Iron Mining Co., 195 N.W. 784, 202 N. 
W. 904, 157 Minn. 122; Re Eddles and 
School District of Winnipeg, 22 Man. 
240, 2 Dom.L.R. 696, 21 West.L.R. 214, 
2 West.Wkly. 265. (25) Janitor in- 
jured recovering keys. Wright v. 
Keltner, 159 N.E. 433, 87 Ind.App. 233. 
(26) Lead poisoning of glass factory 
worker. Fennell’s Case, 178 N.E. 655, 
277 Mass. 492. (27) Loss of eye while 
handling cement. Kraker y. Nett, 180 
N.W. 1014, 148 Minn. 139. (28) Me- 
chanic oiling moving traction engine, 
which had been in woods for six 
years, and might have been found to 
need such oiling. Hufford v. Living- 
ston, 137 N.E. 279, 79 Ind.App. 519. 
(29) Mine truck driver killed by gas 
poisoning. Cabe v, Parker-Graham- 
Sexton, 162 S.E. 223, 202 N.C. 176. 
(30) Mistaking fire door for door to 
stairway and falling down elevator 
shaft. Hughes’ Case, 175 N.E. 95, 274 
Mass. 540. (31) Moving office furni- 
ture down steps and injuring knee. 
Paul v. Skelly Oil Co., 7 P.(2d) 738, 134 
Kan. 636. (32) News vendor struck 
by subway train while emptying on 
the tracks a pail of water used in his 
duties. Ward & Gow vy. Krinsky, 42 
S.Ct. 529, 259 U.S. 503, 66 L.Ed. 1033, 
28 A.L.R. 1207 [aff 182 N.BH. 8738, 231 
INGWin 0525.46 (33) Night watchman. 
Supica v. Armour & Co., 293 P. 483, 
131 Kan. 756 (fell through roof); 
Southern v. Morehead Cotton Mills 
Co., 156 S.E. 861, 200 N.C. 165. (384) 
Nurse riding bicycle. Clapham v. 
David, 251 N.Y.S. 245, 232 App.Div. 
458. (35) Oil lease employee injured 
while moving tent to new location. 
Prairie Oil & Gas Co. v. McNellis, 
293 P. 1026, 146 Okl. 204. (36) Oper- 
ating winch. Charlock vy. M. W. Kel- 
logge Co., 132 A. 297, 4 N.J.Misc. 260. 
(37) Overheating while handling 
heated metal sheets at rolling mili. 
Chapman Price Steel Co. v. Bertels, 
177 N.E. 76, 92 Ind.App. 634. (38) 
Piece of wire entering a weaver’s 
toe. Marchavich’s Case, 124 A. 209, 
123 Me. 495. (39) Railway guard 
found injured on line. Sheehy v. 
Great Southern & Western Rail. Co., 
40 Aree Ry) © V6 Ty ibrar CHy 292%: 
(40) Shock from escaping steam. 
Monk vy. Charcoal Iron Co. of America, 
224, N.W. 354, 246 Mich. 198. (41) 
Special officer. Vincent v. New York 
Rapid Transit Corporation, 226 N.Y.S. 
482, 223 App.Div. 153. (42) Spent 
morning flushing hot pulp out of 
basement, due to breaking of pipe. 
United Paperboard Co. v. Lewis, 117 
N.E. 276, 65 Ind.App. 356. (48) Sta- 
bleman injuring back while lifting 
heavy grain bags. Jarvis’ Case, 174 
N.E. 484, 274 Mass. 305. (44) Sun- 
stroke. Reiter-Foster Oil Co. v. Brod- 
erson, 19 P.(2d) 142, 162 Okl. 73. 
(45) Taking temperature of boiling 
sherry wine in a tank, and sustaining 
injury by explosion of alcoholic 
fumes. Myers v. Industrial Accident 
Commission, 218 P. 11,.191 Cal. 673. 
(46) Taxi driver murdered by passen- 
ger. Maher v. Duluth Yellow Cab Co., 
215. N.W. 678, 172 Minn. 439. (47) 
Teamster. Heinze v. Industrial Com- 
mission, 123 N.E. 598, 288 Ill. 342; 
Suburban Ice Co. v. Industrial Board, 
113 N.B. 979, 274 Ill. 680. (48) Test- 
ing out horse with acquiescence of 
general manager. Pridgen y. Mur- 
phy, 160 S.E. 701, 44 Ga.App. 147. 
(49) Toluol poisoning. Blosck’s 
Case, 279 UNE. 223,277, Mass. 451. 
(50) Window worker. Peters Ma- 
chinery Co. v. Industrial Commission, 
179 N.E. 112, 346 1ll. 403. (51) Work- 
ing around sawmill. Durrin v. Meehl, 
204 NeW 122, 163° Minn. 325. (52) 
Yardmaster killed while searching for 
owner of automobile. McDonnell v. 
Swift & Co., 259 P. 695, 124 Kan. 327. 


[b] Evidence held insufficient.— 
(1) Generally. Young vy. Hodgman & 
MacVicar, (Ariz.) 26 P.(2d) 355; Wal- 
ter v. Industrial Accident Commis- 
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sion, 289 P. 627, 209 Cal. 635; H. C. 
Lallier Construction & Engineering 
Co. v. Industrial Commission, 17 P. 
(2d) 5382, 91 Colo, 598; Lyons v. Fox 
New England Theatres, 153 A. 778, 
112 Conn. 691; Thompson-Starrett 
Co. v. Johnson, 163 S.E. 745, 174 Ga. 
656 [conformed 164 S.E. 910, 45 Ga. 
App. 395]; Peyton v. Fidelity & Ca- 
sualty Co. of New York, (Ga.App.) 
171 S.E. 392; Georgia Casualty Co- 
v. Kilburn, 138 S.E. 257, 36 Ga.App. 
761; Standard Oil Co. v. Industrial 
Commission, 171 N.E. 165, 339 Ill. 252; 
Ryan v. Industrial Commission, 160 
N.E. 353, 329 Ill. 209; American 
Bridge Co. v. Industrial Commission, 
159 N.E. 359, 328 Ill. 278; Chicago 
Daily News Co. v. Industrial Commis- 
sion, 187 N.E. 797, 306 Ill. 212; C. E. 
Peterson & Co. v. Industrial Board of 
Illinois, 117 N.E. 1033, 281 Ill. 326; 
Alexandria Metal Products Co. v. 
Newsome, (Ind.App.) 185 N.E. 520; 
Holliday yv. National Malleable & 
Steel Castings Co., (Ind.App.) 183 N. 
E. 407; Antonew v. N. W. States. 
Portland Cement Co., 216 N.W. 695, 
204 Iowa 1001; Hubbard v. Republic 
Motor Truck Co., 185 N.W. 715, 216 
Mich. 358; Kennelly v. Stearns Salt 
& Lumber Co., 157 N.W. 378, 190 Mich. 
628; Anderson v. McGowan, 244 N.W. 
816, 187 Minn. 226; State v. Indus- 


trial Commission of Minnesota, 193 
N.W. 34, 155 Minn. 150; Weiler v. 
Peerless White Lime Co., (Mo.App.) 


64 S.W.(2d) 125; Keithley v. Woods 
Bros. Const. Co., (Mo.App.) 56 S.W. 
(2d) 628; Lekomitros v. R. C. Can 
Co., (Mo.App.) 46 S.W.(2d) 963; Smith 
v. Levis-Zukoski Mercantile -Co., 14 
S.W.(2d) 470, 223 Mo.App. 743; Bart- 
lett v. Baton, 243 N.W. 772, 123 Neb. 
599; Standard Water Systems Co. of 
New Jersey v. Ort, 166 A. 335, 110 N. 
J.Law 586 [rev 160 A. 523, 10 N.J. 
Mise. 659]; Helminsky v. Ford Mo- 
tor Co., 162 A. 189, 10 N.J.Mise. 1042 
[aff 168 A. 420, 111 N.J.Law 369]; 
Griesbach v. Adam Black & Sons, 161 
A. 650, 10 N.J.Mise. 895; George T. 
Newell, Jr., Inc.,, v.§ Workmen’s Com- 
pensation Bureau, 157 A. 243, 9 N.J. 
Mise. 1123; Berman vy. Levenstein, 
154 A. 110, 9 N.J.Mise. 378; Maxwell 
v. Ruabon Coal & Coke Co., 86 L.J.K. 
B. 428, [1917] W.C.&I. 36; Dyhouse 
v. Great Western Rail. Co., 109 L.T. 
Rep.N.S. 193; Have v. Fernhill Col- 
lieries, 107 L.T.Rep.N.S. 508; Mil- 
ler v. Jenson & Nicholson, Ltd., [1918] 
W.C.&I. 61. (2) Blood poisoning, 
Wiio v. Quiney Mining Co., 187 N.W. 
249, 217 Mich. 476. (8) Cemetery em- 
ployee taking ‘whiff’ of spraying so- 
lution for shrubbery. Shepherd vy, 
Washington Park Cemetery Ass’n, 
(Ind.App.) 186 N.E. 356. (4) Coal 
miner. Battle Creek Coal & Coke Co. 
v. Martin, 290 S.W. 18, 155 Tenn, 34. 
(5) Codperage company employee 
temporarily going out of the build- 
ing in which he worked and killed on 
employer’s switch track. Piske  v. 
Brooklyn Cooperage Co., 78 So. 734, 
143 La. 455. (6) Creamery manager 
dying from dynamite explosion. Ny- 
quist v. Iron River Creamery Co., 
245 N.W. 800, 260 Mich. 537. (7) 
Engineer of trawler. Gilbert v. The 
Steam Trawler Nizam, [1910] 2 K.B. 
555, 3 B.W.C.C. 455. (8) Hernia. 
Gardiner v. Cochran Chair Co., 134 
N.B. 8738, 78 Ind.App. 94. (9) House- 
keeper injured when returning from 
party in guest’s room. Independence 
Indemnity Co. v. Sprayberry, 156 S.E. 
230, 171 Ga. 565 [rev 152 S.E. 125, 41 
Ga.App. 1383]. (10) Janitor falling 
down air shaft. MacDonald’s Case, 
178. N.E. 647, 277 Mass. 418. (11) 
Lack of normal inhalation, caused by 
breathing gas while working at brick 
kiln, shown not result of “accident 
arising out of and in course of em- 
ployment.” Brewer v. Veedersburg 
Paver Co., 177 N.E. 74, 92 Ind.App. 
547. (12) Lead poisoning where time 
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ments, such as an accident or injury arising out of! | or in the course of’? the employment, as in the case 


of contracting disability was inde- 
terminate. Breault’s Case, 170 N.E. 
54, 270 Mass. 256. (18) Night watch- 
man. Valentine v. Weaver, 228 S.W. 
1036, 191 Ky. 37. (14) Outside rail- 
road employee fatally injured by at- 
tempting to start fire in telegraph of- 
fice heater by use of live coals and 


kerosene. Bouler y. St. Louis-San 
Francisco Ry. Co., 139 So. 289, 224 
Ala. 211. (15) Sales manager killed 


while unloading Steel. Cohen sv. 
Birmingham Fabricating Co., 139 So. 
97, 224 Ala. 67. (16) Truck driver, 
coming into contact with poison ivy. 
Adams _v. Superior Oil Corporation, 
249 P. 700, 120 Okl. 2. (17) Typhoid. 


Chase v. Industrial Commission, 
(Utah) 17 P.(2d) 205. (18) Unex- 
plained disappearance of seaman. 


Rourke v. Holt & Co., [1917] 2 Ir. 318; 
Shea v. Wilson & Co., 50 Ir.L.T. 73, 9 
B.W.C.C. 633; Burwash y. Leyland & 
Co., Ltd., 107 L.T.Rep.N.S. 735; Lynch 
v. Crown Steamship Co., [1916] S.C. 
695, 9 B.W.C.C. 652. (19) Well drill- 
er’s employee struck by train. Twidt 
Me Larson, 219 N.W. 556, 174 Minn. 
420. 


71. [a] Shown to have arisen out 
of employment.—(1) Generally. Lib- 
erty Mut. Ins. Co. v. Williams, 161 S. 
E. 858, 44 Ga.App. 452; Panther Creek 
Mines v. Industrial Commission, 179 
N.E. 857, 347 Ill. 348; Heyworth v. 
Industrial Commission, 151 N.E. 920, 
321 Ill. 298; Indian Creek Coal & 
Mining ’Co. v. Calvert, 119 N.E. 519, 
120 N.E. 709, 68 Ind.App. 474; Jones 
v. Eppley Hotels Co., 227 N.W. 153, 
208 Iowa 1281; Schulte v. Grand Un- 
ion Tea & Coffee Co., (Mo.App.) 43 
S.W.(2d) 832; Machala vy. State Com- 
pensation Com’r, 155 S.E. 169, 109 W. 
Va. 413. (2) Acting under foreman’s 
direction to watch torch at gas well. 
Indian Territory Illuminating Oil Co. 
v. Crow, 296 P. 451, 147 Okl. 229. (3) 
Body found on pavement under win- 
dow of mill where employed. Sparks 
Milling Co. v. Industrial Commission 
127 N.E. 737, 293 Ill. 350. (4) Burned 
while repairing blowtorch used in 
employment to repair frozen pipes. 
Soares’ Case, 169 N.E. 414, 270 Mass. 
3. (5) Drowning (Miller v. Beil, 129 
N.E. 493, 75 Ind.App. 13), as where 
(6) cook on ship last seen resting in 
bunk; body found in sea next day 
(Kerr v. Ayr Steam Shipping Co., 7 
B.W.C.C. 801, 30 T.L.R. 664 [rev 6 B. 
W-.C:C: 326) [1913] S:Cx 332})-_ (@) 
Fall from bicycle. Howard vy. Row- 
sell; 7 B.W.C.C. 552,111 1..T.Rep.N.S. 
771. (8) Fall of aged watchman on 
dirty floor followed by death from 
erysipelas. Bagley’s Case, 152 N.E. 
882, 256 Mass. 593. (9) Freezing. 
State v. District Court of St. Louis 
County, 164 N.W. 585, 138 Minn. 131, 
L.R.A.1918C 116. (10) Heat stroke 
or prostration. Pearson v. Ford Mo- 
tor Co., 242 N.W. 721, 186 Minn. 155; 
Schulz v. Great Atlantic & Pacific Tea 
Co., (Mo.) 56 S.W.(2d) 126. (11) Her- 
nia. Atamian’s Case, 163 N.E. 194, 
265 Mass. 12. (12) Infectious disease 
eaught from passengers on_ ship 
where employed. Todd Dry Docks v. 
Marshal, 49 F.(2d) 621 [aff 61 F.(2d) 
671]. (13) Mine brusher killed by 
powder explosion. Pugh v. Dudley, 
7 B.W.C.C. 528. (14) Overcome by 
monoxide gas while working on em- 
ployer’s automobile. Bissinger & Co. 
vy. Industrial Accident Commission, 
287 PP. 540, 105) 'Cal-App., 444) S15) 
Pursuing customary course near rail- 
road tracks when killed by train. 
Chicage Packing Co. v. Industrial 
Board of Illinois, 118 N.E. 727, 282 
TIE 49i7. (16) Rightfully descend- 
ing by freight elevator. Detwiler v. 


Consumers’ Power Co., 233 N.W. 350, 
252 Mich. 79. (17) Using tractor in 
towing mired truck. Smith v. Leslie, 
151 NE. 17, 85 Ind.App. 186. (18) 
Workman found under scaffold from 
which he had fallen. Roberts v. Trol- 
lop, 7 B.W.C.C. 678. 


[b] Not shown to have arisen out 
of employment.—(1) Generally. Cali- 
fornia Notion & Toy Co. v. Industrial 
Accident Commission, 210 P. 524, 59 
Cal.App. 225; Cruzan v. Industrial 
Commission, 183 N.-E. 334, 350 Ill. 407; 
Ira J. Mix Dairy Co. v. Industrial 
Commission, 139 N.E. 926, 308 Ill. 549; 
McDaniel v. Roseland Box Co., 136 So. 
752, 18 La.App. 136; Slacum v. Jol- 
ley, 1388 A. 244, 153 Md. 343; Foster’s 
Case, 1386 N.E. 77, 242 Mass. 386; In 
re Dube, 116 N.E. 234, 226 Mass. 591; 
In re Sanderson’s Case, 113 N.E. 355, 
224 Mass. 558; De Moss v. Evens & 
Howard Fire Brick Co., (Mo.App.) 57 
S.W.(2d) 720; Hansen y. Constr. Co., 
120 N.E. 693, 224 N.Y. 331; Willmus 
v. U. S. Hoffman Machinery Corpo- 
ration, 215 N.Y.S. 643, 216 App.Div. 
616; Kelly v. Nichols, 191 N.Y.S. 445, 
199 App.Div. 870; Gale v. Munro, 184 
N-Y.S:* 413, 193 App.Div. 561; -In -re 
Whalen, 173 N.Y.S, 856,.186 App.Div. 
190; Belle City Mallteable Iron Co. v. 
Industrial Commission, 192 N.W. 
1010, 180 Wis. 344. (2) Accidental 
discharge of own gun. Clarke v. 
Minnetonka & White Bear Nav. Co., 
218 N.W. 170, 174 Minn. 50; Larsen 
v. L. A. Larsen Co., 211 N.W. 330, 169 
Minn. 370. (3) Box company em- 
ployee, killed on drying machine. 
State ex rel. Probst v. Haid, (Mo.) 62 
S.W.(2d) 869 [quashing cert (App.) 
52 S.W.(2d) 501]: (4) Drowning. 
Wisconsin Steel Co. v. Industrial 
Commission, 123 N.E. 295, 288 Ill. 206; 
Spencer v. Liberty, 86 L.J.K.B. 1381, 
[1917] W.C.&I. 293; Mitchell v. S. S. 
Saxon, 5 B.W.C.C. 623. (5) Fall from 
chair at employer’s plant, where not 
disclosed what employee was doing 
toward employment. Gamble _ v. 
Board of Public Utilities of Kansas 
City, 19 P.(2d) 729, 137 Kan. 227. (6) 
Fatal fall from factory window. 
Joseph v. United Kimono Co., 185 N. 
Y.S. 700, 194 App.Div. 568. (7) Gon- 
orrheal infection. Voelz v. Indus- 
trial Commn., 152 N.W. 830, 161 Wis. 
240. (8) Heat stroke. Uribe v. 
Woods Bros. Const. Co., 246 N.W. 233, 
124 Neb. 248. (9) Hernia. Hart v. 
Industrial Accident Commission of 
California, 235 P. 748, 71 Cal.App. 542. 
(10) Miner found dead at bottom of 
mine shaft and top of shaft inclosed 
in gates which a few minutes pre- 
vious to the fall had been closed and 
which the miner had no authority to 
open. U. S. Fuel Co. v. Industrial 
Commission, 141 N.E. 401, 310 Ill. 85. 
(11) Prune picker drowned in pool. 
Mello v. Industrial Accident Commis- 
sion of California, 258 P. 104, 84 Cal. 
App. 233. (12) Stung by bees. T. J. 
Dye & Son v. Nichols, 141 N.E. 259, 
81 Ind.App. 13. (13) Struck in eye 
by clip while examining blueprint. 
Steffes v. Ford Motor Co., 214 N.W. 
953, 239 Mich. 501. 


[ec] Mere recurrence of fracture 
arising out of and in course of em- 
ployment, as result of a fall nine 
months after original accident, did 
not show that the second fracture 
arose out of the employment. Rys’ 
Case, 139 N.E. 505, 245 Mass. 244. 


72. See Wood Street Planing Mill 
Co. v. Industrial Board of Illinois, 
203 Ill.App. 431. 


[a] Shown to have occurred in 
course of employment.—(1) Gener- 


ally. San Bernardino County v. State 
Industrial Accident Commission, 20 
P.(2d) 673, 217 Cal. 618; Pacific In- 
demnity Co. v. Industrial Accident 
Commission of California, 261 P. 987, 
202 Cal. 521; Engels Coppgr Mining 
Co. v. Industrial Acc. Commission, 192 
P))845;.183 Cal, 714, tt) ALAR: 785; 
Royal Indemnity Co. v. Industrial Ac- 
cident Commission, 14 P.(2d) 585, 126 
Cal.App. 382; Pacific Indemnity Co. 
v. Industrial Accident Commission, 
288 P. 129, 105 Cal.App. 535; Comer- 
ford v. Carr, 284 P. 121, 86 Colo. 590; 
Peabody Coal Co. v. Industrial Com- 
mission, 143 N.E. 90, 311 Ill. 338; 
American Glyco Metal Co. v. Indus- 
trial Commission, 138 N.E. 176, 306 
Ill. 421; Vulcan Detinning Co. v. In- 
dustrial Commission, 128 N.E. 917, 
295 Ill. 141; Chalfenge Co. v. Indus- 
trial Commission,127 N.E. 83, 292 Ill. 
596; Fieber & Reilly v. Entwistle, 
157 N.E. 106, 86 Ind.App. 297; Haskell 
& Barker Car Co. v. Brown, 117 N.E. 
555, 67 Ind.App. 178; Heinen v. Mo- 
tor Inn Corporation, 209 N.W. 415, 202 
Iowa 67; Barrett v. Wilson, (La.App.) 
150 So. 458; Vignaul v. Howze, (La. 
App.) 150 So. 88; Sinitiere v. Morris, 
132 So. 144, 16 La.App. 202; Haas v. 
Globe Indemnity Co., 132 So. 246, 16 
La.App. 180; Dixon v. Eula Lumber 
Co., 6 La.App. 206; Celanese Corpora- 
tion of America v. Lease, 160 A. 801, 
162 Md. 587; Phalen’s Case, 171 N.E. 
438, 271 Mass. 371; Crown’s Case, 150 
N.E. 299, 254 Mass. 496; Gabriel v. 
A. J. Smith Const. Co., 173 N.W. 195, 
206 Mich. 471; Doherty v. Grosse Isle 
Tp., 172 N.W. 596, 205 Mich. 592; 
Perdew v. Nufer Cedar Co., 167 N.W. 
868, 201 Mich. 520; Fitzgerald v. 
Lozier Motor Co., 154 N.W. 67, 187 
Mich. 660; Hertz v. Watab Pulp & 
Paper Co., 237 N.W. 610, 184 Minn. 1; 
State v. Industrial Commission of 
Minnesota, 190 N.W. 184, 153 Minn. 
281; State v. Pennington County 
Dist. Ct., 156 N.W. 278, 132 Minn. 251; 
Zimmerman vy. Goodfellow Lumber 
Co., (Mo.App.) 56 S.W.(2d) 608; Wall 
v. Lemons, Inc., (Mo.App.) 51 S.W.(2d) 
194; Van Kirk v. Hume-Sinclair Coal 
Mining Co., 49 S.W.(2d) 631, 226 Mo. 
App. 1137; Kenser v. Ely & Walker 
Dry Goods Co., 48 S.W.(2d) 167, 226 
Mo.App. 1016; Marler v. Grainger 
Bros., 243 N.W. .622, 123 Neb. 517; 
Boody v. K., etc., Mfg. Co., 90 A. 859, 
77 N.H. 208, L.R.A.1916A 10, Ann.Cas. 
1914D 1280 (drowning while cleaning 
intake); Vogel v. American Chicle 
Co., 180 N.Y.S. 645, 190 App.Div.- 797; 
Oberg v. North Dakota Workmen’s 
Compensation Bureau, 220 N.W. 923, 
57 N.D. 189; Altman vy. North Dakota 
Workmen’s Compensation Bureau, 195 
N.W. 287, 50 N.D. 215, 28 A.L.R. 1337; 
Industrial Commission of Ohio. vy. 
Tripsansky, 167 N.E. 373, 31 Ohio 
App. 397 [aff 165 N.E. 297, 119 Ohio 
St. 594]; O. M. Bilharz Mining Co. v. 
Arric, 8 P.(2d) 721, 155 Okl. 223; Mag- 
nolia Petroleum Co. v. Mayberry, 297 
P. 260, 148 Okl. 47; Sapulpa Refining 
Co. v. State Industrial Commission, 
215. P. 933, 91 Okl.63;) Natalini v. 
Riefler & Sons, 133 A. 547, 286 Pa. 301; 
Leary v. McIlvain, 106 A. 785, 263 Pa. 
499; Yunker v. West Leechburg Steel 
Co., 167 A. 448, 109 Pa.Super. 220; 
Murray v. Brown, 164 A. 138, 107 Pa. 
Super. 516; Meenan y. Municipal 
Paving Co., 94 Pa‘Super. 379; Mc- 
Adams v. Pearson & Ludascher, 92 
Pa.Super. 152; Eodice v. Edw. G. 
Budd Mfg. Co., 92 Pa.Super. 103; Dur- 
ga v. Williams, 89 Pa.Super. 156; 
Roehl v. Graw, 32 S.W.(2d) 1049, 161 
Tenn. 461; Malley v. Union Indemnity 
Co., (Tex.Commn.App.) 12 S.W.(2da) 
1002 [rev (Civ.App.) 1 S.W.(2d) 92%]; 
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Texas Employers’ Ins. Ass’n_v. 
Mitchell, (Tex.Civ.App.) 27 S.W.(2d) 
600; Texas Employers’ Ins. Ass’n v. 
Lovett, (Tex.Civ.App.) 19 S.W.(2da) 
397; Roland v. Employers’ Casualty 
Co., (Tex.Civ.App.) 290.S.W. 895 [aff 
(Commn.App.) 1 S.W.(2d) 568]; U. 
S. Fidelity & Guaranty Co. v. Loyd, 
(Tex.Civ.App.) 288 S.W. 662; Mil- 
lers’ Indemnity Underwriters v. Hel- 
ler, (Tex.Civ.App.) 253 S.W. 853; 
Utah-Idaho Sugar Co. v. Industrial 
Commission of Utah, 263 P. 746, 71 
Utah 190; Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445; Racine County v. 
Industrial Commission of Wisconsin, 
246 N.W. 308, 210 Wis. 315; Seaman 
Body Corporation v. Industrial Com- 
mission, 245 N.W. 68, 209 Wis. 321; 
Val Blatz Brewing Co. v. Gerard, 230 
N.W. 622, 201 Wis. 474; Zurich _Gen- 
eral Accident & Liability Ins. Co. v. 
Industrial Commission of Wisconsin, 
216 N.W. 137, 220 N.W. 377, 196 Wis. 
159; Cornell Wood Products Co. v. 
Sicheneder, 218 N.W. 182, 195 Wis. 
267; John H. Kaiser Lumber Co. v. 
Lymburner, 194 N.W. 586, 181 Wis. 
516; Widell Co. v. Industrial Com- 
mission of Wisconsin, 192 N.W. 449, 
180 Wis. 179; Belle City Malleable 
Tron Co. v. Industrial Commission of 
Wisconsin, 174 N.W. 899, 170 Wis. 
293, 7 A.L.R. 1071; In re Hibler, 261 
P. 648, 37 Wyo. 332. (2) Aviator not 
knowingly departing from course of 
emoloyment when he accepted plane 
from seller other than one employer 
“purchased. Murray v. Industria] Ac- 
cident Commission, 14 P.(3d) 301, 216 
Cal. 340. (3) Bell boy found dead at 
bottom of elevator shaft. Watkinson 
v. Hotel Pennsylvania, 187 N.Y.S. 278, 
195 App.Div. 624 [aff 132 N.B. 889, 231 
N.Y. 562]. (4) Belt flying off pulley 
and striking sawmill employee, 
Wooldridge’s Case, 150 N.E. 215, 254 
Mass. 483. (5) Blisters sustained in 
walking over rough ground. Indus- 
trial Commission of Ohio v. Moun 
joy, 173 N.E. 263, 36 Ohio App. 476. 
(6) Blood poisoning. Felker v. Amer- 
ican Chain Co. 84 PaSuper. 437; 
Kendall v. Department of Labor and 
Industries, 252 P. 107, 141 Wash. 481 
{aff 247 P. 457, 139 Wash. 879]. (7) 
Church janitor, falling through sky- 
light. Orcutt v. Trustees of Wesley 
M. E. Church, 212 N.W. 173, 170 Minn. 
97. (8) Coal miner rupturing aorta 
while loading coal car. Indian Creek 
Coal & Mining Co. v. Calvert, 119 N. 
E. 519, 120 N.E. 709, 68 Ind.App. 474. 
(9) Concrete pit worker tightening 
bearings of street car axle overhead. 
Rittler v. Industrial Commission, 184 
N.E. 654, 351 Till. 338. (10) Corralling 
horses. Fidelity Union Casualty Co. v. 
Carey, (Tex.Commn.App.) 55 S.W.(2d) 
795 [aff (Civ.App.) 38 S.W.(2a) 169]. 
(11) Death, occurring on employer’s 
premises three or four minutes after 
leaving point of work, for undisclos- 
ed reason. Interlake Pulp & Paver 
Co. v. Inam, 202 N.W. 175, 186 Wis. 
228. (12) Defective machine. Ham- 
lin v. General Motors Corporation, 229 
N.Y.S. 654, 223 App.Div. 589 [aff 164 
NE. 569; 249 NeYs 523]. (13) Died 
from inhaling gas from a tar tank 
over which he was working. Steel & 
Tube Co, of America v. Bukovac, 141 
N.E. 643, 81 Ind.App. 219. (14) Ditch 
digger. Broadus v. Ohio Oil Co., 124 
So. 588, 12 La.App. 388. (15) Hleva- 
tor operator found crushed in pit. 
Wishealess v. Hammond, Standish & 
Co;, 166) N.W.. 993; 201) Mich. 192. 
(16) Fall from bicycle. Howard v. 
Rowsell, 7 B.W.C.C. 552, 111 L.T.Rep. 
N.S. 771. (17) Fireman. Hawthorn 
v. Hillyer-Deutsch-Edwards, 119 So. 


772, 9 La.App. 660. (18) Freezing. 
Belanger’s Case, 174 N.E. 497, 274 
Mass. 371. (19) Gas explosion. Tex- 


as Employers’ Ins. Ass’n y. Lawrence, 
(Tex.Civ.App.) 14 S.W.(2d) 949. (20) 
Hotel waitress, contracting typhoid. 
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Frankamp y. Fordney Hotel, 193 N. 
W. 204, 222 Mich. 525. (21) Influenza 
of Hospital employee. City and Coun- 
ty of San Francisco v. Industrial Ac- 
cident Commission, 191 P. 26, 183 Cal. 
273. (22) Injury to ears of telephone 
operator. Brown v. North Dakota 
Workmen’s Compensation Bureau, 214 
N.W. 622, 55 N.D. 491. (23) Lifting. 
Texas Employers’ Ins. Ass’n v. David- 
son, (Tex.Civ.App.) 288 S.W. 471, 290 


S.W. 871. (24) Log cutter. Danzy v. 
Crowell & Spencer Lumber Co., 134 
So. 267, 16 La.App. 300. (25) Mine 


brusher killed by powder explosion. 
Pugh y. Dudley, 7 B.W.C.C. 528. (26) 
Miner killed by explosion during 
working hours near usual place of 
work while removing coal. Moody v. 
Susquehanna _ Collieries Co. 163 A. 
332, 107 Pa.Super. 134. (27) Night 
watchman injured while cleaning re- 
volver used in duties. Hess v. Union 
Indemnity Co., 100 Pa.Super. 108. 
(28) Night watchman’s body found in 
river. Hiles v. Hecla Coal & Coke 
Co., 145 A. 603, 296 Pa. 34. (29) Oil 
rig employee, becoming involved in 
bull rope on starting of machinery 
after rest period. Skelly Oil Co. v. 
Lyon, 276 P. 712, 136 Okl. 94. (30) 
Operator killed while ‘‘traveling” 
with steam shovel. Lobos v. Union 
Paving Co., 148 A. 500, 298 Pa. 381. 
(31) Policeman found dying in rail- 
road station. Moriarty’s Case, 138 A. 
655, 126 Me. 358. (32) Principal fa- 
tally injured while on mission for 
school board. Howell v. Kingston Tp. 
School Dist., 161 A. 559, 106 Pa.Super. 


89. (33) Smallpox contracted while 
working. Vilter Mfg. Co. v. Jahneke, 


212 N.W. 641, 192 Wis. 362, 57 A.L.R. 
627. (34) Streptococcus infection of 
undertaker’s assistant. Blaess v. 
Dolph, 161 N.W. 885, 195 Mich. 137. 
(35) Sunstroke. Cowan v. Watson, 
296 P. 974, 148 Okl. 14. (36) Tetanus. 
Bresee v. Clark Equipment Co., 183 
N.W. 19, 214 Mich. 235 (tetanus re- 
sulted from infection received in 
course of employment, and not from 
different accident occurring outside 
course of employment); Keane v. 
Arrowhead Steel Products Co., 232 N. 
W. 621, 181 Minn. 359 (frequent punc- 
ture wounds). (37) ‘Thresherman’s 
employee pumping water for stock. 
Charpentier v. Cumming, 227 N.W.' 
663, 178 Minn. 519. (38) Thrown from 
truck. Johnson’s Case, 155 N.E. 460, 
258 Mass. 489. (39) Town marshal. 
Park City v. Industrial Commissiun 
of Utah, 224 P. 655, 63 Utah 205. (40) 
Traveling salesman inhaling carbon 
monoxide gas in private gurage. 
Green vy. Hiestand Bros., 157 A. 44, 
103 Pa.Super. 515. (41) Use of ele- 
vator with employer’s acquiescence. 
Smith v. H. J. Bartle Mfg. Corpora- 
tion, 178 N.Y.S. 589, 189 App.Div. 426 
[aff 127 N.H. 922, 228 N.Y. 564]. (42) 
Waiter acting as messenger. Far- 
well’s Case, 147 A. 215, 128 Me. 303. 
(43) Watchman trying to close doors 
of employer’s building. Bellman vy. 
Northern Minnesota Ore Co., 208 N.W. 
802, 167 Minn, 269. (44) Window 
cleaner falling to death. Chicago 
Cleaning Co. v. Industrial Board of 
Illinois, 118 N.E. 989, 283 Ill. 177. 
(45) Workman found under scaffold 
with brush in hand. Roberts y. Trol- 
lop, 7 B.W.C.C. 678. (46) Wound up 
in wheel and belt of conveyor. Black 
Mountain Corporation v. Humphrey, 
277 S.W. 8338, 211 Ky. 533. 


[b] Wot shown to have occurred in 
course ef employment.—(1) General- 
ly. Johnson v. T. B. Stewart Const. 
Co., 293 P. 20, 37 Ariz. 250; Ocean Ac- 
cident & Guarantee Corporation y. In- 
dustrial Commission of Arizona, 257 
P. 641, 32 Ariz, 265; Bailey v. Mitch- 
ell, 156 A. 856, 113 Conn. 721; Berry 
v. Industrial Commission, 167 N.E. 
26, 335 Ill. 374; Selz-Schwab & Co. v. 
industrial Commission, 156 N.E. 763, 
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326 Ill. 120; Armour & Co. v. Indus- 
trial Commission, 153 N:E. 715, 322 Ill. 


535; Consumers’ Co. v. Industrial 
Commission, 146 N.E. 539, 315 Ml. 
592; Hughes v. Cudahy Packing Co., 


185 N.W. 614, 192 Iowa 947; Buncle 
v. Sioux City Stockyards Co., 185 N. 
W. 189, 192 Iowa 555; Miller v. Gard- 
ner & Lindberg, 180 N.W. 742, 190 
Iowa 700; Chamberlain v. Hillyer 
Deutsch, Edwards, 139 So. 560, 19 La. 
App. 482; Hicks v. Gulf Refining Co. 
of Louisiana, 137 So. 561, 18 La.App. 
83; Gibson v. Newport Co., 132 So. 
157, 16 La.App. 199; Chapman v. Pea- 
vy-Wilson Lumber Co., 130 So. 874, 14 
La.App. 702; Liner v. Riverside Grav- 
el Co., 127 So. 146, 13 La.App. 664; 
Hart v. Swift & Co. Refinery, 126 So. 
446, 12 La.App. 511; Chisholm’s Case, 
172 N.E. 79, 272 Mass. 259; Quast v. 
State Bank of Wheaton, 238 N.W. 677, 
184 Minn. 329; Rautio v. Internation- 
al Harvester Co., 231 N.W. 214, 180 
Minn. 400; Schraner vy. Massman 
Const. Co., (Mo.App.) 48 S.W.(2d) 104; 
Karlson v. Rosenfeld, 137 A. 95, 5 N. 
J.Misc. 416; Eldridge v. Endicott, 228 
N.Y. 21, 126 N.H. 254; Hansen v. Tur- 
ner Const. Co., 120 N.E. 693, 224 N. 
Y. 331; Miller’s Estate v. J. M. Bell 
Co., 254 N.Y.S. 416, 234 App.Div. 148; 
Hager v. Griffin Mfg. Co., 184 N.Y.S. 
790, 193 App.Div. 820; Dehn v. Kitch- 
en, 209 N.W. 364, 54 N.D. 199; Prairie 
Oil & Gas Co. v. Brown, 1 P.(2d) 783, 
150 Okl. 299; Onofrey v. Susquenanna 
Collieries Co., 117 A. 778, 274 Pa. 173; 
Carroll v. Willow Brook Co., 165 A. 
500, 108 Pa.Super. 580; McMahon v. 
WMdward G. Budd Mfg. Co., 164 A. 850, 
108 Pa.Super. 235; Howey v. Peppard 
Bros., 164 A. 920, 108 Pa.Super. 119; 
Heck v. United Presbyterian Church 


of Bellevue, 86 Pa.Super. 77; Texas 
Ismployers’ Ins. Ass'n vy. Herring, 
(Tex.Commn.App.) 280 S.W. 740; 


Actna Life Ins. Co. v. Matthews, (Tex. 
Civ.App.) 47 S.W.(2d) 667; Associat- 
ed Kmployers’ Reciprocal v. Griffith, 
(Tex.Civ.App.) 264 S.W. 346; Parker 
v. Industrial Commission, 5 P.(2d) 
573, 78 Utah 509; Cudahy Packing Co. 
otf Nebraska v. Brown, 210 P. 608, 61 
Utah 29; Leroy v. State Compensa- 
tion Com'r, (W.Va.) 166 S.E. 689. (2) 
Anthrax of horse handler where proof 
failed to show contact with any dis- 
eased animal, except a lame horse. 
White v. American Society for Pre- 
vention of Cruelty to’ Animals, 180 N. 
Y.S. 867, 191 App.Div. 6. (3) Blood 
poisoning. Finlayson v. Dowd, (S.D.) 
243 N.W. 92 (scratch causing blvod 
poisoning not shown to have been re- 
ceived in course of employment); 
Wood vy. Davis, 5 B.W.C.C. 113. (4) 
Death of miner from falling débris 
after shot. Traynor v. Addie, 4 B.W. 
C.C. 357. (5) Disability resulted from 
injury sustained in former employ- 
ment, not in present employment. 
Martin v. Northern Cooperage Co., 226 
N.W, 767, 178 Minn. 279..° (6) Bye 
injury to one employed in feeding rub- 
ber slabs into roller. Kovach y., Me- 
chanical Rubber Co., 181 N.E. 924, 42 
Ohio App. 265. (7) Found in river 
near working place, with working 


elothes on. Cooley v. P. J. Heaney 
Co., 164 N.EB. 329, 249 N.Y. 395. (8) 
Preight traffic clerk. Northwestern 


Pace. R. Co. v. Industrial Accident 
Commission, 163 P, 1000, 174 Cal. 297, 
L.R.A.1918A 236, (9) Nilled after 
making tax payment for eniployer. 
Becker v. Industrial Accident Commis- 
sion, 298 PR. 979, 212 Cal. 526. (10) 
Killed on pleasure trip where busi- 
ness errands were purely incidental. 
Barragar v. Industrial Commission of 
Wisconsin, 238 N.W. 368, 205 Wis. 550, 
78 A.u.R. 679. (11) Left work in daz- 
ed condition and died five days later. 


McDowell v. Security Union Ins. Co., 
(Tex.Civ.App.) 10 S.W.(2d) 782. (12) 
Night watchman killed by gas. John 


A. Roebling’s Sons Co. v. Industrial 
Accident Commission, 171 P. 987, 36 
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of street or highway accidents,’* or to show that 


death or disability resulted from 


conditions of the occupation or employment,** as in 
cases involving the sufficiency of evidence to show 
that the accident or injury arose out of risks inc¢i- 


Cal.App. 10. (13) Resort company 
employee drowned while fishing. Fish 
Lake Resort Co. v. Industrial Commis- 
sion of Utah, 275 P. 580, 73 Utah 479. 
(14) Running to catch truck. Newton 
v. Industrial Accident Commission of 
California, 267 P. 542, 204 Cal. 185, 60 
A.L.R.. 1279. (15) Shot -after de- 
parture from course of employment. 
Higley v. Industrial Commission, 285 
P1366, 75 Utah 361. 


73. [a] Connection with employ- 
ment shown.—(1) Generally. Voehl 
v. Indemnity Ins. Co. of North Ameri- 
ca, 53 S.Ct. 380, 288 U.S. 162, 77 L. 
Ed. 676 [rev 61 App.D.C. 173, 58 F. 
(2d) 1074 and cert gr 53 S.Ct. 122, 287 
U.S. 592, 77 L.Ed. 516]; Zietlow v. 
Vickers, 181 N.E. 376, 94 Ind.App. 
455; Frazer v. McMillin & Carson, 179 
N.E. 564, 94 Ind.App. 431; Dink-Wil- 
kerson Co. v. Miles, 17 S.W.(2d) 258, 
229 Ky. 389; Shroyer_ v. Missouri 
Livestock Commission Co., (Mo.) 61 
S.W.(2d) 713; Fischer v. Stephens 
College of Columbia, (Mo.App.) 47 Ss. 
W.(2d) 1101; Berry v. Silent Auto- 
matic Sales Co., 168 A. 293, 111 N.J. 
Law 382; Cardiota v. Cunningham 
Piano Co., 87 Pa.Super. 458. (2) Au- 
tomobiie salesman demonstrating car 
to prospective buyer. Morrow v. Mon- 
arch Motor Sales Co., 167 A. 401, 109 
Pa.Super. 162. (3) Collector using 
car furnished by employer. Barlow 
v. Shawnee Inv. Co., (Mo.App.) 48 S. 
W.(2d) 35; Kolasa v. Stubnickie, 167 
A. 246, 110 Pa.Super. 152. (4) Con- 
struction company employee, riding on 
bumper of truck to ascertain fitness 
of highway. Butner v. L. W. Hayes 
Const. Co., (Mo.App.) 60 S.W.(2d) 680. 
(5) Garage employee injured in auto- 
mobile accident while answering call 
to extinguish fire. Russell v. Gleason, 
176 N.E. 34, 92 Ind.App. 400. (6) Me- 
chanic riding motorcycle. Oklahoma 
Gas & Electric Co. v. Santino, 12 P. 
(2d) 221, 158 Okl. 70. (7) Pedestrian. 
Bachman v. Waterman, 121 N.E. 8, 68 
Ind.App. 580 (salesman crossing 
street to telephone orders to employ- 
er); Bookman y. Lyle Culvert & Road 
Equipment Co., 190 N.W. 984, 153 
Minn, 479 (carrying employer’s let- 
ters to street mail box when struck 
by automobile); Massey v. Board of 
Education of Mecklenburg County, 167 
S.BE. 695, 204 N.C. 193 (crossing street 
to buy cleaning material used in work 
as janitor). (8) Traveling salesman. 
Brameld y. Albert Dickinson Co., 242 
N.W. 465, 186 Minn. 89; Bartley v. 
Ashbridge, 237 N.W. 758, 61 N.D. 330; 
Leach v. J. I. Case Threshing Mach. 
COmeZlOeNuWe Sots Sel too C9) 
Truck driver. Morris v. Miller, 179 
N.E. 29, 93 Ind.App. 534; State v. 
eles Oil Co., 226 N.W. 586, 58 N.D. 
581. 


[b] Connection with employment 
not shown.—(1) Generally. Keeney 
vy. Clark & Morse Lumber Co., 135 So. 
107, 16 La.App. 597; Brown v. Rosen, 
218 N.Y.S. 180, 218 App.Div. 531; Iver- 
son Tool Co. v. Phillips, 17 P.(2d) 475, 
161 Okl. 119; Hill v. Department of 
Labor and [Industries of State of 
Washington, (Wash.) 25 P.(2d) 568. 
(2) Automobile salesman driving pro- 
spective purchaser. Engsell v. North- 
ern Motor Co., 219 N.W. 293, 174 Minn. 
362. (3) Automobile trip. McCarty 
v. Twin City Ege & Poultry Ass’n, 216 
N.W. 239, 172 Minn. 551; Kelleher v. 
John J. Kelleher, Inc., 198 N.Y.S. 732, 
204 App.Div. 586. (4) Car used for 
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the nature and 


pleasure. 48tna Life Ins. Co. v. 
Schenck, (Tex.Civ.App.) 10 S.W.(2d) 
206. (5) Excessive speed at which 


employee drove precluded conclusion 
that death arose from ordinary risk 
of street contemplated by employ- 
ment. Morse’s Case, 170 N.E. 60, 270 
Mass. 276. (6) Night watchman. 
Bise v. Tarlton, (Mo.App.) 35 S.W. 
(2d) 993. 


74 [a] Causal connection shown. 
—(1) Generally. Fogarty v. Depart- 
ment of Industrial Relations of Cal- 
ifornia, Division of Industrial Acci- 
dents and Safety, 273 P. 791, 206 Cal. 
102; Kosik v. Manchester Const. Co., 
136 A. 870, 106 Conn. 107; Cishowski 
v. Clayton Mfg. Co., 136 A. 472, 105 
Conn. 651; Dupre v. Atlantic Refining 
Co., 120 A. 288, 98 Conn. 646; Empire 
Health & Accident Ins. Co, v. Pur- 
cell, 132 N.E. 664, 76 Ind.App. 551; 
T. M. Crutcher Dental Depot v. Mil- 
ler, 64 S.W.(2d) 466, 251 Ky. 201; 
Wilhelm v. Angell, Wilhelm & Shreve, 
234.N.W. 4335°252 Mich. 648; Indus- 
trial Commission of Ohio v. Palmer, 
185 N.E. 66, 126 Ohio St. 251; Mara- 
thon Paper Mills v. Huntington, 233 
N.W. 558, 203 Wis. 17. (2) As between 
employment and death. of policeman 
(Moriarty’s Case, 138 A. 555, 126 Me. 
358), (3) employment in tannery and 
death from infection of liver by ac- 
tinomycosis germ (Pfister & Vogel 
Leather Co. v. Industrial Commission 
of Wisconsin, 215 N.W. 815, 194 Wis. 
131), (4) employment and continuance 
of disease (Fabrizio’s Case, 174 N.E. 
720, 274 Mass. 352), (5) mercurial poi- 
soning and employment in hat factory 
(A. Fishman Hat Co. v. Rosen, 142 A. 
559, 6N.J.Misc. 667 [aff 146 A. 912, 106 
N.J.Law 567]), (6) garage employ- 
ment and fatal injury reSulting from 
explosion of gasoline inadvertently 
emptied into oil burner (Griffin v. An- 
derson Motor Service Co., (Mo.App.) 
59 S.W.(2d) 805), (7) granite cutter’s 
nine weeks’ employment with last em- 
ployer and existing silicosis thereto- 
fore contracted and finally developing 
into fatal pulmonary tuberculosis 
(Kannenberg Granite Co. v. Industrial 
Commission of Wisconsin, (Wis.) 250 
N.W. 821), (8) handling of hides and 
infection (Dove v. Alpena Hide & 
Leather Co., 164 N.W. 253, 198 Mich. 
132), (9) work in digging trench and 
a heart attack and resulting fall (Co- 
lantueno’s Case, 175 N.E. 59, 275 Mass. 
1), and (10) sacking pulverized grain 
and contraction of actinomycosis, an 
affection of the nose and mouth (Hart- 
ford Accident & Indemnity Co. v. In- 
dustrial Accident Commission, 163 P. 
225, 32 Cal.App. 481). 


[b] Causal connection not shown. 
—(1) Generally. Plodzyk v. Connecti- 
cut Coke Co., 164 A. 636, 116 Conn. 297; 
Ayers v. Hoage, 61 App.D.C. 388, 63 
F.(2d) 364; Madison Coal Corporation 
v. Industrial Commission, 150 N.H. 
645, 320 Ill. 298; Freeman Coal Min- 
ing Co. v. Industrial Commission, 145 
N.E. 615, 315 Ill. 84; Jefferson Print- 
ing Co. v. Industrial Commission, 144 
IND BE 3564 Solas (os wAlZinaceonst. 
Co. v. Industrial Commission, 141 N. 
E. 191, 309 Ill. 395; McLain v. New 
Orleans Public Service, 126 So. 701, 12 
La.App. 668; Reichler v. Southwest- 
ern Gas & Electric Co., 121 So. 314, 9 
La.App. 501; Perangelo’s Case, 177 N. 
E. 892, 277 Mass. 59; Barbagallo’s 
Case, 137 N.E. 33, 243 Mass. 86; Ferst 
y. Dictagraph Products Corporation, 
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dental to employment,7® or out of special or in- 
creased hazards to which employees were exposed,*° 
as to show that the employment exposed employees 
to inereased danger of particular accidents or inju- 
ries,77 or where evidence was held sufficient affirma- 


184 N.Y.S. 422, 193 App.Div. 564; In- 
dustrial Commission of Ohio v. Gejew- 
ski, 180 N.E. 50, 124 Ohio St. 613; Lew- 
is v. Industrial Commission of Utah, 
(Utah) 20 P.(2d) 870; Creamery Pack- 
age Mfg. Co. vy. Industrial Commis- 
sion, 248 N.W..140, 211 Wis. 326; A. 
D. Thomson & Co, v. Jepson, 217 N.W. 
327, 194 Wis. 600. (2) As between 
conditions of employment in factory 
and attack of grippe (Norton v. Bar- 
ton’s Bias Narrow Fabric Co., 138 A. 
139, 106 Conn. 360)*(3) dermatitis and 
employment of spinning sisal (Peran- 
gelo’s Case, 177 Noe, 892, 277 Mass. 
59), (4):employment and heat pros- 
tration (Slacum y. Jolley, 138 A. 244, 
153 Md. 3438), (5) employment in res- 
taurant and tuberculosis. Ayers v. 
Hoage, 61 App.D.C. 388, 63 F.(2d) 364, 
(6) occupation and lead poisoning 
(In re Doherty, 109 N.E. 887, 222 Mass. 
98), (7) occupation as furnace man 
and development of arsenical poison- 
ing (Matthiessen & Hegeler Zinc Co. 
v. Industrial Board, 120 N.E. 249, 284. 
Ill. 378), (8) unpacking Chinese lily 
bulbs and. contraction of ameebic dys- 
entery (F. W. Woolworth Co. v. In- 
dustrial Commission, 186 N.E. 527, 353 
Ill. 46), (9) operation of crane and - 
collapse of lung (American Steel 
Foundries v. Industrial Commission, 
159 N.E. 197, 327 Ill. 615), (10) work- 
ing in wheat dust and tuberculosis. 
A. D. Thomson & Co. v. Jepson, 217 N. 
W. 327, 194 Wis. 600, and (11) occupa- 
tion as cigar maker and neurosis, the 
evidence being insufficient to warrant 
finding that employee had neurosis, 
or any disease, reasonable inference 
being neuralgic pain was due to faui- 
ty posture brought about by long la- 
bor, a condition equally liable to arise 
in any or no employment (Pimental’s 
Case, 127 N.E. 424, 235 Mass. 598). * 


[c] Dust and sparks of grinding 
process not shown to be cause of 
grinder’s impaired vision, sores, and 
infection of lungs. Berzin v. State 
Industrial Accident Commission, 14 P. 
(2d) 97, 125 Cal.App. 522. 


75. [a] Evidence held sufficient.— 
M. P. Gustafson Co. v. Industrial Com- 
mission, 180 N.E. 567, 348 Ill. 11; Hal- 
lett’s Case, 121 N.E. 503, 232 Mass. 
49; Benson v. Marshail County, 204 
N.W. 40, 163 Minn. 309; General Out- 
door Advertising Co. v. March, 1 P. 
(2d) 152, 150 Okl. 166. 


76. [a] Evidence held sufficient.— 
Townsend & Freeman Co. v. Taggart, 
144 N.E. 556, 81 Ind.App. 610; “ndian 
Creek Coal & Mining Co. v. Wehr, 127 
N.E. 202, 128 N.E. 765, 74 Ind.App. 141 
(engineer killed in fall from train); 
Petroleum Chemical Corporation v. 
State Industrial Commission, 6 P.(2d) 
775, 154 Okl. 67; Kendall v. Depart- 
ment of Labor and Industries, 247 P. 
457, 1389 Wash. 379 [aff 252 P. 107, 141 
Wash. 481]; Bird v. Keep, [1918] 2 
K-B...692. 


[b] Evidence held insufficient.— 
Pattiani v. State Industrial Accident 
Commission, 250 P. 864, 199 Cal. 596, 
49 A.L.R. 446; Taylor v. City Ice & 
Fuel Co. (Mo.App.) 56 S.W.(2d) 812; 
Moran v. Edward Peterson Const. Co., 
(Mo.App.) 56 S.W.(2d) 809. 


77. [a] Freezing.—(1) Coal yard 
worker not exposed to greater danger 
of frozen feet. Taylor v. City Ice & 
Fuel Co., (Mo-App.) 56 S.W.(2d) 812. 
(2) Employee dumping ashes on sea- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tively to show that death or disability resulted from 
causes unconnected with the employment,?® or was 
held sufficient or insufficient to show that an em- 
ployee was deviating from his employer’s business 
when injured,’® as where deviation was shown by 
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acts undertaken for the employee’s distinct individ- 


shore was exposed to greater danger 
of being frozen than ordinary out- 
door worker. Ferrara’s Case, 169 N.E. 
137, 269 Mass, 248. (3) Longshore- 
man exposed to greater danger of 
frozen hands. McManaman’s Case, 
113 N.E. 287, 224 Mass. 554. 


(b] Heat prostration.—Moran_ v. 
Edward Peterson Const. Co., (Mo. 
App.) 56 S.W.(2d) 809 (road construc- 
tion worker not exposed to greater 
than common hazard); Campbell v. 
Clausen-Flanagan Brewery, 171 N.Y. 
S. 522, 183 App.Div. 499. 


{c] Heat stroke.—Collins v. Indus- 
trial Accident Commission, 273 P, 33, 
205 Cal. 727 (painter not subjected 
to exposure greater than that of oth- 
er people); Murdock v. Washburn- 
gee Co., 246 N.W. 113, 187 Minn. 


{d] Lightning.—(1) Hassell Iron 
Works Co. y. Industrial Commission, 
201 P. 894, 70 Colo. 386; Thier v. Wid- 
difield, 178 N.W. 16, 210 Mich. 355. 
(2) Carpenter in shed that had a wire 
cable from the rafters at the peak of 
the shed to within a few feet of dece- 
dent was subjected to increased haz- 
ard of lightning by reason of his em- 
ployment. Emmick v. Hanrahan Brick 
& Ice Co., 201 N.Y.S. 637, 206 App.Div. 
580. (3) Employee wheeling cement 
on trucks not exposed more to the risk 
of being struck by lightning than any 
person in any other employment in the 
locality. Alzina Const. Co. v. Indus- 
trial Commission, 141 N.E. 191, 309 
Til. 395. (4) Employment of truck 
driver did not increase risk of death 
by lightning. Netherton v. Lightning 
Delivery Co., 258 P. 306, 32 Ariz. 350. 
(5) One employed near electric steam 
shovel sustained increased hazard 
from lightning. Van Kirk v. Hume- 
Sinclair Coal Mining Co., 49 S.W.(2d) 
631, 226 Mo.App. 1137. (6) One ex- 
cavating with steel shovel was sub- 
jected to greater hazard from light- 
ning than the general public. U. S. 
Fidelity & Guaranty Co. v. Rochester, 
(Civ.App.) 281 S.W. 306 [aff 283 S.Ww. 
135, 115 Tex. 404]. 


fe] Sunstroke.—Townsend & Free- 
man Co. v. Taggart, 144 N.E. 556, 81 
Ind.App. 610; Dougherty’s Case, 131 
N.E. 167, 238 Mass. 456, A.L.R. 
1036; McCarthy’s Case, 123 N.E. 87, 
232 Mass. 557. 


{f] Typhoid.—Pattiani v. State In- 
dustrial Accident Commission, 250 P. 
864, 199 Cal. 596, 49 A.L.R. 446; Fi- 
delity & Casualty Co. of New York Vv. 
Industrial Accident Commission of 
California, 258 P. 698, 84 Cal.App. 
506. 


[zg] Windstorm.—Employee work- 
ing around derrick which fell and in- 
jured him during windstorm was ex- 
Denes to greater danger from wind- 


storm than the general public. Se- 
curity Union Casualty Co. v. Rob- 
erts, (Tex.Civ.App.) 298 S.W. 164; Se- 


curity Union Casualty Co. v. Brown, 
(Tex.Civ.App.) 297 S.W. 1081. 


78. Cogdill v. Struck Const. Co., 
292 S.W. 469, 219 Ky. 58; Reichler v. 
Southwestern Gas & Electric Co., 121 
So. 314, 9 La.App. 501. 


[a] Epidemic meningitis.—Ham- 


‘ 


® 


mons v. Kinman & Edwards, 118 So. 
852, 9 La.App. 62. 


{[b] Epilepsy.—Clark v. 
163 A. 45, 106 Pa.Super. 483. 


[c] Heart trouble-—McNamara v. 
Industrial Accident Commission, 20 P. 
(2d) 53, 103 Cal.App. 284; Philadel- 
phia & Reading Coal & Iron Co. v. In- 
dustrial Commission, 165 N.E. 161, 334 
Tl. 58; Herlihy’s Case, 166 N.B. 556, 

67 Mass. 232; Johnson v. Mary Char- 
ote Mining Co., 165 N.W. 650, 199 
Mich, 218. 


79. [a] Deviation shown. — (1) 
Automobile driver leaving usual] and 
direct road to employer’s garage. 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England, v. 
Industrial Accident Commission, 187 
P. 42, 182 Cal. 612. (2) Delivery boy 
departing from regular route. Holo- 
poff v. Industrial Accident Commis- 
sion, (Cal.App.) 21 P.(2d) 649. 


[b] Deviation not shown. — (1) 
Griffin v. Anderson Motor Service Co., 
(Mo.App.) 59 S.W.(2d) 805. (2) Bond 
salesman in making temporary visit 
did not materially deviate from course 
of his employment. Sawtell v. Stern 
Bros. & Co., 44 S.W.(2d) 264, 226 Mo. 
App. 486. ‘ 


80. [a] Injury during acts for in- 
dividual purpose shown.—(1) Gener- 
ally. Dalsheim v. Industrial Accident 
Commission, 8 P.(2d) 840, 215 Cal. 
107; Brewer vy. Industrial Accident 
Commission, 298 P, 82, 113 Cal.App. 
434; State v. District Court of Ram- 
sey County, 172 N.W. 133, 142 Minn. 
335. (2) Attacking policeman. White 
v. J. P. Florio & Co., 126 So. 452, 12 
La.App. 508. (3) Crossing road to talk 
to friend. Robinson v. State, 104 A. 
491,. 93 .Conn. .49. (4) Housemaid 
washing her own soiled linen. Gern- 
hardt v. Industrial Accident Commis- 
sion of California, 185 P. 307, 48 Cal. 
App. 484. (5) Watchman going to an- 
other building on business of his own. 
Borck v. Simon J. Murphy Co., 171 N. 
W. 470, 205 Mich, 472. 


{b] Injury during acts for individ- 
ual purpose not shown.—(1) General- 
ly. Munn v. Industrial Board, 113 
N.E. 110, 274 Ill. 70; Plick v. Toye 
Bros. Auto & Taxicab Co., 127 So. 59, 
13 La.App. 525; Kropf v. Michigan 
Bean Co., 179 N.W. 276, 211 Mich. 454; 
Teague vy. Laclede- ~Christy Clay Prod- 
ucts Co. (Mo.) 52 S.W.(2d) 880; 
Shockley * v. Morristown Produce & Ice 
Co., 11 S.W.(2d) 900, 158 Tenn. 148; 
Texas Employers’ Ins. Ass’n v. Ship- 
ley, (Tex.Civ.App.) 260 S.W. 646. (2) 
Seeking to locate better line and not 
hunting. Arnested v. McNicholas, 194 
N.W. 514, 223 Mich! 488. (3) Em- 
ployee going to first floor of employ- 
er’s warehouse, from which he was 
returning when he was killed in the 
elevator, to get roller for use in his 
work, and not for purpose of paying 
a personal insurance premium, which 
he did pay while there. Cogar Grain, 
Coal & Feed Co. v. Workmen’s Com- 
ee Board, 242 S.W. 8638, 195 Ky. 


Renshaw, 


81. [a] Injury during horseplay 
shown.—HEhrhart v. Industrial Acci- 
dent Commission, 234 P. 908, 71 Cal. 


App. 295; In re Moore, 114 N.E. 204, 
225 Mass. 258; Tarpper v. Weston- 


Mott Co., 166 N.W. 857, 200 Mich. 275, 
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ual purposes,®°® as in the case of skylarking or horse- 
play,* or where deviation was not shown by acts 
for personal comfort or convenience in connection 
with employment,’* or where the employee’s intoxi- 
cation,®* disobedience of employer’s rules or instruc- 


J 


L.R.A.1918H, 507. 


[b] Injury during horseplay not 
shown.—Baker v. Roberts & Beier, 228 
N.W. 9, 209 Iowa 290; Beers’ Case, 130 
A. 350, 125 Me. 1. 


82. Lee v. Stag Line, Ltd., 107 L. 
T.Rep.N.S. 509. 


[a] Answering private telephone 
call—Where an employee hired as 
manager of retail shoe store, while 
assisting his predecessor, fell down- 
stairs after business hours on answer- 
ing a private persona] telephone call, 
a finding that such injury arose out of 
and in course of employment was war- 


ranted. In re Cox, 114 N.E. 281, 225 
Mass, 220. 
[b] Attending to call of nature.— 


Haskins’ Case, 158 N.E. 845, 261 Mass. 
436; State v. District Court of Ram- 
rots County, 172 N.W. 310, 142 Minn. 


[c] On way to eat.—Evidence war- 
ranted a finding that an accident to 
an employee while going from his 
place of work to the place where he 
ate arose “out of and in course of em- 
ployment.” U.S. Fidelity & Guaranty 
Co. v. Waymick, 155 S.E. 366, 42 Ga. 
ey 177. [aff 159 S.b. 564,, 173 Ga, 


{d] Seeking shelter from storm 
under tree.—State Road Commission 
v. Industrial Commission of Utah, poh! 
P. 544, 56 Utah 252. 


[e] Stopping at home to get rain- 
coat.—Where one employed as col- 
lector, instead of returning directly 
to his employer’s office, went out of 
his way four blocks to his home, and 
was struck by an automobile after 
leaving home, evidence was held to 
sustain a finding that the primary pur- 
pose of deceased in stopping at his 
home was to procure his raincoat, and 
not to bring meat home to his wife so 
that death occurred in the course of 
employment since the raincoat was 
for use during employment. Western 
Pac. R. Co. v. Industrial Accident 
Commission of California, 224.P. 754, 
193 Cal. 413. 


{f] Washing hands preparatory to 
eating lunch shown to be ministra- 
tion to personal comfort incidental to 
employment. Vordy v. Joseph Hain 
Co., 96 Pa.Super. 550. 


[g] Added peril.—In a proceeding 
under the compensation act for in- 
juries to an employee when using a 
bottle to draw water for drinking 
from a bubble fountain, evidence was 
held to sustain the finding of the in- 
dustrial accident board that the in- 
jury did not arise out of the employ- 
ment, but was due to an added peril 
imported by the_ servant himself. 
Boldens Case, 126 N.E. 668, 235 Mass. 


{h] Evidence held insufficient to 
establish custom among employees of 
going to wharf or slip to wash their 


hands. Healy’s Case, 126 A. 735, 124 
Me. 145, 
83. [a] Not shown so intoxicated 


as to take himself out ofthe course of 

his employment. Hahnemann Hospi- 

fe Lv Industrial Board of Illinois, 118 
S Ul ecoa eal od Os 
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tions,’* or violation of law,*® took him out of the 
course of employment; or to show that when injured 
an employee was engaged in the performance of 
duties within the scope of his employment,®° as by 
showing the subsidiary fact that a superior had au- 
thority to order the injured employee to perform the 
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duty in question,’? or to show that the accident or 


84. [a] Disobedience shown.—(1) 
Generally. Cohen v. Birmingham 
Fabricating Co., 139 So. 97, 224 Ala. 
67; International Harvester Co. of 
New Jersey v. Industrial Board of Il- 
linois, 118 N.E. 711, 282 Ill. 489; Law- 
horn v. A. W. Pettigrew, Inc., 125 So. 
298, 12 La.App. 455; Gray v. Sopwith 
Aviation Co., Ltd, 88 L.J.K.B. 329. 
(2) Use of elevator. Newberry v. 
Industrial Commission, 173 N.E. 472, 
341 Ill. 554; Cassell v. C. F. Mueller 
Macarenl Co., 122 A. 242, 99 N.J.Law 
270. 

[b] Disobedience not shown.—Jol- 
ly v. Michigan Steel Corporation, 207 
N.W. 816, 233 Mich. 549. 


[c] Connection with employment 
shown despite disobedience of instruc- 
tions. — (1) Generally. Rockford 
Cabinet Co. v. Industrial Commission, 
129 N.E. 142, 295 Ill. 332; Northern 
Indiana Gas & Blectric Co. v. Pietzvak, 
118 N.B. 132, 69 Ind.App. 24; Olson v. 
Robinson, Straus & Co., 210 N.W. 64, 
168 Minn. 114. (2) Emergency. Ex 
parte Little Cahaba Coal Co., 104 So. 
422, 213 Ala. 244. (3) Unenforced 
rule. American Mut. Liability Ins. 
ee v. Hardy, 137 S.E. 113, 36 Ga.App. 
487. 


85. [a] Miner not shown to have 
been violating law as to mine regula- 
tions so as to take him out of the 
course of employment. Price v. Gleh 
Alden Coal Co., 100 Pa.Super. 260. 


36. [a] Injury during perform- 
ance of duties shown.—(1) General- 
ly. Wheeling Corrugating Co. v. Mc- 
Manigal, 41 F.(2d) 593; Southern Pac. 
Co. v. Industrial Accident Commis- 
sion, 170 P. 822, 177 Cal. 378; Saun- 
ders v. New England Collapsible Tube 
Co., 110 A. 538, 95 Conn. 40; City of 
Joliet v. Industrial Commission, 126 
N.E. 618, 291 11]. 555; Bachman v. Wa- 
terman, 121 N.E. 8, 68 Ind.App. 580; 
Smith v. White, 83 So. 584, 146 La. 
313; Womack v. Highway Const. Co., 
137 So. 210, 18 La.App. 111; Thiemann 
v. National Refrigerator & Fixture 
Co., 120 So. 512, 9 La.App. 389, 10 La. 
App. 98; Drazal v. Stephen Sanford & 
Sons, 197 N.Y.S. 53, 203 App.Div. 295; 
Maryland Casualty Co. v. Kent, (Tex. 
Civ.App.) 271 S.W. 929 [aff (Commn. 
App.) 3 S.W.(2d) 414]; Vecchio v. In- 
dustrial Commission, (Utah) 22 P.(2d) 
212; Ideal Bakery v. Schryver, 299 P. 
284, 48 Wyo. 108. (2) Automobile 
salesman piloting airplane. Hatch v. 
Kilpatrick, (La.App.) 142 So. 202. (3) 
Bran packer undertaking to put a 
belt on a pulley. Helme v. Great 
Western Milling Co. 185 P. 510, 
43 Cal.App. 416. (4) Factory floor 
sweeper putting waste material 
from floor through cut-off saw. Mor- 
gan Co. v. Industrial Commission, 
201 N.W. 738, 185 Wis. 428. (5) Fac- 
tory foreman crushed in collapse of 
pbuilding while engaged in closing win- 
dows during a storm. Reid v. Auto- 
matic Electric Washer Co., 179 N.W. 
323, 189 Iowa 964. (6) Employee 
falling overboard and drowning while 
swimming toward stern of _ boat. 
Boyle v. Mahoney & Tierney, 103 A. 
427, 92 Conn. 404. (7) Garage em- 
ployee towing automobile. _Lumber- 
men’s Mut. Casualty Co. v. Hoage, 61 
App. DiGa 171, 58 Fs(2d) 10725" 4 (8) 
Railroad fireman. Meyers v. Michigan 


Cent. R. Co., 165 N.W. 708, 199 Mich. 
134. (9) Ranch hand breaking hors- 
es. Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Accident 
Commission of California, 210 P. 51, 
59 Cal.App. 150. (10) Restaurant 
helper grinding meat. Brenner v. 
Heruben, 176 N.W. 228, 170 Wis. 565. 
(11) Truck driver sawing boards. 
Calaveras Copper Co. v. Industrial 
Accident Commission, 187 P. 129, 45 
Cal.App. 88. (12) Unhitching horse 
so as to proceed with work. Western 
States Gas & Electric Co. v. Bayside 
Lumber Co., 187 P. 735, 182 Cal. 140. 
(13) Volunteer fireman. Blair v. Vil- 
lage of Coleraine, 225 N.W. 284, 177 
Minn. 376; Sames v. Borough of Per- 
kasie, 100 Pa.Super. 402; Sonnett v. 
Stowe Tp., 100 Pa.Super. 397. 


[b] Injury during performance of 
duties not shown.—(1) Generally. 
Greenberg y. Greenherg,, 196 N.Y.S. 
626, 203: App.Div. 348; Poffinberger v. 
W. W. Martin Co., 83 Pa.Super. 524. 
(2) Deputy sheriff. Garff v. Indus- 
trial Commission of Utah, 247 P. 495, 
67 Utah 345. (3) Mining superintend- 
ent splitting wood. Stewart v. St. 
Joseph Lead Co., 286 P. 927, 49 Iowa 
171. (4) Watchman. Moyer v. Pack- 
ard Motorcar Co., 171 N.W. 403, 205 
Mich. 5038. 


87. [a] Sending fireman into “ad- 
jacent territory.”—Sonnett v. Stowe 
Tp., 100 Pa.Super. 397 (superior 
shown to have authority to do So). 


88. [a] Private quarrel shown.— 
Wilkerson v. Industrial Commission 
of Utah, 266 P. 270, 71 Utah 355. 


[b] Private quarrel not shown.— 
Swift & Co. v. Industrial Commission, 
122 N.E. 796, 287 Ill. 564. 


89. [a] Assault shown to be con- 
nected with employment.—(1) Gen- 
erally. San Diego & A. Ry. Co. v. In- 
dustrial Accident Commission, 223 P. 
972, 193 Cal. 341; Furst Kerber Cut 
Stone Co. v. Mayo, 144 N.E. 857, 82 
Ind.App. 863; State v. District Court, 
Hennepin County, 167 N.W. 283, 140 
Minn. 75, L.R.A.1918E 502; Oklahoma- 
Arkansas Telephone Co. v. Fries, 262 
P. 1062, 128 Okl. 295; Kline v. Penn- 
sylvania R. Co., 101 Pa.Super. 539; 
Consolidated Underwriters v. Saxon, 
(Tex.Commn.App.) 265 S.W. 143 [rev 
(Civ.App.) 250 S.W. 447]; Casualty 
Reciprocal Exchange v. Parker, (Tex. 
Civ.App.) 300 S.W. 230 [aff (Commn. 
App.) 12 S.W.(2d) 536]. (2) Al- 
tercation over failure to put towels 
in washroom. Vordy v. Joseph Horne 
Co., 96 Pa.Super. 550. (3) Watchman 
in mining camp killed while quieting 
disturbance of peace by other em- 
ployees. Reliance Coal & Coke Co. v. 
Smith, 266 S.W. 1094, 206 Ky. 320. 


{[b] Assault not shown to be con- 
nected with employment.—(1) Gen- 
erally. Edelweiss Gardens v. Indus- 
trial Commission, 125 N.E. 260, 290 Ill. 
459; Richardson v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 46 S.W.(2d) 
439. (2) Employee killed by an in- 
sane fellow employee. Spring Canyon 
Coal Co. v. Industrial Commission of 
Utah 20S es ose tab 7608. a C3) 
Employee killed in unprovoked as- 
sault on fellow employee. 
Magnolia Petroleum Co., (Tex.Commn. 
App.) 45 S.W.(2d) 555 [aff (Civ.App.) 
24 S.W.(2d) 549]. (4) 


Employee | S.W.(2d) 825; 
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injury arose out of or in the course of a private 
quarrel,®® or to show connection of the employment 
with death or injury sustained in an assault by a 
fellow employee®® or a third person,®® or to show 
that an accident or injury occurred before or after 
regular working hours,®! or that if then sustained 


shot for personal reasons. Louden 
v. Minnesota Masonic Home, 215 N.W. 
204,172 Minn. 178. (5) Employee who 
voluntarily left work and engaged in 
personal difficulty with fellow em- 
ployee. Pierson v. Sterling Sugars, 
(La.App.) 149 So. 903. 


90. [a] Third person’s assault 
shown to be connected with employ- 
ment.—(1) Generally. Dean v. Stock- 
ham Pipe & Fittings Co., 123 So. 225, 
220 Ala. 25 [foll Continental Gin Co., 
v. Connell, 124 So. 816, 220 Ala. 697]; 
Davis v. S. S. Kresge & Co., 210 N.W. 
1003, 169 Minn. 245; Wold v. Chevro- 
let Motor Co., 179 N.W. 219, 147 Minn. 
17; Goodwin v. Bright, 163 S.E. 576, 
202 N.C. 481. (2) Bartender hit by 
patron so intoxicated as not to know 
what he was doing. State v. District 
Court of Koochiching County, 158 N. 
W. 713, 134 Minn. 16, L.R.A.1916F 
957. (3) Bill collector knocked on 
head by delinquent customer. Win- 
berry v. Farley Stores, 167 S.E. 475, 
204 N.C. 79. (4) Inspector killed by 
bandits in foreign country. Selser v. 
Bragmans Bluff Lumber Co., 146 So. 
690. (€5) Night watchman killed by 
marauder. Mechanics’ Furniture Co. 
v. Industrial Board of Illinois, 117 
NEE O86) e280 111. 530546) Niet 
watchman killed while quelling dis- 
turbance. Republic Iron & Steel Co. 
vy. Ingle,:134 So. 878, 223) Ala. 127. 
(7) Nonunion employee assaulted by 
union men. Thoms vy. Kaysing Iron 
Works, (Mo.App.) 54 S.W.(2d) 763. 
(8) Oil truck driver’s altercation 
while interviewing filling station at- 
tendant. Nelson v. Service Oil Co., 238 
N.W. 525, 121 Neb. 762. (9) Railroad 
policeman shot by person arrested. 
Southern Ry. Co. v. Brown, 134 So. 
648, 223 Ala. 140. (10) Salesman 
trying to prevent robbery of store. 
Sweeny v. Sweeny Tire Stores Co., 
(Mo.App.) 49 S.W.(2d) 205. 


{b] Third person’s assault not 
shown to be connected with employ- 
ment.—(1) Generally. Setrakian v. 
Naftzger, 215 P. 564, 61 Cal.App. 582; 
Jersey Ice Cream Co. v. Industrial 
Commission, 140 N.E. 862, 309 Ill. 187; 
Pioneer Coal Co. v. Hardesty, 133 N.E. 
398, 77 Ind.App. 205; Sivald v. Ford 
Motor Co., 247 N.W. 687, 188 Minn. 
463; Mitchinson v. Day Bros., [1913] 
1 K.B. 603. (2) Assault and robbery 
disconnected from employment. Por- 
ter v. Travelers’ Ins. Co., 43 S.W.(2d) 
1066, 163 Tenn. 526; Lumbermen’s In- 
demnity Exch. v. Vivier, (Tex.Civ. 
App.) 239 S.W. 286 [rev (Commun. 
App.) 250 S.W. 417]. (3) Attempting 
to rescue fellow employee after lat- 
ter became involved in a gambling 
quarrel. Bergantzel v. Union Trans- 
fer Co., 245 N.W. 598, 124 Neb. 200. 
(4) Hit in eye by snowball. Burk v. 
Shell Petroleum Corporation, (Ind. 
App.) 187 N.E. 685. (5) Shot for 
personal reasons. Erwin v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
63 S.W.(2d) 1076. (6) Special officer 
attempting to disarm a person off the 
employer’s premises. Texas Indem- 
nity Ins. Co. v. cLaury, (Tex.Civ. 
App.) 54 SIW. (2d) S62.06 Ci) ) Baxi 
driver assaulted by competing cab 
driver. Roach v. Yellow Cab Co., 141 


Cherry v.| A. 767, 6 N.J.Misc. 386. 


91. Hinkle v. Miller, (Mo.App.) 56 


Andrews v. State Com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it was or was not connected with the employment,” 
or to show that an accident or injury was sustained 
on the employer’s premises,®* or on a public road,°** 
or on ship,®® or to show the connection with the 
employment of injuries sustained by an employee 
while away from his place of work,®*® as where he 


pensation Com’r, (W.Va.) 167 S.E. 588. 


{a] Injured after punching time 
clock.—American Indemnity Co. v. 
Dinkins, (Tex.Civ.App.) 211 S.W. 949. 


Time of accident generally see su- 
pra § 929. 


92. [a] Connection with employ- 
ment shown.—(1) Generally. Rock- 
wood Alabama Stone Co. v. Lawler, 
135 So. 569, 223 Ala. 336; Judd v. 
Metropolitan Life Ins. Co., 150 A. 514, 
111 Conn. 532; Thomas v. Martin, 23 
P.(2d) 192, 164 Okl. 151. (2) Deputy 
marshal stabbed while interfering 
with robbery while returning home 
after office hours. Los Angeles Coun- 
ty v. Industrial Accidant Commission 
of California, 11 P.(2d) 434, 123 Cal. 
App. 12. (3) On way to make deposit 
for employer on a Saturday_ night. 
Morse v. Port Huron & D. R. Co., 232 
N.W. 369, 251 Mich. 309. (4) Sales- 
man injured while on way to keep a 
business appointment in the evening. 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Accident Commis- 
sion of State of California, (Cal.App.) 
22 P.(2d) 538. 


[b] Connection with employment 
not shown.—(1) Generally. lLee’s 
Case, 181 N.E. 198, 279 Mass. 357; 
Jensvold v. Kunz Oil Co., (Minn.) 250 
N.W. 815; Schraner v. Massman Const. 
Co., (Mo.App.) 48 S.W.(2d) 104. (2) 
Asleep on employer’s premises, after 
completing night shift. Damron v. 
State Compensation Com’r, 155 S.E. 
119, 109 W.Va. 343. 


[c] Mere fact day service had end- 
ed at time of accident is not suffi- 
cient to authorize reversal of the find- 
ing of the industrial board that the 
accident arose out of and was received 
in the course of employment. Munn v. 
Industrial Board, 113 N.E. 110, 274 
Ty 7.0: - 

93. Ill1.—Crane Co. v. Industrial 
Commission, 137 N.E. 487, 306 Ill. 56; 
Snyder v. Industrial Commission, 130 
N.E. 517, 297 Ill. 175. 


Mo.—Hinkle y. Miller, (App.) 56 S. 
W.(2d) 825. 


N.Y.—Jack v. Morrow Mfg. Co., 185 
N.Y.S. 588, 194 App.Div. 565. 


Pa.—Johnson v. Baldwin Locomo- 
tive Works, 98 Pa.Super. 28. 


Eng.—Jones v. South Eastern & 
Chatham R. Co., 87 L.J.K.B. 775. 


94 American Indemnity Co. vy. 
Dinkins, (Tex.Civ.App.) 211 S.W. 949. 


95. Pocahontas Fuel Co. v. Mona- 
han, 34 F.(2d) 549 [aff 41 F.(2d) 48}. 


96. [a] Connection with employ- 
ment shown.—Standard Lumber Co. v. 
Industrial Accident Commission of 
California, 212 P. 720, 60 Cal.App. 331; 
Morse v. Port Huron & D. R. Co., 232 
N.W. 369, 251 Mich. 309. 


[b] Connection with employment 
not shown.—(1) Generally. New 
Amsterdam Casualty Co. v. Hoage, 46 
F.(2d) 837; Wertz v. Reynolds, 133 N. 
BE. 3938, 77 Ind.App. 234; Schraner v. 
Massman Const. Co., (Mo.App.) 48 S. 
W.(2d) 104; Micheloy vy. Century 
Metal Spinning & Stamping Co., 184 
N.Y.S. 615, 193 App.Div. 814; Humbert 
v. Philadelphia & Reading Coal & 
fron, Co.493..Pa.Supers 2505.2) - On 
employer’s property but not at place 
of work. Rautio v. International Har- 
vester Co., 231 N.W. 214, 180 Minn. 


] 
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Salesman repairing auto- 
mobile at home. Jensvold v. Kunz Oil 
Co., (Minn.) 250 N.W. 815. (4) Special 
officer struck and killed by a train, 
after Jeaving work, about one thou- 
sand two hundred feet from the mine 
he patrolled. Stahl v. Watson Coal 
Cons ul ou oe Ae OS kaye ea ) 
Stableman found lying with broken 
ribs in a gutter about fifty feet from 
the employer’s premises. Russo v. 
Jarvis Stores, Inc., 185 N.Y.S. 281, 193 
App.Div. 587. 


97. [a] Connection with employ- 
ment shown.—(1) Driver returning 
truck to plant or garage. Conzuello v. 
Teague, 2438 N.W. 779, 123 Neb. 574; 
Mutchie v. M. L. Rawlings Ice Co., 240 
N.W. 267, 122 Neb. 297. (2) Milkman 
returning to employer’s premises 
after making deliveries. Jackson v. 
Dairymen’s Creamery, 162 S.E. 359, 
202 N.C. 196. 


[b] Connection with employment 
not shown. — Bucher v. American 
Fruit Growers’ Co., 163 A. 33, 107 Pa. 
Super. 399. 


98. [a] Connection with employ- 
ment shown.—(1) Generally. In re 
Coleman, (Idaho) 28 P.(2d) 1115; 
Hoffman v. Knisely Brothers, 199 Ill. 
App. 530; Punches vy. American Box 
Board Co., 185 N.W. 758, 216 Mich. 
342; Wiest v. Bolduc, 227 N.W. 48, 


400. (3) 


178 Minn. 310; Brauch v. Skinner 
Bros. Mfg. Co., 51 S.W.(2d) 27, 330 
Mo. 760. (2) Cashier driving from 


residence to bank in which he worked. 
O’Leary v. North Dakota Workmen’s 
Compensation Bureau, 243 N.W. 805, 
62 N.D. 457. (3) Driving another em- 
ployee home with employer’s consent. 
Wells v. Cutler, 6 P.(2d) 459, 90 Colo. 
111. (4) Driving auto furnished by 
employer. State v. District Court of 
Hennepin County, 170 N.W. 218, 141 
Minn. 348. (5) Employee injured on 
way to work at earlier hour than 
usual to perform special mission for 
employer, was injured while engaged 
in “furtherance of employer’s busi- 
ness,” within Compensation Act. Alt- 
man v. Kaufmann Realty Co., 167 A. 
394, 110 Pa.Super. 178. (6) Foreman 
on way to different job for same em- 
ployer. Graver’ Tank & Mfg. Co. v. 
Pohlplatz, (Ind.App.) 185 N.E. 167. 
(7) Motorcycle policeman. Fabio v. 
City of St. 4Paul 233 SNiW. 3467, “Sd 
Minn. 601. (8) On train furnished 
by employer. Indian Creek Coal & 
Mining Co. v. Wehr, 128 N.E. 765, 127 
N.E. 202, 74 Ind.App. 141. 


[b] Connection with employment 
not shown.—(1) Generally. Dumeer 
v. Middletown Gaslight Co., 
580, 104 Conn. 535; Thompson-Star- 
rett Co. v. Johnson, 163 S.B. 745, 174 
Ga. 656 [rev 157 S.E. 363, 42 Ga.App. 
739, and op of Sup. Ct. conformed to 
164 S.E. 910, 45 Ga.App. 395]; Uni- 
versal Portland Cement Co. Vie 
Spirakis, 137 N.E. 276, 79 Ind.App. 17; 
Lorenz v. Wm. Lorenz Trunk Works, 
245 N.W. 615, 187 Minn. 444; Rosvall 
v. City of Duluth, 224 N.W. 840, 177 
Minn. 197; Short v. Hughes Coal Co., 
96 Pa.Super. 237; Spencer v. Liberty, 
SG de Ese wedisiSily. (2) Driving to 
boarding house from station. Coman 
v. Model Dairy. Co., 206 N.Y.S. 803, 
210 App.Div. 503. (3) Seaman re- 
turning to ship. McDonald vy. The 
Steamship Banana, [1908] 2 K.B. 926, 
IB WAc- Cr Sb. 


[c] Employee shown on way to 
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was returning thereto after performance of outside 
work,®? or to show connection with the employment 
of an injury occurring while the employee was going 
to or from work.°§ 
or injury with the employment must be shown by 
some evidence®® of a competent! and sufficient? char- 


The connection of an accident 


work when injured.—Benoit Coat 
Mining Co. v. Moore, 109 So. 878, 215 
Ala. 220; Starr Piano Co. v. Indus- 
trial Accident Commission, 184 P. 860, 
181 Cal. 433; Fidelity & Casualty Co: 
v. Industrial Commission, 8 P.(2d) 
617, 79 Utah 189. ; 


{[d] Employer shown to have fur- 
nished means of transportation.— 
Trussless Roof Co. v. State Industrial 
Accident Commission, 6 P.(2d) 254, 
119 Cal.App. 91; Wells v. Cutler, 6 
P.(2d) 459, 90 Colo. 111; Mahaffey v. 
Mill Creek Lumber Co., (La.App.) 147 
So. 834; Baker v. Colbert, 136 So. 210, 
17 La.App, 518. 


99. Republic Box Co. v. Industrial 
Commission, 168 N.E. 300, 336 Ill. 343; 
Saxton v. Sinclair Refining Co., (Neb.) 
250 N.W. 655; Schmoll v. Weisbrod & 
Hess Brewing Co., 97 A. 723, 89 N.J. 
Law 150; lLorchitsky v. Gotham 
Folding Box Co., 128 N.E. 899, 230 N. 
Y. 8; Greenberg v. Greenberg, 196 N. 
Y.S. 626, 203 App.Div. 3438; Norman 
Steam Laundry v. State Industrial 
Commission, 16 P.(2d) 92, 160 Okl. 107. 


[a] Notwithstanding statutory 
presumptions as to a claim being 
within the provisions of the compensa- 
tion act in the absence of evidence 
to the contrary, there must be some 
evidence, in addition to proof of the 
accident, from which the conclusion 
can be drawn that claimant’s injuries 
arose out of and in the course of the 
employment. Lorchitsky v. Gotham 
Folding Box Co., 128 N.E. 899, 230 N.Y. 
8, reversing order 179 N.Y.S. 932, 190 
App.Div. 923 (construing N. Y. Work- 
men’s Compensation L. § 21). 


1. Rockford Cabinet Co. v. Indus- 
trial Commission, 129 N.E. 142, 295 111. 
332; C. E. Peterson & Co. v. Indus- 
trial Board of Illinois, 117 N.E. 1033, 
281 Til. 326. 


2. Ryan v. Industrial Commission, 
160 N.B. 353, 329 Ill. 209; Bartlett v. 
Eaton, 243 N.W. 772, 123 Neb. 599. 


[a] Claimant must prove by posi- 
tive evidence or by reasonable infer- 
ence that the accidental injury arose 
out of and in the course of the em- 
ployment. Madison Coal Corporation 
v. Industrial Commission, 150 N.E. 
645, 320 Ill. 298. 


[b] Evidence of payment of com- 
pensation to the employee before his 
death may be sufficient, in a claim by 
the dependents, to support a finding 
of death by accident arising out of 
and in the course of employment. 
Harley v. Walsall Wood Colliery Co., 
8 B.W.C.C. 86. 


{c] Recital in death certificate is 
not alone sufficient to prove that an 
accident arose out of and in the 
course of employment. Jones v. 
American Mut. Liability Ins. Co., 165 
S.E. 167, 45 Ga.App. 392. 


[d] Reports of employer.—(1) A 
report of the employer’s manager to 
the industrial accident commission, 
stating that injuries arose in the 
course of employment, notwithstand- 
ing its contradiction by the employ- 
er, if believed by the commission, was 
held in itself to justify a finding for 
the petitioner, regardless of circum- 
stantial proof. Ross’ Case, 126 A. 
484, 124 Me. 107. (2) In proceedings 
under the Workmen’s Compensation 
Law to recover compensation for the 
death of a printer caused by blood 
poisoning from a finger cut, the em- 
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acter, and cannot rest upon mere surmise or con- 
jecture,® although proof beyond possibility of doubt 
is not required.? A preponderance of proof is requi- 


site® and sufficient.® 


Absence of eyewitness to the accident does not 
preclude establishment of the fact that it arose out 
of or in the course of employment,’ although in such 
cases claimant must prove that a decedent’s injury 


ployer’s reports to the department of 
labor, stating that the place of ac- 
cident was in the employer’s job 
rooms, and that the cause and man- 
ner of the accident was a cut on the 
finger and infection from handling 
type, constituted prima facie evidence 
that the accident arose out of and in 
the course of the employment and 
furnished legal support for such a 
finding. McCartney v. Wood-Temple 
Co., 187 N.W. 251, 217 Mich. 505. (3) 
A report not disclosing what a child 
was doing when run over was insuffi- 
cient to show that the accident arose 
out of the employment, if any. Craci- 
ola v. Lewis, 253 N.Y.S. 752, 283 App. 
Div. 437. 


3. Cal.—Clapp’s Parking Station v. 
Industrial Accident Commission of 
California, 197 P. 369, 51 Cal.App. 
624; John A. Roebling’s Sons Co. v. 
Industrial Accident Commission, 171 
P. 987, 36 Cal.App. 10. 


Ill.—Jefferson Printing Co. v. In- 


dustrial Commission, 144 N.E. 356, 
312 Ill. 575; Alzina Const. Co. v. In- 
dustrial Commission, 141 N.E. 191, 


309 Ill. 395; Ira J. Mix Dairy Co. v. 
Industrial Commission, 139 N.E. 926, 
308 Ill. 549; Ideal Fuel Co. v. Indus- 
trial Commission, 131 N.E. 649, 298 
Tll. 463: Sparks Milling Co. v. In- 
dustrial Commission, 127 N.E. 737, 293 
Tll. 350; Hydrox Chemical Co. v. In- 
dustrial Commission, 126 N.B. 564, 291 
Ill. 579; Savoy Hotel Co. v. Indus- 
trial Board of Illinois, 116 N.E. 712, 
279 Ill. 329; Albaugh-Dover Co. v. 
Industrial Board of Illinois, 115 N.E. 
834, 278 Ill. 179. 


Ind.—Alexandria Metal Products 
Co. v. Newsome, (App.) 185 N.E. 520. 


Iowa.—Susich v. Norwood White 
Coal Co., 224 N.W. 86, 207 Iowa 1129; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 5938, 195 Iowa 334. 


Kan.—Mayeur v. J. R. Crowe Coal 
ete Conis6. Be 1035;7106) kan. 


Mass.—Perangelo’s: Case, 177 N.E. 
892, 277 Mass. 59; Belanger’s Case, 
174._N.E. 497, 274 Mass. 371; Me- 
eae Case, 128 N.E. 778, 236 Mass. 
{ea 


Mo.—De Moss v. Evens & Howard 
Fire Brick Co., 87 S.W.(2d) 961, 225 
Mo.App. 473. 


Tenn.—Home Ice Co. v. Franzini, 32 
S.W.(2d) 1032, 161 Tenn. 395; Battle 
Creek Coal & Coke Co. v. Martin, 290 
S.W. 18, 155 Tenn. 34. 


[a] Mere possibility of causal con- 
nection between conditions of em- 
ployment and injury is insufficient. 
Susich v. Norwood White Coal Co., 224 
N.W. 86, 207 Iowa 1129. 


4. Hughes’ Case, 175 N.E. 95, 274 
Mass. 540; Zimmerman vy. Goodfel- 
low Lumber Co., (Mo.App.) 56 S.W. 
(2d) 608. 


[a] For example, a claimant seek- 
ing workman’s compensation need not 
produce evidence which will exclude 
every possibility that 
death did not arise out of the em- 
ployment, Hughes’ Case, 175 N.E. 


injury and’ 
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was connected with his employment by showing the 
circumstances of the injury.® 


Circumstantial evidence. Under the general rules® 


the connection of the accident with the employment 


95, 274 Mass. 540. 


5. Standard Oil Co. v. Industrial 
Commission, 153 N.E. 660, 322 Ill. 524; 
Sparks v. Consolidated Indiana Coal 
Co., 190 N.W. 598, 195 Iowa 334. 


[a] Mere equipoise of evidence is 
insufficient to show that the accident 
arose out of and in the course of em- 


ployment. Sparks v. Consolidated In- 
diana Coal Co., 190 N.W. 5938, 195 
Iowa 334. 


6. Cockrell v. Industrial Commis- 
sion, 158 N.E. 673, 327 Ill. 438; Buncle 
v. Sioux City Stockyards Co., 185 N. 
W. 139, 192 Iowa 555. 


7. Hydrox Chemical Co. v. Indus- 
trial Commission, 126 N.E. 564, 291 
Ill. 579; Peoria Cordage Co. v. In- 
dustrial Board«ofIHinois, 119 N.E. 
996, 284 Ill. 90, L.R.A.1918H 822; 
Grant v. Fleming Bros. Co., 176 N.W. 
640, 188 Iowa 6387. 


8 Texas Employers’ Ins. Ass’n v. 
Herring, (Tex.Civ.App.) 269 S.W. 249 
{rev on other grounds (Commn.App.) 
280 S.W. 740]. 


9. See supra § 912. 


10. Ill—McKugo_ v. Industrial 
Commission, 161 N.E. 86, 330 Ill, 70; 
Jefferson Printing Co. v. Industrial 
Commission, 144 N.B. 356, 312 Ill. 575; 
Ira J. Mix Dairy Co. v. Industrial 
Commission, 139 N.E. 926, 308 Ill. 
549; J. E. Porter Co. v. Industrial 
Commission, 133 N.E. 652, 301 Ill. 76; 
Sparks Milling Co. v. Industrial Com- 
mission, 127 N.E.. 737, 293. Til. .350; 
Hydrox Chemical Co. yv. Industrial 
Commission, 126'\N.E. 564, 291 Ill. 579; 
E. E. Walsh Teaming Co. v. Industrial 
Commission, 125 N.E. 331, 290 Ill. 
536; Smith-Lohr Coal Mining Co. v. 
Industrial Commission, 121 N.E. 231, 
286 Ill. 34. 


Ind.—Pioneer Coal Co. v. Hardesty, 
133 N.E. 398, 77 Ind.App. 205 (recog- 
nizing rule). 


Mo.—Curtis v. St. Louis Material 
Seana Co., (App.) 54 S.W.(2d) 
ov. 


N.J.—Manziano v. Publie Service 
Gas Co., 105 A. 484, 92 N.J.Law 322. 


Pa.—Rodman v. Smedley & Mehl, 
1207 As. 266; 276 Pa. 2962" Kolasa vy. 
Stubnickie, 167 A. 246, 110 Pa.Super. 
152; Cardiota v. Cunningham Piano 
Co., 87 Pa.Super. 458, 462. 


Tenn.—Tennessee Chemical Co. v. 
Smith, 238 S.W. 97, 145 Tenn. 532. 


W.Va.—Demastes v. State 
pensation Com’r, 165 S.E. 
W.Va. 498. 


Sask.—Morton v. G. T. P. Branch 
Lines Co., 10 Sask.L. 8, 33 Dom.L.R. 
27, [1917] 1 West.Wkly. 1125. 


“The fact whether the deceased was 
acting in the course of his employ- 
ment at the time of the accident, like 
any other fact, may be found from 
circumstances.” Cardiota v. Cunning- 
ham Piano Co., supra. 


[a] That circumstantial evidence 
alone supports finding that accident 
arose out of employment does not 
militate against finding, in the ab- 


Com- 
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may be sufficiently established by circumstantial evi- 
dence,!° or inference,!! if reasonable in character.** 


Hearsay. Under the general rules!® hearsay evi- 
dence alone is not ordinarily sufficient to show that 


sence of proof to the contrary, if the 
evidence Warrants such inference. 
De Moss v. Evens & Howard Fire 
Brick Co., 37 S.W.(2d) 961, 225 Mo. 
App. 473. 


11. Del.—Laskowski v. Jessu 
ore Paper Co., 108 A. 281, 30 


~ 
Ill.—Carson Payson Co. v. Indus- 
erley egos Sana ae “173: ~«4N.E. 184, 340 


Md.—Celanese Corporation of 
pete v. Lease, 160 A. 801, 162 Md. 


p & 
Del. 


N.J.—Manziano v. Public Service 
Gas Co., 105 A. 484, 92 N.J.Law 322. 


Pa.—Flucker v. Carnegie Steel Co., 
106 A. 192, 263 Pa. 113. 


[a] For example, when an em- 
ployee’s body is found on the employ- 
er’s premises at or near his regular 
place of work under circumstances 
indicating an accident during his 
hours of work, it may be fairly in- 
ferred that he was injured in the 
course of his employment. Flucker v. 
Cornea Steel Co., 106 A. 192, 263 Pa. 


{[b] Facts held to support infer- 
ence of death by accident connected 
with employment.—The Steamship 
Swansea Vale v. Rice, [1912] A.C. 
238, 4 B.W.C.C. 298, 300, Ann.Cas. 
1912C ‘899 and note faff 3 B.W.C.C. 
152] (chief officer); Proctor v. The 
Steamship Serbino, [1915] 3 K.B. 344, 
8 B.W.C.C. 572 (chief engineer last 
seen in working clothes going toward 
stern of vessel); Lee v. Stag Line, 5 
B.W.C.C. 660 (stoker); Richardson v. 
The Ship Avonmore, B.W.C.C. 34 
(ship watchman); Mackinnon v. Mil- 
Jer, 2 B.W.C.C. 64, 46 Sc.L.Rep. 299 
(engineer of steam tug). 


[c] Where there is no direct evi- 
dence as to the cecasion of a fatal 
accident, the inference that it arose 
out of the.employment may be sup- 
ported by the fact that the workman 
was last seen in an adjoining place 
doing something in the way of em- 
pierre Roberts v. Trollop, 7 B.W. 


12. Steffes v. Ford Motor Co., 214 
N.W. 953, 239 Mich. 501. 


[a] Facts held not to support in- 
ference.—Bender v. The Steamship 
Zent, [1909] 2 K.B. 41, 2 B.W.C.C. 22 
(cook); Booth v. Leeds, ete., Coal 
Co., 7 B.W.C.C. 434 (bargeman return- 
ing to barge); Burwash v. Leyland, 5 
BrweCiC:' 663.4107 Ll Rep-NiSa-735 
(ship’s cook); Marshall v. The Ship 
Wild Rose, 3 B.W.C.C. 514 (sailor 
found drowned alongside of ship). 


{[b] Hernia as not inferred from 
strain.—It will not be inferred that 
injury to a locomotive engineer from 
hernia was received in the course of 
his employment from: the mere fact 
that the engineer was engaged in 
work causing him to undergo severe 
physical strain. Chicago & A. R. Ca. 
v. Industrial Board of Illinois, 113 
N.E. 629, 274 Ill. 336. 


18. See supra § 912. 


po a a TN Te EN a ne ee LSS eee eo 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 930-936] 


an accident arose out of or in the course of em- 
ployment,?* but there must be some legal proof in 
corroboration of the hearsay,'® although in com- 
bination with legal proof hearsay may be sufficient 
to show the connection of an accident with the 


employment.?® 


[§ 931] (4) Permission of Employer To Use In- 
strumentality Connected with Injury. The general 
rules as to weight and sufficiency of evidence ap- 
ply as to evidence establishing permission of an em- 
ployer to his employee to use the instrumentality 
from which injury was sustained.+7 


[§ 932] (5) Assumption of Risk. The general 
rules as to weight and sufficiency of evidence apply 
with respect to establishment of the fact of assump- 


tion of risk.18 
[§ 933] (6) Negligence. 


14. Recklien v. Industrial Com- 
mission, 168 N.E. 665, 337 Ill. 37; 
Consolidation Coal Co. v. Ratliff, 288 
S.W. 1057, 217 Ky. 103; Meehan v. 
Dutton Lumber Co., 206 N.Y.S. 418, 
210 App.Div. 540 [rev 200 N.Y.S. 934, 
206 App.Div. 785]; White v. American 
Society for Prevention of Cruelty to 
Animals, 180 N.Y.S. 867, 191 App.Div. 
6; Smith v. Philadelphia & Reading 
Coal & Iron Co., 130 A. 265, 284 Pa. 
35. 


15. Schnable v. Butterick Pub. Co., 
212 N.Y.S. 111, 214 App.Div. 343; Van 
Cise v. Standard Oil Co. of New York, 
205 N.Y.S. 298, 209 App.Div. 838 [aff 
147 N.E. 207, 239 N.Y. 587]; White 
v. American Society for Prevention of 
Cruelty to Animals, 180 N.Y.S. 867, 
191 App.Div. 6. 


16. Streeter’s Dependents v. Hunt- 
er, 108 A. 394, 93 Vt. 488. 


17. [a] Boat.—The evidence did 
not show that the employer permitted 
drowned employees, as matter of 
right, to use the boat which sank. 
Taylor v. Gulf Refining Co. of Louisi- 
ana, 122 So. 162, 11 La.App. 270. 


18. Swardleck’s Case, 163 N.E. 161, 
264 Mass, 495. 


19. [a] Transfer of germs from 
toe to face, causing fatal septicemia. 
—The evidence did not warrant the 
conclusion that the industrial acci- 
dent commission was bound to find 
that the transfer of streptococcic 
germs from the injured toe of an em- 
ployee to his face, where they caused 
erysipelas and fatal septicemia, was 
due to his own negligence. Bethle- 
hem Shipbuilding Corporation v. In- 
dustrial Accident Commission of Cali- 
LOrniaj, SSM 179,40 V8 Cal. 500) 7A) 
L.R. 1180. 


20. [a] Preponderance required 
to prove defense.—To refuse an 
award of compensation on the ground 
of the workman’s negligence, it must 
appear by a preponderance of evi- 
dence that injury was due solely to 
his culpable negligence. In re Karos, 
243 P. 593, 834 Wyo. 357. 


{b] Negligence of fellow work- 
man.—Hotelling v. Fargo-Western 
Oil Co., 238 P. 542, 38 Wyo. 240. 

21. City of Fremont v. Lea, 213 
N.W. 820, 115 Neb. 565; Noskyv. 
Farmers’ Union Co-op. Ass’n, 191 N. 
W. 846, 109 Neb. 489. 

22. [a] Evidence held to estab- 
lish that an automobile accident at 
a street interseetion was the result of 
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The usual rules as to 
weight and sufficiency of evidence apply in respect 
of establishing the fact of negligence,!® culpable , 
negligence,”° or willful negligence,?! or mutual neg- 
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ligence of two drivers in an automobile accident,”? 
or negligence of claimant’s physician.?* 
[§ 934] (7) Serious, Intentional, or Willful Mis- 


The general rules as to the weight and 
sufficiency of evidence apply with respect to estab- 


lishment of the fact of an employee’s willful mis- 


duct.?7 


[§ 935] (8) Attempt To Injure Another. 


conduct causing death or injury,?* as in respect of 
particular accidents,?*> or his serious and willful 
misconduct,?® or intentional and willful miscon- 


The 


usual rules as to weight and sufficiency of evidence 


mutual negligence of both drivers and 
not due to willful self-injury of the 
deceased employee. Plick v. Toye 
Bros. Auto & Taxicab Co., 127 So. 59, 
13 La.App. 525. 


23. [a] Evidence held insufficient 
to show that employer was excused 
from liability to injured claimant by 
neglect of claimant’s’ physician. 
Weaver v. Shanklin Walnut Co., 293 
P. 950, 1381 Kan. 771. 


24. Ala.—Ex parte Little Cahaba 
Coal Co., 104 So. 422, 213 Ala. 244. 


Cal.—United States Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission of California, 163 P. 1013, 
174 Cal. 616; Diestelhorst v. Indus- 
trial Accident Commission of Cali- 
fornia, 164 P. 44, 32 Cal.App. 771. 


Ga.—A®tna Life Ins. Co. v. Carroll, 
150 S.E. 208, 169 Ga. 333 [rev 146 
S.E. 788, 39 Ga.App. 78, and con- 
ae to 150 S.E. 872, 40 Ga.App. 


Ind.—Hubbard Steel Foundry Co. v. 
Remiszewski, 132 N.E. 691, 76 Ind. 
App. 619. 


W.Va.—Edwards v. State Compen- 
He Com’r, 165 S.E. 669, 112 W.Va. 
504. 


fa] Preponderance of evidence re- 
quired to establish defense of willful 
misconduct. Hubbard Steel Foundry 
Co. v. Remiszewski, 132 N.E. 691, 76 
Ind.App. 619. 


[b] Satisfactory evidence.—Em- 
ployer seeking to defeat recovery of 
compensation must establish em- 
ployee’s willful misconduct by satis- 
factory evidence. Bradley v. State 
Compensation Com’r, 157 S.E. 42, 110 
W.Va. 89. 


25. [a] Explosion of pen pistol.— 
National Automobile Ins. Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, (Cal.App.) 22 P.(2d) 568. 


[b] Mine explosion.—Ex parte 
Little Cahaba Coal Co., 104 So. 422, 
213 Ala. 244. 

[c] Runaway team.—Frost v. Blue 


Ridge Timber Corporation, 11 S.W. 


(2d) 860, 158 Tenn. 18. 
[d] Shooting of gamekeeper.—O. 
L. Shafter Estate Co. v. Industrial 


Accident Commission of California, 
166 P. 24, 175 Cal. 522. 


26. Swardleck’s Case, 163 N.E. 161, 
264 Mass. 495; B. C. Sugar Refining 
Co. v. Granick, [1910] 44 S.C. 105. 


{a] Driving car at thirty-five to 


apply in respect of establishing the fact that death 
or other injury of an employee was caused by his 
attempt to injure another.?® 


[§ 936] (9) Disobedience of Orders. 
rules as to weight and sufficiency of evidence apply 
as to establishment of the fact, of the giving of 
specific orders,?® an employee’s disobedience of or- 
ders,®° the willful character of such disobedience,3* 


The general 


forty-five miles an hour does not es- 
tablish serious and willful miscon- 
duct. Bendett v. Mohican Co., 120 A. 
148, 98 Conn. 544. 


27. Beck v. C. & J. Commercial 
Driveaway, 245 N.W. 806, 260 Mich. 
550; Finney v. Municipality of Cros- 
well, 190 N.W. 856, 220 Mich. 637; 
Riley v. Mason Motor Co., 165 N.W. 
745, 199 Mich. 233. 


[a] Failure to return to employ- 
er’s doctor for further treatment does 
not show intentional or willful mis- 
conduct. Oniji v. Studebaker Corp., 
163 N.W. 23, 196 Mich. 397. 


28. [a] Evidence held to show 
death or other injury resulted from 
attempt to injure another.—Toney v. 
Geo. A. Fuller Co., (Lia.App.) 143 So. 
541 (deceased employee shown as ag- 
gressor); Consolidated Underwriters 
v. Scott, (Tex.Civ.App.) 272 S.W. 520. 


[b] Evidence held not to show 
death or other injury resulted from 
attempt to injure another.—Mills- 
paugh v. Opelousas Cotton Gin Co., 
139 So. 666, 19 La.App. 78; Casualty 
Reciprocal Exchange v. Parker, (Tex. 
Commn.App.) 12 S.W.(2d) 536 [aff 
(Civ.App.) 800 S.W.(2d) 230]. 


29. [a] As to commands against 
undertaking rescue.—Hvidence' re- 
garding warnings and protests by the 
employer’s superintendent against the 
employee descending into a vat to 
rescue a fellow employee sustained 
the trial court’s finding that they did 
not constitute commands not to un- 
dertake the rescue. General Accident, 
Fire & Life Assur. Corp. v. Evans, 
(Tex.Civ.App.) 201 S.W. 705. 


30. [a] Evidence held to show 
disobedience of orders.—Cohen v. Bir- 
mingham Fabricating Co., 139 So. 97, 
224 Ala. 67 (violation of instructions 
as to unloading steel); Adams v. 
Novo Engine Co., 249 N.W. 859, 264 
Mich. 292 (foreman’s instructions); 
Cassell v. C. F. Mueller Macaroni Co., 
122 A. 242, 99 N.J.Law 270 (as to 
operation of elevator); Edwards v. 
State Compensation Com’r, 165 S.E. 
669, 112 W.Va. 504 (use of fuse in 
shooting coal). 

{b] Evidence held not to show dis- 
obedience of orders.—Long v. In- 
dustrial Commission, 179 N.E. 888, 347 
Ill. 250; Swardleck’s Case, 163 N.B. 
161, 264 Mass. 495. 


31. Peru Basket Co. v. Kuntz, 122 
N.E. 349, 69 ind.App. 510. 


[a] Disobedience shown thought- 
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and the causal relation of disobedience to the injury 


sustained.?? 


[§ 937] (10) Violation of Law. The usual rules 
as to weight and sufficiency of evidence apply with 
respect to establishment of the facts as to an in- 
jured employee’s violation of law precluding recov- 
ery of compensation,?* as in the case of alleged vio- 
lation of statutory regulations as to use and opera- 
tion of mines,?* or the employee’s notice thereof,® 


or violation of traffic laws.*® 


[§ 938] (11) Intoxication. The general rules as 
to weight and sufficiency of evidence apply with re- 
spect to establishment of the fact of an employee’s 
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injury,’ or to proof that intoxication was the causc 


thereof,?’ or the natural and probable cause of the 


accident,?® or that death was the natural or proxi- 
mate result of his intoxieation,*® or that intoxica- 
tion was the sole cause of death,#! or that injury 
causing death was the direct result of intoxication.*? 


[§ 939] (12) Intentional Self-Injury.** The usu- 
al rules as to the weight and sufficiency of evidence 
apply to establishment of the fact of an employee’s 


intentional self-injury,#* as in respect of particular 


intoxication at the time of sustaining death or other 


less and not willful.—Diestelhorst v. 
Industrial Accident Commission of 
California, 164 P. 44, 32 Cal.App. 771. 


' 32. Jones v. Wyatt Lumber Co., 
137 So. 635, 18 La.App. 79; Hibberd v. 
Hughey, 194 N.W. 859, 110 Neb. 744. 


' 33. See cases infra this note and 


infra notes 34-36. 


[a] Railroad laws.—Where dece- 
dent, while on his way home from 
work in defendant’s railroad yards, 
crawled under a train and was killed, 
evidence was held insufficient to show 
that decedent’s movements were con- 
trolled by the purpose of unlawfully 
boarding a moving train, so as to bar 
recovery of compensation. Moore v. 
Cincinnati, N. O. & T. P. Ry. Co., 256 
S.W. 876, 148 Tenn. 561. 


34 [a] Carrying carbide lamp.— 
In a compensation case, evidence sus- 
tained finding that explosion killing 
miner was caused by lighted carbide 


lamp carried unlawfully. Floyd_v. 
Paulton Coal Mining Co., 94 Pa.Su- 
per. 1 

{[b] Disregard of gas warning.— 


Evidence held to show that deceased 
entered portion of mine notwithstand- 
ing sign warning of gas therein, in 
violation of statute, precluding recov- 
ery for death from mine gas poison- 
ing. Macenka v. Lehigh Coal & Navi- 
eatien Co., 159 A. 197, 104 Pa.Super. 


[c] Returning too soon to ‘“‘mis- 
fire.’—Evidence was held to support 
findings by referee and compensation 
board that miner, in returning to a 
misfire in less than twelve hours, was 
injured while performing an act in 
violation of law and was not entitled 
to compensation. Gima v. Hudson 
Coal Co., 161 A. 903, 106 Pa.Super. 288 
faff 165 A. 850, 310 Pa. 480, and foll 
Shott v. Hudson Coal Co., 165 A. 853, 
310 Pa. 488]. 


{[d] Short fuse.—Bradley v. State 
Compensation Com’r, 157 S.E. 42, 110 
W.Va. 89 (evidence held insufficient 
to establish that injury resulted from 
unlawful use of short fuse). 


[e] Use of matches.—Compensa- 
tion authorities’ finding that mine gas 
explosion was accidental and failure 
to find that employee violated mine 
laws by use of matches was held not 
erroneous as a matter of law under 
evidence. Krischunas v. Philadelphia 
& Reading Coal & Iron Co., 145 A. 905, 
296 Pa. 216. 


35. [a] Notice of regulations to 
claimant sufficiently shown in respect 
of regulations governing use of high 
explosives. Gima v. Hudson Coal Co., 
161 A. 903, 106 Pa.Super. 288 [aff 165 
A. 850, 310 Pa. 480, and foll Shott v. 
Hudson Coal Co., 165 A. 8538, 310 Pa. 
488] (as to use). 


36. tna Life Ins. Co. v. Carroll, 
150 S.B. 208, 169 Ga. 333 [rev 146 S.E. 
788, 39 Ga.App. 78, and conformed to 
150 S.E. 872, 40 Ga.App. 674]; Stand- 
ard Acc. Ins. Co. v. Pardue, 146 S.E. 
638, 39 Ga.App. 87; Howell v. King- 
ston Tp. School Dist., 161 A. 559, 106 
Pa.Super. 89. 


[a] Circumstantial evidence that 
an employee when killed by overturn- 
ing of auto was. exceeding the speed 
limit was held insufficient, particu- 
larly in view of the presumption 
against commission of crime, to jus- 
tify annulling of award of industrial 
accident board as unsupported by evi- 
dence. United States Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission of California, 183 P. 540, 
181 Cal. 147. 


[b] Identification of employee as 
guilty driver.—Evidence in compensa- 
tion proceeding held sufficient to iden- 
tify deceased employee as driver of 
employer’s automobile so as to show 
him guilty of a violation of law which 
resulted in his killing by a policeman 
while resisting arrest. Tarver v. 
Pierpoint Motor Co., 161 A. 875, 106 
Pa.Super. 189. 


37. [a] Evidence held not to 
show intoxication generally.—Evans 
v. Louisiana Gas & Fuel Co., 140 So. 
245, 19 La.App. 529; Dollar v. South- 
ern States Co., 135 So. 758, 18 La. 
App. 178; AMtna Life Ins. Co. v. 
Sra ihe 213 N.W. 292, 192 Wis. 


[b] Odor of liquor on employee’s 
vomitus regardless of strength did 
not necessarily prove intoxication at 
time of accident so as to defeat a 
compensation claim. Evans v. Lou- 
isiana Gas & Fuel Co., 140 So. 245, 19 
La.App. 529. 


38. [a] Evidence held to show 
causal connection.—Collins v. Cole, 99 
A. 830, 40 R.I. 66. 


- [b] Evidence held not to show 
causal connection.—Watkins Vv. 
Roach, 4 La.App. 258; State v. In- 
dustrial Commission of Minnesota, 
190 N.W. 184, 153 Minn. 281; Frost v. 
Blue Ridge Timber Corporation, 11 
S.W.(2d) 860, 158 Tenn. 18. 


39. State v. District Court of Hen- 
nepin County, 170 N.W. 218, 141 
Minn. 348. 

40. Kopp v. Bituminous Surface 


ane Co., 228 N.W. 559, 179 Minn. 


41. [a] Evidence held to show in- 
toxication was sole cause of death.— 
Trouton v. M. J. Sheehy Ice Co., 176 
N.Y.S. 45, 187 App.Div. 818. 


[b] Evidence held not to show in- 
toxication was sole cause of death.— 
Griffiths & Sprague Stevedoring Co. 
v. Marshall, 56 F.(2d) 665; King v. 


kinds of injuries.*® 


[§ 940] (13) Suicide.** 
weight and sufficiency of evidence apply as to estab- 


The general rules as to 


~* 


~ 
Alabam’s Freight Co., 298 P. 634, 38 
Ariz. 205; Smith v. Benjamin B. 
Wright Co., 250 N.Y.S. 56, 232 App. 
Div. 343. 


[ec] Evidence held insufficient to 
show death accidental and not due 
solely to intoxication.—Parrish v. 
Premier Cabinet Corporation, 245 N.Y. 
S. 320, 230 App.Div. 529 [aff 177 N.E. 
146,4256, NX. a6 75]. 


{d] Exclusion of other causes.— 
Under Workmen’s Compensation Act ~ 
art 2 § 2, respondent need not exclude 
every possibility that death might 
have resulted otherwise than from in- 
toxication, and it is sufficient to de- 
feat petition that decedent while in- 
toxicated did something which a per- 
son in normal condition would not 
have attempted and which brought 
about his death. Collins v. Cole, 99 
A. 830, 40 R.I. 66. 


42. Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
282 Ill. 316 (did not“result directly 
from intoxicated condition). 


a Suicide generally see infra § 


44. [a] Evidence held to show in- 
tentional self-injury.—Isr-el v. Bris- 
gol Bros., 159 A. 51, 104 Pu Super. 16; 
Moore v. State Compensation Com’r, 
(W.Va.) 167 S.E. 584. 


[b] Evidence held not to show in- 
tentional self-injury.—In re Coleman, 
(Idaho) 23 P.(2d) 1115; Millspaugh 
v. Opelousas Cotten Gin Co., 139 So. 
666, 19 La.App. 78; Eagle-Picher Min- 
ing & Smelting Co. v. Davis, 3 P.(2d) 
183, 151 Okl. 214. 

[el Driving taxi at excessive 
speed.—Plick v. Toye Bros. Auto & 
Taxicab Co.,.127 So. 59, 13. La:App. 
525 (not amounting to self-injury). 


{d] To evade military service — 
Smith v. White, 83 So. 584, 146 La. 
813 (evidence sufficient to support 
finding injury not intentional). 


45. [a] Cutting off or severing 
fingers.—Smith v. White, 83 So. 584, 
146 La. 313 (mot intentional); Moore 
v. State Compensation Com’r, (W.Va.) 
167 S.E. 584 (intentional). 


[b]_ Cutting throat.—Ford v. A. E. 
Dick Co., 185 A. 903, 288 Pa. 140 (not 
intentional). 


[ec] Drowning.—Lindberg v. South- 
ern Casualty Co., 15 F.(2d) 54 [aff 
18 F.(2d) 4538, cert den 47 S.Ct. 769, 
274 U.S. 759, 71 L.Hd. 1337] (not in- 
tentional). ¥ 


{d] Yaking poison.—Israel v. Bris- 
gol Bros., 159 A. 51, 104 Pa.Super. 16 
(intentional). 


46. Application of intentional self- 
injury statutes to death resulting 
from such injury; sufficiency of evi- 
dence see supra § 939. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 940-944] 


lishment of the fact of suicide,*? or the causal con- 
nection between self-destruction while insane and 


a precedent accident or injury.*® 


{6 941] (14) Safety Appliances. 
rules as to weight and sufficiency of evidence apply 
as to establishment of the fact of an employer’s fur: 
nishing of safety devices,*® the adequacy of the de- 
viee,®°° and the effect of failure to furnish such a 
device as causing the accident,5+ and with respect 
to establishment of the fact of an employee’s failure 
to use satety appliances,®? the deliberate or willful 
character of such failure,®* the causative effect 
thereof in producing the injury,®* and the employee’s 
right of choice with respect to use.®° 

[§ 9421 (15) Safety Regulations of Board or 
Commission. The general rules as to weight and suf- 


47. [a] Evidence he'd to show 
suicide by: (1) Cutting throat. Ford 
v. A. E. Dick Co., 8 Pa.Dist.&Co. 430. 
(2) Drinking sulphuric acid. Shew- 
ezuk y. Contrexeville Mfg. Co., (R.L) 
165 A. 444. (3) Exploding dynamite. 
Samsa v. Hanna Ore Mining Co., 214 
N.W. 775, 172 Minn. 185. (4) Shoot- 
ing. State v. Industrial Commission 
of Minnesota, 195 N.W. 766, 157 Minn. 
33, 36 A L.R. 394 (found dead in car); 
De Bruler v. City of Bayard, 247 N. 
W. 347, 124 Neb. 566 (city marshal). 


[b}] Evidence held not to show sui- 
cide.—Standard Accident Ins. Co. v. 
Kiker, 165 S.E. 850, 45 Ga.App. 706 
(night watchman found shot to 
death); Lewis v. Police Jury of Rap- 
ides Parish, 1 La.App. 441 (explo- 
sion); Fernald’s Case, 134 N.E. 347, 
240 Mass. 567 (accidental discharge of 
watchman’s revolver); State v. Dis- 
trict Court, St. Louis County, 164 N. 
W. 582, 188 Minn. 138; Menasha 
Woodenware Co. v. Industrial Com- 
mission, 203 N.W. 906, 187 Wis. 21; 
Bekkedal Lumber Co. v. Industrial 
Commission of Wisconsin, 169 N.W. 
561, 168 Wis. 230 (unseen death of 
foreman in dynamite explosion). 


Accidental character of injury caus- 
ing death see supra § 929. 


48. [a] Evidence held to show 
causal connection and (1) that: 
Death of deceased committing suicide 
while insane was the proximate re- 
sult of injuries resulting in insanity. 
Gasperin v. Consolidation Coal Co., 
143 A. 187, 293 Pa. 589. (2) De- 
ceased’s death, by leaping from a 
hospital window, was caused by in- 
sanity caused by his injury. In re 
Sponatski, 108 N.E. 466, 220 Mass. 
626, L.R.A.1916A 333. 


{b] Evidence held not to show 
causal connection.—(1) Not shown 
that the death of an injured employee 
from suicide, while insane, was caus- 
ally connected with conditions due to 
injury. Tetrault’s Case, 180 N.E. 231, 
278 Mass. 447. (2) Not shown that 
insanity of an employee, causing him 
to commit suicide, resulted from acci- 
dental injuries within his employ- 
ment. Baltimore & Soe a CO- male 
Brooks, 148 A. 276, 158 Md. 149. 


49. Castet v. Gambino, 124 So. 634, 
12 La.App. 200 [mod in other respects 
125 So. 157, 12 La.App. 200]. 


50. [a] Safety line furnished to 
a painter working on scaffold, was 
held under the evidence to be an ade- 
quate guard or protection. Carter v. 
Christ, (La.App.) 148 So. 714. 


51. [a] Employer’s failure’ to 
provide handholds required by com- 
mission’s safety order shown to be 
proximate cause of injury sustained 
by employee falling off ladder. Ethel 


, 


« 
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ficiency of evidence apply with respect to establish- 
ment of the fact of an employer’s knowledge of 


safety regulations promulgated by a board or com- 


Th ral 
eee lations.57? 


Employer.®® 


mission,®® or the employer’s violation of such regu- 


 [§ 943] (16) Safety Regulations Promulgated by 
The general rules as to weight and 
sufficiency of evidence apply as to establishment of 
the facts of existence of safety rules or regulations,°® 
their customary enforcement,®° an employee’s knowl]- 
edge of the rules,®! or violation thereof,®? and an 
employer’s knowledge of violations.®* 


[§ 944] h. Amount and Period of Compensation* 


—(1) Basis for Determination of Amount—(a) Dis- 


figurement.®* 


D. Co. v. Industrial Accident Com- 
mission of California, (Cal.App.) 21 
P.(2d) 601. 


52. [a] Painter’s safety line — 
Carter v. Christ, (La.App.) 148 So. 714 
(evidence showed failure to use). 


53. Knoxville Power & Light Co. 
v. Barnes, 299 S.W. 772, 156 Tenn. 
184. 


[a] Preponderance of evidence is 
sufficient to show that the employee’s 
failure to use a reasonable appliance 
was a willful act. Lobdell Car Wheel 
ae v. Subielski, 125 A. 462, 32 Del. 


{b] Brakes.—Plick v. Toye Bros. 
Auto & Taxicab Co., 127 So. 59, 13 
La.App. 525. 


[ec] Negligence rather than willful 
failure shown.—Haskell & Barker Car 
ie v. Kay, 119 N.E. 811, 69 Ind.App. 

[a] 


54. Evidence held insufficient 
to establish that the employee operat- 
ing a motor truck was injured as the 
result of his deliberate failure to ap- 
ply brakes. Lemmler v. Fabacher, 
139 So. 683, 19 La.App. 144. 


55. [a] Evidence held insufficient 
to show that choice of safety appli- 
ances to be used in drilling metal was 
not left to the servant. Haskell & 
Barker Car Co. v. Kay, 119 N.E. 811, 
69 Ind.App. 545. 


56. [a] Any ambiguity in affirma- 
tive answers by the employer’s con- 
struction superintendent to questions 
respecting knowledge of the indus- 
trial accident commission’s safety or- 
ders was required to be resolved 
against the employer, where the em- 
ployer had ample opportunity at hear- 
ings before the commission to deny 
knowledge of orders. Chain v. In- 
dustrial Accident Commission, (Cal. 
App.) 26 P.(2d) 856. 

57. [a] Evidence held not to es- 
tablish violation of the industrial ac- 
cident commission’s safety orders re- 
specting the construction of scaffolds 
so as to authorize an employee to re- 
cover additional compensation as for 
the employer’s serious or willful mis- 
conduct. Chain v. Industrial Acci- 


dent Commission, (Cal.App.) 26 P. 
(2d) 856. 
58. Statutory regulations see su- 


pra §§ 941, 942. 


59. W.R. Rideout Co. v. Pillsbury, 
159 P. 435, 173 Cal. 132. 


{a] As to use of specific kind of 
safety appliance.—Haskell & Barker 
Car Co. vo Kay; 119 Ni E8155, 69 Ind: 
App. 545. (evidence insufficient to 
show rule), 


60. [a] Mere paper rule.—Evi- 
dence was held to show that a rule 
that no one should ride electric mo- 


*By MANUEL PRENNER (§§ 944-958). 


In particular cases, evidence has been 
held sutficient®® or insufficient®® to support awards 


tors except motormen and truck rid- 
ers was a mere paper rule, and never 
enforced. Sesser Coal Co. v. Indus- 
trial Commission, 129 N.E. 536, 296 
1) ea is ha 


61. Haskell & Barker Car Co. v. 
Kay, 119 N.E. 811, 69 Ind.App. 545. 


[a] Knowledge of rule as to use of 
goggles shown.—Nashville, C. & St. 
lL. Ry. v. Coleman, 269 S.W. 919, 151 
Tenn. 443. 


62. Rockwood Alabama Stone Co. 
v. Lawler, 135 So. 569, 223 Ala. 336; 
Enfield v. Certain-Teed Products Co., 
233 N,W. 141, 211 Iowa 1004; Kent v. 
Boyne City Chemical Co., 162 N.W. 
268, 195 Mich. 671. 

[a] Bule against sleeping in auto- 
mobiles with windows closed.—Beck 
v. C. & J. Commercial Driveaway, 245 
N.W. 806, 260 Mich. 550. 


[b] Bule forbidding operation of 
elevators by others than regular oper- 
ator.—Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445. 


63. Pacific Coast Casualty Co. v. 
Pillsbury, 162 P. 1040, 31 Cal.App. 701. 


64. As constituting permanent par- 
tial disability see infra § 948. 


65. Wright v. Fuller Const. Co., 
(La.App.) 145 So. 300; Seneca Coal & 
Coke Co. v. Quisenberry, 7 P.(2d) 169, 
154 Okl. 217; Loffland. Bros. /Co. ‘v: 
State Industrial Commission, 298 P. 
259, 148 Okl. 190; Ford Motor Co. v. 
Harmer, 293 P. 191, 146 Okl. 95" City. 
of Texhoma v. Havenhill, 234 P. 197, 
109 Okl. 302. 


[a] Permanent disfigurement.— 
Seneca Coal & Coke Co. v. Quisenber- 
ry, 7.P.(2a) 169, 154. OK, 20 ian. 
& Smiley Drilling Co. v. Garrard, 1 P. 
(2d) 151, 150 Okl. 163; LotHand Bros. 
Co. v. State Industrial Commission, 
298 P. 259, 148 Okl. 190. 


[b] Expert evidence of permamen- 
cy.—An award for serious and per- 
manent disfigurement, consisting of a 
scar plainly visible six months after 
the injury, will not be. reversed be- 
cause there was no expert evidence 
establishing the permanency of the 
disfigurement. Kahl & Smiley Drill- 
ing Co. v. Garrard, 1 P.(2d) 151, 150 
Okl. 163. 

[ec] Direct evidence as to amount of 
damages.—W here an employee suffers 
an injury resulting in the permanent 
disfigurement of his head, and there 
is evidence showing the nature and 
extent of the injury, it is not necessa- 
ry that direct evidence as_ to the 
amount of damages be introcuced to 
sustain an award. Bell Oil & Gas Co. 
v. State Industrial Commission, 211 P. 
1042, 88 Okl. 98. 


66. Dennis v. Fortuna Oil Co., 5 La. 
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for, or findings of, disfigurement. 


[§ 945] (b) Earnings or Wages. The weight and 
sufficiency of evidence have been adjudged in cases 
involving the determination of the amount of an em- 
ployee’s wages generally,®’ his average earnings gen- 


App. 709; Fostner v. Morawitz, 213 


N.Y.S. 202, 215 App.Div. 176. 


67. [a] Evidence held sufficient 
-to show: (1) That an employee’s wa- 
ges were a particular amount. New- 
man v. Industrial Accident Commis- 
sion, 18 P.(2d) 977, 129 Cal.App. 534; 
Barranco v. Davis, 142 So. 844, 175 
La. 35 [annulling (App.) 138 So. 192]; 
-Clark v. Forest Lumber Co., 120 _So. 
88, 9 La.App. 639; Connors v. Public 
Service Electric Co., 97 A..792, 89 N.J. 
Law 99; O’Donnell v. South Fayette 
Tp. School Dist., 161 A. 887, 105 Pa. 
Super. 488. (2) That an employee’s 
wages were in excess of a particular 
amount. Shaw v. American Body Co., 
LTS) NGYESS 7369) 189° "A ppsDiv. +365: 
Hyde Const. Co. v. O’Kelley, 23 P.(2d) 
155, 164 Okl. 149. 


{b] Evidence held insufficient to 
show: (1) That an employee’s wages 
were a particular amount. Morrow 
v. Monarch Motor Sales Co., 167 A. 
401, 109 Pa.Super. 162. (2) That an 
employee's earnings were in excess of 
a particular amount. Home Accident 
Ins. Co. v. Daniels, 157 S.E. 245, 42 
Ga.App. 648. 


{c] Board and lodging.—(1) Find- 
ing that allowances made for board 
and lodging of an employee taken 
away from his home by his employ- 
er’s business constituted earnings 
held unsupported. Thibeault v. Gen- 
eral Outdoor Advertising Co., 158 A. 
912, 114 Conn. 410, 84 A.L.R. 184. (2) 
Evidence held to show the fixing of 
the money value of board and room, 
given as part of the employee’s wa- 
ges, at a particular amount. Kelly v. 
Silverman, 74 Pa.Super. 298. 


{d] Payment for working time.— 
Evidence held to show that an em- 
ployer contracted to pay a claimant 
a stated hourly wage only for the 
time he worked. Fredrickson Milling 
Co. v. Faser, 247 N.W. 36, 124 Neb. 
531. 


[e] Conditional payment.—Find- 
-ing that an injured oil well derrick- 
man’s daily earning capacity was only 
the amount payable in cash was held 
proper, despite a provision in the con- 
tract of employment that the remain- 
ing part of the total specified should 
“be paid when, as, and if the oil well 
produced oil in paying quantities. 
Newman v. Industrial Accident Com- 
mission, 18 P.(2d) 977, 129 Cal.App. 
- 534. 


{f] Direct testimony as to the 
reasonable value of the work is not 
essential where from the nature of 
the case such testimony cannot be 
produced. Conveyors’ Corporation of 
America v. Industrial Commission of 
Wisconsin, 228 N.W. 118, 200 Wis. 512 
(rescue work). 


{g] Hearsay is insufficient to show 
the amount of tips received by a bell 
boy, to enable them to be considered 
as a basis for compensation. Byas v. 
Hotel Bentley, 103 So. 303, 157 La. 
1030. 


68. [a] Employer’s books (1) are 
not conclusive as to the average earn- 
ings of an injured employee (Jones v. 
Davis, 54 S.W.(2d) 681, 246 Ky. 293; 
Harvey Coal Corporation vy. Pappas, 
13) S.W.(2d) °958, 230° Ky. 108, 73 A. 
L.R. 473), (2) although they are the 
highest evidence (Harvey Coal Cor- 
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erally,®® 
wage,’° annual 


poration v. Pappas, supra). 


69. [a] Evidence held sufficient to 
show average daily earning was a 
particular amount. Ropp v. Moon 
Bros. Mfg. Co., 44 S.W.(2d) 888, 226 
Mo.App. 845. 


{b] Evidence held insufficient to 
show that average wage was a par- 
ticular amount per day. Gulf States 
Corporation y. Liston, 22 P.(2d) 376, 
164 Okl. 36. 


70. [a] Evidence held sufficient to 
show: (1) That average weekly wage 
was a particular amount, Interstate 
Iron & Steel Co. v. Szot, 115 N.E. 599, 
64 Ind.App. 173; Snear y. Hiserloh, 
(La.App.) 144 So. 265; MaGehee v. 
F. C. Youmans Const. Co., 139 So. 537, 
19 La.App. 59; 'Plick v. Toye Bros. 
Auto & Taxicab Co., 127 So. 59, 13 La. 
App. 525; Scott’s Case, 118 A. 236, 
121 Me. 446; Employers’ Liability 
Assur. Corporation, Limited, of Lon- 
don, England}. ‘Williams, (Tex.Civ. 
App.) 56 S.W.(2d) 257; Norwich Un- 
ion Indemnity Co. v. Wilson, (Tex.Civ. 
App.) 438 S.W.(2d) 473; Bankers 
Lloyds v. Pollard, (Tex.Civ.App.) 40 
S.W.(2d) 859; American Mut. Liabil- 
ity Ins. Co. v. Thomas, (Tex.Civ.App.) 
35 S.W.(2d) 232; Texas Employers’ 
Ins. Ass’n v. Manning, (Tex.Civ.App.) 
299 S.W. 534; Texas} EmpDloyers’ 
Ins. Ass’n v. Bateman, (Tex.Civ.App.) 
252 S.W. 339. (2) That the compu- 
tation of an injured employee’s aver- 
age weekly wage was governed by a 
statute providing that the average 
weekly wage should be one fifty-sec- 
ond of the average annual wage. 
Norwich Union Indemnity Co. v. Wil- 


son, (Tex.Civ.App.) 17 S.W.(2d) 68. 
[b] Evidence held insufficient to 
show: (1) Average weekly wage. 


Maryland Casualty Co. v. Williams, 
(Tex.Civ.App.) 47 S.W.(2d) 858; In- 
demnity Ins. Co. of North America v. 
Judice, (Tex.Civ.App.) 40 S.W.(2d) 
246; Commercial Standard Ins. Co. v. 
Carr, (Tex.Civ.App.) °22 S.W.(2d) 
1101. (2) That average weekly wage 
was @ particular amount. Flynn v. 
Carson, 243 P. 818, 42 Idaho 141; In 
re Rice, 118 N.E. 674, 229 Mass. 325, 
Ann.Cas.1918E 1052; In re Gorski, 
116 N.E. 811, 227 Mass. 456; Vaughn 
v. Barnet Leather Co., 181 N.Y.S. 721, 
191 App.Div. 652; Lumbermen’s Re- 
ciprocal Ass’n y. Carter, (Tex.Civ. 
App.) 19 S.W.(2d) 346; Southern Sure- 
ty Co. v. Martin, (Tex.Civ.App.) 16 S. 
W.(2d) 929. 


[ce] Undisputed testimony of 
claimant held sufficiently to establish 
average weekly wage as basis for 
compensation, especially where cor- 
roborated by the employer’s report of 
accident. Security Union Ins. Co, v, 
Hall, (Tex.Civ.App.) 37 S.W.(2d) 811. 


_[d] Employer’s report.—Commis- 
sion held justified in basing the aver- 
age weekly wage of a used car sales- 
man working on commission on the 
employer’s report of compensable ac- 
cident, where there was no evidence 
of employee’s previous daily earnings 
or of earnings of other employees 
similarly employed in same locality. 
Spero v. Heagany & Draper Co., 240 
N.W. 21, 256 Mich. 408. 


71. [a] Average number of days 
of employment.—Under evidence, 
commission held authorized to use as 
basis for computing the annual earn- 


average daily wage,®® 
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average weekly 
earnings,’! average annual earn-: 


ings,’? whether he was employed during the entire, 
or substantially the entire, year preceding the acci- 
dent or injury,’* his wages during the year preceding 
the injury,’* average number of working days per 


ings of a coal company’s injured em- 
ployee the average number of days 
he was employed during the year. 
Burgstrand v. Crowe Coal Co., (Mo.) 
62 S.W.(2d) 406. 


[b] Employment for less than full 
year.— (1) Annual earnings of an in- 
jured employee, not engaged through- 
out the year, with his employer, held 
shown, where he testified without dis- 
pute that he received ninety cents an 
hour for his services, and that his 
average earnings Were two thousand 
four hundred dollars per year. Sin- 
clair Refining Co. v. Industrial Com- 
mission, 148 N.E. 291, 317 Ill. 541. (2) 
Finding that eight months was the 
proper time to use as the basis for 
computing the annual earnings of a 
deceased employee employed for less 
than a full year held supported. 
Travelers’ Ins. Co. v. Davis, (Mo 
App.) 42 S.W.(2d) 945. 


72. [a] Evidence held sufficient to 
show average annual earnings of a 
particular amount. Michael v. Jacob 
Dold Packing Co., 244 P. 1050, 120 
Kan. 684. 


[b] Evidence held insnfficient to 
justify: (1) Finding of average an- 
nual earnings of a particular amount. 
Orlando v. Snider Packing Corpora- 
tion, 246 N.Y.S. 224, 230 App.Div. 557. 
(2) Award on the theory that the 
average annual earnings of the em- 
ployee were fifty two times his aver- 
age weekly wage. Damm v. Schreier 
Contracting Co., 2578N.Y.S. 705, 235 
App.Div. 478. 


[c] Average wages elsewhere.— 
Expert testimony respecting average 
wages in thirteen counties furnished 
no basis for finding a deceased em- 
ployee’s average annual earnings. 
Orlando vy. Snider Packing Corpora- 
tion, 246 N.Y.S. 224, 230 App.Div. 557. 


73. [a] Evidence held to show: 
(1) That the determination of the 
employee’s average weekly wage must 
be under a statute fixing the compen- 
sation of employees working in the 
employment during substantially the 
whole of the year. Kenyon v. Ken- 
yon, 258 N.Y.S. 272, 236 App.Div. 181. 
(2) That claimant was employed for 
substantially the entire year preced- 
ing the accident. City of Norman vy. 
Bowers, 7 P.(2d) 482, 154 Okl. 200; 
Texas Indemnity Ins. Co. v. Carson, 
(Tex.Civ.App.) 21 S.W.(2d) 691; New 
Amsterdam Casualty Co. v. Harring- 
ton, (Tex.Civ.App.) 283 S.W. 261 [rev 
on other grounds (Commn.App.) 290 
S.W. 726]. (3) That the injured em- 
ployee worked substantially the whole 
year immediately preceding the in- 
jury in same employment. Texas 
Employers’ Ins. Ass’n v. Heuer, (Tex. 
Civ.App.) 10 S.W.(2d) 756, 11 S.W. 
(2d) 566. (4) That the injured em- 
ployee had not worked for the em- 
ployer for substantially the whole of 
the preceding year. Bankers’ Lloyd’s 
v. Chamness, (Tex.Civ.App.) 31 S.W. 
(2d) 1108. 


[b] “ost” times—Finding that all 
time except certain working hours 
was “lost” time, within the meaning 
of the compensation act, held not sus- 
tained. In re Rice, 118 N.E. 674, 229 
Mass. 325, Ann.Cas.1918E 1052. 


74. [a] Evidence held sufficient. 
—(1) Evidence held to show that the 
injured employee’s earnings were fif- 
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year,’> the wages of other employees of the same 
class, or engaged in similar work,’® whether the in- 
jured employee received such wages,*? and whether 
the insurance carrier acquiesced in a particular wage 
Cases involving the weight and sufficiency 
of evidence to show that the basing of awards on 
particular methods of determining earnings or wages 
was warranted will be found in the note,7® as will 
cases holding the evidence insufficient with respect to 
wages or earnings to show or furnish a basis for fix- 


scale.7§ 


teen dollars per week for a year pre- 
ceding the injury. Garden City Head- 
ing Co. v. Thomas, 142 So. 534, 225 
Ala. 273. (2) Employee’s testimony 
that he earned twenty four dollars 
per week for seven months before in- 
jury, and that before earning such 
sum he had for one year earned twen- 
ty one dollars per week was held suf- 
ficient proof of wages earned for the 
whole year preceding his injury. 
Texas Employers’ Ins. Ass’n v. Ar- 
nold, (Tex.Civ.App.) 57 S.W.(2d) 954. 
(3) Evidence supported finding that 
an injured employee had been receiv- 
ing a weekly wage of eighteen dollars 
for more than a year previous to his 
injury. Fidelity Union Casualty Co. 
v. Cary, (Tex.Civ.App.) 13 S.W.(2d) 
993 [rev on other grounds (Commn. 
App.) 25 S.W.(2d) 302]. (4) Evidence 
held to justify finding of receipt of 
nine dollars to eighteen dollars per 
day during the year preceding the in- 
jury. New Amsterdam Casualty Co. 
v. Harrington, (Tex.Civ.App.) 283 S.W. 
261 [rev on other grounds (Commn. 
App.) 290 S.W. 726]. 


75. [a] Evidence held insufficient 
to show a particular average number 
of working days per year, or more 
than another number. Allison v. 
Eyermann Const. Co., (Mo.App.) 43 S. 
W.(2d) 1063. 


76. [a] Evidence held sufficient 
to show: (1) Particular amount as 
the average daily wage of an em- 
ployee of the same class. Maryland 
Casualty Co. y. Stevens, (Tex.Civ. 
App.) 55 S.W.(2d) 149; Lumbermen’s 
Reciprocal Ass’n v. Warner, (Tex.Civ. 
App.) 234 S.W. 545 [aff (Commn.App.) 
245 S.W. 664]; Southern Surety Co. 
v. Hibbs, (Tex.Civ.App.) 221 S.W. 303. 
(2) Particular amount as the average 
weekly wage of an employee doing 
the same kind of work as claimant. 
Johnson v. Kruckemeyer, 29 S.W.(2d) 
730, 224- Mo.App. 3651. (3) Weekly 
wages customarily received by a skill- 
ed automobile mechanic. Texas Em- 
ployers’ Ins. Ass’n v. Lynch, (Tex. 
Civ.App.) 29 S.W.(2d) 899. (4) Cus- 
tomary wage paid for work similar to 
deceased’s. American Employers’ Ins. 
Co. v. Hookfin, (Tex.Civ.App.) 33 S.W. 
(2d) 801. 


[b] Evidence held insufficient to 
show: (1) What average weekly 
amount, during the twelve months 


previous to the injury, was being 
earned by a person in the same grade 
employed at the same work by the 
same employer. In re Rice, 118 N.E. 
674, 229 Mass. 325, Ann.Cas.1918E 
1052. (2) The average weekly wages 
earned by a person in the same grade 
employed in the same class of em- 
ployment and in the same district. 
In re Rice, supra. 


[c] Membershi in particular 
class.—Evidence eld not to show 
that the injured employee was a 


weaver, so as to justify the determi- 
nation of compensation upon the ba- 
sis of the average weekly wages of a 
weaver. In re Rice, 118 N.E. 674, 
229 Mass. 325, Ann.Cas.1918E 1052. 


77, [a] Evidence held to warrant 
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inference that, if claimant worked in 
similar employment for over one year 
before his injury, he received wages 
which he testified other laborers in 
his class received. Texas Employers 
Ins. Ass’n v. Scott, (Tex.Civ.App.) 46 
S.W.(2d) 348. 


78. [a] Payment as acquiescence. 
—Evidence that the insurance car- 
rier paid the employee a certain sum, 
but not showing weekly payments, 
did not show that the carrier acqui- 
esced in any particular wage scale. 
Bankers’ Lloyds v. Seymour, (Tex. 
Civ.App.) 49 S.W.(2d) 608. 


79. See cases infra this note. 


{a] Basis of award heid warrant- 
ed.—(1) Injured tong hooker held en- 
titled under evidence to compensation 
based upon a ten-hour day, six-day 
week contract of hiring. Armstrong 
v. Lamar Lumber Co., 141 So. 805, 19 
La.App. 816. (2) Commission’s use 
of three hundred times the employee’s 
average daily earnings as a punch 
press operator to compute an award 
for the loss of a finger held not un- 
warranted by the evidence. Ropp v. 
Moon Bros. Mfg. Co., 44 S.W.(2d) 888, 
226 Mo.App. 845. (3) Evidence held 
to show the employer’s custom to op- 
erate throughout the working days of 
the year preceding the employee’s 
death, so as to require compensation 
based on annual earnings of three 
hundred times average daily earnings. 
Hartman v. Union Wiectric Light & 
Power Co., (Mo.) 53 S.W.(2d) 241. 
(4) Where claimant alleged and prov- 
ed the average daily wage recéived 
during the year preceding the injury 
by laborers in his class in neighbor- 
hood, evidence sufficiently established 
measure of damages. Texas Employ- 
ers’ Ins. Ass’n v. Scott, (Tex.Civ.App.) 
46 S.W.(2d) 348. (5) Fixing compensa- 
tion for a longshoreman’s injuries to 
his foot and ankle, earnings being ir- 
regular, at one hundred twenty five 
weeks at sixty five per cent of his aver- 
age weekly earnings, based on earn- 
ings during consecutive employment 
immediately preceding the injuries, 
held justified under the evidence. Wil- 
liams v. Lake Charles Stevedores, 139 
So. 748, 19 La.App. 185. (6) Fixing 
compensation for a longshoreman’s 
death at three hundred weeks at Six- 
ty five per cent of his average weekly 
earnings, based on the weekly earn- 
ings during deceased’s consecutive 
employment immediately preceding 
death, held justified under the evi- 
dence. Gousoulin v. Lake Charles 
Stevedores, 139 So. 747, 19 La.App. 
96. (7) Evidence warranted award of 
compensation based on the average 
annual wage of employees doing the 
same or similar work. Texas Em- 


ployers’ Ins. Ass’n v. Howell, (Tex. 
Civ.App.) 37 S.W.(2d) 343. (8) In 
view of wage agreement, evidence 


of average earnings held to support 
award, notwithstanding failure to 
prove earnings for preceding fifty 
two weeks. Cambria Coal Mining Co. 
v. Wilson, 299 S.W. 811, 156 Tenn. 64. 
(9) Award based on weekly wage of 
thirty dollars a week paid to a press- 
man working six days a week, to a 
minor employed as junior pressman 
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ing the amount of the award.®°® 


[§ 946] (c) Possible Increase of Wages. 
ticular cases, awards of compensation to minors bas- 
ed upon a probable or expected increase of wages 
have been, under the evidence, held authorized*? or 
not authorized.®? 


[§ 947] (d) Impairment of Earning Capacity. 
The determination of what reduction, if any, of the 
earning capacity of an injured employee has taken 


In par- 


one night a week at four dollars and 
fifty cents, held warranted by the evi- 
dence. Mackin v. Press Pub. Co., 204 
N.Y.S. 692, 209 App.Div. 252. (10) 
In proceedings by parents to recover 
compensation for the death of their 
son, who had been employed only a 
few days, where the father testified 
that he would be compelled to pay 
from two dollars and fifty cents to 
three dollars per day to others to do 


‘the work which his son was doing for 


him on the farm, it was held that the 
award was warranted, although there 
was no proof of what other employees 
in the same class of work had re- 
ceived. Lumbermen’s Réciprocal 
Ass’n_ v. Warner, (Tex.Commn.App.) 
ps 664 [aff (Civ.App.) 234 S.W. 


[b]. Basis of award held not war- 
ranted.—(1) Award based upon full 
year’s employment he!td unsupported 
by evidence that the employee had 
not worked for the employer a full 
year preceding the accident and that 
Similar employees averaged eight 
months per year. Lamkins vy. Cop- 
per-Clad Malleable Range Corpora- 
tion, (Mo.App.) 42 S.W.(2d) 941. (2) 
Proof of employment for two months 
at a specified average weekly wage 
held not to make a case for compen- 
sation based on weekly wages. Fed- 
eral Surety Co. v. Shigley, (Tex.Civ. 
App.) 7 S.W.(2d) 607. (3) Evidence 
that the employee had been employed 
only for three months prior to his in- 
jury justified the commission’s find- 
ings that fair and just results could 
not be obtained by dividing his earn- 
ings by the number of weeks of em- 
ployment. Munford v. ‘West Const. 
Co., 165 S.E. 696, 203 N.C. 247. 


_80. Jacobi v. Industrial Commis- 
sion, 173 N.E. 748, 342 Ill. 210; St. 
Louis & O’Fallon Coal Co. v. Indus- 
trial Commission, 151 N.E. 606, 321 
Ill. 117; Employers’ Liability Assur. 
Corporation v. Butler, (Tex.Civ.App.) 
20 S.W.(2d) 209. 


[a] Mlustration.—Evidence failing 
to show the employee’s annual earn- 
ings, whether he was in the employ- 
ment of the same employer continu- 
ously during the year next preceding 
the injury or the annual earnings 
of persons of the same class in the 
same employment and location during 
the year next preceding the injury. 
Jacobi v. Industrial Commission, 173 
N.E. 748, 342 Ill. 210. 


81. Szmuda v. Percy Kent Bag Co., 
212 N.Y.S. 139, 214 App.Div. 341. 


_ [a] Minor’s intention of continy- 
ing in employment.—Determination 
of the industrial board, as to wheth- 
er the injured minor’s wageS would 
be expected to increase is not con- 
trolled by the minor’s expressed in- 
tent to continue or not to continue 
indefinitely in the same employment. 
Szmuda v. Percy Kent Bag Co., 212 
N.Y.S. 139, 214 App.Div. 341. 


c2. Kraus v. Sefton Nat. Fibre Can 
Co., (Mo.App.) 35 S.W.(2d) 920; Ker- 
chik v. La Fontaine Novelty Co., 233 
N.Y.S. 399, 225 App.Div. 437; Mark- 
owitz v. Waiters Laboratories, 181 N. 
Y.S. 17, 191 App.Div. 267. 
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place must rest upon competent legal evidence** and 


not on conjecture’* or surmise ;°° 


upon to show the diminution of an injured employ- 
ee’s earning capacity need not be clear and indubita- 


ble.8® 
[§ 948] (2) Compensation for 


Extent and Duration of Disability; 
While a compensation claimant need not 
show the extent of disability with mathematical ex- 
actness,®? and direct evidence of the percentage of 
a permanent partial loss of normal efficiency is not 
essential to the determination of such pereentage,**® 
and it is not essential that a percentage of disability 
be specified by any witness,®® an award must be 


Awards. 


-83. Old Ben Coal Corporation v. 
Industrial Commission, 129 N.E. 772, 


296 Ill. 229. 
{a] Evidence held to show: (1) 
Diminution of earning capacity. 


Roper v. R. P. Farnsworth & Co., 119 
So. 77, 9 La.App. 88; Riley’s Case, 179 
N.E. 690, 278 Mass. 218; Industrial 
Commission of Ohio v. Chambers, 173 
N.E. 619, 36 Ohio App. 508. (2) Dim- 
inution of earning capacity to a par- 
ticular extent. Percival’s Case, 167 
N.E. 352, 268 Mass. 50, 63 A.L.R. 1237; 
Murphy vy. W. J. Lynch Co., (Mo.App.) 
57 S.W.(2d) 685; Freeman v. Pacific 
Mills, 151 A. 707, 84 N.H. 383; Dun- 
ning Const. Co. v. Franklin, (Okl.) 26 
P.(2d) 914; Southwestern Light & 
Power Co. v. Gossett, (Okl.) 26 P.(2a) 
183; Devant & Dietrich v. Harris, 21 
P.(2d) 1043, 163 Okl. 262; White- 
hurst v. Auterson, 20 P.(2d) 1035, 163 
Okl. 75; Burpo Gin Co. v. Chaney, 
14 P.(2d) 216, 159 Okl. 25; Staley- 
Patrick Drilling Co. v. State Industri- 
al Commission, 212 P. 1006, 88 Okl. 
260. (3) No diminution of earning 
capacity. Johnstad v. Lake Superior 
Terminal & Transfer Ry. Co., 162 N. 
W. 659, 165 Wis. 499. 


[b] Evidence held insufficient to 
show: (1) Diminution of earning ca- 
pacity. French v. Weaver Bros., 137 
So. 758, 18 La.App. 174; Jordan v. 
Decorative Co., 130 N.B. 634, 230 N. 
Y. 522; Cantor v. Kaplan, 205 N.Y.S. 
227, 209 App.Div. 338; Oklahoma Gas 
& Electric Co. v. Streit, 23 P.(2d) 214, 
164 Okl. 110; American Tank & Equip- 
ment Corporation v. Templeton, 16 P. 
(2d) 255, 160 Okl. 88; Truelove v. 
State Industrial Commission, 243 P. 
720, 116 Okl. 119; Telario v. Jefferson 
& Indiana Coal Co., 161 A. 486, 105 
Pa.Super. 305. (2) Diminution of 
earning capacity to a particular ex- 
tent. Merritt v. Industrial. Commis- 
sion, 152 N.B. 505, 322 Ill. 160; Equita- 
ble Coal & Coke Co. v. Industrial Com- 
mission, 145 N.E. 234, 3813 Ill. 300; 
Mt. Olive. & Staunton Coal Co. v. In- 
dustrial Commission, 134 N.E. 16, 301 
Tll. 521; Shoal Creek Coal Co. vy. In- 
dustrial Commission, 133 N.H. 218, 
300 Ill. 551; Union Colliery Co. v. In- 
dustrial Commission, 132 N.E. 464, 
299 Ill. 153; Old Ben Coal Corpora- 
tion v. Industrial Commission, 129 N. 
E772, 296 111. 229; Carlson vy. Avery 
Co., 196 Ill.App. 262; Driscoll’s Case, 
137 N.E. 260, 248 Mass. 236; Vogler 
v. Ontario Knife Co., 229 N.Y.S. 5, 
223 App.Div. 550; Giovanniello (Gro- 
vaniell) v. Transit Development Co., 
208 N.Y.S. 581, 212 App.Div. 188. 


[c] Actual earnings after injury. 
—(1) The actual earnings of an in- 
jured employee in other employment 
since receiving his injury is not eon- 
clusive on the commission as to the 
extent of the impairment of his earn- 
ing capacity, but other matters may 
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but proof relied 


Disability—(a) 
Particular 


also be considered. Old Ben Coal Cor- 
poration v. Industrial Commission, 129 
N.E. 772, 296 Ill. 229. (2) Conclusion 
of industrial board that the actual 
wages of a partially incapacitated em- 
ployee after his injury were the wa- 
ges he was “able to earn thereafter” 
held justified. Korobchuk’s Case, 179 
N.E. 175, 277 Mass. 584. (3). Evi- 
dence held to support a finding as 
against insurer that, while the em- 
ployer gave the injured employee his 
regular pay for many weeks, part of 
the amount was a gratuity, so that 
his actual: earning capacity during 
that period was the amount paid 
minus the gratuity. Shaw’s Case, 
141 N.E. 858, 247 Mass. 157. 


[d] Proof of difference in wages 
(1) is not conclusive on the question 
of the employee’s loss of earning 
power. Krock v. Ballard Sprague & 
Co., 159 |A. 191, 104.Pa.Super, 389; 
Keifer v. Philadelphia & Reading Coal 
& Iron Co., 156 A. 722, 102 Pa.Super. 
235. (2) That an employee, subse- 
quent to his injury, accepted a small- 
er salary from his new employer does 
not prove his decreased ability to per- 
form the work he was qualified for. 
Brown v. Travelers’ Ins. Co., (La. 
App.) 146 So. 774, 149 So. 290. 


[e] Discrimination by employers. 
—Hvidence held not to sustain find- 
ing that drill press operators with 
the sight of one eye impaired were 
discriminated against by employers. 
International Harvester Co. v. Indus- 
trial Commission, 147 N.W. 53, 157 
Wis. 167, Ann.Cas.1916B 330. 


84. Old Ben Coal Corporation v. 
Industrial Commission, 129 N.E. 772, 
296 Ill. 229. 


85. Old Ben Coal Corporation v. 
Industrial Commission, supra. 


86. Carson v. Real Estate-Land Ti- 
tle eee Co., 165 A. 677, 109 Pa.Su- 
per. 37. 


87. McCurray v. Meadows Mfg. 
Co., 210 Ill.App. 508; Murphy v. W. 
yeayech Co., (Mo.App.) 57 S.W.(2d) 


8s. Knuffke v. Bartholomew, 
N.W. 889, 106 Neb. 763. 


89. Petroleum Casualty Co. v. 
Seale, (Tex.Civ.App.) 4 S.W.(2d) 90 
[rev on other grounds (Commn.App.) 
13 S.W.(2d) 364]. 


[a]. Reason for rule.—The jury 
“could . . . properly make their 
own estimate of the percentage of im- 
pairment.” Petroleum Casualty Co. 
v. Seale, (Tex.Civ.App.) 4 S.W.(2d) 
90, 93 [rev on other grounds (Commn. 
App.) 13 S.W.(2d) 364]. 


90. Fullerton Fuel & Supply Co. v. 
Industrial Commission, 174 N.E. 900, 
343 Ill. 53; Jacksonville & H. R. Co. 


184 


[$§ 947-948 


based upon evidence which fairly proves the extent 
or percentage of disability;°° and where a prepon- 
derance of the evidence shows that the disability was 
not to the extent for which the award was granted, 
it must be reversed.°! 
dinarily of great weight in determining an injured 
employee’s physical condition,®? and where the in- 
jury or disability is of a character requiring profes- 
sional skill to determine the extent thereof, the ques- 
tion must necessarily be determined by the testimony 
of expert medical witnesses.°* 
permanence of the disability, the evidence on which 
the conclusion is based that it was permanent should 
not be a mere conjecture®* or surmise,?*> but the con- 


Physicians’ opinions are or- 


On the issue of the 


v. Industrial Commission, 168 N.E. 
302, 336 Ill. 350. 


[a] Evidence held insufficient to 
enable ascertainment of precentage 
of disability resulting from aggrava- 
tion of disease. Evidence that an 
employee, who was afflicted with a 
disease, had his disease temporarily 
aggravated by exposure to bad air in 
a mine, but that the disability subse- 
quent thereto resulted from the dis- 
ease, and not from the temporary ag- 
gravation, was held insufficient to en- 
able the commission to ascertain the 
percentage of temporary disability re- 
sulting from the aggravation of the 
disease by the injury, so that the 
cause must be remanded to it for fur- 
ther evidence on that issue. Spring- 
field Dist. Coal Mining Co. v. Indus- 
er ra ase: 135 N.E. 792, 303 


91. Madison County Mining Co. v. 
Industrial Commission, 138 N.E. 211, 
306 Ill. 591. ‘ 


92. Silvey v. Panhandle Coal Co. 
No. 5, 154 N.E. 778, 86 Ind.App. 111. 


[a] Report of duly qualified im- 
partial physician, made admissible as 
evidence by the compensation act, is 
not conclusive. Emma’s Case, 136 N. 
HE. 125, 242 Mass. 408. 


{[b] Physician’s guess.—Testimo- 
ny by a physician that his statement 
as to the extent and duration of the 
injury was only his best guess is 
insufficient to sustain an award for 
temporary total incapacity for work, 
since a “guess” is a swift conclusion 
from data directly at hand, held as 
tentative while one confessedly lacks 
material for absolute certainty. 
Crane Co. vy. Industrial Commission, 
137 N.E. 487, 306 Ill. 56. 


[c] Where expert testimony was 
only evidence offered from which the 
extent of the impairment of vision 
or loss of use of the function of the 
eye could be ascertained, and the rate 
was fixed at the highest estimate 
made by the experts, claimant has no 
cause to complain. Smith v. Simplex 
Oil Co., 124 So. 584, 12 La.App. 338. 


93. Eagle-Pitcher Lead Co. v. 
Black, ° 22) P:(2d) 907," 164" Okls- 67; 
Magnolia Petroleum Co. v. Clow, 22 P. 
(2d) 378, 163 Okl. 302; Williams Bros. 
v. State Industrial Commission, 12 P. 
(2a) 896, 158 Okl. 171; Shepard v. 
Crumby, 293 P. 1049, 146 Okl. 118; 
St. Louis Mining & Smelting Co. v. 
State Industrial Commission, 241 P. 
170, 113 Okl. 179. 


94. Taylor Coal Co. v. Industrial 
Commission, 134 N.E. 172, 301 Ill. 548. 


95. Taylor Coal Co. v. Industrial 
Commission, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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clusion should be a legitimate one from competent 
evidence,®® although doubt as to the date of the em- 
ployee’s recovery will be resolved in his favor.®* 
Further, an award for permanent total disability 
must be based on competent evidence,®® and cannot 
rest on conjecture®® or surmise,! and the testimony 
must be such as to support the legitimate conclusion 
Evidence showing a reasonable 
certainty of permanent total incapacity has been re- 


of such disability.? 


96. Taylor Coal Co. vy. Industrial 
Commission, supra. 


[a] Claimant’s testimony.—The 
jury had a right to believe a compen- 
sation claimant’s testimony on the 
question whether his inability to la- 
bor was permanent. Texas Employ- 
ers’ Ins. Ass’n v. Scott, (Tex.Civ.App.) 
46 S.W.(2d) 348. 


97. Robinson vy. Smith & Sons, 3 
La.App. 57. 


98. Casualty Reciprocal Co. v. Ste- 
phens, (Tex.Civ.App.) 25 S.W.(2da) 
180 [aff (Commn.App.) 45 S.W.(2d) 
143]. 


[a] Hearsay.—Report of physi- 
cians that an applicant for compen- 
sation was permanently and totally 
disabled was mere hearsay, and as 
such insufficient to support award. 
Spring Canyon Coal Co. v. Industrial 
Ccmmission of Utah, 277 P. 206, 74 
Utah 103. 


99. Paradise Coal Co. v. Industrial 
Commission, 155 N.E. 322, 324 Ill. 420; 
Mt. Olive & Staunton Coal Co. v. In- 
dustrial Commission, 151 N.E. 588, 
320 Ill. 618. 


1. Mt. Olive & Staunton Coal Co. v. 
Industrial Commission, supra. 


2. Perry County Coal Corporation 
v. Industrial Commission, 137 N.E. 
420, 305 Ill. 5138. 


{a] Testimony of claimant alone 
may establish such issue. Texas 
Employers’ Ins. Ass’n y. Burnett, 
(Tex.Civ.App.) 52 S.W.(2d) 771. 


3. O’Gara Coal Co. v. Industrial 
Commission, 150 N.E. 640, 320 Ill. 191. 


4 Cal.—Claremont Country Club 
v. Industrial Accident Commission of 
California, 1630 PRP. (209) 6174 (Cali 895, 
L.R.A.1918F 177. 


Ill.—O. W. Rosenthal Co. v. Indus- 
ied sgommission, Zp. Newn 200s, 290 
1323. 


Kan.—Bonini v. Crowe Coal Co., 253 
BP. 570) 122° Kan. 6732. 


Ky.— Harvey Coal Corporation v. 
Pappas, 18 S.W.(2d) 958, 230 Ky. 108, 
%3 ALR. 478. 

Neb.—Young v. Western Furniture 


& Mfg. Co., 164 N.W. 712, 101 Neb. 
696, L.R.A.1918B 1001. 


N.Y.—McCann v. McCormack’s Ga- 
rage, 197 N.Y.S. 19, 203 App.Div. 387. 


Okl.—Richards vy. Parker, 7 P.(2d) 
145, 154 Okl.°185. 


Tex.—Indemnity Ins. Co. of North 
America v. Jago, (Civ.App.) 49 S.W. 


(2d) 943; Commercial Standard Ins. 
Cozens De Hart,i(Civ.A pps): 47. SW. 
(2d) 898; Southern Casualty Co. v. 


Vatter, (Civ.App.) 275 S.W. 1105 f[er- 
ror dism 278 S.W. 177, 115 Tex. 148]. 


Wis.—Whiterock Mineral Springs 
Co. v. Horwatich, 227 N.W. 291, 200 
Wis. 123. 


[a] Aggravation of injuries by 
third persons’ wrongful acts.—Com- 
pensation award for injuries sustain- 
ed held to show under evidence that 
ithe compensation awarded was with- 
in the act for the loss of the aisabili- 


® 
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quired.® 


ty sustained, and that nothing was 
added for aggravation of the injuries 
resulting from third persons’ wrong- 
ful acts. Fordson Coal Co. v. Also- 
brook, 26 S.W.(2d) 1030, 233 Ky. 793. 


5. Edwards v. Latham, 281 P. 852, 
129 Kan. 117; Strzyckowski v. Amer- 
ican 3-Way-Luxfer Prism Co., 246 N. 
Y.S. 150, 230 App.Div. 632; Gruber v. 
Kramer Amusement Corporation, 202 
N.Y.S. 413, 207 App.Div. 564; France 
v. Kingston Shipbuilding Corporation, 
180 N.Y.S. 666, 190 App.Div. 783. 


{a] Original award held grossly 
inadequate.—Edwards v. Latham, 281 
P. 852, 129 Kan. 117; Bonini v. Crowe 
Coal Co., 253 P. 570, 122 Kan. 731. 


6. Ill.—Peabody Coal Co. v. Indus- 
trial Commission, 139 N.E. 7, 308 Ill. 
133; O. W. Rosenthal Co. v. Indus- 
a) Seg niasions 125 N.E. 250, 290 
Tl.) 323: 


Kan.—Wood vy. Eagle-Picher Lead 
Co., ‘245° P: 1015, 121 Kan. 128. 


La.—Chatman v. Compania De Nav- 
egacao, Lloyd Brasileiro, 140 So. 141, 
19 La.App. 616; McClinton vy. Moore 
Bros., 139 So. 568, 19 La.App. 54; La- 
bostrie v. Weber, 130 So. 885, 15 La. 
App. 241; Wells v. New- Amsterdam 
Casualty Co., 123 So. 417, 11 La.App. 
284; Jackson v. Forest Product Chem- 
ical Co.,,121 So. 676, 10 La.App. 623; 
Pees v. Smith & Sons, 3 La.App. 


Mo.—Huffstutler v. Oklahoma Con- 
tracting Co., (App.) 54-S.W.(2d) 738; 
Harbour y. Gardner, (App.) 38 S.W. 
(2d) 295. 


Neb.—Young v. Western Furniture 
& Mfg. Co., 164 N.W. 712, 101 Neb. 
696, L.R.A.1918B 1001. 


Okl.—Hamilton & Hartman vy. Bad- 
gett, 22 P.(2d) 350, 164 Okl. 31; Dame 
v. Federal Mining & Smelting Co., 249 
BV2TH, O19 TOK SA3 25 


Tenn.—-Woodard y. National Cotton 
Seed Products Corporation, 285 S.W. 
553, 154 Tenn, 230. 


Tex.—Gulf Casualty Co. v. Garner, 
(Civ.App.) 48 S.W.(2d) 746. 


Wis.—Whiterock Mineral Springs 
Co. v. Horwatich, 227 N.W. 291, 200 
Wis. 123. 


7. Buesing v. Moon Motor Car Co., 
(Mo.App.) 54 S.W.(2d) 734. 


8. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) That disability still con- 
tinued. U. S. Fidelity & (Guaranty 
Co. v. Industrial Accident Commis- 
sion, 234 P. 369, 195 Cal. 577; Blanch- 
ard’s Case, 178 N.E. 606, 277 Mass. 
413;. Foley v. Detroit United R. Co., 
157 N.W. 45, 190 Mich. 507; Wilson & 
Co. v. State Industrial Commission, 
298 P. 271, 148 Okl. 206. (2) That 
disability would continue. Lobert & 
Klein v. Whitten, 300 P. 636, 150 Okl. 
72. (3) That “healing ‘period’ had 
not passed. Knobbe v. Davis, 242 N. 
W. 501, 208 Wis. 185. (4) That dis- 
ability was or would be of a particu- 
lar duration. Rothschild & Co. v. 
Marshali, 56 F.(2d) 415; Sauveain v. 
Battelle, 164 P. 1086, 100 Kan. 468; 
Cosgrove vy. Hartford Accident & In- 


[71 C.J.] 1183 


Particular cases in which the evidence has 
been held sufficient* or insufficient® to sustain or 
justify awards of particular amounts for disability 
will be found in the notes, as will eases in which evi- 
dence has been held sufficient® or insufficient? to sus- 
tain or justify awards of compensation for particular . 
lengths of time, and cases in which the weight and 
sufficiency of evidence as to the duration or termina- 
tion of the employee’s injury have been adjudged.* 


demnity Co., (La.App.) 149.So. 317; 
Chatman v. Compania De Navegacao, 
Lloyd Brasileiro, 140 So. 141, 19 La. 
App. 616; Metcalfe v. First Nat. 
Bank, 246 N.W. 28, 187 Minn. 485; 
Seebers v. O’Dell, (Mo.App.) 60 S.W. 
(2d) 678; Perry v. J. A. Kreis & Sons, 
(Mo.App.) 49 S.W.(2d) 220; Sauto 
vi. Davis, Brown, lnc, 197 Neves Les 
204 App.Div. 850; Tulsa Boiler & 
Machinery Co. v. Simmons, 21 P.(2d) 
759, 163 Oki. 138; Texas Co. v. Combs, 
16 P.(2d) 1065, 161 Okl. 30; Harl W. 
Baker & Co. vy. Maples, 8 P.(2d) 46, 
155 Okl. 105; Williams v. Black-Si- 
valls & Bryson, 259 P. 550, 127 Okl. 
32; Bogowich v, State Workmen’s 
Ins. Fund, 161 A. 623, 105 Pa.Super. 
366; Security Union Ins. Co. v. Mc- 
Clurkin, (Tex.Civ.App.) 35 S.W.(2d) 
240; Aitna Life Ins. Co. v. ‘Bulgier, 
(Tex.Civ.App.) . "191 -S7W. Gd) 824; 
Home Life & Accident Co. v. Corsey, 
(Tex.Civ.App.) 216 S.Ww. 4 

That disability had ceased. Walker 
v. Board of Com’rs of Port of New 
Orleans, (La.App.) 150 So. 873. (6) 
Termination of disability on a speci- 
fied date. Consolidated Coal Co. of 
St. Louis v. Industrial Commission, 
142 N.E. 498, 311 Ill. 61; Ledéux v. 
Grant Timber & Mfg..Co. of Louisi- 
ana, (La.App.) 145 So. 701; Chesler 
v. City of Minneapolis, 242 N.W. 2, 
185 Minn. 532; Szabo v. State Work- 
men’s? Ins. Fund, 167 A. +508; 110..Pa. 
Super. 8 (7) Termination of dis- 
ability before the time when payment 
of compensation ceased. Moak vy. 
Louisiana Central Lumber Co., 125 
So. 488, 12 La.App. 242. (8) Termi- 
nation of disability before discharge 
from employment. Bianchi v. Board 
of Com’rs of Port of New Orleans, 84 
So. 657, 147 La. 281. 


[b] Evidence held insufficient to 
show: (1) That disability was or 
would be of a particular duration. 
Guest Coal Co. v. Industrial Commis- 
sion, 155 N.B. 326, 324 Ill. 268; Le- 
high Stone Co. v. Industrial Commis- 
sion, 146 N.E. 533, 315 Ill. 481; Os- 
borne’s Case, 154 N.E. 81, 257 Mass. 
532; Hoiliday v. Walls, (Mo.App.) 64 
S.W.(2d) 318; Seifert v. Heil Packing 
Co., (Mo.App.) 52 S.W.(2d) 9579; 
Sykes v. Republic Coal Co., 22 P.(2d) 
157, 94 Mont. 239; In re Matoris, 178 
N.Y.S. 408, 189 App.Div. 297; South- 
western Light & Power Co. v.. Gos- 
sett, (Okl.) 26 P.(2d) 188; Pine v. 
Nowlin, 5 P.(2d) 118, 153 Okl. 111; 
Helton v, State Industrial Accident 
Commission, 18 P.(2d) 831, 142 Or. 49. 
(2) That disability continued after 
a specified date. Earl W. Baker & Co. 
v. Maples, 8 P.(2d) 46, 155 Okl. 105. 
(3) That disability had ceased. 
Welchlin v. Fairmont Ry. Motors, 230 
N.W. 897, 180 Minn. 411. (4) That 
disability still continued. Crete Mills 
v. Neihart, 244 N.W. 4038, 123 Neb. 818: 
Grunsick v. Charles Schaefer & Son, 
186 N.Y.S. 744, 195 App.Div. 334. (5) 
Temporary total disability for the pe- 
riod required to warrant an award 
beyond the schedule period. Labion- 
ti v. John Meehan & Sons, 214 N.Y.S. 
442, 215 App.Div. 607. (6) Disability 
subsequent to the date on which the 
attending physician pronounced the 
employee well. Chimora v. Interna- 
tional Ice Cream Co., 184 N.Y.S. 500, 
193 App.Div. 538. 
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Likewise, in particular cases the weight and sufficien- 
ev of evidence have been adjudged with respect to 
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showing of temporary disability generally,® perma- 


See cases infra this note. 


Evidence held sufficient to 
show temporary disability. Wells 
Bros. Const. Co. v. Industrial Com- 
mission, 137 N.E. 791, 306 Ill. 191; 
Huffstutler vy. Oklahoma Contracting 


CE 
[a] 


Co., (Mo.App.) 54 S.W.(2d) 738. 
10. See cases infra this note. 
[a] Evidence held sufficient to 
show: (1) Permanent. disability. 


A®tna Life Ins. Co. v. Edwards, 10 
F.(2d) 972; Hart v. State Industrial 
Accident Commission, 6 P.(2d) 348, 
119 Cal.App. 200; General Accident, 
Fire & Life Assur. Corporation, Lim- 
ited, of Perth, Scotland, v. Industrial 
Accident Commission, 246 P. 570, 74 
Cal.App. 314; Checker Taxi Co. v. In- 
dustrial Commission, 174 N.E. 849, 
343 Ill. 189; Dennis v. Huber, 92 So. 
126, 151 La. 589; Flaherty v. Parkers- 
burg Rig. & Reel Co., 2 La.App. 553; 
Sykes v. Republic Coal Co., 22 P.(2d) 
157, 94 Mont. 239; Security Union 
Casualty Co. v. O’Pry, (Tex.Civ.App.) 
12°, S.W.(2d)° 1054. (2) That em- 
ployee did not suffer permanent dis- 
ability. Benton Coal Mining Co. v. 
Industrial Commission, 151 N.E. 520, 
321 Ill. 208;. Wells Bros. Const. Co. v. 
Industrial. Commission, 137 N.E. 791, 
306 Ill. 191; Bonnin v. Union Sulphur 
Co., 139 So. 785, 19 La.App. 114; Smith 
v. International Shoe Co., (Mo.App.) 
49 S.W.(2d) 238. 


{b], Evidence held insufficient to 
show: (1) Permanent 
General Accident, Fire & Life Assur. 
Corporation, Limited, of Perth, Scot- 
land, v. Industrial Accident Commis- 
sion, 288 P. 692, 106. Cal.App. 39; 
Guest Coal Co. v. Industrial Commis- 
sion, 155 N.E. 326, 324. Ill. 268; St. 
Louis & O’Fallon Coal Co. v. Indus- 
trial Commission, 151 N.E. 606, 321 
Til. 117; Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 637, 320 Ill. 281; Benton Coal Co. 
v. Industrial Commission, 134 N.E. 
37, 301 Ill. 396; Union Colliery Co. v. 
Industrial Commission, 132 N.E. 464, 
299 Ill. 153; Kovach y. Mechanical 
Rubber Co., 181 N.E. 924, 42 Ohio App. 
265; Indemnity Ins. Co. of North 
America v. Judice, (Tex.Civ.App.) 40 
S.W.(2d) 246; Security Union Ins. Co. 
v. Gullet, (Tex.Civ.App.) 36 S.W.(2d) 
1085. (2) That employee. did not 
suffer permanent disability. Perry 
County Coal. Corporation vy. Industrial 
Commission, 146 N.E. 468, 316 Ill. 27; 
Walden v. State Compensation Com’r, 
a66 S.E. 6, 112. W.Va. 571. 


“\ fe] | Loss of part’ of member.—(1) 
Evidence held to sustain finding that 
the loss of a first finger between the 
knuckle and proximal joint perma- 
néntly disabled a sixty-five-year-old 
carpenter and cabinetmaker twenty 
and one-fourth per cent despite a stip- 
‘ulation that he was doing the same 
work, at the same pay, as before the 
aecident. Frankfort General Ins. Co. 
v. Pillsbury, 159 P. 150, 173 Cal. 56. 
(2) Loss of part of member general- 
ly see infra § 949. 


11.. See cases infra this note. 


[a] Evidence held sufficient to 
show partial disability or disability 
to a particular percentage. Inde- 
pendent Pier Co. v. Norton, 54 F.(2d) 
734; London Guarantee & Accident 
Co. v. Industrial Commission, 199 P. 
962, 70 Colo. 256; New Marissa Coal 
Co. v. Industrial Commission, 157 N. 
BH. 32, 326 Ill. 116; Conner v. Base 
Line Coal Co., 287 'P. 585, 180 Kan. 


disability. | 


98 Kan. 660; Foley vy. Dana Warp 
Mills, 119 A. 805, 122 Me. 563; i 
cardi’s Case, (Mass.) 187 N.E. 921; 
Hurwitz’s Case, 182 N.B. 832, 280 
Mass. 477; Riley’s Case, 179 N.E. 690, 
278 Mass. 218; Carmossino’s Case, 167 
N.E. 350, 268 Mass. 35; Murphy v. 
W. J. Lynch Co., (Mo.App.) 57 S.W. 
(2d) 685; Allord v. Henry Muhs Co., 
168 A. 298, 111 N.J.Law 237 [aff 163 
A. 97, 10 N.J.Misc. 1230]; Massie v. 
Court of Common Pleas in and for 
Monmouth County, 156 A. 377, 108 
N.J.Law 199 [aff 151 A. 205, 8 NiJ. 
Mise. 600]; Higham v. Preakness 
Hills Country Club, 161 A. 651, 10 
N.J.Misc. 889; Gorman v. Miner-Ed- 
gar Chemical Corporation, 153 A. 271, 
9 N.J.Misc. 180; Seneca Coal & Coke 
Co. v. Quisenberry, 7 P.(2d) 169, 154 
Okl. 217; Wise-Buchanan Coal Co. v. 
Howard, 1 P.(2d) 356, 150 Okl. 188; 
Mead Bros. v. Watts, 273 P. 207, 135 
Okl. 23; Yednock v. Hazle Brook Coal 
Co., 167 A. 236, 109 Pa.Super. 182; 
Security Union Ins. Co. v. McClurkin, 
(Tex.Civ.App.) 35 S.W.(2d) 240; Stone 
v. Compensation Com’r, 146 S.E. 372, 
106 W.Va. 572. 


[b] Evidence held insufficient to 
show partial disability or disability 
to a particular percentage. Kranski 
v. Atlantic Coast Shipping Co., 56 
F.(2d) 166; Travelers’ Ins. Co. v. Al- 
bin, 127 S.E. 804, 33 Ga,App. 666; 
Groveland Coal Mining Co. y. Indus- 
trial Commission, 140 N.E. 24, 308 Ill. 
499; Paradise Coal Co. v. Industrial 
Commission, 134 N.E. 167, 301 Ill. 504; 
Kanawha Fuel Co. v. Industrial Com- 
mission, 133 N.E. 238, 300 Ill. 608; 
Union Colliery Co. v. Industrial Com- 
mission, 132 N.E. 464, 299 Ill. 153; 
Leon v. Great American Indemnity 
Co., (La.App.) 146 So. 351; Mulkern’s 
Case, 174 N.E. 226, 274 Mass. 69; Ca- 
pone’s Case, 1382 N.E. 32, 239 Mass. 
331; Kovach vy. Mechanical Rubber 
Co., 181 N.E. 924, 42 Ohio App. 265. 


[ec] Effort to obtain work.—Evi- 
dence that injured employee tried to 
obtain work held not essential to es- 
tablishment of partial incapacity. 
eae te Case, 180 N.E. 223, 278 Mass. 


{d] Same wages on resuming 
work.—The industrial accident board 
held not concluded by the employee's 
testimony, in proceeding for partial 
incapacity, that he received the same 
wages on resuming work. Carossi- 
no’s Case, 167 N.E.. 350, 268 Mass. 35. 


[e] oss of, or injury to, member. 
—(1) Evidence showing salesman’s 
ability to pursue former occupation 
was impaired by loss of right leg held 
to warrant finding of partial inca- 
pacity. Percival’s Case, 167 N.E. 352, 
268 Mass. 50, 638 A.L.R. 1237. (2) 
Evidence held to support finding of 
seventy-five per cent total disability 
resulting from broken leg. Gorman 
v. Miner-Edgar Chemical Corporation, 
153 A. 271, 9 N.J.Misc. 180. (3) Loss 
of, or injury to, member generally 
see infra § 949. 


{f] Loss of, or injury to, eye or 
vision.—(1) Testimony of plaintiff 
that loss of eye had impaired his ef- 
ficiency as a workman because he 
could not gauge distances as well as 
before is sufficient for a finding of 
partial disability. Oliver v. Christo- 
pher; “159 ‘PB. 397,98 Kan.’660:'" (2') 
Evidence sustained finding that em- 
ployee suffered partial incapacity as 
the result of an eye injury. Bis- 


[§ 948 


nent disability generally,?® partial disability general- 
ly,12 temporary partial’? and permanent partial'® 


cardi’s Case, (Mass.) 187 N.E. 92. (3) 
Evidence sustained finding that a 
loom operator’s loss of sight in his 
left eye, caused by a needle striking 
the eye, resulted in his partial in- 
capacity. Hurwitz’ Case, 182 N.E. 
§32, 280 Mass. 477. (4) Finding that 
an employee continued partially in- 
capacitated as the result of an injury 
to his eye held unsupported. Mul- 
kern’s Case, 174 N.E. 226, 274 Mass. 
69. (5) Award for thirty one per 
cent total disability based on fifty four 
per cent loss of vision in one eye and 
eight per cent. in the other held sup- 
ported by competent evidence. Seneca 
Coal & Coke Co. v.aQuisenberry, 7 P. 
(2d) 169, 154 Okl. 217. (6) Loss of, 


| Gr {nsney: to, eye geherally see infra § 
951. 


12. See cases infra this note. 


[a] Evidence held sufficient to 
show temporary partial disability. 
Quillen v. Wichita Gas Co., 275 P. 1075, 
128 Kan. 9; French v. Weaver Bros., 
137 So. 758, 18 La.App. 174; Porter v. 
Ritchie, 164 N.W, 581, 138 Minn. 135; 
Rock Island Improvement Co. v. 
Prince, 6 P.(2d) 828, 154 Okl. 15. 


13. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) Permanent partial disa- 
bility or permanent disability to a 
particular percentage. Lumber Mut. 
Casualty Ins. Co. of New York v. 
Locke, 60 F.(2d) 35; Frankfort Gen. 
Ins. Co. yv. Pillsbury, 159 P.'150, 173 
Cal. 56; George A. Fuller Co. v. In- 
dustrial Commission, 163 N.E. 9, 331 
Tll. 336; Solar-Sturges Mfg. Co. v. 
Industrial Commission, 146 N.E. 572, 
315 Ill. 352; O. W. Rosenthal Co, v. 
Industrial Commission, 125 N.E. 250, 
290 Ill. 323; Big Muddy Coal & Iron 
Co. v. Industrial Board of Illinois, 116 
N.E. 662, 279 Ill. 285; Flinn v. Hart- 
ley, (Ind.App.) 184 N.E. 915; Beal v. 
El Dorado Refining Co., 296 P. 723, 
132 Kan. 666; Reese v. Armour & 
Co., 242 P. 147, 120 Kan. 56; Three 
Point Coal Co. v. Santy, 283 S.W. 93, 
214 Ky. 357; Hardin v. Higgins Oil 
& Fuel Co., 85 So. 202, 147 La. 453; 
Diggs v. Brown Paper Mill Co., 125 
So. 632, 12 La.App. 244; Thayer v. 
Berkey & Gay Furniture Co., 190 N.W. 
230, 220 Mich. 332; Herndon v. S. A. 
Robertson Const. Co., (Mo.App.) 59 
S.W.(2d) 75; Harbour v. Gardner, 
(Mo.App.) 38 S.W.(2d) 295; Betz v. 
Columbia Telephone Co., 24 S.W.(2d) 
224, 224 Mo.App. 1004; Sykes v. Repub- 
lic Coal Co., 22 P.(2d) 157, 94- Mont. 
239; Sullivan v. Anselmo Mining Cor- 
poration, 268 P. 495, 82 Mont. 543; 
Poast v. Omaha Merchants’ Express & 
Transfer Co., 186 N.W. 540, 107 Neb. 
516; Mudri v. United Engineers & Con- 
structors, 165 A. 283, 11 N.J.Misc. 273 
faff 169 A. 288, 112 N.J.Law 17]; 
Southwestern Light & Power Co. v. 
Gossett, (Okl.) 26 P.(2d) 188; Hamil- 
ton & Hartman v. Badgett, 22 P.(2d) 
350, 164 Okl. 31; Devault & Deitrich 
v. Harris, 21 P.(2d) 1048, 163 Oki. 
262; Simpson Fell Oil Co. v. Tucker, 
12 P.(2d) 529, 158 Okl. 45; Hatcher v. 
Eaton, 11 P.(2d) 476, 157 Okl. 220; 
Forrest E. Gilmore Co. v. Shipley, 11 
P.(2d) 474, 157 Okl:;148; Reinhart & 
Donovan v. Roberts, 11 P.(2d) 125, 
157 Okl. 102; .Geis Price Grain Co. 
v. Bailey, 9 P.(2d) 424, 155 Okl. 302; 
Tidal Pipe Line Co. v. Smith, 3 P.(2d) 
871, 152 Okl. 156; Amerada Petroleum 
Corporation v. State Industrial Com- 
mission, 300 P. 761, 150 Okl. 16; War- 
ner & Caldwell Oil Co. v. State In- 
dustrial Commission, 297 P. 254, 148 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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disability, and total disability generally.14 So also, | the weight and sufficiency of evidence has been pass- 


Okl. 54; “‘aubman Supply Co. v. Lauck, 
296 P. 741, 147 Okl. 292; Chestnut & 
Smith v. Lynch, 202 P. 1018, 84 Okl. 
199; Byerly v. Pawnee Coal Co., 161 
A. 460, 105 Pa.Super. 506; Walker v. 
Blue Ridge Glass Corporation, 54 S. 
W.(2d) 722, 165 Tenn. 287; Commer- 
cial Casualty Ins. Co. v. Strawn, (Tex. 
Civ.App.) 44 S.W.(2d) 805; Security 
Union Ins. Co. v. McClurkin, (Tex.Civ. 
App.) 35 S.W.(2d) 240; New Amster- 
dam Casualty Co. v. Crow, (Tex.Civ. 
App.) 16 S.W.(2d) 560; Utah-Idaho 
Cent. R. Co. v. Industrial Commission 
of Utah, 267 P. 785, 71 Utah 490; 
Grub v. Department of Labor and In- 
dustries, (Wash.) 26 P.(2d) 1039; 
Bryant v. Department of Labor and 
Industries, (Wash.) 22 P.(2d) 667. 
(2) That employee did not suffer per- 
manent partial disability. Bradbury 
v. Hymera Coal & Mining Co., (Ind. 
App.) 182 N.E. 586; Porter v. Ritchie, 
164 N.W. 581, 138 Minn. 135. 


[b] Evidence held insufficient to 
show permanent partial disability or 
permanent disability to a particular 
percentage. Consolidated Coal Co. of 
St. Louis vy. Industrial Commission, 
150 N.E. 674, 320 Ill. 166; O’Gara Coal 
Co. v. Industrial Commission, 146 N.E. 
546, 316 Ill. 18; Sullivan v. Anselmo 
Mining Corporation, 268 P. 495, 82 
Mont. 543; Southern Drilling Co. v. 
Daley, (Okl.) 25 P.(2d) 1082; Russell 
v. Big Mountain Collieries, 299 S.W. 
798, 156 Tenn. 193; Continental Cas- 
ualty Co. v. Industrial Commission, 
11 P.(2d) 329, 79 Utah 532. 


{e] Disfigurement.—(1) Finding 
of fifty per cent permanent partial dis- 
ability resulting from serious face 
and head disfigurement held warrant- 
ed. Beal v. El Dorado Refining Co., 
296 P. 723, 182 Kan. 666. (2) Dis- 
figurement generally see supra § 944. 


{d] Injury to member.—(1) Find- 
ing of permanent partial disability 
from injury to hand sustained. Reese 
wv. Armour & Co:,.242°P. 147, 120 Kan. 
56. (2) Evidence held to warrant 
finding that permanent partial disa- 
bility resulted from loss of the ends 
of the second and third fingers of a 
workman who had already lost part of 
the thumb and first finger of the same 
hand. Seckman v. Monarch Cement 
Co., 165 P. 278, 100 Kan. 463. (3) Evi- 
dence held insufficient to prove that 
an employee 'was suffering with a 
permanent partial disability, beyond 
the loss of one finger for: which he 
had received compensation, by reason 
of the stiffness of two other fingers 
so as to entitle him to compensation. 
Hardin v. Higgins Oil & Fuel Co., 85 
So. 202, 147 La. 453. (4) Evidence of 
injury to a finger of a compensation 
claimant employed as a varnish sand- 
er held to-justify a finding of perma- 
nent partial disability. Thayer v. 
Berkey & Gay Furniture Co., 190 N.W. 
230, 220. Mich. 332:, (5) Finding of 
permanent partial disability ,eaused 
by injury to foot held sustained. Se- 
eurity Union: Ins. Co. v. McClurkin, 
(Tex.Civ.App.) 35:S.W.(2d) 240. (6) 
That the testimony contained no allo- 
cation of loss of use as between arm 
and leg held unnecessary to sustain 
recovery for permanent, partial dis- 
ability through loss of such members 
under section awarding compensation 
for loss of arm and leg. Liberty Mut. 
Ins. Co. v. Maxwell, 46 S.W.(2d) 67, 
164 Tenn. 1. (7) Injury to member 
generally see infra § 950. 


{e] Injury to organ.—(1) Evidence 
was held sufficient to support award 
as for permanent partial disability, 
where there was a partial loss of the 
vision of one eye. Staley-Patrick 
Drilling Co. v. State Industrial Com- 
mission, 212 P. 1006, 88 Okl. 260. (2) 


‘| 


In proceedings to recover for perma- 


nent partial disability caused by the. 


loss of a testicle, evidence held in- 
sufficient to show any permanent par- 
tial disability from such _ injury. 
Centlivre Beverage Co. v. Ross, 125 N. 
E220 se Tlelnds App. -o43.5 (3) LEJULy; 
a generally see infra §§ 951, 
952. 


14. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1). Total disability. Zurich 
General Accident & Liability Ins. Co. 
v. Marshall, 56 F.(2d) 652; Rothschild 
& Co. v. Marshall, 56 E.(2d), 415; 
Zurich General Accident & Liability 
Ins. Co. v. Marshall, 42 F.(2d) 1010; 
Reilley. ws ‘Carroll 147 2A. =818" 110 
Conn. 282; Whitfield v. American Mut. 
Liability Ins. Co., 162 S.H. 297, 44 Ga. 
App. 478; Armour Grain Co. v. Indus- 
trial Commission, 153 N.E. 699, 323 Ill. 
80; N. O. Nelson Union Sanitary 
Works v. Ackles, 181 N.E. 535, 94 Ind. 
App. 502; Broadway & Fourth Ave. 
Realty Co. v. Metcalfe, 20 S.W.(2d) 
988, 230 Ky. 800; U. S. Coal & Coke 
Co. v. Gorenz, 272 S.W. 882, 209 Ky. 
370; Knispel v. Gulf States Utilities 
Co., 141 So. 9, 174 La. 401 [setting 
aside 135 So. 388, 19 La.App. 275]; 
Craft v. Gulf Lumber Co., 91 So. 736, 
151 La. 281; Barrett v. Wilson, (La. 
App.) 150 So. 458; Aulds v. Southern 
Kraft Co., (La.App.) 148 So. 447; Tay- 
lor v, List & Weatherby Const. Co., 
(La.App.) 146 So. 353; Terrell v. 
Louisiana Ice & Utilities, (la.App.) 
145 So. 802;. Hair v. Williams BroSs., 
(La-App.) 144°°So. 800; King’ v. 
American Tank & Equipment Cor- 
poration, (La.App.) 144 So. 283; 
Horn y. Louisiana Highway Com- 
mission, (La.App.) 142 So. 646; Hu- 
val v. Sexton Corporation, 139 So. 
739, 19 La.App. 198; Dousay v. Hill- 
yer-Edwards-Fuller, Inc., 138 So. 164, 
19 La.App. 1; Danzy v. Crowell & 
Spencer Lumber Co., 134 So. 267, 16 
La.App. 300; Mathis v: Standard Oil 
Co. of Louisiana, 133 So. 527, 16 La. 
App. 169: Gough v. Urania Lumber 
Co., 182 So. 393, 15 La.App. 539; La- 
bostrie v. Weber, 130 So. 885, 15 La. 
App. 241; Fletcher v. Texas Co., 124 
So. 636, 14 La.App. 514; Taylor v. 
Southern Engineering Const. Co., 125 
So. 877, 138 La.App. 292; ‘Rushing v. 
Southwestern Gas & Electric Co., 4 
La.App. 103; Littlefield’s Case, 183 N. 
FE. 844, 281 Mass. 434; Pucillo’s Case, 
181 N.E. 121, 279 Mass. 215; Lavallee’s 
Case, 179" NB sts eon Mass.” 538i 
Jameson’s Case, 150 N.E. 151, 254 
Mass. 371; Margenovitch v. Newport 
Mining Co., 181 N.W. 994, 213 Mich. 
272; Jameson v. Walter S. Newhall 
Co., 166 N.W. 834, 200 Mich. 514; Ben- 
son v. Winona Knights of Columbus, 
(Minn.) 250 N.W. 673; Lund v. Biesanz 


Stone Co., 236 N.W. 215, 188 Minn. 247;, 


Pellitteri v. Blackmer & Post Pipe 
Co., (Mo.App.) 50 S.W.(2d) 662; Perry 
v. J. A. Kreis & Sons, (Mo.App.) 49 
S.W.(2d) 220; Nebraska National 
Guard v. Morgan, 199 N.W. 557, 112 
Neb. 432; MReiter-Foster Oil Co. v. 
Broderson, 19 P.(2d) 142, 162 Okl. 73; 
Texas Co. v. Combs, 16 P.(2d) 1065, 
161 Okl. 30; Pierce Petroleum Corpo- 
ration v. Coffman, 16 P.(2d) 561, 160 
Okl. 175; Tahona Smokeless Coal Co. 
v. State Industrial Commission, 274 P. 
15, 184 Okl. 123; Hudyck v. Wyoming 
Shovel Works, 149 A. 312, 299 Pa. 182; 
Hamilton v. Pennsylvania R. Co., 147 
A. 837, 298 Pa. 22; Bottinger v. Inde- 
pendence Indemnity Co., 164 A. 737, 
108 Pa.Super. 39; Consona v. Coulborn 
& Co., 158 A. 300, 104 Pa.Super. 170; 
White v. Tennessee Consol. Coal Co., 
36 S.W.(2d) 902, 162 Tenn. 380; Davies 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 29 S.W.(2d) 987 [overr 
(Civ.App.) 16 S.W.(2d) 524, and rev 


(Civ.App.) 6 S.W.(2d) 792]; Security 
Union Ins. Co. v. McClurkin, (Tex. 
Civ.App.) 35 S.W.(2d) 240; U. S. Fidel- 
ity & Guaranty Co. v. Pogue, (Tex. 
Civ.App.) 21 S.W.(2d) 43; Adtna Life 
Ins. Co. v. Bulgier, (Tex.Civ.App.) 19 
S.W.(2d) 821; Security Union Cas- 
ualty Co. v. Roberts, (Tex.Civ.App.) 
298 S.W. 164; Texas Indemnity Ins. 
Co. v. James, (Tex.Civ.App.) 297 S.W. 
254; New Amsterdam Casualty Co. 
v. Kemp, (Tex.Civ.App.) 289 S.W. 416; 
Home Life & Accident Co. v. Corsey, 
(Tex.Civ.App.) 216 S.W. 464; Knobbe 
v. Davis, 242 N.W. 501, 208 Wis. 185; 
In re Hibler, 261 P. 648, 37 Wyo. 332. 
(2) That employee did not suffer 
total disability. Strong v. Sonken- 
Galamba Iron & Metal Co., 198 P. 182, 
109 Kan. 117, 18 A.L.R. 415. 


[b] Evidence held insufficient to 
show total disability. Grays Harbor 
Stevedore Co. v. Marshall, 36 F.(2d) 
814; Panther Creek Mines v. Indus- 
trial Commission, 165 N.E. 157, 333 111. 
505; Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 637, 320 Ill. 281; Leon v. Great 
American Indemnity Co., (La.App.) 
146 So. 351; Walsh’s Case, 183 N.E. 
421, 281 Mass. 228; Becker v. General 
Electric Co., 206 N.Y.S. 437, 210 App. 
Div. 495; Fitzgerald v. Havens, 206 
N.Y.S: 49, 210 App.Div. 326; H. & H. 
Drilling Co. v. Rounsaviile, 10 P.(2d) 
1100, 157 Okl. 76; Yednock v. Hazle 
Brook Coal Co., 167 A. 236, 109 Pa. 
Super. 182; O’Donnell v. South Fay- 
ette Tp. School Dist., 161 A. 887, 105 
Pa.Super. 488; Henry v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Civ.App.) 51 
S.W.(2d) 1082. 


[ec] Ability to get work; procura- 
bility thereof.—(1) “The inability to 
get work is evidence showing an in- 
capacity for work, although it will 
not always be conclusive.” Reilley v. 
Carroll, 147 A. 818, 820, 110 Conn. 282. 
(2) “That work is not’ procurable 
does not prove that a man is not 
capable of performing it.” Yednock v. 
Hazle Brook: Coal Co., 167 A. 236, 237, 
109 Pa.Super. 182. 


[ad] Working after injury.—That 
workmen’s compensation claimant 
worked after receiving alleged injury 
is evidence that he was not “totally 
disabled,’ but is not conclusive evi- 
dence thereof. Hicks v. Georgia Cas- 
ualty Co., 63 F.(2d) 157. : 


{e]_. Failure to use earning capac- 
ity.—Evidence held to show that com- 
pensation claimant, although unable 
to follow his vocation of tailor, be- 
cause of traumatic neurosis. resulting 
from injury, had some earning capac- 
ity, and that he made no effort to use 
capacity which he possessed, so that 
compensation could not.be awarded on 
the basis of total disability. Beckér vy. 
General Electric Co., 206 N.Y.S. 487, 
210 App.Div. 495. 


{f] Ability to pursue same kind of 
employment.—(1) Where an employee 
injured at the work of common laborer 
thereafter qualified as a bookkeeper, 
conflicting evidence held to sustain 
findings continuing compensation be- 
cause of plaintiff’s total incapacity to 
earn wages as a laborer, Leitz v. La- 
badie Ice Co., 201 N.W. 485, 229 Mich. 
381. (2) Evidence that an injured 
employee was unable to pursue the 
same kind of employment held to war- 
rant an award for total disability. 
Jameson v. Walter S. Newhall Co., 
166 N.W. 834, 200 Mich. 514. (3) Byvi- 
dence disclosing that claimant was 
disabled to the extent of:being un- 
able to follow his former occupation, 
but could perform common labor, held 
insufficient to support a finding of 
total disability. H. & H. Drilling Co. 
v. Rounsaville, 10 P.(2d) 1100, 157 
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ed upon in contests wherein have been involved ques- 
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tions relating to temporary total'® and permanent 


Oxkl. 76. 


{g] Offer of other employment by 
employer.—An offer to an injured line- 
man, by his employer, of a position as 
telephone operator, held not proof that 
he was not totally disabled and was 
earning wages. Rushing v. South- 
pig Gas & Electric Co., 4 La.App. 
103. 


{h] Discharge by employer.—Ac- 
tion of employer in discharging claim- 
ant for incapacity to do the work as- 
signed is strong evidence of total 
incapacity, but not conclusive. 
Rakiec v. New Haven Wrecking Co., 
152 A. 401, 112 Conn. 432. ~ 


{i] Less of member.—(1) Finding 
of total incapacity from injury to 
fingers requiring amputation of all 
but thumb and index finger held war- 
ranted. Jameson’s Case, 150 N.B. 151, 
254 Mass, 371. (2) Loss of member 
generally see infra § 949. 


{i] ess or impairment of sight.— 
(1) Evidence heid to establish that 
an injury to employee’s eye causing 
double vision resulted in total dis- 
ability, as regards right to compensa- 
tion. Knispel v. Gulf States Utilities 
Co: 44a) So. 0: Ui4sdhas' 401 cisettine 
aside 135 So. 388,19 La.App. 275]. (2) 
Evidence held to sustain award for to- 
tal incapacity, where employee - lost 
sight of right eye from sympathetic 
infection from injured left eye. 
Hudyck v. Wyoming Shovel Works, 
TAQ Ate Oke) 2994 PaaS 22 5 (3)ieavvnere 
irrecoverable loss of sight by claim- 
ant in both eyes was agreed upon, 
held, if such condition was result of 
accident, total disability was conclu- 
sively proved. Desrochers v. Atwood- 
Crawford Co., 131 A. 48, 47 R.I. 116. 
(4) Loss or impairment of sight gen- 
erally see infra § 951. 


15. See cases infra this note. 
[a] Evidence held sufficient to 
show temporary total disability. 


Southern California Hdison Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 248 P. 938, 78 Cal.App. 584; 
Sun Indemnity Co. v. Industrial Ac- 
cident Commission of California, 243 
#. 892, 76 Cal.App. 165; Copas v. In- 
dustrial Commission, 182 N.E. 377, 349 
T1l. 262; New Staunton Coal Co. v. 
Industrial Commission, 146 N.E. 481, 
316, 111.92; 
& Cable’ Co., 283 P. 58, 129 Kan. 413; 
Lawson v. New York & P. R. S. S. Co., 
86; So.; 815, 148 Iba. 2907. Seebers’ v. 
O'Dell, (Mo.App.) 60 S.W.(2d) 678; 
Wade v. Markham, (Mo.App.) 58 S.W. 
(2d) 482; Buesing v. Moon Motor Car 
Co., (Mo.Apnp.) 54 S.W.(2d)_ 734; Kind- 
er vy. Hannibal Car Wheel & Foundry 
Com ChlOsADDS) » 1S. Sew. C2) OL 
Rock Island Improvement Co. v. State 
Industrial Commission, 21 P.(2d) 741, 
163 Okl.:164: Tulsa Boiler & Machin- 
ery Co. v. Simmons, 21 P.(2d) 759, 
163 Okl. 188; Soars & Lovelace v. 
Craigs 20: Pi@d) 888. 163 Ok). 1 67; 
Raymond Concrete Pile Co. v. Francis, 
16 P.(2da) 235, 160 Okl. 130; Choctaw 
Lumber Co. v. Merchant, 12 P.(2d) 
534, 158 Okl. 26; Cannady v. Balch, 10 
P.(2d) 427, 156 Okl. 222; W. C. New- 
som Corporation v. Thetford, 8 P.(2d) 
1098, 155 Oxl. 262; Dolese Bros. Co. 
v. Roberts, 8 P.(2d) 756, 155: Ok). 198; 
Starnes v. Brown, 8 P.(2d) 725, 155 
Okl. 189; Sherman Machine & Iron 
Works v. Lentz, 8 P.(2d) 713, 155 Okl. 
180; Rock IsJand Improvement Co. v. 
Prince, 6 P.(2d) 823, 154 Okl. 15; His- 
som Drilling Co. v. Benson, 5 P.(2d) 
393, 153 Okl. 157; Sweetwater Gin Co. 


vy. Wall, 5 P.(2d) 126, 153 Okl. 96; B-' 


lis & Lewis v. Lane, 4 P.(2d) 104, 152 


Pegg v. Postal Telegraph, 


Okl. 273; Kimsey Heating & Plumb- 
ing Co. v. House, 4 P.(2d) 59, 152 Okl. 
200; Atlantic Oil Producing Co. v. Ma- 
lone, 3 P.(2d) 874, 152 Okl. 68; Indian 
Territory Illuminating Oil Co. v. Man- 
ley, 300 P. 308, 149 Okl. 220; Texas 
Pacific Coal & Oil Co. v. Fisher, 299 
P. 219, 149 Okl. 102; Fox Rig & Lum- 
ber Co; v. Kriar;.293.P. 230,.146 ,Okl. 
37; Smith v. Atlas Portland Cement 
Co., 286 P. 788, '142 Okl. 249; Dillon v. 
Spanhanks, 280 P. 1100, 139 Okl. 32; 
Daniels v. Pope, 280 P. 823, 138 Okl. 
228. 


{b] Evidence held insufficient to 
show temporary total disability. 
Dornblaser v. Industrial Commission, 
181 N.E. 673, 349 Ill. 61; Groveland 
Coal Mining Co. v. Industrial Commis- 
sion, 140 N.E. 24, 308 Ill. 499; Crane 
Co. v. Industrial Commission, 137 N.E. 
437, 306 Ill. 56; Kovach v. Mechanical 
Rubber Co., 181 N.E. 924, 42 Ohio App. 
265; Southwestern Light & Power Co. 
v. Gossett, (Okl.) 26 P.(2d) 183; Mag- 
nolia Petroleum Co. v, Clow, 22 P.(2d) 
378, 168 Okl. 302; Holy Family Church 
v. Alexander, 12 P.(2d) 524, 158 Okl. 
49; H. W. & R. Drilling Co. v. Staton, 
11 P.(2d) 469, 157 Okl. 152; Reinhart 
& Donovan v.*Roberts, 11 P.(2d) 125, 
157 Okl. 102: Pioneer Gas Utilities Co. 
v. Howard, 7 P.(2d) 435, 154 Okl. 239; 
Long Bell Lumber Co. v. Patterson, 5 
P.(2a) 130, 153. Okl. 104;, Harbour- 
Longmire-Pace Co. v. State Industrial 
Commission, 296 P. 456, 147 Okl. 207; 
Fursman Coal Co. v. State Industrial 
Commission, 232 P. 802, 105 Okl. 261. 


[ec] Inability to engage in same 
employment.—An award may not be 
made for temporary total disability 
based solely on evidence that claim- 
ant is temporarily rendered unable 
to engage in the same employment. 
Kansas City Structural Steel Co. v. 
Petty, 284 P. 47, 141 Okl. 155. 


{d] Injury to member.—(1) Evi- 
dence was held not to sustain finding 
of temporary total disability in con- 
nection with injury to hand. MHar- 
bour-Longmire-Pace Co. vy. State In- 
dustrial Commission, 296 P. 456, 147 
Okl. 207. (2) _ Evidence was held to 
sustain award for temporary total 
disability for fracture of bone in foot. 
Smith v. Atlas Portland Cement Co., 
286 P. 788, 142 Ok]. 249. (8) Finding 
that a hotel bell boy was entitled to 
an award for temporary total disabil- 
ity because of broken legs held sus- 
tained by evidence. Daniels v. Pope, 
280 P. 828, 138 Okl. 228. (4) Injury 
to member generally see infra § 950. 


16. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) Permanent total disabil- 
ity. Thomas Edgell & Co. v. Indus- 
trial Commission, 187 N.E. 413, 353 Ill. 
488; Old Ben Coal Corporation y. In- 
dustria] Commission, 184 N.E. 879, 
351 Ill. 572; W. M. Allen Son & Co. 
v. Industrial Commission, 181 N.E. 
625, 349 Ill.:71; Postal Telegraph 
Cable:.Co. v. Industrial Commission, 
178 N.E. 187, 345 Ill. 349; Perry Coal 
Co. v. Industrial Commission, 163 N.E. 
681, 332 Ill. 328; Cameron Coal Co. v. 
Industrial Commission, 158 N.E. 399, 
326 Ill. 646; 
trial Commission, 145 N.E. 122, 3138 Ill. 
590; Old Ben Coal Corporation v. In- 
dustrial Commission, 142 N.E. 507, 311 
Ill. 35; Indian Hill Club v. Industrial 
Commission, 140 N.E. 871, 309 Til. 271; 
Spring Valley Coal Co. v. Industrial 
Commission, 140 N.E. 858, 309 Ill. 215; 


Centralia Coal Co. v. Industrial Com- 


mission, 134,.N.H. 174, 301 Ill. 418; 
Joliet & E. Traction Co. v. Industrial 


U. S. Fuel Co. v. Indus- 
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total!® disability, and total followed by partial dis- 


Commission, 132 N.E. 794, 299 Ill. 517; 
Leamos v. Wilson & Co., 16 P.(2d) 
490, 1386 Kan. 613; McMahon v. Darby 
Products & Steel Plate Corporation, 
8 P.(2d) 395, 134 Kan. 882; Lehigh 
Const. Co. v. Womble, 64 S.W.(2d) 479, 
251 Ky. 150; Wells Elkhorn Coal Co. 
v. Vanhoose, 295 S.W. 464, 220 Ky. 
381; Barrett v. Wilson, (La.App.) 150 
So. 458; Wilson v. Union Indemnity 
Co., (La.App:) 150 So. 309; Fontenot 
v. Hillyer~Deutsch-Edwards, Inc., (La. 
App.) 146 So. 482; Wright v. Fuller 
Const. Co., (La.App.) 145 So. 300; 
Thornhill v. Bancroft Bag Factory, 
(La.App.) 144 So. 781; McPherson v. 
Hillyer Deutsch-Edwards, Inc., (La. 
App.) 143 So. 89; Johnson v. Demange- 
Godman Lumber Co., (La.App.) 141 
So. 779; McQueen V. Union Indemnity 
Co., 136 So. 761, 18 Ba.App. 612; Wrot- 
en v. Woodley Petroleum Co., 124 So. 
542, 12 La.App. 348; Crow v. Ray- 
mond Concrete Pile Co., 123 So. 413,° 
11 La.App. 549; Hawthorn v. Hillyer- 
Deutsch-Edwards, 119 So. 772, 9 La. 
App. 660; State v. Blue Earth County 
Dist. Ct., 158 N.W. 700, 133 Minn. 439; 
Good v. City of Omaha, (Neb.) 250 N. 
W. 61; Maryland Casualty Co. v. 
Geary, 244 N.W. 797, 123 Neb. 851; 
Yocum v. Union Builders’ Corporation, 
198 N.Y.S. 651, 204 App.Div. 681; L. 
Dautel Sons Co. v. Obradovich, 171 N. 
E. 115, 34 Ohio App. 391; Independent 
Oil Well Cementing Co. v. Curtis, 22 
P.(2d) 1005, 164 Okl. 76; Harry Tidd 


Const. Co. v. Mead, 20 P.(2d) 909, 163 


Oki. 64; Magnolia Petroleum Co. v. 
Brown, 17 P.(2d) 465, 161 Okl. 151; 
Union Const. Co. v. Horney, 16 P.(2d) 
233, 160 Okl. 157; Magnolia Petroleum 
Co. v. Spoon, 8 P.(2d) 61, 155 Okl. 125; 
Federal Mining & Smelting Co. v. 
Pierce, 5 P.(2d) 359, 153 Okl> 1565. 3%. 
W. Merrick, Inc., v. Cross, 300 P. 637, 
151 Okl. 2; Oklahoma Natural Gas 
Corporation v. Smith, 296 P. 454, 147 
Okl. 221; Halliburton Oil Well Ce- 
menting Co. vy. Crawford, 286 P. 308, 
142 Okl. 217; Indemnity Ins. Co. of 
North America v. Bailey, (Tex.Civ. 
App.) 50 S.W.(2d) 484: Maryland Cas- 
ualty Co. v. Sledge, (Tex.Civ.App.) 46 
S.W.(2d) 442; Texas Employers’ Ins. 
Ass’n v. Moore, (Tex.Civ.App.) 46 S. 
W.(2d) 404; Texas Employers’ Ins. 
Ass’n v. Teel, (Tex.Civ.App.) 40 S.W. 
(2a) 201; Maryland Casualty Co. v. 
Graham, (Tex.CivrApp.) 388 S.W.(2d) 
909 ; Texas Indemnity Ins. Co. v. Mc- 
Curry, (Tex.Civ.App.) 27 S.W.(2d) 296 
[rev on other grounds (Commn.Anp.) 
41 S.W.(2d) 215, 78 A.L.R. 760]; Cas- 
ualty Reciprocal Co. v. Stenhens, 
(Tex.Civ.App.) 25-S.W.(2d) 180 [aff 
(Commn.App.) 45 S.W.(2d) 143]; U. 
S. Fidelity & Guaranty Co. v. Nettles, 
(Tex.Civ.App.) 21 S.W.(2d) 31 [rev 
on other grounds (Commn.App.) 35 S. 
W.(2d) 1045]; Independence Indem- 
nity Co. v. Polk, (Tex.Civ.Avp.) 14 S. 
W.(2d) 330; Texas Employers’ Ins. 
Ass’n v. Heuer, (Tex.Civ.App.) 10 S. 
W.(2d) 756, 11 S.W.(2d) 566; Texas 
Employers’ Ins. Ass’n v. Herzing, 
(Tex.Civ.App.) 9 S.W.(2d) 457 [rev 
on other grounds (Commn.App.) 17 S. 
W.(2d) 1046]; Norwich Union Indem- 
nity Co. v. Rollins, (Tex.Civ.App.) 8 
S.W.(2d) 699; Utilities Indemnity Ex- 
change v. Burks, (Tex.Civ.App.} 7 S. 
W.(2d) 1112; Southern Surety Co. v. 
Lacoste, (Tex.Civ.App.) 7 S.W.(2d) 
197; Security Union Casualty Co. v. 
Britton, (Tex.Civ.App.) 294 S.W. 925; 
Employers’ Liability Assur. Corpora- 
tion v. Williams, (Tex.Civ.Apnv.) 293 S. 
W. 210; U. S. Fidelity & Guaranty 
Co. v. Weir, (Tex.Civ.Avp.) 286 S.W. 
565; U.S. Fidelity & Guaranty Co. v. 
Vogel, (Tex.Civ.App.) 284 S.W. 650; 
Maryland Casualty Co. v. Mueller, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 948-950] WORKMEN’S COMPENSATION ACTS EWI Cr Fi]; A187 
ability.2? [§ 950] bb. Loss of Use of Member.?+ The ex- 
tent to which the use of a member has been lost may 

[§ 949] (b) Scheduled Injuries—aa. Loss of | be established by reasonable inferences from facts 


Member or of Part Thereof.!® 


adjudged. 


(Tex.Civ.App.) 247 S.W. 609; Stand- 
ard Coal Co. v. Industrial Commission 
of Utah, (Utah) 16 P.(2d) 926; Chief 
Consol. Mining Co. v. Industrial Com- 
mission, 4 P.(2d) 1083, 78 Utah 447; 
Brown Terry & Woodruff Co. v. Indus- 
trial Commission of Utah, 300 P. 945, 
78 Utah 15; McDonald v. Industrial 
Commission of Wisconsin, 162 N.W. 
345, 165 Wis. 372. (2) That employee 
did not suffer permanent total disabil- 
ity. Savich v. Industrial Commission, 
5 P.(2d) 779, 39 Ariz. 266; Madison 
County Mining Co. v. Industrial Com- 
mission, 138 N.B. 211, 306 Ill. 591; 
Byerly v. Pawnee Coal Co., 161 A. 460, 
105 Pa.Super. 506. 


[b] Evidence held insufficient to 
show: (1) Permanent total disability. 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 156 N.B. 358, 
325 Ill. 424; Rosiclare Lead & Fluor- 
spar Mining Co. v. Industrial Commis- 
sion, 155 N.E. 820, 324 Ill. 582; Para- 
dise Coal Co. v. Industrial Commis- 
sion, 155 N.E. 322,.324 Ill. 420; West- 
ern Wheeled Scraper Co. v. Industrial 
Commission, 153 N.B. 629, 322 Tl. 571; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 153 N.E. 625, 
322 Ill. 510; Golconda Portland Ce- 
ment Co. v. Industrial Commission, 
153 N.E. 594, 322 Ill. 364; Benton Coal 
Mining Co. v. Industrial Commission, 
151 N.E. 520, 321 Ill. 208; Mt. Olive & 
Staunton Coal Co. v. Industrial Com- 
mission, 151 N.E. 588, 320 Ill. 618; Old 
Ben Coal Corporation v. Industrial 
Commission, 150 N.E. 625, 320 Ill. 230; 
O’Gara Coal Co. v. Industrial Commis- 
sion, 150 N.E. 640, 320 Ill. 191; Madi- 
son Coal Corporation v. Industrial 
Commission, 150 N.E. 724, 320 Ill. 65; 
Damez Foundry Co. v. Industrial Com- 
mission, 141 N.E. 705, 310 Ill. 301; 
Bunge Bros. Coal Co. v. Industrial 
Commission, 138 N.E. 189, 306 Ill. 582; 
Perry County Coal Corporation v. In- 
dustrial Commission, 137 N.E. 420, 305 
Tll. 513; Camp Spring Mill Co. v. In- 
dustrial Commission, 134 N.E. 30, 302 
Ill. 136; Old Ben Coal Corporation v. 
Industrial Commission, 134 N.E. 74, 
302 Ill. 96; Chicago-Sandoval Coal Co. 
v. Industrial Commission, 134 N.E. 
158, 301 Ill. 389; Ballou v. Industrial 
Commission, 129 N.E. 755, 296 Ill. 434; 
Royer v. Carey, (La.App.) 145 So. 381, 
146 So. 355; Maleby v. Gulf Refining 
Co., of Louisiana, 1 La.App. 68; Rein- 
hart v. Donovan & Roberts, 11 P.(2d) 
125, 157 Okl. 102; Integrity Mut. Cas- 
ualty Co. v. Garrett, 229 P. 282, 100 
Okl. 185: Walker v. Blue Ridge Glass 
Corporation, 54 S.W.(2d) 722, 165 
Tenn. 287; Texas Employers’ Ins. 
Ass’n v. Burnett, (Tex.Civ.App.) 52 S. 
W.(2d) 771; Indemnity Ins. Co. of 
North America v. Campbell, (Tex.Civ. 
App.) 19 S.W.(2d) 622; Texas Indem- 
nity Ins. Co. v. James, (Tex.Civ.App.) 
297 S.W. 254; Lumbermen’s Recipro- 
cal Ass’n v. Wells, (Tex.Civ.App.) 283 
S.W. 208; Kelly v. Industrial Commis- 
sion of Utah. 12 P.(2d) 1112, 80 Utah 
73; Van Bellinger v. Department of 
Labor and Industries, 285 P. 1115, 156 
Wash. 70. (2) That employee did not 
suffer permanent total disability. 


Scott v. State Compensation Com’r, 


166 S.E. 274, 112 W.Va. 608. 


[c] Loss of member or use thereof. 
—(1) Finding that an employee los- 
ing his left hand after previous loss 
of use of his right hand was totally 
and permanently disabled held sup- 
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In particular cases 
the weight and sufficiency of evidence to show the 
loss of a member?® or of a part thereof? have been 


established by the evidence,?? but the proof of such 
extent cannot be based on mere guess,?* conjecture,”* 
surmise,”> or possibility.?° 


In particular cases the’ 


weight and sufficiency of evidence to show loss of 


ported. Goebel v. Missouri Candy Co., 
(Mo.App.) 50 S.W.(2d) 741. (2) 
Award for permanent total disability 
will not be vacated where evidence 
discloses loss of leg and use of arm. 
Harry Tidd Const. Co. v. Mead, 20 P. 
(2d) 909, 168 Okl. 64. (3) Evidence 
of permanent loss of use of hand held 
not to show total permanent incapac- 
ity. Oilmen’s Reciprocal Ass’n_ Vv. 
Harris, (Tex.Civ.App.) 293 S.W. 580. 
(4) Evidence that injuries to claim- 
ant’s spine rendered both legs use- 
less held to sustain finding of total 
permanent disability. McDonald v. 
Industrial Commission of Wisconsin, 
162 N.W. 345, 165 Wis. 372. (5) Loss 
of member generally see infra § 949. 
(6) Loss of use of member generally 
see infra § 950. 


[d] Injury to eye; loss of sight or 
vision.—(1) Evidence held to sustain 
finding that an injury to an employee’s 
eye by reason of the previous loss of 
his other eye resulted in total perma- 
nent disability. Superior Coal Co. v. 
Industrial Commission, 152 N.E. 535, 
321 Ill. 533. (2) Evidence held to 
sustain finding that claimant who lost 
the sight of one eye and ninety-five 
per cent of the vision in the other, 
eye was permanently totally disabled. 
State v. District Court, Blue Earth 
County, 158 N.W. 700, 133 Minn. 439. 
(3) Evidence sustained finding that 
an employee’s loss of both eyes con- 
stituted permanent total disability 
notwithstanding employee had previ- 
ously suffered partial loss of vision. 
Independent Oil Well Cementing Co. 
v. Curtis, 22 P.(2d) 1005, 164 Okl. 76. 
(4) Loss of sight or vision generally 
see infra § 951. 


[e] Physicians’ disagreement as 
to permanence.—Where physicians 
disagreed regarding the period when 
the employee’s disability to do work 
of any reasonable character would 
terminate, an award for permanent to- 
tal disability held proper. Gough v. 
Urania Lumber Co., 132 So. 393, 15 
La.App. 539. 


[f] Evidence of chronic anpendici- 
tis, not shown to be incurable, held 
not to justify an award for permanent 
total disability. Cameron Coal Co. v. 
Industrial Commission, 158 N.E. 399, 
326 Ill. 646. 


17. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To justify award for temporary total 
and permanent partial disability. 
Freeman Coal Mining Co. v. Industrial 
Commission, 144 N.E. 832, 313 Ill. 134; 
Potocan v. Hamilton Coal & Mercan- 
tile Co., 243 P. 537, 120 Kan. 326. (2) 
To show that claimant was still suf- 
fering from the injury and might be 
entitled to further compensation than 
was allowed for temporary total in- 
capacity. Union Colliery Co. v. In- 
dustrial Commission, 132 N.B. 464, 299 
Ill. 153. (3) To sustain finding that 
an employee, as the result of a brain 
injury, was totally disabled and after 
seventeen weeks partially disabled. 
Krenz v. Krenz Oil Co., 243 N.W. 108, 
186 Minn. 312. (4) To sustain finding 
that claimant suffered temporary to- 
tal disability and thereafter tempo- 
rary partial disability. Lentz v. As- 
phalt Paving Co., (Mo.App.) 50 S.W. 
(2d) 1063. (5) To sustain finding that 
compensation claimant, suffering from 
ankylosed condition of ankle and foot 


as the result of an injury, was totally 
disabled, for a specified period, and 
disabled to the extent of fifty per cent 
for an added period. Hazard Blue 
Grass Coal Corporation v. Clemens, 
273 S.W. 47, 209 Ky. 486. (6) To sus- 
tain finding as to temporary total dis- 
ability and permanent partial disabil- 
ity. Kansas City Structural Steel Co. 
v. Petty, 284 P. 47, 141 Okl. 155. 

is) 


[b] Bvidence held insufficient: 
To sustain an allowance of compen- 
sation for claimant’s permanent par- 
tial incapacity to pursue his usual em- 
ployment, after an award of compen- 
sation for the period of total inca- 
pacity. Groveland Coal Mining Co. v. 
Industrial Commission, 140 N.E. 29, 
309 Ill. 73. (2) To sustain a finding 
that temporary total disability had 
ceased and that there was no partial 
disability. Welchlin v. Fairmont Ry. 
Motors, 230 N.W. 897, 180 Minn. 411. 
(3) To sustain an allowance of com- 
pensation for permanent partial disa- 


‘bility from an injury to the sacroiliac 


joint before the period of temporary 
total disability ended. Helton v. State 
Industrial Accident Commission, 18 P. 
(2d) 831, 142 Or. 49. 


18. As constituting disability gen- 
erally see supra § 948. 


19. See cases infra this note. 


[a] Evidence held to show loss of: 
(1) Arm. Fordson Coal Co. v. Bled- 
soe, 33 S.W.(2d) 302, 236 Ky. 409. 
(2) Finger. Woodard v. National Cot- 
ton Seed Products Corporation, 285 
S.W. 553, 154 Tenn, 230; Texas In- 
demnity> “Ins.” €o;'"vi) Carson, (Tex. 
Civ.App.) 21 S.W.(2d) 691. (3) Foot. 
Williams v, Lake Charles Stevedores, 
139 So. 748, 19 La.App. 185. (4) Hand. 
Syracuse Cabinet Co. v. Leedy, 167 N. 
E. 149, 89 Ind.App. 518; West v. Post- 
um Co., 245 N.W. 561, 260 Mich. 545. 

{b] Total loss of use ag loss of 
member.—aA finding that claimant sus- 
tained the loss of a hand within the 
workmen’s compensation law was 
supported by evidence showing total 
loss of the use of the hand. West 
See eS Co., 245 N.W. 561, 260 Mich. 


20. See cases infra this note, 


[a] Evidence held to show: (1) 
Loss of distal phalanx of little finger 
of right hand. Kenwood Bridge Co. v. 
Stanley, 117 N.E. 657, 66 Ind. App. 563. 
(2) That there was no loss of the sec- 
ond phalange of any of the injured 
fingers of an employee. Gill v. Guilett 
Gin Co., (La.App.) 147 So. 517. 


21. As constituting disability gen- 
erally see supra § 948. 


22. Studebaker Corporation v. 
heey 132 N.E. 604, 76 Ind.App. 


23. Studebaker 
Warner, supra. 


24. Studebaker 
Warner, Supra. 


[a] Speculative and indefinite 
opinion of doctor is insufficient to sup- 
port a finding that deceased suffered 
fifty per cent loss of use of leg. 
Vokes v. Henry Steers, Inc., 226 N.Y. 
S. 527, 222 App.Div. 840. 


25. Studebaker Corporation v. 
Warner, 132 N.E. 604, 76 Ind.App. 515. 


26. Studebaker Corporation Vv. 
Warner, supra. 
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use of members,?7 whether designated as total*® or 
partial,?® have been adjudged, as have the weight and 
sufficiency of evidence as to the permanency of such 


loss.?° 


27. See cases infra this note. 


[a] Evidence held to show loss of 
use of: (1) Arm. Central Illinois 
Public Service Co. v. Industrial Com- 
mission, 134 N.E. 124, 302 Ill. 27; Cos- 
ey v. Dan W. Feitel Bag Co., 139 So. 
86, 19 La.App. 90; Carroll v. Interna- 
tional Paper Co., 122 So. 131, 14 La. 
App. 532; Jones & Spicer v. Wardlow, 
23 P.(2d) 707, 164 Ok). 224; Kerwin 
vy. American Ry. Express Co., 116 A. 
655, 2738 Pa. 134. (2) Finger. Gill 
v. Gullett Gin Co., (La.App.) 147 So. 
517; Davis v. Hawthorne, 133 So. 532, 
16 La.App. 172. (38) Foot. Dedman 
vy. Caddo Steel Products Co., 2 La.App. 


440; Sharcheck v. Beaver Run Coal 
Co., 119 A. 135, 275 Pa. 225. (4) Hand. 
Cobb v. Library Bureau, 162 N.Y.S. 


291, 176 App.Div. 91 [appeal dism 
116) Nee: (10415. 221), N.Y. -5741;,.Jones 
v. Heintz Mfg. Co., 159 A. 73, 104 Pa. 
Super. 30; Oilmen’s Reciprocal Ass’n 
v. Harris, (Tex.Civ.App.) 293 S.W. 580. 
(5) Leg. Central Illinois Public Serv- 
ice Co. v. Industrial Commission, 134 
N.E. 124, 302 Ill. 27; Sizemore v. Kirk- 
land Timber Co., 131 So. 501, 15 La. 
App. 229. 


[b] Evidence held not to show loss 
of use of foot. Modra vy. Little, 119 
N.E. 853, 223 N.Y. 452. 


{c] Incapacity for work.—An af- 
firmative showing of incapacity for 
work of some degree or duration is 
not essential to recovery under the 
compensation law for temporary total 
or partial permanent loss of use of 
hand. Fidelity Union Casualty Co. v. 
Munday, (Tex.Commn.App.) 44 S.W. 
673} 926 [rev (Civ.App.) 26 S.W.(2d) 


28. See cases infra this note, 

[a] Evidence held to show total 
loss of use of: (1) Arm. J. F. Imbs 
Milling Co. v. Industrial Commission, 
155 N.E. 380, 324 Ill, 416; Simmons v. 
Long Bell Lumber Co., 129 So. 163, 
14 La.App. 9; Sybille v. Kelly Weber 
Co., 121 So. 640, 10 La.App. 374; G. 
A. Nichols, Ine., v. Collier, 22 P.(2d) 
389, 163 Ok]. 198. (2) Finger. Texas 
Indemnity Ins. Co. v. Carson, (Tex. 
Civ.App.) 21:S.W.(2d) 691. (3) Foot. 
Allen v. George E. Breece Lumber 
Co., 139 So. 73, 19 La-App. 127. (4) 
Hand. Simmons v. Long Bell Lum- 
ber Co., supra. (5) Leg. Rogalski v. 
Industrial Commission, 173 N.E. 813, 
342) Ill. 37. 


{b] Evidence held not to show to- 
tal loss of uSe of: (1) Arm. Bell & 
Zoller Mining Co. v. Industrial Com- 
mission, 153 N.E. 580, 322. Ill. 395. 
(2) Hand. City of Texhoma v. Hav- 
enhill, 234 P. 197, 109 Okl. 302. 


29. See cases infra this note, 


{a] Evidence held to show partial 
loss of use of: (1) Foot. Anderson 
vy. National Refining Co., 287 P. 240, 
130 Kan. (2) Leg. Anderson 
v. National Refining Co., supra. 


{b] 
ular percentage of loss of use of: 
Arm. Garden City Heading Co. 
Thomas, 142 So. 534, 225 Ala. 27 
Crane Co. v. Industrial Commission, 


Evidence held to show partic- 
(1) 
v. 
3; 


145 N.E. 201, 3138 Ill. 268; Peabody 
Coal Co. v. Industrial Commission, 
139 N.E. 7, 308 Ill, 1383; Western 


Const. Co. v. Early, 142 N.E. 396, 81 
Ind.App. 490; Hammons vy. Southern 
International Paper Co., 122 So. 74, 
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[§ 951] cc. Loss or Impairment of Organ or Func- 
tion—(aa) Loss or Impairment of Eye or Vision.** 
A board, in determining the percentage of loss of 


vision, must pass upon the evidence,?* and determine 


10 La.App. 144; Wheat v. E. A. Whit- 
ney & Son, (Mo.App.) 34 S.W.(2d) 158; 
Johnson v. U. S. R. Administration, 
185 N.Y.S. 338, 198 App.Div. 580; 
Channing v. Fisher, 300 P. 617, 151 
Okl. 63; Dillon v. Spanhanks, 280 P. 
1100, 189 Okl. 32; Liberty Mut. Ins. 
Co. v. Maxwell, 46 S.W.(2d) 67, 164 
Tenn. 1; Davenport Silk Mills v. Dil- 
linger, 43 S.W.(2d) 493, 163 Tenn, 402; 
Standard Oil Co. (Indiana) v. Ervin, 
8 P.(2d) 447, 44 Wyo. 88. (2) Foot. 
Indiana Limestone Co. v. Ridge, 167 
N.E. 617, 89 Ind.App. 689; Michaud’s 
Case, 119 A. 627, 122 Me. 276; Yellow 
Transit Co, v. Smith, 17 P.(2d)_ 517, 
161 Okl. 202; Prairie Pipe Line Co. v. 
Bailey, 3 P.(2d) 672, 152 Okl. 49; Con- 
solidated Lead & Zinc Co. v. State In- 
dustrial Commission, 297 P. 265, 148 
Okl. 84; Casteel v. Aluminum Co. of 
America, 33 S.W.(2d). 61, 161 Tenn. 
407. (3) Hand. Fulmer v. McDade 
Gin Co., (La.App.) 142 So. 733; Ham- 
monds v. McClendon, 138 So. 173, 18 
La.App. 430; Armes v. Williams Bros., 
136 So. 160, 17 La.App. 555; State v. 
District Court of “Ramsey County, 
174 N.W. 826, 144 Minn, 198; Darghe 
vy. Blackburn Const. Co., (Mo.App.) 53 
S.W.(2d) 1088; Kraus v. Sefton Nat. 
Fibre Can Co., (Mo.App.) 35 S.W.(2d) 
920; United Rendering Co. v. Lewis, 
7 P.(2d) 149, 154 Okl. 153; Union Com- 
press & Warehouse Co, v. Evans, 5 
P.(2d) 155, 153 Okl. 100; Champlin 
Refining Co. v. State Industrial Com- 
mission, 4 P.(2d) 751, 153 Okl. 45. 
(4) Leg. Booth v. Monahan, 56 F. (2d) 
168; Nokomis Coal Co. v. Industrial 
Commission, 140 N.E. 20, 308 Ill. 609; 
Studebaker Corporation v. Warner, 
136 N.E. 575, 78 Ind.App. 702; Hum- 
ble Oil & Refining Co. v. Phelps, (Okl.) 
26 P.(2d) 207; Coal Creek Coal Co. v. 
Danley, 7 P.(2d) 470, 154 Okl. 237; Su- 
perior Smokeless Coal & Mining Co. 
v. Bidwell, 298 P. 877, 149 Okl. 11; 
Consolidated Lead & Zine Co. v. State 
Industrial Commission, 295 P. 210, 147 
Okl. 83, 73 A.L.R, 1298; Liberty Mut. 
Ins. Co. v. Maxwell, 46 S.W.(2d) 67, 
164 Tenn, 1. 


[c] Evidence held not to show par- 
ticular percentage of loss of use of: 
(1) Arm. Jacksonville & H. R. Co. v. 
Industrial Commission, 168 N.E. 302, 


336 Ill. 350; Pocahontas Mining Co. 
v. Industrial Commission, 134 N.E. 
160, 301 Ill. 462. (2). Finger. Shep- 


ard v. Crumby, 293 P. 1049, 146 Okl. 
118. (3) Leg, Decatur Construction 
Co. v. Industrial Commission, 129 N. 
B. 738, 296 Ill. 290; Studebaker Cor- 
poration v. Warner, 132 N.H. 604, 76 
Ind.App. 515. 


30. See cases infra this note. 


[a] Evidence held sufficient to 
show permanency of loss of use of: 
(1) Arm. J. F.\ Imbs Milling Co. v. 
Industrial Commission, 155 N.H. 380, 
324 Ill. 416; Crane Co, v. Industrial 
Commission, 145 N.E. 201, 313 Ill. 268; 
Peabody Coal Co, v. Industrial Com- 
mission, 139 N.E. 7, 308 Ill. 133; West- 
ern Const. Co. v. Harly, 142 N.E. 396, 
81 Ind.App. 490; Simmons v. Long 
Bell Lumber Co., 129 So. 163, 14 La. 
App. 9; Wheat v. EH. A. Whitney & 
Son, (Mo.App.) 34 S.W.(2d) 158; G. 
A. Nichols, Inc., v. Collier, 22 P.(2d) 
389, 163 Okl. 193; Channing v. Fisher, 
300 P. 617, 151 Okl. 63; Standard Oil 
Co. (Indiana) v. Ervin, 8 P.(2d) 447, 
44 Wyo. 88. See Sybille v. Kelly Web- 
er Co., 121 So. 640, 10 La.App. 374 
(holding that the evidence showed 
that loss of use of arm would be per- 


manent unless use was restored. by an 
operation, the result of which would 
be problematical). (2) Finger. Da- 
vis v. Hawthorne, 133 So. 532, 16 La. 
App. 172. (3) Foot. Anderson v. Na- 
tional Refining Co., 287 P. 240, 130 
Kan. 638; Soileau_v. Hillyer-Deutsch- 
Edwards, 122 So. 157, 10 La.App. 688;- 
Dedman ¥. Caddo Steel Products Co., 
2 La.App. 440; Michaud’s Case, 119 A. 
627, 122 Me. 276; Prairie Pipe Line 
Co. v. Bailey, 3 P.(2d) 672, 152 Okl. 
49; Consolidated Lead & Zinc Co. v. 
State Industrial Commission, 297 P. 
265, 148 Okl. 84; archeck v. Beaver 
Run Coal Co., 119A. 135, 275 Pa. 225. 
(4) Hand. Fulmer vy. McDade Gin 
Co., (La.App.) 142°So. 733; Hammonds 
v. McClendon, 138 So. 173, 18 La.App. 
430; Armes v. Williams _ Bros., 136 
So. 160, 17 La.App. 555; Simmons v. 
Long Bell Lumber Co., 129 So. 168, 
14 La.App. 9; State v. District Court 
of Ramsey County, 174 N.W. 826, 144 
Minn. 198; Darghe v. Blackburn 
Const. Co., (Mo.App.) 53 S.W.(2d) 
1088; Kraus v. Sefton Nat. Fibre Can 
Co., (Mo.App.) 35 S.W.(2d) 920; Cobb 
v. Library Bureau, 162 N.Y.S. 291, 176 
App.Div. 91 [appeal dism 116 N.E. 
1041, 221 N.Y. 574]; United Render- 
ing Co. v. Lewis, 7 P.(2d) 149, 154 
Okl. 153; Union Compress Co. & 
Warehouse Co. v. Evans, 5 P.(2d) 155, 
153 Okl. 100; Champlin Refining Co. 
v. State Industrial Commission, 4 P. 
(2d) 751, 153 Okl. 45; Oilmen’s Re- 
ciprocal Ass’n v. Harris, (Tex.Civ. 
App.) 293 S.W. 580. (5) Leg. Rogal- 
ski v. Industrial Commission, 173 N. 
BE. 813, 342 Ill. 37; Nokomis Coal Co. 
v. Industrial Commission, 140 N.E. 20, 
308 Ill. 609; Anderson v. National Re- 
fining Co., 287 P. 240, 130 Kan, 638; 
Humble Oil & Refining Co. v. Phelps, 
(Okl.) 26 P.(2d) 207; Coal Creek Coal 
ser v. Danley, 7 P.(2d) 470, 154 Okl. 


{b] Evidence held insufficient to 
show permanency of loss of use of: 
(1) Arm. Jacksonville & H. R. Co. v. 
Industrial Commission, 168 N.E. 302, 
336 Ill. 350; Bell & Zoller Mining Co. 
v. Industrial Commission, 153 N.E. 
580, 322 Ill. 395; Taylor Coal Co, v. 
Industrial Commission, 134 N.E. 172, 
301 Ill. 548. (2) Foot. Thibeau_v. 
Dutton & Mercer, 136 So. 186, 17 La. 
App. 338;. Modra v. Little, 119 N.E. 
853, 223 N.Y. 452, Ann.Cas, 1918D 177. 
(3) Hand. Swift & Co. v. Industrial 
Commission, 134 N.B. 9, 302 Ill. 38. 
(4) Leg. St. Louis Smelting & Re- 
fining Co. v. Industrial Commission, 
131 N.E. 617, 298 Ill. 272; Decatur 
Construction Co. v. Industrial Com- 
mission, 129 N.E. 7388, 296 Ill. 290; 
Paradise Coal Co. v. Industrial Com- 
mission, 135 N.E. 20, 303 Ill. 38. 


{e] Fracture.—In a proceeding un- 
der the Workmen’s Compensation Act 
for the permanent loss of the use of 
a foot, an award of compensation as 
for permanent disability was errone- 
ous under the evidence, where the leg 
was fractured merely. Modra v. Lit- 
tle, 119 N.E. 858, 223 N.Y. 452, Ann. 
Cas.1918D 177. 


31. As constituting disability gen- 
erally see supra § 948. 


32. Turpin v. St. Regis Paper Co., 
192 N.Y.S. 85, 199 App.Div. 64 [aff 
135 N.E. 907, 283 N.Y. 536]. 


[a] Test to be used “is only an ele- 
ment of the evidence.” Turpin vy. St. 
Regis Paper Co., 192 N.Y.S. 85, 87, 
199 App.Div. 64 Laff 135 N.E. 907, 233 
NvY. 536]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 951-952] 


what evidence it shall accept,?* and what weight shall 
In particular cases 
the weight and sufficiency of evidence has been ad- 
judged, as showing industrial blindness,** loss of 
eye®® for industrial purposes,** loss of vision, sight, 
or use of one eye,®® partial disability, or partial loss 
or impairment of vision or use, of eyes,*® partial dis- 
ability, or partial loss or impairment of vision or use, 
of one eye,*® and the permanency of loss or impair- 


be given .to its various parts.** 


ment of vision.*! 


33. 
supra. 


34. Turpin v. St. Regis Paper Co., 
supra. 

35. [a] Evidence held sufficient.— 
Valier Coal Co. v. Industrial Commis- 
sion, 160 N.E. 212, 329 Ill. 139. 


36. [a] Evidence held sufficient.— 
Ford Motor Co. v. State Industrial 
Commission, 11 P.(2d) 1938, 157 Okl1. 
116. 


[b] Evidence held insufficient.— 
Kansas City Structural Steel Co. v. 
Yarber, 5 P.(2d) 160, 153 Okl. 121. 


[c] Partial loss of vision as loss 
of eye.—Where all the evidence shows 
that claimant suffered an injury re- 
sulting only in the partial loss of vi- 
sion of one eye, a finding that he suf- 
fered the loss of an eye is without evi- 
dence to support it. Underwriters’ 
eet Co. v. Willis, 218 P. 692, 95 Okl. 


37. [a] Evidence held sufficient.— 
Karlick v. Philadelphia & Reading 
Coal & Iron Co., 89 Pa.Super. 396. 


38. [a] Evidence held sufficient.— 
Crockett v. Industrial Acc. Commis- 
sion of California, 213 P. 969, 190 Cal. 
583; Hercules Powder Co. v. Indus- 
trial Accident Commission, (Cal.App.) 
21 P.(2d) 1014; Donk Bros. Coal & 
Coke Co. v. Industrial Commission, 156 
N.B. 344,325 Tll.-.193; -Titchener’ & 
Co. v. Industrial Board of the State 
of Illinois, 202 Ill.App. 296; Hubbard 
Drilling Co. v. Moore, 12 P.(2d) 897, 
158 Okl. 130; Forrest E. Gilmore Co. 
v. Booth, 8 P.(2d) 717, 155 Okl. 195; 
Tulsa Lead & Zine Co. v. Acary, 7 
P.(2d) 417, 154 Okl. 205; Kirsch -v. 
Benham, 1. P.(2d) 652, 151 OkI. 1; 
Christian v. Hanna, 289 P. 708, 144 
Okl. 89. 


[b] Evidence held insufficient.— 
Equitable Coal Co. v. Industrial Com- 
mission, 156 N.E. 360, 325 Ill. 459; 
Martin’s Case, 132 A. 520, 125 Me. 
221; Cortina v. Lathrop & Shea Co., 
180 N.Y.S. 855, 191 App.Div. 928; 
Marini v. Frick Coke Co., 99 Pa.Super. 
354; Employers’ Casualty Co. v. Wat- 
son, (Tex.Civ.App.) 32 S.W.(2d) 927. 


39. [a] Evidence held sufficient to 
show: (1) Partial disability, loss, or 
impairment, or particular percentage 
thereof. Jackson Fourseam Mining 
Co. v. Hurst, 61 S.W.(2d) 611, 249 Ky. 
755; International Motor Co. v. Pur- 
cell, 103 A. 860, 91 N.J.Law 707 [aff 
104 A. 894, 91 N.J.Law 707]; Struble 
vy. Vacuum Oil Co., 216 N.Y.S. 634, 
217 App.Div. 411; Haynes Bros. Drill- 
ing Co. v. Dungan, 23 P.(2d) 631, 164 
Okl. 268; Creek County v. Fobroy, 21 
P.(2d) 1060, 163 Okl. 276; Wilson & 
Co. of Oklahoma v. Nealy, 21 P.(2d) 
495, 163 Okl. 158; Letts Box Mfg. Co. 
vy. Rowan, 21 P.(2d) 508, 163 Okl. 140; 
Ford Motor Co. v. State Industrial 
Commission, 17 P.(2d) 376, 161 OkKl. 
147; Coline Oil Co. v. Jones, 11 P.(2d) 
463, 157 Okl. 256; Coline Gasoline 
Corporation v. Yancey, 11 P.(2d) 532, 
157 Okl. 243; Magnolia Petroleum Co. 
v. Bunnell, 11 P.(2d) 460, 157 Okl. 
164; Phillips v. Campbell, .8 P.(2d) 
54, 155 Okl. 160; G. A. Nichols, Inc. 
v. Bailey, 7 P.(2d) 468, 154 Okl. 214; 
Sultan Drilling Co. v. Munn, 6 P.(2d) 


Turpin v. St. Regis Paper Co., 
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Previous loss or impairment of vision. 
record shows that there had been a loss of vision be- 
fore the injury, evidence of loss of vision, without 
a showing of the amount of vision at the time of the 
injury, is insufficient to support an award.*? Other 
cases involving previous impairment will be found in 
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Where the 


[§ 952] (bb) Loss of Hearing. Evidence has 
been held sufficient, in particular cases, to show loss 


of hearing,‘ or of hearing in one ear,*® to particular 


813, 154 Okl. 70; Pure Oil Co. v. Price, 
6 P.(2d) 1048, 154 Okl, 48. (2) Loss of 
vision in each eye to a different per- 
centage. Bryant v. Seay, 8 P.(2d) 13, 
155 Okl. 39; Seneca Coal & Coke Co. 
A rip daeaniek 7 P.(2d) 169, 154 Okl. 


[b] Evidence held insufficient to 
show loss of vision: (1) To a particu- 
lar percentage. Superior Oil Co. v. 
Swimmer, 9 P.(2d) 707, 156 Okl. 71. 
(2) In each eye to a different percent- 
age. Century Indemnity Co. v. 
Strength, 16 P.(2d) 242, 160 Okl. 161. 


40. [a] Evidence held sufficient to 
show partial disability, loss, or im- 
pairment, or particular percentage 
thereof. Ex parte Shaw, 97 So. 694, 
210 Ala. 185; Donk Bros. Coal & Coke 
Co. v. Industrial Commission, 156 N. 
BE. 344, 325 Ill. 198; Johnson & Kem- 
nitz Drilling Co. v. Liggett, 22 P.(2d) 
913, 164 Okl. 54; Gulf States Corpora- 
tion v. Liston, 22 P.(2d) 376, 164 Okl. 
36; Dolese Bros. Co. v. Bryant, 22 P. 
(2d) 85, 163 Okl. 295; Moran Drilling 
Co. v. Rice, 21 P.(2d) 774, 163 Okl. 165; 
Stough Tank Erecting Co. v. Van 
Brunt, 21 P.(2d) 47, 163 Okl. 102; Mid- 
Kansas Oil & Gas Co. v. State Indus- 
trial Commission, 20 P.(2d) 165, 163 
Okl. 8; Ford Motor Co. v. State In- 
dustrial Commission, 11 P.(2d) 193, 
157 Okl. 116; Patrick & Tillman Drill- 
ing Co. v. Gentry, 9 P.(2d) 921, 156 
Okl. 142; Forrest BE. Gilmore Co. v. 
Booth, 8 P.(2d) 717, 155 Okl. 195; M. 
T. Smith & Son Drilling Co. v. Clark, 
4 P.(2d) 1025, 153 Okl. 51; Velie Mines 
Corporation v. Harpool, 4 P.(2d) 106, 
152 Okl. 275; Hazel Atlas Glass Co. 
v. Pendergrass, 4 P.(2d) 96, 152 Okl. 
271; Cortex Drilling Co, v. Henning, 
299 P. 214, 149,Okl. 72; Black Dia- 
mond Collieries v. Gibbs, 32 S.W.(2d) 
1041, 161 Tenn. 413. 

[b] Evidence held insufficient to 
show partial disability, loss, or im- 
pairment or particular percentage 
thereof. McNamara v. McHarg-Bar- 
ton Co., 192 N.Y.S. 7438, 200 App.Div. 
188; Helmerich & Payne v. Stratton, 
21 P.(2d) 772, 163 Okl. 202; Kenyon v. 
Cunningham, 16 P.(2d) 867, 160 Okl. 
229; Cromwell-Franklin Oil Co. v. 
Rushing, 9 P.(2d) 710, 156 Okl. 15; 
O. M. Bilharz Mining Co. v. Clark, 4 
P.(2da) 729, 153 Okl. 31; Wise-Buchan- 
an Coal Co. v. Risco, 1 P.(2d) 411, 150 
Okl. 190; Harrington v. State Indus- 
ban Commission, 269 P, 312, 131 Okl. 


41. 
show 
ment 


[a] Evidence held sufficient to 
permanency of loss or impair- 
of vision. Donk Bros. Coal & 


Coke Co. v. Industrial Commission, 
156 N.E. 344, 325 Ill. 193; Knispel v. 
Gulf States Utilities Co., 141 So. 9, 


174 La. 401 [setting aside 135 So. 388, 
19 La.App. 275]; International Motor 
Co. v. Purcell, 103 A. 860, 91 N.J.Law 
707 [aff 104 A. 894, 91 N.J.Law 707]; 
Haynes Bros. Drilling Co. v. Dungan, 
23 P.(2d) 631, 164 Okl. 268; Dolese 
Bros, Co. v. Bryant, 22 P.(2d) 85, 163 
Okl. 295; Wilson & Co. of Oklahoma 
v. Nealy, 21 P.(2d) 495, 163 Okl. 158; 
Letts Box Mfg. Co. v. Rowan, 21 P. 
(2d) 508, 163 Okl. 140; Ford Motor 
Co. v. State Industrial Commission, 17 
P.(2d) 376, 161 Okl. 147; Hubbard 
Drilling Co. v. Moore, 12 P.(2d) 897, 


158 Okl. 130; Coline Gasoline Corpo- 
ration v. Yancey, 11 P.(2d) 532, 157 
Okl. 248; Magnolia Petroleum Co. v. 
Bunnell, 11 P.(2d) 460, 157 Okl. 164; 
Ford Motor Co. v. State Industrial 
Commission, 11 P.(2d) 1938, 157 Okl. 
116; Cromwell-Franklin Oil Co. v. 
Rushing, 9 P.(2d) 710, 156 Okl. 15; 
Phillips v. Campbell, 8 P.(2d) 54, 155 
Okl. 160; Bryant v. Seay, 8 P.(2d) 13, 
155 Okl/ 39 "GS AS Nichols; Sines v: 
Bailey, 7 P.(2d) 468, 154 Okl. 214; 
Tulsa Lead & Zinc Co. v. Acary, 7 
P.(2d) 417, 154 Okl. 205; Sultan Drill- 
ing Co. v. Munn, 6 P.(2d) 813, 154 
Okl. 70; Pure Oil Co, v. Price, 6 P. 
(2d) 1048, 154 Okl. 48; M. T. Smith & 


Son Drilling Co, v. Clark, 4 P.(2d) 
1025, 153 Okl. 51; Kirsch v. Benham, 
1 P.(2d) 652, 151 Okl. 1; Wise-Bu- 


chanan Coal Co. v. Risco, 1 P.(2d) 411, 
150 Okl. 190; Black Diamond Collier- 
ies v. Gibbs, 32 S.W.(2d) 1041, 161 
Tenn. 413. 


[b] Evidence held insufficient to 
show permanency of loss or impair- 
ment of vision. Equitable Coal Co. v. 
Industrial Commission, 156 N.E. 360, 
325 Ill. 459; Martin’s Case, 132 A. 520, 
125 Me. 221; Century Indemnity Co. 
v. Strength, 16 P.(2d) 242, 160 Okl. 
161; Superior Oil Co. v. Swimmer, 9 
P.(2d) 707, 156 Okl. 71; Cromwell- 
Franklin Oil Co. v. Rushing, 9 P.(2d) 
710, 156 Okl. 15; Patrick & Tillman 
Drilling Co. v. Davis, 7 P.(2d) 146, 
154 Okl. 216; Parson-Gibson Buick 
Corporation v. Fox, 4 P.(2d) 38, 152 
Okl. 196; Marini v. Frick Coke Co., 99 
Pa.Super. 354; Employers’ Casualty 
Co. v. Watson, (Tex.Civ.App.) 32 S. 
W.(2da) 927. 


[ec] Former finding of commission. 
—A finding in a subsequent hearing 
that the industrial commission on 
making a former award for tempo- 
rary total disability found that there 
would be no permanent impairment 
ommuge of ashlee supported by the 

vidence. ristian v. Hanna, 2 , 
708, 144 Okl. 89, Bree 


42. O. M. Bilharz Mining Co. v. 
eet HAMA ED 153 Ok 31; EL 
is ewis v. Lane, 4 P.(2 
Okl. 273. Tae Me aE 


43. [a] Evidence held sufficient 
to: (1) Support a finding that an em- 
ployee, at the time of an injury to 
his eye, had no useful vision of the 
eye to lose. Banker y. Chevrolet Mo- 
tor Co., Division of General Motors 
Corporation, 221 N.W. 304, 244 Mich. 
1... (2) Sustain an award for the loss 
of an eye, although it was defective 
from a former injury. Hayes v. Mo- 
tor Wheel Corporation, 208 N.W. 44, 
233 Mich. 538. 


[b] Evidence held insufficient to 
sustain an award for the total loss of 
vision of an eye which had the same 
extent of vision several years befor 
the accident as it had after the acci- 
dent. Prezekop v. Ramapo Ajax Cor- 
poratian, 212 N.Y.S. 426, 214 App.Div. 

44, Prairie Oil & Gas Co. v. Mel- 
ton, 3 P.(2d) 229, 153 Okl. 114; Jack- 
son v. Diamond Coal Co., 299 S.W. 
802, 156 Tenn. 179. 

45. Wood & Co. v. Maxwell, 11 P. 
(2d) 524, 157 Okl. 158. 
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percentages. 
[§ 953] dd. Other Injuries. 


the note. 


[§ 955] bb. Retraining. In particular cases the 
weight and sufficiency of evidence on issues involving 


46. See cases infra this note. 


fa] Usual results of hernia.—Evi- 
dence held insufficient to sustain find- 
ing that the physical results of a 
hernia were other than usual, pre- 
cluding award for other than specific 


injuries. Texas Employers’ Ins. Ass’n 
v. Lemons, (Tex.Civ.App.) 33 S.W. 
(2d) 251. 

[b] Loss of testicles.—Hvidence 


that an injury resulted in the per- 
manent displacement, and loss of 
normal functions, of testicles held to 
sustain a finding of compensable 
“loss” of testicles, although the testi- 
cles were not severed from the sper- 
matic cords. Northwestern Barb 
Wire Co. v. Industrial Commission, 
187 N.E. 468, 353 Ill. 371. 


[ce] “Other cases.”—(1) Evidence 
held not to show that the usefulness 
of an employee’s neck was impaired, 
so as to permit an award under a pro- 
vision for compensation ‘in cases not 
falling within any of the provisions 
already made.” Dennis v. Fortuna 
Oil Co., 6 La-App. 709, 711. : (2), Bvi- 
dence as to permanent partial dis- 
ability resulting from spinal injury 
was hela to require the allowance of 
an award as in “other cases’ not spe- 
cifically provided for. Reinhart & 
Donovan v. Roberts, 11 P.(2d) 125, 
157 Okl. 102. 


47. See supra §§ 949-952. 
4s. See cases infra this note. 


[a] Refusal to submit to opera- 
tion.—(1) Evidence held to show that 
refusal was not unreasonable. Frost 
v. United States Fidelity & Guaranty 
‘Co.. 190 N.W. 208, 109 Neb. 161; Lea- 
vell Coal Co. v. Stamper, 21 P.(2d) 
1046, 163 Okl. 289. (2) Evidence held 
not to show that refusal was reason- 
able. Myers v. Wadsworth Mfg. Co., 
183 N.W. 913, 214 Mich. 636. (3) Evi- 
dence held not to show that refusal 
was unreasonable. Consolidated Lead 
& Zine Co. v. State Industrial Com- 
mission, 295 P. 210, 147 Okl. 83, 73 A. 
L.R. 1298. 


[b] Operation more than ordinar- 
ily tunsafe.—Evidence was held to 
show that an operation for hernia 
would be more than ordinarily unsafe 
for an aged employee. American In- 
demnity Co. v. Green, (Tex.Civ.App.) 
281 S.W. 895. 


[ec] Refusal of, or failure to se- 
cure, medical treatment.—(1) Finding 
that a compensation claimant’s fail- 
ure to visit a specialist did not re- 
sult in the loss of his eye held sus- 
tained by competent evidence. Daugh- 
erty v. Scandia Coal Co., 219 N.W. 65, 
206 Iowa 120. (2) Evidence sustained 
finding that an employee suffering 


The weight and suf- 
ficiency of evidence have been adjudged with respect 
to other matters involving scheduled injuries*® than 
those dealt with in preceding sections.** 


[§ 954] (c) Minimizing Injury—aa. Surgical or 
Medical Treatment. The weight and sufficiency of 
evidence offered in particular cases on the issues as 
to whether the degree of an employee’s disability 
could or should be minimized by securing surgical or 
medical treatment,#® and whether an employee had 
received all reasonable treatment,*® are treated in 
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the retraining of injured employees have been ad- 


judged.*° 


evidence.®! 


[§ 956] (3) Compensation for Death. The find- 
ings upon which an award of compensation for death 
is based must be supported by substantial competent 
The weight and sufficiency of evidence 
to show the fact and extent of dependency generally 
have been treated in another part of this title.°? 
Particular cases in which the weight and sufficiency 
of evidence have been adjudged with regard to the 
extent of the contributions received by the dependent 
from the employee,** the apportionment of the award 
between dependents,°* and the applicability of pro- 


visions for apportionment in cases of aggravation of 


from partial paralysis in good faith, 
on the advice of a reputable physi- 
cian, refused heat, light, and mas- 
sage treatments tendered by his em- 
ployer. Whitehurst v. Auterson, 20 
P.(2d) 1035, 163 Okl. 75. (3) Evi- 
dence held not to establish that 
claimant refused reasonable remedial 
measures to «remove a ‘serious and 
permanent disfigurement of face and 
head. Noel v. Cottrell, 10 P.(2d) 254, 
156 Okl. 161. (4) Evidence held in- 
sufficient to show with the certainty 
essential to overcome a finding of the 
industrial commission that a teamster 
kicked by a horse increased his dis- 
ability or met his death because of 
his failure to secure medical treat- 
ment at an earlier date. Banner Cof- 
fee Co. v. Industrial Commission, 174 
N.W. 544, 170 Wis. 157. 


[d] Resol doubt in favor of 
employee.—‘“In the case at bar the re- 
spondents did not deny that the peti- 
tioner was injured in his left knee, 
causing synovitis in said knee, by an 
accident arising out of and in the 
course of his employment by the re- 
spondents. The only contested issues 
before said justice were as to whether 
or not the petitioner had neglected to 
take proper means to bring about a 
recovery from said injury, and by his 
own negligence in regard to said in- 
jury had aggravated the same and 
had thus caused his present state of 
disability. Those were the only ques- 
tions considered in the rescript of 
said justice. In deciding said issue 
in favor of the petitioner the justice 
used the language quoted: ‘We think 
that the petitioner ought to receive 
the benefit of any doubts.’ In this 
position said justice was right. The 
rule to be applied is that which gov- 
erns in an action at law for damages 
for personal injuries. The injured 
workman must do nothing to aggra- 
vate his condition or prevent his re- 
covery. In an action at law, when 
the plaintiff has proved the lability 
of the defendant and the resulting 
injury to the plaintiff, if the defend- 
ant claims that the disability has 
been aggravated and a cure prevented 
by the neglect of the plaintiff, the 
defendant must show those facts as 
matters of defense, and in regard to 
those questions it is proper to resolve 
all doubts in favor of the plaintiff.” 
Corral v. William H. Hamlyn & Son, 
94 A. 877, 878, 38 R.I. 249. 


49. AMtna Life Ins. Co. v. Edwards, 
10 F.(2d) 972. 


50. See cases infra this note. 


[a] Necessity of retraining.—DPvi- 
dence held not to compel finding that 
retraining of an injured machinist as 
a trombone player was necessary. 


preéxisting disease causing injury er death®® will be 
found in the notes, as will cases in which evidence has 


Tibbitts v. E. G. Staude Mfg. Co., 207 
N.W. 202, 166 Minn. 139. 


{[b] Restoration of earning ca- 
pacity.—A finding that retraining in 
the poultry. business will materially 
assist in restoring the impaired earn- 
ing capacity of an employee who sus- 
tained injuries to both hands while 
working as a machinist foreman was 
supported by evidence. Vierling v. 
Spencer Kellogg & Sons, 245 N.W. 
150, 187 Minn. 252, 85 A.L.R. 165. 


51. John Scowcroft & Sons Co. v. 
Industrial Commission of Utah, 258 
P. 339, 70 Utah 116. 


52. See supra §§ 921-927. 


53. [a] Evidence held sufficient 
to show that: (1) Employee contrib- 
uted a particular amount. Pacific 
Employers’ Ins. Co. v. Woland, 255 P. 
764, 82 Cal.App. 414;. MaGehee v. F. 
C. Youmans Const. Co., 139 So. 537, 
19 La.App. 59; Plick v. Toye Bros. 
Auto & Taxicab Co., 127 So. 59, 13 La. 
App. 525. (2) Employee contributed 
in excess of a particular amount. Mc- 
Intire v. Department of Labor and In- 
dustries of Washington, 216 P. 7, 125 
Wash. 370. (3) An unemancipated 
minor employee turned over all of his 
wages to his parents. Travelers’ Ins. 
Co. v. Davis, (Mo.App.) 42 S.W.(2d) 
945. (4) Employee, an unemancipat- 
ed minor, contributed all his earn- 
ings to his mother, who received them 
in the exercise of her common-law 
right thereto. Correia’s Case, 175 N. 
EK. 7381, 275 Mass. 340. °(5) That a 
mother’s allowance to the employee, 
an unemancipated minor, for spend- 
ing money, was an expenditure for 
her purposes, so as not to be required 
to be deducted in the determination of 
the amount of his contributions to 


her. Correia’s Case, supra. 
{b] Evidence held insufficient to: 
(1) Enable computation of the 


amount of the employee’s average 
weekly contribution. Rekosz ev. 
Standard Steele Car Co., 165 N.E. 334, 
89 Ind.App. 300. (2) Support a find- 
ing that the deceased employee’s 
average weekly contribution was a 
particular amount. Jelicich v. Inter- 
state Coal Co. of Indiana, 145 N.E. 
11, 82 Ind.App. 95; Michael v. Jacob 
Dold Packing Co., 244 P. 1050, 120 
Kan. 684. 


54. Chapman Price Steel Co. v. 
Bertels, 177 N.E. 7%, 92 Ind.App. 634 
(holding that an award providing for 
an equal division between the moth- 
er and sister of deceased was support- 
ed by the evidence). 


55. Mullane v. Industrial Acci- 
dent Commission, 5 P.(2d) 483, 118 
Cal.App. 283; Richardson vy. City of 
New Haven, 158 A. 886, 114 Conn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 956-960] 


been held sufficient®® or insufficient®? to sustain or 
justify awards of compensation of particular amounts 


for death. 


[§ 957] (4) Injuries Involving 
of Employer. 


[§ 958] (b) Of Employee. 


tional disobedience of a reasonable 


injured employee so as to justify a decrease in the 


compensation to be awarded.®® 


[§ 959] i. Existence of Insurance 


389 (holding that, under the evidence, 
apportionment and limitation of the 
compensation period, so as to com- 
pensate only for the aggravation of a 
preéxisting heart disease reasonably 
attributable to the injury from exer- 
tion, was not required). 


56. Ga.—Maryland Casualty Co. 
se grotopbel, 129 S.E. 447, 34 Ga.App. 
1 


Tli—Lavin v. Wells Bros. Co., 204 
Ill.App. 303. 


Ind.—Chapman Price Steel Co. v. 
Bertels, 177 N.E. 76, 92 Ind.App. 634. 


Ky.—Pet Milk Co. v. Workmen’s 
Compensation Board, 10 S.W.(2d) 455, 
226 Ky. 16. 


La.—Plick v. Toye Bros. Auto & 
OO aes €o;, 127 So.-59, 13 La. App. 


Mo.—tTravelers’ Ins. Co. v. Davis, 
(App.) 42 S.W.(2d) 945. 


Utah.—Combined Metals Reduction 
Co. v. Industrial Commission of Utah, 
eer es LOLS a Ota 247; 


Wash.—MclIntire v. Department of 
Labor and Industries of Washington, 
216 P. 7, 125 Wash. 370. 


57. Fortner v. Industrial Commis- 
sion, 143 N.E. 845, 312 Ill. 327, 33 A. 
L.R. 583; John Scowcroft & Sons 
Co. v. Industrial Commission of Utah, 
258 P. 339, 70 Utah 116. 


58. [a] Evidence held sufficient 
to show: (1) Misconduct justifying 
additional compensation. 
ployers’ Ins. Co. v. Industrial Acci- 
dent Commission, 288 P. 66, 209 Cal. 
412; Hoffman vy. Department of In- 
dustrial Relations, Division of Indus- 
trial Accidents and Safety, 287 P. 
974, 209 Cal. 383, 68 A.L.R. 294; Blue 
Diamond Plaster Co. v. Industrial Ac- 
cident Commission of California, 205 


P. 678, 188 Cal. 403; KE. Clemens 
Horst Co. v. Industrial Accident 
Commission of California, 193 P. 


105, 184 Cal. 180, 16 A.L.R. 611; Ethel 
D. Co. v. Industrial Accident Com- 
mission of California, (Cal.App.) 
21 P.(2d) 601; Johannsen y. Indus- 
trial Accident Commission, 298 P. 99, 
113 Cal.App. 162; General Petroleum 
Corporation v. Industrial .Accident 
Commission of California, 265 P. 510, 
90 Cal.App. 104; General Petroleum 
Corporation v. Industrial Accident 
Commission of California, 265 P. 508, 
90 Cal.App. 101; Clarke v. Industrial 
Accident Commission, 262 P. 471, 87 
Cal.App. 766; Knowles v. Industrial 
Accident Commission, 260 P. 1108, 86 
Cal.App. 620; Randolph’s Case, 141 
N.E. 865, 247 Mass. 245; Lupinski & 
Wolff v. Industrial Commission, 206 
N.W. 195, 188 Wis. 409. (2) That 


, 


* 


In particular cases the weight and 
sufficiency or evidence to show that an employer 
or his agent was guilty of misconduct in connection 
with the employee’s injury, so as to justify addition- 
al compensation, have been adjudged.°® 


In a particular case, 
the evidence was held insufficient to show an inten- 
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The general rules as to weight and sufficiency of evi- 
dence apply as to establishment of the fact of issu- 


ance of an insurance policy,®° cancellation thereof,** 


Misconduct—(a) 


safety rule by an . 


authority of a local agent to bind the insurance com- 
pany by parol,®? acceptance by the employer of a 
counter-offer prior to the accident,®* and existence 
of a custom to cover the employer from the date of 
the application.*+ 


[§ 960] j. Knowledge or Notice of Accident, In- 
jury, or Disability. The general rules as to the 
weight and sufficiency of evidence apply as to the es- 
tablishment of the fact of notice of injury or acci- 
dent,®® or that notice of accident or injury was re- 
ceived,®* agency to receive notice,®* or that notice 


was given within the prescribed period,*® or as to es: 


Contract.* 


there was no misconduct justifying 
additional compensation. Lopes’ Case, 
179 N.E. 348, 277 Mass. 581; Beckles’ 
Case, 119 N.E. 653, 230 Mass. 272. 


{[b] Evidence held insufficient to 
show misconduct justifying addition- 
al compensation. Durgin’s Case, 146 
N.E. 694,-251 Mass. 427; Sciola’s Case, 
128 N.E. 666, 236 Mass. 407; Baronow- 
ski v. Quayle & Son Corporation, 253 
N.Y.S. 587, 284 App.Div. 806 [am 254 
N.Y.S. 1019, 235 App.Div. 644]; West- 
ern Clay & Metals Co. v. Industrial 
Commission of Utah, 259 P. 927, 70 
Utah 279; Wm. Esser & Co. v. Indus- 
trial Commission of Wisconsin, 211 
N.W. 150, 191 Wis. 473. 


59. Black Mountain Corporation v. 
Higgins, 10 S.W.(2d) 463, 226 Ky. 7. 


60. Stankiewicz v. Heights Con- 
struction & Supply Co., 12 Pa.Dist.& 
Co. 685; Millers’ Indemnity Under- 
writers v. Boudreaux, (Tex.) 245 S.W. 
1025 [aff (Commn.App.) 261 S.W. 1387, 
cert den 45 S.Ct. 128, 266 U.S. 628, 69 
L.Ed. 426, and aff 46 S.Ct. 194, 270 U. 
S. 59, 70 L.Ed. 470]; Texas Employers’ 
Ins. Ass’n vy. Trotter, (Tex.Civ.App.) 
54 S.W.(2d) 10238; U. S. Fidelity & 
Guaranty Co. v. Summers, (Tex.Civ. 
App.) 262 S.W. 247. 


61. Bordson v. North Dakota 
Workmen’s Compensation Bureau, 191 
N.W. 839, 49 N.D. 534. 


[a] Payment of premiums.—Bord- 
son vy. North Dakota Workmen’s Com- 
pensation Bureau, 191 N.W. 839, 49 
N.D. 534. 


62. Western Indemnity Co. v. In- 
dustrial Accident Commission, 190 P. 
27, 182 Cal. 709. 


63. Western Indemnity Co. v. In- 
dustrial Accident Commission, supra. 


64. Western Indemnity Co. v. In- 
dustrial Accident Commission, supra. 


65. [a] Evidence held to show 
notice.—(1) Generally. Sunnyside 
Mining Co. v. Industrial Commission, 
151 N.B. 238, 320 Ill. 488; American 
Glyco Metal Co. v. Industrial Com- 
mission, 1388 N.E. 176, 306 Ill. 421; 
Davis v. Skelly Oil Co., 10 P.(2da) 25, 
135 Kan. 249; Brownrigg v. Swift & 
Co., 217 P. 278, 114 Kan. 115; Hosman 
Coal Co. v. Carr, 16 S.W.(2d) 167, 228 
Ky. 786; Texas Indemnity Ins. Co. 
v. Holloway, (Tex.Civ.App.) 30 S.W. 
(2d) 921 [aff (Commn.App.) 40 S.W. 
(2d) 75]. (2) Notice of accident or 
injury resulting in death. Ex parte 
Little Cahaba Coal Co., 105 So. 648, 
213 Ala. 596; Ralph H. Simpson Co. v. 
Industrial Commission, 169 N.E. 225, 
337 Ill. 454; Roehl v. Graw, 32 S.W. 
(2d) 1049, 161 Tenn. 461. 


[b] 


Pacific Em- |. 


Evidence held not to show no- 


tablishment of a valid excuse or good cause for fail 


tice.—(1) Generally. Wirt Franklin 
Petroleum Corporation y. Wilson, 23 
P.(2d) 644, 164 Okl. 129; Tidal Refin- 
ing Co. v. Ballard, 21 P.(2d) 1054, 163 
Okl. 259; Southwestern Bridge & Cul- 
vert Co. v. Sullenger, 20 P.(2d) 891, 
163 Okl. 68. (2) Mere discussion of 
injury with head roustabout. Coline 
Oil Corporation vy. Vaughn, 11 P.(2d) 
121,157, Okl., 101. 


[c] Affirmative showing of lack of 
notice.—(1) Evidence held sufficient. 
Butts’ Case, 132 A. 698, 125 Me. 245; 
Liddell _v. State Industrial Commis- 
sion, 259 P,° 265,' 126° Okl, 235. ~(@) 
Evidence held insufficient. South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891; 163 OKI. 68. 


[ad] Compensable character of in- 
juries.—Beer v. Brunswick Lumber 
Co., 241 N.W. 800, 257 Mich. 542. 


66. [a] Mailing. —(1) A prima 
facie case of delivery of notice is 
made out by evidence that a letter 
conveying the notice was placed in 
an envelope, sealed, properly posted, 
and dropped in the post office directed 
to the employer (Wm. H. Coleman 
Co. v. Isbell; 19 S.W.(2d) 2438, 159 
Tenn. 459), (2) and testimony that 
the letter was “properly posted” is 
equivalent to evidence that it had 
the necessary postage stamps (Wm. 
H. Coleman Co. v. Isbell, supra). 


67. Indemnity Ins. Co. of North 
America v. Jago, (Tex.Civ.App.) 49 
S.W.(2d) 943. 


{a] Matron of employer hospital. 
—Page v. State Ins. Fund, (Idaho) 22 
P.(2d) 681 (notice by housemaid). 


68. [a] Timely notice shown.— 
(1) Generally. Peabody Coal Co. v. 
Industrial Commission, 181 N.E. 622, 
349 Ill. 160; Savin v. Industrial Com- 
mission, 173 N.EH, 802, 342 Ill. 41; Yel- 
low Cab Co. v. Industrial Commission, 
146 N.E. 160, 315 Ill. 235; Hydrox 
Chemical Co. v. Industrial Commis- 
sion, 126 N.H. 564, 291 Til. 579; 
Clausen v. Minnesota Steel Co., 242 N. 
W. 397, 186 Minn. 80; Wall v. Lemons, 
Inc., (Mo.App.) 51 S.W.(2d) 194; In- 
demnity Ins. Co. of North America v. 
Jago, (Tex.Civ.App.) 49 S.W.(2d) 943; 
Roland v. Employers’ Casualty Cos 


(Tex.Civ.App.) 290 S.W. 895 [aft 
(Commn.App.) 1 S.W.(2d) 568]. (2) 
By wife of injured employee. G. H 


Hammond Co. v. Industrial Commis- 
sion, 123 N.E. 384, 288 Ill. 262. 


{b] Timely notice not shown,— 
(1) Generally. Hinton v. Louisiana 
Central Lumber Co., (La.App.) 148 
So. 478; Herbert v. Lake Shore & M. 
S. Ry. Co., 166 NsW. 923, 200 Mich. 
566; Berman v. Levenstein, 154 A. 
110, 9 N.J.Misc. 378. (2) Where the 
only notice of an accident given an 
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ure to give due and formal notice,®® defendant’s ac- 
tual notice or knowledge of the accident or injury,’® 


employer was by the injured person 
at a time which he estimated to be 
from a month to two months after 
the accident, there was no _ evidence 
from which it could be found that no- 
tice was given within 30 days. Bar- 
rett Co. v. Industrial Commission, 123 
N.E. 29, 288 Ill. 39. 


{c] Date of injury as respects no- 
tice.—Michna vy. Collins Co., 164 A. 
502, 116 Conn. 198, 86 A.L.R. 520; 


Bergeron’s Case, 137 N.E. 739, 243 
Mass. 366 
[d] Notice shown as soon after 


occurrence of accident as practicable. 
—Butler’s Case, 137 N.E. 175, 243 
Mass. 166. 


69. [a] Excuse or cause shown.— 
(1) Generally. Vandalia Coal Co. v. 
Holtz, 120 N.E. 368, 68 Ind.App. 670; 
State ex rel. Buttiger v. Haid, 51 S.W. 
(2d) 1008, 330 Mo. 1030. (2) Nature 
of injury. Massie v. Court of Com- 
mon Pleas in and for Monmouth 
County, 151 A. 205, 8 N.J.Misc. 600 
{aff 156 A. 377, 108 N.J.Law 199]. 


{b] Excuse or cause not shown.— 
(1) Generally. Smith v. Warren Nash 
Motor Corporation, 252 N.Y.S. 628, 233 
App.Div. 296 [foll Somers v. Fitz- 
patrick & Weller, 252 N.Y.S. 624, 234 
App.Div. 643]; Wirt Franklin Corpo- 
yation v. Wilson, 23 P.(2d) 644, 164 
Okl. 129; Coline Oil Corporation v. 
Vaughn, 11 P.(2d) 121, 157 Okl. 101; 
Oklahoma Ry. Co. v. Banks, 8 P.(2d) 
17, 155 Okl. 152. (2) Accident, mis- 
take, or unforeseen cause not shown. 
Butts’ Case, 132 A. 698, 125 Me. 245. 


[c] Material evidence.—Where the 
testimony shows both lack of preju- 
dice to the employer and the injured 
employee’s ignorance of the serious 
consequences of his accident, there is 
material evidence sufficient to support 
judgment of a trial court that rea- 
sonable excuse has been made_ for 
failure to give notice of the accident. 
Marshall Const. Co. v. Russell, 43 S. 
W.(2d) 208, 163 Tenn. 410. 


70. [a] Evidence held sufficient 
to: (1) Show defendant’s actual no- 
tice or knowledge generally. Ameri- 
can Radiator Co. v. Andino, 116 So. 
121, 217 Ala. 424; Dorney’s Case, 156 
N.E. 718, 259 Mass. +350. (janitor’s 
statement of injury sufficient); La- 
pan’s Case, 129 N.E. 607, 237 Mass. 


340; In re Murphy, 115 N.E. 40, 226 
Mass. 60; State v. Pennington Dist. 
Ct., 156 N.W. 278, 132 Minn. 251; 


Maestas v. American Metal Co. of 
New Mexico, 20 P.(2d) 924, 37 N.M. 
203; Indian Territory ILlluminating 
Oil Co. v. Severe, 10 P.(2d) 681, 156 
Okl. 246; Indian Territory Illuminat- 
ing Oil Co. v. Welch, 10 P.(2d) 678, 
156 Okl. 243; Mellquist v. Dakota 
Printing Co., 213 N.W. 947, 51 S.D. 
359. (2) Establish that a hat manu- 
facturer had actual knowledge that 
an employee contracted mercury poi- 
soning during employment, warrant- 
ing compensation, notwithstanding 
the absence of statutory notice. Far- 
rell v. Ferry Hat Co., 159 A. 153, 10 N. 
J.Misc. 319. (3) Show knowledge ac- 
aquired within the statutory period. 
Page v. State Ins. Fund, (Idaho) 22 
P.(2d) 681; Cooper v. Independent 
Transfer & Storage Co., 19 P.(2d) 
1057, 52 Idaho 747; Butler’s Case, 137 
N.E. 175, 243 Mass. 166; In re Mur- 
phy, 115 N.E. 40, 226 Mass. 60; Halper 
v. The Golden Rule, 231 N.W. 195, 
180 Minn. 477; Kraker v. Nett, 180 
N.W. 1014, 148 Minn. 139. (4) Show 
knowledge acquired through agent. 
Leadbettor v. Industrial Accident 
Commission, 177 P. 449, 179 Cal. 468; 
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Page vy. State Ins. Fund, (Idaho) 22 
P.(2d) 681; Vandalia Coal Co. v. 
Holtz, 120 N.E. 386, 68 Ind.App. 670; 
Finch v. Buffalo Envelope Co., 217 N. 
Y.S. 744, 218 App.Div. 31 [aff 155 N. 
BE. 895, 244 N.Y. 557]. (5) Show 
knowledge extending beyond waiting 
period so as to require report of the 
accident to plead limitation. Franko 
v. Ohio Chemical Co., 150 A. 221, 8 
N.J.Misc. 376 [aff 154 A. 632, 107 N.J. 
Law 518]. (6) Support findings that 
the employer had knowledge of the 
employee’s eye injury. W. E. Gunn & 
Co. v. Woody, 39 S.W.(2d) 998, 239 
Ky. 528; Seaman Body Corporation 
v. Industrial Commission, 245 N.W. 
68, 209 Wis. 321. (7) Sustain the in- 
dustrial commission’s finding that the 
employer had “actual notice” of the 
employee’s disability from occupa- 
tional disease. Zurich General Acci- 
dent & Liability Ins. Co. v. Indus- 
trial Commission, 233 N.W. 772, 203 
Wis. 135. 


[b] Evidence held insufficient: (1) 
To show that the employer had 
knowledge of the traumatic cause of 
the employee’s eye disability. Butts’ 
Case, 132 A. 698, 125 Me. 245. (2) To 
show that the employer or its agent 
had knowledge of the employee’s in- 
jury. Fear Campbell Co. v. Yearion, 
164 N.E. 282, 88 Ind.App. 382. (3) 
To show the employer’s knowledge of 
the injury within the statutory peri- 
od. Herbert v. Lake Shore & M. S. 
Ry. Co., 166 N.W. 923, 200 Mich. 566. 
(4) To support a finding of the indus- 
trial accident commission that the 
employer had knowledge or notice of 
the accident within the time prescrib- 
ed by law, even assuming that the 
word “knowledge” in the finding im- 
ported actual knowledge, as prescrib- 
ed by Workmen’s Compensation Act 
§ 20, as amended by St. (1915) p 1089 

8. Smith v. Industrial Accident 
Commission of California, 162 P. 636, 
174 Cal. 199. (5) To sustain a find- 
ing that the employer had knowledge 
of the accident within thirty days 
thereafter. Bartlett’s Case, 134 A. 
163, 125 Me. 374. (6) Evidence that 
plaintiff told the superintendent about 
getting oil in his eye, without proof 
that the superintendent otherwise 
knew that the eye was injured, is not 
sufficient to show the employer’s 
knowledge of the injury excusing fail- 
ure to give the required notice where 
it also appeared that plaintiff con- 


tinued to discharge his regular du-: 


ties for nearly three months there- 
after. Sloss-Sheffield Steel & Iron Co. 
v. Keefe, 116 So. 424, 217 Ala. 409. 


{c] Evidence held sufficient to 
show first actual knowledge received 
more than nine months after acci- 
dent.—Hinton v. Louisiana Central 
Lumber Co., (La.App.) 148 So. 478. 


{d] Evidence held sufficient to 
support finding that knowledge of ill- 
neSs was not actual notice of injury 
where no accident causing visible 
physical injury had occurred and it 
did not appear that there were any 
objective symptoms indicating “the oc- 
currence of a compensable injury. 
Van Domelon v. Town of Vanden 
Broeck, (Wis.) 249 N.W. 60. 

{e] Circumstances justifying in- 
ference of actual notice or knowledge. 
—Evidence that the superintendent of 
a golf course construction heard on 
the day that a teamster contracted 
pneumonia that it was due to damp- 
ness of bedding and general wetness 
justified the inference that the em- 
ployer had actual notice of the team- 
ster’s illness, although written notice 
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or lack of prejudice resulting from failure to give 
formal notice,** or from delay in giving notice,*? es- 


was not given within thirty days as 
required by the compensation statute. 
BT v. Murphy, (Wis,) 250 N.W. 
768. ‘ 


{f] Hernia.—(1) Uncontradicted 
evidence that an injured employee, 
who sustained a hernia, immediately 
after receiving the injury told his 
foreman of the severity and location 
of the pain suffered, that the fore- 
man sent*him to the nurse, and that 
the nurse sent him to the employer’s 
company surgeon, is sufficient to show 
that the employer. had _ personal 
knowledge of the injury at the time 
it was received. erre Haute Malle- 
able & Mfg. Co. v. Wehrle, 132 N.E. 
698, 76 Ind.App. 656. (2) Evidence 
held sufficient to show that a hospital 
employing a houSemaid had actual 
knowledge through its agent of an 
injury to her on the day following 
the accident, although the housemaid 
did not specifically state that she was 
suffering from hernia. Page v. State 
Ins. Fund, (Idaho) 22 P.(2d) 681. 


71. [a] Lack of prejudice suffi- 
ciently shown.—(1) Generally. San 
Francisco-Oakland Terminal Rys. v. 
Industrial Accident Commission, 179 
P: $86, 180‘ Cal." 121}> State. ex rel. 
Buttiger v. Haid, (Mo.) 51 S.W.(2d) 
1008; Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51 
[aff 50 S.W.(2d) 1047, 330 Mo. 706]; 
Lawson v. Wallace & Keeney, 195 N. 
Y.S. 673, 202 App.Div. 435; Gibbons 
v. Continental Iron Works, 179 N.Y. 
S. 608, 190 App.Div. 35; Indian Ter- 
ritory Illuminating Oil Co. v. Severe, 
10 P.(2d) 681, 156 Okl. 246; Indian 
Territory Illuminating Oil Co. v. 
Welch, 10 P.(2d) 678, 156 Okl. 243. 
(2) Where claimant had no intention 
to mislead. Vasey v. Industrial Com- 
mission of Wisconsin, 167 N.W. 8238, 
167 Wis. 479. 


{[b] Lack of prejudice not suffi- 
ciently shown.—(1) Generally. 
Southwestern Bridge & Culvert Co. 
v. Sullenger, 20 P.(2d) 891, 163 Okl. 
68; Trigg Drilling Co. v. Thomas, 15 
P.(2d) 985, 160 Okl. 85; Indian Ter- 
ritory Illuminating Oil Co. v. Davis, 
9 P.(2d) 40, 156 Okl. 1. (2) Injury 
producing hemorrhage. Kangas’ 
Case, (Mass.) 184 N.E. 380. 


[ec] Circumstantial evidence may 
be sufficient to show lack of prejudice 
arising from failure to receive notice 
of the injury without evidence : di- 
rected to disproving particular forms 
of prejudice. Kangas’ Case, (Mass.) 
184 N.E. 380 (where, however, evi- 
dence was not such as to warrant a 
finding of no prejudice to insurer). 


[d] Evidence that employer had 
actual notice of the injury may con- 
stitute sufficient proof of want of 
prejudice arising from failure to give 
a required statutory notice. State ex 
rel. Buttiger v. Haid, 51 S.W.(2d) 
1008, 330 Mo. 1030; Olsen Drilling Co. 
ape ieeee 4.P.(2da) 1045, 152 -Okl. 


[e] Evidence that insurer’s medi- 
cal adviser saw injured person and 
was given all the information he de- 
sired has been held sufficient to show 
that the insurer was not prejudiced 
by want of notice.;* Gerald’s Case, 141 
N.E. 862, 247 Mass. 229 (lead poi- 
soning). 


72. [a] Evidence held to show 
delay not prejudicial.—U. S. Fidelity 
& Guaranty Co. v. Industrial Accident 
Commission of California, 257 P. 895, 
84 Cal.App. 226; Brownrigg v. Swift 
& Co., 217 P. 278, 114 Kan. 115; John- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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toppel of defendant to insist on notice,*® or substan- 
tial compliance with statutory provisions requiring 
communication to the employer within a prescribed 
period of “manifestations” of hernia.74 


[§ 961] k. Filing or Notice of Claim or Petition; 
The general rules as to 
the weight and sufficiency of evidence apply as to the 
establishment of the fact of notice of claim,*® or that 
a notice of claim was received,’® or that a claim 
was made or filed within the prescribed period,** or 
as to showing a cause or excuse for delay,*® such as 
elaimant’s mental7® or physical®® incapacity, or 


Institution of Proceedings. 


son’s Case, 181 N.E. 761, 279 Mass. 
481; In re Murphy, 115 N.E. 40, 226 
Mass. 60. 


(b] Evidence held insufficient to: 
(1) Establish that employer and in- 
surer were not prejudiced by failure 
to give timely notice of injury. W. 
KE. Edmiston Drilling Co. v. Russell, 
1 P.(2d) 374, 151 Okl. 108. (2) Sus- 
tain the state industrial commission’s 
finding that insurer and employer 
were not prejudiced by claimant’s 
failing to give written notice of in- 
jury within ten days after disability, 
as required by statute. Bloomfield v. 
November, 167 N.Y.S. 975, 180 App. 
re 240 [aff 119 N.E. 705, 223 N.Y. 

ao]. 


[ec] Evidence held sufficient to 
show prejudice to employer resulting 
from the fact that the employer had 
no actual knowledge of the employee’s 
alleged accident until a demand made 
upon the employer more than nine 
months after the accident. Hinton v. 
Louisiana Central Lumber Co., (La. 
App.) 148 So. 478. 


73. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


74, Rouleau v. P. Hughes & Son, 
100 Pa.Super. 390. 


75. [a] Evidence held to show 
notice.—White v. Morgan & Wright, 
187 N.W. 257, 217 Mich. 499. 


{b] Documents which have not 
been formally introduced into evi- 
dence cannot support a finding as to 
filing of a claim for compensation. 
ae re Carroll, 114 N.E. 285, 225 Mass. 
03. 


[e] Fact of making claim conjec- 
tural.—Rubin v. Fisher Body Corpo- 
ration, 172 N.W. 534; 205 Mich. 605. 


76. Jackson vy. Industrial Board of 
Illinois, 117 N.E. 705, 280 Ilk 526; 
Millers’ Indemnity Underwriters v. 
Patten, .(Tex.Civ.App.) 238 S.W. 240 
[aff (Commn.App.) 250 S.W. 154]. 


[a] Mailing.—Where there is evi- 
dence of the mailing of a claim for 
compensation to the employer, and 
no evidence denying the receipt there- 
of, the fact that such a claim was 
made is established. Kirkley v. Gen- 


eral Baking Co., 186 N.W. 482, 217 
Mich. 307. 
[b] A letter from the employer or 


his agent acknowledging receipt of a 
notice of claim for compensation is 
prima facie evidence that the claim 
was received on or before the date 
of such letter. Jackson v. Industrial 
Board of Illinois, 117 N.E. 705, 280 Ill. 
526. 


[e] Production of notice.—Deliv- 
ery of the notice of claim by defend- 
ant’s attorney to plaintiff’s attorney 
on demand at the hearing is positive 
proof that such notice was received. 
Jackson v. Industrial Board of Illi- 
nois, 117 N.E. 705, 280 Ill. 526. 


77. (Ill. Victor Chemical Works 
v. Industrial Board of Illinois, 113 N. 


: 
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both,’! or his ignorance of the serious or permanent 
character of the injury,®? or the employer’s fraud,** 
or failure to report an accident,’* or payment of 
compensation by employer or insurer,*® or “improper 


acts” of insurer tolling limitations,’® such as fraud,** 


EB. 173, 274 Ill. 11, Ann.Cas.1918B 627. 


Kan.—Klein v. McCullough, 11 P. 
(2d) 983, 1385 Kan. 593. 


Mich.—Duford v. Escanaba Veneer 
Co., 224 N.W. 390, 246 Mich. 191. 


N.J.—Flood v. Newark Plumbing 
CA ea mee Co., 147 A. 638, 7 N.J.Misc. 


Okl.—Ausbrook v. Empire Oil & 
Gas Refining Co., 24 P.(2d) 646. 


[a] Verbal claim.—Moustgaard v. 
Industrial Commission, 122 N.E. 49, 
287 Ill.’ 156. 


[b] Award within period may 
prove claim. Millers’ Indemnity Un- 
derwriters v. Heller, (Tex.Civ.App.) 
253 S.W. 853. 


{[c] Claim against city.—City of 
Rochelle v. Industrial Commission, 
163 N.E. 789, 332 Ill. 386. 


78. In re Gorski, 116 N.E. 811, 227 
Mass. 456; Petroleum Casualty Co. v. 
Fulton, (Tex.Civ.App.) 63 S.W.(2da) 
1068; Lloyds Casualty Co. v. Mere- 
dith, (Tex.Civ.App.) 63 S.W.(2d) 1051; 
Texas Indemnity Ins. Co. v. William- 
son, (Tex.Civ.App.) 59 S.W(2d) 232; 
Security Union Ins. Co. v. Hall, (Tex. 
Civ.App.) 37 S.W.(2d) 811; U.S. Fi- 
delity & Guaranty Co. v. Morgan, 
(Tex.Civ.App.) 18 S.W.(2d) 810; Em- 
ployers’ Liability Assur. Corporation 
v. Francis, (Tex.Civ.App.) 300 S.W. 


) 

[a] Reliance on employer’s prom- 
ise to file notice of injury and claim 
with board.—Texas Indemnity Ins. 
Co. v. Holloway, (Tex.Civ.App:) 30 
S.W.(2d) 921 [aff (Commn.App.) 40 
S.W.(2d) 75]. 


79. Dunn v. United Lace & Braid 
Mfg. Co., (R.I.) 164 A. 329. 


fa] Injury to skuJl.—Texas Co. y. 
Combs, 16 P.(2d) 1065, 161 Okl. 30. 


80. Taylor v. Tennessee Coal, Iron 
COURS Cor, 2d (One os 2 tON Alas? 614 
MacDonald vy. Industrial Accident 
Commission, 294 P. 389, 211 Cal. 118; 
Tazewell Coal Co. v. Industrial Com- 
mission, 143 N.E. 406, 312 Ill. 145. 


[a] Incapacity from accident to 
trial.—Simon v. H. J. Cathroe Co., 162 
N.W. 6338, 101 Neb. 211. 


81. [a] Evidence held to sustain 
finding of the accident board that dur- 
ing more than three months of the 
six months’ period given an injured 
employee to file claim by Workmen’s 
Compensation Act pt 2 § 15, the em- 
ployee was physically and mentally 
incapacitated from making a claim. 
Corkin v. River Raisin Paper Co., 173 
N.W. 204, 206 Mich. 488. 


82. [a] Apparently superficial 
eye injury resulting in permanent 
disability.—Henry Cowell Lime & Ce- 
ment Co. v. State Industrial Accident 
Commission, 294 P. 703, 211 Cal. 154, 
(ead, 111,85 


[b] Tuberculosis diagnosed as 


or to show that a good cause for delay in filing claim 
with the board within the preseribed period contin- 
ued up to a subsequent date of actual filing,’* or to 
show prejudice to defendant arising from delay in 
the making or filing of a claim,®® or to show the date 
of actual incapacity,®° or the date as of which a com- 
pensable injury was sustained,®! or to show that a 
compensable injury or disability first became appar- 


grippe.—De Felippo’s Case, 139 N.E. 
543, 245 Mass. 308. 


83. [a] Evidence held insufficient 
to show fraud of employer urged as 
ground for tolling statute of limita- 
tions. Wilson & Co. v. Bollens, 8 P. 
(2d) 1, 155 Okl. 36 (decision as to 
whether fraud would toll statute not 
made). 


84 [a] Fraudulent failure to re- 
port not shown.—Wheeler v. Missouri 
Paex Re Coty CApp:) 336 wacea): 279 
{transf 42 S.W.(2d) 579, 328 Mo. 388]. 


[b] Supplemental report.—Frasier 
v. L. Bamberger & Co., 160 A. 630, 10 
N.J.Misc. 781 [aff 166 A. 101, 110 N. 
J.Law 447]. 


85. Douthitt v. State Industrial 
Commission, 17 P.(2d) 434, 161 Okl. 
75 


[a] Insurer’s payment of medical 
and hospital bilis——Elsas v. Mont- 
gomery Elevator Co., 50 S.W.(2d) 130, 
330. Mo. 596. 


[b] Payment regarded as gift.— 
Giamelli v. Rahtz, 205 N.Y.S. 346, 
209 App.Div. 720. 


86. [a] Evidence held insuffi- 
cient.—Bricker v. Gille Mfg. Co., 35 
S.W.(2d) 662, 225 Mo.App. 989. 


87. [a] Concealment of knowl- 
edge as to filing of fraudulent claim 
by another.—Caldwell v. J. A. Kreis 
& Sons, (Mo.App.) 50 S.W.(2d) 728. 


. [a] Evidence held insufficient 
to show that good cause for em- 
ployee’s failure to file compensation 
claim within prescribed six months’ 
period, such good cause consisting in 
fraud of defendant’s physicians in 
misrepresenting the character of in- 
jury, continued up to_the date of ac- 
tual filing, eighteen months after in- 
jury, so as to avoid limitation (Ver- 
non Civ. St. Annot. art 83807 §§ 4a, 
5), where it was shown conclusively 
that plaintiff during a period of ap- 
proximately eighteen months between 
the date of the injury and the date 
of filing claim knew his condition, and 
that during this time he was not 
treated by agents of the insurance 
carrier, and did not talk to them, but 
instead was under the advice and care 
of his own physician, who told him 
he could not tell whether or not his 
injuries were permanent. Durham v. 
Texas Indemnity Ins. Co., (Tex.Civ. 
App.) 60 S.W.(2d) 255. 


89. Johnson’s Case, 
279 Mass. 481; De Felippo’s Case, 139 
N.E. 543, 245 Mass. 308; Chickasha 
Cotton Oil Co. v. Cagle, 19 P. (2d) 1076, 
162 Okl. 303. 


[a] Seven years’ delay as not prej- 
udicial.—Gaffer’s Case, 181 N.E. 763, 
279 Mass. 566. 


90. [a] Date of operation.— 
White v. Morgan & Wright, 187 N.Ww. 
257, 217 Mich. 499. 


91. [a] Within ninety days of ac- 
cident.— Wheeler v. Missouri Pac. R. 


181 N.E. 761, 
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ent at a certain time after the accident,®? or to show 
the authority of an agent or attorney of plaintiff®* 
or defendant®* to act in respect of the making or fil- 
ing of a claim for compensation, or to show estoppel 
of defendant to assert that a claim was not filed in 
time,®® or defendant’s waiver of formal statutory 
notice. 


[§ 962] 1. As to Other Matters in Issue.* In ad- 
dition to the particular matters considered in the 
foregoing sections,°? the weight and sufficiency of 
evidence offered on other matters in issue involved 
in proceedings to secure compensation have been ad- 
judged,®® among them the place of making a contract 
of employment,®® regular and temporary place of 
employment,! agreement by an employee to abide by 
the law of a particular state, as respects compensa- 
tion,? the applicability of an act in effect after a par- 
ticular date to an occupational disease,? noncompli- 
ance by a railroad company with the Federal Safety 
Appliance Act, so as to prevent the application of 
the state workmen’s compensation law,* the right 
of a wife residing in a foreign country to recover 


compensation,® the fact of the foreign residence of. 


an employee’s wife,® joint control of a truck, at the 
time of an accident, by the employee who was injur- 
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ed and another employee,’ an employer’s negligence 
with respect to an employee’s death from an industri- 
al disease,® arrangements for medical attention,® au- 
thority of an insurance carrier, as the agent of the 
employer, in making payments of compensation,*°® 
waiver by an employer of the right to deny lability 
for compensation, by payment of hospital expenses 
and half pay,!1 unreasonable refusal of an injured 
employee to take anti-tetanus serum, which might 
have prevented his death,!? and request for*® or con- 
sent to!* arbitration. ~ 


[§ 963] O. Hearing or Trial*—1. General Con- 
siderations. The hearing in proceedings under the 
compensation acts is ordinarily informal’® and sum- 
mary,!® and when real parties in interest have 
pleaded, and reasonable time has heen given to pre- 
pare for trial, the court may proceed to hear and 
determine the controversy;1* if the parties are 
not denied any constitutional right of fair and 
impartial hearing by the manner of conducting the 
hearing, there is no ground for objection,?® although 
substantive law!® and the positive provisions of the 
Workmen’s Compensation Act must not be disre- 
garded.2° It has been held that the proceedings 
are governed by the provisions of the Workmen’s 


Co., 42 S.W.(2d) 579, 328 Mo. 888 


[transf (App.) 33 S.W.(2d) 179]. 


92. [a] Four days.—Bridges Vv. 
Fruin-Colnon Const. Co., (Mo.App.) 
52 S.W.(2d) 582. 


{[b] Six months.—Hadsell v. Van 
Buren County Telephone Co., 205 N. 
W. 109, 232 Mich. 154. 


{c] Bight years.——White v. Lou- 
isiana Western Ry. Co., 135 So. 255, 18 
La.App. 544 [aff 140 So. 486, 174 La. 
308]. 


93. [a] Subsequent ratification.— 
Neenan v. Industrial Commission, 160 
N.E. 218, 329 Ill. 48. 


94. [a] Ostensible authority of 
insurer’s agent.—Lindblom v. Em- 
ployers’ Liability Assur. Corporation, 
295 P. 1007, 88 Mont. 488. 


95. Lindblom v. Employers’ 
bility Assur. Corporation, supra. 


96. Greiffenstein v. State Indus- 
ae Commission, (Okl.) 26 P.(2d) 
747. 4 


[a] Controverted or interested 
oral testimony as insufficient to show 
waiver.—Klein v. McCullough, 11 P. 
(2d) 988, 1385 Kan. 593. 


97. See supra §§ 913-961. 
98. See cases infra this section. 
99. See cases infra this note. 


[a] Evidence held sufficient to 
show that an employment contract 
was made ina particular state. Ev- 
ans v. Tibbetts, 4 P.(2d) 399, 134 Kan. 
SISA We Durrett v. Hicher-Woodland 
Lumber Co., 140 So. 867, 19 La.App. 
494; Muse v. HE. A. Whitney & Son, 
(Mo.App.) 56 S.W.(2d) 848; Radford 
YF Smith Bros., 241 N.W. 753, 123 Neb. 


Lia- 


1. Smith v. Aerovane Utilities Cor- 
poration, 181 N.E. 72, 259 N.Y. 126; 
Texas Employers’ Ins. Ass’n vy. Volek, 
(Tex.Civ.App.) 44 S.W.(2d) 795. 


2. Shout v. Gunite Concrete & Con- 
struction Co., 41 S.W.(2d) 629, 226 Mo. 
App. 388. 


*By MANUEL PRENNER (§ 962). 


8. Rousu v. Collins Co., 157 A. 264, 
114 Conn. 24. 


4. Zimmerman v. New York Cent. 
HG Co., 167 N.Y.S. 501, 180 App.Div. 
98. 


5. Gonsiorek v. Inland Steel Co., 
169 N.E. 55, 91 Ind.App. 144 (holding 
that before compensation is awarded 
to an employee’s claimed wife left in 
a foreign country for a long period, 
proof that the award is justified 
should be clear). 


6 Colorado Fuel & Iron Co. v. 
Industrial Commission of Colorado, 
(Colo) 24) Ps(Zdpy Tava, 


7. Ballard v. Butler, 166 S.E. 220, 
45 Ga.App. 837. 


8 Sinsko v. A. Weiskettel & Sons 
Co., 163 A. 851, 163 Md. 614, 


9... See cases infra this note. 


[a] Evidence held sufficient: (1) 
Evidence that notices had been posted 
on the employer’s premises that an 
employee, if injured, could be treat- 
ed at the city’s relief hospital sup- 
ported finding by inference that in- 
surer had arranged with the hospital 
for treatment, thus complying with 
the workmen’s compensation act. In 
re Ripley, 118 N.H. 638, 229 Mass. 302. 
(2) Evidence held to sustain a con- 
clusion that such an emergency ex- 
isted that the servant was warrant- 
ed in obtaining medical aid without 
first notifying the employer as pro- 
vided by the workmen’s compensation 
act. Gage v. Board of Control of Pon- 
tiae State Hospital, 172 N.W. 536, 206 
Mich. 25,°7 A.b.R..533. 


10. Stephens Engineering Co. v. 
Industrial Commission, 124 N.E. 869, 
290 Ill. 88. 


11. Nagy v. Solvay Process Co., 
166 N.W. 1038, 201 Mich. 158. 

12. Payne v. Sullivan County, 36 
S.W.(2d) 127, 225 Mo.App. 126. 


13. Fronk v. Ajax Drilling Co., 249 
P. 680, 121 Kan. 572, 708. 


14. Hiatt v. Uhrich, 208 P. 559, 111 
Kan. 643. 


15. 1I1l.—Liquid Carbonic Co. v. In- 
dustrial Commission, 186 N.I. 140, 
352 Ill. 405; MRaffaelle v. Industrial 
Commission, 157 N.E. 206, 326 Ill. 166; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 150 N.E. 637, 
320 Ill. 281. 


Mass.—In re Carroll, 114 N.E. 285, 
225 Mass. 203. ‘ 


Okl.—Scruggs Bros. & Bill Garage 
v. State Industrial Commission, 221 
P. 470, 94 Okl. 187. 


Utah.—Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Utah, 245 P. 343, 66 Utah 600. 


Wis.—F. Eggers Veneer Seating Co. 
v. Industrial Commission of Wiscon- 
sin, 170 N.W. 280, 168 Wis. 377. 


16. State v. District Court of Hen- 
popes County, 158 N.W. 615, 133 Minn. 


te 


[a]. In Alabama the circuit courts 
and the judges thereof are invested 
with plenary power in the application 
and enforcement of the act, and are 
authorized to proceed summarily in 
ascertaining the facts. Birmingham 
Clay Products Co. v. White, 145 So. 
668, 226 Ala. 89. 


17. State v. District Court of Hen- 
pep County, 158 N.W. 615, 133 Minn. 


18. Ocean Accident & Guarantee 
Corporation v. Industrial Commis- 
sion of Utah, 245 P. 348, 66 Utah 600. 


[a] Right of fair trial not im- 
paired.—A deputy commissioner’s let- 
ter that, so far as he was concerned, 
there was no need of a hearing in a 
case he then knew as well as he 
should, was held not to show that 
insurer and employer had no fair 
trial. Lumber Mut. Casualty Ins. Co. 
of New York v. Logke, 60 F.(2d) 35. 


19. Liquid Carbonic Co. v. Indus- 
BU pete oes 186 N.E. 140, 352 


20. Liquid Carbonic Co, v. Indus- 
trial Commission, supra. 


*By WM. HOWARD BUHCANAN (§§ 963-982). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 963-966] 


Compensation Act,?+ and not by rules governing 
actions in general.?? However, it has also been 
held that a statute applying to civil actions gen- 
erally as to trial of questions of fact, findings, con- 
clusions, and exceptions is applicable to actions 
under the Workmen’s Compensation Act.?° In the 
absence of a statutory authorization the commission 
has been held to have no power to dispose of any 
application pending before it except on the merits 
unless the application is dismissed or withdrawn 
by the claimant himself.?* 


[§ 964] 2. Necessity of Trial or, Hearing. Be- 
fore final award, the parties are entitled to a hear- 
ing.25 <A provision of the act that either party, 
on application, is entitled to a hearing is not com- 
plied with by the giving of one or more hearings, 
when additional. hearings may be necessary for 
the proper determination of the claim.?¢ 


[§ 965] 3. Notice. Notice of the hearing must be 
given to each party interested, in accordance with 
the “provisions of the act,?7 and where it is so re- 
quired, the notice must contain a general statement 
of the claim.28 However, as the industrial com- 
mission is a continuous body,” and as a case once 
pending remains pending until it is decided,?° where 
the commission disagrees as to whether to allow 
additional compensation, it has authority again to 
take up the case without actual notice to the em- 
ployer,?? even though the board is composed of new 
members.22 So the board has the right to reverse 
its original allowance in favor of claimant without 
any notice of hearing.®* A third person who caused 
the employee’s injury has been held not to be enti- 
tled to notice of compensation proceedings.*4 As 
the title of a proceeding is a mere convenience and 
does not of itself limit the scope of the proceeding,*® 
the fact that the notice styles the claim in the name 
of only one claimant does not render the notice in- 


21. Holt v. Peterson Const. Co., 4 
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Utah.—Industrial 
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sufficient where the other claimant knows that the 
proceeding is conducted as a single proceeding un- 
der one name and title.2* Where an employer and 
insurance carrier are present at the first and third 
hearings, the fact that they do not receive notice 
of a second hearing is immaterial where the evidence 
on the first and third hearing is sufficient to sup- 
port the award.?7 An employer cannot complain 
that the case was submitted without notice to him, 
where an order for time extension procured by him 
recited that the case would be submitted at the end 
of a specified period.*8 The failure to give notice 
may be cured by a new proceeding with notice and 
opportunity to be heard.*® A party contending that 
no service was made on him, or claiming to be ag- 
grieved by want of notice of the pendency of the 
proceeding, should apply for relief substantially 
in accordance with the provisions of the statute.*° 


Waiver. The conduct of a party may amount to 
a waiver of notice of the hearing.*} 


[§ 966] 4. Time and Place. By the usual provi- 
sions of the acts the judge of the court having ju- 
risdiction of the application is empowered to fix 
the time and place of hearing,t? which may be in- 
dependent of the regular terms of court.4# So, un- 
der other statutes, the compensation authorities are 
authorized to fix a time and place for hearing 
claims.** This, however, does not give unlimited or 
arbitrary power to impose unfair conditions so that 
claimants may be subjected to great inconvenience 
or financial burdens;4® reasonable discretion must 
be exercised as to the place and time of hearing 
so that justice may not be unduly delayed or de- 
feated, or made too costly.4¢ Hearings may prop- 
erly be held in other cities where the insurance ear- 
rier offers to pay claimant’s expenses, and physi- 
cians would be practically unavailable as witnesses 
otherwise,*7 and it has been held not an abuse of 


Commission of | mission, supra. 


P.(2d) 428, 134 Kan. 149 


22. Holt v. Peterson Const. 
supra. 


23. Moore v. Phillips Petroleum 
Co., 9 P.(2d) 692, 36 N.M. 153. 


24. Utah Consol. Mining Co. v. In- 
dustrial Commission of Utah, 240 P. 
440, 66 Utah 1738. 


25. Zant v. U. S. Fidelity & Guar- 
anty Co., 148 S.E. 764, 40 Ga.App. 38; 
Williams v. Thompson, 157 S.E. 430, 
200 N.C. 463; Industrial Commission 
of Ohio v. State, 158 N.E. 89, 116 Ohio 
St. 735; Hauschildt v. Collins, 4 P. 
(2a) 99, 152 Okl. 193. 


26. Arcangelo v. Gallo & Lagui- 
dara, 163 N.Y.S. 727, 177 App.Div. 31. 


27. Cal.—Carstens v. Pillsbury, 
THSOR, (21859172 iCal. 572s" Larsen wv. 
State Industrial Accident Commis- 
sion, 13 P.(2d) 850, 125 Cal.App. 13. 
But see Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Commission, 182 P. 35, 180 Cal. 389 
(where the party was not prejudiced 
by holding of a hearing without the 
petitioner being present or having an 
opportunity to be present). 


Okl.—Rucks-Brandt Const. Co. v. 
Price, 23 P.(2d) 690; Admiralty Lead 
& Zine Co. v. Robinson, 9 P.(2d) 708, 
156 Okl. 4; City of Guthrie vy. Stand- 
ley, 1 P.(2d) 678, 151 OKI. 72. 


Porto Rico.—Guerra v. Workmen’s 
Relief Commission, 29 Porto Rico 473. 


Co., 


: 


Utah v. Evans, 174 P. 825, 52 Utah 394. 


Wis.—Pellett v. State Industrial 
Commission, 156 N.W. 956, 162 Wis. 
596, Ann.Cas.1917D 884. 


[a] Employer’s insurance carrier 
is “interested party’ (1) within the 
meaning of the act. U. S. Casualty 
Co. v. Taylor, 64 F.(2d) 521 [rev 60 
F.(2d) 165 (cert den 54 S.Ct. 56)]. 
(2) In some jurisdictions, however, 
it is provided by the act that notice 
to the insured employer is notice to 
the insurance carrier. See statutory 
provisions, 


28. Pellett v. State Industrial 
Commission, 156 N.W. 956, 162 Wis. 
596, Ann.Cas.1917D 884. 


29. See supra § 654. 

30. A. A. Lane Const. Co. v. Indus- 
trial Commission, 180 N.E. 659, 41 
Ohio App. 169. 


31. A. A. Lane Const. Co. v. Indus- 
trial Commission, supra. 


32. <A. A. Lane Const. Co. v. Indus- 
trial Commission, supra. 


33. Farr v. Department of Labor 
and Industry of Washington, 216 P. 
20, 125 Wash. 349. 


34. Fidelity & Casualty Co. of 
New York v. Huse & Carleton, 150 N. 
BE. 230, 254 Mass. 359. 


35. Brklacic vy. Industrial Commis- 
sion, 227 P. 1036, 63 Utah 582. 


36. Brklacic v. Industrial Com- 


37. City of Guthrie v. Standley, 
1 P.(2d) 678, 151 Okl. 72. 


38. Harlan Wallins Coal Corpora- 
tion v. Erwin, 63 S.W.(2d) 469, 250 
Ky. 388. 


39. Guerra vy. Workmen’s Relief 
Commission, 29 Porto Rico 473. 


40. Pruitt v. Industrial Accident 
Commission of Califurnia, 209 P. 31, 
189 Cal. 459. 


41. Grabe v. Industrial Commis- 
sion, 299 B. 1031, 38 Ariz. 322; Pruitt 
v. Industrial Accident Commission of 
California, 209 P. 381, 189 Cal. 459; 
James L. McLaughlin Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 260 P. 829, 86 Cal.App. 406: Har- 
ris v. Hoage, 66 F.(2d) 801, 62 App. 
D.C. 275;. Guerra v. Workmen’ s Relief 
Commission, 29 Porto Rico 473. 


42. See statutory provisions. 


43. State v. St. Louis County Dist. 
Ct., 152 N.W. 838, 129 Minn. 423. 


44. Marini v. Frick Coke Co., 99 
Pa.Super. 354, 


45. Marini v. Frick Coke Co., su- 
pra. 


46. Marini v. Frick Coke Co., 
pra. 


su- 
fa] Delay.—Marchavich’s 
124 A. 209, 123 Me. 495. 


47. Colombe v. Lapier, 228 N.Y.S. 
378, 223 App.Div. 795. 


Case, 
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discretion to hold an adjourned meeting in another 
district,*® but it is an abuse of discretion to set 
the hearing over three hundred miles away from 
claimant’s residence in the face of a protest and 
known destitution.*® It has been held that evidence 
cannot be heard in another state over the employer’s 
objection,®® and a statute authorizing the commis- 
sion to conduct hearings at any place in the state 
does not authorize a hearing outside the state.°* 
An application to have hearings in other cities 
should be made to the board rather than to the ref- 
eree.°2, Where the hearing of a compensation case 
is continued for more than a year, during which the 
petitioner made no move, an order thereafter fixing 
a day for hearing will be set aside.®% 


[§ 967] 5. Adjournment. Where, in order to do 
justice between the parties, an adjournment of the 
hearing is required, it should be ordered,®* but the 
commission has no authority to adjourn for any time 
other than as prescribed by the act.®> 


[§ 968] 6. Scope and Extent. Where a cause is 
properly before the commission, the entire range 


of disability mentioned in the statute may besin=* 


quired into,°® and the fact that the employer and 
insurer made voluntary payments for particular in- 
juries only, without the commission’s knowledge, 
until formal hearing, would not preclude the com- 
mission taking into consideration all injuries al- 
leged in the notice and claim for compensation.*? 


48. Marini v. Frick Coke Co., 99 
Pa.Super. 354. 


49. Seitzinger v. Fort Pitt Brew- 


Co., 
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63. McCauley v. 
104 A. 617, 261 Pa. 312. 


Sufficiency of circumstantial evi- 


[§§ 966-969 


Where the statute provides for a further hearing 
at the request of a party relative to the basis for 
the claim, such statute applies only to matters go- 
ing to the basis of claimant’s or the employer’s 
right,°® and not to amounts or duration of awards.°® 
When it becomes necessary to determine the ac- 
tual earning ability of the employee, this must be 
determined from the evidence offered, particularly 
the testimony as to his actual physical condition 
and the evidence of experts as to its effect on his 
earning powers.®® 3 


[§ 969] 7. Matters and Evidence Considered. 
After all the data has been gathered, the proofs 
must be examined, and that which is not evidence 
within the meaning of the law must be excluded 
from consideration,®! and the findings must rest on 
such relevant and competent evidence as may be 
left,®? be this either circumstantial or direct.6? It 
is the duty of the board or commission to consider 
and deliberate on all the evidence,** and it may draw 
reasonable inferences from facts deemed estab- 
lished.*® The decision of the board must be made 


‘on evidence introduced at a hearing at which both 


parties have an opportunity to be present and be 
heard and introduce additional evidence,®* and ex 
parte statements adduced subsequent to closing of 
statutory hearing should not be considered,*7 al- 
though the error in considering such statements 
may be waived.° A prior proceeding to which 


Imperial Woolen | Liability Ins. Co., 163 S.E. 247, 45 Ga. 


App. 82; Bereda Mfg. Co. v. Industrial 
Board of Illinois, 114 N.E. 275, 275 
Ill. 514. But see Riccio v. Montano, 


ing Co., (Pa.) 144 A. 79. 


50. McGarry v. Industrial Com- 
mission of Utah, 232 P. 1090, 64 Utah 
592, 39 A.L.R. 306. 


51. Warren City Tank & Boiler Co. 
v. Millham, 270 P. 85, 182 Okl. 244. 


52. Colombe v. Lapier, 228 N.Y.S. 
378, 223 App.Div. 795. 


53. Ringwalt Linoleum Works v. 
Liquor, 99 A. 124, 89 N.J.Law 452. 


54 Tirre v. Bush Terminal Co., 158 
N.Y.S. 8838, 172 App.Div. 386. 


55. Johnstad v. Lake Superior 
Terminal & Transfer Ry. Co., 162 N. 
W. 659, 165 Wis. 499. 


56, Creek County v. Fobroy, 21 P. 
(2a) 1060, 163 Okl. 276; Continental 
Oil Co. v. Hayes, 11 P.(2d) 470, 157 
Okl. 142. 


57. Hyde Const. Co. v. O’Kelley, 4 
P.(2d) 759, 153 Okl. 26. 


58. Scott v. State Compensation 
Com’r, 162 S.E. 488, 111 W.Va. 454; 
State v. State Compensation Com- 
missioner, 150 S.E. 230, 108 W.Va. 68. 


59. Scott v. State Compensation 
Com’r, 162 S.B. 483, 111 W.Va. 454; 
State v. State Compensation Commis- 
sioner, 150 S.E. 230, 108 W.Va. 68. 


60. Tarascio v. S. C. Poriss Co., 164 
A. 206, 116 Conn. 707. 


61. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


62. Simmons v. Long Bell Lumber 
Co., 129 So. 168, 14 La.App. 9; Gau- 
thier v. Penobscot Chemical Fiber Co., 
113 A. 28, 120 Me. 73; McCauley v. 
Imperial Woolen Co., 104 A. 617, 261 
Pa. 312. 


Conformity of finding and evidence 
see infra § 1062. 


dence see supra § 912. 


64. King v. Alabam’s Freight Co., 
298 P. 634, 88 Ariz. 205; Johnson v. 
TT. By Stewart Const, Co,,293 °P. 20, 
37 Ariz. 250; Nelson v. Industrial 
Commission, 178 N.E. 346, 346 Ill. 82; 
Perry Coal Co. v. Industrial Commis- 
sion, 163 N.E. 681, 322 Ill. 328; Hen- 
derson v. Industrial Commission, 15 
P.(2d) 302, 80 Utah 316. 


fa] Thus (1) the industrial com- 
mission must consider all testimony 
in determining whether the em- 
ployee’s disability was due to the in- 
jury or a prior diseased condition, un- 
der the Workmen’s Compensation 
Act. Perry Coal Co..v. Industrial 
Commission, 163 N.E. 681, 332 Ill, 328. 
(2) The industrial commission in de- 
termining whether there is a connec- 
tion between injury and illness must 
consider all evidence together. Hen- 
derson v. Industrial Commission, 15 
P.(2d) 302, 80 Utah 3816. 


[b] Report of physician—It is 
competent for either party to offer 
evidence to rebut or control the clin- 
ical statements and conclusions in the 
report of an impartial physician ap- 
pointed by the industrial accident 
board, or to impeach his credibility, 
impartiality, and qualifications, but 
the exercise of, or failure to exercise, 
such rights does not affect the duty 
of the board to consider the report 
as evidence for whatever it might be 
worth. Emma’s Case, 136 N.E. 125, 
242 Mass. 408. 


65. General American Tank Car 
Corporation v. McLaughlin, 162 N.E. 
380, 87 Ind.App. 276; Martriciano v. 
Profenno, 143 A. 270, 127 Me. 549; 
Kraft v. Industrial Commission, 230 
N.W. 386, 201 Wis. 339. 


66. Caldwell v. American Mut. 


105 A. 625, 627, 98 Conn. 289 (“any 
material fact that came to his [the 
commissioner’s] official knowledge in 
his disposition of the matter was one 
that he was entitled to utilize in any 
stage of the proceedings which might 
be had before him to that end, and 
in the determination of his ultimate 
official action’). 


fa] Thus (1) an award made on 
consideration of the examining physi- 
cian’s report on claimant was held 
contrary to law,»because no opportu- 
nity was had to cross-examine the 
physician. Caldwell v. American 
Mut. Liability Ins. Co., 163 S.E. 247, 
45 Ga.App. 82. (2) Under Work- 
men’s Compensation Act (1913) § 19e, 
the industrial board, in making its 
award on statements of persons pro- 
cured without notice to, or knowledge 
of, a party, did not act within its 
powers. Bereda Mfg. Co. v. Indus- 
trial Board of Illinois, 114 N.E.. 275, 
275 ll. 514. 


67. Henry Cowell Lime & Cement 
Co. vy. State Industrial Accident Com- 
mission, 294-P.. 703, 211) Galt. 154,> 72 
A.L.R. 1118; Jack v. Morrow Mfg. 
Co., 185 N.Y.S. 588, 194 App.Div. 565; 
Abbot v. State Compensation Com!r, 
(W.Va.) 169 S.E. 1638. 


[a] Thus consideration of a writ- 
ten opinion of a physician, submit- 
ted after the close of the hearings, 
without opportunity to the employer 
for cross-examination, is an error, 
compelling reversal of the award un- 
der the Workmen’s Compensation 
Law. Jack v: Morrow Mfg. Co., 185 
N.Y.S. 588, 194 App.Div. 565. 


Ex parte statements as evidence 
generally see infra § 976. 


68. Holmes v. Communipaw Steel 
Co., 174 N.Y.S.-772, 186 App.Div. 645. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 969-973] 


claimant was not a party is not before the court for 
consideration,®® so the commissioner cannot consid- 
er evidence of a former hearing on a claim to which 
the employer was not a party,’® in the absence of 
the employer’s agreement,’1 or after denying the 
employer’s request for a transcript thereof.72 The 
court need not look to the record of a prior com- 
pensation suit to ascertain the facts unless such 
record is offered in evidence.7* In the absence of 
testimony, the board or commission may use its own 
judgment and knowledge.7* So it may take notice 
of scientifie authority and dicta™® and the proba- 
bilities of the case7® in reaching its conclusion. 
It must determine whether conditions precedent, 
entitling applicant to payment, exist,77 regardless 
of theories advanced by counsel.78§ The board or 
commission must accept as true positive unimpeach- 
ed testimony of credible witnesses unless inherently 
improbable,7® or rendered so by circumstances dis- 
closed at the hearing.8° 


[§ 970] 8. Right To Open and Close. While the 
party having the affirmative of the issue usually 
has the right to open and close,§! the rule in one 
jurisdiction that plaintiff is entitled to the opening 
and closing of the argument in every case unless 
he waives the right®? has been applied to a work- 
men’s compensation ease.8? 


[§ 971] 9. View and Inspection. Under some 
statutes an inspection of the premises where the 
accident occurred may be authorized with or with- 
out notice to the parties. Under other statutes 
it may be entirely proper for the commissioner with 

* 
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the consent,®®> or, unless waived, in the presence 


| of the parties,®® to view the locus of the accident. 


What is observed on such visit has been held to be 
evidence in the case,’ although, under some acts, 
it has been held that the information so obtained 
cannot be used as evidence.8® Whether the visit 
was without the consent or waiver of the employer 
is a substantive claim on which the employer has 
the burden of proof.*® A plaintiff in an action 
under the workmen’s compensation act cannot, be- 
fore the trial, obtain permission to visit the place 
where the accident occurred.®°® 


[§ 972] 10. Personal Examination of Claimant. 
A personal examination of the claimant by the com- 
mission®! or before the jury,®? or an examination 
by a physician under direction of the commission,®* 
may be considered, but the commission should not 
consider the results of its personal examination to 
the exclusion of the testimony of physicians.®4 


[§ 973] 11. Production and Reception of Evi- 
dence®>—a. In General... While the common-law 
rules of evidence must be observed,®® they are not 
applied with the same vigor as in common-law 
trials.27 The board or commission is under some 
statutes vested with full power to prescribe the 
nature of the evidence,?® but the rules adopted must, 
according to the general rule,®® be reasonable,! and 
cannot contain arbitrary provisions preventing the 
party from presenting complete and material 
proof.? It is the duty of the commissioner in charge 
of the hearing to see that all the evidence is brought 
before the commission which is readily available 


[a] Thus, although it was im- 
proper for the state industrial com- 
mission to base an award on answers 
by experts to hypothetical questions 
after the case was adjourned, and on 
opinions given by the chief medical 
examiner outside the hearing, such 
error was waived, where on rehearing 
the commission adverted to such evi- 
dence, and the employer and _ insur- 
ance carrier made no _ objection, 
Holmes v. Communipaw Steel Co., 174 
N.Y.S. 772, 186 App.Div. 645. 


69. Musgrave’s Case, 183 N.E. 749, 
281 Mass. 416; May v. Meade, 210 N. 
W. 305, 236 Mich. 109. 


70. Fox West Coast Theatres Vv. 
Industrial Commission, 7 P.(2d) 582, 
39 Ariz. 442; Henry Cowell Lime & 
Cement Co. v. State Industrial Acci- 
dent Commission. 294 P. 703, 211 Cal. 
T5472 UA LR L118: 


71. Henry Cowell Lime & Cement 
Co. v. State Industrial Accident Com- 
mission, supra. 

72. Fox West Coast Theatres v. 
Industrial Commission, 7 P.(2d) 582, 
39 Ariz. 442. 

73. Paramount Coal Co. v. Wil- 
liams, 108 So. 7, 214 Ala. 394. 


74, Hurwitz’ Case, 182 N.E. 832, 
280 Mass. 477; Percival’s Case, 167 N. 
E. 352, 268 Mass. 50, 63 A.L.R. 1237; 
Carossino’s Case, 167 N.E. 350, 268 
Mass. 35: O’Reilly’s Case, 164 N.E. 
440, 265 Mass. 456. 


75. Chiulla de Luca v. Board of 
Park Com’rs of City of Hartford, 107 
A. 611, 94 Conn. 7 


76. Calabrese v. Locke, 56 F.(2d) 
458. 


77. Stanley v. Industrial Commis- 
sion, 8 P.(2d) 770, 79 Utah 228. 


78. Stanley v. Industrial Commis- 


% 


sion, supra. 


79. Manley v. Harvey Lumber Co., 
221 N.W. 913, 175 Minn. 489. 


[a] Rejection of testimony.—Rule 
that not all of witness’ testimony is 
to be rejected, because willfully false 
on material point, applies to proceed- 
ings before Industrial Accident 
Board. Weir’s Case, 147 N.E. 561, 252 
Mass, 236. 


80. Manley v. Harvey Lumber Co., 
supra. 


81. See Trial § 69. 
82. See Trial § 69. 


83. Ex parte Wooaward Iron Co., 
102 So. 103, 212 Ala. 220. 


84. International Harvester Co. v. 
Industrial Commission, 147 N.W. 53, 
157 Wis. 167, Ann.Cas.1916B 330. 


85. Marchavich’s Case, 124 A. 209, 
123 Me. 495; Hutchinson v. Bangor 
Be SC ACIS Co., 122 A. 626, 123 

e. : 


86. Marchavich’s Case, 124 A. 209, 
123 Me. 495; Wutchinson vy. Bangor 
nee epee tae Y Co., 122 A. 626, 123 

e. : 


87. Ethel D. Co. v. Industrial Ac- 
cident Commission of California, 
(Cal.App.) 21 P.(2d) 601. 


88. Hutchinson y. Bangor Ry. & 
Electric Co., 122 A. 626, 123 Me. 250. 


89. Marchavich’s Case, 124 A, 209, 
123 Me. 495. 


Burden of proof generally see su- 
pra § 866. 

90. Stychlinsky v. Canadian Steel 
Foundries, 20 Que.Pr. 130. 


91. Peabody Coal Co. v. Industrial 
Commission, 139 N.E. 7, 308 Ill. 133; 


Wilkinson v. Johnson City Shale 
Brick Corporation, 299 S.W. 1056, 156 
Tenn. 373 [mod on other grounds 2 
S.W.(2d) 89, 156 Tenn. 3738]. 


92. Union Indemnity Co. v. Drake, 
42 S.W.(2d) 839, 841. 


93. Meek v. Wheeler, Kelly & Hag- 
ny Inv. Co., 251 P, 184, 122 Kan. 69. 


94. Schermerhorn v. General Elec- 
oie Co., 186 N.Y.S. 835, 195 App.Div. 


95. Admissibility of evidence see 
supra §§ 885-911, 


96. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 687, 320 Ill. 281. 


97. Idaho.—Wilson_ vy. Standard 
Oil Co,, 2738 P. 758, 47 Idaho 208. 


Ind.—Inland Steel Co. v. Pigo, 182 
N.E. 279, 94 Ind.App. 659; John C. 
Groub Co. v. Brock, 180 N.E. 923, 94 
Ind.App. 346; United Paperboard Co. 
Semel 117 N.E. 276, 65 Ind.App. 


Iowa.—Hinrichs vy. Davenport Lo- 
comotive Works, 214 N.W. 585, 203 
Iowa 1395. 


Ky.—Valentine v. Weaver, 228 S.W. 
LOS Cs) TOW elven S75 


Pa.—Johnston v. Payne-Yost Const. 
Co., 141 A. 481, 292 Pa. 509. 


: pe rame aaerite generally see supra 


98. Danziger v. Industrial Acci- 
dent Commission, 292 P. 525, 109 Cal. 
App. 71. 


99. See supra § 669. 


1.. Coatta v. Antrim Iron Co., 232 
N.W. 227, 251 Mich. 300. 


2. Coatta v. Antrim Iron Co., su- 
pra. 
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and necessary in order to reach an intelligent and 
just conclusion.? Further a commission, in making 
an award, is not bound to make it solely on the 
basis of the facts stipulated by the parties, but may 
take further evidence.* 


[§ 974] b. Right To Introduce. As claimant is 
-entitled to every opportunity to present his claim,° 
and the opposite party to present his defense,® 
each party is entitled to introduce such relevant 
and material evidence as he may desire.? Thus 
claimant should be given an opportunity to intro- 
duce evidence of relevant and material facts which 
logically tend to prove the issues involved, and are 
not excluded by some rule of law,® and it.is error 
for the commission to deny him an opportunity to 
present further testimony prior to the last and final 
award in the cause.? Any party to a proceeding be- 
fore the board or commission is entitled to an op- 
portunity to meet such evidence as the board or 
commission may consider and rely on in making its 
findings and decision,?® but the denial by the board 
of motion of insurer to submit further testimony to 
impeach evidence of codefendant employers, being 


after consideration of motion and affidavits, issxtot™ 


an abuse of discretion.1: If the commission grants 
additional time to present evidence, it is error to 
enter an award without hearing such evidence,*? 
or giving reasonable time for presentment thereof.** 
So, as the attorney for applicant is entitled to rely 
on a stipulation to take further testimony, he is not 
required to make a statement to the commission of 
what he proposes to prove by witnesses he desires 
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to produce, and his request to produce further evi- 
dence should be granted.‘¢ Where a rule of the 
board provides that it may refuse to hear more than 
three witnesses produced by the same party to 
prove the same fact, it is not error to refuse to hear 
a fourth witness to prove substantially the same fact 
as has been testified to by three witnesses, previ- 
ously heard.15 A commission does not exceed its 
powers. in excluding testimony of physicians not 
called as witnesses until application for review sev- 
eral days after award.1*. In determining the per- 
centage of disability suffered by the employee, caus- 
ing no loss of earning power, the commission need 
not hear testimony.?7? 


[§ 975] ce. Formal Introduction, Any report 
which is on file with the board or commission may 
be acted on without its formally “being put in evi- 
dence.18 However, no probative weight can be giv- 
en to a report unless it is used as evidence.?® 


[§ 976] d. Taking Ex Parte. As a general rule 
an ex parte statement cannot be considered by the 
board or commission as evidence.?° It has even 


“been held that the rule applies notwithstanding 


counsel’s waiver of the right to ecross-examine.*+* 
The board or commission may, however, be express- 
ly authorized to take testimony on its own motion 
without notice to either party,?2 or to inspect the 
time book and pay rolls of the employer,?* but any 
such evidence taken ex parte must be preserved and 
placed before the parties in order that they may 
have an opportunity to meet it.?4 


8. Tirre v. Bush Terminal Co., 158 
N.Y.S. 883, 172 App.Div. 386; Spencer 
v. Industrial Commission, (Utah) 20 
P.(2d) 618. 


[a] In Puerto Rico a final decision 
of the commission is not necessarily 
erroneous because rendered without a 
report of the agriculture and labor 
department as required by the act, 
the commission being empowered to 
make an independent investigation. 
Rivera v. Workmen’s Relief Commis- 
sion, 29 Porto Rico 367. 


4. Frankfort Gen. Ins. Co. v. Pills- 
bury, 159 P. 150, 173 Cal. 56. 


5. Forrester v. Marland, 
302, 142 Okl. 193. 


6. Forrester v. Marland, supra. 


7. Stanolind Pipe Line Co. vy. Geur- 
in, 19 P.(2d) 139, 162 Okl. 71. 


8. Moran v. New York, N. H. & H. 
R. Co., 140 A. 818, 107 Conn. 454; Stan- 
olind Pipe Line Co. v. Geurin, 19 P. 
(2d) 139, 162 Okl. 71. 


{a] Thus, claimant could offer rel- 
evant, material, and competent evi- 
dence to prove that deceased died 
from an injury arising out of and in 
the course of employment, regardless 
of an interstate commerce question. 
Moran v. New York, N. H. iv 
Co., 140 A. 818, 107 Conn. 454. 


9. Forrester v. Marland, 286 P. 
302, 142 Okl. 198. 


10. Spencer v, Industrial Commis- 
sion, (Utah) 20 P.(2d) 618. 


11. Flynn v. Carson, 243 P. 818, 
42 Idaho 141. 


12. Stanolind Pipe Line Co. v 
Geurin, 19 P.(2d) 139, 162 Okl. 71. 


13. Stanolind Pipe Line Co. v. 


286 P. 


‘taken, 


Geurin, supra. 


14. McVicar v. Industrial Commis- 
sion of Utah, 191 P. 1089, 56 Utah 342. 


15. S. J. Peabody Lumber Co. v. 
Miller, 183 N.E. 591, 77 Ind.App. 251. 


16. Waring v. Metropolitan Life 
ins: Co., 89 S.W.(2d) 418, 225 Mo.App. 


17. Carr v. John W. Rowan Plas- 
tering Co., (Mo.App.) 55 S.W.(2d) 
727. 


18. New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284: P. 334, 
86 Colo. 580; Emma’s Case, 136 N.E. 
125, 242 Mass. 408; In re Carroll, 114 
N.E. 285, 225 Mass. 203; FEF. Eggers 
Veneer Seating Co. v. Industrial Com- 
mission of Wisconsin, 170 N-W. 280, 
168 Wis. 377. 


[a] hus (1) the report of an im- 
partial physician having been asked 
for by the industrial board, under 
Workmen’s Compensation Act § 9, and 
copies having been transmitted to the 
parties, its admissibility did not de- 
pend on a formal offer of proof, and 
it was before the full board for con- 
sideration in connection with all the 
evidence, notwithstanding § 10, mak- 
ing the admission of further evidence 
discretionary. Emma’s Case, 136 N. 
BH. 125, 242. Mass. 408. (2) An em- 
ployer’s objection that a report of an 
accident, which it had made, was not 
formally offered in evidence before 
the industrial commission, is not well 
since the employer is fully 
aware of the contents of the report. 
F. Eggers Veneer Seating Co. v. In- 
dustrial Commission of Wisconsin, 170 
N.W. 280, 168 Wis. 377. 


19. Emma’s Case, 
242 Mass. 408. 


136 N.E. 125, 


[a4] Thus, under Workmen’s Com- 
pensation Act § 9, providing for the 
appointment of an impartial physician 
and for the admission of the report 
in evidence, when copies have been 
furnished the parties, the industrial 
accident board or a single member 
can give no probative weight to such 
report, unless used as evidence. Em- 
ma’s Case, 136 N.E. 125, 242 Mass. 408. 


20. Ruda vy. Industrial Board of 
Illinois, 119 N.E: 579, 283 ‘Tll. 550; 
Bereda Manufacturing Co. v, Indus- 
trial Board of INinois, 114 N.E. 275, 
275 Ill. 514; EF. W. Merrick, Inc. v. 
Cross, 289 P. 267, 144 Okl. 40; Stand- 
ard Coal Co. v. State Industrial Com- 
mission, 281 P. 966, 139 Okl. 269; 
Jones v. United Iron & Metal Co., 99 
Pa.Super. 394. 


[a] Reports of physicians.—Gan- 
nuzzi v. Foxwood Const. Co., 207 N.Y. 
S. 368, 211 App.Div. 637; Stimal v. 
Jewett & Co., 190 N.Y.S. 889, 198 App. 
Div. 427; F. W. Merrick, Inc. v. Cross, 
289 P. 267, 144 Okl. 40; Standard Coal 
Co. v. State Industrial Commission, 
281 P. 966,°139 Okl. 269. 


21. Kovach v. Union Drawn Steel 
Co., 99 Pa.Super. 302. 


22. International Harvester Co. v. 
Industrial Commission, 147 N.W. 53, 
157 Wis. 167, Ann.Cas.1916B 330. 


23. International Harvester Co. v. 
Industrial Commission, supra. 


24. Gauthier v. Penobscot Chemi- 
cal Fiber Co., 11338A. 28,.120 Me. 73; 
International Harvester Co. v. Indus- 
trial Commission, 147 N.W. 538, 157 
Wis. 167, Ann.Cas.1916B 330. See 
also Pacific Coast Casualty Co. v. 
Pillsbury;) R163 Pee 24 Th Cole aesiie 
(holding that, in a proceeding under 
the Workmen’s Compensation Act, 
for compensation for an additional 
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[§ 977] e. Order of Proof. The order in which 
opinion evidence as to the cause of the employee’s 
death is introduced in compensation proceedings is 
immaterial.?> 


[§ 978] f. Reopening Hearing. While it has 
been held that the commission is not required to 
reopen the proofs after the day set for the hearing 
te allow the introduction of additional evidence,?® 
it has also been held that before making the award 
the proceedings may be reopened to take further 
evidence.2? Thus the proceedings may be reopened 
to take further evidence as to the fact of employ- 
ment of the workman,?* as to decedent’s wages,?® 
or contribution to plaintiff’s support.2° If the board 
or commission is in doubt as to the effect of testimo- 
ny as to the cause of death, it may consult an un- 
biased expert, and as a result thereof order a new 
hearing. Where a proceeding is opened for the 
purpose of permitting the employer to cross-exam- 
ine claimant and introduce evidence in chief, no 
error is committed by not compelling elaimant to put 
in anew his evidence.°?. An insurance earrier, which 
had received no notice of, and was not represented 
at, the hearing is not entitled to a reopening of the 
ease on the ground that a deposition introduced at 
the hearing was inadmissible as hearsay, where it 
did not offer to rebut the matters contained in the 


disability from the slipping of a bone 
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deposition. 


[§ 979] g. Effect of Evidence Admitted without 
Objection. Incompetent evidence received without 
objection in a compensation case may be consid- 
ered.24 Thus hearsay statements of the employee, 
admitted without objection, must be accepted as any 
other evidence of the fact of the alleged injury*® or 
the cause of death.?* Declarations of a deceased 
employee regarding the cause of the wound admit- 
ted by tacit agreement should be considered by com- 
pensation authorities on the issue of suicide.*7 


[§ 980] 12. Taking and Use of Depositions. 
Where the board is authorized to take depositions, 
such depositions will not be considered where the 
notice of intention to take them is insufficient.*& On 
the commission’s countermanding order to take a 
deposition in a compensation proceeding, the em- 
ployer is entitled to notice,?® and such notice is not 
waived where the employer formally petitions for 
rehearing.*° 


Letters rogatory. Under a statute authorizing 
a board or commission to adopt rules and regula- 
tions not inconsistent with law for the governing 
of its own organization and procedure,‘ such board 
or commission has no authority to issue letters rog- 
atory.*? 


could not issue in such cases. In re 


broken in an original injury, unsworn 
opinion evidence, given without in- 
formation to the employer or insurer 
that it was to be offered to the board 
or that it was filed, and without op- 
portunity to interrogate such witness, 
or to make further proof that the 
slipping of the bone was not due to 
natural causes, should not have been 
considered by the board, or by the 
supreme court on a review of its 
award). 


[a] Reason for rule.—‘‘'The hear- 
ing before the Commission is the 
only one either party ordinarily ever 
gets on the merits. Once the award 
is made, except in cases of fraud, 
relief can be had only because of 
jurisdictional errors or errors of law. 
The statute carefully provided for 
one full and fair hearing on merits. 
This necessarily included the right 
on the part of both parties to know 
what the testimony taken without 
notice tended to prove. Otherwise it 
could not be met, no matter how suc- 
cessfully the party against whom it 
operated might meet it if he knew 
what it was. To dispel any doubt 
about the matter, the statute requir- 
ed all the evidence not taken at the 
original hearing to be laid before 
the Commission before the final hear- 
ing ended. This necessarily implies 
that the testimony taken ex parte is 
Jaid before the parties. Once filed 
with the Commission it becomes a 
public record which either party may 
examine and the law clearly contem- 
plates that the parties shall have 
the right to meet any new matter.” 
International Harvester Co. v. Indus- 
trial Commission, 147 N.W. 53, 157 
Wis. 167, 173, Ann.Cas.1916B 330. 


25. Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 352 
Ti). 405: 


26. Redfield v. 
men’s Compensation Mut. 
150 N.W. 362, 183 Mich. 633. 


27. Morgannelli’s Estate v. City of 
Derby, 135 A. 911, 105 Conn. 545. See 
Hanson v. North Dakota Workmen’s 
Compensation Bureau, 218 N.W. 215, 


Michigan Work- 
ins 3Co:, 


‘ 


bureau has duty to consider and pass 
on additional proof in support of 
claim filed pursuant to statute). 
28. Manning v. Woodland Tobacco 
Co..155) A. 61,113 Conn, 282, 


29. Philps v. Guy Drilling Co., 79 
So. 549, 143 La. 951. 


30. Philps v. Guy Drilling Co., su- 
pra. 
31. Carlin v. Coxe Bros. & Co., 117 


A. 405, 274 Pa. 38. 


_32. Pellett v. Industrial Commis- 
sion of Wisconsin, 156 N.W. 956, 162 
Wis. 596, Ann.Cas.1917D 884. 


33. Ocean Accident & Guarantee 
Corporation v. Industrial Commis- 
sion, 182 P. 35, 180 Cal. 389. 


34. Ford v. A. BE. Dick Co., 185 A. 
903, 288 Pa. 140. 


35. Ascher Bros. Amusement En- 
terprises v. Industrial Commission, 
142 N.B. 488, 311 Ill. 258; Kaufman 
ae Co. v. Griffith, 139 A. 548, 154 


_36. Kivish vy. Industrial Commis- 
sion, 143 N.E. 860, 312 Ill. 311. 


37. Ford v. A. E. Dick Co., 135 A. 
908, 288 Pa. 140. 


38. Burke v. City of Detroit, 194 
N.W. 407, 223 Mich. 493; Hamilton 
ene ea Co., 162 N.W. 289, 195 Mich. 


39. Union Lumber Co. vy. Industrial 
Accident Commission of California, 
12 P.(2d) 1047, 124 Cal.App. 584. 


40. Union Lumber Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, supra. 


41. See supra § 669. 


42. Carvalho v. Cass Putnam Hotel 
Co., 215 N.W. 21, 239 Mich. 508. 


[a] In Massachusetts (1) before 
the enactment of St. (1915) c¢ 275, 
there was no special provision for the 
taking of depositions in foreign coun- 
tries in workmen’s compensation 
eases. In re Derinza, 118 N.E. 942, 
229 Mass. 435. (2) Letters rogatory 


Martinelli, 106 N.E. 557, 219 Mass. 58. 
(3) The statute inferentially recog- 
nized the rule that letters rogatory 
must emanate from the courts, and 
did not confer that power on the in- 
dustrial accident board, but author- 
ized the superior court of any county 
on written request of the industrial 
accident board to issue proposed com- 
missions or letters rogatory to obtain 
the testimony of monresident wit- 
nesses. In re Derinza, supra. (4) 
The application under the _ statute 
must be in writing. In re Derinza, 
supra. (5) It cannot be made by the 
secretary of the industrial board on 
its behalf. In re Derinza, supra. (6) 
However, the omission of the indus- 
trial accident board to make written 
request for deposition in a foreign 
country, as required by statute, could 
be cured by filing of a written request 
and allowance by the superior court 
nune pro tunc. In re Derinza, supra. 
(7) And where the industrial acci- 
dent board did not request in writing 
commission to take deposition in a 
foreign country, as required by stat- 
ute, but no objection was made to the 
form of the deposition until it was 
offered in evidence before an arbitra- 
tion committee, the deposition was 
admissible. In re Derinza, supra. (8) 
Ordinarily the decision whether the 
deposition ought to issue rests with 
the board or any member of it. In re 
Derinza, supra. (9) There is no nec- 
essary incompatibility between a duty 
imposed on an arbitration committee 
of passing on rights of dependents 
and insurer and preparation of in- 
terrogatories to the widow of a de- 
ceased employee, resident in a foreign 
country, by the secretary of the in- 
dustrial accident board at the request 
of the arbitration committee. In re 
Derinza, supra. (10) Averments in 
the motions to take depositions are 
not evidence, and cannot be taken as 
true. - Perotti’s Case, 123 N.E) 776, 
233 Mass. 297. 


{b] In Michigan, in proceedings 
for an award of workmen’s compen- 
sation to the widow of a deceased em- 
ployee, an ex parte deposition taken 
in Austria without letters rogatory 
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[§ 981] 18. Summoning and Examination of 
Witnesses—a. Summoning. A board or commis- 
sion has power to summon witnesses,** and it may 
do this of its own motion,4* but is not required to 
do so.*5 It is only done where the commission finds 
the parties unable or unwilling to produce testimony 
necessary to the decision of the case,*® and where 
a party has full opportunity to produce his own 
witnesses, he cannot complain because the commis- 
sion does not relieve him from the burden.*? 


[§ 982] b. Examination.*® Where the’ parties 
are represented by attorneys, either before the ar- 
bitrator or the commission, it should generally be 
left to the attorneys to question the witnesses,*® 
but it may be permissible for the arbitrator or the 
commission to ask occasional questions for the pur- 
pose of clearing up doubtful matters,°° although 
even under such circumstances it would generally be 
better practice for the arbitrator or the commission 
to suggest to counsel that further examination be 
made on such doubtful points.*1 However, it has 
been held that the fact that the commissioner took 


the witnesses out of the hands of plaintiff’s counsel. 


and examined them himself was not an arbitrary 
abuse of discretion.52 As the board or commission 
may make the investigation in such manner as in 
its judgment is best calculated to ascertain the sub- 
stantial rights of the parties,®? it has discretion to 
ask or allow leading questions,®¢ even over objec- 


or notice as required by rules of the 
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tions made at the time,5® and the fact that evidence 
is elicited by leading questions affects only its 
weight,®* but in a direct examination of a witness 
by counsel or the commission, leading questions re- 
lating to a material and disputed point. or issue 
should be avoided,®? unless circumstances or con- 
ditions are apparent justifying one asking leading 
questions of his own witness. Questions calling 
for the mere conclusion of a witness as to an ulti- 
mate fact or finding exclusively within the province 
of the commission to determine or deduce,°® such as 
whether the injury occurred in the course of the 
employment,®® should be avoided. A board or com- 
mission conducting a hearing under the act has pow- 
er in a proper case to adjudge a witness in con- ~ 
tempt.*? eg, 


[§ 983] 14. Questions of Law and Fact*®?—a. In 
General. Whether questions as to particular mat- 
ters are questions of law, or fact, or mixed ques- 
tions of law and fact is herein discussed.*% The 
province and function of particular bodies or of- 
ficials of determining such questions in an action 
or proceeding for compensation under compensa- 


‘tion statutes is elsewhere considered.®* 


[§ 984] b. Mixed Questions of Law and Fact.®® 
Whether the employer and employee made an agree- 
ment as to compensation to be paid is a mixed ques- 
tion of law and fact.°* Whether a person perform- 
ing services is an employee®’ or an independent ¢on- 


industrial accident board is inadmis- 
sible, and a decree of compensation 
thereon cannot be sustained. Lobu- 
zek v. American Car & Foundry Co., 
161 N.W. 139, 194 Mich. 533. 


43. Nega v. Chicago Railways Co., 
148 N.E. 250, 317 Ill. 482; Dosen v. 
East Butte Copper Mining Co., 254 
P. 880, 78 Mont. 579; In re Hayes, 156 
Si 17911200 N.C. 1335073 ALR. 1179; 
Texas Employers’ Ins. Ass’n v. Roach, 
(Tex.Commn.App.) 222 S.W. 159. 


44, Nelson v. Industrial Accident 
Commission, 204 P. 28, 55 Cal.App. 
681. 


45. Nelson v: Industrial Accident 
Commission, supra. 


46. Nelson vy. Industrial Accident 
Commission, supra. 

47. Nelson v. Industrial Accident 
Commission, supra. 

48. Harmless error in examination 
of witnesses see infra § 1270. 


49. Heyworth v. Industrial Com- 
mission, 151 N.E. 920, 321 Ill. 298. 


50. Heyworth y. Industrial Com- 
mission, supra. 

51. Heyworth vy. Industrial Com- 
mission, supra. 


52. Longobardi v. Sargent & Co., 
124 A. 13, 100 Conn. 383. 


53. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 


54. Savage Mfg. Co. v. Magne, su- 
pra; Beaver City v. Industrial Com- 
mission of Utah, 245 P. 378, 67 
Utah 8. 


55. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 


56. Gailey v. State Workmen’s Ins. 
Fund, 133 A. 498, 286 Pa. 311. 


| Son, 


57. Beaver City v. Industrial Com- N.Y.—Meo v. Bloomgarden, 261 N. 


mission of Utah, 245 P. 378, 67 Utah 8. 


58. Beaver City v. Industrial Com- 
mission of Utah, supra. 


59. Beaver City v. Industrial Com- 
mission of Utah, supra. 


60. Beaver City v. Industrial Com- 
mission of Utah, supra. 


61. In re Hayes, 156 S.E. 791, 200 
N.C2 438, 73) AcTsR.: 1179: 


62. Questions of law and fact in 
ae trials generally see Trial §§ 313- 
oJ. 

63. See infra §§ 984-1029. 

64 See infra §§ 1031, 1033. . 


65. In civil trials generally see 
Trial § 314. 


66. E. I. Du Pont De Nemours 
Powder Co. v. Spocidio, 101 A. 407, 90 
N.J.Law 438. 


67. Cal.—Hillen v. Industrial Acc. 
Commission, 250 P. 570, 199 Cal. 577; 
Skillman v. Industrial Accident Com- 
mission, (App.) 21 P.(2d) 658; Metro- 
politan Casualty Ins. Co. v. State In- 
dustrial Accident Commission, 4 P. 
(2d) 190, 117 Cal.App. 369; Johnson 
v. Department of Industrial Rela- 
tions, Division of Industrial Acci- 
dents and Safety, 281 P. 440, 101 Cal. 
App. 1; Employers’ Liability Assur. 
Corporation Limited, of London, 
England v. Industrial Accident Com- 
mission of California, 267 P. 922, 92 
Cal.App. 119. 


Ind.—Columbia School Supply Co. 
v. Lewis, 115 N.E. 103, 63 Ind.App. 
386. 


Mich.—Brower v. W. H. Isgrigg & 
185 N.W. 664, 216 Mich. 365; 
Tuttle v. Embury-Martin Lumber Co., 
158 N.W. 875, 192 Mich. 385, Ann.Cas. 
1918C 664. 


*By FRANK L. MORGINSON (8§ 983-1029). 


Y.S. 279, 237 App.Div. 325. 


Okl.—Texas Pacific Coal & Oil Co. 
v. Fisher, 299 P. 219, 149 Okl. 102. 


Tenn.—Alsup. v. Murfreesboro 
Bread & Ice Cream Co., 56 S.W.(2d) 
746, 165 Tenn. 591. 


Utah.—Rockefelier v. Industrial 


Commission of Utah, 197 P. 1038, 58 
Utah 124> 


[a] Rule explained.—‘Where the 
evidence with respect to the relation 
under investigation is oral, as here, 
and is sufficient to establish the ex- 
istence of some relation, and if it be 
uncontradicted and reasonably sus- 
ceptible of but a single inference, the 
question of what relation is thereby 
shown to exist is a law question; but 
if the evidence is conflicting, or is 
such that different deductions may 
reasonably be drawn therefrom lead- 
ing to different conclusions as to what 
relation is established, it is a ques- 
tion of fact, in the sense that the 
triers of the facts must determine 
the facts and draw the inferences and 
make the deductions. But even in 
such case, in order that the ultimate 
question of what relation is shown to 
exist may be determined, there must 
be applied to the facts, after they are 
so ascertained, including inferences 
and deductions reasonably drawn, a 
certain legal standard and certain le- 
gal principles, and hence a question 
of law is involved. It follows that 
the ultimate question of whether a 
person is an employee - under 
certain facts involves a law ques- 
tion.’”’ Columbia -School Supply Co. 
v. Lewis, 115 N.E. 103, 104, 63 Ind. 
App. 386. 


[b] Whether work being done at 
time of injury (1) was within a con- 
tract claimant had taken over from 
defendant as an independent contrac- 
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tractor®® or is excluded by the compensation stat- 
ute,°® ordinarily is a mixed question of law and 
fact. So, whether a case is within admiralty ju- 
risdiction,7° or whether a claimant in a proceeding 
or action for compensation is a dependent within 
the meaning of the compensation statutes’! is a 
mixed question of law and fact. Whether an injury 
is the result of an accident within the meaning of 
compensation acts is a mixed question of law and 
fact,72 unless the facts are ascertained or deter- 
mined, in which case it is a question of law.’? 
Whether the accident in question arose out of or 
in the course of the employment is a mixed ques- 
tion of law and fact,7* and not one purely of fact."® 
So whether the injury was due to a deliberate and 
reckless indifference to danger on the part of the em- 
ployee is a mixed question of law and_ fact."® 
Whether the injury or death was intentionally self- 
inflicted so as to bar recovery of compensation is a 
mixed question of law and fact.77 Whether the 
conduct of the workman in not using a safety de- 
vice furnished him amounts to a willful failure or 
to a refusal so as to constitute willful misconduct 
within the meaning of the compensation act is a 
mixed question of law and fact.78 Whether the 
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policy of insurance was in force at the time of the 
accident is a mixed question of law and fact.*® 
However, whether the evidence is sufficient to sus- 
tain findings of fact is not a mixed question of law 
and fact.®° 


[§ 985] c. Particular Questions of Law or Fact 
—(1) Construction of Statutes.81 The construction 
to be given the compensation act is a question of 
law.8? 


[§ 986] (2) Place of Contract. The question as 
to the place where the contract of hire was made, 
within the meaning of provisions of the compen- 
sation acts that an employee who has been hired 
in one jurisdiction and has received injury in an- 
other may seek compensation under the compensa- 
tion act in the jurisdiction in which the contract of 
hire was made, is a question of law, when the ev- 
idence is undisputed,®* and not a question of fact,’ 
albhong there is authority that it is a question of 

act,2° 


[§ 987] (3) Employment in Interstate Com- 
merce. Where the facts are conceded,®* or undis- 


tor, or was within an additional con- 
tract of employment by the hour, was 
one of law and fact (Brower v. ‘ 
H. Isgrigg & Son, 185 N.W. 664, 216 
Mich. 365), (2) construction of the 
contract being one of law (see infra 
€ 990), (3) and what plaintiff was do- 
ing, and whether such work came 
within the contract, being a mixed 
question of law and fact (Brower v. 

H. Isgrigg & Son, supra). (4) 
However, where the contract is un- 
certain or ambiguous and extraneous 
facts and circumstances are resorted 
to, construction of the contract be- 
comes a question of mixed law and 
fact. Mobley v. J. S. Rogers Co., 119 
N.E. 477, 68 Ind.App. 308. 


Whether person performing serv- 
ices is employee as question of law 
or fact see infra §§ 990-995. 


68. Metropolitan Casualty Ins. Co. 
v. State Industrial Accident Com- 
mission, 4 P.(2d) 190, 117 Cal.App. 
369; Columbia School Supply Co. v. 
Lewis, 115 N.E. 103, 63 Ind.App. 386; 
Holbrook v. Olympia Hotel Co., 166 
N.W. 876, 200 Mich. 597; Texas Pacific 
Coal & Oil Co. v. Fisher, 299 P. 219, 
149 Okl. 102; Producers’ Lumber Co. 
v. Butler, 209 P. 738, 87 Okl. 172. 


Whether person performing serv- 
ices is independent contractor as 
question of law or fact see infra § 
994. 


69. Skillman v. Industrial Acci- 
dent Commission, (Cal.App.) 21 P. 
(2d) 658. 


70. Baltimore Dry Docks & Ship- 
building Co. v. Hoffman, 120 A, 227, 
142 Md. 73. 


71. King v. Illinois Steel Corpora- 
tion, 176 N.E. 161, 92 Ind.App. 456; 
In re Carroll, 116 N.E. 844, 65 Ind.App. 
146; Williams’ Case, 120 A. 620, 122 
Me. 477; MacDonald v. Pocahontas 
Co., 112 A. 719, 120 Me. 52. 


Whether claimant is a dependent 
as a question of law or fact see infra 
§§ 997-999. 


72. Westman’s Case, 106 A. 532, 
118 Me. 133; Schmoll v. Weisbrod & 
Hess Brewing Co., 97 A. 723, 89 N.J. 
Law 150; Bryant v. Fissell, 86 A. 
458, 84 N.J.Law 72; Heiselt Const. 
Co. v. Industrial Commission of Utah, 
197 P. 589, 58 Utah 59, 15 ALR. 799. 


« 


Whether injury is result of accident 
as question of law or fact see infra § 
1002. 


73. See infra § 1002. 


74. Md.—lLancaster v. Celanese 
Corporation of America, 163 A. 209, 
163 Md. 516; Harrison vy. Central 
Const. Corporation, 108 A. 874, 135 
Md. 170. 


Mich.—Borck v. Simon J. Murphy 
Co., 171 N.W. 470, 205 Mich. 472. 


N.J.—Foley v. Home Rubber Co., 
99 A. 624, 89 N.J.Law 474 [aff 102 A. 
1053, 91 N.J.Law 323]; Schmoll v. 
Weisbrod, etc., Brewing Co., 97 A. 723, 
89 N.J.Law 150; Smith v. Corson, 93 
A. 112, 87 N.J.Law 118. 


N.C.—Ridout v. Rose’s 5-10-25 Cent 
Stores, 171 S.E. 642, 205 N.C. 428; 
Winberry v. Farley Stores, 167 S.E. 
475, 204 -N.C. 79; Hunt v. State, Ad- 
jutant General’s Department, 161 S.E. 
208, 201 N.C. 707; Moore v. State, 156 
S.BE. 806, 200 N.C. 300;; Harden v. 
Thomasville Furniture Co., 155 S.E. 
%28,. 199) IN. Ce 733s 


Okl1.—Farmers’ Gin Co. v. Cooper, 
294 P. 108, 147 Okl. 29. 


Or.—Stark v. State Industrial Acci- 
aout Commission, 204 P. 151, 103 Or. 


Pa.—Schott v. Pennsylvania R. Co., 
76 Pa.Super. 582. 


Va.—Clinchfield Carbocoal Corpora- 
tion v. Kiser, 124 S.E. 271, 189 Va. 451. 


Whether accident arose out of or 
in the course of the employment as 
question of law or fact see infra §§ 
1004-1010. 


75. Schott v. Pennsylvania R. Co., 
76 Pa.Super. 582. 


76. Shockley y. King, 117 A. 280, 
31 Del. 606. 


77. See case infra this note. 


[a] Attempted suicide.—Whether 
the injured employee suffered the in- 
juries by reason of an attempted sui- 
cide is a mixed question of law and 
factinebord -v. AD bstDick-Go., 135%A. 
903, 288 Pa. 140. 


78. Lobdell Car Wheel Co. v. Su- 
bielski, 125 A. 462, 32 Del. 462; Has- 
kell & Barker Car Co. v. Kay, 119 N. 


| sented by the act to such facts. 


K. 811, 69 Ind.App. 545. 


{a] Rule explained.—(1) “In de- 
termining whether or not an injury 
to an employee has or has not been 
due to a willful misconduct requires 
that certain principles of law be ap- 
plied to the case, and, therefore, the 
determination of the question would 
appear to be a conclusion of law, and 
the question in its entirety to be a 
question of both law and fact.” Lob- 
dell Car Wheel Co. v. Subielski, 125 A. 
462, 463, 32 Del. 462. (2) It involves 
the determination of the fact from 
the evidence, which is usually the ex- 


|.clusive province of the board, and 


the application of the law as repre- 
Has- 
kell & Barker Car Co. v. Kay, 119 N. 
E. 811, 69 Ind.App. 545. 


Willful misconduct as question of 
law or fact see infra § 1011. 


79. Whipple v. State Industrial 
Accident Commission, 298 P. 832, 113 
Cal.App. 535. 


80. State v. District Court of Ram- 
rae County, 172 N.W. 133, 142 Minn. 


81. General rules of construction 
of compensation acts see supra §§ 65— 


82. Rakiec vv. Delaware, etc, R. 
Co., (N.J.) 88 A. 953; Zappala v. In- 
dustrial Ins. Commn., 144 P. 54, 82 
Wash. 314, L.R.A.1916A 295; Radtke 


Bros. v. Industrial Commission of 
Wisconsit: 183 N.W. 168, 174 Wis. 


83. Texas Employers’ Ins. Ass’n v. 
pger es (Tex.Civ.App.) 56 S.W.(2d) 


What law governs when contract 
made in one jurisdiction and injury 
phi aM in another see supra §§ 45— 


84. Texas Employers’ Ins. Ass’n y. 


oa” (Tex.Civ.App.) 56 S.W.(2d) 
85. Wadley v. Employers’ Liabil- 


ity Assur. Corporation, 37 S.W.(2d) 
665, 225 Mo.App. 631. 


86. Morrison yv. Terminal R. R. 
Ass’n, (Mo.App.) 57 S.W.(2d) 775. 
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puted,’? or not in controversy,®® whether the em- 
ployment was in interstate commerce, within the 
meaning of the rule denying compensation under 
the compensation act to an employee engaged in 
employment in interstate commerce, is a question 
of law, and not one of fact,®® although it has been 
held that such question is one of fact.°° 


[§ 988] (4) Employments Included.®°1 Whether 
or not the business of the employer is one within 
the terms of the compensation act is a question of 
fact,®? but where the facts establishing the char- 
acteristics of the employment are clear, the ques- 
tion is one of law.®? So, whether an employment 
is hazardous®* or extrahazardous®® within the mean- 
ing of the act is a question of fact, but whether a 
claimant was engaged in a hazardous occupation 
within the meaning of the compensation statutes 
is a question of law.°® Whether the injured person 
was injured in the course of farm labor, within the 
meaning of the exception in the compensation acts, 
is strictly one of fact.®7 


[§ 989] (5) Employers within Intent of Acts.°® 


The question as to the number of the employee’ ‘in ° 


the employ of an employer is a question of fact,®°® 
unless there is no evidence to support a finding as 
to the number,! or there is positive undenied evi- 


87. Morrison v. Terminal R. R. 
Ass’n, supra; Flynn v. New York, S. 
& W. R. Co., 101 A. 1034, 90 N.J.Law 95 
450 [aff 103 A. 1052, 91 N.J.Law 693]. . 


88. Philadelphia & R. Ry. Co. v.| Ill. 
Hancock, 40 S.Ct. 512, 253 U.S. 284, 64 
L.Ed. 907 [rev 107 A. 735, 264 Pa. 320, 
and cert gr 40 S.Ct. 54, 350 U.S. 658, 
63 L.Ed. 1193]; Dunkell v. Pennsylva- 
nia RCo, 163 As" 70; 106 Pa. Super. 
356 [cert den 53 S.Ct. 527, 289 U.S. 
727, 77 L.Ed. 1476]; Denver & R. G. 


579. 


76. 


1034, 151 Okl. 
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Hazardous occupations as within 
compensation acts see supra § 75. 


Hydrox Chemical Co. v. Indus- 


trial Commission, 126 


Extrahazardous 
within compensation acts see supra § 


96. Mobley v. Brown, 
167; 


Co. v. Molloy, 294 P. 112, 146 Okl. 157; 


[§§ 987-990 


dence as to the number,” in which cases the ques- 
tion is purely one of law. Whether claimant’s 
employer was a general or special employer at the 
time of the injury is a question of fact.4 In accord- 
ance with the general rule® that whether a partner- 
ship exists under the evidence is a question of fact,°® 
where the question whether a partnership, as the 
employer, exists must be determined from the evi- 
dence, it is a question of fact.7 


[§ 990] (6) Employees. within Intent of Acts— 
(a) In General. The relation which the workman 
bore to the alleged employer ordinarily is a question 
of fact,® particularly where the evidential facts are 
in dispute,® or where ordinary minds might ordi- 
narily conclude oppositely from the same elemental 
premises;'° but where the evidence with respect to 
the relation is sufficient to establish the existence of 
some relation,1! and is undisputed,!? uncontradict- 
ed,‘* and uncontroverted,!+ and is reasonably sus- 
ceptible of but a single inference,!® a question of 
law is presented. Likewise, where the evidence is 
without conflict,+® and the contract is not susceptible 
of conflicting inferences, 17 what relationship is es- 


‘tablished by the contract of employment involves a 


matter of law, sinee it depends upon a construction 
of the contract of employment,1® which question 


218 N.Y. 59, Ann.Cas.1918B 703. 


General and special rare ehh! gen- ‘ 
erally see supra §§ 139-14 


N.E. 564, 291 5. See Partnership § A 


6. Flowers v. Hill, 249 P1104, 119 
Okl. 275. 


7% Flowers v. Hill, supra. 


8 New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
86 Colo. 580; Belmonte v. Connor, 106 


occupations as 


2 P:(2d) 
Oklahoma Pub. 


W. R. Co. v. Industrial Commission 
of Utah, 206 P. 1103, 60 Utah 95. 


Employment in interstate com- 
merce as preventing relief tnder com- 
pensation act see supra §§ 49-52. 


g9. Morrison y. Terminal R. R 
Ass’n, (Mo.App.) 57 S.W.(2d) 775. 


90. Plass v. Central New England 
R. Co., 123 N.E. 852, 226 N.Y. 449. 


[a] Rule applied.—In ascertaining 
whether a railroad employee who con- 
tracted ivy poisoning while cutting 
weeds along the railroad right of way 
was engaged in interstate commerce, 
whether the weeds were cut solely to 
comply with a statutory requirement 
designed to protect the bridges, tres- 
tles, and running of trains, or to pre- 
vent fire to adjoining property is a 
question of fact. Plass_ v. Central 
New England R. Co., 123 N.E. 852, 226 
N.Y. 449. 


91. Generally see supra §§ 74-120. 


92. Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 147 Okl. 207. 


93. Crown Drug Co. vy. Hofstrom, 
12 P.(2d) 519, 158 Okl. 27; Drumright 
Feed Co. v. Hunt, 217 P. 491, 90 Okl. 
210. 


94. Schultz v. Kinney Sand Co., 
203 N.W. 855, 231 Mich. 37; Frates v. 
State Industrial Commission, 22 P. 
(2d) 905, 164 Okl. 60; Sunshine Food 
Stores v. Moorehead, 5 P.(2d) 1066, 
153 Okl. 301; Maryland Casualty Co. 
v. State Industrial Commission, 284 
P. 644, 141 Okl. 202; City of Pryor v. 
Chambers, 280 P. 585, 138 Okl. 118. 


Crawford v. State Industrial Commis- 
Sion, 239 P. 575, 111 Okl. 265; Drum- 
right Feed Co. vy. Hunt, 217 P. 491, 90 
ORL. 27.7, 


97. Posey v. Moynehan, 186 N.Y.S. 
753, 195 App.Div. 440; Kraft v. In- 
dustrial Commission, 230 N.W. 36, 
201 Wis. 339. 


Farm labor as exception to employ- 
ments included in compensation acts 
see ‘supra § 92. 


98. Generally see supra §§ 121-157. 


99. Industrial Commission of State 
of Colorado v. Shadowen, 187 P. 926, 
684 COlOs 69). be cls: Ry 952; Grace v. 
Vaught, 235 P. 590, 108 Okl. 187. 


[a] Whether employer was major 
or minor employer within the com- 
pensation act, depending on the num- 
ber of employees, was a question of 
fact. Kemper v. Gluck, 39 S.W.(2d) 
330, 327 Mo. 733 [aff (App.) 21 S.W. 
(2d) 922, and cert den 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 551]. 


Number of employees as affecting 
question whether employer is within 
eombensation act see supra §§ 127- 
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1. Grace v. Vaught, 235 P. 590, 108 
Okl. 187; Producers’ Lumber Co. vy. 
Butler, 209 P. 738, 87 Okl. 172. 


2. Pine v. State Industrial Com- 
mission, 235 P. 617, 108 Okl. 185. 


3. See supra notes 1, 2. 


4. Allen-Garcia Co. v. Industrial 
Commission, 166 N.E. 78, 334 Ill. 390; 
Emack’s Case, 123 N.E. 86, 232 Mass. 
596; Dale v. ‘Saunders, 112 N.E. 671, 


A. 787, 263 Pa. 470. 


9. Clark’s Case, 126 A. 18, 124 Me. 
47; Bell v. Texas Employers’ Ins. 
Sone (Tex.Civ.App.) 43 S.W.(2a) 


10. 
47, 


iI, Producers’ Lumber Co. v. But- 
ler, 209 BP. 738, 87 OK). 172. 


12.  Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 643; Murray’s Case, 154 
A. 352, 130 Me. 181, 75 A.L.R. 720; 
Clark’s Case, 126 A. 18, 124 Me. 47. 


13. Columbia School Supply Co. v. 
Lewis, 115 N.E. 103, 63 Ind.App. 386. 


14. Producers’ Lumber Co. yv. But- 
ler, 209 Pai38) ST OK 1725 


15. Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 643; Columbia School 
Supply Co. v. Lewis, 115 N.E. 103, 63 
Ind.App. 386; Producers’ Lumber Co. 
v. Butler, 209 P. 738, 87 Okl. 172. 


[a] Other statement.—Where but 
one sensible conclusion is inferable, 
whether it is reached by natural rea- 
soning or the application of fixed 
rules of law is a question of law. 
Clark’s Case, 126 A. 18, 124 Me. 47. 


16. Mallinger v.. Webster City Oil 
Co., 284 N.W. 254,4211 Iowa 847. 


17. Mallinger v. Webster City Oil 
Co., supra. 


18. Mallinger v. Webster City Oi) 
Co., supra. 


[a] Written or parol contract.— 
(1) Where the entire contract is in 
writing and is definite and unambigu- 


Clark’s Case, 126 A. 18, 124 Me. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 990-991] 


usually is one of law.1® 


§ 991] (b) Who Are Employees.?° 
stitutes an employee within the meaning of the ecom- 
pensation acts is a question of law.?! 


> 


evidence is conflicting,?? or is such that different de- 
ductions reasonably may be drawn therefrom lead- 
ing to different conclusions as to the relation estab- 
lished,?* or the facts are in dispute,?* or unless but 


ous in its terms, or where the con- 
tract rests in parol and the facts are 
clear and undisputed, the question of 
the relationship of the parties is one 
of law. Mayberry v. Bon Air Chemi- 
cal Co., 26 S.W.(2d) 148, 160 Tenn. 
459. (2) Whether a contract of em- 
ployment exists is a question purely 
of law if the whole agreement respect- 
ing the alleged employment is in writ- 
ing. Kackel v. Serviss, 167 N.Y.S. 
348, 180 App.Div. 54; Rockefeller v. 
Industrial Commission of Utah, 197 P. 
1038, 58 Utah 124. (3) Whether an 
undisputed contract constitutes a con- 
tract of hire is a question of law for 
the court in an action for compensa- 
tion under the general rule. Indus- 
trial Commission of Ohio v. Hender- 
son, 182 N.E. 603, 43 Ohio App. 20. 


19. Brower v. W. H. Isgrigg & Son, 
185 N W. 664, 216 Mich. 365; Phillips 
v. Tennessee Eastman Corporation, 26 
S.W.(2d) 1051, 160 Tenn. 538. 


20. As mixed question of law and 
fact see supra § 984. 


Generally see supra §§ 158-258. 


21. In re Raynes, 118 N.E. 387, 66 
Ind.App. 321. 


22. U.S.—Hicks v. Georgia Casual- 
ty Co., 63 .F.(2d) 157. 


Ala.—Vida Lumber Co. vy. Courson, 
112 So. 737, 216 Ala. 248. 


T1l.— Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N.E. 811, 
296 Ill. 329; Cinofsky v. Industrial 
Commission, 125 N.E. 286, 290 Ill. 521. 


Ind.—Zeitlow v. Smock, 117 N.E. 
665, 65 Ind.App. 643; Columbia School 
Supply Co. v. Lewis, 115 N.E. 103; 63 
Ind.App. 386. 


Iowa.—American Bridge Co. v. 
Funk, 173 N.W. 119, 187 Iowa 397. 


Mass.—Hill’s Case, 167 N.E. 914, 
268 Mass. 491; Gravellese v. Royal 
Indemnity Co., 154 N.E. 565, 258 
Mass. 170. 


Tenn.—Mayberry v. Bon Air Chemi- 


ee Co., 26 S.W.(2d) 148, 160 Tenn. 
459. 
23. Columbia School Supply Co. v. 


Lewis, 115 N.E. 103, 63 Ind.App. 386; 


Gahr v. Strout, 229 N.W. 340, 179 
Minn. 395. 
[a] Other statement.—Where or- 


dinary minds might ordinarily con- 
clude oppositely from the same ele- 
mental premises, the question is one 
of fact. Clark’s Case, 126 A. 18, 124 
Me. 47. 


24. Roman Catholic Archbishop of 
San Francisco v. Industrial Accident 
Commission, 230 P. 1, 194 Cal. 660; 
Clark’s Case, 126 A. 18, 124 Me. 47; 
Harley v. Smith, 3 P.(2d) 666, 152 
Okl. 56; Shepard v. Crumby, 293 P. 
1049, 146 Ok]. 118; Courson y. Con- 
solidated® Fuel.Co., 249 °P..155, 121 
Okl. 170; Oklahoma Pipe Line Co. 
v. Lindsey, 241 P. 1092, 113 Okl. 296; 
Federal Mining & Smelting Co. v. 
Thomas, 225 P. 967, 99 Okl.. 24, 26 
[quot Harper L. of Workmen’s Com- 
pensation (2d ed) p 201]; Alsup v. 
Murfreesboro Bread & Ice Cream Co., 
56 S.W.(2d) 746, 165 Tenn. 591. 


25. San Bernardino County v. State 
Industrial Accident ' Commission, 
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one inference can be drawn from the evidene 
whether a workman is an employee within the mean- 
ing of the compensation acts is a question of fae 
However, where the facts are undisputed,?? or un- 
controverted,?* or conceded,?® and but one sensible 
conclusion is inferable by natural reasoning or ap- 
plication of fixed rules of law,?° or when the ques- 
tion depends upon the construction to be given the 


What con- 


Where the 


(Cal) ’ 20 ‘P.(2d): .673; 
Bon Air Chemical Co., 
148, 160 Tenn. 459. 


26. Cal.—Perry v. Industrial Acci- 
dent Commission of California, 181 P. 
788, 180 Cal. 497; Browr v. Industrial 
Accident Commission of California, 
163 BP. 664, 174 Cal. 457; Kirkpatrick 
v. Industrial Accident Commission of 
California, 161 P. 274, 31 Cal.App. 668. 


Ga.—uw. S. Fidelity & Guaranty Co. 
v. Price, 144 S.E. 146, 38 Ga.App. 346. 


Ind.—Garden City Sand Co. v. Ab- 
ney, 155 N.E. 514, 85 Ind.App. 657; 
School City of Anderson v. Lammert, 
146 N.E. 911, 838 Ind.App. 313; Domer 
v. Castator, 146 N.E. 881, 82 Ind.App. 
574; Hurst v. Hunley, 141 N.E. 650, 
81 Ind.App. 203; A. E. Norris Coal 
Co.' v. Jackson,' 141 N:Ei 227, 80 Ind. 
App. 423; Hoosier Veneer Co. v. In- 
gersoll, 134 N.E. 301, 78 Ind.App. 518; 
McDowell v. Duer, 133 N.E. 839, 78 
Ind.App. 440; Hadley v. Rogers, 133 
N.E. 401, 77 Ind.App. 203; Coppes 
Bros. & Zook v. Pontius, 131 N.E. 845, 
76 Ind.App. 298; In re Raynes, 118 
N.E. 387, 66 Ind.App. 321. 


Mass.—Hill’s Case, 167 N.E. 914, 268 
Mass. 491; Beckford’s Case, 167 N.E. 
284, 268 Mass. 221. 


Mich.—Tuttle v. Embury-Martin 
Lumber Co., 158 N.W. 875, 192 Mich. 
385, Ann.Cas.1918C 664. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2da) 35. 


Okl.—City of Pryor v. Chambers, 
280 P. 585,.138 Okl. 118; Drumright 
Mi Go. v. Hunt, 217 P. 491, 90 Okl. 


Mayberry v. 
26 S.W.(2d) 


Tex.—Maryland Casualty Co. v. 
Scruggs, (Civ.App.) 277 S.W. 768. 


Eng.—Simmons vy. Heath Laundry 
Co., [1920] 1 K3B2 54353 Baw.c.C: 200. 


[a] Whether employment at time 
was in the usual course of the em- 
ployer’s business is a question of fact. 
Croswell v. Commercial Standard Ins. 
Co., (Tex.Civ.App.) 56 S.W.(2d) 918; 
Maryland Casualty Co. v. Williams, 
(Tex.Civ.App.) 47 S.W.(2d) 858. 


[b] Copartner.—Whether deceased 
was a copartner is a question of fact. 
Perry v. Industrial Accident Commis- 
sion of California, 181 P. 788, 180 Cal. 
497. 


[c] Where work is simple maxual 
labor on the premises of the employ- 
er, and there is no showing that the 
right to control has been surrendered 
or contracted away, whether the rela- 
tion of employer and employee exists 
ordinarily is a question of fact. Car- 
ter v. W. J. Dyer & Bro., 243 N.W. 
436, 186 Minn. 413. 


[d] Whether company retained 
such right to direct and control, not 
only the result to ‘be reached by 
claimant but also the means by which 
it should be accomplished, as to es- 
tablish the relationship of employer 
and employee within the meaning of 
the compensation act is a question of 
fact. Churchill’s Case, 164 N.E. 68, 
265 Mass. 117. 


[e] Whether employee of steve- 
dore is employee within the meaning 
of the statute is a question of fact. 
Pollard v. Goole, ete., Co., 3 B.W.C.C. 
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27. Colo.—Industrial Commission 
of Colorado v. Bonfils, 241 P. 735, 78 
Colo. 306. 


Ill.—Cinofsky v. Industrial Com- 
mission, 125 N.E. 286, 290 Ill. 521. 


Ind.—Duesenberg v. Duesenberg, 
Inc., (App.) 187 N.E. 759; Holycross v. 
Holycross, (App.) 187 N.E. 55; Holy- 
cross & Nye v. Nye, (App.) 186 N.E. 
$15; Manfield & Firman Co. v. Man- 
field, (App.) 182 N.E. 539. 


Ky.—Raponi v. Consolidation Coal 
Co.,..5 S.W.(2d). 1048, - 224 Ky. 167; 
Diamond Block Coal Co. v. Sparks, 272 
S.W. 31, 209 Ky. 73. ‘ 


Me.—Clark’s Case, 126 A. 18, 124 
ue i Pooler’s Case, 118 A. 590, 122 
end. 


Mass.—Schofield’s Case, 
346, 272 Mass. 229. 


Mich.—Holbrook v. Olympia Hotel 
Co., 166 N.W. 876, 200 Mich. 597; 
Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577. 


Tenn.—Alsup Vv. Murfreesboro 
Bread & Ice Cream Co., 56 S.W.(2d) 
746, 165 Tenn. 591. 


Utah.—Rockefeller vy. Industrial 
Commission of Utah, 197 P. 1038, 58 
Utah 124. 


Wis.—Henry Haertel Service v. In- 
dustrial Commission, 248 N.W. 430, 
211 Wis. 455; Columbia Casualty Co. 
v. Industrial Commission of Wiscon- 
sin, 227 N.W. 292, 200 Wis. 8; Leigh 
Aitchison, Inc., v. Industrial Commis- 
sion, 205 N.W. 806, 188 Wis. 218, 44 
A.L.R. 1213. 


[a] Rule applied.—Whether the 
vice president of a corporation in 
charge of engineering and experi- 
mental work was an employee there- 
of within the workmen’s compensa- 
tion act is a question of law where 
the facts were undisputed. Duesen- 
berg v. Duesenberg, Inc., (Ind.App.) 
L8 i. IN. 250; 


28. Barnes vy. Thomas A. Myers & 
Co., 161 A. 279, 163 Md. 206. 


29. Shafer v. Parke, Davis & Co., 
159 N.W. 304, 192 Mich. 577; Kenny 
v. Union R. Co., 152 N.Y.S. 117, 166 
App.Div. 497. 


30. Clark’s Case, 126 A. 18, 124 Me. 


172 N.E. 
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[a] Other statements.—(1) Where 
no other inference can reasonably be 
drawn from the fact that the work- 
man was an independent contractor, 
the question whether the workman 
was an employee or an independent 
contractor is a question of law. Ro- 
man Catholic Archbishop of San 
Francisco v. Industrial Accident Com- 
mission, 230 P. 1, 194 Cal. 660; Harley 
v. Smith, 3 P.(2d) 666, 152 Okl. 56; 
Shepard v. Crumby, 293 P. 1049, 146 
Okl. 118; Oklahoma Pipe Line Co. v. 
Lindsey, 241 P. 1092, 113 -Okl. 296; 
Federal Mining & Smelting Co. v. 
Thomas, 225 P. 967, 99 Okl: 24; 26 
[quot Harper L. of Workmen’s Com- 
pensation (2d ed) p 201]. (2) Wheth- 
er an applicant for compensation 
under the workmen’s compensation 
act was an independent contractor or 
an employee at the time of his injury 
is a question of law where the evi- 
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written contract of employment,? whether the in- 
jured or deceased person was an employee is a ques- 
tion of law,?? and not one of fact.33. 


[§ 992] (c) State, County, or Municipal Em- 
ployees.°* Whether the injured or deceased person 
was an employee of a county at the time of the in- 
jury is in the absence of a dispute as to the facts 
a question of law.*® 


[§ 993] (d) Employees of Contractor or Subcon- 
tractor.°° Where the evidence is undisputed, wheth- 
er the claimant is an employee of a contractor or of 
the company hiring the contractor is a question of 
law.’* Whether an employer of decedent was an in- 
dependent contractor is a question of law.°& Wheth- 
er the employer has contracted with the contractor 
so as to be within the statutory provisions that he 
is liable to the contractor’s employees upon his fail- 
ure to exact from the contractor a certificate of com- 
pliance with statutory provisions as to self-insurance 
is a question of fact.?® 


[§ 994] (e) Independent Contractors.*° _Wheth- 
er the injured or deceased workman was an inde- 


pendent contractor,*! and hence excluded froni* the | 
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application of the compensation acts,*?: is a question 
of fact, where the evidence is conflicting,** or the 
facets are in dispute,** or are such that different de- 
ductions reasonably may be drawn therefrom leading 
to different conclusions as to what relation is estab- 
lished.#® However, the question of what constitutes 
an independent contractor within the rule that the 
compensation acts do not apply to independent con- 
tractors may involve only a question of law,**® and 
where the evidence is undisputed,** and is reason- 
ably susceptible of but a single inference,** or de- 
pends upon the construction to be given the writ- 
ten contract of employment,#® whether the applicant 
was an independent contractor is a question of law. 


[§ 995] (f) Casual Employees:®® What consti- 
tutes a casual employee within the meaning’ of the 
compensation acts is a question of law.5! Whether 
the workman is a casual employee,®? and his em- 
ployment purely casual within the,meaning of the 
compensation act,°? are questions of fact, even if 
the evidence is not conflicting, provided different 
conclusions can reasonably be reached therefrom.** 


[§ 996] (7) Acceptance or Election To Come un- 


‘der Act.®> Where the facts are not in dispute,*® 


dence is reasonably susceptible of but 
a single inference. Cinofs]y v. In- 
dustrial Commission, 125 N.14. 286, 290 
Ill. 521; Nelson v. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483. 


31. Kelley v. D., L. & W.'R- Co., 
113 A. 419, 270 Pa. 426. 


Construction of written contracts | 


generally as question of law see Con- 
tracts § 996 text and note 78. 


-. $2...Trustees of Masonic Lodge of 
Elk City v. Smith, 17-P.(2d) 430, 161 
Okl. 200; Travelers’ Ins. Co. v. Black- 
burn, 17 B.(2d) 467, 161 Okl. 140; 
El Reno Broom Co. vy. Roberts, 281 P. 
2738, 138 OKl., 235. 


[a] Rule applied.—Whether the 
vice president of a corporation was a 
“servant’’ was held to be a question 
of law. Carville v. A. F. Bornot & 
Co., 135 A. 652, 288 Pa. 104. 


83. Industrial Commission of Colo- 
rado v. Bonfills, 241 P. 735, 78 Colo. 
306; Schofield’s Case, 172 N.E. 346, 
272 Mass. 229. 


[a] Rule applied.—Whether a cor- 
poration vice president» is a servant 
is not a question of fact. Caryille v. 
aa Bornot & Co., 1385 A. 652, 288 Pa. 
104. 


34. 
256. 


35. Lehman vy. Commissioners of 
Dee betiaad Co, 8 Pa.Super. 
440. 


Generally see supra §§ 245- 


[a] Bule applied.— Whether a 
viewer of a reconstructed bridge is 
an employee of the county is a ques- 
tion of law. Lehman v. Commission- 
ers of Northumberland Co., 87 Pa.Su- 
per. 440. 


Prins Generally see supra §§ 210- 


37. Cayll v. Industrial Commis- 
sion, 179 N.W. 771, 172 Wis. 554. 


38. Maryland Casualty _Co.. v. 
Scruggs, (Tex.Civ.App.) 277 S.W. 768. 


39. Riley v. Hunt, 155 N.E. 523, 85 
Ind.App. 647. 


40. As mixed question of law and 
fact see supra § 984. 


41. Conn.—Manning v. Woodland 


Tobacco Co., 155 A. 61. 


Ind.—Garden City Sand Co. v. Ab- 
ney, 155 N.E. 514, 85 Ind.App. 657; 
Domer y. Castator, 146 N.E. 881, 82 
Ind.App. 574; A. E. Norris Coal Co. v. 
Jackson, 141 N.H. 227, 80 Ind.App. 
423; Coppes Bros. & Zook v. Pontius, 
131 N.E. 845, 76 Ind.App. 298. 


Md.—Hygeia Ice & Coal Co. v. 
Schaeffer, 136 A. 548, 152 Md. 231. 


Mass.—Hill’s Case, 167 N.E. 914, 
268 Mass. 491. 


Or.—Von Koten v. State Industrial 
ary te Commission, 223 P. 945, 110 
r. 674. . 


42. See supra § 181. 


43. Franklin Coal & Coke Co. v. 
Industrial Commission, 129 N-E. 811, 
296 Ill. 329; Cinofsky v. Industrial 
Commission, 125 N.E. 286, 290 Ill. 521; 
Meyer v. Adams, (Mo.App.) 50 S.W. 
(2d) 744; Producers’ Lumber Co. v. 
Butler, 209 P. 738, 87 Okl. 172. 


44. Roman Catholic Archbishop of 
San Francisco v. Industrial Accident 
Commission, 230 P. 1, 194 Cal. 660; 
Hill’s Case, 167 N.E. 914, 268 Mass. 
491; Harley v. Smith, 3 P.(2d) 666, 
152 Okl. 56; Shepard v. Crumby, 293 
P. 1049, 146 Okl. 118; Oklahoma Pipe 
Line Co. v. Lindsey, 241 P. 1092, 113 
OKl. 296; Federal Mining & Smelting 
Co. v. Thomas, 225 P. 967, 99 Okl. 24, 
26 [quot Harper L. of Workmen’s 
Compensation (2d ed) p 201]. 


45. Producers’ Lumber Co. vy. But- 
ler, 209 P. 738, 87 Okl. 172. 


46. Producers’ Lumber Co. v. But- 
ler, supra. ; 


47. Cinofsky v. Industrial Com- 
mission, 125 N.E. 286, 290 Ill. 521; 
Holbrook y. Olympia Hotel Co., 166 


N.W. 876, 200 Mich. 597; Fidelity Un- 
ion Casualty Co. v. Arnold, (Tex. 
Commn.App.) 61 S.W.(2d) 90 [aff 
(Civ.App.) 40 S.W.(2d) 954]; Miller 
& Rose v. Rich, 218 N.W. 716, 195 
Wis. 468. 


[a] Other statement.—Where there 
is no evidence to support the findings 
and the uncontradicted evidence is 
contrary thereto, the question of lia- 
bility as an independent contract is 


purely a question of law. Employers’ 
Casualty Co. v. McQuilliam, 265 P. 
644, 130 Okl. 116. 


48. Cinofsky v. Industria] Com- 
mission, 125 N.E. 286, 290 Ill. 521; 
Nelson v. Stukey, 300 P. 287, 89 Mont. 
277,, 78 A.L.R. 483. 


[a] Other statement.—Where no 
other inference can reasonably be 
drawn from the facts than that the 
workman was an independeht con- 
tractor, whether he was an independ- 
ent contractor is a question of law. 
Roman Catholic Archbishop of San 
Francisco v. Industrial Accident Com- 
mission, 230 P. 1, 194 Cal. 660; Har- 
ley v. Smith, 3 P.(2d) 666, 152 Okl. 
56; Shepard v. Crumby, 293 P. 1049, 
146 Okl. 118; Oklahoma Pipe Line Co. 
v. Lindsey, 241 P. 1092, 113 Okl. 296; 
Federal Mining & Smelting Co. v. 
Thomas, 225° P. 967, 99 Okl. 24, 25 
[quot Harper L. of Workmen’s Com- 
pensation (2d ed) p 201]. 


49. Kelley v. D, L..& W. R. Co., 
113 A. 419, 270 Pa. 426; Phipps v. 
Greensboro Gas Co., 167 A. 461, 109 
Pa.Super. 382. 


Construction of written contract’ 
generally as question of law see Con- 
tracts § 996 text and note 78. 


50. Generally see supra § 179. 


51. Callihan v. Montgomery, 
A. 889, 272 Pa. 56. 


[a] Reason for rule——(1) The de- 
termination of the question depends 
upon interpretation of the statutes: 
Callihan v. Montgomery, 115 A. 889, 
272 Pa. 56. (2) Construction of com- 
pensation statutes as question of law 
see supra § 985. 


52. Hygeia Ice & Coal Co. vy. 
Schaeffer, 136 A. 548, 152 Md. 231. 


53% Gardner v. Trustees of Main 
St. M. E. Church of Ottumwa, (Iowa) 
250 N.W. 740; Callihan v. Montgom- 
ery, 115 A. 889, 272°’ Pa. 56. 


54. Gardner y. Trustees of Main 
St. M. E. Church of Ottumwa, 
250 N.W. 740. Pon bt OTD 
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55. Generally see supra §§ 259-269, 
56. Fournier’s Case, 113 A. 
hie eee A. 27, 120 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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whether the employer has assented to the compensa- 
tion act in so far as the particular operation or em- 
ployment is concerned is a question of law. 
struction of the employer’s assent to the compensa- 
tion act also is a question of law,®’ and not one of 
Moreover, whether an employer is a major 
or minor employer, within the meaning of statutes 
providing that if a minor employer is adjudged en- 
gaged in a hazardous occupation he is conclusively 
presumed to have accepted the provisions of. the 
compensation act unless, within a specified time, 
he rejects the provisions, is a question of law, where 
However, whether or 


fact.58 


the facts are established.®®, 
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Con- 
fact.®1 


not an employer-has elected to operate under the 


57. Hutchinson’s Case, 136 A. 353, 
126 Me. 102. 


58. Hutchinson’s Case, supra. 


59. Barlow v. Shawnee Inv. 
(Mo.App.) 48 S.W.(2d) 35. 


Presumption of acceptance by mi- 
nor employer see supra § 265. 


60. Paul v. Industrial Commission, 
123 N.E. 541, 288 Ill) 532. 


{a] Whether employer has com- 
plied with law is a question of fact. 
Kampmann v. Cross, (Tex.Civ.App.) 
194 S.W. 437 [error refused]. 


61. Pope Mining Co. v. Brown, 240 
S.W. 755, 194 Ky. 714. 


[a] Signing book.—Whether an 
employee has signed a book and thus 
declared his acceptance of the com- 
pensation act is a question of fact. 
Pope Mining Co. v. Brown, 240 S.W. 
755, 194 Ky. 714. 


62. Greene v. City of Ann Arbor, 
219 N.W. 602, 242 Mich. 452. 


[a] Whether employee has accept- 
ed compensation from employers, and 
elected not to take under the compen- 
sation act, is a question of fact. 
Greene v. City of Ann Arbor, 219 N.W. 
602, 242 Mich. 452. 


63. As mixed question of law and 
fact see supra § 984. 


Generally see supra §§ 271-308. 


Col; 


64. U. S. Fidelity & Guaranty Co.. 


v. Washington, 139 §.E. 359, 37 Ga. 
App. 140; Gonzales v. Chino Copper 
Co., 222 P.-903, 29 N.M. 228; Tennes- 
see Chemical Co. v. Smith, 238 S.W. 
9%, -99; 9145: -Tenn1532 (quot? Ci5.]; 
Virginia Wlectric & Power Co. v. 
Place, 143 S.H. 756, 150 Va. 562. 


[a] In Colorado (1) in view of C. 
L. § 4426, providing that the widow 
and children shall be conclusively 
presumed to be wholly dependent on 
the father, dependency of the widow 
and children on the father is a ques- 
tion of law (London Guarantee & Ac- 
cident Co. v. Industrial Commission 
of Colorado, 242 P. 680, 78 Colo. 478) 
(2) and not a question of fact (Lon- 
don Guarantee & Accident Co. v. In- 
dustrial Commission of Colorado, su- 
pra). 


65. Virginia Electric & Power Co. 
v. Place, 143 S.E. 756, 150 Va. 562. 


6s. U.S.—Texas Employers’ Ins. 
Ass’n v. Sheppeard, 62 F.(2d) 122 [aff 
58 F.(2d) 415]; Michigan Transit 
Corporation v. Brown, 56 F.(2d) 200. 


Ariz.—Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 255 P. 598, 32 Ariz. 54. 


Cal.—London Guarantee & Accident 
Co. v. Industrial Accident Commission 
of California, 263 P. 196, 203 Cal. 12; 
Balestrere v. Industrial Commission, 
266 P. 968, 91 Cal.App. 98 


Conn.—Mazzie v. Lavitt, 152 A. 144, 
112 Conn. 233; Driscoll v. Jewell Belt- 


‘ 


ing Co., 114 A. 109, 96 Conn. 295; Pow- 
ers v. Hotel Bond Co.’s App., 93 A. 
245, 89 Conn. 143. 


Del_— Benjamin F. Shaw Co. v. 
Palmatory, 105 A. 417, 30 Del. 197. 


Ga.—Georgia Power & Light Co. v. 
Patterson, 166 S.B. 255, 46 Ga.App. 7; 
U. S. Fidelity & Guaranty Co. v. Grif- 
fin, 157 S.E. 890, 43 Ga.App. 151; U. 
S. Fidelity & Guaranty Co. v. Wash- 
ington, 139 S.E. 359, 37 Ga.App. 140; 
Maryland Casualty Co. v. Campbell, 
129 S.E. 447, 34 Ga.App. 311. 


Ill.— Alden Coal Co. vy. Industrial 
Commission, 127 N.E. 641, 393 Ill. 597; 
Chicago, Wilmington & Franklin Coal 
Co. v: Industrial Commission, 177 N. 
FE. 731, 345 Ill. 78; Robert Gair Co. v. 
Industrial Commission, 172 N.E. 46, 
340 Ill. 99; Novak v. Industrial Com- 
mission, 171 N.E. 158, 339 Ill. 292; 
Yellow Cab Co. v. Industrial Commis- 
sion, 164 N.E. 164, 333 Ill. 49; Bauer 
& Black v. Industrial Commission, 
152 N.E. 590, 322 Ill. 165; John M. 
Smyth Co. v. Industrial Commission, 
137 N.E. 519, 306 Ill. 171; Imperial 
Brass Mfg. Co. v. Industrial Commis- 
sion, 137 N.E. 411, 306 Ill. 11, 26 AL. 
Re Lets Chicago, Wilmington & 
Franklin Coal Co. v. Industrial Com- 
mission, 185 N.E. 784, 303 Ill. 540; 
Richardson Sand Co. v. Industrial 
Commission, 129 N.E. 751, 296 Ill. 335; 
Rockford Cabinet Co. v. Industrial 
Commission, 129 N.E. 142, 295 Ill. 332; 
Keller v. Industrial Commission, 126 
N.E. 162, 291 Ill. 314; Rock Island 
Bridge & Iron Works v. Industrial 
Commission, 122 N.B. 830, 287 Ill. 648. 


Ind.—Avalos v. Inland Steel Co., 
(App.) 183 N.E. 322; Norris v. Dan- 
jiels & McVaugh Const. Co., (App.) 
182 N.E. 585; Barker v. Reynolds, 179 
N.E. 396, 94 Ind.App. 29; Inland Steel 
Co. v. Barbalic, 166 N.E. 9, 89 Ind. 
App. 163; Peavler v. Francisco Min- 
ing Co., 146 N.BE. 911, 82 Ind.App. 525; 
Rasin v. Miami Coal Co.,-137 N.E. 
529, 79 Ind.App. 123; Hoosier Veneer 
Co. v. Stewart, 129 N.BH. 246, 76 Ind. 
App. 1; Schwartz v. Gerding & Au- 
mann Bros., 121 N.E. 89, 69 Ind.App. 
375; In re Carroll, 116 N.E. 844, 65 
Ind.App. 146. 


Iowa.—Double v. Iowa-Nebraska 
Coal Co., 201 N.W. 97, 198 Iowa 1351. 


Ky.—Nolan v. Giacomini, 61 S.W. 
(2d) 1055, 250 Ky. 25;. Black Star 
Coal Co. v. Collins, 32 S.W.(2d) 540, 
236 Ky. 39. 


Me.—Henry’s Case, 126 A. 286, 124 
Me. 104. 


Mass.—Belanger’s Case, 174 N.E. 
497, 274 Mass. 371; O’Flynn’s Case, 
122 N.E. 767, 232 Mass. 582; WVerber 
v. Massachusetts Bonding & Ins. Co., 
112 N.H. 485, 224 Mass. 86; In re 
Newman’s Case, 111. N.E. 359, 222 
Mass. 563, L.R.A.1916C 1145. 


Mich.—Miller v. Riverside Storage 
AAreereee Co., 155 N.W. 462, 189 Mich. 


compensation act is a question of fact.°° 
the employee has declared his acceptance of the pro- 
visions of the compensation act is a question of 
Likewise, whether the employee has elected 
not to take under the act is a question of fact.°? 
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Whether 


[§ 997] (8) Dependents Entitled to Compensa- 
tion®*—(a) In General. 
sons who stand in such relation to the employee as, 
under the terms of the statutes, to be conclusively 
presumed to be dependent on him,*‘ or are by reason 
of relationship deemed dependents,®*® the question 
of dependency is one of fact®® rather than one of 


Hxecept as to those per- 


Mont.—Edwards v. Butte & Supe- 
ior Mining Co., 270 P. 634, 83 Mont. 


N.H.—Lapoint v. Winn Bros., 
A. 380,81 .N.H. 357 [cit C.J 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


N.Y.—Bylow v. St. Regis Paper Co., 
166° N-Y.S. 874; 179° App Div.) 5555 
Rhyner v. Hueber Bldg. Co., 156 N.Y. 
S. 903, 171 App.Div. 56; Mason. v. 
980-984 Simpson St. Corporation, 267 
N.Y.S. 432. : 


Or.—Paul v. State Industrial Acci- 
dent Commission, 272 P. 267, 273 P. 
337, 127 Or. 599. 


Pa.—Todd v. Lehigh Valley Coal 
Co.,. 146 A. 893, 297 Pa. 302; Dun- 
bar v. B. A. Jacobson, Inc., 161 A. 431, 
106 Pa.Super. 95; Evans v. Pittsburgh 
Coal Co., 161 A. 452, 105 Pa.Super. 558; 
Franey v. Glen Alden Coal Co., 161 A. 
433, 105 Pa.Super. 448; Hailman v- 
Starr Printing Co., 70 Pa.Super. 562. 


R.I.—Corria v. Fink Bros., 120 A. 
321, 45 R.I. 80. : 


Tenn.—Tennessee Chemical Co. v, 
Smith, 238 S.W. 97, 99, 145 Tenn. 532 
[quot C.J.]. 


Tex.—Consolidated Underwriters v. 
Saxon, (Civ.App.) 250 S.W. 447 [rev 
on other grounds (Commn.App.) 265 
S.W. 143]; Southern Surety Co. v. 
Hibbs, (Civ.App.) 221 S.W. 303. 


Utah.—Harness v. Industrial Com- 
mission of Utah, 17 P.(2d) 277; Utah 
Fuel Co. v. Industrial Commission, 15 
P.(2d) 297, 80 Utah 3801, 86 A.L.R. 
858; Utah Galena Corporation v.. In- 
dustrial Commission, 5 P.(2d) 242, 78 
Utah 495; Rigby v. Industrial Com- 
mission, 286 P. 628, 75 Utah 454; 
Combined Metals Reduction Co. v. In- 
dustrial Commission of Utah, 278 RP: 
1019, 74 Utah 247; Hancock v. In- 
dustrial Commission, 198 P. 169, 58 
Utah 192; Globe Grain & Milling Co. 
v. Industrial Commission of Utah, 193 
P. 642, 57 Utah 192; Geo. A. Lowe Co. 
v. Industrial Commission of Utah, 190. 
P. 934, 56 Utah 519; McVicar v. In- 
dustrial Commission of Utah, i191 P. 
1089, 56 Utah 342. 


Va.—Virginia Electric & Power Co. 
v. Place, 143 S.E. 756, 150 Va. 562. 


Eng.—Lloyd v. Powell Duffryn 
Steam Coal Co., Ltd., [1914] A.C. 733; 
Potts v. Niddrie & Benhar Coal Co., 
Lutdy [1/913 cA. C5815 %Simmsnynkilies 
shall. Coal Co., [1917] 2 K.B. 368; 
Hodgson v. Owners West Stanley Col- 
liery, 3 B-W.C.C. 260 [rev 101 L.'T. 434, 
Qa Wae. Carano 


[a] Basis for determination.—(1) 
Question of dependency is to be de- 
termined according to the facts and 
circumstances of each case, from’ the 
amounts, frequency, and continuity 
of actual contributions of cash or 
supplies, the needs of claimants, and 
the legal and moral obligation of the 
employee. Georgia Power & Light Co. 
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law.®? 


fact.®? 


acts is a question of law. 


[§ 998] (b) Husband and Wife Living Together 
or Apart.7?, As a general:rule, whether a husband is 


v. Patterson, 166 S.E. 255, 46 Ga.App. 
7; Maryland Casualty Co. v. Camp- 
bell, 129 S.E. 447, 34 Ga.App. 311. 
(2) In the determination of the ques- 
tion of dependency, all the circum- 
stances of the particular case are to 
be considered. Texas Employers’ Ins. 
Ass’n y. Sheppeard, 62 F.(2d) 122; 
Southern Surety Co. v. Hibbs, (Tex. 
Civ.App.) 221 S.W. 303. 


[b] Actual dependency within the 
compensation statute (1) is a ques- 
tion of fact (Conners v. Public Serv- 
ice Electric Co., 97 A. 792, 89 N.J.Law 
99; Merrill v. Pefiasco Lumber Co., 
204 P. 72, 27 N.M. 632) (2) to be de- 
termined by the circumstances in 
each case (Merrill v. PefiaSco Lumber 
Co., supra). 


[ec] Analogous instances.—(1) De- 
termination of dependency of benefi- 
ciary under mutual benefit insurance 
policy as question of fact. In re Her- 
rick, 104 N.E. 432, 217 Mass. 111. (2) 
Dependency of beneficiary under mu- 
tual benefit insurance policy as ques- 
tion of fact see Mutual Benefit In- 
surance § 296. (8) Dependency of 
beneficiary in action for wrongful 
aoa as question of fact see Death § 


[d] Principles of law may, never- 
theless, be involved. Benjamin F. 
Shaw Co. v. Palmatory, 105 A. 417, 30 
Del. 197. 


[e] Rule applied.—(1) Whether a 
mother actually received all or a part 
of her support from a son and looked 
to him for such support is a ques- 
tion of fact. Henry Pratt Co. v. In- 
dustrial Commission, 127 N.E. 754, 
293 Ill. 367; Keller v. Industrial Com- 
mission, 126 N.H. 162, 291 Ill. 314; 
Rock Island Bridge & Iron Works v. 
Industrial Commission, 122 N.E. 830, 
287 Ill. 648. (2) The question of de- 
pendency of a father upon his son un- 
der the Workmen’s Compensation Act 
is generally one of fact. Rasin v. 
Miami Coal Co., 137 N.E. 529, 79 Ind. 
App. 128. (3) Whether a parent is 
dependent upon a child within the 
Workmen’s Compensation Law is a 
question of fact. Texas Employers’ 
Ins. Ass’n v. Peterson, (Tex.Ciy.App.) 
251 S.W. 572. 


[f] Other statement.—W hether con- 
tributions were largely relied on by a 
dependent for his or her means of 
living, judging this by the position 
in life of the dependent, or whether 
the dependent was to a substantial 
degree supported by deceased at the 
time of death, is a question of fact. 
Richardson Sand Co. v. Industrial 
Commission, 129 N.E. 751, 296 Ill. 335; 
Henry Pratt Co. v. Industrial Com- 
mission, 127 N.E. 754, 293 Ill. 367. 


[g] Statutory provisions that in 
all cases other than those in which 
specified classes are conclusively 
presumed wholly dependent for sup- 
port upon a deceased employee, ques- 
tions of dependency shall be deter- 
mined in accordance with the fact, as 
the fact may be at the time of the in- 


So, where statutes limit dependents within 
the meaning of the compensation acts to members 
of the employee’s family or hext of kin,** whether 
claimant is a member of the employee’s family with- 
in the meaning of such statutes is a question of 
On the other hand, where the facts are un- 
disputed*° or uncontradicted,’! whether claimant is a 
dependent within the meaning of the compensation 
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a dependent of his wife within the meaning of the 
compensation statutes is a question of fact.7? 
whether a wife and husband were living together at 
the time of the injury or death within the meaning 
of the compensation act is a question of fact,™* and 
not one of law,*® although, if the facts are admit- 
ted,’® or are undisputed,’7 and no conflicting infer- 
ences can be drawn from the evidence,’*® the ques- 


So, 


‘tion is one of law.*® 


jury, make the question of depend- 
ency one of fact. Atwood v. Connect- 
icut Light & Power Co., 112 A. 269, 
95 Conn. 669; McDonald v. Great At- 
lantic & Pacific Tea Co., 111 A. 65, 95 
Conn. 160; Powers v. Hotel Bond Co.’s 
App., .93- A. 245, 89° Conn.’ 143; Fer- 
riter’s Case, 168 N.E. 747, 269 Mass. 
267; In re Herrick, 104 N.E. 432, 217 
Mass. 111. 


{h] What is reasonable time for 
contribution to dependent is a ques- 
tion of fact. Industrial Commission 


of Colorado vy. Ahel, 249 P. 866, 80 
Colo. 128. : 
(iJ at time of in- 


Facts ja aes 
jury (1) determine the question of 
dependency (London Guarantee & Ac- 
cident Co. v. Industrial Accident Com- 
mission of California, 263 P. 196, 203 
Cal. 12) (2) and subsequent matters 
cannot be considered (London Guar- 
antee & Accident Co: v. Industrial Ac- 
cident Commission of California, su- 
pra). 

67. U. S. Fidelity & Guaranty Co. 
v. Washington, 139 S.E. 359, 37 Ga. 
App. 140; Southern Surety Co. v. 
Hibbs, (Tex.Civ.App.) 221 S.W. 303; 
Hodgson v. Owners West Stanley Col- 
liery, 3 B.W.C.C. 260, 269 [rev 101 L. 
TiRep. N.S 434, .2)5BIW:.CiC.275] (per 
Lord MacNaghten). i 


68. See supra § 272. 


69. Peterson’s Case, 169 N.E. 779, 
270 Mass. 309. 


70. Crummies Creek Coal Co. v. 
Napier, 55 S.W.(2d) 339, 246 Ky. 569. 


[a] Other statement.—W here 
there is no dispute as to the facts, 
the legal rights deducible or inferable 
from such proven facts are questions 
of law. Hancock y. Industrial Com- 
mission, 198 P. 169, 58 Utah 192. 


_71. King vy. Illinois Steel Corpora- 

tion, 176 N.E. 161, 92 Ind,App. 456; 
Scuddy Coal Co. v. York, 26 S.W.(2d) 
34, 233 Ky. 497. 


72. As dependents generally sce 
supra §§ 2838, 284. 


Generally see Husband and Wife 30 
C.J. p 478. 


73. Kearney v. Industrial Accident 
Board, 1 P.(2d) 69, 90 Mont, 228; Ma- 
son v. 980-984 Simpson St, Corpora- 
tion, 267 N.Y.S. 432. 


74 Colgate & Co. v. Smith, 151 N. 
E. 434, 84 Ind.App. 473; Muncie Foun- 
dry & Machine Co. v. Coffee, 117 N.E. 
524, 66 Ind.App. 405; Stark v. State 
Industrial Acc. Commission, 204 P. 
151, 103 Or. 80; Stojic v. Industrial 
Commission, 205 N.W. 795, 188 Wis. 
228; Smith v. Industrial Commission, 
174 N.W. 462, 170 Wis. 162; North- 
western Iron Co. v. State Industrial 
Commission, 142 N.W. 271, 154 Wis. 
ay L.R.A.1916A 366, Ann.Cas.1915B 


[a] Where no estrangement.—De- 
pendency of claimant widow is a ques- 
tion of fact, although she had been 


[§ 999] (c) Extent of Dependency. The extent 
of the dependency is a question of fact.8° 


Thus, 


separated from her deceased husband, 
where there was no estrangement and 
he sent her suppert money. Inland 
Steel Co. v. Barhbalic, 166 N.E. 9, 89 
Ind.App. 168. i 


[b] Imaginary“ cause for sSepara- 
tion.— Whether a wife’s claim that her 
husband’s marital indulgence was in- 
jurious to her, justifying her in liv- 
ing apart from him, was merely im- 
aginary as to ill consequences was a 
question of fact. Martilla v. Quincy 
Mining Co.; 191 N.W. 193, 221 Mich. 
525, 30 A.L.R. 1249. 


[c] Intent, as a factor in deter- 
mining whether husband and wife 
were living together, ordinarily is a 
uestion of fact. Northwestern Iron 
0. v. Industrial Commission, 142 N. 
W.-271, 154 Wis. 97, L.R.A.1916A 366, 
Ann.Cas.1915B 877. 


Intent as question of fact genera 
see Trial § 356. S om 


75. Stojic v. Industrial Commis- 
sion, 205 N.W. 795, 188 Wis. 228. 


76. Baldwin v. Sullivan, 204 N.W. 
420, 201 Iowa 955 [mod on other 
ground 208 N.W. 218,201 Iowa 955]. 


[a] Putative wife.—Whether, on 
admitted facts, claimant, a putative 
wife, is a dependent within the mean- 
ing of the act is a question of law. 
Baldwin v. Sullivan, 204 N.W. 420, 
201 Iowa 955 [mod on other ground 
208 N.W. 218, 201 Iowa 955]. 


77. Northwestern Iron Co. v. State 
Industrial Commission, 142 N.W. 271, 
154 Wis. 97, L.R.A.1916A 366, Ann.Cas. 
1915B 877. 


[a] In Michigan, where the facts 
are undisputed, whether a wife, sep- 
arated from. her husband by mutual 
consent and who married a man with 
whom she had been living during that 
time, is deserted within the meaning 
of 2 Comp. L. (1915) § 5435, as amend- 
ed by_ Comp. L. Suppl. (1922) § 5436, 
providing that a wife deserted by her 
husband at the time of death is con- 
clusively presumed to be a dependent 
is a question of law. Kimber v. Mich- 
ie Light Co., 203 N.W. 110, 229 Mich. 


78. Northwestern Iron Co. v. In- 
dustrial Commission, 142 N.W. 271, 
154 Wis. 97, L.R.A.1916A 866, Ann.Cas. 
1915B 877. 


79. Reid v. Maryland Casualty Co., 
63 F.¢2d) 10. 


[a]. Abandonment.—Whether  de- 
ceased left surviving a wife who had 
not, at the time of the injury, with- 
out good cause and for a period of 
three years prior thereto abandoned 
him, is a questiom’of law. Reid v. 
Maryland Casualty Co., 63 F.(2d) 10. 


80. Ill.—Chicago, Wilmington & 
Franklin Coal Co. v. Industrial Com- 
mission, 177 N.E. 731, 345 Ill. 78; No- 
vak v. Industrial Commission, 171 N. 
EH. 158, 339 Ill. 292; John M. Smyth 
Co. v. Industrial Commission, 137 N.E. 
519, 306 Ill. 171; Imperial Brass Mfg. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 999-1001] 


except with regard to those dependents who are by 
the express provisions of statutes conclusively pre- 
sumed to be dependents,’ whether the dependency 
is total’? or partial’*® is a question of fact. Where 
the facts are in dispute,** or, if undisputed, where 
conflicting inferences can be drawn from the evi- 
dence,®> what constitutes “living together,” within 
the meaning of statutory provisions that a child or 
children under the age of eighteen shall be conclu- 
sively presumed to be solely and wholly dependent 
upon the parent with whom he or they are living 
at the time of the death of the parent, is a question 
of fact, although if the facts are undisputed the ques- 


tion is one of law.*® 


[§ 1000] (9) Injuries for Which Compensation 
May Be Had’?—(a) In General. Whether or not an 
injury was received is a question of fact.*$ 


WORKMEN’S COMPENSATION ACTS 


tion of law.®® 


one of fact.®® 


[71 C.J.] 1157 


So, where the evidence is conflicting,®® whether there 
was an accident is a question of fact.®? 
has been held that whether claimant may recover 
compensation for the injury is a question of fact,°? 
in the absence of any®* competent®* evidence, the 
question of liability for the injury is a pure ques- 
So, when applied to ascertained®® 
or determined,®? facts, whether or not the injury was 
the result of an accident within the meaning of the 
compensation acts is a question of law,®* rather than 
Whether an injury by disease is one 
for which compensation may be recovered is pure- 
ly a question of law. 


While it 


[§ 1001] (b) Aggravation of Previously Impaired 


How 


the injury oceurred is likewise a question of fact.*® 


Co. v. Industrial Commission, 137 N. 
Beal OOO. blew GA take LO le Ni 
cago, Wilmington & Franklin Coal Co. 
v. Industrial Commission, 135 N.E. 
784, 303 Ill. 540; Richardson Sand Co. 
v. Industrial Commission, 129 N.E. 
751, 296 Ill. 335; Rockford Cabinet 
Co. v. Industrial Commission, 129 N. 
BE. 142, 295 Ill. 332; Keller v. Indus- 
trial Commission, 126 N.E. 162, 291 
Tll. 314; Rock Island Bridge & Iron 
Works v. Industrial Commission, 122 
N.E. 830, 287 Ill. 648. 


Ky.—Darby Harlan Coal Co. v. Fee, 
283 S.W. 438, 214 Ky. 470. 


Me.—Williams’ Case, 120 A. 620, 122 
Me. 477. 


Mass.—Perotti’s Case, 123 N.E. 776, 
233 Mass. 297; O’Flynn’s Case, 122 N. 
E. 767, 232 Mass. 582. 


N.H.—Lapoint v. Winn Bros., 126 A. 
380, 81 N.H. 357. 


Utah.—Harness v. Industrial Com- 
mission of Utah, 17 P.(2d) 277; Com- 
bined Metals Reduction Co. v. In- 
dustrial Commission of Utah, 278 P. 
1019, 74 Utah 247. 


Eng.—Hodgson v. Owners West 
Stanley Colliery, 3 B.W.C.C. 260 [rev 
LOM 434 2B WAC CATS 42 


[a] Other statement.—The amount 
of money contributed by decedent to 
his mother is a question of fact. 


Freeman’s Case, 123 N.E. 845, 233 
Mass. 287. 
{b] Whether money paid by father 


for daughter’s vacation was paid for 
her support is a question of fact. 
Ressi’s Case, 137 N.E. 703, 243 Mass. 
528. 

[ec] Under statutory provisions 
that in all cases other than those in 
which specified classes are conclusive- 
ly presumed wholly dependent for 
support upon a deceased employee, 
questions of dependency shall be de- 
termined in accordance with the fact, 
as the fact may be at the time of the 
injury, the extent of the dependency 
is a question of fact. Radanovic v. 
Vermillion Coal Co., 149 N.&. 182, 83 
Ind.App. 555. 


81. Ex parte Jagger Coal Co., 99 
So. 99, 211 Ala. 11. 


g2. Ala.—Gulf States Steel Co. v. 
Griffin, 106 So. 898, 214 Ala. 126; Ex 
parte Jagger Coal Co., 99 So. 99, 211 
Ala. 11. 

Mass.—In re Herrick, 104 N.E. 432, 
217 Mass. 111. . 

Mo.—Isaacson v. Central Coal & 
Coke '€o., .(App:)!-.56 S.W:(2d))) 834% 
Isaacson v. Central Coal & Coke Co., 
44 S.W.(2d) 232, 226 Mo.App. 644; 
Rasor y. Marshall Hall Grain Corpo- 


| 


ration, 25 S.W.(2d) 506, 224 Mo.App. 
253. 


W.Va.—Poccardi v. State Compen- 
sation Com’r, 91 S.E. 663, 79 W.Va. 
684. 


Eng.—Hodgson v. Owners West 
Stanley Colliery, 3 B.W.C.C. 260, 273 
[rev 101 L.T. 434, 2 B.W.C.C. 275] (per 
Lord Shaw). 


[a] Total dependency not shown 
as matter of law.—Facts in compen- 
sation proceeding held not to show 
as matter of law children under 18 
years of age were totally dependent on 
father with whom they were not liv- 
ing. Isaacson v. Central Coal & Coke 
Co., 44 S.W.(2d) 232, 226 Mo.App. 644. 


83. Ala.—Gulf States Steel Co. v. 
Griffin, 106 So. 898, 214 Ala. 126; Ex 
parte Jagger Coal Co., 99 So. 99, 211 
Ala. 11. 


Mass.—In re Herrick, 104 N.E. 432, 
217 Mass. 111. 


Utah.—Ogden City v. Industrial 
Commission of Utah, 193 P. 857, 57 
Utah 221. 


_ W.Va.—Poccardi v. State Compensa- 
tion Com’r, 91 S.E. 663, 79 W.Va. 684. 


Eng.—Hodgson v. Owners West 
Stanley Colliery, 3 B.W.C.C. 260, 273 
[revir 01 Ea 434. 92 ee BiWweG: GC, s27bil 
(per Lord Shaw). 


84. Olson-Walker Co. y. Industrial 
Commission of Wisconsin, 242 N.W. 
350, 207 Wis. 576. 


85. Olson-Walker Co. v. Industrial 
Commission of Wisconsin, supra. 


86. Lockhart’s Guardian v. Bailey 
Pond Creek Coal Co., 30 S.W.(2d) 955, 
235 Ky. 278. 


[a] MTlegitimate child.—The facts 
being undisputed, the compensation 
board’s finding that claimant, the al- 
leged recognized illegitimate child of 
a deceased employee, was not “actual- 
ly supported” by the employee, within 
the meaning of a statute declaring 
that a child under sixteen years shall 
be presumed to be wholly dependent 
on the parent with whom such child 
is living or by whom actually sup- 
ported at ethe time of the accident 
was a question of law. Lockhart’s 
Guardian v. Bailey Pond Creek Coal 
Co., 30 S.W.(2d) 955, 235 Ky. 278. 


[b] Divorce of parents.—Whether 


_a child was made wholly dependent on 


his father by a divorce judgment, 
within a statute providing that in case 
of divorce of parents, charging full 
support and maintenance of a child 
upon one parent shall constitute a 
living with the parent so charged 
within the meaning of a provision that 
a child living with a parent at the 


Condition. Whether the injury activated a previous 
bad condition, and so contributed to the injury or 
death, is a question of fact.? 


time of the death of such parent is 
conclusively presumed wholly depend- 
ent on such parent, is a question of 
law. Rohan Motor Co. v. Industrial 
Commission of Wisconsin, 205 N.W. 
930, 188 Wis. 223. 


87. Generally see supra §§ 325-486. 


88. In re McCaskey, 117 N.E. 268, 
65 Ind.App. 349; Rinehart v. FE. M. 
eareer Co., (Mo.App.) 55 S.W.(2d) 


88. Swift & Co. v. Prince, 183 N.W. 
557, 106 Neb. 358; Grace v. Vaught, 
235° P. 590; 108 Ok 187; 
yee Co) v. Hunt, 0217 P: 


$0. Jackson v. Department of La- 
bor and Industries, 288 P. 235, 157 
Wash. 1. 


91. Rinehart v. F. M. Stamper Co., 
(Mo.App.) 55 S.W.(2d) 729; City of 
Pryor v. Chambers, 280 P. 585, 138 
Okl. 118; Vorbnoff v. Mesta Mach. 
Co., 133 A. 256, 286 Pa. 199; Diprinzio 
v. American Pipe & Construction Co., 
157 A. 224, 103 Pa.Super. 391; Pav- 
linovich v. Department of Labor and 
Industries, 290 P. 876, 158 Wash. 374. 


92. Olson v. Robert St. Realty Co., 
232 N.W. 716, 181 Minn. 398; Kidder 
v. Marysville & A. Ry. Co., 295 P. 162, 
300 P. 170, 160 Wash. 471. 


93. Hankins Bres. v. Fritts, 
(2d) 957, 151 Ok. 106. 


94. U.S. Gypsum Co. v. McMichael, 
293 P. 773, 146 Okl. 74. 


95. Chappell v. Morris & Co., 235 
P. 117, 118 Kan. 210; Anna Maude v. 
Statham, 23 P.(2d) 203, 164 Okl. 124; 
Fitzsimmons v. State Industrial Com- 
mission, 241 P. 174, 113 Okl. 230. 


96. Westman’s Case, 106 A. 532, 118 
Me. 133; Bryant v. Fissell, 86 A. 458, 
84 N.J.Law 72. 


97. Westman’s Case, 106 A. 532, 118 
Me. 133. 


98. Page v. New York Realty Co., 
196 P. 871, 59 Mont. 305. 


As mixed auestion of law and fact 
see supra § 984. 


99. Page v. New York Realty Co., 
supra. 


1. Engels Copper Mining Co. v. In- 
dustrial Acc. Commission, 192 P, 845, 
183 Cal. 714,11. A.L.R. 785. 


2. Insana v. Nordenholt Corpora- 
tion, 183 N.Y.S. 83, 193 App.Div. 1; 
Curcio v. Bendik,.167 A. 626, 109 Pa. 
Super. 241; Keith v. Narragansett 
tlecetle Nace 164 A. 907; De- 
srochers v. wood-Crawford Co., 13 
A. 48, 47 R.I. 116. shee 


[a] Rule applied.—(1) 


Drumright 
491, 90 OkKl. 


2. 


Whether 


1158 [71 C.J.] 


[§ 1002] (c) Remote and Proximate Consequenc- 
Where the evidence is con- 
flicting,* the proximate® cause of the injury or death 
is a question of fact.* . So, where the evidence is 
diverse’ or conflicting,’ whether the disability or 
death was caused by the injury is a question of 
More specifically, where the evidence is con- 
flieting,*° whether the disability or death was proxi- 


es’—aa. In General. 


fact.°® 


paresis, primarily caused by syphi- 
lis, is lighted up or accelerated by in- 
juries is a question of fact. Walker 
v. Minnesota Steel Co., 209 N.W. 635, 
167 Minn. 475. (2) Where claimant 
was suffering from chronic glaucoma 
prior to the accident, whether the ac- 
cident accelerated the disease is a 
question of fact. Desrochers v. At- 
ares erew tore Go.7 131 JAS 248,47. Rol. 
116. : 


3. Causal connection between in- 
jury or death and accident arising out 
of and in the course of the emploey- 
ment as question of law or fact see 
infra § 1005. 


. Whether employee’s intoxication 
caused injury or death as question of 
fact see infra § 1011. 


4. Leffler v. Morton Salt Co., 235 N. 
W. 239, 253 Mich. 276; Waring v. Met- 
ropolitan Life Ins. Co., 39 S.W.(2d) 
418, 225 Mo.App. 600; Standard Wa- 
ter Systems Co. v. Ort, 160 A. 523, 
10 N.J.Mise. 659 [rev on Other 
erounds 166 A. 335, 110 N.J.Law 586]; 
McArthur v. Carmichael, 3 P.(2d) 195, 
151 Okl. 210. 


5. Gotchy v. North Dakota Work- 
men’s Compensation Bureau, 194 N.W. 
663, 49 N.D. 915. 


[a]) Rule applied.—Where the em- 
ployee has received an injury caused 
by conditions produced by the weath- 
er, it is ordinarily a question of fact 
whether the employment, was or was 
not a contributing proximate cause. 
In re Harraden, 118 N.E. 142, 66 Ind. 
‘App. 298. 

.. 6  Mich.—Deem vy. Kalamazoo Pa- 
per Co., 155 N.W. 584, 189 Mich. 655. 


Mo.—Waring v. Metropolitan Life 
ae Co., 39 S.W.(2d) 418, 225 Mo.App. 

N.Y.—Farone v. Mandelbaum & 
car toed 229 N.Y.S. 92, 223 App.Div. 
$4. 

Okl.—Vaughn & Rush v. Stump, 9 
P.(2d) 764, 156 Okl. 125; Whitfield 
v. Canadian Valley Utilities Co., 259 
P. 229, 126 Okl. 289. 


. Pa,—Bakunas v. Phila. & Reading 
C. & I. Co., 78 Pa.Super. 175. 


[a]. Rule applied.—(1) The cause 
of appendicitis is a question of fact. 


Star Pub. Co. v. Johnson, 146 N.E, 765,. 


83 Ind.App. 309. (2) Whether or not 
the act of an employee in failing to 
go promptly to a specialist was the 
cause of the loss of an eye is a ques- 
tion of fact. Daugherty v. Scandia 
Coal Co:; 219 N.W. 65, 206 Iowa 120. 
(3) Whether the death of the deceased 
was the result of inhalation of gas 
is a question of fact. Bender v. Mid- 
west Pipe & Supply Co., (Mo.App.) 
57 S.W.(2d) 70%. 


7. Nystrom v. Industrial Commis- 
sion of Wisconsin, 220 N.W. 188, 196 
Wis. 406. 

8 Ridley v. State Storage, 179 N. 


177, 93 Ind.App. 641; Stetson’s 
Case, 149 N.E. 409, 253 Mass. 535. 


- 9. Driscoll v. Jewell Belting Co., 
114 A. 109, 96 Conn. 295. 


Ill.—Rittler v. Industrial Commis- 


E. 


WORKMEN’S COMPENSATION ACTS 


fact and not a 


is a question of 
flicting.*® 


er the injury or 


sion, 184 N.E. 654, 351 Ill. 338. 


Mass.—O’Connor’s Case, 138 N.E. 
831, 244 Mass. 445; .Weatherbee’s 
Case, 120 N.E. 845, 231 Mass. 297, 


Mich.—Hovey v. General Const. Co., 
218 N.W. 768, 242 Mich. 84; Miller v. 
Acme White Lead & Color Works, 164 
N.W. 432, 198 Mich. 4385. 


Okl.—Marland Production Co. 
Hogan, 294 P, 115, 146 OKl. 220. 


Pa.—Zadwick v. Lehigh & Wilkes- 
Barre Coal Co., 27 Pa.Dist. 1039, 20 
Luz.Leg.Reg. 37. 


Utah.—Littsos v. Industrial Com- 
Zilegion of Utah, 194 P. 338, 57 Utah 


[a] Rule applied.—(1);Whether or 
not the loss of vision was the result 
of the injury «was°a ‘queStion of fact. 
Gulf Pipe Line Co. v. Hunt, 297 P. 
266, 148 Okl. 65. (2) Whether the sub- 
sequent incident or accident is an -in- 
dependent intervening cause IS a ques- 
tion of fact. Head Drilling Co. v. In- 
dustrial Accident Commission, 170 P. 
157, 177 Cal. 194. (3) Whether there 
was a causal relation between an in- 
jury to an employee and subsequent 
shock with paralysis was a question 
of fact in a compensation case. Le- 
duc’s Case, (Mass.) 187 N.E. 831. (4) 
Whether a leg injury sustained by 
an employee was the proximate cause 
of his death was held to be a fact is- 
sue under the evidence in a compen- 
sation case. Sharp v. Grand Rapids 
Trust Co., 286 N.W. 831, 254 Mich. 226. 


10. -Continental Inv. Co, v. Garcher, 
264 P..723, 83 Colo. 239. 


[a] Rule applied.—Where the evi- 
dence is conflicting, whether death 
was caused by overexertion is a ques- 
tion of fact. Thomas v. State Work- 
ore Ins. Fund, 124 A. 499, 280 Pa. 


[b] Whether subsequent incident 
is the proximate cause of further dis- 
ability, and part of the chain of causa- 
tion traceable to the original injury, 
is a question of fact where the evi- 
dence is conflicting. Dinoni v. Vulcan 
Coal Co., 297 P. 721, 132 Kan. 810. 


11. Hosner vy. Village of Romeo, 
203 N.W. 89, 229 Mich. 654. 


12. Colo.—Continental Inv. Co, v. 
Garcher, 264 P. 723, 88 Colo. 239. 


Ga.—Home Indemnity Co. v. Googe, 
164 S.E. 479, 45 Ga.App.. 302. 


Tll.—Mahay v. Industrial Commis- 
sion, 146 N.E. 494, 316 Ill. 97. 


Me.—Burridge’s Case, 148 A. 35, 128 
Me. 407. 


Mass.—Knight’s Case, 120 N.E. 395, 
231 Mass. 142. 


Mo.—Dever v. Brown Shoe Co., 49 
S.W.(2d) 638, 226 Mo.App. 1179. 


Okl.—Cromwell Franklin Oil Co. v. 
Cox, 296 P. 446, 147 Okl. 226; Grace 
v. Vaught, 235 P. 590, 108 Okl.: 187; 
Northeast Oklahoma R. Co. v. State 
Industrial Commission, 212 P. 136, 88 
Okl. 146. 


Wash.—Pavlinovich v. Department 
of Labor and Industries, 290 P. 876, 


Vv. 


[§ 1002 


mately!1 caused’? by an accident is a question of 


question of law;?* and, likewise, 


whether the disability or death was caused by disease 


fact,14 where the evidence is con- 


On the other hand, where the facts are 
not conbroverted,!® or where there is no competent 
evidence to support the findings and award,’ wheth- 


death was proximately!’ caused’® 


158 Wash. 374. 


[a] Rule applied._—(1) Evidence 
that a sprain of the ankles was the 
proximate cause of disability present- 
ed a question of fact. Northeast Ok- 
lahoma R. Co. v. State Industrial Com- 
mission, 212 P. 136, 88 Okl. 146. (2) 
Whether an employee was struck by 
a falling object which was knocked 
through a hole, f which fall the 
injury resulted, issa question of fact. 
Williams v. Lumbermen’s Reciprocal 
Ass’n, (Tex.Civ.App.) 18 S.W.(2d) 
1093. (3) Whether a chauffeur’s fall 
was caused by a sudden jerk or by an 
involuntary movement while dozing or 
sleeping is a question of fact (McClos- 
key v. Richard Hellman, Ince., 187 N. 
Y.S. 834, 196 App.Div. 674), (4) and 
whether it occurred by willful neglect 
of claimant is a question of fact 
(Grace v. Vaught, 235 P. 590, 108 Okl. 
187). (5) The cause of a compensa- 
ble disability, as between two acci- 
dents, is a question of fact. New 
York Indemnity Co. v. Miller, 22 P. 
(2d) 107, 163 Okl. 288. 


13. Northeast Oklahoma R. Co. v. 
State Industrial Commission, 212 P. 
136, 88 Okl. 146. 


14. Redfield v. Michigan Work- 
men’s Compensation Mut. Ins. Co., 150 
N.W. 862, °183 Mich., 633; Dever v. 
Brown Shoe Co., 49 S.W.(2d) 638, 226 
Mo.App. 1179; Schmit v. Industrial 
Commission, 18 OhioN.P.N.S. 305. 


[a] Rule applied.—(1) Whether an 
employee’s death was due to sunstroke 
was a fact question. Hedquist v. Pe- 
ter Sundquist & Co., 227 N.W. 856, 178 
Minn, 524. (2) Whether an employee’s 
fall was due to natural weakness from 
old age is a question of fact. Bagley’s 
Case, 152 N.E. 882, 256 Mass. 593. (3) 
Whether embolism was caused by a 
fractured wrist and rebreaking is a 
question of fact. Petruzzi v. A. Levy 
& Co., 165 A. 543, 108 Pa.Super. 566. 


15. Continental Inv. Co. v. Garch- 
er, 264 P. 723, 83 Colo. 239; Vogeley 
v. Detroit Lumber Co., 162 N.W. 975, 
196 Mich. 516. 


16. Fair v. Golden Rule Refining 
Co., 7 P.(2da);70, 134 Kan. 623. 


17. Hazelwood v. Bittinger, 150 A. 
713, 159 Md. 262; Wilson & Co. v. 
McGee, 21 P.(2d) 25, 163 Okl. 99; Pure 
Oil Co. v. Phillips, 8 P.(2d) 55, 155 OkI. 
114; Patrick & Tillman Drilling Co. v. 
Davis, 7 P.(2d) 146, 154 Okl. 216. 


18. Hazelwood v. Bittinger, 150 A. 
713, 159 Md. 262; Southwestern Sure- 
ty Ins. Co. v.. Owens, (Tex.Civ.App.) 
198 S.W. 662 [error refused]. 


[a] Rule applied.—Where no evi- 
dence appeared that first accident was 
proximate cause of employee’s hernia 
resulting after second accident, ques- 
tion was one of law. Hazelwood vy. 
Bittinger, 150 A. 7138, 159 Md. 262. 


19. Fair v. Golden Rule Refining 
Co., 7 P.(2d) 70, 134 Kan..623; Wil- 
son & Co. v. McGee, 21 P.(2d) 25, 163 
Okl. 99; Pure Oil Co, v. Phillips, 8 
P.(2d) 55, 155 Ok). 114; Patrick & 
Tillman Drilling Co. v. Davis, 7 P.(2da) 
146, 154 Okl. 216; St. Louis Mining & 
Smelting Co. v. State Industrial Com- 
mission, 241 P. 170, 113 Okl. 179. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1002-1004] 


by an accident is a pure question of law, and not one 


of fact.2° However, whether an 


tervening cause exists is a question of fact.?1 
[§ 1003] bb. Refusal or Neglect To Submit to 


Surgical or Medical Treatment.”? 


a request that the injured employee submit to an 
anesthetic to test the character and extent of the 
injury is reasonable is a question of fact.22 Whether 
or not the employee refused to avail himself of rea- 
sonable medical aid,?* and whether the refusal was 
reasonable2® or unreasonable,?° also are questions 
However, where the facts are admitted,?? 
and reasonable men would draw the same inferences 
from the facts,?®8 whether the employee’s refusal was 
reasonable or unreasonable is a question of law. 
Whether the operation would be attended by seri- 


of fact. 


20. Southwestern Surety Ins. Co. v. 
Owens, (Tex.Civ.App.) 198 S.W. 662 
{error refused]. 


21. Bailey v. Industrial Commis- 
sion, 122 N.E. 107, 286 Ill. 623. 


22. Generally see supra §§ 394, 559. 


23. Gilbreath v. Prairie Oil & Gas 
Co., 278 P. 707, 128 Kan. 618. 


24. Whitehurst v. Auterson, 20 P. 
(2d) 1035, 163 Okl. 75; United Ren- 
dering Co. v. Lewis, 7 P.(2d) 149, 154 
Okl. 153. 


25. Leavell Coal Co. v. Stamper, 21 
P.(2d) 1046, 163 Okl. 289; Indian Ter- 
ritory Illuminating Oil Co. v. Bates, 
1 P.(2d) 750, 151 OKI. 38. 


26. Everitt v. Haldeman-Julius 
Bub? Co: 257-P2 939, £24--Kan. 115; 
Carl B. King Drilling Co. v. Massen- 
burg, 7 P.(2d) 454, 154 Okl. 236; Unit- 
ed Rendering Co. v. Lewis, 7 P.(2d) 
149, 154 Okl. 153; McArthur v. Car- 
michael, 3 P.(2d) 195, 151 Okl. 210; 
Indian Territory Illuminating Oil Co. 
v. Bates, 1 P.(2d) 750, 151 Okl. 38; 
Consolidated Lead & Zinc Co. v. State 
Industrial Commission, 295 P. 210, 147 
OkKl, 83, 73 A.L.R. 1298. 

[a] Even though medical testi- 
mony is not conflicting, text rule ap- 
plies. Leavell Coal Co. v. Stamper, 
21 P.(2d) 1046, 163 Okl. 289. 


27. Grant v. State Industrial Ac- 
pent Commission, 201 P. 438, 102 Or. 


28. Grant v. State Industrial Ac- 
cident Commission, supra. 

29. Snooks’ Case, 161 N.E. 892, 264 
Mass. 92. 
Neault v. Parker-Young Co., 
166 A. 289. 

31. Snooks’ Case, 161 N.H. 892, 264 
Mass. 92; Neault v. Parker-Young 
Co., (N.H.) 166 A. 289. 


30. 
(N.H.) 


3@. See supra § 984. 
33. See cases infra note 39. 
34. See cases infra notes 41-48. 


35. Cal.—San Francisco-Oakland 
Termjnal Rys. v. Industrial Accident 
Commission, 179 P. 386, 180 Cal. 121. 


Ill—Peters Machinery Co. v. In- 
dustrial Commission, 179 N.E. 112, 
346 Ill. 403. 

Iowa.—American Bridge Co. v. 


Funk, 173 N.W. 119, 187 Iowa 397. 


Minn.—Hasslen v. Carlson & Has- 
slen, 231 N.W. 188, 180 Minn. 473. 


Mo.—Hoffman v. Missouri Pac. R. 
Co., (App.) 63 S.W.(2d) 427; King 
v. Mark Twain Hotel, (App.) 60 S.W. 
(2d) 675; Lumpkins v. Sheidley Real- 
ty Co., (App.) 53 S.W.(2d) 386; Keith- 
ley v. Stone & Webster Engineering 
Corparation, 49 §8.W.(2d) 296, 226 Mo. 


b 


WORKMEN’S COMPENSATION ACTS 


independent in- 


Whether or not 


App. 1122. 


Ok].—Oklahoma Gas & Electric Co. 
v. Santino, 12 P.(2d) 221, 158 Okl. 70. 


36. Gerald’s Case, 141 N.E. 862, 247 
Mass. 229. 


87. Skelly Oil Co. v. State Indus- 
ver Commission, 216 P. 933, 91 Okl. 
194. 


38. State Roads Commission of 
Maryland vy. Reynolds, 165 A. 475, 164 
Md. 539. 


39. Ariz.—Maryland Casualty Co. 
v. Industrial COmmission of Arizona, 
266 P. 11, 33 Ariz. 490. 


Cal.—Engels Copper Mining Co. v. 
Industrial Accident Commission, 192 
PB.) 845, 1838. Gal. 4714, 11. A. Re 785. 


Colo.—New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
86 Colo. 580. 


Ga.—Home Indemnity Co. v. Googe, 
164 S.E. 479, 45 Ga.App. 302. 


Ill.—Landon v. Industrial Commis- 
sion, 173 N.E. 49, 341 Ill. 51; Mehay v. 
Industrial Commission, 146 N.E. 494, 
316 Ill. 97; Chicago Packing Co. v. 
Industrial Board of Illinois, 118 N.}E. 
Tie eee Lil. £91. 


Ind.—Self v. Shirkie Coal Co., 166 
N.E. 613, 89 Ind.App. 673; Owens v. 
McWilliams, 152 N.E. 841, 85 Ind.App. 
92; Lilly v. Pinnell-Dulin Lumber Co., 
146 N.E. 910, 82 Ind.App. 586; Hufford 
v. Livingston, 137 N.E. 279, 79 Ind. 
App. 519; Miller v. Beil, 129 N.E. 493, 
75 Ind App: wis! 


Iowa.—Heissler v. Strange Bros. 
net Co,, 237 N.W. 3438, 212. Iowa 
48. 


Kan.—Gregg v. American Walnut 
range Co., 19 P.(2d) 4638, 187 Kan. 
01. 


La.—Wyatt v. Finley, 119 So. 469, 
sn ace 159 [rev 118 So. 874, 167 La. 


Me.—Martriciano vy. Profenno, 143 
A. 270, 127 Me. 549; Gagnon’s Case, 
130 A. 355, 125 Me. 16; 
Androscoggin & K. Ry. Co., 119 A. 305, 
122 Me. 652; ) Patrick, v:'.J. B. Ham 
co 111 A. 912, 119 Me. 510, 13 A.L.R. 


Md.—Catherman v. Ennis, 165 A. 
482, 164 Md. 519; Weston-Dodson Co. 
v. Carl, 144 A. 708, 156 Md. 535; Bell 
v. Steen, 112 A. 584, 1837 Md. 388; F. 
B. Beasman & Co. v. Butler, 105 A, 
409, 183 Md. 382. 


Mass.—Seelig’s Case, 182 N.E. 858, 
280 Mass. 466; Jarvis’ Case, 174 N.E. 
484, 274 Mass. 305; Mills’ Case, 155 
N.E. 4238, 258 Mass. 475 [foll Mc- 
Laughlin’s Case, 155 N.E. 927, 259 
Mass. 25]; Cosgrove’s Case, 157 N.E. 
547, 257 Mass. 343; Van DeuSen’s Case, 
149 N.E. 125, 253 Mass. 420; Carey’s 
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ous2® or unusual®® risk to life or member generally 
is a question of fact. é 
tion will be followed by a substantial physical gain 
generally is a question of fact.?* 


[§ 1004] (d) Arising out of and in the Course of 
Employment—aa. In General. 
ployee’s injury or death was due to an accident 
arising out of or in the course of his employment, 
so as to entitle him to compensation under the com- 
pensation acts, may be a mixed question of law and 
fact,°? a question of fact,?? or a question of law.°4 
Where the evidence is conflicting?® or contradic- 
tory,?® or subject to different conelusions,?? and is 
legally sufficient to support the conelusion,** whether 
the accident or injury arose out of anc in the course 
of the employment is a question of fact,?® and not 


Likewise, whether the opera- 


Whether an em- 


Case, 149 N.E. 411, 253 Mass. 937; 
Berman’s Case, 122 N.E. 395, 232 Mass. 
453; Weatherbee’s Case, 120 N.E. 845, 
231 Mass. 297. 


Mich.—Borck v. Simon J. Murphy 
Co., 171 N.W. 470, 205 Mich. 472. f 


Minn.—Ott v. Standard Cattle Co., 
212 N.W. 813, 170 Minn. 410. 


N.Y.—Klein v. George 
Const. Co., 184 N.Y.S. 598, 193 App, 
Div. 870; Days v. S. Trimmer & Sons, 
162 N.Y.S. 603, 176 App.Div. 124; Tirre 
v. Bush Terminal Co., 158 N.Y.S. 883, 
172 App.Div. 386. 


Ohio.—Industrial Commission of 
Ohio v. Dense, 14 Ohio App. 224; Tay- 
lor v. Industrial Commission of Ohio, 
13 Ohio App. 262. 


Okl.—Thomas v. Martin, 23 P.(2d) 
192, 164 Okl. 151; Reiter-Foster Oil 
Co. v. Broderson, 19 P.(2d) 142, 162 
Okl. 73; Wise-Buchanan Coal Co. v. 
Ray, 17; P3(2d), .360,.157 Okln197 se 
W. Merrick, Inc. v. Cross, 300 P. 637, 
151 Okl. 2; Indian Territory Illuminat- 
ing Oil.Co. v. Crow, 296 P. 451, 147 
OKI. 229; Cary v. State Industrial Com- 
mission, "296" P.\738hy a4 Okt 16a: 
Maney & Alley v. Fletcher, 282 P. 153, 
140 Okl. 54; Skelly Oil Co. v. Lyon, 
276 P. 712, 136 Okl. 94; W. R. Picker- 
ing Lumber Co. v. Tincup, 269 P. 262, 
132 Okl. 241; Ryan v. State Industrial 
Commission, 261 P. 181, 128 Okl. 25; 
Superior Smokeless Coal & Mining Co. 
v. Hise, 213 P. 308; 89) OkI.) 70; 


Pa.—Gallagher v. P. M. Walton 
Mfg. Co., 107 A. 327, 264 Pa. 29; Fluck- 
er v. Carnegie Steel Co., 106 A. 192; 
263 Pa. 113. 


Tex.—Parker v. Royal Indemnity 
Co., (Civ.App.) 59 S.W.(2d) 2438. 


Wis.—Barragar v. Industrial Com- 
mission of Wisconsin, 238 N.W. 368, 
205 Wis. 550, 78 A.L.R. 679. 


[a] Rule applied.—(1) Whether 
an employee was injured by reason 
of guarding his employer’s property, 
which injury would be one arising 
out of or in the scope of his employ- 
ment, is a question of fact. Chicago 
Dry Kiln Co. v. Industrial Board, 114 
N.E.. 1009, 276 Ill. 556, Ann.Cas.1918B 
645. (2) Whether or not an employee 
was engaged in an excluded employ- 
ment isa question of fact. Crockett v. 
Industrial Accident Commission of ° 
California, 218 P. 969, 190 Cal. 583. 
(3) Whether death resulted from a 
disease contracted in the course of 
employment is a question of fact. 
May v. Belleville Enameling & Stamp- 
ing Co., 247 Ill.App. 275. (4) Wheth- 
er employee’s trip to bank was to 
make deposit for the employer or to 
pay his own insurance premium is a 
question of fact. Morse v. Port Huron 
a Arak R. Co., 282 N.W. 369, 251 Mich. 
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one of law;*? but where there is no contrariety of 
evidence,*? or no material*? conflict therein,** or 
where the facts are ascertained,*4 and agreed upon 
by the parties,4® of are undisputed,*® the question 
is one of law,*’ and not one of fact.*® 
employer knew of,4® and acquiesced in,®® the prac- 
tice of employees engaged in different work of ex- 
changing work is a question of fact, where the evi- 


dence is conflicting.*! 


Period of employment. What constitutes a reason- 
able time an employee is required to be on the em- 
ployer’s premises at his place of work before the 
hour fixed for the commencement of his duties is a 
Likewise, the length of time the 
relation of master and servant continues after cessa- 
tion of actual labor is a question of fact.°* 


question of fact.5? 


Place of employment. The meaning of the term 


{b] Whether employee was actuat- 
ed by purpose to serve his employer 
in missing the last interurban car and 
being forced to take a taxicab, as a 
result of which he was injured, is a 
question of fact: In re Raynes, 118 
N.E. 387, 66 Ind.App. 321. / 


40. New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
86 Colo. 580; Owens v. McWilliams, 
152 N.E. 841, 85 Ind.App. 92; State 
Roads Commission of Maryland v. 
Reynolds, 165 A. 475, 164 Md. 539; 
Amerada Petroleum Corporation v. 
Cook, 3 P.(2d) 667, 152 Okl. 98; Belle 
City Malleable Iron Co. v. Industrial 
Commission of Wisconsin, 174 N.W. 
899, 170 Wis. 293, 7 A.L.R. 1071. 

41. Turner Day & Woolworth Han- 
dle Co. v. Pennington, 63 S.W.(2d) 490, 
250 Ky. 433. 

42. Keithley v. Stone & Webster 
Hngineering Corporation, 49 S.W.(2d) 
296, 226 Mo.App. 1122. 

43. Keithley v. Stone & Webster 
Engineering Corporation, supra. 


44, Columbia School Supply Co. v. 
Lewis, 115 N.E. 103, 63 Ind.App. 386; 
Lancaster v. Celanese Corporation of 
America, 163 A. 209, 163 Md. 516; Har- 
rison v. Central Const. Corporation, 
108 A. 874, 135 Md. 170; Hunt v. State, 
Adjutant General’s Department, 161 
S.E. 203, 201 N.C. 707. 

[a] Where all reasonable infer- 
ences to be drawn are asScertaixed, 
the ultimate question whether the in- 
jury under investigation was an Iin- 
jury by accident arising in the course 
of employment within the workmen’s 
compensation act involves a law ques- 
tion. Columbia School Supply Co. v. 
Lewis, 115 N.E. 103, 63 Ind.App. 386. 


45. Lancaster v. Celanese Corpora- 
tion of America, 163 A. 209, 163 Md. 
516; Harrison v. Central Const. Cor- 
poration, 108 A. 874, 135 Md. 170. 


[a] If case does not depend on in- 
ferences of fact drawn from those ad- 
mitted, the question is one of law and 
not one of fact. Hunt v. State, Ad- 
jutant General’s Department, 161 Ss. 
E. 203, 201 N.C. 707. 


46. Ky.—Inland Gas Corporation v. 
Frazier, 55 S.W.(2d) 26, 246 Ky. 432; 
Kenmont Coal Co. v. Summers, 50 S.W. 
(2d) 515, 244 Ky. 232; Warfield Nat- 
ural Gas Co. v. Muncy, 50 S.W.(2d) 
543, 244 Ky. 213; Stearns Coal 
Lumber Co. v. Smith, 21 S.W.(2d) 277, 
231 Ky. 269. 

Me.—Farwell’s Case, 147 A. 215, 128 
Me. 303. 

Md.—Lancaster v. Celanese Corpo- 
ration of America, 163 A. 209, 163 Md. 
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[§§ 1004-1006 


“premises,” in the rule that the place of employment 
may include not only the actual place where the 
work is done but also other places on the employ- 
er’s premises, is a question of law,° and not a ques-" 
tion of fact.5> So, where the facts are undisputed,°® 
whether the point of injury was on the premises of 
the employer is a question of law.*? 


[§ 1005] bb. Causal 


Connection Generally. 


Whether the injury or death was caused by an acci- 


tion of fact.>® 


516; Gunter v. Sharp & Dohme, 151 
A. 134, 159 Md. 438; Harrison v. Cen- 
tral Const. Corporation, 108 A. 874, 135 
Md. 170. 


Mo.—Moran v. Edward Peterson 
Const. Co., (ARD.) 56 SAW.(2d) 309; 
Sawtell v. Stern Bros. & Co., 44 S.W. 
(2d) 264, 226 Mo.App. 485. 


N.C.—Hunt v. State, Adjutant Gen- 
eral’s Department, 161 S.E. 203, 201 
NEC Or: 


Okl.—Rush Const. Co. v. Woodward, 
14 P.(2d) 409, 159 Okl. 72; Farmers’ 
ae Co. v. Cooper, 294 P. 108, 147 Okl. 


Pa.—Houlehan v. Pullman Co., 124 
A. 640, 280 Pa. 402. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Sewell, (Civ.App.) 32 S.W.(2d) 262. 


[a] Where inferences to be drawn 
from facts are not disputed, the ques- 
tion is one of law. Gunter v. Sharp & 
Dohme, 151 A. 134, 159 Md. 438; Har- 
rison v. Central Const. Corporation, 
108 A. 874, 135 Md. 170;- Rush Const. 
oa ae Yulee sare 14 P.(2d) 409, 159 


47. Idaho.—Walker v. 
P. 1104, 43 Idaho 625. 


Tll—Spiller v. Industrial Commis- 
sion, 163 N.E. 406, 331 Ill. 401, 60 A.L. 
R. 1397. 


Ind.—Raynes v. Staats-Raynes Co., 
119 N.E. 809, 68 Ind.App. 37. 


Mo.—Metting v. Lehr Const. Co., 
82 S.W.(2d) 121, 225 Mo.App. 1152. 


Pa.—Krapf v. Arthur, 95 Pa.Super. 
468 [aff 146 A. 894, 297 Pa. 304]; Cal- 
lihan v. Montgomery, 115 A. 889, 272 
Pa. 56; Flucker v. Carnegie Steel Co., 
106 A. 192, 263 Pa. 113; Poffinberger 
v. W. W. Martin Co., 83 Pa.Super. 524. 


[a] Reason for rule.-—What consti- 
tutes injury or death by accident in 
the course of employment, as defined 
in the act, is a question of law, as it 
depends on the interpretation or con- 
struction of the act. Callihan v. 
Montgomery, 115 A. 889, 272 Pa. 56. 


48. Sawtell v. Stern Bros. & Co., 
44 S.W.(2d) 264, 226 Mo.App. 485. 


49. Chicago, Wilmington & Frank- 
lin Coal Co. v. Industrial Commission, 
135 N.E. 784, 303 Ill. 540; Sunnyside 
Coal Co. v. Industrial Commission, 126 
N.E. 196, 291 Tl. 523. 


[a] Dlustration.—Whether a coal 
company knew of the practice of mine- 
trappers to exchange work with mule 
drivers, so as to justify an award of 
compensation for the death of a trap- 
per killed while driving, is a question 


Hyde, 253 


dent arising out of and in the course of the employ- 
ment is a question of fact.°* 
reason of the employment the employee was sub- 
jected to a special or increased hazarg@ is a ques- 


Likewise, whether by 


* 


[§ 1006] cc. Risks Common to*Public at Large. 
Whether the employee, in the course of his work, was 
subjected to a greater risk than the publie generally 


of fact. Sunnyside Coal Co. v. Indus- 
Enlad Corin tsi, 126 N.E. 196, 291 


50. Sunnyside Coal Co. v. Indus- 
trial Commission, supra. 


51. Sunnyside Coal Co. v. Indus- 
trial Commission, supra. 


52. Carlin v. Coxe Bros. & Co., 117 
A. 405, 274 Pa. 38. 


53. Vosnak v. Kisiminetas Valley 
Coal.Co., 123 A. 507, 278 Pa. 557; Mal- 
ky v. Kiskiminetas Valley Coal Co., 
123 A. 505, 278 Pa. 552, 31 A.L.R. 1082. 


54. Boscola v. Pennsylvania Coal 
& Coke Co., 90 Pa.Super. 456. 


55. Boscola v. Pennsylvania Coal 
& Coke Co., supra. 


_56. Krebs _v. Industrial Commis- 
sion, 227 N.W. 287, 200 Wis. 134. 


57. Wiles v. American Oil Co., 161 
A. 467, 105 Pa.Super. 282; Andrisin 
v. Temple Coal Co., 101 Pa.Super. 235. 


58. Slacum v. Jolley, 138 A. 244, 
153 Md. 343; Feldman’s Case, 134 N. 
EK. 251,240 Mass. 555; Piggott v. Ross 
& Wentworth, 209 N.W. 47, 234 Mich. 
634; Bayne v. Riverside Storage, etce., 
Co., 148 N.W. 412, 181 Mich. 378. 


Minn.—Ylitala v. International 
iar yesrer Co:7 229.N.W. 100, 179 Minn. 


-Pa.—McCarthy v. Generaf Electric 
oy, 148 A. 116, 293 Pa. 448, 60 A.L.R. 


[a] Rule applied. — (1) Whether 
the employee’s death resulted from a 
fall in the course of his employment, 
(Feldman’s Case, 134 N.E. 251, 0 
Mass. 555; McCarthy v. General Elec- 
tric Co., 143 A. 116, 293 Pa. 448, 60 A.L. 
R. 1288) (2) or from brain fever (Mc- 
Carthy v. General Electric Co., su- 
pra) is a question of fact. 


59. Emmick v. Hanrahan Brick & 
Ice Co., 201 N.Y.S. 637, 206 App.Div. 
580; Security Union Casualty Co. v. 
Brown, (Tex.Civ.App.) 297 S.W. 1081; 
Carey v. Industrial Commission, 194 
N.W. 339, 181 Wis. 253. 


[a] Rule applied.—(1) Whether an 
employee, who died from heat prostra- 
tion, was specially affected by the 
severity of the heat by reason of his 
employment is a ‘question of fact. 
Campbell v. Clauseh-Flanagan Brew- 
ery, 171 N.Y.S. 522, 183 App.Div. 499. 
(2) Whether the hazard of heat 
stroke in repairing a roof was one 
which was inseparably connected 
with, and substantially increased by, 
the employment is a question of fact. 
Collins v. Industrial Accident Com- 
mission, 273 P. 33, 205. Cal..727. 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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is a question of fact.®° 


[§ 1007] dd. Acts outside of Duties. Whether 
the injury occurred while claimant was engaged in 
acts outside of his duties is a question of fact.°+ 


[§ 1008] ee. Acts Incidental to Employment. 
Where a workman does such things as are usually 
and reasonably incidental to the work of the em- 
ployer, including the taking of refreshment,*? rest,** 
and smoking,®* which are not forbidden by the em- 
ployer, and in so doing is injured, the question 
whether the injury was in the course of his em- 
ployment is not one of law. 


[§ 1009] ff. Going to and from Work. Whether 
the place and time of the injury in going to and 
from work is within the scope or period of the em- 
ployment is a question of fact.°> However, where 
the facts are undisputed,®* whether, under the con- 
tract of employment, the employer is to transport 
the employee to and from work is a question of 
law,®* and not a question of fact.*§ 


[§ 1010] gg. Disobedience of Orders. Whether 
the injury happened in the course of work contrary 
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to the employer’s rules and instructions is a ques- 
tion of fact.°® So whether the employee’s testi- 
mony as to his superior’s order was a fraudulent 
scheme to secure compensation is a question of 
factsh? 


[§ 1011] (e) Serious and Willful Misconduct of 
Employee; Intoxication.7: Whether the employee 
was guilty of willful misconduct, within the mean- 
ing of the rule that compensation is thus barred, is 
a “question of fact.72 So whether specified facts 
constitute such willful misconduct is primarily a 
question of fact,7® and not a question of law.** 
Whether the employee was intoxicated,’> and wheth- 
er the injury or death was due to such intoxica- 
tion,’® are questions of fact, particularly where the 
evidence is contradictory.77 Likewise, the extent to 
which the employee was addicted to the use of in- 
toxicants is a question of fact.78 


{§ 1012] (10) Amount and Period of Compensa- 
tion?°—(a) In General. While ordinarily the 
amount of compensation to be awarded is a question 
of fact,®° where the facts are undisputed,®! or the 


60. Fidelity & Casualty Co. of New 
York yv. Industrial Accident Commis- 
sion of California, 258 P. 698, 84 Cal. 
App. 506; Sheehan Pipe Line Co. v. 
Cruncleton, 22 P.(2d) 112, 163 Okl. 
205. 


[a] Rule applied.—Whether long- 
shoreman was especially exposed, in 
the performance of his work, to ma- 
terially greater danger of frostbite 
than an ordinary outdoor worker is 
a question of fact. In re McManaman, 
113 N.E. 287, 224 Mass. 554. 


61. Grace v. Vaught, 235 P. 590, 
108 Okl. 187. 

62. Taylor v. Industrial ‘Commis- 
sion of Ohio, 18 Ohio*App. 262. 

[a] Noon hour. — Whether injury 
to an employee, falling when sustain- 
ing some sort of seizure during the 
noon hour on his employer’s premises, 
arose out of employment was not a 
question of law. Holmes’ Case, 166 N. 
E. 827, 267 Mass. 307. 


63. Taylor v. Industrial Commis- 
sion of Ohio, 13 Ohio App. 262. 


64. Taylor v. Industrial Commis- 
sion of Ohio, supra. 

65. Irwin-Neisler & Co. v. Indus- 
trial Commission, 178 N.E. 357, 346 Ill. 
89; Schafer v. Industrial Commission, 
175 N.E. 789, 343 Ill. 578. 

[a] Rule applied.—Where the evi- 
dence is conflicting, whether deceased 
had taken articles to a place where 
they were needed and had then gone 
to lunch, or was on his way with the 
articles, having stopped for lunch, is a 
question of fact. Mitchell v. Ball 
Bros. Co., (Ind.App.) 186 N.E. 900. 


66. Boyd v. Chase, 166 N.E. 611, 89 
Ind.App. 374. 


67. Mead Bros. v. State Industrial 
Commission, 291 P. 571, 144 Okl. 279. 


[a] Whether an implied agreement 
by an employer to transport an em- 
ployee to or from work exists is a 
matter of law. Mead Bros. v. State 
Industrial Commission, 291 P. 571, 144 
Okl. 279. 


Existence of contract implied in 
fact as question of law or fact gen- 
erally see Contracts § 988. 

68. Mead Bros. v. State Industrial 
Commission, 291 P. 571, 144 Okl. 279. 

{a] Whether an implied agreement 
by the employer to transport the em- 
ployee to and from work exists is not 


z 


a matter of fact. Mead Bros. v. State 
Industrial Commission, 291 P. 571, 144 
Okl. 279. 


69. Svoboda v. Brooking, 270 P. 
575, 182 Okl. 290; Grace v. Vaught, 235 
P. 590, 108 Okl. 187. 


70. Pacific Indemnity Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 261 P. 987, 202 Cal. 521. 


71. As mixed question of law and 
fact see supra § 984. 


72. Ga.—AMtna Life Ins. Co. v. Car- 
roll, 150 S.E. 208, 169 Ga. 333 [rev 146 
S.E. 788, 39 Ga.App. 78, conformed to 
150 S.E. 872, 40 Ga.App. 674]. 


Ind.—Cunningham Const. 
Morgan, 156 N.BE. 
387. 

Iowa.—Pierce v. Bekins Van & Stor- 
age Co., 172 N.W. 191, 185 Iowa 1346. 


Mass.—Sciola’s Case, 128 N.E. 666, 
236 Mass. 407. 


Okl.—Southern Surety Co. v. Taber, 
212 P. 128, 88 Okl. 108. 


73. Mancini v. Scovill Mfg. Co., 119 
A. 897, 98 Conn. 591. 


[a] Failure to use safety device.— 
(1) Where a _ servant was drilling 
pieces of metal where a certain safety 
appliance was sufficient, and was or- 
dered to drill one where such appli- 
ance was inadequate, and his failure 
to use a better one resulted in his 
death, it was held that it could not 
be said as matter of law that his con- 
duct amounted to willful refusal to 
use the better appliance. Haskell & 
Barker Car Co. v. Kay, 119 N.E. 811, 
69 Ind.App. 545. (2) Condition of 
goggles furnished claimant is a ques- 
tion of fact. Lobdell Car Wheel Co. 
v. Subielski, 125 A. 462, 32 Del. 462. 
(3) Whether claimant was wearing 
goggles at the time of the accident 
is a question of fact. Lobdell Car 
Wheel Co. v. Subielski, Supra. (4) 
Whether or not claimant willfully 
failed to use the protection against 
accident furnished for his use is a 
question of fact. Wise-Buchanan 
Coal ‘Co. v.. Ray, 17 P:(2d)) 360, 157 
Okl. 197. (5) Whether an employee’s 
failure to use guards or safety devices 
provided as required by law was will- 
ful is a question of fact. Wick v. 
aye 169 P. 1087, 66 Okl. 311, 4 A.L.R. 

ie 


[b] Disregard of order.—(1) 
Whether disregard of an order is will- 


Cosmayé 
524, 86 Ind.App. 


ful misconduct, if clearly not within 
the statute, is excluded as a matter 
of law. Harris v. R. P. Dobson & Co., 
132 A. 374, 150 Md. 71. (2) Where it 
is not clear that a breach of orders 
is not within the meaning of the stat- 
ute as to willful misconduct, whether 
the case will be excluded from com- 
pensation is a question of fact. Har- 
ris v, R. P. Dobson & Co., supra. (3) 
Thus, whether an employee’s disre- 
gard of an order not to go intoa ditch 
until shored up was willful miscon- 
duct was a question of fact. Harris 
v. R. P. Dobson & Co., supra. 


fe] Refusal to permit operation.— 
Whether refusal to permit an opera- 
tion was such misconduct on the part 
of decedent and those acting for him 
as to deprive his dependents of the 
benefits of the act is a question of 
fact where clearly open to more than 
one inference by reasonable men. 
Vonnegut Hardware Co. v. Rose, 120 
N.E. 608, 68 Ind.App. 385. 


74 North Pac. S. S. Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 163 P. 910, 174 Cal. 500. 


[a] Disobedience of order.—The 
second officer of a vessel ordered by 
his superior to seek a lifeboat when 
the vessel was about to strike the 
rocks is not, as a matter of law, guilty 
of “willful misconduct” because after 
getting into a lifeboat he goes back 
to the vessel and is unable, because of 
the lifeboat being cast off, to return. 
North Pac. §. S. Co. v. Industrial Ac- 
cident Commission of California, 163 
P, “910, 174 Cal. 500. 


75. Pierce v. Bekins Van & Storage 
Co., 172 N.W. .191, 185 Iowa 1346; 
Napoleon v. McCullough, 99 A. 385, 
89 N.J.Law 716. 

76. Pierce v. Bekins Van & Storage 
Co., 172 N.W. 191, 185 Iowa 1346; 
Napoleon v. McCullough, 99 A. 385, 
89 N.J.Law 716. 


77. Wefens v. Industrial Commis- 
sion, 121 N.E. 182, 286 Ill. 32. 


78. Ramlow v. Moon Lake Ice Co., 
158 N.W. 1027, 192 Mich. 505, L.R.A. 
1916F 955. 


soe Generally see supra §§ 516— 


8&0. Ala.—Ex parte Jagger Coal Co., 
99 So. 99, 211 Ala. 11; Virginia Blec- 
tric & Power Co. v. Place, 148 S.E. 756, 
150 Va. 562. 


81. Hassell v. C. J. Reinecke Lum- 


= 
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findings are not supported by competent evidence,®? 
The question what dis- 
position in any particular case is in proportion to the 
respective needs of the dependents and just and 
equitable is one of fact.** Whether greater compen- 
sation than has been awarded by the compensation 
authorities is justified is a question of fact.84 Wheth- 
er an award should be made for disfigurement,®® and 
the amount thereof,*®® are questions of law. 


the question is one of law. 


[§ 1013] (b) Earnings. Ordinarily, the amount of 
earnings of the employee, as the basis of the com- 
pensation award,*" is a question of fact,®® and not 
a matter of law,®® but where there is no conflict in 
the evidence, it is a question of law®°® rather than 
Where the evidence is stipulated,?? 
or is undisputed®? or uncontradicted,®* whether 
‘traveling expenses and a bonus are to be computed 


one of fact.®? 


WORKMEN’S COMPENSATION ACTS 


law.?& 


In General. 


in the determination of the earnings of the deceased 


ber Co., (Mo.App.) 54 S.W.(2d) 758. 


s2. American Tank & Equipment 
Corporation v. Templeton, 16 P.(2d) 
255, 160 Okl. 88. 


83. Perry v. Industrial Accident 
Commission, 169 P. 358, 176 Cal. 706. 


84, Raulerson v. State Industrial 
Commission of Oklahoma, 183 P. 880, 
76 Okl. 8. 


..85. Stubbs v. Industrial Board, 117 
N.E. 419, 280 Ill. 208. 


86. Stubbs v. Industrial Board, su- 
pra. < 


87. See supra § 520. 


88. Snooks’ Case, 161 N.E. 892, 264 
Mass. 92; Chestnut & Smith v. Lynch, 
202 P. 1018, 84 Okl. 199; Norwich 
Union Indemnity Co. v. Wilson, (Tex. 
Civ.App.) 17 S.W.(2d) 68. 


{a] What is daily wage is a ques- 
tion of fact. Baltimore & Philadel- 
phia Steamboat Co. v. Norton, 40 F. 
(2d) 580 [aff 48 F.(2d) 57, cert gr 52 S. 
Ct. 18, 284 U.S. 602, 76 L.Ed. 516, mod 
on other grounds 52 S.Ct. 187, 284 U.S. 
408, 76 L.Ed. 366]. : 


[b] Weekly wage. qd) The 
amount of wages per week,is a ques- 
tion of fact. New State “Ice’ Co. v. 
State Industrial Commission, 209 'P. 
318, 87 Okl. 185. (2) The question 
of what is just’and fair, within the 
meaning of a statute in part provid- 
ing that where employment prior to 


the injury extended over a period of. 
less than fifty-two weeks the method | 


of dividing earnings during that peri- 
od by the number of weeks and parts 
thereof during which the employee 
earned wages shall be followed, pro- 
vided results just and fair to both 


parties will thereby be obtained, is a, 
Lenne v. Binkley: 


question of fact. 
Mining Co., (Ind.App.) 187 N.E. 842. 


(3) Whether a mother was partially, 
dependent on her son within the mean; | 


ing of a statute providing.,that to 


persons partially dependent the week-. 


ly compensation shall be in the same 
proportion to the weekly compensa- 
tion of persons wholly dependent as 
the average amount contributed week- 
ly bears to the average weekly wage 
at the time of injury is a question’ of 
fact. Barker v. Reynolds, 179 N.E. 
396, 94 Ind.App. 29. 

[c] What constitutes whole year, 
within meaning of statutes relating to 
calculation of the employee’s earnings 
in determining the amount of com- 
pensation, is a question of fact. Acme 
Coal & Mining Co. v. Briggs, 286 P. 
768, 142 Okl. 285. 


{d] Conflict in testimony of claim- 


ant presents question of fact as _to 
amount of wages. Norwich Union In- 
demnity Co. v. Wilson, (Tex.Civ.App.) 
17 S.W.(2d) 68. 


ae Scott’s Case, 118 A, 236, 121 Me. 


aE ORNS 


[a] Weekly wage.—(1) Determina- 
tion by the chairman of the commis- 
sion under the method prescribed by 
statute of a sum which shall reason- 
ably represent the weekly earning ca- 
pacity of an employee at the time of 
an accident is not a matter of law 
(Scott’s Case, 118 A. 236, 121 Me. 446) 
(2) as it calls for the exercise of judg- 
ment and discretion on proved facts 
(Scott’s Case, supra). 


90. Chatfield v. Jellico Coal Min- 
ing Co., 265 S.W. 948, 205 Ky. 415. 


91. Chatfield v. Jellico Coal Mining 
Co., supra. 


92. Russell v. Ely & Walker Dry 
Goods Co., (Mo.) 60 S.W.(2d) 44. 


93. Russell v. Ely & Walker Dry 
Goods Co., supra. 


94 Russell v. Ely & Walker Dry 
Goods Co., supra. 


95. Mostacciuolo v. American Iron 
Works, 155° A: 686, 113 Conn!) 532- 
Jameson’s Case, 150 N.E. 151, 254 
Mass. 371; Whitehurst v. Auterson, 
20 P.(2d) 1035, 163 Okl. 75. 


[a] Partial disability.—(1) The 
extent of decreased earning capacity 
by reason of partial disability is a 
question of fact. Geis Price Grain 
Co. v. Bailey, 9 P.(2d) 424, 155 Okl. 
302. (2) The percentage of loss of 
efficiency from amputation of fingers 
is a question of fact. North Beck 
Mining Co. v. Industrial Commission 
of Utah, 200 P..111, 58 Utah 486. 


_ 96. Dunning Const. Co. v. Frank- 
lin, (Okl.) 26 P.(2d) 914. 


[a] Average weekly wage which 
an employee is able to earn is a ques- 
tion of fact. Weir’s Case, 147 N.E. 
561, 252 Mass. 236. 


97. Shockley v. King, 117 A. 280, 
31 Del. 606. 


98. Shockley v. King, supra. 


£9. Staley-Patrick Drilling Co. v. 
State Industrial Commission, 212 P. 
1006, 88 Okl. 260. 


1. Roper v.. Hammer, 187 P. 858, 
106 Kan. 374; Foley. v. Dana Warp 
Mills, 119 A. 805, 122 Me. 563; Rakow- 
ski’s Case, 173° N.E. 521, 273 Mass. 
363; Vaughn & Rush y. Stump, 9 
P.(2d) 764, 156 Okl. 125. 


2. Duckworth v. City of Macon, 


[§§ 1012-1015 


employee is a question of law. 


[§ 1014] (c) Impairment of Earning Capacity. 
The extent of the decrease in earning capacity after 
the injury is a question of fact.°® 
the amount of earning capacity after the injury is 
a question of fact.°® 
fused employment suitable to his capacity, after 
the accident, is a question of fact,®7 and not one of 
So whether the employee’s refusal to en- 
gage in the same work as before the injury is due 
to disability or to fear is 4 question of fact.?® 


[§ 1015] (d) Compensation for Disability—aa. 
As affecting the amount of compensa- 
tion to be awarded, the nature of.the injury,! par- 
ticularly where the evidence is g¢onflicting,? what 
constitutes incapacity,? the extent of disability,‘ 
where the evidence is conflicting,® the time at,® and 


In other words, 


Whether the employee has re- 


(Mo.App.) 63 S.W.(2d) 206. 


8. American Zine Co. of Tennessee 
v. Lusk, 255 S.W. 39, 148 Tenn. 220. 


4. Cal.—Frankfort Gen. Ins. Co. 
v. Pillsbury, 159 P. 150, 173 Cal. 56. 


Kan.—Roper v. Hammer, 187 P. 858, 
106 Kan. 374. 


Mass.—Rakowski’s Case, 173 N.E. 
521, 278 Mass. 363; Barry’s Case, 126 
N.E. 894, 235 Mass. 408. 


Minn.—Gurtin vy. Overland-Knight 
Co., 228 N.W. 169, 179 Minn. 38. 


Mont.—Sykes v. Republic Coal Co., 
22 P.(2d) 157, 94 Mont. 239. 


Okl.—C. E. Reynolds Drilling Co. v. 
Phillips, 22 P.(2d) 111, 163 Okl. 170; 
Denver Producing &.Refining Co. v. 
Phillips, 21 P.(2d) 42, 163 Okl. 106; 
Vaughn & Rush v. Stump, 9 P.(2d) 
764, 156 Okl. 125: Oklahoma Natural 
Gas Corporation v. Smith, 296 P. 454, 
147 Okl. 221;¢ Sherman Machine & 
Iron Works vy. State Industrial Com- 
mission, 293 P. 244, 146 Okl. 56; Grav- 
er Corporation v. State Industrial 
Commission, 244 P. 488, 114 Okl. 140; 
Drumright Feed Co. v. Hunt, 217 P. 
491, 90 Okl. 277. 


Tenn.—Jackson v. Diamond Coal 
Co., 299 S.W. 802, 156 Tenn. 179. 


Tex.—Travelers’ Ins. Co. v. Rich- 
mond, 291 S.W. 1085, reversing judg- 
ment (Civ.App.) 284 S.W. 698. 


[a] Whether disability has 
reached maximum is a question of 
fact. Phillips Petroleum Co. v. Ash- 
craft, 8 P.(2d) 758, 155 Okl. 201. 


{b] Permanent disability.—The 
extent or percentage of permanent 
disability, resulting from an injury, is 
generally a question of fact. Hel- 
merich & Payne v. Stratton, 21 P.(2d) 
772, 163 Okl. 202; Stone v. Compensa- 
Bs Com’r, 146 S.E. 372, 106 W.Va. 


5. Rakiec v. New Haven Wrecking 
Co., 152 A. 401, 112 Conn. 432; Esta- 
brook v. Steward-Read Co., 151 A. 
141, 129 Me. 178; Seebers v. O’Dell, 
(Mo.App.) 60 S.W.(2d) 678; Wheat 
v. EB. A, Whitney & Son, (Mo.App.) 
34 S.W.(2d) 158; Ranney-Wilson Rig 
Bldg. Co. v. Hamby, 10 P.(2da) 410, 
156 Okl. 220. aR 


{a] Extent of léss of vision is a 
question of fact. Lindhout v. Brochu 
& Hass, 238 N.W. 281, 255 Mich. 234; 
Powers v. Motor Wheel Corporation, 
234 N.W. 122, 124, 252 Mich. 639, 73 
A.L.R. 702 (per Fead, J.). 


6. Fiorentini’s Case, (Mass.) 187 
N.E. 774. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1015-1018] 


during,’ which the disability exists, 
disability is permanent,® whether there has been a 
change of condition,® and whether the disability has 
ceased, there being conflicting evidence,?® are ques- 
However, where the. evidence is ad- 
mitted,!! or is uncontradicted,!? the extent of the 


tions of fact. 
injury is a question of law. 


[§ 1016] bb. Total Disability 


Where the evidence is conflicting,1® whether the 
employee is totally incapacitated is a question of 


7. Kan.—Gorrell v. Battelle, 144 
P. 244, 93 Kan. 370. 
Mo.—Seebers v. O’Dell, (App.) 60 


S.W.(2d) 678. 


Mont.—Sykes v. Republic Coal Co., 
22 P.(2d) 157, 94 Mont. 239. 


N.Y.—Marhoffer v. Marhoffer, 161 
NY.S. 527, 175 App.Div. 52 [rev on 
ena grounds 116 N.B. 379, 220 N.Y. 


Tex.—Security Union Casualty Co. 
v. Roberts, (Civ.App.) 298 S.W. 164. 


[a] Rule applied.—Whether an 
employee working three months is en- 
titled to compensation under Work- 
men’s Compensation Act § 14 subds 2 
and 3 is a question of fact as to de- 
termination of the amount of compen- 
sation. Adams y. Boorum & Pease 
Co., 166 N.Y.S. 97, 179 App.Div. 412. 


8. Cal.—Hart v. State Industrial 
Accident Commission, 6 P.(2d) 348, 
119 Cal.App. 200. 


Tll.—W. M. Allen Son & Co. v. In- 
dustrial Commission, 181 N.E. 625, 
349 Ill. 71. 


Mass.—Barry’s Case, 126 N.E. 894, 
235 Mass. 408. 


Okl.—Marland Production Co. v. 
Hogan, 294 P. 115, 146 Okl. 220; Hud- 
‘son v. State Industrial Commission, 
252 P. 430, 122 Okl. 159. 


Tex.—Bankers Lloyds v. Montgom- 
ery, (Civ.App.) 42 S.W.(2d) 285 [rev 
on other grounds (Commn.App.) 60 
S.W.(2d) 201). 


Wis.—Nystrom v. Industrial Com- 
mission of Wisconsin, 220 N.W. 188, 
196 Wis. 406. 


' [a] Question not one of law.— 
Bankers Lloyds v. Montgomery, (Tex. 
Civ.App.) 42 S.W.(2d) 285 [rev on 
other grounds (Commn.App.) 60 S.W. 
(2d) 201]. 

Partial permanent disability as 
Sth of law or fact see infra § 
10 


Total permanent disability as ques- 
tion of law or fact see infra § 1016. 

9. Green v. Bush, 3 P.(2d) 690, 
152 Okl. 112. 

10. Goldstein v. Centre Iron 
Works, 153 N.Y.S. 224, 167 App.Div. 
526; Poellot v. Baltimore & O. R. 
Co.,.167- A, 497, 109: Pa. Super, 471. 


11. Fordson Coal Co. v. Bledsoe, 33 
S.W.(2d) 302, 236 Ky. 409. 

12. Fordson Coal Co. v. Bledsoe, 
supra. 

13. W. M. Allen Son '‘’& 
dustrial Commission, 181 
349 Ill. 71. 

14. Mass.—Hudson’s Case, 138 N. 
E. 235, 244 Mass. 330. 


Mich.—Leitz v. Labadie Ice Co., 201 
N.W. 485, 229 Mich. 881. 


Okl.—Independent Oil Well Cement- 
ing Co. v. Curtis, 22 P.(2d) 1005, 164 
Okl. 76; Republic Supply Co. v. Da- 
vis, 14 P.(2d) 222, 159 OKI]. 21; Sher- 


Co. v. In- 
N.E. 625, 


* 


WORKMEN’S COMPENSATION ACTS 


whether the 


or Incapacity. 


man Machine & Iron Works v. Lentz, 
8 P.(2d) 7138, 155 Okl. 180;, Hissom 
Drilling Co. v. Benson, 5 P.(2d) 393, 
153 Okl. 157; Schoenfield & Hunter 
Drilling Co. v. Harl, 293 P. 1101, 146 
Okl. 206. 


Pa.—Byerly v. Pawnee Coal Co., 161 
A. 460, 105 Pa.Super. 506. 


Tex.—Bankers Lloyds v. Montgom- 
ery, (Civ.App.) 42 S.W.(2d) 285 [rev 
on other grounds (Commn.App.) 60 
S.W.(2d) 201]. 


[a] Permanent total incapacity.— 
Whether the total disability is perma- 
nent is a question of fact. Kenwood 
Bridge Co. v. Stanley, 117 N.E. 657, 
66 Ind.App. 563; Independent Oil 
Well Cementing Co. v. Curtis, 22 P. 
(2d) 1005, 164 Okl. 76; F. W. Merrick, 
Inc. ‘v./ Cross, 300% P: 637, 151 OKI. 2; 
Texas Employers’ Ins. Ass’n_ v. 
Knouff, (Tex.Civ.App.) 297 S.W. 799 
[rev on other grounds (Commn.App.) 
7 S.W.(2d) 68]. 


Permanent disability as euestigg of 
law or fact see supra § 1015. 


{b] Yemporary total incapacity.— 
Whether the award should be given 
for a temporary total disability is a 
question of fact. Briscoe Const. Co. 
v. Listerman, 20 P.(2d) 560, 163 Okl. 
17; Anderson-Prichard Oil Corpora- 
tion v. Terry, 11 P.(2d) 510, 157 Okl. 
161; Wilson & Co. v. Kennedy, 11 P. 
(2d) 187, 157 Okl. 1389; Cannady v. 
Balch, 10 P.(2d) 427, 156 Okl. 222; 
Patrick & Tillman Drilling Co. v. Gen- 
try, 9 P.(2d) 921, 156 Okl. 142. 


15. Bankers Lloyds v. Montgom- 
ery, (Tex.Civ.App.) 42 S.W.(2d) 285 
[rev on other grounds (Commn.App.) 
60 S.W.(2d) 201]. 


16. Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


[a] Yomporary total disability.— 
(1) The time when the temporary to- 
tal disability has ceased and has been 
succeeded by another disability (Stan- 
olind Pipe Line Co. v. Brewer, (Okl.) 
25 P.(2da) 1100; Hamilton & Hartman 
v. Badgett, 22 P.(2d) 350, 164 Okl. 
31; Mead & Phillips Drilling Co. v. 
Rush, 13 P.(2d) 78, 158 Okl. 265; Pat- 
rick & Tillman Drilling Co. v. Gentry, 
9 P.(2d) 921, 156 Okl. 142; Harbour- 
Longmire-Pace Co. v. State Industrial 
Commission, 296 P. 456, 147 Okl. 207), 
(2) as permanent total (Stanolind 
Pipe Line Co. v. Brewer, supra; Ham- 
ilton & Hartman v. Badgett, supra), 
(3) permanent partial (Stanolind Pipe 
Line Co. v. Brewer, supra; Hamilton 
& Hartman v. Badgett, supra; Mead 
& Phillips Drilling Co. v. Rush, supra; 
Harbour-Longmire-Pace Co. vy. State 
Industrial Commission, supra), (4) or 
temporary partial (Stanolind Pipe 
Line Co. v. Brewer, supra) are ques- 
tions of fact. 


17. Byerly v. Pawnee Coal Co., 161 
A. 460, 105 Pa.Super. 506; Bankers 
Lloyds v. Montgomery, (Tex.Civ. 
App.) 42 S.W.(2d) 285 [rev on other 
He pee US gts APP. ) 60 S.W.(2d) 


fact,1 and not one ‘of law.*5 
total disability ends likewise is a question of fact.*® 


[§ 1017] cc. Partial Disability or Incapacity. 
Whether the disability is partial only is a question 
of fact,17 and not one of law.1® 
partial ‘disability also is a question of fact.t® 


[§ 1018] dd. Scheduled Injuries. 
fied injuries come within awards of compensation 
contained in statutory schedules as to specified in- 
juries has been held to be a question of fact,?° and a 
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The time when the 


The extent of the 


Whether speci- 


18. Bankers Lloyds v. MOntE aa 
ery, supra. 


19. Foley v. Dana Warp Mills, 119 
A. 805, 122 Me. 568; Dosen v. East 
Butte Copper Mining Co., 254 P. 880, 
78 Mont. 579. 


[a] Permanent partial disability. 
—(1) Whether the award should be 
given for permanent partial disability 
is a question of fact. . Anderson- 
Prichard Oil Corporaton v. Terry, 11 
P.(2d) 510, 157 Okl. 161; Geis Price 
Grain Co. v. Bailey, 9 P.(2d) 424, 155 
Okl. 302; Consolidated Lead & Zinc 
Co. v. State Industrial Commission, 
297 P. 265, 148 Okl. 84; City of Pryor 
Vv. Chambers, 280 P. 585, 138 Okl. 118; 
Chestnut & Smith v. Lynch, 202 P. 
1018, 84 Okl. 199; Parker v. Industrial 
Insurance Department, 172 P. 830, 102 
Wash. 118. (2) Thus, where the evi- 
dence is conflicting, whether an em- 
ployee had permanent partial loss of 
vision prior to the injury for which 
claim is made, the question as to the 
extent of loss of vision is one of fact. 
H. F. Wilcox Oil & Gas Co. v. Flem- 
ing, 22 P.(2d) 72, 163 Okl. 290. (8) 
When permanent partial disability 
may exist is a question of fact. Bris- 
coe Const. Co. v. Listerman, 20 P.(2d) 
560, 163 Okl. 17. (4) Whether effect 
of injury was limited to leg and ankle 
or caused permanent partial incapac- 
ity of whole body was held a fact 
question determinable by the evi- 
dence, Texas Employers’ Ins. Ass’n 
Fe GIREE. (Tex.Civ.App.) 20 S.W.(2d) 


Permanent disability as bebe 
of law or fact see supra § 1015 


20. See cases infra this note... , 


[a] Fingers.—(1) The place where 
fingers were severed, in determining 
the applicability of a statute relating 
to the period of compensation - for 
specified loss of parts of finger, is 
a question of fact. Ramondetta’s 
Case, 134 N.E. 249, 240 Mass. 492. (2) 
Loss of finger as constituting injury 
to hand see infra this note [b] (2). 


[b] Hand.—(1) Whether the hana 
has been so injured as to be useless, 
within the meaning of the schedules, 
is a question of fact. Ramondetta’s 
Case, 134 N.E. 249, 240 Mass. .492; 
Turkovice v. Pittsburgh Crucible Steel 
Coy Ti PaSupers 3354-0 Choices va 
Pittsburgh Crucible Steel Co., tlePa. 
Super. 350; Laverick v. H. B. Under- 
wood Corporation, 16 Pa.Dist.&Co. 
729. °(2) Whether the loss of more 
than one finger constitutes a disabil- 
ity to the hand is a question of fact. 
Carl B. King Drilling Co. v. Farley, 22 
P.(2d) 80, 163 Okl. 304; Common- 
wealth Mining ‘Cole. Atterbury, 22 
P.(2d) 78, 163 “OK1. 294; Planters’ Gin 
SOREN: McCurley, 12 P. (2d) 173, pat 
OK1. 273. 


[ec] oss of vision.—Whether 
there has been a loss of an eye with- 
in the meaning of statutory provi- 
sions for scheduled compensation is.a 
question of fact. Lilimatta v. Calumet 
& Gece) RES Co., 201 N.W. 204, 229 
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question of law.?1 


[§ 1019] ee. Minimizing Injury; Surgical Opera- 
tion. Whether the refusal of the employee to alle- 
viate the disability is unreasonable is a question of 
fact,22 and not a question of law.?? Where the 
evidence is conflicting, whether an operation is re- 
quired is a question of fact.2* So, whether the em- 
ployee’s failure or refusal to submit to a surgical 
operation to alleviate the disability is unreasonable*® 
or reasonable?® is a question of fact, and not one 
of law,?7 where the facts are disputed,?* or rea- 
sonable men would draw different inferences from 
the admitted facts.2® However, where the evidence 
is clear, whether there is a serious risk and danger 
to life or limb from the operation,?® and whether 
a substantial physical gain will result therefrom,** 
are questions of law. 


[§ 1020] (e) Injuries Due to Serious and Willful 
Misconduct.22, Whether an employer is guilty of 
such serious and willful misconduct, causing the in- 
jury in question, as to make applicable statutory 
provisions for additional compensation in such ease, 


ordinarily is a question of fact;?* where there jis. 


no conflict in the evidence,?4 or no dispute as to 
the facts,?> the question is one of law. 


[§ 1021] (11) Insurance.** The mental capacity 
_ of claimant to execute an application for compensa- 


Mass. 92. 
31. 
[a] Evidence 


21. See cases infra this note. 


[a] Arm.—wW hether permanent 
impairment of forearm amounted to 
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Snooks’ Case, supra. 
not 


[§§ 1018-1023 


tion from the state insurance fund is a question of 
fact.37 Whether the private insurance company is 
the insurance carrier of the employer’s liability is 
a question of fact.*8 Whether the particular busi- 
ness of the employer is covered by the policy of in- 
surance is a question of fact.2® Whether the em- 
ployee was covered by the insurance policy is a ques- 
tion of fact.4° The question of the identity of the 
employer insured is one of fact.44 Where the es- 
sential facts are not in dispute, whether a cancel- 
lation of the policy of insurance is valid is a question 
of law.42 Whether medical services provided by the 
insurer,*® and the charges therefor,4* were adequate 
and reasonable are questions of fact. Whether pay- 
ment by the insurer to the claimant’s attorneys is 
sufficient is a question of law.*® 


[§ 1022] (12) Waiver and Reléase of Rights.*® 
Whether claimant was mentally competent to sign 
a joint petition for final settlement is a question of 
fact.47 Whether money paid the employee was for 
salary or because of the injuries is a question of 
fact where the evidence is conflicting.** Likewise, 
whether a release of a claim for compensation 
should be set aside is a question of fact.*? 


[§ 1023] (13) Proceedings To Secure Compensa- 
tion—(a) In General. The legal effect of proceed- 


39. Anderson’s Case, 176 N.E. 518, 
276 Mass. 51. 


clear.—That [a] Rule applied.—Whether the 


loss of the entire arm under the com- 
pensation act is a question of law. 
Norwich Union Indemnity Co. v. May- 
nard, (Tex.Civ.App.) 300 S.W. 196. 


_ [b] Limb.—(1) Whether or not 
the trial judge should allow for an in- 
jury to a limb more than the amount 
which the statute expressly limits 
him to in the case of an amputation 
is a question involving the construc- 
tion of the statute (Rakiec v. Dela- 
ware, etc., R. Co., (N.J.) 88 A. 953), 
(2) and so a question of law (Rakiec 
v. Delaware, etc., R. Co., supra). (3) 
Construction of statute as question 
of law see supra § 985. 


22. Danziger v. Industrial Acci- 
dent Commission, 292 P. 525, 109 Cal. 
App. 71; Chain Belt Co. v. Bavle, 206 
N.W. 209, 188 Wis. 414. 


[a] Refusal to continne to wear 
prace.—Whether an employee’s re- 
fusal to continue to wear a brace was 
an unreasonable refusal or neglect is 
a question of fact. Chain Belt Co. v. 
Bavle, 206 N.W. 209, 188 Wis. 414. 


23. Plourde v. Auclair, (N.H.) 167 
A. 275. 


24. Chain Belt Co. v. Bavle, supra. 
25. Everitt v. Haldeman-Julius 
Pub. Co., 257 P. 939, 124 Kan. 115; 


Gilbert v. Independent Const. Co., 250 
P. 261, 121 Kan. 841; Strong v. Son- 
ken-Galamba Iron & Metal Co., 198 P. 
182, 109 Kan. 117, 18 A.L.R. 415. 


26. Grant v. State Industrial Ac- 
cident Commission, 201 P. 438, 102 Or. 
26. 

27. Grant v. State Industrial Ac- 
cident Commission, supra. 

28. Grant v. State Industrial Ac- 
cident Commission, supra. 

29. Grant v. State Industrial Ac- 
cident Commission, supra. 


30. Snooks’ Case, 161 N.E. 892, 264 


substantial gain will result from op- 
eration on an employee’s knee was not 
shown as matter of law, in view of 
expert testimony that the outcome 
was uncertain. Snooks’ Case, 161 N. 
E. 892, 264 Mass. 92. 


32. Generaily see supra § 478. 


33. Ethel D. Co. v. Industrial Ac- 
cident Commission of California, (Cal. 
App.) 21 P.(2d) 601; Sciola’s Case, 
128 N.E. 666, 236 Mass. 407; Riley 
v. Standard Acc. Ins. Co., 116 N.BE. 
259, 227 Mass. 55. See Park Utah 
Mining Co. v. Industrial Commission, 
220 P. 389, 62 Utah 421 (dictum). 


[a] Rule applied.—Where the evi- 
dence is conflicting, whether an em- 
ployer violated statutes requiring 
safety appliances so as to justify ad- 
ditional allowance is a question of 
fact. Swift & Co. v. See, 164 N.E. 
432, 30 Ohio App. 127. 


Serious and willful misconduct of 
employer as affecting amount of 
compensation see supra §§ 598-601. 


34. Park Utah Mining Co. v. In- 
dustrial Commission, 220 P. 389, 62 
Utah 421. 


35. Park Utah Mining Co. v. In- 
dustrial Commission, supra. 
gon Generally see supra §§ 627-— 
87. Affield v. Paige Dairy Co., 11 


Ohio App. 122. 


38. Indiana Mfrs.’ Reciprocal 
Ass’n v. Holmes, 137 N.E. 337, 79 Ind. 
App. 85. 


[a] Successive carriers of insur- 
ance.—The time when the disability 
occurred, as affecting the liability of 
successive carriers of insurance lia- 
bility,.is a question of fact.. Hmploy- 
ers’ Mut. Liability Ins. Co. v. McCor- 
mick, 217 N.W. 738, 195 Wis. 410. 


For later cases, developments and changes in the law see Annotations, 


wrecking of a power house consti- 
tutes a part of a junk business so 
that an employee who was injured 
while engaged in the wrecking was 
covered by the employer’s policy of 
insurance is a question of fact. An- 
pone Case, 176 N.E. 518, 276 Mass. 


40. Nathan v. Parks, 164 A. 179, 
164 Md. 117. 
[a] Bule applied.—Whether com- 


pensation policy covering employees 
at main store was intended to cover 
employee with headquarters at main 
store, killed in returning from check- 
ing up accounts, of branch store, 
whose employees were covered by an- 
other policy, is a question of fact. 
ee v. Parks, 164 A. 179, 164 Md. 


41. Leone’s Case, 131 N.DE. 196, 239 
Mass. 1. 
[a] EBule applied.—(1) Whether 


the employer insured is a corporation 
is a question of fact. Leone’s Case, 
131 N.E. 196, 239 Mass. 1. (2) Wheth- 
er the particular employer is such a 


corporation is a question of fact. 
Leone’s Case, supra. 
42. <Altinovitch’s Case, 129 N.E. 


372, 237 Mass. 130. 


43. Favor’s Case, 153 N.E. 542, 257 
Mass. 267. 


44. Favor’s Case, supra. 


45. McCully ov. Kelley-Dempsey 
Co., (Mo.App.) 57 S.W.(2d) 784. 


46. Generally see supra §§ 674-686. 


47. Tippin v. * State Industrial 
Commission, 272 P. 848, 134 Okl. 179. 


48. Continental Oil Co. v. Wilker- 
son, 22 P.(2d) 1004, 164 Okl. 62. 


49. Grege v. American Walnut 
pe Co., 19 P.(2d) 468, 137 Kan. 


same title and section number, 


§§ 1023-1028] 


ings by the commission is a question of law.®° 
Whether the law is properly applied to the evidence 
is a question of law.5? 


[§ 1024] (b) Notice of Injury.°? Where the evi- 
dence is conflicting,®* whether the required’! notice 
of injury was given is an issue of fact. Likewise, 
where evidence is conflicting®® whether notice of 
accident was timely is a question of fact.5® Whether 
or not the notice given constitutes a sufficient com- 
pliance with the statutory requirement is also a 
question of fact.°7 So what constitutes a cause 
within the statutory exceptions,°* and whether the 
failure to give the notice was due to such a cause,°® 
are questions of fact. Whether the insurance car- 
rier,°° or employer, as the case may be,°! has®? or 
has not®* been prejudiced by the failure to give the 
notice is a question of fact. 


[§ 1025] (c) Claim for Compensation.** Wheth- 
er the required®® claim for compensation has been 
made is a question of fact.®® Likewise, whether 
good cause exists for the delay in filing the claim 
within the statutory time, so as to bring ‘the case 
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within the statutory extension of the time for filing, 
ordinarily is a question of fact.°* Whether the 
insurer was prejudiced by the delay in filing is a 
question of fact also,®® and not one of law.®°® 


[§ 1026] (d) Pleading. Whether the pleading is 
sufficient to present a case within the compensa- 
tion act is a question of fact.7° 


[§ 1027] (e) Credibility of Witnesses. Credibil- 
ity of the witnesses is a question of fact.71 


[§ 1028] (f) Weight and Sufficiency of Evidence. 
In accordance with the general rule in the trial of 
a common-law ease before a jury,’? that where the 
facts are undisputed the question for decision is one 
of law, and not one of fact,7? where the facts have 
been ascertained and agreed upon,’* or conceded by 
the parties,‘®° or are undisputed,’® and there is no 
dispute as to the inferences to be drawn therefrom,*? 
their legal significance is a matter of law7® and not 
one of fact.‘® So the application of the law to un- 
disputed facts raises a question of law,®® and not 


De 


50. Reinhart & Donovan v. Dean, 
16 P.(2d) 85, 160 Okl. 116. 


51. Horst v. Southern Idaho Oil 
Co., 286 P. 369, 49 Idaho 58. 


52. Generally see supra §§ 762-778. 


53. Heed v. Industrial Commis- 
sion, 122 N.E. 801, 287 Ill. 505; Bitt- 
ner vy. Supervisors of Saltlick Tp., 
167 A. 483, 109 Pa.Super. 406. 


{a] Posting notice.— Whether 
posting notice in place of business 
that employer is subscriber under the 
Workmen’s Compensation Act is no- 
tice to the employee is a question of 
fact where the evidence is conflicting. 
Kampmann vy. Cross, (Tex.Civ.App.) 
194 S.W. 437 


54. See supra § 762. 


55. Bittner v. Supervisors ef Salt- 
lick Tp., 167 A. 483, 109 Pa.Super. 406. 


56. Schrabauer v. Schneider En- 
graving Product, Inc., 25 S.W.(2d) 
529, 224 Mo.App. 304; Republic Sup- 
ply Co. v.. Davis;.14 P.(2d) 222, 159 
Okl. 21; City of Pryor v. Chambers, 
280 P. 585, 138 Okl. 118. 


[a] Date of injury, in connection 
with the time within which notice 
must be given to the employer, is a 
question of fact. Republic Supply 
Co, Ven Davis, 14 P.(2d)_222, 159 Ok. 
21; 


57. Schrabauer v. Schneider En- 
graving Product, Inc., 25 S.W.(2d) 
529, 224 Mo.App. 304; Texas Employ- 
ers’ Ins. Ass’n v. Bradshaw, (Tex. 
Civ-App.) 27 S.W.(2d) 314. 


[a] Bule applied.—The question 
whether a letter to the employer con- 
stituted sufficient notice is a question 
of law... Higginbotham v. Oklahoma 
Portland Cement Co., 9 P.(2d) 15, 155 
Okl. 264. 


{[b] Mere bere 6) notice in place 
of business that e employer is a 
subscriber under the workmen’s com- 
pensation act is not as matter of law 
notice to employees. Kampmann v. 
Cross, (Tex.Civ.App.) 194 S.W. 4387 
{error refused]. 


58. Consolidated Underwriters v. 
Seale, (Tex.Civ.App.) 237 S.W. 642 
[dism f w j]. 

59. James v. Fite, 145 S.E. 536, 38 
Ga.App. 759. 

60. Oklahoma Natural Gas Corpo- 


, 


« 


pation v. Baker, 298 P. 875, 148 Okl. 
77. 


61. Paul v. Skelly Oil Co., 7 P.(2d) 
73, 134 Kan. 636; Bradshaw v. Eagle 
Picher Lead Co., 247 P. 644, 121 Kan. 
525; Union Shipbuilding Co. v. Pra- 
viewski, 146 A. 339, 156 Md. 412; Mar- 
inaccio v. Flinn-O’Rourke Co., 158 N. 
Y.S. 715, 172 App.Div. 378; South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891, 163 Okl. 68; 
Green v. Bush, 3 P.(2d) 690, 152 Okl. 
112; Hardeman-King Co. v. Hudson, 
3 P.(2d) 424, 151 Okl. 236; Turner v. 
Earl W. Baker & Co., 4 P.(2d) 739, 151 
Okl. 28; Oklahoma Natural Gas Cor- 
poration v. Baker, 298 P. 875, 148 
Okl. 277; City of Pryor v. Chambers, 
280 P. 585, 138 Okl. 118. 


62. Bradshaw v. Eagle Picher 
Lead Co., 247 P. 644, 121 Kan. 525; 
Union Shipbuilding Co. v. Praviewski, 
146 A. 339, 156 Md. 412; Marinaccio v. 
Flinn-O’Rourke Co., 158 N.Y.S. 715, 


172 App.Div. 378; Southwestern 
Bridge & Culvert Co. v. Sullenger, 20 
P.(2d) 891, 163 Okl. 68; Green v. 
Bush, 3 Pad)? 69007152 Oki 112° 


Hardeman-King Co. v. Hudson, 3 P. 
(2d) 424, 151 Okl. 236; Turner v. EKarl 
W. Baker & Co., 4 P.(2d) 739, 151 Okl. 
28; City of Pryor v. Chambers, 280 
P. 585, 188 Okl. 118. 


63. Paul v. Skelly Oil Co., 
73, 134 kan. 6363 
Gas Corporation v. Baker, 
148 Okl. 277. 


Pbk In general see supra §§ 779-— 


65. See supra § 779. 


66. City of Rochelle v. Industrial 
Commission, 163 N.E. 789, 332 Ill. 386; 
Inland Rubber Co. v. Industrial Com- 


7 P.(2a) 
Oklahoma Natural 
298 P. 875, 


mission, 140 N.E. 26, 309 Ill. 43; 
Schrabauer vy. Schneider Engraving 
Product, Inc., 25 S.W.(2d) 529, 224 
Mo.App. 304. 


67. MacDonald v. Industrial Acci- 
dent Commission, 294 P. 389, 211 Cal. 
118; Bethlehem Shipbuilding Corpo- 
ration v. Mullen, 119 A. 314, 33 Del. 
55; Ocean Accident & Guarantee Cor- 
poration v. Pruitt, (Tex.Commn.App.) 
58 S.W.(2d) 41 [rev (Civ.App.) 40 S. 
W.(2d) 254]; Texas Indemnity Ins. 
Con. Holloway, (Tex.Civ.App.) 30 
S.W.(2d) $21 [aff (Commn.App.) 40 
S.W.(2d) 75]. 


68. Union Shipbuilding Co. vy. Pra- 


467, 183 Ky. 815; 


viewski, 144 A. 339, 156 Md. 412; 
py pee Case, 139 N.E. 543, 245 Mass. 


69. Gaffer’s Case, 181 N.E. 763, 279 
Mass. 566. 


70. Kemper vy. Gluck, 39 S.W.(2d) 
330, 327 Mo. 733 [aff (App.) 21 S.W. 
(24) 922, and cert den 284 U.S. 649, 
52 S.Ct. 29, 76 L.Ed. 551). 


71. Benjamin y. Rosenberg Bros., 
167 N.Y.S. 650, 180 App.Div. 234 [aff 
119 N.E. 1030, 223 N.Y. 569]. 


72. See Trial § 336. 

73. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815. 

74. Hygeia Ice & Coal Co. v. 


Schaeffer, 186 A. 548, 152 Md. 231. 


75. States Engineering Co. v. Har- 
ris, 146 A. 392, 157 Md. 487; Hygeia 
Ice & Coal Co. v. Schaeffer, L36aeAe 
548, 152 Md. 231; Bogatsky v. Heller, 
135 A. 416, 152 Ma. 18; Lupoli v. At- 
bentle Tubing Co., 111 A. 766, 43 R.I. 


76. Rusch v. Louisville Water Co., 
237 S.W. 389, 198 Ky. 698; Bates & 
Rogers Const. Co. v. Allen, 210 S.W. 
States Engineering 
Co, v. Harris, 146 A. 392, 157 Md. 487; 
Bogatsky v. Heller, 135 A. 416, 152 
Md. 18; Hoffman v. Missouri Pac. R. 
Co., (Mo.App.) 63 S.W.(2d) 427. 


77. States Engineering Co. v. Har- 
ris, 146 A. 392, 157 Md. 487; Hygeia 
Ice & Coal Co. v. Schaeffer, 136 A. 
548, 152 Md. 231; Bogatsky v. Heller, 
135 A. 416, 152 Md. 18. 


78. Cudahy Packing Co. of Nebras- 
ka v. Brown, 210 P. 608, 61 Utah ‘29. 


79. Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815; 
Hoffman v. Missouri Pac. R. Co., (Mo. 
App.) 63 S.W.(2d) 427. 


80. In re Hillhouse’s Estate, 271 
P. 459, 46 Idaho 730; BH, T. Chapin 
Co. v. ‘Scott, 260 P. 172, 44 Idaho 566; 
Ybaibarriaga v. Farmer, 2281 IPZ2iy 
39 Idaho 361; Johnston v. A. C. White 
Lumber Co., "217 P, 979, 37 Idaho 617; 
A. C. Lawrence Leather Co. v. Barn- 
hill, 61 S.W.(2d) 1, 249 Ky. 437; Gill- 
more v. Ring Const. Cos (Mo.App.) 
61 S.W.(2d) 764; De Moss Vv. Evens 
& Howard Fire Brick Co., (Mo.App.) 
57 S.W.(2d) 720; Stahl v. Watson 
Coak.Co., 112: A. 14, 268 Pa, 452. 
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one of fact.81 


is a question of law.°° 


tion of fact.®1 
is a question of law.®? 


So also, if there is no issue of fact,®? 
or no evidence to support an essential fact,®* or 
the facts are susceptible of no inference supporting 
the contention,®* or the facts are admitted®® or con- 
ceded,®® or are undisputed,*? or uncontradicted,*® 
or the decision is arbitrary, unfair, and unreason- 
able,®® the question presented is one of law. Wheth- 
er there is any evidence to support findings of fact 
The weight to be given evi- 
dence contradicting a written admission is a ques- 
The legal sufficiency of the evidence 
Whether the facts found 
constitute a cause of action is a question of law.®® 
So, whether an inference legitimately may be de- 
duced from a particular fact, or from a state of 
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facts, or from circumstances, is purely a question 


81. Ybaibarriaga v. Farmer, 228 P. 
227, 39 Idaho 361; Johnston v. A. C. 
White Lumber Co., 217 P. 979, 37 Ida- 
ho 617; De Moss v. Evens & Howard 
Fire Brick Co., (Mo.App.) 57 S.W. 
(2d) 720. 


82. A.C. Lawrence Leather Co. v. 
Barnhill, 61 S.W.(2d) 1, 249 Ky. 437; 
Consolidated Coal Co. v. Ratliff, 288 
S.W. 1057, 217 Ky. 103; Rusch v. 
Louisville Water Co., 237 S.W. 389, 
193 Ky. 698; In re Heitz, 112 N.E. 
750, 218 N.Y. 148, L.R.A.1917A, 344 
[rearg den 113 N.E. 1057, 218 N.Y. 
702]; Rhyner v. Hueber Bldg. Co., 
156 N.Y.S. 908, 171 App.Div. 56. 


83. Fidelity & Casualty Co. v. Ba- 
ker, 18 P.(2d) 894, 162 Okl. 10; Pine 
v. State Industrial Commission, 235 
P. 617, 108 Okl. 185. 


84 Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671. 


[a] Other statement.—(1) Where 
established facts and reasonable in- 
ferences therefrom can lead to but 
one conclusion, the question is one of 
law (State v. District Court of Bel- 
trami County, 176 N.W. 165, 145 Minn. 
127; State v. District Court of Ram- 
sey County, 172 N.W. 133, 142 Minn. 
335; Rigby v. Industrial Commission, 
286 P..628, 75 Utah 454) (2) the gen- 
eral rule as to civil trials applying 
(State v. District Court of Ramsey 
County, supra). (3) Rule in trials in 
civil actions generally see Trial § 336. 


[b] Rule that burden of proof (1) 
is on the party appealing from the de- 
cision of compensation authorities 
does not affect the text rule. 
mel vy. T. B. Gatch & Sons Contract- 
ing & Building Co., 166 A. 39, 164 Md. 
671. (2) Burden of proof on appeal 
from decision of compensation au- 
thorities see infra § 1281. 


85. Wells Elkhorn Coal Co. v. Van- 
hoose, 295 S.W..464, 220 Ky. 381. 


86. Schemmel’ v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671; Bosatsky,, v. Hel- 
ler, 135 A. 416, 152 Ma. 18. 


[a] Other statement. — Where 
facts are agreed upon, the question is 
one of law. Todd v. Easton Furniture 
Mfg. Co., 128 A. 42, 147 Md. 352. 


[b] Rule that burden of proof (1) 
is on the party appealing from a de- 
cision of the industrial commission 
is not incompatible with the rule that 
where the facts are agreed upon the 
question is one of law. Schemmel v. 
T. B. Gatch & Sons Contracting & 
Building Co., 166 A. 39, 164 Md. 671; 
Todd v. Easton Furniture Mfg. Co., 
128 A. 42, 147 Md. 352: (2) Burden 
of proof on appeal from decision of 
compensation authorities see infra § 


Schem-, 


1281. 


87. Broadway & Fourth Ave. Real- 
ty Co. v. Metcalf, 20 S.W.(2d) 988, 
230 Ky. 800; Consolidation Coal Co. 
v. Ratliff, 288 S.W. 1057, 217 Ky. 103; 
Schemmel v. T. B. Gatch & Sons Con- 
tracting & Building Co., 166 A. 39, 164 
Md. 671;: Bogatsky v. Heller, 135 A. 
416, 152 Md. 18; Todd v. Easton Fur- 
niture Mfg. Co., A28 hin 4245 147 Md. 352. 


[a] RBule that burden of proof (1) 
is on the party appealing from a de- 
cision of the compensation authori- 
ties is not incompatible with the rule 
that where the facts are undisputed 
the question is one of law. Schemmel 
v. T. B. Gatch & Sons Contracting & 
Building Co., 166 A. 39, 164 Md, 671; 
Todd vy. Easton Furniture Mfg. Co., 
128 A. 42, 147 Md. 352. (2) Burden 
of proof on appeal from decision of 
compen spt On authorities see infra § 


88. Wells Elkhorn Coal Co. v. Van- 
hoose, 295 S.W. 464, 220 Ky. 381; 
Todd v. Easton Furniture Mfg. Co., 
128 A. 42, 147 Md. 352. 


[a] Rule that burden of proof (1) 
is on the party appealing from a de- 
cision of compensation authorities is 
not incompatible with the rule that 
issues may be decided as matter of 
law, where the facts are proved with- 
out contradiction. ‘Todd v. Easton 
Furniture Mfg. Co., 128 A. 42, 147 Md. 
352. (2) Burden of proof on appeal 
from decision of compensation au- 
thorities see infra § 1281. 


89. Rhyner vy. Hueber . Bldg. Co., 
156 NYS” 908, 171 App.Div. 56.. 


90. Cal.—Western Indemn. Co. Vv. 
Pillsbury, 151 P. .-398,) 170.:Gali, 686; 
Great Western Power Co. v. Pills- 
bury, 149 P. 35, 170 Cal. 180. 


Ill.— Victor Chemical Works v. In- 
dustrial Bd., 113 N.E. 1738, PAC 9 WG Eas Lb 
Ann.Cas. 1918B, 627. 


Mass.—Kenney v. Boston, 111 N.E. 
47, 222 Mass. 401; In re Buckley, 105 
N.E. 979, 218 Mass. 354, ..Ann.Cas. 
1916B 474 and note; In re Herrick, 
104. N.E. 432, 217 Mass. 111. 


Mo.—Leilich. vy. Chevrolet Motor 
Co., 40 S.W.(2d) 601, 328 Mo. 112 


N.Y.—In re Heitz, 112 N.E. 750, 218 
N.Y. 148, L.R.A.1917A, 344 [rearge den 
113 N.E. 1057, 218 N.Y. 702). 


Okl.—City of Pawhuska v. Shelton, 
235 P. 213, 109 Okl. 208. 


Pa.—Palmer v. Vesta Coal Co., 6 Pa. 
Dist.&Co. 630. 


91. Little Fay Oil Co. v. Stanley, 
217 P. 377, 90 Okl. 265;: Little Fay Oil 
Cot rv. Killian, 217% ERs 379, 90 Okl. 267. 


92. Indemnity: Ins. Co. of North 
America v. Hoage, 61 App.D.C. 173, 
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of law,®* although the probative force or effect to 
be given such inference is a question of fact.°® 
Where the competency of the evidence is admit- 
ted,°® or is unattacked,®’ whether a fact should be 
found therefrom is a question of law, and not one 
of fact.°8 It is the settled general rule that, although 
there is no conflict in the evidence, if the facts are 
such that different conclusions reasonably can be 
reached therefrom, the question is one of fact.°® 
Where findings of fact are not supported by evidence, 
a question of law is presented. 
flict in the evidence,” and ‘no conflicting inferences 
may be drawn therefrom,? or if the evidence is all 
certified, whether a finding or judgment in a com- 
pensation case is sustained by sufficient,’ substan- 


If there is no con- 


> 


58 F.(2d) 1074 [cert gr sub nom. 
Voehl v. Indemnity Ins. Co. of North 
America, 53 S.Ct. 122, 287 U.S. 592, 
77 L.Ed. 516, rev on other grounds 
aren” 380, 288 U.S. 162, 77 L.Ed. 


93. Branham vy. Carter Oil Co., 209 
P. 400, 87 Okl. 80; McAlester Col- 
liery Co. v. State Industrial Commis- 
sion, 204 P. 630, 65 Okl. 66. 


94, Spring Canyon Coal Co. v. In- 
dustrial Commission of Utah, 201 P. 
173, 58 Utah 608. 


95. Spring Canyon Coal Co. v. In- 
dustrial Commission of Utah, supra. 


[a] Bule applied.-The value of 
evidence tending to show that there 
is a reasonable probability that the 
legal duty to support a dependent 
will be performed is a question of 
fact. Glaze v. Hart, 36 S.W.(2d) 684, 
225 Mo.App. 1205. 


96. Vorbnoff v. Mesta Mach. Co., 
133 A. 256, 286 Pa. 199; Poellot v. 
Baltimore & O. R. Cose 167 AL 497% 
109 Pa.Super, 471. 


97. Vorbnoff v. Mesta Mach. Co., 
133 A. 256, 286 Pa. 199; Poellot v. 
Baltimore & O. RS ICO. 16% cA. 497. 
109 Pa.Super. 471. 


98. Vorbnoff v. Mesta Mach. Co., 
133 A. 256, 286 Pa. 199; Poellot v. 
Baltimore & O. R. HCO I16T AD 49772 
109 Pa.Super. 471. 


99. Gardner y.. Trustees of Main 
St. M. BE. Church of Ottumwa, (Iowa) 
250 N.W. 740; State v. District Court 
of Beltrami County, 176 N.W. 165, 145 


Minn. 127; State v. District Court of 
Ramsey County, 172) N.W.. 1388, -142 
Minn, 335. 


1. Ala.—Ex parte Big Four Coal 
Mining Co., 104 So. 764, 213 Ala. 305. 


Idaho.—Jenkins v. Boise Payette 
Lumber Co., 287 P. 202, 49 Idaho 24. 


Okl.—Fidelity & Casualty Co. v. Ba- 
ker, 18 P.(2d) 894, 162 Okl. 10; Mark- 
ham v. State Industrial Commission, 
205 P. 168, 85 Okl. 81. 


Pa.—Murdock v. New York News 
Bureau, 106 A..788, 263 Pa, 502. 


Tenn.—Beech v. Keicher, 289 S.W. 
519, 154 Tenn. 329. 


2. Globe Grain & Milling Co. v. In- 
dustrial Commission of Utah, 193 P. 
642, 57 Utah 192; Poccardi v. State 
Compensation Com’r, 91 S.E. 663, 79 
W.Va. 4, 

a en Grain & Milling Co. vy. In- 
dustrial Commission of Utah, 193 P. 
642, 57 Utah 192. 


4 Poccardi v. State Compensation 
Com’r, 91 S.E. 663, 79 W.Va. 684. 


5. Fair v. Golden Rule Refining 
Co., 7 ea) 70, 184 Kan. 623. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1028-1030] 


tial,? competent? evidence® is a question of law, 
and not one of fact,® although there is contrary 
authority,!° nor a mixed question of law and fact.1? 
The sufficiency of the evidence introduced to im- 
peach the admissions contained in the employer’s re- 
port of the accident is a question of fact.1? 


[§ 1029] (g) Rehearing and Review. Whether 
the application for compensation was made prior to 
an amendment of the statute so as to require a re- 
hearing before an appeal is a question of fact.1% 
However, whether a reviewing court has the right 
to remand a compensation case to a commissioner 
is purely a question of law.1* Refusal of a, motion 
to reopen the award, based on the ground of lack 
of jurisdiction to do so, presents a question of law,*® 
and not a question of fact.1® 
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[§ 1030] 15. Jury Trial*—a. In General. Under 
some statutes the evidence is to be presented direct- 
ly to the judge for his decision, without the inter- 
Under other statutes a jury 
trial may be had when any willful violations of law 
or rules of conduct specified in the statute are set 
up in avoidance of the employer’s liability;'% and 
under such a statute the dependents of a deceased 
employee are entitled to demand a jury.?® Under 
still other statutes providing that matters in dis- 
pute may be tried by a jury,?° the statute does not 
contemplate the substitution of an arbitrator for 
a jury.21. The right to a jury trial is waived if not 
demanded within the time specified by the stat- 
ute,?* although the court may call to its assistance 
a jury to pass on disputed questions of fact,?* and 


6 Fair v. Golden Rule. Refining 
Co., supra; Bingham Mines Co. v. All- 
sop, 203 P. 644, 59 Utah 306. 


7. Fair v. Golden Rule Refining 
Co., 7 P.(2d) 70, 134 Kan. 623; McDev- 
itt v. Checker Cab Co., 136 A. 230, 
288 Pa. 394; Vorbnoff v. Mesta Mach. 
Gow ls A-N256, 1286. Pa.al99S% Woet- 
fler v. Western Electric Cox, -163'"A; 
322, 107 Pa.Super. 326. 


{a] Other statement.—W hether 
legal evidence is offered to support 
the decision of the industrial board 
as shown by the record of proceed- 
ings is a question of law. Victor 
Chemical Works v. Industrial Board 


of Illinois, 113 N.E. 178, 274 111. 11, 
Ann.Cas.1918B, 627. , 
8. Colo.—Industrial Commission 


of Colorado v. Elkas, 216 P. 521, 73 
Colo. 475. 


Kan.—Conner v, Base Line Coal Co., 
287 P. 585, 130 Kan. 504. 


Mass.—Walsh’s Case, 183 N.B. 421, 
281 Mass. 228; Silver’s Case, 157 N. 
E. 342, 260 Mass. 222; In re McMana- 
man, 113 N.E. 287, 224 Mass. 554. 


Minn.—State v. District Court of 
Ramsey County, 172 N.W. 1338, 142 
Minn. 335. 


Pa.—Anderson v. Baxter, 132 A. 358, 
285 Pa. 443; Poellot v. Baltimore & 
©. R. Co., 167 A. 497, 109 Pa.Super. 


GHAbte Harness v. Industrial Com- 
mission of Utah, 17 P.(2d) 277. 


[a] Where vital point (1) is 
sought to be inferred from certain 
basic or underlying facts which are 
said to have been proved, whether 
Or not there is evidence to support 
them is a question of law.. Stahl v. 
Watson Coal Co., 112 A. 14, 268 Pa. 
452. (2) The rule applies where the 
vital point is death in the course of 
the employment. Price v; Glen Alden 
Coal Co., 100 Pa.Super. 260. ; 


{b] Particular findings. — (1) 
Whether the compensation commis- 
sioners’ holding that a person was an 
employee is supported by evidence 
presents a question of law. Morgan- 
nelli’s Estate v. City of Derby, 135 A. 
911, 105 Conn, 545. (2) Whether the 
employee was subjected, by reason of 
his occupation as longshoreman, to 
greater danger of frostbite than an 
ordinary outdoor worker. In re Mc- 
Manaman, 113 N.E. 287, 224 Mass. 
554, (3) Whether evidence, assum- 
ing its truth and drawing all inferenc- 
es in a compensation claimant’s favor, 
affirmatively shows that the employee 
was injured in the'course of employ- 
ment, is a matter of law. Cronin v. 
American Oil Co., 148 A. 476, 298 Pa. 
336; Haley v. City of Philadelphia, 


; 


. 


163 A. 917, 107 Pa.Super. 405. (4) 
Whether the evidence warranted a 
conclusion of the industrial accident 
board, that negligence of a subscriber, 
the employer, under the workmen’s 
compensation. act constitutes “seri- 
ous and willful misconduct” is a 
question of law, where all the evi- 
dence is reported. Riley v. Standard 
Ace. Ins. Co., 116 N.E. 259, 227 Mass. 
55. (5) Where the ultimate conclu- 
sion by the industrial commission to 
the effect that an employer was not 
prejudiced by the failure of an in- 
jured employee to give the required 
notice of his injuries is accompanied 
by a statement of the facts upon 
which such ultimate conclusion is 
made to rest, the question whether 
such facts support the conclusion is 
a question of law. Hynes v. Pull- 
man Co., 119 N.E. 706, 223 N.Y. 342. 


[ec] . Evidence held sufficient.—(1) 
Generally. In re McManaman, 113 N 
E. 287, 224 Mass. 554. (2) Claimant’s 
own testimony showed as a matter 
of law finding that claimant was to- 
tally dependent on deceased employee 
was without support in evidence. 
Burgin v. Western Coal & Mining Cas, 
296 P. 373, 132 Kan. 663. 


[d] Evidence held insufficient: (1) 
To justify the supreme judicial court 
in holding as a matter of law that 
a finding of the accident board, that 
claimant had failed to sustain bur- 
den to prove that the deceased serv- 
ant’s death had any casual connection 
with previous injury in employment, 
was unwarranted. Knight’s Case, 120 
N.E. 395, 231 Mass, 142. (2) As mat- 
ter of law to show an implied con- 
tract to transport employee to work 
in a fellow worker’s automobile, so 
as to make death result from accident 
in employment in an ensuing ‘colli- 
sion. Boyd’ v. Chase, 166 N.E. 611, 
89 Ind.App. 374. (3) As a matter of 
law to establish waiver on the part of 
an employer with respect to securing 
a special order for additional medical 
treatment furnished to an injured em- 
ployee. Johnson vy. Kruckemeyer, 29 
S.W.(2d) 730, 224 Mo.App. 3 


Sufficiency of evidence to support 


the accident arose out of the employ- 
ment is a question of fact. Stone v. 
Francisco Mining Co., 140 N.E. 438, 
80 Ind.App. 348. (3) Whether the evi- 
dence, in a workmen’s compensation 
proceeding, is sufficient to convince 
the industrial accident board that ths 
employee’ s death was due toa person- 
al injury arising out of and in the 
course of his employment, is a pure 
question of fact and not one of law. 
Barbagallo’s Case, 137 N.E. 33, 242 
Mass. 86. (4) In proceedings under a 
workmen’s compensation act by an 
injured servant, whether the servant 
sustained burden to show he suffered 
accidental injury while in employer’s 
service, was an issue of fact for the 
industrial accident board. Nagy v. 
Solvay Process Co., 166 N.W. 1033, 
201 Mich. 158. 5 


1l. See supra § 984, 


12. Mid-City Iron & Metal Co. v. 
aeanned: 165. N.E. 760, 89 Ind.App. 


13. W. S. Tyler Co. v. Rebic, 161 
N.E. 356, 27 Ohio App..-314 [aff 161 
N.E. 790, 118 Ohio St. 522]. 


14. Willis v. Skelly Oil Co., 11 P. 
(2d) 980, 1385 Kan, 543. 


15. Pesce v. Bradley & Hubbard 
Co., 154 A . 431, 1138 Conn. 170 


16. Gold Dust anette v. Za- 
bawa, 152 A. 500, 159 Md. 664. 


SOU Jillson v. Ross, 94 A. 717, 38 


18. aie ie Me Belt R. Co. y. El- 
lenburg, 111 So. 219, 215 Ala. 398: Wx 
parte Woodward Iron Co., 102’ So. 
103, 212 Ala. 220. 


[a] Separate and’ distinct trials of 
general issues and special jury issue 
are not prescribed or required by the 
statute. Ex parte Woodward Iron 
Co., 102 So; 103, 212 Ala. 220. 


19. Ex parte Woodward Iron Co., 
supra. 


20. See statutory provisions. 


[a] Validity of. release.—In an ac- 
tion to enforce ;compensation where 


e 


finding as question of law generally the validity of a release or other dis- 


see Appeal & Error § 2539. 


9. Fair v. 
Co., 7 P.(2d) 70, 134 Kan. 623; State 
v. District Court of Ramsey County, 
172 N.W. 133, 142 Minn. 335. 


10. Amodio’s Case, 123 NE: 335, 
233 Mass. 104,. 


[a], Rule applieds=-(1) Sufficiency 
of evidence as to partial disability is 
a question of fact.’ ‘Foley v. Dana 
Warp Mills, 119A. 805, 122 Me. 563., 


(2) Sufficiency of evidence to Sustain | - 


a finding of the industrial board that 


*By WM. Howarp: BUCHANAN: (§ 1030)... _ 


Golden’ Rule Refining | 


charge of liability is involved, either 
party may, under Workmen’s Com- 
pensation Act, § 82 (Gen. St. 1915, § 
5930), demand a trial of that issue by 
a jury. Vogler v. Bowersock, 170 P. 
805, 102 Kan." 456.. 


- 21. -Southern v. Western States 
Portland Cement Co., 194 P. 687; 108 
Kan, 213. 

227 Zwaduici v. Morris & Co,,.197 P. 
868,109 Kan. 186. 

23. Zwaduk v. Morris & Co., su- 
pra; Ruth v. Witherspoon-Engler Co., 
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may render judgment on its findings.** 


[§ 1031] b. Province of Court and Jury.*?> In 
jurisdictions in which the right to, and amount of, 
compensation, not agreed on by the parties, is to 
be determined by an action in a court,”® questions 
of fact are where there is a jury trial for the jury 
to determine,?7 and questions of law are for the 
trial judge.” 


[§ 1032] c. Instructions.* As in civil actions 
generally,?® the instructions should be read together 
as a whole, each in the light of the others.*° It is 
proper for the court, if it sees fit, to modify a defec- 
tive or erroneous instruction requested, and give it 
in the charge to the jury in its modified form.** An 
erroneous refusal to charge is not cured by an oral 
charge not fully and fairly covering the proposition 
embraced in the requested charge.*?, Where a jury 
have been waived and the court calls to its assistance 
a jury to pass on disputed questions of fact, it is 
not incumbent on the court to instruct the jury.** 
Instructions referring in general terms to the work- 
man’s disability incurred by the accident, but sub- 


mitting the issue of its duration without suggesting. 
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that it might have been affected by malpractice, have 
been held erroneous.** In the notes will be found 
eases in which instructions have been held sufficient 
or not misleading as to disease causing death,*° par- 
tial incapacity or disability,?® augmentation of the 
injury by reason of the employee’s conduet,?* and 
the degree of proof.*® ¢ 


[§ 1033] d. Verdict and Findings.*® A verdict 
in the form provided by statute is, of course, suffi- 
cient,*° and if the findings and conclusions of fact 
are full and explicit,** not substantially inconsist- 
ent,#2 and on a reasonable view of the evidence are 
fully sustained,**® they are sufficient. The rule ap- 
plicable to civil actions generally: that the findings 
must be given such reasonable ceustruction as will 
harmonize them with the general verdict** and with 
each other*® applies to an action under the Work- 
men’s Compensation Act.4® So, also, the rule that 
special findings are properly refused where those 
already given fully protect the rights of the par- 
ties*? is applicable,*® and equally applicable*® is the 
rule that special findings are irreconcilable with the 


general verdict control.°° <A particular finding may 


164 P. 1064, 100 Kan. 609 [reh den 
166 P. 481, 101 Kan. 406]. 


Necessity of instructing jury called 
to assist court see infra § 1032. 


24. Ruth y. Witherspoon-Engler 
Co., 164 P. 1064, 100 Kan. 609 [reh 
den 166 P. 481, 101 Kan. 406]. 


25. Functions as judges of law 
and fact in general in trials of civil 
actions see Trial § 313. 


Particular questions of law or fact 
see supra §§ 985-1029. 


26. See supra § 718. 
27. See cases infra this note. 


[a] Particular questions held for 
jury.—(1) Employee or independent 
contractor. Cauchon vy. Gladstone, 
160 A. 254, 104 Vt. 357. (2) Whether 
employment was casual. Bosco v. 
Segal, 134 A. 899, 4 N.J.Misc. 951. 
(3) Cause and manner of injury. 
Sloss-Sheffield Steel & Iron Co. v. 
Greer, 113 So. 271, 216 Ala. 267. (4) 
Whether employer under Compensa- 
tion Law was prejudiced by failure 
of injured workman to give statutory 
notice. Bradshaw v. Eagle Picher 
Lead Co., 247 P. 644, 121 Kan. 525. 
(5) Credit to be attached to_testi- 
mony. Sekinoff v. N. P. Severin Co., 
53 F.(2d) 733; Cavallaro v. RCA-Vic- 
tor Co., 162 A. 521, 10 N.J.Misc. 1123. 
(6) Determination of preponderance 
of conflicting evidence. Bortnick v. 
Cudahy Packing Co., 241 P. 442, 119 
Kan. 864. 


28. See cases infra this note. 


[a] Rule applied to question con- 
cerning: (1) Reputation (Neilson v. 
Crowder, (La.App.) 141 So. 832) (2) 
and veracity of witnesses (Neilson 
vy. Crowder, supra). 


29. See Trial § 747. 


30. Turman v. Solvay Process Co., 
220 P. 510, 114 Kan. 693. 


[a] hus, in an action for com- 
pensation for injuries, where the de- 
fense was a release executed by plain- 
tiff, an instruction that the burden 
was on plaintiff to prove his case and 
on defendant to prove its defenses, 


*By FRANK L. MORGINSON (§ 1021). 


considered with other instructions 
clearly advising the jury with refer- 
ence to the validity of the release and 
under what circumstances it could be 
set aside, was held not erroneous. 
Turman v. Solvay Process Co., 220 
P. 510, 114 Kan. 693. 


31. In re Hibler, 
Wyo. 332. 
Modification of requested charges 
generally see Trial § 724. ‘ 
32. Sloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So. 271, 216 Ala. 267. 
Requests covered by instructions 
given generally see Trial §§ .699—707. 


33. Zwaduk v. Morris & Co., 197 
P. 868, 109 Kan. 186. 


261 P. 648, 37 


34 Ruth y. Witherspoon-Englar 
Co;, 157 Poy 4038; "98 ian. 0179" RAS 
1916E 1201. 


35. Doty v. Crystal Ice & Fuel Co., 
2538 P. 611, 122 Kan. 653. 


86. Reese v. Armour & Co., 242 
P. 147, 120 Kan. 56; McKarnin v. Ar- 
mour & Co., 236 P. 837, 118 Kan. 738. 


[a] Thus, in an action under the 
Workmen’s Compensation Act, which 
fixes the period of receiving compen- 
sation for total disability at eight 
years, an instruction that permanent 
partial disability occurs where the 
employee is partially disabled or in- 
capacitated from work for eight years 
following the accident did not mis- 
lead the jury, in view of the fact that 
they found plaintiff's incapacity 
would exist for ten years. McKarnin 
Vv. guinea & Co., 236 P. 837, 118 Kan. 
738. 


37. Dobish v. Cudahy Packing Co., 
171 P. 915, 101 Kan. 764. 


38. Doty v. Crystal Ice & Fuel Co., 
253 P. 611, 122 Kan. 653. 


39. Findings by board, commission 
or court see infra §§ 1036-1072. 


40. Sloss-Sheffield Steel & Iron Co. 
v, Greer, 113. So,.271, 216 Ala. 267; 
Cleveland Provision Co. v. Hunter, 
172 N.E. 294, 35 Ohio App. 169. 


41. Sloss-Sheffield Steel & Iron Co. 


v. Snider, 132 So. 899, 222 Ala. 406. 


[a] Special finding of fact as to 
partial dependency of parents of de- 
ceased held sufficiently explicit in 
stating cirgumstances of dependency. 
Sloss-Sheffield Steel & Iron Co. v. 
Snider, 132 So. 899, 222 Ala. 406. 


42. Blackburn y. Coffeyville Vitri- 
fied Brick & Tile Co., 193 P. 351, 107 
Kan. 722. 


43. Sloss-Sheffield’ Steel & Iron Co. 
v. Snider, 132 So. 899, 222 Ala. 406. 


44. See Trial § 967. 
45. See Trial § 964. 
46. Riggs v. Ash Grove Lime & 


Portland Cement Co., 289 P. 410, 131 
Kan. 244; Roll v. Monarch Cement 
Co., 164 P. 1078, 100 Kan. 616. 


{a] Thus, (1) a finding that the 
eause of death was “heart failure— 
acute’ was held not to conflict with 
a general verdict allowing compen- 
sation, as showing an occupational 
disease. Riggs v. Ash Grove Lime & 
Portland Cement Co., 289 P. 410, 131 
Kan. 244. (2) In an action under the 
Workmen’s Compensation Act, where 
the jury affirmatively answered that 
plaintiff was wholly incapacitated 
from performing labor, their negative 
answer to the question whether he 
was then partially incapacitated 
meant that he was not partially in- 
capacitated because wholly incapaci- 
tated. Roll v. Monarch Cement Co., 
164 P. 1078, 100 Kan. 616. 


47. See Trial § 1135. 


48. Gilbreath v. Prairie Oil & Gas 
Co., 278 P. 707, 128 Kan. 618. 


49. Walls v. Edgar Zine Co., 216 
P. 308, 113 Kan. 700; Gadberry v. 
Hutchinson Egg Case Filler Co., 177 
P. 834, 104 Kan. 72. 


{a] Thus, the court may increase 
the general verdict by computing the 
compensation under the statute as 
applied to the facts especially found. 
Walls v. Edgar Zine Co., 216 P. 308, 
113 Kan. 700. 


50. See Trial § 965. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1033-1036] 


be held equivalent to the finding of a certain mat- 
ter necessarily implied.* The special findings of 
facts required by the act on trial of a special jury 
issue of willful misconduct does not require a spe- 
cial finding of material facts in detail,®? nor does 
such provision require that the jury bring in sepa- 
rate special findings on each branch of misconduct, 
when several willful acts and omissions are pleaded 
in the alternative.>® 


[§ 1034] 16. Reference—a. In General. The 
board or commission has authority to delegate to a 
deputy, as a referee, power to take testimony in 
support of or against the application of one asking 
relief before the commission,®4 the power to take 
testimony necessarily carrying authority to admin- 
ister oaths,°>5 but the board or commission cannot 
delegate the imperative duty to deliberate on evi- 
dence before making the award.°® The referee sits 
in a quasi judicial capacity to determine the facts** 
and to interpret, to some extent, the law.°® During 
the hearing his mind should be open and his attitude 
impartial in order that substantial justice may be 


51. Schmana v. Swift & Co., 214 65. Particular 
P. 567,113 Kan. 340. 
{a] Thus, where the _ evidence 66. 
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questions of law 
or fact see supra §§ 984-1029. 
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done between contending parties,®® he should not be 
arbitrary in his rulings,®® and he should not permit 
discussions between claimant and an interpreter,°’ 
or interruptions by the chief interpreter, apparently 
in claimant’s interest.62 Where the employer in- 
trusts his defense to insurer, who sends its superin- 
tendent to the hearing before the referee, the em- 
ployer is not entitled to complain that the referee 
failed to give evidence, required by a board rule, to 
be given to claimant or defendant, not represented 
by counsel.®8 Although the referee has denied a 
claim, after deciding as a fact that insufficient no- 
tice of the accident was given, the board may open 
the case and grant a further hearing.®* 


[§ 1035] b. Province of Arbitrator or Referee.*** 
Where the claim for compensation under the com- 
pensation statutes is referred, questions of fact are 
to be determined by the arbitrator®® or single mem- 
ber of the board or single commissioner.®7 


[§ 1036] 17. Findings of Fact and Conclusions of 


ant continued after cessation of ac- 
tual labor (Vosnak v, Kisiminetas 
Valley Coal Co., 123 A. 507, 278 Pa. 
557; Malky v. Kiskiminetas Valley 


shows that partial disability is per- 
manent in character, a finding by the 
jury thet the partial disability will 
continue for eight years, the maxi- 
mum time of payment under the 
Workmen’s Compensation Act, will be 
construed as a finding of permanent 
partial disability. Schmana v. Swift 
& Co., 214 P. 567, 113 Kan. 340. 


Matters included in finding gen- 
erally see Trial § 974. 


52. Ex parte Woodward Iron Co., 
102 So. 103, 212 Ala. 220. 


Necessity and sufficiency for find- 
ings to state ultimate facts generally 
see Trial § 1099. 


53. Ex parte Woodward Iron Co., 


102 So. 103, 212 Ala. 220. 
54. Johnson v. T. B. Stewart 
Const. -Co.; -293°> P.720,- 37 “Ariz. 250% 


Utah Copper Co. v. Industrial Com- 
mission of Utah, 193 P. 24, 57 Utah 
PTS oo AOE 3676 


{a] In Oklahoma the industrial 
commission may employ inspectors 
and authorize them to hold hearings 
on a claim before the commission. 
United Brick & Tile Co. v. Huffman, 
300 P. 626, 150 Ok1. 9. 


55. Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13 A.L.R. 1367. 


56. Johnson v. T. B. Stewart Const. 
Co}, 293 P. 20, 37 Ariz: 250. 


57. Pflug v. Roesch & Klinck, 
N.Y.S. 740, 229 App.Div. 54 [aff 
N.E. 142, 256 N.Y. 564]. 
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58. Pflug v. Roesch & Klinck, su- 
pra. 

59. Pflug v. Roesch & Klinck, su- 
pra. 

60. Fostner v. Morawitz, 213 N.Y. 
S. 202, 215 App.Div. 176. 

61. Farone v. Mandelbaum & Kan- 


ner, 229 N.Y.S. 92, 223 App.Div. 584. 


62. Farone v. Mandelbaum & Kan- 
ner. supra. 


63. O’Boyle v. Harry Seitz & Sons, 
160 A. 145, 105 Pa.Super. 135. 


64. Hio v. Younglove Casket Co., 
198 N.Y.S. 585, 206 App.Div. 633. 


[7k C. J.—74] 


Co., 164 A. 846, 108 Pa.Super. 89; Moo- 
dy v. Susquehanna Collieries Cor 163 
A. 332, 107 Pa.Super. 134; Loeffler Vv. 
Western Hlectric Co., 163 Aveo LO 
Pa.Super. 326; Dunbar vy. B. A. Jacob- 
son, Inc., 161 A. 431, 106 Pa.Super. 
95; Mayfield v. Kerr, 157 A. 506, 102 
Pa.Super. 532; Shumkas. v. Phila- 
delphia & Reading Coal & Iron Co., 
101 Pa.Super. 401; Johnson v. State 
Workmen’s Insurance, 100 Pa.Super. 
12; Walsh v. Glen Alden Coal Or £0) 
Pa.Super. 58; Hallman v. Starr Print- 
ing Co., 70 Pa.Super. 562; Di Marcan- 
tonio v. State Workmen’s Insurance 
Fund, 15 Pa.Dist.&Co. 56; Hodgson 
v. Owners West Stanley Colliery, 3 
B.W.C.C. 260, 266 [rev 101 L.T.Rep.N. 
S434) 2°>B.W.GC.C: 275]' (per Lord 
Loreburn, L. C.). 


[a] Bule applied to questions con- 
cerning: (1) Dependency (Todd v. 
Lehigh Valley Coal Co., 146 A. 893, 
297 Pa. 302; Franey v. Glen Alden 
Coal GCo., 161A... 433, 105 Pa.Super. 
448); (2) causes of injury or death 
(Thomas v. State Workmen’s Ins. 
Fund, 124 A. 499, 280 Pa. 331; Bak- 
unas vy. Phila. & Reading C. & I. Co., 
78 Pa.Super. 175); (3) whether the 
disability is attributable to the acci- 
dent (Curcio v. Bendik, 167 A. 626, 
109 Pa.Super. 241; Bittner v. Super- 
visors of Saltlick Tp., 167 A. 483, 109 
Pa.Super. 406); (4) whether the in- 
jury was received in the course of 
the employment (Flucker y. Carnegie 
Steel Co:, 106, A: 192, 263) Pa: 113); 
(5) whether the employer was guilty 
of serious misconduct (Ethel D. Co. v. 
Industrial Accident Commission of 
California, (Cal.App.) 21 P.(2d) 601); 
(6) whether the employer’ should 
have known that the failure to pro- 
vide more secure and more readily 
accessible handholds would be so like- 
ly to jeopardize the safety of the em- 
ployees as to evince a reckless dis- 
regard for their safety and a will- 
ingness to inflict injury (Ethel D. Co. 
v. Industrial Accident Commission of 
California, supra); (7) whether or 
not refusal of a claimant to submit 
to a delicate operation on his eye was 
justified (Karasavage v. Philadel- 
phia & Reading Coal & Iron Co., 76 
Pa.Super. 83); (8) question of length 
of time relation of master and serv- 
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Coal Co, 123° *Al"505, 1278 GPa: bb 2 cod 
A.L.R. 1082); (9) whether the dis- 
ability was total or partial (Joliet & 
E. Traction Co. v. Industrial Commis- 
sion, 132) N.E. 794, 299 Tll. 517; By- 
erly v. Pawnee Coal Co., 161 A. 460, 
105 Pa.Super. 506); (10) whether the 
disability has recurred to such ex- 
tent that the earning power of the 
employee is diminished (Roeschen v. 
Dietrich, 163 A. 63, 107 Pa.Super. 298); 
(11) credibility of witnesses (Nagy 
v. Solvay Process Co., 166 N.W. 10338, 
201 Mich. 158; Mayfield v. Kerr, 157 
A. 506, 102 Pa.Super. 532; Isherwood 
v. American Steel Foundries, 99 Pa. 
Super. 164; Puza v. Philadelphia & 
Reading Coal & Iron Co., 98 Pa.Su- 
per. 139; Gordon v. Bamford Milling 
Co., 86 Pa.Super. 324; “Di Marcan- 
tonio v. State Workmen’s Insurance 
Fund, 15 Pa.Dist.& Co. 56), (12) since 
referee had an opportunity of seeing 
them, hearing their testimony, and 
observing their manner of testifying 
(Di Marcantonio vy. State Workmen’s 
Insurance Fund, supra); (13) weigh- 
ing and reconciling conflicting evi- 
dence (Kolasa v. Stubnickie, 167 A. 
246, 110 Pa.Super. 152; Mayfield v. 
Kerr, 157 A. 506, 102 Pa.Super. 532), 
(14) and deciding the inferences to be 
drawn therefrom (Kolasa v. Stub- 
nickie, supra; Pastelak vy. Glen Alden 
ion Co., 164 A. 846, 108 Pa.Super. 


67. See cases infra this note. 


[a] Other statement.—In an ac- 
tion under the Workmen’s Compensa- 
tion Law, in the absence of fraud, un- 
der Code Suppl. (1913) § 2477m33, the 
industrial commissioner is the sole 
and final judge of the facts which do 
not go to the question of jurisdiction. 
Heinen v. Motor Inn Corporation, 209 
N.W. 415, 202 Iowa 67; Murphy v. 
Shipley, 205 N.W. 497, 200 Iowa 857; 
Flint v: City of Eldon, 183 N.W. 344, 
191 Iowa 845. 


[b] Rule applied.—(1) Even if 
there is no conflict in the evidence, if 
the facts are such that different con- 
clusions can reasonably be reached 
therefrom, the question is for the 
determination of the commissioner. 
Gardner v. Trustees of Main St. M. B. 
Church of Ottumwa, (Iowa) 250 N.W. 


1170 [71 C.J.] 
Law**8—a. Necessity—(1) In General—(a) Single 
Commissioner or Referee. A commissioner unless 
the statute so requires need not make a finding set- 
ting forth his rulings upon evidence for the purpose 
of an appeal,®® but he should not refuse to make 
findings as to facts which a party seeks to have stat- 
ed;7° and the duty of making specific and complete 
findings is sometimes specifically imposed on him.*? 
It is essential that the referee should make specific 
findings of fact in order that a reviewing court may 
properly perform its duties,’ particularly where 
‘the testimony is conflicting.*® 


[§ 1037] (b) Board or Commission. In the ab- 
sence of statutory requirement findings of fact are 
not legally essential to a valid award** or order de- 
nying compensation,’® although it is advisable to 
make such findings.7* Findings of fact must be 
made, however, where the statutes impose this duty 
on the board?” or commission’® and should be made 
when the statute appears to contemplate them even 
though not in express language so requiring.*® An 
award cannot be sustained, in the absence of a re- 
quired finding of facts, although the evidence shows 
the existence of such facts.8° 


[§ 1038] (c) Court. Strict compliance with stat- 
utes requiring a statement of law, facts, and conclu- 
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Co. v. Allsop, 203 P. 644, 59 Utah 306; 


[$§ 1036-1040 


sions in compensation cases is necessary ;** and un- 
der a statute requiring the justice hearing such a 
case to file a decree containing findings of fact a de- 
eree not containing such findings is a nullity.*? 


[§ 1039] (2) Admitted or Stipulated Facts. Un- 
der a statute requiring the commission to make find- 
ings of facts, it has been held that such findings are 
necessary only where the testimony is conflicting.** 
Findings have also been held unnecessary as to ad- 
mitted or stipulated facts’+ although undisputed 
facts as to the employment and manner of injury 
should be incorporated in the findings.*® If the 
commission believes the facts are undisputed, it 
should indicate that conclusion by its finding.*® 


[§ 1040] (8) Issues Not Involved or Presented. 
As a general rule findings need not be made as to 
issues not presented*? except as they may be essen- 
tial to the making of an award.’* Where the find- 
ings of the commission are full and complete upon 
the only issue of fact involved, they cannot be at- 
tacked for failing to include a finding upon a ques- 


“tion concededly involving no issue of fact.5® Where 


the facts pleaded by the employer and insurer as a 
defense constitute no defense, the commission is not 
required to make findings with reference thereto.°° 


84. Globe Indemnity Co. v. Indus- 


740. (2) Whether decedent’s em- 
ployment was purely casual within 
the meaning of the act is a question 
for the commissioner even if the 
evidence is not conflicting if different 
conclusions can reasonably be reach- 
ed therefrom. Gardner v. Trustees 
of Main St. M. E. Church of Ottum- 
wa, supra. (3) A question involving 
the determination whether compensa- 
tion claimant has sustained the bur- 
den of proving that the injury arose 
in the course of employment is for 
the industrial commissioner. Enfield 
v. Certain-Teed Products Co., 233 N. 
W. 141, 211 Iowa 1004. (4) Credibil- 
ity of witnesses (Smith vy. Soldiers’ & 
Sailors’ Memorial Hospital of Henry 
County, 231 N.W. 490, 210 Iowa 691; 
Kiley’s Case, 142 N.E. 6388, 248 Mass. 
60), (5) as well as the weight to be 
given the testimony (Jones v. Eppley 
Hotels Co., 227 N.W. 153, 208 Iowa 
1281; Serrano v. Cudahy Packing Co., 
190 N.W. 132, 194 Iowa 689; Fioren- 
tini’s Case, (Mass.) 187 N.E. 774; Ki- 
ley’s Case, Supra), are questions to be 
determined by the single board mem- 
ber or single commissioner. 


68. Special verdict or findings by 
jury see supra § 1033. 


69. Plodzyk v. Connecticut Coke 
Co., 164 A. 636, 116 Conn. 297. 


70. Senzamici v. Waterbury Cast- 
ings Co., 161 A. 860, 115 Conn. 446. 


71. Michigan Transit Corporation 
v. Brown, 56 F.(2d) 200; Howard v. 


Monahan, 33 F.(2d) 220 [vacating 31 


F.(2d) 480]. 


72. Pastelak v. Glen Alden Coal 
Co., 164 A. 846, 108 Pa.Super. 89; Gal- 
lagher v. Delaware, L. & W. R. R. 
Co., 72 Pa.Super. 124. 


73. Clark v. Renshaw, 163 A. 45, 
106 Pa.Super. 483. 


74. In re Behrens, 176 N.Y.S. 28, 
188 App.Div. 66; Wise-Buchanan Coal 
Co. v. Ray, 17 P.(2d) 360, 157 Okl. 197; 
Thompson v. Industrial Commission, 
(Utah) 23 P.(2d) 930; Bingham Mines 


Moray v. Industrial Commission of 
Utah, 199 P. 1023, 58 Utah 404. 


75. Christian v. Hanna, 289 P. 708, 
144 Okl. 89. 


76. Thompson v. Industrial Com- 
mission, (Utah) 23 P.(2da) 930; Bing- 
ham Mines Co. v. Allsop, 203 P. 644, 
59 Utah 306; Moray v. Industrial 
Commission of Utah, 199 P. 1023, 58 
Utah 404. 


77. Northern Indiana Power Co. v. 
Hawkins, 146 N.E. 879, 82 Ind.App. 
552; South Mountain Coal Co. v. Had- 
dix, 281 S.W. 493, 213 Ky. 568. 


78. Crawford v. Industrial Com- 
mission, 206 P. 1073, 71 Colo. 378; 
Weaver v. Industrial Commission of 
Colorado, 194 P. 941, 69 Colo. 507; 
Southeastern Express Co. v. Edmond- 
son, 119 S.E. 39, 30 Ga.App. 697. 


[a] In Missouri (1) the power to 
make findings of fact in workmen’s 
compensation cases vests exclusively 
in the Compensation Commission. 
Gendron y. Dwight Chapin & Co., 37 
S.W.(2d) 486, 225 Mo.App. 466; Glaze 
v. Hart, 36 S.W.(2d) 684, 225 Mo.App. 
1205. (2) The commission should 
make findings and rulings. State ex 
rel. Probst v. Haid, (Mo.) 62 S.W.(2d) 
869; Waring v. Metropolitan Life 
Ins. Co., 39 S.W.(2d) 418, 225 Mo.App. 
600. (3) In the absence thereof the 
appellate courts will look to the rec- 
ord to determine whether the conclu- 
sions are supported. Waring v. Met- 
ropolitan Life Ins. Co., supra. 


79. Foley v. Detroit United’ R. Co., 
157 N.W. 45, 190 Mich. 507. 


so. Standard Cabinet Co. v: Land- 
grave, 128 N.E. 358, 73 Ind.App. ‘625. 


81. Ex parte Sloss-Sheffield Steel 
& Iron Co., 92 So. 458, 207 Ala. 219. 


82. Dodge v. Barstow Stove Co., 
100 A. 245, 40 R.J. 191. 


83. Tesch vy. Industrial Commis- 
sion, 229 N.W. 194, 200 Wis. 616. 


°734, 86 OKl. 


trial Accident Commission of Califor- 
nia, 187 P. 452, 45 Cal.App. 88. 


85. Kovacs v. Manning, Maxwell 
& Moore, 137 A. 761,.106 Conn. 250. 


86. Tesch v. Industrial “Commis- 
sion, 229 N.W. 194, 200 Wis: 616. 


87. Southwestern Light & Power 
Co. v. Gossett, 26: P.(2d) 183, 166 Okl. 
69; Anderson & Prichard yv. Pyle, 14 
P.(2d) 988, 159 Okl. 188; Home Petro- 
leum Co. v. Chipman, 233 P. 738, 106 
Okl. 225; Galion Iron Works & Mfg. 
Co. v. State Industrial Commission, 
213 P. 842, 89 Okl. 27; Dewar Coal 
Mining Co. v. State Industrial Com- 
mission, 211 P. 76, 88 Okl. 24; St. 
Louis Smelting & Refining Co. v. 
State Industrial Commission, 207 P. 
216; .Consolidated Fuel 
Co. v. State Industrial Commission, 
205 P. 170, 85 Okl. 112. 


[a] For example a finding that a 
representation by insured was imma- 
terial, where such issue was not pre- 
sented by the insurer, and the com- 
mission found that the policy of in- 
Surance was in full force and effect 
at the time of the injury. Employ- 
ers’ Liability Assur. Corp., Limited, 
of London, England, v. Industrial Ac- 
Ce OnT  C OPaERARBIOR: ATAje Py) 9355 1G 

al. ‘ 


88. Nystrom v. Industrial Com- 
mission of Wisconsin, 220 N.W. 188, 
196 Wis. 406, 


[a] Thus a finding must be made 
as to whether deceased had suffered a 
permanent partial disability or a per- 
manent total disability, although the 
question is not presented by claim- 
ant’s attorney. Nystrom vy. Indus- 
trial Commission of Wisconsin, 220 
N.W. 188, 196 Wis. 406. 


89. U.S. Fidelity & Guaranty Co. 
Mh a 133 S.E. 639, 35 Ga.App. 


90. Miller Scrap Iron Co. y. In- 
dustrial Commission, 180 N.W. 826, 
173 Wis. 257. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
/ 


§§ 1041-1043] 


[§ 1041] b. Character of Finding as One of Fact 
or of Law. : The character of a finding as one of fact 
or of law is not determined by the designation given 
it.°' It has been held that findings that there was 
an accident as defined by the act are findings of fact, 
and not conclusions of law;°? and the same has been 
said of findings that the accident arose out of and 
in the course of the employment,®* that the injury 
was compensable,®* that the injury was caused by 
serious and willful misconduct of the employers,®® 
that the alleged employee was not an employee,?® 
that the alleged employee was an independent con- 
tractor,®? that claimant was employed in a hazard- 
ous occupation®® and while so employed sustained 
an accidental injury resulting in temporary total 
disability,°® that claimant had, during substantially 
the whole of the year immediately preceding his in- 
jury, worked in the employment in which he was 
injured,! that the compensation claimant was a de- 
pendent? or was not a dependent,* and that the claim 
is not barred by the statute of limitations. So a 
finding as to the extent and nature of the injury is a 
finding of fact. On the other hand, there is author- 
ity holding that statements that the injuries were 
due to an accident are conclusions of law and not 
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findings of fact ;* and so as to statements that the ac- 
cident did or did not arise out of or in the course of 
employment,’ or was due to willful misconducet,® and 
that the relationship of employer and employee ex- 
isted® or did not exist.1°_ 


[§ 1042] c. Facts and Conclusions To Be Found 
—(1) In General. The issues in compensation cas- 
es, although informally joined, should be disposed 
of by the board by a determination on all material 
controverted questions.!!_ So where the case is tried 
by the eourt there should be a finding of every fact 
necessary to sustain the judgment!? and a determi- 
nation of every factor that, under the statute, enters 
into the award.1? Unnecessary and superfluous find- 
ings which merely confuse should not be made.** 


[§ 1043] (2) Facts Essential to Award or Judg- 
ment for Compensation. To entitle claimant to com- 
pensation it is necessary for the findings to show that 
the injured person was an employee of the alleged 
employer against whom the proceeding is brought,*® 
that he received am injury by accident,'® and that the 
accident arose out of the employment?’ and in the 
course thereof!® but there is authority to the effect 
that a specific finding that an accident arose out of 


91. Dainty v. Jones & Laughlin 
Steel so: LOG" eAL (1945) (2636 Pa.~ LOS 
Tesch v. Industrial Commission, 229 
N.W. 194, 200 Wis. 616. 


92. Schulte v. Grand Union Tea & 
Coffee, (Mo.App.) 43 S.W.(2d) 832; 
Leilich vy. Chevrolet Motor Co., 40 S. 
W.(2d) 601, 328 Mo. 112; Wilson & 
@os By; State Industrial Commission, 
298 P. 271, 148 Okl. 206. But see in- 
fra text and note 6. 


93. Leilich v. Chevrolet Motor Co., 
40 S.W.(2d) 601, 328 Mo. 112; Probst 
yv. St. Louis Basket & Box Co, (App.) 
52 S.W.(2d) 501 [cert quashed (Mo.) 
62 5.W.(2d) 869]; Schulte vy. Grand 
Union Tea & Coffee, (Mo.App.) 43 S. 
W.(2d) 832; Wilson & Co. v. State 
Industrial Commission, 298 P. 271, 148 
Okl. 206. But see infra text and 
note 7. 


94. Neal vy. Stuart Foundry Co., 
229 N.W. 595, 250 Mich. 46. 


95. Clark v. Industrial Accident 
Commission, 262 P. 471, 87 Cal.App. 
766. 


96 Jones vy. Century Coal Co., 
App.) 46 S.W.(2d) 196. 
text and note 10. 

97. Jones v. Century Coal Co., Mo. 
App.) 46 S.W.(2d) 196. 

98. City of Guthrie v. Standley, 1 
P.(2d) 678, 151 Okl. 72. 


99. City of Guthrie v. Standley, 
supra. 


1. Acme Coal & Mining Co. v. 
Briggs, 286 P. 768, 142 Okl. 285. 


2. Morris v. Yough Coal & Supply 
Co., 109 A. 914, 266 Pa. 216. 


3. Rasin vy. Miami Coal Co., 137 N. 
BE. 529, 79 Ind.App. 123. 


4. Henry Cowell Lime & Cement 
Co. v. State Industrial Accident Com- 
mission, 294 P. 703, 211 Cal. 154, 72 A. 
eee a8 

5. Sherman Machine & Iron Works 


vy. State Industrial Commission, 293 
P. 244, 146 Okl. 56. 


6 Weaver v. Industrial Commis- 
sion of Colorado, 194 P. 941, 69 Colo. 
507. But see supra text and note 92. 


7. Pierce v. Phelps Dodge Corpo- 
ration, (Ariz.)°26 P.(2d) 1017; Young 


(Mo. 
But see infra 


* 


v. Hodgman & MacVicar, (Ariz.) 26 
P.(2d) 355; Weaver vy. Industrial 
Commission of Colorado, 194 P. 941, 
69 Colo. 507; Retmier v. Cruse, 119 
N.E. 32, 67 Ind. App. 192; Inland Steel 
CO. We Lambert, 118 N.E. 162, 66 Ind. 
App. 246. But see supra text and 
note 93. 


8. Inland Steel Co. v. Lambert, 118 
N.E. 162, 66 Ind.App. 246. 


9. Tesch v. Industrial Commis- 
sion, 229 N.W. 194, 200 Wis. 616. 


10. Seaman Body Corporation v. 
Industrial Commission of Wisconsin, 
235 N.W. 438, 204 Wis. 157. But see 
supra text and note 96. 


[a] Rule applied as to the com- 
mission’s finding that a lent employee 
was the lender’s employee when in- 
jured. Seaman Body Corporation v. 
Industrial Commission of Wisconsin, 
235 N.W. 433, 204 Wis. 157. 


11. Shearer v. Niagara Falls Pow- 
er Co., 150 N.E. 604, 242 N.Y. 105 Col- 
vin v. Emmons & Whitehead, 215 N. 
Y.S. 562, 216 App.Div. 577. 


12. Bryant v. Central Foundry Co., 
116 So. 345, 217 Ala. 332; Dunnewald 
v. Henry Steers, Inc., 99 A. 345, 89:N. 
ered 601 [Laff 89 A. 1007, 85 N.J.Law 


13. D. V. G. Mfg. Co. v. Sorrentino, 
103 A. 190, 91 N.J.Law 558. 


14. Dunnigan v. Shields, 12 P.(2d) 
773, 52 Idaho 195. 


15. Duras .y. Industrial Commis- 
sion of Colorado, 11 P.(2d) 213, 90 
Colo. 565; Shepherd v. Washington 
Park Pere teny Ass’n, (Ind.App.) 186 
mug 356; Livers v. Graham Glass 

(Ind. App.) 177 N.B. 359 [reh den 
Cae 183 N.E. 688]; Sauer v. Tower 
Mfg. Co., 179 N.E. 801, 94 Ind.App. 
Sis Coppes Bros. & Zook v. Pontius, 
131 N.E. 845, 76 Ind.App. 298; Mun- 
cie Foundry & Machine Cori: Thomp- 
son, 123 N.E. 196, 70 Ind.App. 157; 
Bell v. Hayes- ~Ionia Co., 158 N.W. 179, 
192 Mich. 90; Kolpien vy. O’Donnell 
LEE er Co., 130 N.E. 301, 230 N.Y. 


16. Colo.—Duras v. Industrial 
Commission of Colorado, 11 P.(2d) 
213, 90 Colo. 565. 


Idaho.—Scarborough v. Beardmore, 


12 P.(2d) 771, 52 Idaho 180. 


Ind. —Shepherd v. Washington Park 
Cemetery Ass’n, (App.) 186 N.E. 356; 
Sauer v. Tower Mfg. Co., 179 N.E. 
801, 94 Ind.App. 81; Livers v. Graham 
Glass Co., (App.) 177 N.E. 359 [reh 
den (App.) 183:N.E. 688]; Swing v. 
Kokomo Steel & Wire Co., 125 N.E. 
471, 75 Ind.App. 124; Muncie Foun- 
dry & Machine Co. vy. Thompson, 123 
N.E. 196, 70 Ind.App. 157. 


Mich.—Bell v. Hayes-Ionia Co., 158 
N.W. 179, 192 Mich. 90: 


N.J.—Dunnewald v. Henry Steers, 
Inc., 99 A. 345, 89 N.J.Law 601 [aff 
89 A. 1007, 85 N.J.Law 449]. 


[a] Findings not authorizing 
award.—Findings that a pain in his 
back disabled a millwright, and that 
the symptoms, not the disease, of 
arthritis, were aggravated. Scarbor- 
ough v. Beardmore, 12 P.(2d) 771, 52 
Idaho 180. 


17, Duras. vy. Industrial Commis- 
sion of Colorado, 11 P.(2d) 213, 90 
Colo. 565; Shepherd vy. Washington 
Park Cemetery Ass'n, (Ind.App.) 186 
N.E. 356; Sauer v. Tower Mfg. Co., 
179 N.E. 801, 94 Ind.App. 81; Livers 
v. Graham Glass Co., (ind. App.) 177 
N.E. 359 [reh den (App.) 183 N.E. 
688]; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124; 
Muncie Foundry & Machine Co. v. 
Thompson, 123 N.E. 196, 70 Ind.App. 
157; Dunnewald v. Henry Steers, Inc., 
99 A. 345, 89 N.J.Law 601 [aff 89 A 
1007, 85 N.J.Law 449]; Brezzenski v. 


Crenshaw Engineering Gon DIO NEY: 
S. 100, 188 App. Div. 511 

18, _Colo.—Duras v. Industrial 
Commission of Colorado, 11 P.(2d) 


213, 90 Colo. 565. 


Ind. —Shepherd v. Washington Park 
Cemetery Ass’n, (App.) 186 N.E. 356; 
Sauer v. Tower Mfg. Co., 179 N.E. 
801, 94 Ind.App. 81; Livers v. Graham 
Gla'ss Go;} (Ind. App.) 177 N.E. 359 
[reh den (App.) 183 N.E. 688]; Swing 
v. Kokomo Steel & Wire Co., 125 N.E. 
471, 75 Ind.App. 124; Muncie Foun- 
dry & Machine Co. v. Thompson, 123 
N.E. 196, 70 Ind.App. 157. 


Mich.—Bell v. eye -Ionia Co., 158 
N.W. 179, 192 Mich. 90 


N.J.—Dunnewald v. Sires Steers, 


IL7S- UCI 


the employment is unnecessary.!® The character and 
extent of the injury must be found,?° although in 
the case of a claim for death it is not necessary to 
ascertain the precise anatomical results or lesions 
occurring in the body, which ended in death;?! and, 
where compensation is based solely on loss of earn- 
ing capacity, there must be a finding that such a loss 
has been sustained.?2. So there must be findings of 
knowledge by the employer of the injury, or notice 
to him, or facts excusing such notice,?* the employ- 
ee’s average weekly wage,”* and, in some cases, a 
state of dependency on an employee whose injury 
resulted in death.2® Where there is no voluntary 
payment on the part of the employer, and the com- 
mission must determine the compensation, it must 
also determine who is entitled to the compensation.” 
All of the jurisdictional facts and all of the ulti- 
mate facts necessary to entitle claimant to compensa- 
tion ought to be found by the commission,?* but it is 
not necessary for the commission to make a specific 
finding of all of such facts where the evidence in the 
record shows the jurisdiction of the parties and con- 


tains sufficient evidence to sustain the award.?* 
Where all of the required facts are set out in“the 


findings, they are sufficient to support an award ;°® 
while if any of them is not found, the finding will 


Inc., 99 A. 345, 89 N.J.Law 601 [aff 
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[§§ 1043-1046 


not sustain the award.?® A finding of facts with- 
out legal efficacy or probative value will not sus- 
tain a judgment.*? 


[§ 1044] (3) Facts Authorizing Refusal of Com- 
pensation. A finding that the injuries did not result 
from an accident arising out of and in the course of 
employment is the only finding necessary to sustain 
an award denying compensation®? and anything else 
in the findings is surplusage.** 


[§ 1045] (4) Particular Matters—(a) Causes 
and Circumstances of Injury. In proceedings for 
compensation under the workmen’s compensation 
acts there must be specific findings as to whether 
there was an accident®+ and whether such accident 
was or was not the cause of thexinjury.*° Where 
statutes expressly require exclusion from the award 
of the results of preéexisting diseases, there should be 
a finding of fact as to whether such diseases caused 
or contributed to the injury*® and to what extent,°‘ 
but where the finding is that no part of the injury 
was attributable to preéxisting disease, no finding 
of degree of disability from préexisting disease is re- 


“quired.?8 


[§ 1046] (b) Dependency. The existence of a de- 


dead, the commission having by cleri- 


89 A. 1007, 85 N.J.Law 449]. 


Pa.—Gallagher v. Delaware, L. & 
W. R.- R. Co., 72 Pa.Super. 124. 


fa] Time.—As bearing on _ the 
question whether the injury arose out 
of and in the course of employment, 
it has been held that the findings 
must fix definitely the time that the 
employee remained on the premises 
atter the employment ceased. Hig- 
gins v. Oppenheim Collins & Co., 212 
N.Y.S. 87, 215 App.Div. 735. 


19. State v. Koochiching County 
Dist. Ct., 158 N.W. 7138, 134 Minn. 16, 
L.R.A.1916F 957. 


[a] Where there is a statutory 
presumption that in the absence of 
substantial evidence to the contrary 
a claim comes within the provisions 
of the act, where the evidence shows 
that the injury arose out of the em- 
ployment and there is no substantial 
evidence to the contrary, failure to 
make a specific finding to that ef- 
feet will not result in vacating the 
award. Graver Corporation v. State 
Industrial Commission, 244 P. 438, 114 
Okl. 140. 


20. Ujevich vy. Inspiration Consol. 
Copper Co., 25 P.(2d) 273; Jackson 
Coal Co. v. Industrial Commission, 
128 N.E. 815, 295 Ill. 150; Jackson 
Coal Co. v. Industrial Commission, 
128 N.E. 8138, 295 Ill. 18; Shepherd v. 
Washington Park Cemetery Ass’n, 
(Ind.App.) 186 N.E. 356; Sauer v. 
Tower Mfg, Co., 179 N.E. 801, 94 Ind. 
App. 81; Livers v. Graham Glass Co., 
(Ind.App.) 177 N.E. 359 [reh den 
(App.) 183 N.E. 688]; Centlivre Bev- 
erage Co. v. Ross, 125 N.E. 220, 71 
Ind.App. 3438; Muncie Foundry & Ma- 
ehine Co. v. Thompson, 123 N.E. 196, 
70 Ind.App. 157. 


21. Wall v. Lemons, 
App.) 51 S.W.(2d) 194. 


22. Weber v. American Silk Spin- 
ning Co., 95 A. 603, 38 RI. 309, Ann. 
Cas.1917E 153. 


{a] Tllustration.—Where the court 
finds in effect that it is unable to de- 


Inc., (Mo. 


should resume his employment with 
a different employer, his wages would 
be the same, the finding cannot be 
made the basis of a contention by the 
employee that a failure to award com- 
pensation was error. Weber v. Ameri- 
can Silk Spinning Co., 95 A. 603, 3% 
RI. 309, Ann.Cas.1917E 153. 


23. Standard Cabinet Co. v. Land- 
grave, 128 N.E. 358, 73 Ind.App. 625; 
Buttinger v. Ely & Walker Dry Goods 
Co., (Mo.App.) 42 S.W.(2da) 982. But 
see Murphy v. St. Louis County Wa- 
ter Co., (Mo.App.) 54 S.W.(2d) 69 (de- 
cided on authority of State ex rel. 
Buttiger v. Haid, 51 S.W.(2d) 1008, 
330 Mo.App. 1030. [disappr State ex 
rel. Probst v. Haid, (Mo.) 62 S.W. 
(2d) 869]). 


Finding of notice of injury general- 
ly see infra § 1052. 


24. Shepherd v. Washington Park 
Cemetery Ass’n, (Ind.App.) 186 N.E. 
356; Sauer v.. Tower Mfg. Co., 179 N. 
E. 801, 94 Ind.App. 81; Livers v. Gra- 
ham Glass Co., (Ind.App.) 177. N.E. 
359 [reh den (App.) 183 N.E. 688]; 
Muncie Foundry & Machine Co. v. 
ete gOus 123 N.E. 196, 70 Ind.App. 
LOG. 


25. See infra § 1046. 


26. Henry Pratt Co. v. Industrial 
Commission, 127 N.E. 754, 293 Ill. 
367; Keller vy. Industrial Commission, 
126 N.E. 162, 291 Ill. 314; Paul v. In- 
dustrial Commission, 123 N.E. 541, 
288 Ill. 582; Smith-Lohr Coal Mining 
Co. v. Industrial Commission, 121 N. 
BE. 231, 286 Tl. 34. 


27. Snyder v. Industrial Commis- 
sion, 1380 N.E. 517, 297 Ill. 175. 


_28. Snyder y. Industrial Commis- 
sion, supra. 


[a] Rule applied where there was 
no finding that deceased was employ- 
ed or that he was working under the 
provisions of the workmen’s compen- 
sation act, or that he was injured, or 
that he died as a result of an injury 
arising out of and in the course of his 
employment, or that he is, in fact, 


cal error used the word “petitioner” 
in its findings instead of the name of 
deceased. Snyder v. Industrial Com- 
mission, 130 N.E. 517, 297 Ill. 175. 


29. Studebaker Corporation v. 
Rhoads, (Ind.App.) 182 N.E. 543; Mat- 
lon v. Matlon, 175 N.E. 369, 92 Ind. 
App. 350. 


30. Duras v. Industrial Commis- 
sion of Colorado, 11 P.(2d) 213, 90 
Colo. 565; Coppes Bros. & Zook v. 
Pontius, 131 N.E. 845, 76 Ind.App. 298. 


[a] Thus if it is not found that the 
relation of employer and employee 
existed, the findings will not sustain 
the award. Coppes Bros. & Zook v. 
Pontius, 131 N.E. 845, 76 Ind.App. 298. 


31. Broadway & Fourth Ave. Re- 
alty Co. v. Metcalfe, 20 S.W.(2d) 988, 
230 Ky. 800. = 


32. Sauer v. Tower Mfg. Co., 179 
N.E. 801, 94 Ind.App. 81; Stinson v. 
Anderson Knife & Bar Co., 179 N.E. 
570, 94 Ind.App. 70; Swing v. Kokomo 
Steel & Wire Co., 125 N.E. 471, 75 
Ind.App. 124. 


83. Stinson y. Anderson Knife & 
Bar Co., 179 N.E. 570, 94 Ind.App. 70. 


34. Scarborough v. Beardmore, 12 
P.(2d) 771, 52 Idaho 180. 


35. Scarborough v. Beardmore, su- 
pra; Dever v. Brown Shoe Co., 49 S 
W.(2d) 638, 226 Mo.App. 1179. 


36. Farmers Motor Co. v. Smith, 
60 S.W.(2d) 929, 249 Ky. 445; Stand- 
ard Elkhorn Coal Co. v. Reffett, 58 S. 
W.(2d) 619, 248 Ky. 487; Standard 
Elkhorn Coal Co. v. Royark, 50 S.W. 
(2d) 38, 2483 Ky. 828; Broughton’s 
Adm’r v. Congleton Lumber Co., 31 
SuWA (20), 903, 2285 Kyi) 534° ge. 
Avery & Sons v. Garter, 266 S.W. 50, 
205 Ky. 548. 


87. Standard Elkhorn Coal Co. v. 
Reffett, 58 S.W.(2d) 619, 248 Ky. 487; 
Broughton’s Adm’r y. Congieton Lum- 
ber Co., 31 S.W.(2d) 908, 235 Ky. 534. 


38. Standard Elkhorn Coal Co. v. 
Reffett, 58 S.W:(2d) 619, 248 Ky. 487. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1046-1052] 


pendent®® and the fact of dependency*® and the rel- 
ative extent as between dependents,*! must ordina- 
rily be found.*? 


{$ 1047] (c) Disability. There should be a spe- 
cifie finding as to whether the disability was perma- 
nent or temporary,** and, where the disability is 
not total, there should be a finding as to the extent 
of the partial disability.44 Accordingly, where the 
loss of use of a member is not total, there must be a 
finding of the extent of loss of use.*® Before an 
award can be made for the permanent partial loss of 
a member, the disability must be definitely ascer- 
tained,*® and in order to do this there must be a find- 
ing that the injured member had reached its maxi- 
mum improvement when the extent of the disability 
was found.*7 Where the injured employee has re- 
fused employment offered him, the commissioner 
should find as to whether the refusal of such em- 
ployment was justified.*® 


{§ 1048] (d) Earnings and Impairment of Earn- 
ing Capacity. Where there is a conflict in the evi- 
dence of claimant’s capacity to work, there should be 
a definite finding of earning capacity,*® but, in the 
absence of an express requirement that such a find- 
ing is necessary, failure to make a finding as to the 
amount of the earnings of the injured employee will 
not invalidate an award based on undisputed evi- 
dence as to what such earnings were.°° In order to 
fix the amount of the compensation for a partial dis- 
ability, a finding of the difference between the em- 
ployee’s average weekly wages and his wage-earning 
capacity may be necessary.®°t Accordingly, there 
should be findings as to the amount which claim- 
ant earned before the accident and the amount which 
he is earning or is able to earn in some suitable em- 
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ployment or business after the accident.®2 An ex- 
press finding of impairment of earning capacity is 
not necessary where the findings show a permanent 
partial disability equal to a stated per cent of per- 
manent. total disability.>% 


[§ 1049] (e) Employment in Interstate Com- 
merce. Where a defense interposed in proceedings 
to obtain compensation is that the employee while in- 
jured was engaged in interstate commerce, a finding 
on that question is necessary.5* 


[§ 1050] (f£) Industrial Disease. Where compen- 
sation for an occupational disease is apportioned 
among several employers, there must be a finding 
that the disease constituting the injury existed and 
was aggravated during each employment,®® and a 
conclusion that the award should be apportioned is 
improper where the finding is that it was contracted 


during the latter employment.°°® 


[§ 1051] (g) Intoxication or Negligence. A find- 
ing that the employee was not intoxicated at the time 
he was injured is included in, and presumed from, : 
the finding that the injury arose out of the employ- 
ment,°* and an express finding to that effect is not 
necessary.°® There is no necessity for a finding of 
lack of contributory negligence on the part of the 
employee.®® 


[§ 1052] (h) Notice of Injury. The findings 
must show whether there was a compliance with the 
statutory requirement of notice®® or whether facts 
existed which excused the giving of such notice,®! 
whether there was, in the failure to give such notice, 
an intention to mislead,®? and whether the employee 
was in fact misled thereby.*? If claimant was ex- 
cused, the findings must show the grounds therefor.** 


39. Peabody Coal Co. v. Industrial 
Commission, 132 N.E. 438, 299 Ill. 142. 


{a] Marriage.—Under a _ statute 
providing that no persons shall be 
considered dependents unless in good 
faith members of the family or house- 
hold of the employee, or unless bear- 
ing to him certain specified relation- 
ships, a claimant is entitled to a defi- 
nite finding on whether her marriage, 
found to be invalid, was in good faith. 
Louden v. Industrial Accident Com- 
mission, 286 P. 1045, 105 Cal.App. 65. 


40. MacDonald v. Employers’ Lia- 
bility Assur. Corporation, 112 A. 719, 
120 Me. 52. 


[a] Amount required for support 
need not be found. Burns v. Connect- 
icut Light & Power Co., 118 A. 45, 97 
Conn. 688. 


41. In re Pagnoni, 
230 Mass. 9. 


42. Conclusive presumptions see 
supra § 277. 


43. Calumet Foundry & Machine 
Co. v. Mroz, 137 N.E. 627, 79 Ind.App. 
305; Weighton v. Austin Co., 199 N. 
rere 693, 220 N.Y.S. 678, 205 App.Div. 


{a] Finding not showing perma- 
nent disability.—Finding that com- 
pensation claimant by reason of blind- 
ness ‘‘has been totally disabled since 
such injury.’’ Calumet Foundry & 
Machine Co. v. Mroz, 137 N.E. 627, 79 
Ind.App. 305. 


44, Kilpatrick v. Hotel Adams Co., 
(Ariz.) 22 P.(2d) 8386; Yukon Mill & 
ae Co. v. Evers, 245 P. 549, 117 Okl. 


118 N.E. 948, 


, 


. 


45. Darghe v. Blackburn Const. 
Co., (Mo.App.) 53 S.W.(2d) 1088; 
Yukon Mill & Grain Co. v. Evers, 245 
86495 27 OK LOS. 


46. Keel v. American Employers’ 
Ins. Co., 162 S.E. 847, 44 Ga.App. 773. 


47. Keel v. American Employers’ 
Ins. Co., supra. 


48. Keel v. American Employers’ 
Ins. Co., supra. 


49. Cooper v. Chateaugay Ore & 
anon Co., 231 N.Y.S. 441, 225 App.Div. 


50. Geo. A. Lowe Co. v. Industrial 
Commission of Utah, 190 P. 934, 56 
Utah 519. 


51. Candado Stevedoring Corpora- 
tion v. Locke, 63 F.(2d) 802 [mod 57 
F.(2d) 905]. 


52. Carlson v. Avery Co., 196 Ill. 
App. 262; Sims v. Eberhardt Const. 
Co:, 206 Pa 878, tit Kank 79. 


53. London Guarantee & Accident 
Co. v. Industrial Commission, 199 P. 
962, 70 Colo. 256. 


54. Brinsko’s Estate v. Lehigh 
Valley R. Co. of New Jersey, 102 A. 
390, 90 N.J.Law 658; Plass v. Cen- 
tral New England Ry. Co., 117 N.E. 
952, 221 N.Y. 472; Saxon v. Erie R. 
Co., 116 N.B. 983, 221 N.Y. 179; Reil- 
ORE Erie R. Co., 107 A. 736, 264 Pa. 


55. Moore Shipbuilding Co. v. In- 
dustrial Accident Commission, 233 P. 
392, 70 Cal.App. 495. 


56. Moore Shipbuilding Co, v. In- 
dustrial Accident Commission, supra. 


57. Napoleon v, McCullough, 99 A. 


385, 89 N.J.Law 716. 


58. Napoleon y. McCullough, su- 
pra. 


59. Gordon v. Industrial Accident 
Commission of California, (App.) 249 
P. 844 [mod on other grounds 249 P. 
849, 199 Cal. 420, 58 A.L.R. 1374]. 


60. Standard Cabinet Co. v. Land- 
grave, 128 N.E. 358, 73 Ind.App. 625; 
Cuccia vy. John J. Roberts Contracting 
Co., 198 N.¥.S. 613, 204 App.Div. 653; 
Mellquist v. Dakota Printing Co., 213 
N.W. 947, 51 SD. 359. 


61. Standard Cabinet Co. v. Land- 
grave, 128 N.E. 358, 73 Ind.App. 625; 
Keystone Lime & Stone Co. v. Kabat, 
121 A. 484, 142 Md. 562; Bloomfield v. 
November, 114 N.EB. 805, 219 N.Y. 374; 
Cuccia v. John J. Roberts Contracting 
Cox; 198 N.Y.S. 618, 204 App.Div. 653; 
Mellquist vy. Dakota Printing Co., 213 
N.W.. 947, 51.S.1. 359. 


62. Industrial Commission of Colo- 
rado.v. Globe Indemnity Co., 218 P. 
910, 74 Colo. 52; Frank Martin-Laskin 
Co. v. Industrial Commission of Wis- 
consin, 179 N.W. 740, 172 Wis. 548. 


63. Industrial Commission of Colo- 
rado v. Globe Indemnity Co., 218 P. 
910, 74 Colo. 52; Frank Martin-Las- 
kin Co. y. Industrial Commission of 
bs Pe Ral 179 N.W.. 740, 172. Wis: 


64. Keystone Lime & Stone Co., 
121 A. 484, 142 Md. 562; Bloomfield v. 
November, 114 N.E. 805, 219 N.Y. 374. 


[a] Finding not complying with 
requirement.—A ruling that failure 
to give written notice of injury “is 
hereby excused,” without finding of 
facts, is not a sufficient compliance 
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So if the failure to give notice resulted in no preju- 
dice, there should be a finding to that. effect.65 In 
some jurisdictions, however, it is held that when the 
question is put in issue, there must be findings as to 
the giving of notice or excuse for failure to do so,°® 
but not if the issue is not raised.67 A finding that 
the employer had “knowledge or notice” does not 
satisfy a requirement that the findings show “actual 
knowledge,”°* and a finding that he had knowledge 
of the “accident” is not a finding of knowledge of 
the “injury” within the statutory requirement.°® 


[§ 1053] d. Form and Contents—(1) In General. 
The finding by a commissioner should be confined to 
a recital of the material and relevant facts found and 
the conclusion reached upon the subordinate facts, to- 
gether with the questions of law made by the par- 
ties and the rulings thereon,’° and should conform to 
the finding of facts tried to the court, in an appeal 
from a superior court.71_ Under a statute requiring 
the commission to make findings of facts, where the 
testimony is conflicting formal findings such as should 
be filed by a cireuit judge in cases tried by that court 
are not required,’? although the commission must 


make at least an informal recital of facts:establish- © 
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[§ 1054] (2) Separate Statement of Findings of 
Fact and Conclusions of Law. Findings of fact and 
conclusions of law should be stated separately when 
the statute so requires,’* but the failure to do so is 
immaterial where it is certain what the findings of 
facet were,’® as where the facts were stipulated in 
part and otherwise the evidence was not conflicting.*® 
The commissioner may, in addition to the finding, 
file a memorandum containing the reasons for his 
conclusions and judgment.”? 


[§ 1055] (3) Incorporation of Opinion or Rea- 
sons. Argumentative comment has no proper place 
in the findings,’® and it is bad practice, when making 
findings of fact, to incorporate the written opinion 
as part of the findings.*®. It is notillegal or improp- 
er, however, to make the memorandum of decision a 
part of the finding.®°® 


[§ 1056] (4) Recital of Evidence. Only ultimate 
facts and conclusions should appear in the findings,** 
and a recital of the evidence is not required®? and, ac- 
cording to one view, should not be made,§* although 


‘it has been said that it is the better practice to set 


with a statute barring action in such 
cases unless the commission excuse 
failure on the ground that such notice 
could not have been given or that the 
employer has not been prejudiced. 
Bloomfield v. November, 114 N.E. 805, 
219 N.Y. 374. 


65. Barry’s Case, 134 N.E. 259, 240 


Mass. 409; Colon v. American Lino- 
leum Mfg. Co., 172 N.Y.S. 475, 184 
App.Div. 734. 


66. Southwestern Bridge & Culvert 
Co. v. Sullenger, 20 P.(2d) 891, 163 
Okl. 68; Dover Oil Co. v. Bellmyer, 
20 P.(2d) 556, 163 Okl. 51; Magnolia 
Petroleum Co. v. Walls, 13 P.(2d) 147, 
158 Okl. 199; Skelly Oil Co. v. John- 
son, 12 P.(2d) 177, 157 Okl. 278; Okla- 
homa Ry. Co. v. Banks, 8 P.(2d) 17, 
20, 155 Okl. 152; Pioneer Gas Utili- 
ties Co. v. Howard, 7 P.(2d) 435, 154 
Okl. 239. 


“Where the failure to give written 
notice of an injury is made an issue 
in a proceeding for compensation un- 
der the Workmen’s' Compensation 
Law, it is the duty of the State Indus- 
trial Commission to hear the evidence 
offered by the parties and make a 
finding in atcordance with the facts 
excusing the failure to give such no- 
tice in writing upon one or both of 
the grounds authorized by section 
7292, C. O. S. 1921, or refuse to ex- 
cuse such failure as the facts may 
warrant.’ Oklahoma R. Co. v. Banks, 
supra. 


67. Southwestern Light & Power 
Co. v. Gossett, 26 P.(2d) 183, 166 Okl. 
69; Anderson & Prichard v. Pyle, 14 
P.(2d) 938, 159 Okl. 188; Home Petro- 
leum Co. vy. Chipman, 233 P. 738, 106 
Okl. 225; Galion Iron Works & Mfg. 
Co. v. State Industrial Commission, 
213 P. 842, 89 Okl. 27; Dewar Coal 
Mining Co. v. State Industrial Com- 
mission, 211 4:P. 76, SS Oklvi2ds * S€, 
Louis Smelting & Refining Co. v. State 
Industrial Commission, 207 P. 734, 86 
Okl. 216; Consolidated Fuel Co. v. 
State Industrial Commission, 205 P. 
170, 85 Okl. 112. 


68. Smith v. Industrial Accident 
Commission of California, 162 P. 636, 
174 Cal. 199. 


69. Smith v. Industrial Accident] 672, 103 Conn. 426; 


Commission of California; supra. 


70. Henderson v. Mazzotta, 157 A. 
67, 113 Conn. 747; Reilley -v. Carroll, 
147 A. 818, 110 Conn. 282; Sorrentino 
v. Cersosimo, 130 A. 672, 103 Conn. 
426; Pettiti v. T..J. Pardy Const.:Co., 
130 A. V0, 103 Conn. 101; Marchiatel- 
lo v. Lynch Realty Co., 108 A. 799, 94 
Conn. 260; Hartz v. Hartford Faience 
Co., 97 A. 1020, 90 Conn. 539. 


71. Henderson v. Mazzotta, 157 A. 
67,, 11 3.sConny. 747* - Pettitiy vo wt.) J. 
Pardy Construction Co., 130 A. 70, 103 
Conn. 101; Hartz v. Hartford Faience 
Co., 97 A. 1020, 90 Conn. 539. 


72. Tesch v. Industrial Commis- 
sion, 229 N.W. 194, 200 Wis. 616. 


73. Tesch y. Industrial Commis- 
sion, supra. 


74. Consolidation Coal Co.  v. 
Fields, 49 S.W.(2d) 830, 243 Ky. 488; 
Stokes v. Black Hawk Coal Co.’s Re- 
ceiver, 47 S.W.(2d) 740, 242 Ky. 849; 
Yeager v. Mengel Co., 46 S.W.(2d) 
1076, 242 Ky. 543; Hardy Burlingham 
Mining Co. v. Hurt, 38 S.W.(2d) 460, 
238 Ky. 589; Cornett v. Fordson Coal 
Co., 32 S.W.(2d) 984, 236 Ky. 209; 
Waring v. Metropolitan Life Ins. Co., 
39 S.W.(2d) 418, 225 Mo.App. 600; 
American Furniture Co. v. Graves, 126 
S.E. 213, 141 Va. 1. 


[a]. Rule applied under a statute 
providing for the filing of the award, 
together with a statement of the find- 
ings of fact, rulings of law, and oth- 
er pertinent matters. Waring v. Met- 
ropolitan Life Ins. Co., 39 S.W.(2d) 
418, 225 Mo.App: 600. 


75. Fordson Coal Co. vy. Alsobrook, 
26 S.W.(2d) 1030, 233 Ky. 793 


76. Fordson Coal Co. v. Alsobrook, 
supra. 


77. Henderson v. Mazzotta, 157 A. 
67, 118 Conn. 747; Pettiti v. T. J 


Pardy Const. Co., 130 A. 70, 103 Conn, 


Incorporation of opinion or reason 
in findings see infra § 1055. 


78. Reilley v. Carroll, 147 A. 818, 
110 Conn. 282. 


79. Sorrentino v. Cersosimo, 130 A. 
Pettith Vioevesu de 


For later cases, developments and changes in the law see Annotations, 


110 Conn. 282; 


Pardy Const. Co., 130 A. 70, 103 Conn. 
101; Clark v. Voorhees, 131 N.E. 553, 
231 N.Y. 14; Lorchitsky v. Gotham 
SG 3 Box Co., 128 N.E. 899, 230 N. 


80. Longobardi v. Sargent & Co., 
124 A. 138, 100 Conn. 383. 


81. Bryant v. Central Foundry Co., 
116 So. 345, 217 Ala. 332; Grabowski 
v. Miskell, 115 A. 691, 97 Conn. 76; 
Burrell v. City of BNidgeport, 114 A. 
679, 96 Conn. 555; Thompson v. Twiss, 
hee 328, 90 Conn. 444, L.R.A.1916E 


82. Ala.—Bryant v. Central Found- 
ry Co., 116 So. 345, 217 Ala. 332. 


‘Cal.—Greenwell v. Industrial Acci- 
oe Commission, (App.) 23 P.(2d) 


Colo.—Columbine Laundry Co. v. 
Industrial Commission of Colorado, 
215 P. 870, 73 Colo. 397. 


Conn.—Burrell ‘vy. City of Bridge- 
port, 114 A. 679, 96 Conn. 555; March- 
iatello v. Lynch Realty Co., 108 A. 
799, 94 Conn. 260; Hartz v. Hartford 
Faience Co., 97 A. 1020, 90 Conn. 539. 


Ga.—Southeastern Express Co. v. 
aa eta 119 S.E. 39, 30 Ga.App. 


Va.—Stonega Coke & Coal Co. v. 
Sutherland, 118 S.E. 133, 1386 Va. 489. 


{a]. Tllustration.—The question of 
whether the employee’s widow refus- 
ed to permit an autopsy being an evi- 
dentiary matter, the commission need 


not make a specific finding on this. 


point, the implied finding being that 
permission to perform an autopsy 
was refused. Greenwell v. Industrial 
Accident -Commission, (Cal.App.) 23 
P.(2d) 422. 


83. Reilley v. Carroll, 147 A. 818, 
Grabowski yv. Miskell, 
115 A. 691, 97 Conn. 76; Burrell v. 
City of Bridgeport; 114 A. 679, 96 
Conn. 555; Orsinie vy. Torrance, 113 
A. 924, 96 Conn. 362; Marchiatello vy. 
NORE Realty Co., 108 A. 799, 94 Conn. 
97 A. 1020, 1021, 90 Conn. 539, 540; 
Southeastern Express Co. v. Bdmond- 
son, 119 S.E. 39, 30 Ga.App. 697. 


[a] Testimony of witnesses 


same title and section number, 


Hartz v. Hartford Faience Co.,. 


el 


§§ 1056-1058] 


out some of the evidence,84 and that documentary 
evidence should be recited in so far as is necessary to 
test the correctness of the conclusions therefrom.®> 
A repetition of the evidence will not, however, vitiate 
the findings if otherwise sufficiently stated.’® 
statement that the facts as testified to by a certain 
witness are true has no place in the finding.§* 


[§ 1057] (5) Conclusions or Belief. Since it is 
within the provinee of the board to determine in the 
first instance whether an injury involved in the pro- 
ceeding before it was the result of an accident, and 
whether it arose out of and in the course of the em- 
ployment, it is proper for the board to include in its 
finding its general conclusions respecting such mat- 
ters,®S and the conelusions of law when supported by 
other findings of fact may be in the language of 


should not be repeated in the finding. 
Orsinie v. Torrance, 113 A. 924, 96 
Conn. 352. 


84. Stonega Coke & Coal Co. v. 
Sutherland, 118 S.E. 133, 136 Va. 489. 


85. Orsinie v. Torrance, 113 A. 924, 
96 Conn. 352. 


86. Southeastern Express Co. v. 
Edmondson, 119 S.E. 39, 30 Ga.App. 
697. 


87. Thompson v. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506. 


88. Inland Steel Co. v. Lambert, 
118 N.E. 162, 66 Ind.App. 246. 


89. American Mut. Liability Ins. 
v. Hardy, 137 S.E. 113, 36 Ga.App. 
487. 


90. Columbine Laundry Co. v. In- 
dustrial Commission of Colorado, 215 
P. 870, 73 Colo. 397. 


91. Saddlemire v. American Bridge 
Co., 110 A. 63, 94 Conn. 618; Vorb- 
noff v. Mesta Mach. Co., 133 A. 256, 
286 Pa. 199. 


92. Saddlemire vy. American Bridge 
Co., 110 A. 63, 94 Conn. 618. 


93. Saddlemire v. American Bridge 
Co., supra. 


94. American Smelting & Refining 
Co. v. Industrial Commission of Utah, 
10 P.(2d) 918, 79 Utah 302. 


95. Zimmerman Vv. Goodfellow 
Lumber Co., (Mo.App.) 56 S.W(2d) 
608. 

96. American Smelting & Refining 


Co. v. Industrial Commission of Utah, 
10 P.(2d) 918, 79 Utah 302. And see 
cases infra this note. 


[a] Findings held sufficient gen- 
erally to: (1) Sustain an award de- 
nying compensation. Blankenship yv. 
Industrial Commission of Arizona, 267 
P. 203, 34 Ariz. 2;.Hdge v. City of 
Pierre, (S.D.) 239 N.W. 191. (2) Sus- 
tain an award for compensation (Ex 
parte American Mine Owners Mutual, 
104 So. 912, 20 Ala.App. 647 [cert den 
104 So. 918, 213 Ala. 411]; George L. 
Hastman Co. v. Industrial Accident 
Commission, 200 P. 17, 186 Cal. 587; 
Roe v. Boise Grocery Co., (Idaho) 21 
P.(2d) 910; Jackson Coal Co. v. In- 
dustrial Commission, 128 N.E. 815, 
295 Ill. 150; Jackson Coal Co. v. In- 
dustrial Commission, 128 N.E. 813, 
295 Ill. 18; Zimmerman vy. Goodfel- 
low Lumber Co., (Mo.App.) 56 S.W. 
(2d) 608; Schaefer v. St. Louis In- 
dependent Packing Co., 38 S.W.(2d) 
303, 225 Mo.App. 506; Denver & R. 
G. W. R. System v. Industrial Com- 
mission of Utah, 243 P. 800, 66 Utah 
494), (3) as where the finding was 
that claimant’s disability was due to 
latent condition of tuberculosis, “‘lit 
up as result of fall” (Maurer v. South 
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Penn Collieries Co., 144 A. 822, 295 Pa. 
69), (4) or where, although the find- 
ings are defective, the facts as to 
points not covered by the findings 
were undisputed (Andrews v. Indus- 
trial Commission of Colorado, 216 P. 
256, 73 Colo. 456), (5) or, notwith- 
standing a clerical error of the com- 
mission in using the word “petition- 
er” in its findings instead of the name 
of the deceased servant, the petition- 
er being the administratrix and wid- 
ow of the servant (Snyder v. Indus- 
trial Commission, 130 N.E. 517, 297 
Ill. 175). (6) Show that claimant was 
an employee. Grace Const. Co. v. 
Fowler, 153 N.E. 819, 85 Ind.App. 263. 


[b] Findings held insufficient gen- 
erally to justify award. lyon_v. 
Windsor, 159 N.Y.S. 162, 173 App.Div. 
377. 


[ec] Cause, circumstances, nature, 
and extent of injury.—Particular find- 
ings have been held sufficient: (1) 
As showing petitioner’s injuries, their 
nature and extent. E. I. Du Pont De 
Nemours Powder Co. v. Spocidio, 101 
A. 407, 90 N.J.Law 438. (2) As show- 
ing that the accident was the proxi- 
mate cause of the cancer causing 
death. Canon Reliance Coal Co. v. 
Industrial Commission of Colorado, 
211 P. 868, 72 Colo. 477. (3) To jus- 
tify the conclusion that the employee 
died as the result of an injury by ac- 
cident in the course of his employ- 
ment. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312; McAdams 
vy. Pearson & Ludascher, 92 Pa.Super. 
152. (4) To warrant the conclusion 
that the injury ‘arose out of and in 
the course of employment” (Michigan 
Transit Corporation v. Brown, 56 F. 
(2d) 200; Brewer v. Ash Grove Lime 
& Portland Cement Co., 25 S.W.(2d) 
1086, 223 Mo.App. 983; Mellquist v. 
Dakota Printing Co., 213 N.W. 947, 
51 S.D. 359), (5) notwithstanding the 
commissioner’s finding was a conclu- 
sion of law (Mellquist v. Dakota 
Printing Co., supra), (6) and notwith- 
standing the word “accident” did not 
appear in the board’s findings (Mell- 
quist v. Dakota Printing Co., supra). 
(7) To eliminate injury during em- 
ployment as a contributing cause of 
death either by direct causation or 
acceleration of diseased condition. 
Walter v. Industrial Accident Com- 
mission, 289 P. 627, 209 Cal. 635. On 
the other hand, findings have been 
held insufficient to: (8) Show that the 
injury arose in the course of employ- 
ment. Industrial Commission of 
Colorado v. Cornelius, 253 P. 828, 81 
Colo. 111. (9) Support the Gonclu- 
sion that the employee’s place of work 
did not subject him to risk of injury 
from lightning beyond that to which 
other persons were exposed. Ameri- 
can Fuel & Clay Products Co. vy. Gil- 
bert, 127 So. 540, 221 Ala. 44. 


[§ 1058] e. Sufficiency—(1) In General. 
there are written findings of fact, and the claim is 
made that such findings do not support the award, 
it becomes necessary for a reviewing court to as- 
certain whether the award is supported b 
as found by examining the fitdings in the light of 
the issues®* and the evidence.?® 
govern the sufficiency or insufficiency of findings to 
support an award of the commission as govern a 
judgment of a court.®® 
be so comprehensive and explicit as to disclose the 
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the statute.8® It is not necessary for the referee to 
give the reasons for his conclusion.®° An expression 
of a belief has no place in a finding;®? it is not the 
equivalent of a finding of fact,9? and must be disre- 


Where 


; the facts 


The same rules 


The findings of fact should 


[d] Dependency.—Particular find- 
ings have been held sufficient: (1) 
As showing that a child was living 
with its father at the time of his 
death. Gendron v. Dwight Chapin & 
Co., 37 S.W.(2d) 486, 225 Mo.App. 466. 
(2) As showing dependency of minor 
children of deceased employee who 
live with their divorced mother. 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Commission of Ari- 
zona, 269. PP.) 77, 34 /ArTizZ.© 176s (3) / LO 
show that mother was a partial de- 
pendent on her deceased son although 
the findings contain no statement that 
the mother looked to and depended 
upon contributions received from her 
son in whole or in part for her sup- 
port, and no statement of the amount 
reasonably necessary to support her 
in a manner suitable to her condition 
and situation in life. Armand v. 
Hurst, 149 N.E. 371, 83 Ind.App. 594. 
(4) To support an award to a depend- 
ent. Harlan vy. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352 
(a finding in the literal language of 
the act as to family or household 
membership). On the other hand, 
findings in particular cases have been 
held insufficient: (5) As not showing 
that claimant was not in good faith 
¢. member of the employee’s house- 
hold. Louden v, Industrial Accident, 
Commission, 286 P. 1045, 105 Cal.App. 
65. (6) To show actual dependency 
of a child. McGarry vy. Industrial 
Commission of Utah, 222 P. 592, 63 
Utah 81. (7) To show that claimant 
relied on the employee for necessary 
and proper living expenses. Blanton 
v. Wheeler & Howes Co., 99 A. 494, 
91 Conn. 226, Ann.Cas.i918B 747 (a 
finding that claimant relied upon the 
sum sent her by the deceased em- 
ployee ‘‘for expenses’’). 


[e] Disability or incapacity.—Par- 
ticular findings have been held suffi- 
cient: (1) As to partial incapacity re- 
sulting from an eye injury. Bis- 
cardi’s Case, (Mass.).187 N.E. 92. (2) 
As showing permanent partial disa- 
bility of forty per cent loss of vision 
of both eyes. Wofford Drilling Co. v. 
Auld, 7 P.(2d) 475, 154 Okl. 202. (3) 
As to total disability. Metropolitan 
Casualty Ins. Co. v. Owen, 168 S.Ei 
88, 46 Ga.App. 627. (4) To require 
award for total incapacity. Reilley v. 
Carroll, 147 A. 818, 110 Conn. 282 
(finding of employee’s inability to 
procure work due to impaired vision). 
(5) To indicate what was the condi- 
tion of the employee. Columbine 
Laundry Co. v. Industrial Commis- 
sion of Colorado, 215 P. 870, 73 Colo. 
397. (6) On the other hand, findings 
have been held insufficient to show 
impairment or disability. Northern 
Indiana Power Co. v. Hawkins, 146 N. 
E. 879, 82 Ind.App. 552 (finding of per- 
manent “impairment as a man, that 
is, 80 per cent. impairment to work 
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full story of the accident,®? but legal precision is 
not required,®’ and a mere approximation of the 
percentage of wage loss resulting from partial dis- 
ability is permissible where the loss is not ascer- 
tainable with mathematical precision if fairly sup- 
ported by the facts.°® The findings should be con- 
cise.t It is not necessary that the commission 
should recite the details of its procedure whereby 
it finds the facts and makes the awards, nor that 
it should recite more explicitly than that the com- 
mission acts, that it has complied with the law as 
to the manner of meeting for making its decisions ;” 
and the reasons given by the board in support of 
an award can be given no consideration in the ab- 
sence of a finding of facts sufficient to sustain the 


which was _ clearly 
based on “disability”). (7) Loss of 
both hands and distortion of face, 
nostrils, and eye as disclosed by the 


and earn wages,” 


97. 
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Court generally see Trial §§ 1092- 
1101. 


Jury generally see Trial §§ 949-957. 
Hotel Bond Co.’s App., 


[§§ 1058-1059 


reasons so given.* The requirements of a court of 
equity as to findings might well, by analogy, be ob- 
served.* 


Alternative findings are insufficient to sustain the 
award which has been made, unless each of the two 
alternatives was of such a character as would au- 
thorize and justify it, but if each alternative by 
itself would justify the award, such findings are 
sufficient.® 


[§ 1059] (2) Definiteness and Certainty. Find- 
ings of fact should be sufficiently detailed so that 
he courts can determine whether the order or award 
is supported by the facts.7 Accordingly the find- 


— 
bison, 149 N.BW. 919, 84 Ind.App. 22. 


_# Industrial Commission y. Big 
Six Coal Co., 211 P. 361, 72 Colo. 377. 


[a] Reasons for rule—‘“Failure 


93 A. 


findings justify a finding of total per- 
manent disability. Zurich General 
Accident & Liability Ins. Co. v. Brun- 
son, 15 F.(2d) 906. 


[f] Barnings and impairment of 
earning capacity.—Particular findings 
have been held sufficient as to: (1) 
The amount insured was able to earn. 
Scott v. Standard Pipe Line Co., 3 La. 
App. 77. (2) The amount of average 
earnings. Gordon v. Industrial Acci- 
dent Commission of California, 249 P. 
844 [mod on other grounds 249 P. 849, 
199 Cal. 420, 58 A.L.R. 13874]. (3) The 
average annual earnings of deceased. 
Pacific Indemnity Co. v. Industrial 
Accident Commission, 268 P. 633, 204 
Cal. 427. 


[g] iability of lessor to employee 
of lessee.—Findings that decedent’s 
death occurred in the shaft of the In- 
dex mine and was caused by the in- 
halation of poisonous gas, that the 
Index mine was owned and operated 
by the Index Mines Corporation, Lim- 
ited, that such mine was leased to 
McDermitt, Smith & Franklin, that 
deceased, Johnson, was an employee 
of the lessees, although not expressly 
showing that it was the Index Mines 
Corporation that leased to such les- 
sees, sustain an award of compensa- 
tion against that corporation as les- 
sor under a statute making the les- 
sor liable for injury or death to the 
employees of the lessee. Index Mines 
Corporation v. Industrial Commission 
of Colorado, 259 P. 1036, 82 Colo. 272. 


[h] Misconduct of employer or 
employee.—Particular findings have 
been held sufficient to show that: (1) 
The employer, although grossly neg- 
ligent, was not guilty of serious and 
willful misconduct entitling the de- 
ceased employee’s representative to 
double compensation for death. 
Beckles’ Case, 119 N.E. 653, 230 Mass. 
272. (2) To show that the employee 
was guilty of no willful misconduct. 
Indianapolis Light & Heat Co. v. 
yep a 121 N.E. 126, 70 Ind.App. 


[i] Notice of injury.—(1) Particu- 
lar findings have been held sufficient 
to show that the employer’s agents 
had actual knowledge, and reasonable 
excuse for failure to give notice ex- 
isted. Vandalia Coal Co. v. Holtz, 120 
N.E. 386, 68 Ind.App. 670. (2) On the 
other hand, findings have been held 
insufficient to show absence of prej- 
udice from failure to notify. Bloom- 
field v. November, 119 N.E. 705, 223 
N.Y: 265. 


Sufficiency of findings of: 


245, 89 Conn. 148; Southeastern Ex- 
press Co. v. Edmondson, 119 S.H. 39, 
80 Ga.App. 697; Gleisner v. Gross & 
Herbener, 155 N.Y.S. 946, 170 App.Div. 
387; Flucker v. Carnegie Steel Co., 106 
A. 192, 263 Pa. 112; Gurski v. Sus- 
quehanna Coal Cd., 104 A. 801, 262 
Payal 


[a] Necessity of detailed findings. 
—(1) “The State Industrial Commis- 
sion will do well, in the formulation 
of‘ findings upon which are based its 
conclusions approving or rejecting a 
claim, to state, in somewhat greater 
detail than was done in this instance, 
the facts which lead it to a determina- 
tion that an accident under considera- 
tion was sustained in the course of 
an ‘employment’ whose occupational 
mishaps the Legislature has made a 
trade risk and a charge against the 
cost of the industry’s product.” Gleis- 
ner v. Gross & Herbener, 155 N.Y.S. 
946, 170 App.Div. 37, 39. (2) “A fur- 
ther claim suggests that since the Act 
does not provide for a detailed find- 
ing of facts, nor for the separation 
of questions of fact and law, it 
would be seldom possible to have a 
ruling on questions of law reviewed 
on appeal. Under our interpretation 
the finding and award must give all 
facts essential to the case in hand, 
and such questions of law as wete 
ruled upon by the commissioner and 
such as were made by the appellant. 
No other or further detailed finding 
is required. The ‘finding’’ of § 26 
means a finding in the sense in 
which that term is used in our stat- 
utes, requiring a finding of the facts 
upon which the judgment is based. 
General Statutes, §§ 759, 763.” Hotel 
Bon ee App., 93 A. 245, 89 Conn. 


Definiteness and certainty generally 
see infra § 1059. 


98. Smith v. Benjamin B. Wright 
Co., 250 N.Y.S. 56, 59, 232 App.Div. 
343; Flucker v. Carnegie Steel Co., 106 
A. 192, 263 Pa. 118. 


“The Industrial Board is not re- 
quired to make findings with the 
exactness required in a court of law.” 
Smith v. Benjamin B. Wright Co., su- 
pra. 


99. Independent Pier Co. 
54 B.(2d) 734. 


1. Southeastern Express Co. vy. Ha- 
mondson, 119 S.E. 39, 30 Ga.App. 697. 


2. Hackley-Phelps-Bonnell Co, v. 
Industrial Commission, 179 N.W. 590, 
173 Wis. 128. 


3. Bement Oil Corporation yv. Cub- 


v. Norton, 


For later cases, developments and changes in the law see Annotations, 


and neglect of the Industrial Commis- 
sion to make adequate and sufficient 
findings of all material facts upon 
which its award is based, give rise 
to unnecessary and prolonged litiga- 
tion, which, in many of the cases, 
would be unnecessary if the Commis- 
sion followed the established practice 
in this particular. ah Lott aso) 
acted, much of the time of the courts 
would be saved and much cost and ex- 
pense of litigants would be avoided.” 
Industrial Commission v. Big Six Coal 
Co., 211 P. 361, 362, 72 Colo. 377. 


5. Lorchitsky v. Gotham Folding 
Box Co., 128 N.E. 899, 230 N.Y. 8; 
Greenberg v. Greenberg, 185 N.Y.S. 
258, 193 App.Div. 574. 


{a] Rule applied»—(1) 
by the industrial commission that 
claimant’s injuries resulted either 
from his fall on the floor, about an 
hour after an assault by a stranger 
rebuked when he volunteered to assist 
claimant, or from the assault, are in- 
sufficient to justify an award under 
the workmen’s compensation law, 
there being nothing to show that, if 
the injuries resulted from the fall, the 
fall was incidental to the employment. 
Lorchitsky v. Gotham Folding Box 
Co., 128 N.E. 899, 230 N.Y. 8. (2) 
Where the industrial commission 
found, in the alternative, that the ele- 
vator which killed the employee was 
set In motion either by his attempt to 
run it, which was contrary to direc- 
tions, or by the mechanism having got 
caught in sheets of canvas, which 
were properly being taken into the 
elevator by the employee, the commis- 
sion did not eliminate the contingency 
that the employee was killed by at- 
tempting to run the elevator himself, 
and its award of compensation to the 
widow must be reversed. Greenberg 
et Seta goat 185 N.Y.S. 258, 193 App. 

iv. 


6. Zionek vy. Glen Alden Coal } 
160 A. 154, 105 Pa.Super. 189, eke 


[a] For example, a finding that the 
hernia responsible for the employee’s 
disability “was either caused or ag- 
gravated by” an accident in the course 
of employment. Zionek v. Glen Alden 
eo Co.;. 160 “A: 154, 105 Pa.Super. 

° RN 


Findings 


le Hayden Bros. Coal Corporation 
v. Industrial Commission of Colorado, 
10 P.(2d) 325, 90 Colo. 508; North 
Park Coal Co. v. Industrial Commis- 
sion of Colorado, 10 P.(2d) 326, 90 
Colo. 500; Prouse v. Industrial Com- 
mission of Colorado, 194 P, 625, 69 
Colo. 382. 


same title and section number, 
} 


i 


§§ 1059-1061] 


ings should he definite,’ 


a specifie finding.!? 


ing that the accidental injuries 


8. Colo.—Columbine Laundry Co. v. 
Industrial Commission of Colorado, 
215 P. 870, 73 Colo. 397; U. S. Fidelity 
& Guaranty Co. v. Industrial Commis- 
sion of Colorado, 2128 P. 330, 73 Colo. 
90; Crawford v. Industrial Commis- 
sion, 206 P. 1073, 71 Colo. 378. 


N.Y.—Cuccia v. John J. Roberts 
Contracting Co., 198 N.Y.S. 613, 204 
App.Div. 653. 


Pa.—Poellot v. Baltimore & O. R. 
Co., 167 A. 497, 109 Pa.Super. 471. 


S.D.—Wieber v. England, 216 N.W. 
$50) 52 8. D) 72. 


Utah.—Putnam y. Industrial Com- 
mission, 14 P.(2d) 973, 80 Utah 187; 
Chief Consol. Mining Co. v. Indus- 
trial Commission of Utah, 260 P. 271, 
70 Utah 333. 


[a] Findings held indefinite.—(1) 
Findings misusing the words 
“and/or.” Putnam v. Industrial Com- 


mission, 14 P.(2d) 973, 80 Utah 187. 
(2) A finding that an injury was sus- 
tained on or about the 13th of June, 
1923, in the course of and arising out 
of employment. Wieber v. England, 
216 N.W. 850, 52 S.D. 72. (3) A find- 
ing that a miner was either struck by 
falling rock or struck his back against 
the cage. Chief Consol. Mining Co. 
v. Industrial Commission of Utah, 
ie Py 271, 70, Utah-333. 


Cal.—Western Indemn. Co. v. 
Sipe eer 151 P. 398, 170 Cal. 686. 


Colo.—Crawford v. Industrial Com-' 


mission, 2060R. 1073, 71 Colo. 378% 
Olson-Hall v. Industrial Commission, 
194 P. 212, 69 Colo. 518; Billick v. In- 
dustrial Commission of Colorado, 195 
P. 114, 69 Colo. 471. 


Ky.—Kroger Grocery & Baking Co. 
v.- Bartle, 63 S.W.(2d) 807, 250 Ky. 
658. 


N.J.—Diskon v. Bubb, 96 A. 660, 88 
N.J.Law 513; New York Shipbuilding 
Co. v. Buchanan, 87 A. 86, 84 N.J.Law 
543; Long v. Bergen County Ct. C. P., 
86 A. 529, 84 N.J.Law 117. 


N.Y.—Skouitchi v. Chic Cloak, ete., 
Co., 130 N.E. 299, 230 N.Y. 296; Swan- 
son v. Tefft, 206 N.Y.S. 529, 211 App. 
Div. 821; Jenczewski v. Aluminum Co. 
of America, 191 N.Y.S. 392, 199 App. 
Div. 156; Gardener v. Horseheads 
Constr. Co., 156 N.Y.S. 899, 171 App. 
Div. 66; Gleisner v. Gross & Herben- 
er, 155 N.Y.S. 946, 170 App.Div. 37. 


Pa.—Vorbnoff v. Mesta Mach. Co., 
133 A. 256, 286 Pa. 199; Pastelak v. 
Glen Alden Coal Co., 164 A. 846, 108 
Pa.Super. 89. 


Utah.—Thompson v. 
Commn., 23 P.(2d) 930. 

Va.—American Furniture Co. v. 
Graves, 126 °S.E. 213;°141 Va. 1. 


“Ordinarily the making of specific 
findings on all issues presgnted is 


Industrial 


specifie,® and positive.?° 
The findings are sufficient if they can be made cer- 
tain by reference to the record,'! but a statement 
in a memorandum of the trial judge but not made 
or included in the findings is not the equivalent. of 
Although such a finding has 
been held sufficient as a finding of the ultimate 
fact,1* in some jurisdictions it is held that a find- 
“arose out of and 
in the course of his employment” is a mere con- 
elusion'* and that an award ought not to rest upon 
so general and inadequate a basis,'® 
where different inferences of fact may be drawn 
from the evidence;!® and it has been held that find- 
ings that claimants have not established their claim 
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better practice, is fairer to the par- 
ties, and more helpful to the court.” 
Thompson v. Industrial Commn., 
(Utah) 23 P.(2d) 930, 931. 


“It may be proper at this point to 
say a word in approval of the 
course adopted by the commission 
in amending its findings of fact so 
as to show specifically the occur- 
rences which, in its view of the evi- 
dence, were shown to have taken 
place. While we do not question 
the legal power of the commission 
to limit the findings to the ultimate 
facts set forth in the statute, the 
practice of making specific findings 
will in many eases not only be 
fairer to the parties who may wish 
to seek a review of the final deter- 
mination reached, but will also be 
helpful to the reviewing court in its 
effort to ascertain whether that de- 
termination may be sustained.” 
Western Indemn. Co. v. Pillsbury, 151 
P. 398, 170 Cal. 686, 704. 


[a] Reason for rule.—The finding 
should be specific in order that the 
propriety of the award may be deter- 
mined on review. Long v. Bergen 
County. .Ct. C. BP, 86 A. 529, 84 NJ. 
Law 117. 


[b] Even in abserce of statutory 
reguirements, the findings of the 
board or commission should be 
specific. Gleisner v. Gross & Herben- 
er, 155 N.Y.S. 946, 170 App.Div. 37. 


[ce] Finding held sufficiently ex- 
plicit—A finding that the employee 
sustained a hernia while in the em- 
ploy of a certain named employer. 
Kroger Grocery & Bakin Co. 


ng Vv. 
Bartle, 63 S.W.(2d) 807, 250 Ky. 658. 


{[d] Findings held not sufficiently 
specific.—(1) Where on a first hear- 
ing the court found that the extent 
and character of the injuries were 
uncertain and could not be safely de- 
termined at that time, and in a sub- 
sequent hearing found that there was 
no substantial improvement, and that 
the testimony of the petitioner and 
physicians was, in substance, that 
the injuries were total and perma- 
nent. Diskon v. Bubb, 96 A. 660, 88 N. 
J.Law 513. (2) Findings that the 
compensation claimant has not estab- 
lished her claim as required by law, 
and has not shown that deceased was 
injured by the accident, or that his 
death was the proximate result of 
accident, and that therefore the claim 
should be denied. Olson-Hall v. In- 
dustrial Commission, 194 P. 212, 69 
Colo. 518. (3) A finding that claim- 
ant has not established his claim by 
a preponderance of evidence and has 
not shown that he has sustained any 
accident arising out of and in the 
course of his employment, or that his 
condition is the result of any accident 
in the course of his employment. Bil- 
lick v, Industrial Commission of Colo- 
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by a preponderance of the evidence, that they have 
not established that the death of employee was due 
to accident arising out of and in the course of em- 
ployment, and that they have failed to show any 
connection between the death and the accident, and 
that the claim was therefore denied, merely state 
a conclusion of law.?7 


[§ 1060] (8) Adoption of Findings of Jury. 
Where all the issues were submitted to a jury in 
its advisory capacity, and its findings adopted by 
the eourt, it is not error for the court to refuse to 
make other and further findings.1§ 


[§ 1061] (4) Ultimate or Evidentiary Facts. A 
finding of the ultimate facts is sufficient to sustain 


rado, 195 P. 114, 69 Colo. 471. (4) 
Findings that decedent was employed 
as a foreman by a New York company, 
and that for the purposes of his 
work his employer sent him from 
New York ‘‘to the place where the 
accident happened,” it being ad- 
mitted that the deceased was not a 
foreman in the general and regular 
employ of the company, but had 
been engaged while outside the state 
for the particular job on which he 
was employed outside the state at 
the time of his death. Gardener v. 
Horseheads Constr. Co., 156 N.Y.S. 
899, 171 App.Div. 66. 


10. Crawford v. Industrial Com- 
mission, 206; Px 1073. 11 Coloz sis. 
Mellquist v. Dakota Printing Co., 213 
N.W. 947, 51 S.D. 359. 


[a] Negative finding of inability 
to find from the evidence that an 
electric shock sustained by the de- 
ceased employee was sustained in the 
manner and at the time and'place al- 
leged by claimants is insufficient. 
Crawford v. Industrial Commission, 
ADGIEX Ores VOL KOO lO Sirs 


[b] Findings of circumstances of 
accident cannot be construed as a 
positive finding that the employer had 
knowledge excusing notice of the in- 
jury although the findings show that 
he knew of the accident. Mellquist v. 
ee ee Printing Co., 213 N.W. 947, 51 


11. Ethel D. Co. v. Industrial Ac- 
cident Commission Bes California, (Cal. 
App.) 21 P.(2d) 60 . 


12. Harris v. ae 183 N.W. 828, 
149 Minn. 428, 


[a] Rule applied as to a memo- 
randum that the employee was, when 
injured, engaged in the act of clean- 
ing the horse which kicked him. Har- 
ree v. Kaul, 183 N.W. 828, 149 Minn. 


13. See infra § 1061. 


14. Southeastern Express Co. v. 
Edmondson, 119 S.E. 39, 30 Ga.App. 
697; In re Mathewson, 116 N.B. 831, 
227 Mass. 470; Jenczewski v. Alum- 
inum Co. of America, UST INGA Sueso2, 
199 App.Div. 156. 


15. Metropolitan Casualty Ins. Co. 
of New_York v. Dallas, 146 S.H. 37, 
38, 39 Ga.App. 38; Southeastern Bx- 
press Co. v. Edmondson, EUS Shoo. 
30 Ga.App. 697; In re Mathewson, 116 
N.E. 831, 227 Mass. 470; Jenczewski 
v. Aluminum Co. of America, 191 N. 
Y.S. 392, 199 App.Div. 156. 


16. Inre qiaibewsan, 116 N.E. 831, 
227 Mass. 470 


17. Seuss v. Industrial Cammis- 
oe of Colorado, 194 P. 625, 69 Colo. 


18. 
Ry. Co., 


Kasper v. Kansas City, L. & W. 
235 P. 885, 418 Kan. 537. 
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an award?® and it is not necessary to set forth the 
minor facts leading to the determination of the 
Where, however, a series of facts 
are found showing, in themselves, that an employee 
was injured on the employer’s premises, the lack of 
a formally stated conclusion that injury so occurred 
is not fatal to the adjudication,?! but a statement 
of the evidence will not take the place of a finding 
Although in some jurisdictions such a 
finding is held insufficient as a mere conelusion,?? 
a statutory requirement of a “special finding of 
facts” on a trial of a special issue by the jury is 
“satisfied by a finding of the ultimate facts submit- 
ted to them?* and does not require a finding and re- 
cital of the material facts in detail.?5 


ultimate one.?° 


of facts.2? 


19. Ethel D. Co. v. Industrial Acci- 
dent Commission of California, (Cal. 
App.) 21 P.(2d) 601; Empire Health & 
Accident Ins. Co. v. Purcell, 132 N.E. 
664, 76 Ind.App. 551; Thompson v. 
Industrial Commission, (Utah) 23 P. 
(2d) 980; Gerue v. Medford Bridge 
Co., 236 N.W. 528, 205 Wis. 68. 


{a] Findings held to be of ulti- 
mate facts.—(1) That claimant re- 
ceived a personal injury by an acci- 
dent arising out of and in the course 
of his employment. Payne vy. Wall, 
132 N.E. 707, 76 Ind.App. 634; Empire 
Health & Accident Ins. Co. v. Purcell, 
132 N.E. 664, 76 Ind.App, 551. (2) 
Finding that claimant’s injury “is not 
the result of any injury accidentally 
sustained by him while performing 
services growing out of and incidental 
to his employment.” Winter v. In- 
dustrial Commission, 237 N.W. 106, 
205 Wis. 246. (3) A finding that the 
employee sustained a personal injury 
by slipping and falling from his truck 
on a specified date and that this in- 
jury was the primary cause of his 
death. Wall v. Lemons, Inc., (Mo. 
App.) 51 S.W.(2d) 194. (4) Finding 
that the injury was caused by serious 
and willful misconduct of the employ- 
er. Ethel D. Co. v. Industrial Acci- 
dent Commission of California, (Cal. 
App.) 21 P.(2d) 601; General Petro- 
leum Corporation vy. Industrial Acci- 
dent Commission of California, 265 
P. 510, 90 Cal.App. 104; General Petro- 
Jleum Corporation vy. Industrial Ac- 
cident Commission of California, 265 
P. 508, 90 Cal.App. 101. 


[b] The mere naming of an injury 
not listed in the statutory schedule is 
not a finding of an ultimate fact. 
Gerue v. Medford Bridge Co., 236 N. 
W. 528, 205 Wis. 68. 


20. Ethel D. Co. v. Industrial Acci- 
dent Commission of California, (Cal. 
App.) 21 P.(2d) 601; Frankfort Gen. 
Ins. Co. v. Pillsbury, 159 P. 150, 173 
Cal. 56; General Petroleum Corpora- 
tion v. Industrial Accident Commis- 
sion of California, 265 P. 510, 90 Cal. 
App. 104; Clarke v. Industrial Acci- 
dent Commission, 262 P. 471, 87 Cal. 
App. 766; Finch v. Buffalo Envelope 
Co., 217 N.Y.S. 744, 746, 218 App.Div. 
81 [aff 155 N-E.. 895, 244 N.Y. 557]; 
Jillson v. Ross, 94 A. 717, 88 R.I. 145. 


“The findings of fact which should 
be contained in the final decree are 
the conclusions of said justice as to 
the issuable or ultimate facts of the 
controversy. It is not intended that 
said decree shall include a_ state- 
ment of the evidence or the findings 
of probative facts from which con- 
clusions are to be drawn as to the 
issuable facts. In proceedings under 
this statute, the questions whether 
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thereon ;?7 


claimant.?® 


an injury to a workman, resulting 
in his death, arose out of and in 
the course of his employment, are 
material issues in the case. It must 
frequently happen that these ques- 
tions can be determined only by in- 
ferences reasonably to be drawn 
from other facts directly proved. 
The determination of each of these 
issues is a finding of fact, within 
the meaningxef the statute, although 
it may be merely a conclusion de- 
duced from other facts; and these, 
and not the evidentiary facts, upon 
which they are based, are among 
the findings of fact which are to be 
placed in the decree by the require- 
ment of the statute.” Jillson vy. Ross, 
supra. 


[a] A statute requiring the filing 
of the award together with a state- 
ment of the findings of fact, rulings 
of law, and other pertinent matters, 
contemplates that the facts to be 
found and embodied in the statement 
shall be the ultimate, constitutive 
facts upon which the award can be 
predicated as a conclusion of law; 
and from such statement facts merely 
evidentiary in character should be 
excluded. State v. Haid, 62 S.W.(2d) 
869, 872, 333 Mo. 390 [quashing cert 
(App.) 52 S.W.(2d) 501] (where the 
court said: ‘‘Perhaps this court’s 
opinion in the Buttiger Case, 51 S.W. 
(2d) 1008, 330 Mo. 1030, goes too far 
in intimating that the commission is 
not required to make any finding of 


facts’); Doughton v. Marland Refin- 
ing, Co., (Mo.) 53 S.W.(2d) 236. 
21. Dainty v. Jones & Laughlin 


Steel Co., 106 A. 194, 263 Pa. 109. 


22. Long v. Bergen County Ct. C: 
P., 86 A. 529, 84 N.J.Law 117. 
23. See supra § 1059. 


24. Ex parte Woodward Iron Co., 
102 So. 108, 212 Ala. 220. 


25. Ex parte Woodward Iron Co., 
supra. 
26. Ala.—Hearn v. U. S. Cast Iron 


Pipe & Foundry Co., 116 So. 365, 217 
Ala. 352. 


Conn.—Callahan v. William Scholl- 
horn Co., 1387 A. 642, 106 Conn. 211; 
Hines v. Norwalk Lock Co., 124 A. 17, 
100 Conn. 533. 


Ga.—U. S. Fidelity & Guaranty Co. 
v. Washington, 139 S.E. 359, 37 Ga. 
App. 140. 


Ky.—B. F. Avery & Sons v. Carter, 
266 S.W. 50, 205 Ky. 548. 


N.Y.—Gifford v. Patterson, Inc., 117 
N.E. 946, 222 N.Y. 4. 


Okl.—Deep Rock Oil Co. v. Clement, 
26 P.(2d) 408. 


[§ 1062] f. Conformity to Evidence. 
ings must conform to the evidence?® and be based 
and uncontroverted credible evidence 
may not be disregarded in making the findings?‘ 
although where there is a conflict in the testimony 
the referee is not bound to accept that produced by 
Findings based on incompetent testi- 
mony or on an unauthorized consideration of tes- 
timony are unauthorized.?°® 
dence to support a finding of fact which is a neces- 
sary prerequisite to afford a basis for an award, 
then the fact so found does not support the award.*1 


[§ 1063] g. Conformity to Issues. 
fact must be confined and respongive to the issue,?? 
and if it varies from the issue in.a substantial man- 


[§§ 1061-1063 
The find- 


So if there is no evi- 


The finding of 


Wis.—Lloyd-McAIpine Logging Co. 
Pi atse nen, 206 N.W. 914, 188 Wis. 


[a] Finding held not required by 
evidence.—A finding that the Employ- 
ers’ Liability Assurance Corporation 
had arranged with a hospital for 
treatment of the injured employee, al- 
though the evidence warranted such 
a finding by inference. In re Ripley, 
118 N.E. 638, 229 Mass. 302. 


27. Ala.—Hearn v. U. S. Cast Iron 
Pipe & Foundry Co., 116 So. 65, 217 
Ala. 352. 


Cal.—Clapp’s Parking Station v. In- 
dustrial Accident Commission of Cali+ 
ee 197 P. 369, 370, 51 Cal.App: 


Me.—Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73) 


Mo.—Sawtell v. Stern Bros. & Co., 
44 S.W.(2d) 264, 226 Mo.App. 485. 


N.Y.—Finch v. Buffalo Envelope 
Co., 217 N.Y.S. 744, 218 App.Div. 31 
[aff 155 N.E. 895, 244 N.Y. 557]. 


Pa.—Johnston vy. Payne-Yost Const. 
Co., 141 A, 481, 292 Pa. 509. 


Utah.—Putnam v. Industrial Com- 
mission, 14 P.(2d) 978, 80 Utah 187. 


“They findings must be based 
on reasonable inferences; conjecture 
or guesswork will not _ suffice.” 


‘Clapp’s Parking Station v. Industrial 


Accident Commission of California, 
supra. 


28. Goodwin v. Elm Orlu ‘Mining 
Co., 269 P. 408, 83 Mont. 152:, 


29. Clark v. Renshaw, 163 A. 45, 
106 Pa.Super. 483. 


30. Johnston v. Payne-Yost Con- 
struction Co., 141 A. 481, 483, 292 Pa. 
509; Putnam v. Industrial Commis- 
sion, 14 P.(2d) 973, 80 Utah 187. 


“Even in compensation cases, the 
material findings must have a basis 
of legal proof on which to rest, and 
may not be based on hearsay alone.” 
Johnston v. Payne-Yost Construction 
Co., supra. 


[a] For example, findings based on 
an unauthorized consideration of tes- 
timony taken in a different cause and 
between different parties. Putnam vy. 
Industrial Commission, 14 P.(2a) 973, 
80 Utah 187. 


31. Sawtell v. Stern Bros. & Co., 44 
S.W.(2d) 264, 226 Mo.App. 485. 


32. Hearn v. U. S. Cast Iron Pipe 
& Foundry Co., 116 So. 365, 217 Ala. 
352; Newberry v. Industrial Commis- 
sion, 173 N.E. 472, 341 Ill. 554; Snow- 
don & McSweeney Co. v. Industrial 
pete ies Sst 156.5 NERY oon 7) S324 eT 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1063-1067] 


ner it is a nullity®$ and will not be aided by intend- 
ment** ner reference to extrinsic facts.*> 
will not, however, be set aside for an immaterial 
variance between the finding and the application 
for compensation.*® It is not erroneous to make find-' 
ings inconsistent with averments in the petition, al- 
though no answer was filed, where there was a hear- 


ing without objection.§? 


[§ 1064] h. Inconsistent Findings and Conclu- 
sions—(1) In General. A judgment or award can- 
not be supported by findings of facts which are an- 
tagonistic, inconsistent, or contradictory as to ma- 
terial matters,?8 and the subordinate facts in the 
findings must support the conclusions or findings of 


ultimate facts.°° 
[§ 1065] (2) Findings of Fact 


. 33. Hearn v. U. S. Cast Iron Pipe & 
Foundry Co., 116 So. 365, 217 Ala. 
352. 


34. Hearn v. U. S. Cast Iron Pipe 
& Foundry Co., supra. 


35. Hearn v. U.S. Cast Iron Pipe & 
Foundry Co., supra. 


36 Helmuth v. Industrial Accident 
Commission of California, 210 P. 428, 
59 Cal.App. 160. 


[a] For example, where an appli- 
eation for compensation for injuries 
to an employee blasting holes alleged 
that he was paid one and one-fourth 
cents per hole, and blasted about four 
hundred to four hundred fifty holes a 
day, and the commission found in ac- 
cordance with the proof that his aver- 
age daily earnings at said rate equaled 
four dollars, the employers not being 
prejudiced by the variances and the 
finding being substantially in accord- 
ance with the allegations. Helmuth 
v. Industrial Accident Commission of 


California, 210 P. 428, 59 Cal.App. 
160. 
37. Flannigan v. Prosper Shevenell 


& Son, 135 A. 24, 82 N.H. 403. 
38. See cases infra this note. 


[a] Findings held not inconsistent. 
—(1) A finding that a bite by wood 
ticks was a risk incident to all who 
traveled in the territory and a find- 
ing that a wood tick bit a traveling 
salesman while he was performing his 
work, and that the accident arose out 
of and in the course of employment. 
Roe v. Boise Grocery Co., (Idaho) 21 
P.(2d) 910. (2) A finding that the 
condition of compensation claimant’s 
antrum could not have been caused by 
being struck by a piece of coke, and 
the conclusion that it was not so 
caused. BRlodzyk v. Connecticut Coke 
Co., 164 A. 636, 116 Conn. 297. (3) A 
finding of the industrial commission- 
er that the scratch was received 
while claimant was in the employ of 
the employer, and a finding that it 
was not certain whether the scratch 
was received in the course of employ- 
ment. Finlayson v. Dowd, (S.D.) 243 
N.W. 92. (4) The statement that the 
deceased employee departed from the 
course of his employment, and a find- 
ing that he resumed it when he start- 
ed to drive his employer’s truck to 
the garage and was killed while on the 
way. Schulte v. Grand Union Tea & 
Coffee Co., (Mo.App.) 43 S.W.(2d) 832. 
(5) Finding that injuries did not 
eause partial incapacity, and a find- 
ing that claimant sustained perma- 
nent partial incapacity. Texas In- 
demnity Ins. Co. v. Fry, (Tex.Civ. 
App.) 41 S.W.(2d) 679. (6) A finding 
as to opportunity for future employ- 
ment and return to former employ- 
ment at the sanie work and wages, 


* 
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of Law. 
An award 


[§ 1066] (3) 


the contrary.*? 


[7h .C. Ja]. TES 


Conclusions of law announced by the com- 
mission must be supported by the findings of facts,*° 
and a conclusion based on findings of subsidiary facts 
standing uncorrected on the record is sound.** 


General and Specific Findings. A 


specific finding will prevail over a general finding to 


So findings of probative facts pre- 


vail over the findings of ultimate facts when they are 


necessarily in conflict.*% 


[§ 1067] i. Modification and Correction.‘ 
the facts found are not in accord with the judgment 
of either party as to what the findings of fact should 
be, or not as full as desired, either party may by 
motion or petition request a further and additional 


If 


finding,*® or a correction of a finding,*#® and upon a 


and Conclusions | proper showing 


and a finding of partial incapacity. 
Percival’s Case, 167 N.E. 352, 268 
Mass. 50, 68 A.L.R. 1237. (7) A find- 


fing indicating partial incapacity, and 


an allowance of compensation for 
total incapacity. Sauvain v. Batelle, 
164 P. 1086, 100 Kan. 468. (8) A find- 
ing that the employee was ‘totally in- 
capacitated for seven weeks from a 
certain date, and a finding of fifty per 
cent partial permanent incapacity 
from the same date, the finding of to- 
tal incapacity necessarily carrying 
with it the lesser finding. Commer- 
cial Casualty Ins. Co. v. Strawn, (Tex. 
Civ.App.) 44 S.W.(2d) 805. (9) «A 
finding that the injury would not 
cause a Sarcoma, and a finding that 
death resulted from a sarcoma 
brought about by the injury. Siemba 
v. William C. Hamilton & Sons, 138 A. 
841, 290 Pa. 267. (10) A finding that 
the employee’s total disability had 
ended ona specified date, and a finding 
that the injury had resulted in per- 
manent partial impairment. Roush 
v. W. R. Duncan & Son, (Ind.App.) 183 
N.E. 410. (11) A finding that the evi- 
dence did not establish that em- 
ployee’s injury caused “internal in- 
juries,” and a finding that the em- 
ployee sustained a_ spinal injury. 
Hines v. Industrial Accident Commis- 
sion, 8° P.(2d)) 102051215 Calid77..- @L2) 
A finding that applicant was sixty- 
six years of age and by reason of his 
advanced age and other systemic con- 
dition previous to the injury was af- 
flicted with hardening of the arteries 
which materially interfered with a 
sufficient blood supply to the injured 
member and caused gangrene to set 
in and greatly retarded a normal re- 
covery, but that the disability result- 
ing, combined with the previous phy- 
sical condition, was the legitimate 
and proximate result of the injury, 
and is compensable as such, and a 
finding that the injury had resulted in 
a permanent disability, and that the 
disability was nineteen and _ three- 
fourths per cent of the total disabil- 
ity. Jackson vy. Industrial Accident 
Commission of California, 195 P. 719, 
50 Cal.App. 649. 


39. Bailey v. Mitchell, 156 A. 856, 
113 Conn. 721; Callahan v. William 
pepo Co., 187 A. 642, 106 Conn. 
A. 664, 104 Conn. 459. 


[a]. Findings held supported.—A 
finding that a steam shovel operator 
suffering heat prostration did not 
suffer lack of air in an excavation is 
supported by a finding that the em- 
ployee’s head and shoulders, at least, 
were above ground level when he 
was standing on the shovel. Bailey v. 
Mitchell, 156 A. 856, 118 Conn. 721. 


[b] Findings held not supported. 
—(1) ‘A finding of the compensation 
commissioner that the death of the 


Mouth We Gee Ow Mie. Co; 133: 


being made is entitled to have the 


employee was due to heat exhaustion. 
Louth v. G. & O. Mfg. Co., 133 A. 664, 
104 Conn. 459. (2) A finding of the 
compensation commissioner that her- 
nia resulted from lifting. Callahan v. 
William Schollhorn Co., 137 A. 642, 106 
Conn. 211. 


Conclusions of law see infra § 1065. 


40. Bricker v. Gille Mfg. Co., 35 
S.W.(2d) 662, 225 Mo.App. 989; Mur- 
phy v. Burlington Overall Co., 34 S. 
W.(2d) 1035, 225 Mo.App. 866; Lyon 
v. Windsor, 159 N.Y.S. 162, 178 App. 
Div. 377. 


41. Bailey v. Mitchell, 156 A. 856, 
113 Conn. 721; Rainey v. Tunnel Coal 
Co., 105 A. 333; 93 Conn. 90. 


42. Kingan & Co. v. Ossam, 121 
N.E. 289, 75 Ind.App. 548 [transf den 
131 N.E. 81, 190 Ind. 554]; Musgrave’s 
Case, 183 N.E. 749, 281 Mass. 416. 


_ [a] Tlustrations—(1) Where thé 
industrial board on a first hearing 
stated that applicant’s injury result- 
ed in a total disability to work for a 
certain definite period, and then stated 
that the disability for which plaintiff 
claimed compensation “in this pro- 
ceeding” did not result from his in- 
jury, the finding was contradictory, 
and the latter finding, being general 
must yield to the former specific find- 
ing. Kingan & Co. v. Ossam, 121 N. 
E. 289, 75 Ind.App. 548 [transf den 
131 N.E. 81, 190 Ind. 554]. (2) When 
the general conclusion of the -indus- 
trial commission that an accident to 
an employee ‘arose out of and in the 
course of his employment” is in con- 
flict with its findings of the specific 
circumstances which gave rise to the . 
accident, the latter must control. 
McInerney v. Buffalo, etc., R. Corp., 
121 N.E. 806, 225 N.Y. 130. 


43. Western Indemn. Co. v. Pills- 
bury, 151 P. 398, 170 Cal. 686: Houle- 
han v. Pullman Co., 2 Pa.Dist.&Co. 
587. But see Smith v. Industrial Ac- 
cident Commission, 147 P. 600, 26 Cal. 
App. 560 (where it is said that “while 
findings of evidentiary facts are per- 
missible, these will always be con- 
trolled by findings of the ultimate 
facts where a conflict is presented be- 
tween the two’’). 


44, Modification, amendment, or 
correction of award or judgment see 
infra §§ 1087, 1088. 


45. Prairie Oil & Gas Co. v. King, 
235 P. 522, 109 Okl. 213; McAlester 
Colliery Co. v. State Industrial Com- 
mission, 204 P. 630, 85 Okl. 66. But 
see Madore v. New Departure Mfg. 
Co., 1384 A. 259, 104 Conn. 709 (holding 
motion to strike out compensation 
commissioner’s findings and make 
substitutions is preferable to motion 
to find additional inconsistent facts). 


46. Sorrentino v. Cersosimo, 130 A. 
672, 103 Conn. 426. 
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findings modified or ecorrected.47 That the subordi- 
nate facts stated in the finding were sufficient as a 
basis for the ultimate conclusion is not a good ground 
for denial of the motion to correct.*® Under a stat- 
ute authorizing the commission from time to time to 
make such modification or change with respect to 
former findings or orders with respect thereto as in 
its opinion may be justified, the commission has ju- 
risdiction to make such modifications,*® and may do 
so either upon its own motion or upon the motion of 
any interested party.®° Where the modification or 
change affects a substantial right of the aggrieved 
party, he should be given the benefit of a hearing and 
a right to review the decision of the commission in 
making the modification or change;°! and in making 
a modification without notice and without giving him 
an opportunity to be heard, the commission exceeds 
its powers.°2 Where, however, the modification 
merely reflects the actual facts as they were known 
to the complaining party, he is not prejudiced by 
the modifications.®>* The most approved practice be- 
fore the commissioner is to require purported ex- 
cerpts from the evidence, or the entire transcript of 


the evidence attached to motions to correct wien’ 


filed with him, to be certified by the secretary to the 
commissioner,®* and failure so to have them certi- 
fied justifies a denial of the motion.®® It is not er- 
roneous to refuse to correct findings supported by the 
evidence;°* and a ruling that striking out a memo- 
randum of a decision, incorporating subordinate 
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[§§ 1067-1068 


facts found, eliminated the necessity of considering 
an amendcd motion to correct the facts stated in the 
memorandum, is correet.57 After seven years, it has 
been held, the commission has no power to change a 
finding regarding an employee’s disability and read 
into it the word “temporary.”>® 


Ruling on motion. Where a ruling upon a motion 
to correct the findings to set forth remittances made 
by deceased disclosed the remittances which, it was 
found, had been made, the recital is, in effect, an ad- 
dition to the finding although the finding was not 
formally corrected.°® 


Order giving notice. An order of the commission 
giving notice of intention to amend the findings and 
award is not a final adjudication of a right to com- 
pensation in accordance with thé proposed amend- 
ments.°®° 


Reopening case. When a hearing has been had on 
the merits and a decree either awarding or denying 
compensation has been entered, the commission is 
without power to reopen the case and modify its find- 


ing because of error.*? 


{§ 1068] j. Construction and Operation—(1) In 
General. Meticulous nicety of language, although 
desirable, not always being found, or expected, in le- 
gal decisions,°* the findings must be read in the light 
of the evidence,®? and the entire finding and memo- 
randum of decision are to be read together as a 


[a] BRule applied.—A compensa- 
tion claimant should move to correct 
the commissioner’s finding by strik- 
ing out a memorandum of decision in- 
corporating subordinate facts found 
and inserting in the finding what he 
elaims were such facts, instead of 
moving to strike out the memorandum 
or correct facts stated therein in cer- 
tain particulars. Sorrentino v. Cer- 
sosimo, 130 A. 672, 103 Conn. 426. 


47. Senzamici v. Waterbury Cast- 
ings Co., 161 A. 860, 115 Conn. 446; 
Taylor v. St. Paul’s. Universalist 
Church, 145 A. 887, 109 Conn. 178; 
Gigleo v. Dorfman & Kimiavsky, 138 
A. 448, 106 Conn. 401; Kovacs v. 
Manning, Maxwell & Moore, 137 A. 
761, 106 Conn. 250. 


[aj] Rule applied to entitle a party 
to: (1) An amendment of the com- 
pensation commissioner’s finding de- 
fining ‘2%, vision” and “binocular vi- 
sion’ (Gigleo v. Dorfman & Kimi- 
avsky, 1388 A. 448, 106 Conn. 401) (2) 
and to correction of the commission- 
er’s finding in details respecting the 
extent of an eye injury (Gigleo v. 
Dorfman & Kimiavsky, supra), (3) 
but not to amendment of the commis- 
sioner’s finding to include conclusions 
of members of a medical association 
(Gigleo v. Dorfman & Kimiavsky, su- 
pra). (4) A correction showing that 
the employee’s use of the elevator was 


permissive. Kovacs v. Manning, 
Maxwell & Moore, 137 A. 761, 106 
Conn. 250. (5) Add to the finding the 


undisputed fact that payment to a 
minister for conducting tourists was 
for incidental expenses only. Taylor 
v. St. Paul’s Universalist Church, 145 
A. 887, 109 Conn. 178. 


48. Senzamici v. Waterbury Cast- 
ings Co., 161 A. 860, 115 Conn. 446. 


49. Freund v. Allen, (Ind.App.) 184 
N.E. 421; Flowers v. Hill, 249 P. 704, 
119 Okl. 275; Utah Fuel Co. v. In- 


dustrial Commission of Utah, 245 P. 
381, 67 Utah 25, 45 A.L.R. 882; Cald- 
well v. State Compensation Com’r, 148 
S.E. 75, 107 W.Va. 272. 

50. Burns v. Roxana Petroleum 
Corporation, 282 P. 606, 140 Okl. 57; 
Liddell v. State Industrial Commis- 
sion, 259 P. 265, 126 Okl. 235. 


51. Utah Fuel Co. v. Industrial 
Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882. 


52. Utah Fuel Co. v. Industrial 
Commission of Utah, supra. 


53. Utah Fuel Co. v. 
Commission of Utah, supra. 


Industrial 


54. Taylor v. St. Paul’s Universal- 
ist Church, 140 A. 124, 107 Conn. 248. 


55. Taylor v. St. Paul’s Universal- 
ist Church, supra. 


56. Morgannelli’s Estate v. City of 
Derby, 135 A. 911, 105 Conn. 545. 


57. Sorrentino v. Cersosimo, 
A. 672, 103 Conn. 426. 


58. Mount Cooper Boiler & Iron 
Works v. Vandergriff, 7 P.(2d) 859, 
155 Okl. 109. 


59. Klautka v. Stanley Works, 123 
A. 839, 100 Conn. 345, ‘i 


60. Hogeberg v. Industrial Acci- 
dent Commission of California, 256 
P. 413, 201 Cal. 169. 


61. Devoe’s Case, 163 A. 789, 1 
Me. 452. # 


Power to grant rehearin enerall 
see infra § 1108. a8; y 


62. Beverage’s Case, 
126 Me. 601. 


63. Knock v. Industrial Accident 
Commission of California, 253 P. 712, 
200 Cal. 456; Zimmerman v. Goodfel- 
low Lumber Co., (Mo.App.) 56 S.W. 
(2d) 608. And see cases infra this 


130 


138 A. 628, 


note. 


[a] Particular findings constrned. 
—(1) A finding ‘‘thafapplicant is now 
totally disabled” is not equivalent to 
a finding of permanent disability. Il- 
linois Midland Coal Co. v. Industrial 
Board of Illinois, 115 N.E. 527, 277 
Ill. 333. (2) A finding that there was 
no evidence of dependency is equiva- 
lent to a finding of insufficient evi- 
dence of dependency. Beverage’s 
Case, 138 A. 628, 126 Me. 601. (3) A 
finding that earning power had de- 
creased from the date of application 
is equivalent to a finding that the em- 
ployee sustained no decreased earning 
capacity prior tothe application. In- 
dustrial Track Const. Co. v. Colthrop, 
19 P.(2d) 1084, 162 Okl. 274. (4) A 
finding that applicant for compensa- 
tion failed to sustain the burden of 
proving that his condition was due 
to an accident arising out of or in 
the course of employment, is equiva- 
lent to a finding that applicant did 
not sustain an injury by accident in 
the course of or arising out of em- 
ployment. Thompson vy. Industrial 
Commission, (Utah) 23 Fa(2d) 930. 
(5) A finding that if the manager of a 
hotel concluded that one coat of paint 
was sufficient he could take men from 
one room and put them on another, 
and change them around from room to 
room as he saw fit, is, in effect, a find- 
ing that the manager was in control 
of the men employed by an injured 
painter and decorator. Holbrook vy. 
Olympia Hotel Co., 166 N.W. 876, 200 
Mich. 597. (6) A finding that the in- 
jured employee secured employment 
by incorrectly representing his age 
as more than sixteén does not charge 
fraudulent representation. Kenez v. 
Novelty Compact Leather Co., 149 A. 
679, 111 Conn. 229. (7) A ‘finding that 
the evidence fails to show that the 
employee came to his death as the 
result of an accident arising out of 
and in the course of his employment 
is in effect a finding that he did not 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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whole,®* although a memorandum attached to a deci- 
sion of the industrial commission may not be resorted 
to in order to show that its justifiable findings are not 
The findings are no 
part of the decision,®*' but may be made after an ap- 
Where a finding 
results in a conclusive presumption of total perma- 
nent disability, a further finding of such disability 
from other injuries is surplusage;®* and in a finding 
that the employee was injured while employed by a 
corporation and certain others, words describing the 
named persons as stockholders and directors are 
merely descriptio personam as respects their personal 
A finding not necessary to sustain the 
A finding that the 
employee had reasonable cause for not timely filing 
a compensation claim, or that insurer was not preju- 


based upon a tenable theory.®® 


peal has been taken therefrom.*? 


liability.®® 
award should be disregarded.7° 
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diced by the delay, prevents the delay from barring 


die from such cause. State v. Dis- 
trict Court of Pennington County, 
Fourteenth Judicial Dist., 172 N.W. 
311, 142 Minn. 420. (8) So a finding 
against claimant has been held not 
merely a ruling that claimant did not 
make out prima facie case, but a find- 
ing for the employer and against 
claimant on the whole evidence. 
Doughton v. Marland Refining Co., 
(Mo.) 53 S.W.(2d) 236. (9) Where 
the commission made no finding con- 
cerning the cause of the slipping of 
a bone and the additional disability 
ensuing therefrom other than the 
general finding that by reason of said 
accident and injury the applicant sus- 
tained a temporary, total disability 
lasting from July 14, 1914, to Oct. 13, 
1914, and for an indefinite time there- 
after not susceptible of being fore- 
told, and there is a statement that 
the evidence is insufficient to show 
that it was due to any disobedience 
by McCay of the orders of his physi- 
cian, this cannot be regarded as a 
finding that it was due to natural 
causes. Pacific Coast Casualty Co. 
Vea pallsbury, tos P24, Ae Cale sao. 


{b] Findings of fact and conclu- 
sions.—(1) A finding that the em- 
ployee was not driving at a speed ex- 
ceeding the limit prescribed by stat- 
ute is a finding of fact and not a mere 
conclusion of law (Metropolitan Cas- 
ualty Ins. Co. of New York v. Huhn, 
142 S.E. 121, 165 Ga. 667, 59 A.L.R. 
719) (2) and complies with the stat- 
utes concerning findings (Metropoli- 
tan Casualty Ins. Co. of New York 
v. Huhn, supra). (3) A recital in the 
commission’s order that “claimant’s 
failure to give written notice of the 
accident within 30 days, should be ex- 
cused, and that claimant is entitled 
under the law of 8 weeks compen- 
sation” is merely a conclusion, how- 
ever, and in no wise shows a compli- 
ance with the statute on the part of 
the commission to show that claim- 
ant’s failure to give notice is excused 
either on the ground (1) that notice 
for some sufficient reason could not 
have been given, or (2) that the in- 
surance carrier has not been preju- 
diced thereby. Ford Motor Co. v. 
Hunt, 293 P. 1038, 146 Okl. 105, 78 A. 
L.R. 1227. (4) A finding that during 
the time the engine on which deceased 
employee was working when killed 
was withdrawn from service for re- 
pairs it was not engaged in any serv- 
ice, interstate or otherwise, so that 
the employee was not engaged in in- 
terstate commerce at the time, has 
been held to be a conclusion of law. 
Hines v. Industrial Accident Commis- 
sion, 192 P. 859, 184 Cal. 1, 14 A.L.R. 
720 [cert den 41 S.Ct. 218, 254 U.S. 
655, 65 L.Ed. 459]. (5) But it has been 
said that the conclusion that an em- 


£ 


; 


Jury.’ 


ployee was or was not engaged in in- 
terstate commerce is a mixed finding 
of law and fact. \Otterstedt v. Le- 
high @ aH Rk. Ry. Coy 237 Neb 26, 
193 N.Y. 203 [aff 193 N.Y.S. 104, 200 
App.Div. 386; cert den 43 S.Ct. 432, 
261 U.S. 619, 67 L.Ed. 830 and 43 S. 
Ct. 523, 262 U.S. 747, 64 L.Ed. 1212]. 


{c] Finding in disjunctive.—A 
finding of the state industrial com- 
mission, in a workmen’s compensation 
proceeding, that sickness was “caused 
or activated by the injury received,” 
being in the disjunctive, was not a 
finding that the accident caused the 
sickness. Donovan vy. Alliance Elec- 
re Co., 186 N.Y.S. 818, 195 App.Div. 
678. 


{d] Finding as to incapacity.—‘‘As 
to the petitioner’s incapacity for work 
as a result of the injury, the decision 
of the superior court as embodied in 
paragraph (14) of said decree is as 
follows: ‘That as a result of said in- 
jury said petitioner was totally in- 
capacitated for his said work up to 
the 1st day of April, A. D..1915 (said 
respondent employer making no ob- 
jection to this date), and that on and 
after said 1st day of April, A. D. 1915, 
said petitioner has not been, and is 
not, either totally or partially inca- 
pacitated for work, but from said 
date, and at present, said petitioner 
has been able and is able to perform 
said work and to receive from said 
respondent employer the same amount 
of wages as at and before said in- 
The words in the paragraph 
‘that on and after said 1st day of 
Apri], A. D. 1915, said petitioner has 
not been and is not either totally or 
partially incapacitated for work,’ con- 
sidered alone, might possibly be held 
to mean that as a result of the in- 
jury he was ‘partially incapacitated’ 
for no_ kind of work whatever in 
which he might attempt to engage. 
But from the relation of these words 
to the rest of the paragraph it seems 
reasonable to conclude that the words 
‘partially incapacitated for work’ are 
used in the decree in a restricted 
sense, and as referring chiefly, if not 
only, to his former employment as 
foreman. The words, ‘his said work,’ 
occurring earlier and the words, ‘said 
work,’ later in the paragraph of the 
decree refer to the work he was doing 
as foreman for the respondent. It 
is the same as if it were said the pe- 
titioner, ever since April 1st, has 
been able to perform his work as 
foreman in respondent’s mill and to 
receive the same amount of wages as 
at and before the injury, and there- 
fore he is neither ‘wholly or partially 
incapacitated for work.’ This also 
seems to be what the court had in 
mind in announcing its oral decision 
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the proceedings. 


[§ 1069] (2) Implied Findings. 
ing in favor of one party is in effect a favorable find- 
ing on each and every special matter necessary to 
support the general finding.?? 
pensation without interest, where the employers 
averred that they had tendered the sum awarded, 
amounts to a finding of fact on such matter.** 
statement in the findings that the employer paid com- 
pensation in the lifetime of the employee necessarily 
ineludes a finding that his injury arose out of and in 
the course of the employment.74 


[§ 1070] (3) Effect of Failure To Find. The 
failure to find an essential fact is equivalent to a 
finding against the party having the burden of estab- 
lishing that fact.7® 


A general find- 
So an award of com- 


A 


at the close of the hearing, as ap- 
pears by the transcript.” Weber v. 
American Silk Spinning Co., 95 A. 603, 
604, 38 R.I. 309, Ann.Cas.1917E 153. 


64. Saunders v. New England Col- 
lapsible Tube Co., 110 A. 538, 95 Conn. 


65. Wheeler v. Wheeler, 239 N.W. 
253, 184 Minn. 838. 


66. Kraemer v. Mergenthaler Lino- 
ane Co., 189 N.Y.S. 193, 198 App. Div. 


67. Kraemer v. Mergenthaler Lino- 
type Co., supra. 


68. Hohlstein v. St. Louis Roofing 
Co., (App.) 49 S.W.(2d) 226 [transf 
42 S.W.(2d) 578, 328 Mo. 899]. 

69. Arbogast v. Richardson, 
(2d) 98, 119 Cal.App. 316. 

70. Kraemer v. Mergenthaler Lino- 
EE Co., 189 N.Y.S. 193, 198 App.Div. 


6 PY 


71. Gaffer’s Case, 181 N.E. 763, 279 
Mass. 566. 


72. State ex rel. Probst v. Haid, 
(Mo.) 62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W.(2d) 501]; State ex 
rel. Buttiger v. Haid, 51 S.W.(2d) 
1008, 330 Mo. 1030; Bender v. Mid- 
west Pipe & Supply Co., (Mo.App.) 
57 S.W.(2d) 707; McArthur Oil Co. v. 
Brock, 17 'P.(2d) 686," 1161 (OKL) 2446 
Indian Territory Illuminating Oil Co. 
v. Crow, 296 P. 451, 147 Okl. 229. 


[a] Tlustration.—A finding that 
the employee’s death did not result 
from an industrial accident neces- 
sarily implied a finding that the death 
did not result from inhalation of gas, 
where the _ sole controversy was 
whether such inhalation caused death. 
Bender v. Midwest Pipe & Supply Co., 
(Mo.App.) 57 S.W.(2d) 707. 


73. Pappas v. North Iowa Brick & 
Tile Co., 206 N.W. 146, 201 Iowa 607. 


74. KRetmier v. Cruse, 119 N.E. 32, 
67 Ind.App. 192. 


75. Pettit v. Continental Baking 
Co., 180 N.E. 607, 94 Ind.App. 250; 
Davis v. Robinson, 179 N.E. 797, 94 
Ind.App. 104; Czuczko v. Golden-Gary 
Co., 177 N.E. 466, 179 N.E. 19, 94 Ind. 
App. 47; Livers v. Graham Glass Co., 
(Ind.App.) 177 N.E. 359 [reh den 
(App.) 183 N.E. 688]; National Bis- 
cuit Co. v. Roth, 146 N.E. 410, 83 Ind. 
App. 21; Hufford v. Livingston, 137 
N.E. 279, 79 Ind.App. 519; Calumet 
Foundry & Machine Co. v. Mroz, 137 
N.E. 627, 79 Ind.App. 305; S. J. Pea- 
body Lumber Co. v. Miller, 133 N.E. 


591, 77 InditApp: 251; “ORaynes =v. 
Staats-Raynes Co., 119 N.E. 809, 68 
Ind.App. 87; Carbino v. DeGrasse Pa- 


per Co., 205 N.Y.S. 337, 209 App.Div. 


1182) [tb Cod] 

[§ 1071] k. Conclusiveness and Effect—(1) In 
General. Findings of a referee,7® commissioner,?? 
board,‘* or commission’?® in eases under the work- 
men’s compensation acts are equivalent to the verdict 
of a jury*® or to findings of a court,*! and a finding 
that an alleged employee was an independent con- 
tractor is in the nature of a special verdict.82. The 
findings** and conclusions’* of the court, board, or 
arbitrators are conclusive between the parties, sub- 
ject to review by the statutory method; and, where 
no appeal is taken within the statutory time, they be- 
come final.§® Conclusions on matters not considered 
material or vital to the issues, however, and to which 
the determination did not extend have no conclusive 
effect.8® The findings cannot arbitrarily be set aside 
by the officer making them.87 


Modified finding.2® Where the commission had 
filed a previous memorandum, basing its conclusion 
that the employer was not misled by failure to re- 
ceive the written notice of injury required by the 


WORKMEN'S COMPENSATION ACTS 


[§§ 1071-1073. 


statute on erroneous views of law, a subsequent mod- 
ification of the award and findings, stating that on 
the basis of the testimony offered, and for the reason 
stated in the previous memorandum, the commission 
found the employer was not misled, was of no more 
potency than the former findings.’ 


[§ 1072] (2) Collateral Attack. Findings of the 
board or commission in proceedings under the work- 
men’s compensation acts cannot be questioned in a 
collateral proceeding.®® < 


[§ 1073] P. Award or Judgment—1. In General. 
The workman’s compensation award, although not 
a judgment,°* is in the nature ofa judgment®? and 
the same rules are applicable to it as are applied 
to judgments and decrees of courts.?? Under some 
statutes it may be entered as a judgment without 
suit in the cireuit court where no demand for re- 
view is made or appeal taken.9* The award does not 
fix the right to compensation®® but only determines 
the amount therof;°° the right is fixed by statute®? 


627. 


76. Hudyck v. Wyoming Shovel 
Works, 149 A. 312, 299 Pa. 182. But 
see J. E. Crowder Seed Co. v. Indus- 
trial Commission, 179 N.E. 518, 347 Ill. 
86 (holding arbitrator’s finding that 
employee was not entitled to com- 
pensation not to operate as estoppel 
by verdict in subsequent proceeding). 


77. Dowdy v. State Compensation 
Com’r, (W.Va.) 164 S.E. 495; John- 
son v. State Compensation Com’r, 154 
S.E. 766, 109 W.Va. 316. 


78. Kerns v. Anaconda Copper 
Mining Co., 289 P. 5638, 87 Mont. 546. 


79. U.S. Widelity & Guaranty Co. 
v. Industrial. Commission, (Ariz.) 26 
P.(2d) 1012; Grabe v. Industrial Com- 
mission, 299 P. 1081, 38 Ariz. 322; Los 
Angeles County v. industrial Accident 
Commission of California, 11 P.(2d) 
434, 123 Cal.App. 12; State v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1030; Lei- 
lich v.. Chevrolet Motor Co., 40 S.W. 
(2d) 601, 328 Mo. 112; State ex rel. 
Brewen-Clark Syrup Co. v. Missouri 
Workmen’s Compensation Commis- 
sion, 8 S.W.(2d) 897, 320 Mo. 893; 
Carman vy. Central Western Dairies, 
(Mo.App.) 58 S.W.(2d) 781; Murphy 
v. St. Louis County Water Co., (Mo. 
App.) 54 S.W.(2d) 69; Goebel v. Mis- 
souri Candy Co., (Mo.App.) 50 S.W. 
(2a) 741; Wetter v. Mechanics’ Iron 
Works, (Mo.App.)) 49 S.W.(2d) 236; 
Perry v. J. A. Kreis & Sons, (Mo. 
App.) 49 S.W.(2d) 220; Schaefer v. 
Lowell-Krekeler Grocery Co., (Mo. 
App.) 49 S.W.(2d) 209; Lekomitros 
v. R. C. Can Co., (Mo.App.) 46 S.W.(2d) 
963; Pfitzinger to Use of Stotscky 
v. Shell Pipe Line Corporation, 46 S. 
W.(2d) 955, 226 Mo.App. 861; Jones 
v. Century Coal Co., (Mo.App.) 46 S. 


W.(2d) #196; Kostron v. American 
Packing Co., (Mo.App.) 45 S.W.(2d) 
871; Sanders v. Central Bldg. Ma- 


terials Co., (Mo.App.) 43 S.W.(2d) 
863; Conklin v. Kansas City Public 
Service Co., 41 S.W.(2d) 608, 226 Mo. 
App. 309; Payne v. Sullivan County, 
36 S.W.(2d) 127, 225 Mo.App. 126; 
Hammack v. West Plains Lumber Co., 
30 S.W.(2d) 650, 224 Mo.App. 570; 
Woods v. American Coal & Ice Co., 
(Mo.App.) 25 S.W.(2d) 144; Rolens 
v. Keller Const. Co., (Mo.App.) 24 S. 
W.(2d) 1077; Kinder v. Hannibal Car 
Wheel & Foundry Co., (Mo.App.) 18 S. 
W.(2d) 91; Hager v. Pulitzer Pub. 
Co., (Mo.App.) 17 S.W.(2d) 578. 


80. See cases supra notes 76-79. 
81. U.S. Fidelity & Guaranty Co. 


v. Industrial Commission, (Ariz.) 26 
P.(2d) 1012; Los, Angeles County v. 
Industrial Accident Commission of 
California, 11 P.(2d) 434, '123 Cal. 
App. 12; Kerns v. Anaconda Copper 
Mining Co., 289 P. 563, 87 Mont. 546; 
Dowdy v. State Compensation Com’r, 
164 S.E. 495, 112 W.Va. 428. 


82. Carman y. Central Western 
Dairies, (Mo.App.) 58 S.W.(2d) 781; 
Jones v. Century Coal Co., (Mo.App.) 
46 S.W.(2d) 196. 


83. Bryant v. Central Foundry Co., 
116 So. 345, 217 Ala. 332; McClellan 
v. Commercial Casualty Ins. Co., 287 
P. 607, 130 Kan. 476; Jett’s Guardian 
v. Spicer, 58 S.W.(2d) 628, 248 Ky. 
345; Kidder v. Marysville & A. Ry. 
Co., 300 P. 170, 160 Wash. 471 [aff 
295 P. 162, 160 Wash. 471]. 


[a] Rule applied.—Dependents 
pleading an arbitrator’s finding that 
deceased was not working for the in- 
sured drilling company when the ac- 
cident occurred could not recover 
from the company’s insurance carrier. 
McClellan v. Commercial Casualty 
Ins. Co., 287 P. 607, 1830 Kan. 476. 


84. Bryant v. Central Foundry Co., 
116 ‘Sov 345,/1) 217 ‘Ala. 4332:0. Jett?s 
Guardian v. Spicer, 58 S.W.(2d) 628, 
248 Ky. 345. 


85. Kilpatrick v. Hotel Adams Co., 


(Ariz.) 22 P.(2d) 836; Jett’s Guardian: 


v. Spicer, 58 S.W.(2d) 628, 248 Ky. 
345; Beaver v. George W. Boyd Co., 
161 A. 900, 106 Pa.Super. 24. 


86. Sheboygan Airways v. Indus- 
trial Commission, 245 N.W. 178, 209 
Wis. 352. 


87. Johnson v. State Compensation 
Com’r, 154 S.E. 766, 109 W.Va. 316. 


&8. Modification and correction of 
findings generally see supra § 1067. 


89. Frank Martin-Laskin Co. v. In- 
dustrial Commission, 193 N.W. 70, 180 
Wis. 334. 


90. Great Western Power Co. v. 
Pillsbury,/ 7149" Pi 351170" “Cala 180" 
Jett’s Guardian v. Spicer, 58 S.W.(2d) 
628, 248 Ky. 345; Tidal Refining Co. 
v. Tivis, 217 P. 1638, 91 Okl. 189. 


[a] Rule applied where: (1) The 
jurisdiction of the board depends on 
the existence of certain facts, it has 
jurisdiction to determine whether or 
not those facts exist, and its deter- 
mination that they exist is conclusive 
ona collateral attack. Great Western 


Power Co. v. Pillsbury, 149 P. 35, 170 
Cal. 180. (2) Certain employees were 
within the provisions of the work- 
men’s compensation act in a proceed- 
ing between the employer and one of 
them before the state industrial com- 
mission, the question as to whether or 
not claimant for compensation was 
an employee was one of fact before 
the commission, and hence the find- 
ings of the commission could not 
thereafter be questioned in a collat- 
eral proceeding. Tidal Refining Co. 
v. Tivis, 217° P.’ 168; 91 ‘Okl: 189: 


91. Resner v. Wilbert & Schreeb 
Coal, Cos, 297, .P. 429, 132) Kan. 806° 
Wieber v. England, 216 N.W. 850, 52 


S.D. 72; Texas Employers’ Ins. Ass’n 
v. Marsden, (Tex.Civ.App.) 57 S.W. 
(2a) 900. 


92. U.S.—In re Famous Players 
Lasky Corporation, 30 F.(2d) 402; 
Dennison v. Payne, 293 F. 333. 


Ky.—Standard Accident Ins. Co. v. 
Hinson, 64 S.W.(2d) 574, 251 Ky. 287. 


Mich.—Richards v. Rogers Boiler & 
Burner Co., 2384 N.W. 428, 252 Mich. 
52 [rev 226 N.W., 871, 248 Mich. 155]. 


N.Y.—Sperduto v. New York City 
par poreuee R.-Co., 123- NE 207; 226 


Okl.—Union Indemnity Co. vy. Sal- 
ine 267P..(2d) 217, 


Tex.—Vestal v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 285 S.W. 
1041 [rev (Civ.App.) 271 S.Ww. 225)3 
Security Union Casualty Co. v. Pier 
Oil Corporation, (Civ.App.) 1 S.W. 
(2d) 1009; Keller vy. Texas Employ- 
eee Ins. Ass’n; (Civ.App.) 279 S.W. 


Utah.—Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 279 
P. 612, 613, 74 Utah 316. 


93. Gouanillou y. Industrial Ac- 
cident Commission, 193 P. 937, 938, 
184 Cal. 418; McInness v. Oscar F. 
Wilson Printing Co., 258 Ill.App. 161. 

94. See statutory provisions: and 
Wieber v. England, 216 N.W. 850, 52 
S.D. 72 (applying statute). 

Judgment on award generally sce 
infra § 13874. 


95. City of Milwaukee v. Roth, 201 
N.W. 251, 185 Wis. 307. 


96. City of Milwaukee v. Roth, su- 
pra. 

97. City of Milwaukee v. Roth, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1073-1076] 
and the amount is merely the administrative detail.®® 
Rights acquired under a compensation award cannot 
be destroyed by a mere refusal to recognize it®® 
or by simply petitioning for a review.t All orders 
and awards of the commission must be the deliberate 
acts of the commission”? but the fact that an award 
was made by only one commissioner instead of all 
of the commissioners does not affect its validity 
where it was made from a schedule regularly adopt- 
ed by the eommission as a whole;® and the fact that 
the opinion of the compensation board was written 
by a member who did not sit at the hearing, while 
a practice not to be commended, is not ground for 
reversal.¢ That an arbitrator trying facts disre- 
garded much testimony does not niake the award the 
result of his misconduct in the absence of a show- 
ing that he acted arbitrarily or capriciously.> Where 
a suit is filed in one jurisdiction under the compen- 
sation act of another jurisdiction in which the in- 
jury oceurred, the courts of the forum have the 
power to make and enforce the same orders and de- 
erees as the courts of the place the injury occurred 
if the case were tried there.*® 


[§ 1074] 2. Consent Judgment, Decree, or Award. 
Where ore wholly dependent on the deceased em- 
ployee and entitled to the whole compensation con- 
sents to a decree dividing the amount with other 
dependents, the decree is not erroneous as subject- 
ing the employer to an unauthorized private agree- 
ment,’ and it is binding on all the parties thereto.® 


[§ 1075] 3. Nature and Extent of Belief—a. In 
General. In the absence of statutory provisions au- 
thorizing an award to be made upon conditions, the 
award should be unconditional.® The commission 
has no power‘ where all the facts are conceded, to 
postpone decision as to the nature of the disability, 
but must determine the result from the facts as best 
it can,1° the rule applying particularly where the 
statute has conferred continuous jurisdiction on the 
commission.‘ Under a statute empowering the 
board to require the employer to furnish medical 
treatment for a certain period and providing that 
refusal of the employee to accept such treatment 
when so provided shall bar him from compensation, 
the board has no power to anticipate his refusal or 
make any order concerning his refusal.12_ A decision 
consisting of a series of findings and a statement 


98. City of Milwaukee y. Roth, su- 


pra. 10. 
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4&tna Life Ins. Co. v. Indus- 
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that, if claimant desires.an operation, he will be 
entitled to compensation for the period of disability 
resulting therefrom is premature,1* and no liability 
or enforceable requirement attaches by reason there- 
of.14 A portion of an award giving the employer 
the right to tender a surgical operation at his ex- 
pense and providing that in the event of such an of- 
fer if the employee should refuse to submit thereto 
the compensation should cease has, however, been 
held not to invalidate the award.t®> Under a statute 
providing that no compensation is payable for an 
injury not incapacitating the employee for a specified 
period, in the absence of a showing of past or present 
ineapacity, there is no basis for an order compensat- 
ing the employee for an,operation to be had in the 
future.t® Ordinarily all of the injuries may be in- 
cluded in one award,*7 but it is not necessary to in- 
elude in a present award .an injury whose extent or 
prognosis cannot be then determined.'* The com- 
mission has the power, pending the final determina- 
tion of the controversy before it, after any hearing 
to make interlocutory awards,!® and an award of to- 
tal disability but giving those interested further op- 
portunity to examine the condition of the employee is 
not in excess of its powers.”° 


[§ 1076] b. Amount and Period of Compensa- 
tion.24 If it is uncertain whether it is possible to 
ascertain within reasonable probability the length 
of time the disability will continue, no specific time 
ean be fixed in the award for compensation,?? but de- 
velopments are awaited and compensation is paid 
meanwhile.?* If the evidence warrants the conelu- 
sion that the disability will continue beyond the max- 
imum period of time fixed by law for paying compen- 
sation, the award may so state?* and compensatiou 
may be ordered on that basis.2® Where it appears 
that a minor dependent, because of physical inca- 
pacity, may continue to be a dependent after reach- 
ing the age when prima facie his dependency ceases, 
the question should be reserved until that time.?° 
An error in failing to limit the period of compensa- 
tion to the period of disability does not affect the 
merits of the case.27_ Where the permanent character 
of the injury is disputed, compensation may be or- 
dered to cease at the end of a specified time until 
the question is settled.2® A statement that plaintiff 
“was impaired to the extent of fifty per cent to the 


208 Wis. 185. 
20. Knobbe v. Davis, supra. 


99. Standard Accident Ins. Co. v. 
Hinson, 64 S.W.(2d) 574, 251 Ky. 287. 


1. Standard Accident Ins. Co. v. 
Hinson, supra. 


2. Jolinson v. T. B. Stewart Const. 
Coyseos b 20,.37 Ariz: (250. 


3. Foster v. Industrial Insurance 
Commission, 181 P. 912, 107 Wash. 
400. 


4 Farran v. Curtis Publishing Co., 
120 A. 544, 276 Pa. 553. 


5. Lefebvre v. Western Coal & 
Mining Co., 289 P. 456, 131 Kan. 1. 


6. Floyd v. Vicksburg Cooperage 
Co., 126 So. 395, 156 Miss. 567. 


7, Loiselle v. Pawtucket Ice Co., 
118 A. 872, 44 R.I. 474. 


8. Loiselle v. Pawtucket Ice Co., 
supra. 


9. Newton v. Rhode Island Co., 


: 


trial Commission of Utah, 228 P. 1081, 
64 Utah 230. 


11. A®tna Life Ins. Co. v. Indus- 
trial Commission of Utah, supra. 


12. Bradbury_v. Hymera Coal & 
Mining Co., 176 N.E. 875, 877, 92 Ind. 
App. 626. : 

13. Levine v. General Electric Co., 
204 N.Y.S. 777, 209 App.Div. 838. 


14. Levine vy. General Electric Co., 
supra. 


15. Southwestern Surety Ins. Co. 
v. Pillsbury, 158 P. 762, 172 Cal. 768. 


16. American Car & Foundry Co. 
v. Schneider, 138 A. 602, 33 Del. 379. 


17. Saddlemire v. American Bridge 
Co., 110 A. 63, 94 Conn. 618. 


18. Saddlemire v. American Bridge 
Co., supra. 


19. Knobbe v. Davis, 242 N.W. 501, 


21. Form and contents of award 
see infra § 1080. 


Open or suspensory award see infra 
§ 1103. 

22. Connell v. Gilliland Oil Co., 2 
La,App. 435; Woodward v. Pittsburgh 
Engineering & Construction Co., 143 
A. 21, 293 Pa. 338. 


23. Woodward v. Pittsburgh En- 
gineering & Construction Co., supra. 


24. Woodward v. Pittsburgh En- 
gineering & Construction Co., supra. 


25. Woodward v. Pittsburgh Engi- 
neering & Construction Co., supra. 


26. Pruden Coal & Coke Co. v. 
Johnson, (Tenn.) 53 S.W.(2d) 384. 


27. Ward v. Standard Lumber Co., 
4 La.App. 89. 


28. Kerfonte v. Carrolltown Coal 
Co., 94 Pa.Super. 19 
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man as a whole which impairment includes the trau- 
‘matic neurotic condition” means that the disability, 
due to the traumatic neurotie condition, amounted to 
fifty per cent.?° 


Disability resulting from disease.2® An award 
stating by implication the proportion of disability 
resulting from preéxisting disease and that resulting 
from the compensable accident is sufficient.3+ 


[§ 1077] c. Persons Liable. An award is not ren- 
dered invalid by the addition to the name of the em- 
ployer of descriptio persone and mere surplusage,*? 
and an award against an employer designating it as a 
“company” instead of “incorporated” is not preju- 
dicial.2? Where the injured party was employed by 
one employer, an award against another of similar 
name is erroneous.*4 Where the employee was act- 
ing within the scope of his employment with two em- 
ployers at the time of his death, a joint and several 
award for the full death benefit based upon his total 
earnings is proper,?> but an award against several 
coemployers jointly liable is not erroneous because 
the lability thereon was divided equally among them, 
instead of made to run against them jointly.°° «« 


Employer or insurer. Under a statute providing 
that the employer’s liability is primary if not insur- 
ed, but secondary if he is insured, an award against 
the employer alone is proper if he is not insured or 
insurer has defaulted.27 An-award against insurer 
will not, it has been held, be set aside because not 
also against the employer, the omission, if error at 
all, being of form, not of substance.*® Where the 
statute provides that the commissioner may make his 
award directly against the employer, insurer, or 
both,?® whether an award should be made against an 
insurer alone rather than against the employer alone 
or against both is a matter of discretion vested in the 
eommissioner,*® but the discretion must be exercised 
in the interest of the injured employee;*! and an 
award against insurer alone is an abuse of discretion, 


29. Ashland Limestone Co. v. [a] 
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class.>1 


For example, where the evi- 


[§§ 1076-1078 


where insurer is seriously disputing its liability with 
the employer or with another insurer.*2 Where sev- 
eral insurers carried the employecr’s risk, it is the du- 
ty of the commission to determine which insurer is 
liable,*? and, where more than one policy is in effect 
at the time of the injury, a joint award against the 
employer and the several insurers is proper,** it be- 
ing no concern of the commission how the employer 
and his insurers adjust the matter as between them- 
selves.4® An award directed to the employer and in- 
surer as well as claimant ordering insurer “for the” 
employer to pay the claim is an award against both 
the employer and insurer and not against insurer 
alone.*® 


[§ 1078] d. Persons Entitled. ~The award should 
specify the person or persons entitled to compensa- 
tion*’? and where claims of two or more employees in- 
jured in the same accident are adjudicated in a sin- 
gle proceeding, as they may be,*® a separate award 
should be made to each.*2 A judgment in favor of 
plaintiff for the use and benefit of his minor son for 
injuries to the latter is proper when the petition 


.-shows the suit was so intended.®° 


Dependents. A joint award should not be made 
to a wholly dependent class and a partly dependent 
Where all contributions by the deceased 
employee went to the support of his entire family, 
an award to his father and mother jointly as tenants 
by the entirety is proper®? and where the father is in 
fact dependent upon his minor child, an award to 
him is not invalid as being for the father and the 
use of himself and his wife ands another minor 
child. An award to the employee’s dependent fa- 
ther need not be made conditional on a waiver of 
claim being filed by his mother who was also depend- 
ent where she was a party to the proceeding.®* An 
award to the employee’s father reciting that he was 
entitled thereto as head of the family is an award 


43. Employers’ Mut. Liability Ins. 


Wright, 294 S.W. 159, 219 Ky. 691. 


30. Requirement of finding see su- 
pra § 1047. 


31. Jones v. Davis, 
681, 246 Ky. 293. 


{a] Thus an award stating that 
the compensation “for permanent 
partial disability, of 60% of the 100% 
disability claimed now,” by implica- 
tion clearly fixes the result of the pre- 
existing disease at forty per cent and 
expressly fixes the disability result- 
ing from injury at sixty per cent of 
the total disability. Jones v. Davis, 
54 S.W.(2d) 681, 246 Ky. 2938. 


32. Heinze v. Industrial Commis- 
sion, 123 N.E. 598, 288 Ill. 342. 


[a] Tustration.—An award 
against employers conducting two 
different lines of business under dif- 
ferent partnership names, descriptive 
of the character of business, is not 
rendered invalid by the addition of a 
descriptive partnership name, it be- 
ing merely descriptio persone and 
surplusage. Heinze v. Industrial 
Commission, 123 N.E. 598, 288 Ill. 342. 


33. Red Ash Straight Creek v. De 
Rossett, 291 S.W. 394, 218 Ky. 293. 


34. Coline Oil Co. v. Winford, 15 
P.(2d) 993, 160 Okl. 95. 


54 S.W.(2d) 


dence disclosed that claimant when 
injured was in the employ of the 
Coline Gasoline Corporation, and the 
award was against the Coline Oil 
Company. Coline Oil Co. v. Winford, 
15- P.(2d): 99331160 ;Ok1,) 195. 


35. Standard Accident Ins. Co. v. 
Industrial Accident Commission, 11 P. 
(2d) 401, 123 Cal.App. 443; Pascoal 
v. Mortenson, 145 A. 149, 109 Conn. 39. 


36. Sargent v. A. B. Knowlson Co., 
aoe N.W. 810, 224 Mich. 686, 30 A.L.R. 


37. Brashear y. Brand-Dunwoody 
band Co., (Mo.App.) 21 S.W.(2d) 


38. U.S. Fidelity & Guaranty Co. 
v. Newton, 139 S.E. 365, 37 Ga.App. 70 
[expl direction in Hartford Accident 
& Indemnity Co. v. Hall, 137 SE. 
415, 36 Ga.App. 574 to amend award 
so as to include both employer and 
insurance carrier as dictum]. 


39. See statutory provisions. 


40. Witchekowski v. Falls Co., 136 
A. .565, 105: Conn. 737: 


41. Witchekowski v. Falls Co., su- 
pra. 


42. Witchekowski v. Falls Co., su- 
pra. 


Co. v. McCormick, 217 N.W. 738, 195 
Wis. 410. 


_ 44. Hargraves v. George F. Shev- 
lin Mfg. Co.,°165 N.Y.S. 960, 179 App. 
Div. 477. 


_45. Hargraves v. George F. Shev- 
lin Mfg. Co., supra. 


46. U.S. Fidelity & Guaranty Co. 
un Newton, 139 S.E. 365, 37 Ga.App. 


47. Peabody Coal Co. vy. Industrial 
Commission, 132 N.E. 438, 299 Tl. 
142; Hymera Coal Co. v. Houpt, 147 
IN. 83h 83) Ind: App.s13d: 


48. See supra § 830. f 


49. Guiliano v. Daniel O’Connell’s 
Sons, 136 A. 677, 105 Conn. 695, 56 
A.L.R. 504. 


pe Porter v. Lancaster, 2 La.App. 


51. Industrial Commission v. Wag- 
ar, 14 Ohio App. 34 « 


(52. Clingan v. Carthage Ice & Cold 
Storage Co., 25 S.W.(2d) 1084, 223 
Mo.App. 1064. 


53. Maryland Casualty Co. v. Bart- 
lett, 142 S.E. 189, 87 Ga.App. 777. 


54. Buhse v. Whitehead & Kales 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to him individually.*> Where the award is made to 
an administrator under a statute so authorizing, the 
commission is not required to ‘declare the proportion 
each beneficiary is entitled to receive, that being 
done by the court appointing the administrator,°® and 
the same rule applies in the absence of a contest as 
to who should receive the benefit where a proceeding 
by the employee is carried to completion by his per- 
sonal representative ;>* and in the absence of-a spe- 
cial application, on an award to a dependent widow 
and child the proportion of the award to go to each 
need not be determined.®* A statute providing that 
where the beneficiary receiving compensation dies 
leaving surviving a parent, sister or brother of the 
deceased employee dependent on the latter for sup- 
port and who was receiving a contribution for sup- 
port from the beneficiary, the proportion of the 
compensation which would have been paid to him 
but for the death of the beneficiary shall be contin- 
ued for his benefit, does not require a determination 
bv the commission of the proportionate shares otf 
beneficiaries where no person specified in the statute 
would be entitled to take at the death of any of the 
beneficiaries.°® Although the law permits payment 
to the widow of the full amount of an award to the 
employee’s widow and minor child,®® an undivided 
portion thereof belongs absolutely to the child, for its 
support,®! and an order subjecting advance weekly 
payments under the award to conversion for the ben- 
efit of the widow is improper.®? 


[§ 1079] 4. Form and Contents®*—a, In General. 
The judgment in some states is required to determine 
the extent and character of the injury®* and whether 
the disability is total or partial,®> or temporary or 
permanent.*® The award should contain the judg- 
ment rendered;*? and if it attempts to place a lien 
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name the persons entitled.°& Where a commissioner 
is disqualified and, pursuant to statute, designates 
a commissioner from another district to hear the ease, 
the latter should preface his award with a statement 
of the disability of the other and his own designa- 
tion.®® Adjudications of the workmen’s compensa- 
tion board are not required to be as precise as might 
be insisted upon if the members thereof were requir-, 
ed to be learned in the law;7° and a ease should not 
be reversed on account of technical construction of. 
language used in making the award.71 So an award. 
will not be reversed because merely stating conelu- 
sions if the latter are supported by sufficient compe- 
tent evidence;??, and an award requiring “further, 
medical treatment necessary to cure and relieve” the. 
employee, as indicated by testimony, is not unen- 
forceable for uncertainty.7* Where the demand of. 
a claimant was not mentioned in a judgment award- 
ing compensation to another, it must be considered 
as rejected.74 Where the referee has held that the 
board could not make an award against defendant, 
his statement that defendant’s policy covered the 
compensation awarded is not an “award or decision’ 
precluding defendant from establishing the contra- 
ry.75 

Concurrence of-members of board or commission. 
An order or award made by the board should show 
on its face whether it was made by the full board or 
by some member or members thereof,’® and if it does 
not, it must be treated as one not by the full board.77 


Provision for execution. In proceedings for com- 
pensation brought in a court under the provisions of | 
the act by a party dissatisfied with the decision of the 
board, the judgment should provide for the issuance’ 
of executions to collect the installments of compen- 


against the award, it must fix the amount thereof and 


re Works, 160 N.W. 557, 194 Mich. 
413. 

55. Musgrave’s Case, 183 N.E. 749, 
281 Mass. 416. 


56. National Zine Co. v. Industrial 
Commission, 127 N.E. 135, 292 Ill. 
598; G. H. Hammond Co. v. Industrial 
Commission, 123 N.E. 384, 288 Ill. 
262. 


57. Swift & Co. v. Industrial Com- 
mission, 123 N.E. 267, 288 Ill. 132. 


58. Taylor v. Seabrook, 94 A. 399, 
87 N.J.Law 407. 


59. Swift & Co. v. Industrial Com- 
mission, 123 N.E. 267, 288 Ill. 132. 


60. Cogdill v. 4tna Life Ins. Co., 
2 P.(2d) 292, 90 Mont. 244. 


61. Cogdill vy. 4Xtna Life Ins. Co., 
supra. 


62. 
supra. 


63. Form and contents of findings 
of fact and conclusions of law see 
supra §§ 1053-1057. 


64. Hanley v. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232. 


65. Hanley v. Union Stockyards 
Co., supra. 


66. Hanley v. Union Stockyards 
Co., supra. 


67. Henderson v. Mazzotta, 157 A. 
67, e113) Conn... 747; Pettiti wv. Tid: 
Paeay, Const. Co., 180 A. 70, 103 Conn. 


Cogdill v. tna Life Ins. Co., 


[71 C. J.—75] 


68. Pacific Coast Casualty Co. v. 
Pillsbury, 153 P. 24, 171 Cal. 319. 


[a] Physicians’ fees.—‘‘Section 29 
of the act provides that if notice 
in writing be given to the employer 
of a claim for services rendered to 
the injured employee in treating the 
injury, by any physician or other 
person, for which the employer is 
made liable, such claim shall be a 
lien against the award, and that the 
commission must fix the amount 
thereof in a reasonable sum, and may, 
in its discretion, order the same paid 
directly to the person entitled. The 
award in this case directs that the 
physicians’ fees for treatment of 
McCay be paid by the employer or 
insurer ‘to the persons entitled to 
receive same. It does not fix the 
amount thereof nor name the per- 
sons entitled. The record does not 
show that the notice required by sec- 
tion 29 was given, Unless such no- 
tice is given, the award must be 
made directly to the injured person, 
leaving him to adjust the matter with 
the physicians. If the notice was 
given and the lien thereon is declar- 
ed in favor of the physicians or oth- 
er persons, the amount thereof must 
be fixed by the board.’’ Pacific Coast 
Casualty Co. v. Pillsbury, 153 P. 24, 
LIA Calli (8294325. 


69. Jester v. Thompson, 121 A. 470, 
995Conn.. 236; 


70. Whittle v. National Aniline & 
Chemical Co., 109 A. 847, 266 Pa. 356. 


71. Ashland Limestone Co. vy. 


sation awarded as they mature.7* 


Where the decree 


Wright, 294 S.W. 159, 219 Ky. 691. 


72. Waring v. Metropolitan Life 
Ins. Co., 39 S.W.(2d) 418, 225 Mo. 
App. 600. 


73. Southern California Edison 
Co. v. Industrial Accident Commis- 
sion of California, 248 P. 938, 78 Cal. 
App. 584. 


74% Jones v. Dendinger, Inc., (La. 
App.) 147 So. 732. 


75. Freedman vy. Northwestern 
Casualty & Surety Co., 233 N.Y-S. 
330, 133 Misc. 713. \ 


76. Louisville Gas & Electrie Co. 
ae ey 31 S.W.(2d) 915, 235 Ky. 


[a] Signature.—Under Workmen’s 
Compensation Act, § 13, providing 
for the creation of a board of five 
members, and section 19, providing 
that the decision of a majority shall 
be considered the decision of the 
Commission, an award signed by 
three members is valid, where there 
is nothing in the record to show that 
there were not five members. Grove- 
land Coal Mining Co. y. Industrial 
Commission, 140 N.E. 24, 308 Ill. 499. 
See Ryan v. Chicago Foundry Co., 200 
Ill.App. 45. ‘ 


77. louisville Gas & Electrie Co. 
v. Duncan, supra. 


78. U.S. Fidelity & Guaranty Co. 
xeR Davis, (Tex.Civ.App.) 212 S.Ww. 

Enforcement of judgment or award 
generally see infra §§ 1365-1380. 
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is self-corrective when referred to the pleadings, er- 
rors in it are not cause for reversal.?® 


[§ 1080] b. Amount and Period of Compensa- 
tion.6° The judgment or award should fix the date 
when the payments should begin,*! but, where the 
statute definitely fixes the time when the payments 
should begin as a’ certain number of days after the 
disability commenced, and the board found the date 
of such commencement, an award is not incomplete 
and unenforceable because it fails to fix the time.*? 
So the award should ordinarily fix the period during 
which compensation should be paid** for all except 
permanent disabilities,$* but in some jurisdictions an 
award will not be reversed because it fails to fix the 
period of time during which claimant should be com- 
pensated*® or fails to limit it to the statutory peri- 
od;** and an award made to continue “during disa- 
bility” instead of “during total disability” when the 
findings showed a total disability is not erroneous.§7 
The judgment or award should be for the proper sum 
per week for a specified number of weeks, instead of 
for the total amount of the weekly installments,®® at 
least in the abserice of any application by either par- 
ty for a commutation of payments.s® An award is 
not defective in form because it states the amount 
payable for two disabilities separately instead of ex- 
pressing the total amount in one sum.°® It need not 
state the method by. which the amount of compensa- 
tion was fixed;*! and it will be assumed that it in- 


79. Woodward Iron Co. v. Dean 
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é 
the weekly compensation and provid- 
ing for its payment for the duration 


[§§ 1079-1081 


cludes only such injuries or disabilities as were ex- 
pressly or impliedly authorized by the. statute.®? 
Failure to limit the decree in proceedings by a de- 
pendent to the date of the petitioner’s death or re- 
marriage is not error,®* although it is better that the 
decree should state in express terms the effect of spe- 
cific provisions-in the act in this particular.®* 


Interest permitted on part-due payments should be 
specified in the judgment.®® 


Suit filed. on abrogation of award by dissatisfied 
party.°° Where an employee, upon refusal of his 
request for a lump sum award by the board, files suit, 
and the verdict, in accordance with his alternative 
demand, is for periodical payments, the judgment 
may embody the right and powersof the court to re- 
view it, and diminish, increase, or terminate the lia- 
bility of insurer in accordance with the statutory pro- 
vision therefor;°’ and if it contains a provision to 
the effect that defendant might at any time redeem 
its entire liability by payment of a lump sum upon 
agreement with plaintiff approved by the board, as 
permitted by statute, it should contain the additional 


“provision that any future agreed lump sum settle- 


ment shall be with the approval of the trial court.®* 


[§ 1081] 5. Time for Making or Rendition. <A 
provision that the determination shall be filed within 
a certain period after final hearing has been held di- 
rectory only,®® and an award will not be reversed be- 


sulting therefrom. Sigley v. Mara- 
thon Razor Blade Co., 160 A. 830, 10 


117 So. 52, 217 Ala. 530, 60 A.L.R. 536. 


80. , Nature and extent of relief see 
supra § 1075. 


81. Hatch v. Kilpatrick, (La.App.) 
142 So. 202... 


82. Fear Campbell Co. v. Yearion, 
164 N.E. 282, 88 Ind.App, 382. 


83. Hanley v. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232; Wood- 
ward v. Pittsburgh Engineering & 
Sone Oe Co:, 143" AV°21; 5293 Pa. 
338. 2 : 


[a] . Illustration.—A judgment 
that compensation shall continue “un- 
der the terms of the Workmen’s Com- 
pensation Law, ‘at the rate of $8.75 
per week from this day during the 
period of compensation covered by 
the statute” is indefinite and unsatis- 
factory. Hanley v. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232. 


84. Woodward y. Pittsburgh Engi- 
neering & Construction Co., 143 A. 21, 
293 Pa. 338. é. 


85. Graver Corporation v. State 
Industrial Commission, 244 P. 438, 114 
OkI, 140. - 


86, National Engineering. Corpora- 
tion v.,- Industrial Accident Commis- 
sion of, California, 225 P. 2;.193 Cal. 
422; Southwestern Surety Ins. Co. v. 
Pillsbury, 158, Py) #62, -172-,Cal; 768; 
Freund vy. Allen, (Ind.App.) 184 N.E. 
421; Graver Corporation vy. State In- 
dustrial Commission, 244 P, 438, 114 
Okl. 140. 


[a] Tllustrations.—(1) An award 
is not invalid because not in terms 
limiting the time of payment when 
that is done by the, controlling stat- 
ute. 
tion v. Industrial Accident Commis- 
sion of California, 225 P. 2, 193 Cal. 
422; Southwestern Surety Ins. Co. v. 
Pillsbury, 158 P. 762, 172 Cal. 768: 
(2) So.an award fixing the amount of 


National Engineering .Corpora-, 


of the disability is sufficiently defi- 


| nite, although it does not fix the time 
of such duration where the statute, 


fixes’ the maximum amount of, and 
time for, payment. Freund vy. Allen, 
(Ind.App.) 184 N.E. 421. 


87. Fear Campbell Co. v. Yearion, 
164 N.E. 282, 88 Ind.App. 382. 


88. Muzik v. Erie.R. Co.,.89 A. 248, 
85 N.J.Law 129 [aff 92 A. 1087, 86 
N.J.Law 695]. 


{a] Judgments held proper.—(1) 
Judgment for certain sum and fu- 
‘ture weekly installment items for 
which execution should issue if not 
paid is proper. General Accident 
Kire & Life Assur. Corp. vy. Evans, 
(Tex.Civ.App.) 201. S.W. 705. (2) 
Compensation for death under Work- 
men’s Compensation Act should be 
allowed up to date of trial alone 


without prejudice to sue for unma-. 


tured further installments. South- 
ern Surety Co. v. Stubbs, (Tex.Civ. 
App.) 199 S.W. 343 (error refused), 


{[b] Not exceeding particular peri- 
od.—Compensation for permanent 
partial disability under the Employ- 
ers’ Liability Act, for which the em- 
ployer had already paid compensation 
for .44 weeks, should not have been 
fixed absolutely at 256 weeks, but for 
the period of disability not exceeding 
256 weeks. Daniels y. Shreveport 
Producing & Refining Corporation, 92 
So. 341, 151 La. 800. 


89. Muzik v. Erie R. Co., 89 A. 248, 
85 N.J.Law 129 [aff 92 A. 1087, 86 
N.J.Law 695]. 


$0. Sigley v. Marathon Razor 
Blade Co., 160 A. 830, 10 N.J.Misc. 836 
[aff 166 A. 518, 111 N.J.Law 25]. 


[a] Bule applied where compen- 
sation. was awarded for loss of. an 
eye and for permanent disability oc- 
casioned by a neurotic condition re- 


For later cases, developments and changes in the law see Annotations, 


N.J.Mise. 836 [aff 166 A. 518, 111 N. 
J.Law 25], . 


91. Blair v. Washington, 134.N.E. 
503, 133 N.E. 392, 77 Ind.App. 698; 
Baltimore Tube Co. v. Dove, 164 A. 
161, 164 Md. 87. 


92. Ansbach vy. Department of In- 
dustrial Relations, Division of Indus- 
trial Accidents and Safety, 279 P. 
224, 96 Cal.App. 677. 


93. Woodward Iron Co. v. Dean, 
117 So. 52, 217 Ala: 530, 60 A‘L.R. 536. 


[a] Reason for rule.—‘The court 
is always open, within the time giv- 
en by the decree for payment, to’ 
make a proper order to meet subse- 
quently and materially changed con- 
ditions affecting the right of the par- 
ty to a continuance of compensation 
allowed to petitioner as a widow, aft- 
er her remarriage or death, or as to 
minors reaching the age _ limit.” 


Woodward Iron Co. v. Dean, 117 So. 
52, 53, 217 Ala. 530, 60 A.L.R. 536. 


94. In re Derinza, 118 N.E. 942, 
229 Mass. 435. 


95. Hatch v. Kilpatrick, (La:App. 
142 So. 202. , 


96. Trial de novo on review sée 
infra §§ 1271 et seq. 


97. U.S. Fidelity & Guaranty Go. 
v. Davis, (Tex.Civ.App.) 212 SW. 239. 


98. U.S. Fidelity & Guaranty Co. 
v. Davis, supra. 


99. Coombs v. Industrial Accident 
Commission of California, 245 P. 445, 
76 Cal.App. 565; #etchell. v. Wilson 
& Co. 23 P.(2d) 488, 138 Kan, 97; 
Diskon v. Bubb, 96 A. 660, 88 NJ. 
Law 513; Home Petroleum’ Co. —v. 
Chipman, 233 P. 738, 106 Okl. 225. 
But see Brown y. Dittman-Wachter 
Coal Co., 267 P. 1000, 126 Kan, 217 
(where, in setting aside an arbitra- 
tor’s award, the court said: ‘The 


Same title and section number, 
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cause made after the expiration of the time.! An 
award made without a full hearing and before final 
submission, and in disregard of a stipulation of all 
the parties covering the matter, is irregular and pre- 
mature.” 


[§ 1082] 6. Notice of Rendition or Entry. Notice 
of the filing of the award or a copy thereof is not in 
the absence of statute required.* Provisions requir- 
ing copies of the award to be sent to each of the par- 
ties in dispute are incorporated in the statutes of 
some jurisdictions, however,‘ their purpose being to 
afford such parties ample opportunity to protect their 
rights, including those of review and appeal;° and an 
award entered without notice to the insurance car- 
rier sought to be charged thereunder is irregular.® 
So statutes applying to civil causes generally and re- 
quiring notice before filing judgments or orders in 
any case taken under advisement by the court hear- 
ing it have been held to apply to proceedings under 
the compensation act.* Where notice is required, it 
must be an explicit and unequivocal expression in 
writing of the final disposition of the case. Under 
a statute requiring that a copy of the award shall 
be sent to each of the parties to the dispute, but not 
specifying the manner of doing ‘so, the duty may be 
provisions of the Workmen’s Com- 
pensation Act (R. S.' 44-523) require 
that the award of an arbitrator shall 
be filed in the office of the clerk of 
the district court within 60 days aft- 
er his selection; that the parties may 
agree in writing to extend such time, 
and, if so, the award shall be filed 
within such extended time as agreed 


upon; that, if the arbitrator shall 
fail or neglect to file the award with- 


[a] 


App 
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Rule applied where the copy 
was sent by mail but not received, | v. 
the court holding the fact did not 
show any omission of duty on the 
part of the board such as would ex- 
cuse the party from complying with 
the statute requiring application to 
be made in seven days. 
tel wap pee Young, 121 N.E. 94, 70: Ind. 
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discharged by any means ordinarily employed in 
sending papers,® such as mail)? eae t or messen- 
ger. 12 3 


[§ 1083] 7. Record. The requirement. that judg- 
ments of a court be recorded is not applicable to a 
compensation award,1? and, in the absence of an ex- 
press requirement therefor i in the act, the recording 
of such an award is not essential to ite validity.+# 


[§ 1084] 8. Conformity to Pleadings, Proof, and 
Findings—a. Conformity to Pleadings. The award 
cr judgment in compensation proceedings must con- 
form to the pleadings,!® for example, in determining 
the extent and character of the injury'® and the dis- 
ability,17 and the time for which périodical payments 
should be made,'® although it has been held that in- 
juries resulting from the same accident in addition 
to those stated in the claim may be considered in 
making the award if shown by the evidenee,!® and 
that a demand for damages for. permanent partial 
disability is sufficient to support ah award for total 
temporary disability.2° It is improper to award a 
sum greater than that prayed for;?+ and an award 
or decision which,is entirely beyond the issues ten- 
dered by the pleadings,?2 or which undertakes to 
impose liability on a party against whom jurisdiction 
pensation for loss of teeth. Odom 
Atlantic Oil, Producing Co., 110 
So. 794, 162. a. 556. ,..(6) . In ;per- 
mitting. recovery. for total disabil- 
ity apart from’, ‘loss of leg al- 
ready compensateds ‘’Armour & Co. v. 
Phillips, 180 N.E. 191, 94 Ind.App. 
186. (7) In awarding damages for 
total permanent impairment, where 


the petition, was to determine the ex- 
tent of permanent impairment of vi- 


Jefferson Ho- 


in the time fixed, the court shall or-| , ae Jefferson Hotel Co, v. Young, | sion. Basellos Case, 134 A. 374, 125 
der him to file it within Wee time as'|/PUPTA, Me. 395 
ase 

<p ag mse pier davis. Kiold, ie Be Parca aeeata ie Young, 16. Valier Coal Co: v. Industrial 
that an award filed by an arbitrator : , ‘| Commission, 160 'N.E. 212, 329 Til. 139; 
more than 3 years after his selection, 13. Carnahan Oil & Refining Co. v. | Deadwyler v.. Consolidated Paper Co., 
the entry of which was not waived| Miller, 22 S.W.(2d) 430, 232 Ky. 78. 244 N.W. 484, 260 Mich. 130; Hanley 
by the adverse party, or “its. filing 188 NW. 


consented to, was void and of no ef- 
fect’). 


1. Home Petroieum Co. y. Chip- 
man, 233..P. 738, 106 Okl. 225; St. Jo- 
seph Mining Co. v. Pettitt, 216 P. 657, 
658, 90 Okl. 242. 


2. Hauschildt v. Collins, 4 P.(2d) 
99, 152 Okl. 193. .° 


[a] Decision not premature.—An 
Industrial Accident Commission’s 
award is not. reversible because let- 
ters to be sent to commission had, not 
been received when decision was ren- 
dered. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 

3. Brunette v. Quincy Mining Co., 
163 (N.W. (1013, 197 Mich. ‘301; In- 
demnity Ins. Co. of North America v. 
Sparra, (Tex.Civ.App.) 57 S. Ww. (2d) 
892, 1120. oy 


4 See statutory provisions; 
cases infra this section. 


and 


5... In-re. Ale, 117 N:E. 938, 66 Ind. 


App. 144. 

6. Builders’ & Mfrs.’ Mut. Casual- 
ty Co. v. Evans, 163 N.E. 529, 88 Ind. 
App. 170. 

7. Moore v._ Phillips 
Co., 9 P.(2d) 692, 36 N.M. 

8. Stewart v. State Gee Rol ae iat 
Com’r, (W:Va.) 169 S.E. 167. 


9. Jefferson Hotel Co. v. Young, 
121 N.E. 94, 70 Ind.App. 172. 


10. Jefferson Hotel AS . CARL 
supra. # ik 


Petroigum 
53. 


14. Carnahan Oil & Refining Co. v.' 
Miller, supra. 


15. Newberry v. Industrial Com-, 
mission, 173 N.E. 472, 341 Ill. 
New Marissa Coal Co. v. Industrial 


Commission, 157 N.E. 32, 326 Ill. 116; 


Consolidated Coal Co. of St. Louis 
v. Industrial Commission, 153 N.E. 
625, 322 Ill. 510; Consumers’ Co. v. 
Industrial Commission, 146 N.E. 539, 
315 Ill. 592; General Const. Co. v. In- 
dustrial Commission, 145 N.E. 90, 91, 
314 Ill. 58; Garden City Foundry Co. 
v. Industrial Commission, 138 N.E. 
122, 307 Ill. 76; Hanley’ v.. Union 
Stockyards Co., 158 N.W. 939, 100 Neb. 
232; Union Indemnity Co. v. Saling, 
(Okl.) 26 P.(2d) 217; Norwich Union 
Indemnity Co. v.. Davis, (Tex.Civ. 
App.) 293 S.W. 932. 


[a] Award held to conform: (1) 
As against a contention that plain- 
tiff's claim was expressly limited to 
the loss of an eye. .Margenovitch v. 
Newport Mining Co., 181 N.W. 994, 213 
Mich. 272. (2) In awarding compen- 
sation. Southern Casualty Co. v. Mor- 
gan, 
533, 12 S.W.(2d) 200. (8) In award- 
ing compensation for total permanent 
disability. U.S. Fidelity & Guaranty 
se v. Brandon, (Tex.Civ.App.) 31 S. 

W.(2d) 846. 
pensation for permanent partial loss 
of vision and hearing on a claim de- 
scribing the employee’s injury as a 
severe injury to ‘head. Continental 
Supply Co. v. Kirk, 22 P.(2d) 82, 163 
Okl.- 291.- (5) - In’ authorizing com- 


554; 


(Tex.Commn.App.) 16 S.W.(24d): 


(4) In awarding com- 
prayed therefor. 


v. Union Stockyards - ‘Co. 
939,’ E00: Nek 232: ' ii 


17. Hanley v. Union “Stockyards 
Co., supra. 


18. Hanley. Vv. . Union. Stockyards 


‘Co., supra. 


19. Skelton Lead & Zine Co. v: Pe g- 
by, (Okl1.). 27 P.(2d) 168; Gypsy Oil 
Co. vy. Jackson, 12. P.(2d) 694, 158 Okl. 
139; Barl W. Baker & Co. vy. Maples, 8 
P.(2d) 46, 155 Okl. 105. 


20. Sears v. Peytral, 92 So. 561, 
151 La. 971 ae 
21. Bx Sakti U.S. Gast: Iron Pipe 


&: Foundry: :Co;, .99 So. 912, 211 Ala. 

159; Dennis v. Huber, 92-So. 126, 151 

La. 5895 Snear y. Hiserloh, (La.App.) 

144 So..265;. Home Life & Accident 

ong v. Corsey, ( (Tex:Giv.App.) 216 S. 
id EY 


[a] Rule applied where judement 
by default was for ten dollars a week 
for one year, and the petition sought 
compensation for loss of ninety days’ 
time only. Ex parte U. S. Cast Iron 
Pipe & Foundry Co.,): 99). So, 912, 211 
Ala. 159. 


[bt Interest on. the. weekly © in- 
stallments. cannot’. be allowed ° el, a 
judgment .under the Employers’ Lia- 
bility Act where the, petition neither 
alleged that. interest was due nor 
Dennis v. Huber, 92 
So. 126, 151 La. 589:. Snear y. Hiser- 
loh,, “(La. App.) 144. “86. 265. 


22. Union Indemnity Co. ve ‘Saline, 
(Okl.) 26° P:(2da)° 21 
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.was not invoked by the pleadings,?* or rule in favor 
of.one not brought into the proceedings by the plead- 
ings,** is void. By consent, however, the parties may 
litigate issues outside of those made by the plead- 
ings,?° and an award not justified by the petition is 
proper when it conforms to the issues as enlarged by 


the answer.?® 


[$ 1085] b. Conformity to Proof. The award or 
judgment in compensation proceedings must conform 
to the evidence?’ and be based on it;?8 and an award 
made on a finding that is not sustained by the evi- 
An award in a stated 
weekly sum payable for a certain number of weeks 
is not error, however, because there is no proof that 
the disability will last that long in view of provi- 
sions of the act for future compensation.?° 
award for disability, being personal to the em- 


dence is contrary to law.?® 


23. Newberry v. Industrial Com- 
mission, 173 N.E. 472, 341 Tll. 554; 
Union Indemnity Co. vy. Saling, (Okl.) 
26 P.(2d) 217; Federal Surety Co. v. 
Jetton, (Tex.Civ.App.) 29 S.W.(2d) 
534 [mod on other grounds (Commn. 
App.) 44 S.W.(2d) 923]; Palle v. In- 
dustrial Commission, 7 P.(2d) 284, 79 
Utah 47, 81 A.L.R. 1222. 


_ [a] Partnership.—(1) An award 
against a partnership is unauthorized, 
where a claim was made against an 
individual partner only, without no- 
‘tice to, or appearance by, the other 
partners. Palle v. Industrial Com- 
“mission, 7 P.(2d) 284, 79 Utah 47, 81 
A.L.R. 1222. (2) A compensation 
‘claim for injuries is not being within 
the statute rendering partnership 
members jointly and severally liable, 
but within the statute imposing joint 
liability, so as to make the award 
‘against the partnership on a claim 
against an individual partner inval- 
id. Palle v. Industrial Commission, 
supra. (3) So a compensation award 
against a partnership on a claim 
against an individual partner, with- 
,out indication in the pleadings that 
the demand was against him as a 
partner, is invalid as to the individ- 
ual partner. Palle y. Industrial Com- 
mission, supra. 


24. Texas Employers’ Ins, Ass’n v. 
Hoehn, (Tex.Civ.App.) 20 S.W.(2d) 
263. : 

[a] Rule applied where the award 


denied compensation as to an insur-, 


ance carrier against whom no claim 
‘was made. Texas Employers’ Ins. 


Ass’n v. Hoehn, (Tex.Civ.App.) 20 
S.W.(2d): 263. 
25. Harder v. Thrift Const. Co., 


(Mo.App.) 53 S.W.(2d) 34. 


[a] For example, where, upon the 
hearing, the employer and insurer 
failed to question the commission’s 
right to grant relief asked for in 
the claim. Harder y. Thrift Const. 
Co., (Mo.App.) 53 S.W.(2d) 34. 


26. Boudreaux v. Myles Salt Co., 
123 So. 907, 38 La.App. 480; A. Fish- 
man Hat Co. v. Rosen, 142 A. 559, 
6 N.J.Mise. 667 [aff 146 A. 912, 106 
N.J.Law 567]. 


[a] TIllustrations.—(1) An allow- 
ance for an occupational disease when 
the petition charges an accident is 
proper when the misstatement in the 
petition was cured by the answer and 
the case was heard on the theory on 
which the award was made. A. Fish- 
man Hat Co. v. Rosen, 142 A. 559, 6 
N.J.Misc. 667 [aff 146 A. 912, 106 
N.J.Law 567]. (2) Where the com- 
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ployee,*1 cannot be bolstered up by evidence taken 
after his death.*? 


[§ 1086] c. Conformity 
award or judgment in compensation proceedings 
must conform to the findings,** and an award for to- 
tal disability is not supported by conclusions of fact 


to Findings.23 The 


showing partial disability.25 Where a trial by jury 


An 


plaint of parents in a suit for com- 
pensation for the death of their son 
was predicated on allegations of their 
total dependency, but defendant by 
answer denied that plaintiffs were 
wholly ‘or even partially depend- 
ent” on the empleyee, defendant can- 
not predicaté’ error on a judgment 
awarding compensation for partial de- 
pendency as not within the issues 
framed by the pleadings. Boudreaux 
v. Myles Salt Co., 123 So. 907, 38 La. 
App. 480. 


27. Liberty Mut. Ins. Co. v. Hoage, 
62 App.D.C. 189, 65 F.(2d) 822; In re 
Cohen, 162 N.Y.S. 424, 176 App.Div. 
35; Industrial Commission of Ohio 
Magni 181 N.E. 136, 125 Ohio St. 

ar / 


[a] Rule applied.—(1) An award 
of seven hundred eighty dollars per 
year is erroneous, where the uncon- 
tradicted evidence showed that the 
earnings were only five hundred 
eighty dollars, although both employ- 
er and employee reported that the 
employee’s earnings were six dollars 
per day. In re Cohen, 162 N.Y.S. 424, 
176 App.Div. 35. (2) An award 
against an insurance carrier consti- 
tutes error where the record conclu- 
sively shows that no contract of in- 
surance existed between the insurance 
carrier and the employer. Fidelity & 
Casualty Co. v. Baker, 18 P.(2d) 894, 
162 Okl. 10. 


28. Superior Coal Co. vy. Indus- 
trial Commission, 149 N.E. 264, 318 
Ill. 328; Davis v. Robinson, 179 N.E. 
797, 94 Ind.App. 104; Bernstein v. 
Hoffman, 219 N.Y.S. 219, 219 App.Div. 
152; Chambers v. Thomas Roulston, 
Inc., 210 N.Y.S. 638, 214 App.Div. 825. 
Crews v. Moseley Bros., 138 S.E. 494, 
148 Va. 125. 


29. Davis v. Robinson, 
797, 94. Ind.App. 104. 


Sufficiency of evidence to sustain 
finding or award generally see supra 
§§ 912-962. 


30. Crane Enamelware Co. v. Dot- 
son, 277 S.W. 902, 152 Tenn. 401. 


31. Hill v.. Ancram Paper Mills, 
195 N.Y.S. 522, 202 App.Div. 36. 


32. Hill vy. Ancram Paper Mills, 
supra. f 


33. Cross: references: 


Effect on validity of award of failure 
to make required finding see su- 
pra § 1037. 


Necessity of findings generally see 
supra §§ 1036-1040. 


Validity of decree not containing re- 


179 N.E. 


is demanded and special questions are answered, but 
no general verdict is returned, a judgment compelled 
by the answers to questions will not be reversed,?® 
and, where a general verdict is returned by the jury, 
judgment for an amount different from that named in 
such verdict may be rendered on the answers to the 
special questions.*7 
courts to set aside an award where the facts found 
by the commission did not support.it, it is the finding 
of facts, not the failure to find facts, which would de- 


Under a statute authorizing the 


quired findings of fact see supra § 
1038. 


34. U.S.—Candado Stevedoring 
Corporation vy. Locke, 638 F.(2d) 802 
[mod 57 F.(2d) 905]. 


Conn.—Hines v. Norwalk Lock Co., 
124 A. 17, 100 Conn. 533. 


Kan.—Gadberry v. Hutchinson Egg 
Case Filler Co., 177 P. 834, 104 Kan. 
72; Gilmore vy. Monarch Cement Co., 
173 P. 913, 103 Kan. 336. 


Mo.—State v. Haid, 
1008, 330 Mo. 1030; Probst v. St. 
Louis Basket & Box Co., (App.) 52 
S.W.(2d) 501 [cert quashed 62 S.W. 
(2d) 869, 333 Mo. 390]. 


Okl.—Coline Oil Co. v. Winford, 
15 P.(2d) 993, 160 Okl. 95; Pine v. 
State Industrial Commission, 240 P. 
1061, 119 Okl. 154, 


Pa.—Tignor v. Allen & Garcia Co., 
161 A. 489, 106 Pa.Super. 49. 


[a] Award held to conform.—(1) 
A decision denying compensation is 
sustained by a finding that there was 
no ascertained connection between 
the original injury and the employee’s 
death. Edge v. City of Pierre, (S.D.) 
239 N.W. 191. (2) Where a board 
making an award for partial disa- 
bility under a statute classifying in- 
juries as “total, “partial,” and “all 
disability resulting from permanent 
injury” used the word “permanent” 
indicating that the injury would last 
beyond the statutory period for pay- 
ing compensation, the award is not 
improper as one based on the third 
classification while the findings were 
based on the second. Woodward v. 
Pittsburgh Engineering & Construc- 
tion Co., 143 A. 21, 293 Pa. 338. (3) 
Where a servant’s action for injury 
was tried by the court, and compen- 
sation given on theory of total in- 
capacity for one year, an expression 
in a finding indicating only partial in- 
capacity has been held not such an in- 
consistency as to require a reversal. 
Sauvain v, Battelle, 164 P. 1086, 100 
Kan. 468. ; 


{b] Finding, after remission of 
record, that an accident within the 
statute caused the employee’s death, 
there being evidence to support such 
finding, requires reversal of an order 
denying compensation. Tignor v. Al- 
len & Garcia Co., £61 A. 489, 106 Pa. 
Super. 49. 


35. Pine v.. State Industrial Com- 
mission, 240 P. 1061, 119 Okl. 154. 


36. Ruth vy. Witherspoon-Englar 
Co., 166 P. 481, 101 Kan. 406 (denying 
reh 164 P. 1064, 100 Kan. 608]. 


37. Davis v. Hibbens, 213 P. 661, 


51 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1086-1088] 


feat the award;*§ it must be an affirmative finding 
of facts inconsistent with the award which would 
make the award improper.®® 


[§ 1087] 9. Modification, Amendment, and Correc- 
tion‘°—a. In General. Although not expressly au- 
thorized by statute, it is said that the compensation 
board possesses the inherent power to correct errors, 
inadvertences, or mistakes in the entry of its 
awards;*! but this authority must be exercised in 
harmony with those provisions of the act which give 
the courts of the state jurisdiction to set aside the 
awards of the bdard.42. The award of the compensa- 
tion commissioner, if not appealed from, is an adjudi- 
cation of the rights and habilities of the parties** 
and is open to review and modification or to be set 
aside only in the manner provided by the compensa- 
tion act.4# Where an order is amended pursuant to 
statutory authority, the requirements of the statute 
must be observed,*® as where the statute requires 
good cause for the amendment to appear.*® An 
award cannot be substantially changed without notice 
to the parties interested*? and an opportunity given 
them to be heard;*® nor can it be done by an omni- 
bus resolution of the commission requiring every self- 
insurer to pay into the state insurance fund in a lump 
sum the present value of the future installments of 
death benefits under every award made between cer- 
tain dates;#® and when a hearing has been had on 
the merits and a decree entered, the commission has 
been held without power to reopen the case and mod- 
ify its finding because of error.®® Clerical errors in 
the award may, however, be ecrrected where the stat- 
utes specifically authorize such correction.®! An ap- 
plication for modification of an award cannot be 
made the oceasion of a complete review of a claim, 
with the introduction of additional evidence, to deter- 
mine whether the commission was in error in mak- 
ing the original award.®? A statute authorizing a 
modification of the award if the commission discover 
any mistake therein is not extended to provide for a 
new trial simply because additional evidence may be 
discovered by either party,®* but an error as to the 
nature and extent of the injury is a “mistake” within 
the act,°+ and the power of the commission to make 


113 Kan. 121. 45. Chain v. 


38. State v. Haid, 51 S.W.(2d) 
1008, 330 Mo. 1030; Probst v. St. Lou- 46. 
is Basket & Box Co., (Mo.App.) 52 
S.W.(2d) 501. 


89:. State v. Haid, 51 S.W.(2d) 
1008, 330 Mo. 1030; Probst v. St. Lou- 
is Basket & Box Co., (Mo.App.) 52 S. 
W.(2d) 501. 


40. Increase, diminution, or termi- 


Chain vv; 
47. 
(39 


49. 
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: Industrial Accident 
Commission, (Cal.App.) 26 P.(2d) 856. 


Ch Industrial 
Commission, supra. 


Sperduto v. New York City In- 
teh neue} R. Co.,:123 N.E. 207,226 


48. Sperduto v. New York City In- 
terborough R. Co., supra. 
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the correction is not suspended by the bringing of an 
action to review the award.®® Modification of an 
award may be accomplished as well by vacating it 
and entering an entirely new award as by simply 
making an order of modification and letting the orig- 
inal order stand as modified.>® 


Excessive verdict. Where a verdict in excess of 
the amount claimed is returned and a motion for a 
new trial is filed, the new trial should be granted 
rather than the amount of the verdict corrected by re- 
mittitur.°* 


Effect of amendment. A mere amendment of an 
order under statutory authority to correct an error 
therein does not vitiate the original award.*® 


[§ 1088] b. Time for Correction. The judgment 
in a compensation proceeding, like other judgments, 
cannot be corrected for judicial error by the court 
rendering it after the time for review has passed, 
unless there is a provision in the compensation act 
authorizing a correction.®® The board’s authority in 
some jurisdictions to change its award denying com- 
pensation continues until the prescribed steps for 
further adjudication in the courts are taken or until 
the time for taking such steps has expired,*° and on 
a showing of changed conditions an award allowing 
compensation may, under some statutes, be modified 
by the board at any time before an appeal is perfect- 
ed, even though the time for taking such appeal has 
expired.°t In some jurisdictions the rule is that 
the compensation bureau has jurisdiction to control 
its judgment while the cause is within its control, 
provided the party seeking relief moves at his first. 
opportunity.°? Again, it is said that an application 
for modification of an award can be made at any 
time, on a showing of new and changed conditions. 
after an original award,** but if it is employed as an 
application for a rehearing on an order of the com- 
mission, it, must be made within the time limited for 
such application for rehearing.®4 Where, in pro- 
ceedings brought against the employer and his insur- 
ance carrier, an award was made against the latter 
but the case was left undecided as to the former, and 
subsequently on appeal the award against the insur- 


sion, 30 Ohio N.P.N.S. 593. 


58. Foster-Latimer Lumber Co. v. 
Industrial Commission of Wisconsin, 
167 N.W. 453, 167 Wis. 337. 


[a] Rule applied where, on-an ap- 
peal from an award which had been 
amended, it was contended that the 
appeal would not lie because the ef- 
fect of the amendment was to vitiate 
the original award, leaving nothing of 
it to be reviewed. 


Accident 


mation of compensation see infra §§ 
13381 et seq. 


41. Blair v. Millers’ Indemnity Un- 
Soar itere, (Tex.Civ.App.) 220 S.W. 
787. 

[a] It is within the power of the 


court to correct an error in a decree 
which was caused by the failure of 
the employee to state his case fully 
to the court, In re Maggelet, 116 N. 
BH. 972, 228 Mass. 57, L.R.A.1918F 864. 


42. Blair v. Millers’ Indemnity Un- 
derwriters, supra. 


43. Austin v. Phillips Petroleum 
‘Co., 25 P. (2d) 581, 138 Kan. 258. 


44. Austin v., Phillips Petroleum 
Co., supra. 


Sperduto v. New York City In- 
terborough R. Co., supra. 


50. Devoe’s Case, 163 A. 789, 131 
Me. 452. 


Opening and vacating generally see 
infra §§ 1089-1095, 


51. Willida Dairy Co. v. Anglin, 
(Ind.App.) 185 N.E. 289. 


52. State v. Industrial Commis- 
sion, 180 N.E. 376, 125 Ohio St. 27. 


53. Jordan v. Weinman, 167 N.W. 
810, 167 Wis. 474. 


54. Jordan v. Weinman, supra. 

55. Jordan vy. Weinman, supra. 

56. Jordan vy. Weinman, supra. 
57. Wessler v. Industrial Commis- 


Foster-Latimer 
Lumber Co. v, Industrial Commission 
oeaiiechnein, 167 N.W. 453, 167 Wis. 


59. Connelly v. Carnegie Dock & 
Fuel Co., 181 N.W. 857, 148 Minn. 333. 

60. Daniels v. Southern Surety Co., 
(Tex.Civ.App.) 40 S.W.(2d) 209. 


61. _Hoyle vy. Federal Lloyds of 
America, (Tex.Civ.App.) 295 S.W. 202. 


62. Katz v. Zepela, 159 A. 306, 10 
N.J.Misc. 258 [aff 163 A. 662, 110 N. 
J.Law 14], 


63. State v. Industrial Comnmis- 
sion, 180 N.E. 376, 125 Ohio St. 27. fe 


64. State v. 
sion, supra. 
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ance carrier was annulled, the commission has juris- 
diction to amend the award and insert the name of 
the employer®? although the time within which an ap- 
plication for rehearing could have been made has ex- 
pired,®® and without invoking the “continuing juris- 
diction” expressly granted by the statute.°7 Where 
the statute authorizes a modification of the award at 
any time within a specified period, the modification 
need not in all cases be made within the stated time, 
it being sufficient if the mistake was discovered with- 
in that period and the proceedings concluded with 
all convenient speed.6* Under a statute providing 
that the award or decision shall be final and conclu- 
sive on all questions between the parties unless with- 
in a stated period after a copy of such award or de- 
cision has been sent to the parties affected a court 
action to review such award or decision is commenc- 
ed, where the award has thus become final, the com- 
mission has no authority to enter another award be- 
‘cause of a miscalculation in the award sought to be 
thus corrected.®® Until the expiration of such peri- 
od, however, the commission has jurisdiction to mod- 
ify or set aside the order’® and may do so on its qwny 
motion’! or on the motion of any interested party.7? 
The limitation on the jurisdiction is not set in motion 
by the sending of a copy of the decision before it is 
made or filed, such a copy being a nullity.7* 


+ Continuing jurisdiction ‘for any proper action.” 
Generally an award cannot be corrected at a subse- 
quent term for an error or mistake of law,’* this not 
being a “proper action” within the meaning of a stat- 
ute giving the compensation commissioner jurisdic- 
tion over an award “for any proper action” during 
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Correction of a 


the whole compensation period.7® 
76 


mistake of fact is, however, such a “proper action. 


Where award may be reduced to judgment, an 
award may be modified by proceedings set up by stat- 
ute if timely taken before the award is reduced to 
judgment.’7 


Extension of time. Where the time for filing a 
motion to correct was extended by the commission- 
er and a motion was filed within the extended time, 
and a supplemental motion was filed after the expira- 
tion thereof, the commissioner is justified in refusing 
to act on the latter."® 


[§ 1089] 10. Opening and Vacating’®—a. In Gen- 
eral. The usual remedies applicable to judgments in 
other proceedings haye been held“to obtain to vacate 
a judgment under the compensation acts, either in 
the same court or in equity,®® although where the 
procedure under the compensation act is governed by 
the practice in equity, a statutory right to have judg- 
ments in law actions vacated is inapplicable.*t Ac- 
cordingly, on a sufficient showing of newly discovered 


“evidence the court may open a judgment awarding 


compensation,®? and the board or commission may re- 
open the claim and make a larger award,** especially 
where the previous amount is for an incorrect 
amount,** or vacate the original award.*> The pow- 
er to annul an award:is not an arbitrary one, how- 
ever;®* it is a judicial discretion, to be exercised 
only in the interest of justice.67 In some jurisdic- 
tions the right is specifically conferred by a stat- 
ute giving the commissioner the same power to open 
and modify an award as any court of the state has 


65. Kennedy v. Industrial Accident 
Commission of California, 195 P, 267, 
50.Cal.App. 184. 


66. Kennedy v. Industrial Accident 
Commission of California, supra. 


. 67. Kennedy v. Industrial Acci- 
@aent Commission of California, supra. 


68. Jordan v. Weinman, 167 N.W. 
810, 167 Wis. 474. 


69. Skelly Oil Co. v, Daniel, 7 (P. 
(2a) 155, 154 Okl. 199; Bedford- 
Carthage Stone Co. v. Industrial Com- 
mission of Oklahoma, 249 P. 706, 119 
Okl. 231. 


70. Allen Water Co. v. Davis, 300 
P.793; 150 Ok). 133. Gypsy ‘Oil Cor v. 
Roop, 299 P. 444, 148 Okl. 104; Burns 
v. Roxana Petroleum Corporation, 282 
P. 606, 140 Okl. 57; Graver Corpora- 
tion v. Cullum, 277 Pp 265, 36- ORL. 
209; Liddell v. State Industrial Com- 
mission, 259 P. 265, 126 Okl. 235. 


71. Allen Water Co. v. Davis, 300 
-P, 793, 150 Okl. 13; Burns v. Roxana 
Petroleum Corporation, 282 P. 606, 140 
Okl. 57; Liddell v. State Industrial 
Gommission, 259 P. 265, 126 Okl. 235, 


72. Burns v. Roxana Petroleum 
Corporation, 282 P. 606, 140 Okl. 57; 
Liddell v. State Industrial Commis- 
sion, 259 P. 265, 126 Okl. 235. 


73. Graver Corporation v. Cullum, 
277 P. 265, 136 Okl. 209. 


{a] Rule applied where the cer- 
tificate and the order show that the 
order was made on August 19, and 
that a copy of it was sent to all the 
parties affected and filed August 18. 
Graver Corporation v. Cullum, 277 P. 
265, 1386 Okl. 209. 


74 Kalinick v. Collins Co., 163 A. 
460, 116 Conn. 1; College Coal & Min- 


ing Co. v. Smith, 21 S.W.(2d) 1038, 
160 Tenn. 93. 


[a] Thus a final award of compen- 
sation cannot be corrected at a sub- 
sequent term although by decisions 
of appellate courts rendered thereaft- 
er in other cases it appears that the 
construction placed on the act in ar- 
riving at the amount thereof was er- 
roneous. Kalinick v. Collins Co., 163 
A. 460, 116 Conn. 1; College Coal & 
Mining Co. v. Smith, 21 S.W.(2d) 1038, 
160 Tenn. 93. 


75. Kalinick v. Collins Co., 
460, 116 Conn. 1, 


163 A. 


76. Wysocki v. Bradley & Hubbard 
Co., 154 A. 481, 113 Conn. 170; Kur- 
zaji v. Warner & Bowman, 137 AW19, 
106 Conn. 90. 

77. Resner v. Wilbert & Schreeb 
Coal Co., 297 P. 429, 182 Kan. 806. 

78. Wilder v. Russell Library Co., 


139 A. 644, 107 Conn. 56, 56 A.L.R. 455. 


79. Rehearing and new trial see in- 
fra §§ 1108-1120. 


80. Birmingham Clay Products Co. 
v. White, 145 So. 668, 669, 226 Ala. 89; 
Tennessee Coal, Iron & R. Co. v. 
Jordan, 136 So. 820, 223 Ala. 480; 
Sloss-Sheffield Steel & Iron Co, vy. 
Greer, 113 So. 271, 216 Ala. 267. 


Equitable relief generally see infra 
§§ 1096~ 1099. 


81. London Guarantee & Accident 
Co., Limited, v. Sterling, 124 N.E. 286, 
233. Mass, 485. 


82. State v. Rice County Dist. Ct., 
158 N.W. 825, 184 Minn. 189, 
[a] Limitations.—The power to 


open a judgment for compensation 
rests on substantially the principle 


which supports the inherent power 
to grant a new trial and is not lim- 
ited by the period prescribed in the 
compensation act within which @ re- 
view may be had by certiorari; the 
general statute applies. State v. 
Rice County Dist. Ct., 158 N.W. 825, 
134 Minn. 189. 


ibj Showing.—Discovery that an 
injury existed, not known of at time 
of trial, may .authorize opening of 
judgment. State’ v. Rice County Dist. 
Ct., 158 N.W. 825, 134 Minn. 189. 


83. Fish v. Rutland R. Co., 178 N. 
Y.S. 439, 189 App.Div. 352. 


84 Fish v. Rutland R. Co., supra. 


85. Werenjchik v. Ulen Contract- 
Ing Conv oration. 173 N.E..921,-.255, N. 


86. Fischer vy. Genesee Construc- 
oe Co., 176 N.Y.S. 86, 187 App.Div. 
[a] Annulment held arbitrary 


where it was based on opinions as to 
cause of injury, made after the close 
of the hearing, by physicians who 
had not examined the employee and 
were misinformed as to the facts, and 
on application of an insurance car- 
rier, who had admitted on the hear- 
ing that the injury was due to the 
accident. Fischer v. Genesee Con- 


struction Co., 176_N.Y.S. 86, 187 App. 
Div. 850. ry 
87. Fischer v. Genesee Construc- 


tion Co., supra. And see case infra 
this note. 
{a] Discretion held not abused by 


the commission denying a petition to 
reopen a compensation award. Man- 
tor? Vv. Industrial Commission, 299 P. 
11, 89 Colo. 90. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to open and modify its own judgment,** and in such 
case the commissioner’s power is coextensive with 
that of a court of equity to grant a new trial.§® The 
power is also conferred by statutes providing for 
continuing jurisdiction,®® but such a provision does 
not control as against a statute creating a surplus 
fund and providing that employees unable to collect 
their awards shall be paid from the surplus.°* Un- 
der statutes contemplating that the commission shall 
act as a body, one commissioner has no authority to 
vacate an award concurred in by a majority of the 
commissioners,®? A statute giving the state treas- 
urer the right to have any compensation case reopen- 
ed must be construed in the light of the situation 
which was sought to be remedied by it.?* 


Nature of motion. The motion to open is, in legal 
effect, similar to a motion for a new trial in a court 
ease,®* and the proceedings thereon are governed by 
the rules applicable to the granting of new trials.°® 


Who may invoke right. The right to open an 
award during the life thereof depends on the action 
being invoked by some one who has a right to do 
3o.°° The award may be opened on the application 
of a guardian ad litem of an incompetent employee.?? 


Payment of award in full does not bar the proceed- 
ing’s.°8 

Refusal of compensation. Where timely exercis- 
ed,®® the right to reopen an award applies as well to 
cases in which compensation has been denied as 


88. See statutory provisions; and 
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N.E. 741, 235 N.Y. 576]; 
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where it has been allowed;! and a judgment denying 
compensation but holding the case open for submis- 
sion of further proof as to any disability plaintiff 
may have suffered is properly set aside.? 


[§ 1090] b. Grounds—(1) In General. The right ’ 
to open the case after expiration of the time for re- 
hearing depends in some jurisdictions on a showing 
of good cause.? The judgment or award may be va- 
cated on the presentation of newly discovered evi- 
dence when manifest wrong has been done;* and 
the award should be reopened where the motion re 
cited that the person to whom an award for the death 
of the employee was made was not legally entitled 
thereto, whereas another was,° that the award to 
minor petitioners was void® or voidable,’ or that the 
employee was not killed by accident but wilfully 
murdered.’ So the board is warranted on seasonable 
application in setting aside and vacating an award 
entered without notice to the insurance carrier 
sought to be charged thereunder.® The board or com- 
mission is justified in refusing to reopen the case 
where the ground specified is one which might have 
been considered on a timely review by the court of 
the original award,!° as where it is based on the 
ground that the evidence does not justify the findings 
of fact,1! although the award may be set aside on 
this ground under authority of statutes and rules in 
some jurisdictions. So refusal to vacate or set 
aside has been held justifiable where no change of 
conditions, mistake, or fraud was alleged,!* or where 


Millers’ In-,ity. Gouanillou v. Industrial Acci- 


cases infra note 89 
Gonirenki v. American Steel & 


89. 
Wire Co., 137 A. 26, 106 Conn, 1. 
90. Industrial Commission of Ohio 


v. Dell, 135 N.E. 669, 104 Ohio St. 389, 
34 A.L.R. 422 [aff 17 Ohio App. 84]. 


91. State v. Industrial Commission 
sie pate 174 N.E. 345, 123 Ohio St. 
164. 


{a] Thus, where, after an award 
in favor of an employee, the attor- 
ney-general failed in, attempting to 
collect the amount thereof by suit, 
und certified his inability to collect, 
the commission has no jurisdiction to 
vacate the award. State v. Indus- 
trial Commission.of Ohio, 174 N.E. 


345, 123 Ohio St. 164. 


92. Carl. B: Kine Drilling. Co.) y. 
Harley, 7..(2d), 862, 1557 Okl.*'9'9, 

93. Marsh vy. Aljoe, 284 P. 260, 41 
Wyo. 220. 

94. Wysocki v. Bradley & Hubbard 
Co., 154 A. 431, 118 Conn. 170; Wag- 


ner Coal & Coke Co. v. Gray, 270 S.W. 
721, 208 Ky. 152. 


Rehearing and new trial generally 
see infra §§ 1108-1120. 


95. Wagner Coal & Coke Co. v. 
Gray, 270 S.W. 721, 208 Ky. 152. 


96. Tolli v. Connecticut Quarries 
Co., 124 A. 813, 101 Conn. 109. 


97. Western Pipe & Steel Co. of 
California v. Industrial Accident Com- 
mission, 249 P. 34, 79 Cal.App. 215. 


98. Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
265 P. 99, 83 Colo. 315. 


99. See infra § 1093. 


1. Industrial Commission of Colo- 
rado v. Employers’ Liability Assur. 
Corporation, 241 P. 729, 78 Colo. 267; 
Cohen v. Ashford Plumbing Co., 197 
N.Y.S. 427, 203 App.Div. 261 [aff 139 


‘ 


demnity Underwriters v. Hayes, (Tex. 
Commn.App.) 240 S.W. 904 [aff (Civ. 
App.) 4230. S.W. ‘833]; Daniels  v. 
Southern Surety Co., (Tex.Civ.App.) 
40 S.W.(2d) 2091. 


2. Indian Head Mills of Alabama 
v. Ashworth, 110 So. 565, 215 Ala. 348. 


3. Brunski v. Industrial Accident 
Commission, 265 P. 918, 203 Cal. 761; 
Johnson y. State Compensation Com’r, 
154 S.E. 766, 109 W.Va. 316. 


4 Western Pipe & Steel Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 14 P.(2d) 530, 126 Cal.App. 
225; State v. District Court of Rice 
County 158 N.W. 825, 826, 134 Minn. 


5. Industrial Commission of Ohio 
v. Dell, 135-N.E. 669, 104 Ohio St. 
389, 34 A.L.R. 422 [aff 17 Ohio App. 
84]. 


[a] For example, where compensa- 
tion has been awarded for the death 
of an employee to a person claiming 
to be his widow, and it is afterward 
ascertained that the employee had a 
former wife living from whom he had 
not been divorced. Industrial Com- 
mission of Ohio v. Dell, 135 N.E. 669, 
104 Ohio St. 389, 34 A.L.R. 422 [aff 
17 Ohio App. 84]. 


6. Security Union Ins. Co. v. Reed, 
(Tex.Civ.App.) 42 S.W.(2d) 494. 


7. Gouanillou vy. Industrial Acci- 
dent Commission, 193 P. 937, 184 Cal. 
418; Security Union Ins, Co. v. Reed, 
(Tex.Civ.App.) 42 S.W.(2d) 494. 


[a] Disaffirmance of award.—(1) 
If the injured employee was a minor 
under the terms of the Workmen’s 
Compensation Act, at the time of first 
application for compensation and 
hearing thereon, wherein she was not 
represented by guardian, she had the 
right incident to her minority to dis- 
affirm the award of the commission 
rendered in such proceeding within a 
reasonable time after reaching major- 


dent Commission, 193 P. 937, 184 Cal. 
418. (2) So an injured female em- 
ployee, under twenty one at the time 
of her first application for compensa- 
tion and hearing thereon before the 
commission, was a “minor” for the 
purpose of enforcement of rights ae- 
quired under the act, and the faet 
that she became twenty one before 
the award was rendered does not de- 
feat her right of disafirmance exer- 
cised within a reasonable time after 
reaching majority. Gouanillou y. In- 
dustrial Accident Commission, supra. 


' 8. Allburn Coal Corporation v. Wil- 
son, 2 S.W.(2d) 365, 222 Ky. 740. 


9. Builders’ & Mfrs.’ Mut. Casu- 
alty Co. v. Evans, 163 N.E. 529, 88 Ind. 
App. 170. 


10. Mantyla v. Industrial Accident 
Commission, 19 P:(2d) 799, 130 Cal. 
App. 139; Southern Mining Co. v. Col- 
lins, 300 S.W. 896, 222 Ky. 388. 


[a] Tllustration.—The board is 
justified in refusing to reopen the 
case where there is nothing in the af- 
fidavits offered in support of the mo- 
tion to reopen which could not have 
been determined by a timely appeal 
from the decision denying compensa- 
tion to the courts. Southern Mining 
Lore v. Collins, 300 S.W. 896, 222 Ky. 


11. Mantyla v. Industrial Accident 
Goat elon, US @CHEOe YADE ae IB XO Gy 
pp 


12. Herrod v. Eddie Mill & Eleva- 
tor Co.,;249°P..395, 121-Okl. 260. 


13. Moore vy. Louisville Hydroelee- 
tric Co., 4 S.W.(2d) 701, 223 Ky. 710; 
Fischer v. Genesee Construction Co., 
176 N.Y.S. 86, 87, 187 App.Div. 850. 


“Neither - Should the com- 
mission annul the award, except upon 
new evidence clearly showing its in- 
justice and that the counsel for the 
commission ;was deceived, overreach- 
ed, or acted upon a clear ‘mistake of 


1192 [71 C.J.] 
it did not appear whether the facts presented were 
considered at the first hearing or that they were then 
known or thereafter discovered;1* and the award 
should not be opened or vacated on the ground of 
-newly discovered evidence where such testimony is 
merely cumulative,t® where the evidence should, by 
ordinary prudence, have been produced at the tri- 
al,® or where no reason was shown why the witness 
whose testimony was sought to be admitted on re- 
opening was not called at the original hearing.*? 
The case will not be reopened to receive new evidence 
that is incompetent and immaterial for the purposes 
for which its introduction is sought.15 Where the 
statute gives the state treasurer the right to have 
the case reopened to hear new evidence, the case 
must be reopened on his application if such evidence 
will have a material bearing in the case.® That the 
noncomplying employer secured a favorable judg- 
ment in a suit brought against him by the state on 
the award does not justify revocation of the award.?° 


[§ 1091] (2) Fraud or Mistake. Under statutes 
prevailing in some jurisdictions, a compensation 


award may and should be set aside for fraud? or. |. 


opened for mistake of fact,?? as where it was based 
on the mistaken belief that the injury was not fatal 
but that the total disability resulting from it would 
be temporary.?* Where the right to reopen a case 
depends, under the applicable statutory provisions, 
on a showing of changed conditions, mistake, or 
fraud, the fact that the case was decided contrary to 
law is no ground for reopening.# 


[§ 1092] ¢. Proceedings To Open or Vacate—(1) 
In General. A motion or petition to open an award 
in compensation proceedings is not required to set 
forth the evidence or a summary of it taken at the 


fact.” Fischer v. Genesee Construc- 
tion Co., supra. 


Fraud or mistake as ground for 25. 
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24 Southern Mining Co. vy. Collins, 
300 S.W. 896, 222 Ky. 388. 


Gonirenki v. American Steel & 
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former hearing relative to the subject matter of the 
motion,?° although a statement or summary of the 
newly discovered evidence, either written or oral, is 
necessary.2® The better practice is to make a copy 
of such former evidence or a summary thereof a part 
of the motion or petition, however, if a considerable 
time has intervened since the former hearing,?* or 
if the motion or petition is to be heard by a commis- 
sioner other than the one who heard the evidence 
taken at the original hearing.?* An application for 
adjustment of her claim»and motion to reopen, filed 
by a deceased employee’s widow, should be treated as 
a motion to reopen so far as her application is con- 
cerned.,”°® 


[§ 1093] (2) Time for Application. Setting 
aside a Judgment is, in effect, granting a new trial,?” 
and so a judgment for compensation may be set 
aside within the time allowed for application for a 
new trial.*4 Under some statutes the order eannot 
be made after expiration of the time for rehearing®? 
or after the award becomes final.?3 It is said in some 
jurisdictions that parties may, as a matter of law, 
apply for a reopening within six months after the 
judgment ;** and where the time for which periodical 
payments are to be made does not exceed six months, 
the order is final under some statutes and the court 
has no power to modify or to change it at a subse- 
quent term.*® In another jurisdiction the limit has 
been fixed at one year.*® Under statutes providing 
that jurisdiction of the commission shall be continu- 
ing and that it shall have power from time to time 
to make such change in the award.as may be just, 
statutes giving the commission, on the ground of 
change of condition, power at any time to review the 
award, and statutes providing that the award shall 


W.(2d) 254]. 


[a] In West Virginia, in the ab- 
sence of objection thereto, an award 


opening and vacating generally see 
infra § 1091. 


14. Southern Mining Co. v. Collins, 
300 S.W. 896, 222 Ky. 388. 


15. Mantyla v. Industrial Accident 
Commission, 19 P.(2d) 799, 130 Cal. 
App. 139; Fischer v. Genesee Const. 
ey LUG INoY.S; “86, 87, 187" App Div. 
50. 


16. Wagner Coal & Coke Co. v. 
Gray, 270 S.W. 721, 208 Ky. 152. 


17. Mantyla v. Industrial Accident 
Commission, 19 P.(2d) 799, 130 Cal. 
App. 139; Moore v. Louisville Hydro- 
Sr nS Co., 4 S.W.(2d) 701, 223 Ky. 


18. Jenkins v. T. Hogan & Sons, 
163 N.Y.S. 707, 177 App.Div. 36. 


19. Marsh v. Aljoe, 284 P. 260, 41 
Wyo. 220. 


20. State v. Industrial Commission 
of Ohio, 174 N.E. 345, 123 Ohio St. 164. 


21. Commercial Casualty Ins. Co. 
v. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120. See American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580 
(dictum). 


22. Wysocki v. Bradley & Hubbard 
Co., 154 A. 431, 113 Conn. 170;' Com- 
mercial Casualty Ins. Co. v. Hilton, 
(Tex.Civ.App.) 55 S.W.(2d) 120. 


23. Gratz v. Bethlehem Steel Co., 
158 A. 30, 162 Md. 33. 


Wire Co., 187 A. 26, 106 Conn. 1. 

26. Gonirenki v. American Steel & 
Wire Co., supra. 

27. Gonirenki v. American Steel & 
Wire Co., supra. 

28. Gonirenki y. American Steel & 
Wire Co., supra. 


29. Brashear vy. Old Straight Creek 
Coal Corporation, 32 S.W.(2d) 717, 
236 Ky. 83. 


30. Joyce v. Nona Mills Co., 77 So. 
854, 142 La. 934. 

Rehearing and new trial 
see infra §§ 1108-1120. 


ols 
pra. 


generally 
Joyce vy. Nona Mills Co., su- 


32. Llewellyn Iron Works v. In- 
dustrial Accident Commission of Cali- 
fornia, 18 P.(2d) 975, 129 Cal.App. 449. 


33. United Fruit Co. v. Pillsbury, 
55 F.(2d) 369; Gravitt v. Georgia 
Casualty Co., 123 S.E. 897, 158 Ga. 613 
[answers conformed to (App.) 124 S. 
E. 198]; Sutton v. Macon Gas Co., 167 
S.E. 548, 46 Ga.App. 299; Centralia 
Coal Co. v. Industrial Commission, 
130 N.E. 727, 297 Ill. 451; Olentine v. 
Calloway, 295 P. 608, 147 Okl. 1387; 
Oklahoma Ry. Co. v. State Industrial 
Commission, 295 P. 216, 147 Okl. 129; 
State v. Green, 294 P. 787, 147 Okl. 
119; Ocean Accident & Guarantee Cor- 
poration v. Pruitt, (Tex.Commn.App.) 
58 S.W.(2d) 41 [rev (Civ.App.) 40 S. 


of the commissioner becomes final 
after ten days’ notice to the interest- 
ed parties, subject to the exception 
that the case may be reopened after 
the ten-day period when facts are 
disclosed which are not cumulative, 
have not theretofore been considered 
by the commissioner, and present an 
entirely different situation; but the 
case will not be reopened on substan- 
tially similar evidence. McDowell 
County Nat. Bank v. Compensation 
Commissioner, 168 S.E. 373; Pauley 
v. State Compensation Com’r, 162 S.B. 
SOI dale Wa Via 256 


{[b] Rule applied as to a decision 
denying compensation. Gravitt v. 
Georgia Casualty Co., 123 S.E. 897, 
158 Ga. 613 [answers to cértified ques- 
tions conformed to (App.) 124 S.B. 
198]; Sutton v. Macon Gas Co., 167 S. 
E. 543, 46 Ga.App. 299; Centralia Coal 
Co. v. Industrial Commission, 130 N. 
BE. 727, 297 Ill. 451; Olentine v. Callo- 
way, 295 P. 608, 147 Okl. 137; Okla- 
homa Ry. Co. v. State Industrial Com- 
mission, 295 P. 216, 147 Okl. 129; State 
v. Green, 294 P. 787, 147 Okl. 119. 


34 Williams ;v. Lake Charles 
eee 139 go. 748, 19 La.App. 


35. Hanley vy. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232. 


36. J. I. Case Co. v. Industrial 
Commission of Wisconsin, 246 N.W. 
591, 210 Wis. 574. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be conclusive on all questions unless within thirty 
days after a copy thereof has been sent to the parties 
affected a court action is commenced to review it, 
the commission has jurisdiction to review its award 
or decision on its own motion or on the application 
of any party affected and to vacate and set aside 
an award or decision at any time within thirty days 
after a copy of such award or decision has been sent 
by such commission to the parties affected.°7 In the 
absence of a change in conditions, such jurisdiction 
ceases at the expiration of that time.*S The statu- 
tory jurisdiction of the commission to vacate and set 
aside its award within a period of thirty days from 
the sending of a copy thereof to the parties affected 
is not defeated by failure to give notice of the filing 
of a petition for review thereof,*® and jurisdiction 
acquired by the filing of a claim continues, notwith- 
standing the failure to give such notice.*° Under a 
statute giving the commission jurisdiction to hear 
and approve or dismiss a joint petition of the employ- 
er or insurer and the employee for a final settlement 
of the claim, and providing that an award approving 
the settlement shall be final and thereafter the com- 
mission shall have no jurisdiction over any claim for 
the same injury, where it appears that a hearing was 
had and no appeal taken, the court has no jurisdic- 
tion to vacate an award entered after approval of 
the final settlement*! or make any further award,*? 
even on the ground of fraud.** 


Review on motion of commission. In some juris- 
dictions the commission has a right to review its rul- 
ing on its own motion even though the employee has 
lost his right to a review.*#4 


Rule of commission, limiting the time for the filing 
of a petition for rehearing to a period shorter than 
the statutory one from the date of the award or 


387. Nu-Way Laundry v.. Wilson, 
(Okl.) 25 P.(2d) 657; Oklahoma Pipe 
Line Co. vy. State Industrial Commis- 
sion, 299 P. 180, 149 Okl. 162. 


88. Concho Washed Sand Co. v. 
Worthing, (Okl.) 26 P.(2d) 415; Nu-| 428. 
Way Laundry v. Wilson, (Okl.) 25 P. 

(2d) 657; Loffland Bros. Co. v. Velvin, 45. 


129 Okl. 101]. 
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dictum in Willett v. State Industrial 
Commission of Oklahoma, 263 P. 664, 


44. Industrial Commission of Colo- 
rado yv. Lockard, 3 P.(2d) 416, 89 Colo. 


Nu-Way Laundry v. 
(OKl.) 25 P.(2d) 657; 


[71 C.J.] 11938 


decision, is in conflict with the statutory rule and is 
ineffective and void.*® 


Void order may be set aside by the commission at 
any time on its own motion or on application of the 
party or parties affected thereby.*® 


[§ 1094] (3) Hearing and Determination. The 
party against whom an annulment is ordered is enti- 
tled to a fair hearing,*? and an order granted without 
one is erroneous.*® The jurisdiction of the commis- 
sion is held not defeated by a failure to give notice 
of the petition to review and vacate, however.*® In 
determining whether to reopen a compensation case, 
the statements in the motion therefor must be con- 
sidered true if not controverted;®° but when an is- 
sue is made, the matter in issue must be determin- 
ed.®! In the absence of a hearing before the commis- 
sion on a conflict of evidence, there is no necessity for 
findings of facts, conditions and circumstances influ- 
encing its decision in determining whether to reopen 
a case.>2 The failure of the commission to enter a 
separate order setting aside the first award is a mere 
informality and does not invalidate a second award 
which in effect set aside the first decision.5? 


[§ 1095] d. Effect of Order Vacating Award. If 
no appeal is taken within the statutory period from 
an order vacating an award, the order becomes final®* 
and conclusive,>> and thereafter it is the duty of 
the board to hear and. determine the matter the same 
as if no former award had been made.®®.. 


[§ 1096] 11. Equitable Relief—a. In General. Eq- 
uity has jurisdiction of a suit to enjoin a successful 
compensation claimant from enforcing the award by 
execution or other process,®* and the jurisdiction to 
set aside the award through injunction proceeding is 
conferred on courts of equity by some statutes,®® al- 


50. Majestic Collieries Co. v. Wol- 
ford, 10 S.W.(2d) 480, 226 Ky. 25 
Allburn Coal Corporation Vv. Wilson, 
2 S.W.(2d) 365, 222 Ky. 740. 


51. Majestic Collieries Co. v. Wol- 
ford, 10 S.W.(2d) 480, 226 Ky. 25. - 
Wilson, 52. Industrial Commission of Colo- 
Oklahoma Pipe 


8 P.(2d). 855,- 1652 Okl. 83; -Roxana 
Petroleum Corporation v. Hornberger, 
1 P.(2d) 393, 150 Okl. 257; Oklahoma 
Pipe Line Co. v. State Industrial Com- 
mission, 299 P. 180, 149 Okl. 162. But 
see Wilkerson v. Devonian Oil Co., 
242 P. 531, 114 Okl. 84 (holding that 
the commission has continuing power 


to vacate its orders as justice may re- | 


quire, the case being controiled by 
the statute granting continuing juris- 
diction). 


39. Oklahoma Pipe Line Co. vy. 


State Industrial Commission, 299 P. 
180, 149 Okl. 162. 


40. Oklahoma Pipe Line Co. v.| I 
‘176 N.Y.S. 86, 187 App.Div. 850. 


State Industrial Commission, supra. 


41. Indian Territory Illuminating 
Oil Co. v. Ray, 5 P.(2d) 383, 153 OKI. 
163; 
dustrial Commission, 299 P. 908, 149 
Okl. 266; Tippin v. State Industrial 
Commission, 272 P. 848, 134 Okl.-179; 
Willett v. Industrial Commission of 
Oklahoma, 263 P. 664, 129 Okl. 101. 


42. Tippin v. State Industrial Com- 
mission, 272 P. 848, 134 Okl, 179. 


43. Indian Territory Illuminating 
Oil Co. v. Ray; 5 P.(2d) 383, 388, 153 
Okl...163 [overr. Tibbs-Dorsey Mfg. 
Co. v. State Industrial Commission, 
296 P. 490, 147 Okl. 232, and disappr 


Kelly-Dempsey Co. v. State In- | 


Line Co. v. State Industrial Commis- 
sion, 299 P. 180, 149 Okl. 162. 


[a] For example, a rule limiting 
the period to: (1) Ten days. Okla- 
homa Pipe Line Co. v. State Indus- 
trial Commission, 299 P. 180, 149 Okl. 
162. (2) Fifteen days. Nu-way 
Lempery v. Wilson, (OkKl.) 25 P. (2d) 
6 


46. Union Indemnity Co. v. Saling, 
(Okl.) 26 P.(2d) 217; Slater Steel Rig 
Co. v. State Industrial Commission, 
239 P. 460, 113 Okl. 117. 


47. Fischer v. Genesee Const. Co., 


48. Fischer v. Genesee Const. Co., 
supra. 


[a] Rule applied where the an- 
nulment was based on opinions of 
physicians constituting no part of the 
record at any hearing, written after 
the hearing was closed, and without 
knowledge of ciaimant, or opportu- 
nity to cross-examine or be _ heard 
with reference thereto. Fischer v. 
Genesee Const, Co., 176 N.Y.S. 86, 187 
App.Div. 850. 


49. Oklahoma Pipe Line Co. v. 
State Industrial Commission, 299 P. 
180, 149 Okl. 162. 


pada v. Lockard, 9 P.(2d) 286, 90 Colo. 


53. Gouanillou v. Industrial Acci- 
eons Commission, 193 P. 937, 184 Cal. 


54. Builders’ & Mfrs.’ Mut. Casual- 
ty Co. v. Evans, 163 N.E. 529, 88 Ind. 
App. 170; Marland vy. State Industriat 
Commission, 4 P.(2d) 1018, 153 OkL 


55. Builders’ & Mfrs.’ Mut. Casual- 
ty Co. v. Evans, 163 N.E. 529, 88 Ind. 
App. 170. 


56. Builders’ & Mfrs.’ Mut. Casual- 
ty Co. v. Evans; supra; Brown v. 
James W. O’Brien & Sons, 234 N.Y.S: 
335, 226 App.Div. 828; Daniels v. 
Southern Surety Co., (Tex.Civ.App.) 
40 S.W.(2d) 209. : 


[a] Rule appliedi—Where the 
board within the time limited by stat- 
ute reviews an award disallowing 
compensation and sets it aside, it 
may make an award allowing com-= 
pensation. Daniels v. Southern Sure- 
ind Co., (Tex.Civ.App.) 40 S,W.(2d) 


57.. Gamble v. Superior Court in 
and for Alameda County, 179 P. 717, 
39 Cal.App. 661. 


58. See statutory provisions; 
cases infra this section. 


and 
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though the rule in some states is that payment of a 
weekly allowance under an award of the compensa- 
tion commission cannot be enjoined pending judicial 
review of the questions involved.®® Equitable pro- 
ceedings directed against a compensation award are 
subject to the usual rules under which injunctive re- 
hef is granted.°° The court cannot interfere unless 
the award is clearly not in accordance with law,°t 
and the jurisdiction in determining the validity of a 
judgment of the commission extends only to ques- 
tions of law®? and not to questions of evidence.** 
So a suit in injunction cannot be interposed against 
the findings and orders of the commission.°4 Where 
an award was obtained in proceedings brought by the 
commissioner sua sponte, the injured employee in no 
manner prosecuting the claim himself, a suit to en- 
join the taking effect of the award on ‘the ground of 
prior settlement does not lie until the employee un- 
dertakes to enforce or collect on the award.*® 


Stranger to compensation proceedings. Where an 
application is made by a stranger to the compensa- 
tion proceedings on an extrinsic showing that such 


enforcement would be a fraudulent violation of. the: 


judgment creditor’s contract with such applicant, the 
‘court is not deprived of its jurisdiction to restrain 
‘execution of an award by a provision of the act that 
no court shall have jurisdiction to annul any order, 
‘decision, or award of the commission or suspend or 
‘delay the operation or execution thereof.®® 


Conduct precluding relief. Injunctive relief 
against a compensation award will be denied where 
plaintiff’s conduct is such as to disclose either a con- 
wiction on his part that there is no merit to the de- 
‘fense or a determination to‘avoid as long as possible 
‘the. payment of the award.®* Where an employer 
seeking an-injunction against enforcement of a judg- 
ment fraudulently obtained, however, is by law af- 
forded no opportunity to be heard on filing the cer- 
tifieate of award and entry of judgment thereon, the 
doctrines of waiver and estoppel’do not apply,*® and 
thé employer’s failure to ask to have compensation 
for, total disability stopped on the employee’s return 

‘{a] Applicability to insurer.— 
The provision in Longshoremen’s and 


Harbor ‘Workers’ Compensation Act § 


21 °(b) [33 USCA § 921 (b)] author-| _ 5: 
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Z 


64. A. A. Lane Const. Co. v. Indus- 
trial Commission, supra. 


Southern S, S. Co. vy. Shep- 


[§§ 1096-1099 


to work does not preclude an injunction against the 
enforcement of a judgment awarding continued com- 
pensation therefor.®® 


[§ 1097] b. Grounds. A court of equity may not 
set aside the award or findings in compensation pro- 
ceedings by reason of: newly discovered evidence?® or 
reopen the case to hear additional testimony,7! but 
there may be relief against actual fraud.72. Although 
the statute provides that an award may be set aside 
if procured by fraud, however, it will not be set 
aside on that ground for false testimony and conceal- 
ment of material facts before the commission, where 
the report of the legislative drafting committee 
shows that the intention of the legislature was not 
to include such conduct withim the meaning of 
fraud.7* Under a provision that no injunction stay- 
ing payments shall issue except “where irreparable 
damage would otherwise ensue to the employer,” the 
employer’s inability to obtain reimbursement from 
a financially irresponsible claimant if the award 
should be set aside is not such “irreparable damage” 
as contemplated by the provision."* 


[§ 1098] c. Pleading. To obtain relief in equity 
against a compensation award, the bill must be 
clear,’® specific,’® and frank,*’ particularly in the 
face ‘of a direct and positive finding of the deputy 
commissioner ;*® and where a ground for relief is that 
plaintiff was not given an opportunity to appear and 
defend, the bill should allege that the notice of the 
filing of the compensation claim required by statute 
was not given.’® It should affirmatively show dili- 
gence on the part of the employer ih presenting his 
defenses, if any he has,®° and it should show with 
sufficient particularity just what, those defenses 
are.*1 Where he has failed to apply for relief with- 
in the proper time, such failure should be excused.®? 


[§ 1099] d. Hearing or Trial. In a proceeding to 
restrain payment of a compensation award, the court 
will examine only the jurisdictional facts and pro- 
cedure,** not administrative facts.** Accordingly, 
the question whether notice of injury was served on 
206 N.W. 58, 188 Wis. 422; Pellett v. 
Industrial Commission of Wisconsin, 


156 N.W. 956, 162 Wis. 596, Ann.Cas: 
1917D 884 


izing an injunction to restrain pay- 
ment of a.compensation award in case 
of. irreparable damage does not apply 
to.an, insurer but only to an employ- 
er. Continental Casualty Co. v. Law- 


son, 2 F.Suppl. 459 [rev on other 
grounds 64. F,(2d) 802]. 
59. Employers’ Mut. Ins. Co. v. 


Industrial Commission of Colorado, 
176, P, 314, 65 Colo, 283. 


' 60. Northwestern Stevedoring Co. 
v.-Marshall, 41 F.(2d) 28. 


61. Joyce v. U. S. Deputy Commis- 
sioner for First Compensation Dist., 
33 F.(2d). 218. 


62. Pocahontas Fuel Co. v. Mona- 
han, 34 F.(2d) 549 [aff 41 F.(2d) 48]; 
A. A. Lane Const. Co. v. Industrial 
Commission, 180 N.E. 659, 41 Ohio 
App. 


‘63. American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580; 
A. A. Lane Const. Co. Vv. Industrial 
Commission, 180 N.E. ‘659, 41 Ohio 
App. 169. 


peard, 34 F.(2d) 959.° 


.66. Gamble v. Superior Court in 
and for Alameda County, 179 P. 717, 
39 Cal.App. 661. 


74. dee es Casualty Co. v. 
Lawson, 2 F.Suppl. 459 [rev on other 
grounds 64 F, (2d) 802). 


ro Hove! ee. Co. v. Heller, eit Be ebay See ne: Co. v. Pe- 
245 N.Y.S. 258, 230 App.Div. 496. 
68. Oliver Tron Mining | Co. | ey Filia eke Stevedoring Co. v. Pe- 
Pneff, 247 N.W. 126, 2 ich, 116. J FG 4 
69. Oliver Iron Mining Co. v. Pneff, Reha ea Stevedoring Co. v. Pe- 
supra. y . 
78. Globe Stevedoring Co. y. Pe- 
70. Luyk v. Hertel, 219 N.W. 721, tersaeu . 
242 Mich. 445. dane ies 
79. i e 
71. Wheeling Corrugating Co. v.} tems aeaePe Stevedoring Co. v. Pe 
McMani » 41. EF (2a 5 2 é 
. pe ( Ee 3 80. Globe Stevedoring Co. y. Pe- 
247 NW. 126, 262 Mich dies Luyk w, | (ors Supra. 
.W. A ich. : uyk v. S. 
Hertel, 219 N.W. 721, 242 Mich. 445. ede - oe Stevédoring Co. y. Pe- 
[a] For example, where the em- , ‘ 
ployee took a judgment for total dis- 4 82. Globe Stevedoring Co, v. Pe- 
ability during thirteen months he] t©rS, Supra, 


worked and suffered no such disabili- 
ty. Oliver Iron Mining Co. y. Pneff, 
247 N.W. 126, 262 Mich. 116. 


73. Klug & Smith Co. v. Kreiner, 


83. _Continental Casualty Co. 
Lawson, 2 F.Suppl. er [rev on oer 
grounds 64 F.(2d) 802] 


84. Continental Ceanaity Cota 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the employer, not being jurisdictional, cannot be rais- 
At the hearing on an ap- 
plication for a preliminary injunction, the bill stands 
as an affidavit and as part of plaintiff’s showing in 


ed in such a proceeding.*®® 


support of his application.*® 
[§ 1100] 12. Conclusiveness 


and eredit as such a judgment.®? 


Lawson, supra. 


85. Rucks-Brandt Const. 
Price, (Okl.) 23 P.(2d) 690. 


86. Northwestern Stevedoring Co. 
v. Marshall, 41 F.(2d) 28. 


87. State ex rel. Buttiger v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1030; Mur- 
phy v. St. Louis County Water Co., 
(Mo.App.) 54 S.W.(2da) 69; Goebel v. 
Missouri Candy Co., (Mo.App.) 50 S. 
W.(2d) 741; Wetter v. Mechanics’ 
Iron: Werks, (Mo.App.) 49 S.W.(2d) 
236; Perry v. J. A. Kreis & Sons, 
(Mo.App.) 49 S.W.(2d) 220; Schaefer 
v. Lowell-Krekeler Grocery Co., (Mo. 
App.) 49 S.W.(2d) 209; Sanders v. 
Central Bldg. Materials Co., (Mo.App.) 
43 S.W.(2d) 863; Payne v. Sullivan 
County, 36 S.W.(2d) 127, 225 Mo.App. 
126; Woods v. American Coal & Ice 
Co., (Mo.App.) 25 S.W.(2d) 144; Rol- 
ens v. Keller Const. Co., (Mo.App.) 24 
S.W.(2d) 1077; Kinder v. Hannibal 
Car Wheel & Foundry Co., (Mo.App.) 
18 S.W.(2d) 91. 


88. See supra § 1073. 


89. Cal—Great Western Power 
Co. v. Pillsbury, 149 P. 35, 170 Cal. 
180. 


Ind.—State v. Scott Circuit Court, 
181°N.E. 523, 203 Ind..572. 


Kan.—Austin v. Phillips Petroleum 
Co., 25 P.(2d) 581, 138 Kan. 258; Tid- 
well v. Schaff, 217 P. 702, 114 Kan. 
255. 


Mo.—Pfitzinger, to Use of Stotscky 
vy. Shell Pipe Line Corporation, 46 S. 
W.(2d) 955, 226 Mo.App. 861. 


N.y.—Sperduto v. New York: City 
Interborough R. Co., 123 N.E. 207, 226 
IN. Vien ioe 


’ Ok1.—Industrial Track Const. Co. vy. 
Colthrop, 19 P.(2d) 1084, 162 Okl. 
204 . , 


Tex.—Texas Employers’ Ins. Ass’n 
v. Morgan, (Commn.App.) 295 S.W. 
588 [aff (Civ.App.) 289 S.W. 75]; Tex- 
as Employers’ Ins. Ass’n vy. Knouff, 
(Civ.App.) 271 S.W. 633. 


* Wis.—Karny -v. Northwestern Mal- 
leable Iron Co., 151 N.W. 786, 160 Wis. 
Gs ek 


Persons concluded by judgment 
generally see infra § 1106. 


90. State v. Scott Circuit Court, 
181 N.EB. 523, 203 Ind. 572; Pfitzinger, 
to Use of Stotscky v. Shell Pipe Line 
Corporation, 46 S.W.(2d) 955, 226 Mo. 


Cony 


App. 861; Texas Employers’ Ins. 
Ass’n v. Knouff, (Tex.Civ.App.) 271 
S.W. 633. 


and 
General. The award in. compensation proceedings 
has the force and effect of the verdict of.a jury.*? 
Being in the nature of a judgment,*® it finally and 
conclusively determines the rights of the parties un- 
der the workmen’s compensation acts*® unless set 
aside in a proper manner,®° and is as binding as a 
judgment of a court®? and entitled to the same faith 
A decision of a 
commissioner in one state which had not ripened in- 
to an award under the statutes of that state is not, 
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however, res judicata as against a judgment render- 
ed in another state;°* and under some statutes it is 
held that, unless procedural steps are taken to re- 
duce an award of compensation to a judgment on 


which an execution may issue to enforce its collee-: 


Effect—a. In 


the parties.?® 


perfluous.°® 


Cross references: 


Equitable relief against award see 
supra §§ 1096-1099. 


Modification, amendment, and correc- 
Ms of award see supra §§ 1087, 
88. « 


Opening and vacating awards gener- 
ally see supra §§ 1089-1095. 


Review of awards see infra §§ 1121 
et seq. 


91. Pfitzinger, to Use of Stotscky, 
v. Shell Pipe Line Corporation, 46 S. 
W.(2d) 955, 226 Mo.App. 861; Texas 
Employers’ Ins. Ass’n v. Morgan, 
(Tex.Commn.App.) 295 S.W. 588 [aff 
(Civ.App.) 289 S.W. 75]. 


92. In re Phillips, 200 N.Y.S. 639, 
206 App.Div. 314; 
Guarantee Corporation — v. 
(Tex.Commn.App.) 58 S.W.(2d) 
[rev (Civ.App.) 40 S.W.(2d) 254]. 


fa] Foreign award.—A decision of 
the industrial accident board of Tex- 
as, 
death of an employee, is entitled to 
full faith and credit in New York. 
In re Phillips, 200 N.Y.S. 639, 206 App. 
Div. 314. 


93. Chicago, R. I. & P. Ry. Co. v. 
Schendel, 46 S.Ct. 420, 270 U.S. 611, 
10 L.Ed. 757 [rev 204 N.W. 552, 163 
Minn. 460, aff 204 N.W. 557, 163 Minn. 
457, and cert gr 46 S.Ct. 26, 269 U. 
S. 543, 70 L.Ed. 403]. 


[a] Illustration.—Where an em- 
ployee, injured in Iowa, brought ac- 
tion in Minnesota under the federal 
Employers’ Liability Act, and the em- 
ployer instituted proceedings in Iowa 
under the Workmen’s Compensation 
Act, the decision of a deputy com- 
missioner in the Iowa case which, be- 
cause of an application for review 
by the employee, had not ripened in- 
to an enforceable award, was not res 
judicata in the Minnesota action, be- 
ing still in fieri when the Minnesota 
case was tried and determined. Chi- 
cago, R. I. & PP! R.. Co.’ v. Schendel, 
46 S.Ct. 420, 270 U.S. 611, 70 L.Ed. 
757 [rev 204 N.W. 552, 163 Minn. 
460, aff 204 N.W. 557, 163 Minn.: 457, 
and cert gr 46 S.Ct. 36, 269 U.S. 543, 
70 L.Ed. 4038]. 


94. Resner v. Wilbert. & Schreeb 


Pruitt, 
41 


Coal Co., 297 P. 429, 132 Kan. 806. t 


Judgment on award generally see 
supra §§ 1374-1377. 


95. Hoey v. Superior Laundry Co., 
88 A. 823, 85 N.J.Law 119. 


96. Walker’s Case, 120 A. 59, 122 
Me. 387. 


Ocean Accident &| 


granting compensation for the 


tion, an award is not res judicata.°* A judgment en- 
tered on the determination of the court as to com- 
pensation is, as to the controversy tried, binding on 
A provision in a deeree reserving to. 
the employee a right to further compensation, which: 
right is given to him by statute subject to limita- 
tions which the commission cannot disregard, is su+ 


[§ 1101] b. Finality—(1) In General. The ad-. 
judication of an arbitrator®’ or committee.of arbitra- 
tion,®® a board®® or single member thereof, bureau,?' 


[a] Illustration.—A paragraph in- 
a decree for specific compensation 
providing that, in the event of a: 
recurring period of incapacity to work: 
due to the injuries, compensation ac-: 
cording to the statute’ shall be paid,: 
is superfluous as reserving to. the: 
employee what is given him by stat- 


_| ute. Walker’s Case, 120 A; 59, 122 
Me. 387. Shine 4 
97. Thompson y. Industrial Com- 


mission, 184 N.E. 636, 351--Ill. 464;.- 
Thompson y. Industrial Commission, 
184 N.E. 633, 351 Ill. 356; .Carson- 
Payson Co. y. Industrial Commis- 
sion, 121 N.E. 264, 285 Ill. 635; Tid- 
well v. Schaff, 217 P. 702, 114 Kan,’ 
255; Kinzer v. Wyandotte County. 
Gas Co., 204 P. 999, 110 Kan. 574.. 


98. Bloomington, D. & C. R. Co. v. 
Industrial Board, 114 N.E. 511, 276° 
Ill. 120; Brunette vy. Quincy Mining: 
Co., 163 N.W. 1018, 197 Mich. 301. 


[a] As decision of board.—Where 
no petition for review of the decision 
of the committee of arbitration was 
filed with the industrial board, the 
decision of the committee became the 
final decision of the board. Bloom- 
ington, D. & C. R. Co. v. Industrial 
Board, 114 N.E. 511, 276 Ill. 120; Bru- 
nette v. Quincy Mining Co., 163 N.W. 
1013, 197 Mich. 301. 


99. Dennison v. Payne, 293 F. 333; 
Reagan v. Baxter Foundry & Machine 
Works, (Idaho) 27 P.(2d) 62; State 
Ins. Fund vy. Hunt, 17 P.(2d) 354, 52 
Idaho 639; Ashland Iron & Mining Co. 
v. McDaniel’s Dependents, 258 S.W. 
943, 202° Ky. 19; Cooper vy. United 
States Fidelity & Guaranty Co., (Tex. 
Commn. App.) 29 S.W.(2d) 971 [aff 
(Civ.App.) 14 S.W.(2d) 342, reh den 
(Commn.App.) 33 S.W.(2d) 189]; Ves-. 
tal v. Texas Employers’ Ins. -Ass'’n, 
(Tex.Commn. App. ) 285 S.W.:1041 [rey:. 
(Civ. App, ) 271 S.W. 225]; Security 
Union Ins. Co. v. Cartwright, (Tex. 
Civ. App.) 33 S.W.(2d) 1088; Security 
Union Casualty Co. v. Peer Oil Cor- 
poration, (Tex.Civ.App.)’ 1° S.W.(2d) 
1009; Keller v. Texas Employers’ Ins, 
Ass'n, (Tex.Civ.App.) 279 S.W. 1113: 
Southern Surety Co. v. Lucero, (Tex. 
Civ.App.) 218 S.W..68; General Acci- 
dent, Fire & Life Assur. Corp. v. Ev- 
ans, (Tex.Civ.App.) 201 S.W. 705; Fi- 
delity & Casualty Co. of New York 
Panties (Tex.Civ.App:) 191 «S.W. 


- + 
1. Venable vy. Fairmount Glass 
Works, 145 N.B. 581, 83 Ind.App. 74%. 


2. Aslund v. Becker Con . 
151 A. 626, 107 N.J.Law 180. Bip Gove 
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commission,’? or commissioner* granting® or denying® 
a claim for compensation is a final disposition there- 
of? unless such adjudication is void,’ unless juris- 
diction to reopen the case is expressly reserved there- 
in,? or unless the proper statutory proceedings, if 
any exist, to reopen,?° rehear,’? or review such pro- 
ceedings in another tribunal?? are timely taken. 
Where separate claims are filed against different par- 
ties for the same injury and heard separately, an 
award in one of them is final as to the parties there- 
in regardless of the disposition made of the other 
Where the award of the commissioner is 


case.13 


3. U.S.—In re Famous Players 
Lasky Corporation, 30 F.(2d) 402. 


Cal.—Thaxter v. Finn, 173 P. 163, 
178 Cal. 270. 


Colo.—Industrial 
Colorado vy. Bracken, 
Colo. 72. 


Ga.—AMtna .\Life Ins. Co. v. Davis, 
157 S.E. 449, 172 Ga. 258 [rev 151 S.E. 
$12, 41 Ga.App. 113, and conformed 
159 S.E. 309, 43 Ga.App. 443]; Sut- 
ton v. Macon Gas Co., 167 S.E. 5438, 
46 Ga.App. 299. 


N.Y.—Clemens v. Clemens & Grell, 
167 N.Y.S. 519, 180 App.Div. 92. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 127 N.E. 595, 100 Ohio 
St. 500. 


Okl.—Concho Washed Sand Co. v. 
Worthing, 26 P.(2d) 415; Howard v. 
Duncan, 21 P.(2d) 489, 163 Okl. 142; 
Skelly Oil Co. v. Daniel, 7 P.(2d) 155, 
154 Okl. 199; Loffland Bros. Co. v. 
Vervin, 3 P.(2d) 855, 152 Okl. 83; Rox- 
‘ana Petroleum Corporation y, Horn- 
berger, 1 P.(2d) 393, 150° Okl. 257; 
Board of Trustees of Crutcho Tp. v. 
State Industrial Commission, 299 P. 
155, 149 Okl. 23; Hughes Motor Co. v. 
Thomas, 299 P. 176, 149 Okl. 16; Tulsa 
St. Ry. Co. v. State Industrial Com- 
mission, 232: P. 418, 105 Okl. 265; Ti- 
dal Refining Co. v. Tivis, 217 P. 163, 
91 Okl. 189. bps : 


-Or.—Cicrich v. State Industrial Ac- 
cident Commission, 23 P.(2d) 534, 143 
‘Or. 627. 


“Utah.—State Ins. Fund y, Industrial 

‘Commission, 217 P. 249, 61 Utah 579; 
Salt Lake City v. Industrial Commis- 
sion, 215 P. 1047, 61 Utah 514. 


- fa] “Jurisdiction necessarily im- 
plies the right to decide finally a 
question properly presented.”  Ci- 
erich v. state Industrial Accident 
Commission, 23 P.(2d) 534, 538, 143 
Or. 627. 


4. Schmitt v. American Brass Co., 
145 A. 164, 109 Conn. 599; Deadwyler 
v. Consolidated Paper Co., 244 N.W. 
484, 260 Mich. 130; Butch v. State 
Compensation Com’r, 165 S.E, 672, 112 
W.Va. 493; Lane v. State Cémpensa- 
tion Com’r, 164 S.E. 24, 112 W.Va. 


Commission of 
262 P. 521, 83 


205; Pauley v. State Compensation 
Com’r, 162 S.E. 891, 111 W.Va. 456. 
[a] Deputy commissioner.—Dead- 


-wyler v. Consolidated Paper Co., 244 
N.W. 484, 260 Mich. 130; American 
Life Ins. Co. v. Balmer, 214 N.W. 208, 
238 Mich. 580. 

5.. U.S.—In re Famous 
Lasky Corporation, 30 F.(2d) 
Dennison v. Payne, 293 F. 333. 


Ala.—Sloss-Sheffield Steél & Iron 
Co, v. Lang, 104 So. 770, 213 Ala. 412. 


Cal.—Thaxter v. Finn, 173 P. 163, 
178 Cal: 270. 


Players 
402; 
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Idaho.—State Ins. Fund v. Hunt, 17 
P.(2d) 354, 52 Idaho 639. 


Ill—Thompson y. Industrial Com- 
mission, 184 N.E. 636, 351 Ill. 464; 
Thompson v. Industrial Commission, 
184 N.H. 633, 351 Ill. 356. 


Ind.—Venable vy. Fairmount Glass 
Works, 145 N.E. 581, 83 Ind.App. 77. 


Kan.—Tidwell vy. Schaff, 217 P. 702, 
114 Kan. 255; Kinzer v. Wyandotte 
ronnty Gas Co., 204 P. 999, 110 Kan. 


Ky.—Ashland Iron & Mining Co. v. 
McDaniel’s Dependents,.258 S.W. 943, 
202 Ky. 19, “* 


Mich.—American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580; 
Brunette v. Quincy Mining Co., 163 
N.W. 1018, 197 Mich. 301. 


N.J.—Aslund vy. Becker Const. Co., 
151 A. 626, 107 N.J.Law 180. 


N.Y.—Clemens y. Clemens & Grell, 
167 N.Y.S. 519, 180 App.Div. 92. 


Okl.—Howard vy. Duncan, 21 P.(2d) 
489, 163 Okl. 142; Skelly Oil Co. v. 
Daniel, 7 P.(2d) 155, 154 Okl. 199; 
Roxana Petroleum Corporation v. 
Hornberger, 1 P.(2d) 393, 150 Okl. 
257; Hughes Motor Co. v. Thomas, 
299 P.:176;.149 OKl)16; Tulsa St. Ry. 
Co. v. State Industrial Commission, 
232 P. 418, 105 Okl. 265; Tidal Refin- 
a Co. ovat Tivis; | (20:7: P.5163;)91) Ok: 


Or.—Cicrich vy. State Industrial Ac- 
ee ate oe 23 P.(2d) 534, 143 
r. i 


Tex.—Vestal v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 285 S.W. 
1041 [rev :(Civ-App.) 271 S.W. 225]; 
Security Union Casualty Co. v. Peer 
Oil Corporation, (Civ.App.) 1 S.W.(2a) 
1009; Keller v. Texas Employers’ 
Ass’n, (Civ.App.), 279 S.W. 1113; 
Southern Surety Co. v. Lucero, (Civ. 
App.) 218 S.W. 68; General Accident, 
Fire & Life Assur. Corp. v. Evans, 
(Civ.App.) 201 S.W. 705; Fidelity & 
Casualty Co. of New York v. House, 
(Civ.App.) 191 S.W. 155. 


W.Va.—Butch v. State Compensa- 
tion Com’r, 165 S.E. 672, 112 W.Va. 
493; Lane v. State Compensation 
Com’r, 164 S.E. 24, 112 W.Va. 205. 


6. Colo.—Industrial Commission of 
Colorado v. Bracken, 262 P. 521, 83 
Cola. 72. 


Conn.—Schmitt v. American Brass 
Co., 145 A. 164, 109 Conn. 599. 


Ga.—Attna Life Ins. Co. v. Davis, 
157 S.E. 449, 172 Ga. 258 [rev 151 S.B. 
812, 41 Ga.App. 113, and conformed 
to 159 S.E. 309, 43 Ga.App. 443]; Sut- 
ton v. Macon Gas Co., 167 S.E. 543, 
46 Ga.App. 299. 


Mich.—Deadwyler v. Consolidated 
Hapee Co., 244 N.W. 484, 260 Mich. 
130. 


_ ~~ Ohio—State v. Industrial Commis- 


open to modification at any time during the compen- 
sation period, however, it does not have the finality 
of a judgment;'* and where the act provides that an 
order by a referee shall be deemed an order of the 
commission only when approved by the latter, a ref- 
eree’s order not so approved is not a final adjudica- 
An order continuing the matter for further 
hearing is not final;1® and a finding or reeommenda- 
tion that certain amounts were due the employee for 
compensation with an order for payment of medical 
expenses is not a final order.17 
dered in compensation cases for total disability are 


All judgments ren- 


sion of Ohio, 127 N.E. 595, 100 Ohio 
St. 500. 


Okl.—Concho Washed Sand Co. vy. 
Worthing, 26 P2d) 415; Loffland 
Bros. Co. v. Velvin, 3.P.(2d) 855, 152 
Okl. 83; Board of Trustees of Crutcho 
Tp. v. State Industrial Commission, 
299 P. 155, 149 Okl. 23. 


[§ or 


Tex.—Cooper v. United States Fidel- 


ity & Guaranty Co., (Commn.App.) 29 
S.W.(2d) 971 [aff (Civ.App.) 14 S.W. 
(2d) 342, reh den (Commn.App.) 33 S. 
W.(2d) 189]; Security Union Ins. Co. 
HR aa a a (Civ.App.) 33 S.W.(2da) 


Utah.—State Ins. Fund v. Industrial 
Commission, 217 P. 249, 61 Utah 579; 
Salt Lake City v. Industrial Commis- 
sion, 215 P. 1047, 61 Utah 514. 


W.Va.—Pauled v. State Compensa- 
tion Commissioner, 162 S.E. 891, 111 
W.Va. 456. 


“Tf a claimant for compensation 
from the workmen’s compensation 
fund makes no objection to a definite 
rejection of his entire claim by the 
state compensation commissioner 
within ten days after receiving no- 
tice thereof, the claim is closed.” 
Pauled v. State Compensation Com- 
missioner, supra. 


7a 
seq. 


8 State Ins. Fund y. Hunt, 17 P. 
(2d) 354, 52 Idaho 639. 


9. Opening and vacating generally 
see supra §§ 1089-1095. 


Reservation of jurisdiction general. 
ly see infra § 1102, 


10. Aslund v.° Becker Const. Co., 
151 A. 626, 107 N.J.Law 180; Security 
Union Casualty Co. v. Peer Oil Corpo- 
ration, (Tex.Civ.App.) 1 
1009; Butch v. State Compensation 
Com’r, 165 S.E. 672, 112 W.Va. 493; 
Lane v. State Compensation Com’r, 164 
S.E. 24, 112 W.Va. 205. 


11. Thaxter v. Finn, 173 P. 163, 178 
Cal. 270. 

Rehearing and new trial generally 
see infra §§ 1108-1120. 


12. Necessity for timely taking 
and perfecting proceedings for review 
see infra §§ 1195-1216. 


13. Industrial Commission of Colo- 
zane v. Bracken, 262 P. 521, 83 Colo. 


See cases supra notes 97 et 


14, Wysocki v. Bradley & Hubbard 
Co., 154 A. 431, 113 Conn. 170. 


15. Hogeberg v. Industrial Acci- 
dent: Commission of, California, 256 P. 
413, 201 Cal. 169, * 


S.W.(24) 


16. Armour & Co. vy. Phillips, 180 


N.E. 191, 94 Ind.App. 486; Birdsell 
Mfg. Co. v. Tripp, 141° N.E. 252, 80 
Ind.App. 450. 


17. Thompson-Starrett Co. v, Fer- 


) 


¥ ; guson, 183-N.E.-47, 43 Ohio App. 169. 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1101-1103] 


subject to change in the future?® and are in that 
sense, therefore, temporary Judgments.*® 


Executory judgment. Where the compensation 
act authorizes the court in which proceedings under 
the act are being tried to render a judgment for 
plaintiff for weekly payments if defendant fails to 
reply, the statute, however, reserving to defendant 
the right to file an answer at any time and have the 
case fixed for trial on the merits, such a judgment is 
executory until defendant has the case set down for 
trial? 


Denial of application for want of jurisdiction is 
not a bar to another compensation proceeding of the 
same character, since to operate as a bar the deci- 
sion in the former proceeding must havesbeen on the 
merits.?! 


Further applications. After the time for review 
has expired, in some jurisdictions the compensation 
commission has power to entertain a new application 
concerning unanticipated results of the original in- 
jury. 

[§ 1102] (2) Reservation of Jurisdiction.?* In 
the absence of statutory provisions indicating a leg- 
islative intent to the contrary, a compensation board 
may include in its award a provision retaining juris- 
diction of the cause for further proceeding there- 
in.24 So an order or award is not a.final one if it 
expressly reserves jurisdiction to reopen the case,?° 
or provides for further proceedings therein;?® and 
the board or commission may thereafter proceed to 
determine the matter left open.*7 A reservation of 
continuing jurisdiction of a compensation case is be- 
yond the powers of a deputy commissioner, however, 
where the statute provides that a compensation order 


18. Hill v. Southern Advance Bag 


WORKMEN’S COMPENSATION. ACTS 


Co. v. Lattimore, 141-'S.E, 195, 165. Ga. 


(71 C.J.) 1397, 


becomes final at the expiration of a stated time after, 
filing.28 Where the commission, with the uequies- 
cence of the parties, in making awards retains Juris- 
diction of the claim until it is finally closed, awards 
prior to the final award which contain such reserva- 
tion are tentative awards.”® 


Statutes conferring continuing jurisdiction on the 
commission and empowering it from time to time to 
change its award authorize it either to close a case or 
to keep it open for further consideration®® and to 
retain jurisdiction of the case in its compensation or- 
ders until it makes a final disposition thereof.** 
They do not intend that the commission might re- 
sume jurisdiction of a case that had once been regu- 
larly determined without some change or new de- 
velopment in the injury not known to the parties 
when the former award was made.?? Such statutes 
must be considered together with other provisions of 
the act,?* and when so considered in the light of stat- 
utes empowering the commission, on the ground of 
change of condition, to review its award at any time, 
and providing that the award is conclusive on all 
parties unless proceedings are taken within a stated 
time, it is held that the legislative intent is that, ex- 
cept for a change in condition, the award_is final and 
conclusive on all questions within its jurisdiction un- 
less the statutory proceedings are taken within the 
time limit,’ and. after such proceedings are com- 
menced and determined, it is conclusive on all such 
questions except for a change i in condition.?® 


[§ 1103] (3) Suspensory Awards... Under the 
English act the. power to make an open or a suspen: 
sory award is well settled.?* A similar practice has 
been sanctioned in the United States.37. An award 
of this character may take the form of a declaration 


sion, 227 P. 1036, 63 Utah 582; Salt 


& Paper Co., Inc., (La.App.) 147 So. 
753. 


19. Hill v. Southern Advance Bag 
& Paper Co., Inc., supra. 


20. Hill v. Southern Advance Bag 
& Paper Co., supra. 


21. Hogeberg vy. Industrial Aeets 
dent Commission of California, 256 
P. 4138, 201 Cal. 169; Pease v. Mann, 
163 N.E. 282, 88 Ind.App. 101. 


{a] Thus, where the board right- 
fully or wrongfully dismissed the ap- 
plication for compensation on the 
ground that it had no jurisdiction of 
the real employers and could not make 
an award against them, such dis- 
missal did not bar a second applica- 
tion, in which the real employers were 
all joined as parties. Pease v. Mann, 
163 N.E: 282, 88 Ind.App. 501. 


22. I. Dautel Sons Co. v. Obrado- 
vich, 171 N.E. 115, 34 Ohio App. 391. 


23. Increase, diminution, or termi- 
mation, of compensation see infra §§ 
1381-1484, 


24. Armour & Co. v. Phillips, 180 
N.E. 191, 94 Ind.App. 186; Dolen v. 
Muncie Sand Co., 202 P. 846, 110 Kan. 
142. See Williams v. Thompson, 166 
S.E. 906, 203 N.C. 717.(the commission 
has power to award full compensation 
for loss of the right eye and authorize 
an award for an injury to the left eye 
without determining the-amount, di- 
recting that the award be held in fieri 
until examination should determine 
the extent of the AB IEE to the left 
eye)... ae 


25. — Lumberton’ s -Mut.” 


Casualty: 


501 [op conformed to 141 $.E. 669, 
37 Ga.App. 688]; Midwest Refining 
oar v. George, 281 P. 1005, 41 Wyo, 


26. In re Hunnewell, 107 N.E. 934, 
220 Mass. 351; Hertz v. Watab Paper 
Co., 242 N.W. 629, 186 Minn. 201. 


27. Dolen v. Muncie Sand Co., 202 
P. 846, 110 Kan. 142; In re Hunnewell, 
107 N.E. 934, 220 Mass. 351; Hertz v. 
Watab Paper Co., 242 N.W. 629, 186 
Minn. 201. 


28. United Fruit Co. v. Pillsbury, 
55 F.(2d) 369. 


[a] Reason for rule.—‘‘The text of 
the act shows a congressional intent 
to have final awards and termination 
of litigation. To give a different in- 
terpretation would require judicial 
legislation by decision. If a different 
interpretation were to be followed, a 
deputy commissioner could reserve 
jurisdiction by inserting this same 
provision in each and every case and 
there would be no known termination 
of litigation. This is obviously not 
the intent of the law as written.” 
United Fruit Co. v. Pillsbury, 55 F. 
(2d) 369, 370. 


29. Industrial Commission of Colo- 
rado v. Employers’ Liability Assur. 
Corporation, 241 P. 729, 78 Colo. 267. 


30. Moray v. Industrial Commis- 
aon of Utah, 199 P. 1023, 58 Utah 


31. Utah Apex Mining Co. v. Indus- 
trial Commission of Utah, 298 Peool, 
77. Utah 542, 


2 32° Brklacic v: dndustrial Commis-: 


Lake City v. Industrial Commission, 
215 P. 1047, 61 Utah 514. 


33. American Oil & Refining Co. v. 
Kincannon, 3 P.(2d) 877, 154 Okl. 129; 
Roxana Petroleum ° Corporation vi 
Hornberger, 1 P.(2d) 393,..150 -Okl, 


| 257; White Oak Refining Co. v. White- 


head, 298 P..611, 149 Okl. 297. 


34. American Oil & Refining Co. v. 
Kincannon, 3 P.(2d) 877, 154 Okl. 129; 
Roxana Petroleum Corporation. . Vv. 
Hornberger, 1 P.(2d) 393, 150 Okl. 257; 
White Oak Refining Co.-v. Whitehead, 
298 P. 611, 149 Okl. 297; Oklahoma 
Pipe Line Co.-v. State Industrial Com- 
mission, 299 P.. 180, 149. Okl:--162; 
Marland Production Co. v. Hogan, 294 
P. 115, 146 Okl. 220; Bedford-Carthage 
Stone Co. v. State Industrial Commis- 
sion, 249 P. 706, 119 Okl. 231. 


35. American Oil & Refining Co. v. 
Kincannon, 3 P.(2d) 877, 154 Okl. 129. 


Increase, diminution or termination 
of compensation for change of condi- 
tion see infra § 1399 et seq. 


36. Green v. Cammell, [1913] 3 
K.B. 665, 6 BLW.C.C. 735 (holding that 
a suspensory award of a penny a 
week may be made either on an 
original application or on an appli- 
cation for review); Dempsey v. Cald- 
well, 7 B.W.C.C. 823, (1914] See 28; 
Weir v. North British R. Co., 5 B.W. 
C.C. 595; Vessel Tynron v. ‘Morgan, 
2 B.W.C.C.. 406; Clelland v. Singer 
MiP es (CO iy he VEC tess. )109 (Omron 


In re Hunnewell, ae ers 934, 
351. 


37. 
935, 220 Mass. 


“It is within. the: ;power of the 


T198 [71 0. Ji] 


of liability oi of aniaward of a nominal sum per 
week,®® and is properly made: where there is a’ per- 
manent: injury:which: may develop later into incapac- 
ity; although there'is no present loss of earning pow- 
er.*° Thé judge is not-bound to enter a suspensory 
award. as a matter of course, although no application 
is made therefor.‘?.. Further, a suspensory order is 
not, obligatory in. all cases of serious ‘permanent in- 
jury, . but, under the circtiimstances of the particular 
case an. order. ending. compensation. may be prop- 
er.4? A. suspensory, award, terminating compensa- 
tion is. proper on the report.of a medical referee that 


WORKMEN’S COMPENSATION ACTS 


[$§ 1103-1104 


Subject to timely exercise of the rights, if any exist, 


of review,** modification*® or reopening it,*®, the 
| judgment or award in compensation proceedings is 


conclusive and binding as to all matters adjudicated 


_thereby,*? but not as to other matters,#® although it 


has been said that the plea of res judicata applies 
also to matters. which the parties might, by exercising 
reasonable diligence, have brought forward at the 
hearing.*® Accordingly, the award has been held 
final, and conclusive as to the facts on which juris- 
diction depends,®® employment of the employee,** 
the character of the commerce in which the employee 


the employee. is probably . able to resume his old 


ref As 


Woks saad oa: 


Lo 1104] @ . Matters Coneluded—(1) In General 


Boara:to fenide fat! sew a: fins com- 
pensation shall. be: suspended but not 
ended, with reservation of leave to 
the ‘employée to.apply:for further pay- 
ments under :the act, provided this 
course in its’ ‘Opinion. is required by 
“at Se ” In re: Hunnewell, supra, 


‘Milne :v. Petrie, 7 B.W.C.C. 84; 
Hains Vv. Corbet, | 5 B.W.C.C, 372. 


39.: Irons NXg gpavis. [1899] 2. Q.B, 
830, 'l “W.C.C; *2 ; 
* 40. aor Vv; ‘Sage, : ny B.W.C.C. 
559;; Dempsey -v. Caldwell, 7) B.W.C.C. 
$23, 120141 ...9-C 283... Goodall. Vv. 
Kramer, 3 B.W.C.C.‘315;°Griga v. Ship 
Harelda, ° 3: BW.C-C: 1165-26 oT.L.R. 
272. | 


41. 
C, tg 


C2 


Maunder ¥, Hancock, te BLW.C. 


Jones v., Anderson, ‘8 B.W:C.C. 
2, a nO fee ‘47, (where the - house 
of lords refused to interfere ‘with 
the refusal, (of. the sheriff substitute 
to make , ae Suspensory, award, the 
question ‘being one ‘of: fact for the 
arbitrator; jand! there being evidence 
to support his refusal); Watson v. 
Beardmore, 7 B.W.C.C. 913, [1914] S.C. 
T18} Edmondsons  v.: ‘Parker, 5. -B.W:C. 
(OF 705 Emerson'v. Donkin, 4 B.W.C.C, 
74; eons Vv. "Campbell, 40 .Se.L. 
Rep, 822... af 
43..| iporey Vy: Rhymney, Iron; etc 
Co., 5) BeW:G.C> 632; Wells. v.. Cardiff 


Steam. mboak Collieries Co., 8 ee C. | 


L040. 


44, Sint’ to! Ghdvidy’ cbinbehetiied 


awards, gonermliy! see infra 8 1383-" 


1392. 
45. ‘Mfoaification,, amendment,” ‘and 


odrrection: of award generally, see" su- 


pra nab 1.087, 1088. 


Opening and wacating:: ebipent 
Selon! awards eesexeey. see supira: §§- 


1089-1095. 


47, Ariz. Zager Vv. maasttia Com- 


iesion: 14, &. (2d), 472, 40 Ariz. 479. 

11l.—Carson- Payson. Co. y. indus- 
See COTES DS: Wt, NBL 264, 285 
Til: ; 


' Mo. L-aTaissell 39: ‘CrT.Reineke Lum- 
ber ‘Co. CASEY 54 S.W. (2a) 758. C 


Okl.—Union Indemnity Co. v. Sal-. 


‘ing, 26 P.(2d@) 217;- Lawton Oil & Re- 


fining Co. : v. Nichols,’ 16°P.(2d)'585, 160. 
‘Okl. 176; TOale Vi "Barr, 10°P.(2da)' 405, 
156 -Okl. 223; Tidél Refining oe Vv. 


Tivis, 217'P. 163, 91: ‘Okl. 189.8° 


1SOT, “2pegidio vi State Industrial Ac- 
be A pee alta 207;Ro476, 178, 105 
Or. 64 


Tex.—Ocean Acci ent Bs Guarantee 
Corporation v. Pruitt, (Commmn. App.) 
58 S!W..(2d) 4Lofrev: (Civ. App.) 40:8 
W.(2d) 254]; Southern Surety ‘Co. ’y. 


Eheces, (Civ-App.) 218 S:W. 68. 


- 'Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 245 P. 381, 67 
Utah *25, 45° A:L.R. 882. 


“All questions arising out of the 
facts, circumstances, and conditions 
surrounding an injury for which claim 
for compensation is made, existing 
and known at the time of the decision 
upen the. ariginal*‘application, 
concluded by the final decision, upon 
that application; unless an appeal is 
taken to the circuit court, and a dif- 
ferent result obtained upon such ap- 
peal.’’ Degidio v. State Industrial Ac- 
cident Commission, supra. 


“The decision of the arbitrator on 
July 28, 1916, not having been re- 
-viewed, is a final adjudication upon 
all matters in dispute up to the time 
of that hearing.’ Carson-Payson Co. 
v. Industrial Commission, 121 N.E. 
264, 265, 285 Ill. 635. 


48. Union Indemnity Co. v. Saling, 
(Okl.) 26 P.(2d) 217; M.-T. Smith & 
Sons Drilling Co. v. Breed, 294 P. 137, 
146 Okl. 135; Utah Fuel Co. v. Indus- 
trial Commission of Utah, 245 P. 381, 
67 Utah 25, 45 A.L.R. 882. But see 
Clemens v. Clemens & Grell, 167 N. 
Y.S. 519, 180 App.Div. 92. (holding 
that, where, on a proceeding under the 


| Workmen’s Compensation Act, an in- 


surance company sets up fraud in ob- 
taining the policy, and the commission 
ruled that it could not go into the 
legality of the policy, but on subse- 
quent cases does go into, the legality 
of such policies, and is upheld by the 
courts, the insurance company cannot 
apply: for a rehearing .therein, and 
have an appeal from such rehearing 
considered: 


[a] For example, in an fara of 
compensation for fifty per cent loss of 
use of an arm, the question of tem- 
porary total disability, where the or- 
‘der specifically left this question‘open, 
Subject to further consideration by 
the commission undér the “continuing 
jurisdiction” statute. M. T. Smith & 
Sons Drilling Co. v. Breed, 294 P. 1387, 
146 Ok1. 135.. 


49. Ocean: OaReidene & Guarantee 
Corporation ''v. Pruitt, . (Tex:Commn. 
App-) 58 S.W.(2d) 41 [rev (Civ. APP.) 
40 S.W.(2d). 254). 


50: ‘Great Western Power Go. v. 
Pillsbury, 149 P. 35, 38, 170: Cal. 180. 


‘“where the jurisdiction of a board 


‘depends upon the existence of certain 


facts, ‘the board has‘ jurisdiction to 
determine whether or not those facts 
exist 3 and its determination 
‘that they exist is ccnclusive on col- 
lateral attack.’’ Great Western Power 
Co. v. Pillsbury, supra. 


‘51. U.S. Fidelity & Gunrants Co. 


are | 


was engaged,®2 the compensability of the accident,®* 
the giving of notice of the injury,to the employer,** 


v. Taylor, 110 A. 883, 136 Md. 545. 


[a] Thus,- where the elaim filed 
with the commission by the em- 
ployee’s widow under the act, and the 
report of. accident filed by insured, 
both stated that deceased was em- 
ployed by insured, and where the in- 
surance carrier did not ask for a hear- 
ing or appeal from the award made 
by ‘the commission, but commenced 
payment of compénsation pursuant 
thereto, it could not thereafter obtain 
relief from such award on the ground 
that deceased was not employed by in- 
sured in the absence of ailegations of 
fraud or intentional concealment or 
that it was prevented from obtaining 
knowledge of all the facts. U. 
Fidelity & Guaranty. Co. v. Taylor, 
110 A. 883, 136 Md. 545. 


5@. Chicago, R. I. & P. Ry. Co. Vv. 
Schendel, 46 S.Ct. 420, 270 U.S. 611, 
70 L.Ed. 757: [rev 204 N.W. 552, 163 
Minn. 460, aff 204 N.W. 557, 163 Minn. 
457, and cert gr 46 S.Ct. 5438, 269 U:S: 
543, 70 L.Ed. 403]; Williams v. South- 
ern ‘Pac. Co;,. 202 BP. 356. 54 CalApp: 
571. Leert den 42°S.Ct. 315, 258 U.S. 622, 
66 L.Ed. 796]. 


“The Iowa court, under the Com- 
pensation. Law; in the due exercise of 
its jurisdiction, having adjudicated 
the character of the commerce in 
which the deceased was engaged, that 
matter, whether rightly decided or 
not, must be taken as conclusively 
established, so long as the judgment 
remains unmodified.” Chicago, Re I. 
& P. R. Co. v. Schendel, 46 S.Ct. 420, 
422, 270 U.S..611,. 70 L.Ed. 757 [cert 
fiat S.Ct. 26, 269 U.S. 543, 70 L.Ed. 


_ [a] For example, that he was en- 
gaged in intra-state commerce. Chi- 
cago, R. I. & P. R. Co. v. Schendel, 46 
S.Ct. 420;°270 U-S. 611, 70 L.Ed, "757 
[cert gr "46 S.Ct. 26, 269 U.S. 543, 70 
L.Ed. 403]; Dennison v. Payne, 293 FR. 
Sar Williams v. Southern Pac. CO. 
202 P. 356, 54 Cal.App. 571 [cert den 
eo 315, 258 U.S. 622, 66 L.Ed. 


‘53. Hughes Motor Co, v. Thomas, 
299 P./176, 149° OkKl. 16..0° 3 


54. Tumbermen’s Mut. Casualty 
Co.-v. Bissell; 190 N.W. 2838, 220 Mich. 


| 352, 28 ALR. 874. 


Tal Rule applied.— Where - an 
award for injury to an employee 
based on & finding, that the employer 
received the noticé of injury required 
by the act was made by the board in 
a proceeding in which both the em- 
ployer and the insurer contested the 
employee’s claim for compensation, 
which insurer with employer’s con- 
sent paid, the award was conclusive 
as to the employee’s right to compen- 
sation, and in a subsequent action by 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1104-1106] 


the extent of the disability®® and the continuance 
thereof,*® and the condition of claimant at the time 
of the award.>? So the fact that compensation has 
been allowed is an adjudication that the employee 
was injured in his regular course of employment,>® 
and that his employment was not casual.®® Under a 
statute authorizing revision on account of change of 
condition, an award is not, however, a final adjudi- 
cation as to the degree of injury sustained.®® A find- 
ing that has no proper place in the award is not con- 
clusive as to the facts found,*! and in order for the 
doctrine of res judicata to apply, the subject matter 
of the second proceeding must be the same;*? and 
so, although a contrary view has been taken,°? it has 
been held that a wife applying for compensation for 
the death of her son is not bound by findings in her 
prior proceedings for compensation for the death of 
her husband in the same accident that she was wholly 
dependent on the husband, which findings were bas- 
ed on the statutory presumption to that effect.°4 A 
decree awarding specific compensation for presum+ 
ed total disability does not bar an award of compen- 
sation for subsequent actual disability, where recur- 
ring or continuing disability following a period of 
presumed total disability is adequately provided for 
by the act. Where the board did not direct pay- 
ment of the award to applicant but merely to the le- 
gal beneficiaries of the deceased employee without 


naming them, the insurance carrier in subsequent 


proceedings may contest applicant’s right to pay- 
ment.°* An adjudication that no disability sustained 


insurer against the employer for 


breach of the policy contract the em-|due to natural 
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subsequent death of the employee was 
causes 


[716.35] Digg 
by the employee beyond that compensated was caus- 
ed by the injury does not adjudicate the employee’s 
competency so as to preclude a reopening of the case 
on the ground of incompetency as a new disability.®* 


[§ 1105] (2) Denial of Compensation.£® <A judg- 
ment denying compensation is .an_ adjudication 
against claimant’s right to compensation on any 
ground existing on which the board or commission 
could, when rendering the judgment, have granted 
compensation,®® unless, since the rendition of the 
judgment, there has been a change in condition,’® and 
a judgment denying compensation because of the 
employee’s refusal to accept medical services tender- 
ed by the employer is an adjudication of the employ- 
ee’s right to compensation from the date of the in- 
jury to the time of refusal in the absence of any 
change in condition.7: A denial of compensation is 
not conclusive as to the employer’s absence of negli- 
gence in an action at law by the employee against 
him.7? A denial of compensation to a dependent wid- 
ow on the ground that the émployee’s death was not 
due to injuries does not, however, bar her subsequent 
petition. for compensation for permanent. impair- 
ment, that being an entirely different proceeding.”® 


[§ 1106] d. Persons Concluded. The orders in 
compensation proceedings, if not prohibited by law, 
are binding on all the parties’* and their privies.7® 
So, as to all such persons having notice of the pro- 
ceedings and an opportunity to be heard therein, the 
award is | binding upon. the claimant, 76 and likewise 


| Liability Ins..Co., “151 ‘S.EY 320) 41 Ga. 


is not res | App. 100. 


ployer was estopped from disputing 
the finding that.notice was given. 
Lumbermen’s Mut. Casualty ..Co, v. 
Bissell, 190 N.W. 2838, 220 Mich. 352, 
28 A.L.R. 874. 


55. Home Accident Ins. Co. v. Mc- 
Nair, 161. S.E...131, .173...Ga. 566 
[answers conformed to 162 S.E. 635, 
44 Ga.App. 659]; Hughes Motor Co. 
v. Thomas, 299 P. 176,/149 “Okl. 16. 
See Leitz v. Labadie Ice Co., 201 N.W. 
485, 229 Mich. 381 (where injury caus- 
ed total disability, and the award. of 
compensation so-treated:it, the-words 
“partial disability,” interjected into a 
subsequent order, havé no significance 
as. affecting employer's liability for 
ecompensation). 


56. Home Accident, Ins. Co. v. Mc- 
Nair,-161 S.B. 131, 132} 173 Ga. 566 
[answers conformed to 162. S.E, 635, 
44 Ga.App. 659]. 


“The original award is Boonlanize 
on both the employer and employee as 
to the extent of the disability of the 
employee, as found by the commission 
in such award, and as to the continu- 
ance thereof until .superseded by a 
new award.” Home Accident Ins. Co. 
v. McNair, supra. 


57. Venable v. Fairmount “Glass 
Works, 145 N.E. 581, 83 Ind.App. 77. 


58. Hilsinger v. Zimmerman Steel 
Co., 187 N.W. 493, 193 Iowa 708. 


. 59. Hilsinger v. ‘Zimmerman, Steel 
Co., supra. ; 

60. Hustead v. H. E. Brown Tim- 
ber Co., 17 P.(2d) 927, 52 Idaho 590. 

-- 61. Seitzinger v. Ft. Pitt Brewing 
Co:, £44 A179; 294 Pa. 253. 

3 aes - ‘IMustration.—A finding not ap+ 


pealed from 0 etition to obtain | ** 
ad disability” ‘that the 


compensation fi 


| judicata and does not preclude the 


employee’s widow from litigating the 
question in prdéceedings; to recover 
compensation for the-death. ~Seitzing- 
er yverEKt. Pitt eee WEBE. | €o.,.! ‘144 A: 


| 79, 294 Pa. 253, 


62. Utah. Fuel rsh v. Industrial 
Commission of pate gn? P. 381, 67 
Utah 25,’ 45 ALR. 


63. London Ghaentse ‘= MA codon? 
Co. v, Industrial Commission of Colo- 
rado, 242 P.680,,78 Colo: 478. : 


64, Utah’ Fuel Co. v. Industrial 
Commission of Utah, 245 ams OligalG:G 
Utah 25, 45 A.L-R. 882. 


65. Walker’s Case, 120 A. 59, 122 
Me, 387. 


66. .American’ Indemnity ~ Co. v. 
zytent. ’(Tex.Civ.App.) 212°S.W. 183. ° 


67. Western Pipe. & Steel Co. of 
California v. Industrial Acctdent Com- 
mission; 249 P. 34, 79 Cal: App: 215. 

68. Finality of award denying 
compensation generally see Supra, § 
1103. 


69.. Teems. v.’ American Mutual 
Liability Ins. Co., 151 S.E. 826, 41.Ga. 
App. 100; Ocean “Accident &’ ‘Guaran- 
tee Corporation v. Pruitt, (Tex.Com- 
mn.App.) 58 S.W.(2d) 41 [rev (Civ. 
App.) 40 S.W.(2d) 254]. 


[a] Thus an award denying, com- 
pensation for the employee’s, death 
from a heat stroke while in the em- 
ploy of one employer is res judicata 
of a claim for compensation-for the 
employee’s death from the combined 
effect of such heat stroke anda sub- 
sequent heat stroke sustained by the 
employee while. employed by another 
employer. Ocean Accident & Guaran- 
tee hecjont day $3 ee Pruitt (Tex. 
Commun. App.) SV) eas At Trey 
(Civ. App) 40 s.W. (2d)-2 54). 


76, “‘Teems *y. * Ameritan® * 


“yratuar: 


Increase, atutaniion: or termination 
of compensation for change of condi- 
tion see infra §§ 1381l.et seq: 


71. Teems vy. ‘American Mut. Tia< 
pility Ins. Co.; 151 S.E. 826, 41 Ga. App. 


172... Katzenmaier -v.;- Doeren, 185 N: 
W. 938, 150 Minn. 521. See: Naud 
Vv. King Sewing .Mach... Co., 164 N. 
Y¥:S." 200,178 “App Div.” 31° “AEE: 119 
N.E. 1061, 223 N.Y. 567}?  holaing 
an.answer «setting up. the: :commis- 
sion’s determination that plaintiff’s al- 
leged accigent.was,not anaccident and 
leer compevee tion insuaicient in, 
aw 


73. Jwetabroot 4 v Steward-Read Co.,; 
151 A. 141, 129 Me: 178. 


74, Williams - Vv. Southern ‘Pad, Co.; 
202°P. 356,..54 Cal.Apn, 471 [éert den 
Le SO, 315; 258 U.S: 622, 66: -L. Bd: 
T9613) ‘Pedlow ‘vs Swartz Blectric Eo; 
120 N.E. 603, 68 Ind. App. 400; Inde- 
pendence Indemnity-: G@oe vv. ‘White, 
(Tex.Civ.App:)! 10’ S.W. (24) 263 [rev 
on other grounds. (Commn.App.) 27 S. 
W.(2d) 529]; Utah Fuel Co. v. Indus- 
trial Commission’ of ‘Wtah; 234° P. 697, 
65 aes 100. 


“Williams v. Southern Pac. Co., 

208 Pp. 356, 54 Cal:App. 571 [cert den 

196 PR 258 U.S. 622, 66 L.Ed. 

76. . Ga.—Home, ‘Accident Ins. Co. v. 

McNair, 161 S.E. 131, 173 Ga. 566 

[answers conformed to 162 S.E. 635, 
44 Ga:App. 659}. * 2°" 


ill.—Brewerton Coal Co. v, Indus- 
biter) Commission, 1b4” N.E. “4T2, 324 


*Mich.—Valisano v:: 1 ott Mich 
Ry, Co,, 225 N.W. 607 247 “Mich, Pe 
Besonen, Vv. Campbell '220 N.w. 301, 
a ae H, bigselt 190M Mut. Cas- 
0. v. Bissell, 190 NW, 283,220 
Mich: 352? PE ALR STH 
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upon both the employer,’? and the insurance car- 
rier.“® Where the claim is brought against sev- 
eral defendants some of whom timely seek re- 
view, the award is final as against those who do 
not.7® The award is not conclusive as against the 
whole world as a judgment in rem, however,®® and 
one not a party to the proceedings and not entitled 
to participate therein is not thereby precluded from 
pursuing other statutory remedies for the injury.*?! 
Thus an award denying compensation to an employee 
during his lifetime is not binding on his widow and 
children so as to bar proceedings brought by them 
for compensation after his death.°? A third party 
not a party to the proceedings but claimed to be le- 
gally responsible for the injury is not bound by the 
judgment or decree therein;**® in order to have the 
judgment bind him, it is necessary to make him a 
party to the case or serve notice on him to defend.** 
Subject to the right to sue in the courts by way of 
timely appeal from an award of the board made with- 
out such objection,®® a statute providing for determ1- 


Mo.—Gendron v. Dwight Chapin & 
Co:, 387 S.W.(2d) 486, 225 Mo.App. 
466. : 
N.E. 
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nation by the board by agreement of the parties, and 
providing further that any party not willing to con- 
sent may resort to the courts, has been construed to 
make such an award binding on all parties before the 
board unless, prior to the final award, they object to 
the adjustment and announce their refusal to abide 
byaites’ 

Minor beneficiaries are as conclusively bound by an 
award as adult beneficiaries are;*? and the judg- 
ment, in a proceeding brought by an infant, by his 
next friend, binds plaintiff, to the extent of the ques- 
tions involved, as effectively as if in a suit for dam- 
ages generally without reliance on the compensatory 
features of the statute.®® 

[§ 1107] e. Collateral Attack:8® Although in 
such proceedings it may be shown*that the judgment 
is absolutely void for want of jurisdiction,®® a final 
award in compensation proceedings is not, in the ab- 
sence of fraud, subject to collateral attack,®! for ex- 
ample, by way of defense in proceedings to enforce 
it,°? or in actions or proceedings for damages for 


ualty Co. v. Bissell, 190 N.W. 283, 220] a deceased employee and an unborn 
Mich. 352, 28 A.LaR. 874, 


N.Y.—Cheesman,v. Cheesman, 139 


child are, under the controlling stat- 
utes, bound by the award on the wid- 
ow’s petition for compensation for 


Okl.—Hughes Motor Co. v. Thomas, 
299 P. 176, 149 Okl. 16. 


 Utah.—Brklacie v. Industrial Com- 
mission, 227 P. 1036, 63 Utah 582. 


_{a]. Failure to submit proof of 
claim.—Where plaintiffs claiming 
compensation for death of an em- 
ployee notified the industrial commis- 
sion through their attorney of their 
claim, and, having ample opportunity 
to-submit- proofs, neglected to do so 
until after expiration of the time al- 
lowed for writ of review, and their at- 
tornéy wrote to the commission that 
he: -would take no further action in 
the matter, the commission properly 
awarded the whole compensation to 
other claimants, and plaintiffs’ claim 
was thereby adjudicated, without any 
express finding against it. Brklacic v. 
Industrial Commission, 227 P. 1036, 63 
Utah. 582. 


77. Cal.—Thaxter v. Finn, 173 P. 
163, 178 Cal. 270. 


Ga.—Home Accident Ins. Co. v. Mc- 
Nair, 161 S:E. 131, 173 Ga. 566 [an- 
swers conformed to 162 SE. 635, 44 
Ga.App. 659]. 


Mich.—Valisano v. Chicago & N. W. 
Ry. Co., 225. .N.W. 607, 247 Mich. 301; 
Besonen v. Campbell, 220 N.W. 301, 
243. Mich. 209; -Lumbermen’s Mut. 
Casualty Co. v. Bissell, 190 N.W. 283, 
220 Mich. 352, 28 A.L.R. 874. 


‘Okl.—Hughes Motor Co. v. Thomas, 
299 P..176, 149 Okl. 16; Consolidated 
Fuel Co..v. State Industrial Commis- 
sion, 205 P. 170, 85 Okl. 112. 


Wis.—Karny v. Northwestern Mal- 
leable Iron Co., 151,N.W, 786, 160 Wis. 
316. 


{a] Employee failing to elect to 
come under act and failing to appeal 
from an adverse decision of the com- 
mission under the act is bound by the 
decision. Karny v. Northwestern Mal- 
Bo Iron Co., 151 N.W. 786, 160 Wis. 
316. 


78. Cal.—Thaxter v. Finn, 173 P. 
163, 178 Cal. 270. 


Md—U. S. Fidelity & Guaranty Co. 
v. Taylor, 110 A. 883,136 Md. 545. 


Mich.—Valisano v. Chicago & N. W. 
Ry. Co., 225 N.W. 607, 247 Mich. 301; 
Besonen v. Campbell, 220 N.W. 301, 
243 Mich. 209; Lumbermen’s Mut. Cas- 


ine 


775, 236 N.Y. 47 


Okl.—Hughes Motor Co. v. Thomas, 
299 P. 176, 149 Okl. 16; Consolidated 
Fuel Co. v. State Industrial Commis- 
sion, 205 P. 170, 85 Okl. 112. 


[a] Status of insurance carrier— 
As to the employer, the insurance car- 
rier under the Workmen’s Compensa- 
tion Law is merely an insurer, but as 
to the employee it is a surety, and 
finally bound by the award. Chees- 
oe 8 Cheesman, 139 N.E. 775, 236 


79. Thompson v. Industrial Com- 
mission, 184 N.E. 636, 351 Ill. 464; 
Thompson v. Industrial Commission, 
184 N.E. 633, 351 Ill. 356; Lewis v. 
Industrial Commission, 183 N.E. 629, 
350 Ill. 555; McPherson v. Henry Mo- 
tor Sales Corporation, 160 S.E. 283, 
201 N.C. 303 [appeal dism 52 S.Ct. 499, 
286 U.S. 527, 76 L.Ed. 1269]. 


80. Williams v. Southern Pac. Co., 
202 P. 356, 54 Cal.App. 571 [cert den 
Eanes 315, 258 U.S. 622, 66 L.Ed. 


81. 
supra. 


Williams v. Southern Pac. Co., 


Effect of proceedings under the act 
on other causes of action and defens- 
es generally see infra § 1487 et seq. 


82. Halling v. Industrial Commis- 
sion of Utah, 263 P. 78, 71 Utah 112. 


83. Blumberg v. Abbott, 21 S.W. 
(2d) 396, 159 Tenn. 586. 


84. Blumberg v. Abbott, supra. 


85. Review of judgment or award 
generally see infra § 1121 et seq. 


86. Southwestern Surety Ins. Co. 
y-:; Curtis; “CRexiCiv. A pp.)).200.-Sow. 
1162; Roach v. Texas Employers’ Ins. 
Ass’n, (Tex.Civ.App.) 195 S.W. 328 
[rev on ground that failure to object 
in limine does not preclude appeal to 
court (Commn.App.) 222 S.W. 159]. 


87. Pruitte v. Ocean Accident & 
Guarantee Corporation, (Tex.Civ. 
App.) 40 S.W.(2d) 254 [rev on other 
grounds (Commn.App.) 58 S.W.(2da) 
41]; Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13 A.L.R. 1367. 


[a] Appearance by guardian or 
next friend.—(1) The minor heirs of 


her own benefit and for the benefit of 
the heirs where she was appointed 
guardian of the minors and unborn 
child (Utah Copper Co. v. Industrial 
Commission of Utah, 193 P. 24, 57 
Utah 118, 13 A.L.R. 1367), (2) and 
the award has been held binding on 
minor beneficiaries without appear- 
ance by next friend or guardian 
(Pruitte v. Ocean Accident & Guar- 
antee Corporation, (Tex.Civ.App.) 40 
S.W.(2d) 254 [rev eae grounds 
(Commn.App.) 58 S.W.(2d) 41)). 


88. Hoey v. Superior Laundry Co., 
88 A. 823, 85 N.J.Law 119. 

89. Equitable relief see supra §§ 
1096-1099. 


Attack on validity of award or 
judgment in insurer’s action against 
third person see infra § 1609. 


90. Keller v. Texas Employers’ 
Hoan Ass’n, (Tex.Civ.App.) 279 S.W. 


91. U.S—In ve Famous Players 
Lasky Corporation, 30 F.(2d) 402; 
Dennison vy. Payne, 293 F. 333. 


Cal.—Thaxter v. Finn, 173 P. 163, 
178 Cal. 270; Great Western Power 
re v. Pillsbury, 149 P...35, 170. Gal: 


Ky.—Ashland Iron & Mining Co. v. 
McDaniel’s Dependents, 258 S.W. 943, 
202 Ky. 19. 


Mich.—American Life Ins. Co. v. 
Balmer, 214 N.W. 208, 238 Mich. 580. 


Ok!l.—Howard v. Duncan, 21 P.(2d) 
489, 163 Okl. 142; Tidal Refining Co. 
v. Tivis, 217,P. 163, 91 Okl. 189. 


Tex.—Vestal v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 285 S.W. 
1041 [rev (Civ.App.) 271 S.W. 225]; 
Security Union Casualty Co. v. Peer 
Oil Corporation, (Civ.App.) 1 S.W. 
(2d) 1109; Keller v. Texas Employers’ 
Ins. Ass’n, (Civ.App.) 279 S.W. 1113. 


92. Ashland Iron & Mining Co. v. 
McDaniel’s Dependents, 258 S.W. 943, 
202 Ky. 19; Vestal v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Commn. 
App.) 285 S.W. 1041 [rev (Civ.App.) 
271; S.W. 225): 


{a] Thus, in an action by depend- 
ents to enforce an award of compen- 
sation for death of an employee, the 
employer cannot set up the defense 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1107-1108] 


the same injury at law®* or in admiralty.°* The act 
of the commission, although beyond its jurisdiction 
in rendering an award against one not the employer, 
is not so without jurisdiction of the subject matter 
as to be subject to collateral attack.%® 


[§ 1108] Q. Rehearing and New Trial—l. Right 
and Power To Grant. A verdict upon a jury trial on 
an issue in a compensation proceeding has been held 
subject to the usual powers of the court over a ver- 
dict contrary to the evidence or the law.®® In the 
absenee of authority granted by the act a compensa- 
tion board cannot grant such a rehearing ;°* and un- 
der an act providing that “no party shall as a mat- 
ter of right be entitled to a second hearing upon any 
question of fact,” ordinarily where there has been a 
full hearing there should be no retrial.°& Statutes in 
some jurisdictions, however, authorize the compensa- 
tion board or commission to grant a rehearing of pro- 
ceedings before it.?® Only one rehearing is ordina- 
rily contemplated, however,! and thereafter, if a par- 
ty feels aggrieved, he must apply to the appellate 
courts.2 ‘he question of jurisdiction to entertain 
an application for rehearing is not dependent on the 
kind of order made on the original hearing, whether 
it was one of no compensation or of inadequate com- 
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pensation.’ The power of the commission acting pur- 
suant to its continuing jurisdiction in rehearing a 
case on the ground of newly discovered evidence 
should be exercised with great caution, and when 
fraud, inadvertence, mistake, or excusable neglect 
are clearly shown.* 


.Discretion of commission. Where the board or 
commission is authorized to set the award aside and 
grant a new’ hearing, granting a rehearing or a new 
hearing rests in the diseretion of the board or com- 
mission,® and its action is final unless an abuse of 
diseretion clearly appears;® but if the right to apply 
for a rehearing exists, the question of permitting or 
allowing the application therefor to be made and filed 
is not a matter of discretion.” Effect will be given to 
statutes making the granting of a rehearing manda- 
tory on the commission.® 


Denial of compensation. Where the statute au- 
thorizes the commission, on application of either par- 
ty, to “set the award aside and grant a new heur- 
ing,” an employee denied compensation has the same 
right to a rehearing thereunder as the employer and 
insurer would have in a case where compensation 1s 
eranted,® and the same principle is applicable where 


that the award was void for want of 
jurisdiction in the board to allow 
compensation, because the accident 
which caused death did not arise out 
of the employment, the claim being 
that the board made an honest mis- 
take of law (that is, of undisputed 
facts), the emplover’s remedy being 
by appeal. Ashland: Iron & Mining 
Co. v. McDaniel’s Dependents, 258 S. 
W. 948, 202 Ky. 19: 


Enforcement of awards generally 
see infra §§ 1365-1380. 


93. Howard v. Duncan, 21 P.(2d) 
489, 163 Okl. 142. 


94. In re Famous Players Lasky 
Corporation, 30 F.(2d) 402. 


95. Thaxter y. Finn, 173 BR. 163} 
178 Cal. 270. 


96. Siloss-Sheffield Steel & Iron Co. 
v. Greer, 113 So.°271, 216 Ala. 267. 


97. Kingan & Co. v. Buford, 116 
N.E. 754, 65 Ind.App. 182; Campbell- 
Smith-Ritchie Co. v. Souders, 115 N.E. 
354, 64 Ind.App. 138; Conners’ Case, 
115 A. 520, 121 Me. 37; Panozzo v. 
Ford Motor Co., 237 N.W. 369, 255 
Mich. 149; Luyk v. Hertel, 219 N.W. 
721, 242 Mich. 445; Martilla v. Quincy 
Mining Co., 191 N.W. 193, 221 Mich. 
525, 30 A.L.R. 1249; Poces v. Buick 
Motor Co., 175 N.W. 125, 207 Mich. 
591; State v. Industrial Commission 
oe ee 168 N.E. 841, 121 Ohio St. 


[a] Award made by full board is 
not subject to rehearing under a stat- 
ute authorizing the full board to re- 
view awards made after a hearing not 
betore the full board. Kingan & Co. 
Ye geord, 116 N.E. 754, 65 Ind.App. 


98. Lopes’ Case, 179 N.E. 343, 277 
Mass. 581; Emma’s Case, 136 N.E. 
125, 242 Mass. 408; In re Gorski, 116 
N.. 811, 227 Mass. 4h6; In re FKierro’s 
Case, 111 N.K. 957, 223 Mass. 378. 


99. See statutory provisions; cases 
infra this section; and §§ 1109-1120. 


1. See infra.§ 1120. 


2. Crowe Glass Co, v. Industrial 
Accident Commission, 258 P. 130, 84 
Cal.App. 287. «* 2 ; 


fe1 C. J.—76) 


3. Carter v. Industrial Commis- 
sion, 290 P. 776, 76 Utah 520. 


4. Ingram v. Department of Indus- 
trial Relations, Division of Industrial 
Accidents and Safety, 284 P. 212, 208 
Cal. 633. 


5. Lopes’ Case, 179 N.E. 3438, 277 
Mass. 581; Cooper v. Mitchell, 247 
N.W. 805, 188 Minn. 560; State v. A. 
Cc. Ochs Brick & ‘Vile Co., 246 N.W. 
249, 187 Minn. 586; Lickfett v. Jor- 
genson, 229 N.W. 138, 179 Minn. 321; 
Fredricksen v. Burns Lumber Co., 227 
N.W. 657, 178 Minn. 464; Delich v. 
Thompson-Starret Co., 220 N.W. 408, 
175 Minn. 612; Dotlich v. Shenango 
Furnace Co., 216 N.W. 242, 172 Minn. 
603; Domich v. Oliver lron Mining 
Gow, «216 N.W. 922%, 172, Minn, 521% 
Kallgren yv. C. W. Lundquist Co., 216 
N.W. 241, 172 Minn. 489; Ogrosky v. 
Commonwealth Electric Co., 214 N. 
W. 765, 172 Minn. 46; Smith v. Inde- 
pendent Silo Co., 210 N.W. 624, 169 
Minn. 96; Berger v. Reynolds, 282 P. 
143, 139 Okl. 168; Thrash v. Graver 
Corporation, 26% P. 718, 131 Okl. 260; 
Carter v. Industrial Commission, 290 
P. 776, 76 Utah 520. 


[a] Strong showing required.—A 
hearing before a member of the In- 
dustrial Accident Beard, on a claim 
filed under the Workmen’s Compensa- 
tion Law, should be full and complete, 
and the board should not permit a 
second hearing except on a very 
strong showing. Taylor v. Blackwell 
Lumber Co., 218 P. 355, 37 Idaho 707. 


&. Idaho.—Delich v. Lafferty Shin- 
gle Mill Co., 290 P. 204, 49 Idaho 552. 


La.—Harwood v. Standard Oil Co., 
1 La.App. 304. 


Mich.—Vogeley v. Detroit Lumber 
Co., 162 NW. 975, 196 Mich. 516. 


Minn.—Cooper v. Mitchell, 247 N. 
W. 805, 188 Minn. 560; State v. A. C. 
Ochs Brick & Tile Co., 246 N.W. 249, 
187 Minn. 586; Lickfett v. Jorgenson, 
229 N.W. 138, 179 Minn. 321; Fred- 
ricksen v. Burns Lumber Co., 227 N. 
W. 657, 178 Minn. 464; Delich v. 
Thompson-Starret Co., 220 N.W. 408, 
175 Minn. 612; Domich v. Oliver Iron 
Mining Co., 216 N.W. 227,172 Minn. 
521; Ogrosky v. Commonwealth: Biec- 


tric Co., 214 N.W. 765, 172 Minn. 46; 


Smith v. Independent Silo Co., 210 
N.W. 624, 169 Minn. 96. 
Okl.—Berger v. Reynolds, 282 P. 


143, 139 Okl. 163; Thrash v. Graver 
Corporation, 268 P. 718, 131 Okl. 260. 


[a] Discretion held not abused.— — 
Delich v. Lafferty Shingle Mill Co., 
290 P. 204, 49 Idaho 552; Harwood v. 


Standard Oil Co., 1 a.App. 304; 
Vogeley v. Detroit Lumber Co., 162 
N.W. 975, 196 Mich. 516; Cooper v. 


Mitchell, 247 N.W. 805, 188 Minn. 560; 
State v. A. C. Ochs Brick & Tile Co., 
246 N.W. 249, 187 Minn. 586; Lick- 
fett v. Jorgenson, 229 N.W. 138, 179 
Minn. 321; Wredricksen vy. Burns 
Lumber Co., 227 N.W. 657, 178 Minn. 
464; Delich v. Thompson-Starret Co., 
220 N.W. 408, 175 Minn. 612; Domich 
v. Oliver Iron Mining Co., 216 N.W. 
227, 172 Minn. 521; Ogrosky v. Com- 
monwealth Hlectric Co., 214 N.W. 765, 
172 Minn. 46; Smith v. Independent 
Silo Co., 210 N.W. 624, 169 Minn. 96; 
Berger v. Reynolds, 282 P. 1438, 139 
Ok}. 163; Thrash v. Graver Corpora- 
tion, 268 P. 718, 131 Okl. 260. 


7. Carter v. Industrial Commis- 
sion, 290 PB. 776, 76 Utah 520. 


8. See statutory provisions; 
cases infra this note. 


[a] In Ohio (1) the granting of a 
rehearing is mandatory where the 
commission denies compensation on 
finding that it has no jurisdiction 
(State ex rel. Cezkovsky v. Industrial 
Commission of Ohio, 185 N.E. 807, 126 
Ohio St. 434; Grabler Mfg. Co. v. 
Wrobel, 181 N.B. 97, 125 Ohio St. 265) 
(2) and where it disallows compensa- 
tion on finding that the employee’s 
disability was not the result of the 
injury (State ex rel. Cezkovsky v. In- 
dustrial Commission of Ohio, supra); 
(3) but where the commission in- 
vited the compensation claimant to 
prove a subsequently developed disa- 
bility at the time of denying a pres- 
ent compensation claim, it assumed 
jurisdiction and could not be required 
to grant a rehearing (State ex rel. 
Cezkovsky v. Industrial Commission 
of Ohio, supra). 


9. Rosenquist v. O'Neil & Preston, 
245 N.W. 621, 487 Minn. 375. 


and 
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a rule of the commission authorizes parties aggrieved 
or dissatisfied with an award, order, or decision to 
apply for a rehearing thereof.1° 


What law governs. The statute in force at the 
time of the injury and filing of the claim governs as 
respects the right to a rehearing before the commis- 
sion.1t 


[§ 1109] 2. Grounds. The grounds for a rehear- 
ing or new trial of compensation proceedings in those 
jurisdictions in which this procedure is permitted?” 
are ordinarily set out in the statutes authorizing the 
remedy.+® <A party is entitled in some jurisdictions 
to a new trial on the ground of newly discovered evi- 
dence which applicant could not, with reasonable dili- 
gence, have produced at the trial.14 So the rehear- 
ing should be granted on allegations of unfamiliarity 
with English and discovery of additional material 
evidenee.*® A new trial or rehearing on the ground 
of new evidenee will not ordinarily be granted where 
such evidence could have been secured by the use 
of due diligence before the original hearing,’*® where 
it would not likely change the result,+7 or where it 
is merely cumulative of that offered at the triat,?® 
or impeaching ;*® but there is not the same strict re- 
quirement as to the exercise of due diligence by the 
person seeking a rehearing in a compensation case 
as in an ordinary civil action,?° and the fact that the 
evidence is, in a sense, cumulative does not necessa- 
rily destroy its sufficiency.21_ There is no error in 
refusing a rehearing or new trial on the ground of 
newly discovered evidence where the evidence could 
not, in the very nature of things, be newly discov- 
ered,”? or where it was.based on the repudiation of a 


10. Holland Sand & Gravel Co. v. 
Miller, 288 P.-346, 143, Okl. 178. 


11. State v. Industrial Commis- 


[a] 
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268 P. 718, 131 Okl. 260. 


“The determination of the 
question as to whether or not such 
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witness’ testimony, the repudiation having been re- 
tracted and the testimony being cumulative.2? <A 
new trial urged on the ground that some jurors on 
the trial at plaintiff’s invitation examined the injury 
is properly denied in the exercise of the court’s dis- 
cretion.** Circumstances not defeating plaintiff’s 
right to recover do not, on application of defendant, 
require a new trial.?° 


Excessive verdict. It has been held that a new 
trial should be granted where the verdict of the jury 
is excessive and in conflict with the special findings 
and with the undisputed evidence ;?* but there is also 
authority to the effect that a new trial should not be 
granted where the liability of defendant is establish- 
ed but the verdict is excessive,?7. the proper proce- 
dure in such case being to reducethe verdict to the 
amount authorized by the act.?§ 


Want of notice of the original hearing before the 
commission cannot be urged as a ground for rehear- 
ing where the party failed to take advantage of an 
opportunity to be heard which was subsequently ex- 


tended to him.?® 


[§ 1110] 3. Proceedings To Procure Rehearing or 
New Trial—a. In General. A motion for rehearing 
of compensation proceedings before the board or 
commission should be made to the board or commis- 
sion®® and not to the courts®! regardless of ‘any in- 
formal understanding in the matter with the board.?2 
A requirement of the rules of the commission that ap- 
plications for rehearing and modification be made on 
forms furnished is not jurisdictional, and they may 
be made in a manner that will raise the question nee- 


_23. Great Atlantic & Pacific Tea 
Co. v. Davis, 148 So. 309, 226 Ala. 626. 


24. Mischlich v. Morris & Co., 181 


sion of Ohio, 168 N.E. 841, 121 Ohio 
St. 352, 


12. See supra § 1108. 


13. See statutory provisions; 
cases infra this section. 


14. Stokes v. Morris & Co., 191 P. 
264, 107 Kan. 232; Manley v. Lycom- 
1 Motors Corporation, 83 Pa.Super. 
173. 


[a] Rule applied (1) as to newly 
discovered evidence that plaintiff re- 
covering compensation as the wife of 
a deceased employee was not his wife 
and that another woman living was, 
as known to plaintiff.. Stokes v. Mor- 
ris- &-Co.,, 191° BP. 264,107 Kan. 232. 
(2) So a claim petition is properly 
reopened where the evidence estab- 
lishes that immediately after the ac- 
cident it was impossible to discover 
whether the condition of claimant’s 
hand was the result of the injury, or 
caused by tubercular infection, but 
subsequently bacterial tests. dis- 
proved the likelihood of the latter di- 
agnosis. Manley v. Lycoming Mo- 
tors Corporation, 83 Pa.Super. 173. 


15. Fedak v. Dzialdowski, 101 Pa. 
Super. 346. 


16. Continental Gin Co. v. 
107 So. 209, 214 Ala. 224; Wagner 
Coal. & Coke Co. v. Gray, 270 S.W. 
721, 208 Ky. 152; Thrash v. Graver 
Corporation, 268 P. 718, 131 Ok]. 260; 
Hartford Accident & Indemnity Co. 
betel 17 S.W.(2d) 904, 159 Tenn. 
202. ‘ 


17. 


and 


Eaton, 


Thrash v. Graver Corporation, 


newly discovered evidence would like- 
ly change the result is peculiarly 
within the province of the commis- 
sion, since it- would have to pass up- 
on this evidence in the event a re- 
hearing were granted.” Thrash v. 
Graver Corporation, 268 P. 718, 131 
Okl1. 260. 


18. Continental Gin Co. v. Eaton, 
107 So. 209, 214 Ala. 224; Thrash v. 
Graver Corporation, 268 P. 718, 131 
Okl. 260; Hartford Accident & In- 
demnity Co. v. Miller, 249 P. 249, 68 
Utah 71. ; 


[a] Evidence held not cumulative. 
—Evidence offered to correct an er- 
roneous recollection of the commis- 
sioner as to a certain interview is not 
cumulative. Manning v. Woodiand 
Tobacco Co., 155 A. 61, 113 Conn. 282. 


19. Thrash v. Graver Corporation, 
268 P. 718, 131 Okl. 260. 


20. Manning v. Woodland Tobacco 
Co., 155 A. 61, 118 Conn. 282. 


21. Manning v. Woodland Tobacco 
Co., supra, 


22. Midwest Refining Co. Vv. 
George, 281 P. 1005, 41 Wyo. 55. 


[a] Rule applied where an em- 
ployee claiming permanent total dis- 
ability before final judgment award- 
ing compensation for permanent par- 
tial disability sought to reopen the 
case tor newly discovered evidence 
of a worse condition. Midwest Refin- 
i Co. v. George, 281 P. 1005, 41 Wyo. 


P. 619, 105 Kan. 63. 
25. Lombard v. Uhrich, 172 P. 32, 


102 Kan. 780. 


{a] Measure of damages.—Where 
employer, sued for injuries under em- 
ployers’ liability Taw, concedes sery- 
ant was injured by accident in slight 
measure at least, servant is entitled 
to recover damages for whatever in- 
jury he suffered so that newly dis- 
covered evidence going only to the 
measure of damages is not ground for 
new trial. Superior & Pittsburg Cop- 
per Co. v. Davidovich, 171 P. 127, 19 
Ariz. 402. 


26. Penn v. Swift & Co, 195 P:; 
620, 108 Kan. 336. : } 


27. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 9138, 159 N.W. 565, 
134 Minn. 113. 


28. Mahowald -v. Thompson-Star- 
rett Co., supra. 


29. Smith v. Independent Silo 2 
210 N.W. 624, 169 Minn. 96. ia 


30. Kempston v. Thompson-Star- 
reas Co., 206 N.Y.S. 646, 211 App.Div. 
31.. Kempston vy. 


Thompson-Star- 
rett Co., supra. . eas 


32. Kempston vy. 
rett Co., supra. 


33. Lane v. Industrial Commissi 
spire 156 N.E. 508, 24 Ohio “EDO. 


Thompson-Star- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 
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essary to a hearing of the case.34 A petition for re- 
hearing on the ground that the order, “is- incorrect 
on the facts of the case” sufficiently specifies the 
ground under a statute authorizing a rehearing where 
the findings of fact do not support the. order. 3 
Where the motion is based on the erounds of newly 
discovered evidence,*® the moving papers, must, on 
their face, disclose that the newly, discovered evi- 
dence will probably change the result.37 


[§ 1111] bi Time for Application. Where the 
time within which ‘the application for a rehearing 
or new trial must be made is fixed by the statute, 
there must be’ a compliance with the provisions of 
the act m this respect®§ and the new hearing will be 
denied where the application was made after the 
statutory period.®® . Ignorance of the time limit is no 
excuse for failure to comply with the statute;*° and 
the statutory period is not:extended by efforts of ap- 
plicant otherwise to procure relief from the adverse 
decision.*4,. Where the. statute requires the applica- 
tion to.be filed within a certain period after receiv- 
ing notice of the commission’s finding, the fact that 
the rehearing was sought within the specified time 
after receiving a misdirected. official notice is not 
sufficient if appleant had actual knowledge of the 
findings for a period longer than the statutory one.*? 
A statutory requirement that a motion for a new 
trial be filed within .a certain period after the ver- 
dict or decision is rendered applies to special find- 
ings of the jury in an action brought under the com- 
pensation act.*® Under a statute providing that the 
code of civil procedure applies to appeals taken in 
compensation proceedings and referring therein to 
motions for a new trial, such a motion in the compen- 
sation proceedings must be made within the time -re- 
quired in civil procedure.** A rule of the commis- 
sion limiting the time of filing a petition for rehear- 
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ing to a shorter period than that allowed by. statute 
is ineffective and void.*® A statutory provision that 
awards shall be final if no appeal is: taken within a 
specified time does: not preclude a rehearing of the 
case after that time under provisions for continuing 
jurisdiction to modify or change the award.*® . If the 
necessary authority has been conferred on it, the 
board, not being a court, is not restricted in its action 
by terms or return days,*? but may grant a rehearing 
when the interests of justice require it within the 
general limitations imposed by the act.*8 


[§ 1112] ¢. Notice of Hearing on Petition for Re- 
hearing. In the absence of a statutory requirement 
thereof, notice of the hearing on the petition for re- 
heating i is not necessary.*® 


[§ 1113] d. Hearing and Detennmecn of Appli- 
cation—(1) Hearing. There is no formal hearing on 
a motion for rehearing,®® and, when a petition for 
rehearing is pending, it is properly disposed of ex 
parte,°! for if the petition is denied the adverse par- 
ty has no cause for complaint,>* and, if granted, the 
parties are given notice of the rehearing.®® The 
question to be determined is whether justice will be 
subserved by permitting the rehearing.®* The mere 


- assurance to the commissioner of a party seeking a 


rehearing that he would produce other evidence 
would not afford a basis for reopening the proceed- 
ing;°> the actual production of such evidence should 
be required so that it may be determined whether it 
affords sufficient ground.®® A petition for rehear- 
ing for absence of witnesses should be denied where 
the materiality of their testimony is not shown.5? 
Denial of a petition based on the false testimony of 
a witness on the original hearing is proper when his 
testimony on the hearing of the petition for rehear- 
ing shows the falsity of his original testimony was 


34. Lane v. Industrial Commission 
of Ohio, supra. 


35. Southern California Edison Co. 
v. Industrial Accident Commission. of 
California, 248 P. 938, 78 Cal.App. 584. 


36. Newly discovered evidence as 
ground for rehearing generally see 
supra § 1109. 


37. Kempston v. Thompson-Star- 
rett Co., 206 N.Y.S. 646, 211 App. Diy, 
820.. 


[a] Rule applied.—An aniplogaris 
motion for rehearing on the ground 
of newly discovered evidence, in that 
the injured night watchman was em- 
ployed by another company to fire its 
boiler, -must be denied, where the 
moving papers did not show that the 
accident occurred while acting for 
such other. employer. Kempston v. 
Thompson-Starrett Co., 206 N.Y.S. 
646, 214 App.Div. 820. 


- 38. .Colo.—Tyler y. Hagerman, 291 
P. 1038, 88 Colo. 60. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 184 N.E: 510, 126 Ohio 
St. 174; State v. Industrial Commis- 
sion of Ohio, 174 N.E. 764, 123 Ohio 
St. 256; Elwell vy. Industrial Commis- 
sion, 168 N.E. 148,32 Ohio App. 390. 


Pa.—Dolan v. Commonwealth, 161 
A. 768, 106 Pa.Super. 

Utah.—Hartford Accident & In- 
demnity Co. v. Miller, 249 P. 249, 68 
Utah 71. 


Wyo.—Midwest ° Refining ‘Co. v. 


George, 281 P. 1005, 41 Wyo. 55. 

{a] Erroneous action will not be 
assumed. Ireland v. Shipley, (Md.) 
166 A. 593. 


[b] Validation of irregular order. 
—Commission’s order reopening case 
on its own motion did not validate 
irregularities in granting rehearing 
on claimant’s motion filed too late. 
Tyler v. Hagerman, 291 P. 1033, 88 
Colo. 60 


39. State v. Industrial Commis- 
sion of Ohio, 184 N.E. 510, 126 Ohio 
St. 174; State v. Industrial Commis- 
sion of Ohio, 174 N.E. 764, 123 Ohio 
St. 256; Elwell v. Industrial Com- 
mission, 168 “N.E.. 148, 32 Ohio App. 
390; Dolan v. Commonwealth, 161 A. 
763, 106 Pa.Super. 74; Hartford Ac- 
cident & Indemnity Co. v. Miller, 249 
P. 249, 68 Utah 71. 


40. Elwell v. Industrial Commis- 
sion, 168 N.E. 148, 32 Ohio App. 390. 


41. State v. Industrial Gommission 
or an: 184 N.E. 510, 126:Ohio St. 


42. State v. Industrial Commission 
ta: sie 174 _N.E. 764, 123 Ohio. St. 


43. Mickens v. Hill, 271 P. 279, 126 
Kan. 794. 


44. Standard Oil Co. of Indiana v. 
Buchanan, 271 P. 876, 39 Wyo. 372. 


45. Oklahoma Pipe Line Co. v. 
State Industrial Commission, 299 P. 
180, 149 Okl. 162: 


46. Beckman v. J. W. Oelerich & 
Son, 160 N.Y.S. 791, 174 App.Div. 353. 


Modification, amendment, and cor- 
rection of award generally see supra 
§§ 1087, 1088. 


47. Manley v. Lycoming Motors 
Corporation, 83 Pa.Super. 173. 


48. Manley v. Lycoming: Motors 
Corporation, supra (holding that a re- 
hearing may, under statute, be grant- 
ed after the period allowed for taking 
an appeal has expired). 


49. Pinyon Queen Mining Co. v. In- 
dustrial Commission of Utah, 204 jes 
323, 59 Utah 402.: 


50. Pinyon Queen Mining Co. In: 
dustrial Commission of Utah, 204 P: 
323, 59 Utah 402. 


51. Pinyon Queen Mining Co. v. In- 
dustrial Commission of Utah, supra. 


52. Pinyon Queen Mining Co. vy. 
Industrial Commission of Utah, su- 
pra. 


53. Pinyon Queen: Mining Co. v. 
Industrial Commission of Utah, su- 
pra. 


54. Berger v. Reynolds, 282 P. 143, 
139 Okl. 163; Thrash v. Graver Cor- 
poration, 268 P. 718, 131 Okl. 260. 


55. Manning v. Woodland Tobacco 
Cou, 155 VA. 61 113) "Conny? 282) 


56. Manning vy. Woodland Tobacco 
Co., supra. 


57. Nelson v. Industrial Accident 
ree pea 204 P. 23, 55 Cal.App. 
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immaterial.°& Under a statute giving the state 
treasurer the right, on showing probable cause, to 
have any compensation case reopened for retrial 
where the application is based on new evidenee, it 
is the duty of the court to determine whether the 
new evidence, if true, will have any bearing on the 
ease; and, if so, to reopen the case and let the truth 
be determined in a regular hearing.®® 


[§ 1114] (2) Order Granting or Refusing Rehear- 
ing or New Trial. A statement by the commission 
that it was without jurisdiction to reopen the case 
is in effect a denial of a petition for rehearing before 
it.6° An order regularly made granting a rehearing 
becomes final and conclusive on expiration of the 
time for review where no proceedings have been in- 
stituted to review it or set it aside.*! The effect of 
granting a rehearing, unless otherwise restricted or 
limited, is to vacate and set aside the prior order or 
judgment of the commission and try the case anew.®? 


[§ 1115] e. Vacation of Order. Under a statute 
giving the commission continuing jurisdiction over its 
orders, it may, on application of the compensation 


claimant for misapprehension of the facts, set aside” 


an order denying elaimant’s application for rehear- 
ing of an award denying compensation.® 


[§ 1116] 4. Proceedings on Rehearing or at New 
Trial—a. In General. Under a general application 
for a rehearing on specified grounds without limiting 
the issues raised by the request, the whole subject 
matter is reopened for further consideration and de- 
termination, and the issues raised are as broad as 
those raised in the original application for compen- 
sation.®4 On the rehearing of a case on application 
of the state treasurer based on new evidence the 
truth of the new evidence should not be determined 
on ex parte affidavits,°® but there must be a regular 
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hearing to determine the issue.®* 


[§ 1117] b. Evidence. On a rehearing of a com- 
pensation case the commission may consider evidence 
taken at the former hearing of the case,®7 and may 
limit the rehearing to the hearing of additional evi- 
dence introduced by applicant without again hear- 
ing the evidence of the other parties where appli- 
cant was present at the original hearing and cross- 
examined al] the witnesses.** Sworn testimony filed 
with the commission may be offered in evidence by 
letter on the rehearing of a compensation claim,®® 
and the commission must pass on its admissibility.7° 
Evidence which is not new and does not conflict with 
the evidence on which the former, award was based 
is not sufficient to justify a change of the award.” 


{[§ 1118] c. Award. Where the board or commis- 
sion grants an award, it may, on a subsequent rehear- 
ing, reverse or rescind it.72 The order on rehearing 
has the same legal effect as an original finding or 
award of the commission,"* and this is so, although 
the later order is in direct variance with the previ- 
ous order in the ease™* and although it was made 


.without any additional evidence being introduced and 


without any change in the conditions being shown,** 
provided either party applies for a rehearing as pro- 
vided in the rules of the commission.7& — 


[§ 1119] d. Objections. Objection to a rehearing 
of a compensation case which the commission had no 
jurisdiction to make may be taken after the second 
hearing on the merits and after final decision there- 
ons 


[§ 1120] 5. Successive Applications. Although it 
has been held that an aggrieved party has the same 
right to move against an order or judgment render- 
ed on rehearing on the merits as he had to move 
against the original one,*?® in some jurisdictions the 


58. National Malleable Castings 
Co. v. Industrial Commission, 137 N. 
EB. 520, 306 Ill. 146. 


[a] MIllustration.—Denial of a pe- 
tition for rehearing. on the ground 
that a witness who ‘testified on the 
hearing before the commission that 
he saw boards fall and strike the em- 
ployee had testified falsely is not er- 
ror, in view of his affidavit and tes- 
timony on the hearing of the petition 
that he did not actually see the boards 
fall but that the injured employee 
was stooping down, and told the wit- 
ness that he was hurt, and the boards 
were all about the employee, showing 
that they must have fallen. Nation- 
al Malleable Castings Co. v. Indus- 
trial Commission, 137 N.E. 520, 306 
Ill. 146. 


59. Marsh v. Aljoe, 284 P. 260, 41 
Wyo. 220. 
60. Doby v. Miami Trust Co., 5 P. 


(2d) 187, 39 Ariz. 228. 


61. Oklahoma Pipe Line Co. v. 
State Industrial Commission, 299 P. 
180, 149 Okl. 162. 


62. Carter v. Industrial Commis- 
sion, 290 P. 776, 76 Utah 520. 


63. Standard Sanitary Mfg. Co. v. 
Industrial Accident Commission, 282 
P. 948, 208 Cal. 532. 


64. Great Western Power Co. of 
‘California v. Industrial Commission 
of California, 218 P. 1009, 191 Cal. 
724. 


[a] Rule applied.— Where the 
commission held the parents of dece- 
dent dependent but held that his 
brothers and sisters were not depend- 
ent and the employer moved for a re- 
hearing on specified grounds without 
limiting the issues raised by such re- 
quest, the issues raised were not 
limited to reconsideration of the 
award in favor of the parents, but 
extended to reconsideration of ques- 
tion of dependency of the brothers 
and sisters. Great Western Power 
Co. of California v. Industrial Acci- 
dent Commission of California, 218 
P. 1009, 191 Cal. 724. 


65. Marsh v. Aljoe, 284 P. 260, 41 
Wyo: 220. 


66. Marsh v. Aljoe, supra. 


67. Klumpp v. Industrial Accident 
oe ded 291 P. 456, 107 Cal.App. 


68. Pruitt v. Industrial Accident 
Commission of California, 209 P. 31, 
189 Cal. 459. 


69. State v. Industrial Commission 
of Ohio, 166 N.E. 893, 121 Ohio St. 41. 


--70. State v. Industrial Commissio 
of Ohio, supra. 


71. U. S. Fidelity & Guaranty Co. 
v. Industrial Accident Commission of 


California, (Cal.App.) 23 P.(2d) 306. 


72. De Salvo v. Jenkins, 199 N.Y.S. 
843, 205 App.Div. 198 [aff 147 N.E. 
182, 5239 N.Y. 531). 


73. Liddell v. State » Industrial 
Commission, 259 P. 265, 126: Okl. 235. 

74. Liddell v. State Industrial 
Commission, supra. 

75. Liddell vs State Industrial 
Commission, supra. ; 

76. Liddell v. 


. State Industrial 
Commission, supra. 


77. Gravitt v. Georgia Casualty 
Co., 123 S.H. 897, 158 Ga. 613 [answers 
conformed to (App.) 124 S.E. 198]: 


78. Carter v. Industrial Commis- 
sion, 290 P. 776, 76 Utah 520. 


[a] Reason for and discussion of 
rule.—‘‘The effect of granting the 
rehearing, unless’ otherwise restrict- 
ed or limited, was to vacate and set 
aside the prior order or judgment of 
the commission and try the case anew. 
Whatever order on such rehearing 
was made, whether on the same: or 
different conclusions theretofore ar- 
rived at, was, in effect, a new order or 
judgment, again analogous to a judg- 
ment rendered on a new or retrial of 
a cause in a judicial proceeding, 
against which the aggrieved. or de- 
feated party had the right to move 
or apply for a new trial or rehearing 
to the same extent as he had against 
the first order or judgment. Thus 
when the commission without re- 
striction granted the first rehearing, 
it in effect set aside and vacated its 
first order or judgment, and when it 
on rehearing: heard the case anew; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rule is that not more than one rehearing before the 
commission can be had in a compensation case by a 
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person aggrieved,’® and the act of the commission in 


granting a second rehearing is functus officio.®° 
Where, however, the commission has granted a re- 
hearing, and upon such rehearing has made a differ- 
ent order than its original order and against the par- 
ty in whose favor the first order was made, the party 
aggrieved by the second order has the right to make 
one application for a rehearing.*! Where a second 
rehearing is authorized, the commission may there- 
on adopt the prior findings made if they sufficiently 
reflect all of the material facts as disclosed by the 
evidence, and make a new order or render a new 


the order or judgment rendered by 
it on the rehearing or retrial became 
a new order or judgment against 
which the defeated party had the 
right, if timely applied for, to move 
for a new trial or rehearing, and if 
sufficient grounds therefor were made 
to appear to warrant the granting of 
the rehearing, the commission was 
authorized and justified in granting it 
otherwise was required to refuse it.” 
Carter v. Industrial Commission, 290 
P. 776, 783, 76 Utah 520. 


79. Mustain v. State Industrial Ac- 
cident Commission, 19 P.(2d) 1031, 
136 Cal.App. 447; Crowe Glass Co. v. 
Industrial Accident Commission, 258 
P. 130, 84 Cal.App. 287. See Ken- 
tucky Wagon Mfg. Co. v. Esters, 297 
S.W. 811, 221 Ky. 63 (second motion 
to rehear case was too late, where no 
appeal was taken from denial of first 
motion). 


[a] Thus, under statutes provid- 
ing that any person aggrieved by the 
final award may apply for a rehear- 
ing, and providing further that, with- 
in a specified period after denial of 
a petition for rehearing or after ren- 
dition of decision on rehearing, any 
party affected thereby may appeal to 
the courts, only one rehearing is con- 
templated. Crowe Glass Co. v. In- 
dustrial Accident Commission, 258 P. 
130, 84 Cal.App. 287. 


[b] Reason for rule.—‘If it could 
be held that an applicant is entitled 
to more than one rehearing it would 
follow that the employer and insur- 
ance carrier would likewise be so en- 
titled, as the act would have to be 
given a uniform operation. If such 
right existed, an employer or insur- 
ance carrier, if they felt aggrieved 
upon a decision on rehearing, could 
again invoke the commission’s juris- 
diction to grant a second rehearing 
and so on indefinitely. On the other 
hand, where an award had been re- 
fused an applicant and a rehearing 
denied, he could again apply for a 
rehearing, which could be granted or 
denied and so on ad infinitum. Under 
such a practice there would be no 
end to the litigation, as no time, how- 
ever great, would operate to bar suc- 
cessive applications provided only 
that they were applied for in season- 
able time. Such a construction would 
lead to legal chaos.” Crowe Glass Co. 
v. Industrial Accident Commission, 
258 P. 130, 138, 84 Cal.App. 287. 


80. Crowe Glass Co. v. Industrial 
Accident Commission, supra. 


81. Dalsheim v. Industrial Acci- 
dent Commission, 8 P.(2d) 840, 215 
Cal. 107; Brunau v. Industrial Acci- 
dent Commission, (Cal.App.) 26 P. 
(2d) 672. 


[a] “In other words, while there 
might be a limitation to the granting 
by the commission of two petitions 
for rehearing to the same party, sec- 
tions 64, 65, and,67 of the Workmen’s 


pellate court.®® 


Compensation Act (St. 1917, pp 873- 
875) should be construed to allow a 
rehearing of a decision which was 
rendered after a motion for rehear- 
ing had been granted, if upon such 
first rehearing the first decision ren- 
dered was reversed or a totally dif- 
ferent decision rendered against the 
petitioner filing the second petition 
for rehearing, after such petitioner 
for such second rehearing had been 
successful in securing an award in his 
favor upon the original hearing.” 
Brunau vy. Industrial Accident Com- 
mission, (Cal.App.) 26 P.(2d) 672. 


82. Carter v. Industrial Commis- 
sion, 290 P. 776, 76 Utah 520. 


83. See statutory provisions; 
eases infra this note. 


[a] Discussion.—‘The basic prin- 
ciples of all of them [workmen’s com- 
pensation acts} are the.same but they 
are by no means similar in the meth- 
ods provided for administering the 
act. In most of the States the act 
makes some provision for a court re- 
view of the decisions of the board, 
though their provisions in this re- 
spect are very dissimilar, and in a 
few States no express provision is 
made for a court review of the action 
of the board.” Courter v. Simpson 
cope Co., 106 N.E. 350, 264 Ill. 488, 
492, 


{b] In Illinois ‘one method of re- 
view provided, and the one here fol- 
lowed, is suing out of the circuit 
court a writ of certiorari to the In- 
dustrial Board. The circuit court-in 
that proceeding has power to review 
only questions of law presented by 
the record. The judgments and or- 
ders of the circuit court in such cases 
may be reviewed by the Supreme 
Court By writ of error if the judge 
of the circuit court shall make a cer- 
tificate stating the case is a proper 
one to be reviewed, or in case the eir- 
cuit certifies the case is not a proper 
one to be reviewed, the Supreme 
Court may, in its discretion, order a 
writ of error to issue.” Munn. v. 
State Industrial Bd., 113 N.E. 110, 111, 
274 Ill. 70. 


[c] In Wisconsin (1) review is 
had by an action against the commis- 
sion, to which the adverse party must 
be made defendant, and which must 
be begun in the circuit court for Dane 
County; a complaint stating the 
grounds for which review is sought 
must be served with the summons, 
and service on the secretary of the 
commission or on any member of the 
commission will be deemed completed 
service. Acts (1913) c 599; Ham- 
mond-Chandler Lumber Co. v. State 
Industrial Commn., 158 N.W. 292, 163 
Wis. 596. (2) The language of this 
act. to the effect that service on the 
industrial commission in a specified 
way will be deemed a completed serv- 
ice relates only to service on the com- 
mission. _Hammond-Chandler , Lum- 


and 
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judgment accordingly whether it be to the same or 
different effect than the original one,*? 


[§ 1121] R. Review*—1. Nature and Form of 
Remedy—a. In General. The statutes ordinarily ex- 
pressly provide for a court review of the award of 
the commission or industrial board, although the pro- 
eedure authorized is quite dissimilar.** 
of the acts provision is made for the entry of a decree 
or judgment by a specified court on the award of the 
commission, from which decree an appeal or writ of 
error will lie.8* By other acts provision is made for 
a direct review of the commission’s award, by an ap- 


By some 


Where the compensation act pro- 


ber Co. v. State Industrial Commn., 
supra. (3) The requirement of the 
act that the adverse party shall be 
joined as a defendant with the in- 
dustrial commission, by necessary im- 
plication, requires service of the 
summons to be made on such party, 
and that he be accorded all the rights 
of a defendant in an action. Ham- 
mond-Chandler Lumber Co. v. State 
Industrial Commn., supra. 


[d] Choice of method.—Claimant, 
insured, and insurer must be advised 
whether Industrial Commission, in 
reviewing award, is proceeding under 
statute permitting dissatisfied party 
to file motion for review or on com- 
mission’s own motion (C. L. §§ 4471, 
4484). Tyler v. Hagerman, 291 P. 
10338, 88 Colo. 60. 


84. See statutory provisions. 


[a] In Massachusetts (1) under 
St. (1911) pt 3 § 11, as amended by 
St. (1912) ¢ 571 § 14, there can be no 
appeal from a decree of the superior 
court where it is based on the deci- 
sion of an arbitration committee. 
Young v. Duncan, 106 N-E. 1, 215 
Mass. 346. (2) “Although a proceed- 
ing under the workmen’s compensa- 
tion act is not an equity cause, the 
practice, speaking broadly, follows 
that prevailing in equity and not that 
in law.” Pigeon’s Case, 102 N.E. 932, 
216 Mass. 51, 54, Ann.Cas.1915A. 737. 
To same effect In re American Mut. 
Liability Ins. Co., 102 N.E. 693, 215 
Mass. 480, Ann.Cas.1914D 372. (3) 
“Workmen’s compensation act as 
amended-by St. 1912, c. 571, § 14, ‘that 
there shall be no appeal from a decree 
based upon an order or decision of 
the board which has not been present- 
ed to the court within ten days after 
the notice of the filing thereof by the 
board.’ This does not mean that the 
case must be actually brought to the 
attention of a judge of the Superior 
Court within that time. It is a com- 
pliance with the statute if the requir- 
ed papers are presented to the court 
in the sense of being filed as a part 
of its records. The case.is here right- 
ly.” In re McPhee, 109 N.E. 633, 222 
Mass. 1, 2. 


85. See statutory provisions; 
cases infra this note. 


[a] In Georgia, by provision of 
the compensation act, an award of 
the industrial commission may be re- 
viewed by way of appeal to the su- 
perior court, and the judgment of 
the superior court may be reviewed 
by writ of error to the court of ap- 
peals. See Macon v. U. S. Fidelity 
and Guaranty Co., 154 S.E. 702, 41 
Ga.App. 774 (discussing the various 
methods of review). 


{b] In New Jersey the form of 
remedy to review compensation pro- 
ceedings has been different at differ- 
ent times depending on the provisions 
of the statutes in effect at the time 
that. the. review happened to be 


and 
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vides for the review of the decisions of a compensa- 
tion commission, such review may be limited by the 
express terms of the compensation act itself or by 
necessary implication;’® and where the compensa- 
tion act prescribes a particular method for the re- 
view of the orders or decrees of compensation com- 
missions, that method may be the exclusive method 
of review.** Under some statutory provisions pre- 
seribing the.manner in which the review of compen- 
sation awards may be had, the awards of a compen- 
sation commission may be reviewed in the same man- 
ner and to the same extent as if they were judgments 
of a court.§® In any event, it is held that the au- 
thority of the courts in reviewing the decisions of 
compensation boards must be found in the compen- 
sation statute.®® 


Applicability of rules governing civil cases gen- 
erally. Although under a compensation act which 


specifically provides that. any order made by.a court : 


in the hearing of a compensation case shall be re- 
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viewable by the state‘sitpreme court, on proceedings 
in error in the mannér prescribed by the code of 
civil procedure it is held that, except as otherwise 
provided by statute, the rules of procedure on ap- 
peal governing in ordinary civil cases should be ap- 
plied in ‘eases under the Workmen’s Compensation 
Act;®° in the absence of specific statutory provisions 
authorizing such mode of review awards of compen- 
sation commissions may not be reviewed under pro: 
visions of a civil code governing the review of mat- 
ters other than compensation awards.®! Moreover, 
where the compensation acts are comprehensive stat- 
utes which specifically prescribe their own proce- 
dure for the review of awards by compensation 
boards, the statutory mode of review may be exclu- 
sive, and the reviewing tribunal is not warranted 
in borrowing rules from a civil code to supplement 
the mode prescribed by the compensation acts for 
compensation cases where those rules are not found 


‘in the compensation statutes themselves.®? 


sought, and in adverting to the dif- 
ferent methods in force at different 
times it has been said: ‘‘By chapter 
149 of the Laws of 1918 (P. L. p. 429 
{[Comp. St. Supp. § **236—42 et seq.]) 
the original jurisdiction was trans- 
ferred to the Workmen’s Compensa- 
tion Bureau; and by section 19 of 
that act (Comp. St. Supp. § **236—60) 
an appeal could be taken to the Court 
of Common Pleas of the county in 
which hearing was held.’ That sec- 
tion was amended in 1919 (P. L. p. 
200) and again in 1921 (P. L. p. 734) 
but without any change in this lan- 
guage (Comp. St. Supp. § **236—60). 
In 1931, however (P. L. p. 1217, c. 388) 
section 19, which was rather lengthy, 
was amended to read thus: ‘19. Any 
judgment of the Workmen’s Compen- 
sation Bureau shall be reviewable by 
certiorari only.’ That act was ap- 
proved June 30, 1931, to take effect 
immediately, and remained in force 
until March 21, 1932, on which date 
a further amendment of section 19 
was approved, being chapter 25 of the 
Laws. of 1932 (P. L.. p 38. [Comp. St. 
Supp. § **236—60]). This amendment 
restored the appeal to the common 
pleas, but, instead of designating the 
county where the hearing had been 
held, the language is as follows: 
‘Hither party may appeal .. . fe 
the Court of Common Pleas of the 
county in which such accident oc- 
curred, by filing with the secretary of 
said bureau, and with the clerk of the 
county where such accident occurred, 
a notice of appeal. . ? Section 
2 provides that all acts or parts of 
acts inconsistent therewith are here- 
by repealed, and that said act shall 
take effect immediately. ‘This lan- 
guage seems to be. perfectly plain; 
and we find ourselves unable to es- 
eape from the conclusion that its only 
legitimate effect is to countenance an 
appeal in cases wherein the accident 
occurred in some county of this state, 
and not in other cases. By the act 
of 1931, the appeal was wiped out 
altogether and a direct jurisdiction 
in certiorari substituted. Then by 
the act of 1932, certiorari as a pri- 
mary remedy was in turn abrogated 
so far as the Legislature had power 
so to do, and appeal provided in cases 
where the accident had occurred in 
some county of this state.” Frank 
Desiderio Sons, Ine. v. Blunt, (Sup.) 
167 A. 29, 30. 


#6. Bergerson v. State Industrial 
Accident Commission, 253 P. 1052, 121 


Or. 314; Liimatainen v. State Indus- 
trial Accident Commission, 246 P. 741, 
118 Or. 260; Butterfield. v. State In- 
dustrial Accident Commission, 223 P. 
941, 111 Or. 149, 226 P. 216. 


[a] That procedure is peculiar to 
compensation act immaterial.—The 
mere fact that the review procedure 
provided for by the compensation acts 
is peculiar to the act does not ren- 
der the procedure invalid. Butter- 
field v. State Industrial Accident 
Commission, 223 P. 941, 111 Or. 149, 
226.P. 216. 


87. Macon. v. U. 8. Fidelity & 
CTRL Co., 154 S.E. 702, 41 Ga.App. 


[a] As indicated by consistency 
of method prescribed and right con- 
ferred on reviewing tribunal.—Where 
the method prescribed, and the re- 
stricted right of review conferred 
upon the specified reviewing: court, 
are consistent with no other statu- 
tory method of reviewing a judgment 
of an inferior tribunal, it is held that 
the right of a dissatisfied person to 
complain of an order or decree of a 
compensation commission is restrict- 
ed to the specified. method of review 
by the clear intention of the legis- 
lative body, and this notwithstanding 
the absence of express language re- 
stricting the dissatisfied party to the 
statutory. mode of review. Macon y. 
U. S. HKidelity & Guaranty. Co., 154 S. 
E. 702, 41. Ga.App. 774. : 


88. Doby v. Miami Trust Co., 5 P. 
(2d) ‘187, 39 Ariz, 228. 


[a] Scope and extent of review 
discussed.—In discussing the scope 
and extent of review in the case of 
proceedings before a compensation 
commission the supreme court of 
Arizona said: ‘In passing upon 
awards of compensation made by the 
commission and brought before us for 
review in the statutory manner, we 
have repeatedly and consistently held 
that its decisions in quéstions of fact 
are entitled to the same respect as is 
the verdict of a jury or the findings 
of fact of.a trial court, and we review 
those awards in the manner and to 
the same; extent that we would review 
a judgment of the superior court. 
. . . But this implies necessarily 
that, if we are to give to the awards 
of the commission the credit which 
we do to the judgments of a trial 
court, the commission in making 
those awards is bound by the same 


Co., supra, ry 


fundamental principles of law and 
justice as are the courts, and the first 
principle applicable is that in con- 
sidering an application for compensa- 
tion it must act judicially, and in no 
sense as a partisan.” Doby v. Miami 
Trust Co., (Ariz.) 5 P.(2d) 187, 190. 


89. Ford v. A. E. Dick Co., 1385 A. 
9038, 288 Pa. 140; Woldberg v. Indus- 
trial Commission of Utah, 279 P. 609, 
74 Utah 309, 315. 


“The _ workmen’s compensation 
scheme is purely statutory, and the 
act provides a plain, speedy and ade- 
quate method of review.” Woldberg 
v. Industrial Commission of Utah, su- 
pra. 


90. Standard Oil Co. of Indiana v. 
Buchanan, 271 P. 876, 39 Wyo. 372. 


[a] “To hold otherwise would 
seem to lead to judicial legislation.” 


Standard Oil Co. of Indiana vy. 
Buchanan 271. P. 876, 877, 39 Wyo. 
91. Bowes vy. Industrial Commis- 


POM oe Ohio, 174 N.E. 357, 123 Ohio 


St. 

[a] Illustration—A general code 
providing for a review of an order of 
an industrial commission with refer- 
ence to its acts or orders under a so2 
called ‘‘Safety Code” does not author- 
ize review of an award of the same 
commission under a workmen’s com- 
pensation act. Bowes vy. Industrial 
Commission of Ohio, 174 N.E. 357, 123 
Ohio St. 155. , = 


$2. Willis v. Skelly. Oil Co., 11 P. 
(2d) 980, 982, 1385 Kan. 543; Fougnie 
v. Wilbert. & Schreeb Coal Co:, 286-P. 
396, 130 Kan. 410; Doss v. Cornelison 
& Kelly, 261.P. 584, 124 Kan. 631; Indi- 
har..v. Western Coal & Mining Co., 
241.P. 448, 119 Kan. 748. : 


“Phe procedure adopted by the trial 
court was in accord with the civil 
procedure but the Legislature has 
seen fit’ to disregard the rules and 
methods of civil précedure and to 
substitute a system of its own which 
is undoubtedly. intended to be com- 
plete in itself.” Willis.v. Skelly Oil 


[a] Rules governing judgments 
and new trials in civil Eye a gen- 
erally inapplicable.—Ordinarily rules 
of procedure provided by a civil code 
for new trials and judgments do not 
apply to proceedings to review a judg- 
ment under the Workmen’s Compen- 
sation Act. Doss y. Cornelison & 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Jurisdiction of commission as determining exist- 
ence of remedy. The decision of an administrative 
board is binding only when it is acting within its 
powers, ee it acts without jurisdiction a rem- 
edy may be had through the courts.°* Where a com- 
pensation commission declines to review a proceed- 
ing because of the commission’s erroneous belief that 
it is without jurisdiction to entertain such review, 
rather than in the exercise of its discretion, the par- 
ty seeking such review may be entitled to a judicial 
review.°# 


Reviewable as law case. Under statutory provi- 
sions prescribing the manner in which compensation 
cases shall be filed, heard, and appealed, and permit- 
ting claimant to file his petition as “an original pe- 
tition in either the Cirenuit, Criminal or Chancery 
Court,” it is held that the proceedings are review- 
able as law cases regardless of whether they were 
heard in the circuit court, the criminal court, or the 
chancery court.°®° 


Kelly, 261 P. 584, 124 Kan. 631; Indi- 
Western Coal & 
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Mining Co., 
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Successive reviews. Under provisions of the com- 
pensation acts permitting reviewing courts to mod- 
ify awards of compensation before final payment 
thereof, it has been held that there may be successive 
reviews of the awards made in a particular case.?°® 


Purpose of provisions authorizing modification of 
award on review.®’ Where provisions of compensa- 
tion acts in authorizing the review of awards of 
compensation also authorize the modification of such 
awards, it is held that the purpose of such provisions 
is to permit an increase, decrease, or termination of 
the particular award under consideration, because of 
a change in the physical ‘condition of the workman, 
rather than to correct errors made in fixing the 
amount of the original award.°® 


[§ 1122] b. Appeal. An appeal from the deci- 
sions of a compensation commission may not be had 
unless granted by the express terms of the compensa- 
tion acts or by necessary implication therefrom.°® 


Final jurisdiction must rest some- 
where. The court.can not by 


Indihar  v. 
241 P. 


har v. Western Coal & Mining Co., 241 
P. 448, 119 Kan. 748. 


93. Uphoff v. State Industrial Bd., 
PLL NEL. 128,'271 DT. 312,,.0.R-A5191 6H 
329, Ann.Cas.1917D :1; Courter v. 
Simpson Constr. Co., 106 N.E. 350, 264 
Ill. 488; Borgnis v. Falk County, 133 
rious 209, 147 Wis. 327, 87 L.R.A.N.S. 

89. 


[a]. Abolition of commission and 
substitution of new body.—The fact 
that, after appeal is taken from the 
award of the workmen’s compensa- 
tion commission, such commission is 
superseded by the industrial com- 
mission does not affect any of the 
questions involved. Carroll v. Knick- 
grppoker Ice Co., 113 N.E. 507, 218. N. 
¥%y 5 


94. Industrial Commission of Colo- 
peep v. Lockard, 3 P.(2d) 416, 89 Colo. 
428. 


{a] Bule applied.—Where the in- 
dustrial commission does not enter- 
tain a claimant’s petition for the re- 
view of a proceeding before a com- 
missioner because of the commis- 
sion’s erroneous belief that it is with- 
out jurisdiction, claimant is entitled 
to a judicial review. Industrial Com- 
mission of Colorado v. Lockard, 3 P. 
(2d) 416, 89 Colo. 428. 


95. Bailey v. American Glanzstoff 
Corporation, 42 S.W.(2d) 347, 163 
Tenn. 206. 


[a] Rules governing divorce cases 
in chancery court inapplicable.— 
Rules governing the review of divorce 
cases which are heard in the chancery 
court are inapplicable to the review 
of compensation cases where the pro- 
cedure for the review of both classes 
of cases is separately and specifical- 
ly prescribed by entirely different 
statutes which regulate the matter in 
either case. Bailey v. American 
Glanzstoff Corporation, 42 °S.W.(2d) 
347, 163 Tenn. 206. 


96. Indihar v. Western Coal & Min- 
ing Co., 241 P. 448, 119 Kan. 748; 
Corvi v. Crowe Coal & Mining Co., 
237 P. 1056, 119 Kan. 244. 


_f{a] MDlustration.—A compensation 
act which provides that at any time 
before final payment of an award the 
award may be reviewed, and, if the 
reviewing court shall find that the in- 
capacity of the workman has in- 
creased, the award may be modified 
accordingly, has been held to author- 
ize a review and modification of an 
award which haS been previously re- 


, 


448, 119 Kan. 748; Corvi v. Crowe 
Coal & Mining Co., 287 P. 1056, 119 
Kan. 244, 


97. Increase, diminution, or ter- 
mination of compensation generally 
see infra §§ 1381 et seq. 


98. Independence Indemnity Co. v. 
White; (Tex.Commn.App.) 27 S.W. 
(2d) 529, 531. 


“Sections of the various Workmen’s 
Compensation Acts, which authorize 
a review of awards on the application 
of one of the interested parties and 
providing that such awards. may be 
modified on such review, are not in- 
tended to afford a method of correct- 
ing errors made in fixing the amount 
of the original awards, but are de- 
signed to afford a means of enabling 
an employer or the employee to ob- 
tain an increase, decrease, or termina- 
tion of awards because of a change in 
the workman’s physical condition oc- 
curring subsequent to the entry of 
the original awards.” Independence 
Indemnity Co. v. White, supra. 


{a] Change in physical condition 
essential.—(1) “It is only when there 
has been a change in the claimant’s 
physical condition. since the first 
award that. the board.may change or 
modify its order awarding or denying 
compensation.”’ Independence’ _In- 
demnity Co. v.. White, (Tex.Commn. 
App.) )12.7.8.¥.(20), 5295 5315.52). “In 
order that a second or increased 
award may be made, the claimant 
must affirmatively show that the dis- 
abilities suffered by him have in- 
creased after the first award was 
made so that a second one is justi- 
fied.”’” Indenendence Indemnity Co. v. 
White, supra, 


99. Lyons v. Industrial Commis- 
sion, 180 N.E. 273, 42 Ohio App. 132; 
Police v. Industrial. Commission of 
Ohio, 15 Ohio N.P.N.S. 577; Liima- 
tainen v. State Industrial Accident 
Commission, 246.P. 741, 118 Or. 260; 
Butterfield v. State Industrial Acci- 
dent Commission, 223 P. 941, 226 P. 
216, 111 Or. 149; Chebat v. State In- 
dustrial Accident Commission, 212 P. 
792, 106 Or. 660; Smith vy. State In- 
dustrial Accident Commission, 208 P. 
746, 104 Or. 640; Rodriguez v. Work- 
pak Relief Commn., 28 Porto Rico 
596. E 


[a] Discussion.—‘‘There is never 
a right of appeal unless it is con- 
ferred by statute. -There are many 
matters in which there is no appeal. 


construction enlarge the right of ap- 
peal. The language of the statute 
should be fairly construed and‘ an 
appeal entertained only where the 
case comes fairly within the lan- 
guage of the statute when the lan- 
guage has been fairly interpreted and 
construed.” Police v. Industrial Com- 
em ch of Ohio, 15 Ohio N.P.N.S. 577, 


[b] Other statements.—(1) “From 
special proceedings of this character 
appeal will not lie unless granted by 
the express terms of the statute or 
by necessary implication.” Smith v. 
State Industrial Accident Commis- 
sion, 208 P. 746, 748, 104 Or. 640 [quot 
Liimatainen vy. State Industrial Acci- 
dent Commission, 246 P. 741, 747, 118 
Or. 260]. (2) “The right of appeal 
does not depend upon whether the de- 
termination appealed from involves 
the exercise of discretion by the 
tribunal rendering the decision, but 
upon the statute creating the right 
to appeal, and if such right is not 
given by the statute it does not ex- 
ist.” Chebat v. State Industrial Ac- 
cident Commission, 212 P. 792, 795, 
106 Or. 660. 


{[c] Statutory rather than consti- 
tutional right.—The right of appeal 
is a statutory privilege and not a con- 
stitutional right. Rodriguez v. Work- 
me Relief Commn., 28 Porto Rico 


{d] Unconstitutionality of statute 
does not create right to appeal._—‘It 
is claimed that the legislation involv- 
ed is unconstitutional. Even if an 
affirmative finding on this point did 
not deprive the plaintiff in error of 
the right to assert any claim even 
before the commission, it certainly 
could not be effective to create an 
appeal where none is provided by law. 
Arguments in support of the position 
of the plaintiff in error might well be 
addressed to the Legislature, but can- 
not be considered by a court, which 
is, of course, a nonlegislative tribu- 
nal.” Lyons v. Industrial Commis- 
sion, (Ohio App.) 180 N.E. 273, 274. 


[e] Appeal confined to matters 
mentioned in schedule.—Under a com- 
pensation act authorizing an appeal 
from the award of a compensation 
board and requiring that the award 
be “in accordance with the schedule 
of compensation set forth in this act,” 
it was said: “We are of the opinion 
that it was the intent of the Legis- 
lature: to limit. the-right of appeal to 
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Thus, under a statute providing that, except in case 
where the board denies the right of a claimant to par- 
ticipate in a compensation insurance fund and bases 
such denial on specific grounds that the decision of 
the compensation board shall have full power and au- 
thority to hear and determine all questions within its 
jurisdiction, and that its decision thereon shall be 
final, there can be no appeal from a decision of the 
compensation board unless the decision falls within 
the exception specified in the statute. Similarly, 
under a compensation act providing that appeals 
from the decision of a compensation commission shall 
be allowed only when the commission shall have de- 
cided that no accident has occurred for which com- 
pensation is provided in the act, no appeal will lie 
from a decision of the board to a different effect.? 


Appeal from court decision. The only appeal 
available from the judgment of a court in a compen- 
sation case is that which is provided by the compen- 
sation act.2 Where an injured employee is dissat- 
isfied with the period of compensation as fixed in a 
judgment on a suit for compensation, his remedy may 


be under the provisions of some compensation ag¢ts 


by way of appeal.# 


Exclusiveness of remedy. Where a compensation 
act specifically provides that the judgment or decrees 
of a compensation commission may be reviewed by 
appeal, it is held that such method of review is ex- 
clusive, particularly where such legislative intent is 
apparent from the whole statute, and this notwith- 
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standing the omission therefrom of express words 
limiting the method of review to that of appeal.* 
Where the compensation act provides that judgments 
in compensation cases are to be reviewed by certiora- 
ri and no provision is made for appeal, it is held 
that there cannot be a review of such judgments by 
way of appeal,® and, of course, where review by way 
of certiorari is, by provision of the compensation 
act, substituted for review by way of appeal in 
compensation cases, they are not reviewable by way 
of appeal.?’ Where a compensation act provides that 
an interested party who is not willing and does not 
consent to abide by the final ruling and decision of a 
compensation board on any disputed claim may sue 
on such claim in a court of competent jurisdiction, 
and that the court shall decide thé issues instead of 
the board, it is held that this right to sue is by way 
of appeal from the final decision of the board.® 


Nature of remedy. Although provisions in a com- 
pensation act authorizing the review of compensa- 
tion proceedings may be construed from the whole 
act to be a review in the nature of an appeal,® where 


‘the compensation commission is regarded merely as 


an administrative medium of the state rather than 
as a judicial body the so-called remedy of “appeal” 
provided by the compensation acts, from the de- 
cisions of the commission to a court, is actually a part 
of the original proceedings rather than appellate pro- 
cedure.t° Appeals from the decisions of workmen’s 
compensation boards under some compensation acts 


decisions in respect to the right to 
secure compensation for injuries, the 
amount of such compensation, its du- 
ration, the beneficiaries to whom it 
should be paid, and the other kindred 
matters mentioned in the schedule. 
- . . We are not prepared to say 
that cases may not arise wherein an 
arbitrary act or decision of the com- 
mission on matters outside the pur- 
view of the schedule may be reached 
by some appropriate proceeding, but 
we do not believe that such matters 
can be reached by appeal.” Smith vy. 
State Industrial Accident Commis- 
sion, 208 P. 746, 749, 104 Or. 640. 


[f] Occupational disease-——Where 
a@ compensation act authorizes pay- 
ment of compensation for disability 
or death of an employee by occupa- 
tional disease, but omits provisions 
for the appeal from the decision of a 
compensation commission in such 
cases, there can be no appeal from a 
decision of the commission disallow- 
ing the claim for compensation in a 
particular case. Lyons v. Industrial 
Commission, (Ohio App.) 180 N.E. 
273. 


1. Police v. Industrial Commission 
of Ohio, 15 Ohio N.P.N.S. 577. 


[a] Illustration.—Where an award 
has been made to claimant by the 
board, there can be no appeal based 
on dissatisfaction with the amount 
of the award. Police v. Industrial 
Commission of Ohio, 15 Ohio N.P.N.S. 
51%. 


2 Rodriguez vy. Workmen’s Relief 
Commn., 28 Porto Rico 596. 


[a]. Thus, where the commission 
denied a petition for compensation on 
the ground that the petitioner did not 
depend exclusively on the earnings 
of the injured person as required by 
the compensation act, it was held 
that there could be no appeal. Rodri- 


guez v. Workmen’s Relief Commn., 28 
Porto Rico 596. 


3 Cargeme vy. Alberta Coal & Min- 
ing Co., (Alta.) 6 Dom.L.R. 231, 5 A. 
LR. 173, 22 West.L:R. 68, 2 West. 
Whkiy. 1058. ; ; 


4. Brown v. Leard, 131 So. $11, 15 
La.App. 298. 


5. Macon v. U. S. Fidelity & Guar- 
anty Co., 154 S.E. 702, 41 Ga.App. 774. 


[a] Ilustration.—Under a com- 
pensation act specifically providing 
that a dissatisfied party may procure 
a review of the award of a compensa- 
tion commission by way of appeal to 
the superior court, it has been held 
that, notwithstanding the absence 
from the statute of express words 
limiting the review to this method, 
where réview by appeal and the right 
of review conferred upon the superior 
are consistent with no other statutory 
method of review, review by way of 
appeal is exclusive. Macon v. U. S. 
Fidelity & Guaranty Co., 154 S.E. 702, 
41 Ga.App. 774. 


6 Guntner v. Wofford & Co., 137 
So. 27, 223 Ala. 420; Carothers v. Mc- 
Nabb, 113 So. 298, 216 Ala. 366; Bes- 
semer Engineering & Construction Co. 
v. Smith, 113 So. 290, 216 Ala. 348; 
Steagall v. Sloss-Sheffield Steel & Iron 
Co., 90 So. 871, 206 Ala. 488; Wood- 


ward Iron Co. v. Bradford, 90 So. 803, 


206 Ala. 447; Baker Tow Boat Co. v. 
Langner, 117 So. 914, 22 Ala.App. 575 
[rev on other grounds 117 So. 915, 218 
Ala. 34]. 


7. Glassman v. Radke, 188 N.W. 
286, 152 Minn. 258; Brenning v. Cen- 
tral Warehouse Lumber Co., 184 N. 
W. 273, 150 Minn. 525. 


8. Texas Employers’ Ins. Ass’n v. 
Roach, (Tex.Commn.App.) 222 S.W. 
159 [rev (Civ.App.):195 S.W. 328, and 
remanded (Commn.App.) 2383 S.W. 


1116]. 


/ 

{a]'° Right to sue only after final 
decision of board.—‘‘The right to sue 
is by way of an appeal, and until 
final decision is rendered by the board 
there is nothing from which an ap- 
peal can be prosecated.” Texas Em- 
ployers’ Ins. Ass’n v. Roach, (Tex. 


‘Commn.App.) 222 S.W. 159, 161 [rev 


(Civ.App.) 195 S.W. 328, and remand- 
ed (Commn.App.) 233 S.W. 1116]. 


[b] Notice unnecessary.—‘It is 
not necessary as a prerequisite to suit 
under the act, that the interested par- 
ty shall give notice in limine that he 
is unwilling to abide by the final de- 
cision of the board.” Texas Employ- 
ers’ Ins. Ass’n v. Roach, (Tex.Commn. 
App.) 222 S.W. 159, 160 [rev (Civ. 
App.) 195 S.W. 328, and remanded 
(Commn.App.) 233 S.W. 1116]. 


9. Globe Indemnity Co. v. Larson, 
173 N.W. 597, 598, 103 Neb. 673. 


“It seems clear that the submission 
of the cause to the district court pro- 
vided for is in the nature of an ap- 
peal from an award. This is shown 
also by the language used in subdivi- 
sion g, § 29, c. 85, Laws 1917, in which 
the proceeding is denominated an ‘ap- 
peal.’’’ Globe Indemnity Co. v. Lar- 
son, Supra. » 


10. Leszezymski vy Andrew Radel 
Oyster Co., 129 A. 539, 102 Conn. 511; 
Roles Shingle Co. v. Bergerson, 19 P. 
(2d) 94, 142 Or. 181; Natal ‘vy. Dis- 
trict Court of Arecibo, 32 Porto Rico 
44; Saunders v. State Cempensation 
Com'r, 164 S.E. 38 112 W.Va. 212; 
Poccardi v. Public Service Commn., 
84 S.E. 242, 75 W.Va. 542; De Con- 
stantine v. Public Service Commn., 
83 S.E. 88, 75 W.Va. 32. 


[a] Other statements.—(1) “The 
‘appeal’ to this court provided for in 
the compensation statute is always 
regarded as an application to this 


For later cases, developments and changes im the law see Annotations, same title and section number. 


§§ 1122-1123] 


are held to be in the nature of a writ of certiorari.1? 
By the express provision of compensation acts a par- 
ty who is dissatisfied with the decision of a tribunal 
of original jurisdiction may bave an appeal in the na- 


-ture of a writ of error.!? 


[§ 1123] c. Certiorari or Writ of Review. In the 
absence of an express authorization by the statute a 
court of original jurisdiction may issue a common- 
law writ of certiorari to review the decisions of a 
compensation board, for the purpose of determining 
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ed its powers and acted illegally.18 Under provisions 
of statutes governing the issuance of writs of cer- 
tiorari generally as well as by express provision of 
workmen’s compensation acts, decisions or awards 


in compensation proceedings may be reviewed by cer- 


tiorari or other remedies similar thereto.*# 
the writ is so made available by virtue of express 
provision of the compensation statute, the remedy 
of certiorari is, of course, solely statutory'® and is 
held to be the exclusive mode of review.1* Moreover, 


When 


whether it had jurisdiction or whether it has exceed- : under a workmen’s compensation act which furnish- 


court [to which the ‘appeal’ is made] 
to exercise its original jurisdiction as 
by mandamus or prohibition and is 
governed largely by the same legal 
principles and procedure.” Saunders 
v. State Compensation Com’r, 164 S. 
E: 39, 40, 112 W.Va. 212. (2) “The 
term ‘appeal,’ in the act under con- 
sideration, is not used in the restrict- 
ed sense of an appeal from an inferior 
court to a superior court, but rather 
in the sense of calling upon a com- 
petent court for the determination of 
the claim.” Roles Shingle Co, v. 
Bergerson, (Or.) 19 P.(2d) 94, 96. 


{b] Discussion.— ‘The State In- 
dustrial Accident Commission is not 
a court within the meaning of the 
said section. It is simply the admin- 
istrative medium through which the 
state functions in regard to em- 
ployees who are entitled to compensa- 
tion for injuries received in?’ the 
course of their employment under the 
Workmen’s Compensation Act. These 
functions are not judicial. If a claim- 
ant is dissatisfied with the action of 
the commission, he may appeal to the 
circuit court, where his case will be 
tried de novo, where both parties will 
have full opportunity to present all 
their evidence, and may have a jury, 
if they so desire, to pass upon the 
questions presented.” Roles Shingle 
ree v. Bergerson, (Or.) 19 P.(2d) 94, 
95. 


[ec] Appeal treated as in nature of 
mandamus proceeding.—Saunders v. 
State Compensation Com’r, 164 S.E. 
39, 112 WiVa. 212. 


[d] Nature and function of appeal 
from compensation commissioner.— 
Appeal to a superior court from a 
finding and award of a compensation 
commissioner is an original applica- 
tion to the superior court to exercise 
its appropriate judicial power as to 
acts done by an administrative tribu- 
nal in excess of its power, or in un- 
lawful abuse thereof. Leszczymski 
v. Andrew Radel Oyster Co., 129 A. 
539, 102 Conn, “511. 


Suit to set aside award of com- 
mission held to be original proceeda- 
ing although referred to as “appeal” 
see infra § 1124. 


11. Morris vy. Yough Coal & Sup- 
Ply Co., 1909 A. 914, 266 Pa. 216; Me- 
Cauley v. Imperial Woolen Co., 104 A. 
617, 261 Pa. 312. 


[a] Such appeals are intended to 
prevent appeals to courts, except for 
errors of law, and to hasten final de- 
termination of claims. McCauley v. 
aperial Woolen Co., 104 A. 617, 261 

a. 312. 


{b] Ilustration.—lUnder work- 
men’s compensation acts authorizing 
dissatisfied parties in interest to ap- 
peal from the decision of a compensa- 
tion board to the appropriate court 
of common pleas ‘fon matters of law,” 
and providing specifically what shall 
be sent to that court, but omitting 
reference to the evidence which has 
been taken before the compensation 
referee or board, it has been held that 


© 


the appeal contemplated by the stat- 
ute is one in the nature of certiorari, 
Morris v. Yough Coal & Supply Co., 
109 A. 914, 266 Pa. 216; McCauley v. 
Imperial Woolen Co., supra. 


12. See statutory provisions; and 
case infra this note. 


[a] In Tennessee, under a compen- 
sation act providing that any party 
dissatisfied with a judgment or de- 
eree of the circuit, criminal, or chan- 
cery court, as the tribunal of original 
jurisdiction in a compensation case, 
may petition “for an appeal in the 
nature of a writ of error to the su- 
preme court of Tennessee where the 
cause shall be heard and determined 
in accordance with the practice gov- 
erning other appeals in the nature of 
a writ of error in civil causes,” it 
was held that the legislature intend- 
ed that all compensation cases should 
be reviewed as law cases whether 
they were heard in the circuit court, 
the criminal court, or the chancery 


court. Bailey v. American Glanzstoff 
Corporation, 42 S.W.(2d) 347, 163 
Tenn. 206. 


13. Great Western Power Co. v. 
Pillsbury, 149 P. 35, 170 Cal. 180, 184; 
People vy. McGoorty, 110 N.B. 791, 270 
Ill. 610; Courter v. Simpson Constr. 
Co., 106 N.E. 350, 264 Til. 488, 495; 
Young v: Dunean,. 106 N.H. 1, 218 
Mass. 346; Borgnis vy. Falk County, 
133 N.W. 209, 147 Wis. 327, 37 L.R.A. 
N-Si9489.. 


“The industrial board has no juris- 
diction to apply the act to persons 
or corporations who are not subject 
to its provisions nor to an accident 
not within the provisions of the act. 
If it did so it would not be ‘acting 
within its powers,’ and it would seem 
essential that there must be some 
remedy for a review by some proper 
court of the question whether the 
board acted within its powers. No 
valid provision having been made in 
the act for such review, it does not 
follow that none can be had. We 
have no doubt the circuit courts have 
jurisdiction to issue the common law 
writ of certiorari to review the de- 
cisions of the board for the purpose 
of determining whether it had juris- 
diction or whether it had exceeded 
its powers and acted illegally.” 
Courter y. Simpson Constr. Co., su- 
pra. 


“When the board has power to act 
only upon given facts, and there is 
no evidence whatever to show the 
existence of those facts, a finding 
that they do exist cannot, it is 
claimed, foreclose inquiry by a court 
under a writ of certiorari. This po- 
sition is, indeed, not questioned by 
the respondents, who concede that 
where the evidence is all one way, 
and the finding is to the contrary, 
the question becomes one of law, re- 
viewable in a proceeding like the one 
before us. And, in thus agreeing, 
the parties are supported by the gen- 
eral current of authority, including 
the decisions of this court on the 
general scope of the writ of certio- 


rari, and, as well, a number of rul- 
ings of other courts on cases arising 
under statutes similar to the Rose- 
berry Act.” Great Western Power 
Co. v. Pillsbury, supra. 


[a] Reviewing court’s authority 
less extensive than on appeal.—The 
reviewing court’s authority over the 
award of an industrial accident com- 
mission on certiorari is less exten- 
sive than that given on appeal from 
decisions of the courts. Maryland 
Casualty Co. v. Industrial Accident 
Commission of California, 267 P. 321, 
91 Cal.App. 574. 


[b] For example.—‘“The question 
whether the accident was caused by 
the ‘willful miseonduct of the em- 
ployee’ is one that goes to the juris- 
diction of the board, and is there- 
fore open to inquiry on certiorari.” 
Great Western Power Co. v. Pills- 
bury, 149 P. 35, 170 Cal. 180, 186. 


‘14. See statutory provisions; 
cases infra note 17. 


15. Strebing y. Industrial Commis- 
sion, 184 N.E. 886, 351 Ill. 627; Levy 
v. Industrial Commission, 178 N.E. 
370, 346 Ill. 49; Nierman vy. Industrial 
Commission, 161 N.E. 115, 329 Ill. 623; 
Western Shade Cloth Co, v. Industrial 
Commission, 156 N.E. ‘796, 325 Ill. 
570; Central Illinois Public Service 
Co. v. Industrial Commission, 127 N. 
E. 80, 293 Ill. 62; Savoy Hotel Co. v. 
Industrial Board of Illinois, 116 N.E. 
712, 279 Ill. 329. 


[a] Distinguished from common- 
law writ.—(1) ‘The writ of certiora- 
ri, by which the circuit court is given 
jurisdiction to review the decisions 
of the Industrial Commission in com- 
pensation cases, is not the common 
law writ of certiorari but is a writ 
solely of statutory creation.” Streb- 
ing v. Industrial Commission, 184 N. 
E. 886, 887, 351 Ill. 627. To same ef- 
fect Levy v. Industrial Commission, 
178 N.E. 370, 371, 346 Ill. 49; Nier- 
man v. Industrial Commission, 161 N. 
BOTS, Lie sz9- MS 6230 ee ihe 
writ of certiorari in this class of 
cases is not to be confused with the 
common-law writ of certiorari.” Cen- 
tral Illinois Public Service Co. v. In- 
dustrial Commission, 127 N.E. 80, 81, 
293 Ill. 62. 


[b] Necessity of compliance with 
statute.—“A party who seeks a re- 
view by the circuit court of the com- 
mission’s decision in such case must 
comply with all the conditions pre- 
scribed by the act.’ Strebing v. In- 
dustrial Commission, 184 N.E. 886, 
888, 351 Ill. 627. 


16. Guntner v. Wofford & Co., 137 
So. 27, 223 Ala. 420; Woodward Iron 
Cor, -Ve0 Vines, 116 Son 5145 aT Alas 
369; Carothers v.. McNabb, 113 So. 
298, 216 Ala. 366; Bessemer Engineer- 
ing & Construction Co. v. Smith, 113 
So. 290, 216 Ala. 348; Ex parte Louis- 
ville & N. R. Co., 108 So. 379, 214 Ala. 
489; Ex parte Woodward Iron Co., 
99 So. 97, 211 Ala. 74; Woodward Iron 
Co. v. Bradford, 90 So. 803, 206 Ala. 


and 


|447; Baker Tow Boat Co. y. Langner, 
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es a remedy equivalent to certiorari, an aggrieved 
party may have a review of compensation proceed- 
ings to correct errors in assuming’ jurisdiction.'* 
Further, under a statute governing the issuance of 
writs of certiorari generally when authorized by law 
and in all cases where an inferior tribunal, board, or 
officer exercising judicial functions is alleged to have 
exceeded his proper jurisdiction, or is otherwise act- 
ing illegally, and there is no other plain, speedy, and 
adequate remedy, the writ of certiorari may lie to 
review the award of a compensation commissioner 
and a board of arbitration where it is alleged that 
they have acted in excess of their jurisdiction,1* and 
under appropriate provisions of the workmen’s com- 
pensation acts the decision of an arbitrator in a com- 
pensation case may be reviewed by way of a writ of 
review.+® However, where a statute provides for the 
review of an award of a compensation commission by 
a writ of review or certiorari, such writs will issue 
only on the grounds prescribed by the act;?° and 
where a compensation act specifically prescribes that 
the award of a compensation commission may be by 
way of a method other than certiorari to a specified 


court, it is held that there cannot be a review by Cer-” 
tiorari, and this notwithstanding the omission of 
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words from the statute restricting the method of re- 
view to that specified therein.2+ Under a compensa- 
tion act authorizing a compensation board to review 
its own prior decisions and to modify the same ona 
showing of fraud or mistake in making its award or © 
that there has been a change of condition since the 
award was made, it is held that although the dissat-. 
isfied party is not to be deprived of the right to such 
review merely because he failed to file a suit, under 
other provisions of the act, authorizing suits to 
set aside awards of the board, to be entitled to a 
modification of the board’s award, on review claim- 
ant must show that there has been a change in his 
physical condition since the time of the first award 
when he relies on such change in seeking the re- 
view.?? os 

Nature of writ requiring application of rules gov- 
erning appeals. Where a compensation commission 
while not regarded as a court in making an award 
is regarded as acting in a judicial capacity, proceed-. 
ings on certiorari or on a writ of review from such 
an award are held to be in substance an appeal and 
should be governed by the same principles as appeals 
from the courts.?® 


aa So. eee Spec treet ee ee Wis. 237. 

other’ grounds 9117) So. Y as 18. Des Moines Union Ry. Co. v. 
34]; Nierman v. Industrial Commis- : a ‘ % 
Sin), 161 NB ALS, 329) Jl), 62812 West- [Ai Wilmer sh orn teens Grae. 
ern Shade Cloth Co. v. Industrial [a] Mlustration—Under a code 


Commission, 156 N.E. 796, 325 Ill. 570; 
Glassman v. Radtke, 225 N.W. 889, 
177 Minn. 555; Glassmann vy. Radke, 
188 N.W. 286, 152 Minn. 253; Breuning 
v. Central Warehouse Lumber Co., 184 
N.W. 273, 150 Minn. 525. 


[a] Operation to review errors ap- 
pareut on the record.— Workmen's 
compensation proceedings are review- 
able by certiorari for errors apparent 
on the record. Woodward Iron Co. v. 
Vines, 116 So. 514, 217 Ala. 369. 


{b] “Mandamus will not do the 
office of . . . certiorari.” Wood- 
ward Iron Co. v. Vines, 116 So. 514, 

* SLD E217 Alae3 69: 


{c] Abortive appeal in a work- 
man’s compensatioii vase, although ac- 
companied by an expression of opin- 
ion on the merits, was not equivalent 
to a writ of certiorari to review an 
award of a compensation commission, 
Glassman v. Radtke, 225 N.W. 889, 177 
Minn. 655. 


17. See case infra this note. 


{a].. Jurisdiction cf compensation 
commission.—Where a party to com- 
pensation proceedings chose to bring 
itself under the compensation act, it 
was held that such party was bound 
by the forum of its own Selection in 
assuming jurisdiction where the ob- 
jecting party had a remedy by cer- 
tiorari, or its equivalent, to correct 
errors in the assumption of juris- 
diction; accordingly, where insurer 
objected to the jurisdiction of a com- 
pensation commission, it was held 
that insurer was bound by the forum 
of its own selection where the stat- 
ute gave insurer a remedy similar to 
certiorari to correct a wrongful as- 
sumption of jurisdiction, although 
insurer was properly permitted to 
have the question of the compensation 
commission’s jurisdiction reviewed by 
an intermediate appellate court, the 
circuit court of appeals, and to have 
its decision on the question reviewed 
on appeal. Northwestern Casualty & 
Surety Co. v. Doud, 221 N.W. 766, 197 


provision governing the issuance of 
writs of certiorari generally (Code 
[1897] § 4154), a railroad company 
against which a board of arbitration 
appointed under the Workmen’s Com- 
pensation Act had made an award in 
favor of the widow of a deceased 
servant, who was killed in interstate 
commerce, was held to be entitled to 
a writ of certiorari to test the right 
of the board to act, where it appeared 
that the remedy by appeal after con- 
firmation of the award by a district 
court was not. plain, speedy, or ade- 
quate. Des Moines Union Ry. Co. v. 
Funk, 170 N.W. 529, 185 Iowa 330. 


19. Brewerton Coal Co. vy. Indus- 
trial Commission, 154 N.E. 412, 324 
fil. 89; Pocahontas Mining Co. v. In- 
ea Commission, 134 N.B. 160, 301 


[a] Nature of review aud compar. 
ison with appeals.—(1) ‘While the 
proceeding before the commission on 
review is sui generis in that {t par- 
takes both of the nature of an appeal 
and an original action, there is a sim- 
ilarity between the statutory provi- 
sion for review before the commis- 
sion and the provisions of other stat- 
utes for appeals.” 
Co. v. Industrial Commission, 154 N. 
E. 412, 413, 324 Ill. 89. To same effect 
People v. Andrus, 132 N.E. 225, 227, 
299 Ill. 50. (2) “A review of an arbi- 
trator’s decision by the Commission 
. .  f i8 Sui generis, since it is nei- 
ther a review of the record made by 
the arbitrator nor a trial de novo but 
a combination of the two.’”’ Pocahon- 
tas Mining Co. v. Industrial Com- 
mission, 134 N.E. 160, 164, 301 Ill. 462. 
To same effect People v. Andrus, su- 
pra. 


20. Cardoza vy. Pillsbury, 
1015, 169 Cal. 106. 


_ [a] Error in taking of testimony 
is not a ground under Act (1913) 8 
77. Frankfort Gen. Ins. Co. v. Pills- 
bury, 9159 P.-150,. 178 Cal. 56: 


21. Macon v. U.S. Fidelity & Guar- 


145 P. 


Brewerton Coal. 


anty Co., 154 S.E. 702, 41 Ga.App. 


[a] Where ‘statutory mode con- 
sistent with no other mode.—Under 
a compensation act specifically. pro- 
viding that awards of compensation 
may be reviewed by appeal to a su- 
perior court, it’ is held that such’ 
awards cannot be reviewed by certio- 
rari, notwithstanding the omission 
of statutory language restricting the 
review of such awards to appeal, and 
this especially where the method pre- 
scribed by the statute and limited 
right of review conferred by the stat- 
ute on the specified court indicate, by 
reason of the fact that they are con- 
sistent with no other statutory mode 
of reviewing a judgment of an infe- 
rior tribunal, the clear legislative in- 
tent that the review of such awards 
should be limited to the mode, appeal, 
prescribed in the statute. Macon v. 
U. S. Fidelity & Guaranty Co., 154 S. 
EK. 702, 41 Ga.App. 774, 


22. Independence Indemnity Co. vy. 
White, (Tex.Commn.App.) 27 S.W. 
soa 529 [rev (Civ.App.) 10 S.W.(2d) 


Increase, diminution, or termination‘ 
of compensation generally see infra 
§§ 13881-1484. 


23. U.S. Fidelity & Guaranty Co. 
v. Industrial Commission, (Ariz.) 26 
P.(2d) 1012; Di Paolo v. Calumet & 
Arizona Mining Co., 285 P. 680, 36 
Ariz. 347; Maryland Casualty Co. v. 
Industrial Commission of Arizona, 266 
P. 11, 12, 88 Ariz. 490. 


“A proceeding on a writ of review 
from an award of the Industrial Com- 
mission is in effect an appeal from 
the decision of such commission, and, 
except when otherwise provided by 
statute, or the rules of this court, 
should be governed by the same prin- 
ciples as appeals from the superior 
court.”” Maryland Gasualty Co. v. In- 
dustrial Commission of Arizona, su- 
pra. 


[a] Indicated by operation of act. 
aS proceeding to determine whether 
findings supported the award and if 
the industrial commission acted in 
excess of its power, although desig- 
nated by the compensation act as a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1198-1124] 


Applicability of code of civil procedure. 
the compensation act specifically provides that a 
specified court may review the award of a compen- 
sation commission by certiorari without prescribing 
the procedure to be followed by the reviewing court, 
it has been held that such court may follow the pro- 
cedure pointed out by a code of procedure applicable 


to eivil actions generally.?* 


[§ 1124] d. Action To Set Aside Award. Actions 
to set aside the awards of compensation boards when 
brought under a workmen’s compensation act which 
provides for such actions are statutory proceedings, 
particularly where that act itself provides that when- 
ever a suit is brought thereunder rights and liabili- 
ties are to be determined by the provisions of the 
act;?5 and where the compensation act specifically 
authorizes persons who are dissatisfied with the final 


“writ of certiorari,” is in effect an 
appeal. Di Paolo v. Calumet & Arizo- 
a Mining Co., 285 P. 680, 36 Ariz. 
347. 


[b] Specific grounds of objection 
treated as assignments of error.— 
The appellate court will consider the 
specific grounds of objection set up 
by the petitioner as taking the place 
of assignments of error in the ordi- 
nary appeal, and any objection not 
so set up will be deemed to be waived. 
Maryland Casualty Co. v. Industrial 
Commission of Arizona, 266 P. 11, 33 
Ariz. 490. 


24. Guerra v. Workmen’s Relief 
Commission, 29 Porto Rico 473; Ri- 
vera v. Workmen’s Relief Commis- 
.sion, 29 Porto Rico 367. 


{a] MDlustration.—Where the com- 
pensation act specified that review of 
decisions of the compensation com- 
mission should be by certiorari, but 
did not indicate the procedure to be 
followed by the reviewing court, it 
was held that, under provisions of a 
code of civil procedure declaring that 
if the course of proceedings be not 
pointed out in a statute conferring 
jurisdiction on a court, any suitable 
process or mode of proceeding may be 
adopted which may appear most con- 
formable to the spirit of the code, 
it was held that the reviewing court 
has a complete right to revise the de- 
cisions of the compensation commis- 
sion and is, therefore, not limited to 
matters of procedure and jurisdiction. 
Guerra v. Workmen’s Relief Commis- 


sion, 29 Porto Rico 473; Rivera v. 
Workmen’s Relief Commission, 29 
Porto Rico 367. 

25. Texas Indemnity Ins. Co. v. 


Dill, (Tex.Civ.App.) 42 S.W.(2d) 1059 
{aff (Commn.App.) 63 S.W.(2d) 1016]. 


“This is wholly a statutory pro- 
ceeding. It is being prosecuted un- 
der the Workmen’s Compensation 
Law. That law provides, in article 
8307, § 5, R. S. 1925 (as amended by 
Acts 1927, c 223, § 1 [Vernon’s Ann. 
Civ. St. art. 8307, § 5]), that, when- 
ever a suit is brought thereunder, ‘the 
rights and liability of the parties 
thereto shall be determined by the 
provisions of this law.’ This would 
necessarily be true, even though the 
act itself had not so declared, for the 
proceeding is a stranger to the com- 
mon law, and can derive no aid there- 
from. Since whatever rights appel- 
lees have were created by this law, 
they must also be measured there- 
by.” Texas Indemnity Ins. Co. v. Dill, 
supra. 


26. Vestal v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App.) 285 S. 
W. 1041, 1043 Lrev (Civ.App.) 271 S. 
W. 225); Blair v. Millers’ Indemnity 


: 


WORKMEN’S COMPENSATION ACTS 


Where 


board.?° 


commission.?? 


Underwriters, (Tex.Civ.App.) 220 S. 


W. 787 


“The only method of review by the 
courts of such decision by the board 
is by the statutory appeal. .. . 
No authority is given them to _enter- 
tain an original ‘suit to award com- 
pensation save only in the manner 
just discussed.’’ Vestal v. Texas Em- 
ployers’ Ins. Ass’n, supra. 


[a] Only remedy of dissatisfied 
claimant.—W here the industrial 
board’s award, although erroneously 
entered against one who was not a 
party, was one that claimant did not 
wish to consent to, his only remedy 
was to give notice of dissatisfaction 
and bring suit under the compensa- 
tion act (Vernon Ann. Civ. St. Annot. 
[1918, Suppl.] art 5246—44) to set 
aside the award. Blair v. Millers’ In- 
demnity Underwriters, (Tex.Civ.App.) 
220 S.W.' 787. 


{b] Action held one for eompen- 
sation rather than suit on contract of 
insurance.—Where the widow of a de- 
ceased workman, on the death of her 
husband from an injury, was denied 
a claim for compensation by the em- 
ployer’s insurance company, and 
thereupon asserted her claim before 
the industrial accident board, and on 
being denied an award brought a suit 
to set aside the judgment of the 
board, her suit is not simply one on 
the contract of insurance, but is one 
for compensation under the employ- 
ers’ liability act. Southern Casualty 
oe v. Henry, (Tex.Civ.App.) 276 S.W. 


27. Pittsburg Coal Co. v. Industri- 
at oie SOL 140 N.E. 684, 108 Ohio 


[a] Dlustration.—Gen. Code § 
871—38, providing that any employer 
or other interested person dissatisfied 
with any safety order of the indus- 
trial commission may commence an 
action in the Supreme court against 
the commission to set aside, vacate, 
or amend any ‘such order on the 
ground that it is unreasonable or 
unlawful, does not authorize an em- 
ployer to invoke the jurisdiction of 
the supreme court for the purpose of 
reviewing an award made by the in- 
dustrial commission under the work- 
men’s compensation act. Pittsburg 
Coal Co. v. Industrial Commission, 
140 N.E. 684, 108 Ohio St. 185. 


28. Vestal v. Texas Employers 


Ins. Ass’n, (Tex.Commn.App.) 285 S. | 


W. 1041 [rev (Civ.App.) 271 S.W. 
225]; Georgia Casualty Co. v. Griesen- 
beck, (Tex.Civ.App.) 210 S.W. 273. 


[a] Discussion.—‘Upon an appeal, 
so-called, thus taken by either party 
to the final ruling or decision of the 
board, it is specially declared that 
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decisions of the compensation board to bring a suit 
to set aside such decisions, and provides that the court 
before which the suit is brought shall determine the 
issues upon a trial de novo, it is held that these pro- 
visions give access to the courts for a full hearing 
and provide the only method of an appeal or review 
by the courts of the final ruling or decision of the 
On the other hand, a statute authorizing 
interested parties to bring suit to set aside an indus- 
trial commission’s orders relating to places of em- 
ployment and safeguards thereof does not authorize‘ 
a review of a compensation award made by the same 
In any event, although the remedy 
provided by the compensation act to set aside an! 
award of a compensation board is referred to as an 
“appeal,” it is actually but a part of the original pro- 
ceeding in the court having jurisdiction,?® and under 


the trial shall be de novo, from which 
it, of course, follows that such pro- 
ceeding, while it is referred to as an 
appeal, is in truth an original pro- 
ceeding in the court having jurisdic- 
tion, the determination of which is 
uninfluenced in any wise by the pre- 
vious ruling or decision of the board, 
but the same is tried anew under the 
ordinary rules of practice and evi- 
dence applicable to that tribunal; the 
court being authorized ‘to determine 
the issues in such cause instead of 
the board.’ It is the only trial de 
novo permitted by the statute.” Ves- 
tal v. Texas Employers’ Ins. Ass’n, 
(Tex.Commn.App.) 285 S.W. 1041, 
1048 [rev (Civ.App.) 271 S.W. 225}. 
To same effect Texas Employers’ Ins. 
Ass’n v. Nunamaker, (Tex.Civ.App.) 
267 S.W. 749, 751; Georgia Casualty 
Co. v. Griesenbeck, (Tex.Civ.App.) 210 
SW ition cos 


{b] Effect of action—(1) “The 
effect of filing such suit is similar to 
the effect of appealing from a judg- 
ment of the justice court.” Texas 
Employers’ Ins. Ass’n v. Nunamaker, 
(Tex.Civ.App.) 267. S.W. 749, 751. To 
same effect Georgia Casualty Co. v. 
Griesenbeck, (Tex.Civ.App.) X10 S.W. 
2738, 275. (2) “The filing of suit sus- 
pends the award, and, when such suit 
is prosecuted to final judgment, such 
judgment effectively supersedes such 
award, and becomes a judicial deter- 
mination of the rights of the parties.” 
Texas Employers’ Ins. Ass’n v. Nuna- 
maker, supra. (3) Suit to set aside 
an award invokes the court’s judg- 
ment on the issue of liability on facts 
alleged in the claim and presented to 
the compensation board. Texas Hm- 
ployers’ Ins. Ass’n v. Newton, (Tex. 
Commn.App.) 25 S8.W.(2d) 608 [rev 
(Civ.App.) 15 S.W.(2d) 709]. 


{c] Trial as though no former trial 
was had.—‘'The trial is de novo; that 
is to say, it is to proceed as though 
no former trial had been had.” Geor- 
gia Casualty Co. v. Griesenbeck, (Tex. 
Civ.App.) 210 S.W. 273, 275. 


{[d] Additional compensation may 
be claimed in cross action.—Where 
an employee in a claim before a com- 
pensation board sought compensation 
for an injury to his arm, it was held 
that the employee could, in an answer 
in a cross action to a suit to set aside 
the award, claim damages for per- 
manent and total disability which was 
due in some measure to an infection 
which set in after the injury. Em- 
ployers’ Casualty Co. vy. Scheffler, 
(Tex.Civ.-App.) 20 S.W.(2d) 833. 


[e] Separate appeal or proceed- 
ings.—Failure to require election of 
one of two separate suits to set aside 
an award of an industrial accident 
board was not error where the suits 


| 
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provisions authorizing the modification of eompen- 
sation awards in suits to set aside such awards on 
the ground that there has been a change in the physi- 
eal condition of the workman subsequent to the 
award, the remedy is unavailable in the absence of 
a showing that there has actually been a change in 
the physical condition of the workman subsequent to 
the original award.”° 


[§ 1125] e. Review of Arbitrator or Referee.?° 
Where a compensation act provides for a review of 
the decision of arbitrators, in compensation cases, by 
a compensation commission this review is held to be 
a statutory proceeding and the statute must be strict- 
ly followed,*! and the method of review provided for 
by the compensation statute is exclusive.*? Although 
proceedings before arbitrators in compensation cases 
are not reviewable under a statute providing for ap- 
peals from decisions “in any suit or proceeding at 
law, or in chancery,’*? under a compensation act 
providing that any inquiry which the compensation 
board is authorized to hold may be held befare any 
member of the board or a referee acting for him and 


providing further for a review of such inquiry there: 


may, of course, be a review, of such inquiry before 
a referee, on proper application being made.3* Un- 
der statutory provisions authorizing an appeal from 
the decision of a referee in a compensation case and 


were consolidated before trial of the,TIll. 50; 
suits to set aside the award. Texas 
Employers’ Ins. Ass’n v. Rodgers, 


(Tex.Civ.App.) 284 S.W. 968. 32. Baker v. 


WORKMEN’S COMPENSATION ACTS 


fe 


Detroit United Ry. v. De- 
partment of Labor & Industry, 204 N. 
W...707, 231 Mich. 539. 


‘Industrial Commis- 


[§§ 1124-1127 


providing further that when an appeal is based on 
an alleged error of law the reviewing tribunal may 
either sustain, reverse, or modify the decision of the 
referee, it is held that the appeal is in the nature of a 
writ of error.?5 


[§ 1126] f. Review by Full Board.** Where, by 
the provisions of a compensation act, a party is per- 
mitted to have the decision of a compensation com- 
mittee reviewed by the full compensation board, the 
provisions of the act with reference to such review 
must be complied with.?7 


[§ 1127] 2. What Law Governs. Right to review. 
Although there is authority to the effect that a par- 
ty’s right to have compensation proceedings review- 
ed is to be determined by the law in effect at the 


| time that the proceedings for review are perfected,?® 


there exists other authority to the effect that the 
right of a party to have such proceedings reviewed is 
governed by the law in force at the time the review 
is sought.*® 


Procedure. While statutory provisions in force at 


the time that a review is sought, or at the time of 


the final decision of an intermediate court, have been 
held to govern as to the proceedings before that court 
on review of such proceedings,*® it is also held that 
the appellate procedure in compensation cases is 


claimant to have the finding of an in- 
dustrial commission reviewed on an 
appeal to a district court was held to 
be governed by the provisions of a 


29. Independence Indemnity Co. v. 
White, (Tex.Commn.App.) 27 S.W. 
(2d) 529. 


{a] MDllustration.—Where claimant 
wholly failed to discharge the burden 
resting upon him to Show that the 
industrial accident board, on account 
of a change in his physical condition 
since the first award, was justified in 
setting aside such order and award- 
ing increased compensation, an in- 
surance carrier’s motion for a per- 
emptory instruction for a verdict 
against claimant should have been 
sustained. Independence Indemnity 
Co. v. White, (Tex.Commn.App.) 27 
S.W.(2d) 529, 532. 


{[b] New and additional evidence 
to establish same injury insufficient. 
—‘To permit awards of the Indus- 
trial Accident Board to be modified 
or set aside merely because the 
claimant is able to produce new or 
additional evidence to establish the 
same injury for which compensation 
has been awarded would operate to 
give the orders of such board no 
finality whatever, and would result in 
repeated hearings and  adjudica- 
tions on identically the same issue. 
In our opinion no such result was 
contemplated by the enactment’ of the 
provision authorizing a modification 
of an award upon a showing of a 
changed condition.” Independence 
Indemnity Co. v. White, (Tex.Commn. 
App.) 27 S.W.(2d) 529, 532, 


30. Review of decision of arbitra- 
tor or of arbitration board by certio- 
rari or writ of review generally see 
supra § 1123. 


31. Cooke v. Industrial Commis- 
sion, 172 N.E. 761, 340 Ill. 309; Brew- 
erton Coal Co. v. Industrial Commis- 
sion, 154 N.E. 412, 324 Ill. 89; Benton 
Coal Mining Co. v. Industrial Com- 
mission, 151 N.E. 520, 321 Ill. 208; 
People v. Andrus, 132 N.E. 225, 299 


sion, 142 N.H. 184, 310 Ill. 550. 


33. Carlson v. Avery Co., 196 Ill. 
App. 262. 


[a] Reason.—‘'The proceeding and 
trial by arbitrators under the provi- 
sions of the act was not a suit or pro- 
ceeding at law or in chancery but 
was in the nature of a voluntary arbi- 
tration, Carlson v. Avery Co., 196 Ill. 
App. 262, 270. 


34 Wilson Berger Coal Co. v. 
Howard, 292 S.W. 749, 219 Ky. 135. 


35. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


[a] Classification of appeal to be 
made by reviewing board.—(1) “In 
cases of the character of the present 
claim, the ultimate finding is often 


east in the form of a mixed conclu- 


sion of fact and law; and under such 
circumstances, if the classification of 
an appeal is not made plain by the 
appellant, ex necessitate the board 
must exercise its discretion in deter- 
mining the.nature thereof.” McCau- 
ley v. Imperial Woolen Co., 104 A. 617, 
619, 261 Pa. 812. (2) Where the real 
contention in an appeal from the de- 
cision of a referee in a compensation 
case to a compensation board was 
the utter lack of legal evidence to 
sustain the conclusion of the referee, 
the appeal was held to be properly 
determined by the compensation board 
to turn on a point of law. McCauley 
v. Imperial Woolen Co., supra. 


36. Review of arbitrator or referee 
generally see supra § 1125. 


Jurisdiction of reviewing body in 
review by full board see infra § 1133. 


37. Kalucki v. American Car and 
puny, Co., 166 N.W. 1011, 200 Mich. 


38. Hoover v. Central Iowa Fuel 
Co., 176 N.W. 945, 188 Iowa 943. 


[a] Mllustration.—The right of a 


statute authorizing such appeal, not- 
withstanding the statute was enacted 
and became effective after the cause 
of action on the claim arose but be- 
fore the appeal was perfected. Hoo- 
ver v. Central Iowa Fuel Co., 176 N. 
W. 945, 188 Iowa 943. 


39. City of Chicago vy. Industrial 
Commission, 127 N.E. 46, 292 Ill. 409. 


[a] Ilustration—An amendment 
of Workmen’s Compensation Act § 
19, by L. (1919) p 548, so as to lim- 
it review by the supreme court to writ 
of error applied for at the first su- 
preme court term following the ren- 
dition of the circuit court judgment, 
applies to a writ of error to review 
a judgment by the circuit court where 
the judgment was entered before the 
amendment became effective. City of 
Chicago v. Industrial Commission, 
127 N.E. 46, 292 Ill. 409. 


40. New Stauton Coal Co. v. Indus- 
trial Commission, 136 N.E. 782, 304 
Ill. 613; Springfield Dist. Coal Mining 
Co. v. Industrial Commission, 135 N. 
E. 792, 303 Ill. 528; Otis Blevator Co. 
v. Industrial Commission, 134 N.E. 19, 
302 Ill. 90. 


[a] Mlustrations.—(1) On writ of 
error in the supreme court of Illinois 
to review an award of compensation 
by the industrial commission, the su- 
preme court is governed by the law 
which was in force at the time of the 
entry of the judgment in the circuit 
court in reviewing the award of the 
commission on a owrit of certiorari 
from such commigsion. Springfield 
Dist. Coal Mining Co. v. Industrial 
Commission, 135 N.E. 792, 303 Ill. 528. 
(2) In reviewing an award in a work- 
men’s compensation case, a circuit 
court of Illinois proceeds under the 
law as it existed at time of review, 
empowering it to review the facts as 
well as the law. Keller v. Industrial 
Commission, 135 N.E. 98, 302 Ill. 610. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1127-1129] 


‘governed by the law in force at the time the compen- 
sation proceedings were commenced.‘ 
law changing the existing form or manner of appel- 
late procedure may not be given a retrospective ef- 
fect in compensation cases,*? general terms of stat- 
utes which are enacted to speed up appellate proce- 
dure in compensation eases are held to be applicable 
to specific points in cases arising under subsequently 
enacted statutes which do not undertake to govern 
the particular points in question by definite provi- 


sion.*? 


[§ 1128] 3. Jurisdiction—a. In General. 
workmen’s compensation acts prescribe their own 
procedure for the review of proceedings before com- 


[b] Amendment held applicable to 
pending case.—Where a compensation 
ease was submitted to a circuit court 
of Illinois for decision before the en- 
actment, but decided after the enact- 
ment, of an amendment (L. [1921] p 
446) to the compensation act giving 
to that court power to review the 
facts as well as the law, the amend- 
ment was applicable to the case and 
should have been-applied thereto by 
the supreme court on the review of 
the case. New Stauton Coal Co. v. In- 
dustrial Commission, 136 N.E. 782, 
304 Ill. 613; Otis Elevator Co. v. In- 
duetrigl Commission, 134 N.H. 19, 302 

-- 90. 


41. W. S. Tyler Co. v. Rebic, 161 
N.E. 356, 27 Ohio App. 314 [aff 161 
N.E. 790, 118 Ohio St. 522]. 


[a] Application for compensation 
as commencement of proceedings.— 
Claimant’s oral application to the em- 
ployer for compensation was held to 
be the “commencement of proceed- 
ing,’’ for the purpose of determining 
procedure on appeal. W.S. Tyler Co. 
v. Rebic, 161 N.E. 356, 27 Ohio App. 
ono 161 N.E. 790, 118 Ohio St. 


42. I11.—Vulcan Detinning Co. v. 
Industrial Commission, 128 N.E. 917, 
295° Til, * £41) 


N.J.—Allord v. Henry Muhs Co., 
163 A. 97, 10 N.J.Mise. 1230 [aff 168 
A. 298, 11 N.J.Law 237]. 


Or.—Bergerson y. State Industrial 
Auecene Commission, 253 P. 1052, 121 
je . 


Tex.—Texas Employers’ Ins. Ass’n 
v. Bridges, (Civ.App.) 1 S.W.(2d) 702. 


Utah.—Industrial Commission  v. 
Agee, 189 P. 414, 56 Utah 63. 


{a] MTllustrations.—(1) Under the 
general rule that a retrospective effect 
will not be given a statute unless such 
intention, clearly appears, and under 
Hurd Rev. St. (1917) c 131 § 4, pro- 
viding that repeals shall not affect 
rights accrued before the new law 
takes effect, an amendment of the 
workmen’s compensation act (A108 
[1919] p 548), so as to authorize re- 
view of the record of the circuit court 
only by petiticn to the supreme court 
for permission to sue out a writ of 
error, does not deprive the supreme 
court of jurisdiction to review a record 
of an order of the circuit court cer- 
tifying the cause as one proper to be 
so reviewed, which was entered be- 
fore the amendment took effect. Vul- 
can Detinning Co. v. Industrial Com- 
mission, 128 N.E. 917, 295 Ill. 141. 
(2) In view of the fact that L. (1932) 
c 25 which became effective March 
21, 1932 was not made retroactive by 
express terms, it was held that the 
method of appeal prescribed therein 
was not applicable to the review of 
an award of a workmen’s compensa- 
tion bureau where judgment was en- 
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pensation commissions, the reviewing tribunal, has 
no jurisdiction, as to such proceedings, except that 
conferred by the statute** and where the compensa- 
tion acts specifically provide that the orders, findings, 
decisions, or awards of the commission may be re- 
viewed by the courts specified in the acts, and not 
otherwise, courts other than those specified have no 
jurisdiction to review a determination of the commis- 


[§ 1129] b. Appeal. Jurisdiction of an appellate 


tribunal to review compensation proceedings or de- 


Where 
press statutory 


tered on the award March 18, 1932 
and a writ of certiorari was allowed 
March . 31, 1932. Allord v. Henry 
Muhs Co., 163 A. 97, 10 N.J.Misc. 1230 
[arte 68 PAG 298, F1 PUN. JiMise. 1237) 
(3) Where statutes in force at the 
time of a decision by a compensation 
commission required that a dissatis- 
fied party might appeal within a spec- 
ified time after notice of the final ac- 
tion of the commission, it was held, 
in denying an appeal made after the 
time specified, that later statutes per- 
mitting an application for rehearing 
before the commission and an appeal 
thereafter were not retroactive so as 
to be applicable. Bergerson v. State 
Industrial Accident Commission, 253 
P. 1052, 121 Or. 314. (4) An act dis- 
pensing with the necessity of notice 
to an employee of the insurer’s dis- 
satisfaction with the compensation 
award of a compensation board was 
held to be inapplicable to compensa- 
tion cases decided before the statute 
went into effect. Texas Employers’ 
Ins. Ass’n v. Fussell, (Tex.Civ.App.) 
1 S.W.(2d) 404. (5) An amendment 
of an industrial commission act 
(Comp. L. (1917) § 3148), by L. (1919) 
ec 63 § 3148a, to provide for review 
of decisions of the industrial commis- 
sion on certiorari or review in the 
supreme court in the first instance in- 
Stead of the district court, was held 
not to have affected cases pending 
and being prosecuted prior to the time 
that the amendment became effec- 
tive. Industrial Commission v. Agee, 
189 P. 414, 56 Utah 63. 


43. In re Contas, 291 P. 314, 42 
Wyo. 94 [den reinstatement 289 P. 
368, 42 Wyo. 59]; In re Sikoras, 289 
P. 368, 42 Wyo. 60. 


[a] Illustration.—The general 
terms of a compensation law, fixing 
the time for filing the record on ap- 
peal, were held to be applicable to 
the filing of the record in compensa- 
tion cases arising under subsequently 
created appellate procedure in com- 
pensation cases by enactments which 
do not undertake to govern the point 
by definite provisions. In re Contas, 
291 P. 314, 42 Wyo. 94 [den reijistate- 
ment 289 P. 368, 42 Wyo. 59]; In re 
Sikoras, 289 P. 368, 42 Wyo. 60. 


44. Willis v. Skelly Oil Co., 11 P. 
(2d) 980, 135 Kan. 548; Fougnie v. 
Wilbert & Shreeb Coal Co., 286 P. 396, 
130 Kan. 410; Bergerson v. State In- 
dustrial Accident Commission, 253 P. 
1052, 1054, 121 Or. 314. 


“The power of the courts to review 
the decisions of the commission in 
its final disposition of pending claims 
is limited to the powers expressly 
conferred by the statute.” Bergerson 
v. State Industrial Accident Commis- 
sion, supra. 


[a] Dlustration.—Within the ap- 
plication of the rule stated in the 
text, where there is no provision of 
the compensation statute giving the 


cisions by way of appeal exists only by virtue of ex- 


enactment.*® Accordingly, under 


comprehensive compensation acts which substitute 


reviewing courts power to go outside 
of the record of the commission to 
determine whether an order of the 
commission purporting on the record 
to be final is or is not final, the re- 
viewing court cannot go outside the 
record to determine whether or not 
the order in question is final. Berger- 
son v. State Industrial Accident Com- 
mission, 253 P. 1052, 121 Or. 314. 


[b] In New Jersey (1) the court 
of common pleas, in reviewing awards 
of the compensation bureau, sits pure- 
ly as a statutory tribunal (Roxbury 
Tp. v. Plumstead, 162 A. 198, 10 N.J. 
Misc. 1034), (2) and provisions of the 
compensation act authorizing that 
court to allow attorney’s fees to the 
prevailing party on an appeal from 
the compensation bureau to the court 
of common pleas does not authorize 
the allowance of such fees to the suc- 
cessful litigant on a writ of certio- 
rari to the supreme court and there-, 
after to the court of errors and ap- 
peals for professional services ren- 
dered on the appeal, but refers to the 
appeal then pending in the court of 
common pleas. Roxbury Tp. v. Plum- 
stead, supra. 


45. Arbogast v. Richardson, 
(2d) 98, 119 Cal.App. 316. 


[a] Illustration.—A superior court 
has no jurisdiction to review an in- 
dustrial accident commission’s 
awards where such court is not one 
of those specified in the compensa- 
tion acts as authorized to review such 
awards. Arbogast v. Richardson, 6 
P.(2d) 98, 119 Cal.App. 316. 


46. Lyons v. Industrial Commis- 
sion, 180 N.E. 273, 42 Ohio App. 132; 
Police vy. Industrial Commission of 
Ohio, 15 Ohio N.P.N.S. 577. 


{a] Common pleas court of Ohio 
has no inherent jurisdiction, exclusive 
of specific enactment, to entertain ap- 
peals from industrial commission. 
Lyons v. Industrial Commission, 180 
N.E. 2738, 42 Ohio App. 132. 


Cb] Appeal by nonresidents.—(1) 
Circuit court of Oregon has no juris- 
diction of an appeal by a nonresident 
compensation claimant under the pro- 
visions of the Oregon statute which 
made no provision for an appeal by 
nonresidents. Liimatainen y. State 
Industrial Accident Commission, 246 
P. 741, 118 Or. 260. (2) Right of non- 
residents to review of compensation 


6 P. 


proceedings generally see infra § 
1142. 
[ec] Im Virginia, in the absence of 


provisions in the compensation acts 
conferring jurisdiction to review 
compensation proceedings by way of 
appeal, the supreme court of appeals 
is without jurisdiction to entertain 
an appeal from the industrial com- 
mission’s award, unless possibly ‘un- 
der Const. (1902) § 88, where a con- 
stitutional question is raised, or there 
is an attempt to exceed jurisdiction 
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for the ordinary rules and methods of civil procedure, 
in compensation cases, a method which is substantial, 
complete, and exclusive and provides that an appeal 
from the compensation commission, the tribunal ap- 
pealed to shall have jurisdiction which is prescribed, 
the reviewing tribunal has no jurisdiction in excess 
of that preseribed.t*? Moreover, a provision in the 
act as to the jurisdiction of appeals will be constru- 
ed in accordance with the intent of the legislature as 
evidenced by the entire act.4® Hence, under a statute 
conferring jurisdiction of an appeal on the court 
having jurisdiction over the place where the accident 
occurred, or over the person appealing from the de- 
cision, it has been held than an insurance earrier, 
appealing, cannot contend that a court in a distant 
part of the state where its main office is located has 
concurrent. jurisdiction,*® although under the same, 
or a similar statute, it has been held that where claim- 
ant voluntarily invoked the jurisdiction of a par- 
ticular court it thereby became invested with juris- 
diction on an appeal by claimant.°° Under a com- 
pensation act specifying that in compensation pro- 
ceedings a party in interest may present the decision 
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officer in the county where the injury occurred for 
the entry of a decree by a specified judge, although 
permitting a hearing elsewhere on the request of 
claimant, it was held that where the hearing was, at 
claimant’s request, heard in a county other than that 
in which the injury occurred an appeal taken from 
the county where the hearing was had did not confer 
jurisdiction on the appellate court.*! Under a stat- 
ute providing that “if either party at interest is dis- 
satisfied with the award of the compensation com- 
missioner, then the mattér may be submitted to the 
district court of the county which would have juris- 
diction of a eivil action between the parties,” it is 
held that the “district court” to which the cause shall 
be submitted is the one to which the employee would 
be compelled to resort in a.sutt for damages.®? 
Where a compensation act provides that an appeal 
from the decision of a compensation bureau, when 
allowed, shall be only to a specified court in the coun- 
ty where the accident occurred, it is held that where 
the accident, on which the decision of the compensa- 
tion bureau is based, arose outside the state no court 
within the state has jurisdiction of an appeal from 


of the compensation commission to a specified coufity*|’ 


justifying the court’s exercise of orig- 
inal jurisdiction to issue the writ of 
prohibition since Workmen’s Compen- 
sation Act §§ 61 and 62, provides ex- 
clusive remedies for review and this 
notwithstanding the general provi- 
sions in Code (1919) § 6335, relating 
to appeals. Richmond Cedar Works 
v. Harper, 106 S.H. 516, 129 Va. 481. 


‘47. Willis’v. Skelly Oil Co., 11 P. 
(2a) 980, 1385 Kan. 543; Fougnie v. 
Wilbert & Schreeb Coal Co., 286 P. 
396, 130 Kan. 410. 


{a] For example (1) under a com- 
prehensive compensation act prescrib- 
ing its own procedure and conferring 
upon a Gistrict court, upon appeal 
thereto from the compensation com- 
mission, jurisdiction to grant or re- 
fuse, or to increase or diminish, a 
compensation commission’s award of 
compensation, in reviewing such 
award and in the absence of any in- 
timation in the statute that the dis- 
trict court may reverse and remand 
the proceedings to the compensation 
commission because of errors com- 
mitted in the proceedings before the 
commission, the action of the dis- 
trict court in remanding a case to the 
commission is erroneous, Willis v. 
Skelly Oil Co., 11 P.(2da) 980, 135 Kan, 
543; Fougnie v. Wilbert & Schreeb 
Coal Co., 286 P. 396, 130 Kan. 410. 
(2) Thus, when based upon supposed 
error of the commission in the admis- 
sion or exclusion of evidence before 
that tribunal, an order of the district 
court remanding the proceedings to 
the compensation commission was 
erroneous and should be set aside. 
Fougnie v. Wilbert & Schreeb Coal 
Co., supra. (38) The district court in 
such case hears no new evidence but 
takes the case on the transcript of 
the proceedings before the compensa- 
tion commission and makes an inde- 
pendent adjudication of the facts and 
law therefrom. Willis v. Skelly Oil 
Co., Supra; Orendoc v. Kaw Steel 
Const. Co., 291 P.,.952; 131 Kan. 366; 
Fougnie v. Wilbert & Schreeb Coal 
Co., supra, 


48. Brenner v. Brenner, 96 A. 287, 
127 Md. 189. 


49.. Brenner vy. Brenner, supra. 
50. Bethlehem Steel Co. vy. Traylor, 


such decision ;°* 


148 A. 246, 158 Md. 116, 73 A.L.R. 479. 


[a] Rule applied.—Where the in- 
jury for which compensation was 
sought did not occur in the city of 
Baltimore and the authority of the 
Baltimore city court to entertain an 
appeal from the decision of a com- 
pensation commission disallowing 
compensation depended upon wheth- 
er the city court had ‘jurisdiction 
over the person appealing’ within 
the meaning of the statute, it was 
held that it is with reference to the 
terms and objects of the compensa- 
tion acts and to a person voluntari- 
ly invoking the court’s jurisdiction 
rather than the principle of the de- 
cisions applying the code provisions 
relating to attachments against non- 
resident debtors that is to determine 
whether the city court had jurisdic- 
tion of the appeal and it was accord- 
ingly held that under the facts of the 
particular case that the city court had 
jurisdiction of the appeal. Bethlehem 
Steel Co. v. Traylor, 148 A. 246, 158 
Md. 116, 73 A.L.R. 479. 


51. Maguire’s Case, 115 A. 176, 120 
Me. 398. 
{a] Illustration. — Under W ork- 


men’s Compensation Act § 34, requir- 
ing presentation of copies certified by 
the clerk of the industrial accident 
commission to the clerk of the courts 
of the county in which the injury oc- 
curred, whereupon any justice of the 
supreme judicial court shall render a 
decree with the same effect as though 
rendered in equity, except there shall 
be no appeal therefrom on questions 
of fact, jurisdiction is in such county 
alone; and an appeal, although lodg- 
ed in the county in which the hear- 
ing is had on claimant’s request under 
§ 33, is not perfected so as to give the 
law court jurisdiction to review the 
decree of the sitting justice affirming 
the commission’s decision, the court 
in equity not having general’ juris- 
diction under the act, but only such 
jurisdiction, restricted as to. place 
and procedure, as specified, the decree 
of the sitting justice being purely a 
ministerial act required for the final 
determination by the law court, which 
does not possess, in such appeals, 


powers possessed in ordinary equity: 


appeals. Maguire’s Case, 115 A. 
120 Me. 398. 


176, 


but under similar provisions of oth- 


[b] Cases decided under other and 
different statutes held inapplicable.— 
Cases involving jurisdiction of ap- 
pellate courts on the appeal of com- 
pensation cases under the compensa- 
tion acts of Texas are not applicable 
to the same question arising under 
the Maine statutes in view of the 
difference: in. the provisions of the 
compensation acts in the two states. 
rire Case, 115 A: 176, 120 Me. 
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52. Globe Indemnity Co. v. Larson, 
173 N.W. 597, 598, 103 Neb. 673. 


“While the language used is indefi- 
nite and unsatisfactory, we think 
that, as affecting the question of ju- 
risdiction . . . the ‘district court’ 
to whom the cause should be sub- 
mitted is the one to which the em- 
ployé would be compelled to resort in 
a suit for damages for injuries re- 
ceived. In other words, the legis- 
lative intent was to leave the forum 
for an action between the parties the 
same as it was before the enactment 
of the compensation law. This would 
be the county in which the employer 
resides or in which service could be 


had upon him. tu be nis) would 
be the county where, in nearly all 
cases, both parties would reside, 


where the witnesses would reside and 
the.cause be prosecuted with the least 
expense.”’ Globe Indemnity Co. v. 
Larson, supra, . 


[a] Time of determining jurisdic- 
tion of appellate court.—‘The juris- 
diction should» be determined as ‘of 
the time the cause of action arose.” 
Globe Indemnity’ Co. v. Larson, 173 
N.W. 597, 598, 103 Neb. 673. 


[b] Selection of the forum on ap- 
peal is not to be left entirely to ap- 
pellant under. the rule stated in the 
text. Globe Indemnity Co. v. Lar- 
son, 173. N.W. 597, 103 Neb. 678. 


53. Frank Desiderio Sons v. Blunt, 
167 A. 29, 11 N.J.Mifse. 494. 


[a] Rule applied.—In a compensa- 
tion case involving an accident which 
occurred outside the state of New 
Jersey, it was held that a court of 
common pleas within the state had-no 
jurisdiction of an appeal from a deci- 
sion of the compensation bureau since 
no right of appeal existed under the 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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er compensation acts there is authority to the effect 
that notwithstanding the accident for which com- 
pensation is sought occurred outside the state a court 
specified by the statute, within the state, may have 
jurisdiction to entertain an appeal from proceedings 
before a compensation commission.’ * 


Jurisdictional facts cannot be supplied by stipula- 
tion. Where the compensation act specifically pro- 
vides what facts must exist in order to confer juris- 
diction on an appellate court in reviewing an appeal 
the decisions of a compensation commission, where 
those faets do not exist so as to confer jurisdiction 
they cannot be supplied by stipulation of the par- 
ties.55 


Where review by appeal displaced. Where the 
right to review the decisions of a compensation com- 
mission by way of appeal, which was provided by the 
compensation act, is taken away and another meth- 
od of review substituted therefor, it is held that an 
appeal confers no jurisdiction on the appellate court 
to review the decisions of the commission.®® 


New Jersey statute. Frank Desiderio [a] 


WORKMEN'S COMPENSATION ACTS 


Discussion of rule.—In West. 


[71 C.J.] 1215 


As affected by nature of appeal. Where the 
boards or commissions provided to determine claims 
in the first instance have been held to act in an ad- 
ministrative capacity only,® it is obvious that under 
such a view the jurisdiction of the courts over a so- 
called “appeal” from such a determination must be 
regarded as original and not appellate.°* Under a 
statute permitting an aggrieved party to have the de- 
cisions of a specified compensation body reviewed in 
a specified court on a proceeding in the nature of an 
appeal in so far as the decision of the body being 
reviewed rests upon questions of fact or the proper 
application of the statute, but providing further that 
matters resting in the discretion of that body shall 
not. be subject to review, it has been held that the 
appellate court exceeded its jurisdiction in so far as 
it assumed to adjudicate questions relating to the 
classification and degree of a claimant’s injuries and 
to fix the amount of compensation to be awarded to 
him.®® Where the compensation act authorizes a re- 
view of compensation proceedings by way of an ap- 
peal in the nature of a writ of certiorari,®° it is held 


closed questions of law for deter-: 


pa v. Blunt, 167 A. 29, 11 N.J.Misc. 
94. 


54. Ware v. Industrial Commission 
of Ohio, 121 N.E. 908, 98 Ohio St. 459 
[vacating 8 Ohio App. 460]. 


[a] Rule applied.—Notwithstand- 
ing provisions of the workmen’s com- 
pensation law of Ohio, which pro- 
vides that the only appeal from the 
decision of the compensation commis- 
sion must’ be filed in the common 
pleas court of the county wherein the 
injury was inflicted, where the injury 
was inflicted in another state it was 
held that a court of common pleas 
in Ohio had jurisdiction of the sub- 
ject matter on an appeal from a de- 
cision of the commission. Ware v. 
Industrial Commission of Ohio, 121 N. 


B. 903, 98 Ohio St. 459 [vacating 8 
Ohio App. 460]. 
55. Liimatainen v. State Industrial. 


Accident Commission, 246 P. 741, 118 
Or. 260. 


[a] Mlustration.—Where a com- 
pensation act requires that the party 
who seeks an appeal must make ap- 
plication in the county of his resi- 
dence, jurisdiction could not be con- 
ferred by stipulation where the ag- 
grieved party, the widow of a de- 
ceased employee, was also an alien 
and never resided within the county 
or the state where the compensation 
is sought. Liimatainen v. State In- 
dustrial Accident Commission, 246 P. 
741, 118 Or. 260. 


56. Glassman v. Radke, 188 N.W. 
286, 152 Minn. 253. 

[a] Appeal replaced by certiorari. 
—‘‘Chapter 82, § 60, Laws 1921, as 
originally enacted expressly provided 
for an appeal in such cases, but by 
chapter 423, enacted subsequent to 
chapter 82, the right of appeal was 
taken away and certiorari substi- 
tuted in its place; and since the right 
of appeal is purely statutory, and the 
right not being given by the amend- 
ed statute, the appeal taken confers 
no jurisdiction on the court.” Glass- 
man y. Radke, 188 N.W. 286, 152 Minn. 
253. 


57. See supra § 35. 
58. Natal v. District Court of Are- 
cibo, 32 Porto Rico 44; Poccardi v. 


Public Service Commission, 84 S.E. 
242, 75 W.Va. 542, L.R.A.1916A, 299; 
De Constantin v. Public Service Com- 
mission, 83 S.E. 88, 75 W.Va. 32, L.R. 
A. 1916A 329. j 


Virginia the court, in holding that 
the jurisdiction to review acts of the 
public service commission respecting 
the administration of the workmen’s 
compensation fund conferred on the 
Supreme court of appeals by the acts 
of 1913, § 43 e¢ 10 (Code [1913] ¢ 15p 
§ 699), is original, not appellate, 
said: “What the statute: (section 43 
of chapter 10 of the Acts of 1913 
[Code 1913, c. 15p (sec. 699)]) de- 
nominates an appeal must, if possi- 
ble, be regarded as a right given to 
a claimant to participation in the 
fund in question, to apply to this 
court for the exercise of its original 
jurisdiction. Any other construction 
would render the provision uncon- 
stitutional. The commission itself is 
not a court. It is only an adminis- 
trative board, possessing quasi ju- 
dicial and legislative powers.. United 
Fuel Gas Co. v. Public Service Com- 
mission, 80 S.H. 931, 73 W.Va. 571, 
cited. Its powers, in the administra- 
tion of the workmen’s compensa- 
tion fund, are not substantially dif- 
ferent from its powers over other 
matters within its control; and the 
principles upon which the jurisdic- 
tion of this court over its acts, by 
original process, was sustained in 
the case just cited determine the ju- 
risdictional question now presented. 
Only the claimant to participation in 
such fund can apply to this court for 
such relief, and he is permitted to 
do so only in those instances in which 
the commission, by its final action, 
has denied to him such right, upon 
some ground going to the basis of his 
claim, such as self-infliction of the in- 
jury, of which he complains, or in- 
currence of the injury otherwise than 
in the course of his employment. As 
the commission itself and the fund 
are creatures of the legislative will, 
it was competent for the Legislature 
to deprive the commission of all dis- 
ecretionary power respecting the right 


of participation, and make it a purely 


legal question. In other words, it 
could make it mandatory upon the 
commission to allow participation, if 
the injury arose out of and in the 
course of employment, and was not 
self-inflicted, and deny to the commis- 
sion the right to determine what con- 


| stitutes self-inflicted injury or an in- 


jury incurred otherwise than in the 
course of employment, and whether 
the claimant is a dependent of the 
injured person, by making all such 
questions arising upon the facts dis- 


mination by this court, in the exer- 
cise of its. supervisory power over 
officers and inferior tribunals. In 
this manner jurisdiction has been 
conferred upon this court to order 
allowance of such claims, as it would 
in the cases of formal applications 
for writs of mandamus. As to this 
question the Legislature conferred 
only ministerial power upon the com- 
mission.”’>. De Constantin. v. Public 
Service Commission, 83.S.E. 88, 75 W. 
Va. 32, L.R.A.1916A. 329. 


59. Cole v. Department of Labor 
eee Industries, 243 P. 7, 9, 137 Wash. 


“This. [statutory] language, it 
seems to us, clearly shows a legisla- 
tive intent that the superior court 
shall not have any original jurisdic- 
tion in the administration of the law 
or to decide any question to be de- 
cided in the first instance by the de- 
partment. It seems to us the lawful 
inquiry upon review in the superior 
court is only with reference to a ques- 
tion or questions which have been ac- 
tually decided by the department.” 
Cole v. Department of Labor and In- 
dustries, supra. 


“Ror the superior court to enter- 
tain those questions and determine 
the amount of compensation, as it 
did in this case, was to assume orig- 
inal jurisdiction over a subject with- 
in the exclusive. original jurisdic- 
tion of the department. It seems to 
us that to allow the superior courts 
to render judgments going to the ex- 
tent of the one here in question would 
be to allow them to exercise original 
jurisdiction in the administering of 
the law in every case wherein the de- 
partment should decide that the 
claimant was not injured as the re- 
sult of a fortuitous event and the su- 
perior court upon review should de- 
cide otherwise. This, we feel quite 
Sure, would be going clearly beyond 
both the letter and spirit of the law.” 
Cole v. Department of Labor and In- 
dustries, supra. 


[a] Rule | applied.—A superior 
court should not adjudicate the classi- 
fication and the degree of injuries, on 
appeal from denial of compensation 
by the department of labor and indus- 
tries. Cole v. Department of Labor 
and Industries, 243 P. 7, 137 Wash. 


69. See supra § 1122 note 11. 
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that the jurisdiction of the appellate tribunal to en- 
tertain the appeal is restricted to the terms of the 


compensation act.°+ 


Amount involved. Where jurisdiction of appeals 
provided for in the compensation acts from decisions 
of the compensation commission, is conferred upon 
a particular court, a constitutional provision confer- 
ring appellate jurisdiction on the same court where 
the matter in controversy exceeds a specified sum is 
Under a statute authorizing an ap- 
pellate court to review cases wherein the amount in- 
volved exceeds a specified sum, it is held that the 
court has no jurisdiction on the appeal of a work- 


62 


inapplicable. 


61. Barlone v. Westmoreland Coal 
Co., 5 Pa.Dist.&Co. 529. 


[a] Courts of common pleas.— 
“The jurisdiction of the courts of 
common pleas in appeals from actions 


of the Workmen’s Compensation 
Board is purely statutory and arises 
out of = = tines Act.) barrone 


v. Westmoreland Coal Co., 5 Pa.Dist. 
&Co. 529, 530. See Houck v. Bobrow 
Bros., Inc., 3 Pa.Dist.&Co. 766 (where 
the appeal was stricken off because 
not prosecuted within the statutory 
period). 

[b] “Adverse party.”—Under a 
statute authorizing an appeal in a 
county where the “adverse party” re- 
sides or has a permanent place of 
business, the court of common pleas 
in a county where such “adverse par- 
ty” neither resides nor has a perma- 
nent place of business has no ju- 
risdiction of an appeal from an award 
of compensation by the board; the 
appeal must be dismissed. Barlone v. 
Westmoreland Coal Co., 5 Pa.Dist.& 
Co, 529. 


62. Lively v. State Compensation 
Com’r, (W.Va.) 167 S.H. 583. 


[a] MIllustration—Where jurisdic- 
tion over appeals in compensation 
cases provided for in a compensation 
act was conferred upon a particular 
appellate court by treating petitions 
for appeals as applications for writs 
of mandamus, it was held that the 
court in question, the supreme court 
of appeals’ jurisdiction to review a 
compensation commissioner’s deter- 
mination was original, rather than 
appellate hence the constitution con- 
ferring appellate jurisdiction on such 
court, where controversy involves 
more than one hundred dollars, is in- 
applicable. Lively v. State Compen- 
sation Com’r, (W.Va.) 167 S.E. 583. 


63. Consolidated Coal Co. v. Jen- 
nings, 33 S.W.(2d) 647, 236 Ky. 705. 


[a] Rule applied.—It has_ been 
held that the court of appeals of Ken- 
tucky did not have jurisdiction over 
a compensation controversy involv- 
ing one hundred ninety five dollars. 
Consolidated Coal Co, v. Jennings, 33 
S.W.(2d) 647, 236 Ky. 705. 


64 Strebing v. Industrial Com- 
mission, 184 N.E. 886, 351 Ill. 627; 
Levy v. Industrial Commission, 178 
N.E. 370, 346 Ill. 49; Nierman v. In- 
dustrial Commission, 161 N.E. 115, 329 
Ill. 623; Western Shade Cloth Co. v. 
Industrial Commission, 156 N.E. 796, 
325 Ill. 570; Central Illinois Public 
Service Co. v. Industrial Commission, 
127 N.E. 80, 81, 293 Ill. 62; Louisville 
& N. R. Co. v. Industrial Board of 
Illinois, 118 N.E. 483, 282 Ill. 136; 
Arcade Mfg. Co. v. Industrial Board 
of Illinois, 118 N.E. 486, 282 Ill. 27; 
Glassman v. Radtke, 225 N.W. 889, 177 
Minn. 555. 


[a] Jurisdiction of Illinois circuit 


WORKMEN’S COMPENSATION ACTS 


reviewing court 
act.°* 


and superior courts stated.—(1) 
“While circuit courts are courts of 
general jurisdiction, yet where they 
exercise a special jurisdiction, not 
arising out of the common law but 
of statutory origin purely, they are 
limited by the language of the stat- 
yte, 4. 7. “tsqDhe! writ of icertiorari, 
by which the circuit court is given ju- 
risdiction to review the decisions of 
the Industrial Commission in compen- 
sation cases, is not the common-law 
writ of certiorari, but is a writ sole- 
ly of statutorye creation, and the pow- 
ers which the court may exercise by 
virtue of that writ are merely the 
powers which the Workmen’s Com- 
pensation Act confers.’ Nierman v. 
Industrial Commission, 161 N.E. 115, 
IL7: 329 Ill.-623;: (2) *“Dhe spowers 
which the circuit court may exercise 
by virtue of that writ are merely the 
powers which the Workmen’s Com- 
pensation Act confers.” Strebing v. 
Industrial Commission, 184 N.E. 886, 
887, 351 Ill. 627. To same effect Levy 
v. Industrial Commission, 178 N.E. 
370, 371, 346 Ill. 49; Central Illinois 
Public Service Co. v. Industrial Com- 
mission, 127 N.E. 80, 81, 2938 Ill. 62. 
(3) “In compensation cases the cir- 
cuit court can only look to the pro- 
visions of the Workmen’s Compensa- 
tion Act to determine whether it has 
jurisdiction of the persons of the liti- 
gants.” Levy v. Industrial Commis- 
sion, supra. (4) The provision of 
Workmen’s Compensation Act § 19 
par (f), authorizing review of the 
industrial board of certiorari from 
the circuit court of the county, con- 
fers the same jurisdiction on the su- 
perior court, the two courts being the 
same under the constitution except in 
name. Eugene Dietzgen Co. v. Indus- 
Tait gerne” Aer 132 N.E. 541, 299 


[b] Distinguished from common- 
law writ.—‘‘The powers of the court 
under such a writ as provided by this 
act are different from those under the 
common law writ of certiorari and 
are limited to powers and jurisdiction 
conferred by the act.” Central Illi- 
nois Public Service Co. v. Industrial 
Commiss| oi, 127-N.E. 80,81, 293 I11. 


[c] Residence of defendant essen- 
tial to issue writ.—(1) Under Work- 
men’s Compensation Act § 144 par 
(f) cl 1, providing that only the cir- 
cuit court of a county where some 
one of the parties defendant shall be 
found has jurisdiction to issue a writ 
of certiorari to review an award of 
the industrial commission, a writ is- 
sued by a circuit court of a county 
wherein none of the parties defend- 
ant reside is in excess of its jurisdic- 
tion. Central Illinois Public Service 
Co. v. Industrial Commission, 127 N. 
i. 80, 2938 Ill. 62.. (2) . Within the 
workmen’s compensation act, the in- 
dustrial board is not defendant or a 
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men’s compensation case involving a sum less than 
that specified in such statute.®* 


[§ 1130] ¢. Certiorari or Writ of Review. 
the writ of certiorari as a remedy to review decisions 
in compensation proceedings exists by virtue of the 
workmen’s compensation act, the jurisdiction of the 


Where 


is restricted to the terms of the 


Similarly, where provisions authorize a com- 
pensation board to reopen and review its prior deci- 
sions upon a showing of fraud, mistake, or changed 
condition, the board has nod jurisdiction to review its 
decisions in the absence of such a showing,®® but 
where the right to review the decision of an arbitra- 


party in interest whose place of resi- 
dence would determine the county 
where application for writ of cer- 
tiorari to review an award under act 
should be made. Louisville & N. R. 
Co. v. Industrial Board of Illinois, 118 
N.E. 483, 282 Ill. 136; Arcade Mfg. Co. 
v. Industrial Board of Illinois, 118 N. 
E. 486, 282 Ill. 27. 


[d] Waiver.—(1) ‘The question 
of jurisdiction has not been raised by 
the assignment of cross-errors though 
it is in the brief of the defendants 
in error, but want of jurisdiction of 
the subject matter cannot be waived. 
and when it appears in the record the 
[appellate] court will take notice of 
it, even though the parties do not 
raise the question.”” Kudla v. Indus- 
trial Commission, 168 N.E. 298, 299, 
336 Ill. 279. (2) Appearance by 
claimant in certiorari to review an 
award of the industrial board was 
held to.be a special one and not a 
general one, so that, certiorari having 
been sued out in the wrong county 
the defect was not. waived by the 
appearance and the writ of certiorari 
could not be maintained. Louisviile 
& N. R. Co. v. Industrial Board of 
Illinois, 118 N.B. 4838, 282 Ill. 136. 


[e] Time at which jurisdiction 
over person is acquired.—(1) ‘When 
a review on a writ of certiorari is 
sought, jurisdiction*over the person 
is accomplished when the case sought 
to be reviewed is laid to the proper 
term.” Levy v. Industrial Commis- 
sion, 178 N.E. 370, 371, 346 Ill. 49. (2) 
Thus, where the August and Septem- 
ber terms intervéned between the is- 
suance of the writs and the October 
term to which they were made re- 
turnable, and ten days intervened be- 
tween the date the writs were issued 
and the first day of the August term, 
it was held that the writs were a 
nullity and failed to confer that ju- 
risdiction of the persons of the liti- 
gants which would authorize the re- 
viewing circuit court to allow an 
amendment at the October term. 
Levy v. Industrial Commission, supra. 


{f] Abortive appeal does not con- 
fer jurisdiction.—Where the compen- 
sation act authorized a review of the 
decisions of a compensation board by 
way of certiorari only, an abortive 
appeal will not operate to confer ju- 
risdiction on the appellate court. 
Glassman vy. Radtke, 225 N.W. 889, 
17 Minn. 555. : 


65. Texas Employers’ Ins, Ass’n y. 
Knouff, (Tex.Commn.App.) 7 S.W.(2d) 
68 [rev (Civ. App.) 8297 SeMWatoos OU, 
S. Fidelity & Guaranty Co. y. Cooper, 
(Tex.Civ.App.) 14 S.W.(2d) 342 [aff 
(Commn.App.) 29 S.W.(2d) 971, reh 
den (Commn.App.) 33 S.W.(2d) 189]; 
Cone v. Texas Employers’ Insurance 
rb: oot (Tex.Civ.App.) 251 S.W. 


[a] For example (1) under such 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tor, by a petition for review, exists, it has been held 
that the jurisdiction of the reviewing tribunal may he 
determined by the application of rules governing sim- 
ilar types of appeals.°® Regardless of statutory pro- 
visions prescribing the procedure to be followed on 
appeal, it has been held that a particular court had 
jurisdiction to review compensation proceedings by 


certiorari.®* 
Particular questions. 


provisions it was held that the indus- 
trial accident board properly refused 
to review an award denying com- 
pensation on the ground that no 
fraud, mistake, or change of con- 
ditions was shown. U. S. Fidelity 
& Guaranty Co. v. Cooper, (Tex. 
Civ.App.) 14 S.W.(2d) 342 [aff 
(Commn.App.) 29 S.W.(2d) 971, reh 
den (Commn.App.) 33 S.W.(2d) 189]. 
(2) Where the interested parties have 
agreed upon a settlement in full of 
the injuries, and the same has been 
duly approved by the board, this ap- 
proval constitutes a final order of the 
board and it has no power under the 
statute to set aside such order in 
the absence of a showing of mis- 
take, fraud, or change of condition; 
but in case of the insurer’s failure to 
comply fully with the agreement the 
employee’s remedy is by suing in the 
district court to enforce the award 
of the board. Texas Employers’ Ins. 
Ass’n v. Knouff, (Tex.Commn.App.) 
7 S.W.(2d) 68 [rev (Civ.App.) 297 S. 
W. 799). 


66. Brewerton Coal Co. v. Indus- 
trial Commission, 154 N.E. 412, 413, 
324 Ill. 89. 


“While the petition for review is 
sui generis, the rules of law as to 
jurisdiction is to be applied.” Brew- 
erton Coal Co. y. Industrial Commis- 
sion, supra. 


fa] Illustration.—Where the peti- 
tion for review of the decision of an 
arbitrator in a compensation case was 
held to be similar in some respects to 
statutes providing for appeals, it was 
held that the provisions of the lat- 
ter statutes may be applied to de- 
termine the jurisdiction of the re- 
viewing tribunal on the petition for 
review. Brewerton Coal Co. v. Indus- 
trial Commission, 154 N.E. 412, 324 
Ill, 89. 


67. 


[a] In New Jersey, on a motion to 
dismiss a writ of certiorari to review 
before the supreme court an award of 
a workmen’s compensation bureau, it 
was held, in denying the motion, that 
notwithstanding L. (1932) c 25 (Comp. 
St. Suppl. §§ 236-260), prescribing the 
proper procedure on appeal, the su- 
preme court had jurisdiction to re- 
view by certiorari in any event. Al- 
lord v. Henry Muhs Co., 163 A. 97, 
10 N.J.Misc. 1230 [aff 168 A. 298, 111 
N.J.Law 237]. 


68. Republic Casualty Co. v. In- 
dustrial Commission, 152 N.E. 479, 
322 Ill. 169. . 


See case infra this note. 


(7k C. J.—77] 


2 
ni 


Under a compensation act 
providing that a specified appellate court has power 
“to review all questions of law or fact presented” 
by the record of a compensation commission, it has 
been held that the appellate court has jurisdiction to 
exercise its own independent judgment both as to the 
law and the facts arising on such record in reviewing 
proceedings of such commission on certiorari;®§ 
moreover, the appellate court has jurisdiction to pass 
upon questions which the commission declined to do, 
although required to so do, by the compensation 
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[§ 1131] d. Action To Set Aside Finding or Award 
on Agreement. Where a compensation act provides 
that any interested party may, on being dissatisfied 
with the final ruling and decision of the compensa- 
tion board, bring suit in some “court of competent ju- 
risdiction” in the county where the injury occurred 


to set aside such final ruling and decision of the 


thereof.’ 


69. Republic Casualty Co. v. In- 
dustrial Commission, supra. 


[a] Illustration.—Where there ex- 
isted a provision of a compensation 
act requiring a compensation com- 
mission to review the decision of an 
arbitrator on all questions of law and 
fact which appear from the state- 
ment of facts or stenographic report, 
the circuit court on appeal from the 
commission’s proceedings on certi- 
orari had jurisdiction to decide the 
question of coverage under a compen- 
sation insurance contract where the 
question was before the commission 
and it was its duty to pass upon the 
question. Republic Casualty Co. v. 
Industrial Commission, 152 N.E. 479, 
322 Ill. 169. 


70. Texas Employers’ Ins. Ass’n 
Ra A naraaer (Tex.Civ.App.) 267 S. 


[a]. Effect of suit to set aside 
award.—“The legal effect of a suit 
to set aside an award of the Indus- 
trial Accident Board is to invoke the 
judgment of the court on the issue of 
the liability of the insurer, under the 
provisions of the act, upon the facts 
alleged in the claim presented to said 
board, and to substitute the judg- 
ment of such court when rendered for 
the prior award of the board.” Tex- 
as Employers’ Ins. Ass’n v. Nuna- 
maker, (Tex.Civ.App.) 267 S.W. 749, 
751. To same effect Newton v. Texas 
Employers’ Ins. Ass’n, (Tex.Commn. 
App.) 25 S.W.(2d) 608, 609 [rev (Civ. 
App.) 15 S.W.(2d) 709]. 


[b] District court one of limited 
jurisdiction.—(1) ‘In the trial of a 
case arising under the Workmen’s 
Compensation Act, the district court 
is, in a sense, a court of limited ju- 
risdiction, the rights and remedies in 
such case being derived from the 
statutes. The statutory provisions 
are held to be mandatory and exclu- 
sive, and before the action is main- 
tainable these provisions must be 
complied with in all respects.’’ Tex- 
as Indemnity Ins. Co. v. Pemberton, 
(Tex.Civ.App.) 9 S.W.(2d) 65, 67. To 
same effect Texas Employers’ Ins. 
Ass’n v. Nelson, (Tex.Civ.App.) 292 
S.W. 651, 652. (2) Accordingly, 
where the jurisdiction of the district 
court is appellate rather than origi- 
nal, in a case where there is noth- 
ing in the record to show that any 
claim for compensation was filed 
against an appellant, it was held that 
a district court had no jurisdiction 
to review any action of the board. 
Texas Employers’ Ins. Ass’n y. Hoehn, 
(Tex.Civ.App.) 20 S.W.(2d) 263. 


board, the court of competent jurisdiction within the 
meaning of the statute is one having jurisdiction un- 
der the constitution and laws of the state to deter- 
mine whether lability exists, and, if so, the amount 
Under provisions of a compensation aci 
authorizing suits to set aside decisions of a compen- 
sation board, it has been held generally that jurisdic- 
tion to set aside the board’s decision depends upon a 
proper application for compensation, a final award, 
notice of intention not to abide thereby, and bringing 
of the suit to set aside within the proper time;7! and 


71. Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551; Security Union 
Ins. Co. v. Cartwright, (Tex.Civ.App.) 
33 S.W.(2d) 1088; Casualty Recipro- 
cal Exchange vy. Underwood, (Tex.Civ. 
App.) 33 S.W.(2d) 585; Texas Em- 
ployers’ Ins. Ass’n v. Neatherlin, 
(Tex.Civ.App.) 31 S.W.(2d) 673 [aff 
(Commn.App.) 48 S.W.(2d) 967]; 
Griffith v. Associated Employers’ Re- 
cipreeay (Tex.Civ.App.) 10 S.W.(2d) 


[a] “This question was settled in 
the early case of Hood v. Texas Em- 
ployers’ Insurance Association (Tex. 
Civ.App.) 260 S.W. 2438, 245, and re- 
ferred to and approved by the later 
Supreme Court case of Mingus v. 
Wadley, 285 S.W. 1084, 1087, 115 Tex. 
551. We quote verbatim from a por- 
tion of the opinion, also quoted in the 
Supreme Court’s decision with ap- 
proval, viz.: ‘The jurisdiction of the 
trial court to hear and determine ap- 
pellant’s suit depended on the follow- 
ing prerequisite proceedings which 
should have been properly alleged 
and supported by the requisite evi- 
dence: (a) That proper application 
for compensation on account of the 
injury alleged to have been received 
was made to the Industrial Accident 
Board; (b) that final award was made 
thereon by said board; (c) the giv- 
ing of notice of the intention not to 
abide by the award within 20 days 
from date of same, and the filing of 
proper suit within 20 days from the 
date of service of such notice—all 
being jurisdictional facts and essen- 
tial to concur before jurisdiction 
would attach.’’’ Petroleum Casualty 
Co. v. Webb, (Tex.Civ.App.) 54 S.W. 
(2d) 1066, 1067. 


[b] Discussion.—“‘The rights and 
remedies given by the Workmen’s 
Compensation Act-are purely statu- 
tory; the statutory provisions as to 
both are mandatory and exclusive, 
and must be complied with in all re- 
spects; and such compliance is nec- 
essary to the exercise of jurisdic- 
tion by the first and all succeeding 
agencies, including the county where 
the injury occurred, where suit to set 
aside the award must be brought. 
Each step toward maturity of com- 
pensation claim from time of injury 
to the final adjudication is a manda- 
tory requirement necessary to the ex- 
ercise of jurisdiction by each agency 
provided for by this statute. Appli- 
cation for compensation, final award, 
timely notice of intention not to abide 
by the award, and timely suit must 
concur before jurisdiction of suit to 
vacate the award attaches. Suit in 
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under this view it is held that where a claim is denied 
or claimant is not granted an amount of compensa- 
tion satisfactory to him the essential jurisdictional 
fact necessary to have the decision of the board re- 
viewed is the identity of the injury upon which he 
bases his cause of action with the injury adjudicated 
Moreover, it is held 
that the burden is on the party bringing the suit to 
set aside the award to show that the court in which 
the suit is filed has jurisdiction of the action.73 


by the compensation board.*? 
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of the board has 


Further, courts 


Un- 


der the same provisions it is held that the court hav- 


the proper court to set aside an award 
of the Industrial Accident Board sus- 
pends such award, and its subject- 
matter is thereby withdrawn from the 
board and from all courts except the 
one in which the suit is brought.” 
Federal Surety Co. v. Jetton, (Tex. 
Commn.App.) 44 S.W.(2d) 9238, 925 


{quot Petroleum Casualty Co. v. 
Webb, (Tex.Civ.App.) 54 S.W.(2d) 
1066, 1067]. 

[ec] Distinction.—‘‘An important 


point of distinction to be kept in mind 
is this: There is a distinction in 
some of the decisions between cases 
filed to enforce an award of the Ac- 
cident Board and those filed to set 
aside an award.’ Petroleum Casual- 
ty Co. v. Webb, (Tex.Civ.App.) 54 S. 
W.(2d) 1066, 1067. 


[d] District court held to have ac- 
quired jurisdiction.—Where an em- 
ployee sustaining a hernia was re- 
fused compensation and filed a prop- 
er notice not to abide by the board’s 
order, the district acquired jurisdic- 
tion of the whole matter. Texas Em- 
ployers’ Ins. Ass’n v. Neatherlin, 
(Tex.Civ.App.) 31 S.W.(2d) 673 [aff 
(Commn.App.) 48 S.W.(2d) 967]. 


72. Texas Employers’ Ins. Ass’n v. 
Moore, (Tex.Civ.App.) 46 S.W.(2d) 
404; Texas Indemnity Ins. Co. v. 
(Tex.Civ.App.) 37 S.W.(2d) 


Beal v. Texas Indemnity Ins. 
(Tex.Commn.App.) 55 S.W.(2d) 
[rev (Civ.App.) 385 S.W.(2d) 


[a] Manner of sustaining burden. 
—(1) “The question of establishing 
jurisdiction is not governed by any 
hard and fixed rule, but may be shown 
by any legal method.’ Casualty Re- 
ciprocal Co. v. Stephens, (Tex.Civ. 
App.) 25 'S.W.(2d) 180, 183 [aff 
(Commn.App.) 45 S.W.(2d) 143]. (2) 
“He may do this by attaching to and 
making a part of his petition a certi- 
fied copy of the award of the Indus- 
trial Accident Board, provided such 
award discloses the amount involved 
in the claim made before the board. 
Or he may set forth by direct alle- 
gations in his petition that the 
amount claimed by him before the 
board was a sum within the jurisdic- 
tion of the court in which the suit is 
brought. But it is not absolutely es- 
sential, in order to show jurisdiction, 
that the amount of the claim before 
the board be alleged in actual dollars 
and cents. It is sufficient if it be 
shown that the claim for compensa- 
tion before the board was for an in- 
jury for which the Compensation Law 
fixes a period of compensation which, 
when multiplied by the average week- 
ly wage of the claimant, would re- 
sult in a Sum within the jurisdiction 
of the court in which the suit is 


brought.” Beal vy. Texas Indemnity 
Ins. Co., (Tex‘Commn.App.) 55 S.W. 
(2d) 801, 802. (8) The party havy- 


ing the burden of establishing juris- 
diction may not be required under the 


statute to file the award of the board 
in the trial court hearing an action 
to set aside the award. Casualty Re- 
ciprocal Co. v. Stephens, supra. 


74 Great American Indemnity Co. 
v. McElyea, (Tex.Civ.App.) 57 S.W. 
(2d) 966; AStna Life Ins. Co. v. Culva- 
house, (Tex.Civ.App.) 10 S.W.(2d) 
803; Texas Employers’ Ins. Ass’n v. 
Rodgers, (Tex.Civ.App.) 284.S.W. 968. 


[a] Tllustrations.—(1) Notwith- 
standing the compensation board 
made an award only for hernia, the 
district court had jurisdiction of a 
cross action for total and perma- 
nent disability filed in a suit to set 
aside the compensation award entered 
on a claim for “rupture and other 
complications which may develop on 
thorough examination” because both 
the board and the parties to that 
hearing were thereby apprised of the 
fact that claimant had suffered in- 
juries other than hernia and proceed- 
ings before the board being more or 
less informal claims before it need 
not be alleged with the same particu- 
larity as before a court. Great Amer- 
ican Indemnity Co. v. McElyea, (Tex. 
Civ.App.) 57 S.W.(2d) 966. (2) Not- 
withstanding no specific claim was 
made before the board for medical 
and hospital bills, a district court in 
a suit to set aside an award which 
included those items had jurisdiction 
to hear a claim for them. Great 
American Indemnity Co. v. McElyea, 
supra. (3) On appeal from orders 
denying compensation, the court en- 
tertaining a suit to set aside such or- 
ders has jurisdiction to determine all 
questions at issue. Texas Employ- 
ers’ Ins. Ass’n v. Rodgers, (Tex.Civ. 
App.) 284 S.W. 968. (4) An action to 
set aside a compensation award, based 
on general claim asserted, is main- 
tainable as to every item, claim, or 
finding that could have been asserted 
before or made by the industrial ac- 
cident board. Adtna Life Ins. Co. v. 


Culvahouse, (Tex.Civ.App.) 10 S.W. 
(2d) 808. 
75. Southern Surety Co. v. Inabnit, 


24 S.W.(2d) 375, 119 Tex. 67; Cooper 
v. U. S. Fidelity & Guaranty Co., (Tex. 
Commn.App.) 29 S.W.(2d) 971 [aff 
(Civ.App.) 14 S.W.(2d) 342, and reh 
den (Commn.App.) 33 S.W.(2d) 189]; 
Petroleum Casualty Co. v. Webb, 
(Tex.Civ.App.) 54 S.W.(2d) 1066. See 
U.S. Fidelity & Guaranty Co. v. Coop- 
er, (Tex.Civ.App.) 14 S.W.(2d) 342 
[aff (Commn.App.) 29 S.W.(2d) 971, 
reh den (Commn.App.) 33 S.W.(2d) 
189] (where an industrial accident 
board refused to review an award 
denying compensation on the ground 
that no fraud, mistake, or change of 
condition was shown, it was held that 
an appellate court had no jurisdiction 
of claimant’s suit for damages 
against the compensation insurer). 


{a] Mlustration—(1) The district 
court has no jurisdiction of a suit 
to set aside the industrial accident 
board’s award, if the board had no ju- 


For later cases, developments and changes in the law see Annotations, 


[§ 1131 


ing jurisdiction of the suit to set aside the decision 


jurisdiction to determine all matters 


which were properly before the board?‘ although the 
court has no jurisdiction of a suit to set aside a de- 
cision of the lower tribunal if that tribunal itself 
had no jurisdiction of the matter passed upon.7® 


acquire no jurisdiction to hear and 


determine a claim for compensation on the merits 
until the compensation board has exercised its ju- 
risdiction to hear and determine such claim.7¢ 


risdiction. Southern Surety Co. v. 
Inabnit, 24 S.W.(2d) 375, 119 Tex. 67; 
Petroleum Casualty Co. v. Webb, 
(Tex.Civ.App.) 54 S.W.(2d) 1066. (2) 
For example, where the compensa- 
tion board had neo power or jurisdic- 
tion to pass on the question of com- 
pensation the second time without a 
showing of fraud, mistake, or chang- 
ed conditions, under a statute permit- 
ting the board to review its own 
awards in those cases alone, then, in 
the absence of such showing, the dis- 
trict court had no jurisdiction in a 
suit to set aside the decision of the 
board as to matters over which the 
board itself had no jurisdiction. 
Cooper v. U. S. Fidelity & Guaranty 
Co., (Tex.Commn.App.) 29 S.W.(2a) 
971 [aff (Civ.App.) 14 S.W.(2d) 342, 
and reh den (Commn.App.) 33 S.W. 
(2d) 189]. (3) Similarly, where a 
board was authorized under the act 
creating it to award compensation 
only where it was shown that the per- 
son seeking compensation was an em- 
ployee within the contemplation of 
the act, where claimant was not such 
an employee the board was without 
jurisdiction to award compensation, 
and the district court had no jurisdic- 
tion to entertain a suit to set aside 
an award made by the board. South- 
ern Surety Co, v. Inabnit, supra. 


76. Lumbermen’s Reciprocal Ass’n 
v. Henderson, (Tex.Commn.App.) 15 
S.W.(2d) 565 [aff in part and rev in 
part (Civ.App.) 1 S.W.(2d) 646]; Com- 
mercial Standard Ins. Co. v. Lowrie, 
(Tex.Civ.App.) 49 S.W.(2d) 933, 937. 


“The record indicates that the State 
Industrial Accident Board has never 
passed upon the,merits of appellee’s 
claim for compensation, but has 
merely refused to set aside the settle- 
ment agreement, which it has pre- 
viously approved, at the instance of 
appellee. This history and status of 
the case appear of vital importance, 
for it now seems to be definitely set- 
tled by the authorities in this’ state 
that until the Accident Board has ex- 
ercised its jurisdiction to hear and 
determine the employee’s claim, upon 
its merits, the courts cannot acquire 
jurisdiction thereof for that purpose; 
that in cases, such as this appears to 
be, where the employee seeks to set 
aside a fraudulent settlement agree- 
ment where no award has been made 
by the board on the merits of the 
claim, the courts may set aside the 
agreement, but the claimant in that 
event is relegated to the board for a 


hearing on the merits of the claim.” 
Commercial Standard Ins. Co. vy. Low- 
rie, supra. 


[a] In suit to set aside agreement 
compromise settlement.—In a suit to 
set aside a compromise agreement al- 


leged to be signed by claimant on 
fraudulent representations of defend- 
ant insurance company, where it ap- 
peared that the compensation board 
had never passed on the merits of the 
employee’s claim for compensation 
but had merely refused to set aside 


Same title and section number, 


§ 1131] 


Amount of compensation. Although it is held, in 
accordance with the view that where a claim for com- 
pensation is denied or claimant is not granted an 
amount of compensation satisfactory to him, the es- 
sential jurisdictional fact to maintain an appeal to 
set aside the decision of the compensation board is 
the identity of the injury upon which he bases his 
cause of action with the injury adjudicated by the 
board’’ that a person seeking a review of compensa- 
tion proceedings by means of a suit to set aside the 
decision of a compensation board is not required to 
show that the amount of the claim before the board 
is such as to bring the action to review within the ju- 
risdiction of the court before which the suit to set 
aside is brought,’® it is held under the same or simi- 
lar statutory provisions that in order to be a court 
of “competent jurisdiction” to entertain suits to set 
aside the decisions of a compensation board the 
amount of the compensation.involved must be such as 
to bring the suit within the proper jurisdiction of the 
trial court.7® 


Requirement that suit be brought where injury 
occurred. Under provisions of the compensation act 
requiring that suits to set aside decisions of a com- 


the settlement agreement which the 
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pensation board be brought in some court of compe- 
tent jurisdiction in the county where the injury oe- 
curred, it has been held that this requirement is ju- 
risdictional,®® although it has also been held that it is 
not jurisdictional®! but relates only to the venue.®? 


Waiver and estoppel.8? Where an action is 
brought by a dissatisfied party to review and set 
aside the finding and award of a compensation com- 
mission, it does not waive its right to object to juris- 
dictional defects by filing an answer to the com- 
plaint,** and under provisions of a compensation act 
requiring that suits to set aside the decisions of a 
compensation board be brought in a court of com- 
petent jurisdiction in the county where the injury oc- 
curred, under the view that the statutory requirement 
is jurisdictional, it has been held that where a suit 
was filed in a county other than the county where the 
injury occurred defendant’s conduct in filing a plea 
of privilege to be sued in the county where the injury 
occurred did not operate as a waiver of his right to 
question the jurisdiction of a court in that county 
after the case was ordered to be transferred there ;8°* 
nor does the request to have the suit transferred to 
the county where the injury occurred, nor an answer 


{b] No jurisdiction acquired by 


board had previously approved it was 
held that until the accident board has 
exercised its jurisdiction to hear and 
determine the employee’s compensa- 
tion claim upon its merits, the courts 
cannot acquire jurisdiction thereof for 
that purpose but the court had juris- 
‘diction only to datermine the issue of 
fraud and to set aside or uphold the 
compromise agreement. Commercial 
Standard Ins. Co. v. Lowrie, (Tex. 
Civ.App.) 49 S.W.(2d) 933. 


77. See supra text and note 71. 


78. Texas Indemnity Ins. Co. v. 
White, (Tex.Civ.App.) 37 S.W.(2d) 
277, 278; Texas Employers’ Ins. Ass’n 
v. White, (Tex.Civ.App.) 32 S.W.(2d) 
955. : 


“The amount of the claim before 
the Industrial Accident Board, wheth- 
er for a specific sum or for a specific 
injury or for a sum to be calculated 
from the nature and extent of the 
claimant’s disability, is immaterial 
upon the issue_of jurisdiction of the 
forum selected by him to review the 
adverse award.’’ Texas Indemnity 
Ins. Co, y. White, supra, 


[a] TIllustration.—Where the em- 
ployee made no claim for a specific 
sum before the industrial accident 
board, but developed facts showing a 
specific injury to his hand within the 
district court’s jurisdiction, it was 
held that on a review of the board’s 
decision the case was within the dis- 
trict court’s jurisdiction. Texas Em- 
ployers’ Ins. Ass’n v. White, (Tex. 
Civ.App.) 32 S.W.(2d) 955. 


[b] Conditions as of time suit filed 
to be considered.—‘Being the same 
injury adjudicated by the Industrial 
Accident Board, whatever may have 
ibeen its nature or its results, that is, 
the nature of the injury and the ex- 
tent of the claimant’s incapacity as 
there developed, he has the right to 
file his suit to review the adverse 
award in the court that has jurisdic- 
tion to review his claim and give full 
compensation for the injury and its 
results aS they exist at the time 
he files his suit.” Texas Indemnity 
Ins. Co. v. White, (Tex.Civ.App.) 37 
S.W.(2d) 277, 278. 


79. Beal v. Texas Indemnity Ins. 


801 [rev (Civ.App.) 35 S.W.(2d) 1054]; 
Texas Indemnity Ins. Co. v. Pember- 
ton, (Tex.Civ.App.) 9 S.W.(2d) 65; 
Georgia Casualty Co. v. Griesenbeck, 
(Tex.Civ.App.) 210 S.W. 278. 


[a] Amount claimed rather than 
amount awarded determines jurisdic- 
tion of particular court.—‘The 
amount claimed before the Industrial 
Accident Board and not the amount 
awarded, is determinative of the prop- 
er court in which the suit is brought.” 
Beal v. Texas Indemnity Ins. Co., 
(Tex.Commn.App.) 55 S.W.(2d) 801, 


802 [rev (Civ.App.) 35 S.W.(2d) 
1054]. 
{[b] Amount involved held not 


shown to be such as to vest district 
court with jurisdiction.—Texas In- 
demnity Ins. Co. v. Pemberton, (Tex. 
Civ.App.) 9 S.W.(2d) 65. : 


[ec] Amount involved held to 
bring case within jurisdiction of 
court.—Where an insurer brought a 
suit to set aside the findings and 
award of the industrial accident 
board, it was held that the issue to 
be tried was, not the collection of the 
sum of weekly payments due under 
the award, but the determination of 
the full amount of insurer’s liability 
that might be recovered and that 
where such amount was in excess of 


five hundred dollars, the district 
court had jurisdiction. Georgia Cas- 
ualty Co. v. Griesenbeck, (Tex.Civ. 


App.) 210 S.W. 273. 


80. Oilmen’s Reciprocal Ass’n_ v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
Mingus v. Wadley, 285 S.W. 1084, 115 
Tex. 551; Tinkle v. Lumbermen’s Re- 
ciprocal Ass’n, (Tex.Civ.App.) 299 S. 
W. 285; Lumbermen’s’ Reciprocal 
Ass’n v. Turner, (Tex.Civ.App.) 296 
S.W. 901. 


[a] Text rule consistent with gen- 
eral rule.—‘“Our construction is con- 
sistent with the general rule mets 
that where a statute creates a right 
and provides a remedy for its enforce- 
ment, the remedy is exclusive, and 
where it confers jurisdiction upon a 
particular court that jurisdiction is 
exclusive.” Mingus_v. Wadley, 285 
S.W. 1084, 1088, 115 Tex. 551. 


transfer of case.—(1) Under the view 
that the statutory requirement that 
a suit to set aside be brought in the 
county where the injury occurred re- 
lates to jurisdiction rather than to 
venue, it has been held that, where 
the suit is brought in a county other 
than that where the injury occurred, 
a court of the county where the in- 
jury actually occurred cannot acquire 
jurisdiction of the suit by transfer to 
such county since the court does not 
derive jurisdiction from the acts of 
the parties to set aside a binding 


award. Lumbermen’s Reciprocal 
Ass’n v. Turner, (Tex.Civ.App.) 296 
S.W. 901. (2) Where a suit to set 


aside an award of an industrial acci- 
dent board was originally commenced 
in a county other than that in which 
the injury occurred, it was held that 
the court of the proper county, where- 
in the accident occurred, did not ac- 
quire jurisdiction of the case by vir- 
tue of an order of transfer made from 
the county in which the suit was 
originally commenced and hence did 
not err in dismissing the suit. Tinkle 
v. Lumbermen’s’ Reciprocal Ass'n, 
(Tex.Civ.App.) 299 S,W. 285, 


81. Lloyds Casualty Co. of New 
York v. Lem, (Tex.Civ.App.) 62 S. 
W.(2d) 497; U. S. Fidelity & Guar- 
anty Co, of Baltimore, Md. v. Lowry, 
(Tex.Civ.App.) 219 S.W. 222. 


82. See infra § 1134. 


83. Presentation and reservation of 
questions to be considered on review 
generally see infra §§ 1147-1187. 


84 Brady v. Industrial Commis- 
sion of Colorado, 249 P. 6, 80 Colo. 62. 


fal, Illustration. — An industrial 
commission by its answer did not 
waive the question of jurisdiction by 
filing an answer to the complaint of 
a compensation claimant in a suit to 
set aside the award of the commission 
denying compensation and permitting 
the commission to withdraw its an- 
swer and to file a demurrer to the 
complaint. Brady v. Industrial Com- 
eee of Colorado, 249 P. 6, 80 Colo. 


85. Tinkle v. Lumbermen’s Recip- 
poe Ass’n, (Tex.Civ.App.) 299 S.W. 
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to the merits of the suit filed in a county other than 
that where the injury occurred, have the effect of 
waiving the right of a party to object to the jurisdic- 
tion of the court of the county where the injury oc- 
eurred after the cause has been transferred to that. 
county.’® On the other hand, where a notice and 
claim of injury indicated that the injury occurred in 
a certain county and the compensation board found 
that the injury occurred in that county, a suit to set 
aside the award of the board was properly brought 
before the district court of that county, notwith- 
standing the injury actually occurred in another 
county, and claimant is estopped from asserting that 
the district court in the county where the suit was 
brought lacks jurisdiction.$? 


~ [§ 1132] e. Review of Arbitrator, Commissioner, 
or Referee.8& Where, under provisions of a compen- 
sation act, review of compensation proceedings be- 
fore arbitrators may be had before a compensation 
commission, the so-called “jurisdiction” of the com- 
mission to entertain the review has been held to exist 
under rules applicable to the question of jurisdiction 


at law generally,’® and objections to the commis-: 


sion’s leck of jurisdiction may be waived.°® Under 
a compensation act providing that a hearing in com- 
pensation proceedings may be before a referee, and 
providing also for a review before the compensa- 
‘tion board, such board, of course, has jurisdiction to 
review the action of a referee in such hearing.®? 
Where a compensation act provides that if either 
party at interest is dissatisfied with the award of a 
compensation commissioner the matter may be sub- 
mitted to the district court of the county which would 
have jurisdiction of a civil action between the par- 
ties, it is held that the district court of a particular 


Lumbermen’s Reciprocal Ass'n | tion’ 


(Tex.Civ.App.) 296 S.W. 


86. 
v.. Turner, 


901. term to express what we mean, 
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fe 


strictly speaking, 
to courts, but for want of a more apt 
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county has jurisdiction where the court has general 
jurisdiction of the subject matter, the consent and 
appearance of the only party having any legal right 
to object to the eounty in which it is brought, and 
service on the opposite party in the county of his 
residence.°* Where a compensation statute author- 
izes the review of proceedings before an arbitrator 
by a specified court, the jurisdiction of such court is 
restricted to a review on the grounds specified by the 
statute.9% 


[§ 1133] f. Review by Full Board. Where a 
compensation act authorizes a review of the deci- 
sions of an arbitration board by a full industrial ac- 
cident board, it is held that the latter board has pow- 
er to dismiss the proceedings forsreview on the ap- 
plication of appellant, and this without the consent 
of the opposite party.°* Where the jurisdiction of 
a compensation board is, by virtue of statutory pro- 
visions, a continuing one, it is held that the objection 
that a review by the full board of a previous award 
by a hearing member thereof is a nullity is unavail- 
able.2> Where a compensation act, after providing 


“that compensation proceedings may be had before a 


member of a compensation board or a referee acting 
for him under the authority of the board, provides 
for an application for review before the full board, 
it is held that that body has jurisdiction to review 
the proceedings had before a referee.°* Under com- 
pensation acts permitting an award to be reviewed by 
a full compensation board if the first hearing was not 
held before the full board, it has jurisdiction to re- 
view an award of the board where the original hear- 
ing was not had before the full board.®? 


[§ 1134] 4. Venue. Where a compensation act 


by the statute.’’ Castator v. Bayes, 
supra. 


95. Crawford v. Gary Heat, Light, 


applies only 


we 


87. Texas Employers’ Ins. Ass’n v. 
Newton, (Tex.Commn.App.) 25 S.W. 
ery 608 [rev (Civ.App.) 15 S.W.(2d) 
709). 


[a] Illustration.—Where the em- 
ployee’s claim and notice of injury 
indicated that his injury occurred in 
Archer county and the compensation 
board so found, claimant cannot be 
heard to say that the district court 
of that county had no jurisdiction to 
entertain a suit to set aside the award 
on the ground that the injury actually 
occurred in Wichita county, but where 
claimant made no objection to the 
finding and claims under it, he is es- 
topped from asserting, on the suit 
to set aside, that although the finding 
is wrong he may still claim under it 
and at the same time deny the right of 
the other party to set it aside. New- 
ton v. Texas Employers’ Ins. Ass’n, 
(Tex.Commn.App.) 25 S.W.(2d)°-608 
[rev (Civ.App.) 15 S.W.(2d) 709]. 


e8. Nature and form of remedy on 
review of arbitrator or referee see su- 
pra § 1125. 


89. Pocahontas Mining Co. v. In- 
dustrial Commission, 134 N.E. 160, 301 
Ill. 462. 


“While the petition for review is 
sui generis, the rules of law as to 
jurisdiction are to be applied.” Brew- 
erton Coal Co., v. Industrial Commis- 
sion, 154 N.E. 412, 413, 324 Ill. 89. 


[a] “Jurisdiction.”—‘“It is true 
. . that the legal term ‘jurisdic- 


have heretofore applied, and will con- 
tinue to apply, the term ‘jurisdiction’ 
to the Industrial Commission, by 
which we are to be understood as 
meaning the statutory authority given 
it to hear and consider cases under 
the Compensation Act.’” Pocahontas 
Mining Co. v. Industrial Commission, 
134 N.E. 160, 165, 301 Ill. 462. 


90. See infra § 1151. 


91. Wilson Berger Coal Co. v. How- 
ard, 292 S.W. 749, 219 Ky. 135. 


$2. McEwen v. Allied Contractors, 
199 N.W. 530, 111 Neb. 708. 


[a] MTllustration.—The court of a 
county other than that in which an 
employer, a domestic corporation, had 
its principal place of business was 
held to have jurisdiction of the review 
of an award by a compensation com- 
missioner, where the court was held 
to have general jurisdiction of the 
subject matter of claims for compen- 
sation, the corporation filed a general 
appearance, and service was had upon 
claimant in the county of her resi- 
dence. McEwen v. Allied Contractors, 
199 N.W. 530, 111 Neb. 708. 


93. Brewer v. Vinegar Hill Zinc 
Co; i239" Prete 2,1019s Kani355. 


94. Castator v. Bayes, 192 N.W. 
696, 697, 221 Mich. 591. 


“The board had the power to dis- 
miss the appeal upon the application 
of the appellants by virtue of one of 
the incidental powers conferred on it 


es Co., 168 N.E. 716, 90 Ind. App. 


[a] Ilustration.—Review by a full 
board on the application of both par- 
ties was, under ‘such circumstances, 
held to be authorized, regardless of 
the validity of a so-called ‘corrected 
award” by a hearing member. Craw- 
ford v. Gary Heat, Light & Water Co., 
168 N.E. 716, 90 Ind.App. 276. 


96. Wilson Berger Coal Co. v. 
Howard, 292 S.W. 749, 219 Ky. 135. 


97. Kingan & Co. v. Ossam, 121 N. 
E. 289, 75 Ind.App. 548 [transf den 
131 N.E. 81, 190 Ind. 554]. 


[a] Hearing before less than all 
members of board.—Under compensa- 
tion statutes (Workmen’s Compensa- 
tion Act [1915] § 60), providing that, 
if application for review is made to 
the industrial board, within seven 
days from an award made by the full 
board, if the first hearing was not held 
before the full board, shall review the 
evidence, the board has jurisdiction 
to review an award of the board ona 
hearing not held before the full board 
and where the hearing was held before 
less than all the members. Kingan & 
Co. v. Ossam, 121 N.E. 289, 75 Ind. 
App. 548 [transf den 181 N.E. 81, 190 
Ind. 554]. 


{b] Amendment inapplicable.— 
That Workmen’s Compensation Act 
(1915) § 60, providing for review by 
the full industrial board if the first 
hearing was not held before the full 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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makes provision for the review of the decisions of 
a compensation commission by way of appeal to a 
specified court and provides further that in pursu- 
ance of the remedy the party seeking the appeal shall 
file a petition in the specified court “of the county 
wherein the injury was inflicted,” it is held that the 
latter provision relates only to the venue of the par- 
ticular case and not to the jurisdiction of the court.®* 
Under a statute of general application providing that 
wherever “any suit or proceeding” shall be “com- 
menced in the wrong court or county” then on mo- 
tion the court shall “change the venue of such suit 
or proceeding to the proper court or county,” it is 
held that, where a particular court issues a writ of 
certiorari to review the action of a compensation 
commission, in excess of the jurisdiction of the par- 
ticular court issuing the writ, such court may trans- 
fer the cause to the proper county to be there tried 
on the merits.°® Under provisions of a workmen’s 
compensation act authorizing interested persons who 
are dissatisfied with the award of a compensation 
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commission to bring a suit, “in some court of com- 
petent jurisdiction” in the county where the injury 
occurred, to set aside the award of the commission, 
it was held that the requirement that the suit to set 
aside the award be brought in the county where the 
injury occurred relates merely to venue! rather than 
to jurisdiction,? although there exists some authority 
to the effect that the statutory provision referred to 
relates to jurisdiction as well as to venue.® . 


[§ 1135] 5. Decisions Reviewable—a. In General. 
In accordance with general rules governing the ques- 
tion of what decisions are reviewable in civil actions 
generally, compensation proceedings are not subject 
to review until there has been a final decision in the 
proceedings which are sought to be reviewed.® 


[§ 1136] b. On Appeal. In compensation pro- 
ceedings the only decisions subject to appeal are 
those expressly declared to be appealable by the stat- 
utory provisions authorizing appeals in such proceed- 
ings. Accordingly, in the absence of a provision 


board, was amended by Acts (1917) ¢ 
63, so as to preclude review by the full 
board, although the hearing may have 
been before a less number, did not de- 
prive the full board of jurisdiction to 
grant an application for review where 
the first hearing was had before the 
amendment. Kingan & Co. v. Ossam, 
121 N.E. 289, 75 Ind.App. 548 [transf 
den 131i N.E. 81, 190 Ind. 554]. 


98. Industrial Commission v. Mur- 
phy, 180 N.E. 731, 41 Ohio App. 206. 


[a] Waiver of objection to venue. 
—A plea to the merits in a com- 
pensation case on appeal from a de- 
cision of a compensation commission 
was held to waive.an objection to the 
venue under a statute fixing venue in 
the county wherein the injury was in- 
flicted, where the particular case was 
brought on appeal to a court in a 
county other than that where the in- 
jury occurred. Industrial Commis- 
sion v. Murphy, 180 N.E. 731, 41 Ohio 
App. 206. 


99. Central Illinois Public Service 
Co. v. Industrial Commission, 127 N. 
E. 80, 293 Ill. 62. 


[a] MTllustration.—Although the 
circuit court of the county which is- 
sued a writ of certiorari to review 
an award of the industrial commission 
under the Workmen’s Compensation 
Act was without jurisdiction because 
none of the parties defendant resided 
in the county as required by the com- 
pensation act authorizing such writs, 
the court having issued the writ may 
nevertheless, under a statute relating 
to venue in actions generally (Venue 
Act § 36), transfer the proceeding to 
a circuit court of the county wherein 
some one of the defendants resides 
and which has jurisdiction there to be 
tried on the merits. Central Illinois 
Publie Service Co. v. Industrial Com- 
mission, 127 N.E. 80, 293 Ill. 62. 


1. Lloyds Casualty Co. of New 
York v. Lem, (Tex.Civ.App.) 62 S.W. 
(2d) 497; U.S. Fidelity & Guaranty 
Co. of Baltimore, Md. v. Lowry, (Tex. 
Civ.App.) 219 S.W. 222. 


[a] Transfer to proper county.— 
Under statutes providing that when a 
plea of privilege is sustained the 
cause should not be dismissed but the 
court shall order the venue to be 
changed to the court of the county 
having jurisdiction of the persons and 
the cause, a diSmissal of the suit to 
set aside an award of compensation 
by a compensation commission on a 
plea to the jurisdiction of the court 


amounting to a plea in abatement was 
reversible error. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md. v. 
Lowry, (Tex.Civ.App.) 219 S.W. 222. 


[b] Discussion.—‘‘Under the set- 
tled rule of decision in this state, we 
see no escape from the conclusion that 
the Legislature did not intend, by the 
statute we are discussing, to limit the 
right to bring a suit to set aside an 
award of the Industrial Accident 
Board to the courts of the county in 
which the accident occurred, but that 
its purpose was to confer the privi- 
lege upon the defendant in the action 
to require the suit to be there brought, 
which might be waived. By the terms 
of the statute, it was undoubtedly also 
the privilege of the plaintiff to bring 
the suit in such county, but we have 
no doubt that the parties, by consent, 
may waive this privilege, and try the 
case in the county of the defendant’s 
residence where the suit was brought, 
notwithstanding the facts show the 
injury occurred in another county. 
Our conclusion is strengthened by the 
section in pari materia with section 
5. In section 5a, where the award 
is against the association, and it re- 
fuses to continue the weekly or 
monthly payments, the claimant may 
institute a suit either in the county 
where the accident occurred, or where 
one or more of the claimants reside 
at the time the suit is brought. Cer- 
tainly this provision was not intended 
to deprive the courts of other counties 
of their constitutional jurisdiction 
over the subject-matter, or of the per- 
son, where the claimant should see 
fit to bring suit in one of such other 
counties, and the defendant does not 
claim the privilege of having the suit 
brought at the place provided by the 
statute. In other words, under this 
provision, if the claimant should see 
fit to sue the insurer at its domicile 
or place of residence, and the de- 
fendant consented to, or waived any 
objection to the venue, the courts 
would not be without jurisdiction to 
try the cause and render judgment 
binding on both parties. If this be 
true, we think it follows that it would 
likewise be the case under the preced- 
ing section, where the suit was to set 
aside the award of the board. No dif- 
ference in principle is perceived be- 
tween the two provisions of the stat- 
ute; they both relating to a mere 
matter of venue.’’ U. S. Fidelity & 
Guaranty Co. of Baltimore, Md. v. 
TOMER (Tex.Civ.App.) 219 S.W. 222, 


2. See supra § 1131. 


3. Oilmen’s Reciprocal Ass’n_v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
Mingus v. Wadley, 285 S.W. 1084, 115 
Tex. 551; Tinkle v. Lumbermen’s 
Reciprocal Ass’n, (Tex.Civ.App.) 299 
S.W. 285; Lumbermen’s Reciprocal 
Ass'n v. Turner, (Tex.Civ.App.) 296 
S.W. 901. But see Standard Accident 
Ins. Co. vy. Arnold, (Tex.Civ.App.) 1 S. 
W.(2d) 434 (holding that the provi- 
sion of the statute requiring institu- 
tion of suit to set aside award in coun- 
ty of injury does not necessarily ap- 
ply to insurer’s action against em- 
ployer). 


[a] Statutory designation of venue 
mandatory and jurisdictional.—‘‘In 
special proceedings [such as suits to 
set aside decisions of the compensa- 
tion board under the compensation 
act] not within the common-law ju- 
risdiction the court’s statutory desig- 
nation of the venue is mandatory and 
jurisdictional.” Mingus v. Wadley, 
285 S.W. 1084, 1088, 115 Tex. 551. 


[b] Change of venue by agreement 
of parties.—Where the suit to set 
aside the decision of the board was 
properly brought, in the first instance, 
in the county where the injury oc- 
curred, by agreement of the parties 
forza change of venue the trial may 
be had in another county. Oilmen’s 
Reciprocal Ass’n v. Youngblood, (Tex. 
Civ.App.) 297 S.W. 255. 


Eke, See Appeal and Error § 256 et 
q. 


5. See case infra this note; and in- 
fra §§ 1136-1140. 


[a] Effect of granting rehearing.— 
Where a compensation commission 
both on a hearing and also on a re- 
hearing denied compensation and on 
the application of claimant granted a 
further rehearing but later refused 
to fix a time or place for this rehear- 
ing or further to proceed on the 
ground that the order made by it for 
the further rehearing was void, but 
without setting aside or vacating the 
order granting sthe second rehearing, 
it was said by the appellate court: 
‘The granting of the rehearing took 
from the employee whatever right 
he had to apply to this court for a 
review, for the granting of the rehear- 
ing left the cause with no final order 
or judgment subject to review.” Car- 
ter v. Industrial Commission, 290 P. 
776, 783, 76 Utah 520. 


6. Galvin v. Brown, 121 N.E. 447, 
71 Ind.App. 380; Industrial Commis- 
sion of Ohio v. Monroe, 146 N.E. 218, 
111 Ohio St. 812; Lyons v. Industrial 
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in the compensation act authorizing an appeal from 
a denial to rechear or recommit a finding in a compen- 
sation case, it is held that there can be no appeal 
from such denial.? Under a statute allowing appeals 
from the decision of a compensation commission only 
when it shall have decided that no accident has oc- 
curred for which compensation is provided in the 
statute, there can be no appeal except from decisions 
of the type specified.s Under the provisions of a 
statute authorizing appeals from the decisions of a 
workmen’s compensation commission, and referring 
to employers who have been assessed for premiums 
under the provisions of the statute which specifies 
that the commission may charge the amount of com- 
pensation allowed against an employer who, although 
subject to the act, has not rejected the benefits of the 
law, there ean be no appeal from the decisions of the 
commission where an employer who, although subject 
to the act, has not elected to reject its benefits in 
the appropriate manner.® Under the provisions of 
some compensation acts it is held that, where the de- 
cision of the compensation department has been ren- 
dered awarding compensation for an injury which 
has been properly classified as to type, there can be 
no appeal from such decision in the absence of ar- 


Commission, 180 N.E. 273, 42 Ohio 
App. 132. See also cases infra this 
commit the 
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by the compensation commissioner of 
a claimant’s motion to rehear or re- 
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bitrary or capricious action on the part of the de- 
partment rendering the decision.1° Failure or re- 
fusal of a compensation board to make a finding of 
facts cannot render an appeal from its award of 
compensation impossible.1* 


Form and sufficiency of determination and neces- 
sity that it be final. Where the compensation act 
authorizes appeals only from awards or decisions in 
compensation cases, there can be no appeal from the 
action of a compensation board where such action 
does not constitute either an award or a decision 
within the meaning of the compensation statute.*? 
Under compensation statutes which allow appeals 
from findings in compensation proceedings only as 
to matters which go to the basis of a claimant’s or 
employer’s right with reference to the claim for eom- 
pensation, decisions in compensation cases to be ap- 
pealable must go to the basis of such right within the 
meaning of the statute,1* and under such provisions 
an order of the commissioner in fixing the percentage 
of a claimant’s disability is not subject to appeal.** 


Where statutory provisions require that in order te 
“be appealable the determination in compensation pro- 


ceedings must be final for an appeal of a particular 
determination to lie, it must be a final determina- 


[a] ustration—An award of 
compensation by the department of 


section. 


[aj] Order approving or disapprov- 
ing attorney’s fees or by less than full 
poard.—(1) Where the Workmen’s 
Compensation Act does not authorize 
an appeal from the order of the indus- 
trial board, approving or disapproving 
attorney’s fees, there can be no appeal 
from such order. Galvin v. Brown, 
121 N.E. 447, 71 Ind.App. 30. (2) The 
Workmen’s Compensation Act, provid- 
ing for an appeal from an award of the 
full industrial board, does not author- 
jze an appeal from an order awarding 
attorney’s fees, made by two members 
thereof. Galvin v. Brown, supra. 


[b] Occupational disease.—Where 
statutory provisions authorize an ap- 
peal to the court of common pleas 
from the findings of a compensation 
commission in certain cases without 
making any reference to decisions in 
eases wherein compensation is sought 
for harm resulting from occupational 
diseases which are, however, made 
compensable by specific provision 
therefor, it is held that the decision 
of the industrial commission in an oc- 
cupational disease case is not appeal- 
able. Industrial Commission of Ohio 
vy. Monroe, 146 N.E. 218, 111 Ohio St. 
812; Lyons v. Industrial Commission, 
180 N.B. 273, 42 Ohio App. 132. 


7, Chzrislonk v. New York, N. H. 
& H. R. Co., 125 A. 874, 875, 101 Conn. 
356. 


“As to that portion of the claimant’s 
appeal assigning error on the refusal 
of the commissioner to grant the 
claimant’s motion to rehear or recom- 
mit his finding, we areragain bound by 
the fact that all proceedings under 
the Workmen’s Compensation Act are 
wholly a matter of statute, and no- 
where in the several statutes concern- 
ing this subject-matter is there any 
provision for an appeal from the de- 
nial of such a motion.’ Chzrislonk v. 
New York, N. H. & H. R. Co., Supra. 


fa] Milustration. Where the 
Workmen’s Compensation Act does 
not authorize an appeal from a denial 


commissioner’s finding 
there can be no appeal from such de- 
nial. Chzrislonk v. New York, N. H. 
& H. R. Co., 125 A. 874, 101 Conn. 356. 
But see O'Hara v. Hewlitt Const. Co., 
155 A. 229, 113 Conn. 262 (commis- 
sioner’s decision, on motion to reopen 
award involving question of law, de- 
termination of which might affect par- 
ties’ rights, is appealable). 


_[b] Abuse of discretion.—Commis- 
sioner’s decisions, on motion to reopen 
award, based on contested facts, 
weight to be accorded new evidence 
whether evidence would likely change 
result or whether, notwithstanding 
new evidence, it is clear justice has 
been done, are generally subject to ap- 
peal only where discretion has been 
improperly exercised. O’Hara v. Hew- 
itt Const. Co., 155 A. 229, 113 Conn. 


8. Rodriguez v. Workmen’s Relief 
Commn., 28 Porto Rico 596. 


[a] Tlustration.—Where the deci- 
sion of the commission denying the 
payment of compensation was based 
on the fact that claimant was not 
wholly. dependent on her son for 
whose death she sought compensation, 
it was held that such decision was 
not subject to appeal. Rodriguez v. 
Workmen’s Relief Commn., 28 Porto 
Rico 596. 


9. Carrero v. Diez & Pérez, Ltd., 27 
Porto Rico 433. 


fa] Dlustration.—Where employ- 
ers who operated a coffee factory were 
subject to the provisions of the act 
but had not elected to reject its bene- 
fits by filing a written statement to 
that effect as required by the statute, 
it was held that there existed no right 
to appeal from the decision of the 
commission under the statute allow- 
ing compensation for the death of a 
workman. Carrero v. Diez & Pérez, 
Ltd., 27 Porto Rico 433. 


10. Knipple v. Department of 
Labor and Industries of State of 
Washington, 271 P. 880, 149 Wash. 594. 


labor and industries for injuries clas- 
sified by the department was held not 
to be reviewable by appeal, in the ab- 
sence of a showing of arbitrary and 
capricious conduct on the part of the 
department. Knipple v. Department 
of Labor and Industries of State of 
Washington, 271 P. 880, 149 Wash. 594. 


11. South Mountain Coal Co. v. 
Haddix, 281 S.W. 498, 213 Ky. 568. 


12. Kraemer v. Mergenthaler Lino- 
type Co., 189 N.Y.S. 198, 198 App.Div. 


[a]. Rule applied.—Where the in- 
dustrial commission, after an appeal 
from an award, reconsidered, of its 
own motion, the evidence as to claim- 
ant’s disability, without vacating the 
award, granting a rehearing, or re- 
ceiving evidence, and concluded the 
award made was valid, and it took no 
action except to state, “Closed on 
previous award,” such statement was 
not an “award” or “decision,” within 
Compensation L. § 28. and was not 
appealable. Kraemer v. Mergenthaler 
pees Co., 189 N.Y.S. 193, 198 App. 

iv. 60. 


13. Conovas v. State Compensation 
Com’r, 151 S.E. 309, 108 W.Va. 397. 


14. Jones v. State Compensation 
Com’r, 164 S.E. 661, 112 W.Va. 
Saunders v. State Compensation 
Com’r, 164 (SB) :39)9. 112.0 (We Via 212; 
Compare Conovas v. State Compensa- 
tion Com’r, 151 S.E. 309, 108 W.Va._397 
(where it was held that conceding 
such order to be appealable, as the 
commissioner’s order was based on 
sufficient evidence, it could not be dis- 
turbed). 


[a] Administrative function.—The 
action of the state €ompensation com- 
missioner in fixing the percentage of 
claimant’s disability is administrative, 
and is generally not reviewable by the 
supreme court of appeals of West Vir- 
ginia on appeal. Jones v. State Com- 
pensation Com’r, 164 S.B. 661, 112 W. 
Va. 473; Saunders v, State Compen- 
sation Com’r, 164 S.E. 39, 112 W.Va. 


, 


Hor later cases, developments and changes in the law see Annotations, same title and section number. 
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tion.15 Under a compensation act providing that the 
compensation commission: shall have full power and 
authority to hear and determine all questions with- 
in its jurisdiction and that its decisions thereon in- 
cluding the extent of disability and amount of com- 
pensation to be paid in each claim shall be final, 
unless the final action of the commission denies the 
right of claimant to participate in the compensation 
fund on the ground that the injury for which compen- 
sation is sought was self-inflicted or did not arise in 
the course of the employment, or upon any other ju- 


15. Ga.—Southern Surety Co. of 
New York v. Elliott, 161 S.E. 679, 44 
Ga.App. 376. 


Ind.—Youngstown Sheet & Tube Co. 
v. Torrez, 174 N.E. 296, 92 Ind.App. 
83; Kuhr v. Willan, 169 N.E. 475, 90 
Ind.App. 567; D’Agostino v. General 
American Tank Car Corporation, 146 
N.E. 216, 82 Ind.App. 375; Kuratnik v. 
Tlinois Steel Co., 146 N.E. 216, 82 Ind. 
App. 366. 


Kan.—Tidwell v. Schaff, 217 P. 702, 
114 Kan. 255. 


La.—Perry v. W. K. Henderson Iron 
Works & Supply Co., 133 So. 805, 16 
La.App. 271; Burks v. Glenmora Serv- 
ice Station, 2 La.App. 530. 


N.Y.—Sparone y. General Electric 
Co., 197 N.Y.S. 430, 203 App.Div. 273. 


N.D.—Hanson v. North Dakota 
Workmen's Compensation Bureau, 233 
N.W. 900, 60 N.D. 220. 


Or.—Rohde v. State Industrial Acci- 
dent Commission, 217 P. 627, 108 Or. 
426. 


Pa.—Mooney v. Lehigh, Valley R. 
Co., 104 A. 624, 261 Pa. 339. 


Porto Rico.—Cortes v. Workmen’s 
Relief Commn., 33 Porto Rico 281. 


See State ex rel. New Amsterdam 
Casualty Co. v. Richardson, (Mo.App.) 
61 S.W.(2d) 409, 410 (dictum saying: 
“No appeal lies from temporary or 
partial award of compensation made 
by the [Compensation] commission’’). 


[a] Claimant’s filing of complaint 
for “review” after judgment on the 
award in the circuit court did not 
affect the finality of the judgment 
rendered so as to prevent the employ- 
er from appealing from the judgment. 
Kuhr v. Willan, 169 N.E. 475, 90 Ind. 
App. 567. 


{b] Wrovision for reconsideration 
of decision immaterial.—A decision of 
a compensation commission may be 
final and appealable although the de- 
cision provides that it may be recon- 
sidered by the commission at the in- 
stance of the workman or of the em- 
ployer. Cortes v. Workmen’s Relief 
Commn., 33 Porto Rico 281. 


[c] Determination held not to be 
appealable because not final.—(1) An 
order of the industrial commission 
granting an employee’s petition for 
introduction of further evidence was 
held not to be appealable as a final 
“award,” “order,” ‘‘judgment,” or “de- 
cision” as is contemplated by a pro- 
-vision of a compensation act authoriz- 
ing appeals to superior courts from 
such final determinations. Southern 
Surety Co. of New York v. Elliott, 161 
S.E. 679, 44 Ga.App. 376. (2) An order 
of a full industrial board declaring 
that attorneys of powers executed by 
alleged dependents were entitled to 
prosecute compensation claims and 
ordering the case back to a single 
member of the board was held not to 
be a “final award,” and hence not ap- 
pealable, within the meaning of statu- 
tory provisions’ authorizing appeals 
only from such an award. Young's- 
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ble.1? 


town Sheet & Tube Co. v. Torrez, 174 
N.E. 296, 92 Ind.App. 838. (3) Suspen- 
sion of proceedings by a compensation 
board until attorneys claiming to ap- 
pear for claimant should prove their 
authority so to appear was held not 
to be a final award so as to justify an 
appeal. Kuratnik v. Illinois Steel Co., 
146 N.E. 216, 82 Ind.App. 366. (4) An 
order of the industrial board suppress- 
ing depositions is not such a final or- 
des as to be appealable. D’Agostino v. 
General American Tank Car Corpora- 
tion, 146 N.E. 216, 82 Ind.App. 875. 
(5) An order setting aside a prelim- 
inary judgment in a suit under the 
Employers’ Liability Law was held to 
be an interlocutory order which could 
not be appealed from. Perry v. W. K. 
Henderson Iron Works & Supply Co., 
133 So. 805, 16 La.App. 271. (6) No 
appeal lies from a decision of the 
state industrial board reopening the 
case to permit the submission of fur- 
ther testimony, for the decision is 
merely interlocutory, and does not de- 
termine any claim to compensation by 
making, denying, ending, or revising 
an award, in which cases only an ap- 
peal lies under a particular compensa- 
tion act (Workmen’s Compensation L. 
§ 23). Sparone v. General Electric 
Co., 197 N.Y.S. 430, 203 App.Div. 273. 
(7) A letter from the industrial acci- 
dent commission to claimant’s attor- 
ney, after expiration of the time for 
appealing from its decision that no 
claim was presented, inclosing a copy 
of the attorney-general’s opinion as to 
the claim, and notifying the recipient 
of such officer’s holding that no valid 
claim was filed, and that the commis- 
sion had no jurisdiction, was held not 
to be an appealable decision. Rohde 
v. State Industrial Accident Commis- 
sion, 217. oPs 2627 ;;- 108: Or... 4426. , 38) 
Where the workmen’s compensation 
board concludes that a referee’s ad- 
judication indicated that there was 
no evidence before him substantiating 
the allegations of the claim petition, 
its order granting a hearing de novo 
is interlocutory, and no appeal lies 
therefrom. Mooney v. Lehigh Valley 
R. Co., 104 A. 624, 261 Pa. 339. 


{d] Determination held to be ap- 
pealable as final.—(1) An order re- 
ferring to an arbitrator, under the 
Workmen’s Compensation Act, the 
question whether a release was ex- 
ecuted under mutual mistake was held 
to be appealable as a final order. Tid- 
well v. Schaff, 217 P. 702, 114 Kan. 255. 
(2) The action of a compensation 
bureau in declining to reopen a claim 
constituted a “final action” and was 
appealable, within the meaning of a 
compensation act providing that an 
appeal may be had in case of such 
“final action,’ where the determina- 
tion evidenced a final decision, in re- 
fusing compensation. Hanson vy. 
North Dakota Workmen’s Compensa- 
tion Bureau, 233 N.W. 900, 60 N.D. 220. 
(3) Letters to claimant’s attorney 
from the industrial accident commis- 
sion, stating that a claim would be 
submitted to the commission for its 
“consideration” and that the commis- 
sion had ‘‘considered” the matter and 
found no reason for reopening the 
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risdictional ground going to the basis of claimant’s 
right when claimant may have an appeal, it is held 
that, when a decision of the compensation commis- 
sion is within its jurisdiction, such decision is final 
and unappealable.+® 
mission’s decision denying compensation on the ju- 
risdictional ground stated in the statute is appeala- 
But in order that an appeal may be had under 
the statute it is necessary that the commission shall 
have taken final action on the ease.18 
lar compensation act declaring that a compensation 


On the other hand, the com- 


Under a simi- 


claim, was held to constitute a ‘‘final 
action,’ from which appeals lie, with- 
in the meaning of a statute authoriz- 
ing such appeals (Or. L. § 6637, as 
amended by L. [1921] p 583 § 10), 
“consideration” being a technical term 
indicating that a tribunal has heard 
and judicially determined matters 
Submitted to it. Meaney v. State In- 
dustrial Accident Commission, 232 P. 
789, 113 Or. 871. 


16. Neal v. Ohio Oil Co., 157 N.E. 
413, 24 Ohio App. 352. 


17. Industrial Commission of Ohio 
v. Link, 171 N.E. 99, 122 Ohio St. 181 
[mod 170 N.B. 594, 34 Ohio App. 174]; 
Industrial Commission of Ohio v. 
Madden, 152 N.E. 662, 115 Ohio St. 
230; Industrial Commission of Ohio v. 
Phillips, 151 N.E. 769, 114 Ohio St. 
607; Cleveland Ry. Co. v. Kingan, 
154 N.E. 168, 23 Ohio App. 95. 


[a] Test.—‘‘The real point is 
whether the ground for appeal goes 
to the basis of the claimant’s right. 
Now what is the basis ef the claim- 
ant’s right? It is a disability, par- 
tial or total, traceable to the injury in- 
flicted in the course of employment, or 
any other ground related to the basis 
of the right to recover.” Cleveland 
Ry. Co. v. Kingan, 154 N.E. 168, 169, 
23 Ohio App. 95. 


[b] MTlustrations.—(1) The indus- 
trial commission’s finding that a 
claimant was not suffering disability 
as the result of an injury was held 
to be a denial of compensation on a 
“jurisdictional ground going to basis 
of claimant’s right’’ and appealable. 
Cleveland Ry. Co. v. Kingan, 154 N.E. 
168, 23 Ohio App. 95. (2) <An order 
of an industrial commission denying 
payment of an award of compensation 
from the state insurance fund for 
want of coverage was held to be ap- 
pealable. Industrial Commission of 
Ohio v. Madden, 152 N.E. 662, 115 Ohio 
St. 230. (3) The industrial commis- 
sion’s denial of a right to participate 
in the insurance fund, because the em- 
ployee’s condition is not attributable 
to an industrial accident, is a denial 
on a “jurisdictional ground going to 
basis of claimant’s right,” and is ap- 
pealable. Industrial Commission of 
Ohio v. Phillips, 151 N.E. 769, 114 
Ohio St. 607. (4) The commission’s 
finding on reéxamination that an em- 
ployee had been fully compensated, 
made prior to the date of the last pay- 
ment, was held to be a denial of com- 
pensation on a jurisdictional ground, 
and appealable. Industrial Commis- 
sion of Ohio v. Link, 171 N.E. 99, 122 
Ohio St. 181 [mod 170 N.E. 594, 34 
Ohio App. 174]. 


18. Wahowiak v. Willys-Overland 
Co., 182 N.E. 35, 125 Ohio St, 491; In- 
dustrial Commission of Ohio v. Nagy, 
148 N.E. 398, 113 Ohio St. 215; Indus- 
trial Commission v. Hogle, 140 N.E. 
612, 618, 108 Ohio St. 363; Snyder v. 
State Liability Board of Awards, 114 
N.E. 268, 94 Ohio St. 342; Barnes v. 
Industrial Commission, 172 N.E. 557, 
35 Ohio App. 458; Industrial Commis- 
sion of Ohio v. Willenborg, 163 N.E. 
212, 29 Ohio App. 162. 
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bureau “shall have full power and authority to hear 
and determine all questions within its jurisdiction 
and that its decisions thereon shall be final,” and that 
the right to appeal exists only where the bureau de- 
nies the right of claimant to participate at all in the 
workmen’s compensation fund on the ground that the 
injury for which compensation is sought was self- 
inflicted or did not arise in the course of the employ- 
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ment, or on any ground going to the basis of claim- 


ant’s right, it is held that the extent of the injuries of 
a claimant who is found to be entitled to compen- 
sation is, within the contemplation of the statute, 
a question as to which the decision of the bureau shall 
be final and is accordingly not subject to appeal,*® 


and where compensation is denied merely because 


“The Commission must act in the 
premises, and until that was done 
either one way or the other, either by 
allowance or rejection of the claim 
upon one of the statutory grounds 
there was no final action.” Industrial 
Commission v. Hogle, supra. 


[a] “Final action” has reference to 
jurisdiction of commission to allow 
compensation.—In Gen. Code § 1465— 
90, as added by Act Febr. 26, 1913 (103 
Ohio L. p 88 § 43) giving an appeal 
from the industrial commission in 
case its final action denies claimant a 
right to participate in the fund, ‘‘final 
action” relates to the question wheth- 
er the commission has jurisdiction to 
allow compensation to claimant. Sny- 
der v. State Liability Board of 
Awards, 114 N.E. 268, 94 Ohio St. 342. 


[b] No final action notwithstand- 
ing notation—‘‘Now every fact was 
found by the Commission in favor of 
the claimant, and there was no final 
action upon the statutory grounds 
even though upon the printed form 
appear these words: ‘And the claim 
was closed. (Note—The word “‘closed” 
indicates. that no continuation was 
Wad) cae Industrial Commission v. 
iigsle, 140 N.E. 612, 613, 108 Ohio St. 


[c] Where there was nothing in 
the record indicating that any affirma- 
tive action was taken by the compen- 
sation commission itself in the nature 
of a final action on the claim for com- 
pensation, it was held that there was 
not such final action as would justify 
an appeal. Industrial Commission v. 
Hogle, 140 N.E. 612, 108 Ohio St. 363. 


[d] Grounds on which final action 
must be taken.—A court of common 
pleas in Ohio is without jurisdiction 

> to entertain an appeal on behalf of a 
elaimant from the industrial commis- 
sion pursuant to the statute (Gen. 
Code § 1465—90) until the commission 
has taken final action in the premises 
denying claimant the right to par- 
ticipate at all or to continue to par- 
ticipate in the state insurance fund, 
on the grounds: First, that the injury 
was purposely self-inflicted; or, sec- 
orfd, that the injury was not sustained 
in the course of employment; or, 
third, on any other ground going to 
the basis of claimant’s right. Indus- 
trial Commission v. Hogle, 140 N.B. 
612, 108 Ohio St. 363. 


{e] Recommendation by the em- 
ployees of the commission with refer- 
ence to a particular claim is: not suffi- 
cient in and of itself to indicate that 
any affirmative action was taken by 
the commission on the claim where 
the commission may or may not fol- 
low such recommendation. Industrial 
Commission v. Hogle, 140 N.E. 612, 
108 Ohio St. 363. 


[f] Action held to amount to final 
action.—Denial by a compensation 
commission of a rehearing on the fil- 
ing of a formal application therefor 
which had been requested by the com- 
mission, after denying further com- 
pensation, was held to be a final ac- 
tion so as to authorize an appeal with- 
in the time permitted by statute. In- 
dustrial Commission: of sOhio v, Wil- 
eae 163 N.E. 212, 29 Ohio App. 


{g] Action held not to amount to 
final action.—(1) The industrial com- 
mission ordering an employer to file 
a statement showing payments made 
to an employee for wage impairment 
and ordering the case to be “held for 
decision” was held to have retained 
jurisdiction of the case so that a court 
was without jurisdiction of the sub- 
ject matter on an employee’s appeal 
from a subsequent order dismissing 
the employee’s application for modifi- 
eation of the award. Wahowiak v. 
Willys-Overland Co., 182 N.E. 35, 125 
Ohio St. 491. (2) An order of the in- 
dustrial commission dismissing appli- 
cation for rehearing, but continuing 
jurisdiction, on the question of grant- 
ing further compensation for any 
existing disability due to injury, was 
not appealable. Barnes v. Industrial 
Commission, 172 N.E. 557, 35 Ohio 
App. 458 (3) The industrial com- 
mission speaks by its record, and, 
where the record did not disclose that 
the commission had taken final action 
on applicant’s right to continue to 
participate in the insurance fund on 
any grounds specified in the compen- 
sation act (Gen. Code § 1465—90) an 
appeal from the order of the commis- 
sion was premature. Industrial Com- 
mission of Ohio v. Nagy, 148 N.E. 398, 
113 Ohio St. 215. 


19. Ethen v. North Dakota Work- 
men’s Compensation Bureau, 244 N.W. 
32, 62 N.D. 394; Lillefjeld v. North 
Dakota Workmen’s Compensation 
Bureau, 244 N.W. 36, 62 N.D. 388; 
Crandall v. North Dakota Workmen’s 
Compensation Bureau, 207 N.W. 551, 
53 N.D. 636. 


“The district court is without ju- 
risdiction to entertain an appeal from 
the Workmen’s Compensation Bureau, 
under section 17, c 162, Laws 1919 
(Workmen’s Compensation Act), un- 
less, and until, such bureau has taken 
final action in the matter denying the 
claimant the right ‘to participate at 
all in the workmen’s compensation 
fund on the ground that the injury 
was self-inflicted, or on the ground 
that the accident did not arise in the 
course of employment, or upon any 
other ground going to the basis of the 
claimant’s rights.’” Crandall _ v. 
North Dakota Workmen’s Compensa- 
tion Bureau, supra. 


[a] Rule applied.—No appeal lies 


Questions of law or fact. 
pensation acts, whether the decisions of inferior 
tribunals may be reviewed on appeal may depend on 
whether the decisions are based on questions of fact 
or questions of law.??. For example, there can be no 
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claimant was not ‘one of those who could participate 
in the fund, it is held that there can be no appeal 
from such denial.?° 
quires that there be a decision by a compensation 
board on the merits of a compensation case before 
the case may be appealed, there cannot be a review of 
the case on the merits in an appeal until such deci- 
sion has been had.?? 


Where a compensation act re- 


Under workmen’s com- 


™ 


from determination of the workmen’s 
compensation bureau that a compens- 
able injury is temporary rather than 
permanent. Lillefjeld v. North Da- 
kota Workmen’s Compensation Bur- 
eau, 244 N.W. 36, 62 N.D. 388. 


20. Light vy. North Dakota Work- 
men’s Compensation Bureau, 222 N.W. 
952, 57 N.D. 487. 


{a] MTlustration.—There can be no 
appeal from an order of the work- 
men’s compensation bureau dismis- 
sing a claim because of the employ- 
er’s default in the payment of a com- 
pensation insurance premium. Light 
v. North Dakota Workmen’s Compen- 
eames Bureau, 222 N.W. 952, 57 N.D. 


21. Taylor v. Department of Labor 
and Industries, (Wash.) 26 P.(2d) 391. 


22. See cases infra this note. 


{a] In Kentucky (1) in view of the 
Workmen’s Compensation Act (Ky. St. 
Suppl. [1918] § 4935) authorizing the 
appellate court to determine whether 
or not “the order, decision or award 
[of the compensation board] is not 
in conformity with this act,’ it was 
held that a finding of the workmen’s 
compensation board as to whether an 
employee is entitled to compensation 
as a matter of law is reviewable by 
the court of appeals. Bates & Rog- 
ers Const. Co. v. Allen, 210 S.W. 467, 
183 Ky. 815. (2) A finding of the 
workmen’s compensation board on un- 
disputed facts is a finding of law, al- 
though it may be styled a finding of 
fact by the board, and is reviewable 
by the court of appeals on appeal. 
Bates & Rogers Const. Co. y. Allen, 
supra. 


_[b] In Massachusetts (1) Ques- 
tions of law arising under St. (1911) 
ec 751 can be brought up to the su- 
preme judicial court only by appeal, 
and exceptions are not allowed. In re 
Cripp, 104 N.E. 565, 216 Mass. 586, 
Ann.Cas.1915B 828; In re Employers’ 
Liability Assur. Corporation, 102 5 
EK. 697, 215 Mass.’ 497, L.R.A.1916A 
306; In re Gould, 102 N.E. 693, 215 
Mass. 480, Ann.Cas.1914D 372. (2) 
On the other hand, under the Com- 
pensation Act (LL. [1911] c¢ 751, as 
amended by L. [1912] c 571), the find- 
ings of fact of the industrial accident 
board stand if there is any evidence 
to support them. Pass’ Case, 122 N. 
E. 642, 643, 232 Mass. 515 (saying: 
“It is as futile for parties to appeal 
from a decision of *the board on ques- 
tions of fact as it would be to except 
to an adverse verdict of a jury or an 
unfavorable finding by a_judge’’); 
Pigeon v. Employers’ Liability Assur. 
Corporation, 102 N.E. 932, 216 Mass. 
51, 54, Ann.Cas.1915A 7387 (saying: 
“Tt is plain from §§ 7 and 10, Part 
Ill of the act as amended by St. 1912, 
ce 571, §§ 12, 18, that the commission 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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appeal from a finding of fact,?* but there may be an 
appeal from a finding where there is an error of 
law.2* Where, under a particular compensation act, 
a compensation board’s award is to be final and con- 
clusive unless the award as made is in violation of 
some law or is obtained by fraud, there can be no ap- 
peal from a finding of fact by the board.?° 


Amount in controversy.2" Where compensation 
acts authorize appeals from compensation proceed- 
ings under the same terms and conditions which gov- 
ern appeals in civil actions, under statutes govern- 
ing such civil actions and providing that no appeal 
shall lie where the amount in controversy does not 
exceed a specified sum, it is held that no appeal will 
lie from an award of a compensation body for a sum 
less than the sum prescribed in such statutes.?? 


On further appeal. Where there has been a cor- 
rection of a decision by the tribunal rendering it, it 
is held that an appeal should be taken from the cor- 
rected, rather than from the initial, decision,?* and 


on arbitration shall make rulings of 
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state commerce, and a state compen- 
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under provisions authorizing an appeal to be brought 
after the final action of the commissioner on a further 
hearing of his initial finding, an appeal lies only from 
the decision of the commissioner on the further hear- 
ing rather than from his initial finding.?? Where 
the practice exists to appeal directly from the judg- 
ment of an intermediate court for errors in such judg- 
ment, the decision of such intermediate court in a 
compensation case is to be reviewed by appeal from 
the judgment of that court rather than by an appeal 
from an award made in conformity with such judg- 
ment by an inferior tribunal after remand of the 
case from the intermediate court.®° 


[§ 1137] c. On Certiorari or Writ of Review. Under 
some compensation acts only such decisions in com- 
pensation proceedings as are appealable are subject 
to review on a writ of certiorari.2+ Except where 
findings of fact are determinative of the jurisdiction 
of the tribunal making such findings in compensation 
proceedings,*? only questions or conclusions of law 


30. Santos v. Publix Theatre Cor- 


law and that such rulings of law shall 
be subject to review by the Industrial 
Accident Board, whose decisions in 
turn shall be subject to review by 
the court, and that after the entry of 
a decree in the Superior Court all pro- 
ceedings shall be the same as though 
rendered ‘in a suit duly heard and 
determined by said court,’ except that 
there shall be no appeal upon findings 
of fact”). (3) Thus whether an in- 
jured employee proceeding for com- 
pensation under the Workmen’s Com- 
pensation Act gave notice required by 
the act, whether an insurance asso- 
ciation, the subscribers, or their agent 
had notice of the injury, whether the 
claim had not been filed as required, 
whether failure to file it was due to 
mistake or other reasonable cause, and 
whether the employee had received 
the injury arising out of and in the 
course of the employment, were held 
to be questions of fact, as to which 
appeal would not lie. Pass’ Case, su- 
pra. 


23. Cartin v. Standard Tin Plate 
Co., 106 A. 63, 263 Pa. 56; Conovas 
v. State Compensation Com’r, 151 S.E. 
309, 108 W.Va. 397. 


24. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


25. Cartin v. Standard Tin Plate 
Co., 106 A. 68, 263 Pa. 56; Messinger 
v. Lehigh Vailey R. Co., 104 A. 623, 
261 Pa. 336. 


[a] Immaterial whether compen- 
sation bcoatd makes own, or adopts, 
finding.—A provision of a compensa- 
tion act that the compensation 
“board’s findings of fact shall in all 
cases be final” (Act June 2, 1915 § 
409; P. L. pp 736, 751) comprehends 
all instances where the board either 
adopts the findings of the réferee or 
makes its own findings on a hearing 
de novo. Messinger v. Lehigh Valley 
R. Co., 104 A. 628, 261 Pa. 336. 


[b] Wustrations.—(1) The find- 
ings of a referee, affirmed by .the 
workmen’s compensation board, that 
the condition of claimant’s hands as 
the result of the accident consti- 
tuted a permanent loss of their use 
within Workinen’s Compensation Act 
art 3 § 361, was held to be a finding 
of fact, and not a conclusion of law, 
and was therefore not reviewable on 
appeal. Cartin v. Standard Tin Plate 
Co., 106 A. 63, 268 Pa. 56. (2) Where 
the referee disallowed a claim for 
compensation because the employer 
and employee were engaged in inter- 


sation act (Workmen’s Compensation 
Act of June 2, 1915), did not apply, 
the compensation board’s affirmance 
thereof was final, and an appeal there- 
from to the common pleas was prop- 
erly dismissed. Messinger v. Lehigh 
votes R. Co.,-104°*An 1623, (261) Pa. 
336. 


26. Decisions reviewable as de- 
pendent on amount or value in contro- 
versy in civil actions generally see 
Appeal and Error §§ 137-255. 


27. Essington v. Bowman, 121 N.E. 
548, 69 Ind.App. 184; Bee Hive Min- 
i Co. v. Ford, 131 S.W. 2038, 144 Va. 


[a] Mlustrations.—(1) Under 
Workmen’s Compensation Act § 61, 
as amended by Acts (1917) ec 63, pro- 
viding for appeals from awards of 
the industrial board under the same 
conditions as govern appeals in ordi- 
ary cases, and Burns St. Annot. (1914) 
§§ 1389, 1391, declaring no appeal 
shall be taken where the amount in 
controversy does not exceed fifty dol- 
lars, with certain exceptions, no ap- 
peal from an award of forty dollars 
will lie. Essington vy. Bowman, 121 
N.E. 548, 69 Ind.App. 184. (2) Where 
the award of the industrial commis- 
sion was for five hundred dollars but 
was subject to a credit of two hun- 
dred and seventy-five dollars for med- 
ical services, an appeal to the su- 
preme court of appeals of Virginia 
should be dismissed where the com- 
pensation act provided that appeals 
from compensation awards snall lie 
in the manner provided for appeals 
in equity cases and statutes govern- 
ing such appeals provided that deci- 
sions for an amount less than three 
hundred dollars exclusive of costs 
were not subject to appeal. Bee Hive 
ining Co. v. Ford, 131 S.E. 203, 144 

a. ; 


28. In re Maggelet, 116 N.E. 972, 
228 Mass. 57, L.R.A.1918F 864. 


_ [a] Rule applied.—Where a decree 
in a proceeding before a court under 
a workmen’s compensation act was 
corrected because of mistake in entry 
of the first decree, as where a mistake 
was made in the first decree because 
of the failure of the employee to 
state his case fully and truly to the 


court, an appeal could only be taken | 


from the corrected decree. In re 
Maggelet, 116 N.H. 972, 228 Mass. 57, 
L.R.A.1918F 864. 


29. Conovas yv. State Compensation 
Com’r, 151 S.E. 309, 108 W.Va. 397. 


poration, 142 A. 745, 108 Conn. 159. 


“The reasons filed in the second at- 
tempted appeal from the commission- 
er contained no claim that the award 
as made by him did not comply, in all 
respects, with the direction of the 
judgment of the superior court on 
the first appeal. They questioned, in- 
stead, the action of the latter court 
in correcting the finding upon the evi- 
dence submitted to it, the conclu- 
sions reached from the subordinate 
facts stated in the finding as correct- 
ed, and the judgment remanding the 
case to the commissioner for an award 
in accordance therewith. No doings 
of the commissioner independently 
of or not in conformity with that 
judgment were complained of with 
the exception of the denial of defend- 
ants’ motion to reopen, which motion 
was not based on any of the grounds 
specified in section 5355 of the Gen- 
eral Statutes, and from the denial of 
which "no “appeal lies) =. 4) Si phe 
appeal related to the correctness and 
validity of the action and judgment 
of the superior court on the first ap- 
peal, from which judgment... 
no appeal to this court was taken.” 
Santos v. Publix Theatre Corporation, 
supra. 


31. State v. District Court, Henne- 
vee County, 166 N.W. 185, 139 Minn. 


[a] Orders and judgments not in 
their nature appealable.—(1) “It [the 
compensation statute] does not in- 
tend the review by certiorari of or- 
ders and j&dgments not in their na- 
ture appealable under our practice.’ 
State v. District Court, ennepin 
County, 166 N.W. 185, 187, 189 Minn. 
205. (2) For example, where it is 
held under statutory provisions that 
an order for judgment on the plead- 
ings is not appealable, then, under 
a workmen’s compensation act pro- 
viding for review of compensation 
proceedings by way of a writ of cer- 
tiorari, that writ does not bring to 
the supreme court of Minnesota for 
review an order for judgment on 
pleadings, but does lie to review 
a judgment entered pursuant to the 
order. State v. District Court, Henne- 
pin County, supra. 


32. Miller & Lux, Incorporated vy. 


Industrial Accident Commission of 
California, 178 P. 960, 179 Cal. 764, 
7 A.L.R. 1291. 

[a] Rule applied.—Findings of 


fact by which the industrial accident 
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which are apparent on the record are subject to re- 
view in compensation proceedings by writ of certio- 
Therefore determinations of questions of 
fact are not reviewable on certiorari.?4 
for a determination in compensation proceedings to 
be reviewable on certiorari, it may be necessary that 
the determination constitute an error in excess of 
the jurisdiction of the tribunal making the determi- 


rari.?3 


commission determines itself clothed 
with jurisdiction aré reviewable by 
the supreme court of California on 
certiorari. Miller & Lux, Incorporat- 
ed v. Industrial Accident Commission 
of California, 178 P. 960, 179 Cal. 764, 
7 ALL.R. 1291. 


33. Woodward Iron Co. v. Brad- 
ford, 90 So. 803, 206 Ala. 447.. 


[a] Decision involving construc- 
tion of compensation act held review- 
abie.— Whether the wife of a deceased 
employee was entitled to an award for 
injuries resulting in death which oc- 
curred outside of the state was held 
to involve a construction of the Work- 
men’s Compensation Act, and if the 
construction given in a decision by 
an industrial board was erroneous, a 
provision of Compensation Act § 19 
was held to permit a review of the 
decisions of the commission by cer- 
tiorari. Friedman Mfg. Co. v. Indus- 
trial Commission of Illinois, 120 N.E. 
460, 284 Ill. 554. 


[b] Questions of law.—‘‘The stat- 
ute contemplates the review of ques- 
tions of law arising in the adminis- 
tration of the compensation act by 
certiorari.” State v. District Court, 
Hennepin County, 166 N.W. 185, 187, 
139 Minn. 205. 


[c]. Application must set forth 
questions of law sought to be review- 
ed, which must be apparent on the 
record, and the appellate court will 
consider questions of law so present- 
ed, but will not review conclusions of 
the judge supported by any of the 
evidence as set out or in the applica- 
tion of the law to disputed facts or 
objections to evidence. Woodward 
Iron Co. v. Bradford, 90 So. 8038, 206 
Ala. 447. 


[dad] Conclusion not supported by 
' findings of fact.—Where the conclu- 
sion of the judge, in proceedings un- 
der the Workmen’s Compensation Act, 
that a relation of partial dependency 
existed between decedent and claim- 
ants, his parents, which,entitled them 
to compensation, was unwarranted by 
his findings of fact, the granting of 
a writ of certiorari to review an 
award to the parents is authorized. 
Hix parte Woodward Iron Co., 99 So. 
97, 211 Ala. 74. 


34, James Black Dry Goods Co. v. 
Iowa Industrial Com’r, 173 N.W. 23, 
186 Iowa 657. 


[a] Zilustration.—In a proceeding 
to obtain workmen’s compensation, 
whether claimant who was employed 
to do janitor’s work and gardener’s 
work was engaged in horticultural 
work, and therefore not subject to the 
act when injured, was held to be a 
question of fact for the commission, 
whose decision on the question was 
beyond review by certiorari. George 
v. Industrial Accident Commission, 
174 P. 653, 178 Cal.;,733. 


[b] Court is not acting as court of 
appeal.—Payne v. Industrial Accident 
Commission, 258 P. 620, 84 Cal.App. 
657; Southern Pac. Co. v. Industrial 
Accident Commission, 170 P. 822, 177 
Cal. 378. 


35. Hyman Bros. Box & Label Co. 
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Moreover, 


v. Industrial Accident Commission, 
181, P. 784, 180 Cal. 423; McLaughlin 
v. Industrial Accident Commission, 
262 P. 58, 87 Cal.App. 469; Clapp’s 
Parking Station v. Industrial <Acci- 
dent Commission of California, 197 P. 
369, 51 Cal.App. 624; Elk Grove Un- 
ion High School Dist. v. Industrial 
Accident Commission of State of Cal- 
ifornia, 168 P. 392, 34 Cal.App. 589; 
James Black Dry Goods Co. v. Iowa 
Industrial Com’r, 173 N.W. 23, 186 
lowa 657; Des Moines Union Ry. Co. 
v. Funk, (lowa) 164 N.W. 648; In- 
dustrial Commission of Utah vy. 
Evans, 174 P. 825, 52 Utah 394; Gore 
v. Hudson, 138 §.E. 111, 103 W.Va. 
501; Gore v. Hudson, 137 S.B. 229, 103 
W.Va. 295. 


“In order that relief by certiorari 
may be granted there must have 
been an excess of jurisdiction by a 
tribunal exercising judicial functions; 
and an excess of jurisdiction is to be 
distinguished from errors of either 
law or fact committed by a judicial 
tribunal within the limits of its juris- 
diction.” McLaughlin vy. Industrial 
Accident Commission, 262 P. 53. 87 
Cal.App. 469. 


Ta] Allegation held not to show 
want or excess of jurisdiction.—An 
allegation that the employee gave 
false and fraudulent testimony does 
not show want or excess of jurisdic- 
tion of the compensation commission, 
justifying certiorari. Gore v. Hud- 
son, 138 S.E. 111, 103 W.Va. 501. 


[b] Entry of judgment immateri- 
al.—(1) Certiorari was properly held 
to issue to review an order of a com- 
pensation bureau denying a motion to 
dismiss the petition, it being immate- 
rial that there was no judgment en- 
tered in proceedings before the bu- 
reau, where the question involved 
was that the bureau lacked jurisdic- 
tion. Deslauriers Column Mould Co. 
v. Jackson, 127 A. 798, 2 N.J.Misc. 258. 
(2) Where, on the hearing of a peti- 
tion for compensation before a com- 
pensation bureau, a motion was made 
to dismiss the petition on the ground 
that the bureau lacked jurisdiction 
since the claim to compensation was 
barred by limitations contained in the 
compensation statute, it was held 
that certiorari properly issued on the 
denial of the application to dismiss 
by_the board and that the entry of 
judgment on such denial was unnec- 
essary. Deslauriers Column Mould 
Co. v. Jackson, supra. 


{c] MDlustrations.—(1) Where a 
compensation commission had juris- 
diction of the parties to the proceed- 
ing and of the subject matter, the 
commission’s failure to order the dis- 
charge of a party from liability as 
an employer under the compensation 
act, if erroneous, was an error com- 
mitted in the exercise of the commis- 
sion’s jurisdiction and was not re- 


viewable on certiorari. Mclaughlin 
v. Industrial Accident Commission, 
262 P. 53, 87 Cal.App. 469. (2) Under 


provisions of a compensation act 
(Workmen’s Compensation Act § 6 
subs “‘a”), creating a liability against 
an employer only for an injury aris- 
ing out of and in the course of the 
employment, an award without proof 


For later cases, developments and changes in the law. sce Annotations, 


[§ 1137 


nation.*® Where, under a compensation act, funda- 
mental questions challenging the right to recover an 
award may be tried in a suit brought for the recovery 
of the award, it is held that there can be no review 
of a decision granting such award.?* 
compensation may be subject to a writ of review only 
for errors specified in the statute authorizing the 
writ.** Therefore that the decision of a compensa- 


An award of 


of such condition precedent being 
void, may on certiorari be annulled 
as in excess of the jurisdiction of a 
compensation commission. Clapp’s 
Parking Station v. Industrial Accident 
Commission of California, 197 P. 369, 
51 Cal.App. 624. (3) Determination 
of the question whether or not cer- 
tain described actions of an employee 
amounted to willftil misconduct with- 
in the Workmen’s. Compensation Act 
goes to the jurisdiction of the indus- 
trial accident commission ‘and there- 
fore is reviewable on certiorari. Hy- 
man Bros. Box & Label Co. v. Indus- 
trial Accident Commission, 181 P. 
784, 180 Cal. 423. (4) An award of 
the industrial commission under the 
compensation act, unsupported by evi- 
dence, will be set aside by the courts, 
on certiorari, as involving an act in 
excess of jurisdiction. Elk Grove 
Union High School Dist. v. Industrial 
Accident Commission of State of Cal- 
ifornia, 168 P. 392, 34 Cal.App. 589. 
(5) Where an employer’s petition for 
certiorari to review an award of the 
industrial commission alleges that the 
commission found without any evi- 
dence that claimant was entitled to 
compensation, and that the order is 
based on that finding, the finding and 
order were necessarily in excess of 
the power of the commission, and 
subject to review by certiorari. In- 
dustrial Commissio of Utah v. 
Evans, 174 P. 825, 52 Utah 394. (6) 
Where the Industrial Commission, 
through error of law, allowed an ex- 
cessive death benefit, it rendered an 
“unlawful” award, and one in excess 
of its “jurisdiction.” Spreckles Sugar 
Co. v. Industrial Accident Commis- 
SLO it OO Wen! Soenlis Om Cale. sa Geman GU 
referee’s exclusion of certain cross- 
examination while taking testimony 
for the Commission being a mere er- 
ror in the taking of testimony cannot 
be reviewed by certiorari. Frankfort 
General Ins. Co. Vv. Pillsbury, 159 P. 
150, 173 Cal. 56. 


36. Slatmeyer v. Industrial Com- 
mission of Ohio, 155 N.E. 484, 115 Ohio 
St. 654 [foll Consolidated Iron-Steel 
Mfg. Co. v. Industrial Commission of 
Ohio, 156 N.E. 143, 115 Ohio St. 704, 
error dism 48 S.Ct. 322, 276 U.S. 600, 
72 L.Ed. 725). 


{a] Rule applied.—The supreme 
court has no jurisdiction to review 
industrial commission’s decision as to 
an additional award for the employ- 
er’s violation of a specific require- 
ment, but questions relating thereto, 
on which decision is not final, may 
be heard in single suit to recover the 
additional award wherein the employ- 
er may contest the legal questions 
involved. Slatmeyer  v. Industrial 
Commission of Ohio, 155 N.B. 484, 115 
Ohio St. 654 [foll Consolidated TIron- 
Steel Mfg. Co. v. Industrial Commis- 
sion of Ohio, 156 N.B. 143, 115 Ohio 
St. 704, error dism*'48 S.Ct. 322, 276 
U.S. 600, 72 L.Ed. 725]. 


37. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commis- 
sion of California, 168 P. 1050, 176 
Cal. 488. See Dalsheim v. Industrial 
Accident Commission, 8 P.(2d) 840, 
841, 215 Cal. 107 (dictum to effect that 
if, on rehearing, an industrial com- 


Same title and section number, 
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tion commission is in excess of its powers will not, 
without more, authorize the review of such decision 


on a writ of review.?& 


Finality of decision. Where the statute provides 
for review of the award of the commission or board 
by a writ of review or certiorari, such a writ will not 
issue in advance of a final award.*® 
tiorari to review the decision of the court will lie 
only to a final decision or judgment,*® and the final- 


mission reverses its original award, 
the party aggrieved may proceed di- 
rectly to the appellate court on a writ 
of review). 


[a] Decisions held to be reviewa- 
ble on writ of review.—(1) An award 
of the industrial commission can be 
annulled by a proceeding in review, 
if the commission exceeded its pow- 
ers in making the award, if the award 
was procured by fraud or was unrea- 
sonable, or if the findings of fact on 
which it was made do not support 
it, but on no other grounds. Massa- 
chusetts Bonding & Ins. Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 168 P. 1050, 176 Cal. 488. (2) 
A writ of review will lie to review 
proceedings of the industrial accident 
commission in awarding compensa- 
tion where the evidence fails to sup- 
pert its findings. Pacific Coast Casu- 
alty Co. v. Pillsbury, 162 P. 1040, 31 
Cal.App. 701. 


38. Los Angeles County v. Indus- 
trial Accident Commission of Cali- 
fornia, 261 P. 295, 202 Cal. 437; Uni- 
versity of Utah v. Industrial Com- 
on of Utah, 229 P. 1103, 64 Utah 

3: 


{a] TFllustrations.—(1) Whether 
the industrial accident commission 
exceeded its powers in refusing to 
furnish an employer with a transcript 
of a hearing cannot be considered in 
a petition for a writ of review. Los 
Angeles County v. Industrial Acci- 
dent Commission of California, 261 P. 
295, 202 Cal. 437. (2) Under a statute 
providing that, on a writ of review, 
the review cannot be extended fur- 
ther than to determine whether the 
inferior tribunal has regularly pur- 
sued its authority (Comp. L. [1917] § 
7383), it was held that an appellate 
court cannot review an unauthorized 
decision of an industrial commission 
to the effect that a university is with- 
in the Workmen's Compensation Act. 
University of Utah v. Industrial Com- 
Peale of Utah, 229 P. 1103, 64 Utah 
273: 


39. Gumilla v. Industrial Accident 
Commission of State of California, 
203 P. 397, 187 Cal. 638; Garratt-Cal- 
lahan Co. v. Industrial Accident Com- 
mission, 153; P: .239, 171° Cal. 334; 
Martilla v. Quincy Mining Co., 191 N. 
W. 193, 221 Mich. 525, 30 A.L.R. 1249; 
Utah Consol. Mining Co. v. Industrial 
Commission of Utah, 240 P. 440, 66 
Utah 173.» 


[a] Whether initial or subsequent 


‘order is subject to review on certio- 


rari or writ of review.—(1) Under a 
compensation act authorizing a_re- 
view of the final order or award of 
a compensation board by a specified 
court, an order of the board dismiss- 
ing the case when made before the 
full board was the order for which 
the application of review should be 
made, rather than a subsequent order 
sustaining the previous order. Verda 
Harlan Coal Co. v. Harlan Nat. Bank, 
17 S.W.(2d) 718, 229 Ky. 565. (2) An 
order of the workmen’s compensation 
board, refusing to allow additional 
evidence and ratifying a previous or- 
der dismissing an application for a 
review of the action of the board was 
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require that the 


ity of the court’s 
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determination may for this purpose 
determination be enrolled before a 


writ of certiorari may issue.*+ 


Similarly, cer- 


held to be a “final order” within the 
contemplation of a statute authoriz- 
ing a review of only final orders in 
compensation proceedings. Louisville 
Gas & Electric Co. v. Duncan, 31 S. 
W.(2d) 915, 2385 Ky. 6138. (8) .In a 
proceeding under the Workmen’s 
Compensation Act, where the indus- 
trial commission, after awarding com- 
pensation, made an order granting a 
rehearing on petition allowed to be 
filed nunc pro tunc, such order was 
not reviewable on certiorari until aft- 
er final decision of the case on the 
rehearing. Gumilla v. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 203 P. 397, 187 Cal. 638. (4) 
The industrial board’s refusal to act 
on a petition to set aside an award 
made by the board in a case pending 
in the supreme court will not be re- 
viewed on certiorari, as the supreme 
court can take no action until the 
board takes action. Martilla v. Quincy 
Mining Co., 191 N.W. 193, 221 Mich. 
525, 30 A.I.R. 1249. 


{[b] Mlustrations.—(1) An award 
to an injured employee by the indus- 
trial accident commission, which 
award included an order to defendant 
employer to pay to those entitled the 


reasonable value of medical services’ 


rendered the employee, such claims 
to be approved by the commission 
before payment, cannot be made the 
subject of review before such ap- 
proval by the commission, since in 
that respect the award is not a final, 
enforceable judgment. Garratt-Calla- 
han Co. y. Industrial Accident Com- 
mission,’ 153 P. ‘239, 171 Cal: 334. (2) 
The supreme court of Utah in view of 
the compensation statute (Comp. L. 
[1917] § 3148, as amended by L. [1921] 
ce 67), cannot, by writ of review, bring 
up an interlocutory order of the in- 
dustrial commission denying a motion 
to dismiss an application for compen- 
sation. Utah Consol. Mining Co. v. 
Industrial Commission of Utah, 240 
P. 440, 66 Utah 173. 


40. Continental Gin Co. v. Eaton, 
107 So. 209, 214 Ala. 224; Gulf States 
Steel Co. v. Witherspoon, 106 So. 900, 
214 Ala. 130; State v. Rice County 
Dist. Ct., 155 N.W. 1057, 182 Minn. 100. 


[a] Illustrations.—(1) An order 
overruling a so-called demurrer, 
which in fact was a motion to dis- 
miss an application by an employee 
to vacate a judgment finding that he 
had fully recovered from his inju- 
ries, cannot be reviewed by certiora- 
ri before determination of the appli- 
cation. State v. Rice County Dist. Ct., 
155) NiiWws 91057,101325 Minn s.4100,,, 52.) 
An order granting a rehearing in a 
compensation case was reviewable by 
certiorari. Continental Gin Co. v. 
HKaton, 107 So. 209, 214 Ala. 224. (3) 
Overruling a motion to set aside a 
compensation decree has been held 
not to change the status of the case 
as to review by certiorari. Gulf 
States Steel Co. v. Witherspoon, 106 
So. 900, 214 Ala. 130. 


41. Hearn v. U. S. Cast Iron Pipe 
& Foundry Co., 116 So. 365, 217 Ala. 
352; Ex parte Louisville & N. R. Co., 
108 So. 379, 214 Ala. 489. 


[a] -Statutes must be considered 


[§ 1138] d. In Action To Set Aside Award. 
Where statutes authorize the review of compensa- 
tion proceedings by permitting the bringing of suits 
to set aside the award of a compensation board, no 
such suit may be brought in advanee of a final ruling 
or decision of the board.*? 


in pari materia, in determining the 
nature of the decree in a compensa- 
tion case from which appeal by cer- 
tiorari may be taken. Ex parte Louis- 
wee & N. R. Co., 108 So. 379, 214 Ala. 


42. Oilmen’s Reciprocal Ass’n v. 
Harris, 288 S.W. 809, 116 Tex. 247; 
Southern Casualty Co. v. Todd, (Tex. 
Commn.App.) 29 S.W.(2d) 973 [aff 
(Civ.App.) 18 S.W.(2d) 695]; Texas 
Employers’ Ins. Ass’n v. Marsden, 
(Tex.Civ.App.) 57 S.W.(2d) 900; Com- 
mercial Casualty Ins. Co. v. Hilton, 
(Tex.Civ.App.) 55 S.W.(2d) 120; Ben- 
son v. Travelers’ Ins. Co., (Tex.Civ. 
App.) 40 S.W.(2d) 966; Jones v. Tex- 
as Indemnity Ins. Co., (Tex.Civ.App.) 
15 S.W.(2d) 1077, 1078; American Em- 
nloyers’ Ins. Co. v. Thompson, (Tex. 


Civ.App.) 11 S.W.(2d) 858; Texas 
Employers’ Ins. Ass’n_ v. Rodgers, 
(Tex.Civ.App.) 284 S.W. 968; Lum- 


bermen’s Reciprocal Ass’n v. Warren, 
(Tex.Civ.App.) 272 S.W. 826. 


“Courts have no jurisdiction of a 
claim arising under the Workmen’s 
Compensation Law . . . unless 
the Industrial Accident Board has 
made a final ruling and decision there- 


on.” Jones v. Texas Indemnity Ins. 
Co., supra. To same effect American 
Employers’ Ins. Co. v. Thompson, 


(Tex.Civ.App.) 11 S.W.(2d) 358. 


{a] Test.—‘The decisive test of 
finality of such ruling or decision is 
not whether the board purports to 
have exhausted its jurisdiction or to 
hold certain questions open for future 
decision, but rather whether the rul- 
ing or decision upon any matter is of 
such nature that it imposes upon a 
party the alternative of either hav- 
ing it set aside or becoming bound 
thereby.”’ - Texas Employers’ Ins. 
Ass’n v. Marsden, (Tex.Civ.App.) 57 
S.W.(2d) 900, 902. 


[b] Principles governing finality 
of judgments inapplicable.—‘‘The In- 
dustrial Accident Board is not a court, 
and its rulings and decisions are there- 
fore not judgments of a court. It is 
doubtful, we think, if principles gov- 
erning the finality of judgments have 
application to the question here pre- 
sented.” Texas Employers’ Ins. Ass’n 
v. Marsden, (Tex.Civ.App.) 57 S.W. 
(2d) 900, 901. 


[c] Tlustrations.—(1) Where the 
award of the board determined the 
existence of a compensable injury, 
the liability of the party who sought 
to have the award set aside, the ne- 
cessity for a surgical operation on 
the injured employee, and the amount 
of compensation, it was held that the 
board’s decision as to these questions 
was such as to put such party to 
the election of either abiding by the 
award and becoming bound thereby, 
or to have the questions determined 
by the court, and was, therefore, a 
final decision authorizing a suit to set 
aside the award. Texas Employers’ 
Ins. Ass’n v. Marsden, (Tex.Civ.App.) 
57 S.W.(2d) 900. (2) An award of 
the industrial aecident board requir- 
ing a hernia operation was held not 
to be final as respected jurisdiction 
of the court to set aside the award. 
Tally vy. Texas Employers’ Ins. Ass’n, 
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[§ 1139] e. Review of Commissioner, Single Mem- 
ber of Board, Arbitrator, or Referee. 
pensation statutes authorizing appeals from deci- 
sions, findings, awards, or rulings of a compensation 
commissioner, there can be no appeal in advance of 
a final determination by the commissioner,** nor may 
there be, under statutes authorizing the review of a 
single member of a compensation board after the ren- 
dition of the final order of the board, any review of 
a determination of a single member of the board un- 
til final action has actually been taken by the 
The decision of the arbitrator or arbitra- 
tion committee, as the case may be, is subject to re- 
view, according to the provision of the particular act 
involved, by a court designated,*® by the state in- 
dustrial commissioner,*® or by the industrial accident 
Where no claim for a review 
is made, the decision of the arbitrators is final and 
Where the compensation 
act provides that a referee’s finding of fact shall be 


board.*4 


board or commission.*? 


binding on the parties.*§ 


(Tex.Civ.App.) 48 S.W.(2d) 988. (3) 
The approval by a compensation 
board of a settlement does not con- 
stitute an award within the rule re- 
quiring that there be an award before 
a suit to set aside the decision of 
the board may be available. Benson 
v. Travelers’ Ins. Co., (Tex.Civ.App.) 
40 S.W.(2d) 966. (4) The industrial 
accident board’s refusal to set a com- 
pensation case for hearing ‘at this 
time”’ because insurer was comply- 
ing with the law was held to be a final 
decision, authorizing the bringing of 
a suit to set aside the ruling of the 
board. Southern Casualty Co. v. Todd, 
(Tex.Commn.App.) 29 S.W.(2d) 973 
{aff (Civ.App.) 18 S.W.(2d) 695]. (5) 
A letter of an industrial accident 
board to a compensation claimant’s 
attorneys was held not appealable as 


a final ruling and decision. Jones v. 
Texas Indemnity Ins. Co., (Tex.Civ. 
App.) 15 S.W.(2d) 1077. (6) Denial 


of an employee’s claim for compensa- 
tion was held to be a final judgment, 
permitting a suit to set aside the 
decision denying compensation. Oil- 
men’s Reciprocal Ass’n v. Harris, 288 
S.W. 809, 116 Tex. 247. (7) An order 
of the industrial accident board re- 
fusing to set aside a settlement for 
fraud constituted denial of a compen- 
sation claim giving the court juris- 
diction on an appeal by way of a suit 
to set aside such order. Texas Hm- 
ployers’ Ins. Ass’n v. Rodgers, (Tex. 
Civ.App.) 284 S.W. 968. (8) In view 
of Vernon Civ. St. Annot. Suppl. 
(1918) art 5246—25, providing that 
an industrial accident board may on 
eertain conditions review its award 
during a compensation period, an 
award granting compensation tor an 
indefinite period during total disabil- 
ity, being the only award the board 
had authority to make, was held to be 
a final order and as such was appeal- 
able. Lumbermen’s Reciprocal Ass’n 
v. Warren, (Tex.Civ.App.) 272 S.W. 
826. (9) The industrial board’s order 
refusing to set aside a settlement 
agreement for mistake or fraud, and 
refusing to consider claimant’s claim 
for compensation, was held to be de- 
nial of a compensation claim author- 
izing appeal. Commercial Casualty 
Ins. Co. v. Hilton, (Tex.Civ.App.) 55 
S.W.(2d) 120. 


43. Willis v. Skelly Oil Co., 11 P. 
(2d) 980, 135 Kan. 543. 


[a] Mlustration.—Where compen- 
sation commissioner heard evidence 
only on sufficiency of demand for com- 
pensation and failed to hear evidence 
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Under com- 


is reviewable.>? 


as to claimant’s disability, the hear- 
ing was unfinished, and an attempted 
appeal to the district court was in- 
effectual. Wits v8 Skelly Oil Co., 11 
P.(2d) 980, 185 Kan. 543. 


44. Inter-Mountain Coal & Lumber 
Co. v. Harris, 3 S.W.(2d) 602, 223 Ky. 
258. 


45. See cases infra this note. 


[a] In Illinois (1) under the act 
of 1911, appeals were authorized to 
the circuit or county court, and ques- 
tions in dispute were heard de novo. 
Lauruszka vy. Empire Mfg. Co., 111 
N.E. 82, 271 Ill. 304. (2) The county 
court had concurrent jurisdiction with 
the circuit court in all matters aris- 
ing under that act, although the 
amount of the claim or judgment en- 
tered exceeded one thousand dollars. 
Lauruszka v. Empire Mfg. Co., su- 
pra. 


46. Iowa Acts (1913) c 147 § 33. 
47. See statutory provisions. 
[a] Necessity of pursuing statu- 


tory remedy.—The Michigan act se- 
cures to parties claiming to be ag- 
grieved by the decision of an arbitra- 
tion committee: First, an appeal to 
the industrial accident board; sec- 
ond, a review of questions of law in- 
volved in the decision on appeal; and 
the supreme court will not review in 
certiorari proceedings an award of a 
committee of arbitration which has 
not been appealed from to the indus- 
trial accident board. Sehrewe v. New 
York ‘Cent. R. Co, 158 N.W. 337; 192 
Mich. 170. 


Hearing and determination on re- 
view see infra § 1246 et seq. 


48. In re Hunnewell, 107 N.E. 934, 
220 Mass. 351. 


49. Cartin v. Standard Tin Plate 
Co., 106 A. 63, 263 Pa. 56. 


[a] MTllustration.—A finding of a 
referee as to the extent of injuries to 
the hand of a claimant was held to be 
a finding of fact, and, therefore, not 
subject to appeal. Cartin v. Stand- 
ae Tin Plate Co., 106 A. 63, 263 Pa. 


50. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


{a] MTlustration.—Under Work- 
men’s Compensation Act June 2, 1915 
(P. L. p 736), a referee’s finding of 
fact without any evidence at all is an 
“error of law,’’ within the meaning 
of § 420 (P. L. p 753), giving an ap- 
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final unless the compensation board shall allow an 
appeal on the ground that the referee’s decision is not 
in conformity with the law or is unwarranted by the 
evidence, there can be no appeal, in a compensation 
case, from a fmding of fact by a referee,*® but the 
finding of a referee based upon an error of law may 
be subject to appeal.°® In any event the finding of 
the referee must be final before it may be reviewed.” 


[§ 1140] f. Review by Full Board. Where com- 
pensation acts permit the determination of a single 
member of a compensation board to be reviewed by 
the full board, only the final order of such member 


[§ 1141] 6. Right of Review—a. Persons Entitled 
—(1) In General. Although either party to com- 
pensation proceedings may be entitled to have such 
proceedings reviewed under statutes authorizing the 
review of such proceedings,>* under a compensation 
act which provides that the award of a compensation 


peal from the referee’s decision to the 
compensation board on errors of law. 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261'-Pa.) 312. 


[b] Finding insufficient to show 
whether mistake of law or of fact.— 
Where a referee’s findings were held 
insufficient for determining whether 
his final receipt was founded on a 
mistake of law or of fact so as to 
warrant review, the case was remand- 
ed for more specific findings of fact 
upon the question whether the ref- 
eree’s final receipt was founded on a 
mistake either of law or of fact. 
Keifer v. Philadelphia & Reading Coal 
oN Co., A256--Ae 722, 102 Pa.Super. 


51. Roach v. Oswald Lever Co., 117 
A 785, 274, Pa. 139: 


[a]. Necessity for award or disal- 
lowance of compensation.—The ap- 
peal which a party in interest may 
take to the compensation board is 
from the award or disallowance of 
compensation, and not from interlocu- 
tory orders such as referee’s refusal 
of further personal examination of 
claimant under Compensation Statute 
§ 314 (§ 22011). Roach v. Oswald 
Lever Co., 117 A. 785, 274 Pa. 139. 


52. Ordean y. Inland Steel Co., 161 
N.E. 711, 89 Ind.App. 512; Jones v. 
Davis, 54 S.W.(2d) 681, 246 Ky. 293. 


[a] Bule applied.—(1) The order 
of a_ single member of an industrial 
board dismissing a second application 
for compensation was held not to be 
separately reviewable, where the 
original application remained upon 


-which the parties might have had a 


hearing. Ordean vy. Inland Steel Co., 
161 °N-B. 711, 89 IndsApp. 512) °e@) 
Compensation board’s failure to send 
a copy of an award to the employee 
or his counsel was held to be an omis- 
sion of an essential element of the 
“rendition” of a final award as re- 
spects a right to review by a full 
board, within the meaning of the 
statutory provisions authorizing a re- 
view by a full board on “‘renditicn” of 
an award... Jones v. Davis, 54 S.W. 
(2d) 681, 246 Ky. 298. 


53. Globe Indempity Co. v. Larson, 
173 N.W. 597, 103 Neb. 673; Texas 
Employers’ Ins. Ass’n v. Marsden, 


(Tex.Civ.App.) 57 S.W.(2d) 900; In- 
dustrial Commission of Utah vy. 
Evans, 174 P. 825, 52 Utah 394. 

[a] Other statements.—(i) “The 


right of &ppeal is given alike to both 
parties.’’ Texas Employers’ Ins. Ass’n 


For later cases, developments and changes in the law see Annotations, same title and section numver, 
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board shall be final unless within a prescribed time 
either party appeals to a specified court, it is held 
that no one except parties to the hearing before the 
board may appeal,®* and the effect of provisions in 
a compensation act giving a right of review to an 
“interested party” has been held to restrict such right 
to the parties to the compensation proceedings who 


v. Marsden, (Tex.Civ.App.) 57 S.W. 
(2d) 900, 902. (2) “We think the 
law clearly evinces the intent that 
either party shall have the right to 
have the proper court determine the 
question involved in any ruling or 
decision of the [compensation] board 
which purports to finally determine 
any right of the parties arising un- 
der the Workmen's Compensation 
Law.’ Texas Employers’ Ins. Ass’n 
v. Marsden, supra. (3) “The Legis- 
lature intended to confer precisely 
the same right upon the employer to 
test the right of the employee, or al- 
leged employee, to participate in the 
fund as is given to such employee to 
contest his ultimate right of recov- 
ery if it is denied by the commission. 
In other words, where the ultimate 
liability of the employer or insurance 
earrier, or the ultimate right of the 
employee to participate in the fund 
which is provided by statute is in- 
volved, then the right to have re- 
eourse to the courts is given under 
the conditions stated in [the statute] 
section 87.” Industrial Commission 
of Utah v. Evans, 174 P. 825, 830, 52 
Utah 394. 


[b] “Adverse party.”—The ‘“ad- 
verse party” contemplated by a pro- 
vision of the compensation act that 
“any party may appeal from any ac- 
tion of the board on matters of law 
to the Court of Common Pleas of the 
county in which the accident occur- 
red, or of the county in which the 
adverse party resides or has a per- 
manent place of business” (Act of 
June 26, 1919 [P. L. p 642] § 6), has 
been held to. be the party in whose 
favor the board has decided, “that is, 
the party adverse to disturbing the 
action of the board—the party ad- 
verse to the appeal—or to state it 
otherwise . . . the party other 
than the appellant.” Barlone vy. West- 
moreland Coal Co., 5 Pa.Dist.&Co. 529. 


[ec] “Bither party at interest.”— 
Under a statute providing that ‘“ei- 
ther party at interest’ may appeal, 
it was held that the words “either 
party’? meant one of two, namely the 
employer and employee, either of 
whom might appeal within the stat- 
ute. Globe Indemnity Co. y. Larson, 
173 N.W. 597, 103 Neb. 673. 


[d] Compensation claimant.—(1) 
Compensation claimant has a right to 


file suit to review an award. Texas 
Indemnity Ins. Co. v. White, (Tex. 
Civ.App.) 37. S.W.(2d) 277. See Nich- 


ols v. State Compensation Com’r, 160 
S.E. 854, 111 W.Va. 34 (dictum to ef- 
fect that compensation claimant’s 
right to petition for review is open, 
provided timely objection is made to 
initial adverse finding). (2) Claim- 
ant te be entitled to review of ad- 
verse finding of compensatin commis- 
sioner must comply with. pertinent 
statutory requirements. Nichols y. 
State Compensation Com’r, supra. 


54. Edwin Bell Co. v. Rogers, 138 
A. 903, 33, Del. 445. 

‘It clearly appears from this pro- 
vision of the law that no one except 
parties to the hesring before the 
Board can appeal to this Court.” EHd- 
win Bell Co. v. Rogers, supra. ; 


[a] Insurance carrier.—An insur- 
ance carrier was held not to be a par- 
ty entitled to appeal in a proceeding 
before the industrial accident board 


« 
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although represented by counsel and 
interested in the result of the pro- 
ceeding. Edwin Bell Co. v. Rogers, 
138 A. 908, 33 Del. 445. 


55. ‘Southern Surety Co. v. Arter, 
(Tex.Commn.App.) 44 S.W.(2d) 913, 
915 [aff (Civ.App.) 29 S.W.(2d) 847]. 


“Tt occurs to us that the word ‘in- 
terested’ was used by the Legislature 
for the deliberate purpose of bring- 
ing the statute within the general 
rule so as to operate to deny even a 
party to the proceeding any right of 
appeal unless he is aggrieved by the 
award made by the Industrial Acci- 
dent Board. . In other words, 
one may be a party to a proceeding 
before the Industrial Accident Board 
and yet not be entitled to appeal from 
the judgment rendered in such pro- 
ceeding. Under the statute which 
grants the right of appeal only to an 
‘interested party,’ no one, even a par- 
ty to the proceeding, could avail him- 
self of such right unless he should 
be adversely affected by the award 
entered. We think the word ‘inter- 
ested’ was no doubt added for this 
purpose, and not with the idea of 
granting to those not actual parties 
to the record a right of review.” 
Southern Surety Co. v. Arter, supra. 


[a] Reason.—‘'To hold that per- 
sons not parties to the record, but 
who may be interested or aggrieved 
by an award entered by the Industrial 
Accident Board, have the right to ap- 
peal therefrom would be to sanction 
the proposition that any stranger by 
merely giving notice that he will not 
abide by the award can delay the en- 
forcement of the same to some in- 
definite time in the future when his 
interest may or may not be shown in 
a trial of the case in the district 
court. We do not think any such re- 
sult was contemplated by the Legis- 
lature when it made provision for a 
review of the awards made by the In- 
dustrial Accident Board. If such had 
been the intention, the law-making 
body would doubtless have granted 
the right of appeal to any ‘person in- 
terested,’ and required the interest 
of the party attempting an appeal to 
be disclosed, as it did in making pro- 
vision for a review by the, district 
court of judgments of the probate 
court entered in administering the 
estates of decedents.” Southern 
Surety Co. v. Arter, (Tex.Commn. 
App.) ‘44 S.W.(2d) 913, 916. 


{b] Reinsurer.—A reinsurer which 
was not a party to proceedings before 
the industrial accident “board, was 
held not to be an “interested party” 
entitled to review within a statute 
giving the right to an appeal to such 
parties. Southern Surety Co. v. 
Arter, (Tex.Commn.App.) 44 S.W.(2d) 
913 [aff (Civ-App.) 29 S.W.(2d) 847]: 


56. Ind.—Sipple v. Haltom, 158 N. 
E. 486, 86 Ind:App.' 432; Campbell- 
Smith-Ritchie Co. v. Souders, 115 N. 
E. 354, 64 Ind.App. 138. 


Mass.—In re Janes, 104 N.E. 556, 
217 Mass. 192. 


N.Y.—Crockett v. State Ins. Fund, 
155 N.Y.S. 692, 170 App.Div. 122. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Wylie, (Civ.App.) 19 S.W.(2d) 595: 


Utah.—Ban & Kariya Co. yv. Indus- 
trial Commission of Utah, 247 P. 490, 


[71 C.J.] 1229 


have been aggrieved by the decision therein, rather 
than to grant a right of review to persons who arc 
not actually parties.®° 
that the person who seeks a review of compensation 
proceedings be a person injuriously affected by the 
decision therein in order that he be permitted to 
appeal therefrom.°® Under.a compensation act pre- 


Moreover, it is necessary 


67 Utah 301; Industrial Commission 
of Utah v. Evans, 174 P. 825, 52 Utah 
394. 


“In order that a person may be en- 
titled to maintain an appeal, it must 
appear that as party or privy, he has 


1a substantial interest in the subject- 


matter of the litigation, and that he 
is prejudiced or aggrieved by the 
judgment or decree from which _ he 
seeks to appeal.” Campbell-Smith- 
Ritchie Co. v. Souders, 115 N.E. 354, 
355, 64 Ind.App. 138. 


[a] “Title page’ insufficient to 
show interest.—Where the “title 
page” of a transcript on which the 
reporter for a compensation board 
purports to set out the title of the 
proceedings, the dates when the sev- 
era] hearings were had, the names of 
the lawyers appearing for the parties, 
naming an insurance company as a 
party defendant, is no part of, and 
does not purport to be a part of, the 
proceedings before a compensation 
board, the insurance company was not 
named in the compensation proceed- 
ings or award in a manner sufficient 
to entitle the company to a review of 
the proceedings before the board. 
Sipple v. Haltom, 158 N.E. 486, 86 Ind. 
App. 432. 


[b] Employer, insurance carriers, 
or contributors.—(1) The employer 
cannot appeal to the appellate divi- 
sion of the supreme court under the 
terms of the New York law, where he 
is insured in the state insurance fund 
(Crockett v. State Ins. Fund, 155 N.Y. 
S. 692, 170 App.Div. 122), (2) but un- 
der Workmen’s Compensation Law 8§ 

3, 54 subds 1, 2,'in which the state 
industrial board has jurisdiction to 
determine insurance carrier’s liabil- 
ity under its policy, and, either the 
earrier or the employer being parties 
in interest, the employer may appeal 
from the board’s decision (Jaabeck v. 
Theodore A. Crane’s Sons Co., 144 N. 
E. 625, 238 N.Y. 314). (3) Under com- 
pensation statutes which authorize a 
“party aggrieved” to apply for the 
review of compensation proceedings, 
it was held that, where compensation 
for injuries to an employee was 
awarded against his employer by an 
order relieving insurer from liability, 
the employee was a ‘‘party aggrieved” 
within Workmen’s Compensation In- 
surance and Safety \Act (1917) § 64 
subd a, and was entitled to apply for 
a rehearing and to a writ of review 
on denial of the rehearing, although 
his employer was not entitled to the 
writ because of failure to make time- 
ly application for rehearing. Asso- 
ciated Theaters v. Industrial Acci- 
dent Commission, 206 P. 665, 57 Cal. 
App. 105. (4) Under a constitutional] 
provision authorizing the employer 
to have his ultimate liability deter- 
mined by review on appeal or by di- 
rect action in the courts, it has been 
held that an employer who con- 
tributes to the state workmen’s insur- 
ance fund, either directly by self-in- 
surance, or by insuring in a proper 
company, has such an interest in the 
proceeding as to entitle him to an 
appeal fromthe award, to contest ul- 
timate liability. Industrial Commis- 
sion of Utah v. Evans, 174 P. 825, 52 
Utah 394. (5) Insurer cannot litigate 
by appeal the proportions of the divi- 
sion of a payment among those claim- 
ing to be dependents on a deceased 
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seribing the power, authority, and jurisdiction of a. 


compensation board and providing 


its final action denying the right of claimant to par- 
ticipate in the compensation insurance fund, claim- 
ant may file an appeal in a specified court, it is held 


that the employees of an employer 


to pay compensation directly under provisions of the 
compensation acts permitting employers who so elect 
to carry their own insurance may in ease of a denial 
of compensation be entitled to an appeal.°7 On cer- 
tiorari, issued on the relation of the one against 
whom judgment fixing the compensation is entered, 
claimant cannot have the record reviewed.58 


[§ 1142] (2) Nonresidents. Although, under a 
compensation act providing that any person who 


feels himself aggrieved because of 


employee, when the dependents are 
satisfied and do not appeal, and when 
insurer cannot by any possibility be 
affected in its pecuniary responsibil- 
ity by any modification permitted by 
law of the order for payment. In re 
Janes, 104 N.E. 556, 217 Mass. 192. 
(6) Insurance company was not en- 
titled to maintain an appeal from 
award of compensation against an em- 
ployer where the record in no manner 
disclosed what interest insurance 
company had in the subject matter 
of the controversy. Sipple v. Haltom, 
158 N.E. 486, 86 Ind.App. 432; Camp- 
bell-Smith-Ritchie Co. v. Souders, 115 
N.E. 354, 64 Ind.App. 138. (7) Where 
an insurance carrier was given an 
opportunity to procure, if possible, 
representation by the employer on an 
appeal from the award of a compen- 
sation board in favor of claimant, but 
was unable to procure such represen- 
tation, it was held that the carrier 
was not entitled to prosecute the ap- 
peal. Zaro v. Zaro Tourist & Steam- 
ship Ticket Agency, 225 N.Y.S. 148, 
222 App.Div. 700. (8) Employer’s in- 
surer directly liable for compensation 
under industrial commission’s finding 
could appeal from award made 
against it. McPherson v. Henry Motor 
Sales Corporation, 160 S.E. 283, 201.N. 
C. 303 [appeal dism 52 S.Ct. 499, 286 
U.S. 527, 76 L.Ed. 1269]. (9) Under 
a compensation act giving an im- 
plied right to appeal to any party in- 
terested in a proceeding instituted 
under the act, it must affirmatively 
appear on the record that the party 
appealing is so interested; hence, 
where jt did not appear of record that 
an insurance carrier was so interest- 
ed, it was not entitled to prosecute 
an appeal. Bolden v. Greer, 101 A. 
816, 257 Pa. 513. Compare Fleck vy. 
Johnson, 12 Pa.Dist.&Co. 754 (where 
an insurance carrier under a policy 


requiring it to defend the employer in 
compensation cases, although the de- 
mands are groundless, was permitted 
to have the award of a compensation 
board reviewed, notwithstanding the 
contention of insurer that it was not 
liable under the policy because claim- 
ant had been illegally employed). 
(10) Under a workmen’s compensation 
insurance policy which gave insurer 
the right to represent the employer 
and required insurer to assume full 
liability for any award of compensa- 
tion made against the employer, it 
was held that, without the consent of 
the employer, insurer was, when an 
award was made, authorized to sue to 
set aside an award against employer, 
without the latter’s consent. Em- 
ployers’ Mut. Liability Ins. Co. vy. Mc- 
Cormick, 217 N.W. 738, 195 Wis. 410. 


[c] Widow of employee.—Widow, 
refusing to live with her husband 
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that, in case of 


who has elected 


therefrom. ®1 


any decision of 


during his lifetime, was held not to 
be an “aggrieved party” and entitled 
to an appeal from a judgment award- 
ing compensation to husband’s moth- 
er. Goodwin vy. Elm Orlu Mining Co., 
269 P. 403, 83 Mont. 152. 


{[d] Mother and sister of employee. 
—Propriety of compensation award 
to deceased employee’s son could not 
be reviewed, where neither an exclud- 
ed mother nor an excluded sister, who 
were the only claimants who might 
have been interested parties and in- 
juriously affected by an award, ap- 
pealed. Texas Employers’ Ins. Ass’n 
- aA (Tex.Civ.App.) 19 S.W.(2d) 

95. 


[e] Person adjudged not depend- 
ent cannot urge questions of law. 
Se gst a Vo Hink Bros; M20 Aveo tess 


[f] State insurance fund.—Not- 
withstanding provisions of a com- 
pensation act purporting to authorize 
a state insurance fund to apply for 
a writ of certiorari or review in or- 
der to determine the lawfulness of an 
award, it has been held that, under 
compensation acts which require that 
a person seeking review of compen- 
sation proceedings be some one inter- 
ested in the compensation fund or 
some one “affected by” the award 
payable from the fund, an insurance 
fund is not such an interested party 
as is authorized to petition for the 
review of an award of an industrial 
commission. Ban & Kariya Co. v. In- 
dustrial Commission of Utah, 247 P. 
490, 67 Utah 301. 


57. Roma v. Industrial Commis- 
sion of Ohio, 119 N.E. 461, 97 Ohio St. 
247; Reinholz y. Industrial Commis- 
ai aot Ohio, 119 N.E. 129, 96 Ohio 
St. 457. 


58. State v. Ramsey County Dist. 
Ct., 156 N.W. 120, 132 Minn. 249. 


59. State v. Clifford, 226 P. 272, 
130 Wash. 103. 


[a] Iustration—A. nonresident 
alien dependent allowed only one half 
of the compensation ordinarily allow- 
ed for death under Remington Comp. 
St. § 7684, and enone & a treaty right 
to full compensation has remedy by 
appeal under § 7687. State v. Clifford, 
226 P. 272, 130 Wash. 103. 


60. Liimatainen v. State Industrial 
Accident Commission, 246 P. 741, 118 
Or. 260; Dragicevic v. State Indus- 
trial Accident Commission, 230 P. 354, 
112 Or. 569. 


[a] Discussion.—‘“Referring, as 
the act does, ‘to the rights and obli- 
gations of the people of the state’ and 
likewise with the design of curtail- 
ing to a certain extent the expense of 
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a compensation department may have such decision 
reviewed by a proceeding in the nature of an appeal 
in the county of his residence, it is held that a non- 
resident alien may be entitled to bring such an ap- 
peal,°® under similar provisions of other compensa- 
tion acts it has been held that a nonresident alien 
is not entitled to prosecute an appeal.®° 


[§ 1143] (3) State or State Officer. 
state is not made a party to proceedings before a 
compensation commission} the state cannot appeal 
Where the attorney-general is requir-- 
ed by statute to appear on behalf of the compensa- 
tion commission in any action for the review of its 
orders or awards, that officer does hot have the right 
to apply for a review of the comYnission’s order or 


Where the 


the maintenance of the courts and the 
cost of litigation, the Legislature pro- 
vided, as one of the conditions of the 
act, the requirement that an appeal 
to the circuit court from the Accident 
Commission was not to be taken in- 
discriminately to any circuit court, 
but only to the circuit court of the 
state of Oregon for the county in 
which such claimant resides. To this 
purely statutory scheme for the finan- 
cial betterment of the injured work- 
man or his dependents, the Legisla- 
tive Assembly had a right to append 
such conditions as it chose. It could 
provide a remedy by appeal for a 
resident of the state and leave out of 
that benefit the residents of foreign 
countries. The laws of this state are 
made primarily for the benefit of its 
own people and the present law un- 
der its terms relating to industrial 
accidents is avowedly made with that 
end in view. The state is under no 
obligation to provide largess for non- 
resident aliens, and may limit their 
access to its courts to narrower 
bounds than those accorded to its 
residents . ., - Thus taught and 
commanded, we are bound to give 
effect to the condition that the appeal 
must be taken to the circuit court of 
the county of the claimant’s resi- 
dence. We cannot ignore it nor de- 
lete it. If it renders the enactment 
unconstitutional, Wwe cannot amend it 
so as to make it conform to the or- 
ganic law. The residence clause is 
inseparably joined as part of the 
scheme of appeals and we cannot 
rightly reject it without destroying 
the system.” lLiimatainen v. State 
Industrial Accident Commission, 246 
P. 741, 745, 118 Or. 260. 


{[b] Illustrations.—(1) An alien 
nonresident widow of a deceased em- 
ployee and a resident of Finland was 
held not to be entitled to an appeal 
from an order of an industrial acci- 
dent commission of Oregon rejecting 
her compensation claim. Liimatainen 
v. State Industrial Accident Commis- 
sion, 246 P. 741, 118 Or. 260. Cz), 
Right to appeal from compensation 
proceedings being purely statutory, 
resident of Jugo-Slavia, not being 
resident of county, as required by L 
§ 6637, as amended by L. (1921) ¢ 
311, cannot appeal to the circuit court 
from the determination of the indus- 
trial accident commission. Dragice- 
vic v. State Industrial Accident Com- 
mission, 280 P. 354. 112 Or. 569. 


61. Butterfield v. State Industrial 
Accident Commission, 226 P, 216, 226, 
223 PRP. 941,.-111 Or. 149. 


“The state cannot appeal in the 
instant case for. the reason that it is 
not a party to the record.” Butter- 
field v. State Industrial Accident Com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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award,°? although the attorney-general may be per- 
mitted to apply for a review on behalf of, and in the 
name of, a compensation commission under statutes 
requiring that officer to represent the commission in 
various actions.®* 


[§ 1144] b. Estoppel, Waiver, or Agreements Af- 
fecting Right®*—(1) In General. Parties to com- 
pensation proceedings may waive their right to have 
such proceedings reviewed.®®> Under the provisions 
of a compensation statute declaring that parties to 
an action for compensation waive the right to a trial 
by jury by failing to demand a jury trial within a 
specified time, it is held that, where no jury is de- 
manded under the statute by the parties, they are 
not entitled to a review of the proceedings in order 
to correct errors in instructing a jury.°® Where a 
party to compensation proceedings is permitted to 
correct a mistake by amendment with the consent of 
the opposite party, the consenting party cannot com- 
plain of the mistake on a review of such proceecd- 
ings,®* and persons who might have been otherwise 
entitled to the review of an award may be precluded 
from claiming such right.°® However, an insurer’s 
denial of liability on the policy of insurance may not 
preclude its right to have compensation proceedings 
reviewed.®® The employee is not, by an agreement 


mission, supra. 
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v. Packard Motor Car Co., 
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of settlement based on a finding by the arbitrators 
that total disability will cease on a certain date, pre- 
cluded from questioning such finding on an appeal.*° 
As regards the rights of the opposite party to have 
compensation proceedings reviewed, a party seeking 
a review may be estopped by the allegations of his 
own application to have the proceedings reviewed." 


Right to review unaffected by application of oppo- 
site party. An application for the review of com- 
pensation proceedings by one party does not deprive 
the opposite party of its right to have the proceed- 
ings reviewed.‘ 


Failure to file petition for review of award. By 
failing to file a petition for the review of an award 
of compensation the employee acquiesces in the 
award and precludes himself from a review there- 
orgs 


[§ 1145] (2) Payment and Performance under 
Award. Payment of a temporary award may not 
preclude the party making such payment from pro- 
curing a review of a subsequent final award,** and 
payment of a compensation award by an insurer may 
not preclude an employer from having such award 
reviewed.7> Under a compensation statute author- 
izing a review of an award at any time before final 
N.W. 


250 Johnson, 12 Pa.Dist.&Co. 754. 


_of the industrial commission, 


62. State yv. Industrial Commis- 
sion, 179 N.W. 579, 172 Wis. 415. 


[a] “There is a very practical 
reason why the Attorney General 


should consistently defend the Indus- | 


trial Commission. If he is to defend 
the actions of the Industrial Com- 
mission as a general proposition and 
assail them when the state is ad- 
versely interested, he may easily find 
himself embarrassed by being forced 
into inconsistent positions.’ State v. 
Industrial Commission, 179 N.W. 579, 
580, 172 Wis. 415. 


[b] Authority of governor imma- 
terial—The attorney-general, under 
statutory duty to defend the awards 
cannot 
be subjected to duty by the governor 
to bring suit in the circuit court to 
review an award of the commission, 
although the state is interested in 
the case, nor can he bring such ac- 
tion without authority from the gov- 
ernor. State v. Industrial Commis- 
sion, 179 N.W. 579, 172 Wis. 415. 


63. Butterfield v. State Industrial 
Accident Cormission, 226 P. 216, 223 
P. 941, 111 Or. 149. 


64. Presentation and reservaticn 
of grounds for review see infra §§ 
1147-1187. 


65. See cases infra this section. 


66. Williams v. Wilson, 282 P. 574, 
129 Kan. 215. 


[a] MTllustration.—Where both par- 
ties in a compensation case waived a 
jury trial, neither could assign er- 
ror to giving or failure to give certain 
instructions to an advisory jury. 
Williams v. Wilson, 282 P. 574, 129 
Kan. 215. 


67. Sickels vy. Packard Motor Car 
Co., 250 N.W. 322, 264 Mich. 601. 


[a] Iliustration—Employer, con- 
senting to amendment of injured em- 
ployee’s notice of accident and appli- 
cation for compensation by substitut- 
ing an earlier date, cannot complain 
thereof on appeal from award of com- 
pensation where the employer was 
not misled by the mistake which was 
corrected by the amendment. Sickels 


. 
« 


322, 264 Mich. 601. 


68. Pocahontas Mining Co. v. In- 
dustrial Commission, 134 N.E. 160, 
301 Ill. 462; Natal v. District Court 
of Arecibo, 32 Porto Rico 44. 


[a] Objection to jurisdiction of 
commission waived.—(1) Where a 
party to compensation proceedings 
failed to object to the commission’s 
taking jurisdiction and deciding the 
case, but appeared and participated 
in the contest until the commission 
had entered its final order, such party 
waived its right to raise the question 
that the commission had lost juris- 
diction because the opposite party 
who sought the review failed to file a 
stenographic report before the com- 
mission within the required time. 
Pocahontas Mining Co. v. Industrial 
Commission, 134 N.E. 160, 301 Ill. 462. 
(2) Objection to jurisdiction because 
an “appeal” was not taken to the dis- 
trict court where the accident occur- 
red was held to be waived by the sup- 
posed appellee’s filing a demurrer and 
an answer to the “appeal,’’ so-called. 
Natal v. District Court of Arecibo, 32 
Porto Rico 44. 


[b] Tllustrations.—(1) Insurance 
carrier, which assented’ to an award 
by admitting that the injury was due 
to the accident, will not be permitté 
to have the matter reviewed upon ap; 


peal. Fischer v. Genesee Const. Co.} 
176 N.Y.S. 86, 187 App.Div. 850. (2) 
An employer’s right to have the 


award of a compensation commission 
reviewed may be lost by the employ- 
er’s motion to dismiss the petition for 
review of the award. Ban & Kariya 
Co. v. Industrial Commission of Utah, 
247 P. 490, 67 Utah 301. 


69. Fleck vy. Johnson, 12 Pa.Dist. 
&Co. 754. 


[a] Tllustration.—Where an insur- 
ance carrier was obligated under its 
policy with the employer to defend 
proceedings for compensation, al- 
though the claim therefor be ground- 
less, it was held that the right of in- 
surer to appeal is not affected by his 
denial of liability under the policy on 
the ground that the employee was a 
minor illegally employed. Fleck v. 


Oy Duprey v. Maryland Casualty 
Co.; 106 N.E. %686, 219 Mass. 189. 


71. Black Star Coal Co. v. Collins, 
32 S.W.(2d) 540, 2386 Ky. 39. 


[a] MIllustration.—Where an em- 
ployer in its petition for the review 
of proceedings before a compensation 
board, by a circuit court, alleged that 
the first award was made by the 
board through its referee and that 
within proper time a review was 
sought by claimant before the full 
board, the employer was precluded 
from asserting that the first award 
was before the full board or that in 
any event the full board lacked power 
of review since the application for 
review before it was not made in 
time. Black Star.Coal Co. v. Collins, 
32 S.W.(2d) 540, 236 Ky. 39. 


72. Brewerton Coal Co. v. Indus- 
trial Commission, 154 N.E. 412, 414, 
324 Ill, 89. 


“Filing a petition for review by one 
party does not deprive the other of 
the right to do the same thing.” 
Brewerton Coal Co. v. Industrial Com- 
mission, supra. 


73. Brewerton Coal Co. v. Indus- 
etna Commission, 154 N.E. 412, 324 
Till. 89. 


74. Lange Canning Co. v. Indus- 
trial Commission, 197 N.W. 722, 183 
Wis. 583. 


[a] Ilustration.—The fact that 
the employer paid a temporary award 
of ninety-five dollars and fifteen cents 
without appealing therefrom did not 
bar its right to seek a review of a 
subsequent and final award ‘for ten 
hundred¢and ninety-nine dollars and 
one cent, under a statute authorizing 
a review of compensation awards 
within a specified time by an action 
against the compensation commis- 
sioner. Lange Canning Co. v. Indus- 
trial Commission, 197 N.W. 722, 183 
Wis. 583. 

75. Wilson Berger Coal Co. v. 
Howard, 292 S.W. 749, 219 Ky. 135. 


{a] Tllustration.—Where an insur- 
er who was not a party to compensa- 
tion proceedings paid an award made 
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payment has been made thereon, an interested par- 
ty may not be estopped from seeking a review of an 
award simply by reason of having made payments 


on the award.7® 


[§ 1146] (3) Acceptance of Payments. 
it has been held that an appellate court cannot in- 
quire into the lawfulness of an award of compensa- 
tion where the employee has acquiesced in the award 
by accepting the compensation awarded,*’ it is also 
held that the doctrine of estoppel is inapplicable to 
the acceptance of benefits by claimant under an 
award of compensation,’® and this on the theory that 
the doctrine of estoppel is inapplicable where the 
acceptance of the benefit is not inconsistent with the 
correction sought on appeal.*® In any event the mere 
acceptance of an award of compensation for a sum 


by a referee, this payment did not 
preclude the employer from ,having 
the referee’s award reviewed by the 
full compensation board. Wilson 
Berger Coal Co. v. Howard, 292 S.W. 
749, 219 Ky. 135. 


76. Strong v. Sonken-Galamba Iron 
& Metal Co., 198 P. 182, 109 Kan. 117, 
18 A.L.R. 415. 


[a] For example, an employer is 
not estopped to question on review 
the correctness of an award made un- 
der L. (1917) c 226 § 16, by paying 
the amount found due at the time the 
award is made, where the award pro- 
vides for weekly payments thereafter. 
Strong v. Sonken-Galamba Iron & 
Metal Co., 198 P. 182, 109 Kan. 117, 
18 A.L.R. 415. 


77. Kilpatrick v. Hotel Adams Co., 
(Ariz.) 22. P.(2d) 836; Claim of 
Graves, 223 P. 248, 112 Or. 143; Barnes 
v. State Industrial Accident Com- 


mission of Oregon, 228 P. 684, 112 
Or: 41: 
{a] Beason for rule.—‘‘The right 


to appeal and to enjoy the fruits of 
a judgment or decree are totally in- 
consistent, and an election to take 
one course is a renunciation of the 
other.” Barnes v. State Industrial 
Accident Commission of Oregon, 228 
P. 684, 685, 112 Or. 41. 


{[b] Rule applied.—(1) Where the 
industrial accident commission for- 
warded to claimant a check for the 
amount found to be due him, together 
with a statement of its decision re- 
citing that it was in full of any and 
all claims arising out of his injury, 
claimant, after accepting the award 
and cashing the check, cannot ap- 
peal on the ground that the award 
was insufficient. Claim of Graves, 
223 P. 248, 112 Or. 143. (2) Accepting 
and cashing the industrial accident 
commission’s check for the amount of 
the award, reciting that it was in full 
settlement of claim for compensation, 
by estoppel and waiver, precludes ap- 
peal, notwithstanding subsequent 
tender into court of the amount paid. 
Barnes v. State Industrial Accident 
Commission of Oregon, 228 P. 684, 112 
Or.~ 41. 


78. Sanders v. Rock Istand Coal 
Mining Co., 280 P. 290, 138 Okl. 45; 
McShan v. Heaberlin, 143 S.E. 109, 
111, 105 W.Va. 447. 


“Whether or not the appellant 
would be estopped if this were a 
strictly judicial proceeding, we do 
not think the technical rule invoked 
should be applied in the administra- 
tion of the Compensation Act by mere 
quasi-judicial agencies. Such a doc- 
trine would tend to defeat the broad, 
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such award.®°® 


[§§ 1145-1147 


less than that claimed may not constitute an ac- 
quiescence in the award so as to preclude a review of 


[§ 1147] 7. Presentation and Reservation below 


Although 
al. 


liberal, and humane purposes of the 
law.” McShan y. Heaberlin, supra. 


79. McShan y. Heaberlin, 143 S.E. 
109, 110, 105 W.Va. 447. 


“We do not think the general rule, 
which estops one accepting the 
benefits of a judgment appealing 
therefrom, sheuld be applied in this 
case. It is not sought by the claim- 
ant in any way to reverse the finding 
of the Appeal Board, but merely to 
correct its judgment. by an applica- 
tion of the statute to the finding, 
which involves a mere matter of 
mathematical calculation.” MeShan 
v. Heaberlin, supra. : 


[a] Insufficient award.—Where 
claimant merely sought by review to 
correct the award of compensation, 
involving a mere matter of calcula- 
tion by the reviewing court, claim- 
ant is not estopped to appeal after 
payment of an insufficient award by 
a compensation commission. McShan 
Me puvebertin, 143 S.E. 109, 105 W.Va. 


80. Grigsby v. Texas Co., 130 So. 
871, 14 La.App. 689; Chandler v. Oil 
Fields Gas CO La. App. 778; Bryan 
v. Louisiana Oil Refining Corporation, 
2 La.App. 494. 


[a] Ilustrations.—(1) An em- 
ployee’s execution of a judgment 
granting compensation for fifty-two 
weeks does not constitute acquies- 
cence in the adverse portion of a 
judgment, so as to preclude him from 
having an appeal where the employee 
sought compensation for three hun- 
dred weeks. Bryan vy. Louisiana Oil 
Refining Corporation, 2 La.App. 494. 
(2) Employee, receiving judgment for 
one hundred and twenty-five weeks 
only, does not, by accepting weekly 
compensation after judgment, there- 
by acquiesce in it so as to bar a re- 
view of the award where he sought 
compensation for four hundred weeks. 
Chandler y. Oil Fields Gas Co., 2 La. 
ADD: mil oe (3) Employee accepting 
amount of judgment for fifty weeks, 
voluntarily paid by defendant in a 
suit for compensation for four hun- 
dred weeks, was held not to be an 
acquiescence in a judgment warrant- 
ing the dismissal of an appeal. Grigs- 
by v. Texas Co., 130 So. 871, 14 La. 
App. 689. 


81. Rule stated see Appeal 
Error § 580. 


gs2. Ariz—Federal Mut. Liability 
Ins. Co. v. Industrial Commission of 
ATIZONa ecole. Ola nel UAT Zenoss. 


Ga.—Lumbermen’s Mut. Casualty 
Co. v. Chandler, 134 S.E. 122, 35 Ga. 
App. 464 [conforming to answer to 
certified question 133 S.E. 237, 162 


and 


of Grounds for Review—a. Necessity—(1) In Gener- 
In accordance with the general rule governing 
the review of civil actions,*! in order that questions 
in compensation proceedings may be considered on 
a review of such proceedings, it is necessary that such 
questions should have been properly presented and 
reserved in the proceedings below.®? 
pensation act provides that an intermediate appellate 
court should, before rendering judgment, transmit 
to the compensation commission, for its determina- 
tion, issues which appear not to have been presented 
to the commission on the original hearing before it, 


Where a com- 


Ga. 244]; U.S. Fidelity & Guaranty 
Co. v. Christian, 133 S.E. 639, 35 Ga. 
App. 326; Integrity Mut. Casualty Co. 
Vv. peaking; 126 S.E. 554, 33 Ga.App. 
339. 


Ill.—Snyder v. Industrial Commis- 
sion, 130 N.E. 517, 297 Ill. 175. 


Kan.—Gailey v. Peet Bros. Mfg. Co., 
157 BP. 431, 98 Kan, 53. 


Mich.—Raykovy v. Crittall Casement 
Window Co., 239 N.W. 398, 256 Mich. 
28; Aske v. W. E. Wood Co., 227 N. 
W. 722, 248 Mich. 327. 


N.M.—Cavins vy. Armstrong & Arm- 
strong, 19 P.(2d) 747, 37 N.M. 141. 


And see cases infra §§ 1148-1187. 


[a] Reason.—‘Nothing could be 
more calculated to defeat a correct 
and speedy application of its [the 
compensation act’s], principles than 
to allow an appellant to raise in the 
courts issues which the commission 
had no opportunity of passing on.” 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Commission of Arizona, 252 
P6125 514) Sai Amiz,. 052242 


[b] In particular tribunals or on 
particular forms of review.—(1) An 
appellate court may not review on 
certiorari matter not fairly present- 
ed to the industrial commission for 
determination. Federal Mut. Liabil- 
ity Ins. Co. v. Industrial Commission 
of Arizona, 252 P. 512, 31 Ariz. 224. 
(2) Questions not raised before one 
of the commissioners or on appeal to 
the full ‘industrial commission of 
Georgia cannot be raised for the first 
time in the superior court. Lumber- 
men’s Mut. Casualty Co. v. Chandler, 
134 S.E. 122, 35 Ga.App. 464 [conform- 
ing to 133 S.B. 237, 162 Ga. 244]; In- 
tegrity Mut. Casualty Cov vi Hankins, 
126, S.E. 554, 33. Ga App, 339) —°(3)) 
Questions not raised before one of the 
commissioners of an industrial com- 
mission cannot be urged on an appeal 
to the superior court of Georgia. U. 
S. Fidelity & Guaranty Co. v. Chris- 
tian, 133 S.. 639) 35 ,Ga.Appn 326. 
(4) The supreme court of Michigan, 
on review of award of compensation, 
will consider only such points as were 
presented to the compensation com- 
mission. Raykov v. Crittall Casement 
Window Co., 2839 N.W. 398, 256 Mich. 
28; Aske v. ‘WwW. E. Wood Co., 227 N.W. 
729, 248 Mich. 327, 


[b] Before seolting review by Su- 
preme Court of award of compensa- 
tion, party has duty, by motion or pe- 
tition, to request and procure from 
Industrial Commission sufficient con- 
elusions of fact and rulings of law to 
present errors complained of. Prairie 
Pekar Co. v, King, 235 P. 522, 109 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1147-1150] 


such issues must, on proper application of a party 
to the action, be transmitted to the commission by 
the intermediate court rather than by a higher appel- 
late court before which a review of the proceedings 
before the intermediate court is sought.®? 
by having taken an inconsistent position on the hear- 
ing before the board may be precluded from urging 
an objection in the proceeding for review.*+ 


[§ 1148] (2) Theory of Claim or Defense—(a) In 
General. The rule that a party cannot on review 
urge questions on a theory other than that pursued 
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A part : 
pe, claim 


below.*® 


by the party in the proceedings below is applicable 


to the review of compensation proceedings.*® 


83. Tavenor v. Royal Indemnity 
Cos, 272) P. 3,.84 Colo. 521. 


[a] Illustration.—A district court 
and not the supreme court of Colo- 
rado must first determine the rights 
of the compensation claimant to have 
undecided issues referred to indus- 
trial commission under statutory pro- 
visions. Tavenor v. Royal Indemnity 
Co., 272 P. 3; 84 Colo. 521. 


84. Vereeke v. Grand Rapids, 151 
N.W. 723, 184 Mich. 474. 


[a] TIllustration.—Where a claim- 
ant against a city for the death of 
her son, an employee, and the city 
stipulated that arbitration provided 
for in Workmen’s Compensation Law 
(Pub. Acts [1912] No. 10) should be 
waived and the matter submitted to 
the industrial accident board, and, 
on the divorced husband of the claim- 
ant appearing and denying her right 
to an order for support growing out 
of the death of her son, claimant and 
counsel proceeded before the board 
on the theory that a hearing before 
it should be had, without raising the 
question that the parties were bound 
by the stipulation, claimant, on cer- 
tiorari to review the compensation 
awarded her by the board after a 
hearing, could not urge that the hear- 
ing was in violation of the stipula- 
tion. WVereeke v. Grand Rapids, 151 
N.W. 723, 184 Mich. 474. 


85. See cases infra §§ 1149, 1150. 


86. Stanley v. Industrial Commis- 
sion, 8 P.(2d) 770, 771, 79 Utah 228. 


“The rule that pertains to the 
courts to the effect that parties can- 
not try a case on one theory and then 
attempt to gain a reversal upon some 
other theory on appeal not advanced 
on the trial should probably not be 
applied as strictly to the commission, 
especially if the parties were hon- 
est and were not experimenting with 
the tribunal. The reasons that lie 
at the base of that rule as applied to 
the courts are not as potent as applied 
to the commission. It is its duty to 
determine whether the conditions 
precedent exist which entitle an ap- 
plicant to payment. Consequently it 
has the duty to determine, regard- 
less of theories advanced by counsel, 
whether the condition precedent ex- 
ists. In case it clearly appears it 
has not performed that duty, this 
court would return the record for that 
purpose. In this case, we cannot say 
that the commission has not per- 
formed its duty in that respect.’ 


Stanley v. Industrial Commission, 
supra. 
87. Halpin v. Industrial Commis- 


sion, 149 N.E. 764, 319 Ill. 130; New- 
ton v. Texas Employers’ Ins. Ass’n, 
(Tex. Commn.App.) 25 S.W.(2d) 608, 
610 [rev (Civ.App.) 15 S.W.(2d) 709]; 
Cone v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 251 S.W. 262; Fritsch- 
Jer v. Kopschinski, 245 N.W. 669, 209 
Wis. 588. 4 
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“It is true that the trial [of a suit 
to set aside the decision of the com- 
pensation board] is de novo but that 
is upon the facts alleged in the claim 
presented to the board; one claim 
may not be made to the accident board 
and another and different claim pre- 
sented in the court on appeal from 
the board’s action.” Newton v. Texas 
Employers’ Ins. Ass’n, supra. 


[a] In Oregon, while appeals from 
the industrial accident commission 
are heard de novo by the circuit court, 
the latter is not a court of original 
jurisdiction over claims arising un- 
der the Workmen’s Compensation 
Law, but exercises appellate jurisdic- 
tion alone, and hence cannot try an- 
other or additional cause for compen- 
sation than that presented to the 
commission. McDermott v. State In- 
dustrial Accident Commission, 215 P. 
591, 107 Ori''526. 


{[b] Mlustrations.—(1) Where a 
claim for compensation was prosecut- 
ed below under the provisions of a 
compensation act making an employer 
liable to pay compensation not only 
to his immediate employees but also 
to employees of contractors or sub- 
contractors engaged to do his work, 
and the claim was based on the the- 
ory that a particular opponent was 
but an indirect employer of a de- 
ceased workman and was liable only 
indirectly, as such, for compensation, 
a contention that the opponent was 
the direct employer of deceased and 
was directly liable as such under the 
compensation act cannot be raised for 
the first time on appeal. Halpin v. In- 
dustrial Commission, 149 N.E. 764, 319 
Tll. 130. (2) An employee suffering 
injuries resulting in the amputation 
of his leg six inches below the knee 
who appeals from a judgment setting 
aside an award by the industrial ac- 
cident board on a review under Texas 
Complete Statutes of 1920, or Ver- 
non Civ. St. Annot. Suppl. (1918) art 
5246—25, cannot on the appeal in- 
voke the clause of art 5246—21, pro- 
viding that in all other cases com- 
pensation shall be determined accord- 
ing to the percentage of incapacity, 
where the employee did not raise this 
issue by his pleadings nor by the 
facts introduced on the trial upon his 
answer claiming compensation as for 
loss of a leg at or above the knee. 
Cone v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 251 S.W. 262. (3) A 
so-called ‘‘safe place” statute not re- 
lied upon below by a claimant could 
not be considered by the reviewing 
court. Fritschler v. Kopschinski, 245 
N.W. 669, 209 Wis. 588. 


gs. Helton v. State Industrial Ac- 
cident Commission, 18 P.(2d) 831, 142 
Or. 49; Choate v. Hartford Accident 
& Indemnity Co., (Tex.Civ.App.) 54 
S.W.(2d) 901; Texas Indemnity Ins. 
Co. v. Wilson, (Tex.Civ.App.) 281 S. 


W. 289; Texas Employers’ Ins. Ass’n 
v. Jimenez, (Tex.Civ.App.) 267 S.W. 
752. 
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held that the principle should not be applied strict- 
ly in the review of proceedings had before a com- 
pensation commission.®® 


[§ 1149] (b) Basis and Extent of Claim. A 
for compensation on a theory other than that 
adopted below cannot be considered for the first time 
on appeal,®* although questions relating to the ex- 
tent of the disability claimed may be considered on 
the review of compensation proceedings when such 
questions have been properly presented and saved 


[§ 1150] (c) Grounds of Defense or Opposition. 


[a] Claimant may amplify and de- 
velop his claim on review.—Claim- 
ant may on appeal to the courts, from 
a compensation commission, amplify 
and more fully develop his claim by 
pleading and evidence. Texas Indem- 
nity Ins. Co. v. Wilson, (Tex.Civ.App.) 
281 S.W. 289; Texas Employers’ Ins. 
Ass’n v. Jimenez, (Tex.Civ.App.) 267 
S.W. 752. 


[b] Identification of accident, with 
particular effect consisting of damage 
or harm to physical structure of body, 
is sufficient identification of injury 
to clothe the court with jurisdiction 
to adjudge compensation for full ex- 
tent thereof, although not presented 
to, or considered by the industrial 
accident board. Choate v. Hartford 
Accident & Indemnity Co., (Tex.Civ. 
App.) 54 S.W.(2d) 901. 


[ec] Court not restricted to scope 
of board’s investigation.—Trat the 
industrial accident board considered 
only employee’s claim for loss of eye 
did not restrict a court’S power on 
review of the board’s award to award 
compensation for other effects of the 
same accident. Choate v. Hartford 
Accident & Indemnity Co., (Tex.Civ. 
App.) 54 S.W.(2d) 901. 


[d] That claim could not be ex- 
tended in county court not to preclude 
extension in district court.—That 
employee, claiming compensation be- 
fore the industrial accident board for 
injury compensable in amount within 
jurisdiction of the county court only, 
could not extend his claim in the 
county court may not preclude the 
extension of his claim for a larger 
sum in a district court. Choate v. 
Hartford Accident & Indemnity Co., 
(Tex.Civ.App.) 54 S.W.(2d) 901. 


[e] MTlustrations.—(1) Application 
to the industrial commission for re-~ 
hearing, seeking compensation for 
permanent partial disability, alleging 
claimant would suffer such disability 
but not alleging the degree thereof, 
raised an issue of permanent partial 
disability which could therefore be 
considered on appeal to the circuit 
court. Helton v. State Industrial Ac- 
cident Commission, 18 P.(2d) 831, 142 
Or. 49. (2) Claim pleaded in the dis- 
trict court, on appeal from judgment 
of the industrial accident board de- 
nying compensation, that the em- 
ployee’s death was the result of in- 
jured and weakened body and nervous 
system, caused by strain, cold, and 
exposure, and inhalation of ammonia 
fumes from pipes about which he 
was working, was held not to be dif- 
ferent from that presented to acci- 
dent board for death from _ strain 
caused by lifting heavy pipes, the 
claim being for the same _ death, 
caused concurrently by disease and 
injuries received in the course of em- 
ployment, although more fully set 
forth in pleading in the district court, 
which might properly consider the 
matter. Texas Employers’ Ins. Ass'n 


1234 [71 C.J.] 


Persons defending against or opposing a claim for 
compensation will not, on the review of compensation 
proceedings, be permitted to assume a different atti- 
tude of defense or opposition than that taken in the 
proceedings below.®® So, where the employer takes 
part in the proceedings before the commission, with- 
out claiming exemption from the law, and has filed a 
notice accepting the act, he cannot successfully claim 
on appeal that the commission had no ground for 
finding that the parties were subject to the act.®° 
Likewise an employer cannot, on appeal, for the first 
time assert that the employment was but casual.®+ 
On the other hand, questions relating to the theory 
of defense or opposition may, when properly present- 
ed and raised below, be considered on review,®? and 
the objection that an application for compensation 
does not show that claimant is entitled to compensa- 
tion may, when the defect is apparent on the record, 
be considered for the first time on review.®® 


[§ 1151] (8) Jurisdiction.°+ Although there is 
authority to the effect that questions involving ju- 


Vv. sua ee (Tex.Civ.App.) 267 S.W. 
Thea 


Or. 394. 

89. Cal.—General Petroleum Cor- 
poration v. Industrial Accident Com- 
mission of California, 265 P. 510, 90 
Cal.App. 104. 


274 Pa. 305. 
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Accident Commission, 235 P. 684, 114 
Pa.—Wells v. Frutchey, 117 A. 911, 


Tex.—American Indemnity Co. v. 


[§§ 1150-1153 


risdiction in compensation proceedings may be con- 
sidered on the review of such proceedings without 
presentation and preservation of such questions be- 
low,®® there is other authority to the effect that ob- 
jections to the jurisdiction of the tribunal hearing a 
compensation case cannot be considered for the first 
time on a review of the case.*® 


[§ 1152] (4) Venue. Questions relating to the 
venue of compensation proceedings will not be con- 
sidered when raised for the first time on review of 
such proceedings.°®* 


[§ 1153] (5) Time To Proceed and Limitations. 
Although there is authority to the effect that objec- 
tions to the time at which compensation proceedings 
are commenced or questions involving the application 
of the statute of limitations to such proceedings can- 
not be considered for the first time on review,°® un- 
der the view that limitations fixed by the compensa- 
tion statute are a limitation on the right to recover 
compensation rather than on the remedy, it is held 


tion proceeding that claimant did not 
sustain an accident, but contracted 
an occupational disease, may be 
raised for the first time by the su- 
preme court. Iwanicki v. State In- 
dustrial Accident Commission of Ore- 


Conn.—Kenez v« Novelty Compact 
Leather Co., 149 A. 679, 111 Conn. 229. 


Ga.—uU. S. Fidelity & Guaranty Co. 
v. Christian, 133 S.E. 639, 35 Ga.App. 
326, 


Ill.—Taylor Coal Co. v. Industrial 
Commission, 134 N.E. 172, 301 Ill. 548; 
Centralia Coal Co. v. Industrial Com- 
mission, 134 N.E. 174, 301 Ill. 418; 
Chicago-Sandoval Coal Co. v. Indus- 
trial Commission, 134 N.E. 158, 301 
Ill. 389; Taylor Coal Co. v. Industrial 
Commission, 134 N.E. 169, 301 Il. 
381; Bristol & Gale Co. v. Industrial 
Commission, 126 N.E. 599, 292 Ill. 16; 


Wells Bros. Co. v. Industrial Com- 
mission, 121 N.E. 256, 285 Ill. 647; 
Chicago Packing Co. v. Industrial 


Board of Illinois, 118 N.E. 727, 282 
Ill. 497; Ohio Bldg. Safety Vault Co. 
Stee pe he ge Board, 115 N.E. 149, 277 


Ind.—Miama Coal Co. v. Peskir, 139 
N.E. 684, 80 Ind.App. 115. 


Ky.—Harlan Gas Coal Co. v. Laws, 
28 S.W.(2d) 990, 284 Ky. 654; Mc- 
Combs Coal Co. v. Alford, 27 5S.W.(2d) 
430; Maryland Casualty Co. v. Vidi- 
goj, 270 S.W. 472, 207 Ky. 841. 


Me.—Mitchell’s Case, 118 A. 287, 121 
Me. 455, 38 A.L.R. 1447. 


Mass.—Gilliard’s Case, 138 N.E. 384, 
244 Mass. 47; Goff’s Case, 125 N.E. 
145, 234 Mass. 116. 


Mo.—Bartels v. Owens Paper Box 
Co., (App.) 49 S.W.(2d), 239. 


N.Y.—State Treasurer v. West Side 
aipns Col, Neh uNe 24450 280) NEY. 
2. 


N.C.—MecPherson vy. Henry Motor 
Sales Corporation, 160 S.E. 2838, 201 
N.C. 303 [appeal dism 52 S.Ct. 499, 
286 U.S. 527, 76 L.Ed. 1269]. 


Okl.—Home Indemnity Co. of New 
York v. Dollar, 25 P.(2d) 337; West- 
ern Indemnity Co. v. State Industrial 
Commission, 219 P. 147, 96 Okl. 100, 
29 A.L.R. 1419; Consolidated Fuel Co. 
vy. State Industrial Commission, 205 
Py 10785 Oki 112, ; 


Or.—Robertson v. State Industrial 


Green, (Civ.App.) 281 S.W. 895; Em- 
ployers’ Liability Assur. Corporation 
v. Light, (Civ.App.) 275 S.W. 685. 


Wis.—Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445. 


90. Milwaukee Western Fuel Co. v. 


State Industrial Commission, 150 N. 
W. 998, 159 Wis. 635. 
91. Victor Chemical Works v. 


State Industrial Bd., 113 N.E. 173, 274 
Ill. 11, Ann.Cas.1918B 627; Doherty v. 
Grosse Isle Tp., 172 N.W. 596, 205 
Mich. 592. But see Oilmen’s Recipro- 
cal Ass’n vy. Gilleland, (Tex.Commn, 
App.) 291 S.W. 197 [rev (Civ.App.) 
285 S.W. 648] (where, notwithstand- 
ing the fact that a case was tried as 
one arising under the compensation 
act on review, it was held that the 
case was not within the act as the 
workman was not an ‘employee’ 
within the meaning of the act). 


[a] Where counsei admits em- 
ployer and employee within act.— 
Where the attorney for the employer 
admitted on a hearing before arbi- 
trators that both the employer and 
employee were under the act, the em- 
ployer could not for the first time on 
appeal contend that the employee was 
a casual employee and therefore was 
not within the act. Victor Chemical 
Works v. Industrial Board of Illinois, 


1130 W738) VOTa Tl 1h An OAs! 
1918B 627. 
92. Cromwell-Franklin Oil Co. v. 


Rushing, 9 P.(2d) 710, 156 Okl. 15. 


fa] For example, denial before an 
industrial commission that claimant 
received any injuries whatever may 
be sufficient to support the contention 
on review that the evidence did not 
show permanent injury. Cromwell- 
Franklin Oil Co. v. Rushing, 9 P.(2d) 
710;,,156 OKI. 15: 


93. Iwanicki v. State Industrial 
Accident Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682. 


[a] Tlustration.—Under L. § 72, 
the objection apparent on the face of 
the record in a workmen’s compensa- 


gon. 205 P. 990, 104 Or. 650, 29 A.L.R. 


94. Waiver of objection to juris- 
diction generally see supra § 1144. 


95. Schrabauer V. Schneider En- 
graving Product, 25 S.W.(2d) 529, 224 
Mo.App. 304; Newham vy. Chile Ex- 
ploration Co., 187 N.Y.S. 31, 195 App. 
Div. 291 [rev on other grounds 133 
N.E. 120, 232 N.Y. 37]; South Okla- 
homa Town Co. v. Acree, (Okl.) 26 
P.(2d) 404; Pine v. State Industrial 
Commission, 235 P. 617, 108 Ok]. 185; 
Meaney v. State Industrial Accident 
Commission, 232 P. 789, 113 Or: 371. 


96. Ill.—Timmermann v. Industri- 
al Commission, 1387 N.E. 440, 805 Ill. 


485; Paradise Coal Co. v. Industrial 
Commission, 134 N.E. 167, 301° Ill. 
504; Pocahontas Mining Co. v. Indus- 


trial Commission, 134 N.E. 160, 301 Ill. 


462; American Mill Co. v. Industrial 
Sate of Illinois, 117 N.E. 147, 279 
ll. 560. 


Ind.—Grasselli Chemical Co. v. Si- 
mon, 150 N.E. 617, 84 Ind.App. 327. 


Iowa.—Walker v. Speeder Machin- 
ery Corporation, 240 N.W. 725, 213 
Iowa 1134. 


Ky.—McCombs Coal Co. v. Alford, 
27 S.W.(2d) 480,.234 Ky. 42. 


Mass.—Gillard’s Case, 138 N.s. 384, 
244 Mass. 47. 


Mich.—Klettke v. C. & J. Commer- 
cial Driveaway, 231 N.W. 132, 250 
Mich. 454 [foll Deakins v. C. & J. 
Commercial Driveaway, 231 N.W. 133, 
250 Mich, 572]. 


Minn.—Mark vy. Keller, 
472, 188 Minn. 1. 


97. Ocean Accident & Guarantee 
Corporation v. Martin, 134 S.E. 174, 
35 Ga.App. 504; U.S. Fidelity & Quar- 
anty Co. v. Chrigtian, 133 S.E.. 639, 
35 Ga.App. 326. 


98. Morin’s Case, 120 A. 44, 122 Me. 
338; McCollor’s Case, 119 A. 194, 122 
Me. 136; Hovey v. General Const. Co., 
218 N.W. 768, 242 Mich. 84; Krenz v. 
Krenz Oil Co., 243 N.W. 108, 186 Minn. 
312; Palle v. Industrial Commission, 
(Utah) 18 P.(2d) 299. > 
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§§ 1153-1160] 


that failure to raise the question of limitations be- 
low does not preclude consideration of the question 
on appeal.°® 


[§ 1154] (6) Parties. Question relating to prop- 
er or necessary parties in compensation proceedings 
cannot be considered for the first time on review. 


[§ 1155] (7) Notice of Injury. The filing of, or 
the sufficiency of, the notice of injury cannot be con- 
sidered on appeal when the question was not pre- 
sented and reserved below.? 


[§ 1156] (8) Claim for Compensation. Questions 
as to the propriety of claims for compensation can- 
not be considered for the first time on review.* 


[§ 1157] (9) Application, Petition, or Complaint. 
Objection to the sufficiency of a petition in a suit 
to recover compensation may not be raised for the 
first time on appeal,* nor may a question as to the 
propriety of amending the petition in a proceeding 
for compensation be raised for the first time on ap- 
peal.© Under a compensation act providing that in 
a.suit to recover compensation the judge shall not 
be bound by any technical or formal rules of proce- 
dure other than those provided for in the act, the 
action of a party’s counsel with reference to the op- 
posite party’s petition for compensation in such suit 
may be considered on appeal in the absence of ob- 


99. Helle v. Eyermann Contracting [a] 


WORKMEN’S COMPENSATION ACTS 


Tllustration.—Under such pro- 
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jection in the court below.® 


[§ 1158] (10) Answer or Matters of Defense. 
Failure to file a proper answer or to file an answer 
within a proper time may not be raised for the first 
time on the review of compensation proceedings.’ 
Objections to certain matters in defense, against a 
claim for compensation, on the ground that such 
matters should have been pleaded are not available 
on review.® 


[§ 1159] (11) Issues, Proof, and Variance. The 
failure of a compensation claimant to prove an ele- 
ment of his case cannot be raised for the first time 
on appeal® nor may objection be made on appeal to 
the issues upon which a compensation case was sub- 
mitted where the point was not properly presented 
and saved below.?° 


[§ 1160] (12) Admission and Exclusion of Evi- 
dence; Weight and Sufficiency Thereof. Objections 
to supposed errors committed in the reception of evi- 
dence in compensation proceedings cannot be con- 
sidered for the first time on the review of such pro- 
ceedings,!! nor may questions relating to the exelu- 
sion of evidence be considered on review where such 
questions have not been properly presented and pre- 
served below.!? Similarly, the weight to be given to 
evidence admitted without objection below cannot be 


11. Cal.—Continental Casualty Co. 


Co., (Mo.App.) 44 S.W.(2d) 234. 


1. Ill—H. G. Goelitz Co. v. In- 
dustrial Board of Illinois, 115 N.E. 
855, 278 Ill. 164. 


Iowa.—Walker v. Speeder Machin- 
ery Corporation, 240 N.W. 725, 213 
Iowa 1134. 


Mo.—Schmelzle v. Ste. Genevieve 
Lime & Quarry Co., (App.) 37 S.W. 
(2d) 482. 


Tex.—Associated Employers’ Re- 
eciprocal v. Brown, (Civ.App.) 56 S. 
W.(2d) 483. 


Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 234 P. 697, 65 
Utah 100. 


2. Kan.—Vassar v. Swift & Co., 
189 P. 948, 106 Kan. 836. 


Mass.—Mallory’s Case, 120 N.E. 591, 
231 Mass. 225. 


N.Y.—Ryan v. Brooklyn-Manhattan 
Transit Corporation, 213 N.Y.S. 159, 
215 App.Div. 845. 


Okl.—Greiffenstein v. State Indus- 
trial Commission, 26 P.(2d) 747; An- 
derson & Prichard v. Pyle, 14 P.(2d) 
938, 159 Okl. 188. 


Tenn.—Wm. H. Coleman Co. v. Is- 
bell, 19 S.W.(2d) 243, 159 Tenn. 459; 
Williams v. Buchanan, 261 S.W. 660, 
149 Tenn. 639. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Haney, (Civ.App.) 28 S.W.(2d) 850. 


8. Lumbermen’s Mut. Casualty Co. 
v. Chandler, 134 S.E. 122, 35 Ga.App. 
464 [conforming to answer 133 S.E. 
237, 162 Ga. 244]; Jackson v. Indus- 
trial Commission, 134 N.E. 749, 302 
Ill. 281; Storrs v. Industrial Com- 
mission, 121 N.H. 267, 285 Ill. 595. 

4 Smith v. White, 83 So. 584, 146 
La. 313; Bankers Lloyds v. Pollard, 
(Tex.Civ.App.) 40 S.W.(2d) 859. 

5. Associated Employers’ Recipro- 
cal v. Brown, (Tex.Civ.App.) 56 S. 
W.(2d) 483. 

6G. Bernard v. International Har- 
vester Co., (Iaa.App.) 144 So. 77. 


visions in a compensation suit, plain- 
tiff could contest for the first time 
on appeal defendant’s demand for 
oyer for physician’s certificate made 
part of the petition. Bernard v. In- 
ternational Harvester Co., (La.App.) 
144 So. 77. 


7. Cohen v. Birmingham Fabricat- 
ing Co., 139 So. 97, 224 Ala. 67; Zeit- 
low v. Smock, 117 N.E. 665, 65 Ind. 
App. 643; O’Brien v. Tuch, 109 A. 158, 
265 Pa. 509. 


8. Standard Cabinet Co. v. Land- 
grave, 128 N:E. 358, 78 Ind.App. 625. 


9. McCombs Coal Co. v. Alford, 27 
S.W.(2d) 430, 234 Ky. 42. 


10. Clark’s Case, 134 A. 450, 125 
In re Derinza, 118 N.E. 942, 
. 4385; Collins v. Casualty 
Reciprocal Exchange, 242 N.W. 457, 
123 Neb. 227. 


[a] Illustrations.—(1) Where a 
workman’s compensation case went to 
trial on the issue of whether the ac- 
cident aggravated deceased’s disease 
or accelerated its progress or its fatal 
termination, none of which issues was 
specified or mentioned in a filed an- 
swer or ina further answer which was 
rejected, it was held that on the fail- 
ure of the answer to raise the point 
sought to be considered on appeal the 
point was waived. Clark’s Case, 134 
A. 450, 125 Me. 408. (2) In a work- 
man’s compensation case, the widow 
residing in Italy, where insurer asked 
for no specific ruling directed to a 
defect in the evidence, that testimony 
of the widow as to money given her 
by decedent was stated wholly in 
terms of lire, and the value of Italian 
lire in United States money was not 
proved, the point was not open to in- 
surer on an appeal from the decree of 
a superior court. In re Derinza, 118 
N.E. 942, 229 Mass. 435. (3) The con- 
tention that the compensation al- 
lowed was not within issues, was not 
available on appeal where the case 
was tried without objection. Collins 
vy. Casualty Reciprocal Exchange, 242 
N.W. 457, 123 Neb. 227. 


v. Industrial Accident Commission of 
California, 234 P. 317, 195 Cal. 533; 
State Compensation Ins. Fund v. In- 
dustrial Accident Commission of Cal- 
ifornia, 231 P. 996, 195 Cal. 174; 
McFeely v. Industrial Accident Com- 
mission of State of California, 223 P. 
413, 65 Cal.App. 45. 


Colo.—Comstock vy. Bivens, 239 P. 
869, 78 Colo. 107. 


Ill.—Peabody Coal Co. v. Industrial 
Commission, 124 N.E. 566, 289 Ill. 449; 
H. W. Nelson R. Const. Co. v. Indus- 
trial Commission of Illinois, 122 N.E. 
113, 286 Ill. 632; Baer’s Express & 
Storage Co. v. Industrial Board of Il- 
linois, 118 N.E. 412, 282 ¥ll. 44; H. G. 
Goelitz Co. v. Industrial Board of Il- 
linois, 115 N.E. 855, 278 Ill. 164. 


Ind.—Hege & Co. v. Tompkins, 121 
N.E. 677, 69 Ind.App. 273. 


Ky.—Billiter & Wiley v. Hatfield, 40 
S.W.(2d) 326, 239 Ky. 816; Hosman 
Coal Co. v. Carr, 16 S.W.(2d) 167, 228 
Ky. 786; Harlan Fuel Co. v. Swan- 
son, 295 S.W. 406, 220 Ky. 449; Mary- 
land Casualty Co. v. Vidigoj, 270 S. 
W. 472, 207 Ky. 841. 


Md.—Federal Tin Co. v. Hoffman, 
165 A. 323, 164 Md. 4381. 


Mo.—Schaefer v. Lowell-Krekeler 
Grocery Co., (App.) 49 S.W.(2d) 209; 
Huelsmann v. Stute & Co., (App.) 28 
S.W.(2d) 387. 


N.Y.—Hernon v. Holahan, 169 N.Y. 
S. 705, 182 App.Div. 126. 


Okl.—Western Indemnity Co. v. 
State Industrial Commission, 219 P. 
147, 96 Okl. 100, 29 A.L.R. 1419. 


12. De Moss v. Evens & Howard 
Fire Brick Co., (Mo.App.) 57 S.W.(2d) 
720; Texas Indemnity Ins. Co. y. 
Moss, (Tex.Civ.App.) 18 S.W.(2d) 712. 


_[a] IUustration.—In a compensa- 
tion proceeding, where the question 
was whether a cut on a deceased car- 
penter’s finger arose out of emplo,- 
ment, the commission’s exclusion of 
a conversation between the deceased 
and a fellow employee who came into 
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considered on appeal!* and the sufficiency of evi- 
dence which was not presented below and preserved 
for appeal cannot be considered thereon.'* Under a 
compensation act which requires the appellate court 
to determine both “the sufficiency of the facts found 
to sustain the award and the sufficiency of the evi- 
denee to sustain the finding of facts,” a question as to 
the sufficiency of evidence to sustain an award may 
be considered on appeal when properly raised be- 
low.?® 

[§ 1161] (18) Hearing. Questions relating to 


the hearing of a compensation case cannot be con- 
sidered for the first time on a review.1® 


[§ 1162] (14) Instructions. Questions relating 
to instructions in compensation proceedings cannot 
be considered for the first time on a review of such 
proceedings.+* 

[§ 1163] (15) Findings. Questions relating to 
findings in compensation proceedings cannot be con- 
sidered for the first time on review.'® 


WORKMEN’S COMPENSATION ACTS 


[§§ 1160-1167 


ceedings Thereon. Where a party consents to the 
submission of a compensation case to arbitration he 
cannot, in the absence of objection to the arbitrator 
or proceedings had before him, object thereto on re- 
view of the proceedings.1® Errors in the appoint- 
ment? of, or in proceedings before, referees in com- 
pensation proceedings may not be complained of for 
the first time on appeal.*+ 


[§ 1165] (17) Autopsy. Questions relating to 
the right of an interested. person to have an autopsy 
performed cannot be considered for the first time on 
review.?? 


[§ 1166] (18) Examination and Report by Physi- 
cians. In order that objections relating to the ex- 
amination and reports of physicians may be consid- 
ered on review, it is necessary that the question 
sought to be considered be properly presented and 
saved below.?% 


[§ 1167] (19) Depositions. Questions relating to 
depositions in compensation proceedings may not, or- 


[§ 1164] (16) Arbitration, Reference, and Pro- 


the carpenter shop and saw the finger 
bandaged was held not to be review- 
able, in the absence of an ‘offer of 
proof. De Moss v. Evens & Howard 
Fire Brick Co., (Mo.App.) 57 S.W.(2d) 
720. 


/ 
13. Huelsman v. Stute & Co., (Mo. 
App.) 28 S.W.(2d) 387. 


[a] Rule applied.—The probative 
value of hearsay evidence admitted 
in support of a claim without objec- 
tion below cannot be considered on 
- appeal. Huelsman v. Stute & Co., 
(Mo.App.) 28 S.W.(2d) «387. 


14, Brocco v. May Department 
Stores Co., (Mo.App.) 22 S.W.(2d) 
832; Palmer v. Vesta Coal Co., 6 Pa. 
Dist.&Co. 630. 


15. Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 643. 


16. Wise v. Central Dairy Co., 246 
P. 501, 121 Kan. 258; Harlan Wallins 
Coal Corporation v. Erwin, 63 S.W. 
(2d) 469, 250 Ky. 388; Quick v. Fred 
B. Illston Ice Co., 186 N.Y.S. 690, 195 
App.Div. 676; Derong v. Industrial 
Commission, 244 N.W. 591, 209 Wis. 
88. 


{a] Mlustrations.—(1) Claimant 
on an appeal in an action to vacate 
an award of an industrial commission 
denying death benefit cannot for the 
first time complain of the irregularity 
of the proceedings before the indus- 
trial commission on the ground that 
he was not given an opportunity to 
appear and be heard. Derong v. In- 
dustrial Commission, 244 N.W. 591, 
209 Wis. 88. (2) In a compensation 
case, when a party is given the kind 
of hearing he requested, errors as to 
the manner of such hearing will not 
be considered on appeal on the ground 
that there was a lack of a proper 
hearing. Wise v. Central Dairy Co., 
246 P..501, 121 Kan. 258. (3) Employ- 
er could not complain that a compen- 
sation case was prematurely submit- 
ted by a compensation board, or sub- 
mitted without notice, where the em- 
ployer did not raise such question in 
the circuit court, or permit the court 
to correct the alleged error. Harlan 
Wallins Coal Corporation v. Erwin, 63 
S.W.(2d) 469, 250 Ky. 388. (4) Ina 
workmen’s compensation proceeding, 
defendants cannot object that they 
were given inadequate time to procure 


a Qi 
evidence on a second hearing, where 
the insurer was represented at the 
hearing and made no objection on that 
ground, and did not ask for an ad- 
journment for the purpose of procur- 
ing evidence. Quick v. Fred E. Illston 
Hee Co., 186 N.Y.S. 690, 195 App.Div. 
676. 


17. Travelers. Ins.*Co. “v. Peters, 
(Tex.Civ.App.) 280 S.W. 310. 


18. State ex rel. Probst v. Haid, 
(Mo.) 62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W.(2d) 501); Sykes v. 
Republic Coal Co., 22 P.(2d) 157, 94 
Mont. 239. 


[a] Rule applied.—A court’s find- 
ing rating compensation for an em- 
ployee on a percentage basis, although 
unjustified ‘by evidence or law, can- 
not be considered on appeal where no 
proper objection to the finding was 
made or saved below. Sykes v. Re- 
public Coal Co, 22 > Psa) ee bi, ot 
Mont. 239. 


[b] Commission rather than ap- 
pellate court should correct com- 
mission’s findings.—‘“Undoubtedly, if 
any party feels that the commission’s 
findings of facts are not clear, leave 
the reason for its conclusion and 
award in doubt, or should be ampli- 
fied for any other reason, he should 
ask the commission to modify them 
by making additional findings instead 
of complaining in the appellate court 
that findings of fact, which are not 
inconsistent with the result reached, 
do not contain a finding concerning 
all disputed questions of fact which 
must necessarily have been decided 
in order to make and support the 
award.” State v. Haid, (Mo.) 62 S. 
W.(2d) 869, 873 [quashing cert (App.) 
52 S.W.(2d) 501]. 


19. Casebeer v. Carbon Coal Co., 
205 P. 626, 110 Kan. 728. 


[a] Tllustrations.—(1) Defendant 
in a judgment affirming an award, 
having consented to the appointment 
of an arbitrator under the workmen’s 
compensation act, and having appear- 
ed before him without objection and 
tried the matter, cannot be heard for 
the first time, in the supreme court 
to impeach the award because it was 
not filed within a specified time from 
the appointment of the arbitrators. 
Casebeer v. Carbon Coal Co., 205 P. 


dinarily, be considered for the first time on appeal?* 


626, 110 Kan. 728. (2) The applica- 
tion for an appointment of an arbi- 
trator under the workmen’s compen- 
sation act having alleged proper no- 
tice of the injury and demand for 
compensation, and no objection for 
lack of proof thereof having been 
made in the court below, none will be 
heard upon appeal to the supreme 
court. Casebeer y. Carbon Coal Co., 
supra. 


20. Western Indemnity Co. v. 
State Industrial Commission, 219 P. 
147, 96 Okl. 100, 29 A.L.R. 1419. 


[a] Where no objection to evidence 
taken before referee.—Where the evi- 
dence taken by a referee appointed by 
the industrial commission in a pro- 
ceeding under the workmen’s compen- 
sation law is considered by the com- 
mission without objection, the author- 
ity of the commission to appoint a 
referee becomes immaterial and will 
not be considered on review. West- 
ern Indemnity Co. v. State Industrial 
Commission, 219, P. 147, 96 Okl. 100, 
29 PACER. 14193 


21. Johnson- v. TT. B. Stewart 
Const. Co., 293 P. 20, 37 Ariz. 250. 


[a] Tliustration.—A compensation 
claimant cannot complain of hearing 
before referee with no member of the 
industrial commission present where 
claimant represented by counsel par- 
ticipated in the hearing and made no 
objection. Johnson v. T. B. Stewart 
Const; Co.,/293 BP. 20,° 37 Ariz. 250: 


22. Brameld v. Albert Dickinson 
Co., 242 N.W. 465, 186 Minn. 89. 


23. Cornett v. Fordson Coal Co., 32 
S.W.(2d) 984, 236 Ky. 209; Phillips’ 
Case, 179 N.E. 691, 278 Mass. 194; 


Cooper v. Mitchell, 247 N.W. 805, 188 
Minn. 560; Associated Employers’ 
Reciprocal vy. State Industrial Com- 
mission, 212 P. 604, 88 Okl. 249. 


a4. Webb v. Iowa-Nebraska Coal 
Co., 200 N.W. 225,.198 Iowa 776; Pe- 
eh Case, 123 WE. 776, 233 Mass. 


[a] Tllustrations.—(1) Where an 
employer did not object before an 
arbitration committee, industrial 
commissioner, or district court to a 
deposition introduced before the ar- 
bitration committee on the ground 
that the deposition was not taken in 
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§§ 1167-1173) 


although such questions may be considered on ap- 
peal where the basis of an objection was not made 
known to the party seeking to have such questions 
considered until it was too late to present the ques- 


tion below.?° 


[§ 1168] (20) Calling of Witnesses. 
relating to the calling of witnesses to testify in com- 
pensation proceedings cannot be considered for the 
first time on review of such proceedings.?°® 


[§ 1169] (21) Competency and Examination of 
Questions going to the competency of 


Witnesses. 
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[§ 1170] (22) 
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Award or Judgment. Questions 


relating to judgments or awards rendered in com- 
pensation proceedings cannot be considered for the 
first time on review.?? 


[§ 1171] (28) Proceedings for Rehearing. Er- 


Questions 


witnesses testifying in compensation proceedings 


cannot be considered for the first time on a review 
of such proceedings.?7 Similarly, questions dealing 
with the mode of examining a witness may not be 
considered when raised for the first time on appeal.” 


accordance with the statute, and there 
was no motion to suppress the depo- 
sition and no exceptions were taken, 
it was heia that the employer waived 
objections and cannot urge them on 
appeal before the supreme_ court. 
Webb v. Ilowa-Nebraska Coal Co., 200 
N.W. 225, 198 Iowa 776. (2) Where 
claimant for compensation under 
the workmen’s compensation act, al- 
though his attention was called to the 
subject of depositions, chose to go to 
the hearing before the single mem- 
ber of the industrial accident board 
without asking for the taking of dep- 
ositions, the question whether there 
was an unreasonable refusal by the 
board to make request for the taking 
of depositions, under Workmen’s 
Compensation Act part 3 § 3, as 
amended by St. (1915) ec 275, is not 
presented on appeal. Perotti’s Case, 
123 N.E. 776, 283 Mass. 297. 


[b] Consideration of question by 
intermediate court.—In a workman’s 
compensation proceedings, a party to 


preclude the district court from con-j 


sidering deposition because not tak- 
en in accordance with the statute 
must interpose objections before the 


arbitration committee or industrial 
commissioner. Webb v. Jowa-Ne- 
braska Coal Co., 200 N.W. 225, 198 
Iowa 776. 

25. In re Derinza, 118 N.E. 942, 229 
Mass. 435. 

{a] Illustration.—Where an insur- 


er did not know that interrogatories 
to decedent’s widow, resident in Italy, 
were framed by the secretary of the 
industrial accident board in behalf 
of claimant until advised of it by the 
report of the arbitration committee, 
insurer’s objection to the deposition 
on such ground is open to it at the 
trial in review. In re Derinza, 118 N. 
E. 942, 229 Mass. 435. 


26. Spencer v. Industrial Commis- 
sion, (Utah) 20 P.(2d) 618. 


[a] Mllustrationu.—An employee 
who fafled so to request cannot com- 
plain that the industrial commission 
faiied to call the doctor as a witness, 
although the commissioner knew that 
a doctor had treated the employee. 
Spencer v. Industrial Commission, 
(Utah) 20 P.(2d) 618. j 


27. Liquid Carbonic Co. vy. Indus- 
trial Commission, 186 N.E. 140, 352 
Ill. 405; Scuddy Coal Co. v. York, 26 
S.W.(2d) 34, 233 Ky. 497; Harlan Fuel 
Co. v. Swanson, 295 S.W. 406, 220 Ky. 
449; Adams vy. Novo Engine Co., 249 
N.W. 859, 264 Mich. 292; Natural Gas 
Utilities Co. v. Andrews, 23 P.(2d) 
697, 164 Okl. 267; Bryant v. Demo, 
21 P.(2d) 747, 163 Okl. 195; Oklahoma 
Portland Cement Co. v. State Indus- 
trial Commission, 13 P.(2d) 587, 158 


Okl. 258; Oklahoma Portland Ce- 
ment Co. v. Pitts, 13 P.(2d) 872, 158 
Okl. 257; Hazel Atlas Glass Co. v. 
Pendergrass, 4 P.(2d) 96, 152 Okl. 271; 
Employers’ Liability Assur. Corpora- 
tion v. Grant, 296 P. 389, 147 Okl. 177. 


28. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 


[a] Interrogatories which were 
not challenged on the hearing before 
industrial accident commission, may 
not be objected to on appeal. Savage 
Mfg. Co. v. Magne, 139 A. 570, 154 
Md. 46. 


29. Cal.—Enterprise Dairy Co. v. 
Industrial Accident Commission of 
State of California, 259 P. 1099, 202 
Cal. 247. 


Kan.—Galley v. Peet Bros. Mfg. Co., 
157 P. 431, 98 Kan’ 53. 


Ky.—Hawley-McIsaacs Coal Co. v. 
Grant; 32 S.W.(2d) 35, 235 Ky. 650. 


Mich.—Byle v. Grand Rapids Blow- 
pipe & Dust Arrester Co., 175 N.W. 
416, 208 Mich. 638. 


Mo.—Lentz v. Asphalt Paving Co., 
(App.) 50 S.W.(2d) 1063; Bartels v. 
Owens Paper Box Co., (App.) 49 S.W. 
(2d) 239. 


Tenn.—International Harvester Co. 
of America v. Scott, 48 S.W.(2d) 1065, 
163 Tenn. 516. : 


Wis.—McDonald v. Industrial Com- 
mission of Wisconsin, 162 N.W. 345, 
165 Wis. 372. 


[a] Time at which award made.— 
Under St. (1915) § 2394—9 subd 5(1), 
authorizing an industrial commission 
to order payment of compensation in 
gross, six months after injury, ob- 
jection to the time at which an award 
for permanent total disability is made 
is waived where the employer’s coun- 
sel did not object below to such time, 
but merely stated that compensation 
might be awarded in a gross sum for 
partial total disability. McDonald v. 
Industrial Commission of Wisconsin, 
162 N.W. 345, 165 Wis. 372. 


[b] Question as to computation 
may be considered only as matter of 
sufferance.—Question as to the meth- 
od of computation of compensation 
awarded not having been urged upon 
the industrial commissioner or the 
trial court, although included in gen- 
eral objections, appellant may not be 
entitled to its consideration as a 
matter of right by the supreme court 
although the question has been con- 
sidered as a matter of sufferance. 
O’Callahan v. Dermedy, 196 N.W. 10, 
197 N.W. 456, 197 Iowa 632; Fischer 
v. W. F. Priebe & Co., 160 N.W. 48, 
178 Iowa 512. 


30. Dalsheim vy. Industrial Acci- 


rors committed with reference to proceedings for the 
rehearing of a compensation case cannot be eonsider- 
ed for the first time on a review of the case.*° 


[§ 1172] (24) Costs and Expenses. Objection on 
appeal to costs and expenses incurred in the prose- 
cution of a claim for compensation may be too late.*+ 


[§ 1173] (25) Miscellaneous. 
questions heretofore considered*? examples of ques- 
tions which may not be considered for the first time 
on review are set out in the footnote below.?® 


In addition to the 


dent Commission, 8 P.(2d) 840, 215 
Cal. 107; Otterstedt v. Lehigh & H. 
R. Ry. Co., 187 N.E. 26, 234 N.Y., 203 
[cert den 43 S.Ct. 432, 261 U.S. 619, 
67 L.Ed. 830, and 43 S.Ct. 523, 262 U.S. 
747, 67 L.Ed. 1212]; Western Indemni- 
ty Co. v. State Industrial Commission, 
219 P. 147, 96 Okl. 100, 29 A.L.R. 1419; 
Nicholson y. Clinchfield Coal Corpora- 
tion, 153 S.E. 805, 154 Va. 401. 


[a] Illustrations.—(1) An  objec- 
tion that the employer was not serv- 
ed with a rehearing petition was held 
to be waived, where the employer ap- 
peared on the rehearing and first urg- 
ed the objection before the supreme 
court on review. Dalsheim v. Indus- 
trial Accident Commission, 8 P.(2d) 
840, 215 Cal. 107. (2) That the employ- 
er’s petition for a rehearing was not 
verified was held to be waived by fail- 
ure to raise the point when the peti- 
tion was before the compensation 
commission and the point was, there- 
fore, unavailable on review. Mullane 
v. Industrial Accident Commission, 5 
P.(2d) 483, 118 Cal.App. 283. (3) The 
appellate court will not determine the 
power of the Industrial Board under 
Workmen’s Compensation L. § 74, to 
reconsider its action and come to an 
opposite conclusion after making an 
award, where the record does not 
show that any findings of fact or con- 
clusions of law were made, or any 
objection taken to a subsequent hear- 
ing. Otterstedt v. Lehigh & H. R. 
RypiCo.,y 137) Nw) 26,.2345 WN. Yan 208 
[cert den 43 S.Ct. 432, 261 U.S. 619, 67 
L.Ed. 830, and 48 S.Ct. 523, 262 U.S. 
747, 67 L.Ed. 1212]. (4) In a proceed- 
ing under the workmen’s compensa- 
tion law, alleged errors in taking fur- 
ther testimony after reinstating the 
case will not be considered by the 
supreme court, unless the record dis- 
closes that objection was presented 
to the commission for its considera- 
tion. Western Indemnity Co. v. State 
Industrial Commission, 219 P. 147, 
96 Okl. 100, 29 A.L.R. 1419. (5) Em- 
ployee, notified 10 days prior to com- 
pensation hearing, who failed to em- 
ploy counsel and prepare case, could 
not have rehearing for newly discov- 
ered evidence. Nicholson vy. Clinch- 
field Coal Corporation, 153 S.E. 805, 
154 Va. 401. 


31. Singleton v. Wyatt Lumber 
Co., 6 La.App. 627. zi : 


[a] Ilustration.—Objection on ap- 
peal in a workmen’s compensation 
case to fees of experts was held to be 
too late. Singleton vy. Wyatt Lumber 
Co., 6 La.App. 627. 


32. See supra §§ 1148-1172. 
33. See cases infra this note. 


[a] Iustrations.—(1) Where the 
record before an appellate court on 
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[§ 1174] (26) Presentation to Board or Court of 
Questions not raised 
or preserved before the original compensation tri- 
bunal or before an intermediate reviewing board or 
court may not be considered on a further appeal,*? 
and errors alleged to have been committed in connec- 
tion with the original proceedings before a compen- 
sation tribunal may not, unless objection is then and 
there made, be considered either in a review or in a 
further review of the original proceedings.*® 
tions not presented to a reviewing compensation com- 
mission or to an intermediate reviewing court can- 
not ordinarily be considered on a further review of 
the proceeding before a higher appellate court*’ al- 
though it is held that where an intermediate court 
lacks jurisdiction the matter must be considered ‘on 
a further appeal regardless of whether the question 
Where the only question sought 


Ground for Further Appeal.*+ 


was urged below.*® 


appeal does not show that a_ point 
involving the doctrine of a loaned 
employee was submitted to the com- 
pensation commission the point can- 
not be considered for the first time 
on the review. Ashe v. W. E. Wood 
Co., 227 N.W. 722, 248 Mich. 327. (2) 
If the réport of the employer concern- 
ing the accident is incorrect, the em- 
ployer should call the error to the at- 
tention of the commission upon the 
hearing and errors connected with 
the report or its introduction in evi- 
dence cannot be considered for the 
first time on appeal. F. Eggers Ve- 
neer Seating Co. v. Industrial Com- 
mission of Wisconsin, 170 N.W. 280, 
168 Wis. 377. 


34. Failure to present question be- 
fore compensation body or interme- 
diate court as waiving objection as 
to: 


Admission of evidence see supra § 
1160. 


Jurisdiction see supra § 1151. 


35. Peabody Coal Co. v. Industrial 
Commission, 124 N.E. 566, 289 Ill. 449; 
Scuddy Coal Co. v. York, 26 S.W.(2d) 
34, 233 Ky. 497. 


[a] Tllustration.—An employer 
failing to object either before the 
arbitrator or the industrial commis- 
sion, cannot complain in the supreme 


court. Peabody Coal Co. v. Indus- 
ee ae ee 124 N.E. 566, 289 
11. ; 


3G. Billiter & Wiley v. Hatfield, 40 
S.W.(2d) 326, 239 Ky. 816. 


{a] Tllustration.—An employer, 
not objecting to errors alleged to have 
occurred before a compensation board, 
could not complain thereof either in a 
circuit court or in the court of ap- 
peals. Billiter & Wiley v. Hatfield, 
40 S.W.(2d) 326, 239 Ky. 816. 


37. Ayer & Lord Tie Co. v. Indus- 
trial Commission, 155 N.E. 292, 324 
Tl. 504; Paradise Coal Co. v. Indus- 
trial Commission, 134 N.E. 167, 301 
Jll. 504; Oden Coal Co. v. Industrial 
Commission, 130 N.E. 704, 297 Ill. 392; 
Snyder v. Industrial Commission, 130 
N.E. 547, 297 Ill. 175; Storrs v. In- 
dustrial Commission, 121 N.E. 267, 
285 Ill. 595; Savoy Hotel Co. v. Indus- 
trial Board of Illinois, 116 N.E. 712, 
279 Ill. 329; Armour & Co. v. Indus- 
trial Board of Illinois, 114 N.E. 173, 
275 Ill. 328 [aff 197 Ill-App. 363]; Kent 
v. Kent, 208 N.W. 709, 202 Iowa 1044; 
Slack v. C. L. Percival Co., 199 N.W. 
323, 198 Iowa 54; Keys v. American 
Brick & Tile Co., 170 N.W. 295, 185 
Iowa 140; Gillard’s Case, 138 N.E. 


WORKMEN’S COMPENSATION ACTS 


al. 


Ques- 


nary rules must 


384, 244 Mass. 47; Reiter v. Garman, 
163 A. 74, 107 Pa.Super. 269. 


[a] Dlustrations—-(1) Only a 
question raised in a circuit court on 
certiorari to review an order of the 
industrial Gommission is reviewable 
by the supreme court. Ayer & Lord 
Tie Co. v. Industrial Commission, 155 
N.E. 292, 324 Ill. 504.— (2) The con- 
stitutionality of the workmen’s com- 
pensation act, when not raised in the 
circuit court, cannot be raised on ap- 
peal to the supreme court. Oden Coal 
Co. v. Industrial Commission, 130 N. 
E. 704, 297 Ill. 392; Snyder v. Indus- 
trial Commission, 130 N.E. 547, 297 
Tll. 175; Savoy Hotel Co. v. Industrial 
Board of Illinois, 116 N.E. 712, 279 
Tll. 329; Armour & Co. vy. Industrial 
Board of Illinois, 114 N.E. 173, 275 
Tll. 328 [aff 197 Ill.App. 363]. (3) 
An objection cannot be raised for the 
first time in the supreme court, not 
having been presented to the commis- 
sion or to the circuit court by the em- 
ployee, who, by appearing by his 
counsel without objection waived any 
right to raise the question. Paradise 
Coal Co. v. Industrial Commission, 
134 °N-B. 167, 301 Ti. 504 4) (Phe 
question of sufficiency of notice of 
appeal to the district court from a 
decision of the industrial commis- 
sioner under the workmen’s compen- 
sation act (Code (1918, Suppl.) § 
2477m et seq as amended), raised for 
the first time in the supreme court 
on an appeal from the district court 
cannot be considered. Kent v. Kent, 
208 N.W. 709, 202 Iowa 1044. (5) 
Contention first made in a brief on 
an appeal to the supreme court of 
Iowa that the right of a surviving 
spouse to compensation is not a vest- 
ed right, and did not pass to the ad- 
ministratrix of a deceased workman, 
cannot be considered on appeal, where 
the administratrix was not appointed 
until after the decree appealed from 
was entered in the district court, and 
no motion to dismiss the appeal, un- 
der Code § 4151, authorizing a motion 
to dismiss the appeal, was made, as 
the case must be considered on the 
record presented in court below. 
Slack v. C. L. Percival Co., 199 N.W. 
323, 198 Iowa 54. (6) Although an 
application for the review of an 
award by a compensation commission 
to a district court prayed that the 
district court render a “decree” in 
accordance with a decision of the in- 
dustrial commissioner, pursuant to 
Code (19138, Suppl.) § 2477m33, it was 


held that the decision of the district: 


eourt was not a.chancery decree, re- 


viewable de novo, and no relief can 
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to be considered in the appellate court is apparent 
on the record before that court, it may be unneces- ° 
sary that the question be first raised in an intermedi- 
ate appellate court below.*® 


[§ 1175] b. Form and Sufficiency—(1) In Gener- 

Some compensation acts specify the exact man- 
ner in which questions may be presented and pre- 
served below in order that they may be considered 
on appeal,*® and under such statutes the statutory 
mode of raising and saving questions for review is 
exclusive.41 Under provisions of a workmen’s com- 
pensation act to the effect that actions for the recov- 
ery of compensation “shall be conducted in a sum- 
mary manner as far as possible,” it is held that in 
order that questions in compensation cases may be 
properly presented and preserved for review, ordi- 


be followed;4#2 and where the cir- 


be had on appeal to the supreme court 
in the absence of exception to the 
judgment of the district court before: 
the entry of such judgment. Keys 
v. American Brick & Tile Co., 170 N. 
W. 295, 185 Iowa 140. (7) Where a 
superior court had jurisdiction of a 
workmen’s compensation proceeding 
and of the parties, it is too late to 
raise the point for the first time in 
the supreme judicial court that there 
was informality in entering the case 
in the superior court. Gillard’s Case, 
138 N.E. 384, 244 Mass. 47. (8) Ob- 
jection first raised in the appellate 
court that the employee’s appeal to 
the board from the referee’s decision 
was not filed in time was held to come 
too late. Reiter v. Garman, 163 A. 74, 
107 Pa.Super. 269. | 


38. Jahnig v. Jahnig, (S.D.) 247 
N.W. 606. : ‘ 
[a] Rule applied.—The circuit 


court’s lack of jurisdiction on an at- 
tempted appeal from the industrial 
commissioner’s order, being jurisdic- 
tional, must be considered when com- 
ing to ‘the attention of the supreme 
court, although not urged by the par- 
bey ary v. Jahnig, (S.D.) 247 N. 


39. Workmen’s Compensation 
Board v. U. S..\Coal & Coke Co., 245 
S.W. 900, 196 Ky. 833. 


{a] Validity of award by interme- 
diate court.—Where the only ques- 
tion was the validity of the modifica- 
tion of an award by the circuit court, 
based on an interpretation of the 
workmen’s: compensation act differ- 
ing from that of the workmen’s com- 
pensation board, such question was 
reviewable, although there were no 
motion and grounds for new trial filed 
in the lower court, arfd no bill of ex- 
ceptions, where the judgment and 
award appeared in the record, and on 
their face showed the differing inter- 
pretations. Workmen’s Compensa- 
tion Board v. U. S. Coal & Coke Co., 
245 S.W. 900, 196 Ky. 838. 


40. See statutory provisions; and 
Western Indemnity Co. vy. State In- 
dustrial Commission, 219 P. 147, 96 
Okl. 100, 29 A.L.R. 1419 (wherein the 
statutory mode of raising and_ sav- 
ing questions forjreview in Oklahoma 
is stated and discussed). 


41. Transcontinental Oil 
Noff, 258 P. 748, 126 Okl. 91. 


42. Moore y. Phillips Petroleum 
Co., 9 P.(2d) 692, 36 N.M. 153. 


“The rules of civil procedure rela- 
tive to the methods of presentation 


Cow. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Oe 
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eumstances in a particular case require such action 
the appellate court may remand the case in order 
that it may be put in condition for the presentation 
and preservation of questions on another review un- 
der the ordinary rules. Where a compensation act 
provides that a hearing before a compensation com- 
mission shall not be bound by technical or formal 
rules of procedure, questions may be properly rais- 
ed for consideration on review when the party who 
has sought to present such questions for considera- 
tion has, in the proceeding below, done everything 
he could to present the question for review.*# 


Preservation of evidence. To permit a determina- 
tion of the sufficieney of the evidence as a matter 
of law to support the finding, it must all be presery- 
ed.*®° On appeal from a decree entered on the de- 
cision of the accident board it will be assumed that 
the committee of arbitration reported all material 
evidence as required by statute;*® but where the ac- 
cident board also heard the evidenee, there must be 
a statement that all the evidence is in the record.** 
[a] 


and reservation in lower court of 
grounds of review are applicable to 


Statute.” Moore v. Phillips Petro- 
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Parties not entitled to require 
formal findings of fact.—Under such 
actions for recovery of compensation | statutory provisions it has been held 
under the Workmen’s Compensation] that parties in a proceeding before 
the industrial commission are not en- 
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A claimant cannot contend that a finding is 
supported by evidence not in the record, where there 
is nothing to suggest that the commission had any 
other proofs before it than those appearing,*® espe- 
cially where he has signed a stipulation that the ree- 
ord on appeal contains all of the evidence.*® Where 
the procedure in the courts on the review of proceed- 
ings before a commissioner is held to be similar to 
that exercised by an appellate court upon an appeal 
from a trial court, it is held that on an appeal for 
the correction of the finding of a compensation com- 
missioner appellant should, in order to present prop- 
erly the question on review, present such portions 
of the evidence before the commissioner as are rele- 
vant to the corrections sought.°° 


Time for presenting question. The question as to 
whether there was any support to sustain an assess- 
ment of damages may be presented for consideration 
on review although raised after the conclusion has 
been announeed.°+ 


[§ 1176] (2) Definiteness and Certainty.5? In or- 
pra. 
[a] Presumption.—Although ex- 


cerpts from the transcript of the evi- 
dence showed that deceased was a 
casual employee, it cannot on appeal 


Jeum Co., supra. 


[a] Procedure acts and rules.— 
“Giving full force to the provisions 
of the Workmen’s Compensation Act, 
§§ 156-105 and 156-113, 1929 Comp. 
St., that the act shall be construed 
as creating a new right and special 
procedure for the enforcement of the 
same and that actions for the recov- 
ery of compensation ‘shall be con- 
ducted in a summary manner as far 
as possible,’ we think that where the 
right of review of the proceedings in 
the district court is preserved, the 
trial of such causes must be conduct- 
ed in a manner which will preserve 
such right to the losing party in ac- 
cordance with the well-known prin- 
ciples governing the essentials. of 
review as declared by our procedure 
acts and rules.’”’ Moore v. Phillips 
Petroleum Co., 9 P.(2d) 692, 694, 36 
N.M. 153. 


43. Moore v. Phillips Petroleum 
€o., supra. 


“The importance of adequate find- 
ings of fact and law made by the 
court and requested by the parties, 
and rulings of the court thereon, may 
not be overlooked. . . . For the 
reasons stated, the judgment of the 
eourt will be reversed, and the cause 
remanded, with instructions to set 
aside the judgment, and upon due 
notice to the parties, make findings 
of fact and conclusions of law, and to 
render judgment thereon, permitting 
such objections and exceptions to the 
proceedings as may be duly made by 
the ,parties.” Moore vy. Phillips Pe- 
troleum Co., supra. 


44. Ziegler v. P. Cassidy’s Sons, 
115 N.E. 471, 472, 220 N.Y. 98. 


“The statutory provision eliminat- 
ing the application of technical rules 
is one which has been and ought to 
be liberally applied in accordance 
-~with the spirit of the provision for 
the protection of claimants against 
technicalities, and equal justice re- 
quires that it should be so applied as 
to permit to a defendant considera- 
tion of a substantial question £*", 
which has been raised... in the 
only way open to him.” Ziegler v. P. 
Cassidy’s Sons, supra. 


: 


titled to require formal findings of 
fact or conclusions of law by which 
to present questions on appeal. Zieg- 
ler v. P. Cassidy’s Sons, 115 N.E. 471, 
220 N.Y. 98. : 


[b] No formal exceptions.—In the 
proceeding before the commission for- 
mal exceptions are not required or 
contemplated by the provisions to 
which reference has been made in the 
text statement. Ziegler v. P. Cassi- 
dy’s Sons, 115 N.E. 471, 220 N.Y. 98. 


[c] Manner of presenting question 
of law.—(1) Where in such case ev- 
erything is done that is necessary 
plainly to present the question, and 
everyone interested thought that it 
was so presented, and the commis- 
sioners rule on it, the question, where 
one of law, is sufficiently raised to 
be considered on appeal to the court 
of appeals. Ziegler v. P. Cassidy’s 
Sons, 115 N.E. 471, 220 N.Y. 98. (2) 
Thus the question as to the validity 
of a common-law marriage of a de- 
ceased employee to one claiming com- 
pensation as his widow was held to be 
properly presented to the court of 
appeals when presented below in the 
manner stated. Ziegler y. P. Cassi- 
dy’s Sons, supra. 


45, Kenney v. Boston, 111 N.E. 47, 
222 Mass. 401; In re Fisher, 108 N.E. 
361, 220 Mass. 581; In re Sponatski, 
108 N.H. 466, 220 Mass. 526, L.R.A. 
1916A 333; In re Brightman, 107 N. 
BH. 527, 220 Mass, 17, L.R.A.1916A 321; 
In re Herrick. 194 N.BH. 432, 217 Mass. 
J11; In re Bentley, 104 N.B. 432, 217 
Mass. 79 


46. In re Brightman, 107 N.E. 527, 
220° Mass. -17, LAR JA.1916A °321. 


47. In re Stickley, 107 N.E. 350, 
219 Mass. 518, 514. 


“The report of the committee of 
arbitration states that ‘the material 
testimony was substantially as fol- 
lows;’ then follows the testimony of 
certain witnesses, including that of 
the employee; if this statement can 
be construed as a statement that all 
the evidence is reported, still, there 
is nothing in the record to show that 
all the evidence submitted to the In- 
dustrial Accident Board and upon 
which it made its decision is report- 
ed to this court.” In re Stickley, su- 


be presumed, the industrial accident 
board having found that the employ- 
ment was not casual, that the ex- 
cerpts were the only evidence on that 


point. In re King, 107 N.E. 959, 220 
Mass. 290. 
48. -Tirre v. Bush Terminal Co., 


158 N.Y.S. 8838, 172 App.Div. 386. 


49. Tirre v. Bush Terminal Co., 
supra. 


50. Atwood v. Connecticut Light & 
Power Co., 112 A. 269, 95 Conn. 669. 


d [a] On motion to correct the find- 
ing of a compensation commissioner, 
appellee should within one week aft- 
er appellant has filed his transcript, 
or at the earliest time he can procure 
the transcript, file with the commis- 
sioner such additional evidence as he 
claims to be relevant and material to 
the corrections asked for. Atwood v. 
Connecticut Light & Power Co., 112 
A. 269, 95 Conn. 669. 


51. Freeman y. Pacific Mills, 151 
A. 707, 708, 84 N.H. 383. 


_“As to such a question, the suffi- 
ciency of the evidence to sustain the 
conclusion reached may be raised aft- 
er the conclusion has been announc- 
ed.” Freeman y. Pacific Mills, supra. 


[a] Specific questions held to he 
subject to consideration“The ques- 
tions, whether there was any evi- 
dence to support the assessment 
made and whether upon the facts 
found such an assessment was per- 
missible, are open for consideration.” 
Freeman v. Pacific Mills, 151 A. 707, 
709, 84 N.H. 383. 


[b] Rules requiring question to be 
raised before submission held inap- 
plicable.—‘‘Upon the issue whether . 
the general verdict and special find- 
ings are without support in the evi- 
dence, the rule has been stated very 
broadly against a right to raise the 
question after the issues have been 
submitted to the trier of the facts. 
- . . But this rule does not apply 
to an issue as to the inadequacy or 
excessiveness of an assessment of 
damages.” Freeman vy. Pacific Mills, 
151 A. 707, 708, 84 N.H. 383. 


52. Definiteness and certaint e- 
quired in: ers 
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der that questions which are sought to be consid- 
ered on the review of compensation proceedings may 
be properly presented for review, it may be necessary 
that the question be presented and preserved for 
review in a manner that is both definite and cer- 
tain.°% 


[§ 1177] (3) Objections and Exceptions and Rul- 
ings Thereon. Where the trial court in compensa- 
tion proceedings has passed upon special exceptions 
presented to it, without objection, such exceptions 
may be considered on review notwithstanding they 
were not made in conformity with the rules of the 
court below.®* Some compensation acts provide that 
the compensation commission or the officer before 
whom a hearing is had shall preserve a record of all 
evidence and that questions relating thereto and 
sought to be considered on review shall be presented 
and preserved by objection of the party affected.°° 
In any event, in order that questions as to the admis- 
sibility of evidence may be considered on appeal, ob- 
jection must be made before the board,°* and excep- 
tions must be taken.57 Similarly, where the compen- 


sation proceedings are by trial, questions relating tos 


instructions will not be considered on appeal in the 
absence of proper objection and exception below,°* 
and objection to erroneous instructions is partictlar- 
ly necessary under a statute providing that in the 
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Ve 
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absence of such objection the error is deemed to be 
waived.®® Although it is held that, in order to pre- 
sent the propriety of findings in compensation cases 
to the consideration of an appellate court, on the 
review of such cases the findings must be excepted 
to below.*° In the absence of a provision in the act 
or in the rules of court requiring the filing of excep- 
tions to the findings of fact or the conclusions of law 
of the commission, it is also held that they are not 
necessary ;*! but an appeal brings up the whole case 
to be heard on the record*of the commission and the 
briefs and arguments submitted.®? Under a com- 
pensation act which requires the appellate court to 
determine both the sufficiency of the facts found to 
sustain the-award and the sufficiency of the evidence 
to sustain the finding of facts, it is unnecessary that 
the person questioning the sufficiency of evidence to 
sustain an award, except to the finding, it being suf- 
ficient that he except to the award.®? Exceptions or 
cross assignments of error have been held necessary 
to authorize a court on appeal to consider the suffi- 
ciency of evidence to support, and the lawfulness of, 


a, finding in a compensation case,®* and for the excep- 


tions to findings to be sufficient it may be necessary 
that the exceptions specifically point out the parts 
of the finding which are sought to be corrected.®° 
Moreover, in order that an exception in compensation 


Motions to strike see infra § 1179. 


Objections and exceptions see infra 
§ LLT7. 


53. See cases infra this note. 


[a] eanguage held too indefinite 
or uncertain to present question.—(1) 
An objection to a compensation act as 
“void” was held to be too general to 
raise any question for consideration 
on appeal. Metropolitan Casualty 
Ins. Co. of New York v. Huhn, 142 
Seeley tl Goi Grat0.6 uid 9 ALi it 29. 
(2) On review in the supreme court 
of a judgment affirming an award of 
the industrial commission, the em- 
ployer cannot successfully claim that 
the question whether the employee 
had made a claim for compensation 
within six months of the accident was 
raised in the court below, merely by 
showing that the award was attack- 
ed below as being “contrary to law” 
and ‘contrary to the facts.” Storrs 
v. Industrial Commission, 121 N.E. 
267, 285 Ill. 595. (3) The defense 
that a petitioner’s right to compensa- 
tion is barred by his failure to make 
a claim for compensation within one 
year as required by Workmen’s Com- 
pensation Act § 17 (L. [1919] ¢ 2388), 
is not available on appeal where the 
answer required by another provision 
of the act (§ 32) does not state this 
defense, but merely denies that the 
petitioner received a compensable in- 


jury. McCollor’s Case, 119 A. 194, 122 
Me. 136. 
{b] Statements held to present 


question as to notice of injury.— 
Where, before the industrial accident 
board, an attorney for the employer 
and insurer stated they denied lia- 
bility on the ground that appendicitis 
was not the result of an accident, and 
that they had no notice of claim for 
compensation or notice of injury, as 
provided by the compensation act, the 
defense of want of notice was held to 
be properly urged below. Armstrong 
vy. Oakland Vinegar & Pickle Co., 163 
N.W. 897, 197 Mich. 334. 


54. Norwich Union Indemnity Co. 
vy. Wilson, (Tex.Civ.App.) 17 S.W. 
(2d) 68. 


[a] Rule applied.—The reviewing 
court may review disposition of spe- 
cial exceptions to a petition passed 
on without objection, although they 
were not properly presented in ac- 
cordance with the rules of the lower 
courts. Norwich Union Indemnity 
Co. v. Wilson, (Tex.Civ.App.) 17 S.W. 
(2d) 68. 


55. See statutory provisions; and 
Western Indemnity Co. v. State In- 
dustrial Commission, 219 P. 147, 148, 
96 Okl. 100 (where the provisions of 
the Oklahoma statutes are set out and 
discussed). 


56. Madden vy. Black Mountain 
Corporation, 36 S.W.(2d) 848, 238 Ky. 
53; Duprey v. Maryland Casualty 
Co., 106 N.E. 686, 219 Mass. 189; Pi- 
geon v. Employers’ Liability Assur. 
Corporation, 102 N.E. 932, 216 Mass. 
51, Ann.Cas.1915A 737. 


[a] Rule applied.—(1) An em- 
ployer objecting to the admission of 
testimony before the compensation 
board thereby saved the right to ob- 
ject thereto in a circuit court (Mad- 
den v. Black Mountain Corporation, 
36 S.W.(2d) 848, 238 Ky. 53) (2) or 
the court of appeals of Kentucky 
(Madden vy. Black Mountain Corpora- 
tion, supra). 


57. Korobchuk’s 
175, 277 Mass. 534. 


[a] Mere objection without excep- 
tion is not enough.—Korobchuk’s 
Case, 179 N.E. 175, 277 Mass. 534. 


58. Cavins vy. Armstrong & Arm- 
strong, 19 P.(2d) 747, 37 N.M. 141. 


{a] For example, where no objec- 
tions or exceptions were made or 
saved to instructions complained of, 
and where no instructions were sav- 
ed by the complaining party, ques- 
tions relating to the instructions giv- 
en cannot be raised for the first time 
on review. Cavins v. Armstrong & 


Case, 179 N.E. 


Armstrong 19 P.(2d) 747, 37 N.M. 141. 


59. Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 280 S.W. 310, 


{a]_ Tllustration.—Under a statute 
providing that the court shall pre- 
pare and present its charge and pre- 
sent the same to the parties who shall 
have a reasonable time to inspect 
the same and to present their objec- 
tions thereto, and that all objections 
not so made and presented shall be 
considered as waived (complete Tex- 
as statutes of 1920 or Vernon's Sayles 
Civ. St. Annot. [1914] art 1971), it is 
held that an erroneous charge in a 
compensation case in that the charge 
improperly places a burden of proof 
on defendant cannot be considered 
on appeal, in the absence of objec- 
tions. Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 280 S.W. 310. 


60. Neault v. Parker-Young Co., 
CNH ILG 6A. 2289) 


61. Kenny v. Union R. Co., 152 N. 
Y.S. 117, 166 App.Div. 497. 


62. Kenny v. Union R. Co., supra. 


63. Zeitlow v. Smock, 117 N.E. 
665, 65 Ind.App. 643. 


64. Sykes v. Republic Coal Co., 22 
P.(2da) 157, 94 Mont. 239. 


{a] Ilustration.—A court’s find- 
ing the rating compensation for an 
employee on a percentage basis, al- 
though unjustified by evidence or law, 
could not be disturbed by the review- 
ing court, where no exceptions to the 
rating were taken by the employee 
and no cross assignments of error 
were made. Sykes v. Republic Coal 
Co., 22 P.(2d) 157, 94 Mont. 239. 


65. Thompson ¥. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506. 


[a] Rule applied.—Where a mo- 
tion to correct a finding of the com- 
pensation commissioner adopted by 
the superior court on appeal is de- 
nied, an exception to the finding that 
“the court erred in finding the facts 
set forth in part first of the finding’” 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proceedings may be sufficient to raise questions which 
may be considered on review, it may be necessary 
that the exception specify with particularity the ob- 
jection intended to be made.*® However, where a 
party’s exceptions to an award are sufficient under 
the provisions of the compensation act, and the rec- 
ord sets forth the proceedings prior thereto, an ob- 
jection that the record does not show that the excep- 
tions were taken “at the time” of the award is un- 
available on appeal.** In all events, parties to com- 
pensation proceedings or their counsel may not on 
appeal be permitted to enlarge on objections made 
below;®* by making specific objections below, all 
questions not specifically objected to below are waiv- 
ed on appeal,®® and questions not touched by either 
party to compensation proceedings in making their 
objections will not be considered on appeal.?°® 


Time for taking exception. Exceptions relating to 
alleged errors in applying the law to facts found may 
properly present the question for consideration on 
review, notwithstanding the exceptions were not tak- 
en until after the disclosure of such application ap- 
peared.”! 


Necessity for ruling. A ruling on an objection 
below may be necessary in order that the point ob- 
jected to may be considered on review."? 
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On remand. Where, on the review of a compen- 
sation proceeding, the record is remitted by the re- 
viewing court to the compensation board for more 
specific findings of fact in order to enable the re- 
viewing court to decide the questions of law raised 
by an appeal, the compensation board should permit 
the parties to the proceedings to except to new and 
more specific findings at the time they are made, and 
such exceptions must be disposed of by the board be- 
fore sending the record back to the reviewing court.** 


f§ 1178] (4) Motion To Make More Definite and 
Certain. In order that uncertainty in compensation 
pleadings should be properly presented for consid- 
eration, on review, it may be necessary that the op- 
posing party should have made a motion below that 
the pleadings be made more definite and certain.** 


[§ 1179] (5) Motions To Strike. In order that 
rulings on motions to strike may be properly pre- 
sented for review, the motion to strike must be spe- 
cific, definite, and certain.”® 


[§ 1180] (6) Request for Instructions. On the 
review of compensation proceedings, the reviewing 
tribunal may refuse to consider questions which have 
not been raised and preserved below by a proper re- 
quest for instructions.7° 


was insufficient as not specifically ad- 
dressed to such paragraphs of the 
finding as was desired to be correct- 
ed. Thompson vy. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506. 


66. Maryland Casualty Co. v. 
Wells, 134 S.E. 788, 35 Ga.App. 759. 


[a] For example, an exception 
that the record does not contain com- 
petent evidence to warrant the indus- 
trial commission’s order is, in that 
it does not point out the particular 
evidence objected to nor the ground 
of objection, insufficient to present 
objection to parol testimony to prove 
the contents of a written election to 
come under a workmen’s compensa- 
tion act. Maryland Casualty Co. v. 
Wells, 134 S.E. 788, 35 Ga.App. 759. 


67. Union Sanitary Mfg. Co. vy. Da- 
vis, 114 N.E. 872, 63 Ind.App. 548. 


68. Lamkins vy. Copper-Clad Mal- 
leable Range Corporation, (Mo.App.) 
42 S.W.(2d) 941. 


[a] Restriction to objection and 
reasons assigned therefor below.— 
“Counsel cannot . . enlarge an ob- 
jection upon appeal; they are con- 
fined to that urged at the hearing 
below and the reasons assigned there- 
for.’’ Lamkins y. Copper-Clad Mal- 
leable Range Corporation, (Mo.App.) 
42 S.W.(2d) 941, 943. 


[b] Rule applied.—Where, in a 
compensation proceeding, the em- 
ployer’s report of the accident was 
objected to because incompetent and 
not the best evidence, it could not be 
attacked, on appeal because not made 
part of the record and unauthen- 
ticated. Lamkins v. Copper-Clad 
Malleable Range Corporation, (Mo. 
App.) 42 S.W.(2d) 941. 


69. Nastocos v. Orfan, 189 N.Y.S. 
715, 198 App.Div. 951. 


70. Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


[a] Illustration.—Where the ob- 
jection to the court’s action on the 
part of the employer, appellant, was 
that the court found claimant to be 
totally disabled, and the objection 


* 


of claimant was based on the ground 
that the court deducted from _ the 
award the amount already paid, since 
neither side to the controversy ob- 
jected to the method affixing the com- 
pensation, that question was not pre- 
sented for review and may not be 
considered thereon. Dosen vy. East 
Butte Copper Mining Co., 254 P. 880, 
78 Mont. 579. 


71. Freeman vy. Pacific Mills, 151 A. 
707, 708, 84 N.H. 383. .- 


“Of course, such exceptions can 
only be taken after the court has dis- 
closed the mental processes by which 
conclusions have been reached.” 
Freeman v. Pacific Mills, supra. 


[a] Decisions held to be inapvpii- 
cable.—‘‘Decisions relating to objec- 
tions and exceptions which could and 
should be presented during the trial 
have no application.’’ Freeman v. Pa- 
ae Mills, 151 A. 707, 708, 84 N.H. 


[b] Rule applied. —Where a com- 
pensation proceeding is by statute 
made a proceeding in equity, excep- 
tions to alleged errors in applying 
the law to the facts was held to be 
necessarily taken only after conclu- 
sions were available. Freeman v. Pa- 
cific Mills, 151 A. 707, 84 N.H. 383. 


72. Voight v. Industrial Commis- 
sion, 130 N.E. 470, 297 Ill. 109. 


[a] TLlustration.—In a proceeding 
under the Workmen’s Compensation 
Act of Illinois, where the commission 
was not shown to have made a ruling 
on a request that the injured work- 
man be examined by a doctor and on 
objection to the request, the question 
was not one for review in the supreme 
court. Voight v. Industrial Commis- 
sion, 130 N.E. 470, 297 Ill. 109. 


73. Driscoll y. McAlister Bros., 144 
A. 89, 294 Pa. 169. 


[a] Whether findings by referee 
or by board immaterial.—‘‘Of course, 
the board should give an opportunity 
to all parties in interest to except to 
new and more specific findings of fact 
when made; this is so whether the 
board uses a referee for the purpose 
of stating the new findings or states 


them itself, and such exceptions must 
be disposed of by the board before 
sending the record back to the com- 
mon pleas.” Driscoll v. .McAlister 
Bros., 144 A. 89, 90, 294 Pa. 169. 


74 Sillix v. Armour & Co., 160 P. 
1021, 99 Kan. 103 [mod on _ other 
grounds 162 P. 278, 99 Kan. 426]. 


[a] Tustration.—In a workman’s 
compensation case, failure of the em- 
ployee’s petition to allege the aver- 
age earnings of the employee or other 
faets from which they may be com- 
puted, was held not to be presented 
as a question to be considered on re- 
view in the absence of a motion to 
make more definite and certain.  Sil- 
lix v. Armour & Co., 160 P. 1021, 99 
Kan. 103 [mod on other grounds 162 
P. 278, 99 Kan. 426]. 


75. Walker v. Speeder Machinery 
Sempee RUC 240 N.W. 725, 213 Iowa 


_ [a] Rule applied.—A broad sweep- 
ing motion made at the conclusion 
of testimony to strike hearsay testi- 
mony in a compensation case, rather 
than separate motions to strike the 


individuals’ answers as they were giv- . 


en, was held insufficient to present for 
review any question as to the over- 
ruling of the motion. Walker v. 
Speeder Machinery Corporation, 240 
N.W. 725, 213 Iowa 1134. 

76. Vassar v. Swift & Co., 189 P. 
943, 106 Kan. 836; Gailey v. Peet Bros. 
Mfg. Co., 157 P. 431, 98 Kan. 538. 


[a] Tlustrations.—(1) A claim of 
error in rendering judgment without 
allowing for payments received dur- 
ing incapacity is unavailing where 
the employer does not request in- 
struction, and it does not appear that 
allowance was not made. Gailey v. 
Peet Bros. Mfg. Co., 157 P. 431, 98 
Kan. 58. (2) Where, in an action un- 
der a workmen’s compensation act, 
the answer was a general denial and 
it appeared that no notice of the ac- 
cident was given the employer as re- 
quired by Gen. St. (1915) § 5916, and 
no instructions were requested as to 
notice, the question as to whether no- 
tice was given cannot be raised for 
the first time on appeal. Vassar v. 
Swift & Co.,.189 P. 943, 106 Kan. 836. 
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[§ 1181] (7) Request for Special Findings. Ob- 
jections to the amount of an award of compensation 
and the method by which the award was computed 
cannot be considered on review in the absenee of a 
presentation of the question’ below by a request for 
special findings,’? and in order that the failure of 
a court to make findings shall be properly presented 
so as to be reviewable on appeal, it may be neces- 
sary that there be a request for such findings in the 
court below.** Under a compensation act providing 
that a compensation board may in its diseretion find 
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Verdict. 


rected verdict.81 


specially upon any question of law or fact which may 


be submitted in writing by either party, it is held 
that in order properly to present for review a ques- 
tion as to the character of the finding it is necessary 
that the complaining party make a request for a spe- 
Under statutes providing that the 


cial finding.’ 


77. Texas Indemnity Ins. Co. v. 
SY BES, (Tex.Civ.App.) 47 S.W.(2d) 


{a] MIllustration.—Insurance  car- 
rier not requesting a finding as to an 
employee’s average weekly wage can- 
not complain of an award based on 
the lowest amount which the em- 
ployee stated that he had received as 
a monthly wage. Texas Indemnity 
Ins. Co. v. Wingo, (Tex.Civ.App.) 47 
S.W.(2d) 397. 


78. Nicholson y. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358; 
Plourde v. Auclair, (N.H.) 167 A. 275. 


[a] MDlustrations.—(1) Compensa- 
tion claimant, not having requested 
findings as required by statute, can- 
not complain of a court’s failure to 
make and file findings of fact. Nich- 
olson v. Roundup Coal Mining Co., 257 
P. 270, 79 Mont. 358. (2) Employer 
making no request for a special find- 
ing as to whether the injured em- 
ployee acted reasonably in an effort 
to overcome his disability could not 
on exceptions raise such issue of fatét. 
Plourde v. Auclair, (N.H.) 167 A. 275. 


[b] Question considered and pass- 
ed on.—Where both single member of 
Industrial Accident Board in his re- 
port, and full board on appeal, state 
that one question to be decided is 
whether claimants were dependent 
on earnings of deceased child, the em- 
ployee, thus showing point was con- 
sidered and passed on at hearings, 
such point is open on appeal, though 
no request was made respecting it. 
Dembinski’s Case, 120 N.E. 856, 231 
Mass. 261. 


79. Pocahontas Mining Co. y. In- 
Hn aaa Commission, 134 N.E. 160, 301 
. 462. 


[a] Rule applied.—Where the em- 
ployer made no request for special 
findings by the commission, it cannot 
successfully complain in the court of 
the character of the findings made by 
the commission in view of Compen- 
sation Act § 19 par (e), authorizing 
the commission in its discretion to 
find specially upon any question of 
law or fact submitted in writing by 
either party. Pocahontas Mining Co. 
v. Industrial Commission, 134 N.BE. 
160, 301 Ill. 462. 


80. Freeman v. Pacific Mills, 151 A. 
707, 708, 84 N.H. 383. 


“Although a request before the de- 
cision is announced is necessary if a 
party desires to invoke the law com- 
pelling the statement by the justice 
2 yet the fact that the state- 
ment made was not upon such re- 
quest does not bar the complaining 


er presentation 


party from its consideration. . . . 
The provision for a request merely 
provides the means by which the par- 
ty can compel the action. But if the 
action be taken by the justice, it is 
immaterial whether it was upon re- 
quest or on his own-volition.”” Free~- 
man vy. Pacific Mills, supra. 


81. Landberg v. State Industrial 
ee Commission, 215 P. 594, 107 
ies 5 


82. Cal.—Ingram y. Department of 
Industrial Relations, Division of In- 
dustrial Accidents and Safety, 284 P. 
212, 208 Cal. 633; Great Western 
Power Co. of California v. Industrial 
Accident Commission of California, 
238 P. 662, 196 Cal. 593; Los Angeles 
County v. Industrial Accident Com- 
mission, 293 P. 820, 109 Cal.App. 724. 


Colo.—French y. Industrial Com- 
mission of Colorado, 274 P. 742, 85 
Colo. 173; | Zuver v. Industrial Com- 
mission of Colorado, 252 P. 361, 80 
Colo. 429; Carlson v. Industrial Com- 
mission, 244 P. 68, 79 Colo. 124; In- 
dustrial Commission of Colorado v. 
Peppas, 203 P. 664, 71 Colo. 25; Stacks 
v. Industrial Commission of Colorado, 
174 P. 588, 65 Colo. 20; Passini vy. 
Industrial Commission of Colorado, 
171 P. 369, 64 Colo. 349. 


Ohio.—Industrial Commission of 
Ohio v. Marsh, 169 N.E. 569, 121 Ohio 
St. 494 [rev 167 N.E. 896, 32 Ohio App. 
224]; Industrial Commission of Ohio 
v. Ramsey, 164 N.E. 509, 119 Ohio St. 
497; Industrial Commission of Ohio 
v. Pemberton, (App.) 174 N.E. 792; 
Neal v. Ohio Oil Co., 157 N.E. 418, 24 
Ohio App. 352. 


Utah.—Spencer v. Industrial Com- 
mission, 20 P.(2d) 618; Continental 
Casualty Co. v. Industrial Commission 
of Utah, 260 P. 279, 70 Utah 354. 


Wash.—Taylor v. Department of 
Labor and Industries, 26 P.(2d) 391. 


[a] Tllustration.—Where the ques- 
tion of the compensation commis- 
sion’s jurisdiction was presented to 
the circuit court by certified tran- 
script and by motions for rehearing 
and new trial, such question was held 
to be reviewable in the supreme court. 
Higgins vy. Heine Boiler Co., 41 S.W. 
(2d) 565, 328 Mo. 493. 


[b] Requirement as to rehearing 
not satisfied by original hearing.— 
Under L. (1915) p 556 § 77, prohibit- 
ing an action to set aside an award 
of the industrial commission unless 
plaintiff shall have first applied to 
the commission for a hearing there- 
on, the hearing required is a hear- 
ing upon the application to set aside 
or vacate the award, and the condi- 
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presiding justice shall state the facts found and his 
rulings of law if either party request it, the fact that 
in a compensation case the presiding judge has made 
a statement without a previous request therefor does 
not preclude the party who objects thereto from hav- 
ing the statement considered on review.®° 


[§ 1182] (8) Motion for Nonsuit and for Directed 
On review of compensation proceedings 
the appellate court may properly consider questions 
raised below by a motion for a nonsuit and for a di- 


[§ 1183] (9) Application for Rehearing. An ap- 
plication for rehearing may be necessary to a prop- 


and preservation of questions in 


compensation proceedings in order that such ques- 
tions may be considered on review,®? and after the 


tion is not satisfied by the original 
hearing upon which the award was 
based. Industrial Commission of 
Colorado v. Peppas, 203 P. 664, 71 
Colo. 25. 


[c] Applicability of statutory re- 
quirement to award made after en- 
actment.—An amendment to L. (1919) 
p 741 § 98, so as to provide that no 
action to vacate an award of the com- 
mission shall be brought unless plain- 
tiff has first applied to the commis- 
sion for a review, is remedial, and 
applies to an ‘award made after its 
enactment, although the injury was 
received before it was enacted. In- 
dustrial Commission of Colorado v. 
Peppas, 203 P. 664, 71 Colo. 25. 


[d] Requirement held satisfied 
notwithstanding finding in form of 
denial of application.—The industrial 
commission’s finding in the form of 
a denial of an application for rehear- 
ing was nevertheless. held sufficient 
to present, for review before a court 
of common pleas, questions in an em- 
ployee’s action against a compensa- 
tion commission for compensation. 
Ziegler vy. Industrial Commission of 
Ohio, 169 N.B. 586, 33 Ohio App. 393. 


[e] Petition to set aside denial of 
rehearing treated as petition for re- 
hearing.—Where the commission 
treated a petition to set aside an or- 
der denying rehearing as a petition 
for a rehearing, petitioner could pe- 
tition for. review, of an award al- 
though not filing a petition for re- 
hearing following final decision. In- 
gram y. Department of Industrial Re- 
lations, Division of Industrial Acci- 
cepts and Safety, 284 P. 212, 208 Cal. 


{f] Stipulation and _ reaffirmed 
finding held to show compliance with 
requirement.—Stipulation by the in- 
dustrial commission’s counsel admit- 
ting that a rehearing was filed to- 
gether with the reaffirmed finding of 
the Commission was held to have 
shown a compliance with the require- 
ment for a rehearing which was nec- 
essary for the jurisdiction of a com- 
mon pleas court. Industrial Commis- 
sion of Ohio v. Kauffman, 164 N.E. 
510, 119 Ohio St. 494. 


{g] Computation of time within 
which rehearing Sand be sought.—(1) 
Where compensation for injuries to 
an employee was awarded against 
the employer by the industrial acci- 
dent commission, which made a sup- 
plemental award to a physician in 
accordance with a petition filed by the 
employee, the original award was the 
“final order’’ within Workmen’s Com- 
pensation Insurance and Safety Act 
(1917) § 65 subd a, alleging twenty 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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original application for a rehearing has been grant- 
-ed, it may be necessary that there be a second or fur- 
ther petition for rehearing below in order that the 
‘points sought to be reviewed shall be considered on 
‘review ;°° but authority contrary to this view also 
exists. Where the compensation act expressly pro- 
‘vides a mode, other than by an application for re- 
‘hearing, for the presentation and reservation of ques- 
tions to be considered on review of compensation 


proceedings, no petition, in such proceedings, for a. 


‘rehearing is authorized or necessary in order to have 
‘such questions considered on a review of the proceed- 
ings.§5 

[§ 1184] (10) Application, or Claim, for Review. 
Although, where the review of an award by a single 


member of a compensation board is sought before a _ 


-eourt, it may be unnecessary under some compensa- 
tion acts that an application for review by the whole 
board be made first,*® points sought to be considered 
by a full compensation board in reviewing compensa- 
tion proceedings may be presented for review by an 
application for a writ of review,°* and, on the review 
of compensation proceedings, the court may, under 
some statutes, refuse to consider questions which are 
not presented and preserved in the application for a 
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writ of review.88 Under compensation acts pro- 
viding for an appeal to a specified court from the 
award of the full board of a compensation commis- 
sion on proceedings had in reviewing an award of 
one commissioner, it is held that in order properly to 
present questions for the review by the court there 
must be an application to the full board for a re- 
view.°®° Where a compensation act provides that 
there may be a review of a compensation commission- 
er’s decision on review, no question is presented for 
consideration on a review of his decision on arbitra- 
tion alone.®® Similarly, under a compensation ac: 
authorizing an appeal from the decision of the com- 
missioner, nothing is presented for review where the. 
review is taken from the proceedings before the com- 
missioner as an arbitration board and, in the absence 
of a claim for review, filed with the commissioner, 
as such.°! Nor may there be any point presented for 
consideration on a review of the decisions of an arbi- 
tration committee by the courts where the compen- 
sation act restricts review by the courts to decisions 
of a compensation board.®? Where a compensation 
statute provides that, in the absence of further ac- 
tion, an award by a single member of a compensation 
commission shall be final and provides for a review 


days for the filing of an application 
for a rehearing to sustain a writ of 
review, and the employee’s applica- 
tion filed on the twentieth day after 
he had knowledge of the order was 
in time. Associated Theaters v. In- 
dustrial Accident Commission, 206 P. 
665, 57 Cal.App. 105. (2) A sixty-day 
period following the order of the de- 
partment of labor and industries with- 
in which the employee must apply for 
a rehearing before the joint board 
before applying to a court began to 
run from the date of notice to the em- 
ployee of the department’s final order 
closing his claim and not from the 
date of the notice of the first order 
after which department reopened his 
claim. Taylor v. Department of La- 
eek and Industries, (Wash.) 26 P.(2d) 


83. Carlson y. Industrial Commis- 
sion of Colorado, 244 P. 68, 79 Colo. 
124; Stacks v. Industrial Commission 
of Colorado, 174 P. 588, 65 Colo. 20; 
Passini v. Industrial Commission of 
Colorado, 171 P. 369, 64 Colo. 349. 


[a] Further petition for rehear- 
ing.—(1) District court had no juris- 
diction to review an award of an in- 
dustrial commission denying compen- 
sation on an application to review a 
referee’s award, where claimant 
failed to file further petition for re- 
hearing. Carlson v. Industrial Com- 
mission of Colorado, 244 P. 68, 79 
Colo. 124. (2) That, after the indus- 
trial commission had granted a re- 
hearing to the employer and the insur- 
er, the commission informed claim- 
ant that a second rehearing could 
not be granted, would not give the 
district court jurisdiction to review 
the action of the commission on 
claimant’s petition, where he had not 
petitioned for rehearing pursuant to 
Workmen’s Compensation Act §§ 69, 
77, requiring that there be an appli- 
cation for rehearing, since jurisdic- 
tion cannot be based upon estoppel. 
Stacks v. Industrial Commission of 
Colorado, 174 P. 588, 65 Colo. 20. 


84. Harlan v. Industrial Accident 
Commission, 228 P. 654, 194 Cal. 352; 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 210 P. 628, 190 Cal. 97; Car- 
roll vy. Industrial Commission of Colo- 


rado, 195 P. 1097, 69 Colo. 473, 19 A.L. 
R. 107; Industrial Commission of 
Ohio v. Pemberton, 174 N.E. 792, 37 
Ohio App. 527. 


85. Transcontinental Oil 
Eoff, 258 P. 743, 126 Okl. 91. 


86. Junior Oil Co. v. Byrd, 264 S. 
W. 846, 204 Ky. 375. 


87. London Guarantee & Accident 
ae v. Sauer, 22 P.(2d) 624, 92 Colo. 
65. 


[a] Application must state facts 
relied on, not conclusions.—Petition 
for review by the industrial commis- 
sion, which is a condition of bringing 
an action to set aside an order or 
award, must state in plain language 
the special points relied on; hence 
mere conclusions are _ insufficient. 
London Guarantee & Accident Co. v. 
Sauer, 22 P.(2d) 624, 92 Colo. 565. 


{[b] Operation and effect of appli- 
cation.—Petition for review by the in- 
dustrial commission defines limits of 
inquiry in subsequent action to set 
aside order or award in the appellate 
court, subject to abandonment of 
points made in the petition. London 
Guarantee & Accident Co. v. Sauer, 
22 P.(2d) 624, 92 Colo. 565. 


88. London Guarantee & Accident 
Co. v. Sauer, supra; Midget Consol. 
Gold Mining Co. v. Industrial Com- 
mission of Colorado, 193 P. 493, 69 
Colo. 218; Spencer v. Industrial Com- 
mission, (Utah) 20 P.(2d) 618. 


[a] Points not raised in applica- 
tion to commission cannot be consid- 
ered by courts.—Contention, in action 
to set aside compensation award, that 
claim was barred by provisions of 
the compensation act, could not be 
considered by the courts where not 
made in petition for review filed with 
the industrial commission. London 
Guarantee & Accident Co. v. Sauer, 
22 P.(2d) 624, 92 Colo. 565. 


[b] Dlustration—Employee can- 
not complain of the industrial com- 
mission’s failure to call a witness for 
him, where no application for a writ 
of review alleged that the witness, 
if called, would have testified more 
favorably to employee than in his 
statement admitted with employee’s 


Con sv. 


Spencer v. Industrial Com- 
(Utah) 20 P.(2d) 618. 

Macon y. U. S. Fidelity & Quar- 
154 S.E. 702, 41 Ga.App. 


consent, 
mission, 


89. 
anty Co., 
774. 


[a] Rule applied.—(1) Application 
to full workmen’s compensation com- 
mission for review and review by it 
of the award of a single cornmission- 
er was held to be a condition pre- 
cedent and a prerequisite to the right 
to an appeal to a circuit court under 
Such statutory provisions. State ex 
rel. Kenney v, Missouri Workmen’s 
Compensation Commission, 40 S.W. 
(2d) 503, 225 Mo.App. 501. (2) Cer- 
tiorari to review award of single com- 
missioner denying compensation was 
held to be properly refused by su- 
perior court, where there was no ap- 
plication for a review by the full 
board. (Laws 1920, pp. 197, 198, §§ 
57-59). Macon v. U. S. Fidelity & 
pe Co., 154 S.E. 702, 41 Ga.App. 


90. Hampton v. Des Moines & C. I. 
R. Co., (Iowa) 250 N.W. 881. 


91. Barwin v. Independent School 
Dist. of Sioux Falls, (S.D.) 248 N.W. 
257; Haid v. Mitchell Nat. Bank, (S. 
D.) 247 N.W. 606; rae v. Jahnig, 
(S.D.) 247 N.W. 606; Proehl v. Kirsch, 
(S.D.) 245 N.W. 823; Jonke v. North- 
ern States Power Co., (S.D.) 245 N. 
W. 471; Chizek v. Stainocher, (S.D.) 
244 N.W. 895 [foll Ackerman v. Win- 
ter, (S.D.) 245 N.W. 57]; Murray v. 
Stokke, (S.D.) 244 N.W. 265. 


92. Schrewe v. New York Cent. R. 
Co., 158 N.W. 337, 192 Mich. 170. 


[a] Rule applied.—Under a work- 
men’s compensation act which secures 
to parties aggrieved by the decision 
of an arbitration committee, first, 
an appeal to an industrial accident 
board, second, the review of questions 
of law involved in a decision on the 
appeal, and providing that there may 
be a review of the decision of the 
board by review to the supreme court, 
it is held that the supreme court will 
not review on certiorari the award 
of a committee of arbitration unap- 
pealed from to the industrial accident 
board. Schrewe v. New York Cent. 
R. Co., 158 N.W. 3387, 192 Mich. 170. 
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by a full commission and an appeal therefrom to a 
superior court, questions as to the propriety of an 
award cannot be considered on appeal from a supe- 
rior court before which the award of a single mem- 
ber of a commission was reviewed without a prior 
review by the whole commission.?* 


[§ 1185] (11) Motion for New Trial or in Arrest 
of Judgment. Although a motion for a new trial and 
exception to its refusal may be necessary to raise 
and preserve the question as to the sufficiency of evi- 
dence to support an award,°* and, in the absence of 
a motion for a new trial in the court below, an award 

-cannot on appeal be changed with reference to tes- 
timony that was not made the basis of a finding be- 
low,®?®> nor may other questions involving an exam- 
ination of conflicting evidence presented below be 
considered on appeal from the original proceedings, 
in the absence of a motion for a new trial therein,?® 
questions as to absence of evidence to sustain a judg- 
ment in compensation proceedings may be consider- 
ed on review where such questions have been pre- 
sented below by a motion for new trial.®* But objec- 


tions need not have been presented below by a metions’ | 


for a new trial or for amendments to the findings, to 
permit them to be urged on certiorari.°® Where the 
compensation act expressly provides a mode, other 


WORKMEN’S COMPENSATION ACTS 


[$§ 1184-1185 


than by application for a new trial, in order to pre- 
sent and reserve questions to be considered on the 
review of compensation proceedings, no motion, in 
such proceedings, for a new trial is authorized or 
necessary in order to have such questions considered 
on a review of such proceedings.®® Similarly, where 
the compensation act provides specifically the man- 
ner in which a review of compensation proceedings 
may be had, and affords an opportunity for an ag- 
grieved party to present in: such proceedings ques- 
tions relied upon by him, it is held that the party 
seeking a review need not make a motion for a new 
trial in order to present and preserve the questions 
he seeks to-have considered on review.t Where the 
review of a judgment in compensation proceedings 
is precluded because not brought in time, a motion 
for a new trial or in arrest of judgment cannot save 
the question for consideration on review,? and mat- 


_ ters which should have been pleaded in defense below 


are raised too late for consideration of a reviewing 
court when first presented in a motion for a new 
trial.2 Where objection was made to the jurisdic- 


“tion of a trial court at the conclusion of the evidence 


in the trial below, a motion for a new trial after en- 
try of the judgment below is unnecessary in order to 
have the question of jurisdiction considered on re- 


93. Hollowell v. North Carolina 
Department of Conservation and De- 
velopment, 161 S.E. 89, 201 N.C. 616 
{foll Moore vy. Pine Hall Brick & Pipe 
Co., 161 S.E. 90, 201 N.C. 617]. 


94. Brocco vy. May Department 
Stores Co., (Mo.App.) 22 S.W.(2d) 
832; Standard Oil Co. of Indiana y. 
Buchanan, 271 P. 876, 39 Wyo. 372. 


[a] Motion for new trial filed too 
late to save question.—Under stat- 
utes requiring that a motion for a 
new trial be filed with the trial court 
within a prescribed time, questions as 
to the sufficiency of evidence to sus- 
tain an award cannot be considered 
on review where the motion for a 
new trial was not filed in the court 
below, within the time prescribed. 
Standard Oil Co. of Indiana v. Bu- 
chanan, 271 P. 876, 39 Wyo. 372. 


[b] Rule applied.—In the absence 
of an exception to the overruling of a 
motion for a new trial in a compen- 
sation proceeding, assignments of er- 
ror based on the insufficiency :of the 
evidence cannot be considered under 
a compensation statute providing that 
appeals in compensation cases shall 
be allowed the same as in civil ac- 
tions. Brocco v. May Department 
eee ee Co., (Mo.App.) 22 S.W.(2d) 


95. Walls v. Edgar Zinc Co., 216 P. 
308, 113 Kan. 700. 


[a] Rule applied.—Where plaintiff 
in a suit under a workmen’s com- 
pensation act filed no motion for a 
new trial, the award cannot be chang- 
ed on appeal by reference to testi- 
mony that has not been made the 
basis of a finding in the court below. 
Walls v. Edgar Zine Co., 216 P. 308, 
113 Kan. 700. 


96. Close v. Lucky O. K. Mining 
Cos, 182) P. 392,105 Kan. 257. 


[a] Rule applied.—Where the rec- 
ord in an action under a workmen’s 
compensation act was confessedly to 
be treated as if no motion for a new 
trial had been filed below, as neither 
general findings nor ascertained and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


agreed facts were presented, ques- 
tions touching the excess of the judg- 
ment, failure to submit to surgical 
operation, and the objective character 
of injuries involving an examination 
of conflicting evidence, could not be 
considered on a review of. the original 
action. Close v. Lucky O. K. Mining 
COvNL3 2 Pa 302.0105 Wana 25 ee 


97. Meade Fiber Corporation v. 
Starnes, 247 S.W. 989, 147 Tenn. 362. 


[a] MTlustration.—The question 
whether an injury is compensable un- 
der the Workmen’s Compensation Act 
is properly presented in a motion for 
new trial under an assignment that 
there is no evidence to sustain the 
judgment. Meade Fiber Corporation 
PeuteRnes 247 S.W. 989, 147 Tenn. 


98. State v. Koochiching County 
Dist. Ct., 158 N.W. 713, 134 Minn. 16, 
L.R.A.1916F 957. 


99. Transcontinental Oil 
Eoff, 258 P. 743, 126 Ok. 91. 


1. Union Sanitary Mfg. Co. v. Da- 
vis, 114 N.E. 872, 63 Ind.App. 548. 


[a] Reason.—‘The provisions for 
a review afford opportunity of pre- 
senting to the full board all questions 
relied upon by the aggrieved party, 
and in the main serve the same pur- 
pose that a motion for a new trial 
serves in a civil action.” Union San- 
itary Mfg. Co. v. Davis, 114 N.E. 872, 
8738, 63 Ind.App. 548. 


[b] Statutory language held appli- 
cable to matters not provided for in 
act.—“The section authorizing ap- 
peals contains the phrase, ‘under the 
same terms and conditions as govern 
appeals in ordinary civil actions,’ but 
it is apparent it was only intended 
to apply to phases of the procedure 
in appeals under the act, not especial- 
ly provided for by the act itself.” 
Union Sanitary Mfg. Co. v. Davis, 114 
N.E. 872, 873, 63 Ind.App. 548. 


[c] Discussion.—In discussing a 
compensation act containing such pro- 
visions it was said: “No motion for 
1 new trial was contemplated by the 


Cove 


Legislature, but on the contrary the 
intention to dispense with stich mo- 
tion and to make the procedure sim- 
ple and direct is apparent both from 
the general tenor of the law and the 
special provisions [therein].” Union 
Sanitary Mfg. Co. v. Davis, 114 N.E. 
872, 8738, 63 Ind.App. 548. 


[d] Particular steps held sufficient 
to present and preserve question for 
review.—Where the record showed 
that an employer as appellant duly 
excepted to the original award, and 
also to the award made by the full 
board on review, and then presented 
its bill of exceptions, containing the 
evidence and the rulings of the court 
and exceptions thereto, which bill 
was duly approved and signed by all 
the members of the board, and there- 
after filed with the secretary of such 
board and made a part of the record 
in this cause by order of the board, 
and the board aiso duly certified that 
the transcript contained full, true, 
and correct copies of all papers and 
entries in Such cause required by the 
preecipe of appellant it was held that 
there was a _ sufficient presentation 
and preservation as to justify consid- 
eration of the award on review. Un- 
ion Sanitary Mfg. Co. v. Davis, 114 
N.E. 872, 873, 63 Ind.App. 548. 


2. Wheat v. Globe Indemnity Co., 
44 S.W.(2d) 168, 226 Mo.App. 590. 


3. Texas Employers’ Ins. Ass’n v. 
Drummond, (Tex.Civ.App.) 267 S.W. 
tite] [aff (Commn.App.) 279 S.W. 
j : 


[a] Dlustration.—In suit to set 
aside award of the industrial accident 
board, under a workmen’s compénsa- 
tion act (Vernon Civ. St. Annot. 
Suppl. [1918] arts, 5246—1 td 5246— 

1), the contention that the em- 
ployee’s physicians had not complied 
with Rev. St. art 5736, comes too late, 
where not pleaded as a defense, but 
first urged in motion for new trial, 
since the point relied on was a de- 
fensive matter. Texas Employers’ 
Ins. Ass’n vy. Drummond, (Tex.Civ. 
App.) 267 S.W. 335 [aff (Commn.App.) 
279 S.W..1116]. 


§§ 1185-1188] 


view.* 


Production of evidence on hearing of motion for 
new trial. A claim that certain evidence was im- 
properly rejected in the original proceedings may not 
be available on a review of such proceedings where 
the evidence, claimed to be improperly excluded, was 
not produced on the hearing of a motion for a new 
trial.® 


[§ 1186] (12) Miscellaneous. Other modes than 
those heretofore considered’ for the presentation and 
preservation of questions sought to be reviewed are 
indicated in the footnote.® 


[§ 1187] (18) Presentation in Intermediate Court 
of Ground for Further Appeal. In order that points 
involving the action of an intermediate reviewing 
court may be considered on a further appeal, it may 
be necessary that it appear that such points have 
been brought to the attention of such court in a spe- 
cific manner.® Thus, where the jurisdiction of an in- 
termediate court is questioned on further appeal, it 
must appear that such court’s want of jurisdiction 
was brought to its attention by specific statements 
rather than by mere conelusions,'° but the filing of a 
bill of exceptions is unnecessary to confer jurisdic- 
tion on the appellate court.11 Nevertheless, such bill 
may be necessary to save questions relating to the al- 


4 Nafus v. Department of Labor 
& Industries of Washington, 251 P. 
877, 142 Wash. 48 [inadvertent error 
in op corrected 255 P. 148]. 


fa] Bule applied.—After question- 


154]; 


979. 
[a] 
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Millers’ Indemnity Underwrit- 
ers v. Green, (Tex.Civ.App.) 237 


Rule applied.—(1) In a suit to 
set aside an award of compensation 
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leged errors of an intermediate court in its ruling on 
the exclusion of evidence.!2, Where the record cer- 
tified by the industrial commissioner to' an interme- 
diate reviewing court contains all the evidence in the 
case and becomes part of the judgment roll in that 
court, the whole case may, when taken from the judg- 
ment therein on appeal, be considered without an ap- 
plication for a new trial being made in the interme- 
diate court.1% Questions as to the propriety of an 
intermediate reviewing court’s permitting the sub- 
stitution of parties cannot, in the absence of excep- 
tion, be considered for the first time on a further ap- 
peal of the case.14 


[§ 1188] 8. Parties—a. Proper and Necessary 
Parties Generally. All persons directly interested 
in the result of compensation proceedings are prop- 
er parties on the review of such proceedings.t> Un- 
der statutory provisions that the attorney general 
shall represent the compensation commission, with- 
out clearly defining the procedure to be followed, it 
has been held that the commission is a necessary par- 
ty in proceedings brought to review the action of the 
commission,!® and, while there is authority to the 
effect that the individual members of a compensa- 
tion board, rather than the board itself, are proper 
parties defendant on the review of the proceedings 


[a] Rule applied.—Question of ju- 
risdiction of circuit court on appeal 
from the industrial accident commis- 
sion having been raised on appeal to 
the supreme court, bill of exceptions 


S.W. 


ing trial court’s jurisdiction at close 
of testimony in workmen’s compensa- 
tion case by motion, a motion for new 
trial after entry of judgment was un- 
necessary to present the question of 
the trial court’s jurisdiction on re- 
view. Nafus v. Department of Labor 
& Industries of Washington, 251 P. 
877, 142 Wash. 48 [inadvertent error 
in op corrected 255 P. 148]. 


5. Preservation of evidence neces- 
sary to save question for review gen- 
erally see supra § 1175. 


6. Stefan v. Red Star Mill & Ele- 
vator Co., 187 P. 861, 106 Kan. 369. 


[a] Rule applied.—In an em- 
ployee’s action for compensation un- 
der a workmen’s compensation act, 
the employer’s claim that certain evi- 
dence was wrongfully rejected was 
held to be without merit on review 
where the evidence had not been pro- 
duced at a hearing on the motion for 
new trial. Stefan v. Red Star Mill & 
Elevator Co., 187 P. 861, 106 Kan. 369. 


7. See supra §§ 1177-1185. 


8 [a] Thus (1) where insurer 
appeared before the industrial acci- 
dent board as insurance carrier, and 
filed no verified pleading asserting de- 
fect of parties as required by the 
statute, it could not raise the point 
on appeal. Associated Employers’ 
Reciprocal v. Brown, (Tex.Civ.App.) 
56 S.W.(2d) 488. (2) To raise the is- 
sue that an answer is not in the form 
prescribed by the workmen’s compen- 
sation board as required by Work- 
men’s Compensation Act, § 414, plain- 
tiff should explicitly aver that it is 
not, and should ask the referee so to 
decide before going to trial. O’Brien 
v. Tuch, 109 A. 158, 265 Pa. 509. 


9. Streby v. State Industrial Acci- 
dent Commission, 215 P. 586, 107 Or. 
314; Millers’ Indemnity Underwrit- 
ers v. Patten, (Tex.Civ.App.) 238 S. 
W. 240 [aff (Commn.App.) 250 S.W. 


© 


under Workmen’s Compensation Law 
(Vernon Civ. St. Annot. Suppl. [1918] 
arts 5246—1 to 5246—91) for death 
involving the issue as to whether 
deceased was a partner, an objection 
to a charge defining partnership on 
the ground that the charge was not 
the law, was confusing, and calculat- 
ed to influence the jury to make an 
improper answer to a special issue 
Submitted, was held to be too gen- 
eral to YFaise any question with re- 
spect to the charge, for consideration 
on review. Millers’ Indemnity Under- 
writers v. Patten, (Tex.Civ.App.) 238 
S.W. 240 [aff (Commn.App.) 250 S.W. 
154]. (2) In proceedings brought to 
the district court under the Work- 
men’s Compensation Act, the objec- 
tion in the motion for new trial that 
the judgment did not follow the 
pleadings nor the verdict, and was not 
in accordance with the law, was not 
sufficient to call the court’s attention 
to an error in computing the lump 
sum awarded as compensation, and 
the objection was not available on 
appeal. Millers’ Indemnity Under- 
writers v. Green, (Tex.Civ.App.) 237 
S.w. 979. 


10. Streby v. State Industrial Ac- 
nee Commission, 215 P. 586, 107 Or. 
314. 


[a] “Fatally defective.’—A mo- 
tion to dismiss an appeal to the cir- 
cuit court from an order of the indus- 
trial accident commission for the 
reason that the notice of appeal is 
“fatally defective’ without stating 
the facts constituting such defect is 
insufficient to raise the question that 
the court erred in overruling the mo- 
tion to dismiss on account of the ab- 
sence of proof of service of such no- 
tice. Streby v. State Industrial Ac- 
Sy Commission, 215 P. 586, 107 Or. 


11. Meaney v. State Industrial Ac- 
eva Commission, 232 P. 789, 113 Or. 


need not be filed to confer jurisdiction 

on latter. Meaney v. State Industrial 

Aocident Commission, 232 P. 789, 113 
Tori oclalis 


12. Texas Indemnity Ins. Co. v. 
Moss, (Tex.Civ.App.) 18 S.W.(2d) 712. 


[a] Rule applied.—For appellee in 
compensation case to have review of 
exclusion of papers he should have 
saved exception and brought up pa- 
pers by bills of exceptions. Texas 
Indemnity Ins. Co. v. Moss, (Tex.Civ. 
App.) 18 S.W.(2d) 712. 


13. Bahlkow v. Preston, (S.D.) 244 
N.W. 93; Detling v. Tessier, (S.D.) 
240 N.W. 598. 


[a] Rule applied.—Whether the 
evidence justified the determination 
of the circuit court reviewing a com- 
pensation case could be determined 
upon an appeal from the judgment of 
that court alone, without a motion for 
the new trial. Detling v. Tessier, (S. 
D.) 240 N.W. 598. 


14. Bramble v. Shields, 127 A. 44, 
146 Md. 494. 


15. Carstens v. Pillsbury, 158 P. 
218. 172. Cal. bai2, 


16. Butterfield v. State Industrial 
Accident Commission, 226 P. 216, 223 
P. 941, 111 Or. 149. 


[a] Ilustration.—Under L. § 6629, 
as amended by Gen. L. (1921) p 580, 
as to assignment of causes of action 
for compensation to the industrial ac- 
cident commission for benefit of ac- 
cident fund and § 6637, as amended 
by Gen. L. (1921) p 584, as to prose- 
cution and defense of proceeding by 
or against the commission by the 
attorney-general, the eommission 
should be a party to litigation arising 
under the act, and the attorney-gen- 
eral may appeal in its name. Butter- 
field v. State Industrial Accident Com- 
pao 226 P. 216, 223 P. 941, 111 Or. 
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which were had before the board,'? there is other 
authority to the effect that, in an original action 
brought to annul an award of a compensation com- 
mission, the members of the commission individual- 
ly are not proper parties defendant.1§ 
ings in review which are designed to annul the award 
made below, the person or persons interested in main- 
taining the award should be joined.!® 
has been held that an employer is properly joined as 
a party with an insurer in a claimant’s suit brought 
to review the denial of an award of compensation,?° 
and the employer has been held to be a necessary 
party to an appeal taken by an insurance earrier.?! 
In any event in particular proceedings on review of 
compensation proceedings, compensation insurance 
carriers have been held to be necessary”? or proper?* 
parties, while, on the other hand, it has been held 
that, where an insurer was not a party to the proceed- 
ings under review, he cannot be made a party to the 


17. Turner Day & Woolworth Han- 
dle Co. v. Pennington, 63 S.W.(2d) 
490, 250 Ky. 433. 


18. Carstens v. Pillsbury, 158 P. 
218, 172 Cal. 572. 
[a] Reason for rnule.—‘The mem- 


bers cannot be made* personally re- 
sponsible for the acts of the Commis- 
Sion in the proceedings, at least, not 
in a proceeding for a review.” Car- 
stens v. Pillsbury, 158 P. 218, 219, 172 
Cal. 572. 


19. Carstens v. Pillsbury, supra. 


[a] “Adverse party.”—(1) The 
party in whose favor award is made 
by the Industrial Commission is an 
“adverse party”? within the meaning 
of a statute (St. 1917, § 2394—19), re- 
quiring “adverse party” to be made 
defendant in action against the In- 
dustrial Commission to review the 
awards and orders of the commission. 
Youghiogheny & Ohio Coal Co. v. Las- 
evich, 176 N.W. 855, 171 Wis. 347; 
Milwaukee Western Fuel Co. vy. In- 
dustrial Commission, 179 N.W. 763, 
172 Wis. 561. (2) In an employer’s 
action against the Industrial Commis- 
sion to review awards to beneficiaries 
who were nonresident alien enemies, 
the Alien Property Custodian appoint- 
ed by the President under Tradin 
with the Enemy Act Oct. 6, 1917 (U. 
S53, Comp: St. 11918) Comp. St. -Ann: 
SUP. soto 9, §§ 3115 %Ya-3115 ff, 
3115%eg-3115%j), as amended March 
28, 1918, and November 4, 1918, was 
an “adverse party’’ within St. 1917, § 
2394—19, requiring ‘‘adverse party” 
to be made a party in such action. 
Youghiogheny & Ohio Coal Co. v. Las- 
evich, 176 N.W. 855, 171 Wis. 347. (3) 
The mother of decedent who is al- 
lowed compensation for his death by 
the Industrial Commission under 
Workmen’s Compensation Act is ad- 
verse party on review of award with- 
in section 19. Gough v. Industrial 
Commission, 162 N.W. 434, 165 Wis. 
632. (4) Where an award under the 
Workmen’s Compensation Act for the 
death of an alien enemy was made 
payable to the Alien Property Cus- 
todian, under Federal Trading with 
the Enemy Act, § 7, subd. ec (U. S. 
Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115%d), a nonresident infant 
dependent of the deceased, though a 
proper party, was not the adverse par- 
ty required to be made party to the 
employer’s action to review the award 
in which the alien property custodian 
was made _ defendant. Milwaukee 
Western Fuel Co. v. Industrial Com- 
mission, 179 N.W. 763, 172 Wis. 561. 
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On proceed- 


Similarly, it 


commission.?° 


ties therein.?°® 


20. Southern Casualty Co. v. Free- 
man, (Tex.Commn.App.) 24 S.W.(2d) 
370 [aff (Civ.App.) 13 S.W.(2da) 148]. 


[a] Illustration.—Employer sued 
in tort for injuries to an employee 
was held to be properly joined in em- 
ployee’s suit against employer’s in- 
surer to set aside the industrial 
board’s denial of compensation. 
Southern Casualty Co. v. Freeman, 
(Tex.Commn.App.) 24 S.W.(2d) 370 
[aff (Civ.App.) 13 S.W.(2d) 148]. 


21. De Rose v. Stento, 240 N.Y.S. 
661, 228 App.Div. 867. 


[a] Appeal on issue hostile to em- 
ployer.—Insurance carrier’s appeal 
for itself on issue hostile to employer, 
without directing notice to, .or serv- 
ing notice upon, employer, will be 
dismissed. De Rose v. Stento, 240 N. 
Y.S. 661, 228 App.Div. 867. 


[b] “Adverse party.”—Employer 
attempting to subject insurer to lia- 
bility for compensation award was 
“adverse party,” joinable as defend- 


ant in insurer’s action to vacate 
award (St. 1927, §§ 102.238, 260.09, 
260.11, 260.12). Threshermen’s Nat. 


Ins. Co. v. Industrial Commission of 
Wisconsin, 230 N.W. 67, 201 Wis. 303. 


22. Cox v. Bibb Mfg. Co., 164 S.E. 
97, 45 Ga.App. 158. 


[a] Illustration.—Insurance car- 
rier was held to be a necessary party 
to claimant’s writ of error to review 
a judgment affirming a compensation 
award. Cox v. Bibb Mfg. Co., 164 S.E. 
97, 45 Ga.App. 158. 


23.. U. S. Casualty Co. v. Taylor, 
64 F.(2d) 521 [rev 60 F.(2d) 165, and 
cert den 54 S.Ct. 56]. 


24. Sipple v. Haltom, 158 N.E. 486, 
86 Ind.App. 432. 


{a] MIllustration.—Where the pro- 
ceeding before a compensation board 
was against three named individuals 
as copartners and employers, an in- 
surance company which was _ not 
named in the proceedings below nor 
in the award and not shown in the 
assignment of errors to be in any way 
affected by the award, it was held 
that the company was not a proper 
party on review. Sipple v. Haltom, 
158 N.E. 486, 86 Ind.App. 432. 


25. Valacek v. Industrial Commis- 
sion, 18 Ohio App. 17. 


[a] What law governs.—Where an 
employee was injured on April 1, 1917, 
in the service of an employer who 
elected to pay compensation directly 


proceedings on review.?* 
sions of the particular statutes in force at the time 
the appeal was taken, it has been held that the em- 
ployer, rather than the compensation commission, is 
the proper party defendant in an appeal taken by a 
compensation claimant.?° 
has been held that an injured employee though a 
proper party is not a necessary party on certiorari by 
an employer to review the award of a compensation 
Attorneys who represent a party to 
compensation proceedings are not necessary parties 
in the review of such proceedings.?7 


[§ 1189] b. Description. Where, in proceedings 
for review, a compensation commission is a proper 
party, it should be correctly designated by its prop- 
er name,?*® but the mere fact that, interested parties 
are not correctly described in the record on appeal 
may not preclude their right to participate as par- 


[§§ 1188-1189 


Depending on the proyi- 


Under other statutes it 


to its injured employees, and on the 
refusal of the employer to pay com- 
pensation a claim for an allowance 
was filed with the industrial commis- 
sion, which also denied compensation 
and on March 1, 1918, notified claim- 
ants that “compensation is denied,” 
and an appeal was thereafter taken 
to the court of common pleas within 
thirty days from the date of final ac- 
tion by the commission, the act or 
amendment of 1917 (107 Ohio L. 157— 
162), passed March 20, 1917 effective 
June 28, 1917, was held to apply with 
reference to who should be made de- 
fendant on appeal rather than the 
act or amendment of 1913 (103 Ohio 
L. 88 § 43, § 1465—90, Gen. Code) and 
accordingly it was Weld that the em- 
ployer instead of the industrial com- 
mission should be made defendant 
within the provisions of the act of 
1917, although the cause of action 
arose under the act of 1913. WValacek 
v. Industrial Commission, 13 Ohio 
App. 17 


26. North Beck Mining Co. v. In- 
dustrial Commission of Utah, 200 P. 
111, 58 Utah 486. 


27. Texas Employers’ Ins. Ass’n 
v. Mints, (Tex.Civ.App.) 10 S.W.(2d) 
220; Texas Employers’ Ins. Ass’n v. 
Glass, (Tex.Civ.App.) 2 S.W.(2d) 902. 


[a] Rule applied.—Claimant’s at- 
torneys, granted portion of compen- 
sation award, are not necessary par- 
ties to suit on review. Texas Bm- 
ployers’ Ins. Ass’n v. Mints, (Tex.Civ. 
App.) 10 S.W.(2d) 220; Texas Em- 
ployers’ Ins. Ass’n y. Glass, (Tex.Civ. 
App.) 2.S.W.(2d) 902; Texas Employ- 
ers’ Ins. Ass’n v. Fitzgerald, (Tex.Civ. 
App.) 292 S.W. 925 [rev on other 
none (Commn.App.) 296 S.w, 


28. Carstens v. Pillsbury, 158 P. 
ZS, hie Cal. "672: 


[a] “Industrial Accident Commis. 
sion.”—Carstens vy. Pillsbury, 158 P. 
218, 172 Cal. 572. 


29. Core Contracting Co. v. Schaef- 
fer, 135 A. 318, 151 Md. 494, 


[a]. Better practice stated.— 
“While we have determined that the 
principal contractér and its assurer 
were entitled to participate in the 
trial of this case in the superior court, 
as parties defendant, even though the 
titling of the case in that court did 
not so indicate, we would, however, 
say that in our opinion the better 
practice in such cases is for a party 
desiring to participate in the same 


eth BB ar ie, 2 re 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1190-1195] 


[¢ 1190] c. Bringing in New Parties. Although 
review proceedings brought by one insurer to set 
aside an award have been held to operate to bring 
a coinsurer before the reviewing court as a party,°° 
it has been held that in proceedings brought by a 
claimant to review and set aside a denial of com- 
pensation the reviewing court has no jurisdiction of 
a second insurer included in the original order but 
given no proper notice of the proceedings in review.*! 
Where the employer, who is primarily liable for the 
payment of compensation, is solvent, it has been held 
that he cannot bring the insurance earrier, as a par- 
ty, into compensation proceedings on review.*? @n 
the other hand, where a compensation commission 
rather than the employer is erroneously made a par- 
ty to a compensation proceeding on review, the em- 
ployer may under appropriate statutory provisions 
and rules of court be made a party on the review.** 
But, where the employer was not made a party to the 
proceedings below, it has been held that he cannot 
be summarily brought into court as a party to the 
proceedings on appeal.?4 


[§ 1191] d. Substitution.*®> Under a compensa- 
tion act providing that appeals should be informal, 
the substitution of parties may be permitted.*® 


[§ 1192] e. Death. Where the law and the prac- 
tice of the reviewing court so require, on the death 
of a party in proceedings for the review of a com- 
pensation case, a substitution must be had of a rep- 
resentative of the estate of deceased before the re- 
[a] 


as a defendant to file a petition with 
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view may be heard.**7 Where any amount due under 
an award of compensation has not been paid at the 
time claimant dies while a review of the original pro- 
ceedings is pending, the reviewing court may retain 
jurisdiction to await proper appointment of a party 
in place of the deceased claimant.?8 Notwithstand- 
ing provisions of a compensation act to the effect 
that in case a deceased workman leaves no depend- 
ents payment of compensation awarded shall be 
made “to the personal representative of the de- 
ceased,” where the original proceeding for compen- 
sation was begun in the name of a deceased em- 
ployee, it was held that his personal representative 
thereafter to be appointed was not entitled to be 
made a party to a proceeding in review of the orig- 
inal proceeding.®® 


[§ 1193] f. Intervention. All persons who are 
sufficiently interested in the result of compensation 
proceedings may be permitted to intervene as par- 
ties on the review of such proceedings ;*° but parties 
not shown to be so interested may not be permitted 
to intervene on the proceedings in review.*! 


[§ 1194] g. Defects and Objections. Objection to 
defects of parties on review of compensation pro- 
ceedings may be waived,*? and the ruling of the re- 
viewing court on questions relating to joinder of par- 
ties has been held not to affect the jurisdiction of that 
court.*% 


[§ 1195] 9. Taking and Perfecting Proceedings for 


employee as to justify the carrier’s in- 


the trial court asking that the titling 
be so amended.” Core Contracting 
Co. v. Schaeffer, 135 A. 318, 321, 151 
Md. 494. 


[b] MTlustration.—Principal  con- 
tractor and surety, though not in- 
cluded in the titling of case, were 
held to be entitled to participate in 
the trial on a subcontractor’s appeal 
from award of compensation. Core 
Contracting Co. v. Schaeffer, 135 A. 
318, 151 Md. 494. 


30. Southern Casualty Co. v. Ful- 
kerson, (Tex.Commn.App.) 45 S.W. 
a 152 [rev (Civ.App.) 30 S.W.(2d) 
911]. 


31. Federal Surety Co. v. Jetton, 
(Tex.Commn.App.) 44 S.W.(2d) 923 
[mod (Civ.App.) 29 S.W.(2d) 534]. 


32. Jacobi v. Industrial Commis- 
sion, 173 N.E. 748, 342 Ill. 210. 


[a] Carrier cannot be brought in 
to settle its dispute with employer.— 
Jacobi v. Industrial Commission, 173 
N.E. 748, 342 Ill. 210. 


23. Valacek v. Industrial Commis- 
sion, 18 Ohio App. 17. 


{a] By amendment.—Where an 
appeal is filed by a claimant for com- 
pensation, within thirty days after 
notice of final action by the commis- 
sion, under the statute governing the 
appeal (107 Ohio L. 157-162), and the 
commission instead of the employer 
is erroneously made defendant, and, 
later, but on a motion, is dismissed, 
the appeal may be effective against 
the employer, who may, by proper 
amendment, be made defendant by 
leave of court, and out of rule, as in 
other civil actions, and more than 
thirty days from the date of filing the 
appeal. Valacek v. Industrial Com- 
mission, 13 Ohio App. 17. 


34. Oyler v. State Compensation 
Com’r, (W.Va.) 169 S.E. 161. 


party to compensation commissioner’s 
statutory hearing, cannot be brought 
summarily into the supreme court of 
appeals on appeal, but the claim 
against him must first be adjudicated 
by the commissioner as required by 
the statute. Oyler v. State Compensa- 
tion Com’r, (W.Va.) 169 S.E. 161. 


35. Substitution on death see infra 
§ 1192. 


36. Bramble v. Shields, 127 A. 44, 
146 Md. 494. 


[a] MTlustration.—Under such»pro- 
visions, a court did not err in per- 
mitting an amendment which substi- 
tuted the employee’s wife, as his next 
friend, as appellant. Bramble  v. 
Shields, 127 A. 44, 146 Md. 494. 


37. Waite v. E. W. Bliss Co., 173 
N.Y.S. 686, 186 App.Div. 398. 


[a] Ilustration.—Under Work- 
men’s Compensation Law § 238, sub- 
jecting appeals from determinations 
of the industrial commission to prac- 
tice applicable to appeals in civil ac- 
tions, following death of claimant, 
who was awarded compensation, sub- 
stitution must be had of representa- 
tive of estate, before appeal by em- 
ployer and insurer from award of 
commission to the appellate division 
can be heard. Waite v.. E. W. Bliss 
Co., 173 N.Y.S. 686, 186 App.Div. 398. 


38. Manhattan Const. Co. v. Tot- 
tress, 17 P.(2d) 407, 408, 161 Okl. 69; 
Western Indemnity Co. v. State In- 
dustrial Commission, 219 P. 147, 96 


Okl. 100 

39. Hunt v. State, 158 S.E. 703, 201 
NC. 337, 

40. U. S. Casualty Co. v. Taylor, 
64 F.(2d) 521 frev 60 F.(2d) 165 (cert 
den 54 S.Ct. 56)]. 

[a] Imsurance carrier.—(1) An 


employer’s insurance carrier has such 
interest in the claim of an injured 


tervention in a suit to review a com- 
pensation order of the deputy com- 
missioner, under a federal compensa- 
tion act. U.S. Casualty Co. v. Taylor, 
64 F.(2d) 521 [rev 60 F.(2d) 165 (cert 
den 54 S.Ct. 56)]. (2) An employer’s 
insurance carrier may intervene in a 
suit to review a compensation order 
of the deputy commissioner although 
the Longshoremen’s Act does not ex- 
pressly authorize joining of the suc- 
cessful party before the deputy com- 
missioner as defendant in a subse- 
quent suit.’ “Uy "Si" Casualty. Cow Vv. 
Taylor, supra, 


41. Norwich Union Indemnity Co. 
ie Wilson, (Tex.Civ.App.) 17 S.W.(2d) 


[a] Coinsurer.—In an injured em- 
ployee’s suit against an insurer to 
review and to set aside an industrial 
board’s ruling, it is error to permit 
another insurer who paid compensa- 
tion under the laws of another state 
to intervene as a party to recover 
such payments. Norwich Union In- 
demnity Co. v. Wilson, (Tex.Civ.App.) 
17 S.W.(2d) 68. 


42. Turner Day & Woolworth Han- 
dle Co. v. Pennington, 63 S.W.(2d) 
490, 250 Ky. 433. 


[a] MDlustration—Where an em- 
ployee, on appeal from an award de- 
nying compensation, made the board, 
instead of its members, respondents 
to the petition, and the board and its 
members appeared without objecting, 
the overruling of the employer’s spe- 
cial demurrer because of a defect in 
parties respondent was held not to 
be prejudicial error. Turner Day & 
Woolworth Handle Co. v. Pennington, 
63 S.W.(2d) 490, 250 Ky. 433. 


43. Texas Employers’ Ins. Ass’n v. 
Glass, (Tex.Civ.App.) 2 S.W.(2d) 902. 


[a] Mllustration—A ruling in a 
suit to review and to set aside an 
award, relative to misjoinder of 
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Review*—a. In General. Proceedings for appeal or 
review are purely statutory** and the statutory pro- 
cedure must be followed.*® Where the compensation 
act so provides, the rules of procedure on appeals in 
ordinary civil cases applies to appeals under the 
workmen’s compensation act except as to particular 
matters specifically provided for by the act.4® A 
party will not be deprived of the right to appeal be- 
cause of omissions in the performance of the indus- 
trial commission’s duty.47 Where the court, in a de- 
cision expressly stated to be prospective and not 
retroactive, disapproves a rule of practice or proce- 
dure in an appeal from a judgment under the compen- 
sation act, which practice was formerly approved, 
an appeal instituted but not decided before such de- 
cision is rendered will not be dismissed by the 
court.*§ 


Certiorari by which the circuit court is permitted 
to review compensation awards is purely statutory ;*° 


claimant’s attorney as a party de-) Mints, supra; 
fendant, was held not to affeet the 
jurisdiction of the reviewing court 
even though such ruling was errone- 
ous. Texas Employers’ Ins. Ass’n v. 


Glass, (Tex.Civ.App.) 2 S.W.(2d) 902. 


44. Stacks v. Industrial Commis- 
sion of Colorado, 174 P. 588, 65 Colo. 
20; In re Demitro, 223 P. 238, 110 Or. 
110; Wise v. Borough of Cambridge 


113 
566]. 


Webb, 
1066; 
Ass’n, 
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Texas Employers’ Ins. 
Ass’n v. Evans, 298 S.W. 516, 117 Tex. 
[answer to certified questions 
conformed td “(GiV. App.) 2 S.W.(2d) 


53. Petroleum Casualty Co. v. 
(Tex.Civ.App.) 
Hood v. Texas Employers’ Ins. 
(Tex.Civ.App.) 260 S.W. 243. 


[§§ 1195-1196 


so the party seeking review must proceed in: the 
manner provided by statute.°° 


Suit to set aside award. Proceedings to appeal 
from an award by means of a suit to set aside an 
award are statutory proceedings®! and the statute 
must be strictly complied with,®? each step in the 
proceedings outlined by the statute being essential ;>* 
procedure in other types of suit is not controlling.*# 
Although the suit is of the nature of a trial de no- 
vo,°® the parties appealing must initiate proceedings 
in the district court.°® An appeal is not perfected 
until suit is filed in a trial court of competent ju- 
risdiction.°* An appeal by an employee as against 
one insurer does not perfect an appeal against anoth- 
er insurer.®® 


[§ 1196] b. Time for Proceeding—(1) In Gener- 
al. Proceedings for appeal or review must be in- 
stituted within the period of time prescribed by stat- 
ute,°® for such a statutory provision is mandatory.®° 


> 


Scherer, 166 N.E. 376, 120 Ohio St. 
445; Industrial Commission of Ohio 
v. Glenn, 129 N.E. 687, 101 Ohio. St. 
454; Roma v. Industrial Commission 
of Ohio, 119 N.E. 461, 97 Ohio St. 247. 


Pa.—Walatka v. Levin, 100 Pa.Su- 
per. 489. 


Utah.—Industrial Commission of 
Utah v. Evans, 174 P. 825, 52 Utah 394. 


54 S.W.(2d) 


Springs, 104 A. 868, 262 Pa. 139. 


45. Stacks v. Industrial Commis- 
sion of Colorado, 174 P. 588, 65 Colo. 
20; Carnahan Oil & Refining Co. v. 
Miller, 22 S.W.(2d) 430, 232 Ky. 78; 
Jackson v. State Industrial Accident 
Commission, 235 P. 302, 114 Or. 373; 
In re Demitro, 223 P. 238, 110 Or. 110; 
Nichols v. State Compensation Com’r, 
160 S.E. 854, 855, 111 W.Va. 34; Da- 
vis v. State Compensation Com’r, 156 
S.E. 844, 110 W.Va. 25. 


“While it goes without saying that 
the provisions of the Workmen’s 
Compensation Act should be liberally 
construed in order that the benign 
purposes of the act may be fostered, 
it does not follow that either the 
commissioner or this court, in a spir- 
it of excessive beneficence, may ignore 
plain and explicit mandates of the 
statute.” Nichols v. State Compen- 
sation Com’r, supra. 


[a] Appeal held in compliance 
with statute and perfected.—Valacek 
v. Industrial Commission, 13 Ohio 
App. 17. 


46. Marsh v. Aljoe, 282 P. 1055, 41 
Wyo. 119. 


47. In re Behrens, 
188 App.Div. 66. 


48. State ex rel. Midwest Pipe & 
Supply Co. v. Haid, 52 S.W.(2d) 183, 
330 Mo. 1093. 


49. Strebing v. Industrial Com- 
mission, 184 N.E. 886, 351 Ill. 627; 
Moweaqua Coal Min. & Mfg. Co. v. 
Industrial Commission, 153 N.E. 678, 
322 Ill. 408. 


50. Strebing v. Industrial Commis- 
sion, 184 N.E. 886, 351 Ill. 627; Mowe- 
aqua Coal Min. & Mfg. Co. v. Indus- 


176 N.Y.S. 28, 


trial Commission, 153 N.E. 678, 322 
Ill. 403. 
51. Texas Employers’ Ins, Ass’n v. 


Mints, (Tex.Civ.App.) 10 S.W.(2d) 
220. 
52. Texas Employers’ Ins. Ass’n v. 


54 Texas Employers’ Ins. Ass’n v. 

Evans, 298 S.W. 516, 517, 117 Tex. 113 
{answer conformed to (Civ.App.) 2 
S.W.(2d) 566. 


“Whatever aid be derived from 
what courts have said as to the prop- 
er procedure in other suits is purely 
persuasive since all the rights to be 
enforced and all the remedies pro- 
vided therefor by that act are purely 
statutory and in derogation of the 
common law.” Texas Employers’ Ins. 
Ass’n v. Evans, supra. 


[a] Validity of a suit, under the 
workmen’s compensation act, is deter- 
mined by the provisions of that act. 
Texas Employers’ Ins. Ass’n v. Evans, 
298 S.W. 516, 117 Tex. 113 [answer to 
certified questions conformed to (Civ. 
App.) 2 S.W.(2d) 566]. 


55. See infra § 1271. 
56. Georgia Casualty Co. v. Camp- 
bell, (Tex.Civ.App.) 266 S.W. 854. 


57. Hoyle v. Federal Lloyds of 
America, (Tex.Civ.App.) 295 S.W. 202. 


58. Federal Surety Co. v. Jetton, 
(Tex.Civ.App.) 29 S.W.(2d) 534 [mod 
on other grounds (Commn.App.) 44 S. 
W.(2d) 923). 


[a] Reason for rule.—Failure to 
prosecute an appeal against the oth- 
er insurer is a recognition of the va- 
lidity of the award as against it. 
Federal Surety Co. v. Jetton, (Tex. 
Civ.App.) 29 S.W.(2d) 534 [mod on 
other grounds (Commn.App.) 44 S.W. 
(2d) 923]. 


59. Ind.—C. W. Kramer Co. v. 
Miller, 115 N.E. Sor, 65 Ind.App. 127. 


Ky.—Hill v. Consolidated Coal Co., 
24 S.W.(2d) 261, 232 Ky. 641. 


Mass.—Humphrey v. Employers’ 
Liability Assur. Corp., 115 N.E. 253, 
226 Mass. 143. . 


N.D.—Hanson v. North Dakota 
Workmen’s Compensation Bureau, 218 


N.W. 215, 56 N.D. 525. 
Ohio.—Perfection 


Stove Co. v. 


*By GEORGE BALLUFF, JR. (§§ 1195-1218). 


Vt.—Vlahos’ Dependents v. Rutland 
Restaurant, 157 A. 832, 104 Vt. 188. 


Wash.—Nafus v. Department of La- 
bor & Industries of Washington, 251 
x Ch tee Wash. 48 [op corrected 255 


n 
_ W.Va.—Nichols v. State Compensa- 
tion Com’r, 160 S.E. 854, 111 W.Va. 
34; Davis v. State Compensation 
Com’r, 156 S.BE. 844, 110 W.Va. 25; 
Enyart v. State Compensation Com’r, 
155 S.E. 9138, 109 W.Va. 613. 


Wis.—New Dells Lumber Co. v. In- 
dustrial Commission of Wisconsin, 
164 N.W. 824, 166 Wis. 207. 


[a] Wo distinction between kinds 
of emplcyers or insurers.—The stat- 
ute applies without respect to the na- 
ture of insurance carrier, whether an 
insurance company, state insurance 
fund, or employer as_ self-insurer, 
since no distinction can be made be- 
tween various kinds of employers and 
insurance carriers, but all must be 
treated alike. Woldberg v. Industrial 
Commission of Utah, 279 P. 609, 74 
Utah 309. 


60. Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293; Hill v. Consolidat- 
ed Coal Co., 24 S.W.(2d) 261, 232 Ky. 
641; Carnahan Oil & Refining Co. v. 
Miller, 22 S.W.(2d) 430, 431, 232 Ky. 
78; Gold Dust Corporation v. Zabawa, 
152A. 500, 159 Md. 664; Holland Mfg. 
Conve Thomas, 110 A. 209, 136 Md. 
77; Houck v. Bobrow Bros., THe 2as 
Pa.Dist.&Co. 766; Heledakis v. Indus- 
trial Commission of Utah, 245 P. 334, 


“66 Utah 608. 


“Running throughout the Work- 
men’s Compensation Act is an insist- 
ence upon promptness in procedure 
and in the grantifig of relief. This 
limitation of twenty days, like other 
statutes of limitation, applies with 
peculiar force upon the right of ap- 
peal, which exists only by virtue of 
the statute. The method of exercis- 
ing this right of appeal or supervi- 
sion prescribed by the Legislature is 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1196] 


So the application, petition, or writ for appeal or re- 
view must be filed within the time limited,*! and the 
notice of an intention to appeal when required to be 
served on the commission must be served within the 
period of time prescribed.*? However, a statute 
which requires notice of appeal to be served on the 
adverse party at the time of the appeal has been con- 
strued to mean within a reasonable time after the ap- 
peal.®* Where the statute requires a claim for re- 
view to be filed within a period of time, depositing it 
in the mail does not comply with the statute if it is 
not received within the time.** A general statute 
which provides for appeals within a certain time 
from an inferior court does not apply to appeals from 
the industrial board or commission.*® Where a de- 
eree is void because beyond the authority of the com- 
mission, an appeal to the court to set it aside need 
not be brought within the usual period of time pre- 
seribed for an appeal from an award.®* A general 
statute specifying the period of time within which 
an application for a writ of certiorari may be filed in 
the supreme court is applicable to a writ of certiorari 
to review an award of the industrial commission.®§? 
Where the act permits review by a writ of error and 
designates no limitation in time therefor, the stat- 
utory limitation for a writ of error in civil eases gen- 
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peal to be served within a certain time does not 
thereby limit the period of time for filing of papers 
or docketing the suit in the appellate court.®® 


Suit to set aside award. In a suit to set aside an 
award, the petition must be filed,”° the requisite no- 
tice of an intention to appeal given to the industrial 
accident board,*! and notice of appeal served on the 
adverse party’? within the period of time prescribed 
by statute. However, where the award has been 
fraudulently obtained, timely notice of appeal is not 
essential,7* nor is failure to serve the adverse party 
with notice within the prescribed time fatal if the 
failure is due to no fault of appellant.’ Filing the 
petition with the court clerk within the time prescrib- 
ed with the intention that process shall issue at once 
is sufficient compliance with a statute requiring the 
party to institute and prosecute the suit within that 
time.75 


Action to review. As in other proceedings for ap- 
peal or review, the petition in an action to review an 
award of the industrial commission must be filed 
within the period of time prescribed by statute.7® 
A eross petition must be filed within the time allowed 
for the filing of the original petition.77 


Review of arbitrator, referee, or single commis- 


erally applies.®® 


mandatory, and a compliance with 
this provision of the act is necessary 
in order to give the circuit court ju- 
risdiction.”” Carnahan Oil & Refining 
Co. v. Miller, supra. 


61. Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293; Hill v. Consolidated 
Coal Co., 24 S.W.(2d) 261, 232 Ky. 
641; Carnahan Oil & Refining Co. v. 
Miller, 22 S.W.(2d) 430, 232 Ky. 78; 
Sevich vy. State Industrial Accident 
Commission, 20 P.(2d) 1085, 142 Or. 
563; Thompson v. Industrial Commis- 
sion, of Utah,..273.P. 311,73 Utah, 212; 
Utah Fuel Co. v: Industrial Commis- 
sion of Utah, 273 P. 306, 73 Utah 199; 
Heledakis vy. Industrial Commission 
of Utah, 245 P. 334, 66 Utah 608; Salt 
Lake City v. Industrial Commission, 
215 P. 1047, 61 Utah 514; In re Contas, 
289 P. 368, 42 Wyo. 59 [foll In re Si- 
kora, 289 P. 368, 42 Wyo. 60, and re- 
instatement den In re Contas, 291 
P. 314, 42 Wyo. 94]; Reintsma v. 
Standard Oil Co. of Indiana, 263 P. 
619, 37 Wyo. 471. 


[a] “Appeal” and “petition.”—A 
statute which requires an appeal to 
be filed within thirty days after no- 
tice of the final action of the commis- 
sion and a petition to be filed within 
thirty days after the appeal is filed 
contemplates a difference between 
“appeal” and “petition,” and an ap- 
peal is perfected when it is filed with- 
in thirty days after notice of final ac- 
tion. Valacek v. Industrial Commis- 
sion, 13 Ohio App. 17. 


[b] Appeal held timely.—Craver 
v. Gillespie, 86 So. 730, 148 La. 182. 


62. Gold Dust Corporation vy. Za- 
bawa, 152 A. 500, 159 Md. 664; Se- 
vich v. State Industrial Accident Com- 
mission, 20 P.(2d) 1085, 142 Or. 563. 


68. Stankiewicz v. Heights Con- 
Nae & Supply Co., 95 Pa.Super. 
cy PANE 


“It is apparent that absolutely lit- 
eral compliance with the provision 
above quoted is not possible or re- 
quired. The appellant could not do 
the two things at one and the same 
time. It evidently means that with- 
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A statute requiring notice of ap- 


in a reasonable time after taking the 
appeal, written notice shall be given; 
somewhat after the manner that ‘im- 
mediate notice of loss or injury’ is 
construed in insurance _ contracts. 
.. . The clause was evidently in- 
serted in the Act in order to inform 
the adverse party of the pending ap- 
peal and to speed up procedure, but 
speed at the expense of justice was 
not contemplated. A harsh or over- 
strict construction of this clause 
might work serious injustice to many 
worthy claimants, whose injuries the 
Act was passed to relieve.” Stankie- 
wiez v. Heights Construction & Sup- 
ply Co., supra. 


[a] Notice after steps to quash ap- 
peal.—If injustice would otherwise 
result, the court may refrain from 
quashing an appeal from the compen- 
sation board, even though notice was 
given after steps were taken to quash 
the appeal. Stankiewicz v. Heights 
Construction & Supply Co., 95 Pa.Su- 
per. 215. 


64. Detroit United Ry. v. Depart- 
ment of Labor and Industry, 204 N.W. 
707, 231 Mich. 539. 


65. Dosen v. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


[a] Industrial board is not “inferi- 
or court” within a statute requiring 
appeal within ninety days after judg- 
ment is rendered on appeal. Dosen v. 
East Butte Copper Mining Co., 254 P. 
880, 78 Mont. 579. 


66. Conners’ Case, 115 A. 520, 121 
Me. 37. 


[a] Court will declare decree void 
whenever the matter is brought to its 


attention. Conners’ Case, 115 A. 520, 
121 Me. 37. 
67. Di Paolo v. Calumet & Arizona 


Mining Co., 285 P. 680, 36 Ariz. 347. 


68. Western Electric Co. v. Indus- 
trial Commission of Illinois, 120 N.EB. 
774, 285 Ill. 279. 


[a] Rule applied.—A writ of error 
to review an action of the circuit 
court in confirming an award of the 
industrial board by a judgment ren- 


dered Dec. 11, 1917 was sued out in 
time, although the record was not 
filed until the April term, 1918, the 
complaining party,’ in the absence of 
a provision in the Workmen’s Com- 
pensation Act, having three years aft- 
er rendition of judgment, under Pract. 
Act § 117. Western Electric Co. v. 
Industrial Commission of Illinois, 120 
N.E. 774, 285 Ill. 279. 


{b] Appeal held timely.—Oriental 
Laundry Co. v. Industrial Commis- 
sion, 127 N.E. 676, 293 Ill. 589. 


69. Bethlehem Steel Co. v. De Ma- 
rio, 164 A. 748, 164 Md. 272; Nathan 
v. Parks, 164 A. 179, 164° Md. 117; 
Community Baking Co. v. Reissig, 164 
A. 176, 164 Md. 17; Monumental 
Printing Co. v. Edell, 164 A. 171, 162 
Md. 551. 


70. May v. Ocean Accident & Guar- 
antee Corporation, (Tex.Civ.App.) 6 
S.W.(2d) 803 [rev on other grounds 
(Commn.App.) 15 S.W.(2d) 594]. 


71. Tate v. Standard Accident Ins. 
Co., (Tex.Civ.App.) 32 S.W.(2d) 932; 
Harris v. Texas Employers’ Ins. Ass'n, 
(Tex.Civ.App.) 257 S.W. 998. 


72. Harris v. 
Ins. Ass’n, supra. 


73. Lumbermen’s Reciprocal Ass’n 
v. Henderson, (Tex.Commn.Apn.) 15 
S.W.(2d) 565 [aff in part and rev on 
other grounds in part (Civ.App.) 1 
S.W.(2d) 646]. 


74 Harris v. Texas Employers’ 
We Ass'n, (Tex.Civ.App.) 257 S.W. 


75. Ocean Accident & Guaranty 
Corporation v. May, (Tex.Commn. 
App.) 15 S.W.(2d) 594 [rev (Civ.App.) 
6 S.W.(2d) 8031. 


76. Oklahoma Pipe Line Co: v. 
State Industrial Commission, 299 Pp. 
180, 149 Okl. 162; Graver Corporation 
v. Cullum, 277 P. 265, 136 Okl. 209; 
Arcenaux v. George H. Greenan Co., 
273 P. 887, 135 Okl. 87; Ford v. San- 
ders, 260 P. 467, 127 Okl. 233. 


77. Amerada Petroleum Corpora- 
re v. Williams, 258 P. 731, 126 Okl1. 
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1250. [71-C. Jj 
sioner. An application or claim for review of an 
award or decision by an arbitrator, referee, or single 
member of the board must be filed with the commis- 
sion or full board within the period of time prescrib- 
ed by statute.78 So, too, where a single compensa- 
tion commissioner is vested with the authority to 
render an award subject to appeal to the court, the 
appeal must be made within the time limited.’® 


[§ 1197] (2) Effect of Delay. If proceedings for 
appeal or review are not instituted within the limi- 
tation of time prescribed by statute, and no extension 
of time has been granted,®® the award or decision 
is no longer appealable or reviewable.*+ If the pe- 
tition or application is not timely filed, applicant los- 
es his right to appeal or review,®? and, except for a 
change in the physical condition of the employee,** 
the award or decision is final and conclusive.** Al- 
though there is some authority holding that the stat- 
ute providing the time for proceeding is one of limi- 
tation merely and not jurisdictional,®® it is generally 
held that the court is without jurisdiction where the 
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[§§ 1196-1197 


statutory provisions are not complied with,*® and 
will dismiss the petition or application.*? Similarly, 
the court has no jurisdiction where the transcript 


and assignment of errors,®® or the record on ap- 


peal,®® is not filed within the statutory period, or 
where the required notice of appeal on the adverse 
party is not served within the prescribed period of 
time.®® A delay of but one day has been held to be 


' fatal,®! but there is some authority to the contrary.°* 


Certiorari. After the time for appeal or review 
prescribed by statute has expired, an award will not 
be reviewed on certiorari,®* for the court no longer 
has jurisdiction®* and the order of the commission 
is final and conclusive.®® i ae 


~ 
Suit to set aside award. The court has no juris- 
diction to entertain a suit to set aside an award where 
the requisites for the institution of the suit are not 
performed in time,®® as where appellant does not 
within the statutory limitation file his petition®’ or 
give notice of appeal to the board®® or adverse par- 


78. Jefferson Hotel Co. v._ Young, 
121 N.E. 94, 70 Ind.App. 172; Jones v. 
Davis, 54 S.W.(2d) 681, 246 Ky. 2938; 
Brunette v. Quincy Mining Co., 163 N. 
W. 1013, 197 Mich. 301. 


79. Myers v. State Compensation 
Com’r, 158 S.B. 512, 110 W.Va. 425; 
Salyer v. State Compensation Com’r, 
151 S.B. 328, 108 W.Va. 410. 


80. See infra § 1202. 


81. Chisholm’s Case, 131 N.E. 161, 
238 Mass. 412; Sciola’s Case, 128 N.E. 
666, 236 Mass. 407; Cicrich v. State 
Industrial Accident Commission, 23 
P.(2d) 534, 143 Or. 627; Monahan v. 
State Industrial Accident Commission, 
10 P.(2d) 605, 139 Or. 417; Richmond 
Cedar Works v. Harper, 106 S.E. 516, 
129 Va. 481; Enyart v. State Compen- 
sation Com’r, 155 S.E. 913, 109 W.Va. 
613. 


82. Industrial Commission of Colo- 
rado v. Bracken, 262 P. 521, 83 Colo. 
72°" In “re Kane; '223 'P;' 246, ‘110 Or. 
225; Industrial Commission of Utah 
v. Evans, 174 P. 825, 52 Utah 394. 


[a] Rule applied. — Where, after 
the sixty days allowed for appeal 
from orders of the industrial accident 
commission under L. (1921) p 583 § 10 
had elapsed as to a temporary disa- 
bility issue, claimant within the statu- 
tory time appealed to the circuit court 
from a decision of the commission 
denying an award for permanent dis- 
ability, and the jury in the circuit 
court made no finding as to permanent 
disability, but only as to temporary 
disability, the court had no jurisdic- 
tion to try the latter issue and should 
have dismissed the case. In re Kane, 
223 P. 246, 110 Or. 225. 


83. Right to reopen or review for 
changed conditions see infra §§ 1381- 
1465. 


4. Carrs Fork Coal Co. v. Scott, 
265 S.W. 19, 204 Ky. 656; Hanson v. 
North Dakota Workmen’s Compensa- 
tion Bureau, 218 N.W. 215, 56 N.D. 
525. 


85. Industrial Commission of Colo- 
rado v. Employers’ Liability Assur. 
Corporation, 241 P. 729, 78 Colo. 267; 
Industrial Commission of Colorado v. 
Elkas, 216 P. 521, 73 Colo. 475. 


86. Ky.—Hill v. Consolidated Coal 
Co., 24 S.W.(2d) 261, 232 Ky. 641; 
Carnahan Oil & Refining Co. v. Miller, 
22 S.W.(2d) 430, 232 Ky. 78; Lena Rue 


Coal Co. v. Brewer, 280 S.W. 1097, 213 
Ky. 327; Carrs Fork Coal Co. v. Scott, 
265 S.W. 19, 204 Ky. 656. 


Md.—Holland Mfg. Co. v. Thomas, 
110 A. 209, 1386 Md. 77. 


Or.—Bergerson vy. State Industrial 
Ant Commission, 253 P. 1052, 121 
Posks, 


Utah.—Woldberg v. Industrial Com- 
mission of Utah, 279 P. 609, 74 Utah 
309; Heledakis v. Industrial Commis- 
sion of Utah, 245 P. 334, 66 Utah 608. 


Wis.—State v. Industrial Commis- 
sion, 179 N.W. 579, 172 Wis. 415. 


Wyo.—In re Contas, 289 P. 368, 42 
Wyo. 59 [foll In re Sikora, 289 P. 368, 
42 Wyo. 60, and reinstatement den 
In re Contas, 291 P. 314, 42 Wyo. 94]; 
Reintsma v. Standard Oil Co. of In- 
diana, 263 P. 619, 37 Wyo. 471. 


[a] Nune pro tunc order.—Where, 
without direct authorization of the 
governor, the attorney-general 
brought action in the circuit court to 
review an award of the industrial 
commission in a case in which the 
state was interested, and the governor 
did not act to direct him to bring the 
action until more than twenty days 
from the date of the order or award, 
the time prescribed by the Workmen’s 
Compensation Act, the circuit court 
was without jurisdiction of the action, 
despite the governor’s nunc pro tunc 
direction to the attorney-general. 
State v. Industrial Commission, 179 
N.W. 579, 172 Wis. 415. 


87. North Pacific S. S. Co: v. In- 
dustrial Accident Commission, 168 P. 
30, 34 Cal.App. 488; Woldberg v. In- 
dustrial Commission of Utah, 279 P. 
609, 74 Utah 309; State v. Industrial 
Commission, 179 N.W. 579, 172 Wis. 
415; In re Contas, 289 P. 368, 42 Wyo. 
59 [foll In re Sikora, 289 P. 368, 42 
Wyo. 60, and reinstatement den In re 
Contas, 291 P. 314, 42 Wyo. .94]; 
Reintsma v. Standard Oil Co. of In- 
diana, 263 P. 619, 37 Wyo. 471. 


8s. C. & W. Kramer Co. v. Miller, 
115 N.E. 597, 65 Ind.App. 127. 


89. In re Krivokapich, 281 P. 195, 
41 Wyo. 9. 


[a] Dismissal required.—Failure 
of the parties appealing from the 
award in a compensation proceeding 
to file a record within the statutory 
period required dismissal. In re 
Krivokapich, 281 P. 195, 41 Wyo. 9. 


_90. Gough v. Industrial Commis- 
sion, 162 N.W. 434, 165 Wis. 632. 


91. Verda Harlan Coal Co. v. Har- 
lan Nat. Bank, 17 S.W.(2d) 718, 229 
Ky. 565; Holland Mfg. Co. v. Thomas, 
110 A. 209, 136° Md. 77; Sevich v. 
State Industrial Accident Commission, 
20 P.(2d) 1085, 142 Or. 563. 


92. Kovach v. Union Drawn Steel 
Co., 99 Pa.Super. 302. 


93. Bessemer Engineering & Con- 
struction Co. v. Smith, 113 So. 290, 
216 Ala. 348; Neal v. Industrial Acci- 
dent Commission of California, 171 
P. 696, 36 Cal.App. 40; Lickfett v. 
pe cay! 229 N.W. 138, 179 Minn. 


{a] MDlustration.—Where an order 
of the industrial commission denying 
a petition for rehearing was made and 
entered December 22, an application 
for certiorari to the appellate court 
to review such order, filed by the clerk 
January 24 following, came too late, 
and the writ will be denied, in view of 
Workmen’s Compensation Insurance 
and Safety Act § 67a, providing that 
thirty days after rehearing is denied a 
writ of certiorari or review must be 
applied for. Neal v. Industrial Acci- 
dent Commission of California, 171 P. 
696, 36 Cal.App. 40. 


94. Bessemer Engineering & Con- 
res evire Co. v. Smith, 113 So. 290, 216 
a. 5 


95. Strebing v. Industrial Com- 
mission, 184 N.E. 886, 351 Ill. 627; 
Kudla v. Industrial Commission, 168 
N.E. 298, 336 Ill. 279. 


96. Ezell v. Texas Employers’ Ins. 
Ass'n, (Tex.Civ.App.) 5 S.W.(2d) 594 
{rev on other grounds (Commn. App.) 
14 S.W.(2d) 1018 (reh den (Commn. 
App.) 16 S.W.(2d) 523)]; Lumber- 
men’s Reciprocal Ass’n v. Turner, 
(Tex.Civ.App.) 296 S.W. 901. 


97. Oilmen’s Reciprocal Ass'n v. 
Franklin, 286 S.W. 195, 116 Tex. 59: 
Washington v. Travelers’ Ins. Co. 
(Tex.Commn.App.) 290 S.W. 738 [rev 
on other grounds (Civ.App.) 283 S.w, 
694]; Texas Employers’ Ins. Ass’n v. 
Cook, (Tex.Civ.App.) 55 S.W.(2d) 205; 
Griffith v. Associated Employers’ Re- 
ciprocal, (Tex.Civ.App.) 10 S.W.(2da) 
129; Harris v, Texas Employers’ Ins. 
Ass'n, (Tex.Civ.App.) 257 S.W. 998. 


98. Lumbermen’s Reciprocal Ass'n 
v. Henderson, (Tex.Commn.App:y) 15 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1197-1198] 


ty.°® If the original petition is timely filed, the court 
is not deprived of jurisdiction by the fact that the 
petition is later amended.? 


Action to review. In an action to review, if the 
petition is not filed within the time prescribed by 
statute, the award, except for change in condition,? 
is final and conclusive,® and the court has no juris- 
diction. Consequently the action will be dismiss- 
ed.® 


Review of decision of arbitrator or single member 


of board. In the absence of an extension of time: 


for good eause,® if a party to a proceeding before an 
arbitrator, arbitration committee, or single member 
of the board fails to appeal or file a claim for re- 
view of the decision rendered therein, the right to 
appeal or file a claim is lost,’ and an application later 
filed may not be considered,® and it is rightfully re- 
fused.® In such a case the industrial commission or 
full board is without jurisdiction to review,!° and the 
decision of the arbitrator or single member of the 
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board stands as the award of the board.’ 


Review of award of single commissioner. Where 
an order of the single commissioner is not appealed 
from within the prescribed time, the order is final** 
and the court is without jurisdiction to review if 
timely objection is made by the adverse party.t? An 
application to the commissioner to correct his finding 
should be made by appellant within a reasonable time 
after the filing of his appeal,1* and unless the time 
is otherwise fixed by rule or statute, or extended for 
cause by the commissioner, such reasonable time has 
been stated to be within two weeks after the filing 
of the appeal.?® 


[§ 1198] (3) When Time Begins To Run—(a) In 
General. Dependent, of course, on the provision of 
the particular compensation act,!® the limitation as 
to the time during which proceedings for appeal or 
review must be instituted begins to run from the date 
of the decision or award,’ or of its filing,!8 or from 
the time of notice thereof.1® A statute providing for 


S.W.(2d) 565 [aff in part and rev in 
part (Civ.App.) 1 S.W.(2d) 646]; Tate 
v. Standard Accident Ins. Co. (Tex. 
Civ.App.) 32 S.W.(2d) 932; Harris v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 257 S.W. 998. 


99. Harris v. Texas Employers’ 
Ins. Ass’n, supra. 


1. Texas Employers’ Ins. Ass’n v. 
Evans, 298 S.W. 516, 117 Tex. 1138 
{answer to certified questions con- 
formed to (Civ.App.) 2 S.W.(2d) 566]; 
White v. U. S. Fidelity & Guaranty 
Co., (Tex.Civ.App.) 45 S.W.(2d) 756. 


[a] Naming different employer.— 
Filing of a suit to set aside a compen- 
sation award, although generally de- 
murrable for naming a different em- 
ployer than named before the accident 
board, gave the court jurisdiction and 
tolled the running of the twenty-day 
period, so that corrective amendment 
was authorized more than twenty days 
after notice of appeal. White v. U. 
S. Fidelity & Guaranty Co., (Tex.Civ. 
App.) 45 S.W.(2d) 756. 


2. Right to ropen or review for 
change in condition see infra §§ 1381-— 
1465. 


3. Oklahoma Ry. Co. v. State In- 
dustrial Commission, 295 P. 216, 147 
Okl. 129; State v. Green, 294 P. 787, 
147 Okl. 119: Marland Production Co. 
v. Hogan, 294 P. 115, 146 Okl. 220; 
Smith & Leslie v. State Industrial 
Commission, 288 P. 347, 143 Okl. 172; 
Graver Corporation v. Cullum, 277 P. 
265, 136 Okl. 209; Ward v. Beatrice 
Creamery Co., 245 P. 570, 117 Okl. 31. 


4. Oklahoma Pipe Line Co. v. State 
Industrial Commission, 299 P. 180, 149 
Okl. 162; Oklahoma Ry. Co. v. State 
Industrial Commission, 295 P. 216, 147 
Okl. 129; State v. Green, 294 P. 787, 
147 Okl. 119; Smith & Leslie v. State 
Industrial Commission, 288 P. 347, 143 
Okl. 172; Arcenaux v. George H. 
Greenan Co., 273 P. 887, 135 Okl. 37; 
Milby-Dow Coal Mining Co. v. State 
Industrial Commission, 271 P. 237, 133 
Okl. 90; Mosley v. Kiowa Lumber 
€o., 259 P. 210, 126 Okl. 279; Devers 
v. Phillips Petroleum Co., 255 P. 581, 
124 Okl. 244; Kornfeld v. Farris, 247 
P. 655, 121 Okl. 58. 


5. Mosley v. Kiowa Lumber Co., 
259 P. 210, 126 Okl. 279; Roftis v. 
State Industrial Commission, 257 P. 
765, 125 Okl. 298; Devers v. Phillips 
Petroleum Co., 255 P. 581, 124 Okl. 
244; Buff v. State Industrial Com- 
mission, 253 P. 493, 122 Okl. 199; Hale 
v. Morris, 250 P. 73, 121 Okl. 295; 


Kornfeld v. Farris, 247 P. 655, 121 Okl. 
58; Welch v. Oklahoma Mill Co., 247 
P. 655, 121 Okl. 57; Knowles v. White- 
head Oil Co., 247 P. 653, 121 Okl. 55; 
Sandoma Petroleum Co. v. Tow, 217 
P. 412, 90 Okl. 276. 


6& See infra § 1202. 


7. U.S. Casualty Co. v. Smith, 157 
S.E. 351, 42 Ga.App. 774; Southern 
Mining Co. v. Collins, 300 S.W. 896, 
222 Ky. 388; Carrs Fork Coal Co. v. 
Scott, 265 S.W. 19, 204 Ky. 656; Bru- 
nette v. Quincy Mining Co., 163 N.W. 
1013, 197 Mich. 301. 


8. Beaudry v. Burroughs Adding 
Mach. Co., 214 N.W. 401, 239 Mich. 
410; Waring v. Metropolitan Life Ins. 
Co., 39 S.W.(2d) 418, 225 Mo.App. 600. 


9. American Mill. Co. v. Industrial 
pare of Illinois, 117 N.E. 147, 279 Ill. 


[a] Petition held timely filed.— 
Lewis v. Industrial Commission, 183 
N.E. 629, 350 Ill. 555. 


10. U. S. Casualty Co. v. Smith, 
157 S.E. 351, 42 Ga.App. 774; Cooke 
v. Industrial Commission, 172 N.E. 
761, 340 Ill. 309. 


[a] Even if belated application 
could be considered by the full com- 
mission, the award of the single 
member thereof would be res judicata 
as to all questions therein determined. 
U. S. Casualty Co. v. Smith, 157 S.E. 
351, 42 Ga.App. 774. 


11. Benton Coal Mining Co. v. In- 
dustrial Commission, 151 N.E. 520, 
821. 111,208; Carrs Fork Coal’ Co."y. 
Scott, 265 S.W. 19, 204 Ky. 656; Kaluc- 
ki v. American Car & Foundry Co., 166 
N.W. 1011, 200 Mich. 604; Brunette v. 
Quincy Mining Co., 163 N.W. 1013, 
197 Mich. 301. 

12. Chzrislonk v. New York, N. H. 
S&H RR. Co., 12 vw Al 8 74> 101 Conn: 


356; Salyer v. State Compensation 
Com’r, 151 S.E. 323, 108 W.Va. 410. 


13. Murphy v. Elms Hotel, 133 A. 
106, 104 Conn. 351; Chzrislonk v. New 
York,.N. H.t&3sH.or: Cefil25 An 87-4: 
101 Conn. 356. 


14. Atwood v. Connecticut Light & 
Power Co., 112 A. 269, 95 Conn. 669. 


15. Atwood v. Connecticut Light & 
Power Co., supra, 
16. See statutory provisions. 


17. Ala.—Ex parte Louisville & N. 
R. Co., 108 So. 379, 214 Ala. 489. 


Cal.—North Pacific S. S. Co. v. In- 


dustrial Accident Commission, 168 P. 
30, 34 Cal.App. 488. 


Ind.—Kokomo Steel & Wire Co. v. 
Griswold, 117 N.E. 265, 67 Ind.App. 
45; C. & W. Kramer Co. v. Miller, 115 
N.E. 597, 65 Ind.App. 127. 


Ky.—Verda Harlan Coal Co. v. Har- 
lan Nat. Bank, 17 S.W.(2d) 718, 229 
Ky... 56550) Carrs) Work N.Coal Con en 
Scott, 265 S.W. 19, 204 Ky. 656. 


Md.—Gold Dust Corporation v. 
Zabawa, 152 A. 500, 159 Md. 664. 


Mich.—Pocs v. Buick Motor Co., 175 
N.W. 125, 207 Mich, 591. 


N.D.—Hanson v. North Dakota 
Workmen’s Compensation Bureau, 218 
N.W. 215, 56 N.D. 525. 


Utah.—Woldberg v. Industrial Com- 
mission of Utah, 279 P. 609, 74 Utah 
309;  Heledakis vy. Industrial Com- 
mse ek of Utah, 245 P. 334, 66 Utah 


_Wis.—State v. Industrial Commis- 
sion, 179 N.W. 579, 172 Wis. 415; 
Gough v. Industrial Commission, 162 
N.W. 434, 165 Wis. 632. 


18. Herbig v. Walton Auto Co., 171 
N.W. 154, 186 Iowa 923. 


19. Strebing v. Industrial Commis- 
sion, 184 N.E. 886, 351 Ill. 627; Deca- 
tur Construction Co. vy. Industrial 
Commission, 129 N.E. 738, 296 Ill. 
290; Adams v. Atlanta Const. Co., 190 
N.Y.S. 681, 198 App.Div. 430; Sevich 
v. State Industrial Accident Commis- 
sion, 20 P.(2d) 1085,°142 Or. 563; 
Monahan vy. State Industrial Accident 
Commission, 10 P.(2da) 605, 139 Or. 
417; Rohde v. State Industrial Acci- 
dent Commission, 217 P. 627, 108 Or. 
426; Salyer v. State Compensation 
Com’r, 151 S.E. 323, 108 W.Va. 410. 

[a] Three additional days.—Under 
Workmen’s Compensation L. § 23, pro- 
viding that appeal may be taken 
within thirty days after notice of the 
award has been “sent” to the parties, 
and that, except as otherwise provid- 
ed, the appeal is subject to practice 
in civil actions, and Code Civ. Proc. 

§ 798, granting three days’ additional 
time in which to take appeals subject 
to the law and practice in civil ac- 
tions, appellant had thirty-three days 
to serve notice after service of com- 
pensation award by mail, the word 
“sent” not limiting the time in all cas- 
es to thirty days, it implying either 
sending by messenger, which is a per- 
sonal service, or sending by mail, 
which is service by mail. Adams v. 
Atlanta Const. Co., 190 N.Y.S. 681, 
198 App.Div. 430. 
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a limitation after the final order or entry has been 
construed to begin limitations regardless of notice 
to the partics,?° but such a statute has also been con- 
strued to mean that the limitation shall run from 
the date the party receives notice of the order.?* 
Whcre the statute provides for the running of limita- 
tions from the time of the final award or order, the 
time begins from the date of the denial of compensa- 
tion rather than from a partial award;?? if the va- 
lidity of the award does not depend on the record’s 
being signed by the chairman, limitations run from 
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the date of the rendition of the award and not from | 


the time the chairman signs the minutes.2* A correc- 
tion of a mistake in an award does not postpone the 
commenccment of limitations but the time runs from 
the original award.?* Where the statute provides 
that the time shall begin to run from the notice of 
the award to the parties, a notice sent to attorneys 
having no authority to represent a party does not 
start the running of the limitation,?® and where no- 
tice is served on an authorized attorney, a second 
notice to one not authorized to reecive it does not 
renew the beginning of such period.2® Where a copy 


of the award is originally sent to a third person,dim:\ 


itations may begin to run from the time such person 
delivers it to the party interested.27 If an award 
is made by only one member of the board and an ap- 
plication is made for a review by the full board with- 
in the prescribed time, the time for review by the 


Ve; 


“that notice.?5 


[§ 1198 


court runs from the action by the full board and not 
from the award by the single member thereof.?* 
Where the deeree is rendered in vacation time and 
dated as of the preceding term, the time for applica- 
tion for a writ of error begins to run from the actual 
rendition of the decree.?® 


Action to review. Where the statute so provides, 
the period of time within which an action to review 
an award must be instituted begins to run from the 
time a copy of the award_has been sent to the inter- 
ested parties.*° The time runs from the first notice 
and not from a subsequent one.’ Mailing a copy of 
the decision before the decision has been rendered 
and filed does not start running.the limitation pe- 
riod for review.3? e 


Suit to set aside award. In a suit to set aside the 
award, the time for the requisite notice of an inten- 
tion to appeal to be given to the board and to the ad- 
verse party runs from the rendition of the final 
award,** even though the adverse party files suit 
and later dismisses it,?4 and the time within which 
the suit itself must be brought runs from the time of 
Where a first order is defective and 
null, and a nune pro tune entry is made correcting 
it, the time for notice of appeal runs from the time 
the board corrects the judgment.3* The period of 
limitation for the petition runs from the actual re- 
ceipt of the notice by the board’? or adverse party,?® 


20. Thompson v. Industrial Com- 
mission of Utah, 273 P. 311, 73 Utah 
212; Utah Fuel Co. v. Industrial Com- 
mission of Utah, 273 P. 306, 73 Utah 
199; Heledakis v. Industrial Commis- 
sion of Utah, 245 P. 334, 66 Utah 608; 
Nafus v. Department of Labor & In- 
dustries of Washington, 251 P. 877, 
nae Wash.-48 [op corrected 255 P. 

48]. 


21. Murphy v. Elms Hotel, 133 A. 
106, 104 Conn. $51; Perfection Stove 
Co. v. Scherer, 166 N.E. 376, 120 Ohio 
St. 445; Roma v. Industrial Commis- 
sion of Ohio, 119 N.E. 461, 97 Ohio St. 
247; Shawn v. Industrial Commission 
of Ohio, 21 Ohio N.P.N.S..11. 


22. Kostida v. Department of 
Labor and Industries, 247 P. 1014, 139 
Wash. 629. 


23. Carnahan Oil & Refining Co. v. 
swliller, 22 S.W.(2d) 4380, 232 Ky. 78. 


24. Pierce v. Ellis, 176 N.E. 31, 92 
Ind.App. 445; Perfection Stove Co. v. 
Scherer, 166 N.E. 376, 120 Ohio St. 445. 


[a] WNune pro ture order does not 
postpone the time for appeal where 
the correction is of such a nature that 
the rights of the parties are not af- 
fected. Pierce v. Ellis, 176 N.E. 31, 
92 Ind.App. 445; Perfection Stove Co. 
v. Scherer, 166 N.E. 376, 120 Ohio St. 
445, 


25. Strebing v. Industrial Commis- 
sion, 184 N.E. 886, 351 Ill. 627; Ameri- 
can Gear Co. v. Industrial Commis- 
sion, 145 N.E. 180, 313 Ill. 427. 


[a] Attorney not named of record. 
—(1) Notice to a person other than 
the agent or attorney named of record 
to receive notice of proceedings in a 
compensation case would be ineffec- 
tive as regards the period within 
which a proceeding to review the in- 
dustrial commission’s decision must 
be instituted. Strebing v. Industrial 
Commission, 184 N.E. 886, 351 Ill. 627. 
(2) Notice of award of compensation, 
sent to the employer through attor- 


neys having no authority to repre- 
sent it as to the accident in question, 
although afterward becoming its at- 
torneys of record, did not start run- 
ning the fifteen-day limitation pre- 
scribed for filing a petition for review 
of an award. American Gear Co. v. 
Industrial Commission, 145 N.E. 180, 
313 Ill. 427. 


26. Strebing v. Industrial Com- 
mission, 184 N.E. 886, 351 Ill. 627. 


27. Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293. 


_ [a]  Waiving informality.—tThe fil- 
ing of an application by the em- 
ployee’s attorney for review by the 
full board within seven days after 
receiving a copy of the award from 
a third person to whom it was inad- 
vertently sent originally was held a 
waiver of the board’s informality of 
the sending of a copy, and a compli- 
ance with the statute. Jones v. Davis, 
54 S.W.(2d) 681, 246 Ky. 293. 


28. Lena Rue Coal Co. v. Brewer, 
280 S.W. 1097, 213 Ky. 327. 


29. Joliet & E. Traction Co. v. In- 
ee Commission, 132 N.E. 794, 299 
TN 5h. 


30. Oklahoma Pipe Line Co. vy. 
State Industrial Commission, 299 P, 
180, 149 Okl. 162; Smith & Leslie v. 
State Industrial Commission, 288 P. 
347, 143 Okl. 172; Graver Corporation 
v. Cullum, 277 P. 265, 1386 Okl. 209; 
Arcenaux v. George H. Greenan Co., 
273 P. 887, 135 Okl. 37; Milby-Dow 
Coal Mining Co. v. State Industrial 
Commission, 271 P. 2387, 133 Okl. 90; 
Oxford v. Texas Co., 263 P. 451, 129 
Okl. 81; Ford v. Sanders, 260 P. 467, 
127. Okl, 233; Roftis v.. State, Indus- 
trial Commission, 257 P. 765, 125 Okl. 
293; Buff v. State Industrial Commis- 
sion, 253 P. 498, 122 Okl. 199; Hale v. 
Morris, 250 P. 73, 121 Okl. 295; Ward 
v. Beatrice Creamery Co., 245 P. 570, 
PUT OKI 


31. Knowles v. Whitehead Oil Co., 


247 P. 653, 121 Okl. 55. 


32. Graver Corporation v. Cullum, 
277 P. 265, 136 Okl. 209. 


33. Tate v. Standard Accident Ins. 
Ca;, (POX ClV-ADB) 32 S.W.(2d) 932; 
Harris v. Texas raployers Ins. Ass'n, 
(Tex.Civ.App.) 257 S.W. 998. 


34. Maryland Casualty Co. 
Latham, 41 F.(2d) 312. 


35. Oilmen’s Reciprocal Ass’n v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
Washington vy. Travelers’ Ins. Co., 
(Tex.Commn.App.) 290 S.W. 738 [rev 
(Civ.App.) 283 S.W. 694]; Texas Em- 
ployers’ Ins. Ass’n v. Cook, (Tex.Civ. 
App.) 55 S.W.(2d) 205; Griffith v. As- 
Sociated Employers’ Reciprocal, (Tex. 
Civ.App.) 10 S.W.(2d) 129; May v. 
Ocean Accident & Guarantee Corpora- 
tion, (Tex.Civ.App.) 6 S.W.(2d) 803 
[rev on other grounds (Commn. App.) 
15 S.W.(2d) 594]; Harris v. Texas 
Kmprlovere’ Ins. Ass’n, (Tex.Civ. App.) 
257 S.W. 998. ; 


36. Bankers Lloyds v. Andress, 
(Tex.Civ.App.) 55 S.W.(2d) 896. 


37. Texas Employers’ Ins. Ass’n v. 
er getk (Tex.Civ.App.) 54 S.W.(2d) 


33. McClure v. Georgia Casualty 
Co., (Tex.Commn.App.) 251 S.W. 800 
{aff (Civ.App.) 239 S.W. 644]. 


fa]. Rule applied.—Under Vernon 
Civ. St. Annot. Suppl. (1918) art 5246 
—44, requiring an insurer to bring 
suit to set aside a decision of the in- 
dustrial accident board within twen- 
ty days after giving notice of inten- 
tion not to be bound, notice implies 
knowledge and means of knowing the 
the fact, so that ngtice was not givy- 
en when sent by mail until it was re- 
ceived by the injured servant, and a 
suit begun within twenty days after 
the receipt of the notice, but more 
than twenty days after it was mailed 


v. 


is! in time. McClure v. Georgia 
Casualty Co., (Tex.Commn.App.) 251 
S.W. 800 [aff (Civ.App.) 239 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 
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and if notice is not given to both the board and the 
adverse party at the same time, the period of limita- 
tion for the petition runs from the last notice.*® 
If two notices are given within the required period, 
the time for the petition begins to run from the last 
notice.*® 


[$ 1199] (b) Effect of Motion for Rehearing or 
New Trial; Correcting Mistake in Award. The pe- 
riod of limitation under a statute requiring an appeal 
or a petition for review to be made within a pre- 
scribed time from the decision of the board runs 
from the time of the original decision and not from 
an order declining to reopen or rehear the case,*! 
particularly where the board has no power to review 
its own award,*? even though additional testimony is 
produced on the subsequent petition,** for otherwise 
the limitation would be destroyed** and the provision 
of the statute nullified;#® but there is other author- 
ity holding that, where the commission has authority 
to review or rehear its own order, the time will com- 
mence to run from the order on an application for 
rehearing*® if the petition for rehearing has been 
made within the time prescribed for appeal.*? Of 
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course, where the statute specifica'ly so provides, the 
time will begin to run after the determination of the 
application or motion for rehcaring,*® but, under 
such a statute, not from a determination of a second 
petition for rehearing.*® Undcr a statute providing 
that an appeal from a judgment of the court must be 
entered within a prescribed time from the entry of 
the judgment, the time does not commence to run 
when a motion for a new trial is filed in due time, 
until the motion is overruled.®® 


Action to review. The statutory period for insti- 
tuting an action to review the award or decision is 
not postponed by the filing of a motion with the 
board to vacate or rehear the case,*1 nor is it post- 
poned by an order correcting a mistake not affecting 
rights of a party in the award.®? 


{§ 1200] (4) Computation of Time. In accord- 
anee with the rule that when computation of time is 
reckoned from an act or event the day of the act or 
event is to be included in the reckoning,®* the day 
on which the award is rendered is to be included in 
computing the time for review.°* Where the statute 


appealed to the court of common 


644]. 


39. Washington v. Travelers’ Ins. 
Co., (Tex.Commn.App.) 290° S.W. 738 
[rev (Civ.App.) 283 S.W. 694]. 


40. American Employers’ Ins. Co. 
Mele (Tex.Civ.App.) 33 S.W.(2d) 


[a] Second notice is abandonment 
of the first notice. American Em- 
ployers’ Ins. Co. v. Scott, (Tex.Civ. 
App.) 33 S.W.(2d) 845. 


41. Colo.—Industrial Commission 
of Colorado y. Bracken, 262 P. 521, 
83 Colo. 72. 


Ky.—Lena Rue Coal Co. v. Brewer, 
280 S.W. 1097, 213 Ky. 327. 


Md.—Gold Dust Corporation v. Za- 
bawa, 152 A. 500, 159 Md. 664. 


N.D.—Hanson v. North Dakota 
Workmen’s Compensation Bureau, 218 
N.W. 215, 56 N.D. 525. 


Wash.—Nafus v. Department of 
Labor & Industries of Washington, 
251 P. 877, 142 Wash. 48 [op correct- 
ed 255 P. 148]. 


[a] Certiorari—(1) Where notice 
and copy of a decision of the indus- 
trial board, allowing compensation 
for the death of an employee, were 
sent and received by the employer en 
a certain day, and no writ of cer- 
tiorari was sued out or suit in chan- 
cery commenced within twenty days 
thereafter, decision of the board be- 
came, in view of Workmen’s Compen- 
sation Act § 19, conclusive except for 
fraud, although twenty days had not 
expired since denial of the employer's 
petition for modification of findings 
of fact. Friedman Mfg. Co. v. Indus- 
trial Commission of Illinois, 120 N. 
E. 460, 284 Ill. 554. (2) Where a final 
order was made by the industrial ac- 
cident board on Jan. 24, 1919, and a 
motion for rehearing was denied April 
15, 1919, a writ of certiorari to review 
such order, granted May 14, 1919, 
must be dismissed as improvidently 
issued, in view of Comp. L. (1915) § 
5465, requiring an application to re- 
view questions of law involved in any 
final decision of the industrial acci- 
dent board to be made and filed with- 
in thirty days after the determina- 
tion by the board. Pocs v. Buick Mo- 
tor 'Co., 175 N.W. 125, 207 Mich. 591. 


[b Order held not given on re- 
Wokeing =e Avex ,the evidence was 


held to show that the first hearing 
was had before a single member of 
the compensation board, a subsequent 
hearing by_the full board within the 
time provided was not a rehearing of 
a decision of the board, but the or- 
der rendered thereon was an original 
order, so that the time for appeal 
commenced to run from that order 
rather than from the first. American 
Bituminous Coal Co. v. Ponder, 15 S. 
W.(2d) 507, 228 Ky. 776. 


[c] Motion for new trial in dis- 
trict court is not authorized by com- 
pensation statute and does not extend 
time for appeal. Ferguson v. Palm- 
patty Co., 283 P. 508, 129 Kan. 

16. 


42. Kokomo Steel & Wire Co. v. 
a oe 117 N.E. 265, 67 Ind.App. 
45. 


43. Gold Dust Corporation v. Za- 
bawa, 152 A. 500, 159 Md. 664; Han- 
son v. North Dakota Workmen’s Com- 
pensation Bureau, 218 N.W. 215, 56 
N.D. 525. 


44. Hanson v. North Dakota Work- 
men’s Compensation Bureau, supra; 
Nafus v. Department of Labor & In- 
dustries of Washington, 251 P. 877, 
eee Wash. 48 [op corrected 255 


“If such a petition could be enter- 
tained and then an appeal prosecuted 
from its denial it would operate to 
defeat the limitation placed in the 
statute by. the Legislature.” Nafus v. 
Department of Labor & Industries of 
Washington, supra. 


45. Industrial Commission of Colo- 
rado v. Bracken, 262 P. 521, 83 Colo. 
72; Friedman Mfg. Co. v. Industrial 
Commission of Illinois, 120 N.E. 460, 
284 Ill. 554; Gold Dust Corporation 
v. Zabawa, 152 A. 500, 159 Md. 664. 


46. Lane v. Industrial Commission 
of Ohio, 156 N.E. 508, 24 Ohio App. 
196; Industrial. Commission of Ohio 
vy. Patterson, 12 Ohio App. 180; Shaw- 
en v. Industrial Commission of Ohio, 
21 Ohio N.P.N.S. 11. 


47. Industrial Commission of Ohio 
Faas a 129 N.E. 687, 101 Ohio St, 
454. 


[a] Rehearing after expiration of 
limitation.—W here the industrial 
commission has rejected a claim for 
compensation, and claimant has not 


pleas within thirty days as required 
by Gen. Code § 1465—90, the fact that 
by the rules of the commission an ap- 
plication for rehearing might be made, 
even after the expiration of thirty 
days, does not entitle a claimant to 
appeal to the court of common pleas 
within thirty days after denial of an 
application for a rehearing filed near- 
ly two years after the rejection of the 
claim. Industrial Commission of 
Opie’ Glenn, 129 N.E. 687, 101 Ohio 


_48. Carter v. Industrial Commis- 
sion, 290 P. 776, 76 Utah 520. 


49. Ferguson v. Industrial Com- 
ween of Utah, 221 P. 1099, 63 Utah 


[a] Jurisdiction of industrial com- 
mission ceases when it denies the 
first petition for rehearing, and it is 
then incumbent upon applicant to ap- 
ply to the appellate court within thir- 
ty days for a writ of review, notwith- 
standing unauthorized proceedings 
on a second petition for rehearing. 
Ferguson v. Industrial Commission of 
Utah, 221 P. 1099, 63 Utah 112. 


50. Lincoln Packing Co. v. Coe, 232 
N.W. 92, 120 Neb. 299. 


_ 51. Union Indemnity Co. v. Sal- 
ing, (Okl.) 26 P.(2d) 217; Graver 
Corporation v. Cullum, 277 P. 265, 136 
Okl. 209; Arcenaux vy. George H. 
Greenan Co., 273 P. 887, 1385 Okl. 37; 
Ford v. Sanders, 260 P. 467, 127 Okl. 
233; Mosley v. Kiowa Lumber Co., 
259 RP. 210, 126 Okl. 279; Amerada 
Petroleum Corporation yv. Williams, 
258 P. 731, 126 Okl. 47; Devers v. 
Phillips Petroleum Co., 255 P. 581, 
124 Okl. 244; Hale vy. Morris, 250 P. 
73, 121 Okl. 295; Welch v. Oklahoma 
Mill Co., 247 BP. 655, 121 Okl. 57; 
Knowles v. Whitehead Oil Co., 247 P. 
653, 121 Okl. 55; Sandoma Petroleum 
Co. v. Tow, 217 P. 412, 90 Okl. 276. 


52. Kincannon vy. American Oil & 
Refining Co., 258 P. 741, 126 Okl. 84. 


53. See Time § 35. 


54. Verda Harlan Coal Co. v. Har- 
lan Nat, Bank, 17 S.W.(2d) 718, 229 
Ky. 565. 


[a] Rule applied.—A petition filed 
June 4 to review:the compensation 
board’s order dismissing the case May 
15, and a petition filed June 25 to re- 
view order affirming prior order, en- 
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provides that the first day shall be excluded from 
the icomputation of time for appeal, the day follow- 
ing the mailing of the notice of the decision is to be 
excluded.®® 
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[§ 1201] (5) Prematurity. An appeal or a peti- 


‘tion to review an award before the final award is ren- 
dered is premature.°® Where, under the act, neither 
‘party can prosecute an appeal from the commission 
to the supreme court. if the other party takes an ap- 
peal to the county court within a certain time, the 
fact that motion for appeal to the supreme court is 
filed within that time does not invalidate the appeal, 
but it is inoperative until after the expiration of the 
time.5? 


Suit to set aside award. A statute requiring the 
suit to set aside an award to be brought within a ecer- 
tain time after notice of dissatisfaction with the 
award is given contemplates that notice shall be first 
‘but does not expressly require it,®® so that a suit 
brought before notice is given is prematurely brought 
but the court has jurisdiction if the notice is in fact 
given within the prescribed time.®® 
swer by the adverse party instead of filing a plea in 
abatement waives the defect.°° The court has juris- 
diction of the suit where it is instituted after notice 


Filing of an an-. 


Fe 


[§§: 1200-1202 


is mailed but before it is received,® or where an 
amended petition is filed after notice, although the 
original petition was filed before.6? A statute which 
provides for a certain period for compensation if 
an operation for hernia is successful does not re- 
quire that claimant must wait until the expiration of 
that time before he sues to, set aside the award.** 


-[§ 1202] (6) Excuse for Delay; Extension of 
Time. Under varying statutes and rules of statu- 
tory construction in the several jurisdictions, failure 
to receive notice of the decision or award is** or is 
not®® a sufficient excuse for failure to appeal or peti- 
tion for review within the prescribed time.°* <A suf- 
ficient excuse has been held to be shown when appel- 
lant in good faith proseeutes an,appeal before the 
wrong tribunal,®? or where the circuit court enter- 
taining a petition for review remands the case to the 
compensation board for further proceedings and 
thereafter strikes it from the docket without notice 
to the petitioner,®* or where the commissioner inti- 
mates that his award is not final;®® but in other ju- 
risdictions the statute is more strictly construed and 


.no review can be had after the prescribed time, even 


though applicant has been misinformed as to the 
date of the award by the commission’s stenogra- 
pher.7° A statute which authorizes an extension of 


tered June 5, was held not within 
twenty days, and was dismissible. 
Verda Harlan Coal Co. v. Harlan Nat. 
Bank, 17 S.W.(2d) 718; 229 Ky. 565. 


55. Sevich v. State Industrial Ac- 
cident Commission, 20 P.(2d) 1085, 
142 Or. 568. ; 


56. Llewellyn Iron Works v. In- 
dustrial Accident Commission of 
California, 18 P.(2d) 975, 129 Cal.App. 
449; State ex rel. Prescott Laundry 
Co. v. Missouri Workmen’s Compen- 
sation Commission, 10 S.W.(2d) 916, 
320 Mo. 1156. 


[a] ®emporary or partial award. 
—An award authorizing an operation 
for hernia and compensation for tem- 
porary disability caused thereby was 
held temporary or partial, and not a 
final award, so that notice of appeal 
was premature. State ex rel. Pres- 
cott Laundry Co. v. Missouri Work- 
men’s Compensation Commission, 10 
S.W.(2d) 916, 320 Mo. 1156. 


57. O’Boyle v. Parker-Young Co., 
TIT2"A? 385; 9be Vit. 58: 


58. Hart v. Texas Employers’ Ins. 


‘Ass’n, (Tex.Civ.App.) 42 S.W.(2d) 
798. 
59. Norrell v. Maryland Casualty 


Co., 62 F.(2d) 352; Hart v. Texas Em- 
ployers’ Ins. Ass’n, (Tex.Civ.App.) 42 
S.W.(2d) 798. 


Premature commencement of action 
as jurisdictional matter generally see 
Actions §§ 396-399. 


60. Norrell. v. Maryland Casualty 
Co., 62 F.(2d) 352; Hart v. Texas Em- 
ployers’ Ins. Ass'n, (Tex.Civ.App.) 42 
S.W.(2d) 798. 


61. Texas Employers’ Ins. Ass’n vy. 
Moore, (Tex.Civ.App.) 46 S.W.(2d) 
404, 405. 


‘We cannot agree with learned 
counsel for appellant in their very 
technical, and what seems to us to 
be very unreasonable, construction of 
section 5 of article 8307, Rev. Civ. 
St. 1925. As we construe this statute, 
the Legislature did not provide, and 
did not intend to provide, that a party 


to a claim before the Industrial Ac- 
cident Board, and who may be dis- 
satisfied with the ruling and decision 
of the board, and who in due time 
gives notice of his dissatisfaction and 
unwillingness to abide by the board’s 
ruling, must-wait until his notice of 
dissatisfaction, etc., has been actual- 
ly received and filed by the board be- 
fore he can file suit in a court of com- 
petent jurisdiction to set the board’s 
ruling aside. We think that.the rea- 
sonable and proper. construction of 
this statute is that any party to a 
claim before the Industrial Accident 
Board, and who is dissatisfied with 
the ruling of that board on the claim, 
and who in due time gives notice to 
the board of his dissatisfaction with 
its ruling, and of his intention not to 
abide by it, may then file his suit in 
the proper court, and jurisdiction is 
thereby conferred upon the court. to 
hear and determine the suit, even 
though the board had not actually 
received the notice of dissatisfaction 
at: the time the suit was filed. And we 
hold in this case that appellee gave 
due notice to the Industrial Accident 
Board of his dissatisfaction of its 
award, and of his intention not to 
abide by it, and that he would file 
suit in the proper court to set it aside, 
when he prepared and properly ad- 
dressed and posted his notice to the 
board, as we have shown above. We 
believe that, if we were to sustain 
the contention made by counsel for 
appellant in this connection, we would 
be giving the statute relating to this 
point a most technical and unreason- 
able construction.” Texas Employ- 
ers’ Ins. Ass’n v. Moore, supra. 


62. Texas Employers’ Ins. Ass’n 
eo OLae (Tex.Civ.App.) 42 S.W.(2d) 


63. Texas Employers’ Ins. Ass’n vy. 
Henson, (Tex.Civ.App.) 31 S.W.(2d) 
669 [rev on other grounds (Commn. 
App.) 48 S.W.(2d) 970, and reformed 
(Commn.App.) 52 S.W.(2d) 247]. 


64. Murphy v. Elms Hotel, 133 A. 
106, 104 Conn. 351; Chisholm’s Case, 
131 N.E. 161, 238 Mass. 412; Perfec- 


tion Stove Co. v. Scherer, 166 N.E. 
376, 120 Ohio St. 445; Roma v. Indus- 
trial Commission of Ohio, 119 N.E. 
461, 97 Ohio St. 247; Shawn v. Indus- 
trial Commission of Ohio, 21 Ohio N. 
P.N.S. 11; Root v. Dunlap Sons & Co., 
90 Pa.Super. 96. ee 


65. Thompson v.‘Industrial Com- 
mission of Utah, 273 P. 311, 73 Utah 
212; Utah Fuel Co. v. Industrial Com- 
mission of Utah, 273 P. 306, 73 Utah 
199; Heledakis v. Industrial Commis- 
Sion of Utah, 245 P. 334, 66 Utah 608; 
Nafus v. Department of Labor & In- 
dustries of Washington, 251 P. 877, 
ae Wash. 48 [op corrected 255 P. 


[a] Supreme court cannot excuse 
or relieve applicant from failure to 
apply for writ of review within the 
time prescribed after decision of the 
industrial commission. Utah Fuel 
Co. y. Industrial Commission of Utah, 
273 P. 306, 73 Utah 199. 


66. Notice as affecting time limi- 
tation begins to run see supra § 1198. 


67. Conley vy. State Compensation 
Com’r, 149 S.EB. 666, 107 W.Va. 546. 


68. Daniel Boone Coal Corpora- 
tion’s Receiver vy. Fugate, 58 S.W. 
(2d) 905, 248 Ky. 507. 


_ 69. Galway v. Doody Steel Erect- 
ing Co., 130 A. 705, 103 Conn. 431, 44 
A.L.R. 693. 


[a] _TWlustration.—In proceeding 
under Workmen’s Compensation Act, 
claimant’s appeal to the superior 
court, taken within ten days of filing 
of “supplemental finding and award,” 
on further hearing by the commis- 
sioner, was held within time, al- 
though more than ten days from the 
original award, where the commis- 
sioner intimated in such award that 
a further hearing would be had for 
the purpose of receiving additional 
testimony. Galway v. Doody Steel 
Erecting Co., 130 A. 705, 103 Conn. 
431, 44 ALL.R. 693. 


70. Utah Fuel Co. v.. Industrial 
Commission of Utah, 273 P. 306, 73 
Utah 199. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time by the court for good cause contemplates a cause 
for delay which will give the court the right to act," 
and special circumstances must be shown;*? mere 
laches is not sufficient ground for extending time."* 
Under such a statute it has been held that an appli- 
cation for an extension of time must be made within 
the time allowed for appeal or review,’* and the 
court is unauthorized toextend the time after the pe- 
riod has expired.75 A statute which permits an ex- 
tension of time to be made authorizes successive ex- 
tensions if sufficient cause is shown."° 


Suit to set aside award. In accordance with the 
rule that, if a delay in perfecting an appeal is caus- 
ed by an act or omission of the court or an official 
thereof when the act or concurrence is necessary, an 
appeal may be perfected after the prescribed time,"* 
where appellant’s delay in filing notice of intention to 
appeal from the compensation award results solely 
through the fault of the industrial board, reasonable 
time thereafter should be allowed to perfect the ap- 
peal.7§ A delay in the mail which may be attributa- 
ble to the petitioner is not an excuse for failure to file 
the petition in time.?® The time for serving the em- 


71. Houck v. Bobrow Bros., Inc., 3; Civ.App.) 55 S.W.(2d) 205. 
Pa.Dist.&Co. 766. 80. 
72. New Dells Lumber Co. v. In-| Fussell, 


dustrial Commission of Wisconsin, | 404; 
164 N.W. 824, 166 Wis. 207. rey Ek 


73. Houck v. Bobrow Bros., Inc., 
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Texas Employers’ Ins. Ass’n v. 
(Tex.Civ. App.) 
Harris v. Texas Employers’ Ins. 
(Tex.Civ.App.) 257 S.W. 998, 
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| ployee with notice of an intention to appeal from the 

| compensation award will be extended a reasonable 
length of time where insurer, although using reason- 

able diligence, is unable to locate the employee.*° 


Review of arbitrator, arbitration committee, or sin- 
gle member of board. If an appeal or petition for 
review of an award or decision of an arbitrator, ar- 
bitration committee, or single member of the board 
is not taken within the prescribed time, the board 
cannot, as a general rule, permit it to be filed after- 
ward,®? and a nune pro tune order as of a time prior 
thereto is unauthorized.§2, However, where notice of 
the decision or award is required to be given to the 
parties, failure to give such notice is a sufficient ex- 
cuse for failure to petition the board within the pre- 
seribed time,®? but, where notice is mailed, the fact 
that it is not received is not a sufficient excuse,** par- 
ticularly where applicant does not proceed with dili- 
gence after learning of the award.*® A statute pro- 
viding that the board may for sufficient cause shown 
grant further time in which to claim a review per- 
mits the board in exceptional cases and for some spe- 


i] 
i 


and the underlying principle embodied 
in such maxim is applicable, in rela- 
tion to giving notice of awards, and 
appeals therefrom. In re Ale, 117 N. 
E. 938, 66 Ind.App. 144. 


[b] Misdirection of notice.—Where 


S.W. (2d) 


3 Pa.Dist.&Co. 766. 


74. Walatka y. Levin, 100 Pa.Su- 
per. 489 

75. Walatka v. Levin, supra. 

76. Marsh v. Aljoe, 282 P. 1055, 


1057, 41 Wyo. 119. 


“Tt is said that this statute con- 
templates but one order of extension 
of time for filing the record here. 
Just how this suggested construction 
of the statute would aid in speeding 
up the cause is not pointed out, and 
we are not cited to any authorities 
touching the matter. Obviously an 
extension of time could be made by a 
single order, if the circumstances re- 
quire? it and the court thought fit to 

o so, for a much greater period than 
that covered by two separate and suc- 
cessive orders.” Marsh v. Aljoe, su- 


pra. 
77. See Appeal and Error § 1079. 
78. Tate v. Standard Accident Ins. 
Co., (Tex.Civ.App.) 32 S.W.(2d) 932. 


' fa] Failure to call for mail.— 
Where the board failed to call for its 
mail from December 23 to December 
30, and the letter to the board con- 
taining notice of appeal was deposited 
in its mail box on the 24th, which was 
within the prescribed time, it was 
held that, although the _ statutory 
period had elapsed by the 30th, the 


time would be extended sirice if the 


board had called for its mail prompt- 
ly notice would have been in time. 
Tate v. Standard Accident Ins. Co., 
(Tex.Civ.App.) 32’ S.W.(2d) 932. 


79. Texas Employers’ Ins. Ass’n v. 
Cook, (Tex.Civ.App.) 55 S.W.(2d) 205. 


[a] Delay occasioned by legal 
holiday.—Where delay in mail occa- 
sioned by legal holiday resulted in 
petition to vacate compensation 
award not reaching district court 
clerk until the twenty-first day after 
notice of dissatisfaction had been 
given, the petition was held not time- 
ly filed where the statute requires 
notice within twenty days. exas 
Employers’ Ins. Ass’n v. Cook, (Tex. 


‘court shall prejudice no one,” 


“Certainly valuable legal rights 
were never intended to be made by the 
law to depend upon the performance 
of an act which could not be accom- 
plished under the degree of care and 
diligence exercised by a person of 
ordinary prudence under like or simi- 
lar circumstances. The giving of the 
notice to the Industrial Accident 
Board within the 20 days from the 
date of the award, and the vigilant 
and persistent effort on the part of 
appellee to secure service on appel- 
lants and their attorney, was suffi- 
cient to keep alive the rights of ap- 
pellee to perfect its appeal from said 
award so as to confer jurisdiction 
upon the trial court, being a court of 
competent jurisdiction to hear and 
determine said cause, until said serv- 
ice by the use of such reasonable 
diligence to obtain same had been ac- 
complished.” Harris v. Texas Em- 
ployers’ Ins. Ass’n, supra. 


81. Benton Coal Mining Co. v. In- 
dustrial Commission, 151 520, 
321 Ill. 208; -Keohane’s Case, 122 N.E. 
573, 232 Mass. 487;, Wise v. Borough 
of Cambridge Springs, 104 A. 863, 262 
Pa. 139. 


82. Benton Coal Mining Co. v. In- 
dustrial Commission, 151 N.E. 520, 
321 Ill. 208; Wise v. Borough of Cam- 
bridge Springs, 104 A. 863, 262 Pa. 
139. 


“Tf the board can allow an appeal 
nunc pro tunc, there would be no limit 
to the time within which an appeal 
could be taken, though the act of as- 
sembly expressly limits it.” Wise v. 
Borough of Cambridge Springs, su- 
pra. 


83. Western Union Telegraph Co. 
v. Owens, 146 N.E. 427, 82 Ind.App. 
474; In re, Ale, 117 N.E. 938, 66 Ind. 
App. 144; Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293. 


[a] Reason for rule.—It is a max- 
im of the law that “an act of the 
and 
while the industrial board is not a 
court, it is an administrative body 
with at least quasi-judicial powers, 


clerk of the industrial board misdi- 
rected copy of award adverse to 
claimant, so that it was not received 
until time for appeal expired, and 
claimant within a reasonable time 
thereafter claimed appeal, the indus- 
trial board had the power, and it was 
its duty, to hear the appeal. In re 
Ale, 117 N.E. 938, 66 Ind.App. 144, 


[c] Duties cannot be omitted.— 
Statutory duties of the compensation 
board in hearing and determining a 
compensation dispute may not be 
omitted so as to deprive party to pro- 
ceeding of his:statutory right to re- 
view before the full board. Jones v. 
Davis, 54 S.W.(2d) 681, 246 Ky. 293: 


[d] Notice to parties mandatory. 
—Statutory requirement that copy of 
compensation award be sent imme- 
diately to parties to dispute is manda- 
tory. Jones v. Davis, 54 S.W.(2d) 
681, 246 Ky. 293. 


84. Jefferson Hotel Co. v. Young, 
121 N.E. 94, 70 Ind.App. 172. 


[a] No omission of duty.—Where 
the industrial board mails a notice 
to an employer that an award has 
been made, the fact that the letter 
was never received does not show any 
omission of duty on the part of the 
board such as would excuse the em- 
ployer from complying with Work- 
men’s Compensation Act § 60, as 
amended by Acts (1917) ¢ 63 § 2, re- 
quiring parties desiring to review an 
award to make application within 
seven days. Jefferson Hotel Co. vy. 
Young, 121 N.E. 94, 70 Ind.App. 172. 


85. Jefferson Hotel Co. y. Young, 
supra. 


[a] For example, assuming that. 
the industrial board posseased dies 
cretionary power to hear and deter- 
mine an application for review after 
the expiration of the seven-day period 
provided by Workmen’s Compensation 
Act § 60, as amended by Acts (1917) 
c 63 § 2, the fact that the secretary 
of the board informed employer that 
a review could not be had would not 
justify a further delay of twenty-one 
days in filing an application. Jeffer- 
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cial reason to grant an extension of time.8* This is 
a matter within the diseretion of the board with 
which the court may not interfere unless a palpable 
abuse of discretion is shown.*7 An order of a single 
member of the board denying an extension of time is 
of no validity where action by the entire board is 
required.*§ 


[§ 1203] (7) Waiver of Objections. Where the 
institution of proceedings for appeal or review by 
filing a petition therefor within the limitation of time 
prescribed by statute is a jurisdictional prerequi- 
site,8® the question of limitations need not be raised 
by the pleading,®® and the adverse party cannot 
waive compliance with the statute and confer juris- 
diction by consent ;°! but, where the statute is one of 
limitation merely and compliance is not a jurisdic- 
tional prerequisite,®? failure to institute the proceed- 
ings within the prescribed time to be available as a 
defense must be pleaded,®? and, if the party does not 
do so, the objection is waived.®+ Failure to. serve 
summons within the statutory period may be waived 
by answering to the merits without motion to dismiss 
the appeal.°® Where an appeal is taken in time. but’ 
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[§§ 1202-1204 


is certified by the commissioner to the wrong court 
and correction is made after the statutory limita- 
tion has run, the defect is waived when timely ob- 
jection is not made.®* A party who has not object- 
ed to jurisdiction in the lower court on the ground 
that a writ of certiorari to review an award was not 
sued out in time cannot raise that objection in an ap- 
peal to the supreme court.®7 An objection to the suf- 
ficiency of an original petition in a suit to set aside 
an award which has been filed within the statutory 
period may be waived by the filing of an answer 
thereto and filing an agreed statement of facts.°® 


[§ 1204] (8) Evidence of Timely Appeal; Proof. 
The burden of establishing timely appeal is on ap- 
pellant.°° Where the contention*was that the peti- 
tion was not filed within the statutory period after 
receipt of notice of the award, proof of mailing of the 
notice to the address filed with the commission has 
been held to be prima facie evidence that the notice 
was received in due course.! A notation showing the 
time of receipt of an intention not to abide by a com- 
pensation award is some evidence of probative 
Where the evidence shows that the petition 


son Hotel Co. v. Young, 121 N.E. 94, 
70 Ind.App. 172. 


86. Collins vy. Albert A. Albrecht 
Co., 175 N.W. 134, 207 Mich. 627; 
Brunette v. Quincy Mining Co., 163 
N.W. 1013, 197 Mich. 301. 


{a] Sufficient cause not shown.— 
That claimant had no money with 
which to pay for formal claim was 
not a sufficient cause, under Work- 
men’s Compensation Act pt 3 § 8, for 
extending the time within which to 
file the claim of review, a simple writ- 
ten statement being sufficient. Ka- 
lucki v. American Car & Foundry Co., 
166 N.W. 1011, 200 Mich. 604. 


[b] Sufficient cause shown.— 
Where through oversight no copy of 
an order of compensation was sent to 
the attorneys for the employer and 
insurer, under Workmen’s Compensa- 
tion Act pt 3 § 8, the industrial ac- 
cident board was authorized to extend 
the time within which the employer 
and insurer might claim review, and 
they were entitled to a determination 
of the question based on the discre- 
tion of the board. Collins v. Albert A. 
Albrecht Co., 175 N.W. 134, 207 Mich. 
627. 


87. Brunette v. Quincy Mining Co., 
163 N.W. 1018, 197 Mich. 301. 


[a] Denial held not abuse of dis- 
cretion.—Brunette v. Quincy Mining 
Co., 163 N.W. 10138, 197 Mich. 301. 


{b] Granting extension held not 
abuse of discretion. (1) Board of 
labor and industry was held not to 
have abused its discretion in extend- 
ing time in which to’claim review of 
an order of denial of compensation, 
where claimant relied on her counsel 
to make claim of appeal and was not 
responsible for his failure to do so, 
and counsel was engaged in other im- 
portant litigation and no bad faith 
was shown or claimed on his part. 
Hosner v. Village of Romeo, 203 N.W. 
89, 229 Mich. 654. (2) Where, in pro- 
ceeding for. compensation for inju- 
ries, claim for review of award was 
received by the department of labor 
and industry within ten days, but 
letter was not opened, and claims 
stamped until the following day, it 
was held that the commission had 
power to extend time for filing of 


claim. Suggs v. Ternstedt Mfg. Co., 
206 N.W. 490, 282 Mich. 599. 


88. Hosner v. Village of Romeo, 
203 N.W. 89, 229 Mich. 654, 


89. See supra § 1197. 


$0. Hill v. Consolidated Coal Co., 
24 S.W.(2d) 261, 232 Ky. 641. 


91. Jefferson Hotel Co. v. Young, 
121 N.E. 94, 70 Ind.App. 172. 


92. See supra § 1197. 


93. Industrial Commission of 
Colorado v. Employers’ Liability As- 
sur. Corporation, 241 P. 729, 78 Colo. 
267; Industrial Commission of Colo- 
rado v. Elkas, 216 P. 521, 73 Colo. 475. 


94. Industrial Commission of 
Colorado v. Employers’ Liability As- 
oa Corporation, 241 P. 729, 78 Colo. 


95. Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 A. 
L.R. 524. 


96. Vlahos’ Dependents v. Rutland 
Restaurant, 157 A. 832, 104 Vt. 188. 


97. Decatur Construction Co. v. 
Industrial Commission, 129 N.E. 738, 
296 Ill. 290. 


98. *Consolidated Underwriters v. 
Free, (Tex.Civ.App.) 253 S.W. 941. 


[a] Rule applied.—A petition for 
compensation, after disallowance by 
the industrial accident board, desig- 
nated defendant as a Texas corpora- 
tion, but in an amended petition cor- 
rectly alleged defendant to be a mu- 
tual reciprocal association of Mis- 
souri. The amended petition was filed 
more than twenty days after plaintiff 
had given notice that she would not 
abide by the decision of the industrial 
accident board. After the filing of 
the first petition, plaintiff and one of 
defendant’s attorneys filed an agreed 
statement of facts, and such attorney 
filed an answer not designating de- 
fendant by name. Later after filing 
of plaintiff's amended petition cor- 
recting defendant’s designation, the 
same attorney in behalf of defendant 
invoked the Workmen’s Compensation 
Law, as a bar to plaintiff’s suit, be- 
cause no suit had been filed against 
defendant within the required twenty 
days. It was held, under the circum- 
stances, that the agreed statement of 


facts and the original answer were 
impliedly authorized by defendant 
and constituted an appearance and 
amounted to a waiver of its right to 
complain that suit was not instituted 
against it by the filing of the original 
netition within the statutory time. 
Consolidated Underwriters y. Free. 
(Tex.Civ.App.) 253 S.W. 941. 


99. Nafus v. Department of Labor 
& Industries of Washington, 251 P. 
ee Wash. 48 [foo corrected 255 


[a] Failure of claim department 
to receive notice.—Proof that notice 
of compensation award did not reach 
defendant’s claim department does 
not show nondelivery to defendant; 
it merely shows that the notice was 
not received by that department and 
not that it was not received at all. 
es Dunlop Sons & Co., 90 Pa.Su- 
per. : 


[b] Delay in delivery of copy of 
award.—One appealing from work- 
men’s compensation award more than 
ten days after mailing of copy of 
award must show notice not received 
or delay in delivery. Root v. Dunlop 
Sons & Co., 90 Pa.Super. 96. 


[ec] Certificate—The filing of a 
petition, for review of an award by 
an arbitrator of the Industrial Com- 
mission, cannot be shown by the cer- 
tificate of the officer having charge of 
the records that the petition was filed, 
but only by his certificate to a copy 
of the petition. St. Louis Pressed 
Sie: v. Schorr, 135 N.E. 766, 303 


1. Cooke v. Industrial Commission, 
172 N.E. 761, 340 Ill.. 309. 


2. Texas Employers’ Ins. Ass’n vy. 
Neatherlin, (Tex.Civ.App.) 31 S.W. 
(2d) 673 [aff (Commn.App.) 48 S.W. 
(2d) 967]. 


[a] Same as file mark.—Notation, 
showing time of:;receipt of inten- 
tion not to abidé by compensation 
award on papers filed with the indus- 
trial accident board has been held thé 
same as a file mark. Texas Employ- 
ers’ Ins. Ass’n v. Neatherlin, (Tex.Civ. 
App.) 31 S.W.(2d) 673 [aff (Commun. 
App.) 48 S.W.(2d) 967]. ‘ 


[b] Rule applied.—(1) Wrapper in 
which petition of insurance carrier 


For later cases, developments and changes in the law see Annotations, sxme title and section number, 
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was reecived for filing by the clerk of court within 
the required time, it is to be considered as filed at 
that time.® 


[§ 1205] c. Notice—(1) Necessity. As a general 
rule the statutory notice of appeal or review must 
be given to the adverse party? for it is a jurisdiction- 
al prerequisite,® and, if not given, the appeal will be 
dismissed® if proper objection is made.‘ No notice 
is necessary under term time appeals where the stat- 
ute prescribes another procedure,® but notice to the 
adverse party in a vacation appeal is essential where 
the statute requires it.° 


Review of arbitrator or referee. A review by the 
commission of an award by a referee is unlawful if 
notice of the review has not been given to the ad- 
verse party.'° 


Suit to set aside award. In a suit to set aside an 
award of the industrial board the statutory notice 
of dissatisfaction with the award and an intention 
to appeal from it is essential,1: and is a jurisdictional 
prerequisite.7? Notice to both the board and adverse 
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party is necessary,'* so, although notice to the ad- 
verse party is given, if notice to the board is not 
given, the court has no jurisdiction.1* Where one 
party files suit and gives the requisite notices of dis- 
satisfaction, an adverse party filing a cross action 
need not give notice of an intention not to abide by 
the award,'® but one party cannot predicate a suit 
on a notice of dissatisfaction given to the board by. 
the other party where the other party does not file 
suit.1® An attorney for one of the parties is not an 
adverse party requiring notice of an intention not to 
abide by the award,!7 and notice served on the attor- 
ney does not satisfy the requirement of notice to the 
adverse party.1® An insurer’s failure to serve a no- 
tice of intention to appeal on an employee has been 
held not fatal where insurer was unable to locate the 
employee until after he had filed suit, whereupon he 
immediately served the employee with citation in the 
suit.1® After notice of refusal to accept the award 
has once been given, it is not necessary for a party 
to give another notice if the board later corrects an 
error in the award.?° 


was contained must be conclusively 
presumed to have been filed within 
time, wrere containing indorsement 
of filing ‘in time to sustain appeal. 
Ocean Accident & Guaranty ‘Corpora- 
tion v. May, (Tex.Commn.App.) 15 S. 
W.(2d) 594 [rev (Civ.App.) 6 S.W. 
(2d) 803]. (2) Where the notation 
showed that the notice was received 
after the statutory period of limita- 
tion had expired, although it was 
mailed in time to be received before, 
it was held that notice of appeal to 
the industrial accident board was not 
given in time. Lumbermen’s Recipro- 
cal Ass’n v. Henderson, (Tex.Commn. 
App.) 15 S.W.(2d) 565 [aff in part 
ee in part (Civ.App.) 1 S.W.(2d) 


3. Texas Indemnity Ins. Co. v. 
Williamson, (Tex.Civ.App.) 59 S.W. 
(20) 232; 


4 McGuire v. New Haven Erec- 
tion Co.y 196 N.Y.S. 161, 203 App.Div. 
1; Prendergast v. Berrian Bros., 171 
N.Y.S. 700, 184 App.Div. 240 [am 171 
N.Y.S. 1096]; Streby v. State Indus- 
trial Accident Commission, 215 P. 
586, 107 Or. 314; De Marko v. Hiller 
& Braun, 3 Pa.Dist.&Co. 533. 


[a] In action to set aside order 
dismissing petition for compensation 
by employee, under the Workmen’s 
Compensation Act, the company in- 
suring employer which has appeared 
in proceedings for compensation is 
“adverse party,’ under St. (1923) § 
102.23, and must be duly served. 
Archer v. Wilcox, 201 N.W. 768, 185 
Wis. 587. 


5. Kota v. Standard Steel Car Co., 
132 N.E. 697, 76 Ind.App. 667; In re 
Demitro, 223 P. 238, 110 Or. 110. 


[a] Rule applied.—Where one dis- 
satisfied with an award of the indus- 
trial commission prosecuted an ap- 
peal to, and also filed a petition for a 
review by, the circuit court, but failed 
properly to serve notice of his appeal, 
and the court, on refusal of defend- 
ant to elect between his writ of error 
and the appeal, treated the matter as 
if before it on appeal and granted ad- 
ditional relief, it was held, that the 
judgment was erroneous, where there 
was nothing to show an erroneous ex- 
ercise of a judicial function by the 
commission such as would justify re- 
lief by writ of error, under L. 605, 
jurisdiction not having been acquired 
on the appeal. In-re Demitro, 223 P. 


238, 110 Or. 110. 


6 Hammele v. McMahon, 221 N.Y. 
S. 76, 220 App.Div. 60; McGuire v. 
New Haven Erection Co., 196 N.Y.S. 
161, 203 App.Div. 1; De Marko v. 
Hiller & Braun, 3 Pa.Dist.&Co. 533; 
Geary v. Standard Refractories Co., 
2 Pa.Dist.&Co. 355. 


[a] Sole issue between insurer 
and employer.—Where the only issue 
on an appeal by an insurance carrier 
is between the employer and the car- 
rier, the appeal will be dismissed if 
the employer is not served with _no- 
tice. Hammele v. McMahon, 221 N.Y. 
S. 76, 220 App.Div. 60. 


7. Neil v. Lee Tire & Rubber Co., 
3 Pa.Dist.&Co. 811. 


{a] Failure to support motion to 
strike by proof.—Appeal will not be 
stricken off for failure to give notice 
of appeal where allegations of peti- 
tion, on motion to strike, were not 
supported by depositions as required 
by rules of court. Neil v. Lee Tire & 
Rubber Co., 3 Pa.Dist.&Co. 811. 


8. Russell v. Gleason, 176 N.E. 34, 
92 Ind.App. 400. 


[a] Where appellant perfects term 
time appeal in accordance with stat- 
ute, the appeal will not.be dismissed 
because of failure to serve the board 
or adverse party with notice of ap- 
peal. Russell v. Gleason, 176 N.E. 
34, 92 Ind.App. 400. 


9. Thompson y. A. J. Thompson 
Stone Co., 144 N.E. 150, 81 Ind.App. 
442; Kota v. Standard Steel Car.Co., 
132 N.E. 697, 76 Ind.App. 667. 


10. Industrial Commission of Col- 
orado v. Nissen’s Estate, 267 P. 791, 
84 Colo. 19. 


11. Maryland Casualty Co. v. 
Latham, 41 F.(2d) 312; Southern 
Surety Co. v. Arter, (Tex.Commn. 
App.) 44 S.W.(2d) 913 [aff (Civ.App.) 
29 S.W.(2d) 847]; General Acc. Fire 
& Life Assur. Corporation v. La Fair, 


(Tex.Civ.App.) 294 S.W. 247. 


12. American Employers’ Ins. Co. 
v. Scott, (Tex.Civ.App.) 33 S.W.(2d) 
845; Tate v. Standard Accident Ins. 
Co., (Tex.Civ.App.) 32 S.W.(2d) 932: 
Worley v. Petroleum Casualty Co., 
(Tex.Civ.App.) 24 S.W.(2d) 756, 

13. Ass’n 


‘Texas Employers’ Ins. 


vaderidees: (Tex:Civ.App.) 1 S.W.(2d) 


14.. New Amsterdam Casualty Co. 
veg flayed, (Tex.Civ. App.) 277 S.W. 


15. Sanchez v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 51 S.W. 
(2d) 818; Southern Casualty Co. v. 
Fulkerson, (Tex.Commn.App.) 45 S. 
W.(2d) 152 [rev (Civ.App.) 30 S.W. 
(2d) 911). 


[a] All issues and parties before 
court.—When one party files suit to 
set aside award of the industrial ac- 
cident board, naming as defendants 
all other parties to award, such ac- 
tion brings all issues and parties be- 
fore the court for trial de novo, and 
cross action by one defendant to set 
aside award need not be preceded by 
named defendants giving notice of 
dissatisfaction. Sanchez vy. Texas 
Employers’ Ins. Ass’n, (Tex.Civ. App.) 
51 S.W.(2d) 818. 


16. Worley v. Petroleum Casualty 
Co., (Tex.Civ.App.) 24 .S.W.(2d) 756. 


17. Texas Employers’ Ins. Ass’n v. 
Shilling, (Tex.Commn.App.) 289 S.W. 
996 [rev on other grounds (Civ.App.) 
279 S.W. 865]; Harris v. Texas Em- 


ployers’ Ins. Ass’n, (Tex.Civ.App.) 
257 S.W. 998. 
18. Texas Employers’ Ins. Ass’n v. 


yusartls (Tex.Civ.App.) 1 S.W.(2d) 
19. Texas Employers’ Ins. Ass’n 


v. Fussell, supra. 


20. Blair v. Millers’ Indemnity Un- 
Cer Meniene, (Tex.Civ.App.) 220 S.w. 


[a] For example, where compen- 
sation claimant gave notice of refus+ 
al to accept award and brought suit 
under Vernon Civ. St. Annot. Suppl. 
(1918) art 5246—44, to set it aside, the 
notice was sufficient for the purpose 
of suit, although the industrial board 
thereafter changed the award so as 
to make it run against insurer who 
was a party to the proceeding, in- 
stead of against.a stranger, since the 
subsequent entry was merely to cor- 
rect an error of commission and re- 
lated back and became effective as of 
the date on which the original award 
was entered. Blair v. Millers’ In- 
demnity Underwriters, (Tex.Civ. 
App.) 220 S.W. 787. 


1258 [71 C.J.] 


[§ 1206] (2) Form and Requisites. The notice 
need comply only with the requirements of the appli- 
cable statutory provision relating to appeals or pro- 
ceedings to review;?1 when not so required, the no- 
tice need not show the county of which claimant was 
a resident,?? nor need proof of service be filed of 
record?* or filed or indorsed on the original -notice.** 
An informal communication indicating that an ap- 
peal is being taken has been held to be sufficient.*® 
Where the statute requires notice of appeal to be 
served by registered mail on the commission, person- 
al service on one member thereof is not sufficient.?°® 
A statute providing that the adverse party is to be 
furnished with a copy of the petition is sufficiently 
complied with by filing duplicate copies in the clerk 
of court’s office whereby the adverse party procures 
a copy.27 Failure to serve a copy of the petition on 
appeal on the adverse party after summons has been 
given has been held not to deprive the court of ju- 
risdiction.”® 


Review of arbitrator or referee. It has been held 
that so far as the statute specifies the form of notice 


of appeal from the findings of a referee in a compen- _ 
sation case, it shouldbe construed as directory rath- 


er than mandatory.?® . 


Suit to set aside award. Delivery of the requisite 
notice of dissatisfaction with the award by register- 


21. McDermott v. State Industrial 
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Bros. 171 N.¥.S. 700, 184 App.Div. 


[§§ 1206-1207 


éd mail has been held to comply with a statute re- 
quiring personal service.?° A notice to the board is 
filed within the contemplation of a statute when it is 
presented to the board.?! Service of citation on the 
adverse party after filing suit to set aside the award 
has been held to be a sufficient notice of a refusal 
to abide by the decision of the board.?? 


[§ 1207] (3) Waiver. Under the general rule 
that process or notice on appeal or error is for the 
benefit of the appellee or defendant in error and may 
be waived. by him,?* the notice required by the com- 
pensation act to be filed with the commissioner for 
the purpose of informing the adverse party of the 
appeal may be waived by such party.** An appeal 
will not be stricken off for failure to give the requir- 
ed notice of appeal where appearance has been en- 
tered by the appellee.2® Where an informal service 
of a writ of certiorari had been made and the conduct 
of respondent was such as to lead the relator to be- 
lieve that no advantage would be taken by him be- 
cause of lack of service, it has been held that the 
writ would not be dismissed for lack of service.*® 


Suit to set aside award. Where the adverse party 
files an answer and does not object to the failure of 


the party filing suit to set aside the award to give 


notice of dissatisfaction with the award, the plea to 


. the jurisdiction of the court for lack of such service 


to the adverse party on whom serv- 


Accident Commission, 215 P. 591, 107 
Or. 526; Streby v. State Industrial 
Accident Commission, (Or.) 215 P. 
586. - 


[a] Neither commission nor court 
has the power to add to the require- 
ments of the Workmen’s Compensa- 
tion Act with respect to notice of ap- 
peal. McDermott v. State Industrial 
Accident Commission, 215 P. 591, 107 
Or. 526. : - 


. 22. McDermott v. State Industrial 
Accident Commission, supra. 


: 23. Hager v. Norristown Magne- 
sia Asbestos Co., 82 Pa.Super. 349; 
Neil v. Lee Tire & Rubber Co., 3 Pa. 
Dist.&Co. 811. } 


24. McDermott v. State Industrial 
Accident Commission, 215 P. 591, 107 
Or. 526; Streby v. State Industrial 
Accident, Commission, (Or.) 215 P. 
586. 


[a] Tllustration.—Where it ap- 
pears. from the record that compensa- 
tion claimant appealing from _ the 
commission’s decision has complied 
with ‘the applicable statutory proyi- 
sion, having’ filed notice and served 
copy thereof'on the commission with- 
in sixty days’ limitation, proof of 
service being shown by admission by 
defendant’s attorney and also by affi- 
davit made by claimant’s attorney, he 
was not required to indorse proof of 
service on the original notice, as re- 
quired"by another statute. Streby v. 
State Industrial Accident. Commis- 
sion, (Or.) 215 P. 586, : 


25. Prendergast v. Berrian Bros., 
171 N.Y.S. 700, 184 App.Div. 240 [am 
171, N.Y.S. 1096). : 


[a] Letter to state industrial 
poard from insurance carrier, 
though beginning, “‘We hereby file no- 
tice of intention to appeal,” yet con- 


cluding, ‘“‘To be on the safe side I am]: 
filing this notice-of appeal,” ‘should' 


liberally be régarded as notice of 
appeal. Prendergast v. Berrian 


For later cases, developments and changes in.the law see Annotations, same title and section number. 


al-| 


240 [am 171 N.Y.S. 1096]. 


26. In re Demitro, 223 P. 238, 110 
Or. 110. 


27. Melcroft Coal Co. v. Hicks, 5 
S.W.(2d) 1049, 224 Ky. 173. 


28. Keil v. Farmers’ Irr. Dist., 229 
N.W. 898, 119 Neb. 503. 


29. Frederickson v. Burns Lum- 
ber Co., 204 N.W. 161, 163 Minn. 394. 


[a] “If indefiniteness results in 
uncertainty it is easy. enough to re- 
move the difficulty by an order re- 
quiring the desired degree 6f defini- 
tion. This should’ be done’ rather 
than applying,.the drastie procedure 
of dismissal.” Frederickson v. Burns 
Lumber” Co., 204 ‘N.W.° 161; 162, 163 
Minn. 394. f 


30. Tate v. Standard Accident Ins. 
Co., (Tex.Civ.App.) 32 S.W.(2d) 932; 
Texas Employers’ Ins. Ass’n v. Mar- 
tin, (Tex.Civ.App.) 296 S.W. 639; Att- 
na Life Ins, Co. v. Graham, (Tex.Civ. 
App.) 279 S.W. 923‘'-frev on other 
grounds (Commn.App.) 284° S.W. 931]; 
Solordnzo ‘v: ‘Texas’ Employers’ Ins. 
Ass’n, (Tex.Civ.App.) 264 S.W. 121; 
U, S.-Fidelity & Guaranty Co. v. Sum- 
mers, (Tex.Civ.App.) 262 S.W. 247; 
Hood v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.), 260 S.W. 2438, 245. 


But see Georgia Casualty Co. v. Mc-| 


Clure, (Tex.Civ.App.), 239 .S.W. 644 
[aff . (Commn.App.).-251..1S.W. 800] 
(holding that, under Vernon St. An- 
not. Suppl. [1918] art 5246—44, re- 
quiring an insurer which elects not 
to be‘ bound by the decision of the in- 
dustrial accident board to give notice 
to the employee and the board of such 
election, without préescribing the 
method by which notice must be giv- 
en, the service of the notice. by mail- 
ing it by registered letter is insuffi- 
cient). . 


“The law does not attempt to point 
out the manner in which. this personal 
notice shall =be,,served. further, than 
that it:shall be by apersonal. delivery 


ice of such notice-must be had in or- 
der to confer jurisdiction on the court 
resorted to to determine the rights of 
the parties by proceeding de novo, 
which annuls the order entered by 
the Industrial Accidént Board. The 
manner of service not being prescrib- 
ed in the statute providing for the 
notice, the application of the rule of 
reason should be sufficient to dictate 
that notice delivered to or received in 
person by the adverse party would 
be a sufficient compliance with the 
requirements of the law. We must 
assume from the provision contain- 
ing this requirement that it is not the 
shadow but the substance of a right 
that is intended by it to be followed 
and protected. Therefore, not for the 
formal ceremony attending the deliv- 
ery of the notice, but for the actual 
receipt of the notice required to be 
given to and received by the party 
adversely interested, was the statute 
enacted. We hold that the delivery 
of the notice to appellee, sent through 
registered mail by appellant, same 
having been actually delivered to ap- 
pellee in person, was the giving of 
notice by personal service within the 
meaning of said article.’ Hood v. 
Texas Employers’ ‘Ins. Ass’n, supra. 


31. Tate v. Standard Accident Ins. 
Co., (Tex.Civ.App.) 32 S.W.(2d) 932. 


32. Texas Employers’ Ins. Ass’n 
v. Fussell, (Tex.Civ.App.) 1 S.W.(2d) 
404; Employers’ Liability Assur. Cor- 
poration v.* Francis, (Tex.Civ.App.) 
300 S.W. 187; Millers’ Indemnity Un- 
derwriters vy. lane, (Tex.Civ.App.) 
241 S.W. 1085. 


33. See Appeal end Error § 1342. 


34. Mucha vy. Morris & Co.,.179 N. 
W. 500, 105 Neb. 180. 


35. Neil v. Lee Tire & Rubber Co., 
3 Pa.Dist.&Co. 811. 


36. Hichholz v.. Shaft, 208 NW. 
18, 166 Minn, 339. 


§§ 1208-1209] 


is waived.37 


[§ 1208] d. Petition or Application—(1) In Gen- 
eral. The petition or application in proceedings for 
appeal or review must present the facts on which 
the alleged error of the board or commission was 
predicated** and must show that the evidence has 
been presented to the board®® or to the inferior 
court.4° Where the grounds for appeal are set out 
by statute, the petition must allege the grounds on 
which the appeal is based*! unless it states that the 
appeal is prosecuted by authority of the statute.*? 
A. petition which merely alleges that the award is 
flagrantly against the evidence is fatally defective 
where the findings of the board, in the absence of 
fraud and mistake, are by statute final if there is any 
evidence to support the findings.4? Where the stat- 
ute provides that a petition for rehearing must be 
filed with the commission before the court has juris- 
diction to review the order of the commission, the 


petition to review must allege that the petition for’ 


rehearing had been filed with the commission.‘ A 
petition to review an award for fraud must allege 
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being brought up for review must be stated, for only 
the matters stated may be considered:** A petition 
may be amended by allegations which do not consti- 
tute a new cause of action.*7 


Certification or verification. A statute providing 
that the petition must be verified for an appeal to 
be taken is not mandatory where another statute 
states that a petition filed without verification shall 
not be dismissed if verification is made on or before 
the calling of the action for trial.4® If not required 
by statute, a certificate or affidavit is not necessary.*” 


[§ 1209] (2) Certiorari. <A petition for a writ of 
certiorari must conform to the applicable statute®° 
or rule of court,>! and must be verified when so re- 
quired.®? A writ may be issued only after the cor- 
rect procedure is complied with.®? It must be made 
returnable to the correct term of éourt.5* <A petition 
for a writ which directs that all records of previous 
claims should be certified to the Supreme Court is 
not necessarily a stipulation that the records are to 
be regarded as having been properly before the com- 


fraud in the award itself.*5 


37. Hart v. Texas Employers’ Ins. 
Ass’n, (Tex.Civ.App.) . 42 S.W.(2d) 
798: Millers’ Indemnity Underwriters 
v. Lane, (Tex.Civ.App.) 241 S.W. 1085; 
Georgia Casualty Co. v. McClure, 
(Tex.Civ.App.) 239 S.W. 644 [aff 
(Commn.App.) 251 S.W. 800]. 


[a] Rule applied.—Where the in- 
dustrial accident board made its 
award on Dec. 7, 1920, and those enti- 
tled to compensation filed their orig- 
inal petition on Dec. 10, 1920, to set 
aside the award, and defendant insur- 
er filed its original answer Dec. 26, 
1920, within the twenty days allowed 
applicants by law to give notice to it 
of their appeal from the award, de- 
fendant waived all defenses, both as 
to the manner of service of the no- 
tice and as to its sufficiency. Millers’ 
Indemnity Underwriters v. Bou- 
dreaux, (Tex.Civ.App:) 245 S.W. 1025 
[aff (Commn.App.) 261 S.W. 137, cert 
den 45 S.Ct. 128, 266 U.S. 628, 69 L. 
Ed. 426, and aff 46 S.Ct. 194, 270 U. 
S. 59, 70 L.Ed. 470]. 


38. Hawley-McIsaacs Coal Co. v. 
Grant, 32 S.W.(2d) 35, 235 Ky. 650. 


39. Hanson v. North Dakota 
Workmen’s Compensation Bureau, 218 
N.W. 215, 56 N.D. 525. 


[a] For example, a complaint by 
an injured workman failing to show 
that the workmen’s compensation bu- 
reau itself passed on additional show- 
ing of injury is demurrable. Hanson 
v. North Dakota Workmen’s Compen- 
sation Bureau, 218 N.W. 215, 56 N.D, 
525. 


[b] Petition to review order deny- 
ing rehearing should show all the 
material evidence and what matters 
were included in the application for 
rehearing. Seckels v. Department of 
Industrial Relations, 277 P. 497, 98 
Cal.App. 647. ; 


[c] Absence of specified mode of 
procedure in Workmen’s Compensa- 
tion Act for joining issues on ques- 
tions of fact on appeal to circuit court 
from final order of ‘Industrial Acci- 
dent Commission does not prevent 
fair and orderly trial of issues raised 
by appeal (Or. L. § 983), as circuit 
court may require preparation of 
complaint or paper in nature thereof 
by appellant. Butterfield v. State 
Industrial Accident Commission, 226 


‘ 


All matters which are 


mission.®> 


P. 216, 111 Or. 149, affirming judgment 
on rehearing 223 P. 941, 111 Or. 149. 


40. Hawley-McIsaacs Coal Co. v. 
Grant, 32 S.W.(2d) 35, 235 Ky. 650. 


41. Russitto y. Otis Steel Co., 12 
Ohio App. 189. 


[a] Petition which does not allege 
grounds upon which the industrial 
commission denied the right of an 
applicant to continue to participate 
in the workmen’s compensation fund, 
does not state facts sufficient to show 
the right to prosecute appeal under 
Gen. Code § 1465—90 (107 Ohio L. 
p 162), and is subject to demurrer. 
Russitto v. Otis Steel Co., 12 Ohio 
App. 189. 


42. Industrial Commission of Ohio 
v. Strassel, 11 Ohio App. 234. 


43. Harlan Wallins Coal Corpora- 
tion v. Knuckles, 10 S.W.(2d) 809, 226 
Ky. 204. { 


44, Brady v.+Industrial Commis- 
sion of Colorado, 249 P. 6, 80 Colo. 62. 


45. Porter -y. Industrial Commis- 
sion of Wisconsin, 181 N.W. 317, 173 
Wis. 267. ‘ : 


{a] Fraud in award not alleged.— 
In actions by a claimant.under the: 
workmen’s compensation act and by) 
the insured employer against the in- 
surance carrier to review the indus- 
trial commission’s order denying com- 
pensation, based on a finding that 
claimant was not an employee, allega- 
tions that insurer led plaintiffs to be- 
lieve that the contract of insurance 
recognized claimant as an employee, 
and that the eniployer in good faith 
acted on such Yepresentation and ac- 
cepted the policy on the ground that 
it included him as an employee, do 
not show right to relief on the ground 
that the award was obtained by fraud. 
Porter vi Industrial Commission of 
Wisconsin, 181 N.W. 317, 173 Wis. 267. 


46. Harding v. Imperial Printing 
rer aaeree Co., 123 A, 559, 45 RI. 


[a] For example, where claimant 
for compensation under the work- 
men’s compensation act did not, in 
his reasons of appeal, complain of 
that portion of the decree which made 
an award for loss of wages, he failed 
to bring up for review the question of 


interest on amounts awarded for loss 
of wages. Harding v. Imperial Print- 
vote Finishine Co:, 123 A. 559, 45 R. 


47. Harloff v. Merwin, 
913, 172 Wis. 30. 


48. Junior Oil Co. v. Byrd, 264 S. 
W. 846, 204 Ky. 375. 


' 48. Craver v. Gillespie, 86 So. 730, 
148 La. 182. 


50. Department of Water & Pow- 
er of City of Los Angeles yv. Indus- 


trial Accident Commission of Cali- 
fornia, (Cal.App.) 24 P.(2d) 866. 


51. Pettit v.. Industrial Accident 
Commission of California, 192 P. 109, 
48 Cal.App. 472. 


[a] Rule applied.—A petition for 
certiorari to review an order of the 
industrial accident commission on the 
ground of want of evidence to war- 
rant a finding as to disability, not 
stating the material evidence relative 
to such point,’as required by Supreme 
Court Rules, rule 26 subd 4 (183. P. 
viii), will be denied. Pettit vy. Indus- 
trial Accident Commission of Cali- 
fornia, 192 P. 109, 48 Cal.App. 472: 


52. Department of Water & Power 
of City of Los Angeles v. Industrial 
Accident Commission of California, 
(Cal.App.) 24 P.(2d) 866. 


53. Moweaqua Coal Min. &! Mfe. 


177 N.W. 


‘Co. v. Industrial Commission, 153 N. 


E. 678, 322,11. 408, 


[a] Writ issued without author- 
ity.—Under a statute expressly pro- 
viding that a writ of certiorari could 
not be issued ‘until a receipt show- 
ing payment of the probable cost of 
the ‘record -had been shown to the 
clerk of court, an issuance of a writ 
by the clerk in the absence of the 
receipt was held to have been with- 
out authority. Moweaqua Coal Min. 
& Mfg. Co. v. Industrial Commission 
153 N.E. 678, 322 Tll. 403. , 


,04 Levy v, Industrial tommis- 
sion, 178 N.E. 370, 346 Ill. 49 ee 


[a] Writs returnable to wrong 
term are a nullity. Levy v. Indus- 
Ne 178 N.E. 370, 346 


55. Spencer v. Industrial Commis- 
sion, (Utah) 20 P.(2d) 618. 
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[§ 1210] (3) Suit To Set Aside Award. The pe- 
tition in a suit to set aside an award must state a 
cause of action®® and must allege the facts which 
are prerequisite to the exercise of jurisdiction by the 
Accordingly, dependent, of course, on 
whether the employee or employer or insurer is bring- 
ing the suit, the petition must allege a compensable 
injury;°® that the employer was a subscriber under 
the act,®® unless lability of defendant is not depend- 
ent thereon ;°° that timely notice of the injury was 
given to insurer or employer,®! or good cause for fail- 


ecourt.57 


56. Southern Casualty Co. v. Fulk- 
erson, (Tex.Civ.App.) 30 S.W.(2d) 911 
[rev on other grounds (Commn.App.) 
45 S.W.(2d) 152]. 


[a] Cause of action held stated.— 
New Amsterdam Casualty Co. v. 
Humphrey, 47 F.(2d) 57; Southern 
Surety Co. v. Weaver, (Tex.Commn. 
App.) 273 S.W. 838 [aff (Civ.App.) 
260 S.W. 622]; U.S. Fidelity & Guar- 
anty Co. v. Summers, (Tex.Civ.App.) 
262 S.W. 247. 


[b] Cause of action not stated.— 
Where, in an insurer’s action against 
the employee and another insurer to 
set aside an award of the industrial 
accident board, no liability against 
the defendant insurer was shown, it 
was held that the defendant insur- 
er’s demurrer should have been sus- 


tained. Southern Casualty Co. v. 
Fulkerson, (Tex.Civ.App.) 30 S.W. 
(2d) 911 [rev on other grounds 


(Commn.App.) 45 S.W.(2d) 152]. 


57. Petroleum Casualty Co. v. 
Crow, (Tex.Civ.App.) 16 S.W.(2d) 
917; Texas Indemnity Ins. Co. v. 
Pemberton, (sex.Civy.App.) 9 S.W. 


(2a) 65; Texas Employers’ Ins. Ass’n 
v. Rodgers, (Tex.Civ.App.) 284 S.W. 
968; Texas Employers’ Ins. Ass’n v. 
Jimenez, (Tex.Civ.App.) 267 S.W. 752. 


{a] Jurisdiction must affirma- 
tively appear.—Jurisdiction of the 
court in which it is sought to set 
aside an award of the industrial 
board must affirmatively appear and 
eannot be based on a presumption. 
Travelers’ Ins. Co. v. Peters, (Tex. 
Commn.App.) 14 S.W.(2d) 1007 [rev 
on other grounds (Civ.App.) 3 S.W. 
(2d) 568, and set aside on reh 
(Commn.App.) 17 S.W.(2d) 457, addi- 
tional reh den (Commn.App.) 18 S.W. 
(2d) 590]. 

[b] Question of jurisdiction of pe- 
tition to set aside an award by the in- 
dustrial accident board is for the 


court. Texas Employers’ Ins. Ass’n 
v. Rodgers, (Tex.Civ.App.) 284 S.W. 
968. 

[c] Pleading held sufficient.—(1) 


A petition for compensation, alleging 
plaintiff's employment to do work 
jin Texas and a stipulation that the 
employer became a subscriber for in- 
surance under the Texas statute and 
that the claim was prosecuted in Tex- 
as, conclusively established that 
plaintiff came within the Texas law. 
American Mut. Liability Ins. Co. v. 
McCaffrey, 37 F.(2d) 870 [aff 32 F. 
(2d) 791 (cert den 50 S.Ct. 354, 281 
U.S. 751, 74 L.Ed. 1162)].. (2) Where 
the record showed that proper appli- 
eation for compensation was made, 
that the board rendered a final 
award, that proper notices were giv- 
en, and that the petitioner lodged 
with the clerk of the proper court a 
paper containing all the necessary 
statements required by law to be 
made therein, the petition was held 
sufficient. Jago v. Indemnity Ins, Co. 
of North America, 36 S.W.(2d) 980, 
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filed ;°* 


120 Tex. 204 [rev (Civ.App.) 12 S.W. 
(2d) 817]. (8) An injured employee’s 
petition to set aside an award of the 
industrial accident board and to re- 
cover compensation under the Em- 
ployers’ Liability Act (Vernon Civ. 
St. Annot. Suppl. [1918] arts 5246—1 
to 5246—91), alleging that the em- 
ployer was a subscriber under the 
act, and was a member of the defend- 
ant insurance association, that the 
employee had suffered total perma- 
nent incapacity as a result of an in- 
jury, and was entitled to compensa- 
tion at a specified rate, that the in- 
dustrial accident board had made a 
final decision. andSthat the employee 
had given notice of his unwillingness 
to abide by such decision, and con- 
taining a copy of the board’s deci- 
sion and notice of the employee’s re- 
fusal to abide by the decision, and 
insurer’s answer joining in the pray- 
er that the decision of the board be 
set aside, was held to give the court 
jurisdiction of the question of the 
employee’s right to compensation. 
Texas Employers’ Ins. Ass’n v. Pierce, 
(Tex.Civ.App.) 254 S.W. 1019. 


58. Indemnity Ins. Co. of North 
America v. Jones, (Tex.Civ.App.) 299 
S.W. 674; Texas Employers’ Ins. 
Ass’n v. Jimenez, (Tex.Civ.App.) 267 
S.W.. 752. 


59. Texas Employers’ 
v. Jimenez, supra. 


60. U. S. Fidelity & Guaranty Co. 
Siu: hoes (Tex.Civ.App.) 262 S.W. 


[a] Suit against employer’s insur- 
er.—Failure of the petition to allege 
that the employer had the sufficient 
number of employees to authorize it 
to become a subscriber under Work- 
men’s Compensation Act (Vernon Civ. 
St. Annot. Suppl. [1918] arts 5246—1 
to 5246—91) did not render it insuffi- 
cient in stating a cause of action 
against insurer, whose liability does 
not depend on whether the employ- 
er is authorized to be a subscriber 
under ‘the act but was based on the 
contract of insurance. U. S. Fidelity 
& Guaranty Co. v. Summers, (Tex.Civ. 
App.) 262 S.W. 247. 


61. Maryland Casualty Co. v. Ov- 
erstreet, (Tex.Civ.App.) 42 S.W.(2d) 
160 [rev on other grounds (Commn. 
App.) 61 S.W.(2d) 810]; Globe In- 
demnity Co. v. McClurg, (Tex.Civ. 
App.) 38 S.W.(2d) 125; Casualty Re- 
eciprocai Exchange vy. Underwood, 
(Tex.Civ.App.) 33 S.W.(2d) 585; Tex- 
as Employers’ Ins. Ass’n v. Schoeppel, 
(Tex.Civ.App.) 10 S.W.(2d) 405; Tex- 
as Employers’ Ins. Ass’n v. Wright, 
(Tex.Civ.App.) 297 S.W. 764 [mod 
on other grounds (Commn.App.) 4 
S.W.(2d) 31, motion den (Commn. 
App.) 7 S.W.(2d) 72]; Texas Em- 
ployers’ Ins. Ass’n v. Nelson, (Tex. 
Civ.App.)} 292 S.W..651;.Texas Em- 
ployers’ Ins. Ass’n v. Jimenez, (Tex. 
Civ.App.) 267 S.W. 752; Millers’ In- 
demnity Underwriters. v. Hughes, 
(Fex.Civ.App.) 256 S.W. 334. 
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statutory limitation of time.®? 
state the amount of the claim before the board or 
describe the award so that the court may determine 
whether it has jurisdiction;®® although it is not neces- 


\ 
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ure to give timely notice ;®? that a timely claim for 
compensation was made,** or reasons for delay in fil- 
ing the claim;** that there has been a final ruling 
or decision by the board;** that the petitioner has 
given notice to the adverse party and the board that 
he is dissatisfied with the ruling and that suit will be 
and that suit was commenced within the 


The petition must 


[a] Forms of allegations held suf- 
ficient.—(1) An allegation that notice 
of injury was ‘‘duly and in due form” 
filed was held to allege filing within 
the prescribed time. Employers’ Lia- 
bility Assur, Corporation yv. Francis, 
(Tex.Civ.App.) 300 S.W. 137. (2) In 
a suit against a Texas employers’ in- 
surance association under Texas Em- 
ployers’ Liability Act of 1913 (Ver- 
non’s Sayles Civ. St. Annot. [1914] 
arts 5246h—5246zzzz), an allegation 
in the petition that notice of injury 
had been given the employer and in- 
surance association ‘‘in due time” 
was equivalent to an allegation that 
it was given ‘as soon as practica- 
ble,” as required. Texas Employers’ 


Ins. Ass’n v. Mummey, (Tex.Civ. 
App.) 200 S.W. 251. 
[b] Petition Sufficient.—Texas 


Employers’ Ins. Ass’n v. Lovett, (Tex. 
Civ.App.) 19 S.W.(2d) 397. 


623. Texas Employers’ Ins. Ass’n 
v. Clark, \‘Tex.Civ.App.) 23 S.W.(2d) 
405; Texas Employers’ Ins. Ass’n v. 
Martin, (Tex.Civ.App.) 296 S.W. 639. 


63. Maryland Casualty Co. v. Ov- 
erstreet, (Tex.Civ.Arp.) 42 S.W.(2d) 
160 [rev on other grounds (Commn. 
App.) 61 S.W.(2d) 810]; Texas Em- 
ployers’ Ins Ass’n v. Schoeppel, (Tex. 
Civ.App.) 10 S.W.(2d) 405; Texas Em- 
ployers’ Ins. Ass’n v. Schoeppel, (Tex. 
Civ.App.) 297 S.W. 764 [mod on other 
grounds (Commn.App.) 4 S.W.(2d) 
31, motion den (Commn.App.) 7 S.W. 


(2d) 72}; Texas Employers’ Ins. 
Ass’n v. Nelson, (Tex.Civ.App.) 292 
S.W. 651; Millers’ Indemnity Under- 


writers v. Hughes, (Tex.Civ.App.) 256 
S.W. 334; Georgia Casualty Co. v. 
Ward, : (Tex.Civ.App.) 220 S.W. 380 
[mod on other grounds (Civ.App.) 
221 S.W. 298]. 


64. Texas Employers’ Ins. Ass’n v. 
Clarks (Tex.Civ.App.) 23 S.W.(2d) 
65. Texas Employers’ Ins. Ass’n v. 


Wright, (Tex.Civ.App.) 297-S.W. 764 
[mod on other grounds (Commn.App.) 
4 S.W.(2d) 31, motion den (Commun. 
App.) 7 S.W.(2d) 72]; Houston Pack- 
ing Co. v. Mason, (Tex.Civ.App.) 286 
S.W. 862; Texas Employers’ Ins. 
Ass’n v. Nunamaker, (Tex.Civ.App.) 
267 S.W. 749. 


66. Casualty Reciprocal Exchange 
v. Underwood, (Tex.Civ.App.) 33 S.W. 
(2d) 585; Texas Employers’ Ins. Ass’n 
v. Shoemake, (Tex.Civ.App.) 21 S.W. 
(2d) 583; Texas Employers’ Ins. 
Ass'n v. Nelson, (Tex.Civ.App.} 292 
S.W. 651; Houston Packing Co. v. Ma- 
son, (Tex.Civ.App.) 286 S.W. 862. 


[a] Allegation..heid sufficient.— 


.Stephenson v. Ass@ciated Employers’ 


Reciprocal, 
67. Texas Employers’ Ins. Ass’n v. 
Nelson, (Tex.Civ.App.) 292 S.W. 651. 
68. Travelers’ Ins. Co. v. Peters, 


(Tex.Commn.App.). 14 S.W.(2d) 1007 
[rev on other grounds (Civ.App.) 3 


(Tex.Civ.App.) 266 S.W. 


For later cases, developwerts and changes in the law see Annotations, same title and section number. 
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sary that it be specifically alleged in the petition if 
the award is exhibited to the court,®® or if it may 
be inferred from the character of the injuries’® or 
from other allegations.7! As a general rule the aver- 
age weekly wage of the employee must be pleaded 
under the applicable statutory provision or facts 
must be stated excusing the failure to do so.7? It is 
necessary to allege that the injury occurred in the 
county of venue,‘ but where insurer has alleged that 
it does not know the county in which the injury oce- 
curred, it has been held that the petition is not sub- 
ject to a general demurrer but only to a plea in abate- 


S.W.(2d) 568, and set aside on reh 
(Commn.App.) 17 S.W.(2d) 457, ad- 
ditional reh den (Commn.App.) 18 S. 
W.(2d) 590]; Texas Indemnity Ins. 
Co. v. Beal, (Tex.Civ-App.) 35 S.W. 
(2d) 1054 [rev on other grounds 
(Commn.App.) 55 S.W.(2d) 801]; Tex- 
as Employers’ Ins. Ass’n v. Nunamak- 
er, (Tex.Civ.App.) 278 S.W. 889; Far- 
ris v. U. S. Fidelity & Guaranty Co., 
(Tex.Civ.App.) 251 S.W. 612. 


69. Texas Indemnity Ins. Co. v. 
Davis, (Tex.Civ.App.) 32 S.W.(2d) 
240. 


Texas Employers’ Ins. Ass’n v. 
Finney, (Tex.Civ.App.) 45 S.W.(2d) 
298; American Employers’ Ins. Co. v. 
Scott, (Tex.Civ.App.) 33 S.W.(2d) 845; 
Home Life & Accident Co. v. Jordan, 
(Tex.Civ.App.) 231 S.W. 802. 


71. Travelers’ Ins. Co. v. Peters, 
(Tex.Commn.App.) 17 S.W.(2d) 457 
fon reh setting aside (Commn.App.) 
14 S.W.(2d) 1007, rev (Civ.App.) 3 S. 
W.(2d) 568, and additional reh den 
(Commn.App.) 18 S.W.(2d) 590]; Tex- 
as Employers’ Ins. Ass’n v. Varner, 
(Tex.Civ.App.) 20 S.W.(2d) 334. 


72. Hartford Accident & Indemnity 
Co. v. Leigh, (Tex.Civ.App.) 57 S.W. 
(2d) 605; Indemnity Ins. Co. of North 
America v. Jago, (Tex.Civ.App.) 49 S. 
W.(2d) 943; Commercial Standard Ins. 
Co. v. De Hart, (Tex.Civ.App.) 47 S.W. 
(2d) 898; Traders’ & General Ins. Co. 
v. Rouse, (Tex.Civ.App.) 39 S.W.(2d) 
80; Globe Indemnity Co. v. McClurg, 
(Tex.Civ.App.) 38 S.W.(2d) 125. 


[a] Pleading held _ sufficient.— 
Davies v. Texas Employers’ Ins. 
Ass'n, (Tex.Commn.App.) 16 S.W.(2d) 
524 [rev (Civ.App.) 6 S.W.(2d) 792, 
motion overr (Commn.App.) 29 S.W. 
(2a) 987]; Texas Employers’ Ins. 
Ass’n v. Arnold, (Tex.Civ.App.) 57 S. 


W.(2d) 954; Indemnity Ins. Co. of 
North America v. Bailey, (Tex.Civ. 
App.) 50 S.W.(2d) 484; Southern 


Surety Co. v. Eppler, (Tex.Civ.App.) 


26 S.W.(2d) 697. 


73. Great American Indemnity Co. 
v. Essary, (Tex.Civ.App.) 57 S.W.(2d) 
891; Petroleum Casualty Co. v. Crow, 
(Tex.Civ.App.) 16 S.W.(2d) 917. 


74, Associated Indemnity Corpora- 
tion v. Poteet, (Tex.Civ.App.) 48 S.W. 
(2d) 663. 


75. Texas Employers’ Ins. Ass'n v. 
Perry, (Tex.Civ.App.) 35 S.W.(2d) 
1087; Texas Employers’ Ins. Ass’n v. 
Adcock, (Tex.Civ.App.) 27 S.W.(2d) 
363; Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Civ.App.) 271 S.W. 633. 


{a] Allegations held not necessari- 
ly broader than mere amplification of 
injuries set out in a claim filed with 
the accident board. Texas Employers’ 
Ins. Ass’n v. Perry, (Tex.Civ.App.) 35 
S.W.(2d) 1087. 


76. U.S. Fidelity & Guaranty Co. 
v. Pogue, (Tex.Civ.App.) 21 S.W.(2d) 
43. 


77. Texas mployers’ Ins. Ass’n v. 
Heuer, (Tex.CivApp.) 10 S.W.(2d) 
756 [reh den (Civ.App.) 11 S.W.(2d) 
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intendment.7* 


566]; Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 3 S.W.(2d) 568 [rev 
(Commn.App.) 14 S.W.(2d) 1007, set 
aside on reh (Commn.App.) 17 S.W. 
42d) 457, additional reh den (Commn. 
App.) 18 S.W.(2d) 590). And see 
eases infra this note. 


[a] Petition not excepted to will 
be given the benefit of every_reason- 
able intendment. Petroleum Casualty 
Co. v. Seale, (Tex.Civ.App.) 4 S.W. 
(2d) 90 [rev on other grounds 
(Commn.App.) 13 S.W.(2d) 364]. 


{[b] Rule applied.—(1) Where a 
copy of the award has been made a 
part of the record, a failure to allege 
notice of injury and claim for com- 
pensation is not improper. Maryland 
Casualty Co. v. Overstreet, (Tex.Civ. 
App.) 42 S.W.(2d) 160 [rev on other 
grounds (Commn.App.) 61 S.W.(2d) 
810]. (2) Ina petition to set aside 
an award, allegations of jurisdictional 
facts with an allegation that respond- 
ents claimed compensation, together 
with allegations of respondents that 
they claimed and were awarded com- 
pensation, was held, as against gen- 
eral demurrer, to show compliance 
with the statute regarding filing claim. 
Texas Employers’ Ins. Ass’n v. Lovett, 
(Tex.Civ.App.) 19 S.W.(2d) 397. (3) 
A. widow’s petition for compensation 
for her husband’s death was held not 
demurrable because it failed to show 
that she sued as feme sole or was 
joined by her husband where the only 
reasonable intendment was that she 
was a surviving widow and that she 
brought suit in that capacity. Trav- 
elers’ Ins. Co. v. Peters, (Tex.Civ. 
App.) 3 S.W.(2d) 568 [rev (Commn. 
App.) 14 S.W.(2d) 1007, set aside on 
reh (Commn.App.) 17 S.W.(2d) 457, 
additional reh den (Commn.App.) 
18 S.W.(2d) 590]. (4) Where a rea- 
sonable inference from the allegations 
of the petition in a compensation case 
was that death naturally resulted 
from injury, a special averment to 
that effect was held unnecessary. 
Travelers’ Ins. Co. vy. Peters, supra. 
(5) Assuming that an allegation of 
accident is necessary where facts 
stated in the petition for compensa- 
tion for a workman’s death showed 
that the injury was accidental, no ex- 
press allegation to that effect was 
necessary. Travelers’ Ins. Co. v. Pet- 
ers, supra. (6) An allegation that an 
injured workman claimed compensa- 
tion before the industrial board is 
broad enough, as against general de- 
murrer, to show compliance with the 
statute respecting notice and filing of 
claim. Davies v. Texas Employers’ 
Ins. Ass'n, (Tex.Commn.App.) 16 S.W. 
(2a) 524 [rev (Civ.App.) 6 S.W.(2d) 
792, motion overr (Commn.App.) 29 S. 
W.(2d) 987]. (7) An allegation in a 
compensation claimant’s petition that 
insurer paid ‘“‘some compensation” 
raised a reasonable intendent that 
timety notice of injury was given, 
making the petition good against gen- 
eral demurrer. Globe Indemnity Co. 
v. M@Clurg, (Tex.€iv.App.) 38 S.W. 
(2d) 125. (8) The court had juris- 
diction, although the injured employee 


claim that was presented to the board.7% 
need not set forth in haec verba or by copy the claim 
made to the board and the award rendered,’® nor, if 
jurisdiction is otherwise shown, need he file the 
award with the clerk;*° in fact, pleading a favorable 
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ment.74 A claimant may in his petition by proper . 
allegations amplify or make more specific injuries 
only generally described in the claim to the board,*® 
and he may include the results of such injuries.’® 
Matters necessary to be pleaded need not be specifi- 
cally alleged if they may be inferred by reasonable 
The petition must be for the same 


Claimant 


failed to allege that he made a claim 
for compensation within six months 
after receipt of injuries, where such 
could be inferred by reasonable in- 
tendment. Southern Surety Co. v. 
Eppler, (Tex.Civ.App.) 26 S.W.(2d) 
697. (9) A petition alleging that the 
employee was injured in the course 
of employment was held not demurra- 
ble for not alleging that the injury 
“arose out of’? employment. Indem- 
nity Ins. Co. of North America v. 
Jago, (Tex.Civ.App.) 49 S.W.(2d) 943. 
(10) A petition alleging that the em- 
ployee was injured in the course of 
employment was held not demurrable 
for not alleging that deceased was 
working in the usual course of the 
trade of his employer. Indemnity Ins. 
Co. of North America v. Jago, supra. 
(11) Claimant’s failure to allege that 
notice of appeal was given, or appeal 
was ever taken from the compensa- 
tion award, as and when required by 
law, was not fatal, where it could be 
inferred by reasonable intendment. 
Zurich General Accident & Liability 
Ins. Co. v. Thompson, (Tex.Civ.App.) 
19 S.W.(2d) 158. (12) Claimant’s al- 
legations describing in outline the 
condition of total permanent incapac- 
ity were held sufficient as to the na- 
ture, extent, and duration of such in- 
capacity, as against general demurrer. 
Texas Employers’ Ins. Ass’n v. Arnold, 
(Tex.Civ.App.) 57 S.W.(2d) 954. (13) 
A. petition, in a suit to set aside an 
award in insurer’s favor denying lia- 
bility for the death of a servant un- 
der the Workmen’s Compensation Act 
(Vernon Civ. St. Annot. Suppl. [1918] 
arts 5246—1 to 5246—91), was held, 
as against objection first raised on ap- 
peal, sufficiently to allege that the em- 
ployer was a subscriber under the 
compensation act and that defendant 
was the insurer of such employer at 
the time of the servant’s death. Mil- 
lers’ Indemnity Underwriters. v. 
Boudreaux, (Tex.Civ.App.) 245 S.W. 
1025 faff (Commn.App.) 261 S.W. 137. 
cert den 45 S.Ct. 128, 266 U.S. 628, 69 
L.ifid. 426, and aff 46 S.Ct. 194, 270 
U.S. 59, 70 L.Ed. 470}. 


78. Stratton v. Guif Casualty Co., 
(Tex.Civ.App.) 53 S.W.(2d) 518. 


[a] Naming different employer.— 
One cannot obtain a compensation 
award as an employee of one person 
and sue as the employee of another. 
White v. U. S. Fidelity & Guaranty 
Co., (Tex.Civ.App.) 45 S.W.(2d) 756; 
Griffith v. Associated Employers’ 
Reciprocal, (Tex.Civ.App.) 10 S.W. 
(2d) 129. 


[b] Amended petition, setting up 
new compensation claim, filed after 
20-day period, is not within court’s 
jurisdiction. Stratton v. Gulf Cas- 
ualty Co., 53 S.W.(2d) 518. 


79. Texas Indemnity Ins. Co. v. 
Pe rapae (Tex.Civ.App.) 52 S.W.(2d) 


80. Casualty Reciprocal Exchange 
v. Stephens, (Tex.Commn.App.) 45 S. 
W.(2d) 143 [aff (Civ.App.) 35 S.W. 
(2d) 180]; TexaS Employers’ Ins. 
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award or attaching a copy of the award to the peti- 
tion in support of the allegations as an exhibit for 
the jury to read has been held error,*! but a deserip- 
tion of the award has been held properly included.*? 
One with a right to compensation must plead that 
right to be entitled to recover’? and must show the 
basis of that right.*4 


Allegations unnecessary. The petitioner need not 
go further in the pleadings than is required by the 
compensation act.°5 The petition need not allege 
negligence of the employer,®* facts which are deter- 
mined by statute,*? defensive matter,’® or that the 
injuries were accidental.®® An insurer need not al- 
lege that the person sustaining the injury was not an 
employee within the act.°° An employee injured in 
another state need not allege that he filed no com- 
pensation claim or did not pursue a remedy in the 
courts of that state.°t 


Hernia.°? Under a statute which provides specif- 
ically for recovery of compensation for hernia, the 
specific facts fully disclosing the nature of the injury 
within the particular provision must be pleaded.®? 
Claimant may plead that he was willing to. undergo 
an operation and defendant refused to have it per- 
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formed.®* An allegation that the hernia operation 
of the employee was unsuccessful is sufficient as a 
predicate for compensation.®® 


Amendment of petition. A petition may be 
amended by allegations which do not constitute a 
new cause of action.®® 


Errors in petition. An erroneous indorsement of a 
party’s name on the petition would not render filing 
thereof for appeal a nullity but it is an irregularity 
correctable by the trial court.®? A difference in the 
date of the injury alleged in the petition and that 
stated in the award is immaterial where the employee 
has suffered only one injury.®® 


x 

[§ 1211] (4) Review of Arbitrator or Referee. 
Formality in a claim or petition for review of a de- 
cision of an arbitrator or arbitration committee is 
usually not required.°® Where by statute the com- 
mission has power to review on its own motion an 
award of a referee, the fact that a petition to re- 
view a referee’s award was signed by an individual 
without stating for whom he acted was held to be 


|.ummaterial and not to make the award void.! 


[§ 1212] (5) Appeal from Award of Commission- 


Ass'n v. Eubanks, (Tex.Civ.App.) 294/(2d) 160 [rev on other grounds;Clark, (Tex.Civ.App.) 238 S.W.(2d) 
S.W. 905. : (Commn.App.) 61 S.W.(2d) 810]. 405, 

81. Texas Employers’ Ins. Ass’n v. [a] Method of computing damages, [a] Amended petition held suffi- 
Phillips, (Tex.Civ.App.) 62 S.W.(2d) | being determined by a compensation | cient.—Texas Employers’ Ins. Ass’n v. 


313; Indemnity Ins. Co. of North 
America v. Garsee, (Tex.Civ.App.) 54 


statute, need not be pleaded. 
land Casualty Co. v. Overstreet, (Tex. 
Civ.App.) 42 S.W.(2d) 160 [rev on 


Evans, 298 S.W. 517, 
{answer to certified .questions con- 
formed to (Civ.App.) 2 S.W.(2d) 566]; 


Mary- LPT PoTexseuts 


S.W.(2d) 81 i. 


82. Hebert v. New Amsterdam Cas- 
ualty Co., (Tex.Commn.App.) 3 S.W. 
(2d) 425 [den reh (Commn.App.) 1 S. 
W.(2d) 608]. 


83. Sanchez v. Texas Employers’ 
ae Ass’n, (Tex.Civ.App.) 51 S.W.(2d) 
818. 


[a] Deceased employee’s child who 
failed to plead and prove that she was 
entitled to one fourth of compensation 
under the Compensation Law was held 
not entitled to recover. Sanchez v. 
Texas Employers’ Ins. Ass’n,’ (Tex. 
Civ.App.) 51 S.W.(2d) 818. 


84. Casualty Reciprocal Exchange 
v. Alessandro, (Tex.Civ.App.) 34.S.W. 
(2d) 636; Southern Surety Co. v. 
Inabnit, (Tex.Civ.App.) 1 S.W.(2d) 
412. 


[a] Relationship to deceased em- 
ployee.—A cross petition of a sole de- 
pendent seeking compensation for the 
death of an employee was held subject 
to general demurrer, where it failed to 
aliege any relationship to deceased 
employee required under the compen- 
sation act. Casualty Reciprocal Ex- 
change v. Alessandro, (Tex.Civ.App.) 
34 S.W.(2d) 636. ; 


[b] Petition by receiver to recov- 
er compensation as an individual from 
insurer was held insufficient where it 
did not allege receipt of salary as an 
employee. Southern Surety Co. v. 
ee (Tex.Civ.App.) 1 -S.W.(2d) 
412. 


85. Travelers’ Ins. Co. v. Peters, 
(Tex.Commn.App.) 14 S.W.(€2d) 1007 
[rev on other grounds (Civ.App.) 3 S. 
W.(2da) 568, set aside on reh (Commn. 
App.) 17 S.W.(2d) 457, additional reh 
den (Commn.App.) 18 S.W.(2d) 590]. 


86. Southern Surety Co. v. Weaver, 
(Tex.Commn.App.) 273 S.W. 838 [aff 
(Civ.App.) 260 S.W. 622]. 


87. Maryland Casualty 
Overstreet, (Tex.Civ.App.) 


Co. Vv. 
42 S.W. 


other grounds (Commn.App.) 61 S.W. 
(2d) 810]. 


88. Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 280 S.W. 310. 


[a] For example, a petition for 
compensation was held not demurra- 
ble for failure to negative abandon- 
ment of an injured husband by claim- 
ant wife. Travelers’ Ins. Co. v. Pet- 
ers, (Tex.Civ.App.) 280 S.W. 310. 


89. Travelers’ Ins. Co. v. Peters, 


(Tex.Civ.App.) 3 S.W.(2d) 568 [rev. 


(Commn.App.) 14 S.W.(2d) 1007, set 
aside on reh (Commn.App.) 17 S.W. 
(2d) 457, additional reh den (Commn. 
App.) 18 S.W.(2d) 590]. 


90. Galloway v. Lumbermen’s. In- 
demnity Exch., (Tex.Commn.App.) 238 


a 646 [aff (Civ.App.) 227 S.w. 
[a] Reason for rule.-—The burden 


is on the party claiming compensation 
to prove that he is an employee with- 
in the act. Galloway v. Lumbermen’s 
Indemnity Exch., (Tex-Commn.App.) 
tts pb 646 [aff (Civ.App.) 227 S.W. 


91. Security Union Ins. Co. y. Gul- 
lett, (Tex.Civ.App.) 36 S.W.(2d) 1085. 


92. As compersable injury see su- 
pra §§ 373, 374. 


93. Ellis .v. U. S. Fidelity & Guar- 
anty Co., (Tex.Civ.App.) 6 S.W.(2d) 
811; Indemnity Ins. Co. of North 
America vy. Jones, (Tex.Civ.App.) 299 
S.W. 674. x 


94. Texas Employers’ Ins. Ass’n v. 
Neatherlin, (Tex.Commn.App.) 48 S. 
W.(2d): 967 [aff (Civ.App.) 31 S.W. 
(2d) 673]; Columbia Casualty Co. v. 
Ray, (Tex.Civ.App.) 5 S.W.(2d) 230. 


95. Texas Indemnity Ins. Co. -v. 
Holloway, (Tex.Civ.App.) 30 S.W. (2a) 
71 [aff (Commn.App.) 40 S.W.(2d) 


96. Texas Employers’ Ins. Ass’n vy. 


Hayden v. Consolidated Underwriters, 
(Tex.Civ.App.) 40 S.W.(2d) 167; U.S. 
Fidelity & Guaranty Co. v. Morgan, 
(Tex.Civ.App.) 18 S.W.(2d) 810. 


97. Ocean Accident & Guaranty 
Corporation v. May, (Tex.Commn. 
App.) 15 S.W.(2d) 594 [rev on other 
grounds (Civ.App.) 6 S.W.(2d) 803]. 


_ 98. Security Union Casualty: Co. v. 
By a (Tex.Civ.App.) 295 S.-W. 


99. Benton Coal Mining Co. v. In- 
dustrial Commission, 151 N.E. 520, 321 
Ill. 208; Jones v. St. Joseph Iron 
Works, 180 N.W. 374, 212 Mich. 174. 


[a] Request for information as to 
procedure.—After the board of arbi- 
tration has denied compensation to 
an employee, his letter, written to the 
industrial accident board, requesting 
blanks and information as to proce- 
dure, since he desired to appeal, is a 
sufficient claim for review under 
Comp. L. (1915) § 5461, as amended 
by Pub.-Acts (1919) No. 64, which re- 
quires the claim to be filed within 
seven days, but requires no formality 
in the claim.* Jones v. St. Joseph Iron 
Works, 180 N.W. 374, 212 Mich. 174. 


[b] Request for copy of evidence. 
—A petition for a review signed by 
a party with a request for a copy of 
evidence of the stenographic report 
is sufficient to give the industrial com- 
mission jurisdiction. Benton Coal 
Mining Co. v. Industrial Commission, 
151 N.E. 520, 321 Ill. 208. 


[c] Letter written by claimant’s 
attorneys making known to the indus- 
trial commission that claimant was 
asking a review, and filed in time, was 
held sufficient to give jurisdiction to 
the commission. Benton Coal Mining 
Co. v. Industrial Commission, 151 N 
E. 520, 321 Ill. 208. 


1. Industrial Commission of Colo- 
eae Nan eae Estate, 267 P. 791, 84 
olo. 19. 


For later cases, fevelopments and changes in the law see Annotations, same title and section number. 
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er. In an appeal from an award of the compensation 
commissioner the grounds of the appeal must be stat- 
ed.2 A mere invitation to the superior court to 
ignore the commissioner’s findings and to retry the 
ultimate issues upon an independent examination of 
the transcript of evidence cannot be considered.? 
Motions to correct the finding of the compensation 
commissioner, and to have evidence taken before him 
certified by him and made a part of the record, should 
be presented to him, and not to the superior court to 
which appeal is taken from the award, and in the 
event of the denial of such motions error based there- 
on should be incorporated in the reasons of appeal 
filed in the superior court.* 


{[§ 1213] e. Answer or Return, When the case on 
review is heard on the record as eertified by the 


board and no new evidence may be introduced, no | 


answer to the petition is necessary,® and the statu- 
tory provisions regarding the time for filing the an- 
swer are not mandatory. An amendment to the 
pleadings in the answer is a matter within the sound 
diseretion of the court.7. If a petition for a writ of 


error or the accompanying abstract is incorrect or 


incomplete, respondent should reply to the petition 
and file an additional abstract when given that priv- 
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Return to writ of certiorari. A return to a writ of 
certiorari commanding the industrial board to cer- 
tify to the court a complete record of proceedings 
whereby the board had commuted compensation to a 
lump sum, on claimant’s petition therefor, must show 
what notice of the proceedings was given the‘ em- 
ployer, and must contain the testimony upon which 
the board’s decision was based, in order that the em- 
ployer may not be deprived of its right to a judicial 
review of the proceedings.® A statute requiring a 
return of the commission’s proceedings to be review- 
ed by certiorari by the secretary of the commission 
to the clerk of the supreme court within a certain 
period of time has been held merely directory rather 
than mandatory.?° 


Suit to set aside award. The answer in a suit to 
set aside an award should support the award,*? al- 
though a general denial of petitioner’s allegations 
may be a sufficient pleading,!? or the employer or 
insurer may plead an accord and satisfaction.'* It 
is not improper for appellee to plead affirmatively 
by way of a cross action against appellant.14 If 
all the jurisdictional allegations are made by appel- 
lant it is not necessary for appellee to repeat them 
in his answer.1® In an employee’s suit it is not error 


ilege by a rule of the court.® 


2. Greenwood v. Luby, 135 A. 578, 
105 Conn. 398, 51 A.L.R. 14438. 


3. Rainey v. Tunnel Coal Co., 105 
A. 333, 93 Conn. 90. 


[a] Where reasons of appeal do 
not ask for correction or omission of 
some specific finding as to a sub- 
sidiary fact, or an addition of a ma- 
terial fact, not found, reasons of ap- 
peal alleging that the evidence was 
insufficient to warrant the commis- 
sioner in finding, etc., do not present 
any assignable reasons of appeal, 
Rainey v. Tunnel Coal Co., 105 A. 
333, 93 Conn. 90. 


4 Atwood v. Connecticut Light & 
Power Co., 112 A. 269, 95 Conn. 669. 


5. Muncy v. Muncy, 45 S.W.(2d) 
1034, 242 Ky. 190. 


6 Muncy v. Muncy, supra. 


[a] Striking answer to a petition 
for review of a compensation award, 
because filed more than fifteen days 
after summons was served, was held 
an abuse of discretion, under the 
facts. Muncy v. Muncy, 45 S.W.(2d) 
1034, 242 Ky. 190. 


Time for proceedings generally see 
supra § 1196. 


7. Hepner v. Department of Labor 
and Industries of State of Washing- 
ton, 250 P. 461, 141 Wash. 55. 


[a] Amendment held properly re- 
fused.—Permission to the department 
of labor to amend pleadings in the 
answer so as to deny injury instead 
of admitting it was held properly re- 
fused. Hepner v. Department of 
Labor and Industries of State of 
Washington, 250 P. 461, 141 Wash. 
55. 


8. Sesser Coal Co. v. Industrial 
Commission, 129 N.E. 536, 296 Ill. 11. 


9. Tazewell Coal Co. v. Industrial 
Commission, 123 N.E. 28, 287-Ill. 465. 


10. Hedquist v. Peter Sundquist & 
Co., 227 N.W. 856, 857, 178 Minn. 524. 


“Tt certainly was not the intention 
of the Legislature, after prescribing 
with some care and detail for a re- 
view of decisions of the Industrial 


for the court to strike out the defense of accord and 


Commission by certiorari to this 
court, to leave it open to the secretary 
of the commission to oust the court 
of jurisdiction by failure to make a 
return within the time specified.” 
Hedquist v. Peter Sundquist & Co., 
supra. 


11. Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Zobal, (Tex.Civ.App.) 21 S. 
W.(2d) 698. 


[a] Failure to allege average wa- 
ges.—An answer alleging that the de- 
ceased employee worked for two 
months, without alleging the average 
wages of other employees of the same 
class did not support the award. Em- 
ployers’ Liability Assur. Corporation, 
Limited, of London, England, v. Zobal, 
(Tex.Civ.App.) 21 S.W.(2d) 698. 


[b] Allegation of compensation in- 
surance held sufficient.—In a suit 
by an insurer against an employee to 
set aside an award of compensation, 
an answer alleging that plaintiff at 
the time of the injury had insured de- 
fendant’s employer against liabilities 
for personal injuries to employees, 
and that it undertook for a valuable 
consideration to pay all damages for 
personal injuries received by such em- 
ployees, and that it subrogated itself 
to all rights and liabilities under the 
employers’ liability act (Vernon's 
Sayles Civ. St. Annot. (1914) arts 
5246h-5246zzzz), was 
charge that insurer had insured the 
employer at the date of the injury. 
Millers’ Indemnity Underwriters v. 
Heller, (Tex.Civ.App.) 253 S.W. 853. 


12. Commercial Standard Ins. Co. 
v. Noack, (Tex.Commn.App.) 62 S.W. 
(2d) 72 [rev on other grounds (Civ. 
App.) 45 S.W.(2d) 798]. pate: 


' [a] For example a compensation 
insurer’s general denial of an injured 
employee’s allegations was sufficient 
to. raise questions whether the em- 
ployee was suffering from,heart trou- 
ble and his injuries resulted solely 
therefrom. Commercial Standard Ins. 
Co. v. Noack, (Tex.Commn.App.) 62 S. 
W.(2d) 72 [rev on other grounds (Civ. 
App.) 45 S.W.(2d) 798]. 


13. Texas Employers’ Ins. Ass’n vy. 


sufficient to 


Adcock, (Tex.Civ.App.) 52 S.W.(2d) 
781 (holding accord and satisfaction 
not shown). 


14. Texas Employers’ Ins. Ass’n v. 
eon ak (Tex.Civ.App.) 61 S.W.(2d) 


[a] Rule applied.—An injured em- 
ployee, answering insurer’s petition to 
set aside a compensation award, could 
plead cause of action to recover lump- 
sum compensation for total, perma- 
nent incapacity by cross action and 
allege for jurisdictional purposes that 
the award was final. Texas Employ- 
ers’ Ins. Ass’n v. Howard, (Tex.Civ. 
App.) 61 S.W.(2d) 132. 


[b] Allegations in cross action 
held sufficient.—Employers’ Liability 
Assur. Corporation v. Butler, (Tex. 
Civ.App.) 20 S.W.(2d) 209. 


15. Employers’ Indemnity Corpo- 
ration v. Felter, (Tex.Civ.App.) 264 S. 
W. 1387 [rev (Commn.App.) 277 S.W. 
376]; Western Indemnity Co. v. Toen- 
nis, (Tex.Civ.App.) 250 S.W. 1098. 


[a] Tlustrations.—(1). In a suit 
by an indemnity company te set aside 
an award of compensation by indus- 
trial accident board, a petition alleg- 
ing that.the board claimed or asserted 
jurisdiction and entered its final rul- 
ing and award was held sufficiently to 
plead proceedings before the board so 
as to make it unnecessary for claim- 
ants to plead the same facts in answer 
except on the question of delay for 
more than six months after death in 
giving board notice of claim. Em- 
ployers’ Indemnity Corporation v. Fel- 
ter, (Tex.Civ.App.) 264 S.W. 137 [rev 
on other grounds (Commn.App.) 277 
S.W. 3876]. (2) Where the petition in 
a suit by the insurer to set aside 
an award of the industrial accident 
board for the death of an employee al- 
leged that the board docketed a claim 
for compensation ‘and alleged: facts 
showing that the claim was filed with 
the board within six months after the 
accident as required by Complete St. 
art 5246—43, the failure of the answer 
to allege that the claim was filed with- 
in six months did not render it sub- 
ject to demurrer. “Western Indemnity 
Co. v. Toennis, (Tex.Civ.App.) 350 S. 
Ww. 1098. 5 
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satisfaction of the award, for until the employee ac- 
cepts the award he has the right to refuse it and ap- 
peal,t® 


[§ 1214] f. Reply. Where the answer of the com- 
mission to a petition for certiorari to review an or- 
der of the commission shows that the findings of 
which petitioner complains are sufficiently support- 
ed by the evidence, the petition will be denied in the 
absence of a reply by petitioner.'? 


[§ 1215] g. Process; Writ. When provided by 
statute, an action is not commenced until summons 
to the adverse party has been issued.1® Under stat- 
utes so providing the clerks of district courts must 
immediately issue summons upon a proper petition on 
appeal from an award being filed,'® and no precipe 
therefor need first be filed where not expressly or 
impliedly required.2° Where claimant files notice 
of appeal from the award and files a petition on ap- 
peal in the district court as required by statute, it 
has been held that the failure or delay of the court 
officers to issue summons without contributing fault 
on the part of appellant does not deprive him of his 
right of review.?* 
summons the process must be made out, properly at- 
tested, and delivered to the proper officer to be exe- 
euted and served as by law required.2? Where a 
mistake is made in the date of the return and an- 
swer days of a summons issued on appeal from the 
award, of the compensation commissioner, the same 
may be amended by the district court even after 
objections to the jurisdiction of the court are pend- 
ing, based upon that particular defect.?* 


Writ. When expressly so required by statute, a 
precipe in due form must be filed with the clerk of 
the circuit court before a writ of certiorari to review 
an award may be issued,** and service must be had 
on the adverse party by scire facias or written no- 
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To constitute the issuance..ef~. 


[§§ 1213-1217 


tice.25 Where the employer has filed in time his 
precipe for writ of certiorari and scire facias as re- 
quired by the act, the court can thereafter issue alias 
writs to replace those lost before service on the com- 
mission or adverse party, although there is no ex- 
press statutory provision authorizing alias writs.*° 


[§ 1216] h. Undertaking To Pay Award; Bond. 
A statute which requires an employer or insurer who 
files an action to review an award to execute a writ- 
ten undertaking that he will pay the amount of the 
award or act in accordance with the further order of 
the commission after the appeal shall have been de- 
cided is jurisdictional,?7 and the proceedings will be 
dismissed if it is not complied with.2® The commis- 
sion need not file an undertaking on appeal where the 
state is by statute exempted from furnishing bond or 
undertaking.2® When the compensation act so pro- 
vides, an appeal bond need not be furnished by ei- 
ther employer or employee.*° 


[§ 1217] 10. Effect of Institution or Perfection of 
Procecdings for Review. After proceedings for re- 
view or appeal are taken from a decision or award of 
the industrial board or commission, the board or 
commission ordinarily ceases to have further juris- 
diction over the controversy pending the appeal,** 
and it cannot consider new evidence presented on a 
petition for rehearing,*®? and further testimony can- 
not be taken before it.23 Any order made by the 
commission while a petition for review is pending 
is a nullity. There is authority, however, holding 
that the commission has power after an appeal to 
open the proceedings and take further testimony?* 
although it is not required to do so.°® If the court 
remands the case to the board, it then becomes re- 
invested with jurisdiction to take such steps as may 
be directed by the judgment or order of the court or 
otherwise authorized by law.** Pending appeal, the 


16. Texas Employers’ Ins. Ass’n;writ. Oriental Laundry Co. v. Indus- |has attached, the commission has no 
v. Adcock, (Tex.Civ.App.) 27 S.W.(2d) | trial Commission, 127 N.E. 676, 293]more control over the centroversy 
263: Tl). 539. tet ee ed Diets litigant in court. 

; +h + y e statute the commission is 

17. Western Indemnity Co. v. In- 25. Smith-Lohr Coal Mining Co. v. pound, to:abide ‘by ithe; jadement mud 


dustrial Accident Commission of Cali- 
fornia, 192 P. 109, 48 Cal.App. 472. 
18. Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524. 
19. McIntosh v. Standard Oil Co., 
236 N.W. 152, 121 Neb. 92. 


20. McIntosh v. Standard Oil Co., 
supra. 


[a] “Civil causes,” within a stat- 
ute providing for the issuance of sum- 


mons on appeal in compensation cases, | 


does not necessarily imply civil causes 
in a district court. McIntosh _v. 
Standard Oil Co., 236 N.W. 152, 121 
Neb. 92. ; 

21. McIntosh v. Standard Oil Co., 
supra. 

22. 
supra. 

23. Keil v. Farmers’ Irr. Dist., 229 
N.W. 898, 119 Neb. 503. 

24. Louisville & N. R. Co. v. In- 
dustrial Board of Illinois, 118 N.E. 
483, 282 Ill. 136; Smith-Lohr Coal 
Mining Co. v. Industrial Board of Illi- 
nois, 116 N.E. 656, 279 Ill. 88. 

[a] Suit for writ of certiorari is 
begun by filing the precipe for the 


McIntosh v. Standard Oil Co., 


Industrial Board of Illinois, 116 N.E. 
656, 279 Ill. 88. 


26. Oriental Laundry Co. v. Indus- 
eee ant hed a 127 N.E. 676, 293 


27. Blake v. Smock, 13 P.(2d) 118, 
158 Okl. 204; Tidal Oil Co. v. State In- 
dustrial Commission, 282 P. 359, 140 
OkKl. 5. 


2s. Blake v. Smock, 13 P.(2d) 113, 
158 Okl. 204; Tidal Oil Co. v. State 
Industrial Commission, 282 P. 359, 140 
Okl. 5. 


29. 
dent Commission, 12 P.(2d) 322, 
Or. 146. 


30. Craver v. Gillespie, 86 So. 730, 
148 La. 182. 


31. Beronio v. Industrial Accident 
Commission, 260 P. 1104, 86 Cal.App. 
588; Farmer Motor Co. v. Smith, 60 
S.W.(2d) 929, 249 Ky. 445; Hailey-Ola 
Coal Co. v. State Industrial Commis- 
sion, 251 P. 1040, 123 Okl. 64; Scruggs 
Bros. & Bill Garage v. State Industrial 
Commission, 221 P. 470, 94 Okl. 187; 
Maroulas v. State Industrial Accident 
Commission, 244 P. 317, 318, 117 Or. 
406. crip 4 


“When the jurisdiction of the court 


Goss v. State Industrial as 
14 


order of the court.” Maroulas v. 
State Industrial Accident Commission, 
supra. 


32. Beronio v. Industrial Accident 
eee aoe 260 P. 1104, 86 Cal.App. 


33. Nathan v. Parks, 164 A. 179, 
164 Md. 117. 


34, Hailey-Ola Coal Co. v. State 
Industrial Commission, 251 P. 1040, 
123 Okl. 64; Scruggs Bros. & Bill 
Garage v. State Industrial Commis- 
sion, 221 P. 470, 94 Okl. 187. 


35. In re Behrens, 176 N.Y.S. 28, 
188 App.Div. 66. 


36. Beach v. Velzy, 201 N.Y.S. 679, 
206 App.Div. 563 [rev on other 
grounds 143 N.B. 805, 238 N.Y. 100]. 


{a] Refusal to open justified.— 
After an award was made and appeal 
taken in a workmen’s compensation 
proceeding, it was héld that the indus- 
trial board was justified in refusing to 
open the case. Beach v. Velzy, 201 
N.Y.S. 679, 206 App.Div. 563 [rev on 
eae grounds 143 N.E. 805, 238 N.Y. 


37. Farmer Motor Co. v. Smith, 60 
S.W.(2d) 929, 249 Ky. 445. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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case may be submitted for arbitration ;°* the appeal 
should not be dismissed for submission of the claim 
to arbitration but the award of the arbitrators, if 
valid, should be, incorporated in the judgment.°® A 
writ of error to review an award does not vacate the 
award pending decision,*® and the award should be 
treated as made of the date of its entry by the com- 
mission.*+ 


Appeal from commissioner. As a general rule the 
commissioner cannot modify the award or make a 
change in his decision, at least without notice to the 
parties, after an appeal is taken,*? but under a stat- 
ute which provides that the compensation commis- 
sioner shall retain jurisdiction over awards for any 
proper action thereon during the whole compensa- 
tion period applicable to the injury in question, it has 
been held that an appeal from the finding and award 
of the commissioner does not deprive him of juris- 
diction thereafter to act on a motion to reopen the 
award.*3 | 


Suit to set aside award. Suit in the proper court 
to set aside an award of the industrial board sus- 
pends such award** and its subject matter is there- 
by withdrawn from the board and from all courts ex- 
cept the one in which the suit is brought.4° After 
the transfer of the controversy to the court the board 
has the right to correct clerical errors either of omis- 
sion or commission, however, when such errors are 
manifest from the record of the proceedings,*® or 
the board may award for subsequent expenses which 
were not ineluded in the claim or the award first 
made.*? The mere filing of notice of an intention not 
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to abide by the award does not deprive the board of 
jurisdiction.** 


[§ 1218] 11. Supersedeas or Stay. The granting 
of a supersedeas of the decree pending an appeal 
is, under some statutes, discretionary and not re- 
viewable.*® Under some statutes an appeal from an 
award of the commission operates as a supersedeas 
without giving bond if the employer has complied 
with the provisions of the act respecting insurance.°° 
An undertaking executed by a surety as a superse- 
deas bond upon an appeal from a judgment against 
an insurer conditioned as a bond to pay the amount 
of the judgment obligates the surety to pay the judg- 
ment and not merely the costs and damages,®! even 
though plaintiff bas gained an advantage to which he 
may not have been entitled under the terms of the 
statute,°? or although the judgment was payable in 
weekly installments which were paid until and after 
the judgment was affirmed and the case remanded.** 
After a writ of error is made a supersedeas and the 
case brought to the supreme court, the circuit court is 
without jurisdiction to enter any order in the case 
whatever.°* Where claimant in compensation pro- 
ceedings has gone back to work and is working pend- 
ing determination of an appeal from a judgment sus- 
taining an award of permanent compensation, the in- 
surance carrier may be entitled to a stay pending 
determination of the decision on appeal.®> 


[§ 1219] 12. Record*—a. In General. The pro- 
ceeding for compensation being purely statutory,*® 
the statute controls as to what constitutes the rec- 
ord,®? and matters to be shown by, or filed with, the 


38. Maroulas v. State Industrial 
Accident Commission, 244 P. 317, 117 
Or. 406; Holst v. State Industrial Ac- 
eae Commission, 244 P. 319, 117 Or. 


{a] Delegation of functions.—This 
is not a delegation of the commis- 
sion’s functions because it no longer 
has any control over the controversy 
in any way different from the control 
any other litigant has over a case 
pending in court. Maroulas v. State 
Industrial Accident Commission, 244 
P. 317, 117 Or. 406. 


[b] Employee requesting arbitra- 
tion, after appeal from commission 
cannot repudiate agreement as unau- 
thorized. Maroulas v. State Indus- 
trial Accident Commission, 244 P. 317, 
117 Or. 406. 


39. Holst v. State Industrial Acci- 
gent Commission, 244 P. 319, 117 Or. 


40. Big Muddy Coal & Iron Co. v. 
Industrial Commission, 124 N.E. 564, 
289 Ill. 515. 


41. Big Muddy Coal & Iron Co. v. 
Industrial Commission, supra. 


42. Clingingsmith v. Jackson Dairy 
Co., 211 N.W. 413, 202 Iowa 773. 


43. Wysocki v. Bradley & Hubbard 
Co., 154 A. 431, 113 Conn. 170. 


44. Maryland Casualty Co. v. 
Latham, 41 F.(2d) 312; Mingus v. 
Wadley, 285 S.W. 1084, 115 Tex. 551; 
Texas Employers’ Ins. Ass’n_ v. 
Neatherlin, (Tex.Commn.App.) 48 S. 
W.(2d) 967 [aff (Civ.App.) 31 S.W. 
(2d) 673]; Federal Surety Co. v. Jet- 
ton, (Tex.Commn.App.) 44 S.W.(2d) 
923 [mod on other grounds (Civ.App.) 
29 S.W.(2d) 534]; Fidelity Union Cas- 


{71 C. J.—80] 


ualty Co. v. Klatt, (Tex.Civ.App.) 47 
S.W.(2d) 417; Maryland Casualty Co. 
v. Baker, (Tex.Civ.App.) 277 S.W. 204. 


45. Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551; Federal Surety Co. 
v. Jetton, (Tex.Commn.App.) 44 S.W. 
(2d) 923 [mod on other grounds (Civ. 
App.) 29 S.W.(2d) 534]. 


{a] For example, after an award 


against two surety companies, the 
perfected appeal by one of them, 
wherein the other intervened, and 


claimant filed an answer and cross 

action, was held to give the district 

court jurisdiction of the claim and all 

parties interested. Maryland Casual- 

a oe Baker, (Tex.Civ.App.) 277 S. 
. 204. 


[b] Jurisdiction of whole matter 
is transferred to the court trying the 
suit. Texas Employers’ Ins. Ass’n v. 
Neatherlin, (Tex.Commn.App.) 48 S. 
W.(2d) 967 [aff (Civ.App.) 31 S.W. 
(2d) 673]. 


46. Blair v. Millers’ Indemnity 
Underwriters, (Tex.Civ.App.) 220 S.W. 
787. 


47. Security Union Casualty Co. v. 
Peer Oil Corporation, (Tex.Civ.App.) 1 
S.W.(2d) 1109. 


48. Millers’ Indemnity Underwrit- 
ers v. Hayes, (Tex.Commn.App.) 240 
S.W. 904 [aff (Civ.App.) 230 S.W. 
833]; American Employers’ Ins. Co. v. 
Scott, (Tex.Civ.App.) 33 S.W.(2d) 845. 


49. Dempsey’s Case, 120 N.®. 75, 
230 Mass. 583; Massachusetts Bond- 
ing, etc, Co. v. Peloquin, 113 N.E. 
574, 225 Mass. 30. 


50. City of Macon v. Whittington, 
154 S.E. 139, 170 Ga. 612. 


51. Carlson v. American Fidelity 


Co., 182 N.W. 985, 149 Minn. 114. 


[a] Rule applied. — Where the 
surety executed a supersedeas bond 
and the insurer against whom judg- 
ment was recovered became insolvent, 
it was held that the surety was liable 
for the part of the judgment which 
remained unpaid. Carlson v. Ameri- 
can Fidelity Co., 182 N.W. 985, 149 
Minn. 114, 


52. Carlson v. American Fidelity 
Co., supra. 


53. Carlson v. American Fidelity 
Co., supra. 


54. O. W. Rosenthal Co. v. Indus- 
Hi gant amon: 125 N.EB. 250, 290 


{a] Amendment of judgment.—A 
question as to whether the circuit 
court erred in not amending its judg- 
ment to conform to an amendment of 
an award by the industrial commis- 
sion after the issuance of a writ of 
error made a supersedeas, cannot be 
considered by the circuit court. O. 
W. Rosenthal Co. v. Industrial Com- 
mission, 125 N.B. 250, 290 Ill. 323. 


55. John Thompson Grocery Co. v. 
Industrial Commission of Colorado, 
271 P. 1115, 84 Colo. 542. 


56. See supra § 715. 


57. See cases infra this note, 
[a] In Missouri (1) matters, pro- 
ceedings, and evidence before the 


compensation commission constitute 
a record of the circuit court on ap- 
peal in compensation proceedings. 
Waterman v. Chicago Bridge & Iron 
Works, 41 S.W.(2d) 575, 328 Mo. 688; 
Higgins v. Heine Boiler Co., 41 S.W. 
(2d) 565, 328 Mo. 493. (2) Each and 
every part of the files of the compen- 
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record.®§ 
under some statutes.°® 


should appear in the reecord.®° 


the commissioner’s certificate.®? 


sation commission is a part of the 
record required to be enrolled and 
preserved for review, and is equally 
available to the court on appeal along 
with other parts of the record to de- 
termine what transpired before the 
commission. Brocco v. May Depart- 
ont Stores Co., (App.) 55 S.W.(2d) 


[b] In Ohio testimony taken be- 
fore the common pleas court on ap- 
peal from the industrial commission’s 
rejection of an employee’s claim was 
held not technically before the court 
because not allowed as a part of the 
record by the trial judge. Colbert v. 
Industrial Commission of Ohio, 182 
N.E. 330, 42 Ohio App. 544. 


[ec] In Oklahoma the record upon 
which the cause must be determined 
in the supreme court is a certified 
copy of the award or decision of the 
commission attached to the petition 
of complainant, and the pleadings 
filed, if any, by defendant to the pe- 
tition and the industrial commission. 
McAlester Colliery Co. v. State Indus- 
raat Commission, 204 P. 630, 85 Okl. 


[a] In Pennsylvania a compensa- 
tion referee is an officer of the work- 
men’s compensation board, with de- 
fined powers, and his records belong to 
the files of the court, and, on appeal, 
are before it for review, within limi- 
tations of the Workmen’s Compensa- 
tion Act of June 2, 1915. McCauley 
v. Imperial Woolen Co., 104 A. 617, 
261 Pa. 312. 


{e] In Virginia (1) a transcript of 
the proceedings before the commis- 
sioner, furnished by claimants under 
the compensation act, is no part of 
the record and will not be examined; 
papers and documents, whatever their 
character, unless made part of the 
record, cannot be considered, and 
should not be mingled with other pa- 
pers properly before the court. 
O’Boyle v. Parker-Young Co., 112 A. 
385, 95 Vt. 58. (2) Exhibits and a 
copy of the testimony taken before 
the deputy commissioner constitute 
no part of the record on appeal from 
an award of the commission. Stone- 
ga Coke & Coal Co. v. Sutherland, 118 
S.B. 133, 136 Va. 489. (3) Opinions 
of members of the commission are not 
part of the record from which find- 
ings of fact may be ascertained, but 
may be made part of the record in 
order to give the court the benefit of 
their views. Vanzant v. Southern 
Bending Co., 129 S.E. 268, 143 Va. 244. 


58. See cases infra this note. 


[a] Matters necessary or proper to 
be included in, or filed with, record.— 
(1) Jurisdictional facts. T. J. Forsch- 
ner & Co. v. Industrial Board of Illi- 
nois, 115 N.B. 912, 278 Ill. 99; Indian 
Territory Illuminating Oil Co. v. Ray, 
5 P.(2d) 383, 153 Okl. 163; Petroleum 
Casualty Co. v. Webb, (Tex.Civ.App.) 
54 S.W.(2d) 1066. (2) Facts excus- 
ing failure to give notice of claim to 


If some evidence is set out which sup- 
ports the court’s findings that is all that is required 
Under other statutes all the 
evidence received and considered by the commission 
On appeal from the 
commissioner’s refusal to open an award for newly 
discovered evidence, the record must contain both the 
former evidence and the new evidence.*! 
ceeding under the workmen’s compensation statutes, 
the record may show that formal findings of fact 
were taken as supplemented by facts embodied in 
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In a pro- 


[§§ 1219-1220. 


[§ 1220] b. Bill of Exceptions—(1) Necessity. 
It has been held that a bill of exceptions is unnec- 
essary in review of a compensation case®* if evidence 
supporting the findings is set out;** but where the 
evidence is not set out,®® or if it is insisted that 
there was no evidence offered or admitted in sup- 
port of the trial judge’s statement of facts and con- 
clusions,®® or if the facts recited in such statement 
of facts and conclusions are too meager to inform the 
court of review in respect of the entire circumstane- 
es having relation to the point in contest,*? a bill of 


exceptions is necessary. In the absence of a bill of 


employer within time limited by stat- 
ute. Keystone Lime & Stone Co. v. 
Kabat, 121 A. 484, 142 Md. 562. (3) 
Medical report considered by the 
commission. Industrial Commission 
of Ohio v. Link, 171 N.E. 99, 122 Ohio 


St. 181 [mod 170 N.E. 594, 34 Ohio 
App. 174]. (4) Notes of the testimo- 
ny. Washco v. Wyoming Seminary, 


&8 Pa.Super. 470. But see McCauley 
v. Imperial Woolen Co., 104 A. 617, 
261 Pa. 312 (decided prior to amend- 
ment of June 26, 1919 [P. L. p 642]). 
(5) Deposition which was identified 
and received in evidence before arbi- 
tration committeeand industrial com- 
missioner, and was certified as a part 
of-the record te the court, although it 
does not appear to have been “read” 
in evidence. Webb vy. Ilowa-Nebraska 
Coal Co., 200 N.W. 225, 198 Iowa 776. 
(6) Statement of findings of fact, rul- 
ings of law, award, and any other 
matter pertinent to the issue. Hardy 
Burlingham Mining Co. v. Hurt, 38 
S.W.(2d) 460, 2388 Ky. 589. (7) Facts 
upon which an increased award is 
based. Dowling v. Church E. Gates 
& Co., 170 N.E. 511, 253 N.Y. 108. (8) 
Final action or order of board or com- 
mission. American Bituminous Coal 
Co. v. Ponder, 15-S.W.(2d) 507, 228 
Ky. 776; Industrial Commission v. 
Hogle, 140 N.E. 612, 108 Ohio St. 363. 


[b] Matters which need not be in- 
cluded in record.—(1) Opinion of com- 
mission. Industrial Commission of 
Colorado v. Lockard, 9 P.(2d) 286, 90 
Colo. 333. (2) Findings of fact mere- 
ly evidentiary in character. Leilich 
v. Chevrolet Motor Co., 40 S.W.(2d) 
601, 328 Mo. 112. 


[c] Fulfillment of requirement of 
act as to presentation of certified 
copies of order or decision of the 
board to the superior court is a con- 
dition precedent to the jurisdiction of 
the court. Olson’s Case, 142 N.E. 808, 
247 Mass. 570; Sciola’s Case, 128 N.E. 
666, 236 Mass. 407. 


[d] Record may contain report of 
hearsay evidence properly received 
and considered by the commission. 
Waddell George’s Creek Coal Co. v. 
Chisholm, 161 A. 276, 163 Ind. 49. 


[e] Employee is entitled to have 
entire record relied on by the com- 
mission brought to the court for re- 
view, although his purpose may be 
to attack part of the record as in- 
competent. Spencer v. Industrial 
Commission, (Utah) 20 P.(2d) 618. 


{f] No part of evidence should be 
certified by the commissioner to the 
superior court except to correct a 
finding when reasons of appeal assign 
as error an omission of some specific 
finding as to a subsidiary fact or ad- 
dition of a material fact not found, 
or when it appears necessary to do so 
to protect substantial rights of par- 
ties not represented by counsel. 
Leszezymski v. Andrew Radel Oyster 
Co., 129 A. 539, 102 Conn: 511. 


[g] Agreement of parties that 


copies of report of physician appoint- 
ed by the board, which the compensa- 
tion insurer sought to introduce on 
the hearing beforesthe full board, had 
been furnished to the employee and 
the insurer, may bé considered in con- 
nection with the insurer’s appeal. 
eee Case, 136 N.E. 125, 242 Mass. 


{h] Motion to strike from record.— 
(1) In certiorari proceeding to review 
award of compensation for fotal dis- 
ability, refusal to strike from record 
exhibits consisting of plaintiff’s tes- 
timony, his petition, and award in pri- 
or proceedings, was held not error. 
Klum v. Lutes-Sinclair Co., 210 N.W. 
251, 236 Mich. 100: (2) Where in the 
record there was no minute entry of 
the court which showed that an 
amendment to an answer setting up 
as a defense that failure to give the 
notice required by the workmen’s 
compensation act was ordered made, 
but the recital in the final judgment 
showed that the amended answer was 
considered by the court in determin- 
ing the case, a motion to strike the 
amended answer from the record 
must be overruled, ‘and the defense 
treated as properly presented by the 
record. Patten Hvutel Co. vy. Milner, 
238 S.W. 75, 145 Tenn. 632. 


{i] Statement in record of law, 
facts, and conclusions, as determined 
by the judge, has been held in facie, 
a substantial and sufficient compli- 
ance with Workmen’s Compensation 
Act § 28, requiring such statement on 
review by certiorari. Ex parte Sloss- 
Sheffield Steel & Iron Co., 92 So. 458, 
207 Ala. 219. 


{i] Although statute requires that 
award of commission be accompanied 
with a statement of findings of fact 
upon which it is made, it is not nec- 
essary, even where no such findings 
of fact accompany the reward, to re- 
mand a case if the facts disclosed by 
the record are undisputed. Employ- 
ers’ Liability Assur. Corporation v. 
Mont womerys 165 S.E. 9038, 45 Ga.App. 

34. 


59. Ex parte National Pipe °& 
Foundry Co., 105 So. 693, 213 Aja. 605. 


60. Doehler Die Castings Co. v. Mc- 
Neely, 152 N.E. 792, 21 Ohio App. 148. 


61. Gonirenki v. American Steel & 
Wire Co., 187 A. 26, 106 Conn. 1. 


62. Barber v. Estey Organ Co., 135 
As lial OOF Vitenias 


63. Crescent Coal Co. v. Simmons, 
116 So. 512, 217 Ala. 367. 


64. Ex parte National Pipe & 
ey Co., 1053%So. 698, 213° Ala. 


65. Crescent Coal Co. v. Simmons, 
116.So. 512, 217 Ala. 367. 


66. Ex parte Woodward Iron Co., 
99 So. 97, 211 Ala. 74. 


67. Ex parte Woodward Iron Co., 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1220-1225] 


exceptions the findings of the trial court as to facts 
are conclusive.®§ 


[§ 1221] (2) Propriety. On certiorari in com- 
pensation proceedings a bill of exceptions is al- 
lowed as part of the record®® to present for re- 
view the rulings of the trial court,’° not for the 
purpose of passing upon the weight of the evidence,’ 
but to determine whether there is any evidence sup- 
porting the finding of the court.7? Thus the ques- 
tion whether the employee’s death was caused by 
aecident within the meaning of the compensation 
law may be presented by bill of exceptions setting 
out the evidence before the trial court.7% If the 
findings of fact are mere conclusions, a bill of excep- 
tions is permissible.74 When the judge has not com- 
plied with the mandatory requirements of the stat- 
ute as to setting out a full and fair statement of 
the facts, the aggrieved party is entitled to a bill 
of exceptions for the purpose of getting the facts 
before the court.7> A bill has been held not al- 
lowable for the review of errors in the admission 
of evidence.*® 


{§ 1222] (3) Sufficiency. Mere incorporation of 
a finding of fact in the record on certiorari does 
not zonstitute it a bill of exceptions,’? and this is 
particularly true when it is not presented to, and 
signed by, the trial judge as a bill of exceptions’® 
and is treated by appellant’s counsel, not as a bill 
of exceptions, but as a part of the finding of facts.*° 
The bill of exceptions should not contain any more 
of the evidence and other proceedings on the trial 
than is material to the questions to be raised.®° 


[§ 1223] (4) Settlement. Where the court has 


68. Ex parte Sloss-Sheffield Steel 
& Iron Co., 101 So. 608, 212 Ala. 3. 


69. Hardisty v. Woodward [Iron 
Co., 107 So. 837, 214 Ala. 256. 
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parte Sloss-Sheffield Steel & Iron Co., 
92 So. 458, 207 Ala. 219. 


84. Rockwood Alabama Stone Co. 
v. Lawler, 135 So. 569, 223 Ala. 336; 
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no continuing jurisdiction over the award, a bill of . 
exceptions must be settled with reference to the 
term at which the order is made. 


[§ 1224] (5) When Bill Considered.*? Review 
by certiorari may be aided or illustrated by a bill of 
exceptions,®* but the bill of exceptions will not be 
considered to find the weight of the testimony** 
but simply to see whether there is any evidence or 
reasonable inferences to support the facts found by 
the court.°5 If it is contended that no evidence 
was admitted supporting the findings*® or if the find- 
ings of fact are too meager or omissive to inform 
the court of review in respect of the entire cireum- 
stances having relation to the point in contest, the 
bill of exceptions will be considered along with the 
statement of facts;*7 but if the findings of fact and 
statement of the evidence comply with the compen- 
sation act, recourse to the bill of exceptions is un- 
necessary.°& 


[§ 1225] c. Abstract. On motion to correct a 
finding, the compensation commissioner has the 
duty to go through the transcript of evidence and 
certify excerpts essential to the motion,’® but he 
may certify entire evidence where essential parts 
cannot be separated from the whole.®® The denial 
of a motion to direct the commissioner to certify 
evidence material on a motion {o correct a finding 
and award is error.®1 The time for filing the ab- 
stract is regulated by statute,°? but an appeal will 
not be dismissed on the ground that the abstract of 
the record was filed after the expiration of the 
time allowed by statute where the terms of the 
statute are ambiguous.?8 


ceased employee, a minor, and as to 
his contributions to claimants, his 
parents, and that a relation of partial 
dependency existed between deceased 
and his parents, entitling them to 


70. Ex parte Woodward Iron Co., 
102 So. 103, 212 Ala. 220. 


71. Hardisty v. Woodward Iron 
Cos4107 So. 887, 214. Ala. 256. 


72. WHardisty v. Woodward Iron 
Co., supra. 

73. Great Atlantic & Pacific Tea 
Co. v. Davis, 148 So. 309, 226 Ala. 
626. 

74 Rockwood Alabama Stone Co. 
v. Lawler, 135 So. 569, 223 Ala. 336. 


75. Alabama Concrete Pipe Co. v. 
Berry, 146 So. 271, 226 Ala. 204. 


76. Ex parte Woodward Iron Co., 
99 So. 649, 211 Ala. 111. 


77. Summit Coal Co. 
107 So. 905, 214 Ala. 332. 


78. Summit Coal Co. v. Walker, 
supra. 


79. 
supra. 


80. Coyle v. Howell, Fields & God- 
dard, 238 N.Y.S. 588, 228 App.Div. 388 
{foll Greenberg v. Sunlight Electric 
Co., 255 N.Y¥.S. 931]. 


81. Hanley v. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232. 


82. Right of court to determine 
existence of evidence to support find- 
ing see infra § 1267. 


83. Woodward Iron Co. v. Dean, 
117 So. 52, 217 Ala. 530, 60 A.L.R. 536; 
Ex parte Big Four Coal Mining Co., 
104 So. 764, 213 Ala. 305; Ex parte 
Shaw, 97 So. 694, 210 Ala. 185; Ex 


v. Walker, 


Summit Coal Co. v. Walker, 


a ‘Teme eres ri ary Coal Co., 105] some compensation for his death, 
; , : 7 were sufficient to comply with Work- 
85. Rockwood Alabama Stone Co.| men’s Compensation Act §§ 21, 28, and 


v. Lawler, 135 So. 569, 223 Ala. 336; 
Morgan-Hill Paving Co. v. Stewart, 
126 So. 116, 220 Ala, 480; Gulf States 
Steel Co. v. Witherspoon, 106 So. 900, 
214 Ala, 130; Ex parte Cahaba Coal 
Co., 105 So. 648, 213 Ala. 596. 


86. Woodward Iron Co. vy. Vines, 
116 So. 514, 217 Ala. 369. 


87. Rockwood Alabama Stone Co. 
v. Lawler, 135 So. 569, 223 Ala. 336; 
Woodward Iron Co. v. Vines, 116 So. 
514, 217 Ala. 369; Hearn v. U. S. Cast 
Iron Pipe & Foundry Co., 116 So. 365, 
217 Ala. 352; Birmingham Slag Co. v. 
Johnson, 106 So. 806, 214 Ala. 131; 
Ex parte Big Four Coal Mining Co., 
104 So. 764, 213 Ala. 305; Ex parte 
Paramount Coal Co., 104 So. 753, 213 
Ala. 281; Ex parte Woodward Iron 
Co4/ 102) So.8 168,?>212,Ala: 22077 Ex 
parte Jagger Coal Co., 99 So. 99, 211 
Ala. 11; Ex parte Mt. Carmel Coal 
Co., 96 So. 626, 209 Ala. 519; Ex parte 
Louisville & N. R. Co., 94 So. 289, 208 
Ala. 216. 


88. Gulf States Steel Co. v. Griffin, 
106 So. 898, 214 Ala. 126; Ex parte 
Alabama Dry Dock & Shipbuilding 
Co;pidiO4 JS0:g62/51,, J2E3 Ala. (88s— bx 
parte Jagger Coal Co., 99 So. 99, 211 
Ala. 11; Ex parte W. T. Smith Lum- 
ber Co., 90 So. 807, 206 Ala. 485. 


[a] Thus, on a petition for certio- 
rari to review an award of the trial 
court under the workmen’s compen- 
sation act, findings of fact of the trial 
judge as to amount of earnings of de- 


to render unnecessary recourse to the 
bill of exceptions exhibited in the 
return to certiorari. Ex parte Jagger 
Coal,Co;..99'S0.-99) ott” Alan Tite 


_ 89. Taylor v. St. Paul’s Universal- 
ist Church, 140 A. 124, 107 Conn. 248. 


90. Taylor v. St. Paul’s Universal- 
ist Church, supra. 


91. Taylor v. St. Paul’s Universal- 
ist Church, supra. 


92. See statutory provisions; 
case infra this note. 


[a] Statute construed.—The word 
“thereafter” in a statute providing 
that the record on an appeal from a 
compensation award must be filed 
within seventy days from the date of 
decision, and fifteen days shall be al- 
lowed thereafter for filing the brief 
was held to mean that the brief and 
abstract of the record must be filed 
within fifteen days from the date of 
filing the record on appeal in the su- 
preme court. Shaul v. Colorado Fuel 
& Iron Co., (Wyo.) 26 P.(2da) 639. 


93. Shaul v. Colorado Fuel & Iron 
Co., (Wyo.) 26 P.(2d) 639. 


{a] Thus an appeal from a com- 
pensation award would not be dis- 
missed on the ground that the brief 
and abstract of the record were filed 
after the expiration of fifteen days 
from the date when the record was 
filed, where the brief and abstract 
were filed within seventy days allow- 


and 
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[§ 1226] d. Case—(1) In General. The case 
should not contain any more of the evidence and 
other proceedings on the trial than is material to 
the questions to be raised.24 The court on appeal 
will not assume to determine what should be omit- 
ted from the record or condensed therein;®*> that 
is the provinee of the board, with the cooperation of 
the parties to the appeal.®® 


[§ 1227] (2) Agreed Case. The parties may 
agree on any facts proved, to be inserted instead 
of testimony.®7 The substance of the evidence omit- 
ted as immaterial may be included in a brief state- 
ment.°§ 


[§ 1228] (3) Approval or Settlement. It is the 
function of the industrial board to approve stipu- 
lated facts, or settle a proposed case on appeal in 
compensation proceedings.®® 


[§ 1229] (4) Certification. A certificate of the 
stenographie reporter of the board that the tran- 
seript of the evidence is full, true, and correct is a 
sufficient showing that the record is complete! in 
the absence of a showing that such record is in- 
complete.? 
the commission that the papers sent up contain a 
true and complete copy of the entire record is not 
traversed, it cannot be contended that the original 
papers instead of certified copies were sent up.* The 
record as certified by the commission imports abso- 
lute verity, and cannot be collaterally attacked by 
a witness’ affidavit filed in the cireuit court.* 


{[§ 1230] (5) Time fer Filing. The transcript 
must be filed within the time specified in the stat- 
ute.® 


[§ 1231] (6) Amendment and Correction. The 
court possesses power to authorize a withdrawal 
of the record in order that by corrections or addi- 
tions it may be made to speak the truth,® and such 
power may be exercised upon a showing that the 
transcript of the evidence was incorrect in not 


ed for filing the record, and the stat- 
ute governing procedure was ambig- 
uous. Shaul v. Colorado Fuel & Iron 


WORKMEN’S COMPENSATION ACTS 


If the certification of the seeretary® of 


157 S.E. 127, 42 Ga.App. 622. 


4 Weller v. Peerless White Lime 
Co., (Mo.App.) 64 S.W.(2d) 125. 


[§§ 1226-1234 


being authenticated according to the statute.t 


[§ 1232] (7) Effect of Failure To Furnish. 
Whether an appeal in a compensation case will be 
dismissed for failure to file a full transcript, where 
the entire record and testimony have been furnished 
by appellee, rests in the discretion of the court.® 


[§ 1233] e. Agreed Statement of Facts. An 
agreed statement of facts in a compensation pro- 
ceeding, to be effective, must be approved by the 
majority of the commission® and entered of record.?°® 
The board cannot delegate its authority to a clerical 
employee?! nor ean it promulgate a rule which 
would make mere inaction for a specified time equiva- 
lent to an order of approving such*statement.?? 


> 
On review of award of arbitrator, an agreed state- 
ment of facts,* or an authenticated report of the 
testimony taken at the hearing before the arbitra- 
tor,!* must be filed within the time fixed by the 
statute.?® 


[§ 1234] f. Transcripts—(1) In General. In 
some jurisdictions, on appeal from refusal to cor- 


' rect findings, the commissioner should, within a rea- 


sonable time, file the transcript of evidence filed with 
him by appellant and appellee,® and the superior 
court may, by an order in the nature of a writ of 
certiorari, require the whole or any part of the 
transcript of evidenee to be certified up and made 
a part of the appeal record,’? but ordinarily there 
is no occasion for a certified transcript of the evi- 
dence where none of the reasons of appeal ask for 
the correction of any specific finding of a subsidiary 
fact,!® or the addition of a material fact not found,?® 
or where the appeal is not from the commissioner’s 
refusal to amend his finding.2® Where compensation 
claimant filed no transcript of the evidence, as to 
desired corrections in the commissioner’s findings 
of fact, but filed only a purported copy of all the 
evidence, the court erred in ordering the commis- 
sioner to file a transeript of the evidence.24, A mo- 


Worthing, (Okl.) 26 P.(2a) 415; Con- 
tinental Oil Co. v. Hayes, 11 P.(2d) 
470, 157 Okl. 142. 


Co., (Wyo.) 26 P.(2d) 639. 


Dismissel of appeal generally see 
infra § 1245. 

94. Coyle v. Howell, Fields & God- 
dard, 238 Ney.s. 588, 238 App.Div. 388 
{foll Greenberg v. ‘Sunlight Electric 
Co., 255 N.Y.S. 931]. 

95. MacConel v. Union Coal & Ash 
Co., 244 N.Y.S. 649, 230 App.Div. 336. 


$6. MacConel v. Union Coal & Ash 
Co., supra. 

97. Coyle v. Howell, Fields & God- 
dard, 238 XS Y.S. 588, 238 App.Div. 388 
ffoll Greenberg v. Sunlight Blectric 
@0n1/2555 N28; 934° 


88, Coyle v. Howell, Fields & God- 
dard, 238 N.Y.S. 588, 228 App.Div. 388 
[foll Greenberg 'v. Sunlight Electric 
Con, 205 ONt Yoru 9a]: 


99. MacConel v. Union Coal & Ash 
Co., 244 N.Y.S. 649, 230 App.Div. 336. 


1. Fealka v. Federal Mining & 
Smelting Co., (Idaho) 24 P.(2d) 325. 

2. Fealka v. Federal 
Swnelting Co., supra. 

3. City of Macon vy. Whittington, 


Mining & 


5. Bradley v. Kalin, (Neb.) 250 N. 
hs PAIS 


_6 Heckard vy. Industrial Commis- 
Sion, 187 N.B. 172, 353 Ill. 197. 


7. Heckard vy. Industrial Commis- 
sion, supra. 


8. See infra § 1245. 


9. City of Yale v. Jones, (Okl.) 26 
P.(2da) 427; Concho Washed Sand Co. 
v. Worthing, (Okl.) 26 P.(2d) 415; 
Boettcher v. Marland Refining Co., 21 
P.(2d) £070, 163 Ok]. 256; Continental 
Oil Co. v. Hayes, 11 P.(2d) 470, 157 
Okl. 142; Makins Sand & Gravel Co. 
Vv. Hill,'3 P. (2a) #432, PS1cOK), 214: 


[a] Insufficient approval.—An in- 
dorsement on a stipulation and receipt 
of typewritten words “Approved Dec. 
2, 1927, State Industrial Commission,”’ 
and “Closed” has been held not suffi- 
cient to establish the commission’s 
approval. City of Yale v. Jones, 
(Ok1.) 26 P.(2d) 427. 


10. City of Yale v. Jones, supra. ° 


11. Humble Oil & Refining Co. vy. 
Phelps, (Okl1.) 26 P.(2d) 207. 


12. Coneho Washed Sand Co. 


13. Gould Const. Co. v. Industrial 
Commission, 143 N.E. 73, 311 Ill. 472; 
City of Pana v. Industrial Board, 116 
N.E. 647, 279 Ill. 279; Bloomington, 
D. & C. R. Co. v. Industrial Board, 114 
N.E. 511, 276 Ill. 120. 


14. See infra § 1237. 


_15. Gregory v. Industrial Commis- 
sion, 141 N.E. 699, 310 Ill. 409. 


16. Atwood v. Connecticut Light & 
Power Co., 112 A. 269, 95 Conn. 669. 


[a] Where no evidence is present- 
ed reviewing court cannot consider 
defects in commissioner’s findings or 
whether additional findings should be 
made. Pallanck v. Donovan, 147 A. 
14, 109 Conn. 469. 


17. Rainey v. Tunnel Coal Co., 105 
A. 333, 93 Conn. 90. 


18. Rainey v. Tyhnnel Coal Co., su- 


19. Rainey v. Tunnel Coal Co., su- 


ey v. Carroll, 134 A. 68, 104 
Conn. 569 
al Soe oiine v. Cersosimo, 130 


Vie Ay 2072, 103 Conn. 426. 


For later cases, developments and changes in the law see Annotations, same title and seetion number. 


§§ 1234-1237] 


tion ¢o strike a certified transeript of all the evidence 
is properly granted where nothing appears in the 
record to indicate the purpose or necessity of the 
certification of all the evidence.??, Where the stat- 
ute provides that no new or additional evidence may 
be introduced on appeal except as to fraud or mis- 
eonduct,?* and that the court shall hear the cause 
as certified by the board,?* the evidence before the 
board alone constitutes the transcript of the evi- 
dence on appeal.?* It has been held that, where the 
order of the board constitutes a denial of compensa- 
tion, certified copies of the proceedings filed by 
claimant before the board should be filed.2® Un- 
der a statute providing that any party may present 
certified copies of an order of the board and all pa- 
pers in connection therewith to the court, where- 
upon the court shall render a decree in accordance 
therewith, the filing in court of the required papers 
as a part of its records is a compliance with the 
statute.27 A reference in the appeal of the em- 
ployer and insurer to the testimony taken by the 
commissioner in proceedings under the compensation 
act, making the transcript thereof a part of the ap- 
peal, does not bring the transcript before the su- 
preme court.?® 


[§ 1235] (2) Form. It has been held that a tran- 
seript from the board should comply with a court 
rule requiring witnesses’ names to be on the bot- 
tom of the pages.?® It has also been held that the 
transcript should be properly paged, at the bot- 
tom,?° and must contain marginal notes*! and be in- 
dexed.?2, Where the statute requires the commit- 
tee of arbitration to file with the board a state- 
ment of the evidence submitted, a report of the 
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committee of arbitration which contains a recital of 
all material evidence is a sufficient compliance with 
the statute,*? a verbatim report of the evidence not 
being an essential part of the record.** 


[§ 1236] (3) Contents. It has been held that the 
transcript should contain all evidence received and 
considered by the commission in disposing of the 
claim for compensation,®® or at least evidence rea- 
sonably tending to support the award,®® the original 
petition?’ or claim for compensation,*® the judgment 
or appealable order made by tne board,®® the motion 
for new trial,4° the properly signed and certified 
certificate of the secretary of the board,*! and the 
notice of appeal.42 The district court clerk’s enum- 
eration in detail of a complete record, accompanied 
by the judge’s certificate that such constitutes all 
papers and files considered by him, presents suffi- 
eient record to justify consideration of appeal.*? 


[§ 1237] (4) Review of Arbitrator or Referee. 
While, in the absence of statute, a party is not enti- 
tled to a transcript obtained at the ezpense of the 
other party,** where the statute so requires, it is 
necessary to a review of the award of an arbitrator 
for the board to have before it an agreed statement 
of facts*® or an authenticated report of the testi- 
mony taken at the hearing before the committee of 
arbitration.*® 


Time of filing. While a. stenographie report is 
not required to be filed simultaneously with the 
petition,*7 the transcript or stenographie report 
must be filed with the commission within the time 
limited by the statute,*® and, although the commis- 


of agreed statement of facts or brief 


22. Taylor v. St. Paul’s Universal- 37. Petroleum Casualty Co.  v. 
ist Church, 140 A. 124, 107 Conn. 248. queues (Tex.Civ.App.) 54 S.W.(2d) 


23. See infra § 1278. 
24. See statutory provisions. 


25. Phil Hollenbach Co. vy. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 A. 
L.R. 524. 


26. Texas Employers’ Ins. Ass’n v. 
Rodgers, (Tex.Civ.App.) 284 S.W. 968. 


27. Sciola’s Case, 128 N.E. 666, 236 
Mass. 407. 


28. Gates v. A. G. Dewey Co., 111 
A. 446, 94 Vt. 320. 


29. In re Coleman, (Idaho) 23 P. 
2d) 1115: Larson v.. Independent 
School Dist. No. 11J of King Hill, 
(Idaho) 22 P.(2d) 299. 


£0. Higdon v. Colgate Palm-Olive 
Peet:Co., (Ind. App.) 182 N.E. 538. 


31. Higdon v. Colgate Palm-Olive 
Peet Co., supra. 


32. Higdon v. Colgate Palm-Olive 
Peet Co., supra. 


33. In re Bean, 116 N.E. 826, 227 
Mass. 558. 


34. In re Bean, supra. 


35. Doehler Die Castings Co. v. 
McNeely, 152 N.E. 792, 21 Ohio App. 
148; Industrial Commission of Ohio 
v. Collela, 17 Ohio App. 301. é 


fa] In Virginia.—Where award 
was attacked on ground that evidence 
showed injury outside of employment, 
petitioners were entitled to transcript 
of evidence before commission. Scott 
v. Willis, 142 S.E. 400, 150 Va. 260. 


36. Oklahoma Co. v. State Indus- 
tulad Commission, 298 P. 296, 148 Okl. 


38. Petroleum Casualty Co. v. 
Webb, supra. 


39. Higdon v. Colgate Palm-Olive 
Peet Co., (Ind.App.) 182 N.E. 538. 


40. Bailey v. American Glanzstoff 
Corporation, 42 S.W.(2d) 347, 163 
Tenn. 206. 


41. Higdon v. Colgate Palm-Olive 
Peet Co., (Ind.App.) 182 N.E. 538. 


42. Higdon vy. Colgate Palm-Olive 
Peet Co., supra. 


43. Fealka v. Federal Mining & 
Smelting Co., (Idaho) 24 P.(2d) 325. 


44. Jones v. St. Joseph tTIron 
Works, 180 N.W. 374, 212 Mich. 174. 


[a] Thus, an employee is not en- 
titled to a transcript of the evidence 
before the arbitration board to be 
furnished by insurer so that insurer 
is not to be deprived of the benefit 
of the decision of the board because 
the stenographer employed by it had 
destroyed her notes of the testimony 
before the board so that it could not 
be sent to the industrial accident 
board for review, but that fact might 
induce the industrial accident board 
to consider fully all testimony taken 
under provisions of Comp. L. (1915) 
§ 5464. Jones v. St. Joseph Iron 
Works, 180 N.W. 874, 212 Mich. 174. 


45. See supra § 1233. 


46. Gould Const. Co. v. Industrial 
Commission, 143 N.E. 73, 311 Ill. 472; 
City of Pana v. Industrial Board, 116 
N.E. 647, 279 Tl. 279. But see Bloom- 
ington, DB. & C. R. Co. v. Industrial 
Board, 114 N.E. 511, 276 111. 120 (filing 


of evidence not essential to give court 
jurisdiction). 


47. Baker v. Industrial Commis- 
sion, 142 N.E. 184, 310 Ill. 550. 


48. Baker v. Industrial Commis- 
sion, supra; Gregory v. Industrial 
Commission, 141 N.E. 699, 310 Ill. 409; 
Oelsner v. Industrial Commission, 137 
N.E. 116, 305 Ill. 158; Lumbermen’s 
Mut. Casualty Co. v. Industrial Com- 
mission, 135 N.E. 756, 303 Ill. 364: 
People v. Andrus, 132 N.E. 225, 299 
Il). 50 [rev 219 Ill.App. 205]. But see 
Illinois Midland Coal Co. v. Indus- 
trial Board of Illinois, 115 N.E. 527, 
277 Ill. 383 (date fixed by statute is 
directory, not mandatory, and is not 
jurisdictional). 


[a]. Thus, where the arbitrator’s 
award was made January 20, and Feb- 
ruary 12 the employer filed with the 
industrial commission his petition un- 
der Workmen’s Compensation Act § 
19(b), for view of the decision of the 
arbitrator, saying he intended to in- 
troduce additional evidence, and on 
March 4 he filed with the commission 
an authenticated stenographic report 
of the proceedings before the arbitra- 
tor, while hearing on the petition for 
review came before the commission 
March 24 and was continued to March 
27, when applicant for compensation 
objected the report was not filed un- 
til twenty-five days after notice of 
the decision of the arbitrator had 
been served, the commission was 
without jurisdiction to hear the peti- 
tien for review, there having been no 
filing, within twenty days of receipt 
of a copy of the decision of the arbi- 
trator, of an agreed statement of 
facts or a correct stenographic report 
of the hearing before the arbitrator. 
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sion may grant an extension of time,*® and a filing 
within. the period if such extension is in time,®® the 
stenographic report must be filed within the time as 
first extended.5t The objection that the transcript 
or stenographie report was not filed within the time 
required by statute may be waived®? and is waived 
by failing to object®* or by appearing on the merits.54 
However, after a motion to dismiss on the ground 
that the stenographic report was not filed in time is 
decided against the mover, and he then takes part in 
the hearing on the merits, such action is not a waiy- 
er of the objection to the jurisdiction.®5 


Authentication. Where the transcript of evidence 
taken before an arbitrator was filed within the 
statutory time, authentication of the transeript aft- 
erward by order of the commission was sufficient.5¢ 


Amendment. The commission may permit the 
withdrawal of a defective stenographie report of 
the hearing before the arbitrator and permit its 
amendment to correspond with the facts.57 


[§ 1238] g. Transmission. Under some statutes, 
on appeal from the commission, it gs the mandatory 
duty of the commission to certify the record, ¢on- 
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[§§ 1237-1239 


sisting of the original papers, to the appellate 
court,°* and it cannot refuse to do this until the 
fees are paid, where the statute relating to fees is 
confined to papers not required to be certified and 
to copies of records.®® 


[§ 1239] h. Defects and Objections. Clerical er- 
rors in the record may as a general rule be cor- 
rected,®° and, if the record is incomplete, timely 
application should be made to withdraw the record or 
correct it under supervision of the commission ;®! 
the case should not be referred to a referee to de- 
termine whether the regord is in fact. incomplete.®? 
Where the board orders certain testimony stri¢ken 
from the record, it is enough to state what the testi- 
mony is,®* it not being necessary tg set it out verba-, 
tim,°* or to indicate it by page and line.*® A mis- 
take in the record is waived where appropriate pro-. 
ceedings for its correction are not seasonably taken.*® 
On a motion by the alleged employer to recommit 
a workmen’s compensation proceeding to the board, 
in order that proper notice of the award might’ be 
given it to enable it to appeal, it was within the ju- 

_ risdiction of the court to inquire into and decide the 
question whether notice had been given as required 


People v. Andrus, 132 N.E. 225, 299 
Ill. 50 [rev 219 Ill.App. 205]. 


49. Illinois Glass Co. v. Industrial 
Commission, 134 N.E. 712, 302 Ill. 388; 
Lawrence Ice Cream Co. v. Industrial 
Commission, 131 N.E. 369, 298 Ill. 175. 


{a] Industrial . commission can 
grant only one extension of time (1) 
for thirty days beyond the twenty 
days allowed for the filing of the 
stenographic report of proceedings 
before the arbitrator to entitle a par- 
ty to a review by the commission. 
James O’Donnell Teaming Co. v. 
Industrial Commission, 134 N.E. 156, 
301 Ill. 479. (2) Where the indus- 
trial commission, after petition by an 
employee for a review of an arbitra- 
tor’s award, in\excess of its statu- 
tory authority, granted two thirty- 
day periods in addition to the statu- 
tory time within which to file a steno- 
graphic report, so that such filing 
was not made until more than fifty 
days after the hearing, the commis- 
sion was without authority to review 
the award, and an objection to its ju- 
risdiction shouJd have been sustained. 
Gould Const. Co.’v. Industrial Com- 
mission, 143 N.E. 73, 311 ‘TH. ‘472% Po- 
cahontas Mining Co. v. Industrial 
Commission, 134 N.E. 160, 301 Ill. 
462. 


50. Sulzberger & Sons Co. v. In- 
dustrial Commission of Illinois, 120 
“N.E.. 535, 285 Illy» 223... 


51. Illinois Glass Co. v. Industrial 
Commission, 134 N.E. 712, 302 Ill. 388. 


52. Illinois Glass Co. v. Industrial 
Commission, supra; James O’Donnell 
Teaming Co. v. -Industrial Commis- 
sion, 134 N.E. 156, 301 Ill. 479. 


53. Benton Coal Mining Co. v. In- 
dustrial Commission, 151 N.E. 520, 321 
Ill. 208; Gould Const. Co. v. Indus- 
trial Commission, 143 N.E. 73, 311 Ill. 
472; Baker v. Industrial Commission, 
142 N.E. 184, 310 Ill. 550; New Staun- 
ton Coal Co. v. Industrial Commis- 
sion, 136 N.E. 782,.304 Ill. 618; Jack- 
son v. Industrial Commission, 134 N. 
E. 749, 302 Ill. 281; Taylor Coal Co. 
v. Industrial Commission, 134 N.E. 
172, 301 Ill. 548;- James O’Donnell 
Teaming Co. v. Industrial Commis- 
sion, 134 N.E. 156, 301 Ill. 479; Tay- 


lor Coal Co. v. Industrial Commission, 
134 N.E. 169, 301 Ill. 381. 


54. Gould Const. Co. v. Industrial 
Commission, 143 N.B. 78, 311 Ill. 472: 
Baker v. Industrial Commission, 142 
N.E. 184, 310 Ill. 550;, Gregory v. In- 
dustrial Commission, 141 N.E. 699, 310 
Ill. 409; Omaha Boarding & Supply 
Co. v. Industrial Comsnission, 138 N. 
E. 106, 306 Ill. 384; New Staunton 
Coal Co. v. Industrial Commission, 136 
N.E. 782, 304 Ill. 613; Illinois Glass 
Co. v. Industriali/Commission, 134 N.E. 
712, 302 Ill. 388; Jackson v. Industrial 
Commission, 134 N.E. 749, 302 Ill. 281. 
Pocahontas Mining Co. v. Industria; 
Commission, 134 N.E. 160, 301 Ill. 462; 
Taylor Coal Co. v. Industrial Commis- 
sion, 134 N.E. 169, 301 Ill. 381. But 
see Independent Packing Co. v. In- 
dustrial Commission, 137 N.E. 467, 305 
il. 491; Morris & Co. v. Industrial 
Commission, 137 N.E. 465, 305 Ill. 447 
(both cases holding that failure to 
comply with statute is not waived by 
general appearance). 


{a] Thus, where employer filed a 
motion before the industrial commis- 
sion to dismiss a proceeding for want 
of jurisdiction, and undertook to limit 
its appearance for that purpose, but 
in fact its appearance was on the mer- 
its, such appearance was a bar to em- 
ployer’s raising the question that the 
industrial commission lost jurisdic- 
tion to make an award because the 
stenographie report was not filed 
within the time prescribed by the 
Workmen’s Compensation Act. Oma- 
ha Boarding & Supply Co. v. Indus- 
Ugg eB 138 N.E. 106, 306 


55. Gould Const. Co. v. Industrial 
Commission, 143 N.E. 73, 311 Ill. 472. 


[a], Reason for rule.—Objection to 
the want of jurisdiction of the com- 
mission because of failure. to file a 
stenographic report within the re- 
quired time is not dilatory but meri- 
torious. Gould Const. Co. v.: Indus- 
Var oe 143 N.E. 73, 311 


56. Heckard v. Industrial Commis- 
sion, 187 N.E. 178, 353 Ill. 197; Lum- 
bermen’s Mut. Casualty Co. v. Indus- 
trial Commission, 135 N.E. 756, 303 Ill. 


For later cases, developments and changes in the law see Annotations, 


364. 


57. Lumbermen’s Mut. Casualty 
Co. v. Industrial Commission, 135 N.E. 
756, 303 Ill. 364; Lawrence Ice Cream 
Co. v. Industrial Commission, 131 N.E. 
369, 298 Ill. 175. 


[a]. Thus, on certiorari to review 
an order of the industrial commission, 
affirming an award of compensation 
by an arbitrator, where the return 
showed that no transcript was filed 
with the commission within the time 
fixed by the statute, but the affidavits 
alleged that a transcript was filed 
within such time, the court erred in 
denying a motion for leawe to with- 
draw the return to make corrections, 
although the transcript was not made 
by an official reporter, and the at- 
torney for the compensation claim- 
ant refused to authenticate it. Lum- 
bermen’s Mut. Casualty Co. v. Indus- 
HE ee oe 135 N.E. 756, 303: 

- 364, = 


58. State ex rel. Goldman v. Mis- 
souri Workmen’s Compensation Com- 


pe a 32.S.W.(2d) 142, 225 Mo.App. 


59. State ex rel. Goldman vy. Mis- 
souri Workmen’s Compensation Com- 
mission, supra. 


60. Dalton’s Case, 182.N.E. 309, 280 
Mass. 202. 


Amendment or correction of record 
on appeal in civil cases generally see 
Appeal and Error § 2239. 


[a] Thus, in a compensation case, 
motion for leave to correct a clerical 
error in name of insurance carrier, 
made by person preparing papers, 
would be allowed. Dalton’s Case, 182 
N.E. 309, 280 Mass. 202. 


61. Asplund Const. Co. vy. Williams, 
300 P. 755, 150 Okl. 10. : 


62. Asplund Const. Co. v. Williams, 
supra. 

63. In re Brown, 116 N.B. 897, 228 
Mass. 31. 

64. In re Brown, supra. 

65. In re Brown, supra. 


Gillard’s Case, 


66. 138 N.E. 384, 
244 Mass. 47. 


same title and section number. 


§§ 1239-1243] 


by statute.®*. 


[$ 1240] i, Conclusiveness of Record. As on ap- 
peal in civil eases generally®® the record filed for the 
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purpose of appeal imports absolute verity®® and the — 


appellate court is bound by the record as certified.*° 
If incomplete or incorrect, correction must be sought 
by appropriate proceedings,’1 rather than by im- 
peachment on the hearing in the appellate court.’” 
Accordingly, the record cannot be impeached by affi- 
davits dehors the record.** The certificate of the 
commission to the transeript is presumed to be cor- 
rect‘* and cannot be collaterally attacked.7° Unless 
there be fraud or misconduct of some person engaged 
in the administration of the act,7® the decision on ap- 
peal in compensation proceedings must stand or fall 


upon the record made,‘7 and the appellate court can | 


receive no additional evidence.78 


[§ 1241] j. Questions Presented for Review. In 
accordance with the general rules on appeal in civil 


eases,’® the appellate court can consider nothing that | 


is not contained in the record.’® Accordingly, in the 
absence of a complete record, the appellate court will 


not review questions relating to the evidence,®! the | 
refusal of physical examination of employee,®? wheth- | 


67. Chisholm’s Case, 131 N.E. 161, 
238 Mass. 412. 


Ky. 190; 
240 N. 


Detling v. Tessier, 
W. 598; Wieber v. England, 216 
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er disability was a recurrence of former attack,** 
the rule of loaned employee,** or the adequacy of the 
award.$> A compensation award will be affirmed if 
the petition and certified copy of the award attached 
appear regular, where transcript is not attached.*® 
Where the opinion written by the commission is 
adopted as part of the findings, the reviewing court 
must consider the opinion in determining the case.** 
The commissioner’s transcript of evidence can be 
used on appeal to the superior court for the purpose 
of correcting subordinate facts only, and not to de- 
termine whether the commissioner’s conclusions were 
correct.88 Where conclusions of fact and rulings of 
law of the commission are too indefinite and uncer- 
tain for judicial interpretation, the court on appeal 
from an award based thereon cannot review the 
award or the decision.®® 


[§ 1242] k. Matters Not Apparent of Record. 
Evidence dehors the record, as by affidavit®® can- 
not be considered by the appellate court. 

[§ 1243] 13. Assignment of Error. In view of 


the provisions of some statutes, one who appeals 
from an award of the board should specify the errors 


(S.D.) } which the employer and insurer ob- 
ject, was not warranted by the evi- 


68. See Appeal and Error § 2287. 


69. Higgins v. Heine Boiler Co., 41 
S.W.(2d) 565, 328 Mo. 493; Ferguson 
v. Industrial Commission of Utah, 221 
P. 1099, 63 Utah 112. See Werenjchik 
v. Ulen Contracting Corporation, 175 
N.B. 112, 255 N.Y. 411 (court, on ap- 
peal in compensation proceeding, was 
justified in accepting at its face value 
document contained in record giving 
precise ages of claimants). 


70. Rainey v. Tunnel Coal Co., 105 
A. 333, 93 Conn. 90; Ferguson vy. In- 
dustrial Commission of Utah, 221 P. 
1099, 63 Utah 112. 


71. Ferguson v. Industrial Com- 
mission of Utah, supra. 


Amendment and correction of rec- 
erd see supra § 1231. 


72. Coombs v. InduStrial Accident 
Commission of Califorina, 252 P. 1069, 
253 P. 976, 81 Cal.App. 137; Coombs 
v. Industrial Accident Commission of 
California, 245 P. 445, 76 Cal.App. 565; 
Ferguson vy. Industrial Commission of 
tah Oeds PeekO099 Oo HokabD we, 


73. Coombs v. Industrial Accident 
Commission of California, 252 P. 1069, 
253 P. 976, 81 Cal.App: 137; Ferguson 
v. Industrial Commission of Utah, 221 
P. 1099, 63 Utah 112. 


[a] Thus, in proceedings to re- 
view order of the commission dis- 
missing plaintiff's application for 
compensation. under the compensa- 
tion act, affidavits filed by plaintiff in 
contradiction of the record as certified 
by the commission were held not sub- 
ject to consideration by the appellate 
court, in view of statute, which pro- 
vides that the cause shall be heard on 
the record as certified by the commis- 
sion. Ferguson v. Industrial Commis- 
sion of Utah, 221 P. 1099, 63 Utah 112. 


74. Higgins v. Heine Boiler Co., 41 
S.W.(2d) 565, 328 Mo. 498. 


75. Higgins v. Heine Boiler Co., 
supra. 
76. Muncy v. Muncy, 45 S.W.(2d) 


1034, 242 Ky. 190. 


77. Strebing v. Industrial Commis- 
sion, 184 N.E. 886, $51 Ill. 627; Mun- 
cy v. Muncy, 45 S.W.(2d): 1034, 242 


« 


N.W. 850, 52 S.D. 72. 


78. Muncy v. Muncy, 45 S.W.(2d) 
1034, 242 Ky. 190; Detling v. Tessier, 
(S.D.) 240 N.W. 598. 


79. See Appeal and Error § 2362. 


80. Ex parte A. Diniaco & Bros., 
93 So. 388, 207 Ala. 685 [appeal dism 
93 So. 921, 208 Ala. 695]; Sorrentino 
v. Cersosimo, 130 A. 672, 103 Conn. 
426; Bergerson v. State Industrial 
Accident Commission, 253 P. 1052, 121 
Or. 314; Texas Employers’ Ins. Ass’n 
Suaa rane (Tex.Civ.App.) 218 S.W. 
112. 


8i. Colo.—Continental Inv. Co. v. 
Garcher, 264 P. 723, 83 Colo. 239. 


Conn.—Taylor v. St. Paul’s Univer- 
pa list Chureh, 140 A. 124, 107 Conn. 


Ga.—McCormack v. Shadburn, 
S.E. 277, 42 Ga.App. 352. 


N.J.—Anastasio v. Richards & Gas- 
ton, 155 A. 443, 9 N.J.Mise. 731. 


Utah.—Spencer v. Industrial Com- 
mission, 20 P.(2d) 618. 


Vt.—Gates v. A. G. Dewey Co., 
A. 446, 94 Vt. 320. 


[a] Thus (1) excluding testimony 
as to conversation with compensation 
claimant was held not ground for re- 
versal, where nature of excluded evi- 
dence did not appear. Continental 
Inv. Co. ws Gareher : 264, Pa 728, $3 
Colo. 239. (2) The court cannot con- 
sider errors predicated on motion to 
correct compensation commissioner’s 
finding without certified excerpts of 
relevant evidence. TA YAO, d We pesos 
Paul’s Universalist Church, 140 A. 
124, 107 Conn. 248. (3) In determin- 
ing sufficiency of evidence to support 
findings of the commission, the appel- 
late court must exclude evidence con- 
sidered by the commission but not 
brought into the case and made part 
of the record. 
Commission, (Utah) 20 P.(2d) 618. 
(4) Where the transcript of evidence 
before the commissioner of industries 
is not before the supreme court on 
the appeal of the employer and insur- 
er, the court cannot say that the com- 
missioner’s finding that the employee 
was injured in his employment, to 


156 


111 


Spencer v. Industrial 


dence. Gates v. A. G. Dewey Co., 111 
A. 446, 94 Vt. 320. 


82. Casualty Reciprocal Exchange 
vy. Stephens, (Tex.Commn.App.) 45 S. 
W.(2d) 143 [aff (Civ.App.) 25 S.Ww. 
(2d) 180]. 


[a] Thus assignment of error in 
refusing request for physical exam- 
ination of injured employee cannot be 
considered on appeal, where the rec- 
ord shows no action by court thereon 
and no bill of exception was reserved. 
Casualty Reciprocal Exchange v. Ste- 
phens, (Tex.Commn.App.) 45 S.W.(2d) 
143 [aff (Civ.App.) 25 S.W.(2d) 180]. 


83. Nordberg Mfg. Co. v. Indus- 
trial Commission .,of Wisconsin, 245 
N.W. 680, 210 Wis. 398. 


[a] Thus, to require determination 
whether disability through occupa- 
tional disease was a recurrence of a 
former attack, the record must dis- 
elose prior attack resulting in com- 
pensable disability. Nordberg Mfg. 
Co. v. Industrial Commission of Wis- 
consin, 245 N.W. 680, 210 Wis. 398. 


84. Aske v. W. E. Wood Co., 
N.W. 722, 248 Mich. 327. 


85. Savich v. Industrial Commis- 
sion, 5 P.(2d) 779, 39 Ariz. 266. 


{a] Thus, where claimant  sus- 
tained specific injuries, the supreme 
court cannot pass on adequacy of 
award where allowance and estimate 
of commission for various injuries 
are not made part of record. Savich 
v. Industrial Commission, 5 P.(2d) 
779, 39 Ariz. 266. 


86. Blake v. Smock, 296 P. 750, 147 
Okl. 281. 


87. Lorchitsky v. Gotham Folding 
Box Co., 128 N.E. 899, 230 N.Y. 8. 


88. Sorrentino v. Cersosimo, 130 A. 
672, 103 Conn. 426. 


89. Prairie Oil & 
235 RP. 522, 109 Oki. “213. 


\ 90. _Coombs y. Industrial Accident 
Commission of California, 245 P. 445, 
76 Cal.App. 565. 


Evidence dehors record in civil cas- 
oon Gearedcs see Appeal and Error § 


227 


& Gas Co. v. King, 
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upon which he relies®? and it has been held that a 
refusal to consider the appeal because of the failure 
to specify the errors claimed is not error®? although 
a dismissal of the appeal on such ground is not re- 
quired.°? Errors not assigned are waived®* and can- 
not be considered.?® Under express provision of 
statute in some jurisdictions, an assignment that the 
award is contrary to law is sufficient to present all 
alleged errors®® not only that the award is contrary 
to law®? but also the sufficiency of the facts found 
to sustain the award,°’ the sufficiency of the evi- 
dence to sustain the finding of facts,°® and the 
award,! whether previous payments were deductable 
from the award,? and alleged error in disallowing 
additional evidence.* Such a statute, however, does 
not prevent the presentation of other errors of law, if 
there be such‘ nor from making separate assignments 
as to the sufficiency of the facts found to sustain 
the award and the sufficiency of the evidence to 
sustain the findings of fact.5 An assignment that the 
award is not sustained by sufficient evidence is prop- 
er® and challenges the sufficiency of the evidence 
upon every issuable and essential fact.7. So an as- 


signment that the full board erred in overruling.de- 


fendant’s motion to set aside the award is sufficient.® 
On the other hand, an assignment that the court per- 


91. Taylor v. Blackwell Lumber 


Co., 218 P. 356, 37 Idaho 707. 


92. Taylor v. Blackwell Lumber | Phrey _V. 
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98. Ralph Sollitt & Sons v. Bick- 3. 
el, 179 N.E. 327, 203 Ind. 173; 
Pleasure Park Co., 
App.) 187 N.E. 682; 


[§§ 1243-1244 


mitted claimant to recover on a “fair and just” wage 
rate has been held insufficient to question the method 
used in arriving at claimant’s average weekly wage.° 
Where an assignment of errors shows no reason for 
a substitution of parties the appellate court has no 
jurisdiction.1° The practice prevailing in some ju- 
risdictions of not permitting cross-assignments of 
error!! prevails in those jurisdictions on the review 
of compensation cases, in the absence of a statute 
changing the practice.?? 


[§ 1244] 14. Briefs. Upon failure of appellant 
to file his brief within the time required, it has 
been held that the appeal will be considered aban- 
doned?? and, on motion, will be dismissed,** although 
it has also been held that the court will review the 
record to see whether the decision of the commis- 
sion is reasonably supported thereby.1° Where the 
procedure indicated by the statute has not been fol- 
lowed by appellee, his objections to appellant’s briefs 
will be overruled.?® If claimant fails to file brief 
on the merits on the employer’s appeal, the appel- 
late court would be justified in reversing the case as 


.on error confessed,}? but may, if it sees fit, go through 


the record and consider the matter on the merits.1® 
The time for filing briefs is regulated by statute’® but 


Flinn y. Hartley, (Ind.App.) 184 
N.E. 915. 


4. Bimel Spoke & Auto Wheel Co. 


Hum- 
(ind. 
Davis v. Robin- 


Co., supra. 


93. Haugse v. Sommers Bros. Mfg. 
ey P. 212, 43 Idaho 450, 51 A.L.R. 


Dismissal of appeal generally see 
infra § 1245. 


94. Chicago Steel Foundry Co. v. 
Industrial Commission, 122 N.E. 150, 
286 Ill. 544. 


[a] Thus an objection that an em- 
ployee, who was awarded additional 
compensation by the arbitrator for a 
minor operation found necessary be- 
cause the first operation was not 
wholly successful, forfeited his right 
to compensation, or some part there- 
of, by refusal to submit to a second 
operation is waived by a failure to as- 
sign it as a ground for review before 
the industrial commission. Chicago 
Steel Foundry Co. v. Industrial Com- 
mission, 122 N.E. 150, 286 Ill. 544. 


95. Threatt v. American Mut. Lia- 
bility Ins: "Co., 160 'S.EY 379, (173) Ga. 
350 [cert den 52 S.Ct. 127, 284 US. 
670, 76 L.Ed. 567]; Security Union 
Casualty Co. v. Roberts, (Tex.Civ. 
App.) 298 S.W. 164. . 


fa] @hus (1) refusal to allow 
plaintiff to withdraw his application 
for compensation will not be consid- 
ered on appeal, where there is no spe- 
cific assignment of error. Threatt v. 
American Mut. Liability Ins. Co., 160 
S.E. 379, 173 Ga. 350 [cert den 52.S.Ct. 
127, 284 U.S. 670, 76 L.Ed. 567). (2) 
Objection to an award for medical 
treatment to an employee, not as- 
signed as error, cannot be considered. 
Security Union Casualty Co. v. Rob- 
erts, (Tex.Civ.App.) 298 S.W. 164. 


96. McIntosh v. Chicago, I. & lL. 
Ry. Co., (Ind.App.) 185 N.E. 669; Fra- 
zer v. McMillin & Carson, 179 N.E. 
564, 94 Ind.App. 431; John C, Groub 
oe v. Brock, 180 N.E. 923, 94 Ind.App. 
346. 


97. 
pra. 


John C. Groub Co. v. Brock, su- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


son, 179 N.E. 797, 94 Ind.App. 104; 
Morris v. Miller, 179 N.E. 29, 93 Ind. 
App. 534; Retmier v. Cruse, 119 N. 
E. 32, 67 Ind.App. 192; Walker v. Chi- 
cago, I. & L. Ry. Co., 117 N.E. 969, 66 
Ind.App. 165; Bucyrus Co. v. Town- 
send, 117 N.E. 656, 65 Ind.App. 687; 
Zeitlow v. Smock, 117 N.E. 665, 65 
Ind.App. 643; Union Sanitary Mfg. 
pe v. Davis, 115 N.E. 676, 64 Ind. App. 


29. Ralph Sollitt & Sons v. Bickel, 
179 N.E. 327, 203 Ind. 173; Humphrey 
v. Pleasure Park Co., (Ind.App.) 187 
N.E. 682; Sisk v. Dean Bros. Co., (Ind. 
App.) 185 N.E. 158; Bickel v. Ralph 
Sollit & Sons Const. Co., (Ind.App.) 
184 N.E. 196; John C. Groub Co. v. 
Brock, 180 N.E. 923, 94 Ind.App. 346; 
Davis v. Robinson, 179 N.E. 797, 94 
Ind.App. 104; Morris v. Miller, 179 
N.E. 29, 93 Ind.App. 534; Kramer v. 
Huntington Steel Foundry Co., 127 N. 
E. 284, 73 Ind.App. 289; Alexander 
Box Conv. @utshall) 127. N: Ba 286:. 02 
Ind.App. 287; Retmier v. Cruse, 119 
N.E. 32, 67 Ind.App. 192; Walker v. 
Chicago, I. & L. Ry. Co., 117 N.E. 969, 
66 Ind.App. 165; Bucyrus Co. v. Town- 
send, 117 N.E. 656, 65 Ind.App. 687; 
Zeitlow v. Smock, 117 N.E. 665, 65 
Ind.App. 643; Union Sanitary Mfg. 
Co. “vy! <Davis,* 115 NE. 676, 64 Ind 
App. 227. But see Barrese v. Stand- 
ard Silk Dyeing Co., 166 A. 179, 110 
N.J.Law 565 [aff 163 A. 439, 10 N.J. 
Misc. 1290, aff 161 A. 653, 10 N.J.Misc. 
892] (the reason for reversal that the 
compensation bureau’s judgment was 
contrary to law was held not to raise 
the question whether a finding re- 
garding the employee’s wages was 
supported). 


1. Sisk v...Dean Bros. Co., (Ind. 
App.) 185 N.E. 158; Flinn v. Hartley, 
(Ind.App.) 184 N.E. 915; Alexander 
Box Co. v. Cutshall, 127 N.E. 286, 73 
Ind.App. 287. 


2. Bickel v. Ralph Sollit & Sons 
Const. Co., (Ind.App.) 184 N.E. 196. 


‘ 


ye Apwiiatt 117 N.E. 527, 65 Ind.App. 


5. Bimel Spoke & Auto Wheel Co. 
v. Loper, supra. 


6 Haskell & Baxker Car Co. v. 
Brown, 117 N.E. 555, 67 Ind.App. 178. 


7. Haskell & Barker Car Co. v. 
Brown, supra. 


8. Bimel Spoke & Auto Wheel Co. 
v. Loper, 117 N.E. 527, 65 Ind. App. 479. 


9. Traders’ & General Ins. ‘Co. v. 
Powell, (Tex.Civ.App.) 44 S.W.(2d) 
764 [rev on other grounds (Commn. 
App.) 65 S.W.(2d) 269]. 


10. Sindlinger v. Mitchell, 
App.) 186 N.E. 347. 


[a] Thus, if a workmen’s compen- 
sation claimant died after an award 
was made.in his favor, the employer, 
before, attempting to appeal, should 
have had substitution made in the 
tribunal which rendered the award 
and presented such order as part of 
transcript on appeal, and, where as- 
signment of errors failed to show 
any reason for substitution of parties, 
the appellate court had no .jurisdic- 
tion. Sindlinger v. Mitchell, (Ind. 
App.) 186 N.E. 347. 


11. See Appeal & Error § 1567. 


12. Lading v. City of Duluth, 190 
N.W. 981, 153 Minn. 464. : 


13. Davis v. State Industrial Com- 
mission, 172 P. 638, 68 Okl. 150. 


14 See infra § 1245. 

15. Gray v. Oklahoma Gas & Elec; 
tric Co., (Okl.) 25 P.(2da) 761. ‘4 

16. Walker v. Chicago, I. & L. Ry. 
Co., 117 N.E. 969, 66 Ind.App. 165.° 


17. Western Union Telegraph Co: 
be cael 146 N.E. 427, 82 Ind.App. 


18. Western Union Telegraph Co. 
v. Owens, supra. 


19. See statutory provisions. 


(ind. 


§§ 1244-1247] 


an appeal will not be dismissed on the ground that 
appellant’s brief was filed after the expiration of 
the time fixed by statute where the terms of the 
statute are ambiguous.2° The practice of submit- 
ting briefs after argument before the full board has 
been approved.*? 


[§ 1245] 15. Dismissal. In some jurisdictions it is 
held that an appeal in a compensation case will be 
dismissed if not taken within the time fixed by the 
statute,22 but while the failure to file the record by 
the return day or within an extension of time is ordi- 
narily an abandonment of the appeal,?? the informal 
rules of procedure in compensation cases do not nec- 
essarily require a dismissal.24 Whether an appeal 
will be dismissed for failure to file a full transcript, 
where the entire record and testimony have been 
furnished by the appellee, rests in the discretion of 
the court.25 So, under some rules of court regulating 
review in compensation cases, a proceeding to re- 
view will not be dismissed for failure to file briefs,® 
but the case may be heard and determined on the 
merits.27 On the other hand, it is held that, on the 
failure of plaintiff to serve and file his brief within 
the time required, the appeal will, on motion, be dis- 
missed.?8 If an agreed statement of facts is so 
meager that it is impossible to obtain therefrom 
facts necessary to a decision, and the evidence is not 
in the record, the appeal will be dismissed.2® An 
appeal from an order denying judgment on findings 
of fact in a workmen’s compensation case will be dis- 
missed when the record discloses that findings have 
been vacated by final order granting a new trial.°° 
The employer may dismiss its petition for review 
prior to hearing before the commission*? or be- 
fore final submission,?? without consent of: the op- 
posite party,?* where its action does not prejudice 
such opposite party.? Even in the absence of a rule 
of the board relating to dismissal of appeals from the 
arbitration board, it has been held that the board 
may dismiss an appeal from the arbitration board 
to the full board on application of appellants.*> 
The issuance of a writ of certiorari does not deprive 
the commission of jurisdiction after the dismissal 
of the writ without a hearing or determination by 
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the court. The employee may be entitled to have 
a void order of dismissal set aside.*7 A motion by 
the employee to dismiss insurer’s appeal need not 
be considered “where the same practical result can 
be obtained by stating the grounds of substantive 
law requiring a decision in his favor.*® Where both 
parties appeal from the award, defendant can by 
cross action sue to set aside the award and plaintiff 
cannot destroy the cross action by dismissal.?® Un- 
der the practice in some jurisdictions the motion of 
the department of labor and industries to dismiss an 
appeal being analogous to a motion for nonsuit, upon 
denial of the motion, the department is entitled to 
introduce evidence.*°® 


[§ 1246] 16. Submission and Hearing; Rehearing. 
Where the statute requires the court on appeal from 
the award to dispose thereof in a summary manner,*? 
the words “summary manner” are to be construed 
in the sense in which they are commonly employed.*? 
A statute providing for the submission to the court 
of propositions to be held as the law of the case 
does not apply to a hearing on review of a compen- 
sation case where there is no right to a trial by jury 
and a waiver of such right.42 A compensation act 
providing that appeals from the board shall be 
submitted on the date when filed means that the 
clerk shall immediately refer appeals to the court for 
determination, subject to rules for filing briefs.** 
The statement of a single member of the board at 
the hearing before him that the case was res judicata 
and was not properly before him on the question of 
disability does not invalidate the board’s decision on 
the ground of prejudice.t* So the conduct of a 
single member of the board in advising the employee 
to employ a lawyer does not disqualify him from 
sitting on the board in review.** The inadequacy of 
the compensation award, not raised on certiorari nor 
urged before the court’s decision, could not, be con- 
sidered on rehearing by the court.4#7 


[§ 1247] 17. Scope and Extent of Review—a. 
General Rules—(1) Scope in General. In reviewing 
the award or decision of a compensation board, the 
court ordinarily proceeds not as in an original ac- 
tion,*® but as on appeal from a trial court of rec- 
ord,*® and except as otherwise provided, rules ap- 


20. Shaul v. Colorado Fuel & Iron 
Co., (Wyo.) 26 P.(2d) 639. 


21. McIntosh v. Chicago, I. & L. 
Ry. Co., (Ind.App.) 185 N.E. 660. 


22. Frary v. Roxana Petroleum 
Corporation, 297 P. 668, 182 Kan. 854. 


23. See Appeal and Error § 2437. 


24. Lasyone v. Grant Timber & 
Manufacturing Co. of Louisiana, 2 La. 
App. 522 

25. Bucci v. Kirkpatrick Const. 
Cowni66) AG. 208, 11 Ne Mises 377: 


26. Amerada Petroleum Co, v. 
Williams, 259 P. 853, 127 Okl. 58. 


27. Amerada Petroleum Co. v. 
Williams, supra. 


28. Davis v. State Industrial Com- 
mission, 172 P. 638, 68 Okl. 150. 


29. Gagnon’s Case, 115 A. 465, 121 
Me. 20. 


30. Bowman y. Kansas City Foun- 
dry Co., 230 P. 320, 117 Kan. 66. 


31. Brewertom Coal Co. v. Indus- 


trial Commission, 154 N.E. 
Tll. 89. 


32. Inter-Mountain Coal & Lumber 
Co. v. Harris, 3 S.W.(2d) 602, 223 
Ky. 258. 


33. Brewerton Coal Co. v. Indus- 
mies Commission, 154 N.E. 412, 324 
Tk. 89. 


34. Brewerton Coal Co. vy. Industri- 
al Commission, supra. 


35. Castator v. Boyes & Blandford, 
192 N.W. 696, 221 Mich. 591. 


36. Johnson v. Pillsbury Flour 
Mills, 245 N.W. 619, 187 Minn. 362. 


37. Stewart v. Model Coal Co., 288 
S.W. 696, 216 Ky. 742. 


38. Warren’s Case, 172 N.E. 254, 
272 Mass. 127. ; 


412, 324 


39. Texas Employers’ Ins. Ass’n v. 
Romer: (Tex.Civ.App.) 45 S.W.(2d) 


40. Murray v. Department of La- 
bor and Industries of Washington, 
275 P. 66, 151 Wash. 95, 


41. See statutory provisions. 


42, Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524. 


“Summary manner”? 
Summary § 2. 


43. Marshall Field & Co. v. In- 
dustrial Commission, 137 N.E. 121, 
305 Ill. 134. 


44. Thompson v. A. J. Thompson 
Freee Co., 144 N.E. 150, 81 Ind.App. 


defined see 


gtk Nae a defined see 60 C.J. p 
45. De Pietro’s Case, (Mass.) 187 
N.E. 773. ‘ Y 
46. Randolph’s Case, 141 N.E. 865, 
247 Mass, 245. 


47. Pringle v. Morton Salt Co., 242 
N.W. 774, 258 Mich. 415 [aff 236 N.W. 
221, 254 Mich. 179]. 


48. Wieber v. England, 216 N.W. 
85059 525SiDY %2¢ 


49, Wieber yv. England, supra 
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plicable to appellate courts must govern.5° Appel- 
late jurisdiction may be and in some eases is limit- 
ed to a review of the determinations of the board 
made within the limits of the board’s authority,®* or, 
to determining whether the award is within the 
board’s powers,°? or whether it was procured by 
fraud,®* or whether it conforms to provisions of 
act,°>* or whether the findings support the award,°° 
or whether there is evidence to support the find- 
ings,°* or whether the order or decree is contrary to 
law.5? The only function of the court, in some ju- 
risdictions, is to determine, as matter of law, what 
kind of a deeree ought to be entered upon the deci- 
sion made by the board.*® Under some statutes, on 
appeal from a summary judgment entered in accord- 
ance with award, the whole proceeding before 
the commission is not reviewable;°® only the record 
proper, consisting of award and judgment, being be- 
fore the appellate court.£° Where the conclusions of 
fact and rulings of law of the commission are too in- 
definite and uncertain for judicial interpretation, the 
court on appeal from an award based thereon cannot 
review the award or decision.°! ide 


Review of arbitrator or referee. The review pro- 
vided for in some statutes, so far as it relates to ar- 


50. Wieber v. England, supra. 
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' excessive®® or grossly inadequate awards.°? 


[§§ 1247-1249 


bitration proceedings, is limited in scope®? to those 
subjects respecting which the court is authorized to 
make findings,** such as fraud,** undue influence,°* 
action without authority,®* misconduct,®? or grossly 
Where 


there is no hearing de novo,’® the workmen’s com- 


pensation board cannot properly go outside the facts 
found by the referee?! unless agreed upon by the 
parties.7? 


[§ 1248] (2) Matters or Evidence Considered— 
(2) In General. The matters or evidence which may 


' be considered is controlled by the particular statute 


‘under which the proceeding is brought.7* 


[1249] (b) Limitation to Record.’” 


156 A. 598, 102 Pa.Super. 


Under 
particular statutes the court on appeal will not re- 
view questions not referred to in*the award,’* or 
will not pass on the issues raised“ where the trial 
court has not passed on the merits.75 That evidence 
taken before a deputy commissioner disregarded 
technical rules of procedure does not it has been held 
render it less entitled to consideration on appeal 
where no request for trial de novo was made.*® 


The re- 
viewing court is governed by the record on review of 
a compensation case,’ and hence must determine the 


54; Utah|109 A. 224, 265 Pa. 519. 


51. McMahon v. Gretzula, 237 N.Y. 
S. 344, 227 App.Div. 256; Utah Con- 
sol. Mining Co. v. Industrial Commis- 
sion of Utah, 240 P. 440, 66 Utah 173. 


52. See infra § 1257. 


53. Industrial Commission of Colo- 
rado v. London Guarantee & Accident 
Co., 185 P. 344, 66 Colo. 575; U. S. 
Fidelity & Guaranty Co. v. Hall, 129 
S.E. 3805, 34 Ga.App. 307; Muncy v. 
Muncy, 45 S.W.(2d) 1034, 242 Ky. 190; 
Pruno v. Westine, 203 N.W. 330, 204 
N.W. 576, 187 Wis. 358; William Rahr 
Sons Co. v. Industrial Commission of 
Wisconsin, 163 N.W. 169, 166 Wis. 28. 


[a] That industrial commissioner 
announced incorrect rule in his deci- 
sion in relation to the burden of proof 
does not. constitute fraud. Flint v. 
Cle of Eldon, 183 N.W. 344, 191 Iowa 


54. Muncy v. Muncy, 45 S.W.(2d) 
1034, 242 Ky. 190. 


55. U. S. Fidelity & Guaranty Co. 
v. Hall, 129 S.E. 305, 34 Ga.App. 307; 
Muncy v. Muncy, 45 S.W.(2d) 1034, 
242 Ky. 190; Pruno v. Westine, 203 
N.W. 330, 204 N.W. 576, 187_Wis. 358; 
William Rahr Sons Co. v. Industrial 
Commission of Wisconsin, 163 N.W. 
169, 166 Wis. 28. 


56. Industrial Commission of Colo- 
rado v. London Guarantee & Accident 
Co., 185 P. 344, 66 Colo. 575; Riley v. 
Carnegie Steel Co., 119 A. 832, 276 Pa. 
82; Strohl vy. Eastern Pennsylvania 
Rys. Co., 113 A. 62, 270 Pa. 132; Curcio 
v. Bendik, 167 A. 626, 109 Pa.Super. 
241; Sinko v. Bethlehem Steel Co., 
159 A. 230, 104 Pa.Super. 357; May- 
field v. Kerr, 157 A. 506, 102 Pa.Super. 
532; Smith v. Welsh Bros., 156 A. 598, 
102 Pa.Super. 54. 


57. U. S. Fidelity & Guaranty Co. 
v. Hall, 129 S.E. 305, 34 Ga.App. 307; 
Riley v. Carnegie Steel Co., 119 A. 832, 
276 Pa. 82; Strohl v. Eastern Penn- 
sylvania Rys. Co., 113 A. 62, 270 Pa. 
132; Curcio v. Bendik, 167 A. 626, 109 


Pa.Super. 241; Sinko v. Bethlehem 
Steel Co., 159 A. 230, 104 Pa.Super. 
357; Mayfield v. Kerr, 157 A. 506, 102 


Pa.Super. 532; Smith v. Welsh Bros., 


Consol. Mining Co. v. Industrial Com- 
pees of Utah, 240 P. 440, 66 Utah 
173. 


58. Corbett’s Case, 170 N.E. 56, 270 
Mass. 162. 


59. Brashear v. Brand-Dunwoody 
ee Co., (Mo.App.) 21 S.W.(2d) 


60. Brashear v. Brand-Dunwoody 
Milling Co., supra. 


61. Bartlett-Collins Glass Mfg. Co. 
v. Brotherton, 292 P. 822, 145 Okl. 284; 
Prairie Oil & Gas Co. v. King, 235 P. 
522, 109 Okl. 213. 


62. Wilson & Co. v. Ward, 202 P. 
862, 110 Kan. 177; Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


63. Roper v. Hammer, supra. 


64. Wilson & Co. v. Ward, 202 P. 
862, 110 Kan. 177; Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


65. Wilson & Co. v. Ward, 202 P. 
862, 110 Kan. 177; Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


66. Roper v. Hammer, supra. 


67. Wilson & Co. v. Ward, 202 P. 
862, 110 Kan. 177; Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


68. Wilson & Co. v. Ward, 202 P. 
862, 110 Kan. 177;, Roper v. Hammer, 
187 P. 858, 106 Kan. 374. 


69. Albertsen v. Swift & Co., 280 
P. 1057, 117 Kan. 337; Wilson & Co. 
v. Ward, ‘202, P...862, ‘1100 Kan.) 277s 
ay eae v. Hammer, 187 P. 858, 106 Kan. 
374. 


[a] “Gross inadequacy,” within 
the meaning of the act, is one which 
is beyond reason or which shocks the 
sense of justice, and evinces a lack 
of fair and intelligent consideration. 
Albertsen v. Swift & Co., 230 P. 1057, 
117 Kan. 337. 


70. See infra § 1271. 


71. Tarr v. Hecla Coal & Coke Co., 
109 A. 224, 265 Pa. 519; Keyes v. New 
York, O. & W. Ry. Co., 108 A. 406, 265 
Pas £05: 


72. Tarr v. Hecla Coal & Coke Co., 


73. See cases infra this section 
and §§ 1249-1253. 


74. Johnson vy. City of Albia, 212 
N.W. 419, 203 Iowa 1171. 


75. Lee v. Southern Surety Co., 123 
So. 502, 127 So. 36, 14 La.App. EP BE 


76. Georgia Casualty Co. v. Hoage, 
61 App.D.C. 195, 59 F (2d) 870. 


77. Scope and contents of record 
see supra §§ 1219-1242. 


78. Ala.—Continental Gin Co. v. 
Eaton, 107 So. 209, 214 Ala. 224. 


Cal.—North Pac. S. S. Co. v. Soley, 
223 P. 462, 193 Cal. 188 [error dism 
aye ce 3538, 267 U.S. 583, 69 L.Ed. 


Colo.—Tavenor y. Royal Indemnity 
Co., 272 PB. 3, 84 Cofo. 521. 


Conn. — Atwood Vv. Connecticut 


Light & Power Co., 112. A. 269, 95 . 


Conn. 669. 


D.C.—Standard Accident Ins. Co. vy. 
Hoage, 62 App.D.C. 245, 66 F.(2d) 275. 


Ga.—Burdett v. Aetna Life Ins. Co., 
149 S.E. 55, 40 Ga.App. 921. 


Ill.—Ridge Coal Co. v. Industrial 
Commission, 131 N.E. 637, 298 Ill. 532. 


_Ky.—Southern Mining Co. v. Col- 
lins, 300 S.W. 896, 222 Ky. 388. 


La.—Wells v. Standard Pipe Line 
Co., 3 La.App. 94. 


Mich.—Hayes v. 
824, 253 Mich. 628. 


[a] In Oklahoma, actions regular- 
ly commenced in the supreme court 
to review an award or decision of the 
state industrial commission by an 
aggrieved party, who has complied 
with Sup. Ct. Rules, rule 1 (171 Pac. 
ix) of rules prescribed by that court 
as to commencement and trial in such 
actions, will be heard in a summary 
manner on the record and the pro- 
ceedings had before the commission. 
Francis Vitrio Brick Co. v. State In- 
dustrial Commission of Oklahoma, 185 
P. 525, 76 Okl. 314. 


Boutell, 235 N.w. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1249-1258] 


disputed questions of law and fact from the compe- 
tent evidence in the record.”® 


[§ 1250] (c) Evidence Excluded. On certiorari 
to review an order of a board or commission, the 
reviewing court does not pass on rulings excluding 
evidence, unless the evidence excluded imperatively 
commands a different determination than the one 
made by the board.8° However, where undisputed, 
controlling testimony is improperly rejected and there 
is no testimony to support the findings, the review- 
ing court must consider such testimony and apply 
the proper rules of law to the undisputed facts.§+ 


[§ 1251] (d) Reason or Basis for Award or De- 
cision. Where the finding of the commission is cor- 
reet, error in its reason, if any, will not prevent af- 
firmance of the award,°?. and matters discussed by 
the compensation commissioner, which had no effect 
on the award, do not present a question for review,** 
although it has been held that, where the legal prin- 
ciples on which the trial judge determined whether 
an accident arose out of the employment are appar- 
ent, they are reviewable,’* and the appellate court 
on certiorari may examine the opinion of the board 
to see the basis on which it acted.*® 


[§ 1252] (e) Other Cases and Matters Therein. 
A compensation case must be determined on the rec- 
ord before the court, and not on a record before an- 
other court in another case,*® and the appellate court 
must exclude records of previous cases of which the 
commission took notice but gave the employer no op- 
portunity to meet.$7 


[§ 1253] (f) Matters Subsequent to Decision. 
Matters in aggravation of the employee’s injuries oc- 
curring long after appeal was taken cannot be in- 
jected into the case on appeal.*® 


[§ 1254] (3) Questions Considered*®—(a) In 
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General. Under a workmen’s compensation act pro- 
viding that the reviewing court may reverse, affirm, 
or modify any decree or frame a new decree, the 
court may consider the real question raised on find- 
ings of fact in the reseript and disregard error in 
the decree.°® Under some acts, where a case is pre- 
sented by bill of exceptions purporting to set out the 
whole evidence, mistakes made in pleadings will not 
be considered,®! neither will error in the admission 
or rejection of evidence so long as it appears that 
there was evidence of considerable weight to sustain 
the judgment.®2 Under some statutes the reviewing 
court is forbidden to pass upon the referee’s rulings 
at the hearing,®* such as objections to the admission 
of testimony,®* the weight of evidenee,®® credibility 
of witnesses,9® and mere irregularities in, proce- 
dure.®? 


[§ 1255] (b) On Certiorari.?* Matters not sub- 
stantiated by the commission’s return to the writ will 
not be considered.®® The findings and judgment are 
not reviewed as findings of a judge sitting without 
a jury,+ nor is a ease triable de novo on evidence.? 
On certiorari to review a compensation award, grant- 
ed on rehearing, after vacating of a previous award, 
the order granting the rehearing could be reviewed,? 
and by statute the reviewing court may be given ju- 
risdiction to review the record by certiorari without 
the necessity of a review of the decision of the arbi- 
trator by the commission.* 


{§ 1256] (c) On Certification of Question. 
Where the board certifies a particular question of 
law, other questions of law which may suggest them- 
selves are hot to be considered.® 


[§ 1257] (d) Jurisdictional Matters. The re- 
viewing court has authority to determine whether 
the board or commission acted within its powers.® 


[§ 1258] (e) Constitutionality of Statutes. On 


107 So. 837, 214 Ala. 256. 


79. Merritt v. Industrial Commis- 
sion, 152 N.B. 505, 322 Ill. 160; Sca- 
lise v. Uvalde Asphalt Paving Co., 
121 A. 693, 98 N.J.Law 696. 


80. Martilla v. Be ney Mining Co., 
191 N.W. 193, 221 Mich. 525, 30 A.L.R. 
1249. e 


81. Gacesa v. Consumers’ Power 
Co., 190 N.W. 279, 220 Mich. 338, 24 
A.L.R. 675. 


82. Southern California Edison Co. 
v. Industrial Accident Commission of 
California, 248 P. 938, 78 Cal.App. 584; 
Industrial Commission of Colorado v. 
Bonfils, 241 P. 735, 78 Colo. 306; Utah 
Copper Co. v. Industrial Commission 
of Utah, 256 P. 397, 69 Utah 452. 


[a] Rule applies to finding that 
the deceased person was an employee. 


Industrial Commission of Colorado vw. 


Bonfils, 241 P. 735, 78 Colo. 306. 


83. Pascoal v. Mortenson, 145 A. 
149, 109 Conn. 39. 


84. Foley v. Home Rubber Co., 99 
A. 624, 89 N.J.Law 474 [aff 102 A. 
1053, 91 N.J.Law 323]. 


85. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 

86. Taylor’s Case, 142 A. 730, 127 
Me. 207. 

87. Spencer v. Industrial Commis- 
sion, (Utah) 20 P.(2d) 618. 


88. Cloquet v. Department of La- 
bor and Industries of Washington, 
268 P. 602, 148 Wash. 229. 


. 89. Decisions reviewable see supra 
§§ 1135-1140. 


90. Caspar v. East Providence 
Artesian Well Co., 139 A. 470, 49 R. 
Tas8? 


91. Sloss-Sheffield Steel & Iron Co. 
v. House, 116 So. 167, 217 Ala. 422. 


92. Sloss-Sheffield Steel & Iron Co. 
v. House, supra. 

93. Zook v. Industrial Commission 
of Colorado, 223 P. 751, 75 Colo. 41. 

94. Zook y. Industrial Commis- 
sion of Colorado, supra. 


95. Zook v. Industrial Commission 
of Colorado, supra. 


96. Zook v. Industrial Commission; 


of Colorado, supra. 


97. Zook vy. Industrial Commission 
of Colorado, supra. 


98. Decisions reviewable see su- 
pra § 1137. 


99. Blankenship v. Industrial Com- 


mission of Arizona, 267 P. 203, 34 
Ariz. 2. 
Ca] Thus the industrial commis- 


sion’s alleged refusal of compensa- 
tion on the basis of a referee’s report 
without giving claimant opportunity 
to object was not available on cer- 
tiorari, where not substantiated by 
the commission’s return. Blanken- 
ship v. Industrial Commission of Ari- 
zona, 267 P. 203, 34 Ariz. 2. 


1. Hardisty v. Woodward Iron Co., 


2. Hardisty v. Woodward Iron Co., 
supra. 


Trial de novo generally see infra 
§ 1271. 


3. Mark v. Keller, 246 N.W. 472, 
188 Minn. 1. 


4 Jakub v. Industrial Commission, 
123 N.E. 263, 288 Ill. 87. 


5. In re Pioneer Mill Co., 31 Ha- 
waii 814. 
6 Cal.—North Pac. S. S. Co. v. 


Soley, 223 P. 462, 193 Cal. 138 [error 
dism 45 S.Ct. 353, 267 U.S. 583, 69 L. 
Ed. 798]. 


Colo.—Industrial Commission of 
Colorado v. Employers’ Liability As- 
sur. Corporation, 241 P. 729, 78 Colo. 
267; Industrial Commission of Colo- 
rado v. London Guarantee & Accident 
Co., 185 P. 344, 66 Colo. 575. 


Ga.—uU. §S. Fidelity & Guaranty Co. 
v. Hall, 129 S.E. 305, 34 Ga.App. 307. 


Ky.—Muncy y. Muncy, 45 S.W.(2d) 
1034. 242 Ky. 190. 


Mo.—Higgins v. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493: State 
ex rel. New Amsterdam Casualty Co. 
verte (App.) 61 S.W.(2d) 


Wis.—Pruno v. Westine, 203 N.W. 
330, 204 N.W. 576, 187 Wis. 358; Wil- 
liam Rahr Sons Co. y. Industrial 
Commission of Wisconsin, 163 N.W. 
169, 166 Wis. 28. 
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review of proceedings before the board or commis- 
sion the court cannot, it has been held, pass on the 
constitutionality of provisions of the Workmen’s 
Compensation Act.’ 


[§ 1259] (f) Moot Questions. In accordance 
with the rule applicable on review of civil actions 
generally,’ moot questions will not be considered on 
review of compensation cases.° However, satisfac- 
tion of an award determining primary liability has 
been held not to render the question of lability moot 
so as to preclude review.?° 


[§ 1260] (g) Controversy between Insurers. A 
controversy between insurance carriers is not prop- 
erly before the court upon an appeal from the award 
to claimant.11 


[§ 1261] (4) Review when Facts Not Found or In- 
sufficicntly Found. In the absence of findings of 
facts by the commission, appellate courts will look 
to the record to determine whether conclusions are 
supported.1?, Unless the facts in evidence are prac- 
tically undisputed, an appellate tribunal eannot as- 
sume a finding of facts as made by the tribunal under,, 
review when there is no finding of these facts of ree- 
ord.1? Where the trial judge dismissed the applica- 
tion solely on a point of law and made no findings 
of fact, only the question of law involved in the de- 


Boulia-Gorrell 
801, 85 N.H. 543; 


[a] Whether compensation claim- 
ant was employee within the act isa 
jurisdictional question. Angel v. In- 
dustrial Commission of Utah, 228 P. 
509, 64 Utah 105. 


{b] That industrial commissioner 
announced incorrect rule in relation 
to the burden of proof does not con- 
stitute a matter involving his juris- 


[a] Thus (1) 


ployee’s 


WORKMEN’S COMPENSATION ACTS 


Lumber Co., 
Kelly-Dempsey Co. 
v. State Industrial Commission, 298 
P. 591, 148 Ok]. 288. 


me stions raised by 
the trial court’s finding that an em- 
disability would 
about two years, unless he procured 
expensive medical treatment, need not 


[§§ 1258-1262 


cision ma~ be reviewed.!* It has been held that, 
where the findings of fact are not sufficiently spe- 
cific to enable the court on appeal to judge of pro- 
priety of award, the record will be remitted to the 
board.1* Testimony not reficeted in the findings can- 
not be considcred on appeal in the absence of a mo- 
tion to add it to the findings.** 


[§ 1262] (5) Errors Waived in Appellate Tri- 
bunal.17 Where the specific grounds of objection set 
up by petitioner on a writ of review from the award 
of the commission are considered as taking the place 
of assignments of error in the ordinary appeal,!® the 
general rule that the appellate court will not consid- 
er any errors except those assigned!® applies to the 
objections so set up.?° So, in accordance with the 
general rule on review of civil cases generally,?* 
questions not argued in the brief in proceedings to 
review a compensation case will ordinarily be regard- 
ed as waived.??, An application to review an award, 
attacking its merits, constitutes a gencral appear- 
ance and waives objection on the ground of failure 
to give the required notice of the arbitration pro- 


_ceedings.?* Incidental reference in briefs of counsel 


to the general statutes of limitations, in commenting 
on the unusual delay beyond the six months’ period 
for giving notice of injury prescribed by the act, has 
been held not to authorize the appellate court to 


161 A.]| ice Coordinated Transport, 165 A. 419, 


11 N.J.Mise. 219. 


_ 16. Taylor v. St. Paul's Universal- 
ist Church, 145 A. 887, 109 Conn. 178. 


17. Reservation Row of grounds 
see supra §§ 1147-1187. 


18. Ocean Accident & Guarantee 
Corporation vy. Industrial Commission 


continue 


diction. Flint v. City of Eldon, 183 
N.W. 344, 191 Iowa 8465. 


[ec] Denial of continuance by in- 
dustrial accident commission on the 
ground that application came too late 
is a mere error of procedure not af- 
fecting its jurisdiction to make 
award, and, on certiorari to review 
its award, does not constitute ground 
for review. Western Pipe & Steel Co. 
of California y. Industrial Accident 
Commission of California, 228 P. 859, 
194 Cal. 379. 


[d] Contention on certiorari that 
award was in excess of jurisdiction, 
as being greater in amount than was 
allowable under statutory limitation, 
went beyond question of reasonable- 
ness and amounted to claim that the 
award was unlawful, and hence it was 
immaterial whether reasonableness 
was reviewable. Great Western Pow- 
er Co. of California v. Industrial Ac- 
cident Commission of California, 218 
PB. 2009;2191aCal.. 724. 


7 Marmon. Motor Car Co. ..v. 
Sparks, 161 N.E. 647, 87 Ind.App. 591; 
Lyons vy. Industrial Commission, 180 
N.E. 273, 42 Ohio App. 132; Palle v. 
Industrial Commission, (Utah) 18 P. 
(2a) 299. 


[a] Thus, on appeal from the in- 
dustrial commission’s decision in an 
occupational disease case, claimant 
could not contend that statutes deny- 
ing appeal in such cases were uncon- 
stitutional. Lyons y. Industrial Com- 
mission, 180 N.E. 273, 42 Ohio App. 
132. 


& See Appeal and Error. § 2541. 


9. Gaffney v. Goodwillie Bros., 169 
N.W. 849, 203 Mich. 591; White v. 


be considered on exceptions, where he 
was unable to obtain such treatment 
for over two years after the accident. 
White v. Boulia-Gorrell Lumber Co., 
161 A. 801, 85 N.H. 543. (2) Where 
an award, after institution of a pro- 
ceeding for review, was vacated by 
the industrial commission, and a new 
award made, nothing was presented 
for review. Kelly-Dempsey Co. v. 
State Industrial Commission, 298 P. 
591, 148 Okl. 288. 


10. American Radiator Co. 
Franzen, 254 P. 160, 81 Colo. 161. 


il. Hargraves v. George F. Shev- 
lin Mfg. Co., 165 N.Y.S. 960, 179 App. 
Div. 477. 


[a] Thus, under Workmen’s Com- 
pensation L. § 54 subd 5, if notice of 
cancellation of insurance policy had 
not been filed with industrial com- 
mission, for the purpose of awarding 
compensation, the commission could 
find the policy in effect; if insurer 
had a controversy with another in- 
surer, it was outside the jurisdiction 
of the commission, and could not be 
injected into appeal from an award to 
claimant. Hargraves v. George F. 
Shevlin Mfg. Co., 165 N.Y.S. 960, 179 
App.Div. 477. 


12. Waring v. Metropolitan Life 
ie Co., 39 S.W.(2d) 418, 225 Mo.App. 


13. Hartz y. Hartford Faience Co., 
97 A. 1020, 90 Conn. 539. 


14. Grinnell v. Wilkinson, 98 A. 
103, 39 R.I. 447, L.R.A.1917B 767, Ann. 
Cas.1918B ‘618. 


15. Gianfrancisco v. 


v. 


23. 
Public Serm!106 Kan. 374. 


of Arizona, 269 P. 77, 34 Ariz. 175; 
Maryland Casualty Co. v. Industriai 
Commission, (Ariz.) 266 P. 11. 


19. See Appeal and Error § 1462. 


20. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 269 P. 77, 34 Ariz. 175; 
Maryland Casualty Co. v. Industrial 
Commission, (Ariz.) 266 P. 11. 


Ateneo of errors see supra § 


21. See Appeal d Error § 3057. 


22. Lea Mathew Shipping Corpo- 
ration v. U. S. Employees’ Compensa- 
tion Commission, 56 F.(2d) 860; Gor- 
don vy. Industrial Accident Commis- 
sion of California, 249 P. 844 [mod 
249°RP, 849, 199 Cal. 420) 58) ALL.R. 
1374]; Vanderwill v. Evening News 
Ass’n, 194 N.W. 565, 223 Mich. 485. 


{a] Thus (1) in a suit to set 
aside an order of a deputy commis- 
sioner, errors assigned in plaintiffs’ 
petition but not discussed in the brief 
will not be considered in the district 
court. Lea Mathew Shipping Corpo- 
ration v. U. S. Employees’ Compensa- 
tion Commission, 56 F.(2d) 860. (2) 
Where the parties stipulated that one 
of the questions for review on cer- 
tiorari to the department of labor and 
industry was whether plaintiff had 
waived his right sto an award, but 
that question was not argued in the 
brief, no consideration will be given 
to it. Vanderwill v. Evening News 
Ass’n, 194 N.W. 565, 223 Mich. 485. 


Briefs see supra § 1244. 
Roper v. Hammer, 187 P. 858 


> 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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take cognizance of it.24 Permitting an injured em- 
ployee to testify without objection on the hearing be- 
fore the commission that he had testified before the 
arbitrator that he had lost a certain per cent of his 
earning capacity does not waive the employer’s ob- 
jection to that testimony, when given before the ar- 
bitrator.2> Where applicant for compensation for 
personal injuries was a party to a petition for re- 
view, the industrial accident commission cannot 
waive, so far as he is concerned, the time for filing 
briefs and concede the invalidity of the award.?°® 


[§ 1263] b. Parties Entitled To Allege Error.’ 
The rule that a court of review will not entertain as- 
signments of error which appellant bases upon rul- 
ings, orders, decisions, or proceedings in the trial 
court which may be prejudicial or injurious to oth- 
ers, but are not so to him,?® applies in proceedings for 
review of compensation proceedings.?® So:the rule 
that a party cannot complain of rulings favorable to 
himself*® is also applicable.*+ Equally applicable*? 
is the rule that proceedings acquiesced in by a party 
cannot be complained of in the appellate court.** 
The rule that an appellant will not be permitted to 
take advantage of errors which it invited or induced 
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the trial court to commit** has also been applied.** 
And the rule that an appellant cannot complain of 
alleged errors which affect an adverse party only** 
is controlling in proceedings to review compensation 
proceedings.*7 The compensation law seems to con- 
template that, so far as the award is against the con- 
tentions of either party, it is conclusive and final un- 
less that party appeals.*® So, a dependent who does 
not assign error, or ask for a writ of certiorari is in 
no position to claim more than the sum awarded by 
the board.2® An appeal of an employer’s insurer 
confers no right on the employer to be heard on ap- 
peal where the employer does not except to, or ap- 
peal from, the award.*°® 


[§ 1264] c. Presumptiors. On proceedings to re- 
view compensation proceedings, the presumption is 
that the board or commission acted within its juris- 
diction,*? acted honestly,*? and based its findings on 
unbiased judgment of the evidence.** So it is pre- 
sumed that the commission performed its full duty,** 
and discharged it in the manner and form prescribed 
and as directed by the act,*#® and every presumption 
is in favor of the validity of the judgment or other 
proceedings,*® and any condition of facts consistent 


24. Wheat v. Clark & Hulse, 199 N. 
W. 207, 227 Mich. 556. 


25. Old Ben Coal Corporation v. 
Industrial Commission, 129 N.E. 772, 
206) tl), 229: ". 


26. First. Christian. -Church., of 
Fresno y. Industrial Accident Com- 
mission of State of California, 160 P. 
675, 173 Cal. 552. ; 

27. Persons entitled to review see 
supra §§ 1141-1143. 


28. See Appeal and Error § 2589. 


Harmless error generally see in- 
fra § 1270. 


29. Gendron v. Dwight Chapin & 
Co., 37 S.W.(2d) 486, 225 Mo.App. 466; 
Industrial Commission of Ohio v. 
Chambers, 173 N.E. 619, 36 Ohio App. 
508; Wakefield v. Warren-Lamb 
Lumber Co., 194 N.W. 835, 46 S.D. 510; 
Continental Casualty Co. v. Industrial 
Commission, TTP CZ), 329, 19, Utah 
yas ee 


{a]. Thus (1) the court’s failure to 
make a weekly allowance in addition 
to compensation accumulated to the 
time of trial was prejudicial only to 
claimant under the evidence in this 
case Industrial Commission of Ohio 
v. .Chambers, 173 N.E: 619; 36 
Ohio App. 508. (2) Where one claim- 
ing to be the widow of a deceased 
workman appealed from an award 
giving compensation to the inter- 
vener found to be his real widow, ap- 
pellant could not question the find- 
ing that the intervener was a depend- 
ent, that being the employer’s con- 
cern. Wakefield v. Warren-Lamb 
Lumber Co., 194 N.W. 835, 46 S.D. 
510... (3) The commission having 
found, as an independent fact, em- 
ployee’s permanent partial disability 
from the first injury, not causally 
connected with subsequent injuries 
under a second employer, the first 
employer and insurer could not com- 
plain of any incompetent evidence or 
errors respecting final disability. 
Continental Casualty Co. v. Industrial 
meee 11° P2(2d)* 329, 79 Utah 


30. See Appeal and Error 8 2591. 
31. Tahona Smokeless Coal Co. v. 


State Industrial Commission, 284 P. 
51, 141 Okl. 159., 


{a] Thus, where the _ evidence 
shows that the employer is primarily 
liable for payment of compensation, 
the employer cannot be heard to com- 
plain of an award holding it second- 
arily liable. Tahona Smokeless Coal 
Co. v. State Industrial Commission, 
284 P. 51, 141 Okl. 159. 


32. Bogowich y. State Workmen’s 
Ins. Fund, 161 A. 623, 105 Pa.Super. 
366. 


fa] Thus an employee who ac- 
quiesced in the making of report on 
evidence taken by an incapacitated 
referee could not complain that the 
second referee did not see or hear the 
witnesses. Bogowich v. State Work- 
men’s Ins. Fund, 161 A. 623, 105 Pa. 
Super. 366. 


33. See Appeal and Error § 2635. 
34. See Appeal and Error § 2606. 
- Sunlight Coal Co. v. Industrial 
Commission, 175 N.E. 779, 343 Ill. 


549; Steel Sales Corporation vy. Indus- 
trial Commission, 127 N.E. 698, 293 
Til. 485, 14 A.L.R. 274; Ordean v. In- 
land Steel Co., 161 N.E. 711, 89 Ind. 
App. 512. 


fa] Thus (1) the employer could 
not urge that the record did not dis- 
close the employee’s annual earnings, 
where the omission was the employ- 
er’s fault. Sunlight Coal Co. v. In- 
dustrial Commission, 175 N.E. 779, 
343 Ill. 549. (2) On review of an 
award by the industrial commission, 
an employer cannot object to testi- 
mony as hearsay which he brought 
out by his cross-examination of ap- 
plicant, where he made no objection 
or motion to strike it from the record. 
Steel Sales Corporation v. Industrial 
Commission, 127 N.E. 698, 293 Ill. 435, 
14 A.L.R. 274. 


36. See Appeal and Error § 2592. 


37., Harder v. Thrift ,Const. Co., 
(Mo.App.) 538 S.W.(2d) 34. 


_ £rvrors affecting party not appeal- 
ing. as harmless see infra § 1270. 


38. U.S. Fidelity & Guaranty Co. 
v. Industrial Commission, (Ariz.) 26 
P.(2d) 1012; Kabel v. Lane Engineer- 
ing Co., 187 N.Y.S. 8383, 196 App.Div. 
669:. Sweet v. Sherwood Ice Co., 100 
A. 316, 40 R.I. 203; Great Northern 
Ry. Co. v. King, 161 N.W. 371, 165 


Wis. 159. 


fa] Thus, where no appeal was 
taken by the dependent aunt of dece- 
dent, nor on behalf of minor children, 
from decree under the workmen’s 
compensation act, the matter will not 
be considered as to them on appeal by 
the widow. Sweet v. Sherwood Ice 
Co., 100 A. 316, 40 RI. 203. 


39. Kostamo v. H. G. Christman 
Co., 188 N.W. 902, 214 Mich. 652. 


40. McPherson v. Henry Motor 
Sales Corporation, 160 S.E. 283, 201 
N.C. 303 [appeal dism 52 S.Ct. 499, 286 
U.S. 527, 76 L.Ed. 1269). 


41. Broniszewski v. Baltimore & 
O. R. Co., 144 A. 345, 156 Md. 447. 


42. King v. Alabam’s Freight Co., 
12 P.(2d) 294, 40 Ariz. 363. 


43. King v. Alabam’s Freight Co., 
supra. 


44. King v. Alabam’s Freight Co., 
298 P. 634, 38 Ariz. 205; Adams v. W. 
E. Wood Co., 169 N.W. 845, 203 Mich. 
673; Waterman vy. Chicago Bridge & 
{ron Works, 41 S.W.(2d) 575, 328 Mo. 
688; Higgins v. Heine Boiler Co., 41 
S.W.(2d) 565, 328 Mo. 493. 


45. Ky.—Jones v. Davis, 54 S.W. 
(2d) 681, 246 Ky. 293; Black Star 
Coal Co. v. Collins, 32 S.W.(2d) 540, 
236 Ky. 39. 


Mich.—Thayer v. Berkey & Gay 
seer’ Co., 190 N.W. 230, 220 Mich. 


Mo.—Beck v. Kansas City Public 
Service Co., (App.) 48 S.W.(2d) 213 
[transf 37 S.W.(2d) 589]. 


Okl.—Hartford Accident & Indem- 
nity Co. v. State Industrial Commis- 
sion, 209 P. 775, 87 Okl. 180. 


Wis.—Hackley-Phelps-Bonnell Co. 
v. Industrial Commission, 179 N.W. 
590, 173 Wis. 128. 


46. Cal.—Hercules Powder Co. v. 
Industrial Accident Commission, 
(App.) 21 P.(2d) 1014; Merino v. Pa- 
cific Coast Borax Co., 12 P.(2d) 458, 
124 Cal.App. 336. 


Ind.—Zeitlow v. Smock, 117 N.E. 
665, 65 Ind.App. 648. 


Mo.—Schmelzle_v. Ste. Genevieve 
Lime & Quarry Co., (App.) 37 S.W. 
(2d) 482. 
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with the validity of the judgment will be presumed 
to have existed+7? rather than one which will defeat 
Accordingly, it is assumed that the 
board drew inferences which are in harmony with 
and in support of the award,*® that the facts are as 
found by the commissioner,®® that the board acted 
consistently in arriving at its findings,®? that there 
was evidence to sustain the findings,®? and, in the 


the judgment.*$ 


Mont.—Moffett v. Bozeman Canning 
Co., 26 P.(2d) 973; Rom y. Republic 
Coal Co., 22 P.(2d) 161, 94 Mont. 250; 
Radonich vy. Anaconda Copper Mining 
Co., 8 P.(2d) 658, 91 Mont. 437. 


N.D.—Oberg  v. North Dakota 
Workmen’s Compensation Bureau, 220 
N.W. 923, 57 N.D. 189; Klemmens v. 
North Dakota Workmen’s Compensa- 
tion Bureau, 209 N.W. 972, 54 N.D. 
496; Dehn v. Kitchen, 209 N.W. 364, 
54 N.D. 199; Gotchy v. North Dakota 
Workmen’s Compensation Bureau, 
194 N.W. 663, 49 N.D. 915. 


Tex.—Cherry v. Magnolia Petrole- 
um Co., (Commn.App.) 45 S.W.(2d) 
555 [aff (Civ.App.) 24 S.W.(2d) 549]; 
Texas Indemnity Ins. Co. v. Beal, 
(Civ.App.) 35 S.W.(2d) 1054 [rev on 
other grounds (Commn.App.) 55 S.W. 
(2d) 801]. 


Wash.—Marney v. Industrial Ins. 
Department, 167 P. 1085, 98 Wash. 
483. 


[a] Particular presumptions in- 
dulged.—(1) That claim is within the 
statute. Dillon v. Dillman, 272 P. 373, 
133 Okl. 2738. See Kanzar v. Acorn 
Mfg. Co., 114 N.E. 398, 219 N.Y. 326 
(holding that a provision of the stat- 
ute that it will be presumed, in the 
absence of substantial evidence to the 
contrary, that the claim is within the 
provisions of the act does not create 
a presumption to support a finding 
of the commission based on medical 
reports that claimant, who suffered 
injuries resulting in the loss of por- 
tions of fingers of a hand, had lost 
the use of the hand, where there was 
no evidence thereof). (2) That ap- 
pellant knew the jurisdiction and 
powers of the board or commission. 
Venable v. Fairmount Glass Works, 
45) ON.) 581, 83 Ind-App. 17 .cn3) 
That appellant knew the court to 
which appeals must be taken. Ven- 
able v. Fairmount Glass Works, su- 
pra. (4) That appellant knew the 
jurisdiction of the reviewing court. 
Venable v. Fairmount Glass Works, 
supra. (5) That sufficient notice 
was given. Cimmino v. John T, Clark 
& Son, 172 N.Y.S. 478, 184 App.Div. 
745; Anderson & Prichard v. Pyle, 14 

, Po(2d) 938, 159 Okl. 188. (6) That 
the board waived strict compliance 
with the requirement of filing notice. 
Texas Employers’ Ins. Ass’n v. Ad- 
cock, (Tex.Civ.App.) 27 S.W.(2d) 363. 
(7) That delayed filing of the claim 
was waived. Maryland Casualty Co. 
v. Hodge, 49 F.(2d) 127. (8) That 
there was no fraud. AStna Life Ins. 
Co. v. Shiveley, 121 N.E. 50, 75 Ind. 
App. 620. (9) That there was no rule 
of the board that hearings regarding 
approval of a compensation agree- 
ment be formally set for hearing, and 
that notice be served on the insur- 
ance carrier. Attna Life Ins. Co. v. 
Shiveley, 121 N.E. 50, 75 Ind.App. 620. 
(10) That the same parties were be- 
fore the board as were before the 
trial court. Texas Employers’ Ins. 
Ass’n v. Mints, (T’ex.Civ.App.) 10 S. 
W.(2d) 220. (11) That ordinarily 
the commission, before which a com- 
pensation claim is made, has support- 
ing facts placed before it. Thomas 
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v. Pennsylvania R. Co., 160 A. 793, 162 
Md. 509. (12) That trial court found 
an average weekly wage supporting 
the judgment. Traders’ & General 
Ins. Co. v. Powell, (Tex.Civ.App.) 44 
S.W.(2d) 764 [rev on other grounds 
(Commn.App.) 65 S.W.(2d) 269]. (13) 
That the board drew those permissi- 
ble deductions of fact that support 
the award. Bachman y. Waterman, 
121 N.E. 8, 68 Ind.App. 580. (14) 
That a commission denying compen- 
sation determined the cause of dis- 
ability adverse to the employee’s 
claim. Waring v. Metropolitan Life 
Ins. Co., 39 S.W.(2d) 418, 225 Mo.App. 
600. (15) That a transcript of the 
evidence taken before an inspector 
was before the commission at the 
time of making the award. Wise- 
Buchanan Coal Co, v. Risco, 1 P.(2d) 
411, 150 Okls 9078 (16) That a limi- 
tation statute was presented before 
the commission. Hayes vy. Boutell, 
235 N.W. 824, 253 Mich. 628. (17) 
That the commission found on all 
facts necessary to its decision where 
fact findings are made. American 
Smelting & Refining Co. v. Indus- 
trial Commission of Utah, 10 P.(2d) 
918, 79 Utah 302. (18) That there 
was no evidence to support a finding 
that the employee was permanently 
disabled where there is no finding on 
that issue. Fear Campbell Co. v. 
Yearion, 164 N.E. 282, 88 Ind.App. 
382. (19) That the facts actually 
found are in accord with the award 
or judgment when no findings are 
made and there is evidence to support 
such award or judgment. American 
Smelting & Refining Co. v. Inaustrial 
Commission of Utah, 10 P.(2d) 918, 
79 Utah 302. (20) That an appli- 
cation to have evidence stricken was 
denied, where such motion never for- 
mally acted upon. Mesmer & Rice v. 
Industrial Accident Commission, 173 
P. 1099, 178 Cal. 466. (21) That, from 
the time of hearing, claimant was 
able to earn something, when the 
board finds that his permanent par- 
tial disability is less than fifty per 
cent. Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 82 Mont. 543. 
(22) That the commission allowed 
compensation only for compensable 
injuries where some of the injuries 
were compensable and the remainder 
not. Enterprise Dairy Co. vy. Indus- 
trial Accident Commission of State of 
California, 259 P. 1099, 202 Cal. 247. 
(23) That no claim was made against 
the employer’s wife, where the com- 
pensation awarded was against the 
husband alone, although a motion to 
extend the time of filing claim ran 
against both. Pallanck y. Donovan, 
147 A. 14, 109 Conn. 469. (24) That 
petition was amended to support find- 
ings. Morin’s Case, 120 A. 44, 122 
Me. 338. (25) That petition was 
amended to correspond with facts 
proved. Snopkoski v. Home River- 
side Coal Mines Co., 244 P. 849, 120 
Kan. 747. (26) That rules adopted 
by the commission for fheir govern- 
ment in awarding compensation for 
a hernia are reasonable and lawful, 
where no attack is made upon them. 
Staker vy. Industrial Commission, 209 
P. 880, 61 Utah 11. (27) That a fund 
is available out of which the claim 
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absence from the record of additional evidence ad- 
mitted, it will be presumed that such additional evi- 
dence was sufficient to sustain the board’s findings.°*% 
A considerable presumption will be indulged in favor 
of findings on the subject of the reasonableness of the 
excuse for failure to give written notiee.®* 
ings of the trial court in the absence of a settled 
case are presumed to be within the issues litigated at 


The find- 


can be satisfied. O’Brien v. Indus- 
trial Insurance Department, 171 P. 
1018, 100° Wash. 674. 


[b] On the other hand (1) it will 
not be presumed~that the time for 
giving notice of a motion to extend 
the time for filing claim was unrea-. 
sonably short, where that question 
was not raised insxthe pleadings, and 
the employer knew of the circum- 
stances of the injury. Pallanck v. 
Donovan, 147 A. 14, 109 Conn. 469. 
(2) Where the commission certifies 
that what was sent up on appeal as 
the record embraced all matters call- 
ed for by statute, the appellate court 
cannot assume that anything occur- 
red that was not included within the 
record so certified. Brocco v. May 
Department Stores Co., (Mo.App.) 55 
S.W.(2d) 322. (3) The fact that, on 
certiorari, the board returns that the 
employer had actual knowledge of the 
accident, does not require the re- 
viewing court to assume it as a fact, 
in the absence of any supporting evi- 
dence. Armstrong v. Oakland Vine- 
gar & Pickle Co., 163 N.W. 897, 197 
Mich. 334. u 


47. London Guarantee & Accident 
Co. v. Industrial Accident Commis- 
sion of State of California, 259. P. 
1096, 202 Cal. 239; Northwestern Pac. 
R. Co. v. Industrial Accident Commis- 
sion of State of California, 161 P. 123, 
173 Cal. 652; Merino v. Pacific Coast 
Borax Co., 12 P.(2d) 458, 124 Cal.App. 
336; Hagenback vy. Leppert, 117 N.E. 
531, 66 Ind.App. 261; Gallagher v. 
Delaware, L. & W. R. Co., 72 Pa.Su- 
per. 124; Continental Casualty Co. v. 
Industrial Commission, 11 P.(2d) 329, 
79 Utah 532. ; 


[a] Hernia.—In the absence of a 
contrary finding of fact, it will be 
presumed that the lifting of bundles 
of paper weighing from forty to six- 
ty pounds, by claimant did not cause 
hernia. Alpert v. J. C. & W. B. Pow- 
ers, 119 N.E. 229, 223 N.Y. 97. 


48. Merino v. Pacific Coast Borax 
Co., 12 P.(2d) 458, 124 Cal.App. 336. 


49. Gardiner v. Cochran Chair Co., 
134 N.E. 878, 78 Ind.App. 94; O’Brien 
v. Industrial Insurance Department, 
171 P. 1018, 100 Wash. 674. 


50. Merchants’ & Miners’ Transp. 
Co. v. Norton, 32 F.(2d) 513. 


51. Mitchell v. Ball Bros. Co., (Ind. 
App.) 186 N.E. 900. 


52. Woodstock Cotton Mills v. Gil- 
mer, 113 So. 88, 216 Ala. 256; Kelse 
Branch Coal Co. v. Spradlin’s Guard- 
ian, 300 S.W. 892, 222 Ky. 432; Safety 
Insulated Wire & Cable Co. v. Court 
of Common Pleas in and for Hudson 
County, 100 A. 846, 90 N.J.Law 114; 
O’Brien y. Industrial Insurance De- 
partment, 171 P. 1618, 100 Wash. 674. 


53. Smith-Lohr Coal Mining Co. 
v. Industrial Board of Illinois, 116 N. 
E. 656, 279 Ill. 88. 


54. Sears-Roebuck & Co. Vv. 
Seg 26 S.W.(2d) 128, 160 Tenn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the trial whether or not presented by the pleadings.°®® 
Further, although the trial judge in his reseript does 
not allude to the evidence, it will be presumed that 
he made his findings on all the evidence before him.°® 
It will be assumed that the commission believed ali 
evidence tending to sustain the award,®’ and only 
evidence most favorable to the award will be consid- 
ered,®® and all unfavorable evidence must be disre- 
garded where it is contradicted by evidence in sup- 
port of the award.°® Where the board or commission 
has made an award in favor of the employee, the evi- 
dence must be viewed in the light most favorable to 
support the award,®° and every legitimate inference 
will be drawn in favor of the employee.*? 
other hand, where the decision is against the claim 
of the employee, the court on appeal cannot ignore 
testimony which is against the employee and consid- 


55. State v. Cass County Dist. Ct., 
151 N.W: 910, 129 Minn. 156 


[a] Mlustration.—On certiorari to 
review a judgment for compensation 
bringing up the pleadings, finding, 
and judgment, relator cannot con- 
tend that the respondent employer’s 
answer was not sufficient to present 
the question decided in awarding com- 
pensation for only partial disability 
to relator who, having previously lost 
an eye, suffered the loss of his re- 
maining eye by the accident on which 
the application for compensation was 
based, for the reason that the prior 
injury was not specially pleaded. 
State v. Cass County Dist. Ct., 151 
N.W. 910, 129 Minn. 156. 


56. Donahue v. R. A. Sherman’s 
Sons Co., 98 A. 109, 39 R.I. 373, L.R.A. 
1917A 76; Carroll v. What Cheer Sta- 
bles Co., 96 A. 208, 38 R.I. 421, L.R.A. 
1916D 154, Ann.Cas:1918B 346. 


57. Southern Pac. Co. v. Industrial 
Accident Commission, 170 P. 822, 177 
Cal. 378; Orinda Properties Co. v. 
Industrial Accident Commission of 
California, 260 P. 375, 86 Cal.App. 1; 
Coombs v. Industrial Accident Com- 
mission of California, 245 P. 445, 76 
Cal.App. 565. 


58. State v. Gageby, (Ind.App.) 
184 N.B. 190; Norris v. McVaugh 
Const. Co., (Ind.App.) 182 N.E. 585; 
Carr v. Krekeler, 181 N.E. 526, 94 Ind. 
App. 508; John C. Groub Co, v. Brock, 
180 N.E. 923, 94 Ind.App. 346; Davis 
v. Robinson, i179 N.E. 797, 94 Ind.App. 
104; Indiana Portland Cement Co. v. 
Frazier, 158 N.E. 249, 86 Ind.App. 406 
[foll Inland Steel Co. v. Lara, (Ind. 
App.) 162 N.E. 910, and Fall Creek 
Mfg. Co. v. Ferguson, 168 N.E. 925, 
90 Ind.App. 718]; Kauffman v. Bardo, 
148 N.E. 496, 83 Ind.App. 482; Hask- 
ell & Barker Car Co. v. Brown, 117 
N.E. 555, 67 Ind.App. 178; McCully 
v. Kelley-Dempsey Co., (Mo.App.) 57 
S.W.(2d) 784; De Moss v. Evens & 
Howard Fire Brick Co., (Mo.App.) 57 
S.W.(2d) 720; Keithley v. Woods 
Bros. Const. Co., (Mo.App.) 56 S.W. 
(2d) 628; Lanahan v. Hydraulic-Press 
Brick Co., (Mo.App.) 55 S.W.(2d) 327; 
Probst v. St. Louis Basket & Box 
Company, (Mo.App.) 52 S.W.(2d@) 501; 
Hammack v. West Plains Lumber 
Co., 30 S.W.(2d) 650, 224 Mo.App. 570. 


59. Keithley v. Woods Bros. Const. 
(Mo.App.) 56 S.W.(2d) 628; Lanahan 
v. Hydraulic-Press Brick Co., (Mo. 
App.) 55 S.W.(2d) 327; Thoms v. 
Kaysing Iron Works, (Mo.App.) 54 
S.W.(2d) 763; Probst v. St. Louis 
Basket & Box Company, (Mo.App.) 52 
S.W.(2d) 501; Hammack v. West 
Plains Lumber Co., 30 S.W.(2d) 650, 
224 Mo.App. 570., 
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nied.°4 


On the 


60. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. House, 116 So. 167, 217 
Ala. 422. 


Me.—Martriciano v. Profenno, 143 
A. 270, 127 Me. 549; Fogg’s Case, 132 
A. 129, 125 Me. 168. 


Mass.—MacDonald’s Case, 178 N.E. 
647, 277 Mass. 418. 


Mo.—Keithley vy. Woods Bros. 
Const. Co., (App.) 56 S.W.(2d) 628; 
Thoms v. Kaysing Iron Works, (App.) 
54 S.W.(2d) 763; Probst v. St.’ Louis 
Basket & Box Company, (App.) 52 S. 
W.(2d) 501; Jackson v. General Met- 
als Refining Co., (App.) 43 S.W.(2d) 
865; Lamkins v. Copper-Clad Malle- 
able Range Corporation, (App.) 42 S. 
W.(2d) 941. 


Neb.—Dietz Club v. Niehaus, 193 N. 
W. 344, 110 Neb. 154. 


Tenn.—Glotfelter Erection Co. v. 
Smith, 300 S.W. 6, 156 Tenn. 268; Bon 
Air Coal & Iron Corporation v. John- 
son, 283 S.W. 447, 153 Tenn. 255; 
Black Diamond Collieries v. Deal, 265 
S.W. 985, 150 Tenn. 474; Vester Gas 
Range & Mfg. Co. v. Leonard, 257 S. 
W. 395, 148 Tenn. 665. 


61. Indiana Portland Cement Co. 
v. Frazier, 158 N.E. 249, 86 Ind.App. 
406 [foll Inland Steel Co. v. Lara, 
(Ind.App.) 162 N.E. -910, and Fall 
Creek Mfg. Co. v. Ferguson, 168 N.E. 
925, 90 Ind.App. 718]; Keithley v. 
Woods Bros. Const. Co., (Mo.App.) 56 
S.W.(2d) 628; Lanahan v. Hydraulic- 
Press Brick Co., (Mo.App.) 55 S.W. 
(2a) 327; Thoms v. Kaysing Iron 
Works, (Mo.App.) 54 S.W.(2d) 763; 
Probst v. St. Louis Basket & Box 
Company, (Mo.App.) 52 S.W.(2d) 501; 
Continental Casualty Co. v. Industrial 
Commission of Utah, 284 P. 3138, 75 
Utah 220. See Liberty Mut. Ins. Co. 
v. Hoage, 65 F.(2d) 822, 62 App.D.C. 
189 (where, however, rule was held 
inapplicable). 


62. Grosch y. Dixie Oil Co., 127 So. 
92, 13 La.App. 44. 


63. Pierce v. Phelps Dodge Corpo- 
ration, (Ariz.) 26 P.(2d) 1017; Strat- 
ton v. Gulf Casualty Co., (Tex.Civ. 
App.) 53 S.W.(2d) 518. 


64. Zeitlow v. Smock, 117 N.E. 665, 
65 Ind.App. 643. 


65. Texas Employers’ Ins. Ass’n vy. 
schoserey (Tex.Civ.App.) 10 S.W.(2d) 


66. Texas Employers’ Ins. Ass’n v. 
Schoeppel, supra. 


67. Cal.—Great Western Power Co. 
of California v. Industrial Accident 
Commission of California, 238 P. 662, 
196 Cal. 593; Adtna Life Ins. Co. v. 
Industrial Accident Commission, 20 
P.(2d) 372, 130 Cal.App. 488. 


_ er only testimony which is’ favorable to him.®? 

the absence of findings, it will be presumed, if from 
the evidence findings could be made which reasona- 
bly support the judgment, that such were the actu- 
al findings of the board or commission.** In the ab- 
sence of a showing in the record the presumption 
cannot be indulged, in favor of the board’s award, 

that it had promulgated a rule that if no answer was 

filed allegations of the petition would be deemed de- 
Insurer’s appeal from an award by the 
board does not authorize a presumption in favor of 
the reviewing court’s jurisdiction,®® but the facts 
necessary to give jurisdiction, if not agreed to, must 
be alleged and proved.®® 


[§ 1265] d. Discretion. 
bunal on matters resting largely within its discretion 
will seldom be disturbed by the reviewing court®? 
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In 


Rulings of a lower tri- 


Caqlo.—Lockard v. Industrial Com- 
mission of Colorado, 13 P.(2d) 1117, 
91 Colo. 212; Industrial Commission 
of Colorado y. Lockard, 9 P.(2d) 286, 
90 Golo. 333; Industrial Commission 
of Colorado v. Lockard, 3 P.(2d) 416, 
89 Colo. 428; Mantor v. Industrial 
Commission, 299 P. 11, 89 Colo. 90. 


Conn.—Wysocki v. Bradley & Hub- 
bard Co., 154 A. 481, 113 Conn. 170; 
McCulloch v. Pittsburgh Plate Glass 
Co., 140 A. 114, 107 Conn. 164. 


Ga.—American Mut. Liability Ins. 
es v. Hardy, 137 S.E. 113, 36 Ga.App. 


Idaho.—Delich v. Lafferty Shingle 
Mill Co., 290 P. 204, 49 Idaho’ 552. 


Ind.—Western Const. Co. v. Early, 
142 N.E. 393, 81 Ind.App. 490; Blair 
v. Washington, 133 N.E. 392, 134 N.E. 
503, 77 Ind.App. 698; Consumers’ Co. 
v. Ceislik, 121 N.E. 832, 69 Ind.App. 
333; Bimel Spoke & Auto Wheel Co. 
ie 117 N.E. 527, 65 Ind.App. 


La.—Brooks v. Lewis-Chambers 
Genet Co., 128 So. $21, 13 La.App. 


Mass.—Ganim’s Case, 178 N.E. 283, 
277 Mass. 153; Ressi’s Case, 137 N.E. 
703, 243 Mass. 528. 


Minn.—Cooper v. Mitchell, 247 N.W. 
805, 188 Minn. 560; Delich vy. Thomp- 
son-Starret Co., 220 N.W. 408, 175 
Minn. 612; Dotlich v. Shenango Fur- 
nace Co., 216 N.W. 242, 172 Minn. 603. 


Mo.—Hohlstein v, St. Louis Roofing 
Co., (App.) 49 S.W.(2d) 226 [transf 
42 S.W.(2d) 573, 328 Mo. 899]; Wa- 
terman vy. Chicago Bridge & Iron 
Works, 41 S.W.(2d) 575, 328 Mo. 688: 
Clark’s Case, 134 A. 450, 125 Mo. 408. 


N.Y.—Hynes v. Pullman Co., 119 N. 


E. 706, 223 N.Y. 342, Ann.Cas.1918C 
1040. 


_Ohio.—State v. Industrial Commis- 
sion, 180 N.E. 61, 124 Ohio St. 589. 


Okl.—Noel v. Cottrell, 10 P.(2d) 
254, 156 Okl. 161; Turner v. Earl W. 
Baker & Co., 4 P.(2d) 789, 153 Okl. 
28; City of Guthrie v. Standley, 1 P. 
(2d) 678, 151 Okl. 72; Sherman Ma- 
chine & Iron Works v. State Indus- 
trial Commission, 293 P. 244, 146 Okl. 
56; Berger v. Reynolds, 282 P. 148, 
139 Okl. 163; Thrash v. Graver Cor- 
poration, 268 P. 718, 131 Okl. 260. 


Pa.—Roach vy. Oswald Lever Co. 
117 A. 785, 274 Pa. 139. mes 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


Tex.—Casualty Reciprocal Ex- 
rar ee: Oe 45 
.W. a iv.App.) 25 S.W. 
(2d) 180]. Se 
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unless the diseretion has been abused,®® and this rule 
has been affirmed by statute in some jurisdictions.®® 
This rule has been applied among other matter 
to the amount of the compensation,’? the question 
of granting a rehearing,’? the rehearing of a claim,‘* 
the opening or vacating of an award or decision,** 
the action of the commission in reviewing or refus- 
ing to review a ruling or decision,’® the hearing or 
excluding of further evidence in reviewing an award 


Utah.—Broderick Vv. Industrial 
Commission, 224 P. 876, 63 Utah 210; 
MeViecar vy. Industrial Commission of 
Utah, 191 P. 1089, 56 Utah 342. 


Wash.—Knipple v. Department of 
Labor and Industries of State of 
Washington, 271 P. 880, 149 Wash. 
594; Liddle v. Department of Labor 
and Industries, 255 P. 385, 143 Wash. 
380; Krause v. Industrial Insurance 
Commission of Washington, 206 P. 
358, 119 Wash. 662; Sinnes v. Dag- 
gett, 142 P. 5, 80 Wash. 673. 


W.Va.—State v. State Compensa- 
tion Com’r, 151 S.E. 706, 108 W.Va. 
477; Salyer v. State Compensation 
Com’r, 151 S.E. 323, 108 W.Va. 410. 


68. Munson v. Scheid, 145 N.E. 
840, 82 Ind.App. 258; Gilbert v. In- 
dependent Const. Co., 250 P. 261, 121 
Kan. 841. 


69. 
70. See cases infra this note. 


{a] Matters held matters of dis- 
cretion.—(1) Refusal to excuse fail- 
ure to give written notice of an_acci- 
dent within a specified time. Carbi- 
no v. DeGrasse Paper Co., 205 N.Y.S. 
337, 209 App.Div. 627. (2) Recom- 
mittal of a case heard before a single 
member of the board. Ganim's Case, 
278 N.E. 283, 277 Mass. 153. . (3), Di- 
rection that payments be made to pe- 
titioner in such manner as_to the 
commissioner seems best. State v. 
State Compensation Com’r, 151 S.E. 
706, 108 W.Va. 477. (4) The enforce- 
ment or relaxation of rules of the 
board or commission. American Mu- 
tual Liability Ins. Co. v. Hardy, 137 
S.E. 113, 36 Ga.App. 487. (5) The re- 
Jaxation of the rules of pleading and 
of evidence. Brooks v. Lewis-Cham- 
bers Const. Co., 128 So. 321, 13 La.App. 
402.’ (6) Denial of additional time to 
file an answer. Clark’s Case, 134 A. 
450, 125 Me. 408. (7) The granting 
or denying of a continuance. City of 
Guthrie vy. Standley, 1 P.(2d) 678, 151 
Okl. 72; Sherman Machine & Iron 
Works v. State Industrial Commis- 
sion, 293 P. 244, 146 Okl. 56. (8) Per- 
mitting reasonable examination of 
claimant. Casualty Reciprocal Ex- 
change v. Stephens, (Tex.Commn. 
App.) 45 S.W.(2d) 143 [aff (Civ.App.) 
25 S.W.(2d) 180]. (9) The award of 
compensation for disfigurement. State 
v. Industrial Commission, 180 N.E. 
61, 124 Ohio St. 589; Noel v. Cottrell, 
10 P.(2d) 254, 156 Okl. 161. (10) The 
refusal of the commission to take ju- 
risdiction on the ground that claim- 
ant’s failure to give notice prejudiced 
the employer’s substantial rights. 
Turner y. Earl W. Baker & Co., 4 P. 
(2d) 739, 153 Okl. 28. (11) The de- 
termination of the average weekly 
earning capacity. Avtna Life Ins. Co. 
v. Industrial Accident Commission, 
20 P.(2da) 372, 130 Cal.App. 488. (12) 
Ordering further physical examina- 
tion of claimant. Roach v. Oswald 
Lever Co., 117 A. 785, 274 Pa. 139. 
(13) Refusal to reclassify claimant’s 
injury. Krause v. Industrial Insur- 
ance Commission of Washington, 206 


See statutory provisions, 
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P. 358, 119 Wash. 662. 


71. Cal.—Great Western Power 
Co. of California v. Industrial Acci- 
dent Commission of California, 238 
P. 662, 196 Cal. 593. 


Ind.—Western Const. Co. v. Early, 
142 N.E. 396, 81 Ind.App. 490; Blair 
v. Washington, 133 N.E. 392, 134 N.E. 
503, 77 Ind.App. 698. 


Okl.—Noel v. Cottrell, 
254, 156 Oki. 161. 


Utah.—Broderick Vv. Industrial 
Commission, 224 P. 876, 63 Utah 210. 


Wash.—Knipple v. Department of 
Labor and Industries of State of 
Washington, 271 P. 880, 149 Wash. 
594; Sinnes v. Daggett, 142 P. 5, 80 
Washitel sng we et 


[a] Application of rule.—An 
award of twelve hundred dollars in 
favor of a servant who suffered a 
permanent partial disability in the 
loss of several fingers cannot, on 
appeal by the servant, be set aside 
as arbitrary, as the maximum 
amount authorized by stazute for 
any partial disability, including the 
loss of one arm, or leg, is only _fif- 
teen hundred dollars. Sinnes v. Dag- 
gett, 142 P. 5, 80 Wash. 673. 


72. Lopes’ Case, 179 N.E. 343, 277 
Mass. 581; Cooper v. Mitchell, 247 N. 
W. 805, 188 Minn. 560; Delich v. 
Thompson-Starret Co., 220 N.W. 408, 
175 Minn. 612; Dotlich v. Shenango 
Furnace Co., 216 N.W. 242, 172 Minn. 
603; Berger v. Reynolds, 282 P. 143, 
139 Okl. 163; Thrash v. Graver Cor- 
poration, 268 P. 718, 131 Okl. 260. 


73. Liddle v. Department of Labor 
ae Industries, 255 P. 385, 148 Wash. 


74. Lockard.v. Industrial Commis- 
sion of Colorado, 13 P.(2d) 1117, 91 
Colo. 212; Wysocki v. Bradley & Hub- 
bard Co., 154 A. 431, 113 Conn. 170; 
McCulloch v. Pittsburgh Plate Glass 
Co., 140 A. 114, 107 Conn. 164. 


{a] Thus opening a judgment va- 
cating an award of compensation to 
permit reargument was held not an 
abuse of discretion. McCulloch v. 
Pittsburgh Plate Glass Co., 140 A. 
114, 107 Conn. 164. 


75. Industrial Commission of Col- 
orado v. Lockard, 3 P.(2d) 416, 89 
Colo. 428; Mantor v. Industrial Com- 
mission, 299 P. 11, 89 Colo. 90; Delich 
v. Lafferty Shingle Mill Co., 290 P. 
204, 49 Idaho’ 552; Barwin v. Inde- 
pendent School Dist. of Sioux Falls, 
(S:D.) 248 N.W. 257. 


76. Consumers’. Co. v. Ceislik, 121 
N.E. 832, 69 Ind.App. 333; _Bimel 
Spoke & Auto Wheel Co. v. Loper, 117 
N.E. 527, 65 Ind.App. 479; Waterman 
vy. Chicago Bridge & Iron Works, 41 
S.W.(2d) 575, 328 Mo. 688. 


77. Salyer v. State Compensation 
Com’r, 151 S.E. 323, 198 W.Va. 410. 


78. Review of questions of fact, 
findings and verdict in civil actions 
generally see Appeal and Error §§ 
2830-2877. 


10 P.(2d) 


*By FRANK L. MORGINSON (8§§ 1266-1269). 
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by the full commission,’* and modification of an or- 


[§ 1266] e. Questions of Law or Fact, Findings 
and Verdicts*78—(1) Review of Arbitration and 
Reference—(a) By Department, Board or Commis- 
sion. On review, by the department, full board, or 
entire commission, of an award of an arbitrator or 
arbitration committee,?® or on a similar review of the 


What are particular questions of 
law or fact or mixed questions of 
law and fact see supra §§ 984-1029. 


79. Delich v. Lafferty Shingle Mill 
Co., 290 P. 204, 49 Idaho 552; Butler 
v. Anaconda Copper Mining Co., 268 
P. 6, 46 Idaho 226; Green v. Indus- 
trial Commission,™169 N.E. 202, 337 
Ill. 514;. Weller v..Consumers’ Power 
Co., 250 N.W. 298, 264 Mich. 525; 
Nagy v. Solvay Process Co., 166 N.W. 
1033, 201 Mich. 158. 


[a] Other statements.—(1) The 
board is the trier of the facts. 
O’Brien vy. Rainbow Light, 241 N.W. 
234, 257 Mich. 113; Louwaert v. D. 
Graff & Sons, 240 N.W. 44, 256 Mich. 
387; Estrin v. Workmen’s Circle 
Colony, 228 N.W. 701, 249 Mich. 186; 
Hovey v. General Const, Co., 218 N.W. 
768, 242 Mich. 84; Harris v. Castile 
Mining Co., 193 N.W. 855, 222 Mich. 
709; Carvey v. W. D. Young & Co., 
188 N.W. 392, 218 Mich. 342; Paton 
v. Port Huron Engine & Thresher Co., 
182 N.W. 639, 214 Mich. 130; St. Clair 
v. A. H. Meyer Music House, 178 N. 
W. 705, 211 Mich. 285; Gabriel v. A. 
J. Smith Const. Co., 173 N.W. 195, 206 
Mich. 471; Ginsberg v. Burroughs 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130; Perdew v. Nufer Cedar 
Co., 167 N.W. 868, 201 Mich. 520. (2) 
The board or commisSion is the finder 
of the facts. Hayes v. Boutell, 235 
N.W. 824, 253 Mich. 628. (3) Board 
is the final arbiter of questions of 
fact. Malone v. Detroit United Ry., 
167 N.W. 996, 202 Mich. 1386. (4) 
Province of industrial commission is 
to pass on facts. Chicago & N. W. 
Ry. Co. v. Industrial Commission, 173 
NE L684 VIE EY O1(5) Ttatss the 
province of the commission to draw 
legitimate inferences. Old Ben Coal 
Corporation v. Industrial Commission, 
184 N.E. 879, 351 Ill. 572; Landon v. 
Industrial Commission, 173 N.E. 49, 
341 Ill. 51; Ginsberg v. Burroughs 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130; Schanning v. Standard 
Castings Co., 169 N.W. 879, 203 Mich. 
612; Beer v. Brunswick Lumber Co., 
241 N.W. 800, 257 Mich. 542. 


{b] Duty—(1) Commission had 
duty of hearing application and de- 
termining whether claimant proved 
by preponderance of evidence that 
employee’s injury from fall proxi- 
mately caused subsequent disability. 
Rittler v. Industrial Commission, 184 
N.E. 654, 351 Ill. 338. (2) Board has 
the duty of weighing the evidence. 
City of Joliet v. Industrial Commis- 
sion, 126 N.E. 618, 291 Ill. 555; Cinof- 
sky v. Industrial Commission, 125 N. 
EB. 286, 290 Ill. 521. 


[c] Rule applied to questions con- 
cerning: (1) Election of employee to 
take ‘under compensation § statute. 
Greene v. City of Ann Arbor, 219 N. 
W. 602, 242 Mich, 452, (2) whether 
claimant was an “employee or inde- 
pendent contractor (Taylor v. Black- 
well Lumber Co., 218 P. 356, 37 Idaho 
107); (8) dependency (Chicago, Wil- 
mington & Franklin Coal Co. v. In- 
dustrial Commission, 177 N.E. 731, 
345 Ill. 78; John M. Smyth Co. v. 


For later cases, developments and changes in the law sec Annotations, same title and section number, 
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award of a referee,®° or single member of the board | or single commissioner,*! questions of fact are for 


Industrial Commission, 137 N.B. 519, 
306 Ill. 171; Imperial Brass Mfg. Co. 
v. Industrial Commission, 1387 N.E. 
Ae OO Ost) lily 2 Oe CAS Linkers HOS) a Go) 
and extent thereof (Chicago, Wil- 
mington & Franklin Coal Co. v. In- 
dustrial Commission, supra; Imperial 
Brass Mfg. Co. v. Industrial Commis- 
sion, supra; John M. Smyth Co. v. In- 
dustrial Commission, supra; (5) 
whether husband and wife were jus- 
tifiably living apart (Martilla_v. 
Quincy Mining Co., 191 N.W. 193, 221 
Mich. 525, 30 A.L.R. 1249); (6) wheth- 
er claimant has sustained accidental 
injuries (Mehay v. Industrial Com- 
mission, 146 N.E. 494, 316 Il. 97); 
(7) whether injury proximately caus- 
ed employee’s death (Hovey v. Gen- 
eral Const. Co., 218 N.W. 768, 242 


Mich. 84); (8) where the evidence is 
conflicting, whether disease was a 
contributing cause of: the death 


(Vogeley v. Detroit Lumber Co., 162 
N.W. 975, 196 Mich. 516); (9) wheth- 
er accident necessitating amputation 
of arm was contributing cause of 
death of employee (Leffler v. Morton 
Salt Co., 235 N.W. 239, 253 Mich. 276); 
(10) whether employee sustains inju- 
ry arising out of and in course of em- 
ployment (Bohmann_ jy. _ Industrial 
Commission of Colorado, 233 P. 621, 
76 Colo. 588; Peters Machinery Co. 
v. Industrial Commission, 179 N.E. 
112, 346 Ill. 403; Mehay v. Industrial 
Cominission, supra; Chicago Dry Kiln 
Co. v. Industrial Board, 114 N.E. 1009, 
276 Ill. 556, Ann.Cas.1918B 645); (11) 
whether employee's trip to bank was 
to make deposit for his employer or 
to pay his own insurance premium 
(Morse v. Port Huron & D. R. Co., 232 
N.W. 369, 251 Mich. 309); (12) wheth- 
er an employee who was shot by an- 
other employee received his injuries 
as an incident of his employment, or 
merely from the voluntary act of the 
assailant, to gratify a feeling of anger 
or hatred (Marshall v. Baker-Vawter 
Co., 173 N.W. 191, 206 Mich. 466); 
(13) extent to which decedent was ad- 
dicted to the use of intoxicating liq- 
uors (Ramlow yv. Moon Lake Ice Co., 
158 N.W. 1027, 192 Mich. 505, L.R.A. 
1916F 955); (14) whether permanent 
and complete disability under the 
Workmen’s Compensation Act exists 
in a given case (W. M. Allen Son & 
Co. v. Industrial Commission, 181 N. 
E. 625, 349 Ill. 71; Joliet & EH. Trac- 
tion Co. vy. Industrial Commission, 
1S 2 INGE a D4) 2O9P aT OL 7) CLS) 
whether employee’s injury totally in- 
capacitated him from earning wages 
as laborer in which employment he 
was injured (Leitz v. Labadie Ice Co., 
201 N.W. 485, 229 Mich. 381); (16) 
credibility of witnesses (O’Brien v. 
Rainbow Light, 241 N.W. 234, 257 


Mich. 113; Morse v. Port Huron & 
DER. Coz) 232) IN-W21 369; 251, Mich. 
309; Bergerhoudt v. Riter-Conley Co., 


219 N.W. 6838, 242 Mich. 438; Gins- 
berg v. Burroughs Adding Mach. Co., 
170 N.W. 15, 204 Mich. 130; Perdew 
v. Nufer Cedar Co., 167 N.W. 868, 201 


Mich. 520; Cramer v. West Bay City 
Sugar Co., 167 N.W. 8438, 201 Mich. 
500; Nagy v. Solvay Process Co., 166 


N.W. 1033, 201 Mich. 158; Meyers v. 
Michigan Cent. R. Co., 165 N.W. 703, 
199 Mich. 134); (17) medical (O’Brien 
v. Rainbow Light, 241 N.W. 234, 257 
Mich. 113; Ginsberg v. Burroughs 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130; Perdew v. Nufer Cedar 
Co., 167 N.W. 868, 201 Mich. 520) (18) 
and lay (O’Brien v. Rainbow Light, 
supra; Ginsberg v. Burroughs Add- 
ing Mach. Co., supra; Perdew v. Nufer 
Cedar Co., supra) and (19) weight of 
probabilities on questions of fact 
(Green v. Industrial Commission, 169 
N.E. 202, 337 Ill. 514; Joseph Halsted 
Co. v. Industrial Commission, 122 N. 
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Beer v. Bruns- 


E. 822, 287 Ill. 509; 
1 N.W. 800, 257 


wick Lumber Co., 24 


Mich. 542; Hayes v. Motor Wheel 
Corporation, 208 N.W. 44, 233 Mich. 
538; Carvey v. W. D. Young & Co., 


188 N.W. 392, 218 Mich. 342; Shaffer 
v. D’Arcy Spring Co., 173 N.W. 201, 
206 Mich. 483; Ginsberg v. Burroughs 
Adding Mach. Co., 170 N.W. 15, 204 
Mich. 130; Schanning v. Standard 
ooo Co., 169 N.W. 879, 203 Mich. 


88. Duckworth v. City of Macon, 
(Mo.App.) 63 S.W.(2d) 206; King v. 
Mark Twain Hotel, (Mo.App.) 60 S.W. 
(2d) 675; Seifert v. Heil Packing Co., 
(Mo.App.) 52 S.W.(2d) 579. 


[a] Other statements.—(1) Mem- 
bers of the commission are the triers 
of the fact. King v. Mark Twain 
Hotel, (Mo.App.) 60 S.W.(2d) 675. 
And see [c] (1). (2) Commission is 
arbiter of the facts. Seifert v. Heil 
Packing Co., (Mo.App.) 52 S.W.(2qa) 
579. (3) The power of resolving dis- 
puted points in the evidence is vested 
exclusively in the commission. Guid- 
etti v. Industrial Commission of Colo- 
rado, 284 P. 119, 86 Colo. 587; Seifert 
v. Heil Packing Co., supra; Barlow 
v. Shawnee Inv. Co., (Mo.App.) 48 S. 
W.(2d) 35. (4) Where there is con- 
flicting evidence as to disability, a 
question for the determination of the 
commission is presented. Duckworth 
v. City of Macon, (Mo.App.) 63 S.W. 
(2d) 206. 


[b] Rule applied to questions con- 
cerning: (1) What is a reasonable 
time for contributions to a dependent 
(Industrial Commission of Colorado v. 
Ahel, 249 P. 866, 80 Colo, 128); (2) 
whether injury resulted from disease 
or accident (Dever v. Brown Shoe Co., 
49 S.W.(2d) 688, 226 Mo.App. 1179; 
King v. Mark Twain Hotel, (Mo.App.) 
60 S.W.(2d) 675; Keithley v. Stone 
& Webster Engineering Corporation, 
49 S.W.(2d) 296, 226 Mo.App. 1122; 
Insana v. Nordenholt Corporation, 183 
NewS: 83, 193 App. Div. 13° Daysiv. S. 
Trimmer & Sons, 162 N.Y.S. 603, 176 
App.Div. 124); (38) risks common to 
public at large (Campbell v. Clausen- 
Flanagan Brewery, 171 N.Y.S. 522, 183 
App.Div. 499); (4) earnings (Szmuda 
v. Percy Kent Bag Co., 212 N.Y.S. 139, 
214 App.Div. 341); (5) impairment of 
earning capacity (Adams v. Boorum & 
Pease Co., 166 N.Y.S. 97, 179 App.Div. 
412); (6) extent (Seebers v. O’Dell, 
(Mo.App.) 60 S.W.(2d) 678) (7) and 
duration of the injuries (Seebers v. 
O’Dell, supra); (8) credibility (Tassi 
v. A. C. L. Haase & Sons Fish Co., 
(Mo.App.) 56 S.W.(2d) 797) and (9) 
weight (Public Service Co. of Colo- 
rado v. Industrial Commission of 
Colorado, 3 P.(2d) 799, 89 Colo. 440; 
Koopmans v. I. K. Parsons & Son, 231 
N.W. 87, 250 Mich. 464; Harris v. Cas- 
tile Mining Co., 193 N.W. 855, 222 
Mich. 709; Wade v. Markham, (Mo. 
App.) 58 S.W.(2d) 482; Tassi vy. A. C, 
L. Haase & Sons Fish Co., supra) of 
testimony. 


[c] In Minnesota (1) where the 
proceeding for compensation is under 
Gen. St. (1923) § 43038, the commission, 
reviewing the decision of the referee, 
acts as trier of the facts (Farley v. 
Nelson, Mullen & Nelson, 238 N.W. 
485, 184 Minn. 277; Manley v. Harvey 
Lumber Co., 221 N.W. 913, 175 Minn. 
489), (2) or, in other words, deter- 
mines the facts (Olson v. Robert St. 
Realty Co., 232 N.W. 716, 181 Minn. 
398), (3) or is the fact finding body 
(Olson v. Carlton, 225 N.W. 921, 178 
Minn. 618), (4) and determines the 
question of liability between two suc- 
cessive employers. Farley v. Nelson, 
Mullen & Nelson, supra. (5) So even 
though testimony is uncontradicted, 


where there is inherent improbability 
whether injury was received in course 
of employment is question for com- 
mission. Baaken v. Naufft & Berg- 
strom, 228 N.W. 931, 179 Minn. 272. 
(6) It is also the province of the 
commission to weigh the evidence and 
determine the conclusions to be drawn 
therefrom. Hasslen vy. Carlson & 
Hasslen, 231 N.W. 188, 180 Minn. 473. 
(7) Proceeding under Gen. St. (1923) 
§ 4803, heard by commission, see infra 
§ 1267. (8) Former proceeding for 
compensation by action in court see 
infra § 1269. 


81. Ga.—A®tna Life Ins. Co. v. Car- 
roll, 150 S.E. 208, 169 Ga. 333 [rev 146 
S.E. 788, 39 Ga.App. 78, decision con- 
AE to 150 S.E. 872, 40 Ga.App. 


Ind.—Castleman v, Eaves, 
186 N.E. 904; Delco-Remy Corpora- 
tion v. Cotton, (App.) 185 N.E. 341; 
Tucker Freight Lines v. Baker, (App.) 
183 N.E. 673; Espy v. Indianapolis 
Power & Light Co., 180 N.E. 190, 94 
Ind.App. 184; Goshen Veneer Co. v. 
Cozzi, 176 N.E. 634, 93 Ind.App. 160; 
Lazarus v. Scherer, 174 N.E. 293, 92 
Ind.App. 90; A®tna Life Ins. Co. v. 
Shiveley, 121 N.E. 50, 75 Ind.App. 620; 
Haskell & Barker Car Co. v. Kay, 119 
N.E. 811, 69 Ind.App. 545. 


Me.—Gagnon’s Case, 130 A. 355, 125 


(App.) 


Me. 16; Adams’ Case, 128 A. 191, 124 
Me. 295. 
Minn.—Engsell v. Northern Motor 


Co., 219 N.W. 293, 174 Minn. 362. 


Mo.—Hinkle v. Miller, (App.) 56 S. 
W.(2d) 825; Isaacson y. Central Coal 
& Coke Co., 44 S.W.(2d) 232, 226 Mo. 
App. 644; Glaze v. Hart, 36 S.W.(2d) 
684, 225 Mo.App. 1205. 


N.C.—Massey v. Board of Education 
of Mecklenburg County, 167 S.E. 695, 
204 N.C. 193. 


[a] Other statements—(1) The 
board is the trier of the facts. R. 
W. G. Foundry Co. v. Proctor, (Ind. 
App.) 181 N.E. 537. (2) It is the 
peculiar province of the commission 
to determine the facts. Beecham v. 
Greenlease (Cadillac) Motor Co., 38 
S.W.(2d) 535, 225 Mo.App. 619. (3) 
Finding of facts is function of In- 
dustrial Board. Korobchuk’s Case, 
183 N.E. 67, 280 Mass. 412. (4) Indus- 
trial board may draw reasonable in- 
ferences from facts in compensation 
cases. Dubbert v. Beucus, (Ind.App.) 
185 N.H. 311; Hege & Co. v. Tomp- 
kins, 121 N.E. 677, 69 Ind.App. 273; 
Adams’ Case, 128 A. 191, 124 Me. 295. 


[b] Duty.—(1) It is the duty of 
the industrial board to determine the 
extent of the injury as affecting 
amount of award. Kenwood Bridge 
Co, v. Stanley, 117 N.E. 657, 66 Ind. 
App. 563. (2) It is the duty of the 
industrial board to find whether or not 
injury resulted in permanent partial 
impairment. Wright v. Polk Sanitary 
Milk Co., (Ind.App.) 187 N.E. 216. (3) 
Industrial commissioner has duty of 
determining where preponderance of 
evidence lies. Jones v. Eppley Hotels 
Co., 227 N.W. 153, 208 Iowa 1281. (4) 
Industrial commissioner held re- 
quired to determine which of conflict- 
ing testimony was to be believed in 
compensation proceeding. Jones v. 
Eppley Hotels Co., supra. (5) Wheth- 
er evidence in proceeding for compen- 
sation for hernia meets statutory re- 
auirement. Slate v. Thomasville 
poy, Laundry, 166 S.E. 585, 203 N.C. 


[c] Rule applied to questions con- 
cerning: (1) Place of claimant’s con- 
tract of employment (Wadley v. Em- 
ployers’ Liability Assur. Corporation, 

(37 S.W.(2d) 665, 225 Mo.App. 631), 
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the determination of the board or commission; and 
the board or.commission may make its own findings 


(2) whether or not an employee, at the 
time of the injury, was engaged in an 
employment within the operation of 
the act (Gagnon’s Case, 130 A. 355, 
125 Me. 16); (3) whether deceased 
salesman owned automobile question 
for Industrial Commission (Engsell v. 
Northern Motor Co., 219 N.W. 293, 174 
Minn. 362); (4) whether the injured 
person was at the time an employee 
(Garden City Sand Co. v. Abney, 155 
N.E. 514, 85 Ind.App. 657; School City 
of Anderson v. Lammert, 146 N.E. 911, 
83 Ind.App. 313; Hurst v. Hunley, 
141 N.E. 6506, 81 Ind.App. 203; Hoosier 
Veneer Co. v. Ingersoll, 184 N.E. 301, 
78 Ind.App. 518: McDowell v. Duer, 
133 N.E. 839, 78 Ind.App. 440; In re 
Raynes, 118 N.E. 387, 66 Ind.App. 
321); (5) whether the employer was 
an independent contractor or a sub- 
contractor (Hinkle v. Miller, (Mo. 
App.) 56 S.W.(2d) 825); (6) depend- 
ency (Avalos v. Inland Steel Co., (Ind. 
App.) 183 N.E. 322; Barker v. Reyn- 
olds, 179 N.E. 396, 94 Ind.App. 29; 
Inland Steel Co. v. Barbalic, 166 N.E. 
9, 89 Ind. Anp. 163; Radanovic v. Ver- 
million Coal Co., 149 N.E. 182, 83 Ind. 
App. 555; Peavler v. Francisco Min- 
ing Co., 146 N.E. 911, 82 Ind.App. 525; 
Muncie Foundry & Machine Co. v. 
Coffee, 117 N.E. 524, 66 Ind.App. 405; 
In re Carroll, 116 N.E. 844, 65 Ind.App. 


146; Isaacson v. Central Coal & Coke 
Co., 44 S.W.(2d) 282, 226 Mo.App. 
644); (7) whether husband is under 


legal duty to support wife is for In- 
dustrial Board, though they are ac- 
tually separated (Colgate & Co. v. 
Smith, 151 N.E. 434, 84 Ind.App. 473); 
(8) whether at time of death of em- 
ployee he and his wife were living to- 
gether (Colgate & Co. v. Smith, su- 
pra); (9) when injury occurred (In re 
McCaskey, 117 N.E. 268, 65 Ind.App. 
349); (10) existence of causal connec- 
tion between employee’s injury and 
subsequent death (Ridley v. State 
Storage, 179 N.E. 177, 93 Ind.App. 641; 
Star Pub. Co. v. Johnson, 146 N.E. 765, 
83 Ind.App. 309); (11) whether in- 
jury to employee’s foot was proximate 
cause of his death (U. S. Casualty Co. 
v. Matthews, 133 S.E. 875, 35 Ga.App. 
526); (12) whether accident arises 
out of and in course of employment 
(Self v. Shirkie Coal Co., 166 N.K. 613, 
89 Ind.App. 673; Lilly v. Pinnell-Dulin 
Lumber Co., 146 N.E. 910, 82 Ind.App. 
586; Miller v. Beil, 129 N.E. 493, 75 
Ind.App. 13; American Leather Prod- 
uct Co. v. Stone, 129 N.E. 264, 74 Ind. 
App. 547; Board of Com’rs of Greene 
County v. Shertzer, 127 N.E. 8438, 73 
Ind.App. 589; American Hominy Co. 
v. Davis, 126 N.E. 703, 74 Ind.Anp. 
622; Lumpkin v. Sheidley Realty Co., 
(Mo.App.) 53 S.W.(2d) 386); (138) 
whether employee was actuated by 
purpose to serve his employer and as 
result thereof missed last car and 
was compelled to make return trip in 
automobile, resulting in injury, ete. 
(In re Raynes, 118 N.E. 387, 66 Ind. 
App. 321); (14) whether at the time 
of the accident the employee was do- 
ing something not within the scope of 
his employment (Hufford v. Livings- 
ton, 137 N.E. 279, 79 Ind.App. 519); 
(15) whether employee was guilty of 
willful misconduct (AXtna Life Ins. 
Co. v. Carroll, 150 S.E. 208, 169 Ga. 
333 [rev 146 S.B. 788, 39 Ga.App. 78, 
and decision conformed to 150 S.D. 
872, 40 Ga.App. 674]; Cunningham 
Const. Co. v. Morgan, 156 N.E. 524, 86 
Ind.App. 387; Vonnegut Hardware Co. 
v. Rose, 120 N.E. 608, 68 Ind.App. 
885); (16) whether conduct of em- 
ployee was reasonable under the cir- 
cumstances (Marion Malleable Iron 


ready made.®? 


Works v. Ford, 144 N.E. 552, 82 Ind. 
App. 152); (17) failure to perform 
statutory duty (4dtna Life Ins. Co. v. 
Carroll, supra); (18) what is “just 
and fair,” within meaning of act, in 
part providing that where employ- 
ment prior to injury extended over 
period of less than fifty-two weeks, 
method of dividing earnings and parts 
thereof during which wages were 
earned shall be followed, provided re- 
sults just and fair to both parties will 
thereby be obtained (Lenne v. Bink- 
ley Mining Co., (Ind.App.) 187 N.E. 
842); (19) whether employer had con- 
tract with contractor so as to be 
within scope of statutory provisions 
making such employer liable to em- 
pleyees of the contractor upon failure 
to exact from the contractor a certifi- 
cate of compliance with statutory re- 
quirements as to self-insurance (Riley 
v. Hunt, 155 N.E. 628, 85 Ind.App. 
647); (20) where an insurance policy 
evidencing protection from liability 
under the Workmen’s Compensation 
Act has been issued and delivered by 
one with authority to deliver, without 
the receipt of the premium in advance 
as recited insthe*policy, the question 
whether the particular association is 
the insurance carrier (Indiana Mfrs.’ 
Reciprocal Ass’n v. Holmes, 137 N.E. 
337, 79 Ind.App. 85); (21) whether 
claimant is entitled to compensation 
(Massey v. Board of Education of 
Mecklenburg County, 167 S.BE. 695, 204 
N.C. 193); (22) whether failure of 
employee to give required notice to 
employer was due to a cause excepted 
by the statute (James v. Fite, 145 S.E. 
536, 38 Ga.App. 759); (23) credibility 
of witnesses (Brown v. U. S. Fidelity 
& Guaranty Co., 144 S.E. 343, 38 Ga. 
App. 461; Farwell’s Case, 147 A. 215, 
128 Me. 303; Ross’ Case, 126 A. 484, 
124 Me. 107; Henry’s Case, 126 A. 286, 
124 Me. 104; Spiller’s Case, 120 A. 626, 
122 Me. 492; MacDonald’s Case, 113 A. 
179, 120 Me. 543); (24) weight of 
evidence (Liberty Mut. Ins. Co. v. 
Williams, 161 S.E. 853, 44 Ga.Apnp. 452; 


Delco-Remy Corporation v. Cotton, 
(Ind.App.) 185 N.E. 341; Stinson v. 
Anderson Knife & Bar Co., 179 N.E. 


570, 94 Ind.App. 70; Goshen Veneer 
Co. v. Cozzi, 176 N.E. 634, 93 Ind.App. 
160; Wilkerson v. Wood, 143 N.E. 166, 
81 Ind.App. 248; Pan Handle Coal Co. 
v. Decoursey, 136 N.E. 577, 78 Ind. App. 
580; Spiller’s Case, 120 A. 626, 122 
Me. 492; Zeitlow v. Smock, 117 N.E. 
665, 65 Ind.App. 643; Burridge’s Case, 
148 A. 35, 128 Me. 407; Martriciano v. 
Profenno, 1438 A. 270, 127 Me. 549; 
Hull’s Case, 131 A. 391, 125 Me. 135; 
Henry’s Case, 126 A. 286, 124 Me. 104; 
Beck v. Kansas City Public Service 
Co., (App.) 48 S.W.(2d) 213 [transf 
(Mo.) 37 S.W.(2d) 5891; Wheat v. 
E. A. Whitney & Son, (Mo.App.) 24 S. 
W.(2d) 158); (25) preponderance of 
evidence (Gilbert’s Case, 126 A. 166, 
124 Me. 432); (26) value of evidence, 
as well as reasonable inferences to 
be drawn therefrom (Beecham  v. 
Greenlease (Cadillac) Motor Co., 38 S. 
W.(2d) 535, 225 Mo.App. 619; Glaze v. 
Hart, 36 S.W.(2d) 684, 225 Mo.App. 
1205); (27) sufficiency of evidence 
(Mid-City Iron & Metal Co. v. Turner, 
165 N.E. 760, 89 Ind.App. 38; Stone v. 
Francisco Mining Co., 140 N.E. 438, 80 
Ind.App. 348; Ross’ Case, 126 A. 484, 
124 Me. 107), (28) and whether the 
commission may draw any reasonable 
inference from evidence of injury, at- 
tempted work, and earnings since ac- 
cident, to find weekly earning capacity 
at time of hearing (Cacciagiano’s 
Case, 130 A. 275, 124 Me. 422). 


[d] In Massachusetts (1) since 


WORKMEN’S COMPENSATION ACTS 


[§ 1266 


of fact,82 not being bound by findings of fact al- 


the change in the proceeding for com- 
pensation from a hearing by an arbi- 
tration committee to a hearing by a 
single member of the board, made un- 
der the laws of 1917, the full board, 
reviewing findings of the single mem- 
ber, is the final arbiter as to questions 
of fact (Lopes’ Case, 179 N.B. 343, 277 
Mass. 581), (2) or, in other words, 
may find the facts (Blosck’s Case, 179 
N.E. 223% 277 Mass. 451); (3) and 
this rule has been applied to ques- 
tions relating to dependency (Ferri- 
ter’s Case, 168 N.E. 747, 269 Mass. 
267); (4) whether claimant was mem- 
ber of employee’s, family at time of 
injury within meaning of statutory 
definition of dependents (Peterson’s 
Case, 169 N.E.. 779, 270 Mass. 309); 
(5) extent of depéndency (O’Flynn’s 
Case, 122 N-E. 767, 222 Mass. 582); 
(6) whether money paid by a father 
for a daughter’s vacation was paid 
for her support, so as to entitle her to 
claim compensation as his dependent 
(Ressi’s Case, 137 N.E. 703, 243 Mass. 
528); (7) whether physical ailment 
had any causal connection with a fall 
in the course of employment (Ber- 
man’s Case, 122.N.E. 395, 232 Mass, 
453); (8) whether injury arose out 
of and in the course of the employ- 
ment (Van Deusen’s Case, 149 N.E. 
125, 253 Mass. 420); (9) whether in a 
particular case there is serious risk 
to life or member by operation 
(Snooks’ Case, 161 N.E. 892, 264 Mass. 
92); (10) and whether there fairly 
appears there will be substantial 
physical gain therefrom (Snooks’ 
Case, supra); (11) whether business 
of employer was covered by the in- 
surance (Anderson’s Case, 176 N.E. 
518, 276 Mass. 51), (12) ,whether 
work done by employee was_ within 
the insurance policy (Anderson’s 
Case, supra); (13) whether insurer 
was prejudiced by delay in filing 
claim for compensation (De Felippo’s 
Case, 189 N.E. 543, 245 Mass. 308); 
(14) ‘credibility (Leduc’s Case, 187 N. 
BE. 831; Phillips’ Case, 179 N.E. 691. 
278 Mass. 194; Rakowski’s Case, 173 
N.E. 521, 273 Mass. 363; Carmos- 
sino’s Case, 167 N.E. 350, 268 Mass. 
355. (Pass! Case, 122 NE 642, oon 
Mass. 515), (15) and weight (Leduc’s 
Case, supra; Fiorentini’s Case, 187 N. 
BH. 774; Phillips’ Case, supra; Perci- 
val’s Case, 167 N.E: 3852, 268 Mass. 
50, 68 A.L.R. 1237; Carmossino’s Case, 
167 N.E. 350, 268 Mass. 35) of evi- 
dence. 


82. See cases infra this note. 


[a] In Massachusetts, on review 
of an award by a single commission- 
er, under the change of procedure 
from a hearing by an arbitrator or 
arbitration committee, the full board 
may make findings at variance with 
those of the single member. Souza’s 
Case, 169 N.E. 425, 269 Mass. 441: 
Johnson’s Case, 155 N.E. 460, 258 
Mass. 489; Savage’s Case, 153 N.E. 
257, 257 Mass. 30; Sonia’s Case, 125 
N.E. 574, 234 Mass. 175. 


83. Olson v. Carlton, 225 N.W. 921, 
178 Minn. 618. 


[a] In Massachusetts (1) where 
the proceeding is a review of an 
award of a single member, the indus- 
trial accident boagd may reverse the 
findings made by the single member 
(Gleason’s Case, 169 N.E. 409, 269 
Mass. 583; Sonia’s Case, 125 N.E. 574, 
234 Mass. 175), (2) and supersede 
them by its own findings (Johnson’s 
Case, 155 N.B. 460, 258 Mass. 489); 
(3) although the same are not clearly 
erroneous and have support in evi- 
dence (Sonia’s Case, supra). (4) 


For later cases, developments and changes in the law see Annotations, same tifle and section number, 


§§ 1266-1267] 


‘In Pennsylvania on appeal to the full board from 
an award of a referee, the appeal being based upon 
errors of law, the board may determine questions of 
law,’* and questions of fact,’®> and, while formerly 
the board had no power to make separate findings of 
fact,S® the contrary is now the rule.’? 
provision that findings of fact of the board shall in 
all cases be final does not apply in the case of an ap- 
peal from an award of a referee to the full board, 


based upon an error of law.®® 


{§ 1267] (b) By Court, on Review of Determina- 
tion of Arbitrator, or of Department, Board or Com- 
Where the procedure for review of the 


mission.®° 


Thus the Board need not follow a find- 
ing of the single member as to the 
eredibility of evidence, though it does 
not hear testimony of witnesses, and 
although the single member is not as- 
signed to sit in review. Fountaine’s 
Case, 141 N.B. 594, 246 Mass. 513. 


84. See cases infra this note. 


[a] Rule applied.—(1) Whether 
there is any competent evidence to 
sustain the referee’s finding of fact 
is to be determined by the board. 
McCauley v. Imperial Woolen Co., 104 
Be OI, 0 264 Pa, Vob2 | <C2;) Thus tthe 
board may determine whether there 
was evidence to sustain referee’s con- 
clusion that the deceased employee’s 
death was the result of an accident. 
Murdock v. New York News Bureau, 
106 A. 788, 263 Pa. 502. Hearing de 
novo on appeal to full board from 
award of referee see supra § 1275. 


85. Pastelak v. Glen Alden Coal 
Co., 164 A. 846, 108 Pa.Super. 89; Dun- 
bare vB. A.. Jacobson, Inc.,., 161. A. 
431, 106 Pa.Super. 95. 


[a] Rule applied to question con- 
cerning: Dependency. Franey v. Glen 
Alden Coal Co., 161 A. 433, 105 Pa. 
Super. 448; Evans yv. Pittsburgh Coal 
Co., 161 A. 452, 105 Pa.Super. 558. 


26. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312; Harkulic 
v. G B. Markle Co., 6 Pa.Dist.&Co. 
685. 


87. Vonot v. Hudson Coal Co., 132 
A. 347, 285 Pa. 385. 


{a] Failure to repeal statutory 
provisions does not diminish the now- 
er. Vonot v. Hudson Coal Co., 132 A. 
347, 285 Pa. 385. 


88. McCauley v. Imperial Woolen 
Go, LOL TAL 6177 261" Paawst2. 


89. Particular questions of law 
or fact, and mixed questions of law 
and fact see supra §§ 984-1029. 


90. Paul v. Skelly Oil Co., 7 P.(2d) 
73, 134 Kan. 636. 


[a] Rule applied.—Whether em- 
ployer was prejudiced by claimant’s 
failure to give timely notice of acci- 
dent is auestion for district court. 
Paul v. Skelly Oil Co., 7 P.(2d) 73, 
134 Kan. 636. 


91. Hurst v. Independent Const. 
Co.) 16> BP. (2d).1 540,55 186 Kan... 583; 
Wood v. Eagle-Picher Lead Co., 245 
P, 1015, 121 Kan. 128; Kinzer v. Wy- 
andotte County Gas Co., 219 P. 278, 
114 Kan. 440. 


[a] Bule applied.—Arbitrator’s 
finding as to disability of workman 
claiming compensation is conclusive, 
where no fraud has been shown, nor 
unfairness or misconduct of the ar- 
pbitrator. Wood v. Hagle-Picher Lead 
Go, 245 P: 1015, 224" Kani 128. 


[b] Voluntary dismissal of appeal. 
—Hurst v. Independent Const. Co., 16 
P.(2d) 540, 136 Kan. 588. 
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decision of an arbitrator or commissioner is by ap- 
peal directly to a court, the reviewing court may de- 
termine questions of fact, °° but findings of fact by the 
arbitrator or commissioner are final,®4 and are not 
subject to review,?? except as to Stich matters as, by 
statute, are open to review.?* 
for compensation has followed the more usual course, 
and the claim for compensation under the compensa- 
tion statutes has been determined by an arbitrator 
or arbitration committee,®* referee,®® or single com- 


Where the procedure 


missioner, or single member of the board, when acting 


92. See case infra this note. 


[a] Court is unauthorized to inter- 
fere with a finding relating to disabil- 
ity, grounded on credence and weight 
given by arbitrator to conflicting oral 
testimony. Brewer v. Vinegar Hill 
Zine Co., 239 P. 762, 119 Kan. 355. 


93. Wood v. Hagle-Picher Lead Co., 
supra; Kinzer v. Wyandotte County 
Gas Co., 219 P. 278, 114 Kan. 440. 


[a] Rule applied.—(1) The court 
may review the award to determine 
whether the amount of compensation 
awarded was” grossly inadequate. 
Bonini v. Crowe Coal Co., 253 P. 570, 
122 Kan. 731; McCormick v. Central 
Coal & Coke Co., 232 P. 1071, 117 Kan. 
686. (2) Claimant cannot, after the 
expiration of six months, have the 
finding of fact set aside without a 
showing of unfairness or misconduct 
on the part of the arbitrator. Kinzer 
v. Wyandotte County Gas Co., 219 P. 
278, 114 Kan. 440; Kinzer v. Wyan- 
dotte County Gas Co., 204 P. 999, 110 
Kan. 574. 


94. Dunnigan v. Shields, 12 P.(2d) 
773, 52 Idaho 195; Butler v. Anaconda 
Copper Mining Co., 268 P. 6, 46 Idaho 
226; Ybaibarriaga v. Farmer, 228 P. 
227, 39 Idaho 361; Northwestern Barb 
Wire Co. v. Industrial Commission, 
187 N.E. 468, 353 Ill. 871; Chicago & 
N. W. Ry. Co. v. Industrial Commis- 
sion, 173 N.E. 161, 341 Ill. 131; Munn 
v. Industrial Board, 113 N.E. 110, 274 
Ill. 70; Weller v. Consumers’ Power 
Co., 250 N.W. 298, 264 Mich. 525; 
Steffes v. Ford Motor Co., -214 N.W. 
953, 289 Mich. 501; Rayner v. Sligh 
Furniture Co., 146 N.W. 665, 180 Mich. 


168, L.R.A.1916A 22, Ann.Cas.1916A 
386. 
[a] In Massachusetts (1) while 


many cases as to the conclusiveness 
of findings of fact in the proceeding 
under discussion relate to the review 
by the full board or commission of 
the award of the arbitration commit- 
tee (In re Moore, 114 N.E. 204, 225 
Mass. 258; In re Sanderson’s Case, 
113 N.H. 355, 224 Mass. 558; In re 
Fierro’s Case, 111 N.E. 957, 223 Mass. 
378; Crowley v. Lowell, 111 N.E. 786, 
223 Mass. 288; In re Newman’s Case, 
111 N.E. 359, 222 Mass. 563, L.R.A. 
1916C 1145; In re Savage, 110 N.E. 
283, 222 Mass. 205; In re McPhee, 
109 N.E. 633, 222 Mass. 1; In re Diaz, 
104 N.E. 384, 217 Mass. 36; Pigeon v. 
Employers’ Liability Assur. Corpora- 
tion, 102 N.E. 932, 216 Mass. 51, Ann. 
Cas.1915A 737), the hearing of the 
claim by such arbitration committee 
has been replaced, since the laws of 
1917, by a hearing by a single mem- 
ber of the board. (2) Conclusiveness 
of findings of fact where review by 
board or commission relates to award 
of single member of board see infra 
text and note 96. 


Proceeding for ore eon by ar- 
bitration see supra § 816. 


in the capacity of arbitrator or referee,®® and has 
been reviewed by the department, board, or commis- 
sion,®? upon review of such determination of the de- 


95. Frankfort Gen. Ins. Co. v. 
Pilisbury, 159 (P. L50n Liss Calais 
Ethel D. Company v. Industrial Ac- 
cident Commission, (Cal.App.) 21 P. 
(2d) 601; Debeltz v. Oliver Iron Min- 
ing Co., 216 N.W. 240, 172 Minn. 549; 
Ott v. Standard Cattle Co., 212 N.W. 
813, 170 Minn. 410; Herndon v. S. A. 
Robertson Const. Co., (Mo.App.) 59 
S.W.(2d) 75; Lekomitros v. R. C. Can 
Co., (Mo.App.) 46 S.W.(2d) 963; Di 
Marcantonio v. State Workmen’s In- 
surance Fund, 15 Pa.Dist.&Co. 56. 


Proceeding for compensation by 
reference see supra §§ 1034, 1035. 


96. Ind.—lLenne v. Binkley Mining 
Co., (App.) 187 N.E. 842; Frazer v. 
McMillin & Carson, 179 N.BK. 564, 94 
Ind.App. 431; Interstate Iron & Steel 
a v. Szot, 115 N.E. 599, 64 Ind.App. 


Iowa.—Pnfield v. Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Jones v. Enpley Hotels Co., 227 
N.W. 153, 208 Iowa 1281; Serrano 
v. Cudahy Packing Co., 190 N.W. 132, 
194 Iowa 689. 


Me.—Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720; Fogeg’s Case, 
EO 2— Any NO we 125 VEO: 168; Ferris v. 
oh of Eastport, 122 A. 410, 123 Me. 


Mich.—Hayes v. Boutell, 235 N.W. 
824, 253 Mich. 628: St) Claini v. vA. ee 
Meyer Music House, 178 N.W. 705, 
211 Mich. 285; Curtis v. Slater Const. 
Co., 168 N.W. 958, 202 Mich. 673. 


Mo.—Tabacchi y. Garavelli, (App.) 
52 S.W.(2d) 567; Morris v. Dexter 
Mfg. Co., 40 S.W. (2a) 750, 225 Mo.App. 
449; Ritchie v. Rayville Coal Co., 33 
S.W.(2d) 154, 224 Mo.App. 1128: Ham- 
mack v. West Plains Lumber Co., 30 
S.W.(2d) 650. 224 Mo.App. 570; Broc- 
co v. May Department Stores Co., 
(Mo.App.) 22 S.W.(2d) 832. 


N.C.—Massey v. Board of Educa- 
tion of Mecklenburg County, 167 S.E. 
695, 204 N.C. 193. 


fa] In Massachusetts while the 
more recent cases as to conclusive- 
ness of findings of fact in the pro- 
ceeding under discussion relate to the 
review by the full board of the award 
of a single member of the board (Dal- 
ton’s Case, 182 N.E. 309, 280 Mass. 
202; Gafter’s Case, 181 N.E. 763, 279 
Mass. 566; Beckford’s Case, 167 N.E. 
284, 268 Mass. 221; Burns’ Case, 165 
N.E. 670, 266 Mass. 516; Green’s Case, 
165 NH. 120, 266 Mass. 355, 73 Avi: 
R. 476; Haskins’ Case, 158 N.E. 845, 
261 Mass. 436; Thurman v. Union In- 
demnity Co., 156 N.E. 28, 259 Mass. 
222; Gravellese v. Royal Indemnity 
Co., 154) NVH. 565, 258 Mass. "170s 
Sciola’s Case, 128 N.E. 666, 236 Mass. 
407), formerly cases as to such rules 
referred to the review by the full 
board of the award of the arbitration 
committee. See supra note 94, 


97. See supra § 1266. 
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partment, board, or commission, as by statutory re- 
view by entry of a decree or judgment by a specified 
court, from which decree an appeal or writ of error 
lies,°® writ of certiorari or writ in the nature of cer- 


98. Gravellese v. Royal Indemnity 
Co., 154 N.B. 565, 258 Mass. 170; Sci- 
ola’s Case, 126 N.E. 666, 236 Mass. 407. 


. 99. Cal.—Frankfort Gen. Ins. Co. 
v. Pillsbury, 159 P. 150, 173 Cal. 56; 
Ethel D. Company v. Industrial Ac- 
cident Commission, (Cal.App.) 21 P. 
(2d) 601. 


Ill.—Northwestern Barb Wire Co. 
v. Industrial Commission, 187 N.E. 
468, 353 Ill. 8371; Chicago, Wilmington 
& Franklin Coal Co. v. Industrial 
Commission, 177 N.E. 731, 345 Ill. 78; 
Munn v. Industrial Board, 113 N.E. 
LOR 24> Th 27 0: 


Mich.—Johnson v. Pearson, 249 N. 
W. 865, 264 Mich. 319; Monk v. Char- 
coal Iron Co. of America, 224 N.W. 
354, 246 Mich. 193; Hills v. Blair, 148 
N.W. 2438, 182 Mich. 20. 


Minn.—Debeltz v. Oliver Iron Min- 
ing Co., 216 N.W. 240, 172 Minn. 549; 
Ott v. Standard Cattle Co., 212 N.W. 
813, 170 Minn. 410. 


Pa.—Di Marcantonio v. State Work- 
men’s Insurance Fund, 15 Pa.Dist.& 
Co. 56; Palmer v. Vesta Coal Co., 6 
Pa.Dist.&Co. 630. 


Certiorvari generally see Certiorari 
1d CI p80; 


1. Idaho.—Dunnigan v. Shields, 12 
P.(2d) 773, 52 Idaho 195; Jenkins v. 
Boise Payette Lumber Co., 287 P. 202, 
49 Idaho 24; Ybaibarriaga v. Farmer, 
228 P. 227, 39 Idaho 361. 


Ind.—Lenne y. Binkley Mining Co., 
(App.) 187 N.E. 842; Davis v. Robin- 
son, 179 N.E. 797, 94 Ind.App. 104; 
Columbia School Supply Co. v. Lewis, 
115 N.E. 103, 63 Ind.App. 386. 


Iowa.—FEnfield Ve Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Jones v. Eppley Hotels Co., 227 


N.W. 153, 208 Iowa 1281; Springsteel 
v. Hanford Produce Co., 191 N.W. 
851, 195 Iowa 1057. 


Mich.—Weller v. Consumers’ Power 
Co., 250 N.W. 298, 264 Mich. 525; Lou- 
waert v. D. Graff & Sons, 240 N.W. 
44, 256 Mich. $87; Curtis v. Slater 
popet Co., 168 N.W. 958, 202 Mich. 

3. 


Mo.—Herndon v. S. A. Robertson 
Const. Co., (App.) 59 S.W.(2d) 75; 
Morris v. Dexter Mfg. Co., 40 S.W. 
(2d) 750, 225 Mo.App. 449; Hammack 
v. West P’ains Lumber Co., 30 S.W. 
(2d) 650, 224 Mo.App. 570. 


N.C.—Massey v. Board of Educa- 
tion of Mecklenburg County, 167 S.E. 
695, 204 N.C. 193. 


Generally in civil actions see Ap- 
peal and Error 3 C.J. p 256. 


2. Industrial Commission y. AXtna 
Life Ins. Co., 292 P. 229, 88 Colo. 82. 


8. Gagnon’s Case, 130 A. 355, 125 
Me. 16; Williams’ Case, 120 A. 620, 
122 Me. 477; MacDonald v. Employ- 
ers’ Liability Assur. Corporation, 112 
A. 719, 120 Me. 52; Woodburn v. Oli- 
ver Mach. Co., 241 N.W. 159, 257 Mich. 
109; Neal v. Stuart Foundry Co., 229 
N.W. 595, 250 Mich. 46; Bryan v. 
Hudson Motor Car Co., 187 N.W. 348, 
217 Mich. 456; Di Marcantonio y. 
State Workmen’s Insurance Fund, 15 
Pa.Dist.&Co. 56; Palmer v. Vesta 
Coal Co., 6 Pa.Dist.&Co. 630. 


[a] Bule applied.—(1) The only 
questions to be determined by the 
reviewing court are whether there is 
sufficient evidence to support the 
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findings of fact (Jones v. Eppley Ho- 
tels Co., 227 N.W. 153, 208 Iowa 1281; 
MacDonald v. Employers’ Liability 
Assur. Corporation, 112 A. 719, 120 Me. 
52; Westman’s Case, 106 A. 532, 118 
Me. 133; Lee’s Case, 181 N.E. 198, 
279 Mass. 357; Lopes’ Case, 179 N.E. 
343, 277 Mass. 581; Bradley’s Case, 
169 N.E. 156, 269 Mass. 399; Walker’s 
Case, 137 N.B. 171, “243° Mass. 224; 
Weller v. Consumers’ Power Co., 250 
N.W. 298, 264 Mich. 525; Adams v. 
Novo Engine Co., 249 N.W. 859, 264 
Mich. 292;. Bjorkstrand v. Klagstad, 
247 N.W. 149, 262 Mich. 186; Wood- 
burn v. Oliver Mach. Co., -241 N.W. 
159, 257 Mich. 109; Oetiker v. Reo Mo- 
tor Car Co., 201 N.W. 446, 229 Mich. 
377; King v. Munising Paper Co., 195 
N.W. 812, 224 Mich. 691; Clifton v. 
Kroger Grocery & Baking Co., 187 N. 
W. 380, 217 Mich. 462; Kirkley v. 
General Baking Co., 186 N.W. 482, 217 
Mich. 307; Shaw v. Packard Motor 
Car Co., 183 N.W. 767, 214 Mich. 660; 
Leitz v. Labadie Ice Co., 179 N.W. 
291, 211 Mich. 565;.. Doherty v. Grosse 
Isle Tp.,.172 NW. 396, 205 Mich. 592; 
Scott v. O. A. Hankinson & Co., 171 
N.W. 489, 205 Mich. 353; Gaffney v. 
Woodwillie Bros., 169 N.W. 849, 203 
Mich. 591; Nagy v. Solvay Process 
Co., 166 N.W. 1033, 201 Mich. 158; 
Riley v. Mason Motor Co., 165 N.W. 
745, 199 Mich. 233; Meyers v. Michi- 
gan Cent. R. Co., 165 N.W., 703, 199 
Mich. 134; Oniji v. Studebaker Corp., 
163 N.W. 28, 196 Mich. 397; Kennelly 
v. Stearns Salt, ete., Co., 157 N.W. 378, 
190 Mich. 628; Carville v. A. F. Bor- 
not & Co., 185 A. 652, 288 Pa. 104; 
McCauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312; Di Marcantonio 
v. State Workmen’s Insurance Fund, 
15 Pa.Dist.&Co. 56; Jones v. Lehigh 
Valley Coal Co., 11 Pa.Dist.&Co. 190; 
Hulitt v. Baldwin Locomotive Works, 
10 Pa.Dist.&Co. 288; Miller v. Cloth- 


ier, 9 Pa.Dist.&Co., 269; | Palmer v. 
Vesta Coal Co., 6 Pa.Dist.&Co. 630), 
(2) whether inferences drawn are 


properly deducible from testimony 
(Bjorkstrand v. Klagstad, 247 N.W. 
149, 262 Mich. 186; Lee’s Case, 181 N. 
EB. 198, 279 Mass. 357), and (3) wheth- 
er the law has been properly applied 
(Di Marcantonio v. State Workmen’s 
Insurance Fund, 15 Pa.Dist.&Co. 56; 
Miller v. Clothier, 9 Pa.Dist.&Co. 269). 
(4) Thus the reviewing court only 
ascertains whether the finding of the 
board or commission or department 
as to the existence of a compensable 
injury was supported by evidence. 
Beaty v. Foundation Co., 222 N.W. 77, 
245 Mich. 256. 


{[b] Elements to be considered.— 
In determining whether the accident 
commission erred as a matter of law 
in awarding compensation, the prop- 
er method for comonvutation and 
amount awarded are elements to be 
considered. Juan’s Case, 134 A. 161, 
125 Me. 361. 


[c] Board’s denial of motion for 
rehearing to introduce new evidence 
made no ruling of law to be reviewed, 
on appeal from final decree. Lopes’ 
Case, 179 N.E. 343, 277 Mass. 581. 


4 See statutory provisions; 
cases infra this note. 


[a] Im Idaho (1) in view of Comp. 
St. § 6270, the reviewing court may 
consider questions of law (Ramsay 
vy. Sullivan Mining Co., 6 P.(2d) 856, 
51 Idaho 366; Burchett v. Anaconda 
Copper Mining Co., 283 P. 515, 48 Ida- 
ho 524; In re Larson, 279 P. 1087, 48 


and 
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tiorari,®* appeal, or action to set aside the award,” 
questions of law are to be determined by the review- 
ing court,’ in some jurisdictions under express stat- 
utory provision,t but such court cannot determine 


Idaho 136; Reader v. Milwaukee 
Lumber Co., 275 P. 1114, 47 Idaho 
380; In re Hillhouse’s Estate, 271 P. 
459, 46 Idaho 730) (2) and the appli- 
cation of the law to the undisputed 
facts (In re Larson, supra). 


[b] In fIllinois (1) in view of 
Workmen’ts Compensation Act § 19 par 
(f) (Smith-Hurd Rev. St. [1925] ¢ 
48 § 156), the circuit court may_re- 
view questions of law. Republic Cas- 
ualty Co. v. Industrial Commission, 
152 N.B. 479, 322 Ill. 169; Inland 
Rubber Co. v. Indt'strial Commission, 
140 N.B. 26, 309 Ill 43; Spiegel’s 
House Furnishing Co. v. Industrial 
Commission, 123 °N.H. 606, 288 Ill. 
422, 6 A.L.R. 540. (2) Likewise, un- 
der L. (1913) p 349 § 19 par (f), mat- 
ters of law only were reviewable by 
the court. .,.T. J. Forschner & Co. v. 
Industrial Board of Illinois, 115 N.E. 
912, 278 Ill. 99; Parker-Washington 
Co. v. Industrial Board, 113 N.E. 976, 
274 Till. 498; Munn vy. Industrial 
Board, 113 N.E. 110, 274 Ill. 70; . Vie- 
tor Chemical Works v. Industrial 
Board of Illinois, 113 N.E. 173, 274 
Tile 1twAnn.Cas.1918B 627. 8G) Dhus} 
the court determines whether there 
is sufficient evidence to support the 
findings of fact. Long v. Industrial 
Commission, 179 N.E. 888, 347 Ill. 250. 


[ce] In Indiana (1) since by stat- 
ute the reviewing court is limited to 
consideration of matters of law, it 
may determine only whether the evi- 
dence sustains findings of fact. Na- 
tional Biscuit Co. v. Roth, 146 N.E. 
410, 83 Ind.App. 21; Jelicich v. Inter- 
state Coal Co. of Indidtna, 145 N.E. 11, 
82 Ind.App. 95; Centlivre Beverage 
Co. v. Ross, 125 N.H. 220, 71 Ind.App. 
343; Haskell & Barker Car Co. v. Kay, 
119 N.E. 811, 69 Ind.App. 545; Ken- 
wood Bridge Co. v. Stanley, 117 N.E. 
657, 66 Ind.App. 563; Interstate Iron 
& Steel Co. v. Szot, 115 N.E. 599, 64 
Ind.App. 173. (2) If uncontradicted 
evidence established relation of con- 
tractee and independent contractor, 
rather than of employer and em- 
ployee, as the terms are used in the 
Workmen’s Compensation Act, or es- 
tablished that injury was not by ac- 
cident arising out of and in course of 
employment, award of the industrial 
board involved errors of law, and 
cause was appealable under Acts 
(1915) p 392 § 16. Columbia School 
Supply Co. v. Lewis, 115 N.EB. 103, 63 
Ind.App. 386. (3) The appellate court 
is only warranted in deciding that a 
certain inference may or may not be 
reasonably drawn from the facts. In 
re Myers, 116 N.E. 314, 64 Ind.App. 
602. (4) The court may also deter- 
mine whether the law has been ap- 
plied. Haskell & Barker Car Co. v. 
Kay, 119 N.E. 811, 69 Ind.App. 545. 


[d] In Missouri (1) in view of 
Rev. St. (1919) § 138636, and reénact- 
ments limiting the right to appeal 
from the award of the commission to. 
errors of law, the circuit court, de- 
termining an appeal from a decision 
of the full board on an appeal from 
the award of a referee, can determine 
questions of law only. Wade vy. Mark- 
ham, (App.) 58 S.Wei(2d) 482; Beck v. 
Kansas City Public Service Co., 
(App.) 48 S.W.(2d) 213 [transf (Mo.) 
37 S.W.(2d) 589]; Brocco v. May De- 
partment Stores Co., 22 S.W.(2d) 832. 
(2) The circuit court may determine 
whether findings of fact by the com- 
pensation commission are supported 
by sufficient competent evidence 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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questions of fact,® unless statutes so provide,* and it | has no power or jurisdiction to make findings. of 


(Beecham v. Greenlease (Cadillac) 
Motor Co., 38 S.W.(2d) 535, 225 Mo. 
App. 619; Ritchie v. Rayville Coal 
Co., 33 S.W.(2d) 154, 224 Mo.App. 
1128; Hammack v. West Plains Lum- 
ber Co., 30 S.W.(2d) 650, 224 Mo.App. 
570), (3) and what part, if any, of the 
testimony heard was incompetent, and 
whether the competent part was suf- 
ficient to warrant the award (Ham- 
mack vy. West Plains Lumber Co., su- 
pra). 

5. Idaho.—Ramsay _ Vv. Sullivan 
Mining Co., 6 P.(2d) 856, 51 Idaho 
366; Durchett v. Anaconda Copper 
Mining Co., 283 P. 515, 48 Idaho 524; 
Reader y. Milwaukee Lumber Co., 275 
P. 1114, 47 Idaho 380; In re Hill- 
house’s Estate, 271 P. 459, 46 Idaho 
730. 


Ill.—Parker-Washington Co. v. In- 
dustrial Board, 113 N.E. 976, 274 Ill. 
498. 


Ind.—Scharl Const. Co. v. Bufkin, 
(App.) 182 N.E. 709; Inland Steel Co. 
v. Pigo, 182 N.E. 279, 94 Ind.App. 
659; J. H. Hardin Co. v. Crowe, 143 
N.E. 710, 81 Ind.App. 513; Steel & 
Tube Co. of America v. Bukovac, 141 
N.E. 6438, 81 Ind.App. 219; Kennedy v. 
Wilson, 140 N.E. 68, 80 Ind.App. 700; 
Chicago, M. & St. P. Ry. Co. v. Chinn, 
(App.) 137.N.E. 885 [cert den 44 S. 
Cr. 137, 263 U.S. 716, 68 L.Ed. 521]; 
Northern Indiana Gas & Electric Co. 
v. Thomas, 133 N.E. 393, 77 Ind.App. 
247; Standard Cabinet Co. v. Land- 
grave, 132 N.E. 661, 76 Ind.App. 593; 
Lambert v. Powers, 131 N.E. 420, 76 
Ind.App. 77: Alexander Box Co. v. 
Cutshall, 127 N.F. 286, 73 Ind.App. 
287; Walker v. Chicago, I. & L. Ry. 
Co., 117 N.E. 969, 66 Ind.App. 165; 
Columbia School Supply Co. v. Lewis, 
116 N.E. 1, 65 Ind.App. 339. 


Iowa.—Jones v. Eppley Hotels Co., 
227 N.W. 153, 208 Iowa 1281. 


Me.—Gilbert’s Case, 126 A. 166, 124 
Me. 432; William’s Case, 120 A. 620, 
122 Me. 477; MacDonald v. Employers’ 
Liability Assur. Corporation, 112 A. 
719, 120 Me. 52. 


Mass.—Korobchuk’s Case, 183 N.E. 
67, 280 Mass. 412. 


Mich.—Zuhlke v. Lee & Cady, 248 N. 
W. 6138, 263 Mich. 78; Neal v. Stuart 
Foundry Co., 229 N.W. 595, 250 Mich. 
46; Anderson v. Fisher Body Corpo- 
ration, 214 N.W. 938, 239 Mich. 506; 
Doherty v. Grosse Isle Tp., 172 N.W. 
596, 205 Mich. 592; Curtis v. Slater 
Const. Co., 168 N.W. 958, 202 Mich. 
673; Meyers v. Michigan Cent. R. Co., 
165 N.W. 7038, 199 Mich. 134. 


N.C.—Ussery  v. 


4 Erlanger Cotton 
Mills, 


161 S.E. 307, 201 N.C. 688. 


[a] Other statements.—(1) Court 
is not the trier of the facts. Pardeick 
v. Iron City Engineering Co., 190 N.W. 
719, 220 Mich. 653; Meyers v. Michi- 
gan, Cent. R. Co., 165° N.W. 708,. 199 
Mich. 134. (2) Ultimate facts regard- 
ing which the industrial board reached 
conclusion and stated in its findings of 
fact, must be accepted as true by the 
appellate court. Bickel v. Ralph Sol- 
lit & Sons Const. Co., (Ind.App.) 184 
N.E. 196; Roush v. W. R. Duncan & 
Son, (Ind.App.) 183 N.E. 410; Holden 
v. Gifford Lumber Co., 204 N.W. 689, 
231 Mich. 532. (3) Appellate court 
will consider only such evidence as 
tends to sustain award. Delco-Remy 
Corporation v. Cotton, (Ind.App.) 185 
N.E. 341. 4 To .reach conclu- 
sion contrary to that of induStrial 
board, the appellate court will not 
disregard reasonable inference the 
industrial board may have drawn 
from facts evidence tended to estab- 
lish. Bickel v. Ralph Sollit & Sons 
Const. Co., (Ind.App.) 184 N.E. 196; 


A 


Roush v. W. R. Duncan & Son, (Ind. 
App.) 183 N.E. 410; Norris v. Mc- 
Vaugh Const. Co., (Ind.App.) 182 N. 
E. 585; Espy v. Indianapolis Power & 
Wee Co., 180 N.E. 190, 94 Ind.App. 


[b] Rule applied to questions con- 
cerning: (1) Dependency (Norris v. 
McVaugh Const. Co., (Ind.App.) 182 
N.E. 585; MacDonald v. Employers’ 
Liability Assur. Corporation, 112 A. 
719, 120 Me. 52), (2) whether claim- 
ant is entitled to compensation (Mas- 
sey v. Board of Education of Mecklen- 
burg County, 167 S.E. 695, 204 N.C. 
193), (3) credulity of the evidence 
(Millaley v. City of Grand Rapids, 203 
N.W. 651, 231 Mich. 10), (4) disputed 
points in the evidence (Nagy v. Sol- 
vay Process Co., 166 N.W. 1033, 201 
Mich. 158; Seifert v. Heil Packing Co., 
(Mo.App.) 52 S.W. 579), (5) credibility 
of witnesses (Hull’s Case, 131 A. 391, 
125 Me. 135; Jameson’s Case, 150 N. 
E. 151, 254 Mass. 371; Fernald’s Case, 
134 N.E. 347, 240 Mass. 567), (6) ad- 
missibility of evidence (Ritchie v. 
Rayville Coal Co., 83 S.W.(2d) 154, 
224 Mo.App. 1128); (7) weight of evi- 
dence (Industrial Commission  v. 
AHtna Life Ins. Co., 292 P. 229, 88 Colo. 
82;. Swift & Co. v. Industrial Com- 
mission, 183 N.E. 476, 350 Ill. 413; 
Peters Machinery Co. v. Industrial 
Commission, 179 N.E. 112, 346 Ill. 403; 
Sunnyside Coal Co. v. Industrial Com- 
mission, 126 N.B. 196, 291 Ill. 523; 
Parker-Washington Co. v. Industrial 
Board, 113 N.E. 976, 274 Ill. 498; Cas- 
tleman v. Eaves, (Ind.App.) 186 N.E. 
904; Mitchell v. Ball Bros. Co., (ind. 
App.) 186 N.E. 900; Shepherd v. Wash- 
ington Park Cemetery Ass’n, (Ind. 
App.) 186 N.B. 356; Flinn v. Hartley, 
(Ind.App.) 184 N.E. 915; Bickel v. 
Ralph Sollit & Sons Const. Co., (Ind. 
App.) 184 N.E. 196; Hess v. Ohlen 
Bishop Co., (Ind.App.) 183 N.E. 487; 
Roush v. W. R. Duncan & Son, (Ind. 
App.) 183 N.E. 410; Norris v. Me- 
Vaugh Const. Co., (Ind.App.) 182 N.B. 
585; Koenig v. Bryce, 180 N.E. 682, 
94 Ind.App. 689; Frazer v. McMillin 
& Carson, 179 N.E. 564, 94 Ind.App. 
431; Sanders Lumber Co. v. Watkins, 
179 N.E. 919, 94 Ind.App. 276; Espy 
v. Indianapolis Power & Light Co., 
180 N.E. 190, 94 Ind.App. 184; Hough- 
land v. Columbia Const. Co., 179 N.E. 
788, 94 Ind.App. 99; Stinson v. Ander- 
son Knife & Bar Co., 179 N.E. 570, 
94 Ind.App. 70; Milholland Sales & 
Engineering Co. v. Griffiths, 178 N.E. 
458, 94 Ind.App. 62; Czuczko v. Hold- 
en-Gary Co., 179 N.H. 19, 177 N.E. 466, 
94 Ind.App. 47; Ridley v. State Stor- 
age, 179 N.B. 177, 93 Ind.App. 641; 
Brown v. American Tile & Pottery 
Co., 178 N.E. 446, 93 Ind.App. 344; 
Jelicich v. Interstate Coal Co. of In- 
diana, 145 N.E. 11, 82 Ind.App. 95; 
Kingan & Co. v. Ossam, 121 N.E. 289, 
75 Ind.App. 548 [transf den 131 N.E. 
81, 190 Ind. 554]; Swing v. Kokomo 
Steel & Wire Co., 125 N.H. 471, 75 Ind. 
App. 124; Vonnegut Hardware Co. v. 
Rose, 120 N.E. 608, 68 Ind.App. 385; 
Foge’s Case, 132 A. 129, 125 Me. 168; 
Hull’s-Case, 131 A. 391,'125 Me. 135; 
Jameson’s Case, 150 N.H. 151, 254 
Mass. 371; Fernald’s Case, 134 N.E. 
347, 240 Mass. 567; Adams v. Novo 
Engine Co., 249 N.W. 859, 264 Mich 
292; Lantz v. Schanz, 245 N.W. 805, 
260 Mich. 547; Beer v. Brunswick 
Lumber Co., 241 N.W. 800, 257 Mich. 
542; Koopmans v. I. K. Parsons & 
Son, 231 N.W. 87, 250 Mich. 464; Stef- 
fes v. Ford Motor Co., 214 N:W. 953, 
239 Mich. 501; Sjoholm v. Hercules 
Powder Co., 199 N.W. 6038, 227 Mich. 
§10; Harris v. Castile Mining Co., 193 
N.W. 855, 222 Mich. 709; Martjlla v. 
Quincy Mining Co., 191 N.W. 193, 221 
Mich. 525; Pardeick v. Iron City En- 
gineering Co., 190 N.W. 719, 220 Mich. 


653; Bryan v. Hudson Motor Car Co., 
187 N.W. 348, 217 Mich. 456; Shaffer 
v. D’Arcy Spring Co., 173 N.W. 201, 
206 Mich. 483; Doherty v. Grosse Isle 
Tp., '172 °N.W. 596," 205° Mich. * 592; 
McKinn v. C. Kern Brewing Co., 168 
N.W. 542, 202 Mich. 414; Riley v. 
Mason Motor Co., 165 N.W. 745, 199 
Mich. 233; Oniji v. Studebaker Corp., 
163 N.W. 23, 196 Mich. 397; Linsteadt 
v. Louis Sands Salt & Lumber Co., 
157 N.W. 64, 190 Mich. 451; Spooner 
v. Detroit Saturday Night Co., 153 N. 
W. 657, 187 Mich, 125, L.R.A.1916A 17; 
Grove v. Michigan Paper Co., 151 N. 
W.. 554, 184 Mich. 449; Hammack v. 
West Plains Lumber Co., 30 S.W.(2d) 
650, 224 Mo.App. 570; Di Marcantonio 
v. State Workmen’s Insurance Fund, 
15 Pa.Dist.&Co. 56), (8) since the re- 
viewing court is not the trier of the 
facts (Pardeick v. Iron City Engineer- 
ing Co., 190 N.W. 719, 220 Mich: 653), 
(9) such as evidence supporting a 
finding of a compensable injury 
(Beaty v. Foundation Co., 222 N.W. 77, 
245 Mich. 256) (10) or evidence as to 
whether the injury was received in the 
course of the employment (Grove v. 
Michigan Paper Co., 151 N.W. 554, 184 
Mich. 449), (11) although member 
of such board who heard the evidence 
found for appellant, and award from 
which appeal is prosecuted was made 
by the other two members of the board 
(Vonnegut Hardware Co. v. Rose, 120 
N.E. 608, 68 Ind.App. 385), (12) value 
of evidence, as well as reasonable in- 
ferences to be drawn therefrom 
(Gabriel v. A. J. Smith Const. Co., 173 
N.W. 195, 206 Mich. 471; Beecham v. 
Greenlease (Cadillac) Motor Co., 38 
S.W.(2d) 535, 225 Mo.App. 619), or 
(13) sufficiency of evidence (Metal 
Stamping Corporation v. Industrial 
Commission, 121 N.E. 258, 285 Ill. 528; 
Northern Illinois Light & Traction 
Co. v. Industrial Board of Illinois, 117 
N.E. 95, 279 Ill. 565; Parker-Washing- 
ton Co. v. Industrial Board, 113 N.E. 
976, 274 Ill. 498; Victor Chemical 
Works v. Industrial Bd. of Illinois, 113 
N.E. 173, 274 Illy 11, Anni€as.1918B 
627). 


[c] Hypothesis negatived.——(1) 
Finding that death did not arise out 
of and in course of employment neces- 
sarily negatived hypothesis that em- 
ployee had taken bushings with him 
to lunch and was on his way to where 
they were to be used when. struck by 
automobile (Mitchell v. Ball Bros. Co., 
186 N.E. 900), (2) as the reviewing 
court must presume that the indus- 
trial board acted consistingly in arriv- 
ing at its findings (Mitchell v. Ball 
Bros. Co., supra). 


[d] Reasoning of commissioner 
will be reviewed. Hull’s Case, 131 A. 
391, 125 Me. 135. 


{e] In Missouri the circuit court, 
on review and in the absence of fraud, 
could not pass upon questions of fact 
in workmen’s compensation case, in 
view of L. (1927) p 512 § 44. Wadley 
v. Employers’ Liability Assur. Corpo- 
ration: 37 S.W.(2d) 665, 225 Mo.App. 


6. See statutory provisions; 
eases infra this note. 


[a]. In Mllinois (1) the circuit court 
exercises its own independent judg- 
ment as to law and facts presented 
by the record of the industrial com- 
mission, in view of Workmen’s Com- 
pensation Act § 19 subd f. Republic 
Casualty Co. v. Industrial Commis- 
sion, 152 N.H. 479, 322 Ill. 169; Inland 
Rubber Co. v. Industrial Commission, 
140 N.E. 26, 309 Ill. 48. (2) So the 
circuit court may review evidence to 
determine if the industrial commis- 
sion’s award is against the weight of 
evidence. West Side Coal & Mining 


and 


1286 [71 0.J.] 


fact,’ and, in accordance with the general rule$ in ap- 


WORKMEN’S COMPENSATION ACTS ™ 


_. er,.! 


. 


[8 1267 


verdict are final,?° and conclusive,!1 in some jurisdic- 


pellate courts in civil eases,® the findings of fact and | tions by reason of statutory provision,” and not sub- 


‘Co. v. Industrial Commission, 151 N. 
EH. 593, 321 Ill. 61; Inland Rubber Co. 
v. Industrial Commission, supra. (3) 
Where the record contained a steno- 
graphic report of all the evidence as 
required by Workmen’s Compensation 
Act § 19 par (e), the court could re- 
view the record including the evi- 
dence. Hahnemann Hospital v. Indus- 
trial Board of Illinois, 118 N.E. 767, 
282 Ill. 316. 


7. Flint v. City of Eldon, 183 N.W. 
344, 191 Iowa 845; Glaze v. Hart, 36 
S.W.(2d) 684, 225 Mo.App. 1205. 


{a] Remedy.—If the commission- 
er applies to the evidence an incor- 
rect and unreasonable rule of law in 
relation to the burden of proof, the 
only remedy is for the court to recom- 
mit the controversy to the commis- 
sioner, with instructions to proceed 
under the correct rule. Flint v. City 
of Eldon, 183 N.W. 344, 191 Iowa 845. 


8 See Appeal and Error § 2834. 


9. Walker yv. Chicago, I. & L. Ry. 
Co., 117 N.E. 969, 66 Ind.App. 165. 


10. Hasslen v. Carlson & Hasslen, 
231 N.W. 188, 180 Minn. 473; Manley 
v. Harvey Lumber Co., 221 N.W. 913, 
175 Minn. 489. 


[a] Rule applied to questions con- 
cerning: (1) Whether employee’s 
death was accidental. Manley v. Har- 
vey, IaumberCo., 221 -N.W.,,913, 175 
Minn. 489; (2) whether injury to car- 
penter, returning to work from home 
135 miles distant, arose out of em- 
ployment. Hasslen v. Carlson & 
Hasslen, 231 N.W. 188, 180 Minn. 473. 


11. Ramsay y. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366; Jen- 
kins v. Boise Payette Lumber Co., 287 
P. 202, 49 Idaho 24; Kaylor v. Calla- 
han Zinc-Lead Co., 253 P. 132, 43 Idaho 
477; Passe v. Collins, 223 N.W. 787, 
176 Minn. 638; Di Marcantonio v. 
State Workmen’s Insurance Fund, 15 
Pa.Dist.&Co. 56. 


[a] Other statement.—Trial court 
is bound by the findings of fact. Pal- 
loni v. Brooklyn-Manhattan Transit 
Corporation, 214 N.Y.S. 430, 215 App. 
Div. 634; Nych v. Pressed Steel Car 
Co., 158 A. 281, 103 Pa.Super. 325; 
Ettmeyer v. Spang, Chalfant & Co., 157 
A. 321, 102 Pa.Super. 482. 


[b] Rule applied.—(1) Finding 
that chronic disease was not caused or 
aggravated by fallis conclusive. Pas- 
se v. Collins, 223 N.W. 787, 176 Minn. 
638. (2) A finding as to the reason- 
ableness of the employee’s refusal to 
submit to_an operation is binding. 
Palloni v. Brooklyn-Manhattan Tran- 
sit Corporation, 214 N.Y.S. 430, 215 
App.Div. 634. 


12. See statutory provisions; and 
cases infra this note. 


[a] In Tilinois (1) under Work- 
men’s Compensation Act § 19 par (f), 
the decision of the board is conclu- 
Sive, in the absence of fraud. Cinof- 
sky v. Industrial Commission, 125 N. 
HEH, 286, 290 Ill. 521; Squire-Dingee Co, 
v. Industrial Board of Illinois, 117 
N.B. 1031, 281 Il). 559; Illinois Miad- 
land Coal Co. v. Industrial Board of 
Mlinois, 115 NB. 527, 277 Tl. 333: 
Parker-Washington Co. v. Industrial 
Board, 113 N.E.: 976, 274 Ill, 498: 
Munn v. Industrial Board, 113 N.R&. 
110, 274 Ill. 70. (2) So it has been 
held that findings of fact are binding. 
Hydrox Chemical Co. v. Industrial 
Commission, 126 N.B. 564, 291 Ill. 579: 
Sunnyside Coal Co. v. Industrial Com- 
mission, 126 N.W. 196, 291 Tll. 523. 


(3) This rule has been applied to 
finding that death of employee re- 
sulted from injur arising out of 
and in the course of employment (Hy- 
drox Chemical Co. v. Industrial Com- 
mission, supra; Munn vy. Industrial 
Board, supra), (4) that injury was re- 
sult of accident (Squire-Dingee Co. v. 
Industrial Board of Illinois, 117 N.E. 
1031, 281 Ill. 359), (5) and whether 
disability has increased or recurred 
(Squire-Dingee Co. vy. Industrial Board 
of Illinois, supra). 


[b] In Indiana (1) in view of ex- 
press statutory provision, it has been 
said that findings of fact are bind- 
ing (McIntosh y. Chicago, I. & L. Ry. 
Co., (App.) 185 N.E. 660; Willida 
Dairy Co. v. Anglin, (App.) 185 N.E. 
289; Graver Tank & Mfg. Co. v. Pohl- 
platz, (App.) 185 N.E. 167; Freund v. 
Allen, (App.) 184 N.E. 421; Guaran- 
tee Tire & Rubber Co. v. Cox, (App.) 
183 N.E. 679; Tucker Freight Lines 
v. Baker, (App.) 183 N.E. 673; Hol- 
liday v. National Malleable & Steel 
Castings, Co} Appr); 183 NEE 2407: 
Craiger v. Koch, (App.) 182 N.E. 538; 
Inland Steel Co. v.. Pigo, 182 N.E. 279, 
94 Ind;App. 639; Erazer v. McMillin & 
Carson, 179 N.E. 564, 94 Ind.App. 431; 
Sanders Lumber Co. vy. Watkins, 179 
N.E. 919, 94 Ind.App. 276; Czuczko 
v. Holden-Gary Co., 179 N.E. 19, 177 
N.E. 466, 94 Ind.App. 47; Ridley v. 
State Storage, 179 N.E. 177, 93 Ind. 
App. 641; Russell v. Gleason, 176 N. 
EK. 34, 92 Ind.App. 400; League vy. 
Weidely Motors Co., 135 N.E. 265, 78 
Ind.App. 272; United Fourth Vein 
Coal Co. vy. Williams, 131 N.E. 827, 76 
Ind.App. 249; Consumers’ Co. vy. Ceis- 
lik, 121 N.E. 882, 69 Ind.App. 333; 
Hege & Co. v. Tompkins, 121 N.E. 677, 
69 Ind.App. 273; Vandalia Coal Co. 
v. Holtz, 120 N.E. 896, 68 Ind.App. 
670; Mobley v. J. S. Rogers Co., 119 
N.E. 477, 68 Ind.App. 308; Inland 
Steel Co. v. Lambert, 118 N.B. 162, 66 
Ind.App. 246; Indianapolis Abattoir 
Co. v. Coleman, 117 N.E. 502, 65 Ind. 
App. 369), (2) final (Domer vy. Casta- 
tor, 146 N.B. 881, 82 Ind.App. 574; 
Zeitlow v. Smock, 117 N.E. 665, 65 
Ind.App. 643), (3) and conclusive 
(Castleman v. Eaves, (App.) 186 N. 
EK, 904; Barker v. Eddy, (App.) 185 
N.E. 878; Tucker Freight Lines v. 
Baker, (App.) 183 N.E. 673; R. W. G. 
Foundry Co. v. Proctor, (App.) 181 
N.E. 537; Czuezko v. Golden-Gary 
Co., 177 N.E. 466, 179 N.E. 19, 94 Ind. 
App. 47;. Morris v. Miller, 179 N. 
E. 29, 93 Ind.App. 534; Dietrich 
v. Smith, 176 N.E. 636, 177. N.E. 
901, 93 Ind.App. 219; King v. Illinois 
Steel Corporation, 176 N.E. 161, 92 
Ind.App. 456; Crickmore v. Pattison, 
175 N.H. 138, 92 Ind.App. 309; Laza- 
rus v. Scherer, 174 N.E. 293, 92 Ind. 
App. 90; Riley v. Hunt, 155 N.E. 523, 
85 Ind.App. 647; Wagner v. Wooley, 
152 N.H. 856, 85 Ind.App. 259; Bert- 
ram v. Bicknell Coal & Mining Co., 151 
N.E. 355, 84 Ind.App. 305; De Raya v. 
Illinois Steel Co., 150 N.E. 792, 84 Ind. 
App. 201; Star Pub. Co. v. Johnson, 
146 N.E. 765, 83 Ind.App. 309: A. BE. 
Norris Coal Co. v. Jackson, 141 N.E. 
227, 80 Ind.App. 423; Centlivre Bevy- 
erage Co. v. Ross, 125 N.E. 220, 71 
Ind.App. 343; Underhill v. Central 
Hospital for the Insane, 117 N.E. 870; 
In re McCaskey, 117 N.E. 268, 65 Ind. 
App. 349; Bloomington-Bedford 
Stone Co. v. Phillips, 116 N.E. 850, 65 
Ind.App. 189; In re Myers, 116 N. 
E. 314, 64 Ind.App. 602). (4) The 
rule has been applied to questions 
concerning status of employee (Diet- 
rich v. Smith, 176 N.E. 636, 177 N.E. 


901, 93 Ind.App. 219; Lazarus v. 
Scherer, 174 N.E. 293, 92 Ind.App. 90; 
Mobley v. J. S. Rogers Co., 119 N.E. 
477, 68 Ind.App. 308), (5) existence of 
contract with contractor (Riley v. 
Hunt, 155 N.E. 523, 85 Ind.App. 647 
[within the meaning of statute, in 
substance providing that an employer 
who contracts for the performance of 
any work without exacting from the 
contractor a certificate from the board 
showing compliance with the require- 
ment of provision as to self-insur- 
ance Shall be liable to the same extent 
as the contractor]); (6) dependency 
(King v. Illinois. Steel Corporation, 
176 N.E. 161, 92 “Ind.App. 456), (7) 
whether injury arose out of the em- 
ployment, etc. (inland Steel Co. v. 
Lambert, 118 N.E. 162, 66 Ind.App. 
246), (8) whether employee’s inju- 
ries caused permanent partial im- 
pairment (Wright v. Polk Sanitary 
Milk Co., (App.) 187 N.E. 216), (9) 
that driver was not committing mis- 
demeanor of operating at unreason- 
able speed when truck collided with 
train, and that injuries were not self- 
inflicted (Tucker Freight Lines v. 
Baker, (App.) 183 N.E. 673), (10) ac- 
tual knowledge of injury by employ- 
er’s agent *-€Vandalia. “Coal 9. Cosleve 
Holtz, 120 N.E. 386, 68 Ind. App. 670), 
(11) or reasonable excuse for failure 
to give required notice (Vandalia 
Coal Co. v. Holtz, 120 N.E. 386, 68 
Ind.App. 670). 


[c] In Iowa (1) in view of Code 
(1927) § 1453, findings of fact have 
been held to be binding (Enfield vy. 
Certain-Teed Products Co., 233 N.W. 
141, 211 Iowa 1004; Smith v. Soldiers’ 
& Sailors’ Memorial Hospital of Hen- 
ry County, 231 N.W. 490, 210 Iowa 
691) (2) and conclusive (Enfield v. 
Certain-Teed Products Co., supra; 
Svringstee] v. Hanford Produce Co., 
191 N.W. 851, 195 Iowa 1057; Serrano 
v. Cudahy Packing Co., 190 N.W. 132, 
194 Towa 689). (8) Thus a finding 
that deceased employee’s parents, 
alien residents of a foreign country, 


were not dependents within the 
Workmen’s Compensation Law, is 
conclusive. Serrano vy. Cudahy Pack- 


ing Co., supra. (4) The rule has also 
been applied to a“finding whether the 
injury arose out of and in the course 
of employment. Smith v. Soldiers’ 
& Sailors’ Memorial Hospital of Hen- 
2G County, 231 N.W. 490, 210 Iowa 


[d] In Maine (1) under L. (1919) 
e 238 § 34, the decision of the mem- 
ber of the commission as to questions 
of fact is final, in the absence of 
fraud (Sullivan’s Case, 147 A. 431, 128 
Me. 353; Taylor’s Case, 142 A. 730, 
127 Me. 207; Shaw’s Case, 140 A. 370, 
126 Me. 572; Fogg v. Woodcock 
Lunch, 134 A. 626, 125 Me. 524: Bart- 
lett’s Case, 134 A. 168, 125 Me. 374; 
Butts’ Case, 132 A. 698, 125 Me. 245; 
Weliska’s Case, 131 A. 860, 125 Me. 
147; Brodin’s Case, 126 A. 829, 124 
Me. 162; Ross’ Case, 126 A. 484, 124 
Me. 107; Wallace’s Case, 124 A. 241, 
123 Me. 517; Ferris v. City of East- 
port, 122 A. 410, 123 Me. 193; Rideout 
v. Androscoggin & K. Ry. Co., 119 A. 
305, 122 Me. 552; Spiller’s Case, 120 
A. 626, 122 Me. 492; Orff’s Case, 119 
A. 67, 122 Me. 114; Ballou’s Case, 116 
A. 591, 121 Me. 282; Wardwell’s Case, 
116 A. 447, 121 Me. 216; MacDonald’s 
Case, 113 A. 179, 120 Me. 548; Mac- 
Donald v. Employers’ Liability Assur. 
Corporation, 112 A.. 719, 120 Me. 52; 
Mailman v. Reeord Foundry & Ma- 
chine Co., 106 A. 606, 118 Me. 172), 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(2) and conclusive (Albee’s Case, 145 
A. 742, 128 Me. 126). (3) Such rule 
does not apply where the finding and 


decree of the commissioner’ are 
against the petitioner. Orff’s Case, 
TOA CT, P22 Meo 114) 5 seh Son the 


rule has been applied to questions 
concerning findings as to the nature 
(Foley v. Dana Warp Mills, 119 A. 
805, 122 Me. 563) (5) and extent (Fo- 
ley v. Dana Warp Mills, supra) of 
the disability; (6) that pneumonia 
was due to exposure (Ferris v. City of 
Eastport, 122 A. 410, 123 Me. 193), 
(7) that employer had knowledge of 
accident within thirty days (Bartlett’s 
Case, 134 A. 163, 125 Me. 374; Fogg v. 
Woodcock Lunch, 134 A. 626, 125 Me. 
524), (8) and excuse for failure to 
give required notice (Wardwell’s 
Case, 116 A. 447, 121 Me. 216; West- 
man’s Case, 106 A. 532, 118 Me. 133). 


fe} In Massachusetts (1) in view 
of express statutory provision, find- 
ings of fact have been held conclu- 
sive (Walsh’s Case, 183 N.E. 421, 281 
Mass. 228; Souza’s Case, 169 N.E. 425, 
269 Mass. 441; Crown’s Case, 150 N.E. 
299, 254 Mass. 496; Wooldridge’s Case, 
150 N.E. 215, 254 Mass. 483; Geary’s 
Case, 148 N.E. 440, 253 Mass. 114; 
Leone’s Case, 131 N.E. 196, 239 Mass. 
1>* O’Donnell’s’ Case,’ 133 N-.E.~ 621, 
237 Mass. 164; Barry’s Case, 126 N. 
E. 894, 235 Mass. 408; In re Sander- 
son’s Case, 113 N.E. 355, 224 Mass. 
558; Crowley v. Lowell, 111 N.E. 786, 
223 Mass. 288; In re Savage, 110 N.E. 
283; 222 Mass. 205). °€2)=- and final 
(Churchill’s Case, 164 N.E. 68, 265 
Mass. 117; Di Giovanni’s Case, 151 N. 
E. 91, 255 Mass. 241; Van Deusen’s 
Case, 149 N.E. 125, 253 Mass. 420; 
O’Connor’s Case, 188 N.E. 831, 244 
Mass. 445; Barbagallo’s Case, 137 N. 
E. 33, 243 Mass. 86; Jakutis’ Case, 
130 N.E. 637, 238 Mass. 308; Bolden’s 
Case, 126 N.E. 668, 235 Mass. 309; 
Perotti’s Case, 123 N.E. 776, 233 Mass. 


297; Freeman’s Case, 123 N.B. 845, 
233 Mass. 287; Weatherbee’s Case, 
120. Nii. 845;-.231.-Mass...297).. .(3) 


Thus, a finding as to whether a wife 
was living apart from her husband 
because of a justifiable cause or de- 
sertion so as to be conclusively pre- 
sumed dependent upon him, in view 
of L. (1914) ¢ 708 § 8 el A, is final. 
In re Newman’s Case, 111 N.E. 359, 
222 Mass. 563, L.R.A.1916C 1145. (4) 
The industrial accident board’s deci- 
sion on whether the employer retain- 
ed the right to direct and control, not 
only the result to be reached by claim- 
ant, but also the means by which it 
should be accomplished, so as to es- 
tablish relation of employer and em- 
ployee, is a question upon which the 
decision of the industrial accident 
board is final. Churchill’s Case, 164 
N.E. 68, 265 Mass. 117. (5) The rule 
has also been applied to findings as to 
the amount of money contributed by 
the deceased minor employee to his 
partially dependent mother during 
the twelve calendar months before 
his injury and death (Freeman’s Case, 
123 N.E. 845, 233 Mass. 287), (6) as 
to the cause of death (O’Donnell’s 
Case, 133 N.E. 621, 237 Mass. 164), (7) 
whether there was causal connec- 
tion between the injury and death 
where there was ample evidence to 
support the finding that there was 
no causal connection (O’Connor’s 
Case, 138 N.E. 831, 244 Mass. 445), 
(8) that there was no serious and 
willful misconduct warranting double 
compensation (O’Connor’s Case, 138 
N.E. 831, 244 Mass. 445), (9) that em- 
ployee had a preéxisting constitu- 
tional disease known as_ syphilis 
which being dormant left his ability 
to perform the arduous work for 
which he was hired unimpaired 
(Crowley v. Lowell, 111 N.E. 786, 223 
Mass. 288), (10) that, because of the 
nature of the accident arising out of 
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| and in the course of employment, em- 


ployee’s nervous system suffered a 
shock sufficiently severe to aggravate 
and accelerate the disease of syphilis, 
until general paralysis or insanity re- 
sulted, depriving him of all capacity 
for work in the future (Crowley v. 
Lowell, supra), (11) finding of causal 
connection between recurrence of em- 
ployee’s condition and original injury 
received in first employment (Geary’s 
Case, 148 N.E. 440, 253 Mass. 114), 


-(12) that injury to farm hand, while 


helping saw wood for father of farm 
foreman, was not in course of em- 
ployment (Van Deusen’s Case, 149 
N.E. 125, 253 Mass. 420), (13) that the 
injury to the employee did not render 
his hand permanently incapable of 
use (Jakutis’ Case, 130 N.E. 637, 238 
Mass. 308), (14) that a contract of in- 
surance was with a corporation, and 
that members of a partnership doing 
business under that name were not 
the persons insured (Leone’s Case, 131 
N.E. 196, 239 Mass. 1), (15) and that 
case is not unusual, within provision 
permitting additional allowance for 
medical services (Souza's Case, 169 N. 
HE. 425, 269 Mass. 441). (16) Em- 
ployee’s testimony of working after 
compensation was discontinued did 
not as a matter of law preclude find- 
ing of causal relation between acci- 
dent and incapacity after intervening 
working period. Blanchard’s Case, 
178 N.E. 606, 277 Mass. 418. 


{[f] In Michigan (1) in view ot 
Comp. Laws (1929) § 8451, the review- 
ing court must adopt the findings of 
fact of the department of labor and 
industry as conclusive (S8jorkstrand 
v. Klagstad, 247 N.W. 149, 262 Mich. 
186; Simpson vy. Michigan Valve & 
Foundry Co., 245 N.W. 803, 260 Mich. 
543; Louwaert v. D. Graff & Sons, 240 
N.W. 44, 256 Mich. 387; Raykov v. 
Crittall Casement Window Co., 239 N. 
W. 398, 256 Mich. 28; Sharp v. Grand 
Rapids Trust Co., 236 N.W. 831, 254 
Mich. 226; Powers v. Motor Wheel 
Corporation, 234 N.W. 122, 124, 252 
Mich. 639, 73 A.L.R. 702 (per Fead, 
J.); Detwiler v. Consumers’ Power 
Co., 2838 N.W. 350, 252 Mich. 79; Jones 
v. George R. Cooke Co., 231 N.W. 40, 
250 Mich. 460; Austin v. Howard A. 


Davidson, Ine, 225 N.W. 524, 246 
Mich. 599; Luyk v. Hertel, 219 N.W. 
721, 242 Mich. 445), (2) and final 


(Lindhout v. Brochu & Hass, 238 N.W. 
231, 255 Mich. 234; Powers v. Motor 
Wheel Corporation, 234 N.W. 122, 124, 
252) Mich. 639; 78 A.L.R. 702 (per 
Fead, J.); Morse v. Port Huron & D. 
R. Co., 232 N.W. 869, 251 Mich. 309; 
Neal v. Stuart Foundry Co., 229 N.W. 
595, 250 Mich. 46; Cosendai v. Piggott 
Bros., 204 N.W. 722, 231 Mich. 544; 
Shaw v. Packard Motor Car Co., 183 
N.W. 767, 214 Mich. 660; Scott v. O. 
A. Hankinson & Co., 171 N.W. 489, 
205 Mich. 353; Vopg’eley v. Detroit 
Lumber Co., 162 N.W. 975, 196 Mich. 
516; Van Gorder vy. Packard Motorcar 
Co., 162 N.W. 107, 195 Mich. 588, L. 
R.A.1917EH 522; Redfield v. Michigan 
Workmen’s Compensation Mut. Ins. 
Co., 150 N.W. 362, 183 Mich. 633) (3) 
and such finding controls (Lantz v. 
Schanz, 245 N.W. 805, 260 Mich. 547). 
(4) This rule has been applied to find- 
ings that injury arose out of the em- 
ployment (Detwiler v. Consumers’ 
Power Co., 233 N.W. 350, 252 Mich. 
79), (5) that employee’s condition is 
traceable to original injury (Austin 
v. Howard A. Davidson, Inc., 225 N.W. 
524, 246 Mich. 599), (6) that disease 
was contributing cause of death 
(Vogeley v. Detroit Lumber Co., 162 
N.W. 975, 196 Mich. 516), (7) that ac- 
cident caused compensation claim- 
ant’s injury (Kibbey v. L. O. Gordon 
Mfg. Co,., 245 N.W. 512, 260 Mich. 531), 
(8) that night watchman struck by 
automobile was in performance of 
duties (Schlickenmayer v. City of 
Highland Park, 235 N.W. 156, 157, 253 
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Mich. 265 [per North, J.]), (9) extent 
of loss of vision (Powers v. Motor 
Wheel Corporation, 234 N.W. 122, 124, 
Boa, MICH. 63.9). tion A. Da Eo + 1 Oe PDed 
Fead, J.J), (10) that the accident was 
not due to the intentional and willful 
misconduct of claimant (Simpson v. 
Michigan Valve & Foundry Co., 245 
N.W. 803, 260 Mich. 543), or (11) that 
injury received was compensable 
(Neal v. Stuart Foundry Co., 229 N. 
W. 595, 250 Mich. 46). (12) Likewise, 
under 2 Comp. L. (1915) § 5465, find- 
ings of fact by the industrial accident 
board are conclusive, in the absence 
of fraud. Kirkley v. General Baking 
Co., 186 N.W. 482,° 217 Mich. 307; 
Brower v. W. H. Isgrigg & Son, 185 
N.W. 664, 216 Mich. 365; Gratopp v. 
Carde Stamping & Tool.Co., 185 N.W. 
675, 216 Mich. 355; -Paton v. Port 
Huron Engine & Thresher Co., 182 
N.W. 639, 214 Mich. 130; Brown -v. 
Long Mfg. Co., 182 N.W. 124, 213 
Mich. 221; Brown v. Bouschor, 175 
N.W. 129, 207 Mich. 594; Papinaw v. 
Grand Trunk R. Co., 155 N.W. 545, 189 
Mich. 441. (13) Provision of Pub. 


‘Acts (1912, Extra. Sess.) No. 10 ap- 


plies (Sherman v. Winkelman Bros. 
Apparel, 247 N.W. 159, 262 Mich. 214; 
Monk v. Charcoal Iron Co. of Ameri- 
ca, 224 N.W. 354, 246 Mich. 193; Du- 
ford v. Escanaba Veneer Co., 224 N. 
W. 390, 246 Mich. 191; Mauch v. Ben- 
nett & Brown Lumber Co., 209 N.W. 
586, 235 Mich. 496; Hayes v. Motor 
Wheel Corporation, 208 N.W.. 44, 233 
Mich. 538; Bunker. v. Motor Wheel 
Corporation, 204 N.W. 110, 231 Mich. 
334; Schultz v. Kinney Sand Co., 203 
N.W. 855, 231 Mich. 37; Winters v. 
Miller, 199 N.W. 642, 227 Mich. 602; 
King v. Munising Paper Co., 195 N. 


W. 812, 224 Mich. 691; Clifton v. 
Kroger Grocery & Baking Co., 187 
N.W. 380, 217 Mich. 462; Bryan v. 


Hudson Motor Car Co., 187 N.W. 343, 
217 Mich. 456; Curtis v. Slater Const. 
Co., 168 N.W. ,958, 202° Mich. 673) 
Perdew v. Nufer Cedar Co., 167 N.W. 
868, 201 Mich. 520; Nagy v. Solvay 
Process Co., 166 N.W. 1033, 201 Mich. 
158; Homan v. Boardman River Elec- 
tric Light & Power Co., 166 N.W. 860, 
200 Mich. 206; Shafer v. Parke, Davis 
& Co., 159 N.W. 304,192 Mich. 577; 
Bell v. Hayes-Ionia Co., 158 N.W. 179, 
192 Mich. 90; Linsteadt v. Louis 
Sands Salt, ete., Co., 157 N.W. 64, 190 
Mich. 451; Hills v. Blair, 148 N.W. 
243, 182 Mich. 20; Reck v. Whittles- 
berger, 148 N.W. 247, 181 Mich. 4638, 
52 L.R.A.N.S.-930, Ann.Cas.1916C 771; 
Rayner v. Sligh Furniture Co., 146 N. 
W. 665, 180 Mich. 168, L.R.A.1916A 22, 
Ann.Cas.1916A 386), (14) imposing 
upon the reviewing court the duty to 
accept such findings as final (Homan 
v. Boardman River Electric Light & 
Power Co., 166 N.W. 860, 200 Mich. 
206). (15) So it is said that the find- 
ing of the commission is binding. 
Weller v. Consumers’ Power Co., 250 
N.W. 298, 264 Mich. 525. (16) Find- 
ing by board or commission is deci- 
sive of the question. Borck v. Simon 
J. Murphy Co., 171 N.W. 470, 205 Mich. 
472. (17) The rule has been applied 
to findings that claimant was not a 
partner (Winters v. Miller, 199 N.W. 
642, 227 Mich. 602), (18) that injury 
arose out of and in the course of the 
employment (Duford v. Escanaba Ve- 
neer Co., 224 N.W. 390, 246 Mich. 191; 
Mauch v. Bennett & Brown Lumber 
Co., 209 N.W. 586, 235 Mich. 496), (19) 
that injury was not due to employee’s 
willful misconduct (Duford v. Esca- 
naba Veneer Co., 224 N.W. 390, 246 
Mich. 191), (20) that a sprain of the 
back could cause a flare-up of tuber- 
culosis of the spine (Weller vy. Con- 
sumers’ Power Co., 250 N.W. 298, 264 
Mich. 525), (21) that rule of employ- 
er was not enforced (Rayner vy. Sligh 
Furniture Co., 146 N.W. 665, 180 Mich. 
168, L.R.A.1916A 22, Ann.Cas.1916A 
386), (22) that there was a loss of 
an eye within the meaning of statu- 
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ject to review,!? although in some 


tory provisions as to scheduled com- 
pensation (Hayes v. Motor Wheel 
Corporation, 208 N.W. 44, 233 Mich. 
538), (23) as to notice of injury 
(Monk y. Charcoal Iron Co. of Amer- 
ica, 224 N.W. 354, 246 Mich. 193), (24) 
that report of injury was timely 
(Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577), (25) that 
claim for compensation was properly 
and timely made (Shafer v. Parke, 
Davis & Co., 159 N.W. 304, 192 Mich. 
577), (26) and the rule has also been 
applied to a finding that employment 
was hazardous (Schultz v. Kinney 
Sand Co., 203 N.W. 855, 231 Mich. 37). 


[g] In Missouri (1) in view of 
Rev. St. (1919) § 13636, and similar 
enactments, limiting the right to ap- 
peal from the award of the commis- 
sion to errors of law, the circuit 
court, reviewing the decision of the 
full commission on an appeal from 
the award of a referee, is bound by 
such decision of the commission 
(Wade vy. Markham, (App.) 58 S.W. 
(2d) 482; Glaze v. Hart, 36 S.W.(2da) 
684, 225 Mo.App. 1205; Hammack v. 
West Plains Lumber Co., 30 S.W.(2d) 
650, 224 Mo.App. 570), (2) such deci- 
sion being conclusive upon the court 
(Herndon v. §. A. Robertson Const. 
Co., (App.) 59 S.W.(2d) 75; Wade v. 
Markham, supra; Kasper v. Liberty 
Foundry Co., (App.) 54 S.W.(2d) 1002; 
Vollet v. Federal Brilliant Sign Co., 
(App.) 49 S.W.(2d) 201). (3) So the 
decision of the full commission as 
to the weight of the evidence is con- 
clusive and binding upon the circuit 
court. Wade v. Markham, supra; 
Hammack v. West Plains Lumber Co., 
30 S.W.(2d) 650, 224 Mo.App. 570. : 


13. Cal—Frankfort Gen. Ins. Co. 
Veuerisbury,. 159 1P: 5061738 Cale eb6s 
Ethel D. Company v. Industrial Acci- 
eee Commission, (App.) 21 P.(2d) 
601. 


Ill.—Cinofsky v. Industrial Com- 
mission, 125 N.E. 286, 290 Til. 521. 


Ind.—Brenez v. Inland Steel Co., 
168 N.E. 609, 90 Ind.App. 279; Mid- 
City Iron & Metal Co. v. Turner, 165 
N.E. 760, 89 Ind.App. 38; Northern 
Indiana Gas & Electric Co. v. Pietz- 
vak, 118 N.E.' 132, 69 Ind.App. 24; 
Waterman v. Riehl, 117 N.E. 272, 65 
Ind.App. 347. 


Me.—Crowley’s Case, 153 A. 184, 130 
Me. 1; Burridge’s Case, 148 A. 35, 
128 Me. 407; Syde’s Case, 142 A. 777, 
127 Me. 214; Beverage’s Case, 138 A. 
628, 126 Me. 601; Swett’s Case, 134 A. 
200, 125 Me. 389; Gagnon’s Case, 130 
A. 355, 125 Me. 16; Adams’ Case, 128 
A. 191, 124 Me. 295; Scott’s Case, 118 
A. 236, 121 Me. 446; Ballou’s Case, 
116 A.'591, 121 Me. 282; Mailman v. 
Record Foundry & Machine Co., 106 
A. 606, 118 Me. 172. 


Mass.—Rakowski’s Case, 173 N.E. 
521, 273. Mass. 363; Di Giovanni’s 
Case, 151. N.E. 91, 255 Mass. 241: 
O’Connor’s Case, 138 N.E. 8381, 244 
Mass. 445; Hudson’s Case, 138 N.E. 
235, 244 Mass. 330; Barbagallo’s Case, 


137 N.E. 33, 243 Mass. 86; Jakutis’ 
Case, 130 N.E. 637, 238 Mass. 308; 


Sciola’s Case, 128 N.H. 666, 236 Mass. 
407; Bolden’s Case, 126 N.E. 668, 235 
Mass. 309; Perotti’s Case, 123 N.E. 
776, 233 Mass. 297. 


Mich.—O’Brien vy. Rainbow Light, 
241 N.W. 234, 257 Mich. 113; Coatta 
v. Antrim Iron Co., 232 N.W. 227, 251 
Mich. 300; Solomon v. Detroit United 
Ry., 192 N.W. 568, 221 Mich. 599; King 
v. Peninsular Portland Cement Co., 
185 N.W. 858, 216 Mich. 335; Shaffer 
v. D’Arcy Spring Co., 173 N.W. 201, 
206 Mich. 485; Doherty v. Grosse 
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jurisdictions an | exception to the rule is made and review is permitted 


Isle Tp., 172 N.W. 596, 205 Mich. 592; 
McMinn y. C. Kern Brewing Co., 168 
N.W. 542, 202 Mich. 414; Wishcaless 
v. Hammond, Standish & Co., 166 N. 
W. 998, 201 Mich. 192; La Veck v. 
Parke, Davis & Co., 157:.N.W. 72, 190 
Mich. 604, L.R.A.1916D 1277; Deem 
v. Kalamazoo Paper Co., 155 N.W. 584, 
189 Mich. 655; Spooner v. Detroit 
Saturday Night Co., 153 N.W. 657, 187 
Mich. 125, L.R.A.1916A 17; 
Whittlesberger, 148 N.W. 247, 181 
Mich. 463, 52 L.R.A.N.S. 930, Ann.Cas. 
TOLTCC TAS 


[a] Other statements.—(1) Award 
will be affirmed. Buckley v. Inland 
Steel Co., 129 N.E. 860, 75 Ind.App. 
84 [foll Thompson Norris Co. v. 
Grimme, 157 N.E. 896, 86 Ind.App. 
741]. (2) Award will not be set aside. 
Sunnyside Coal Co. v. Industrial 
Commission, 126 N.E. 196, 291 Il. 
523; Castleman v. Eaves, (Ind.App.-) 
186 N.E. 904; Marchavich’s Case, 124 
A. 209, 123 Me. 495; Gaffney v. Good- 
willie Bros., 169 N.W. 849, 203 Mich. 
591. (3) Court cannot interfere. Pe- 
ters Machinery Co. v. Industrial Com- 
mission, 179 N.E.' 112, 346 Ill. 403; 
Chicago, Wilmington & Franklin Coal 
Co.) iv. Wee oe Gommission, 177 N. 
BH. 731,°345 Il 78; Selz-Schwab & Co. 


v. Industrial Commission, 156 N.E. 
763, 326 Ill. 120; John M. Smyth Co. 
v. Industrial Commission, 137 N.E. 


519, 306 Ill. 171; Imperial Brass Mfg. 
Co. v. Industrial Commission, 137 N. 
HE. 411, 306 Il). 11, 26 A.L.R. 161; Chi- 
cago, Wilmington & Franklin Coal Co. 
v. Industrial Commission, 185 N.E. 
784, 303 Ill. 540; Enfield v. Certain- 
Teed Products Co., 233. N.W. 141, 211 
Iowa 1004; Jones v. Eppley Hotels 
Co., 22%) N.W. 153,208 lowa. 1281; 
Burns’ Case, 165 N.E. 670, 266 Mass, 
516; Nyquist v. Iron River Creamery 
Co., 245 N.W. 800, 260 Mich. 537; Shaw 
v. Packard Motor Car Co., 183 N.W. 
767, 214 Mich. 660; Papinaw v. Grand 
Trunk R. Co., 155 N.W. 545, 189 Mich. 
441; Redfield v. Michigan Workmen’s 
Compensation Mut. Ins. Co., 150 N.W. 
362, 183 Mich. 633; Lekomitros v. 
R. C. Can Co., (Mo.App.) 46 S.W.(2d) 
963; Di Marcantonio v. State Work- 
men’s Insurance Fund, 15 Pa.Dist.& 
Co. 56. (4) The court has the duty 
of sustaining the finding. Chicago, 
M. & St. P. Ry. Co. v. Turpin, 145 N. 
E. 316, 82 Ind.App. 78; Carter v. W. J. 
Dyer & Bro., 243 N.W. 436, 186 Minn. 
413. (5) The superior court has no 
authority to adopt the finding of a 
single member in preference to the 
finding of the industrial accident 
board. Seelig’s Case, 182 N.E. 858, 
280 Mass. 466; Corbett’s Case, 170 N. 
E. 56, 270 Mass. 162; Di Giovanni’s 
Case, 151 N.E. 91, 255 Mass. 241. (6) 
The court may not reverse the award 
on the ground that the commission’s 
finding is contrary to the great weight 
of evidence. United Paperboard Co. 
v. Lewis, 117 N.E. 276, 65 Ind.App. 
356; Perangelo’s Case, 177 N.E. 892, 
277 Mass. 59; Hayes v. Boutell, 235 
N.W. 824, 253 Mich. 628. (7) Court 
may not substitute its own judgment 
for that of the commission. North- 
western Barb Wire Co. v. Industrial 
Commission, 187 N.E. 468, 353 Ill. 371; 
Ritler v. Industrial Commission, 184 
N.E. 654, 351 Ill. 338; Peters. Machin- 
ery Co. v. Industrial Commission, 179 
N.E. 112, 346 Ill. 408; Ralph Sollitt 
& Sons v. Bickel, 179 N.E. 327, 203 
Ind. 173; Flinn v. Hartley, (Ind.App.) 
184 N.E. 915; Brown v. American Tile 
& Pottery Co., 178 N.E. 446, 93 Ind. 
App. 344; Hayes v. Boutell, 235 N.W. 
824, 253 Mich. 628. (8) Court will 
give due weight to the findings of the 
commission. Consolidated Coal Co. 
of St. Louis v. Industrial Commission, 


Reck v. 


150 N.E. 694, 320 Ill. 171; Mehay v. 
Industrial Commission, 146 N.Es 494, 
316 Ill. 97; Peabody Coal Co. v. In- 
dustrial Commission, 143 N.E. 90, 311 
Ill. 338; Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 142 
N.E. 498, 311 Ill. 61; 
Co. v. Industrial Commission, 140 N. 
BE. 26, 309 Ill. 43. (9) Court will not 
differ with the finding. Beers’ Case, 
130 A. 350,125 Me. 1. (10) Court will 
not reéxamine fact questions decided 
by the industrial accident board. 
Swardleck’s Case, 163 N.E. 161, 264 
Mass. 495. (11) A finding of fact is 
the end of the dispute and cannot be 
changed by the reviewing court. 
Stinson v. Anderson Knife & Bar Co., 
179 N.E. 570, 94 Ind.App. 70. (12) 
Finding cannot bexreversed. Patrick 
VieJ. B. HamreCo,, 11)A.. 91257119) Mie. 
510, 13 A.L.R. 427; Stetson’s Case, 
149 N.B. 409, 253 Mass. 535; Barba- 
gallo’s Case, 137 N.E. 33, 243 Mass. 86; 
Feldman’s Case, 134 N.E. 251, 240 
Mass. 555; Berman’s Case, 122 N.E. 
395, 2382 Mass. 453; In re Cox, 114 
N.E. 281, 225 Mass. 220; McDevitt v. 
Checker Cab Co., 136 A. 230, 288 Pa. 
394. (13) Finding must stand. Kel- 
ley’s Case, 122 A. 580, 123 Me. 261; 
Michaud’s Case, 119 A. 627, 122 Me. 
276; De Pietro’s Case, (Mass.) 187 N. 
E. 773; Biscardi’s Case, (Mass.) 187 
N.E. 92; Walsh’s Case, 183 N.E. 421, 
281 Mass. 228; Hurwitz’ Case, 182 N. 
E. 832, 280 Mass. 477; Gaffer’s Case, 
181 N.E. 763, 279 Mass. 566; Nor- 
man’s Case, 180 N.E. 238, 278 Mass. 
464, 82 A.L.R. 885; Riley’s Case, 179 
N.E. 690, 278 Mass. 218; Ganim’s 
Case, 178 N.E, 283, 277 Mass. 153; 
Colantueno’s Case, 175 W.I. 59, -275 
Mass. 1; Warren’s Case, 172 N.E. 254, 
272 Mass. 127; Cooper’s Case, 170 N. 
E. 838, 271 Mass. 38 Corbett’s Case, 
170 N.E. 56, 270 Mass. 162; Percival’s 
Case, 167 N.E. 352, 268 Mass. 50, 63 
A.L.R. 1237; Green’s Case, 165 N.E. 
120, 266 Mass. 355, 73\A.L.R. 476; 
Stirton’s Case, 164 N.E. 441, 265 Mass. 
439; Thurman v. Union Indemnity Co., 
156 N.E. 28, 259 Mass. 222; Mills’ 
Case, 155 N.E. 423, 258 Mass. 475 [foll 
McLaughlin’s Case, 155 N.E. 927, 259 
Mass. 25]; Gravellese v. Royal In- 
demnity Co., 154 N.E. 565, 258 Mass. 
170; Cosgrove’s Case, 153 N.E. 547, 
257 Mass. 343; Savage’s Case, 153 N. 
E. 257, 257 Mass.°30; Bagley’s Case, 
152 N.E. 882, 256 Mass. 593; Carey’s 
Case, 149 N.E. 411, 253 Mass. 37; De 
Felippo’s Case, 139 N.E. 543, 245 Mass. 
308; Upham’s Case, 139 N.E. 433, 245 
Mass. 31; Donnelly’s Case, 137 N.E. 
696, 243 Mass. 371; Walker’s Case, 
137 N.E. 171, 243 Mass. 224; Johnson’s 
Case, 136 N.E. 563, 242 Mass. 489; 
Broadbent’s Case, 134 N.E. 632, 240 
Mass. 449; Ramondetta’s Case, 134 N. 
EH. 249, 240 Mass. 492; Stafford’s Case, 
130 N.E. 109, 238 Mass. 93; Glennon’s 
Case, 128 N.E. 942, 236 Mass. 542; 
Hogan’s Case, 127 N.E. 892, 236 Mass. 
241; Maronofsky’s Case, 125 N.E. 565, 
234 Mass. 348; Frier’s Case, 122 N.E. 
195, 232 Mass. 181; In re Fierro’s 
Case, 111 N.E. 957, 223 Mass. 378; 
In re Newman’s Case, 111 N.E. 359, 
222 Mass. 563, L.R.A.1916C 1145; Eek- 
man v. Davidson Ore Mining Co., 233 
N.W. 342, 252 Mich. 73; Neal v. Stuart 
Foundry Co., 229 N.W. 595, 250° Mich. 
46; Smith v. Mason Bros. Co., 218 N. 
W. 243, 174 Minyi 94; Debeitz v. 
Oliver Iron Mining Co., 216 N.W. 240, 
172 Minn. 549. (14) Finding must be 
accepted. Goshen Veneer Co. v. Coz- 
zi, 176 N.E. 634, 93 Ind.App. 160; Gen- 
eral American Tank Car Corporation v. 
McLaughlin, 162 N.E. 30, 87 Ind.App. 
276; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124; 
Martin’s Case, 130 A. 857, 125 Me. 49; 
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Dalton’s Case, 182 N.E. 309, 280 Mass. 
202; Randall’s Case, 180 N.E. 669, 279 
Mass. 85; Morrell’s Case, 180 N.E. 
223, 278 Mass. 485; Langford’s Case, 
180 N.B. 228, 278 Mass. 461; Strong’s 
Case, 178 N.E.. 637, 277 Mass. 243; 
Powers’ Case, 176 N.E. 621, 275 Mass. 
615, 75 A.L.R. 1220; White v. Mor- 
gan & Wright, 187 N.W. 257, 217 Mich. 
499. (15) Finding must be upheld. 
Indianapolis Light & Heat Co. vy. Fitz- 
water, 121 N.E. 126, 70 Ind.App. 422. 
(16) Findings are closed. William’s 
Case, 120 A. 620, 122 Me. 477. (17) 
Finding must be affirmed. Woodruff 
v. Premier Mining Co., (Ind.App.) 187 
N.E. 838; Cooper v. Hamner, (Ind. 
App.) 187 N.E. 407; Delco-Remy Cor- 
poration v. Cotton, (Ind.App.) 185 N. 
EB. 341; Carr v. Krekeler, 181 N.E. 
526, 94 Ind.App. 508; Pike .County 
Collieries Co. v. Richeson, 160 N.E. 
54, 87 Ind.App. 90; Bartholomew_v. 
Northwestern Indiana Telephone Co., 
(ind.App.) 158 N.E. 231; Peavler v. 
Francisco Mining Co., 146 N.B. 911, 
82 Ind.App. 525; Baldwin Tool Works 
v. McDowell, 135 N.E. 389, 78 Ind. App. 
297; Vonnegut Hardware Co. v. Rose, 
120 N.E. 608, 68 Ind.App. 385; Walker 
Vv. Chicago, I.'& L. Ry.’ Co., 117 -N.H, 
969, 66 Ind.App. 165: Martriciano v. 
Profenno. 143 A. 270. 127 Me. 549. 
(18) Finding will not be disturbed 
(Dunnigan v. Shields, 12 P.(2d) 773, 
52 Idaho 195; Delich v. Lafferty Shin- 
gle Mill Co., 290 P. 204, 49 Idaho 552; 
Butler v. Anaconda Conper Mining 
Co., 268 P. 6, 46 Idaho 226; Burk v. 
Shell Petroleum Corporation, (Ind. 
App.) 187 N.E. 685; Castleman v. 
Eaves, (Ind.App.) 186 N.E. 904; Shep- 
herd v. Washington Park Cemetery 
Ass‘n, (Ind.App.) 186 N.E. 356; Miles 
v. Indiana Service Corporation, (Ind. 
App.) 185 N.E. 460; State v. Gageby, 
(ind.Apn.) 184 N.E. 190; Scharl Const. 
Co. v. Bufkin, (Ind.App.) 182 N.E. 
709; Galbraith v. Stephens, 181 N.E. 
377, 94 Ind App. 460; Milholland Sales 
& Engineering Co. v. Griffiths, 178 N. 
E. 458, 94 Ind.App. 62; Morris v. Mil- 
ler, 179, N.E: °29,.'93 Ind: App. 534; 
Dietrich v. Smith, 176 N.E. 636, 177 
N.E. 901, 93 Ind.App. 219; Olsen v. 
Canter, 176 N.E. 27, $3 Ind.App. 150; 
Self v. Shirkie Coal Co., 166 N.E. 613, 
89 Ind.App. 673; Mid-City Iron & 
Metal Co. v. Turner, 165 N.E. 760, 89 
Ind.App. 38; Hill v. Stareo Coal Co., 
163 N.H. 118, 88 Ind.App. 24; Nation- 
al Biscuit Co. v. Roth, 146 N.E. 410, 
83 Ind.App. 21; Fox vy. Slusser, 146 
N.E. 875, 82 Ind.App. 565; Marion 
Malleable Iron Works v. Ford, 144 N. 
E. 552, 82 ?nd.App. 152; Steel & Tube 
Co. of America v. Bukovac, 141 N.E. 
643, 81 Ind.App. 219; Hufford v. Liv- 
ingston, 137 N.E. 279, 79 Ind.App. 519; 
Indiana Mfrs.’ Reciprocal Ass’n v. 
Holmes, 137 N.E. 337, 79 Ind.App. 85; 
Marietta v. Quayle, 137 N.E. 61, 79 
Ind.App. 9; Pan Handle Coal Co. v. 
Decoursey, 136 N.E. 577, 78 Ind.App. 
580; General American Tank Car Cor- 
poration v. Weirick, 133 N.E. 391, 77 
Ind.App. 242; Standard Coal Co. v. 
Gallagher, 129 N.E. 482, 75 Ind.App. 
1; American Hominy Co. v. Davis, 
126 N.E. 703, 74 Ind.App. 622;.Ameri- 
can Leather Product Co. v. Stone, 129 
N.E. 264, 74 Ind.App. 547; Kramer 
v. Huntington Steel Foundry Co., 127 
N.E. 284, 73 Ind.App. 289; Amsted 
Spring & Axle Co. v. Ayres, 121 N.E. 
446, 69 Ind.App. 160; Pedlow v. 
Swartz Electric Co., 120 N.E. 603, 68 
Ind.App. 400; Vonnegut Hardware 
Co. v. Rose, 120 N.E. 608, 68 Ind.App. 
385; Kenwood Bridge Co. v. Stanley, 
117 N.E. 657, 66 Ind. App. 563; Muncie 
Foundry & Machine Co. v. Coffee, 117 
N.E. 524, 66 Ind.App. 405; Bimel 
Spoke & Auto Wheel Co, v. Loper, 117 
N.E. 527, 65 Ind.App. 479; Henry’s 
Case, 126 A. 286, 124 Me. 104; Dow’s 
Case, 147 N.E. 548, 252 Mass. 191; 
Estrin v. Workmen’s Circle Colony, 
228 N.W. 701, 249 Mich. 186; Ander- 
son v. Fisher Body Corporation, 214 
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N.W. 938, 239 Mich. 506; Steffes v. 
Ford Motor Co., 214 N.W. 953, 239 
Mich, 501; Cosendai v. Piggott Bros., 
204 N.W. 722, 231 Mich. 544; Tanner 
v. Aluminum Castings Co., 178 N.W. 
69, 210 Mich. 366; Holnagle v. Lans- 
ing Fuel & Gas Co., 166 N.W. 843, 200 
Mich. 132; Riley v. Mason Motor Co., 
165 N.W. 745, 199 Mich. 233; Miller 
v. Acme White Lead & Color Works, 
164 N.W. 482, 198 Mich. 435; Lin- 
steadt v. Louis Sands Salt & Lumber 
Co., 157 N.W. 64, 190 Mich. 451; Hanke 
v. Northern States Power Co., 2 
N.W. 621, 186 Minn. 184; Schroeder v. 
Otis Blevator Co., 229 N.W. 423, 249 
Mich. 449; Ott v. Standard Cattie Co., 
212 N.W. 813, 170 Minn: 410; Krueger 
v. King Midas Milling Co., 210 N.W. 
871, 169 Minn. 153; Hulitt v. Baldwin 
Locomotive Works, 10 Pa.Dist.&Co. 
283; Miller v. Clothier, 9 Pa.Dist.&Co. 
269; Wagner v. Philadelphia & Read- 
ing Coal & Iron Co., 8 Pa.Dist.&Co. 
507) (19) in accordance with the gen- 
eral rule as to review of civil actions 
generally (Dow’s Case, 147 N.E. 548, 
252 Mass. 191). (20) Rule in review 
of civil actions generally see Appéal 
& Error § 2834. (21) Findings will 
not be reversed. Cruzan vy. Industrial 
Commission, 183 N.E. 334, 350 Ill. 407: 
Long vy. Industrial Comnvssion, 179 
N.E. 888, 347 Ill. 250; Chicago & N. 
W. Ry. Co. v. Industrial Commission, 
173 N.E. 161, 341 Tll. 131; Taylor’s 
Case, 142 A. 730, 127 Me. 207. (22) 
Findings of fact cannot be set aside. 
Peabody Coal Co. v. Industrial Com- 
mission, 143 N.E. 90, 311 Ill. 338; See- 
lig’s Case, 182 N.B. 858, 280 Mass. 466; 
Haskins’ Case, 158 N.E. 845, 261 Mass. 
436; Emack’s Case, 123 N.E. 86, 232 
Mass. 596; Weatherbee’s Case, 120 N. 
BE. 845, 231 Mass. 297; Murphy’s Case, 
PELOTON wi6Sise 200) Mass: 2994) Iniimre 
Sanderson’s Case, 113 N.E. 355, 224 
Mass. 558; In re Savage, 110 N.E. 283, 
222 Mass. 205; In re McPhee, 109 
N.E. 633, 222 Mass. 1; Pigeon v. Em- 
ployers’ Liability Assur. Corporation, 
102 N.E. 932, 216 Mass. 51, Ann.Cas. 
1915A 737; Holden v. Gifford Lumber 
Co., 204 N.W. 689, 231 Mich. 532; 
Adams v. Lilbourn Grain Co., 48 S.W. 
(2d) 147, 226 Mo.App. 1030. (23) 
Finding will not be set aside. Gar- 
diner v. Cochran Chair Co., 134 N.E. 
873, 78 Ind.App. 94; Sugar Valley 
Coal Co. v. Drake, 117 N.E. 937, 66 
Ind.App. 152; Lemelin’s Case, 124 A. 
204, 123 Me. 478; Simmons’ Case, 103 
A. 68,.117 Me. 175. (24) It is the 
duty of the court to affirm the award. 
Johnson vy, Pearson, 249 N.W. 865, 264 
Mich. 319; Sjoholm v. Hercules Pow- 
der Co., 199 N.W. 603, 227 Mich. 610; 
St. Clair v. A. H. Meyer Music House, 
178 N.W. 705, 211 Mich. 285; Blozina 
v. Castile Mining Co., 178 N.W. 57, 
210 Mich. 349. (25) It is the duty of 
the court to uphold the finding of the 
commission. Indianapolis Light & 
Heat Co. vy. Fitzwater, 121 N.E. 126, 
70 Ind.App. 422; Amsted Spring & 
Axle Co. v. Ayres, 121 N.E. 446, 69 
Ind.App. 160; Polar Ice & Fuel Co. v. 
Mulray, 119 N.E. 149, 67 Ind.App. 270; 
Morris v. Dexter Mfg. Co., 40 S.W. 
(2d) 750, 225 Mo.App. 449. (26) No 
authority exists to. disturb the find- 
ings of fact. Croy v. McFarland- 
Brown Lumber Co., 1 P.(2d) 189, 51 
Idaho 32; Strouse v. Hercules Min- 
Ine CO. vin ie.C20) y20en Ou, edalio: qs 
Lenne y. Binkley Mining Co., (Ind. 
App.) 187 N.E. 842; Dubbert v. Beu- 
cus, (Ind.App.) 185 N.E. 311; Page v. 
Hart Glass Mfg. Co., (Ind.App.) 183 
N.E. 912; Tucker Freight Lines v. 
Baker, (Ind.App.) 183 N.E. 673; Pur- 
year v. National Dairy Products Cor- 
poration, (Ind.App.) 182 N.E. 545; In- 
land Development & Improvement Co. 
v. Townsend, 180 N.E. 27, 94 Ind. App. 
176; ,Lazarus v. Scherer, 174 N.E. 
293, 92 Ind.App. 90; School City of 
Anderson v. Lammert, 146 N.E. 911, 83 
Ind.App. 313; Schwartz v. Gerding & 
Aumann Bros., 121 N.E. 89, 69 Ind. 
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App. 375; Indiana Car & Equipment 
Co. v. Celotte, 121 N.E. 834, 69 Ind. 
App. 341; Great Lakes Dredge & Dock 
Co. v. Totzke, 121 N.E. 675, 69 Ind. 
App. 303; Vonnegut Hardware Co. v. 
Rose, 120 N.E. 608, 68 Ind.App. 385; 
Haskell & Barker Car Co. v. Brown, 
117 N.E. 555, 67 Ind.App. 178; Meehan 
v. Edward Valve & Mfg. Co., 117 N.E. 
265, 65 Ind.App. 342; Interstate Iron 
& Steel Co. v. Szot, 115 N.E. 599, 64 
Ind.App. 173; Bowden v. Cumberland 
County, 123 A. 166, 1238 Me. 359; 
Gauthier vy. Penobscot Chemical Fiber 
Co., 113 A. 28, 120 Me. 73;. Snooks’ 
Case, 161 N.B. 892, 264 Mass. 92; 
Weir’s Case, 147 N.E. 561, 252 Mass. 
236; Gerald’s Case, 141 N.E. 862, 247 
Mass. 229; Ressi’s Case, 137 N.E. 703, 
243 Mass. 528;  Sciola’s Case, 128 N. 
E. 666, 236 Mass. 407; O’Flynn’s Case, 
122 N.E. 767, 232 Mass. 582; Nyquist 
v. Iron River Creamery Co., 245 N.W. 
800, 260 Mich. 537; Beer v. Brunswick 
Lumber Co., 241 N.W. 800, 257 Mich. 
542; Piggott v. Ross & Wentworth, 
209 N.W. 47, 234 Mich. 634; Winters 
v. Miller, 199 N.W. 642, 227 Mich. 602; 
Martilla v. Quincy Mining Co., 191 
N.W. 193, 221+ Miehs 525; Bryan? v. 
Hudson Motor Car Co., 187 N.W. 343, 
217 Mich. 456; Malone v. Detroit 
United Ry., 167 N.W. 996, 202 Mich. 
136; Cramer v. West Bay City Sugar 
Co., 167 N.W. 843, 201 Mich. 500; 
Ramlow v. Moon Lake Ice Co., 158 N. 
W. 1027, 192 Mich. 505, L.R.A.1916F 
955; Linsteadt v. Louis Sands Salt, 
etc., Co., 157 N.W. 64, 190 Mich. 451; 
Tabacchi v. Garavelli, (Mo.App.) 52 
S.W.(2d) 567; Guyer v. Equitable Gas 


Co., 123 A. 590, 279 Pa. 5. (27) Ob- 
jection will not be sustained. Root 
Dry Goods Co. v. Gibson, 123 N.E. 


134, 71 Ind.App. 77, (28) Review can 
go no further. Clark’s Case, 126 A. 
18, 124 Me. 47. (29) Reviewing court 
will sustain the findings of fact of 
the commission. Davis v. Robinson, 
179 N.E. 797, 94 Ind.App. 104; Dow- 
dell v. Super-Heater Co., 178 N.E. 176, 
93 Ind.App. 287; Spickelmier Fuel & 
Supply Co. v. Thomas, 144 N.E. 566, 
81 Ind.App. 604; Moore v. Service 
Motor Truck Co., 142 N.E. 19, 80 Ind. 
App. 668; Mailman v. Record Foundry 
& Machine Co., 106 A. 606, 118 Me. 
172; Hughes’ Case, 175 N.E. 95, 274 
Mass. 540; O’Hara’s Case, 142 N.E. 
844, 248 Mass. 31; Carvey v. W. D. 
Young & Co., 188 N.W. 392, 218 Mich. 
342; Massey v. Board of Education 
of Mecklenburg County, 167 S.K. 695, 
204 N.C. 193. (30) Reviewing court 
is not at liberty to set aside the find- 
ing. Hess v. Ohlen Bishop Co., (Ind. 
App.) 183 N.E. 487; Phalen’s Case, 
171 N.E. 438, 271 Mass. 371; McCart- 
ney v. Wood-Temple Co.. 187 N.W. 251, 
217 Mich, 505. (81) The reviewing 
court will abide by the finding of the 
industrial board. Koenig v. Bryce, 
180 N.E. 682, 94 Ind.App. 689. (32) 
There is no error. Ritach’s Case, 138 
A. 310, 126 Me. 597; Shaw’s’ Case, 
141 N.B. 858, 247 Mass. 157; Goff’s 
Case, 125 N.E. 145, 234° Mass. 116; 
Bayne v. Riverside Storage, ete., Co., 
148 N.W. 412, 181 Mich. 378. 


[b] Rule questions 
concerning: (1) Status as employee 
or independent contractor (Cinofsky v. 
Industrial Commission, 125 N.E. 286, 
290 Ill. 521; Carr v. Krekeler, 181 N.E. 
526, 94 Ind.App. 508; Inland Develop- 
ment & Improvement Co. v. Townsend, 
180 N.E. 27, 94 Ind.App. 176; School 
City of Anderson v. Lammert, 146 N. 
E. 911, 83 Ind.App. 313; A. B. Norris 
Coal Co. v. Jackson, 141 N.E. 227, 80 
Ind.App. 423; Clark’s Case, 126 A. 18, 
124 Me. 47 [providing in part that 
decision of a member of the commis- 
sion upon all questions of fact shall 
be final in the absence of fraud and 
that no appeal shall be had upon ques- 
tions of fact found by the commission 
or a member thereof]; Goff’s Case, 
125 N.E. 145, 234 Mass. 116; Emack’s 
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Case, 123 N.E. 86, 232 Mass. 596; Car- 
ter v. W. J. Dyer & Bro., 243 N.W. 
436, 186 Minn. 413); (2) dependency 
(Peavler v. Francisco Mining Co., 146 
N.E. 911, 82 Ind.App. 525; Schwartz 
v. Gerding & Aumann Bros., 121 N.E. 
89, 69 Ind.App. 375; Beverage’s Case, 
138 A. 628, 126 Me. 601; Henry’s Case, 
126 A. 286, 124 Me. 104; Stirton’s 
Case, 164 N.E. 441, 265 Mass. 439; 
Ressi’s Case, 137 N.E. 703, 243 Mass. 
528; Stafford’s Case, 130 N.E. 109, 238 
Mass. 93; Eckman y. Davidson Ore 
Mining Co., 233 N.W. 342, 252 Mich. 
73); (8) that claimant was not wife 
of deceased employee (Schroeder v. 
Otis Elevator Co., 229 N.W. 423, 249 
_ Mich. 449); (4) whether wife was liv- 
ing with the husband at time of his 
death (Muncie Foundry & Machine 
Co. v. Coffee, 117 N.E. 524, 66 Ind. 
App. 405); (5) that wife was living 
apart from her husband for a justifi- 
able cause (Martilla v. Quincy Min- 
ing Co., 191 N.W. 193, 221 Mich. 525); 
(6) intent of parties to an oral con- 
tract with independent contractors 
employing a servant, for whose death 
compensation is sought from the con- 
tractors’ employer (Spickelmier Fuel 
& Supply Co. v. Thomas, 144 N.E. 566, 
81 Ind.App. 604); (7) casual employee 
(Marietta v. Quayle, 137 N.E. 61, 79 
Ind.App. 9); (8) existence of injury, 
(Rakowski’s Case, 173 N.E. 521, 273 
Mass. 363; Ott v. Standard Cattle Co., 
°212 N.W. 813, 170 Minn. 410); (9) 
cause of injury or death (Page v. 
Hart Glass Mfg. Co., (Ind.App.) 183 
‘N.E. 912; Debeltz v. Oliver Iron Min- 
ing Co., 216 N.W. 240, 172 Minn. 549); 
-(10) that injury or death was from 
accident (O’Brien v. Rainbow light, 
241 N.W. 234, 257 Mich. 113; Tanner 
v. Aluminum Castings Co., 178 N.W. 
. 69, 210 Mich. 366; Gaffney v. Good- 
willie Bros., 169 N.W. 849, 203 Mich. 
591; Krueger v. King Midas Milling 
Co., 210 N.W. 871, 169 Minn. 1538); 
(11) or disease (Linsteadt v. Louis 
Sands Salt, ete., Co., 157 N.W. 64, 190 
Mich. 451); (12) causal connection 
between injury or death and employ- 
ment (Baldwin Tool Works v. Mc- 
‘Dowell, 135 N.E. 389, 78 Ind.App. 297; 
“Vonnegut Hardware Co. v. Rose, 120 
N.E. 608, 68 Ind.App. 385; Waterman 
v. ‘Riehl, 117 N.E. 272, 65 Ind.App. 
347; Burridge’s Case, 148 A. 35, 128 
Me. 407; Martriciano v. Profenno, 143. 
A. 270, 127 Me. 549; Cosgrove’s Case, 
153 N.E. 547, 257 Mass. 343; Bagiey’s 
Case, 152° N.H. 882, 256 Mass. 593; 
Stetson’s Case, 149 N.E. 409, 253 Mass. 
5385; Upham’s Case, 139 N.E. 433, 245 
Mass. 31; O’Connor’s Case, 138 N.E. 
831, 244 Mass. 445; Walker’s Case, 
137 N.H.° 171, 243 Mass. 224; Feld- 
man’s Case, 134 N.E. 251, 240 Mass. 
555; Glennon’s Case, 128 N.E. 942, 236 
Mass. 542; Berman’s Case, 122.N.E. 
395, 232 Mass, 453; Hayes v. Boutell, 
'235'N.W. 824, 253 Mich. 628); (13) re- 
mote and proximate consequences 
(Riley’s Case, 179 N.E. 690, 278 Mass. 
218; Colantueno’s Case, 175 N.E. 59, 
_275 Mass. 1; Ramlow v. Moon Lake 
Ice Co., 158 N.W. 1027, 192 Mich. 505, 
L.R.A.1916F 955); (14) whether an 
autopsy was necessary to determine 
the cause of death, and whether the 
demand therefor was made within a 
reasonable time, based on conflicting 
evidence (Vonnegut Hardware Co. v. 
Rose, 120 N.E. 608, 68 Ind.App. 385); 
(15) whether injury is compensable 
(Mills’ Case, 155 N.E. 428, 258 Mass. 
475 [foll McLaughlin’s Case, 155 N.B. 
927, 259 Mass. 25]); (16) whether in- 
jury arose out of and in the course 
of employment (State v. Gageby, 
(Ind.App.) 184.N.E. 190; Self Vv. 
Shirkie Coal Co., 166 N.E. 613, 89 
Ind.App. 673; Cudahy Packing Co. v. 
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fact are made | by an arbitrator or referee, and reviewed by 


Zafiropoulos, 129 N.E. 32, 75 Ind.App. 
599; American Hominy Co. v. Davis, 
126 N.E. 703, 74 Ind.App. 622; Amer- 
ican Leather Product Co. v. Stone, 129 
N.E. 264, 74 Ind.App. 547; Amsted 
Spring & Axle Co. v. Ayres, 121 N.E. 
446, 69 Ind.App. 160; Polar Ice & 
Fuel Co. v. Mulray, 119 N.E. 149, 67 
Ind.App. 270; Sullivan’s Case, 147 A. 
431, 128 Me. 3538; Gagnon’s Case, 130 
A. 355, 125 Me. 16; Beers’ Case, 130 
A. 350, 125 Me. 1; Gray v. St. Croix 
Paper Co., 113 A. 32, 120 Me. 81; Pat- 
rick v. J. B. Ham Co., 111 A. 912, 119 
Me. 510, 13 A.L.R. 427; In re Carey’s 
Case, 149 N.E. 411, 253 Mass. 37; Mar- 
onofsky’s Case, 125 N.E. 565, 234 
Mass. 343; Murphy’s Case, 119 N.E. 
657, 230 Mass. 99; In re Cox, 114 N.E. 
281, 225 Mass. 220; Nyquist v. Iron 
River Creamery Co., 245 N.W. 800, 
260 Mich. 537; Piggott v. Ross & 
Wentworth, 209 N.W. 47, 234 Mich. 
634; Carvey v. W. D. Young & Co., 
188 N.W. 392, 218 Mich. 342; McCart- 
ney v. Wood-Temple Co., 187 N.W. 
251, 217 Mich. 505); (17) that employ- 
ment was in the regular course of the 
business (Miller v. Clothier, 9 Pa. 
Dist.&Co. 269); (18) that injury oc- 
curred as the result of fooling be- 
tween employees (In re.sMoore, 114 N. 
E. 204, 225 MaSs. 258); (19) disobedi- 
ence of orders (Barbagallo’s Case, 137 
N.E. 33, 243 Mass. 86; Redfield v. 
Michigan Workmen’s Compensation 
Mut. Ins. Co., 150 N.W. 362, 183 Mich. 
633); (20) whether injury was caused 
by willful misconduct or intoxication 
(Fox v. Slusser, 146 N.E. 875, 82 
Ind. App. 565; Marion Malleable Iron 
Works v. Ford, 144 N.E. 552, 82 Ind. 
App. 152; Hufford v. Livingston, 137 
N.E. 279, 79 Ind.App. 519; O’Connor’s 
Case, 138 N.E. 831, 244 Mass. 445; 
Ramlow v. Moon Lake Ice Co., 158 N. 
W. 1027, 192° Mich. 505, L.R.A.1916F 
955); (21) extent of disability (Ken- 
wood Bridge Co. v. Stanley, 117 N.E. 
657, 66 Ind.App. 563; Michaud’s Case, 
119 A. 627, 122 Me. 276; Hurwitz’ 
Case, 182 N.E. 832, 280 Mass. 477; 
Dow’s Case, 147 N.E. 548, 252 Mass, 
191; Bruce v. Taylor & Maliskey, 158 
N.W. 1538, 192 Mich. 34; Hulitt v. 
Baldwin Locomotive Works, 10 Pa. 
Dist.&Co,. 283)/'(22) earnings (Seott’s 
Case, 118 A.°236,'%21 Me. 446); (23) 
impairment of earning capacity 
(lenne v. Binkley Mining Co., (Ind. 
App.) 187 N.B. 842; ‘Snooks’ Case, 161 
N.E. 892, 264 Mass. 92; Weir’s Case, 
147 N.E. 561, 252 Mass. 236; Shaw’s 


Case, 141 N-:E. 858,"247 Mass. 157; 
Donnelly’s Case, 137 N.E. 696, 243 
Mass. 371; Johnson’s Case, 136 N.E. 


563, 242 Mass. 489); (24) scheduled 
injuries (Ramondetta’s Case, 134 N.E. 
249, 240 Mass. 492); (25) whether in- 
Surance association carried the insur- 
ance (Indiana Mfrs.’ Reciprocal Ass’n 
v. Holmes, 137°.N.B. 337, 79 Ind. App. 
85); (26) jurisdiction of compensa- 
tion authorities (O’Hara’s Case, 142 
N.E. 844, 248 Mass. 31); (27) wheth- 
er proper notice of injury was given 
(Marchavich’s Case,'124 A. 209, 123 
Me. 495); (28) whether failure to 
properly give notice of injuries has 
prejudiced insurer (Gerald’s Case, 141 
N.E. 862, 247 Mass. 229); (29) as to 
knowledge of subscriber or agent of 
injury (Frier’s’ Case, 122 N.B. 195, 
232 Mass. 181); (30) as to the date 
when the actual injury, disability, and 
incapacity developed within the 
meaning of statutory provisions as 
to the time within which claims for 
compensation must be made (White 
v. Morgan & Wright, 187 N.W. 257, 
217 Mich. 499); (31) whether delay 
in filing claim has prejudiced the em- 
ployer (De Felippo’s Case, 139 N.B. 
543, 245 Mass. 308); (32) whether 


burden of proof has been sustained 
(Broadbent’s Case, 134 N.E. 632, 240 
Mass..449); (33) on appeal from de- 
cree reversing decision of board 
(Seelig’s Case, 182 N.E. 858, 280 Mass. 
466); (34) impeachment of report 
(Mid-City Iron & Metal Co. v. Turner, 
165 _N.E. 760, 89 Ind.App. 38); (35) 
credibility (Adams’ Case, 128 A. 191, 
124 Me. 295; Mailman. y. Record 
Foundry & Machine Co., 106 A. 606, 
118 Me. 172); (36) weight (Adams’ 
Case, supra); (37) review of infer- 
ences drawn by the industrial acci- 


. dent board from testimony in compen- 


sation case, but must enter such de- 
cree as will enforce rights of parties 
on facts as found (Mailman v. Record 
Foundry & Machine Co., 106 A. 606, 
118 Me. 172; Di Pietro’s Case, (Mass.) 
187 N.E. 773); (38) evidence, for 


otherwise it cannot determine wheth- 


er the decree is based on evidence or 
conjecture (Mailman y. Record 
Foundry & Machine Co., supra); (39) 
as to termination of compensation pe- 
riod, as regards limitation on applica- 
tion for review of award (Miles v. In- 
diana Service Corporation, (Ind.App.) 
185 N.E. 460); (40) and as to refusal 
to vacate award and allow additional 
compensation (Hanke v.. Northern 
States Power Co., 242 N.W. 621, 186 
Minn. 184). 


[c] Rules applicable to court tri- 
ais (1) will be applied by the court 
reviewing the hearing upon the ques- 
tion of whether the evidence submit- 
ted sustained the board’s findings 
(Ramsay v. Sullivan Mining Co., 6 
P.(2d) 856, 51 Idaho 366; Butler v. 
Anaconda Copper Mining Co., 268 P. 
6, 46 Idaho 326; Ybaibarriaga v. 
Farmer, 228 P. 227, 39 Idaho 361), 
(2) and the court may consider the 
competency, relevancy, and material- 
ity of the evidence (Ramsay v. Sul- 
livan Mining Co., supra; In re Lar- 
son, 279 P. 1087, 48 Idaho 136: Ybai- 
barriaga v. Farmer, supra) (3) and 
determine whether there is a conflict 
in the evidence (In re Larson, supra). 


[ad] Necessity of pleading.—Under 
the Indiana workmen’s compensation 
act, questions as to whether the in- 
jury was caused by willful disobedi- 
ence of orders will not be reviewed 
where the finding ‘recites that no such 
special defense was pleaded as re- 
quired by Indiana Industrial Board 
Rules, rule 10, such rule being rea- 
sonable. Northern Indiana Gas & 
Electric Co. v. Pietzvak, 118 N.B. 132, 
69 Ind.App. 24. 


[fe] That reviewing court prefers 
different conclusion does not change 


the rule. Castleman yv. Haves, (Ind. 
App.) 186 N.E. 904; Tucker Freight 
Lines v. Baker, (Ind.App.) 183 BO- 


673; Lazarus v. Scherer, 174 N.B. 293, 
92 Ind.App. 90. 


[f] Where finding is rational and 
natural, the text rule applies although 
the finding lacks the support of ex- 
pert opinion. Crowley’s Case, 153 A. 
184, 130 Me. 1; Syde’s Case, 142 A. 
777, 127 Me. 214; Swett’s Case, 124 
A. 200, 125 Me. 389. 


14. See statutory provisions; and 
cases infra this note. 


[a] In New Jersey under Work- 
men’s Compensation Act, par T9xcas 
amended by P. L. (1921) pp 734, 735, 
par 7, the court may review findings 
of fact. New York Live Poultry 
Trucking Co. v. Schwartz, 135 A. 775, 
5 N.J.Misc. 178 [aff 139 A. 923, 104 
N.J.Law 180]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the department, board or commission, such find- 


WORKMEN’S COMPENSATION ACTS 


ings, upon review by a judicial tribunal, are con- 


15. Ul—Cinofsky v.. Industrial 
Commission, 125 N.E. 286, 290 Ill. 521. 


Ind.—Shepherd v. Washington Park 
Cemetery Ass’n, (App.) 186 N.B. 356; 
Barker v. Eddy, (App.). 185 N.E. 878; 
Delco-Remy Corporation v. Cotton, 
(App.) 185 N.E. 341; Dubbert v. Beu- 
cus, (App.) 185 N.E. 311; Hess v. 
Ohlen Bishop Co., (App.) 183 N.E. 
487; Craiger v. Koch, (App.) 182 N.E. 
538: R. W. G. Foundry Co. v. Proctor, 
(App.) 181 N.E. 53; Sanders Lumber 
Co. v. Watkins, 179 N.E. 919, 94 Ind. 
App. 276; Davis Vv. Robinson, 179 N. 
EB. 797, 94 Ind. App. 104; Milholland 
Sales & Engineering Co. v. Griffiths, 
178 N.E. 458, 94 Ind.App. 62; Morris 
v. Miller, 179 N.B. 29, 93 Ind.Apn. 534; 
Crickmore v. Pattison, 175 N.E. 138, 
92 Ind.App. 309; Lazarus v. Scherer, 
174 N.E. 293, 92 Ind.App. 90; Mid-City 
Iron & Metal Co. v. Turner, 165 N.E. 
760, 89 Ind.App. 38; Pike County 
Collieries Co. v. Richeson, 160 N.E. 
54, 87 Ind.App. 90; Spickelmier Fuel 
& Supply Co. v.'Thomas, 144 N.E. 566, 
81 Ind.App. 604; Moore v. Service 
Motor Truck Co., 142 N.E. 19, 80 Ind. 
App. 668; League v. Weidely Motors 
Co., 1385 N.E.. 265, 78 Ind.App. 272; 
Consumers’ Co. v. Ceislik, 121 N.E. 
832, 69 Ind.App. 333; Hege & Co. v. 
Tompkins, 121 N.E. 677, 69 Ind.App. 
273; Vandalia Coal Co. v. Holtz, 120 
N.E. 386, 68 Ind.App. 670; Haskell & 
Barker Car Co. v. Brown, 117 N.E. 
555, 67 Ind.App. 178; Kenwood Bridge 
Co. v. Stanley, 117 N.E. 657, 66 Ind. 
App. 563: Sugar Valley Coal Co. v. 
_Drake, 117 N.E. 937, 66 Ind.App. 152; 
United Paperboard Co. v. Lewis, 117 
N.E. 276, 65 Ind.App. 356; In re Mc- 
Caskey, 117 N.E. 268, 65 Ind.App. 349; 
Bloomington-Bedford Stone Co. v. 
Phillips, 116 N.E. 850, 65 Ind.App. 189. 


Me.—Fogg v. Woodcock Lunch, 134 
A. 626, 125 Me. 524; Bartlett’s Case, 
134 A. 163, 125 Me. 374; Gagnon’s 
Case, 130 A. 355, 125 Me. 16; Kelley’s 
Case, 122 A. 580, 123 Me. 261; Orff’s 
Case, 119 A. 67, 122 Me. 114; Ballou’s 
Case, 116 A. 591, 121 Me. 282; Gray 
v. St. Croix Paper Co., 113 A. 32, 120 
Me. 81. 


Mass.—Walsh’s Case, 183 N.E. 421, 
281 Mass. 228; Norman’s Case, 180 
N.E. 238, 278 Mass. 464, 82 A.L.R. 885; 
Riley’s Case, 179 N.E. 690, 278 Mass. 
218; Ganim’s Case, 178 N.E. 283, 277 
Mass. 153; Perangelo’s Case, 177 N.E. 
892, 277 Mass. 59; Hughes’ Case, 175 
N.E. 95, 274 Mass. 540; Warren’s 
Case, 172 N.E. 254, 272 Mass. 127; 
Cooper’s Case, 170 N.E. 838, 271 Mass, 
38; Corbett’s Case, 170 N.E. 56, 270 
Mass. 162; Souza’s Case, 169 N.E. 425, 
269 Mass. 441; Beckford’s Case, 167 
N.E. 284, 268 Mass. 221; Green’s Case, 
165 N.E. 120, 266 Mass. 355, 73 A. 
L.R. 476; Gravellese v. Royal In- 
demnity Co., 154°N.E. 565, 258 Mass. 
170; Dow’s Case, 147 N.E. 548, 252 
Mass. 191; O’Hara’s Case, 142 N.E. 
844, 248 Mass. 31; De Felippo’s Case, 
139 N.E. 5438, 245 Mass. 308; Broad- 
bent’s Case, 134 N.E. 632, 240 Mass. 
449; Glennon’s Case, 128 N.E. 942, 
236 Mass. 542; O’Flynn’s Case, 122 
N.E. 767, 232 Mass. 582; Weather- 
bee’s Case, 120 N.E. 845, 231 Mass. 
297; Murphy’s Case, 119 N.E. 657, 230 
Mass. 99; In re Moore, 114 N.E. 204, 
225 Mass. 258; ‘In*re Cox, 114 N.E. 
281, 225 Mass. 220; In re Sanderson’s 
Case, 113 N.E. 355, 224 Mass. 558; 
In re Fierro’s Case, 111 N.E. 957, 223 
Mass. 378; In re Newman’s Case, 111 
N.E. 359, 222: Mass. 563, L.R.A.1916C 
1145; In re Savage, 110 N.E. 283, 222 
Mass. 205; Pigeon v. Employers’ Lia- 
bility Assur. Corporation, 102 N.E. 
932, 216 Mass. 51, Ann.Cas.1915A 737. 

Mich.—Johnson v.' Pearson, 249 N. 
W. 865, 264 Mich. 319; Beer v. Bruns- 
wick Lumber, Co., 241 N.W. 800, 257 


Mich. 542; Steffes v. Ford Motor Co., 
214 N.W. 953, 239 Mich. 501;, Sjoholm 
v. Hercules Powder Co., 199 N.W. 608, 
227 Mich. 610; McCartney v. Wood- 
Temple Co., 187 N.W. 251, 217 Mich. 
505; White: v. Morgan & Wright, 187 
N.W. 257, 217 Mich. 499; Blozina v. 
Castile Mining Co., 178 N.W. 57, 210 
Mich. 349; Curtis v. Slater Const. Co., 
168 N.W. 958, 202 Mich. 673; Perdew 
v. Nufer Cedar Co., 167 N.W. 868, 201 
Mich. 520; Linsteadt v. Louis Sands 
Salt & Lumber Co., 157 N.W. 64, 190 
Mich. 451; Reck v. Whittlesberger, 
148 N.W. 247, 181° Mich. 463, Ann.Cas. 
1916C 771, 52 L.R.A.N.S. 930. 


N.C.—Massey v. Board of Education 
of Mecklenburg County, 167 S.B. 695, 
204 N.C. 193. 


[a] Other statement.—The finding 
must be supported by some evidence. 
Cooper v. Hamner, (Ind.App.) 187 N. 
BE. 407; Wright v. Polk Sanitary Milk 
Co., (Ind.App.) 187 N.E. 216; Flinn v. 
Hartley, (Iind.App.) 184 N.E. 915; 
Galbraith v. Stephens, 181 N.E. 377, 
94 Ind.App. 460; Frazer v. McMillin 
& Carson, 179 N.B. 564, 94 Ind.App. 
431; Self v. Shirkie Coal Co., 166 N. 
E. 613, 89 Ind.App. 673; Hill v. Starco 
Coal Co., 163 N.E. 118, 88 Ind.App. 24; 
Steel & Tube Co. of America v. Buko- 
vac, 141 N.E. 643, 81 Ind.App. 219; 
A. E. Norris Coal Co. v. Jackson, 141 
N.E. 227,80 Ind.App. 423; Pan-Handle 
Coal Co. v. Decoursey, 136 N.E. 577, 
78 Ind.App. 580: Baldwin Tool Works 
v. McDowell, 135 N.E. 389, 78 Ind.Anp. 
297; General American Tank Car Cor- 
poration v. Weirick, 133 N.E. 391, 
77 Ind.App.*242; Standard Coal Co. 
v. Gallagher, 129 N.E. 482, 75 Ind. 
App. 1; American Hominy Co. v. Da- 
vis, 126 N.E. 7038, 74 Ind.App. 622; 
Root Dry Goods Co. v. Gibson, 123 
N.E. 134, 71 Ind.App. 77; Pedlow v. 
Swartz Electric Co., 120 N.E. 603, 68 
Ind.App. 400; Vonnegut Hardware Co. 
v. Rose, 120 N.E. 608, 68 Ind.App. 385; 
Mobley v. J. S. Rogers Co., 119 N.E. 
477, 68 Ind.App. 308; Walker v. Chi- 
cago, I. & L. Ry. Co., 117 N.E. 969, 66 
Ind.App. 165; Martriciano v. Profen- 
no, 143 A. 270, 127 Me. 549; Ross’ 
Case, 126 A. 484, 124 Me. 107; Marcha- 
vich’s Case, 124 A. 209, 123 Me. 495; 
Foley v. Dana Warp Mills, 119 A. 
805, 122 Me. 563; Michaud’s Case, 119 
A. 627, 122 Me. 276; Scott’s Case, 118 
A. 236, 121 Me. 446: Wardwell’s Case, 
116 A. 447, 121 Me. 216; Stirton’s 
Case, 164 N.E. 441, 265 Mass. 439; 
Gerald’s Case, 141 N.E. 862, 247 Mass. 
229; Donnelly’s Case, 137 N.E. 696, 
243 Mass. 371; Raykov v. Crittall 
Casement Window Co., 239 N.W. 398, 
256 Mich. 28; Eckman v. Davidson 
Ore Mining Co., 233 N.W. 342, 252 
Mich. 73; Mauch v. Bennett & Brown 
Lumber Co., 209 N.W. 586, 235 Mich. 
496; Solomon v. Detroit United Ry., 
192 N.W. 568, 221 Mich. 599; Gaffney 
v. Goodwillie Bros., 169 N.W. 849, 203 
Mich. 591; Bruce v. Taylor & Malis- 
key, 158 N.W. 158, 192 Mich. 34. 


16. Idaho.—Dunnigan v. Shields, 
12 P.(2a) 773, 52 Idaho 195; Ramsa 
v. Sullivan Mining Co., 6 Pp. (2d) 85 
51 Idaho 866. 


Tll—Northern MIllinois Light & 
Traction Co. v. Industrial Board of 
Illinois, 117 N.E. 95, 279 Ill. 565; 
Parker-Washington Co. v. Industrial 
Board, 113 N.E. 976, 274 Ill. 498. 


Ind.—Ralph Sollit & Sons v. 
Bickel) 179 N.H: 327;°203 Ind? /173; 
Burk v. Shell Petroleum Corporation, 
(App.) 187 N.E. 685; Cooper v. Ham- 
ner, (App.) 187 N.E. 407; Wright v. 
Polk Sanitary Milk Co., (App.) 187 N. 
EH. 216; "Mitchell v:-Ball Bros. Co.; 
¢App.) 186 N.E.: 900; Shepherd v. 
Washington Park Cemetery Ass’n, 
(App.) 186 N.E. 356; Barker v. Eddy, 


éclusive when there 
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is any?® competent,’® con- 


(App.) 185 N.E. 878; Delco-Remy 
Corporation v. Cotton, (App. ) 185 N.E. 
341; Dubbert v. Beucus, (App.) 185 
N.E. 311; Flinn vy. Hartley, (App.) 
184 N.E. 915; Tucker Freight Lines 
v. Baker, (App.) 183 N.E. 673; Hess 
v. Ohlen Bishop Co., (App.) 183 N.E. 
487; Scharl Const. Co. v. Bufkin, 
(App.) 182 N.E. 709; Craiger v. Koch, 
(App.) 182 N.E. 588; Carr v. Krekeler, 
181 N.E. 526, 94 Ind.App. 508; Espy 
v. Indianapolis Power & Light Co., 
180 N.E. 190, 94 Ind.App. 184; Sand- 
ers Lumber Co. v. Watkins, 179 N.E. 
919, 94 Ind.App. 276; Frazer v. Mc- 
Millin & Carson, 179 N.E. 564, 94 Ind. 
App. 431; Davis v. Robinson, 179 N. 
E. 797, 94 Ind.App. 104; Stinson v. 
Anderson Knife & Bar Co., 179 N.E. 
570, 94 Ind.App. 70; Milholland Sales 
& Engineering Co. v. Griffiths, 178 N. 
E. 458, 94 Ind.App. 62; Ridley v. 
State Storage, 179 N.E. 177, 93 Ind. 
App. 641; Morris v. Miller, 179 N.B. 
29, 93 Ind.App. 534; Russell v. Glea- 
son, 176 N.E. 34, 92 Ind.App. 400; 
Lazarus vy. Scherer, 174 N.E. 293, 92 
Ind.App. 90; Mid-City Iron & Metal 
Co. v. Turner, 165 N.E. 760, 89 Ind. 
App. 88; Domer v. Castator, 146 N. 
E. 881, 82 Ind.App. 574; United 
Fourth Vein Coal Co. v. Williams, 131 
N.E. 827, 76 Ind.App. 249; Buckley 
v. Inland Steel Co., 129 N.E. 860, 75 
Ind.App. 84 [foll Thompson Norris 
Co. v. Grimme, 157 N.E. 896, 86 Ind. 
App. 741]; Root Dry Goods Co. v. 
Gibson, 123 N.E. 134, 71 Ind.App. 77; 
Consumers’ Co. v. Geislik, 121 N.E. 
832, 69 Ind.App. 333; Hege & Co. v. 
Tompkins, 121 N.E. 677, 69 Ind.App. 
273; United Paperboard Co. v. Lew- 
is, 117 N.E. 276, 65 Ind.App. 356. 


Iowa.—Enfield v. Certain-Teed 
eG plagi Co., 203 N.W: 141, 211 Iowa 


Me.—Albee’s Case, 145 A. 742, 128 
Me. 126; Johnson y. State Highway 
Commission, 134 A. 564, 125 Me. 448; 
Martin’s Case, 130 A. 857, 125 Me. 49; 
Gagnon’s | Case,;,.130 A. 355, 125 Me. 
16; Ross’ Case, 126 A. 484, 124 Me. 
William’s Case, 120 A 620, 122 


Me. 477; Michaud’s Case, 119 A. 627, 
122 Me. "276; Scott’s Case, 118 A. 236, 
121 Me. 446; Wardwell’s Case, 116 A. 


447, 121'Me. 216. 


Mich.—Johnson y. Pearson, 249 N. 
W. 865, 264 Mich. 319; Sharp v. Grand 
Rapids Trust Co., 2386 N.W. 831, 254 
Mich. 226; Anderson y. Fisher Body 
Corporation, 214 N.W. 938, 239 Mich. 
506; Steffes v. Ford Motor Co., 214 N. 
W.. 953, 239 Mich: 501; Sjoholm v. 
Hercules Powder Co., 199 N.W. 603, 
227 Mich. 610; .Martilla v. Quincy 
Mining Co., 191 N.W. 193, 221 Mich. 
525; Bryan v. Hudson Motor Car Co., 
187 N.W. 343, 217 Mich. 456; Blozina 
v.. Castile Mining Co., 178 ‘NW. 57, 
210 Mich. 349; Borck vy. Simon J. Mur- 
phy Co., 171 N.W. 470, 205 Mich. 472; 
Curtis v. Slater Const. Co., 168 N.W. 
958, 202 Mich. 673; McMinn v. CG. Kern 
Brewing Co., 168 N.W. 542, 202 Mich. 
414; Perdew v. Nufer Cedar Co., 167 
N.W. 868, 201 Mich. 520; Wishcaless 
Vv. Hammond, Standish & Co., 166 N. 
W. 993, 201 Mich.’ 192; Holnagle v. 
Lansing Fuel & Gas Co., 166 N.W. 843, 
200 Mich. 132; Miller v. Acme White 
Lead & Color Works, 164 N.W. 432, 
198 Mich, 435; Van Gorder yv. Pack- 
ard Motor Car Co., 162 N.W. 107, 195 
Mich. 588, .R.A.1917B 522; Linsteadt 
v. Louis Sands Salt & Lumber Co., 
157 N.W. 64, 190 Mich. 451; Reck v. 
Whittlesberger, 148 N.W. .247, 181 
Mich. 463, Ann.Cas.1916C 771, 52 L.R. 
A.N.S. 930. 


Minn.—Hanke v. Northern Stntes 
ee Co., 242'N.W. 621, 186 Minn. 


Mo.—Kasper y. Liberty Foundry 
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flicting,17 controverted,1§ disputed,1® legitimate,?° le- 


WORKMEN’S COMPENSATION ACTS 


gal,?! natural,?? rational,?* reasonable,24 substan- 


Co., (App.) 54 S.W.(2d) 1002; Vollet 
v. Federal Brilliant Sign Co., (App.) 
49 S.W.(2d) 201. 

N.C.—Massey v. Board of Educa- 


tion of Mecklenburg County, 167 S.E. 
695, 204 N.C. 193. 

Pa.—Krischunas y. Philadelphia & 
Reading Coal & Iron Co., 145 A. 905, 
296 Pa. 216; Di Marcantonio y. State 
Workmen’s Insurance Fund, 15 Pa. 


Dist.&Co. 56; Miller v. Clothier, 9 
Pa. Dist.&Co. 269. 
la] Other statement.—Evidence 


must be admissible. Lemelin’s Case, 
124 A. 204, 123 Me. 478. 

[b] Hearsay evidence alone is not 
such competent evidence. Blozina v. 
Castile Mining Co., 178 N.W. 57, 210 
Mich. 349. 

[ec] Legally competent evidence is 
required. South vy. Indemnity Ins. Co. 
of North America, 155 S.E. 48, 41 Ga. 
App. 627. 

[ad] That some incompetent evi- 
dence was improper does not affect 
the rule. Frazer v. McMillin & Car- 
son, 179 N.E. 564, 94 Ind.App. 431. 

17. Idaho.—Dunnigan vy. Shields, 
12 P.(2d) 773; 52 Idaho 195; Ramsay 
v. Sullivan Mining Co., 6 P.(2d) 856, 
51 Idaho 3866; Delich y. Lafferty 
pilagte Mill Co., 290 P. 204, 49 Idaho 
a2. 


Ind.—Koenig v. Bryce, 180 N.E. 682, 
94 Ind.App. 689; Stinson. v. Anderson 
Knife & Bar Co., 179 N.E. 570, 94 Ind. 
App. 70; Czuezko v. Golden-Gary Co., 
177 N.E. 466, 179 N.E. 19, 94 Ind. App. 
47; Morris v. Miller, 179 N.E. 29, 93 
Ind.App. 534; Olsen y. Canter, 176 N. 
EK. 27, 93 Ind.App. 150; King v. Illi- 
nois Steel Corporation, 176 N.E. 161, 
92 Ind.App. 456; Wagner v. Wooley, 
152 N.B. 856, 85 Ind.App. 259; Na- 
tional Biscuit Co. v. Roth, 146 N.E. 
410, 83 Ind.App. 21; Chicago, M. & 
Steps Ry» Cov. Turpin 145. N.B. 316, 
82 Ind.App. 78; Indiana Car & Equip- 
ment Co. v. Celotte, 121 N.E. 834, 69 
Ind.App. 341; Great Lakes Dredge & 
Dock Co. v. Totzke, 121 N.E. 675, 69 
Ind.App. 303; Muncie Foundry & Ma- 
chine Co. v. Coffee, 117 N.E. 524, 66 
Ind.App. 405; Indianapolis Abattoir 
Co. v. Coleman, 117 N.E. 502, 65 Ind. 
App. 369; Waterman v. Riehl, 117 N. 
E.. 272, 65 Ind.App, 347; Columbia 
School Supply Co. v. Lewis, 116 N.E. 
1, 65 Ind. App. 339; Interstate Iron 
& Steel Co. v. Szot, 115 N.E. 599, 64 
Ind.App. 173. 

Ilowa.—Enfield Vv. Certain-Teed 
Products Co., 203 N.W. 141, 211 Iowa 
1004; Smith y. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Serrano 
v. Cudahy Packing Co., 190 N.W. 132, 
194 Iowa 689. 

Me.—Clark’s Case, 
Me. 47. 

Mich.—Coatta v. Antrim Iron Co., 
232 N.W. 227, 251 Mich. 300; Neal v. 
Stuart Foundry Co., 229 N.W. 595, 250 
Mich, 46; Nagy v. Solvay Process Co., 
166 N.W., 1033, 201 Mich. 158. 

Minn.—Ott v. Standard Cattle Co., 
212 N.W. 813, 170 Minn. 410. 

Mo.—Herndon y. S. A. Robertson 
Const..Co., (App.) 59 S.W.(2d) 75. 

Pa.—McDevitt v. Checker Cab Co., 
136 A. 230, 288 Pa. 394. 

[a] Medical testimony.—This rule 
is applicable when there is conflicting 
medical testimony as to the cause of 
the death. Homan v. Boardman Riv- 
er Electric Light & Power Co., 166 N. 
W. 860, 200 Mich. 206. 

[b] That finding 


126 A. 18, 124 


is at variance 


with findings of single member is 
immaterial. Norman’s Case, 180 N.E. 
238, 278 Mass. 464, 82 A.L.R. 885. 


[c] Preference between findings.— 
Where evidence was not clear, the in- 
dustrial board’s finding took prefer- 
ence over that of a single member. 
Norman’s Case, 180 N.E. 238, 278 
Mass. 464, 82 A.L.R. 885. es 


[d] Where there is a choice be- 
tween conflicting evidence or di- 
verse inferences based on evidence, 
conclusions of Industrial Commission 
should stand. Smith v. Mason Bros. 
Co., 218 N.W. 243, 174 Minn. 94. 


18. Consolidated Coal Co. of St. 
Louis vy. Industrial Commission, 150 
N.E. 694, 320 Il. 171; Mehay v. In- 
dustrial Commission, 146 N.E. 494, 316 
Ill. 97; Peabody Coal Co. v. Industrial 
Commission, 143 N.E. 90, 311 Ill. 338; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 142 N.E. 498, 
311 Ill. 61; Inland Rubber Co. v. In- 
dustrial Commission, 140 N.E. 26, 309 
fll. 48; John M. Smyth Co. v. Indus- 
trial Commission, 137 N.E. 519, 306 Ill. 
171; Imperial Brass Mfg. Co. v. In- 
dustrial Commission, 137 N.E. 411, 
306 Ill. 11, 264A4.G:R2°16T; Chicago, 
Wilmington & Franklin Coal Co. v. 
Industrial Commission, 135 N.E. 784, 
303 Ill. 540; Inland Steel Co. v. Pigo, 
182 N.E. 279, 94 Ind.App. 659. 


19. Ill—Consolidated Coal Co. of 
St. Louis yv. Industrial Commission, 
150 N.E. 694, 320 Ill. 271: Mehay v. 
Industrial Commission, 146 N.E. 494, 
316 Ill. 97; Peabody €cal Co. v. In- 
dustrial Commission, 143 N.E. 90, 311 
Ill. 338; Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 142 
N.E. 498, 311 Ill. 61; Inland Rubber 
Co. v. Industrial Commission, 140 N. 
E. 26, 309 Tl. 43. 


Ind.—Dietrich v. Smith, 177 N.E. 
901, 176 N.E. 636, 93 Ind.App. 219. 


Iowa.—Smith v. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691. 


Me.—Wallace’s Case, 124 A. 241, 123 
Me. 517; Bowden vy. Cumberland 
County, 123 A. 166, 123 Me. 359. 


Mich.—Tanner vy. Aluminum Cast- 
ings Co., 178 N.W. 69, 210 Mich. 366; 
Bayne v. Riverside Storage, ete., Co., 
148 N.W. 412, 181 Mich. 378. 


20. League v. Weidely Motors Co., 
135 N.E. 265, 78 Ind.App. 272. 


21. Parker-Washington Co. v. In- 
dustrial Board, 113 N.B. 976, 274 Ill. 
498; Munn v. Industrial Board, 113 N. 
KE. 110, 274 Ill. 70; Clark’s Case, 126 
A. 18, 124 Me. 47; Kelley’s Case, 122 
A. 580, 123 Me. 261; Orff’s Case, 119 
A. 67, 122 Me. 114; Ballou’s Case, 116 
A. 591, 121 Me. 282; Gray v. St. Croix 
Paper Co., 113 A. 32, 120 Me. 81: Mc- 
Cartney v. Wood-Temple Co., 187 N. 
W. 251, 217 Mich. 505; Reck v. Whit- 
tlesberger, 148 N.W. 247, 181 Mich. 
463, Ann.Cas.1916C 771, 52 L.R.A.N.S. 
930; Guyer v. Equitable Gas Co., 123 
A. 590, 279. Pal ’5:? 


22. Taylor’s Case, 142 A. 730, 127 
Me. 207; Mailman yv. Record Foundry 
& Machine Co., 106 A. 606, 118 Me. 
172. 


23.. Taylor’s Case, 142 A. 730, 127 
Me. 207; Gagnon’s Case, 130 A. 355, 
125 Me. 16; Mailman'y. Record Foun- 
dry & Machine Co., 106 A. 606, 118 
Me. .172. 


24, Carter v. W. J. Dyer & Bro., 
243 N.W. 436, 186 Minn. 413. 


25. Idaho.—Dunnigan vy. Shields, 
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tial,2®> warrantable?® evidence,?* direet or cireum- 


12 P.(2d) 773, 52 Idaho 195; Strouse 
v. Hercules Mining Co., 1 P.(2d) 203, 
‘o1 Idaho 7; Croy v. McFarland- 
Brown Lumber Co., 1 P.(2d) 189, 51 
Idaho 33: 


Ind.—Page v. Hart Glass Mfg. Co., 
(App.) 183 N.E. 912; Haskell & 
Barker Car Co. v. Brown, 117 N.E. 555, 
67 Ind.App. 178. 


Iowa.—Enfield Vv. Certain-Teed 
Ppoawerts Co., 233 N.W. 141, 211 Iowa 
1004. 


Me.—Gagnon’s Case, 130 A. 355, 125 
Me. 16; Lemelin’s Case, 124 A. 204, 
123 Me. 478. 


Mass.—Donnelly’s* Case, 137. N.E. 
696, 243 Mass. 371; 3O’Donnell’s Case, 
133 N.E. 621, 237 Mass. 164. 


Mo.—Lekomitros v. R. & Ca. Co., 
(App.) 46 S.W.(2d) 963. 


[a] Mere speculation does not con- 
stitute substantial evidence. Jones 
v. Eppley Hotels Co., 227 N.W. 153, 
208 Iowa 1281, ; 


26. Sciola’s Case, 128 N.E. 666, 236 
Mass. 407. 


27. Idaho.—Butler v. Anaconda 
ee Mining Co., 268 P. 6, 46 Idaho 


Ill. Hydrox Chemical €o. vy. Indus- 
trial Commission, 126 N.E. 564, 291 
fll. 579; Metal Stamping Corporation 
v. Industrial Commission, #21 N.E. 
258, 285 Tll. 528; Squire-Dingee Co. 
v. Indusirial Board of Hlinois, 117 
N.E. 1031, 281 Ill. 359. 


Ind.—Woodruff v. Premier Mining 
Co., (App.) 187 N.E. 838; McIntosh 
v. Chicago I. & L. Ry. Co., «App.) 185 
N.E, 660; Willida Dairy‘Co. v. Anglin, 
(App.) 185 N.E. 289; Graver Tank & 
Mfg. Co. v. Pohiplatz, (App.} 185 N. 
E. 167; Freund y. Allen, (App.) 184 
N.E. 421; Guarantee Tire & Rubber 
Co. v. Cox, (App.) 183 N.E. 679; Hol- 
liday v. National Malleable & Steel 
Castings Co,, (App.) 183 N.E. 407; 
Scharl Const. Co. v. Bufkin, (App.) 
182 N.E. 709; Puryear v. National 
Dairy Products Corporation, (App.) 
182 N.E. 545; Inland Development & 
Improvement Co. v. Townsend, 180 
N.B. 27, 94 Ind.App. 176; Dowdell v. 
Super-Heater Co., 178 N.E. 176, 93 Ind. 
App. 287; Pike County Collieries Co. 
v. Richeson, 160 N.E. 54, 87 Ind. App. 
90; Bartholomew y. Northwestern In- 
diana Telephone Co., (App.) 158 N.E. 
231; Riley v. Hunt, 155 N.B. 523, 85 
Ind.App. 647; Bertram v. Bicknell 
Coal & Mining Co., 151 N.H. 355, 84 
Ind.App. 305; De Raya v. Illinois Steel 
Co., 150 N.E. 792, 84 Ind.App. 201; 
Peavler vy. Francisco Mining Co., 146 
N.E, 911, 82 Ind.App. 525; Fox v. 
Slusser, 146 N.E. 875, 82 Ind.App. 565; 
Star Pub. Co. v. Johnson, 146 N.E. 765, 
83 Ind.App. 309; National Biscuit Co. 
v. Roth, 146 N.E. 410, 83 Ind.App. 21; 
Indiana Mfrs.’ Reciprocal Ass’n v. 
Holmes, 137 N.B. 337, 79 Ind.App. 85; 
American Leather Product Co. v. 
Stone, 129 N.E. 264, 74 Ind. App. 547; 
Cudahy Packing Co. v. Zafiropoulos, 
129 N.E. 32, 75 Ind.App. 599; Cent- 
livre Beverage Co. v. Ross, 125 N.E.! 
220; 71 Ind.App. 343; Amsted Spring 
& Axle Co. v. Ayres, 121 N.E. 446, 69 
Ind.App. 160; Indianapolis Light & 
Heat Co, v. Fitzwatet, 121 N.B. 126, 
70 Ind.App. 422; Inland Steel Co. v. 
Lambert, 118 N.E. 162, 66 Ind.App. 
246; Bimel Spoke & Auto Wheel Co. 
v. Loper, 117 N.E. 527, 65 Ind.App. 
479; Meehan v. Edward Valve & Mfg. 
Co., 117 N.E. 265, 65 Ind.App. 342. 


lowa.—Springsteel Vv. Hanford 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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WORKMEN’S COMPENSATION ACTS 


stantial,?® however meager,?® reasonably®® in sup- | port thereof,** 


Produce Co., 191 N.W. 851, 195 Iowa 
LOS: 


Me.—Crowley’s Case, 153 A. 184, 
130 Me. 1; Burridge’s Case, 148 A. 
35, 128 Me. 407; Ritach’s Case, 138 A. 
310, 126 Me. 597; Bowden v. Cumber- 
land County, 123 A. 166, 123 Me. 359; 
William’s Case, 120 A. 620, 122 Me. 
477; MacDonald’s Case, 113 A. 179, 
120 Me. 543; Gauthier v. Penobscot 
Chemical Fiber Co., 113 A. 28, 120 Me. 
Rom eeclick we dee bo ban OO cr cA. 
912, 119 Me. 510, 13 A.L.R. 427; Sim- 
mons’ Case, 103 A.,68, 117 Me. 175. 


Mass.—De Pietro’s Case, 187 N.E. 
773; Biscardi’s Case, 187 N.H. 92; 
Seelig’s Case, 182 N.E. 858, 280 Mass. 
466; Hurwitz’ Case, 182 N.E. 832, 280 
Mass. 477; Gaffer’s Case, 181 N.E. 
763, 279 Mass. 566; Randall’s Case, 
180 N.E. 669, 279 Mass. 85; Lang- 
ford’s Case, 180 N.E. 228, 278 Mass. 
461; Morrell’s Case, 180 N.E. 223, 278 
Mass. 485; Strong’s Case, 178 N.E. 
637, 277 Mass. 243; Power's Case, 176 
WN... 621, 275. Mass. 515, .75 A. L.R. 
1220; Colantueno’s Case, 175 N.E. 59, 
275 Mass. 1; Phalen’s Case, 171 N.E. 
438, 271 Mass. 371; Burns’ Case, 165 
N.E. 670, 266 Mass. 516; Swardleck’s 
Case, 163 N.E. 161, 264 Mass. 495; 
Haskins’ Case, 158 N.E. 845, 261 Mass. 
436; Thurman y. Union Indemnity 
Co., 156 N.E. 28, 259 Mass. 222; Mills’ 
Case, 155 N.E. 423, 258 Mass. 475 [foll 
McLaughlin’s Case, 155 N.E. 927, 259 
Mass. 25]; Savage’s Case, 153 N.E. 
257, 257 Mass. 30; Crown’s Case, 150 
N.E. 299, 254 Mass. 496; Wooldridge’s 
Case, 150 N.E. 215, 254 Mass. 4838; 
Carey’s Case, 149 N.E. 411, 253 Mass. 
37; Van Deusen’s Case, 149 N.E. 125, 
253 Mass. 420; Geary’s Case, 148 N. 
EB. 440, 253 Mass. 114; Shaw’s Case, 
141 N.E. 858, 247 Mass. 157; Upham’s 
Case, 139 N-®. 4383, 245. Mass. 31; 
O’Connor’s Case, 138 N.E. 831, 244 
Mass. 445; Ressi’s Case, 137 N.E. 703, 
243 Mass. 528; Barbagallo’s Case, 137 
N.E. 33, 243 Mass. 86; Johnson’s Case, 
136 N.E. 563, 242 Mass. 489; Feld- 
man’s Case, 134 N.E. 251, 240 Mass. 
555; Ramondetta’s Case, 134 N.E. 249, 


240 Mass. 492; Leone’s Case, 131 N. 
hee 196. 239. Mass.- is. Jakutis = Case, 
130 _N.E. 687, 238 Mass. 308; Staf- 


ford’s Case, 130 N.E. 109, 238 Mass. 
93; Barry’s Case, 126 N.E. 894, 235 
Mass. 408; Bolden’s Case, 126 N.E. 
668, 235 Mass. 309; Maronofsky’s 
Case, 125 N.B. 565, 234 Mass. 343; 
Goff’s Case, 125 N.E. 145, 234 Mass. 
116; Emack’s Case, 123 N.E. 86, 232 
Mass. 596. 


Mich.—Weller v. Consumers’ Power 
©os5, 250. N.W- 2935 264 -Mich. 625; 
Sherman v. Winkelman Bros. Apparel, 
247 N.W. 159, 262 Mich. 214; Lantz 
v. Schanz, 245 N.W. 805, 260 Mich. 
547; Nyquist v. Iron River Cream- 
ery Co., 245 N.W. 800, 260 Mich. 537; 
Kibbey v. L. O. Gordon Mfg. Co., 245 
N.W. 512, 260 Mich. 531; O’Brien v. 
Rainbow Light, 241 N.W. 234, 257 
Mich. 113; Hayes v. Boutell, 235 N. 
W. 824, 253 Mich. 628; Powers v. Mo- 
tor Wheel Corporation, 234 N.W. 122, 
124, 252 Mich. 639, 73 A.L.R. 702 (per 
Fead, J.); Detwiler vy. Consumers’ 
Power Co., 283 N.'W. 350, 252 Mich. 79; 
Jones y. George R. Cooke Co., 231 N. 
W. 40, 250 Mich. 460; Schroeder v. 
Otis Elevator Co., 229 N.W. 423, 249 
Mich. 449; Estrin v. Workmen’s Cir- 
cle Colony, 228 N.W. 701, 249 Mich. 
186; Austin v. Howard A. Davidson, 
Inc., 225 N.W. 524, 246 Mich. 599; 
Monk vy. Charcoal Iron Co. of Amer- 
ica, 224 N.W. 354, 246 Mich. 193; Pig- 
gott v. Ross & Wentworth, 209 N.W. 
47, 234 Mich. 634; Bunker v. Motor 
Wheel Corporation, 204 N.W. 110, 231 
Mich. 334; Schultz v. Kinney Sand 
Co., 203 N.W. 855, 231 Mich. 37; Win- 
ters v. Miller, i299 N.W. 642, 227 Mich. | 


« 


602; Carvey v. W. D. Young & Co., 
188 N.W. 392, 218 Mich. 542; King v. 
Peninsular Portland Cement Co., 185 
N.W. 858, 216 Mich. 335; St. Clair v. A. 
H. Meyer Music House, 178 N.W. 705, 
211 Mich. 285; Brown y. Bouschor, 175 
N.W. 129, 207 Mich. 594; Malone v. 
Detroit United Ry., 167 N.W. 996, 202 
Mich. 136; Cramer v. West Bay City 
Sugar Co., 167 N.W. 8438, 201 Mich. 
500; Homan v. Boardman River Elec- 
tric Light & Power Co., 166 N.W. 860, 
200 Mich. 206; La Veck v. Parke, Da- 
vis & Co., 157 N.W. 72, 190 Mich. 604, 
L.R.A.1916D 1277; Spooner vy. Detroit 
Saturday Night Co., 153 N.W. 657, 187 
Mich. 125, L.R.A.1916A 17; Redfield 
v. Michigan Workmen’s Compensa- 
tion Mut. Ins. Co., 150 N.W. 362, 183 
Mich. 633. 


Minn.—Passe v. Collins, 223 N.W. 
787, 176 Minn. 638; Debeltz v. Oliver 
Iron Mining Co., 216 N.W. 240, 172 
Minn. 549. 


Mo.—Hammack v. West Plains 
Lumber Co., 30 S.W.(2d) 650, 224 Mo. 
App. 570. 


Pa.—Nych vy. Pressed Steel Car Co., 
158 A. 281, 103 Pa.Super. 325; Ett- 
meyer v. Spang, Chalfant & Co., 157 
A. 321, 102 Pa.Super. 482; Hulitt. v. 
Baldwin Locomotive Works, 10 Pa. 
Dist.&Co. 283; Wagner v. Philadel- 
phia & Reading Coal & Iron Co., 8 
Pa.Dist.&Co. 507. 


[a] If facts proved are capable of 
sustaining inference of fact drawn 
therefrom (1) the statutory provision 
as to conclusiveness applies. Papi- 
naw v. Grand Trunk R. Co., 155 N.W. 
545, 189 Mich. 441. (2) Rule-is an 
application of principles in courts of 
law that whether there is any com- 
petent evidence is for the court to 
determine, but whether the evidence 
is sufficient is a question for the jury. 
Papinaw y. Grand Trunk R. Co., su- 
pra. (3) General rule that court in 
civil action determines whether there 
is any evidence see Trial § 317. (4) 
General rule that sufficiency of evi- 
denee is question for jury in civil ac- 
tions see Trial § 320. (5) Independ- 
ently of statute, if from the facts 
proved a reasonable person might 
draw an inference therefrom sustain- 
ing the board’s finding, an award bas- 
ed on the finding will not be disturb- 
ed. Burk v. Shell Petroleum Corpo- 
ration, (Ind.App.) 187 N.E. 685; 
Wright v. Polk Sanitary Milk Co., 
(Ind.App.) 187 N.E. 216; Carr v. 
Krekeler, 181 N.E. 526, 94 Ind.App. 
508; Davis v. Robinson, 179 N.E. 797, 
94 Ind.App. 104; Milholland Sales & 
Engineering Co. v. Griffiths, 178 N. 
BE. 458, 94 Ind.App. 62. 


[b] Only evidence tending to sup- 
port award and inferences harmon- 
izing therewith will be considered. 
Houghland v. Columbia Const. Co., 
179 N.S. 788, 94 Ind.App. 99; Gardiner 
va. Cochran’ Chair (Co., i384) NEY §73) 
78 Ind.App. 94; Haskell & Barker Car 
Co. v. Kay, 119 N.E. 811, 69 Ind.App. 
545; Sullivan’s Case, 147 A. 431, 128 
Me. 353; Shaw’s Case, 140 A. 370, 126 
Me. 572; Beverage’s Case, 138 A. 628, 
126 Me. 601. 


[ce] Expert opinion in support is 
not required. Crowley’s Case, 153 A. 
184, 130 Me. 1; Syde’s Case, 142 A. 
777, 127 Me. 214; Swett’s Case, 134 
A. 200, 125 Me. 389. 


28. Butler v. Anaconda Copper 
Mining Co., 268 P. 6, 46 Idaho 226; 
Star Pub. Co. v. Johnson, 146 N.E. 
765, 83 Ind.App. 309; Chicago, M. & 
Steen eoy COmve Lil pins b 40) .N. Ke oho. 
82 Ind.App. 78; Consumers’ Co. v. 


Ceislik, 121 N.H. 832, 69 Ind:App. 333;, 


Wallace’s Case, 124 A. 241, 123 Me. 
517; Winters v. Miller, 199 N.W. 642, 
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or tending to support the find- 


227 Mich. 602; Nagy v. Solvay Process 
Co., 166 N.W. 1033, 201 Mich. 158. 


[a] Reasonable inferences deduci- 
ble from’ evidence are_ sufficient. 
Houghland v. Columbia Const. Co., 
179 N.E. 788, 94 Ind.App. 99; Swing 
v. Kokomo Steel & Wire Co., 125 N. 
BE. 471, 75 Ind.App. 124; Vonnegut 
Hardware Co. v. Rose, 120 N.E. 608, 
68 Ind.App. 385. 


[b] Legitimate inferences (1) are 
sufficient to support a finding of fact 
(White v. Morgan & Wright, 187 N.W. 
257, 217 Mich. 499; Shaw v. Packard 
Motor Car Co., 183 N.W. 767, 214 
Mich. 660; Paton v. Port Huron En- 
gine & Thresher Co., 182 N.W. 639, 
214 Mich. 130) (2) although conflict- 
ing (Paton v. Port Huron Engine & 
Thresher Co., supra). 


29. William’s Case, 120 A. 620, 122 
Me. 477; Orff’s Case, 119 A. 67, 122 
Me. 114. 


30. Shepherd v. Washington Park 
Cemetery Ass’n, (Ind.App.) 186 N.E. 
3856; Czuczko v. Golden-Gary Co., 177 
N.E. 466, 179 N.E. 19, 94 Ind.App. 47; 
King v. Illinois Steel Corporation, 176 
N.E. 161, 92 Ind.App. 456; Marietta 
v. Quayle, 137 N.E. 61, 79 Ind.App. 9; 
Schwartz v. Gerding & Aumann Bros., 
121 N.E. 89, 69 Ind.App. 375; Polar 
Ice & Fuel Co. v. Mulray, 119 N.E. 
149, 67 Ind.App. 270; Martin’s Case, 
130 A. 857, 125 Me. 49; Walker’s Case, 
137 N.H.. 171, 243 Mass. 224. 


[a] As between contrary: infer- 
ences.—It cannot be said by the appel- 
late court that an inference, drawn 
by the industrial board- under the 
Workmen’s Compensation Act, that 
death of a servant with heart disease 
was hastened by inhalation of smoke- 
laden air in a mine, was not reason- 
able because a contrary inference 
would be equally as _ reasonable. 
Utilities Coal Co. v. Herr, 132 N.E. 262, 
76 Ind.App. 312. 


31. Idaho.—Dunnigan v. Shields, 
12 P:(2d) 773, 52 Idaho 195; Ramsay 
v. Sullivan Mining Co., 6 P.(2d) 856, 
51 Idaho 366; Strouse. v. Hercules 
Mining. Co., 1 P.(2d) 203, 51: Idaho 7; 
Croy v. McFarland-Brown Lumber 
Co., 1 P.(2d) 189, 51 Idaho 32; Delich 
v. Lafferty Shingle Mill Co., 290 P. 
204, 49 Idaho 552; Butler v. Anaconda 
popper Mining Co., 268 P. 6, 46 Idaho 


Ill.—Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 694, 320 Ill. 171; Mehay v. In- 
dustrial Commission, 146 N.E. 494, 316 
Ill. 97; Peabody Coal. Co. v. Indus- 
trial Commission, 143 N.E. 90, 311 111. 
338; Consolidated Coal Co. of St. 
Louis v, Industrial Commission, 142 N.. 
BK. 498, 311 Ill. 61; Inland Rubber Co. 
v. Industrial Commission, 140 N.E. 26, 
309 Ill. 48; Hydrox Chemical Co. v. 
Industrial Commission, 126 N.B. 564, 
291 Ill. 579; Squire-Dingee Co. v. In- 
dustrial Board of Illinois, 117 N.E. 
1.031, 281 Ill. 359; Parker-Washington 
Co. v. Industrial Board; 113 N.E. 976, 
274 Til. 498. 


Ind.—Ralph Sollit & Sons v. Bickel, 
179 N.E. 327, 203’ Ind. 173; Woodruff 
v. Premier Mining Co., (App.) 187 N.E. 
838; Burk v. Shell Petroleum Corpo- 
ration, (App.) 187 N.E. 685; Cooper 
v. Hamner, (App.) 187 N.E. 407; 
Wright v. Polk Sanitary Milk Co., 
(App.) 187 N.E. 216; Mitchell v. Ball 
Bros. Co., (App.) 186 N.E. 900; Shep- 
herd v. Washington Park Cemetery 
Ass'n, (App.) 186 N.E. 356; Barker v. 
Eddy, (App.) 185 N.E. 878; McIntosh 
v, Chicago I. & lu. Ry. Co., (App.) 185 
N.E. 660; Miles v. Indiana Service 
Corporation, (App.) 185 N.E. 460; 
Dubbert v. Beucus, (App.) 185 N.E. 


1294. 171-605) 


Norris Co. v. Grimme, 157 N.E. 896, 
86 Ind.App. 741]; Standard Coal Co. v. 
Gallagher, 129 N.E. 482, 75 Ind. App. 1; 
American Leather Product Co. v. 
Stone, 129 N.E. 264, 74 Ind.App. 547; 


311; Willida Dairy Co. v. Anglin, 
(App.) 185 N.E. 289; Graver Tank & 
Mfg. Co. v. Pohiplatz, (App.) 185 N.E. 
167; Freund v. Allen, (App.) 184 N.E. 
421; Page v. Hart Glass Mfg. Co., 
(App.) 183 N.E. 912; Guarantee Tire 
& Rubber Co. v. Cox, (App.) 183 N. 
E. 679; Tucker Freight Lines v. Bak- 
er, (App.) 183). N.E. 673; Hess. v. 
Ohlen Bishop Co., (App.) 183 N.E. 
487; Holliday v. National Malleable 
& Steel Castings Co., (App.) 183 N.E. 
407; Scharl Const. Co. v. Bufkin, 
(App.) 182 N.E. 709; Puryear v. Na- 
tional Dairy Products Corporation, 
(App.) 182 N.E. 545; Craiger v. Koch, 
(App.) 182 N.E. 538; Inland Steel Co. 
v. Pigo, 182 N.E. 279, 94 Ind.App. 659; 
Roy Wa -Ge -Foundry -Co. (veo Proctor, 
(App.) 181 N.E. 5387; Carr v. Krekeler, 
181 N.E. 526, 94 Ind.App. 508: Gal- 
braith v. Stephens, 181 N.E. 377, 94 
Ind.App. 460: Espy v. Indianapolis 
Power & Light Co., 180 N.E. 190, 94 
Ind.Apnv. 184; Inland Develonment & 
Improvement Co. v. Townsend, 180 N. 
E. 27, 94 Ind.Anp. 176: Sanders Lum- 
ber Co. v. Watkins, 179 N.E. 919, 94 
Ind.Apn. 276; Davis v. Robinson, 179 
N.E. 797, 94 Ind.App. 104; Houghland 
v. Columbia Const. Co., 179 N.E. 788, 
94 Ind.App. 99; Frazer v. McMillin 
& Carson, 179 N.EB. 564, 94 Ind.Apn. 
431; Ridley v. State Storage, 179 N. 
KE. 177. 93 Ind.App. 641: Morris v. Mil- 
ler, 179 N.B. 29, 93 Ind.App. 534: Mil- 
holland Sales & Engineering Co. v. 
Griffiths, 178 N.E..458, 94 Ind. Ann. 62; 
Dowdell v. Super-Heater Co.. 178 N. 
FE. 176. 93 Ind.Avp. 287; Milholland 
Sales & Engineering Co. v. Griffiths, 
178 N.E. 458, 94 Ind.App. 62; Dietrich 
v. Smith, 177 N.E. 901, 176 N.E. 636, 
93 Ind.App. 219; Czuczko v. Golden- 
Gary Co., 177 N.E. 466, 179 N.E. 19, 
94 Ind.Anp. 47; King vy. Illinois Steel 
Corporation, 176 N.E. 161, 92 Ind. App. 
456; Russell v. Gleason, 176 N.E. 34, 
$2 Ind.App. 400; Olsen y. Canter, 176 
N,E. 27, 93 Ind.App. 150; Crickmore 
v. Pattison, 175 N.E. 138, 92 Ind.Anpp. 
309; Lazarus v. Scherer, 174 N.E. 293, 
92 Ind.App. 90; Self v. Shirkie Coal 
Co., 166 N.E. 613, 89 Ind:App. 673; 
Mid-City Iron & Metal Co. v. Turner, 
165 N.E. 760, 89 Ind.App. 38; Hill v. 
Starco Coal Co., 163 N.E. 118, 88 Ind. 
App. 24; Pike County Collieries Co. v. 
Richeson, 160 N.E. 54, 87 Ind.App. 90; 
Bartholomew v. Northwestern Indiana 
Telephone Co., 158 N.E. 231; Riley v. 
Hunt, 155 N.B. 523, 85 Ind.App. 647; 
Wagner v. Wooley, 152 N.E. 856, 85 
Ind.App. 259; Bertram v. Bicknell 
Coal & Mining Co., 151 N.E. 355, 84 
ind.App. 305; De Raya v. Tllinois Steel 
Co:, 150 N.E. 792, 84° Ind.App. : 201; 
Peavler v. Francisco Mining Co., 146 
N.E. 911, 82 Ind.App. 525; Domer v. 
Castator,, 146 N.E. 881, 82 Ind.App. 
574;. Star Pub. Co. v. Johnson, 146 N. 
EK. 765, 83 Ind.App. 309; National 
Biscuit Co. v. Roth, 146° N.E. 410, 83 
Ind.App. 21; Spickelmier Fuel & Sup- 
ply Co. v. Thomas, 144 N.E. 566, 81 
ind.App. 604; Steel & Tube Co.' of 
America v. Bukovac, 141 N.E. 643, 81 
Ind.App. 219; Moore v. Service Motor 
Truck Co., 142 N.E. 19, 80 Ind.App. 
668; A. E. Norris Coal Co. v. Jackson, 
141 N.E. 227, 80 Ind. App. 423; Indiana 
Mfrs.’ Reciprocal Ass’n v. Holmes, 
137 N.E. 337, 79 Ind.App. 85; Marietta 
v. Quayle, 137 N.E. 61, 79 Ind.App. 9; 
Pan Handle Coal Co. v. Decoursey, 136 
N.E. 577, 78 Ind.App. 580; Baldwin 
Tool Works v. McDowell, 135 N.E. 389, 
78 Ind.App. 297; League v. Weidely 
Motors Co., 135 N.E. 265, 78 Ind.App. 
272; Gardiner v. Cochran Chair Co., 
134 N.E. 873, 78 Ind.App. 94; General 
American Tank Car Corporation y. 
Weirick, 133 N.H. 391, 77 Ind.App. 242; 
United Fourth Vein Coal Co. v. Wil- 
liams, 131 N.E. 827, 76 Ind.App. 249; 
Buckley v. Inland Steel Co., 129 N.E. 
860, 75 Ind.App. 84 [foll Thompson 


129 N.E. 32, 75 Ind.App: 599; Ameri- 
can Hominy Co. v. Davis, 126 N.E. 703, 
74 Ind.App. 622; 
Co. v. Ross, 125 N.B. 220, 71 Ind. App. 
343; Root Dry Goods Co. v. Gibson, 
123 N.E. 134, 71 Ind.App. 77; Indian- 
apolis Light & Heat Co. v. Fitzwater, 
121 N.E. 126, 70 Ind.App. 422; Hege & 
Co. v. Tompkins, 121 N.E. 677, 69 Ind. 
App. 273; Amsted Spring & Axle Co. 
v. Ayres, 121 N.E. 446, 69 Ind.App. 
160; Schwartz v. Gerding & Aumann 
Bros., 121_N.E. 89, 69 Ind.App. 375; 
Vonnegut Hardware Co. v. Rose, 120 
N.E. 608, 68 Ind.App. 385; Pedlow v. 
Swartz Electric Co., 120 N.B. 603, 
68 Ind.App. 400; Vandalia Coal Co. v. 
Holtz, 120 N.E. 386, 68 Ind.App. 670; 
Mobley v. J. S. Rogers Co., 119 N.E. 
477, 68 Ind.App. 308; Inland Steel Co. 
v. Lambert, 118 N.E. 162, 66 Ind.App. 
246; Walker vy. Chicago, I. & L. Ry. 
Co., 117 N.E. 969, 66 Ind.App. 165; 
Sugar Valley Coal Co. v. Drake, 117 
N.E. 937, 66 Ind.App. 152; Underhill 
v. Central Hospital for the Insane, 
(App.) 117 N.E. 870; Kenwood Bridge 
Co. v. Stanley, 117 N.E. 657, 66 Ind. 
App. 563; Haskell.&.Barker Car Co. 
v. Brown, 117 ‘N.EY 555, 67 Ind.App. 
178; Muncie Foundry & Machine Co. 
v. Coffee, 117 N.E. 524, 66 Ind.App. 
405; United Paperboard Co. v. Lewis, 
117 N.E. 276, 65.Ind.Apn. 356; Water- 
man v. Riehl, 117 N.E. 272, 65 Ind.App. 
347; In re McCaskey, 117 N.E. 268, 65 
AGA PP. 349; Meehan v. Edward Valve 
¢ Mfg. Co., 117 N.E. 265, 65 Ind. App. 
342; Bloomington-Bedford Stone Co. 
Phillips, 116 N.E. 850, 65 Ind. App. 
9. 


Iowa.—Enfield v. Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 
1004; Smith v. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Jones 
v. Eppley Hotels Co., 227 N.W. 153, 208 
Iowa 1281; Springsteel v. Hanford 
Produce Co., 191 N.W. 851, 195 Iowa 
1057; Serrano vy. Cudahy Packing Co., 
190 N.W. 132, 194 Iowa 689, 


Me.—Crowley’s Case, 153 <A. 184, 
130 Me. 1; Burridge’s Case, 148 A. 35, 
128 Me. 407; Sullivan’s Case, 147 A. 
431, 128 Me. 358; Albee’s Case, 145 
A. 742, 128 Me. 126; Martriciano v. 
Profenno, 143 A. 270, 127 Me. 549; 
Taylor’s Case, 142 A. 730, 127 Me. 
207; Beverage’s Case, 138 A. 628, 126 
Me. 601; Ritach’s Case, 138 A. 310, 
126 Me. 597; Shaw’s Case, 140 A. 370, 
126° Me. 572; Foge.v. Woodcock 
Lunch, 134 A. 626, 125 Me, 524: John- 
s0n v. State Highway Commission, 134 
A. 564, 125 Me. 443: Bartlett’s Case, 
134 A. 163, 125 Me. 374: Martin’s Case, 
130 A. 857, 125 Me. 49; Gagnon’s Case, 
130 A. 355, 125 Me. 16; Ross’ Case, 
126 A. 484, 124 Me. 107; Clarke’s Case, 
126 A. 18,.124 Me. 47; Marchavich’s 
Case, 124 A. 209, 123 Me. 495: Lemel- 
in’s Case, 124 A. 204;.123 Me. 478; 
Bowden v. Cumberland County, 123 A. 
166, 123 Me. 359; Kelley’s Case, 122 A. 
580, 123 Me. 261; Foley v. Dana Warp 
Mills, 119 A. 805, 122 Me. 563; Spiller’s 
Case, 120 A. 626, 122 Me. 492; Wil- 
liams’ Case, 120 A. 620, 122 Me. 477; 
Michaud’s Case, 119 A. 627, 122 Me. 
276; Orff’s Case, 119 A. 67, 122 Me. 
114; Scott's Case, 118 A. 236, 191 
Me. 446; Ballou’s Case, 116 A. 591, 
121 Me. 282; Wardwell’s Case, 116 A. 
447, 121 Me, 216; McDonald’s Case, 
113 A. 179, 120 Me. 543; Gray v. St. 
Croix Paper Co., 113 A. 32, 120 Me. 81; 
Gauthier v. Penobscot Chemical Fiber 
Co., 113. A. 28, 120 Me. 78: Patrick v. 
J. 33s klam., Cor, 1115 A, = 918) 19. Me. 


610, 18 A.L.R. 427; Maliman’v. Record 
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Cudahy Packing Co. v. Zafiropoulos, | 
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Foundry & Machine Co., 106 A. 606, 
118 Me. 172; Simmons’ Case, 103 A. 68, 
117 Me. 175. 


Mass.—De Pietro’s Case, 187 N.E. 
773; Biscardi’s Case, 187 N.E. 92; 
Walsh’s Case, 183 N.E. 421, 281 Mass. 
228; Hurwitz’ Case, 182 N.E. 832, 280 
Mass. 477; Seelig’s Case, 182 N.E. 858. 
280 Mass. 466; Gaffer’s Case, 181 N.E. 
763, 279 Mass. 566; Randall’s Case, 
180 N.E. 669, 279 Mass. 85; Morrell’s 
Case, 180 N.E. 223, 278 Mass. 485; 
Norman’s Case, 180 N.E. 238, 278 
Mass. 464, 82 A.L.R. 885; Langford’s 
Case, 180. N.E. 228, 278 Mass. 461; 
Riley’s Case, 179 N.E. 690, 278 Mass. 
218; Strong’s Case, 178 N.E. 637, 277 
Mass. 243; Ganim’s Case, 178 N.E. 
283, 277 Mass. 153; Perangelo’s Case, 
177 N.E. 892, 277 Mass. 59; Power’s 
Case, 176 N.E. 6218 275 Mass. 515, 75 
A.L.R. 1220; Colantueno’s Case, 175 
N.E. 59, 275 Mass™1; Hughes’ Case, 
175 N.E..95, 274 Mass. 540; Warren’s 
Case, 172 N.E. 254, 272 Mass. Beavis 
Cooper’s Case, 170 N.E. 838, 271 Mass. 
38; Phalen’s Case, 171 N.E. 438, 271 
Mass. 371; Corbett’s Case, 170 N.E. 
56, 270 Mass. 162; Souza’s Case, 169 
N.E. 425, 269 Mass. 441; Beckford’s 
Case, 167 N.E. 284, 268 Mass. 221; » 
Green’s Case, 165 N.E. 120, 266 Mass. 
355, 73 A.L.R. 476; Burns’ Case, 165 
N.E. 670, 266 Mass. 516; Stirton’s 
Case, 164 N.E. 441, 265 Mass. 439; 
Swardkeck’s Case, 163 N.E. 161, 264 
Mass. 495; Haskins’ Case, 158 N.E. 
845, 261 Mass. 4386; Thurman v. Union 
Indemnity Co., 156 N.E. 28, 259 Mass. 
222; Mills’ Case, 155 N.E. 423, 258 
Mass. 475 [foll McLaughlin’s Case, 
155 N.E. 927, 259 Mass. 25]; Gravel- 
lese v. Royal Indemnity Co., 154 N.E. 
565, 258 Mass. 170; Savage’s Case, 153 
N.E. 257, 257 Mass. 30; Crown’s Case, 
150 N.E. 299, 254 Mass. 496: Wool- 
dridge’s Case, 150 N.E. 215, 254 Mass. 
483; Van Deusen’s Case, 149 N.E. 125, 
253 Mass. 420; Geary’S Case, 148 N.E. 
440, 253 Mass. 114; Carey’s Case, 149 
N.E. 411, 253 Mass. 37; Dow’s Case, 
147 N.E. 548. 252 Mass. 191: O’Hara’s 
Case, 142 N.E. 844, 248 Mass. 31; 
Shaw’s Case, 141 N.E. 858, 247 Mass. 
157; De Felippo’s Case, 139 N.E. 543, 
245 Mass. 308; Upham’s Case, 139 N. 
E. 433, 245 Mass. 81; O’Connor’s Case, 
138 N.E. 831, 244 Mass. 445: Ressi’s 
Case, 137 N.E. 703, 243 Mass. 528; 
Donnelly’s Case, 137 N.E. 696, 243 = 


Mass. 371;  Barbagallo’s Case, 137 N. 
E. 33, 243 Mass. 86; Johnson’s Case, 
186 N.E. 563, 242*Mass. 489: Feld- 


man’s Case, 134 N.B. 251, 240 Mass. 
555; Ramondetta’s Case, 134 N.E. 249, 
240 Mass. 492; Broadbent's Case, 134 
N.E. 632, 240 Mass. 449; Leone’s Case, 
131 N.E. 196, 239 Mass. 1: Jakutis’ 
Case, 130 N.E. 637, 238 Mass. 308; 
Stafford’s Case, 130 N.E. 109, 238 Mass. 
93; O’Donnell’s Case, 133 N.E. 621, 
237 Mass. 164; Glennon’s Case, 128 
N.E. 942, 236 Mass. 542; Sciola’s Case, 
128 N.E. 666, 236 Mass. 407: Barry’s 
Case, 126 N.E. 894, 235 Mass. 408; 
Bolden’s Case, 126 N.E. 668, 235 Mass. 
309; Maronofsky’s Case, 125 N.E. 565, 
234 Mass. 343; Goff’s Case, 125 N.X. 
145, 284 Mass. 116; Emack’s Case, 123 
N.E. 86, 232 Mass. 596; O’Flynn’s 
Case, 122 N.E. 767, 232 Mass. 582: 
Weatherbee’s Case, 120 N.R. 845, 231 
Mass. 297; Murphy’s Case, 119 N.B. 
657, 230 Mass. 99; In re Cox, 114 N.E. 
281, 225 Mass. 220; In re Sanderson’s 
Case, 113 N.E. 355, 224 Mass, 558; 
te Savage, 110 N.E. 283, 222 Mass. 


2 


Mich.—Weller v. Consumers’ Power 
Co., 250 N.W. 298, 264 Mich. 525: 
Johnson v. Pearson, 249 N.W. 865, 264 
Mich. 319; Sherman vy. Winkelman 
Bros. Apparel, 247 N.W. 159, 262 Mich. 
214; Lantz v. Schanz, 245 N.Ww. 805, 
260 Mich. 547; Nyquist v. Iron River 
Creamery Co., 245 N.W. 800, 260 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ings,*®? provided they are within the jurisdiction of 
An analogy is said to exist as to the find- | 


the court.** 


537; Kibbey v. L. O. Gordon Mfg. Co., 
245 N.W. 512, 260 Mich. 531; Beer v. 
Brunswick Lumber Co., 241 N.W. 800, 
257 Mich. 542; O’Brien v. Rainbow 
Light, 241 N.W. 234, 257 Mich. 113; 
Raykov v. Crittall Casement Window 
Co., 239 N.W. 398, 256 Mich. 28; Sharp 
v. Grand Rapids Trust Co., 236 N.W. 
831, 254 Mich. 226; Hayes v. Boutell, 
235 N.W. 824, 253 Mich. 628; Powers 
v. Motor Wheel Corporation, 234 N.W. 
122, 124, 252 Mich. 639, 73 A.L.R. 702 
(per Fead, J.); Detwiler v. Consum- 
ers’ Power Co., 233 N.W. 350, 252 Mich. 
79; Eckman vy. Davidson Ore Mining 
Co., 233 N.W. 342, 252 Mich. 73; Coat- 
ta v. Antrim Iron Co., 232 N.W. 227, 
251 Mich. 300; Jones v. George R. 
Cooke, 231 N.W. 40, 250 Mich. 460; 
Schroeder v. Otis Elevator Co.nL29 N. 
W. 423, 249 Mich. 449; Estrin v. Work- 
men’s Circle Colony, 228 N.W. 701, 
249 Mich. 186; Austin v. Howard A. 
Davidson, Inc., 225 N.W. 524, 246 Mich. 
599; Monk y. Charcoal Iron Co. of 
America, 224 N.W. 354, 246 Mich. 193; 
Anderson v. Fisher Body Corporation, 
214 N.W. 938, 239 Mich. 506; Steffes 
v. Ford Motor Co., 214 N.W. 953, 239 
Mich. 501; Mauch v. Bennett & Brown 
Lumber Co., 209 N.W. 586, 235 Mich. 
496; Piggott v. Ross & Wentworth, 
209 N.W. 47, 234 Mich. 634; Bunker v. 
Motor Wheel Corporation, 204 N.W. 
110, 231 Mich. 334; Schultz v. Kinney 
Sand Co., 203 N.W. 855, 231 Mich. 37; 
Sjoholm v. Hercules Powder Co., 199 
N.W. 603, 227 Mich. 610; Winters v. 
Miller, 199 N.W. 642, 227 Mich. 602; 


Solomon v. Detroit United Ry., 192 N.., 


W. 568, 221 Mich. 599; Martilla v. 
Quinsy Mining Co., 191 N.W. 
221 Mich. 525; Carvey v. W. D. Young 


& Co., 188 N.W. 392, 218 Mich. 342; 


McCartney v. Wood-Temple Co., 187 N.: 


W. 251, 217 Mich. 505; White v. Mor- 
gan & Wright, 187 N.W. 257, 217 Mich. 
499; Bryan v. Hudson Motor Car Co., 
187 N.W. 343, 217 Mich. 456; King v. 
Peninsular Portland Cement Co., 185 
N.W. 858, 216 Mich. 335; St. Clair v. 
A. H. Meyer Music House, 178 N.W. 
705, 211 Mich. 285; Tanner v. Alum- 
inum Castings Co., 178 N.W. 69, 210 
Mich. 366; Blozina v. Castile Mining 
Co... LIB. N.Wie- 6f,.. 210, Mieka; 349; 
Brown v. Bouschor, 175 N.W. 129, 207 
Mich. 594; Borck v. Simon J. Murphy 
Co., 171 N.W. 470, 205 Mich. 472; Gaff- 
ney v. Goodwillie Bros., 169 N.W. 849, 
203 Mich. 591; Curtis v. Slater Const.' 
Co., 168 N.W. 958, 202 Mich. 673; Mc- 
Minn v. C. Kern Brewing Co., 168 N.W. 
542, 202 Mich. 414; Malone v. Detroit, 
United Ry., 167 N.W. 996, 202 Mich. 
136; Perdew v. Nufer Cedar Co., 167 
N.W. 868, 201 Mich. 520; Cramer v. 
West Bay City Sugar Co., 167 N.W. 
843, 201 Mich. 500; Wishcaless vv.’ 
Hammond, Standish & Co., 166 N.W. 
993, 201 Mich. 192; Nie y v. Solvay 
Process Co., 166 N.W. 1033, 201 Mich.! 
158; Homan v. Boardman River Elec- 
tric Light & Power Co., 166 N.W. 860, 
200 Mich. 206: Holnagle v. Lansing 
Fuel & Gas Co., 166 N.W. 843, 200 
Mich. 132; Miller v. Acme White Lead 
& Color Works, 164 N.W. 432, 198 
Mich. 435: Van Gorder v. Packard 
Motorcar Co., 162 N.W. 107, 195 Mich.’ 
688, L.R.A.1917E 522: Bruce v. Taylor 
& Maliskey, 158 N.W. 153, 192 Mich. 
34; La Veck v. Parke, Davis & Co., 
157 N.W. 72. 190 Mich. 604, L.R.A. 
1916D 1277; Linsteadt v. Louis Sands 
Salt & Lumber Co., 157 N.W. 64, 190 
Mich. 451; Redfield v. Michigan Work- 
men’s Compensation Mut. Ins. Co., 150 


N.W. 362, 183 Mich. 633; Reck v.. 
Whittlesberger, 148 N.W. 247, 181 
Mich. 468, Ann.Cas.1916C 771, 52 L.R. 
A.N.S. 930. 


Minn.—Carter v. W. J. Dyer & Bro., 
243 N.W. 4364 186 Minn. 413; Hanke 


t 


193, 
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v. Northern States Power Co., 242 N. 
W. 621, 186 Minn. 184; Passe v. Col- 
lins, 223 N.W. 787, 176 Minn. 638; 
Debeltz v. Oliver Iron Mining Co., 216 
N.W. 240, 172 Minn. 549; Ott v. Stand- 
ae Cattle Co., 212 N.W. 813, 170 Minn. 


Mo.—Kasper v. Liberty Foundry 
Co., (App.) 54 S.W.(2d) 1002; Vollet 
v. Federal Brilliant Sign Co., (App) 
49 S.W.(2d) 201; Lekomitros v. R. 
Ca. Co., (App.) 46 S.W.(2d) 963; aise 
mack vy. West Plains Lumber Co., 
30 S.W.(2d) 650, 224 Mo.App. 570. 


N.C.—Massey v. Board of Education 
of Mecklenburg County, 167 S.E. 695, 
204 N.C. 193. 


Pa.—Nych v. Pressed Steel Car Co., 
158 A. 281, 103 Pa.Super. 325; Htt- 
meyer v. Spang, Chalfant & Co., 157 A. 
321, 102 Pa.Super. 482; Krischunas v. 
Philadelphia & Reading Coal & Iron 
Co., 145 A. 905, 296 Pa. 216; McDevitt 
v. Checker Cab Co., 136 A. 280, 288 Pa. 
394; Guyer v. Equitable Gas Co., 123 
A. 590, 279 Pa. 5; Di Marcantonio v. 
State Workmen’s Insurance Fund, 15 
Pa.Dist.&Co. 56. 


[a] Other statements.—(1) Find- 
ings, having been justified, are con- 
clusive. Crowley ‘v. Lowell, 111 N.E. 
786, 223 Mass. 288. (2) If there is any 


evidence on which the finding can rest, ' 


the finding is not reviewable. Pigeon 
v. Employers’ Liability Assur. Corpo- 
ration, 102 N.E. 932, 216 Mass. 51, Ann. 
Cas.1915A 737. 


{[b] Facts cannot be evolved (1) 
from the inner consciousness of the 
board on bare supposition, guess, or 
conjecture, nor on rumor or incom- 
petent evidence (Reck v. Whittles- 
berger, 148 N.W. 247, 181 Mich. 463, 


Ann.Cas.1916C 771, 52 L.R.A.N.S. 930),: 


(2) since so to determine the rights 
of parties would be to act outside the 


authority conferred by statute, and: 


without jurisdiction (Reck v. Whit- 
tlesberger, supra). (3) Where evi- 
dence is vague, uncertain, unsatisfac- 


tory, and needs corroboration, finding: 


is conclusive. Louwaert v. D. Graff & 
Sons, 240 N.W. 44, 256 Mich. 387. 


{c] That overwhelming weight of 
evidence is opposed does not change 
the rule. King v. Munising Paper 
Co., 195 N.W. 812, 224 Mich. 691; Ma- 


lone v. Detroit United Ry., 167 N.W.. 


996, 202 Mich. 136. 


[d] Fact that court might have 
reached different conclusion, if deter- 


mining the facts, does not affect the! 
White v. Morgan & Wright, 187: 


rule. 
N.W. 257, 217 Mich. 499; 
insular Portland Cement Co., 
W. 858, 216 Mich. 335; 
Goodwillie Bros., 
Mich. 591; Riley v. Mason Motor Co., 
165 N.W. 745, 199 Mich. 233: 


King v. Pen- 
185 N. 


33. Cinofsky v. Industrial Commis-. 


sion, 125 N.E. 286, 290 Ill. 521; Metal 
Stamping Corporation v. Industrial 


Commission, 121 N.E. 258, 285 111..528;) 


Nore e Illinois Light & Traction 
Onev: 
117 N.E. 95; 279 Tl). 565; 


N.E. 341; Kramer v. Huntington 
Steel Foundry Co., 127 N.E. 284, 73 
Ind.App. 289; Indiana Car & Equip- 
ment Co. v. Celotte, 121 N.E. 834, 69 
Ind.App. 341; Columbia School Sup- 
ply Co. v. Lewis, 116 N.E. 1, 65 Ind. 
App. 339. 


33. Enfield v. Certain-Teed Prod- 
ucts Co., 233 N.W. 141, 211 Iowa 1004. 
[a] Mere absence of conflict in: 


evidence before the industrial com- 
missioner is not sufficient to give 


-110 N.E. 283, 222 Mass. 205; 


Gaffney  v.! 
169 N.W. 849, 203) 


Industrial Board of [llinois,. 
Deleo-Remy': 
Corporation vy. Cotton, (Ind.App.) 185. 
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ings of a judge,?* or the verdict of a jury.*° However, 
where such findings of fact or verdiet are wholly un- 


courts jurisdiction to review the com- 
missioner’s findings. Enfield v. Cer- 
tain-Teed Products Co., 233 N.W. 141, 
211 Iowa 1004. 


34. Colgate & Co. v. Smith, 151 N. 
BE. 434, 84 Ind.App. 473; Fox v. Slus- 
ser, 146 N.E. 875, 82 Ind.App. 565; 
Gardiner v. Cochran Chair Co., 134 
N.E. 873, 78 Ind.App. 94; United 
Fourth Vein Coal Co. v. Williams, 131 
N.E. 827, 76 Ind.App. 249; Kingan 
& Co. v. Ossam, 121 N.E. 289, 75 Ind. 
App. 548 [transf den 131 N.E. 81, 190 
Ind. 554]; Consumers’ Co. v. Ceislik, 
121 N.E. 832, 69 Ind.App. 333; Hege & 
Conv; Tompkins, 121 N.E. 677, 69 Ind. 
App. 273: Sugar Valley Coal Co. v. 
Drake, 117 N.E. 937, 66 Ind.App. 152; 
Simmons’ Case, 103 A. 68, 117 Me. 
175; Dalton’s Case, 182 N.E. 309, 280 
Mass. 202; In re Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558; In re Saye ee: 
n re 
McPhee, 109 N.E. 633, 222 Mass. 1; 
Pigeon v. Employers’ Liability Assur. 
Corporation, 102 N.E. 932, 216 Mass. 
51, Ann.Cas.1915A 737; Ott v. Stand- 


ard Cattle Co., 212 N.W. 813, 170 
| Minn. 410. 
fa] Rule applied to particular find- 


ings.—(1) that injured person was an 
employee at the time of the injury 
(Pigeon v. Employers’ Liability As- 
sur. Corporation, 102 N.E. 932, 216 
Mass. 51, Ann.Casi1915A°\ 737) “(2) 
whether the injury was received in 
the course of the employment (Ott v. 
Standard Cattle Co., 212 N.W. 813, 170 
Minn. 410); (3) and extent of inca- 
pacity (Ott v. Standard Cattle Co., 
supra). 


35. Ind.—Colgate & Co. v. Smith, 
151 N.B. 434, 84 Ind.App. 473; League 
v. Weidely Motors Co., 135 N.E. 265, 
78 Ind.App. 272; Gardiner v. Cochran 
Chair Co., 134 N.E. 873, 78 Ind.App. 
94; General American Tank Car Cor- 
poration v. Weirick, 133 N.E. 391, 77 
Ind.App. 242; United Fourth Vein 
Coal Co. v. Williams, 131 N.E. 827, 76 
Ind.App. 249; Kingan & Co. v. Os- 
sam, 121 N.E. 289, 75 Ind.App. 548 
[transfer den 131 N.E. 81, 190 Ind. 
554]; Consumers’ Co. v. Ceislik, 121 
N.E. 832, 69 Ind.App. 333; Hege & 
Co. v. Tompkins, 121 N.E. 677, 69 Ind. 
App. 273; Sugar Valley Coal Co, v. 
Drake, 117 N.E. 937, 66 Ind.App. 152. 


Me.—Simmons’ Case, 103 A. 68, 117 
Me. 175. 


Mass,—Dalton’s Case, 182 N.E. 309, 
280. Mass. 202; In re Sanderson’s Case, 
113 N.E.. 355, 224 Mass. (553 6 sin! one 
Savage, 110 N.E. 283, 222 Mass. 205; 
In-re McPhee, 109 N.E. 633, 222 Mass. 


Ly" In, “re SDiag, 104% NEWS 3845s oi 
Mass. 36; Pigeon-v. Employers’ Lia- 
bility Assur. Corporation, 102 Nf. 


932, 216 Mass. 51, Ann.Cas.1915A 737. 


Mich.—Papinaw v. Grand.Trunk R. 
Co., 155 N.W. 545, 189 Mich. 441. 


Minn.—Ott-v. Standard Cattle Co., 
212 N.W. 813, 170 Minn. 410. 


Mo.—Adams v. Lilbourn Grain Co., 
48 S.W.(2d) 147, 226: Mo.App. 1030; 
Lekomitros v. R. C, Can Co., (App.) 
46 S.W.(2d) 963; Morris v. Dexter 
Mfg. Co., 40 S.W.(2a) 750, 225 Mo. 
App. 449; Hammack v. West Plains 
Lumber Co., 30 S.W.(2d) 650, 224 Mo. 
App. 570. 


Pa.—Krischunas v. Philadelphia & 
Reading Coal & Iron Co., 145 A. 905, 
296 Pa. 216; Di, Marcantonio v. State 
Workmen’s Insurance Fund, 15 Pa. 
Dist.&Co. 56. 


{a] Rule applied to particular 
findings: (1) That injured person 
was an employee at the time of the in- 
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supported by the evidence,?® or are clearly and man- ‘| based on incompetent evidencée,** or where the facts 


ifestly against the weight of the evidence,®? or are 


jury (Pigeon v. Employers’ Liability 


Assur. Corporation, 102 N.E. 932, 216 
Mass. 51, Ann.Cas.1915A 1737); (2) 


period of incapacity (In re Diaz, 104: 


N.E. 384, 217 Mass. 36); (3) that the 


injury occurred as the result of fool-: 
ing between employees (In re Moore, | 
114 N.E. 204, 225 Mass, 258); or (4): 


change of condition (Kingan & Co. 
v..Ossam, 121,N.E. 289, 75 Ind.App. 


548 [transfer den 131 N.E. 81, 190) 


Ind. 554]). aK 
Verdict of jury in civil case as not 


subject to review see Appeal & Er- 


ror §§ 2834-2852. 


36. Cal.—Ethel D. Company v. In-: 
dustrial Accident Commission, (App.). 


21 P.(2da) 601. 


Idaho.—Jenkins v. Boise Payette 
Lumber Co., 287 P. 202, 49 Idaho 24; 
In re Larson, 279 P. 1087, 48 Idaho 
136; Reader v. Milwaukee Lumber 
Co., 275 P. 1114, 47 Idaho 380; In re 
Hillhouse’s Estate, 271 P. 459, 46 Ida- 
ho 730. 

Ill.—lLiquid Carbonie Co. v. Indus- 


trial Commission, 186 N.B. 140, 352 Ill... 
Long v. Industrial Commission, ! 
179 N.E. 888, 347 Ill. 250; Inland Rub-? 


405; 


ber Co. v. Industrial Commission, 140 
N.E. 26, 309 Til. 48. 


Ind.—Castleman v. Eaves, (App.) 
186 N.E. 904; Indianapolis Light & 
Heat Co. v. Fitzwater, 121 N.E. 126, 70 
Ind.App. 422. 


Iowa.—Enfield v. Certain-Teed 
Products Co., 233: N.W. 141, 211 Iowa 
1004; Smith vy. Soldiers’ &. Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Jones Vv. 
Eippley Hotels Co., 227 N.W. 153, 208 
Towa 1281. 


Me.—Sheehan’s Case, 


146 A. 258, 


128 Me. 177; Kelley’s Case, 122 A. 
580, 123 Me. 261. 
Mass.—Barbagallo’s Case, 137 N. 


Ei. 33, 243 Mass. 86; Hogan’s Case, 
127 _N.E. 892, 236 Mass. 241; In re 
McPhee, 109 N.E: 633, 222 Mass. 1. 


Mich.—Holden vy. Gifford Lumber 
Co., 204 N.W. 689, 231 Mich. 532; Kan- 
asovich vy. Quincy Min. Co., 203 N.W. 
672, 201 Mich. 39; Kling v. National 
Candy Co., 180 N.W. 431, 212 Mich. 
159; Shaffer vy. D’Arcy Spring Co., 
173 N.W. 201, 206 Mich. 483; Scott v. 
O. A. Hankinson & Co., 171 N.W. 489, 
205 Mich. 353; Herbert v. Lake Shore 
& M. S. Ry. Co., 166 N.W. 923, 200 
Mich. 566; Scheer ‘y. Holmes, 164 N, 
W. 423, 197 Mich. 628. 


[a] ther statements.—(1) WUn- 
less there is no competent .evidence 
to sustain such findings, findings are 
not reviewable. Bjorkstrand Vv. 
Klagstad, 247 N.W. 149, 362 Mich. 
186. (2) Unless findings are palpa- 
bly contrary to the undisputed evi- 
dence, they are not ° reviewable. 
Frankfort Gen. Ins. Co. v. Pillsbury, 
159 P. 150, 173 Cal. 56: 


[b] Rule applied to findings (1) 
as to time (Herbert v. Lake Shore & 
M. S. Ry. Co., 166 N.W. 923, 200 Mich. 
566) (2) and sufficiency (Herbert v. 
Lake Shore & M. S. Ry. Co., supra) 
of notice of the injury. 


[ec] Where there is in record no 
testimony fairly tending to prove 
that described injury was cause of 
death of claimant’s intestate, award 
of compensation under Workmen’s 
Compensation Act, made to her by In- 
dustrial Accident Board, will be set 
aside. Kanasovich y. Quincy Min. 
Co., 203 N.W. 672, 281 Mich. 39; 


Scheer v. Holmes, 164 N.W. 423, 197 
Mich. 628. 


[d] Theory of review is then that 
the commission had no jurisdiction 
to make a finding entirely unsupport- 
ed by evidence, rather than that find- 
ings of a trial court are lacking in 
sufficient evidentiary support and im- 
posing on the reviewing tribunal the 
duty of weighing the evidence to ar- 
rive at a determination of that prop- 
osition. Ethel D. Company v. Indus- 
trial Accident Commission, (Cal. 
App.) 21 P.(2d) 601. 


[e] Statutory provision, providing 
in part that there shall be no appeal 


on questions of fact found by the: 


commission or its chairman, does not 
prevent review of a finding of any es- 
sential fact in favor of claimant by 
the chairman of the industrial acci- 
dent commission without proper evi- 
dence. Mailman y. Record Foundry 
Ce SE Co., 106 A. 606, 118 Me. 
172. 


_ 87. Northwestern Barb Wire Co. v. 
Industrial Commission, 187 N.E. 468, 
353 Ill. 371; Young v. Industrial Com- 
mission, 1854N.HN 189; 852 Ill. 140; 
Ritler vy, Industrial Commission, 184 
N.H. 654, 351 Ill. 838; Cruzan v, In- 
dustrial Commission, 
350 Ill. 467; Long v. Industrial Com- 
mission, 179 N.E. 888, 347 Ill. 250: 
Peters Machinery Co. v. Industrial 
Commission, 179 N.H. 112, 346 Ill. 403; 
Chicago, Wilmington & Franklin Coal 
Co. v. Industrial Commission, 177 N. 
E. 731, 345 Ill. 78; Chicago & N. W. 
Ry. Co. v. Industrial Commission, 173 
N.E. 161, 341 Ill. 131; Selz-Schwab & 
Co. v. Industrial Commission, 156 N. 
E. 763, 326 Ill. 120; Peabody Coal Co. 
v. Industrial Commission, 143 N.E. 
90, 311 Ill. 338; John M. Smyth Co. v. 
Industrial Commission, 137 N.E. 519, 
306 Ill. 171; Imperial Brass Mfg. 
Co. v. Industrial Commission, 137 N. 
EB. 411, 306 Ill. 11, 26 A.L.R. 161; Chi- 
cago, Wilmington & Franklin Coal 
Co. v. Industrial Commission, 135 N. 
E. 784, 303 Ill. 540; Bickel v. Ralph 
Sollit & Sons Const. Co., (Ind.App.) 
184 N.E. 196; State v. Gageby, (Ind. 
App.) 184 N.E. 190; Roush v. W. R. 
Duncan & Son, (Ind.App.) 183 N.E. 
410; Goshen Veneer Co. v. Cozzi, 176 
N.E. 634, 93 Ind.App. 160; General 
American Tank Car Corporation v. 
McLaughlin, 162 N.E. 30, 87 Ind.App. 
276; Swing v. Kokomo Steel & Wire 
Co., 125 N.E. 471, 75 Ind.App. 124; 
Indianapolis Light & Heat Co. v. Fitz- 
water, 121 N.E. 126, 70 Ind.App. 422; 
Zeitlow v. Smock, 117 N.E. 665, 65 
Ind.App. 643; Johnson y. State High- 
way Commission, 134 A. 564, 125 Me. 
443; Juan’s Case, 134 A. 161, 125 Me. 
361; Gagnon’s Case, 130 A. 355, 125 
Me. 16; Cacciagiano’s Case, 130 A. 
275, 124 Me. 422; Adams’ Case, 128 A. 
191, 124 Me, 295; Perangelo’s Case, 
177 N.E. 892, 277 Mass. 59; Sward- 
keck’s Case, 163 N.E. 161, 264 Mass. 
495; Ramondetta’s Case, 134 N.E. 
249, 240 Mass. 492. 


[a] Rule applied to questions con- 
cerning: (1) Relationship of master 
and servant (Zeitlow v. Smock, 117 
N.E. 665, 65 Ind.App. 643); (2) that 
pneumonia was the result of an acci- 
dent (Ferris v. City of BHastport, 122 
A. 410, 123 Me. 193); (8) earnings 
(Dumond’s Case, 133 A: 736, 125 Me. 
313); or (4) scheduled injuries (Ra- 


mondetta’s Case, 134 N.E. 249, 240 
Mass. 492). 
[b] Record evidence is not re- 


quired. (1) (Cacciagiano’s Case, 130 


speculation 


Til. 403; 


183 N:E. 354,! 
of the facts. 


Cal. 235. 
case. 


Farley, 
Comar Oil Co. v. Allen, 19 P.(2d) 


mission’s. 


United States 


A. 275, 124 Me. 422; Ferris v. City of 
Eastport, 122 A. 410, 123 Me. 193) (2) 


although there is authority that it 


must be considered in determining 
the question (Selz-Schwab & Co, v. 
Industrial Commission, 156 N.E. 763, 
326 Ill. 120). 


{[c]| Finding’ supported by mere 
is reviewable. Jones y, 
Eppley Hotels Co., 227 N.W. 153, 208 


Iowa 1281. 


{d] Where only one consistent in- 


ference can be drawn from existing 
facts in compensation case, a finding 
otherwise is an error of law. Clark's 
Case, 126 A. 18, 1284 Me. 47. 


38. Peters Machinery Co. vy. Indus- 
trial Commission, LTS NB At 348 
Dumond’s Case, 133 A. 736, 

313; 128 <A. 


125 Me. Adams’ Case, 


191, 124 Me. 295. 


[a] Other statements.—(1) The 


commission is the body charged with 


the determination of tssues of fact. 


North Pac. S. S. Co. v. Industrial Acc. 
Commission of California, 163 P. 910, 
174 Cal. 500. 


(2) The commission is 
the fact finding body. Greiffenstein 


v. State Industrial Commission, (Okl.) 


26 P.(2d) 747; Spurrier Lumber Co. 


v. Cook, 14 P.(2d) 686, 159 Okl. 186. 


(3) The commission is the final judge 
Santa v: Industrial Ac- 
cident Commission, 165 P. 689, 175 
(4) The commission is the 
finder of facts in a compensation 
Carl B. King Drilling Co. v. 

22 P.(2d) 80, 163 Okl. 304; 
365, 
Schoenfield & Hunter 


162 Okl. 103; 


v. Burden, 18 P.(2d) 860, 162 Okl. 18; 
Mead y. Thurman, 16 P.(2d) 78, 160 
Okl. 115; 


Rushing v. Carter Oil Co., 
15 P.(2d) 571, 160 Okl. 97. (5) Duty 
of ascertaining the facts is the com- 
Savich v. Industrial Com- 
mission, 5 P.(2d) 779, 39 Ariz. 266; 
Fidelity & Guaranty Co. 
v. Industrial Accident Commission of 
California, 183 P. O40 TSae Calera 47s 
(6) Responsibility of trial of facts is 
on the board and commissioner, Wie- 
ber v. England, 216 N.W. 850, 52 S.D. 
72. (7) The board or commission is 
the sole (Indian Territory Illuminat- 
ing Oil Co. v. Bates, 1 P.(2d) 750, 
151 Okl. 38; Rector v. Roxana Petro- 
leum Corporation, 235 P. 183, 108 Okl. 
122; Scruggs Bros. & Bill Garage 
Co. v. State Industrial Commission, 
221 P. 470, 94 Okl. 187) (8) exclusive 
(Gulf States Corporation v. Liston, 
22 P.(2d) 376, 164 Okl. 36; Harring- 
ton v. State Industrial Commission, 
269 P, 312, 131 Okl. 303; Brooks v. A. 
A. Davis & Co., 254 P. 66, 124 Ok1. 
140) (9) trier of the facts (Blanken- 
ship v. Industrial Commission of 
Arizona, 267 P. 203, 34 Ariz. 2; Odems 
v. King, (Okl.) 23 P.(2a) BHA RREK OF) 2 | 
B. King Drilling Co. v. Farley, 22 P. 
(2d) 80, 163 Okl. 304; Magnolia Pe- 
troleum Co. y. Porterfield, 17 P.(2d) 
418, 161 Okl. 199; Lang v. Jordan 
Stone Co., (S.D.) 249 N.W. 314). (10) 
Where there is a conflict in the evi- 
dence (Western Pac. R. Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 224 P. 754, 193 Cal. 413: Walk- 
er v. Industrial Accident Commission, 
Id; B. 954) 170) Calevi37,-1 RiA 919 E 
212; Ledson v. Industrial Accident 
Commission, 287 P. 566, 105 Cal.App. 
328; Coombs v. Industrial Accident 
Commission of California, 245 P. 445, 
76 Cal.App. 565; Clapp’s Parking Sta- 
tion v. Industrial Accident Commis- 
sion of California, 197. P. 369, 51 Cal. 
App. 624), (11) or where opposing in- 
ferences may reasonably be drawn 
———— 


For later cases, developments and changes in the law see Annotations, same title and section number,’ 
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are practically conceded,®® or admitted,*® or are not 
disputed,‘! or the law has been applied erroneously 


WORKMEN’S COMPENSATION ACTS 


to the facts,*2 or where but one reasonable conclu- 


sion is possible,** or where there has been an abuse 
of discretion,** the court may review them, Conclu- 


(Western Pac. R. Co. v. Industrial 
Accident Commission of California, 
supra; Walker vy. Industrial Accident 
Commission, supra; Ledson vy, Indus- 
trial Accident Commission, supra; 
Ragos v. Industrial Accident Com- 
mission of California, 256 P. 487, 83 
Cal.App. 313; Coombs v. Industrial 
Accident Commission of California, 
supra; Clapp’s Parking Station v. 
Industrial Accident Commission of 
California, supra), the commission is 
the final arbiter. 


39. Lekomitros v. R. C. Can C€o., 
(Mo.App.) 46 S.W.(2d) 963. 


- [a] Bule applied to finding that 
claimant was not a tarm laborer. 
Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577. 


40. Zeitlow v. Smock, 117 N.E. 
665, 65 Ind.App. 643; Murray’s Case, 
154 A. 352, 130 Me. 181, 75 A.L.R. 720; 
Crawford’s Case, 143 A. 464, 127 Me. 
sate, Lekomitros =v. R.-C., Can) Co:, 
(Mo.App.) 46 S.W.(2d) 963. 


[a] Rule applied to questions con- 
cerning: (1) Relationship (Zeitlow 
v. Smock, 117 N.E. 665, 65 Ind.App. 
643; Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720); or (2) excuse 
for failure to give notice of accident 
within statutory period (Crawford’s 
Case, 143 A. 464, 127 Me. 374). 


41. Smith vy. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Pooler’s 
Case, 118 A. 590, 122 Me. 11; Four- 
nier’s Case, 113 A. 27, 120 Me. 191; 
Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577. 


[a] Rule applied: (1) To finding 
that claimant was not a farm laborer 
(Shafer v. Parke, Davis & Co., 159 N. 
W. 304, 192 Mich. 577); (2) whether 
the employer was an assenting em- 
ployer so far as the operation in 
Wilch the employee injured is eon- 
cerned (Fournier’s Case, 113 A. 27, 
120 Me. 191); or (3) whether the 
claimant was an employee as defined 
by statute (Pooler’s Case, i118 A. 590, 
122 Me. 11). 


42. Smith v. Heine Safety Boiler 
Co.; 112 A. 516, °119 Me. 552; Thi- 
beault’s Case, 111 A. 491, 119 Me. 336; 
Mailman v. Record Foundry & Ma- 
chine Co., 106 A. 606, 118 Me. 172; 
Lekomitros v. R. C. Can Co., (Mo. 
App.) 46 S.W.(2d) 963. 


[a] Rule applied.—(1) The find- 
ing of the chairman of the industrial 
accident commission that claimant 
widow had not sustained the burden 
of proof on the point of her marriage 
was not a finding of fact, but of law, 
based on rules of law (Smith v. Heine 
Sofety Boiler Co., 112 A. 516, 119 Me. 
552), (2) and, being erroneous, was 
reversible by the court (Smith v. 
Heine Safety Boiler Co., supra). (3) 
If the chairman of the industrial ac- 
cident commission applies a wrong 
rule of law in computing the aver- 
age weekly wages of a claimant under 
the Workmen’s Compensation Act, or 
finds any essential fact without prop- 
er evidence, the award can be at- 
tacked on appeal from the decree. 
aaubesule-s Case, 111 A. 491, 119 Me. 
o . 

{b] Findings which depend on sin- 
gle board member’s determination as 
lo credibility of witnesses and ob- 
servation of employee could not be 
pronounced wrong inlaw. De Pietro’s 
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ceeding.*® 


Case, (Mass.) 187 N.E. 773. 


43. Murray’s Case, 154 A. 352, 130 
Me. 181, 75 A.L.R. 720. 


44. Lenne y. Binkley Mining Co., 
(Ind.App.) 187 N.E. 842. 


45. Walker v. Chicago, I. & L. Ry 
Co., 117 N.E. 969, 66 Ind.App. 165; 
Kimber v. Michigan Light Co., 203 N. 
W. 110, 229 Mich. 668; Van Gorder v. 
Packard Motorcar Co., 162 N.W. 107. 
195 Mich. 588, L.R.A.1917E 522; Bel) 
v. Hayes-Ionia Co., 158 N.W. 179, 192 
Mich. 90. 

[a] RBule applied.—Whether intes- 
tate at time of injury was engaged in 
interstate commerce presents a ques- 
tion of law. Walker v. Chicago, I. & 
ase Co., 117 N.E. 969, 66 Ind.App. 
165). 


46. What are particular ques- 
ee of law or fact see supra §§ 985— 
1029. 

47. Ariz.—Federal Mut. Liability 
Ins. Co. v. Industrial Commission of 
Arizona, 252 P. 512, 31 Ariz. 224. 


Cal.— Crockett v. Industrial Acci- 
dent Commission of California, 213 
P. 969, 190 Cal. 588; Hart v. State 
Industrial Accident Commission, 6 P. 
(2d) 348, 119 Cal.App. 200; Duarte v. 
Industrial Accident Commission of 
California, 243 P. 886, 76 Cal.Anp. 158; 
Standard Lumber Co. v. Industrial 
Accident Commission of California, 
212 P. 720, 60 Cal.App. 331. 


Colo.—Andrews v. Industrial Com- 
mission of Colorado, 216 P. 256, 73 
Colo. 456. 


Conn.—Mancini v. Scovill Mfg. Co., 
UES AvVE3975 98 Conny5915 

Ky.—Black Star Coal Co. v. Collins, 
82 S.W.(2d) 540, 286 Ky. 39. 


Minn.—Ylitala  v. International 
Harvester Co., 229 N.W. 100, 179 
Minn. 29. 


Mo.—Rinehart vy. F. M. Stamper Co., 
(App.) 55 S.W.(2d) 729. 

N.Y.—Smith v. Benjamin B. Wright 
Co., 250 N.Y.S. 56, 232 App.Div. 343. 


Okl.—Dunning Const. Co. v. Frank- 
lin, 26 P.(2da) 914; Hamilton & Hart- 


man v. Badgett, 22 P.(2d) 350, 164 
Okl. 31; Briscoe Const. Co. v. Lister- 
man, 20 FP.(2d) 560, 163 Okl. 17; 


Douthitt v. State Industrial Commis- 
sion, 17 P.(2d) 4384, 161 Okl. 79; Re- 
publie Supply Co. v. Davis, 14 P.(2d) 
222. 159 Okl. 21; Cannady v. Balch, 10 
P.(2d) 427, 156 Okl.. 222; Indian Ter- 
ritory Illuminating Oil Co. v. Bates, 
1 P.(2d) 750, 151, OKI. 385, Hudson iv. 
State Industrial Commission, 252 P. 
430, 122 Okl. 159; Little Fay Oil Co. 
Vaillant Py 379: 901OkKlS 267s 
Little Fay Oil Co. v. Stanley, 217 P. 
377, 90 Okl. 265; Superior Smokeless 
Coal & Mining Co. v. Hise, 213 P. 303, 
89 Okl. 70; Southern Surety Co. v. 
Taber, 212 P. 128, 88 Okl. 103; Wick 
v. Gunn, 169 P. 1087, 66 Okl.. 311, 4 
AT, Ro 10%, 


Utah.—Kelly v. Industrial Commis- 
sion of Utah, 12 P.(2d) 1112, 80 Utah 
73; Rigby v. Industrial Commission, 
286 P. 628, 75 Utah 454; Chief Con- 
sol. Mining Co. v. Industrial Commis- 
sion of Utah, 260 P. 271, 70 Utah 333. 


Va.— Virginia Electric & Power Co. 
Vv. Place, 143 S.B.-756, 150. Va. 562. 
[a] Other statements.—(1) Com- 


mission is arbiter of the facts. De 
Moss v. Evens & Howard Fire Brick 
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sions of law, when based on findings of fact, are sub- 
ject to the supervision of the reviewing court.*® 


[§ 1268] (2) Review of Award in Original Pro- 
Questions of fact,*7 particularly where 


Co., (Mo.App.) 57 S.W.(2d) 720; 
Huelsmann v. Stute & Co., (Mo.App.) 
28 S.W.(2d) 387. (2) Where the evi- 
dence is conflicting, the question of 
fact is for the trier to find. Larke v. 
John Hancock Mut. Life Ins. Co., 97 
A. 320, 90 Conn. 303, L.R.A.1916E 584. 
(3) Decisions of the industrial com- 
mission are persuasive, but not bind- 
ing on the supreme court on ques- 
tions of law. Massey v. Board of 
Education of Mecklenburg County, 
167 -S.:E7/696,. 2049N.C:. 1938: 


[b] Rule applied.—(i1) If it is 
clear on the facts found by the board 


that, as a legal conclusion, an in- 
jury was not accidental (Bell v. 
Hayes-Ionia Co., 158 N.W. 179, 192 


Mich. 90), (2) or that it did not arise 
in the course of the emnloyment (Bell 
v. Hayes-lonia Co., supra), a contrary 
conclusion awarding compensation 
will not be allowed to stand. So the 
rule has been applied to questions: 
(3) Whether deceased was engaged in 
interstate commerce (Brackett’s Case, 
138 A. 557, 126 Me. 365); (4) status 
of claimant (Bowden y. Cumberland 
County, 123 A. 166, 128 Me. 359); (5) 
dependency (Balestrere v. Industrial 
Accident Commission, 266 P. 968, 91 
Cal.App. 98: Pacific Employer’s Ins. 
Co. v. Woland, 255 P. 764, 82 Cal.App. 
414; Black Star Coal Co. v. Collins, 
32 S.W.(2d) 540, 236 Ky. 39: Kimber 
v. Michigan Light Co., 203 N.W. 110, 
229 Mich. 668; Harness v. Industrial 
Commission of Utah, (Utah) 17 P. 
(2d) 277; Utah Fuel Co. v. Industrial 
Commission, 15 P.(2d) 297, 80 Utah 
301, 86 A.L.R. 858; Rigby v. Indus- 
trial Commission, 286 P. 628, 75 Utah © 
454; Geo. A. Lowe Co. v. Industrial 
Commission of Utah, 190 P. 934, 56 
Utah 519; Virginia Electric & Pow- 
er Co. v. Place, 143 S.E. 756, 150 Va. 
562); (6) where claimant is not 
within statutory classification of de- 
pendents (Virginia Electric & Power 
Co. v. Place, 143 S.E. 756, 150 Va. 562); 
(7) and extent thereof (Harness vy. 
Industrial Commission of Utah, 
(Utah) 17 P.(2d) 277; Ogden City v. 
Industrial Commission of Utah, 193 
P. 857, 57 Utah 221); (8) whether the 
injury was accidental (Van Gorder v. 
Packard Motorcar Co.. 162 N.W..107, 
195 Mich. 588, L.R.A.1917E 522): (9) 
whether the injury arose out of and 
in the course of the employment (Van 
Gorder v. Packard Motorcar Co., su- 
pra); (10) whether failure to give 
notice of accident was due to mistake 
(Brackett’s Case, 138 A. 557, 126 Me. 
365). (11) Whether employee was 
engaged in an employment excluded 
by the statute (Crockett v. Industrial 
Ace. Commission of California, 213 
P. 969, 190 Cal. 583); (12) existence 
of partnership as employer (Flowers 
v. Hill, 249 P. 704, 119 Okl. 275); (138) 
whether the workman is an employee 
(San Bernardino County v. State In- 
dustrial Accident Commission, 20 P. 
(2d) 673, 217 Cal. 618; Employers’ 
Liability Assur. Corporation, Limit- 
ed, of London, England v. Industrial 
Accident Commission of California, 
267 RS) 922) 92) CaleAppe iil 9) = aici) 
question of hanpening of injury (Fi- 
delity & Casualty Co. of New York v. 
Industrial Accident Commission of 
California, 228 P. 346, 67 Cal.App. 
643); (15) cause (Vaughn & Rush v. 
Stump, 9 P.(2d) 764, 156 Okl. 125; 
Amerada Petroleum Corporation v. 
Cook, 3 P.(2d) 667, 152 Okl. 98; Mc- 
Arthur yv. Carmichael, 3 P.(2d) 195, 
151 Okl. 210; Cromwell Franklin Oil 
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Co. v. Cox, 296 P. 446, 147 Okl. 226; 
Marland Production Co. v. Hogan, 294 
P. 115, 146 Okl. 220; Harvey v. Texas 
Co., 277 P. 268, 136 Okl. 244), (16) 
where there have been two accidents 
(New York Indemnity Co. v. Miller, 
22 F.(2d) 107, 163 Okl. 283), (17) and 
nature (Vaughn & Rush v. Stump, 9 
P.(2d) 764, 156 Okl. 125) of the injury 
(18) whether a subsequent incident 
or accident is an‘ independent inter- 
vening cause (Head Drilling Co. v. 
Industrial Accident Commission, 170 
P. 157, 177 Cal. 194); (19) whether an 
injury arose out of and in the course 
of the employment (Maryland Cas- 
ualty Co. v. Industrial Commission of 
Arizona, 266 P. 11, 33 Ariz. 490; San 
Bernardino County v. State Industrial 
Accident Commission, 20 P.(2d) 673, 
217 Cal. 618; San Francisco-Oakland 
Terminal Rys. v. Industrial Accident 
Commission, 179 P. 386, 180 Cal. 121; 
Ylitala v. International Harvester 
Co., 229 N.W. 100, 179 Minn. 291; 
Thomas v. Martin, 23 P.(2d) 192, 164 
Okl. 151; Reiter-Foster Oil Co. v. 
Broderson, 19 P.(2d) 142, 162 Okl. 73; 
Wise-Buchanan Coal Co. v. Ray, 17 
F.(2d) 360, 157 Okl. 197; Oklahoma 
Gas & Electric Co. v. Santino, 12 P. 
(2d) 221, 158 Okl.'70; Indian Terri- 
tory Illuminating Oil Co. v. Crow, 296 
E. 451, 147 Okl. 229; Gary v. State 
Industrial Commission, 296 P. 385, 147 
Okl. 162; Maney & Alley v. Fletcher, 
282 P. 153, 140 Okl. 54; Skelly Oil Co. 
vy. Lyon, 276 P. 712, 136 Okl. 94; Ryan 
v. State Industrial Commission, 261 
P. 181, 128 Okl. 25; Skelly Oil Co. v. 
State Industrial Commission, 216 P. 
933, 91 Okl. 194; Superior Smokeless 
Coal & Mining Co. v. Hise, 213 P. 303, 
89 Okl. 70); (20) risks common to 
public at large (Collins v. Industrial 
Accident Commission, 273 P. 33, 205 
Cal. 727; Fidelity & Casualty Co. of 
New York v. Industrial Accident Com- 
mission of California, 258 P. 698, 84 
Cal.App. 506; Sheehan Pipe Line Co. 
v. Cruncleton, 22 P.(2d) 112, 168 Okl. 
205); (21) whether employee refused 
to avail himself of reasonable medi- 
cal treatment tendered by employer 
(Whitehurst v. Auterson, 20 P.(2d) 
1035, 163 Okl. 75; United Rendering 
Co. v. Lewis, 7 P.(2d) 149, 154 Ok). 
153); (22 whether injured em- 
ployee’s refusal to submit to tendered 
surgical operation is unreasonable 
(Leavell Coal Co. v. Stamper, 21 P. 
(2d) 1046, 163 Okl. 289; United Ren- 
dering Co. v. Lewis, 7 P.(2d) 149, .154 
Okl. 153; McArthur vy. Carmichael, 3 
P.(2d) 195, 151 Okl. 210; Indian Ter- 
ritory Illuminating Oil Co. v. Bates, 
ie P20) A50.. 152 Oks 88) s07 (23) 
whether action of employee amounted 
to willful misconduct (Myers v. In- 
dustrial Accident Commission, 218 P. 
11, 191 Cal. 673), (24) or whether he 
was ignorant, uninformed, or know- 
ingly forgot (Myers v. Industrial Ac- 
eident Commission, supra), (25) or 
whether he disobeyed orders made 
for his protection (Myers v. Indus- 
trial Accident Commission, supra); 
(26) what constitutes whole year, 
within meaning of statutes relating 
to the calculation of the employee’s 
earnings (Acme Coal & Mining Co. v. 
Briggs, 286 P. 768, 142 Okl. 285); (27) 
duration of incapacity (Brown yv. Eng- 
lish, 159 Okl. 208, 15 P.(2d) 17; Ste- 
phenson v. State Industrial Commis- 
sion of Oklahoma, 192 P. 580, 79 Okl. 
228); (28) extent of injured em- 
ployee’s decrease in earning capacity 
(Whitehurst v. Auterson, 20 P.(2d) 
1035, 168 Okl. 75; Geis Price Grain 
Co..v. Bailey, 9 P.(2d) 424, 155 Okl1. 
302); (29) amount of compensation 
(Virginia Electric & Power Co. vy. 
Place, 143 S.E. 756, 150 Va. 562); (30) 
extent of disability (H. F. Wilcox Oil 
& Gas Co. v. Fleming, 22. P.(2d). 72, 
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163 Okl. 290; C. BE. Reynolds Drilling 
Co. v. Phillips, 22 P.(2d) 111, 163 Okj. 
170; Denver Producing & Refining 
Co. v. Phillips, 21 P.(2d) 42, 163 Okl. 
106; Ranney-Wilson Rig Bldg. Co. v. 
Hamby, 10 P.(2d) 410, 156 Okl. 220; 
Vaughn & Rush v. Stump, 9 P.(2d) 
764, 156 Okl. 125; G. A. Nichols, Inc., 
v. Bailey, 7 P.(2d) 468, 154 Okl. 214; 
Amerada Petroleum Corporation v. 
Coolkjs3 BP. (2d) 667,7152: O11.) 985 7Ok- 
lahoma Natural Gas Corporation v. 
Smith, 296 P. 454, 147 Okl. 221); (31) 
as whether the disability is total 
(Independent Oil Well Cementing Co. 
v. Curtis, 22 P.(2d) 1005, 164 Okl. 76; 
Sherman Machine & Iron Works v. 
Lentz, 8 P.(2d) 7138, 155 Okl. 180; His- 
som Drilling Co. v. Benson, 5 P.(2qd), 
393, 153 Okl. 157); (32) partial (Los 
Angeles & S. L. R. Co. v. Industrial 
Commission of Utah, 289 P. 114, 76 
Utah 239), (33) permanent (Lillef- 
jeld v. North Dakota Workmen’s 
Compensation Bureau, 244 N.W. 36, 62 
N.D. 388; Independent Oil Well Ce- 
menting Co. v. Curtis, 22 P.(2d) 1005, 
164 Okl. 76; Marland Production Co. 
v. Hogan, 294 P. 115, 146 Okl. 220), 
(34) or permanent partial (Geis Price 
Grain Co. v. Bailey, 9 P.(2d) 424, 155 
Okl. 302); (35) computation of the 
amount of permanent disability (Ford 
Motor Co. v. Industrial Accident Com- 
mission, 261'*I. “466, 202 Cal. 459); 
(36) whether disability suffered by 
compensation claimant has reached 
maximum determination (Phillips Pe- 
troleum Co. v. Ashcraft, 8 P.(2d) 758, 
155 Okl. 201); (37) when temporary 
total disability and permanent par- 
tial disability exist so as to justify 
successive awards (Mead & Phillips 
Drilling Co. v. Rush, 13 P.(2d) 78, 158 
Okl. 265; Cudgel v. State Industrial 
Commission, 1 P.(2d) 748, 151 Okl. 
44; Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 147 Okl. 207); (38) whether loss 
of more than one finger constitutes 
disability to hand, incapaciting work- 
man (Carl B. King Drilling Co. v. 
Farley, 22 P.(2d) 80, 163 Okl. 304; 
Commonwealth Mining Co. v. Atter- 
berry;. 22 P. (2d) 78,163, -Okl. — 294; 
Planters’ Gin Co. v. McCurley, 12 P. 
(2d) 173, 157 Okl. 273); (39) whether 
injured employee’s testimony as to 
Superior’s order was fraudulent 
scheme (Pacific Indemnity Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 261 P. 987, 202 Cal. 521); (40) 
what disposition in any particular 
case is in proportion to the respec- 
tive needs of the dependents and 
just and equitable (Perry v. Indus- 
trial Accident Commission, 169 P. 
353, 176 Cal. 706); (41) whether pay- 
ments made by the employer subse- 
quent to the injury were made as 
wages or as’ compensation (Conti- 
nental Oil Co. v. Wilkerson, 22 P. 
(2a) 1004, 164 Okl. 62; Douthitt v. 
State Industrial Commission, 17 P. 
(2d) 434, 161 Okl. 79); (42) whether 
the employee’s refusal to engage in 
the same work as before the injury is 
due to disability or to fear (Staley- 
Patrick Drilling Co. v. State Indus- 
trial Commission, 212 P. 1006, 88 Okl. 
260); (43) whether employer is prej- 
udiced by employee’s failure to give 
statutory notice of injury (South- 
western Bridge & Culvert Co. v. Sul- 
lenger, 20 P.(2d) 891, 163 Okl. 68; 
Green v. Bush, 3 P.(2d) 690, 152 Ok1. 


112; Hardeman-King Co. v. Hudson, 
8 P.(2d) 424, 151. Okl. 236; Turner v. 
Harl W.; Baker, &Co:, 4 Pid) 739, 


151 Okl. 28; Oklahoma Natural Gas 
Corporation v. Baker, 298 P. 875, 148 


Okl. 277); (44) whether change of 
condition has resulted from em- 
ployee’s failure to give statutory 


written notice of injury (Green vy. 
Bush, 3: P.(2d) 690, 152 Okl. 112); 


[§ 1268 


(45) whether claimant was mentally 
competent to sign a joint petition for 
final settlement (Tippin v. State In- 
dustrial Commission, 272 P. 848, 134 
Okl. 179); (46) credibility of wit- 
nesses (Wilson & Co. v. Locke, 50 F. 
(2d) 81; Blankenship v. Industrial 
Commission of Arizona, 267 P. 203, 
34 Ariz. 2; Myers v. Industrial Acci- 
dent Commission, 218 P. 11, 191 Cal. 
673; Cashel v. Industrial Accident 
Commission of California, 250 P. 691, 
80 Cal.App. 388; Hart v. Industrial 
Accident Commission of California, 
235 P. 748, 71 Cal.App. 542; Kosik v. 
Manchester Const. Co., 136 A. 870, 106 
Conn. 107; Louth v. G. & O. Mfg. Co., 
133 A. 664, 104 Conn. 459; Larke v. 
John Hancock Mut. L. Ins. Co., 97 A. 
320, 90 Conn. 303, L.R.A.1916E 584; 
Standard Elkhorn.Coal Co. v. Reffett, 
58 S.W.(2d) 619, 248 Ky. 487; Con- 
solidation Coal Cosy. Branham, 49 S. 
W.(2d) 1035, 243 Ky. 780; Hoffman v. 
Missouri Pac. R. Co., (Mo.App.) 63 
S.W.(2d) 427; Kiser v. J. W. O’Con- 
nell Painting Co., (Mo.App.) 60 S.W. 
(2d) 636; De Moss v. Evens & How- 
ard Fire Brick Co., (Mo.App.) 57 S.W. 
(2d) 720; Bender v. Midwest Pipe & 
Supply Co., (Mo.App.) 57 S.W.(2d) 
707; Sanders v. Central Bldg. Materi- 
als Co., (Mo.App.) 48 S.W.(2d) 863) 
(47) and weight (Kosik vy. Manches- 
ter Const. Co., 136 A. 870, 106 Conn. 
107; Hoffman v. Missouri Pac. R. 
Co., (Mo.App.) 63 S.W.(2d) 427; Ki- 
ser v. J. W. O’Connell Painting Co., 
(Mo.App.) 60 S.W.(2d) 636; De Moss 
v. Evens & Howard Fire Brick Co., 
(Mo.App.) 57 S.W.(2d) 720; Bender 


v. Midwest Pipe & Supply Co., (Mo. 
App.) 57 S.W.(2d) 707; Jackson v. 
General Metals Refining Co., (Mo. 


App.) 43 S.W.(2d) 865; Sanders v. 
Central Bldg. Materials Co. (Mo.App.) 
43 S.W.(2da) 863; Benjamin v. Rosen- 
berg Bros., 167 N.Y.S. 650, 180 App. 
Div. [aff 119 N.E. 1030, 223 N.Y. 569]; 
Victor Gasoline Co. v. Weatherman, 
21 P.(2d) 35, 163 Okl. 113; Detling vy. 
Tessier, (S.D.) 249 N.W. 686 [adher- 
ing to 244 N.W. 538]; Moray v. In- 
dustrial Commission of Utah, 213 P. 
797, 61 Utah 409; Bain v. Industrial 
Commission, 199 P. 666, 58 Utah 870), 
(48) ineluding the interest of wit- 
nesses (Rukavina v. Industrial Com- 
mission of Utah, 248 P. 1103, 68 Utah 
1) (49) or of evidence (Standard Lum- 
ber Co. v. Industrial Accident Com- 
mission of California, 212 P. 720, 60 
Cal.App. 331); (50) determination of 
disputed questions of fact (National 
Engineering Corporation v. Indus- 
trial Accident Commission of Califor- 
nia, 225 P. 2, 198 Cal. 422; Wise-Bu- 
chanan Coal Co. v. Ray, 17 P.(2d) 360, 
157 Okl. 197); (51) weight (Savich vy. 
Industrial Commission, 5 P.(2d) 779, 
39 Ariz. 266; Blankenship v. Indus- 
trial Commission of Arizona, 267 P. 
2038, 34 Ariz. 2; Murray v. Industrial 
Accident Commission, 14 P.(2d) 301, 
216 Cal. 340; State Compensation Ins. 
Fund v. Industrial Accident Commis- 
sion of California, 231 P. 996, 195 Cal. 
174; Perry v. Industrial Accident 
Commission of California, 181 P. 788, 
180 Cal. 497; Pacific Gas & Electric 
Co. v. Industrial Accident Commis- 
sion of California, 263 P. 869, 88 Cal. 
App. 513; Beronio v. Industrial Acci- 
dent Commission, (Cal.App.) 260 P. 
1104; Cashel v. Industrial Accident 
Commission of California, 250 P. 691, 
80 Cal.App. 388; Duarte v. Industrial 
Accident Commission of California, 
243 P. 886, 76 Cal.App. 158; Hart vy. 
Industrial Accident Commission of 
California, 235 P. 748, 71 Cal.App. 542; 
Standard Elkhorn Coal Co. v. Reffett, 
58 S.W.(2d) 619, 248 Ky. 487; Devault 
& Deitrich v. Harris, 21 P.(2d) 1043, 
163 Okl. 262; Victor Gasoline Co. v. 
Weatherman, 21 P.(2d) 35, 163 Ok. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statutes so provide,*® and mixed questions of law and 
fact,*® arising in a proceeding for compensation be- 
fore an administrative board or commission, or single 
member or the board or single commissioner not act- 
ing as arbitrator or referee, are to be determined by 


113; Black, Sivalls & Bryson v. New- 
ell, 4 P.(2a) 102, 152 Okl. 278; Cudgel 
vy. State Industrial Commission, 1 P. 
(2a) 7438, 151 Okl. 44; Moray v. Indus- 
trial Commission of Utah, 213. P. 797, 
61 Utah 409; American Furniture Co. 
yv. Graves, 126 S.B. 213, 141..Va. 1 
{hearsay evidence]), (52) sufficiency 
(State Compensation Ins. Fund v. In- 
dustrial Accident Commission of Cal- 
ifornia, 231 Pb. 996, 195 Cal. 174; Den- 
ver & R. G. W. R. Co. v. Industrial 
Commission of Utah, 272 P. 239, 73 
_ Utah 86), (53) and effect (State Com- 
pensation Ins. Fund v. Industrial Ac- 
cident Commission of California, 231 
P. 996, 195 Cal. 174) of the evidence; 
and (54) whether or not, in the pres- 
ence of conflicting evidence, the stat- 
utory presumption as to status of em- 
ployee has been overcome (Gale v. 
State Industrial Accident Commis- 
sion, 294 P. 391, 211 Cal. 137). 


{e] Of two equally probable infer- 
ences as to the mode in which an em- 
ployee fell to his death, the commis- 
Sion, as trier of the facts, may not 
adopt that which spells liability in 
preference to that which proves its 
opposite. Joseph y. United Kimono 
Co., 185 N.Y.S. 700, 194 App.Div. 568. 


{d] Statutery provisions making 
findings of fact conclusive do not ap- 
ply to legal conclusions. Bell v. 


Hayes-lIonia Co., 158 N.W. 179, 192 
Mich. 90 
48. See statutory provisions; and 


cases infra this note, 


{a] In Ohio, in view of Gen. Code 
§ 1465—90, the commission may de- 
termine the question whether the in- 
jury resulted in a disease. Schmidt 
v. Industrial Commission, 18 Ohio N. 
P.N.S. 305 


49. Texas Pacific Coal & Oil Co. v. 
Fisher, 299 P. 219, 149 Okl. 102; 
Clinchfield Carbocoal Corporation v. 
Kiser, 124 S.E. 271, 139 Va. 451. 


fa] Rule applied.—Whether the 
relationship of employer and em- 
ployee or independent contractor ex- 
ists is to be determined by the com- 
mission. Texas Pacific Coal & Oil 
Co. v. Fisher, 299 P. 219, 149 Ok). 102. 


50. Pierce v. Phelps Dodge Cor- 
poration, (Ariz.) 26 P.(2d) 1017; 
Johnson v. T. B. Stewart Const. Co., 
293 P. 20, 37 Ariz. 250; Federal Mut. 
Liability Ins. Co. v. Industrial Com- 
mission of Arizona, 252 P. 512, 31 
Ariz. 224; San Bernardino County v. 
State Industrial Accident Commis- 
sion, 20° P.(2d) 673, 217 Cal. 618; 
Murray v. Industrial Accident Com- 
mission, 14 P.(2d) 301, 216 Cal. 340; 
Dalsheim v. Industrial Accident Com- 
mission, 8 P.(2d) 840, 215 Cal. 107; 
Carlson v. Industrial Accident Com- 
mission, 2'P.(2d) 151, 213 Cal. 287 
{[eert den 52 S.Ct. 199, 284 U.S. 681, 
76 L.Ed. 575]; MacDonald v. Indus- 
trial Accident Commission, 1 P.(2d) 
979, 213 Cal. 156; Fogarty v. Depart- 
ment of Industrial Relations of Cal- 
ifornia, Division of Industrial Acci- 
dents and Safety, 273 P. 791, 206 Cal, 


102; Independence Indemnity Co. v. 
Industrial Accident Commission of 
Galifornia, 226222) 757,203" Cal.” 51; 


Hartford Accident & Indemnity Co. v. 
Industrial Accident Commission of 
California, 262 P. 309, 202 Cal. 688, 
58 A.L.R. 1392; Pacific Indemnity Co. 
v. Industrial Accident Commission of 
California, 261 P. 987, 202 Cal. 521; 
York Junction Transfer & Storage Co. 


| 
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the case may be. 


v. Industrial Accident Commission of 
California, 261.P. 704, 202 Cal. 517; 
Ford Motor Co. v. Industrial Accident 
Commission, 261 P. 466, 202 Cal. 459; 
Hillen v. Industrial Accident Commis- 
sion, 250 P. 570, 199 Cal. 577; Stacey 


Bros. Gas Const. Co. v. Industrial 
Accident Commission of State of Cal- 
ifornia, 239 P. 1072, 197 Cal. 164; 


Standard Varnish Works v. Industri- 
al Accident Commission of California, 
239 P. -1067, 197 Cal. 143; Roman 
Catholic Archbishop of San Francisco 
v. Industrial Accident Commission, 
230 P. 1, 194 Cal. 660; National Engi- 
neering Corporation v. Industrial Ac- 
cident Commission of California, 225 
P. 2, 193 Cal. 422; Western Pac. R. Co. 
v. Industrial Accident Commission of 
California, 224 P. 754, 193 Cal. 413; 
Market St. Ry. Co. v. Industrial Ac- 
cident Commission, 224 P. 95, 193 Cal. 
178; Great Western Power Co. of Cal- 
ifornia v. Industrial Accident Com- 
mission of California, 218 P. 1009, 191 
Cal. 724; Myers v. Industrial Acci- 
dent Commission, 218 P. 11, 191 Cal. 
673; Crockett v. Industrial Accident 
Commission of California, 213 P. 969, 
190 Cal. 583; George L. Eastman Co. 
v. Industrial Accident Commission, 
200 P. 17, 186 Cal. 587; Moore Ship- 
building Corporation v. Industrial Ac- 
cident Comnfiission, 196 P. 257, 185 
Cal. 200, 13 A.L.R. 676; Engels Cop- 
per Mining Co. v. Industrial Accident 
Commission, 192 P. 845, 183 Cal. 714, 
11 A.L.R. 785; Western Indemnity 
Co. v. Industrial Accident Commis- 
sion, 190 P. 27, 182 Cal. 709: Krob- 
itzsch v. Industrial Accident Commis- 
sion of California, 185 P. 396, 181 
Cal. 541; Bethlehem Shipbuilding 
Corporation v. Industrial Accident 
Commission of California, 185 P. 179. 
181 Cal. 500, 7 A.L.R. 1180; San Fran- 
cisco-Oakland Terminal Rys. v. In- 
dustrial Accident Commission, 179 P. 
386, 180 Cal. 121; Walker v. Indus- 
trial Accident Commission, 171 P. 954, 
177 Cal. 737, L.R.A.1918F 212; Santa 
v. Industrial Accident Commission, 
165 P. 689, 175 Cal. 235; North Pac. 
S.S. Co. v. Industrial Accident Com- 
mission of California, 163 P. 910, 174 
Cal. 500; Donlon Bros. v. Industrial 
Accident Commission of State of Cali- 
fornia, 1594. Pe Vela Ls Cali i250. 
Western Grain & Sugar Products Co. 
v. Pillsbury, Looe 425, tab cal. Vso: 
Southwestern Surety Ins. Co. v. Pills- 
bury, 158 P. 762, 172 Cal. 768; West- 
ern Metal Supply Co. v. Pillsbury, 156 
P. 491, 172 Cal. 407; Great Western 
Power Co. v. Pillsbury, 149 P. 35, 170 
Cal. 180; New York Indemnity Co. v. 
Industrial Accident Commission, 14 
P.(2d) 160, 126 Cal.App. 37; Simon- 
ton v. State Industrial Accident Com- 
mission, 5 P.(2d) 959, 119 Cal.App: 
15; Metropolitan Casualty Ins. Co. 
v. State Industrial Accident Commis- 
sion, 4 P.(2d) 190, 117 Cal.App. 369; 
Johannsen v. Industrial Accident 
Commission, 298 P. 99, 113 Cal.App. 
162; Danziger v. Industrial Accident 
Commission, 292 P. 525, 109 Cal.App. 
71; Hufstetler v. Department of In- 
dustrial Relations, Division of In- 
dustrial Accidents and Safety, 290 P. 
922, 107 Cal.App. 741; Pacific Indem- 
nity Co. v. Industrial Accident Com- 
mission, 288 P. 129, 105 Cal:App. 535; 
Singer v. Industrial Accident Com- 
mission of State, 287 P. 567, 105 Cal, 
App. 374; Ledson v. Industrial Ac- 
cident Commission, 287 P. 566, 105 
Cal.App. 828; Johnson v. Department 
of Industrial Relations, Division of 
Industrial Accidents and Safety, 281 
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such board, commission, member, or commissioner, as. 


On review of an award of the board 


or commission, or single member of the board or sin- 
gle commissioner not acting as arbitrator or referee, 
whether the review be by writ of certiorari,°® writ 


P. 440, 101. Cal.App. 1;. Dufour v. 
Seymour, 280 P. 134, 100 Cal.App. 434; 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England v. 
Industrial Accident Commission of 
California, 267 P. 922, 92. Cal.App-. 
119; Pacific Employers’ Ins. Co. v.- 
Department of Industrial Relations, 
267 P. 880, 91 Cal.App. 577; Maryland 
Casualty Co. v. Industrial Accident 
Commission of California, 267 P. 321, 
91 Cal.App. 574; Federal Mut, Lia- 
bility Ins. Co. v. Industrial Accident 
Commission of California, 265 P. 858, 
90 Cal.App. 357; Callahan v. Indus- 
trial Accident Commission of Cali- 
fornia, 264 P. 286, 89 Cal.App. 16; 
Pacific Gas & Electric Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 263 P. 869, 88 Cal.App. 513; 
Clarke v. Industrial Accident Com- 
mission, 262 P. 471, 87 Cal.App. 766; 
Singlaub vy. Industrial Accident Com- 
mission of California, 262 P. 411, 87 
Cal.App. 324; Beronio v. Industrial 
Accident Commission, (Cal.App.) 260 
P. 1104; Orinda Properties Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 260 P. 375, 86 Cal.App. 1; 
Payne v. Industrial Accident Com- 
mission, 258 P. 620, 84 Cal.App. 657; 
Fidelity & Casualty Co. of New York 
v. Industrial Accident Commission of 
California, 258 P. 698, 84 Cal.App. 
506; U.S. Fidelity & Guaranty Co. v. 
Industrial Accident Commission of 
California, 257 P. 895, 84 Cal.App. 226; 
Ragos v. Industrial Accident Com- 
mission of California, 256 P. 487, 83 
Cal.App. 313; Pacific Employer’s Ins. 
Co. v. Woland, 255 P. 764, 82 Cal.App. 
414; Coombs v. Industrial Accident 
Commission, 253 P. 976, 252 P. 1069, 
81 Cal.App. 137; Pacific Employers’ 
Ins. Co. v. Industrial Accident Com- 
mission of California, 249 P. 33, 79 
Cal.App. 195; Saleneek v. Industrial 
Accident Commission, 247 P. 526, 77 
Cal.App. 790; Landsrath v. Indus- 
trial Accident Commission of Cali- 
fornia, 247 P. 227, 77 Cal.App. 5095 
International Indemnity Co. v. Indus- 
trial Accident Commission, 238 P. 
1056, 73 Cal.App. 521; W. S. Smith & 
Son vy. Industrial Accident Commis- 
sion, 2386 P. 962, 72 Cal.App. 240; 
Gaidos v. Industrial Accident Com- 
mission of California, 236 P. 160, 71 
Cal.App. 749; Hart v. Industrial Ac- 
cident Commission of California, 235 
P. 748, 71 Cal.App. 542; Owl Drug 
Co. v. Industrial Accident Commis- 
sion of California, 234 P. 921, 71 Cal. 
App. 303; Whiting Mead Commerciat 
Co. v. Industrial Accident Commis- 
sion of California, 228 P. 352, 67 Cal 
App. 618; Globe Cotton Oil Mills v. 
Industrial Accident Commission, 221 
P. 658, 64 Cal.App. 3807; Standard 
Lumber Co. v. Industrial Accident 
Commission of California, 212 P. 720, 
60 Cal.App. 331; Jones v. Industrial 
Accident Commission of California, 
200 P. 50, 538 Cal.App. 367; Roberts v. 
Industrial Accident Commission of 
California, 197 P. 978, 52 Cal.App. 31; 
Clapp’s Parking Station v. Industrial 
Accident Commission of California, 
197 P. 369, 51 Cal.App. 624; Depart- 
ment of Water & Power of City of 
Los Angeles vy. Industrial Accident 
Commission of California, (Cal.App.) 
24 P.(2d) 866; Summers v. Industrial 
Accident Commission, (Cal.App.) 24 


P.(2d) 366; Skillman vy. Industrial 
Accident Commission, (Cal.App.) 21 
P.(2d) 658; Taylor v. Industrial Ac- 


cident Commission, (Cal.App.) 21 P. 
(2d) 619; Popst v. Industrial Accident 
Commission, 192 P. 296, 48. Cal.App. 
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of review,®! appeal,®? suit to annul the award,°* or 
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action for review,°* the reviewing court may con- 


597; Yolo Water & Power Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 168 P. 1146, 35 Cal.App. 14; 
Richmond Dredging Co. v. Industrial 
Accident Commission, 164 P. 407, 33 
Cal.App. 97; Smith v. Industrial Ac- 
cident Commission, 147 P. 600, 26 
Cal.App. 560; Ylitala v. International 
Harvester Co., 229 N.W. 100, 179 Minn. 
291; Gianfrancisco v. Public Service 
Coordinated Transport, 165 A. 419, 11 
N.J.Mise. 219. 


Certiorari generally see Certiorari 
11 C.J. p80: 


51. Maryland Casualty Co. v. In- 
dustrial Commission of Arizona, 266 
PrAie 33 Ariza 4907 (Netherton tiv. 
Lightning Delivery Co., 258 P. 306, 
32 Ariz. 350; Ocean Accident & Guar- 
antee Corporation v. Industrial Com- 
mission of Arizona, 255 P. 598, 32 
Ariz. 54; California Casualty Indem- 
nity Exchange v. Industrial Accident 
Commission, 295 P. 34, 211 Cal. 218; 
Gale v. State Industrial Accident 
Commission, 294 P. 391, 211 Cal. 137; 
London Guarantee & Accident Co. v. 
Industrial Accident Commission of 
California, 263 P. 196, 203 Cal, 12; 
Continental Casualty Co. v. Industrial 
Accident Commission of California, 
Zot Sli. 195 U Cal 33s. sbartar Vv. 
Industrial Accident Commission of 
State of California, 287 P. 39, 191 Cal. 
703; Pruitt v. Industrial Accident 
Commission of California, 209 P. 31, 
189 Cal. 459; Southern Pac. Co. v. 
Industrial Accident Commission, 170 
P. 822, 177 Cal. 378; Head Drilling Co. 
v. Industrial Accident Commission, 
ATOD Pats ei) Cal 194: Perry. v.' in- 
dustrial Accident Commission, 169 P. 
353, 176 Cal. 706; Los Angeles County 
v. Industrial Accident Commission of 
California, 11 P.(2d) 434, 123 Cal. 
App. 12; Whipple v. State Industrial 
Accident Commission, 298 P. 832, 113 
Cal.App. 535; Brewer v. Industrial 
Accident Commission, 298 P. 82, 113 
Cal.App. 434; Los Angeles County v. 
Industrial Accident Commission, 293 
P. 820, 109 Cal.App. 724; Klumpp v. 
Industrial Accident Commission, 291 
P. 456, 107 Cal.App. 733; Ocean Acci- 
dent & Guarantee Corporation v. In- 
dustrial Accident Commission, 285 P. 
707, 104 Cal.App. 34; U. S. Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission, 272 P. 589, 95 Cal.App. 
186; Commercial Casualty Ins. Con: 
Industrial Accident Commission, 266 
P. 988, 91 Cal.App. 304; Simpson v. 
Industrial Accident Commission, 262 
P. 469, 87 Cal.App. 652; Ocean Acci- 
dent & Guarantee Corporation v. In- 
dustrial Accident Commission, 262 P. 
38, 87 Cal.App. 290; North Elk Oil Co. 
v. Industrial Accident Commission of 
California, 254 P. 582, 81 Cal.App. 582; 
Coombs v. Industrial Accident Com- 
mission of California, 245 P. 445, 76 
Cal.App. 565; Globe Indemnity Co. v. 
Industrial Accident Commission, 241 
P. 405, 74 Cal.App. 615; Berman v. 
Industrial Accident Commission of 
California, 238 P. 1052, 73 Cal.App. 
519; Royal Indemnity Co. v. Industri- 
al Accident Commission, 233 P. 381, 
70 Cal.App. 435; Fidelity & Casualty 
Co. of New York v. Industrial Acci- 
dent Commission of California, 228 
P. 346, 67 Cal.App. 643; Rodriquez v. 
Industrial Accident Commission of 
California, 220 P. 1075, 64 Cal.App. 
141; Crosaro v. Industrial Accident 
Commission, 177 P. 489, 38 Cal.App. 
758; Shell Co. of California v. Indus- 
trial Accident Commission, 172 P. 611, 
26 Cal.App. 463; Easton v. Industrial 
Accident Commission, 167 P. 288, 34 
Cal.App. 321; McDonagh v. Industri- 
al Accident Commission of California, 


166 P. 1024, 34 Cal.App. 177; Northern 
Redwood Lumber Co. vy. Industrial 
Accident Commission, 166 P. 828, 34 
Cal.App. 2; Kirkpatrick v. Industrial 
Accident Commission of California, 
161 P. 274, 31 Cal.App. 668; Putnam 
v. Industrial Commission, 14 P.(2d) 
973, 80 Utah 187; Campbell v. Eagle 
& Blue Bell Mining Co., 231 P. 620, 64 
Utah 430; Reteuna v. Industrial Com- 
mission, 185 P. 535, 55 Utah 258. 


Writ of review generally see Cer- 
tiorari § 23. 


52. Conn.—Wysocki v. Bradley & 
Hubbard Co., 154 A. 431, 113 Conn. 
170; Battey v. Osborne, 115 A. 83, 96 
Conn. 633; Powers v. Hotel Bond Co.’s 
App., 93 A. 245, 89 Conn. 1438. 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606; Miller v. Diamond Ice 
&- CoallCo. atid AS 745.5 31 Dely 1405 
Rudnick v. White Bros., 109 A. 881, 
30 Del. 576. 


Minn.—Brockmeier v. Lamb, 212 N. 
W. 187, 170 Minn. 143. 


Mo.—Russell v. Ely & Walker Dry 
Goods Co., 60 S.W.(2d) 44; Leilich 
v. Chevrolet PSR C0-r 40 S.W.(2d) 
601, 328 Mo. 112; Stone v. Blackmer 
& Post Pipe Co., 27 S.W.(2d) 459, 224 
Mo.App. 319. 


N.Y.—In re State Workmen’s Com- 
pensation Commission, 112 N.E. 571, 
218 N.Y. 59, Ann.Cas.1918B 703; Ma- 
rinaccio v. Flinn-O’Rourke Co., 158 
N.Y.S. 715, 172 App.Div. 378; Gard- 
ener v. Horseheads Constr. Co., 156 
N.Y.S. 899, 171 App.Div. 66. 


S.D.—Lang v. Jordan Stone Co., 249 
N.W. 314; Wieber v. England, 216 N. 
W. 850, 52 S.D. 72; Shaw’s Depend- 
ents v. Fred C. Harms Piano Co., 184 
N.W. 204, 44 S.D. 346. 


Vt.—Packett v. Moretown Creamery 
Ce 99 A. 638, 91 Vt. 97, L.R.A.1918F 


Va.—American Furniture Co. v. 
Graves, 126 S.E. 213, 141 Va. 1. 


Appeal in review of civil actions 
gevorauy see Appeal and Error 3 C.J. 
p 256. 


53. Pacific Employers’ Ins. Co. v. 
Pillsbury, 61 F.(2d) 101; Calabrese v. 
Locke, 56 F.(2d) 458; Michigan 
Transit Corporation v. Brown, 56 F. 
(2d) 200; Jarka Corporation of Bos- 
ton v. Monahan, 48 F.(2d) 283 [aff 
62 F.(2d) 588]; W. J. McCahan Sugar 
Refining & Molasses Co. v. Norton, 43 
F.(2d) 505 [aff 34 F.(2d) 499, and cert 
den 282 U.S. 899, 51 S.Ct. 212, 75 L.Ed. 
792]; Grays Harbor Stevedore Co. v. 
Marshall, 36 F.(2d) 814; Ingram v. 
Department of Industrial Relations, 
Division of Industrial Accidents and 
Safety, 284 P. 212, 208 Cal. 633; In- 
dustrial Commission of Colorado v. 
Co-operative Oil Co., (Colo.) 24 P.(2d) 
753; Comstock vy. Bivens, 239 P. 869, 
78 Colo. 107; Industrial Commission 
of Colorado vy. Johnson, 172 P. 422, 64 
Colo. 461. 


54. Muncy v. Muncy, 45 S.W.(2d) 
1034, 242 Ky. 190; Louisville Gas & 
Electric Co. v. Duncan, 31 S.W.(2d) 
915, 235 Ky. 613; Consolidation Coal 
Co. v. Ratliff, 288 S.W. 1057, 217 Ky. 


103; Turner v. Earl W. Baker & Co., 
4 P.(2d) 739, 153 Okl. 28; Southern 
Surety Co. v. Taber, 212 128, 88 


Okl. 108; Raulerson v. State Ind. 
Comm., 183 P. 880, 76 Okl. 8. 
55. U.S.—Grant v. Marshall, 56 F. 
(2d) 654. 
Colo.—Comstock v. 
869, 78 Colo. 107. 


Biven, 239 P. 
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sider questions of law,®® as statutes in some jurisdic- 
, ; 


Conn.—Wysocki v. Bradley & Hub- 
bard Co., 154° A. 431, 113 Conn. 170; 
Smith v. Jones, 129 A. 50, 102 Conn. 
471, 43 A.L.R. 952; Klautka v. Stan- 
ley Works, 123 A. 839, 100 Conn. 345; 
Palumbo v. George A. Fuller Co., 122 
A. 63, 99 Conn. 353; Mancini v. Sco- 
vill Mfg. Co., 119 A. 897, 98 Conn. 591; 
Powers v. Hotel Bond Co.’s App., 93 A. 
245, 89 Conn. 143. 


Ky.—J..F. Hardymon Co. y. Kaze, 43 
S.W.(2d) 678, 241 Ky. 252; Fordson 
Coal Co. v. Bledsoe, 33 S.W.(2d) 302, 
236 Ky. 409; Broadway & Fourth Ave. 
Realty Co. v. Metcalfe, 20 S.W.(2d) 
988, 230 Ky. 800. 


_ N.J.—Gianfrancisco v. Public Serv- 
ice Coordinated Transport, 165 A. 419, 
11 N.J.Mise. 219. . 


N.Y.—In re State. Workmen’s Com- 
pensation Commission, 112 N.E. 571, 
218 N.Y. 59, Ann.Cas.1918B 703; Ma- 
son v. Scheffer, 197 N.Y.S. 22, 203 App. 
Div. 332; Trouton v. M. J. Sheehy Ice 
Co., 176 N.Y.S. 45, 187 App.Div. 818. 


Ok1.—Victor Gasoline Co. Vis 
Weatherman, 21 P.(2d) 35, 163 Okl. 
113; Wilson & Co., Inc. v. Kennedy, 
11 P.(2d) 187, 157 Okl. 139; Brooks 
& Dahlgren v. Dollar, 9 P.(2d) 926, 156 
Okl. 155; Vaughn & Rush v. Stump, 
9 P.(2d) 764, 156 Okl. 125; Sinclair 
Oil & Gas Co. v. Campbell, 8 P.(2d) 
1102, 155 Okl. 280; Ada Brick Co. v. 
Robinson, 9 P.(2d) 1, 155 Okl. 267; 
Langley v. Magnolia Petroleum Co., 
7 P.(2a) 679, 154 Okl. 274; Coal Creek 
Coal Co. v. Danley, 7 P.(2d) 470, 154 
Okl. 237; Federal Mining & Smelting 
Co. v. Pierce, 5 P.(2d) 359, 153 Okl1. 
156; Pine v. Nowlin, 5 P.(2d) 118, 153 
Okl. 111; Turner v. Earl W. Baker 
& Co., 4 P.(2d) 739, 853 Okl. 28; Par- 
son-Gibson Buick Corporation v. Fox, 
4 P.(2d) 38, 152 Okl. 196; McArthur 
v. Carmichael, 3 P.(2d) 195, 151 Okl. 
210; Hankins Bros. v. Fritts, 2 P.(2d) 
957, 151 Okl. 106; Indian Territory 
Illuminating Oil Co. v. Bates, 1 P.(2d) 
750, 151 Okl. 38; Neifeh v. Lackey, 
299 P. 423, 149 Okl. 93; Burns v. Rox- 
ana Petroleum Corporation, 282 P. 606, 
140 Okl. 57; El Reno Broom Co. v. 
Roberts, 2381 P2278) -t38 "Okla. 235" 
Oklahoma-Arkansas Telephone Co. v. 
Fries, 262 P. 1062, 128 Okl. 295; Sum- 
mers v. Bendelari, 262 P. 648, 128 Okl. 
243; Stringtown Crushed Rock Co. v. 
State Industrial Commission, 261 P. 
973, 128 Okl. 188; Osage Coal Co. v. 
State Industrial Commission, 261 P. 
933, 128 Okl. 191; Liddell v. State In- 
dustrial Commission, 259 P. 265, 126 
Okl. 235; Tucker v. Wilson & Co., 258 
P. 905, 126 Okl. 122; Knox & Shouse v. 
Knox, 250 P. 783, 120 Okl. 45; Piley 
v. Sinclair Pipe Line Co., 246 P. 392, 
117 Okl. 296; Thomas v. Ford Motor 
Co., 242 P. 765, 114 Okl. 3; Grace v. 
Vaught, 235 P. 590, 108 Okl. 187; Pine 
v. State Industrial Commission, 235 P. 
617, 108 Okl. 185; Uhrina v. Rock 
Island Coal Mining Co., 227 P. 841, 
100 Okl. 130; Hunt v. Magnolia Petro- 
leum Co., 226 P.. 1052, 99 Okl. 264: 
Skelly Oil Co. v. State Industrial Com- 
mission, 216 P. 933, 91 Okl. 194; North- 
east Oklahoma R. Co. v. State Indus- 
trial Commission, 212 P. 136, 88 Okl. 
146; Southern Surety Co. v. Taber, 212 
P. 128, 88 Okl. 103; New State Ice Co. 
v. State Industrial, Commission, 209 
P. 318, 87 Okl. 135? Canode vy. Clay- 
pool & Wheeler, 207 P. 974, 86 OkI. 
262 [foll Rigdon v. Claypool & Wheel- 
er, 207 P. 976, 86 Okl. 262]; McAlester 
Edwards Coal Co. v. State Industrial 
Commn., 207 P. 557, 86 Okl. 192; Mc- 
Alester Colliery Co. v. State Industrial 
Commission, 204 P. 630, 85 Okl. 66; 
Chestnut & Smith v. Lynch, 202 P. 


For later cases, developments and chang‘es in the law see Annotations, same title and section number, 
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1018, 84 Okl. 199; Wilson Lumber Co. 
v.- Wilson, 188 P. 666, 77 Okl. 312; 
Raulerson vy. State Ind. Commn., 183 P. 
880, 76 Okl. 8. 


S.D.—Lang v. Jordan Stone Co., 249 
N.W. 314. 


Utah.—Rigby v. Industrial Commis- 
sion, 286 P. 628, 75 Utah 454. 


[a] Other statements.—(1) The 
court inquires into facts merely to 
determine whether finding and award 
are unauthorized in law, irregular or 
informal, or based on a misconcep- 
tion of the law, or powers, or duty 
of administrative tribunal, or are so 
unreasonable as to justify judicial in- 
terference. Leszczymski v. Andrew 
Radel Oyster Co., 129 A. 539, 102 Conn. 
511; Klautka v. Stanley Works, 123 
A. 839, 100 Conn. (345; . Palumbo. v. 
George A. Fuller Co., 122 A. 63, 99 
Conn. 353; Battey v. Osborne, 115 A. 
83, 96 Conn. 633; Saunders v. New 
England Collapsible Tube Co., 110 A. 
538, 95 Conn. 40. (2) The court may 
consider facts, to determine whether 
finding is supported by evidence. 
Pacific Employers’ Ins. Co. v. Pills- 
bury, 61 F.(2d) 191; Grant v. Marshall, 
56 F.(2d) 654; Zurich General Acci- 
dent & Liability Ins. Co. v. Marshall, 
56 F.(2d) 652; Goble v. Clark, 56 F. 
(2d) 170; Grays Harbor Stevedore Co. 
Mao Marshall aso. Bs C20) u8t4s A. 5 S. 
Smelting, Refining & Mining Co. v. 
Evans, 35 F.(2d) 459 [cert den 50 S.Ct. 
350, 281 U.S.- 744, 74 L.Ed. 1157]; 
Baltimore & O. R. Co. v. Parker, 4 F. 
Suppl. 815; Taylor v. Industrial Acci- 
dent Commission, (Cal.App.) 21 P.(2d) 
619; Singer v. Industrial Accident 
Commission of State, 287 P. 567, 105 
Cal.App. 374; I.edson v. Industrial Ac- 
cident Commission, 287 P. 566, 105 Cal. 
App. 328; Pacific Employers’ Ins. Co. 
v. Department of Industrial Relations, 
267 P. 880, 91 Cal.App. 577; Ragos v. 
Industrial Accident Commission of 
California, 256 P. 487, 83 Cal.App. 313; 
Landsrath v. Industrial Accident 
Commission of California, 247 P. 227, 
77 Cal.App. 509; Berman v. Industrial 
Accident Commission of California, 
238 P. 1052, 73 Cal.App. 519; Stand- 
ard Lumber Co. v. Industrial Accident 
Commission of California, 212 P. 720, 
60 Cal.App. 331; Jones v. Industrial 
Accident Commission of California, 
200 P. 50, 538 Cal.App. 367; Industrial 
Commission v. Ernest Irvine, Ine., 212 
P. 829, 72 Colo. 573; McPhee & Mc- 
Ginnity Co. v.. Industrial Commis- 
sion of Colorado, 185 P. 268, 67 Colo. 
86; Muncy v. Muncy, 45 S.W.(2d) 
1034, 242 Ky. 190; Louisville Gas & 
Electric. Co. v. Duncan, 31 S.W.(2d) 
915, 235 Ky. 613; Mason v. Scheffer, 
197 N.Y.S. 22, 203 App.Div. 332; Uhl 
v. Guarantee Const. Co., 161 N.Y.S. 
659, 174 App.Div. 571; Atlantic Oil 
Producing Co. v. Malone, 3 P.(2d) 874, 
152 Okl. 68; Indian Territory Illumi- 
nating Oil Co. v. Whitten, 1 P.(2d) 
756, 150 Okl. 303; Texas Pacific Coal 
& Oil Co. v. Morrison, 298 P. 270, 148 
Okl. 205; Motor Equipment Co. v. 
Stephens, 292 P. 63, 145 Okl. 156; 
Murphy v. Velie Mines Corporation, 
284 P. 647, 141 Okl. 204; Chilton v. 


State Industrial Commission, 284 P. 
293, 141 Okl. 154; Maney & Alley v. 
Fletcher, 282 P. 153, 140 Okl. 54; 


Wilkerson v. Devonian Oil Co., 275 P. 
1053, 1386 Okl. 18; Sinclair Pipe Line 
Co. v. State Industrial Commission, 
272 P. 1030, 134 Okl. 300; Wakefield v. 
Warren-Lamb Lumber Co., 194 N.W. 
835, 46 S.D. 510; Shaw’s Dependents 
v. Fred C. Harms Piano Co., 184 N.W. 
204, 44 S.D. 346; Chief Consol. Min- 
ing Co. v. Industrial Commission, 4 P. 
(2d) 1088, 78 Utah 447; Hauser v. In- 
dustrial Commission of Utah, .296—P. 
780, 77 Utah 419; Higley v. Industrial 
Commission, 285 P. 306, 75 Utah 361; 
Fish Lake Resort Co. v. Industrial 
Commission of Utah, 275 P. 580, 73 
Utah 479; Daly -Mining Co. v. Indus- 


* 


WORKMEN’S COMPENSATION ACTS 


trial Commission of Utah, 248 P. 125, 
67 Utah 483; Standard Coal Co. v. In- 
dustrial Commission of Utah, 247 P. 
298, 67 Utah 292; Adams v. Industrial 
Commission of Utah, 246 P. 364, 67 
Utah 157; Denver & R. G. W. R. Sys- 
tem v. Industrial Commission of Utah, 
243 P. 800, 66 Utah 494; Parker v. 
Industrial ‘Commission of Utah, 241 
Ps U362) “66 Utah 25652 Parks City v- 
Industrial Commission of Utah, 224 
P. 655, 63 Utah 205; Bingham Mines 
Co. v. Allsop, 2038 P. 644, 59 Utah 306; 
Moray v. Industrial Commission of 
Utah, 199 P. 1023, 58 Utah 404; Twin 
Peaks Canning Co. v. Tndustrial Com- 
mission of Utah, 196 P. 853, 57 Utah 
589. 20 A‘'L.R. 872; Globe Grain & 
Milling Co. v. Industrial Commission 
of Utah, 193 P. 642, 57 Utah 192. (3) 
In determining sufficiency of evidence 
to support industrial commission’s 
findings, supreme court must elimi- 
nate incompetent evidence (Putnam v. 
Industrial Commission, 14 P.(2d) 973, 
80 Utah 187), (4) and will determine 
question alone upon the competent 
evidence (Putnam v. Industrial Com- 
mission, supra; Colorado Contracting 
Co. v. Industrial Commission of Colo- 
rado, 219 P. 1075, 74 Colo. 206). (5) 
Court’s*sole function is to determine 
whether commissioner’s action is in 
accordance with law (Calabrese v. 
Locke, 56 F.(2d) 458), (6) and wheth- 
er proceedings measure up to require- 
ments of due process (Zurich General 
Accident & Liability Ins. Co. v. 
Marshall, 56 F.(2d) 652). (7) Legal 
effect of evidence is for the court. 
Cudahy Packing Co. of Nebraska v. 
Brown, 210 P. 608, 61 Utah 29. 


[b] Duty.—(1) Court must review 
entire record, where fact findings are 
assailed in original proceeding. Dil- 
lon v. Spanhanks, 280 P. 1100, 139 Okl. 
32. (2) A holding by the commission 
that claimant gave proper notice of 
the injury is an error of law which 
the reviewing court has the duty to 
review, where the undisputed evi- 
dence shows that notice was not time- 
ly given. Dewar Coal Mining Co. v. 
State Industrial Commission, 211 P. 
76, 88 Okl. 24. (3) If it can be de- 
termined when temporary total disa- 
bility has ceased and when it is suc- 
ceeded by any other disability. as per- 
manent total, permanent partial, or 
temporary partial disability, even 
though difficult of ascertainment, it 
is the statutory duty of the commis- 
sion to ascertain and determine such 
matters. Standard Pipe Line Co. v. 
Brewer, (Okl.) 25 P.(2d) 1100. (4) It 
is the duty of the reviewing court to 
review the evidence only fer the pur- 
pose of determining whether or not 
there is any evidence tending to sup- 
port the award. Gulf States Corpora- 
tion v. Liston, 22 P.(2d) 376, 164 Okl. 
86; Helmerich & Payne v. Stratton, 21 
P.(2da) 772, 163 Okl. 202; Century In- 
demnity Co. v. Strength, 16 P.(2d) 242, 
160 Okl. 161; E. D. Bedwell Coal Co. 
v. State Industrial Commission, 16 P. 
(2d) 246, 160 Okl. 158; Indian Terri- 
tory Illuminating Oil Co. v. Williams, 
10 P.(2d) 1093. 157 Okl. 80; Parson- 
Gibson Buick Corporation v. Fox, 4 P. 
(2d) 38, °152 Ok]. 196; Prairie Pipe 
Line Co. v. Dodd, 293 P. 1104, 146 Okl. 
140; Brooks v. A. A. Davis & Co., 254 
P. 66, 124 Okl. 140. 


[c] Rule applied to questions con- 
cerning: (1) Relationship of employ- 
er and employee (Donlon Bros. v. In- 
dustrial Accident Commn. of State of 
California loo ea Momelcon@als 2505 
Fox v. Dunning, 255 P. 582, 124 Okl. 
228; New Amsterdam Casualty Co. v. 
Rinehart & Donovan Cope255 (Pa5 874, 
124 Okl. 227), (2) whether one is in- 
dependent contractor (Fox. v. Dun- 
ning, 255 P. 582, 124 Okl. 228; New 
Amsterdam Casualty Co. v. Rinehart 
& Donovan Co., 255 P. 587, 124 Okl. 
227), (3) dependency not reviewable 
by supreme court (Combined Metals 
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Reduction Co. v. Industrial Commis- 
sion of Utah, 278 P. 1019, 74 Utah 
247), (4) and extent thereof (Com- 
bined Metals Reduction Co. v. Indus- 
trial Commission of Utah, supra), (5) 
cause of the disability (Whitfield v. 
Canadian Valley Utilities Co., 259 P. 
229, 126 Okl. 289), (6) extent of per- 
manent disability (Helmerich & Payne 
v. Stratton, 21 P.(2d) 772, 163 Okl. 
202), (7) employer’s ‘‘willful miscon- 
duct’’ (Summers vy. Industrial Acci- 
dent Commission, (Cal.App.) 24 P.(2d) 
366), (8) extent of injury, fact being 
admitted or undisputed (Fordson Coal 
Co. v. Bledsoe, 33 S.W.(2d) 302, 236 
Ky. 409), (9) whether accidental in- 
jury caused disability (St. Louis Min- 
ing & Smelting Co. v. State Industrial 
Commission, 241 P. 170, 113 Okl. 179), 
(10) determination of the existence of 
pain (Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 228 P. 346, 67 Cal. 
App. 643), (11) legal effect of proceed- 
ings (Reinhart & Donovan v. Dean, 16 
P.(2d) 85, 160 Okl. 116), (12) the cor- 
rectness of the commission’s determi- 
nation as to the applicability of the 
statute to the injury upon which the 
claim is based (In re Rheinwald, 153 
N.Y.S. 598, 168. App.Div. 425 frearg 
den 161 N.Y.S. 1142, 175. App.Div. 
957]), (18) question of liability (Anna 
Maude v. Statham, 23 P.(2d) 203. 164 
Okl. 124; Wilson & Co. v. McGee, 21 P. 
(2d) 25, 163 Okl. 99; Fidelity & Cas- 
ualty Co. v. Baker, 18 P.(2d) 894, 162 
Okl. 10; American Tank & Equip- 
ment Corporation v. Templeton, 16 P. 
(2d) 255, 160 Okl. 88; Hankins Bros. 
Ve Fritts) *2-Pi(2d) 950 154 Okie L0G. 
Fitzsimmons v. State Industrial Com- 
mission, 241 P. 174, 113 Okl. 230), (14) 
whether the facts found by the com- 
mission constitute a cause of action 
(Branham y. Carter Oil Co., 209 P. 400, 
87 Okl. 80; McAlester Colliery Co. v. 
State Industrial Commission, 204 P. 
630, 85 Okl. 66), (15) sufficiency of evi- 
denee to establish either the depend- 
ency of the petitioner (Landsrath v. 


Industrial Accident Commission of 
California, 247" PBs) 22'7,) Gis CalwApp: 
509), (16) or that she was the widow 


of deceased (Landsrath v. Industrial 
Accident Commission of California, 
supra), (17) whether there is sub- 
stantial evidence to support finding 
that deceased died by violence (West- 
ern Grain, etc., Co. v. Pillsbury, 159 
P. 423, 173 Cal. 135), (18) conclusion 
of compensation commissioner from 
subordinate facts (Smith v. Jones, 129 
A> 50; 102) Conn. 471, 43 ACTER. 1952). 
(19) when an award is based wholly 
upon circumstantial evidence, whether 
there are inferences reasonably de- 
ducible from the facts to sustain the 
findings (Tartar v. Industrial Accident 
Commission of State of California. 218 
P. 39, 191: Cal. 703: Clapwn’s Parking 
Station v. Industrial Accident Com- 
mission of California, 197 P. 369, 51 
Cal.App. 624), (20) where there is no 
evidence to support a material fact 
in issue before the state industrial 
commission, determination of question 
(Fidelitv & Casualty Co. v. Baker, 18 
P.(2d) 894, 162 Okl. 10), (21) refusal 
by compensation commissioner to 
hear motion to reopen award on 
ground of lack of jurisdiction (Wvysoc- 
ki v. Bradley & Hubbard Co., 154 A. 
431, 113 Conn. 170), (22) whether on 
the facts found the law called for dif- 
ferent award than that made (Great 
Western Power Co. of California v. 
Industrial Accident Commission of 
California, 218 P. 1009, 191 Cal. 724), 
(23) error of board in believing its 
self limited to awarding twelve dol- 
lars weekly for death of both hus- 
band and son (J. F. Hardymon Co. v. 
Kaze, 43 S.W.(2d) 678, 241 Ky. 252). 


[d] Third person, working for the 
same employer as the injured claim- 
ant but doing piece work instead of 
receiving wages, on whose invitation 
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tions provide,®* and mixed questions of law and | fact,°’ but not questions of fact,5® except as to ju- 


claimant placed himself in the posi- 
tion causing the injury, is not consti- 
tuted an independent contractor by the 
mere fact that his earnings are not de- 
termined on a wage basis, so as to 
raise a legal question for the review- 
ing court whether claimant’s injury 
arose out of or in the course of: the 
employment. Harrelson v. State In- 
dustrial Commission, 218 P. 685, 92 
Okl. 121. 


56. See statutory provisions; 
cases infra this note. 


{a] In Arizona (1) under Rev. 
Code (1928) § 1452, the appellate court 
will review the evidence to see if it 
Supports the commission’s determina- 
tion (Savich v. Industrial Commis- 
sion, 5 P.(2d) 779, 39 Ariz. 266; John- 
son v. T. B. Stewart Const. Co., 293 
P. 20, 37 Ariz. 250; Blankenship v. In- 
dustrial Commission of Arizona, 267 
ik. 203, 34 Ariz. 2), (2) particularly 
where the facts are undisputed 
(Netherton v. Lightning Delivery Co., 
258 P. 306, 32 Ariz. 350), (3) and the 
similar provisions of L. (1925) c 88 
(Blankenship v. Industrial Commis- 
sion of Arizona, supra; Federal Mut. 
Liability Ins. Co. v. Industrial Com- 
an of Arizona, 252 P. 512, 31 Ariz. 

4). 


and 


{b] In Missouri (1) im view of 
Rev. St. (1929) § 3342 (St. Annot.. § 
3342), the circuit court can review 
only questions of law. McCully v. 
Kelley-Dempsey Co., (App.) 57 S.W. 
(2d) 784 (2) The court may deter- 
mine the sufficiency of the evidence 
to support the award. Leilich v. 
Chevrolet Motor Co., 40 S.W.(2d) 601, 
828 Mo. 112; Kenser v. Ely & Walker 
Dry Goods Co., 48 S.W.(2d) 167, 226 
Mo.App. 1016. 


{c] In Wermont under Gen. L. § 
5808, court is limited to a determina- 
tion of questions of law. Kelley’s De- 
pendents v. Hoosac Lumber Co., 113 
A. 818, 95 Vt. 50. 


57. Texas Pacific Coal & Oil Co. v. 
Fisher, 299 P. 219, 149 Okl. 102. 


[a] Rule applied.—Whether rela- 
tionship of employer and employee or 
independent contractor exists is sub- 
ject to review. Texas Pacific Coal & 
Oil Co. v. Fisher, 299 P. 219, 149 Okl. 
102. 


58. U.S.—Michigan Transit Corpo- 
ration v. Brown, 56 F.(2d) 200. 


Colo.—Ellerman v. Industrial Com- 
mission of Colorado, 213 P. 120, 73 
Colo. 20; Olson-Hall v. Industrial 
Commission of Colorado, 205 P. 527, 
71 Colo. 228; Industrial Commission 
of Colorado v. H. Koppers Co., 185 P. 
267, 66 Colo. 596. 


Conn.—Wilder v. Russell Library 
Co., 139 A. 644, 107 Conn. 56, 56 A.L.R. 
455; Leszczymski v.. Andrew Radel 
Oyster Co., 129 A. 539, 102 Conn. 511; 
Palumbo v. George A. Fuller Co., 122 
A. 638, 99° Conn. 353; Battey v. Os- 
borne, 115 A. 83, 96 Conn. 633; Saun- 
ders v. New England Collapsible Tube 
Co., 110 A. 538, 95 Conn. 40. 


N.Y.—Strand v. Harris Structural 
Steel’ Co., 255 N.Y.S. 228, 234° App. 
Div. 341; Mason v. Scheffer, 197 N.Y. 
So 223-203) App Div. 332; Trouton (Vv: 
M. J. Sheehy Ice Co., 176 N.Y.S. 45, 
187 App.Div. 818. 


Okl1.—Victor Gasoline Co. v. Weath- 
erman,; 21 .P.(2d) 35, -163),Okl; 213; 
Wilson & Co., Inc. v. Kennedy, 11 P. 
(2d). 187,.157 Ok]. 139; 
Dahlgren v. Dollar, 9 P.(2d) 926, 156 
Okl. 155; Vaughn & Rush y. Stump, 
9 P.(2d) 764, 156 Okl. 125; Sinclair 
Oil & Gas Co. v. Campbell, 8 P.(2d) 


Brooks &: 


1102, 155 Okl. 280; Ada Brick Co. v. 
Robinson, 9 P.(2d). 1, 155 Okl. 267; 
Langley v. Magnolia Petroleum Co., 7 
P.(2d) 679, 154 Okl. 274; Coal Creek 
Coal Co. v. Danley, 7 P.(2d) 470, 154 
Okl. 237; Federal Mining & Smelting 
Co. v. Pierce, 5 P.(2d) 359, 153 OKI. 156; 
Pine v. Nowlin, 5 P.(2d) 118, 153 Okl. 
111; Turner v. Earl W. Baker & Co., 4 
P.(2d) 739, 153 Okl. 28; Parson-Gibson 
Buick Corporation v. Fox, 4 P.(2d) 38, 
152 Okl. 196; Hankins Bros. v. Fritts, 
20 P. (20) AIST ORIG 6 indian 
Territory Illuminating Oil Co. v. 
Bates,/:1 \P:.(2d) 750, 15 Ee OK 38; 
Neifeh v, Lackey, 299 P. 423, 149 Okl. 
93; Burns v. Roxana Petroleum Cor- 
poration, 282 P. 606, 140 Okl. . 57; 
Oklahoma-Arkansas Telephone Co. v. 
Fries, 262 P. 1062, 128 Okl. 295; Sum- 
mers v. Bendelari, 262 P. 648, 128 Okl. 
243; Osage Coal Co. v. State Indus- 
trial Commission, 261 P. 9338, 128 Okl. 
191; Stringtown Crushed Rock Co. v. 
State Industrial Commission, 261 P. 
973, 128 OK]. 188; Liddell v. State In- 
dustrial Commission, 259 P. 265, 126 
Okl. 235; Tucker v. Wilson & Co., 258 
P. 905, 126 Okl. 122; Knox &* Shouse 
v. Knox, 250 P.: 7838, 120 Okl. 45; 
Thomas v. Ford Motor Co., 242 P. 765, 
114 Okl. 3; Grace vw Vaught, 235 P. 
590, 108 Ok. 1873 hrina v. Rock Is- 
land Coal Mining Co., 227 P. 841, 100 
OKl. 180; Hunt v. Magnolia Petroleum 
Co., 226 P. 1052, 99 Okl. 264; South- 
ern Surety Co. v. Taber, 212 P. 128, 
88 Okl. 1038; New State Ice Co. v. 
State Industrial Commission, 209 P. 
318, 87 Okl. 135; Canode v. Claypool 
& Wheeler, 207 P. 974, 86 Okl. 262 
{foll Rigdon v. Claypool & Wheeler, 
207 P. 976,.86. Okl. 262]; McAlester 
Edwards Coal Co. v. State Industrial 
Commission, 207 P. 557, 86 Okl. 192; 
Chestnut & Smith v. Lynch, 202 P. 
1018, 84 Okl. 199; Wilson Lumber Co. 
v. Wilson, 188 P. 666, 77, Okl. 312; 
Raulerson v. State Industrial Com- 
mission, 183 P. 880, 76 Okl. 8. 


S.D.—Wieber y. England, 216 N.W. 
850, ‘52 S.D. 72. 


[a] Other statements.—(1) Con- 
clusions of the compensation com- 
missioner, drawn from the subordi- 
nate facts found, cannot be attacked 
by seeking to have them stricken 
from.the finding or changed in form. 
Palumbo. v. George A. Fuller Co., 122 
A. 63, 99 Conn. 353... (2) The court 
reviewing award of board or commis- 
sion must accept the facts as found 
by the board or commission. Mc- 
Alester Colliery Co, v. State Indus- 
trial Commission, 204 P. 630, 85 Okl. 
66. (8) Facts found by commission 
will not be redetermined by the re- 
viewing court (Kennerson vy. Thames 
Towboat Co., 94 A. 372, 89 Conn. 367, 
L.R.A.1916A 486; Hotel Bond Co.’s 
App., 93 A. 245, 89 Conn. 143), (4) un- 
less the review is a trial de novo (see 
infra ‘§ 1271). 


{[b],. Rule applied to questions con- 
cerning: (1) Dependency (Geo. A. 
Lowe Co. v. Industrial .Commission 
of Utah, 190 P. 934, 56 Utah 519), (2) 
serious and wiilful misconduct of the 
employee (Lobdell Car Wheel Co. vy. 
Subielski, 125 A. 462, 32 Del. 462), (3) 
extent of permanent disability (Hel- 
merich & Payne vy. Stratton, 21 P.(2d) 
772, 163 Okl. 202), (4) credibility of 
witnesses (Ledson v. Industrial Acci- 
dent Commission, 287 P. 566, 105 Cal. 
App. 328; Ragos v. Industrial Acci- 
dent Commission of California, 256 
P. 487, 83 Cal.App. 313; Hart v. In- 
dustrial Accident Commission of Cal- 
ifornia, 235 P. 748, 71 Cal.App. 542; 
Jadovich v.. Collins Co., 145 A. 25, 109 
| Conn.’ 62; Hotel Bond Co.’s App., 98 
A. 245, 89 Conn. 143; Kiser v. J. W. 


O’Connell Painting Co., (Mo.App.) 60 
S.W.(2d) 636;. Magnolia Petroleum 
Co. v. Inman, 17 P.(2d) 456,-161 Okl1. 
199), (5) and evidence (Hart v. In- 
dustrial Accident Commission of Cal- 
ifornia, 235 P. 748, 71 Cal.App. 542), 
(6) weight of evidence (Lumber Mut. 
Casualty Ins. Co. of New York v. 
Locke, 60 F.(2d) 35; Calabrese v. 
Locke, 56 F.(2d) 458; Rothschild & 
Co. v. Marshall, 56 F.(2d) 415; Savich 
v. Industrial Commission, 5 P.(2d) 
779, 39 Ariz. 266; Blankenship v. In- 
dustrial Commission of Arizona, 267 
P. 203, 34 Ariz. 2; Tartar v. Industrial 
Accident Commission of State of Cal- 
ifornia, 218 P. 39, 191 Cal. 703; South- 
ern Pac. Co. v. Industrial Accident 
Commission, 170 P. 822, 177 Cal. 378; 
Department of Water & Power of City 
of Los Angeles vy. Industrial Accident 
Commission of California, (Cal.App.) 
24 P.(2d) 866; Ledson v. Industrial 
Accident Commission, 287 P. 566, 105 
Cal.App. 328; Pacific Employers’ Ins. 
Co. v. Department of Industrial Rela- 
tioms, 267 P. 880, 91 Cal.App. 577; 
Commercial Casualty Ins. Co. v. In- 
dustrial Accident Commission, 266 P. 
988, 91 Cal.App. 304; Pacific Gas & 
Electric Co. v. Industrial Accident 
Commission of California, 263 P. 869, 
88 Cal.App. 513; Orinda Properties Co. 
v. Industrial Accident Commission of 
California, 260 P. 375, 86 Cal.App. 1; 
Payne v. Industrial Accident Commis- 
sion, 258 P. 620, 84 Cal.App. 657; U. 
S. Fidelity & Guaranty Co. v. Indus- 
trial Accident Commission, 258 P. 415, 
84 Cal.App. 554; Fidelity & Casualty 
Co. of New York v. Industrial Acci- 
dent Commission of California, 259 P. 
698, 84 Cal.App. 506; Ragos v. Indus- 
trial Accident Commission of Califor- 
nia, 256 P. 487, 83 Cal.App. 313; Hart 
v. Industrial Accident Commission of 
California, 235 P. 748, 71 Cal.App. 
542; Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis- 
sion of California, 228 P. 346, 67 Cal. 
App. 643; Saunders v. New England 
Collapsible Tube Co., 110 A. 538, 95 
Conn. 40; Hotel Bond Co.’s App., 93 
A. 245, 89 Conn. 143; Leilich v. Chev- 
rolet Motor Co., 40 S.W.(2d) 601, 328 
Mo. 112; Jackson v. General Metals 
Refining Co., (Mo.App.) 43 S.W.(2d) 
865; Hammack v. West Plains Lum- 
ber Co., 30 S.W.(2d) 650, 224 Mo.App. 


570; Maryland Casualty Co. v. Os- 
born, (OKl.) 26 P.(2d) 934; Consoli- 


dated Gas Utilities Co. v. Thomason, 
(OkKl1.) 26 P.(2da) 923; Wilson & Co. of 
Oklahoma :yv. Moore, 21 P.(2d) 745, 163 
Okl. 166; Wilsom & Co., Inc., of Okla- 
homa v. Nealy, 21 P.(2d) 495, 163 
Okl. 158; Williams Bros. v. State In- 
dustrial Commission, 21 P.(2d) 487, 
163 Okl. 155; Victor Gasoline Co. v. 
Weatherman, 21 P.(2d) 35, 163 Okl. 
113; Chickasha Cotton Oil Co. v. 
Cagle, 19 P.(2d) 1076, 162 Okl. 3038; 
Gulf Pipe Line Co. of Oklahoma vy. 
Keener, 20 P.(2d)°170, 162 Okl. 281; 
Bybee Const. Co. v. Bybee, 19 P.(2da) 
141, 162 Okl. 88; Reiter-Foster Oil 
Co. v. Broderson, 19 P.(2d) 142, 162 
Okl. 73; Victor Gasoline Co. v. Har- 
ris,'19 P.(2d) 165, 162 Okl. 64: Mc- 
Arthur Oil Co. v. Brock, 17 P.(2d) 686, 
161 Okl. 244; Board of Com’rs of 
Marshall County v. Lacy, 17 P.(2d) 
398, 161 Okl. 138; Texas Co. v. Combs, 
16 P.(2d) 1065, 161 Okl. 30; Oil State 
Supply Co. v. Rothman, 15 P.(2d) 38, 
159 Okl. 253; StatesHighway Commis- 
sion v. Alexander, 15 P.(2d) 52, 159 
Okl. 238; Oklahoma Gas & Electric 
Co. v. Santino, 12 P.(2d) 221, 158 Okl. 
70; Wise-Buchanan Coal Co. v. Ray, 
17 P.(2d) 360, 157 Okl. 197; Dolese 
Bros. Co. v. Roberts, 8 P.(2d) 756, 
155 Okl. 198; Olson Drilling Co. y. 
Claxton, 4 P.(2d) 1045, 152 Okl. 298; 
Black, Sivalls & Bryson v. Newell, 4 


plete tad ces uel 5k i BEd ss a Pec, 
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P.(2d) 102, 152 Okl. 278; Velie Mines 
Corporation vy. Harpool, 4 P.(2d) 106, 
152 Okl. 275; Green v. Bush, 3 P.(2da) 
690, 152 Okl. 112; Hailey-Ola Coal Co. 
v. State Industria] Commission, 3 P. 
(2d) 688, 152 Okl. 97; Olson Drilling 
Co. v. Tryon, 300 P. 663, 150 Okl. 18; 
Texas Pacific Coal & Oil Co. v. Fish- 
er, 299 P. 219, 149 Okl. 102; Warner 
& Caldwell Oil Co. v. State Industrial 
Commission, 297 P. 254, 148 Okl. 193; 
Coalton Coal Co. v. Pulvirenti, 296 P. 
415, 147 Okl. 205; Fox Rig & Lum- 


“ber Co. ‘v." Friar, 293 P. 230,146 Okl. 


37; Motor Equipment Co. v. Stephens, 
292 P. 638, 145 Okl. 156; Beck Mining 
& Royalty Co. v. Seay, 289 P. 1103, 
144 Okl. 155; Murphy v. Velie Mines 
Corporation, 284 P. 647, 141 Okl. 204; 
Chilton v. State Industrial Commis- 
sion, 284 P, 293, 141 Okl. 154; Maney 
& Alley v. Fletcher, 282 P. 153, 140 
Okl. 54; Standard Coal Co. v. State 
Industrial Commission, 281 P. 966, 139 
Okl. 269; McMurty Bros. v. Angelo, 
281i P. 964, 139 Okl. 236; Huddleston 
v. Commonwealth Mining Corporation, 
2SieuP. 269.5 t39 OK 79s)" Cavin Vv. 
Kay & Kiowa Oil Co., 281 P. 232, 
139 Okl. 47; City of Pryor v. Cham- 
bers, 280 P. 585, 188 Okl. 118; Wilker- 
son v. Devonian Oil Co., 275 P. 1053, 
136 Okl. 18; Tippin v. State Indus- 
trial Commission, 272 P. 848, 134 Okl. 
179; Amerada Petroleum Corporation 
v. Williams, 272 P. 828, 134 Okl. 177: 
Gilliam v. Mid-Continent Petroleum 
Corporation, 263 P. 1085, 129 Okl. 133; 
Oxford y. Texas Co., 263 P. 451, 129 
Okl. 81; Amerada Petroleum Co. y. 
Williams, 259 P. 853, 127 Okl. 58; Wil- 
liams v. Black-Sivalls & Bryson, 259 
P. 550, 127 Okl. 32; Shawnee Morning 
News v:. Thomas, 256 P. 937, 125 Okl. 
155; Allen v. Elk City Cotton Oil Co., 
256 P. 898, 125 Okl. 142; Courson v. 
Consolidated Fuel Co., 249 P. 155, 121 
Ok1. 170; Lawrence v. State Industrial 
Commission, 251 P. 40, 120 Okl. 197; 
Flowers v. Hill, 249 P. 704, 119 Okl. 
275; Piley v. Sinclair Pipe Line Co., 
246 P. 392, 117 Okl. 296; Weatherman 
v. State Industrial Commissioner, 244 
P. 201, 116 Okl. 232; Oklahoma Gas 
& Electric Co. v. Thomas, 241 P. 820, 
115 Okl. 67; Rock Island Coal Mining 
Co. v. U. 8. Fidelity & Guaranty Co., 
240 P. 635, 112 Okl. 250; U.S. Fidel- 
ity & Guaranty Co. v. State Industrial 
Commission, 240 P. 634, 112 Okl. 230; 
Uhrina v. Rock Island Coal Mining 
Co., 227 P. 841, 100 Ok]. 130; Hunt v. 
Magnolia Petroleum Co., 226 P. 1052, 
99 Okl. 264; Scruggs Bros. & Bill Ga- 
rage Co. v. State Industrial Commis- 
sion, 221 P. 470, 94 Okl. 187; Little 
Fay Oil Co. v. Killian, 217 P. 379, 90 
Okl. 267; Little Fay Oil Co. v. Stan- 
ley, 217 P. 377, 90 Okl. 265; Associat- 
ed Employers’ Reciprocal & Missouri 
Valley Bridge Co. v. State Industrial 
Commission, 211 P. 491, 88 Okl. 80; 
Southern Surety Co. v. Childers, 209 
P, 927, 87 -Okl. 261, -25 ALL. BR. 373; 
Mullen Coal Co. v. Scavage, 208 P. 
771, 87 Okl. 31; Associated Employ- 
ers’ Reciprocal v. State Industrial 
Commission, 208 P. 266, 87 Okl. 28; 
Waite Phillips & Delmar Oil Co. v. 
State Industrial Commission, 208 P. 
261, 87 Okl. 26; Canode v. Claypool 
& Wheeler, 207 P. 974, 86 Okl. 262 
{foll Rigdon v. Claypool & Wheeler, 
207 P. 976, 86 Okl. 262]; Missouri 
Valley Bridge Co. v. State Industrial 
Commission, 207 P. 562, 86 Okl. 209; 
Ohio Drilling Co. v. State Industrial 
Commission, 207 P. 314, 86 Okl. 139, 
25 A.L.R. 367 [foll Ardmore Paint & 
Oil Products Co. y. State Industrial 
Commission, 234 P. 582, 109 Okl. 81]; 
McAlester Colliery Co. v. State In- 
dustrial Commission, 204 P. 630, 85 
Okl. 66; Mullen v. Mitchell, 197 P. 171, 
81 Okl. 201; Choctaw Portland Ce- 
ment Co. v. Lamb, 189 P. 750, 79 Okl. 
109; Parker y. Industrial Commission, 
5 P.(2d) 573, 78 Utah 509; Utah Fuel 
Co. v. Industrial Commission of Utah, 
237 P. 931, 76 Utah 141; Utah Apex 
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Mining Co. v. Industrial Commission 
of Utah, 248 P. 490, 67 Utah 537, 49 
A.L.R. 415; Pinyon Queen Mining Co. 
v. Industrial Commission of Utah, 204 
P. 323, 59 Utah 402;, Globe Grain & 
Milling Co. v. Industrial Commission 
of Utah, 193 P. 642, 57 Utah 192; 
American Furniture Co. v. Graves, 126 


S.H. 213, 141 Va. 1 [hearsay evi- 
dence]), (7) particularly when con- 
flicting (Kiser v. J. O’Connell 


Ww. 
Painting Co., (Mo.App.) 60 S.W.(2d) 
636; Ausbrook v. Empire Oil & Gas 
Refining Co., (Okl.) 24 P.(2d) 646; 
Junior & Sooner Oil & Gas Co. v. 
Pfalzgraf, 22 P.(2d) 911, 164 Okl. 59; 
Devault & Deitrich v. Harris, 21 P. 
(2d) 1048, 163 Okl. 262; Williams 
Bros. v. State Industrial Commission, 
21 P.(2d) 487, 168 Okl. 155; Soars & 
Lovelace v. Craig, 20 P.(2d) 888, 163 
Okl. 67; Gulf Pipe Line Co. of Okla- 
homa v. Keener, 20 P.(2d) 170, 162 
Okl. 281; Reiter-Foster Oil Co. v. 
Broderson, 19 P.(2d) 142, 162 Okl. 73; 
McArthur Oil Co. v. Brock, 17 P.(2d) 
686, 161 Okl. 244; Board of Com’rs 
of Marshall County v. Lacy, 17 P.(2d) 
398, 161 Okl. 138; Texas Co. v. Combs, 
16 P.(2d) 1065, 161 Okl. 30; Cabot 
Carbon Co. v. State Industrial Com- 
mission, 15 P.(2d) 813, 159 Okl. 3038: 
Skelly Oil Co. v. Goodwin, 13 P.(2d) 
135, 158 Okl. 288; Associated Indem- 
nity Corporation vy. Holton, 13 P.(2d) 
130, 158 Okl. 207; Hubbard Drilling 
Co. v. Moore, 12 P.(2d) 897, 158 OKI. 
130; Anderson-Prichard Oil Corpora- 
tion v. Terry, 11 P.(2d) 510, 157 Okl. 
161; Blauner & Hartley v. Edwards, 
11 P.(2d) 162, 157 Okl. 150; Forrest 


E. Gilmore Co. v. Shipley, 11 P.(2d). 
Federal Mining &' 
Smelting Co. v. Owens, 10 P.(2d) 688,, 


474, 157 Okl. 148; 


156 Okl. 241; Gooldy v. Lawson, 9 P. 
(2d) 22, 155 Okl. 259; Coline Oil Co. 
v. Winters, 8 P.(2d) 675, 155 Okl. 217; 
Texas Empire Pipe Line Co. v. Chris- 
ty, 8 P.(2d)730, 155 Okl..193; Ameri- 
can Tank Co. v. State Industrial Com- 
mission, 5 P.(2d) 137, 153 Okl.. 117; 
Union Compress & Warehouse Co. v. 
Evans, 5 P.(2d) 155, 153. Okl. 100; 
M. T. Smith & Son Drilling Co. v. 
Clark, 4 P.(2d0). 2025; 153) "Ok).. 51; 
Hyde Const. Co. v. O’Kelley, 4 P.(2d) 
759, 158 Okl. 26; Tidal Oil Co. v. Bol- 
ton, 4 P.(2d) 736, 153 Okl. 20; Supe- 
rior Smokeless Coal & Mining Co. v. 
Lhrena,: 4) P(2dy 897 152) 1Okl. 275: 
Century Indemnity Co. v. Chamber- 
lain, 4-P.(2d) 79, 152 Okl: 158; J. BH. 
Mabee, Inc., v. Reynolds, 3 P.(2d) 445, 
151 Okl. 226; Indian Territory Illu- 
minating Co. v. Elmore, 1 P.(2d) 150, 
150 Okl. 164; United Brick & Tile 
Co. v. Huffman, 300 P. 626, 150 Okl. 
9; B. B.’& Waite Drilling Co. v. 
Rowland, 300 P. 301, 149 Okl. 217; 
Pickering Lumber Co. v. Campbell, 
295 BP. 596, 147 Okl. 158; Schoenfield 


& Hunter Drilling Co. v. Harl, 293 P.: 


1101, 146 Okl. 206; Shell Pipe Line 
Co. v. Camper, 287 P. 1009, 143 Okl. 
94; Nash Finch Co. v. Harned, 284 P. 
633, 141 Okl. 187), (8) where by such 
term 


flicting inferences should be accepted 
as basis for finding by commission 
(Pacific Employers’ Ins. Co. v. De- 
partment of Industrial Relations, 267 
P. 880, 91 Cal.App. 577), (9) when 
there is any (Wilson & Co. of Okla- 
homa v. Moore, 21 P.(2a) 745, 163 
Okl. 166; Republic Supply Co. v. Da- 
vis, 14 P. 222, 159 Okl. 21; Sherman 
Machine & Iron Works v. Lentz, 8 P. 
(2d) 713, 155 Okl. 180; Hissom Drill- 
ing Co. v. Benson, 5 P.(2d) 393, 153 
Okl. 157; Hailey-Ola Coal Co. v. State 
Industrial Commission, 3 P.(2da) 688, 
152 Okl. 97; Beck Mining & Royalty 
Co. v. Seay, 289 P. 1103, 144 Okl. 155; 
Standard Coal Co. v. State Industrial 
Commission, 281 P. 966, 139 Okl. 269; 
Huddleston v. Commonwealth Mining 
Corporation, 281 P. 269, 139 Okl. 79; 
Amerada Petroleum Co. v. Williams, 
2b9 PP. -853, 127 7Okl.; 58; Shawnee 


is meant the examination of! 
evidence to determine which of con- 
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Morning News v. Thomas, 256 P. 937, 
125 Okl. 155; Allen v. Elk City Cot- 
ton Oil Co., 256 P. 898, 125 Okl. 142; 
Lawrence v. State Industrial Commis- 
Sion, 251 P. 40, 120 Okl. 197) (10) or 
some (Green v. Bush, 3 P.(2d) 690, 
152 Okl. 112) (11) competent (Wilson 
& Co. of Oklahoma v. Moore, 21 P.(2d) 
745, 163 Okl. 166; Republic Supply Co. 
v. Davis, 14,,P.(2d) 222) 159. Okl. 215 
Sherman Machine & Iron Works v. 
Hentz,.-8. BP: (2d)° ers), 155, Okla 305 
Hissom Drilling Co. v. Benson, 5 P. 
(2d) 393, 153 Okl. 157; Green v. Bush, 
3 P.(2d) 690, 152 Okl. 112; Hailey-Ola 
Coal Co. v. State Industrial Commis- 
sion, 3 P.(2d) 688, 152 Okl. 97; Beck 
Mining & Royalty Co. v. Seay. 289 P. 
1108, 144 Okl. 155; Standard Coal Co. 
v. State Industrial Commission, 281 
P. 966, 139 Oki. 269; Huddleston v. 
Commonwealth Mining Corporation, 
281 P. 269, 139 Ok). 79; Amerada Pe- 
troleum Co. v. Williams, 259 P. 853, 
127 Okl. 58; Shawnee Morning News 
v. Thomas, 256 P. 987, 125 Okl. 155; 
Allen v. Elk City Cotton Oil Co., 256 
P. 898, 125 Okl. 142; Lawrence v. 
State Industrial Commission, 251 P. 
40, 120 Okl. 197), (12) conflicting 
(Ausbrook v. Empire Oil & Gas Refin- 
ing Co., (Okl.) 24 P.(2d) 646: Junior 
& Sooner Oil & Gas Co. v. Pfalagraf, 
22 P.(2d) 911, 164 Okl. 59: Gulf States 
Corporation v. Liston, 22 P.(2d) 376, 
164 Okl. 36: Carl B. King Drilling Co. 
v. Farley, 22 P.(2d) 80, 168 Okl. 304; 
Dolese Bros. Co. v. Bryant, 22 P.(2d) 
85, 163 Okl. 295: Devault & Deitrich 
v. Harris, 21 P.(2d) 1048, 163 Ok1. 
262; Sheehan Pipe Line Co, v. Crun- 
eleton, .22: P.(2d) 112; 1638 Oki 205; 
Bryant v. Demo, 21 P.(2d) 747. 163 
Ok]. 195; Wilson & Co. of Oklahoma 
v. Moore, 21. P.(2d)°745, 168 Okl. 166: 
Soars & Lovelace v. Craig, 20 P.(2d) 
888, 163 Okl. 67:. Comar Oil Co. v. Al- 
len, 19 P.(2d) 365, 162 Okl. 103; Mag- 
nolia Petroleum Co. v. Inman, 17 P. 
(2d) 456, 161 Okl. 199; Mead v. Thur- 
man, 16 P.(2da) 78, 160 Okl. 115: Cabot 
Carbon Co. v. State Industrial Com- 
mission, 15 P.(2d) 813, 159 Okl. 303; 
Republic Supply Co. v. Davis, 14 P. 
(2d) 222, 159 Okl. 21; Skelly Oil Co, 
v. Goodwin, 18 P.(2d) 135, 158 Okl. 
288; Associated Indemnity Corpora- 
tion v. Holton, 13 P.(2d) 130, 158 Okl. 
207; Hubbard Drilling Co. v. Moore, 
12 P.(2d) 897, 158 Ok]. 1380; Anderson- 
Prichard Oil Corporation v. Terry, 11 
P.(2d) 510, 157 Okl. 161; Forrest F. 
Gilmore Co. v. Shipley, 11 P.(2d) 474, 
157 Okl. 148; Blawuner & Hartley v. 
Edwards, 11 P.(2d) 162, 157 Okl. 150; 
Wilson & Co., Inc. v. Kennedy, 11 P. 
(2d) 187, 157 Okl. 139; Federal Min- 
ing & Smelting Co. v. Owens, 10 P. 
(2d) 688, 156 Okl. 241; Ranney-Wil- 
son Rig. Bldg. Co. v. Hamby, 10 P. 
(2d) 410, 156 Okl. 220; Gooldy v. 
Lawson, 9 P.(2d) 22, 155 Okl. 259; 
Coline Oil Co. vy. Winters, 8 P.(2da) 
675, 155 Ok]. 217; Texas Empire Pipe 
Line Co. v. Christy, 8 P.(2d) 730, 155 
Okl. 1938; Sherman Machine & Iron 
Works v. Lentz, 8 P.(2d) 713,155 Okl. 
180; Hissom Drilling Co. v. Benson, 
5 P.(2d) 393, 153 Okl. 157; Federal 
Mining & Smelting Co. v. Pierce, 5 
P.(2d) 359, 153 Okl. 156; American 
Tank Co. v. State Industrial Commis- 
sion, 5 P.(2d) 187, 153 Ok). 117: Un- 
ion Compress & Warehouse Co. y. 
Evans, 5 P.(2d) 155, 153 Okl. 100; 
M. T. Smith & Sons Drilling Co. y. 
Clark, 4 P.(2d) 1025, 153 Okl. 51; Hyde 
Const. Co. v. O’Kelley, 4 P.(2d) 759, 
153 Okl. 26; Tidal Oil Co. v. Bolton, 
4 P.(2d) 736, 153 Okl. 20; Superior 
Smokeless Coal & Mining Co. v. Uh- 
rena, 4 P.(2d) 89, 152 Okl. 275; Hazel 
Atlas Glass Co. v. Pendergrass, 4 P. 
(2a) 96, 152 Okl. 271; Century Indem- 
nity Co. v. Chamberlain, 4 P.(2da) 79, 
152 Okl. 158; Atlantic Oil Producing 
Co. v. Malone, 8 P.(2d) 874, 152 OKI. 
68; J. E. Mabee, Inc. v. Reynolds, 3 
P.(2d) 445, 151 Okl. 226; Indian Ter- 
ritory Illuminating Co. v. Elmore, 1 


1304 [71 C.J.] 


risdictional matters,5® or unless statutes so pro- 
vide,®° and the reviewing court has. no authority to 
make its own findings of fact,®! in accordance with 


P.(2d) 150, 150 Okl. 164; Lobert & 
Klein v. Whitten, 300 P. 636, 150 Okl. 
72; United Brick & Tile Co. v. Huff- 
man, 300 P.. 626, 150 Okl. 9; B. B..& 
Waite Drilling Co. v. Rowland, 300 P. 
301, 149 Okl. 217; Gulf Pipe Line Co. 
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Pickering Lumber Co. v. Campbell, 
295 P. 596, 147 Okl. 158; Schoenfield 


& Hunter Drilling Co. v. Harl, 293 P. 
1101, 146 Okl. 206; Shell Pipe Line 
Co. v. Camper, 287 P. 1009, 143 OKI. 
94; Smith v. Atlas Portland Cement 
Co., 286 P. 788, 142 Okl. 249; Nash 
Finch Co. v. Harned, 284 P. 633, 141 
Okl. 187; Mayes v. Kali-Inla Coal Co., 
281 P. 949, 139 Okl. 231) evidence 
reasonably tending to support the 
award, (13) whether the finding of 
the commission accords with the pre- 
ponderance of the evidence (Fidelity 
& Casualty Co. of New York v. Indus- 
trial Accident Commission of Califor- 
nia, 228 P. 346, 67 Cal.App. 648), (14) 
and which of two opposing inferences 
should be drawn therefrom (Fidelity 
& Casualty Co. of New York v. In- 
dustrial Accident Commission of Cal- 
ifornia, 258 P. 698, 84 Cal.App. 506; 
Payne v. Industrial Accident Commis- 
sion, 258 P. 620, 84 Cal.App. 657). (15) 
The evidence may be considered for 
the purpose of supplementing or ex- 
plaining the findings of fact, but not 
to contradict or vary them. Gleisner 
v. Gross & Herbener, 155 N.Y.S. 946, 
170 App Div. 37; In re Rheinwald, 153 
N.Y.S.. 598. 168 App.Div. 425 [rearg 
det 161 N.Y.S. 1142, 175 App.Div. 
9 


[ec] Notwithstanding statute pro- 
viding that in the absence of substan- 
tial evidence to the contrary it shall 
be presumed that ‘‘the injury did not 
result solely from the intoxication of 
the injured employee while on duty” 
text rule applies. Trouton v. M. J. 
Sheehy Ice Co., 176 N.Y,S. 45, 187 App. 
Div. 818. 


[d] Where general finding for em- 
ployee has been made, employee’s tes- 
timony must be given full weight. 
Dalsheim v. Industrial Accident 


Commission, 8 P.(2d) 840, 215 Cal. 
107. 
59. Hardman vy. Industrial Com- 


mission, 207 P. 460, 60 Utah 203. 


[a] Rule applied.—The question 
whether an employer had three or 
more employees in his service, so as 
to be within the compensation stat- 
ute, is a question of jurisdiction, as 
to which it is the supreme court’s 
duty to review the facts as well as 
the law. Hardman v. Industrial Com- 
mission, 207 P. 460, 60 Utah 203. 


60. See statutory provisions; 
cases infra this note. 


and 


[a] In New Jersey in view of P. L. 
p 1217, the court reviews questions 
of fact. Gianfrancisco v. Public Serv- 


ice Coordinated Transport, 165 A. 419, 
11 N.J.Misc. 219. 


61. Ocean Accident & Guarantee 
Corporation v. Industrial Commission 
of Arizona, 255 P. 598, 32 Ariz. 54; 
Industrial Commission of Colorado v. 
Johnson, 172 P. 422, 64 Colo. 461; 
Teague v. Laclede-Christy Clay Prod- 
ucts Co., (Mo.) 52 S.W.(2d) 880; Kiser 
v. J. W. O’Connell Painting Co., (Mo. 
App.) 60 S.W.(2d) 636; Jones v. Cen- 
tury Coal Co., (Mo.App.) 46 S.W.(2d) 
196; Gendron v. Dwight Chapin & Co., 
37 S.W.(2d) 486, 225 Mo.App. 4066; 
Wilson v. Barrows, 119 A. 422, 96 Vt. 
344. 
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[a] Where Commission has not 
made finding of fact, Supreme Court 
cannot make finding on _ review. 
Ocean Accident & Guarantee Corpo- 
ration v. Industrial Commission of 
Arizona. 255 P. 598, 32 Ariz. 54. 


62. Singlaub v. Industrial Accident 
Commission of California, 262 P. 411, 
87 Cal.App. 324. 


Conclusiveness of findings of fact 
on appeal in civil actions see Appeal 
and Hrror §§ 2830-2877. 


63. Ariz.—Grabe Ake Industrial 
Commission, 299 P. 1031, 38 Ariz. 322; 
Hartford Accident & Indemnity Co. 
v. Industrial Commission of, Arizona, 
299 P. 1026, 38 Ariz. 307; Holloway 
v. Industrial Commission of Arizona, 
271 P. 718, 34 Ariz. 387; Blankenship 
v. Industrial Commission of Arizona, 
267 P. 2038, 34 Ariz. 2; Netherton v. 
Lightning Delivery Co., 258 P. 306, 
382 Ariz. 350. 


Cal..—Dalsheim y. Industrial Acci- 
dent Commission, 8 P.(2d) 840, 215 
Cal. 107; Carlsom v. Industrial Ac- 
cident Commission, 2 P.(2d) 151, 213 
Cal. 287: \cert. den 52, S'Ct.) 199, 284 
U.S. 681, 76 L.Ed. 575]; MacDonald v. 
Industrial Accident Commission, 1 P. 
(2a) 979, 213 Cal. 256; California 
Casualty Indemnity Exchange v. In- 
dustrial Accident Commission, 295 P. 
34, 211 Cal. 218; Gale v. State Indus- 
trial Accident Commission, 294 P. 391, 
211 Cal. 137; Ingram v. Department 
of Industrial Relations, Division of 
Industrial Accidents and Safety, 284 
P. 212, 208 Cal. 633; Independence In- 
demnity Co. v. Industrial Accident 
Commission of California, 262 P. 757, 
203 Cal. 51; London Guarantee & Ac- 
cident Co. v. Industrial Accident Com- 
mission of California, 263 P. 196, 203 
Cal. 12; Hartford Accident & Indem- 
nity Co. v. Industrial Accident Com- 
mission of California, 262 P. 309, 202 
Cal. 688, 58 A.L.R. 1392; York Junc- 
tion Transfer & Storage Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 261 P. 704, 202 Cal. 517; Ford 
Motor Co. v. Industrial Accident Com- 
mission, 261 P. 466, 202 Cal. 459; 
Standard Varnish Works v. Industrial 
Accident Commission of California, 
239 P. 1067, 197 Cal. 143; Continental 
Casualty Co. v. Industrial Accident 
Commission of California, 234 P. 317, 
195 Cal. 533; Roman Catholic Arch- 
bishop of San Francisco v. Industrial 
Accident Commission, 230 P. 1, 194 
Cal. 660; National Engineering Cor- 
poration v. Industrial Accident Com- 
mission of California, 225 P. 2, 193 
Cal. 422; Western Pac. R. Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 224 P.. 754, 193 Cal. 418; 
Market St. Ry. Co. v. Industrial Ac- 
cident Commission, 224 P. 95, 193 Cal. 
178; Great Western Power Co. of Cal- 
ifornia v. Industrial Accident Com- 
mission of California, 218 P. 1009. 191 
Cal. 724; Tartar v. Industrial Acci- 
dent Commission of State of Cali- 
fornia, 218 P. 39, 191 Cal. 703; Myers 
v. Industrial Accident Commission, 
218 P. Td, N90 sCals 678s i Crockett iv. 
Industrial Accident Commission of 
California, 213 P. 969, 190 Cal. 583; 
Pruitt v. Industrial Accident Com- 
mission of California, 209 P. 31, 189 
Cal. 459; General Accident, Fire & 
Life Assur. Corporation v. Industrial 
Accident Commission, 200 P. 419, 186 
Cal. 653; Moore Shipbuilding Corpo- 
ration v. Industrial Accident Commis- 
sion, 196) Pe 257,185 Cal. 200,) 13) AR 
R. 676; Engels Copper Mining Co. v. 
Industrial Accident Commission, 192 
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the general rule in civil actions,®? findings of fact and 
verdicts by the board or commission, or single mem- 
ber of the board or single commissioner,*®* and find- 


P. 845, 183 Cal. 714, 11 A.L.R. 785; 
Western Indemnity Co. v. Industrial 
Accident Commission, 190 P, 27, 182 
Cal. 709; Krobitzsch v. Industrial Ac- 
cident Commission of California, 185 
P. 396, 181 Cal. 541; Bethlehem Ship- 
building Corporation v. Industrial Ac- 
cident Commission of California, 185 
PL199, 180 Cal 500%, Acts Rack 8 OF 
San Francisco-Oakland Terminal Rys. 
v. Industrial Accident Commission, 
179 P. 386, 180 Cal. 121; Southern Pac. 
Co. v. Industrial Accident Commis- 
sion, 170 P. 822, 177 Cal. 378; Head 
Drilling Co. v. Industrial Accident 
Commission, 170 P. 157, 177 Cal. 194; 
Perry v. Industriat Accident Commis- 
sion, 169 P. 353, 176. Cal. 706; Santa 
v. Industrial Accident Commission, 
165) P7689, tional. Loo; meNOrine de ae: 
SS Co. v. Industrial Accident Com- 
mission of California, 163 P. 910, 174 
Cal. 500; Western Indemn. Co. v. 
Pillsbury; 1595.2) 721), 172-Cale 8072 
Southwestern Surety Ins. Co. v. Pills- 
bury, 158 P. 762, 172 Cal. 768; Great 
Western Power Co. v. Pillsbury, 149 
P. 35, 170 Cal. 180; Skillman v. In- 
dustrial Accident Commission, (App.) 
21 P.(2d) 658; Taylor v. Industrial 
Accident Commission, (App.) 21 P. 
(2d) 619; New York Indemnity Co. 
. Industrial Accident Commission, 
14 P.(2d) 160, 126 Cal.App. 37: Capi- 
tal Glenn Mining Co. v. Industrial 
Accident Commission, 12 P.(2d) 122, 
124 Cal.App. 79 [foll Capital Glenn 
Mining Co. v. Industrial Accident 
Commission, 12 P.(2d) 125, 124 Cal. 
App. 775; Capital Glenn Mining Co. 
v. Industrial Accident Commission, 
12 P.(2d) 125, 124 Cal.App. 776; Cap- 
ital Glenn Mining €o. v. Industrial 
Accident Commission, 12 P.(2d) 126, 
124 Cal.App. 778; Capital Glenn Min- 
ing Co. v. Hislop, 12 P.(2d) 126, 124 
Cal.App. 777]; - Los Angeles County 
v. Industrial Accident Commission of 
Californian Its Pi@a)rn434.9 W288 Cal: 
App. 12; Hart v. State Industrial Ac- 
cident Commission, 6 P.(2d) 348, 119 
Cal.App. 200; Simonton v. State In- 
dustrial Accident Commission, 5 P. 
(2d) 959, 119 Cal.App. 15; Brewer v. 
Industrial Accident Commission, 298 


P. 82, 113 Cal.App. 434; Johannsen 
v. Industrial Accident Commission, 
298 P. 99, 113 Cal.App. 162; Los An- 


geles County v. Industrial Accident 
Commission, 293 P. 820, 109 Cai.App. 
724; Danziger v. Industrial Accident 
Commission, 292 P. 525, 109 Cal.App. 
71; Hufstetler v. Department of In- 
dustrial Relations, Division of Indus- 
trial Accidents and Safety, 290 P. 
922, 107 Cal.App. 741; Klumpp v. In- 
dustrial Accident Commission, 291 P. 
456, 107 Cal.App. 733; Pacific Indem- 
nity Co. v. Industrial Accident Com- 
mission, 288 P. 129, 105 Cal.App. 535; 
Singer v. Industrial Accident Com- 
mission of State of California, 287 P. 
567, 105 Cal.App. 374; Ledson v. In- 
dustrial Accident Commission, 287 P. 
566, 105 Cal.App. 328; Ocean Accident 
& Guarantee Corporation v. Industrial 
Accident Commission, 285 P. 707, 104 
Cal.App. 34; Johnson v. Department 
of Industrial Relations, Division of 
Industrial Accidents and Safety, 281 
P. 440, 101 Cal.App. 1; Dufour v. Sey- 
mour, 280 P. 134,100 Cal.App. 434; 
U. S. Fidelity & Guaranty Co. v. In- 
dustrial Accident Commission, 272 P. 
589, 95 Cal.App. 186; Commercial Cas- 
ualty Ins. Co. v. Industrial Accident 
Commission, 266 P. 988, 91 Cal.App. 
304; Federal Mut. Liability Ins. Co. 
v. Industrial Accident Commission 
of California, 265 P. 858, 90 Cal.App. 
357; Callahan v. Industrial Accident 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ings by the commission on mixed questions of law and fact,®* being final,** 


Commission of California, 264 P. 286, 
89 Cal.App. 16; Clarke v. Industrial 
Accident Commission, 262 P. 471, 87 
Cal.App. 766; Simpson v. Industrial 
Accident Commission, 262 P. 469, 87 
Cal.App. 652; Singlaub v. Industrial 
Accident Commission of California, 
262 P. 411, 87 Cal.App. 324; Ocean 
Accident & Guarantee Corporation v. 
Industrial Accident Commission, 262 
P. 38, 87 Cal.App. 290; Beronio v. In- 
dustrial Accident Commission, (App.) 
260 P. 1104; Payne v. Industrial Ac- 
cident Commission, 258 P. 620, 84 Cal. 
App. 657; Fidelity & Casualty Co. of 
New York vy. Industrial Accident Com- 
mission of California, 258 P. 698, 84 
Cal.App. 506; U.S. Fidelity & Guar- 
anty Co. v. Industrial Accident Com- 
mission of California, 257 P. 895, 84 
Cal.App. 226; Pacific Employers’ Ins. 
Co. v. Woland, 255 P. 764, 82 Cal.App. 
414: North Elk Oil Co. v. Industrial 
Accident Commission of California, 
254 P. 582, 81 Cal.App. 582; Coombs 
v. Industrial Accident Commission, 
252 P. 1069, 253 P. 976, 81 Cal.App. 
137; Pacific Employers’ Ins. Co. v. 
Industrial Accident Commission of 
California, 249 P. 33, 79 Cal.App. 195; 
Saleneek v. Industrial Accident Com- 
mission, 247 P. 526, 77 Cal.App. 790; 
Landsrath v. Industrial Accident 
Commission of California, 247 P. 227, 
77 Cal.App. 509: Coombs v. Indus- 
trial Accident Commission of Califor- 
nia, 245 P. 445, 76 Cal.App. 565; Globe 
Indemnity Co. v. Industrial Accident 
Commission, 241 P. 405, 74 Cal.App. 
615; International Indemnity Co. v. 
Industrial Accident Commission, 238 
P. 1056, 73 Cal.App. 521; Berman v. 
Industrial Accident Commission of 
California, 238 P. 1052, 73 Cal.App. 
519; W. S. Smith & Son v. Industrial 
Accident Commission, 236 P. 962, 72 
Cal.App. 240; Gaidos v. Industrial 
Accident Commission of California, 
236) P.,.160; 71 CalApp. 749; Hart: vs 
Industrial Accident Commission of 
California, 235 P. 748, 71 Cal.App. 542; 
Owl Drug Co. v. Industrial Accident 
Commission of California, 234 P. 921, 
71 Cal.App. 303; Royal Indemnity Co. 
v. Industrial Accident Commission, 
Mesh. ool, GO Cal-App: (4355 -hidelity 
& Casualty Co. of New York v. In- 
dustrial Accident Commission of Cal- 
ifornia, 228 P. 346, 67 Cal.App. 643; 
Whiting Mead Commercial Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 228 P. 352, 67 Cal.App. 618; 
Globe Cotton Oil Mills v. Industrial 
Accident Commission, 221 P. 658, 64 
Cal.App. 307; Rodriquez v. Industrial 
Accident Commission of California, 
220 P. 1075, 64 Cal.App. 141; Standard 
Lumber Co. v. Industrial Accident 
Commission of California, 212 P. 720, 
60 Cal.App. 331; Roberts v. Industrial 
Accident Commission of California, 
197 -P. 978, 52 Cal.App. 31; Popst v. 
Industria] Accident Commission, 192 
P. 296, 48 Cal.App. 597; Crosaro v. 
Industrial Accident Commission, 177 
P. 489, 38 Cal.App. 758; Shell Co. of 
California v. Industrial Accident 
Commission, 172 P. 611, 36 Cal.App. 
463; Yolo Water & Power Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 168 P. 1146, 35 Cal.App. 14; 
Easton v. Industrial Accident Com- 
mission, 167 P. 288, 34 Cal.App. 321; 
McDonagh vy. Industrial Accident 
Commission of California, 166 P. 1024, 
34 Cal.App. 177; Northern Redwood 
Lumber Co. v. Industrial Accident 
Commission, 166 P. 828, 34 Cal.App. 
2; Richmond Dredging Co. v. Indus- 
trial Accident Commission, 164 P. 407, 
33 Cal.App. 97; Kirkpatrick v. Indus- 
trial Accident Commission of Cali- 
fornia, 161 P. 274, 31 Cal.App. 668; 
Smith v. Industrial Accident Commis- 
sion, 147 P. 600, 26 Cal.App. 560. 


Colo.—Industrial Commission of 


« 


Colorado v. Co-operative Oil Co., 24 
P.(2d) 753; London Guarantee & Ac- 
cident Co. v. Sauer, 22 P.(2d) 624, 92 


Colo. 565; Industrial Commission of 
Colorado v. Johnson, 172 P. 422, 64 
Colo. 461. 


Conn.—Senzamici v. Waterbury 
Castings Co., 161 A. 860, 115 Conn. 
446; MacFarquhar Vv. Columbia 
Graphophone Co., 139 A. 684, 107 Conn. 
73; Northrop v. Merritt-Chapman & 
Scott Corporation, 137 A. 724, 106 
Conn. 233; Osterhout v. Latham & 
Crane, 101 A. 494, 92 Conn. 91; Swan- 
son v. Latham & Crane, 101 A. 492, 92 
Conn. 87. 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606; Miller v. Diamond Ice & 
Coal Co., 111 A. 645, 31 Del. 140; Rud- 
nick vy. White Bros., 109 A. 8&1, 30 
Del. 576. See Lobdell Car Wheel Co. 
v. Subielski, 125 A. 462, 32 Del. 462 
(dictum). 


Ga.-——Burdett v. AStna Life Ins. Co., 
149 S.E. 55, 40 Ga.App. 921; Southern 
Surety Co. v. Byck, 148 S.HE. 294, 39 
Ga.App. 699. 


Ky.—Vires v. Dawkins Log & Mill 
Co., 42 S.W.(2d) 721, 240 Ky. 450; 
Broughton’s Adm’r v. Congleton Lum- 
ber Co., 31 S.W.(2d) 903, 235 Ky. 
534; Harlan Wallins Coal Corpora- 
tion v. Knuckles, 10 S.W.(2d) 809, 226 
Ky. 204; Darby Harlan Coal Co. v. 
Fee, 283 S.W. 438, 214 Ky. 470; North- 
east Coal Co. v. Castle, 260 S.W. 336, 
202 Ky. 505. 


Mo.—Leilich v. Chevrolet Motor 
Co., 40 S.W.(2da) 601, 328 Mo. 112; 
Kiser v. J. W. O’Connell Painting Co., 
(App.) 60 S.W.(2d) 636; McCully v. 
Kelley-Dempsey Co., (App.) 57 S.W. 
(2d) 784; Keithley v. Woods Bros. 
Const. Co., (App.) 56 S.W.(2d) 628; 
Jackson vy. General Metals Refining 
Co., (App.) 438 S.W.(2d) 865; Har- 
bour v. Gardner, (App.) 38 S.W.(2d) 
299; . Buelsmann * vs Stute "& Co, 
(App.) 28 S.W.(2d), 887; Stone v. 
Blackmer & Post Pipe Co., 27 S.W. 
(2d) 459, 224 Mo.App. 319. 


N.J.—Collawn v. 25 North Harrison 
St. Corporation, 165 A. 91, 11 N.J.Misc. 
44 [aff 162 A. 115, 10 N.J.Misc. 946]. 


N.Y.—Rugg v. Norwich Hospital 
Ass’n, 199 N.Y.S. 735, 205 App. Div. 
174; O'Rourke v. Standard Wood 


Turning Co., 198 N.Y.S. 632, 204 App. 
Div. 658; McCloskey v. Richard Hell- 
man, Inc., 187 N.Y.S. 834, 196 App.Div. 


674; O’Sullivan v. A. H. Woods Thea- 
tre Co., 187 N.Y.S. 64, 195 App.Div. 
609; Klein v. George W. Stiles Const. 


Co., 184 N.Y.S. 598, 193 App.Div. 870; 
Peck vy. Tassell & Fairbanks, 184 N.Y. 
S. 426, 193 App.Div. 604; Finkelday 
v. Henry Heide, Inc., 1838 N.Y.S. 912, 
193 App.Div. 338 [aff 130 N.H. 909, 
230 N.Y. 598]; Wanda v. Jamestown 
Brewing Co., 180 N.Y.S. 694, 191 App. 
Div. 17; Abromowitz v. Hudson View 
Const.. Co., 177_N.Y.S. 187, 188 App. 
Div. 356: [aff 126 N.E. 898, 228 N.Y. 
509]; Holmes v. Communipaw Steel 
Co., 174 N.Y.S. 772, 186 App.Div. 645; 
Walsh v. EF. W. Woolworth Co., 167 
N.Y.S. 394, 180 App.Div. 120; Bylow 
V. St. mecis: Paper. Cos, 166) iN Yas. 
874, 179 App.Div. 555; Van Keuren v. 
Dwight Divine & Sons, 165 N.Y.S. 
1049, 179 App.Div. 509; La Fleur v. 
Wood, 164 N.Y.S. 910, 178 App.Div. 
297; Lindquest v. Holler, 164 N.Y.S. 
906, 178 App.Div. 317; Sullivan v. 
Preston, 163 N.Y.S. 692, 177 App.Div. 
110; Fleming v. Robert Gair Co., 162 
N-Y.S. 298, 176 App.Div. 23; Proko- 
piak v. Buffalo Gas Co., 162 N.Y.S. 288, 
176 App.Div. 128; Uhl v. Guarantee 
CWONnSTWC O-ulONNN. YosarOpos. 2040 ADD, 
Div. 571; Fowler v. Risedorph Bot- 
oe Co., 161 N.Y.S.-535, 175 App.Div. 


Utah.—Los Angeles & S. L. R. Co. 
v. Industrial Commission of Utah, 289 
PB. 114, 76 Utah 2395" .Campbell. vs 
Eagle & Blue Bell Mining Co., 231 P. 
620, 64 Utah 430; Attna Life Ins. Co. 
v. Industrial Commission of Utah, 231 
P. 442, 64 Utah 415; Hartford Ac- 
cident & Indemnity Co. v. Industrial 
Commission of Utah, 228 P. 753, 64 
Utah 176; McKellar v. Industrial 
Commission of Utah, 221 P. 849, 62 
Utah 621; Alexander v. Industrial 
Commission of Utah, 213 P. 1078, 61 
Utah 430; Moray v. Industrial Com- 
mission of Utah, 213 P. 797, 61 Utah 
409; Milford Copper Co. of Utah v. 
Industrial Commission, 210 P. 993, 61 
Utah 387; Cudahy Packing Co. of Ne- 
braska vy. Brown, 210 P. 608, 61 Utah 
29; Tintic Milling Co. v. Industrial 
Commission of Utah, 207 P. 1114, 60 
Utah 261; Denver & R. G. W. R. Co. 
v. Industrial Commission of Utah, 206 
P. 1103, 60 Utah 95; Pinyon Queen 
Mining Co. v. Industrial Commission 
of. Utah, 9 204).P.. 323,59) Uitahy 40235 
Moray v. Industrial Commission of 
Utah, 199 P.-1023, 58 Utah 404; Heis- 
elt Const. Co. v. Industrial Commis- 
sion of Utah, 197 P. 589, 58 Utah 59, 
15 A.L.R. 799; Doscolos v. Industrial 
Commission of Utah, 195 P. 628, 57 
Utah 486; Globe Grain & Milling Co. 
v. Industrial Commission of Utah, 
193 P. 642, 57 Utah 192; Geo. A. Lowe 
Co. v. Industrial Commission of Utah, 
190 P. 934, 56 Utah 519; Amalgamat- 
ed Sugar Co. v. Industrial Commis- 
sion of Utah, 189 P. 69, 56 TItah 80; 
Reteuna v. Industrial Commission, 
185 PB. 535, 55 Utah 258. 


Vt.—-Packett v. Moretown Cream- 
ery, CO..099) As 633.) 910 Vite. 90, adueroA 
1918F 173. 


64. Murray v. Industrial Accident 
Commission, 14 P.(2d) 301, 216 Cal. 
340; Metropolitan Casualty Ins. Co. 
v, State Industrial Accident Commis- 
sion, 4 P.(2d) 190, 117 Cal.App. 369; 
Whipple v. State Industrial Accident 
pcp SE ety 298 P. 832, 113 Cal.App. 

Mixed questions of law and fact 
generally see supra § 984. 


65. Murray v. Industrial Accident 
Commission, 14 P.(2d) 3801, 216 Cal. 
340; Hart v. State Industrial Acci- 
dent Commission, 6 P.(2d) 348, 119 
Cal.App. 200; Taylor v. Industrial 
Acvident Commission, (Cal.App.) 21 
P.(2d) 619; Ledson v..Industrial Ac- 
cident Commission, 287 P. 566, 105 
Cal.App. 328; Landsrath v. Industri- 
al Accident Commission of California, 
247 P. 227, 77 Cal.App. 509; Kirkpat- 
rick v. Industrial Accident Commis- 
sion of California, 161 P. 274, 31 Cal. 
App. 668; Maryland Casualty Co. v. 
Osborn, (Okl1.) 26 P.(2a) 934; Consoli- 


dated Gas Utilities Co. v. Thomason, 
(OKl.) 26 P.(2d) 9238; Willhoit v. 
Prairie Oil & Gas Co., (Okl.) 26 P. 


(2d) 406; Sturm Drilling Co. v. Story, 
(ORL) 24 P.(2d) 650; Natural Gas 
Utilities Co. v. Andrews, 23 P.(2da) 
697, 164 Okl. 267; Anna Maude vy. 
Statham, 23 P.(2d) 203, 164 Okl. 124; 
Independent Oil Well Cementing Co. 
v. Curtis, 22 P.(2d) 1005, 164 Okl. 76; 
Junior & Sooner Oil & Gas Co. v. 
Pfalzgraf, 22 P.(2d) 911, 164 Okl. 59; 
New York Indemnity Co. v. Miller, 
22 P.(2da) 107, 163 Okl. 283; Oil State 
Supply Co. v. Rothman, 15 P.(2da) 33, 
159 Okl. 253; Skelly Oil Co. v. Good- 
Will, on (2d) 9135, A Sse Okiaee sis 
Chas. T. Boulware, Inc. v. Mills, 9 P. 
(2d) 957, 156 Okl. 159; Federal Min- 
ing & Smelting Co. v. Pierce, 5 P.(2d) 
359, 153 OKl. 156; Olson Drilling Co. 
v.. Claxton, 4 P.(2d). 1045, 152) Ok: 
293; Hankins Bros. v. Fritts, 2 P.(2d) 
957, 151 Okl. 106; Indian Territory 
Illuminating Oil Co. v. Whitten, 1 P. 
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and conclusive®® 


(2d) 756, 150 Okl. 303; Olson Drilling 
Co. v. Tryon, 300 P. 668, 150 Okl. 18; 
Oklahoma Natural Gas Corporation v. 
Baker, 298 P. 875, 148 Okl. 277; Tex- 
as Pacific Coal & Oil Co. v. Morrison, 
298 P. 270, 148 Okl. 205; Warner & 
Caldwell Oil Co. v. State Industrial 
Commission, 297 P. 254, 148 Okl. 193; 
Southland Cotton Oil Co. v. Renshaw, 
299 P. 425, 148 Okl. 107; Oklahoma 
Leader Co. v. Wells, 296 P. 751, 147 
Ok]. 294; Coalton Coal Co. v. Pulvir- 
enti, 296 P. 415, 147 Okl. 205; Motor 
Equipment Co. v. Stephens, 292 P. 
63, 145 Okl. 156; Murphy v. Velie 
Mines Corporation, 284 P. 647, 141 
Okl. 204; Chilton v. State Industrial 
Commission, 284 P. 298, 141 Okl. 154; 
Burns v. Roxana Petroleum Corpora- 
tion, 282 P. 606, 140 Okhk 57; Maney 
& Alley v. Fletcher, 282 P. 153, 140 


Okl. 54; McMurtry Bros. vy. Angelo, 
281 BP. 964, 189 Okl. 236; Mayes v. 
Kali-Inla Coal Co., 281 P. 949, 189 


Okl. 231; Berger v. Reynolds, 282 P. 
143; 139 Okl. 163; Huddiesten vy. Com- 
monwealth Mining Corporation, 281 
P. 269, 139 Okl. 79; Cavin v. Kay & 
Kiowa Oil Co., 281 P. 232, 139 OKI. 47; 
Daniels v. Pope, 280 P. 823, 138 Ol. 
228; City of Pryor v. Chambers, 280 
P. 585, 188 Oki. 118; Harvey v. Texas 
Co., 277 P. 268, 136 Ol. 244; Wilker- 
son v. Devonian: Oil Co., 275 P. 1058, 
136 Okl. 18; Mead Bros. v. Watts, 2738 
P. 207, 135 Okl. 23; Amerada Petro- 
leum Corporation v. Williams, 272 P. 
828, 134 Okl. 177; Svoboda v. Brook- 
ing, 270 P. 575, 132 Okl. 290; Harring- 
ton v. State Industrial Commission, 
Zoo Rh. ol2, 131s OkLY 303; Thrash: ‘v. 
Graver Corporation, 268 P. 718, 131 
Okl. 260; Coulter v. Continental Oil 
Co., 266 P. 463, 180 Okl. 199; Em- 


ployers’ Casualty Co. v. ee aaa Ins. Co. vy, Chandler, 25’'P.(2d) 694: 


260" B..1644,.)130 (Ok. 11465 
Mining Co. v. State Industrial Com- 
mission, 264 P. 622, 129 OKI. 271; Gil- 
liam v. Mid-Continent Petroleum Cor- 
poration, 263 P. 1085, 129 Okl. 133; 
Oxford v. Texas Co., 263 P. 451,129 
Okl. 81; Comar Oil Co. v. Sibley, 261 
P. 926, 128 Okl. 156; Amerada Petro- 
leum Co. v. Williams, 259 P..8538, 127 
Okl. 58; Williams v. Black-Sivalls & 
Bryson, 259 P. 550, 127 Okl. 32; Shaw- 
nee Morning News v. Thomas, 256 P. 
937, 125 Okl. 155; Allen v. Elk City 
Cotton Oil Co., 256 P. 898, 125 Oki. 
142; Arrow Gasoline Co. v. Holloway, 
vee Oo wae OK 2b ise COUurson V, 
Consolidated Fuel Co., 249 P. 155, 121 
Okl. 170; Lawrence v. State Indus- 
trial Commission, 251 P. 40, 120 Okl. 
197; Knox & Shouse v. Knox, 250 P. 
783, 120 Okl. 45; Piley v. Sinclair Pipe 
PANE No. T2246 PY 392.) te OL) 296" 
Weatherman v. State Industrial Com- 
missioner, 244 P. 201, 116 Okl. 232; 
Wilson v. Mid-Co. Petroleum Co., 243 
P, 520, 1216 Okl. 115;° City of King- 
fisher v. State Industrial Commission 
of Oklahoma, 242 P. 217, 115 Okl. 173; 
Oklahoma Gas & Electric Co. v. Thom- 
as, 241 P. 820, 115 Ok). 67; Graver 
Corporation v. State Industrial Com- 
mission, 244 P. 488, 114 Okl. 140; 
Cameron Coal Co. v. Collopy, 228 P. 
1100, 102 Okl. 207; Thompson v. In- 
dustrial Commission, (Utah) 23 P. 
(2d) 930; D. H. Peery Estate v. In- 
dustrial Commission of Utah,.7 P.(2a) 
269, 79 Utah 8; Utah Apex Mining 
Co. v. Industrial Commission of Utah, 
244 P. 656, 66 Utah 529; McKellar v. 
Industrial Commission of Utah, 221 
P. 849, 62 Utah 621; Geo. A. Lowe Co. 
v. Industrial Commission of Utah, 190 
P. 934, 56 Utah 519; Wise Coal & Coke 
Co. v. Roberts, 161 S.E. 911, 157 Va. 
782. 


[a] Rule applied to particular 
findings.—(1) That claimant was an 
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employee (Murray v. Industrial Ac- 
cident Commission, 14 P.(2d) 301, 216 
Cal. 340); (2) that employee was in 
the employ of his regular employer at 
the time of the injury, although 
loaned to another (Kirkpatrick v. In- 
dustrial Accident Commission of Cal- 
ifornia, 161 P. 274, 31 Cal.App. 668); 
(3) as to the cause of the employee’s 
condition (Kosik v. Manchester Const. 
Co., 136 A. 870, 106 Conn. 107); (4) 
and that loss of eye was result of in- 
jury (Oklahoma Woodchuck Zine 
Lead Co. v. State Industrial Commis- 
sion, 210 P. 923, 87 Okl. 263). 


66. Ariz.mGrabe v. Industrial Com- 
mission, 299 P. 1031, 38 Ariz. 322. 


Colo.—London Guarantee & Acci- 
dent Co. v. Sauer, 22 P.(2d) 624, 92 
Colo. 565; C. W. Kettering Mercantile 
Co. v. Fox, 234 P. 464, 77 Colo. 90; 
Industrial Commission of Colorado v. 
Hunter, 214 P. 393, 73 Colo. 226; In- 
dustrial Commission vy. Big Six Coal 
Co., 211 P. 361, 72 Colo. 377; Weaver 
v. Industrial Commission of Colorado, 
209 P. 642, 72 Colo. 377; Picardi v. 
Industrial Commission of Colorado, 
199 P. 420, 70 Colo. 266; Industrial 
Commission of State of Colorado v. 
Johnson, 181 Ps 97%, 66 Colo. 292; Em- 
ployers’ Mut. Ins. Co. v. Industrial 
Commission of Colorado, 176 P. 314, 
65 Colo. 283. 


Conn.—Northrop v. Merritt-Chap- 
man & Scott Corporation, 137 A. 724, 
106 Conn, 233. 


Minn.—Brokmeier vy. 
W. 187, 170 Minn. 143. 


Okl.—Oklahoma Ry. Co. v. Banks, 
26 P.(2d) 422; Wilhoit v. Prairie Oil 
& Gas Co., 26 P.(2d) 406; Travelers’ 


Lamb, 212 N. 


Sturm Drilling Co. v. Story, 24 P.(2d) 
650; Natural Gas Utilities Co. v. An- 
drews, 23 P.(2d) 697, 164 Okl. 267; 
The Anna Maude v. Statham, 23 P. 
(2d) 203, 164 Okl, 124; Independent 
Oil Well Cementing Co. v. Curtis, 22 
B.(2d) 1005, 164 Okl. 76; Junior & 
Sooner Oil & Gas Co. v. Pialzgraf, 22 
P.(2d) 911, 164 Okl. 59; Gulf States 
Corporation v. Liston, 22 P.(2d) 376, 
164 Okl. 36; Carl B. King Drilling Co. 
v. Farley, 22 P.(2d) 80, 163 Okl. 304; 
Commonwealth Mining Co. v. Atter- 
berry, 22 P.(2d) 78, 163 Okl. 294: New 
York Indemnity Co. y. Miller, 22 P, 
(2d) 107, 163 Okl. 283; Williams Bros. 
v. Addison, 21 P.(2d) 1047, 163 Okl. 
264; Tidal Refining Co. v. Ballard, 
20 Ps(2d) 51054, 163° Ol! 269: Gs A. 
Nichols, Ine. y. Collier, 22 P.(2d) 389, 
163 Okl. 193; Glen L. Wigton Motor 
Co, v. Phillips, 21 P.(2d) 751, 163 Okl. 
160; Victor Gasoline Co. v. Weather- 
man, 21 P.(2d) 35, 168 Okl. 113; Sing- 
er Pipe & Supply Co. v. Houston, 21 
P.(2d) 33, 163 Okl. 111; Wilson & Co. 
v. McGee, 21 P.(2d) 25, 163 Okl. 102; 
Skelly Oil Co. v. Skinner, 19 P.(2d) 
548, 162 Okl. 150; Choctaw Cotton Oj] 
Co. v. Boyd, 18 P.(2d) 859, 162 Okl. 
15; Noble Drilling Co. v. Link, 17 P. 
(2d) 971, 161 Okl. 288; Pierce Petro- 
leum Corporation y. Coffman, 16 P. 
(2d) (561, 160 Okl. 175; Rushing v. 
Carter Oil Co., 15 P.(2d)'571, 160 Okl., 
97; American Tank & Equipment 
Corporation vy. Templeton, 16 P.(2d) 
255, 160 Okl. 88; Southern Drilling 
Co. v. Walters, 15 P.(2d) 566, 160 Okl. 
60; Gypsy Oil’ Co. v. Jackson, 12 P. 
(2d) 694, 158 Okl. 189; Wilson & Co., 
INGA Vie CeNNe Gyre Lt eee 2 Gl) Peli ciney 
Okl. 139; Federal Mining & Smelting 
Co, v. Owens, 10 P.(2d) 688, 156 Okl. 
241; Chas T. Boulware, Ine. v. Mills, 
9 P.(2d) 957, 156 Ok]. 159; Brooks & 
Dahlgren v. Dollar, 9 P.(2d) 926, 156 
Okl. 155; Vaughn & Rush y. Stump, 9 
P.(2d) 764, 156 Okl. 125; Superior Oil 
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Co. v. Swimmer, 9 P.(2d) 707, 156 
Okl. 71; Sinclair Oil & Gas Co. v. 
Campbell, 8 P.(2d) 1102, 155 Okl. 280; 
Pure Oil Co. v. Phillips, 8 P.(2d) 55, 
155 Okl. 114; Langley v. Magnolia 
Petroleum Co., 7 P.(2d) 679, 154 Okl. 
274; Coal Creek Coal Co. v. Danley, 
7 P.(2d) 470, 154 Okl. 237; Patrick 
& Tillman Drilling Co. vy. Davis, 7 
P.(2d) 146, 154 Okl. 216; Sunshine 
Food Stores vy. Moorehead, 5 P.(2d) 
1066, 153 Okl. 301; Federal Mining 
& Smelting Co. v. Pierce, 5 P.(2d) 359, 
153 Okl. 156; Pine v. Nowlin, 5 P.(2d) 
118, 153 Okl. 111; Turner v. Earl W. 
Baker & Co., 4 P.(2d) 739, 153 Okl. 
28; Parson-Gibson Buick Corporation 
Vv.” Fox,’ 4° P. (20 88, 152) OKL-196* 
Loffiand Bros. Co. v. Velvin, 3 P.(2d) 
855, 152 Okl. 833 Hankins Bros. v. 
Fritts, 2 P.(2d) 987, 151 Okl. 106; In- 
dian Territory Illuminating Oil Co. v. 
Bates, 1 P.(2d) 750, 151 Okl. 38; El 
Reno Mill & Elevator Co. v. Kennedy, 
300 P. 382, 149 Okl. 303; Neifeh v. 
Lackey, 299 P. 423, 149 Okl. 93; Cor- 
tex Drilling Co. v. Henning, 299 P. 
214, 149 Okl. 72; Loffland Bros. Co. v. 
State Industrial Commission, 298 P. 
259, 148 Okl. 190; Gypsy Oil Co. v. 
Roop, 299 P. 444, 148 Okl. 104; Earl 
W. Baker & Co., 296 P. 971, 148 OklL. 
23; Shepard v. Crumby, 293 P. 1049, 
146 Okl. 118; U. S. Gypsum Co. v. Me- 
Michael, 293° °P: 773,146 -Okl. 74: 
Northwestern Refining Co. v. State 
Industrial Commission, 291 P. 533, 
145 Okl. 72; Richards v. State Indus- 
trial Commission, 287 P. 69, 143 Okl. 
39; Smith vy. Atlas Portland Cement 
Co., 286 P. 786, 142 Okl. 249: New 


York Indemnity Co. v. Ferrell, 286 ~ 


P. 314, 142 Okl. 235; Maryland Casual- 
ty Co. v. State Industrial Commis- 
sion, 284 P. 644, 141 Okl. 202; Burns 
v. Roxana PetroleumsCorporation, 282 
P. 606, 140 Okl. 57; Mayes v. Kali- 
Inla Coal Co., 281 P. 949, 139 Okl. 2313 
Cavin v. Kay & Kiowa Oil CoikZ8 i <P> 
232, 139 Okl. 47; Daniels v. Pope, 
280 P. 828, 138 Okl. 228; Cameo- 
Blackstone Coal Co. vy. Hardy, 277 P. 
937, 186 Okl. 287; Sinclair Pipe Line 
Co, v. State Industrial Commission, 
272 P. 1030, 134 Okl. 300;. Steffens 
Ice Cream Co. v. Jarvis, 270 P. 1103, 
132 Okl. 300; Harrington y. State In- 
dustrial Commission, 269 P. 312, 131 
Okl. 303; Welch y. Morris & Co., 268 
P. 198, 131 Okl. 158; Perez v. Globe 
Ins, Co., 265 P. 114, 130 Okl. 45: Ox- 
ford v. Texas Co., 263 P. 451, 129 Okl. 
coe Oklahoma-Arkansas Telephone 
Co. vy. Fries, 262 P. 1062, 128 Okl. 295; 
Summers y. Bendelari, 262 P. 648, 128 
Okl. 243; Osage Coal Co. v. State In- 
dustrial Commission, 261 P. 933, 128 
Okl. 191; Stringtown Crushed Rock 
Co. v. State Industria] Commission, 
261 P._ 973, 128 Okl. 188; Liddell v. 
State Industrial Commission, 259 P- 
265, 126 Okl. 235; Tucker v. Wilson 
& Co., 258 P. 905, 126 Okl. 122; Trans- 
continental Oil Co. v. Eoff, 258 P. 743, 
126 Okl. 91; Brooks v. A. A. Davis & 
Co., 254 P. 66, 124 Okl. 140; Fitz- 
simmons vy. State Industrial Commis- 
sion, 250 P. 111, 120 Okl. 31; Van 
Fleet v. State Industrial Commission, 
242 P. 1042, 116 Okl. 20; Thomas v. 
Ford Motor Co., 242 P. 765, 114 Okl. 33 
Fitzsimmons y. State Industrial Com-_ 
mission, 241 P. 174, 113 Okl. 230: St. 
Louis Mining & Smelting Co. v. State 
Industrial Commissfon, 241 P. EVO} tte 
Okl. 179; U.S. Zine Co. v. Little, 235 
P. 528, 109 Okl. 214; City of Pawhus- 
ka v. Shelton, 235 P. 213; 109 Ok. 208; 
Fitzsimmons v. State Industrial Com. 
mission, 236 P. 616, 108 Okl. 276; 
Grace v. Vaught, 235 P. 590, 108 Okl. 
187; Rector v. Roxana Petroleum Cor- 
poration, 235 P. 183, 108 Okl. 1 pe 
Hunt .v. Magnolia Petroleum Co., 226 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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P. 1052, 99 OklI. 264; Galion Iron 
Works & Mfg. Co. v. State Industrial 
Commission, 213 P. 842, 89 Okl. 27; 
Southern Surety Co. v. Taber, 212 P. 
128, 88 Okl. 103; Associated Em- 
ployers’ Reciprocal vy. State Industrial 
Commission, 208 P. 266, 87 Okl. 28; 
Waite Phillips & Delmar Oil Co. v. 
State Industrial Commission, 208 P. 
261, 87 Okl. 26; Mullen Coal Co. v. 
Seavage, 208 P. 771, 87 Okl. 31; St. 
Louis Smelting & Refining Co. v. 
State Industrial Commission, 207 P. 
734, 86 Okl. 216; McAlester Edwards 
Coal Co. v. State Industrial Commn., 
207 P. 557, 86 Okl. 192; Cameron Coal 
Co. v. Dunn, 205 P. 503, 85 Okl. 219; 
Consolidated Fuel Co. v. State Indus- 
trial Commission, 205 P. 170, 85 Okl. 
112. See Dewar Coal Mining Co. v. 
State Industrial Commission, 211 P. 
76, 88 Okl. 24 (dictum). 


Utah.—Grasteit v. Industrial Com- 
mission of Utah, 290 P. 764, 76 Utah 
487; Ntamanakis y. Industrial Com- 
mission of Utah, 246 P. 706, 67 Utah 
WOM Zaharioudakis v. Industrial 
Commission of Utah, 246 P. 705, 67 
Utah 196; Kourgentakis v. Industrial 
Commission of Utah, 246 P. 705, 67 
Utah 194; Botonakis v. Industrial 
Commission of Utah, 246 P. 704, 67 
Utah 193; Perpinakis v. Industrial 
Commission of Utah, 246 P. 704, 67 
Utah 192; Stavrianoudakis v. Indus- 
trial Commission of Utah, 246 P. 704, 
67 Utah 191; Manourakis v. Indus- 
trial Commission of Utah, 246 P. 704, 
67 Utah 191; Tjagarakis v. Industrial 
Commission of Utah, 246 P. 703, 67 
Utah 189; Psaroudakis v. Industrial 
Commission of Utah, 246 P. 703, 67 
Utah 190; Kavalinakis v. Industrial 
Commission of Utah, 246 P. 698, 67 
Utah 174; Aetna Life Ins. €o. v. In- 
dustrial Commission of Utah, 231 P. 
442, 64 Utah 415; Pinyon Queen Min- 
ing Co. v. Industrial Commission of 
Utah, 204 P. 323, 59 Utah 402; Geo. 
A. Lowe Co. v. Industrial Commission 
of Utah, 190 P. 934, 56 Utah 519. 


Va.—National Surety Co. v. Roun- 
tree, 147 S.E. 537, 152 Va. 150; Burle- 
son v. Steinman Coal Corporation, 133 
S.E. 663, 145 Va. 79; Vanzant- v. 
Southern Bending Co., 129 S.H. 268, 
148 Va. 244; American Furniture Co. 
vy. Graves, 126 S.E. 213, 141 Va. 1. 


[a] Other statements.—(1) Con- 
clusion of commission must be ac- 
cepted as a fact. Fred Harvey Co. v. 
Industrial Commission, 15 P.(2d) 949; 
Industrial Commission of Colorado v. 
Johnson, 172 P. 422, 64 Colo. 461. (2) 
Decision of the commission is binding 
upon the reviewing court. Hartford 
Accident & Indemnity Co. v. Indus- 
trial Commission of Arizona, 299 P. 
1026, 38 Ariz. 307; Holloway v. Indus- 
trial Commission of Arizona, 271 P. 
713, 34 Ariz. 337; Blankenship v. In- 
dustrial Commission of Arizona, 267 
P. 203, 34 Ariz. 2; Netherton v. 
Lightning Delivery Co., 258 P. 306, 32 
Ariz. 350; Collawn v. 25 North Har- 
rison St. Corporation, 165 A. 91, 11 N. 
J.Misc. 44 [aff 162 A. 115, 10 N.J.Misc. 
946]; Carbino v. DeGrasse Paper Co., 
205 N.Y.S. 337, 209 App.Div. 627: Carr 
v. Donner Steel Co., 201 N.Y.S. 604, 
207 App.Div. 3; Marinaccio v. Flinn- 
O’Rourke Co., 158 N.Y.S. 715, 172 App. 
Div. 378; Maryland Casualty Co. v. 
Osborn, (Okl,) 26 P.(2d) 934; Parks 
v. Brown Bros., (Okl.) 25 P.(2d) 925; 
Kellogg v. Roe, (Okl.) 25 P.(2d) 302; 
Odems v. King, (Okl.) 23 P.(2d) 379; 
Haynes Bros. Drilling Co. v. Coin, 22 
P.(2d) 80, 163 Okl. 304; Leavell Coal 
Co. v. Stamper, 21 P.(2d) 1046, 163 
Okl. 289; Tulsa Boiler & Machinery 
Go. v. Simmons, 21 P.(2d) 759, 163 
Okl: 138; Victor’ Gasoline Co. v. 
Weatherman, 21 P.(2d) 35, 163 Okl. 
113; Whitehurst v. Auterson, 20 P. 
(2d) 1035, 163 Okl. 75; Stanolind Pipe 
Line Co. v. Tae 20 P.¢2d) 1037, 
163 Okl. 738; inderliter Tool Co. v. 
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Snyder, 20 P.(2d) 558, 163 Okl. 50; 
Choctaw Cotton Oil Co. v. Boyd, 18 
P.(2d) 859, 162 Okl. 15; Magnolia 
Petroleum Co. v. Inman, 17 P.(2d) 456, 
161 Okl. 199; Pierce Petroleum Cor- 
poration v. Coffman, 16 P.(2d) 561, 
160 Okl. 175; Rushing v. Carter Oil 
Co., 15 P.(2d) 571, 160 Okl. 97; Trigg 
Drilling Co. v. Thomas, 15 P.(2d) 985, 
160 Okl. 85; Fairmont Creamery v. 
Lowe, 15 P.(2d) 1338, 160 Okl. 32; 
Brown v. English, 15 P.(2d) 17, 159 
Okl. 208; Skelly Oil Co. v. Goodwin, 
13 P.(2d) 135, 158 Okl. 288; Indian 
Territory Illuminating Oil Co. v. 
Hendixson, 13 P.(2d) 137, 158 Okl. 
176; Amerada Petroleum Corporation 
v. Reese, 12 P.(2d) 193, 158 Okl. 7; 
Ponca City Board of Education v. 
Beasley, 11 P.(2d) 466, 157 Okl. 262; 
Wilson & Co., Inc. v. Kennedy, 11 P. 
(2d) 187, 157 Okl. 189; Chas. T. Boul- 
ware, Inc., v. Mills, 9 P.(2d) 957, 156 
Okl. 159; Higginbotham v. Oklahoma 
Portland Cement Co., 9 P.(2d) 15, 155 
Okl. 264; Bryant v. Seay, 8 P.(2d) 13, 
155 Okl. 39; Loffiand Bros. Co. v. Vel- 
vin, 3 P.(2d) 855, 152 Okl. 83; Kirsch 
v. Benham, 1 P.(2d) 652, 151 Okl. 1; M. 
A. Swatek & Co. v. Williams, 299 P. 
448, 150 Okl. 85; Southland Cotton 
Oil Co. v. Renshaw, 299 P. 425, 148 
Okl. 107; Oklahoma Natural Gas Cor- 
poration v. Baker, 298 P. 875, 148 
Okl. 277; Wilson & Co. v. State In- 
dustrial Commission, 298 P. 271, 148 
Okl. 206; Cowan v. Watson, 296 P. 
974, 148 Okl. 14; Wadsworth Coal & 
Mining Co. v. Tidwell, 294 P. 1092, 
147 Okl, 22; Shepard v. Crumby, 293 
P. 1049, 146 Okl. 118; Blauner &: Hart- 
ley v. Edwards, 291 P. 551, 145 Okl. 
83; Shell Pipe Line Co. v. Camper, 
287 P. 1009, 143 Okl. 94; Smith v. 
Atlas Portland Cement Co., 286 P. 786, 
142 Okl. 249; New York Indemnity 
Co. v. Ferrell, 286 P. 314, 142 Okl. 235; 
Dillon y. Spanhanks, 280 P. 1100, 139 
Okl. 32; Employers’ Casualty Co. v. 
McQuilliam, 265 P. 644, 130 Okl. 116; 
Ryan v. State Industrial Commission, 
261 P. 181, 128 Okl. 25; Weatherman 
v. State Industrial Commissioner, 244 
P. 201, 116 Okl. 232; Wilson v. Mid- 
Co. Petroleum Co., 243 P. 520, 116 Okl. 
115; City of Kingfisher v. State In- 
dustrial Commission of Oklahoma, 
242 RP. 217, 115 Okl. 173; Oklahoma 
Pipe Line Co. v. Lindsey, 241 P. 1092, 
113 Okl. 296; Cameron Coal Co. v. 
Collopy, 228 P. 1100, 102 Okl. 207; 
Producers’ Lumber Co. v. Butler, 209 
P. 738, 87 Okl. 172; Markham vy. State 
Industrial Commission, 205 P. 163, 85 
Okl. 81; McAlester Colliery Co. v. 
State Industrial Commission, 204 P. 
630, 85 Okl. 66; Chase v. Industrial 
Commission, 17 P.(2d) 205; Camp- 
bell v. Eagle & Blue Bell Mining Co., 
231 P. 620, 64 Utah 430; Kelley’s De- 
pendents v. Hoosac Lumber Co., 113 
A. 818, 95 Vt. 50; Scott County School 
Board v. Carter, 159 S.E. 115, 156 Va. 
815, 83 ALR. 229; Nicholson v. 
Clinchfield Coal Corporation, 153 S.E. 
805, 154 Va. 401; Turner v. Virginia 
Fireworks Co., 141 S.H. 142, 149 Va. 
371; Crews v. Moseley Bros., 138 S. 
E. 494, 148 Va. 125; Vanzant v. South- 
ern Bending Co., 129 S.E. 268, 143 Va. 
244, (3) Findings of fact of the 
commission in industrial cases should 
be followed. WHagle-Picher Lead Co. 
v. Black, 22 P.(2d) 907, 164 Okl. 67. 


[b] General finding of fact.—(1) 
Where the testimony is oral and con- 
flicting, and the finding is general, 
such finding is a finding of every spe- 
cial thing necessary to be found to 
sustain the general finding. Gypsy 
Oil Co. v. Roop, 299 P. 444, 148 Okl. 
104; Indian Territory Illuminating 
Oil Co. v. Crow, 296 P. 451, 147 Okl. 
229. (2) A generai finding of the in- 
dustrial commission for claimant em- 
ployee in a compensation proceeding 
is sufficient. Indian Territory Il- 
luminating Oil Co. v. Crow, supra. 
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[c] Rule applied to particular 
findings: (1) That employer did not 
employ sufficient employees to be 
within the compensation act (Grace 
v. Vaught, 235 P. 590, 108 Okl. 187): 
(2) whether a workman is an em- 
ployee or an independent contractor 
(Harley v. Smith, 8 P.(2d) 666, 152 
Okl. 56; Collawn v. 25 North Harri- 
son St. Corporation, 165 A. 91, 11 _N. 
J.Mise. 44 [aff 162 A, 115, 10 N.J. 
Misc. 946]; Federal Mining & Smelt- 
ing Co. vy. Thomas, 225 P. 967, 99 Okl. 
24, 26 [quot Harper’s Work on the 


Law of Workmen’s Compensation 
(2nd ed) p 201]); (3)-that claimant 
is employee of a subcontractor 


(Galion Iron Works & Mfg. Co. v. 
State Industria] Commission, 213 P. 
842, 89 Okl. 27; Producers’ Lumber Co. 
v. Butler, 209 P. 738, 87 Okl. 172); (4) 
fact (Northrop vy. Merritt-Chapman 
& Scott Corporation, 137 A. 724, 106 
Conn. 238) (5) and extent (Fairmont 
Creamery v. Lowe, 15 P.(2d) 133, 160 - 
OkKl. 32; Brown v. English, 15 P.(2d) 
17, 159 Okl. 208) of dependency; (6) 
that injury was the result of an acci- 
dent (Grace v. Vaught, 235 P. 590, 108 
Okl. 187); (7) or of disease (Van 
Keuren v. Dwight Divine & Sons, 165 
N.Y.S. 1048, 179 App.Div. 509); (8) 
that loss of vision, or disability, in 
no way resulted from a sympathetic 
condition caused by an eye injury 
(Rushing v. Carter Oil Co., 15 P.(2d) 
571, 160 Okl. 97); (9) whether the 
permanent disability had a casual 
connection with the original accident 
(London Guarantee & Accident Co. v. 
Sauer, 22 P.(2d) 624, 92 Colo. 565); 
(10) as to aggravation of a previously 
impaired condition (Van Keuren v. 
Dwight Divine & Sons, 165 N.Y.S. 
1049, 179 App.Div. 509)? (11) wheth- 
er servant was injured in the course 
of employment (Fairmont Creamery 
v. Lowe, 15 P.(2d) 183, 160 Okl. 32; 
Brown v. English, 15 P.(2d) 17, 159 
Okl. 208;- Grace v. Vaught, 235 P. 590, 
108 Okl. 187; Sapulpa Refining Co. v. 
State Industrial Commission, 215 P. 
933, 91 Okl. 53); (12) that deceased’s 
employment did not increase his risk 
of death by lightning (Netherton y. 
Lightning Delivery Co., 258 P. 306, 32 
Ariz. 350); (13) that employer di- 
rected employee to perform act re- 
sulting in his injury (Holloway v. 
Industrial Commission of Arizona, 
271 P. 718, 34 Ariz. 387); (14) finding 
of temporary total disability (St. 
Louis Smelting & Refining Co. v. 
State Industrial Commission, 207 P. 
734, 86 Okl. 216); (15) that injury 
was received in performance of acts 
contrary to the employer’s instruc- 
tions and rules (Grace v. Vaught, 235 
P. 590, 108 Okl. 187); (16) determina- 
tion as to whether the employee re- 
fused to avail himself of proffered 
medical treatment (Whitehurst v. 
Auterson, 20 P.(2d) 1035, 163 Okl. 
75); (17) whether an injured em- 
ployee’s refusal to submit to a tender- 
ed surgical operation is unreasonable 
(Simonton y. State Industrial Acci- 
dent Commission, 5 P.(2d) 959, 119 
Cal.App. 15; Jeavell-. Coal Co. v. 
Stamper, 21 P.(2d) 1046, 163 Okl. 
289); (18) that claimant had suffered 
the loss of an eye, as regards schedul- 
ed compensation (Mullen vy. Mitch- 
ell, 197 P. 171, 81 Ok. 201); (19) as 
to claimant’s mental competency at 
time of filing joint petition (Tippin 
v. State Industrial Commission, 272 
P. 848, 184 Okl. 179); (20) that em- 
ployer was not prejudiced by failure 
to give written notice of injury 
(Marinaccio vy. Filinn-O’Rourke Co., 
158 N.Y.S. 715, 172 App.Div. 378; Hig- 
ginbotham v. Oklahoma Portland Ce- 
ment Co., 9 P.(2d) 15, 155 Okl. 264; 
Oklahoma Natural Gas Corporation 
Vv; Baker, 298) Piuig875; 148° Ok! 22.9) 
(21) or that the employee failed to 
show change of condition entitling 
him to further compensation (Parks 
v. Brown Bros., (Okl.) 26 P.(2d) 925). 
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in some jurisdictions by reason of statute,®? 


mission, 12 P.(2d) 126, 124 Cal.App. 
778; Capital Glenn Mining Co. v. 
Hislop, 12 P.(2a) 126, 124 Cal.App. 
777]; Hart v. State Industrial Acci- 
dent Commission, 6 P.(2d) 348, 119 
Cal.App. 200; Metropolitan Casualty 
Ins. Co. v. State Industrial Accident 
Commission, 4 P.(2d) 190, 117 Cal. 
App. 369; Danziger v. Industrial Ac- 
cident Commission, 292 P. 525, 109 
Cal.App. 71; Employers’ Liability As- 
sur. Corporation, Limited, of London, 
England, v. Industrial Accident Com- 
mission of California, 267 P. 922, 92 
Cal.App. 119; Callahan v. Industrial 
Accident Commission of California, 
264 P. 286, 89 Cal.App. 16; .Clarke v. 
Industrial Accident Commission, 262 
P. 471, 87 Cal.App. 766; Singlaub v. 
Industrial Accident Commission of 
California, 262 P. 411, 87 Cal.App. 324; 
Coombs v. Industrial Accident Com- 
mission, 252 P. 1069, 253 P. 976, 81 
Cal.App. 137; Hart v. Industrial Acci- 
dent Commission of California, 235 P. 
748, 71 Cal.App. 542; Globe Cotton 
Oil Mills v. Industrial Accident Com- 
mission, 221 P. 658, 64 Cal.App. 307; 
Northern Redwood Lumber Co.. v. In- 
dustrial Accident Commission, 166 P. 
828, 34 Cal.App. 2. (2). Other state- 
ments of thesrtile Are: the conclusion 
of the commission must be accepted 
as a fact (Simonton v. State Indus- 
trial Accident Commission, 5 P.(2d) 
959, 119 Cal.App. 15); (3) conflicting 
evidence must be resolved in favor 
of the employee, as decided by the 
commission (Pacific Indemnity Co. v. 
Industrial Accident Commission, 288 
P. 129, 105 Cal.App. 535); (4) the find- 
ings of fact or decision are binding 
(York Junction Transfer & Storage 
Co. v. Industrial Accident Commission 
of California, 261 P. 704, 202 Cal. 517; 
Crockett v. Industrial Accident Com- 
mission of California, 213 P. 969, 190 
Cal. 583; Pruitt v. Industrial Accident 
Commission of California, 209 P. 31, 
189 Cal. 459; Whipple v. State Indus- 
trial Accident Commission, 298 P. 832, 
113 Cal.App. 535; Johannsen v. Indus- 
trial Accident Commission, 298 P. 99, 
113 Cal.App. 162; Klumpp v. Indus- 
trial Accident Commission, 291 P. 456, 
107 Cal.App. 733; Ocean Accident & 
Guarantee Corporation v. Industrial 
Accident Commission, 285 P. 707, 104 
Cal.App. 34; Johnson vy. Department 
of Industrial Relations, Division of 
Industrial Accidents and Safety, 281 
P. 440, 101 Cal.App. 1; Maryland Cas- 
ualty Co. v. Industrial Accident Com- 
mission of California, 267 P. 321, 91 
Cal.App. 574; Crosaro v. Industrial 
Accident Commission, 177 P. 489, 38 
Cal.App. 758; Globe Indemnity Co. v. 
Industrial Accident Commission, 241 
P. 405, 74 Cal.App. 615). (5) And 
findings must stand. This rule has 
been applied to a finding: (6) Wheth- 
er the workman was an employee or 
independent contractor (San Bernardi- 
no County v. State Industrial Accident 
Commission, 20 P.(2d) 673, 217 Cal. 
618; Hillen v. Industrial Accident 
Commission, 250 P. 570, 199 Cal. 577; 
Roman Catholic Archbishop of San 
Francisco v. Industrial Accident Com- 
mission, 230 P. 1, 194 Cal. 669; Metro- 
politan Casualty Ins. Co. v. State In- 
dustrial Accident Commission, 4 P, 
(2d) 190, 117 Cal.App. 369; ‘Whipple 
v. State Industrial Accident Commis- 
sion, 298 P. 832, 113 Cal.App. 535); 
(7) that partnership was dissolved 
(Ocean Accident & Guarantee Corpo- 
ration v. Industrial Accident Commis- 
sion, 285 P. 707, 104 Cal.App. 34); (8) 
fact (California Casualty Indemnity 
Iixchange v. Industrial Accident Com- 
mission, 295 P. 34, 211 Cal. 218: (9) 
and extent of dependency (California 
Casualty Indemnity Exchange v. In- 


{d] Rule held inapplicable.—The 
rule that findings of fact made by the 
industrial commission are conclusive 
upon the reviewing court does not ap- 
ply to the conclusion that a contract 
by an employer to furnish transpor- 
tation is implied from the facts, such 
question being one of law. Mead 
Bros. v. State Industrial Commission, 
ZOU b tat 1445 Ok 2 795 


67. See statutory provisions; 
cases infra this note. 


[a] In federal courts in view of 
Longshoremen’s and Harbor Workers’ 
Compensation Act § 2 [USCA tit 33 
§ 921], the decision of the deputy 
commissioner is (1) final (Pacific Him- 
ployers’ Ins. Co. v. Pillsbury, 61 F. 
(2a) 101; Bethlehem ‘Shipbuilding 
Corporation v. Monahan, 57 F.(2d) 
217 [aff 62 F.(2d) 299]; Calabrese v. 
Locke, 56 F.(2d) 458; Todd Dry Docks 
v. Marshal, 49 F.(2d) 621 [aff 61 F. 
(2d) 671]; Wheeling Corrugating Co. 
v. McManigal, 41 F.(2d)' 598; North- 
western Stevedoring Co. v. Marshall, 
41 F.(2d) 28; Pocahontas Fuel Co. v. 
Monahan, 34 F.(2d) 549 [aff 41 F. (2d) 
48]; Joyce v. U. S. Deputy Commis- 
sioner for First Compensation Dist., 
33 F.(2d) 218; Obrecht-Lynch Corpo- 
ration v. Clark, 30 F.(2d) 144), (2) 
binding (Baltimore & O. R. Co. v. 
Clark, 59 I.(2d) 595 [aff in part and 
rev in part 56 F.(2d) 212]; Michigan 
Transit Corporation v. Brown, 56 F. 
(2a) 200; Kranski v. Atlantic.Coast 
Shipping Co., 56 F.(2d) 166), (3) and 
conclusive (Independent Pier Co. v. 
Norton, 54 F.(2d) 784; Jarka Corpo- 
ration of Boston vy. Monahan, 48 F. 
(2d) 283 [aff 62 F.(2d) 588]). (4) 
Thus a finding on physicians’ conflict- 
ing testimony that the employee’s ex- 
posure to moderately cold water did 
not directly contribute to pneumonia, 
from which he died, is binding. Go- 
ble vy. Clark, 56 I¥.(2d) 170. 


[b] In California (1) under St. 
(1917) p 876 (Workmen’s Compensa- 
tion Act § 67 (c) ), findings of the in- 
dustrial accident commission are final 
and conclusive upon review. Califor- 
nia Casualty Indemnity Exchange v. 
Industrial Accident Commission, 295 
P, 34, 211 Cal. 218; London Guarantee 
& Accident Co. v. Industrial Accident 
Commission of California, 263 P. 196, 
203 Cal. 12; Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission of California, 262 P. 309, 
202 Cal. 688, 58 A.L.R. 1392; Roman 
Catholic Archbishop of San Francisco 
v. Industrial Accident Commission, 
230 P. 1, 194 Cal. 660; Western Pac. 
R. Co. v. Industrial Accident Commis- 
sion of California, 224 P. 754, 193 Cal. 
413; Market St. Ry. Co. v. Industrial 
Accident Commission, 224 P. 95, 193 
Cal. 178; Tartar v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 218 P. 39, 191 Cal. 703; Crockett 
v. Industrial Accident Commission of 
California, 213 P. 969, 190 Cal. 583; 
General Accident, Fire & Life Assur. 
Corporation v. Industrial Accident 
Commission, 200 P. 419, 186 Cal. 653; 
Western Indemnity Co. v. Industrial 
Accident Commission, 190 P. 27, 182 
Cal. 709; San  Francisco-Oakland 
Terminal Rys. v. Industrial Accident 
Commission, 179 P. 386, 180 Cal. 121; 
Taylor v. Industrial Accident Commis- 
sion, (App.) 21 P.(2d) 619; Capital 
Glenn Mining Co. v. Industrial Ac- 
cident Commission, 12 P.(2d) 122, 124 
Cal.App. 79 [foll Capital Glenn Mining 
Co. v. Industrial Accident Commis- 
sion, 12 P.(2d) 125, 124 Cal.App. 775; 
Capital Glenn Mining Co. v. Industrial 
Accident Commission, 12 P.(2d) 125, 
124 Cal.App. 776; Capital Glenn Min- 
ing Co. v. Industrial Accident Com- |! 


and 
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dustrial Accident Commission, 295 
P. 34, 211 Cal. 218; London Guar- 
antee & Accident Co. y. Industrial 
Accident Commission of. California, 
263 P. 196, 203 Cal. 12; Market St. 
Ry. Co. v. Industrial Accident Com- 
mission, 224 P. 95, 193. Cal. 178; 
Northern Redwood Lumber Co. v. 
Industrial Accident Commission, 166 
Py 828, 34. CalApp.j22)s- (16) “sof 
total dependency (Moore Shipbuild- 
ing Corporation v. Industrial Accident 
Commission, 196 P. 257, 185 Cal. 200, 
13 A.L.R. 676) (11) that the relation of 
a child claimant to decedent’s house- 
hold existed in good faith must be ac- 
cepted as established (Moore Ship- 
building Corporation v. Industrial Ac- 
cident Commission, supra); (12) as to 
proximate cause the injury (Hart 
v. Industrial Accident Commission of 
California, 235) PP. 748). 71)" CallApp. 
542), (13) that disability and death 
of employee were due to disease, not 
injury (Callahan v. Industrial Acci- 
dent Commission of California, 264 P. 
286, 89 Cal.App. 16); (14) that an in- 
jury received by an employee in the 
course of his employment proximate- 
ly caused, through the agency of a 
fainting spell, an injury several hours 
later (Globe Indemnity Co. v. Indus- 
trial Accident Commission, 241 P. 405, 
74 Cal.App. 615); (15) whether an ab- 
Scessed testicle was caused by an 
injury from a truck operated by the 
employee (Ledson vy. Industrial Acci- 
dent Commission, 287 P. 566, 105 Cal. 
App. 328); (16) whether the injury 
or death arose out of and in the course 
of the employment (San Francisco- 
Oakland Terminal Rys. v. Industrial 
Accident Commission, 179 P. 386, 180 
Cal. 121; Johnson v. Department of 
Industrial Relations, Division of In- 
dustrial Accidents and Safety, 281 P. 
440, 101 Cal.App. 1; Dufour y. Sey- 
mour, 280 P. 134, 100 Cal.App. 434); 
(17) that death from cerebral hemor- 
rhage was not caused by injury aris- 
ing out of employment (Singlaub v. 
Industrial Accident Commission of 
California, 262 P. 411, 87 Cal. App. 
324); (18) whether the injury is per- 
manent (Hart v. State Industrial Ac- 
cident Commission, 6 P.(2d) 348, 119 
Cal.App. 200); (19) and that employ- 
ment of one, for whose death compen- 
sation was awarded on the basis of 
wages received at the time of death, 
was permanent (Standard Varnish 
Works v. Industrial Accident Commis- 
sion of California, 239 P. 1067, 197 Cal. 
143). (20) Since the term “ultimate 
fact” means nothing more than con- 
clusions of fact drawn from the 
probative or evidentiary facts (Smith 
v. Industrial Accident Commn., 147 P. 
600, 26 Cal.App..560), (21) as used in 
St. (1913) p 818 § &4, providing that 
on review of the proceedings before 
the commission, the review may in- 
clude determination whether the find- 
ings of fact support the order, deci- 
sion, or award under review, that the 
findings of fact are conclusive and 
final, and that they shall include ulti- 
mate facts and the findings and con- 
clusions of the commission, the term 
relates wholly to conclusions of facts 
(Smith v. Industrial Accident Commn., 
supra). (22) Ultimate fact as con- 
clusion of fact see Ultimate § 2 text 
and note 43. (23) .-Thus, the rule is 
applied toa finding that deceased was 
an independent contractor. Western 
Metal Supply Co. vy. Pillsbury, 156 P. 
491, 172 Cal. 407. 


[ce] In Georgia in view of L. (1920) 
p 199 § 59, findings of fact of the sin- 
gle commissioner are conclusive. 
Burdett vy. Adtna Life Ins. Co., 149 S. 
E. 55, 40 Ga.App. 921. 


same title and section number, 
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{d] In Kertucky (1) in view of St. 
§ 4935, findings of fact are conclusive 
(Vires v. Dawkins Log & Mill Co., 42 
S.W.(2d) 721, 240 Ky. 550; Coleman 
Mining Co. v. Wicks, 280 S.W. 936, 213 
Ky. 134; Northeast Coal Co. v. Cas- 
tle, 260 S.W. 336, 202 Ky. 505) (2) and 
binding (Broughton’s Adm’r v. Con- 
gleton Lumber Co., 31 S.W.(2d) 903, 
235 Ky. 534; Harlan Wallins Coal Cor- 
poration v. Knuckles, 10 S.W.(2d) 809, 
226 Ky. 204). (3) Thus, whether the 
workman was an employee or inde- 
pendent contractor is conclusive. 
Vires v. Dawkins Log & Mill Co., 42 8. 
W.(2d) 721, 240 Ky. 550. (4) Soa 
finding as to dependency is conclusive. 
Darby Harlan Coal Co, v. Fee, 283 S. 
W. 438, 214 Ky. 470. 


[e] In Missouri (1) in view of Rev. 
St. (1929) § 3342, findings of fact of 
the commission are binding and con- 
elusive. Leilich v. Chevrolet Motor 
Co., 40 S.W.(2d) 601, 328 Mo. 112; Kis- 
em viJ., Ww. O'Connell Painting Co; 
(App.) 60 S.W.(2d) 686; McCully v. 
Kelley-Dempsey Co., (App.) 57 S.W. 
(2d) 784; Keithley v.. Woods Bros. 
Const. Co., (App.) 56 S.W.(2d)_ 628; 
Jackson y. General Metals Refining 
Co., (Anp.) 43 S.W.(2d) 865: Harbour 
v. Gardner, (App.) 38 S.W.(2d) 295. 
(2) The rule has been applied to a 
particular finding that the employee 
was killed by falling brick. Stone v. 
Blackmer & Post Pipe Co., 27 S.W.(2d) 
459, 224 Mo.App. 319. 


[f] In New York the provision of 
Workmen’s Compensation Act § 20, 
that the decision of the board or com- 
mission shall be final as to all-ques- 
tions of fact, has been applied. In re 
State Workmen’s Compensation Com- 
mission,. 112 N.E.° 571, 208" N.Y. 59; 
Ann.Cas.1918B 703: Rugg v. Norwich 
Hospital Ass’n, 199 N.Y.S. 735, 205 
App.Div. 174; Farone v. Mandelbaum 
& Kanner, 229 N.Y.S. 92, 223 App.Div. 
584; McCloskey v. Richard Hellman, 
Inc., 187 N.Y.S. 834, 196 App.Div. 674; 
Finkelday v. Henry Heide, Inc., 183 
Navs.29t2 Los ADD.DIV. oso pait 130 
N.E. 909, 230 N.Y. 598]; Holmes v. 
Communipaw Steel Co., 174 N.Y.S. 772, 
186 App.Div. 645; Walsh v. F. W. 
Woolworth Co., 167 N.Y.S. 394, 180 
App.Div. 120; Bylow v. St. Regis 
Paver Co., 166 N.Y.S. 874, 179 App.Div. 
555; La Fleur v. Wood, 164 N.Y.S. 
910. 178 App.Div. 397: Lindquest v. 
Holler, 164 N.Y.S. 906, 178 App.Div. 
317; Sullivan v. Preston, 163 N.Y.S. 
692, 177 App.Div. 110: ° Fleming v. 
Robert “Gait Co., 162 N.Y.S. 298, 176 
App.Div. 23; Uhl v. Guarantee Const. 
Co., 161 N¥-S: 659, 174 App. Div. 571; 
Fowler v. Risedorph Bottling Co.. 161 
N.Y.S. 535. 175 App.Div. 224; Marhof- 
fer v: ‘Marhoffer, 161 N.Y.S. 527, 175 
Apnp.Div. 52 [rev on other ground 116 
N.E. 379, 220 N.Y. 543]: Tirre v. Bush 
Terminal Co., 158 N.Y.S. 883. 172 Anp. 
Div. 386; Cunningham v. Buffalo Cop- 
per, ete., Rolling Mills, 155 N.Y.S. 797, 
171 Anv.Div. 955: Rhymer v. Hueber 
Bldg. Co., 156 N.Y.S. 903. 171 Anp.Div. 
56: Fairchild v. Pennsylvania R. Co., 
dob NoViase Cpl, vl (Or App. Divs) 1355 
Hendricks v. Seeman Bros., 155 N.Y.S. 
638, 170 Anpp.Div. 183; Kingsley -v. 
“Donovan, 155 N.Y.S. 801, 169 Anp.Div. 
828; Plass v. Central New England R. 
Co., 155 N.Y.S. 854, 169 Anp.Div. 826 
[rev on other grounds 117 N.B. 952, 
221 N.Y. 4721: Carroll v. Knickerbock- 
er Tce Co., 155 N.Y.S. 1, 169 Anvnp.Div. 
450 [rev on other grounds 113 N.E. 
507. 218 N.Y. 435]; Powley v. Vivian 
& Co., 154 N.Y.S. 426, 169 Ann.Div. 
179: Goldstein v. Centre Iron Works, 
153 NeY.S2 9224, 1167 sApp- Div. 526. 


{g] In Ohio, in the absence of an 
appeal upon grounds enumerated by 
Gen. Code § 1465-90, in view of such 
statutory_provision making decisions 
of the commission as to questions of 
fact final, a decision that the injury 
resulted in disease causing disability 
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is final. Schmidt v. Industrial Com- 
mission, 18 Ohio N.P.N.S. 305. 


{h] In Oklahoma (1) some deci- 
sions have been made under St. (1931) 
§ 13360. Travelers’ Ins. Co. v. Chand- 
ler, 25 P.(2d) 694; Letts Box Mfg. 
Co. v. Rowan, 21 P.(2d) 508, 163 Okl. 
140. (2) Likewise, some cases are 
based upon Sess. L. (1929) ¢ 30 (Kel- 
logg v. Roe, 25 P.(2d) 302; Tulsa 
Boiler & Machinery Co. v. Simmons, 
21 P.(2d) 759, 163 Okl. 138; Indian 
Territory Illuminating Oil Co. v. Hen- 
dixson, 18 P.(2d) 137, 158 Okl. 176) 
(3) “and Sesse 97 °(1928) co 612 § 997 
(Southwestern Bridge & Culvert Co. 
v. Sullenger, 20 P.(2d) 891, 163 Ok]. 
68; Republic Supply Co. v. Davis, 14 
Pi(2d) 222, (159 Okl. 21;° Ponca City 
Board of Education v. Beasley, 11 P. 
(2d) 466, 157 Okl. 262; Tidal Oil Co. 
v. Bolton, 4 P.(2d) 726, 153 Okl. 20; 
Gypsy Oil Co. v. Roop, 299 P. 444, 148 
Okl. 104; Pickering Lumber Co. v. 
Campbell, 295 P.'596, 147 Okl. 158; 
City of Pryor v. Chambers, 280 P. 585, 
138 OkKl. 118; Harvey v. Texas Co., 277 
P. 268, 186 Okl. 244; Gilliam v. Mid- 
Continent Petroleum Corporation, 263 
P. 1085, 129 Okl. 133; Davison v. Wil- 
son & Co., 259° P. 638, 127 Okl. 52; 
Davison v. Wilson & Co., 259 P. 6389, 
127 Okl. 45; Whitfield v. Canadian 
Valley Utilities Co., 259 P. 229, 126 
Okl. 289). (4) The provision of Comp. 
St. (1921) § 7294 that the decision of 
the commission shall be final as to all 
questions of fact has been consistent- 
ly followed by the supreme court. 
Glen L. Wigton Motor Co. v. Phillips, 
ot Pi (2d) 751, 163 (OK 1160; Wise= 
Buchanan Coal Co. v. Ray, 17 P.(2d) 
360, 157 Okl. 197;  Parson-Gibson 
Buick Corporation v. Fox, 4 P.(2d) 38, 
152 Okl. 196; Hankins Bros. v. Fritts, 
2 PAZ) POS Te tol” Olsl LOG. John. HH: 
Mabee, Inc. v. Herring, 1 P.(2d) 149, 
150 Okl. 165; Century Indemnity Co. 
v. Trammell, 298 P. 246, 148 Ok]. 194; 
Superior Smokeless Coal & Mining Co. 
v. Shamblin, 298 P. 247, 148 Okl. 193; 
Southland Cotton Oil Co. v. Renshaw, 
299. P. 425, 148 Okl. 107; Shell Pipe 
Line Co. v. Camper, 287 P. 1009, 1438 
Okl. 94; Warren City Tank & Boiler 
Co. v. Milham, 270 P. 85, 1382 Okl. 244; 
Thrash v. Graver Corporation, 268 P. 
718, 131 Okl. 260; Transcontinental 
Oil Co. v. Eoff, 258 P. 743, 126 Okl. 91; 
City of Kingfisher v. State Industrial 
Commission of Oklahoma, 242 P. 217, 
115 Okl. 178; Rock Island Coal Min- 
ing Co. v. U. S. Fidelity & Guaranty 
Co., 240 P. 635, 112 Okl. 250; Hidden 
Treasurer Coal Co. v. Urist, 240 P. 640, 
112 Okl. 245; U.S. Fidelity & Guar- 
anty Co. v. State Industrial Commis- 
sion, 240 P. 634, 112 Okl. 230; Lucky- 
Kidd Mining Co. v. State Industrial 
Commission, 236 P. 600, 110 Okl. 27; 
U. S. Zinc Co. v. Little, 235 P. 523, 109 
Okl. 214; City of Pawhuska v. Shel- 
ton, 235 P. 213, 109 Okl. 208; Grace v. 
Wauehtoyyoor ke soo0 el OS Okie lei 
Rector v. Roxana Petroleum Corpora- 
tion, Zoomers (Som LOSmOkee Ue Tin 
tegrity Mut. Casualty Co. v. Garrett, 
229 P. 282, 100 Okl. 185; Moore & 
Gleason v. Taylor, 223 P. 611, 97 Okl. 
193; Underwriters’ Land Co. v. Willis, 
218 P. 692, 95 Okl. 182; Jefferson Gaso- 
line Co. v. Walsh, 217 P. 380, 95 Ok1. 
1; Sapula Refining Co. v. State Indus- 
trial Commission, 215 P. 933, 91 Okl. 
53; Staley-Patrick Drilling Co. v. 
State Industrial Commission, 212 P. 
1006, 88 Okl. 260. (5) Other decisions 
have been based upon the earlier Sess. 
L. (1919) p14 §10. Little Fay Oil Co. 
v. Killian, 217 P. 379, 90 Okl. 267; Lit- 
tle Fay Oil Co. v. Stanley, 217 P. 377, 
90 Okl. 265; Oklahoma Woodchuck 
Zine Lead Co. v. State Industrial Com- 
mission, 210) Ps 9233) 82) Ok. 263: 
Southern Surety Co. v. Childers, 209 
Profs. Ok e26l 2 SAR: 32735 
Hartford Accident & Indemnity Co. 
v. State Industrial Commission, 209 P. 
775, 87 Okl. 180; Huttig Lead & Zinc 
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Co. v. Brown, 215 P. 1056, 90 Okl. 80; 
Producers’ Lumber Co. v. Butler, 209 
P. 738, 87 Okl. 172; New State Ice Co. 
v. State Industrial Commission, 209 P. 
318, 87 Okl. 135; Branham v. Carter 
Oil Co., 209 P. 400, 87 Okl. 80; Mullen 
Coal Co. v. Scavage, 208 P. 771, 87 
Okl. 31; Associated Employers’ Re- 
ciprocal v. State Industrial Commis- 
sion, 208 P. 266, 87 Okl. 28; Waite 
Phillips & Delmar Oil Co. v. State In- 
dustrial Commission, 208 P. 261, 87 
Okl. 26; Canode v. Claypool & Wheel- 
er, 207 P. 974, 86 Okl. 262 [foll Rig- 
don v. Claypool & Wheeler, 207 P. 976, 
86 Okl. 262]; St. Louis Smelting & 
Refining Co. v. State Industrial Com- 
mission, 207 P. 734, 86 Okl. 216; Mc- 
Alester Edwards Coal Co. v. State In- 
dustrial Commn., 207 P. 557, 86 Okl. 
192; Hogan v. State Industrial Com- 
mission, 207 P. 303, 86 Okl. 161; Ohio 
Drilling Co. vy. State Industrial Com- 
mission, 207 P. 314, 86 Okl. 1389, 25 
A.L.R. 367 [foll Ardmore Paint & Oil 
Products Co. v. State Industrial Com- 
mission, 2346 BP. 582/95 109s" OkKIAySsaalis 
Cameron Coal Co. v. Dunn, 205 P. 503, 
85 Okl. 219; Consolidated Fuel Co. v. 
State Industrial Commission, 205 P. 
170, 85 Okl. 112; Markham v. State 
Industrial Commission, 205 P. 163, 85 
Okl. 81; Associated Employers’ Re- 
ciprocal v. State Industrial Commis- 
sion, 200 P. 862, 83 Okl. 73. The rule 
has been applied to: (6) finding that 
claimant was injured while in the 
course of his employment (Southern 
Surety Co. v. Childers, 209 P. 927, 87 
Oki, 261, 25 ACER. 3%3),) (1) wanda, 
determination of the amount of week- 
ly wages (New State Ice Co. v. State 
Industrial Commission, 209 P. 318, 87 
Okl. 135). (8) Likewise, some deci- 
sions are based upon Sess. L. (1915) 
art 2 c 246 § 10. Flowers v. Hill, 249 
P. 704, 119 Okl. 275; AXtna Life Ins. 
Co. v. State Industrial Commission, 
234 P. 765, 109 OklI. 65; Uhrina v. 
Rock Island Coal Mining Co., 227 P. 
841, 100 Okl. 130; Hunt v. Magnolia 
Petroleum Co., 226 P. 1052, 99 Okl. 
264; Federal Mining & Smelting Co. 
vi Thomas, -225° P.'967, 99 Okie 24. 
Skelly Oil Co. v. State Industrial Com- 
mission, 216 P. 938, 91 Okl. 194; Su- 
perior Smokeless Coal & Mining Co. 
v. Hise, 213 P. 303, 89 Okl. 70; Galion 
Iron Works & Mfg. Co. v. State Indus- 
trial Commission, 213 P. 842, 89 Okl. 
27; Northeast Oklahoma R. Co. v. 
State Industrial Commission, 212 P. 
136. 88 Okl. 146; Southern Surety Co. 
v. Taber, 212 P. 128, 88 Okl. 103; As- 
sociated Employers’ Reciprocal & Mis- 
souri Valley Bridge Co. v. State In- 
dustrial Commission, 211 P. 491, 88 
Okl. 80; Missouri Valley Bridge Co. v. 
State Industrial Commission, 207 P. 
562, 86 Okl. 209; Superior Smokeless 
Coal & Mining Co. v. Bishop, 205 P. 
497, 85 Okl. 204; McAlester Colliery 
Co. v. State Industrial Commission, 
204 P. 630, 85 Okl. 66; Chestnut & 
Smith v. Lynch, 202 P. 1018. 84 Okl. 
199; Mullen v. Mitchell, 197 P. 171, 
81 Okl. 201; Choctaw Portland Cement 
Co. v. Lamb. 189 P. 750. 79 Okl. 109; 
Wilson Lumber Co. v. Wilson, 188 P. 
666, 77 Okl. 312: Raulerson v. State 
Ind. Commn., 183 P. 880,.76 Okl. 8; 
Board of Com’rs of Cleveland County 
Vn Barr, (173) Ps 206, 68 Oki ng9Oan 169s 
Thus a finding that claimant was in- 
jured in the course of his employment 
is final. Jefferson Gasoline Co. v. 
Walsh, 217 P. 380, 95 Okl. 1. 


[i] In New Brunswick (1) in view 
ORESAGCOrseaVeGIOLS \NCwonmmomos mUlDs 
providing that the decisions and find- 
ings of the workmen’s compensation 
board upon all questions of fact and 
questions of law, except as otherwise 
provided, shall be final and conclu- 
Sive, and § 35 (1), providing that an 
appeal lies to the appeal division of 
the supreme court from any final de- 
cision of the board upon any question 
of law, findings of fact by the board 
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and not reviewable,*® 


are final and conclusive. Town of 
Bathurst v. Workmen’s Compensation 
Bd., (N.B.) [1928] 1 Dom.L.R. 114. 
(2) Since. 8 George V (1918) ¢ 37 § 
33 (1) enumerates certain questions 
to be deemed questions of fact de- 
termination of which shall be final 
and conclusive, one of which is wheth- 
er an injury has arisen out of or in 
the course of any employment with- 
in the scope of the act, the decision 
of the board is final and conclusive 
and not appealable. Town of Bat- 
hurst v. Workmen's Compensation Bd., 
supra. 


68. U.S.—Rothschild & Co. v. Mar- 
shall, 56 F.(2d) 415; Obrecht-Lynch 
Corporation v. Clark, 30 F.(2da) 144. 


Colo.—Industrial Commission of 
Colorado y. Nissen’s Estate, 267 P. 
791, 84 Colo. 19; Newkirk v. Golden 
Cycle Mining & Reduction Co., 244 P. 
1019, 79 Colo. 298. 


Conn.—Mancini vy. Scovill Mfg. Co., 
119 A. 397, 98 Conn. 591. 


N.Y.—Peck v. Tassell & Fairbanks, 
184 N.Y.S. 426, 193 App.Div. 60u4; 
Benjamin v. Rosenberg Bros., 167 N. 
Y.S. 650, 180 App.Div. 234 [aff 119 N. 
E. 1030, 223 N.Y. 569]; Fairchild v. 
Pennsylvania R. Co., 155 N.Y.S. 751, 
170 App.Div. 135; Hendricks v. See- 
man Bros., 155 N.Y.S. 638, 170 App. 
Div. 133; Piass v. Central New Eng- 
Jand R. Co., 155 N.Y.S. 854, 169 App. 
Div. 826 [rev on other grounds 117 N. 
HH. 952) 221° N.Y. 4721; . Carroll vy. 
Knickerbocker Ice Co., 155 N.Y.S. 1, 
169 App.Div. 450 [rev on other 
grounds 113 N.E. 507, 218 N.Y. 4351; 
Goldstein v. Centre Iron Works, 153 
N.Y.S. 224, 167 App.Div. 526. 


Okl.—Sturm Drilling Co. v. Story, 
24 P.(2d) 650; Anna Maude v. Stath- 
am, 23 P.(2d) 203, 164 Okl. 124; Sing- 
er Pipe & Supply Co. v. Houston, 21 P. 
(2d) 33, 163 Okl. 111; Wilson & Co. v. 
McGee, 21. P.(2d) 25, 163 Okl.. 102; 
American Tank & Equipment Corpo- 
ration v. Templeton, 16 P.(2da) 255, 
160 Okl. 88; Oklahoma Natural Gas 
Corporation v. McGough, 12 P.(2a) 
681, 158 Okl. 138; Brooks & Dahlgren 
v. Dollar, 9 P.(2d) 926, 156 Okl. 155; 
Pure Oil Co. v. Phillips, 8 P.(2d) 55, 
155 Okl. 114; Mount Cooper Boiler & 
Iron Works v. Vandergriff, 7 P.(2d) 
859, 155 Okl. 109; Patrick & Tillman 
Drilling Co. v. Davis, 7 P.(2d) 146, 154 
Okl. 216; Loffiand Bros. Co. v. Bonner, 
3. P.(2d) 660, 152 Okl. 50; Hankins 
Bros. v. Fritts, 2 P.(2d) 957, 151 Ok. 
106; Indian Territory Illuminating 
Oil Co. v. Bates, 1 P.(2d) 750, 151 Okl. 
38; Neifeh v. Lackey, 299 P. 428, 149 
Okl. 93; U. S. Gypsum Co. v. MeMi- 
chael, 293 P. 778, 146 Okl. 74; Sherman 
Machine & Iron Works v. State Indus- 
trial Commission, 293 P. 244, 146 Okl. 
56; Northwestern Refining Co. vy. 
State Industrial Commission, 291 P, 
5338, 145 Okl. 72; Capitol Drilling Co. 
v. Cole, 288 P. 478, 143 Okl. 279; Acme 
Coal & Mining Co. yv. Briggs, 286 P. 
768, 142 Okl. 285; Burns v. Roxana 
Petroleum Corporation, 282 P. 606, 
140 Okl. 57; Daniels vy. Pope, 280 P. 
823, 138 Okl. 228; Tahona Smokeless 
Coal Co. v. State Industrial Commis- 
sion, 274 P. 15, 134 Okl. 123: Thrash 
v. Graver Corporation, 268 P. 718, 131 
Okl. 260; Welch v. Morris & Co., 268 
P. 198, 131 Okl. 158; Coulter v. Con- 
tinental Oil Co., 266 P. 463, 130 Ok1. 
199; Perez v. Globe Ins. Co., 265. P. 
114, 180 Okl. 45; Bilharz Mining Co. 
v. State Industrial Commission, 264 
P. 622, 129 Okl. 271; Oklahoma-Ar- 
kansas Telephone Co. y. Fries, 262 P. 
1062, 128 Okl. 295; Summers v. Ben- 
delari, 402 P. 648, 128 Okl. 243; Osage 


For later cases, developments and ch 
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Coal Co, v. State Industrial Com- 
mission, 261 P. 933, 128. Okl.. .191; 
Stringtown Crushed Rock Co. v. State 
Industrial Commission, 261 P. 973, 128 
Okl. 188; Liddell v. State Industrial 
Commission, 259 P. 265, 126 Okl. 235; 
Tucker v. Wilson & Co., 258 P. 905, 126 
Okl. 122; Transcontinental Oil Co. v. 
Eoff, 258 P. 743, 126 Okl. 91;  Piley 
v. Sinclair Pipe Line Co., 246 P. 392, 
117 Okl. 296; Thomas vy. Ford Motor 
Co., 242 P. 765, 114 Okl. 3; Fitzsim- 
mons vy. State Industrial Commission, 
241 P, 174, 118 Okl. 230; St. Louis 
Mining & Smelting Co. v. State Indus- 
trial Commission, 241 P. 170, 113 Okl. 
179; Fitzsimmons y. State Industrial 
Commission, 236 P. 616, 108 Okl. 276; 
Grace v. Vaught, 235 P. 590, 108 Okl. 
187; Hunt v. Magnolia Petroleum Co., 
226 P. 1052, 99 Okl. 264; Southern 
Surety Co. y. Taber, 212 P. 128, 88 Okl. 
103; Associated Employers & Recip- 
rocal & Missouri Valley Bridge Co. v. 
State Industrial Commission, 211 P. 
491, 88 Okl. 80; Mullen Coal Co. v. 
Scavage, 208 P. 771, 87 Okl. 31; Cam- 
eron Coal Co. v. Dunn, 205 P. 503, 85 
Okl. 219; Consolidated Fuel Co. v. 
State Industrial Commission, 205 P. 
£0, Soy Ok AT2S (eh wee 
Ie aN 

Utah.—Chié¥ Consol. Mining Co. v. 
Industrial Commission, 4 P.(2d) 1083, 
78 Utah 447; Higley v. Industrial Com- 
mission, 285 P. 306, 75 Utah 361; Utah 
Fuel Co. vy. Industrial Commission of 
Utah, 245 P. 381, 67 Utah 25, 45 A.L.R. 
882; McKellar v. Industrial Commis- 
sion of Utah, 221 P. 849. 62 Utah 621; 
Alexander v. Industrial Commission of 
Utah, 213 P. 1078, 61 Utah 430; Tintic 
Milling Co. v. Industrial Commission 
of Utah, 207 P. 1114, 60 Utah 261; Den- 
ver & R. G. W. R. Co. v. Industrial 
Commission of Utah, 206 P. 1103, 60 
Utah 95; North Beck Mining Co. v. 
Industrial Commission of Utah, 200 
P. 111, 58 Utah 486; Doscolos v, In- 
dustrial Commission of Utah, 195 P. 
638, 57 Utah 486; Littsos v. Indus- 
trial Commission of Utah, 194 P. 338, 
57 Utah 259; Reteuna v. Industrial 
Commission, 185 P. 535, 55 Utah 258. 


Va.—Stonega Coke & Coal Co. v. 
Sutherland, 118 S.E. 133, 136 Va. 489. 


[a] Other statements.—(1) A suit 
to review an award of the commis- 
sion involves a question of fact, and 
not of law. St. Louis Smelting & Re- 
fining Co. v. State Industrial Commis- 
sion, 207 P. 734, 86 Okl. 216; McAles- 
ter Edwards Coal Co. v. State Indus- 
trial Commission, 207 P. 557, 86 Okl. 
192, (2) The appellate court has no 
power to alter or change a determin- 
nation of the commission. Hart vy. 
State Industrial Accident Commis- 
sion, 6 P.(2d) 348, 119 Cal.App. 200; 
Bailey v. Mitchell, 156 A. 856, 113 
Conn. 721. (3) Award will be ap- 
proved. Planters’ Gin Co. vy. McCur- 
ley, 12 P.(2d) 173, 157 Okl. 273; Mag- 
nolia Petroleum Co. v. Snapp, 299 P, 
137, 149 Okl. 51; State Fuel Supply 
Co. v. State Industrial Commission, 
298 P. 258, 148 Okl. 193. (4) Award 
will be affirmed. Keyway Stevedor- 
ing Co. v. Clark, 43 F.(2d) 983: W. J. 
McCahan Sugar Refining & Molasses 
Co. v. Norton, 43 F.(2d) 505 [aff 34 
F.(2d) 499, and cert den 282 U.S. 899, 
51 S.Ct. 212, 75 L.Ed. 792]; MacDon- 
ald v. Industrial Accident Commis- 
sion, 1 P.(2d) 979, 213 Cal. 156; In- 
gram v. Department of Industrial Re- 
lations, Division of Industrial Acci- 
dents and Safety, 284 P. 212, 208 Cal. 
633; General Accident, Fire & Life 
Assur. Corporation v. Industrial Ac- 
cident Commission, 200 P. 419, 186 
Cal. 653; Payne v. Industrial Accident 
Commission, 258 P. 620, 84 Cal.App. 
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657; Fidelity & Casualty Co. of New 
York v. Industrial Accident Commis-_ 
sion of California, 258 P. 698, 84 Cal. 
App. 506; W. S. Smith & Son v. In- 
dustrial Accident Commission, 236 P. 
962, 72 Cal.App. 240; Klein vy. George 
W. Stiles Const. Co., 184 N.Y.S. 598, 
193 App.Div. 870; Abromowitz v. Hud- 
son View Const. Co., 177 N.Y.S. 187, 
188 App.Div. 356 [aff 126 N.E. 898, 228 
N.Y. 509]; Consolidated Gas Utilities 
Co. v. Thomason, (Okl.) 26 P.(2d) 923; 
Taubman Supply Co. v. Nance, 21 P. 
(2d) 20, 163 Okl. 99; Maryland Cas- 
ualty Co. v. Rose, 20 P.(2d) 1046, 163 
Okl. 70; Mead v. Thurman, 16 P.(2d) 
78, 160 Okl. 115; State Highway Com- 
mission yv. Alexander, 15 P.(2d) 52, 
159 Okl. 238; Black, Sivalls & Bry- 
son v. Newell, 4 P2(2d) 102, 152 Okl. 
278; Superior Smokeless Coal & Min- 
ing Co. v. Uhrena, 4 P.(2d) 89, 152 
Okl. 275; Indian Territory Iluminat- 
ing Co. v. Elmore, 1 P.(2d) 150, 150 
Okl. 164; M. A. Swatek & Co. v. Wil- 
liams, 299 P. 448, 150 Okl. 85; Texas 
Pacific Coal & Oil Co. v. Fisher, 299 
P. 219, 149 Okl. 102: Fox Rig & Lum- 
ber Co. v. Friar, 293 P. 230, 146 Ok1. 
37; Glasgow y. State Industrial Com- 
mission, 250) P.. 138,120 Okly+37 


| Shaw’s Dependents vy. Fred C. Harms 


Piano Co., 184 N.W. 204, 44 S.D. 346; 
American Smelting & Refining Co. v. 
Industrial Commission, 290 P. 770, 76 
Utah 503; Milford Copper Co. of Utah 
v. Industrial Commission, 210 P. 993, 
61 Utah 87. (5) Award will be sus- 
tained. Head Drilling Co. v. Indus- 
trial Accident Commission, 170 P. Tike 
177 Cal. 194; New York Indemnity 
Co, v. Industrial Accident Commis- 
sion, 14 P.(2d) 160, 126 Cal.App. 37; 
Yolo Water & Power Co. v. Industrial 
Accident Commissiog of California, 
168 P. 1146, 35 Cal.App. 14; Willhoit 
v. Prairie Oil & Gas Co., (Okl.) 26 P. 
(2d) 406; Mid-Kansas Oil & Gas Co. 
v. State Industrial Commission, (Ok1.) 
22 P.(2d) 919; Haynes Bros. Drilling 
Co. v. Coin, 22 P.(2d) 80, 163 Okl. 304; 
Dolese Bros. Co. v. Bryant, 22 P.(2a) 
85, 163 Okl. 295; Marlow v. Commerce 
Mining & Royalty Co., 21 P.(2da) 746, 
163 Okl. 198; Moran Drilling Co. v. 
Rice, 21 P.(2d) 774, 163 Okl. 165; Rock 
Island Improvement Co. y. State In- 
dustrial Commission, 21 P.(2d) 741, 
163 Okl. 164; Stough Tank Erecting 
Co. v. Van Brunt, 21 P.(2d) 47, 163 
Okl. 102; Oklahoma Pipe Line Co. vi 
Putnam, 18. P.(2d) 1095, 162 Ok. 52; 
Brooks & Dahlgren v. Branson, 16 P. 
(2d) 855, 160 Okl. 224: J. D, Allen 
Boiler & Welding Works vy. Long- 
streth, 12 P.(2d) 500, 158 Okl. 50; 
Dolese Bros. Co. v. Roberts, 8 P.(2d) 
756, 155 Okl. 198; Globe Grain & Mill- 
ing Co. v. Industrial Commission of 
Utah, 193 P. 642. 57 Utah 192; Amal- 
gamated Sugar Co. vy. Industrial Com- 
mission of Utah, 189 P. 69, 56 Utah &0. 
(6) Conflict in evidence must be re- 
solved in support of the commission’s 
award. Dalsheim v. Industrial Acci- 
dent Commission, 8 P.(2d) 840, 215 
Cal. 107. (7) Court decided upon the 
findings of the commissioner. Os-~ 
terhout v. Latham & Crane, 101 A. 
494, 92 Conn. 91; Swanson v. Latham 
& Crane, 101 A. 492, 92 Conn. 87. (8) 
Finding by the commission must be 
upheld. Krobitzsch v. Industrial Ac- 
cident Commission ef California, 185 
P. 396, 181 Cal. 541; *Ocean Accident & 
Guarantee Corporation v. Industrial 
Accident Commission, 262 P, 38, 87 
Cal.App. 299. (9) Findings of fact 
must stand. Senzamici v. Waterbury 
Castings Co., 161 A. 860, 115 Conn. 
446; Chiulla de Luca v. Board of 
Park Com’rs of City of Hartford, 107 
A. 611, 94 Conn. 7; Ylitala v. Interna- 


anges in the law see Annotations, same title and section number, 
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or, in other words, not subject to being disturbed,*° 


tional Harvester Co., 229 N.W. 100, 
179 Minn. 291; Posey v. Moynehan, 
186 N.Y.S. 753, 195 App.Div. 440; Bing- 
ham Mines Co. v. Allsop, 203 P. 644, 59 
Utah 306; Ogden City v. Industrial 
Commission of Utah, 193 P. 857, 57 


Utah 221; Kelley’s Dependents v. 
Hoosac Lumber Co., 113 A. 818, 95 
vt. 50. (10) Inquiry by reviewing 


court is at an end. Commercial Cas- 
ualty Yns. Co. v. Industrial Accident 
Commission, 266 P. 988, 91 Cal.App. 
304; McDonagh y. Industrial Acci- 
dent Commission of California, 166 
Peet 024 34 (Cal App, Ait (kL Peti- 
tion has no solid ground upon which 
to seek the relief for which it prays. 
U. S. Fidelity & Guaranty Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 257. P. 895, 84 Cal.App. 226. 
(12) It is the duty of the appellate 
court to uphold findings of fact of 
the commission. Hartford Accident 
& Indemnity Co. v. Industrial Com- 
mission of Arizona, 299 P. 1026, 38 
Ariz. 307. 


{b] Rule applied to particular 
findings.—(1) That odd jobs consti- 
tute one employment, not casual (In- 
gram vy. Department of Industrial Re- 
lations, Division of Industrial <Acci- 
dents and Safety, 284 P. 212, 208 Cal. 
633), (2) in view of the rule that the 
statute must be liberally construed 
(Ingram y. Department of Industrial 
Relations, Division of Industrial Ac- 
cidents and Safety, supra. Liberal 
construction of compensation statutes 
see supra § 65.). (3) Whether or not 
an employee when injured was en- 
gaged in an excluded employment 
(Crockett v. Industrial Accident Com- 
mission of California, 213- P. 969, 190 
Cal. 583), (4) identity of the employ- 
er (Continental Casualty Co. vy. In- 
dustrial Accident Commission of Cal- 
OVW Use 4. oboe ol is. 9 o7 OAL. So aos 
Abromowitz v. Hudson View Const. 
Co., 177 N.Y.S. 187, 188 App.Div. 356 
[aff 126 N.E. 898, 228 N.Y. 509]), (5) 
whether reiation of employer and em- 
ployee existed (Gale v. State Indus- 
trial Accident Commission, 294 P. 
391, 211 Cal. 137; Hillen v. Industrial 
Accident Commission, 250 P. 570, 199 
Cal. 577; Western Indemn. .Co—v. 
Pillsbury, -159 P. 721, 172 Cal. 807; 
Kelly v. Hanson, 235 P. 230, 109 Okl. 
248; Packett v. Moretown Creamery 
@o., 99 A.’ 638, 92 Vit. 97, LRA.1918E 
173), (6) that deceased contributed 
fifty doUars monthly to payment of a 
mortgage on the home of his mother 
(International Indemnity Co. v. In- 
dustrial Accident Commission, 238 P. 
1056, 73 Cal.App. 521), (7) that there 
was a causal connection between the 
accident and the death (Hartford Ac- 
cident & Indemnity Co. yv. Industrial 
Commission of Arizona, 299 P. 1026, 
38 Ariz. 307), (8) that the impair- 
ment resulted entirely from the acci- 
dent (Rock Island Coal Mining Co. 
v. U. S. Fidelity & Guaranty Co., 240 
P. 635, 112 Okl. 250), (9) that em- 
ployee, when iatally injured, was in 
employ of his regular employer, al- 
though furnished to another (Kirk- 
patrick vy. Industrial Accident Corn- 
mission of California, 161 P. 274, 31 
Cal.App. 668), (10) whether em- 
ployee’s death resulted from indus- 
trial injury (MacDonald v. Industrial 
Accident Commission, 1 P.(2d) 979, 
213 Cal. 156), (11) that the injury 
was proximately caused by the em- 
ployment (Krobitzsch v. Industrial 
Accident Commission of California, 
185 P. 396, 181 Cal. 541), (12) that 
death resulted from an operation ne- 
cessitated by the injury (Shell Co. 
of California v. Industrial Accident 
Commission, 172 P. 611, 36 Cal.App. 
463, (13) that ineapacity existing at 
the time of hearing resulted from the 


« 


accident (Southwestern Surety Ins. 
Co! vs. Pillsbury; 158 P..7162, 172° Cal. 
768), (14) that employee received in- 
jury while on personal errand out- 
side of employment (Brewer vy. In- 
dustrial Accident Commission, 298 
P. 82, 113 Cal.App. 434), (15) that the 
employee’s injuries are not total and 
permanent (Savich v. Industrial Com- 
mission, 5’ P.¢(2d)'.779; 39 Ariz. (266), 
(16) finding of permanent partial 
disability of claimant (Chestnut & 
Smith v. Lynch, 202 P. 1018, 84 Okl. 
19:9) CLG una unere 1S permanent 
and total disability (Marland v. State 
Industrial Commission, 4 P.(2d) 1018, 
153 Okl. 49; EF. W. Merrick, Ine. v. 
Cross, 300° P.. 637, 151 Okl. 2; Kirsch 
v. Benham, 1 P.(2d) 652, 151 Okl.1, 
Oklahoma Natural Gas Corporation 
v. Ford, 300 P. 753, 150 OKl. 83; Okla- 
homa Natural Gas Corporation v. 
Smith, 296 P. 454, 147 Okl. 221), (18) 
percentage of permanent disability 
(Ford Motor Co. y. Industrial Acci- 
dent Commission, 261 P. 466, 202 Cal. 
459), (19) that the employers were 
not guilty of serious and willful mis- 
conduct (Simpson v. Industrial Acci- 
dent Commission, 262 P. 469, 87 Cal. 
App. 652), (20) as to apportionment 
of compensation between dependents 
(Perry v. Industrial Accident Com- 
mission, 169 P. 353, 176 Cal. 706), (21) 
whether claimant refused employ- 
ment suitable to his capacity (Shock- 
ley v. King, 117 A. 280, 31 Del. 606), 
(22) and that in case of a thunder- 
storm “there is greater danger un- 
der a tree or in the open than when 
protected in a house” (Chiulla de Lu- 
ca v. Board of Park Com’rs of City 
of Hartford, 107 A. 611, 94 Conn. 7). 


[ec] Reason for rule is that the 
commission is in a better position to 
decide disputed or contested ques- 
tions of fact than is the appellate 
court. Ezekiels v. City of Tucson, 
(Ariz:) 159 s(20) 4253" 


{d] Reviewing court should not 
diseuss facts, even for the purpose of 
showing that the findings of fact are 
reasonable and meet the court’s ap- 
probation. Rhyner v. Hueber Bldg. 
Co., 156 N.Y.S. 9038, 171 App.Div. 56. 


[e] Award made by consent of at- 
torney of employer and insurance car- 
rier will not be interfered with by the 
reviewing court. Cunningham vy. 
Buffalo Copper, etc. Rolling Mills, 
BSN ANAS ON Ee ik ODN) Bias 


69. U.S.—Travelers’ Ins. Co. v. 
Locke, 56 F.(2d) 448; Baltimore & O. 
R. Co. v. ‘Clark, 56 B.(2d) 212. faffsin 
part and rev in part 59 F.(2d) 595]; 
Booth v. Monahan, 56 F.(2d) 168; 
Pocahontas Fuel Co. vy. Monahan, 34 
F.(2d) 549 [aff 41 F.(2d) 48]. 


Ariz.—Young v. Hodgman & Mac- 
Vicar, (Ariz.) 26 P.(2d) 355; Ezekiels 
VeeCity of i TLucson, alo Pi @a)ngs3% 
Johnson v. T. B. Stewart Const. Co., 
293- P20, 13% Ariz. 2508. Johnson vy: 
Industrial Commission, 274 P. 161, 
35 Ariz. 19; Holloway v. Industrial 
Commission of Arizona, 271 P. 718, 34 
Ariz. 387; Maryland Casualty Co. v. 
Industrial Commission of Arizona, 266 
Pi 11,933 Ariz: 490. 


Cal.—Carlson y. Industrial Accident 
Commission, 2 P.(2d) 151, 213 Cal. 287 
[cert den 52 S.Ct. 199, 284 U.S. 681, 76 
L.Ed. 575); Ford Motor Co. v. Indus- 
trial Accident Commission, 261 P. 466, 
202 Cal. 459; National Engineering 
Corporation v. Industrial Accident 
Commission of California, 225 P. 2, 
193 Cal. 422; Gouanillou v. Indus- 
trial Accident Commission, 193 P. 
937, 184 Cal. 418; Hngels Copper Min- 
ing Co. v. Industrial Accident Com- 
mission, 192 P. 845, 183 Cal. 714, 11 
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A.L.R. 785; Western Indemn. Co. v. 
Pillsbury, 159 Py 721, 172° Cal. 9807; 
Southwestern Surety Ins. Co. v. Pills- 
bury, 158 P. 762, 172 Cal. 768; Taylor 
v. Industrial Accident Commission, 
(App.) 21 P.(2d) 619; Sogov v. Indus- 
trial Accident Commission, 9 P.(2d) 
592, 122 Cal.App. 1; Danziger vy. In- 
dustrial Accident Commission, 292 P. 
525, 109 Cal-App. 71; WHufstetler v. 
Department of Industrial Relations, 
Division of Industrial Accidents and 
Safety, 290 P. 922, 107 Cal.App. 741; 
Singer v. Industrial Accident Com- 
mission of State, 287 P. 567, 105 Cal. 
. 874; Ledson v. Industrial Acci- 
Commission, 287.P. 566, 105 Cal. 
. 328; Simpson y. Industrial Acci- 
Commission, 262 P. 469, 87 Cal. 
. 652; Beronio v. Industrial Acci- 
Commission, (App.) 260 P. 1104; 
Fidelity & Casualty Co. of New York 
v. Industrial Accident Commission of 
California, 258 P. 698, 84 Cal.App. 506; 
North Elk Oil Co. v. Industrial Acci- 
dent Commission of California, 254 P. 
582, 81 Cal.App. 582; Pacific Employ- 
ers’ Ins. Co. v. Industrial Accident 
Commission of California, 249 P. 33, 
79 Cal.App. 195; Landsrath v. Indus- 
trial Accident Commission of Cali- 
fornia, 247 P. 227, 77 Cal.App. 509; 
International Indemnity Co. v. Indus- 
trial Accident Commission, 238 P, 
1056, 73 Cal.App. 521; Owl Drug Co. 
v. Industrial Accident Commission of 
California, 234 P. 921, 71 Cal.App. 303; 
Standard Lumber Co. v. Industrial 
Accident Commission of California, 
212 P. 720, 60 Cal.App. 331; Shell Co. 
of California v. Industrial Accident 
Commission, 172 P. 611, 36 Cal.App. 
463; Easton v. Industrial Accident 
Popmisslon, 167 P. 288, 34 Cal.App: 


Colo.—Industrial Commission of 
Colorado v. Ahel, 249 P. 866, 80 Colo. 
128; Industrial Commission v. Ernest 
Irvine, Inc., 212 P. 829, 72 Colo. 573. 


Ga.—Southern Surety Co. v. Byck, 
148 S.E. 294, 89 Ga.App. 699. 


N.Y.—O’Rourke v. Standard Wood 
Turning Co., 198 N.Y.S. 632, 204 App. 
Div. 658; Wanda v. Jamestown Brew- 
ing Co., 180 N.Y.S. 694, 191 App.Div. 
17; Sullivan y. Preston, 1635 NJY.Si 
692, 177 App.Div. 110. 


Ok].—Dunning Const. Co. v. Frank- 
lin, 26 P.(2d) 914; Greiffenstein v. 
State Industrial Commission, 26 P. 
(2d) 747; City of Yale v. Jones, 26 
P..(2d) 427; Willhoit v. Prairie Oil & 
Gas Co., 26 P.(2d) 406; Humble Oil 
& Refining Cosa: Phelps, 26 P.(2da) 
207; Oklahoma City v. Arnold, 25 P. 
(2a) 651; Sturm Drilling Co. y. Story, 
24 P.(2a) 650; Ausbrook vy. Empire 
Oil & Gas Refining Co., 24 P.(2d) 646; 
Natural Gas Utilities Co. v. Andrews, 
23 P.(2d) 697, 164 Okl. 26; Western 
Oil Corporation Vv, Davis, 23) Prada) 
686; Anna Maude vy. Statham, 23 P. 
(2d) 203, 164 Okl. 124; Continentat 
Oil Co. v. Wilkerson, 22 P.(2d) 1004, 
164 Okl. 62; Junior & Sooner Oil & 
Gas Co. v. Pfalzgraf, 22 P.(2d) 911, 
164 Okl. 59; Johnson & Kemnitz Drill- 
ing Co. v. Liggett, 22 P.(2d) 9138, 164 
Okl. 54; Carl B. King Drilling Co. v. 
Farley, 22 P.(2d) 80, 163 Okl. 304; 
Dolese Bros. Co. v. Bryant, 22 P.(2d) 
85, 163 Okl. 295; H. EF. Wilcox Oil & 
Gas Co. v. Fleming, 22 P.(2d) 72, 163 
Okl. 290; Devault & Deitrich v. Har- 
ris, 21 P.(2d) 1043, 163 Okl. 262; Shee- 
han Pipe Line Co. v. Cruncleton, 22 
P.(2d) 112, 163 Okl. 205; Marlow v. 
Commerce Mining & Royalty Co., 21 P. 
(2d) 746, 163 Okl. 198; C. BE. Reynolds 
Drilling Co. v. Phillips, 22 P.(2da) pie 
168 Okl. 170; Wilson & Co., Ince., o 
Oklahoma v. 'Nealy, ia BE (2a) 495, 163 
Okl. 158; Williams Bros. v. State In- 
dustrial Commission, 21 P.(2d) 487, 
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163 Okl. 155; Denver Producing & 
Refining Co. v. Phillips, 21 P.(2d) 42, 
163 Okl. 106; Whitehurst v. Auterson, 
20 P.(2d) 1035, 162 Okl. 75; Soars & 
Lovelace v. Craig, 20 P.(2d) 888, 163 
Okl. 67; Chickasha Cotton Oil Co. v. 
Cagle, 19 P.(2d) 1076, 162 OK. 303; 
Gulf Pipe Line Co. of Oklahoma v. 
Heener, 20 P. (2d) 170; 1162 “Ok1., 281; 
Industrial Track Const. Co. v. Col- 
throp, 19 P.(2d) 1084, 162 Okl. 274; 
Comar Oil Co. v. Allen, 19 P.(2d) 365, 
162 Okl. 103; Cromwell-Franklin Oil 
Co. vy. Rushing, 19 P.(2d) 358, 162 Okl. 
101; Bybee Const. Co. v. Bybee, 19 
P.(2d) 141, 162 Okl. 88; Oklahoma 
Brass & Iron Works v. Menefee, 19 
P.(2d) 149, 162 Okl. 74; Reiter-Foster 
Oil Co. vy. Broderson, 19 P.(2d) 142, 
162 Okl. 73; Victor Gasoline Co. v. 
Harris, 19 P.(2d) 165, 162 Okl. 64; 
Schoenfield & Hunter y. Burden, 18 P. 
(2d) 860, 162 Okl. 18; McArthur Oil 
Comvecbrock,, 17%. Ps (2d) 6865, tol OkL 
244; Magnolia Petroleum Co. v. Por- 
terfield, 17 P.(2d) 418, 161 Ok]. 199: 
Magnolia Petroleum Co. v. Brown, 17 
P.(2d) 465, 161 Okl. 151; Board of 
Com’rs of Marshall County v. Lacy, 
17 P.(2d) 398, 161 Okl. 138; Douthitt 
v. State Industrial Commission, 17 P. 
(2d) 434, 161 Okl. 79; Texas Co. v. 
Combs, 16 P.(2d) 1065, 161 Okl. 30; 
Pierce Coal Co. v. Lankford, 16 P.(2d) 
90, 160 Okl. 281; Kenyon yv. Cunning- 
ham, 16 P.(2d) 867, 160 Okl. 229; F. 
A. Gillespie & Sons Co. vy. Johnson, 
16 P.(2d) 870, 160 Okl. 222; Magnolia 
Petroleum Co. v. Armstrong, 16 P. 
(2a) 857, 160 Okl. 199; Pierce Petro- 
leum Corporation yv. Coffman, 16 P. 
(2d) 561, 160 Okl. 175; Raymond Con- 
erete Pile Co. v. Francis,’ 16 'P.(2a) 
235, 160 Okl. 130; Patterson Steel Co. 
v. Turnham, 15 P.(2d) 574, 160 Okl. 
93, Fairmont Creamery v. Lowe, 15 
P.(2d) 133, 160 Okl. 32; Cabot Carbon 
Co. v. State Industrial Commission, 
15 P.(2d) 818, 159 Okl. 303; Oil State 
Supply Co. v. Rothman, 15 P.(2d) 33, 
159 Okl. 253; State Highway Commis- 
sion v. Alexander, 15 P.(2d) 52, 159 
Ok]. 238; Brown v. English, 15 P.(2d) 
17, 159 Okl. 208; Associated Indem- 
nity Corporation v. Landers, 14 P. 
(2d) 950, 159 Okl. 190; Spurrier Lum- 
ber Co. v. Cook, 14 P.(2d) 686, 159 Okl. 
186; Hstes Battery & Electric Service 
v. Birch, 14 P.(2d) 410, 159 Okl. 75; 
Republic Supply Co. v. Davis, 14 P. 
(2d) 222, 159 Okl. 21; Skelly Oil Co. 
v. Goodwin, 13 P.(2d) 1385, 158 Okl. 
288; Associated Indemnity Corpora- 
tion v. Holton, 13 P.(2d) 130, 158 Okl. 
207; Oklahoma Natural Gas Corpora- 
tion v. McGough, 12 P.(2d) 681, 158 
Oki. 138; Hubbard Drilling Co. v. 
Moore, 12 P.(2d) 897, 158 Okl. 130; 
Oklahoma Gas & Electric Co. v. San- 
PINOy LAS (20) 221, B15SicOKl 1.705 
Prairie Pipe Line Co. v. Hyde, 12 P. 
(2d) 520, 158 Okl. 55; Sterling Mining 
Co. v. Emberty, 12 P.(2d) 522, 158 Okl. 
54; Choctaw Lumber Co. vy. Merchant, 
12 P.(2d) 534, 158 Okl. 26; Coline Oil 
Co. v. Jones, 11 P.(2d) 463, 157 Okl. 
256; Anderson-Prichard Oil Corpora- 
CON EW cherry. sill Pacad) eb lo neon Oil: 
161; Blauner & Hartley v. Edwards, 
11 P.(2d) 162, 157 Okl. 150; Forrest 
E. Gilmore Co. v. Shipley, 11 P.(2da) 
474, 157 Okl. 148; Federal Mining & 
Smelting Co. v. Owens, 10 P.(2da) 688, 
156 Okl. 241; Cannady v. Balch, 10 P. 
(2d) 427, 156 Okl. 222; Ranney-Wil- 
son Rig Bldg. Co. v. Hamby, 10 P.(2d) 
410, 156 Okl. 220; Noel v. Cottrell, 10 
P.(2d) 254, 156 Okl. 161; Brooks & 
Dahlgren vy. Dollar, 9 P.(2d) 926, 156 
Okl. 155; Patrick & Tillman Drilling 
Co. v. Gentry, 9 P.(2d) 921, 156 Okl. 


142; Geis Price Grain Co. v. Bailey, 
9 P.(2d) 424, 155 Okl. 302; Gooldy v. 
Lawson, 9 P.(2d) 22, 155 Okl. 259; 


Coline Oil Co. v. Winters, 8 P.(2d) 
675, 155 Okl. 217; Phillips Petroleum 
Co. v. Ashcraft, 8 P.(2d) 758, 155 Okl. 
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201; Quality Ice Cream: Co. v. Jones, 
8 P.(2d) 751, 155 Okl. 197; Forrest E. 
Gilmore Co. v. Booth, 8 P.(2d) 717, 
155 Okl. 195; Texas Empire Pipe Line 
Co. v. Christy, 8 P.(2d) 730, 155 Okl. 
193; Magnolia Petroleum Co. v. Spoon, 
8 P.(2d),61, 155 Okl. 1253) Be & -B: 
Machine Works y. Charboneau, 7 P. 
(2d) 675, 154 Okl. 272; G. A. Nichols, 
Inc. v. Bailey, 7 P.(2d) 468, 154 Okl. 
214; United Rendering Co. yv. Lewis, 
7 P.(2d) 149, 154 Okl. 153; Bartlett 
Gasoline Co. v. Hicks, 5 P.(2d) 762, 
153 Okl. 299; Loffland Bros. v. Mor- 
gan, 5 P.(2d) 1067, 153 Okl. 295; Amer- 
ican Tank Co. v. State Industrial 
Commission, 5 P.(2d) 137, 153 Okl. 
117; Union Compress & Warehouse 
Co. v. Evans, 5 P.(2d) 155, 153 Okl. 
100; M. T. Smith & Son Drilling Co. 
Ve Clark, v4" P(2a). 10251153 VOR soa 
Hyde Const. Co. v. O’Kelley, 4 P.(2d) 
759, 153 Okl. 26; Tidal Oil Co. v. Bol- 
ton, 4 P.(2d) 736, 153 Okl. 20; Velie 
Mines Corporation v. Harpool, 4 P. 
(2d) 106, 152 Okl. 275; Hazel Atlas 
Glass Co. v. Pendergrass, 4 P.(2d) 
96, 152 Okl. 271; Century Indemnity 
Co. v. Chamberlain, 4 P.(2d) 79, 152 
Okl. 158; Amerada Petroleum Corpo- 
ration v. Cook, 3 P.(2d) 667, 152 Okl. 
98; J. E. Mabee, Inc. vy. Reynolds, 3 
P.(2d) 445, 151 Okl. 226; Continental 
Oil Co. v. Hall, 3 P.(2d) 180, 151 Okl. 
212; McArthur v,.,.Carmichael, 3 P. 
(2d) 195, 151 ‘OKL* 210; Ellis & Lewis 
Co. v. Hohimer, 2 P.(2d) 943, 151 Okl. 
114; City of Guthrie v. Standley, 1 P. 
(2d) 678, 151 Okl. 72; Cudgel v. State 
Industrial Commission, 1 P.(2d) 743, 
151 Okl. 44; Indian Territory Illu- 
minating Oil Co. v. Bates, 1 P.(2d) 
750, 151 Okl. 38; Kirsch v. Benham, 1 
P.(2d) 652, 151 Okl. 1; Wise-Buchan- 
an Coal Co. v. Risco, 1 P.(2d) 411, 150 
Okl. 190; John E. Mabee, Ine. v. Her- 
ring, 1 P.(2d) 149, 150 Okl.. 165; In- 
dian Territory Illuminating Co. v. 
Elmore, 1 P.(2d) 150, 150 Oki 164; 
Lobert & Klein v. Whitten, 300 P. 636, 
150 Okl. 72; United Brick & Tile Co. 
v. Huffman, 300 P.(2d) 626, 150 Okl. 
9; B. B. & Waite Drilling Co. v. Row- 
land, 300 P. 301, 149 Okl. 217; Texas 
Pacific Coal & Oil Co. v. Fisher, 299 
P. 219, 149 Okl. 102; Magnolia Petro- 
leum Co. v. Snapp, 299 P. 137, 149 Okl. 
51; Eagle-Picher Lead Co. v. Powell, 
299 P. 142, 149 Okl. 1; Oklahoma Co. 
v. State Industrial Commission, 298 
P. 296, 148 Okl. 215; Wilson & Co. v. 
State Industrial Commission, 298 P. 
271, 148 Okl. 206; Atlantic Oil Pro- 
ducing Co. v. Houston, 298 P. 245, 148 
Okl. 197; Century Indemnity Co. v. 
Trammell, 298 P. 246, 148 Okl. 194; 
State Fuel Supply Co. v. State Indus- 
trial Commission, 298 P. 258, 148 Okl. 
193; Superior Smokeless Coal & Min- 
ing Co. v. Shamblin, 298 P. 247, 148 
Okl. 198; Federal Mining & Smelting 
Co. v. Montgomery, 297 P. 240, 148 
Okl. 145; Gulf Pipe Line Co. v. Hunt, 
297 P. 266, 148 Okl. 65; Oklahoma 
City _v. State Industrial Commission, 
298 BP. 577, 147 Okl. 261, 3038; Tibbs- 
Dorsey Mfg. Co. v. State Industrial 
Commission, 296 P. 490, 147 Okl. 232; 
Indian Territory Illuminating Oil Co. 
Wer Crows, 2960eP. 450 P47 Oki 29" 
Cromwell Franklin Oil Co. v. Cox, 296 
P. 446, 147 Okl. 226; Natural Gas 
Corporation v. Smith, 296 P. 454, 147 
Okl. 221; Harbour-Longmire-Pace Co. 
v. State Industrial Commission, 296 
P. 456, 147 Okl. 207; Employers’ Lia- 
bility Assur. Corporation v. Grant, 
296 P. 389, 147 Okl. 177; Cary v. State 
Industrial Commission, 296 P. 385, 147 
Okl. 162; Pickering Lumber Co. v. 
Campbell, 295 P. 596, 147 Okl. 158; 
Consolidated Lead & Zine Co. v. State 
Industrial Ccmmission, 295 P. 210, 
147 Okl. 83, 73 A.L.R. 1298; Wads- 
worth Coal & Mining Co. v. Tidwell, 
294 P. 1092, 147 Okl. 22; Marland Pro- 
duction Co. v. Hogan, 294 P. 115, 146 
Okl. 220; Schoenfield & Hunter Drill- 


[§ 1268 


ing Co. v. Harl, 293 P. 1101, 146 Ok. 
206; Haynes Drilling Co. v. Pratt, 
293 P. 1100, 146 Okl. 159; Prairie Pipe 
Line Co. v. Dodd, 293 P. 1104, 146 OklL. 
140; Shepard v. Crumby, 293 P. 1049, 
146 Okl. 118; Fox Rig & Lumber Co. 
Va .Nxlar, §293 P2230, 146° (OkP 2375 
Blauner & Hartley v. Edwards, 291 P. 
551, 145 Okl. 83; J. B. Barnes Drill- 
ing Co. v. West, 291 P. 531, 145 Okl. 
65; Shell Pipe Line Co. v. Camper, 
287 P. 1009, 143 Okl. 94; Richards v. 
State Industrial Commission, 287 P. 
69, 1438 Okl. 29; Acme Coal & Min- 
ing Co. v. Briggs, 286 P. 768, 142 Okl. 
285; Nash Finch Co. v. Harned, 284 
P. 633, 141 Okl. 187; McMurtry Bros. 
v. Angelo, 281 P. 964, 139 Okl. 236; 
Huddleston v. Commonwealth Mining 
Corporation, 281 P. 269, 139 Okl. 79; 
Dillon v. Spanhanks, 280 P. 1100, 139 
Okl. 32; Cameo-Btackstone Coal Co. 
Vv. Hardy,. 277, P. 39375 136) OK 287; 
Harvey v. Texas Co., 277 P. 268, 136 
Okl, 244; Wilkersen v. Devonian Oil 
Co., 275 P. 1053, 136 Okl. 18; Gilliland 
Oil Co. v. State Industrial Commis- 
sion, 273 P. 208, 135 Okl. 21; Smith 
& McDonnald vy. State Industri2l Com- 
mission, 271 P. 142, 133 Okl. 77; Svo- 
boda v. Brooking, 270 P. 575, 132 Okl. 
290; W. R.- Pickering Lumber Co. v. 
Tincup;,-269%-P: 2262; -132 Okb, 241; 
Simpson Fell Oil Co. v. Tucker, 267 P. 
241, 130 Okl. 265; Employers’ Casual- 
ty Co. v. McQuilliam, 265 P 644, 130 
Okl. 116; Gilliam v. Mid Continent 
Petroleum Corporation, 263 P. 1085, 
129 Okl. 133; Oxford v. Texas Co., 263 
P. 451, 129 Okl. 81; Comar Oil Co. v. 
Sibley, 261 P. 926, 128 Okl. 156; Davi- 
son v. -Wilson & Co., 259 P. 638, 127 
Okl. 52; Davison v. Wilson & Co., 
259 P. 639, 127 Okl. 45; Whitfield v. 
Canadian Valley Utilities Co., 259 P. 
229, 126 Okl. 289; Hudson v. State 
Industrial Commission, 252 P. 430, 122 
Okl. 159; Courson v. Consolidated 
Buel [Co.. 249) Ph 155, 1270 SOK 1707 
Piley v. Sinclair Pipe“Line Co., 246 P. 
392, 117 Okl. 296; Smith v. Parkers- 
burg Rig & Reel Co., 246 P. 432, 117 
Ok]. 283; Graver Corposation v. State 
Industrial Commission, 244 P. 438, 114 
Okl. 140; Teague v. State Industrial 
Commission, 240 P. 1053, 112 Okl. 292; 
Hunt v. Magnolia Petroleum Co., 226 
P. 1052, 99 Okl. 264; Scruggs Bros. 
& Bill Garage Co. v. State Industrial 
Commission, 221 P. 470, 94 Okl. 187. 


Utah.—Harness vy. Industrial Com- 
mission of Utah, 17 P.(2d) 277; Tag- 
gart v. Industrial Commission of 
Utah, 12 P.(2d) 356, 79 Utah 598; Los 
Angeles & S. L. R. Co. v. Industrial 
Commission of Utah, 289 P. 114, 76 
Utah 239; Rukavina v. Industrial 
Commission of Utah, 248 P. 1108, 68 
Utah 1; Utah Apex Mining Co. v. In- 
dustrial Commission of Utah, 248 P. 
490, 67 Utah 537, 49 ALR. 415; 
Campbell v. Eagle & Blue Boll Mining 
Co., 231 P. 620, 64 Utah 430; Hart- 
ford Accident & Indemnity Co. v. In- 
dustrial Commission of Utah, 228 P. 
753, 64 Utah 176; Cudahy Packing Co. 
of Nebraska v. Brown, 210 P. 608, 61 
Utah 29; Staker v. Industrial Gom- 
mission, 209 P. 880, 61 Utah 11; Hei- 
selt Const. Co. v. Industrial Commis- 
sion of Utah, 197 P. 589, 58 Utah 59, 
15 A.L.R. 799; Utah Fuel Co. v.. In- 
dustrial Commission, 194 P. 122, 57 
Utah 246. 


Va.—Berry v. F. S. Royster Guano 
Co., (Va.) 171 S.B. 519. 


See Lobdell Car Wheel Co. v. Subiel- 
ski, 125 A. 462, 2 WaAW.Harr. (32 Del.) 
462 (dictum). 


[a] Other statements.—(1) Award 
cannot be attacked. Los Angeles 
County .v. Industrial Accident Com- 
mission, 293 P. 820, 109 Cal.App. 724; 
U. S. Fidelity & Guaranty Co. v. In- 
dustrial Accident Commission, 258 P. 
415, 84 Cal.App. 554. (2) Award can- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not be reversed (U. S. Fidelity & 
Guaranty Co. v. Industrial Accident 
Commission, 272 P. 589, 95 Cal.App. 


186; Shockley v. King, 117 A. 280, 31 
Del. 606; Miller v. Diamond Ice & 
Goalki@o.. 1115 Ac 116 45;,581y Del: 140; 


O'Sullivan v. A. H. Woods Theatre 
Co., 187 N.Y.S. 64, 195 App.Div. 609), 
(3) or increased ‘(Miller v. Diamond 
Ice & Coal Co., supra). (4) Where 
there is evidence to support the 
award, it will not be reversed. Thom- 
as v. Martin, 23 P.(2d) 192, 164 Okl. 
151; Actna Life Ins. Co. v. Henning- 
ton, 21 P.(2d) 773; 163 Okl. 198; Bry- 
ant v. Demo, 21 P.(2d) 747, 163 Okl. 
195; Tulsa Lead & Zine Co. v. Utton, 
21 P.(2d) 748, 163 Okl. 192; Bybee 
Const. Co. v. Bybee, 19 P.(2d) 141, 162 


Okl. 88; Schoenfielad & Hunter Drill- 
ing Co. v. Combs, 17 P.(2d) 978, 161 
Okl. 204; Interstate Window Glass 


Co. v. Kitchens, 17 P.(2d) 462, 161 
Okl. 71; Quapaw Min. Corporation v. 
Green, 17 P.(2d) 485, 161 Okl. 67; An- 
derson-Prichard Oil Co. v. Smith, 16 
P.(2d) 1075, 161 Okl. 40; Union Const. 
Co. v. Horney, 16 P.(2d) 233, 160 Okl. 
157; Magnolia Petroleum Co. v. Wall, 
TEE PIay ote TOM OK 125) BPonca 
Salvage Iron & Metal Co. v. Watts, 
15 P.(2d) 34, 160 Okl. 1; Morgan Gin 
Co. v. Dufran, 14 P.(2d) 384, 159 Okl. 
14° Hasoni iit Co: va Runyan, +3 -P: 
(2d) 118, 158 Okl. 241; Associated In- 
demnity Corporation v. Holton, 13 P. 
(2a) 130,158 Oki. 207; Mabee,. Inc. 
v. Seaberry, 12 P.(2d) 912, 158 Okl. 
166; Chas. T. Boulware, Inc. v. Mills, 
9 P.(2d) 957, 156 Okl. 159; Vaughn 
& Rush v. Stump, 9 P.(2d) 764, 156 
Okl. 125; Sinclair Oil & Gas Co. v. 
Campbell, 8 P.(2d) 1102, 155 Okl. 280; 
Ada Brick Co. v. Robinson, 9 P.(2d) 
1, 155 Okl. 267; Dolese Bros. Co.) v. 
Roberts, 8 P.(2d) 756, 155 Okl. 198; 
Campbell & Parker v. Lafette, 7 P. 
(2d) 678, 155 Okl. 51; Langley v. Mag- 
nolia Petroleum Co., 7 P.(2d) 679, 154 
Ok]. 274; Coal Creek Coal Co. v. Dan- 
ley, 7 P.(2d) 470, 154 Okl. 237; Sun- 
shine Food Stores v. Moorehead, 5 P. 
(2d) 1066, 153 OkKl. 301; Prairie Oil 
& Gas Co. v. Melton, 3 Pp. (2d) 229, 153 
Okl. 114; Pine v. Nowlin, 5 P. (24 ) 
1185 153 Okl. 111; Olson Drilling Co. 
Vv. Goodwin, 4 P. (2d) 1056, Pas rOKk 
56; Turner v. Earl W. Baker & Co., 
4 P.(2d) 739, 153 Okl. 28; Manahan 
Drilling Co. v. Bazzel, 4 P.(2d) 745, 
153 Okl. 23; Atlantic Oil Producing 
Co. v. Malone, 3 P.(2d) 874, 152 Okl. 
68; Eagle-Picher Mining & Smelting 
Co.ev. Davis, (3 'P:(2d) 183,::151. Okl. 
214; Raymond Concrete Pile Co. v. 
Francis, 36-2P.(20) 7281) 151 Oki, 214; 
Indian Territory Illuminating Co. v. 
Elmore, 1 P.(2d) 150, 150 Okl. 164; 
United Brick & Tile Co. v. Huffman, 
300 P. 626, 150 Okl. 9; Indian Terri- 
tory Illuminating Oil Co. v. Manley, 
300 P. 308, 149 Okl. 220; Maryland 
Casualty Co. v. State Industrial Com- 
mission, 284 P. 644, 141 Okl. 202; 
Berger v. Reynolds, 282 P. 143, 139 
Okl. 163; Sinclair Pipe Line Co. v. 
State Industrial Commission, 272 P. 
1030, 134 Okl. 300; Vecchio v. Indus- 
trial Commission, (Utah) 22 P.(2d) 
212. (5) The award of the commis- 
sion will be reversed only where there 
is no evidence to support it. Okla- 
homa Natural Gas Corporation v. 
Hall, (Okl.) 26 P.(2d) 424; Southern 
Drilling Co. v. Daley, (OKI) 25 
P.(2d) 1082; Sampley (Southwest 
Const. Co.) v. Aldridge, 22 P.(2d) 
1036, 164 Okl. 66; Junior & Soon- 
er Oil & Gas Co. v. Pfalzgraf, 22 
P.(2d) 911, 164 Okl. 59; Gulf States 
Corporation v. Liston, 22 P.(2d) 376, 
164 Okl. 36; New York Indemnity Co. 
v. Miller, 22 P.(2d) 107, 163 Okl. 283; 
Century Indemnity Co. v. Strength, 
16 P.(2d) 242, 160 Okl. 161; E. 

Bedwell Coal Co. v. State Industrial 
Commission, 16 P.(2d) 246, 160 Okl. 
158; Holy Family Church v. Alexan- 
der, 12 P.(2d) 524, 158 Okl. 49; Tex- 


[71 C. J.—83] 


WORKMEN’S COMPENSATION ACTS 


as Pipe Line Co. v. Watson, 12 P.(2d) 
521, 158 Okl. 44; Atlantic Oil Pro- 
ducing Co. v. Flannery, 11 P.(2d) 
933, 157 Okl. 193; H. W. & R. Drilling 
Co. v. Staton, 11 P.(2d) 469, 157 Okl. 
152; O. M. Bilharz Mining Co. v. 
Clark, 4 P.(2d)' 729, 153 Ok). 31;  El- 
lis & Lewis v. Lane, 4 P.(2d) 104, 
152 Okl. 273; Indian Territory Il- 
luminating Oil Co. v. Gore, 4 P.(2d) 
690, 152 Okl. 269; Parson-Gibson 
Buick Corporation v. Fov, 4 P.(2d) 
38, 152 Okl. 196: Akard Lumber Co. 
v. State Industrial Commission, 298 
P. 295, 148 Okl. 218; Oklahoma Co. v. 
State Industrial Commission, 298 P. 
296, 148 Okl. 215; Prairie Pipe Line 
Co. v. Dodd, 293 P. 1104, 146 Okl. 140; 
Shepard v. Crumby, 293 P. 1049, 146 
Okl. 118; Burns v. Roxana Petroleum 
Corporation, 282 P. 606, 140 Okl. 57; 
Mayes v. Kali-Inla Coal Co., 281 P. 
949, 189 Okl. 231; Daniels v. Pope, 
280 P. 823, 138 Okl. 228; Tahona 
Smokeless Coal Co. v. State Industrial 
Commission, 274 P. 15, 134 Okl. 123; 
Harrington v. State Industrial Com- 
mission, 269 P. 312, 131 Okl. 303; Lid- 
dell v. State Industrial Commission, 
259 P. 265,126 OKI. 285; Brooks 'v. 
A. A. Davis & Co., 254 P. 66, 124 Okl. 
140; Glasgow v. State Industrial 
Commission, 250 P. 138, 120 Okl. 37; 
Coweta Casing Crew v. Horn, 233 Pp. 
475, 106 Okl. 138. (6)-The court can- 
not interfere. Reynolds v. Industrial 
Commission, (Utah) 27 P.(2d): 28; 
Strong v. Industrial Commission of 
Utah, 247 P. 574, 67 Utah 349; Moray 
v. Industrial Commission of Utah, 213 
P. 797, 61 Utah 409; Moray v. Indus- 
trial Commission of Utah, 199 P. 1023, 
58 Utah 404; Milwaukee Coke, etc., 
Co. v. Industrial Commission, 151 N. 
W. 245, 160 Wis. 247, 251. (7) The 
appellate court will not interfere. 
Powley v. Vivian & Co., 154 N.Y.S. 
426, 169 App.Div. 170; Easthope v. 
Industrial Commission of Utah, 15 P. 
(2d) 301, 80 Utah 312; MeVicar ‘v. 
Industrial Commission of Utah, 191 
P. 1089, 56 Utah 342. (8) Findings 
of the commission cannot be over- 
turned. Gale v. State Industrial Ac- 
cident Commission, 294 P. 391, 211 
Cal. 137; Bethlehem Shipbuilding 
Corporation v. Industrial Accident 
Commission of California, 185 P. 179, 
181 Cal. 500, 7 A.L.R. 1180; Santa v. 
Industrial Accident Commission, 165 
P. 689, 175 Cal. 235.. (9) Finding can- 
not be inquired into by the reviewing 
court. Gaidos v. Industrial Accident 
Commission of California, 236 P. 160, 
71 Cal.App. 749. (10) Appellate court 
will not set aside findings of fact of 
the commission. Young v. Hodgman 
& MacVicar, (Ariz.) 26 P.(2d) 355. 
(11) The reviewing court is not em- 
powered to set aside finding of com- 
mission. Hillen v. Industrial Acci- 
dent Commission, 250 P. 570, 199 Cal, 
577; Pruitt v. Industrial Accident 
Commission of California, 209 P. 31, 
189 Cal. 459; Los Angeles County v. 
Industrial Accident Commission of 
California, 11 P.(2d) 434, 123 Cal.App. 
12; Johnson v. Department of Indus- 
trial Relations, Division of Industrial 
Accidents and Safety, 281 P. 440, 101 
Cal.App. 1; Berman v. Industrial Ac- 
cident Commission of California, 238 
P. 1052, 73 Cal.App. 519; Whiting 
Mead Commercial Co. v. Industrial 
Accident Commission of California, 
228 P. 352, 67 Cal.App. 618; Industrial 
Commission of Colorado vy. General 
Accident, Fire & Life Assur. Corpora- 
tion, 204 P. 338, 71 Colo. 115; Rud- 
nick v. White Bros., 109 A. 881, 30 Del. 
576; * Poccardi. vy: State Compensation 
Com’r, 91 S.E. 668, 79 W.Va. 684. (12) 
The reviewing court is powerless to 
intervene (Simpson v. Industrial *Ac- 
cident Commission, 262 P. 469, 87 Cal. 
App. 652) (13) or interfere (Perry Vv. 
Industrial Accident Commission, 169 
P. 353, 176 Cal. 706; Federal Mut. 
Liability Ins. Co. v. Industrial Acci- 
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dent Commission of California, 265 
P. 858, 90 Cal.App. 357; Callahan v. 
Industrial Accident Commission of 
California, 264 P. 286, 89 Cal.App. 16; 
Singlaub v. Industrial Accident Com- 
mission of California, 262 P. 411, 87 
Cal.App. 324; Saleneek v. Industrial 
Accident Commission, 247 P. 526, 77 
Cal.App. 790; Richmond Dredging Co. 
v. Industrial Accident Commission, 
164 P. 407, 33 Cal.App. 97; Industrial 
Commission of Colorado v. Co-opera- 
tive Oil Co., (Colo.) 24 P.(2d) 753). 
(14) The court will not attempt to up- 
set the finding of fact. Prokopiak v. 
Buffalo Gas Co., 162 N.Y.S. 288, 176 
App.Div. 128. 


[b] Findings in favor of (1) a: 
claimant for compensation (Smith v. 
Parkersburg Rig & Reel Co., 246 P. 
432, 117 Okl. 283), (2) the employer 
(Smith v. Parkersburg Rig & Reel 
Co., supra), (3). and the insurance 
carrier (Smith v. Parkersburg Rig & 
eee Co., supra) are included in the 
rule. 


{c] Rule applied to particular find- 
ings.—(1) That claimant was en- 
gaged in an hazardous. occupation 
(Ellis & Lewis Co. v. Hohimer, 2 P. 
(2d) 9438, 151 Okl. 114; City of Guth- 
rie v. Standley, eR: (24), 678, 151 Ok}... 
72), (2) as to number of ‘workmen 
employed (Republic Supply Co.. v. 
Davis, 14 P.(2d) 222, 159 Okl. 21), (3) 
identity of employer (Sullivan Vv. 
Preston, 163 N.Y.S. 692, 177 App.Div. 
110); (4) whether workman was em-, 
ployee or independent contractor 
(Carlson y. Industrial Accident Com- 
mission, 2,,P.(2d). 151,,.213,.Cal. 287 
[cert den. 52 S.Ct. 199, 284 U.S. 681, 
76 L.Ed. 575]; Texas Pacific, Coal & 
Oil Co..v. Fisher, 299.P. 219,.149 Ok1. 
102), (5) as to claimant’s continued 
employment under partnership agree-, 
ment where evidence supports it (So- 
gov v. Industrial Accident Commis- 
sion; 9)-P..(2d) 5592; °122. Cal.App... 1); 
huge partial dependency (Los Angeles 

L. R. Co. v. Industrial. Commis- 
Sue of Utah, 289 P. 114, 76 Utah 239), 
(7) that claimant’s disability result- 
ed from accidental injury or occu- 
pational disease (Todd Dry Docks v. 
Marshall, 61 F.(2d) 671 [aff 49 F.(2d) 
621]; Huelsmann v. Stute & Co., (Mo. 
App.) 28 S.W.(2d) 387; Brown v. Eng- 
lish; -l5..P (2d), 177-159, , ORE 7 208s 
Haynes Bros. Drilling Co. v. Dungan, 
13 P.(2d) 197, 158 Okl. 263; Bryant 
v. Beason, 4 P. (24) 1061, 153 Okl. 57s 
Federal Mining & Smelting Coty ME 
Montgomery, 297 P. 240, 148 Okl. 145), 
(8) that claimant suffered an injury 
to his eyes as a result of the acci- 
dent (Patrick & Tillman Drilling Co. 
v. Davis, 7 P.(2d) 146, 154-Okl. 216), 
(9) that claimant suffered serious and 
permanent disfigurement, will not be 
disturbed by reviewing court if com- 
petent evidence reasonably tends to 
support it (Noel v. Cottrell, 10 P.(2d) 
254, 156 Okl. 161), (10) that: the in- 
jury arose out of and in the course 
of employment (San Bernardino 
County v. State Industrial Accident 
Commission, 20 P.(2d) 673, 217 Cal. 
618; Krobitzsch v. Yndustrial Acci- 
dent Commission of California, 185 P. 
396, 181 Cal. 541; Coline Oil Corpora- 
tion v. Burrows, 3 P.(2d) 230, 153 Okl. 
116; L. C. Kimsey Heating & Plumb- 
ing Co. v. House, 4 P.(2d) 59, 152 
Okl. 200; Consolidated Pipe Line Co. 
v. Mahon, 3 P.(2d) 844, (152° ORT. “722 
BY. WW. Merrick, Inc., v. Cross, 300 P. 
637, 151 Okl. 2; Kirsch v. Benham, 
1 P.(2d) 652, 151 Okl. 1; General Out- 
door Advertising Co. v. March, 1 P. 
(2d) 152, 150 Okl. 166; Indian Ter- 
ritory Tliuminating Oil Co. v. Crow, 
296 P. 451, 147 Okl. 229; Cary v. State 
Industrial Commission, 296 P. 385, 147 
Okl. 162; W. R. Pickering Lumber 
Coe Vir Tincup,- 269 =P? 1262) 4199" ORF 
241; Ryan v. State Industrial Com- 
mission, 261°P: V81, 128 Okl. 25; Su 
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particularly. where: statutes so provide," if any,’? 


perior Smokeless Coal & Mining Co. | of California v. Industrial Accident 
v. Hise; 213 PR. 303, 89 Okl. 70), (11) | Commission of California, 218 P. 1009, 


that employee contracting. typhoid 
fever was subjected to greater ex- 
posure than commonalty (Fidelity & 
Casualty Co. of New York, v. Indus- 
trial Accident Commission of. Cali- 
fornia, 258 P. 698, 84 Cal.App. 506), 
(12) finding of willful failure to use 
guards or safety appliances provided 
according to law or by order of state 
labor commission (Wick v. Gunn, 169 
P. 1087, 66 Okl.. 316,.4 A.aR.. 107), 
(13) claimant’s wage-earning .capaci- 
ty (Dunning Const. Co. v. Franklin, 
(Okl.) 26 P.(2d) 914;° Oklahoma City 
v. Arnold, (Okl.). 25. P.(2d) 651; Bry- 
ant v. Beason, 4 P.(2d) 1061, 153 Okl. 
57), (14) extent of decrease of earn- 
ing capacity (Whitehurst.v. Auterson, 
20 P:(2d) 1085, 163 Okl. 75; H..& H. 
Drilling Co. v. Rounsaville, 10 P.(2d) 
1100, 157 Okl..76; Bryant v. Beason, 
4 P.(2d) 1061, 153 Okl. 57; White 
Deer Pipe Line Co. v. McLaughlin, 4 
P.(2d) 1057, 153 Okl 54), (15) ex- 
tent of disability (Coline Oil Corpo- 
ration v. Burrows, 3 P.(2d) 230, 153 
Okl. 116), €16) that claimant sus- 
tained temporary total disability 
(Cannady v. Balch, 10 B.(2d) 427, 156 
Okl. 222; L. C. Kimsey Heating & 
Plumbing Co. v. ‘House, 4 P.(2d) 59, 
152 OkKl. 200; Eagle-Picher Lead Co. 
v. Powell, 299 P. 142, 149 Okl. 1b), (17) 
duration of disability (Coline Oil Cor- 
poration vy. Burrows, 3 P.(2d) 230, 153 
Okl. 116; Taylor Bros. v. Magill, 298 
P. 269, 148 Okl. 207), (18) that claim- 
ant is still temporarily totally’ dis- 
abled (Pierce Petroleum Corporation 
v. Coffman, 16 P.(2d) 561, 160 Okl1. 
175), (19) loss of hearing (Amerada 
Petroleum Corporation v. State In- 
dustrial Commission, 300 P. 761, 150 
Okl. 16), (20) permanent loss of use 
of hand (Hudson v. State Industrial 
Commission, 252 P. 430, 122 Okl. 159), 
(21) that claimant did not receive 
timely notice of hearing (Harrelson 
v. State Industrial Commission, 218 
P. 685, 92 Okl. 121), (22) that employ- 
er was not prejudiced by the failure 
of claimant to give timely notice 
(Oklahoma Pipe Line Co. v, Putnam, 
18 P.(2d) 1095, 162 OK]. 52; Shell Pipe 
Line Co. v. Camper, 287 P. 1009, 143 
Okl. 94), (23) that final award was 
induced by fraud (Tibbs-Dorsey Mfg. 
Co. v. State Industrial Commission, 
296 P. 490, 147 Okl. 232), (24) changed 
physical condition of employee (Pat- 
terson Steel Co. v. Turnham, 15 P. 
(2d) 571, 160 Okl. 98), (25) and that 
the female employee, a minor when 
her first application was made, filed 
disaffirmance of award within rea- 
sonable time, and that there was no 
unequivocal act on her part affirm- 
ing the decision prior to the disaf- 
firmance proceedings (Gouanillou v. 
Industrial Accident Commission, 193 
P. 937, 184 Cal. 418). 


70. See statutory provisions; 
eases infra this note. 


[a] In California (1) In view of 
Workmen’s Compensation Act § 14 
(b), providing that in all other [than 
classes by statute conclusively pre- 
sumed wholly dependent] cases ques- 
tions of entire or partial dependency 
and who constitute dependents and 
extent of dependency shall be deter- 
mined in accordance with the fact, 
as the fact may be at the time of the 
injury, finding that minor decedent’s 
parents, brothers, and sisters were 
partially dependent on him cannot 
be disturbed in view of evidence that 
all his money, earnings, wages, and 
profits went into a common fund used 
for the support of all members of 
the family. Great Western Power Co. 


and 


‘Hart v. 


191 Cal...724.. (2). Under*St. (1917) 
p 876 (Workmen’s Compensation Act 
§ 67 (c)); findings of fact. by the 


| commission cannot be reviewed. Gen- 


eral Accident, Fire & Life Assur. Cor- 
poration. v. Industrial Accident Com- 
mission, 200 P.. 419, 186 Cal. 653; 
Coombs v. Industrial Accident Com- 
mission, 253 P. 976, 81 Cal.App. 137 
[den reh 252 P..1069, 81 Cal.App.. 137]. 
(3) The rule has been applied to find- 
ing as to what is the “‘annual amount” 
of contribution within the statute. 
Popst v. Industrial Accident Commis- 
sion, 192 P. 296, 48 Cal.App. 597. (4) 
However, it is said that such statu- 
tory provision relates only to where 
the commission has not exceeded its 
jurisdiction by making: a finding with- 
out the support of testimony (Coombs 
v. Industrial Accident. Commission, 
supra), (5) and that the finding is 
reviewable as a part of the decision 
(Coombs v. Industrial Accident Com- 
mission, supra). (6) In view of St. 
(1913) ¢@ 176 § 84 (ce), providing in 
part that findings and conclusions of 
the commission on questions of fact 
shall not be subject to review, a find- 
ing that deceased. was an independ- 
ent. contractor cannot be reviewed. 
Western Pac. R. Co. v. Industrial Ac- 
cident Commission of California, 224 
P. 754, 193 Cal. 413; Tartar v. Indus- 
trial Accident. Commission of State of 
California, 218 P. 39, 191 Cal. 703; 
Myers v. Industrial Accident Com- 
mission; 218. PB. .11)+ 191. -Cal.. 673; 
Crockett v. Industrial Accident Com- 
mission of California, 213 P. 969, 190 
Cal. 583; Southern Pac. Co. v. In- 
dustrial Accident Commission, 170 P. 
822,-.177. Cal. 378; North- Pac: S.:S. 
Co. v. Industrial Accident Commis- 
sion of California, 163 P. 910, 174 Cal. 
500; Western Metal Supply Co. v. 
Pillsbury, 156 P. 491, 172 Cal. 407; 
State Industrial Accident 
Commission, 6 P.(2d) 348, 119 Cal. 
App. 200; Brewer v. Industrial Acci- 
dent Commission, 298 P. 82, 113 Cal. 
App. 434; Pacific Employers’ Ins. Co. 
v. Woland, 255 P. 764, 82 Cal.App. 414; 
Fidelity & Casualty Co. of New York 
v. Industrial Accident Commission of 
California, 228 P. 346, 67 Cal.App. 6423; 
Rodriquez v. Industrial Accident 
Commission of California, 220 P. 1075, 
64 Cal.App. 141; Kirkpatrick v. In- 
dustrial Accident Commission of Cali- 
fornia, 161 P. 274, 31 Cal.App. 668. 
(7) Likewise, under the express pro- 
vision of the earlier St. (1911) p 796 
(known as the Roseberry Act), pro- 
viding that findings of fact of the 
commission are, in the absence of 
fraud, conclusive, such findings of 
fact could not be inquired into. Great 
Western Power Co. v. Pillsbury, 149 
P. 35, 170 Cal. 180. (8) This resulted 
from the nature of the writ of review 
in the nature of certiorari, by which 
the review of the award of the com- 
pensation authorities was had, which 
writ searched only the jurisdiction of 
the inferior tribunal, not errors which 
it might have committed within its 
jurisdiction. Great Western Power 
Co. v. Pillsbury, supra. (9) It also 
resulted from the statutory provi- 
sion that findings of fact of the com- 
mission were conclusive. Great 
Western Power Co. v. Pillsbury, su- 
pra. (10) Review of award of com- 
pensation authorities by writ of re- 
view or certiorari see supra § 1123. 
(11) Writ of review in the nature of 
certiorari as limited to jurisdiction of 
the «inferior tribunal and as not in- 
cluding errors it may have commit- 
ted within its jurisdiction see Certi- 
orari § 346. (12) Certiorari generally 
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see Certiorari 11 C.J. p 80. 


71. U.S.—W. J: McCahan Sugar 
Refining & Molasses’ Co. v. Norton, 
43 F.(2d) 505 [aff 34 F.(2d) 499 (cert 
den 282 US, 899; 51 °S:Ct: 212,'75 L. 
Ed. 792)]; Pocahontas Fuel Co. v. 
yo tmric 34 F.(2d) 549 [aff 41 F.(2d) 


Cal.—Ford Motor Co. v. Industrial 
Accident Commission, 261 P.. 466, 202 
Cal. 459; Western Pac. R. Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 224 P. 754, 193 Cal. 413;: Tar- 
tar vy. Industrial Accident Commission 
of State of California, 218 P. 39,,191 
Cal. 703; Myers vy. Industrial Acci- 
dent Commission, 218 P. 11, 191 Cal. 
673; Crockett v. Industrial Accident 
Commission of California, 213 P. 969, 
190 Cal. 583; Pruitt v. Industrial Ac; 
cident Commissiom of California, 209 
P. 31, 189 Cal. 459; . Western _In- 
demnity Co. v..Industrial Accident 
Commission, 190 P. 27, 182. Cal. 709; 
North Pac. S. S. Co. v. Industrial Ac- 
cident Commission of California, 163 
P. 910, 174 Cal. 500; Los Angeles 
County vy. Industrial Accident Com- 
mission of California, 11 P.(2d) 434,, 
123 Cal. App. 12; Johannsen v. Indus- 
trial Accident Commission, 298 P. 99, 
113 Cal.App. 162; Danizger v. Indus- 
trial Accident Commission, 292 P. 525, 
109 Cal.App. 71; Clarke vy. Industrial 
Accident Commission, 262. P. 471, 87 
Cal.App. 766; Simpson vy. Industrial 
Accident Commission, 262 P. 469, 87 
Cal.App, 652; Singlaub v. Industrial 
Accident Commission of California, 
262..P. 411, 87 Cal.App. 324; Pacific 
Employer’s Ins. Co. v. Woland, 255 P. 
764, 82 Cal.App. 414; Pacific Employ- 
ers’ Ins. Co. v. Industrial Accident 
Commission of California, 249 P. 33, 
79 Cal.App. 195; International In- 
demnity Co. v. Industrial Accident 
Commission, 238 P. 1056, 73 Cal.App. 
521; Berman y. Industrial Accident 
Commission of California, 238 P. 1052, 
73 Cal.App. 519; Yolo Water & Power 
Co. v. Industrial Accident Commis- 
sion of California, 168 P. 1146, 35 Cal. 
App. 14. 


Del.—Shockley v. King, 117 A. 280, 
31 Del. 606; Rudnick v. White Bros., 
109 A. 881, 30 Del. 576. 


Ga.—Burdett v. 4%tna Life Ins. Co. 
149 S.E. 55, 40 Ga.App. 921. 


Ky.—Broughton’s Adm’r v. Congle- 
ton Lumber Co., 31 S.W.(2d) 9038, 235 
Ky. 534; Coleman- Mining Co. v. 
Wicks, 280 S.W. 936, 213 Ky. 134; B. 
F. Avery & .Sons vy. Carter, 266. S.W. 
50, 205 Ky. 548. 


Mo.—Leilich vy. Chevrolet Motor Co., 
40 S.W.(2d) 601, 328 Mo. 112; Kiser 
v. J. W. O’Connell Painting Co., 
(App.) 60 S.W.(2d) 636; Harbour v. 
Gardner, (App.) 38 S.W.(2d) 295. 


N.Y.—O’Sullivan v. A. H. Woods 
Theatre Co., 187 N.Y.S. 64, 195 App. 
Div. 609; Fleming vy. Robert Gair Co., 
162 N.Y.S. 298, 176 App.Div. 23; Pro- 
kopiak y. Buffalo Gas Co., 162 N.Y.S. 
288, 176 App.Div. 128; Fairchild v. 
Pennsylvania R. Co., 155 N.Y.S. 751,: 
170 App.Div. 135; Hendricks v. See- 
man Bros., 155 N.Y.S. 638, 170 App. 
Div. 1338. 


Okl.—Maryland Casualty Co. v. Os- 
born, 26 P.(2d) 934; Consolidated Gas 
Utilities Co. v. Thqgmason, 26 P.(2d) 
923; Greiffenstein® v. State Indus- 
trial Commission, 26 P.(2d) 747; Okla- 
homa Ry. Co. v. Banks, 26 P.(2d) 422; 
Willhoit v. Prairie Oil & Gas Co., 26 
P.(2d) 406; Parks v. Brown Bros., 
25 P.(2da) 925; Oklahoma City v. Ar- 
nold, 25 P.(2d) 651; Kellogg v. Roe, 
25 P.(2d) 302; Sturm Drilling Co. v. 
Story, 24 P.(2d) 650; Western Oil 


¥ 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Corporation v. Davis, 23 P.(2d) 686; 
Odems v. King, 23 P.(2d) 379; Anna 
Maude v. Statham, 23 P.(2d) 203, 164 
Okl. 1124; Independent Oil Well Ce- 
menting Co. v. Curtis, 22 P.(2d) 1005, 
164 Okl. 76; Mid-Kansas Oil & Gas 
Co. v. State Industrial Commission, 
22 P.(2da) 919; Johnson & Kemnitz 
Drilling Co. v. "Liggett, 22 P.(2d) 913, 
164 Okl. 54; Junior & Sooner Oil & 
Gas Co. v. Pfalzgeraf, 22 P.(2da) 911, 
164 Okl. 59; New York Indemnity Co, 
v. Miller, 22 P. (2d) 107, 163 Okl. 283; 
Haynes Bros. Drilling Co. v. Coin, 33 
P.(2d) 80, 163 Okl. 304; Carl B. King 
Drilling Co. v. Farley, 22 P.(2d) 80, 
163 Okl. 304; Commonwealth Mining 
CO. 5: Atterberry, 22 P.(2d) 78, 163 
Okl. 294; H. F. Wilcox Oil & Gas Co. 
Vv. Fleming, : 22 P.(2d) 72, 163 Okl. 290; 
Williams Bros. v. Addison, 21 P. (2d) 
1047, 163 Okl. 264; Tulsa Boiler & 
Machinery Co. ve Simmons, 21 P.(2d) 
759, 163 Okl. 138; Marlow v. Com- 
merce Mining & Royalty Cog uclopes 
(2a) 746, 163 Okl. 198; Rock Island 
Improvement Co. v. State Industrial 
Commission, 21 P.(2d) 741, 163 Okl. 
164; Wilson & Co., Inc., of Oklahoma 
Vv. Nealy, 21 P.(24) 495, 163 Okl. 158; 
Victor Gasoline Co. v. Weatherman, 
21 P.(2d) 35, 163 Okl. 113; Wilson & 
Co. v. McGee, 21 P.(2d) 25, 163 Okl. 
102; Taubman Supply Co. v. Nance, 
21 P.(2d) 20, 163 Okl. 99; Hinderliter 
Tool Co. v. Snyder, 20 P.(2d) 558, 163 
Okl. 50; Skelly Oil Co. v. Skinner, 19 
P.(2d) 548, 162 Okl. 150; Comar Oil 
COIN: Allen, 19 P.(2d) 365, 162 Okl. 
103; Victor Gasoline Co. v. Harris, 
19 P. (2d) 165, 162 Okl. 64; Oklahoma 
Brass & Iron Works Vv. Menefee, 19 
P.(2d) 149, 162 Okl. 74; Choctaw Cot- 
ton Oil Co. v. Boyd, 18 P.(2d) 859, 
162 Okl. 15; Schoenfield & Hunter 
Drilling Co. v. Combs, 17 P.(2d) 978, 
161 Okl. 204; Noble Drilling Co. v. 
Link, 17 P.(2d) 971, 161 Okl. 238; 
Quapaw Min. Corporation v. Green, 
17 P.(2d) 485, 161 Okl. 67; Magnolia 
Petroleum Co. v. Brown, 17 P.(2d) 
465, 161 Okl. 151; Interstate Window 
Glass Co. v. Kitchens, 17 P.(2d) 462, 
161 Okl. 151; Magnolia Petroleum 
Co. v. Inman, 17 P.(2d) 456, 161 Okl. 
199; Douthitt v. State Industrial 
Commission, 17 P.(2d) 434, 161 Okl. 
79; _Anderson-Prichard Oil Corn AV: 
Smith, 16 P.(2a) 1075, 161 Okl. 40; 
AY Gillespie & Sons Co. v. Johnson, 
16 P.(2d) 870, 160 Okl. 222; Kenyon 
Vv. Cunningham, 16 P.(2d) 867, 160 
Okl. 229; Pierce Petroleum Corpora- 
tion v. Coffman, 16 P.(2d) 561, 160 
Okl. 175; American Tank & HEquip- 
ment Corporation v. Templeton, 16 P. 
(2d) 255, 160 Okl. 88; Raymond Con- 
crete Pile Co. v. Francis, 16 P.(2d) 
235, 160 Okl. 130; Union Const. Co. v. 
Horney, 16 P. (2d) 233, 160 OkI. 157; 
Magnolia Petroleum Co. v. Wall, 16 

P.(2d) 91, 160 Ok]. 125; Pierce Coal 
Co. Vv. Langford, 16 P. (2d) 90, 160 Ok1. 
281; Mead v. Thurman, 16 P.(2d) 78, 
TLOOLOKI Lo Lericeg SOriuine Co. 
Thomas, 15 P.(2d) 985, 160 Okl. 85; 
Patterson Steel Co. v. Turnham, 15 
P. (2d) 571, 160 Okl1..'98;., Fairmont 
Creamery v. Lowe, 15 P. (2d) 133, 160 
Okl. 32; State Highway Commission 
Vv. Alexander, 15) Pi(2dy 52: “159. Ok. 
238; Oil State Supply Co. v. Roth- 
MAIN th we. Cod), oo LOO. OK. (2555 
Brown v. English, 15 PCA) Lie, 159 
Okl. 208; Associated Indemnity Cor- 
poration v. Landers, 14 P.(2d) 950, 
159 Okl. 190; Spurrier Lumber Co. v. 
Cook, 14 P. (2d) 686, 159 Okl. 186; 
Bstes Battery & Electric Service v. 
‘Birch, 14 Pi(2d) 410, 159 Ok. * 75; 
Morgan Gin Co. v. Dufran, 14°P; (24a) 
384, 159 Okl. 74; Republic Supply Co. 
v. Davis, 14 P. (2d) 222, 159, OK, 21; 
Bason Oil Co. v. Runyan, 13 P. (2d) 
118, 158 Okl. 241; Indian Territory 
Tlluminating Oil Co. v. Hendrixson, 
13 P.(2d) 137, 158 Okl. 176; Gypsy 
Oil Co. v. Jackson, 12 P.(2d) 694, 158 
OkI. “139; Oklahoma Gas & Electric 
Co. v. Santino, 12 P.(2d) 221, 158 Okt. 
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{08 Planters’ Gin Co. v. McCurley, 
12 P.(2d) 178, 157 Okl. 273; Ponca 
City Board of Education v. ‘Beasley, 
11 P.(2d) 466, 157 Okl. 262; ‘Coline 
Oil Co. 'v. Jones, 11 P.(2da) "463, 157 
Okl. 256; Wilson & Co., Inc. v. Ken- 
nedy, 11 P.(2d) 187, 157. Okl. 139; 
Cannady v. Balch, 10 P.(2d) 427, 156 
Okl. 222; Noel v. Cottrell, 10 P. (2d) 
254/156 OklY 167; Brooks & Dahl- 
gren v. Dollar, 9 P. (2d) 926, 156 Okl. 
155; Patrick & Tillman Drilling Co. 
v. Gentry, 9 P.(2d) 921, 156 Okl. 142; 
Vaughn & Rush v. Stump, 9 P. (24) 
764, 156 Okl. 125; Superior Oil Co. v. 
Swimmer, 9 P.(2d) 707, 156 Okl. 71; 
Geis Price Grain Co. v. Bailey, 9 P. 
(2d) 424, 155 Okl. 302; Ada Brick Co. 
v. Robinson, 9 P.(2d) 1, 155 Okl. 267; 
Sinelair Oil & Gas Co. v. Campbell, 
8 P.(2d) 1102, 155 Okl. 280; Phillips 
Petroleum Co. v. Ashcraft, 8 P.(2d) 
758, 155 Okl. 201; Dolese Bros. Co. v. 
Roberts, 8 P.(2d) 756, 155 Okl. 198; 
Quality Ice Cream Co. v. Jones, 8 P. 
(2d) 751, 155° Okl. 197; Forrest. BE. 
Gilmore Co. v. Booth, 8 P.(2d) 717, 
155 Okl. 195; Magnolia Petroleum Co. 
v. Spoon, 8 P.(2d) 61, 155 Okl. 125; 
Pure Oil Co. v. Phillips, 8 P.(2da) 55, 
155 Okl. 114; Langley v. Magnolia 
Petroleum Co., 7 P.(2d) 679, 154 Okl. 
274; B. & V. Machine Works v. Char- 
boneau, 7 P.(2d) 675, 154 Okl. 272; 
Coal Creek Coal Co. v. Danley, 7 P. 
(2d) 470, 154 Okl. 237; G. A. Nichols, 
Ine. v. Bailey, gd SX (2a) 468, 154 Okl. 
214; United Rendering Co. v. Lewis, 
7 P.(2d) 149, 154 Okl. 153; Patrick 
& Tillman Drilling Co. v. Davis, 7 
P.(2d) 146, 154 Okl. 216; Loffland 
Bros. v. Morgan, 5 P.(2d) 1067, 153 
Okl. 295; Sunshine Food Stores vy. 
Moorehead, 5 P.(2d) 1066, 153 Okl. 
301; Bartlett Gasoline Co. v. Hicks, 
5 P.(2d) 762, 153 Okl. 299; Federal 
Mining & Smelting Co. v. Pierce, ay 
P.(2d) 359, 153 Okl. 156; Pine vy. 
Nowlin, 5 P.(2d) 118, 153 Okl. rie 
Turner v. Earl W. Baker & Co.,: 4 P. 
(2d) 739,153 Okl. 28; Tidal Oil Co. 
v. Bolton, 4 P.(2d) 736, 153 Okl. 20; 
Velie Mines Corporation v. Harpool, 
4 P.(2d) 106, 152 Okl. 275; Hazel At- 
las Glass Co. v. Pendergrass, 4 P,(2d) 
96, 152 Okl. 271; Loffland Bros. Co. v. 
Velvin, 3 P.(2d) 855, 152 Okl. 83; 
Loffland Bros. Co. v. Bonner, 3 P.(2d) 
660, 152 Okl. 50; McArthur vy. Car- 
michael, 3 P.(2d) 195, 151 Okl. 210; 
Continental Oil Co. v. Hall, 3 P.(2d) 
180, 151 Okl. 212; Hankins Bros. v. 
Fritts, 2 P.(2d) 957, 151 Okl. 106; El- 
lis & Lewis Co. v. Hohimer, 2 P.(2d) 
943, 151 Okl. 114; Indian Territory 
Illuminating Oil Co. v. Bates, 1 P.(2d) 
750, 151 Okl. 38; Cudgel v. State In- 
dustrial Commission, 1 PC2ay) 343, 
151 Okl. 44; City of Guthrie v. Stand- 
ley, 1 P.(2d) 678, 151 Okl. 72; Kirsch 
v. Benham, 1 P.(2d) 652, 151 Okl. 1: 
Wise-Buchanan Coal Co. v. Risco, 1 
P.(2d) 411, 150 Okl. 190; John BH. Ma- 
bee, Inc. v. Herring, 1 P. (2d) 149, 150 
Okl. 165; El Reno Mill & Elevator 
Co. v. Kennedy, 300 P. 382, 149 -Okl. 
303; Indian Territory Illuminating 
Oil Co. v. Manley, 300 P. 308, 149 
Okl, 220; Southland Cotton Oil Co. v. 
Renshaw, 299 UPeeeZon LAS TOK nO ts 
Neifeh v. Lackey, 299 P. 423, 149 Okl 
93; Texas Pacific Coal & Oil Co. v. 
Fisher, 299 P. 219, 149 Okl. 102; Mag- 
nolia Petroleum Co. v. Snapp, 299 P. 
137, 149 Okl.. 51; Oklahoma Natural 
Gas Corporation vy. Baker, 298 P. 875, 
148 Okl. 277; Oklahoma City v. State 
Industrial Commission, 298 P. 577, 147 
Okl. 261, 303; Oklahoma Co. v. State 
Industrial Commission, 298 P. 296, 148 
Okl. 215; Wilson & Co. v. State In- 
dustrial Commission, 298 P. 271, 148 


Okl. 206; Texas Pacific Coal & Oil 
Co. v. Morrison, 298 P. 270, 148 Okl. 
205; State Fuel Supply Co. vy. State 


Industrial Commission, 298 P. 258, 148 
Okl. 193; Superior Smokeless Coal & 
Mining Co. v. Shamblin, 298 P. 247, 
148 Okl. 193; Century Indémnity Co. 
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Trammell, 298 P. 246, 148 Okl. 194; 
A tlantle Oil Producing Co. v. Hous- 
ton, 298 P. 245, 148 Okl. 197; Gulf 
Pipe Lirie ‘Co. v. Hunt, 297 P. 866, 
148 Okl. 65; Warner & Caldwell Oil 
Co... State Industrial Commission, 
297 P. 254, 148 Okl. 193; Federal Min- 
ing & Smelting Co, v. Montgomery, 
297 P. 240,°148 Okl. 145; Harl W. 
Baker & Co., 296 P. 971, 148 Okl. 23; 
Atlas Coal Co. v. Corrigan, 296 P. 
963, 148 Okl. 36; Tibbs-Dorsey Mfg. 
Co. v. State Industrial Commission, 
296 P. 490, 147 Okl. 232; Harbour- 
Longmire-Pace Co. v. State Industrial 
Commission, 296 P. 456, 147 Okl. 207; 
Indian Territory Tlluminating Oil Co. 
v. Crow, 296 P. 451, 147 Okl. 229; 
Cromwell Franklin Oil Go. v. Cox, 296 
P. 446, 147 Okl. 226; Employers’ Lia- 
bility Assur. Corporation v. Grant, 
296 P. 389, 147 Okl. 177; Cary v. State 
Industrial Commission, 296 P. 385, 
147 Okl. 162; Wadsworth Coal & Min- 
ing Co. v. Tidwell, 294 P. 1092, 147 
Okl. 22; Marland Production Co. v. 
Hogan, 2947) Ps Wb 146 Oki. 220. 
Prairie Pipe Line Co. v. Dodd, 293 P. 
1104, 146 Okl. 140; Schoenfield & 
Hunter Drilling Co. v. Harl, 293 P. 
1101, 146 Okl. 206; Haynes Drilling 
Co. v. Pratt, 293 P. 1100, 146 Okl. 159; 
U. S. Gypsum Co. v. McMichael, 293 
P. 773, 146 Okl.. 74; Sherman Machine 
& Iron Works v. State Industrial 
Commission, 293 P. 244, 146 Okl. 56; 
Fox Rig & Lumber Co. v. Friar, 293 
P. 230, 146 Okl. 37; Motor Equipment 
Co. v. Stephens, 292 P. 63, 145 Okl. 
156; Blauner & Hartley v. Edwards, 
291 P. 551, 145 Okl. 83; Northwestern 
Refining Co. v. State Industrial Com- 
mission, 291 P. 533, 145 Okl. 72; J. B. 
Barnes. Drilling Co. v. West, 291 P. 
531, 145 Okl. 65; Capitol Drilling Co. 
v. Cole, 288 P. 473, 143 Okl. 279; Shell 
Pipe Line Co. v. Camper, 287 Pp. 1009, 
143 Okl. 94; Richards v. State Indus- 
trial Commission, 287 P. 69, 143 Okl. 
39; Smith y. Atlas Portland Cement 
Co., 286 P. 786, 142 Okl. 249; Acme 
Coal & Mining Co. v. Briggs, 286 P. 
768, 142 Okl.. 285; Murphy v. Velie 
Mines Corporation, 284 P. 647, 141 
Okl. 204; Maryland Casualty Co. v. 
State Industrial Commission, 284 P. 
644, 141 Okl. 202; New York In- 
demnity Co. v. Ferrell, 284 P. 314, 
142. Okl. 235; Chilton y. State Indus- 
trial Commission, 284 P. 293, 141 Ok. 
154; Burns vy. Roxana Petroleum 
Corporation, 282 P. 606, 140 Okl. 57; 
Maney & Alley v. Fletcher, 282 P. 153, 
140 Okl. 54; McMurtry Bros. v. An- 
gelo, 281 P. 964, 139 Okl. 236; Mayes 
v. Kali-Inla Coal Co., 281 P. 949, 139 
Okl. 231; Huddleston vy. Common- 
wealth Mining Corporation, 281 P. 
269, 139 Okl. 79; Cavin v. Kay & 
Kiowa Oil Co, 281 P. 232, 139 Okl. 47; 
Dillon v. Spanhanks, 280 P. 1100, 139 
Okl. 32; Daniels v. Pope, 280 P. 823, 
138 Okl. 228; City of Pryor v. Cham- 
bers, 280 P. 585,:138 Okl. 118; Har- 
vey v. Texas Co., 277 P. 268, 136 Okl. 
244; Wilkerson y. Devonian Oil Co., 
275 P. 1058, 186 Okl. 18; Mead Bros. 
v. Watts, 273 P. 207, 185 Okl. 23; Sin- 
clair Pipe Line Co. v. State Industrial 
Commission, 272 P. 1030, 134 Okl. 300; 
Smith & McDonnald vy. State Indus- 
trial Commission, 271 P. 142, 133 Ok1. 
77; Steffens Ice Cream Co. v. Jarvis, 
270 P. 1103, 132 Okl. 300; Svoboda v. 
Brooking, 270 P. by dai 132 Okl. 290; 
Warren City Tank & Boiler Co. v. Mil- 
ham, 270 P. 85, 132 Okl. 244; Har- 
rington. v. State Industrial Commis- 
sion, ‘269 P. 312, 131 Okl.. 3033 -W. R. 
Pickering. Lumber Co. v. Tincup, 269 
P. 262, 132 Okl. 241; Thrash vy. Graver 
Corporation, 268 P. 718, 131 Okl. 260; 
Welch v. Morris & Co., 268 P. 198, 
131 Okl. 158;. Simpson Fell Oil Co. v. 
Tucker, 267 P. 241, 130 Okl. 265; Coul- 
ter v. Continental Oil Co., 266 P. 463, 
130 Okl. 199; ° Employers’ Casualty 
COoseve McQuilliam, 265 P. 644, 130 Okl. 
116; Perez v.”Globe Ins. Co., 265 P. 
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114, 130 Okl. 45; Bilharz Mining Co. 
'v. State Industrial Commission, 264 P. 
622, 129 Okl. 271; Gilliam v. Mid-Con- 
tinent Petroleum Corporation, 263 P. 
1085, 129 Okl. 133; Oxford v. Texas 
'Co., 263 P. 451, 129 Okl. 81; Oklahoma- 
- Arkansas Telephone Co. v. Fries, 262 
P. 1062, 128 Okl. 295; Summers v. 
Bendelari, 262 P. 648, 128 Okl. 243; 
Stringtown Crushed Rock Co. v. State 
Industrial Commission, 261 P. 973, 128 
Okl. 188; Osage Coal Co. v. State In- 
dustrial Commission, 261 P. 933, 128 
Okl. 191; Comar Oil Co. v. Sibley, 261 
P. 926, 128 Okl. 156; Ryan v. State In- 
dustrial Commission, 261 P. 181, 128 


Okl. 25; Amerada Petroleum Co. v. 
Williams, 259 BP. 853, 127 Okl. (58; 
Davison y. Wilson & Co., 259 P. 639, 


127 Okl. 45; Davison y. Wilson & Co., 
959 P. 638, 127 Okl. 52; . Liddell, v. 
State Industrial Commission, 259 P. 
265, 126 Okl. 235; Whitfield v. Cana- 
dian Valley Utilities Co., 259 P. .229, 
126 Okl. 289; Tucker v. Wilson & Co., 
258 P. 905, 126 Okl. 122; Transcon- 
tinental Oil Co. v. Eoff, 258 P. 743, 
126 Okl. 91; Arrow Gasoline Co. v. 
Holloway, 254 P. 98, 122 Okl. 257; 
Glasgow v. State Industrial Commis- 
sion, 250 P. 138, 120 Okl. 37; Flowers 
v. Hill, 249 P. 704, 119 Okl. 275; Cour- 
‘son v. Consolidated Fuel Co., 249 P. 
155, 121 Okl. 170; Smith v. Parkers- 
burg Rig & Reel Co., 246 P. 432, 117 
Oki. 283; Wilson v. Mid-Co. Petro- 
leum Co., 243 P. 520, 116 Oki. .115; 
Van Fleet v. State Industrial Com- 
mission, 242 P. 1042, 116 Okl. 20; 
Thomas v. Ford Motor Co., 242 P. 765, 
‘114 Okl. 8; City of Kingfisher v. State 
Industrial Commission of Oklahoma, 
242 P. 217, 115 Okl. 173; Fitzsimmons 
v. State Industrial,Commission, 241 P. 
174, 113 Okl. 280; St. Louis Mining & 
Smelting Co. y. State Industrial Com- 
mission, 241 P. 170, 113 Okl. 179; 
‘Teague v. State Industrial Commis- 
sion, 240 P. 1053, 112 Okl. 292; Hidden 
Treasurer Coal Co. v. Urist, 240 P. 
640, 112 Okt. 245; Fitzsimmons v. 
State Industrial GCommisston, 236 P. 
616, 108 Ok]. 276; Lucky-Kidé Mining 
Com v. State Industrial Commission, 
236 P. 600, 110 Ok]. 27; Cameron Coal 
COALS Collopy, 223) PY 1100, 102 ‘OKI. 
‘207; Uhrina v. Rock Island Coal Min- 
ing Co., 227 P. 841, 100 Okl. 130; Little 
Fay Oil Co. v. Killian, 217 P. 379, 90 
Okl. 267; Little Fay Oil Co. v. Stan- 
ley, 217 P. 377, 90 Okl. 265; Staley- 
Patrick Drilling Co. v. State Indus- 
trial Commission, 212 P. 1006, 88 Okl. 
260; Hartford Accident & Indemnity 
Co. v. State Industrial Commission, 
209 P. 775, 87 Okl. 180; Superior 
Smokeless Coal & Mining Co. v. 
‘Bishop, 205 P. 497, 85 Okl. 204; Cam- 
eron Coal Co. v. Dunn, 205 P. 503, 85 
Okl. .219; Consolidated Fuel Co. v. 
State Industrial Commission, 205 P. 
170, 85 Okl. 112; Markham 'v. State 
PARE seg Commission, 205 P. 168, 85 
Okl1. 


Utah.—Moray v. Industrial Com- 
mission of Utah, 213 P..797, 61 Utah 
409; Pinyon Queen Mining Co. v. In- 
dustrial Commission of Utah, 204 P. 
323, 59 Utah 402; Amalgamated Sugar 
Co. \v. Industrial.Commission of Utah, 
189 P. 69, 56 Utah 80. 


{a] Other statements.—(1) Where 
there is some evidence, the findings of 
fact are conclusive (Obrecht-Lynch 
Corporation v. Clark, 30 F.(2d) 144; 
Owl Drug Co. v. Industrial Accident 
Commission of California, 234 P. 921, 
71 Cal.App. 303; Walsh v. .F. ; 
Woolworth Co., 167 N.Y.S. 394, 180 
App.Div. 120; Sullivan v. Preston, 
163 N.Y.S. 692, 177 App.Div. 110; 
Plass v. Central New England R. Co., 
155 N.Y.S. 854, 169 App.Div. 826 [rev 
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on other grounds 117 N.E. 952, 221 
N.Y. 472]; Kingsley v. Donovan, 155 
N.Y.S. “801, 169 App.Div. 828; Gold- 
stein v. Centre Iron Works, 153 N.Y. 
S. 224, 167 App.Div. 526; Dolese Bros. 
Co, v. Bryant, 22 P.(2d) 85, 163 Okl. 
295; Haynes Bros. Drilling Co. v. 
Coin, 22 P.(2d) 80, 163 Okl. 304; 
Moran Drilling Co. v. Rice, 21 P.(2d) 
774, 163 Okl. 165; Marlow v. Com- 
merce Mining & Royalty Co., 21 P. 
(Za) 746, 163 Okl. 198; Stough Tank 
Erecting Co. v. Van Brunt, 21 P.(2d) 
47, 163 Okl. 102; Stanolind Pipe Line 
Co. v. Hudson, 20 P.(2d) 1037, 163 Okl. 
73; Southwestern Bridge & Culvert 
Co. v. Sullenger, 20 P.(2d) 891, 163 
Okl. 68; Gypsy Oil Co. v. Roop, 299 
P. 444, 148 Okl. 104; Oklahoma Leader 
Co. v. Wells, 296 P. 751, 147 Okl. 294; 
Wadsworth Coal & Mining Co. v. Tid- 
well, 294 P. 1092, 147 Okl. 22; Fitz- 
simmons v. State Industrial Commis- 
sion, 250.P. 111, 120 Okl. 31;, Lucky- 
Kidd Mining Co. v. State Industrial 
Commission, 236 P. 600, 110 Okl. 27; 
Grace v. Vaught, 235 P. 590, 108 Okl 
187; Aetna Life Ins. Co. v. State In- 
dustrial Commission, 234 P. 765, 109 
Okl. 65; Integrity Mut. Casualty Co. 
v. Garrett, 229: P. 282, 100 Okl..185; 
Moore & Gleasonxw:* Taylor, 223 P. 
611, 97 Okl. 193; Hogan v. State In- 
dustrial Commission, 207 P. 303, 86 
Okl. 161; Associated Employers’ Re- 
ciprocal vy. State Industrial Commis- 
sion, 200 P. 862, 83 Okl. 73; Alexan- 
der v. Industrial Commission of Utah, 
213 P. 1078, 61 Utah 430; Milford Cop- 
per Co. of Utah v. Industrial Commis- 
sion, 210 P. 993, 61 Utah 37; Tintic 
Milling Co. v. Industrial Commission 
of Utah, 207 P. 1114, 60 Utah 251; 
Denver & R. G. W. R. Co. v. Industrial 
Commission of Utah, 206 P. 1103, 60 
Utah 95;. Geo. A. Lowe Co. v. Indus- 
trial Commission of Utah, 190 P. 934, 
56 Utah 519) (2) and not reviewable 
(Grace v. Vaught, 235 P. 590, 108 Okl. 
187). (3) A finding which is sup- 
ported by some evidence is final. 
Choctaw Portland Cement Co. 
Lamb, 189 P, 750, 79.Okl. 109. 


{b] Rule applied to particular 
findings: (1) As to dependency 
(Rhyner v. Hueber Bldg. Co., 156 N. 
Y.S. 903, 171 App.Div. 56; Hendricks 
v. Seeman Bros., 155 N.Y.S. 638, 170 
App.Div. 133); (2) that injuries arose 
out of and in the course of employ- 
ment (Kingsley v. Donovan, 155 N.Y. 
S. 801, 169 App.Div. 828); (3) as to 
amount of earnings (Fairchild v. 
Pennsylvania R, Co., 155 N.Y.S. 751, 
170 App.Div. 135); (4) that disability 
has not ceased (Goldstein v. Centre 
Iron Works, 153 N.Y.S. 224, 167 App. 
Div. 526); (5) and that there has 
been a change in condition so as to 
authorize a review of the award 
(Choctaw Portland Cement Co. v. 
Lamb, 189 P. 750, 79 Okl. 109). 


72. U.S.—Baltimore & O. R. Co. vy. 
Clark, 56 F.(2d) 212 [aff in part and 
rev in part 59 F.(2d) 595]; North- 
western Stevedoring Co. v. Marshall, 
41 F.(2d) 28; Obrecht-LynchH Corpo- 
ration vy. Clark, 30 F.(2d) 144. 


Cal.—Myers v. Industrial Accident 
Commission, 218 P..11, 191 Cal. 673; 
Singlaub v. Industrial Accident Com- 
mission of California, 262 P. 411, 87 
Cal.App. 324; W. S. Smith & Son v. 
Industrial Accident Commission, 236 
P. 962, 72 Cal.App. 240. 


Ky.—Harlan Wallins Coal Corpora- 
tion v. Knuckles, 10 S.W.(2d) 809, 226 
Ky. 204; B. F. Avery & Sons v. Car- 
ter, 266 S.W. 50, 205 Ky. 548. 


Mo.—tLeilich v. Chevrolet Motor Co., 
40 S.W.(2d) 601, 328 Mo. 112; Kiser 


Vv. 


L& Gas Co., 26 P.(2d) 406; 
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v. J. W. O'Connell Painting Co., (App.) 
60 S.W.(2d) 636; McCully v. Kelley- 
Dempsey Co., (App.) 57 S.W.(2d) 784; 
Harbour v. Gardner, (App.) 38 S.W. 
(2d) 295. 


Okl.—Maryland Casualty Co. v. Os- 
born, 26 P.(2d) 934; Parks v. Brown 
Bros., 26 P.(2d) 925; Consolidated Gas 
Utilities Co. v. Thomason, 26 P.(2d) 
923; Dunning Const. Co. v. Frank- 
lin, 26 P.(2d) 914; Greiffenstein v. 
State Industrial Commission, 26 P. 
(2a) 747; ity of Yale v. Jones, 26 P. 
(2d) 427; Oklahoma Ry. Co. v. Banks, 
26 P.(2d) 422; Willhoit v. Prairie Oil 
Humble Oil 
& Refining Co. v. Phelps, 26 P.(2d) 
207; Travelers’ Ing. Co. v. Chandler, 
25 P.(2d) 694; Oklahoma City v. 
Arnold, 25 P.(2d) 681; Kellogg v. Roe, 
25 P.(2d) 302; Sturm Drilling Co. v. 
Story, 24 P.(2d) 650; Ausbrook v. Em- 
pire Oil & Gas Refining Co., 24 P.(2d) 
646; Natural Gas Utilities Co. v. An- 
drews, 23 P.(2d) 697, 164 Okl. 267; 
Western Oil Corporation vy. Davis, 23 
P.(2d) 686; Odems v. King, 23 P.(2d) 
379; Anna Maude v. Statham, 23 P. 
(2d) 203, 164 Okl. 124; Thomas v. 
Martin, 23 P.(2d) 192, 164 Okl. 151; 
Independent Oil Well Cementing Co. 
Vv. Curtis)’ 22 P.(2d)- 1005164 Ok! “765 
Continental Oil Co. v. Wilkerson, 22 
P.(2d) 1004, 164 Okl. 62; Johnson & 
Kemnitz Drilling Co. v. Liggett, 22 P. 
(2d) 913, 164 Okl. 54; Mid-Kansas Oil 
& Gas Co. v. State Industrial Commis- 
sion, 22 P.(2d) 919; Junior & Sooner 
Oil & Gas Co. v. Pfalzgraf, 22 P.(2d) 
911, 164 Okl. 59; G. A. Nichols, Inc. 
v. Collier, 22 P.(2d) 389, 163 Okl. 193; 
Sheehan Pipe Line Co. v. Cruncleton, 
22 P.(2d) 112, 163 Okl. 205; New York 
Indemnity Co. v. Miller, 22 P.(2d) 107, 
163 Okl. 283; Dolese Bros. Co. v. 
Bryant,’ 22'°P) (2a). 85, 163) OKT 9295; 
Haynes Bros. Drilling Co. v. Coin, 22 
P.(2d) 80, 163 Okl. 304; Carl B. King 
Drilling Co. v. Farley, 22 P.(2d) 80, 
163 Okl. 304; Commonwealth Mining 
Co. v. Atterberry, 22 P.(2d) 78, 163 
Okl. 294; H. F. Wilcox Oil & Gas Co. 
v. Fleming, 22 P.(2d) 72, 163 Okl. 290; 
Williams Bros. v. Addison, 21 P.(2d) 
1047, 163 Okl. 264; Leavell Coal Co. 
v. Stamper, 21 P.(2d) 1046, 163 Okl. 
289; Moran Drilling Co. v. Rice, 21 P. 
(2d) 774, 163 Okl. 165; Adtna Life 
Ins. Co. v. Hennington, 21 P.(2d) 773, 
163 Okl. 198; Tulsa Boiler & Machin- 
ery Co. v. Simmons, 21 P.(2d) 759, 163 
Okl. 138; Glen L. Wigton Motor Co. v. 
Phillips, 21 Pid) "751, £63 Ok. 1605 
Tulsa Lead & Zine Co. v. Utton, 21 P. 
(2d) 748, 163 Okl. 192; Bryant v. 
Demo, 21 P.(2d) 747, 163 Okl. 195; 
Marlow v. Commerce Mining & Roy- 
alty Co., 21 P.(2d) 746, 163, Okl. 198; 
Rock Island Improvement Co. v. State 
Industrial Commission, 21 P.(2d) 741. 
163 Okl. 164; Wilson & Co., Inc., of 
Oklahoma v. Nealy, 21 P.(2d) 495, 163 
Okl. 158; Williams Bros. v. State In- 
dustrial Commission, 21 P.(2d) 487, 
163 Okl. 155; Stough Tank Erecting 
Coy vy. Van, Brunt,>21 Pld): 47, 163: 


Okl. 102; Victor Gasoline Co. v. 
Weatherman, 21 P.(2d) 35, 163 Okl. 
113; Wilson & Co. v. McGee, 21 P. 


(2d) 25, 163 Okl. 102; Taubman Sup- 
ply Co. v. Nance, 21 P.(2d) 20, 163 Okl1. 
99; Maryland Casualty Co. v. Rose, 
20 P.(2d) 1046, 163 Okl. 70; White- 
hurst v. Auterson, 20 P.(2d) 1035, 163 
Okl. 75; Soars & Lovelace v. Craig, 
20 P.(2d) 888, 1638 ©kl. 67; Gulf Pipe 
Line Co. of Oklahoma v. Keener, 20 P. 
(2d) 170, 162 Okl. 281; Industrial 
Track Const. Co. v. Colthrop, 19 P. 
(2d) 1084, 162 Okl. 274; Chickasha 
Cotton Oil Co. v. Cagle, 19 P.(2d) 1076, 
162 Okl. 303; Skelly Oil Co. v. Skin- 
ner, 19. P.(2d) 548, 162 Okl. 150; 
Comar Oil Co. v. Allen, 19 P.(2d) 365, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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162 Okl. 103; Victor Gasoline Co. v. 
Harris, 19 Pi(2a) 165, 162 Okl. 64; 
Oklahoma Brass & Iron Works v. 
Menefee, 19 P.(2d) 149, 162 Okl. 74; 
Reiter-Foster Oil Co. v. Broderson, 19 
P.(2d) 142, 162 Okl. 73; Bybee Const. 
Co. v. Bybee, 19 P.(2d) 141, 162 Okl. 
88; Oklahoma Pipe Line Co. v. Put- 
nam, 18 P.(2d) 1095, 162, Okl. 52; 
Choctaw Cotton Oil Co. v. Boyd, 18 
P.(2d) 859, 162 Okl. 15; Schoenfield 
& Hunter Drilling Co. v. Combs, 17 
P.(2d) 978, 161 Okl. 204; Noble Drill- 
ing Co. v. Link, 17 P.(2d) 971, 161 Okl. 
238; Quapaw Min. Corporation Vv. 
Green, 17 P.(2d) 485, 161 Okl. 67; Mc- 
Arthur Oil Co. v. Brock, 17 P.(2d) 
686, 161 Okl. 244; Magnolia Petroleum 
Co. v. Brown, 17 P.(2d) 465, 161 Okl. 
151; Interstate Window Glass Co. v. 
Kitchens, 17 P.(2d) 462, 161 Okl. 151; 
Magnolia Petroleum Co. v. Inman, 17 
P.(2d) 456, 161 Okl. 199; Douthitt v. 
State Industrial Commission, 17 P. 
(2d) 434, 161 Okl. 79; Magnolia Petro- 
leum Co. v. Porterfield, 17 P.(2d) 418, 
161° Okl. 199; Board of Com’rs of 
Marshall County v. Lacy, 17 P.(2da) 
398, 161 Okl. 138; Anderson-Prichard 
Qil Co. v. Smith, 16 P.(2d) 1075, 161 
Okl. 40; Texas Co. v. Combs, 16 P. 
(2d) 1065, 161 Okl. 30; F. A. Gillespie 
& Sons Co. v. Johnson, 16 P.(2d)_ 870, 
160 Okl. 222; Kenyon v. Cunningham, 
16 P.(2d) 867, 160 Okl. 229; Magnolia 
Petroleum Co. v. Armstrong, 16 P.(2d) 
857, 160 Okl. 199: Pierce Petroleum 
Corporation v. Coffman, 16 P.(2d) 561, 
160 Okl. 175; American Tank & Equip- 
ment Corporation v. Templeton, 16 P. 
(2d) 255, 160 Okl. 88; Raymond Con- 
crete Pile Co. v. Francis, 16 P.(2d) 235, 
160 Okl. 130; Union Const. Co. v. Hor- 
ney, 16 P.(2c) 233, 160 Okl. 157; Mag- 
nolia Petroleum Co. v. Wall, 16 P.(2d) 
91; 160 Okl. 125;° Pierce «Coal ‘Co. v. 
Langford. 16 P.(2d) 90, 160 Okl. 281; 
Mead v. Thurman, 16 P.(2d) 78, 160 
Okl. 115; Cabot Carbon Co. v. State 
Industrial Commission, 15 P.(2d) 813, 
159 Okl. 303; Patterson Steel Co. v. 
Turnham, 15 P.(2d) 571, 160 Okl. (98; 
Rushing v. Carter Oil Co., 15 P.(2d) 
571, 160 Okl. 97; Southern Drilling Co. 
v. Walters, 15 P.(2d) 566, 160 Okl. 60; 
Fairmont Creamery v. Lowe, 15 P. 
(2d) 133, 160 Okl. 32; State Highway 
Commission v. Alexander, 15 P.(2d) 
52, 159 Okl. 238; Ponca Salvage Iron 
& Metal Co. v. Watts, 15 P.(2d) 34, 
160 Okl. 1; Oil State Supply Co. v. 
Rothman, 15 P.(2d) 33, 159 Okl. 253; 
Brown v. English, 15 P.(2d) 17, 159 
Okl. 208; Associated Indemnity Cor- 
poration v. Landers, 14 P.(2d) 950, 159 
Okl. 190; Spurrier Lumber Co. v. 
Cook, 14 P.(2d) 686, 159 Okl. 186; 
Estes Battery & Electric Service v. 
‘Birch, 14 P.(2d): 410, 159 Okl..’ 75; 
Morgan Gin Co. v. Dufran, 14 P.(2d) 
384, 159 Okl. 74; Republic Supply Co. 
v. Davis, 14 P.(2d) 222, 159 Okl. 21; 
Eason Oil Co. v. Runyan, 13 P.(2d) 
118, 158 Okl. 241; Skelly Oil Co. v. 
Goodwin, 13 P.(2d) 135, 158 Okl. 288; 
Associated Indemnity Corporation v. 
Holton, 13 P.(2d) 130, 158 Okl. 207; 
Mabee, Inc. v. Seaberry, 12 P.(2d) 912, 
158 Okl. 166; Hubbard Drilling Co. 
v. Moore, 12 P.(2d) 897, 158 Okl. 130; 
Gypsy Oil Co. v. Jackson, 12 P.(2d) 
694, 158 Okl. 139; Oklahoma Natural 
Gas Corporation v. McGough, 12 P. 
(2d) 681, 158 Okl. 1388; Choctaw Lum- 
ber Co. v. Merchant, 12 P.(2d) 534, 158 
Okl. 26; Sterling Mining Co. v. Em- 
berty, 12 P.(2d) 522, 158 OklI.. 54; 
Prairie Pipe Line Co. v. Hyde, 12 P. 
(2a) 5203) 158 OK (5532). .D.. “Allen 
Boiler & Welding Works v. Long- 
streth, 12 P.(2d) 500, 158 Okl. 50; 
Amerada Petroleum Corporation v. 
Recse sles EZ) 19800 158, ORL. Ts 
Planters’ Gin Co. v. McCurley, 12 P. 
(2d) 173, 157 Okl. 273; Anderson- 
Prichard Oil Corporation vy. Terry, 11 
P.(2d) 510, 157 Okl. 161; Forrest EH. 
Gilmore Co. v. Shipley, 11 P.(2d) 474, 
157 Okl. 148; Coline Oil Co. v. Jones, 
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11 P.(2d) 4638, 157 Okl. 256; Wilson 
& Co., Inc. v. Kennedy, 11 P.(2d) 187, 
157 Okl. 1389; Blauner & Hartley v. 


Edwards, 11 P.(2d) 162, 157 Okl. 150; 
Federal Mining & Smelting Co. v. 
Owens, 10 P.(2d) 688, 156 Okl. 241; 
Cannady v. Balch, 10 P.(2d) 427, 156 
Okl. 222; Noel v. Cottrell, 10 P.(2d) 
254, 156 Okl. 161; Brooks & Dahlgren 
v. Dollar, 9 P.(2d) 926, 156 Okl. 155; 
Patrick & Tillman Drilling Co. v. 
Gentry, 9 P.(2d) 921, 156 Okl. 142; 
Vaughn & Rush v. Stump, 9 P.(2d) 
764, 156 Okl. 125; Geis Price Grain 
Co. v. Bailey, 9 P.(2d) 424, 155 Okl. 
302; Gooldy v. Lawson, 9 P.(2d) 22, 
155 Okl. 259; Higginbotham v. Okla- 
homa Portland Cement Co., 9 P.(2d) 
1b, LOS NOkIA 264s Ada BnickiCo.yv. 
Robinson, 9 P.(2d) 1, 155 Okl. 267; 
Sinclair Oil & Gas Co. v. Campbell, 
8 P.(2d) 1102, 155 Okl. 280; Phillips 
Petroleum Co. v. Ashcraft, 8 P.(2d) 
758, 155 Okl. 201; Dolese Bros, Co. v. 
Roberts, 8 P.(2d) 756, 155 Okl. 198; 
Quality Ice Cream Co. v. Jones, 8 P. 
(2d) 751, 155 Okl. 197; Texas Empire 
Pipe Line Co. v. Christy, 8 P.(2d) 730, 
155 Okl. 193; Forrest E. Gilmore Co. 
v. Booth, -8-P.(2d) 717, 155 Okl. 195; 
Coline Oil Co. v. Winters, 8 P.(2d) 675, 
155 Okl. 217; Magnolia Petroleum Co. 
v. Spoon, 8 P.(2d) 61, 155 -Okl., 125; 
Pure Oil Co. v. Phillips, 8 P.(2d) 55, 
155 Okl. 114; Langley v. Magnolia 
Petroleum Co:, 7 P.(2a) 679, 154 Okl. 
274; Campbell & Parker v. Lafette, 7 
P.(2d) 678, 155 Okl. 51; B. & B. Ma- 
chine Works v. Charboneau, 7 P.(2d) 
675, 154 Okl. 272; Coal Creek Coal 
Co. v. Danley, 7 P.(2d) 470, 154 Okl. 
237: G. A. Nichols, Inc. v. Bailey, 7 
P.(2d) 468, 154 Okl. 214; United Ren- 
dering Co. v. Lewis, 7 P.(2d) 149, 154 
Okl. 153; Patrick & Tillman Drilling 
Co. v. Davis, 7 P.(2d) 146, 154 Okl. 
216; Loffland Bros. v. Morgan, 5 P. 
(2d) 1067, 153 Okl. 295; Bartlett Gaso- 
line Co. v. Hicks, 5 P.(2d) 762, 153 Okl. 
299; Federal Mining & Smelting Co. 
v. Pierce, 5 P.(2d) 859,158 Okl. 156; 
Union Compress & Warehouse Co. v. 
Evans, 5 P.(2d) 155, 153° Okl. 100; 
American Tank Co. v. State Industrial 


Commission, 5 P.(2d) 137, 153 Okl. 
117; Pine v. Nowlin, 5 P.(2d) 118, 
1538 Okl. 111; Olson Drilling Co. v. 


Goodwin, 4 P.(2d) 1056, 153 Okl. 56; 
M. T. Smith & Sons Drilling Co. v. 
lark, 45 P\(20) L025: 1530 Ok ol: 
Hyde Const. Co. v. O’Kelley, 4 P.(2d) 
759, 153 Okl. 26; Manahan Drilling 
Co. v. Bazzel, 4 P.(2d) 745, 153 Okl. 23; 
Turner v. Earl W. Baker & Co., 4 P. 
(2d) 739, 153 Okl. 28; Tidal Oil Co. v. 
Bolton, 4 P.(2d) 736, 153 Okl. 20; O. 
M. Bilharz Mining Co. v. Clark, 4 P. 
(2d) 729, 153 Okl. 31; Indian Territory 
Illuminating Oil Co. v. Gore, 4 P.(2d) 
690, 152 Okl. 269; Ellis & Lewis v. 
Lane, 4 P.(2d) 104, 152 Okl. 273; Velie 
Mines Corporation v. Harpool, 4 P. 
(2d) 106, 152 Okl. 275; Black, Sivalls 
& Bryson v. Newell, 4 P.(2d) 102, 152 
Okl. 278; Hazel Atlas Glass Co. v. 
Pendergrass, 4 P.(2d) 96, 152 Okl. 271; 
Superior Smokeless Coal & Mining Co. 
v. Uhrena, 4 P.(2d) 89, 152 Okl. 275; 
Century Indemnity Co. v. Chamber- 
lain, 4 P.(2d) 79, 152 Okl. 158; Par- 
son-Gibson Buick Corporation v. Fox, 
4 P.(2d) 38, 152 Okl. 196; Atlantic 
Oil Producing Co. v. Malone, 3: P.(2d) 
874, 152 Okl. 68; Loffland Bros. Co. 
v. Velvin, 3 P.(2d) 855, 152 Okl. 83; 
Amerada Petroleum Corporation v. 
Cook, 3 P.(2d) 667, 152 Okl. 98; Loff- 
land Bros. Co. v. Bonner, 3 P.(2d) 660, 
152 Okl. 50; J. HE. Mabee,.Ine. v. 
Reynolds, 3 P.(2d) 445, 151 Okl.. 226; 
Prairie Oil & Gas Co. v. Melton, 3 P. 
(2d) 229, 153 Okl. 114; Eagle-Picher 
Mining & Smelting Co. v. Davis, 3 P. 
(2d) 183, 151 Okl. 214; Raymond Con- 
crete Pile Co. v. Francis, 3 P.(2d) 181, 
151 Okl. 211; Continental Oil Co. v. 
Hall, 3 P.(2d) 180, 151 Okl. 212; Han- 
kins Bros. v. Fritts, 2 P.(2d) 957, 151 
Okl. 106; Ellis & Lewis Co. v. Hohi- 
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mer, 2 P.(2d) 948, 151 Okl. 114; In- 
dian Territory Illuminating Oil Co. 
v. Whitten, 1 P.(2d) 756, 150 Okl. 803; 
Indian Territory Illuminating Oil Co. 
v. Bates, 1_P.(2d) 750, 151 Okl. 38; 
Cudgel v. State Industrial Commis- 
sion, 1 P.(2d) 748, 151 Okl. 44; City 
of Guthrie v. Standley, 1 P.(2d) 678, 
151 Okl. 72; Kirsch v. Benham, 1 P. 
(2d) 652, 151 Okl. 1; Wise-Buchanan 
Coal Co. v. Risco, 1 P.(2d) 411, 150 
Okl. 190; Indian Territory Illuminat- 
ing Co. v. Elmore, 1 P.(2d) 150, 150 
Okl. 164; John E. Mabee, Inc. v. Her- 
ring, 1 P.(2d) 149,-150 Okl: 165; Lo- 
bert & Klein v. Whitten, 300 P. 636, 
150 Okl. 72; United Brick & Tile Co. 
v. Huffman, 300 P. 626, 150 Okl. 9; 
B. B. & Waite Drilling Co. v. Row- 
land,..30.0 -B.) 301,1149| Okl> 2073) Mo 7A. 
Swatek & Co. v. Williams, 299 P. 448, 
150 Okl. 85; Gypsy Oil Co. v. Roop, 
299 P. 444, 148 Okl. 104; Southland 
Cotton Oil Co. v. Renshaw, 299 P. 425, 
148 Okl. 107; Neifeh v. Lackey, 299 
P, 423, 149 Okl. 93;. Texas Pacific 
Coal & Oil Co. v. Fisher, 299 P. 219, 
149 Okl. 102; Eagle-Picher Lead Co. 
v. Powell, 299 P. 142, 149 Okl. 1; Mag- 
nolia Petroleum Co. v. Snapp, 299 P. 
137, 149 Okl. 51; Oklahoma City v. 
State Industrial Commission, 298 P. 
577, 147 OK1. 261, 303; Oklahoma Co. v. 
State Industrial Commission, 298 P. 
296, 148 Okl. 215; Wilson & Co. v. 
State Industrial Commission, 298 P. 
271, 148 Okl. 206; Texas Pacific Coal 
& Oil Co. v. Morrison, 298 P. 270. 148 
Okl. 205; Loffland Bros. Co. v. State 
Industrial Commission, 298 P. 259, 148 
Okl. 190; State Fuel Supply Co. v. 
State Industrial Commission, 298 P. 
258, 148 Okl. 193; Superior Smoke- 
less Coal & Mining Co. v. Shamblin, 
298 P. 247, 148 Okl. 193; Century In- 
demnity Co. v. Trammell, 298 P. 246, 
148 Okl. 194; Atlantic Oil Producing 
Co. v. Houston, 298 P. 245, 148 OkI. 
197; Gulf Pipe Line Co. v. Hunt, 297 
P. 266, 148 Okl. 65; Warner & Cald- 
well Oil Co. v. State Industrial _ Com- 
mission, 297 P. 254, 148 Okl. 193; 
Federal Mining & Smelting Co. v. 
Montgomery, 297 P. 240, 148 Okl. 145; 
Earl W. Baker & Co. v. Holcomb, 296 
P. 971, 148 Okl. 23; Atlas Coal Co. v. 
Corrigan, 296 P. 963, 148 Okl. 36; 
Tibbs-Dorsey Mfg. Co. v. State Indus- 
trial Commission, 296 P. 490, 147 Okl. 
232; Natural Gas Corporation  v. 
Smith, 296 P. 454, 147 Okl. 221; Indian 
Territory Illuminating Oil Co. v. 
Crow, 296 P. 451, 147 Okl. 229; Crom- 
well Franklin Oil Co. v. Cox, 296 P. 
446, 147 Okl. 226; Employers’ Liabil- 
ity Assur. Corporation v. Grant, 296 P. 
389, 147 Okl. 177; Cary v. State Indus- 
trial Commission, 296 P. 385, 147 Okl. 
162; Pickering Lumber Co. v. Camp- 
bell, 295 P. 596, 147 Okl. 158; Consoli- 
dated Lead & Zine Co. v. State Indus- 
trial Commission, 295 P. 210, 147 Okl. 
83, 73 A.L.R. 1298; Wadsworth Coal 
& Mining Co. v. Tidwell, 294 P. 1092, 
147 Okl. 22; Marland Production Co. 
v. Hogan, 294 P. 115, 146 Okl. 220: 
Prairie Pipe Line-Co. v. Dodd, 293 P. 
1104, 146 Okl. 140; Schoenfield & Hun- 
ter Drilling Co. v. Harl, 293 P. 1101, 
146 Okl. 206; Haynes Drilling Co. v. 
Pratt, 293 P. 1100, 146 Okl. 159; U.S. 
Gypsum Co. v. McMichael, 293 P. 773, 
146 Okl. 74; Sherman Machine & Iron 
Works v. State Industrial Commis- 
sion, 293 P. 244, 146 Okl. 56; Fox 
Rig & Lumber Co. v. Friar, 293 P. 
230, 146 Okl. 37; Motor Equipment 
Co. v. Stephens, 292 P. 63, 145 Okl. 
156; Blauner & Hartley v. Edwards, 
291 P. 551,:145 Okl. 83; Northwestern 
Refining Co. v. State Industrial Com- 
mission, 291 P. 533, 145 Okl. 72; J. B. 
Barnes Drilling Co. v. West, 291 P. 
531, 145 Okl. 65; Shell Pipe Line Co. 
v. Camper, 287 P. 1009, 143 Okl. 94; 
Richards v. State Industrial Commis- 
sion, 287 P. 69, 148 Okl. 39; Acme Coal 
& Mining Co. v. Briggs, 286 P. 768, 
142 Okl. 285; Murphy v. Velie Mines 
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conflicting,7® controverted,** eredible,*® disputed,’® 


Corporation, 284 P. 647, 141 Okl. 204; 
Nash Finch Co. v. Harned, 284 P. 833, 
141 Okl. 187; Chilton v. State Indus- 
trial Commission, 284 P. 293, 141 Okl. 
154; Burns v. Roxana Petroleum Cor- 
poration, 282 P. 606, 140 Okl. 57; 
Maney & Alley v. Fletcher, 282 P. 153, 
140 Okl. 54; Berger v. Reynolds, 282 
P. 143, 189 Okl. 168; McMurtry Bros. 
v. Angelo, 281 P. 964, 139 Okl. 286; 
Mayes v. Kali-Inla Coal Co., 281 P. 
949, 139 Okl. 231; Cavin v. Kay & 
Kiowa Oil Co., 281 P. 232, 139 Okl. 47; 
Dillon v. Spanhanks, 280 P. 1100, 139 
Okl. 32; Daniels v. Pope, 280 P. 823, 
138 Okl. 228; City of Pryor v. Chamb- 
ers, 280 P. 585, 138 Okl. 118; Cameo- 
Blackstone Coal Co. v. Hardy, 277_P. 
937, 136 Okl. 287; Wilkerson v. De- 
vonian Oil Co., 275 P. 1053, 136 Okl. 
18; Mead Bros. v. Watts, 273 P. 207, 
135 Okl. 23; Gilliland Oil Co. v. State 
Industrial Commission, 273 P. 208, 135 
Okl. 21; Sinclair Pipe Line Co. v. State 
Industrial Commission, 272 P. 1030, 
134 Okl. 300; Smith & McDonnald v. 
State Industrial Commission, 271 P. 
142, 133 Okl. 77; Steffens Ice Cream 
Co. v. Jarvis, 270 P. 1103, 132 Okl. 300; 
Svoboda v. Brooking, 270 P. 575, 132 
Okl. 290; Harrington v. State Indus- 
trial Commission, 269 P. 312, 131 Okl. 
303; Thrash v. Graver Corporation, 
268 P. 718, 131 Okl. 260; Welch v. 
Morris & Co., 268 P. 198, 181 Okl. 158; 
Simpson Fell Oil Co. v. Tucker, 267 
P.'241, 130 Okl. 265; Coulter v. Con- 
tinental Oil Co., 266 P. 463, 180 Okl. 
199; Employers’ Casualty Co. v. Mc- 
Quilliam, 265 P. 644, 130 Okl. 116; 
Perez v. Globe Ins. Co., 265 P. 114, 130 
Okl. 45; Gilliam v. Mid-Continent 
Petroleum Corporation, 263 P. 1085, 
129 Okl. 133; Oxford v. Texas Co., 
263 P. 451, 129 Okl. 81; Oklahoma- 
Arkansas Telephone Co. v. Fries, 262 
F. 1062, 128 Okl. 295; Summers v. 
Bendelari, 262 P. 648,.128 Okl. 243; 
Osage Coal Co. v. State Industrial 
Commission, 261 P. 933, 128 Okl. 191; 
Stringtown Crushed Rock Co. v. State 
Industrial Commission, 261 P. 973, 128 


Okl. 188; Comar Oil Co. v. Sibley, 261° 


P. 926, 128 Okl. 156; Amerada Petro- 
Jeum Co. v. Williams, 259 P. 853, 127 
Okl. 58: Davison v. Wilson & Co., 259 
P. 639, 127.Okl. 45; Davison v. Wilson 
& Co., 259 P. 638, 127 Okl. 52; Liddell 
v. State Industrial Commission, 259 P. 
265, 126 Okl. 235; .. Whitfield v. 
Canadian Valley Utilities Co., 259 P. 
229, 126 Okl. 289; Tucker v. Wilson & 
Co., 258 P. 905, 126 Okl. 122; Trans- 
continental Oil Co. v. Eoff, 258 P. 743, 
126 Oki. 91; Arrow Gasoline Co. v. 
Holloway, 254 P. 98, 122 Okl. 257; 
Glasgow v. State Industrial Commis- 
sion, 250 P. 138, 120 Okl. 37; Fitzsim- 
mons v. State Industrial Commission, 
950 P. 111, 120 Okl.-31; Thomas v. 
Ford Motor Co., 242 P. 765, 114 Okl. 
8; City of Kingfisher v. State Indus- 
trial Commission of Oklahoma, 242 P. 
217,115 Okl.’ 173; Fitzsimmons v. 
State. Industrial Commission, 241 P. 
174, 113 Okl. 230; St. Louis Mining & 
Smelting Co. v. State Industrial Com- 
mission, 241 P. 170, 113 Okl. 179; Fitz- 
simmons v. State Industrial Commis- 
sion, 236 P. 616, 108 Okl. 276; Scruggs 
Bros. & Bill Garage Co. v. State In- 
dustrial Commission, 221° P. 470, 94 
Okl. 167; McAlester Colliery Co. v. 
State Industrial Commission, 204 P. 
630, 85 Okl. 66. : 


Utah.—Vecchio yv. Industrial Com- 
mission, (Utah) 22 P.(2d) 212; Los 
Angeles & S. L. R. Co. v. Industrial 
Commission of Utah, 289 P. 114, 76 
Utah 239; Campbell v. Eagle & Blue 
Bell Mining Co., 231 P. 620, 64 Utah 
430; Hartford Accident & Indemnity 
Go. v. Industrial Commission of Utah, 


228 P. 753, 64 Utah 176; Alexander v. 
Industrial Commission of Utah, 213 
P. 1078, 61 Utah 430; Moray v. Indus- 
trial Commission of Utah, 213 P. 797, 
61 Utah 409; Cudahy Packing Co. of 
Nebraska v. Brown, 210 P. 608, 61 
Utah 29. 


W.Va—Aniel v. State Compensa- 
tion Commissioner, 166 S.E, 366, 112 
W.Va. 645; Dowdy v. State Compen- 
sation Com’r, 164 S.H. 495, 112 W.Va. 
428; WVenilli v. State Compensation 
Com’r, 149 S.E. 612, 107 W.Va. 544; 
Lacy v. Compensation Com’r, 146 S. 
BH. 375,41 106) WiVa. .655;.| Heaton .v. 
Compensation Com’r, 146 S.H. 368, 
106 W.Va. 5638. 


[a] Admissibility of certain evi- 
dence need not be considered where 
the findings and award were support- 
ed by competent evidence. Ocean Ac- 
cident & Guarantee Corporation v. 
Solberg, 56 F.(2d) 607. 


73. Ariz.—Ezekiels v. City of Tuc- 
son, (Ariz.) 15 P.(2d) 253; Johnson 
v. T. B. Stewart Const. Co., 293 P. 
20, 37 Ariz. 250. 


Cal.—Murray v. Industrial Accident 
Commission, .14 R,(2d) 301, 216 Cal. 
340; Gale v. State Industrial Accident 
Commission, 294 P. 391, 211 Cal. 137; 
York Junction Transfer & Storage Co. 
v. Industrial Accident Commission of 
California, 261. P. 704, 202 Cal. 517; 
Standard Varnish Werks v. Industrial 
Accident Commission of California, 
239 P. 1067, 197 Cal. 143; Continental 
Casualty Co. v. Industrial Accident 
Commission of California, 234 P. 317, 
195 Cal. 533; Western Indemn. Co. v. 
Pillsbury; 159. P..- 221, 172Cal. 807; 
Southwestern Surety Ins. Co. v. Pills- 
bury, 158 P. 762, 172 Cal. 768; Taylor 
v. Industrial Accident ommission, 
(App.) 21 P.(2d) 619; Simonton v. 
State Industrial Accident Commis- 
sion, 5 P.(2d) 959, 119 Cal.App. 15; 
MacDonald v. Industrial Accident 
Commission, 1 P.(2d) 979, 213 Cal. 
156; Klumpp v. Industrial Aecident 
Commission, 291 P. 456, 107 Cal.App. 
733; Pacific Indemnity Co. v. Indus- 
trial Accident Commission, 288 P. 
129, 105 Cal.App. 535; Singer v. In- 
dustrial Accident Commission of 
State, 287 P. 567, 105 Cal.App. 9574; 
Ocean Accident & Guarantee Corpora- 
tion v. Industrial Accident. Commis- 
sion, 285 P. 707, 104 Cal.App. 34; Du- 
four v. Seymour, 280 P. 134, 100 Cal. 
App. 434; U. S. Fidelity & Guaranty 
Co. v. Industrial Accident Commis- 
sion, 272 P. 589, 95 Cal.App. 186; Com- 
mercial Casualty Ins. Co. v. Indus- 
trial Accident Commission, 266 P. 
988, 91 Cal.App. 304; Callahan v. In- 
dustrial Accident Commission of Cal- 
ifornia, 264 P. 286, 89 Cal.App. 16; 
Beronio v. Industrial Accident Com- 
mission, (App.) 260 P. 1104; U. S. 
Fidelity & Guaranty Co. v. Industrial 
Accident Commission, 258 P. 415, 84 
Cal.App. 554; North Elk Oil Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 254 P. 582, 81 Cal.App. 582; 
Saleneek v. Industrial Accident Com- 
mission, 247 P. 526, 77 Cal.App. 790; 
Landsrath v. Industrial Accident 
Commission of California, 247 P. 227, 
77 Cal.App. 509; Globe Indemnity Co, 
v. Industrial ‘Accident Commission, 
241 P. 405, 74 Cal.App. 615;. Gaidos 
v. Industrial Accident Commission of 
California, 236 P. 160, 71 Cal.App. 
749; Owl Drug Co. v. Industrial Ac- 
cident Commission of California, 234 
P. 921, 71 Cal.App. 303; Globe Cot- 
ton Oil Mills v. Industrial Accident 
Commission, 221 P. 658, 64 Cal.App. 
307; Rodriguez v. Industrial Accident 
Commission of California, 220 P. 1075, 


[§ 1268 


64 Cal.App. 141; Shell Co. of Cali- 
fornia v. Industrial Accident Com- 
mission, 172 P. 611, 36 Cal.App.. 463; 
McDonagh vy. Industrial Accident 
Commission of California, 166 P. 1024, 
34 Cal.App. 177; Richmond Dredging 
Co. v. Industrial Accident Commis- 
sion, 164 P. 407, 33 Cal.App. 97. 


Colo.—Industrial Commission. of 
Colorado vy. Co-operative Oil Co., 24 


P. (2d) :7538. 
~ 
Conn.—Senzamici Vv. Waterbury 


nese Col, 161A. 8607 1156 Conm 
46. 


Okl.—Oklahoma Pipe Line Co. v. 
Putnam, 18 P.(2d) 1095, 162 Okl: 52; 
Bilharz Mining . v. State Indus- 
ee Commission, 2264 P. 622, 129 Okl. 
Mila 


Utah.—Campbell v. Eagle & Blue 
Ba Mining Co., 231 P. 620, 64 Utah 


W.Va.—Stone Vv. Compensation 
Com’r, 146 S.E. 372, 106 W.Va. 572; 
Postlethwait v. State Compensation 
Com’r, 144 S.E. 717, 106 W.Va. 57. 


[a] That physicians disagreed 
does not justify setting aside award. 
Rothschild & Co. v. Marshall, 56 F. 
(2d) 415. 


[b] Sufficiency of conflict.—Evi- 
dence, to raise conflict precluding re- 
view of the industrial accident, com- 
mission’s finding, must present rea- 
sonable ground for difference of opin- 
ion. U.S. Fidelity & Guaranty Co. v. 
Industrial Accident Commission, 272 
P, 589, 95 Cal.App. .186. 


[c] Where record contains medi- 
cal testimony sufficient to sustain 
award, the appellate.court is not con- 
cerned with conflicting testimony be- 
fore the commission as to’the exact 
cause of infection resulting in em- 
ployee’s. illness. Royal Indemnity 
Co. v. Industrial Accident Commis- 
sion, 233 P. 381, 70 Cal.App. 435,. 


[dj] Where finding either way 
would be supported by evidence, the 
court cannot interfere. MacDonald 
v. Industrial Accident Commission, 1 
P.(2d) 979, 218 Cal. 156; Federal Mut. 
Liability Ins. Co. v. Industrial Acci- 
dent Commission of California, 265 
P. 858, 90 Cal.App. 357; .Standard 
Lumber Co. v. Industrial Accident 
Commission of California, 212 P.°720, 
60 Cal.App. 331; Richmond Dredging 
Co. v. Industrial Accident Commis- 
sion, 164 P.°407, 33 Cal.App. 97; Brok- 
meier v. Lamb, 212 N.W. 187, 170 
Minn. 143. : 


74 #j%M. A. Swatek & Co. v. ..Wil- 
liams, 299 P. 448, 150 Okl. 85; Cowan 
v. Watson, 296 P.. 974, 148 Okl. 14; 
City of Pawhuska v. Shelton, 235 P. 
213, 109 Okl. .208. 


75. Industrial Commission of Col- 
orado v. Johnson, 172 P. 422, 64 Colo. 
461; Rusch v. Louisville Water Goi, 
237 S.W. 389, 193 Ky. 698; Shaw’s ‘De- 
pendents vy. Fred C. Harms Piano Co., 
184 N.W. 204, 44 S:D. 346. } 


76. Ezekiels v. City of Tucson, 
(Ariz.) 15 P.(2d) 253; Jackson v. Gen- 
eral Metals Refining Co., (Mo.App.) 
43 S.W.(2d) 865; City. of : Yale. v. 
Jones, (Okl.) 26 P,(2d)_427;, Humble 
Oil & Refining C@.v. Phelps, (Ok1l.) 
26 P.(2d) 207; Travelers’ Ins. Co. .x. 
Chandler, (Okl.) 25 P.(2d) 694;. Har- 
ley v. Smith, 3 P.(2d) 666, 152 Ok. 
56; Blauner & Hartley v. Edwards, 
291 P. 551, 145 Okl. 83; U.S: Fidelity 
& Guaranty Co. v. State Industrial 
Commission, 240 P. 634, 112 Okl. 280; 
City of Pawhuska v. Shelton, 235 P. 
213, 109 Okl. 208; Federal. Mining -& 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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legal,?7 material,78 reasonable,7® relevant,®® substantial,*! evidence*? 


Smelting Go: v. Thomas, 225 P. 967, 
99 Okl.'24, 26 [quot Harper’s Work 
on the Law of Workmen’s Compensa- 
tion (2d ed) p 201]. 


77. Rugg v. Norwich Hospital 


Ass’n, 199 N.Y.S. 735, 205 App.Div. 
174. 
78. Campbell v. Eagle & Blue Bell 


Mining Co., 231 P. 620, 64 Utah 430. 


79. Todd Dry Docks v. Marshal, 49 
F.(2d) 621 [aff 61 F.(2d) 671]; Hin- 
derliter Tool Co. v. Snyder, 20 Pp. (2d) 
558, 163 Okl. 50; Trigg Drilling Co. v. 
Thomas, 15 P.(2d) 985, 160 Okl. 85; 
Indian Territory Illuminating Oil Co. 
v. Hendrixson, 13 P.(2d) 137, 158 Okl. 
176; Ponca City Board of Education 
v. Beasley, 11 P.(2d) 466, 157 Okl, 262; 
Oklahoma Natural Gas Corporation v. 
Baker, 298 P. 875, 148 Okl. 277; Shell 
Pipe Line Co. v. Camper, 287 P. 1009, 
143 Okl. 94; Cameron Coal Co, v. Col- 
lopy, 228 P, 1100, 102 Okl. 207. 


{a]. Beason for rule.—If the evi- 
dence is not reasonable, it could not 
be hela to support any judgment or 
finding. Cameron Coal Co. vy. wate es 
228 P. 1100, 102 Okl. 207. 


80. Harlan Wallins Coal Corpora-| 


tion v. Knuckles, 10 S.W.(2d) 809, 226 


Ky. 204. 


81. U.S.—Calabrese v. Locke, 56 
F.(2d) 458; Rothschild & Co. v. Mar- 
shall, 56 F.(2d) 415; Goble v. Clark, 
56 F.(2d) 170; Keyway Stevedoring 
Co. v. Clark, 43 F.(2d) 983; W. J. Mc- 
Cahan Sugar Refining & Molasses Co. 
v. Norton, 43 F.(2d) 505 [aff 34 F.(2d) 
499, and cert den 51 S.Ct. 212, 75 L.Ed. 
792, 282 U.S--899]; Wheeling Corru- 
gating Cory. McManigal, 41 ¥F.(2d) 
593. 


Ariz.—Young v. Hodgman & Mac- 
Vicar, 26 P.(2d) 355; Hartford Acci- 
dent & Indemnity Co. v. Industrial 
Commission of Arizona, 299 P. 1026, 
38 Ariz. 307; Blankenship v. Indus- 
trial Commission of Arizona, 267 P. 
263) °34 “Ariz, “2, 


Cal.—San Bernardino County v. 
State Industrial Accident Commis- 
sion, 20 P.(2d) 673, 217 Cal. 618;, Mur- 
ray v. Industrial Accident Commis- 
sion, 14 P.(2d) 301, 216 Cal.’ 340; 
Hartford Accident & Indemnity Co. v. 
Industrial Accident Commission of 
California, 262 P. 309, 202 Cal. 688, 58 
A.L.R.-1392; Standard Varnish Works 
v. Industrial Accident Commission of 
California, 239 P. 1067, 197 Cal. 143; 
Western Pac. R. Co. v. Industrial Ac- 
cident Commission of California, 224 
P. 754, 193 Cal. 413; Tartar v. Indus- 
trial Accident Commission of State of 
California; (218° Py .39,°191) 1Calv (7033 
Pruitt v. Industrial Accident Commis- 
sion of California, 209 P. 31, 189 Cal. 
459; General Accident, Fire & Life 
Assur. Corporation v. Industrial Ac- 
cident Commission, 200 P. 419, 186 
Cal. 653; Western Indemnity Co. v. 
Industrial Accident Commission, 190 
P. '27, 182 Cal.:709; Western Indemn. 
Co. v. Pillsbury, 159 P. 721, 172 Cal. 
807; Western Metal Supply Co. v. 
Pillsbury, (156 PP.) 490,°172 ‘Cal: 4075 
New York Indemnity Co. vy. Industrial 
Accident Commission, 14 P.(2d) 160, 
126 Cal.App. 37; Los Angeles County 
v. Industrial Accident Commission of 
California, 11-'P.(2d) 434,° 123 Cal. 
App. 12; Johannsen v. Industrial Ac- 
cident Commission, raspaly oi Eee) pie ki les 
Cal.App. 162; Danziger Vv. Industrial 
Accident Commission, 292 P. 525, 109 
Cal.App. 71; Dufour v. Seymour, 280 
P. 134, 100 Cal.App. 434; U.S. Fideli- 
ty & Guaranty Co. v. Industrial Acci- 
dent Commission, 272 P. 589, 95 Cal. 
App. 186; Employers’ Liability Assur. 
Corporation, Limited, of London, 
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of Utah, 204 P. 


England v. Industrial Accident Com- 
mission of California, 267 P. 922,.92 
Cal.App. 119; Commercial Casualty 
Ins.'Co. yv. Industrial Accident Com- 
mission, 266 P. 988, 91 Cal.App. 304; 
Clarke v. Industrial Accident Com- 
mission, 262 P. 471, 87 Cal.App. 766; 
Berman vy. Industrial Accident Com- 
mission of California,.238 P. 1052, 73 
Cal.App. 519. 


Colo.—Industrial Commission of 
Colorado y. Johnson, 172 P. 422, 64 
Colo. 461. 


Conn.—Chiulla de Luca v. Board of 
Park Com’rs of City of Hartford, 107 
A. 611, 94 Conn. 7. 


Ky.—B. F. Avery & Sons y. Carter, 
266 S.W. 50, 205 Ky. 548. 


Mo.—Leilich v. Chevrolet Motor 
Co., 40 S.W.(2d) 601, 328 Mo. 112; Ki- 
ser v. J. W. O’Connell Painting Co., 
(App.) 60 S.W.(2d) 636; Jackson v. 
General Metals Refining Co., (App.) 
43 S.W.(2d) 865; Harbour v. Gard- 
ner, (App.) 38 S.W.(2d) 295. 


N.Y.—Smith v. Benjamin B. Wright 
Co., 250 N.Y.S, 56, 232 App.Div. 343. 


S.D.—Shaw’s Dependents y. Fred 
a ee Piano Co., 184 N.W. 204, 44 


Utah.—Stanley v. Industrial Com- 
mission, 8 P.(2d) 770, 79 Utah 228; 
Los Angeles & S. L. R. Co. vy. Indus- 
trial Commission of Utah, 289 P. 114, 
76 Utah 239; Attna Life Ins. Co. v. 
Industrial Commission of Utah, 231 
P. 442, 64 Utah 415; Hartford Acci- 
dent & Indemnity Co. v. Industrial 
Commission of Utah, 228 P. 753, 64 
Utah 176; Alexander v. Industrial 
Commission of Utah, 213 P. 1078, 61 
Utah 430; Moray y. Industrial Com- 
mission of Utah, 213 P.. 797,61 Utah 
409; Milford Copper Co. of Utah v. 
Industrial Commission, 210 P. 993, 
61 Utah 387; Cudahy Packing Co. of 
Nebraska v. Brown, 210 P. 608; 61 
Utah 29; Tintic Milling Co. v. Indus- 
trial Commission of Utah, 207 P. 1114, 
60 Utah 251; Denver & R. G. W. R. 
Co. v. Industrial Commission of Utah, 


| 206 P. 1103, 60 Utah 95; Pinyon Queen 


Mining Co. v. Industrial Commission 
323, 59 Utah 402; Hei- 
selt Const. Co. v. Industrial Commis- 
sion of Utah, 197 P. 589, 58 Utah 59, 
15 A.L.R. 799; Doscolos v. Industrial 
Commission of Utah, 195 P. 638, 57 
Utah 486; Geo. A. Lowe Co. v. Indus- 
trial Commission of Utah, 190 P. 934, 
56 Utah 519; Amalgamated Sugar Co. 
v. Industrial Commission of Utah, 
189°P. 69356" Utah’ 80: 


82. U.S.—Bethlehem Shipbuilding 
Corporation v. Monahan, 57 F.(2d) 217 
[aff 62 F.(2d) 299]; Travelers’ Ins. 
Co. v. Locke, 56 F. (2d) 443; Booth v. 
Monahan, 56 F.(2d) 168; Kranski v. 
Atlantic Coast Shipping Co., 56 F.(2d) 
166; Pocahontas Fuel Co. v. Monahan, 
34 F. (2d) 549 [aff 41 F.(2d) 48]. 


Ariz.—Fred Harvey Co. v. Indus- 
trial Commission, 15 P.(2d) 949; Hol- 
loway v. Industrial Commission of 
Arizona, W201 Pe. yidon roan ARIZ: SS8us 
Netherton v. Lightning Delivery Co. 
258 P. 306, 32 Ariz. 350. 


Cal.—Carlson vy. 
dent Commission, 2 P.(2d) 151, 213 
Cal. 287 [cert den 52 S.Ct. 199, 284 
U.S. 681, 76 L.Ed. 575]; Ingram v. 
Department of Industrial Relations, 
Division of Industrial Accidents and 
Safety, 284 P. 212, 208 Cal. 633; Lon- 
don Guarantee & Accident Co. v. In- 
dustrial Accident Commission of Cali- 
fornia, 263 P. 196, 203 Cal. 12; Nation- 
al Engineering Corporation v. Indus- 
trial Accident Commission of Califor- 
nia, 225 P, 2, 193 Cal. 422; Market St. 
Ry. Co. v. Industrial Accident Com- 
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mission, 224 P. 95, 193 Cal. 178; Santa 
Vv. Industrial Accident Commission, 
165 P. 689, 175 Cal. 285; Sogov v. In- 
dustrial Accident Commission, 9 P. 
a), 592575122. Cat App. Ls. lant uv. 
State Industrial Accident Commis- 
sion, 6 P.(2d) 348, 119 Cal.App. 200; 
Brewer v. Industrial Accident Com- 
mission, 298 P. 82, 118 Cal.App. 434; 
Los Angeles County v. Industrial Ac- 
cident Commission, 293 P. 820, 109 
Cal.App. 724; Ledson_ v. Industrial 
Accident Commission, 287 P. 566, 105 
CakAppin o2os etl Fidelity & 
Guaranty Co. y. Industrial Accident 
Commission of California, 257-P. 895, 
84 Cal.App. 226; Coombs v. Industrial 
Accident Commission, 253 P. 976, 252 
P: 1069, .81.. Cal. App. 137;5-- Popst. v. 
Industrial Accident Commission, 192 
P. 296, 48 Cal.App. 597; Baston v. In- 
dustrial Accident Commission, 16% 2s 
288, 34 Cal.App. 321; Northern Red- 
wood Lumber Co. v. Industrial Acci- 
dent Commission, 166 P. 828, 34 Cal. 
App. 2; Kirkpatrick Vv. Industrial Ac- 
cident "Commission of California, 161 
P. 274, 31 Cal.App. 668. 


Del.—Miller vy. Diamond Ice & Coal 
Co., 111 A. 745, 31 Del. 140. See Lob- 
dell Car Wheel Co. v. Subielski, 125 
A. 462, 32 Del. 462 (dictum). 


Ga.—Southern Surety Co. v. Byck, 
148 S.E. 294, 39 Ga.App. 699 


Ky.—Vires v. Dawkins Log & Mill 
Co., 42 S.W.(2d) 721,; 240 Ky. 5503 
Darby Harlan Coal Co. v. Fee, 283 S. 
W. 438, 214 Ky. 470. =: 


Mo.—Jackson vy. General Metals 
Refining Co., (App.) 43 S.W.(2d). 865; 
Huelsmann vy. Stute & Co., (App.) 28 
S.W.(2d) 387; Stone v. Blackmer & 
Post Pipe Co., 27 S.W.(2d) 459, 224 
Mo.App. 319. 


N.J.—Collawn v. 25 North Harrison 
St. Corporation, 165 A. 91, 11 N.J.Misc. 
44 [aff 162 A. 115, 10 N.J.Mise. 946]. 


N.Y.—Wanda v. Jamestown Brew- 
ing Co., 180 N.Y.S. 694, 191 App.Div. 
i7; Abromowitz v. Hudson’ View 
Const. Co., 177 N.Y.S. 187, 188 App. 
Div. 356 [aff 126 N.E. 898, 228 N'Y: 
509]; Holmes y. Communipaw Steel 
Co., 174 N.Y.S. 772, 186 App.Div. 645; 
Benjamin v. Rosenberg Bros., 167 N. 
Y.S. 650, 180 App.Div. 234 [aff 119 
N.E. 10380, 223 N.Y. 569]; Van Keuren 
v. Dwight Divine & Sons, 165 N.Y.S. 
1049, 179 App.Div. 509; Lindquest, v. 
Holler, 164 N.Y.S. 906, 178 App.Div. 
317; Fowler v. Risedorph Bottling 

0., 161 N.Y.S. 535, 175 App.Div. 224; 
Hendricks y..Seeman Bros., 155 N.Y. 


S. 638, 170° App.Div. 133; - Carroll v. 
Knickerbocker Ice Co., 155 N.Y.S. 1, 
169 App.Div. 450 [rev on ‘other 


grounds 113 N.E. 507, 218 N.Y. 435]; 
Goldstein v. Centre Iron Works, 153 
N.Y.S. 224, 167 App.Div. 526, 


Okl.—Eagle-Picher Lead Co. v. 
Black, 22 P.(2d) 907, 164 Okl. 67; Gulf 
States Corporation vy. Liston, 22 P. 
(2d) 3876, 164 Okl. 36; Dolese Bros. 
Co. v. Bryant, 22 P.(2d) 85, 163 Okl. 
295; Devault & Deitrich v. Harris, 21 
P.(2d) 1048, 163 Okl. 262; Tidal Re- 
fining Co. v. Ballard, 21 P.(2d) 1054, 
163 Okl. 259; C. BH. Reynolds Drilling 
Co. v. Phillips, 22 P.(2d) 111, 163 OklI. 
170; Letts Box Mfg. Co. v. Rowan, 21 
P.(2d) 508, 163 Okl. 140; Singer Pipe 
& Supply Co. v. Houston, 21 P.(2d) 
33, 163 Okl. 111; Denver Producing 
& Refining Co. v. Phillips, 21 P.(2d) 
42, 163 Okl. 106; Cromwell-Franklin 
Oil Co. v. Rushing, 19 P.(2d) 358, 162 
Okl. 101; Schoenfield & Hunter v. Bur- 
den, 18 P.(2d) 860, 162 Okl. 18; Brooks 
& Dahlgren v. Branson, 16 P.(2d) 855, 
160 Okl. 224; Ranney-Wilson Rig 
Bldg. Co. v. Hamby, 10 P.(2d) 410, 156 
Ok]. 220; Bryant v. Seay; '8°P.(2d) 13, 
155 Okl. 39; Tidal Oil Co. ‘v. Bolton, 
4 P.(2d) 736, 153 Okl. 20; Cortex Drill- 
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though meager,** from which reasonable men might draw different conclusions,§* reasonably,®> or ration- 


ally,®® supporting,** 


ing Co. v. Henning, 299 P. 214, 149 


Okl. 72; Wadsworth Coal & Mining 
Co. v. Tidwell, 294 P. 1092, 147 Okl. 
22; Shepard v. Crumby, 293 P. 1049, 


146 Okl. 118; Tippin v. State Indus- 
trial Commission, 272 P. 848, 134 Okl. 
179; Brooks v. A. A. Davis & Co., 254 
P. 66, 124 Okl. 140; Hudson v. State 
Industrial Commission, 252 P. 430, 122 
Okl. 159; Oklahoma Pipe Line Co. v. 
Lindsey, 241 P. 1092, 113 Okl. 296; 
Kelly v. Hanson, 235 P. 230, 109 Okl. 
248: Hunt v. Magnolia Petroleum Co., 
226 P. 1052, 99 Okl. 264; Federal Min- 
ing & Smelting Co. v. Thomas, 225 P. 
967, 99 Okl. 24; Underwriters’ Land 
Co. v. Willis, 218 P. 692, 95 Okl. 182; 
Sapulpa Refining Co, v. State Indus- 
trial Commission, 215 P. 933, 91 Okl. 
53; Galion Iron Works & Mfg. Co. v. 
State Industrial Commission, 213 P. 
842, 89 Okl. 27; Oklahoma . Wood- 
chuck Zine Lead Co. v. State Indus- 
trial Commission, 210 P. 928, 87 OKl. 
263; Southern Surety Co. v. Childers, 
209 P. 927, 87 Okl. 261, 25 A.L.R. 373; 
Producers’ Lumber Co. v. Butler, 209 
P. 738, 87 Okl. 172; Mullen Coal Co. 
v. Scavage, 208 P. 771, 87 Okl. 31; 
Waite Phillips & Delmar Oil Cos. 
State Industrial Commission, 208 P. 
261, 87 Okl. 26; St. Louis Smelting & 
Refining Co. v. State Industriai Com- 
mission, 207 P. 734, 86 Okl. 216; 
Chestnut & Smith v. Lynch, 202 P. 
1018, 84 Okl. 199. 


Utah.—Reteuna v. Industrial Com- 
mission, 185 P. 535, 55 Utah 258. 


“The Commission is the sole judge 
and. the ‘final’ judge of the facts, and 
this court is not only forbidden to 
trespass upon the jurisdiction of the 
Commission in this field, but, by sec- 
tion 20 of the act, it is circumscribed, 
even, in its review of questions of 
law. It was the purpose of the Leg- 
islature to create a tribunal to do 
rough justice—speedy, summary, in- 
formal, untechnical. With this 
scheme of the Legislature we must 
not interfere, for, if we trench in the 
slightest degree upon the preroga- 
tives of the Commission, one en- 
croachment will breed another, until 
finally simplicity will give way to 
complexity, and informality to tech- 
nicality.” Rhyner v. Hueber Bldg. 
Co., 156 N.Y.S. 9038, 171 App.Div. 56. 


[a] Other statement.—If the find- 
ing was a reasonable inference from 
the proofs, it is conclusive. Ezekiels 
v. City of Tucson, (Ariz.) 15 P.(2d) 
253; Grabe v. Industrial Commission, 
299 P. 1031, 38 Ariz. 322; Johnson v. 
Industrial Commission, 274 P. 161, 35 
Ariz. 19; Blankenship v. Industrial 
Commission of Arizona, 267 P. 203, 34 
Ariz. 2; Tirre v. Bush Terminal Co., 
158 N.Y.S. 883, 172 App.Div. 386. 


{[b] Preponderance of evidence (1) 
need not be in accord with the find- 
ing (Engels Copper Mining Co. v. In- 
dustrial Accident Commission, 192 P. 
845, 0183Cale 7149011 AERA Ts5; iit 
delity & Casualty Co. of New York 
yv. Industrial Accident Commission of 
California, 258 P. 698, 84 Cal.App. 
506), (2) but where it is, the text 
rule particularly applies (Saleneek v. 
Industrial Accident Commission, 247 
Pii526,. 77 CalsApp) 790). 


[c] No presumption safeguards 
the findings. In re Supple, 167 N.Y. 
§. 391, 180 App.Div. 135. 


83. Powley v. Vivian & Co., 154 N. 
Y.S. 426, 169 App.Div. 170. 


84% M. A. Swatek & Co. v. Williams, 
299 P. 448, 150 Okl. 85; Cowan v. 
Watson, 296 P. 974, 148 Okl. 14; 
Northwestern Refining Co. v. State 
Industrial Commission, 291 P. 533, 145 


Okl. 72. 


85. Young vy. Hodgman & Mac- 
Vicar, (Ariz.) 26 P.(2d) 355; Hart- 
ford Accident & Indemnity Co. v. In- 
dustrial Commission of Arizona, 799 
P.(2d) 1026, 38 Ariz. 307; Fidelity & 
Casualty Co. of New York y. Indus- 
trial Accident Commission of Cali- 
fornia, 258 P. 698, 84 Cal.App. 506; 
Shockley v. King, 117 A. 280, 31 Del. 
606; Miller v. Diamond Ice & Coal 
Co., 111 A. 745, 31 Del. 140; Rudnick 
v. White Bros., 109 A. 881, 30 Del. 576; 
Consolidated Gas Utilities Co. v. 
Thomason, (Okl.) 26 P.(2d) 923; Mar- 
low v. Commerce Mining & Royalty 
Co., 21 P.(2d) 746, 163 Okl. 198; Wil- 
liams Bros. v. State Industrial Com- 
mission, 21 P.(2d) 487, 163 Okl. 155; 
Victor Gasoline Co. v. Harris, 19 P. 
(2d) 165, 162 Okl. 64; Coline Oil Co. 
v. Jones, 11 P.(2d) 468, 157 Okl. 256; 
Federal Mining & Smelting Co. v. 
Pierce, 5 P.(2d) 359, 153 Okl. 156; 
Cortex Drilling Co. v. Henning, 299 P. 
214, 149 Okl. 72; Texas Pacific Coal 
& Oil Co. v. Morrison, 298 P. 270, 148 
Oki. 205; Warner & Caldwell Oil Co. 
v. State Industrial Commission, 297 
P. 254,.148 OW 193;“"Murphy v. Velie 
Mines Corporation, 284 P. 647, 141 
Okl. 204; Maryland Casualty Co. v. 
State Industrial Commission, 284 P. 
644, 141 Okl. 202; Chilton v. State 
Industrial Commission, 284 P. 293, 141 
Okl. 154; Maney & Alley v. Fletcher, 
282 P. 153, 140 Okl. 54; Coulter v. 
Continental Oil Co., 266 P. 463, 130 
Okl. 199. See Lobdell Car Wheel Co. 
v. Subielski, 125 A. 462, 32 Del. 462 
(dictum). 


[a] Where reasonable man could 
come to the conclusion which was 
reached, findings cannot be overturn- 
ed. Bethlehem Shipbuilding Corpora- 
tion v. Industrial Accident Commis- 
sion of California, 185 P. 179, 181 Cal. 
500; 7 A.L.R: 1180; Santa v.. Indus- 
trial Accident Commission, 165 P. 689, 
175 Cal. 235. 


[b] Whenever there is any reason- 
able theory evidenced by the record 
upon which the conclusion can,be up- 
held, the conclusion must be sustain- 
ed. Head Drilling Co. v. Industrial 
Accident Commission, 170 P. 157, 177 
Cal. 194. i 


86. Crockett v. Industrial Accident 
Commission of California, 213 P. 969, 
190) Gal. 583; North Pac: S: Si. Cozv. 
Industrial Accident Commission of 
California, 163 P. 910, 174 Cal. 500. 


87. U.S.—Baltimore & O. R. Co. v. 
Clark, 59 F.(2d) 595 [aff in part and 
rev in part 56 F.(2d) 212]; Bethle- 
hem Shipbuilding Corporation v. Mon- 


ahan, 57 F.(2d) 217 [aff 62 F.(2d) 
2991; Calabrese v. Locke, 56 F.(2d) 
458; Travelers’ Ins. Co. v. Locke, 56 


F.(2d) 448; Rothschild & Co. v. Mar- 
shall, 56 F.(2d) 415; Baltimore & O. 
R. Co. v. Clark, 56 F.(2d) 212 [aff in 
part and rev in part 59 F.(2d) 595]; 
Goble v. Clark, 56 F.(2d) 170; Booth 
v. Monahan, 56 F.(2d) 168; Kranski 
vy. Atlantic Coast Shipping Co., 56 F. 
(2d) 166; Todd Dry Docks v. Mar- 
shal, 49 F.(2d) 621 [aff 61 F.(2d) 671]: 
Keyway Stevedoring Co. v. Clark, 43 
F.(2d) 9838; W. J. McCahan Sugar 
Refining & Molasses Co. v. Norton, 43 
F.(2d) 505 [aff 34 F.(2d) 499, and cert 
deni 51 1SiCt., 212) 282) U.Sivs9 oT baLa 
Eid. 792]; Wheeling Corrugating Co. 
v. McManigal, 41 F.(2d) 593; North- 
western Stevedoring Co. v. Marshall, 
41 F.(2d) 28; Pocahontas Fuel Co. v. 
Monahan, 34 F.(2d) 549 [aff 41 F.(2d) 
48}; Obrecht-Lynch Corporation v. 
Clark, 30 F.(2d) 144. 


Ariz.—Holloway v. Industrial Com- 
mission. of ‘Arizona, "2710°R. Tiss 34 


Ariz. 387. 


Cal.—Carlson v. Industrial Accident 
Commission, 2 P.(2d) 151, 213 Cal. 
287 [cert den 52 S.Ct. 199, 284 U.S. 
681, 76 L.Ed. 575]; Gale v. State In- 
dustrial Accident Commission, 294 P. 
391, 211 Cal. 137; Ingram v. Depart- 
ment of Industrial Relations, Division 
of Industrial Accidents and Safety, 
284 P. 212, 208 Cal. 633; London Guar- 
antee & Accident Co. v. Industrial Ac- 
cident Commission of California, 263 
P. 196, 203 Cal. 12; Hartford Acci- 
dent & Indemnity Co. v. InduSirial 
Accident Commission of California, 
262 P. 309, 202 Gal. 688, 58 A.L.R. 
1392; Ford Motor Co. v. Industrial 
Accident Commissfon, 261 P. 466, 202 
Cal. 459; Standard Varnish Works v. 
Industrial Accident Commission of 
California, 239 P. 1067, 197_Cal. 143; 
Continental Casualty Co. v. Industrial 
Accident Commission of California, 
234 P. 317, 195 Cal. 538; National En- 
gineering Corporation vy. Industrial 
Accident Commission of California, 
225 P. 2, 193 Cal. 422; Western Pac. 
R. Co. v. Industrial Accident Commis- 
sion of California, 224 P. 754, 193 Cal. 
413; Market St. Ry. Co. v. Industrial 
Accident Commission, 224 P. 95, 193 
Cal. 178; Tartar v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 218 P. 39, 191 Cal. 703; Myers v. 
Industrial Accident Commission, 218 
PB. t1,, 191 iCal. 6733) Crocketts vs; In- 
dustrial Accident Commission of Cal- 
ifornia, 213 P. 969, 190 Cal. 583; Pruitt 
v. Industrial Accident Commission of 
California, 209 P.. 31, 189 Cal. 459; 
General Accident, Fire & Life Assur. 
Corporation v. Industrial Accident 
Commission, 200 P. 419, 186 Cal. 653; 
Western Indemnity ©o. v. Industrial 
Accident Commission, 190 P. 27, 182 
Cal. 709; Bethlehem Shipbuilding Cor- 
poration v. Industrial Accident Com- 
mission of California, 185 P. 179, 181 
Cal. 500, 7 A.L.R. 1180; Santa v. In- 
dustrial Accident Commission, 165 P. 
689, 175 Cal. 235; Western Indemn. 
Cov.v. Pillsbury, 159 (RP. Waite Cars 
807; Southwestern Surety Ins. Co. 
v. Pillsbury, 158 -P.. 76232172) Cal. 5768% 
New York Indemnity Co. v. Industrial 
Accident Commission, 14 P.(2d) 160, 
126 Cal.App. 37; Los Angeles County 
v. Industrial Accident Commission of 
California, 11 P.(2d) 434, 123 Cal.App. 
12; Sogov v. Industrial Accident Com- 
mission, 9. P.(2d) 592, 122 Cal.App. 1; 
Hart v. State Industrial Accident 
Commission, 6 P.(2d) 348, 119 Cal. 
App. 200; Simonton v. State Indus- 
trial Accident Commission, 5 P.(2d) 
959, 119 Cal.App. 15; Brewer v. Indus- 
trial Accident Commission, 298 P. 82, 
113 Cal.App. 434; Johannsen v. Indus- 
trial Accident Commission, 298 P: 99, 
113 Cal.App. 162; Los Angeles County 
v. Industrial Accident Commission, 
293 P. 820, 109 Cal.App. 724; Danzi- 
ger vy. Industrial Accident Commis- 
sion, 292 P. 525, 109 Cal.App. 71; Pa- 
cific Indemnity Co. v. Industrial Ac- 
cident Commission, 288 P. 129, 105 
Cal.App. 535; Singer v. Industrial Ac- 
cident Commission of State, 287 P. 
567, 105 Cal.App. 374; Ledson v. In- 
dustrial Accident Commission, 287 P. 
566, 105 Cal.App. 328; Ocean Acci- 
dent & Guarantee Corporation v. In- 
dustrial Accident Commission, 285 P. 
707, 104 Cal.App. 34; Commercial Cas- 
ualty Ins. Co. v. Industrial Accident 
Commission, 266 P. 988, 91 Cal.App. 


304; Clarke v. Industrial. Accident 
Commission, 262 P. 471, 87 Cal.App. 
766; Simpson v. Industrial Accident 


Commission, 262 P. 469, 87 Cal.App. 
652; Singlaub v. Industrial Accident 
Commission of California, 262 P. 411, 
87 Cal.App. 324; Beronio v. Industrial 
Accident Commission, (App.) 260 P. 
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1104; U. S. Fidelity & Guaranty Co. 
v. Industrial Accident Commission, 
258 P. 415, 84 Cal.App. 554; Fidelity & 
Casualty Co. of New York v. Indus- 
trial Accident Commission of Califor- 
nia, 258 P. 698, 84 Cal.App. 506; U.S. 
Fidelity & Guaranty Co. v. Industrial 
Accident Commission of California, 
257 P. 895, 84 Cal.App. 226; Pacific 
Employers’ Ins. Co. v. Woland, 255 P. 
764, 82 Cal.App. 414; Coombs vy. In- 
dustrial Accident Commission, 253 P. 
976, 252 P. 1069, 81 Cal.App. 187; Pa- 
cific Employers’ Ins. Co. v. Industrial 
Accident Commission of California, 
249 P. 38, 79 Cal.App. 195; Globe In- 
demnity Co. v. Industrial Accident 
Commission, 241 P. 405, 74 Cal.App. 
615; International Indemnity Co. Vv. 
Industrial Accident Commission, 238 
P. 1056, 73 Cal.App. 521; Berman v. 
Industrial Accident Commission of 
California, 238 P. 1052, 73 Cal.App. 
519; W. S. Smith & Son v. Industrial 
Accident Commission, 236 P. 962, 72 
Cal.App. 240; Gaidos v. Industrial 
Accident Commission of California, 
236 P. 160, 71 Cal.App. 749; Owl Drug 
Co. v. Industrial Accident Commission 
of California, 234 P. 921, 71 Cal-App. 
303; Royal Indemnity Co. v. Indus- 
trial Accident Commission, 233 P. 381, 
70 Cal.App. 435; Fidelity & Casualty 
Co. of New York v. Industrial Acci- 
dent Commission of California, 228 
P. 346, 67 Cal.App. 643; Globe Cotton 
Oil Mills v. Industrial Accident Com- 
mission, 221 P. 658, 64 Cal.App. 307; 
Rodriguez v. Industrial Accident 
Commission of California, 220 P. 1075, 
64 Cal.App. 141; Popst v. Industrial 
Accident Commission, 192 P. 296, 48 
Cal.App. 597; Shell Co. of California 
v. Industrial Accident Commission, 
172. P. 611, 36 Cal.App. 463; Yolo Wa- 
ter & Power Co. v. Industrial Accident 
Commission of California, 168 P. 1146, 
35 Cal.App. 14; Easton v. Industrial 
Accident Commission, 167 P. 288, 34 
Cal.App. 321; Northern Redwood 
Lumber Co. v. Industrial Accident 
Commission, 166 P. 828, 34 Cal.App. 
2;. Richmond Dredging Co. v. Indus- 
trial Accident Commission, 164 P. 407, 
33 Cal.App. 97. 


Colo.—Industrial Commission 
Colorado v. Co-operative Oil Co., 


of 
24 


P.(2d) 753; Industrial Commission of 
Colorado vy. Johnson, 172 P. 422, 64 
Colo. 461. 


Conn.—Senzamici v. Waterbury 
Castings Co., 161 A. 860, 115 Conn. 
446; Chiulla de Luca v. Board of Park 
Com’rs of City of Hartford, 107 A. 
611, 94 Conn. 7. 


Del.—Shockley v. King, 117 A.’ 280, 
31 Del. 606. 


Ga.—Burdett v. tna Life Ins. Co., 
149 S.E. 55, 40 Ga.App. 921; South- 
ern Surety Co. v. Byck, 148 S.E. 294, 
39 Ga.App. 699. 


Ky.—Vires v. Dawkins Log & Mill 
Co., 42 S.W.(2d) 721, 240 Ky. 550; 
Broughton’s Adm’r v. Congleton Lum- 
ber Co., 31 .S.W.(2d) 903, 235 Ky. 534; 
Harlan Wallins Coal Corporation v. 
Knuckles, 10 S.W.(2d) 809, 226 Ky. 
204; Darby Harlan Coal Co. v. Fee, 
283 S.W. 438, 214 Ky. 470; Coleman 
Mining Co. v. Wicks, 280 S.W. 936, 213 
Ky. 134; B. F. Avery & Sons v. Car- 
ter, 266 S.W. 50, 205 Ky. 548. 


Mo.—Leilich v. Chevrolet Motor 
Co., 40 S.W.(2d) 601, 328 Mo. 112; 
Kiser v. J. W. O'Connell Painting Co., 
(App.) 60 S.W.(2d) 636; Jackson v. 
General Metals Refining Co., (App.) 
43 S.W.(2d) 865; Harbour v. Gardner, 
(App.) 38 S.W.(2d) 295; Huelsmann 
v. Stute & Co., (App.) 28 S.W.(2d) 
387; Stone v. Blackmer & Post Pipe 
Co., 27 S.W.(2d) 459, 224 Mo.App. 319. 


N.J.—Collawn v. 25 North Harrison 
St. Corporation, 165 A. 91, 11 N.J. 
Misc. 44 [aff 162 A. 115, 10 N.J.Misc. 
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N.Y.—Smith vy. Benjamin B. Wright 
Co., 250 N.Y.S. 56, 232. App.Div. 343; 
Rugg v. Norwich Hospital Ass’n, 199 
N.Y.S. 735, 205 App.Div. 174; Wanda 
v. Jamestown Brewing Co., 180 N.Y. 
S. 694, 191 App.Div. 17; Abromowitz 
v. Hudson View Const. Co., 177 N.Y. 
S. 187, 188 App.Div. 356 [aff 126 N.E. 
898, 228 N.Y. 509]; Holmes y. Com- 
munipaw Steel Co., 174 N.Y.S. 772, 186 
App.Div. 645; Benjamin v. Rosenberg 
Bros., 167 N.Y.S. 650, 180 App.Div. 234 
{aff 119 N.E. 1030, 223 N.Y. 569]; Van 
iCeuren v. Dwight Divine & Sons, 165 
N.Y.S. 1049, 179 App.Div. 509; Lind- 
quest v. Holler, 164 N.Y.S. 906, 178 
App.Div. 317; Sullivan v. Preston, 
163 IN. Y.S. .692,.. 177" App. Div; 110; 
Fleming v. Robert Gair Co., 162 N.Y. 
S. 298, 176 App.Div. 23; Prokopiak v. 
Buffalo Gas Co., 162 N.Y.S. 288, 176 
App.Div. 128; Fowler v. Risedorph 
Bottling Co., 161 N.Y.S. 535, 175 App. 
Div. 224, 


Okl.—Maryland Casualty Co. v. Os- 
born, 26 P.(2d) 934; Consolidated Gas 
Utilities Co. v. Thomason, 26 P.(2d) 
923; Greiffenstein v. State Industrial 
Commission, 26 P.(2d) 747; City of 
Yale v. Jones, 26 P.(2d) 427; Okla- 
homa Ry. Co. v. Banks, 26 P.(2d) 422; 
Willhoit v. Prairie Oil & Gas Co., 26 
P.(2d) 406; Humble Oil & Refining 
Co. v. Phelps, 26 P.(2d) 207; Trav- 
elers’ Ins. Co. v. Chandler, 25 P.(2d) 
694; Ausbrook v. Empire Oil & Gas 
Refining Co., 24 P.(2d) 646; Natural 
Gas Utilities Co. v. Andrews, 23 P. 
(2d) 697, 164 Okl. 26; Anna Maude v. 
Statham, 23 P.(2d) 203, 164 Okl. 124; 
Continental Oil Co. v. Wilkerson, 22 
P.(2d) 1004, 164 Okl. 62; Junior & 
Sooner Oil & Gas Co. v. Pfalzgraf, 22 
P.(2d) 911, 164 Okl. 59; Gulf States 
Corporation v. Liston, 22 P.(2d) 376, 
164 Okl. 86; Haynes Bros. Drilling 
Co. v. Coin, 22 P.(2d) 80, 163 Okl. 304; 
Commonwealth Mining Co. vy. Atter- 
berry, 22 P.(2d) 78, 163 Okl. 294; Wil- 
liams Bros. v. Addison, 21 P.(2d) 1047, 
163 Okl. 264; Devault & Deitrich v. 
Harris, 21 P.(2d) 10438, 163 Okl. 262; 
Sheehan Pipe Line Co. v. Cruncleton, 
22 P.(2d) 112, 163 Okl. 205; Marlow 
v. Commerce Mining & Royalty Co., 
21 P.(2d) 746, 163 Okl. 198; Williams 
Bros. v. State Industrial Commission, 
21 P.(2d) 487, 163 Okl. 155; Wilson & 
Co. v. McGee, 21 P.(2d) 25, 163 Okl. 
102; Southwestern Bridge & Culvert 
Co. v. Sullenger, 20 P.(2d) 891, 163 
Okl. 68; Soars & Lovelace vy. Craig, 
20 P.(2d) 888, 163 Okl. 67; Hinder- 
liter Tool Co. v. Snyder, 20 P.(2d) 558, 
163 Okl. 50; Chickasha Cotton Oil Co. 
v. Cagle, 19 P.(2d) 1076, 162 Okl. 303; 
Gulf Pipe Line Co. of Oklahoma vy. 
Keener, 20 P.(2d) 170, 162 Okl. 281; 
Industrial Track Const. Co. v. Col- 
throp, 19 P.(2d) 1084, 162 Okl. 274; 
Skelly Oil Co. v. Skinner, 19 P.(2d) 
548, 162 Okl. 150; Reiter-Foster Oil 
Co. v. Broderson, 19 P.(2d) 142, 162 
Okl. 738; Oklahoma Pipe Line Co. v. 
Putnam, 18 P.(2d) 1095, 162 Okl. 52; 
Noble Drilling Co. vy. Link, 17 P.(2d) 
971, 161 Okl. 238; McArthur Oil Co. v. 


Brock, 17 P.(2d) 686, 161 Okl. 244; 
Magnolia Petroleum Co. v. Brown, 
17 P.(2d) 465, 161 Okl. 151; Magno- 


lia Petroleum Co. v. Inman, 17 P.(2d) 
456, 161 Okl. 199; Magnolia Petrole- 
um Co. v. Porterfield, 17 P.(2d) 418, 
161 Okl. 199; Board of Com’rs of Mar- 
shall County v. Lacy, 17 P.2d) 398, 
161 Okl. 138; Texas Co. v. Combs, 
16 P.(2d) 1065, 161 Okl. 30; Pierce 
Coal Co. v. Langford, 16 P.(2d) 90, 
160 Okl. 281; Kenyon y. Cunningham, 
16 P.(2d) 867, 160 Okl. 229; F. A. Gil- 
lespie & Sons Co. v. Johnson, 16 P. 
(2d) 870, 160 Okl. 222; Magnolia Pe- 
troleum Co. v. Armstrong, 16 P.(2d) 
857, 160 Okl. 199; Pierce Petroleum 
Corporation v. Coffman, 16 P.(2d) 561, 
160 Okl. 175; Rushing v. Carter Oil 


150 Okl. 164; 
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Co., 15 P.(2d) 571, 160 Okl.. 97; Amer- 
ican Tank & Equipment Corporation 
v. Templeton, 16 P.(2d) 255, 160 Okl. 
88; Trigg Drilling Co. v. Thomas, 15 
P.(2d) 985, 160 Okl. 85; Fairmont 
Creamery v. Lowe, 15 P.(2d) 133, 160 
Okl. 32; Cabot Carbon Co. v. State 
Industrial Commission, 15 P.(2d) 813, 
159 Okl. 303; State Highway Commis- 
sion vy. Alexander, 15 P.(2d) 52, 159 
Okl. 238; Brown v. English, 15 P.(2d) 
17, 159 Okl. 208; Spurrier Lumber Co. 
v. Cook, 14 P.(2d) 686, 159 Okl. 186; 
Estes Battery & Electric Service v. 
Birch, 14 P.(2d) 410, 159 OKI. 75; Skel- 
ly Oil Co. v. Goodwin, 13 P.(2d) 135, 
158 Okl. 288; Associated Indemnity 
Corporation v. Holton, 13 P.(2d) 130, 
158 Okl. 207; Indian Territory Illu- 
minating Oil Co. v. Hendrixson, 13 P. 
(2d) 137, 158 Okl. 176; Gypsy Oil Co. 
v. Jackson, 12 P.(2d) 694, 158 Okl. 
139; Hubbard Drilling Co. v. Moore, 
12 P.(2d) 897, 158 Okl. 130; Amerada 
Petroleum Corporation v. Reese, 12 
P.(2d) 193, 158 Okl. 7; Planters’ Gin 
Co. v. McCurley, 12 P.(2d) 173, 157 
Okl, 273; Ponca City Board of Edu- 
eation v. Beasley, 11 P.(2d) 466, 157 
Okl. 262; Coline Oil Co. v. Jones, 11 
P.(2d) 463, 157 Okl. 256; Anderson- 
Prichard Oil Corporation v. Terry, 11 
P.(2d) 510, 157 Okl. 161; Blauner & 
Hartley v. Edwards, 11 P.(2d) 162, 
157 Okl. 150; Forrest E. Gilmore Co. 
v. Shipley, 11 P.(2d) 474, 157 Okl. 148; 
Federal Mining & Smelting Co. v. 
Owens, 10 P.(2d) 688, 156 Okl. 241; 
Brooks & Dahlgren v. Dollar, 9 P.(2d) 
926, 156 Okl. 155; Vaughn & Rush v, 
Stump, 9 P.(2d) 764, 156 Okl. 125; Su- 
perior Oil Co. v. Swimmer, 9 P.(2d) 
707, 156 Okl. 71; Sinclair Oil & Gas 
Co. v. Campbell, 8 P.(2d) 1102, 155 
Okl. 280; Aua Brick Co. v. Robinson, 
9 P.(2d) 1, 155 Okl. 267; Higginboth- 
am v. Oklahoma Portland Cement Co., 
9 P.(2d) 15, 155 Okl. 264; Gooldy v. 
Lawson, 9 P.(2d) 22, 155 Okl. 259; 
Coline Oil Co. v. Winters, 8 P.(2d) 
675, 155 Okl. 217; Texas Empire Pipe 
Line Co. v. Christy, 8 P.(2d) 730, 105 
Okl. 193; Pure Oil Co. v. Phillips, 8 
P.(2d) 55, 155 Okl. 114; Langley v. 
Magnolia Petroleum Co., 7 P.(2d) 679, 
154 Okl. 274; Coal Creek Coal Co. v. 
Danley, 7 P.(2d) 470, 154 Okl, 237; 
Patrick & Tillman Drilling Co. v. Da- 
vis, 7 P.(2d) 146, 154 Okl. 216; Fed- 
eral Mining & Smelting Co. v. Pierce, 
5 P.(2d) 359, 153 Okl. 156; American 
Tank Co. v. State Industrial Com- 
mission, 5 P.(2d) 1387, 153 Okl. 117; 
Union Compress & Warehouse Co. v. 
Evans, 5 P.(2d) 155, 158 Okl. 100; 
M. T. Smith & Sons Drilling Co. v. 
Clark, 4 P.(2d) 1025, 153 Okl. 51; 
Turner v. Earl W. Baker & Co., 4 P. 
(2d) 739, 153 Okl. 28; Hyde Const. 
Co. v. O’Kelley, 4 P.(2d) 759, 153 Okl. 
26; Tidal Oil Co. v. Bolton, 4 P.(2d) 
736, 153 Okl. 20; Parson-Gibson Buick 
Corporation v. Fox, 4 P.(2d) 38, 152 
Okl. 196; Century Indemnity Co. v. 
Chamberlain, 4 P.(2d) 79, 152 Okl. 
158; J. E. Mabee, Inc. v. Reynolds, 3 
P.(2d) 445, 151 Okl. 226; Hankins 
Bros. v. Fritts, 2 P.(2d) 957, 151 Okl. 
106; Cudgel v. State Industrial Com- 
mission, 1 P.(2d) 743, 151 Okl. 44: 
Kirsch v. Benham, 1 P.(2d) 652, 151 
Okl. 1; Indian Territory Iluminat- 
ing Oil Co. v. Whitten, 1 P.(2d) 756, 
150 Okl. 303; Indian Territory Illu- 
minating Co. v. Elmore, 1 P.(2d) 150; 
0 ¢ M. A. Swatek & Co.’ Vv. 
Williams, 299 P. 448, 150 Okl. 85; Lo- 
bert & Klein vy. Whitten, 300 P. 636, 
150 Okl. 72; United Brick & Tile Co. 
v. Huffman, 300 P. 626, 150 Okl. 9; El 
Reno Mill & Elevator Co. v. Kennedy, 
300 P. 382, 149 Okl. 303; =! 
Waite Drilling Co. v. Rowland, 300 P. 
301, 149 Okl. 217; Cortex Drilling Co. 
v. Henning, 299 P. 214, 149 Okl. 72: 
Eagle-Picher Lead Co. v. Powell, 299 
P. 142, 149 Okl. 1; Oklahoma Natural 
Gas Corporation vy, Baker, 298 P. 875, 
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or reasonably tending to support,** 


148 Okl. 277; Wilson & Co. v. State 
Industrial Commission, 298 P. 271, 
148 Okl. 206; Texas Pacific Coal & 
Oil Co. v. Morrison, 298 P. 270, 148 
Okl. 205; Warner & Caldwell Oil Co. 
v. State Industrial Commission, 297 
BP. 254, 148 Okl. 193; Federal Mining 
& Smelting Co. v. Montgomery, 297 
P. 240, 148 Okl. 145; Gypsy Oil Co. 
v. Roop, 299 P. 444, 148 Okl. 104; 
Atlas Coal Co. v. Corrigan, 296 P. 
9638, 148 Okl. 36; Earl W. Baker & Co. 
v. Holcomb, 296 P. 971, 148 Okl. 23; 
Oklahoma Leader Co. v. Wells, 296 P. 
751, 147 Okl. 294; Oklahoma City v. 
State Industrial Commission, 298 P. 
577, 147 Okl. 261, 303; Tibbs-Dorsey 
Mfg. Co. v. State Industrial Commis- 
sion, 296 P. 490, 147 Okl. 232; Indian 
Territory Illuminating Oil Co. Vv. 
Crow, 296 P. 451, 147 Okl.. 229; Crom- 
well Franklin Oil Co. v. Cox, 296 P. 
446, 147 Okl. 226; Natural Gas Cor- 
poration v.:Smith, '296 P: 454, 147 Okl. 
221; Employers’ Liability Assur. Cor- 
poration v. Grant, 296 P. 389, 147 Okl. 
177; Cary v. State Industrial Com- 
mission, 296 P. 385, 147 Okl. 162; 
Pickering Lumber Co. v. Campbell, 
295 P. 596, 147 Okl. 158; Consolidated 
Lead & Zine Co. v. State Industrial 
Commission, 295 P. 210, 147 Okl. 83, 73 
A,U.R. 1298; Marland Production Co. 
y. Hogan, 294 P. 115, 146 Okl. 220; 
Shepard v. Crumby, 293 P. 1049, 146 
Okl. 118; U. S. Gypsum Co. v. Mc- 
Michael, 293 P. 773, 146 Okl. 74; Sher- 
man Machine & Iron Works v. State 
Industrial Commission, 293.P. 244, 
146 Okl. 56; Motor Equipment Co. v. 
Stephens, 292 P. 63, 145°Okl. 156; 
Blauner & Hartley v. Edwards, 291 
P. 551, 145 Okl. 83; Northwestern 
Refining Co. v. State Industrial Com- 
mission, 291 PB. 533, 145 Okl. 72; J. 
B. Barnes Drilling Co. v. West, 291 P. 
531, 145 Okl. 65; Shell Pipe Line Co. 
v. Camper, 287 P. 1009, 143 Okl. 94; 
Acme Coal,& Mining Co. v. Briggs, 
286 P. 768, 142 Okl..285; Murphy v. 
Velie Mines Corporation, 284 P. 647, 
141 Okl. 204; Maryland Casualty Co. 
v. State Industrial Commission, 284 
P. 644,.141. Okl. 202; Nash Finch Co. 
v. Harned, 284 P. 6338, 141 Okl. 187; 
Chilton jv. State Industrial Commis- 
sion, 284 P. 293, 141 Okl. 154; Burns 
v. Roxana Petroleum Corporation, 282 
P. 606, 140 Okl; 57; Maney & Alley 
v. Fletcher, 282.P. 153,°140 Okl. 54; 
Berger v. Reynolds, 282 P. 143, 139 
Okl. 163; Huddleston v. Common- 
wealth Mining ;Corporation, 281 P. 
269, 139 Okl. 79; Dillon v. Spanhanks, 
280: P..1100,,139 Okl. 32; Daniels v. 
Pope, 280 P. 823, 138.Okl, 228; City 
of Pryor v. Chambers, 280 P. 585, 138 
Okl. 118; Harvey v. Texas Co., 277 
P. 268, 136 Okl. 244; Wilkerson. v. 
Devonian Oil Co., 275 P, 10538, 136 Okl. 
18; Mead Bros. v. Watts, 273 P. 207, 
135 Okl. 23; Sinclair Pipe Line Co. v. 
State Industrial Commission, 272 \P. 
1030, 134 Okl. 300; Tippin v. State In- 
dustrial Commission, 272 P. 848, 134 
Okl. 179; Smith & McDonnald v. State 
Industrial Commission, 271 P. 142, 
133 Okl. 77; Svoboda v. Brooking, 270 
P. 575, 132 Okl. 290; Warren City 
Tank & Boiler Co. v. Milham, 270 P. 
85, 1382 Okl. 244; Thrash v. Graver 
Corporation, 268 P. 718, 131 Okl. 260; 
Welch v. Morris & Co., 268 P. 198, 131 
Okl. 158; Coulter v. Continental Oil 
Co., 266 P. 463, 130 Okl. 199; Employ- 
ers’ Casualty Co. v. McQuilliam, 265 
P. 644, 130 Okl. 116; Perez v. Globe 
Ins. Co., 265 P. 114, 130 Okl. 45; Ok- 
lahoma-Arkansas Telephone Co. v. 
Fries, 262 P. 1062, 128 Okl. 295; Sum- 
mers v. Bendelari, 262 P. 648, 128 Okl. 
243; Osage Coal Co. v. State Indus- 
trial Commission, 261 P. 933, 128 Okl. 
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191; Stringtown Crushed Rock Co. v. 
State Industrial Commission, 261 P. 
973,°128 Okl, 188; Comar Oil Co. ‘v. 
Sibley, 261 P. 926, 128 Okl. 156; Ryan 
v. State Industrial Commission, 261 P. 
181, 128 Okl. 25; Liddell v. State In- 
dustrial Commission, 259 P. 265, 126 
Okl. 235; Tucker v. Wilson & Co., 258 
P. 905, 126 Okl. 122; Transcontinental 
Oil Co. v. Eoff,'258 P. 748, 126 Okl. 91; 
Brooks v. A. A. Davis & Co., 254 P. 
66, 124 Okl. 140; Arrow Gasoline Co. 
v. Holloway, 254 P, 98, 122 Okl. 257; 
Hudson vy. State Industrial Commis- 
sion,;“252 "P:° 430,°122' OK1.9159; Witz- 
simmons v. State Industrial Com- 
mission, 250 P. 111, 120 Okl. 31; Flow- 
ers v. Hill, .249 P. 704, 119 Okl. 275; 
Smith v. Parkersburg Rig & Reel 
Coy; 3246) Ps 482947 Okl 2835 - Van 
Fleet v. State Industrial Commission, 
242 °P. 1042, 116 Okl. 20; Thomas v. 
Ford Motor Co., 242 P. 765, 114 Okl. 
3;> Fitzsimmons yv. State Industrial 
Commission, 241 P. 174, 113 OK1..:230; 
St. Louis Mining & Smelting Co. v. 
State Industrial Commission, 241 P. 
170, 118 Okl. 179; Teague v. State 
Industrial Commission, 240 P. 1053, 
112 Okl. 292; Lucky-Kidd Mining Co. 
v. State Industrial, Commission, 236 
P. 600,110 ORI 27; Aetna Life Ins. 
Co. v. State Industrial Commission, 
234 P. 765, 109 Okl. 65; -Fitzsimmons 
v. State Industrial Commission, 236 
P. 616, 108 Okl. 276; Grace v. Vaught, 
235 P. 590, 108 Okl. 187; Cameron 
Coal Co. v. Collopy, 228 P. 1100, 102 
Okl. 207; Integrity Mut. Casualty Co. 


v. Garrett, 229. P. 282, 100 Okl. 185;-. 


Moore & Gleason v. Taylor, 223 P. 
611, 97 Okl. 193; Underwriters’ Land 
Co. v. Willis, 218 P. 692, 95 Okl. 182; 
Little-Fay Oil Co. v. Killian, 217 P. 
379, 90 Okl.. 267; Little Fay Oil Co. 
v. Stanley, 217 P.: 377, 90-OkK1. 265; 
Galion Iron Works & Mfg. Co. v. State 
Industrial Commission, 213 P. 842, 89 
Okl. 27; Oklahoma Woodchuck Zine 
Lead Co. v. State Industrial Commis- 
sion, 210 P. 923, 87 Okl. 268; South- 
ern Surety Co. v. Childers, 209 P. 927, 
8% Ol. 261; 25, ADRs; 37352 Hart= 
ford Ageident & Indemnity Co. v. 
State Industrial. Commission, 209 P, 
775, 87 Okl. 180; Producers’ Lum- 
ber Co. v. Butler, 209 P.. 738, 87 Okl. 
172; Mullen Coal Co: v. Scavage, 208 
PB. 771, 87 Okl. 31; St. Louis. Smelt- 
ing & Refining Co. v. State Industrial 
Commission, 207 P. 734, 86 Okl. 216; 
Hogan. v.. State Industrial Commis- 
sion, 207 P. 803, 86 Okl. 161; Markham 
v. State Industrial Commission, 205 
P. 163, 85 Okl. 81; McAlester Colliery 
Co. v. State Industrial Commission, 
204. P. 630, 85 Okl. 66; Chestnut & 
Smith v. Lynch, 202. P. 1018, 84 Okl. 
199; Associated Employers’ Recip- 
rocal v. State Industrial Commission, 
200 P. 862, 83 Okl. 73. 


S.D.—Shaw’s Dependents y. Fred C. 
EE ag Co., 184 N.W. 204,, 44 


Utah.—Los Angeles & S. L. R. Co. 
v. Industrial Commission of Utah, 289 
P. 114, 76 Utah 239; Campbell v. Ea- 
gle & Blue Bell Mining Co., 231 P. 
620, 64 Utah 4380; Atna Life Ins. Co. 
v. Industrial Commission of Utah, 231 
P. 442, 64 Utah 415; Hartford Acci- 
dent & Indemnity Co. v. Industrial 
Commission of, Utah, 228 P. 753, 64 
Utah 176; .Alexander v. Industrial 
Commission of Utah, 213 P. 1078, 61 
Utah 430; Moray v. Industrial Com- 
mission of Utah, 213 P. 797, 61 Utah 
409; Milford Copper Co. of Utah vy. 
Industrial Commission, 210 P. 993, 61 
Utah 37; Cudahy Packing Co. of Ne- 
braska v. Brown, 210 P. 608, 61 Utah 
29; Tintic Milling Co. vy. Industrial 


pensation Com’r, 
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Commission of Utah, 207 P. 1114, 66 
Utah 261; Denver & R. G. W. R. Co. 
v. Industrial Commission of Utah, 206 
P. 1103, 60 Utah 95; Pinyon Queen 
Mining Co. v. Industrial Commission 
of Utah, 204 P. 323, 59 Utah 402; 
Heiselt Const.,€o. v. Industrial Com- 
mission of Utah, 197 P. 589, 58 Utah 
59, 15 A.L.R. 799; Doscolos v. Indus* 
trial Commission of Utah, 195 P. 638, 
57 Utah 486; Geo. A. Lowe Co. v. In* 
dustrial Commission of Utah, 190 P. 
934, 56 Utah 519; Amalgamated Sug~ 
ar Co. v. Industrial Commission of 
Utah, 189 P. 69, 56 Utah 80; Reteuna 
v. Industrial Commission, 185 P. 535, 
55 Utah 258. 


.W.:Va.—Andersor ve State Compen- 
sation Com’r, (WYa.) 169 S.E. 386; 
Leroy v. State Compensation Com’r, 
166 S.E. 689; Edwards v. State Com- 
165 S.E: 669, 112 
W.Va. 504; Martin v. State Compen- 
sation Com’r, 149 S.E. 824, 107 W.Va. 
583; Steve v. State _Compensation 
Com’r, 157. S.E: 163, 110 W.Va. 160; 
Watkins v. State Compensation Com- 
missioner, 157 S.E. 89, 109 W.Va. 409; 
Kineannon vy. State Compensation 
Com’r, 151 S.E. 311, 108 W.Va. 428; 
Conovas v. State Compensation Com’r, 
151 S.E. 309, 108 W.Va. 397 


-{a] Other statements.—(1) Where 
based upon competent evidence, award 
is conclusive. Dunning Const. Co. v. 
Franklin, (Okl.) 26 P.(2d) 914; South- 
ern Drilling Co, v. Walters, 15 P.(2d) 
566, 160 Okl. 60. (2) The. reviewing 
court is bound by the findings of fact, 
if there is evidence to base it on. 
Brvenk v. Seay, 8 P.(2d) 18, 155 Okl. 


88. Klumpp v. Industrial Accident 
Commission, 291 P. 456, 107 Cal.App. 
733; Kirkpatrick v. Industrial Acci+ 
dent Commission of California, 161 
P. 274, 31 Cal.App. 668; O’Sullivan v: 
A. H. Woods Theatre Co., 187 N.Y.S: 
64,195 App.Div. 609; Parks v. Brown 
Bros., (Okl1.) 26 P.(2d) 925; Oklahoma 
City v. Arnold, (Okl.) 25 P.(2d) 651; 
Kellogg v. Roe, (Okl.) 25 P.(2d) 302; 
Sturm Drilling Co. v. Story, (Okl.) 24 
P.(2d) 650; Western Oil Corporation 
v. Davis, (Okli.) 23 P.(2d) 686; Odems 
v. King, (Okl.) 23 P.(2d) 379; Thomas 
v. Martin, 23 P,(2d) 192, 164 Okl. 151; 
Independent. Oil Well Cementing Co. 
v. Curtis, 22 P.(2d) 1005, 164 Okl. 76; 
Mid-Kansas Oil & Gas Co. v. State In- 
dustrial Commission, (Okl.) 22 P: (2d), 
919; Eagle-Picher Lead €o. v. Black, 
22 P.(2d). 907, 164. Okl. 67; Junior & 
Sooner Oil & Gas Co. v. Pfalzgraf, 22 
P.(2d) 911, 164 Okl. 59; Johnson & 
Kemnitz Drilling Co. v. Liggett, 22 
P.(2d) 918, 164 Okl. 54; Carl B. King 
Drilling Co. v. Farley, 22 P.(2d) 80, 
163 Okl. 304; Dolese Bros. Co. v. 
Bryant, 22 P.(2d) 85, 163 Okl. 295; H. 
F. Wilcox Oil & Gas Co. v. Fleming, 
22 P.(2d) 72, 163 Okl. 290; Weavell 
Coal Co. v. Stamper, 21 P.(2d) 1046, 
163 Okl. 289; New York Indemnity Co. 
v. Miller, 22 P.(2d) 107, 163 Okl. 283; 
Devault & Deitrich v. Harris, 21 P. 
(2d) 1043, 163 Okl. 262; Tidal Refining 
Co. v. Ballard, 21 P.(2d) 1054, 163 Okl. 
259; Attna Life Ins. Co. v. Henning- 
ton,:21 P.(2d) 778, 163 Okl. 198; Mar- 


‘low v. Commerce Mining & Royalty 


Co., 21 P.(2d) 746, 163 Okl. 198; Bryant 
v. Demo, 21 P.(2d) 747, 163 Okl. 195; 
G. A. Nichols, Inc. v;;Collier, 22 P.(2d) 
389, 163 Ok]. 193; Tulsa Lead & Zinc 
Co. v. Utton, 21 P.(2d) 748, 163 Okl. 
192; C. E. Reynolds Drilling Co. v. 
Phillips, 22 P.(2d) 111, 163 Okl. 170; 
Moran Drilling Co. v. Rice, 21 P.(2d) 
774, 163 Okl. 165; Rock Island Im- 
provement Co. v. State Industrial 
Commission, 21 P.(2d) 741, 163 Okl. 
164; Glen L. Wigton Motor Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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thefindings, even though susceptible of opposing in- | them either directly. or by fair inferene 
ferenées,®® or, as the rule is sometimes stated, if in 
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any reasonable view of the evidence it will support 


Phillips, 21 P.(2d) 751, 163 Okl. 160; 
Wilson & Co., Inc., of Oklahoma _v. 
Nealy; (21 P.(2d) 495, 163 Okl. 158; 
Letts ‘Box Mfg. Co. v. Rowan, 21 P. 
(2a)-508, 163 Okl. 140; Tulsa Boiler 
& Machinery Co. v. Simmons, 21 P. 
(2d) 759, 163 Okl. 138; Victor Gaso- 
line Cc. v. Weatherman, 21 P.(2d) 35, 
168 Okl. 113; Singer Pipe & Supply 
Go. .v, Houston, 21. P:(2d) .33, 163 
111; Denver Producing & Re- 
fining» Co. v. .Phillips, 21 P.(2d) 
42,.163 Okl. 106; Stough Tank Erect- 
ing Co. v: Van Brunt, 21 P.(2d) 47, 163 
Qkl, 102; Taubman Supply Co. v. 
Nance, 21 P.(2d) 20, 163 Okl. 99; 
Whitehurst v. Auterson, 20. P.(2d) 
1035, 163 Okl. 75; Stanolind Pipe Line 
Ca. v. Hudson, 20 P.(2d) 1037, 163 Okl. 
73; Maryland Casualty Co. v. Rose, 
20 P.(2d) 1046, 163 Okl. 70; Comar 
Oil Co. v. Allen, 19 P.(2d) 365, 162 
Okl.. 103; Cromwell-Franklin Oil Co. 
v. Rushing, 19 P.(2d) 358, 162 Okl. 101; 
Bybee Const. Co. v. Bybee, 19 P.(2d) 
141,..162 Okl. 88; Oklahoma Brass & 
Iron Works v. Menefee, 19 P.(2d) 149, 
162. Okl, 74; Schoenfield & Hunter v. 
Burden, 18 P.(2d) 860, 162 Okl. 18; 
Choctaw Cotton Oil Co. v. Boyd, 18 P. 
(2d) 859, 162 Okl. 15; Schoenfield & 
Hunter Drilling Co. v, Combs, 17 P. 
(2d) .978, 161 Okl. 204; Interstate 
Window Glass Co. v. Kitchens, 17 R. 
(2d) 462,161 Okl. 151; Douthitt v. 
State Industrial Commission, 17 P. 
(2a) 434, 161 Okl. 79; Quapaw Min. 
Corporation v. Green, 17 P.(2d) 485, 
161 Okl. 67; Anderson-Prichard Oil 
Co. .\v. Smith, 16 P.(2d) 1075, 161 Okl. 
40; Brooks & Dahlgren y. Branson, 
16 P.(2d) 855, 160 Okl. 224; Union 
Const. Co. v. Horney, 16 P.(2d) 233, 
160 Okl. 157; Raymond Concrete Pile 
Co. v. Francis, 16 P.(2d) 235, 160 Okl. 
130; Magnolia Petroleum Co. v. Wall, 
16 P.(2d) 91, 160 Okl. 125; Mead v. 
Thurman, 16 P.(2d) 78, 160 Okl. 115; 
Patterson Steel Co. v. Turnham, 15 P. 
(2d) 571, -160 Okl. 98; Ponca Salvage 
Iron & Metal Co. v. Watts, 15 P.(2d) 
34, 160 Okl. 1; Oil State Supply Co. 
vi. Rothman, 15 P.(2d) 33, 159 Okl. 
253; Associated Indemnity Corpora- 
tion v. Landers, 14 P.(2d) 950, 159 Okl. 
190; Morgan Gin Co. v. Dufran, 14 P. 
(2d) 384,159 Okl. 74; Republic Supply 
Co. v. Davis, 14 P.(2d) 222, 159 Okl. 21; 
Eason Oil Co. v. Runyan, 13 P.(2d) 
118, 158 Okl. 241; Associated Indem- 
nity Corporation v. Holton, 13 P.(2d) 
130, 158 Okl. 207; Mabee, Inc. v. Sea- 
berry, 12 P.(2d) 912, 158 Okl. 166; 
Oklahoma Natural Gas Corporation v. 
McGough, 12 P.(2d) 681, 158 Okl. 138; 
Oklahoma Gas & Electric Co. v. San- 
tino, 12 P.(2d) 221,158 Okl. 70; Prairie 
Pipe Line Co. v. Hyde, 12 P.(2d) 520, 
158 Okl..55; Sterling Mining Co.- v. 
Emberty, 12 P.(2d) 522, 158 Okl. 54; 
J. D. Allen Boiler & Welding Works 
v. Longstreth, 12 P.(2d) 500, 158 Okl. 
50; Choctaw Lumber Co. v. Merchant, 
12 P.(2d) 534, 158 Okl. 26; Coline Oil 
Co. v. Jones,:11 P.(2d) 463, 157 Okl. 
256; Wilson & Co., Inc. v. Kennedy, 
11:P.(2d) 187, 157 Okl. 139; Federal 
Mining & ‘Smelting Co. v. Owens, 10 
P.(2d) 688; 156 Okl. 241; Cannady v. 
Baleh, 10 P.(2d) 427, 156 Okl. 222; 
Noel v. Cottrell, 10. P,(2d) 254, 156 
Okl. 161; Brooks & Dahlgren v. Dol- 
lar, 9 P.(2d) 926, 156 Okl. 155; Patrick 
& Tillman Drilling Co. v..Gentry, 9 P. 
(2d) 921, 156 Okl. 142; Geis Price 
Grain Co. v. Bailey, 9 P.(2d) 424, 155 
Okl. 302; Phillips Petroleum Co. v. 
Ashcraft, 8 P.(2d) 758, 155 Okl. 201; 
Dolese Bros. Co. v. Roberts, 8 P.(2d) 
756, 155 Okl. 198; Quality Ice Cream 
Co. v. Jones, 8 P.(2d) 751, 155 Okl. 197; 
Forrest E. Gilmore Co. v. Booth, 8 P. 
(2d) 717,,.155. Okl. 195; .Magnolia 
Petroleum Co. ¥. Spoon, 8 P.(2d) 61, 
155 Okl. 125; Campbell & Parker v. 


‘dustrial Commission, 296 P. 


/1100, 146 Okl. 159; 
‘Co. v. Dodd, 293 P. 1104, 146 Okl. 140; 
|Sherman Machine & Iron Works vy. 


Lafette, 7 P.(2d) 678, 155 Okl. 51; B. 
& B. Machine Works v. Charboneau,:.7 
P.(2d) 675, .154. Okl. 2723: G. A’ 
Nichols, Inc. v. Bailey, 7 P.(2d) 468, 
154 Okl. 214; United Rendering Co. v. 
Lewis, 7 P.(2d) 149, 154 Okl. 153; 
Bartlett Gasoline Co. v. Hicks, 5 P. 
(2d) 762, 153 Okl. 299; Loffland Bros. 
v. Morgan, 5 P.(2d) 1067, 153 Okl. 295; 
Prairie Oil & Gas Co. v. Melton, 3 
P.(2a) 229, 153 Okl. 114; Pine v. Now- 
lin, 5 P.(2d) 118, 158 Okl. 111; Olson 
Drilling Co. v. Goodwin, 4 P.(2d) 1056, 
153 Okl. 56; O. M. Bilharz Mining Co. 
v. Clark, 4 P.(2d) 729, 153 Okl. 31; 
Manahan Drilling Co. v. Bazzel, 4 P. 
(2d) 745,.153 Okl. 23; Tidal Oil Co. 
v. Bolton, 4 P.(2d) 786, 153 Okl. 20; 
Black, Sivalls & Bryson v. Newell, 4 
P.(2d) 102, 152 Okl. 278; Velie Mines 
Corporation v. Harpool, 4 P.(2d) 106, 
152 Okl. 275; Superior Smokeless Coal 
& Mining Co. v. Uhrena, 4 P.(2d) 89, 
152 Okl. 275; Ellis & Lewis v. Lane, 
4 P.(2d) 104; 152 Okl. 273; Hazel At- 
las Glass Co. v. Pendergrass, 4 P.(2d) 
96, 152 Okl. 271; Indian Territory Il- 
luminating Oil Co. v. Gore, 4 P.(2d) 
690, 152 Okl. 269; Amerada Petroleum 
Corporation v. Cook, 3 P.(2d) 667, 152 
Okl. 98; Loffland Bros. Co. v. Velvin 
3 P.(24) 855, 152 Okl. 83; Atlantic Oil 
Producing Co. v. Malone, 3 P.(2d) 874, 
152 Okl. 68; Loffland Bros. Co. v. Bon- 
ner, 3 P.(2d) 660, 152 Okl. 50; Eagle- 
Picher Mining & Smelting Co. vy. 
Davis, 3 P.(2d) 1838, 151 Okl. 214; 
Continental Oil Co. v. Hall, 3 P.(2d) 
180, 151 Okl. 212; Raymond Concrete 
Pile Co. v. Francis, 3 P.(2d) 181, 151 
Okl. 211; McArthur vy. Carmichael, 3 
P.(2d) 195, 151 Ok). 210; Ellis & Lewis 
Co. v. Hohimer, 2 P.(2d) 948, 151 Okl. 
114; City of Guthrie v. Standley, 1 P. 
(2d) 678, 151 Okl. 72; Indian Territory 
Illuminating Oil Co. v. Bates, 1 P.(2d) 
750, 151 Okl. 38; Wise-Buchanan Coal 
Co. v. Risco, 1 P.(2d) 411, 150 Okl. 190; 
John E. Mabee, Inc. v. Herring, 1 P. 
(2d) 149, 150 Okl. 165; Indian Terri- 
tory Illuminating Oil Co. v. Manley, 
300 P. 308, 149 Okl. 220; Texas Pacific 
Coal & Oil Co. v. Fisher, 299 P. 219, 
149. Okl. 102; Neifeh v. Lackey, 299 P. 
423, 149 Okl. 93; Magnolia Petroleum 
Co, v. Snapp, 299 P..137, 149 Okl. 51; 
Oklahoma Co. v. State Industrial Com- 
mission, 298 P. 296, 148 Okl. 215; At- 
lantic Oil Producing Co. v. Houston, 
298 PB. 245, 148 Okl. 197; Century In- 
demnity Co. v. Trammell, 298 P. 246, 
148 Okl. 194; State Fuel Supply Co. 
v. State Industrial Commission, 298 P. 
258, 148 Okl. 193; Warner & Caldwell 
Oil Co. v. State Industrial Commis- 
sion; 297 P. 254, 148 Okl. 193; Superior 
Smokeless. Coal & Mining : 
Shamblin, 298 P. 247, 148 Ok]. 193; 
Loffland Bros. Co. v. State Industrial 
Commission, 298 P. 259, 148 Okl. 190; 
Southland Cotton Oil Co. v. Renshaw, 
299 P. 425, 148 Okl. 107; Gulf Pipe 


‘Line Co. v. Hunt,'297 P. 266, 148 OK1. 


65; Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 147 Okl. 207; Cary v. State In- 
385, 147 
Okl. 162; Wadsworth Coal & Mining 
Co. v.. Tidwell, 294 P. 1092, 147 OKI. 
22; Schoenfield & Hunter Drilling Co. 
v. Harl, 293 P.. 1101, 146 Okl., 206; 
Haynes Drilling Co. v. Pratt, 293 P. 
Prairie Pipe Line 


State Industrial Commission, 293 P. 
244, 146 Okl. 56; Fox Rig & Lumber 
Co. vi Friar) +293" P.230, 146 Okl) 37; 
Northwestern Refining Co. v. State In- 
dustrial Commission, 291 P. 533, 145 
Oki. 72; J. B. Barnes Drilling Co. v. 
West, 291 P. 531, 145 Okl. 65; Capitol 
Drilling Co. v. Cole, 288 P. 473; 143 
Okl. 279; Richards v. State Industrial 
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An 


analogy is said to exist-as to the findings of a trial 


Commission, 287 P. 69, 143. Okl.. 39; 
Aeme Coal & Mining Co. v. Briggs, 
286 P. 768, 142 Okl. 2853. Smith v.. 
Atlas Portland Cement Co., 286 P. 788, 
142 Okl. 249; New York Indemnity 
Co. v. Ferrell, 284 P. 314, 142 Okl. 235;. 
Burns v. Roxana Petroleum Corpora- 
tion, 282 P. 606, 140 Okl. 57;: McMur- 
try Bros. .v. Angelo, 281 P. 964, 139 
Okl. 236;. Mayes v. Kali-Inla :Coal Co.,: 
281 P. 949139 Ok. 231; Cavin v. Kay 
& Kiowa Oil Co., 281 P. 232,139: Okl. 
47; Daniels v. Pope, 280 P. 823, 138 
Okl. 228; Cameo-Blackstone Coal Co. 
v. Hardy, 277 P. 937, 136 Okl. 287; 
Wilkerson v. Devonian Oil: Co., 275 P. 
1053, 136 Okl. 18; Gilliland Oil Co. w. 
State Industrial Commission, 273 P. 
208, 135. Okl. 21; Steffens Ice Cream’ 
Co. v. Jarvis, 270 P. 1108; 132 Okl. 
300; Svoboda v. Brooking, 270 P. 575, 
132 Okl. 290; W. R. Pickering Lumber 
Co. v. Tincup, 269 P. 262, 132 Okl. 241; 
Harrington v. State Industrial Com-. 
mission, 269 P. 312, 181 Okl. 303; 
Simpson Fell Oil Co. v. Tucker, 267 P. 
241, 130 Okl. 265; Bilharz Mining Co. 
v. State Industrial Commission, 264 P. 
622, 129 Okl. 271; Gilliam v. Mid- 
Continent Petroleum Corporation, 263: 
P. 1085, 129 Okl. 183; Oxford v. Texas 
Co., 263 P. 451, 129 Okl. 81; String- 
town Crushed Rock Co. vy. State In-’ 
dustrial Commission, 261 P. 973, 128 
Okl. 188; Ryan v. State Industrial 
Commission, 261 P, 181, 128 Okl. 25; 
Amerada Petroleum Co. v. Williams, 
259. P.. 853. 127 Okl. 58; Davison. v. 
Wilson & Co., 259 P. 638, 127 Okl. 52; 
Davison v. Wilson & Co., 259 P. 639, 
127 Okl. 45; Whitfield v. Canadian 
Valley Utilities Co., 259 P., 229, 126 
Okl. 289; Courson vy. Consolidated 
Fuel Co., 249 P. 155, 121, Okl. 170; 
Glasgow v. State Industrial Commis- 
sion, 250 P._ 138, 120 Okl. 37; Wilson 
v. Mid-Co. Petroleum Co., 243 P. 520,. 
116 Okl. 115; City of Kingfisher v. 
State Industrial Commission of Okla- 
homa, 242 P. 217, 115 Okl. 173; Okla- 
homa Pipe Line Co. v. Lindsey,’ 241 
P. 1092, 118 Okl. 296; Hidden Treas- 
urer Coal Co. v. Urist, 240 P. 640, 112 
Ok]. 245; Uhrina v. Rock Island Coal 
Mining Co., 227 P. 841, 100 Okl. 130; 
Hunt v. Magnolia Petroleum Co., 226. 
P. 1052, 99 Okl. 264; Federal Mining 
& Smelting Co. v. Thomas, 225 P. 967,: 
99 Okl. 24; Staley-Patrick Drilling Co.’ 
v. State Industrial Commission, 212 P. 
1006, 88 Okl. 260; Waite Phillips '& 
Delmar Oil Co. v. State Industrial 
Commission, 208 P. 261, 87% Okl.. 26; 
Cameron Coal Co. v. Dunn, 205 P. 503, 
85 Okl. 219; Superior Smokeless Coal 
& Mining Co. v. Bishop, 205 P. 497,. 85- 
Okl. 204; Consolidated Fuel Co. v. 
State Industrial Commission, 205 P. 
170, 85 Okl. 112. ; 


_89. Hartford Accident & Indem- 
nity Co. v. Industrial Accident Com- 
mission of California, 262 P. 309, 202 
Cal. -688, 58 A.L-R. 1392;, Klein v. 
George W. Stiles Const. Co., 184 N-Y.; 
S. 598, 193 App.Div.. 870. : 


[a] Where opposing inferences 
may reasonably be drawn therefrom, 
conclusion is final and cannot be dis- 
turbed. © Taylor v. Industrial Acci-' 
dent Commission, (Cal.App.) 21 P. 
(2d) 619; Landsrath y. Industrial Ac- 
cident Commission of California, 247 
P. 227, 77 CaleApp. 509; Whiting 
Mead Commercial Co. v. Industrial 
Accident Commission of California, 
228 P. 352, 67 Cal.App. 618; Camp- 
bell y.. Hagle & Blue Bell Mining Co., 
231 P. 620, 64 Utah 4380; Moray v. 
Industrial Commission of Utah, 199 
P. 1023, 58 Utah 404. } 


90. Eagle Chemical Co. v. Nowak, 
154 N.W. 636, 167 Wis. 446. 
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judge,®+ or the findings and verdict of a jury, approv- 
However, where there is a 
lack of jurisdiction,®* or the facts testified to are in- 


ed by the trial judge.®? 


91. Pierce v. Phelps Dodge Corpo- 
ration, (Ariz.) 26 P.(2d) 1017; Young 
v. Hodgman & MacVicar, (Ariz.) 26 
P.(2d) 355; Ezekiels v. City of Tuc- 
son, (Ariz.) 15 P.(2d) 253; Johnson 
Vv. T. ‘BY Stewart, Const..'Co; 293 FP 
20, 37 Ariz. 250; Federal Mut. Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Arizona, 252 P. 512, 31 Ariz. 
224; Pruitt v. Industrial Accident 
Commission of California, 209 P. 31, 
189 Cal. 459; Los Angeles County v. 
Industrial Accident Commission of 
California, 11 P.(2d) 434, 123 Cal.App. 
12; Berman v. Industrial Accident 
Commission of California, 238 P. 1052, 
73 Cal.App. 519; Industrial Commis- 
sion of Colorado v. Elkas, 216 P. 521, 
73 Colo. 475; Martin v. State Com- 
pensation Com’r, 149 S.E. 824, 107 W. 
Va. 583; Poccardi v. State Compensa- 
tion Com’r, 91 S.E. 663, 79 W.Va. 684. 


[a] Actual or presumptive find- 
ings of fact are within text rule. 
Pierce v. Phelps Dodge Corporation, 
26 P.(2d) 1017; Young v. Hodgman 
& MacVicar, (Ariz.) 26 P.(2d) 355; 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Commission of Arizona, 252 
P. 512, 31 Ariz. 224., 


[b] Conclusions of law are not 
within the text rule. Pierce v. Phelps 
Dodge Corporation, (Ariz.) 26 P.(2d) 
1017. 


92. Ariz.—Pierce v. Phelps Dodge 
Corporation, 26 P.(2d) 1017; Young 
vy. Hodgman & MacVicar, 26 P.(2d) 


355; Ezekiels v. City of Tucson, 15 
P.(2d) 253; Grabe v. Industrial Com- 
mission, 299 P. 1031, 38 Ariz. 322; 
Johnson v. T. B. Stewart Const. Co., 
998 P. 20,°37. Ariz. 250; Johnson v. 
Industrial Commission, 274 P. 161, 35 
Ariz. 19; Federal Mut. Liability Ins. 
Co. v. Industrial Commission of Ari- 
zona, 252 P. 512, 31 Ariz. 224. 


Cal.—Pruitt v. Industrial Accident 
Commission of California, 209 P. 31, 
189 Cal. 459; Los Angeles County v. 
Industrial Accident Commission of 
California, 11 P.(2d) 434, 123 Cal.App. 
12; Berman v. Industrial Accident 
Commission of California; 238 P. 1052, 
73 Cal-App: 519: 


Del.— Shockley v. King, 117 A. 280, 
31 Del. 606; Rudnick vy. White Bros., 
109 A. 881, 30 Del. 576. 


Ga.—Burdett v. 4otna Life Ins. Co., 
149 S.E. 55, 40 Ga.App. 921. 


Mo.—McCully- v. Kelley-Dempsey 
Co., (App.) 57 S.W.(2d) 784; Jackson 
v. General Metals Refining Co., (App.) 
43 S.W.(2d) 865; Stone v. Blackmer 
& Post Pipe Co., 27 S.W.(2d) 459, 224 
Mo.App. 319. 


Utah.—MevVicar v. Industrial Com- 
mission of Utah, 191 P. 1089, 56 Utah 
342. 


W.Va.—Martin v. State Compensa- 
tion Com’r, 149 S.E. 824, 107 W.Va. 
583. 

[a] Actual or presumptive find- 
ings of fact are within text rule. 
Pierce v. Phelps Dodge Corporation, 
(Ariz.) 26 P.(2d) 1017; Young v. 
Hodgman & MacVicar, (Ariz.) 26 P. 
(2d) 355; Federal Mut. Liability Ins. 
Co. v. Industrial Commission of Ari- 
zona, 252 P. 512, 31 Ariz. 224, 

[b] Conclusions of law. are not 
within the text rule. Pierce v. Phelps 
Dodge Corporation, (Ariz.) 26 P.(2d) 
1017. 


93. Johnson v. Department of In- 
dustrial Relations, Division of Indus~ 
trial Accidents and Safety, 281 P. 440, 
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101 Cal.App. 1; Employers’ Liability 
Assur. Corporation, Limited, of Lon- 
don, England y. Industrial Accident 
Commission of California, 267 P. 922, 
92 Cal.App. 119. 


{a] Bule applied.—(1) Since the 
commission has jurisdiction to award 
compensation to employees only, its 
finding that applicant was an em- 
ployee is subject to review to deter- 
mine whether the jurisdictional facts 
exist (Roberts v. Industrial Accident 
Commission of California, 197 P. 978, 
52 Cal.App. 31), (2) especially under 
the constitutional provision which 
makes all decisions of the commis- 
sion subject to review by the appel- 
late courts (Roberts v. Industrial Ac- 
ease Commission of California, su- 
pra). 


94. Donlon Bros. v. Industrial Ac- 
cident Commission of State of Cali- 
fornia, 159 P. 715, 173 Cal. 250; Mary- 
land Casualty Co. v. Industrial Acci- 
dent Commission of California, 267 P. 
321, 91 Cal.App. 574. 


95. Engels Copper Mining Co. v. 
Industrial Acekdent ‘Commission, 192 
PP. '8$45).71838% Cal. T1411 CA DUR! 9785; 
Hufstetler v. Department of Indus- 
trial Relations, Division of Industri- 
al Accidents and Safety, 290 P. 922, 
107 Cal.App. 741; Employers’ Liabil- 
ity Assur. Corporation, Limited, of 
London, England v. Industrial Acci- 
dent Commission of California, 267 P. 
922, 92 Cal.App. 119; Bailey v. Mitch- 
ell, 156 A, 856, 113 Conn. 721; Mac- 
Farquhar v. Columbia Graphophone 
Co., 189 A. 684, 107 Conn. 73; Leszc- 
zymski v. Andrew Radel Oyster Co., 
129 A. 539, 102 Conn. 511; Chiulla de 
Luca v. Board of Park Com’rs of City 
of Hartford, 107 A. 611, 94 Conn. 7; 
Rhyner v. Hueber Bldg. Co., 156 N.Y. 
S. 903, 171 App.Div. 56. 


[a] Rule applied.—The: commis- 
sioner’s finding that heart disease did 
not result from accidental burns un- 
supported by evidence was so unrea- 
sonable as to be properly modified by 
the court. MacFarquhar v. Columbia 
Graphophone Co., 139 <A. 684, 107 
Conn. 73. 


[b] Finding becomes illogical and 
unreasonable, justifying judicial in- 
terference when contrary to testimo- 
ny forming a well-nigh conclusive 
basis for the presumption of its truth. 
Judd v. Metropolitan Life Ins. Co., 
150 A. 514, 111 Conn. 5382. 


[c] Unreasonable inference sup- 
porting finding justifies correction of 
finding. Carlson vy. Industrial Acci- 
dent Commission, 2 P.(2d) 151, 213 
Cal. 287 [cert den 284 U.S. 681, 52 S. 
Ct. 199, 76 L.Ed. 575]; Maryland Cas- 
ualty Co. v. Industrial Accident Com- 
mission of California, 267 P. 321, 91 
Cal.App. 574; Leszezymski v. Andrew 
need Oyster Co., 129 A. 539, 102 Conn. 


[d] Findings not arbitrary, unfair, 
and unreasonable.—The fact that the 
employee was engaged in repairing 
his motor cycle near the place of busi- 
ness and during business hours, and 
that he frequently used it in the em- 
ployer’s business, does not make a 
finding that the injury arose out of 
and in the course of the employment 
unreasonable. Kingsley v. Donovan, 
155 N.Y.S. 801, 169 App.Div. 828. 


96. U.S.—Jarka Corporation of 
Boston v. Monahan, 48 F.(2d) 283 [aff 
62 F.(2d) 588]. 


Ariz.—Young v. Hodgman & Mac- 


'856, 113 Conn. 721; 
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herently improbable,®* or the conclusion is arbitrary, 
unfair, or unreasonable,®® or there is no evidence in 
support of the findings,®* or the evidence is stipulat- 


Vicar, 26 P.(2d) 355; Ezekiels v. City 
of Tucson, 15 P.(2d) 253; Blanken- 
ship v. Industrial Commission of Ari- 
zona, 267 P. 203, 34 Ariz. 2; Mary- 
land Casualty Co. v. Industrial Com- 
xntseion. of Arizona, 266 P. 11, 33 Ariz. 
490. 


Cal.—Fogarty v. Department of In- 
dustrial Relations of California, Di- 
vision of* Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102; In- 
dependence Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 262 P. 757, 203 Cal. 51; Hillen v. 
Industrial Accide Commission, 250¢ 
P. 570, 199 Cal. 577; Stacey Bros. 
Gas Const. Co. v. mdustrial Accident 
Commission of State of California, 
239 P. 1072, 197 Cal. 164; Market St. 


‘Ry. Co. v. Industrial Accident Com- 


mission, 224 P. 95, 193 Cal. 178; Pruitt 
v. Industrial Accident Commission of 
California, 209 P. 31, 189 Cal. 459; 
George L. Eastman Co. v. Industrial 
Accident Commission, 200 P. 17, 186 
Cal. 587; Walker v. Industrial Acci- 
dent Commission, 171 P. 954, 177 Cal. 
737, L.R.A.1918F 212; Southern Pac. 
Co. v. Industrial Accident Commis- 
sion, 170 P. 822, 177 Cal. 378; Perry 
v. Industrial Accident Commission, 
169. P. 353,176 Cal.’706s North Pac. 
S. S. Co. v. Industrial Accident Com- 
mission of California, 163 P. 910, 174 
Cal. 500; Western Indemn. Co. v. 
Pillsbury, 151 P. 398, 170 Cal. 686; 
Skillman v. Industrial Accident Com- 
mission, (App.) 21 P.(2d) 658; Tay- 
lor v. Industrial Accident Commis- 
sion, (App.) 21 P.(2d) 619; Los An-' 
geles County v. Industrial Accident 
Commission of California, 11 P.(2d) 
434, 123 Cal.App. 12; Metropolitan 
Casualty Ins. Co. v. State Industrial 
Accident Commission, 4 P.(2d) 190, 
117 Cal.App. 369; Ledson v. Industri- 
al Accident Commission, 287 P. 566, 
105 Cal.App. 328; Johnson v. Depart- 
ment of Industrial Reiations, Division 
of Industrial Accidents and Safety, 
281 P. 440, 101 Cal.App. 1; U.S. Fi- 
delity & Guaranty Co. v. Industrial 
Accident Commission, 272 P. 589, 95 
Cal.App. 186; Employers’ Liability 
Assur. Corporation, Limited, of Lon- 
don, England v. Industrial Accident 
Commission of California, 267 P. 922, 
92 Cal.App. 119; Pacific Employers’ 
Ins. Co. vy. Department of Industrial 
Relations, 267 P. 880, 91 Cal.App. 577; 
Ocean Accident & Guarantee Corpo- 
ration v. Industrial Accident Com- 
mission, 262 P. 38, 87 Cal.App. 290; 
Fidelity & Casualty Co. of New York, 
v. Industrial Accident Commission of 
California, 258 P. 698, 84 Cal.App. 506; 
Payne y. Industrial Accident Com- 
mission, 258 P. 620, 84 Cal.App. 657; 
Landsrath vy. Industrial Accident Com- 
mission of California, 247 P. 227, 77 
Cal.App. 509; Coombs v. Industrial 
Accident Commission of California, 
245 P. 445, 76 Cal.App. 565; Owl Drug 
Co. v. Industrial Accident Commis- 
sion of California, 234 P. 921, 71 Cal. 
App. 303; Whiting Mead Commercial 
Co. v. Industrial Accident Commis- 
sion of California, 228 P. 352, 67 Cal. 
App. 616; Jones v. Industrial Acci- 
dent Commission of California, 200 P. 
50, 53 Cal.App. 367. 


Colo.—Zook v. Industrial Commis- 
roe of Colorado, 223 P. 751, 75 Colo. 


Conn.—Bailey v. Mitchell, 156 A. 
Northrop v. Mer- 
ritt-Charman & Scott Corporation, 137 


A. 724, 106 Conn, 233. 
Ky.—Consolidation Coal Co. v, Rat- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed,®? or undisputed,®* or uncontradicted,®® or not | 
conflicting, or illegal,? or the finding is against the 
manifest weight of evidence,* or where from the evi- 
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conclusion of law,* or where the finding fails to in-- 
clude material facts which are admitted or undisput-. 
ed,® or the law has been erroneously applied to the 


dence the finding of fact was necessarily based on a } facts,® the findings of the commission in direct con-- 


liff, 278 S.W. 1057, 217 Ky. 103; Wal- 
lins Creek Collieries Co. v. Williams, 
277 S.W. 234, 211 Ky. 200; Northeast 
Coal Co. v. Castle, 260 S.W. 336, 202 
Ky. 505. 


N.Y.—Rugg v. Norwich Hospital 
Ass’n, 199 N.Y.S. 7385, 205 App.Div. 
174; Gardener v. Horseheads Const. 
Co., 156 N.Y.S. 899, 171 App.Div. 66; 
Rhyner v. Hueber Bldg. Co., 156 N.Y. 
S. 908, 171 App.Div. 56. 


Okl.—Nelson & Miller Engineering 
Co. v. Davis, 25 P.(2d) 696; Kellogg 
v. Roe, 25 P.(2d) 302° Tulsa Roiter 
& Machinery Co. v. Simmons, 21 P. 
(20) 7593163 OK]! 1383 Gien L. Wig- 
ton Motor Co. v. Phillips, 21 P.(2d) 
751, 163 Okl. 160; Magnolia Petroleum 
Co. v. McNeill, 21 P.(2d). 45, 163 Okl. 
104; Southwestern Bridge & Culvert 
Co. v. Sullenger, 20 P.(2d) 891, 163 
Okl. 68; Hinderliter Tool Co. v. Sny- 
der, 20 P.(2d) 558, 163 Okl. 50; Fi- 
delity & Casualty Co. v. Baker, 18 P. 
(2d) 894, 162 Okl. 10; Trigg Drilling 
Co. v. Thomas, 15 P.(2d) 985, 160 Oxl. 
85; Indian Territory Illuminating Oil 
Co. v. Hendrixson, 13 P.(2d) 137, 158 
Ok]. 176; Ponea City Board of Edu- 
cation v. Beasley, 11 P.(2d) 466, 157 
Okl. 262; Patrick & Tillman Drilling 
Co. v. Davis, 7 P.(2d) 146, 154 OklI. 
216; Gypsy Oil Co. v. Roop, 299 P. 
444, 148 Okl. 104; Oklahoma Natural 
Gas Corporation v. Baker, 298 P. 875, 
148 Okl. 277; Oklahoma Leader Co. v. 
Wells, 296 P. 751, 147 Okl. 294; Capi- 
tol Drilling Co. v. Cole, 288 P. 473, 
143 Okl. 279; Cavin v. Kay & Kiowa 
Oil Co., 281 P. 232, 139 Okl. 47; Em- 
ployers’ Casualty Co. v. McQuilliam, 
265 P. 644, 130 Okl. 116; Ryan v. State 
Industrial Commission, 261 P. 181, 128 
Okl. 25; Lusky-Kidd Mining Co. v. 
State Industrial Commission, 236 P. 
600, 110 Okl. 27; Grace v. Vaught, 235 
P.. 590, 108 Okl. 187; U. S. Zine—Co. 
Ver Witte; 935 Pith23,7 409 "Oxl,* 2145 
City of Pawhuska v. Shelton, 235 P. 
213, 109 Okl. 208; City of Texhoma v. 
Havenhill, 234 P. 197, 109 Okl. 302; 
Integrity Mut. Casualty Co. v. Gar- 
rett, 229 P. 282, 100 Okl. 185; Cam- 
eron Coal Co. v. Collopy, 228 P. 1100, 
102 Okl. 207; Moore & Gleason v. 
AVIOTIe Helo es, O11, 97 (OK) 193" 
Scruggs Bros. & Bill Garage Co. v. 
State Industrial Commission, 221 P. 
470, 94 Okl. 187; Underwriters’ Land 
Co. v. Wiillis,.218 P. 692, 95 Okl. 182; 
Huttig Lead & Zinc Co. v. Brown, 215 
P. 1056, 90 Okl. 80; Galion Iron Works 
& Mfg. Co. v. State Industrial Com- 
mission, 213 P. 842, 89 Okl. 27; Hart- 
ford Accident & Indemnity Co. v. 
State Industrial Commission, 
775, 87 Okl. 180; Branham v. Carter 
Oil Co., 209 P. 400, 87 Okl. 80; Hogan 
v. State Industrial Commission, 207 
P. 303, 86 Okl. 161; Associated Em- 
ployers’ Reciprocal v. State Industrial 
Commission, 200 P. 862, 83 Okl. 73. 


Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 245 P. 381, 67 
Utah 25, 45 A.L.R. 882; McLead v. 
Southern Pac. Co., 231 P. 440, 64 Utah 
409; McGarry v. Industrial Commis- 
sion of Utah, 222 P. 592, 63 Utah 81; 
Bain v. Industrial Commission, 199 P. 
666, 58 Utah 370; Littsos v. Industrial 
Commission of Utah, 194 P. 338, 57 
Utah 259; Globe Grain & Milling Co. 
v. Industrial Commission of Utah, 193 
P. 642, 57 Utah 192. 


Va.—Wise Coal & Coke Co. v. Rob- 
erts, 161 S.E. 911, 157 Va. 782; Board 
of Sup’rs of Rockingham County v.., 
Lucas, 128 S.E. 574, 142 Va. 84. 


fa] Other , statements.—(1) A 


® 
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compensation award of the commis- 
sion not supported by any competent 
evidence, must be declared invalid by 
the court. Warren City Tank & Boil- 
er Co. v. Millham, 270 P. 85, 132 Okl. 
244. (2) Where there is an entire 
absence of evidence as a basis for 
a material finding necessary to sup- 
port: the compensation award, the 
court must declare as matter of law 
that the award is unauthorized. Gyp- 
sy Oil Co. v. Jackson, 12 P.(2d), 694, 
158 Okl. 139; Superior Oil Co. _v. 
Swimmer, 9 P.(2d) 707, 156 Okl. 71; 
El Reno Mill & Elevator Co. v. Ken- 
nedy, 300 P. 382, 149 Okl. 303. (3) 
Where there is no evidence reasonably 
supporting the finding of the commis- 
sion, the reviewing court will reverse 
the award. Cosmos Mining Co. v. 
State Industrial Commission, 225 P. 
720, 101 Okl. 283. (4) Where there 
is no competent evidence reasonably 
tending to support the finding of the 
commission, such finding is not bind- 
ing on the reviewing court. Oklaho- 
ma. Ry... Co.. Vv... Banks, ,(OK1.) .26~.P. 
(2d) 422; Magnolia Petroleum Co. 
v. Richey, (Okl.) 25 P.(2d) 762. 


[b] Absence of evidence must be 
such as renders the findings of the 
commission unreasonable or in excess 
of its powers. George L. Eastman Co. 
v. Industrial Accident Commission, 
200 P. 17, 186 Cal. 587; Skillman v. 
Industrial Accident Commission, (Cal. 
App.) 21 P.(2d) 658; . Metropolitan 
Casualty Ins. Co. v. State Industrial 
Accident Commission, 4 P.(2d) 190, 
117 Cal.App. 369. 


[c] Rule applied: (1) As to num- 
ber of employees (Grace v. Vaught, 
235 P. 590, 108 Okl. 187); (2) rela- 
tionship of employer’:and employee 
(Producers’ Lumber Co. v. Butler, 209 
P. 738, 87 Okl. 172); (3) dependency 
(Northrop' v. Merritt-Chapman & 
Scott Corporation, 137 A. 724, 106 
Conn. 233); (4) aggravation of pre- 
viously: impaired condition’ (Conlin 
Co. v. Guckian, 21 P.(2d) 740, 163 
Okl. 193; Noel v. Potts, 11 P.(2d) 137, 
157 Okl. 136); (5) that injury arose 
out of and in course of employment 
(Tulsa St. Ry. Co. v. Shoemaker, 233 
P. 182, 106 Okl. 99); (6) that. disabil- 
ity relied on resulted primarily from 
such accidental injury (Tulsa St. Ry. 
Co. v. Shoemaker, supra); (7) that 
the injury was not caused by intoxi- 
cation or willful misconduct of the 
injured employee (North Pac. S. S. Co. 
v. Industrial Accident Commission of 
California, 163 P. 910, 174 Cal. 500); 
(8) extent of disability (Sinclair Oil 
& Gas Co. v. State Industrial Commis- 
sion, 8 P.(2d) 72, 155 Okl. 116); (9) 
whether claimant was totally or par- 
tially disabled (Kansas City Structur- 
al Steel Co. v. Yarber, 5 P.(2da) 160, 
153 Okl. 121; Bartlett-Collins Glass 
Mfg. Co. v. Brotherton, 292 P. 822, 145 
Okl. 284); (10) as to the proportion 
to be paid dependents (Perry v. In- 
dustrial Accident Commission, 169 P. 
353, 176 Cal. 706); (11) whether legal 
liability is shown (Pure Oil Co. v. 
Phillips, 8 P.(2d) 55, 155 Okl. 114; 
Fitzsimmons v. State Industrial Com- 
mission, 241 P. 174, 113 Okl. 230; 
Fitzsimmons v. State Industrial Com- 
mission, 236 P. 616, 168 Okl. 276; Pine 
v. State Industrial Commission, 235 
P. 617, 108 Okl. 185); and (12) suffi- 


ciency of evidence (Texas Pacific Coal 


& Oil Co. v. Morrison, 298 P; 270, 148 
Okl. 205). , 


[d] Uncorroborated declarations of 
employee (1) are insufficient to pre- 
vent a reversal of’the award (Schnei- 


der v. Dannenhoffer Glass Works, 232. 
N.Y.S. 469) (2) in view of a statutory 
provision that declarations of de- 
ceased employee, if corroborated by 
circumstances or other evidence, shall 
be sufficient to establish an accidental 
injury (Schneider v. Dannenhoffer. 
Glass Works, supra). ; 


97. Russell v. Ely & Walker Dry 
Goods Co., (Mo.) 60 S.W.(2d) 44. 


98. Consolidation Coal Co. v. Rat- 
liff, 278 S.W. 1057, 217 Ky. 103; Rus- 
sell v. Ely & Walker Dry Goods Co., 
(Mo.) 60 S.W.(2d) 44;.Campbell v. 
Clausen-Flanagan Brewery, 171 N.Y. 
S. 522, 183 App.Div. 499; Baron .v. 
National Metal Spinning & Stamping 
Co., 169 N.Y.S. 337, 182 App.Div. 284; 
Gardener v. Horseheads Constr, Co., 
156 N.Y.S. 899, 171 App.Div. 66. 


{a] Other statement.—(1) Where 
the finding is palpably contrary. to 
the undisputed evidence, it is subject’ 
to review (Hart v. State Industrial 
Accident Commission, 6 P.(2d) 348, 
119 Cal.App. 200) (2) or the evidence 
is all one way (Great Western Power 
aay Pillsbury, 149 P. 35, 170 Cal... 


99. Capital Glenn Mining Co. v. In- 
dustrial Accident Commission, 12°.P. 
(2d) 122, 124 Cal.App. 79 [foll 12 P: 
(2d) 125, 124 Cal.App. 775; 12. P.(2d) 
125, 124 Cal.App. 776 (two cases) ;, 
12 P.(2d) 126, 124 Cal.App. 778:. Capi- 
tal Glenn Mining Co. v. Hislop, 12 Pv 
(2d), 126, 124 Cal.App.” 777]. 4 


il. Parker v. Industrial Commis- 
sion, 5 P.(2d) 573, 78 Utah 509. 


2. Bailey v. State Compensation 
Com’r, 154 S.E. 764, 109 W.Va. 324. ; 


3. Ylitala v. International Harves-, 
ter Co., 229 N.W. 100, 179. Minn: 291¢- 
Epperson v. State Compensation: 
Com’r, (W.Va.) 169 S.E. 168; Hamlet - 
v. State Compensation Com’r, (W.Va.)}° 
167 S.E. 586; Sedinger v. State Com- 
pensation Com’r, 152 S.H. 857,109. W:, 
Va. 51; Poccardi v. Ott, .96 S.B. 7905; 
82 W.Va. 497. oe 


4. Employers’ Liability “Assur: ) 
Corporation, Limited, of London, Eng- 
land v. Industrial Accident Commis-.: 
sion of California, 267 P. 922, 92. Cal. 
App. 119. ‘ ; iy 


5. Bailey v. Mitchell; 156 A. 856°: 
Mee ones sans Leszczymski io ape 
rew Rade ster Co., -A, ‘ 
102 Conn. 511. ieawast 


6. Baltimore & O. R. Go. v. Clark 
59 F.(2d) 595 [aff in part and rey in 
part 56 F.(2d) 212]; Candado Steve- 
doring Corporation v. Locke, 57 F. 
(2d) 905 [mod on other grounds 63 F. 
(2a) 802]; Independent Pier. Co. vy. 
Norton, 54 F.(2d) 734; W. J. Mc- 
Cahan Sugar Refining & Molasses Co: 
v. Norton, 43 F.(2d) 505 [aff.34 F. (2a) 
499 (cert den 51 S.Ct. 212, 282 Us. 
899, 75 L.Ed. 792)];. Hzekiels v: City 
of Tucson, (Ariz.) 15 P.(2d). 2538: 
Blankenship v. Industrial Commission 
of Arizona, 267 P. 203, 34 Ariz. 2; 
Bailey v. Mitchell, 156 A. 856, 113 
Conn. 721. 


[a] Other statements.—(1) The 
court will give relief in proceedings 
to review a compensation order, if 
the deputy commissioner ignores 
proper evidence, and prejudice re- 
sults. Grant v. Marshall, 56 F.(2d) 
654. (2) Where, under the admitted 
or uncontradicted facts, the board en- 
ters an award not authorized by the 
law, the award is not a finding of 
fact on an issue, but is’ an erroneous 
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flict therewith are not controlling,’ and a conclusion 
adverse thereto.is reviewable,® and may’be set aside.® 
Hence, the court: may correct: findings of fact» in 
so far'as to strike out facts found without evidence,*°® 
or to add facts which are admitted or disput- 
ed facts.1¥ “The mere fact that’ findings are incon- 
sistent, does. not. justify the court in annulling 


application of the law to the facts 
and. is therefore reviewable by the 
courts. Wells ‘Elkhorn Coal Co. v. 
Vanhoose, 295 S.W. 464, 220 Ky. 381. 


7. Capital,Glenn Mining Co. v. In- 
dustrial Accident ‘Commission, 12 P. 
(2a) 122, 124° Cal.App. 79 [foll 12 P. 
(2d) 125,124 Cal. App. 775; 12 P.(2d) 
125, 124°Cal.\Apb. 776° (two cases); 12 
P.(2d) 126,'124> Cal:App. 778; and 
Capital Glenn Mining Co. v. Hislop, 12 
P.(2d) 126, 124°Cal.App. 777]; Metro- 
politan Casualty Ins. Co. v.. State In- 
dustrial Accident Commission, 4 P. 
(2d) 190, 117 Cal.App. 369. : 


8. Wells Elkhorn Coal Co. v. Van- 
hoose, 295 S.W. 464, 220 Ky. 381; Con- 
solidation Coal Co. v. Ratliff, 288 S. 
W. 1057, 217 Ky, 103; Russell v. Ely 
& Walker Dry Goods Co., (Mo.) 60 S. 
W.(2d) 44; ‘Campbell v. Clausen- 
Flanagan Brewery, 171 N.Y.S. 522, 
183 App.Div. 499; Baron v. National 
Metal Spinning & Stamping Co., 169 
N.Y.S. 337, 182 App.Div. 284. 


[a] Other statements.—(1) Con- 
clusion may be interfered with. 
Perry v. Industrial Acc. Commission, 
169 P. 358, 176 Cal. 706. (2) Finding 
cannot stand. Taylor v. Industrial 
Accident Commission, .(Cal.App.) 21 
P.(2d) 619; Landsrath v.. Industrial 
Accident Commission of California, 
247 P. 227, 77 Cal.App. 509. ° ; 


[b] ‘Theory on which review is had 
ig that the commission had no juris- 
diction to make the finding. Pruitt 
v. Industrial Accident Commission of 
California, 209 P. 31, 189 Cal. 459; 
Owl Drug Co, v. Industrial Accident 
Commission of California, 234 P. 921, 
71 Cal.App. 303.' 


[c] Rule ‘applied as to whether 
traveling expenses and a bonus are 
to be computed in the earnings. Rus- 
sell v. Ely & Walker Dry Goods Co., 
(Mo.) 60.S.W.(2d) 44... 


{d] In California (1) while the 
text rule has been declared without 
reference to statute (Independence 
Indemnity Co. v. Industrial Accident 
Commission of, California, 262 P. 757, 
203 Cal. 51;. Stacey Bros. Gas Const. 
Co. v. Industria];Accident Commission 
of State of California, 239 P. 1072, 197 
Cal. 164; Market St. Ry. Co. v. In- 
dustrial: Accident’ Commission, 224 P. 
95, 193 Cal. 178; Pruitt v. Industrial 
Accidents Commission of California, 
209 BP. 31,189 Cal. 459; ‘Southern Pac. 
Co.: ve ‘Industrial Accident Commis- 
sion, 170 P. 822,.177 Cal. 378; North 
Pac. S. S..Co, v. Industrial Accident 
Commission .of California, 163: P. 910, 
174 Cal. 500; Los Angelés County vy. 
Industrial Accident Commission : of 
California, 11 P.(2d) 434, 123 Cal.App. 
12; Hart v. State Industrial Accident 
Commission, 6 P.(2d) 348, 119 Cal. 
App. 200; 


Accident Commission of California, 
954 P9771 71, CalApp:, 303), ..¢2)., an- 
der St..(1918) p.279 (known as. the 
Boynton Act), whether a finding of 
a jurisdictional fact is wholly with- 
out the support of any substantive 


evidence presents a réviewable ques-. 


tion (Western Indemn. Co. v. Pills- 
bury, 151 P. 398, 170 Cal. 686), (3) 


|Pillsbury, supra), 


Ledson.v. Industrial Acci- | 
dent Comniission, 287. P. 566, 105 Cal. | 
App. 328; Owl Drug Co. v. Industrial | 
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the award.12 


pensation.1+ 


and ‘this rule is not changed by the 
provision of the statute that ques- 


‘tions of fact which are conclusive 


shall include ultimate facts (Western 
Indemn. Co. v. Pillsbury, supra). (4) 
Whether the accident happened dur- 
ing the course of the employment is 


‘a jurisdictional fact within this rule. 


Western ‘Indemn. Co. v. Pillsbury, su- 
pra. (5) However, since under St. 
(1911) p 796, the reviewing court may 
determine whether the compensation 
authorities have acted without or in 


‘excess of the powers (Great Western 
‘Power Co. v. Pillsbury, 149 P. 35, 170 


Cal. 180), (6) a mere declaration that 
the jurisdictional facts exist, unsup- 
ported by evidence, will not avoid the 
review (Great Western Power Co. v. 
(7) such declara- 
tion being regarded not as a finding of 
fact, but as an assumption of juris- 
diction, based Qu acgalse er erroneous 
application of the law (Great West- 
ern Power Co. vy. Pillsbury, supra). 


9. George L. Eastman Co. v. In- 
dustrial Accident Commission, 200 P. 
17, 186 Cal. 587; Skillman v. Indus- 
trial Accident Commission, (Cal.App.) 
21 P.(2d) 658; Gardener v. Horse- 


| heads Constr. Co., 156 N.Y.S. 899, 171 


App.Div. 66. 


[a] Other statements.—(1) Award 
may be disregarded. Wallins Creek 
Collieries Co. v. Williams, 277 S.W. 
234, 211 Ky. 200. (2) Award may be 
annulled. Walker vy. Industrial Acci- 
dent Commission, 171 P. 954, 177 Cal. 
737, L.R.A. 1918F 212; Johnson v. De- 
partment of Industrial Relations, Di- 
vision of Industrial Accidents and 
Safety, 281 P. 440, 101 Cal.App. 1; 
Coombs vy. Industrial Accident Com- 
mission of California, 245 P. 445, 76 
Cal.App. 565; Jones v. Industrial Ac- 
cident Commission of California, 200 
P. 50, 538 Cal.App. 367; Globe Grain 
& Milling Co. v. Industrial Commis- 
sion of Utah, 193 P. 642, 57 Utah 192. 
(3) Court is without power to draw 
the findings and base an award there- 
on. . Whiting Mead Commercial Co. 
v. Industrial Accident Commission of 
California, 228 P. 352, 67 Cal.App. 618. 
(4) Finding cannot be sustained. U. 
S. Fidelity & Guaranty Co. v. Indus- 
trial Accident Commission, 272 P. 589, 
95 Cal.App. 186. (5) Finding may be 
overthrown. Fogarty v. Department 
of Industrial Relations of California, 
Division of Industrial Accidents and 
Safety, 273 P. 791, 206 Cal. 102. 


[bh] Rule applied.—a finding that 
a subsequent accident is an inde- 
pendent cause of injury cannot, be 


sustained, where there is no reason-_ 
able .theory evidenced by. record. on: 


which it may be sustained. U.S. 
Fidelity & Guaranty Co. v. Industrial 
Accident Commission, 272 P. 
Cal.App, 186. 


10. Leszezymski v. Andrew Radel 
Oyster Co., 129 A. 539, 102 Conn. ‘511. 


[a] Constitutional limitations.— 
Corrections of a finding of the com- 
pensation commissioner by the court 
are not subject to constitutionai limi- 
tations as to jurisdiction. Leszczym- 
ski v. Andrew Radel Oyster Co., 129 
A. 539, 102 Conn, 511. 


11. Leszezymski v. Andrew Radel 
Oyster Co., supra. 


589, 95; 


[§§ 1268-1269 


Conclusions. of law are reviewable.** 
- [§ 1269] (3) Review of Award in Action for Com- 
Where the claim for compensation un- 
der the compensation statutes has been determined 
in an action in a court, and a review of such deter- 
mination is sought, as by appeal,?® writ of certiora- 
ri,'® or writ of error,'’ the appellate court may re- 


12. Coombs v. Industrial Accident 
Commission of California, 245 P. 445, 
76 Cal.App. 565. 


13. Northeast Coal Co. vy. Castle, 
260 S.W. 336, 202 Ky. 505; Drumright 
roe Co. v. Hunt, 217 P. 491, 90 Ok1- 


14. Particular questions of law or 
fact, and mixed quéstions of law and 
fact see supra §§ 984-1029. 


15. Kan.—Bradshaw v. Hagle Pich- 
er Lead Co., 247 P. 644, 121 Kan. 525; 
Bortnick v. Cudahy Packing Co., 241 
P. 442, 119 Kan. 864. 


‘La.—Myers v. Louisiana Ry. & Nav. 
Co., 74 So. 256, 140 La. 937; Serio v. 
Orleans Ice Mfg. Co., (App.) 148 So: 
104; Powell v. Spencer Bros., 6 La? 
App. 669. 


N.H.—Lapoint v. 
A. 380, 81 N.H. 357. 


N.M.—De Lost & Phelps Dodge’Cor- 
poration, Stag Canon Branch, 261 P. 
811, 33 N.M. 15; Gonzales v. Chino 
Copper Co., 222 P. 903, 29 N.M. 228. 


R.I—Shewczuk v. Contrexeville 
Mfg. Co., 165 A. 444; Jillson vy. Ross, 
94 A. 717, 38 R.I. 145. 


Appeal in review of civil actions 
generally see Appeal and Error 3 C. 
J.D ep6, 

16. Birmingham Clay Products Co. 
v. White, 145 So. 668, 226 Ala. 89; Re- 
public Iron & Steel Co. v. Ingle, 134 
So. 878, 223 Ala. 127; Ex parte Sloss- 
Sheffield Steel & Iron Co., 92 So. 458, 
207 Ala. 219; Corria v. Fink Bros., 
120 A. 321, 45 RT. 80. 


Certiorari generally see Certiorari 
DISCS. p80. 


17. Cambria Coal Co. v. Ault, 
(Tenn.) 64 S.W.(2d) 18; U.S. Fidel- 
ity & Guaranty Co. v. McBride, 56 S. 
W.(2d) 736, 165 Tenn. 580; Tennessee 
R. Co. v. Chitwood, 43 S.W.(2d) 204, 
163 Tenn. 303; Sanders v. Blue Ridge 
Glass Corporation, 33 S.W.(2d) 84, 
161 Tenn. 535; Black Diamond Col- 
lieries v. Gibbs, 32 S.W.(2d) 1041, 161 
Tenn. 413; Borden Mills v. McGaham, 
32 S.W.(2d) 1039, 161 Tenn. 376; R. 
W. Hartwell Motor Co. v. Hickerson, 
26 S.W.(2d) 153, 160 Tenn. 513; May- 
berry v. Bon Air Chemical Co., 26 Sz 
W.(2d) 148, 160 Tenn. 459; Wm. H. 
Coleman: Co. v. Isbell, 19 S.W.(2d) 
243, 159 Tenn. 459; Aycock. Hosiery 
Mills v. Maryland Casualty,Co., 11 S. 
W.(2d) 889, 157 Tenn. 559; Wilkinson 
v. Johnson City Shale Brick Corpo- 
ration, 299 S.W. 1056,.2 S.W.(2d) 89, 
156 Tenn. 373; Odom v. Sanford & 
Treadway, 299 S.W. 1045, 156 Tenn. 
202; Washington County v. Evans, 
299 S.W. 780, 156 Tenn. 197; Knox- 
ville Power & Light Co. v. Barnes, 
299 SW. 772, 156 Tenn. 184; .Jack- 
son v. Diamond Coal Co., 299 S.W. 802, 
156 Tenn. 179; King v. Buckeye €ot- 
ton Oil Co., 296 S.W. 3, 155 Tenn. 491, 
53 A.L.R. 1086; Mullins vy. Ternes- 
see Stave & Lumber Co., 290 S.W. 
975, 155 Tenn. 132; Beech v. Keicher, 
289 S.W. 519, 154 Tenn. 329; Bry- 
Block Mercantile Co. v.° Carson, 288 
S.W. 726, 154 Tenn. 273; Bon Air Coal 
& Iron Corporation v. Johnson, 283 S. 
W. 447,°153 Tenn. 255; Ware v. Tllit 
nois Cent. Ry. Co., 281 S.W. 927, 1538 
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view questions of law,!8 particularly if statutes so 
provide,?® but not questions of fact,?° questions of 
fact being for the jury in the original action to de- 


Tenn. 144; Black Diamond _ Collieries 
v.- Deal, 265 S:W, 985,150 Tenn. 474; 
Leonard vy. Cranberry Furnace’ Co., 
265 S.W. 543, 150 Tenn. 346; Black 
Diamond Collieries v.'Carden, 265 S. 
W. 541, 150 Tenn. 336; Tennessee 
Hastman Corporation v. ‘Russell, 265 
S.W. 640, 150 Tenn. 331; Ezell v. Tip- 
ton, .264 -S.W. 355, 150° ‘Tenn.’*300; 
Vester Gas Range & Mfg. Co. v. Leon- 
ard, 257, S:W.* 395," 148° <Tennt~ 665; 
Moore v. Cincinnati, N. O; & T. 'P. Ry. 
Co., 256 S.W. 876, 148 Tenn. 561; Fred 
Cantrell Co. v. Goosie, 255 S.W.. 360, 
148 Tenn. 282; American Zine Co, of 
Tennessee v. Lusk, 255 S.W. 39, 148 
Tenn. 220; Tennessee Chemical Co. 
v. Smith, 238 S.W. 97, 145 Tenn, 532; 
Milne v. Sanders, 228 ‘S.W. 702; 148 
Tenn. 602: Fowler v. Continental Oil 
Co., 4 P.(2d) 1092, 48 Wyo. 410. 


18. Ala.—Birmingham Clay Prod- 
ucts Co. v. White, 145 So. 668, 226 Ala. 
89; Sloss-Sheffield Steel & Iron Co. 
v. Thomas, 127 So. 165, 220 Ala. 686; 
Woodward Iron Co. v. Vines, 116 So. 
514, 217 Ala. 369. 


Minn.—State v. District Court, Hen- 
pepin County, 177 N.W. 934, 146 Minn. 


N.J.—Hulley v. Moosbrugger, 95_A. 
1007, 88 N.J.Law 161, L.R.A.1916C 
1202. 


N.M.—De Lost v. Phelps Dodge Cor- 
poration, Stag Canon Branch, 261 P. 
$11, 33 N.M. 15. : 


Tenn.—Beech v. Keicher; 289 S.w. 
519, 154 Tenn. 329, 


[a] Reviewing court determines 
whether any evidence :supports the 
trial. court’s conclusion... Garden City 
Heading Co. v. Thomas, 142 So. 534, 
225-Ala. 273; Woodward Iron Co. v, 
Vines, 116 So.,514,.217 Ala. 369;. Ex 
parte Sloss-Sheffiield Steel & Iron Co,, 
92 So. 458, 207 Ala. 219; Smythe. v. 
Western Star Milling Co., 15 P.(2d) 
419, 186 Kan. 416; Dinoni v. Vulcan 
Goal Co;,, 297 sea ti21, 1382 “Kant 310) 
Williams v. Wilson; 282 P. 574, 129 
Kan. 215; State v. District Court of 
Ramsey County, 172 N.W. 1383, 142 
Minn. 335; Wm. H. Coleman Co. .v. 
Isbell, 19 S.W.(2d) 243, 159 Tenn. 459: 


[b] Questions certified (1) alone 
may be reviewed. McKane v. Capital 
Hill Quarry Co., 134 A. 640, 100 Vt. 
45. (2) So evidence will be examined 
in determining the jurisdiction of the 


commissioner of industries, where a | 


certified copy of the evidence is made 
part of the record. Chamberlain v. 
Central Vermont Ry. Co., 137 A. 326, 
100 Vt. 284. 


19. See statutory provisions; and 
cases infra this note. 


[a] In Rhode Island (1) under 
Workmen’s Compensation Act art 3 
§ 7, on appeal in an action for com- 
pensation only questions of law are 
reviewable. Jillson v. Ross, 94 A. 717, 
38 R.I. 145. (2) Where the only ques- 
tion before the trial court in a pro- 
ceeding under the workmen’s com- 
pensation act was as to the legal ef- 
fect of facts not questioned by either 
party, the decision of the court as 
to such question is subject to review 
on appeal. Lupoli v. Atlantic Tubing 
Coo-bityAy 766,)43 Ri 299. 


20. Gulf States Steel Co. v. Griffin, 
106 So. 878, 214 Ala. 126; Ideal Bak- 
ery v. Schryver, 299 P. 284, 43 Wyo. 
108. 

. [a] Rule applied.—(1) The appel- 
late court, does not consider the cred- 
ibility of witnesses (Smythe v. West- 
ern Star Milling Co., 15 P.(2d) 419, 


« 


itor Co. v...Andino, 116° So. 
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136 Kan. 416), (2) nor the weight 
(Garden City Heading Co. v. Thomas, 
142, So. 584, 225 Ala. 273; Republic 
Iron & Steel Co. v. Ingle, 134 So. 878, 
223° Ala. 127; Woodward Iron Co. v. 
Jones, 116 So. 425, 217 Ala. 361; Hearn 
v. U. S. Cast Iron Pipe & Foundry 
Co., 116 Sol 365, 217% Ala... 3525) sox 
parte Gadsden Car Works, 99. So. 725, 
211 Ala. 82; Smythe v. Western Star 
Milling Co., 15 P.(2d) 419, 136 Kan. 
416; Nevich v. Delaware, L. & W. R. 
Co., 100‘A. 234, 90 N.J.Law 228,°L.R. 
AA9VITE 847), (3) or preponderance 
(Woodward Iron Co. v. Jones, su- 
pra; Nevich v. Delaware, L.. & W. R. 
Co., supra) of the evidence. . (4) Pre- 
ponderance of conflicting: evidence 


/cannot. be determined by the appél- 


late court. Bortnick v. Cudahy Pack- 
ing Co., 241 P. 442, 119 Kan. 864. ‘ 


21. Sunny Point Packing Co. v. 
Faigh, 63 F.(2d) 921. : 


[a] Rule applied.—Whether watch- 
man disappearing from fishtrap float- 
ing in navigable waters during severe 
storm met death by accident “aris- 
ing’ out of and in course of employ- 
ment” is question for jury.- Sunny 
Fpint ‘Packing Co. v. Faigh, 63 F.(2d) 


22. U.S. Fidelity & Guaranty Co. 
v. McBride, 56 S.W. doa) 736, 165 Tenn. 
580; Tennessee Eastman Corporation 
v. Russell, 265 S.W. 540, 150°Tenn. 
831;, McKane v.: Capital Hill Quarry 
Co., 134 A. 640, 100 Vt. 45. 


[a] Other statements.—(1) A judg- 
ment on the evidence in a compensa- 
tion case is final. Bon Air Coal & Iron 
Corporation v. Johnson, 283 S.W. 447, 
153 Tenn..255; Black Diamond Col- 
lieries v. Deal, 265 S-W. 985, 150.Tenn, 
474. (2) Findings of fact of the com- 
mission are conclusive on the review- 
ing court. Republic Iron & Steel Co. 


bv. Reed, 137,, SO; 1673, o228,cAla.. 6173 


Morgan-Hill Paving Co. v. Stewart, 
126 So. 116, 220. Ala. 480; Woodward 
Iron Co. v,..Dean, 117 So. 52%. 217. Ala. 
530, 60 A:L.R. 536; American Radia- 
121, 217 
Ala. 424; Sloss-Sheffield Steel & Iron 
CO, V1, LLOUSe LUG SOu) On, ook ln Alas 
422; . Woodward Tron Co. .v. Vines, 
116 So. 514, 217. Ala..369; Martin y, 
Sloss-Sheffield Steel & Iron Co., 113 
So. 578, 216 Ala. 500; Woodstock Cot- 
ton Mills v. Gilmer, 113 So. 83, 216 
Ala. 256; Benoit Coal Mining Co. v. 
Moore, 109 So. 878, 215 Ala. 220; Para- 
mount Coal Co. v. Williams, 108 So. 
7, 214 Ala. 394; Summit Coal Co. v. 
Walker, 107 So. 905, 214 Ala. 332; 
Gulf States Steel Co. v. Griffin, 106 
So. 878, 214 Ala. 126; Ex parte Lit- 
tle Cahaba Coal Co., 105 So. 648, 213 
Ala. 596; Ex parte Paramount Coal 
Co.,. 104. So..753,. 213) Adas 281%") Wx 
parte De Bardeleben Coal Co., 103 So. 
548, 212 Ala. 533; Ex parte Thomas, 
96 So. 233, 209 Ala. 276; Ex parte 
Louisville & N. R. Co., 94 So. 289, 208 
Ala. 216; Ex parte Sloss-Sheffield 
Steel & Iron Co., 92 So. 458, 207 Ala. 
219; Bradshaw v. Eagle Picher Lead 
Co., 247 P. 644, 121 Kan. 525; Jacobs 
v. Hamilton Coal & Mercantile Co., 
182 P. 410, 105 Kan. 234; Gailey v. 
Peet Bros. Mfg. Co., 157 P. 431, 98 
Kan. 538; Fuhrmann y. Keenan, 122 
So. 892, 168 La. 642 [aff 120 So. 403, 
11 La.App. 66]; Young v. Melrose 
Granite Co., 189 N.W. 426, 152 Minn. 
512, 29 AiL.R. 506; Cambria Coal Co. 
v. Ault, (Tenn.) 64.S.W.(2d) 18; Ten- 
nessee R. Co. v. Chitwood, 43 S.W. 
(2d) 204, 163 Tenn. 303; Sanders v. 
Blue Ridge Glass. Corporation, 33 S> 
W.(2d) 84, 161 Tenn. 535; Aycock 
Hosiery Mills v. Maryland Casualty 


| sell, 
' (6) that the injury was the proximate 
/cause of death (Paramount Coal Co. 


‘sell, 
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termine,2! the findings of fact and verdict of the tri- 
al court being binding,?? as statutes in some jurisdic- 
tions provide,?* and as it has been held, not review- 


Co., 11 S.W:(2d) 889, 157 Tenn. 559; 
Wilkinson vy. Johnson City Shale 
Brick Corporation, 299 S.W. 1056, 2 
S.W.(2d) 89, 156 Tenn. 373; Odom v. 
Sanford & Treadway, 299 S.W. 1045, 
156 Tenn. 202; Washington County v. 
Bvans, 299 S.W. 780, 156 Tenn. 197; 
Knoxville Power & Light Co. v. 
Barnes, 299 S.W. 772, 156 Tenn. 184; 
Jackson v. Diamond Coal Co., 299 S.W. 
802, 156 Tenn. 179; Bry-Block Mer- 
cantile- Co; v. Carson, 288 S.W. 726, 
154. Tenn. 273; Ware vy. Illinois Cent. 
Ry. Co., 281 S.W. 927, 153 Tenn. 144; 
Vester Gas. Range & Mfg. Co. v. 
Leonard, 257 S.W. 396, 148 Tenn. 665; 
In re Hibler, 261 P. 648, 37 Wyo. 332; 
McMahon vy. Midwest Refining Co., 252 
P. 1027, 36 Wyo. 90. 


[b] Rule applied.—(1), Status as 
employee or independent contractor 
(Peoples v. Condie-Bray Glass & 
Paint Co., 249 P. 603, 121 Kan. 657); 
(2) dependency (Gulf States Steel 
Co. vy. Griffin, 106 So. 878, 214 Ala. 
126); (3) that deceased contributed 
to wife’s support (Woodward Iron 
Co. v. Jones, 116 So. 425, 217 Ala. 


1361); (4) as to extent of employee’s 
t}injury (Jackson v. Diamond Coal Co., 
F299 S.W. 802, 156 Tenn. 179); 


(5) 
whether the death of the employee 
was the result of accident or of pre- 


|}existing. disease (Cambria Coal Co. 
iv. Ault, (Tenn.) 64 S.W.(2d) 18; Ten- 


nessee Eastman Corporation v. Rus- 
265 S.W. 540, 150 Tenn. 331); 


v. Williams, 108 So. 7, 214 Ala. 394); 
(7) that death arose out of and in 


'the.course of his employment (Ten- 


nessee Eastman Corporation v. Rus- 
265..S.W. 540, 150° Tenn. 331); 
(8) that employee was not. asleep at 


‘the time of injury (Ex parte De Bar- 
pone Coal Co., 108 So. 548, 212 Ala. 
|Guaranty Co. v. McBride, 56 S.W. 


(9) earnings (U. S. Fidelity & 
(ad) 
736, 165.Tenn. 580); (10) as to im- 


‘mediate effect of accident. (Sanders v. 
“Blue Ridge Glass Corporation, 33 S. 
p Meee) 84, 161 Tenn. 535); (11) award 
mop 
'(Woodstoeck Cotton Mills v. Gilmer, 


compensation for loss of eye 


113 So. 88, 216 Ala. 256); (12) wheth- 


‘er employer was prejudiced by the 


failure of the employee to give the 


‘required notice’ (Bradshaw v. Hagle 
|Picher Lead Co., 247 P. 644, 121 Kan. 


(525); (13) and as to the employer’s 
actual knowledge of injury to em- 
‘ployee (American Radiator Co. v. An- 
‘dino, 116 So. 121, 217 Ala, 424). 


| [ce] Both where award is denied 
and where it is granted, the rule ap- 
iplies equally well. Cohen v. Birming- 
ham Fabricating Co., 139 So. 97, 224 
Ala. 67; Bullard v. Cullman Heading 
‘Co., 124 So. 200, 220 Ala. 1438. 


23. See statutory provisions; 
.cases infra this note. 


[a] In New Jersey in view of P. L. 
p 134, the court is bound by findings 
‘of fact. Blackford v. Green, 94 A. 401, 
‘87 N.J.Law 359 [aff 100 A. 1069, 89 
-N.J.Law 357]; Siemientkowski Vv: 
Berwind White Coal Min. Co., 92 A. 
‘909; Zabriskié v. Erie R. Co., 92 A. 
385, 86 N.J.Law 266, L.R.A.19T6A. 315; 
Scott v. Payne Bros., Inc., 89 ‘A. 927, 
85 N.J.Law 446. 


[b] In Rhode Island (1) in view 
of Gen.’ Li (1923), ¢ 92 ‘art 3 3°U, as 
amended, findings of fact are conclu- 
sive, in the absence of fraud. Shew- 
ezuk v. Contrexeville Mfg. Co., 165 A. 
444; Keith v. Narragansett Electric 
i €o., 164 A. 907; Rowe v. River Spin- 
ning Co., 144 A. 109; Winoker v. Win- 
oker, 136 A. 764, 48 R.I. 184; Desroch- 


and 
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able,?4 or, in other words, not 


ers v. Atwood-Crawford Co., 131 A. 
48, 47 R.I. 116; Corria v. Fink Bros., 
120 A. 321, 45 R.I. 80; Walsh v. River 
Spinning Co., 103 A. 1025, 41 R.I. 490, 
13 A.L.R. 956. (2) This rule has been 
applied 'as to whether accident to 
right eye accelerated disease already 
existent in left eye (Desrochers v. 
Atwood-Crawford Co., 131 A. 48, 47 
R.I. 116), (3) and to a finding that 
heat exhaustion was the cause of 
employee’s death (Walsh vy. River 
Spinning Co.,.103 A. 1025, 41 R.I. 490, 
13 A.L.R. 956). 


24. N.J.—Colucci v. Edison Port- 
land Cement Co., 108 A. 313, 93 N.J. 
Law 332 [rev on other ground 111 
A. 4,94 N.J.Law 542,10 A.L.R. 1486]; 
Foley v. Home Rubber Co., 99 A. 624, 
89 N.J.Law 474 [aff 102 ‘A. 1053, 91 
N.J.Law 323]. 


R.I.—Leclaire v. Glengarry Mills, 
102 A. 513;\ Donahue v. R. A. Sher- 
man’s ‘Sons’ Co., 98, A. 109, 39 R.I. 
373, L.R.A.1917A 76. 


{a] Other statements.—Finding 
will be sustained. State v. District 
Court of Beltrami County, 176 N.W. 
165, 145 Minn, 127; State v. District 
Court of Pennington County, Four- 
teenth Judicial. Dist., 172 N.W. 311, 
‘142 Minn 420; Sweet v..Sherwood Ice 
Co., 100 A. 316, 40 R.I. 203. 


[b] Rule applied to a finding that: 
(1) Petitioner was ill.. Donahue v. 
R. A: Sherman’s Sons-Co., 98 A. 109, 
39 R.I. 373, L.R.A.1917A 76. (2) In- 
jury was sustained while ‘the em- 
ployee and another employee were en- 
‘gaged in-sport. Leclaire vy. Glengarry 
Mills, (R-I.) 102 A. 518. (3) Petitioner 
‘was not.actually dependent upon her 
husband, as required by statute. 
Sweet v. Sherwood Ice Co., 100 A. 316, 
40 R.I. 203. (4) Circumstances con- 
stituted “accident, mistake or unfore- 
Seen. cause,” excusing the giving of 
notice: Donahue v. R. A. Sherman’s 
Sons Co., 98 A. 109, 39 R.I. 373, LRA. 
BILTA 76. 


+25. Ala.—Cohen v. Birmingham Fab- 
ricating Co.}°139 So. 97, 224 Ala. 67; 
Repubiic Iron & Steel Co. v. Ingle, 134 
So. .878,1223 Ala. 127; Harris v. Sloss- 
Sheffield Steel & Iron Co., 132 So. 727, 
222 Ala. 470; Mobile Liners v. McCon- 
nei, (126: So. 626, 220 Ala. 562; Bul- 
dJard.v: Cullman Heading Co., 124 So. 
200, 220 Ala. 143; Sloss-Sheffield Steel 
& Iron Co: v. Keefe, 116 So. 424, 217 
Ala. 409; Crescent Coal Co. v. Sim- 
mons,' 116 So. 512, 217 Ala. 367; Wood- 
ward Iron Co. v. Jones, 116 So. 425, 
217 Ala. 361; Benoit Coal Mining Co. 
v. Moore, 109 So. 878, 215 Ala. 220; 
Summit Coal Co. v. Walker, 107 So. 
905; 214 Ala. 332; Ex parte Little 
Cahaba Coal Co., 105 So. 648, 213 Ala. 


596; Ex parte Coleman, 100 So. 114, 
211 Ala: 248; Ex parte Woodward 
tron Co:,. 99 (So. 649, “2701 Alay sriair 


Ex parte Shaw, 97 So. 694, 210 Ala. 
185; Ex parte Nunnally Co., 95.So. 
343, 209 Ala. 82.. 


Kan.—Dinoni v.. Vulcan Coal Co., 
297. P. 721, 132 Kan. 810; Williams v. 
Wilson, 282.P. 574,129 Kan. 215. 


La.—Serio v. Orleans Ice Mfg. Co., 
(App.) 148.So. 104; Rylander v. T. 
Smith & Sons, (App.) 145 So. 64 [aff 
149 So. 434, 177 La. 716]; Colquette 
v. Louisiana Central Lumber Co., 119 
So. 714, 11 La.App. 140; Hicks v. 
White Crandin Lumber Co.; 7 La.App. 
73; Talley v. Alabama Petroleum Co., 


6 La.App. 677; Powell v. Spencer 
Bros., 6 La.App. 669. 
Minn.—State v. -District Court, 


Seventh Judicial Dist., 173 N.W. 857, 
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subject to be- | ing disturbed,?® if there is any,?* conflicting,?’ le- 


143 Minn. 397; State v. District Court 


of St. Louis County, 163 N.W. 755, 
137 Minn. 435, L.R.A.1917F 1094. 


N.H.—Lapoint v. Winn Bros., 126 A. 
380, 81 N.H. 357. 


N.J.—Geizel v. Regina Co., 114 A. 
328, 96 N.J.Law 31 [aff 116 A. 924, 97 
N.J.Law 331). 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


R.I.—Turner Const. Co. v. Simone, 
153 A. 364, 51,R1. 210; Weber v. 
American Silk Spinning Co., 95 A. 603, 
38 R.I. 309, Ann.Cas.1917E 153. 


Tenn.—Borden Mills v. McGaha, 
32 S.W.(2d) 1039, 161 Tenn. 376; .R. 
W. Hartwell Motor Co. v. Hickerson, 
26 S.W.(2d) 153, 160 Tenn. 513; May- 
berry v. Bon Air Chemical Co., 26 S. 
W.(2d) 148, 160 Tenn. 459; Leonard 
v. Cranberry Furnace Co., 265 S.W. 
543, 150 Tenn. 346; Ezell v. Tipton, 
264 S.W. 355, 150 Tenn. 300; Moore 
v. Cincinnati, N. O. & T. P. Ry. Co., 
256 S.W. 876, 148 Tenn. 561; Ameri- 
can Zine Co. of. Tennessee v. Lusk, 255 
S.W. 39, 148 Tenn. 220; Tennessee 
Chemical Co. y. Smith, 238 S.W. 97, 
145 Tenn. 532. 


Vt.—Roller*vi Warren, 129 A. 168, 
98 Vt. 514. 


Wyo.—Standard Oil Co. (Indiana) 
v. Ervin, 8 P.(2d) 447, 44 Wyo. 88; 
Standard. Oil Co. of Indiana vy. Sulli- 
van, 237 P. 253, 33 Wyo. 223. 


[a] Other statements.—(1) Find- 
ing or verdict cannot be set aside. 
Lapoint v. Winn Bros., 126 A. 380, 81 
N.H. 357; Midwest Refining Co. v. 
George, 7. P.(2d) 213, 44 Wyo. 25. (2) 
Decree awarding compensation will 
be affirmed. Wilson v. Birmingham 
Electric Co., 122 So. 411, 219 Ala. 436; 
Mayeur v. J. R. Crowe Coal & Mining 
Co., 186 P. 1035, 106 Kan. 123; Myers 
v. Louisiana Ry. & Nav. Co., 74 So. 
256, 140 La. 937; Halbeisen v. H. Kop- 
pers Co., 113 A.' 921, 95 N.J.Law 257; 
Manziano v. Public Service Gas Co., 
105 A. 484, 92 N.J.Law 322; Black 
Diamond Collieries y. Gibbs, 32 S.W. 
(2d) 1041, 161 Tenn. 413; Fred Cant- 
rell Co. v. Goosie, 255 S.W. 360, 148 
Tenn. 282. .(3) Court will not under- 
take to review the entire evidence and 
substitute its own judgment for that 
of the lower tribunal. Fowler v. Con- 
tinental Oil Co., 4 P.(2d) 1092, 43 
Wyo. 410. (4) Award will not be re- 
versed. Milne v. Sanders, 228 S.W. 
702, 148 Tenn. 602. 


[b] Rule applied.—(1) Dependen- 
cy (Ex parte Nunnally Co., 95 So. 343, 
209 Ala. 82; Serio v. Orleans Ice Mfg. 
Co., (La.App.) 148 So. 104; Gonzales 
v. Chino Copper Co., 222 P. 903, 29 
N.M. 228; Tennessee Chemical Co. v. 
Smith, 238 S.W. 97, 145 Tenn. 532); 
(2) that death of employee was due 
to accident (Colquette v. Louisiana 
Central Lumber Co., 119 So. 714, 11 
La.App. 140); (3) whether there is an 
intervening cause (Dinoni v. Vulcan 
Coal. Cos, 297. Pe 721, W32 Kan. 810) 
(4) that accident arose out of and in 
the course of the employment (Wil- 
liams v. Wilson, 282 P. 574, 129 Kan. 
215; Carroll v. What Cheer Stables 
Co., 96 A. 208, 38 R.I. 421, L.R.A.1916D 
154, Ann.Cas.1918B 346; Jillson v. 
Ross, 94 A.:717, 38 R.I. 145); (5) that 
accident to employee was after begin- 
ning of day’s work (Talley v. Ala- 
bama. Petroleum Co., 6 La.App. 677); 
(6) that injured workman, claiming 
compensation, was not drunk at time 
of injury (In re Karos, 243 P. 593, 34 
Wyo. 357); (7) earnings (Hicks v. 
White Crandin Lumber Co., 7 La.App. 


73; Powell v. Spencer Bros., 6 La.App. 
669); (8) as to extent of employee’s 
injuries (Gailey v. Peet Bros. Mfg. 
Co., 157 P. 431, 98 Kan. 53; Rylander 
v. T. Smith & Sons, (App.) 145 So. 
64 [aff 149 So. 434, 177 La. 716]; Fred 
Cantrell Co. vy. Goosie, 255 S.W. 360, 
148 Tenn. 282); (9) that ankylosis of 
right wrist was caused by injury in 
the course of employment, not by dis- 
ease (Borden Mills v. McGaha, 32 S. 
W.(2d) 1039, 161 Tenn. 376); (10) 
that a broken hip produced total dis- 
ability (Myers v. Louisiana Ry. & 
Nav. Co., 74°,So. 256,140 La. 927); 
(11) finding of partial dependency 


. (Lapoint v. Winn Bros., 126 A. 380, 


8i N.H. 357); (12) as to the period 
of disability (Gorrell v. Battelle, 144 
P. 244, 93 Kan. 370; Beco v. T. Smith 
& Sons, (La.App.) “846 So. 175); (13) 
as to scheduled injuries (Ezell v. 
Tipton, 264 S.W. 355, 150 Tenn. 300); 
(14) as to refusal of petitioner to re- 
sume former employment (Weber v. 
American Silk Spinning Co., 95 A. 603, 
38 R.I. 309, Ann.Cas.1917E 153); (15) 
and as to absence of improper con- 
duct in connection with the case and 
treatment of injury (Corral v. Wil- 
liam H. Hamlyn & Son, 94 A. 877, 38 
R.I. 249). 


26. Ala.—Cohen vy. Birmingham 
Fabricating Co., 139 So. 97, 224 Ala. 
67; Republic Iron & Steel Co. v. Reed, 
137 So. 673, 223 Ala. 617; Republic 
Iron & Steel Co. v. Ingle, 134 So. 878, 
223 Ala. 127; Morgan-Hill Paving Co. 
v. Stewart, 126 So. 116, 220 Ala. 480; 
Bullard v. Cullman Heading Co., 124 
So. 200, 220 Ala. 143; Wilson v. Bir- 
mingham Electric Co., 122 So. 411, 219 
Ala. 436; American Radiator Co. v. 
Andino, 116 So. 121, 217 Ala. 424; 
Sloss-Sheffield Steel & Iron Co. v. 
House, 116 So. 167. 217 Ala. 422; 
Woodward Iron Co. y. Jones, 116 So. 
425, 217 Ala. 361; Paramount Coal Co. 
v. Williams, 108 So. 7, 214 Ala. 394; 
Ex parte Little Cahaba Coal Co., 105 
So. 648, 213 Ala. 596; Ex parte Para- 
mount Coal Co., 104 So. 753, 213 Ala. 
281; Ex parte Sloss-Sheffield Steel & 
Iron Co., 92 So. 458, 207 Ala. 219. 


N.H.—Lapoint v. Winn Bros., 126 A. 
380, 81 N.H. 357. 


N.M.——Gonzales v. Chino Copper Co., 
222 P. 908, 29 N.M. 228. 


R.I.—Desrochers v. Atwood-Craw- 
ford Co., 131 A. 48, 47 R.I. 116; Weber 
v. American Silk Spinning Co., 95 A. 
603, 38 R.I. 309, Ann.Cas.1917E 153. 


Tenn.—Black Diamond Collieries v. 
Gibbs, 32 S.W.(2d) 1041, 161 Tenn. 
413; Leonard v. Cranberry Furnace 
Co., 265 S.W. 543, 150 Tenn. 346; Ves- 
ter Gas Range & Mfg. Co. v. Leonard, 
257 S.W. 396, 148 Tenn. 665; Fred 
Cantrell Co. v. Goosie, 255 S.W. 360, 
148 Tenn. 282; Tennessee Chemical 
Co. v. Smith, 238 S.W. 97, 145 Tenn. 
532; Milne v. Sanders, 228 S.W. 702, 
143 Tenn. 602. 


Wyo.—Standard Oil Co. (Indiana) 
v. Erwin, 8 P.(2d) 447, 44 Wyo. 88; 
Standard Oil Co. of Indiana v. Sulli- 
van, 237 P. 253, 33 Wyo. 223. 


{a] Other statement.—Where 
there is some evidence to sustain the 
finding, it will be presumed sufficient. 
Woodstock Cotton Mills v. Gilmer, 113 
So. 83, 216 Ala. 256. 


27. Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562; Borden Mills 
v. McGaha, 32 S.W.(2d) 1039, 161 
Tenn. 376; Fowler v. Continental Oil 
Co., 4 P.(2d) 1092, 43 Wyo. 410; In 
re Karos, 243 P. 593, 34 Wyo. 357. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1269] 


gal,?* material,?® substantial®® evidence** from which 
different conclusions might reasonably be drawn,°? in 


{a] Rule applied.— The trial 
court’s finding on conflicting evidence 
on whether the injured employee was 
a servant or an independent contractor 
will not be disturbed if the evidence 
supports it. Mayberry v. Bon Air 
Chemical Co., 26 S.W.(2d) 148, 160 
Tenn. 459. 


28. Cohen vy. Birmingham Fabri- 
eating Co., 139 So. 97, 224 Ala. 67: 
Republic Iron & Steel Co. v. Reed, 137 
So. 673, 223 Ala. 617; Bullard v. Cull- 
man Heading Co., 124 So. 200, 220 Ala. 
143; Woodward Iron Co. v. Dean, 117 
So. 52, 217 Ala? 530, 60 A.L.R. 536; 
Sloss-Sheffield Steel & Iron Co. v. 
House, 116 So. 167, 217 Ala. 422; Cres- 
eent Coal Co. v. Simmons, 116 So. 512, 
217 Ala. 367; Woodward Iron Co. v. 
Jones, 116 So. 425, 217 Ala. 361; Sloss- 
Sheffield Steel & Iron Co. v. Keefe, 
116 So. 424, 217 Ala. 409; Woodward 
Iron Co. v. Vines, 116 So. 514, 217 Ala. 
369; Paramount ‘Coal Conv. Williams, 
108 So. 7, 214 Ala. 394; Ex parte Lit- 
tle Cahaba Coal Co., 105 So. 648, 213 
Ala. 596; Ex parte Paramount Coal 
Con. M044S0: T58,e2i3n Alay 28h; dex 
parte De Bardeleben Coal €o;, 103 So. 
548, 212 Ala. 533; Ex parte Woodward 
Tron Co., 99 So. 649, 21jeAda. dt1? ox 
parte Thomas, 96 So. 2338, 209 Ala. 
276; Ex parte Sloss- Sheffield Steel & 
Iron Co., 92 So. 458, 207 Ala. 219; Le- 
claire v. Glengarry Mills, (R.1.) 102 
A. 515: Weber v. American Silk Spin- 
ning Co.. 95 A. 603, 38 R.I. 309, Ann. 
Cas.1917E 153. 


fa] Questions of admissibility of 
evidence will not be considered on ap- 
peal where there is legal evidence 
supporting the finding. Sloss-Shef- 
field Steel & Iron Co. v. House, 116 So. 
167, 217 Ala. 422; Ex parte Woodward 
Iron Co., 99 So. 649, 211 Ala. 111; Ex 
parte Thomas, 96 So. 233, 209 Ala. 276; 
Ex parte Sloss-Sheffield Steel & Iron 
Co., 92 So. 458, 207 Ala. 219. 


{[b] Statute relating to proof of 
hernia in workmen’s compensation 
cases did not change rule. Woodward 
roe Co. v. Vines, 116 So. 514, 217 Ala. 


29. Cambria Coal Co. v. Ault, 
(Tenn.) 64 S.W.(2d) 18; Odom v. San- 
ford & Treadway, 299 S.W. 1045, 156 
Tenn. 202; Wilkinson v. Johnson City 
Shale Brick Corporation, 299 S.W. 
1056, 2 S.W.(2d) 89, 156 Tenn. 373; 
Washington County v. Evans, 299 S. 
W. 780, 156 Tenn. 197: Knoxville Pow- 
er & Light Co. v. Barnes, 299 S.W. 
772, 156 Tenn. 184; Black Diamond 
Collieries v. Deal, 265 S.W. 985, 150 
Tenn. 474; Leonard v. Cranberry Fur- 
nace Co., 265 S.W. 543. 150 Tenn. 346; 
Vester Gas Range & Mfg. Co. v. Leon- 
ard, 257 S W. 395, 148 Tenn. 665: Fred 
Cantrell Co. v. Goosie, 255 S.W. 360, 
148 Tenn. 282. 


30. Gulf States Steel Co. v. Griffin, 
106 So. 878, 214 Ala. 126; Gonzales v. 
Chino Copper Co., 222 P. 903, 29 N.M. 
228: Standard Oil Co. (Indiana) v. 
Erwin, 8 P.(2d) 447, 44 Wyo. 88; Fow- 
ler v. Continental Oil Co., 4 P.(2d) 
1092, 43 Wyo. 410: McMahon v. Mid- 
west Refining Co., 252 P. 1027, 36 Wyo. 
90: Standard Oil Co. of Indiana v. 
Sullivan, 237 P. 253, 33 Wyo. 223. 


31. Ala.—Martin v. Sloss-Sheffield 
Steel & Iron Co., 113 So. 578, 216 Ala. 
500; Summit Coal Co. v. Walker, 107 
So. 905, 214 Ala. 332; Ex parte Woed- 
ward Iron Co., 99 So. 649, 211 Ala. 111; 
Ex parte Louisville & N. R. Co., 94 So. 
289, 209 Ala. 216. 


Kan.—Dinoni v. Vulcan Coal o-, 
297 P. 721;-132 Kan. 810. 
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La.—Hicks v. White Crandin Lum- 
ber Co., 7 La.App. 73. 


R.I.—Turner Const. Co. v. Simone, 
153 A. 364, 51 R.I. 210; Walsh v. Riv- 
er Spinning Co., 103 A. 1025, 41 R.I. 
490, 13 A.L.R. 956; Collins v. Cole, 
99 A. 830, 40 R.I. 66. 


Tenn.—Sanders v. Blue Ridge Glass 
Corporation, 33 S.W.(2d) 84, 161 Tenn. 
535; Mayberry v. Bon Air Chemical 
Co., 26 S.W.(2d) 148, 160 Tenn. 459; 
Aycock Hosiery Mills v. Maryland 
Casualty Co., 11 S.W.(2d) 889, 157 
Tenn. 559; Moore v. Cincinnati, N. 
OO. & TP. Ry, \.Co., 256.S.\W..18761 148 
Tenn. 561; American Zinc Co. of Ten- 
Sites v. Lusk, 255 S.W. 39, 148 Tenn. 


Vt.—McKane v. Capiton: Hill Quar- 
ry Co., 134 A. 640, 100 Vt. 45. 


[a] Even though preponderance of 
evidence (1) is against the finding, the 
text rule applies. Vester Gas Range 
& Mfg. Co. v. Leonard, 257 S.W. 395, 
148 Tenn. 665. (2) “The General As- 
sembly has given to the superior court 
the exclusive final jurisdiction to de- 
termine such questions of fact, and 
that the consideration of the pre- 
ponderance of the testimony cannot be 
brought before us upon appeal.” Cor- 
ral v. William H. Hamlyn & Son, 94 A. 
877, 38 R.I. 249. 


32. Republic Iron & Steel Co. v. 
Ingle, 134 So. 878, 223 Ala. 127; Har- 
ris v. Sloss-Sheffield Steel & Iron Cos 
132 So. 727, 222 Ala. 470; Mobile Lin- 
ers Vv. McConnell, 126 So. 626, 220 Ala. 
562; Woodward Iron Co. v. Jones, 116 
So. 425, 217 Ala. 361; Benoit Coal Min- 
ing Co. v. Moore, 109 So. 878, 215 Ala. 
220; Ex parte Little Cahaba Coal Co., 
105 So. 648, 213 Ala. 596; Ex parte 
Coleman, 100 So, 114, 211 Ala. 248; ‘Ex 
parte Shaw, 97 So. 694, 210 Ala. 185: 
Ex parte Nunnally Co., 95 So. 343, 209 
Ala. 82: R. W. Hartwell Motor Co. 
v. Hickerson, 26 S.W.(2d) 1538, 160 
Tenn. 513. 


[a] Rule applied.—Findings in a 
compensation proceeding leaving room 
for opposing inferences as to whether 
claimant settled with the father of a 
third party ‘causing the injury as 
agent of son, or whether the son rati- 
fied his father’s acts, the commission- 
er did not err in refusing to find that 
the father was the agent of his son. 
ey v. Lane Const. Co., (Vt.) 168 A. 


33. Ala.—Cohen v. Birmingham 
Fabricating Co., 139 So. 97, 224 Ala. 
67; Republic Iron & Steel Co. v. Reed, 
137 So. 673. 223 Ala. 617; Republic 
Iron & Steel Co. v. Ingle, 134 So. 878, 
223 Ala. 127; Harris v. Sloss-Sheffield 
Steel & Iron Co., 132 So. 727, 222 Ala. 
470; Mobile Liners v. McConnell, 126 
So. 626, 220 Ala. 562; Morgan-Hill 
Paving Co. v. Stewart, 126 So. 116, 220 
Ala. 480; Bullard v. Cullman Heading 
Co., 124 So. 200, 220 Ala. 143; Wood- 
ward Iron Co. v. Dean, 117 So. 52,217 
Ala. 530, 60 A.L.R. 536; American 
Radiator Co. v. Andino, 116 So. ala ys 
217 Ala. 424; Sloss-Sheffield Steel & 
Iron Co. v. House, 116) Som 167) 21:7 
Ala. 422; Sloss-Sheffield Steel & Iron 
Co. v. Keefe, 116 So. 424, 217 Ala. 409; 
Woodward Iron Co. v. Vines, 116 So. 
514, 217 Ala. 369; Crescent Coal Co. v. 
Simmons, 116 So. 512, 217. Ala. 367: 
Martin-v. Sloss-Sheffield Steel & Iron 
Co., 113 So. 578, 216 Ala. 500; Wood- 
stock Cotton Mills v. Gilmer, 113-So. 
83, 216 Ala. 256; Benoit Coal Mining 
Co. v. Moore, 109 So. 878, 215 Ala. 220; 
Paramount Coal Co. v. Williams, 108 
So. 7, 214 Ala. 394; Summit Coal Co. v. 
Walker, 107 So. 905, 214 Ala. 332; 
Gulf States Steel Co. v. Griffin, 106 So. 


support thereof.** 
same credit as findings of a trial court.3+ 
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Such findings are to be given the 
However, 


878, 214 Ala. 126; Ex parte Little 
Cahaba Coal Co., 105 So. 648, 213 Ala. 
596; Ex parte Paramount Coal Co., 
104 So. 753, 213 Ala. 281; Ex parte 
De Bardeleben Coal Co., 103 So. 548, 
212 Ala. 533; Ex pagxte Coleman, 100 
So. 114, 211 Ala. 248; Ex parte Wood- 
ward Iron Co., 99 So. 649, 211 Ala. 111; 
Ex parte Shaw, 97 So. 694, 210 Ala. 
185; Ex parte Thomas, 96 So. 233, 209 
Ala, 276; Ex parte Louisville & N. R. 
Co., 94 So. 289, 209 Ala. 216; Ex parte 
Nunnally Co., 95 So. 343, 209 Ala. 82; 
Ex parte Sloss-Sheffield Steel & Iron 
Co., 92 So. 458, 207 Ala, 219. 


Kan.—Dinoni v. Vulcan Coal Co., 297 
P. 721, 182 Kan. 810. 


La.—Hicks v. White Crandin Lum- 
ber Co., 7 La.App. 73. 


N.H. Bs tapoint v. Winn Bros., 126 A. 
380, 81 N.H. 357 


N.M.—Gonzales v. Chino Copper Co., 
222 P. 903, 29 N.M. 228. 


R.I.—Turner Const. Co. v. Simone, 
153 A. 364, 51 R.I. 210; Desrochers v. 
Atwood-Crawford Co., 131 A. 48, 47 
R.I. 116; Walsh v. River Spinning 
Co., 103 A. 1025, 41 R.I. 490, 13 A.L.R. 
956; Leclaire v. Glengarry Mills, 102 
A. 513; Weber v American Silk Spin- 
ning Co., 95 A. 603, 38 R.I. 309, Ann. 
Cas.1917E 153. 


Tenn.—Cambria Coal Co. v. Ault, 64 
S.W.(2d) 18; Sanders v. Blue Ridge 
Glass Corporation, 33 S.W.(2d) 84, 161 
es 535; Black Diamond Collieries 

Gibbs, 32 S.W.(2d) 1041, 161 Tenn. 
ta: Borden Mills v. McGaha, 32 S.W. 
(2d) 1039, 161 Tenn. 376; R. W. Hart- 
well Motor Co. v. Hickerson, 26 S.W. 
(2d) 153, 160 Tenn. 513: Mayberry v. 
Bon Air Chemical Co., 26 S.W.(2d) 
148, 160 Tenn. 459; Aycock Hosiery 
Mills v. Maryland Casualty Co.. 11 S. 
W.(2d)_ 889, 157 Tenn. 559: Wilkin- 
son v. John City Shale Brick Corpora- 
tion, 299 S.W. 1056, 2 S.W.(2d) 89, 156 
Tenn. 373; Odom v. Sanford & Tread- 
way, 299 S.W. 1045, 156 Tenn: 202; 
Washington County v. Evans, 299 S. 
W. 780, 156 Tenn. 197; Knoxville Pow- 
er & Light Co. v. Barnes, 299 S.W. 772, 
156 Tenn. 184; Black Diamond Col- 
lieries v. Deal, 265 S.W. 985, 150 Tenn. 
474; Leonard v. Cranberry Furnace 
Co., 265 S.W. 543, 150 Tenn. 346; Ves- 
ter Gas Range & Mfg. Co. v. Leonard, 
257 S.W. 395, 148 Tenn. 665; Moore v. 
Cincinnati, N. O. & T. P. Ry. Co., 256 
S.W. 876, 148 Tenn, 561; Fred Cantrell 
Co. v. Goosie, 255 S.W. 360. 148 Tenn. 
282; American Zine Co. of Tennessee 
v. Lusk, 255 S.W. 39, 148 Tenn. 220; 
Tennessee Chemical Co, v. Smith, 238 
S.W. 97, 145 Tenn. 532: Milne v. San- 
ders, 228 S.W. 702, 143 Tenn. 302. 


Vt.—McKane v. Canital Hill Quar- 
ry Co., 134 A. 640, 100 Vt. 45. 


Wyo.—Standard Oil Co. (Indiana) v. 
Erwin, 8 P.(2d) 447, 44 Wyo. 88; 
Fowler v. Continental Oil Co., nf Ps (24) 
1092, 48 Wyo. 410; McMahon v. Mid- 
west Refining Co., 952 P. 1027, 36 Wyo. 
90; Standard Oil Co. of Indiana v. Sul- 
livan, 237 P. 253, 33 Wyo. 228. 


34. See case infra this note. 


[a] Rule in trials in civil cases 
generally where there is no jury (1) 
that findings of fact by the trial court 
are on the same footing as the verdict 
of a jury, is made applicable to the 
nonjury trial for compensation by 
statutory provisions that the cause 
shall be heard and determined as oth- 
er like causes are reviewed. Mullins 
v. Tennessee Stave & Lumber Co., 290 
S.W. 975, 155 Tenn. 132. (2) General 
rule see Appeal & Error § 2853. 


1330 [71 C.J.) 


where there is no evidence®® to support the findings, | 
nor any conflicting evidence,**® or the evidence is not | 
disputed, “or where the conclusion from the findings 
is clearly erroneous,?® the findings or verdict will not 
be permitted to stand. However, findings of ultimate _ 
facts involving conclusions. of law may be reviewed 
in so far as they involve the detérmination of such 


questions of law.*® 


35. Ala.—Hearn vy. U. S, Cast Iron 
Pipe & Foundry Co., 116 So. 365,°217 
Ala. 352. 


R.I.—Martin v. Narragansett Elec- 
tric Lighting Co.,.142 A..225, 49 R.I. 
a6bs oy yson v. Ross, 94 A. 717, 38 R. 

1 


Tenn.—Mullins y. Tennessee Stave 
ee Co., 290 S.W. 975, 155 Tenn. 


Vt._.Roller v. Warren, 129 A. 168, | 


98 Vt. 514 


~Wyo.—Midwest Refining Co. v. 
George, 7 P.(2d) 213, 44 Wyo. 25; 
In re Hibler, 261,P. 648, 37 Wyo. 332. 


[a] Discussion of rule.—‘‘Under 
the Rhode Island Workmen’s Com- 
pensation Act it is contemplated that 
the decision of the justice of the 
superior court and the decree of that 
court shall be based upon’ evidence 
and not arbitrarily made. If the 
record discloses that a finding of 
fact is entirely without legal evi- 
dence tending to support it, such 
finding amounts to an error of law 
and will be reviewed by this court 
upon appeal and set aside. The re- 
spondent in the case at bar asks this 
court to go farther, to consider the 
evidence given before the justice of 
the superior court and, to pass upon 
its ‘sufficiency. | is claim is that the 
evidence is insufficient to support the 
finding that, while.the said Reuben | 


O. Jillson was engaged in the em-| 


ploy of the defendant, he received a 
personal injury by accident arising 


out of and in the course of said em-. 


ployment. By ‘insufficient evidence’ 
the respondent means that the find- 
ing is contrary to the..evidence or 
against. the weight of evidence. If, 
in support of an issue, there is any 
evidence. which might satisfy a 
rational mind, then there is legal 
evidence supporting such issue, 
questions as to the sufficiency of 
such legal. eyidence, and where. lies 
the fair preponderance of the evi- 
dence on such issue, are questions of 
fact and not. of law.. In trials by 
jury, the questions of the weight 
‘and the preponderance of the. evi- 
dence,. and’ hence, in the sense in 
which the term is here used, . the 
sufficiency of the evidence, 
mitted to the jury. It cannot be 
urged that thereby questions of law 
are presented to the jury. for their 
determination. If, in appeals under 
the Workmen’s Compensation Act, 


we should enter upon the considera-. 


tion of such questions, in: our opin- 
ion we should defeat the plain inten- 
tion of the Legislature. 
its other provisions, 
when the act provides for appeals to 
this court upon questions of law, 
such provision does not refer to the 
question of the sufficiency of the 
evidence to support the’findings of 
fact. Nor do we think that the pro- 
visions’ of the Rhode Island Consti- 


tution require us to undertake such ai 
review of said findings of the super-; 


jor court made under said act.” Jill- 
son v. Ross, 94 A. wy 718," 38 R.I. 


ae! Bros., 6 La.App..669; King v. Buckeye | 


is Sub-| 


In view of. 
we hold that,’ 
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[b] 
der the workmen’s compensation act 
for compensation for death of peti- 
tioner’s husband, the finding of the 
lower court as to the cause of injury 
is reviewable in the supreme court, 
in the absence of evidence to support 


Jit. ‘Collins y. Cole, 99 A. 830, 40 R.I. 


66. 


[ec] Special findings.—Where dura- 


ial findings, judgment for minimum 
allowances cannot be: reversed be- 
cause general verdict or other _ find- 
ings are not supported by evidence. 


Oliver v. Christopher, *259- RP, 397, 
98 Kan. 660. : 
36. Moore v. Cincinnati, N..O. & 


daot Ry. Co. 256:8.W. 876, 148, Tenn. 


Co., 124 So..542,12 La.App. 348; Black 
Diamond Collieries v. Carden, 265 S. 
W. 541, 150.Tenn. 336. 


[a] Rule applied:—Where the 
trial,..court’s conclusion that the.em- 
ployee lost a leg was not on disput- 
ed facts, and particulars of the injury 
are described with. such. detail that ‘he 
had no advantage over the court in de- 


termining the nature of the injury, | 


the latter was not. bound thereby, 
where the. evidence showed loss of 
foot. only: 


336. 


[b] Reviewing Goulet will not dis- 
regard claimant’s uncontradicted tes- 
timony as to dependency and expendi- 
tures, notwithstanding -improbability. 
Fuhrmann v..Keenan,-.120 So. 403,11 


|La.App. 66 [aff 122 So. 892, 168 La. | 
642]. : ven 


38. Talley. v. Alabama Petroleum 
Co., 6 La.App. 677; Powell v. Spencer 


Cotton Oil Co.,..296 S.W.. 3, 
491, 53 A.L.R..1086. 


[a] 
was no evidence does not compel the 
court to take the case from the jury. 
In re Hibler, 261 P. 648, 87 Wyo. 332. 


[b] Rule applied to questions con- 
cerning: (1) Notice of acceptance of 
compensation: act (Dugan. v. ‘Simas, 
(R.1I.) 116 A..753 [rearg den 117 A. 
274]); (2) whether accident was ‘in 


155 Tenn. 


the course of employment (Talley v.. 
6 La.App. | 


Alabama Petroleum Co., 


677); (3) earnings {Eowell Vv. Spencer 
Bros., 6 La.App. 669). j 
39. Jillson v. Ross, 94 A. 717, 719, 


38 R.I. 145. 
“In petitions brought under this 


act, the findings by the superior court | 
of the ultimate facts of the contro- | 


versy, in many instances, will in- 


volve and be based upon conclusions | 


of law, as, for instance, in regard to 


the legal effect of the terms of a con- | 
tract, the validity of an alleged mar- | 
and concerning many other | 
legal questions that may arise under. 
Jillson v. Ross, su- | 


riage, 


these petitions.” 


[§ 1270] f. Harmless Error.* 
prejudicial nature may result in a reversal,*® the ap- 
-pellate court will disregard errors which do not af- 
fect the substantial rights of the eomplaining par- 
ty,#! and will not disturb the decision of the tribunal 
below on account of errors which are harmless or 
nonprejudicial to pppellans: oe 


Rule applied.—On petition un- 


tion’ of. total disability and existence | v, Hughes, 


of partial disability are fixed by spec- 


Black. Diamond Collieries | 
Vv. Carden, 265 8.W 541, 150 Tens: | 


That employer admitted there | 


[§§ 1269-1270 


“While? error of a 


Within this tule er- 


40. Karoly: v. rdustrial Commis- 
sion of Colorado, 176 P. 284, 65 Colo. 
239; Industrial Commission of Ohio 
v. Weaver, 187 N.E. 186, 45 Ohio App., 
371 [aff 181 N.E. 894, 125 Ohio St. 
465]; Great American Indemnity Co. 
v. McElyea, (Tex.Civ.App.) 57 ‘S.-W. 
(2d) 966; pate ye Uloe Casualty Co. 
v. Klatt, (Tex.Civ.App.) ‘47 S.W.(2d) 
417; Millers’ Indehi nity Underwriters 
(Tex:Civ.App.) 256 °S.W. 
334; Texas Employers’ Ins. Ass’n v. 
Downing, (Tex.Civ.App.) 218 S.W. 112. 


41. La.—Milton v. Leng-Bel) Lum- 
ber Co., 115 So. 582,.165 La. 836. 


Mass.—Randolph’s Case, 141 N.B. 
865, 247 Mass. 245; Sciola’$ Case, 128 
N.E: 666, 236 Mass. 407; Beckles’ Case, 
119 N.E. 653, 230 Mass. 272; Pigeon 


| Vv. Employers’ Liability Assur. Corpo- 
| ration, 102 N.E. 932, 216 Mass. 51, Ann. 


37. ‘Wroten v. Woodley Petroleum | Cop lato k Tags 


Ohio.—Industrial ponmisgion: of 
Ohio v. Sternat,; 15 Ohio App. 22 


$.D.—Day v. Sioux Falls Fruit Co, 
177 N.W. 316, 43 S:D. 65. 


Utah.—Spencer ‘v. ‘Industrial Com- 
mission, 20 P.(2d) 618.. 


“Ags bills of exceptions do not ‘lie 
under the workmen's. compensation 
act and the only .way to bring ques- 
tions of law to this court is by ap- 
peal, it. follows that the general 
equity rule. as to consideration of 
questions. of. evidence raised. at a 
hearing before the ,chancellor ought 
to be’ followed. Such questions rea- 
sonably presented upon the record 
will be considered, but a decree will 


| not. be reversed-for error in this re- 


spect. unless the .substantial: rights 
ofthe parties appear to have been 
affected.” Pigeon v. Employers’ Lia- 
bility Assur. Corporation, 102 N.E. 
932,216» Mass. 51, 55,:Ann.Cas.1915A 
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42. Ala.—Ex parte’ Little Cahaba 
Coal Co., 105 So. 648, 213 Ala. 596; Ex 
yarre Coleman, 100 So. 114, 211 "Ala. 


Ariz.—Young -v. Hodgman & Maye 


Vicar, 26 P.(2d) 355; King v. Ala- 
bam’s Freight Co., 12 P. (2d) 294, 40 
Ariz, 363. 


Cal.—Hartford Accident & Indem- 


| nity Co. v. Industrial Accident Com- 


mission, .18 P.(2d) 699, 216 Cal. 40; 
McKenna vy. State Industrial Accident 
Commission, 215 P. 900, 191 Cal. 233; 
Maryland Casualty Co. v. Industrial 
Accident, Commission, 173 P. 993, 178 


| Cal. 491; Mesmer '& Rice v. Industrial 


Accident Commission, 173 P. 1099, 178 
Cal.’ 466; North .Pac. S, S. Co. v. In- 


j dustrial "Accident Commission of Cali- 


fornia, 163 P. 910, 174 Cal. 500. 


Conn.—Covey v. Honiss Oyster 
House, 167 A. 807, 117 Conn. 282. 


* [daho.—Readér v. Milwaukee Lum- 
ber Co., 275 P. 1114, 47 Idaho 380. 


Ill.—Porter vy. Industrial Commis- 
sion, 186 N.E. 110, 352 Ill. 392; Arquin 
vy. Industrial Commission, 181 N.E. 
613, 349 Ill. 220; ‘Sunlight Coal Co. 
v. Industrial Commission, 175 N.E. 


1779, 343 Dll. 549; Charles: BE. Reed'& Co. 


145. pra. 
. “By WM. HOWARD BUCHANAN’ (§§ 1270-1292), 


For later cases, developments and changes in the law seé’“ Annotations, same title and section number. 
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rors are harmless which are favorable to appellant.** 
Thus the employer or insurance carrier.cannot com- 
plain of an error which resulted in awarding the em- 
ployee less compensation than that to which he was 
entitled,*4 nor can an employee complain that the 
compensation allowed him is more than that to which 
he is entitled.4® Errors affecting only the opposite 


WORKMEN’S COMPENSATION ACTS 


v. Industrial Commission, 159 N.E.] Sota Steel Co., 209 N.W. 635, 167 Minn. 


777, 328 Ill. 345; Heyworth v. Indus- 
trial Commission, 151 N.E. 920, 321-111. 
298; Baum -y. Industrial Commission, 
hy Camees 625, 288 Ill. 516, 6 A.L.R. 


Ind.—Graver Tank & Mfg. Corpora- 
tion v. Noble, (App.) 186 N.E. 390; 
Pettit v. Continental Baking Co., 180 
N.E. 607, 94 Ind.App. 250. 


Iowa.—Walker v. Speeder. Machin- 
ery Corporation, 240 N.:W. 725, 213 
Iowa 1134; Hinrichs* v.. Davenport 
Locomotive Works, 214 N.W. 585, 203 
Iowa 1395. 


Kan.—Acock v. Kansas City Power 
& Light Co., 10 P.(2d) 877, 135 Kan. 
389; Farmer v. Oklahoma Natural 
Gas Corporation, 7 P.(2d) 60, 134 Kan. 
629; Phillips v. Kansas City, L. & 
W. R. .Co., 267 P. 4, 126 Kan. 133; 
Tierney v. Southwestern Bell Tele- 
phone Co., 220 P. 190, 114 Kan. 706; 
Davis v. Hibbens, 213 P. 661, 113 Kan. 
127; Jacobs v. Hamilton Coal & 
Mercantile Co., 182 P. 410, 105 Kan. 
234; Monson. v. Battelle, 170 P. 801, 
102 Kan. 208; Dobish vy. Cudahy Pack- 
ing Co., 171 P. 915, 101 Kan. 764; Den- 
nis v. Cafferty, 163 P. 461, 99 Kan. 
810; Oliver v. Christopher, 159 P. 
597, 98 Kan. 660; Girten v. National 
Zine: Co., 158 P. 33, 98 Kan. 405. 


Ky.—T. M. Crutcher Dental Depot 
v. Miller, 64 S.W.(2d) 466, 251 Ky. 
201; Maryland Casualty Co. v. Cole- 
man, 295 S.W. 1044, 220 Ky. 764; Con- 
solidation Coal Co. v. Ratliff, 288 S.W. 


1057, 217 Ky. 103; Coleman Mining Co. }; 


v. Wicks, 280 S.W. 936, 213 Ky. 134; 
Valentine v. Weaver, 228 S.W. 1036, 
191 Ky. 3%: 


T.a.—Milton y. Long-Bell. Lumber 
Co., 115 So. 582, 165 La. 336; Daniels 
v. Shreveport Producing & Refining 
Corporation, 92 So. 341, 151 La. 800; 
Brooks v. Lewis-Chambers Const. Co., 
128 So. 321, 18 La.App. 402. 


Me.—Crowley’s Case, 153 A. 184. 130 
Me. 1; Ross’ Case, 126 A. 484, 124 Me. 
107; Kelley’s Case, 122 A. 580, 123 
Me. 261; Larrabee’s Case, 113 A. 268, 
120 Me. 242; Mailman vy. Record Foun- 
ay & Machine Co., 106 A. 606, 118 Me. 


Md.—Baber v. John C. Knipp & 
Sons, 163 A. 862, 164 Md. 55; Cumber- 
land & Allegany Gas Co. v. Caler, 146 
A. 750, 157 Md. 596. ki 


Mass.—McPhail v. Boston & M.'R. 
R., 181 N.E. 736, 280 Mass. 113; Lopes’ 
Case, 179 N.E. 348, 277 Mass. +581; 
Blosck’s Case,°179 N.E. 223, 277 Mass. 
451; Feldman’s .Case, 134 N.E. 251, 
240 Mass. 555; In re Derinza, 118 N.E. 
942, 229 Mass. 435. 


Mich.—Breeze v. Clark Equipment 
Co., 183 N.W,,19, 214 Mich. 235; Hanna 
v. Michigan’ Steel Castings Co,, 170 
N.W. 6, 204 Mich. 139; Ginsberg v. 
Burroughs Adding Mach. Co., 170 N.W. 
15, 204 Mich. 130; Kinney vy. Cadillac 
Motor Car Co., 165 N.W. 651, 199 Mich. 
435; Buhse v. Whitehead & Kales Iron 
Works, 160 N.W. 557, 194 Mich. 413: 
Brown y. George A. Fuller Co., 159 
N.W. 376, 198 Mich. 214; Reck’ v. 
Whittlesberger, 148 N.W. 247, 181 
Mich. 463, 52 L.R.A.N.S. 930, Ann.Cas. 
1916C 771. 


Minn.—Cooper v. Mitchell, 247 N.W. 
805, 188 Minn. 560; Walker v. Minne- 


% 


475; State vy. District Court of Penn- 
ington County, Fourteenth Judicial 
Dist., 172 N.W. 311, 142 Minn. 420; 
State v. District Court of Hennepin 
County, 167 N.W. 1039, 140. Minn. 216; 
State v.. Meeker County Dist. Ct., 150 
N.W. 623, 624, 128 Minn. 221. 


Mo.—Crutcher v. Curtiss-Robertson 
Airplane Mfg. Co., 52 S.W.(2d) 1019; 
Waterman v. Chicago Bridge & Iron 
Works, 41 S.W.(2d) 575, 328 Mo. 688; 
Lanahan vy. Hydraulic-Press Brick 
Co., (App.) 55 S.W.(2d) 327; Lawson 
v. Capital City Contracting Co., (App.) 
52 S.W.(2d) 421; Lamkins v. Copper- 
Clad Malleable Range Corporation, 
(App.) 42 S.W.(2d) 941; Cobb v. 
Standard Accident Ins. Co., (App.) 31 
S.W.(2d) 578. 


Neb.—Beideck v. Acme Amusement 
Co., 166 N.W. 1938, 102 Neb. 128. 


N.J.—Birmingham y. Lehigh, etc., 
Coal Co., 95 A. 242. 


N.M.—Pino v. Ozark Smelting & 
Mining Co., 290 P. 409, 35 N.M. 87. 


N.Y.—Finch v. Buffalo Envelope 
Co., 217 -N.Y.S. 744, 218 App.Div. 31 
[aff 155 N.E. 895, 244 N.Y. 557]; Dzink 
v. U. S. Railroad Administration, 197 
N.Y.S. 665, 204 App.Div. 164; Kraemer 
v. Mergenthaler Linotype Co., 189 N. 
¥2S; 193;' 198) ‘App: Div. 60. 


Ohio.—A. A. Lane Const. Co. v. In- 
dustrial Commission, 180 N.E. 659, 
41 Ohio App. 169. 


Okl.—Coline Gasoline Corporation 
'v. Yancey, 11 P.(2d) 532, 157 Okl, 248; 
Roop v. Gypsy Oil Co., 9 P.(2d) 917, 
156 Okl. 138; Ranney Rig Bldg. Co. v. 
Givens, 285 P. 23, 141 Okl. 195; Kan- 
sas City Structural Steel Co. y. Pet- 
ty, 284 P. 47, 141 Okl. 155. 


Or.—Hartley v. State Industrial Ac- 
erent Commission, 261 P. 71, 123 Or. 
310. 


' Pa.—Wiltbank v. Fire Ass’n of 
Philadelphia, 143 A. 208, 293 Pa. 206; 
Johnston y. Payne-Yost Const. Co., 
141. A. 481, 292 Pa. 50974 Kucinic: v. 
United Engineering & Foundry Co., 
168 A. 344, 110 Pa.Super. 261. 


R.I.—Turner Const. Co. v. Simone, 
153 A. 364, 51 R.I. 210; Jillson v. Ross, 
94 A. 717, 88 R.I. 145. 


Tenn.—Kingsport Silk Mills vy. Cox, 
33 S.W.(2d) 90, 161 Tenn. 470; Glot- 
felter Erection Co. v. Smith, 300 S.W. 
6, 156 Tenn. 268; Milne vy. Sanders, 
1228 S.W. 702, 143 Tenn. 603. 


Tex.—Texas Employers’ Ins. Ass’n 
yv. Arnold, (Civ.App.) 62 S.W.(2d) 609; 
Texas Employers’ Ins. Ass’n v. Kel- 
ly, (Civ.App.) 56 S.W.(2d) 1108; Tex- 
as Employers’ Ins. Ass’n v. Trotter, 
| (Civ.App.) 54 S.W.(2d) 1023; Indem- 
nity Ins. Co. of North America v. 
Bailey, (Civ.App.) 50 S.W.(2d) 484; 
Gulf Casualty Co. v., Garner, (Civ. 
App.) 48. S.W.(2d) 746; Traders’ & 
General Ins. Co. v. Powell, (Civ.App.) 
44 S.W.(2d) 764 [rev on other grounds 
(Commn.App.) 65 S.W.(2d) 269]; Tex- 
as Employers’ Ins. Ass’n v.. Beck- 
worth, (Civ.App.) 42 S.W.(2d) 827; 
Texas Employers’ Ins. Ass’n v. White, 
(Civ.App.) 32 S.W.(2d) 955; Bankers’ 
Lloyd’s v. Chamness, (Civ.App.) 31 
S.W.(2d) 1108; Home Life & Accident 
Co. v. Cobb, (Civ.App.) 220 S.W. 131. 


1 Co., 
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party, who has not appealed, will not be considered.*® 
Error in awarding compensation for a temporary in- 
jury for a number of weeks, in excess of the maxi- 
mum number of weekly payments allowed by the 
statute, is not rendered harmless by the reservation 
of right to a modification in case of an earlier termi- 
nation of temporary disability.47 The fact, however, 


Utah.—Palle yv. Industrial Commis- 
sion, 18 P.(2d) 299; Katsanos v. In- 
dustrial Commission of Utah, 267 P. 
781, 71 Utah. 479; Denver & R. G. W. 
R. Co. v. Industrial Commission of 
Utah, 206 P. 1103, 60 Utah 95. 


Va.—Department of Game and In- 
land Fisheries v. Joyce, 136 S.E. 651, 
147 Va. 89. 


43. Jll.—Sunlight Coal Co. v. In- 
dustrial Commission, 175 N.E. 779, 343 
Ill. 549. 


Iowa,.—Richards v. Central Iowa 
Fuel Co., 166 N.W. 1059, 184 Iowa 1378 
[superseding 159 N.W. 696]. 


La.—White v. Tremont Lumber Co., 
(App.) 142 So. 165. if 


Mich.—Bergerhoudt v. Riter-Con- 


}ley Co., 219 N.W. 688, 242 Mich. 438. 


Mo.—Freese v. St. Louis Public 
Service Co., (App.) 58 S.W.(2d) 758. 


N.J.—Pressy v. De Zeng Standard 
es v.. Pressey, 92 A. 278, 86 N.J.Law 


Okl.—Mead Bros. vy. Watts, 273 P. 
207, 135 Okl., 23. 


Tenn.—Glotfelter Erection Co. v. 
Smith, 300 S.W. 6, 156 Tenn. 268, 


Tex.—Fidelity Union Casualty Co. 
v. Carey, (Commn.App.) 55 S.W.(2d)' 
795 [aff (Civ.App.) 38 S.W.(2d) 169]; 
Bankers Lloyd v. Pollard, (Civ.App.) 
40 S.W.(2d) 859; Bankers’ Lloyd’s v. 
CHAD eee: (Civ.App.) 31 S.W.(2d) 


Utah.—Uintah Power & Light Co. 
v. Industrial Commission of Utah, 
189 P. 875, 56 Utah 169. 


44. I1l.—Sunlight Coal Co. v. In- 
detral Commission, 175 N.E. 779, 343 
ll. 549. 


Mich.—Bergerhoudt v. Riter-Con- 
ley Co., 219 N.W. 688, 242 Mich. 438. 


N.J.—Pressy v. De Zeng Standard 
Co., 96 A. 1102, 88 N.J.Law 382 [aff 
92 A. 278, 86 N.J.Law. 469]. 


Okl.—Mead Bros. v. Watts, 273 P. 
207, 135 Okl. 238. : 


Tex.—Fidelity Union Casualty Co; 
v. Carey, (Commn.App.) 55 S.W.(2d) 
795 [aff (Civ.App.) 38 S.W.(2d).169]; 
Bankers Lloyds vy. Pollard, (Civ.App.) 
40 S.W.(2d) 859; Bankers’ Lloyd’s v. 
Chanthess, (Civ.App.) 31 S.W.(2d) 

8. 


Utah.—Uintah Power & Light Co. 
v. Industrial Commission of Utah, 189 
P. 875,.56 Utah 169. 


45. Richards v. Central Iowa Fuel 
166 N.W. 1059, 184 Towa 1378 
[superseding 159 N.W. 696]. 


46. In re McMahon, 118 N.E. 189, 
229 Mass. 48. 


[a] Thus, where claimant has not 
appealed from’ decision of the ‘board 
that payments by deceased were not 
contributions to support of family, 
the court cannot consider them in de- 
termining whether claimant was par- 
tially dependent. In re McMahon, 118 
N.E. 189, 229 Mass. 48. 


Persons entitled to allege error see 
supra § 1263. 


47. Birmingham v. Lehigh, 


etc., 
Coal Co., (N.J.) 95 A. 242. 
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that without ‘statutory authorization the court re- 
quires payments of compensation to be on a specified 
day of the week does not require either a reversal or 


modification of the judgment.*® 


bring to the court a record which affirmatively shows 


reversible error.*® 
Applications of general rule. 


48. Conners v. Public Service 
Electric Co., 97 A. 792, 89 N.J.Law 99. 


49. Raynes v. Staats-Raynes Co., 
119 N.E. 809,68 Ind.App. 37. 


50. Pettit v. Continental Baking 
Co., 180 N.E. 607, 94 Ind.App. 250; 
Coline Gasoline Corporation v. Yan- 
cey, 11° P:(2d) 532, 157 Ol. 243; 
Kingsport Silk Mills v. Cox, 33 S.W. 
(2d) 90, 161 Tenn. 470. 


51. Coline Gasoline Corporation v. 
Yancey, 11 P.(2d) 532, 157 Okl. 243. 


52. Acock v. Kansas City Power 
& Light Co., 10 P.(2d) 877, 135 Kan. 
389. 


53. La Count v. Von Platen-Fox 
Co., 220 N.W. 697, 243 Mich. 250. 


54. Orinda Properties Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 260 P. 875, 86 Cal.App. 1. 


55. Tierney v. Southwestern Bell 
Telephone Co., 220 P. 190, 114 Kan. 
706. 


56. Phillips v. Kansas City, L. & 
W. Ry. Co., 267 P. 4, 126 Kan. 133. 


57. Tierney v. Southwestern Bell 
Telephone Co., 220 P. 190, 114 Kan. 
706. 


5. Newhall Land & Farming Co. 
v. Industrial Accident Commission, 
206 P. 769, 57 Cal.App. 115. 


5¥. Ala.—Ex parte Little Cahaba 
Coal Co., 105 So. 648, 213 Ala. 596. 


Ind.—Inland Steel Co. v. Barbalic, 
166 N.E. 9, 89 Ind.App. 168. 


Jowa.—Slycord v. Horn, 162 N.W. 
249, 179 Iowa 936. 


Kan.—Siiix v. Armour & Co., 160 
P. 1021, 99 Kan. 103 [mod 162 P. 278, 
99 Kan. 426]; Oliver v. Christopher, 
159 P. 397, 98 Kan. 660. 


Tex.—Traders’ & General Ins. Co. 
v. Powell, (Civ.App.) 44 S.W. (2d) 764 
[rev on other grounds (Commn.App.) 
65 S.W.(2d) 269]; Texas Employers’ 
Ins. Ass’n v. White, (Civ.App.) 32 S. 
W.(2d) 955. 


[a] Refusal to strike out allega- 
tions held harmless where in the light 
of the entire record it could not have 
resulted in prejudice. Sillix v. Ar- 
mour & Co., 160 P. 1021, 99 Kan. 103 
[mod on other grounds 162 P. 278, 99 
Kan. 426]; Oliver v. Christopher, 159 
P. 397, 98 Kan. 660; Traders’ & Gen- 
eral Ins. Co. v. Powell, (Tex.Civ.App.) 
44 S.W.(2d) 764, {rev on other 
grounds (Commn. App. ) 65 S.W.(2d) 
269). 


[b] Grant of motion to make com- 
plaint more specific held without 
prejudice to plaintiff, if he is not 
within provisions of the act. Sly- 
cord y. Horn, 162 N.W. 249, 179 Iowa 
936. 


60. Cal.—Maryland Casualty Co. v. 
Industrial Accident Commission, 173 
P. 993, 178 Cal. 491; Mesmer & Rice 
vy. Industrial Accident Commission, 
173 P. 1099, 178 Cal. 466. 


Idaho.—Reader v. Milwaukee Lum- 
ber Co., 275 P. 1114, 47 Idaho 380. 


The general rule 
that there will be no reversal on account of harm- 
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less error has been applied to error in, or aris- 
ing out of, notice of injury;5® claim for compensa- 
tion;51 the filing of election to assert remedy against 


the filing of formal denial of lia- 


bility ;°* the filing of medical reports;°* the appoint- 


ment of,°> or submission to,°* an arbitrator, or the 


Tll.— Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 352 
Ill. 405; Porter v. Industrial Com- 
mission, 186 N.E. 110, 352 Jil. 392; 
Charles E. Reed & Co. v. Industrial 
Commission, 159 N.E. 777, 328 Ill. 345; 
City of Joliet v. Industrial Commis- 


sion, 126 N.E. 618, 291 Ill. 555; Baum 
v. Industrial Commission, 123 N.E. 
625, 288 Ill. 516, 6 A.L.R. 1242; Gia- 


chas v. Cable Co., 190 Ill.App. 285. 


Ind.—Graver Tank & Mfg. Corpo- 
ration v. Noble, (App.) 186 N.E. 390; 
Holliday v. National Malleable & 
Steel Castings Co., (App.) 183 N.E. 
407; Inland Steel Co. v. Pigo, 182 N. 
EK. 279, 94 Ind.App. 659; John C. 
Groub Co. v. Brock, 180 N.E. 923, 94 
Ind.App. 346; Columbian Enameling 
& Stamping.Go.wew..Cramer, 156 N.E. 
467, 86 Ind.App, 164; Grasselli Chem- 
ical Co; .v.. Simon, 4150 pNcE.. 617; 84 
Ind.App. 327; Kauffman v. Bardo, 148 
N.E. 496, 88 Ind.App. 482; U. S. S. 
Lead Refinery v. Devetak, 147 N.E. 
926, 82 Ind.App. 617; Fetterhoff v. 
Gee, 132 N.E. 596, 76 Ind.App. 489; 
Kingan & Co. v. Ossam, 121 N.E. 289, 
75 Ind.App. 548 [transf den 131 N.E. 
81, 190 Ind. 554]; Consumers’ Co. v. 
Ceislik, 121 N.E. 832, 69 Ind.App. 
333; Hege & Co. v. Tompkins, 121 N. 
BE. 677, 69 Ind.App. 273; Haskell & 
Barker Car Co. v. Brown, 117 N.E. 
555, 67 Ind.App. 178; United Paper- 
board Co. v. Lewis, 117 N.E. 276, 65 
Ind.App. 356. 


Iowa.—Walker v. Speeder Machin- 
ery Corporation, 240 N.W. 725, 213 
Iowa 1134; Hinrichs v. Davenport 
Locomotive Works, 214 N.W. 585, 203 
Iowa 1395. 


Kan.—Farmer v. Oklahoma Natural 
Gas Corporation, 7 P.(2d) 60, 134 Kan. 
629; Lefebvre vy. Western Coal & 
Mining Co., 289 P. 456, 131 Kan. 1; 
Jacobs v. Hamilton Coal & Mercantile 
Co., 182 P. 410, 105 Kan. 234; Monson 
v. Battelle, 170 P. 801, 102 Kan. 208. 


Ky.—T. M. Crutcher Dental Depot 
v. Miller, 64 S.W.(2d) 466, 251 Ky. 
201; Consolidation Coal Co. v. Rat- 
liff, 288 S.W. 1057, 217 Ky. 103; Val- 
entine v. Weaver, 228 S.W. 1036, 191 
Ky. 37. 


La.—Brooks_ v. 
Pune Co., 


Lewis-Chambers 
128 So. 321, 13 La.App. 


ee —Crowley’s Case, 153 A. 184, 130 
Me. 1; Ross’ Case, 126 A. 484, 124 
Me. 107; Kelley’s Case, £22 %As 580, 123 
Me. 261; Larrabee’s Case, 113 A. 268, 
120 Me. 242; Mailman v. Record Foun- 
a & Machine Co., 106 A. 606, 118 Me. 


Md.—Cumberland & Allegany Gas 
Co. v. Caler, 146 A. 750, 157 Md. 596. 


Mass.—Randolph’s Case, 141 N.E. 
865, 247 Mass. 245; Feldman’s Case, 
134 N.E. 251, 240 Mass. 555; Sciola’s 
Case, 128 N.E. 666, 236 Mass. 407; 
Beckles’ Case, 119 N.E. 653, 230 Mass. 
272; In re Derinza, 118 N.E. 942, 229 
Mass. 435; In re Von Ette, 111 N.E. 
696, 223 Mass. 56, L.R.A.1916D 641. 


Mich.—Swantick v. Kelsey Hayes 
Wheel Corporation, 242 N.W. 850, 258 


questions submitted to him;®? the time of the hear- 
ing;°® rulings on pleadings;*® admission®® or exclu- 


Mich. 360; Breeze y. Clark Equipment 
Co., 183 N.W. 19, 214 Mich. 235; Han- 
na Vv. Michigan Steel Castings Co., 170 
NEW. 65.204. Mich..139's Ginsberg v. 
Burroughs Adding Machine Co., 170 
N.W. 15, 204 Mich. 130; Kinney v. 
Cadillac Motor Car Co., 165 N.W. 651, 
199 Mich. 435; itzgerald vy. Lozier 
Motor Co., 154 N.W. 67, 187 Mich. 660; 
Reck v. Whittlesberger, 148 N.W. 247, 
181 Mich. 463, 52°L.R.A.N.S. 930, Ann. 
Cas.1916C 771.° 


Minn.—Cooper v. Mitchell, 247 N. 
W. 805, 188 Minn. 560; Walker v. Min- 
nesota Steel Co., 209 N.W. 635, 167 
Minn. 475; State v. District Court of 
Pennington County, Fourteenth Ju- 
dicial Dist., 172 N.W. 311, 142 Minn. 
420; State v. District Court of Henne- 
pin County, 167 N.W. 1039, 140 Minn. 
216; State v. Meeker County District 
Court, 150 N.W. 623, 128 Minn. 221. 


Mo.—Lanahan y. Hydraulic-Press 
Brick Co., (App.) 55 S.W.(2d) 327; 
Lawson vy. Capital City Contracting 
Co., (App.) 52 S.W.(2d) 421; Floyd v. 
A. Y. McDonald Mfg. Co., 46 S.W.(2d) 
251, 226 Mo.App. 444; Lamkins v. 
Copper-Clad Malleable Range Corpo- 
ration, (App.) 42 S.W.(2d) 941. 


N.Y.—Carroll v. Knickerbocker Ice 

ag ae N.E. 507, 218 N.Y. 4385; Dzink 

S. Railroad Aaministration, 197 
NYS. 665, 204 App.Div. 164. 


Ohio.—A. A. Lane Const. Co. 
dustrial Commission, 180 
41 Ohio App. 169 


Okl.—Ranney Rig Bldg. Co. v. Giv- 
ens, 285 P. 23, 141 Okl. 195; Kansas 
City Structural Steel Co. v. Petty, 284 
P. 47, 141 Okl. 155. 


Or.—Hartley v. 
Accident Commission, 261 P. 
Orn310: 


Pa.—Wiltbank” v. Fire Ass’n of 
Philadelphia, 142 A. 208, 293 Pa. 206; 
Johnston vy. Payne-Yost Const. Co., 
141 A. 481, 292 Pa. 509. 


S.D.—Day v. Sioux Falls Fruit Co., 
177 N.W. 816, 43 S.D. 65. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Brock, (Commn.App.) 36 S.W.(2d) 
704 [vacating (Civ.App.) 26 S.W.(2d) 
322]; Texas Employers’ Ins. Ass’n v. 
Arnold, (Civ.App.) 62 S.W.(2d) 609; 
Indemnity Ins. Co. of North America 
v. Bailey, (Civ.App.) 50 S.W.(2d) 484; 
Texas Employers’ Ins. Ass’n v. Beck- 
with, (Civ.App.) 42 S.W.(2d) 877; 
Texas Indemnity Ins. Co. v. Gannon, 
(Civ.App.) 38 S.W.(2d) 181; Texas 
Employers’ Ins. Ass’n v. Adcock, (Civ. 
App.) 27 S.W.(2d) 363; Texas Em- 
ployers’ Ins. Ass’n v. Wonderley, 
(Civ.App.) 16 S.W.(2d) 386; Norwich 
Union Indemnity Co. v. Smith, (Civ. 
App.) 3 S.W.(2d) 120 [certified ques- 
tion answered (Commn.App.) 298 S. 
W. 408, and aff 12 S.W.(2d) 558, 117 
Tex. 103). 


Wis.—Milwaukee First Nat. Bank 


v. In- 
N.E. 659, 


State Industrial 
2 53 


v. Industrial Commission, 154 N.W. 
847, 161 Wis. 526. 
“We do not think, however, that 


under the language used in our work- 


men’s compensation act the decisions 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sion*? of evidence; the examination of witnesses gen- 
erally,®? or by the referee®® or arbitrator ;°* the hear- 
ing of additional testimony ;*® the giving®® or refus- 
ing*? of instructions; the submission of special issues 


of its administrative board must be 
in all cases reversed under the rule 
of presumptive prejudice, because of 
error in the admission of incompetent 
testimony, when, in the absence of 
fraud, there appears in the record a 
legal basis for its findings, which are 
made ‘conclusive’ by statute when 
said board acts within the scope of its 
authority.” Reck v. Whittlesberger, 
148 N.W. 247, 181 Mich. 463, 470, 52 
L.R.A.N.S. 930, Ann.Cas.1916C 771. 


fa] Admission held harmless.— 
(1) Cumulative evidence. Graver 
Tank & Mfg. Corporation v. Noble, 
(Ind.App.) 186 N.E. 390. (2) Hear- 
say evidence. Hege & Co. v. Tomp- 
kins, 121 N.E. 677, 69 Ind.App. 273; 
Haskell & Barker Car Co. v. Brown, 
117 N.E. 555, 67 Ind.App. 178; Valen- 
tine v. Weaver, 228 S.W. 1036, 191 
Ky. 37; Ross’ Case, 126 A. 484, 124 
Me. 107; Kelley’s Case, 122 A. 580, 
123 Me. 261; Larrabee’s Case, 113 A. 
268, 120 Me. 242; Mailman v. Record 
Foundry & Machine Co., 106 A. 606, 
118 Me. 172; Bresee v. Clark Equip- 
ment Co., 183 N.W. 19, 214 Mich. 235; 
Girsberg v. Burroughs Adding Ma- 
chine Co., 170 N.W. 15, 204 Mich. 130; 
Kinney v. Cadillac Motor Car Co., 165 
N.W. 651, 199 Mich. 435. (3) That 
physician called by claimant in com- 
pexrsation proceeding to testify to 
post mortem and report to coroner 
was permitted on cross-examination 
to give opinion as to cause of death 
was held harmless. Liquid Carbonic 
Co. v. Industrial Commission, 186 N. 
B. 140, 352 Ill. 405. (4) Improper ad- 
mission of physician’s letter, stating 
opinion, was held not ground for re- 
versing compensation award based on 
sufficient testimony. Hinrichs  v. 
Davenport Locomotive Works, 214 N. 
W. 585, 203 Iowa 1395. (5) Errors of 
arbitrator in admitting hearsay evi- 
dence and permitting physician to 
testify as to findings from electro- 
cardiogram not produced in court 
were held not to require setting aside 
compensation award. Lefebvre  v. 
Western Coal & Mining Co., 289 P. 
456, 131 Kan. 1. (6) Evidence of ac- 
tion of blow on dormant disease and 
resulting causal connection between 
it and injured employee’s deafness 
was held harmless to -employer, 
where the latter’s expert witnesses 
were thoroughly conversant with em- 
ployee’s contention. Brooks v. Lew- 
is-Chambers Const. Co., 128 So. 321, 
13 La.App. 402. (7) Receipt of inad- 
missible conjectural opinion does not 
require reversal of commissioner’s 
findings in compensation case, where 
sufficient competent evidence supports 
findings. Crowley’s Case, 153 A. 184, 
130 Me. 1. (8) Error, if any, in ad- 
mitting testimony that specialists 
had given employee no hope, was 
harmless, where employee’s blindness 
was admitted. Cumberland & Alle- 
gany Gas Co. v. Caler, 146 A. 750, 157 
Md. 596. (9) That claimant was 
fraudulently induced to consent to 
post-mortem examination on em- 
ployee’s body without being given 
reasonable opportunity to be repre- 
sented there did not justify setting 
aside order denying compensation, 
where there was other proof besides 
that revealed at post mortem estab- 
lishing that death was not due to ac- 
cident. Swantick v. Kelsey Hayes 
Wheel Corporation, 242 N.W. 850, 258 
Mich. 360. (10) In compensation 
proceeding, admitting narrative state- 


, 
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ment of employee’s relative appear- 
ing in hospital, report was held harm- 
less error, where the record showed 
referee did not consider statement. 
Lamkins v. Copper-Clad Malleable 
Range Corporation, (Mo.App.) 42 S. 
W.(2d) 941. (11) Award of indus- 
trial commission. supported by com- 
petent evidence, will not be set aside 
because incompetent affidavits were 
admitted, unless the award was _ bas- 
ed thereon. Ranney Rig Bldg. Co. v. 
Givens, 285 P. 23, 141 Okl. 195. (12) 
Where there is other evidence to es- 
tablish material facts in workman’s 
compensation case, the courts will 
not reverse compensation award be- 
cause hearsay was admitted. Wilt- 
bank vy. Fire Ass’n of Philadelphia, 
142 A. 208, 293 Pa. 206. (13) In 
adult son’s suit for compensation for 
death of father, admitting son’s dep- 
osition that he was dependent on fa- 
ther was held not reversible error, 
where son testified to facts showing 
his dependency. ‘Texas Employers’ 
Ins. Ass’n v. Arnold, (Tex.Civ.App.) 
62 S.W.(2d) 609. (14) Admission of 
letter giving notice of accident, if er- 
ror, was held harmless, where other 
notice was given and claim filed for 
employee’s injury. Texas Employ- 
ers’ Ins. Ass’n vy. Wonderley, (Tex. 
Civ.App.) 16 S.W.(2d) 386. 


[b] Admission held prejudicial 
where testimony was of character 
likely to excite feeling against de- 
fendant in minds of jury. Ruth v. 
Witherspoon-Englar Co., 157 P. 403, 
98 Kan. 179, L.R.A.1916E 1201. 


61. Idaho.—Wilson v. Standard Oil 
Co., 273 P. 758, 47 Idaho 208. 


Kan.—Jacobs v. Hamilton Coal & 
So at Co., 182 P. 410, 105 Kan. 
234. 


Mass.—Sciola’s Case, 128 N.E. 666, 
236 Mass. 407; Beckles’ Case, 119 N. 
E. 653, 230 Mass. 272. 


Mich.—Bell v.. Hayes-Ionia Co., 158 
N.W. 179, 192 Mich. 90. 


N.Y.—Dzink vy. U. S. Railroad Ad- 
ministration, 197 N.Y.S. 665, 204 App. 
Div. 164. * 


S.D.—Day v. Sioux Falls Fruit Co., 
177 N.W. 816, 43 S.D. 65. 


{a] Thus, where the industrial ac- 
cident board found that the elevator 
which caused the accident was in de- 
fective condition at the time and fora 
long time before, substantial rights 
of claimant for compensation were 
not affected by exclusion of evidence 
tending to show defective condition 
at and before the accident. Beckles’ 
Case, 119 N.E. 653, 230 Mass. 272. 


62. Texas Employers’ Ins. Ass’n 
v. Beckworth, (Tex.Civ.App.) 42 S.W. 
(2d) 827; Beaver City v. Industrial 
Commission of Utah, 245 P, 878, 67 
Utah 8. 


[a] Thus (1) the act of the com- 
missioner in abbreviating the exam- 
ination of witnesses (Longobardi v. 
Sargent & Co., 124 A. 13, 100 Conn. 
383) (2) and in postponing their 
cross-examination (Longobardi Vis 
Sargent & Co., supra) is not such an 
abuse of discretion as to constitute 
reversible error, (3) where plaintiff 
is told that his rights of cross-exam- 
ination and of producing additional 
testimony are still open to him (Lon- 
gobardi, v. Sargent & Co., supra). 
(4) Refusing to permit a witness to 
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to the jury ;** the interpretation of the statute where 
no issue requires such interpretation;®® the determi- 
nation of the wages of the injured employee;*° the 
| rulings of the board or commission ;7! the findings,’? 


change his testimony in compensa- 
tion proceedings before the indus- 
trial board, where the change could 
not affect the result, is not error. 
AStna Life Ins. Co. v. Shireman, 167 
N.E. 630, 90 Ind.App. 498. (5) Lead- 
ing questions propounded by member 
of commission were held harmless, in 
view of sufficient evidence to sup- 
port award. Beaver City v. Indus- 
trial Commission of Utah, 245 P. 378, 
67 Utah 8. 


63. Young v. Hodgman & MacVi- 
car, (Ariz.) 26 P.(2d) 355. 


64. Heyworth v. Industrial Com- 
mission, 151 N.E. 920, 321 Ill. 298. 


65. Garden City Sand Co. v. Ab- 
ney, 155 N.E. 514, 85 Ind.App. 657. 


66. Davis v. Hibbens, 213 P. 661, 
113 Kan. 121; Dobish vy. Cudahy Pack- 
ing Co., 171 P. 915, 101 Kan. 764; Bot- 
eler v. Gardiner-Buick Co., 165 A. 611, 
164 Md. 478; McPhail v. Boston & M. 
R. R., 181 N.E. 736, 280 Mass. 113. 


67. Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 3 S.W.(2d) 568 [rev 
on other grounds (Commn.App.) 14 
S.W.(2d) 1007, set aside on reh 
(Commn.App.) 17 S.W.(2d) 457, and 
additional reh den (Commn.App.) 18 
S.W.(2d) 590]. 


[a] Errors held prejudicial.—Re- 
fusal of charge that injury must not 
only arise out of and be connected 
with employment, but that death or 
acceleration of death must be the 
proximate result of injury to author- 
ize recovery, was held prejudicial er- 
ror. Industrial Commission of Ohio 
v. Weaver, 187 N.E. 186, 45 Ohio App. 
tee {aff 181 N.E. 894, 125 Ohio St. 


68. Travelers’ Ins. Co. y. Peters, 
(Tex.Civ.App.) 3 S.W.(2d) 568 [rev 
on other grounds (Commn.App.) 14 
S.W.(2d) 1007, set. aside on reh 
(Commn.App.) 17 S.W.(2d) 457, and 
additional reh den (Commn.App.) 18 
S.W.(2d) 590]; Texas Employers’ Ins. 
Sir oe oa (Tex.Civ.App.) 218 


69. Milton v. Long-Bell Lumber 
Co., 115 So. 582, 165 La. 336. 


70. Dennis v. Cofferty, 163 P. 461, 
99 Kan. 810; Texas Employers’ Ins. 
Ass'n v. Kelly, (Tex.Civ.App.) 56 S. 
W.(2d) 1108. 


71. In re Gorski, 116 N.E. 811, 227 
Mass. 456; Kelley’s Case, 111 N.E. 
395, 222 Mass. 538; Coatta v. Antrim 
Iron Co., 232 N.W. 227, 251 Mich. 300. 


72. Conn.—Covey v. Honiss Oyster 
House, 167 A. 807, 117 Conn. 282; Mc- 
Donald v. Gulf Refining Co., 119 A. 
222, 98 Conn, 286. 


Ga.—Maryland Casualty Co. v. 
England, 129 S.E. 446, 34 Ga.App. 354 
[conforming to answers to certified 
questions 129 S.B. 75, 160 Ga. 810]. 


Ill.—Superior Coal Co. v. Indus- 
BA petit 149 N.E. 264, 318 
Til. 3 


Ind.—Swing v. Kokomo Steel & 
mare Co., 125 N.E. 471, 75 Ind.App. 


Mo.—Crutcher_ vy. Curtiss-Robert- 
eon, Airplane Mfg. Co., 52 S.W.(2d) 
19. 


IN. Y.—Finch v. Buffalo Envelope 
Co., 217 N.Y.S. 744, 218 App.Div. 31 
[aff 155 N.E. 895, 244 N.Y. 557]. 
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the decision or award,?? or the verdict;7* and the 


allowance of attorney’s fees.*° 


Cure of error. Error, if any, in joining the em- 
ployer in an action to set aside denial of compensa- 
tion against a casualty company is cured by the 
court’s dismissal of the employer and assessment 
against the employee of all costs of making him a 


party.*® 


Pa.—Kucinie v. United Engineering 
& Foundry Co., 168 A. 344, 110 Pa. 
Super. 261. 


R.I.—Turner Const. Co. y. Simone, 
153A. 364, d1 RT. 210: 


Utah.—Katsanos Vv. Industrial 
Commission of Utah, 267 P. 781, 71 
Utah 479. 


73. Conn.—Burns v. Connecticut 
Light & Power Co., 118 A. 45, 97 
Conn, 688. 


Ill.—Arquin v. Industrial Commis- 
sion, 181 N.E. 613, 349 Ill. 220; Equi- 
table Coal & Coke Co. v. Industrial 
Commission, 145 N.E. 234, 313 Ill. 
300; Consolidated Coal Co. of St. Lou- 
is v. Industrial Commission, 142 N.E. 
498, 311 Ill. 61. 


Ind.—Consumers’ Co. v. Ceislik, 121 
N.E. 832, 69 Ind.App. 333. 


Mich.—Wimpari v. Rubicon Lum- 
ber Co., 198 N.W. 898, 227 Mich. 223; 
Margenovitch v. Newport Mining Co., 
181 N.W. 994, 218 Mich. 272; Buhse v. 
Whitehead & Kales Iron Works, 160 
N.W. 557, 194 Mich. 413. 


Tenn.—Milne v. Sanders, 228 S.W. 
702, 143 Tenn. 603. 


Tex.—Union Indemnity Co. v. 
Drake, (Civ.App.) 42 S.W.(2d) 839; 
New Amsterdam Casualty Oe ANS 
Parham, (Civ.App.) 2 S.W.(2d) 866. 


[a] Failure to file written decision. 
—‘“We are of the opinion that the final 
decree of the superior court should 
not be reversed or modified because 
of the failure of said justice to file 
his written decision with the clerk 
of said court. At the conclusion of 
the testimony, he orally indicated 
his conclusion upon the disputed is- 
sues: later the final decree was en- 
tered containing findings of fact 
upon each issue in the case. The 
reason for the requirement that the 
justice hearing the cause shall file 
his written decision appears to be one 
of convenience, in order to have, as 
apart of the record, the conclusions 
of the justice, in» accordance with 
which the final decree may be draft- 
ed by the parties. In _this case the 
same justice who heard the evidence 
ordered the entry of the final de- 
cree, and there is no claim made that 
the recitals in the decree are contra- 
ry to the findings of said justice. 
While this provision of the act makes 
it the duty of the justice hearing the 
cause to file such ‘written decision, 
we are of the opinion that his fail- 
ure .to do so should not be charged 
against. the appellee, and the decree 
reversed therefor, unless it is made 
to appear that the appellant has been 
prejudiced by such failure. In the 
case at bar no attempt has been made 
to show such prejudice.” Jillson vy. 
Ross, 94 A. 717, 719, 38 RI.’ 145. 


74. Girten v. National Zinc Co., 
158 P. 33, 98 Kan. 405. 


75. North Pac. S. S. Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, 163 P. 910, 174 Cal. 500. 


76. Southern Casualty Co. v. Free- 
man, (Tex.Commn.App.) 24 S.W.(2d) 
370 [aff (Civ.App.) 13 S.W.(2d) 148]. 
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[§ 1271] 18. Trial de Novo—a. In General, , In 


/gome jurisdictions where the statute so provides, 


77. Mullén v.: City of Hastings, 
(Neb.) 249 N.W. 560; Stone v. Thom- 
son Co., 245 N.W. 600, 124 Neb. 181; 
Siedlils v. Swift Co.; 239 N.W. 466, 122 
Neb. 99; Southern Surety Co. v. Par- 
mely, 286 N:W. 178, 121 Neb. 146; 
Lewis .v. Allied Contractors, 225 N. 
W. 770,118 Neb. 605;. Raney v. State 
Industrial: Accident Commission, 166 
P. 523, 85 Or..199; Southern Casualty 
Co. v. Fulkerson, (Tex.Commn.App.) 
45 S.W.(2d) 152 [rev (Civ.App.) 30 
S.W.(2d) 911]; Texas Employers’ Ins. 
Ass’n v. Shilling, (Tex.Commn.App.) 
289 S.W. 996 [rev (Civ.App.) 279 S.W. 
865}; Commercial: Casualty Ins. Co. 
v. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120; Texas Indemnity Ins. Co. v. 
Bridges, (Tex.Civ.App.) 52 S.W.(2d) 
1075; Estes _v. Hartford Accident & 
Indemnity Co, (ex.Civ.App.) 46 S. 
W.(2d) 413; Texas Employers’ Ins. 
Ass’n v. Sewell, (Tex.Civ.App.) 32 S. 
W.(2d). 262; Maryland Casualty Co. 
v. Haley, (Tex.Civ.App.) 29 S.W.(2d) 
458; Texas Employers’ Ins. Ass’n v. 
Haney, (Tex.Civ.App.) 28 S.W.(2d) 
850; Ocean Accident & Guarantee 
Corporation v, McCall, (Tex.Civ.App.) 
25 S.W.(2d) 653 [rev on other grounds 
(Commn.App.) 45 S.W.(2d):178, and 
mod (Commn.App.) 46 S.W:(2d) 290]; 
Texas Employers’ Ins. Ass’n_ v. 
Schoeppel, (Tex.Civ.App.) 10 S.W.(2d) 
405; Texas Employers’ Ins. Ass’n v. 
Davies, (Tex.Civ.App.) 6 S.W.(2d) 
792 [rev (Commn.App.) 16 S.W.(2d) 
524, and motion ovérr (Commn.App.) 
29 S.Wi(2d) 987]; Standard Acc. Ins. 
Co. v. Arnold, (Tex.Civ.App.) 1 S.W. 


(2d) 4384: Texas Employers’ Ins, 
Ass’n v. Soto, (Tex.Civ.App.) 294 S. 
W. 639; New Amsterdam Casualty 


Co.'v. Harrington, (Tex.Civ.App.) 283 
S.W. 261 [rev on other grounds 
(Commn.App.) 290 S.W. 726]; Texas 
Employers’ Ins. Ass’n v. Knouff, (Tex. 
Civ.App.) .271 S.W. 633; Texas Em- 
ployers’, Ins. Ass’n_ y. Nunamaker, 
(Tex.Civ.App.) 267 S.W.. 749; Texas 
Employers’ Ins. Ass’n v. Pierce, (Tex. 
Civ.App.) 254 S.W. 1019; Texas Em- 
ployers’ Ins. Ass’n y. Downing, (Tex. 
Civ.App.) 218 S.W. 112; Johnston y. 
Department of Labor and Industries, 
2 P.(2d) 67, 163 Wash. 549. 2 


[a] In Montana (1) the district 
court being a court of original: juris- 
diction, it was within the constitu- 
tional. power of the legislature: to 
provide that trial of a compensation 
case in such court should be de novo 
(Willis. v. Pilot Butte Mining Co., 190 
P. 124, 58 Mont. 26), (2) but the pow- 
er given the court is that of review 


rather than a trial anew (Sykes v. | 


Republic Coal.Co., 22 P.(2d) 157, 94 
Mont. 239; Willis v. Pilot Butte Min- 
ing Co., supra), (3) and the act per- 
mits a review. only, except when, for 
good cause shown, evidence is per- 
mitted in addition to record before 
the board (Moffett v. Bozeman Can- 
ning Co., 26 P.(2d) 973). Mulholland 
vy. Butte & Superior Mining Co., 289 P. 
574, 87 Mont. 561; Shea v. North- 
Butte Min. Co., 
Mont. 522. (4).‘“The trial de novo 
of which the statute speaks is not the 
familiar trial which takes place upon 
an appeal from a justice’s’ court to 
the district court upon questions both 
of law and fact, for in that case the 
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| either expressly or by implication, the case on re- 
| yiew is to be tried de novo,‘" but, unless the acts have 
either expressly or impliedly given a retrial, the 
courts have construed them to intend the contrary,**, 
one of the reasons advanced being that the commis- 
»gion is not a court, and that to authorize the con- 


trial proceeds in the district court as 
if there had not been a trial in the 
court below. A trial in the district 
court upon an appeal from an order,, 
decision or award of the, Industrial 
Board, ‘shall be heard on the record. 
of the board, as certified to the court 
by it,’ unless the*‘court, in the exer- 
cise of its judicial discretion, shall 
permit additional evidence to be in- 
troduced. If thescourt does permit 
additional evidence to be introduced, 
the trial proceeds upon a considera- 
tion of the evidence heard before: the 
board, and that which, the board per- 
mits in addition thereto! ..-. To 
that extent the trial is de novo.” Dos~ 
en v. Hast Butte Copper Mining Co., 
254 P. 880, 885,:78 Mont. 579. - (5) 
The court has a wide discretion in 
permitting additional evidence, Dos- 
en v. East Butte Copper Mining Co., 
supra. (6) “On all appeals in which 
the court permits additional testimo- 
ny, the trial.is a re-examination in 
the nature of a review, so far as the 
record made before the board is con- 
cerned, but, as_ the additional testi- 
mony was not before the board, the 
trial is de novo as to such additional 


evidence.”’ Nicholson v. Roundup 
GCoal:, Mining, .Co.;5 257 BP. 210, 272.. 79. 
Mont, 358. To same effect see Mur- 


phy v. Industrial Accident Board, 16 
P.(2d) 705, 93 Mont. 1. 


[b] In Wisconsin, where an award 
is attacked as having been procured 
by fraud, it is probable that the stat- 
ute contemplates that evidence may 
be taken on this issue in the circuit 
court. International Harvester Co. 
v. Industrial Commission, 147 N.W. 
58, 157 Wis. 167, Ann.Cas.1916B 330. 


78. Conn.—Hotel Bond Co.’s App., 
93 A.. 245, 89 Conn. 143. 


Idaho.— Brady v. Place, 242 P. 314, 
41 Idaho 747. 


Iowa.—Arne v. Western Silo Co., 
242 N.W. 539, 214 Iowa 511; Malling- 
er v. Webster City Oil Co., 234 N.W. 
254, 211 Iowa 847; Smith v. Soldiers 
& Sailors Memorial Hospital, 231 N. 
W. 490, 210 Iowa 691. 


Kan.—Orendoc v. Kaw Steel Const. 
Co., 291 P. 952, 131.Kan. 366; Fougnie 
v. Wilbert & Schreeb Coal:Co., 286 P: 
396, 130 Kan. 410. ‘ 


Mich.—Martilla v. Quincy, Mining 
Co., 191 N.W. 193, 221 Mich. 525. 

Tenn.—Mullins v. Tennessee Stave 
amber Co., 290 S.W. 975, 155 Tenn: 
132. 


[a] Reason for. rule—‘‘It may 
well be that the case tried before the 
commissioner may be a very different 
one from that tried before the court, 
if..on appeal the case is retried on 
the facts. Evidence which may have 
satisfied the commissioner may not, 
under the rules df evidence, be ad- 
mitted in the Superior Court; so that 
the conclusion of the commissioner 
may be reached upon an entirely dif- 
ferent basis of fact from that the 
Superior Court could take. The pro- 
cedure of each tribunal is, greatly 
variant. We may not believe that 
the General Assembly intended one 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ferring of appellate jurisdiction of 
awards it must be so regarded.’® 


eourts there is some conflict in the various circuits, it 
being held in the fifth circuit that the court may 
permit a trial de novo on the issue of employment,*° 
while in the second,*? fourth,§? and ninth circuits the 


rule is otherwise.’ 


Review of arbitrator or referee. It has been held 
that the commission may set aside the referee’s or- 
der, denying compensation and take ‘new evidence 
where there has been a mistake, whether of law or 
fact.84 A review of an arbitrator’s decision by the 
commission is said to be sui generis, since it is nei- 
ther a review of the record made by. the arbitrator 
nor a trial de novo, but a combination of the two,’* 
the jurisdiction of the commission to review the evi- 
dence before the arbitrator and to consider any fur- 


form of trial and one set of facts 
before the commissioner, and quite a 
different set of facts. and mode of 
trial before the Superior Court; for 
such. course would impair the pur- 
poses and nullify the benefits of the 
Act.” Hotel Bond Co.’s App., 93 A. 
245, 89 Conn. 143, 149. 


{b] In Maryland, since Act (1931) | 
e 4C6 the proceeding on appeal is not 
analogous to a trial de novo. Schem- 
mel vy. T. B. Gatch & Sons Contracting 
& Building Co., 166 A. 39, 164 Md. 671. 


[cj] In, Missouri, on appeal from 
final award of commission, absent an 
issue of fraud in procuring the award, 
the circuit court acts only as a court 
of review. Waterman v. Chicago 
Bridge & Iron Works, 41 S.W.(2d) 
575, 828 Mo. 688; State ex rel. May 
Department Stores Co. v. Haid, 38 
S.W.(2d) 44, 327 Mo. 567; Hoffman v. 
Missouri Pac. R. Co., (App.} 63 S.W, 
(2d) 427; Jackson v. General Metals 
Refining Co., (App.) 43 S.W.(2d) 865; 
Hammack v. West Plains Lumber Co., 
30 S.W.(2d) 650, 224 Mo:App. 570. 


79. Hotel Bond Co.’s App., 93 A. 
245,89 Conn. 143. 


[a] Duties are administrative.— 
“Some of the duties devolving upon 
the commissioner are ,quasi judicial, 
and some are wholly executive or ad- 
ministrative. He determines facts 
upon the classes of evidence allowed, 
and applies the law to the facts 
found, and renders judgment which 
affects the property rights of liti- 
gants before him and which may be 
enforced by execution. issued as of 
course out of the Superior Court. He 
may hear the applicant at his resi- 
dence. He proceeds to hearing with- 
out pleadings and without regard to: 
the ordinary rules of evidence. He 
may rnake his inquiry through oral 
or written and printed. records best 
calculated to ascertain the substan- 
tial rights of. the parties. He re- 
ceives, files and transmits all notices 
required by the Act. He supervises 
agreements made.between_ the em- 
ployer and his workmen. He is the 
adviser of all and the umpire between 
the disputants. Such a_ tribunal 
clearly is not.a court.” Hotel Bond. 
Co.’s App., 93 A. 245, 89 Conn. 143, 148. 


- 80. Crowell ’v. Benson, 45 F.(2d), 
66° faff 52 S.Ct.' 285,285 -U.S.'22, 76 
L.Ed. 369]. But see Texas Employ- 
ers’ Ins. Ass’n,v. Sheppeard, 62 F.(2d) 
122 [aff 58 F,(2d) 415], (holding in- 
surer not entitled to trial de novo 
on issue of claimant’s dependency). 


81. Calabrese v. Locke, 56 F.(2d) 
458; Wilson &' Co. v. Locke, 50, F.(2d) 
81; W. J. McCahan Sugar, etc:, Co. 
v. Norton, 43° F.(2da) 505; Obrecht- 
Lynch Corp: v.’Clark; 30 F. (2d) 144: 


® 
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its findings and 
In the federal 


In General. 


‘ineludes a trial 


82, Wheeling Corrugating Cos 5Ve 
McManigal, 41 F.(2d) 593; Obrecht- 
Pe Corporation v. Clark, 30 F.(2d) 


83. Lea Mathew Shipping Corpo- 
ration v. U. S. Employees’ Compensa- 
tion. Commission, 56 F.(2d) 860; “W. 
R. Grace & Co. v. Marshall, 56 F.(2d) 
441; Northwestern Stevedoring Co. 
v. Marshall, 41 F.(2d) 28. 


84. State Compensation Ins, Fund 
v. Industrial Commission of:Colorado, 
249 P. 653, 80 Colo. 130. 


[a] In Pennsylvania (1) under 
Workmen’s Compensation Act June 2, 
1915, (P. L. p 7386) a hearing de novo 
by the board is essential, whenever 
the intention is to disturb findings 
of fact of the referee. Tigue v. Forty 
Fort’ Coal Co., 107 A. 862, 264 Pa. 


590; Clark v. Lehigh Valley Coal Co., | 


107 A.' 858, 264 Pa. 529; McCauley v. 
Imperial Woolen Co., 104A. 617, 261 
Pa. 312. (2) Thus, where the referee 
found that the employee’s death in 
course of his employment was due 


‘to a rupture of the aorta’ caused by’ 


an ‘extra ‘effort: in vomiting,’ prob- 
ably due to noxious gases, the smell 
of his burning clothing, or fright, the 
workmen’s compensation board, with-, 


out a hearing de novo, had no power 


to“reach different conclusions, or re- 
verse the referee on theory of his 


‘error of law in drawing deductions 


different from those which would 
have been made by the’ board. Clark 
v. Lehigh Valley Coal Co., supra. (3) 
Where the referee’s finding is at- 


tacked because testimony was insuffi- 


cient to justify it, and not betause 
there was no legal evidence whatever 
to warrant it, a question of fact aris- 
es, and, under Workmen’s) Compen- 
sation Act June 2, 1915 (P. L. p 753) 
§ 421, the board must sustain the ref- 
eree or grant a hearing de novo. Mc- 
Cauley v. Imperial Woolen Co., supra, 
(4) Where, however, on appeal on an 
alleged error of law, the court must 
act solely on the referee’s record, and 
sustain, reverse, or modify his final 
order. McCauley v. Imperial Woolen 
Co., supra. (5) If referee fails to 
pass upon any material matter of fact 
in evidence which either party con- 
siders vital, in the event of an appeal 
to the court, those affected should ap- 
ply to the compensation board for as- 
sistance on a hearing de novo, in view 
of art 4 § 421. Flucker v. Carnegie 
Steel Co., 106 A. 192, 263 Pa. 113. (6) 
Under the Act June 26, 1919 § 423 
(PR. L. p- 642; St. [1920] -§§ 22046, 
22047), a conclusion of the referee 


‘which is one of law, and not of fact, 
is reviewable by the commission with- | 
out a trial of the facts ‘de’ novo. ' 


Shickley vy. Philadelphia & Reading 
Coal & Iron Co.; 118 ’A. 255, 274 Pa.’ 
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ther evidence’ properly presented to it being orig- 
inal jurisdiction as distinguished from appellate 

jurisdiction.8¢ . A provision of the statute for a 

| trial de novo before the commission, where the re- 
porter fails to furnish a transeript of proceedings 

' before an arbitrator, applies only to cases where 
the reporter has defaulted, and not where failure 
to file is due to the party’s own negligence.’? 


Waiver of right. Where an insurance carrier su- 
ing to set aside a compensation award makes no re- 
- quest for a trial de novo, or offers any new evi- 
‘dence, any right to have questions considered on 

new and different evidence is lost.*® 


[§ 1272] b. Issues and Matters Considered—(1) 
The trial de novo is ordinarily a re- 
examination and redetermination of the case®® and 


of all the issues,®® without regard 


360. (7) So, under the latter statute, 
the board may hear evidence and 
make findings notwithstanding appeal 
from findings of referee was based on 
error of law. Vonot vy. Hudson Coal 
Co., 182 A. 347, 285 Pa. 385. 


85. Pocahontas Mining Co. v. In- 
dustrial Commission, 134 N.E. 160, 301 
Ill. 462. To same effect see Gould 
Const. Co. v. Industrial Commission, 
143 N.E. 73, 311. Ill. 472. é i 


86. Pocahontas Mining Co. v. In- 
outa Commission, 134 N.E, 160, 301 


87. Gould Const. Co. v. Industrial 
Commission, 143 N.E. 73, 311 Ill. 472. 


83. Georgia Casualty Co. v. Hoage, 
61 App.D.C. 195, 59 F.(2da) 870. 


89. Mulholland v. Butte & Superior 
Mining Co., 289 P. 574, 87 Mont. 561. 


[a] Reéxamination of evidence 
taken below.—The court on appeal 
from the decision of the board is re- 
quired to make a reéxamination of 
‘the evidencé and render its own judg- 
ment’:thereon.. Kerns v. ‘Anaconda. 
Copper Mining Co., 289 P. 563, 87 
Mont. 546. 


90. Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Civ.App.) 271 S.W. 633; 
Texas Employers’ Ins. Ass’n v. Jim- 
enez, (Tex.Civ.App.) 267 S.W. 1752; 
Watts v, Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 264 S.W. 186. 


[a] Release of third person.—In 
an insurer’s suit to Set aside a com- 
pensation award, questions relating 
to release of a claim for damages 
against a third person tort-feasor are’ 
immaterial where such release did not 
bar compensation claim. Maryland 
Casualty Co. v. Stevens, (Tex.Civ. 
App.) 55 S.W.(2d) 149. 


[b] Excuse for delay in applica- 
tion.—(1) On the trial de novo the. 
trial court is not bound by the fina-: 
ing of the board as to good cause 
shown for failure to file timely no- 
tice. Texas Employers’ Ins. Ass’n v. 
Price, (Civ.App.) 300 S.W. 667 [ap- 
plication for writ of error dism 300 
S.W. 672, 117 Tex. 173]. (2) However, 
if the pleadings show on their face 
that good cause did not exist up to 
the making of the claim, no issue in 
such regard is presented. Ocean Ac- 
cident & Guarantee Corporation v. 
‘Pruitt,’ (Tex.Commn.App.) 58 S.W. 
Neaaoan {rev (Civ.App.) 40 S.W.(2d) 


[c] The issue of present value of 
a lump-sum award, not submitted nor 
requested, is presumed found in sup- 
port of the judgment if there is evi-' 
dence to sustain it. Texas EHmploy- 
ers’ Ins. Ass’n v. Finney, (Tex:Civ. * 
App.) °45°S.W:(2d) 298°) 7 3 
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to who may have taken the appeal,®! the entire 
matter being reopened as though there had never 
been a trial,°? and the jurisdiction of the court 
being as broad as the jurisdiction conferred on the 
board.®? The case is tried de novo upon issues made 
by the pleadings of the parties,®4 and the court is 
vested with power to take up the litigation of the 
several parties and try the cause just as fully and 
completely as though the suit had begun in such 
court in the first instance,®® it having jurisdiction 
to determine all issues between the parties relating 
to the injury and compensation therefor.°* Such 
issues include all incidental claims resulting from 
the injury and allowed by the compensation act,®? re- 
gardless of whether they have been asserted before 
the board.°8 The existence of fraud, misconduct, or 
unfairness need not be considered in determining 
whether the court, on appeal, shall set aside award 
and findings of the commission.°® In order for the 
issue of mistake to be considered on the trial it must 
be a mistake of fact on which proof may be offered, 
whether mutual or unilateral.t But, the court may 
take cognizance of any mistake made by claimant in 


the presentation of his original claim.?. A rule ofthe’ 


commission which the commission fails to apply 
when it is ealled to its attention during the hearing 
eannot be used as a defense by respondent in a 
proceeding for review;? the failure of the com- 
mission to apply the rule may be presented only by 
a petitioner or cross petitioner.‘ 


Form or substance of award. The trial being de 
novo, the court does not pass upon the form and 
substance of the award.® 


[§ 1273] (2) Limitation to Original Claim. 
While as an abstract proposition of law, claimant 
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[§§ 1272-1275 


should be confined in his pleading in the trial on 
appeal to the identical claim filed before the board,* 
it is sufficient if the claim before the board and the 
cause of action presented in the appellate court in 
common relate to the same party, the identical in- 
jury, and the same employer,’ and the fact that 
the petition on appeal sets out more in detail and 
with greater accuracy the true results of the in- 
jury .does not condemn the suit as based upon an 
injury other than that presented in the claim to 
the board. Thus the employee is not limited to 
the statement of the nature of his injury as pre- 
sented to the board,® but may enlarge thereon by 
alleging more specifically the effects produced by 
the injury,?° or he may base hi8 claim on appeal 
on results of the injury less extensive than those 
believed to exist when the claim‘was filed with the 
board.11' The date of an injury not ordinarily be- 
ing controlling on the merits of an appeal from the 
board.12 So, a slight variance in the allegations 
as to the amount of the weekly wage of the em- 
ployee has been held not to destroy the identity of 


the one claim with that of the other.?3 


[§ 1274] (3) Liability as between Insurers. The 
court may determine whether both or only one of 
two insurers is liable for the compensation award- 
ed,1# but, where the question arises as to which 
of two insurers is liable, refusal of the court to an- 
swer the question as to whether insurer whose pol- 
icy was canceled gave notice of intention required by 
statute is not error, where the court answers the issue 
submitted as to whether such policy was effective at 
the date of the accident.15 . 


[§ 1275] (4) Review by Full Board. On review 
by the full commission, at the request of the em- 


91. King v. Peninsular Portland 
Comment Co., 185 N.W. 858, 216 Mich. 
SOs 


92. Texas Employers’ Ins. Ass’n v. 
Jimenez, (Tex.Civ.App.) 267 S.W. 752; 
Texas Employers’ Ins. Ass’n v. Nuna- 
maker, (Tex.Civ.App.) 267 S.W. 749. 


93. Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Civ.App.) 271 S.W. 633. 


[a] Court will extend same lib- 
eral rule of construction to the issues 
as the board may have done in the 
first place in hearing the evidence. 
Texas Employers’ Ins. Ass’n v. Jim- 
enez, (Tex.Civ.App.) 267 S.W. 752. 


94. Stowell v. Texas Employers’ 
Ins. Ass’n, (Tex.Civ.App.) 259 S.W. 
311. 


{a] ‘Thus, in a suit to set aside an 
award of the industrial accident 
board, where plaintiff pleaded that 
receipts signed by defendant were ex- 
ecuted for a valuable consideration, 
and defendant pleaded the receipt of 
a small sum, but that he had never 
received further compensation, such 
plea taken in connection with the 
petition made the question of failure 
of consideration an issue. Farris v. 
U. S. Fidelity & Guaranty Co., (Tex. 
Civ.App.) 251 S.W. 612. 


95. Southern Casualty Co. v. Ful- 
kerson, (Tex.Commn.App.) 45 S.W. 
aa 152 [rev (Civ.App.) 30 S.W.(2d) 
911]. 

96. Commercial Casualty Ins. Co. 
y. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120; Maryland Casualty Co. v. Haley, 
(Tex.Civ.App.) 29 S.W.(2d) 458. 
a NE a 


97. -Commercial Casualty Ins. Co. 
v. Hilton, (Tex.Civ.App.) 55 S.W.(2d) 
120; Texas Employers’ Ins. Ass’n v. 
Jimenez, (Tex.Civ.App.) 267 S.W. 752. 


98. Commercial Casualty Ins. Co. 
v. Hilton, supra. - 


99. Coe v. Koontz, 283 P. 487, 129 
Kan. 581. 


1. Estes v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 46 S. 
W.(2d) 413. 


2. Fidelity Union Casualty Co. v. 
(Cha Cae (Tex.Civ.App.) 47 S.W. 


8 Mead Bros. v. State Industrial 
Commission, 291 P. 571, 144 Okl. 279. 


4, Mead Bros. v. State Industrial 
Commission, supra. 


5. Texas Employers’ Ins. Ass’n v. 
eek (Tex.Civ.App.) 28 S.W.(2d) 


6. Great American Indemnity Co. 
v. Stultz, (Tex.Civ.App.) 56 S.W.(2d) 
200; Texas Employers’ Ins. Ass’n v. 
Jimenez, (Tex.Civ.App.) 267 S.W. 752; 
Texas Employers’ Ins. Ass’n v. Moore, 
(Tex.Civ.App.) 46 S.W.(2d) 404. 


7. Great American Indemnity Co. 
eecib ae (Tex.Civ.App.) 56 S.W.(2d) 


8. Great American Indemnity Co. 
v. Stultz, supra; Texas Indemnity 
Ins. Co. v. Bridges, (Tex.Civ.App.) 52 
S.W.(2d) 1075; Texas Employers’ Ins. 
Ass’n v. Adcock, (Tex.Civ.App.) , 52 
S.W.(2d) 781; Texas Employers’ Ins. 
Ass’n v. Adcock, (Tex.Civ.App.) 27 
S.W.(2d) 363; Aetna Life Ins. Co. v. 


Bulgier, (Tex.Civ.App.) 19 S.W.(2d) 
821; Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Civ.App.) 271 S.W. 633. 


9. Great American Indemnity Co. 
v. Stultz, (Tex.Civ.App.) 56 S.W.(2d) 
200. See Texas Employers’ Ins. Ass’n 
v. Soto, (Tex.Civ.App.) 294 SW. 639 
(claimant’s statement, filed before in- 
dustrial accident board, is not con- 
clusive of compensation claim, in suit 
to set aside award). 


10. Miller v. Texas Employers’ Ins. 
Ass’n,_ (Tex.Civ.App.) 63 S.W.(2d) 
883; Great American Indemnity Co. 


v. Stultz, (Tex.Civ.App.) 56 S.W.(2d) 
200; Indemnity Ins. Co. of North 
America vy. Harris, (Tex.Civ.App.) 53 
S.W.(2d) 681; Texas Employers’ Ins. 
Ass’n_v. Adcock, (Tex.Civ.App.) 52 
S.W.(2d) 781; Texas Employers’ Ins. 
Ass'n _v. Adcock, (Tex.Civ.App.) 27 
S.W.(2d) 363; A®tna Life Ins. Co. v. 
Bulger, (Tex.Civ.App.) 19 S.W.(2d) 
821; New Amsterdam Casualty Co. 
v. Harrington, (Tex.Civ.App.) 283 S. 
W. 261 [rey on other grounds (Commn. 
App.) 296 S.W. 726]. 


11. Great American Indemnity Co. 
aneeulte, (Tex.Civ.App.) 56 S.W.(2d) 


12. Security Union Casualty Co. v. 
eecacnick, (Tex.Giv.App.) 295 S.W. 

13. Astna Life Ins. Co. v. Rodri- 
guez, (Tex.Civ.App.) 255 S.W. 446. 

14. Nathan v. Parks, 164 A. 179, 
164 Md. 117. 

15. Eurich v. General 


Casualty & 
Surety Co., (Md.) 136 A. 546. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1275-1278] 


ployee, the commission is not limited to a review 
of the errors complained of by the employee as the 
moving party,!® but may make an award ending, 
diminishing, or increasing the compensation previous- 
ly awarded.17 So the commission may properly 
consider an additional defense not raised before 
the hearing commissioner.?§ 


[§ 1276] c. Pleadings1®—(1) In General. Where 
the statute does not authorize pleadings in the ac- 
customed sense of the word, it has been held that 
the proceedings upon appeal are of such a char- 
acter that formal pleadings have no place in them?® 
and are not required.2!_ Where pleadings are au- 
thorized,?? before an insurer can complain that the 
injured employee engaged in unsanitary or injurious 
practices tending to imperil or retard recovery, he 
must allege a request and refusal to refrain there- 
from. 


[§ 1277] (2) Issues and Variance. In some ju- 
risdictions the court hearing appeal from the com- 
mission without jury is not required to adopt and 
declare issues of fact.24 Where written pleadings are 
contemplated by the statute, the court should be ex- 
tremely libera! in permitting the introduction of tes- 
timony thereunder.?5 In accordance with the gen- 
eral rule,?* evidence, not excluded by any rule or 
principle of law, may be introduced if it tends to 
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support an issue made by the pleadings,?” but evi- 
dence not warranted by the pleadings should be ex- 
cluded.28 An immaterial variance is harmless.*°® 
The insurance ecarrier’s general denial and special 
denial have been held to put in issue every ma- 
terial allegation upon which the burden of proof 
rested on the employee.*® A motion by the com- 
mission to dismiss the appeal is not the proper way 
to join issue on the question of submission of the 
claim to arbitration.*+ 


[§ 1278] d. Evidence—(1) Introduction of Addi- 
tional Evidence—(a) In General. Under some stat- 
utes evidence is permitted in addition to the rec- 
ord before the board,?? and it has been held that a 
statute is unconstitutional which requires the right 
of claimant to be determined solely on evidence in 
the commissioner’s record.?? In some jurisdictions 
the only new or additional evidence that may be in- 
troduced should be directed solely to prove issues not 
appearing in the records of the proceedings before 
the board?* and which relate to fraud and mis- 
conduct dehors the board’s record.*® Even in the 
absence of express statutory authority, additional 
evidence may be introduced,®*® except where it is ex- 
pressly forbidden by a rule promulgated by the 
court?* or by the statute.*® Where it is provided 
that an award may be set aside as procured by 
fraud, it would seem that evidence may be taken on 


16. Smith v. International Shoe 
Co., (Mo.App.) 49 S.W.(2d) 233. 


17. Smith y. International Shoe 
Co., supra. 


‘18. Hoffer Bros. v. Smith, 138 S. 
BE. 474, 148 Va. 220. 


19. Application and answer see 
supra §§ 1208-1213. 


20. Owners’ Realty Co. v. Bailey, 
138 A. 225, 153 Md. 274. 


[a] hus, on appeal to the court 
from award of the industrial accident 
commission, refusal to receive “dec- 
laration” offered by appellants was 
not errcr. Owners’ Realty Co. v. 
Bailey, 138 A. 235, 153 Md. 274. 


21. Holst v. State Industrial Ac- 
siden Commission, 244 P, 319, 117 Or. 
370. 


22. See statutory provisions. 


{a] Pleading held sufficient to al- 
lege “total incapacity.’’ U. S. Fi- 
delity & Guaranty Co. v. Brandon, 
(Tex.Civ.App.) 31 S.W.(2d) 846. 


23. Texas Employers’ Ins. Ass’n v. 
Galloway, (Tex.Civ.App.) 40 S.W.(2d) 
973. 


24. Nathan vy. Parks, 
164 Md. 117. 


25. Maddox v. Industrial Ins. Com- 
mission of Washington, 193 P. 231, 
113 Wash. 137. 


26. See Pleading § 1167. 


27. Bankers Lloyds v. Montgom- 
ery, (Tex.Civ.App.) 42 S.W.(2d) 285 
[rev on other grounds 60 S.W.(2d) 
201]; Commercial Standard Ins. Co. 
v. McGee, (Tex.Civ.App.) 40 S.W.(2d) 
1105; Texas Employers’ Ins. Ass’n v. 
Knouff, (Tex.Civ.App.) 297 S.W. 799 
{rev on other grounds (Commn.App.) 
7 S.W.(2d) 68]; Norwich Union In- 
demnity Co. v. Davis, (Tex.Civ.App.) 
293 S.W. 932. 


28. Associated Employers’ Recip- 
rocal v. Brown, (Tex.Civ.App.) 56 S. 
W.(2d) 483; Norwich Union Indem- 
nity Co. v. Davis, (Tex.Civ.App.) 293 
S.W. 932. 


164 A. 179, 


, 


* 


29. Maryland Casualty Co. v. Over- 
street, (Tex.Civ.App.) 42 S.W.(2d).160 
[rev on other grounds (Commn.App.) 
61 S.W.(2d) 810]; Security Union Ins. 


Co. v. Gullett, (Tex.Civ.App.) 36 S. 
W.(2d) 1085; Federal Surety Co. v. 
Ragle, (Tex.Civ.App.) 25 S.W.(2d) 


an [aff (Commn.App.) 40 S.W.(2d) 


30. Commercial Standard Ins. Co. 
Vaqeccer: (Tex.Civ.App.) 40 S.W.(2d) 


31. Holst v. State Industrial Ac- 
cident Commission, 244 P. 319, 117 
Or. 370. 


32. Vallalobos v. Cudahy Packing 
Co., 181 P. 599, 105 Kan. 106; Rom v. 
Republic Coal Co., 22 P.(2d) 161, 94 
Mont. 250; Mulholland v. Butte & 
Superior Mining Co., 289 P. 574, 87 
Mont. 561; Dozen v. East Butte Min. 
Co., 254 P. 880, 78 Mont. 579. 


[a] In Washington (1) the depart- 
ment of labor and industries has been 
held entitled, on appeal to the supe- 
rior court, to introduce any testi- 
mony, although claimant is limited to 
testimony before a joint board. Mur- 
ray v. Department of Labor and In- 
dustries of Washington, 275 P. 66, 151 
Wash. 95. (2) Where the employee 
offers evidence before the joint board 
that there was an accident and that 
his condition was the result thereof, 
the labor department on appeal may 
offer evidence to meet such evidence, 
Pavlinovich v. Department of Labor 
any Industries, 290 P. 876, 158 Wash. 
374. 


[b] Grounds for introduction.— 
Where the statute permits the in- 
troduction of additional evidence for 
good cause shown, the informal pres- 
entation of persuasive reasons why 
such additional testimony should be 
taken, made in the presence of op- 
posing counsel, is a sufficient showing 
of good cause. Sykes v. Republic 
Coal Co., 22 P.(2d) 157, 94 Mont. 239. 


_[c] Effect.—(1) The  considera- 
tion by the court of evidence other 
than that submitted to the commis- 
sion on the original hearing makes 


the hearing practically de novo (Mil- 
ler v. State Industrial Accident Com- 
mission, 165 P. 576, 84 Or. 507) (2) 
at least as to the additional evidence. 
Murphy v. Industrial Accident Board, 
16 P.(2d) 705, 93 Mont. 1; Nicholson 
v. Roundup Coal Mining Co., 257 P. 
270, 79 Mont. 358. 


83. Van Allen v. Industrial Com- 
mission of Ohio, 26 Ohio N.P.N.S. 
179; Williams vy. Industrial Commis- 
sion of Ohio, 24 Ohio N.P.N.S. 398. 


34. Hawley-McIsaacs Coal Co. v. 
Grant, 32 S.W.(2d) 35, 235 Ky. 650. 


35. Hawley-McIsaacs Coal Co. v. 
Grant, supra. 


36. Miller v. State Industrial Acci- 
dent Commission, 165 P. 576, 84 Or. 
507. Contra Pocecardi v. Ott, 96 S.E. 
790, 82 W.Va. 497. 


[a] Application of rule.—The 
court may consider evidence as to the 
careful habits of deceased where 
there was no eye-witness to the ac- 
cident, although there is some evi- 
dence as-to how it happened. Erick- 
son v. American Well Works, 196 Ill. 
App. 346. 


[b] Burden is on claimant to in- 
troduce evidence showing his loss of 
earning capacity. Carlson v. Avery 
Co., 196 Ill.App. 262. 


37. Wakefield v. Warren-Lamb 
Paks Cor, WGA ENGWin S00; AO OiuDs 
38. Monumental Printing Co. v. 


Edell, 164 A. 171, 163 Md. 551; Sin- 
sko v. A. Weiskettel & Sons Co., 163 
A. 851, 163 Md. 614; Waddell George’s 
Creek Coal Co. v. Chisholm, 161 A. 
276, 163 Md. 49; Celanese Corpora- 
tion of America y. Lease, 160 A. 801, 
162 Md. 587; Boyko v. Federated Met- 
als Corporation, 164 A. 462, 11 NJ. 
Misc, 82 [aff 168 A. 672, 11 N.J.Misc. 
807]; Grabler Mfg. Co. v. Wrobel, 
181 N.E. 97, 125 Ohio St. 265 [dist In- 
dustrial Commission v. Hilshorst, 158 
N.E. 748, 117 Ohio St. 337]. But see 
American Ice Co. vy. Fitzhugh, 97 A. 
999, 128 Md. 882, Ann.Cas.1917D 33; 
R. H. Frazier & Son .v. Leas, 96 A. 764, 
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this issue.°®..In the federal courts, ina suit to set 
aside a compensation award, it has been held: that 
the court may determine, on evidence elicited before 
it, the existence of a jurisdictional fact.t4° . Where 
the statute provides that the court may, on applica- 
tion of a party for a review, appoint a physician 
to examine the workman, such application should be 
granted only when the circumstances of the case or 
changed conditions convince the court that good rea- 
sons exist for such action. 


[§ 1279] (b) Review of Arbitrator or Referee. 
In some jurisdictions it is within the power of the 
board to hear evidence other than that produced 
before the referee,*? and depositions taken before 
the referee may, by agreement of parties, be ‘ac- 


cepted as proofs, either for the purpose of the board’s’ 
finding if its own facts or its adoption of the ref: 


eree’s finding.*3 


[§ 1280] (c) Review of Single Member of Board 
or Commission. In some jurisdictions, on review 
by a full board of an order made by a single mem- 
ber thereof, it is within the discretion of the board 
whether it will hear any evidence beyond that heatd 
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‘by the single member,*+ and; in the absence of an 
abuse. of such diseretion, its decision will not be in- 
terfered with.4® A claimant appearing before a’sin- 
_gle commissioner and submitting additional. testi- 
mony on a rehearing granted to accommodate such 
claimant. waives his right to have the full commis- 
‘sion hear witnesses.*® ) 


_ [§ 1281] (2) Burden of Proof. Under some stat- 
_utes the burden is on the party claiming compensa- 
tion*” to prove every necessary fact to show the 
_ jurisdiction of the court,*® such as the fact that his 
_employer was a subscriber within the meaning of the. 
_act,*® as well as his right to recover.5° Thus. the 
burden is on him to prove the jurisdiction of the 
court®? his employment,>? ineapacity,®? and its ex- 
tent in point of time,®+ the wage rate,®> unless there 
is an agreement concerning compensation,®* and the 
amount to which he is entitled.57 It is not neces-. 
sary, however, for him to prove the amount of pay- 
ments received, in the absence of a pleading rais- 
ing the defense of payment.5* Where the provi- 
sions of an insurance policy are fixed by statute, it 
is not necessary to prove them.®® There is no obliga- 
tion on ‘the employee to show that submitting to 


» 


127 Md. 572 (both cases decided prior 
to amendment of L. [1931] c 406); W. 
S. Tyler Co. v. Rebic, 161 N.B®. 790, 118 
Ohio St. 522 [aff 161 N.E. 356, 27 Ohio 
App. 314]; Industrial Commission of 
Ohio v. Hillshorst, 158 N.E. 748, 117 
Ohio St. 337; Industrial Commission 
of Ohio v. Sylva, 162 N.E. 777, 30 Ohio 
App. 208; -W. S. Tyler Co. v. Rebic, 
161.N.E. 356, 27 Ohio App: 314 [aff 161 
N.E. 790, 118 Ohio St. 522] (all four 
cases decided prior to amendment of 
111 Ohio L. p 277). 


39. International Harvester Co. v. 
Industrial Commission, 147 N.W. 53, 
157 Wis. 167, Ann.Cas.1916B 330. 


40. Crowell v. Benson, 52 S.Ct. 285, 
285 U.S. 22, 76 L.Ed. 598 [aff 45 F. 
(2d) 66, aff 33 F.(2d) 187 and 38 F. 
(2d) 306 (cert gr 51 S.Ct. 353, 283 U. 
S. 814, 75 L.Ed. 1430)]. 


Trial de novo in federal courts gen- 
erally see supra § 1271. 


41. Wood v. Eagle-Picher Lead 
Co., 245 P. 1015, 121 Kan. 128. 


42. Fahringer v. Bauerle Nace & 
Co., 100 Pa.Super. 89. 


43. McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 


[a] In Illinois (1) under Work- 
men’s Compensation Act § 19, par (e), 
as amended in 1921, authorizing the 
industrial commission, in its discre- 
tion, on application of either party, 
to order a trial de novo before it, if a 
transcript of the proceedings before 
the arbitrator is not filed within 
thirty days of the petition for re- 
view, a review of an arbitrator’s de- 
cision is not merely a review of the 
record, but the parties may introduce 
further evidence, and the commis- 
sion’s jurisdiction to review the evi- 
dence of the arbitrator is original. 
Gregory v. Industrial Commission, 
141 N.E. 699, 310 Ill. 409. (2) Ina 
proceeding under Workmen’s Com- 
pensation Act § 19 par “h,” before 
the industrial board to review an 
award by a committee of arbitration, 
the industrial board erred in proceed- 
ing as if it were an original proceed- 
ing, the parties being bound by proofs 
made at the hearing resulting in the 
award. City of Pana v. Industrial 
Board, 116 N.E. 647, 279 Ill. 279. 


44. Southeastern Express Co. v. 
Edmondson, 119 S.E. 39, 30 Ga.App. 
697; Blessinger v. Olinger, (Ind.App.) 
187 N.E. 684; Flinn v. Hartley, (Ind. 
App.) 184 N.E. 915; Crickmore v. Pat- 
tison, 175 N.E. 138, 92 Ind.App. 309; 
Riley’ v. Hunt, 155 N.E. 523, 85 Ind. 
App. 647.’ But see Waring v. Metro- 
politan Life Ins. Co., 39 S.W.(2d) 418, 
225 Mo.App. 600 (on reopening of com- 
pensation proceedings, full commis- 
sion’ must hear additional evidence, 
unless parties waived requirements). 


45. Moody v. Tillman, 163 S.E. 
521, 45 Ga.App. 84; Southeastern Ex- 
press’ Co. y. Edmondson, 119 S.E. 39, 
30 Ga.App. 697; Blessinger v. Olinger, 
(Ind.App.) 187 N.E. 684; Flinn v. 
Hartley, (Ind:App.) 184 N.E. 915; 
Consumers’: Co, v. Ceislik, 121 N.E. 
832, 69 Ind.App. 333; Waterman v. 
Chicago Bridge. .& Iron Works, 41 S. 
W.(2d) 575, 328 Mo. 688; Freese v. St. 
Louis Public Service Co., (Mo.App.) 
58 S.W.(2d) 758; Hohlstein v. St. 
Louis Roofing Co., (App.) 49 S.W.(2da) 
asso ores 42 S.W.(2d) 573, 328 Mo, 


46. Waring v. Metropolitan Life 
Ins._Co.;.'39 (S.W. (2d) "418, 225 Mo. 
App. 600. 


47. Texas Employers’ Ins. Ass’n v. 
Shilling, (Tex.Commn.App.) 289 S.W. 
996 [rev (Civ.App.) 279 S.W. 865]; 
Texas Employers’ Ins. Ass’n v. Hil- 
derbrandt, (Tex.Civ.App.) 62 S.W.(2d) 
209; Texas Employers’ Ins. Ass’n v. 
Stephens, (Tex.Civ.App.) 22 S.W.(2d) 
144; Travelers’ Ins. Co. v. Peters, 
(Tex.Civ.App.) 280 S.W. 310; Millers’ 
Indemnity Underwriters v. Hughes, 
(Tex.Civ.App.) 256 S.W. 834; Texas 
Employers’ Ins. Ass’n v. Downing, 
(Tex:Civ.App.) 218 S.We 112: 


[a] HMernia.—Where the _ statute 
enumerates specific facts that the 
injured party must show in order to 
recover for a hernia, these facts must, 
of course, be proved. Indemnity Ins. 
Co. of North America v. Jones, (Tex. 
Civ.App.) 299 S.W. 674. 


48. American Employers’ Ins. Co. 
v. Scott, (Tex.Civ.App.) 33 S.W.(2da) 
845; Maryland Casualty Co. v. La- 
field, (Civ.App.) 29 S.W.(2d) 444 [rev 
83 5.W.(2d) 187, 119 Tex. 466]; Tex- 
as Indemnity Ins. Co. v. Moss, (Tex. 


Civ.App.) 18 S.W.(2d) 712; Texas 
Employers’ Ins. Ass’n v. Schoeppel, 
(Tex. Civ.App.) 10 S.W.(2d) 405; Tex- 
as Employers’ Ins. Ass’n vy. Davies, 
(Tex.Civ.App.) 6 S.W.(2d) 792 {rev on 
other grounds (Commn.App.) 16 §. 
W. (2d) 524, and motion overr 
(Commn.App.) 29 S.W.(2d) 987]. 


49. Texas Employers’ Ins. Ass’n 
ELC ua (Tex.Civ.App.) 292 S.w. 
i ‘ 


50. Holloway v. Texas Indemnity 
Ins. Co., (Tex.Commn.App.) 40 S.W. 
(2d) 75 [aff (Civ.App.) 80 S.W.(2d) 
921]; Texas Employers’ Ins. Ass’n v. 
Romero, (Tex.Civ.App.) 45 S.W.(2d) 


333; Texas Employers’ Ins. Ass’n v. 
Schoeppel, (Tex.Civ.App.) 10 S.W. 
(2d) 405; Texas Employers’: Ins. 


Ass’n v. Davies, (Tex.Civ.App.) 6 S. 
W.(2d) 792 [rev on other grounds 
(Commn.App.) 16 S.W.(2d) 524, and 
motion overr (Commn.App.) 29 S.W. 
(2d) 987]; Texas Employers’ Ins. 
Ass’n v. Knouff, “(Tex.Civ.App.) 271 
S.W. 633; Texas Employers’ Ins. 
Ass’n v. Nunamaker, (Tex.Civ.App.) 
267 S.W. 749. 


51. American Employers’ Ins. Co. 
v. Thompson, (Tex.Civ.App.) 11 S.W. 
(2d) 358. 


52. Chancellor vy. Norwich Union 
Indemnity Co., (Tex.Commn.App.) 5 
S.W.(2d) 494 frev on other grounds 
(Civ.App.) 2 S.W.(2d) 495, and reh 
den (Commn.App.) 7 S.W.(2d) 71]. 


53. Texas Employers’ Ins, Ass'n” 
v. Shilling, (Tex.Commn.App.) 289 §. 
W. 996 [rev (Civ.App.) 279 S.W. 865]. 


54. Texas Employers’ Ins. Ass’n 
v. Shilling, supra. 


55. Sanchez vy. Texas Employers’ 
Tes Ass’n, (Tex.Civ.App.) 51 S.W.(2d) 


56. New Amsterdam Casualty Co. 
v. Kemp, (Tex.Civ.App.) 289 S.W. 416. 


57. Texas Employers’ Ins. Ass’n v. 
panpanaicen, (Tex.Civ.App.) 267 S.W. 


58. Texas Employers’ Ins. Ass’n v. 
pamercey (Tex.Civ.App.) 59 S.W.(2d) 


59. Texas Indemnity Ins. Co. v. 
Wilson, (Tex.Civ.App.) 281 S.W. 289. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an operation would have been more than ordinarily . 
unsafe, so as to justify an award for permanent. 
total disability.°° It is error to place the burden 
on insurer of proving that the person who em- 
ployed the employee was an independent contrac-, 
tor,*? or of showing whether previous injury, suf- 
fered by claimant, caused the incapacity of which 
complaint is made.*? However, in a claimant’s suit 
to set aside an order denying compensation, the 
burden is upon insurer to establish a defense of | 
a compromise settlement,®* and, upon plea to the 
jurisdiction, to establish that settlement was ap- 
proved by the board.** In other jurisdictions the 
burden of proof is on the party attacking the decision 
of the board or, commission,®> and, when the em-. 
ployer apples for a review of the. award, the bur- 
den does not rest on the workman to sustain the 
award,®® but the employer must establish the facts 
on which the application is based,®’ such as the fact 
the evidence is insufficient to sustain the determina- 
tion,°® or that the commissioner ignored evidence.*® 
If claimant attacks the decision, the burden is on 


‘WORKMEN’S COMPENSATION ACTS 


[71 C.J.) 1339 


him to overcome it.7° 


 [§ 1282] (3). Admissibility. Of course immateri- 
al and irrelevant evidence is inadmissible,‘ and evi- 
dence.is not admissible on appeal merely because it 
was admitted by the commission.72 Exeept for ju- 
risdictional purposes only,7? the proceedings before 


the board,7* including the award,’® is not admis- 


sible on the issue of right to compensation or the 
amount to which claimant is entitled.7* The right 
of claimant to introduce evidence in addition to that 
eontained in transcript certified by the commission? 
does not militate against the introduction of the 
transcript in its entirety.78 Hearsay evidence re- 
ceived by the commission must be admitted to the 
jury in some jurisdictions.7® There is no fixed 
method of showing jurisdictional facts authorizing 
a trial de novo.®® In the notes will be found eases 
in which evidence has been held admissible on the 
issue of jurisdiction,®*! whether claimant was em- 
ployee or partner,’? cause of injury,’? earning ca- 
pacity,®* financial condition,®® notice,®* fraud in pro- 


75. Texas Employers’ Ins. Ass’n vy. 


60. Texas Employers’ Ins. Ass’n v.} Kan. 374; Bell v. Steen, 112 A. 584, 
Neatherlin, (Tex.Civ.App.) 31 S.W.|137 Md. 388. 
ie siete is senor e cra asG2 Nelson v. Marshall, 56 F.(24) 
61. Nobles v. Texas Indemnity Ins. : 
Co.,_ (Tex.Commn.App.) 12 S.-W. (24) Ree ek Vor Mer shah hs” Hy4) 
( . 


199 [reforming (Civ.App.) ‘1 S.W. 
451, and vacated (Commn-App.) 24 S. 
W.(2d) 367]. 


62. Texas Employers’ Ins. Ass’n v. 
nee (Tex.Civ.App.) 22 S.W.(2d) 


63. Welchv. U.S. Fidelity & Guar- 
“pit Co., (Tex.Civ.App.) 54 S.W.(2d 


6&4. Welch v. U. S. Fidelity & Guar- 
anty Co., supra. 


65. Nelson v. Marshall, 56 F.(2d) 
654; Roper v. Hammer, 187 P. 858, 106 
Kan. 374; Schemmel v. T. B. Gatch 
& Sons Contracting & Building Co., 
166 A. 39, 164 Md. 671; Catherman y. 
Ennis, 165 A. 482, 164 Md. 519; Har- 
ris v. R. P. Dobson & Co., 132 A. 374, 
150 Md. 71; Todd v. Haston Furniture 
Mfg. Co., 128 A. 42, 147 Md. 352; Bell 
v. Steen, 112 A. 584, 1387 Md. 388; 
Stewart & Co. v. Howell, 110 A. 899, 
136 Md. 423; T. B. Beasman & Co. v. 
Butler, 105 A. 409, 133 Md. 382; Coast- 
wise Shipbuilding Co. v. Tolson, 103 
A. 478, 132 Md. 203; Jewel Tea Co. v. 
Weber, 103 A. 476, 132 Md. 178; Zoff 
v. Department of Labor and Indus- 
tries, (Wash.) 25 P.(2d) 972; Clark 
v. Department of Labor and Indus- 
tries, 230 P, 133, 181 Wash. 256. 


[a] Where facts proved before 
commission are susceptible of con- 
struction supporting commission’s de. 
cision as well as construction adverse 
thereto, appellant has burden of 
showing that commission drew wrong 
inference. Schemmel vy. T. B. Gatc 
& Sons Contracting & Building Co., 
166 A. 39, 164 Md. 671. 


{[b] Statute putt burden of 
proof upon one attacking industrial 
commission’s decision requires that 
on appeal it must appear from record 
made before the commission that the 
commission should have reached a 
different conclusion. Schemmel v. T. 
B. Gatch & Sons Contracting & Build- 
ing Co., 166 A. 39, 164 Md. 671. 


.. 66. Roper v. Hammer, 187 P. 858, 
106 Kan. 374. 


67. Nelson v. Marshall, 56 F.(2d) 
654; Roper v. Hammer, 187 P. 858, 106 


* 


70: Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671; :Zoff v. Depart- 


ment of. Labor and_ Industries, 
(Wash.) 25 P.(2d) 972. 
71. Texas Indemnity Ins. Co. v. 


Pemberton, (Tex.Civ.App.) 9 S.W.(2d) 
65; Petroleum Casualty Co. v. Seale, 
(Tex.Civ.App.) 4 S.W.(2d) 90 [rev on 
other grounds (Commn.App.) 13 S.W. 
(2d) 364]. ; 


[a] Reasons for the decision be- 
low are not properly submitted to the 
jury. American Can Co. v.. Hays, 162 
N.E. 651, 28 Ohio App. 123; Ocean 
Accident & Guarantee Corporation v. 
McCall, (Tex.Civ.App.) 25 S.W.(2d) 
653 [rev on other grounds (Commn. 
App.) 45 §.W.(2d) 178, and mod 
(Commn.App.) 46 S.W.(2d) 290]. 


[b] Previous appeal.—Testimony 
as to the employee’s condition at the 
time of the trial on a previous appeal 
from the award is irrelevant, the 
question being the propriety of the 
award in view of the employee’s con- 
dition at the time of the hearing be- 
fore the commission. Schiller v. Bal- 
tay & O. R. Co., 112 A: 272, 137 Md. 


72s 
poration v. Baldwin, 136 A. 
Md. 321. 


[a] Medical report.—The commis- 
sion cannot object to the jury consid- 
ering a medical report considered by 
the commission in reaching its con- 
clusion. Industrial Commission of 
Ohio v. Link, 171 N.E. 99, 122 Ohio St. 
yt eee 170 N.E. 594, 34 Ohio App. 


Standard Gas Equipment Cor- 
644, 152 


73. Zurich General Accident & Li- 
ability Ins. Co. v, Thompson, (Tex. 
Civ.App.) 47 S.W.(2d) 663. 


74 Fidelity Union Casualty Co. v. 
Cary, (Tex.Commn.App.) 25 S.W.(2d) 
302 [rev (Civ.App.) 13,S.W.(2d) 993]; 
Ocean Accident & Guarantee Corpora- 
tion v. McCall, (Tex.Civ.App.) 25 S.W. 
(2d) 653 [rev on other grounds 
(Commn.App.) 45 S.W.(2d).178, and 
mod (Commn.App.) 46 S.W.(2d) 290]. 


Howard, (Tex.Civ.App.) 61 S.W.(2d) 
132; Ocean Accident & Guarantee Cor- 
poration v. McCall, (Tex.Civ.App.) 25 
S.W.(2d) 653 [rev on other grounds 
(Commn.App.) 45 §.W.(2d) 178, and 
mod (Commn.App.) 46 S.W.(2d) 290]; 
Texas Employers’ Ins. Ass’n v. Nuna- 
maker, (Tex.Civ.App.) 267 S.W. 749; 
Millers’ Indemnity Underwriters v. 
Hughes, (Tex.Civ.App.) 256 S.W. 334; 
Texas Employers’ Ins. Ass’n v. Down- 
ing, (Tex.Civ.App.) 218 S.W. 112. 


76. Texas Employers’ Ins. Ass’n v. 
eg (Tex.Civ.App.) 267 S.W. 


77. See supra § 1278. 


78. Industrial Commission of Ohio 
v. Link, 170 N.E.. 594, 34 Ohio App. 
174 [mod on other grounds 171 N.E. 
99, 122 Ohio St. 181]. 


79. Doehler Die Castings Co. v. 
acNeely, 152 N.E. 792, 21 Ohio App. 


80. Texas Indemnity Ins. Co. v. 
Moss, (Tex.Civ.App.) 18 S.W.(2d) 712. 


sl. Texas Employers’ Ins. Ass’n v. 
Teel, (Tex.Civ.App.) 40 S.W.(2d) 201. 


82. New Amsterdam Casualty Co. 
v. Harrington, (Tex.Civ.App.) 11 S.W. 
(2d) 533. 


83. Waddell George’s Creek Coal 
oe v. Chisholm, 161 A. 276, 163 Md. 


84. McCurray v. Meadows Mfg. Co., 
210 Ill.App: 508. 


85. Texas Employers’ Ins. Ass’n 
v. Davies, (Tex:Civ.App.) 6 S.W.(2d) 
792 [rev on other grounds (Commn. 
App.) 16 S.W.(2d) 524, and motion 


overr (Commn.App.) 29 S.W.(2d) 
987]. 
86. Texas Employers’ Ins. Ass’n 


v. Adcock, (Tex.Civ.App.) 27 S.W.(2d) 
363; American Employers’ Ins. Co. 
v. Thompson, (Tex.Civ.App.) 11 S.W. 
(2d) 358; Texas Employers’ Ins. Ass’n 
Veen uence, (Tex.Civ.App.) 254 S.W. 


[a] Unsigned carbon copies of 
compensation claimant’s notice not to 
abide by award were held ‘properly 
admitted, where originals were ac- 
counted for. Texas Employers’ Ins. 
Ass’n y. Fitzgerald, (Tex.Civ.App.) 
292 S.W. 925 [rev on other grounds 
(Commn.App.) 296 S.W. 509]. 
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curing award,’7 existence of policy of insurance,®® 
intention regarding which of two compensation poli- 
cies should cover accident in question,®® and right of 
subcontractor’s employee to compensation from con- 
tractor’s insurer.?®° A compensation claim filed with 
the board is admissible to show compliance with the 
act®! but not to establish the injury.®? 


[§ 1283] (4) Weight and Sufficiency. On a trial 
de novo in a compensation case the one on whom the 
burden rests must establish facts essential to entitle 
him to the relief sought by a preponderance of the 
evidence,®* unless a greater duty is imposed by stat- 
In the notes will be found cases in which 
the courts have passed on the sufficiency of the evi- 
dence to prove jurisdiction,®® employment,°®® partner- 
ship of claimant with employee,®’ that employee, on 
day of death, did not leave employment,®*® cause of 


ute.°4 


Ste. Genevieve 
(Mo.App.) 37.8. 


87. Schmelzle v. 
Lime & Quarry Co., 
W.(2d) 482. 


&8. Zurich General Accident & Li- 
ability Ins. Co. v. Thompson, (Tex. 
Civ.App.) 47 S.W.(2d) 663. 


89. Nathan y. Parks, 164 A. 179, 
164 Md. 117. 


90. Chancellor v. Norwich Union 
Indemnity Co., (Tex.Civ.App.) 2 S.W. 
(2d) 495 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 494, and 
it den (Commn.App.) 7% S.W.(2d) 


91. Texas Employers’ Ins. Ass’n v. 
Drews, (Tex.Civ.App.) 297 S.W. 630. 


$2. Texas Employers’ Ins. Ass’n v. 
Drews, supra. 


93. Holloway v. Texas Indemnity 
Ins. Co., (Tex.Commn.App.) 40 S.W. 
(2d) 75 [aff (Civ.App.) 30 S.W.(2d) 
921]; Knipple v. Department of Labor 
and Industries of State of Washing- 
ton, 271 P. 880, 149 Wash. 594. 


[a] Evidence without probative 
weight.—The rule that evidence des- 
titute of probative qualities, acquires 
no new attribute ® point of weight by 
its production in the case (see Evi- 
dence § 1788) applies in proceedings 
under the compensation acts. Texas 
Employers’ Ins. Ass’n v. Davies, (Tex. 
Civ.App.) 6 S.W.(2d) 792 [rev on oth- 
er grounds (Commn.App.) 16 S.W. 
(2d) 524, motion overruled (Commn. 
App.) 29 S.W.(2d). 987]. 


94. Texas Indemnity Ins. Co. v. 
Holloway, (Tex.Civ.App.) 30 S.W.(2d) 
ea {aff (Commn.App.) 40 S.W.(2d) 
75). 


[a] Hernia.—Where the _ statute 
provides that in all claims for hernia 
certain facts must be definitely prov- 
ed to the satisfaction of the jury, in 
which case proof beyond a reasonable 
doubt is required. Texas Indemnity 
Ins. Co. v. Holloway, (Tex.Civ.App.) 
30 S.W. (8) 921 [aff (Commn.App.) 40 
S.W.(2d) 75]. 


95. Texas Employers’ Ins. Ass’n yv. 
Teel, (Tex.Civ.App.) 40 S.W.(2d) 201; 
American Employers’ Ins. Co. v. Scott, 
(Tex.Civ.App.) 33 S.W.(2d) 845; Tex- 
as Employers’ Ins. Ass’n y. Adcock, 
(Tex.Civ.App.) 27 S.W.(2d) 363; Geor- 
gia Casualty Co. v. Darnell, (Tex.Civ. 


App.) 243 S.W. 579 [dism (Commn. 


App.) 259 S.W, 918]. 


{a] Award of industrial board is, 
for jurisdictional purposes only, evi- 
dence of recitations petesn Ameri- 
can Employers’ Ins. v. Scott, 
(Tex.Civ.App.) 33 S.W. (ad) 845. 


96. Chancellor v. Norwich Union 
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fact involved.?3 


Indemnity Co., (Tex.Civ.App.) 2 S.W. 
(2d) 495 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 494, reh 
den (Commn.App.) 7 S.W.(2d) 71] 
(employee met burden to prove em- 
ployment by proving implied employ- 
ment by contractor and that subcon- 
tractor in work was under contrac- 
tor’s control). 


97. New Amsterdam Casualty Co. 
ayaa. (Tex.Civ.App.) 11 S.W. 
533. 


98 Holland y. Hartwig, 
P.(2d) 1023. 


99. Industrial Commission of Ohio 
v. Bowshier, 179 N.E. 809, 41 Ohio 
App. 79; Baird v. Division of Indus- 
trial Insurance of Washington, 211 P. 
742, 122 Wash, 680 [op mod on reh 
214 BP. 22]. 


1. Industrial Commission of Ohio 
v. Bowshier, 179 N.E. 809, 41 Ohio 
App. 79; Baker v. State Industrial Ac- 
cident Commission, 274 P. 905, 128 Or. 
369; Norwich Union Indemnity Co. v. 
Smith, (Tex.Commn.App.) 12 S.W. 
(503. 558 [aff (Civ.App.) 3 S.W.(2d) 


(Or.) 24 


2. Holloway v. Texas Indemnity 
Ins. Co., (Tex.Commn.App.) 40 S.W. 
(2d) 75 [aff 30 S.W.(2d) 921] (proof 
by py sponderance of evidence suffi- 
cient). 


3. London Guarantee & Accident 
Co. v. Thetford, (Tex.Commn.App.) 
Ree ak 857 [rev (Civ.App.) 286 S.W. 


4 Ocean Accident & Guarantee 
Corporation v. Turner, 55 F.(2d) 654; 
Congoleum Nairn v. Brown, 148 A. 
220, 158 Md. 285, 67 A.L.R. 780 (find- 
ing of total disability as consequence 
of loss of fingers on both hands in 
different accidents held not unsup- 
ported by evidence); Texas In- 
demnity Ins. Co. v. Gannon, (Tex.Civ. 
App.) 38 S.W.(2d) 18 


5. Ocean Cet e & Guarantee 
Corporation v. Turner, 55.F.(2d) 654; 
Texas Indemnity Ins. Co. v. Gannon, 
(Tex.Civ.App.) 38 S.W.(2d) 181. 


6. [a] Evidence held sufficient to 
show: (1) Giving of notice generally. 
Texas Employers’ Ins. Ass’n v. Var- 
ner, (Tex.Civ.App.) 20 S.W.(2d) 334. 
(2) Filing within statutory time. 
Texas Employers’ UNS ptASS Nee Vs 
Wright, (Tex.Commn.App.) 4 S.W. 
(2d) 31 [mod (Civ.App.) 297 S.W. 764, 
motion to retax costs den (Commn. 
App.) 7S.W.(2d) 72]. 


7. [a] Evidence sufficient to 
show filing within statutory time. 
Texas Employers’ Ins. Ass’n_ vy. 
Wright, (Tex.Commn.App.) 4 S.W. 


[§§ 1282-1284 


injury,®® or death,! hernia,? injury in the course of 
employment,’ total* and permanent disability, notice 
of injury,® claim for compensation,’ date® or fact of 
award,® that employer held policy of compensation 
insurance at the time of the injury,’® and attach- 
ment of rider to indemnity policy.1+ 
dictions, where evidence appears in record, the court 
must consider it in conjunction with all other evi- 
dence in the case in determining whether the find- 
ings are justified by the evidence as a whole.*? 


[§ 1284] e. Trial—(1) Right to, and Nature of, 
Jury Trial. Some of the acts secure to the party ap- 
pealing the right to a jury trial on any question of 


In some juris- 


Others allow a, jury trial on de- 


nial of claimant’s right to participate in the insur- 
ance fund on any ground going to the basis of his 
claim,!* and the demand for such ‘trial may be made 


(2d) 31 [mod (Civ.App.) 297 S.W. 764, 
motion to retax costs den (Commn. 
App.) 7 S.W.(2d) 72]. 


8. Texas Indemnity Ins. Vv. 
Moss, (Tex.Civ.App.) 18 S.W. (2a). 712! 


9. Texas Employers’ Ins, Ass’n v. 
Adcock, (Tex.Civ.App.) 27 S.W.(2d) 
363; Texas Indemnity Ins. Co. v. Moss, 
(Tex. Civ.App.) 18 S.W.(2d) 712. 


10. Independence Indemnity Co. Vv. 
Polk, (Tex.Civ.App.) 14 S.W.(2d) 330. 


11. New Amsterdam Casualty Co. 
a eo (Tex.Civ.App.) 2 S.W.(2d) 


12. Goodwin v. Elm Orlu Mining 
Co., 269 P. 408, 83 Mont. 152. 


13. Waddell George’s Creek Coal 
Co. v. Chisholm, 161 A. 276, 163 Md. 
49; R. H. Frazier & Son v. Lees, 96 
A. 764, 127 Md. 572. 


[a] Construction of statute—A 
statute providing that on appeal from 
the state industrial accident commis- 
sion “the court shall, upon motion 
of either party filed with the clerk 
of the court according to the practice 
in civil cases, submit to a jury any 
question of fact,” refers to the prac- 
tice of submitting questions of fact 
and not to motions. Schiller v. Bal- 
timore & O. R..Co., 112 A. 272, 137 
Md. 235. * 


[b] Im TMllinois—(1) Since the 
manner of trial in the circuit court is 
prescribed or directed by the Work- 
men’s Compensation Act, the provi- 
sions of the Practice Act are appli- 
cable. Carlson v. Avery Co., 196 IIl. 
App. 262. (2) Special verdicts are au- 
thorized. Carlson v. Avery Co., supra. 
(3) A special verdict in order to sus- 
tain an award must find the essential 
facts as distinguished from the evi- 
dence. Carlson v. Avery Co., supra. 
(4) Where the difference between 
claimant’s earnings before and after 
the accident is in issue, there must 
be a finding of claimant's earnings 
at such times. Carlson v. Avery Co., 
supra. (5) A failure to find the spe- 
cific earnings of claimant before and 
after the accident is not excused by 
the fact that there is a stipulation in 
the record as to the earnings. Carl- 
son v. Avery Co., supra. 


14. State v. Creamer, 97 N.E. 602, 
85 Ohio St. 349, 39 L.R.A.N.S. 694; 
Hogle v. Industrial Conniesion of 
Ohio, 23 Ohio N.P.N.S. 241. 


{a] That earning capacity is no 
longer impaired is a denial of the 
right going to the basis of the claim. 
Dietrick v. Crowell- Lunde Little Co., 
23 Ohio N.P.N.S. 43 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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by either party.t5 Still others make the granting 
of a jury trial partially discretionary with the 
court.1® A statute giving the employee a right to 
a jury trial where the commission denies his claim 
on the ground that the accident did not arise out of 
and in the course of the employment gives to the 
employer the same right when he denies that the 
accident thus arose.17 Where the employer and em- 
ployee have the right to elect whether they shall 
come under the provisions of the act, and where the 
act provides for trial without the intervention of a 
jury, an election to come within the provisions of 
the act is a waiver of the right to a jury trial.1* 
Where the case is tried and submitted to the jury 
upon the transcript of the record from the commis- 
sion, the jury sit as an appellate board of awards.'® 
They determine the questions at issue, as does the 
commission in the first instance,?° and can render 
no judgment or award different from the award that 
would have been made by the commission had it 
found that claimant was entitled to compensation.?? 


[§ 1285] (2) Time for Trial; Continuances. A 
statute providing that appeals from the decision of 
the commission shall have precedence over all other 
cases except criminal cases does not intend that such 
appeals shall be expedited to the extent of disarrang- 
ing the orderly transaction of business in the 
courts,?2 or that cases already set for trial, with 
witnesses under subpoena, shall be displaced for 
that purpose.?* An application for a continuance 
is properly denied if it is so indefinite as to be un- 
available under the statute.?4 


[§ 1286] (3) Notice of Trial. It is error to pro- 
ceed to trial on an employee’s appeal from an award 
of the commission without causing the commission 


15. Whitmore v. Industrial Com- 
mission of Ohio, 136 N.E. 910, 105 


18. Nosky v. 
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to be notified as required by rule of court.?5 


[§ 1287] (4) Right To Open and Close. Where, 
under the statutes, the decision of the commission 
is prima facie correct and the burden of proof is on 
the party attacking the same, such party has the 
right to open and close.?°® 


[§ 1288] (5) Production or Reception of Evi- 
dence—(a) In General, On appeal from the com- 
mission the court must apply the rules of evidence 
in accordance with established principles of law,?* 
notwithstanding the statute provides that the court 
may exclude or admit evidence taken before the com- 
mission.*8 Evidence produced before the commis- 
sion should be produced in the regular way, and read 
to the jury, so that objections and exceptions can be 
taken to the testimony,?° it being permissible to 
read the testimony instead of ealling witnesses,?° 
and, where this is done, refusal to permit the wit- 
nesses to be called and their testimony repeated is 
not error.*! It has been held, however, that claim- 
ant should not be permitted to read the testimony of- 
fered at the hearing before the commissioner by the 
employer and insurer.*? Matters and things con- 
sidered by the commission and shown in the tran- 
seript, certified on appeal, are proper for the con- 
sideration of the jury, sitting as an appellate board 
of awards,?* and the commission is estopped to deny 
that these matters and things are evidence.?+ An 
application for permission to introduce evidence 
which fails to state what the evidence would be is 
properly denied.*® Admission of a letter in evidence 
is not error where parts of such letter are clearly 
admissible, and the objection was to the letter as a 
whole.*® Receiving the award in evidence in the 
absence of the jury is not error where the evidence 


A. 999, 128 Md. 382, Ann.Cas.1917D 


Ohio St. 295. 


16. Sinnes v. Daggett, 142 P. 5, 80 
Wash. 673. 


{a] Statute constrnued.—(1) Under 
Remington Code (1915) § 6604—20, 
providing that the calling of a jury 
shall rest in the court’s discretion, 
except that in cases arising under §§ 
6604—9, 6604—15, and 6604—16 either 
party shall be entitled to a jury trial 
on demand, any questions of fact to 
be determined on appeal of the in- 
jured party from the decision of the 
industrial insurance commission are 
properly triable by a jury if the court 
so orders, and necessarily if they fall 
within the sections specified in the 
exception. Taylor v. Industrial Ins. 
Commission of Washington, 206 P. 
973, 120 Wash. 4. (2) The question 
whether appellant’s disability was a 
permanent total disability or a per- 
manent partial disability was, under 
the statute, one for the court, and he 
was not entitled to a jury trial there- 
on. Sinnes v. Daggett, 142 P. 5, 80 
Wash. 673. 


[b] Rescission of order.—On ap- 
peal from an award by the industrial 
insurance department, where the pre- 
siding judge at the first hearing made 
an interlocutory order awarding ap- 
pellant a jury trial, it was not error 
for the judge presiding at the final 
hearing to rescind that order, such 
orders being subject to change and 
correction. Sinnes v. Daggett, 142 P. 
5, 80 Wash. 673. ' 


17. Garfield Smelting Co. v. Indus- 
eee Commission of Utah, (Utah) 178 
oe ei 


4 


« 


op. Ass’n, 191 N.W. 846, 109 Neb. 489. 


19. Industrial Commission of Ohio 
v. Warren, 154 N.E. 733, 115 Ohio St. 
482; Roma y. Industrial Commission 
of Ohio, 119 N.E. 461, 97 Ohio St. 247; 
Industrial Commission of Ohio v. 
Collela, 17 Ohio App. 301. 


20. Industrial Commission of Ohio 
Vi atren 154 N.E. 733, 11 Ohio St. 


21. Roma v. Industrial Commis- 
oon of Ohio, 119 N.E. 461, 97 Ohio St. 


22. Miller v. State Industrial Acci- 
gent Commission, 165 P. 576, 84 Or. 


23. Miller v. State Industrial Ac- 
cident Commission, supra. 


24. Texas Employers’ Ins. Ass’n v. 
pens (Tex.Civ.App.) 28 S.W.(2d) 
25. Bratt v. State Industrial Acci- 


cere Commission, 236 P. 478, 114 Or. 


[a] Thus, the'circuit court, under 
L. § 6637, as amended by L. (1921) p 
583 § 10, erred in proceeding to trial 
on an employee’s appeal from an 
award of compensation by the indus- 
trial accident commission, on the as- 
sumption that the latter was in de- 
fault in not filing a record of the pro- 
ceedings, without causing the com- 
mission to be notified by the clerk as 
required by court rule. Bratt v. State 
Industrial Accident Commission, 236 
P. 478, 114 Or. 644. 


26. American Ice Co. v. Fitzhugh, 


27. Industrial Commission of Ohio 
v. Weaver, 187 N.E. 186, 45 Ohio App. 
105] [aff 181 N.E. 894, 125 Ohio St. 


28. Industrial Commission of Ohio 
v. Weaver, supra. 


29. Colbert v. Industrial Commis- 
sion of Ohio, 182 N.E. 330, 42 Ohio 
App. 544, 


30. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 


31. Harvey v. George J. Roche & 
Son, 129 A. 359, 148 Md. 363. 


32. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 


[a] Reason for rule.—‘The parties 
should be allowed to determine for 
themselves whether to use on appeal 
the transcript of the testimony which 
they, respectively, produced before 
the commission, or to support their 
claim or defense by witnesses called 
in court for that purpose.” Savage 
Mfg. Co. v. Magne, 139 A. 570, 572, 
154 Md. 46. 


33. Industrial Commission of Ohio 
v. Collela, 17 Ohio App. 301. 


34. Industrial Commission of Ohio 
v. Collela, supra. 


35. Muse v. E. A. Whitney & Son, 
(Mo.App.) 56 S.W.(2d) 848. 


36. Maryland Casualty Co. v. Mar- 
shall, (Tex.Civ.App.) 14 S.W.(2d) 337. 


General objection to evidence ad- 
mre ibe in part generally see Trial § 
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is received only for the purpose of showing juris- 
diction.*? 


[§ 1289] (b) Review of Decision of Referee. On 
review of a decision of the referee by the board the 
practice on a hearing de novo as respects the tak- 
ing of testimony is not necessarily different from 
the first hearing.*8 Testimony may be taken before 
the board itself,*® or, for the convenience and ac- 
commodation of the parties, before a referee,*® or 
even by depositions directed by the board. 


[§ 1290] (c) Order. of Proof.4? The admission 
of testimony as to the injury, although admitted out 
of order, is not reversible error, where the testimony 
is subsequently rendered admissible.** 


[§ 1291] (d) Reopening Case. As in civil trials 
generally,** the reopening of a case for the purpose 
of introducing further evidence is within the sound 
discretion of the court,*® which will not be disturbed 
in the absence of abuse.*® 


{§ 1292] (6) Argument. Where, under the rules 


37. Maryland Casualty Co. v. Mar- [b] Co 
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ission will not be bound 
by the conclusions of the person pre- 


[§§ 1288-1293 


of court, there can be no oral argument until briefs 
are filed, on failure to file a brief or to respond to 
a motion to determine the cause the case will be 
considered on the merits without oral argument.*? 
Where reference to proceedings before the board is 
forbidden by the statute, the statement in the argu- 
ment of counsel for the employee that the insur- 
ance carrier appealed suit is improper.*® An er- 
roneous argument may be cured by a subsequent in- 
struction to disregard such argument.*® 


{§ 1293] (7) Review of Questions of Law or Fact, 
Findings, and Verdict.**° In jurisdictions in which 
a trial de novo on review of an award by a board 
or commission is permitted,°!.questions of fact, 
determinable by the board or.commission in the 
original proceeding for compensation,®? are review- 
able by the court, where there is no jury trial,°? as 
well as questions of law.°+ Where, in such trial de 
novo, there is a jury trial, questions of fact are to 
be determined by the jury,>® under proper instruc- 


55. Coastwise Shipbuilding Co. vy. 
Tolson, 103 A. 478, 132 Md. 203. 


shall, 


38. 
343. 


(Tex.Civ.App.) 14 S.W.(2d) 337. 


Davis v. Davis, 80 Pa.Super. 


Davis v. Davis, supra. 
Davis v. Davis, supra. 
Davis v. Davis, supra. 


Order of proof in civil actions 
generally see Trial §§ 169-175. 


43. Texas Employers’ Ins. Ass’n v. 
‘Drews, (Tex.Civ.App.) 297 S.W. 630. 


44. See Trial § 179. 


45. Zurich General Accident & Lia- 
bility Ins. Co. v. Wood, (Tex.Civ. 
App.) 10 S.W.(2d) 760. 


46. Zurich General Accident & Lia- 
bility Ins. Co. v. Wood, supra. 


47. Wilkerson v. Devonian Oil Co., 
275.P. 10538, 136 Okl. 18. 


48. Commercial Standard Ins. Co. 
Vide ia ti (Tex.Civ.App.) 40 S.W.(2d) 


49. Lumbermen’s Reciprocal Ass’n 
v. Warner, (Tex.Civ.App.) 234 S.W. 
545 [aff (Commn.App.) 245 S.W. 664]. 


50..§ What are questions of law or 
fact or mixed questions of law and 
fact see supra §§ 984-1029. 


Rule in Pennsylvania see infra text 
and notes 63, 64. 


51. See supra § 1271. 


52. A. A. Lane Const. Co. v. Indus- 
trial Commission, 180° N.E. 659, 41 
Ohio App. 169; Swift & Co. v. See, 
164 N.E. 432, 30 Ohio App. 127. 


[a] Other statements.—(1) The 
board or commission is the trier of 
facts. Moffett v. Bozeman Canning 
Co., (Mont.) 26 P.(2d) 973; Rom v. 
Republic Coal Co., 22 P.(2d) 161, 94 
Mont. 250; Kearney v. Industrial Ac- 
cident Board, 1 P.(2d) 69, 90 Mont. 
228; Goodwin v. Elm Orlu Mining Co., 
269 P. 403, 83 Mont. 152; Grant v. 
State Industrial Accident Commis- 
sion, 201 P. 438, 102. Or. 26. (2) It 
is the duty of the commission to de- 
cide all questions of fact within its 
jurisdiction. State ex rel. Coen v. In- 
dustrial Commission of Ohio, 186 N. 
EB. 398, 126 Ohio St. 550. 


senting evidence but must make its 
own conclusions from all the evidence 
before it. State ex rel. Coen v. Indus- 
trial Commission of Ohio, 186 N.E. 
398, 126 Ohio St. 550. 


[c]. Rule applied to particular 
questions concerning: (1) Whether 
employer or independent contractor 
(Bogatsky v. Heller, 135 A. 416, 152 
Md. 18); (2) dependency (Zurich 
General Accident & Liability Ins, Co. 
v. Industrial Commission of Wiscon- 
sin, 216 N.W. 137, 196 Wis..159 [rev 
on other grounds 220 N.W. 377, 196 
Wis. 109]); (3) cause of injury or 


death (Industrial Commission of Ohio | 


v. Holman, 179 N.E. 192, 40 Ohio App. 
426); (4) extent of disability (Dosen 
v. East Butte Copper Mining Co., 254 
P. 880, 78 Mont. 579); (5) termination 
of disability (Dosen v. Hast Butte 
Copper Mining Co., 254 P. 880; 78 
Mont. 579); (6) whether violation of 
specific provision of industrial com- 
mission is sufficient to invoke its ju- 
risdiction (A. A. Lane Const. Co. v. 
Industrial Commission, 180 N.E. 659, 
41 Ohio App. 169); (7) Sufficiency of 
notice (Texas Employers’ Ins. Ass’n 
v. Bradshaw, (Tex.Civ.App.) 27 S.W. 
(2d) 314); (8) credibility of witness- 
es (Moffett v. Bozeman Canning Co., 
(Mont.) 26 P.(2d) 9738); . and (9) 
weight of the evidence (State ex rel. 
Coen v. Industrial Commission of 
Ohio, 186 N.E. 398, 126 Ohio St. 550). 


53. Coastwise Shipbuilding Co. v. 
Tolson, 103 A. 478, 132 Md. 203; Bry- 
ant v. Department of Labor & Indus- 
tries, (Wash.) 22 P.(2d) 667; John- 
ston v. Department of Labor and In- 
dustries, 2 P.(2d) 67, 163 Wash. 549. 


[a] Rule applied to particular 
question.—Credibility of witnesses. 
Bryant v. Department of Labor and 
Industries, (Wash.) 22 P.(2d) 667. 


54. Bryant v. Department of Labor 
and Industries, supra. 


[a] Rule applied.— The court 
could determine whether the depart- 
ment of labor and industries acted 
within its powers and correctly con- 
strued the law. Bryant v. Depart- 
ment of Labor and _ Industries, 
(Wash.) 22 P.(2d) 667; Johnston v. 
Department of Labor and Industries, 
2 P.(2d) 67, 163 Wash. 549. 


*By FRANK L. MORGINSON (§ 1293), 


[a] Rule applied to questions con- 
cerning: (1) Election under Arizona 
Workmen’s Compensation Law (Miles 
v. Lavender, 10 F.(2d) 450 [aff 4 F. 
(2d) 161]); (2) status as employer 
or independent contractor (Hicks v. 
Georgia Casualty Co., 63 F.(2d) 157; 
Industrial Commission of Ohio v. 
Laird, 186 N.E. 718, 126 Ohio St. 617; 
Texas Employers’ Ins. Ass’n v. Owen, 
(Tex.Commn.App.) 298 S.W. 542 [rev 
(Civ.App.) 291 S.W. 940]; Bell v. Tex- 


as Employers’ Ing, Ass’n, (Tex.Civ. 
App.) 43 S.W.(2d) 290; McLeod v. 
Security Union Ins. Co., (Tex.Civ. 


App.) 22 S.W.(2d) 952 [rev (Commn. 
App.) 36 S.W.(2d) 449]; Southern 
Surety Co. v. Shoemake, (Tex.Civ. 
App.) 16 S.W.(2d) 950 [rev (Commn. 
App.) 24 S.W.(2d) 7]; Aitna Life Ins. 
Co. v. Casper, (Tex.Civ.App.) 11 S.W. 
(2d) 594; Texas Employers’ Ins. 
Ass’n v. Eubanks, (Tex.Civ.App.) 294 
S.W. 905); (3) whether minor, being 
road contractor’s errand boy, was il- 
legally employed in quarry or place 
where explosives are used, precluding 
compensation (Gilley v. A@tna. Life 
Ins. Co., (Tex.Commn.App.) 35 S.W. 
(2d) 136 [rev (Civ.App.) 12 S.W.(2a) 
821, and conformed to (Commn.App.) 
41 S.W.(2d) 1046]); (4) dependency 
(Paul v. State Industrial Accident 
Commission, 272 P. 267, 127 Or. 599 
{reh den 273.-P. 387,. 129 .Or, 2599); 
Texas Employers’ Ins. Ass’n v. Arn- 
old, (Tex.Civ.App.) 62 S.W.(2d) 609; 
Lumbermen’s Reciprocal Ass’n_ v. - 
Warner, (Tex.Civ.App.) 234, S.W. 545 
[aff (Commn.App.) 245 S.W. 664]); 
(5) aggravation of previously impair- 
ed condition (Industrial Commission 
of Ohio v.. Tripsansky, 165 N.E. 297, 
119: Ohio St. 594 [aff 167 N.E. 373, 
31 Ohio App. 397]; Texas Employers’ 
Ins. <Ass’n v. Villarreal, (Tex.Civ. 
App.) 1 S.W.(2d) 692; A®tna Life Ins. 
Co, v. Graham, (Tex.Civ.App.) 279 S. 
W. 923 [rev (Commn.App.) 284 S.W. 
931]); (6) cause of injury or death 
(industrial Commission of Ohio v. 
Gillard, 179 N.E. 514, 41 Ohio App. 


297; Industrial Gommission of Ohio 
v. Mounjoy, 173 N.B. 263, 36 Ohio App. 
476; Industrial Commission of Ohio 


v. Adams, 178 N.E. 319, 40 Ohio App. 
362; Industrial Commission of Ohio 
v. Tolson, 174 N.E. 622, 37 Ohio App. 
282; Baker v. State Industrial Acci- 
dent Commission, 274 P. 905, 128 Or. 


Yor later cases, developments and changes in the law sée Aunotations, same title and section number. 


§ 1293] 


WORKMEN'S COMPENSATION ACTS 


[71 C.J.] 1343 


tions;°* questions of law, however, are not determin-. |, able. by the jury.®7 On the other hand, in such case of 


369; American Employers’ . Ins...Co: 
v. Singleton, (‘Tex.Civ.App.) 14 ..S.W. 
(2a) 939 [rev (Commin.App.) 24 S.W. 


(2d) 6];. Texas Employers’ Ins. 
Ass'n v. Drews,. (Tex.Civ.App.) 297: 
S.W. 630); (7) whether the injury or 


death was accidental (Southwestern 
Surety Ins. Co. v. Owens, (Tex.Civ. 
App.) 198 S.W. 662), (8) or was due 
to disease (Commercial Standard Ins. 
Co. v. Noack, (Tex.Commn.App.) 62 
S.W.(2d) 72: [rev (Civ.App.) -45 .S.W. 
(2d) 798]}); (9) whether injury arose 
out of and in the course of the em- 
ployment (Hicks v. Georgia Casualty 
Co., 63 F.(2d) 157; Maryland Casual- 
ty Co. v. Kramer, 62 F.(2d) 295 [cert 
den 53 S.Ct. 403, 288 U.S. 611,.77 L. 
Ed. 985]; Industrial Commission of 
Ohio v. Schick, 181 -N.E. 892, 125 
Ohio St. 419; Industrial Commission 
of Ohio v. Warren, 154 N.B. 733, 115 
Ohio St. 482; Baker v. Industrial 
Commission of Ohio, 186 N.E. 10, 44 
Ohio App. 539; Doehler Die Castings 
Co. v. McNeely, 152 N.E. 792, 21 Ohio 
App. 148; Industrial Commission of 
Ohio v. Dense, 14 Ohio App. 224; 
Holland v. Hartwig, (Or.) 24 P.(2d) 
1023; Parker v. Royal Indemnity Co., 
(Tex.Civ.App.) 59 S.W.(2d) 243; Tex- 
as Indemnity Ins. Co: v. Clark, (Tex. 
Civ.App.) 50 S.W.(2d). 465); (10) 
whether carpenter’s employment in 
installing new refrigerating unit in 
employer’s bottling plant was in usual 
course of employer’s business or oc- 
cupation (Maryland Casualty Co. v. 
Williams, (Tex.Civ.App.) 47 S.W.(2d) 
858; Texas Employers’ Ins. Ass’n v. 
Melton, (Tex.Civ.App.) 14 S.W.(2d) 
354; Texas Employers’ ‘Ins. Ass’n v. 
Owen, (Tex.Civ.App.) 291 S.W. 940 
[rev (Commn.App.) 298 S.W. 542]; 
Texas Employers’ Ins. Ass’n v. Thom- 
as, (Tex.Civ.App.) 283 S.W. 240); 
(11) whether the employment caused 
the injury or death (Hebert v. New 
Amsterdam Casualty  Co., (Tex. 
Commn.App.) 1 S.W.(2d) 608 [rev 
(Civ.App.) 296 S.W. 688, and reh den 
(Commn.App.) 38: S.W.(2d)-. 425]): 
(12)-risks common to public at large 
(Security Union Casualty Co. v. 
Brown, (Tex.Civ.App.) 297. SW. 
1081); (138) going to and from work 
(Texas Employers’ Ins. Ass’n_ v. 
Boecker, (Tex.Civ.App.) 53 S.W.(2d) 
327; Thetford v. London Guarantee & 
Accident Co., (Tex.Civ.App.) 286 S. 
W. 1113 [rev (Commn.App.) 292 S.W. 
857]); (14) employee’s serious and 
willful misconduct or intoxication 
(Dill v. Texas Indemnity Ins. Co., 
(Tex.Commn.App.) 63 S.W.(2d) 1016 
[aff (Civ.App.) 42 S.W.(2d) 1059]); 
(15) amount of compensation award 
(Rehberger v. Department of Labor 
and Industries, 283 P. 185, 154 Wash. 
659); (16) duration of disability (Se- 
curity Union Casualty Co. v. Roberts, 
(Tex.Civ.App.) 298 S.W. 164); (17) 
time for termination of period of 
disability (42tna Life Ins. Co. v. Bul- 
gier, (Tex.Civ.App.) 19 S.W.(2d) 821); 
(18) earnings (Casualty Reciprocal 
Co. v. Stephens, (Tex.Civ.App.) 25 S. 
W.(2d) 180 [aff (Commn.App.) 45 S. 
W.(2d) 143]; Southern Surety Co. v. 
Shoemake, (Tex.Civ.App.) 16 S.W.(2d) 
950 [rev (Commn.App.) 24 S.W.(2d) 
7]; Texas Employers’ Ins. Ass’n v. 
Russell, (Tex.Civ.App.) 16 S.W.(2d) 
321); (19) extent of disability (Mary- 
land Casualty Co. v. Hodge, 49 F.(2d) 
127; Industrial Commission of Ohio 
v. Warren, 154 N.B. 733, 115 Ohio St. 
482; Grant v. State Industrial Acci- 
dent Commission, 201 P. 438, 102 Or. 
26; Texas Employers’ Ins. Ass’n v. 
Neatherlin, (Tex.Commn.App.) 48 S. 
W.(2d) 967 [aff (Civ.App.) 31 S.W. 
(2d) 673]; Gulf Casualty Co. v. Gar- 
ner, (Tex.Civ.App.) 48 S.W.(2d) 746; 
Commercial Casualty Ins. Co. v. 


. 


'68)); 


Strawn,’ (Tex.Civ.App.) 44 S.W.(2d) 
805; Texas Employers’ Ins. Ass’n v. 
Galloway, (Tex.Civ.App.) 40 S.W.(2da) 
973; -'Bexas Indemnity Ins. Co. v. Gan- 
non, (Tex.Civ.App.) 38 S.W.(2d) 181; 
Texas Employers’ Ins. Ass’n v. How- 
ell, (Tex.Civ.App.) 37 S.W.(2d) , 343; 
Southern Surety Co. vy. Lacoste, (Tex. 
Civ.App.) 7.S.W.(2d) 19%; ‘Texas Em- 
ployers’ Ins. Ass’n v. Knouff, (Tex. 
Civ.App.) 297 S.W. 799 [rev on other 
grounds (Commn.App.) .7 S.W.(2d) 
(20) refusal;.of .employee to 
submit to surgical operation (Grant 
v. State Industrial Accident Commis- 
sion, 201 P, 488, 102 Or. 26; Texas 
Employers’ Ins. Ass’n v. Lemons, 
(Tex.Civ.App.) 52 S.W.(2d). 767); (21) 
whether operation for hernia was suc- 
cessful (Southern Casualty Co. v. Ful- 
kerson, (Tex.Civ.App.) 380 S.W.(2d) 
911 [rev (Commn.App.) 45 S.W.(2d) 
152]); (22) additional compensation 
because of employer’s serious and 
willful misconduct (Swift & Co. v. See, 
164 N.E. 482, 30 Ohio App. 127); (23) 
whether employee was within terms 
of insurance policy (Georgia Casualty 
Co. v. Gibson, (Tex.Civ.App.) 11 S.W. 
(2d) 191), (24) question of mental ca- 
pacity to execute an application for 
compensation from the state insur- 
ance fund (Affield v. Paige Dairy 
Co., 11 Ohio App. 122); (25) the giv- 
ing of notice of injury (Davis v. Pe- 
troleum Casualty Co., (Tex.Civ.App.) 
13 S.W.(2d) 981); (26) whether com- 
pensation board may waive the stat- 
utory limitation for giving notice 
(Texas Employers’ Ins. Ass’n_ v. 
Fricker, (Tex.Civ.App.) 16 S.W.(2d) 
390); (27) whether employee was 
excused for not giving timely notice 
of his injury (Texas Employers’ Ins. 
Ass’n v. Clark, (Tex.Civ.App.) 23 S. 
W.(2d) 405; Consolidated Underwrit- 
ers v. Seale, (Tex.Civ.App.) 237 S.W. 
642); (28) whether claim was timely 
filed (Morgan v. Petroleum Casualty 
Co., (Tex.Civ.App.) 40 S.W.(2d) 205; 
Texas Employers’ Ins. Ass’n v. Vil- 
larreal, (Tex.Civ.App.) 1 S.W.(2d) 
692); (29) whether employee was ex- 
cused for not filing the claim within 
the required time (New Amsterdam 
Casualty Co. v. Chamness, (Tex.Civ. 
App.) 63 S.W.(2d) 1058); (30) wheth- 
er board has a right to waive limi- 
tations on claim for good cause (Tex- 
as Employers’ Ins, Ass’n v. Fricker, 
(Tex.Civ-App.) 16 S.W.(2d) | 390); 
(81) whether claimant proved em- 
ployee’s diseased condition resulted 
from injury (Zurich General Accident 
& Liability Ins. Co. v. Wood, (Tex. 
Civ.App.) 10 S:W.(2d) 760); (32) 
weight of evidence (Cleveland Provi- 
sion Co. v. Hunter, 172 N.H. 294, 35 
Ohio App. 169); or (3838) conflict in 
testimony notwithstanding conflict 
existed solely within employee’s own 
testimony (Norwich Union Indemnity 
Co. v. Wilson, (Tex.Civ.App.) 17 S.W. 
(2d) 68. See also infra [b]). 


{b] In Maryland (1) prior to the 
statute of 1931, eliminating the trial 
de novo, the text rule was held (Bal- 
timore Pub. Co. v. Hendricks, 143 A. 
654, 156 Md. 74; R. N. McCulloh & 
Co. v. Restivo, 136 A. 54, 152 Md. 60; 
Jewel Tea Co. v. Weber, 103 A. 476, 
132 Md. 178) (2) and has been ap- 
plied to questions whether plaintiff, 
contracting to drive piles for pier, 
was employee or independent contrac- 
tor (North Chesapeake Beach Land & 
Improvement Co. v. Cochran, 144 A. 
505, 156 Md. 524; Bogatsky v. Heller, 
135 A. 416, 152 Md. 18); (3) whether 
painter was injured while in employ 
of builder or was employed by anoth- 
er as builder’s agent (Bogatsky v. 
Heller, 135 A. 416, 152 Md, 18); (4) 
whether injury to heart resulting in 
death was- accidental (Kaufman 


Const. Co, v.. Griffith, 139 A. 548, 154 
Md. 55); (5) whether eniployee’s dis- 
ease was. accelerated ‘by injury 
(Standard Gas Equipment. Corpora- 
tion y. Baldwin, 136 A. 644, 152 Md. 


321; Dickson Construction & Repair 
Co..v. Beasley, 126 A. 907, 146 Md. 
568); (6) whether injury to em- 


ployee’s eye resulted from splashing’ 
of acid while engaged in course of 
employment (Cumberland & Allegany 
Gas Co. v. Caler, 146 A. 750, 157 Md. 
596); (7) whether injury arose out 
of and in course of employment (Wes- 
ton-Dodson Co. v. Carl, 144 A. 708, 
156 Md. 585;. Southern Can Co. v. 
Sachs, 131 A. 760, 149 Md, 562, 43 A. 
L.R. 417; Todd v. Easton Furniture, 
Mfg. Co., 128 A. 42,147 Md. 352; Bell 
v. Steen, 112 A. 584, 137 Md. 388; 
Thistle Mills v. Sparks, 111 A. 769, 137 
Md. 117; F. B. Beasman & Co. v. But-, 
ler, 105 A, 409, 133. Md. 382; Jewell 
Tea Co. v. Weber, 103 A. 476, 132 Md. 
178); (8) whether employee was act-: 
ing within scope of employment 
(Owners’ Realty Co. v., Bailey, 138 A. 
235, 153 Md. 274); (9) whether a serv- 
ant was guilty of “willful miscon- 
duct” within the meaning of the.com- 
pensation statute (F. B. Beasman & 
Co. v. Butler, 105 A. 409, 133 Md. 382); 
(10) earnings (Campbell Coal Co. v. 
Stuby, 150.A. 878, 159 Md. 280); (11) 
credibility of witnesses (Horn Ice: 
Cream Co, v. Yost, 163 A. 823, 164 Md. 
24; Bogatsky v. Heller, 135 A. 416, 
152 Md. 18); or (12) weight of evi- 
dence (Horn Ice Cream Co. v. Yost, 
163 A. 823, 164 Md. 24; Monumental 
Printing Co. v. Edell, 164 A. 171, 163 
Md. 551; Bogatsky v. Heller, 135 A. 
416, 152 Mad. 18), (13) particularly 
when the evidence is conflicting (Cel- 
anese Corporation of America v. 
Lease, 160 A. 801, 162 Md. 587). (14) 
However, whether the commission, 
having refused award, justifiably de- 
nied petition to reopen case (Gold 
Dust Corporation v. Zabawa, 152 A. 
500, 159 Md. 664) (15) is not a ques- 


‘tion which is determinable by jury 


(Gold Dust Corporation v. Zabawa, 
supra), (16) being rather the whole 
case than an issue therein (Gold Dust 
Corporation v. Zabawa, supra). (17) 
Elimination of trial de novo in Mary- 
land see supra § 1271. 


56. See cases infra this note. 


[a] Rule applied to questions con- 
cerning: (1) Whether the workman 
was an employee or independent con- 
tractor (Industrial Commission of 
Ohio v. Laird, 186 N.B. 718, 126 Ohio 
St. 617); or (2) question of mental 
capacity to execute an application for, 
compensation from the state insur- 
ance fund (Affield v. Paige Dairy Co., 
11 Ohio App. 122). 


57. See cases infra this note. 


[a] Rule applied to questions 
concerning: (1) Place where contract 
of employment was made (Texas Em- 
ployers’ Ins. Ass’n v. Moore, (Tex.Civ. 
App.) 56 S.W.(2d) 652); or (2) 
amount. of compensation (Fidelity 
Union Casualty Co. v. Munday, (Tex. 
Civ.App.) 26 S.W.(2d) 676 [rev 44 S. 


W.(2d) 926]. See also infra note 58 
[a] (1)). 
{b] In Maryland (1) prior to the 


statute of 1931, eliminating trial de 
novo, the text rule was held (R. N. 
McCulloh & Co. v. Restivo, 136 A. 54, 
152 Md. 60) (2) and applied to ques- 
tions whether the jury did not de- 
cide whether the commission has ex- 
ceeded its powers, and whether it had 
misconstrued the law and facts ap- 
plicable to the case decided (Balti- 
more Pub. Co. v. Hendricks, 143 A. 
654, 156 Md. 74). (3) Elimination of 
; TL novo in Maryland see supra 


1344 [71 C.Jd.] 


trial by jury, questions of law are for the court to de- 
cide,®® but not questions of fact.5° Findings of fact 
by the board or commission, when in conflict with the 
conceded or undisputed facts, must give way,°° and 
may be set aside, when contrary to the weight of the 
evidence,*! but such findings of fact will be disturbed 
only when the discretion of the department, board, 
or commission has been exercised in an arbitrary and 


58. <A. A. Lane Const. Co. v. Indus- 
trial Commission, 180 N.E. 659, 41 Ohio 
App. 169. 


{a] Rule applied to questions con- 
cerning: (1) Place where employment 
contract was made (Texas Employers’ 
Ins. Ass’n vy. Moore, (Tex.Civ.App.) 
56 S.W.(2d) 652); (2) whether injured 
person was employee or independent 
contractor, the evidence being undis- 
puted or conclusive (Industrial Com- 
mission of Ohio v. Laird, 186 N.E. 
718, 126 Ohio St. 617; Southern Surety 
Co. v. Shoemake, (Tex.Civ.App.) 16 S. 
W.(2d) 950 [rev (Commn.App.) 24 S. 
W.(2d) 7]); (3) dependency (Consoli- 
dated Underwriters v. Saxon, (Tex. 
Civ.App.) 250 S.W. 447 [rev on other 
grounds (Commn.App.) 265 S.W. 
143]); (4) whether the injury was an 
“accidental injury’’ within the mean- 
ing of the statute (Southwestern 
Surety Ins. Co. v. Owens, (Tex.Civ. 
App.) 198 S.W. 662); (5) whether em- 
ployee is suffering disability from in- 
jury (Cleveland Ry. Co. v. Kingan, 154 
NEE 168,23 Ohio App? 95)! 7-6) 
amount of compensation (Fidelity 
Union Casualty Co. v. Munday, (Tex. 
Civ. App.) "26" S.W.(2a)) 676 © [rev 
(Commn.App.) 44 S.W.(2d) 9261); (7) 
competency of evidence (Industrial 
Commission vy. Jasionowski, 156 N.E. 
616, 24 Ohio App. 66); or (8) weight 
of evidence (Cleveland Provision Co. 
v. Hunter, 172 N.E. 294, 35 Ohio App. 
169. See also supra note 57 [a]). 


[b] In Maryland (1) the text rule 
was formerly held, prior to the statute 
of 1931, eliminating trial de novo. 
Hygeia Ice & Coal Co. v. Schaeffer, 136 
A. 548, 152 Md. 231. (2) For example, 
if a farm hand, being one of a class 
expressly excluded from the provi- 
sions of the compensation act, should 
. be injured by falling from a load of 
hay, while going from the field to the 
barn, and he should apply for and be 
awarded compensation, on appeal the 
question to be determined being 
whether or not farm laborers are 
within the provisions of the act, such 
question would be a legal one, to be 
answered by a construction of the act, 
which function is for the reviewing 
court, there being no fact the finding 
of which would depend on evidence. 
Hygeia Ice & Coal Co. v. Schaeffer, su- 
pra. (3) So, formerly, the rule was 
applied to whether a bus driver’s 
death resulted from heat prostration 
arising out of employment. Slacum v. 
Jolley, 138 A. 244, 153 Md. 343. (4) 
Upon undisputed facts, whether the 
injury did or did not come within 
those intended by statute to be in- 
cluded (Weston-Dodson Co. v. Carl, 
144 A. 708, 156 Md. 535), (5) the court 
must decide whether the industrial ac- 
cident coramission exceeded its pow- 
ers and misconstrued law and facts 
(Baltimore Pub. Co. v. Hendricks, 143 
A. 654, 156 Md. 74). (6) It is for the 
court whether ruling of commission 
should be affirmed, reversed, or modi- 
fied. Federal Tin Co. v. Hoffman, 165 
A. 323, 164 Md. 431. (7) Legal sig- 
nificance of the facts is to be deter- 
mined by the court, where the facts 
are conceded or undisputed, and there 
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is no dispute as to the inferences _ to 
be drawn therefrom. States En- 
zineering Co. v. Harris, 146 A. 392, 157 
Md. 487; Bogatsky v. Heller, 135 A. 
416, 152 Md. 18. (8) Which party 1s 
appellant is immaterial. Hygeia Tce 
& Coal Co. v. Schaeffer, 136 A. 548, 152 
Md. 231. 


59. <A. A. Lane Const. Co. v. Indus- 
trial Commission, 180 N.E. 659, 41 
Ohio App. 169. 


[a] Decision of jury is binding (1) 
on the court (Paul vy. State Industrial 
Accident Commission, 273 P. 337, 127 
Or. 599 [den reh 272 P. 267, 127 Or. 
599]; Grant v. State Industrial Acci- 
dent Commission, 201 P. 438, 102 Or. 
26) (2) even though the verdict does 
not follow the exact language of the 
statute (Grant vesState Industrial Ac- 
cident Commission, supra). 


{b] Rule applied to questions con- 
cerning: (1) Whether the injury 
arose out of and in the course of the 
employment (Industrial Commission 
of Ohio v. Dense, 14 Ohio App. 224; 
Maryland Casualty Co. v. Kent, (Tex. 
Commn.App.) 3 S.W.(2d) 414 [aff (Civ. 
App.) 271 S.W. 929]); or (2) cause 
of injury or death (Consolidated Un- 
derwriters v. Free, (Tex.Civ.App.) 253 
S.W. 941. See also supra note 58 [a]). 


[c] In Maryland the rule has been 
applied to (1) whether the injured 
person was an employee or an in- 
dependent contractor (Bogatsky v. 
Heller, 185 A. 416, 152 Md. 18); (2) 
where the evidence is conflicting, 
whether claimant suffered a perma- 
nent partial disability (Coca-Cola Bot- 
tling Works y. Lilly, 140 A. 215, 154 
Md. 239); (3) refusal of employee to 
submit to a surgical operation (Grant 
v. State Industrial Accident Commis- 
sion, 201 P. 488, 102 Or. 26); or (4) 
whether employer and insurer had 
met burden imposed on it by statute 
(Bell v. Steen, 112 A. 584, 137 Md. 388). 
(5) Statutory burden of proof in trial 
de novo see supra § 1281. 


60. See cases infra this note. 


[a] Rule applied.—A finding of the 
industrial accident board of good 
cause for failure to file a timely com- 
pensation claim held not binding on 
the court. Durham v. Texas Indem- 
nity Ins. Co., (Tex.Civ.App.) 60 S.W. 
(2d): 255. ; 


[b] In Maryland (1) prior to the 
statute of 1931, eliminating the trial 
do novo, the text rule was held. Bo- 
gatsky v. Heller, 135 A. 416, 152 Md. 
18. (2) tatutory rule as to pre- 
sumption and burden of proof in trials 
de novo did not affect the rule (Bogat- 
sky v. Heller, supra), (3) since if the 
facts were conceded or undisputed, 
there was no issue of fact for the jury 
(Bogatsky v. Heller, supra), (4) and 
the question whether the finding was 
correct was one for the decision of 
the court (Bogatsky v. Heller, supra). 
(5) Statutory presumption and burden 
Go ere in trial de novo see supra § 
1 X 


61. 


& Moffett v. Bozeman Canning 
O., 


(Mont.) 26 P.(2d) 973; Rom v. 
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capricious manner.®? 


In Pennsylvania, where the compensation board ., 
grants a hearing de novo of an appeal from the de- 
cision of the referee, as provided by statute,®*® ques- 
tions of fact are to be determined by the full board 
or commission,** and the board is expressly author- 
ized by statute to make its own findings of fact.°° 


Republic Coal Co., 22 P.(2d) 161, 94 
Mont. 250; Morgan v. Butte Central 
Min. & Mill. Co., 194 P. 496, 58 Mont. 
633; Texas Employers’ Ins. Ass’n v. 
Herring, (Tex.Commn.App.) 2860 S.W. 
740 [rev (Civ.App.) 269 S.W. 249]; 
Johnston v. Department of Labor and 
Es eae ta 2 P.€2d) 67, 163 Wash.. 


» 

62. Bogetich _v. Department of 
Labor and Industries, 222 P. 890, 128 
Wash, 430. 


63. See statutory provisions. . 


64. Moody v. Susquehanna Col- 
lieries Co., 163 A. 332, 107 Pa.Super. 
134; Loeffler v. Western Hlectric Co., 
163 A. 322, 107 Pa.Super. 326; John- 
son v. State Workmen’s Insurance, 
100 Pa.Super. 12; Di Marcantonio v. 
State Workmen’s Insurance Fund, 15 
Pa.Dist.&Co. 56. 


[a] Other statements.—(1) Board 
must find facts. Walsh v. Glen Alden 
Coal Co., 99 Pa.Super. 58. (2) The 
compensation board is the fact find- 
ing body. Shumkas v. Philadelphia & 
rietsn oe Coal & Iron Co., 101 Pa.Super. 


[b] Rule applied to questions con- 
cerning: (1) Dependency (Todd v. Le- 
high Valley Coal Co., 146 A. 893, 297 
Pa. 302); (2) whether disability of 
compensation claimant was attributa- 
ble to accident or to prior condition 
(Curcio v. Bendik, 167 A. 626, 109 Pa. 
Super. 241; Bittner v. Supervisors of 
Saltlick Tp., 167 A. 483, 109 Pa.Super. 
406); (3) where evidence is conflict- 
ing, whether death resulted from a 
fall or from a tumor of the brain (Mc- 
Carthy v. General Electric Co., 143 A. 


LLG, 3293 Paw44s, COAL Ra roes: 
Thomas v. State Workmen’s Ins. 
Fund, 124 A. 499, 280 Pa. 331); (4) 


whether death occurred in the course 
of employment (Flucker v. Carnegie 
Steel Co., 106 A. 192, 263,Pa. 113); 
(5) what is reasonable time employee 
is required to be on employer’s prem- 
ises at his place of work before the 
hour fixed to commence his duties 
(Carlin v. Coxe Bros. & Co., 117 A. 405, 
274 Pa. 38); (6) length of time rela- 
tion of master and servant continued 
after cessation of actual labor (Vos- 
nak v. Kisiminetas Valley Coal Co., 
123. A. }507,° 288 -Pa.c 5575,  Malky. v; 
Kiskiminetas Valley Coal Co., 123 <A. 
505, 278 Pa. 552, 31 A.L.R. 1082); (7) 
whether disability is total or partial 
(Byerly v. Pawnee Coal Co., 161 A. 
460, 105 Pa.Super. 506); (8) recur- 
rence of disability sufficient to reduce 
claimant’s earning power (Roeschen 
v. Dietrich, 163 A. 63, 107 Pa.Super. 
298); (9) credibility of testimony 
(Puza v. Philadelphia & Reading Coal 
& Iron Co., 98 Pa.Super. 189); (10) 
weighing or reconciling conflicting 
evidence and drawing inferences 
therefrom (Ripani v. Dittman, 146 A. 
562, 297 Pa. 124; Kolasa v. Stubnickie, 
167 A. 246, 110 Pa;Super. 152). 


Review by full board of award of 
referee, review being on ground of er- 
rors of law see supra § 1275. 


65. Ripani v. Dittman, 146 A. 562, 
297 Pa. 124; McCauley v. Imperial 
Woolen Co., 104 A. 617, 261 Pa. 312. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1294] 


[§ 1294] (8) Submission of Issues to Jury*—(a) 
In General. If an issue is sufficiently presented by 


the evidence®® or by the pleadings 
gether’? it should be submitted to t 
is some evidence tending to support 
be submitted,®® and even very shigh 
a seintilla,7® may be sufficient. 


take the ease to the jury. If the 


66. U.S.—Reid v. Maryland Casual- 
ty Co., 63 F.(2d) 10; Ocean Accident 
& Guarantee Corporation v. Turner, 
55 F.(2d) 654. 


Mad.—Bethlehem Steel Co. v. De 
Mario, 164 A. 748, 164 Md. 272; Baber 
v. John C. Knipp & Sons, 163 A. 862, 
164 Md. 55; Horn Ice Cream Co. v. 
Yost, 163 A. 823, 164 Md. 24; Celanese 
Corporation of America v. Lease, 160 
A. 801, 162 Md. 587; Mt. Savage Min- 
ing Co. v. Baker, 150 A. 864, 159, Md. 
380; Bethlehem Steel Co. v. Traylor, 
148 A. 246, 158 Md. 116, 73 A.L.R. 479; 
Neeld Const. Co. v. Mason, 146 A. 748, 
157 Md. 571; Todd v. Eastern Furni- 
ture Mfg. Co., 128 A. 42, 147 Md. 352; 
Bramble v. Shields, 127 A. 44, 146 Md. 
494; Stewart & Co. v. Howell, 110 A. 
899, 186 Md. 423. 


Ohio.—Baker y. Industrial Commis- 
eine of Ohio, 186 N.E. 10, 44 Ohio App. 


Or.—Baker v. State Industrial Acci- 
dent Commission, 274 P. 905, 128 Or. 
369; Van Koten v. State Industrial 
Accident Commission, 223 P. 945, 110 
Or. 574; Farrin v. State Industrial 
aoriient Commission, 205 P. 984, 104 

Yr. 5 


Tex.—Indemnity Ins. Co. of North 
America v. Bailey, (Civ.App.) 50 S.W. 
(2a) 484; Beeman vy. Georgia Casualty 
Co., (Civ.App.) 41 S.W.(2d) 39 [rev 
(Commn.App.) 24 S.W.(2d) 799]; 
Texas Employers’ Ins. Ass’n v. Bird- 
well, (Civ.App.) 39 S.W.(2d) 159; 
Texas Employers’ Ins. Ass’n v. White, 
(Civ.App.) 32 S.W.(2d) 955; Zurich 
General Accident & Liability Ins. Co. 
v. Wood, (Civ.App.) 27 S.W.(2d) 838; 
Federal Surety Co. v. Scott, (Civ. 
App.) 22 S.W.(2d) 157; Petroleum 
Casualty Co. v. Bristow, (Civ.App.) 21 
S.W.(2d) 9; Williams v. Lumbermen’s 
Reciprocal Ass’n, (Civ.App.) 18 S.W. 
(2d) 1093; U.S. Fidelity & Guaranty 
Co. v. Morgan, (Civ.App.) 18 S.W. 
(2d) 810; Norwich Union Indemnity 
Co. v. Wilson, (Civ.App.) 17 S.W.(2d) 
68; Southern Surety Co. v. Shoemake, 
(Civ.App.) 16 S.W.(2d) 950 [rev on 
other grounds (Commn.App.) 24 S.W. 
(2d) 7]; Southern Casualty Co. v. 
Dugger, (Civ.App.) 8 S.W.(2d) 696; 
Texas Employers’ Ins. Ass’n v. Knouff, 
(Civ.App.) 297 S.W. 799 [rev on other 
ground (Commn.App.) 7 S.W.(2d) 68]; 
Security Union Casualty Co. v. Fred- 
erick, (Civ.App.) 295 S.W. 301; Texas 
Employers’ Ins. Ass’n v. Herring, 
(Civ.App.) 269 S.W. 249 [rev on other 
grounds (Commn.App.) 280 S.W. 740]; 
Jones v. Texas Employers’ Ins. Ass'n, 
(Civ.App.) 268 S.W. 1004; Texas Em- 
ployers’ Ins. Ass’n vy. Bateman, (Civ. 
App.) 252 S.W. 339; Farris v. mS: 
Fidelity & Guaranty Co., (Civ.App.) 
251 S.W. 612. 


Wash.—Hepner v. Department of 
Labor and Industries of State of 
Meahweten, 259. PB. 461, 141 Wash. 


[a] Evidence held sufficient to 
warrant submission of issue of: (1) 
Identity of the employer. Federal 
Surety Co. v. Scott, (Tex.Civ.App.) 22 
S.W.(2d) 157. (2) Average weekly 
wage of the employee. Indemnity Ins. 
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The testimony of a 
single witness’! as an expert’? may be sufficient to 
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and evidence to- 
he jury. If there 
an issue it should 
t evidence,®® even 


court cannot de- 


Co. of North America v. Bailey, (Tex. 
Civ.App.) 50 S.W.(2d) 484; Zurich 
General Accident & Liability Ins. Co. 
v. Wood, ((Tex.Civ.App.) 27 S.W.(2d) 
838; U.S. Fidelity & Guaranty Co. v. 
Morgan, (Tex.Civ.App.) 18 S.W.(2d) 
810. (8) Authority of the person em- 
ploying plaintiff. Beeman vy. Georgia 
Casualty Co., (Tex.Commn.App.) 41 S. 
W.(2d) 39 [rev (Civ.App.) 24 S.W.(2d) 
799]. (4) Capacity in which claim- 
ant was doing work. Van Koten v. 
State Industrial Accident Commission, 
223 P. 945, 110 Or. 574... (5), .Independ- 
ent contractor. Texas Employers’ Ins. 
Ass’n v. Owen, (Tex.Commn.App.) 298 
S.W. 542 [rev (Civ.App.) 291 S.W. 
940]. (6) Course of employment. 
Southern Casualty Co. v. Dugger, 
(Tex.Civ.App.) 8 S.W.(2d) 696. (7) 
Dependency. Jones vy. Texas Hmploy- 
ers’ Ins. Ass’n, (Tex.Civ.App.) 268 S. 
W. 1004. (8) Proximate cause of in- 
jury or incapacity (Celanese Corpo- 
ration of America v. Lease, 160 A. 801, 
162 Md. 587; Neeld Const. Co. v. 
Mason, 146 A. 748, 157 Md. 571; Bram- 
ble v. Shields, 127 A. 44, 146 Md. 494; 
Petroleum Casualty Co. v. Bristow, 
(Tex.Civ.App.) 21 S.W.(2d) 9; Farris 
v. U.S. Fidelity & Guaranty Co., (Tex. 
Civ.App.) 251 S.W. 612) (9) or death 
(Baber v. John C. Knipp & Sons, 163 
A. 862, 164 Md. 55; Mt. Savage Min- 
ing Co. v. Baker, 150 A. 864, 159 Md. 
380; Bethlehem Steel Co. v. Traylor, 


Stewart & Co. v. Howell, 110 A. 899, 
136 Md. 423; Baker v. State Industrial 
Accident Commission, 274 P. 905, 128 
Or. 369; Williams v. Lumbermen’s Re- 
ciprocal Ass’n, (Tex.Civ.App.) 18 S. 
W.(2d) 1093; Hepner v. Department 
of Labor and Industries of State of 
Washington, 250 P. 461, 141 Wash. 
55). (10) Duration of incapacity. 
Southern Surety Co. v. Shoemake, 
(Tex.Civ.App.) 16 S.W.(2d) 950 [rev 
on other grounds (Commn.App.) 24 
S.W.(2d) 7]. (11) Total and perma- 
nent disability. Ocean Accident & 
Guarantee Corporation v. Turner, 55 
F.(2d) 654; Security Union Casualty 
Co. v. Frederick, (Tex.Civ.App.) 295 S. 
W. 301. (12) Total incapacity. Nor- 
wich Union Indemnity Co. v. Wilson, 
(Tex.Civ.App.) 17 S.W.(2d) 68; Texas 
Employers’ Ins. Ass’n v. Olesky, (Tex. 
Civ.App.) 288 S.W. 244. (13) Total 
permanent loss of use of hand. Tex- 
as Employers’ Ins. Ass’n v. White, 
(Tex.Civ.App.) 32 S.W.(2d) 955. (14) 
Extent of disability in loss of use of 
leg. Norwich Union Indemnity Co. v. 
Wilson, (Tex.Civ.App.) 17 S.W.(2d) 
68. (15) Previous injury. Petroleum 
Casualty Co. v. Bristow, (Tex.Civ. 
App.) 21 S.W.(2d) 9. 


[b] Evidence held insufficient to 
warrant submission of issue of: (1) 
Proximate cause of injury (Grabler 
Mfg. Co. v. Wrobel, 181 N.E. 97, 125 
Ohio St. 265) (2) or death (Zurich 
General Accident & Liability Ins. Co. 
v. Bowers, 176 N.W. 772, 171 Wis. 116). 
(3) Total permanent incapacity. 
Texas Employers’ Ins. Ass’n vy. Mar- 
tin, (Tex.Civ.App.) 296 S.W. 639. (4) 
Existence of a hernia prior to the in- 
jury. Texas Employers’ Ins. Ass’n v. 
Villarreal, (Tex.Civ.App.) 1 S.W.(2d) 
692. (5) Average daily wage. Bank- 


148 A. 246, 158 Md. 116, 73 A.L.R. 479; 
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termine an issue as a matter of law,*® or if reason- 
able minds could find affirmatively on the issue,** or 
if different minds might reach different conelusions,‘? 
or if the evidence on an issue is conflicting,’® it 
should be submitted even though the conflict exists 
solely within the testimony of the employee;** but 
an issue will not be submitted to the jury where it 
is objectionable for want of clarity’® or where there 
is no substantial dispute as to the facts,’® or where 


ers’ Lloyds v. Seymour, (Tex.Civ. 


App.) 49 S.W.(2d) 508. 


[ec] Limitation to particular issue. 
—In determining whether the evi- 
dence raised the issue of injuries to 
the employee other than hernia, the 
appellate court considers only evi- 
dence tending to justify submission 
of such issue to the jury. Texas Em- 
ployers’ Ins. Ass’n v. Lemons, (Tex. 
Civ.App.) 52 S.W.(2d) 767. 


67. Maryland Casualty Co. v. Over- 
street, (Tex.Civ.App.) 42 S.W.(2d) 160 
{rev on other grounds (Commn.App.) 
61 S.W.(2d) 810]. 


68. Industrial Commission of Ohio 
v. Schick, 181 N.E. 892, 125 Ohio St. 
419; Industrial Commission of Ohio v. 
yoenen 176 N.E. 886, 124 Ohio St. 


69. Maryland Casualty Co. v. Don- 
nelly, (Tex.Civ.App.) 50 S.W.(2d) 388. 


70. Baker v. Industrial Commis- 
ens of Ohio, 186 N.E. 10, 44 Ohio App. 


71. Van Koten v. State Industrial 
aocident Commission, 223 P. 945, 110 
r 5 


72) Baber! 'v;'" John - C: 
Sons, 163 A. 862, 164 Md. 55. 


73. Texas Employers’ Ins. Ass’n v. 
Owen, (Tex.Commn.App.) 298 S.W. 
542 [rev (Civ.App.) 291 S.W. 940]; 
Commercial Casualty Ins. Co. v. 
aletile (Tex.Civ.App.) 44 S.W.(2d) 


Knipp & 


74 Standard Accident Ins. Co. v. 
Williams, (Tex.Commn.App.) 14 S.W. 
ieee [aff (Civ.App.) 4 S.W.(2d) 


75. Van Koten y. State Industrial 
gecdent Commission, 223 P. 945, 110 
r. 574, 


76. Ocean Accident & Guarantee 
Corporation v. Turner, 55 F.(2d) 654; 
Horn Ice Cream Co. v. Yost, 163 A. 
823, 164 Md. 24; Bethlehem Steel Co. 
v. Traylor, 148 A. 246, 158 Md. 116, 
73 A.L.R. 479; Bankers’ Lloyds v. 
Andress, (Tex.Civ.App.) 55 S.W.(2d) 
896; Hartford Accident & Indemnity 
Ins. Co. v. Miller, (Tex.Civ.App.) 5 
S.W.(2d) 181; Texas Employers’ Ins. 
Ass’n v. Olesky, (Tex.Civ.App.) 288 
S.W. 244; Farris v. U. S. Fidelity 
& Guaranty Co., (Tex.Civ.App.) 251 
S.W. 612. 


77. Norwich Union Indemnity Co. 
Be Wilson, (Tex.Civ.App.) 17 S.W. (2d) 


78. New Amsterdam Casualty Co. 
v. Harrington, (Tex.Civ.App.) 11 S.W. 
(2d) 533. 


79. Bogatsky v. Heller, 135 A. 416, 
152 Md. 18; Casualty Reciprocal Ex- 
change vy. Stephens, (Tex.Commn. 


App.) 45 S.W.(2d) 143 [aff (Civ. App.) 
25 S.W.(2d) 180]. 


{a] Thus, where the record show- 
ed without dispute that the employee 
worked for a stipulated daily wage 
for over a year preceding the injury, 
the court erred in submitting ques- 
tions of his average daily and week- 
ly wages to jury. Casualty Reciprog 
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there is no evidence of any probative foree tending 
to support the issue,*° or where the evidence is un- 
certain and indefinite*! or leaves the matter open 
to speculation; nor need an immaterial issue be 
submitted.§? . 


Conformity to pleading. Where the petition only 
alleges an injury to the foot the submission of the 
issue of permanent incapacity to labor is not war- 
ranted.§¢ 


[§ 1295] (b) Direction of Verdict; Demurrer to 
Evidence. In accordance with the general rule in 
civil eases,®® it is the duty of the court to direct a 
verdict in favor of a party on a hearing de novo in 
a compensation case where the evidence so clearly 
preponderates in his favor that the court, in the 
exercise of sound judicial discretion, would be obliged 
to grant a new trial if the jury should decide in favor 
of the other party.8® So, if there is not a seintilla 
of evidence in favor of claimant,®" or if the evidence 
is undisputed,*® or if there is no evidence showing 
that the employer had in regular employment the 
number of men requisite to make the statute ap- 
plicable,®® the direction of a verdict is proper® 
Where the commission finds that the employee’s in- 
jury was the proximate result of a second accident, 
the court on appeal properly directs a verdict sus- 
taining the award if no additional legally sufficient 
evidence is offered.°° Where a plea in abatement 
has been submitted to a jury, it has been held that 
a peremptory instruction to return a verdict for de- 
fendant is fundamental error.®1 In determining 
whether a verdict should be directed for the employ- 
er, the court must assume the truth of evidence in- 
troduced on claimant’s behalf,®? and a verdict should 
not be directed if the evidence is sufficient to war- 
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- of which there is competent evidence.11 


[§§ 1294-1296 


rant an inference in favor of claimant.®* So a ver- 
dict should not be directed where the court cannot 
say that the evidence is beyond dispute®* or where 
the evidence is conflicting®® even though the conflict 
exists solely within the testimony of the employee.°® 
That an employee seeking compensation for total 
blindness continued to work after getting mortar in 
one eye warranted no directed verdict for insurer, 
where the doctor who treated the eye expected the 
employee to recover within a few days.®°* <A prayer 
for a directed verdict which is bad in form is prop- 
erly refused.°® A prayer for an instructed verdict 
cannot be granted on appeal from. the award of the 
commission.at the instance of a party who carries the 
burden of proof.®® Where a directed verdict is sought 
for claimant because the answer is insufficient in 
failing to allege the essential jurisdictional facts, the 
motion will be denied if claimant’s pleadings show 
such facts.1 Where the evidence is sufficient to go 
to the jury, it is proper to deny instructions amount- 
ing to demurrers to the evidence.? 


{[§ 1296] (9) Instructions. The instructions 


“must be warranted by the pleadings® and the evi- 


dence,* must properly define the issue to be decided 
by the jury,® and must not be misleading® or inap- 
plicable.? So, the instructions must not withdraw 
issuable questions of fact from the jury. An in- 
struction as to the burden of proof should be con- 
fined to the issues of fact to be decided by the jury,°® 
and an instruction is erroneous which places the bur- 
den on the wrong party.t° Defendant has the right 
to an affirmative presentation of any lawful defense 
The in- 
structions must be considered as a whole.12 Terms 
having a legal meaning peculiarly applicable to the 


Stephens, (Tex. 
143 [aff 


cal Exchange v. 
Commn.App.) 45 S.W.(2da) 
(Civ.App.) 25 S.W.(2d) 180]. 


80. Grabler Mfg. Co. v. Wrobel, 181 
N.E. 97, 125 Ohio St. 265; Bankers’ 
Lloyds v. Seymour, (Tex.Civ.App.) 
49 S.W.(2d) 508; Texas Employers’ 
Ins. Ass’n v. Wonderley, (Tex.Civ. 
App.) 16 S.W.(2d) 386; Texas Em- 
ployers’ Ins. Ass’n v. Martin, (Tex. 
Civ.App.) 296 S.W. 639. 

81. New Amsterdam Casualty Co. 
v. Harrington, (Tex.Civ.App.) 11 S.W. 
(2d) 538. 

82. Zurich General Accident & Lia- 
bility Ins. Co. v. Bowers, 176 N.W. 
Wee; Atl, Wis, et.6. 

83. Texas Employers’ Ins. Ass’n v. 
Sloan, (Tex.Civ.App.) 36 S.W.(2d) 319. 


84 Petroleum Casualty Co. v. 
Seale, (Tex.Commn.App.) 13 S.W.(2d) 
364 [rev (Civ.App.) 4 S.W.(2d) 90]. 


85. See Trial § 441. 


86. Maryland Casualty Co. v. Crof- 
ford, 55 F.(2d) 576. 


87. Industrial Commission v. Da- 
vis, 162 N.E. 796, 119 Ohio St. 221. 


88. Hayden v. Consolidated Un- 


derwriters, (Tex.Civ.App.) 40 S.W. 
(2d) 167. 
89. Sanders v. Industrial Commis- 


sion of Ohio, 187 N.E. 185, 45 Ohio 
App. 350. 


90. Hazelwood vy. Bittinger, 150 A. 
713, 159 Md. 262. 


91. May v. Ocean Accident & Guar- 
antee Corporation, (Tex.Civ.App.) 6 


S.W.(2d) 803 [rev 
S.W.(2d) 594]. 


92. Bethlehem Steel Co. v. 
Mario, 164 A. 748, 164 Md. 272. 


_93. Lantz y. Industrial Commis- 
sion of Ohio, 176 N.E. 167, 38 Ohio 
App. 472; Catto v. Liberty Granite 
Co., 141 A. 684, 101 Vt. 143. 


94. Dickson Construction & Repair 
Co. v. Beasley, 126 A. 907, 146 Md. 568. 


95. Bankers Lloyds v. Andress, 
(Tex.Civ.App.) 55 S.W.(2d) 896; Nor- 
wich Union Indemnity Co. v. Wilson, 
(Tex.Civ.App.) 17 S.W.(2d) 68. 


96. Norwich Union Indemnity Co. 
v. Wilson, supra. 


97. Bankers Lloyds vy. Andress, 
(Tex.Civ.App.) 55 S.W.(2d) 896. 


98. Baltimore Pub. Co. v. Hen- 
dricks, 143 A. 654, 156 Md. 74. 


99. Hazelwood v. Bittinger, 150 A. 
713, 159 Md. 262. 


1. Zurich General Accident & Lia- 
bility Ins. Co. v. Thompson, (Tex.Civ. 
App.) 19 S.W.(2d) 153. 


2. Bramble vy. Shields, 127 A. 44, 
146 Md. 494. 


3. Texas Employers’ Ins. Ass’n v. 
Eubanks, (Tex.Civ.App.) 294 S.W. 905. 


4 Kannenberg v. Deere & Mansur 
Co., 203 Ill.App. 607; Consolidated 
Underwriters y. Murphy, 
App.) 29 S.W.(2d) 831; Texas Em- 
ployers’ Ins. Ass’n_v. Wonderley, 
(Tex.Civ.App.) 16 S.W.(2d) 386. 


5. Bethlehem Shipbuilding Corpo- 


(Commn.App.) 15 


De 


| 899, 136 Md. 


(Tex Civ: 


ration v. Simmons, 122 A. 678, 143 
Md. 506. 


6 Kannenberg v. Deere & Mansur 
Co., 203 Ill.App. 607; North Chesa- 
peake Beach Land & Improvement 
Co. v. Cochran, 144 A. 505, 156 Md. 
524; Texas Employers’ Ins. Ass’n v. 
Rodgers, (Tex.Civ.App.) 284 S.W. 968. 


7 Texas Indemnity Ins. Co. v. 
Pemberton, (Tex.Civ.App.) 9 S.W. 
(2a) 65; Texas Employers’ Ins. 
Ass’n v. Rodgers, (Tex.Civ.App.) 284 
S.W. 968. 


8. Industrial Commission of Ohio 
Vee Omer 154 N.E. 733, 115 Ohio St. 


Instructions withdrawing questions 
of fact from jury in civil cases gen- 
erally see Trial § 500. 


9. Stewart & Co. v. Howell, 110 A. 
423; Jewel Tea Co, v. 
Weber, 103 A. 476, 182 Mad. 178. 


10. Millers’ Indemnity Underwrit- 
ae SS ee (Tex.Civ.App.) 256 S. 


11. Associated Indemnity Corpora- 
tion v. Wilson, (Tex.Civ.App.) 41 S. 
W.(2da) 143. 


12. Dickson Construction & Repair 
Co. v. Beasley, 126 A. 907, 146 Md. 568; 
Stewart & Co. v. Howell, 110 A. 899, 
136 Md. 423; Texas Employers’ Ins. 
Ass'n v. Brock, (Tex.Commn.App.) 36 
S.W.(2d) 704 [vacating (Civ.App.) 
26 S.W.(2d) 322]. 


Construction of instructions as 
whole in civil cases generally see Tri- 
al §§ 747-762. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1296] 


compensation law should be defined?® upon request,?4 
and the court should instruct, where that question is 
in issue, as to what constitutes dependency.t® Where 
hearsay testimony is necessarily before the jury on 
appeal from the commission, the jury should be cau- 
tioned with regard to the weight to be given such 
If the faet of the injury is the con- 
trolling issue, a slight error in an instruction as to 
the date of the injury is immaterial.!7 
enacted as a guide for the industrial commission 
eannot properly be given as a part of the charge to 
the jury in a trial on appeal from the award of the 
1 In the absence of a request to limit 
the purpose of admission of a copy of a compensa- 
tion claim, the admission of such claim without lim- 
iting its purpose is not error,!® and if a more specific 
or more comprehensive instruction than that given 
is desired a request therefor is essential.?° 


testimony.'® 


commission.?§ 
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A statute 


Correct 


requested instructions warranted by the evidence 


13. Associated Indemnity Corpo- 
ration v. Wilson, (Tex.Civ.App.) 41 
S.W.(2d) 143; Texas Employers’ Ins. 
Ass’n v. White, (Tex.Civ.App.) 32 S. 
W.(2d) 955. 


{a] Failure to define held not error. 
—Where no excuse was offered by the 
wife in a compensation proceeding 
for abandoning her husband more 
than three years prior to his death, 
failure of the court to define ‘with- 
out good cause,’ within Vernon Civ. 
St. Annot. (1918, Suppl.) art 5246— 
15, was without error. Orosco v. Tex- 
as Employers’ Ins. Ass'n, (Tex.Civ. 
App.) 273 S.W. 644. 


14. Associated Indemnity Corpora- 
tion v. Wilson, (Tex.Civ.App.) 41 S. 
W.(2d) 143; Texas Employers’ Ins. 
Ass'n vy. White, (Tex.Civ.App.) 32 S. 
W.(2d) 955. 

[a] Thus the term “total perma- 
nent loss of use of hand” should be 
defined on insurer’s request. Texas 
Employers’ Ins. Ass’n v. White, (Tex. 
Civ.App.) 32 S.W.(2d) 955. 

15. Paul v. State Industrial Acci- 
dent Commission, 272 P. 267, 273 P. 
337, 127 Or. 599. But see Lumber- 
men’s Reciprocal Ass’n v. Warner, 
(Tex.Civ.App.) 234 S.W. 545 [aff 
(Commn.App.) 245 S.W. 664]; South- 
ern Surety Co. v. Hibbs, (Tex.Civ. 
App.) 221 S.W. 303 [dism f w j] (in 
both cases it was held that in a suit 
to set aside an award under the em- 
ployers’ liability act (Vernon Civ. 
St. Annot. (1918, Suppl.) arts 5246—1 
to 5246—91) to parents as dependents, 
for the death of their son, refusal of 
the trial judge to define the word ‘‘de- 
pendents” was not erroneous, the stat- 
ute itself failing to define it). 

16. Doehler Die Castings Co. v. 
Neth 152 N.E. 792, 21 Ohio App. 
148. 

17. Indemnity Ins. Co. of North 
America v. Judice, (Tex.Civ.App.) 40 
S.W.(2d) 246. 


[a] hus, where under testimony 
that the injury occurred September 
8, charge was not objectionable be- 
cause inquiring whether the injury 
occurred September 18, fact of injury 
being the issue. Indemnity Ins. Co. 
of North America v. Judice, (Tex.Civ. 
App.) 40 S.W.(2d) 246. 

18. Industrial.-Commission v. Ja- 
sionowski, 156 N.E. 616, 24 Ohio App. 
66. 

19. Texas Employers’ Ins. Ass’n 
v. Drews, (Tex.Civ.App.) 297 S.W. 630. 

Necessity of request to limit scope 
and purpose of e ence generally see 
Trial § 682. 

20. Maryland Casualty Co. v. Long, 


(Tex.Civ.App.) 9 S.W.(2d) 458. 


21. Marvil v. Elliott, 165 A. 822, 
164 Md. 659; Paul v. State Industrial 
Accident Commission, 272, P. 267, 273 
P. 337, 127 Or. 599; Associated Indem- 
nity Corporation v. Wilson, (Tex.Civ. 
App.) 41 S.W.(2d) 148. 

Duty to give correct request in civil 
caSes generally see Trial § 714. 


92... Travelers. Ins, (Co. Va,.eeters, 
(Tex.Civ.App.) 3 S.W.(2d) 568 [rev on 
other grounds (Commn.App.) 14 S.W. 
(2d) 1007, set aside on reh (Commn. 
App.) 17 S.W.(2d) 457, additional reh 
den (Commn.App.) 18 S.W.(2d) 590]. 

[a] Thus, to sustain a recovery 
for a workman’s death under the 
workmen’s compensation act, injury 
need not be the proximate cause of 


death, and refusing instructions on 
proximate cause was not error. Trav- 
elers’ Ins. Co. v. Peters, (Tex.Civ. 


App.) 3 S.W.(2d) 568 [rev on other 
grounds (Commn.App.) 14 S.W.(2d) 
1007, set aside on reh (Commn.App.) 
17 S.W.(2d) 457, additional reh den 
(Commn.App.) 18 S.W.(2d) 590]. 


23. American Fidelity & Casualty 
Co. v. Fentress, 61 F.(2d) 999 [cert 
den 53 S.Ct. 688,289 U.S. 743, 77 L. 
Ed. 1489]; R. N. McCulloh &Co.: v, 
Restivo, 136 A. 54, 152 Md. 60; Texas 
Employers’ Ins. Ass’n v. Brock, (Tex. 
Commn.App.) 36 S.W.(2d) 704 [va- 
cating (Civ.App.) 26 S.W.(2d) 322]. 

{a] Thus an instruction that ‘‘to- 
tal incapacity” meant that the em- 
ployee was unable to perform ‘‘any” 
of the duties of the average workman 
was properly refused as stating in- 
correct law. Texas Employers’ Ins. 
Ass'n v. Brock, (Tex.Commn.App.) 36 
S.W.(2d) 704 [vacating (Civ.App.) 26 
S.W.(2d) 322]. 

24. Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46; Standard Gas 
Equipment Corporation v. Baldwin, 
136 A. 644, 152 Md. 321; Texas Em- 
ployers’ Ins. Ass’n v. Wonderley, 
(Tex.Civ.App.) 16 S.W.(2d) 386; Tex- 
as Employers’ Ins. Ass’n v. Eubanks, 
(Tex.Civ.App.) 294 S.W. 905. 

Owners’ Realty Co. v. Bailey, 
. 235, 153 Md. 274; Kelso v. Rice, 
. 938, 146 Md. 267. 

Owners’ Realty Co. v. Bailey, 
. 235, 153 Md. 274. 


Owners’ Realty Co. v. Bailey, 


28. Texas Employers’ Ins. Ass’n v. 
Eubanks, (Tex.Civ.App.) 294 S.W. 905. 

Refusal of requests covered by in- 
structions given in civil cases gener- 
ally see Trial § 699. 


29. American Myt. Liability Ins. 
Co. v. Thomas, (Tex.Civ.App.) 35 S. 
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should be given,?! but it is proper to refuse a re- 
quested charge on a matter not in issue,?? or which 
incorrectly states the law,?? or which is not war- 
ranted by the evidence,?* or which is misleading,”° 
confusing,?® or incomplete,?7 or which is substantial- 
ly eovered by the instructions given;?® and it has 
been held that an instruction on the burden of proof 
is properly refused where the evidence is practically 
undisputed.?® In accordance with the general rule,*° 
the court may modify an erroneous instruction re- 
quested and give it in the charge to the jury in its 
modified form,*+ 
which the instructions have been held sufficient or 
not erroneous on elements necessary to a recovery,°” 
basis of recovery,** independent contractor,*?* right 
to recover for the death of an employee by suicide,*® 
course of employment,*° right to recover for death 
caused by disease independent of injury,’7 total®® or 


In thé notes will be found cases in 


‘}W.(2d) 232. 


[a] Thus a charge that claimant 
had the burden of showing failure to 
get lump-sum compensation would 
work hardship was unnecessary under 
undisputed evidence that claimant 
was a cripple. American Mut. Liabil- 
ity Ins. Co. v. Thomas, (Tex.Civ.App.) 
35 S.W.(2d) 232. ; 


30. See Trial § 724. 


31. Coastwise Shipbuilding Co. v. 
Tolson, 103 A. 478, 132 Md. 203. 


[a] Thus, where a workman’s 
compensation award was appealed to 
the court sitting as jury, a requested 
instruction that in ‘‘cases arising un- 
der the Workmen’s Compensation 
Act” the burden of proof is on the em- 
ployee, etc., Was properly amended by 
adding that in court proceedings, up- 
on appeal from commission, the de- 
cision is prima facie correct, this be- 
ing an express provision of Work- 
men’s Compensation Act § 55. Coast- 
wise Shipbuilding Co. v. Tolson, 103 
A. 478,132 Md. 203. 


32. Cleveland Provision Co. v. 
Pat 172 N.E. 294, 35 Ohio App. 
169. 

33. Kovach v. Mechanical Rubber 
Co., 181 N.E. 924, 42 Ohio App. 265; 
Associated Indemnity Corporation v. 
Wilson, (Tex.Civ.App.) 21 S.W.(2d) 
314; Lumbermen’s Reciprocal Ass’n 
v. Warner, (Tex.Civ.App.) 234 S.W. 
545 [aff (Commn.App.) 245 S.W. 664], 


34. North Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 A. 
505, 156 Md. 524. 

35. Industrial Commission of Ohio 
v. Pinus 178 N.E. 319, 40 Ohio App. 
362. 


36., Texas Indemnity Ins. Co. v. 
Clark, (Tex.Civ.App.) 50 S.W.(2d) 
465; Texas Employers’ Ins. Ass’n v. 
Gill, (Tex.Civ.App.) 252 S.W. 850. 

[a] Court, having defined “course 
of employment” in language of act, 
need give no further charge defining 
those terms. Employers’ Liability 
Assur. Corporation v. Light, (Tex. 
Civ.App.) 275 S.W. 685. 

[b] Where court’s definition of 
term “injury sustained in course of 
employment” is not in language of 
statute, but is substantially the same 
as the statute, error cannot be predi- 
cated thereon, although the practice 
of varying the statutory definition is 
improper. Texas Employers’ Ins. 
eri v. Gill, (Tex.Civ.App.) 252 S.W. 

37. Baker v. State Industrial Acci- 
gent Commission, 274 P. 905, 128 Or. 


38. Texas Employers’ Ins. Ass’n v. 
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total and permanent disability,®® total ineapacity to 
work,‘° consideration of previous disability** or ac- 
celeration#2 or aggravation*® of an existing disease 
or condition, dependency,** method of determining 
weekly wage,*® “good cause” for failing to file claim 
in time, and degree of proof.*7 On the other hand, 
eases may be found in the notes in which the in- 
structions have been held erroneous on the issue of 
independent contractor,** permanent ineapacity,*® 
burden of proof,®® and degree of proof.°* 


[§ 1297] (10) Special Issnes. While it is not the 
duty of the court to submit the same special issue of 
fact to a jury both affirmatively and negatively,°” 
a special issue should be submitted where answers 
to other issues submitted would not necessarily an- 
swer it’? and there is evidence sufficient to take it 
to the jury.°¢ Thus the compensation insurer is en- 
titled to direct, affirmative submission to the jury 
of issues raised by the pleadings and evidence.°° 
Only controverted questions of fact should be sub- 
mitted to the jury®® and a refusal to submit special 


48. 


Wonderley, (Tex.Civ.App.) 16 S.W. ‘ 
& Improvemént 


(2d) 386; U. S. Fidelity & Guaranty 


Co. v. Weir, (Tex.Civ.App.) 286 S.W.| A. 505, 156 Md. 524. 

565. 49. Employers’ 
{a] Thus an instruction | defin- 

ing permanent total incapacity for | 833. 

work, within Vernon Civ. St. Annot. 50. Travelers’ 


(1918) art 5246—33, as disqualifica- 
tion from performing usual tasks in 
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apeake Beach Land 


North, Ches 
o. v. Cochran, 


Casualty Co. v. 
Scheffler, (Tex.Civ.App.) 20 S.W.(2d) 


Ins. 
(Tex.Civ.App.) 280 S.W. 310. 


[§§ 1296-1297 


issues does not constitute error where they do not 
raise the real question of fact in issue,°’ where they 
are technically bad,°® or which, if given, would be 
misleading®® or which do not eall for the findings 
of ultimate facts®® or are not supported by sufficient 
evidence to warrant their submission,®* or where they 


‘seek to submit matters not cognizable by the jury®” 


or which relate to immaterial matters.°? It is not 
error to refuse to submit a special issue where the 
answer to the issue is necessarily comprehended in 
the answer to the issues already submitted,** and the 
refusal to submit a proposed question of fact is not 
error where such fact is the only ultimate fact in 
issue, and it was élearly submitted,to the jury by the 
instructions granted,®® since, in such case, a general 
verdict is a complete answer to the question.°® Un- 
der a statute providing for submission to a jury of 
any question of fact on appeal from an award of the 
commission a party is entitled merely to have spe- 
cial issues submitted as to the ultimate facts so 
that the court may determine whether the finding 


suffering was the result of the injury, 
and warranting refusal to submit 
such additional issues which, if giv- 
en, would have been’ misleading. 
Dickson Construction & Repair Co. 
v. Beasley, 126 A. 907, 146 Md. 568. 


60. Armour Fertilizer Works v. 
Baker, 139 A. 356, 153 Md. 631; Cen- 
tral Const. Corporation y. Harrison, 


144 
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such a way as to procure and retain 
employment was held to be a proper 
definition of total disability. U. S. 
Fidelity & Guaranty Co. v. Weir, 
(Tex.Civ.App.) 286 S.W. 565. 


39. Indemnity Ins. Co. of North 
America v. Moses, 36 F.(2d) 219; Tex- 
as Indemnity Ins. Co. v. Pemberton, 
(Tex.Civ.App.) 9 S.W.(2d) 65, 


40. Bankers’ Lloyds v. Seymour, 
(Tex.Civ.App.) 49 S.W.(2d) 50s; UV: 
S. Fidelity & Guaranty Co. v. Weir, 
(Tex.Civ.App.) 286 S.W. 565. 


[a] Ehus an instruction defining 
“permanent total incapacity for work” 
as a disqualification from performing 
usual tasks in such a way as to pro- 
cure and retain employment was prop- 
er, in the absence of evidence that the 
employee had any calling except man- 
ual labor. U. S. Fidelity & Guaranty 
gee vy. Weir, (Tex.Civ.App.) 286 S.W. 


41. Rehberger v. Department of 
Labor and Industries, 283 P. 185, 154 
Wash. 659. 


42. Federal Tin Co. v._ Hoffman, 
165 A. 323, 164 Md. 431; Bethlehem 
Steel Co. v. Traylor, 148 A. 246, 158 
Md. 116, 73 A.L.R. 479. 


43. Rehberger v. Department of 
Labor and Industries, 283 P. 185, 154 
Wash. 659. 


44, Harvey v. George J. Roche & 
Son, 129 A. 359, 148 Md. 363; Rodri- 
guez v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 35 S.W.(2d) 510. 


45. Campbell Coal Co. v. Stuby, 
150 A. 878, 159 Md. 280; Zurich Gen- 
eral Accident & Liability Ins. Co. v. 
Thompson, (Tex.Civ.App.) 47 S.W. 
(2d) 663. 


46. Security Union Ins. Co. v. Hall, 
(Tex.Civ.App.) 37 S.W.(2d) 811. 


47. Cléveland Provision Co. Vv. 
Hunter, 172 N.E. 294, 35 Ohio App. 
169; Lumbermen’s Reciprocal Ass’n 
v. Warner, (Tex.Civ.App.) 234 S.W. 


[a] Thus a charge ina workman’s 
compensation suit that defendant had 
the burden of proof was held to be 
contrary to Complete Tex. St. of 1920 
or Vernon Civ. St. Annot. (1918, 
Suppl.) art 5246—44, and error. 
Travelers’ Ins. Co. v. Peters, (Tex. 
Civ.App.) 280 S.W. 310. 


51. Texas Indemnity Ins. 
Holloway, (Tex.Civ.App.) ‘ 
(2d) 921 [aff (Commn.App.) 40 S.W. 
(2d) 75]. 

52. Texas Employers’ Ins. Ass’n v. 
ee (Tex.Civ.App.) 32 S.W.(2d) 
955. 


53. Standard Gas Equipment Cor- 
poration v. Baldwin, 136 A. 644, 152 
Md. 321. 


54. Lumbermen’s Reciprocal Ass’n 
vy. Warner, (Tex.Commn.App.) 234 S. 
Ww. 545 [aff (Civ.App.) 245 S.W. 664]. 


55. Commercial Standard Ins. Co. 
v. Noack, (Tex.Commn.App.) 62 S.W. 
(2a) 72 [rev (Civ.App.) 45 S.W.(2d) 
798]; Standard Accident Ins. Co. Vv. 
cay oa (Tex.Civ.App.) 21 S.W. 
2d) 8. 


56. Floyd v. Fidelity Union Cas- 
ualty Co., (Tex.Civ.App.) 13 S.W.(2d) 
909 [rev on other grounds (Commn. 
App.) 24?  S.W.. (2d). 363) reh, den 
(Commn.App.) 39 S.W.(2da) 1091]. 


57. Schiller v. Baltimore & O. R. 
@os AL2NA 272, 13% Md. 239. 


58. R. N. McCulloh & Co. v. Resti- 
vo, 136 A. 54, 152 Md. 60. 


59. Dickson Construction & Repair 
ree v. Beasley, 126 A. 907, 146 Md. 
568. 


[a] Thus, in proceedings for dis- 
ability beyond a date to which claim- 
ant had been paid, issue, “is the dis- 
ability of . subsequent to May 
13, 1923, the result of an injury re- 


ceived by him” while in defendant’s 


employ, was held to include re- 


auested issues involving the source of 
disability, and as to whether the dis- 
ease with which claimant was then 


545 [aff (Commn.App.) 245 S.W. 664]. 
Pa ED ae ihe aaa aie ae 


112 A. 627, 137 Md. 256. 


{a] Thus, in proceedings under the 
workmen’s compensation act, involv- 
ing the issue of whether an accident 
which occurred while the employee 
was boarding a traim on his way to 
work arose out of and in the course of 
the employment, the court’s refusal 
to submit proposed questions of fact 
as to the nature of the accident, the 
character of the train, the terms of 
contract between employer and the 
railroad, and as to whether the em- 
ployer furnished the employee free 
transportation, was held proper un- 
der Code art 101 § 56, providing for 
submission of questions of fact, such 
statute having reference only to ulti- 
mate facts. Central Const. Corpora- 
on vy. Harrison; 112 A. 627, 137 Md. 


61. Employers’ Liability Assur. 
Corporation v. Light, (Tex.Civ.App.) 
275 S.W. 685. 


[a] Thus in determining under 
Workmen’s Compensation Act pt 4 § 
1 subd 2 (Vernon’s Civ. Annot. St. 
(1918, Suppl.) art 5246—82), compen- 
sation for the death of an employee 
who had not worked in employment 
the whole of the year, the court’s re- 
fusal to submit the issue of the 
amount of the average daily wage of 
a persor of the same class who work- 
ed the whole of the year, and his ac- 
tion in deciding it himself, was held 
not erroneous under evidence. Em- 
ployers’ Liability Assur. Corporation 
v. Light, (Tex.Civ.App.) 275 S.W. 685. 


62. Schiller v. Baltimore & O. R. 
Co., 112 A. 272, 137 Md. 235. 


63. Schiller v. Baltimore & O. R. 
Co., supra. mM 
64. Texas Employers’ Ins. Ass’n v. 


Downing, (Tex.Civ.App.) 218 S.W,. 112 
{error refused]. 


65. Central Const. Corporation v. 
Harrison, 112 A. 627, 137 Md. 256. 


66. Centrai Const. Corporation v. 
Harrison, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1297-1298] 


of the commission shall be confirmed, reversed, or 
modified.*7 It is not necessary to submit to jury 
separately the occurrence of the first injury and 
injuries resulting from subsequent work.®* Failure 
to request a submission of question of average week- 
ly wage under one subdivision of the statute waives 
the right to recover compensation thereunder,®® and, 
accordingly, a finding by implication of such wag. 
under that subdivision is precluded.7° It has been 
held that the proper practice in cases under the com- 
pensation act is to frame and present the questions 
of fact to the trial court so that they may be passed 
upon by the court before the jury is sworn.7! Entry 
of judgment awarding compensation may not consti- 
tute reversible error although the court refuses to 
submit an issue’? or the jury fails to answer an 
issue submitted.7§ 


[§ 1298] (11) Findings—(a) In General. A find- 
ing on an uncontroverted fact is unnecessary,’* and 
it is not error to refuse to answer an issue which is 
subordinate to, and covered by, other issues.7° If the 
jury find that claimant is totally and permanently in- 
capacitated, they are not required to find the number 
of weeks*® or the percentage of partial incapacity 
caused by injury to specific parts of the body.’ If, 
however, the court finds that the employee has suf- 


67. Schiller v. Baltimore & O. R. 
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fered permanent partial loss of the use of a member, 
it must also find the percentage of loss to determine 
the correct award.’® A finding of the average wage 
of the employee, as required by statute, is essential to 
form a legal basis for compensation at the percentage 
of weekly wage.?® <A finding not responsive to the 
issue amounts to no answer at all,®° but an improp- 
er answer to an issue improperly submitted will not 
lead to a reversal,§? as an answer to such an issue 
will be disregarded as surplusage.®2. A declaration 
of law is properly refused where the recital of facts 
to be taken as the basis of the finding states too re- 
stricted a ground for the declaration.’ A finding 
that one employing a compensation claimant was an 
employee of the firm opposing the claim is equivalent 
to a finding that claimant was an employee thereof.** 
An instruction to find for plaintiff, if entitled to 
participate in an insurance fund, followed by a find- 
ing for plaintiff, showed that the jury found plain- 
tiff entitled to participate.8® If the answers of the 
jury to special issues are so contradietory and con- 
flicting as not to admit of reconeiliation, judgment 
cannot properly be rendered thereon,*® but if, when 
all the findings are construed together®’ and eare- 
fully considered, they are not necessarily in eon- 
flict, they will be sustained.*® A conflict between 


“ 


held so contradietory to an affirma- 


Co., 112 A. 272, 137 Md. 235. 


68. Bankers Lloyds v. Andress, 
(Tex.Civ.App.) 55 S.W.(2d) 896. 


69. Texas Employers’ Ins. Ass’n v. 
= oa (Tex.Civ.App.) 59 S.W.(2d) 
oO. 


70. Texas Employers’ Ins. Ass’n v. 
Edwards, supra. 


71. Central Const. Corporation v. 
Harrison, 112 A. 627, 137 Md. 256. 


72. Commercial Standard Ins. Co. 
v Noack, (Tex.Commn.App.) 62 S.W. 
ea 72 [rev (Civ.App.) 45 S.W.(2d) 


73. Commercial Standard Ins. Co. 
v. Noack, supra. 


74. Floyd y. Fidelity Union Cas- 
ualty Co., (Tex.Civ.App.) 13 S.W.(2d) 
909 [rev on other grounds (Commun. 
App.) 24 S.W.(2d) 363, reh den 
(Commn.App.) 39 S.W.(2d) 1091]. 


[a] Thus, where the marriage of 
claimant, awarded compensation, 
and a deceased employee, was es- 
tablished bv direct affirmative, evi- 
dence, a finding thereon by the jury 
was unnecessary. Floyd v. Fidelity 
Union Casualty Co., (Tex.Civ.App.) 13 
S.W.(2d) 909 [rev on other grounds 
(Commn.App.) 24 S.W.(2d) 363, reh 
den (Commn.App.) 39 S.W.(2d) 1091]. 


75. Eurich vy. General Casualty & 
Surety Co., 136 A. 546, 152 Md. 209. 


[a] Thus refusal to answer the is- 
sue of notice of cancellation was not 
error, where the issue as to whether 
the policy was in effect was answered. 
Eurich v. General Casualty & Surety 
Co., 136 A. 546, 152 Md. 209. 


76. Casualty Reciprocal Exchange 
v. Stephens, (Tex.Commn.App.) 45 S. 
W.(2d) 143 [aff (Civ.App.) 25 S.W. 
(2d) 180]. 

77. Casualty Reciprocal Exchange 
v. Stephemas, supra. 

78. Norman v. Consolidated Ce- 
ment Co., 8 P.(2d) 401, 134 Kan. 823. 


79. Federal Surety Co. v. Shigley, 
(Tex.Civ.App.) 7 S.W.(2d) 607. 


80. Texas Employers’ Ins. Ass’n y. 


. 


rive (Tex.Civ.App.) 23 S.W.(2d) 


[a] Thus the jury’s finding of per- 
manent irtcapacity in answer to the 
issue whether it was total or partial 
did not authorize a judgment award- 
ing compensation for total permanent 
disability. Texas Employers’ Ins. 
Ass’n yv. Clark, (Tex.Civ.App.) 23 S.W. 
(2d) 405. 


81. Texas Employers’ 
v. Clark, supra. 


82. Industrial Commission of Ohio 
v. Pomeroy, 168 N.E. 572, 33 Ohio App. 
80. 


[a] Thus, on appeal from an ad- 
verse award, the court could submit 
only the right to participate in an in- 
surance fund, and a finding of com- 
pensation and doctor’s bill was sur- 


Ins. Ass’n 


plusage. Industrial Commission of 
Ohio v. Pomeroy, 168 N.E. 572, 38 
Ohio App. 3 


83. Nathan y. Parks, 164 A. 179, 
164 Md. 117. 


{a] Thus a declaration of law that 
if one compensation policy specifical- 
ly covered a branch store and another 
policy covered main store employees, 
and an employee killed in returning 
from the branch to the main store 
was that day on the branch store pay 
roll, he was not covered by: the main 
store policy, was held properly re- 


fused, since ignoring other circum- 
stances. Nathan vy. Parks, 164 A. 179, 
164 Md. 117. 


84 Fidelity Union Casualty Co. v. 
Arnold, (Tex.Commn.App.) 61 S.W. 
oan 90 [aff (Civ.App.) 40 S.W.(2d) 


85. Industrial Commission of Ohio 
a Pomeroy, 168 N.E. 572, 33 Ohio App. 


86. Bethlehem Steel Co. v. De 
Mario, 164 A. 748, 164 Md. 272; Mil- 
ler v. Texas Employers’ Ins. Ass’n, 
(Tex.Civ.App.) 63 S.W.(2d) 883. 


[a] Thus, in a compensation pro- 
ceeding, the jury’s negative answer 
to claimant’s issue whether he was 
disabled after March 15, 1931, as the 
result of an accidental injury, was 


tive answer to the employer’s issue 
whether claimant was permanently 
partially disabled as a result of ac- 
cidental injury on or about December 
10, that answers formed no proper 
basis for judgment. Bethlehem Steel 
me v. De Mario, 164 A. 748, 164 Md. 


87. AXtna Life Ins. Co. y. Culva- 
ouees (Tex.Civ.App.) 10 S.W.(2d) 
88. Congoleum Nairn v. Brown, 


148 A. 220, 158 Md. 285, 67 A.L.R. 780; 
Texas Employers’ Ins. Ass’n v. Parr, 
(Tex.Commn.App.) 30 S.W.(2d) 305 
[aff (Civ.App.) 16 S.W.(2d) 354]; 
Casualty Reciprocal Exchange  v. 
Cain, (Tex.Civ.App.) 63 S.W.(2d) 237; 
Texas Indemnity Ins. Co. v. Bridges, 
(Tex.Civ.App.) 52 S.W.(2d) 1075; Cas- 
ualty Reciprocal Co. v. Stephens, 
(Tex.Civ.App.) 25 S.W.(2d) 180 [aff 
(Commn.App.) 45 S.W.(2d) 143]; Tex- 
as Employers’ Ins. Ass’n v. Parr, 
(Tex.Civ.App.) 16 S.W.(2d) 354 [aff 
(Commn.App.) 30 S.W.(2d) 305]; Tex- 
as Indemnity Ins. Co: v. Pemberton, 
(Tex.Civ.App.) 9 S.W.(2d) 65; Ellis 
v. U. S. Fidelity & Guaranty Co., 
(Tex.Civ.App.) 6 S.W.(2d) 811; Tex- 
as Employers’ Ins. Ass’n v. Davidson, 
(Tex.Civ.App.) 5 S.W.(2d) 1008; Tex- 
as Employers’ Ins. Ass’n vy. Olesky, 
(Tex.Civ.App.) 288 S.W. 244; Millers’ 
Indemnity Underwriters y. Schrieber, 
(Tex.Civ.App.) 240 S.W. 963. 


[a] Thus (1) findings of the jury 
that the injury did not cause hernia 
and that it did not exist prior to in- 
jury were not inconsistent. Ellis vy. 
U. S. Fidelity & Guaranty Co., (Tex. 
Civ.App.) 6 S.W.(2d) 811. (2) A find- 
ing that an operation on an injured 
employee’s teeth and tonsils would 
improve his condition was held not in 
conflict with a finding of total inea- 
pacity. Texas Indemnity Ins. Co. v. 
Pemberton, (Tex.Civ.App.) 9 S.W.(24a) 
65. (3) A finding that an employee 
was totally incapacitated for a certain 
period was held not in conflict with a 
finding of compensation for a specified 
period on account of partial incapac- 
ity. Texas Employers’ Ins. Ass’n vy. 
Davidson, (Tex.Civ.App.) 5 S.W.(2d) 
1008. (4) In an action for compensa- 
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special findings by the jury as to the cause of death 
does not prevent a judgment for compensation, since 
the compensation would be payable in either event,*° 
and the court may disregard a conflicting finding 
which is without any support in the evidence®® or 
which is immaterial.®* 


[§ 1299] (b) Review of Arbitrator or Referee. 
The board on review of the findings of the referee, 
where there is a trial de novo, is not affected by the 
findings of the referee,®? and the board may right- 
fully substitute its findings for those of the referee,** 
but when it does so, it should do so formally, instead 
of impliedly,®* and should make distinct fact find- 
ings,®® and, if it fails to do so, the record will be 
remitted.°® A compensation board’s decision setting 
aside the referee’s award for insufficient evidence is 
not a finding of fact, but a conclusion of law,®? and 
is not a proper exercise of its revisory powers.°® 
A finding which is simply a categorical repetition 
of the words in the statute by which the result is 
reached, entitling the employee to compensation 


without a statement of what the personal injury. 


was, standing alone, is indecisive of the right to com- 
pensation.®® The findings should state whether the 
hearing was confined to the matters reported by the 
committee on arbitration, or whether the board re- 
ceived additional evidence. It is proper, if not nec- 
essary, for the board to set out the evidence or the 
substance of it.2 But where the industrial acci- 
dent board “affirms and adopts the findings and de- 


tion for the death of an employee, an 


WORKMEN’S COMPENSATION ACTS 


92. Thompson  yv. 


[§§ 1298-1301 


cision of the committee of arbitration,” resort may 
be had to the proceedings of that committee and the 
evidence there reported for the foundation of its 
conclusions.’ A finding which fixes the amount of 
compensation on ‘the basis of total disability which 
it is found will cease on a date stated, subject to 
the right of the employee to compensation for partial 
disability dependent on his ability to earn wages, does 
not amount to an unqualified decision to end all pay- 
ments under the act at that time.* Following such 
a finding a decision continuing payments because of 
partial incapacity ean be made to take effect prior to 
the date of the application.® A finding that the em- 
ployee was not able to earn anything by reason of his 
injury during a certain period is equivalent to a find- 
ing that the employee was totally incapacitated for 
work during that period.® Findings of the industrial 
accident board in conflict with those of the commit- 
tee of arbitration govern,’ and the compensation to 
an injured servant cannot be reduced on account of 
findings by the committee. On appeal from the 
board reviewing the decision of a referee, the court 


cannot make findings when not satisfied with the 


facts found by the board.® 


[§ 1300] (c) Review by Full Board. Findings of 
the industrial actident board on review of a single 
member’s findings, if supported by the evidence, con- 
stitute a final decision on the facts and supersede 
those of a board member.?° 


[§ 1301] (12) Verdict. Where a jury trial is had, 


Linden Const.}] “The form of the.decision of the 


answer by the jury to a special issue 
that the death was due to the combin- 
ed effect of a disease, if any, and of 
the injuries received, was not neces- 
sarily in conflict with answers to pre- 
vious issues stating that the em- 
ployee was not afflicted with that dis- 
ease and that the injuries were the 
sole cause of the death. Millers’ In- 
demnity Underwriters v. Schrieber, 
(Tex.Civ.App.) 240 S.W. 963. 


89. Millers’ Indemnity Underwrit- 
ers v. Schrieber, supra. 


[a] Thus, conflict between special 
findings by the jury that the death of 
an employee was caused solely by an 
injury received in the course of his 
employment, and a finding that such 
injury and a disease combined to 
cause the death, does not prevent a 
judgment for the compensation, since 
the compensation would be payable in 
either event. Millers’ Indemnity Un- 
derwriters v. Schrieber, (Tex.Civ. 
App.) 240 S.W. 963. 


$0. Texas Employers’ Ins. Ass’n v. 
Bateman, (Tex.Civ.App.) 252 S.W. 339. 


[a] hus, where the jury in an- 
swer to issues submitted on evidence 
found that plaintiff did not work sub- 
stantially the whole of the year im- 
mediately before his injury, and des- 
ignated his average weekly wages, 
which seemed just and fair to both 
parties, the court in entering judg- 
ment for compensation properly dis- 
regarded a conflicting finding as to 
what was plaintiff's average daily 
wage during substantially the whole 
of the year immediately before the in- 
jury which was without any support 
in the evidence. Texas Employers’ 
Ins. Ass’n v. Bateman, (Tex.Civ.App.) 
252 S.W. 339. 


91. Texas Employers’ Ins. Ass’n v. 


Parr, (Tex.Civ.App.) 16 S.W.(2d) 354 
{aff (Commn.App.) 30 S.W.(2d) 305]. 


Co., 233 N.W. 300, 181 Minn. 502. 


93. Israel v. Brisgol Bros., 159 A. 
51, 104 Pa.Super. 16. 


94. Poellot v. Baltimore & O. R. 
Co., 167 A. 497, 109 Pa.Super. 471. 


95. Poellot v. Baltimore & O. R. 
Co., supra; Pastelak v. Glen Alden 
Coal Co., 164 A. 846, 108 Pa.Super. 89. 


[a] To enable appellate court 
properly to perform its duties of re- 
view, it is essential that the compen- 
sation authorities make a specific fact 
the findings, particularly where, on 
appeal, the compensation board sets 
aside the referee’s finding. Pastelak 
v. Glen Alden Coal Co., 164 A. 846, 108 
Pa.Super. 89. 


96. Poellot v. Baltimore & O. R. 
Co., 167 A. 497, 109 Pa.Super. 471. 


97. Johnson y. State Workmen’s 
Insurance, 100 Pa.Super. 12. 


98. Johnson y. State Workmen’s 
Insurance, supra. 


99. In re Madden, 111 N.E. 379, 222 
Mass. 487, L.R.A.1916D 1000 (where 
the board found “that, while engaged 
in the performance of the work for 
which she was hired, she ‘received a 
personal injury arising out of es 
her employment aggravating 
and accelerating a weak heart condi- 
tion to the point of total incapacity 
for work’’’). 


1. In re Brightman, 107 N.E. 527, 
220 Mass. 17, L.R.A.1916A 321. 


2. In re Doherty, 109 N.E. 887, 222 
Mass. 98. 


3. In re Madden, 111 N.E. 379, 222 
Mass. 487, 488, L.R.A.1916D 1000. 


4 In re Hunnewell, 107 N.E. 934, 
220 Mass. 351. 


fa] Analogy to English practice.— 


board was only that the total disabil- 
ity had ceased, but whether there was 
a partial disability or not left open 


'for further consideration to be de- 


termined somewhat in the light of fu- 
ture ability to get work. The weekly 
payment was ended absolutely so far 
as it rested on the basis of total dis- 
ability, but it was suspended only 
until the further order of the board, 
so far as it might later be found to 
have a sound basis in partial disabil- 
ity. In substance the decision was 
that total disability was over, but 
whether there would be a partial dis- 
ability arising out of the injury was 
a question as to which they were not 
at that time prepared to give a deci- 
sion either way, but desired to leave 
it open still as a question to be an- 
swered as the facts might warrant 
at some future time. This course is 
justified by the act. It has been the 
custom under the English act to 
award compensation at the rate of a 
penny a week under these circum- 
stances. Taylor v. London, etc., R. 
Co., [1912] A.C. 242, 245; The Vessel 
Tynron v. Morgan, [1909] 2 K.B. 66, 
2 B.W.C.C. 406. That purpose is 
manifest in the decision here under 
review.” In re Hunnewell, 107 N.E. 
934, 220 Mass. 351, 354. 


Suspensory award or declaration of 
liability see supra § 1108. 


5. In re Hunnewell, 107 N.E. 934, 
220 Mass. 351. 


6. In re Septimo, 107 N.E. 68, 219 
Mass. 430. 


7, In re Septimo, supra. 
8. In re Septimo, supra. 
9. Howey vy. Peppard Bros., 164 A. 


920, 108 Pa.Super. 119. 
10. De Pietro’s Case, (Mass.) 187 
NES: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1201-1304] 


a verdict finding simply for the petitioner and that 
he is entitled to recover compensation is sufficient.1* 
On appeal from the commission, where a verdict for 
either party would be equivalent to a finding of the 
only fact in controversy, a verdict in that form is 
sufficient,!? without submitting the fact in contro- 
versy in the form of an issue.t* Conversely, it is 
error to require the jury to bring in a verdict either 
for claimant or for the employer in addition to an- 
swering the issues of fact submitted.t4 Where an 
employee claimed injuries to his legs and side, an 
unexplained general verdict for him did not estop 
the employer from denying injury to his side, or that 
disability resulted from it, in a proceeding to fix 
the amount of compensation.1® A verdict which is 
sufficiently definite when considered with the in- 
structions is sufficient.1® 


[§ 1302] f. Judgment. The judgment must be in 
accordance with the special findings of the jury?’ and 
must be supported by them,'® and a judgment which 
ignores material findings is erroneous.!® Moreover, 
the judgment must be based on findings which are 
supported by the evidence.?° In accordance with the 


11. Dragovich vy. Iroquois Iron Co., [a] Thus a 
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judgment awarding 


(71 C.J.] 1851 


general rule,?! the relief awarded should be limited 
to that sought by the pleadings.?? The court on ap- 
peal from the ruling of the board has no jurisdic- 
tion to enter a judgment non obstante veredicto.?* 
The judgment need not expressly set aside the board’s 
adverse decision.?# 


[§ 1303] g. New Trial. A new trial on the 
ground of newly discovered evidence is properly re- 
fused where proper diligence is not shown,”° or if the 
newly discovered evidence, if admitted, would not be 
sufficient to change the result,?® and substantial evi- 
dence of plaintiff’s total incapacity prevents setting 
aside the verdict on the ground that the evidenee was 
insufficient to show total incapacity.?* 


—T 


[§ 1304] 19. Determination and Disposition of 
Proceeding*—a. In General. Except as limited and 
restricted by the acts?® which, in some jurisdictions, 
have been held to limit the court’s action to affirm- 
ance or annulment of the award,?® on review of an 
award, the court may be authorized to make such or- 
ders with respeet thereto as justice may require,®° 


tion may be made to the industrial 


109 N.E. 999, 269 Ill. 478. 


[a] Form of verdict.—Kannenberg 
v. Deere & Mansur Co., 203 Ill.App. 
607. 


12 Schiller v. Baltimore & O. R. 
Cop 112) Ad 272) 1387) Mal+235.: 


13. Schiller v. Baltimore & O. R. 
Co., supra. 


14. Standard Gas Equipment Cor- 
poration v. Baldwin, 136 A. 644, 152 
Md. 321. 


15. Baltimore Tube Co. v. Dove, 
164 A. 161, 164 Md. 87. 


16. Industrial Commission of Ohio 
v. Monroe, 161 N.E. 31, 27 Ohio App. 
169. 


{a] Thus a verdict for compen- 
sation claimant, “in the sum of $12— 
for life,’ was sufficiently definite, in 
view of full instructions to the jury. 
Industrial Commission of Ohio  v. 
Monroe, 161 N.E. 31, 27 Ohio App. 169. 


17. Dill v. Texas Indemnity Ins. 


., (Tex.Commn.App.) 63 S.W.(2d) 
ee [aff (Civ.App.) 42 S.W.(2d) 
1059 


18. Fidelity Union Casualty Co. v. 
Dapperman, (Tex.Civ.App.) 47 S.W. 
(2d) 408; Zurich General Accident & 
Liability Ins. Co. v. Wood, (Tex.Civ. 
App.) 10 S.W.(2d) 760; Texas Em- 
ployers’ Ins. Ass’n vy. Guinn, (Tex. 
Civ.App.) 251,S.W. 312. 


[a] Findings held sufficient to 
support judgment.—Fidelity Union 
Casualty Co. v. Dapperman, (Tex.Civ. 
App.) 47 S.W.(2d) 408; Maryland Cas- 
ualty Co. v. Mueller, (Tex.Civ.App.) 
247 S.W. 609; Millers’ Indemnity Un- 
derwriters vy. Lane, (Tex.Civ.App.) 
241 S.W. 1085. 


{b] Findings held insufficient to 
support judgment.—Fidelity Union 
Casualty Co. v. Dapperman, (Tex.Civ. 
App.) 47 S.W.(2d) 408; Texas Em- 
ployers’ Ins. Ass’n v. Guinn, (Tex.Civ. 
App.) 251 S.W. 312. 


19. 
v. Reeves, 
206. 

20. Texas Employers’ Ins. Ass’n y. 
eae (Tex.Civ.App.) 59 S.W.(2d) 
885. 


New Amsterdam Casualty Co. 
(Tex.Civ.App.) 300 S.W. 


compensation for injury to an em- 
ployee on a finding, not supported by 
evidence, as to his average weekly 
wage under one subdivision of the 
statute, cannot be sustained, although 
evidence is sufficient to show such 
wage under another’ subdivision. 
Texas Employers’ Ins. Ass’n v. Ed- 


wards, (Tex.Civ.App.) 59 S.W.(2d) 
885. 

21. See Judgments § 88. 

22. Ellis v. U. S. Fidelity & Guar- 


eR Co., (Tex.Civ.App.) 6 S.W.(2d) 
811. 


23. Travelers’ Ins. Co. v. Washing- 
ton, (Tex.Civ.App.) 5 S.W.(2d) 783. 


24. Texas Employers’ Ins. Ass’n v. 
ihe (Tex.Civ.App.) 23 S.W.(2d) 
405. 


25. McDowell v. Security Union 
Ins. Co., (Tex.Civ.App.) 10 S.W.(2d) 
782. 

26. McDowell v. Security Union 
Ins. -Co.,' supra. 

27. American Mut. Liability Ins. 
Co. v. McCaffrey, 37 F.(2d) 870 [aff 


32 F.(2d) 791, and cert. den 50_S.Ct. 
354, 281 U.S. 751, 74 L.Ed. 1162]. 


28. See statutory provisions. 


29. Continental Casualty Co. v. In- 
dustrial Commission, 221 P. 852, 63 
Utah 59. 


30. In re Murphy, 113 N.E. 283, 224 
Mass. 592; Andrejwski v. Wolverine 
Coal Co., 148 N.W. 684, 182 Mich. 298, 
Ann.Cas.1916D 724; Edwards v. Butte 
& Superior Mining Co., 270 P. 634, 83 
Mont. 122. 


[a] Illustrations.—(1) Where the 
commission has adopted an errone- 
ous method of computing compensa- 
tion, but the basis for a correct 
award is in the record, the court in 
reversing the decision of the commis- 
Sion may enter a proper order there- 
for... Andrejwski v. Wolverine Coal 
Co., 148 N.W. 684, 182 Mich. 298, Ann. 
Cas.1916D 724. (2) Under the work- 
men’s compensation act, where the 
mother, since deceased, of an: em- 
ployee killed in service was his only 
next of kin at the time of the in- 
jury, when by the act the persons 
dependent are to be ascertained, the 
case will not be sent back that mo- 


accident board under the supervisory 
power given it by the act (St. [1911] 
c 751 pt 38 § 12, amended by St. [1914] 
ec 708 § 11) for an award to some one 
other than the deceased mother, as 
in exercising such supervisory power 
the board is limited in reviewing an 
order for a weekly payment to mak- 
ing one subject to the provisions of 
the act. In re Murphy, 113 N.E. 283, 
224 Mass. 592. 


[b] Supreme court, on appeal 
from the district court’s decision on 
appeal from the decision of the board 
in a compensation case, may set aside, 
modify, or change findings of the 
board. Edwards v. Butte & Superior 
Mining Co., 270 P. 634, 83 Mont. 122. 


[ec] In Connecticut.—‘The power 
of the superior court in the correc- 
tion of a finding of the compensa- 
tion commissioner is analogous to, 
and its method of correcting the find- 
ing similar to, the power and method 
of this court [the supreme court 
of errors] in correcting the finding 
of the superior court. The finding 
of the superior court upon an appeal 
from an award of a commissioner, 
unless it corrects the finding of the 
commissioner, Should merely in its 
finding make that finding a part of 
its record, without refinding the facts 
or making them the finding of facts 
for the purpose of appeal. If the 
trial court corrects the finding, it 
should indicate in its finding on ap- 
peal the corrections so made in the 
finding of the commissioner. If the 
trial court finds no harmful error in 
the appeal from the commissioner, it 
should dismiss the appeal. If it finds 
harmful error, either in a conclusion 
of law reached, or in a conclusion of 
fact reached, or in the finding of a 
material fact or the refusal to find a 
material fact, it should, if the award 
may be changed or modified without 
requiring a further hearing, sustain 
the appeal to this extent and direct 
the commissioner to make the award 
in accordance with its direction. If 
the award cannot be changed or modi- 
fied in accordance with the conclu- 
sions of the trial’court without fur- 
ther hearing upon the facts, it should 
sustain the appeal, and indicate in the 
judgment or its memorandum the 
grounds of its action.” Thompson v. 


*By JOSEPH W. ROUSE (§§ 1304-1330). 
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or which the commission should have made,*! in a 
proper case confirming,®? modifying,** reversing,** 
remanding,?® or setting aside*® the award, or dismiss- 
ing the proceedings,** or entering final judgment.*® 
The court, on review of an award, may, on a confes- 
sion of error, reverse, vacate, or modify the award.*® 
The only function of the reviewing court is, it has 
been said, to determine what kind of deeree should 
be entered on a decision by the board.*® Matters not 
raised or decided below are not to be decided by the 
reviewing court.41 On appeal from an order of the 
commission refusing to reopen the case, the court 
should confine itself to determining whether the case 
should be reopened.t? On review of a finding of the 
commission that it had no jurisdiction because the 
injury did not appear to have been received in the 
course of employment, the court cannot determine 
the extent of disability** nor amount of compensa- 
tion*+ under a statute providing that the court, hav- 
ing determined the employee’s right to compensation, 
shall certify such finding or verdict to the commis- 
sion which will order payment of compensation in 
the manner provided by the act.*® Where testimony, 
taken on reconsideration after appeal from the first 
award of the commission has no bearing on the pivot- 


Twiss, 97 A. 328, 330, 90 Conn. 444, 
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Coal Co., (Mo.App.) 49 S.W.(2d)_288; 


[§§ 1304-1305 


al point in the case, the appeal from the first award 
may be considered although there is no appeal from 
the award made on reconsideration.*® Where a de- 
cision of a commission is reversed and demanded, and 
no appeal is taken from the order within the time al- 
lowed for such appeal, it cannot be reviewed on ap- 
peal from a decision of the commission made after 
remand.#7 No action on review is proper where no 
appeal is taken.*§ 


Time for decision. A.reviewing court’s decision 
will not be delayed merely because a higher court 
may, in compensation eases pending before it, mod- 
ify a conclusion previously announced by it and 
reach a conclusion more favorable to a party.*® 


[§ 1305] b. Affirmance.*® An“award or decision 
will be affirmed when it is supported by the evi- 
dence®! and the findings,®? is not manifestly erro- 
neous,®? contains no error requiring reversal,°* and 
where the correct result has been reached®* even 
though it may have been reached on the wrong 
grounds.** An award will be affirmed notwithstand- 
ing the failure of the board or commission to find 


a fact essential to support its award where the rec- 


ord discloses, with reasonable and satisfactory cer- 


P. 257, 35 Cal.App. 89; Crawford v. 


L.R.A.1916E 506. 


{d] In Ilinois.—‘“When a writ of 
certiorari is issued by the_ circuit 
court to review the proceedings of 
the State Industrial Board under the 
provisions of clause (f) of section 
19 of the Workmen’s Compensation 
Act the court has the power to re- 
view all questions of law _ present- 
ed by the record of the industrial 
board, or a suit in chancery may be 
commenced by any party in interest 
to review the decision of the board 
only for errors of law appearing up- 
on the record of said board. The 
court may confirm or set aside the 
decision of arbitrators or committee 
of arbitration or industrial board. If 
the decision is set aside and the facts 
found in the proceedings before the 
board are sufficient the court may 
enter such decision as is justified by 
law or may remand the cause to the 
industrial board for further proceed- 
ings, and may state the questions re- 
quiring further hearing and give such 
other instructions as may be proper. 
It will thus be seen that the powers 
of the court in this proceeding are 
different from the powers of the court 
when the common law writ of cer- 
tiorari has been issued, in which the 
court could only review the record 
of the proceedings and either dismiss 
the petition and quash the certiorari 
or quash the proceedings.” Peo. v. 
Pe unas 110 N.E. 791, 270 Ill. 610, 


31. Scruggs Bros. & Bill Garage v. 
State Industrial Commission, 221 P. 
470, 94 Okl. 187. 


32. Herbig v. Walton Auto Co., 171 
N.W. 154, 186 Iowa 923; Scruggs Bros. 
& Bill Garage v. State Industrial Com- 
mission, 221 P. 470, 94 Okl. 187. 

Affirmance see infra § 1305. 

33. Thurman y. Fleming-Young 
Coal Co., (Mo.App.) 49 S.W.(2d) 288; 
Scruggs Bros. & Bill Garage v. State 
Industrial Commission, 221 P. 470, 94 
Okl. 187; McShan v. Heaberlin, 143 
S.BE. 109, 105 W.Va. 447. 


Modification see infra § 1306. 


34. Thurman v. Fleming-Young 
a — 


Scruggs Bros. & Bill Garage v. State 
Industrial Commission, 221 P. 470, 94 
OkI.. 187. 

Reversal see infra § 1307. 

35. Thurman v. Fleming-Young 
Coal Co., (Mo.App.) 49 S.W.(2d)_ 288; 
Scruggs Bros. & Bill Garage v. State 
Industrial Commission, 221 P. 470, 94 
Okl. 187. 

Remand see infra § 1310. 

36. Herbig v. Walton Auto Co., 
171 N.W. 154, 186 Iowa 923; Thurman 
v. Fleming-Young Coal Co., (Mo.App.) 
49 S.W.(2d) 288. 

Vacating and setting aside see in- 
fra § 1308. 


37. Dismissal see infra § 1309. 


38. See infra § 1312. 

39. Osage Coal & Mining Co. v. 
Sassetti, 265 P. 766, 130 Okl. 127. 

40. Walsh’s Case, 183 N.E. 421, 281 


Mass. 228; Di Giovanni’s Case,‘151 N. 
E. 91, 255 Mass. 241. 


41. Blanton v. Wheeler & Howes 
Co., 99 A. 494, 91 Conn. 226, Ann.Cas. 
1918B 747. : 


42. R. N. McCulloh & Co. v. Res- 
tivo, 186 A. 54, 152 Md. 60. 

43. Fisher Body Co. v. Chefie, 171 
N.E. 31, 122 Ohio St. 142. 


44. Fisher Body Co. v. Chefle, su- 
pra. 


45. See statutory provisions. 


46. In re Behrens, 176 N.Y.S. 28, 
188 App.Div. 66. 


47. Emmitsburg R. 
145 A. 197, 157 Md. 47. 


Co. v. Lowe, 


rie De Grace v. Young, 27 Hawaii 
49. City of Pasadena v. Industrial 


Accident Commission of California, 
200 P. 870, 538 Cal.App. 407. 


50. Generally see Appeal and Error 
§§ 3115-3156. 


51. Ex parte Louisville & N. R. Co., 
94 So. 289, 208 Ala. 216; Globe In- 
demnity Co. vy. Industrial Accident 
Commission of State of California, 169 


Travelers’ Ins. Co., 158 S.H. 645, 43 
Ga.App. 156; Baugh v. Scotland Lum- 
ber Co., 5 La.App. 348. 


52. Holloway v. Industrial Com- 
mission of Arizona, 271 P. 713, 34 
Ariz. 387; Blake v. American Fork & 
Hoe Co., 1381 A. 844, 99 Vt. 301. 


53. Whitehead vy, Louisiana Pulp 
& Paper Co., 5 La.App. 176; Burns v. 
Weber King Lumber Co., 4 La.App. 
714; Dunn v. Rigaud, 3 La.App. 739; 
Wells v. Standard Pipe Line Co., 
La.App. 94; Black v. Louisiana Cen- 
tral Lumber Co., 2 La.App. 798 [am 
109 So. 538, 161 La. 889]; Hllis v. Oil 
Fields Gas Co., 2 La.App. 479. 


54. Thompson v. Twiss, 97 A. 328, 
90 Conn. 444, L.R.A.1916E 506; Brown 
v. George A. Fuller Co., 159 N.W. 376, 
193 Mich. 214. 


55. Brown y..American Tile & Pot- 
tery Co., 178 N.E? 446, 93 Ind. App. 344; 
May v. Louisiana Central Lumber Co., 
6 La.App. 748; Ray v. Louisiana Oil 
Refining ‘Corporation, 5 La.App. 735; 
George v. Texas Pipe Line Co., 4 La. 
App. 527; Clark v. Tremont Lumber 
Co., 3 La.App. 645; Wilson v. Louisi- 
ana Central Lumber Co., 3 La.App. 
425; Malicord v. U. S. Sheet & Win- 
dow Glass Co., 2 La.App. 546; Mixon 
v. Humble Oil & Refining Co., 2 La. 
App. 543; Eisel vy. Caddo Transfer & 
Warehouse Co., 2 La.App. 533; Komu- 
ia v. General Accident,. Fire & Life 
Assur. Corp., Limited, of Perth, Scot- 
land, 162 N.W. 919, 165 Wis. 520. 

{a] Tllustrations.—(1) Where the 
amount of the award is properly cal- 
culated in accordance with the provi- 
sions of the act, the award will be 
affirmed. Klumpp v. Industrial Acci- 
dent Commission, 291 P. 456, 107 Cal. 
App. 733. (2) Ona motion to dismiss 
the appeal the judgment may be af- 
firmed, where the cause has been fully 
presented and tke judgment below 
was correct. Smith v. National Sash, 
ete., Co., 153 P., 533, 96 Kan. 816. 


Pig tiga see Appeal and Error § 


56. Liggett & Meyers Tobacco Co. 
v. Goslin, 160 A. 804, 163 Md. 74; Kirk- 
ley v. General Baking Co., 186 N.W. 
482, 217 Mich. 307. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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tainty, a preponderance of evidence in favor of the 
existence of such essential fact.°7 On an appeal by 
defendant from a judgment against him, plaintiff 
may by a motion to dismiss raise the question whether 
the questions of law involved are so doubtful as to re- 
quire the filing of briefs; and, if on the resulting 
hearing the court is fully satisfied that no grounds 
for a reversal exist, an affirmanee will be ordered.*® 
On affirmanece new findings need not be made.°® An 
affirmance of an award is final unless remanded for 
further proceedings.®° 


[§ 1306] c. Modification. Where, on review of an 
award, modification or revision is permitted by the 
act,°t an award may in a proper ease be modified on 
appeal®? correcting a finding as to the extent of 
the disability,** correcting an error in designation of 
the member injured,** correcting the amount of the 
award,®° reducing it where excessive®® or increasing 
it where too small,°? correcting the period during 
which compensation shall be paid,** and fixing the 
date when the payments should begin,®® and making 
provision for payment of interest on the award.’ 
In a proper case the award will be modified to per- 
mit claimant to participate in a state fund.7t The 
award will be modified when based on provisions of 
an amendment to an act where the act as it was be- 
fore amendment applies.‘?, An award by an arbitra- 
tion board may be modified on appeal to the full 
board given the power of review where the act evi- 
dently contemplates a trial de novo on appeal.** 
Where there is a conflict of evidence on the question 
of notice of injury to the employer, without which 
notice no award could be made, and the arbitrator 
made an award but his finding was that notice was 


57. Frink Dairy Co. v. Industrial 
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not given, the judgment cannot be modified on the 
ground that since an award was made, the “not” must 
be regarded as a clerical error, but must be revers- 
ed.?* Where the commission has diseretion in mak- 
ing an award, and its decision is supported by evi- 
denee, the court will not modify it.7> In the absence 
of authority in the act it has been held that a trial 
court cannot modify an award by reducing the period 
where the fixing of the period was a matter for dis- 
cretion of the commission.‘¢ Upon modifying an 
award it is held that the court cannot declare that 
the award made by it shall not be subject to modi- 
fication.77 Where the judgment appealed from al- 
lows the exact amount asked for in the petition for 
compensation, it will not be modified to increase such 
amount.78 Notwithstanding evidence to support a 
finding of an average weekly wage of a certain 
amount, where the amount pleaded is smaller the 
judgment based on the amount found must be redue- 
ed.7® Under a provision that on appeal the decree 
may be modified and the appellate court may take 
such proceedings as seem just,®° a decree may be 
modified in favor of one who has not appealed.* No 
amendment can be made where the award is sup- 
ported by the findings*? although the commission it- 
self may have the power to review its award and 
modify it where conditions have changed.** Where 
the board or commission has continuing jurisdiction 
to modify an award from time to time, it has been 
held that a court may not modify but may only af- 
firm or annul an award.®* 


[§ 1307] d. Reversal. A decision allowing or re- 
fusing to allow compensation will not, unless mani- 
festly erroneous, be reversed on appeal®® and must 


73. Margenovitch v. Newport Min- 


Commission of Colorado, 239 P. 727, 
78 Colo. 71; Kannenberg Granite Co. 
v. Industrial Commission of Wiscon- 
Sin, (Wis.) 250 N.W. 821. 


58. Cain v. National Zine Co., 146 
P. 1165, 148 P. 251, 94 Kan. 679, 681. 


“The Workmen’s Compensation Act 
contemplates the speedy adjustment 
of claims under it. If the determina- 
tion of the amount to be paid must 
await the relatively slow process of 
litigation through an appellate court, 
its main purpose will be defeated 
and its beneficent operation thwarted. 
In a case of this character the plain- 
tiff may well raise the question 
whether the issue of the appeal is so 
far doubtful as to require the ordi- 
nary routine to be followed; and 
where upon the preliminary hearing 
resulting from such challenge the 
court is fully satisfied that no 
grounds for a_reversal exist, the 
judgment should be made final with- 
out further delay.” Cain v. National 
Zine Co., supra. 


59. Bragstad v. Integrity Mut. 
penalty Co., 212 N.W. 864, 51 S.D. 


60. Orcutt v. Trustees of Wesley 
yg Church, 218 N.W. 550, 174 Minn. 


61. 


62. 
of Colorado v. 
64 Colo. 461. 


Conn.—Thompson y. Twiss, 97 A. 
328, 90 Conn. 444, L.R.A.1916E 506. 


Ind.—Franklin Tp. v. Litch, 146 N. 
E. 845, 82 Ind.App. 526. 


N.H.—Flannagan v. Prosper Sheve- 


See statutory provisions. 


Colo.—Industrial Commission 
Johnson, 172 P. 422, 


» Tenn,— White v. Tennessee Consol. 
roel Co., 36 S.W.(2d) 902, 162 Tenn. 


Tex.—uvU. S. Fidelity & Guaranty Co. 
v.. Davis, 212 S.W. 239. 


63. Turner v, Standard Oil Co. of 
Louisiana, 1 La.App. 665. : 


64. Oklahoma Pipe Line Co. v. 
Putnam, 18 P.(2d) 1095, 162 Okl. 52. 


65. Chance v. Reliance Coal & Min- 
ing Co., 193 P. 889, 108 Kan. 121; Cen- 
tury Indemnity Co. v. Chamberlain, 
4 P.(2d) 79, 152 Okl. 158; Markham 
v. State Industrial Commission, 205 P. 
163, 85 Okl. 81. 


66. Wilson & Co. v. Ward, 202 P. 
862, 110 Kan. 177; Girten v. National 
Zinc Co., 158 P. 33, 98 Kan. 405; Riley 
y.. sotandard Ace, Ins. Co,, 116 ON. 
259, 227 Mass. 55; Chas, T. Boulware, 
Inc Vv. MIMS 9 Pr(20) 95%,.156 OKL 
159; Taylor v. Industrial Insurance 


Commission of Washington, 206 P. | 


973, 120 Wash, 4. 


67. Orendoc v. Kaw Steel Const. 
Co. 29 bao, lot Kwan. ooo. 


68. Kilpatrick v. Triangle Drilling 
Co., (lua.App.) 146 So..758. 


69. Hatch v. Kilpatrick, (La.App.) 
142 So. 202. 


70. Hatch v. Kilpatrick, supra; Gil- 
yard v. O'Reilly, 4 La.App. 498; War- 
Ag Case, 172 N.E. 254, 272 Mass. 


71. Marion Steam Shovel Co. v. 
Boake 172 N.E. 422, 35 Ohio App. 


72. State v. District Court of Rice 
County, 159 N.W. 755, 134 Minn. 324. 


ing Co., 181 N.W. 994, 213 Mich. 272. 


74. Ridge Coal Co. v. Industrial 
Commission, 131 N.E. 637, 298 Ill. 532. 


75. Arrow Gasoline Co. v. Hollo- 
way, 254 P. 98, 122 Okl. 257. 


76. Harbour v. Gardner, (Mo.App.) 
88 S.W.(2d) 295. 


77. Consolidated Cement Co. v. 
Baker, 284 P. 415, 129 Kan. 845. 


78. Books v. Keen & Woolf Oil 
Co., 120 So. 99, 9 La.App. 288. 


79. Maryland Casualt 
bride (Tex.Civ.App.) 4 


Cot EN. 
S.W.(2d) 


80. See statutory provisions. 


81. Martin v. Narragansett Elec- 
ite Lighting Co., 142 A. 225, 49 RI. 


_82. Lindsay v. Industrial Commis- 
Ae of Colorado, 236 P. 1005, 77 Colo. 


83. See infra § 1399. 


84. Aitna Life Ins. Co. v. Indus- 
ae Commission, 252 P. 567, 69 Utah 


85. Hinton v. Louisiana Central 
Lumber Co., (La.App.) 148 So.. 478; 
Fussell v. Midland Const. Co., (La. 
App.) 145 So. 698. 


[a] Unauthorized requirement of 
payment on specific day.—The mere 
fact that a judgment awarding com- 
pensation required it to be paid week- 
ly on each Saturday does not require 
modification or reversal of the -judg- 
ment; but, if inconvenience or trou- 
ble results, application to,the trial 
court is the proper method for relief. 
Conners vy. Public Service Electric 
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not be reversed if supported by substantial evidence, 
unless otherwise erroneous;®® but a reversal is prop- 
er where there is error,®” and the cause will be re- 
versed for failure to make proper and necessary 
findings,** for making erroneous findings,*® for mis- 
conduet of a deputy commissioner in examining wit- 
nesses,®° for erroneously deciding that claimant had 
not sustained his burden of proof,®+ or for the erro- 
neous opinion of trial court as to a matter of fact.°? 
The award may be reversed for inadequacy®* or ex- 
cess®* in the amount allowed, and a new trial award- 
ed in cases of excess unless a remittitur is filed.®® 
Where the amount of a general verdict is substantial- 
ly what might be reached consistently with special 
findings, and no motion for a new trial is filed, a re- 
versal will not be ordered for a slight discrepancy 
that might result from inaccurate computation.®® 
Where failure of the, commission to make specific 
findings is regarded as a mere technical omission the 
award will not be reversed.®? Where the exact de- 
gree of permanent impairment does not appear from 
the evidence, the fact that the board left such ques- 
tion open for future consideration does not require 
reversal.?® 
where the board knew the truth before the award was 
made,®® nor for erroneous admission of evidence 
where other proper evidence is sufficient;+ but an 
award, although sustained by sufficient competent 
evidence, cannot stand where the board’s affirmance 
was partly grounded upon allegations of the petition 
An 


An award will not be reversed for frdud 
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order approving an arbitrator’s report will not be 
reversed where the report is supported by the evi- 
dence.* On appeal to a court from an order of a 
board, where the court has no power to substitute its 
findings for those of the board a decision by it, re- 
versing the board’s order, must be reversed where it 
can be supported only by findings made by the 
court. Under an act making an insurer primarily 
lable and allowing judgment against him on the em- 
ployer’s appearance a reversal of an award against 
the employer is in effect @ reversal as against the in- 
surer rendering the award unenforceable. Where 
the reviewing court is without authority to review 
the finding of the board and adopt that of a single 
member in preference thereto, and is limited to a 
determination of the decree to Be entered on the 
board’s decision, it cannot reversé a decision of the 
board.® If the award is reversed because of error 
in making concurrent awards for total disability, it 
should be without prejudice to the further continu- 
ance of the case and the right of claimant to make 
further application in case of continuing disability.* 


[§ 1308] e. Annulment and Setting Aside of 
Award. Except as such action may be limited by the 
statute,* the court on appeal from an award may 
in a proper case annul or set aside the award.® An 
award will not be annulled for an immaterial error,!® 
nor for inconsistent findings where there are findings 
which sustain it,1 but will be set aside where unsup- 
ported by,” or contrary to,1* the evidence, or where 


allowing improper evidence to be considered.* 


Co., 97 A. 792, 89 N.J.Law 99. 


86. Keithley v. Stone & Webster 
Engineering Corporation, 49 S.W.(2d) 
296, 226 Mo.App., 1122. 


87. Higgins v. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493. 


[a] Grounds.—On appeal the -su- 
preme judicial court may reverse a 
decree of the industrial accident com- 
mission, but reversal or modification 
must be based on erroneous ruling 
or finding of law. Brodin’s Case, 126 
A. 829, 124 Me. 162. 


[b]. Confession of error.—An 
award ofthe industrial commission 
will be reversed, so far as error ap- 
pears, where the attorney-general 
filed a confession of error supported 
by the record. Akard Lumber Co. v. 
State Industrial Commission, 298 P. 
295, 148 Okl. 218. 


88. Travelers’ Ins. Co. v. Lay, 146 
S.E. 641, 39 Ga.App. 273; Standard 
Elkhorn Coal Co. v. Royark, 50 S.W. 
(2d) 33, 243 Ky. 828; Estrin v. Work- 
men’s Cirele Colony, 228 N.W. 701, 249 
Mich. 186; King v. Buckeye Cotton 
Oil Co., 296 S.W. 8, 155 Tenn. 491, 53 
A.L.R. 1086. 


89. Norris v. Louisiana Central 
Lumber Co., 7 La.App. 489; Farwell’s 
Case, 142 A. 862, 127 Me. 249. 


[a] Decision based on misunder-. 
standing of claimant’s testimony con- 
stitutes error of law requiring re- 
versal and remission of the case to 
the commission. Farwell’s Case, 142 
A. 862, 127 Me. 249. 

90. Vissaggio v. New York Consol. 
a Co., 176 N.Y.S. 109, 188 App.Div. 
49. 

91. Goree v. Atlantic Oil Produc- 
ing Co., 2 La.App. 558. 

92. Waddell v. Frost-Johnson 
Lumber Co., 2 La.App. 303. 


93. Brown v. York Water Co., 177 
N.W. 8338, 104 Neb. 516. 


94. Brown y. York Water Co., su- 
pra; Texas Employers’ Ins. Ass’n v. 
Ade ve (Tex.Civ.App.) 1 S.W.(2d) 
702. 


95. Brown v. York Water Co., 177 
N.W. 833, 104 Neb. 516. 


96. Roll v. Monarch Cement Co., 
164 P. 1078, 100 Kan. 616. 


97. State ex rel. Buttiger v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1030. 


98. Consumers’ Co. v. Ceislik, 121 
N.E. 832, 69 Ind.App. 333. 


99. Continental Inv. Co. v. Gar- 
cher, 264 P. 723, 83 Colo. 239. 


1. Blozina v. Castile Mining Co., 
178 N.W. 57, 210 Mich. 349; O’Boyle 
v. Harry Seitz & Sons, 160 A. 145, 105 
Pa.Super. 135. 

[a] Hearsay.—(1) The industrial 
accident board will not be reversed 
for admission of hearsay evidence, if 
there is any proper evidence to sup- 
port its finding. Blozina v. Castile 
Mining Co., 178 N.W. 57, 210 Mich. 
349. (2) Knowledge that a copy of 
the testimony at a coroner’s inquest 
filed and considered by the industrial 
accident commission would, although 
hearsay, be included in the return to 
a writ of review is imputable to in- 
Surer where it knew of the commis- 
sion’s desire for a copy of such tes- 
timony and assisted in procuring it 
so it is deemed to have waived objec- 
tion. Continental Casualty Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 234 P. 317, 195 Cal. 533. 


2. O’Boyle v. Harry Seitz & Sons, 
160 A. 145, 105 Pa.Super. 135. 


3. Orozco v. Central Coal & Coke 
Co., 249 P..604, 121 Kan. 690. 


4 Shumkas v. Philadelphia & 
Reading Coal & Iron Co., 101 Pa:Su- 


per. 401. < 
5. Globe Indemnity Co. v. Wheat, 
(Mo.App.) 60 S.W.(2d) 686. 


6. Di Giovanni’s Case, 151 N.E. 91, 
255 Mass. 241. 


7. Fredenburg v. Empire United 
R. Co., 154 N.Y.S. 351, 168 App.Div. 
yt Simi 154 N.Y.S. 351, 170 App.Div. 


8 See statutory provisions; and 


cases infra this note. 


{a] Grounds for annulment.—An- 
nulment of an award of the industrial 
accident commission is authorized 
only when the commission acts be- 
yond its powers or when the award is 
procured by fraud or is unreason- 
able, or fact findings do not support 
it. Ethel D. Co. v. Industrial Acci- 
dent Commission of California, (Cal. 
App.) 21 P.(2d) 601. 


[b] In Georgia, under the work- 
men’s compensation act providing 
against setting aside an award except 
as expressly allowed, the judge of 
the superior court on appeal has not 
the discretion to set aside decrees of 
the industrial commission which he 
exercises on motions for new trial 
in cases where the evidence author- 
izes a finding for either party. U. S. 
Fidelity & Guaranty Co. v. Hall, 129 
S.E. 305, 34 Ga.App. 307. 


9. See cases infra this section. 


10. Maryland Casualty Co. v. In- 
dustrial Accident Commission of Cal- 
ifornia, 267 P. 321, 91 Cal.App. 574. 


11. Southern Pac. Co. v. Industrial 
accident Commission, 170 P, 822, 177 
al. ‘ 


12. Poole’s Dependents vy. Sigmon, 
162 S.E. 198, 202 N.C. 172; Sterling 
Mining Co. v. Emberty, 12 P.(2d) 522, 
158 Okl. 54. 


13. Porter vy. Industrial Commis- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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based on improper evidence.t* An award may be 
vaeated where the parties so stipulate and their stip- 
ulation is supported by the record,!® or where there 
is a confession of error,!® or where, after having tak- 
en evidence, the board adds parties defendant and 
makes an award against them on the evidence pre- 
viously taken!” and the proceeding remanded.*® 
Where an award is made by a deputy commissioner 
and is modified by the board on appeal, if the award 
of the board is set aside the award by the deputy com- 
missioner remains in foree.1® Where the court sets 
aside an award without further direction, the defeat- 
ed party is entitled to a retrial of the issues before 
the commission.2° An award against an employer, 
ever whom the commission had never acquired juris- 
diction, will not be set aside or annulled upon appli- 
cation of insurer of another employer.?1_ Where the 
aet provides for arbitration by consent or order, and 
limits the questions before the arbitrator to the 
amount of compensation unless other issues are ex- 
pressly referred, on an employer’s consenting to arbi- 
trate without referring any questions the only issue 
is the amount of compensation so that on review the 
award cannot be cancelled although the court finds 
that the injury did not arise out of or in the course 
of the employment.?2 In the absence of statutory 
authority the industrial board cannot set aside find- 
ings of an arbitration board?* or referee.?4 Annul- 
ment of an award has the same effect as a reversal of 
a judgment.?® 


Annulment in part. On application for certiorari 
to annul an award which is void in part, and which 
part the opposing party stipulates may be annulled, 
the court will annul such part without formal issu- 
ance of any writ of review.?® Where it is necessary 
on appeal materially to reduce an award, a finding 
and approval of attorney’s fees should be vacated so 
that it may be adjusted in connection with the re- 
duced award.?7 


[§ 1309] f. Dismissal or Nonsuit. While it has 
been held that the court cannot, on review, dismiss 
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the proceeding for lack of evidence to support the 
findings of the commission, but should remand it for 
further hearing,?® where there is no evidence to sup- 
port the finding of a commission upon which it con- 
cluded it had jurisdiction the court, on appeal from 
the award, may dismiss the proceeding.?® Where 
a contest of an award has been transferred from one 
court to another the court from which it was trans- 
ferred cannot thereafter dismiss the contest.®° 
Where the parties to a review have stipulated for the 
return of the record to the commission for amend- 
ment, the cause is no longer before the reviewing 
court so that its order quashing the writ of certiorari 
and dismissing the suit is void.3+ 


Voluntary dismissal. An employer, having 
brought suit to set aside an award, and the em- 
ployee or claimant having filed a cross action, the 
employer cannot take voluntary dismissal or non- 
suit.°? 


[§ 1310] g. Remand—(1) In General. Whether 
a cause may be remanded on review depends in large 
measure on the provisions of the statutes** and the 
facts and circumstances of the particular case.°+ 
Where the act provides that on appeal the court may 
grant or refuse compensation, or increase or diminish 
an award, it has been held without jurisdiction to 
remand,*> and where it must affirm, reverse, or mod- 
ify the award it is without power to remand without 
reversal or modification.*® However, where the pow- 
er of a court on review of an award is limited to af- 
firming or setting it aside in toto, it has been held 
that the effect of an order setting aside an award is to 
remand it to the board or commission for new trial.3* 
The power to remand to the board or commission may 
be implied*® and it has been held that the cause may 
be remanded for new trial ‘where justice requires it 
even though the statute does not expressly authorize 
it.s® In the absence of anything in the statute giv- 
ing it such authority, the board or commission is with- 
out the power to remand on reviewing the award of 
an arbitrator*® or one of its members.*2 Where the 


sion, 186 N.E. 110, 352 Ill. 392; Tex- 22. Wilson & Co. v. Ward, 202 P. 
as Employers’ Ins. Ass’n v. Newton,| 862, 110 Kan. 177. 
(Tex.Commn.App.) 25 S.W.(2d) 608 23. Jones v. St. Joseph Iron 


[rev (Civ.App.) 15 S.W.(2d) 709}. 


[a] Compensation award based on 
conjecture inconsistent with the es- 
tablished facts is ‘‘not in accordance 
with law.’’ New Amsterdam Casu- 
alty Co. v. Hoage, 46 F.(2d) 837. 


14, Spencer v. Industrial Commis- 
sion, (Utah) 20 P.(2d) 618. 


15. Frates v. State Industrial 
Commission, (Okl.) 25 P.(2d) 300. 


16. Fields v. Mitchell, (Okl.) 26 
P.(2d) 918; Blackburn Const. Co. v. 
Kennedy, (Okl.) 24 P.(2d) 1011; 
George H. Greenan Co. v. Smith, 1 
P.(2d) 649, 150 Okl. 226. 


17, J. B. Barnes Drilling Co. v. 
Phillips, (Okl.) 26 P.(2d) 766, 


18. See infra § 1310. 
19. Beaudry v. Burroughs Adding 


Mach. Co., 214 N.W. 401, 239 Mich. 
410. 


20. American Smelting & Refining 
Co. v. Industrial Commission of Utah, 
10 P.(2d)..918, 179 Utah 302. 


21. Standard Accident Ins. Co. v. 
Industrial Accident Commission, ~11 
P.(2d) 401, 128 Cal. App: 443: 


: 


Works, 180 N.W. 374, 212 Mich, 174. 


24. Johnson v. State Workmen’s 
Insurance, 100 Pa.Super. 12. 


25. Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 279 
P. 612, 74 Utah 316. 


26. Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Pops sion, 266 P. 556, 90 Cal.App. 


27. Kansas City Structural Steel 
Co, v. Yarber, 5 P.(2d) 160, 153 Okl. 


28. Madden v. Black Mountain 
Corporation, 86 S.W.(2d) ‘848, 238 Ky. 

29. Aycock vy. Cooper, 163 S.E. 569, 
202 N.C. 500. ‘ 


30. Peeples v. Texas Indemnity 
Ins.”"Co., (Tex.Civ.App.) 22 S.W.(2d) 


15E! 
31.. Checker Taxi Co. v. Industrial 
Commineien, 174 N.E. 849, .343 Ill. 


Texas: Employers’ Ins. Ass’n 


32. 
CMILeAl yw: Romero, *¢TéEX.Civ.App.) 45 S.W. 


(2d) 338; Ocean Accident & Guaran- 
tee Corporation v. McCall, (Tex.Civ. 
App.) 25 S.W.(2d) 653. [rev on other 
er ennos (Comin ADP) 45 S.W.(2d) 

, mod on other grounds (Commn. 
App.) 46 S.W.(2d) 290]. : 


33. See statutory provisions. 
34. See cases infra this section. 


35. Willis v. Skelly Oil Co., 11 P. 
(2d) 980, 185 Kan. 548; Fougnie vy. 


‘Wilbert & Schreeb Coal Co., 286 P. 


396, 130 Kan. 410. 


36. Boone v. Department of Labor 
and Industries, (Wash.) 24 P.(2d) 454. 


37. King v. Alabam’s Freight Co., 
12 P.(2d) 294, 296, 40 Ariz. 363. 


38. Martin’s Case, 182 A. 520, 125 
Me. 221; Gauthier yv. Penobscot 
ceo MberCo.y Lise Aci "2 siaieo 

e. ; 


39. O’Boyle v. Parker-Young Co., 
112 A. 385, 95 Vt. 58. 


40. Garden City Foundry Co. v. 
Industrial Commission, 138 N.E. 122, 
307 Ill. 76; Harris v. Castile Mining 
Co., 198 N.W. 855, 222 Mich. 709; Fritz 


v. Rudy Furnace Co., 188 N.W. -528, 
218 Mich, 324. 


_ 41. Home Ace -Ins ss Cos-ve—Wil= 
liams, 126 S.E: 868, 33 Ga.App. 540. 
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act requires the court to remit for further hearing on 
sustaining appellant’s exception to the award, it is 
Where the acts permit 
such procedure, the court in a proper case may re- 
mand the cause to the commission for a further hear- 


erroneous to fail to do: so.*? 


' 42. Caruso v. 
Pa.Super. 238. 


43. Cal.—Pacific Coast Casualty 
Go! v. Pillsbury, 153 P:° 24, 171" Cal: 
319; Englebretson v. Industrial Acci- 
dept Commission, 151 P. 421, 170 Cal. 


Commonwealth, 99 


Mass.—Johnson’s Case, 136 N.E. 
563, 242 Mass. 489; In re Fierro’s 
Case, 111 N.E. 957, 223 Mass. 378; 
eee McLean, 111 N.E. 783, 223 Mass. 
342. 


Mich.—Carpenter v. Detroit Forg- 
ing Co., 157 N.W. 874, 191 Mich. 45; 
Finn v. Detroit, etc., City Re iCo; 155 
iy W215 1:90 Mich. MP2 L.R.A.1916C 
1 


N.Y.—Doris v. James Butler, Inc., 
192 N.Y.S. 515, 199 App.Div. 116; 
Dearborn vy. Peugeot Auto Import 
Co., 155 N.Y.S. 769, 170 App.Div. 93. 


Okl.—Hazelton Coal Co. v. Baker, 


IAN os), dae Oklw0Gs. “Mlynny ‘Vv. 
Ponca City Milling Co., 177 P. 366, 
T1. Oki. 281, 


Pa.—Gima v. Hudson Coal Co., 161 
A. 903, 106 Pa.Super. 288 [aff 165 A. 
850, 310 Pa. 480, foll Shott v. Hud- 
son Coal Co., 165 A. 8538, 310 Pa. 488]; 
Barsby v. Merck & Co., 14 Pa.Dist.& 
Co. 277; Hulitt v. Baldwin Locomo- 
tive Works,’ 10 Pa.Dist.&Co. 283; 
Whychulis v. Philadelphia & Reading 
Comin eetron Co; 8 Pa Dist. Coe Ts; 
Hennessey v. United Stove Repair 
Co., 68 Pa.Super. 553. 


44. Cal.—Clapp’s Parking Station 
v. Industrial Accident Commission of 
California, 197 P. 369, 51 Cal.App. 624. 


Conn.—Callahan v. William Scholl- 
horn Co., 137 A. 642, 106 Conn. 211. 


Del.—Laskowski v. Jessup & Moore 
Paper Co., 108 A. 281, 30 Del. 492. 


Tll.—Madison Coal Corporation v. 
Industrial Commission, 150 N.E. 724, 


320 Ill. 65; Peabody Coal Co. v. In- 
dustrial Commission, 124 N.E. 603, 
289 Ill. 330. 


Ky.—Broadway & Fourth Ave. Re- 
alty Co. v. Metcaife, 20 S.W.(2d) 988, 
230 Ky. 800. 


La.—Bearman y. Fuller Const. Co., 
(App.) 148 So. 720; Dixon v. Eula 
Lumber Co., 6 La.App. 206; Ward v. 
Standard Lumber Co., 3 La.App. 187; 
Goree v. Atlantic Oil Producing Co., 
2 La.App. 558; Ellis v. Oil Fields 
Gas Co., 2 La.App. 479; Hays v. Cad- 
aS Soto Cotton Oil Co., 1 La.App. 
689. 


Mo.—Johnson y. Reed, 32 S.W.(2d) 
107, 224 Mo.App. 1120. 


N.Y.—Vincent v. Taylor Bros., 
NoYes. 287; 180 App: Div. 818. 


Okl1.—Comar Oil Co. v. Allen, 19 P. 
(2d) 365, 162 Okl. 103; Illinois Oil 
Co. v. Grandstaff, 246 P. 832, 118 Okl. 
101, 


Pa.—Kocher vy. Kocher’s Estate, 150 
A. 468, 300 Pa. 206. 


W.Va.—tTrent v. State Compensa- 
tion Com’r, 167 S.E. 623; Hager v. 
State Compensation Com’r, 167 S.E. 
596; Alexander v. State Compensa- 
tion Com’r, 167 S.B. 589; Stricklin v. 
State Compensation Com’r, 166 S.E. 
364, 112 W.Va. 661; Bowling v. State 
Compensation Com’ r, 166 S.E. 9, 112) 
W.Va. 604; Pripich v. State Compen- 
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sation Com’r, 166 S.E. 4, 112 W.Va. 
540; Holland vy. State Compensation 
Com’r, 165 S.E. 675, 112 W.Va. 507; 
Bailey v. State Compensation Com’r, 
154 S.E. 764, 109 W.Va. 324; Machala 
v. State Compensation Com’r, 151 S. 
E. 3138, 108 W.Va. 391; Foughty v. 
Ott, 92 S.E. 143, 80 W.Va. 88. 


[a] Rule applied.—The cause may 
be remanded for the taking of fur- 
ther testimony or evidence as to: 
(1) Amount of proper award. Valier 
Coal Co. v. Industrial Commission, 
149, N.E. 805, 319 Ill. 99; Pardeick v. 
Iron City Engineering Co., 190 N.W. 
719, 220 Mich.! 653. (2) Average 
wage. Campbell v. Cummer-Diggins 
Co., 171 N.W. 395, 205 Mich. 430. (3) 
Cause of injury or loss. Sutton v. 
New Orleans Public Service, 130 So. 
859, 14 La.App. 684; Wyatt v. Fin- 
ley, 119 So. 469, 9 La.App. 159 [rev 
on other grounds 118 So. 874, 167 La. 
161]; oman one v. Edwards, 6 La. 
App. REE gnolia. Petroleum Co. v. 
Russell, i Bea} 900, 163 Okl. 62. 
(4) Cakban connection between can- 
cer and accidental fall in the course 
of employment. Hertz v. Watab Pa- 
per Co., 230 N.W. 481, 180 Minn. 177. 
(5) Dependency. Sperry Flour Co. 
v. Industrial Accident Commission, 
260 P. 565, 86 Cal.App. 206; Industrial 
Commission v. Fanganiello, 209 P. 
803, 72 Colo. 140; Marian Mining Co. 
v. Bowling, 40 S.W.(2d) 870, 239 Ky. 


724; Melcroft. Coal Co. v. Hicks, 5 
S.W.(2d) 1049, 224 Ky. 173; Little v. 
Crow-Edwards Lumber Co., 7 La. 


App. 304;  House’s Case, 120 A. 183, 
122 Me. 566. (6) Existence of alleg- 
ed beneficiaries. National Zine Co. 
v. Industrial Commission, 127 N.E. 
135, 292 Ill: 598. (%) Extent of dis- 
ability. Latham-Lincoln Mining Co. 
v. Industrial “Commission, 138 N.E. 
126, 306 Ill. 588; Plunkett v. Simms 
Oil Co., 5 La.App. 19; Maleby v. Gulf 
Refining Co. of Louisiana, 1 La.App. 
68; Wilson & Co. of Oklahoma v. 
Moore, 12 P.(2d) 6938, 158 Okl. 140; 
Makins Sand & Gravel Co. v. Hill, 3 P. 
(2d) 432, 151 Okl. 214. (8) Loss of 
earning capacity. Bourgeois v. Un- 
ion Bridge & Construction Co., 90 So. 
17, 149 La. 669; Powell v. Spencer 
Bros., 5 La.App. 218; McMullen v. 
Louisiana Central Lumber Co., 2 La. 
App. 773. (9) Whether deceased was 
killed while going to work by the cus- 
tomary route. Schweiss v. Industrial 
Commission, 126 N.E. 566, 292 Ill. 90. 


[b] Effect of remand for addition- 
al testimony.—A court order, remand- 
ing a compensation case back to the 
industrial commission to take addi- 
tional testimony was equivalent to 
setting aside the commission’s award. 
Valier Coal Co. v. Industrial Com- 


‘mission, 171 N.E. 627, 339 Ill. 458. 


{c] Examination of affilants.— 
Where the compensation commis- 
sioner based his finding: that claim- 
ant was not a dependent widow on 
ex parte affidavits, the cause is prop- 
erly remanded for cross-examina- 
tion of affiants. Mourne vy. State 
poipensation Com’r, (W.Va.) 168 S. 
F 


[d] Cause must be remitted where 
the compensation board’s finding is 
reversed for insufficiency of evidence. 
Shuler v. Midvalley Coal Co., 146 A. 
146, 296 Pa. 503; Vorbnoff v. Mesta 
Mach. Co., 133 A. 256, 286 Pa. 199. 


‘Kovacs v. 
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ing,*® to take additional testimony or evidence,** be- 
cause of application of an erroneous rule of law to 
the evidence,*® for newly discovered evidence,*® for 
a proper finding of facts by the board or com- 
mission,*? to correct a finding contrary to the evi- 


45. Klika v. Independent School 
Dist. No. 79, 202 N.W. 30, 161 Minn. 
461; Hogan vy. Twin City Amusement 
area Estate, 193 N.W. 122, 155 Minn. 


46. Sorenson v, La Pompadour, 
Inec., 246 N.W. 114, 187 Minn. 665. 


47. Colo.—Ellerman v. Industrial 
Commission of Colorado, 213 P. 120, 
73. Colo. 20. 


Conn.—Taylor ve St. Paul’s Univer- 
salist Church, 145 A. 887, 109 Conn. 
178; McCulloch ¥ Pittsburgh Plate . 
Glass Co., 140 A..J14, 107 Conn. 164; 
Manning, Maxwell & 
Moore, 137 A. 761, 106 Conn. 250; Cor- 
mican v. McMahon, 128 A. 709, 102 
Conn. 234. 


Ky.— Yeager v. Mengel Co., 46 S.W. 
(2d) 1076, 242 Ky. 543; Broughton’s 
Adm’r v. Congleton Lumber Co., 31 
S.W.(2d) 903, 235 Ky. 534. 


La.—Grigsby v. Texas Co., 120 So. 
777, 10 La.App. 208. 


Mass.—Hallett’s Case, 119 N.E. 673, 
230 Mass. 326. 


Minn.—O’Rourke v. Percy Vittum 
Co., 207 N.W. 636, 166 Minn. 251. 


N.J.—Dunnewald v. Henry Steers, 
Inc., 99 A. 345, 89 N.J.Law 601 [aff 
89 A. 1007, 85 N.J.Law. 449]. 


N.Y.—Skouitchi v. Chie Cloak, etc., 
Co., 130 N.E. 299, 230 N.Y. 296; Alpert 
v. J. C. & W. E. Powers, 119 N.E. 229, 
223 N.Y. 97; Hammonds v. Rock Plas- 
ter Corporation, 1928 N.Y.S. 552, 199 
App.Div. 117; Stimal v. Jewett & 
Co., 190 N.Y.S. 889, 198 App.Div. 427. 


Okl.—Dover Oil Co. v. Bellmyer, 
20 P.(2d) 556, 163 Okl. 51; Magnolia 
Petroleum Co. v. Walls, 13 P.(2d) 147, 
158 Okl. 199; Lee Drilling Co. v. 
Ralph, 9 P.(2d) 954, 156 Okl. 140; 
Pioneer Gas Utilities Co. v. Howard, 
tT P.(2d), 4385, 154. Okl92395 > Clark=y; 


.Highway Commission of Oklahoma, 


293 _P. 260, 146 Okl. 38. 


_Or.—Miller v. State Industrial Ac- 
cicent Commission, 165 P. 576, 84 Or. 


Pa.—Vorbnoff v. Mesta Mach. Co., 
133 A. 256, 286 Pa. 199; Anderson v. 
Baxter, 132A. 358, 285 Pa. 443; Reil- 
ly v. Erie R. Co.,, LOTCGALET3 6.12645 Pa, 
329;, Pastelak v. Glen Alden Coal Co., 
164 A. 846, 108 Pa.Super. 89; Foresi 
v. Hudson Coal Co., 161 A. 910, 106 Pa. 
Super. 307; Tarver v. Pierpoint Motor 
Co., 161 A. 875, 106 Pa.Super. 189; 
Johnson y. State Workmen’s Insur- 
ance, 100 Pa.Super. 12; Allen y. Bill’s 
Tire Shop, 95 Pa.Super. 162. 


Tex.—Kelly v. Consolidated Under- 
writers, (Civ.App.) 300 S.W. 981 [aff 
(Commn.App.) 15 S.W.(2d) 229]. 


Utah.—Stanley v. Industrial Com- 
mission, 8 P.(2d) 770, 79 Utah 228. 


Wash.—Johnston vy. Department of 
Labor and Industries, 2 P.(2d) 67, 163 
Wash. 549. 


W.Va.—Gillam v,; State Compensa- 
tion Com’r, 169 S.Et 397; Cole v. State 
Compensation Com’r, 169 S.E. 165. 


Wis.—Sheboygan Airways v. In- 
dustrial Commission, 245 N.W. 178, 
209 Wis. 352; Frank Martin-Laskin 
Co. v. Industrial Commission, 193 N. 
W. 70, 180 Wis. 334; Karges v. Indus- 
trial Commission of Wisconsin, 162 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dence,*® to make findings consistent,*® for incorpora- 
tion of evidence into the record,°° to correct an award 
made against an insurer who was not lable,®! to allow 
amendment of the petition,®? to amend the answer 
and prove a defense not proved in the first instance,°® 
to determine the proper amount of compensation 
where an award has been improperly made for both 
the injury and also for a disability not shown to arise 
from the injury,°* or where the record is incomplete, 
but both parties are asking for modification.®®> On 
confession of error, the award may be vacated and 
remanded for a new award.°® Where claimant has 
been denied compensation on the ground that he is 
not entitled to participate in a state fund, and on 
appeal it appears that he has a right to participate, 
the cause must be remanded for determination of the 
amount of compensation.®* On appeal from a dis- 
missal of a claim for compensation for lack of ju- 
risdiction the court must, on reversal, remand for 
rehearing on the merits of the claim and cannot it- 
self make an award.®® Where there is no evidence 
before the reviewing court and it appears that the 
judgment below was entered inadvertently, the court 
will remand instead of rendering judgment.®° 
Where in proceedings under the statute the parties 
are entitled to a complete and final disposition of 
the cause, failure to determine the nature and extent 
of the disability, if any, necessitates remanding the 
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cause.2° Where a claim was not made in time, and 
no excuse was pleaded, but the evidence showed inca- 
pacity which would excuse, the cause should be re- 
manded rather than dismissed.*t Where, however, 
the insufficiency of the excuse offered by claimant is 
shown by his own testimony the cause will not be 
remanded.*2 Upon a proper showing that a tran- 
seript from the industrial commission, essential to 
final determination by the reviewing court, cannot, 
through no fault of the parties, be secured, the cause 
will be remanded for new trial.°* Where the evi- 
dence is sufficient the cause will not be remanded for 
further evidence,®* nor will it be remanded for fur- 
ther findings where the finding, although insufficient, 
is right under the evidence®® or the evidence can be 
regarded as a finding of fact.°* The cause need not 
be remanded for a purely technical reason.$? 
Where no relevant evidence has been produced to sus- 
tain the findings of the board, it is not necessary, 
on reversing the award, to remand the cause,*® but it 
has been held that where the evidence relied on for 
proof of a material matter lacks legal competency, on 
reversal of the decision the cause must be remanded 
for further hearing.®® Remand for further findings 
is unnecessary where the reversal is on a question of 
law.*® Where a judgment for plaintiff is erroneous 
for failure to prove a material matter he is not en- 
titled to a remand so as to provide him with further 


N.W. 482, 166 Wis. 69; William Rahr 
Sons Co. v. Industrial Commission of 
Wisconsin, 163 N.W. 169, 166 Wis. 28. 


[a] Tllustrations.—(1) Failure of 
the industrial commission to state its 
findings does not necessarily require 
rehearing de novo, and the reviewing 
court may recommit the case for a 
statement of findings on the evidence 
already heard. Southeastern Express 
Co. v. Edmondson, 119 S.E.. 39, 30 
Ga.App. 697. (2) Where a claimant 
was erroneously forced to elect be- 
tween different accidental injuries al- 
legedly resulting in total and perma- 
nent disability, and the judgment for 
the employer as to accidental injury 
elected was sustained by the evi- 
dence, although the facts will be al- 
lowed to remain as adjudicated, the 
judgment will be reversed and re- 
manded to determine whether dis- 
ability resulted from either or both 
of other two injuries. Burton v. 
Miller Bros. Co., (Tenn.) 64 S.W.(2d) 
195. 


[b] No findings by court.—The 
court may remit the record to the 
workmen’s compensation board for 
more specific findings of fact, but 
cannot make findings of its own. 
Todd vy. State Workmen’s Ins. Fund, 
144 A. 819, 295 Pa. 14. 


48. Seifert v. Heil Packing Co., 
(Mo.App.) 52 S.W.(2d) 579. 
49. Magnolia Petroleum Co. v 


Phillips, 19 P.(2d) 576, 162 Okl. 149; 
Sinclair Oil & Gas Co. v. Campbell, 
8 P.(2d) 1102, 155 Okl. 280; Kocher v. 
eat Estate, 150 A. 468, 300 Pa. 


50. Juunsford v. Texas Co., 268 P. 
200, 181 Okl. 185. 


51. Witchekowski v. Falls Co., 136 
AY 565,°105 Conn, 737. 


52. Stearns v. Love Drilling Co., 
5 La.App. 174; Foster’s Case, 121 A. 
89,.123 Me. 27; Collins’ Case, 121 A. 
554, 123 Me. 74. 


{a] Remand for amendment un- 


, 


* 


necessary.—Where a proceeding be- 
fore the chairman of the industrial 
accident commission for compensa- 
tion based on an alleged injury to 
hip of petitioner’s deceased husband 
was fully heard on evidence as to 
such injury, and also an abrasion on 
the lower leg and as to the relation 
of each injury to the infection result- 
ing in death, and no surprise or dis- 
advantage to appealing respondents 
was claimed by reason of testimony 
pertaining to the injury to the lower 
leg, the petition on appeal will be 
considered as having been amended 
so as to obviate a remanding of the 
case for an amendment to the petition 
and for a rehearing. Martin’s Case, 
130 A. 857, 125 Me. 49. 


53. In re Bones, 280 P. 228, 48 
Idaho 85. 


54. Strout’s Case, 140 A. 877, 126 
Me. 579. 


55. Horn vy. Louisiana Highway 
Commission, 135 So. 711, 17 La.App. 
238. 


56. Anderson-Pritchard Oil Corpo- 
ration v. Benefield, 22 P.(2d) 912, 164 
Okl. 53; Oklahoma Pipe Line Co, v. 
Harvey, 22 P.(2d) 375, 164 Okl. 27; 
Hicks-Hollis Rig Bldg. Co. vy. Locke, 
12) P.(2d) 195, 158° Okl. 8. 


57. Light v. North Dakota Work- 
men’s Compensation Bureau, 222 N. 
W. 952, 57 N.D. 487. 


58. Jayson v. Pennsylvania R. Co., 
127 A. 169, 101 N.J.Law 159. 


[a] Provision for determination 
on merits by it does not prohibit the 
court of common pleas from sending 
back to the workmen’s compensation 
bureau a case for rehearing upon its 
merits, where the hearing before the 
bureau was upon a_ jurisdictional 
question. Jayson v. Pennsylvania R. 
Co., 127 A..169, 101 N.J.Liaw 159. 


59. Ex parte U. S. Cast Iron Pipe 
SPooenmanas ys Co.) 999 'So./ 912)1211 “Ala. 


60. G. A. Steinheimer Co. vy. Pod- 


kovich, 241 N.W. 287, 122 Neb. 710. 


61. Georgia Casualty Co. v. Ward, 
(Tex.Civ. App.) 221 S.W.° 298 [mod 
(Civ.App.) 220 S.W. 380]. 


62. Petroleum Casualty Co. v. Ful- 
ton, (Tex.Civ.App.) 63 S.W.(2d) 1068. 


63. Harry Tidd Const. Co. v. 
Meade, 9 P.(2d) 919, 156 Okl. 144; 
Buckner vy. Dillard, 5 P.(2d) 360, 153 
Okl. 145. 


64. U.S. Fidelity & Guaranty Co. 
v. Griffin, 157 S.E. 890, 43 Ga.App. 
151; James v. Spence & Goldstein, 3 
La.App. 1138. 


_65. Picardi v. Industrial Commis- 
ae of Colorado, 199 P. 420, 70 Colo. 


66. Winteroth v. Industrial Com- 
mission of Colorado, (Colo.) 22 P.(2d) 
865; Industrial Commission vy. Big 
Six Coal Co., 211 P. 361, 72 Colo. 377; 
Hoosier Veneer Co. v. Stewart, 129 
N.E. 246, 76 Ind.App. 1; Bricker v. 
Gille Mfg. Co., 35 S.W.(2d) 662, 225 
Mo.App. 989. 


6% Suggs v. Ternstedt Mfg. Co.,. 
206 N.W. 490, 232 Mich. 599. 


[a] fIllustrations.—Where, in a 
compensation proceeding, the depart- 
ment of labor and industry, having 
the power to extend the time for filing 
a claim for review, disposed of the 
case on its merits, the court on cer- 
tiorari would not send the case back 
to be again reviewed, although the 
claim may not have been filed with- 
in the time provided by the act. 
Suggs v. Ternstedt Mfg. Co., 206 N. 
W. 490, 232 Mich. 599. 


68. Vorbnoff v. Mesta Mach. Co., 
133 A. 256, 286 Pa. 199. 


69. Kocher v. Kocher Estate, 150 
A. 468, 300 Pa. 206; Mauchline v. State 
Ins. Fund, 124 A. 168, 279 Pa. 524; 
Kuca v. Lehigh Valley Coal Co., 110 
A. (31, 268 Pa. 163: 


70. Anderson v. Baxter, 132 A. 358, 
285 Pa. 443; Berlin v. Crawford, 86 
Pa.Super. 283. 
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opportunity to produce proof.7!_ Where an improper 
provision for interest is separable from an award, 
it may be annulled without remand, and the award 
otherwise affirmed.?? An act providing for review 
after the lapse of a year on the ground of change in 
the employee’s condition does not authorize a re- 
mand for the purpose of obtaining proof of change 
since the trial.7?_ Under a provision for modification 
of a compensation judgment or for review at any 
time afterione year, a compensation case will not be 
remanded for the taking of testimony as to an alleged 
increase in plaintiff’s wage-earning capacity since the 
trial, where the year has almost expired, as this 
would deprive judgments of all stability or value.74 
Where the rights of the parties are unaffected by 
the failure of a commissioner to make another a par- 
ty to the proceeding, the cause need not be remand- 
ed.?> Where findings of a referee are too meager, 
and the commission, while it should not have done so 
in the particular case, made additional findings, the 
correctness of which is conceded, the court need not 
remand the cause.7° Where there is evidence to sup- 
port the findings of the board, and additional evi- 
dence on appeal strengthens the board’s decision, the 
case should not be remanded for further hearing.77 
Where an award is reversed and remanded, the cause 
stands as if the award had not been made.78 


Mistrial. Where an award is invalid because the 
commission disregarded a fundamental requisite of 
law the award cannot be reviewed,’® but under a 
statute giving the appellate court original jurisdic- 
tion it may on review declare a mistrial and remand 
the cause to the commission.®° 


Motions to remand must be presented to the prop- 
er court having the power to remand,®1 and a motion 
to recommit with direction to enter an award should 
be in writing.** Where a suit for compensation was 
dismissed because brought too late, a motion to re- 
mand because a prior suit was instituted, interrupt- 
ing the operation of the statute, will not be granted 
where no showing is made in support of the aver- 
ment in the motion and there is nothing in the ree- 


71. Odrowski v. Swift & Co., 162 
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fe 


246 P. 832, 118 Okl. 101. 


‘tion.§7 


[§§ 1310-1311 


ord to support such action by the court.8? 


Notice. Where the appellate court remands for 
further hearing, failure to give the employer notice 
of such disposition is immaterial where he appears 
at the hearing under the order and introduces evi- 
dence, ®* 


[§ 1311] (2) Instructions on Remand. Where, 
on review, the court remands the cause to the board 
or commission for further proceedings, it has been 
held essential that propersinstructions be given the 
board or commission,®® but, in the absence of any 
statutory requirement the mandate must be regulated 
by the facts and circumstances of the particular 
case.*° A judgment recommitting*the case and re- 
citing the reasons for the judgment has been held 
to indicate sufficiently the matters for determina- 
The court may, when it remands a cause to 
the board for further proceedings, state the questions 
requiring a further hearing*® and give such other in- 
structions as may be proper,®® such as ordering the 
commission to proceed in accordance with the court’s 
findings,®° or, where the evidence is undisputed, spe- 
cifically directing the findings to be made,®! or di- 
recting reopening, where refusal to reopen is fraud- 
ulent or an abuse of discretion,®? or directing that 
proper notice be given of the review by the board or 
commission.®** Failure to file a statement of the 
findings as required by the act warrants a remand to 
the board with instructions to make the award in 
strict compliance with the act.°4 The board should 
not be ordered to consider a matter which it has al- 
ready properly considered.®® Where an appeal from 
a referee’s order suspending payments of compensa- 
tion until claimant submitted to medical examination 
was void on remand, the order should provide that 
payments should continue until the employer peti- 
tions the board for an order directing claimant to 
submit to such examination.®* It has been held that 
the court may not direct the commission to award 
compensation.®* The court may, on remand, on re- 
versing an order of the board or commission, order 
payment of compensation subsequént to the date of 


90. Santos v. Publix Theatre Cor- 


P. 268, 99 Kan. 163, 631. 


80. Illinois Oil Co. v. Grandstaff, 
72. United Dredging, Co. v. Indus-| Supra. ‘ 
trial Accident Commission, 267 P. 763, 81. Johnson’s Case, 136 N.E. 563, 


92 Cal.App. 110. 


73. Lasyone v. Grant Timber..& 
Manufacturing Co. of Louisiana, 2 La. 
App. 622. 


“74 Daniels v. Shreveport Produc- 
tion & Refining Corporation, 92° So. 
341, 151.La. 800. But see Black _v. 
Louisiana Central Lumber Co., 109 
So. 538, 161 La. 889 [am 2 La.App. 
798]. i 

75. Houston Ship Chanel Steve- 
doring Co. v.. Sheppéard, 57 F.(2d) 
2593 is 


76. Gurski vy. Susquehanna Coal 
Co., 104 A. 801, 262 Pa, 1. 


77. WRadonich y. Anaconda Copper 
Mining Co., 8 P.(2d) 658,. 91 Mont. 
437. ‘ 


« 


78. Western Shade Cloth Co. v. In- |! 


dustrial. Commission, 
825 Ill. 570. 


79. Illinois Oil Co. y. Grandstaff, 


156 N.E. 796, 


For later cases, developments and ‘changes in the law see Annotations, 


242 Mass. 489. 


82. Blanton y. Wheeler & Howes 


'Co., 99 A. 494, 91 Conn. 226, Ann.Cas. 


1918B 747. 

83. Boykins v. Hartford Accident 
Sr noSrani Ly. Co., (La.App.) 149 So. 
889. 


84. Belleville Brick & Tile Co. v. 
Industrial Commission, 137 N.E. 401, 
305° Il. 577. 


85. Austin Bros. Bridge Co. vy. 
Wilinainers 120 S.E. 345, 31 Ga.App. 

86. Inland Steel Co. v. Lambert, 
118 N.E. 162, 66 Ind.App. 246. 

87. Maryland Casualty Co. v. Bart- 


J lett, 142°S.H.-189, 37'Ga.App. 777. 


88. Porter v. Industrial Commis- 
sion, 186 N.E. 110, 352 Ill. 392. 


, 89. Porter v. Industrial Commis- 
‘sion, supra. 


poration, 142 A. 745, 108 Conn. 159; 
Bryant v. Department of Labor and 
Industries, (Wash.) 22 P.(2d) 667. 


91. Brooks v. A. A. Davis & Co., 254 
P. 66, 124 Okl. 140. 


92. Industrial Commission of Colo- 
nae v. Lockard, 9 P.(2d) 286, 90 Colo. 
93. Industrial Commission of Colo- 
rado v. Nissen’s Estate, 267 P. 791, 84 


Colo. 19 (court should not direct 
award). 


94. Howard v. Monahan, 
220 [on reh vacating judgm 31 F.(2a) 
480]; Yeager v. Mengel Co., 46 S.W. 
(2d) 1076, 242 Ky. 543; Hardy Burl- 
ingham Mining Co. y. Hurt, 38 S.w. 
(2d) 460, 238 Ky. 589. 


95. Lopes’ Case, 179 N.E. 343, 277 
Mass. 581; Sciola’st Case, 128 'N.E. 
666, 236 Mass. 407; Stanley v. Indus- 
trial Commission, 8 P.(2d) 770, -%9 
Utah 228. 


96. Gabersek y. Hillman Coal & 
Coke Co., 162 A. 508, 107 Pa.Super. 1. 


97. Russell v. Ely & Walker Dry 
Goods Co., (Mo.) 60 S.W.(2d) 44; 


33 F.(2da) 


same title and section number, 
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the order appealed from.°* Where the evidence did 
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comes final.# 


not require a finding by the board that the accident 


arose out of and in the course of the employment, a 
remand with ‘instruction to enter an award is im- 
Where the court remands with directions 
to ascertain the amount of compensation to which 
elaimant is entitled, such order is final.? 
commission has failed properly to apply the law to 
the faets found, the reviewing court should do so, 
remanding the case with directions for the entry of 
The court cannot remand and 
at the same time by its order remanding to the com- 
mission and requiring it to certify the record with its 
findings back to the court retain jurisdiction over 
Where the court on review remands the 
proceeding to the commission for further proceedings 
and findings in aceord with its decision, and a pe- 
tition to a higher court for transfer of the cause to it 
is refused, the decision of the court on review be- 


proper.®® 


a proper judgment.? 


the eause.® 


Schulz v. Great Atiantic & Pacific Tea 
Co., (Mo.) 56 S.W.(2d) 126. 


98. West v. State Industrial Acci- 
dent Commission, 237 P. 980, 115 Or. 
404. 


99. U. S. Casualty Co. v. Henson, 
158 S.E. 614, 438 Ga.App. 198. 


1. Porter v. Industrial Commis- 
sion, 186 N.E. 110, 352 Il). 392. 


2. Employers’ Mut. Liability Ins. 
Co. v. McCormick, 217 N.W. 738, 195 
Wis. 410. 


3. Kudla v. Industrial Commis- 
sion, 168 N.E. 298, 336 Ill. 279; West- 
ern Shade Cloth Co. v. Industrial Com- 
mission, 156 N.E. 796, 325 Ill. 570. 


4 Nielsen v. Industrial Accident 
Commission, (Cal.App.) 21 P.(2d) 445. 


5 Ga.—American Mut. Liability 
Ins. Co. v. Brock, 135 S.E. 103, 35 Ga. 
App. 772 [rev on other grounds 142 
S.E. 101, 165 Ga. 771, vac 142 S.E. 760, 
38 Ga.App. 145]. 


Idaho.—Cooper Vv. Independent 
Transfer & Storage Co. 19 P.(2d) 
1057, 52 Idaho 747; Ybaibarriaga v. 
Farmer, 228 P. 227, 39 Idaho 361; 
Johnston v. A. C. White Lumber Co., 
217 P. 979, 37 Idaho 617: 


Ky.—Broadway & Fourth Ave. Real- 
ty Co. v. Metcalfe, 20 S.W.(2d) 988, 
230 Ky. 800; Black Mountain Corpora- 
tion v. Humphrey, 277 S.W. 833, 211 
Ky. 533. 


Neb.— Wingate v. Evans Model 
Laundry, 244 N.W. 635, 123 Neb. 844; 
Schlesselman y. Travelers’ Ins. Co., 
195 N.W. 466, 111 Neb. 65; United 
States Fidelity & Guaranty Co. v. 
Wickline, 173 N.W. 689, 103 Neb. 681. 


Ohio.—State v. Clark, 147 N.E. 33, 
112 Ohio St. 263. 


Pa.—Lacey v. Washburn & Williams 
Co., 160 A. 455, 105 Pa.Super. 43 [rev 
on other grounds, 164 A. 724, 309 Pa. 
574). 


Tenn.—Sledge v. Hunt, 12 S.W.(2d) 
529, 157 Tenn. 606. 


Tex.—Texas Indemnity Ins. Co. v. 
White, (Civ.App.) 37 S.W.(2d) 277. 


[a] On determining that claimant 
is entitled to compensation, the court 
may make an award and enter judg- 
ment directing the board to carry it 


out. Louisville Gas & Electric Co. v. 
Dunean, 31 S.W.(2d) 915, 235 Ky. 
613. 

[b] Illustrations. — (1) Where 


compensation was awarded deceased’s 
adopted daughter and a woman claim- 
ing as his widow, a final judgment of 
the circuit court awarding the entire 


Where the 


amount to the adopted daughter on 
finding that the woman was not de- 
ceased’s widow is proper. Black Moun- 
tain Corporation v. Humphrey, 277 Ss. 
W.. 833, 211 Ky. 5338. (2) Where a certi- 
fied copy of an order of the workmen’s 
compensation commissioner denying 
an award was filed with the court in 
accordance with Workmen’s Compen- 
sation Act § 34, the court, having 
found that the commissioner had ju- 
risdiction and erroneously decided 
that no compensation was due, could 


award the proper compensation. Grif- 
fith v. Cole Bros., 165 N.W. 577, 183 
Iowa 415, L.R.A. 1918F 923. (3) 


Where an appeal is taken from an 
award of the compensation commis- 
sioner under the Employers’ Liabil- 
ity Act, the district court on a proper 
application should allow such addi- 
tional compensation and “waiting 
time” as the evidence shows the em- 
ployee entitled to by reason of con- 
tinuing disability subsequent to the 
commissioner’s award. United States: 
Fidelity & Guaranty Co. v.. Wickline, 
173 N.W. 689, 103 Neb. 681. (4) Ina 
suit by an.insurer to set aside a 
compensation award in favor of a di- 
vorced mother and father on account 
of their son’s death, on the mother’s 
claim in behalf of both, the court had 
jurisdiction to grant the father’s pray-. 
er for judgment for the amount of the 
award. Texas Employers’ Ins. Ass’n 
v. Williams, (Tex.Civ.App.) 57° S:W. 
(2d) 218. (5) On appeal.from an or-, 
der of the industrial board*approving 
settlement, where, on appeal, a dis- 
puted question whether settlement: 
should be approved was not submitted 
to the jury and no request made for 
submission the approval or disapprov- 
al passed out of the case and the-court 
properly awarded compensation. 
Traders’ & General Ins. Co. v. Bailey, 
(Tex.Civ.App.) 62 S.W.(2d) 696. (6), 
Where the court of common pleas dis- 
misses an appeal from an award of. 
the workmen’s compensation board, 
it should enter judgment for the total 
amount stated by the award or order 
to be payable, whether then due and 
accrued or payable in future install- 
ments, in accordance with Act June 2, 
1915, § 427 (P. L. p 736), as amended: 
by Act June 26, 1919 § 6 (BP. L. p 666; 
Pa., St. [1920] § 22057). | Miller v.: 
Pittsburgh Coal Co., 77 Pa.Super. 51. 


[ec] Decision on appeal, affirming 
award, constitutes a judgment en-' 
forceable. by execution. Lenon. v.! 
Standard Oil Co., 5 P.(2d) 853, 134 
Kan, 289. 


{d] Final judgment bar to new ac- 
tion.— Where the department consid- 
ered aggravation of injuries in clos- 
ing the claim and'the claim for ag- 
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[§ 1312] h. Judgment or Decree—(1) In General. 
In some jurisdictions the reviewing courts may, on 
appeal from decisions of the board or commission, 
render final judgment® and issue execution.® In other 
jurisdictions the reviewing court may, where it does 
not modify, reverse, remand, or set aside a decision 
of the board or commission, render judgment in ac- 
cordance with it,’ but on reversal, modification, or 
setting aside of the decision it must remand, having 
no power in such a case to enter a judgment.* 
Where the compensation act requires, as a prerequi- 
site to the issuance of a writ of certiorari, a bond 
by the employer conditioned on payment of the 
award and costs, the reviewing court cannot enter 
a moncy judgment and order execution to issue there- 
on,’ but may only confirm or set aside the award and 
enter a decision justified by law, or remand for fur- 


gravation was denied by a superior 
court order, not appealed from, dis- 
missing appeal from the department’s 
order denying the claim, such order 
was final and bars the filing of a new 
action to recover. Cloquet v. Depart- 
ment of Labor and Industries, 282 P. 
201, 154 Wash. 363. 


[e] Res judicata as to matters de- 
cided.—Judgment in a compensation 
case is on conditions then existing 
and is res judicata of issues. deter- 
mined, but not conclusive as to future 
conditions. State v. District Court of 
Second Judicial Dist. in and for Silver 
on County, 293 PP. 291, 88. -Mont. 


6. Lumbermen’s Reciprocal Ass’n 
v. Warner, (Tex.Civ.App.) 234 S.W. 
545 [aff (Commn.App.) 245 S.W. 664]. 


7. State’ v. Missouri Workmen’s 
Compensation Commission, (Mo.) 8 8S. 
W.(2d) 897; Howes v. Stark Bros. 
Nurseries & Orchards Co., 22 S.W.(2d) 
839, 223 Mo.App. 793. é 


8. Burgstrand v. Crowe Coal Co., 
(Mo.) 62 S.W.(2d) 406; Simpson v. 
New Madrid Stave Co., (Mo.App.) 52 
S.W.(2d) 615. 


[a]. In Oregon under L. |}} 6637 (1) 
the circuit court, on reversing or mod- 
ifying the industria] commission's de- 
cision, on an employee’s appeal from 
an award, must remand the claim to 
the commission to fix compensation, 
and cannot! render judgment fixing 
compensation. Bratt v. State Indus- 
trial Accident Commission, 236 P. 478, 
114 Or, 644. (2) The circuit court’s 
judgment, modifying or reversing the 
industrial. accident .commission’s re- 
fusal to reopen a claim after termina- 
tion of payments, should substantially 
follow .the statute’ by referring the 
matter back to the commission with 
an order to fix compensation accord- 
ing to the schedule in the act; but 
judgment for plaintiff, in an amount 
correctly computed, with an order 
that the commission issue the neces- 
sary voucher, is erroneous only in 
form, and not improper as amounting 
to mandamus on.the commission. 
Meaney v. State Industrial Accident 
Commission, 232 P:.789, 113 Or. 371. 


9. J. E.. Crowder Seed Co. v. In- 
dustrial Commission, 179 N.E. 518, 347 
Ill. 86; Nierman v. Industrial Com- 
mission, 161 N.E. 115, 329 Ill. 623; 
Bristol & Gale Co. v. Industrial Com- 
mission, 126 N.E. 599, 292: Ill. 16; 
Grank Trunk Western Ry. Co. v. In- 
dustrial Commission,.125,N.E. 748, 291 
Ill: 167; McGarry -v. Industrial Com- 
mission, 125 N.E,: 318, 290 Ill. 577; EB. 
Baggot Co. v. Industrial Commission, 
125 ON... 9254,; 290: Tl. 530, 7 A.L.R. 
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ther proceedings.1° The appellate court cannot, it 
has been held, enter a judgment on a compromise 
made without the consent of the board where such 
a compromise is prohibited by the act,1 nor make 
an award where the board never made findings of 
fact and rulings of law as required by the act,” nor 
direct an award of compensation on review of an or- 
der of the commission dismissing a claim on the 
ground that it had no jurisdiction,’ nor enter a 
judgment or decree against an insolvent subecontrac- 
tor where the cause was never put at issue as to him 
and no decree was asked against him in the trial 
court.1+ The judgment must not attempt to adjudi- 
cate the rights of one not a party to the appeal.t® A 
compensation case cannot be finally determined on 
appeal where the appellate court is unable to de- 
termine whether the trial court under a proper con- 
struction of the statute would have held c¢laimant’s 
evidence sufficient to establish his eclaim.1® Where on 
appeal the jury’s verdict increases the award, but is 
unsupported by evidence, the court may properly 
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render judgment notwithstanding the verdict.17 


Default. If the appellate court improperly ren- 
ders a default against the commission, application 
to set aside the default should be made by the com- 
mission to such court where the statute gives it the 
power to set aside a default in proper cases.1§ 


Appeal from referee to board. On appeal to the 
board or commission from a decision of a referee or a 
single member of the board or commission, the beard 
or commission may substitute its own findings for 
those of the single member or referee,1® reversing 
such findings,?° and making such award as the facts 
found by it require,?+ without taking additional tes- 
timony or evidence,?? or new hearing,?* but where 
this is done the board must do soy formally making 
distinet findings of fact.2* Where the act provides 
for review by a board and requires concurrence of 
a majority thereof, the decision must fill the statu- 
tory requirements.2®° On affirmance the finding of 
the single member must be taken as that of the 


1611; Juergens Bros. Co. v. Industrial 
Commission, 125 N.E. 337, 290 Ill. 420; 
Tribune Co. v. Industrial Commission, 
125 N.E. 351, 290 Ill. 402; O. W. Ros- 
enthal Co. v. Industrial Commission, 
125 N-:E...250, 290 Ill. 323; Baum v. 
Industrial Commission, 123 N.E. 625, 
288 Ill. 516, 6 A.L.R. 1242; Otis Eleva- 
tor Co. v. Industrial Commission, 123 
N.E. 600, 288 Ill. 396. But see Dorn- 
blaser v. Industrial Commission, 181 
N.E. 673, 349 Ill. 61 (holding the cir- 
cuit court to have power to enter 
judgment disposing of compensation 
case if the facts found by the com- 
mission are sufficient). 


[a] Rule applied. — The circuit 
court’s judgment after an order on 
certiorari confirming a decision of the 
industrial commission making award 
instantly payable with attorney’s fees 
and costs is unauthorized. Nierman v. 
Industrial Commission, 161 N.E. 115, 
329 Ill. 623. 


{[b] Reason for rule.—An employ- 
er’s bond for certiorari to review an 
award makes unnecessary rendition 
of a money judgment by the circuit 
egurt confirming .the industrial com- 
mission’s decision. Nierman v. In- 
dustrial Commission, 161 N.E. 115, 329 
Til. 623. 


10.. Howard v. Monahan, 31 F.(2d) 
480: {vacated on other grounds on reh 
33 F.(2d) 220]; Porter v. Industrial 
Commission, 186 N.E- 110, 352 Ill. 392; 
BE. Baggot Co. v. Industrial Commis- 
sion, 125 N.E. 254,%290 Ill. 530, 7_A. 
L.R.°1611; Juergens Bros. Co. v. In- 
dustrial Commission, 125 N.E. 337, 290 
Til. 420; Otis Elevator Co.-v. Indus- 
trial Commission, 123 N.E. 600, 288 Ill. 
396. fe ‘ 


[a] Dlustrations.—(1) Where an 
employee died after his employer had 
taken an appeal from an award of the 
industrial commission to the circuit 
court, the court was not required to 
remand the case to the commission, 
but .could substitute the employee’s 
wife as administratrix, instead of the 
employee himself as claimant, and 
amend the award, so as to allow com- 
pensation for his’ death. National 
Malleable Castings Co. v. Industrial 
Commission, 137 N.E. 520, 306 Ill. 
146. (2) Where the evidence was un- 
disputed, the circuit court was au- 
thorized to make calculation of the 
compensation to which the employee 
was entitled for temporary total dis- 
ability, and to allow it to him, there 


being no dispute as to the amount 
per week. Peabody Coal.Co. v. Indus- 
trial Commissfon, 124 N.E. 566, 289 
Ill. 449 (in proceedings for compensa- 
tion for the fracture of a leg, the cir- 
cuit court properly allowed two dol- 
lars a week for permanent partial 
disability for four hundred sixteen 
weeks, less the number of weeks al- 
lowed for temporary total disability, 
doing so in accordance with the un- 
controverted expert testimony, for 
which the industrial commission im- 
properly had substituted its judgment 
and found the employee was entitled 
to two dollars a week for only one 
hundred seventy-five weeks, an award 
explicable only as made under Work- 
men’s Compensation Act § 8 par e, 
instead of the proper paragraph 4d). 


11. Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 S. 
W. 533, 212 Ky. 123, 47 A.L.R. 789. 


12. Octavia J. Coal Mining Co. v. 
COOKE Ne 38 S.W.(2d) 250, 238 Ky. 
13. Francis v. Carolina Wood 


a Co., 169 S.E. 654, 204 N.C. 


14. Odom v. Sanford & Treadway, 
299 S.W. 1045, 156 Tenn. 202. 


15. Hanatani v. Calistro, 31 
Hawaii 638, 


16. Bratz v. Harry Maring, 
Inc., 164 A. 388, 116 Conn. 186. 


Afioks 


17. Frich v. Department of Labor 
and Industries, 13 P.(2d) 67, 169 
Wash. 282, 

18. Butterfield y. State Industrial 


Accident Commission, 226 P. 216, 111 
Or. 149 [aff 223 P. 941, 111 Or. 149]. 


[a] QDlustration.—Judgment hav- 
ing been takén in the circuit court 
against the industrial accident com- 
mission on an employee’s appeal from 
an award, without knowledge of, 
or notice to the commission, its at- 
torney, or attorney-general, as re- 
quired by the court rule, that the case 
had been set for trial, the commission 
is entitled to have the judgment:set 
aside. Bratt v. State Industrial Ac- 
cere Commission, 236 P. 478, 114 Or. 


[b] Procedure to set aside.—The 
industrial accident commission is not 
required to file an affidavit of merits 
to have a default judgment against 
it by the circuit court, on an em- 


ployee’s appeal from an award, set 
aside for want of notice that the case 
was set for trial, where no pleading 
was filed by claimant, the commission 
being entitled to the presumption that. 
official duty has been regularly per- 
formed. Bratt v. State Industrial Ac- 
cident Commission, 236 P. 478, 114 


Or. 644, ; 
19. Percival’s Case, 167 N.E. 352, 
268 Mass. 50, 68 A.L.R. 1237; Ripani 


v. Dittman, 146 A. 562, 297 Pa. 124; 
Vorbnoff v. Mesta Mach. Co., 133 A. 
256, 286 Pa. 199; Sames v. Borough of 
Perkasie, 100 Pa.Super. 402; Fahring- 
er v. Bauerle Nace & Co., 100 Pa.Super. 
89; Calderwood v. Consolidated Lum- 
ber & Supply Co., 91 Pa.Super. 189. 


[a] Thus a different finding of the 
industrial accident board as to the 
extent of the employee’s partial in- 
capacity supersedes the finding of the 
a single member. Percival’s Case, 
167 N.E. 352, 268 Mass. 50, 63 A.L.R. 
1237. 

i a Fillman y. Wolfe, 100 Pa.Super. 
o . 

[a] Reversal held proper.—The 
workmen’s compensation board’s re- 
versal of a referee’s award based on 
testimony of an impartial expert is 
proper. Fahringer v. Bauerle Nace & 
Co., 100 Pa.Super. 89. 


21. Calderwood v. Consolidated 
uraher & Supply Co., 91 Pa.Super. 


22. Sames v. Borough of Perkasie, 
100 Pa.Super. 402. 


23. Calderwood v. Consolidated 
eee & Supply Co., 91 Pa.Super. 


24. Johnson v. State Workmen’s 
Insurance, 100 Pa.Super, 12. 


25. Berninger v. Chelsea Clock Co., 
147 N.E. 897, 253 Mass. 52. 


[a] Rule applied.—(1) Where the 
case was heard by a single member 
of the board, and on review by three 
members thereof two voted to affirm 
the decision and one against it, but 
one member only actually signed the 
decision, a vote t6 affirm was not 
equivalent to a decision by the re- 
viewing board, and there was no such 
decision as the statute contemplates. 
Berninger v. Chelsea Clock’'Co., 147 N. 
E. 897, 253 Mass. 52. (2) A deceased 
member of the board reviewing the 
decision by a single member in a com- 
pensation case, whatever his vote may 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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board,?* and the deeision of the board or commis- 
sion need not specify any details.?* 


[§ 1313] (2) Form and Contents. The judgment 
must conform to the act,?® and must state specifieal- 
ly the things required by the statute,?® and disclose 
the court’s conelusion on each specific question be- 
fore it.2° In some jurisdictions the judgment must 
follow the form of a deeree in equity,?! and must be 
such as the record requires.??, Where the award is 
enforceable only through appropriate proceedings in 
court, a mere affirmance without the essentials of a 
judgement of the court is improper.** It is proper 
to order in the final decree continuation of the rate 


of weekly payment subject to the provisions of the ' 


compensation act.’ On appeal from the bureau in 
a compensation proceeding the court’s determination 
need not be supported by specific findings of facts 
which may be submitted and considered on review to 
sustain it.2° In a suit to set aside an award, tried 
before a jury, the judgment must be in accordance 
with, and based on, the jury’s findings?® and authoriz- 
ed by the prayer for relief,?* but a finding of per- 
manent incapacity, where merely a conclusion of the 
jury drawn from previous findings, may be disre- 
garded.** It has been held not erroneous to render 
a judgment for a lesser amount than the verdict au- 
thorizes where, on the court’s indicating that it 
thought the verdict excessive on the question of in- 
capacity, claimant filed a remittitur of a portion of 
the percentage of incapacity and judgment was ren- 


280 Mass. 412; 
EK. 142, 278 


have been, cannot be considered as 
participating in any decision which 
he did not sign, so that where the 
votes of the survivors were opposite, 
the decision is of no effect and must 
be remanded. Berninger v. Chelsea 
Clock Co., supra. 


26. Burns’ Case, 165 N.E. 670, 266 


Case, 138 N.E. 
Feldman’s Case, 
Mass. 555; 
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Perkins’ Case, 180 N. 
Mass. 294; 
179 N.E. 343, 277 Mass. 581; 


134° N- E2515 
Chisholm’s Case, 131 N.E. 
161, 238 Mass. 412; 
N.E. 67, 238 Mass. 46; 
128 N.E. 666, 236 Mass. 
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dered accordingly.*® 


Provision for compensation paid. The judgment 
on appeal should be made with reference to previous 
payments made on account of the injury.*° 


Lump sum awards. On appeal from an order of 
the commission denying compensation, a lump or fix- 
ed sum should not be awarded,*! but where such an 
award is made the judgment cannot be collaterally 
attacked.*? é 


Interest. A judgment affirming an award may 
properly provide for interest thereon.*? 


Certification of judgment to board. The judgment 
should provide for notification thereof to the board 
and direct it to enter an award accordingly,** but 
failure to certify it to the board is error which may 
be corrected by the court.*° Where, on appeal from 
an award, the cause is tried before a court and ju- 
ry, the jury’s award, if not appealed from, should 
be certified to the commission and treated as if orig- 
inally rendered by it.*® 


Reopening and revising. The judgment on appeal 
may provide for reopening the matter as justice may 
require*’ for change in conditions*® or for showing 
in the trial court a cessation of the disability for 
which compensation is awarded on appeal.4® Where 
a commission is vested with discretion to reopen a 
ease, the reviewing court cannot order the case re- 
opened.®° However, a statute authorizing a board to 


Mass. 489; Industrial Commission of 
Ohio v. Willenborg, 163 N.E. 212, 29 
Ohio App. 162; Chase v. Emery Mfg. 
Co., 113 A. 840, 271 Pa. 265. 


[a] Usual form of decree should 
be modified to conform to payments, 
if any, made by insurer prior to its 
entry. Johnson’s Case, 136 N.E. 563, 


Lopes’ Case, 
Gillard’s 
244 Mass. 47; 
240 


Bell’s Case, 130 
Sciola’s Case, 
407; In re 


Mass. 516. 


27. Southeastern Express Co. v. 
Edmondson, 119 S.E. 39, 30 Ga.App. 
G27. Paterno’s Case, 165 N.E. 391, 266 
Mass. 323. 


28. State v. Industrial Commission 
Fas 169 N.E. 572, 121 Ohio St. 


[a] MTlustration.—On appeal from 
the industrial commission, the finding 
and judgment can only be whether 
claimant can participate in a compen- 
sation fund. State v. Industrial Com- 
mission of Ohio, 169 N.E. 572, 121 Ohio 
St. 472 (judgment entitling employee 
to participate in compensation fund 
does not require industrial commis- 
sion to pay compensation to any fu- 
ture date or for any extent of dis- 
ability). 


{[b] Signature.—(1) Signature of 
the award by all members is not re- 
quired. Rasin v. Miami Coal Co., 137 
N.E. 529, 79 Ind.App. 123; Beck v. 
Kansas City Public Service Co., (Mo. 
App.) 48 S.W.(2d) 213 [transf 37 S.W. 
(2d) 589). (2) Signature by a ma- 
jority is sufficient. Root Dry Goods 
Co. vy. Gibson, 123 N.E. 134, 71 Ind. 
App. 77. 


29. Barwin v. Independent School 
rete of Sioux Falls, (S.D.) 248 N.W. 


30. Industrial Commission v. 
es Irvine, 212 P. 829, 72 Colo. 


31. Johnson’s Case, 136 N.E. 563, 
242 Mass. 489. 
32. Korobchuk’s Case, 183 N.E. 67, 
[71 C. J.—86] 


Brown, 116 N.E. 897, 228 Mass. 31. 


33. Johnson’s Case, 136 N.E. 563, 
242 Mass. 489; Morgan v. Gould, 119 
Aci 57,9 96+ Viti 275. 


34. Iorobchuk’s Case, 183 N.E. 67, 
280 Mass, 412. 


{a] Order no basis for contempt.— 
A final order in a compensation case 
for a weekly payment rate for partial 
incapacity to continue subject to the 
provisions of the compensation act is 
no basis for an employee’s petition 
for contempt. Korobchuk’s Case, 183 
N.E. 67, 280 Mass. 412. 


35. Dreyfus v. Lutz Co., 142 A. 433, 
6 N.J.Misc. 608 [aff 146 A. 913, 106 
N.J.Law 566]. 


36. Texas Hmployers’ Ins. Ass’n v. 
Shilling, (Tex.Commn.App.) 289 S.W. 
996 [rev (Civ.App.) 279 S.W. 865]; 
Norwich Union Indemnity Co. v. Wil- 
son, (Tex.Civ.App.) 43 S.W.(2d) 473; 
Texas Employers’ Ins. Ass’n vy. Gallo- 
way, (Tex.Civ.App.) 40 S.W.(2d) 973; 
Texas Employers’ Ins. Ass’n v. Mor- 
gan, (Tex.Civ.App.) 289 S.W. 75 [aff 
(Commn.App.) 295 S.W. 588]. 


37. Western Indemnity Co. v. 
Milam, (Tex.Civ.App.) 230 S.W. 825. 


38. Chebot v. State Industrial Ac- 
cident Commission, 242 P. 792, 106 Or. 
660. 


39. General Accident Fire & Life 
Ins. Corporation vy. Bundren, (Tex. 
Commn.App.) 283 S.W. 491 Late (Civ. 
App.) 274 S.W, 671]. 


40. W.M. Allen Son & Co. v. Indus- 
trial Commission, 181 N.E. 625, 449 {il 
71; Johnson’s Case, 136 N.E. 563, 242 


242 Mass. 489. 


[b] Particular judgment construed 
to show intention to credit insurer for 
sixteen weeks’ compensation paid and 
to limit compensation payments to 
four hundred one weeks. Globe In- 
demnity Co. v. McClurg, (Tex.Civ. 
App.) 88 S.W.(2d) 125. 


41. State ex rel. Schindler v. In- 
dustrial Commission of Ohio, 186 N.E. 
872, 127 Ohio St. 39; Roma v. Indus- 
trial Commission of Ohio, 119 N.E. 
461, 97 Ohio St. 247. 


42. State v. Industrial Commis- 
sion, 126 N.E. 317, 100 Ohio St. 399. 


43. Floyd v. A. Y. McDonald Mfg. 
Co., 46 SW. (2d) 251, 226 Mo.App. 444; 


Howe v. Stark Bros. Nurseries & 
Seana? Co., (Mo.App.) 22 S.W.(2d) 


44. Cooper v. Independent Trans- 
fer & Storage Co., 19 P.(2d) 1057, 52 
Idaho 747. 


45. Black Mountain Corporation y. 
Humphrey, 277 S.W. 883, 211 Ky. 533. 


46. Roma vy. Industrial Commis- 
sion of Ohio, 119 N.E. 461, 97 Ohio St. 
247. 


47. Broadway & Fourth Ave. Real- 
ty Co. v. Metcalfe, 20 S.W.(2d) 988, 
230 Ky. 800. 


48. Korobchuk’s Case, 183 N.E. 67, 


280 Mass. 412; Johnson’s Case, 136 
N.E. 5638, 242 Mass. 489. 
49. Sears v. Peytral, 92 So. 561, 


Vb ISM ae ovat 


50. Winteroth v. Industrial Com- 
sasesch of Colorado, (Colo.) 22 P.(2d) 
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review its decision has been held not applicable to a 
court so as to give it revisory authority over its judg- 
ment in a suit to set aside an award,*! but its power 
is the same and subject to the same limitations as 
in other cases,®? and where the statute fails so to 
provide, it cannot reserve revisory power over its 
judgmént,®? which, on expiration of the term and 
time for appeal, becomes final.** 


[§ 1314] i. Further Proceedings before Board, 
Commission, or Trial Court. In some jurisdictions 
an appeal from its decision deprives the commission 
of any further power beyond carrying into execution 
the judgment of the appellate tribunal.®* In other 
jurisdictions, however, it is held that the commission 
may, subject to the directions on remand which must 
be followed,®* reopen the case for fraud following 
remand to determine the extent of the disability,‘ 
retry the case on the merits,°* consider additional 
evidence, following annulment,°® or the evidenee re- 
ecived ‘at the hearings before annulment,*® and 
should, where it had proceeded on erroneous prin- 
ciples of law, allow the introduction of further evi- 
dence at a new hearing.*? 
peal, the cause was remitted to the industrial acc:- 
dent board on account of the diminution of the ree- 
ord, the board had no authority to make a new find- 
ing, but simply to complete the record according to 


180 Wis. 334. 
[a] 


51. Watson v. Employers’ Liability 
Assur. Corporation, 23 F.(2d) 682 [aff 
28 F.(2d) 1010]; Federal Surety Co. 
v. Cook, 24 S.W.(2d) 394, 119 Tex. 89; 


Where, on insurer’s, ap=« 
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Instruction to proceed in ac- 
cordance with court’s decision.—(1) 
The circuit court’s judgment revers- 
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the facts and return it, “diminution of the record” 
meaning incompleteness in the statement of the pro- 
ceedings.°2 Refusal of an award has been held not 
to deprive the board or commission of jurisdiction to 
consider an application to reopen,®*? and the board 
may, in a proper ease, reopen the claim and grant 
reformation of the insurance policy.°* A judgment 
setting aside an award does not prohibit the commis- 
sion from reopening the case®* nor affect its juris- 
dietion to proceed with the determination of the 
rights of the parties except as it may be limited by 
the court’s decision.2* Decisions on review being 
mandatory and not advisory, the commission cannot, 
as a general rule, reopen a ease after its award has 
been affirmed, and reach a conclusion at variance 
with its original view and the laW as stated by the 
court affirming the award,®’ nor disregard adjudica- 
tions on review by changing findings of fact on the 
same evidence,®* nor pass on issues other than those 
not settled by the court,®® nor can a commissioner 
proceed further after a decree enjoining enforcement 
of his award.7° An affirmance of an award does not 


preclude the reopening of the case on a question not 


Lefore the appellate court.71_ The commission may, 
on second hearing, take evidence on issues involved 
where the evidence on such issues at the first hear- 
ing was not shown.’ After a judgment on appeal 


from the one made earlier. Although 
somewhat informal, the record as a 
whole enables us to ascertain what 
occurred. Although the proceeding 


Globe Indemnity Co. v. McClurg, (Tex. 
Civ.App.) 38 S.W.(2d) 125;.U: SS. Fi- 
delity & Guaranty Co. v. Brandon, 
(Tex.Civ.App.) 31 S.W.(2d) 846. But 
see Maryland Casualty Co. v. Haley, 
(Tex.Civ.App.) 29 S.W.(2d) 458; Pe- 
troleum Casualty Co. v. Seale, (Tex. 
Civ.App.) 4 S.W.(2d) 90 [rev_on oth- 
er grounds (Commn.App.) S.W. 
(2d) 364]; Southern Casualty Co. v. 
Morgan, (Tex.Civ.App.) 299 S.W. 476 
[aff (Commn.App.) 12 S.W.(2d) 200, 
reh den (Commn.App.) 16 S.W.(2d) 
533]; Texas Employers’ Ins. Ass’n v. 
Mullican, (Tex.Civ.App.) 261 S.W. 
215; Western Indemnity Co. v. Cord- 
er, (Tex.Civ.App.) 249 S.W. 316 (all 
holding the provision for review by 
the board applicable to the court so 
as to allow retention of authority 
over the case). 


52. Federal Surety Co. 
S.W. (2d) 394, 119 Tex. 89. 


v. Cook, 24 


53. Federal Surety Co. v. Cook, su- 
pra. 

54, Federal Surety Co. v. Cook, su- 
pra. 

55. State v. Industrial Commission 


agi es 148 N.E. 100, 112 Ohio St. 


56 Cal.—United Dredging Co. v. 
Industrial Accident Commission, 284 
P. 922, 208 Cal. 705. 


Tll.—Raffaelle v. Industrial Com- 
mission, 157 N.E. 206, 326 Ill. 166. 


N.C.—Butts v. Montague Bros., 168 
S.E. 215, 204 N.C. 389. 


Pa.—Higgins v. Commonwealth 
Coal & Coke Co., 161 A. 745, 106 Pa. 
Super. 1. 

Wash.—Kline_ vy. 
Commission, 172 P. 
365. 


Wis.—Frank Martin-Laskin Co. v. 
Industrial Commission, 193 N.W. 70, 


Industrial Ins. 
343, 101 Wash. 


ing and remanding a compensation 
ease for further proceedings and 
award not inconsistent with the 
court’s decision was held simple re- 
versing and; remanding, calling for re- 
hearing as though the case had nev- 
er before been heard, and also for no- 
tice to the parties; the circuit court’s 
judgment being the law of the case if 
evidence was the same as at a former 
hearing. Brocco v. May Department 
Stores Co., (Mo.App.) 55 S.W.(2d) 322. 
(2) A judgment annulling the in- 
dustrial commission’s decision deny- 
ing compensation, and remanding the 
proceeding with directions was not a 
court mandate that the commission 
apportion the award subsequently 
granted. Pacific Gas & Electric Co. 
v. Industrial Accident Commission, 14 
P.(2d) 310, 125 Cal.App. 774 (the court 
spoke of apportioning only in regard 
to whether the award should have 
been affirmative). 


57. Kingston-Pocahontas Coal Co. 
ee Mereer 4 S.W.(2d) 702, 223 Ky. 


58. State Highway Commission vy. 
Clark, 11 P.(2d) 112, 156 Okl. 119. 


59. California Casualty Indemnity 
Exch. v. Industrial Accident Commis- 
sion, 213 P. 257, 190 Cal. 433; Miller 
v. Diamond Ice & Coal Co., 111 A. 745, 
1 W.W.Harr. (31 Del.) 140. 


60. Denver & R. G. W. R. Co, v. 
Industrial Commission of Utah, 279 P. 
612, 74 Utah 316. 


61. In re Derinza, 118 N.B. 942, 
229 Mass. 435. 


62. In re Doherty, 
222 Mass. 98. 


[a] Harmless error.—‘'The board 
had no authority to make a new find- 
ing. Objection upon this point sea- 
sonably was taken by the insurer. 
But the new finding does not in our 
opinion differ in essential respects 


109 N.E. 887, 


was irregular, the substantial rights 
of the parties did not require the 
granting of the motion of the insurer 
to recommit the case to the board 
at that stage. The matters which 
supply the omissions of the former 
report, together with the substance 
of the original findings of the board, 
will be considered.” In re Doherty, 
109 N.E. 887, 222 Mass, 98. 


63. McMahon vy. Gretzula, 262 N.Y. 
S. 793, 238 App.Div. 877. 


64. McMahon v. Gretzula, 262 N. 
Y.S. 793, 238 App.Div. 877. 


65. McGarry v. Industrial Commis- 
sion of Utah, 232 P. 1090, 64 Utah 592, 
39 A.L.R. 306. 


66. McGarry v. Industrial Com- 
mission of Utah, supra. 


67. United Dredging Co. v. Indus- 
trial Accident Commission, 284 P. 922, 
208 Cal. 705. 


68. American Smelting & Refining 
Co, v. Industrial Commission, (Utah) 
24 P.(2d) 309. 


69. Nielsen v. Industrial Accident 
Commission, (Cal.App.) 21 P.(2d) 445. 


[a] Thus the industrial accident 
commission’s hearing to determine 
compensability of death already de- 
termined by an appellate court was 
contrary to an order remanding the 
cause, and determination that death 
was not compensable was error. Niel- 
sen v. Industrial Accident Commis- 
sion, (Cal.App.) 21 P.(2d) 445. 


70. Rothschild & Co. v. Marshall, 
51 F.(2d) 897 [rey 47 F.(2d) 919 (re- 
storing decree 44° F.(2d) 546)]. But 
see Rothschild & Co. v. Marshall, 56 
F.(2d) 415. 


71. Di Donato v. Rosenberg, 176 N. 
E. 822, 256 N.Y. 412. S me 


72. Winthrop v. Industrial Acci- 
dent Commission, (Cal.App.) 22 P. 
(2d) 579. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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establishing claimant’s right to compensation, the 
board cannot reverse or deny that right,** as by hold- 
ing a second hearing and denying compensation on 
testimony which is not newly discovered,’* but such 
a ruling requires an award fixing the amount to 
which claimant is entitled,’® and the board or com- 
mission may vary the amount of the award’® or 
award a lump sum.7" Where a reviewing court ren- 
ders judgment that claimant is entitled to partici- 
pate in a compensation fund, the commission must 
recognize the judgment as awarding some compensa- 
tion for disability and must inquire into the extent 
of the disability.78 On remand for determination 
of the extent of permanent partial disability the 
commission need not determine whether the maxi- 
mum improvement has been reached,’ and the per- 
centage of disability may be determined on the tes- 
timony taken at the first hearing, where this is suf- 
ficient.8° Where a commissioner’s jurisdiction is 
continuing, on remand to him to determine claimant’s 
earning capacity he may enter an award for total 
ineapacity,*! and, after reversal, a board having con- 
tinuing jurisdiction may again hear and determine 
the cause.*? A decision of the court on a common- 
law certiorari declaring proceedings and order of the 
board to be void was not res judicata of matters pre- 
sented on a second claim before the board,’* and a 
reversal on an issue of employment is not res ju- 
dicata on the question of which of two companies was 
the insurance carrier.** Where the cause is remand- 
ed, the board or commission need not grant a trial 
de novo,®*® nor is resubmission of the evidence before 
the commission on appeal from the referee requir- 
ed.8* After remand it is discretionary with the low- 
erstribunal to allow time for further investigation 
with the possible view of taking additional testi- 
mony on a disputed point.°*7 An award having been 
reversed because of a finding that the cause of the 
injury was unreasonable refusal to accept treatment, 
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a finding on a second hearing that the injury result- 
ed from accident does not negative the previous find- 
ing.88 On reversal and remand for lack of evidence 
of earning capacity the board ought not to deny any 
further compensation.*® On reversal of a judgment 
for defendant for errors of law, the cause must be 
retried where the judge who tried it in the first in- 
stance has gone out of office,®® unless the parties 
agree to submit it on the evidence already taken ;°' 
a like disposition in a similar case must be made of 
the cause where a judgment for plaintiff is reversed 
for an insufficient finding of facts,°? and the trial 
court cannot be ruled to correct the record by an 
amended finding of facts.°* A claimant, on a second 
hearing before the industrial commission on remand 
after review by the supreme court, is not entitled to 
introduce further testimony on the question of fail- 
ure to give notice of the original order, having waiv- 
ed the failure by not giving evidence thereon on the 
first motion for rehearing.°* Where the judgment of 
the court is final unless it remands with directions, in 
the absence of directions the board or commission 
cannot grant a new hearing.®® Where the board or 
commission has found that disability has ceased be- 
fore the hearing and award, which is affirmed on ap- 
peal, the affirmance has been held to be final so as 
to preclude further hearings by the board or commis- 
sion.?°® 


Motion to require further proceeding. After re- 
versal of an award and dismissal of the claim, on mo- 
tion of the court to determine if the board may re- 
open the claim for a rehearing, and asking that it be 
directed to do so, it is not the proper duty of the 
court to advise the industrial board as to its duty 
in the matter of a rehearing of the claim.®7 


Notice. Further proceedings before the board or 
commission require that proper notice be given the 
parties,®® although notice has been held unnecessary 


73. Gotchy v. North Dakota Work- 
men’s Compensation Bureau, 194 N.W. 
663, 49 N.D. 915. 

74 Winthrop v. Industrial Acci- 

_dent Commission, (Cal.App.) 22 P. 
(2d) 579. 

75. Emmitsburg R. Co. v. 
145 A. 197, 157 Md. 47. 

76. Gotchy v. North Dakota Work- 
men’s Compensation Bureau, 194 N.W. 
663, 49 N.D. 915. 


77. Gotchy v. North Dakota Work- 
men’s Compensation Bureau, supra. 


78. State v. Industrial Commission 
of Ohio, 169 N.E. 572, 121 Ohio St. 
472. 


79. Liberty Mut. Ins. Co. v. Clay, 
168 S.E. 79, 46 Ga.App. 558. 


Lowe, 


80. Liberty Mut. Ins. Co. v. Clay, 
supra. 
81. Reilley v. Carroll, 147 A. 818, 


110 Conn. 282. 


{a] Evidence to support award.— 
The commissioner’s decision as to 
claimant’s total incapacity, on re- 
mand of the case on appeal from an 
award for partial incapacity, was not 
unauthorized as matter of law in find- 
ing under evidence that claimant was 
unable to obtain employment. Reil- 
ley v. Carroll, 147 A. 818, 110 Conn. 
282. 

82. Associated Employers’ Recip- 
rocal & Missouri Valley Bridge Co. v. 
State Industrial Commission, 211 P. 


491, 88 Okl. 80. 


83. Baer’s Express & Storage Co. 
v. Industrial Board of Illinois, 118 N. 
EB. 412, 282 Ill. 44. 


84. U.S. Casualty Co. v. State In- 
dustrial Commission of Oklahoma, 248 
P: 637, 118 Ok. 30%. 


85. In re Lacione, 116 N.E. 485, 
227 Mass. 269; Frederickson v. Burns 
eo ail Co., 207 N.W. 499, 166 Minn. 


86. Frederickson y. Burns Lumber 
Co., supra. 


87. Venuto v. Carter Lake Club, 
181 N.W. 377, 105 Neb. 568, 


[a] Rule applied.—After remand 
on an appeal in a workmen’s com- 
pensation proceeding the denial of a 
rehearing to give defendants an op- 
portunity to investigate further with 
a possible view to taking testimony in 
Italy on the issue of dependency was 
held not an abuse of discretion on the 
showing made. Venuto v. Carter Lake 
Club, 181 N.W. 3877, 105 Neb. 568. 


88. American Smelting & Refining 
Co. v. Industrial Commission of Utah, 
10 P.(2d) 918, 179 Utah 302. 


{a] Thus, where the supreme court 
annulled a compensation award be- 
cause the commission found that dis- 
ability was caused by the employee’s 
unreasonable refusal to accept medi- 
cal treatment, an award granted on 
a second hearing, not including a find- 
ing as to the effect of refusal to ac- 


cept medical treatment required an- 
nulment. American Smelting & Re- 
fining Co. v. Industrial Commission 
of Utah, 10 P.(2d) 918, 179 Utah 302. 


89. Angelo v. Strauchen, 243 N.Y. 
S. 392, 230 App.Div. 134. 


90. West Jersey Trust Co. v. Phil- 
adelphia, etc., R. Co., 95 A. 753, 88.N. 
J.Law 102 [rev on other grounds 101 
A. 1055]. 


91. West Jersey Trust Co. v. Phil- 
adelphia, etc., R. Co., supra. 


92. Long v. Bergen County Ct. C. 
P., 86 A. 529, 84 N.J.Law 117. 


93. Long v. Bergen County Ct. C. 
P., supra. 


v.. Gypsy Oil*Co.49sP 


94 Roop 
(2d) 917, 156 Okl. 138. 


95. Orcutt v. Trustees of. Wesley 
ee Church, 218 N.W. 550, 174 Minn. 


96. Gant v. Price, 10 P.(2d) 1082, 
135 Kan. 333. 


97. Strand v. Harris Structural 
teh Co., 255 N.Y.S, 228, 234 App.Div. 


98. Brocco v. May Department 
Stores Co., (Mo.App.) 55 S.W.(2d) 
322; Denver & R. G. W. R. Co. v. In- 
dustrial Commission of Utah, 279 P. 
612, 74 Utah 316. 


[a] On reversal and remand of a 
compensation case, notice to the par- 
ties was necessary even though re- 
versal was of the final award of the 
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where the questions have been fully determined.®® 


Review of second award. Where a’second award 
is made in accordance with a reviewing court’s order 
vacating the original award and remanding the cause, 
one who feels aggrieved by the second award must 
institute a new and separate action to review it,* and 
cannot question it by appealing from the judgment 
remanding the original award.” 


Proceedings after reversal of second award. 
Where the original award was vacated and the sec- 
ond award was reversed, the industrial commission 
had jurisdiction to hear the cause anew in accord- 
ance with a supreme court mandate.® 


[§ 1315] j. Rehearing. A petition for rehearing 
on the ground that the court overlooked a finding of 
the board will be dismissed where it appears that, 
while the particular matter was in fact mentioned 
by the board, there was no finding as to it. Where 
the court annuls an award without specific directions 
for further procedure by the commission, but states 
claimant is entitled to compensation, the failure to 
give directions does not entitle the commission. to a, 
rehearing.® A rehearing need not be granted for 
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the purpose of correcting an error in the percentage 
of earning capacity allowed, as this may be corrected 
without doing so,* by supplemental opinion.” A re- 
hearing for newly discovered evidence is properly 
denied where such evidence would not have been con- 
clusive.® 


[§ 1316] k. Successive Appeals. The general 
rule that the law as laid down on a first appeal gov- 
erns subsequent appeals® applies to appeals from 
awards in compensation eases.t° Matters not in any 
way considered on the first appeal are properly con- 


-sidered on a second appeal.++, Where the statute re- 


quires the court to remit the record for further hear- 
ing on reversal of an award, it need not continue to 
remit on a subsequent appealsfrom the board.*? 
Where the record is remitted for more specifie find- 
ings by the board, the appeal is regarded as still 
pending, so that where the board makes a second 
award no new appeal is necessary.*? 


[§ 1317] 20. Proceedings for Further Review—a. 
Nature and Form of Remedy. While in some juris- 
dictions appeals from decisions on review are pro- 
vided for by the compensation acts themselves,** in 


full commission which had reviewed 
the award of a single commissioner, 
since remand reopens the case for 
taking of new evidence if the parties 
desire. Brocco v. May Department 
Js bed Co., (Mo.App.) 55 S.W.(2d) 
o . 


99. Emmitsburg R. Co. v. Lowe, 
145 A. 197, 157 Md. 47; Greene v. City 
of Ann Arbor, 224 N.W. 394, 246 Mich. 
185. 

[a] Thus reinstating an award 
after remand without hearing the em- 
ployer was not error, where the right 
to compensation had already been 
finally determined. Emmitsburg R. 
Co. v. Lowe, 145 A. 197, 157 Md. 47. 


1. Van Domelon v. Town of Van- 
den Broeck, (Wis.) 249 N.W. 60. 


2. Van Domelon y. Town of Van- 
den Broeck, supra. 


3. Marland v. State Industrial 
Commission, 4 P.(2d) 1018, 153 Ok1. 
49. 


4 Winn v. Adjustable Table Co., 
ee N.W. 906, 159 N.W. 372, 193 Mich. 


5. Winthrop v. 
dent Commission, 
(2d) 579. 


[a] General order of the supreme 
court on former review of award, or- 
dering award annulled, must be con- 
strued in light of statement in opin- 
ion that claimant was entitled to com- 


Industrial Acci- 
(Cal.App.) . 22" P: 


pensation. Winthrop v. Industrial 
Accident Commission, (Cal.App.) 22 
P.(2d) 579. 


6. Legrand v. U. S. Sheet & Win- 
dow Glass Co., 2 La.App. 549; Turner 
v. Standard Oil Co. of Louisiana, 1 
La.App. 665. 


7. Legrand v. U. S. Sheet & Win- 
dow Glass Co., 2 La.App. 549. 


8. National Malleable Castings Co. 
v. Industrial Commission, 137 N.E. 
520, 306 Ill. 146. 


9. Former decision as law of case 
generally see Appeal and Error § 3075 
et seq. 

10. Ariz.—Ocean Accident & Guar- 
antee Corporation v. Industrial Com- 
misSion of Arizona, 269 P. 77, 34 Ariz. 


175. 


Ill.— Stubbs v. Industrial Commis- 
sion, 124 N.E. 527, 289 Ill. 525. 


N.Y.—Brady v. Holbrook, Cabot & 
Rollins Corporation, 185 N.Y.S. 541, 
195 App.Div. 74. 


Ohio.—Industrial 
Jasionowski, 156 N.E. 616, 
App. 66. 


Utah.—American Smelting & Refin- 
ing Co. v. Industrial Commission, 24 
P.(2d) 309. 


[a] MTlustration.—Where a court, 
on appeal from an award of compen- 
sation for the loss of a leg, ruled that 
the fracture resulting from the injury 
did not cause the loss of the leg, with- 
in the meaning of the Workmen’s 
Compensation Law, but that the loss 
was to be attributed solely to a can- 
cer, and limited the compensable in- 
jury to the fracture, exclusive of the 
bone cancer or results flowing there- 
from, such ruling was controlling on 
a subsequent appeal from an award 
again erroneously allowing for entire 
loss of the leg. Brady v. Holbrook, 
Cabot & Rollins Corporation, 185 N.Y. 
S. 541, 195 App.Div. 74. 


11. Standard Cabinet Co. v. Land- 
grave, 132 N.E. 661, 76 Ind.App. 593. 


12. Houlehan v. Pullman Co., 124 
A. 640, 280 Pa. 402; Riley v. Carnegie 
82. 


Commission v. 
24 Ohio 


Steel Co., 119 A. 832, 276 Pa. 


13. Driscoll v. McAllister Bros., 
144 A. 89, 294 Pa. 169. is 


14. See statutory provisions; 
cases infra this note. 


[a] In Kansas, in January, 1929, 
the compensation act did not provide 
for appeal from the district court to 
the supreme court in compensation 
cases, but the amendment (L. [1929] 
ce 206), taking effect March 15, 1929, 
made provision for such appeal on 
questions of law. Ferguson v. Palm- 
ghar Beck Co., 283 P. 508, 129 Kan. 


and 


[b] In New York (1) an appeal 
may be taken from the appellate di- 
vision of the supreme court to the 
court of appeals in all cases where 
such an appeal would lie from a de- 
cision of the appellate division, and is 


to be taken ‘‘in the same manner and 
subject to the same limitations as is 
[are] now provided in civil actions.” 
Harnett v. Thomas J. Steen Co., 110 
N.E. 170, 216 N.Y. 101, 104. (2} “We 
do not think that the legislative de- 
sign was to extend the right of appeal 
or to permit appeals to this court in 
cases arising under the Workmen’s 
Compensation Law where no right of 
appeal would exist if the employee 
had sought to enfdrce his rights in 
an action for damages for personal 
injuries resulting from negligence.’’ 
Harnett v. Thomas J. Steen Co., Su- 
pra. (3) Where the application of the 
employer and insurer to the appel- 
late division for leave to appeal has 
been denied, and no permission to 
appeal has been granted by a judge 
of the court of appeals, the appeal 
must be dismissed. Harnett v. Thom- 
as J. Steen. Co., supra. (4) On ap- 
peal to the court of appeals from a 
nonunanimous affirmance of an award 
by the appellate division, the question 
of law arising from the absence of 
evidence may be considered. Heitz v. 
Ruppert, 112 N.E. 750, 218 N.Y. 148, 
L.R.A.1917A 344 [rearg den 113 N.E. 
LCS Ns) LuSmeNeY es COeMs 


[ec] In Ohio, where the industrial 
commission denies compensation, and 
claimant appeals to the court of com- 
mon pleas under Gen. Code § 1465—90. 
and pleadings are filed, and the cause 
proceeds to judgment and verdict in 
that court, such judgment is subject 
to review on error in the court of 
appeals under the provision in such 
section that either party shall have 
the right to prosecute error as in or- 
dinary civil cases, and by virtue of 
the jurisdiction of the court of ap- 
peals, as defined in Const. art 4 § 6. 
Piascik v. Industrial Commission of 
Ohic, 143 N.E. 533, 109 Ohio St. 570. 


[a] In Pennsylvania, under Work- 
men’s Compensation Act June 2, 1915 
(P. L. pp 751, 7§4, 756) §§ 409, 425, 
433, the right of review by the su- 
preme and superior courts in a com- 
pensation claim is on certiorari alone, 
and they may examine everything 
properly contained in records sent to 
common pleas, including findings and 
reasons of referee and compensation 
board, and reasons of the court below. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1317-1319] 


the absence of such provisions the decisions of the 
courts on review have been regarded as civil eases® 
or suits or proceedings at law or equity within the 
terms of a practice act providing for appeals from 
judgments in such eases,!® reviewable by appeal,'* 
and writ of error,!® although in some jurisdictions 
a writ of error is held not a proper method of re- 
viewing compensation cases but an appeal must be 
taken,’® regardless of the fact that the compensation 
act makes no provision for such review.” Appeals 
are governed by the laws applicable in civil eases gen- 
erally.*1 


[§ 1318] b. Jurisdiction. As in civil actions gen- 
erally the lower court must have had jurisdiction to 
make the decision appealed from in order for the 
appellate court to have jurisdiction.2? A decree 
which the reviewing court in a compensation case was 
without jurisdiction to make cannot be appealed 
from,?* and the higher court is not bound to give it 
any effect.*4 
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[§ 1319] c. Decisions Reviewable. Where the act 
is regarded as providing only a limited appeal to a 
lower court, no appeal will le from the decisions of 
such court.2® As an appeal in civil actions generally 
ean be taken only from a judicial decision,?® a mere 
decision as to claimant’s rights, without judgment 
being entered, is not appealable.27 Where an appeal 
in a compensation case is subject to the same restric- 
tions as in civil actions, the appellate court has no 
jurisdiction to entertain an appeal from an inferior 
court on its answer to a question certified to it by the 
board or commission, there being in such case no 
judicial decision.2® Matters which, although dis- 
cussed below, had no effect on the award do not 
present any question for review.?® As in civil ae- 
tions generally,?° except as may otherwise be pro- 
vided by statute,?+ the decision of the lower court 
on review of an award must be final to be appeal- 
able.22 Appeals may, where permitted by the act, 
be taken from part of a judgment or order on re- 


McCauley v. Imperial Woolen Co., 104 
AC6lt, 20L Pas S12. 


fe] In Puerto Rico the commis- 
sion cannot appeal to the supreme 
court from the judgment of the dis- 
trict court on, appeal from an order 
of the commission in the matter of 
a claim of heirs of workmen who died 
as result of accident. Flores v. 
Workmen’s Relief Commission, 33 
Porto Rico 745. 


15. Lafield v. Maryland Casualty 
Co!; -33°) S\W. (2d). 18%, 119- Tex. 466 
[rev (Civ.App.) 29 S.W.(2d) 444]. 


16. Christensen v. R. W. Bartel- 
mann Co., 273 Ill. 346, 112 N.E. 686 
{rev 195 Ill.App. 232]; Lavin v. Wells 
Bros... Co:, 112° N:E. 271,°272 Tl.» 609 
[rev 195 I1].App. 108]; Carlson v. 
Avery Co., 196 Ill.App. 262. 


[a] Thus an appeal lies to an ap- 
pellate court from an order of a su- 
perior’ court under Workmen’s Com- 
pensation Act (L. [1911] p 315), that 
an employer pay the administrator of 
a deceased employee three thousand 
five hundred dollars in equal weekly 
installments. Lavin v. Wells Bros. 
€o., 112 N.E. 271, 272 Ill. 609 [rev 195 
Iil.App. 108]. 


[b] Under Appellate Court Act 
(Hurd Rev. St. [1913] c 37 § 25) § 8, 
and Practice Act § 91, providing that 
the appellate courts shall have juris- 
diction of appeals from final judg- 
ments, orders, or decrees in any suit 
or proceeding at law or in chancery, 
an appeal lies: to the appellate court 
from the judgment of a circuit court 
finding in claimant’s favor on his ap- 
peal from a decision of the board of 
arbitration that. he was not entitled 
to compensation under Workmen’s 
Compensation Act (L. [1911] p 314), 
the right of an injured employee un- 
der the statutes to be compensated, 
although not a right which existed at 
common law, not being different in 
eharacter from such rights, thus 
bringing the case within the terms of 
the statutes. Christensen v. R. W. 
Eoptelaenn Co., 112 N.E. 686, 273 I11. 
346. 


17. McNeil v. Panhandle Lumber 
Co., 2038 P..1068, 34 Idaho 773; Laur- 
uszka v. Empire Mfg. Co., 111 N.E. 82, 
271 Ill. 304; Kannenberg v. Deere & 
Mansur Co., 203. Ill.App. 607; Klage 
v. Bunsen Coal Co., 201 Ill.App. 58; 
Carlson v.. Avery Co., 196 Ill.App. 262; 
Lafield v. Maryland Casualty Co., 33 
S.W.(2d) 187, 119 Tex. 466 [rev (Civ. 
App.) 29 S.W.(2d) 444]. 


[a] Mlustration.—An appeal from 


: 


a judgment of the county court dis- 
missing a proceeding under the work- 
men’s compensation act :*on_ the 
ground that such act was unconsti- 
tutional was properly taken to the 
supreme court. Richardson v. Sears, 
Roebuck & Co., 111 N.E. 85, 271 Hl. 
325. 


18. Munn y. Industrial Board, 113 
N.E. 110, 274 Ill. 70; Lauruszka v. 
Empire Mfg. Co., 111 N.E. 82, 271 Ill. 
304; Lafield v. Maryland Casualty 
Co,, +33;. SiW..(2a)) 487, 119) ex. 466 
[rev (Civ.App.) 29 S.W.(2d) 444]. 


[a] Illustration.—Under the pro- 
visions of the Illinois act of 1911 (L. 
[1911] p 321 § 10), it was held that 
error would lie to the supreme court 
from an award of compensation in 
the county court where the ground 
urged for the reversal was the un- 
constitutionality of the statute and 
the want of jurisdiction of the county 
court. Lauruszka v. Empire Mfg. Co., 
111 N.E. 82, 271 Til. 304. 


19. Baker v. Massey Harris Co., 
(Mo.App.) 49 S.W.(2d) 1060; Daniels 
v. General Box Co., (Mo.App.) 46 S. 
W.(2d) 1106; Wheat v. Globe Indem- 
nity Co., 44 S.W.(2d) 168, 226 Mo.App. 
590; Kristanik v. Chevrolet Motor Co., 
41 S.W.(2d) 911, 226 Mo.App. 89. 


20. Lafield v. Maryland Casualty 
Co., 33 S.W.(2d) 187, 119 Tex. 466 [rev 
(Civ.App.) 29 S.W.(2d) 444]. 


21. Carlson v. Avery Co., 196 Ill. 
App. 262. 

22. See Appeal and Error § 123. 

23. Sciola’s Case, 128 N.E. 666, 236 
Mass. 407. 

24. Sciola’s Case, supra. 


25. Norman vy. Consolidated Ce- 
ment Co.,.274 P. 233, 127 Kan. 643. 
But see Chippeaux v. Western Coal & 
Mining Co., 260 P. 625, 124 Kan. 475 
(holding an order requiring compen- 
sation claimant to submit to medical 
examination held to be “intermediate 
order,” and not appealable). 


26. See Appeal and Error § 129. 


27. Roach v. Yellow Cab, 160 A. 
415, 10 N.J.Misc. 777. 


28. In re Workmen’s Compensa- 
tion Fund, 119 N.E. 1027, 224 N.Y. 13. 


[a] The unanimous affirmance by 
the court below of an award by the 
industrial commission does not pre- 
clude the court of appeals from re- 
viewing the question whether the 
work of decedent when injured was 
or was not incidental to the hazard- 


ous work for which he was employed, 
where that is simply a conclusion 
drawn from facts found in detail and 
as to which there is no dispute. 
GlatzI_v..Stumpp, 220 N.Y. 71, 114 
N.H. 1053. 


29. Pascoal v. Mortenson, 145 A. 
149, 109 Conn. 39, 


30. See Appeal and Error § 256. 


31. See statutory provisions; and 
cases infra this note. 


[a] Appeal from interlocutory de- 
cree.—(1) Where the statute provides 
there can be no appeal from a final 
decree, to prevent error there may 
be. an appeal from an interlocutory 
decree, at least where the appeal fol- 
lows up questions of law not involv- 
ing: final disposition of the case, the 
rule that appeal from interlocutory 
decree will not be considered before 
entry of final decree not precluding 
consideration of such &n_ appeal, 
where none lies from final decree. 
Sciola’s Case, 128 N.E. 666, 236 Mass. 
407 (where the final decree contem- 
plated by the superior court’s decree 
of recommittal of a workman’s com- 
pensation case to the industrial acci- 
dent board is one from which an ap- 
peal will lie in equity, in the ab- 
sence of contrary provisions an ap- 
peal lies to the supreme judicial court 
from both the interlocutory and final 
decrees), But see Keohane’s Case, 
122 N.E. 573, 232 Mass. 487 (where su- 
perior court ordered that claim for 
compensation. be remitted to indus- 
trial accident board for finding, board 
had no jurisdiction, and board so 
found and dismissed claim, and su- 
perior court entered final decree af- 
firming board’s decision, under Work- 
men’s Compensation Act pt 3 § 11, 
case is properly before supreme ju- 
dicial court on employee’s adminis- 
tratrix’ appeal from such decree of 
superior court). (2) Alleged error 
in recommittal of case to industrial 
board, relating to procedural matter 
only, is not open on appeal from final 
decree, aS erroneously affecting de- 
cree, where no appeal was taken from 
interlocutory decree of recommittal. 
Canning’s Case, (Mass.) 186 N.E. 243. 


32. Keohane’s Case, 122 N.E. 573, 
232 Mass. 487. 


[a] Final judgments, from which 
appeals may be taken, include: (1) 
judgments affirming awards on ap- 
peal. Jonke v. Northern States Power 
Co., (S.D.) 245 N.W. 471. (2) Orders 
confirming an award, although the 
commission on making the award 
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view of an award.3* Where the act provides that, 
where no appeal is taken from an award, the court, 
on the filing of a certified copy of the award, shall 
enter judgment thereon, no appeal will lie from an 
order of such court denying a new trial after rendi- 
tion of such a judgment where no appeal was taken 
- from the award.?4 Notwithstanding a provision that 
findings of fact by the board on appeal from a de- 
cision of a referee shall be final, the court on ap- 
peal from the decision of the board may reverse the 
board on its finding where the board treated the ap- 
peal from the referee as involving a question of law 
and hence could not itself make any separate find- 
ings.?5 


Trivial error in the amount of an award which can 
be corrected by the court below will not warrant is- 
suance of a writ of certiorari to review the lower 
court’s affirmance of the award.?¢ 


[§ 1320] d. Right of Review. An appeal from a 
judgment on an award may, in a proper case, be taken 
by the board or commission.?? Where the board or 
commission had no authority to intervene in an ap- | 
peal from an award on which the reviewing court | 
made an award against insurer, it has no right to 
appeal from the judgment of the reviewing court.®® 
Where, however, the board was a party to the ap- 


held that the case could not be closed 
as future loss might be suffered. 
Johnstad v. Lake Superior Terminal 


35. McCauley v. 
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Co., 104 A. 617, 261 Pa. 312. 


- 


[§§ 1319-1323 


peal below, it has the same right to further review as 
any party in other civil actions.3® The action of the 
court below on appeal is not reviewable on further 
appeal as to a claimant who has filed no cross ap- 
peal.t? Where the commission decides adversely to 
a party who takes an appeal therefrom, but on ap- 
peal by another party the award is reversed, no ap- 
peal from the reversal can be had by the party fail- 
ing to appeal from the decision of the commission.** 
Where the court on appeal decides which of two in- 
surers is to be liable for compensation, the aggrieved 
insurer may have this determination reviewed.*? 


[§ 1321] e. Presentation and Reservation Below 
of Grounds for Review. As in ciyil actions general- 
ly,*® objections not raised below will not be con- 
sidered on appeal,** and an pectic’ to the finding 
of the court below should be specifiec.4® 


[§ 1322] f. Parties. The board or commission 
should be made a party to the appeal from a judg- 
ment affirming an award.*® No objection for non- 
joinder of parties can be made where the nonjoinder 
was the fault of appellant.*7 


[§ 1323] g. Taking and Perfecting Proceedings 
for Review. As in civil actions generally,*® an ap- 
peal from a judgment or decree on an award in com- 
pensation cases must be properly taken.4® Proceed- 


Imperial Woolen | commission excused delay in filing 


claim cannot deny prima facie cor- 
rectness of award on appeal. Bron- 


& Transfer Ry. Co., 162 N.W. 659, 165 
Wis. 499. (3) A judgment for claim- 
ant for compensation and an order 
denying defendant’s motion to dis- 
miss the appeal. Enneberg v. State 
Industrial Accident Commission, 167 
P. 310, 88 Or. 486. (4) A judgment 
on appeal and full trial to the effect 
that plaintiff have and recover a cer- 
tain sum weekly until further order 
ef the court. Schlesselman v. Trav- 
elers’ Ins. Co.,-195 N.W. 466, 111 Neb. 
65. (5) A judgment vacating an 
award and remanding it to the board 
or commission. Van Domelon v. Town 
of Vanden Broeck, (Wis.) 249 N.W. 60. 
(6) A judgment remanding the cause 
for an award consistent with the 
court’s decision. Santos v. Publix 
Theatre Corporation, 142 A. 745, 108 
Gonn. 159. (7) Judgments decisive of 
the rights of a surviving spouse to 
rosecute a claim. Dille v. Plainview 
Goal Co., (Iowa) 250 N.W. 607. 


[b] Decisions which are not final, 
and hence not appealable, include: 
(1) Orders directing stay of proceed- 
ings in the reviewing court pending 
hearings on certain issues by the 
board or commission. Continental 
Casualty Co. v. Connell, 290 P. 273, 
87 Colo. 577. (2) Orders refusing to 
dismiss an appeal from an order of 
the commission denying compensa- 
tion for failure to give notice of in- 
jury and file claim in time. Union 
Shipbuilding Co. v. Praviewski, 144 
A. 339, 156 Md. 412. (3) Orders re- 
mitting the case to the board for fur- 
ther proceedings. Cooke v. Industrial 
Commission, 172 N.E. 761, 340 Ill. 309; 
Raffaelle v. Industrial Commission, 
157 N.E. 206, 326 Ill. 166; Peabody 
Coal Co. v. Industrial Commission, 122 
N.E. 848, 287 Ill. 407. 


33. William Rahr Sons Co. v. In- 
dustrial Commission of Wisconsin, 
163 N.W. 169, 166 Wis. 28. : 


34. Kelley v. Prouty, 19: P.(2d) 
1061, 52 Idaho 743. ! 


36. Mountain Ice Co. v. Gurda, 157 
A. 255, 9 N.J.Mise. 1294. 


37. Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 S. 
W.. 533, 212 Ky, 123.947 A-L.R. 789: 


38. Department of Industrial Re- 
lations v. Travelers’ Ins. Co., (App.) 
171 S.E. 169 [conforming to (Ga.) 170 
S.E. 883]. 


39. Dragicevic v. State Industrial 
Sc bea Commission, 236 P. 354, 112 
Te ; 


40. Darby Harlan Coal Co. v. Fee, 
283 S.W. 438, 214 Ky. 470. 


41. Dille v. Plainview Coal Co., 
(Iowa) 250 N.W. 607. 


42. Nathan v. Parks, 164 A. 179, 
164 Md. 117. 


rete See Appeal and Error §§ 580— 


44. Ala.—American Radiator Co. v. 
Andino, 116 So. 121, 217 Ala. 424. 


Colo.—Midget Consol. Gold Mining 
Co. v. Industrial Commission of Colo- 
rado, 193 P. 493, 69 Colo. 218. 


Ill—Armour & Co. v. Industrial 
ee ae Illinois, 114 N.E. 173, 275 
* 325" 


Ky.—U. S. Coal & Coke Co. v. Gor- 
enz, 272 S.W. 882, 209 Ky. 370. 


Md.—Horn Ice Cream Co. vy. Yost, 
163 A. 823, 164 Md. 24. 


N.M.—Albuquerque & Cerrillos Coal 
Co. oF Ge eee 187 P. 560, 25° N. 
M. 686. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Pugh, (Civ.App.) 57: S.W.(2d) 248; 
Employers’ Liability Assur. Corpora- 
tion v. Williams, (Civ.App.) 293 S.W. 
210. 


[a] hus (1) an employer obtain- 
ing decision on merits before moving 
to dismiss appeal from the industrial 
accident commission’s order on 
ground that record did not show that 


iszewski v. Baltimore & O. R. €o., 144 
A. 345, 156 Md. 447. (2) A finding, 
supported by evidence, that the em- 
ployee, in the course of employment, 
sustained an injury whieh was the 
proximate cause of his contracting 
pneumonia resulting in death cannot 
be complained of on appeal where 
appellant, by failing to request any 
charges, conceded the finding. Texas 
Employers’ Ins. Ass’n v. Jimenez, 
(Tex.Civ.App.). 267 S.W. 752: 


45. Thompson v. Twiss, (Conn.) 97 
A. 328, 330, 90 Conn. 444, L.R.A.1916E 
506 (where the court said: ‘‘The first 
ground, that ‘the court erred in .find- 
ing the facts set forth in part first 
of the finding,’ iS general, and not spe- 
cifically addressed, as it should have 
been, to such paragraphs of the find- 
ing of the commissioner and made a 
part of the finding of the superior 
court as the respondents desired to 
have corrected’). 


46. Black Mountain Corporation v. 
Black, 294 S.W. 820, 220 Ky. 85. 


47. Georgia Casualty Co. v. Camp- 
bell, (Tex.Civ.App.) 266 S.W. 854. 


48. See Appeal and Error §' 1031. 


49. Martin’s Case, 121 N.E. 152, 
231 Mass. 402. 


{a] For example, where the com- 
pensation act makes no provision for 
an appeal direct] to the supreme 
court of the jurisdiction but only for 
an appeal to such court from a de- 
cree of the superior court, presenta- 
tion of pertinent papers to the supe- 
rior court by a party with a state- 
ment that he wishes to appeal to the 
supreme court i$ not an appeal to 
such court, and, where the superior 
court renders a decree confirming an 
award, filing of objections to the en- 
try of the decree is not an appeal 
therefrom,: and cannot be converted 
into.an appeal, by the judge of the 
court below filing a memorandum that 
he regarded the party as taking an 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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ings for further review may properly be taken under 
the provisions of the law in force at the time of the 
judgment appealed from rather than under the law 
as subsequently amended.®® Leave to appeal has 
been held unnecessary where appeal is a matter of 
right.*4 Where appeals are taken by serving notice 
of appeal on the adverse party and the clerk of the 
trial court, notice by the employer and insurer must 
be served on claimants as adverse parties, as well as 
on the attorney-general, appearing for the commis- 
sion and the clerk of court.®? Notice of appeal must 
be served on claimants, even though they do not ap- 
pear in an action to set aside an award, decided ad- 
versely to the employer, who appeals.®® Where a no- 
tice of appeal is entitled “In the matter of the appeal 
of” claimant, it is immaterial that on appeal the title 
is changed to name claimant as claiming against the 
commission.®¢ A motion to set aside an order of the 
full board, denying the employee compensation, and 
granting the right to appeal, is not proper proced- 
ure.5> 

Affidavit. Where the statute requires filing of an 
affidavit as a prerequisite to an appeal, where judg- 
ment has been rendered against both the employer 
and insurer and only the employer files an affidavit, 
the attempted appeal of insurer cannot be heard.°® 


Time for taking and perfecting. The appeal must 
be taken within the time after rendition of the 
judgment specified by the act,®’ and writs of error 
must be sued out within the time fixed for return 
of the record to the commission.5® The time allowed 
for perfecting an appeal commences to run on the 
overruling of a motion for new trial based on errors 
of law rather than from the date of rendition of de- 
eree,°® although the contrary has been held.*® Ordi- 
narily, appeals must be taken at the judgment term 
of court,®! but, where a motion for new trial and 


appeal. Martin’s Case, 121 N.E. 152, 


231 Mass. 402. Colo. 179; 
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mission of Colorado, 13 P.(2d) 261, 91 
General Chemical Co. v. 
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in arrest of judgment and a bill of exceptions are re- 
quired before one can perfect an appeal, the appeal 
may be taken at a subsequent term.°?* Where a bill 
of exceptions is not required, the filing of, it in the 
term following that in which a motion for new trial 
was denied is not too late.** 


Service of bill of exceptions. In the absence of 
statutes permitting it, service of the bill of exceptions 
by registered mail is improper as not in compliance 
with the manner prescribed.®* 


Bond. Where the statutes applicable to appeals in 
civil actions generally require a supersedeas bond 
in order to stay execution pending the outcome of 
the appeal,®® it is proper to require such bond in 
an appeal in compensation eases in the absence of 
anything to the contrary in the compensation act.*® 


Entry or docketing. Where the statute requires 
entry forthwith in the appellate court,** where an 
appeal has been taken and a motion in the court be- 
low to dismiss because not entered forthwith in the 
appellate court has been denied, in an argument of 
the case on its merits in the appellate court a second 
such motion will be denied.*8 


[§ 1324] h. Assignment of Error. As in civil ac- 
tions generally,®® assignments of error must, to be 
of any avail, point out wherein the court erred in its 
decision on appeal from an award.7° Where the court 
on appeal from a decision of the board adopted the 
findings of the referee in sustaining claimant’s ex- 
ceptions, a proper form of assignment of error on ap- 
peal is to assign the action of the court in sustain- 
ing the exceptions.*1_ No assignment of error is nec- 
essary where appellant claims that the employee was, | 
at the time of the injury, without any statutory right 
to recover compensation, as such question, going to 
the foundation of the right of action, arises on the 


by Arietice! 35 S.W.(2d) 533, 237 Ky. 


50. H. W. Clark Co. v. Industrial 
Commission, 126 N.E. 679, 291 Ill. 561. 


51. Fineman v. cae Ga-He-Ga, 
180 N.E. 105, 258 N.Y. 423. 


52. Frontier Mining Co. v. Indus- 
trial Commission of Wisconsin, 169 
N.W. 312, 168 Wis. 157. 


53. Sherwood v. Redfield, 175 N. 
W. 782, 171 Wis. 91. 


54. Butterfield v. State Industrial 
Accident Commission, 226 P. 216, 223 
PB: 941, 111, Or.. 149, 


55. Udell v. Leedy Mfg. Co., 153 
N.E. 816, 85 Ind.App. 562. 


56. Wheat v. BE. A, Whitney & Son, 
(Mo.App.) 34 S.W.(2d) 158. 


57. General Chemical Co. v. Thom- 
as, 203 P. 660, 71 Colo. 28; Blackshear 
vy. U. S. Fidelity & Guaranty Co., 167 
S.. 704, 46 Ga.App. 466; Dragon v. 
Trimburger, 243 P. 824, 42 Idaho 132; 
Wendle v. Cardin, 217 P. 615, 37 Idaho 
561; Garman v. Cambria Title, Sav- 
ings & Trust Co., 88 Pa.Super. 525. 


{a] Entry by  prothonotary.— 
Where the court has ordered its 
clerk to enter judgment, and this is 
done, the time for perfecting an ap- 
peal commences to run then, and not 
en the subsequent entry of the judg- 
ment by the prothonotary in compli- 
ance with an order of claimant’s at- 
torney. Garman v. Cambria Title, 
Savings & Trust Co., 88 Pa.Super. 525. 


58. Lawrence’ v. Industrial Com- 


Thomas, 203 P. 660, 74 Colo. 28. 


{a] Thus, under Industrial Com- 
mission Act § 106, requiring the rec- 
ord in any case to be transmitted to 
the industrial commission within 
twenty days after the order or judg- 
ment of the district court, unless a 
writ of error shall be obtained in the 
meantime, a stay of execution for 
thirty days, if valid at all, did not 
abrogate the twenty-day requirement 
entirely, but merely postponed the 
time from which the twenty days be- 
gan to run. General Chemical Co. v. 
Thomas, 203 P. 660, 71 Colo. 28. 


59. Saxton v. Sinclair Refining Co., 
(Neb.) 250 N.W. 655. 


60. Ferguson v. Palmolive-Peet 
Co., 283 P. 508, 129 Kan. 516. 


61. State ex rel. May Department 
ceaheaa v. Haid, 38 S.W.(2d) 44, 327 
Oo. 7 


{a] Term where time of payments 
limited.—If time limited for periodi- 
cal payments is not more than six 
months, bill of exceptions on appeal 
must be settled with reference to term 
at which order is made and, if not 
so settled, will not be considered. 
Hanley v. Union Stockyards Co., 158 
N.W. 939, 100 Neb. 232. 


62. Murphy v. St. Louis County 
Water Co., (Mo.App.) 54 S.W.(2d) 
69; Barlow v. Shawnee Inv. Co., (Mo. 
App.) 48 S.W.(2d) 35. 


63. Mary Helen Coal Corporation 


64. Cox v. Bibb Mfg. Co., 164 S.E. 
97, 45 Ga.App. 158. 


65. See statutory provisions. 


66. Paul v. Skelly Oil Co., 7 P.(2d) 
73, 134 Kan. 636. 


67. See statutory provisions. 


68. In re Moran, 119 N.E. 956, 230 
Mass. 500. 


[a] Superior court had jurisdic- 
tion of motion by workmen’s compen- 
sation insurer to dismiss employee’s 
appeal for want of prosecution, or 
because not entered ‘forthwith’ in 
the supreme judicial court. In re Mo- 
ran. 119 N.E. 956, 230 Mass. 500. 


69. See Appeal and Error § 1504. 


70. Day v. Sioux Falls Fruit Co, 
177 N.W. 816, 43 S.D. 65. 


[a] Assignment held insufficient. 
—The statement under an assignment 
of error: ‘‘This injury occurred about 
July 24, 1916. Claim for compensa- 
tion was filed with the State Board 
April 30,1917. Claimant testified that 
he was confined to his bed 115 days 
after his injuries and was then out 
occasionally driving in a car’—was 
inswfficient to enable the court to re- 
view the trial court’s finding that the 
claim was filed within the time pro- 
vided by the act. U. S. Fidelity & 
Guaranty Co. v. Parker, (Tex.Civ. 
App.) 217 S.W. 195. 


71. Chase v. Emery Mfg. Co., 113 
A. 840, 271 Pa. 265. 
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face of the record without formal presentation by 


assignment of error.*? 


° 

[§ 1325] i. Record. As in civil actions general- 
ly,?® bills of exceptions have been held unnecessary 
where the record adequately discloses the matters 
presented for review,** and are unnecessary unless 
evidence was heard in the reviewing court.7° 
a bill of exceptions is necessary, in its absence the 
court on appeal can consider only such errors as are 
In the absence of any statute so 


fundamental.*® 
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or omissions, the supreme court must return it as it 


cannot exercise original jurisdiction in compensation 


proceedings. ®? 


Where 


urge on writ of 


requiring, a complete transcript of the testimony is 


not necessary on appeal.7? 


ord.*® 
sidered.®° 
the court below.®+ 


72. Lumbermen’s Reciprocal Ass’n 
v. Ryan, (Tex.Civ.App.) 299 S.W. 701. 


73. See Appeal and Error § 1786. 


74, Sanitary Dist. of Chicago v. 
Industrial Board of Illinois, 118 N.E. 
475, 282 Tl. 182; Workmen’s Compen- 
sation Board v. U. S. Coal & Coke Co., 
245 S.W. 900, 196 Ky. 833; Broniszew- 
ski v. Baltimore & O. R. Co., 144 A. 
345, 156 Md. 447. 


[a] Im Missouri (1) under a stat- 
ute making transcript of entire pro- 
ceedings including evidence taken be- 
fore compensation commission record 
of cause in circuit court on appeal, 
such record is reviewable on appeal 
from the circuit court’s judgment, in 
the absence of bill of exceptions and 
motion for new trial in the circuit 
court. Higgins v. Heine Boiler Co., 
41 S.W.(2d) 565, 328 Mo. 493; State 
ex rel. May Department Stores Co. v. 
Haid, 38 S.W.(2d) 44, 327 Mo. 567 
(filing of unnecessary motion for new 
trial and for rehearing did not have 
effect of extending finality of judg- 
ment rendered by circuit court in 
workmen’s compensation proceeding 
for purpose of appeal). (2) Prior to 
such statute, however, evidence ad- 
duced before compensation commis- 
sion was not part of record proper, on 
appeal from judgment of circuit court 
reversing award, so that a bill of ‘ex- 
ceptions and motion for new trial 
were necessary. Lilly v. Moberly 
Wholesale Grocery Co., (Mo.App.) 32 
S.W.(2d) 1099; Brocco v. May De- 
partment Stores Co., (Mo.App.) 22 
S.W.(2d) 832. (3) A decision that a 
motion for new trial was not neces- 
sary for review of record in compen- 
sation proceeding does not operate 
retrospectively. State ex rel. Black- 
mer & Post Pipe Co. v. Rosskopf, 
(Mo.) 55 S.W.(2d) 287 (continuance of 
motion for new trial timely filed be- 
fore rendition of such decision gave 
eourt jurisdiction to grant new trial 
at subsequent term). 


[b] What constitutes record.—In 
certiorari to review an award af- 
firming proceedings of the industrial 
board, petition and return constitute 
record, and defendant could urge as 
error judgment overruling his motion 
to quash writ, although no bill of 
exception was preserved and made 
part of record. City of Pana vy. In- 
qoetrial Board, 116 N.E. 647, 279 Il. 

(hus 


75. Mary Helen Coal Corporation 
Vv. SE ee 35 S.W.(2d) 533, 237 Ky. 
348. 


[a] A provision for allowing a 
transcript of the evidence as a sub- 
stitute for a bill of exceptions has 
been held an insufficient method of 


As in eivil actions gen- 
erally,7® the court on appeal is bound by the rec- 
Matters outside the record cannot be con- 
The record must show the jurisdiction of 
Where the record contains errors 


as to the cause 
mencement of a 


appeal from a decision rendered in 


‘certiorari proceedings against a board 


or commission where no evidence was 
examined in such proceeding. Gon- 
zilez v. Workmen’s Relief Commis- 
sion, 33 Porto Rico 134. 


{[b] Filing.—Where, on appeal 
from an order,quashing,a writ of cer- 
tiorari to review proceedings before 
the board, appellee, subsequent to the 
expiration of the time when a bill of 
exceptions could be filed, stipulated 
that the bill might be incorporated 
into the transcript of the record, he 
could not object that the court was 
without authority to order that the 
evidence and proceedings before the 
board be incorporated in the_ bill. 
North. v. Board of Trustees of the 
University of Illinois, 201 Ill.App. 449. 


76, Texas Employers’ Ins. Ass’n v. 
Nelson, (Tex.Civ.App.) 292 S.W. 651. 


77. Enneberg v. State Industrial 
Peak Commission, 167 P. 310, 88 
re 6. 


[a] In Maryland, under Ct. of Ap- 
peals Rules, rule 5, on appeal in work- 
men’s compensation cases, testimony 
in extenso taken before the commis- 
sion and court below, together with 
reproductions of forms furnished by 
commission with instructions for 
their use, should not be included in 
the record. Dickson Construction & 
Repair Co. v. Beasley, 126 A. 907, 146 
Md. 568. 


[b] Propriety.—A transcript of 
the evidence should not be included 
in the record when correction of the 
finding of the board is not assigned 
as ground for the appeal. Mesite v. 
International Silver Co., 134 A. 264, 
104 Conn. 724. « 


7g. See Appeal and Error § 2287. 


79. Strebing v. Industrial Commis- 
sion, 184 N.E. 886, 351 Ill. 627; Lew- 
is v. Industrial Commission, 183 N.E. 
629, 350 Ill. 555. 


80. U.S.—Texas Compensation Ins. 
Co. v. Neilsen, 47 F.(2d) 1047. 


Tll.—Lumbermen’s Mut. Casualty 
Co. v. Industrial Commission, 135 N. 
BE. 756, 303 Ill. 364. 


Ky.—-Hatfield v. Billiter & Wiley, 
22 S.W.(2d) 129, 231 Ky. 736. 


Mass.—Chisholm’s Case, 131 N.E. 
161, 238 Mass. 412. 


Pa.—Lane v. Horn & Hardart Bak- 
ing (Covi 104A, 615, 261 Pa:'7329, 13 
A.L.R} 963. 


Tex.—Texas Employers’ Ins. Ass’n 
Mee es (Civ.App.) 52 S.W.(2d) 


fa] Findings not in record cannot 


Alteration of record. Where the record shows an 
alteration, showing election to come within the act, 
in the absence of any claim before the commission 
and the lower court that the alteration was made aft- 
er certification and approval, the employer cannot 


error that it was exempt under the 


classification in the act.®?~ 


[§ 1326] j. Dismissal of Appeal. An appeal from 
a decision affirming an award disallowing compensa- 
tion may be dismissed where there was no finding 


of the injury.*4. While the com- 
new action based. on the same mat- 


be assumed.—In a widow’s proceed- 
ings for compensation, where there 
was evidence of two incidents of bar- 
rel lifting by deceased on different 
dates, trial judge was not justified in 
assuming the compensation commis- 
sion must have found the circum- 
stances surrounding lifting of barrel 
as occurring on the date related by 
employer’s witnesses, instead of that 
related by claimant’s, where the rec- 
ord shows no such finding. Hartz v. 
Hartford Faience Co., 97 A. 1020, 90 
Conn. 539. 


[b] Direction of verdict.—On ap- 
peal the correctness of a direction of 
verdict must be determined by the 
testimony contained in the transcript 
offered in the lower court on appeal 
from the board. McKenzie v. Indus- 
trial Commission of Ohio, 155 N.E. 
704, 24 Ohio App. 455. 


n 

[c] What constitutes record.—(1) 
The application of a claimant for 
compensation becomes part of the 
record for the purposes of review. 
Consumers’ Co. v. Industrial Commis- 
sion, 146 N.E. 539, 315 Ill. 592. (2) 
A stipulation as to weekly rate of 
wages of compensation claimant, hav- 
ing been filed, becomes part of the 
record, having the effect of pleading. 
New Amsterdam Casualty Co. v,. 
Kemp, (Tex.Civ.App.) 289 S.W. 416. 
(3) The record certified to the cir- 
cuit court by the industrial commis- 
sioner involves the merits and neces- 
sarily affects the judgment, and hence 
becomes part of the judgment roll of 
the circuit court, if that court enters 


judgment. Detling v. Tessier, (S.D.) 
240 N.W. 598. 
[d] Incorporation by court below. 


—(1) It has been held unnecessary 
for the record on appeal to contain 
a finding by the lower court making 
the finding of the board or commis- 
sion a part of the record. Douth- 
wright v. Champlin, 100 A. 97, 91 
Conn. 524. (2) Whether the evidence 
justified the determination of the cir- 
cuit court reviewing a compensation 
case could be determined upon appeal 
from judgment alone, without settling 
the record. Detling v. Tessier, supra. 


* 81. Petroleum Casualty Co. v. 
Webb, (Tex.Civ.App.) 54 S.W.(2d) 
1066; Texas Indemnity Ins. Co. v. 


Moss, (Tex.Civ.App.) 18 S.W.(2d) 712; 
Houston Packing .Co. v. Mason, (Tex. 
Civ.App.) 286 S.W. 862. 


82. WHeckard v. Industrial Commis- 
sion, 187 N.E. 172, 353 Ill. 197. 


83. Indian Hill Club v. Industrial 
pie Snap bd 140 N.E. 871, 309 Ill, 


84. Porter v. City of New Haven, 
185 A. 293, 105 Conn. 394. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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% 
ters involved in a decision appealed from may gen- 
erally require dismissal of the appeal, this rule has 
been held not to be applied to the filing of a new 
claim for compensation to avoid the bar of limita- 
tions in the event of an adverse decision on appeal 
from a judgment reversing an allowance of compen- 
sation.*®> The failure of appellant to serve within the 
required time notice of appeal from an order of the 
court affirming an award is ground for dismissal.*° 
Where the error-involved is merely clerical and cor- 
rectable by the court below, and the amount involved 
is too small to give the appellate court jurisdiction, 
the appeal must be dismissed.87 Where, after a 
ease had been remitted and the commission had made 
a final award subsequent to the death of claimant, 
which was affirmed on appeal, upon findings, disclos- 
ing claimant’s death, a further appeal will be dis- 
missed, no substitution having been made as re- 
quired.§& An appeal from a judgment affirming an 
award will not be dismissed for a mere misnomer.’® 


[§ 1327] k. Scope and Extent of Review—(1) In 
General. The scope and extent of review of appeals 
in compensation cases varies in the different jurisdic- 
tions,®® in some jurisdictions the reviewing court be- 
ing required to consider the case de novo,®?! which 
other jurisdictions refuse to permit,®? and, where 
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. 


the record is adequate, it may pass on the merits of 
the case.°? In some jurisdictions the court may con- 
sider all assignments of error which are proper 
grounds for new trial, including the weight of the 
evidence,®* while in others the court is limited to 
correction of questions of law,®® to determining if 
there is evidence to support the findings,®® and 
whether the law has been properly applied;°? or 
whether the findings justify the award.®* The scope 
and extent of the review is limited by the law in 
force at the time of the judgment under review.°?® 
Customs and decisions of the board or commission 
are not controlling on the reviewing court,’ nor are 
the directions of the lower court on remanding the 
cause to the commission.2, Where the lower court’s 
functions are confined to a review of the record 
brought before it from the board or commission, its 
rulings on evidence and refusal to make finding are 
not reviewable.? Where the court on appeal from 
a judgment affirming an award has the findings of 
the specific circumstances surrounding the accident, 
these, rather than the general conclusions drawn 
therefrom by the board, are to control its decision.* 


Waiver of grounds. Where insurer appealed from 
the decree and also from the denial of its motion to 
recommit to the board, the appeal from such denial 


85. Dille v. Plainview Coal Co., 
(Iowa) 250 N.W. 607. 


86. Landes v. Lupton, 
1056, 221 N.Y. 574 


87. Consolidated Coal Co. v. Jen- 
nings, 33 S.W.(2d) 647, 236 Ky. 705. 


88. O’Hsau v. E. W. Bliss, 121 N.E. 
362, 224 N.Y. 701. 


89. Barlow v. Shawnee Inv. Co., 
(Mo.App.) 48 S.W.(2d) 35. 


90. See cases infra this note and 
notes 91 et seq. 


[a] Particular matters.—(1) 
Where the lower court reserved for 
advice questions of law raised upon 
appeal from an award, only those 
questions reserved can be considered. 
Osterhout v. Same, 101 A. 494, 92 
Conn. 91; Swanson v. Latham & 
Crane, 101 A. 492, 92 Conn. 87. (2) 
Weight and credibility of evidence 
which was added on appeal to the 
trial court from the commission’s 
award denying the employee compen- 
sation could be considered only on 
motion in the trial court for new 
trial, and not on appeal. Townsend 
Grace Co. v. Ackerman, 148 A. 122, 
158 Md. 34. (3) Attorneys’ affidavits 
that an award of the board was not 
offered in evidence could not be con- 
sidered by the appellate court, not 
having been acted upon by the trial 
court. Texas Employers’ Ins. Ass’n 
v. Adcock, (Tex.Civ.App.) 27 S.W.(2d) 
363. (4) On appeal from a judgment 
setting aside an award, in the absence 
of a finding by the jury that failure 
of the workman to notify insurer of 
injury was excusable, a finding by the 
trial court adverse to claimant on 
such issue will be implied on appeal 
from a judgment for insurer. Watts 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 264 S.W. 186. (5) Where an 
item of an award is inadvertently 
omitted therefrom and is not embrac- 
ed within the judgment on appeal, 

_it is not at issue on further appeal. 
Casebolt v. International Life Ins. Co., 
(App.) 42 S.W.(2d) 939 [transf (Mo.) 
38 S.W.(2d) 1044]. (6) Error in plac- 
ing the burden of proof raised in the 
trial court and assigned in the appel- 
late court must be noticed in support 
of the latter court’s reversal. Nobles 


116 N.E. 


v. Texas Indemnity Ins. Co., 

Commn.App.) 12 S.W.(2d) 199 
forming judgm (Civ.App.) 1 S.W.(2d) 
451, and vacated (Commn.App.) 24 S. 
W.(2d) 867]. (7) Where the constitu- 
tionality of the act involved was 
questioned but not passed on by the 
lower court, on appeal it must be 
passed on before the lower court can 
be reversed. Gima v. Hudson Coal 
Co., 161 A. 908, 106 Pa.Super: 288 [aff 
165 A. 850, 310 Pa. 480, and foll Shott 


Vv. eltudson, Coal Co. 165) VAS Sie, 1320 
Pa, 488]. 
91. Herbert v. State, 246 N.W. 454, 


124 Neb. 312. 


92. Gotchy v. North Dakota Work- 
men’s Compensation Bureau, 194 N.W. 
663, 49 N.D. 915. 


93. Kearney v. Industrial Accident 
Board; 1 P.(2d) 69, 90 Mont. 228. 


94, Piascik v. Industrial Commis- 
sion of Ohio, 143 N.E. 533, 109 Ohio 
St. 570. 


95. Lading v. City of Duluth, 190 
N.W. 981, 153 Minn. 464. See Appeal 
and Error § 2536 et seq. 


[a] On appeal from superior court 
judgment affirming award (1) of com- 
pensation commissioner, only question 
for reviewing court is whether -com- 
missioner’s conclusions resulted from 
incorrect application of legal princi- 
ples or violation of plain rules of rea- 
son or logic. Smith v. Seamless Rub- 
ber (Co., 150) AW 1105 111 Conn 365; *69 
A.L.R. 856. (2) Question whether em- 
ployee was injured in employment is 
one of law for trial judge, where 
evidence is undisputed, and may be 
reviewed. Southern Casualty Co. vy. 
ters, (Tex.Civ.App.) 14 S.W.(2da) 

11. 


96. Gasperin v. Consolidation Coal 
Co., 143 A. 187, 293 Pa. 589; Natalini 
v. Riefler & Sons, 133 A. 547, 286 Pa. 
301; Soule v. McHenry, 132 A. 799, 
286 Pa. 49; Christ v. Philadelphia & 
Reading Coal & Iron Co., 126 A. 250, 
281 Pa. 94. 


[a] Illustration.—An appeal to the 
common pleas under the Workmen’s 
Compensation Act is in the nature of 
a certiorari, all questions of fact be- 
ing left to the deliberation of the 


compensation board. On appeal from 
the common pleas to the superior 
court, the latter court may examine 
the opinion of the common pleas to 
ascertain the grounds of its action. 
Where the opinion discloses the facts 
on which the judgment is based, the 
appellate court may inquire whether 
they support the conclusions reached. 
Karpati v. Cambria Steel Co., 70 Pa. 
Super. 202. 


$7. Gasperin v. Consolidation Coal 
Co., 143 A. 187, 293 Pa. 589; Natalini 
v. Riefler & Sons, 133 A. 547, 286 Pa. 
301; Soule v. McHenry, 132 A. 799, 286 
Pa. 49; Christ v. Philadelphia & Read- 
ing Coal & Iron Co.) 126 A’ 250) 281 
Pa. 94; Thomas vy. State Workmen’s 
Ins. Fund, 124 A. 499, 280 Pa. 331; 
Watkins v. Pittsburgh Coal Co., 123 
A. 461, 278 Pa. 463; Kerwin v. Ameri- 
can Ry. Express Co., 116 A. 655, 273 
Pa. 134; Kuca v. Lehigh Valley Coal 
Co., 110 A. 731, 268 Pa. 1638. 


98. Saxon y. Hrie R. Co., 116 N.E. 
983, 221 N.Y. 179; Raney v. State In- 
dustrial Accident Commission, 166 P. 
523, 85 Or. 199. 


[a] On appeal from unanimous af- 
firmance of award under Workmen’s 
Compensation Act, sufficiency of find- 
ings to sustain the award was held 
the only question reviewable. Saxon 
hie R. Co. 116 N.E. 983) 2212 Neve 


99. Paradise Coal Co. v. Industrial 
Commission, 135 N.E. 20, 303 Ill. 38. 


1. Burchett v. Department of La- 
bor & Industries, 261 P. 802, 263 P. 
746, 146 Wash. 85. 


2. Cooke v. Industrial Commission, 
172 N.E. 761, 340 Ill. 309; Raffaelle v. 
Industrial Commission, 157 N.E. 206, 
326 Ill. 166. 


[a] Thus the supreme court is not 
concluded by the circuit court judg- 
ment setting aside commission’s 
award on second hearing and rein- 
stating award on first hearing. Raf- 
faelle v. Industrial Commission, 157 
N.E. 206, 326 Ill. 166. 


3. Leach v. J. I. Case Threshing 
Mach. Co., 219 N.W. 884, 53 S.D. 13. 


4. McInerney v. Buffalo & S. R. 
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must be treated as waived, when not referred to in 
the brief nor argued at the bar.® 


Agreements limiting review. An agreement be- 
tween counsel that the only issue involved in the 
appeal was the constitutionality of the statute does 
not preclude the court from considering the ques- 
tion of whether the work in which the employee was 
engaged was within the act, where the record before 
the court was sufficient for determination of such 
question.® 


Matters not necessary to decision on review will 
not ordinarily be passed on by the reviewing court,’ 
but it may do so.§ A question as to payment of 
compensation pending appeal is moot, where no pay- 
ments were made and in the meantime an act was 
passed suspending such payments.® On proceedings 
to review a judgment for attorney’s fees in favor 
of an employee, the question of the amount of the 
award of compensation is not reviewable.1° Where 
the lower court erroneously dismissed an appeal from 
the commission, but granted certiorari on the ground 
that there was no remedy by appeal, and determined 


every question which could have been raised by™ap- 


peal, the higher court, after determining that ap- 
peal is proper, need not determine whether the cer- 
tiorarl was properly issued.!! 


[§ 1328] (2) Who May or May Not Allege Error. 
One cannot complain of a ruling on appeal which 
is favorable to him,'? or does not affect him,!* as 
where the error, if any, in the award is favorable to 
the complaining party.14 Where the employer ap- 
peals from an award but claimant takes no cross 
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‘ity or resisting an award.?° 


[§§ 1327-1329 


appeal, his objection to modification of the award by 
the appellate court cannot be considered on tae em- 
ployer’s appeal from that court,!® and an appeal 
by an insurer gives the employer no right to be heard 
on review where he took no appeal from the award 
of the board;'® but it has been held that an employ- 
er’s failure to appeal from a favorable judgment af- 
firming denial of compensation, although both the 
court and the commission overruled his contention 
that deceased employee was engaged in interstate 
commerce, did not prevent the employer’s raising 
the question on claimant’s appeal.t7 One who intro- 
duces a certificate of the record of the board cannot 
object to its sufficiency.18 One seeking compensa- 
tion under a special provision for awards for hernia 
could not assign as error refusal to make award 
under general provisions of the act.1® The jurisdic- 
tion of the court below to render judgment against 
insurer on reversing an order of the board cannot 
be questioned by an insurer who, while not formal- 
ly on the record as a party, conducted the entire con- 
troversy including the appeals from the board and 
the court below, the employer never denying liabil- 
Where both parties 
to a compensation case alleged that the injury was 
sustained in a certain county, on appeal of insurer 


. a reversal cannot be had for want of evidence that 


the injury was sustained in such county.?1 


[§ 1329] (3) Presumptions. As in civil actions 
generally,” all reasonable presumptions in favor of 
the ruling of the court on appeals from awards will 
be indulged in on review.?* Where the validity of 
the award is directly attacked, no presumption in 


Ea ponaTi en, 121 N-B. 806, 225 N-Y. 


5. Fernald’s Case, 134 N.E. 347, 


240 Mass. 567. 


6. Biake v. Wilson, 112. A. 
268 Pa. 469, 15 A.L.R. 726. 


7. Industrial Commission of Colo- 
rado v. Bonfils, 241 P. 735, 78 Colo. 306; 
Gonirenki v. American Steel & Wire 
Con 3, Al 26, 106) Connk 1s Threatt 
v. American Mut. Liability Ins. Co., 
160 S.E. 379, 173 Ga. 350 [cert den 
Fas Clan la tae 84 6 OS.167 0,26) od, 
567]; Ritzman v. Industrial Commis- 
sion, 186 N.E. 545, 353 Ill. 34. 


[a] TMllustrations.—(1) Assign- 
ments attacking constitutionality of 
sections of Workmen’s Compensation 
Act will not be considered, where 
claim admittedly was not filed within 
twelve months after injury. Threatt 
v. American Mut. Liability Ins. Co., 
160 S.E. 379, 173 Ga. 350 [cert den 
52) S.Ct. 127, 284 U.S: 670, 76 L.wds 
567]. (2) Procedure before compensa- 
tion commissioner will not be consid- 
ered on appeal unless rights are prej- 
udicially affected. Gonirenki v. Amer- 
ican Steel & Wire Co., 137 A. 26, 106 
Conn. 1. (3) Where award of com- 
pensation could be supported under 
Workmen’s Compensation Act § 9, 
question of constitutionality of § 49, 
on which it was based, need not be 
considered on appeal. Industrial 
Commission of Colorado y. Bonfils, 
241 P. 735, 78 Colo. 306. (4) Where 
award to claimants for son’s death 
was for minimum amount allowable, 
the supreme court need not deter- 
mine percentage of dependency. Ritz- 
man v. Industrial Commission, 186 N. 
BE. 545, 353 Ill. 34. 


8 Milwaukee Basket Co. v. Indus- 


126, 


trial Commission of Wisconsin, 181 


N.W. 308, 173 Wis. 391. 


_ [a] Thus, on review of a judgment 
in an action brought to review an 
award of the industrial commission, 
the question whether, in determining 
the amount contributed to the support 
of his parents by an unmarried son 
contributing his entire earnings to 
the family purse, the amount actually 
used or needed for his individual sup- 
port should be deducted may be de- 
termined on suggestion of the assist- 
ant attorney general, although not 
necessary for a disposition of the 
case. Milwaukee Basket Co. v. In- 
dustrial Commission of "Wisconsin, 
181 N.W. 308, 173 Wis. 391. 


9. Wallins Creek Collieries Co. v. 
Hicks, 287 S.W. 713, 216 Ky. 262. 


10. St. Louis Pressed Steel Co. v. 
Schorr, 135 N.E. 766, 303 Ill. 476. 


11. Hoover v. Central Iowa Fuel 
Co., 176 N.W. 945, 188 Iowa-943. 


12. Zelazny v. Seneca Coal Mining 
Cos,p A194 AA AST 2.7 bi as e389 0. 


13. General Acc. Fire & Life Ins. 
Corporation v. Bundren, (Tex.Commn. 
App.) 283 S.W. 491 [aff (Civ.App.) 274 
S.W. 671]; Consolidated Underwriters 
v. Saxon, (Tex.Civ.App.) 250 S.W. 447 
[rev on other grounds (Commn.App.) 
265 S.W. 143]. 


14. National Malleable Castings 
Co. v. Industrial Commission, 137 N. 
E. 520, 306 Ill. 146; General Ace. Fire 
& Life Ins. Corporation v. Bundren, 
(Tex.Commn.App.) 283 S.W. 491 [aff 
(Civ.App.) 274 S.W. 671]; Hartford 
Accident & Indemnity Co. y. Durham, 
(Tex.Civ.App.) 222 S.W. 275. 


[a] MTlustrations.—(1) An employ- 


er cannot complain of an award for 
partial disability as excessive where 
the employee claimed, and the evi- 
dence showed, total disability. Wells 
Bros. Co. v. Industrial Commission, 
121 N.E. 256, 285 Ill. 647. (2) Insur- 
er cannot complain that the award to 
claimant was less than was author- 
ized by the verdict. General Accident 
Fire & Life Assur. Corporation v. 
Bundren, (Tex.Civ.App.) 274 S.W. 671 
[aff (Commn.App» 283 S.W. 491]. 


15. U.S. Coal & Coke Co. v. Gor- 
enz, 272 S.W. 882, 209 Ky. 370. 


16. McPherson vy. Henry Motor 
Sales Corporation, 160 S.B. 283, 201 N. 
C. 303 [appeal dism 52 S.Ct. 499, 286 
U.S. 527, 76 L.Ed. 1269]. 


17. Morrison v. Terminal R. R 
Ass’n, (Mo.App.) 57 S.W.(2d) 775. 


18.. Dosen yv. East Butte Copper 
Mining Co., 254 P. 880, 78 Mont. 579. 


19. Ellis v. U. S. Fidelity & Guar- 
Fini Co., (Tex.Civ.App.) 6 S.W.(2d) 
20. Chase v. Emery Mfg. Co., 113 


A. 840, 271 Pa. 265. 


21. Lafield v. Maryland Casualty 
Co., 33 S.W.(2d) 187, 119 Tex. 466 
{rev (Civ.App.) 29 S.W.(2d) 444]. 


22. See Appeal and Error § 2662 
et seq. 


23. See cases intra this section. 


[a] Particular matters presumed. 
—(1) That the parties are within the 


provisions of the act. Falvey v.. 
Sprague Meter ‘Co., 151 A. 182, 111 
Conn. 693. (2) That the parties were 


acting under a particular part of the 
act. Nosky v. Farmers’ Union Co-op. 
Ass’n, 191 N.W. 846, 109 Neb. 489. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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favor of jurisdiction or due process can be indulged 
in,?* but, in the absence of objection, jurisdiction of 
the court below will be presumed.” 
the court on appeal in civil eases generally must 
take the view of the evidence most favorable to the 
verdict?® applies to awards of the board or ¢com- 
mission on appeals from judgments thereon,?’ and 
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The rule that 


only the evidence and favorable inferences support- 


ing the award will be considered ;?* and a party at- 
tacking a finding by the commissioner upon conflict- 
ing evidence which was sustained by the superior 
court has a heavy burden to overcome the presump- 
tion that the concurrent finding by two competent 
Where the lower court re- 
versed a decision of the board awarding compensa- 


tribunals is ecorrect.?° 


(3) That the provisions of the act rel- 
ative to procedure in the court belbw 
were complied with. Harris v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
257 S.W. 998. (4) That pleadings 
were amended to conform to_ the 
proof. Cogdal v. Department of La- 
por and Industries, 17 P.(2d) 55, 170 
Wash. 639. (5) That evidence sup- 
porting the claim is true. State 
Roads Commission of Maryland v. 
Reynolds, 165 A. 475, 164 Md. 539. (6) 
That only competent testimony was 
considered. Chicago Daily News Co. 
v. Industrial Commission, 137 N.E. 
797, 306 Ill. 212; Mulholland v. Butte 
& Superior Mining Co., 289 P. 574, 87 
Mont. 561. (7) That the case proper- 
ly decided thereon. De May v. Liber- 
ty Foundry Co., 37 S.W.(2d) 640, 327 

o. 495; Murphy v. Industrial Acci- 
dent Board, 16 P.(2d) 705, 93 Mont. 1. 
(8) That the evidence sustains the 
findings. Mulholland v. Butte & Su- 
perior Mining Co., 289 P. 574, 87 Mont. 
561. (9) That findings necessary to 
support the judgment were made. 

i ee tyler Coy vy. Rebic; 161° NE. 
356, 27 Ohio App. 314 [aff 161 N.E. 
790, 118 Ohio St. 522]; Fidelity Un- 
ion Casualty Co. v. Carey, (Tex. 
Commn.App.) 55 S.W.(2d) 795 [aff 
(Civ.App.) 38 S.W.(2d) 169]; Fidelity 
Union Casualty Co. v. Carey, (Tex. 
Civ.App.) 38 S.W.(2d) 169 [aff 
(Commn.App.) 55 S.W.(2d) 795]; Cas- 
ualty Reciprocal Co. v. Stephens, 
(Tex.Civ.App.) 25 S.W.(2d) 180 [aff 
(Commn.App.) 45 S.W.(2d) 143]; Fed- 
eral Surety Co. vy. Scott, (Tex.Civ. 
App.) 22 S.W.(2d) 157; U. S. Fidelity 
& Guaranty Co. v. Morgan, (Tex.Civ. 
App.) 18 S.W.(2d) 810; U.S. Fidelity 
& Guaranty Co v. Summers, (Tex.Civ. 
App.) 262 S.W. 247. (10) That the 
_ correct rule was followed in comput- 
ing compensation to be awarded. La- 
vallee’s Case, 179 N.E. 214, 277 Mass. 
538. (11) That the judgment is cor- 
rect. Herberson v. Great Falls Coal 
& Wood Co., 273 P. 294, 83 Mont. 527. 
(12) That evidence was considered 
on an application for reyiew. Wood 
v. Eagle-Picher Lead Co., 245 P. 1015, 
121 Kan. 128. (13) That an alias writ 
of certiorari eorrectly states the 
facts. Fruit v. Industrial Board, 119 
N.E. 931, 284 Ill. 154. (14) That the 
proceedings below were regular. Ol- 
son’s Case, 142 N.E. 808, 247 Mass. 
570. (15) The reviewing court would 
assume that a docket entry reciting a 
verdict in favor of claimant, there- 
by reversing the commission’s ruling, 
was intended to embody the court’s 
judgment. Federal Tin Co. v. Hoff- 
man, 165 A. 323, 164 Md. 431. (16) 
On a writ of error to review a judg- 
ment confirming an award of the in- 
dustrial commission for injuries to 
a railroad employee, where the rec- 
ord does not show whether the train 
causing the injury was engaged in 
interstate or in intra-state commerce, 
it will be assumed that it was an in- 


: 


tra-state train. Payne v. Industrial 
Commission, 129 N.E. 830, 296 Ill. 223. 


_[b] Matters not presumed.—(1) 
Where the employer brought certio- 
rari to quash the record in a compen- 
sation proceeding without setting out 
the reasons, and claimant moved to 
quash the writ without setting out 
the reasons, it cannot be presumed 
that the employer failed to raise the 
question of want of notice of the ac- 
cident by answer to the motion to 
quash the writ, or waived its right to 
rély on such want of notice in the 
higher court. Ridge Coal Co. v. In- 
dustrial Commission, 131 N.E. 637, 298 
Til. 582. (2) That appellant insurer 
issued a policy to the employer of 
claimant. Zurich General Accident & 
Liability Ins. Co. y. Thompson, (Tex. 
Civ.App.), 19 S.W.(2d) 1538. (3) Ap- 
proval of an agreement by the com- 
mission. Huckabee v. Black Moun- 
tain Corporation, 24 S.W.(2d) 299, 232 
Ky. 599. 


24. Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 35 A.L.R. 200. 


25. Texas Employers’ Ins. Ass’n v. 
Fitzgerald, (Tex.Civ.App.) 292 S.W. 
925 [rev on other grounds (Commun. 
App.) 296 S.W. 509]. 


26. See Appeal and Error § 2834. 


27. Phillips v. A. O. Smith Corpo- 
ration, 8 P.(2d) 1080, 39 Ariz. 577; 
Crutcher v, Curtiss-Robertson Air- 
plane Mfg. Co., (Mo.) 52 S.W.(2d) 
1019; Griffin v. Anderson Motor Serv- 
ice Co., (Mo.App.) 59 S.W.(2d) 805; 
Huffstutler v. Oklahoma Contracting 
Co., (Mo.App.) 54 S.W.(2d) 738; Thur- 
man v. Fleming-Young Coal Co., (Mo. 
App.) 49 S.W.(2d) 288; Wetter v. 
Mechanics’ Iron Works, (Mo.App.) 49 
S.W.(2d) 236; Simmons v. Mississippi 
River Fuel Corporation, (Mo.App.) 43 
S.W.(2d) 868; De Moss v. Evens & 
Howard Fire Brick Co., 37 S.W.(2d) 
961, 225 Mo.App. 473; Bellamy v. 
Great Falls Mfg. Co., 158 S.E. 246, 200 


N.C. 676; Southern Surety: Co. v. 
Shoemake, (Tex.Civ.App.) 16 S.W. 
(2d) 950 [rev on other grounds 


(Commn.App.) 24 S.W.(2d) 7]; Texas 
Indemnity Ins. Co. v. Wilson, (Tex. 
Civ.App.) 281 S.W. 289. 


28. Schemmel v. T. B. Gatch & 
Sons Contracting & Building Co., 166 
A. 39, 164 Md. 671; Shroyer v. Mis- 
souri livestock Commission Co., 
(Mo.) 61 S.W.(2d) 713; Butner v. L. 
W. Hayes Const. Co., (Mo.App.) 60 
S.W.(2d) 680; Seebers v. O’Dell, (Mo. 
App.) 60 S.W.(2d) 678; King v. Mark 
Twain Hotel, (Mo.App.) 60 S.W.(2d) 
675; Jackson v. Adtna Bricklaying & 
Construction Co., (Mo.App.) 59 S.W. 
(2d) 705; Herndon v. S. A. Robertson 
Const. Co., (Mo.App.) 59 S.W.(2d) 75; 
Moran v. Edward Peterson Const. 
Co., (Mo.App.) 56 S.W.(2d) 809; 
Kasper v. Liberty Foundry Co., (Mo. 
App.) 54 S.W.(2d) 1002; Gessler v. 
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tion, claimant must produce the evidence to show that 
the board was justified in making the award, as there 
is no presumption that the evidence was sufficient to 
sustain the board.®°® 
from a referee’s decision to the board is not ques- 
tioned for a great length of time, it will be assumed 
that the appeal was timely.*! 


[§ 1330] (4) Discretion of Lower Court. As in 


Where timeliness of an appeal 


civil actions generally,®? in the absence of its abuse, 
the exercise of discretion by a court on appeal from 
an award will not be reviewed on appeal.*? 
the court on appeal will not review the lower court’s 
action in regard to requiring medical examinations 
of claimants on appeal,** nor its determination of the 


Thus 


Liggett & Myers Tobacco Co., (Mo. 
App.) 54 S.W.(2d) 806; Buesing v. 
Moon Motor Car Co., (Mo.App.) 54 S. 
W.(2d) 734; Murphy v. St. Louis 
County Water Co., (Mo.App.) 54 S.W. 
(2d) 69; Darghe v. Blackburn Const. 
Co., (Mo.App.) 53 S.W.(2d) 1088; 
Probst v. St. Louis Basket & Box Co., 
(App.) 52 S.W.(2d) 501 [cert quashed 
(Mo.) 62 S.W.(2d) 869]; Meyer v. 
Adams, (Mo.App.) 50 S.W.(2d) 744; 
Goebel v. Missouri Candy Co., (Mo. 
App.) 50 S.W.(2d) 741; Caldwell v. J. 
A. Kreis & Sons, (Mo.App.) 50 S.W. 
(2a) 725; Thurman y. Fleming-Young 
Coal Co., (Mo.App.) 49 S.W.(2d) 288; 
Perry v. J. A. Kreis & Sons, (Mo.App.) 
49 S.W.(2d) 220; Schaefer v. Lowell- 
Krekeler Grocery Co., (Mo.App.) 49 
S.W.(2d) 209; Sweeny v. Sweeny Tire 
Stores Co., (Mo.App.) 49 S.W.(2d) 
205; Biswell v. St. Louis-San Fran- 
cisco Ry. Co., (Mo.App.) 49 S.W.(2d) 
203; Vollet v. Federal Brilliant Sign 
Co., (Mo.App.) 49 S.W.(2d) 201; Beck 
v. Kansas City Public Service Co., 
(App.) 48 S.W.(2d) 213 [transf (Mo.) 
37 S.W.(2d) 589]; Jones v. Century 
Coal Co., (Mo.App.) 46 S.W.(2d) 196; 
Sanders v. Central Bldg. Materials 
Co., (Mo.App.) 43 S.W.(2d) 3863; 
Schulte v. Grand Union Tea & Coffee 
Co., (Mo.App.) 43 S.W.(2d) 832; Trav- 
elers’ Ins. -Co. v. Davis, (Mo.App.) 42 
S.W.(2d) 945; Bise v. Tarlton, (Mo. 
App.) 35 S.W.(2d) 993; Bricker v. 
Gille Mfg. Co., 35 S.W.(2d) 662, 225 
Mo.App. 989; Wheat v. BE. A. Whitney 
& Son, (Mo.App.) 34 S.W.(2d) 158; 
Metting v. Lehr Const. Co., 32 S.W. 
(2d) 121, 225 Mo.App. 1152; Cobb v..: 
Standard Accident Ins. Co., (Mo.App.) 
31 S.W.(2d) 573; Huelsmann vy. Stute 
& Co. (Mo.App.) 28 S.W.(2d) 387; 
Brewer v. Ash Grove Lime & Port- 
land Cement Co., 25 S.W.(2d) 1086, 
223 Mo.App. 988; Rolens v. Keller 
Const. Co., (Mo.App.) 24 S.W.(2d) 
1077; Betz v. Columbia Telephone Co., 
24 S.W.(2d) 224, 224 Mo.App. 1004; 
Cotter v. Valentine Coal Co., 14 S.W. 
(2a) 660, 222 Mo.App. 1138 [cert 
guashed 28 S.W.(2d) 1028, 325 Mo. 


29. Driscoll v. Jewell Belting Co., 
114 A. 109, 96 Conn. 295. 


30. David Bradley Mfg. Works v. 
Industrial Board of Illinois, 119 N.E. 
615, 283 Ill. 468. 


31. Reiter v. Garman, 163 A. 74, 
107 Pa.Super. 269. 


32. See Appeal and Error § 2753 et 
seq. 
33. See cases infra this section. 


34. U.S. Fidelity & Guaranty Co. 


v. Nettles, (Tex.Commn.App.) 35 S. 
W.(2d) 1045 [rev (Civ.App.) 21 S.W. 
(2d) 31]; Texas Employers’ Ins. 
Ass’n v. Knouff, (Tex.Civ.App.) 271 
S.W. 633; Texas Employers’ Ins. 
Ass'n v. Downing, (Tex.Civ.App.) 218 
S.W. 112. 
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number of weeks over which payments shall ex- 
tend,?> nor its allowance of a petition for suspen- 
sion of a decree ordering payments of compensa- 
tion;?® nor its determination that the cause consti- 
tutes a special ease within the act providing for lump 
,°* its refusal of a rehear- 
ing,?S or its action in recommitting,?? or refusal 
to recommit,*® the cause to the commission, denial 
of a motion to vacate the judgment entered on the 
award,*! or allowance of costs against plaintiff in an 
While the amount 
of allowance to a partial dependent is to be deter- 
mined in the exercise of sound discretion, an allow- 
ance of the maximum to one dependent in a very 
While ordinarily 
the recommittal of a case to the board for further 
hearing is within the discretion of the judge of the 


sum awards in such cases 


action to set aside an award.*? 


small degree may be reviewed.*? 


35. Sykes v. Republic Coal Co., 22 


P.(2d) 157, 94 Mont. 239. 


[a] Judgment construed as exer- 
cise of discretion.—Where the court 
awarded employee twenty dollars per 
week for twenty-five per cent of five 
hundred weeks, and statute did not 
authorize determination of disability 
on percentage basis, the court’s con- 
clusion on the per cent basis amount- 
ed to a declaration that employee 
shall be paid for one hundred and 
twenty-five weeks out of allowable 
five hundred weeks as respects re- 
view of court’s discretion. Sykes v. 
Republic Coal Co., 22 P.(2d) 157, 94 
Mont. 239 

36. Massachusetts Bonding & Ins. 
Co. v. Peloquin, 113 N.E. 574, 225 
Mass. 30. 

37. Lumbermen’s Reciprocal Ass’n 
v. Behnken, (Civ.App.) 226 S.W. 154 
[aff 246 S.W. 72, 112 Tex. 103, 28 A.L. 
R. 1402]. 


38. Lopes’ Case, 179 N.E.. 343, mal 


Mass. 581; Devine’s Case, 129 
414, 236 Mass. 588. 
{a] hus, where the. industrial 


board considers the same affidavits as 
were presented to the superior court, 
and denies,motion for rehearing, it 
must be assumed that rehearing was 
denied for sufficient reasons. Lopes’ 
Case, 179 N.E. 343, 277 Mass. 581. 


39. U.S. Fidelity & Guaranty Co. 
v. Washington, 139 S.E. 359, 37 Ga. 
App. 140. 


40. In re Bean, 116 N.E. 826, 227 
Mass. 558. 


[a] Compliance of board.—Where 
order of the superior court in widow’s 
proceeding under Workmen’s Com- 
pensation Act for death of husband 
that the industrial accident board 
furnish transcript of portion of evi- 
dence before committee on arbitra- 
tion not already furnished, etc., was 
complied with, the employer cannot 
complain, on appeal from decree of 
the superior court refusing again to 
recommit, that the report of evidence 
was not sent to the board. In re 
Bean, 116 N.E. 826, 227 Mass. 558. 


41. Liberty Foundries Co. v. In- 
dustrial Commission, 124 N.E. 559, 
289 Ill. 601. 


42. Ninneman y. Industrial Com- 
mission of Wisconsin, 176 N.W. 909, 
171 Wis. 190. 


43. Industrial Commission v. Drake 
134 N.E. 465, 103 Ohio St. 628. 


44. Sciola’s Case, 128 N.E. 666, 236 
Mass. 407. 
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Reference. 


Ones except as 


45. Particular questions of law 
and fact, and mixed questions of law 
and fact see supra §§ 984-1029. 


46. Gregg v. American Walnut 
Lumber Co., 19 P.(2d) 463, 137 Kan. 
201; Conner v. Base Line Coal Co., 
287 P. 585, 130 Kan. 504, 


47.° Willi ‘v. Skelly Oil Co., 11 P. 
(2d) 980,135 Kan. 543; Fair v. Golden 
Rule Refining Coe, 4% P20) T0034 
Kan. 623; Harrigan v. Western Coal 
& Mining Co., 300 P. 1115, 133 Kan. 
573; Conner v. Base Line Coal Cos, 
287 P. 585, 1830 Kan. 504; Corpora v. 
Kansas City Public Service Co., 284 
P. 818, 129 Kan. 690; Coe v. Koontz, 
283 P. 487, 129 Kan. 581. 


[a] Rule applied.—(1) The court 
is limited to determining whether 
there was evidence to sustain judg- 
ment. Fair v. Golden Rule Refining 
Con 7 Pa) 70) L34ikan 62s. shay 
Vv.2 ERi11;F2.9.9 oP. -263,.133 Kan. 157. 22) 
However, whether court had jurisdic- 
tion on appeal to remand compensa- 
tion case to commissioner is a ques- 
tion within the jurisdiction of the re- 
viewing court. Willis v. Skelly Oil 
Co., 11 P.(2d) 980, 135 Kan. 543. 

{[b] Where evidence supports find- 
ing’ as to whether incapacity is total 
or partial, question is not a review- 
able question of law. Conner v. Base 
Line Coal Co., 287 P. 585, 130 Kan. 504. 


48. Harrigan v. Western Coal & 
Mining Co., 300 P. 1115, 133 Kan. 573. 


49. Palmer v. Fincke, 253 P. 583, 
122 Kan. 825. 
50. Wood vy. Eagle-Picher Lead 


Co., 245 P. 1015, 121 Kan. 128; Guison 
v. Hamilton Coal & Mercantile Co., 
Zoe. Past 120) Kan. 3329, 


[a] Rule applied to questions con- 
cerning (1) nature (Guison v. Hamil- 
ton Coal & Mercantile Co., 243. P. 
301, 120 Kan. 329) (2) and extent of 
the injury (Guison v. Hamilton Coal 
& Mercantile Co., supra). 


, 

51. Gregg v. American Walnut 
Lumber Co., 19 P.(2d) 4638, 137 Kan. 
201; Wood v. Hagle-Picher Lead Co., 
245 P. 1015, 221 Kan. 128; Guison v. 
Hamilton Coal & Mercantile Co., 243 
Pe) 301, 120niKany 329) 


[a] Other statements.—(1) Deci- 
sion will be upheld. Freeman _ v. 
Fowler Packing Co., 11 P.(2d) 276, 
135 Kan. 378. (2) Finding and award 


will not be _ disturbed. Gregg v. 
American Walnut Lumber Co., 19 P. 
(2d) 468, 1837 Kan. 201; Norman v. 
Consolidated Cement Co., 8 P.(2d) 


401, 134 Kan. 823; Holt v. Peterson 
Const. Cont Ps (2a) 428, 1384 Kan. 149; 
Hekl v. Sinclair Refining Co., 299 Pp. 


*By FRANK L. MORGINSON (§§ 1331-1333). 


[§§ 1330-1331 


lower court, where it appears that the action was 
taken solely to direct a reconsideration of correct 
rulings of law or findings of fact based on the due 
consideration of all questions of law or evidence, 
the action of the judge may be reviewed.** 


[§ 1331] (5) Questions of Law or Fact, Findings, 
and Verdict*+5—(a) Review of Arbitration and 
Where there is a further review, as by 
appeal**® of the decision of a court reviewing an 
award of an arbitrator of commissioner, the review- 
ing court may determine questions of law*’ but not 
questions of fact,*® and findings of fact or the ver- 
dict are conclusive, 49 and final,®® and not review- 
able,®+ where there is substantial®? conflicting, ** 
reasonable,®* relevant,®® evidence™* in support there- 


In 


588, 133 Kan. 285. (3) Finding of 
fact will not be set aside on appeal. 
Albertsen v. Swift & Co., 230 P. 1057, 
117 Kan. 337. 


{b] Finding construed.—Finding 
that workman’s contention that dis- 
ability was result of accidental in- 
jury was problematical and conjec- 
tural is finding of faet that workman 
did not sustain accidental injury aris- 
ing out of and in course of employ- 
ment. Gregg v. American Walnut 
paiber Co., 19 P.(2d) 463, 137 Kan. 

[c] Judgment of court supersedes 
the findings of the commissioner. 
Resner v. Wilbert & Schreeb Coal er 4 
297 P. 429, 132 Kan. 806. 


[d] Rule applied to finding as to 
inadequacy of award. Albertsen v. 
Swift & Co., 230 P. 4057, 117 Kan. 337. 


52. Gregg v. American Walnut 
Lumber Co., 19 P.(2d) 463, 137 Kan. 
201; Freeman v. Fowler Packing Co., 
11 P.(2d) 276, 135 Kan. 378; Norman 
v. Consolidated Cement Co., 8 P.(2d) 
401, 134 Kan. 823; Holt v. Peterson 
Const. Co., 4 P.(2d) 428, 1384 Kan. 149; 
Resner v. Wilbert & Schreeb Coal Co., 
297 P. 429, 1382 Kan. 806. 


53. <Albertsen v. Swift & 
P. 1057, 117 Kan. 337. 


54. Freeman vy. Fowler 
Co., 11, P. (2a), 2¥6, 135 Kan: 


55. Freeman v. Fowler 
Co., supra. 


56. Eckl v. Sinclair Refining Co., 
299 P. 588, 133 Kan, 285. 


[a] That evidence (1) is not in ac- 
cord with technical rules is immate- 
rial. Holt v. Peterson Const. Co., 4 
P.(2d) 428, 134 Kan. 149. (2) Techni- 
cally admissible evidence is not re- 
quired. Freeman vy. Fowler Packing 
Co., 11 P.(2d) 276, 1385 Kan. 378. 


[b] That reviewing court might 
have reached a different conclusion 
on the same evidence does not alter 
the rule. Albertson v. Swift & Co., 
230 P. 1057, 117- Kan.’ 337. 


57. Gregg v. American Walnut 
Lumber Co., 19 P.(2d) 463, 187 Kan. 
201; Freeman y. Fowler Packing Co., 
ah (2d) 276, 135 Kan. 378; Norman 
v. Consolidated Cement Co., 8 P.(2d) 
401, 184 Kan. 823; Holt v. Peterson 
Const. Correa: (24) 428, 134 Kan. 149; 
Bckl v. Sinclair Refining Co., 299 P. 
588, 133 Kan. 285; Resner v. Wilbert 
& Schreeb Coal COs 5929 Ube Anon Loe 
Kan. 806. 


58. See statutory provisions; and 
cases infra this note. . 


statutes otherwise provide.*§ 


Co., 230 


Packing ' 
378. 


Packing 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1331] 


jurisdictions in which provision is made for the en- 
try of a decree or judgment on the award of the 
board or commission,®® in the absence of the usual 
appeal from the decision of the board or commission 
reviewing the determination of a single commission- 
er, on review of the court’s determination of a mo- 
tion for new trial after entry of judgment on the 
award of the commission, findings of fact of the 
commission are binding on the reviewing court.®° 


WORKMEN’S COMPENSATION ACTS 


On further review of a court review of a decision of 


fa] In Kansas (1) in view of Rev. 
St. §§ 44-525, 44-536, 44-528, 44-529, 
the findings and verdict may be re- 
viewed for specified causes (Palmer 
v. Fincke, 258 P. 583, 122 Kan. 825; 


Wood v. Eagle-Picher Lead Co., 245 
Pe 1005. bot whan, 1283) Guison «Vv: 
Hamilton Coal & Mercantile Co., 243 


P. 301, 120 Kan. $29), (2) as in case 
of fraud, or its substantial equivalent 
(Palmer v. Fincke, supra), (3) unfair- 
ness (Wood v. Eagle-Picher Lead Co., 
supra) (4) or misconduct (Wood y. 
Eagle-Pieher Lead Co., supra). 


59. See infra § 1374. 


60. Hager v. Pulitzer Pub. Co., 
(Mo. hes) 17 S.W.(2d) 578. 


[a] *Reason for rule.—Such appeal 
brings to the reviewing court only the 
record proper. — Brashear v. Brand- 
Dunwoody Milling Co., (Mo.App.) 21 
S.W.(2d) 191. 


61. Croy v. McFarland-Brown Lum- 
ber, Coin A} P:(2a) 189) 51 Idaho 32: 
Young v. Industrial Commission, 185 
N.E. 189, 352 Tll. 140; Mehay v. In- 
dustrial Commission, 146 N.E. 494, 
316 Ill. 97; Vietor Chemical Works 
v.. Industrial Board, 113 N.E. 173, 
274 Ill. 11, Ann.Cas.1918B 627; Shafer 
v. Parke, Davis & Co., 159 N.W. 304, 
192 Mich. 577; Bischoff v. American 
one etc., Co., 157 N.W. 34, 190 Mich. 


[a] In Massachusetts (1) some 
cases were referred to the committee 
of arbitration. Weatherbee’s Case, 
120 N.E. 845, 231 Mass. 297; In re Mc- 
Manaman, 113 N.E. 287, 224 Mass. 
554; Lemieux v. Contractors’ Mut. 
Liability Ins. Co., 111 N.E. 782, 223 
Mass. 346; In re Von Ette, 111 N.E. 
696, 223 Mass. 56, L.R.A.1916D 641. 
(2) However, this procedure was 
changed by L. (1917) c 297 § 2, a hear- 
ing by a single member of the board 
being substituted. (3) Hearing by 
single member of board or commis- 
sion see infra text and note 63 [a]. 


62. Public Service Co. of Colorado 
v. Industrial Commission of Colo- 
rado, 3 P.(2d) 799, 89 Colo. 440; In- 
dustrial Commission of Colorado v. 
Robinson, 275 P. 903, 85 Colo. 279; 
Armour & Co. v. Industrial Commis- 
sion of Colorado, 243 P. 546, 78 Colo. 
569; Holliday v. Walls, (Mo.App.) 64 
S.W.(2d) 318; Wade v. Markham, (Mo. 
App.) 58 S.W.(2d) 482; Isaacson v. 
Central Coal & Coke Co., 44 S.W.(2d) 
232, 226 Mo.App. 644; Ford v. A. E. 
DICK COur lao fA S903 25s Uba aoe 
Vorbnoff v. Mesta Machine Co., 133 A. 
256, 286 Pa. 199. 


63. Ga.—Payton v. Fidelity & Cas-. 
ualty Co. of New York, (App.) 171 S. 
EB. 392; Ocean Accident & Guarantee 
Corporation v. Wilson, 138 S.E. 246, 
36 Ga.App. 784; Travelers’ Ins. Co. v. 
Bacon, 119 S.E. 458, 30 Ga.App. 728. 


Iowa.—Gardner v. Trustees of Main 
St. M. E. Church of Ottumwa, 250 N. 
W. 740; Smith v. Soldiers’ & Sailors’ 
Memorial Hospital of Henry County, 
231 N.W. 490, 210 Iowa 691; Wittmer 
v. Dexter Mfg. Co., 214 N.W. 700, 204 
Iowa 180. 


Minn.—Engsell v. Northern Motor 
Co., 219 N.W. 293, 174 Minn. 362. 


© 


Mo.—State ex rel. Probst v. Haid, 


62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W.(2d) 501]; Price v. 
Kansas City Public Service Co., 


(App.) 42 S.W.(2d) 51 [aff 50 S.W. 
(2d) 1047, 330 Mo. 706]; Cobb v. 
Standard Accident Ins. Co., (App.) 31 
S.W.(2d) 573. 


b Siparttaiih<oa e v. England, 238 N.W. 

fa] In Massachusetts (1) while 
the more recent procedure is to assign 
the claim to a member of the depart- 
ment of labor and industries for hear- 
ing (Hill’s Case, 167 N.E. 914, 268 
Mass. 491; Amodio’s, Case, 123 N.E: 
335, 233 Mass. 104; “Mallory’s Case, 
120 N.E. 591, 231 Mass. 225), (2) prior 
to’ Ex. (1917) © 297 ‘$25 -the claim was 
heard by an arbitration committee. 
(3) Hearing by arbitration committee 
see supra text and note 61 [al]. 


64. Gardner vy. Trustees of Main 
St. M. E. Church of Ottumwa, (Iowa) 
250 N.W. 740; Enfield v. CertaingTeed 
Products Co., 2383 N.W. 141, 211 Iowa 
1004; Holliday, v. Walls, (Mo.App.) 
64 S.w.(2d) 818; Wade v. Markham, 
(Mo.App.) 58 S.W.(2d) 482; Cobb v. 
Standard Accident Ins. Co., (Mo.App.) 
31 S.W.(2d) 573. 


65. Hill’s Case, 167 N.E. 914, 268 
Mass. 491; Amodio’s Case, 123 N.E. 
335, 233 Mass. 104. 

66. Thompson-Starrett Co. Vv. 


Johnson, 163 S.E. 745, 174 Ga. 656 [rev 
157 S.E. 363, 42 Ga. App. 739, and op 
conformed to 164 S.E. 910, 45° Ga.App. 
395]; Shafer y. Parke, Davis & Cor; 
159 N.W. 304, 192 Mich: 577; Bischoff 
v. American Car, etc., Co., "157 N.W. 
34, 190 Mich. 229; Wngsell v. North- 
ern Motor Co., 219 N.W. 293, 174 Minn. 
362; State ex rel. Probst v. Haid, 
(Mo.) 62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W. (24) 501]; State ex rel. 
Buttiger v. Haid, 51 S/W. (2a) 1008, 
330 Mo. 1030. See Wood Street Plan- 
ing Mill Co. v. Industrial Board of 
Illinois, 203 Ill.App. 431; Struple v. 
Bishop, 202 Ill.App. 349. 


67. Public Service Co. of Colorado 
v. Industrial Commission of Colorado, 
3 P.(2d) 799, 89 Colo. 440; Industrial 
Commission of Colorado v. Robinson, 
275 BP. 9038, 85 Colo. 279; Payton v. 
Fidelity & Casualty Co. of New York, 
(Ga.App.) 171 S.E. 392; Jackson v. 
Lumberman’s Mut. Casualty Cos, 125 
S.E. 515, 338 Ga.App. 35; Croy v. Mc- 
Farland-Brown Lumber Cot 1 Pic2id) 
189, 51 Idaho 32; Strouse v. Hercules 
Mining @o., AP) (2a) 203, 51 Idaho 7; 
Young v. Industrial Commission, 185 
N.E. 189, 352 Ill. 140; Landon v. In- 
dustrial ‘Commission, 173 N.E. 49, 341 
Ill. 51; Ralph H. Simpson Co. v. In- 
dustrial Commission, 169 N.E. 225, 
337 Ill. 454; Victor Chemical Works 
v. Industrial Board, 118 N.E. 178, 274 
Ill. 11, Ann.Cas.1918B 627. 


68. Idaho.—Ramsay vy. Sullivan 
Mining Co., 6 P.(2d) 856, 51 Idaho 
366; In re Hillhouse’s Hstate, 271 P. 
459, 46 Idaho 730; Ybaibarriaga v. 
Farmer, 228 P. 227, 39 Idaho 361; Mc- 
Neil v. Panhandle Lumber Co., 203 P. 
1068, 34 Idaho 773. 


Ill.— Peabody Coal Co. y. Industrial 


‘Coal & Coke Co., 
‘Lehman v. Commissioners of North- 
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the board or commission reviewing the determina- 
tion of an arbitrator or arbitration committee,®* 
referee,®? or a single member of the board or a single 
commissioner,°® whether by appeal,®* statutory re- 
view by entry of a decree or judgment by a specified 
court on the award of the commission or board, from 
which decree an appeal or writ of error lies,®°® writ of 
certiorari,°® or writ of error,®? the court may deter- 
mine questions of law,®* in some jurisdictions by rea- 


Commission, 181 N.H. 622, 349 Ill. 
160; Spiegel’s House Furnishing Co. 
v. Industrial Commission, 123 N.E. 


606, 288 Ill. 422, 6 A.L.R. 540; Com- 
monwealth Edison Co. v. Industrial 
Board of Illinois, 115 N.E. 158, 277 
Ill. 74; Parker-Washington Co. Vv. 
Industrial Board, 113 N.E. 976, 274 Ill. 
498: Munn v. Industrial Board, 113 
N.B. te 0 gi2 Tarek let One Ammons & Co. 
v. Industrial Board of Illinois, 113 
N.E. 138, 278 Ill. 590; Swift & Co. v. 
Industrial Commission, 183 N.E. 476, 
250 Ill. 413. See Struple v. Bishop, 
2062 Ill.App. 349. 


Iowa.—Baldwin v. Sullivan, 204 N. 
W. 420, 208 N.W. 218, 201 Iowa 955. 


Mass.—Mallory’s Case, 120 N.E. 
591, 281 Mass. 225; In re McMana- 
man, 113 N.E. 287, 224 Mass. 554. 


Mo.—Gillmore v. Ring Const. Co., 
(App.) 61 S.W.(2d) 764; Morrison v. 
Terminal R. R. Ass’n, (App.) 57 S.W. 
(2d) 775; Thurman v. Fleming-Young 
Coal Co., (App.) 49 S.W.(2d) 288; 
Adams v. Lilbourn Grain Co., 48 S.W. 
(2d) 147, 226 Mo.App. 1030; Schraner 
v. Massman Const. Co., (App.) 48 S.W. 
(2d) 104; Barlow v. Shawnee Inv. Co., 
(App.) 48° SW. (2d) 35; Isaacson v. 
Gentral Coal & Coke Co., 44 S.W.(2a) 
232, 226 Mo.App. 644; Beecham v. 
Greenlease (Cadillac) Motor Co., 38 S. 
W.(2d) 535, 225 Mo.App. 619; ‘John- 
son v. Reed, 32 S.W. (2d) 107, 224 Mo. 
App. 1120; Miller v. St. Joseph Trans- 
fee cs 32 S.W.(2d) 449, 224 Mo.App. 
iy ‘ 


N.C.—Greer v. Swannanoa lLaun- 
dry, 164 S.E. 116, 202 N.C. 729; Mc- 
Pherson v. Henry Motor Sales Cor- 
poration, 160 S.E. 283, 201 N.C. 303 
{app dism Hartford Accident & In- 
demnity Co. v. McPherson, 52 S.Ct. 
499, 286 U.S. 527, 76 L.Hd. 1269]; Rice 
v. Denny Roll & Panel Co., 154 S.E. 
69, 199 N.C. 154. 


Pa.—Brown v. James F. Nolen & 
Sons, 148 A. 498, 298 Pa. 384; Ford’ 
Vv. A.» Bi. Dick) Co., 135 A. 903) 288 ba. 
140; Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403; Vorbnoff v. Mesta 
Machine Co., 133 A. 256, 286 Pa. 199; 
Anderson, vii Baxter, 132, Ao‘358; 2285 
Pa. 443; Phipps v. Greensboro Gas 
Co., 167 A. 461, 109 Pa.Super. 382; 
Del Signore v. Vulean Detinning Co., 
167 A. 257, 109 Pa.Super. 446; Tel- 
ario v. Jefferson & Indiana Coal Co.; 
161 A. 486, 105 Pa.Super. 305; Price 
v. Glen Alden Coal Co., 100 Pa.Super. 
260; Johnson v. State Workmen’ s In- 
surance, 100 Pa.Super. 12; Santi v. 
American Coal Exchange, 91 Pa.Su- 
per. 271; Boscola v. Pennsylvania 
90 Pa.Super. 456; 


umberland Co., 87 Pa.Super. 440; Pof« 
finberger v. W. W. Martin Co., 83 Pa. 
Super. 524; Hennessey v. United 
Stove Repair Co., 68 Pa.Super. 553; 
Brovey v. Philadelphia & Reading 
Coal & Iron Co., 7 Pa.Dist.&Co. 366. 


[a] Rule applied to questions con- 
cerning (1) whether employee was 
engaged in interstate commerce 
(Lamlein v. Director General of Rail- 
roads, 77 Pa.Super. 534; Martini v. 
Director General of Railroads, 77 Pa. 
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son of statute,®® but questions of fact cannot be de- | termined,’® and 


Super. 529), (2) whether written em- 
ployment contract renders workman 
employee or independent contractor 
(Phipps v. Greensboro Gas Co., 167 A. 
461, 109 Pa.Super. 382), (3) whether, 
on facts, putative wife is within 
act (Baldwin v. Sullivan, 204 N.W. 
420, 208 N.W. 218, 201 Iowa _ 955), 
(4) amount of compensation (Stubbs 
v. Industrial Commission, 124 N.E. 
527, 289 Ill. 525), (5) board’s action 
in considering other disabilities suf- 
fered by claimant in making an award 
for disfigurement (Stubbs v. Indus- 
trial Board, 117 N.E. 419, 280 Ill. 
208), (6) finding that no adequate no- 
tice as to use of explosives had been 
posted (Foresi v. Hudson Coal Co., 161 
A. 910, 106 Pa.Super. 307), (7) ques- 
tions of evidence at hearing before 
board member (Randolph’s Case, 141 
N.E. 865, 247 Mass. 245). 


{b] Power to review is limited 
(1) to a determination, from the facts 
recited in the decision of the board, 
whether the board acted within its 
powers in making the award (Munn 
v. Industrial Board, 113 N.E. 110, 274 
Ill. 70), (2) whether there is any 
substantial evidence bringing the 
case within the statute (Peabody 
Coal Co. v. Industrial Commission, 
181 N.E. 622, 349 Ill. 160; Inland Rub- 
ber Co. v. Industrial Commission, 140 
N.E. 26, 309 Ill. 43; Spring Valley 
Coal Co. v. Industrial Commission, 
124 N.E. 545, 289 Ill. 315; Baer’s Ex- 
press & Storage Co. v. Industrial 
Board of Illinois, 118 N.E. 412, 282 
Ill. 44; Big Muddy Coal & Iron Co. 
v. Industrial Board of Illinois, 116 N. 
EB. 662, 279 Ill. 285; Guthrie v. Iowa 
Gas & Electric Co., 204 N.W. 225, 200 
Iowa 150; Thurman vy. Fleming- 
Young Coal Co., (Mo.App.) 49 S.W. 
(2d) 288; Adams y. Lilbourn Grain 
Co., 48 S.W.(2d) 147, 226 Mo.App. 
1030; Barlow v. Shawnee Inv. Co., 
(Mo.App.) 48 S.W.(2d) 35; Beecham 
v. Greenlease (Cadillac) Motor Co., 
38 S.W.(2d) 535, 225 Mo.App. 619; 
Johnson v. Reed, 32 S.W.(2d) 107, 224 
Mo.App. 1120; Miller v. St. Joseph 
Transfer Co., 32 S.W.(2d) 449, 224 
Mo.App. 1114; Madura v. City of New 
York, 144 N.E. 505, 238 N.Y. 214; 
Wimbish v. Home Detective Co., 164 
S.BE. 344, 202 N.C. 800; Plentnick vy. 
Philadelphia & Reading Coal & Iron 
Go., 149 A. 730, 299 Pa. 493; Hiles v. 
Hecla Coal & Coke Co., 145 A. 603, 
296 Pa. 34; Biasi v. Lehigh Coal & 
Navigation Co., 144 A. 821, 295 Pa. 
80; Johnston v. Payne-Yost Const. Co., 
141 A. 481,.292 Pa. 509; Labuck: v. 
Mill Creek Coal Co., 141 A. 35, 292 
Pa. 284; Froehly v. T. M. Harton Co., 
HS) Asaiat, cot Pao tos slembpa sv. 
William C. Hamilton & Sons, 138 A. 
841, 290 Pa. 267; Anderson y. Baxter, 
132 A. 358, 285 Pa. 443; “Vosnak v. 
Kiskimentas Valley Coal Co., 123 A. 
507, 278 Pa. 557; Malky v. Kiskimine- 
tas. Valley Coal, Co., 123, A..505, 278 
Pa. 552, 31 A.L.R. 1082; O’Rourke v. 
O’Rourke, 122 A. 172, 278 Pa. 52; Far- 
ran v. Curtis Pub. Co., 120 A. 544, 276 
Pa. 553; Rodman v. Smedley & Mehl, 
120 A. 266, 276 Pa. 296; Osika v. Hud- 
son Coal Co., 118 A. 311, 274 Pa. 367; 
Roach v. Oswald Lever Co., 117 A. 
785, 274 Pa. 139; Callihan-v. Mont- 
gomery, 115 A. 889, 272 Pa. 56; Mur- 
dock v. New York News Bureau, 106 
A. 788, 263 Pa. 502; Altman vy. Kauf- 
mann Realty Co., 167 A. 394, 110 Pa. 
Super. 178; Bradley v. Pioneer Oil 
Co., 167 A. 660, 109 Pa.Super. 585; Del 
Signore v. Vulcan Detinning Co., 167 
A. 257, 109 Pa.Super. 446; Pastelak 
v. Glen Alden Coal Co., 164 A. 846, 108 
Pa.Super. 89; Loeffler ‘v. Western 


Electric Co., 163 A. 322, 107 Pa.Super. 
326; Gerst v. Smith-Faris Co., 162 
A. 490, 107 Pa.Super. 30 [foll Swan v. 
Smith-Faris Co., 162 A. 495, 107 Pa. 
Super. 45]; Micale v. Light, 161 A. 
600, 105 Pa.Super. 399; Consona _ v. 
Coulborn & Co., 158 A. 300, 104 Pa. 
Super. 170; Johnston v. E. E. Orcutt 
Garage, 157 A. 46, 103 Pa.Super. 507; 
Lewis v. S. M. Byers Motor Car Co., 
156 A. 899, 102 Pa.Super. 434; Car- 
diota v. Cunningham Piano Co., 87 
Pa.Super. 458; Pitt v. Dawson, 86 Pa. 
Super. 231; Puffinberger v. W. W. 
Martin Co., 83 Pa.Super. 524; McGuirk 
v. Sun Shipbuilding Co., 80 Pa.Super. 
457; Fillip v. Wm. Cramp & Sons 
Ship & Engine Building Co., 80 Pa. 
Super. 68), (3) whether decision is 
against manifest weight of evidence 
(American Smelting & Refining Co. 
v. Industrial Commission, 187 N.E. 
495, 353 Ill. 324), (4) and whether 
law was properly applied to evidence 
(Horst v. Southern Idaho Oil Co., 286 
P. 369, 49 Idaho 58; Labuck v. Mill 
Creek, Coal sCo.jlake Aw S0scpe en Bae 
284; Callihan v. Montgomery, 272 Pa. 
56, 115 A. 889; Pitt v. Dawson, 86 Pa. 
Super. 231). (5) The revisory power 
was analogous tothe power of review 
in cases of ‘appéal from confirmation 
of auditor’s reports. W. M. Allen 
Son & Co. v. Industrial Commission, 
181 N.E. 625, 349 Ill. 71; Baer’s Ex- 
press & Storage Co. v. Industrial 
Board of Illinois, 118 N.E. 412, 282 
Ill. 44; Hiles v. Hecla Coal & Coke 
Co., 145 A. 608, 296 Pa. 34; Johnston 
v. Payne-Yost Const. Co., 141 A. 481, 
292 Pa. 509; Froehly v. T. M. Harton 
Cot ASIA. TZN 2ot” Pal 1h 7° cAnder- 
son v. Baxter, 132 A. 358, 285 Pa. 443; 
Vosnak v. Kiskimentas Valley Coal 
Coty t23 AL 5077278" Pa. bois sMalxy. 
v. Kiskiminetas Valley Coal Co., 123 
Ate505; 0278 (Paves52,63d) Acti Rs 1.082° 
O’Rourke v. O’Rourke, 122 A. 172, 278 
Pa. 52; Farran v. Curtis Pub. Co., 120 
A. 544, 276 Pa. 553; Rodman vy. Smed- 
ley & Mehl, 120 A. 266, 276 Pa. 296; 
Osika v. Hudson Coal Co., 118 A. 311, 
274 Pa. 367; Roach v. Oswald Lever 
Con 117 A. 085, 204 Pa, 139°) Callihan 
v. Montgomery, 115 A. 889, 272 Pa. 56; 
Altman v. Kaufmann Realty Co., 167 
A. 394, 110 Pa.Super. 178; Bastelak 
v. Glen Alden Coal Co., 164 A. 846, 
108 Pa.Super. 89; Micale v. Light, 
161 A. 600, 105 Pa.Super. 399; Johns- 
ton v. E. E. Oreutt Garage, 157 A. 46, 
103 Pa.Super. 507; Lewis v. S. M. 
Byers Motor Car Co., 156 A. 899, 102 
Pa.Super. 434; Puffinberger v. W. W. 
Martin Co., 83 Pa.Super. 524; Mc- 
Guirk v. Sun Shipbuilding Co., 80 Pa. 
Super. 457. 


[ec] Matters not decisive.—In de- 
termining whether the evidence is 
sufficient to support a finding that 
the employee was subjected, by rea- 
son of his occupation as longshore- 
man, to materially greater danger 
and a likelihood of getting frozen 
than the ordinary person or outdoor 
worker, the facts that the goods han- 
dled were not cold, that the em- 
ployee’s hand’ would be but little 
closed in his work, and that he would 
have intervals to keep up circulation 
are not decisive. In re McManaman, 
113 N.E. 287, 224 Mass. 554. 


[d] Record.—(1) Investigation of 
the supreme court in workmen’s 
compensation cases is limited to ques- 
tions of law raised by record. 
Rhoads v. Fisher, 141 A. 719, 239 Pa. 
121. (2) So the court will examine 
the findings and reasons stated in the 
record adjudication of the referee 
and the board as well as those on 
which the opinion of common pleas 


For later cases, developments and changes in the law see Annotations, 


a 
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mixed questions of law and fact 


is based. Morris v. Yough Coal & 
Supply Co.;, 109 A. 914, 266 Pa. 216; 
Wolford v. Geisel Moving & Storage 
Co., 105 A. 831, 262 Pa. 454. 


69. See statutory provisions. 


70. Iowa.—Jones v. Eppley Hotels 
Co., 227 N.W. 153, 208 Iowa 1281. 


Mass.—Hill’s Case, 167 N.E. 914, 
258 Mass. 491. ; 
Mo.—Thoms _ vy. Kaysing Iron 


Works, CApp.) 54 S.W.(2d) 763; Huff- 
stutler v. Oklahoma Contracting Co., 
(App.) 54 S.W.(2d) 738; Lumpkin v. 
Sheidley Realty Co., (App.) 53 S.W. 
(2a) 386; Seifert v. Heil Packing Co., 
(App.) 52 S.W.(2a) 579; Beck v. Kan- 
sas City Public Service Co., (App.) 48 
S.W.(2d) 213 [®ransf 37 S.W.(2d) 
589]; Isaacson v,.Central Coal & Coke 
Co., 44 S.W.(2d) 232, 226 Mo.App. 644. 


N.C.—Ussery vy. Erlanger Cotton 
Mills, 161 S.E. 307, 201 N.C. 688. 


Pa.—Krock vy. Ballard Sprague & 
Co., 159, A...191,..104, Pa.Super;. 389; 
Shumkas y. Philadelphia & Reading 
Coal & Iron Co., 101 Pa.Super. 401; 
McGuirk v. Sun Shipbuilding Co., 80 


Pa.Super. 457. 
{a] Other statements.—(1} The 
court is not a fact finding body. Alt- 


man v. Kaufmann Realty Co., 167 A. 
394, 110 Pa.Super. 178; Telario v. 
Jefferson & Indiana Coal Co., 161 A. 
486, 105, sPa, Supers 205.8 C2) ueene 
court is not the trier of facts. May- 
acid v. Kerr, 157 A. 506, 102 Pa.Super. 
532. 


[b] Rule applied to questions con- 
cerning (1) whether employee is en- 
titled to compensation (Massey v. 
Board of Education of Mecklenburg 
County, 167 S.E. 695, 204 N.C. 193), 
(2) notice of injury (Ridge Coal Co. 
v. Industrial Commission, 131 N.E. 
637, 298 Ill. 532), (3) credibility of 
witnesses (Public Service Co. of 
Colorado v. Industrial Commission of 
Colorado, 3 P.(2d) 799, 89 Colo. 440; 
Swift & Co. v. Industrial Commis- 
sion, 183 N.E. 476, 350 Ill. 418; Peters 
Machinery Co. v. Industrial Commis- 
sion, 179 N.E. 112, 346 Ill. 403; Vul- 
can Detinning Co. v. Industrial Com- 
mission,, 128 N.E. 917,295 TM. 141; 
Sunnyside Coalh Co. v. Industrial 
Commission, 126 N.B. 196, 291 Ill. 523; 
Mallory’s Case, 120 N.E. 591, 231 
Mass. 225), (4) weight of evidence 
(Copas v. Industrial Commission, 182 
N.E. 377, 349 Ill. 262; Dornblaser v. 
Industrial Commission, 181 N.E. 673, 
349 Ill. 61; Bell & Zoller Mining Co. 
v. Industrial Commission, 153 N.E. 
580, 322 Ill. 395; Chicago-Sandoval 
Coal Co. v. Industrial Commission, 
128 N.H. 567, 294 Ill. 351; City of Jo- 
liet v. Industrial Commission, 126 N. 
E. 618, 291 Ill. 555; McGarry v. Indus- 
trial Commission, 125 N.E. 318, 290 
Ill. 577; Spring Valley Coal Co. v. 
Industrial Commission, 124 N.E. 545, 
289 Ill. 315; Swift & Co. v. Industrial 
Commission, 123 N.E. 267, 288 Ill. 
132; Chicago Steel Foundry Co. v. 
Industrial Commission, 122 N.E. 150, 
286 Ill. 544; Bergstrom y. Industrial 
Commission, 121 N.E. 195, 286 Til. 
29; Western Electric Co. v. Industrial 
Commission of Illinois, 120 N.E. 774, 
285 Ill. 279; Pekin Cooperage Co. v. 
Industrial Commission, 120 N.E. 530, 
285 Ill. 31; Schwarm v. George Thom- 
son & Sons Co., 118 N.E. 95, 281 Tl. 
486; Big Muddy Coal & Iron Co. vy. 
Industrial Board, of Illinois, 116 N.E. 
662, 279 Ill. 235; Albaugh-Dover Co. 
v. Industrial Board of Illinois, 115 
N.E. 834, 278 Ill. 179; H. G. Goelitz 
Co. v. Industrial Board of Illinois, 


same title and section number. 
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are reviewable by the court, but only as to the law;7! 
the reviewing court has no power or jurisdiction to 
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make findings of fact,7* and findings of fact and 


U5 N.E. 855; 7278. Till’ 164> —-Decatur 
Ry. & Light Co. v. Industrial Board of 
IUinois, 114 N.E. 915, 276 Ill. 472; 
Bloomington, D. & G. R. Co. v. Indus- 
trial Board of Illinois, 114 N.E. 939, 
276 Ill. 454; Parker-Washington Co. 
v. Industrial Board, 113 N.E. 976, 274 
Til. 498; Hill’s Case, 167 N.E. 914, 268 
Mass. 491; Seebers v. O’Dell, (Mo. 
App.) 60 S.W.(2d) 678; Moran v. Ed- 
ward Peterson Const. Co., (Mo.App.) 
56 S.W.(2d) 809; Thoms vy. Kaysing 
Iron Works, (Mo.App.) 54 S.W.(2d) 
763; Huffstutler vy. Oklahoma Con- 
tracting Co., (Mo.App.) 54 S.W.(2d) 
738; Iuumpkin v. Sheidley Realty 
Co., (Mo.App.) 53 S.W.(2d) 386; Sei- 
fert v. Heil Packing Co., (Mo.App.) 
52 S.W.(2d) 579; Cunningham v. 
Management & Engineering Corpora- 
tion, 45 S.W.(2d) 899, 226 Mo.App. 
215; Travelers’. Ins. Co. v._ Davis, 
(Mo.App.) 42 S.W.(2d) 945; Beck v. 
Kansas City Public Service Co., 
(App.) 48 S.W.(2d) 213 [transf (Mo.) 
87 S.W.(2d) 589]; Dewees v. Day & 
Zimmerman, 140 A. 345, 291 Pa. 379; 
Gailey v. State Workmen’s Ins. Fund, 
133 A. 498, 286 Pa. 311; Rodman v. 
Smedley & Mehl, 120 A. 266, 276 Pa. 
296; Bradley v. Pioneer Oil Co., 167 
A. 660, 109 Pa.Super. 585; McMahon 
v. Edward G. Budd Mfg. Co., 164 A. 
850, 108 Pa.Super. 235; Petricka v. 
Glen Alden Coal Co., 163 A. 925, 107 
Pa.Super. 452; Micale v. Light, 161 
A. 600, 105 Pa.Super. 399; Consona v. 
Coulborn & Co., 158 A. 300, 104 Pa. 
Super. 170), (5) value (Beecham v. 
Greenlease (Cadillac) Motor Co., 38 
S.W.(2d) 535, 225 Mo.App. 619), (6) 
and sufficiency of the evidence (Paul 
v. Industrial Commission, 123 N.E. 
541, 288 Ill. 532; Metal Stamping Cor- 
poration v. Industrial Commission, 
121 N.E. 258, 285 Ill. 528; Thede Bros. 
v. Industrial Commission, 121 N.E. 
172, 285 Ill. 483; Northern Illinois 
Light & Traction Co. v. Industrial 
Board of Illinois, 117 N.E. 95, 279 
Ill. 565; H. G. Goelitz Co. v. Indus- 
trial Board of Illinois, 115 N.E. 855, 
278 Ill. 164; Commonwealth Edison 
Co. v. Industrial Board of Illinois, 115 
N.E. 158, 277 Ill. 74; Parker-Wash- 
ington Co. v. Industrial Board, 113 N. 
BE. 976, 274 Ill. 498; Victor Chemical 
Works v. Industrial Board of Illi- 
nois, 113 N.E. 173, 274 Ill. 11, Ann. 
Cas.1918B 627; Moody v. Susquehan- 
na Collieries Co., 163 A. 332, 107 Pa. 
Super. 134), (7) or determination of 
what inferences should be drawn 
(Rodman v. Smedley & Mehl, 120 A. 
266, 276 Pa. 296). 


71. Yellow Cab Co. v.. Industrial 
Commission, 164 N.E. 164, 333 Ill. 49; 
Otterstedt v. Lehigh & H. R. Ry. Co., 
137 N.E. 26, 234 N.Y. 208 [aff 193 N. 
Y.S. 104, 200 App.Div. 386, cert den 43 
S.Ct. 432, 261 U.S. 619, 67 L.Ed. 830, 
and 43 S.Ct. 528, 262 U.S. 747, 64 L. 
Wa! =121215* Kordiv. AVE. Dick -Co., 
135 A. 903, 288 Pa. 140; Vorbnoff v. 
Mesta Machine Co., 133 A. 256, 286 Pa. 
199; Mooney v. Lehigh Valley R. Co., 
104 A. 624, 261 Pa. 339; Del Signore 
v. Vulean Detinning Co., 167 A. 257, 
109 Pa.Super. 446. 


72. Glaze v. Hart, 36 S.W.(2d) 684, 
225 Mo.App. 1205; Morell v. Buffa- 
lo & Susquehanna Coal & Coke Co., 
158 A. 192, 103 Pa.Super. 316; Caruso 
v. Commonwealth, 99 Pa.Super. 238. 


[a] Absence of findings (1) does 
not justify interference by reviewing 
court (Krischunas v. Philadelphia & 
Reading Coal & Iron Co., 145 A. 905, 
296 Pa. 216), (2) unless findings are 
inevitable from the evidence (Krisch- 
unas vy. Philadelphia & Reading Coal 


‘ 


& Tron Co., supra). 


{b] Court cannot order board to 
find particular fact. Morell v. Buffa- 
lo & Susquehanna Coal & Coke Co., 
158 A. 192, 103 Pa.Super. 316. 


73. Lloyd v. Powell Duffryn Steam 
Coal, Col, LtdJ, fF9147*A.C; 7335 Potts 
v. Niddrie and Benhar Coal Co., Ltd., 
(1913] A.C. 531; Simms vy. Lilleshall 
Coal Co., [1917] 2 K.B. 368. 


[a] In Massachusetts in view of 
Acts (1912) c 571 § 14, and earlier 
enactments in part providing that 
there shall no appeal on questions of 
fact, findings of fact are final. Amo- 
dio’s Case, 123 N.B. 335, 233 Mass. 
104; Weatherbee’s Case, 120 N.E. 845, 
231 Mass. 297, In re Burns, 105 N.E. 
601, 218 Mass. 8, Ann.Cas.1916A %87; 
Johnson v. London Guarantee & Ac- 
cident Co., 104 N.E. 735, 217 Mass. 388. 


74 %Idaho.—Ramsay v. Sullivan 
Mining Co., 6 P.(2d) 856, 51 Idaho 366; 
Ybaibarriaga v. Farmer, 228 P, 227, 
39 Idaho 361. 


Mass.—Feldman’s Case, 134 N.E. 
251, 240 Mass. 555; In re Uzzio, 117 
N.E. 349, 228 Mass. 331; In re Meley, 
106 N.E. 559, 219 Mass, 136; In re 
Herrick, 104 N.E. 432, 217 Mass. 111. 


Mo.—State ex rel. Probst v. Haid, 62 
S.W.(2d) 869 [quashing cert (App.) 52 
S.W.(2d) 501]; State ex rel. Buttiger 
Fo alay 51 S.W.(2d) 1008, 330 Mo. 

ov, 


N.C.—Ridout v. Rose’s 5-10-25 Cent 
Stores, 171 S:E: 642, 205.N.C.. 423; 
Bryson v. Gloucester Lumber Co., 169 
S.E. 276, 204 N.C. 664; Singleton v. 
Model Steam Laundry Co., 169 S.E. 
183; Winberry v. Farley Stores, 161 
S.E. 475, 204 N.C. 79; Webb v. Tom- 
linson, 164 S.E. 341, 202 N.C. 860. 
West v. East Coast Fertilizer Co., 160 
S.E, 765, 201 N.C. 556;, Parrish v. Ar- 
mour .& Co., 158°S.H.-188), 200. N.C. 
654; Williams v. Thompson, 157 S.EB. 
430, 200 N.C. 463; Phifer’s Dependents 
v. Foremost Dairy, 156 S.H. 147, 200 N. 
C. 65; Chambers v. Union Oil Co., 153 
S.E. 594, 199 N.C. 28: Johnson v. Ashe- 
ne. PAOD IEEY. Co., 153 S.E. 591, 199 


Pa.—Todd v. Lehigh Valley Coal 
Co., 146 A. 893, 297 Pa. 302; Johnston 
v. Payne-Yost Const. Co., 141 A. 481, 
292 Pa. 509; Smith v. Primrose Tap- 
estry Co., “131 VAT I703) 285) Pa.145; 
Gausman v. R. T. Pearson Co., 131 A. 
247, 284 Pa, 348; Vosnak v. Kiski- 
minetas Valley Coal Co., 128 A. 507, 
278 Pa. 557; Malky v. Kiskiminetas 
Valley Coal Co., 123 A. 505, 278 Pa. 
552, 31 A.L.R. 1082; Wells v. Frutch- 
ey, 117 A. OTT 274 Pa.’ 3053) Kuhn “v4 
Pennsylvania R. Co., 113 A. 672, 270 
Pa. 474; Stahl v. Watson Coal Co., 
112 A. 14, 268 Pa. 452; Ferri v. Lenni 
Quarry Co., 109 A. 845, 266 Pa. 264; 
Ambrose v. Coxe Bros. & Co., 109 A. 
642, 266 Pa. 536; Tarr v. Hecla Coal 
& Coke Co., 109 A. 224, 265 Pa. 519; 
Gallagher v. P. M. Walton Mfg. Co., 
107 A. 327, 264 Pa. 29; McGurrin v. 
ffudson Coal Co., 107 A. 687, 264 Pa. 
230; Scull v. Scull, 167 A. 496, 109 
Pa.Super. 226; Carson v. Real Estate- 
Land Title & Trust Co., 165 A. 677, 
109 Pa.Super. 37; Gerst v. Smith-Far- 
is Co., 162 A. 490, 107 Pa.Super. 30 
{foll Swan v. Smith-Faris Co., 162 A. 
495, 107 Pa.Super. 45). 


{a] Other statements.—(1) Find- 
ings of fact of the board or commis- 
sion are controlling. Industrial Com- 
mission of Colorado v. Enyeart, 256 
P. 314, 81 Colo. 521; ‘Robson v. Mar- 
tin, 140 A. 339, 291 Pa. 426. (2) The 
reviewing court is bound by the de- 
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verdicts are final,“* and conclusive,’* in some juris- 
dictions by reason of statutory provisions,’® as to 


termination or findings. Kerens-Don- 
newald Coal Co. v. Industrial Board 
of Illinois, 115 N.E. 225, 277. Ill. 35; 
Brown v. Asheville Ice Co., 164 S.E. 
631, 203 N.C. 97; Slemba v. William 
C. Hamilton & Sons, 138 A. 841, 290 
Pa. 267; Atherholt v. William Stod- 
dart Co., 133 A. 504, 286 Pa. 278; How- 
ell v. Kingston Tp. School Dist., 161 
A. 559, 106 Pa.Super. 89; Macenka v. 
Lehigh Coal & Navigation Co., 159 A. 
197, 104 Pa.Super. 591; Consona_v. 
Coulborn & Co., 158 A. 300, 104 Pa. 
Super. 170; Nych v. Pressed Steel Car 
Co., 158 A. 281, 103 Pa.Super. 325; 
Httmeyer v. Spang, Chalfant & Co., 
157 A. 321, 102 Pa.Super. 482; Sarnis 
v. Philadelphia & Reading Coal & Iron 
Co., 80 Pa.Super. 228; Radle v. Sus- 
qucngors Coal Co., 2 Pa.Dist.&Co. 
(nt 


[b] Bule applied to questions con- 
cerning (1) status as employee or in- 
dependent contractor (Webb v. Tom- 
linson, 164 S.E. 341, 202 N.C. 860; 
Belmonte v. Connor, 106 A. 787, 263 
Pa. 470), (2) cause of injury or death 
(Diprinzio v. American Pipe & Con- 
struction Co., 157 A. 224, 103 Pa.Su- 
per. 391), (3) permanent incapacity 
for use of hand (Lemieux v. Contrac- 
tors’ Mut. Liability Ins. Co., 111 N.E. 
782, 223 Mass. 346). 


[c] Findings as to jurisdictional 
matters are not conclusive. Aycock 
v. Cooper, 163 S.E. 569, 202 N.C. 500. 


75. See statutory provisions; and 
cases infra this note. 
[a] In Colorado (1) under L. 


(1915) ¢ 179 § 83, making workmen’s 
compensation awards reviewable only 
as to questions of law, the award is 
conclusive upon all matters of fact 
properly in dispute before commis- 
sion. Weaver v. Industrial Commis- 
sion of Colorado, 209 P. 642, 72 Colo. 
79; Passini v. Industrial Commission 
of Colorado, 171 P. 369, 64 Colo. 349. 
(2) So the rule has been stated that 
the court is bound by the determina- 
tion and findings of the board or com- 
mission. Industrial Commission of 
Colorado v. Robinson, 275 P. 903, 85 
Colo. 279; Employers’ Mut. Ins. Co. 
v. Industrial Commission of Colorado, 
265 P. 99, 83 Colo. 315; Brock-Heffner 
Press Co. v. Industrial Commission of 
Colorado, 187 P. 44, 68 Colo. 291. (3) 
The rule has been applied to questions 
concerning dependency (Brock-Heff- 
ner Press Co. v. Industrial Commis- 
sion of Colorado, 187 P. 44, 68 Colo. 
291), (4) cause of injury or death 
(Industrial Commission of Colorado 
v. Robinson, 275 P. 903, 85 Colo. 279; 
Weaver v. Industrial Commission of 
Colorado, 209 P. 642, 72 Colo. 79), (5) 
and extent of disability (Employers’ 
Mut. Ins. Co. v. Industrial Commis- 
8 of Colorado, 265 P. 99, 83 Colo. 


[b] In Georgia (1) in view of L. 
(1920) p 199 § 59, making the findings 
of fact of the commission under the 
Workmen’s Compensation Act conclu- 
sive in the absence of fraud, findings 
of fact by the commission are con- 
clusive, there being no fraud. Mont- 
gomery v. Maryland Casualty Co., 151 
S.E. 363, 169 Ga. 746 [aff 146 S.B. 504, 
39 Ga.App. 210]; American Mut. Lia- 
bility Ins. Co. v. Brock, 142 S.E. 101, 
165 Ga. 771 [rev 135 S.E. 108, 35 Ga. 
App. 772]; Maryland Casualty Co. v. 
England, 129 S.BE. 75, 160 Ga. 810 [an- 
swers conformed to 129 S.E. 446, 34 
Ga.App. 354]; Payton v. Fidelity & 
Casualty Co. of New York, (App.) 171 
S.E.. 392; Small v. Nu Grape Co. of 
America, 167 S.E. 607, 46 Ga.App. 306; 
Georgia Power & Light Co. v. Patter- 
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son, 166 S.E. 255, 46 Ga.App. 7; Bal- 
lard v. Butler, 166 S.E. 220, 45 Ga.App. 
837; Home Indemnity Co. v. Googe, 
164 S.B. 479, 45 Ga.App. 302; Ocean 
Accident & Guarantee Corporation v. 
Dean, 160 S.BE. 823, 44 Ga.App. 220; 
Pridgen v. Murphy, 160 S.E. 701, 44 
Ga.App. 147; U. S. Fidelity & Guar- 
anty Co. v. Griffin, 157 S.E. 890, 43 
Ga.App. 151; Home Accident Ins. Co. 
v. Daniels, 157 S.E. 245, 42 Ga.App. 
648; Gossett v. U. S. Fidelity & Guar- 
anty Co., 153 S.E. 441, 41 Ga.App. 
512° eWerS Casualty Co; Vv. pBell, 152 
S.E. 600, 41 Ga.App. 261; Blanchard 
v. Savannah River Lumber Co., 149 
S.E. 793, 40 Ga.App. 416; Washing- 
ton v. U. S. Fidelity & Guaranty Co., 
147 S.B. 533, 39 Ga.App. 481; Metro- 
politan Casualty Ins. Co. of New York 
v. Dallas, 146 S.E. 37, 39 Ga.App. 38; 
Savannah River Lumber Co. v. Bush, 
140 S.E. 899, 37 Ga.App. 539; Ocean 
Accident & Guaranty Corporation v. 
Council, 134 S.E. 331, 35 Ga.App. 632; 
U. S. Casualty Co. v. Matthews, 133 
S.B. 875, 35 Ga.App. 526; U.S. Fidel= 
ity & Guaranty Co. v. Christian, 133 
S.E. 639, 35 Ga.App. 326; Ss Ae 
delity & Guaranty Co. v. Hall, : 
EB. 305, 34 Ga.App. 307; American 
Mut. Liability Ins. Co. v. Adams, 124 
S.E. 801, 32 Ga.App. 759; London 
Guarantee & Accident Co. v. Shock- 
ley, 122 S.E. 99, 31 Ga.App. 762; Trav- 
elers’ Ins. Co. v. Bacon, 119 S.E. 458, 
30 Ga.App. 728. (2) In other words, 
the finding of the commission is final 
(48tna Life Ins. Co. v. Carroll, 150 S. 
BE. 208, 169 Ga, 333 [rev 146 S.E. 788, 
39 Ga.App. 78, and conformed to 150 
S.E. 872, 40 Ga.App. 674]; American 
Mut. Liability Ins. Co. v. Brock, 142 
S.E. 101, 165 Ga. 771 [rev 1385 S.E. 
103, 35 Ga.App. 772]) (3) and is bind- 
ing upon the reviewing court (Mont- 
gomery v. Maryland Casualty Co., 151 
S.E. 363, 169 Ga. 745 [aff 146 S.E. 504, 
39 Ga.App. 210]; Maryland Casualty 
Co. v. England, 129 S.E. 75, 160 Ga. 
810 [answers conformed to 129 S.E. 
446, 34 Ga.App. 354]; Georgia Power 
& Light Co. v. Patterson, 166 S.E, 255, 
46 Ga.App. 7; Ballard v. Butler, 166 
S.E. 220, 45 Ga.App. 837; Standard 
Accident Ins. Co. v. Kiker, 165 S.E. 
850, 45 Ga.App. 706; Ocean Accident 
& Guarantee Corporation v. Dean, 160 
S.E. 823, 44 Ga.App. 220; Sullivan v. 
Social Circle Cotton Mills, 154 S.E. 
467, 41 Ga.App. 714; Gossett v. U.S. 
Fidelity & Guaranty Co., 153 S.E. 441, 
41 Ga.App. 512; U. S. Casualty Co. v. 
Bell, 152 S.H. 600, 41 Ga.App. 261; U. 
S. Casualty Co. v. Matthews, 133 S. 
E. 875, 35 Ga.App. 526). (4) The rea- 
son for the statutory provision is that 
the design of the compensation stat- 
ute is te furnish a speedy, inexpen- 
sive, and final settlement of the claim 
of injured employees. Maryland Cas- 
ualty Co. v. England, 129 S.E. 75, 160 
Ga. 810 [answers conformed to 129 
S.E. 446, 34 Ga.App. 354]. (5) Pur- 
pose of compensation Statute see su- 
pra § 15. (6) This statutory rule has 
been applied to findings that deceased 
was an employee (Travelers’ Ins. Co. 
v. Bacon, 119 S.E. 458, 30 Ga.App. 
728), (7) as to wife’s voluntary de- 
sertion of husband within meaning of 
statutes relating to presumption of 
dependency (Ocean Accident & Guar- 
anty Corporation v. Council, 134 S. 
BE. 331, 35 Ga.App. 632), (8) that the 
present condition did not result nat- 
urally and unavoidably from the acci- 
dent (Blanchard v. Savannah River 
Lumber Co., 149 S.E. 793, 40 Ga.App. 
416), (9) that the injuries did not 
arise out of and in the course of the 
employment (Peyton v. Fidelity & 
Casualty Co. of New York, (App.) 
171 S.E. 392; Metropolitan Casualty 
Ins. Co. of New York v. Dallas, 146 
S.BE. 37, 39 Ga.App. 38), (10) nor by 
virtue of the employee stepping out 
of the bounds of his usual course of 
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employment to serve the employer’s 
interest, when confronted by a sud- 
den emergency (Metropolitan Casual- 
ty Ins. Co. of New York v. Dallas, 146 
S/H. 37, 39) Ga. App.i38): (LL) USo,;, like= 
wise, in view of L. (1920) p 198 § 59, 
findings of fact of the commission 
have been held conclusive (Thomp- 
son-Starrett Co. v. Johnson, 163 S.E. 
745, 174 Ga. 656 [rev 157 S.E. 3638, 42 
Ga.App. 739 and conformed to 164 
S.E. 910, 45 Ga.App. 395]; Independ- 
ence Indemnity Co. v. Sprayberry, 156 
S.E. 230, 171 Ga. 565 [rev 152 S.E. 
125, 41 Ga.App. 133]; James v. Fite, 
145 S.E. 5386, 38 Ga.App. 759; In- 
tegrity Mut. Casualty Co. v. Hankins, 
126 S.E. 554, 33 Ga.App. 339; Jackson 
v. Lumberman’s Mut. Casualty Co., 
125 'S.B) 515) $33 (Ga.App.> 35), (12) 
which rule has been applied to wheth- 
er failure to give notice of injury is 
within exception not barring compen- 
sation (James v. Fite, 145 S.E. 536, 38 
Ga.App. 759). 


[e] In Tllinois (1) under Work- 
men’s Compensation Act § 19 par (f), 
it has been held that the court is 
bound by the findings of fact of the 
board (Republic Iron & Steel Co. v. 
Industrial Commission, 134 N.B. 754, 
302 Ill. 401; Vulcan Detinning Co. v. 
Industrial Commission, 128 N.E. 917, 
295 Ill. 141; Hydrox Chemical Co. v. 
Industrial Cammission,’126 N.E. 564, 
291 Ill. 579; Sunnyside Coal Co. v. 
Industrial Commission, 126 N.E. 196, 
291 Ill. 523; O’Callaghan v. Industrial 
Commission, 124 N.E. 811, 290 Ill. 222; 
Swift & Co. v. Industrial Commission, 
122 N.H. 796, 287 Ill. 564; Bailey v. 
Industrial Commission, 122 N.B. 107, 
286 Ill. 623; Big Muddy Coal & Iron 
Co. v. Industrial Board of Illinois, 116 
N.E. 662, 279 Ill. 235; Parker-Wash- 
ington Co. v. Industrial Board, 113 N. 
BE. 976, 274 Ill. 498; Munn vy. Indus- 
trial Board, 113 N.E. 110, 274 Tl. 70), 
(2) or that the findings of fact are 
conclusive (James O’Donnell Teaming 
Co. v. Industrial Commission, 134 N.E. 
156, 301 Ill. 479; Chicago-Sandoval 
Coal Co. v. Industrial Commission, 128 
N.E. 567, 294 Ill. 351; Mississippi 
River Power Co. v. Industrial Com- 
mission, 224 NH 5 52,. 1209) Lil epee 
Joseph Halsted Co. v. Industrial Com- 
mission, 1:22) NE. 822)" 287 Tl. 509); 
Scully v. Industrial Commission of 
Tinos, “120 °NeR, 49255284 Ty bets 
Squire-Dingee Co. v. Industrial Board 
of Illinois, 117 N.B.°1031, 281 T1. 359; 
Big Muddy Coal & Iron Co. v. Indus- 
trial Board of Illinois, 116 N.E. 662, 
279 Ill. 235; Eugene Dietzen Co. v. 
Industrial Board of Illinois, 116 N.E. 
684, 279 Ill. 11, Ann.Cas,1918B 764; 
Illinois Midland Coal Co. v. Indus- 
trial Board of Illinois, 115 N.E. 527, 
277 Ill. 338. See Struple v. Bishop, 
202 Ill.App. 349). (3) So the rule 
has been applied as to whether the in- 
jury which caused an employee’s 
death arose out of and was received 
in the course of-his employment (Re- 
public Iron & Steel ‘Co. v. Industrial 
Commission, 134 N.E. 754, 302 Til. 
401; Kerens-Donnewald Coal Co. v. 
Industrial Board of Illinois, 115 N.E. 
225; 0277, Tl). 353) Munn: v. ‘Industrial 
Board, 113 N.E. 110, 274 Ill. 70), (4) 
as to extent of disability from injury 
(Scully v. Industrial Commission of 
Illinois, 120 N.E. 492, 284 Ill. 567), 
(5) as to cause of injury or death 
(Squire-Dingee Co. v. Industrial 
Board of Illinois, 117 N.E. 1031, 281 
Ill. 359), (6) that accident arose out 
of and in the course of employment 
(Hydrox Chemical Co. v. Industrial 
Commission, 126 N.E. 564, 291 Ill. 
579), (7) and that an employee’s dis- 
ability has increased or_ recurred 
(Squire-Dingee Co. v. Industrial 
Board of Illinois, 117 N.E. 1031, 281 
Til. 359). 


[ad] In Iowa (1) under Code (1927) 


Baty 
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§ 1452, findings of fact are final (Reid 
v. Reid, 249 N.W. 387; Petersen v. 
Corno Mills Co., 249 N.W. 408; Smith 
v. Soldiers’ & Sailors’ Memorial Hos- 
pital of Henry County, 231 N.W. 490, 
210 Iowa 691; Kyle v. Greene High 
School, 226 N.W. 71, 208 Iowa 1037; 
Antonew v. N. W. States Portland 
Cement Co., 216 N.W. 695, 204 Iowa 
1001; Swim v. Central Iowa Fuel 
Co., 215 N.W. 603, 204 Iowa 546; Roy- 
al v. Hawkeye Portland Cement Co., 
192 N.W. 406, 195 Iowa 534; Pace v. 
Appanoose County, 168 N.W. 916, 184 
Iowa 498), (2) or, in other words, find- 
ing of the commissioner upon ques- 
tions of fact is conclusive and bind- 
ing (Gardner v. Trustees of Main St. 
M. E. Church of Ottumwa, 250 N.W. 
740; Heissler v. Strange Bros. Hide 
Co., 237 N.W. 343, 212 Iowa 848; 
Smith v. Soldiers’*& Sailors’ Memorial 
Hospital of Henry County, 231 N.W. 
490, 210 Iowa 69T$ Baker v. Roberts 
& Beier, 228 N.W. 9, 209 Iowa 290; 
Kyle v. Greene High School, 226 N.W. 
71, 208 Iowa 1037; Belcher v. Des 
Moines Electric Light Co., 225 N.W. 
404, 208 Iowa 262; Daugherty v. Scan- 
dia Coal Co., 219 N.W. 65, 206 Iowa 
120; Crooke v. Farmers’ Mut. Hail 
Ins. Ass’n, 218 N.W. 513, 206 Iowa 
104, 62 A.L.R. 342; Swim v. Central 
Iowa Fuel Co., 215 N.W. 603, 204 lowa 
546; Wittmer v. Dexter Mfg. Co., 214 
N.W. 700, 204 Iowa 186; Hinrichs v. 
Davenport Locomotive Works, 214 N. 
W. 585, 203 Iowa 1395; Mueller v. U. 
S. Gypsum Co., 212 N.W. 577, 203 Iowa 
1229; Johnson v. City of Albia, 212 
N.W. 419, 203 Iowa. 1171; Kent v. 
Kent, 208 N.W. 709, 202 Iowa 1044; 
Clingingsmith v. Jackson Dairy Co., 
211 N.W. 413, 202 Iowa 773; MceKin- 
ney v. Central Iowa Fuel Co., 210 N. 
W. 459, 202 Iowa 398; Heinen v. Mo- 
tor Inn Corporation, 209 N.W. 415, 202 
Iowa 67; Guthrie v. lowa Gas & Elec- 
tric Co., 204 N.W. 225, 200 Iowa 150; 
Springsteel v. Hanford Produce Co., 
191 N.W. 851, 195 Iowa 1057; Royal 
v. Cudahy Packing Co., 190 N.W. 427, 
195 lowa 759; Sparks v. Consolidated 
Indiana Coal Co., 190 N.W. 593, 195 
Iowa 334; Kraft v. West Hotel Co., 
188 N.W. 870, 193 Iowa 1288, 31 A.L. 
R. 1445; O'Neill v. Sioux City Termi- 
nal Ry. Co., 186 N.W. 633, 193 Iowa 
41; Hughes v. Cudahy Packing Co., 
185 N.W. 614, 192 Iowa 947; Norton 
v. Day Coal Co., 180 N.W. 905, 192 
Iowa 160). (3) This rule has been 
applied to questions concerning 
whether the injury arose out of and 
in the course of employment (Nor- 
man v. City of Chariton, 221 N.W. 
481, 206 Iowa 790), (4) that’ injury 
was not caused by the willful act of 
a third person directed against the 
employee for reasons personal to him 
(Heissler v. Strange Bros. Hide Co., 
237 N.W. 343, 212 Iowa 848; Smith v. 
Soldiers’ & Sailors’ Memorial Hospi- 
tal of Henry County, 231 N.W. 490, 
210 Iowa 691; O’Callahan v. Dermedy, 
196 N.W. 10, 197 N.W. 456, 197 Iowa 
632), (5) that compensation claimant 
was not guilty of misconduct (Daugh- 
erty v. Scandia Coal Co., 219 N.W. 65, 
206 Iowa 120), (6) and denial of com- 
pensation claim (Susich v. Norwood 
a Coal Co., 224 N.W. 86, 207 Iowa 


[e] In Missouri (1) in view of 
Rev. St. (1919) § 13636, or reénact- 
ments limiting the right to appeal 
from the award of the commission to 
errors of law, a finding by the full 
commission on appeal from an award 
of a referee as to the weight of the 
evidence is_ conclusive and binding. 
Holliday v. Walls, (App.) 64 S.W.(2d) 
318; Seebers v. O’Dell, (App.) 60 S.W. 
(2d) 678; King v. Mark Twain Hotel, 
(App.) 60 S.W.(2d) 675; Herndon vy. S. 
A. Robertson Const. Co., (App.) 59 S. 
W.(2d) 75; Wade v. Markham, (App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such-court, and cannot be reviewed,'® 


58 S.W.(2d) 482; Hinkle v. Miller, 
(App.) 56 S.W.(2d) 825; Tassi v. A. C. 
L. Haase & Sons Fish Co., (App.) 56 
S.W.(2d) 797; Kasper v._ Liberty 
Foundry Co., (App.) 54 S.W.(2d) 1002; 
Gessler v. Liggett & Myers Tobacco 
Co., (App.) 54 S.W.(2d) 806; Buesing 
v. Moon Motor Car Co., (App.) 54 S. 
W.(2d) 7384; Darghe v. Blackburn 
Const. Co., (App.) 53 S.W.(2d) 1088; 
Probst v. St. Louis Basket & Box Co., 
(App.) 52 S.W.(2d) 501 [cert quashed 
62 S.W.(2d) 869]; Meyer v. Adams, 
(App.) 50 S.W.(2d) 744; Caldwell v. 
J. A. Kreis & Sons, (App.) 50 S.W. (2d) 
725; Dever v. Brown Shoe Co., 49 S. 
W.(2d) 638, 226 Mo.App. 1179; Thur- 
man v. Fleming-Young Coal Co., 
(App.) 49 S.W.(2d) 288; Wetter v. 
Mechanics’ Iron Works, (App.) 49 8. 
W.(2d) 236; Smith v. International 
Shoe Co., (App.) 49 S.W.(2d) 233; 
Schaefer v. Lowell-Krekeler Grocery 
Co., (App.) 49 S.W.(2d) 209; Biswell 
v. St. Louis-San Francisco Ry. Co., 
(App.) 49 S.W.(2d) 2038; Vollet v. 
Federal Brilliant Sign Co., (App.) 49 
S.W.(2d) 201; Adams v. Lilbourn 
Grain Co., 48 S.W.(2d) 147, 226 Mo. 
App. 1030; Schraner v. Massman 
Const. Co., (App.) 48 S.W.(2d) 104; 
Barlow v. Shawnee Inv. Co., (App.) 
48 S.W.(2d) 35; Simmons v. Missis- 
sippi River Fuel Corporation, (App.) 
43 S.W.(2d) 868; Schulte v. Grand 
Union Tea & Coffee Co., (App.) 43 S. 
W.(2d) 832; Price v. Kansas City 
Public Service Co., (App.) 42 S.W.(2d) 
51 [aff 50 S.W.(2d) 1047, 330 Mo. 706]; 
McComosh v. Shanleigh Hardware Co., 
(App.) 40 S.W.(2d) 728; Waring v. 
Metropolitan Life Ins. Co., 
(2d) 418, 225 Mo.App. 600; é 
Hart, 36 S.W.(2d) 684, 225 Mo.App. 
1205; Miller v. St. Joseph Transfer 
Co., 32 S.W.(2d) 449, 224 Mo.App. 
1114. (2) This-rule has been applied 
to a finding whether the employer was 
an independent contractor or subcon- 
tractor (Carman v. Central Western 
Dairies, (Anvp.) 58 S.W.(2d)_ 781; 
Hinkle y. Miller, (App.) 56 S.W.(2d) 
825) (3) or a major or minor employ- 
er (Barlow .v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35), (4) as to place 
of claimant’s contract of employment 
(Wadley v. Employers’ Liability As- 
sur. Corporation, 37 S.W.(2d) 665, 225 
Mo.App. 631), (5) that accident did 
not arise out of and in-course of em- 
ployment (Bise v. Tarlton, (App.) 35 
S.W.(2d) 993), (6) respecting period 
of employment preceding death (Bis- 
well v. St. Louis-San Francisco Ry. 
Co., (App.) 49 S.W.(2d) 203), (7) aver- 
age hourly earnings (Biswell v. St. 
Louis-San Francisco Ry. Co., supra) 
(8) and length of day’s work (Bis- 
well v. St. Louis-San Francisco Ry. 
Co., supra), (9) and as to allowance 
to employee for medical aid (Mc- 
Comosh v. Shapleigh Hardware Co., 
(App.) 40 S.W.(2d) 728). 


{f] Im Pennsylvania (1) prior to 
the amendment of June 26, 1919 (P. L. 
p 642 art IV § 427), in view of P. L. p 
736, findings of fact are final. Labuck 
v. Mill Creek Coal Co., 141 A. 35, 292 
Pa. 284; Callihan v. Montgomery, 115 
A. 889, 272 Pa. 56; Davis v. Smith, 105 
A. 559. 262 Pa. 432; Messinger v. Le- 
high Valley R. Co., 104 A. 623, 261 Pa. 
336. (2) Thus board’s determination 
that employer did not post and au- 
thenticate rules for use of high explo- 
sives was held final. Labuck v. Mill 
Creek Coal Co., supra. (3) However, a 
finding on general assignment is not 
final. Vonot v. Hudson Coal Co., 132 
A. 347, 285 Pa. 385. 


76. Colo.—Colorado Fuel & Iron 
Co. v. Industrial Commission of Colo- 
rado, 275 P. 910, 85 Colo. 237; Vaughn 
v. Industrial Commission of Colorado, 
245 P. 712, 79 Colo. 257. 
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Ga.—Montgomery v. Maryland Cas- 
ualty Co., 151 S.E. 368, 169 Ga. 745 [aff 
146 S.E. 504, 39 GaApp. 210]; Mary- 
land Casualty Co. v. England, 129 S. 
E. 75, 160 Ga. 810 [answers conformed 
to 129 S.E. 446, 34 Ga.App. 354]; U. 
S. Casualty Co. v. Bell, 152 S.E. 600, 
41 Ga.App. 261; Travelers’ Ins. Co. v. 
VE 132 S.E. 240, 35 Ga.App. 


11l.—Rockford Cabinet Co. v. Indus- 
trial Commission, 129 N.E. 142, 295 
Ill. 332; Morris & Co. v. Industrial 
yy aati! 128° N.E: 727, 296 Tk 


Iowa.—Norton v. Day Coal Co., 180 
N.W. 905, 192 Iowa 160. 


Mass.—Sinclair’s Case, 143 N.E. 330, 
248 Mass. 414; Butler’s Case, 137 N.E. 
175, 248 Mass. 166; Devine’s Case, 129 
N.E. 414, 236 Mass. 588; McCarthy’s 
Case, 120 N.E. 852, 231 Mass. 259; 
Knight’s Case, 120 N.E. 395, 231 Mass. 
142; Fitzgibbons’ Case, 119 N.E. 1020, 
230 Mass. 473. 


Pa.—Carlin v. Coxe Bros, & Co., 117 
A. 405, 274 Pa. 38; Stahl v. Watson 
Coal Co., 112 A. 14, 268 Pa. 452; Fluck- 
er v. Carnegie Steel Co., 106 A. 192, 
263 Pa. 118; Micale v. Light, 161 A. 
600, 105 Pa.Super. 399; Walsh v. Glen 
Alden Coal Co., 99 Pa.Super. 58; Tur- 
kovic vy. Pittsburgh Crucible Steel Co., 
71 Pa.Super. 354; Chovic v. Pittsburgh 
Crucible Steel Co., 71 Pa.Super. 350; 
Hallman v. Starr Printing Co., 70 Pa. 
Super. 562. 


S.D.—Wieber v. England, 238 N.W. 
25; Wieber v.° England, 216 N.W. 
850, 52. S.D: 72. 


[a] Other statements.—(1) Award 
of compensation is to be affirmed. 
Employers’ Mut. Ins. Co. v. Industrial 
Commission of Colorado, 265 P. 99, 83 
Colo. 315; Old Ben Coal Corporation 
v. Industrial Commission, 134 N.E. 76, 
302 Ill. 109; Western Electric Co. v. 
Industrial Commission of Illinois, 120 
N.B. 774, 285 Ill. 279; Armour & Co. 
v. Industrial Board of Illinois, 113 
N.E. 1388, 273 Ill. 590; Zagwisky v. 
Lehigh Valley Coal Co., 144 A. 829, 295 
Pa. 71; Cybulski v. Baldwin Locomo- 
tive Works, 144 A. 768, 295 Pa. 60; 
Morrow v. Monarch Motor Sales. Co., 
167 A. 401, 109 Pa.Super. 162; Gerst v. 
Smith-Faris Co., 162 A. 490, 107 Pa. 
Super. 30 [foll Swan v. Smith-Faris 
Cox, -162' Ay 495, 10% -Pa.Super: 45]; 
Sznitko v. Maher & Graff Coal Co., 93 
Pa.Super. 463. (2) Case must be de- 
cided upon the facts found by the 
board or commission. In re Septimo, 
107 N.E. 63, 219 Mass. 430. (3) Court 
cannot reverse findings or judgment. 
Armour & Co. v. Industrial Commis- 


tsion of Colorado, 243 P. 546, 78 Colo. 


569; Maryland Casualty Co. v. Miller, 
137 S.E. 788, 36 Ga.App. 631; McNeil 
v. Panhandle Lumber Co., 203 P. 1068, 
34 Idaho 773; Swift & Co. v. Indus- 
trial Commission, 183 N.E. 476, 350 Tll. 
413; Cruzan v. Industrial Commission, 
183 N.B. 334, 350 Ill. 407; Atlas Linen 


Supply Co. v. Industrial Commission,: 


180 N.E. 570, 348 111. 69; M. P. Gustaf- 
son Co. v. Industrial Commission, 180 
N.E. 567, 348 Ill. 11; Panther Creek 
Mines v. Industrial Commission, 179 
N.E. 857, 347 Ill. 348; Eagle Picher 
Lead Co. v. Industrial Commission, 
179 N.E. 88, 346 Ill. 471; Clausen v. 
Industrial Commission, 179 N.E. 90, 
346 Ill. 474; Nelson v. Industrial Com- 
mission, 178 N.E. 346, 346 Ill. 82; Chi- 
cago & N. W. Ry. Co. v. Industrial 
Commission, 173 N.E. 161, 341 Ill. 131; 
Spiegel’s House Furnishing Co. v. In- 
dustrial Commission, 123 N.E. 606, 288 
Ill. 422, 6 A.L.R. 540; Bergstrom v. 
Industrial Commission, 121 N.E. 195, 
286 Ill. 29; Hill’s Case, 167 N.B. 914, 
268 Mass. 491; Feldman’s Case, 134 N. 
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E. 251, 240 Mass. 585; Amodio’s Case, 
123 N.E. 335, 233 Mass. 104; Kucinic 
v. United Engineering & Foundry Co., 
168 A. 344, 110 Pa:Super. 261. (4) 
Court cannot substitute its judgment 
for that of the commission. American 
Smelting & Refining Co. v. Industrial 
Commission, 187 N.E. 495, 353 Ill. 324; 
Ritler v. Industrial] Commission, 184 
N.E. 654, 351 Till. 888; Copas v. In- 
dustrial Commission, 182 N.E. 377, 349 
Tll. 262; W. M. Allen Son & Co. v. In- 
dustrial Commission, 181 N.E. 625. 349 
Ill. 71; Dornblaser v. Industrial Com- 
mission, 181 N.H. 673, 349 Til. 61; 
Sanitary Dist. of Chicago v. Indus- 
trial Commission, 175 N.E. 372, 343 11. 
236; Bell & Zoller Mining Co. v. In- 
dustrial Commission, 153 N.E. 580, 322 
Ill. 395. (5) Must confirm jts deci- 
sion. McGarry v. Industrial mmis- 
sion, 125 N:EY 318029011). 5772- \C6) 
Court must resolve every intendment 
in favor of findings by compensation 
authorities. Gailey v. State Work- 
men’s Ins. Fund, 133 A. 498, 286 Pa. 
311. (7) Court will treat compensa- 
tion case in accordance with finding 
of commission as to date of injury. 
Mt. Olive & Staunton Coal Co. v. In- 
dustrial Commission, 151 N.E. 588, 320 
Ill. 618. (8) Facts found must be ac- 
cepted by reviewing court. In re Rip- 
ley, 118 N.E. 638, 229 Mass. 302; Mce- 
Mahon v. Edward G. Budd_Mfg. Co., 
164 A. 850, 108 Pa.Super. 235; Breslin 
v. Susquehanna Collieries Co., 163 A. 
913, 107 Pa.Super. 449; Dunbar v. B. 
A. Jacobson, Inc., 161 A. 431, 106 Pa. 
Super. 95; Betts v. American Stores 
Co., 161 <A... 589, 105 Pa.Super. 452; 
Quigley v. Pressler & Wattenbaugh, 
161 A. 612, 105 Pa.Super. 314; Edge 
v. City of Pierre, (S.D.) 239 N.W. 191. 
(9) Findings are not open to revision. 
In re Bentley, 104 N.E. 432, 217 Mass. 
79. (10) Finding cannot be disaf- 
firmed. Continental Inv. Co. v. Garch- 
er, 264 P. 723, 83 Colo. 289. (11) Find- 
ing or order cannot be disturbed. Em- 
ployers’ Mut. Ins. Co. v. Industrial 
Commission of Colorado, 260 P. 106, 82 
Colo. 281; Lindsay v. Industrial Com- 
mission of Colorado, 236 P. 1005, 77 
Colo. 424; Crawford v. Industrial 
Commission, 212 P. 828, 72 Colo. 581; 
Kokotovich v. Industrial Commission 
of Colorado, 195 P. 646, 69 Colo. 572; 
James vy. Fite, 145 S.E. 536, 38 Ga. App. 
759; Croy v. McFarland-Brown Ium- 
ber Co., 1 P.(2d) 189, 51 Idaho 32; 
Strouse v. Hercules Mining Co., 1 P. 
(2a) 208, 51 Idaho 7; Western Electric 
Co. v. Industrial Commission, 181 N.E. 
638, 349 Ill. 139; E. E. Walsh Teaming 
Co. v. Industrial Commission, 125 N.H. 
331, 290 Ill. 536; McKinney v. Central 
Iowa Fuel Co., 210 N.W. 459, 202 Iowa 
398; Guyer v. Equitable Gas Co., 123 
A. 590, 279 Pa. 5; Davis v. Smith, 105 
A. 559, 262 Pa. 432; De Beaumont v. 
Brown, 158 A. 643, 104 Pa.Super. 158; 
Diprinzio v. American Pipe & Con- 
struction Co., 157 A. 224, 103 Pa.Super. 
391; Smith v. Welsh Bros., 156 A. 598, 
102 Pa.Super. 54; Barwin v. Independ- 
ent School Dist. of Sioux Falls, (S.D.) 
248 N.W. 257. (12) Finding or verdict 
cannot be set aside. Small v. Nu 
Grape Co. of America, 167 S.E. 607, 46 
Ga.App. 306; U. S. Fidelity & Guar- 
anty Co. v. Waymick, 155 S.RF. 366, 
42 Ga.App. 177 [aff 159 S.B. 564, 173 
Ga. 67]; Washington v. U.S. Fidelity 
& Guaranty Co., 147 S.B. 5338, 39 Ga. 
App. 481; U. S. Casualty Co. v. Mat- 
thews, 133 _S.B. 875, 35 Ga.App. 526; 
American Mut. Liability Ins. Co. v. 
Adams, 124 S.E. 801, 32 Ga.App. 759; 
Travelers’ Ins. Co. v. Bacon, 119 S.B. 
458, 30 Ga.App. 728; Peabody Coal 
Co. v. Industrial Commission, 143 N.E. 
90, 311 Ill. 338; Hafer Washed Coal 
Co. v. Industrial Commission, 127 N.E. 
752, 293 Ill. 425; Flint v. City of El- 
don, 183 N.W. 344, 191 Iowa 845; 
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Weatherbee’s Case, 120 N.E. 845, 231 
Mass. 297; Inre Sanderson’s Case, 113 
N.E. 355, 224 Mass. 558;. In re Von 
Ette, 111 N.E. 696, 223 Mass. 56, L.R. 
A.1916D 641; Richey v. Erlanger Cot- 
ton Mills, 166 S.E. 584, 203 N.C. 595. 
(13) Finding cannot be interfered 
with.. Youngquist v. Industrial Com- 
mission of Colorado, 184, P. 381, 67 
Colo. 187; Selz-Schwab & Co. v. In- 
dustrial Commission, 156 N.E. 768, 326 
Ill. 12@; Keiler-v. Industrial Commis- 
sion, 126 N.E. 162, 291 Ill. 314;. Rock 
Island Bridge & Iron Works v. Indus- 
trial Commission, 122 N.E. 830, 287 
Tll. 648; Enfield v. Certain-Teed Prod- 
ucts Co., 283 N.W. 141, 211 Iowa 1004; 
Pace v. Appanoose County, 168 N.W. 
916, 184 Iowa 498; Petruzziv. A. Levy 
& Co., 165 A. 548, 108 Pa.Super. 566. 
(14) Finding must stand. Old Ben 
Coal Corporation v. Industrial Com- 
mission, 184 N.E. 879, 351 Ill. 572; 
Lapan’s Case, 129 N.E. 607, 237 Mass. 
340; .Pass’ Case, 122 N.E. 642, 232 
Mass. 515; Weatherbee’s Case, 120 N. 
BE. 845, 231 Mass. 297; Mallory’s Case, 
120 N.E. 591,'231,. Mass.. 225; In re 
Gorski, 116 N.E. 811, 227 Mass. 456; 
In re Doherty, 109 N.E. 887, 222 Mass. 
98. (15) Finding of fact by the com- 
mission precludes its review. 
& Co. v. Industrial Commission, 123 
N.E. 267, 288 Ill. 132. (16) Finding 
must be given due weight. Superior 
Coal Co. vy. Industrial Commission, 168 
N.E. 644, 336 Ill. 568; Consolidated 
Coal Co. of St. Louis v. Industrial 
Commission, 150 N.E. 694, 320 Til. 171; 
Mehay v. Industrial Commission, 146 
N.E. 494, 316 Ill. 97; Peabody Coal Co. 
v. Industrial Commission, 143 N.E. 90, 
311 Ill. 3388; Consolidated Coal Co. 
of St. Louis v. Industrial Commission, 
142 N.E. 498, 311 Ill. 61; Inland Rub- 
ber Co. v. Industrial Commission, 140 
N.E. 26, 309 Ill. 43; Keller v. Indus- 
trial Commission, 135 N.E. 98, 302 Ill. 
610. (17) Findings must be affirmed. 
Murray v. Brown, 164 A. 138, 107 Pa. 
Super. 516; Israel v. Brisgol Bros., 159 
A. 51, 104 Pa.Super. 16. (18) Find- 
ing or judgment will be sustained. 
Lattimore v. Lumbermen’s Mut. Cas- 
ualty Co., 141 S.E. 669, 37 Ga.App. 688 
[conforming to 141 S.E. 195, 165 Ga. 
501]; Bushing v. Iowa Ry. & Light 
Co., 226 N.W. 719, 208 Iowa 1010; 
Belcher v. Des Moines Electric Light 
Co., 225 N.W. 404, 208 Iowa 262; Anto- 
new v. N. W. States Portland Cement 
Co., 216 N.W. 695, 204 Iowa 1001; 
Roselli v. Franklin Tanning Co., 165 
A. 762, 109 Pa.Super. 113; Scarborough 
v. Steinfield, 165 A. 548, 108 Pa.Super. 
604; Pykosz v. Koehler & Streng Co., 
161 A. 469, 105 Pa.Super. 605; Gordon 
v. Bamford Milling Co., 86 Pa.Super. 
324; Smith v. Pittsburgh Coal Co., 71 
Pa.Super. 325. (19) Finding or ver- 
dict will not be disturbed. Bohmann 
v. Industrial Commission of Colorado, 
233 P. 621, 76 Colo. 588; Globe Indem- 
nity Co. v. Industrial Commission of 
Colorado; 186 P:° 522, 67—Colo. 526; 
James v. Fite, 145 S.E. 536, 38 Ga.App. 
759; Ocean Accident & Guarantee Cor- 
poration v. Wilson, 138 S.E. 246, 36 Ga, 
App. 784; Ralph H. Simpson Co. v. 
Industrial Commission, 169 N.E. 226, 
357 Ill. 454; Litchfield & M. Ry. Co. v. 
Industrial Commission, 178 N.E. 69, 
345 Ill. 260; Savin v. Industrial Com- 
mission, 173° N-B. 802, 342) D)). 41; 
Cuneo Press Co. v. Industrial Com- 
mission, 173 N.E. 470, 341 Ill. 569; 
Green v. Industrial Commission, 169 
N.E. 202, 337 Ill. 514; Hahn v. In- 
dustrial Commission, 168 N.E. 652, 337 
Tll. 59; Allen-Garcia Co. v. Industrial 
Commission, 166 N.E. 78, 334 Ill. 390; 
Railroad Water & Coal Handling Co. 
v. Industrial Commission, 165 N.E. 
225, 334 Ill. 52; Cook County v. In- 
dustrial Commission, 158 N.B. 405, 327 
Ill. 79; New Marissa Coal Co. v. In- 
dustrial Commission, 157 N.E. 32, 326 


Swift. 
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Ill. 116; Joyce-Watkins Co. v. Indus- 
trial Commission, 156 N.E. 346, 325 Ill. 
378; 
Industrial Commission, 156 N.E. 344, 
325 Ill. 198; John Rissman & Son v. 
Industrial Commission, 154 N.E. 203, 
323 Ill. 459; Henry Pratt Co. v. Indus- 
trial Commission, 127 N.E. 754, 293 Ill. 
367; Grand Trunk Western Ry. Co. v. 
Industrial Commission, 125 N.E. 748, 
291 Tll. 167: .G. H. Hammond Co. v. 
Industrial Commission, 123 N.E. 384, 
288 Ill. 262; David Bradley Mfg. 
Works v. Industrial Board of Illinois, 
119 N.E. 615, 283 Ill. 468; Gardner 
v. Trustees of Main St. M. E. Church 
of Ottumwa, (Iowa) 250 N.W. 740; 
Mallinger v. Webster City Oil Co., 
234 N.W. 254, 211 Iowa 847; Ripani v. 
Dittman, 146°A.. 562, 297 Pa. 124; 
Clemens v. Cornish, 144 A. 821, 295 Pa. 
73; McCarl v. Borough of Houston, 106 
A. 104, 263 Pa. 1; Messer v. Manufac- 
turers’ Light & Heat Co., 106 A. 85, 263 
Pa. 5; Catlin v. William Pickett & Co., 
105 A. 503, 262 Pa. 351; Poluskiewicz 
v. Philadelphia & Reading Coal & Iron 
Cos, 101A.) 638; 2257 pRa305.4 (20) 
Finding or verdict will not be set 
aside. 
sion, 1738 N.E. 49, 341 Ill. 51; Ameri- 
can Steel Foundries v. Industrial 
Commission, 159 N.E. 197, 327 Ill. 615; 
Goodman Mfg. Co. v. Industrial Com- 
mission, 14%*N°B.°°394, 316 Ill. 394; 
Marshall Field & Co. v. Industrial 
Commission, 137 N.E. 121, 305 Ill. 134; 
Great Lakes Supply Co. v. Industrial 
Commission, 140 N.E. 2, 302 Ill. 68; 
Belcher v. Des Moines EPlectric Light 
Co., 225 N.W. 404, 208 Iowa 262; 
O’ Neill v. Sioux City Terminal Ry. Co., 
186 N.W. 633, 193 Iowa 41; Thomas v. 
State Workmen’s Ins. Fund, 124 A. 
499, 280 Pa. 381; Gima v. Hudson Coal 
Co., 161 A. 903, 106 Pa.Super. 288 [aff 
165 A. 850, 310 Pa. 480, foll Shott v. 
Hudson Coal Co., 165. A. 858, 310 Pa. 
488]. (21) It is error to set aside the 
finding. Ellsworth v. Industrial Com- 
mission, 125 N.E. 246, 290 Ill. 514. 
(22) It is not for the court to decide. 


Vogeley v. Detroit Lumber Co., 162 
N.W. 975, 196 Mich: 516. (238) It is 
error to sustain appeal. Savannah 


River Lumber Co. vy. Bush, 140 S.E. 
899, 37 Ga.App. 539. (24) It is not 
error to affirm the award. U. S. Cas- 
ualty Co. v. Bell, 152 S.E. 600, 41 
Ga.App. 261; American Mut. Lia- 
bility Ins. Co. v. Brown, 155 S.E. 
798, 42 Ga.App. 262; South v. In- 
demnity Ins. Co. of North America, 
155 S.E. 48, 41 Ga.App. 827; Brown v. 
U.S. Fidelity & Guaranty Co., 144 S.E. 
343, 38 Ga.App.. 461; Maryland Cas- 
ualty Co. v. Turk, 136 S.E. 87, 36 Ga. 
App. 199. (25) Reviewing court will 
not interfere with the finding. Chi- 
cago, Wilmington & Franklin Coal Co. 
v. Industrial Commission, 177 N.E. 
731, 345 Ill. 78; Mahay v. Industrial 
Commission, 146 N.E. 494, 316 Ill. 97; 
John M. Smyth Co. v. Industrial Com- 
mission, 137 N.E. 519, 306 Ill. 171; Im- 
perial Brass Mfg. Co. v. Industrial 
Commission, 137 N.E. 411,.306 Ill. 11, 
26 A.L.R. 161; Chicago, Wilmington & 
Franklin Coal Co. v. Industrial Com- 
mission, 135 N.E. 784, 303 Ill. 540; 
Industrial 
Commission, 129 N.E. 751, 296 Ill. 335; 
Alden Coal Co. v. Industrial Commis- 
sion, 127 N.E. 641, 293 Ill. 597; Mc- 
Kinney v. Central Iowa Fuel Co., 210 
N.W. 459, 202 Iowa 398; Herbig v. 
Walton Auto Co., 182 N.W. 204, 191 
Iowa 394; Pierce v. Bekins Van & 
Storage Co., 172 N.W. 191, 185 Iowa 
1346. (26) There is no appeal from 
the finding of the board upon ques- 
tions of fact. Kenney v. Boston, 111 
N.E. 47, 222 Mass. 401. 


[b] Rule applied to questions con. 
cerning: (1) Identity of employer 
(Small v. Nu Grape Co. of America, 
167 S.E. 607, 46 Ga.App. 306); (2) 


Donk Bros. Coal & Coke Co. v.| 
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status as employee or independent 
contractor (U. S. Fidelity & Guaranty 
Co. v. Price, 144 S.W. 146, 38 Ga.App. 
346; Ocean Accident & Guarantee Cor- 
poration v. Wilson, 138 S.E. 246, 36 Ga. 
App. 784); (3) dependency (Employ- 
ers’ Mut. Ins. Co. v. Industrial Com- 
mission of Colorado, 260 P. 106, 82 
Colo. 281; Lattimore v. Lumbermen’s 
Mut. Casualty Co., 141 S.E. 669, 37 Ga. 
App. 688 [conforming to 141 S.E. 195, 
165 Ga. 501]; U. S. Fidelity & Guar- 
anty Co. v. Washington, 139 S.E. 359, 
37 Ga.App. 140; Rochardson Sand Co. 
v. Industrial Commission, 129 N.E. 
751, 296 Ill. 335; Alden Coal Co. v. In- 
dustrial Commission, 127 N.E. 641, 293 
Ill. 597; Henry Pratt Co. v. Industrial 
Commission, 127 N.E. 754, 293 Ill. 367; 
Keller v. Industrial Commission, 126 
N.E. 162, 291 IN. 314; Rock Island 
Bridge & Iron Works v. Industrial 
Commission, 122°N.E. 830, 287 Ill. 648; 


Dunbar y. B. A..Jacobson, Inc., 161 A. : 


431, 106 Pa.Super. 95; Mayfield v. 
Kerr, 157 A. 506, 102 Pa. Super. 532); 
(4) as to disability (Colorado Fuel 
& Iron Co. v. Industrial Commission 
of Colorado, 275 P. 910, 85 Colo. 237); 
(5) whether disability was caused by 
accident or disease (Continental Inv. 
Co. v. Garcher, 264 P. 723, 83 Colo. 
239; Western Electric Co. v. Indus- 
trial Commission of Illinois, 120 N.E. 
774, 285 Ill. 279; McKinney v. Central 
Iowa Fuel Co., 210 N.W. 459, 202 Iowa 
398; Weatherbee’s Case, 120 N.E. 845, 
231 Mass. 297; Cronin v. American. 
Oil Co., 148 A. 476, 298 Pa. 336; Clem- 
en® v. Cornish, 144 A. 821, 295 Pa. 73); 
(6) termination of disability (Gossett 
v. U. S. Fidelity & Guaranty Co., 153 
S.E. 441, 41 Ga.App. 512); (7) as to 
extent of disability (Home Accident 
Ins. Co. v. McNair, 162 S.E. 635, 44 Ga. 
App. 659 [conforming to answers 161 
S.E. 131, 173 Ga. 566]; Heed v. In- 
dustrial Commission, 122 N.E. 801, 287 
Ill. 505); (8) whether the injury arose 
out of and in the course of employ- 
ment (Crawford v. Industrial Com- 
mission, 212 P. 828, 72°Colo.: 581; 
Youngquist v. Industrial Commission 
of Colorado, 184 P. 381, 67 Colo. 187; 
Independence Indemnity Co. v. Spray- 
berry, 156 S.E. 230, 171 Ga. 565 [rev 
152 S.H. 125, 41 Ga.Apv. 133]; Mary- 
land Casualty Co. v. Miller, 137 S.E. 
788, 36 Ga.App. 631; Steel Sales Cor- 
poration v. Industrial Commission, 127 
N.E. 698, 293 Ill. 435, 14 A.L.R. 274: 
E. E. Walsh Teaming Co. v. Industrial 
Commission, 125 N.E. 331, 290 Tll. 536; 
Chicago Packing Co. v. Industrial 
Board of Illinois, 118 N.E. 727, 282 Ill. 
497; Chicago Dry Kiln Co. v. Indus- 
trial Board, 114 N.E. 1009, 276 Ill. 556, 
Ann.Cas.1918B 645; Armour & Co. v. 
Industrial Board of Illinois, 113 N.E. 
138, 273 Ill. 590; Feldman’s Case, 134 
N.E. 251, 240 Mass. 555; In re Dono- 
van, 104 N.E. 431, 217 Mass. 76, Ann. 
Cas.1915C 778; Madura v. City of 
New York, 144 N.E. 505, 288 N.Y. 214; 
Cybulski v. Baldwin Locomotive 
Works, 144 A. 768, 295 Pa. 60. See 


-Wood Street Planing Mill Co. v. In- 


dustrial Board of Illinois, 203 Ill.App. 
431); (9) whether employee was guil- 
ty of willful misconduct (4Stna Life 
Ins. Co. v. Carroll, 150 S.E. 208, 169 
Ga. 333 [rev 146 S.E. 788, 39 Ga.App. 
78, and conformed to 150 S.E. 872, 40 
Ga.App. 674]; New Amsterdam Cas- 
ualty Co. v. Sumrell, 126 S.B. 271, 33 
Ga.App. 299; American Mut. Liabil- 
ity Ins. Co. v. Adams, 124 S.E. 801, 32 
Ga.App. 759), (10) or was intoxicated 
(Morris & Co, va’‘Industrial Commis- 
sion, 128 N.E. 727, 295 Tll. 49); (11) 
amount of award (Stubbs v. Indus- 
trial Commission, 124 N.E. 527, 289 Ill. 
525; Heed v. Industrial Commission, 
122 N.E. 801, 287 Ill. 505); (12) im- 
pairment of earning capacity (Globe 
Indemnity Co. v. Industrial Commis- 
sion of Colorado, 186 P. 522, 67 Colo. 
526); (13) whether the employer knew 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the practice of mine trappers to ex- 
ehange work with mule drivers (Sun- 
nyside Coal Co. v. Industrial Commis- 
sion, 126 N.E. 196, 291 Ill. 523); (14) 
notice of injury (James v. Fite, 145 
S.E. 536, 38 Ga.App. 759; G. H. Ham- 
mond Co. y. Industrial Commission, 
123 N.B. 384,288 ll., 262;;, Heed. v: 
Industrial Commission, 122 N.E. 801, 
287 Ill. 505); (15) and as to employ- 
er’s knowledge of the injury (Lapan’s 
Case, 129 N.E. 607, 237 Mass. 340). 


[ec] Particularly under statutory 
provision for summary proceeding, a 
finding as to the cause of the disabil- 
ity will not be disturbed. Jackson v. 
Iowa Telephone Co., 179 N.W. 849, 190 
Iowa 1394. 


[ad] That claimant testified falsely 
at an earlier hearing goes only to the 
weight of testimony and is not a 
ground for reversal. Continental Inv. 
Sf; v. Garcher, 264 P. 723, 83 Colo. 
239. 


{e] In Missouri (1) in view of Rev. 
St. (1929) § 3299 et seq., findings of 
fact by the commission cannot be re- 
viewed. Dever v. Brown Shoe Co., 49 
S.W.(2d) 638, 226 Mo.App. 1179. (2) 
So it is said that the award must be 
upheld (Cunningham v. Management 
& Engineering Corporation, 45 S.W. 
(2d) 899, 226 Mo.App. 215; Morris v. 
Dexter Mfg. Co., 40 S.W.(2d) 750, 225 
Mo.App. 449; Rue v. Hagle Picher 
Lead Co., 38 S.W.(2d) 487, 225 Mo.App. 
408), (3) that the court has no author- 
ity to interfere (Duckworth v. City 
of Macon, (App.) 63 S.W.(2d) 206; 
Lekomitros v. R. C. Can Co., (App.) 
46 S.W.(2d) 963), (4) that the appel- 
late court is powerless to reverse 
(Thoms vy. Kaysing Iron Works, 
(App.) 54 S.W.(2d) 763), (5) that the 
appellate court must sustain the 
award (Cobb v. Standard Accident Ins. 
Co., (App.) 31, S.W.(2d) 573), (6) and 
that the decision of the compensation 
commission on a question of fact, in 
the absence of fraud, cannot be dis- 
turbed by the appellate court (Beck 
v. Kansas City Public Service Co., 
(App.) 48 S.W.(2d) 213 [transf 37 S. 
W.(2d) 589]; Waring v. Metropolitan 
Life Ins. Co., 39 S.W.(2d) 418, 225 Mo. 
App. 600; Miller v. St. Joseph Trans- 
fer Co., 32 S.W.(2d) 449, 224 Mo.App. 
1114). (7) So a finding by the com- 
mission that the accident did not 
cause the death must_be affirmed 
(Doughton v. Marland Refining Co., 
53 S.W.(2d) 236) (8) even though the 
commission aiso found that the injury 
was not due to the accident (Dough- 
ton v. Marland Refining Co., supra). 
(9) So a conclusion that a palmar ab- 
scess was not the result of an “‘acci- 
dent” within the meaning of the stat- 
ute cannot be disturbed. Miller v. St. 
Joseph Transfer Co., 32 S.W.(2d) 449, 
224 Mo.App. 1114. (10) Presumption 
that compensation commission in 
denying award decided on question 
of fact cannot be disturbed. State ex 
rel. Probst v. Haid, 62 S.W.(2d) 869, 
quashing cert (App.) Probst_v. St. 
Louis Basket & Box Co., 52 S.W.(2d) 
501. (11) In view of the provision of 
Rev. St. (1919) § 13636, limiting the 
right to appeal from the award of the 
commission to errors of law, the judg- 
ment of the commission as to the 
weight of evidence must be upheld 
(Wade v. Markham, (App.) 58 S.W. 
(2d) 482), (12) or, in other words, 
the court cannot set aside an award 
as against the weight of evidence 
(Seebers v. O’Dell, (App.) 60 S.W.(2d) 
678; King v. Mark Twain Hotel 
(App.) 60 S.W.(2d) 675; Doughton v. 
Marland Refining Co., (App.) 53 S.W. 
Adams v. Lilbourn Grain 
226 Mo.App. 
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longs exclusively to the commission 
(Adams v. Lilbourn Grain Co., 48 S. 
W.(2d) 147, 226 Mo.App. 1030). (14) 
Thus, a finding on allowance for medi- 
cal aid cannot be set aside because 
against the weight of evidenee. Mc- 
Comosh vy. Shapleigh Hardware Co., 
(App.) 40 S.W.(2d) 728. 


{f] Implied finding of commission 
that compensation claimant would 
have been steadily employed during 
compensation period, must be regard- 
ed as equivalent to a finding thereof, 
and to support an award. Lindsay v. 
Industrial Commission of Colorado, 
236 P. 1005, 77 Colo. 424. 


[zg] Where commission found three 
different ways, the finding of fact was 
that upon which judgment rested. 
Industrial Commission v. ANtna Life 
Ins. Co., 292 P. 229, 88 Colo. 82. 


77. Colo.—vVaughn vy. Industrial 
Commission of Colorado, 245 P. 712, 
79 Colo. 257, 


Ga.—Independence Indemnity Co. v. 
Sprayberry, 156 S.E. 230, 171 Ga. 565 
[rev 152 S.E. 125, 41 GaApp. 133]; 
Georgia Casualty Co. v. Martin, 122 S. 
E. 881, 157 Ga. 909 [rev 119 S.E. 337, 
30 Ga.App. 712, former judgm vacated 
123 S.E. 732]; Ballard v. Butler, 166 
S.E. 220, 45 Ga.App. 837; Standard Ac- 
cident Ins. Co. v. Kiker, 165 S.E. 850, 
45 Ga.App. 706; Ocean Accident & 
Guarantee Corporation v. Dean, 160 S. 
E. 823, 44 Ga.App. 220; U. S. Fidelity 
& Guaranty Co. v. Waymick, 155 S.E. 
366, 42 Ga.App. 177 [aff 159 S.B. 564, 
173 Ga. 67]; Gossett v. U. S. Fidelity 
& Guaranty Co., 153 S.E. 441, 41 Ga. 
App. 512; U. S: Casualty Co. v. Bell, 
152 S.B. 600, 41 Ga.App. 261; Washing- 
ton v. U. S. Fidelity & Guaranty Co., 
147 S.E. 533, 39 Ga.App. 481; Ocean 
Accident & Guaranty Corporation v. 
Council, 134 S.E. 331, 35 Ga.App. 632; 
U.S. Fidelity & Guaranty Co. v. Chris- 
tian, 133 S.E. 639, 35 Ga.App. 326; In- 
tegrity Mut. Casualty Co. v. Hankins, 
126 S.E. 554, 33 Ga.App. 339; Ameri- 
can Mut. Liability Ins. Co. v. Adams, 
124 S.E. 801, 32 Ga.App. 759; London 
Guarantee & Accident Co. v. Shock- 
ley, 122 S.E. 99,31 Ga.App. 762. 


Ill.—Republic Iron & Steel Co. v. 
Industrial Commission, 134 N.E. 754, 
302 Ill. 401; Old Ben Coal Corpora- 
tion v. Industrial Commission, 134 
N.E. 76, 302 Ill. 109; Vulcan Detin- 


ning Co. v. Industrial Commission, 
128 N.E. 917, 295 Ill. 141; McGarry 
v. Industrial Commission, 125 N.E. 


318, 290 Ill. 577; E. E. Walsh Team- 
ing, Co. v. Industrial Commission, 125 
N.E. 331, 290 Ill. 536; Paul v. Indus- 
trial Commission, 123 N.E. 541, 288 
ll. 582; Bailey v. Industrial Com- 
mission, 122 N.E. 107, 286 Ill. 6238; 
Chicago Steel Foundry Co. v. Indus- 
trial Commission, 122 N.E. 150, 286 
Ill. 544; Bergstrom v. Industrial Com- 
mission, 121 N.E. 195, 286 Ill. 29; Big 
Muddy Coal & Iron Co. v. Industrial 
Board of Illinois, 116 N.E. 662, 279 
Ill. 235; H. G. Goelitz Co. v. Indus- 
trial Board of Illinois, 115 N.E. 855, 
278 Ill. 164. 


Iowa.—Belcher v. Des Moines Elec- 
tric Light Co., 225 N.W. 404, 208 Iowa 
262; Flint v. City of Eldon, 183 N.w. 
344, 191 Iowa 845. 


Mass.—Lapan’s Case, 129 N.E. 607, 
237 Mass. 340; Pass’ Case, 122 N.E. 
642, 232 Mass. 515; Weatherbee’s 
Case, 120 N.E. 845, 231 Mass. 297; In 
re Gorski, 116 N.E. 811, 227 Mass. 
456; In re Sanderson’s Case, 113 N.E. 
855, 224 Mass. 558; In re Septimo, 
107 N.E. 68, 219. Mass. 430; In re 
Meley, 106 N.E. 559, 219 Mass. 136; 
Johnson v. London Guarantee & Ac- 
owes Co., 104 N.E. 735, 217 Mass. 
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Mo.—Carmen v. Central Western 
Dairies, (App.) 58 S.W.(2d) 781; Wet- 
ter v. Mechanics’ Iron Works, (App.) 
49 S.W.(2d) 236; Beck v. Kansas City 
Public Service Co., (App.) 48 S.W. 
(2a) 213 [transf 37 S.W.(2d) 589]; 
Cunningham y. Management & En- 
gineering Corporation, 45 S.W.(2d) 
899, 226 Mo.App. 215; McComosh vy. 
Shapleigh Hardware Co., (App.) 40 
S.W.(2d) 728; Waring v. Metropoli- 
tan Life Ins. Co., 39 S.W.(2d) 418, 225 
Mo.App. 600; Rue v. Eagle Picher 
Lead Co., 38 S.W.(2d) 487, 225 Mo. 
App. 408; Miller v. St. Joseph Trans- 
fer Co., 32 S.W.(2d) 449, 224 Mo.App. 
1114; Cobb v. Standard Accident Ins. 
Co., (App.) 31 S.W.(2d) 573. 


Pa.—Morris v. Yough Coal & Sup- 
ply Co., 109 A. 914, 266 Pa. 216; Mor- 
row v. Monarch Motor Sales Co., 167 
A. 401, 109 Pa.Super. 162; Scarbor- 
ough v. Steinfield, 165 A. 548, 108 Pa. 
Super. 604; Murray v. Brown, 164 A. 
138, 107 Pa.Super. 516; Breslin v. 
Susquehanna Collieries Co., 163 A. 913, 
107 Pa.Super. 449; Gerst v. Smith- 
Farris Co., 162 A. 490, 107 Pa.Super. 
80 [foll Swan v. Smith-Farris Co., 162 
A. 495, 107 Pa.Super. 45]; Mayfield 
v. Kerr, 157 A. 506, 102 Pa.Super. 532; 
Mooney v. Weidner, 157 A. 23, 102 Pa. 
Super. 411 [foll Smith v. Weidner, 
157 A. 25, 102 Pa.Super. 417]; Fill- 
man vy. Wolfe, 100 Pa.Super. 306; 
Price v. Glen Alden Coal Co., 100 Pa, 
Super. 260; Faucett vy. Philadelphia 


‘Rapid Transit Co., 89 Pa.Super. 449. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257. 


[a], Other statement.—Finding of 
fact must be supported by some evi- 
dence. American Mut. Liability Ins. 
Co. v, Brown, 155 S.E. 798, 42 Ga.App. 
262; South v. Indemnity Ins. Co. of 
North America, 155 S.E. 48, 41 Ga. 
App. 827; James v. Fite, 145 S.E. 536, 
38 Ga.App. 759; U.S. Fidelity & Guar- 
anty Co. v. Price, 144 S.E. 146, 38 Ga. 
App. 346; Lattimore v. Lumbermen’s 
Mut. Casualty Co., 141 S.E. 669, 37 
Ga.App. 688 [conforming to 141 S.E. 
195, 165 Ga. 501]; Maryland Casualty 
Co, v. Miller, 187 S.E. 788, 36 Ga.App. 
631; Maryland Casualty Co. v. Turk, 
136 S.E. 87, 36 Ga.App. 199; Jackson 
v. Iowa Telephone Co., 179 N.W. 849, 
190 Iowa 1394; Diprinzio v. Ameri- 
can Pipe & Construction Co., 157 A. 
224, 103 Pa.Super. 391. 


78. Ga.—Peyton y. Fidelity & Cas- 
ualty Co. of New York, (App.) 171 S. 
E, 392; South v. Indemnity Ins. Co. 
of North America, 155 S.E. 48, 41 Ga. 
App. 827; Washington v. U. S. Fidel- 
ity & Guaranty Co., 147 S.E. 533, 39 
Ga.App. 481; Savannah River Lum- 
ber Co. v. Bush, 140 S.B. 899, 37 Ga. 
App. 539; American Mut. Liability 
Ins. Co. v. Adams, 124 S.E. 801, 32 
Ga.App. 759. 


Idaho.—Ramsay y. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366; Ybai- 
barriaga v. Farmer, 228 P. 227, 39 
Idaho 361. 


Ill—Republic Iron & Steel Co. vy. 
Industrial Commission, 134 N.B. 754, 
302 Ill. 401; Old Ben Coal Corporation 
v. Industrial Commission, 134 N.E. 
76, 302 Ill. 109; McGarry v. Indus- 
trial Commission, 125 N.E. 318, 290 
Tl. 577; BE. EB. Walsh Teaming Co. v. 
Industrial Commission, 125 N.E. 331, 
290 Ill. 536; O’Callaghan v. Indus- 
trial Commission, 124 N.E. 811, 290 
Ill. 222; Swift & Co. v. Industrial 
Commission, 123 N.E. 267, 288 Ill. 132; 
Swift & Co. v. Industrial Commission, 
122 N.E. 796, 287 Ill. 564; Chicago 
Steel Foundry Co. v. Industrial Com- 
mission, 122 N.E. 150, 286 Ill. 544; 
Bergstrom v. Industrial Commission, 
121 N.E. 195, 286 Ill. 29; Northern 
Illinois Light & Traction Co. v. In- 


1380 [71 C.J.] 


WORKMEN’S COMPENSATION ACTS 


[§ 1331 


conflicting,” eontradicted,®® controverted,*! eredible,?? disputed,** legal,’* reasonable,®* 


dustrial Board of Illinois, 117 N.E. 
95, 279 Ill. 565; Big Muddy Coal & 
Iron Co. v. Industrial Board of Illi- 
nois, 116 N.E. 662, 279 Ill. 235; H. G. 
Goelitz Co. v. Industrial Board of Illi- 
nois, 115 N.E. 855, 278 Ill. 164; Parker- 
Washington Co. v. Industrial Board, 
113 N.E. 976, 274 Ill. 498. 


Iowa.—Dille vy. Plainview Coal Co., 
250 N.W. 607; Reid v. Reid, 249 N.W. 
887; Baker v. Roberts & Beier, 228 
N.W. 9, 209 Iowa 290; Hinrichs v. 
Davenport Locomotive Works, 214 N. 
W. 585, 203 Iowa 1395; Kent v. Kent, 
208 N.W. 709, 202 Iowa 1044. 


Mo.—State ex rel. Probst v. Haid, 
62 S.W.(2d) 869 [quashing cert (App.) 
52 S.W.(2d) 501]; Doughton v. Mar- 
land Refining Co., 53 S.W.(2d) 236; 
Holliday v. Walls, (App.) 64 S.W.(2d) 
318; Seebers v. O’Dell, (App.) 60 S.W. 
(2d) 678; King v. Mark Tvrain Hotel, 
(App.) 60 S.W.(2d) 675; Carmen v. 
Central Western Dairies, (App.) 58 S. 
W.(2d) 781; Moran v. Edward Peter- 
son Const, Co., (App.) 56 S.W.(2d) 
809; Kasper yv. Liberty Foundry Co., 
(App.) 54 S.W.(2d). 1002; Gessler v. 
Liggett & Myers Tobacco Co., (App.) 
564 S.W.(2d) 806; Darghe v. Black- 
burn Const. Co., (App.) 53 S.W.(2d) 
1088; Probst v. St. Louis Basket & 
Box Co., (App.) 52 S.W.(2d) 501 [cert 
quashed 62 S.W.(2d) 869]; Wetter 
v. Mechanics’ Iron Works, (App.) 49 
S.W.(2d) 236; Smith v. International 
Shoe Co., (App.) 49 S.W.(2d) 233; 
Schaefer v. Lowell-Krekeler Grocery 
Co., (App.) 49 S.W.(2d) 209; Vollet 
v. Federal Brilliant Sign Co., (App.) 
49 S.W.(2d) 201; Barlow v. Shawnee 
Inv. Co., (App.) 48 S.W.(2d) 35;.Cun- 
ningharn v. Management & Engineer- 
ing Corporation, 45 S.W.(2d) 899, 226 
Mo.App. 215. ( 


N.C.—Clark v. Carolina Cotton & 
Woolen Mills, 168 S.E. 816, 204 N.C. 
529; Johnson v. Charlotte Bagging 
Co., 166 S.E. 586, 203 N.C. 579; Bain 
vy. Travora Mfg. Co., 166 S.E. 301, 203 
N.C. 466; Munford v. West Const. Co., 
165 S.B. 696, 203 N.C. 247; Garriss v. 
Hines Bros. Lumber Co., 164 S.E. 751, 
203 N.C. 148; Renan v. Duplin Motor 
Co., 164 S.E. 729, 203 N.C. 108; Jack- 
son v. Dairymen’s Creamery, 162 S. 
E. 359, 202 N.C. 196; Cabe v. Parker- 
ace 162 S.E. 223, 202 N. 


- Pa.—Krischunas v. Philadelphia & 
Reading Coal & Iron Co., 145 A. 905, 
296 Pa. 216; Cybulski v. Baldwin Lo- 
comotive Works, 144 A. 768, 295 Pa. 
60; Johnston vy. Payne-Yost Const. 
Go., 141 A. 481, 292 Pa. 509; Robson 
van Martini 140 Al) 339; 291" Pa.426's 
Smith v. Primrose Tapestry Co., 131 
A. 708, 285 Pa. 145; Zelazny v. Sene- 
ca Coal Mining Co., 119 A. 487, 275 
Pa. 397; Tolan v. Philadelphia & 
Reading Coal & Iron Co., 113 A. 67, 
270 Pa. 12; Kucinic v. United En- 
gineering & Foundry Co., 168 A. 344, 
110 Pa.Super. 281; Scull v. Scull, 167 
A. 496, 109 Pa.Super. 226; Morrow 
v. Monarch Motor Sales Co., 167 A. 
401, 109 Pa.Super. 162; Roselli v. 
Franklin Tanning Co., 165 A. 762, 109 
Pa.Super. 113; Petruzzi v. A. Levy & 
Co., 165 A. 548, 108 Pa.Super. 566; 
McMahon y. Edward G. Budd Mfg. 
Co., 164 A. 850, 108 Pa.Super. 235; 
Murray v. Brown, 164 A. 138, 107 Pa. 
Super. 516; Petricka v. Glen Alden 
Coal Co., 163 A. 925, 107 Pa.Super. 452; 
Breslin v. Susquehanna Collieries 
Go., 163 A. 9138, 107 Pa.Super. 449; 
Gerst v. Smith-Farris Co., 162 A. 490, 
107 Pa.Super. 30 [foll Swan v. Smith- 
Farris Co., 162 A. 495, 107 Pa.Super. 
45]; Dunbar v. B. A. Jacobson, Inc., 
161 A. 431, 106 Pa.Super. 95; Howell 
pecpeuee eyelet be Let SAS eS 


v. Kingston Tp. School Dist., 161 A. 
559, 106 Pa.Super. 89; Pykosz v. 
Koehler & Streng Co., 161 A. 469, 105 
Pa.Super. 605; Consona v. Coulborn 
& Co., 158 A. 300, 104 Pa.Super. 170; 
Israel v. Brisgol Bros., 159 A. 51, 104 
Pa.Super. 16; Puza v. Philadelphia & 
Reading Coal & Iron Co., 98 Pa.Super. 
139; Brovie v. Philadelphia & Read- 
ing Coal & Iron Co., 89 Pa.Super. 503; 
Gordon v. Bamford Milling Co., 86 
Pa.Super. 324; Mulligan vy. E. Keeler 
Co., 19 Pa.Dist.&Co. 84; Makdad_v. 
Altoona Plate Glass and Beveling Co., 
18 Pa.Dist.&Co. 493; Miller v. John 
Dunlop’s Sons, 16 Pa.Dist.&Co. 632. 


[a] Rules applicable to trials in 
courts determine the competency of 
the evidence as to whether the evi- 
dence sustains the findings. McNeil 
v. Panhandle Lumber Co., 203 P. 1068, 
34 Idaho 773. 


79. Colo.—Industrial Commission 
of Colorado v. Robinson, 275 P. 903, 
85 Colo. 279; Employers’ Mut. Ins. Co. 
v. Industrial Commission of Colorado, 
265 P. 99, 83 Colo. 315; Continental 
Inv. Co. v. Garcher, 264 P. 723, 83 
Colo. 239; Globe Indemnity Co. v. In- 
dustrial Commission of Colorado, 186 
P. 522, 67 Colo. 526. s 


Idaho.—Ramsay vy. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366; Mc- 
Neil vy. Panhandle Lumber Co., 203 
P. 1068, 34 Idaho 773. 


11l1—Dornblaser v. Industrial Com- 
mission, 181 N.E. 673, 349 Ill. 61; Su- 
perior Coal Co. v. Industrial Commis- 
sion, 168 N.E. 644, 336 Ill. 568; Bell 
& Zoller Mining Co. v. Industrial Com- 
mission, 153 -N.B. 580, 322 Ill. 395; 
Morris & Co. v. Industrial Commis- 
sion, 128 N.E. 727, 295 Ill. 49; David 
Bradley Mfg. Works v. Industrial 
oer eee Illinois, 119 N.E. 615, 283 


Iowa.—Petersen v. Corno Mills Co., 
249 N.W. 408; Reid v. Reid, 249 N.W. 
387;. Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847; Su- 
sich v. Norwood White Coal Co., 224 
N.W. 86, 207 Iowa 1129; Smith v. 
Marshall Ice Co., 217 N.W. 264, 204 
Iowa 1348; Antonew v. N. W. States 
Portland Cement Co., 216 N.W. 695, 
204 Iowa 1001; Swim v. Central Iowa 
Fuel Co., 215 N.W. 603, 204 Iowa 546; 
McKinney v. Central fowa Fuel Co., 
210 N.W. 459, 202 Iowa 398; Guthrie 
v. Iowa Gas & Blectric Co., 204 N.W. 
225, 200 Iowa 150; Sparks v. Consoli- 
dated Indiana Coal Co., 190 N.W. 5938, 
195 Iowa 334; Kraft v. West Hotel 
Co., 188 N.W. 870, 193 Iowa 1288, 31 
A.L.R. 1445; Hughes v. Cudahy Pack- 
ing Co., 185 N.W. 614, 192 Iowa 947; 
Herbig v. Walton Auto Co., 182 N.W. 
204, 191 Iowa 394; Pace v. Appanoose 
County, 168 N.W. 916, 184 Iowa 498. 


Mo.-—State ex rel. Probst v. Haid, 
62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W.(2d) 501). 


N.C.—Wimbish v. Home Detective 
Co., 164 S.E. 344, 202 N.C. 800. 


Pa.—Clark v. Renshaw, 163 A. 45, 
106 Pa.Super. 483. 


[a] Conflict must be substantial, 
rather than a mere scintilla or slight 
evidence by one party opposing that 
of the other. Hughes v. Cudahy 
Peking Co., 185 N.W. 614, 192 Iowa 


80. O’Callaghan vy. Industrial Com- 
mission, 124 N.E. 811, 290 Ill. 222. 


81. Consolidated Coal Co. of St. 
Lonis v. Industrial Commission, 150 
N.15. 694, 320 Ill. 171; Mehay v. Indus- 
{rial Commission, 146 N.E. 494, 316 
Ill. 97; Peabody Coal Co. v. Indus- 


trial Commission, 143 N.E. 90, 311 Il. 
338; Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 142 
N.E. 498, 311 Ill. 61; Inland Rubber 
Co. v. Industrial Commission, 140 N. 
E. 26, 309 Ill. 48; John M. Smyth Co. 
v. Industrial Commission, 137 N.E. 
519, 306 Ill. 171; Imperial Brass Mfg. 
Co. v. Industrial Commission, 137 N. 
E. 411, 306 Ill. 11, 26 A.L.R, 161; Chi- 
cago, Wilmington & Franklin Coal Co. 
v. Industrial Commission, 135 N.E. 
784, 303 S11. 540. 


e€2. Youngquist v. Industrial Com- 
mission of Colorado, 184 P. 381, 67 
Colo. 187; Decatur Ry. & Light Co. 
v. Industrial Board of Illinois, 114 
N.E. 915, 276 ilk 472; Bloomington 
D. & G. R. Co. v. Industrial Board of 
Illincis, 114 N.B» 939, 276 Ill. 454; 
Barwin vy. Independent School Dist. 
of Sioux Falls, (S.D.) 248 N.W. 257. 


[a] Evidence not credible.—wW here 
the industrial commission, on _ suffi- 
cient competent evidence, found that 
it, was impossible for the deceased 
employee to have contributed one dol- 
lar per day to dependent, and where 
it was warranted in the finding that 
his testimony, although corroborated 
by another witness, was either true or 
knowingly false, it was authorized 
to discard his evidence, and, in the 
absence of other unimpeached evi- 
dence, refuse the claim. U. S. Fidel- 
ity & Guaranty Co. v. Hall, 129 S.E. 
305, 34 Ga.App. 307. 


83. Consolidated Coal Co. of St. 
Louis v. Industrial Commission, 150 
N.E. 694, 320 Ill. 171; Mehay v. In- 
dustrial Commission, 146 N.E. 494, 
316 Ill. 97; Peabody Coal Co. v. In- 
dustrial Commission, 143 N.E. 90, 311 
Ill. 338; Consolidated Coal Co. of St. 
Louis v. Industrial’ Commission, 142 
N.E. 498, 311 Ill. 61; Inland Rubber 
Co. v. Industrial Commission, 140 N.E. 
26, 309 Ill. 43; Belcher v. Des Moines 
Electric Light Co., 225 N.W. 404, 208 
Iowa 262; Daugherty v. Scandia Coal 
Co., 219 N.W. 65, 206 Iowa 120; John- 
son v. City of Albia, 212 N.W. 419, 
203 Iowa 1171; Kent v. Kent, 208 N. 
W. 709, 202 Iowa 1044; O’Callahan v. 
Dermedy, 196 N.W. 10, 197 Iowa 632, 
197 N.W. 456, 197 Iowa 632; Royal 
v. Cudahy Packing Co., 190 N.W. 427, 
195 Iowa 759; _ Bidwell Coal Co. v. 
Davidson, 174 N.W. 592, 187 Iowa 
809, 8 A.L.R. 1058; Biswell v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 49 S.W.(2d) 203; Barlow v. 
Shawnee Inv. Co., (Mo.App.) 48 S.W. 
(2d) 35; Simmons yv. Mississippi Riv- 
er Fuel Corporation, (Mo.Anp.) 43 S. 
W.(2d) 868; Seull v. Scull, 167 A 
496, 109 Pa.Super. 226. 


84. Litchfield & M. Ry. Co. v. In- 
dustrial Commission, 178 N.E. 69, 346 
Ill. 260; Vulcan Detinning Co. v. In- 
dustrial Commission, 128 N.E. 917, 
295 Ill. 141; Joseph Halsted Co. v. 
Industrial Commission, 122 N.E. 822, 
287 Ill. 509; Bailey v. Industrial 
Commission, 122 N.B. 107, 286 Ill. 623; 
H. G. Goelitz Co. v. Industrial Board 
of Illinois, 115 N.E. 855, 278 Ill. 164; 
Commonwealth Edison Co. v. Indus- 
trial Board of Illinois, 115 N.E. 158, 
277 Ill. 74; Parker-Washington Co. v. 
Industrial Board, 113 N.E. 976, 274 
Ill. 498; Guyer v. Equitable Gas Co., 
123 A. 590, 279 Pa. 5; Breslin v. Sus- 
quehanna Collieries Co., 163 A. 913, 
107 Pa.Super. 449; Smith v. Welsh 
Bros., 156 A. 598, 102 Pa.Super. 54. 


85. Lemieux v. Contractors’ Mut. 
Liability Ins. Co., 111 N.E. 782, 223 
Mass. 346; Barwin v. Independent 
School Dist. of Sioux Falls, (S.D.) 
248 N.W. 257. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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relevant,®® substantial,§7 evidence, 


[a] Where reasonable minds drew 
differing conclusions on the evidence, 
the court will not interfere with their 
findings. Pierce v. Bekins Van & 
Storage Co., 172 N.W. 191, 185 Iowa 
1346. 


[b] Reasonable meaning consist- 
ent with findings should be given de- 
ceased’s declarations. Ford v. A. E. 
Dick Co., 135 A. 903, 288 Pa. 140. 


86. Howell v. Kingston Tp. School 
Dist., 161 A. 559, 106 Pa.Super. 89. 


[a] Bules applicable to trials in 
courts determine the relevancy of the 
evidence as to whether the evidence 
sustains the findings. McNeil v. 
Panhandle Lumber Co., 203 P. 1062, 34 
Idaho 773. 


87. Colo.—Youngquist v. Indus- 
trial Commission of Colorado, 184 P. 
381, 67 Colo. 187. 


Idaho.—Croy v. McFarland-Brown 
Lumber Co., 1 P.(2d) 189, 51 Idaho 
82; Strouse v. Hercules Mining Co., 
1 P.(2d) 203, 51 Idaho 7. 


Iowa.—Reid v. Reid, 249 N.W. 387. 


Mass.—Knight’s Case, 120 N.E. 395, 
231 Mass. 142; In re Uzzio, 117 N.E. 
$49, 228 Mass. 331. 


Mo.—Duckworth v. City of Macon, 
(App.) 63 S.W.(2d) 206; Carmen vy. 
Central Western Dairies, (App.) 58 
S.W.(2d) 781; Wetter v. Mechanics’ 
Iron Works, (App.) 49 S.W.(2d) 236; 
Biswell v. St. Louis-San Francisco 
Ry. Co., (App.) 49 S.W.(2d) 203; Beck 
v. Kansas City Public Service Co., 
(App.) 48 S.W.(2d) 213 [transf 37 
S.W.(2d) 589]; Lekomitros v. R. C. 
Can Co., (App.) 46 S.W.(2d) 963; Sim- 
mons v. Mississippi River Fuel Cor- 
poration, (App.) 43 S.W.(2a) 868; 
Price v. Kansas City Public Service 
Co., (App.) 42 S.W.(2d) 51 [aff 50 S.W. 
(2d) 1047, 330 Mo. 706]; McComosh 
v. Shapleigh Hardware Co., (App.) 40 
S.W.(2d) 728; Rue v. Eagle Picher 
Lead Co., 38 S.W.(2d) 487, 225 Mo. 
App. 408; Bise v. Tarlton, (App.) 35 
S.W.(2d) 993; Cobb v. Standard Ac- 
eigeut Ins. Co., (App.) 31 S.W.(2d) 
673. 


S.D.—Detling v. Tessier, 249 N.W. 
686 [adhering to 244 N.W. 538]; Lang 
v. Jordan Stone Co., 249 N.W. 314; 
Barwin vy. Independent School Dist. 
of Sioux Falls, 248 N.W. 257; Cas- 
sels v. H. W. Cassels & Co., 242 N.W. 
587; Wieber v. England, 238 N.W. 25; 
Mellquist v. Dakota Printing Co., 213 
N.W. 947, 51 S.D. 359; Frank vy. Chi- 
eago, M. & St. P. Ry. Co., 207 N.W. 
89, 49 S.D. 312; Day v. Sioux Falls 
Fruit Co., 177 N.W. 816, 43 S.D. 65. 


[a] Even though substantial evi- 
dence is slight, the text rule applies. 
Duckworth vy. City of Macon, (Mo. 
App.) 63 S.W.(2d) 206. 


[b] Mere speculation does not con- 
stitute substantial evidence. MHafer 
Washed Coal Co. v. Industrial Com- 
mission, 127 N.E. 752, 293 Ill. 425; 
H. G. Goelitz Co. v. Industrial Board 
of Illinois, 115 N.E. 855, 278 Ill. 164; 
Jones v. Eppley Hotels Co., 227 N.W. 
153, 208 Iowa 1281; In re Gorski, 116 
N.E. 811, 227 Mass. 456;. In re San- 
derson’s Case, 113 N.E. 355, 224 Mass. 
558; Jackson v. AXtna Bricklaying & 
Construction Co., (Mo.App.) 59 S.W. 
(2d) 705. 


[ec] Rule has no application where 
neither the board nor the commission- 
er made any findings as to the nature 
of decedent’s employment. Wilson vy. 
Dakota Light & Power Co., 186 N.W. 
828, 45 8.D. 176. 


88. Colo.—Colorado Fuel & Iron 
Co. v. Industrial Commission of Colo- 
rado, 275 P. 910, 85 Colo. 237; Em- 
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ployers’ Mut. Inv. Co. v. Industrial 
Commission of Colorado, 260 P. 106, 
82 Colo. 281; Crawford v. Industrial 
Commission, 212 P. 828, 72 Colo. 581; 
Weaver v. Industrial Commission of 
Colorado, 209 P. 642, 72 Colo. 79; Pas- 
sini v. Industrial Commission of Colo- 
rado, 171 P. 369, 64 Colo. 349. 


Ga.—Thompson-Starrett Co. Vv. 
Johnson, 163 S.E. 745, 174 Ga. 656 [rev 
157 S.E. 363, 42 Ga.App. 739, conform- 
ed to 164 S.E. 910, 45 Ga.App. 395]; 
Independence Indemnity Co. v. Spray- 
berry, 156 S.E. 230, 171 Ga. 565 [rev 
152 S.E. 125, 41 Ga.App. 133]; Mont- 
gomery v. Maryland Casualty Co., 151 
S.E. 363, 169 Ga. 745. [aff 146 S.E. 
504, 39 Ga.App. 210]; A®tna Life Ins. 
Co. v. Carroll, 150 S.E..208, 169 Ga. 
333 [rev 146 S.E. 788, 39 Ga.App. 78, 
conformed to 150 S.E. 892, 40 Ga.App. 
674]; Maryland Casualty Co. v. Eng- 
land, 129 S.E. 75, 160 Ga. 810 [an- 
swers conformed to 129 S.E. 446, 34 
Ga.App. 354]; Small v. Nu Grape Co. 
of America, 167 S.E. 607, 46 Ga.App. 
306; Georgia Power & Light Co. v. 
Patterson, 166 S.E. 255, 46 Ga.App. 
7; American Mut. Liability Ins. Co. 
v. Brown, 155 S.H. 798, 42 Ga.App. 262; 
Sullivan v. Social Circle Cotton Mills, 
154 S.E. 467, 41 Ga.App. 714; U. S. 
Casualty Co. v. Bell, 152 S.E. 600, 41 
Ga.App. 261; Blanchard v. Savannah 
River Lumber Co., 149 S.E. 793, 40 Ga. 
App. 416; James v. Fite, 145 S.E. 536, 
38 Ga.App. 759; Savannah River 
Lumber Co. v. Bush, 140 S.E. 899, 37 
Ga.App. 539; Ocean Accident & Guar- 
antee Corporation v. Wilson, 138 S.E. 
246, 36 Ga.App. 784; U. S. Casualty 
Co. v. Matthews, 133 S.E. 875, 35 Ga. 
App. 526; Travelers’ Ins. Co. v. Ham- 
ilton, 132 S.E. 240, 35 Ga.App. 182; 
U. S. Fidelity & Guaranty Co. v. Hall, 
129 S.E. 305, 34 Ga.App. 307; Jackson 
v. Lumberman’s Mutual Casualty Co., 
125 S.E. 515, 33 Ga.App. 35. 


Ill.— Ridge Coal Co. v, Industrial 
Commission, 131 N.E. 687, 298 Ill. 532; 
Richardson Sand Co. v. Industrial 
Commission, 129 N.E. 751, 296 Ill. 335; 
Rockford Cabinet Co. v. Industrial 
Commission, 129 N.E. 142, 295 Il}. 332; 
Chicago-Sandoval Coal Co. v. Indus- 
trial Commission, 128 N.E. 567, 294 
Il}. 351; Alden Coal Co. v. Industrial 
Commission, 127 N.E. 641, 293 Ill. 597; 
Steel Sales Corporation v. Industrial 
Commission, 127 N.E. 698, 293 Ill. 485 
14 A.L.R. 274; Hafer Washed Coa 
Co. v. Industrial Commission, 127 N. 
E. 752, 293 Ill. 425; Hydrox Chemical 
Co. v. Industrial Commission, 126 N. 
EK. 564, 291 Ill. 579; Keller v. Indus- 
trial Commission, 126 N.E. 162, 291 
Ill, 314; Grand Trunk Western Ry. 
Co. v. Industrial Commission, 125 N. 
E. 748, 291 Ill. 167; Ellsworth v. In- 
dustrial Commission, 125 N.E. 246, 
290 Ill. 514; G. H. Hammond Co. v. 
Industrial Commission, 123 N.E. 384, 
288 Ill. 262; Rock Island Bridge & 
Iron Works v. Industrial Commis- 
sion, 122 N.E. 830, 287 Ill. 648; Heed 
v. Industrial Commission, 122 N.E. 
801, 287 Ill. 505; Metal Stamping Cor- 
poration v. Industrial Compission, 
121 N.E. 258, 285 Ill. 528; Western 
Electric Co. v. Industrial Commission 
of Illinois, 120 N.BH. 774, 285 Ill. 279; 
Pekin Cooperage Co. vy. Industrial 
Commission, 120 N.B. 530, 285 Ill. 31; 
Chicago Packing Co. vy. Industrial 
Board of Illinois, 118 N.E. 727, 282 
Squire-Dingee Co. v. Indus- 
trial Board of Illinois, 117 N.E. 1031, 
281 Ill. 359; Albaugh-Dover Co. vy. In- 
dustrial Board of Illinois, 115 N.E. 
834, 278 Ill. 179; Kerens-Donnewald 
Coal Co. v. Industrial Board of Illi- 
nois, 115 N.E. 225, 277 Ill. 35; Chica- 
go Dry Kiln Co. v. Industrial Board, 
114 N.E. 1009, 276 Ill. 556, Ann.Cas. 
1918B 645; Armour & Co. v. Indus- 
trial Board of Illinois, 113 N.E. 138, 
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273 Ill. 590. 


Iowa.—Belcher v. Des Moines Elec- 
tric Light Co., 225 N.W. 404, 208 Iowa 
262; Norman vy. City of Charlton, 221 
N.W. 481, 206 Iowa 790; Crooke v. 
Farmers’ Mut. Hail Ins. Ass’n, 218 
N.W. 513, 206 Iowa 104, 62 A.L.R. 342; 
Heinen v. Motor Inn Corporation, 209 
N.W. 415, 202 Iowa 67; Springsteel 
v. Hanford Produce Co., 191 N.W. 
851, 195 Iowa 1057; Royal v. Hawk- 
eye Portland Cement _Co., 192 N.W. 
406, 195 Iowa 534; O’Neill v. Sioux 
City Terminal Ry. Co., 186 N.W. 633, 
193 Iowa 41; Pace v. Appanoose Coun- 
ty, 168 N.W. 916, 184 Iowa 498. 


Mass.—Hill’s Case, 167 N.E. 914, 
268 Mass. 491; Feldman’s Case, 134 
N.E. 251, 240 Mass. 555; In re Von 
Ette, 111 N.E. 696, 223 Mass. 56, L. 
R.A.1916D 641; In re Doherty, 109 N. 
E. 887, 222 Mass. 98. 


Mo.—State ex rel. Buttiger v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1030; 
Thoms v. Kaysing Iron Works, (App.) 
54 S.W.(2d) 7638; Dever v. Brown 
Shoe Co., 49 S.W.(2d) 638, 226 Mo. 
App. 1179; Thurman v. Fleming- 
Young Coal Co., (App.) 49 S.W.(2d) 
288; Schraner v. Massman Const. Co., 
(App.) 48 S.W.(2d) 104; Simmons v. 
Mississippi River Fuel Corporation, 
(App.) 43 S.W.(2d) 868. 


Pa.—Cronin v. American Oil Co., 
148 A. 476, 298 Pa. 336; Cronin v. 
American Oil Co., 148 A. 476, 298 Pa. 
336; Ripani v. Dittman, 146 A. 562, 
297 Pa. 124; Todd v. State Workmen’s 
Ins. Fund, 144 A. 819, 295 Pa. 14; 
Slemba v. William C. Hamilton & 
Sons, 138 A. 841, 290 Pa. 267; Ather- 
holt v. William Stoddart Co., 133 A. 
504, 286 Pa. 278; Vosnak v. Kiski- 


#minetas Valley Coal Co., 123 A. 507, 


278 Pa. 557; Roselli v. Franklin Tan- 
ning Co., 165 A. 762, 109 Pa.Super. 
113; Petruzzi v. A. Levy & Co., 165 
A. 548, 108 Pa.Super. 566; Gima v. 
Hudson Coal Co., 161 A. 903, 106 Pa. 
Super. 288 [aff 165 A. 850, 310 Pa. 480, 
and foll Shott v. Hudson Coal Co., 165 
A. 853, 310 Pa. 488]; Dunbar v. B. A. 
Jacobson, Inc., 161 A. 431, 106 Pa.Su- 
per. 95; Betts v. American Stores Co., 
161 A. 589, 105 Pa.Super. 452; Quig- 
ley v. Pressler & Waltenbaugh, 161 
A. 612, 105 Pa.Super. 314; De Beau- 
mont v. Brown, 158 A. 648, 104 Pa.Su- 
per. 158; Ettmeyer v. Spang, Chal- 
fant & Co., 157 A. 321, 102 Pa.Super. 
482; Troy v. Philadelphia & Reading 
Coal & Iron Co., 93 Pa.Super. 61; 
Schuey v. Kittanning Borough, 72 Pa. 
Super. 582. 


[a] Onl evidence supporting 
award, with reasonable inferences to 
be drawn therefrom, is considered. 
Brock-Heffner Press Co. v. Industrial 
Commission of Colorado, 187 P. 44, 68 
Colo. 291; Passini v. Industrial Com- 
mission of Colorado, 171 P. 369, 64 


Colo. 349;. Bushing v. Iowa Ry. & 
Light Co., 226 N.W. 719, 208 Iowa 
1010; In re Dube, 116 N.E. 234, 226 
Mass. 591; Miliato v. Jack Rabbit 


Candy Co., (Mo.App.) 54 S.W.(2d) 779; 
Hunter v. American Steel & Wire Co., 
141 A. 635, 293 Pa. 108; Kucinic v. 
United Engineering & Foundry Co., 
168 A. 344, 110 Pa.Super. 261; or- 
row v. Monarch Motor Sales Co., 167 
A. 401, 109 Pa.Super. 162; Roselli v. 
Franklin Tanning Co., 165 A. 762, 109 
Pa.Super. 113; Breslin v. Susque- 
hanna Collieries Co., 163 A. 913, 107 
Pa.Super. 449; Gerst v. Smith-Far- 
ris Co., 162 A. 490, 107 Pa.Super. 30 
{[foll Swan v. Smith-Farris Co., 162 
A. 495, 107 Pa.Super. 45]; Dunbar v. 
B. A. Jacobson, Inc., 161 A. 431, 106 
Pa.Super. 95; Mayfield vy. Kerr, 157 
A. 506, 102 Pa.Super. 532. 


[b] Where evidence is conflicting, 
the text rule applies. Weatherbee’s 
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to support,®® 


Case, 1230 N.B. 845, 281 Mass. 297. 


[c] That court might reach differ- 
ent conclusion is immaterial. Conti- 
nental Inv. Co. v. Garcher, 264 P. 723, 
83 Colo. 239; Hafer Washed Coal Co. 
v. Industrial Commission, 127 N.E. 
752, 293 Ill. 425; G. H. Hammond Co. 
v. Industrial Commission, 123 N.E. 
384, 288 Ill. 262; Bergstrom vy. Indus- 
trial Commission, 121 N.H. 195, 286 
Ill. 29; Bushing v. lowa Ry. & Light 
Co., 226 N.W. 719, 208 Iowa 1010; 
Belcher v. Des Moines Electric Light 
Co., 225 N.W. 404, 208 Iowa 262; Royal 
v. Hawkeye Portland Cement Co., 192 
N.W. 406, 195 Iowa 534; O’Neill v. 
Sioux City Terminal Ry. Co., 186 N. 
W. 633, 193 Iowa 41; Flint v. City 
of Eldon, 183 N.W. 344, 191 Iowa 845; 
Herbig v. Walton Auto Co., 182 N.W. 
204, 191 Iowa 394; Pace v. Appanoose 
County, 168 N.W. 916, 184 Iowa 498; 
Morrow v. Monarch Motor Sales Co., 
167 A. 401, 109 Pa.Super. 162; Dunbar 
v. B. A. Jacobson, Inc., 161 A. 431, 
106 Pa.Super. 95; Betts v. American 
Stores Co., 161 A. 589, 105 Pa.Super. 
452; Quigley v. Pressler & Walten- 
baugh, 161 A. 612, 105 Pa.Super. 314; 
Diprinzio v. American Pipe & Con- 
struction Co., 157 A. 224, 103 Pa.Su- 
per. 391; Nych v. Pressed Steel Car 
Co., 158 A. 281, 103 Pa.Super. 325; 
Sznitko v. Maher & Graff Coal Co., 
93 Pa.Super. 463. 


[ad] Whether finding is in accord- 
ance with facts does not concern the 
reviewing court. Susich v. Norwood 
VEE Coal Co., 224 N.W. 86, 207 Iowa 


{e] Report of physician not avail- 
able for cross-examination, only sup- 
porting evidence, requires reversal of 
judgment denying award. Seitzinger 
v. Ft. Pitt Brewing Co., 144 A. 79, 
294 Pa. 2538. 


[f] Contract of employment not 
having been reduced to writing, its 
terms are to be ascertained from evi- 
dence reported by committee on ar- 
bitration, and evidence as to cross-ex- 
amination of the employee as to work 
and relation to employer introduced 
at hearing on review. In re McAllis- 
ter, 118 N.E. 326, 229 Mass. 193. 


89. Colo.—Colorado Fuel & Iron 
Co. v. Industrial Commission of Colo- 
rado, 275 P. 910, 85 Colo. 237; Indus- 
trial Commission of Colorado v. Rob- 
inson, 275 P. 903, 85 Colo. 279; Em- 
ployers’ Mut. Ins. Co. v. Industrial 
Commission of Colorado, 265 P. 93, 83 
Colo. 315; Continental Inv. Co. ‘v. 
Garcher, 264 P. 723, 83 Colo. 239; Em- 
ployers’: Mut. Iny. Co. v. Industrial 
Commission of Colorado, 260 P. 106, 
82 Colo. 281; Vaughn v. Industrial 
Commission of Colorado, 245 P. 712, 
79 Colo. 257; Crawford v. Industrial 
Commission, 212 P. 828, 72 Colo. 581; 
Weaver v. Industrial Commission of 
Colorado, 209 P. 642, 72 Colo. 79; 
Youngquist v. Industrial Commission 
of Colorado, 184 P. 381, 67 Colo. 187; 
Passini v. Industrial Commission of 
Colorado, 171 P. 369, 64 Colo. 349. 


Ga.—Thompson-Starrett Co: v. 
Johnson, 163 S.E. 745, 174 Ga. 656 [rev 
157 S.E. 363, 42 Ga.App. 739, con- 
formed to 164 S.E. 910, 45 Ga.App. 
395]; Montgomery v. Maryland Cas- 
ualty Co., 151 S.E. 363, 169 Ga. 745 
[aff 146 S.E. 504, 39 Ga.App. 210]; 
/Etna Life Ins. Co. v. Carroll, 150 
S.B. 208, 169 Ga. 333 [rev 146 S.E. 
788, 39 Ga.App. 78, conformed to 150 
S.E. 892, 40 Ga.App. 674]; Maryland 
Casualty Co. v. England, 129 S.E. 75, 
160 Ga. 810 [answers conformed to 
129 S.B. 446, 34 Ga.App. 354]; Georgia 
Casualty Co. v. Martin, 122 S.E. 881, 
137 Ga. 909 [rev 119 S.E. 337, 30 Ga. 
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App. 712, former judgment vacated 
123 S.E. 732]; Peyton v. Fidelity & 
Casualty Co. of New York, (App.) 171 
S.E. 392; Small v. Nu Grape Co. of 
America, 167 S.B. 607, 46 Ga.App. 306; 
Georgia Power & Light Co. v. Patter- 
son, 166 S.E. 255, 46 Ga.App. 7;_ Bal- 
lard v. Butler, 166 S.E. 220, 45 Ga. 
App. 837; Standard Accident Ins. Co. 
v. Kiker, 165 S.E. 850, 45 Ga.App. 706; 
Ocean Accident & Guarantee Corpora- 
tion v. Dean, 160 S.E. 823, 44 Ga.App. 
220; U.S. Fidelity & Guaranty Co. v. 
Waymick, 155 S.E. 366, 42 Ga.App. 
177° [aff 159 S.E. 564, 173 Ga. 67]; 
Sullivan v. Social Circle Cotton Mills, 
154 S.E. 467, 41 Ga.App. 714; South 
v. Indemnity Ins. Co. of North Amer- 
ica, 155 S.B. 48, 41 Ga.App. 627; Gos- 
sett v. U. S. Fidelity & Guaranty Co., 
153 S.B. 441, 41. Ga-App. 512; °U.'S. 
Casualty Co. v. Bell, 152 S.E. 600, 41 
Ga.App. 261; Blanchard v. Savannah 
River. Lumber Co., 149 S.E. 793, 40 Ga. 
App. 416; Washington v. U. S. Fidel- 
ity & Guaranty Co., 147 S.H. 533, 39 
Ga.App. 481; James v. Fite, 145 S.E. 
536, 38 Ga.App. 759; U.S. Fidelity & 
Guaranty Co. v. Price, 144 S.E. 146, 
38 Ga.App. 346; Lattimore v. Lum- 
bermen’s Mut. Casualty Co., 141 S.E. 
669, 37 Ga. App..688a[conforming to 141 
S.E. 195, 165 Ga. 501]; Savannah Riv- 
er Lumber Co. v. Bush, 140 S.E. 899, 
37 Ga.App. 539; Ocean Accident & 
Guarantee Corporation v. Wilson, 138 
S.E. 246, 36 Ga.App. 784; Maryland 
Casualty Co. v. Miller, 137 S.E. 788, 
36 Ga.App. 631; Maryland Casualty 
Co. v. Turk, 136 S.E. 87, 36 Ga.App. 
199; Ocean Accident & Guaranty Cor- 
poration v. Council, 134 S.E. 331, 35 
Ga.App. 632; U. S. Casualty Co. v. 
Matthews, 133 S.E. 875, 35 Ga.App. 
526; U. S. Fidelity & Guaranty Co. v. 
Christian, 133 S.E. 639, 35 Ga.App. 
326; Travelers’ Ins. Co. v. Hamilton, 
132 S.E. 240, 85 Ga.App. 182; U. S. 
Fidelity & Guaranty Co. v.-Hall, 129 
S.E. 305, 34 Ga.App. 307; Integrity 
Mut. Casualty Co. v. Hankins, 126 S. 
B. 554, 33 Ga.App. 339; Jackson _ v. 
Lumberman’s Mutual Casualty Co., 
125 S.E. 515, 33 Ga.App. 35; American 
Mut. Liability Ins. Co. v. Adams, 124 
S.E. 801, 32 Ga.App. 759; London 
Guarantee & Accident Co. v. Shockley, 
122 S.E. 99, 31 Ga.App. 762. 


Idaho.—Ramsay v. Sullivan Mining 
Co., 6 P.(2d) 856, 51 Idaho 366; Croy 
v. McFarland-Brown Lumber Co., 1 P. 
(2d) 189, 51 Idaho 32; Strouse. .v. Her- 
cules Mining Co., 1 P.(2d) 2038, 51 Ida- 
ho 7; Ybaibarriaga v. Farmer, 228 P. 
227, 39 Idaho 361; McNeil v. Panhan- 
See Lumber Co., 203 P. 1068, 34 Idaho 


Il].— Litchfield & M. Ry. Co. v. Indus- 
trial Commission, 178 N.E. 69, 345 Ill. 
260; Consolidated Coal Co. of St. Lou- 
is v. Industrial Commission, 150 N.E. 
694, 320 Ill. 171; Mehay v. Industrial 
Commission, 146 N.E. 494, 316 Ill. 97; 
Peabody Coal Co. v. Industrial Com- 
mission, 143 N.E. 90, 311 Ill. 3388; 
Consolidated Coal Co. of St. Louis v. 
Industrial Commission, 142 N.E. 498, 
311 Ill. 61; Inland Rubber Co. v. In- 
dustrial Commission, 140 N.E. 26, 309 
Ill. 43; Republic Iron & Steel Co. v. 
Industrial Commission, 134 N.E. 754, 
302 Ill. 401; Old Ben Coal Corporation 
v. Industrial Commission, 134 N.E. 
76, 302 Ill. 109; James O’Donnell 
Teaming Co. v. Industrial Commis- 
sion, 134 N.E. 156, 301 Ill. 479; Rich- 
ardson Sand Co. v. Industrial Com- 
mission, 129 N.H. 751, 296 Ill. 335; 
Rockford Cabinet Co. v. Industrial 
Commission, 129 N.E. 142, 295 N.E. 
142, 295 Ill. 332; Vulcan Detinning 
Co. v. Industrial Commission, 128 N. 
BE. 917, 295 Ill. 141; Chicago-Sando- 


BH. 748, 291 Tl. 167; 
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val Coal Co. v. Industrial Commission, 


128 N.B. 567, 294 Ill. 351; Steel Sales 
Corporation vy. Industrial Commission, 
127 N.E. 698, 293 Ill. 435, 14 A.L.R. 
274; Hafer Washed Coal Co. v. In- 
dustrial Commission, 127 N.E. 752, 293 
Ill. 425; Hydrox Chemical Co. v. In- 


dustrial Commission, 126 N.E. 564, 291 


Ill. 579; Grand Trunk Western Ry. 
Co. v. Industrial Commission, 125 N. 
McGarry v. In- 
dustrial Commission, 125 N.E. 318, 
290 Ill. 5%7; Ellsworth v. Industrial 
Commission, 125 N.E. 246, 290 Ill. 
514; O’Callaghan vy. industrial Com- 
mission, 124 N.E. 811, 290 Ill. 222; 
Swift & Co. v. Industrial Commis- 
sion, 122 N.E. 796, 287 Ill. 564; Joseph 
Halsted Co. v. Industrial Commission, 
122 N.E. 822, 287 ll. 509; Bailey v. 
Industrial Commission, 122 N.E. 107, 
286 Ill. 623; Chicago Steel Foundry 
Co. v. Industrial Commission, 122 N. 
HB. 150, 286 Ill. 544; Western Electric 
Co. v. Industrial Commission of Illi- 
nois, 120 N.E. 774, 285 Ill. 279; Pekin 
Cooperage Co. v. Industrial Commis- 
sion, 120 N.E. 530, 285 Ill. 31; Chicago 
Packing Co. v. Industrial Board of 
Illinois, 118 N.E. 727, 282 Ill. 497; 
Squire-Dingee Co. v. Industrial Board 
of Illinois, 117 N.E. 1031, 281 Ill. 359; 
Big Muddy Coal & Iron Co. v. Indus- 
trial Board of Illinois, 116 N.E. 662, 
279 Ill. 235; Commonwealth Edison 
Co. v. Industrial Board of Illinois, 115 
N.By158, 277 Tllst4;.. Chicago: Dry; 
Kiln Co. v. Industrial Board, 114 N. 
HK. 1009, 276 Ill. 556, Ann.Cas.1918B 
645; Bloomington, D. & C. R. Co. v. 
Industrial Board of Illinois, 114 N.E. 
939, 276 Ill. 454; Parker-Washington 
Co. v. Industrial Board, 113 N.E. 976, 
274 Ill. 498; Armour & Co. v. Indus- 
trial Board of Illinois, 113 N.E. 138, 
273 Ill. 590. 


n 

Iowa.—Dille v. Plainview Coal Co., 
250 N.W. 607; Reid v. Reid, 249 N.W. 
387; Mallinger v. Webster City Oil 
Co., 234 N.W. 254, 211 Iowa 847; 
Baker v. Roberts & Beier, 228 N.W. 
9, 209 Iowa 290; Bushing v. Iowa Ry. 
& Light Co., 226 N.W. 719, 208 Iowa 
1010; Belcher v. Des Moines Electric 
Light Co., 225 N.W. 404, 208 Iowa 
262; Susich v. Norwood White Coal 
Co., 224 N.W. 86, 207 Iowa 1129; Nor- 
man v. City of Charlton, 221 N.W. 
481, 206 Iowa 790; Daugherty v. 
Scandia Coal Coa, 219 N.W. 65, 206 
Iowa 120; Crooke y. Farmers’ Mut. 
Hail. Ins. “Ass'n; 7218. NW. 513;— 206 
Iowa 104, 62 A.L.R. 342; Smith v. 
Marshall Ice Co., 217 N.W. 264, 204 
Iowa 1348; Antonew v. N. W. States 
Portland Cement Co., 216 N.W. 695, 
204 Iowa 1001; Swim v. Central Iowa 
Fuel Co., 215 N.W. 603, 204 Iowa 546; 
Hinrichs v. Davenport Locomotive 
Works, 214 N.W. 585, 203 Iowa 1395; 
Johnson v. City of Albia, 212 N.W. 
419, 203 Iowa 1171; Kent v. Kent, 208 
N.W. 709, 202 Iowa 1044; McKinney 
v. Central Iowa Fuel Co., 210 N.W. 
459, 202 Iowa 398; Springsteel v. 
Hanford Produce Co., 191 N.W. 851, 
195 Iowa 1057; Royal v. Cudahy Pack- 
ing Co., 190 N.W. 427, 195 Iowa 759; 
Royal v. Hawkeye Portland Cement 
Co., 192 N.W. 406, 195 Iowa 534; Kraft 
v. West Hotel Co., 188 N.W. 870, 193 
Iowa 1288, 31 A.L.R. 1445; O’Neill v. 
Sioux City Terminal Ry. Co., 186 N. 
W. 633, 193 Iowa 41; Flint v. City of 
Eldon, 183 N.W. 344, 191 Iowa 845;, 
Jackson v. Iowa {elephone Co., 179, 
N.W. 849, 190 Iowa 1394; Pace v. 
Appanoose County, 168 N.W. 916, 184 
Iowa 498. 


Mass.—Hill’s Case, 167 N.B. 914, 


268 Mass. 491; In re Uzzio, 117 N.E. 
349, 228 Mass. 331; In re Gorski, 116. 
N.E. 811, 227 Mass. 456; 
derson’s Case, 113 N.E. 355, 224 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


In re San-.- 
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or tending ‘to support,®® the findings. 
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An anal- 


ogy is said to exist as to the findings of a judge,®** or 


558. 


' Mich.—Daich v. Studebaker Corp., 
161 N.W. 927, 195 Mich. 482. 


Mo.—State ex rel. Probst v. Haid, 
62 S.W.(2d) 869 [quashing cert 
(App.) 52 S.W.(2d) 501]; Doughton 


v. Marland Refining Co., 53 S.W.(2d) 
236; State ex rel. Buttiger v. Haid, 
51 S.W.(2d) 1008, 330 Mo. 1030; Holli- 
day v. Wails, (App.) 64 S.W.(2d) 318; 
Duckworth v. City of Macon, (App.) 
63 S.W.(2d) 206; Seebers v. O’Dell, 
(App.) 60 S.W.(2d) 678; King v. Mark 
Twain Hotel, (App.) 60 S.W.(2d) 675; 
Carmen v. Central Western Dairies, 
(App.) 58 S.W.(2d) 781; Moran. v. 
Edward Peterson Const. Co., (App.) 
56 S.W.(2d) 809; Kasper v. Liberty 
Foundry Co., (App.) 54 S.W.(2d) 1002; 
Gessler v. Liggett & Myers Tobacco 
Co., (App.) 54 S.W.(2d) 806; Thoms 
v. Kaysing Iron Works, (App.) 54 S. 
W.(2d)- 763; Darghe vy. Blackburn 
Const. Co., (App.) 53 S.W.(2d) 1088; 
Probst v. St. Louis Basket & Box Co., 
(App.) 52 S.W.(2d) 501 [cert quashed 
62 S.W.(2d) 869]; Dever v. Brown 
Shoe Co., 49 S.W.(2d) 638, 226 Mo. 
App. 1179; Thurman v. Fleming- 
Young Coal Co., (App.) 49 S.W.(2d) 
288; Wetter v. Mechanics’ Iron 
Works, (App.) 49 S.W.(2d) 236; 
Smith v. International Shoe _ Co., 
(App.) 49 S.W.(2d) 233; Schaefer v. 
Lowell-Krekeler Grocery Co., (App.) 
49 S.W.(80) 209; Biswell v. St. Lou- 
is-San Francisco Ry. Co., (App.) 49 
S.W.(2d) 203; Vollet v. Federal Bril- 
liant Sign Co., (App.) 49 S.W.(2qd) 
201; Beck v. Kansas City Public 
Service Co., (App.) 48 S.W.(2d) 213 
{transf 37 S.W.(2d) 589]; Schraner 
v. Massman Const. Co., (App.) 48 S. 
W.(2d) 104; Barlow v. Shawnee Inv. 
Co., (App.) 48 S.W.(2d) 35; Lekomi- 
tros)v.. RR. C:)Can -Coy (App) .46—S. 
W.(2d) 963; Cunningham v. Manage- 
ment & Engineering Corporation, 45 
S.W.(2d) 899, 226 Mo.App. 215; Sim- 
mons vy. Mississippi River Fuel Cor- 
poration, (App.) 43 S.W.(2d) 868; 
Price v. Kansas City Public Service 
Co., (App.) 42 S.W.(2d) 51 [aff 50S. 
W.(2d) 1047, 330 Mo. 706]; McCo- 
mosh vy. Shapleigh Hardware Co., 
(App.) 40 S.W.(2d) 728;, Waring v. 
Metropolitan Life Ins. Co., 39 S.W. 
(2d) 418, 225 Mo.App. 600; Rue v. 
Eagle Picher Lead Co., 38 S.W.(2d) 
487, 225 Mo.App. 408; Bise v. Tarl- 
ton, (App.) 35 S.W.(2d) 993; Miller 
v. St. Joseph Transfer Co., 32 S.W. 
(2d) 449, 224 Mo.App. 1114; Cobb v. 
Standard Accident Ins. Co., (App.) 31 
S.W.(2d) 573. 


N.C.—Massey v. Board of Education 
of Mecklenburg County, 167 S.E. 695, 
204 N.C. 193; Wimbish v. Home De- 
tective Co., 164 S.E. 344, 202 N.C. 800; 
Poole’s Dependents y. Sigmon, 162 S. 
E. 198,°202 N.C. 172. 


Pa.—Cronin v. American Oil Co., 
148 A. 476, 298 Pa. 336; Krischunas 
v. Philadelphia & Reading Coal & Iron 
Co., 145 A. 905, 296 Pa. 216; Todd v. 
State Workmen’s Ins. Fund, 144 A. 
819, 295 Pa. 14; Johnston v. Payne- 
Yost Const. Co., 141 A. 481, 292 Pa. 
508; Robson v. Martin, 140 A. 339, 
291 Pa. 426; Slemba v. William C. 
Hamilton & Sons, 138 A. 841, 290 Pa. 
267; Atherholt v. William Stoddart 
Co., 133 A. 604, 286 Pa. 278; Smith v. 
Primrose Tapestry Co., 131 A. 703, 285 
Pa. 145; Guyer v. Equitable Gas Co., 
123 A. 590, 279 Pa. 5; Vosnak v. Kiski- 
minetas Valley Coal Co., 123 A. 507, 
278 Pa. 557; Laraio v. Pennsylvania 
R. Co.,.121 A. 325, 277 Pa. 382; Wat- 
son v. Lehigh Coal & Navigation Co., 
116 A. 889, 273 Pa. 251; Haddock v. 
Edgewater Steel Co., 106 A. 196, 263 
Pa, 120; Kucinic_.v. United Engineer- 
ing & Foundry Co., 168 A. 344, 110 Pa. 


Super. 261; Scull v. Scull, 167 A. 496, 
109 Pa.Super. 226; Scarborough v. 
Steinfield, 165 A. 548, 108 Pa.Super. 
604; McMahon v. Edward G. Budd 
Mfg. Co., 164 A. 850, 108 Pa.Super. 
235; Murray v. Brown, 164 A. 138, 107 
Pa.Super. 516; Petricka v. Glen Alden 
Coal i@o.4 163) -An.9 26,0107 Ba. Super: 
452; Gerst v. Smith-Faris Co., 162 
A. 490, 107 Pa.Super. 30 [foll Swan 
v. Smith-Faris Co., 162 A. 495, 107 
Pa.Super. 45]; Gima v. Hudson Coal 
Co., 161 A. 903, 106 Pa.Super. 288 [aff 
165 A. 850, 310 Pa. 480, foll Shott_v. 
Hudson Coal Co., 165 A. 853, 310 Pa. 
488]; Bogowich v. State Workmen’s 
ns. Hung), 6d As, 
366; Howell v. Kingston Tp. School 
Dist., 161 A. 559, 106 Pa.Super. 89; 
Pykosz v. Koehler & Streng Co., 161 
A. 469, 105 Pa.Super. 605; Betts v. 
American Stores Co., 161 A. 589, 105 
Pa.Super. 452; Quigley v. Pressler & 
Waltenbaugh, 161 A. 612, 105 Pa.Su- 
per. 314; Israel v. Brisgol Bros., 159 
A. 51, 104 Pa.Super. 16; De Beaumont 
v. Brown, 158 A. 643, 104 Pa.Super. 
158; Brandenburg v. J. Boos Dairies, 
158 A. 578, 105 Pa.Super. 25; Diprin- 
zio v. American Pipe & Construction 
Co 1b Tt AL 224" 103 -Pa:Super, “390; 
Nych vy. Pressed Steel Car Co., 158 
A. 281, 103 Pa.Super. 325; Mayfield v. 
Kerr, 157 A. 506, 102 Pa.Super. 532; 
Ettmeyer v. Spang, Chalfant & Co., 
157 A. 321, 102 Pa.Super. 482; Smith 
v. Welsh Bros., 156 A. 598, 102 Pa.Su- 
per. 54; Walsh v. Glen Alden Coal 
Co., 99 Pa.Super. 58; Chaudrue v. 
O’Neill Bros., 82 Pa.Super. 161; Smith 
ES TN a se Coal Co., 71 Pa.Super. 


S.D.—Barwin v. Independent School 
Dist. of Sioux Falls, 248 N.W. 257; 
Wieber v. England, 238 N.W. 25. 


90. Ridge Coal Co. v. Industrial 
Commission, 131 N.E. 637, 298 Ill. 532; 
Alden Coal Co. v. Industrial Commis- 
sion, 127 N.E. 641, 293 Ill. 597; Kel- 
ler v. Industrial Commission, 126 N. 
E. 162, 291 Ill. 314; E. E. Walsh Team- 
ing Co. v. Industrial Commission, 125 
INGE 4/391, 29.0) TT (6363 Ham- 
mond Co. v. Industrial Commission, 
123 N.E. 384, 288 Ill. 262; Swift & Co. 
v. Industrial Commission, 123 N.E. 
267, 288 Ill. 132; Rock Island Bridge 
& Iron Works v. Industrial Commis- 
sion, 122 N.E. 830, 287 Ill. 648; Joseph 
Halsted Co. v, Industrial Commission, 
122 N.E. 822, 287 Ill. 509; Bergstrom 
v. Industrial Commission, 121 N.E. 
195, 286 Ill. 29; Metal Stamping Cor- 
poration v. Industrial Commission, 
121 N.E. 258, 285 Ill. 528; Northern 
Illinois Light & Traction Co. y. In- 
dustrial Board of Illinois, 117 N.E. 
95, 279 Ill. 565; Albaugh-Dover Co, v. 
Industrial Board of Illinois, 115 N.E. 
834, 278 Ill. 179; Kerens-Donnewald 
Coal Co. v. Industrial Board of IIli- 
nois, 115 N.E. 225, 277 Ill. 35; Decatur 
Ry. & Light Co. v. Industrial Board 
of Illinois, 114 N.E. 915, 276 Ill. 472; 
Slate v. Thomasville Family Laundry, 
166 S.E. 585, 203 N.C. 597; Ripani v. 
Dittman, 146 A. 562, 297 Pa. 124; Cy- 
bulski v. Baldwin Locomotive Works, 
144 A. 768, 295 Pa. 60; Hunter v. 
American Steel & Wire Co., 141 A. 
635, 293 Pa. 103; Consona v. Coulborn 
& Co., 158 A. 300, 104 Pa.Super. 170. 


91. American Mut. Liability Ins. 
Co. v. Adams, 124 S.E. 801, 32 Ga.App. 
759; O'Neill v. Sioux City Terminal 
Ry. Co., 186 N.W. 633, 193 Iowa 41; 
Flint v. City of Eldon, 183 N.W. 344, 
191 Iowa 845; Pass’-Case, 122 N.E. 
642, 232 Mass. 515; McCarthy’s Case, 
120 N.E. 852, 231 Mass. 259; Knight’s 
Case, 120 N.E. 395, 281 Mass. 142; In 
re Uzzio, 117 N.E. 349, 228 Mass. 331; 
In re Sanderson’s Case, 113 N.E. 355, 
224 Mass. 558. 


Conclusiveness of finding by trial 


623, 105 Pa.Super. | 
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the verdict of a jury,®? in an action at law. How- 


court in civil action on appellate 
court see Appeal and Error § 2853. 


$2. Ga.—Peyton v. Fidelity & Cas- 
ualty Co. of New York, (App.) 171 S. 
E. 392; Washington v. U. S. Fidelity 
& Guaranty Co., 147 S.E. 533, 39 Ga. 
App. 481; U. S. Fidelity & Guaranty 
Co. v. Christian, 133 SE. 639; 85 Gas 
App. 826; Jackson v. Lumberman’s 
Mut. Casualty Co., 125 S.E. 515, 33 
Ga.App. 85; American Mut. Liability 
Ins. Co. v. Adams, 124 S.E. 801, 32 
Ga.App. 759; London Guarantee & 
Accident Co. v. Shockley, 122 S.E. 99, 
31 Ga.App. 762. 


Iowa.—Susich v. Norwood White 
Coal Co., 224 N.W. 86, 207 Iowa 1129; 
Smith v. Marshall Ice Co., 217 .N.W. 
264, 204 Iowa 1348; Kent v. Kent, 208 
N.W. 709, 202 Iowa 1044; O’Neill v. 
Sioux City Terminal Ry. Co., 186 N. 
W. 633, 193 Iowa 41; Flint v. City of 
Eldon, 183 N.W. 344, 191 Iowa 845. 


Mass.—Pass’ Case, 122:N.E. 642, 232 
Mass. 515; McCarthy’s Case, 120 N.E. 
852, 231 Mass. 259; Knight’s Case, 120 
N.E. 395, 231 Mass. 142; In re Uzzio, 


117 N.E. 349, 228 Mass. 331; In re 
Sanderson’s Case, 113 N.E. 355, 224 
Mass. 558. 


Mo.—State ex rel. Probst v. Haid, 62 
S.W.(2d) 869 [quashing cert (App.) 52 
S.W.(2d) 501]; Darghe v. Blackburn 
Const. Co., (App.) 53 S.W.(2d) 1088; 
Thurman v. Fleming-Young Coal Co., 
(App.) 49 S.W.(2d) 288; Adams v. 
Lilbourn Grain Co., 48 S.W.(2d) 147, 
226 Mo-App. 1030; Cunningham vy. 
Management & Engineering Corpora- 
tion, 45 S.W.(2d) 899, 226 Mo.App. 
215; Simmons vy. Mississippi River 
Fuel Corporation, (App.) 43 S.W.(2d) 
868; Travelers’ Ins. Co. v. Davis, 
(App.) 42 S.W.(2d) 945; Morris v. 
Dexter Mfg. Co., 40 S.W.(2d) 750, 225 
Mo.App. 449; McComosh vy. Shapleigh 
Hardware Co., (App.) 40 S.W.(2d) 
728; Waring v. Metropolitan Life Ins. 
Co., 39 S.W.(2d) 418, 225 Mo.App. 600; 
Rue v. Eagle Picher Lead Co., 38 S.W. 
(2d) 487, 225 Mo.App. 408. 


Pa,—Krischunas v. Philadelphia « 
Reading Coal & Iron Co., 145 A. 905, 
296 Pa. 216; Hunter vy. American 
Steel & Wire Co., 141 A. 635, 293 Pa. 
103; Sgattone v. Mulholland & Got- 
wals, 138 A. 855, 290 Pa. 341, 58 A.L. 
R. 1463; Kucinie v. United Engineer- 
ing & Foundry Co., 168 A, 344, 110 
Pa.Super. 261; Clark v. Renshaw, 163 
A. 45, 106 Pa.Super. 483; Dunbar v. 
B. A. Jacobson, Inc., 161 A. 431, 106 
Pa.Super. 95. 


[a] Other statement.—The find- 
ing of facts and award of the com- 
mission have the force and effect of 
a verdict of a jury. De May v. Lib- 
erty Foundry Co., 37 S.W.(2d) 640, 
827 Mo. 495; Duckworth v. City of 
Macon, (Mo.App.) 63 S.W.(2d) 206; 
Seebers v. O’Dell, (Mo.App.) 60 S.W. 
(2d) 678; King v. Mark Twain Hotel, 
(Mo.App.) 60 S.W.(2d) 675; Moran 
v. Edward Peterson Const. Co., (Mo. 
App.) 56 S.W.(2d) 809; Tassi v. A. C. 
L. Haase & Sons Fish Co., (Mo.App.) 
56 S.W.(2d) 797; Kasper v. Liberty 
Foundry Co., (Mo.App.) 54 S.W.(2d) 
1002; Buesing v. Moon Motor Car 
Co., (Mo.App.) 54 S.W.(2d) 734; Gess- 
ler v. Liggett & Myers Tobacco Co., 
(Mo.App.) 54 S.W.(2d) 806; Meyer v. 
Adams, (Mo.App.) 50 S.W.(2d) 744; 
Caldwell v. J. A. Kreis & Sons, (Mo. 
App.) 50 S.W.(2d) 725; Schaefer v. 


Lowell-Krekeler Grocery Co., (Mo. 
App.) 49 S.W.(2d) 209; Beck v. Kan- 
sas City Public Service Co., (App.) 


48 S.W.(2d) 213 [transf (Mo.) 37 S. 
W.(2d) 589]; Lekomitros v. R. G 
Can Co., (Mo.App.) 46 S.W.(2d) 963; 
Schulte v. Grand Union Tea & Coffee 


Co., (Mo.App.) 48 S.W.(2d) 832; Bise 
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of the evidence,®* or where the evidence is illegal,°® 
or the facts are practically conceded,®* or admit- 
ted,°? or undisputed,°* or are not conflict- 


ever, the rule is otherwise where there is no evidence 
to support the findings or verdict,°* or where the 
findings or verdict are manifestly against the weight 


vy. Tarlton, (Mo.App.) 385 S.W.(2d) 
998; Cobb v. Standard Accident Ins. 
Co., (Mo.App.) 31 S.W.(2d) 573. 


Conclusiveness of verdict of jury 
in civil action on appellate court see 
Appeal and Error § 2834. 


93. Colo.—Public Service Co. of 
Colorado vy. Industrial Commission of 
Colorado, 3 P.(2d) 799, 89 Colo. 440; 
Hoshiko v. Industrial Commission of 
‘Colorado, 266 P. 1114, 83 Colo. 556; 
Armour & Co. v. Industrial Commis- 
He of Colorado, 243 P. 546, 78 Colo. 


Tll.—American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
E. 495, 353 Ill. 324; Inland Rubber 
Co. v. Industrial Commission, 140 N. 
EB. 26, 309 Ill. 43; Spiegel’s House Fur- 
nishing Co. v. Industrial Commis- 
sion, 123 N.E. 606, 288 Ill. 422, 6 A.L. 
R. 540; Thede Bros. v. Industrial 
Commission, 121 N.E. 172, 285 Ill. 483. 


Iowa.—Kyle vy. Greene High School, 
226. N.W. 71, 208 Iowa 1037; Johns- 
ton v. Chicago & N. W. Ry. Co., 225 
N.W. 357, 208 Iowa 202; Swim v. Cen- 
tral Iowa Fuel Co., 215 N.W. 6038, 204 
Iowa 546; Kent v. Kent, 208 N.W. 
709, 202 Iowa 1044. 


Mass.—Mallory’s Case, 120 N.E. 591, 
231 Mass. 225. 


Mo.—Barlow v. Shawnee Inv. Co., 
(App.) 48 S.W.(2d) 35. 


N.Y.—Beach v. Velzy, 143 N.E. 805, 
238 N.Y. 100; Heitz v. Ruppert, 112 
iit 750, 218 N.Y. 149, L.R.A.1917A 

4, 


N.C.—Slate v. Thomasville Family 
Laundry, 166 S.E. 585, 203 N.C. 597. 


Pa.—Shuler v. Midvalley Coal Co., 
146 A. 146, 296 Pa. 503; Seitzinger v. 
Ft. Pitt Brewing Co., 144 A. 79, 294 
Pa. 253; Potter v. E. H. & B. Claar, 
137 A. 662, 289 Pa. 418; Vorbnoff v. 
Mesta Mach. Co., 132 A. 256, 286 Pa. 
199; Gausman vy. R. T. Pearson Co., 
ie tAL) 2475) 284 .Pa e343 Pluckers v. 
eeicete Steel Co., 106 A. 192, 263 Pa. 
113. 


[a] Other statements.—(1) Find- 
ing and award may be set aside when 
without any substantial evidence in 
support. Peabody Coal Co. v. Indus- 
trial Commission, 181 N.E. 622, 349 
Tll. 160; W. M. Allen Son & Co. v. 
Industrial Commission, 181 N.E. 625, 
349 Ill. 71; Nelson v. Industrial Com- 
mission, 178 N.E. 346, 346 Ill. 82; 
Jolly v. Industrial Commission, 173 
N.E. 131, 341 Ill. 46; Standard Oil 
Co. v. Industrial Commission, 171 N. 
B. 165, 339 Ill. 252; Berry v. Indus- 
trial Commission, 167 N.E. 26, 335 Ill. 
374: Panther Creek Mines v. Indus- 
trial Commission, 165 N.E. 157, 333 
Ill. 505; City of Rochelle v. Industrial 
Commission, 163 N.E. 789, 332 Ill. 
386; Mitchell v. Consolidated Coal 
Co., 192 N.W. 145, 195 Iowa 415. (2) 
A finding of fact which is quite un- 
supported by evidence may be re- 
versed. Amodio’s Case, 123 N.E. 335, 
233 Mass. 104. 


94. American Smelting & Refining 
Co. v. Industrial Commission, 187 N. 
Bf, 495, 353 Ill. 324; Young v. Indus- 
trial Commission, 185 N.H. 189, 352 
Ill. 140; Old Ben Coal Corporation v. 
{Industrial Commission, 184 N.E. 879, 
351 Ill. 572; Ritler v. Industrial Com- 
mission, 184 N.E. 654, 351 Ill. 338; 
Swift & Co. v. Industrial Commission, 
183 N.E. 476, 350 Ill. 413; Cruzan v. 
Industrial Commission, 183 N.E. 354, 


350 Ill. 407; Copas v. Industrial Com- 
mission, 182 N.E. 377, 349 Ill. 262; 
Peabody Coal Co. v. Industrial Com- 
mission, 181 N.E. 622, 349 Ill. 160; 
Western Electric Co. v. Industrial 
Commission, 181 N.E. 638, 349 Tl]. 139: 
W. M. Allen Son & Co. v. Industrial 
Commission, 181 N.E. 625, 349 Ill. 71; 
Dornblaser vy. Industrial Commis- 
sion, 18] N.E. 673, 349 Ill. 61; Atlas 
Linen Supply Co. v. Industrial Com- 


mission, 180 N.E. 570, 348 Ill. 69; M.. 


P. Gustafson Co. v. Industrial Com- 
mission, 180 N.E. 567, 348 I). -11; 
Panther Creek Mines v. Industrial 
Commission, 179 N.E. 857, 347 Ill. 348; 
Clausen v. Industrial Commission, 179 
N.E. 90, 346 Ill. 474; Eagle Picher 
Lead Co. v. Industrial Commission, 
179 N.E. 88, 346 Ill. 471; Peters Ma- 
chinery Co. v. Industrial Commission, 
179 N.E. 112, 346 Ill. 403; Nelson v. 
Industrial Commission, 178 N.E. 346, 
346 Ill. 82; Litchfield & M. Ry. Co. 
v. Industrial Commission, 178 N.E. 69, 
345 Ill. 260; Chicago, Wilmington & 
Franklin Coal Co, v.. Industrial Com- 
mission, 177°N.ES 731, 345 Ill. 78; 
Sanitary Dist. of Chicago v. Indus- 
trial Commission, 175 N.E. 372, 343 
Ill. 236; Savin v. Industrial Commis- 
sion, 173 N.E. 802, 342 Ill. 41; Cuneo 
Press Co. v. Industrial Commission, 
173 N.E. 470, 341 Ill. 569; Chicago & 
N. W. Ry. Co. v. Industrial Commis- 
sion, 173 N.E. 161, 341 Il. 131; Lan- 
don v. Industrial Commission, 173 N. 
FE. 48, 341 Ill. 51; Green v. Industrial 
Commission, 169 N.E. 202, 337 Ill. 
514: Ralph H. Simpson Co. yv. Indus- 
trial Commission, 169 N.B. 225, 337 
Tll. 454; Hahn v. Industrial Commis- 
sion, 168 N.E. 652, 337 IlJ. 59; Allen- 
Garcia’ Co. v. Industrial Commission, 
166 N.EB. 78, 334 Ill. 390; Railroad 
Water: & Coal Handling Co. v. In- 
dustrial Commission, 165 N.B. 225, 
$34 Ill. 52; American Steel Foundries 
v. Industrial Commission, 159 N.E. 
197, 327 Ill. 615; Cook County v. In- 
dustrial Commission, 158 N.E. 405, 
327 Ill. 79; Selz-Schwab & Co. v. In- 
dustrial Commission, 156 N.E. 763, 326 
Ill. 120; New Marissa Coal Co. v. In- 
dustrial Commission, 157 N.B. 32, 326 
Ill. 116; Joyce-Watkins Co. v. Indus- 
trial Commission, 156 N.E. 346, 325 
Ill. 378; Donk Bros. Coal & Coke Co. 
v. Industrial Commission, 156 N.E. 
344, 325 Ill. 198; Ayer & Lord Tie Co. 
v. Industrial Commission, 155 N.E. 
292, 324 Tll. 504; John Rissman & Son 
v. Industrial Commission, 154 N.E. 
203, 323 Tll. 549; West Side Coal & 
Mining Co. v. Industrial Commission, 
151 N.E. 593, 321 Ill. 61; Union Col- 
liery Co. v. Industrial Commission, 
148 N.E. 262, 317 Ill. 428; Goodman 
Mfg. Co. v. Industrial, Commission, 
147 N.B. 394, 316 Ill. 394; Mehay v. 
Industrial Commission, 146 N.E. 494, 
316 Ill. 97; Peabody Coal Co. v. In- 
dustrial Commission, 143 N.E. 90, 311 
Tll. 338; Great Lakes Supply Co. v. 
Industrial Commission, 140 N.E. 2, 
309 Ill. 68; John M. Smyth Co. v. 
Industrial Commission, 137 N.E. 519, 
306 Ill. 171; Imperial Brass Mfg. Co. 
v. Industrial Commission, 137 N.E. 
411) 806°T 11) 26" AV ERR?) £61)" Mar- 
shall Field & Co. v. Industrial Com- 
mission, 137)N.E.) 121, 305 Dll 134. 
Chicago, Wilmington & Franklin Coal 
Co. v. Industrial Commission, 135 N. 
BE. 784, 303 Ill. 540; Keller v. Indus- 
trial Commission, 135 N.E. 98, 302 Ill. 


610; Reid v. Reid, (Iowa) 249 N.W. 
387. 
[a] Rule applied.—A finding of 


For later cases, developments and changes in the law see Annotations, 


temporary total disability to a solici- 
tor injured on a street car is mani- 
festly against evidence, so that the 
court was warranted in setting it 
aside. Dornblaser v. Industrial Com- 
mission, 181 N.E. 673, 349 Ill. 61. 


[b] Record of evidence must be 
considered to determine whether the 
industrial commission’s conclusions 
of fact are manifestly against the 
weight of evidence. Selz-Schwab & 
Co. v. Industrial Commission, 156 N. 
BE, 763, 326 Ill. 120. 


[c] Finding stpported by mere 
speculation is rexiewable. Jones v. 
Eppley Hotels Co., 227 N.W. 153, 208 
Iowa 1281. a) 


95. Georgia Power & Light Co. v. 
Patterson, 166 S.E. 255, 46 Ga.App. 


[a] Admission of hearsay does not 
justify setting aside finding. Armour 

Co. v. Industrial Commission of 
Colorado, 243 P. 546, 78 Colo. 569; 
Davis v. Menefee, 131 S.B. 527, 34 
Ga.App. 813. 


[b] Fraud justifies the setting 
aside of a finding or verdict. Old Ben 
Coal Corporation vy. Industrial Com- 
mission, 134 N.E. 16, 302 Ill. 109; 
Stubbs v. Industrial Commission, 124 
N.E. 527, 289 Ill. 525. 


[c] Where finding is in excess of 
jurisdiction (1) it may be set aside. 
Kokotovich v. Industrial Commission 
of Colorado, 195 P. 646, 69 Colo. 572; 
Paul v. Industrial Commission, 123 N. 
ELS5 40 62882 TE 532.791(2). Butiaf ache 
evidence supports “the industrial 
commissioner’s finding of fact, he 
does not act without, or in excess of, 
his powers. Flint v. City of Eldon, 
183'N.W. 344, 191 Iowa 845. (3) An 
affirmative finding by the commis- 
sioner as to the existence of the re- 
lation of employer and employee, and 
as to whether the injuries arose out 
of and in the course of the employ- 
ment, erroneous only because against 
the greater weight or preponderance 
of the evidence, will not be set aside 
in certiorari proceedings as being in 
excess of jurisdiction. American 
Bridge Co. v. Funk, 173 N.W. 119, 187 
Iowa 397. 


96. Lekomitros v. R. C. Can Co., 
(Mo.App.) 46 S.W.(2d) 963. 


97. Baldwin v. Sullivan, 204 N.W. 
420, 208 N.W. 218, 201 Iowa 955; Le- 
komitros v. R. C. Can Co., (Mo.App.) 
46 S.W.(2d) 963. 


98. Petersen v. Corno Mills Co., 
(Iowa) 249 N.W. 408; Johnston _v. 
Chicago & N. W. Ry. Co., 225 N.W. 
357, 208 Iowa 202; Guthrie v. Iowa 
Gas & Electric Co., 204 N.W. 225, 200 
Iowa 150; Lang v. Jordan Stone Co., 
(S.D.) 249 N.W. 314. 


fa] Rule applied.—(1) Where the 
facts are undisputed in a compensa- 
tion case, the court may determine 
whether the evidence supports the 
order or decision made. Daugherty 
v. Scandia Coal Co., 219 N.W. 65, 206 
Iowa 120. (2) So, where the facts 
were undisputed, the court could de- 
termine whether the injury arose out 
of and in the course of employment, 
regardless of the commissioner’s con- 
elusion. Kyle v. Greene High School, 
226 N.W. 71, 208 Iowa 1037; Houle- 
han v. Pullman Co., 124 A. 640, 280 
Pa. 402. (38) Where the facts are un- 
disputed, the question whether the 
deceased employee was engaged in 


same title and section number, 
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ing,®® or the commission has applied the law to such 
facts erroneously, or the occasion is extraordinary,’ 
or where the same action in setting aside the verdict 
of a jury would be approved,’ although there is au- 
thority that findings of fact will be strictly followed, 
where there is no dispute in the evidence or the fair 
and proper inferences to be drawn therefrom.* Con- 


clusions of law may be reviewed.® 


[§ 1332] (b) Review of Award in Original Pro- 


ceeding.© Whether further review 


interstate commerce at the time of 
injuries is one for the reviewing 
court, regardless of the commission's 
finding. Morrison vy. Terminal R. R. 
Ass’n, (Mo.App.) 57 S.W.(2d) 775. 
(4) When the facts in a compensa- 
tion case are undisputed, the court on 
review has the duty to determine the 
legal effect of the facts in evidence. 
Gillmore v. Ring Const. Co., (Mo. 
App.) 61 S.W.(2d) 764. 


{b] Court may add undisputed 
facts to the industrial commission’s 
findings in reviewing an award. In- 
dustrial Commission of Colorado v. 
Cornelius, 253 P. 828, 81 Colo, 111. 


99. Tunnicliff v. Bettendorf, 214 
N.W. 516, 204 Iowa 168; Norton vy. 
rd Coal Co., 180 N.W. 905, 192 Iowa 


lL. Lekomitros v. R. C. Can Co., 
(Mo.App.) 46 S.W.(2d) 963; Snuler 
v. Midvalley Coal Co., 146 A. 146, 296 
Pa. 503; Thomas v. State Workmen’s 
Ins. Fund, 124 A. 499, 280 ‘Pa. 331; 
Fornatti v. Tower Hill Connellsville 
Coke Co., 77 Pa.Super. 122; Edge v. 
City of Pierre, (S.D.) 239 N.W. 191. 


[a] While second award to an in- 
jured and disfigured employee under 
the workmen’s compensation act was 
for the same amount as the former 
award, the fact of itself did not es- 
tablish that the second award was 
not the result of consideration of the 
evidence by the industrial commis- 
sion, in the absence of proof that the 
evidence was not considered. Stubbs 
v. Industrial Commission, 124 N.E. 
527, 289 Ill. 525. 


2. Industrial Commission of Colo- 
rado v. Ahel, 249 P. 866, 80 Colo. 128. 


3. Adams v. Lilbourn Grain Co., 
48 S.W.(2d) 147, 226 Mo.App. 1030. 


[a] Rule applied.—If the commis- 
sion’s finding is incomprehensible on 
any theory consistent with proper re- 
gard for its duty, the circuit court 
must set the finding aside. Adams v. 
Lilbourn Grain Co., 48 S.W.(2d) 147, 
226 Mo.App. 1030. 


4. Wallace v. Rex Fuel Co., (Iowa) 
250 N.W. 589. 


5. David Bradley Mfg. Works v. 
Industrial Board of Illinois, 119 N.E. 
615, 283 Ill. 468; Eugene Dietzen Co. 
v. Industrial Board of Illinois, 116 N. 
E. 684, 279 Ill. 11, Ann.Cas.1918B 764; 
Marley v. Orval P. Johnson & Co., 244 
N.W. 838, 215 Iowa 161, 85 A.L.R. 969; 
Mallinger v. Webster City Oil Co., 
234 N.W. 254, 211 Iowa 847; Johnson 
v. City of Albia, 212 N.W. 419, 203 
Iowa 1171; Reid v. Automatic Elec- 
tric Washer Co., 179 N.W. 323, 189 
Iowa 964; Glatzl v. Stumpp, 114 N.E. 
LO5S> 3220 N.Y. WA. 


[a] Rule applied to questions con- 
cerning: (1) Whether claimant is a 
farm laborer (Shafer v. Parke, Davis 
& Co., 159 N.W. 304, 192 Mich. 577); 
(2) whether deceased was an em- 
ployee (Industrial Commission of 
Colorado v. Bonfils, 241 P. 735, 78 
Colo. 306); (3) whether injury arose 
out of and in the course of employ- 


; 
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ation of a court, reviewing an award in an original 
proceeding for compensation before a board or com- 
mission, or single member of the board or single 
commissioner acting other than as arbitrator or ref- 
eree, is by writ of error,’ writ of certiorari,* appeal,° 
or suit to suspend or set aside the order,’® questions 
of fact are determinable by such board or commis- 


sioner, or such single member of the board or single 


commissioner,!! 
of the determin- 


ment (Eugene Dietzen Co. v. Indus- 
trial Board of Illinois, 116 N.E. 684, 
279 Tll. 11, Ann.Cas.1918B 764; Moran 
v. Edward Peterson Const. Co., (Mo. 
App.) 56 S.W.(2d) 809; Sawtell v. 
Stern Bros. & Co., 44 S.W.(2d) 264, 
226 Mo.App. 485; Ross v. Independ- 
ent School Dist. No. 1 of Madison, 207 
N.W. 446, 49 S.D. 491). 


{b] Province of commission to 
resolve disputed points is not invad- 
ed. Seifert v. Heil Packing Co., (Mo. 
App.) 52 S.W.(2d) 579. 


6. Particular questions of law or 
fact, and mixed questions of law and 
fact see supra §§ 984-1029. 


7. Industrial Commission of Colo- 
rado v. Co-operative Oil Co., (Colo.) 
24 P.(2d) 753; Index Mines Corpora- 
tion v. Industrial Commission of Colo- 
rado, 259 P. 1036, 82 Colo. 272. 


& Weiler v. Peerless White Lime 
Co., (Mo.App.) 64 S.W.(2d) 125; Jack- 
son v. General Metals Refining Co., 
(Mo.App.) 43 S.W.(2d) 655; Smith v. 
Levis-Zukoski Mercantile Co., 14 S. 
W.(2d) 470, 223 Mo.App. 743. 


9. Liberty Mut. Ins. Co. v. Hoage, 
62 App.D.C. 189, 65 F.(2d) 822; Fi- 
delity & Casualty Co. of New York 
v. Burris, 61 App.D.C. 228, 59 F.(2d) 
1042; Indemnity Ins. Co. of North 
America v. Hoage, 61 App.D.C. 173, 58 
F.(2d) 1074 [cert gr 53 S.Ct. 122, 287 
U.S. 592, 77 L.Ed. 516 (rev on other 
grounds 53 S.Ct. 380, 288 U.S. 162, 77 
L.Ed. 676)]; Taylor v. City Ice & Fuel 
Co., (Mo.App.) 56 S.W.(2d) 812; Goe- 
bel v. Missouri Candy Co., (Mo.App.) 
50 S.W.(2d) 741; Otterstedt v. Le- 
high, ete. R. Co., 137 N.E. 26, 234 
NiY.2 (208° In- re: Heitz, -11:2) NB. 750} 
218 N.Y. 148, L.R.A.1917A 344 [rearg 
den 113 N.E. 1057, 218 N.Y. 702). 


10. Voehl v. Indemnity Ins. Co. of 
North America, 53 S.Ct. 380, 288 U.S. 
162, 77 L.Ed. 676 [rev 61 App.D.C. 173, 
58 F.(2d) 1074 (cert gr 53 S.Ct. 122, 
287 U.S. 592, 77 L.Ed. 516)]; Harris 
v. Hoage, 62 App.D.C. 275, 66 F.(2d) 
801; Hoage v. Employers’ Liability 
Assur. Corporation, 62 App.D.C. 77, 64 
F.(2d) 715; New Amsterdam Casual- 
ty Co. v. Hoage, 61 App.D.C. 306, 62 
(2d) 468 [cert den 53 S.Ct. 400, 288 
U.S. 608, 77 L.Ed. 982]; Indemnity 
Ins. Co. of North America v. Hoage, 
61 App.D.C. 173, 58 F.(2d) 1074 [cert 
£9531 S.Ct. 122,287 U.S) 592). 7% bd. 
516 (rev on other grounds 53 S.Ct. 
380, 288 U.S. 162, 77 L.Ed. 676)]; 
Lumbermen’s Mut. Casualty Co. v. 
Hoage, 61 App.D.C. 171, 58 F.(2d) 
1072; Powell v. Hoage, 61 App.D.C. 
99, 57 F.(2d) 766; Hoage v. Murch 
Bros. Const. Co., 60 App.D.C. 218, 50 
F.(2d) 983. 


11. Stearns Coal & Lumber Co. v. 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
Isaacson y. Central Coal & Coke Co., 
(Mo.App.) 56 S.W.(2d) 831. 


{a] Rule applied.—(1) The weight 
of evidence of the first report of an 
employee’s accident was for the com- 
mission. New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
86 Colo. 580. (2) The number of em- 


so that on the further review the 


court reviews only questions of law,!? in some juris- 
dictions by reason of statute,1? and not questions of 


ployees in the employ of the employer 
is a question for the commission. In- 
dustrial Commission of State of Col- 
orado v. Shadowen, 187 P. 926, 68 
Colo. 69, 13 A.L.R. 952. 


12. Clover Fork Coal Co. v. Wash- 
ington, 57 S.W.(2d) 994, 247 Ky. 848; 
Hardy Burlingham Mining Co. v. 
Hurt, 388 S.W.(2d) 460, 238 Ky. 589; 
Fordson Coal Co. v. Bledsoe, 33 S.W. 
(2d) 302, 236 Ky. 409; Lockhart’s 
Guardian v. Bailey Pond Creek Coal 
Co., 30 S.W.(2d) 955, 235 Ky. 278; Bu- 
chanan Mining Co. v. Henson, 15 S. 
W.(2d) 291, 228 Ky. 367. 


[a] Rule appliel.—(1) Whether 
there is evidence in support of the 
findings of fact is to be determined 
by the reviewing court (Kokotovich 
v. Industrial Commission of Colorado, 
195 P. 646, 69 Colo. 572; Liberty Mut. 
Ins. Co. v. Hoage, 62 App.D.C. 189, 65 
F.(2d) 822; Billiter & Wiley v. Hat- 
field, 40 S.W.(2d) 326, 239 Ky. 816; 
Cornett v. Fordson Coal Co., 32 S.W. 
(2d) 984, 236 Ky. 209; Price v. Louis- 
ville Hydroelectric Co., 20 S.W.(2d) 
448, 230 Ky. 562; Harvey Coal Cor- 
poration v. Pappas, 18 S.W.(2d) 958, 
230 Ky. 108, 73 A.L.R. 4733. Huff, v. 
Kentucky Harlan Coal Co., 7 S.W.(2d) 
227, 224 Ky. 803: Wallins Creek Col- 
lieries Co. v. Hicks, 287 S.W. 713. 
216 Ky. 262; McCune v. Wm. B. Pell 
&. Broz). 232°sSow. 435) 19/2). Kiysneg oe 
Schemmel v. T. B. Gatch & Sons Con- 
tracting & Building Co., 166 A. 39, 164 
Md. 671; Carroll v. Knickerbocker Ice 
Co; 1185) NE. 2 /50%,5 L208 Nees cio 
Shaw’s Dependents v. Fred C. Harms 
Piano Co., 184 N.W. 204, 44 S.D. 346), 
(2) and, likewise, whether the order 
was in accordance with the law (Fi- 
delity & Casualty Co. of New York 
v. Burris, 61 App.D.C. 228, 59 F.(2da) 
1042; Indemnity Ins: Co. of North 
America v. Hoage, 61 App.D.C. 173, 
58) F.(2d) 1074 {cert gr 53°S.Ct, 122; 
287 U.S. 592, 77 L.Ed. 516 (rev on 
other grounds 53 S.Ct. 380, 288 U.S. 
162, 77 L.Ed. 676)]). (3) Competency 
of evidence may be considered only in 
determining whether there is reason- 
able and substantial competent evi- 
dence to support findings. Leach yv. 
J. I. Case Threshing Mach. Co., 219 
N.W. 884, 53 S.D. 138. 


{b] Evidence considered.—Where 
there is a complete absence of stated 
facts to support the conclusion of the 
deputy commissioner or to enable the 
court to determine whether the deci- 
sion is in accordance with Jaw. the 
court must have recourse to evidence 
taken before the deputy commission- 
er. Liberty Mut. Ins. Co! v. Hoage, 
62 App.D.C. 189, 65 F.(2d) 822. 


General rule as to appeals in civil 
actions see Appeal and Error § 2565. 


13. See statutory provisions; and 
cases infra this note. 


[a] In Missouri (1) it is provided 
by statute that the reviewing court 
shall review only questions of law. 
Bender v. Midwest Pipe & Supply Co., 
(App.) 57 S.W.(2d) 707. (2) The 

Lhe erorietes court determines whether 
there is sufficient competent evidence 
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fact,14 and the reviewing court has no authority to 
make its own findings of fact,’® the findings of fact 


to justify the findings (Kenser v. 
Ely & Walker Dry Goods Co., 48 S.W. 
(2d) 167, 226 Mo.App. 1016; Jackson 
v. General Metals Refining Co., (App.) 
43 S.W.(2d) 865; Brewer v. Ash Grove 
Lime & Portland Cement Co., 25 S. 
W.(2d) 1086, 223 Mo.App. 983) (3) 
and whether facts found support the 
award (Jackson v. General Metals Re- 
fining Co., supra; Cotter v. Valentine 
Coal Co., 14 S.W.(2d) 660, 222 Mo. 
App. 1138 [cert quashed 28 S.W.(2d) 
1028, 325 Mo. 277]), (4) and the court 
is limited to the question of legal 
sufficiency of evidence to support the 
commission’s findings and award 
(Hassell v. C. J. Reineke Lumber Co., 
(App.) 54 S.W.(2d) 758; Smith v. 
Levis-Zukoski Mercantile Co., 14 S. 
W.(2d) 470, 472, 223 Mo.App. 743 
[cit C.J.]). (5) Whether the injury 
arose out of and in the course of the 
employment will be determined by 
the court. Metting v. Lehr Const. Co., 
32 S.W.(2d) 121, 225 Mo.App. 1152. 


{b] Im New York (1) since the ju- 
risdiction of the court of appeals in 
civil actions is limited to questions 
of law (Dale v. Saunders, 112 N.E. 
571, 218 N.Y. 59, Ann.Cas.1918B 793), 
(2) and under Workmen’s Compensa- 
tion L. § 20, an appeal to such court 
is to be in the same manner and sub- 
ject to the same limitations as in civil 
actions (Dale v. Saunders, supra), (3) 
the jurisdiction in appeals from a 
decision of the appellate division re- 
viewing an award of the commission 
in a compensation case is limited to 
questions of law. (Plass_ v. Central 
New England R. Co., 123 N.E. 852, 226 
N.Y. 449; Dale v. Saunders, supra). 
(4) Jurisdiction of court of appeals 
in civil actions as limited to questions 
of law see Courts § 531. (5) On ap- 
peal by permission from a unanimoug 
affirmance by the appellate division 
of an award by the industrial com- 
mission, the only question open in 
the court of appeals is whether the 
findings of the commission sustain 
the award. Saxon v. R. Co., 116 N.E. 
983). 2219N: Y201T9: 


14. State v. North Dakota Work- 
men’s Compensation Bureau, 207 N. 
W. 555, 53 N.D. 649. 


[a] Rule applied.—(1) Inferences 
whether the death happened in the 
course of the employment are not to 
be drawn by the court. Comstock v. 
Bivens, 239 P. 869, 78 Colo. 107. (2) 
Since the appellate court must con- 
sider the case just as if it was a 
case where the facts had been. deter- 
mined by a jury (Murphy v. St. Louis 
County Water Co., (Mo.App.) 54 S.W. 
(2d) 69; Brewer v. Ash Grove Lime & 
Portland Cement Co., 25 S.W.(2d) 
1086, 223 Mo.App. 983), (3) the re- 
viewing court cannot consider the 
credibility of witnesses (Kiser v. J. 
W. O’Connell Painting Co., (Mo.App.) 
60 S.W.(2d) 636; Bender v. Midwest 
Pipe & Supply Co., (Mo.App.) 57 S. 
W.(2d) 707; Murphy v. St. Louis 
County Water Co., supra; Brewer v. 
Ash Grove Lime & Portland Cement 
Co., supra) (4) and weight of testi- 
mony (Weiler v. Peerless White Lime 
Co., (Mo.Anp.) 64 S.W.(2d) 125; Kis- 
er v. J. W. O’Connell Painting Co., 
supra; Bender v. Midwest Pipe & 
Supply Co., supra; Hassell v. C. J. 
Reineke Lumber Co., (Mo.App.) 54 S. 
W.(2d) 758; Murphy v. St. Louis 
County Water Co., supra; Brewer v. 
Ash Grove Lime & Portland Cement 
Co., supra), (5) particularly when 
conflicting (Kiser v. J. W. O’Connell 
Painting Co., supra) (6) and where 
the appellate function is conferred 
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by statute to questions of law (Jack- 
son vy. Adtna Bricklaying & Construc- 
tion Co., (Mo.App.) 59 S.W.(2d) 705). 


[b] In New York, where the re- 
view is the statutory review of 2 
nonunanimous decision of the appel- 
late division of the supreme court, 
and there is some evidence, or at least 
reasonable inferences to be drawn 
therefrom, to sustain the decision of 
the board, the court of appeals can- 
not pass on the weight of evidence. 
Plass v. Central New England R. Co., 
123 N.E. 852, 226 N.Y. 449. 


15. Teague v. Laclede-Christy Clay 
Products Co., (Mo.) 52 S.W.(2d) 880; 
Kiser v. J. W. O’Connell Painting Co., 
(Mo.App.) 60 S.W.(2d) 636; .Jones v. 
Century Coal Co., (Mo.App.) 46 S.W. 
(2d) 196. 


16. New Jersey Fidelity & Plate 
Glass Ins. Co. v. Patterson, 284 P. 334, 
86 Colo. 580; Hoage v. Employers’ Li- 
ability Assur. Corporation, 62 App.D. 
C. 77, 64 F.(2d) 715; New Amsterdam 
Casualty Co. v. Hoage, 61 App.D.C. 
306, 62 F.(2d) 468 [cert den 53 S.Ct. 
400, 288 U.S. 608, 77 L.Ed. 982]; Pow- 
APE Hoage, 61 App.D.C. 99, 57 F.(2d) 
° a EAN AS 


Ky.—Utilities Coal Corporation v. 
Brock, 7 S.W.(2d) 1037, 225 Ky. 223; 
Jellico Coal Mining Co. v. Chatfield, 
255 S.W. 842, 200 Ky. 842. 


17. U.S.—Voehl v. Indemnity Ins. 
Co. of North America, 53 S.Ct. 380, 
288 U.S. 162, 77 L.Ed. 676 [rev 61 App. 
D.GC..173; 58 F.2d), 1074 (cent) er 753 
S.Ct. 122, 287 U.S. 592; 77 L.Ed. 516) ]. 


Colo.—London Guarantee & Acci- 
dent Co. v. Sauer, 22 P.(2d) 624, 92 
Colo. 565; Industrial Commission of 
Colorado v. Pappas, 1 P.(2d) 919, 89 
Colo. 329; New Jersey Fidelity & 
Plate Glass Ins. Co. y. Patterson, 284 
P. 334, 86 Colo. 580. 


Conn.—Mostacciuolo v. American 
Iron Works, 155 A. 636, 113 Conn. 532; 
Longobardi v. Sargent & Co., 124 A. 
13, 100 Conn. 383; Driscoll v. Jewell 
Belting Co., 114 A. 109, 96:Conn. 295. 


D.C.—New Amsterdam Casualty Co. 
v. Hoage, 61 App.D.C. 306, 62 F.(2d) 
468 [cert den 53 S.Ct. 400, 288 U.S. 608, 
77 L.Ed. 982]; Powell v. Hoage, 61 
App.D.C. 99, 57 F.(2d) 766. 


Ky.—Woodford Oil & Gas Co. v. 
Creech, 62 S.W.(2d) 10381, 250 Ky. 
307; Nolan v. Giacomini, 61 S.W. (2d) 
1055, 250 Ky. 25; Standard Elkhorn 
Coal Co. v. Reffett, 58 S.W.(2d) 619, 
248 Ky. 487; Green River Fuel Co. v. 
Fryar, 58 S.W.(2d) 232, 248 Ky. 51; 
Kenmont Coal Co. v. Summers, 50 S. 
W.(2d) 515, 244 Ky. 232; Muncy v. 
Muncy, 45 S.W.(2d) 1034, 242 Ky. 190; 
Kingston Coal Mining Co. v. Darnell, 
33 S.W.(2d) 356, 286 Ky. 496; Lock- 
hart’s Guardian v. Bailey Pond Creek 
Coal’ ‘Co.,')/30' “Si w.@d) 3) 955, 235" Ky. 
278; Harlan Gas Coal Co. v. Laws, 
28 S.W.(2d) 990, 234 Ky. 654; Creech 
Coal Co. v. Smith, 27 S.W.(2d) 686, 
234 Ky. 166; Hubbard v. Louisville 
Hydro & Electric Co., 27 S.W.(2d) 
431, 234 Ky. 72; McCombs Coal Co. v. 
Alford, 27 S.W.(2d) 430; 234 Ky. 42; 
Sunlight Coal Co. v. Floyd, 26 S.W. 
(2d) 530, 233 Ky. 702; Sandlick Coal 
Co. v. Day,, 26 S.W.(2d),521, 233 Ky. 
632; Dunn v. Eaton, 26 S.W.(2d) 513, 
233 Ky. 699; Wakenva Coal Co. v. 
Combs, 24 S.W.(2d) 275, 232 Ky. 546; 
Hosman Coal Co. v. Carr, 16 S.W.(2d) 
167, 228 Ky. 786; Looney Creek Coal 
Co. v. Scott, 4 S.W.(2d) 374, 223 Ky. 
529; R. C. Tway Coal Co. v. Fitts, 1 
S.W.(2d) 1082, 222 Ky. 644; Maryland 
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and verdict subject to review being final,t® and con- 
clusive,!7 in some jurisdictions by reason of stat- 


Casualty Co. v. Coleman, 295 S.W. 
1044, 220 Ky. 764; Harlan Wallins 
Coal Corporation v. Carr, 295 S.W. 
1017, 220 Ky. 785; Wells Elkhorn Coal 
Co. v. Vanhoose, 295 S.W. 464, 220 Ky. 
381; Harlan Fuel Co. v. Swanson, 295 
S.W. 406, 220 Ky. 449; Golden Ash 
Coal Co. v. Davis, 294 S.W. 1029, 220 
Ky. 224; King Harlan Coal Co. v. Hel- 
ton, 293 S.W. 1056, 219 Ky. 546; Cog- 
dill v. Struck Const. Co., 292 S.W. 
469, 219 Ky. 58; Red Ash Straight 
Creek v. De Rossett, 291 S.W. 394, 218 
Ky. 293; Wallins Creek Collieries Co. 
v. Cole, 290 S.W. 1049, 218 Ky. 116; 
Black Mountain Corporation v. Mur- 
phy, 290 S.W. 1036, 218 Ky. 40; Con- 
solidation Coal Co. v. Crislip, 289 S. 
W. 270, 217 Ky. 871; Consolidation 
Coal Co. v. Ratliff, 288 S.W. 1057, 
217 Ky... 103; ERkhorn Coal Ce. Vv: 
Combs, 283 S.W. 1007, 214 Ky. 635; 
Furnace Coal-Mining Co. v. Carroll, 
278 S.W. 171, 212 Ky. 1; Hazard Blue 
Grass Coal Corporation y. Clemens, 
273 S.W. 47, 209 Ky. 486; Kingston- 


| Pocahontas Coal Co. v. Maynard, 273 


S.W. 34, 209 Ky. 431; U.S. Coal & 
Coke Co. v. Gorenz, 272 S.W. 882, 209 
Ky. 370; Combs v. Hazard Blue Grass 
Coal Corporation, 268 S.W. 1070, 207 
Ky. 242; Hazard Blue Grass Coal Cor- 
poration v. Scott, 268 S.W. 548, 206 
Ky. 759; Big Elkhorn Coal Co. v. 
Burke, 267 S.W. 142, 206 Ky. 489; 
Reliance Coal & Coke Co. v. Smith, 
266 S.W. 1094, 206 Ky. 320; U.S. 
Coal & Coke Co. v. Burrell, 266 S.W. 
638, 205 Ky. 777; Employers’ Lia- 
bility Assur. Corporation v. Gardner, 
263 S.W: 7438, 204 Ky. 216; Beaver 
Dam Coal Co. v. Hocker, 259 S.W. 
1010, 202 Ky. 398; Ames Body Cor- 
poration v. Vollman, 251 S.W. 170, 
199 Ky. 358; Hagan v. Mason-Hang- 
er Const. Co., 248 SW. 896, 198 Ky. 
326; Cogar Grain, Coal & Feed Co. v. 
Workmen’s Compensation Board, 242 
S.W. 8638, 195 Ky. 477: Pope Mining 
Co. v. Brown, 240 S.W. 755, 194 Ky. 
714; Bates & Rogers Const. Co. v. 
Allen, 210 S.W. 467, 183 Ky. 815: Phil 
Hollenbach Co. v. Hollenbach, 204 §. 
W.. 152, 181 Ky. 262,18 A.L.R. 524. 


[a] Other statements.—(1) Find- 
ings of fact are binding on the re- 
viewing court. Wilder v. Russell Li- 
brary Co., 139 A. 644, 107 Conn. 56, 
56 A.L.R. 455; Harris v. Hoage, 62 
App.D.C. 275, 66 F.(2d) 801; Brough- 
ton’s Adm’r v. Congletén Lumber Co., 
31 S.W.(2d) 903, 235 Ky. 534. (2) The 
appellate court cannot eonsider evi- 
dence to the contrary. Index Mines 
Corporation y. Industrial Commission 
of Colorado, 259 P. 1036, 82 Colo. 272. 
(3) The court cannot disturb a find- 
ing. Royal Indemnity Co. v. Indus- 
bate Commission, 293 P. 342, 88 Colo. 


[b] Rule applied to particular 
findings: (1) That deceased was an 
employee (Index Mines Corporation 
v. Industrial Commission of Colorado, 
259’ P.. 1036, 82) Colo. 272)* (2) em= 
ployer’s relationship to his various 
enterprises (New Jersey Fidelity & 
Plate Glass Ins. Co. v. Patterson, 284 
P. 334, 86 Colo. 580), (3) such as the 
relationship of an oil station attend- 
ant, injured by the explosion of a 
pneumatic pump brought onto the 
premises by a third party (New Jer- 
sey Fidelity & Plate Glass Ins. Co. v. 
Patterson, 284 P. 334, 86 Colo. 580); 
(4) whether the accident arose out of 
the employment (New Amsterdam 
Casualty Co. v. Hoage, 61 App.D.C. 
306, 62 F.(2d) 468 [cert den 53 S.Ct. 
400, 288 U.S. 608, 77 L.Ed. 982]; (5) 
that deceased’s mother and stepfather 


For later cases, developments and changes in the law see Annotations, same title and section number. 


S.W.(2d) 628; 


:Bldg. Materials Co., 
(2d) 863; 


.that accident. arose out of and 
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utes,'® and not reviewable,?® 


were partially dependent upon him for 
‘support at the time of the injury 
(Harris v. Hoage, 62 App.D.C. 275, 66 
F.(2d) 801); (6) that erysipelas de- 
veloped -from frostbite (Larke  v. 
John Hancock Mut. L. Ins. Co., 97 A. 
320, 90 Conn. 308, L.R.A.1916E 584); 


and (7) that there was a causal con- 


nection between a later permanent 
disability and the original accident 
(London Guarantee & Accident Co. v. 
Sauer, 22. P.(2d) 624, 92 Colo. 565). 


18. See statutory provisions; and 
eases infra this note. 


fa] In. Missouri (1) the provision 
of Rev. St. (1929) § 38339, that, on 
appeal the findings of fact by the 
commission within its powers shall be 


conclusive and _ binding, applies. 
Crutcher v. Curtiss-Robertson Air- 
Dlane Mfg. Co., 52 S.W.(2d) 1019; 


Elsas v. Montgomery Elevator Co., 
50 S.W.(2d) 130, 330 Mo. 596; Weiler 
vy. Peerless White Lime Co., (App.) 
64 oO SWisl 2d) yi25n) wKiser ” Veredu Ws 
O’Connell Painting Co,, (App.) 60 S. 
W.(2d) 636; De Moss v. Evens & 
Howard Fire Brick Co., (App.) 57 
S.W.(2d) 720; Bender v. Midwest 
Pipe & Supply Co., (App.) 57 S.W. 
(2a) 707; Taylor v. City Ice & Fuel 
Co., (App.) 56 S.W.(2d) 812; Keithley 
v. Woods Bros. Const. Co., (App.) 56 
Zimmerman v. Good- 
fellow Lumber Co., (App.) 56 S.W. 
(2d) 608; Hassell v, C. J. Reineke 
Lumber Co., (App.) 54 S.W.(2d) 758; 


Goebel v. Missouri Candy Co., (App.) 


50 S.W.(2d) 741; Sanders v. Central 
(App.) 43 S.W. 
Harbour v. Gardner, (App.) 
38 S.W.(2d) 295; De Moss v. Evens & 
Howard Fire Brick Co., 37 S.W.(2d) 
961, 225 Mo.App. 473; Bricker v. Gille 
Mfg. Co., 35 S.W.(2d) 662, 225° Mo. 
App. 989; Wheat v. EK. A. Whitney & 
Son, (App.) 34 S.W.(2d) 158; Woods 
v. American Coal & Ice Co., (App.) 
25 S.W.(2d) 144. (2) So a finding 
in 


. course of employment is binding and 


‘red, 


, 680. 


conclusive. Crutcher v. Curtiss-Rob- 


.ertson Airplane Mfg. Co., 52 S.W.(2d) 
.1019; 


Jones v. Century Coal 
(App.) 46 S.W.(2d) 196; 
Lehr Const. Co., 32 S.W.(2d) 121, 225 
Mo.App. 1152. (3) A finding on the 
point whether the employee was di- 
rected by a proper officer of the com- 
pany to make a trip of inspection, 
during which trip the injury occur- 
is conclusive. Butner v. L. W. 
Hayes Const. Co., (App.) 60 S.W.(2d) 
(4) Again, a finding that an al- 
leged employee was an independent 
contractor is conclusive. Jones v. 
Century Coal Co., (App.) 46 S.W.(2d) 
196. (5) Likewise the rule has been 


Co., 
Metting v. 


_applied to findings as to causal con- 


nection between the employment and 
the injury (Griffin v. Anderson Motor 
Service Co., (App.) 59 S.W.(2d) 805), 
(6) cause of injury (Zimmerman vy. 
Goodfellow Lumber Co., (App.) 56 
S.W.(2d) 608), (7) extent of the dis- 
ability (Wheat v. EK. A. Whitney & 
Son, (App.) 34 S.W.(2d) 158), and 
(8) that no compensation had been 
paid (Helle v. Eyermann Contracting 
Co., (App.) 44 S:W.(2d) 234), 


[b] In Nebraska (1) prior to 
Comp. St. (1929) § 48—137, making 
the review by the supreme court a 
trial de novo, it was formerly (see 
infra § 1333) (2) the rule, in view of 
Comp. St. (1922) § 3060 and previous 
enactments, providing that the judg- 
ment should be final and conclusive 
unless reversed or modified on appeal 
(Southern Surety Co. of New York vy. 
Parmely, 236 N.W. 178, 121 Neb. 146), 
(3) that the judgment of the district 
court in an action for compensation 
was final (Southern Surety Co. of New 
York v. Parmely, supra; Selders vy. 
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Cornhusker Oil Co., 196 N.W. 316, 
111 Neb. 300) (4) and was to be fol- 
lowed (City of Hastings v. Saunders, 
208 N.W. 122, 114 Neb. 475), (5) the 
rule being based on the ground that 
the trial court had the opportunity of 
observing the witnesses and_ their 
demeanor (Southern Surety Co. of 
New York vy. Parmely, supra). 


[c] In New York (1) the provision 
of Workmen’s Compensation Act 
20, that the decision of the commis- 
sion is final as to all questions of fact, 
has been applied on statutory appeal 
from a nonunanimous decision of the 
appellate division of the supreme 
court. Knocks vy. Metal Package 
Corp., 131 N.E. 741, 231 N.Y. 78; Heitz 
v. Ruppert, 112 N.E. 750, 218 N.Y. 
148, L.R.A.1917A 344. (2) So, where 
the’ appeal is a statutory appeal by 
permission from an unanimous deci- 
sion of the appellate division of the 
supreme court, findings of fact of the 
State industrial commission are con- 
clusive on the court of appeals. Hall 
v. Salvation Army, 184 N.E. 691, 261 
N.Y. 110; Lyle v. H. R. Lyle Cider 
& Vinegar Co,, 153 N.E. 67, 243 N.Y. 
257, 47 A.L.R. 840 [aff 212 N.Y.S. 860, 
215 App.Div. 736]; Hubbs v. Addison 
Electric Light, etc., Co., 130 N.E. 320, 
230 N.Y. 303. (3) This rule has been 
applied to findings that claimant, al- 
though an officer and stockholder, was 
employed as general manager, per- 
forming manual labor and receiving 
a stipulated weekly wage therefor. 
Hubbs v. Addison Electric Light, ete., 
Co., supra.. (4) Where the appeal is 
from a nonunanimous decision of the 
appellate division, findings of fact by 
the commission are binding on the 
court of appeals (Bloomfield v. No- 
vember, 119 N.E. 705, 223 N.Y. 265), 
(5) although such findings disregard 
circumstances which might well have 
aroused the suspicions of the com- 
mission as to the merits of the con- 
tention of claimant (Bloomfield v. 
November, supra). 


19. Manning. v. Woodland Tobacco 
Co., 155 A. 61, 113 Conn. 282;  Mc- 
Culloch vy. Pittsburgh’ Plate Glass 
Co., 140 A. 114, 107 Conn. 164; Wild- 
er v. Russell Library Co., 1389 A. 644; 
107 Conn. 56, 56 A.L.R. 455; Harivel 
v. Hall-Thompson Co,, 120 A. 603, 98 
Conn. 753; Mancini v. Scovill Mfg. 
Co., 119 A. 897, 98 Conn. 591; McDon- 
ald v. Great Atlantic & Pacific Tea 
Co., 111 A. 657.95 Conn. 160 [quot At- 
wood v. Connecticut Light & Power 
Co., 112 A, 269, 95 Conn. 669]; Lehigh 
Const. Co. v. Womble, 64 S.W.(2d) 
479, 251 Ky. 150; ' A. C. Lawrence 
Leather Co. v. Barnhill, 61 S.W.(2d) 1; 
ae Ky. 437;. Sanders v. Eddings, 22 

S.W.(2d) 623; 282 Ky. 243; ‘Nelson v. 
Kentucky River Stone & Sand Or, 
206 S.W. 473, 182 Ky. 317 [opinion ex- 
tended and reh den 209 S.W. 506, 183 
Ky. 583]. 


[a] Other statements.—(1) The 
appellate court must accept the de- 
cision of the fact finding body. New 
Jersey Fidelity & Plate Glass Ins, 
Co. v. Patterson, 284 P. 334, 86 Colo: 
580. (2) The appellate eouce cannot 
consider evidence to the contrary: 
New Jersey Fidelity & Plate Glass 
Ins. Co. y. Patterson, supra; Index 
Mines Corporation.v. Industrial Com- 
mission of Colorado, 259 P. 1036, 82 
Colo; 2725 4 (8) The award must be 
affirmed. Lumbermen’s Mut. Casual- 
ty Co. v. Hoage, 61 App.D.C. 171, 58 
F.(2d) 1072; Rolens v. Keller Const. 
Co., (Mo. App.) 24 S.W.(2d) 1077; 
Shaw’s Dependents v. Fred C. Harms 
Piano Co., 184 N.W. 204, 44 S.D. 346. 
(4) The court cannot set aside the 
commission’s finding in a workmen’s 
compensation case as being contrary 
to the weight of evidence. Employ- 
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er’s Mut. Ins, Co. v. Morgulski, 193 P. 
725, 69 Colo. 223; Wheat v. H. A. 
Whitney & Son, (Mo. App.) 34 S.W. 
(2d) 158. (5) Findings of fact can- 
not be disturbed. Industrial Com- 
mission of Colorado v. Diveley, 294 P. 
532, 88 Colo, 190; Hoage v. Murch 
Bros. Const. Co., 60 App.D.C. 218, 50 
B.(2d) 983; Wallins Creek Gollieries 
Co. v. Jones, 283 S.W. 1067, 214. Ky. 
775; Rex Coal Covi Campbell, 281 
S.W. 1039, 213 Ky. 636; Hazard Blue 
Grass Coal Corporation v. Scott, 268 
S.W. 548, 206 Ky. 759; Rusch v. 
Louisville Water Cos 237 S.W. 389, 
193 Ky. 698; Andrews Steel Co. v. 
McDermott, 234 Si Wi. 2.27548 ol 9.2" hey, 
679; Cottingham v. General Material- 
Co., (Mo.App.) 50 S.W.(2d) 661; Kos- 
tron v. American Packing Coss (Mo. 
App.) \45 S.W.(2d): 871;.° Brewer .v. 
Ash Grove Lime & Portland Cement 
Co., 25 S.W.(2d) 1086, 223 Mo.App. 
983. (7) Findings of fact will not be 
reversed or disturbed. _ Beatrice 
Creamery Co. v. Standley, 281 P. 110, 
86 Colo. 290; New Jersey Fidelity & 
Plate Glass Ins. Co. v. Richey, 275 P. 
937, 85 Colo. 376; Burns y. Connecti- 
cut Light & Power Co., 118 A. 45, 97 
Conn. 688;: Madden v. Black Mountain 
Corporation, 36 S.W.(2d) 848, 238 Ky. 
53; Blue Diamond Coal Co. v. Fra- 
zier, 17 S.W.(2d) 406, 229 Ky. 450; 
Dink-Wilkerson Co. v. Miles, 17 S.W. 
(2d) 258, 229 Ky. 389; Kington Coal 
srs Co, v. Danberry, 14 S.W.(2d) 
1084, 228 Ky. 344 [foll Kington Coal 
Mining Co. v. Powell, 16 S.W.(2d) 509, 
229 “Ky. 7573 Kenmont Coal Co. v. 
Martin, 12 S.W.(2d) 314, 227 Ky. 217; 
Black Mountain Corporation v. Hig- 
gins, 10 S.W.(2d) 463, 226 Ky. 7; Pet 
Milk Co. v. Se an orne Compensation 
Board, 10 S.W.(2d) 455, 226 Ky. 16; 
Trout v. Fordson Coal Co, 9 S.W. (24) 
109, 225 Ky. 872; Wooton y. Sapphire 
Coal Co., % s.w. (2d) 419, 225 -Ky. 
acon Layman Calloway Coal Co. v. 
Miracle, 6 S.W.(2d) 495, 224 Ky. 434; 
McKinney Steele Co. vy. ‘Lewellen, SUS. 
W.(2d) 1042, 224 Ky. 200; Coneva 
Coal Corporation v. Morris, 4 S.W. 
(2a) 1111, 223 Ky. 839; Moore v. Lou- 
isville Hydroelectric Co., 4 S.W.(2d) 
COUL223* Key FIs Wilson Berger Coal 
Co. v. Brown, 3 S.W. (2a) 199,223 Ky. 
1S Southern Mining Co. v. Collins, 
300 S.W. 896, 222 Ky. 388; Georgia 
Casualty Co. v. Smith, 300 S.W. 595, 
222 Ky. 216; Robinson Pettet Co. v. 
Workmen’s Compensation Board, 258 
S.W. 318, 201 Ky. 719; Plass v. Cen- 
tral New England Ry. Co., 123 N.E. 
852, 226 N.Y. 449, 569, 624 [aff, 172 
N.Y.S. 614, 186 App. Div. 9181; Leach 
v. J. I. Case Threshing Mach. ‘Co., 219 
NW 884, 538 S.D. 18. (8) The review- 
ing court has no right or authority to 
interfere, Industrial Commission of 
Colorado v. Co-operative Oil Co., 
(Colo:) 24 P.(2d) 753; Comerford v. 
Carr, 284 P. 121, 86 Colo. -590; A. C, 
Lawrence Leather Co, v. Barnhill, 61 
S.W.(2d) 1, 249 Ky. 437; Kentucky & 
West Virginia Power Co. v. Terry, 37 
S.W.(2d) 36, 238 Ky. 187; Harbour v. 
Gardner, (Mo. App.) 38 S.W. (2d) 295. 


[b] Rule applied to particular find- 
ings: (1) That injury resulted from 
the accident (Royal Indemnity Co. 
v. Industrial Commission, 293 P, 342, 
838) Coloy Uk3)s C2.) whether services 
arose out of and in the course of the 
employment (Lumbermen’s Mut. Cas- 
ualty Co. v. Hoage, 61 App.D.C. 171. 
58 F.(2d) 1072); (3) as to excuse for 
lack of notice (Comerford v. Carr, 
284 P. 121, 86 Colo. 590); (4) as to 
credibility of witnesses (Rakiec v. 
New Haven Wrecking Co., 152 A. 401, 
112 Conn. 432), (5) and weight of evi- 
dence (Rakiec v. New Haven Wreck- 
ing Co., supra). 

[ce] In Nebraska 


(1) prior to 
Comp. St. 


(1929) § 48-137, providing 
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where there is any?° competent,?} conflicting,22 credible,?* substantial,?* evidence?® 


for trial de novo, it was held that 
findings of fact would not be revers- 
ed by the supreme court on further 
review (City of Fremont v. Lea, 213 
N.W. 820, 115 Neb. 565; Tragas v. 
Cudahy Packing Co., 193 N.W. 742, 
110 Neb. 329; Urak v. Morris & Co., 
186 N.W. 345, 107 Neb. 411; Swift & 
Co. v. Prince, 183 N.W. 557, 106 Neb. 
358; Christensen v. Protector Sales 
Co., 181 N.W. 146, 105 Neb. 389), (2) 
would not be disturbed (Troxcil v. 
Morris & Co., 186 N.W. 978, 107 Neb. 
817; Way v. Georgia Casualty Co., 
186 N.W. 357, 107 Neb. 508; Ulaski v. 
Morris & Co., 184 N.W. 946, 106 Neb. 
782; Derr v. Kirkpatrick, 184 N.W. 
*91, 106 Neb. 403; Swift & Co. v. 
Prince, 183 N.W. 557, 106 Neb. 358; 
Kanscheit v. Garrett Laundry Co.; 
164 N.W. 708, 101 Neb. 702; Manning 
v. Pomerene, 162 N.W. 492, 101 Neb. 
127), (3) and would not be set aside 
(McGuire v. Phelan-Shirley Co., 197 
N.W. 615, 111 Neb. 609; Troxcil v. 
Morris & Co., 186 N.W. 978, 107 Neb. 
817; Simon v. H. J. Cathroe Co., 184 
N.W. 1380, 106 Neb. 535; American 
Smelting & Refining Co. v. Cassil, 178 
N.W. 639, 104 Neb. 706; Anderson v. 
Kiene, 174 N.W. 301, 103 Neb.- 773; 
Miller v. Morris & Co., 162 N.W. 417, 
101 Neb. 169). 


[d] In New York (1) where the 
appeal is from a unanimous decision 
of the appellate division, findings of 
fact by the board which have been 
unanimously affirmed by such court 
cannot be reviewed (Otterstedt v. Le- 
high; ete, eR: (Co.,, 13% Ne eB 26,1284 
N.Y. 203); (2) in other words, the 
court of appeals is confined in a 
consideration of the claim to the facts 
as found by the commission (Lorchit- 
sky v. Gotham Folding Box Co., 128 
N.E. 899, 230 N.Y. 8). (3) This 
practice has been criticized as lead- 
ing to injustice in particular cases. 
Thus a finding by the board that the 
employee was not engaged in inter- 
state commerce, unanimously affirm- 
ed by the appellate division, is a find- 
ing of mixed law and fact, relegat- 
ing the reviewing court to the bare 
finding, and preventing the review of 
the facts on which the finding was 
based, to which the parties are fairly 
entitled. Otterstedt v. Lehigh, etc., 
R. Co., supra. (4) Right of appeal to 
court of appeals from unanimous de- 
cision of appellate division in com- 
pensation proceeding see supra § 1319. 


[e] Scope of review as to findings 
does not differ from that in ordinary 
appeal for errors in findings of trial 
court. Osterhout v. Latham & Crane, 
101 A, 494, 92 Conn. 91; Swanson v. 
ene & Crane, 101 A. 492, 92 Conn. 


20. McCulloch v. Pittsburgh Plate 
Glass Co., 140 A. 114, 107 Conn. 164; 
New. Amsterdam Casualty Co. v. 
Hoage, 61 App.D.C. 306, 62 F.(2d) 468 
{cert den 53 S.Ct. 400, 288 U.S. 608, 
77 L.Ed. 982]; Lehigh Const. Co. v. 
Womble, 64 S.W.(2d) 479, 251 Ky. 
150; W. E. Gunn & Co. v. Woody, 39 
S.W.(2d) 998, 239 Ky. 528; Fordson 
Coal Co. v. Bledsoe, 33 S.W.(2d) 302, 
236 Ky. 409; Wallins Creek Collieries 
Co. ‘v.. Hicks, | 287 SW. 713, 216° Ky. 
262; Rex Coal Co. v. Campbell, 281 
SiVVen L089 213. Ky. 16364 (smith va 
Standard Sanitary Mfg. Co., 277 S.W. 
806, 211 Ky. 454; Crutcher v. Curtiss- 
Robertson Airplane Mfg. Co., (Mo.) 
52 S.W.(2d) 1019; Elsas v. Montgom- 
ery Hlevator Co., 50 S.W.(2d) 130, 330 
Mo. 596; Weiler v. Peerless White 
Lime Co., (Mo.App.) 64 S.W.(2d) 125; 
Kiser v. J. W. O’Connell Painting Co., 
(Mo.App.) 60 S.W.(2d) 636; Bender 
v. Midwest Pipe & Supply Co., (Mo. 


App.) 57 S.W.(2d) 707; Jones v. Cen- 
tury Coal Co., (Mo.App.) 46 S.W. (2d) 
196; Kostron vy. American Packing 
Co., (Mo.App.) 45 S.W.(2d) 871; Har- 
bour v. Gardner, (Mo.App.) 38 S.W. 
(2d) 295; Wheat v. E. A. Whitney & 
Son, (Mo.App.) 34 S.W.(2d) 158. 


21. New Amsterdam Casualty Co. 
v. Hoage, 61 App.D.C. 306, 62 F.(2d) 
468 [cert den 53 S.Ct. 400, 288 U.S. 
608, 77 L.Ed. 982]; Black Star Coal 
Co. v. Collins, 32 S.W.(2d) 540, 236 
Ky. 39; Crutcher v. Curtiss-Robert- 
son Airplane Mfg. Co., (Mo.) 52 S.W. 
(2d) 1019; Elsas v. Montgomery Ele- 
vator Co., 50 S.W.(2d) 130, 330 Mo. 
596; Weiler v. Peerless White Lime 
Co., (Mo.App.) 64 S.W.(2d) 125; Kis- 
er v. J. W. O’Connell Painting Co., 
(Mo.App.) 60 S.W.(2d) 636; De Moss 
v. Bevens & Howard Fire Brick Co., 
(Mo.App.) 57 S.W.(2d) 720; Bender 
v. Midwest Pipe & Supply Co., (Mo. 
App.) 57 S.W.(2d) 707; Hassell v. C. 
J. Reineke Lumber Co., (Mo.App.) 54 
S.W.(2d) 758; Jones v. Century Coal 
Co., (Mo.App.) 46 S.W.(2d) 196; Helle 
v. Evermann Contracting Co., (Mo. 
App.) 44 S.W.(2d) 234; Harbour v. 
Gardner, (Mo.App.) 38 S.W.(2d) 295; 
Bricker v. Gille Mfg. Co., 35 S.W.(2d) 
662, 225 Mo.App. 989; Woods v. Amer- 
ican Coal & Ice Co., (Mo.App.) 25 S. 
W.(2d) 144, 


[a] In Nebraska, prior to Comp. 
St. (1929) § 48-137, providing for a 
trial de novo, the text rule was held. 
McGuire v. Phelan-Shirley Co., 197 
N.W. 615, 111 Neb. 609; Tragas v. 
Cudahy Packing Co., 193 N.W. 742, 
110 Neb. 329; Anderson vy. Kiene, 174 
N.W. 301, 103 Neb. 773; Miiler v. 
ors & Co., 162 N.W. 417, 101 Neb. 


22. Colo.—Industrial Commission 
of Colorado yv. Co-operative Oil Co., 24 
P.(2d) 753; Industrial Commission of 
Colorado y. Pappas, 1 P.(2a) 919, 89 
Colo. 329; Industrial Commission of 
Colorado vy. Diveley, 294 P. 532, 88 
Colo. 190. 


Conn.—Senzamici vy. 


at 
Castings Co., Wier puny 
446. 


161 A. 860, 115 Conn. 


Ky.—Chatfield_v. Jellico Coal Min- 
ing Co., 265 S.W. 948, 205 Ky. 416," 


Mo.—Butner v. L. W. Hayes Const. 
Co., (App.) 60 S.W.(2d) 680, ‘ 


N.Y.—Glielmi v. Netherland Dai 
Cons liit INGE: 906, 254 N.Y. 60 cer 
238 N.Y.S. 838, 228 App.Div. 729, foll 
251 N.Y.S. 818, 233 App.Div. 883]. 


[a] Evidence not conflicting.— 
A physician's insertion of the wrong 
date of the accident in the report cre- 
ated no conflict in evidence so as to 
render the text rule applicable. In- 
dustrial Commission of Colorado y. 
Pappas, 1 P.(2d) 919, 89 Colo. 329. 


[b] 
St. (1929) § 48—187, providing for a 
trial de novo, the text rule was held. 
Tragas v. Cudahy Packing Co., 193 N. 
W. 742, 110 Neb. 329; Troxcil v. Mor- 
ris & Co., 186 N.W. 978, 107 Neb. 817; 
Urak _v. Morris & Co., 186 N.W. 345, 
107 Neb. 411; Ulaski y. Morris & Co., 
184 N.W. 946, 106 Neb. 782; Simon v. 
H, J. Cathroe Co., 184 N.W. 130, 106 
Neb. 535; American Smelting & Re- 
fining Co. v. Cassil, 178 N.W. 639, 104 
Neb. 706; Anderson v. Kiene, 174 N. 
W. 301, 108 Neb. 773; Kanscheit y. 
Garrett Laundry Co., 164 N.W. 708, 
101 Neb. 702; Manning v. Pomerene, 
162 N.W. 492, 101 Neb. 127; Miler v. 
Morris & Co., 162 N.W. 417, 101 Neb. 
169. 


23. Kentucky Cardinal Coal Cor- 
poration v. Honeycut, 36 S.W.(2d) 17, 


In Nebraska, prior to Comp. | 


237 Ky. 595; Mary Helen Coal Corpo- 
ration v. Hensley, 35 S.W.(2d) 533, 
237 Ky. 348; Rusch y. Louisville Wa- 
ter Co., 237 S.W.-389, 193 Ky. 698. 


24 Harris v. Hoage, 62 App.D.C. 
275, 66 F.(2d) 801; Lumbermen’s Mut. 
Casualty Co. v. Hoage, 61 App.D.C. 
171, 58 F.(2d) 1072; Powell v. Hoage, 
61 App.D.C. 99, 57 F.(2d) 766; Hoage 
v. Murch Bros. Const. Co., 60 App.D. 
C. 218,50 EF. (2d) 983% Cairel v. Hall- 
Luton Coal Co., 47 S.W.(2d) 1063, 243 
Ky. 168; Black Mountain Corporation. 
v. Swift, 43 S.W.(2d) 1008, 241 Ky. 
333; Standard Elkhorn Coal .Co. v. 
Stidham, 46 S.W.(2d) 120, 242 Ky. 
228; American Bituminous Coal Co. v. 
Ponder, 15 S.W.(2&) 507, 228 Ky. 776; 
Harlan Wallins oal Corporation v. 
Carr, 295° "Siw. 17,° 220 Ky. 85; 
Crutcher v. Curtiss-Robertson Air- 
plane Mfg. Co., (Mo.) 52 S.W.(2d) 
1019; Weiler v. Peerless White Lime 
Co., (Mo.App.) 64 S.W.(2d) 125; Kiser 
v. J. W. O’Connell Painting Co., (Mo. 


App.) 60 S.W.(2d) 636; Bender v. 
Midwest Pipe & Supply Co., (Mo. 
App.) 57 S.W.(2d) 707; Cottingham 


v. General Material Co.; (Mo.App.) 50 
S.W.(2d) 661; Jones v. Century Coal 
Co., (Mo.App.) 46 S.W.(2d) 196; Kos- 
tron v. American Packing Co., (Mo. 
App.) 45 S.W.(2d) 871; Helle v. Ever- 
mann Contracting Co., (Mo.App.) 44 
S.W.(2d) 234; Harbour v. Gardner, 
(Mo.App.) 38 S.W.(2d) 295; Bricker 
v. Gille Mfg. Co., 35 S.W.(2d) 662, 225 
Mo.App. 989; Wheat v. E. A. Whitney 
& Son, (Mo.App.) 34 S.W.(2d) 158; 
Rolens v. Keller Const. Co., (Mo.App.) 
24 S.W.(2d) 1077; Woods v. American 
aoe & Ice Co., (Mo.App.) 25 S.W.(2d) 
144. 


[a] In Nebraska, prior to Comp. 
St. (1929) § 48—13%, providing for 
trial de novo, the text rule was held. 
Tragas v. Cudahy Packing Co., 193 N. 
W. 742, 110 Neb. 329; Troxcil v. Mor- 
ris & Co., 186 N.W. 978, 107 Neb. 817; 
Urak v. Morris & Co., 186 N.W. 345, 
107 Neb. 411; Ulaski v. Morris & Co., 
184 N.W. 946, 106 Neb. 782; Simon 
v. H. J. Cathroe Co., 184 N.W. 130, 
106 Neb. 5385; Swift & Co. v. Prince, 
183 N.W. 557, 106 Neb. 358; Swift & 
Co. v. Prince, 183 N.W. 557, 106 Neb. 
358; American Smelting & Refining 
oe v. Cassil, 178 N.W. 639, 104 Neb. 
706. x 


{[b] Unexplained absence of tes- 
timony of an attending physician is 
not substantial evidence, overcoming 
the statutory presumptions in favor 
of an award.. Sullivan v. Industrial 
Engineering Co., 158 N.Y.S. 970, 173 
App.Div. 65. 


25. U.S.—Voehl vy. Indemnity Ins. 
Co. of North America, 53 S.Ct. 380, 
288 U.S. 162, 77 L.Ed. 676 [rev 61 App. 
D.C. 173, 58 F.(2d) 1074 (cert gr 53 S. 
Ct. 122, 287 U.S. 592, 77 L.Ed. 516)]. 


Colo.—Royal Indemnity Co. v. In- 
dustrial Commission, 293 P. 342, 88 
Colo. 113; New Jersey Fidelity & 
Plate Glass Ins. Co. v. Patterson, 284 
P. 334, 86 Colo. 580; Comerford v. 
Carr, 284 P. 121, 86 Colo. 590; Index 
Mines Corporation vy. Industrial Com- 
mission of Colorado, 259 P. 1036, 82 
Colo. 272. 


D.C.—Hoage v. Employers’ Liabil- 
ity Assur. Corporation, 62 Apn.D.C. 
77, 64 EF.(2d) 715;sPowell v. Hoage, 
61 App.D.C. 99, 57 F.(2d) 766. 


Ky.—Kroger Grocery & Baking Co. 
v. Bartle, 63 S.W.(2d) 807, 250 Ky. 
658; Woodford Oil & Gas Co. v. 
Creech, 62 S.W.(2d) 1031, 250 Ky. 307; 
Jackson Fourseam Mining Co. v. 
Hurst, 61 S.W.(2d) 611, 249 Ky. 755; 
Lewis v. Fordson Coal Co., 60 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘ 


supporting?® such findings, when the finding is with- 
in the scope of the authority of the official mak- 
An analogy exists as to the findings of 
a judge on a trial without a jury,”® or the verdict 
However, where the facts are un- 
disputed, and, as supported by every favorable in- 


anos ita" 


of a jury.” 


(2d) 585, 249 Ky. 258; Green River 
Fuel Co. v. Fryar, 58 S.W.(2d) 232, 
248 Ky. 51; Warfield Natural Gas Co. 
v. Muncy, 50 S.W.(2d) 543, 244 Ky. 
218; Consolidation Coal Co. v. Bran- 
ham, 49 S.W.(2d) 1035, 243 Ky. 780; 
Vires v. Dawkins Log & Mill Co., 42 
S.W.(2d) 721, 240 Ky. 550; Majestic 
Collieries Co. v. Wolford, 10 S.W. (2d) 
480, 226 Ky. 25: Looney Creek Coal 
Co. v. Scott, 4 S.W.(2d) 374, 223 Ky. 
529; Coleman Mining Co. v. Wicks, 
280 S.W. 9386, 2138 Ky. 134; Allen v. 
Columbus Mining Co., 268 S.W. 1073, 
207 Ky. 183; High v. Liberty Coal & 
Coke Co., 268 S.W. 1095, 207 Ky. 197; 
B. F. Avery & Sons v. Carter, 266 S. 
W. 50, 205 Ky. 548; Northeast Coal 
Ss v. Castle, 260 S.W. 336, 202 Ky. 


Mo.—De Moss v. Evens & Howard 
Fire Brick Co., 37 S.W.(2d) 961, 225 
Mo.App. 473; Metting v. Lohr Const. 
oe 32 S.W.(2d) 121, 225 Mo.App. 
1152. 


[a]. Although evidence might sup- 
port contrary findi if the evidence, 
with inferences legitimately deduci- 
ble therefrom, warranted a finding 
either way as to the right to com- 
pensation, the reviewing court is 
bound by the commission’s finding. 
Royal Indemnity Co. v. Industrial 
Commission, 293 P. 342, 88 Colo. 113; 
De Moss y. Evens & Howard Fire 
Brick Co., (Mo.App.) 57 S.W.(2d) 720. 


[b] In Nebraska, prior to Comp. 
St. (1929) § 48—137, the text rule was 
held. Southern Surety Co. of New 
York v. Parmely, 236 N.W. 178, 121 
Neb. 146; City of Fremont v. Lea, 
213 N.W. 820, 115 Neb. 565: Selders 
v. Cornhusker Oil Co., 196 N-VV.-316, 


111 Neb. 300; Troxcil v. Morris & Co., | 


186 N.W. 978, 107 Neb. 817; 
Kirkpatrick, 184 N.W. 91, 106 Neb. 
403; Christensen v. Protector Sales 
Co., 181 N.W. 146, 105 Neb. 389; Amer- 
ican Smelting & Refining Co. v. Cas- 
sil, 178 N.W. 639, 104 Neb. 706. 


26. U.S.—vVoehl v. Indemnity Ins. 
Co. of North America, 53 S.Ct. 380, 
288 U.S. 162, 77 L.Ed. 676 [rev 61 App. 
D:.G.,173, 58 F.(2d) 1074 (cert gr 53 
S.Ct. 122, 287 U.S. 592, 77 L.Ed. 516)]. 


Colo.—Industrial Commission of 
Colorado yv. Co-operative Oil Co., 24 
P.(2d) 753; Industrial Commission 
of Colorado v. Diveley, 294 P. 532, 88 
Colo. 190; Royal Indemnity Co. v. In- 
dustrial Commission, 293 P. 342, 88 
Colo. 118; New Jersey Fidelity & 
Plate Glass Ins. Co. v. Patterson, 284 
P. 334, 86 Colo. 580; Comerford v. 
Carr, 284 P. 121, 86 Colo. 590; Index 
Mines Corporation v. Industrial Com- 
mission of Colorado, 259 P. 1036, 82 
Colo. 272. 


D.C.—Harris v. Hoage, 62 App.D.C. 
275,.66 F.(2d) 801; Hoage v. Em- 
ployers’ Liability Assur. Corporation, 
62 App.D.C. 77, 64 F.(2d) 715; New 
Amsterdam Casualty Co. v. Hoage, 
61 App.D.C. 306, 62 F.(2d) 468 [cert 
den 288 U.S. 608, 53 S.Ct. 400, 77 L.Ed. 
982]; Lumbermen’s Mut. Casualty 
Co: v. Hoage, 61 App.D.C. 171, 58 FP. 
(2a) 1072; Powell v. Hoage, 61 App. 
DC. 99; 57) F. (2d) 766; | Hoage_ v. 
Murch Bros. Const. Co., 60 Apyp.D.C. 
218, 50 F.(2d) 983. 


Mo.—Crutecher vy. Curtiss-Robert- 
son Airplane Mfg. Co., 52 S.W.(2d) 
1019; Elsas v. Montgomery Elevator 
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Co., 50 S.W.(2d) 130, 330 Mo. 596; 
Weiler v. Peerless White Lime Co., 
(App.) 64 S.W.(2d) 125; Kiser v. J. 
W. O’Connell Painting Co., (App.) 60 
S.W.(2d) 686; De Moss v. Evens & 
Howard Fire Brick Co., (App.) 57 S. 
W.(2d) 720; Bender v. Midwest Pipe 
& Supply Co., (App.) 57 S.W.(2d) 707; 
Hassell v. C. J. Reineke Lumber Co., 
(App.) 54 S.W.(2d) 758; Cottingham 
v. General Material Co., (App.) 50 S. 
W.(2d) 661; Jones v. Century Coal 
Co. (App.) 46 S.W.(2d) 196; Kostron 
v. American Packing Co., (App.) 45 S. 
W.(2d) 871; Helle v. Evermann Con- 
tracting Co., (App.) 44 S.W.(2d) 234; 
Harbour v. Gardner, (App.) 38 S.W. 
(2d) 295; De Moss v. Evens & How- 
ard Fire Brick Co., 37 S.W.(2d) 961, 
225 Mo.App. 473; Bricker v. Gille 
Mfg. Co., 35 S.W.(2d) 662, 225 Mo. 
App. 989; Wheat v. E. A. Whitney & 
Son, (Avp.) 34 S.W.(2d) 158; Met- 
ting v. Lehr Const. Co., 32 S.W.(2d) 
121, 225 Mo.App. 1152; Woods v. 
American Coal & Ice Co., (App.) 25 S. 
W.(2d) 144; Rolens v. Keller Const. 
Co., (App.) 24 S.W.(2d) 1077. 


{a] In Nebraska, prior to Comp. 
St. (1929) § 48—137, the text rule 
was held. Southern Surety Co. of 
New York v. Parmely, 236 N.W. 178, 
121 Neb. 146; City of Fremont v. Lea, 
213 N.W. 820, 115 Neb. 565; MeGuire 
v. Phelan-Shirlay Co., 197 N.W. 615, 
111 Neb. 609; Selders v. Cornhusker 
Oil Co., 196 N.W. 3816, 111 Neb. 300; 
Tragas v. Cudahy Packing Co., 193 
N.W. 742, 110 Neb. 329; Troxcil v. 
Morris & Co., 186 N.W. 978, 107 Neb: 
817; Urak v. Morris & Co., 186 N.W. 
345, 107 Neb. 411; Ulaski v. Morris 
& Co., 184 N.W. 946, 106 Neb. 782; 
Simon v. H. J. Cathrol Co., 184 N.W. 
130, 106 Neb. 535; Derr v. Kirkpatrick, 
184 N.W. 91, 106 Neb. 403; Swift & 
Co. v. Prince, 183 N.W. 557, 106 Neb. 
358; Christensen y. Protector Sales 
Co., 181 N.W. 146, 105 Neb. 389; Amer- 
ican Smelting & Refining Co. v. Cas- 
sil, 178 N.W. 639, 104 Neb. 706; <An- 
derson v. Kiene, 174 N.W. 301, 103 
Neb. 773; Kanscheit v. Garrett Laun- 
dry Co., 164 N.W. 708, 101 Neb. 702; 
Miller v. Morris & Co., 162 N.W. 417, 
101 Neb. 169; Manning v. Pomerene, 
162 N.W. 492, 101 Neb. 127. 


27. Hoage v. Employers’ Liability 
Assur. Corporation, 62 App.D.C. 77, 
64 F.(2d) 715. 


28. Palumbo v. George A. Fuller 
Co., 122 A. 638, 99 Conn. 358; Bricker 
v. Gille Mfg. Co., 35 S.W.(2d) 662, 
225 Mo.App. 989; Cotter v. Valentine 
Coal Co., 14 S.W.(2d) 660, 222 Mo. 
App. 1138 [cert quashed 28 S.W.(2d) 
1028, 325 Mo. 277]. 


29. Rusch v. Louisville Water Co., 
237 S.W. 389, 193 Ky. 698; Weiler vy. 
Peerless White Lime Co., (Mo.App.) 
64 S.W.(2d) 125; Bender v. Midwest 
Pipe & Supply Co., (Mo.App.) 57 S.W. 
(2a) 707; Kostron v. American Pack- 
ing Co., (Mo.App.) 45 S.W.(2d) 871; 
Sanders y. Central Bldg. Materials 
Co., (Mo.App.) 43 S.W.(2d) 863; De 
Moss v. Evens & Howard Fire Brick 
Co., 87 S.W.(2d) 961, 225 Mo.App. 473; 
Bricker v. Gille Mfg. Co., 35 S.W.(2d) 
662, 225 Mo.App. 989; Wheat v. BH. A. 
Whitney & Son, (Mo.App.) 34 S.W. 
(2d) 158; Cotter v. Valentine Coal 
Co., 14 S.W.(2d) 660, 222 Mo.App. 
1138 [cert quashed 28 S.W.(2d) 1028, 
325 Mo. 277]. 
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ference that can be drawn. therefrom, do not war- 
rant an award,*! or where a finding is based on stated 
conclusions of law from an interpretation of a pro- 
’ vision of the compensation statute,*? or where there 
is no evidence from which the fact found ean be in- 
ferred,*® or where the evidence is so weak that it 


[a] Other statement.—Findings 
and award of the compensation com- 
mission have the force of a verdict 
by a jury. Shroyer v. Missouri Live- 
stock Commission Co., (Mo.) 61 S.W. 
(2d) 713; De Moss v. Evens & How- 
ard Fire Brick Co., (Mo.Anp.) 57 S. 
W.(2d) 720; Taylor v. City Ice & 
Fuel Co., (Mo.App.) 56 S.W.(2d) 812; 
Hassell vy. C. J. Reineke Lumber Co., 
(Mo.App.) 54 S.W.(2d) 758; Goebel v. 
Missouri Candy Co., (Mo.App.) 50 S. 
W.(2d) 741. 


[b] Less evidence is required to 
sustain finding of Compensation 
Board than is required to sustain 
jury’s verdict. Madden v. Black 
Mountain Corporation, 36 S.W.(2d) 
848, 238 Ky. 53. , 


30. Turner Day & Woolworth Han- 
dle Co. v. Pennington, 63 S.W.(2d) 
490, 250 Ky. 433; A. C. Lawrence 
Leather Co. v. Barnhill, 61 S.W.(2d) 
1, 249 Ky. 487; Billiter, Miller & Mc- 
Clure v. Hickman, 56 S.W.(2d) 1003, 
247 Ky. 211; Kenmont Coal Co. v. 
Summers, 50 S.W.(2d) 515, 244 Ky. 
232; Stearns Coal & Lumber Co. v. 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
Wilson Berger Coal Co. v. Metcalf, 
21 S.W.(2d) 112, 231 Ky. 93; Broad- 
way & Fourth Ave. Realty Co. v. Met- 
ecalfe, 20 S.W.(2d) 988. 230 Ky. 800; 
Melcroft Coal Co. v. Hicks, 5 S.W. 
(2d) 1049, 224 Ky. 173; Raponi_ v. 
Consolidation Coal Co., 5 S.W.(2d) 
1043, 224 Ky. 167; Wilson Berger Coal 
Co. v. Brown, 3 S.W.(2d) 199, 223 Ky. 
183; Consolidated Coal Co. v. Ratliff, 
288 S.W. 1057,°217 Ky. 103; Diamond 
Block Coal Co. v. Sparks;,:272 S/W. 
31, 209 Ky. 73; Hazelwood v. Standard 
Sanitary Mfg. Co., 271 S.W. 687, 208 
Ky. 618; Big Elkhorn Coal Co. v. 
Burke, 267 S.W. 142, 206 Ky. 489; 
Jellico Coal Mining Co. v. Chatfield, 
255 S.W. 842, 200 Ky. 842; Bates & 
Rogers Const. Co. v. Allen, 210 S.W. 
467, 1838 Ky. 815; De Moss v. Evens & 
Howard Fire Brick Co., (Mo.App.) 57 
S.W.(2d) 720; Hassell v. C. J. Reineke 
Lumber Co., (Mo.App.) 54 S.W.(2d) 
758; In re Heitz, 112 N.B. 750, 218 
N.Y. 148, L.R.A.1917A 344 [rearg den 
113 N.B. 1057, 218 N.Y. 702]. 


31. Indemnity Ins. Co. of North 
America v. Hoage, 61 App.D.C. 1738, 58 
F.(2d) 1074 [cert gr 53 S.Ct. 122, 287 
U.S. 592, 77 I..Ed. 516 (rev on other 
grounds 53 S.Ct. 386, 288 U.S. 162, 77 
L.Ed. 676)]; In re Heitz, 112 N.R. 
750, 218 N.Y. 148, L.R.A.1917A 344 
Hee den 113 N.E. 1057, 218 N.Y. 


32. Elsas v. Montgomery Elevator 
Co., 50 S.W.(2d) 130, 330 Mo. 596. 


33. Industrial Commission of Colo- 
rado v. Pappas, 1 P.(2d) 919, 89 Colo. 
329; Royal Indemnity Co. v. Indus- 
trial Commission, 293 P. 342, 88 Colo. 
113; Industrial Commission of Colo- 
rado v. W. A. Hover Co., 259 P. 509, 
82 Colo. 335; Battey v. Osborne, 115 
A. 83, 96 Conn. 633; Marian Mining 
Co. v. Bowling, 40 S.W.(2d) 370, 239 
Ky. 124) J. a. | Smith -CoalivCovav. 
Hawkins, 300 S.W. 609, 222 Ky. 284; 
Wallins Creek Collieries Co. v. Wil- 
liams, 277 S.W. 234, 211 Ky. 200; 
Broughton’s Adm’r v. Congleton Lum- 
ber Co., 31 S.W.(2d) 908, 235 Ky. 534; 
Valentine v. Weaver, 228 S.W. 1036, 
191 Ky. 37; Griffin v. Anderson Mo- 
tor Serviee Co., (Mo.App.) 59 S.W. 
(2d) 805. 
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amounts to no evidence,®* or there is some irregular- 
ity in the proceeding,*® or the finding is clearly er- 
roneous,?* or unreasonable and arbitrary,®’ the find- 
ing is not conclusive,?® but may be reviewed,*®® and 
the award will be reversed,*® but a mere conflict in 
the testimony,*! or a preponderating weight of evi- 
dence,*? will not justify disturbing the findings. 
Conclusions of law are reviewable.** 


[§ 1333] (c) Review of Judgment in Trial de 
Novo.*¢ On an appeal from a statutory trial de novo 


34. Industrial Commission of Colo- 
rado v. Pappas, 1 P.(2d) 919, 89 Colo. 
329; Industrial Commission of Colo- 
rado v. W. A. Hover Co., 259 P. 509, 
82 Colo. 335. 


$5. Powell v. Hoage, 61 App.D.C. 
99, 57 F.(2da) 766. 


c6& Broadway & Fourth Ave. Re- 
alty Co. v. Metcalfe, 20 S.W.(2d) 988, 
230 Ky. 800. 


[a] In Nebraska, prior to Comp. 
St. (1929) § 48—137, the text rule was 
held. City:of Fremont v. Lea, 213 N. 
W. 820, 115 Neb. 565; City of Hast- 
ings v. Saunders, 208 N.W. 122, 114 
Neb. 475; Tragas v. Cudahy Pack- 
ing Co., 193 N.W. 742, 110 Neb. 329; 
Troxcil v. Morris & Co., 186 N.W. 
978, 107 Neb. 817; Way v. Georgia 
Casualty Co., 186 N.W. 357, 107 Neb. 
508; Urak v. Morris & Co., 186 N.W. 
345, 107 Neb. 411; Ulaski v. Morris 
& Co., 184 N.W. 946, 106 Neb. 782; 
Simon v. H. J. Cathroe Co., 184 N.W. 
130, 106 Neb. 585; Swift & Co. v. 
Prince, 183 N.W. 557, 106 Neb. 358; 
American Smelting & Refining Co. v. 
Cassil, 178 N.W. 639, 104 Neb. 706; 
Anderson vy. Kiene, 174 N.W. 301, 103 
Neb. 773; Kanscheit v. Garrett Laun- 
dry Co., 164 N.W. 708, 101 Neb. 702; 
Miller v. Morris & Co., 162 N.W. 417, 
101 Neb. 169. 5 


_ [b] hus a conclusion of the trial 
court, that deceased was an em- 
ployee, is a conclusion to be drawn 
from the facts found, and is not con- 
trolling upon the reviewing court. 
Aisenberg v. C. F. Adams Co., 111 A. 
591, 95 Conn. 419. 


$7. Jadovich v. Collins Co., 145 A. 
25, 109 Conn. 62; Saunders v. New 
England Collapsible Tube Co., 110 
A. 538, 95 Conn. 40. 


38. Wallins Creek Collieries Co. v. 
Williams, 277 S.W. 234, 211 Ky. 200; 
Elsas v. Montgomery Elevator Co., 50 
S.W.(2d) 1380, 330:Mo, 596. 


{a] Other statement.—Conclusion 
will not be binding on the appellate 
court. Hassell vy. C. J. Reineke Lum- 
ber Co., (Mo.App.) 54 S.W.(2d). 758. 


39. Draus v. International Silver 
Co., 135 A. 487, 105 Conn. 415; Con- 
solidation Coal Co. v. Ratliff, 288 S.W. 
1057, 217 Ky. 103; Elsas v. Montgom- 
ery Elevator Co., 50 S.W.(2d) 130, 330 
Mo. 596. 


40. Royal Indemnity Co. v. Indus- 
trial Commission, 293 P. 342, 88 Colo. 
113; Indemnity Ins. Co. of North 
America v. Hoage, 61 App.D.C. 173, 58 
¥F.(2d) 1074 [cert gr 538 S.Ct. 122, 287 
U.S. 592, 77 L.Ed. 516 (rev on other 
grounds 53 S.Ct. 380, 288 U.S. 162, 77 
L.Ed. 676)]; Powell v. Hoage, 61 App. 
D.C. 99, 57 F.(2d) 766. 


[a] It is duty of the court to set 
aside the findings and award. Indus- 
trial Commission of Colorado v. Pap- 
pas, 1 P.(2d) 919, 89 Colo. 329; Indus- 
trial Commission of Colorado v. W. A. 
Hover Co., 259 P. 509, 82 Colo. 335. 


[b] In New York, on appeal from 
the nonunanimous affirmance of the 
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vide.>° 
commissioner,°* 


appellate division, the court of ap- 
peals may reverse an award of com- 
pensation to an injured servant, where 
the undisputed facts do not warrant 
it. In re Heitz, 112 N.E. 750, 218 N.Y. 
148, L.R.A.1917A 344 [rearg den 113 
N.E. 1057, 218 N.Y. 702]. 


41. Hoage v. Employers’ Liability 
Assur. Corporation, 62 App.D.C. 77, 64 
F.(2d) 715. 


42. Hoage v. Employers’ Liability 
Assur. Corporation, supra. 


43. Green v. Benedict, 128 A. 20, 
102 Conn. 1; Mancini v. Scovill Mfg. 
Co., 119 A. 897, 98 Conn. 591; Elkhorn 
Coal Corporation y..Tackett, 49 S.W. 
(2d) 571, 243°Ky. 694; January-Wood 
Co. v. Schumacher, 22 S.W.(2d) 117, 
231 Ky. 705; Broadway & Fourth Ave. 
Realty Co. v. Metcalfe, 20 S.W.(2da) 
988, 230 Ky. 800. 


44, Particular questions of law or 
fact, and mixed questions of law 
and fact see supra §§ 984-1029. 


45. See supra § 1271 et seq. 


46. Nekoosa-Edwards Paper Co. v. 
Industrial Commn., 141 N.W. 1013, 154 
Wis. 105, L.R.A.1916A 348, Ann.Cas. 
1915B 995. 


_ [a] Rule applied. — Where the 
judgment of the lower reviewing court 
rests on the statutory ground wheth- 
er the commission acted without or 
in excess of its powers, the question 
presented on the further appeal is the 
same. Northwestern Iron Co. v. In- 
dustrial Commn., 142 N.W. 271, 154 


Wis. 97, L.R.A.1916A 366, Ann.Cas. 
1915B 877. 
47. Nekoosa-Edwards Paper Co. v. 


Industrial Commn., 141 N.W. 1013, 154_ 


Wis. 105, L.R.A.1916A 348, Ann.Cas. 
1915B 995. 


[a] Rule applied.—Where the com- 
mission has jurisdiction to decide 
whether or not the intoxication which 
caused the injury or death was will- 
ful, a finding that the employee was 
intoxicated, causing injury; but was 
not guilty of willful misconduct, can- 
not be set aside. Nekoosa-Edwards 
Paper Co. v. Industrial Commn., 141 N. 
W. 1018, 154 Wis. 105, L.R.A.1916A 
348, Ann.Cas.1915B 995. 


48. Nicholson v. Roundup Coal 
Mining Co., 257 P. 270, 79 Mont. 358. 


_{a] Rule applied.—(1) The ques- 
tion of whether an injury arose out 


of or in the course of employment is° 


one for the court. Harrison vy. Cen- 
tral Const. Corporation, 108 A. 874, 
135 Md. 170. (2) The court may de- 
termine whether there is evidence suf- 
ficient to authorize the submission of 
the issue, and to support the finding. 
Standard Accident Ins. Co. v. Wil- 
liams, (Tex.Commn.App.) 14 S.W.(2d) 
1015 [aff (Civ.App.) 4 S.W.(2d) 1023]. 
(3) The court is limited to whether 
the finding is supported by any com- 
petent evidence. Standard Accident 
Ins. Co. v. Williams, supra; Vilter 
Mfg. Co. v. Jahncke, 212 N.W. 641, 
192 Wis. 362, 57 A.L.R. 627; 


[§§ 1332-1333 


reviewing an award by the board or commission,*® 
the statutory grounds on which the award may be 
set aside in such trial de novo control as to the fur- 
ther review,*® and the award cannot be set aside 
on any other ground.** 
may determine questions of law,*® it cannot deter- 
mine questions of fact,*® unless statutes so pro- 
The findings of fact of the board or com- 
mission, or a single member of the board or single 


While the reviewing court 


x 


[b] Not jury question.—Where 
evidence disclosed other laborers were 
doing same class of work, permitting 
jury to determine fair average weekly 
wage of claimant was error. Texas 
Employers’ Ins. sAss’n v. McGrady, 
(Tex.Civ. App.) 30.S.W. (2d) 588. 


49. Hartley v. State Industrial Ac- 
oan’ Commission, 261 P. 71, 123 Or. 


[a] Rule applied to questions con- 
cerning (1) weight (State v. Derrer, 
130 N.E. 557, 101° Ohio St. 498) (2) 
and sufficiency of the evidence (Stand- 
ard Accident Ins. Co. v. Williams, 
(Tex.Commn.App.) 14 S.W.(2d) 1015 
Laff (Civ.App.) 4 S.W.(2d) 1023]). 


50. See statutory provisions; 
cases infra this note. 


[a] In Washington, under Reming- 
ton Code (1915) § 6604-20, the clas- 
sification by the industrial insurance 
department of an employee as one 
suffering from permanent partial disa- 
bility is one subject to review, while 
the ‘amount of the award after classifi- 
cation is not subject to review. 
Parker v. Industrial Insurance De- 
partment, 172 P. 830, 102 Wash. 118. 


51. U.S.—Texas ‘Employers’ Ins. 
Ass'n v. Sheppeard, 62 F.(2d) 122 [aff 
58 F.(2d) 415]; Showers v. Crowell, 
46 F.(2d) 361; Continental Casualty 
Co. v. Lawson, 2 F.Suppl. 459 [rev 
64 F.(2d) 802]. 


Mont.—Moffett v. Bozeman Canning 
Co., 26 P.(2d) 973; Brajcich v. Repub- 
lic Coal Co., 23 P.(2d) 337, 94 Mont. 
568; Murphy v. Industrial Accident 
Board, 16 P.(2d) 705, 93 Mont. 1; 
Kerns v. Anaconda Copper Mining 
Co., 289 P. 563, 87 Mont. 546; Landeen 
v. Toole County ‘Refining Co., 277 P. 
615, 85 Mont. 41; Herberson v. Great 
Falls Coal & Wood Co., 273 P. 294, 83 
Mont. 527; Edwards v. Butte & Su- 
perior Mining Co., 270 P. 634, 83 Mont. 
122; Goodwin v. Elm Orlu Mining Co., 
269 P. 408, 83 Mont. 152. 


Ohio.—Industrial Commission of 
Ohio v. Tripsansky, 165 N.E. 297, 119 
Ohio St. 594 [aff 167 N.E. 373, 31 Ohio 
App. 397]. 


_Or.—Farrin v. State Industrial Ac- 
cident Commission, 205 P. 984, 104 Or. 
452; Stark v. State Industrial Acci- 
gent Commission, 204 P. 151, 103 Or. 


and 


Tex.—uU. S. Fidelity & Guaranty Co. 
v. Nettles, (Civ.App.) 21 S.W.(2d) 31 
[rev (Commn.App.) 35 S.W.(2d) 1045]; 
Texas Employers’ Ins. Ass’n v. Her- 
ring, (Commn.App.) 280 S.W. 740 [rev 
(Civ.App.) 269 S.W. 249]. 


Wash.—McArthur v. Department of 
Labor and Industries, 23 P.(2d) 417; 
Olson v. Departmeht of Labor and In- 
dustries of Washington, 249 P. 789, 
140 Wash. 703; Bogetich v. Depart- 
ment of Labor and Industries, 222 P. 
890, 128 Wash. 480; -—Kavaja v. De- 
partment of Labor and Industries of 
Washington, 218 P. 196, 126 Wash. 
284; McMullin vy. Department of 
Labor and Industries of Washington, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1393] 


WORKMEN’S COMPENSATION ACTS 


are final5? and conelusive,®? and cannot be reviewed,** 


-207 P. 956, 120 Wash. 525; Sweitzer 
v. Industrial Ins. Commission of 
Washington, 199 P. 724, 116 Wash. 
398; Whipple v. Industrial Ins. Com- 
mission of Washington, 199 P. 455, 116 
Wash. 341; Foster v. Industrial In- 
surance Commission, 181 P. 912, 107 
Wash. 400. 


Wis.—Kannenberg Granite Co. v. 
Industrial Commission of Wisconsin, 
250. N.W. 821; Goldsworthy v. 
Schreiber, 250 N.W. 427; Van Dome- 
Jon v. Town of Vanden Broeck, 249 
N.W. 60; Simmons Co. v. Industrial 
Commission of Wisconsin, 248 N.W. 
443, 211 Wis. 445; Milwaukee Electric 
Ry. & Light Co. v. Industrial Com- 
mission of Wisconsin, 247 N.W. 841; 
Indrebo v. Industrial Commission of 
Wisconsin, 243 N.W. 464, 209 Wis. 272; 
Derong v. Industrial Commission, 244 
N.W. 591, 209 Wis. 88; Barragar v. 
Industrial Commission of Wisconsin, 
238 N.W. 368, 205 Wis. 550, 78 A.L.R. 
679; Winter v. Industrial Commis- 
sion, 237 N.W. 106, 205 Wis. 246; 
Gerue v. Medford Bridge Co., 236 N. 
W. 528, 205 Wis. 68; Milwaukee Cas- 
ket Co. v. Kimball, 230 N.W. 627, 201 
Wis. 516; Kraft v. Industrial Commis- 
sion, 230 N.W. 36, 201 Wis. 339; Tesch 
v. Industrial Commission, 229 N.W. 
194, 200 Wis. 616; Zurich General Ac- 
cident & Liability Ins. Co. v. Indus- 
trial Commission of Wisconsin, 216 
N.W. 137, 196 Wis. 159 [rev 220 N.W. 
377, 196 Wis. 159]; McCarthy v. In- 
dustrial Commission, 215 N.W. 824, 
194 Wis. 198; Pfister & Vogel Leather 
Co. v. Industrial Commission of Wis- 
consin, 215 N.W. 815, 194 Wis. 131; 
Scott & Howe Lumber Co. v. Indus- 
trial Commission, 199 N.W. 160, 184 
Wis. 278; Scott & Howe Lumber Co. 
v. Industrial Commission, 199 N.W. 
160, 184 Wis. 278; Widell Co. v. Indus- 
trial Commission of Wisconsin, 192 
N.W. 449, 180 Wis. 179; A. Breslauer 
Co. v. Industrial Commission of Wis- 
consin, 167 N.W. 256, 167 Wis. 202; 
Milwaukee First Nat. Bank v. Indus- 
trial Commn. of Wisconsin, 154 N.W. 
847, 161 Wis. 526; Hoenig v. Indus- 
trial Commission, 150 N.W. 996, 159 
Wis. 646, L.R.A.1916A 339; Oldenberg 
v. Industrial Commn., 150 N.W. 444, 
159 Wis. 333; Northwestern Iron Co. 
v. Industrial Commn., 142 N.W. 271, 
154 Wis. 97, L.R.A.1916A 366, Ann. 
Cas.1915B 877. 


[a] Statute declaring the labor de- 
partment’s decision in a workman’s 
compensation proceeding prima facie 
correct does not have the same pre- 
sumptive effect where testimony is 
taken before the examiner as where it 
is taken before members of a joint 
board. Cheney v. Department of La- 
bor and Industries of State of Wash- 
ington, (Wash.) 26 P.(2d) 393. 


[b] In Wisconsin (1) while there 
are two kinds of facts, evidentiary and 
inferential (see Fact 25 C.J. p 335 note 
83 [a]), (2) and the word “fact,’’ as 
employed in the legal sense, includes 
those oonclusions reached by the trier 
from sifting testimony, weighing evi- 
dence, and passing on the credit of the 
witnesses, and does not denote those 
inferences drawn by the trial court 
from the facts ascertained and settled 
by it (Porter v. Industrial Commis- 
sion of Wisconsin, 181 N.W. 317, 173 
Wis. 267), (3) findings of fact, within 
the meaning of St. (1919) § 2394-19, 
are findings of ultimate (Porter v. In- 
dustrial Commission of Wisconsin, su- 
pra; Northwestern Iron Co. v. In- 
dustrial Commission, 142 N.W. 271, 
154 Wis. 97, L.R:A.1916A 366, Ann. 
Cas.1915B 877), 
dentiary (Porter vy. Industrial Com- 
mission of Wisconsin, supra; North- 
western Iron ‘Co. v. Industrial Com- 
mission, supra), facts. (5) ‘Fact” 


« 


(4) rather than evi-: 


defined generally see 25 C.J. p 335. 
(6) “Evidentiary’ fact” defined see 
Evidentiary 23 C.J. 174 text and 
note 20. (7) “Inferential fact’ de- 
fined see Inferential 31 C.J. p 1181 note 
26 [a]. (8) “Ultimate fact” defined 
see Ultimate § 2. (9) “Finding of 
eee defined see Finding 25 C.J. p 
133. 


52. Texas Employers’ Ins. Ass’n v. 
Sheppeard, 62 F.(2d) 122 [aff 58 F. 
(2d) 415]; Continental Casualty Co. v. 
Lawson, 2 F.Suppl. 459 [rev 64 F.(2d) 
802]; Van Domelon v. Town of Vanden 
Broeck, (Wis.) 249 N.W. 60; Pfister 
& Vogel Leather Co. v. Industrial 
Commission of Wisconsin, 215 N.W. 
815, 194 Wis. 1381. 


{a] Im field of inferences from evi- 
dentiary facts, the action of the com- 
mission is final and controlling under 
the authority conferred on it by law, 
unless it appears that there is no rea- 
sonable basis for its conclusions un- 
der the facts and circumstances be- 
fore it. Porter v. Industrial Commis- 
sion of Wisconsin, 181 N.W. 317, 173 
Wis. 267; Milwaukee Western Fuel 
Co. v. Industrial Commission, 150 N. 
W. 998, 159 Wis. 635. 


53. Mont.—Edwards v. Butte & Su- 
eter Mining Co., 270 P. 634, 83 Mont. 
122. 


Or.—Landberg’ v. State Industrial 
ra gi Commission, 215 P. 594, 107 
1g . 


Tex.—Texas Employers’ Ins. Ass’n 
v. Finney, (Civ.App.) 45 S.W.(2d) 298; 
Southern Casualty Co. v. Boykin, (Civ. 
App.) 298 S.W. 639; Texas Employ- 
ers’ Ins. Ass’n v. Shilling, (Civ.App.) 
279 S.W. 865 [rev 289 S.W. 996]; In- 
demnity Ins. Co. of North America 
v. Scott, (Civ.App.) 278 S.W. 347 [aff 
298 S.W. 414]. 


Wash.—Sweitzer v. Industrial Ins. 
Commission of Washington, 199 N.W. 
724, 116 Wash. 398. - 


Wis.—Milwaukee Electric Ry. & 
Light. Co. v. Industrial Commission of 
Wisconsin, 247 N.W. 841; Indrebo vy. 
Industrial Commission of Wisconsin, 
243 N.W. 464, 209 Wis. 272; Gerue v. 
Medford Bridge Co., 236 N.W. 528, 
205 Wis. 68; Milwaukee Casket Co. 
v. Kimball, 230 N.W. 627, 201 Wis. 
516; Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion of Wisconsin, 216 N.W. 137, 196 
Wis. 159 [rev 220 N.W. 377, 196 Wis. 
159]; Eagle Chemical Co. v. Nowak, 
154 N.W. 636, 167 Wis. 446. 


[a] Other statement.—The court is 
bound by the verdict of the jury. 
Brothers v. State Industrial Accident 
Commission, 12 P.(2d) 302, 139 Or. 
658; Farrin v. State Industrial Acci- 
dent Commission, 205 P. 984, 104 Or. 
452; Stark v. State Industrial Acci- 
dent Commission, 204 P. 151, 103 Or. 
80; Cherry v. Magnolia Petroleum 
Co., (Tex.Civ.App.) 24 S.W.(2d) 549 
[aff 45 S.W.(2d) 555]; Standard Ac- 
cident Ins. Co. v. Williams, (Civ.App.) 
ti bea 1023 [aff 14 S.W.(2d) 


[b] Rule applied to questions con- 
cerning’ (1) dependency (Edwards v. 
Butte & Superior Mining Co., 270 P. 
684, 83 Mont. 122) and (2) amount 
of award (Sweitzer v. Industrial Ins. 
Commission of Washington, 199 P. 
724, 116 Wash. 398). 


[ec] In Wisconsin, the provision of 
St. (1919) § 2394-19, that findings of 
fact made by the commission acting 


within its power shall, in the absence: 


of fraud, be conclusive, has been ap- 
plied to a further appeal from a court 
review of the award of the commis- 
sion. Porter v. Industrial Commis- 
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sion of ‘Wisconsin, 181 N.W. 317, 173 
Wis. 267. 


54. Whipple v. 
Commission of Washington, 
455, 116 Wash. 341. 


{a] Other statements.—(1) Find- 
ings of the industrial commission are 
findings of fact as respects review by 
the court on further review. Golds- 
worthy v. Schreiber, (Wis.) 250 N.W. 
427. (2) Finding cannot be set aside. 
Texas Employers’ Ins. Ass’n v. Moore, 
(Tex.Civ.App.) 279 S.W. 516; Derong 
v. Industrial Commission, 244 N.W. 
591, 209 Wis. 88; A. Breslauer Co. v. 
Industrial Commission of Wisconsin, 
167 N.W. 256, 167 Wis. 202. (3) The 
court must sustain findings of the 
board and trial court. Landeen v. 
Toole County Refining Co., 277 P. 615, 
85 Mont. 41; Olson v. Department of 
Labor and Industries of Washington, 
249 P. 789, 140 Wash. 703; Winter v. 
Industrial Commission, 237 N.W. 106, 
205 Wis. 246. (4) The court could not 
disregard the jury’s finding. Helton 
v. State Industrial Accident Commis- 
sion, 18 (P.(2d)e 83t) 142) Or249.4/() 
The court cannot overturn a judgment 
of lower courts. Texas Employers’ 
Ins. Ass’n y. Herring, (Tex.Commn. 
App.) 280 S.W. 740 [rev (Civ.App.) 
269 S.W. 249]. (6) The appellate 
court could not interfere with the 
jury’s finding. U.S. Fidelity & Guar- 
anty Co. v. Nettles, (Tex.Civ.App.) 21 
S.W.(2d) 31 [rev (Commn.App.) 35 S. 
W.(2d) 1045). (7) Decree must be 
affirmed. Showers v. Crowell, 46 F. 
(2d) 361; Brajcich v. Republic Coal 
Co., 23 P.(2d) 337, 94 Mont. 568; State 
v. Derrer, 130 N.E. 557, 101 Ohio St. 
498; McArthur v. Department of 
Labor and Industries, (Wash.) 23 P. 
(2d) 417. (8) Findings of fact by the 
commission or board should not be 
disturbed. Herberson v. Great Falls 
Coal & Wood Co., 273 P. 294, 83 Mont. 
527; Edwards v. Butte & Superior 
Mining Co., 270 P. 634, 83 Mont. 122; 
Van Koten v. State Industrial Acci- 
dent Commission, 223 P. 945, 110 Or. 
574; Stark v. State Industrial Acci- 
dent Commission, 204 P. 151, 103 Or. 
80; Associated Employers’ Reciprocal 
v. Brown, (Tex.Civ.App.) 56 S.W.(2a) 
483; Texas Indemnity Ins. Co. v. Hel- 
loway,, (Civ.App.) 30 'S.W.(2d) 921 
Laff 40 S.W.(2d) 75]; Security Union 
Casualty Co. v. Hunt, (Civ.App.) 294 
S.W. 695; McMullin v. Department of 
Labor and Industries of Washington, 
207 P. 956, 120 Wash. 525; Kannen- 
berg Granite Co. v. Industrial Com- 
mission of Wisconsin, (Wis.) 250 N. 


Industrial Ins. 
199 iP: 


W. 821; Goldsworthy v. Schreiber, 
(Wis.) 250 N.W. 427; Indrebo v. In- 
dustrial Commission of Wisconsin, 


243 N.W. 464, 209 Wis. 272; Barragar 
v. Industrial Commission of Wiscon- 
sin, 238 N.W. 368, 205 Wis. 550, 78 
A.L.R. 679; Newman v. Industrial 
Commission, 234 N.W. 495, 203 Wis. 


358; Chain Belt Co, v. Bavle, 206 
N.W. 209, 188 Wis. 414; Ronning v. 
Carter, 200 N.W. 652, 185 Wis. 384; 


Johnstad vy. Lake Superior Terminal 
& Transfer Ry. Co., 162 N.W. 659, 165 
Wis. 499; Milwaukee First Nat. Bank 
v. Industrial Commn. of Wisconsin, 


444, 159 Wis. 333; Northwestern Iron 
Co. v. Industrial Commn., 142 N.wW. 
271, 154 Wis. 97, L.R.A.1916A 366, Ann. 
Cas.1915B 877. (9) Finding cannot 
be reversed. Showers v. Crowell, 46 
F.(2d) 361; Murphy v. Industrial Ac- 
cident Board, 16 P.(2d) 705, 93 Mont. 
1; Kerns v. Anaconda Copper Mining 
Co., 289 P. 563, 87 Mont. 546; Herber- 
son v. Great Falls Coal & Wood Co., 
273 P. 294, 83 Mont. 527; Goodwin v. 
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if there is any®® competent,®* conflicting,5’ con- 
troverted,®* credible,®® or substantial®® evidence,®* 
support thereof.®* 


however slight,°? in 


Elm Orlu Mining Co., 269 P. 403, 83 
Mont. 152; Kavaja v. Department of 
Labor and Industries of Washington, 
218 P. 196, 126 Wash. 284; Simmons 
Co. v. Industrial Commission of Wis- 
consin, 248 N.W. 448, 211 Wis. 445; 
McCarthy v. Industrial Commission, 
215 N.W. 824, 194 Wis. 198. (10) Find- 


ing will not be disturbed. Stojic v. In-, 


dustrial Commission, 205 N.W. 795, 
188 Wis. 228. (11) Findings must 
stand. Brenner v. Heruben, 176 N. 
W. 228, 170 Wis. 565. 


[b] Rule applied to particular 
questions concerning: 
injured employee was employed by 
owners of lease or firm contracting to 
drill well (Security Union Casualty 
Co. v. Hunt, (Tex.Civ.App.) 294 S.W. 
695); (2) dependency (Edwards v. 
Butte & Superior Mining Co., 270 P. 
634, 83 Mont. 122); (3) cause of death 
or injury (Kannenberg Granite Co. 
v. Industrial Commission of Wiscon- 
sin, (Wis.) 250 N.W. 821; A. Breslauer 
Co. v. Industrial Commission of Wis- 
consin, 167 N.W. 256, 167 Wis. 202); 
(4) finding of injury to eye in course 
of employment (Industrial Commis- 
sion of Ohio v. Tripsansky, 165 N.E. 
297, 119 Ohio St. 594 [aff 167 N.E. 
373, 31 Ohio App. 397]; Olson v. De- 
partment of Labor and Industries, of 
Washington, 249 P. 789, 140 Wash. 
703); (5) as to temporary total dis- 
ability (Helton v. State Industrial 
Accident Commission, 18 P.(2d) 831, 
142 Or. 49); and (6) that injured em- 
ployee had fully recovered (Showers 
v. Crowell, 46 F.(2d) 361). 


[ec] Commission’s finding that pre- 
sumption against suicide was not 
overcome must be upheld. Simmons 
Co. v. Industrial Commission of Wis- 
consin, 248 N.W. 443, 211 Wis. 445. 


[d] Where conclusion relates to 
subject of expert knowledge (1) it 
should be reversed with great reluct- 
ance. McCarthy v. Industrial Com- 
mission, 215 N.W. 824, 194 Wis. 198. 
(2) Thus the court is not justified in 
setting aside the commission’s order 
denying compensation on the ground 
that inguinal hernia was not shown to 
be traumatic. McCarthy v. Industrial 
Commission, 215 N.W. 824, 194 Wis. 
198. 


[e] Reason for rule is the statu- 
tory provision making the decision of 
the department prima facie correct. 
Kavaja v. Department of Labor and 
Industries of Washington, 218 P. 196, 
126 Wash. 284. 


55. Williams v. Brownfield-Canty 
Carpet Co., (Mont.) 26 P.(2d) 980; 
Herberson y. Great Falls Coal & Wood 
Co., 273 P. 294, 88 Mont. 527; Kan- 
nenberg Granite Co. v. Industrial 
Commission of Wisconsin, (Wis.) 250 
N.W. 821: Winter v. Industrial Com- 
mission, 287 N.W. 106, 205 Wis. 246; 
Aatna Life Ins. Co. v. Schmiedeke, 213 
N.W. 292, 192 Wis. 574; Wm. Esser 
& Co. v. Industrial Commission of 
Wisconsin, 211 N.W. 150, 191 Wis. 473; 
Stojic v. Industrial Commission, 205 
N.W. 795, 188 Wis. 228; Porter v. In- 
dustrial Commission of Wisconsin, 181 
Nw: 9317, 173 Wis., 267; Hoenig v. 
Industrial Commission, 150 N.W. 996, 
159 Wis. 646, L.R.A.1916A 339; Olden- 
berg v. Industrial Commn., 150 N.W. 
444, 159 Wis. 333. 


{a] Other statemert.—If there is 
some evidence in support, the finding 
is final. Farrin v. State Industrial 
Accident’ Commission, 205 P. 984, 104 
Or. 452. 


56. Brothers v. State Industrial 


(1) Whether | 


How- 


Accident Commission, 12 P.(2d) 302, 
139 Or. 658; Anderson v. State Indus- 
trial Accident Commission, 215 P. 582, 
107 Or. 304, 


57. Fidelity Union Casualty Co. v. 
Koonce, (Tex.Civ.App.) 51 S.W.(2d) 
777; Maryland Casualty Co. v. Boverie, 
(Civ.App.) 37 S.W.(2d) 310; Texas 
Employers’ Ins. Ass’n v. Drews, (Civ. 
App.) 297 S.W. 630; Security Union 
Casualty Co. v. Hunt, (Civ.App.) 294 
S.W. 695; Olson v. Department of 
Labor and Industries of Washington, 
249 P. 789, 140 Wash. 708. 


[a] Thus, when three of four doc- 
tors testified that the disability com- 
plained of was not attributable to in- 
juries caused by the accident, al- 
though they might have contributed 
to the disability, the order will not 
be reversed. Kavaja v. Department 
of Labor and Industries of Washing- 
ton, 218 P. 196, 126 Wash. 284. 


58. Geru v. Medford Bridge Co., 
236 N.W. 528, 205 Wis. 68. 


59. Derong v. Industrial Commis- 
sion, 244 N.W, 594, .209 Wis. 88; Win- 
ter v. Industrial Commission, 237 N. 
W. 106, 205 Wis. 246; Milwaukee Coke, 
etce., Co. v. Industrial Commission, 
151 N.W. 245, 160 Wis. 247. 


60. Showers v. Crowell, 46 F.(2d) 
361; Edwards v. Butte & Superior 
Mining Co., 270 P. 634, 88 Mont. 122; 
Davies v. Texas Employers’ Ins. 
Ass’n, (Commn.App.) 29 S.W.(2d) 
987 [overr motion for reh 16 S.W.(2d) 
524, rev (Civ.App.) 6 S.W.(2d) 792]; 
Hoenig v. Industrial Commission, 
150 N.W. 996, 159 Wis. 646, L.R.A. 
1916A 339; Northwestern Iron Co. v. 
Industrial Commission, 142 N.W. 271, 
154 Wis. 97, L.R.A.1916A 366, Ann. 
Cas. 1915B 877. 


[a] Isolated bits of testimony are 
not sufficient. Tesch v. Industrial 
Commission, 229 N.W. 194, 200 Wis. 
616. 


61. U.S.—Texas Employers’ Ins. 
Ass’n v. Sheppeard, 62 F.(2d) 132 
{aff 58 F.(2d) 415]; Continental Cas- 
ualty Co. v. Lawson, 2 F.Suppl. 459 


[rev 64 F.(2d) 802]. 


Ohio.—Industrial Commission of 
Ohio v. Tripsansky, 165 N.E. 297, 119 
Ohio St. 594 [aff 167 N.E. 373, 31 Ohio 
App. 397). 


Or.—Helton v. State Industrial Ac- 
cident Commission, 18 F.(2d) 831, 
142 Or. 49. 


Tex.—Standard Acc. Ins. Co. v. 
Williams, «Commn.App.) 14 S.W.(2d) 
1015 [aff (Civ.App.) 4 S.W.(2d) 1023]; 
Commercial Standard Ins. Co. v. Mc- 
Gee, (Civ.App.) 40 S.W.(2d) 1105; U. 
S. Fidelity & Guaranty Co. v. Nettles, 
(Giv.App.)* ~21 14S!Wi(2d) © 31» brev, 
(Commn.App.) 35 S.W.(2d) 1045]. 


Wis.—Goldsworthy v. Schreiber, 
250 N.W. 427; Milwaukee Electric Ry. 
& Light Co. v. Industrial Commis- 
sion of Wisconsin, 247 N.W. 841; Bar- 
ragar v. Industrial Commission of 
Wisconsin, 238 N.W. 368, 205 Wis. 550, 
78 A.L.R. 679; A. Breslauer Co. v. 
Industrial Commission of Wisconsin, 
167 N.W. 256, 167 Wis. 202. 


[a] Where evidence appears in 
record, it must be considered with 
other evidence in determining wheth- 
er the findings are justified. Good- 
win v. Elm Orlu Mining Co., 269 P. 
403, 88 Mont. 152. 

[b] Recourse may be had to mem- 
orandum of decision made by the 
commission as a basis for more for- 
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ever, the rule is otherwise where there is no 
evidence in support of the finding or decision,** 


mal findings of fact. Manitowoc 
Boiler Works v. Industrial Commis- 
sion of Wisconsin, 163 N.W. 172, 165 
Wis. 592. 


{c] Contrary conclusion.—That 
evidence was presented from which 
the commission could have reached a 
contrary conclusion is immaterial. 
Barragar v. Industrial Commission 
of Wiscdnsin, 238 N.W. 368, 205 Wis. 
550, 78 A.L.R.'679. i 


62. Industrial Commission of Ohio 
v. Dense, 14 Ohio App. 224; Farrin v. 
State Industrial Accident Commis- 
sion, 205 P. 984,*104 Or. 452; Stark 
v. State Industrial Accident Commis- 
sion, 204 P. 151, T03 Or. 80. 


63. U.S.—Texa’s Employers’ Ins. 
Ass'n v. Sheppeard, 62 F.(2d) 122 [aff 
58 F.(2d) 415]; Showers v. Crowell, 
46 F.(2d) 361; Continental Casualty 
Co. v. Lawson, 2 F.Suppl. 459 [rev 64 
F.(2d) 802]. 


Mont.—Herberson y. Great Falls 
Coal & Wood Co., 273 P. 294, 83 Mont. 
527; Edwards v. Butte & Superior 
Mining Co., 270 P. 634, 83 Mont. 122. 


Or.—Helton v. State Industrial Ac- 
cident Commission, 18 P.(2d) 831, 
142 Or. 49; Brothers v. State Indus- 
trial Accident Commission, 12 P.(2d) 
302, 139 Or. 658; Farrin v. State In- 
dustrial Accident Commission, 205 
P. 984, 104 Or. 452; Stark v. State In- 
dustrial Accident Commission, 204 P. 
151, 103 Or. 80. 


Tex.—U. S. Fidelity & Guaranty 
Co. v. Nettles, (Civ.App.) 21 S.W.(2d) 
31 [rev (Commn.App.) 35 S.W.(2d) 
1045]; Security Union Casualty Co. 
v. Hunt, (Civ.App.) 294 S.W. 695. 


Wash.—Olson v. Department of La- 
bor and Industries of Washington, 
249 P. 789, 140 Wash. 703. 


Wis.—Kannenberg Granite Co. v. 
Industrial Commission of Wisconsin, 
250 N.W. 821; Goldsworthy v. Schrei- 
ber, 250 N.W. 427; Milwaukee Elec- 
tric Ry. & Light Co. v. Industrial 
Commission of Wisconsin, 247 N.W. 
841; Derong v. Industrial Commis- 
sion, 244 N.W. 591, 209 Wis. 88; Gerue 
v. Medford Bridge Co., 236 N.W. 528, 
205 Wis. 68; Zurich General Accident 
& Liability Ins. Co. v. Industrial 
Commission of Wisconsin, 216 N.W. 
137, -196°> Wis... 159, {rev, “on” other 
grounds 220 N.W. 377, 196 Wis. 159]; 
A. Breslauer Co. vy. Industrial Com- 
mission of Wisconsin, 167 N.W. 256, 
167 Wis. 202. 


64. Landberg vy. State Industrial 
Accident Commission, 215 P. 594, 107 
Or. 498; Texas Employers’ Ins. Ass’n 
v. Herring, (Tex.CommnjA‘p.) 280 
S.W. 740 [rev (Civ.App.) 269 S.W. 
249]; Texas Employers’ Ins. Ass’n y. 
Burnett, (Civ.App.) 52 S,W.(2d) 771; 
Van Domelon v. Town of Vanden 
Broeck, (Wis.) 249 N.W. 60; Simmons 
Co. v. Industrial Commission of Wis- 
consin, 248 N.W. 448, 211 Wis. 445; 
Pfister & Vogel Leather Co. v. Indus- 
trial Commission of Wisconsin, 215 
N.W. 815, 194 Wis. 131; Scott & Howe 
Lumber Co. v. Industrial Commission, 
199 N.W. 160, 184 Wis. 278; Scott & 
Howe Lumber Coyyv. Industrial Com- 
mission of Wisconsin, 199 N.W. 159, 
184 Wis. 276; Widell Co. v. Indus- 
trial Commission of Wisconsin, 192 
N.W. 449, 180 Wis. 179. 


[a] Trial judge’s personal exam- 
ination of compensation claimant 
does not warrant conclusion in op- 
position to board’s finding. -Dosen v. 
East Butte Copper Mining Co., 254 


For later cases, developments and changes in the law see Annotations, same title and s.ciion number. 
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or the finding is manifestly contrary to the great 
weight of the evidence,®® or the findings or order 
of the board or commission are reversed on the rec- 
ord,®* or are incorrect,®* or the discretion of the 
department has been exercised in a capricious and 
arbitrary manner,®® or the findings are the unjust 
result of fundamentally erroneous methods.°® How- 
ever, conclusions of law of the board or commission 
are not binding on the reviewing court,’ but are re- 


viewable.7! 
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also by trial de novo,7? the doctrine that compen- 
sation judgments will not be disturbed if supported 
by competent evidence, however meager or uncon- 
vineing,?* is no longer in force;7* the court is to 
make independent findings of fact and decree ac- 


[§ 1334] (6) Harmless or Prejudicial Errors.* 
As in civil actions generally,7® errors which did the 
complaining party no injury will not justify disturb- 


ing the decision,’” whether these errors consist in 


Where the further review of a trial de novo is 


P. 880, 78 Mont. 579. 


65. Moffett v. Bozeman Canning 
Co., (Mont.) 26 P.(2d) 973; Brajcich 
v. Republic Coal Co., 23 P.(2d) 337, 
94 Mont. 568; Murphy v. Industrial 
Accident Board, 16 P.(2d) 705, 93 
Mont. 1; Kerns v. Anaconda Copper 
Mining Co., 289 P. 563, 87 Mont. 546; 
Landeen v. Toole County Refining 
Co., 277 P. 615, 85 Mont. 41; Herber- 
son v. Great Falls Coal & Wood Co., 
273 P. 294, 83 Mont. 527; Goodwin 
v. Elm Orlu Mining Co., 269 P. 403, 
83 Mont. 152; Texas Employers’ Ins. 
Ass’n v. Herring, (Tex.Commn.App.) 
280 S.W. 740 [rev (Civ.App.) 269 S. 
W. 249]; McArthur v. Department of 
Labor and Industries, (Wash.) 23 P. 
(2d) 417; Olson v. Department of La- 
bor and Industries of Washington, 
249 P. 789, 140 Wash. 703; Gerue v. 
Medford Bridge Co., 236 N.W. 528, 205 
Wis. 68. 


[a] Where evidence warrants 
doubt, a finding of the industrial com- 
mission cannot be disturbed as _ be- 
ing against a preponderance of the 
evidence. Winter v. Industrial Com- 
mission; 237 N.W. 106, 205 Wis. 246. 


66. Goodwin v. Elm Orlu Mining 
Co., 269 P. 403, 83 Mont. 152; Indrebo 
vy. Industrial Commission of Wiscon- 
Sin, 243 N.W. 464, 209 Wis. 272. 


[a] General rule inapplicable.— 
As itis a statutory maxim that, when 
the reason for a rule ceases, sO 
should the rule, the rule that the su- 
preme court will not reverse the find- 
ings of the district court except 
where the evidence clearly prepon- 
derates against them does not attach 
on an appeal under the Workmen’s 
Oe Serna Act from a judgment 
of the district court reversing an or- 
der denying compensation in a case 
heard in the district court on the rec- 
ord as made before the board and the 
briefs of counsel. Morgan v. Butte 
Central Min. & Mill. Co., 194 P. 496, 
58 Mont. 633. 


67. Goodwin v. Elm Orlu Mining 
Co., 269 P. 403, 83 Mont. 152. 


68. Continental Casualty Co. v. 
Lawsen, 2 F.Suppl. 459 [rev 64 F.(2d) 


802]; Texas Employers’ Ins. Ass’n v. 
Bradshaw, (Tex.Civ.App.) 27 S.W. 
(2d) 314; McMullin v. Department 


of Labor and Industry of Washing- 
ton, 207 P. 956, 120 Wash. 525; Tay- 
lor v. Industrial Ins. Commission of 
Washington, 206 P. 973, 120 Wash. 
4; Sweitzer v. Industrial Ins. Com- 
mission of Washington, 199 P. 724, 
116 Wash. 398; Whipple v. Industrial 
Ins. Commission of Washington, 199 
P. 455, 116 Wash. 341; Foster v. In- 
dustrial Insurance Commission, 181 
P. 912, 107 Wash. 400. 


[a] What, constitutes arbitrary or 
capricious award.—For an action of 
the industrial insurance commission, 
as to compensation for injury to an 
employee, to be “arbitrary or capri- 
cious,” relative to right of review, it 


[71 C. J.—88] 


must be willful and unreasoning, 
without consideration, and in disre- 
gard of the facts and circumstances 
of the case; and when exercised hon- 
estly and on due consideration, and 
there is room for two opinions, it is 
not enough that it may be believed 
that an erroneous conclusion was 
reached. Sweitzer v. Industrial Ins. 
Commission of Washington, 199 P. 
724, 116 Wash. 398. 


[b] Awards not capricious.—(1) 
An award of one hundred and fifty 
dollars for permanent partial disabili- 
ty from the loss of a finger amputat- 
ed at the distal joint, an injury not 
specified in the scheduled injuries, 
made according to schedule adopted 
by the commission fixing compensa- 
tion in proportion to compensation for 
the injuries specified in the statute, 
is not a capricious and arbitrary 
award. Foster v. Industrial. Insur- 
ance Commission, 181 P. 912, 107 
Wash, 400. (2) In a workmen’s com- 
pensation proceeding, in which there 
was no question as to the proper clas- 
sification of the disability, the mere 
fact that the witnesses on the trial 
may not have agreed as to the extent 
of the injury, and that the prepon- 
derance of the testimony was in favor 
of the employee does not show that 
the discretion of the department of 
labor and industries, in awarding the 
employee an amount less than that 
to which he claimed to be entitled, 
was exercised in a capricious or ar- 
bitrary manner, so as to warrant the 
court in disturbing the award. Bo- 
getich v. Department of Labor and 
Industries, 222 P. 890, 128 Wash. 430. 


69. Continental Casualty Co. v. 
Lawson, 2 F.Suppl. 459 [rev 64 F.(2da) 
802]; Frank Martin-Laskin Co. v. 
Industrial Commission, 193 N.W. 70, 
180 Wis. 334. 


70. Slatmeyer v. Industrial Com- 
mission of Ohio, 155 N.E. 484, 115 
Ohio St. 654 [foll Consolidated Iron- 
Steel Mfg. Co. v. Industrial Commis- 
sion of Ohio, 156 N.E. 1438, 115 Ohio 
St. 704 (error dism 48 S.Ct. 322, 276 
U.S. 600, 72 L.Ed. 725)]; Zappala v. 
Industrial Ins. Commission, 144 P. 54, 
82 Wash. 314, L.R.A. 1916A 295; West- 
ern Fruit Co. v. Rau, 238 N.W. 854, 
206 Wis. 125. 


[a] Rule applied.—(1) Whether 
undisputed facts showing the presi- 
dent’s custom of driving employees 
home after work created an implied 
contract is a conclusion of law, so 
that a conclusion of the industrial 
commission thereon was not binding 
on the supreme court. Western Fruit 
Co. v. Rau, 238 N.W. 854, 206 Wis. 125. 
(2) Rulings of the commission or 
board as to the construction of the 
compensation statute are not binding 
on the reviewing court (Zappala v. 
Industrial Insurance Commission, 144 
P. 54, °82 Wash. 314, L.R.A.1916A 
295), (3) since otherwise there would 
be no purpose in the statutory right 
to appeal to the courts from: the 


judgment of the board or commission 
(Zappala v. Industrial Insurance 
Commission, supra). (4) Statutory 
right to appeal to courts from judg- 
ment of board or commission see su- 
pra § 1122 et seq. 


[b] Questions of policy of admin- 
istration of acts, as determined by 
the board or commission, generally 
will be recognized by the reviewing 
court. Zappala v. Industrial Insur- 
ance Commission, 144 P. 54, 82 Wash. 
314, L.R.A.1916A 295. 


71. Western Weighing & Inspec- 
tion Bureau v. Industrial Commis- 
on of Wisconsin, (Wis.) 250 N.W. 


[a] Bule applied.—(1) The indus- 
trial commission’s finding, on undis- 
puted facts, that compensation claim- 
ant was employed by a certain party 
and sustained injury while perform- 
ing service growing out of and inci- 
dental to employment, being a con- 
clusion of law, the court could ex- 
amine the ‘facts to determine the 
soundness of the conclusion. West- 
ern Weighing & Inspection Bureau v. 
Industrial Commission of Wisconsin, 
(Wis.) 250 N.W. 834. (2) So the rule 
is applied to a finding as to construc- 
tion of the Workmen’s Compensation 
Act. Zappala y. Industrial Insurance 
Commission, 144 P. 54, 82 Wash. 314, 
L.R.A.1916A 295. 


72. See supra § 1337. 
73. See supra § 1332. 


74 Peterson v. Borden’s Produce 
Co., (Neb.) 250 N.W. 240. 


75. Peterson vy. Borden’s Produce 
Co., supra. 


76. See Appeal and Error § 2878. 


77. See cases infra this note and 
notes 78 et seq. 


[a] Tlustrations.—(1) A claim 
that the pleadings do not support the 


Judgment rendered will be overruled 


where, although the pleadings are 
awkward, the parties and the court 
below construed them so as to war- 
rant the judgment. Texas Employ- 
ers’ Ins. Ass’n v. Shoemake, (Tex. 
Civ.App.) 21 S.W.(2d) 583. (2) 
Where corrections to the commission- 
er’s findings, if made as requested, 
would not affect the award, it is un- 
necessary to consider the reasons of 
the appeal relating to the court’s er- 
ror in failing to grant a motion to 
correct the findings. Anderson yv. Se- 
curity Bldg. Co., 123 A. 843, 100 Conn. 
373, 40 A.L.R. 1119. (3) A court’s 
refusal to submit as a proposition of 
law applicable to the case that the 
compensation act is invalid in forbid- 
ding courts to set aside findings of 
fact not contrary to the manifest 
weight of the evidenee is immaterial, 
where the court found that the award 
was not against such weight of the 
evidence. Marshall Field & Co. v. In- 
dustrial Commission, 137 N.E. i121, 
305 Ill. 134. (4) Whether findings in 
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rulings on pleadings,?® or the burden of proof,’® | admission or exclusion of evidence,®® submission of 


the court below were made by the 
judge as an arbitrator or as a court 
has been held immaterial where the 
results are not affected. Edgar Zinc 
Co. vy. Hamer, 285 P. 550, 130 Kan. 58. 
(5) An erroneous finding as to the 
probable weekly earnings of the em- 
ployee is not prejudicial where with- 
out evil effect during the continu- 
ance of total disability and of no 
force thereafter. Dennis v. Caffer- 
ty, 163 P. 461, 99 Kan. 810. (6) Fail- 
ure to amend pleadings to conform to 
the facts showing change of condi- 
tions before trial is harmless, where 
insurer had knowledge of the chang- 
ed condition. Norwich Union Indem- 
nity Co. y. Davis, (Tex.Civ.App.) 293 
S.W. 932. (7) An untrue, although 
unnecessary, recitation in the award 
of the court below will not require 
interference by the appellate court 
where the substantial rights of the 
parties are not affected. Colorado 
Fuel & Iron Co. v. Industrial Commis- 
oe of Colorado, 275 P. 910, 85 Colo. 
Bie 


78. See cases infra this note. 


[a] Errors held harmless.—(1) 
Failure to strike statements of terms 
and copy of the industrial accident 
poard’s award of compensation to an 
injured employee from defendants’ 
eross complaint in insurer’s suit to set 
aside the award was not prejudicial to 
plaintiff, where defendants establish- 
ed the affirmative of each issue by 
conclusive preponderance of evidence. 
Texas Employers’ Ins. Ass’n v. How- 
ard, (Tex.Civ.App.) 61 S.W.(2d) 132. 
(2) The sustaining of an exception 
to an allegation of tne petition that 
insurer admitted liability to the acci- 
dent board was not reversible error, 
since provable without allegation. 
McDowell v. Security Union Ins. Co., 
(Tex.Civ.App.) 10 S.W.(2d) 782. (3) 
Overruling a special exception that an 
allegation stating that the industrial 
board made final award was the plead- 
er’s conclusion, if erroneous, is harm- 
less where no exception was taken 
on such ground and evidence intro- 
duced under such allegation caused 
no harm. Texas Indemnity Ins. Co. 


v. Bridges, (Tex.Civ.App.) 52 S.W. 
(2d) 1075. 
[b] Pleading award.—Permitting 


an employee seeking compensation 
from his employer’s insurer to plead 
an award of the industrial accident 
board is reversible error, as such an 
award is immaterial to any issue to 
be tried by the jury. Indemnity 


Ins. Co. of North America v. Garsee,, 


(Tex.Civ.App.) 54 Suw;.(20a). 817.. 
79. See cases infra this note. 


{a] Ruling on burden of proof on 
motion to dismiss appeal was not 
prejudicial, where the preponderance 
of evidence supported jurisdiction. 
Bethlehem Steel Co. v. Traylor, 148 
A. 246, 158 Md. 116, 73 A.L.R. 479. 


[b] Erroneous assumption of bur- 
den.—In a proceeding under a com- 
pensation act, involving only the is- 
sue as to whether at the time of the 
accident deceased was engaged in in- 
terstate commerce, petitioner was not 
prejudiced by a mistaken assumption 
of counsel for the employer that the 
burden of proof was on it to show 
that he was so engaged, nor by the 
fact that it went forward with its 
proof, where such mistake was shar- 
ed by counsel for petitioner, and 
where petitioner was given opportu- 
nity before and after such proof to 
produce’ his own testimony. Car- 
berry v. Delaware, L. & W. R. Co., 


108 A. 364, 93 N.J.Law 414. 


80. Pennsylvania-Ohio Power & 
Light Co. v. Orwick, 172 N.B. 366, 122 
Ohio St. 497. 


[a] Admission of particular evi- 
dence held harmless.—(1) Admission 
of evidence other than the official 
transcript in trial on appeal from 
the industrial commission, which 
would have been reversible error, ex- 
cept for a stipulation ‘of counsel 
agreeing thereto. Industrial Com- 
mission of Ohio v. Kauffman, 164 N.E. 
510, 119 Ohio St. 494. (2) Admitting a 
certified copy of the insurance asso- 
ciation’s notice to the industrial board 
showing that it was insurer of speci- 
fied employer, where such notice du- 
plicated information in employer’s 
notice to the board. Texas Employ- 
ers’ Ins. Ass’n v. Bradford, (Tex.Civ. 
App.) 62 S.W.(2d) 158. (3) Admit- 
ting in evidence a report made by the 
employer to the industrial accident 
board to the effect that the average 


| monthly wages of deceased servant 


was three hundred dollars, where the 
evidence on the issue was without 
dispute and report showed nothing 
which was not already before the 
jury. Millers’*Indemnity Underwrit- 
ers v. Boudreaux, (Tex.Civ.App.) 245 
S.W. 1025 [aff (Commn.App.) 261 S. 
W. 137, cert den sub nom. Millers’ 
Indemnity Underwriters v. Braud, 45 
S.Ct. 128, 266 U.S. 628, 69 L.Ed. 476, 
aff 46 S.Ct. 194, 270 U.S. 59, 70 L.Ed. 
470]. (4) Admitting a statement by 
deceased employee to his mother con- 
cerning his injury, in view of eyewit- 
nesses’ testimony to same effect. 
Horn Ice Cream Co. v. Yost, 163 A. 
823, 164 Md. 24. (5) Admission of 
evidence as to previous examination 
of the employee’s eyes, where testi- 
mony did not show the condition of 
his eyes at that time. Maryland Cas- 
ualty Co. v. Hodge, 49 F.(2d) 127. 
(6) Admission of a physician’s eva- 
sive answer to a question regarding 
the employee’s disability. Texas Em- 
ployers’ Ins. Ass’n yv. Teel, (Tex.Civ. 
App.) 40 S.W.(2d) 201. (7) Admis- 
sion, in suit to set aside an award, of 
testimony about proceedings before 
the board, the matter having been 
otherwise conclusively proved. 
Ocean Accident & Guarantee Corpo- 
ration v. McCall, (Tex.Civ.App.) 25 
S.W.(2d) 653 [rev on other grounds 
(Commn.App.) 45 S.W.(2d) 178, mod 
(Commn.App.) 46 S.W.(2d) 290]. (8) 
Admission of a certified copy of the 
award made by the industrial acci- 
dent board in a suit to set aside an 
award, where it did not appear that 
the court considered the award in 
rendering a judgment for any im- 
proper purpose, and it was apparent 
that upon all the facts, which were 
practically undisputed, the court 
could properly have rendered no oth- 
er judgment. U.S. Fidelity & Guar- 
anty Co. of Baltimore, Md., v. Lowry, 
(Tex.Civ.App.) 231 S.W. 818. (9) Ad- 
mission of a physician’s testimony as 
to the injured employee’s statements. 
in view of other undisputed evidence 
of facts stated. Texas Indemnity 
Ins. Co. v. Gannon, (Tex.Civ.App.) 38 
S.W.(2d) 181. (10) Admission of in- 
admissible evidence on the issue of 
the workman’s scope of employment. 
Owners’ Realty Co. v. Bailey, 138 A. 
235, 153 Md. 274. (11) Admission of 
letters from the accident board to the 
insurer and from the insurer to the 
board. Millers’ Indemnity Under- 
writers v. Boudreaux, (Tex.Civ.App.) 
245 S.W. 1025 [aff (Commn.App.) 261 
S.W. 137, cert den sub nom. Millers’ 
Indemnity Underwriters v. Braud, 45 


S.Ct. 128, 266 U.S. 628, 69 L.Ed. 476, | 
aff 46 S.Ct. 194, 270 U.S. 59, 70 L.Ed. 
470]. (12) Admitting testimony 
showing that deceased occasionally 
worked for others during seasonal 
employment, where such testimony 
was not considered. Campbell Coal 
Co. v. Stuby, 150 A. 878, 159 Md. 280. 
(13) Admission of a physician’s tes- 
timony as to compensation claim- 
ant’s ability to work, although the 
question was objectionable as assum- 
ing a fact. Texas Employers’ Ins. 
Ass’n v. Fitzgerald, (Tex.Civ.App.) 
292 S.W. 925 [rev on other grounds 
(Commn.App.) 296 S.W. 509]. (14) 
Admission of a physician’s testimony 
as to the extent of the employee’s 
sickness. Standard Gas Equipment 
Corporation v. Baldwin, 136 A. 644, 
152 Md. 321. (15)*Admission of tes- 
timony as to erysipelas causing a 
workman’s death, where the evidence 
was undisputed. Texas Employers’ 
Ins. Ass’n vy. Drews, (Tex.Civ.App.) 
297 S.W. 630. (16) Admission of tes- 
timony by a workman, claiming com- 
pensation for an eye injury, that 
he passed the army examination. 
Oilmen’s Reciprocal Ass’n v. Hayes, 
(Tex.Civ.App.) 295 S.W. 675. (17) 
Allowing the employee to testify be- 
fore the arbitrator that he believed 
the loss of the use of his arm to be 
one-third, his other testimony tend- 
ing to show loss to that extent, and 
his injury having been exhibited to 
and examined by the arbitrator and 
the commission. Hafer Washed Coal 
Co. v. Industrial Commission, 129 N.E. 
521, 295 Ill. 578. (18) Allowing an- 
swer to an incompetent question to a 
physician, where the answer could 
not change the result. Mountain Ice 
Co. v. Durkin, 144 A. 6, 6 N.J.Misc. 
1111 [aff 147 A. 451, 105 N.J.Law 636]. 
(19) Cross-examination of the em- 
ployer’s physician as to the em- 
ployee’s statement that he had 
strained his side, in view of the same 
evidence elicited from witness and 
others without objection and his let- 
ter to employer containing the same 
statement. Texas Employers’ Ins. 
Ass’n v. Jimenez, (Tex.Civ.App.) 267 
S.W. 752. (20) Cumulative hearsay 
testimony as to the nature of de- 
ceased’s injury. Hartley v. State In- 
dustrial Accident Commission, 261 P. 
71, 123 Or. 310. -%21) Evidence of in- 
juries other than those alleged by the 
employee in a compensation case, 
where the. jury were rigorously limit- 
ed to evidence of injuries alleged. 
Maryland Casualty Co. v. Sledge, 
(Tex.Civ.App.) 46 S.W.(2d) 442. (22) 
Introduction of findings of the indus- 
trial commission in a proper compen- 
sation proceeding on employee’s av- 
erage weekly wage, if inadmissible, 
where findings disclosed that his 
wage was materially diminishing. 
Campbell Coal Co. v. Stuby, 150 A. 
878, 159 Md. 280. (23) Permitting 
compensation claimant to read, on ap- 
peal, testimony introduced by the em- 
ployer and insurer at the commis- 
sion’s hearing. Savage Mfg. Co. v. 
Magne, 139 A. 570, 154 Md. 46. (24) 
Permitting a witness to testify that, 
when a man dies underneath the wa- 
ter in a diving suit, generally the 
cause of his death is insufficient air, 
where the overwhelming weight and 
preponderance of the evidence was 
that the servant met his death by suf- 
focation and not by reason of heart 
failure as contended by defendant. 
Millers’ Indemnity Underwriters v. 
Boudreaux, (Tex.Civ.App.) 245 S.W. 
1025 [aff (Commn.App.) 261 S.W. 137, 
cert den sub nom. Millers’ Indem- 
nity Underwriters v. Braud, 45 S.Ct. 


For later cases, developments and changes in the law see Annotations, 
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128, 266 U.S. 628, 69 L.Ed. 476, aff 
46 S.Ct. 194, 270 U.S. 59, 70 L.Ed. 470]. 
(25) A question by the injured em- 
ployee’s attorney whether employer 
did not carry its own insurance and 
use the name of an insurance carrier. 
Texas Indemnity Ins. Co. v. Pember- 
ton, (Tex.Civ.App.) 9 S.W.(2d) 65. 
(26) Testimony of the medical exam- 
iner that deceased died from internal 
hemorrhage from a pisto! or bullet 
wound “accidentally,” although this 
word should have been stricken. 
Fernald’s Case, 134 N.E. 347, 240 
Mass. 567. (27) Testimony of the 
employee that his injury was perma- 
nent, where other evidence abundant- 
ly sustained the verdict that the em- 
ployee’s injuries were permanent. 
Maryland Casualty Co. v. Sledge, 
(Tex.Civ.App.) 46 S.W.(2d) 442. 


[b] Evidence harmless to com- 
plaining party.—(1) Proof by the in- 
jured employee’s physician that the 
employee was suffering from trau- 
matic hysteria, the only effect of 
which was to contradict the em- 
ployee’s contentions, does not injure 
the insurance carrier. Texas Indem- 
nity Ins. Co. v. Pemberton, (Tex.Civ. 
App.) 9 S.W.(2d) 65. (2) Compensa- 
tion insurer is not entitled to object 
to testimony repeated on cross-exam- 
ination at insurer’s instance. Texas 
Indemnity Ins. Co. v. Wilson, (Tex. 
Civ.App.) 281 S.W. 289. (3) Employ- 
er’s insurer introducing affirmative 
evidence that the employee’s father 
was accidentally killed a short time 
before the employee sustained the in- 
jury could not complain of testimony 
for the employee-concerning his fa- 
ther’s death. Casualty Reciprocal 
Exchange v. Cain, (Tex.Civ.App.) 63 
S.W.(2d) 237. 


{c] Hearsay.—(1) An award of 
the commission cannot be overturned 
for alleged error in receiving hear- 
say evidence, where the act provides 
that technical rules of evidence shall 
not apply. Carroll v. Knickerbocker 
Ice Co., 113 N.E. 507, 218 N.Y. 435, 
Ann.Cas.1918B 540. (2) Admission 
of hearsay evidence, if error, was 
harmless, where the court in its opin- 
ion expressly stated that such evi- 
dence was excluded in its determina- 
tion of the matter. A. Breslauer Co. 
v. Industrial Commission of Wiscon- 
sin, 167 N.W. 256, 167 Wis. 202. 


{d] Omission of elements from 
hypothetical question in a compensa- 
tion case is harmless, where cross- 
examination showed that the witness 
took them into consideration. Ar- 


‘mour Fertilizer Works v. Baker, 139 


A. 356, 153 Md. 631. 


[e] Exclusion of evidence held not 
improper.—(1) In proceedings to ob- 
tain compensation for the death of a 
son, insurer, appealing from a judg- 
ment sustaining the award, cannot 
complain of the exclusion of evidence 
that claimants received two thousand 
dollars insurance after the death of 
their son, in the absence of a show- 
ing that this .estimony was the only 
testimony offered raising the issue 
that dependency had ceased, and there 
being no request to submit such an 
issue to the jury. Lumbermen’s Re- 
ciprocal Ass’n v.. Warner, (Tex.Civ. 
App.) 234 S.W. 545 [aff (Commn.App.) 
245 S.W. 664]. (2) Excluding evi- 
dence of fraud in procuring a com- 
pensation award is harmless error, 
where the evidence offered was insuf- 
ficient to make a prima facie show- 
ing of fraud. Schmelzle v. Ste. Gen- 
evieve Lime & Quarry Co., (Mo.App.) 
387 S.W.(2d) 482. 


[f] Admission of evidence held 
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prejudicial. (1) The employee’s tes- 
timony embodying the conclusion of 
law that his employer still owed him 
for work he did on the day of the 
injury is presumed to be prejudicial, 
as a conclusion of law, where the bill 
of exception contained no explana- 
tion showing harmless effect. Texas 
Indemnity Ins. Co. v. Clark, (Tex.Civ. 
App.) 50 S.W.(2d) 465. (2) Error in 
introducing the award of compensa- 
tion as evidence in a suit to set it 
aside is prejudicial and not invited 
by inclusion of a copy in the petition, 
in which it was necessary to refer 
to the award in order to show juris- 
diction in the court. Millers’ Indem- 
nity Underwriters v. Hughes, (Tex. 
Civ-App:)", 256 9S5W./ 384." G3) In) a 
suit by an employee to set aside an 
order of the board in which the em- 
ployer’s insurer was made defendant, 
where plaintiff on the issue of total 
incapacity was permitted without ob- 
jection to testify as to what doctors 
told him was wrong with. his foot, 
admission over defendant’s objection 
of plaintiff's testimony as to what 
a named doctor said was wrong with 
the foot is prejudicial error, where 
such doctor did not testify as did the 
other doctors who contradicted plain- 
tiff, and the jury were led to believe 
that plaintiff's testimony of such 
named doctor’s statement was com- 
petent on the issue which was sharp- 
ly contested. Texas Employers’ Ins. 
Ass'n v. Shilling, (Tex.Civ.App.) 259 
S.W. 236. 


81. See cases infra this note. 


[a] Submission of issues held 
harmless.—(1) The action of the 
court on appeal from the industrial 
commission in submitting a question 
of law to the jury is harmless error 
where the jury decided correctly. 
Zappala v. Industrial Insurance Com- 
mission, 144 P. 54, 82 Wash. 314, L. 
R.A.1916A 295. (2) In insurer’s ac- 
tion to set aside an award of com- 
pensation for four hundred and 
one weeks, submission of the issue 
whether total incapacity, which 
the jury found had continued up 
to the time of trial, would with 
reasonable probability continue as 
long as two hundred and _ ninety 
weeks, is not misleading, nor harm- 
ful, if erroneous, because suggesting 
maximum amount recoverable, al- 
though the trial was de novo, espe- 
cially as insurer could review and 
correct any error under the law, if 
the employee recovered his health be- 
fore expiration of the time limit. 
Georgia Casualty Co. v. Ginn, (Tex. 
Civ.App.) 272 S.W. 601. (3) Ina suit 
to set aside an award, where’ the 
claim was that the person injured was 
a partner, and not an employee, but 
there was no issue of partnership, 
submission of that issue to the jury, 
if error, is immaterial where the 
facts showed that decedent wes an 
employee, and not a partner and a 
finding against the partnership was 
returned, Millers’ Indemnity Under- 
writers v., Patten, (Tex.Commn.App.) 
250 S.W. 154 [aff (Civ.App.) 238 S. 
W. 240]. (4) Refusal to submit is- 
sue whether claimant had suffered 
partial incapacity in the first phal- 
ange of a finger is not error, where 
the jury’ found total loss of use of 
the finger. Texas Employers’ Ins. 
Ass’n v. Craig, ‘Tex.Civ.App.) 284 S. 
W. 336. (5) In a suit by an injured 
employee refusing to accept the com- 
pensation awarded, the submission to 
the jury of the question whether 
plaintiff by accepting weekly pay- 
ments made before the award agreed 
on the rate of his compensation dur- 
ing the compensation period, although 
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erroneous as submitting a question 
of law, was harmless, the jury’s find- 
ing designating his average weekly 
wage being supported by the evi- 
dence. Texas Employers’ Ins. Ass’n 
v. Bateman, (Tex.Civ.App.) 252 S.W. 
339. (6) Submitting the issue of the 
injured employee’s average weekly 
wage in a suit to set aside a compen- 
sation award is not error prejudicial 
to plaintiff, where the weekly rate, 
on which judgrnent for defendants 
was based, was considerably less than 
the amount shown by uncontradicted 


evidence. Texas Employers’ Ins, 
Ass’n v. Howard. (Tex.Civ.App.) 61 
S.W.(2d). 132. (7) Any error in sub- 


mitting to the jury the question of 
claimant’s average weekly and daily 
wage was harmless, where the court 
based its judgment on a weekly wage 
below that shown by undisputed evi- 
dence. Casualty Reciprocal Co. v. 
Stephens, (Tex.Civ.App.) 25 Bee anh 
180 [aff (Commn.App.) 45 S.W.(2d 
143]. (8) Submitting totality of em- 
ployee’s incapacitation separately and 
distinctly from the issue of perma- 
nency is harmless under undisputed 
evidence of totality. Lumbermen’s 


Reciprocal Ass’n vy. Wilmoth, (Tex. 
Civ.App.) 1 S.W.(2d) 415 [mod 
(Commn.App.) 12 S.W.(2d) 972]. (9) 


Where, if the evidence justified it, the 
jury could find either temporary or 
permanent partial disability, submit- 
ting to the jury the issue whether 
claimant was disabled after cessa- 
tion of compensation for temporary 
total disability is not reversible error, 
although not specifying the type of 
disability. Bethlehem Steel Co. v. 
De Mario, 164 A. 748, 164 Md. 272. 
(10) Issue in an employee’s suit to 
set aside a compensation award, if 
duplicitous, is harmless to the em- 
ployer where every element of issue 
appeared as a matter of law in favor 
of the employee. Indemnity Ins. Co. 
of North America vy. Harris, (Tex.Civ. 
App.) 53 S.W.(2d) 631. (11) In a 
compensation case involving the issue 
whether claimant was an employee or 
an independent contractor, the use 
of the word ‘‘employed’”’ in questions 
whether claimant had been employed 
at the same place before and as to 
persons employed in the work, al- 
though objectionable, is not prejudi- 
cial error although improper. Indus- 
trial Commission of Ohio v. Laird, 186 
N.E. 718, 126 Ohio St. 617. 


{b] Refusal to submit issnes held 
harmless.—Where the jury found 
that claimant’s injury produced total 
disability, failure to require them to 
answer further inquiries as to lesser 
disabilities is immaterial. Savage 
Mfg. v. Magne, 139 A, 570, 154 Md. 46. 


[ec] Requested issues.—The granj- 
ing of issues differing only in phrase- 
ology from those requested cannot be 
complained of. Harris v. R. P. Dob- 
son & Co., 132 A. 374, 150 Md. 71. 


[d] Failure to submit held error. 
—Whether a painter and paper hang- 
er employed at a stipulated price per 
hour, who in turn hired helpers, was 
an employee or an independent con- 
tractor, was a question for the jury 
in a compensation case, and failure to 
submit the issue was préjudicial er- 
ror. Industrial Commission of Ohio 
ee 186 N.E. 718, 126 Ohio St. 


-82. See cases infra this note. 


[a] Instructions held harmless.— 
(1) On an employee’s appeal from an 
order denying his motion to reopen 
the case an instruction submitting to 
the jury the question of whether to 
affirm or reverse the decision of the 
commission, instead of requiring it 
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the mode and conduct of the proceeding,®* or the 
computation of the award.*+ A finding of willful 
misconduet of the employee, barring a compensation 
claim, makes immaterial any error in rulings on oth- 
er issues.85 Although the court could have corrected 
an error of Jaw on the record, remanding the case to 
the board, with directions, is harmless where no prej- 
udice results.§° 


Irregular verdict. A verdict of guilty is a mere 
irregularity not constituting reversible error.®? 


[§ 1335] 1. Determination and Disposition of 
Cause—(1) In General. As in civil actions general- 
ly,®& the court on review of a judgment on appeal 
from decisions of the board or commission may grant 
such necessary relief as the particular case may 
warrant.®® The appellate court may continue the 
award of compensation pending the appeal notwith- 
ing appellant has superseded the judgment of the 
court below affirming the award of the board.*°® 


merely to determine a question of 
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versal, the judgment being allowed 


[§§ 1334-1336 


Where it appears that the proper procedure for ap- 
peal to the court below was not taken, no relief will 
be afforded on appeal from its decision affirming the 
award of the commission.®! If the board improperly 
allows an appeal from a decision of a referee, which 
was not taken until after the lapse of the statu- 
tory time for appeal, and affirms the decision, a court 
has no jurisdiction, upon appeal from the board, to 
reverse the referee’s decision and dismiss the claim.°? 


Setting aside. Where the judge of the superior 
court, in passing upon an appeal from an award of 
the commission, has no discretionary power to set 
aside the award, a judgment affirming the commis- 
sion’s award will not be set aside because of the 
court’s failure to approve the commission’s finding of 
fact.°* 


[§ 1336] (2) Affirmance. As in civil actions gen- 
erally,°* where the record before the court on ap- 


fa] Reading of plea of interven- 


fact, was harmless, where there was 
but one issue in the case, since in 
such case the form of verdict of re- 
versal would be sufficient. Bethle- 
hem Shipbuilding Corporation v. Sim- 
mons, 122 A. 678, 148 Md. 506. (2) 
The court’s definition of permanent 
total incapacity as disqualification to 
perform his usval tasks in a way en- 
abling the workman to procure and 
retain employment is not reversible 
error. Texas Employers’ Ins. Ass’n 
v. Heuer, (Tex.Civ.App.) 10 S.W.(2d) 
756 [reh den (Commn.App.) 11 S.W. 
(2d) 566]. (3) Requiring the jury to 
find that incapacity was permanent 
before finding that the employee was 
totally incapacitated is not prejudi- 
cial to insurer. Texas Employers’ 
Ins. Ass’n v. Heuer, supra. (4) An 
unauthorized instruction that the 
jury might determine the weekly 
wage of a deceased employee in any 
manner just and fair is not harmful 
to insurer under undisputed evidence 
showing such wage. Consolidated Un- 
derwriters v. Murphy, (Tex.Civ.App.) 
29 S.W.(2da) 831. (5) An instruction 
correctly defining total disability, but 
purporting to define “permanent” total 
disability, while not strictly correct, 
is harmless, the jury not being misled 
thereby. U. S. Fidelity & Guaranty 
Co. v. Weif, (Tex.Civ.App.) 286 S.W. 
565. (6) If a charge that the suit 
was by insurer to set aside a compen- 
sation award was error, it did not 
harm insurer, whose pleadings sus- 
tained the correctness of the charge. 
Maryland Casualty Co. v. Overstreet, 
(Tex.Civ.App.) 42 S.W.(2d) 160 [rev 
on other grounds (Commn.App.) 61 
S.W.(2d) 810]. (7) Error in giving 
plaintiff's prayer that notwithstand- 
ing claimant was suffering from a 
certain disease, if jury finds that pa- 
ralysis was caused by the fall, verdict 
should be for claimant, is not revers- 
ible, where it is clear that the pur- 
pose of the prayer was to deal with 
conflicting testimony as to whether 
paralysis was caused by the fall, or 
the fall by paralysis, and to be the 
converse of one of defendant’s pray- 
ers. Kelso v. Rice, 126 A. 93, 146 Md. 
267. (8) An instruction that, if the 
jury found that deceased’s widow was 
wholly dependent, they should find 
that his sister was not partly depend- 
ent, although erroneous, and the find- 
ing that she was not partially de- 
pendent, if final as to her, denied her 
rights as surviving partial depend- 
ent, if widow died before compensa- 
tion was paid, is not ground for re- 


to stand without prejudice to the sis- 
ter’s proof of dependency. Harvey v. 
George J. Rothe & Son, 129 A. 359, 148 
Md. 368. (9) Error in giving an in- 
struction, in a compensation proceed- 
ing, defining the word ‘‘injury,’ is not 
prejudicial, where the jury could not 
have been misled. Jackson vy. De- 
partment of Labor and Industries, 288 
P. 235, 157 Wash. 1. (10) Refusal to 
define the phrase ‘in usual course of 
trade,” used in the charge, is not re- 
versible error where the evidence 
showed that the employee was injured 
in the usual course of the employer’s 
business if injured at all. Indemni- 
ty Ins..Co. of North America v. Har- 
ris, (Tex.Civ.App.) 53 S.W.(2d) 631. 


[b] Refusal of instruction held 
harmless.—Refusing prayers’ that 
claimant losing a testicle was not en- 
titled to compensation for mutilation 
or temporary total disability. Coca- 
Cola Bottling Works v. Lilly, 140 A. 
215, 154 Md. 239. 


[ec] Modification of instruction.— 
In a compensation proceeding, modi- 
fying a misleading prayer that pre- 
sumption of correctness of award of 
commission was rebuttable, that is, 
“subject to evidence tending to prove 
that said award is incorrect,” by 
eliminating the quoted words, is not 
error. Horn Ice Cream Co. v. Yost, 
163 A. 8238, 164 Md. ‘24. 


{d] Instructions held prejudicial 
error.—(1) In an employee’s compen- 
sation proceeding, instructions over- 
looking the requirement that the em- 
ployee’s disability must be of more 
than seven days’ duration to entitle 
him to compensation are prejudicial 
error. Industrial Commission of 
Ohio v. Boyles, 186 N.E. 619, 127 Ohio 
St. 20. (2) In a suit by insurer to 
set aside an award, a charge placing 
the burden of proof on plaintiff in 
contravention of the statute, placing 
the burden on compensation claimant, 
is prejudicial error, it being impos- 
sible to say what effect it had on the 
jury. Millers’ Indemnity Underwrit- 
ers v. Hughes, (Tex.Civ.App.) 256 S. 
W. 334. (3) An instruction defining 
“independent contractor,” although 
containing relevant elements, none of 
which was decisive, and in effect di- 
recting a verdict for claimant, is re- 
versible error. North Chesapeake 
Beach Land & Improvement Co. v. 
Cochran, 144 A. 505, 156 Md. 524. 


83. See cases infra this note. 


tion by insurer which had p2id com- 
pensation is harmless, where the same 
matters alleged in such plea were al- 
leged in appellant’s answer which 
was read to the jury. Norwich Union 
Indemnity Co. v. Wilson, (Tex.Civ. 
App.) 43 S.W.(2d) 473. 


{[b] Exclusion of witnesses.—On 
appeal from an award permitting 
eclaimant’s witness, who remained in 
the room during the trial after a rule 
had been granted, to testify, was not 
reversible error, in view of the fact 
that his testimony was substantialiy 
the same as that of claimant. Watts 
v. Texas Employers’Ins. Ass’n, (Tex. 
Civ.App.) 264 S.W. 186. 


{c} Jurors’ misconduct in stating 
that knowledge did not warrant set- 
ting aside verdict allowing compensa- 
tion for a workman’s death where the 
fact was undisputed. Texas Em- 
ployers’ Ins. Ass’n v. Drews, (Tex. 
Civ.App.) 297 S.W. 630. 


84 Casualty Reciprocal Exchange 
Vere tt (Tex.Civ.App.) 63 S.W.(2d) 


fa] Thus erroy, if any, in the man- 
ner in which the injured employee’s 
average weekly wage was determined, 
is harmless where the court based the 
employee’s recovery on a Statute pro- 
viding that compensation for total 
incapacity should not be less than 
seven dollars per week. Casualty Re- 
ciprocal Exchange v. Cain, (Tex.Civ. 
App.) 63 S.W.(2d) 237. 


85. Harris v. R. P, Dobson & Co., 
132 SA alae Lou oNtGse Tile 


86. J. F. Hardymon Co. v. Kaze, 
43 S.W.(2d) 678, 241 Ky. 252. 


87. Kannenberg v. Deere & Man- 
sur Co., 203 Ill.App. 607. 


8g. See Appeal and Error, § 3093 
et seq. 

@9. See cases infra §§ 13886-1341. 

90. Employers’ Liability Assur. 
Corporation y. Gardner, 263 S.W. 743, 
204 Ky. 216. 


91. Keys v. American Brick & Tile 
Co., 170 N.W. 295, 185 Iowa 140. 


92. Wise v. Borough of Cambridge 
Springs, 104 A. 863, 262 Pa. 139. 


93. Blanchard v. Savannah River 
Tp bez Co., 149 S.E. 793, 40 Ga.App. 


94. See Appeal and Hrror, §§ 3115- 
3156. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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peal from a judgment based on an award shows noth- 
ing improper the judgment must be affirmed.®® 
Where rules of court require briefs on appeal, for 
failure to comply therewith a judgment affirming an 
award will be affirmed.°* A judgment remanding the 
eause to the commission for further evidence to sup- 
port its findings must be affirmed where it does not 
appear that the facts cannot be established.®*? An 
order affirming an award will be affirmed by the 
appellate court where, by lapse of time, the appeal 
may be deemed abandoned.®® Where, on remand 
with directions, the lower court enters a judgment 
which is properly construed to comply with the di- 
rections when read in the light of a statutory pro- 
vision for payment of compensation, it will be af- 
firmed on appeal therefrom.®® Where the facts nec- 
essary to support an award are not affirmatively dis- 
preved, an order remanding the cause to the commis- 
sion for insufficiency of evidence will be affirmed. 


Equal division of court requires affirmance of the 
decision below.? 


Effect of affirmance on further proceedings be- 
low. Where the question of attorney’s fees was 
never raised in the trial court on appeal from an 
award of the commission, such court cannot, after 
affirmance of its judgment and remand to it for exe- 
eution, enter a judgment for attorney’s fees.® 


[§ 1337] (8) Modification. As in civil actions 
generally,* on appeal from judgments in actions on 
awards in compensation cases the court may in a 
proper case modify or correct the judgment.® In 
the absence of fundamental error in the’ judgment 
affirming an award, the reviewing court may correct 
it,® remedying clerical errors in descriptions of in- 
juries,’ and may modify the judgment to provide for 
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its review as required by statute.’ It may strike 
out erroneous allowances and affirm the judgment as 
reformed,® or reduce the judgment to a proper 
amount.1° Where a judgment contains a void pro- 
vision attempting erroneously to retain jurisdiction 
to reopen the case, the judgment will be modified by 
eliminating the void provision.1! On appeal from 
a judgment affirming an award for a lump sum 
without pleading and evidence of a proper rate of 
discount, the court cannot reform the judgment to 
allow recovery of the weekly payments where claim- 
ant, has not waived his right to try the issue of lump 
sum settlement below.?? 


[§ 1338] (4) Reversal. A judgment on appeal 
from an award will be reversed where erroneous.?* 
On appeal the affirmance of an award will be re- 
versed where the court failed to pass on a question 
of law,!* and a reversal of an award will itself be 
reversed where the award was supported by com- 
petent evidence.15 Where the lower court in a suit 
to set aside an award dismissed the cause for failure 
to give notice of dissatisfaction before filing suit, 
its judgment will be reversed where the failure to 
give notice before filing suit prejudiced no one, and 
notice was in fact given thereafter.1® The rule 
that a judgment granting a first new trial will not 
be disturbed where the law and the facts do not re- 
quire the verdict? does not apply to a review of a 
judgment setting aside an award of the commis-. 
sion which may be reversed.t8 Where, in a suit to 
set aside an award, insurer impleaded a third per- 
son, the judgment will not be reversed because the 
award against insurer was larger than the judgment 
in favor of insurer against the third person.1® A 
judgment for claimant on appeal from an award 
denying compensation must be reversed where based 


nce OR ay Cette 128 N.E. 554, 294 II. hake ee ea eee veo aa 
; : Ww. é ex.Civ.App. Ww. : 
191. See Aponte v. Workmen’s Re- 8. Southern Casualt ; : 

, plats : = 1€ y Co. v. Mor 12. Texas Employers’ Ins. Ass’n v. 
ee cee TR Ra ag gan, (Tex.Civ.App.) 299 S.W. 476 [aff | Henson, (Tex.Ccommn.App.) 48 S.W. 


plaint on appeal from denial of re- 
lief by commission). 


fa] Summary, judgment in accord- 
ance with the workmen’s compensa- 
tion commission’s award against an 
employer only must be affirmed; the 
employer’s want of insurance or in- 
surer’s default being a fact question, 
and not presented on the record prop- 
er. Brashear v. Brand-Dunwoody 
ee dine Co., (Mo.App.) 21 S.W.(2d) 
pM i 


96. McGarry v. Industrial Com- 
mission, 125 N.E. 318, 290 Ill. 577. 


97. Maryland Casualty Co. v. Bart- 
lett, 142 S.E. 189, 37 Ga.App. 777. 


98. Melquist v. Dakota Printing 
Co., 221 N.W. 84, 53 S.D. 430. 


99. Parker v. Industrial Insurance 
Department, 183 P. 82, 108 Wash. 235. 


1. Maryland Casualty Co. v. Bart- 
lett, 142 S°B. 189, 37 Ga.App. 777. 


2. Oldendorf v. Pennsylvania R. 
Co., 81 Pa.Super. 181. 


3. State v. Industrial Commission 
of Ohio, 155 N.E. 798, 116 Ohio St. 261. 


4, See Appeal and Error §§ 3157- 
31%: 


5. See eases infra this section. 


6. Maryland Casualty Co. v. Mar- 
shall, (Tex.Civ.App.) 14 S.W.(2d) 337. 


7. Centralia Coal Co. v. Industrial 


(Commn.App.) 12 S.W.(2d) 200, reh 
den (Commn.App.) 16 S.W.(2d) 533]. 


9. Georgia Casualty Co. v. Mc- 
Clure, (Tex.Civ.App.) 239 S.W. 644 
{aff (Commn.App.) 251 S.W. 800]. 


10. U.S. Fidelity & Guaranty Co. 
v. Summers, (Tex.Civ.App.) 262 S.W. 
247; Millers’ Indemnity Underwriters 
v. Schrieber, (Tex.Civ.App.) 240 S. 
W. 963 [error refused]. 


[a] Thus, where the amount of 
compensation awarded by the jury 
was excessive because they found 
the weekly wage of an employee earn- 
ing three dollars and fifty cents a 
day as twenty-one dollars instead 
of twenty dollars and nineteen cents, 
and also awarded excessive amounts 
as accrued prior to the time of trial, 
the excess does not indicate that the 
jury- was actuated by an improper mo- 
tive and does not require reversal of 
the judgment, which can be reduced 
to the proper amount. Millers’ In- 
demnity Underwriters v. Schrieber, 
(Tex.Civ.App.) 240 S.W. 963 [error re- 
fused]. 


[b] Allowance of interest.—The 
court may, on an appeal from an 
award under the Workmen’s Compen- 
sation Act, decree interest in accord- 
ance with the judgment of the court, 
although the amount of the award is 
reduced, where appellee has not com- 
plained of that decree. Millers’ In- 
demnity Underwriters v. Cahal, (Tex. 
Civ.App.) 257 S.W. 957. 


(2d) 970 [rev (Civ.App.) 31 S.W.(2d) 
669, vacated to allow waiver on re- 
vega (Commn.App.) 52 S.W.(2a) 


13. See cases infra this section. 


14. Reitmyer v. Coxe Bros. & Co., 
107 A. 739, 264 Pa. 372. 


[a] Implied contract for deduction 
of a certain amount for deceased em- 
ployee’s tools and supplies, in deter- 
mining his wages as a basis for com- 
pensation, may be inferred from the 
conduct of the parties, and is a ques- 
tion of law, to be passed upon by the 
court of common pleas, and must be 
remanded to it with instruction to do 
so, should the ascertained facts be 
found sufficient therefor, and, if not. 
to remand record to compensation 
board, with instructions to find fur- 
ther. Reitmyer v. Coxe Bros. & Co., 
107 A. 739, 264 Pa. 372. 


15. Kasper v. Liberty Foundry Co., 
(Mo.App.) 54 S.W.(2d) 1002. 


16, Hart v. Texas Employers’ Ins. - 
Ass’n, (Tex.Civ.App.) 42 S.W.(2d) 798. 


17. See Appeal and Error § 2813 
note 47 [b]. 


18. Maryland Casualty Co. v. Eng- 
land, 129 S.H. 446, 34 Ga.App. 3854 
[conforming to answers to certified 
questions 129 S.E. 75, 160 Ga. 810]. 


19. Fidelity Union Casualty Co. v. 
Riley, (Tex.Civ.App.) 26 S.W.(2d) 682. 
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on an erroneous conclusion of law that the court is 
not bound by the provisions of the compensation 
act.2° On such an appeal the judgment will not 
be reversed for matters not affecting the merits,?? 
such as informalities in the verdict.2?, Where find- 
ings are undisputed and there is no justification for 
_yremand, the court may, on reversing, render judg- 
ment.?3 


[§ 1339] (5) Remand. As in civil actions gener- 
ally,?4 the reviewing court may remand a cause to 
the lower court on appeal from its judgment in ac- 
tions on compensation awards.?® On appeal from a 
judgment affirming an award, the appellate court 
may remand for rehearing where the evidence is in- 
sufficient,2® for further findings,?* where the find- 
ings are contradictory,?® where the pleadings and 
evidence fail to show an excuse for not filing the 
claim in time,?° for correction of the order for judg- 
ment,?° or where the lower court proceeded to allow 
compensation on an erroneous theory.*1 On  re- 
versal of a judgment on appeal from an award the 
reviewing court will reverse and remand, but will not 


render judgment where the evidence is insufficient . 


to enable it to compute the compensation to be award- 
ed®2 or where there is no sufficient evidence to show 
jurisdiction or the lack of it,?* or where the facts 
of the case have not been fully developed;** and 
where the lower court was without jurisdiction of the 
appeal because no notice of appeal was given, the 
reviewing court will remand, rather than render 
judgment.*® Where the court below was without 
jurisdiction on appeal the court will reverse and 
remand for dismissal rather than dismiss?® notwith- 
standing an award denying compensation was af- 
firmed on appeal.*7 
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Remand with directions. Where the court below 
reversed an award allowing compensation, the re-. 
viewing court may in a proper case remand with 
instruction to the lower court to enter judgment for 
claimant. On appeal from an order of the court 
below remanding a cause to the board or commis- 
sion instead of entering final judgment, the review- 
ing court will remand to the lower court with in- 
structions to enter a final judgment.?® Where the 
question of relationship of employer and employee 
was not litigated before the commission, a judgment 
vacating the award should be reversed and remand- 
ed with instructions to remand to the commission 
for determination of the question.4® On remand the 
court may direct amendment of*claimant’s applica- 
tion for compensation. On review of a judgment 
affirming an. award the court will not remand for 
detailed findings where the evidence is undisputed 
but will regard the evidence as if it were the find- 
ings.42, A judgment approving the board’s order 
dismissing a compensation claim will not be reversed 
for reference to the board to make separate factual 
findings required by statute, where no valid claim 
for additional compensation existed.*% 


[§ 1340] (6) New Trial. Unless so permitted by 
the compensation act, the reviewing court cannot 
grant a new trial for newly discovered evidence.** 
Where the court on review affirms a judgment of the 
lower court affirming an award it cannot, in the 
absence of proper grounds, and as a matter of 
favor, grant a new trial.*® 


[§ 1341] (7) Rehearing. The general rule deny- 
ing a rehearing to a litigant who is not diligent is not 
to be applied in all strictness in compensation cases.*® 


[§§ 1338-1341. 


20. Miller v. State Industrial Acci- 
dent Commission, 165 P. 576, 84 Or. 
507. . 


21. Armour & Co. v. Industrial 
Bd., 113 N.E. 138, 273 Ill. 590; Drago- 
vich v. Iroquois Iron Co., 109 N.E. 
999, 269 Ill. 478; Watters v. P. E. 
Kroehler Mfg. Co., 187 Ill.App. 548. 


[a] Mlustration.—An order at the 
conclusion of the circuit court judg- 
ment that “this court retain jurisdic- 
tion for the purpose of enforcing this 
judgment,” ete. Armour & Co. _ Vv. 
Industrial Board of Illinois, 113 N.E. 
138, 273 Ill. 590. 


[b] Admission of evidence.—Ir- 
ror, if any, in the admission of evi- 
dence in a trial to the court, of care- 
ful habits of deceased employee, ob- 
jected to because thére was evidence 
as to how the accident occurred, al- 
though there were no eyewitnesses, 
is of little importance. Erickson v. 


American Well Works, 196 Ill.App. 
346. i . 
22. Dragovich v. Iroquois Iron Co., 


109 N.E. 999, 269 Ill. 478. 


23. Texas Indemnity Ins. Co. v. 
Dill, (Tex.Civ.App.) 42 S.W.(2d) 1059 
[aff (Commn.App.)’ 63 S.W.(2d) 1016]. 


24 See Appeal and Error §§ 3255— 
3307. 


25. See cases infra this section. 


26. Devine’s Case, 129 N.E. 414, 
236 Mass. 588; McCarthy’s Case, 119 
N.E. 697, 230 Mass. 429; Johnson v. 
Kruckemeyer, 29 S.W.(2d) 730, 224 
Mo.App. 351. ; 


27. Olson-Hall v. Industrial Com- 
mission, 194 P. 212, 69 Colo. 518; Kol- 
pien v. O’Donnell Lumber Co., 130 N. 
H. 301, 230 N.Y. 301. 


[a] Thus, on appeal from a judg- 
ment of the district court confirming 
the award of the industrial commis- 
sion under the Workmen’s Compensa- 
tion Act, the cause is not properly 
reviewable on questions of law in the 
absence of specific findings of fact by 
the commission, and must be remand- 
ed with directions to remand to the 
commission for specific findings. Ol- 
son-Hall v. Industrial Commission, 
194 P. 212, 69 Colo. 518. 


28. Wyinskie vy. Philadelphia & 
Buns. Coal & Iron Co., 95 Pa.Super. 


29. Employers’ Liability Assur. 
Corporation v. Francis, (Tex.Civ. 
App.) 300 S.W. 187. 


_30. Johnson v. Baldwin Locomo- 
tive Works, 98 Pa.Super. 28. 


31. Travelers’ Ins. Co. v. 
mond, (Tex.Commn.App.) 291 S.W. 
1085 [rev (Civ.App.) 284 S.W. 698]. 


32. Texas Employers’ Ins. Ass’n v. 
Villarreal, (Tex.Civ.App.) 1 S.W.(2d) 
692; Stowell v. Texas Employers’ Ins. 
Ass'n, (Tex.Civ.App.) 259 S.W. 311. 


33. Petroleum Casualty Co. v. 
Crow, (Tex.Civ.App.) 16 S.W.(2d) 917. 


34. Nobles v. Texas Indemnity Ins. 
Co., (Tex.Commn.App.) 12 S.W.(2d) 
199 [reforming (Civ.App.) 1 S.W.(2d) 
451, vacated (Commn.App.) 24 S.W. 
(2d) 367). 


35. New Amsterdam Casualty Co. 
Yo Hones (Tex.Civ.App.) 277 S.W. 


86. Morrison v. Terminal R. R. 
Ass’n, (Mo.App.) 57 S.W.(2d) 775; 
Proehl: v. Kirsch, (S.D.) 245 N.W. 
823; Chizek v. Stainocher, (S.D.) 244 
N.W. 895 [foll Ackerman vy. Winter,. 
(S.D.) 245 N.W.*57]. 


87. Morrison v. Terminal R. 
Ass’n, (Mo.App.) 57 S.W.(2d) 775. 


38. Kovach v. Union Drawn Steel 
Co., 99 Pa.Super. 302. 


89. Rakie v. Jefferson & Clearfield 
cea & Iron Co., 103 A. 302, 259 Pa. 


40. Wisconsin Granite Co. v. In- 
dustrial Commission of Wisconsin, 
242 N.W. 191, 208 Wis. 270 [foll Wis- 
consin Granite Co. v. Industrial Com- 
mission, 242 N.W. 195, 208 Wis. 282]. 


41. Consumers’ Co. v. Industrial 
Commission, 146 N.E. 539, 315 Ill. 592. 


42. Prouse v. Industrial Commis- 
aic8 of Colorado, 194 P. 625, 69 Colo. 


43. Cornett v. Fordson Coal Co., 32 
S.W.(2d) 984, 236 Ky. 209. ape 


44. Town of sAlbion v. Industrial 
Conimiantons 231 N.W. 249, 202 Wis. 


45. Pruno_v. Industrial Commis- 
sion, 203 N.W. 3380, 204 N.W. 576,. 
187 Wis. 358." ; 


46. McCulloch yv. Pittsburgh Plate 


Glass Co., 140 A. 114, 107 Conn. 164. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| 


{ 
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A rehearing will not. be granted after affirmance 
ef a judgment sustaining an award where the evi- 
dence warrants the reviewing court’s conclusions as 
to the raising of particular issues.*7 


[§ 1342] 21. Bonds and Securities. As in civil 
actions,‘® bonds or other security may be required 
to obtain judicial review of compensation awards.*® 
A statutory prohibition against a court’s entertain- 
ing a proceeding to reverse or modify a compensa- 
tion award without filing a written undertaking to 
pay the award is jurisdictional.°° Where a bond is 
required before the review of a commission’s award, 
the commission may, after its award has been sus- 
tained, determine the liability of the surety on the 
bond.®! Sureties on such a bond are conditionally 
liable for the payment of the award sought to be 
reviewed,°? or such award as may be properly en- 
tered after mandate from the reviewing court,®? but 
not for any future award of a different character.®4 
The reviewing court is not, it has been held, author- 
ized to render judgment on the appeal bond on affirm- 
ing an award.5> An employer’s bond required to ob- 
tain certiorari to review a decision of the board may 
continue in effect many years, where periodical com- 
pensation payments are directed,°® and operates to 
secure payment of the award under final determina- 
tion of the case adversely to claimant by the supreme 
court on writ of error to review the circuit court’s 
judgment.°* The surety on an appeal bond is dis- 


47. Texas Employers’ Ins. Ass’n v. 
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charged from liability where the act authorizing a 
claimant to procure a lump-sum settlement, subject 
to rejection by the employer, was amended after the 


| bond was given so as to take away the option of re- 


jection, and the surety is not liable for a lump-sum 
settlement awarded after the passage of such amend- 
ment,.°& 


[§ 1343] S. Costs, Expenses, and Attorney’s Fees* 
—l. Attorney’s Fees—a. Right to. An allowance 
for an attorney’s fee cannot be made unless expressly 
authorized by the compensation act,5® and then only 
in the proceeding in which the statute authorizes the 
allowance.®® Under some compensation acts provi- 
sion is made for the allowance of attorney’s fees,** 
some authorizing them in special instances, as where 
the employer refuses or willfully neglects to comply 
with the requirements of the compensation act as to 
insuring his liability thereunder,®? or where, after 
the award of compensation, the employer does not 
institute proceedings for its review, and refuses to 
pay it.6* Under other compensation acts the fee of 
the attorney representing claimant before the board 
or in a suit brought to set aside its final decisions 
is to be paid out of the amount recovered by claim- 
ant.°* A statute providing that fees of attorneys 
under the act shall be reasonable and measured ac- 
cording to the workman’s station and shall be ap- 
proved by the court does not impose such fee as ad- 
ditional liability on the employer.*® Attorney’s fees 


Heuer, (Tex.Civ.App.) 11 S.W.(2d) 
566 [den second reh (Civ.App.) 10 S. 
W.(2d) 756). 


48. See Appeal and Error §§ 3315- 
3444, 


49. See cases infra this section. 


50. Goss v. Cauthers, 287 P. 1040, 
143 Okl. 144. 


51. Home Indemnity Co. of New 
York v. Vice, (OkKl.) 26 P.(2d) 425; 
Union Indemnity Co. v. Saling, (Okl.) 
26 P.(2d) 217; Smock v. Blake, (Ok1.) 
25 P.(2d) 338; Home Indemnity Co. 
of New York v. Dollar, (Okl.) 25 P. 
(2a) 337; Independence Indemnity 
Co. v. Lacy,, (OkI.) 25 P.(2d) 336. 


52. Smock v. Blake, (OkKl.) 25 P. 
(2d) 338. 
53. Union Indemnity Co. v. Saling, 


(Okl1.) 26 P.(2d) 217; Smock v. Blake, 
(Okl1.) 25 P.(2d) 338. 


54. Union Indemnity Co. v. Saling, 
(Ok1.) 26 P.(2d) 217; Smock v. Blake, 
(Okl.) 25 P.(2d) 338. 


55. McArthur Oil Co. v. Brock, 17 
P.(2d) 686, 161 Okl. 244. J 


56 Nierman vy. Industrial Com- 
mission, 161 N.E. 115, 329 Ill. 623. 


57. Giertz v. Snyder, 135 N.E. 57, 
302 Ill. 618. 


58. Bassett v. American Surety Co. 
of New York, 210 Ill.App. 477. 


59. Lidstrom v. Amherst Mining 
Co., 211 N.W. 674, 169 Minn. 465; Jo- 
hanson vy. Lundin Bros., 175 N.W. 302, 
144 Minn. 470; State v. St. Louis 
County Dist. Ct., 152 N.W. 838, 129 
Minn. 423; Updike Grain Co. v. Swan- 
son, 178 N.W. 618, 104 Neb. 661; Rox- 
bury Tp. v. Plumstead, 162 A. 198, 10 
N.J.Mise. 1034; Southern Surety Co. 
v. Nelson, 229 S.W. 1113, 111 Tex. 140 
[rev (Civ.App.) 223 S.W. 298]. 


[a] “Disbursements” does not in- 


clude attorney’s fees. Lidstrom v. 
Amherst Mining Co., 211 N.W. 674, 169 
Minn. 465. 


[b] Attorney’s fee not authorized 
as costs.—State v. St. Louis County 
Dist. Ct., 152 N.W. 838, 129 Minh. 423; 
United States Fidelity & Guaranty 
Co. v. Wickline, 170 N.W. 193, 103 Neb. 
21, 6 ATSR 1267: 


[ec] Statute relating to action on 
insurance policy inapplicable.—Abel 
Const. Co. v. Goodman, 181 N.W. 713, 
105 Neb. 700. 


[d] Fee of guardian ad litem.—In 
a suit by insurer to set aside an 
award of the industrial board al- 
lowing compensation to the widow 
and children of a deceased employee, 
in which the court, at plaintiff’s re- 
quest, appointed an attorney to repre- 
sent the minors, and he answered for 
them, it was proper to allow the at- 
torney as guardian ad litem a fee of 
fifty dollars to be taxed as costs in 
the judgment against plaintiff, in 
view of Vernon’s Sayles Civ. St. An- 
not. (1914) art 1942, requiring ap- 
pointment of guardian ad litem for 
minors, there being nothing in the 
compensation statute to the contrary. 
Consolidated Underwriters v. Saxon, 
(Tex.Civ.App.) 250 S.W. 447 [rev on 
other grounds (Commn.App.) 265 S. 
W. 143). 


60. Texas Employers’ Ins. Ass’n vy. 


anaes (Tex.Civ.App.) 278 S.W. 
8389. 
61. See Serzan v. Naporowski, (N. 


J.Sup.) 131 A- 76, 77 (stating that, 
“as to counsel fee, the statute seems 
to authorize an award in addition to 
the weekly compensation”). 


62. McCoy v. Southern Lumber Co., 
143 S.E. 611, 38 Ga.App. 251. 


63. Friedman Mfg. Co. v. Indus- 
trial Commission of Illinois, 120 N.E. 
460, 284 Ill. 554. 


[a] Purpose of statute.—(1) ‘‘The 
purpose of the statute is to provide a 
speedy method for the adjustment of 
compensation and the payment of the 
same, without the delays of litigation 
and the burden of expense and attor- 
ney’s fees otherwise imposed upon 
claimants.” Friedman Mfg. Co. v. In- 
dustrial Commission of Illinois, 120 
N.E. 460, 462, 284 Ill. 554. (2) “The 
plain and evident purpose of the stat- 
ute . . is to allow attorney’s fees 
for entering judgment only in cases 
wherein the claimant is compelled to 
incur further expense and delay by 
reason of being forced to reduce the 
decision of the Industrial Board to 
judgment to compel payment there- 
of.” McMurray v. Peabody Coal Co., 
11S N-EL 29732) 282 Lo 228: 


[b] Refusal to pay essential.— 
Board of Education of High School 
Dist. No. 502 of Bureau County v. 
Industrial Commission, 140 N.E. 39, 
308 Ill. 445; McMurray v. Peabody 
Coal’ Co.,°118 NE. 29, °284 “Til. 21/87 


[c] Refusal to pay not shown.— 
Where, although the employer had re- 
jected a lump sum award, claimant 
had refused to accept payments, ex- 
cept such award and applied for judg- 
ment, the employer had a meritorious 
defense to the allowance of attorney’s 
fees. McMurray v. Peabody Coal Co., 
118 N.E. 29, 281 Ill. 218. 


64. W. J. McCahan Sugar Refining 
Co. v. Norton, 34 F.(2d) 449 [aff 438 
F.(2d) 505 (cert den 51 S.Ct. 212, 282 
U.S. 899, 75 L.Ed. 792)]; Texas Em- 
ployers’ Ins. Ass’n v. Nunamaker, 
(Tex.Civ.App.) 278 S.W. 889. 


[a] However, a compensation in- 
surer, failing to tender payment of 
award and contesting payment, is li- 
able for penalties and attorney’s fees 
under statute. Maryland Casualty 
Co. v. Latham, 41 F.(2d) 312. 


65. Bouchon v. Southern Surety 
Co., 91 So. 854, 151 La. 503. 


*By GILBERT G. FINLEY (§§ 1343-1350). 
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expended by insurer in successfully defending a com- 
mon-law action wrongfully brought by the employee 
against the employer to recover for injuries suffer- 
ed cannot be eredited by the compensation board or 
commission on the amount awarded the employee as 
compensation under the act.°® 


Proceeding on self-insurer’s bond. In a proceed- 
ing against the surety on a self-insurer’s bond to en- 
force an award of the commission against the em- 
ployer, even though the bond provides for the pay- 
ment of reasonable attorney’s fees, where the amount 
of the award and the attorney’s fees combined exceed 
the penal sum of the bond, the award of attorney’s 
fees, to the extent that the combined award exceeds 
the amount of the bond, must be disallowed.®* 


Unnecessary proceedings. The court does not err 
in failing to fix claimant’s attorney’s fees as pro- 
vided in the compensation act where defendant is 
willing and ready to pay the amount due plaintiff and 
the proceedings are wholly unnecessary and produce 
nothing.*® Under a statute which provides for the 
assessment of a reasonable attorney’s fee against a 


party who, without reasonable ground, has brought; ' 


prosecuted, or defended proceedings under the Work- 
men’s Compensation Act, a party who acts on a rea- 
sonable and honest, although mistaken, opinion is not 
liable for such attorney’s fees.°® In some jurisdic- 
tions the compensation act provides for the payment 
of the expenses of the appointment of a legal repre- 
sentative of a deceased employee where such legal 
representative is not necessary otherwise than for 
the carrying out of the provisions of the compensa- 
tion act.?° 


Nature. The lawyer’s costs in an action instituted 
under the Workmen’s Compensation Act are not of 
the nature of an alimentary debt, nor of the alimen- 


66 Beattyville Co. v. Sizemore, 261 72. 
S.W. 620, 208 Ky. 7. 
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tary allowance granted by a court, nor of the costs 
incurred in the interest of the mass of the credi- 
tors.*2. 


Lay representative. Under a compensation act 
which provides that a party litigant before the com- 
mission may be represented by one not admitted to 
practice law and authorizes the commission to fix 
and determine and allow as a lien against the award 
a reasonable attorney’s fee for legal services,’? it is 
proper for the commission to fix the amount to be 
paid a lay representative of claimant for his serv- 
ices.*3 


[§ 1344] b. On Appeal or Proceeding To Set 
Aside Award. In the absence of.statute authorizing 
the allowance of attorney’s fees.to claimant in ap- 
peals from the decision in a workmen’s compensation 
proceeding, the court is without power to do so.** 
Provisions authorizing attorney’s fees where the em- 
ployer does not institute proceedings for the review 
of the award, and refuses to pay it, do not include 
any attorney fees sustained by the employee in hav- 
ing the award reviewed in the circuit court or in the 


- supreme ecourt.7®> In some jurisdictions the compen- 


sation act provides for the allowance of a reasonable 
attorney fee to the party prevailing on an appeal 
from an award of the commissioner.?® Such statute 
is limited in its application to reviews on appeal from 
the award of the compensation commission ;‘7 it has 
no application to other appeals’® nor to review by 
certiorari.‘® Under other compensation acts which 
provide that, where the employer or insurer refuses 
to abide by the award of the compensation commis- 
sioner and appeals, but fails to redutve the award, the 
employee is entitled to an allowance of a reasonable 
attorney’s fee, the employee in such ease is entitled, 
as a matter of right, to have a reasonable attorney’s 
fee taxed in his behalf in the court.8° But where, 


75 L.Ed. 797] (holding that, where 
judgment of the court of common 
pleas was reviewed by the employer 


67. Hartford Accident & Indem- 
nity Co. v. Industrial Accident Com- 
mission, 13 P.(2d) 699, 216 Cal. 40. 


68. Ex parte Shaw, 97 So. 694, 210 
Ala. 185. 


69. Sunny Point Packing Co. v. 
Faigh, 63 F.(2d) 921; Honaker & 
Feeney v. Hartley, 124 S.E. 220, 140 
Va. 1. 


[a] Express finding unnecessary. 
—Sunny Point Packing Co. v. Faigh, 
63. F.(2d) .921. But see Hunter v. 
Wagner, 7 Alaska 382 (holding that 
the attorney’s fee will not be allowed 
without a determination by the court 
that the proceedings were brought, 
prosecuted, or defended without rea- 
sonable ground). 


70. See statutory provisions; 
case infra this note. 


[a] Appointment held not unnec- 
essary.—The fact that a compensa- 
tion insurer would not pay deceased 
employee’s beneficiaries in Scotland, 
and insisted on appointment of an 
administrator, was not inconsistent 
with the existence of some estate to 
be administered on the death of the 
employee and so not sufficient to bring 
appointment of an administrator 
within such provision. Mellon’s Case, 
121 N.E. 18, 231 Mass. 399. 


iE Kouri v. Ferguson, 33 Que.K. 
. 208. 


and 


B 


trial Accident Commission of Cali- 
fornia, (Cal.) 18 P.(2d) 341. 


74. Meaney v. State Industrial Ac- 
cident Commission, 232 P. 789, 113 Or. 
371; O’Brien v. Industrial Insurance 
Deparement, 171 P. 1018, 100 Wash. 


75. Board of Education of High 
School Dist. No. 502 of Bureau Coun- 
ty v. Industrial Commission, 140 N.B. 
39, 308 Ill. 445. 


76. See statutory provisions; 
case infra this note. 


[a] Provision held not repealed.— 
Under the express provisions of 
Workmen’s Compensation Act (1918). 
§ 20, the court of common pleas, on 
an appeal from the award of the com- 
missioner, may allow a reasonable at- 
torney fee to the party prevailing on 
appeal, and this section was not re- 
pealed by Acts (1921) c¢ 229. Scalise 
v. Uvalde Asphalt Paving Co., 121 A. 
693, 98 N.J.Law 696. 


77. Roxbury Tp. v. Plumstead, 162 
A. 198, 10 N.J.Mise. 1034. 


78. Roxbury Tp. v. Plumstead, su- 
pra. 


79. Lange v. Eureka Printing 
Works, 158 A. 106, 10 N.J.Misc. 76. 
Contra Hart v. Central R. Co. of New 
Jersey, 152 A. 864, 9 N.J.Mise. 121 
[cert den 61 S.Ct. 333, 282: U.S. 905, 


and 


taking out a writ of certiorari to the 
supreme court and then appealing 
from its judgment to the court of er- 
rors and appeals, the court of common 
pleas after remittitur to it is em- 
powered: to allow counsel fees for 
services on appeal in the case, where 
the court of errors and appeals did 
not decide the question). 


[a] Thus the court of common 
pleas has no power to award counsel 


‘fees to a successful litigant on a writ 


of certiorari to the supreme court and 
then on appeal to the court of er- 
rors and appeals. Roxbury Tp. v. 
Faumistend, 162 A. 198, 10 N.J.Misce. 


80. Southern Surety Co. of New 
York v. Parmely, 236 .N.W. 178, 121 
Neb. 146; Davis v. Lincoln County, 
219 N.W. 899, 117 Neb. 148; Western 
Newspaper Union v. Dee, 187 N.W. 
919, 108 Neb. 303; Ulaski v. Morris 
& Co., 184 N.W. 946, 106 Neb. 782; 
Derr v. Kirkpatrick, 184 N.W. 91, 106 
Neb. 403. 


[a] Fee allowable on claim accrt- 
ing prior to statute-——The allowance 
of a reasonable attorney’s fee in the 
district court affects the remedy only, 
and may be taxed as an item of costs, 
although the injury for which the 
compensation is allowed occurred be- 
fore the legislature authorized such a 
fee by Rev. St. (1913) § 3666, as 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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on such appeal, the compensation awarded is reduced, 
attorney’s fees for services in the court may not be 
taxed against the employer’! nor may they be award- 
ed where the employee and not the employer ap- 
peals.S2 Further, where the appeal is on a question 
involving a reasonable difference of opinion, attor- 
ney’s fees will not be allowed. Under other com- 
pensation acts an attorney’s fee may be allowed the 
employee where insurer appeals to a reviewing board 
and the employee receives some compensation even 
though the amount is redueed.*+ Where, on success- 
ful appeal from the order of the commission, claim- 
ant is entitled to attorney’s fees, he cannot recover 
attorney’s fees where by negotiation he secures a 
eancellation of an order of the board terminating his 
compensation and a reinstatement of his compensa- 
tion..° In a proceeding to set aside a compensation 
award minor defendants, on successfully defending 
the award, are entitled to have a reasonable attor- 
ney’s fee for the attorney ad litem appointed to rep- 
resent them taxed as a part of the costs.2® Under 
a compensation act which provides that, where in- 
surer fails or refuses to obey a compensation award 
and fails or refuses to bring suit to set it aside claim- 
ant on bringing suit and securing judgment sustain- 
ing such award is entitled, in addition to the award, 
to a reasonable attorney’s fee for the prosecution of 
the claim, the failure of insurer to make the husband 
of claimant a party to a suit to set aside the compen- 
sation award is not such an error as renders the suit 
to set aside the award of no effect so as to entitle 
elaimant to an allowance for attorney’s fees in her 


amended by 34{ (1919) c 91 § 4. West- | America _ v. 
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Jago, (Civ.App.) 12 S. 
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attempt to enforce the award.®* 


Increase of amount on appeal. A power given the 
trial court to fix a reasonable fee will not permit a 
court on appeal to increase the amount allowed be- 
cause of the labor involved in the appeal.** In some 
jurisdictions, however, under the statutes therein,®® 
the appellate court may award an additional fee to 
the attorney of a claimant successful on the appeal, 
for services in the appellate court.®° 


Necessity to object to fee in lower court. The fact 
that an instruction in an employee’s suit against in- 
surer to mature all future installments on the award 
erroneously permitted the jury to include the ele- 
ment of an attorney’s fee for services before the in- 
dustrial accident board could not be considered on 
appeal as a fundamental error, where the insurance 
carrier did not object in the trial court, made no as- 
signment of error regarding it, and did not mention 
it in a motion for a new trial.®+ 


[§ 1345] c. Amount. Ordinarily, under the vari- 
ous compensation acts, the compensation board or 
commission or the court before which claimant pre- 
sents his claim for compensation may fix the amount 
of the fee of claimant’s attorney in the proceeding 
for compensation.®? Such provisions are constitu- 
tional®* and are valid and enforceable.°* Under 
some of the compensation acts the fee of the attor- 
ney is limited to such sum as the court or commission 
approves of.°° In such case the employee may con- 


v. Industrial Accident Commission of 


ern Newspaper Union v. Dee, 187 N.W. 
919, 108 Neb. 303. 


[b] On appeal from district court. 
—Harmon v. J. H. Wiese Co., 236 N. 
W. 186, 121 Neb. 137; Derr v. Kirk- 
patrick, 184 N.W. 91, 106 Neb. 403. 


81. City of Fremont v. Lea, 213 
N.W. 820, 115 Neb. 565. 


82. Updike Grain Co. v. Swanson, 
178 N.W. 618, 104 Neb. 661. 


{a] Success of appeal immaterial. 
—Updike Grain Co. v. Swanson, 178 
N.W. 618, 104 Neb. 661. 


83. Jackson v. Ford Motor Co., 214 
N.W. 631, 115 Neb. 758, - 


84. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180 [foll Butler’s Case, 179 
N.E. 690, 278 Mass. 218]. 


85. Cloquet v. Department of La- 
bor & Industries of Washington, 268 
P. 602, 148 Wash. 229. 


86. Norwich Union Indemnity Co. 
v. Smith, 298 S.W. 403, 117 Tex. 103 
fanswering certified questions (Civ. 
App.) 3 S.W.(2d) 120, aff (Commn. 
App.) 12 S.W.(2d) 558]. 


fa] General statute applies in 
such case. Norwich Union Indemnity 
Co. v. Smith, 298 S.W. 4038, 117 Tex. 
103 [answering certified questions 
(Civ.App.) 3 S.W.(2d) 120, aff 
(Commn.App.) 12 S.W.(2d) 558]. 

[b] Fee held proper.—Where mi- 
nors’ guardian ad litem successfully 
defended a suit to set aside an award 
of compensation, taxing threé hun- 
dred fifty dollars attorney’s fee for 
him against the insurance company 
was held not error. Norwich Union 
Indemnity Co. v.. Smith, (Civ.App.) 
3 S.W.(2d) 120 [certified question an- 
swered 298 S.W. 403, 117 Tex. 103, 
aff (Commn.App.) 12 S.W.(2d) 558]. 


87. Indemnity’ Ins. Co. of North 


W.(2d) 817 [rev on other grounds 36 
S.W.(2d) 980, 120 Tex. 204]. 


88. Boyd v. Pratt, 130 P. 371, 72 
Wash. 306. 


89. See statutory provisions. 


90. W. J. McCahan Sugar Refining 
& Molasses Co. v. Norton, 34 F.(2d) 
499 [aff 43 F.(2d) 505 (cert den 51 S. 
Ct. 212, 282 U.S. 899, 75 L.Bd. 792)]; 
Stippel v. Charles Friend & Son, 201 
N.W. 934, 161 Minn. 471; Lincoln Gas 
& Electric Light Co. v. Watkins, 204 
N.W. 391, 113 Neb. 619. 


[a] Purpose of allowance.—The 
allowance is for services in the su- 
preme court on the review, not for 
services before the commission. It is 
not a gratuity to counsel. It is in- 
tended wholly or in part to relieve the 
employee or his dependents of the 
financial burden of successfully re- 
sisting or prosecuting a review of 
the award of the commission. Stippel 
v. Charles Friend & Son, 201 N.W. 934, 
161 Minn. 471. 


[b] Additional award allowed.— 
(1) One hundred dollars. Lincoln Gas 
& Electric Light Co. v. Watkins, 204 
N.W. 391, 118 Neb. 619. (2) An at- 
torney allowed one hundred fifty dol- 
lars counsel fee in a compensation 
proceeding was held entitled to an ad- 
ditional one hundred twenty-five dol- 
lar fee on appeal payable from the 
award sustained on appeal. W. J. 
McCahan Sugar Refining & Molasses 
Co. v. Norton, 43 F.(2d) 505 [aff 34 
F.(2d) 499 (cert den 51 S.Ct. 212, 282 
U.S. 899, 75 L.Hd. 792)]. 


91. Indemnity Ins. Co. of North 
America v. Sparra, (Tex.Civ.App.) 
57 S.W.(2d) 892, 1120. 


92. Eagle Indemnity Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, (Cal.) 18 P.(2d) 341; Schilling 


California, 190 P. 373, 47 Cal.App. 190; 
Gritta’s Case, 135 N.E. 874, 241 Mass. 
525; Blair v. Village of Coleraine, 
231 N.W. 193, 180 Minn. 388, 69 A. 
TR. ato: 


93. Gritta’s Case, 135 N.E. 874, 241 
Mass. 525; In re Yeiser, 192 N.W. 
953, 110 Neb. 65 [aff 45 S.Ct. 399, 267 
U.S. 540, 69 L.Ed. 775]; Fidelity Un- 
ion Casualty Co. v. Dapperman, (Tex. 
Civ.App.) 53 S.W.(2d) 845. 


94. Sarja v. Pittsburg Steel Ore 
Oo., 191 N.W. 742, 154 Minn. 217 [cert 
den 43 S.Ct..702, 262 U.S. 754, 67 L. 
Ed. 1216, and error dism 44 S.Ct. 180, 
263 U.S. 685, 68 L.Ed. 505]. 


_ (al. General statutory provision 
inapplicable.—The provision in the 
Workmen’s Compensation Act (Gen. 
St. [1913] § 8201), limiting the right 
of attorneys for employees in com- 
pensation proceedings to contract 
with their clients apply, and not the 
previously enacted §§ 7973 and 4955 
dealing with the right of an attorney 
generally to contract as to the meas- 
ure and mode of his compensation. 
Sarja v. Pittsburg Steel Ore Co., 191 
N.W. 742, 154 Minn. 217 [cert den 43 
S.Ct. 702, 262 U.S. 754, 67 L.Hd. 1216, 
and error dism 44 S.Ct. 180, 263 U.S. 
685, 68 L.Ed. 505]. . 


95. Bouchon v. Southern Surety 
Co., 91 So. 854, 151 La. 503; Inter- 
state Window Glass Co. v. Kitchens, 
17 P.(2d) 462, 161 Okl. 71; Fidelity 
Union. Casualty Co. v. Dapperman, 
(Tex.Civ.App.) 53 S.W.(2d) 845. 

[a] In Webraska (1) Comp. St. 
(1922) § 3031 limits the amount an 
attorney may lawfully charge or con- 
tract for, as compensation for legal 
services or disbursements in demands 
or suits arising under the Workmen’s 
Compensation Act, to such sum as 
may be approved in writing by the 
district judge. In re Yeiser, 192 N. 
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tract for the services of an attorney®® but he cannot 
fix the amount of the fee.°7 Other cémpensation acts 
protect a claimant against excessive attorney’s fees 
by requiring their approval by the board in case of 
disagreement between the parties,®* but if there is 
no disagreement between the parties the board is 
without jurisdiction to fix the fees of a successful 
The provisions of the com- 
pensation act as to the tribunal empowered to fix the 
fee and the method to be used must be followed,’ and 
an amount in excess of a statutory limitation cannot 
In no ease does the jurisdiction of 
the commission or board extend to a determination of 
the reasonableness of the fee to be paid for services 
rendered in independent proceedings® even though 
such fee is made payable out of the award of com- 
pensation made to applicant by the commission.* In 
jurisdictions which, under the compensation act, re- 
quire the approval of attorney’s fees by the commis- 


claimant’s attorney.°®® 


be allowed.” 


W. 953, 110 Neb. 65 [aff 45 S.Ct. 399, 
267 U.S. 540, 69 L.Ed. 775]. . (2) No- 
tice to a compensation claimant is 
not a condition precedent to approval 
of attorney fees by the trial judge. 
Arner v. Sioux County, 217 N.W. 603, 
116 Neb. 394. (3) Approval of attor- 
ney fees by the judge in compensa- 
tion cases is a nonjudicial act which 
may be done anywhere in the district. 
Arner v. Sioux County, 217 N.W. 603, 
116 Neb. 394. 


96. Fidelity Union Casualty Co. v. 
Dapperman, (Tex.Civ.App.) 53 S.W. 
(2d) 845. 


97. Fidelity Union Casualty Co. v. 
Dapperman, supra. 


98. Vellenoweth vy. General Motors 
Bldg. Corporation, 225 N.W. 522, 247 
Mich. 274; Pearson v. Gillard, 204 N. 
W. 725, 231 Mich. 541. 


[a] Satisfaction of agent immate- 
rial.—Vellenoweth vy. General Motors 
Bldg. Corporation, 225 N.W. 522, 247 
Mich. 274. 


99. Pearson v. Gillard, 204 N.W. 
725, 231 Mich. 541. But see May v. 
Charles Hoertz & Son, 170 N.W. 305, 
204 Mich. 432 (holding that, under 
Workmen’s Compensation L, pt 3 § 10, 
the approval of the industrial acci- 
dent board is essential to the valid- 
ity of agreements between injured 
servants or their dependents and their 
attorneys). 


[a] Dissatisfaction of spouse im. 
material.—Pearson v. Gillard, 204 N. 
W. 725, 231 Mich. 541, 


1. See statutory provisions; 
eases infra this note. 


[a] In Louisiana (1) the court, ap- 
proving a contract, may fix such fees 
in judgment. Turner v. Standard Oil 
Co. of Louisiana, 1 La.App. 665. (2) 
Where plaintiff requests that the 
judgment be in part to his attorney 
for his fees, the court will give judg- 
ment as requested if the fees are rea- 
sonable. Wilkinson v. Dubach Mill 
Co.4 2 La.App. 249. (3) A written con- 
tract between an injured employee 
and his attorneys for fees, filed in evi- 
dence, where not alleged, is sufficient 
for judgment thereon. Singleton yv. 
Wyatt Lumber Co., 6 La.App. 627. 


[b] In Ohio (1) the workmen’s 
compensation law empowers the trial 
judge to fix the attorney’s fee and 
not the commission (Fisher Body Co. 
v. Cheflo, 171 N-E. °31, 32, 122 ‘Ohio 
St. 142) (2) or the court of appeals 
(Industrial Commission of Ohio v. 
Nelson, 186 N.E. 735, 127 Ohio St. 41 


and 
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[mod 186 N.E. 406, 44 Ohio App. 482]). 
(3) Furthermore, it reposes in the 
judge, and not in the commission, the 
discretion as to,.the percentage 
amounts which the attorney may re- 
ceive upon any of the future award. 
Fisher Body Co. v. Cheflo, supra. (4) 
However, since the court cannot fix 
the amount of compensation awarded, 
but can only determine the right of 
claimant to participate in the fund, 
and certify its finding to the commis- 
sion which thereupon fixes’ the 
amount, it cannot fix a definite attor- 
ney fee. Fisher Body Co. v. Chefio, 
supra (stating that the opinion in 
Industrial Commission of Ohio v. 
Tripsansky, 165 N.E. 297, 119 Ohio St. 
594 [aff 167 N.E. 373, 31 Ohio App. 
397], that the fixing of a maximum 
attorney fee was not error where 
correct, although the court should 
leave the amount to be fixed by the 
commission, was obiter); Industrial 
Commission of Ohio v. Pomeroy, 168 
N.E. 5.72; 33. Ohio App. 80. (5) It is 
authorized only to fix an attorney fee 
based upon percentages of the award 
that may be thereafter made by the 
commission. Fisher Body Co. v. 
Chefio, supra; Industrial Commission 
of Ohio v. Pomeroy, supra. (6) The 
amount to be paid as attorney’s fees 
is to be determined by the commis- 
sion at the time of fixing the award 
and in accordance with the percent- 
ages fixed by the trial court. Indus- 
trial Commission of Ohio v. Pomeroy, 
supra. (7) The usual form of jour- 
nal entry is one allowing the attor- 
ney “a sum equal to —— per cent of 
the first five hundred dollars and —— 
per cent of any amount in excess of 
five hundred dollars which may be 
awarded to the plaintiff by the Indus- 
trial Commission of Ohio in connee- 
tion herewith, but in no event shall 
any such fee for plaintiff’s attorneys 
be in excess of five hundred dollars.” 
Fisher Body Co. v. Cheflo, supra. 


2. Woodward Iron Co. v. Brad- 
ford, 90 So. 803, 206 Ala. 447; Indus- 
trial Commission v. Rice, 160 N.E. 
484, 26 Ohio App. 497. 


3. Schilling v. Industrial Accident 
Commission of California, 190 P. 373, 
47 Cal.App. 190. 


4 Schilling v. Industrial Accident 
Commission of California, supra. 


5. Carr v. State Industrial Com- 
mission, 11 P.(2d) 134, 157 Okl. 140. 


6 Carr v. State Industrial Com- 
mission, supra. 


7. Carr vy. State Industrial Com- 
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sion, the jurisdiction of such commission as to the 
approval of attorney’s fees is limited to attorney’s 
fees which are required to be paid from, or sought 
to be enforced against, the proceeds of an award 
made to an injured workman.® Where the payment 
thereof is not required to be made from the proceeds 
of the award, the commission has no jurisdiction over 
the amount of attorney’s fees which a claimant has 
contracted to pay to an attorney,® but when an attor- 
ney attempts to enforce the collection of an attor- 
ney’s fee from the proceeds of an award made by the 
commission to an injured workman, the commission 
has jurisdiction to determine the reasonableness of 
the claim for an attorney’s fee.’ 
amount of the fees of attorneys appearing and con- 
ducting proceedings for compensation, the commis- 
sion is not given a purely uncontrolled and arbitrary 
power to determine what shall be allowed the attor- 
ney,® but it is given a large discretion to incorporate 


In fixing the 


mission, supra. 


8. W. J. McCahan Sugar Refining 
& Molasses Co. v. Norton, 34 F.(2d) 
499 [aff 43 F.(2d) 505 (cert den 51 S. 
Ct. 212, 282 U.S. 899, 75 L.Ed. 792) ]. 


[a] “Reasonable attorney fees 
- mean the customary and usual 
charges of attorneys for like services 
in cases where such fees are the sub- 
ject of contract between solicitors and 
clients, and .. . such services in- 
clude the services of the attorney be- 
fore the arbitrator and the Commis- 
sion in securing the award upon 
which the circuit court is to be asked 
to give judgment in case of refusal 
or neglect of the employer to have 
the award reviewedsand also for the 
services of the attorney in securing 
such judgment in the circuit court, 
including the work of preparing for 
the arbitration proceedings and pro- 
ceedings in the circuit court.” Board 
of Education of High School Dist. 
No. 502 of Bureau County v. Industri- 
an Se ce 140 N.E. 39, 41, 308 


{b] It will be presumed that the 
parties and the court in fixing the'at- 
torney’s fee in a compensation case 
intended to comply with the statute. 
Fidelity Union Casualty Co. v. Dap- 
ee (Tex.Civ.App.) 53 S.W.(2qa) 


oe 


[c] Fees held sufficient.—(1) An 
allowance of two hundred fifty dol- 
lars for collecting one thousand eight 
hundred dollars compensation. Sarja 
v. Pittsburgh Steel Ore Co., 191 N.W. 
742, 154 Minn. 217 [cert den 43 S.Ct. 
702, 262 U.S. 754, 67 L.Ed. 1216, and 
error dism 44 S.Ct. 180, 263 U.S. 685, 
68 L.Ed. 505). (2) Allowance of fifty 
dollar fee. Candado Stevedoring Cor- 
poration v. Locke, 63 F.(2d) 802 [mod 
57, F.(2d), 905j. . (3): A. total, of five 
hundred dollars fees for procuring 
aggregate award of ten thousand dol- 
lars. Blair v. Village of Coleraine, 
231 N.W. 193, 180 Minn. 3888, 69. <A. 
L.R. 1315. (4) An allowance of one 
hundred dollars was not inadequate, 
although the award, if translated into 
eapital sum, would exceed five thou- 
sand dollars. W. J. McCahan Sugar 
Refining & Molasses Co. v. Norton, 
34 F.(2d) 499 [affe43 F.(2d) 505 (eert 
den. 51 S.Ct. 212, 282 U.S. 899, 75 L. 
Ed. 792)]. 


{d] Fees considered reasonable.— 
(1) One hundred and twenty-five dol- 
lars. Diskon v. Bubb, 96 A. 660, 88 N. 
J.Law 513. (2) One third, on a con- 
tingent basis. Connell v. U. S. Sheet 
& Window Glass Co., 2 La.App. 93. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in the award a provision for the benefit of counsel, 
and to determine what that provision shall be.® In 
fixing the amount of their fees for appearing and 
condueting litigation before the commission, attor- 
neys should be accorded the same fair consideration 
as they usually receive before any other tribunal 
considering the amount of legal work done and the 
amount of money involved.t® If the attorney has 
made a contract for his services, the board or com- 
mission must give him a fair hearing on the ques- 
tion of the reasonableness of the fee agreed to be 
paid before it can order a change therein.t! Among 
the matters considered in the determination of the 
amount of the fee are the number of witnesses 
sworn,?” the length of time taken,?® and the nature of 
the case, whether it was a troublesome, complicated- 
issue or a simple matter easily and quickly determin- 
ed.t* The fee cannot include, however, a portion of 
the expenses of the litigation to be paid therefrom.?® 
The duty placed upon an insurer under some com- 
pensation acts to pay for legal services in connection 
with the appointment of a legal representative of a 
deceased employee not otherwise necessary?® is lim- 
ited to necessary disbursements for appointment, the 
representative’s necessary expenses, and compensa- 
tion for time necessarily spent in carrying out a pro- 
vision that, if payment is made to him, it shall be 
paid to the dependents.1* A compensation act which 
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provides that all fees of attorneys under this act 
shall be subject to the approval of the board, and 
that no fee shall be allowed exceeding the sums spec- 
ified in the section, and also that the board may deny 
or reduce the fees if it appears that the employment 
was solicited, was intended, it has been held, to lim- 
it the fees that attorneys might have,'® to give to 
the board the power to reduce the fee below the stat- 
utory limit,+® even when it was agreed to by con- 
tract,?° and to deny altogether the fee if it should 
appear the employment was solicited.24. Under such 
a statute the board in the exercise of a sound discre- 
tion and after a careful consideration and under- 
standing of the facts and circumstances may reduce 
the contract compensation agreed to be paid an at- 
torney, although it does not exceed the statutory 
amount or there be any evidence that the employment 
was solicited,?? and of course, if no contract was 
entered into between the attorney and the client, it 
has the power to fix the fee at a reasonable sum.?* A 
contract between the injured employee or his depend- 
ents and the attorney as to the amount of the fee for 
services under the workmen’s compensation act is 
of no force or effect?* and cannot be enforced for 
an amount in excess of that which is approved by the 
court or commission.?5 The acceptance by an attor- 
ney of a portion of his fee and the receipt for it as 
for his fee in full waives any right he may have had 


(3) One-third of the amount recov- 
ered. Burton v. Kaucher Hodges Co., 
3 La.App. 74; Bossier v. Louisiana Oil 
Refining Corporation, 3 La.App. 205. 
(4) Five hundred dollars, where two 
trials were had, much medical testi- 
mony was adduced, and the litiga- 
tion was extended for upward of five 
years. Pisko v. Nelson, 132 A. 301, 4 
N.J.Misc. 154. (5) One thousand dol- 
lars, two hundred fifty dollars of 
which was to be paid by the employee. 
Doyne vy. Stollerman, (N.J.Sup.) 131 
A. 68. (6) Nine hundred ten dol- 
lars and forty cents for suing on be- 
half of an employee for matured com- 
pensation award and penalty totaling 
eight thousand, four hundred eighty- 
nine dollars and sixty cents. Texas 
Hmployers’ Ins. Ass’n v. Harrington, 
(Tex.Civ.App.) 61 S.W.(2d) 167. (7) 
Three hundred fifty dollars, where the 
court reversed order of joint board 
affirming department’s order closing 
claim of the injured employee. Bark- 
hurst v. Department of Labor and In- 
dustries of State of Washington, 274 
P. 105, 150 Wash. 551. (8) Three 
hundred dollars to employee recover- 
ing one thousand and ninety-two dol- 
lars. Rehberger v. Department of 
Labor and Industries, 283 P. 185, 154 
Wash. 659. 


fe] Maximum amount.—(1) Under 
Workmen’s Compensation Act (1914) 
No. 20 § 22, as amended, an attorney’s 
fees will be limited to not over one 
third of the amount recovered. Fla- 
herty v. Parkersburg Rig & Reel Co., 
2 La.App. 553; Legrand v. U. S. Sheet 
& Window Glass Co., 2 La.App. 549; 
Blythe v. Askew, 2 La.App. 415; Jones 
v. Louisiana Central Lumber Co., 2 
La.App. 260. (2) A contract author- 
izing as attorney’s fee one half of 
the amount recovered is excessive, 
and will be reduced to one third. 
King v. McClanahan, 3 La.App. 117. 
(3) An allowance of one third of the 
amount recovered as attorney’s fees 
in a compensation case will not in- 
clude money voluntarily paid by the 
employer. Pittman v. Roxana Petro- 
leum Corporation, 2 La,App. 561. (4) 
To allow recovery of a percentage of 


the amount paid as compensation pri- 
or to the time the suit was filed would 
be unfair to claimant.. Flaherty_v. 
Parkersburg Rig & Reel Co., 2 La. 
App. 553: 


{f] Fees held excessive.—(1) Nine 
hundred dollars, where the award was 
ten dollars a week for a period of 
four hundred weeks. Gritta’s Case, 
135 NUE. 874;- 241 Mass, 525... (2) 
Where but very little time was con- 
sumed either in the preparation or 
in the presentation of the case, al- 
lowance of one thousand two hundred 
fifty dollars, where the award was of 
eleven dollars and ninety-four cents 
for a period of four hundred sixteen 
weeks was excessive. Industrial Com- 
mission y. Drake, 134 N.E. 465, 103 
Ohio St. 628. 


9. W. J. McCahan Sugar Refining 
& Molasses Co. v. Norton, 34 F.(2d) 
499 [aff 43 F.(2d) 505, cert den 51 
S.Ct. 212, 282 U.S. 899, 75 L.Ed. 792]. 


[a] Matter of discretion.—The 
question of the reasonableness of the 
fee is a discretionary matter with 
the commission and unless this dis- 
cretion is abused the award should be 
upheld by the court. Willhoit v. Prai- 
rio Oil & Gas Co., (Okl.) 26 P.(2d) 
406, 


10. Willhoit v. Prairie Oil & Gas 
Co., supra. 


11. Schilling v. Industrial Acc. 
Commission of California, 190 P. 373, 
47 Cal.App. 190. 


12. Vellenoweth v. General Motors 
Bldg. Corporation, 225 N.W. 522, 247 
Mich, 274. 


13. Vellenoweth y. General Motors 
Bldg. Corporation, supra. 


[a] Weight of attorney’s evidence. 
—The board, in determining an attor- 
ney’s fee in a workman’s compensa- 
tion case is not bound to accept the 
attorney’s statement regarding the 
number of hours he was employed, 
he having kept no record of the serv- 
ices rendered. Vellenoweth v. Gen- 
eral Motors Bldg. Corporation, 225 N. 
W. 522, 247 Mich, 274, 


14 Vellenoweth v. General Motors 
Bldg. Corporation, supra. 


15. Willhoit v. Prairie Oil & Gas 
Co., (OK1.) 26 P.(2d) 406. 


{a] Thus an order of the indus- 
trial commission fixing an employee’s 
attorney’s fee is void in so far ag it 
directed the attorney to pay out of 
such fee the witness fee of a doctor 
testifying for the employee. Willhoit 
aioe Oil & Gas Co., (Okl.) 26 P. 


16. See supra § 746. 


17. Mellon’s Case, 121 N.E. 18, 231 
Mass. 399. 


18. Rawlings v. Workmen’s Com- 
peer Board, 218 S.W. 985, 187 Ky. 


19. Rawlings v. Workmen’s Com- 
pensation Board, supra. 


20. Rawlings v. Workmen’s Com- 
pensation Board, supra. 


21. Rawlings v. Workmen’s Com- 
pensation Board, supra. 


22. Rawlings v. Workmen’s Com- 
pensation Board, supra. 


23. Rawlings v. Workmen’s Com- 
pensation Board, supra. 


24 Blair v. Village of Coleraine, 


231 N.W. 198, 180 Minn. 388, és 
L.R. 1315. : are 
[a] Agreement for fee held not 


binding.—Where the guardian of de- 
pendents awarded compensation under 
the statute was of foreign birth, un- 
able to read, write, or speak English, 
and entirely lacking in knowledge of 
legal procedure, and relied entirely on 
her attorney and was excited and in 
tears when she signed an agreement 
as to the attorney’s fee, and may have 
believed that she would not receive 
any money unless she agreed to his 
terms, the industrial accident board 
was justified in holding that the 
agreement was not binding on her. 
peeks Case, 135 N.E. 874, 241 Mass. 


25. In re Yeiser, 192 N.W. 9538, 110 
Neb. 65 [aff 45 S.Ct. 399, 267 U.S. 540, 
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to a larger sum.?® 


Return of excess fee. In some jurisdictions the 
compensation commission or board or the court has 
power to compel an attorney to repay any fee in ex- 
cess of the amount fixed as proper.?’ In other ju- 
risdictions such power does not exist.?® 


Acquisition of jurisdiction by commission. To in- 
voke the jurisdiction of the commission to determine 
the amount of attorney’s fees it is not necessary to 
file with it a claim for attorney’s fees;?®° a verbal 
complaint by claimant to the commission is sufficient 
to invoke its jurisdiction.®°® 


Remedy of attorney who feels himself aggrieved 
by the action of the board in allowing a smaller fee 
than he considers himself entitled to have is by ap- 
peal from the action of the board to the circuit 
court.3+ 


On appeal. What constitutes a reasonable fee for 
the attorney’s services on appeal must be determined 
by the facts of the case in which allowed,*? and its 
amount is a matter, in a large degree, of discretion 
vested in the trial court.** we 


[§ 1346] d. Method of Payment. In some juris- 
dictions, under the compensation acts therein, an 


award of compensation cannot direct the immediate - 


payment in a lump sum of the fee of claimant’s at- 
torney to be credited as compensation, where the 
award is made payable in installments,?* but, upon a. 
bulk sum settlement or commutation, payment of the 
attorney’s fees can be ordered to be made in full,*® 
or, where the payments are made periodically, they 
may be applied in whole or in part to such fees until 
extinguished.*® In other jurisdictions, under a com- 


69 L.Ed. 775]. 
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tion.?§ 


N.W. 899, 117 Neb. 148. 


[§§ 1345-1347 


pensation act which authorizes the compensation 
commission to allow claims for legal services, and 
also to commute periodical payments to a lump sum, 
such commission may commute a portion of the peri- 
odical payments into a lump sum and order imme- 
diate payment of said sum as an attorney’s fee for 
claimant’s attorney.°7 


[§ 1347] e. Lien. In a number of jurisdictions 
the compensation acts therein contain provisions pro- 
hibiting the assignment of claims for compensation 
under the Workmen’s Compensation Act and exempt- 
ing them from claims of creditors and from levy, exe- 
eution, attachment, or other remedy for the collee- 
tion thereof. In such case the employee cannot as- 
sign to his attorney an interest in the cause of ac- 
The fund arising from an allowance by the 
industrial commission under the Workmen’s Com- 
pensation Law is exempt from the common-law lien 
of an attorney on a fund produced by his services,?® 
nor does the fact that the payment agreed on by the 
employer was not approved by the compensation 
board or commission enable the lien to attach.*® 


.. However, such acts frequently contain additional pro- 


visions which authorize an attorney’s lien against 
the fund paid as compensation provided the attor- 
ney’s fee is approved by the compensation board or 
commission. In such case claims for attorney’s fees 
must be approved by the commission before they be- 
come a lien on the compensation awarded.*! A claim 
for attorney’s fees cannot become a lien on the 
award, nor be collected out of it except in the amount 
approved by the commission,*? and until the claim 
for attorney’s fees is so approvedsthe attorney is 
without authority of law to hold the proceeds of the 
award without the consent of claimant.*? If, how- 


(2) Seventy-|}lump sum for payment of the em- 


26. Mickens v. Lawrence Paper 
Mfg. Co., 285 P, 624, 130 Kan. 149. 


27. Gritta’s Case, 135 N.E. 874, 
241 Mass. 525; Sarja v. Pittsburgh 
Steel Ore Co., 191 N.W. 742, 154 Minn. 
217 [cert den 43 S.Ct. 702, 262 U.S. 
754, 67 L.Ed. 1216, and error dism 
44 S.Ct. 180, 263 U.S. 685, 68 L.Ed. 
505]. 

[a] Summary proceeding.—Sarja 
v. Pittsburgh Steel Ore Co., 191 N.W. 
742, 154 Minn. 217 [cert den 43 S.Ct. 
702, 262 U.S. 754, 67 L.Ed. 1216, and 
error dism 44 S.Ct. 180, 263 U.S. 685, 
68 L.Ed. 505]. 


28. May v. Charles Hoertz & Son, 
170 N.W. 305, 204 Mich. 432. 

29. Carr v. State Industrial Com- 
mission, 11 P.(2d) 134, 157 Okl. 140. 

30. Carr v. State Industrial Com- 
mission, supra. 


31. Rawlings v. Workmen’s Com- 
pensation Board, 218 S.W. 985, 187 
Ky. 308. 


32. Davis v. Lincoln County, 
N.W. 899, 117 Neb. 148. 
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33. Davis v. Lincoln County, su- 
pra, 
[a] Attorney’s fee held reasonable. 


—(1) A seven hundred and fifty dollar 
attorney fee awarded to a compensa- 
tion claimant in the district court on 
appeal from an award of fifteen dol- 
lars each week for three hundred 
weeks and twelve dollars a week 
thereafter for life was held not ex- 
cessive. Davis v. Lincoln County, 2195 


five dollars, allowed a compensation 
claimant by the district court on ap- 
peal from an award of fifteen dol- 
lars per week for seventeen and one 
half weeks, was held a reasonable at- 
torney’s fee. Ulaski v. Morris & Co., 
184 N.W. 946, 106 Neb. 782. 


34. Woodward Iron Co. v. Brad- 
ford, 90 So. 802, 206 Ala. 447; Serzan 
v. Naporowski, (N.J.Sup.) 131 A. 76. 


[a] Power to commute immateri- 
al.— Woodward Iron Co. v. Bradford, 
90 So. 803, 206 Ala. 447. 


[b] Fee allowed held not commu- 
tation.—Doyne vy. Stollerman, (N.J. 
Sup.) 131 A. 68. 


35. Woodward Iron Co. v. Brad- 
ford, 90 So. 803, 206 Ala. 447. 


36. Ex parte Woodward Iron Co., 
99 So. 649, 211 Ala. 111; Woodward 
Iron Co. v. Bradford, 90 So. 803, 206 
Ala. 447. 


[a] From first moneys paid in.— 
Ex parte Woodward Iron Co., 99 So. 
649, 211 Ala. 111. 


37. Standard Roofing & Material 
Co. v. Wrotenberry, (Okl.) 27 P.(2d) 
154; Shrine Drilling Co, v. Price, 22 
P€2d) 1010, 164 Okl. 64; M. T. Smith 
& Son Drilling Co. v. Cox, 21 P.(2d) 
496, 162 Okl. 301; Interstate Window 
Glass Co. v. Kitchens, 17 P.(2d) 462; 
161 Okl. 71, 


[a] PYotection against change in 
condition.—Where the industrial com- 
mission commutes a sufficient number 
of last weekly payments of an award 
for permanent total disability to a 


ployee’s attorneys, and employer and 
insurer complain thereof only because 
of failure to incorporate a clause pro- 
tecting them in case of the employee’s 
change in condition, and respondents 
consent to incorporation of the pro- 
tective clause, the supreme court may 
require the commission’s order to in- 
clude such protective clause. Stand- 
ard Roofing & Material Co. v. Wroten- 
berry, (Okl.) 27 P.(2d) 154. 


38 Fidelity Union Casualty Co. v. 


Dapperman, (Tex.Civ.App.) 53 S.W. 
(2d) 845. 
39. Gross v. Lake Shore & M. S. 


Ry. Co., 209 Ill.App. 439; Brewer v. 
Emmett, 22 OhioN.P.N.S. 425. 


40. Gross v. Lake Shore & M. S. 
Ry. Co., 209 Ill.App. 439. 


41. Willhoit v. Prairie Oil & Gas 
Co., (OKl.) 26 P.(2d) 406. 


42. Blair v. Village of Coleraine, 
bh areas Ue 193, 180 Minn. 388, 69 A.L.R. 


[a] Lien strictly limited.—‘“Pro- 
ceedings under this (compensation) 
law are informal and are intended to 
be inexpensive; and .. . . only 
extraordinary circumstances will! jus- 
tify the court in -:allowing a propor- 
tion of the compefisation awarded the 
dependent.” State v. District Court 
of Hennepin County, 166 N.W. 772, 
139 Minn. 409 [quot Blair v. Village 
of Coleraine, 231 N.W. 193, 194, 1&0 
Minn. 388, 6 A.L.R. 1815]. 


43. Carr v. State Industrial Com- 


Yor later cases, developments and changes in the law see Annotations, 


mission, 11 P.(2d) 134, 157 Okl. 140. 


same title and section number, 
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ever, the fce of the attorney is approved by the com- 
mission, it is a lien on the proceeds of the award, and 
may be colleeted by the attorney from the proceeds 
thereof.4* It has been held that a statutory provi- 
sion requiring that the fee of an attorney be reason- 
able and be approved by the court indicates an in- 
tention that the fee may be secured out of the amount 
collected as compensation.*® Under a compensation 
act which requires as a condition of the attachment 
of an attorney’s lien to the compensation of the work- 
men that the contract for professional services be in 
writing and be approved by the court or judge, it is 
not essential that the attorney’s written contract for 
fees be approved before the lien may attach.*® 
approval, however, it has been held, is not a time con- 
dition.*7. The attorney’s lien perfected prior to settle- 
ment under a written contract approved subsequent 
to settlement will extend to his contract percentage 
of the sum paid the workman,?® and it will not, where 
the settlement was not collusive or fraudulent as to 
the attorney, extend to the contract percentage of the 
sum the workman would have received if, instead of 
settling, he had prosecuted the compensation pro- 
ceeding to a decision.*® The method of perfecting a 
lien is still that prescribed by the general statute,®° 
and when perfected the lien will attach for whatever 
amount the court finally approves.*1 The disapprov- 
al by the court of the amount of the fee provided in 
a contract for professional services is not a disap- 
proval and setting aside of the contract so as to pre- 


44. Carr v. State Industrial Com- 
mission, supra. 


[a] General statute inapplicable.— 
Carr v. State Industrial Commission, 
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This’ 


for costs in Alberta is not applica- 
ble to proceedings under the Work- 
men’s Compensation Act (St. [1908] 
c 12), the policy of the act being to 
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vent a compliance with the requirement that the con- 
tract as to the fee be in writing as a condition to a 
lien therefor, but is merely a modification of the 
amount of the fee and an approval of the contract 
with such modification.52 After service of notice of 
lien, the employer must, at his peril, take into account 
the attorney’s contract when settling with the injur- 
ed workman and in paying awards and judgments.** 
In some jurisdictions an attorney’s lien on compen- 
sation awarded under the compensation act exists, 
if at all, only because of the general statute on the 
subject of attorney’s liens.>4 


Lien of lay representative. Under a compensation 
act which provides that a party litigant before the 
commission may be represented to one not admitted 
to practice law and authorizes the commission to fix 
and determine and allow as a lien against the award 
a reasonable attorney’s fee for legal services, it is 
proper for the commission to declare the amount 
directed to be paid a lay representative of elaimant 
for his services a lien on the compensation award- 
ed.5® 


[§ 1348] 2. Costs—a. In General. Costs and wit- 
ness fees are not to be allowed in workmen’s com- 
pensation proceedings in the absence of a positive or 
permissive statute.°® However, the acts ordinarily 
make specifie provisions as to the propriety of allow- 
ing costs.°‘ Under some compensation acts court 
costs ordinarily follow the judgment in a workmen’s 


fees. State v, St. Louis County Dist. 
Ct., 152 N.W. 838, 129 Minn. 423. 


[b] Under the English act (1) the 


11 P.(2d) 134, 157 Okl. 140. 


45. Connell v. U. S. Sheet & Win- 
dow Glass Co., 2 La.App. 93. 


{a] Claimant is protected by the 
requirement that the fees shall be 
reasonable and approved by the court. 
Connell v. U. S. Sheet & Window Glass 
Co., 2 La.App. 93. : 

46. Graham v. Wichita Terminal 
Elevator Co., 222 P. 89, 115 Kan. 143. 

47. Mickens v. Lawrence Paper 
Mfg. Co., 285 P. 624, 130 Kan. 149; 
Graham v. Wichita Terminal Elevator 
Co., 222 P. 89,115 Kan. 143. 


48. Graham v. Wichita Terminal 
Elevator Co., supra. 


49. Graham vy. Wichita Terminai 
Elevator Co., supra. 


50. Mickens v. Lawrence Paper 
Mfg. Co., 285 P. 624, 130 Kan. 149; 
Graham v. Wichita Terminal Eleva- 
tor Co., 222 P. 89, 115 Kan. 143. 

51. Mickens v. Lawrence Paper 
Mfg.) Co., 285 PP. 624 130° Kan. 149; 
Graham v. Wichita Terminal Elevator 
Co., 222 P..89, 115 Kan. 143. 


52. Mickens v. Lawrence Paper 
Mfg. Co., 285 P. 624, 130 Kan. 149. 

53. Graham v. Wichita Terminal 
Elevator Co., 222 P, 89, 115 Kan. 143. 

54. Kratz v. Holland Inn, 173 N. 
W. 292, 186 Iowa 963. 


55. Bagle Indemnity Co. v. Indus- 
trial Accident Commission of Cali- 
fornia, (Cal.) 18 P.(2d) 341. 


Right of commission to fix fee of 
lay representative see supra § 1343. 


56. Nelson v. Industrial Insurance 
Department, 176 P. 15, 104 Wash, 204. 


{a] Security for costs.—(1) The 
general practice relating to security 


* 


assist a supposedly poor class of per- 
sons by a procedure less formal and 
expensive than is required in_ ordi- 
nary disputes. Cessarini v. Hazell, 
(Alta.) 16 Dom.L.R. 738, 7 A.L.R. 134, 
28 West.L.R. 662, 6 West.Wkly. 649. 
(2) The rule that no security for costs 
is required on an application to the 
court of appeal under the Supreme 
Court of Judicature Act of 1890, for 
the new trial of an action in the king’s 
bench division will not be extended 
to an appeal under the Workmen’s 
Compensation Act of 1897, which, if 
successful, will practically result in 
a new trial of the case. Harwood v. 
Abrahams, 70 L.J.K.B. 746, [1901] 2 
K.B. 304. (8) The object of Rule 34 
under the Workmen’s Compensation 
Act (Rules of 1904) is to make the 
proceedings under the act subject to 
the same rules as an action; and 
where applicant resides out of the ju- 
risdiction, the respondent is entitled 
to security for costs. Cizowski v. 
West Kootenay Power and Light Co., 
12 B.C. 68, 3 West.L.R. 515. (4). K 
was killed while in defendants’ em- 
ploy. Plaintiff, the administrator, is 
now in penitentiary on a charge of 
theft. Both he and the estate are 
insolvent. The arbitrator is still 
seized of the matter and has not yet 
ascertained the compensation, if any, 
to which plaintiff is entitled. The 
widow is out of the jurisdiction. On 
application to a Judge for security 
for costs, it was held that plaintiff 
is not a nominal plaintiff and motion 
was dismissed. Re Kruz & Crow’s 
Nest, (B.C.) 12 West.L.R. 158. 


Security for costs generally see 
Costs §§ 464-575. 


57. See statutory provisions. 
[a] In Minnesota the court may 


allow statutory costs, although des- 
ignated in the order as sattorney’s 


costs of, and incidental to, the arbi- 
tration and proceedings connected 
therewith are in the discretion of the 
committee, arbitrator, or judge of the 
county court, subject, as respects 
such judge and an arbitrator appoint- 
ed by him, to rules of court. They 
are required not to exceed the limit 
prescribed by rules of court, and to 
be taxed in the manner prescribed by 
such rules. Workmen’s Compensa- 
tion Act (1906) schedule II (7); Rex 
v. Thetford County Ct. Registrar, 
[1915] 1. KB. 224, 8 B.WiC.Co 276: 
Jones v. Davies, [1914] 3 K.B. 549, 7 
B.W.C.C. 488; Bjerson v. Thompson, 
[1904] 2 
Rigby v. Cox, 
K.B. 358, 6 W.C.C. 158; Chilton v. 
i 84. B.W..C.Co) ins Mina yson ev, 
Steamship Clinton, 7 B.W.C.C. 710, 
111 L.T.Rep.N.S. 915; Derbyshire v. 
Hetherington, 7 B.W.C.C. 677; Reed 
v. Steamship Wymeric, 7 B.W.C.C. 
421; Stephens v. Vickers, 6 B.W.C.C. 
469 (withdrawal of application); Bar- 
nett v. Port of London Authority, 6 
B.W.C.C. 466, 108 L.T.Rep.N.S. 944; 
Snell v. Sherwood, 6 B.W.C.C. 242 
(improper to award costs against em- 
ployer where successful as to only 
questions raised); Williams v. Cae- 
ponthren Colliery Co., 6 B.W.C.C. 122; 
Evans v. Gwauncaegurwen Colliery 
Co., 5 B.W.C.C. 441, 106 L.T.Rep.N.S. 
613 (successful applicant cannot be 
compelled to pay respondent’s costs); 
Connor v. Meads, 5 B.W.C.C. 485; 
Lowestoft Corp. v. Aldridge, 5 B.W. 
C.C, 329; Thomas v. Cory, 5 B.W.C.C. 
5; Nicholson v. Thomas, 3 B.W.C.C. 
452; Cornish v. Lynch, 3 B.W.C.C. 
343; Gardner v. Cox, 3 B.W.C.C. 245; 
Sutton v. Great Northern R.*Co., 3 
B.W.C.C. 160; Beadle v. Steamship 
Nicholas, 3 B.W.C.C. 162, 101 L.'T.Rep. 
N.S. 586; Smith v. Abbey Park Steam 
Laundry Co., 2 B.W.C.C. 142; Lan- 
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compensation ease,>* and the successful party to the 
proceeding recovers of his adversary the costs in- 
eurred.°® Under other compensation acts each par- 
ty may be required to pay his own costs,®° and un- 
der still other acts costs can only be awarded in a 
case where the employer does not institute proceed- 
ings for review of the decision of the board and re- 
fuses to pay the compensation awarded.°! <A party 
will not ordinarily be held liable for unnecessary 
costs caused by the opposing party.*? However, the 
necessary expenses incurred by insurer in success- 
fully defending a common-law action wrongfully 
brought by the employee against the employer to re- 
cover for the injuries suffered cannot he eredited by 
the compensation board on the amount awarded the 
employee as compensation under the act.®* Statutes 
authorizing the court before which a workmen’s com- 
pensation proceeding is brought, prosecuted, or de- 
fended without reasonable ground to assess the whole 
cost against the offending party do not supersede gen- 
eral provisions for the taxation of costs.°* Where 
the equities require it, the costs may be divided be- 
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tween the parties;*° and where, in an action for com- 
pensation, the right thereto is admitted, except for _ 
the bar of the statutory limitation, the costs are, un- . 

der some compensation acts, properly adjudged 
against the successful employer.°® Where the com- 
pensation act provides for the payment of fees in the 


‘first instance by the employer who may deduct one 
half of such payment from any compensation found 


‘ed one half to each party.$7 


due the employee, such fees are properly taxed in 
full against the employer instead of being apportion- 
Where a minor claim- 
ant is brought in at the suggestion of defendant, the 


‘court may allow fees to the guardian ad litem ap- 


pointed to represent him within the limitation fixed 
for attorney’s fees.¢8 The state insurance fund is 
liable for costs in a proceeding for-compensation the 
same as any private insurance company.®® 


Expert witness’ fees. Under some compensation 
acts the fees of expert witnesses are taxed as a part 
of the costs of suit,7° the amount thereof being left 


caster v. Midland R. Co., 1 B.W.C.C. 


418; Evans v. Wilson, 1, B.W.C.C. 
148; Finlayson v. Ship Clinton, 111 
L.T.Rep.N.S.. 915; Clatworthy _ v. 


Green, 4 W.C.C. 152, 86 L.T.Rep.N.S. 
702; Jones v. Great Cent. R. Co., 4 
W.C.C. 28; Welland v. Great Western 
PCO. 2. Wal. Cn 145, 16. Dla Re 29s 
Coleman y. South Hastern R. Co., 1 
W.C.C. 151; Skegegs v. Keen, 1 W.C.C. 
oe7 Higgins v. Higgins, [1915] W.N. 
384. 


{c] British Columbia.—Darnley v. 
Canadian Pac. R. Co., 15 ‘B.C. 324 
(costs of special case may be deter- 
mined by judge and not by arbitra- 
tor); Wilson v. Kelly, 14 B.C. 436; 
Kruz v. Crow’s Nest Pass Coal Co., 
14 B.C. 385. 


58. Ex parte Paramount Coal Co., 
104 So. 753, 213 Ala. 281; Hunter v. 
Wagner, 7 Alaska 382, 


[a] Specific statute to abolish 
rule.—(1) A statute must be specific 
in order to abolish the rule that the 
costs of court follow a judgment. 
Hunter v. Wagner, 7 Alaska 382. (2) 
A statute providing that, when the 
court determines that the prosecution 
or defense is without reasonable 
ground, it may assess the whole costs 
of the proceedings against the party 
so offending, refers to costs other 
than those incurred in court and does 
not prevent the general rule that 
court costs follow the judgment from 
applying. Hunter v. Wagner, supra. 


[b] Declaration of liability insuf- 
ficient.—Kloosterman Vv. Vickers, 
Lim., 87 L.J.K.B. 754, [1918] W.C.& 
I. 134; Higgins v. Higgins & Co., 85 
1. S.KeBen i224, n[1916)%ela-KB.y 640, 
{1915] W.C.&I. 605. 


59. Texas Employers’ Ins. Ass’n 
v. Brock, (Tex.Commn.App.) 36 S.W. 
(2d) 704 [vacating (Civ.App.) 26 S. 
W.(2d) 322]. 


60. Bayon v. Beckley, 
89 Conn. 154. 


61. Board of Education of High 
School Dist. No. 502 of Bureau Coun- 
ty v. Industrial Commission, 140 N.E. 
39, 308 Ill. 445. 


{a] Arbitration proceedings costs 
intended.—(1) ‘Reasonable costs in 
the arbitration proceedings cannot 
mean statutory costs, as the statute 
nowhere defines or fixes the amount 
of the costs in such proceedings.” 


93 A. 139, 


For later cases, developments and changes.in the law see. Annotations, 


-oen which he asks judgment.” 


Board of Edueatien: of High School 
Dist. No. 502 of Bureau County v. In- 
dustrial Commission, 140 N.E. 39, 41, 
308 Ill. 445. (2) “Under the foregoing 
proceedings the circuit court would 
be justified in allowing to the em- 
ployee the cost of the certified copy 
of the decision of the Industrial Com- 
mission, which he is required to file, 
or of a copy of the arbitrator’s deci- 
sion, in order to obtain judgment on 
the award in the circuit court.” 
Board of Education of High School 
Dist. No. 502 of Bureau County v. In- 
dustrial Commission, supra. (3) ‘‘And 
also the reasonable costs in produc- 
ing and examining his witnesses be- 
fore the arbitrator and before the 
Commission in securing the award up- 
Board 
of Education of High School Dist. No. 
502 of Bureau County v. Industrial 
Commission, supra. (4) “Expenses of 
the employee in attending before the 
arbitrator or the Commission, or per- 
sonal expenses incurred by him in at- 
tending the circuit court to secure 
such judgment would not be recover- 
able as reasonable costs.” Board of 
Education of High School Dist. No. 
502 of Bureau County v. Industrial 
Commission, supra. 


[b] Court costs intended.—(1) 
“Reasonable costs in the circuit court 
in obtaining judgment simply mean 
the ordinary and reasonable costs 
usually taxed in other proceedings 
in that court in favor of the officers 
of the court under authority of stat- 
utes with reference to costs.’”’ Board 
of Education of High School Dist. No. 
502 of Bureau County v. Industrial 
Commission, 140 N.E. 39, 41, 308 Ill. 
445. (2) “And also reasonable costs 
for witnesses testifying in the cir- 
cuit court, if testimony of witnesses 
should be required.” Board of Edu- 
cation of High School Dist. No. 502 of 
Bureau County v. Industrial Commis- 
sion, supra. 


62. Beideck v. Acme Amusement 
Co., 166 N.W. 193, 102 Neb. 128; Wood- 
ard v. National Cotton Seed Products 
Corporation, 285 S.W. 5538, 154 Tenn. 
230; Ocean Accident & Guaranty Cor- 
poration v. McCall, (Tex.Commn. App.) 
45 S.W.(2d) 178 [rev (Civ.App.) 25 S. 
W.(2d) 653 (mod on other grounds 
(Commn.App.) 46 S.W.(2d) 290)]; 
Milwaukee First Nat. Bank y. In- 
dustrial Commission, 154 N.W. 847, 
161 Wis. 526. See In re Fierro’s Case, 


111 N.E. 957, 223 Mass. 378 (where 
the court held that a finding of the ac- 
cident board that proceedings were 
defended without reasonable ground, 
and that the entire costs of the pro- 
ceedings were to be paid by insurer, 
were not warranted); Western In- 
demnity Co. v. State Industrial Com- 
mission, 219 P. 147, 96 Okl. 100, 29 A. 
L.R. 1419 (holding that, where the 
industrial commission, in a proceed- 
ing under the Workmen’s Compensa- 
tion Law, appointed a referee to take 
testimony, the commission has no au- 
thority to tax the cost thereof against 
the employer and insurance carrier, 
unless incurred at their request). 
McCormick vy. Kelliher, (B.C.) 7 Dom. 
TR /132 Perry. V.-Gu_P.. Res Co., 267 
Dom.L.R. 446, 15 Sask. 501, [1922] 2 
West.Wkly. 1116 [varying 68 Dom.L. 
R. 702, 15 Sask, 235]. Kempley v. 
Poole & Co., 92 L.J.K.B, 247, [1923] 
1 KB: P95 L923 Wesel. 6.2. : 


[a] On unnecessarily voluminous 
record in a cOmpensation case, chief- 
ly concerning matters correctly de- 
cided, trial court costs were divided 
between the parties so as to impose 
the cost of an unnecessary portion 
on the party responsible. 


63. Beattyville Co. v. Sizemore, 261 
S.W. 620, 203 Ky. 7. 


[a] Rule applies especially in view 
of St. § 49138, rendering claims for 
compensation unassignable and ex- 
empt from claims of creditors. Beat- 
tyville Co. v. Sizemore, 261 S.W. 620, 
203 Ky. 7%. 


64 Brady v. Place, 243 P. 654, 41 
Idaho 747. 


65. Mays v. Allison & Langston 
Supply Co., 5 La.App. 686. * 


66. Oman v. Delius, 35 S.W.(2d) 
570, 162 Tenn, 192. 


67. Fischer v. W. F. Priebe & Co., 
160 N.W. 48, 178 Iowa 512. 


68. Woodward Iron Co. v. 
ford, 90 So. 803, 206 Ala. 447. 


69. Brady v. Place, 243 P. 654, 
41 Idaho 747. ry 


[a] Workmen’s compensation 
board is not liable for costs, being an 
agent of the crown. Rosebery Sur- 
prise Mining Co., Ltd. v. Workmen’s 
Compensation Board. 28 B.C. 284. 


70. Chatman v. Compania De Nay- 
egacao, Lloyd Brasileiro, 140 So. 141, 


Brad- 


same title and section number. 
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to the discretion of the court.71_ A statute authoriz- 
ing the payment of the fees of medical and other wit- 
nesses on appeal from an order of the board does not 
authorize the payment as costs of fees of expert med- 
ical witnesses beyond the ordinary fees authorized 
by statute for witnesses generally.‘? Under a com- 
pensation act which provides that the fees of medical 
witnesses shall be reasonable and are not to be allow- 
ed unless fixed in the judgment, the proper time 
to tax as costs such fees is while the case is being 
tried on its merits and not after final judgment.** 
It is too late, after the case has been appealed, for 
the employer to object to a reasonable bill of costs 
to eover the fees of expert witnesses.7* The status 
of doctors testifying as expert witnesses for the em- 
ployee is not affected in so far as their right to fees 
as experts by the fact that the trial court did 
not appoint them, but instead they were summoned 
by the employee.?® <A provision in the compensa- 
tion act that the fees of medical witnesses shall 
be reasonable and are not to be allowed unless fixed 
in the judgment relates to court procedure and ap- 
plies to actions tried after its passage although the 
cause of action arose prior thereto.*® 


19 La.App. 616; Colquette v. Louisi- 
ana Central Lumber Co., 119 So. 714, 
11 La.App. 140. 
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preme court from the commissioner P: 
in proceedings under 
Compensation Act, 
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[§ 1349] b. On Appeal. In a compensation case 
there is no authority on appeal to tax the costs 
against a party in the absence of some statutory pro- 
vision conferring such authority,7’ and a statute au- 
thorizing costs before the commission or board will 
not authorize such costs on appeal. However, some 
statutory provision is generally made therefor.7® A 
provision authorizing costs only in a case where the 
employer does not institute proceedings for review 
and refuses to pay the compensation awarded does 
not include any costs sustained by the employee in 
having the award reviewed in the circuit court or in 
the supreme court.8° Ordinarily costs may be taxed 
in favor of the prevailing party and against the un- 
successful one.*! However, the appellate court can 
exercise its discretion in the matter.®? It may award 
costs against one partially successful on the ap- 
peal;** it may deny costs to either party on ap- 
peal,®* particularly where both parties are successful 
in part;®> or where a judgment for defendant is re- 
versed and remanded for retrial, the costs may be 
ordered to abide the event.8® A statute providing 
that, if insurer appeals to a reviewing board from an 
award of compensation and the board by its degision 


713, 148 Okl. 84; Ocean Accident 
the Workmen’s|& Guaranty Corporation v. McCall, 
the proceedings | (Tex.Commn.App.).45 S.W.(2d) 178 


71. Fletcher v. 
636, 14 La.App. 514 


[a] Fees held sufficient.—(1) Al- 
lowance of twenty dollars fees to phy- 
sicians testifying for plaintiff in a 
workmen’s compensation case is not 
an abuse of discretion warranting in- 
crease by the appellate court. Fletch- 
er v. Texas Co., 124 So. 636, 14 La.App. 
514. (2) Twenty-five dollars each for 
medical experts testifying for an in- 
jured employee once, and fifty dol- 
lars for expert testifying twice, held 
sufficient fees to be taxed. Wright v. 
(La.App.) 145 So. 


Texas Co., 124 So. 


Fuller Const. Co., 
300. 


72. Nelson v. Industrial Insurance 
Department, 176 P. 15, 104 Wash. 204, 


73. Wright v. Fuller Const. Co., 
(La.App.) 145 So. 300. 
[a] Motion not premature.— 


Wright v. Fuller Const. Co., (lLa.App.) 
145 So. 300. 


74. Walker v. White Woods Prod- 
uct Co., 4 La.App. 403. 


75. Wright v. Fuller Const. Co., 
(La.App.) 145 So. 300. 


76. Le Seur v. Rumbaugh, 6 La. 
App. 587. 


77. J. EH. Crowder Seed Co. v. In- 
dustrial Commission, 179 N.E. 518, 347 
Til. 86; Cuneo Press Co. v. Indus- 
trial Commission, 173 N.E. 470, 341 
Til. 569; American Car & Foundry 
Co. v. Industrial Commission, 167 N.E. 
80, 335 Ill. 322. 


{a] Costs of certiorari proceeding. 
—J. E. Crowder Seed Co. v. Indus- 
trial Commission, 179 N.E. 518, 347 
Ill. 86; Cuneo Press Co. v. Industrial 
Commission, 173 N.E. 470, 341 Ill. 
569;. American Car & Foundry Co. v. 
Industrial Commission, 167 N.E. 80, 
Soo LI) 322 


78. Kelly v. Hoosac Lumber Co., 
118 A. 520, 96 Vt. 153. 


79. See statutory provisions; 
cases infra this note. 


and 


[a] In Vermont (1) when, under 
Gen. L. §§ 5807, 5808, an appeal is 
taken to the county court or the su- 


are no longer summary, but the ac- 
tion is then of the same character as 
respects costs, as if it had been 
brought to the county court in the 
first instance and from there carried 
on exceptions to the supreme court. 
Kelly v. Hoosac Lumber Co., 118 A. 
520, 96 Vt. 158. (2) Relative to al- 
lowance of costs under the English 
statute of Oct. 1, 1760, when proceed- 
ings under the *Workmen’s Compen- 
sation Act get into court by appeal 
from the commissioner, and so become 
an action, the cause of action, injury 
to an employee in the course of his 
employment, is one existing at com- 
mon law. Kelly v. Hoosac Lumber 
Co., supra. 


{[b] Under the English Act (1) se- 
curity for costs of an appeal by the 
workman may be required. In re 
Harwood, [1901] 2 K.B. 304, 3 W.C.C. 
205; Hall v. Snowdon, [1899] 1 Q.B. 
593, 1 W.C.C. 114; Brine v. May, 6 
B.W.C.G, 460; Perry v. Lacey, 5 B.W. 
CC vgs Stanland yv. North-Eastern 
Steel Co., OM NVE Ce Celioore open bine tes ALK 
Shea _ v. ’Drolenvaux, 5 W.C.C. 144° 
88 L.T.Rep.N.S. 679; Rees v. Rich- 
BLAS). Lami Wee. 1138; Haddock v. 
Humphreys, 1 W.C.C. 117; McLaugh- 
lin v. Clayton, 1 W.C.C. 116. Contra 
Hutchinson v. New Northern_Spin- 
ning, etc., Co., 7 B.W.C.C. 971; Skeggs 
v. Keen, 1 W.C.C. 119 (where poverty 
was due a accident). (2) Appear- 
ance on appeal in forma pauperis may 
be allowed. Handford v. Clarke, 
[1907] 2K. Ba 181.9 WiC.Gi'136. 


[c] In Alberta security for costs 
of appeal is not required. Cessarini 
v. Hazel, 7 B.W.C.C. 1059. 


[d] In Saskatchewan costs of ap- 
peal will not be allowed where the 
point on which the case turns was not 
taken in the trial court or in notice 
of appeal. Uhlenburgh v. Prince Al- 
bert Lumber Co., 7 B.W.C.C, 1028. 


80. Board of Education of High 
School Dist. No. 502 of Bureau County 
v. Industrial Commission, 140 N.E. 39, 
308 Ill. 445. 


81. Matter of Petrie, 113 N.E. 455, 
218 N.Y. 730 [den motion to am re- 
mittitur 109 N.E. 549, -215 N.Y. 335]; 
Sapulpa Refining Co. v. Boggs, 287 


[rev-(Civ.App.) 25 S.W.(2d) 653 (mod 
on other grounds (Commn.App.) 46 
S.W.(2d) 290)]; Southern Surety Co. 
v. Hendley, (Tex.Civ.App.) 226 S.W. 
454; Kelly v. Hoosac Lumber Co., 118 
IN 520, 96 Vt. 153. 


[a] Tilustration._-where an insur- 
er appealed from a judgment of the 
district court reversing a judgment 
of the industrial accident board re- 
fusing to commute weekly payments 
into a lump sum, the costs of suit 
were properly adjudged against in- 
surer. Southern Surety Co. v. Hend- 
ley, (Tex.Civ.App.) 226 S.W. 454. 


[b] Well recognized rule.—Kelly 
NB eRe Lumber Co., 118 A. 520, 96 


82. Wilson v. C. Dorflinger & Sons, 
113 N.E. 454, 218 N.Y. 734 [am remit- 
titur 112 N.E: 567, 218 N.Y. 84]. 


83. U.S. Casualty Co. v. Hampton, 
(Tex.Civ.App.) 293 8.W. 260; South- 
ern Surety Co. v. Lucero, (Tex.Civ. 
App.) 218 S.W. 68. 


fa]. Insurer gaining reduction of 
award.—Southern Surety Co. v. Lu- 
cero, (Tex.Civ.App.) 218 S.W. 68. 


84. Rounsaville v. Central R. Co., 
94 A. 392, 87 N.J.Law 371 [rev on oth- 
er grounds 101 A. 182, 90 N.J.Law 
176]; New York Shipbuilding Coney: 
Buchanan, 87 A. 86, 84 N.J.Law 543; 
Milwaukee Western Fuel Co. v. In- 
dustrial Commn., 150 N.W. 998, 159 
Wis. 635. 


85. Andrejwski v. Wolverine Coal 
Co., 148 N.W. 684, 182 Mich. 298, Ann. 
Cas.1916D 724; Taylor v. Seabrook, 
94 A, 399, 87 N.J.Law 407; Hammill 
v. Pennsylvania R. Co., 94 A. 3138, 87 
N.J.Law 388 [aff 96 A. 292, 88 N.J. 
Law 717]. 


[a] Thus costs were not allowed 
on reversing an award because of an 
error in determining the amount of 
weekly compensation to be paid. An- 


drejwski v. Wolverine Coal Co., 148 
N.W. 684, 182 Mich. 298, Ann.Cas. 
1916D 724. 


86. West Jersey Trust Co. v. Phil- 
adelphia, etc., R.'Co., 95 A. 753, 88 
N.J.Law 102 [rev on other grounds 
101 A. 1055). 
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orders insurer to make or to continue payments to 
the injured employee, the cost to the injured em- 
ployee of such review shall be determined by th» 
poard and shall be paid by insurer, applies to ap- 
peals by insurer alone and has nothing to do with 
appeals by the employee.®? It relates solely to the 
cost to the employee of the review.**® In its largest 
extent it can comprehend only disbursements rea- 
sonably made and actually required,®® and although 
the reviewing board does not constitute a court, but 
only an administrative tribunal, yet the word “cost,” 
as used in such statute, bears a close analogy to the 
“costs” as used in ordinary proceedings in the 
courts,®° and the statute affords something in the 
nature of court costs as reimbursement for actual ex- 
penses incurred by the employee and not as a penalty 
on insurer for seeking review of the decision award- 
ing compensation to the employee.°* Under it in- 
surer is liable to pay costs in the event that it pros- 
ecutes its claim for review and the employee is al- 
lowed to reeover some compensation even though re- 
duced in amount as a result of the review.°? Of 


course, if on appeal to the court by insurer it should 
be decided finally that the employee was not entitled | 


to recover compensation, a determination of costs 
to be paid by insurer made by the reviewing board 
would fall.9? In general it is obligatory on the re- 
viewing board to act with reference to the costs if on 
review the employee is to receive any compensa- 
tion.24 A compensation elaimant who loses an ap- 
peal will not be taxed for unnecessary costs incurred 
in transmitting the record to the appellate court.°® 


87. Ahmed’s Case, 179 N.E. 684, 
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A provision of the Workmen’s Compensation Law 
that, where the commission or a court determines 
that a proceeding under such law has not been 
brought on reasonable grounds, such court or com- 
mission shall assess the whole cost of the proceeding 
on the party who has so brought it, is mandatory,°* 
and requires the court of appeals to award costs 
against a party to an appeal under the act whenever 
such court determines that the proceeding has not 
been brought on reasonable grounds.®* Such a stat- 
ute, however, does not supersede all other provisions 
for the award of costs so as to prevent the taxation 
of ordinary costs in cases where there is no element 
of unreasonableness.°® In some jurisdictions, in 
the exercise of the court’s diseretion, costs will not 
be awarded against an unsuccessfut claimant person- 
ally, but will be charged against the state industrial 
commission which virtually represents such claimant 
through the attorney-general.°® On appeal an affida- 
vit of inability to pay costs by a claimant of compen- 
sation need not include parties erroneously joined 
in the action.? 


Liability of attorney. An attorney entitled to re- 
ceive for his fee a percentage of the compensation 
awarded is not liable for any portion of the costs on 
an appeal from the award.? 


Liability of intervener. An intervener who, on the 
trial, recovered against both parties is lable for the 
costs on appeal when the judgment is reversed.* 


Cost of transcript. Under some compensation acts 


Kelly v. Hoosac | Dapperman, (Tex.Civ.App.) 53 S.W. 


278 Mass. 180, 79 A.L.R. 669 [foll But- 
ler’s Case, 179 N.E. 690, 278 Mass. 
218]. 

88. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll 
Butler's Case, 179 N.E. 690, 278 Mass. 
18]. 


89. Ahmed’s Case, 179 N.H. 684, 278 
Mass. 180, 79 A.L.R. 669 [foll Butler’s 
Case, 179 N.E. 690, 278 Mass. 218]. 


90. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.U.R. 669 [foll 
Butler’s Case, 179 N.E. 690, 278 Mass. 
218]. 

91. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll 
ape Case, 179 N.E. 690, 278 Mass. 
2 r 


92. Ahmed’s Case, 179 N.E. 684, 278 
Mass. 180, 79 A.L.R. 669 [foll Butler’s 
Case, 179 N.E. 690, 278 Mass. 218]. 


93. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll But- 
ler’s Case, 179 N.E. 690, 278 Mass. 
218]. 

94. Ahmed’s Case, 179 N.E. 684, 
278 Mass. 180, 79 A.L.R. 669 [foll But- 
ain Case, 179 N.E. 690, 278 Mass. 
18]. 


95. U. S. Fidelity & Guaranty Co. 
vee Fae 139 S.E. 685, 37 Ga.App. 
234. 


$6. Wilson v. C. Dorflinger & Sons, 
113 N.E. 454, 218 N.Y. 7384 [am re- 
mittitur 112 N.E. 567, 218 N.Y. 84]; 
Kelly v. Hoosaec Lumber Co., 118 A. 
520, 96 Vt. 153. 


[a] Purpose of statute.—It does 
not contemplate taxation of costs as 
such, but its main purpose is to dis- 
courage unreasonable delay and un- 
necessary expense in the enforcement 


Lumber Co., 118 A. 520, 96 Vt. 153. 


[b] Affirmance with costs not a 
finding.—Affirmance by the supreme 
court, “with costs” of award under 
the Workmen’s Compensation Act, is 
not an implied finding that the pro- 
ceedings were defended without rea- 
sonable ground entitling plaintiff un- 
der Gen. L. § 5812, to the ‘whole cost” 
of the proceeding. Kelly v. Hoosac 
Lumber Co., 118 A. 520, 96 Vt. 153. 


[c] Statute applicable on appeal.— 
Gen. L. § 5812 (Workmen’s Compen- 
sation Act [1915] No. 164 § 39), pro- 
viding that, if the commissioner or a 
court before whom proceedings for 
compensation are pending determines 
that they have been prosecuted or 
defended without reasonable ground, 
it may assess the whole cost of the 
proceedings on the offending party, 
applies to such cost not only before 
the commissioner, but also before the 
court to which appeal is taken. Kelly 
¥ MGS EG Lumber Co., 118 A. 520, 96 


97. Wilson v. C. Dorflinger & Sons, 
113 N.H, 454, 218 N.Y. 734 [am remit- 
titur 112 N.B, 567, 218 N.Y. 84]. 


[a] Appeal held not prosecuted 
without reasonable grounds.—Mills’ 
Case, 155 N.E. 423, 258 Mass. 475 [foll 
McLaughlin’s Case, 155 N.B. 927, 259 
Mass. 25]; Dow’s Case, 147 N.E. 548, 
252 Mass. 191; Johnson’s Case, 136 
N.E. 563, 242 Mass. 489; In re Meley, 
106 N.E. 559, 219 Mass. 136, 139. 


98. In re Petrie, 113 N.E. 455, 218 
INDY See cOk 


99. Wilson v. C. Dorflinger & Sons, 
113 N.B. 454, 218 N.Y. 734 [am re- 
mittitur 112 N.E. 567, 218 N.Y. 84]. 


1. Fidelity Union Casualty Co. v. 


(2d) 845. 


[a] MTlustration.—Where attorneys 
in a compensation case were made 
parties te appeal because of an er- 
roneous interpretation of the judg- 
ment fixing fees pursuant to client’s 
vain attempt to assign inierest in 
the cause of action, mandate will is- 
sue without payment of costs on an 
affidavit of affiant’s inability. Fidel- 
ity Union Casualty Co, v. Dapperman, 
(Tex.Civ.App.) 53 S.W.(2d) 845. 


2. Soloranzo v. Texas Hmploy@"s’ 
Ins. Ass’n, (Tex.Civ.App.) 264 S.W. 
121. But see Watts v. Texas Employ- 
ers’ Ins. Ass’n, (Tex.Civ.-App.) 264 S. 
W. 186 (holding that, on appeal from 
an award of the industrial accident 
board, where an attorney filed a plead- 
ing claiming a fee in addition to com- 
pensation for claimant under the 
Workmen’s Compensation Act (Ver- 
non Civ. St. Annot. Suppl. [1918] art 
5246—1 et -seq), and praying for a 
judgment thereon, rendering judg- 
ment against him jointly with claim~ 
ant for costs was not error). 


3. Norwich Union Indemnity Co. 
Ms Wilson, (Tex.Civ.App.) 17 S.W.(2d) 


{a] Full liability not enforced.— 
In a compensation case, intervener, an 
insurer, who had paid compensation 
under the laws of another state in 
which the injury occurred, obtaining 
a judgment against both parties, is 
liable for only half of the costs on 
appeal, where defendant secured a re- 
versal not on account of the proceed- 
ings had on such plea of intervention, 
but solely on account of errors com- 
mitted in passing on the issues in- 
volved between the original parties. 
Norwich Union Indemnity Co. v. Wil- 
son, (Tex.Civ.App.) 17 S.W.(2d) 68. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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transcripts in appeals must be furnished to the em- 
ployer or employee without cost,* and under a stat- 
ute prohibiting the taxation of costs in favor of ei- 
ther party on an appeal in a workmen’s compensation 
ease the expense of printing the testimony cannot 
be taxed against claimant on appeal.® 


Damages or penalties for frivolous appeal. In ju- 
risdictions authorizing the imposition of damages 
or a penalty upon a party appealing or suing out a 
writ of error in case such appeal or writ of error is 
frivolous or sued out for the purpose of delay® dam- 
ages cannot be allowed for frivolous appeal in a 
compensation case where defendant does not stay the 
execution of the judgment by giving a suspensive 
appeal bond.? Nor will the appeal be considered 
frivolous where eminent physicians disagreed in 
their diagnosis as to the probable duration of the dis- 
ability.§ 

Necessity of appeal. Where, on successful ap- 
peal from the order of the commission, claimant is 
entitled to costs, he cannot recover costs where by 
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negotiation he secures a cancellation of an order 
of the board terminating his compensation and a re- 
instatement of his compensation.® 


[§ 1350] 38. Expenses. The commission on 
awarding compensation may, in some jurisdictions, 
assess against the employer and his insurer the costs 
incurred by claimant in taking depositions.1° In ju- 
risdictions in which the compensation act requires 
the judge of the district court to investigate claims 
for compensation in such manner as he may deem 
necessary!! the judge may have the aid of assistants 
who are entitled to receive, as expenses of investiga- 
tion, compensation for their services.1? The neces- 
sity of employing such assistants is largely in the 
diseretion of the judge,'® and the amount to be paid 
them should not exceed the reasonable value of the 
services performed.t* However, the appointment 
of an official investigator to whom every workmen’s 
compensation claim is automatically referred and 
who is paid fixed fees is not authorized.t® 


XXII. PAYMENT OF COMPENSATION AND ENFORCEMENT OF AWARD?® 
[By Gipert G. FINLEY] 


[§ 1351] A. Payment—1l. Persons Liable’’—a. 
In General. In jurisdictions in which a state work- 
men’s compensation fund is set up, where the em- 
ployer has complied with the law and paid premiums 
into the fund, the compensation to the injured em- 
ployee is payable out of the state workmen’s com- 
pensation fund.1® Where, however, the employer 
has not complied with the act, the award of the com- 
pensation bureau becomes a personal obligation 
against him.1® In jurisdictions in which the employ- 


4 In re Winborne, 244 P. 135, 34 


burden to prove the necessity of an 


er insures with a private insurer, the employer and 
insurer are jointly liable for payment of the compen- 
sation awarded to an injured employee,?° and the 
default of either will not excuse payment by the 
other.2+ The rights of an injured employee under 
his employer’s contract of insurance and under the 
provisions of the Workmen’s Compensation Act are 
in no way controlled by the rights of the insured or 
the employer against the insurer.?2 The insurer is 
primarily liable for the compensation to which the 


[a] Joint and several liability.— 
An employer and compensation insur- 
er are jointly and severally liable to 
an employee who, on failure to recov- 


Wyo. 349. investigation. In re Harnsberger, 3 
[a] aw held not repealed.—A law P.(2d) 80, 43 Wyo. 226. 

permitting retention of fees by a re- 14. In re Harnsberger, supra. 

porter for transcripts was held not [a] Burden of proof.—Requiring 


to repeal a law requiring transcripts 
in compensation cases to be furnished 
without cost to the parties. In re 
Winborne, 244 P. 135, 34 Wyo. 349. 


5. Taylor v. St. Paul’s Universal- 
ist Church, 147 A. 671, 109 Conn. 737. 


6. See Costs §§ 692-699. 


7. Simmonds v. Austin Oil Co., 2 
La.App. 535; Hisel v. Caddo Transfer 
& Warehouse Co., 2 La.App. 533. 


[a] Devolutive appeal in compen- 
Sation case is not one on whieh to 
give damages as for frivolous appeal. 
rons v. Austin Oil Co., 2 La.App. 

35. 


Generally see Costs § 692 text and 
note 14. 

8. Million v. W. K. Henderson Iron 
Works & Supply Co., 2 La.App. 539. 


9. Cloquet v. Department of La- 
bor & Industries of Washington, 268 
P. 602, 148 Wash, 229. 


10. Sapulpa Refining Co. v. Boggs, 
287 P. 718, 143 Okl. 84. 
11. See statutory provisions. 


12. In re Harnsberger, 3 P.(2d) 80, 
43 Wyo. 226. k 


13. In re Harnsberger, supra, 


{a] Burden of proof.—An inves- 
tigator appointed to examine work- 
.men’s compensation claims, on objec- 
tion to a claim for services, has the 
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an employer at a hearing on a claim 
by an investigator of workmen’s com- 
pensation claims for services ren- 
dered to assume the burden of prov- 
ing unreasonableness of the charges 
is error. In re Harnsberger, 3 P.(2d) 
80, 48 Wyo. 226. 


15. In re Harnsberger, supra. 


16. Compelling deposit of amount 
of periodical payments with insur- 
rare fund by self-insurer see supra 


17. Employer’s liability as meas- 
uae of insurer’s liability see infra § 


18. State v. Watland, 201 N.W. 680, 
SLND ie 10) 93.9) cAI Ey nL G9. 


[a] Payment by employer direct. 
—Where the employee is alive, it is 
proper, under some compensation 
acts, for the commission to authorize 
the employer in certain circumstances 
to pay the compensation direct to the 
employee. State ex rel. Nagy v. In- 
Pcs Commission, 30 Ohio N.P.N.S. 


19. State v. Watland, supra. 


20. Savannah Lumber Co. v. 
Burch, 142 S.E. 83, 165 Ga. 706 [aff 
137 S.B. 786, 36 Ga.App. 621]; Collins 
v. Murray, 51 S.W.(2d) 834, 164 Tenn. 
580; American Fuel Co. v. Industrial 
Commission, 187 P. 633, 55 Utah 483, 
8 A.L.R. 1342. 


er full compensation from one, may 
sue the other for the balance due him. 
Collins v. Murray, 51 S.W.(2d) 834, 
164 Tenn. 580. 


21. Savannah Lumber Co. v. Burch, 
142 S.E. 88, 165 Ga. 706 [aff 137 S.B. 
786, 36 Ga.App. 621]; Collins v. Mur- 
ray, 51 S.W.(2d) 834, 164 Tenn. 580; 
American Fuel Co. of Utah v. Indus- 
trial Commission of Utah, 187 P. 633, 
55 Utah 483, 8 A.L.R. 1342. 


[a] Insolvency of insurer.—Under 
Comp. L. (1917) §§ 3113, 3114, 3116- 
3119, and §§ 3126 and 3134, the em- 
ployer is primarily liable for compen- 
sation to an employee, and the fact 
that the employer has complied with 
§ 3114 by insuring payment of com- 
pensation does not relieve the employ- 
er where insurer is insolvent. Amer- 
ican Fuel Co. of Utah v. Industrial 
Commission of Utah, 187 P. 633, 55 
Utah 4838, 8 A.L.R. 1342. 


{b] Partial collection not election 
barring recovery.—That dependents 
received compensation payments from 
insurer without award against the 
employer, or the employer’s agree- 
ment, did not constitute election pre- 
cluding dependents, on insurer’s de- 
fault, from recovering the balance 
from the employer. Collins v. Mur- 
ray, 51 S.W.(2d) 834, 164 Tenn. 580. 


22. Equitable Casualty Underwrit- 
ers v. Industrial Commission, 153 N. 
E. 685, 322 Ill. 462; Beverly Country 
Club v. Massachusetts Bonding & In- 
surance Co., 268 Ill.App. 380. 
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injured employee is entitled;?* by issuing his policy 
he puts himself under a direct liability to the em- 
ployee,?* and on default of the employer to pay com- 
pensation the employee may proceed directly and 
solely against the insurance company,”° particularly 
in case of the employer’s insolvency,”® or the insur- 
ance carrier may be made a party with the employer 
to the proceedings before the industrial commission 
and an award entered jointly against the employer 
and the insurance carrier if a liability is established 
against the employer.?7_ The employer of an em- 
ployee injured in the course of his employment is lia- 
ble for the payment of any compensation awarded 
under the Workmen’s Compensation Act.?® This lia- 
bility of the employer to pay the compensation 
awarded is primary;2° it is not relieved by compli- 
anee with a mandatory requirement that the employ- 
er shall insure,*° and, on insurer’s failure to pay, the 
employer’s liability to pay the compensation award- 
ed by the commission may be enforced.*+ Under 
some acts a compensation award against the insur- 
ance carrier alone is authorized.*? Under a statute 
which provides that the commission may make its 


my 4 VW 4 
Equitable Casualty Underwrit- 
ers v. Industrial Commission, 153 N.E. 
Dollar v. General 
Accidental Fire & Life Assur. Corpo- 


23. Equitable Casualty Underwrit- 25. 
ers v. Industrial Commission, 153 N. 
E. 685, 322 Ill. 462; Wyatt v. Finley, 


118 So. 874, 167 La. 161; Bernard v. 


685, 322 Ill. 
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award directly against the employer, the insurer, or 
both, an award against both establishes a joint and 
several liability,?* and may be enforced against ei- 
ther or both until satisfaction is secured.*+ An in- 
jured employee securing an award of compensation 
against a subcontractor failing to carry insurance is 
not entitled to a judgment against the contractor for 
the amount of that award where the contractor was 
not made a party and was not present at the proceed- 
ings had before the compensation bureau.*® 


Liability for injuries to state employees. A provi- 
sion of the Workmen’s Compensation Act for the 
payment of comipensation awards for injuries to state 
employees out of the state contingent fund*® is not 
impliedly repealed by a specialyact requiring the 
treasurer to collect and.deposit the income and reve- 
nue from designated state properties and make dis- 
bursements therefrom for carrying out its purpos- 
es.37 In a jurisdiction in which the state accident 
fund is not required to issue insurance policies to 
state departments insured by it because its liability 
for compensation for injuries to employees of de-. 


Burch, 142 S.E. 88, 165 Ga. 706 [aff 
137 S.E. 786, 36 Ga.App. 621]; Own- 
ers’ Realty Co. v. Bailey, 145 A. 354, 
157 Md. 141. 


7®tna Ins. Co., (La.App.) 150 So. 305; 
Travellers’ Ins. Co. v. Inman, 128 So. 
877, 157 Miss. 810 [sustaining in part 
and overr in part 126 So. 399, 157 
Miss. 810]; Maryland Casualty Co. 
v. Industrial Commission, 223 N.W. 
444, 221 N.W. 747, 198 Wis. 202. 


[a]. Not an indemnity.—Insurer’s 
liability is not a mere indemnity. 
Maryland Casualty Co. v. Industrial 
Commission, 223 N.W. 444, 221 N.W. 
747, 198 Wis. 202. 


[b] In solido obligation.—An em- 
ployer and compensation insurer are 
obligors: in solido bound to pay the 
amount of compensation awarded to 
the employee. Bernard v. AXtna Ins. 
Co., (La.App.) 150 So. 305. 


24. Liberty Mut. Ins. Co. v. Amer- 
ican Incinerator Co., 51 F.(2d) 739; 
A®tna Life Ins. Co. v. Shiveley, 121 
N.E. 50, 75 Ind.App. 620; Adel v. Cas- 
ualty Co. of America, 175 N.W. 846, 
188 Iowa 1; Northwestern Casualty & 
Surety Co: v. Doud, 221 N.W. 766, 197 
Wis. 237. 


[a] Statutory authority.—The 
statutes in jurisdictions which re- 
quire the employer to carry insurance 
under the compensation act as a part 
of the state’s public policy to protect 
the injured workmen against insol- 
vency of their employers have been 
held plainly to fix the insurance car- 
rier’s liability for compensation 
awarded by the industrial commis- 
sion. Northwestern Casualty & Sure- 
pees v. Doud, 221 N.W. 766, 197 Wis. 
237. 


{b] “he insurer is in all things 
bound by, and subject to, the awards, 
judgments, or decrees rendered 
against the insured.” Acdtna Life Ins. 


Co; v. Shively, 121 N.E. ‘50,53, 75 
Ind.App. 620. 
[c] Employer in effect released.— 


An employer engaging an insurance 
carrier and providing compensation 
for an employee is in effect relieved 
of the provisions of the compensation 
jaw. Liberty Mut. Ins. Co. v. Ameri- 
can Incinerator Co., 51 F.(2d) 739. 


ration, 15 P.(2d) 449, 136 Kan. 368; 
Wyatt v. Finley, 118 So. 874, 167 La. 
161; Lee v. Southern Surety Co., 123 
So. 502, 127 So. 36, 14 La.App. 393; 
Travellers’ Ins. Co. v. Inman, 128 So. 
877, 157 Miss. 810 [sustaining in part 
and overr in part 126 So. 399, 157 
Miss. 810]. 


26. Illinois Indemnity Exchange v. 
Industrial Commission, 124 N.E. 665, 
289 Ill. 233. 


[a] Industrial accident policy held 
extended to cover workmen’s compen- 
sation.—(1) Where a rider attached 
to an industrial accident policy pro- 
vided that the contract was intended 
to cover liability of the assured under 
the Workmen’s Compensation Act, the 
act became a part of the insurance 
company’s contract liability and all 
provisions of the original policy 
which conflicted with the rider and 
with the provisions of Workmen’s 
Compensation Act § 28, as to substi- 
tution of insurer of an insolvent em- 
ployer, were set aside (Illinois Indem- 
nity Exchange v. Industrial Commis- 
sion, 124 N.E. 665, 289 Ill. 233), (2) 
and such rider operates as a waiver 
of a provision in the policy that no ac- 
tion for indemnity should be against 
insurer except for reimbursement (IIl- 
linois Indemnity Exchange v. Indus- 
trial Commission, supra). 


Transfer of employer’s rights 
against insurance company to em- 
ployee on bankruptcy or liquidation 
of employer see infra § 1369. 


27. Equitable Casualty Underwrit- 
ers v. Industrial Commission, 153 N. 
E. 685, 322 Ill. 462. 


28. Liberty Mut. Ins. Co. v. Amer- 
ican Incinerator Co., 51 F.(2d) 739; 
American Fuel Co. v. Industrial Com- 
mission, 187 P. 633, 55 Utah 483, 8 
A.L.R. 1342. 


29. Savannah Lumber’ Co. V. 
Burch, 142 S.E. 88, 165 Ga. 706 [aff 
137 S.E. 786, 36 Ga.App. 621]; Amer- 
ican Fuel Co. v. Industrial Commis- 
sion, 187 P. 633, 55 Utah 483, 8 A.L.R. 
1342. 

30, Savannah 


Lumber Co. v. 


[a] Such requirement is only for 
additional protection to the employee. 
Savannah Lumber Co. v. Burch, 142 
S.E. 83, 165 Ga. 706 [aff 137 S.E. 786, 
36 Ga.App. 621]. 


31. Savannah Lumber’ Co. v. 
Burch, supra; Owners’ Realty Co. v. 
Bailey, 145 A. 354, 157 Md. 141; Amer- 
ican Fuel Co. y. Industrial Commis- 
rr 187 P. 633, 55 Utah 483, 8 A.L.R. 


[a] Insolvency of insurer.—An 
employer who provided compensation 
insurance as required by statute is 
liable for payments, where insurer 
becomes insolvent and unable to con- 
tinue them. Owners’ Realty Co. vy. 
Bailey, 145 A. 354, 157 Md. 141. 


32. Central Surety & Insurance 
Corporation v. Court, 36 S.W.(2d) 907, 
162 Tenn. 477. But see American Mu- 
tual Liability Ins. Co. v. Patrick, 11 
S.W. (2d) 872, 873, 157 Tenn. 618 (stat- 
ing that: “While the award may not 
be against the insurance company 
alone, it, as the insurer under the act, 
is a proper party, and, since the obli- 
gation assumed by the insurer is the 
amount for which the employer is ad- 
judged liable to the employee, where 
they are sued jointly, the award 
should be adjudged against both’). 


33. Witchekowski v. Falls Co., 136 
A. 565, 105 Conn. 737. 


34. Witchekowski v. Falls Co., su- 
pra. 


35. O’Banner v. Pendlebury, 
A. 494, 107 N.J. Law 245. 


Liability of principal employer, 
contractor, and subcontractor for 
payment of award see supra § 214. 


36. See statutory provisions. 


37. Harris’ Cage, 126 A. 166, 
Me. 68. arpa 


[a] Thus it is proper for the board 
to require payment of an award toa 
state employee injured while working 
on a state pier to be made from the 
state contingent fund. Harris’ Case, 
126 A. 166, 124 Me. 68. 


153 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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partments of the government is not based on con- 
tract but is fixed by statute, a statute providing that 
medical expenses shall be paid by the state insti- 
tution in which the employee is serving at the time 
of his injury and that the premium or assessment re- 
quired to be paid to the state accident fund by the 
various state departments shall not cover medical 
and hospital services is not repealed by implication 
by a statute which provides what insurance policies 
covering employers who elect to become subject to 
the Workmen’s Compensation Law shall contain.** 


Liability for injuries to school teachers. Under a 
workmen’s compensation act which includes all 
school districts within its provisions and requires 
them to compensate their employees in case of injury, 
but confers the option on them to contribute to the 
state insurance fund and insure the payment of com- 
pensation from that fund, or to pay the same direct 
to the injured employee, where a school district is 
not insured in the state insurance fund it must pay 
compensation awarded an injured school teacher 
from the funds raised by taxation for the support 
and maintenance of the schools.°® 


Notice to board or commission immaterial. Insur- 
er’s liability to pay compensation under its contract 
of insurance does not depend on notice of the con- 
tract of insurance having been given to the state 
board or commission prior to the injury.*° 


f§ 1352] b. Several Employers of Employee. 
Where an employee in the employ of two employers 
under separate contracts of employment is injured 
while performing duties for one employer, such em- 
ployer is liable for all compensation awarded for the 
injury;*! also, where one person pays the entire 
wages of an employee employed for himself and for 
another, he must, in case of injury received in either 
employment, pay the entire compensation awarded,*? 
but if an employee works for two employers in 


‘two occupations and receives an injury while per- 


forming a duty for either employer, within the 
scope of his employment, the two employers are 
liable for any compensation awarded in the propor- 
tion which the wages paid by each bears to the en- 
tire wages.*? 


Partnership. Where an employee is injured while 


38. O’Meara v. Michigan Depart- 
ment of Agriculture, 195 N.W. 418, 


with defendant, 
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t > _the only notice re- 
quired being notice of the employee’s 
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in the employ of, and paid by, a partnership, the . 
partnership and the individual members thereof in 
solido are liable for the payment of any compensa- 
tion awarded.*# 


[§ 1353] c. Successive Employers and Insurance 
Carriers. Frequently the situation arises that be- 
tween the time of the accident and the manifesta- 
tion of the disability the employee has changed em- 
ployers or the employer has changed insurance car- 
riers. In such case the employer at the time the in- 
jury which is the proximate cause of the disability 
was sustained?® and the insurance carrier for the 
employer at that time*® are liable to the injured em- 
ployee, although the disability does not appear until 
after the employment ceases*" or until after the con- 
tract of insurance expires,*® and where a second 
injury is but a recurrence of the original injury, com- 
pensation therefor must be paid by the employer and 
insurance carrier at the time of the first injury.*® 
Compensation for a single disability resulting from 
separate accidents occurring under different employ- 
ers should be equally apportioned between the insur- 
ers for the different employers.°° 


In occupational disease cases it is held in some 
jurisdictions that the employer in whose employment 
the injured employee is at the time the disability 
first occurs and the insurance carrier at that time 
are liable for the total consequences.*! So that if 
the final disability, whatever it may be, is inevitably 
due to exposure already complete, that employer and 
that carrier become liable aecordingly.®? If the dis- 
ability is partial and there is a recovery and.a sub- 
sequent disability with subsequent exposure, then, if 
the subsequent disability is due to a new onset and 
not a recurrence of the former occupational disease, 
the employer and the carrier on the risk at the time 
the total disability manifests itself are liable accord- 
ingly.°? If, however, there is no subsequent expo- 
sure which contributes to the disability and it is not 
a recurrence of the former occupational disease, then 
the employer in whose employment the employee is 
when the recurrence takes place and the insurance 
carrier on the risk at that time are not liable.®* In 
other jurisdictions the compensation allowed an em- 
ployee suffering from an occupational disease is ap- 
portioned between successive insurance carriers dur- 


47. New York Indemnity Co. v. 
Miller, supra. 


224 Mich. 666. 


39. Woodcock v. Board of Educa- 
tion of Salt Lake City, 187 P. 181, 55 
Utah 458, 10 A.L.R. 181. 


40. State v. District Court of Hen- 
nepin County, 158 N.W. 615, 133 Minn. 
402; Southwestern Surety Ins. Co. v. 
Curtis, (Tex.Civ.App.) 200 S.W. 1162. 


[a] Illustration.—Where the em- 
ployer insures workmen under Work- 
men’s Compensation Act (Gen. St. 
[1913] § 8227), it is not necessary to 
maintenance of an action against in- 
surer that notice required by that sec- 
tion to be filed in the office of the 
labor commissioner be filed before the 
accident. State v. District Court of 
Hennepin County, 158 N.W. 615, 133 
Minn. 402. 


[b] It was immaterial when the 
employer notified the industrial acci- 
dent board of its’insurance contract 


: 


injury within a reasonable time to de- 
fendant and the board. Southwestern 
Surety Ins. Co. v. spe: (Tex.Civ. 
App.) 200 S.W. 116 


41. Shell Anat a Corporation v. 
Rockland Oil Co., 7 P.(2d) 451, 154 
Okl. 207; Bamberger Electric R. Co. 
v. Industrial Commission of Utah, 203 
P..345, 59 Utah 257. 


42. Hatch v. Kilpatrick, (La.App.) 
142 So. 202. 


43. Hatch v. Kilpatrick, supra. 


44. Hatch vy. Kilpatrick, supra. 
See Thigpen v. Hall, 167 S.E. 728, 46 
Ga.App. 356 (holding the facts to au- 
thorize award of compensation 
against both of sawmill operators 
who jointly hired claimant). 


45. New York Indemnity Co. v. 
Miller, 22 P.(2d) 107, 163 Okl. 283. 


46. New York Indemnity Co. v. 
Miller, supra. 


48. New York Indemnity Co. v. 
Miller, supra. 


490 U8! Fidelity & Guaranty Co. 
v. Industrial Accident Commission, 
272 P. 589, 95 Cal.App. 186; New York 
Indemnity Co. v. Miller, 22 P. (2d). 107; 
163 Okl. 283. 


50. Anderson v. Babcock & Wilcox 
Co., 175 N.E. 654, 256 N.Y. 146. 


51. Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, 233 N.W. 772, 203 Wis. 135. 


52. Zurich General Accident & 
Liability Ins. Co. v. Industrial Com- 
mission, supra. 


53. Zurich General Accident & Lia- 


bility Ins. Co. v. Industrial Commis- 
sion, supra. 


54. Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, supra. 
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ing the period of gradual increase in disability.°* 


[§ 1354] 2. To Whom Payment Is To Be Made— 
a. In General. The commission has continuous ju- 
risdiction of the payments and can at any time when 
necessary or convenient require the employer or in- 
surance carrier to make payments to another than 
the one who was originally designated to receive 
them,°* as by the substitution of a dependent pos- 
sessing a superior right in the place of the person 
to whom the payments were first ordered to be 
made.°? The employer or insurance carrier is not 
concerned with, and cannot object to, whom the the 
payments are directed to be made, provided always 
that they are protected in making the payments.°* 
The board or commission should require the award 
to be applied for the benefit of those for whom it is 
intended,®® and should likewise protect those who 
are required to pay from assuming unnecessary 
risks.°° <A statute giving the employer the privilege 
of paying compensation for death either to the per- 
sonal representative of the deceased employee or to 
his beneficiaries may be availed of only by an em- 
ployer who voluntarily pays the compensation,°*’ 
and an award in a contested proceeding may prop- 
erly be made to the administrator.°? Where a com- 
pensation judgment is paid to the clerk of the court 
in which it is rendered, the clerk in the absence of 
statutory inhibition may pay it out to the attorney 
of the claimant.®* 


[§ 1355] b. Head of Family. Under some com- 
pensation acts it is proper for the commission to make 
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ent family to be used for the common support of all 
dependents,°* and where the head of such a family 
dies during the period compensation is being paid, 
the award may be modified so as to make the remain- 
ing payments payable to the surviving dependents.°® 
Also, where the children of a deceased employee by 
a divorced wife were wholly dependent on him, and 
his second wife was also wholly dependent, it is com- 
petent for her to consent to a binding decree order- 
ing payment of compensation to be divided between 
her and the children, although she was found enti- 
tled to the total compensation.*® 


[§ 1356] c. Infant. Where an award is made for 
the benefit of a minor dependent »r dependents of a 
deceased employee, the board, commission, or court 
need not require it to be paid tova legally appointed 
and qualified guardian of such minor dependent or 
dependents,®” it may, however, do so®® or order pay- 
ment to the surviving widow in behalf of the minor 
children,®® or appoint a person as trustee to whom 
the payments are to be made.?° Where a lump sum 
has been paid in for an accident to an infant work- 


“man, the latter is entitled, on attaining full age, to 


have it paid out to him, and the judge has no dis- 
cretion as to the application of the sum or any part 
Or 1b," 


{§ 1357] d. Insane or Aged Dependents. The 
committee or guardian of an insane person to whom 
payment of an award is being made may be required 
to make a disclosure to the board or commission of 
the disposition made of the moneys received under 


the award of a death benefit to the head of a depend- 


55. Associated Indemnity Corpora- 
tion v. State Industrial Accident Com- 
mission, 12 P.(2d) 1075, 124 Cal.App. 
378. 


56. Utah Fuel Co. v. Industrial 
Commission of Utah, supra, 


Modification to substitute surviving 
dependents in place of deceased head 
of family see infra § 1355. 


57. Johnson v. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 752. 


[a] Lawful instead of bigamous 
wife.—Johnson v. Hardy-Burlingham 
Mining Co., 266 S.W. 635, 205 Ky. 752. 


[b] Notice of claim.—Johnson v. 
Hardy-Burlingham Mining Co., 266 
S.W. 635, 205 Ky. 752. 


58. Utah Fuel Co. v. Industrial 
Commission of Utah, 234 P. 697, 65 
Utah 100. 


59. Utah Fuel Co. v. Industrial 
Commission of Utah, supra. 


60. Utah Fuel Co. v. Industrial 
Commission of Utah, supra. 


61. Peabody Coal Co. v. Industrial 
Commission, 132 N.E. 438, 299 Ill. 142; 
G. H. Hammond Co. v. Industrial 
Commission, 123 N.E. 384, 288 Ill. 262. 


62. Peabody Coal Co. v. Industrial 
Commission, 132 N.E. 438, 299 Ill. 142; 
G. H. Hammond Co. v. Industrial Com- 
mission, 123 N.E. 384, 288 Ill. 262. 


63. Hayes v. Waldrop, 108 So. 333, 
214 Ala. 534. 


[a] A statute providing how the 
judgment may be discharged and 
marked satisfied applies when satis- 
faction of the judgment is made by 
defendant direct to plaintiff, but not 
when payment is made to the clerk 
of the court in which the judgment 


the award.?? 


was rendered. Hayes v. Waldrop, 108 
So. 338, 214 Ala. 534. 


64. Great Western Power Co. of 
California v. Industrial Accident Com- 
mission of California, 218 P. 1009, 191 
Cal. 724. See Byle v. Grand Rapids 
Blowpipe & Dust Arrester Co., 175 N. 
W. 416, 208 Mich. 638 (holding that 
an émployer and insurer who assumed 
before the arbitration committee that 
the claim of deceased servant’s fa- 
ther was made on behalf of himself 
and family cannot be heard to claim 
the award was to him as sole depend- 
ent, and thereby defeat a petition filed 
after the father’s death praying for 
a modification of the award so as to 
include the widow and minor children 
as dependents). 


65. Byle v. Grand Rapids Blowpipe 
& Dust Arrester Co., 175 N.W. 416, 208 
Mich. 638. 


66. Loiselle v. Pawtucket Ice Co., 
118 A. 872, 44 R.I. 474. 


67. Riggs v. Lehigh Portland Ce- 
ment Co., 131 N.E. 2381, 76 Ind.App. 
308; Woodcock v. Walker, 155 N.Y.S. 
702, 170 App.Div. 4; Utah Fuel Co. v. 
Industrial Commission of Utah, 234 
P. 697, 65 Utah 100. 


68. McCaney’s Dependents v. Ma- 
pe Glen Coal Co., 126 A. 720, 281 Pa. 


[a] Where widow improper per- 
son.—McCaney’s Dependents v. Maple 
Glen Coal Co., 126 A. 720, 281 Pa. 298. 


{[b] Widow entitled only to her 
share.—Gilliland vy. Edgar Zinc Co., 
209 P. 658, 112 Kan. 39, 29 A.L.R. 431. 


69. Riggs v. Lehigh Portland Ce- 
ment Co., 131 N.E. 231, 76 Ind.App. 
308; Johnson v. Newark Glass Co., 
159 A. 791, 10 N.J.Misec. 565; Wood- 


The commission maysorder an award 


cock v. Walker, 155 N.Y.S. 702, 17 
App.Div. 4. 4 


_(a] Statutory authority.—A pro- 
vision that “thirty per centum of the 
average wages of the deceased during 
widowhood [shall be paid a surviv- 
ing wife] - and if there be sur- 
viving child or children of the de- 
ceased under the age of eighteéns 
years, the additional amount of ten 
per centum of such wages for each 
such child until the age of eighteen 
years” authorizes the payment to the 
wife not only of her thirty per cent, 
but also of the additional amount 
which is allotted fer the support of 
the several children. Woodcock vy. 
Walker, 155 N.Y.S. 702, 170 App.Div. 4. 


[b] Apportionment between mother 
and child unnecessary.—Where de- 
ceased employee left a widow and mi- 
nor child as dependents, it was not 
necessary that the fund should be 
apportioned between the two depend- 
ents, the theory of the Workmen's 
Compensation Law requiring that the 
compensation should be paid to the 
mother, and that the dependent child 
should receive its support through 


her. Riggs v. Lehigh Portland Ce- 
err Co., 131 N.E. 231, 76 Ind.App. 


[c] Necessity for bond.—Johnson 
v. Newark Glass Co., 159 A. 791, 10 
N.J.Mise. 565. Hy 


70. Lee v. Superior Court of Cal- 
ifornia in and for City and County of 
San Francisco, 214 P. 972, 191 Cal. 46; 
Utah Fuel Co. v. Industrial, Commis- 
sion of Utah, 234 P. 697, 65 Utah 100. 


71. Johnston v. Liston & Coa., 
[1920] 1 K.B..98, W.C.&I. 277. 


72. McDowell County Nat. Bank v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1357-1362] 


' for an aged applicant to be paid to a trustee for 
him.*? 


[§ 1358] 8. Apportionment of Payment.’* 
In a proceeding to compel the surety on a self-insur- 
er’s bond to pay compensation awards against the 
self-insurer, it is proper, where the sum of the 
awards exceeds the amount of the bond, to order 
payments to the compensation claimants to be made 
by the surety in pro rata proportion.*® Where an 
award is divided between the widow and minor de- 
pendents of a deceased employee, the decree should 
not prorate the share of the minor dependents at 
the time they reach an age when they will no longer 
be entitled to it.76 


[§ 1359] 4. Deductions and Offsets.77 It is the 
duty of the board or commission to ascertain any 
payments made by the employer or insurer for the 
injury and to give credit on the award for such pay- 
ments.7§ A deduction may be made from the week- 
ly payment of a sum which the employee has agreed 
to pay for rent.‘ The employer, where the amount 
of weekly payments has been reduced, cannot set off 
against future payments the amount previously over- 
paid, where the statute prohibits the setting off of 
any claim against a weekly payment,®° nor can over- 
payments made by mistake be set off.81. Where an 
employer claims that payments were made under an 
agreement for reimbursement, under a provision that 
the employer might at his option advance any sums 
under conditions provided in the act and should be 
entitled to reimbursement by his insurance carrier 
out of an unpaid installment or installments of com- 
pensation due, no compensation can be due until an 
award is made.*? ; 


[§ 1360] 5. Compromise. The state industrial 
board has no power, in the exercise of an authority 


[b] 
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Separate debt not deductible. 
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to compromise a payment in default, to grant a larger 
award to a claimant than he was otherwise entitled 
to receive under the statute, and place that extra bur- 
den upon one who was not a party to the compromise 
agreement.*? So, where awards of compensation 
have been made against two partners as uninsured 
employers, and the compensation board approved a 
compromise settlement of the liability of one of the 
partners by his payment of a lump sum to claimant 
in full of his habrity, the board holding that the 
liability of the other partner was not to be affected 
by the settlement, a later award against such part- 
ner of the full amount of the joint award, plus sub- 
sequent awards, without eredit for any part of the 
settlement, is error,** 


[§ 1361] 6. Accord and Satisfaction. It is only 
where an award for compensation has become final 
and payment of the award has been made that such 
award and payment constitute accord and satisfac- 
tion.§> 


[§ 1362] 7. Security. An employer condemned to 
pay a claimant a rent under the Workmen’s Com- 
pensation Act cannot, even if he has paid all he is 
bound to pay up to date, escape by offering to have 
the payment of the rent secured by an insurance com- 
pany approved by an order in council, or by con- 
servatory measures such as the registering of the 
judgment against his property, or the examining of 
defendant concerning his assets.°® <A statute which 
gives the person injured, or his representatives, the 
option to demand the payment direct to themselves 
of the amount of compensation or of the capital of 
the rent, has no retroactive effect and does not apply 
to an accident arising before the passing of the 
law, and the employer can only be required, as for- 
merly, to pay the capital of the rent to an insurance 


81. Muller v. Batavier Line, 2 B. 


net ad noe Com’r, (W.Va.) 168 S.E. 
372. 


73. Tintic Milling Co. v. Industrial 
Commission of Utah, 207 P. 1114, 60 
Utah 261. 


[a] With applicant’s consent.— 
Tintic Milling Co. v. Industrial Com- 
ote of Utah, 207 P. 1114, 60 Utah 


74 Apportionment of compensa- 
tion see supra §§ 572-576. 


75. Hartford Accident & Indemni- 
ty Co. v. Industrial Accident Commis- 
sion, 13 P.(2d) 699, 216 Cal. 40. 


76. Selser v. Bragmans Bluff Lum- 
ber Co., (La.App.) 146 So. 690. 


77. Deductions and offsets consid- 
rept fiwtng amount see supra §§ 
—597. ; 


78. Board of Education of High 
School Dist. No. 502 of Bureau Coun- 


ty v. Industrial Commission, 140 N.E. 
39, 308 Ill. 445. 

. [a] Applicant’s duty to credit 
payments.— Where the industrial 


commission failed to ascertain what 
payments were made by applicant’s 
employer, the commission’s express 
direction in the award to the employee 
to give credit for such payments 
made it obligatory on the employee to 
eredit on the amount of the award 
the payments theretofore made. 
Board of Education of High School 
Dist. No. 502 of Bureau County v. In- 
Se Commission, 140 N.E. 39, 308 


‘ 


—The issue of a contestation of a 
garnishee’s declaration is a separate 
and distinct instance which may be 
proceeded with, settled, heard, and 
adjudicated upon without regard to 
the issue on the principal action. The 
words “any sum due” in Rev. St. 
(1909) art 7332, being art 12 of the 
Workmen’s Compensation Act, mean 
any sum which may have been ad- 
vanced to the workman by the patron 
on account of wages arising out of 
their relations as workman and pa- 
tron. But they do not intend to al- 
low the patron, when sued for indem- 
nity under the Act, to acquire by 
transfer with subrogation from the 
creditors claims against the workman 
and deduct the same from the amount 
of the indemnity awarded. Canada 
Maple Exchange vy. Ferguson and 
Kouri, 31 Que.K.B. 28. 


79. Brown v. South Eastern, etc., 
RCO; oF BV Ge 4285 


80. Hosegood vy. Wilson, [1911] 1 
K.B. 30, 4 B.W.C.C. 30. To same effect 
Doyle v. Cork Steam Packet Co., 5 
Buw.C:Cs-350; 


[a] Setting off costs against week- 
ly payment—An employer who has 
been found liable to pay compensa- 
tion, by way of weekly payments, un- 
der the act, to a workman is not en- 
titled to set off against those pay- 
ments a Sum awarded to him as costs 
against the workman in an applica- 
tion for the diminution of the weekly 
payments, Rosewell Gas Coal Co. v. 
McVicar, 7 F. (Ct.Sess.) 290. 


W.C.C. 495. 


82. Bell v. Fraser, 206 N.Y.S. 530, 
210 App.Div. 560. 


[a] Application before award pre- 
maturely made, where provision con- 
templates the fixing of the compensa- 
tion, the making of an award, and. a 
Subsequent application to the insur- 
ance carrier for reimbursement. Bell 
Rae 5 206 N.Y.S. 530, 210 App.Div. 


83. Rahman y. Bethel, 258 N.Y.S. 
286, 236 App.Div. 182. 


84. Rahman v. Bethel, supra. 


85. Texas Employers’ Ins. Ass’n v. 
maces (Tex.Civ.App.) 52 S.W.(2d) 
781. 


_ [a] Thus there is no accord or sat- 
isfaction where the employer’s or in- 
surer’s vouchers, attached to an un- 
Signed compensation settlement re- 
ceipt not approved by the board or by 
a court, although retained by claim- 
ant, were never cashed but tendered 
by claimant to the employer or his 
Insurer in Open court, and their ten- 
der refused. Texas Employers’ Ins. 
Ass'n v. Adcock, (Tex.Civ.App.) 52 S. 
W.(2d) 781. 


{b] Discharge.-—-Where employee 
was entitled to payment for injury 
on basis of $20 per week, employer 
could not discharge debt by payment 
of lesser sum. Shout v. Gunite Con- 
crete & Construction Co., 41 S.W.(2d) 
629, 226 Mo.App. 388. 


86. Smith v. Weir, 19 Que.Pr. 134. 
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company designated for that purpose by an order in 
eouncil.®? 


[§ 1363] 8. Alternative Award of Employment or 
Compensation. An award of workmen’s compensa- 
tion against a construction, company requiring it to 
employ the injured employee at light work or to pay 


him certain sums of money is not complied with by ~ 


the company giving the employee work until the job 
on which he was injured is finished, and then dis- 
charging him.®® 


[§ 1364] 9. Recovery Back. Where, under the 
Workmen’s Compensation Act, compensation is law- 
fully paid to one entitled thereto by the terms of 


the award, the recipient cannot be required to pay 
it back.®® 


[§ 1365] B. Enforcement—1. In General. Under 
some compensation acts the commission has no power 
to enforce its own awards;°° and the only way an 
agreement of the parties or a decision of the board as 
to compensation can be enforced is by a proceeding in 


a particular court;®! under other workmen’s com... 


pensation acts the board, commission or department 
authorized to make compensation awards has the 
further authority and power to enforce said awards 
by appropriate orders to be made thereafter as it 
may find necessary in order to provide injured em- 
ployees the relief to which they are entitled by the 
terms of their awards,?? and an order enforcing a 
compensation award of the commission is neither 
a rescission, an alteration, nor an amendment of 
such award so as to be in violation of a statute pro- 
hibiting the rescission, alteration or amendment of 
an award after the elapse of a specified time.®*® Un- 
der some acts provision is made for the docketing of 
an award for a workman’s compensation in a desig- 
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nated court and the giving it the foree and effect 
of a judgment, or for the filing of the decision of the 
court, when the application is to the court, and the 
giving it a like effect.°* Under other acts the award 
is enforceable by an action thereon.®® The juris- 
diction to enforce an order awarding compensation 
to continue indefinitely, and until the termination of 
a specified need therefor, includes the jurisdiction 
to decide if it should be enforced,®® that is, if the 
need specified still exists;*? and the jurisdiction so 
to decide necessarily implies the jurisdiction to deny 
if the need does not exist.°* The commission has 
the power, pending the final determination of a con- 
troversy before it, to enforce inteflocutory findings, 
orders, and awards made by it in the same manner as 
a final award.°®? = 


Under English act the award, when registered, 
may be enforced in the manner of a county court 
judgment.!' Where, on the death of the employer in- 
testate, his next of kin refuse to take out letters of 


administration, the employee may secure the ap-- 
pointment of an administrator with authority limi- 


ted to becoming a party to proceedings brought un- 
der the compensation act.2, A sum ordered to be in- 
vested for the benefit of the person entitled thereto 
may be invested by the registrar of the county court, 
and payment made direct to him.* 


Right to certified copy of award. Under a com- 
pensation act providing for the filing of a certified 
copy of the award of the commission,‘ claimant for 
compensation is ordinarily entitled toa certified copy 
thereof,’ except that, under some acts® where it 1s 
deemed desirable to stay the enforcement of an 
award, the commission may refuse to issue a certi- 
fied copy thereof.” 


87. Martin v. Cape, 49 Que.Super. 
347, 27 Dom.L.R. 113. 


88. Brown v. George A. Fuller Co., 
163 N.W. 492, 197 Mich. 1 


89. Parker v. Industrial Commis- 
sion of Utah, 241 P. 362, 66 Utah 256. 


[a] Illustration—Where the in- 
dustrial commission awarded widow 
compensation as wholly dependent, 
the commission couJd not make pay- 
ments oc compensation subsequently 
awarded to a minor son relate back to 
the time of deceased’s death. Park- 
er vy. Industrial Commission of Utah, 
241 P. 362, 66 Utah 256. 


[b] After employee resumed work. 
—An employer, who for some time 
continued to pay compensation to a 
workman adjudged totally disabled, 
although it knew he was working for 
another employer, is not entitled to 
be relieved from payments as of the 
date of return to work, nor to recover 
payments made after that date, re- 
turn to work being insufficient to 
show a complete cure of disability, 
and there being no statutory author- 
ity for recovery of payments so made. 
Levins v. Fulton Specialty Co., 122 
A. 348, 99 N.J.Law 280. 


90. Oren v. Swift & Co., 51 S.W. 
(2d) 59, 330 Mo. 869; Parrigen v. 
Long, 134 S.B. 562, 145 Va. 637; Rich- 
mond Cedar Works v. Harper, 106 S. 
BE. 516, 129 Va. 481. 


91. McCracken’s 
904, 251 Mass. 347. 


92. U.S. Fidelity & Guaranty Co. 


Case, 146 N.E. 


v., Department of Industrial Rela- 
tions, Division of Industrial Acci- 
dents and Safety, 277 P. 492, 207 Cal. 
144. 


93. United States Fidelity & Guar- 
anty Co. v. Department of Industrial 
Relations, Division of Industrial Ac- 
cidents and Safety, supra; Llewellyn 
Iron Works v. Industrial Accident 
Commission of California, 18 P.(2d) 
975, 129 Cal.App. 449. 


94. See statutory provisions. 
95. See infra § 1378. 


96. Llewellyn Iron Works y. In- 
dustrial Accident Commission of Cal- 
ionnie, 18 P.(2d) 975, 129 Cal.App. 
449. 


97. Llewellyn Iron Works v. In- 
dustrial Accident Commission of 
California, supra. 


98. Liewellyn Iron Works v. In- 
dustrial Accident Commission of Cal- 
ifornia, supra. 


[a] A referee’s findings on an or- 
der of the industrial commission ap- 
proving a decision of a referee deny- 
ing claimant’s petition for an order 
compelling the employer to continue 
to pay compensation previously 
awarded are not jurisdictional. Llew- 
ellyn Iron Works v. Industrial Acci- 
dent Commission of California, 18 P. 
(2d) 975, 129 Cal.App. 449. 


99. Knobbe v. Davis, 242 N.W. 501, 
208 Wis. 185. 


1. Bailey. vx Plant. f1901) LKB: 


31,..3 WeC.C21209 "Erevil en W,.C.Cx 1603 
Johnson v. Adshead, 2 W.C.C. 158. 


[a] Committal order may issue.— 
Bailey v. Plant, [1901] 1 K.B. 31, 3 
W.C.C. 209 [rev .2 W.C.C.. 160]. 


Ba RTO Byrne, 3. BW.-C:C. 091 


3. Daniel v. Ocean Coal Co., [1900] 
2, @°B. 250572 0WG- Ca 135: 


4 See statutory provisions. 


5. Findley v. Industrial Accident 
Commission of California, 241 P. 912, 
75 Cal.App. 178. 


[a] 
—General statute as to right to cer- 
tified copy of public writing is inap- 
plicable to award of the industrial 
accident commission where the com- 
pensation act specifically provides 
therefor. Findley v. Industrial Acci- 
dent Commission of California, 241 P. 
912, 75 Cal.App. 178. 


6. See statutory provisions. 


7. Findley v. Industrial Accident 
Commission of California, 241 P. 912, 
75 Cal.App. 178. 


[a] Intention of legislature was to 
vest in the commission a legal dis- 
cretion as to whether under given cir- 
cumstances a certified copy of an 
award should issue. Findley v. In- 
dustrial Accident Commission of Cal- 
ifornia, 241 P. 912, 75 Cal.App. 178. 


[b] On application for certiorari, 
where defendants in the proceeding 
advised the commission that they 
intended to apply for certiorari and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1366] 2. Payment from Surplus Funds Un- 
der a workmen’s compensation act which provides 
that an injured employee whose employer, being sub- 
ject to the act, has failed to comply with the act by 
either subscribing to the state insurance fund or be- 
coming a self-insurer under the act may file his ap- 
plication with the commission for compensation, and 
the commission may make an award to claimant for 
such amount as he would be entitled to receive if 
his employer had complied with the law, after which 
the attorney-general shall institute a civil action 
against the employer for the collection of the award, 
and if the attorney-general certifies that such award 
cannot be collected in whole the award shall be paid 
from the surplus of the state insurance fund® the em- 
ployee is entitled to payment of the award out of 
such surplus fund when either the premium due the 
state insurance fund or the award itself cannot be 
collected from the employer;'® and where payment 
is refused the employee is entitled to a writ of man- 
damus compelling the commission to pay the award 
out of the surplus fund.1! The employee cannot, 
however, recover a penalty provided for against em- 
ployers.?? 


[§ 1367] 3. Enforcement against Estate of Em- 


that they desired a stay of proceed- 
ings until they should exhaust their 
rights in the appellate courts, and 
thereafter they did apply for certio- 
rari, it was not an abuse of discre- 


amount 
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porations Act § 83, confined to the 
representing I 
award for the two months preceding 
the proceedings in insolvency. 
& Iron Mongers v. Bonnite Insulator 
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ployer.1* At the death of the employer an em- 
ployee’s claim for compensation under. the workmen’s 
compensation act should be presented to the employ- 
er’s estate for audit and recognition as in any other 
case of a claim,!* and where it is not presented un- 
til after the time for the presentation of claims has 
expired it is barred except as against a surplus re- 
maining after settlement, or unless some estate not 
accounted for is discovered.1® 


[§ 1368] 4. Priorities. In a number of jurisdic- 
tions claims for compensation under the Workmen’s 
Compensation Act are given preference against the 
assets of the employer.?® 


[§ 1369] 5. Insolvency of Employer or Insurer.t? 
By some compensation acts, in case of the insol- 
vency of the employer, the right to compensation and 
to the payments of compensation awarded is given 
a preference,'*® as, for example, that accorded to 
unpaid wage claims generally1® or judgments ren- 
dered for claims for taxes.?° 


Receivership. Where a claimant obtains a com- 
pensation award against an insolvent employer he is 
entitled to present his claim to the receiver appoint- 


L.J.K.B. 487, 019251, W.C:&L.. 27. =@3) 
Such subsection, however, is not ret- 
rospective, and therefore, where a 
company has gone into liquidation be- 
fore Jan. 1, 1924, the preferential pay- 


the weekly 


Steel 


tion for the commission to withhold 
a certified copy of the award. Find- 
ley v. Industrial Accident Commis- 
sion of California, 241 P. 912, 75 Cal. 
App. 178. 


8. Generally see supra § 637. 
9. See statutory provisions. 


10. State v. Industrial Commis- 
sion es Ohio, 161 N.E. 32, 118 Ohio 
St. 340. 


11. State v. Industrial Commission 
of Ohio, supra. 


[a] Commission’s inability to re- 
cover premiums from insolvent em- 
ployer was held to be no defense to 
mandamus to compel payment of the 
award from surplus fund. State vy. 
Industrial Commission of Ohio, 161 
N.E. 32, 118 Ohio St. 340. 


12. State v. Industrial Commission 
of Ohio, supra. 


13. Allowance and payment of 
claims against estates of decedents 
generally see Hxecutors and Admin- 
istrators §§ 875-1265. 


14 Narozniak v. Perdek, 162 A. 
118, 1¢ N.J.Mise. 1000. 


15. Narozniak v. Perdek, supra. 


[a] hus, where an injured em- 
ployee did not present his claim to 
the estate of his deceased employer 
until after insurer had stopped pay- 
ment of the award because of in- 
solvency, at which time over a year 
had elapsed from the death of the 
employer and his estate was settled, 
the claim could not be enforced 
against the estate. Narozniak vy. Per- 
dek, 162 A. 118, 10 N.J.Mise. 1000. 


16. See statutory provisions; and 
cases infra this note. 


[a] In New Jersey Workmen’s 
Compensation Act § 22, giving the 
same preference to compensation 
awards against the assets of the em- 
ployer as is now or may hereafter be 
allowed by law for a claim for unpaid 
wages for labor, in the case of in- 
solvent corporations, is, under Cor- 


® 


Co., 106 A. 380, 90 N.J.Eq. 200. 


{b] In Ohio (1) under the statute, 
a judgment in favor of the state un- 
der the provisions of the compensa- 
tion act, on behalf of an injured em- 
ployee, is not a lien on the property 
of his employer superior to a mort- 


gage on the property, where the in-’ 


jury was sustained after the enact- 
ment of the provision giving such 
judgments the same preference as 
judgments for taxes but the mortgage 
was given and recorded before such 
time. Buckeye State Building & Loan 
Company v. De Witt, 27 Ohio N.P.N. 
S. 23; McDaniels v. Robins, 25 Ohio 
N.P.N.S. 315. (2) The preference giv- 
en is not the same as a lien for taxes 
levied against specific real estate, but 
is the same as the law gives a judg- 
ment rendered on a claim for taxes 
against the general assets of the 
debtor. Buckeye State Building & 
Loan Company v. De Witt, supra. 


17. Liability of employer on in- 
solvency of insurer see supra § 1361. 


18. See statutory provisions; and 
cases infra this note. 


{a] In England (1) prior to Jan. 
1, 1924 debts due in respect of com- 
pensation are, to the amount of £100, 
in each case made by the English act 
a preferential claim in event of the 
aT UD ey of the employer. Woods 
v. Winskill, [1913] 2 Ch. 303, 6 B.W. 
C.C. 934. See Homer v. Gough, [1912] 
2 K.B. 303, 5 B.W.C.C. 51 (holding 
that an order for payment by the re- 
ceiver or liquidator could not be made 
by an arbitrator under the compensa- 
tion act, but must be made in the 
tribunal dealing with- the adminis- 
tration of the employer’s assets). 
(2) But Workmen’s Compensation Act 
(1923) § 19 subs 2, which came into 
operation on Jan. 1, 1924, enacted that 
Workmen’s Compensation Act (1906) 
§ 5 subs 38, which limited the prefer- 
ential payment to a workman entitled 
to compensation on the winding-up of 
the company which employed him to 
£100, should cease to have effect. 
In re Clemmons Aluminum, Ltd., 94 


ment of compensation to any injured 
workman is limited to £100. In re 
Clemmons Aluminum, Ltd., supra; In 
re Snowdown Colliery Co., 94 L.J.Ch. 
305, [1925] W.C.&I. 152, (4) Where 
employer is insured, there is no right 
to a preferential payment. In re 
Pethick, [1915] 1 Ch. 26;.8 B.WwiG.c. 
337. (5) The costs of obtaining an 
award under the Workmen’s Compen- 
sation Act of 1906 are not payable 
in priority to all other debts in a 
bankruptcy. Woods v. _ Winskill, 


[1913] 2 Ch. 303, 6 B.W.C.C. 934; In 
re Jinks, 112 L.T.Rep.N.S. 88. 
19. See statutory provisions; and 


cases infra this note. 


[a] Such a provision (1) places 
compensation awards upon exactly 
the same footing as claims for labor. 
Freeman y. Craft, 294 S.W. 822, .220 
Ky. 15. (2) To preserve the lien with 
consequent priority over existing 
mortgage debts, the compensation 
claimant is required to take action 
to that end just as is required of an 
employee with wages due (Freeman 
v. Craft, supra), (3) and a compen- 
sation claimant against an insolvent 
employer, who did not institute ac- 
tion or file claim with the receiver, 
has no priority over the mortgagee 
in the distribution of assets (Free- 
man v. Craft, supra). 


20. See statutory provisions; 
case infra this note. 


[a] MTllustration.—Under the Ohio 
Workmen’s Compensation Act, pro- 
viding that an award made to an in- 
jured employee, whose employer has 
failed to comply with the act, shall 
constitute a liquidated claim for dam- 
ages against such employer, which 
may be recovered in an action, and 
that the judgment rendered therein 
“shall. have the same preference 
against the assets of the employer as 
is now or may hereafter be allowed 
by law on judgments rendered for 
claims for taxes,’ and the statutes 
providing for collection of taxes, such 
an award is entitled to priority over 
the general debts of the employer in 


and 
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ed for such employer,?! and, if the receiver refuses 
his claim, he can intervene by leave of the court ap- 
pointing the receiver, and there procure an ad judi- 
cation on its validity.22, By some compensation 
acts2?* compensation awards are entitled to pri- 
ority,24 subject to the claims of the United States?® 
and the expenses of the receivership proceeding.”® 
So, when a receiver is conducting the business of 
the original employer during insolvency, he is bound 
to continue payments of compensation.”* 


Rights against insurers. Under the English act?® 
and similar provisions in certain of the other stat- 
utes,2® any rights which the employer might have 
had under any contracts of insurance against lia- 
bilities under the act are, on bankruptey or liqui- 
dation of the employer, transferred to the em- 
ployee;?° and the employee’s claim is against the 
insurance company only,®! except where the insur- 
ance does not cover the whole of the employer’s lia- 
bility,?2 but insurers are not under any greater lia- 
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30. Craig v. Royal Ins. Co., 8 B.W. 


’ 


[§§ 1369-1370 


bility to the employee than they would have been, 
under to the employer.?* Where, at the time of 
the accident and at the beginning of liquidation, the 
employer is not in default in the payment of pre- 
miums or assessments, the rights of the employee 
are not affected by a subsequent default.** 


[§ 1370] 6. Commutation of Award. After an 
award of compensation has been made it cannot be 
substantially changed without notice to the parties 
interested and an opportunity given them to be 
heard,?®> and after such notice and opportunity to 
be heard, before a different method of payment can 
be fixed, the award previously made must either be 
vacated or modified.2* A provision which authorizes 
the commission to permit or requixe a self-insurer to 
pay into the state fund an amount equal to the pres- 
ent value of an award together with an additional 
sum for payment of the expenses of administering 
the fund’? does not compel the industrial board 


32. In re Pethick, [1915] 1 Ch. 26; 


receivership proceedings. Kennison 
v. Kanzler, 4 F.(2d) 315. 
21. State v. Hershner, 161 N.E. 


" 334, 118 Ohio St. 555 [rev 160 N.E. 
637, 27 Ohio App. 4]. 


22. State v. Hershner, supra. 
23. See statutory provisions. 


24. West Virginia Rail Co. v. 
Jewett Bigelow & Brooks Coal Co., 26 
F.(2d) 508. 


25. West Vireinia “Rail ‘Co. v: 
Jewett Bigelow & Brooks Coal Co., 
supra. 


26. West Virginia Rail Co. v. 
Jewett Bigelow & Brooks Coal Co., 
supra. 


27. Wood vy. Camden Iron Works, 
221 F. 1010. 


[a] Reason for rule.—‘‘The act 
specifically provides that the agree- 
ment shall bind ‘those conducting the 
employer’s business during bank- 
ruptcy or insolvency.’ It therefore 
follows that a receiver, who is con- 
ducting the business of the original 
employer during insolvency, as in 
this case, is, by the terms of the act, 
bound to make the payments which 
the employee (or his representatives) 
was entitled to receive from the orig- 
inal employer during the time that he 
conducts the business. It is thus a 
burden placed upon the continuance 
of the business. If, in any given 
case, it is deemed proper that the 
business of the employer should be 
continued during bankruptcy or in- 
solvency, or any part thereof, the law 
provides’ that the agreement which 
was originally entered into between 
the employer and the injured em- 
ployee, and every part thereof, must 
be fulfillea by the receiver to the 
same extent as the employer would 
have been compelled to fulfill it. It 
therefore follows that, as the require- 
ment to make the weekly payments to 
the employee, or his representatives, 
is a burden cast by the law upon 
those who continue the business, the 
payments to be made by the receiver 
must be classed as operating or ad- 
ministrative expenses.” Wood _ vy. 
Camden Iron Works, 221 F. 1010, 
1011. 


28. Workmen’s Compensation Act 
(1906) § 5. 


29. See statutory provisions; and 
Disourdi v. Sullivan Group Min. Co., 
15 B.C. 305. 


C.c. 339, 112 L.T.Rep:N.S. 291; Daff 
vy. Midland“ GolNery Owners’ Mut. 
Indemn. Co., 6 B.W.C.C. 799, 109 L.T. 
Rep.N.S. 418 [rev 5 B.W.C.C. 671, 107 
L.T.Rep.N.S. 836]; In re Law Car, 
etc., Corp., 110 L.T.Rep.N.S. 27 (on 
liquidation of insurance company, its 
liability is established under Assur- 
ance Companies Act). 


[a] Mutual insurance company 
formed by the association of employ- 
ers is within the act. Daff v. Mid- 
land Colliery Owners’ Mut. Indemn. 
Co., 6 B.W.C.C. 799, 109 L.T.Rep.N.S. 
418 [rev 5 B.W.C.C. 671, 107 LT.Rep. 
N.S. 836]. 


{[b] Statutory subrogation.—The 
workman as against insurers is sub- 
rogated to the position of the employ- 
ers. Morris v. Northern Employers’ 
Mut. Indemn. Co., 4 W.C.C. 38, 86 L.T. 
Rep.N.S. 748; Northern Employers’ 
Mut. Indemn. Co. v. Kniveton, 4 W.C. 
Cc. 37, 86 L.T.Rep.N.S. 721. 


[ec] British Columbia.—(1) Under 
Workmen’s Compensation Act (1902) 
§ 6 the workman, on insolvency of 
the employer, is not entitled to main- 
tain an action to have an award de- 
clared a first charge on any moneys 
which the employer is entitled to re- 
ceive from the insurer, where the lia- 
bility, as between the employer and 
insurer, has not been established as 
required by the policy of insurance. 
Disourdi v. Sullivan Group Min. Co., 
15 B.C. 305. (2) The employer is not 
entitled to an order that an issue as 
to liability for payment of compensa- 
tion be tried between him and the in- 
surers; action must be begun by sum- 
mons in the ordinary way. Disourdi 
v. Sullivan Group Min. Co., 14 B.C. 
273, 2 B.W.C.C. 514. (3) The employ- 
er must be found liable either by ad- 
missions on his part or by a com- 
petent tribunal, and there must be a 
finding by a competent tribunal that 
the insurers are liable to pay. 
Disourdi yv. Sullivan Group Min. Co., 
14 B CF 256; 2B. W.C:. C563: 


31. In re Pethick, [1915] 1 Ch. 26. 


[a] Right limited to insurer only. 
—Claimant has no right to prove his 
claim in the bankruptcy or liquidation 
of the employer, except where the 
insurance does not cover the whole of 
the employer’s liability. In re 
Pethick, [1915] 1 Ch, 26; In re Reni- 
Shaw wbron!) iCog [Loli sl Cha 1/99; 
[1919] W.C.&I. 126. 


In re Renishaw Iron Co., [1917] 1 Ch. 
199, [1919] W.C.&I. 126. 


383. King v. Phoenix Assur. Co., 
[1910] 2 K.B. 666, 3 B.W.C.C. 442; 
Pailin v. Northern Employers’ Mu- 
tual Indemnity Co., [1925] 2 K.B. 73, 
W.C.&I1. 253; In re Bebside Coal Co., 
45 T.L.R. 327; Wilkinson y. Car, ete., 
Corp., [1914] W.N. 31; Hindmarch vy. 
Carterthorne Colliery Co., [1928] W. 
C.&]., 135. 


_ [a] Thus (1) insurer entitled to 
insist on a clause in the policy requir- 
ing arbitration. King v. Phenix As- 
sur. Co., [1910] 2 K.B. 666, 3 B.W.C.C. 
442, (2) Insurer under its policy is 
not entitled to have forwarded to it 
the workman’s request for arbitra- 
tion. Wilkinson v. Car, etc., Corp., 
[1914] W.N. 31. 


[b] Liability at time of bank- 
ruptcy necessary.—(1) Insurers are 
liable only where at the date of the 
winding-up there is some liability of 
insurers the benefit from which is 
capable of being transferred to the 
workmen, and they are not liable 
where the liability has come to an 
end before that ‘date. In re Bebside 
Goal’. Cot, T4bu VISIR Seas (2). So, 
where a workman was injured in 1923, 
losing the sight of one eye, but after- 
ward resumed work with his employ- 
ers at full pay until 1927, when they 
went into liquidation, and they were 
insured with a mutual indemnity 
company, but by the terms of the in- 
surance contract the insurance was 
to cease when the employers gave up 
their business, the workman did not 
at the time of the accident acquire 
an enduring right to compensation 
against insurers, but only the right 
to indemnity which existed from time 
to time in the employers, and which 
ceased when the rights of the latter 
terminated under the contract. Hind- 
march v. Carterthorne Colliery Co., 
[1928] W.C.&I.. 135. 


34. Daff v. Midland Colliery Own- 
ers’ Mut. Indemn. Co., 6 B.W.C.C. 799, 
109 L.T.Rep.N.S. 418 [rev 5 B.W.C.C. 
671, 107 L.T.Rep.N.S. 836]. 


35. Sperduto vi New York City In- 
terborough R. Co., 123 N.E. 207, 226 
N.Y. 73 [dism appeal 173 N.Y.S. 834, 
186 App.Div. 145]. 


36. Sperduto v. New York City In- 
terborough R. Co., supra. 


87. Pettinelli v. Degnon Contract- 
ing Co., 217 N.Y.S. 679, 218 App.Div. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


—_— 


§ 1370] 


to commute awards.*§ It may in its discretion com- 
mute them.*® It is not the purpose of such provi- 
sion to destroy the general scheme of the Compensa- 
tion Act of establishing periodical payments and to 
permit the commission in every instance to com- 
mute periodical payments into a lump sum pay- 
ment.*® Rather it is the purpose to provide for 
particular and exceptional cases.4! The exception 
must be in the interest of justice,#* and should not 
depend on the whim or eaprice of claimant or the 
employer,** nor on an arbitrary ruling of the com- 
mission.** Each ease should be considered by it- 
self.4® The commission is not justified in making 
a sweeping rule applying to all eases, or to all cases 
of a certain class.4® It cannot require such a pay- 
ment without first giving notice to the parties inter- 
ested and holding a hearing,*’ and, after such no- 
tice and hearing, either vacating or modifying the 
award previously made,*® which cannot be done by 
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insurer as a condition to self-insurance to pay such 
an award when required does not require him to 
observe arbitrary and illegal orders of the commis- 
sion to make such a payment,®°° nor is such an agree- 
ment enlarged by a subsequent change in the statute 
increasing the class of persons for whom awards 
may be commuted.®! If the board or commission 
commutes at all, it has no discretion except to 
commute on the basis of the tables designated in the 
statute as the tables by which computations are to 
be made,®? and where a commutation of an award 
computed on the basis of the tables designated in 
the statute would be unjust and oppressive in its 
result, it constitutes an abuse of discretion to do 
so.°3 There can be no commutation of future pay- 
ments of an award in favor of persons for whom 
the statute provides no appropriate table of aver- 
ages for the ascertainment of probable depend- 
ency.®4 


a general resolution.*® 


7: Sperduto v. New York City Inter- 
borough Ry. Co., 173 N.Y.S. 834, 186 
App.Div. 145 [appeal dism 123 N.E. 
207... 226 5N.... uo J's 


{a] Time as of which statute ap- 
plicable.—Workmen’s Compensation 
L. § 27, as amended by L. (1922) ¢ 
615, to authorize the industrial board 
to require a self-insurer to pay into 
the state fund the present value of 
future installments of an award is 
applicable to commutation made in 
1926, although the accident occurred 
in 1916. Pettinelli v. Degnon Con- 
tracting Co., 217 N.Y.S. 679, 218 App. 
TD ce es 


38. Pettinelli v. Degnon Contract- 
ing Co., supra. 


39. Pettinelli v. Degnon Contract- 
ing Co., supra. 


40. Adams v. New York, O. & W. 
Ry. Co., 161 N.Y.S. 919, 175 App.Div. 
714 [aff 114 N.B. 1046, 220 N.Y. 579]. 


41. Adams v. New York, O. & W. 
Ry. Co., supra. 


42. Adams v. New York, O. & W. 
Ry. Co., supra, 


43. Adams v. New York, O. & W. 
Ry. Co., supra. 


44. Pettinelli v. Degnon Contract- 
ing Co., 217 N.Y.S. 679, 218 App.Div. 
7; Sperduto v. New York City Inter- 
borough Ry. Co., 173 N.Y.S. 834, 186 
App.Div. 145 [appeal dism 123 N.E. 
207, 226 N.Y. 73]; Adams v. New 
York, O. & W. Ry. Co., 161 N.Y.S. 919, 
175 App.Div. 714 [aff 114 N.E. 1046, 
2204 NG. 50:9]. 


[aj Effect of notice to make pay- 
ment.—A notice sent by the state in- 
dustrial commission, to a self-insur- 
er under the Workmen’s Compensa- 
tion Law, requiring that the present 
value of an award of weekly com- 
pensation be paid into a special fund 
under Workmen’s Compensation L. 8 
27, as amended by L. (1917) c 705, 
pursuant to a general resolution by 
the commission, is not an award or 
decision of the commission within 
Workmen’s Compensation L. § 23, and 
not appealable. Sperduto v. New 
York City Interborough Ry. Co., 123 
N.E. 207,° 226 N.Y. 73 [dism appeal 
173 N.Y.S. 834, 186 App.Div. 145]. 


45. Adams v. New York, O. & W. 
Ry. Co., 161 ‘N:¥.S. 919, 175 App.Div. 
714 [aff 114 N.E. 1046, 220 N.Y. 579]. 

46. Adams v. New York, O. & W. 
Ry. Co., supra. 

. 47. Sperduto, v. New York City In- 

terborough Ry. Co., 178 N.Y.S. 834, 


: 


An agreement by the self- 


186 App.Div. 145 [appeal dism 123 N. 
FN 2078 4226 INSY 2°73]: 

48. Sperduto v. New York City In- 
terborough Ry. Co., 123. N.E. 207, 226 
N.Y. 73 [dism appeal 173 N.Y.S. 834, 
186 App.Div. 145]. 


49. Sperduto v. New York City In- 
terborough R. Co., 123 N.E. 207, 226 
N.Y. 73 [dism appeal 173 N.Y.S. 834, 
186 App.Div. 145]. 


50. Sperduto v. New York City In- 
terborough Ry. Co., 173 N.Y.S. 834, 
186 App.Div. 145 [appeal dism 123 N. 
BH. 207, 226 N.Y. 737). 


51. State Industrial Commission v. 
Yonkers R. Co., 173 N.Y.S. 858, 186 
App.Div. 192. 


{a] MTllustration.—An agreement 
of an employer, under Workmen’s 
Compensation L. § 50 subd 3, as a 
condition of being allowed to carry 
its own insurance, to pay, when re- 
quired, the present value of future 
payments under an award, not apply- 
ing, when made, to an award of death 
benefits to a widow, no method of es- 
timating the contingency of remar- 
riage existing, was not enlarged by 
subsequent amendment of the stat- 
ute, providing a method of estimating 
the present value of such an.award. 
State Industrial Commission v. Yonk- 
ers R. Co., 173 N.Y.S. 858, 186 App. 
Div. 192. 


52. 
ing Co., 
Dive 


{a] Tables designated.—‘‘All com- 
putations made by the board shall be 
upon the basis of the survivorship 
annuitants table of mortality, the re- 
marriage tables of the Dutch Royal 
Insurance Institution and interest at 
three and one-half per centum per an- 
num” (Workmen’s Compensation L. § 
27, as amended by L. [1922] ¢ 615). 
Pettinelli v. Degnon Contracting Co., 
217 N.Y.S. 679, 680, 218 App.Div. 7. 


53. Pettinelli v. Degnon Contract- 
ing Co., supra. 


[a] Rule applied.—An award com- 
muted on the basis of life expectancy, 
shown by the table covering normal 
persons when claimant suffering from 
dementia przecox, is an improper ex- 
ercise of discretion. Pettinelli v. 
Degnon Contracting Co., 217 N.Y.S. 
679, 218 App.Div. 


54 Russell v. 231 Lexington Ave. 
Corporation, 258 N.Y.S. 392, 236 App. 
Div. 177; State Industrial Commis- 
sion v.. Yonkers R. Co., 173 N.Y.S, 


Pettinelli v. Degnon Contract- 
217 N.Y-S. -679,° 218 “App. 


858, 186 App.Div. 192; Bailey v. Co- 
lumbian Rope Co., 172 N.Y.S. 566, 184 
App.Div. 718. 


_{a] Rule applied.—(1) Commuta- 
tion of future payments for support 
of dependent parents of a deceased 
employee is not permissible. Russell 
v. 231 Lexington Ave. Corporation, 
258° N.Y.S. 392, 236 App.Div. 177. (2) 
The state industrial commission can- 
not, under Workmen’s Compensation 
L. § 27, direct payment to a state in- 
surance fund of the present value of 
future installments of compensaticn 
awarded to a dependent mother of a 
deceased employee, commuted on the 
basis that such an award is of value 
equal to a life award, in view of § 16 
subd 4, providing that an award to 
a dependent mother is only payable 
during dependency. Bailey y. Colum- 
bian Rope Co., 172 N.Y.S. 566, 184 
App.Div. 718. 


[b] Tables inapplicable to parents. 
—The basis for commutation fixed by 
L. (1917) c 705, providing that com- 
mutations under Workmen’s Compén- 
sation L. § 27 shall be on the basis 
of the Survivorship Annuitants Table 
of Mortality and the Remarriage Ta- 
bles of the Dutch Royal Insurance 
Institution, would not apply to an 
award to a mother during her depend- 
ency. Bailey v. Columbian Rope Co., 
172 N.Y.S. 566, 184 App.Divy. 718. 


[c] Computation of award to 
widows.—(1) Prior to 1917, under 
Workmén’s Compensation In. § 27, 
which provided for the commutation 
of awards in the discretion of the 
commission, provided “the nature of 
the injury makes it possible to com- 
pute the present value of all future 
payments with due regard for life 
contingencies,” it was not possible to 
compute the value of awards of death 
benefits to widows, because no meth- 
od was provided by law: for estimat- 
ing the contingeney of remarriage, 
the occurrence of which would cause 
their termination, and therefore the 
commission had no power to com- 
mute in such cases. Adams vy. New 
York, O. & W. Ry. Co., 114 N.B. 1046, 
220 N.Y. 579; State Industrial Com- 
mission vy. Yonkers R. Co., 173 N.Y.S. 
858, 186 App.Div. 192. (2) In the year 
1917. Workmen’s Compensation L. § 
27 was amended, providing a method 
for the estimation of the present val- 
ue of awards of future payments to 
widows, and the commission became 
empowered to require the commuta- 
tion of such awards (L. [1917] ¢ 705). 
State Industrial Commission v. Yonk- 
ers R. Co., supra. 
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Power to direct payment of debts. There is no 
power in a board to direct the payment, out of the 
lump sum of a commuted award, of the debts of de- 
ceased or of his dependents, payment of which is not 
specifically provided for by the act, although the 
board has the general power to commute an award if 
necessary for the protection of the person entitled 
thereto, and to pay a death benefit to a trustee 
or commissioner to be applied in accordance with 
the direction of the board.®® 


{§ 1371] 7. Maturing Periodical Payments on De- 
fault. In Louisiana the act provides that in the 
event the employer shall become insolvent or fail to 
pay six successive installments as they become due, 
the installments not yet payable under said judg- 
ment shall immediately become due and the judgment 
shall become executory for the whole amount; ex- 
cept where the employee or his dependent is ade- 
quately protected by insurance and receives pay- 
ments thereunder.°® This statute provides some- 
thing in the nature of a penalty or forfeiture®’ and 
should be strictly construed.®® The proviso that if 


the employee or his dependent is adequately protect=8}~ 


ed by insurance and receives payments thereunder 
this right to have the judgment declared executory 
for the whole amount shall not accrue, has reference 
only to the ease where the employer becomes insol- 
vent and not to the case of a failure to pay six sue- 
cessive installments as they become due.®® It does 
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not apply prior to judgment,®*® but is applicable to 
a preliminary or interlocutory compensation de- 
cree.°! Its purpose is to visit a penalty upon the 
employer who willfully refuses to pay.°? The refusal 
to pay must be willful.°? Under it an employee not 
adequately protected by insurance is entitled to a 
decree maturing all future payments where the em- 
ployer repudiates the obligation by refusing to pay 
on demand, although the employee had waived his 
right to regular weekly penivents and payments at 
the employer’s office.** It does not apply to a judg- 
ment for compensation to be paid in weekly install- 
ments during the period of disability where in fact 
the disability has come to an end,*5 


In New Jersey, under the Employers’ Liability Act, 
where the employer fails to comply with a compen- 
sation award the court may order the entire amount 
of compensation to become due immediately and 
execution may issue thereon, “may,” as used in the 
statute, being mandatory.®® 


In Texas, when payment of an award is not made 
within or at the end of the twenty days for giving 
notice of appeal, the employee or his beneficiary, in 
the absence of a bona fide appeal or justifiable 
cause, has a cause of action to mature all future in- 
stallments on the award.°* The proceeding is de- 
signed to aid in the enforcement of compensation 
awards,°* and is analogous to a suit upon a judg- 


55. Los Angeles County v. Indus- 
trial Accident Commission, 245 P. 796, 
76 Cal.App. 639. 


56. La Acts (1914) No. 20 § 33, 
as amended by Acts (1918) No. 38. 


57. Mason v. Costanza, 117 So. 240, 
166 La. 323 [rev 8 La.App. 111]. 


58. Dixon v. King, 150 So. 385, 178 
wa. 1 [rev (App.) 145 So. 558, reh den 
(App.) 146 So. 703]. 


59. Dixon v. King, supra. 


60. Jackson-y. Young, 6 La.App. 
854. 
61. Hill v. Southern Advance Bag 


& Paper Co., (La.App.) 147 So. 753. 


62. Mason vy. Costanza, 117 So. 240, 
166 La. 323 [rev 8 La.App. 111]; Hill 
v. Southern Advance Bag & Paper Co., 
(La.App.) 147 So. 758. 


63. Mason y. Costanza, 117 So. 240, 
166 La.. 323 [rev 8 La.App. 111]; Hill 
v. Southern Advance Bag & Paper Co., 
(awApp) 147." Sos 17535 Kirby v. 
Crystal Oil Refining Corporation, 129 
So. 385, 14 La.App. 115. 


[a] Willful refusal to pay shown. 
—Where compensation payments 
were withheld for six weeks notwith- 
standing demand, the employer's fail- 
ure to show why payment was not 
made will justify a finding that it 
“willfully” refused to pay, so that 
judgment became executory for the 
whole amount. Hill v. Southern Ad- 
gence Bae & Paper Co., (La.App.) 147 
So. 753. 


{b] ‘Willful refusal to pay not 
shown.—Where the employer failed 
to pay ‘six successive installments 
solely for the reason that the em- 
ployee refused to call at the employ- 
er’s place of business to collect them, 
although requested by the employer 
to do so, a willful refusal to pay was 
not shown. Mason v. Costanza, 117 
rein tt 166 La. 323 [rev 8 La.App. 
a bala tafe 


[c] Demand for payment essential. 
—Absent demand for payment of 
compensation, claimant is not entitled 
to judgment declaring all payments 
due. Kirby v. Crystal Oil Refining 
cae poration, 129 So. 385, 14 La.App. 


[d] Place of payment.—The em- 
ployer can insist on the right to pay 
a workman’s compensation at the em- 
ployer’s place of business, although 
the employee’s attorneys have an in- 
terest in the judgment and request 
that payments be made direct. to 
them. Mason y. Costanza, 117 So. 
240, 166 La. 323 [rev 8 La.App. 111]. 


64 WHisel v. Caddo Transfer & 
Warehouse Co., 123 So. 496, 38 La. 
App. 408. 


65. Dixon v. King, 150 So. 385, 178 
La, 1 [rev (App.) 145 So. 558, reh den 


‘(App.) 146 So. 703]. 


anon: Cohen vy. Slavin, (N.J.) 126 A. 


[a] Notice—Under L. (1915) p 
364, the court of common pleas can 
order payment of entire compensa- 
tion awarded by it for the death of 
an employee on an ex parte applica- 
tion of claimant without notice, where 
the amount of weekly payments were 
unpaid for twenty-six days before ap- 
plication, and the award ‘haa not been 
removed to the supreme court. March 
v.. Vulcan Iron Works, (N.J.) 129 A. 
709 [rev 132 A. 89, cert den 46 S.Ct. 
632, 271 U.S. 682, 70 L.Ed. 1149]. 


67. Ocean Accident & Guarantee 
Corporation vy, Manning, 24 F.(2d) 
202; Texas Employers’ Ins. Ass’n v. 
Harrington, (Tex.Civ.App.) 61 S.W. 
(2d) 167; Minor vy. London Guarantee 
& Accident Co., (Tex.Commn.App.) 
280 S.W. 163 [rev (Civ.App.) 267 S. 
W. 1020]; U. S. Fidelity & Guaranty 
Co. of Baltimore, Md. v. Parsons, 
(Tex.Civ.App.) 226 S.W. 418. 


[a] Effect of filing suit.—For an 


|v. Neal, 


injured employee to authorize his 
attorney to file suit for the whole 
amount due under an award of the 
industrial accident board is in effect 
a maturing on his part of the amount 
due. U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Parsons, (Tex. 
Civ.App.) 226 S.W. 418. 


[b] Absolute failure of payment 
immaterial.—An injured employee 
may mature his entire claim and 
bring suit thereon, as well where 
there has been no payment on the 


award of the industrial accident 
board, as where, after a payment, 
there has been default. U. S. Fidel- 


ity & Guaranty Go. of Baltimore, Md., 
Wee aneons: (Tex.Civ.App.) 226 S.W. 


_(c] Evidence.—Evidence in an ac- 
tion for noncompliance with an award 
of the industrial accident board was 
held.to warrant a finding that the in- 
surance carrier did not, prior to the 
action, in good faith attempt to com- 
ply with the award. U.S: Fidelity & 
Guaranty Co. of Baltimore, Md., v. 
Parsons, (Tex.Civ.App.) 226 S.W. 418. 


68. Texas Employers’ Ins, Ass’n vy. 
Harrington, (Tex.Civ.App.) 61 S.W. 
(2d) 167; Vestal v. Texas Employ- 
ers’ Ins. Ass’n, (Tex.Commn.App.) 285 
S.W. 1041 [rev (Civ.App.) 271 S.W. 
225]; Texas Employers’ Ins. Ass’n 
(Civ.App.) 11 S.W.(2d) 847 
a, den 14 S.W.(2d) 793, 118 Tex. 


[a] Legislative intent.—‘The in- 
tention of the Legislature in enact- 
ing this article is evident. The In- 
dustrial Accidents‘Board, not being a 
court, lacks power to enforce its 
awards, and this article was placed in 
the statutes to enable one in whose 
favor an award had been made, and 
from which no appeal had _ been 
prosecuted, to enforce same through 
courts, where enforcement writs are 
available.” Texas Employers’ Ins. 
Assn. v. Neal, (Civ.App.) 11 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment of a court of competent jurisdiction.°® The 
employee need not demand payment prior to bring- 
ing suit.7° It is mandatory upon insurer to make 
the periodical payments in accordance with the 
award,’ prompt payment, is required,’? and no days 
of grace beyond the twenty day period are allowed.** 
Failure to comply with this obligation, to pay the 
amount due at once and to make the periodical pay- 
ments promptly as they mature, constitutes prima 
facie a failure and refusal to abide by the award so 
as to entitle the employee to bring suit.7* Mere 
neglect is not a showing of justifiable cause.7> Jus- 
tifiable exeuse for failure or refusal to comply with 
an award of the board is shown by an order of the 
board timely obtained, ending or diminishing the 
payments,’® and_also, where claimant refuses to ac- 
cept the compensation.** Where notice is duly giv- 
en and suit filed to set aside the award, a claimant’s 
suit to mature the award is improper and should 
be stricken on exception,*® and such a suit is prop- 
erly dismissed where the petitioners could have as- 
serted the same rights by cross petition on the insur- 
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the award is not for any definite amount amount 
or period of time or for total or permanent disabil- 
ity.8° The effect of suéh a suit is to deprive the in- 
dustrial accident board of further jurisdiction in 
the matter until the determination of the issues there- 
in involved.’ Claimant cannot sue to mature an 
award which the board had materially changed be- 
fore suit was filed.82 In such proceeding there 
can be no trial de novo so as in any way to vary or 
destroy the award.8*? The proceeding is collateral 
to the award.8* No attack can be made upon the 
award’® except to show that the same was void for 
want of jurisdiction.*® Neither party may impeach 
any recital in the award*’ and the court is without 
power to review, set aside, or revise the award of 
the board, or otherwise take cognizance of the orig- 
inal controversy between the parties. The court 
does, however, have power to render a judgment pur- 
suant to agreement of the parties even though it dif- 
fer from the award.’® The filing of such a pro- 
ceeding in a court having jurisdiction excludes the 
jurisdiction of the industrial accident board there- 


ance carrier’s appeal from the award of the industrial 
The suit is not precluded by the fact that 


board.79 


847 [error den 14 S.W.(2d) 1793, 118 
Tex. 236]. 


69. Texas Employers’ Ins. Ass’n v. 
Neal, (Civ.App.) 11 S.W.(2d) 847 [er- 


ror den 14 S.W.(2d) 7938, 118 Tex. 
236]. 
70. Texas Employers’ Ins. Ass’n 


v. Harrington, (Tex.Civ.App.) 61 S.W. 
(2a) 167. 

71. Texas Employers’ Ins. Ass’n v. 
Harrington, supra. 


72. Minor v. London Guarantee & 
Accident Co., (Tex.Commn.App.) 280 


S.W. 1638 [rev (Civ.App.) 267 S.W. 
1020]; Texas Employers’ Ins. Ass’n 
v. Harrington, (Tex.Civ.App.) 61 S. 
W.(2d) 167. 


73. Texas Employers’ Ins. Ass’n v. 
Harrington, supra. 


74, Minor v. London Guarantee & 
Accident Co., (Tex.Commn.App.) 280 
S.W. 163, [rev (Civ.App.) 267 S.W. 
1020]; Texas Employers’ Ins. Ass’n 
v. Harrington, (Tex.Civ.App.) 61 S. 
W.(2d) 167; Indemnity Ins. Co. of 
North America v. Sparra, (Tex.Civ. 
App.) 57 S.W.(2d) 892, 1120. 


[a] Delay held sufficient to au- 
thorize suit—An employee who sued 
to mature a compensation award five 
days after the expiration of the stat- 
utory twenty-day period, where in- 
surer’s agent informed the employee 
that insurer would appeal the: award 
is entitled to judgment. Texas Em- 
ployers’ Ins. Ass’n v. Harrington, 
(Tex.Civ.App.) 61 S.W.(2d) 167. 


75. Minor vy. London Guarantee & 
Accident Co., (Tex.Commn.App.) 280 
S.W. 163 [rev (Civ.App.) 267 S.W. 
1020]; Texas Employers’ Ins. Ass’n 
v. Harrington, (Tex.Civ.App.) 61 S.W. 


(2d) 167. 


76. Vestal v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App.) 285 S. 
W. 1041 [rev (Civ.App.) 271 S.W. 
225). 


[a] Order of board necessary.— 
Such excuse is not justifiable until 
such order has been actually made. 
Vestal v. Texas Employers’ Ins. 
Ass’n, (Tex.Commn.App.) 285 S.W. 
1041 [rev (Civ.App.) 271 S.W. 225]. 


77. ‘Franco v. Texas Employers’ 


Ins. Ass’n, (Tex.Civ.App.) 29 S.W. 
(2d) 902; U. S. Fidelity & Guaranty 


« 


Coro. 
W. 239 

[a] Tllustrations.—(1) An injured 
servant could not repudiate and ab- 
rogate the ruling of the industrial ac- 
cident board awarding compensation, 
and at the same time treat it as ef- 
fective and binding on the employer, 
and seek to hold it liable for a lump 
sum settlement of his claim by rea- 
son of its failure to comply with the 
mandates of the board. U.S. Fidel- 
ity & Guaranty Co. v. Davis, (Tex. 
Civ.App.) 212 S.W. 239. (2) Where 
insurer has the payments at the place 
where it is customary for claimant 
to call for and receive them and is 
informed that they will not be accept- 
ed and it would be useless to tender 
them, justifiable cause for failure to 


Davis, (Tex.Civ.App.) 212 S. 


make prompt payment is shown. 
Franco v. Texas Employers’ Ins. 
aap (Tex.Civ.App.) 29 S.W.(2d) 
90 


78. McClure y. Georgia Casualty 
Co., (Tex.Commn.App.) 251 S.W. 800 
[aff (Civ.App.) 239 S.W. 644]; Fidel- 
ity Union Casualty Co. v. Klatt, (Tex. 
Civ.App.) 47 S.W.(2d) 417. 


[a] Notice.—Where notices of dis- 
satisfaction with a decision of the in- 
dustrial accident board awarding 
compensation to an employee were 
mailed, notice was not “given” until 
actually received, and therefore a suit 
to set aside the award brought with- 
in twenty days after the notices were 
received was in time, preventing de- 
fault in payment of compensation and 
defeating a suit to mature the award 
and recover liquidated damages and 
attorney’s fees. McClure v. Georgia 
Casualty Co., (Tex.Commn.App.) 251 
Bat] 800 [aff (Civ.App.) 239 S.W. 


79. Ocean Accident & Guaranty 
Corporation v. May, (Tex.Commn, 
App.) 15 S.W.(2d) 594 [rev (Civ.App.) 
6 S.W.(2d) 803]. 


80. Indemnity Ins. Co. of North 
America v. Sparra, (Tex.Civ.App.) 57 
S.W.(2d) 892, 4120. But see Arter v. 
Southern Surety Co., (Tex.Civ.App.) 
29 S.W.(2d) 847 [aff (Commn.App.) 
44 S.W.(2d) 913] (holding that the in- 
jured employee was not entitled to 
judgment maturing award, where the 
board did not determine that his inca- 


after to change the award.°° 
lief to be given in the proceeding is fixed by the 


The measure of re- 


pacity was permanent). 


@1. Indemnity Ins. Co. of North 
America v. Sparra, (Tex.Civ.App.) 57 
S.W.(2d) 892, 1120. 


&2, Hoyle v. Federal Lloyds of 
America, (Tex.Civ.App.) 295 S.W. 202. 


83. Vestal v. Texas Employers’ 
Ins. Ass’n; (Tex.Commn.App.) 285 S. 
yee [rev (Civ.App.) 271 S.w. 


{a] Court may not reconsider the 
claim on its merits. Vestal v. Tex- 
as Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 285 S.W. 1041 [rev (Civ. 
App.) 271 S.W. 225]. 


84. Texas Employers’ Ins. Ass’n v. 
Neal, (Civ.App.) 11 S.W.(2da) 847 [er- 
ror den 14 S.W.{2d) 793, 118 Tex. 236]. 


85. Texas Employers’ Ins. Ass’n v. 
Neal, supra. 


86. Texas Employers’ Ins. 


Ass’n 
v. Neal, supra. 


e 


87. Texas Employers’ Ins. Ass’n vy. 
Neal, supra. 


[a] Recital as to venue.—Where 
the award recited that the accident 
occurred in a named county, the em- 
ployee cannot sue in another county 
to mature the award pending appeal 
from the award and contradict such 
recital. Texas Employers’ Ins. Ass’n 
v. Neal, (Civ.App.) 11 S.W.(2d) 847 
pass den 14 S.W.(2d) 798, 118 Tex. 


88. Texas Employers’ Ins. Ass’n v. 
Neal, supra. 


89. Texas Employers’ Ins. Ass’n y. 
Ezell, (Tex.Commn.App.), 14 S.W.(2d) 
1018 [rev (Civ.App.) 5 S.W.(2d) 594, 
£33) den (Commn.App.) 16 S.W.(2d) 


[a] Judgment is not void.—A 
judgment based on an agreement be- 
tween the employee and his employ- 
er’s insurance carrier for settlement 
of an award at a reduced amount is 
not void, although the judgment stat- 
ed that the award was set aside. 
Texas Employers’ Ins. Ass’n y. Ezell, 
(Tex.Commn.App.) 16 S.W.(2d) 523 
[den reh (Commn.App.) 14 S.W.(2d) 
1018, rev (Civ.App.) 5 S.W.(2d) 594]. 


g0. Vestal v. Texas Employers’ 
Ins. Ass’n, (Commn.App.) 285 S.W. 
1041 [rev (Civ.App.) 271 S.W. 225]. 
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terms of the statute.°*! A successful plaintiff is 
entitled to a judgment maturing the entire claim 
so as to collect the full amount thereof, that is, the 
aggregate of the weekly or monthly payments, to- 
gether with twelve per cent penalties and a rea- 
sonable attorney’s fee for the prosecution and col- 
lection of the claim.®? A discount on future install- 
ments matured by the judgment is not required.®* 
The action may be filed in the county of claim- 
ant’s or beneficiary’s residence as well as in the 
county where the accident oceurred,®* and it is not 
essential to the statement of a cause of action that 
the petition contain the jurisdictional allegations as 
to venue.®5 


{§ 1372] 8. Action by State against Noncomply- 
ing Employer. Under some statutes a suit is to be 
brought by the attorney general in the name of the 
state for the benefit of the state insurance fund 
against noncomplying employees on their failure to 
pay an award®® and employees of employers who 
have failed to comply with the Workmen’s Compensa- 
tion Law, are protected and compensated by pay- 
ment out of the surplus insurance fund.?7 When 


the statute so provides the payment of a judgment: 


against the employer entitles claimant to compensa- 
tion,®* but the recovery of a judgment against the 
employer is not necessary before the claimant of 
the award becomes entitled to payment out of the 


Fa’ 
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98. State v. Industrial Commission 


[§§. 1371-1373 


surplus fund.®® The nonpayment of the judgment 
or a certificate that the award cannot be collected 
may equally entitle claimant to compensation.! In 
ease the attorney-general fails to certify. that the 
award cannot be collected within the legal time limit, 
his failure does not deprive the injured workman 
of his just right to compensation.” The duty of de- 
termining who was the employer not complying with 
the Workmen’s Compensation Act rests on the 
state,? and if the state fails to colleet premiums 
from, or fails to fix liability on, the real employer, 
such failure does not deprive the injured employee 
from obtaining his award from the surplus fund.* 
In the action by the attorney general, the employer 
is entitled to a trial by jury® and to challenge the 
correctness of the award in all.respects save the 
amount of compensation.® bi 


[§ 1373] 9. Action on Award. An employer not 
complying with a workman’s compensation award 
may under some statutes be sued on the award in 
a proper court. Such an action has been held to be 
in derogation of the common law,’ a special pro- 
ceeding,® the statutory provisions being mandatory 


“and exclusive,1® and the rights and remedies to be 


enforced being statutory.11 There can be no pre- 
sumption of jurisdiction.1? Jurisdictional matters 
must be alleged and proved.t? Before suit can be 


/ 


Ohio St. 17. 


91. Vestal v. Texas Employers’ 
Ins. Ass’n, supra. . 
92. Vestal v. Texas Employers’ 99. 


Ins. Ass’n, supra. 


93. Texas Employers’ Ins. Ass’n v. 
Harrington, (Tex.Civ.App.) 61 S.W. 
(2d), 167. 


94. Texas Employers’ Ins. Ass’n v. 
Harrington, supra; Texas Employers’ 
Ins. Ass’n yv. Neal, (Civ.App.) 11 S.W. 
(2d) 847 [error den 14 S.W.(2d) 793, 
118 Tex. 236]. 


95. Indemnity Ins. Co. of North 
America v. Sparra, (Tex.Civ.App.) 57 
S.W.(2d) 892, 1120. 


{a] Defects must be pleaded.—In 
the absence of exceptions or plea in 
abatement, a judgment rendered on 
an employee’s petition in a workman's 
compensation case not alleging the 
place of employee’s residence or the 
place of his injuries is warranted. 
Indemnity Ins. Co. of North America 
v. Sparra, (Tex.Civ.App.) 57 S.W.(2d) 
892, 1120. 


96. See Ohio Gen. Code § 1465—74. 


$7. State v. Industrial Commission 
of Ohio, 171 N.E. 405, 122 Ohio St. 
328: State v. Industrial Commission 
cf Ohio, 166 N.E. 806, 121 Ohio St. 17; 
Larimore vy. Perfect, 186 N.E. 739, 45 
Ohio App. 136. 


[a] Insolvent employer.—An award 
against the employer's estate is sub- 
ject to payment out of the surplus 
fund created by Gen. Code § 1465—54, 
where the estate is insolvent. Lari- 
more v. Perfect, 186 N.E. 739, 45 Ohio 
App. 136. 


{b] Time from which fund au- 
thorized.—In Ohio the state surplus 
fund is unavailable to dependents of 
the employee injured before Jan. 1, 
1923, the date the surplus fund was 
made amenable for the payment of 
uncollectable awards, although dying 
thereafter from the injuries. State v. 
Industrial Commission of Ohio, 171 
N.E. 405, 122 Ohio St. 328. 


of Ohio, 170 N.E. 644, 122 Ohio St. 65. 


State v. Industrial Commission 
of Ohio, supra. 


1. State v. Industrial Commission 
of Ohio, supra. 


2. State v. Industrial Commission 
of Ohio, supra. 


[a] Thus the failure of the state 
to collect an award from an employ- 
er who had failed to comply with the 
Workmen’s Compensation Law, or to 
certify, within two years after the 
date of the award, that it cannot be 
collected, does not prevent an injured 
employee from obtaining his award 
from the surplus fund. State v. In- 
dustrial Commission of Ohio, 170 N. 
E. 644, 122 Ohio St. 65. 


3. State v. Industrial Commission 
3 Ohio, 166 N.E. 806, 121 Ohio St. 


[a] Action against wrong person 
immaterial—aA workman is entitled 
to compensation from the surplus 
fund if the employer employed five 
Or more persons, whether the person 
sued for compensation or another was 
the employer. State v. Industrial 
Commission of Ohio, 166 N.E. 806, 121 
Ohio St. 17. 


4 State v. Industrial Commission, 
168 N.E. 840, 121 Ohio St. 338; State 
v. Industrial Commission of Ohio, 166 
N.E. 806, 121 Ohio St. 17. 


[a] hus (1) where there were 
seven other employees, but it was un- 
certain who was the employer, an in- 
jured employee could recover compen- 
sation from the surplus fund, and pro- 
ceedings for recoupment rested on the 
state. State v. Industrial Commis- 
sion, 168 N.E. 840, 121 Ohio St. 338. 
(2) In a suit by the state for the 
amount of an award, judgment de- 
termining defendant was not the em- 
ployer is not an adjudication against 
the injured employee, not a party to 
the suit. State v. Industrial Com- 
mission of Ohio, 166 N.E. 806, 121 


5. Fassig v. 116 


95 Ohio St. 232. 


6. State of Ohio v. Chattanooga 
Boiler & Tank Co.,.53 S.Ct. 663, 289 
U.S. 439, 77 L.Ed. 1307; Fassig v. 
State, 116 N.E. 104, 95 Ohio St. 232. 


7. Savannah Lumber Co. y. Burch, 
142 S.E. 83, 165 Ga. 706 [aff 137 S.E. 
786, 36 Ga.App. 621]; Robinson v. 
State, 244 P. 44, 116 Okli 1381. "See 
Ryan v. Chicago Foundry Co., 200 Ill. 
App. 45. 


[a] Style of action.—Where the 
Statute authorizes the commission to 
prosecute an action to enforce an 
award made by it, an action brought 
in the name of the state on relation 
of the commission comiplies with a 
statute requiring action in the name 
of the people. Robinson vy. State, 244 
Bieter 1 6 Okuda sl 


8. Mingus v. Wadley, supra. 
9. Mingus v. Brea? 285 S.W. 


State, N.E. 104, 


1084, 115 Tex. 
10. Mingus v. Wadley, supra. 
11. Mingus v. Wadley, supra, 
12. Mingus v. Wadley, supra. 
13. Mingus v. Wadley, supra. 
[a] Allegations necessary.—A 


final award and failure to bring suit 
to set it aside, must be alleged 
and proved in a suit thereon. Mingus 
pea aleve 285 S.W. 1084, 115 Tex. 


{[b] Jurisdiction of court.—(1) 
Venue in the proper county must be 
alleged and proved. Mingus v. Wad- 
ley, 285 S.W. 1084,..115 Tex. 551. (2) 
The fact that the*suit is brought in 
the district court, a court of record 
of general jurisdiction, raises no pre- 
sumption as to the jurisdietion and 
does not obviate the necessity of 
pleading jurisdictional facts. Mingus 
v. Wadley, supta. 


[c] Jurisdictional amount.—In a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1373] 


instituted there must be a final award,'* which must 
be active and vital,!® and not suspended as by an ap- 
peal or suit to set it aside.t® Claimant is entitled 
to recover the amount allowed in the award.17 His 
recovery, however, must be according to the terms 
of the award,!® and where the award allows weekly 
sums he is not entitled to judgment for the total 
amount of all the weekly payments in a lump sum, 
but only for the aggregate weekly stipend to the 
date of trial,1® and as to the remaining weeks for 
which he is entitled to recover, judgment should 
be rendered for such amounts payable weekly.”° 
Only one cause of action is stated in an action on a 
compensation award although the award itself is 
made up of different items of award.?! The failure 
of a statute making provision for the filing of an 
award in a designated court and the entering of 
judgment thereon?? to provide for an “award un- 
appealed from” in cases in which the accident oc- 
curred outside the state does not prevent its en- 
forcement ;°?* it may be enforced in an ordinary ac- 
tion at law.?4 


Venue. Venue provisions with regard to actions 
on awards for workmen’s compensation are manda- 
tory and jurisdictional?® and no court, although 
otherwise competent, has jurisdiction except one 
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within the territorial limits designated by the stat- 
ute.?® 


Defenses. In some jurisdictions in an action by 
the compensation commission to recover the amount 
of the award made by it the only question to be 
considered by the trial court in the absence of fraud 
is whether or not the commission had jurisdiction in 
the premises.27 In other jurisdictions an employer, 
when sued for the compensation fixed by the com- 
mission under the compensation act, may contest 
the basic legal questions necessary to be determined 
by the commission before making the award.?® 
Where the action is on an award against a noncom- 
plying employer, he may assert as a defense to 
the action any fact tending to show that the _al- 
leged injuries were not subject to the act and hence 
not within the compensation bureau’s jurisdiction.?°® 
Pleas of accord and satisfaction and res judicata in 
a suit to enforce an award of the industrial accident 
board are properly sustained, when the record dis- 
closes full payment of the amount awarded in a lump 
sum.°° 


Demurrer. Where the complaint states a good 
cause of action a demurrer thereto will be over- 
ruled.3 


Compensation Commission, 8 S/W. 


suit to enforce an award, under the 
Workmen’s Compensation Act, of the 
industrial accident board, the district 
court has jurisdiction if sufficient 
weekly installments are due at the 
time of suit to amount to the court’s 
jurisdictional amount. Roach yv. Tex- 
as Employers’ Ins. Ass’n, (Tex.Civ. 
App.) 195 S.W. 828 [rev on other 
grounds (Commn.App.) 222 S.W. 159, 
remanded (Civ.App.) 233 S.W. 1116]. 


[ad] Grounds for receivership of 
insurer.—Allegations of a petition 
against the insurance commissioner, 
sued with insurer on an award of the 
industrial accident board, as showing 
grounds for receivership, being pure- 
ly ancillary, give no aid in support 
of the court’s jurisdiction not other- 
wise shown. Mingus v. Wadley, 285 
S.W. 1084, 115 Tex. 551. 


14. Mingus v. Wadley, supra. 


[a] Award against uninsured em- 
ployer.—An injured employee who ob- 
tained an award against his uninsured 
employer cannot maintain an action 
on the award until the workmen’s 
compensation bureau has disposed of 
the entire matter in a final award. 
State v. Northern Packing Co., 244 N. 
W. 31, 62 N.D. 417. 


15. Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 561. 

16. Mingus v. Wadley, supra. 

17. Savannah Lumber’ Co. Vv. 


Burch, 142 S.E. 83, 165 Ga. 706 [aff 
137 S.E. 796, 36 Ga.App. 621]; Frank- 
lin v. Oilmen’s Reciprocal Ass’n, (Tex. 
Civ.App.) 289 S.W. 750. 


[a], Objection to amount preclud- 
ed.—A compensation award not ap- 
pealed from cannot be claimed exces- 
sive in a petition against the employ- 
er on an award not paid by insurer. 
Savannah Lumber Co. v. Burch, 142 
S.E. 83, 165 Ga. 706 [aff 137 S.E. 796, 
36 Ga.App. 621]. 


18. U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Parsons, (Tex. 
Civ.App.) 226 S.W. 418; U.S. Fidelity 
& Guaranty Co. v. Parker, (Tex.Civ. 
App.) 217 S.W. 195; Roach v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ. App.) 
195 S.W. 328 [rev (Commn.App.) 222 
S.W. 159, remanded (Civ.App.) 233 S. 


« 


W. 1116]. 


19. U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Parsons, (Tex. 
Civ.App.) 226 S.W. 418; U. S. Fidel- 
ity & Guaranty Co. v. Parker, (Tex. 
Civ.App.) 217 S.W. 195;_ Southwest- 
ern Surety Ins. Co. v. Curtis, (Tex. 
Civ.App.) 200 S.W. 1162; American 
Indemnity Co. v. Hubbard, (Tex.Civ. 
App.) 196 S.W. 1011; Roach v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
195 S.W. 328 [rev on other grounds 
(Commn.App.) 222 S.W. 159, remanded 
(Civ.App.) 233 S.W. 1116]. 


{a] Thus judgment and execution 
for installments which had not ac- 
crued were improper. Southwestern 
Surety Ins. Co. v. Curtis, (Tex.Civ. 
App.) 200 S.W. 1162. 


20. U.S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Parsons, (Tex. 
Civ.App.) 226 S.W. 418; U. S. Fidel- 
ity & Guaranty Co. v. Parker, (Tex. 
Civ.App.) 217 S.W. 195; General Ac- 
cident, Fire & Life Assur. Corp. v. 
Evans, (Tex.Civ.App.) 201 S.W. 705; 
American Indemnity Co. v. Hubbard, 
(Tex.Civ.App.) 196 S.W. 1011. 


{a} Judgment a final judgment.— 
A judgment in an action against the 
insurer for noncompliance with an 
award of the industrial accident 
board, awarding plaintiff a lump sum 
for accrued weekly payment, and pro- 
viding that he recover others as they 
accrue, although providing that as 
to payments subseyuently to acérue 
the court may have authority, on ap- 
plication and showing, etc., to dimin- 
ish, increase, or revoke so much of 
said judgment as pertains to future 
payments, is a “final judgment,” from 
which an appeal may be taken, it dis- 
posing of all the issues before the 
court. U. §. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Parsons, (Tex. 
Civ.App.) 226 S.W. 418. 


Right to execution on judgment for 
ae weekly payments see infra § 


21. Robinson y. State, 244 P. 44, 
TLGROK mes be 


22. .Generally see infra § 1374. 


23. State ex rel. Bremen-Clark 
Syrup Co. vy. Missouri Workmen’s 


(2d) 897, 320 Mo. 893. 


[a] Award as effective as judg- 
ment.—An award made by the board 
while acting within the scope of its 
authority, determines the rights of 
the parties as effectually as a judg- 
ment secured by regular legal pro- 
cedure, and is as binding as a judg- 
ment, until it is regularly set aside 
or its validity questioned in a proper 
manner. State ex rel. Bremen-Clark 
Syrup Co. v. Missouri Workmen’s 
Compensation Commission, 8 S.W. 
(2d) 897, 320 Mo. 893. 


24. State ex rel. Brewen-Clark 
Syrup Co. v. Missouri Workmen’s 
Compensation Commission, 8 S.W. 
(2d) 897, 320 Mo. 893. 


25. Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551. 

26. Mingus v. Wadley, supra. 

27. Board of Com’rs of Okmulgee 


‘County v. State, 201 P. 998, 83 Okl. 


28. State v. James R. Clow & Sons 
Co., 173 N.E. 14, 36 Ohio App. 156. 


29. State v. Watland, 201 N.W. 
680, 51 N.D. 710, 39 A.L.R. 1169; An- 
tenen v. State, 160 N.E. 637, 27 Ohio 
App. 4 [rev on other grounds 161 N. 
E. 637, 27 Ohio App. 4]. 


[a] Thus a noncomplying employ- 
er sued for compensation awarded 
may defend by raising the questions 
of employment and liability. Antenen 
v. State, 160 N.E. 637, 27 Ohio App. 4 
[rev on other grounds 161 N.E. 637, 
27 Ohio App. 4]. 


[b]| Fundamental or jurisdictional 
questions not res judicata.—An award 
under the Workmen’s Compensation 
Act against a noncomplying employ- 
er is not final or conclusive on funda- 
mental or jurisdictional questions in- 
volved in the award. State v. Wat- 
land, 201 N.W. 680, 51 N.D. 710, 39 
A.L.R, 1169. 


30. Keller v. Texas Employers’ 


Ass’n, (Tex.Civ.App.) 279 S.W. 1113. 


31. Savannah Lumber (Co. Vv. 
Burch, 142 S.E. 83, 165 Ga. 706 [aff 
137 §.E. 786, 36 Ga.App. 621]. 
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Evidence. In an action on a workmen’s compen- 
sation award, evidence as to defendant’s liability 
under the act is irrelevant.?? ns 


Direction of verdict. In accordance with the rule 
applicable in civil actions generally,?* where a mo- 
tion is made for a directed verdict at the conclusion 
of the state’s case in its action against an employer 
to collect a compensation award, the testimony and 
all reasonable inferences therefrom must be given 
the most reasonable and favorable interpretation to 
the state.34 


Questions of law and fact. In an action for the 
compensation fixed by the commission under the com- 
pensation act the employer is entitled to a trial by 
jury upon all the basic legal questions necessary to 
be determined by the commission before making the 
. award®® except only as to the amount of the ver- 
dict which, if the issues are resolved in favor of 
plaintiff, must be. the same as the award.*® Thus, 
in an action to recover compensation awarded by the 
commission under the compensation act, the deter- 
mination of facts alleged to deprive the commission 


of jurisdiction in the matter is for the jury,** as is*} 


also the determination of the question of whether the 
injury to the employee was sustained outside the 
scope of his employment*® or was caused by a will- 
ful intention of the employee to injure himself or 
another.*® Where, under the Workmen’s Compensa- 
tion Act, the board makes findings, conclusions, and 
an award based thereon, and finds that the employer 
did not have its employees insured although the un- 
disputed facts show that a policy had been issued 
and not canceled in accordance with its terms, the 
question of whether the employer has insurance is 
one of law, that is to say, upon the construction of 
a written contract, and is subject to review by the 
court.*° 


[a] Petition held not demurrable. 


WORKMEN’S COMPENSATION ACTS 


oral application with self-insurer for 


“= 
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Merger of award in judgment. An award under 
the workmen’s compensation act when filed in a 
court and judgment entered thereon loses its action- 
able character as a claim or award as it becomes 
merged in the judgment.4! Thereafter there can 
be no action based upon the award*? nor can the 
award be paid, as it no longer exists.4? Satisfac- 
tion can only be had by payment of the judgment** 
and an action to recover the amount of the award 
must be on the judgment and not on the award.#® 


Action by employer against insurer. In an action 
by the employer against insurer to enforce an award 
by the industrial accident board to the employer as 
reimbursement for payments made by the employer 
for hospital, medical, and nurses expenses for the 
injured employee, the court may grant judgment for 
the amount of the award together with a penalty 
and attorney’s fees.4® Where the board, in its award 
of compensation to claimant, provides for the pay- 
ment out of the compensation awarded of expenses 
incurred by the employer, the employer has no cause 
of action for such expenses where an appeal from the 
award to claimant is pending, even though the em- 
ployer was not joined in the appeal.*? 


[§ 1374] 10. Judgment on Award—a. In General. 
In some jurisdictions provision is made by the Work- 
men’s Compensation Act therein for a transmission 
of an award of the board for compensation and all 
papers in connection therewith to a designated court 
which is required to render a judgment in accord- 
ance therewith.*® Ordinarily such provisions apply 
to awards of the commission which have been pre- 
viously affirmed on appeal, final awards of the com- 
mission which have not been appealed from, and 
agreements between the parties which have been 
approved by the commission.*® In some jurisdictions 
if the compensation is insured no judgment can be 


te N.W..213, 56 N.D. 668, 58 A.L.R. 


—(1) For failure to state cause of 
action-on liquidated claim. Robinson 
v. State, 244 P. 44, 116 Okl. 131. . (2) 
For failure to show further attempts 
to collect from insurer. Savannah 
Lumber Co. v. Burch. 142 S.E. 83, 165 


Ga. 706 [aff 137 S.E. 786, 36 Ga.App. 


621]. ' (3) For failure to disclose em- 
ployer’s agreement with employee. 
Savannah Lumber Co. v.. Burch, su- 
pra. (4) For failure to disclose em- 
ployment or injury. Savannah Lum- 
ber Co. v. Burch, supra. (5) For fail- 
ure to show right to sue for em- 
ployee’s death. Savannah Lumber Co. 
v. Burch, supra. 


{b] General demurrer. insufficient. 
—A demurrer to a petition against 
the employer on a compensation 
award not paid by insurer for fail- 
ure to set forth cause of action is 
too general for consideration. Sa- 
vannah Lumber Co. v. Burch, 142 S. 
E. 83, 165 Ga. 706 [aff 137 S.E. 786, 
36 Ga.App. 621]. 


32. See Ryan v. Chicago Foundry 
Co., 200 Ill.App. 45. 

33. See Trial §§ 434-438. 

34. State v. James R. Clow & Sons 
Co., 173 N.E. 14, 36 Ohio App. 156. 

35. State v. James R. Clow & Sons 
Co., supra. 


[a] Time of application.—Wheth- 
er an employee going blind when 
struck in an eye made understandable 


compensation within two years was 
for the jury. State v. James R. Clow 
pons Co., 173 N.E. 14, 36 Ohio App. 


36. State v. James R. Clow & Sons 
Co., supra. 


37. Taylor v. Robert Ramsay Co., 
114 A. 830, 139 Md. 113. 


[a] BEmployment in maritime oc- 
cupation.— Whether a particular case 
falls within the admiralty jurisdic- 
tion is a mixed question of law and 
fact so that the question of whether 


|}a tally clerk employed by steamship 


agents and engaged in longshore 
work at the time of his death was 
engaged in a maritime occupation at 
the time of his death is for the jury. 
Taylor v. Robert Ramsay Co., 114 A. 
830, 189 Md. 113. 


38. See case infra this note. 


[a] Evidence held sufficient so 
that it cannot be held as a matter of 
law that a miner’s death from injury 
where he had been forbidden to work 
was caused by injury outside employ- 
ment. State v. Hought, 219 N.W. 
213, 56 N.D. 663, 58 A.L.R. 186. 


39. See case infra this note. 


[a] Evidence held sufficient so 
that it cannot be held as a matter of 
law that death where a miner had 
been forbidden to work was caused 
by his willful intention to vinjure 
himself or another. State v. Houghi, 


40. Hauter v. Coeur D’Alene Anti- 
meey, Mining Co., 228 P. 259, 39 Idaho 


41. Richey v. Ziegler, 264 P. 293, 
89 Cal.App. 35. 


42. Richey v. Ziegler, supra. 

43. Richey vy. Ziegler, supra. 

44. Richey v. Ziegler, supra. 

45. Richey v. Ziegler, supra. 

46. Security Union Casualty Co. v. 
Peer Oil Corporation, (Tex.Ciy.App.) 


1 S.W.(2d) 1109. 


_ Right to attorney’s fees in proceed- 
ing by claimant to secure workmen’s 
compensation see supra § 1343. 


47. Security Union Casualty Co. v. 
Peer Oil Corporation, (Tex.Civ.App.) 
1 S.W.(2d) 1112. 


fa] Final determination of appel- 
late court necessary.——Award reim- 
bursing employer for funeral expens- 
es did not become present demand un- 
til final determination by appellate 
courts that compensation was paya- 
ble. Security Union Casualty Co. v. 
Peer Oil Corporation, (Tex.Civ.App.) 
1 S.W.(2d) 1112. 


48. See statutory provisions. 
49. See statutory provisions. 


[a] Where appeal has been taken 
from the board.—(1) Judgment can- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rendered or execution issued thereon except upon 
application to the court and for good cause shown.°° 
A proceeding for judgment under these provisions 
resembles a motion under the statute upon a forth- 
coming or delivery bond.*! It is not a separate suit, 
but merely a continuation of the proceeding institut- 
ed before the commission,®? and constitutes merely 
a method adopted for the enforcement of such 
awards, in lieu of machinery of enforcement which 
might have been provided for arid given to the com- 
mission itself, to exercise through executive officers 
appointed for that purpose,®* that is, by execution 
of fieri facias or any other appropriate process for 
enforcing a judgment.°* There is neither necessity 
nor reason for such a proceeding unless the employer 
or his insurer fail to pay the amounts awarded 
elaimants.°> Statutes authorizing such procedure 
have been held mandatory,°® and it has been said 
that the court has no discretion in the matter,®* 
that in entering judgment on the award it exercises 
a ministerial function,®® and, if it refuses to render 
the judgment required, can be compelled to do so 
by mandamus.°® However there is authority which 
holds that the rendition of a judgment on an award 
is not a perfunctory duty or an empty formality, 
but is a judicial act.*¢° Thus, although upon the fil- 
ing of a certified copy of the award the court should 
cause the same to be spread of record®! and then en- 
ter a judgment thereon,®? the entry of judgment 
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must necessarily be predicated upon jurisdiction of 
the subject matter and the parties,°* which juris- 
diction is not presumed.®* The record must show 
upon its face that the case is one in which the court 
has authority to act.6° However, if the award is 
void for any reason not appearing on its face the 
question can ‘and must be raised when claimant 
undertakes to enforce the judgment.°® A mistake 
in venue by the commission will not prevent entry 
of judgment on the award.®’ Although the act may 
require only the presentation to the superior court 
of certified copies of an order or decision of the in- 
dustrial accident board, it is not improper that a 
petition be filed setting forth briefly the nature of 
the questions to be decided.** A judgment rendered 
on an award has the same effect as though rendered 
in a suit duly heard. and determined by the court.®® 
It is not subject to collateral attack’® unless the rec- 
ord affirmatively shows want of jurisdiction, and 
every fact not negatived by the record is presumed 
in support of the judgment.71. A party, however, 
is not prevented from protesting or correcting the 
judgment.*?, A judgment on an award of the com- 
pensation board is a judgment for compensation, 
not a judgment for damages.7 


Notice. In the absence of statutory provision di- 
recting otherwise, notice is: not required of the filing 
and docketing of the award in the particular court." 
In a number of jurisdictions the statutes expressly 


not be entered. Ybaibarriaga v. 
Farmer, 228 P. 227, 39 Idaho 361; Nier- 
man v. Industrial Commission, 161 N. 
HP Al's) 3294 Wl. . 623. .- (2). Court, to 
which appeal is taken has power to 
enter an independent judgment. 
Ybaibarriaga v. Farmer, 228 P. 227, 
39 Idaho 361. 


[b] Application to modify award. 
—An application by claimant to the 
commission to modify and increase 
the award does not nullify it so as to 
bar a judgment thereon. Rosandich 
v. Chicago, N. S. & M. R. Co., 201 N. 
W. 391, 185 Wis. 184. 


[c] Effect of conflicting decrees.— 
A decree of a judge of the court for 
payments of compensation in accord- 
ance with a compensation agreement 
between the employee and insurer, 
made while a prior order by another 
judge of that court recommitting the 
matter to the industrial board re- 
mained unrevoked or unvacated, is 
erroneous. McCracken’s Case, 146 N. 
E. 904, 251 Mass. 347. 


50. Camp v. U.S. Fidelity & Guar- 


anty Co., 157 S.E. 209, 42 Ga.App. 
653. 
51. Richmond Cedar Works v. 


Harper, 106 S.B. 516, 129 Va. 481. 


52. Camp v. U.S. Fidelity & Guar- 
anty Co., 157 S.E. 209, 42 Ga.App. 
653. 


53. Vickich v. Superior Court of 
Los Angeles County, 288 P. 127, 105 
Cal.App. 587. 


54. Richmond Cedar Works v. 
Harper, 106 S.E. 516, 129 Va. 481. 


55. Parrigen v. Long, 134 S.E. 562, 
145 Va. 637; Richmond Cedar Works 
v. Harper, 106 S.E. 516, 129 Va. 481. 


56. Parrigen v. Long, 134 S.E. 562, 
145 Va. 637; Richmond Cedar Works 
vy. Harper, 106 S.E. 516, 129 Va. 481. 


57. Parrigen v. Long, 134 S.E. 562, 
145 Va. 687; Richmond Cedar Works 
v. Harper, 106 S.BE. 516, 129 Va. 481. 


58. Parrigen’yv. Long, 134 S.E. 562, 


145 Va. 6387; Richmond Cedar Works 
v. Harper, 106 S.E. 516, 129 Va. 481. 


59. Parrigen v. Long, 134 S.E. 562, 
145 Va. 637; Richmond Cedar Works 
v. Harper, 106 S.E. 516, 129 Va. 481. 


60. Fico v. Industrial Commission, 
186 N.E. 605, 353 Ill. 74; In re Em- 
ployers’ Liability Assur. Corporation, 
102 N.E. 697, 215 Mass. 497, L.R.A. 
1916A 306. t 


61. Kuhr v. Willan, 169 N.E. 475, 
90 Ind.App. 567. 


62. State v. Scott Circuit Court, 
181 N.E. 523, 203 Ind. 572; Kuhr v. 
Willan, 169 N.E. 475, 90 Ind.App. 567. 


[a] Refusal to render judgment 
shown.—Sustaining demurrer to a pe- 
tition asking the circuit court to en- 
ter judgment on a compensation 
award is equivalent to refusal to en- 
ter judgment on award. State v. 
Scott Circuit Court, 181 N.E. 523, 203 
Ind. 572. 


63. Fico v, Industrial Commission, 
186 N.E. 605, 353 Ala. 74. 


[a] Determination.—Workmen’s 
Compensation Act, § 34, does not pre- 
vent recourse to the courts which 
may investigate whether the com- 
missioner exceeded his jurisdiction, 
and, if such be the case, may set 
aside the award. Griffith ‘v. Cole 
Bros., 165 N.W. 577, 183 Iowa 415, 
L.R.A.1918F 923. 


64. Fico v. Industrial Commission, 
supra. 


65. Fico v. Industrial Commission, 
supra; McMurray v. Peabody Coal 
Col, LVSCN-B..29; 287 TI eZks: 


[a] Court has power to refuse to 
enter judgment in conformity with a 
decision of the industrial commission, 
where jurisdiction does not appear on 
the face of the record. Fico v. Indus- 
Tre eal 186 N.E. 605, 353 


66. -Parrigen v. Long, 134 S,E. 562, 
145 Va. 637. 


[a] Thus judgment on the indus- 


trial commission’s award cannot pre- 
vent the contesting of liability by one 
not legally liable. Parrigen v. Lorig, 
134 S.E. 562, 145 Va. 6387. 


67. Parrigen v. Long, supra. 


[a] Thus the court cannot refuse 
to enter judgment on an award of the 
industrial commission on the ground 
that the case was not heard in the 
proper county. Parrigen v. Long, 134 
S.E. 562, 145 Va. 6387. i 


{b] _Presumption.—On a _ motion 
for judgment on an award of the in- 
dustrial commission, the trial court 
should assume that the commission 
properly decided questions of venue 
and service of process. Parrigen vy. 
Long, 134 S.E. 562, 145 Va. 637. 


68. In re American Mut. Liability 
Ins. Co., 102 N.E. 693, 215 Mass. 480, 
Ann.Cas.1914D 372. 


69. Camp v. U.S. Fidelity & Guar- 
au Co., 157 S.E. 209, 42 Ga.App. 


70. Smith v. Deep Vein Coal Co., 
155 N.E. 615, 87 Ind.App. 248. 


_ a] Thus defendant sued on a 
judgment entered on award, cannot 
defend on the ground that changed 
condition justified modification of the 
award. Smith v. Deep Vein Coal Co., 
155 N.E. 615, 87 faa Noe 248. 


71. Hawkins v. Bryan, 261 P. 167, 
128 Okl.. 27. if 


_{a] Mlustration.—On appeal in ac- 
tion on judgment entered on award it 
is assumed that the industrial com- 
mission’s award entered in the court 
clerk’s office was filed by the commis- 
sion’s order as the statute required. 
pene v. Bryan, 261 P. 167, 128 Okl. 


72. State Ins. Fund v. Hunt, 17 P. 
(2d) 354, 52 Idaho 639. 


73. Kuhr y. Willan, 169 N.E. 475, 
90 Ind.App. 567. ‘ 


74 MHeldrich v. American Incuba- 
tor Mfg. Co., 141 A. 770, 6 N.J.Misc. 
525, 104 N.J.Law 492. 
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provide that the judgment be entered without no- 
tice.7> 


Time for entering judgment. It is not required 
that judgment on the award be entered within the 
time limit provided for the right to review the action 
of the commission in making the award." 


Judgment roll. The certified copy of the findings 
and award and a copy of the judgment constitute 
the judgment roll.*7 . 


What constitutes judgment. The rendition of a 
judgment by the court in accordance with the award, 
or its refusal to enter such confirmance because no 
jurisdiction appears to sustain the award, is, in 
either event, a judgment.7§ : 


[§ 1375] b. Matters Open for Consideration on 
Application. No general jurisdiction is given the 
court to determine any question of fact or law neces- 
sary to support the award as rendered by the board 
or commission in the first instance,’® and at the time 
application is made to enter judgment on the rec- 
ord the rights of claimant have been established.®® 


The court has no power to change the award;& it: 


75. See statutory provisions. Ill. 476; 


76. Rosandich v. Chicago, N. S. & 
M. R. Co., 201 N.W. 391, 185 Wis. 184. 


77. Vickich v. Superior Court of 
Los Angeles County, 288 P. 127, 105 
Cal.App. 587. 

78. Fico v. Industrial Commission, 
186 N.E. 605, 353 Ill. 74. 


°79. State Ins. Fund v. Hunt, 17 P. 
(2d) 354, 52 Idaho 639. 


Schorr, 


Ti: | 554; 
84. 


[a] 
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Bernstein v. 
N.E. 120, 275 Ill. 290. 


83. St. Louis Pressed Steel Co. v. 
135 N.E. 766, 
Friedman Mfg. Co. v. Industrial Com- 
mission of Illinois, 120 N.E. 460, 284 
L Grasselli 
Simon, 166 N.E. 2, 201 Ind. 41. 


State v. Scott Circuit Court, 
181 N.E. 523, 208 Ind. 572. 


Thus, on petition for judgment 


[§§ 1374-1376 


cannot review, or reverse or modify the award,®? or 
construe the statute.8* In rendering judgment there- 
on the court can construe the award.** 


Parties. The court must determine whether ap- 
plicant to have judgment entered’ on the award is a 
proper party.8> Under some acts the person in 
whose favor judgment on the award is entered may 
be different from the one named in the award.®° 
The court does not, however, have authority or pow- 
er to enter judgment against one not named in the 
award.87 On motion for judgment on the award, 
the legal status of the adverse party cannot be ques- 
tioned.®® 


[§ 1376] c. Requisites and Sufficiency. The court 
in rendering judgment on an award of the board 
must accept the final award of the board as its find- 
ing.8® The judgment of the court must be entered 
in accordance with the award,9° which means that 
it should recite®* and follow®? the award, and should 
render such a decree as the law requires on the facts 
in the record as found by the board.®°? The court 
must admit testimony showing payments made on 
the award,°* and should enter judgment in accord- 


Brothman, 114 90. Vickich v. Superior Court of 


Los Angeles County, 288 P. 127, 105 
Cal.App. 587; State v. Scott Circuit 
Court, 181 N-E, 523). 203 (Ind: b72% 
Kuhr v. Willan, 169 N.E. 475, 90 Ind. 
App. 567; Fischer v. W. F. Priebe & 
Co., 160 N.W. 48, 178 Iowa 512; Brown 
v. George A. Fuller Co., 159 N.W. 376, 
193 Mich. 214. 

[a] Taxation of expenses allowed. 


—It being the court’s duty to ren- 
der decree in accdrdance with the 


303 Ill. 476; 


Chemical Co. v. 


-g0. Parrigen v. Long, 134 S.E. 562, 
145 Va. 637; Richmond Cedar Works 
vy. Harper, 106 S.E. 516, 129 Va. 481. 


81. State v. Scott Circuit Court, 
181 N.E. 523, 203 Ind. 572; Kuhr v. 
Willan, 169 N.E. 475, 90 Ind.App. 567. 


82. St. Louis Pressed Steel Co. v. 
Schorr, 135 N.E. 766, 303 Ill. 476; 
‘Friedman Mfg. Co. v. Industrial Com- 
mission of Illinois, 120 N.E. 460, 284 
Tlil. 554; McMurray v. Peabody Coal 
Co., 118 N.E. 29, 281 Ill. 218; Bern- 
stein v. Brothman, 114 N.H. 120, 275 
Tll. 290; Fitt v. Central Illinois Pub- 
lic Service Co., 113 N.E. 155, 273 Ill. 
617; Grasselli Chemical Co. v. Simon, 
166 N.E. 2, 201 Ind. 41; Fischer v. W. 
F. Priebe & Co., 160 N.W. 48, 178 Iowa 
512; Harlan Wallins Coal Corporation 
v. Hensley, 35 S.W.(2d) 333, 237 Ky. 
310. 


[a] Thus (1) where the industrial 
commission had jurisdiction of the 
subject matter of the compensation 
due claimant and of the persons of 
claimant and the employer, claimant 
is entitled to judgment, although the 
award is too large. St. Louis Pressed 
Steel Co. vy. Schorr, 135 N.E. 766,°3038 
Ill. 476. (2) Where no appeal was 
taken, an award of the compensation 
board, even if erroneous, is binding 
on the court on a motion for judg- 
ment. Harlan Wallins Coal Corpora- 
tion v. Hensley, 35 S.W.(2d) 333, 237 
Ky. 310. 


[b] Method of review provided ex- 
clusive.—The method of review of an 
award of the industrial commission, 
provided by Workmen’s Compensa- 
tion Act § 19, is exclusive, and on ap- 
plication to the circuit court for a 
judgment on the award the court has 
no jurisdiction to review the com- 
mission’s decision. St. Louis Pressed 
Steel Co. v. Schorr, 135 N.E. 766, 303 


on a compensation award, the circuit 
court can construe the award to fix 
the order of exhaustion of defend- 
ants. State v. Scott Circuit Court, 181 
N.E. 523, 203 Ind. 572. 


85. State Ins. Fund v. Hunt, 17 P. 
(2d) 354, 52 Idaho 639. 


[a] Party in interest essential.— 
On application for a judgment based 
on the industrial accident board’s 
award, the court has no jurisdiction 
to proceed unless satisfied that appli- 
cant is a party in interest. State Ins. 
pond he Hunt, 17 P.(2d) 354, 52 Ida- 

0, 639. 


86. State Ins. Fund v. Hunt, supra. 


fa] “Party in interest” construed. 
—‘“‘Party in interest,’’ within a stat- 
ute authorizing the filing of the in- 
dustrial accident board’s award as a 
basis for summary judgment, means 
any party in interest existent at the 
time of filing. State Ins. Fund v. 
Hunt, 17 P.(2d) 354, 52 Idaho 639. 


[b] Widow’s administrator.— 
Where the widow died before receiv- 
ing the entire award for the em- 
ployee’s death, the widow’s adminis- 
trator is sole “party in interest” with- 
in a ‘statute authorizing summary 
judgment for the unpaid balance of 
an award. State Ins. Fund y. Hunt, 
17 P.(2d) 354, 52 Idaho 639. 


87. Parrigen v. Long, 134 S.E. 562, 
145 Va. 637. 


88. Parrigen v. Long, supra. 


s9. Kuhr v. Willan, 169 N.E. 475, 
90 Ind.App. 567. 


[a] In legal effect an award of 
compensation by the board is the same 
as a finding or verdict. State v. Scott 
Carcute Court, 181 N.E. 528, 203 Ind. 


award under the Workmen’s Compen- 
sation Act, its taxing to the employer 
of hospital expenses allowed by the 
award cannot be complained of. 
Fischer v. W. F. Priebe & Co., 160 N. 
W. 48, 178 Iowa 512. 


[b] Demurrer raises no question.— 
Demurrer to petition asking circuit 
court to enter judgment on compensa- 
tion award raised no question, since 
judge’s sole duty was to render judg- 
ment in accordance with the award. 
State v. Scott Circuit Court, 181 N.E. 
523, 203 Ind. 572. : 


91. Brown v. George A. Fuller Co., 
159 N.W.. 376, 193 Mich. 214. 


‘92. Kuhr v. Willan, 169 N.E. 475, 
90 Ind.App. 567; Brown v. George A. 
eae Co., 159 N.W. 376, 193 Mich. 


93. In re Employers’ Liability As- 
sur. Corporation, 102 N.E. 697, 215 
Mass. 497, 502, L.R.A.1916A 306. 


“The obligation placed upon the 
Superior Court by the requirement 
to enter a decree in accordance with 
the decision is to exercise its judicial 
function by entering such decree as 
will enforce the legal rights of the 
parties as disclosed by the facts ap- 
pearing on the record.” In re Em- 
ployers’ Liability Assur. Corporation, 
supra. 


94. State Ins. Fund v. Hunt, 17 P. 
(2d) 354, 52 Idaho 639; Board of 
Education of High School Dist. No. 
502 of Bureau unty v. Industrial 
Commission, 140 N.E. 39, 308 Ill. 445; 
Rosandich v. Chicago, N. S. & M. R. 
Co., 201 N.W. 391, 185 Wis. 184. 


[a] Illustration.—In proceedings 
under the Workmen’s Compensation 
Act, for judgment on an award of the 
industrial commission, where the em- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ance with the award and the facts existing as to 
defaults in payment.®® It is not contemplated that 
a series of judgments be entered on an award, al- 
though a series of executions may be required to en- 
force payment of the judgment.°® It is unnecessary, 
where the statute confers such authority, for the 
court in its judgment expressly to retain jurisdiction 
to enforce the judgment and in accordance with the 
statute.®* 


[§ 1377] d. Opening and Vacating. A motion to 
vacate a judgment entered on an award is addressed 
to the sound legal discretion of the court.°8 The 
court may, after the term has passed, set aside a 
judgment entered in conformity with the form pro- 
vided by a repealed statute and enter the judgment 
in conformity with the provisions of the statute in 
force.®® 


[§ 1378] 11. Executions.t Ordinarily an award 
for compensation under the Workmen’s Compensa- 
tion Act, or an agreement for compensation there- 
under, is not enforceable by execution or other proc- 
ess until judgment is entered thereon in the proper 
court.2. However, after the award has been filed in 
the proper court and given the force and effect of 
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a judgment therein,® it is enforceable by execution, * 
and supplementary proceedings in aid of execution 
may be resorted to as in other cases.® Also, a judg- 
ment for compensation entered by the proper court 
on appeal from an award of the board or commis- 
sion may be enforced by execution. Under some 
compensation acts, however, where the decision of: 
an arbitrator in a workmen’s compensation proceed- 
ing is a final decision, equivalent to a judgment, it 
may be enforced by the issuance of an execution.’ 
The execution on a judgment entered upon an award 
of a compensation commission, although in the form 
of an execution upon a judgment of the court, is in 
reality an execution upon the award of the com- 
mission. A judgment in an action on an award 
for compensation which provides for future weekly 
payments of the weekly installments of the award 
not due at the time of the trial® may provide that, 
if such payments are not paid, then due execution 
therefor shall issue.1° Upon failure to comply with 
the original order for compensation, the court may 
order that the entire amount of compensation shall 
become due immediately, and that, on proof of such 
failure, execution may issue for the entire amount 


ployer claimed that, in accordance 
with the terms of the award, pay- 
ments made prior to the award should 
have been credited thereon, and that 
the tender had been made of the en- 
tire balance due on such award, the 
exclusion of testimony tending to 
show that the proper credit had not 
been given as directed by the commis- 
sion, and that tender of the balance 
due had been made, was erroneous. 
Board of Education of High School 
Dist. No. 502 of Bureau County v. In- 
dustrial Commission, 140 N.E. 39, 308 
Til. 445. 


95. 
(2d) 354, 52 Idaho 639; Kuhr v. Wil- 
Jan, 169 N.E. 475, 90 Ind.App. 567; 
Rosandich v. Chicago, N. S. & M. R. 
Co., 201 N.W. 391, 185 Wis. 184. 


[a] Statute construed. — Statute 
providing that the court shall enter 
judgment.in accordance with award, 
does not require that judgment cor- 
respond with recitals on face of 
award. Rosandich'v. Chicago, N. S. 
<7 M. R. Co., 201 N.W. 391, 185 Wis. 

4, : 


96. Gallup v. Western Board & Pa- 
per Co., 233 N.W. 184, 252 Mich. 68; 
Brown v. George A. Fuller Co., 159 
N.W. 376, 193 Mich. 214. 


97. Armour & Co. v. Industrial 
Board of Illinois, 113 N.E. 138, 273 111. 
590. 


[a] Harmless error.—In widow’s 
proceedings under the Workmen’s 
Compensation Act for the death of her 
husband, order of the circuit court, 
at conclusion of its judgment, that it 
retained jurisdiction to enforce judg- 
ment and in accordance with statute, 
was unnecessary and useless, in view 
of § 19° par «“g;)” but harmless. 
Armour & Co. v. Industrial Board of 
Illinois, 113 N.E. 138, 273 Ill. 590. 


98. Liberty Foundries Co. v. In- 
dustrial Commission, 124 N.. 559, 
289 Ill. 601; McMurray v. Peabody 
Coal Co., 118 N.E. 29, 281 Ill. 218. 


[a] Denial of motion held proper. 
—Liberty Foundries Co. v. Industrial 
Commission, 124 N.E. 559, 289 Ill. 601. 

[b] Abuse of discretion shown.— 
On application to set aside default 
judgment on award of the industrial 
board, the employer was held to have 


[%1 C. J.—90] 


State Ins. Fund v. Hunt, 17 P. 


shown a reasonable excuse for the de- 
fault, a meritorious defense, and due 
diligence; so that denial of motion 
was an abuse of discretion. McMur- 
ray v. Peabody Coal Co., 118 N.E. 29, 
281 Ill. 218. 


{c] Truth of affidavits.—On appli- 
cation to set aside judgment by de- 
fault on award of the industrial board, 
facts shown by motion and affidavit 
must be assumed to be true in the 
absence of counter-affidavits. Mc- 
Murray v. Peabody Coal Co., 118 N.E. 
29, 281 Ill. 218. 


99. Suburban Ice Co. v. Industrial 
Board, 113 N.E. 979, 274 Ill. 630. 


1. Generally see Executions 23 C. 
J. D281. 


2. Oren v. Swift & Co., 51 S.W.(2d) 
59, 330 Mo. 869. 


3. Right to enter judgment on 
award see supra § 1374. 


4. Narozniak v. Perdek, 162 A. 118, 
10 N.J.Mise. 1000. See Roach v. Tex- 
as Employers’ Ins. Ass’n, (Tex.Civ. 
App.) 195 S.W. 328 [rev on other 
grounds (Commn.App.) 222 S.W. 159, 
and remanded (Civ.App.) 233 S.W. 
1116] (stating in a suit to enforce 
award under the Workmen’s Compen- 
sation Act by the industrial accident 
board that “the remedy for enforce- 
ment of the award, if proved, is, it 
is suggested, not by mandamus or 
ae on injunction, but by execu- 
ion’). 


[a] Under recorded agreement.— 
Where the employers of an injured 
employee receiving compensation un- 
der a recorded agreement therefor, 
obtained a medical certificate that the 
employee had practically recovered 
and sent a copy of the same to him 
with a notice of their intention to 
terminate the compensation, the em- 
ployee by reason of the recorded 
agreement is in the position of a judg- 
ment creditor and is entitled to levy 
execution. Hayter v. Southern Rail- 
way, [1931] 2 K.B. 274, -W.C.&I. 34; 
Winfield v. London, Midland & Scot- 
tish Railway, [1931] 2 K.B. 284, W.C. 
&I. 145; Allen v. Digby Colliery Co., 
[1931] W.C.&I1. 209. 


Judgment, decree, or order as basis 
ot me generally see Executions §§ 


5. Heldrich v. American Incubator 
Mfg. Co., 141 A. 770, 6 N.J.Misc. 525, 
104 N.J.Law 492. 


6. Lenon v. Standard Oil Co., 5 P. 
(2a) 8538, 134 Kan..289. 


[a] Necessity of notice of claim.— 
Where injured employee has been al- 
lowed compensation and appeal taken 
to district court, employee, on em- 
ployer’s failure to satisfy the judg- 
ment, is not required to file second 
written claim for compensation such 
as he is required to file within a speci- 
fied time from the injury as a pre- 
requisite to the commencement of the 
proceeding to obtain compensation. 
Lenon y. Standard Oil Co., 5 P.(2a) 
853, 1384 Kan. 289. 


7. Palmer v. Fincke, 253 P. 583, 
122 Kan. 825. But see Lenon v. Stand-\ 
ard Oil Co., 5 P.(2d) 858, 184 Kan. 289 
(citing Palmer v. Fincke, 253 P. 853, 
122 Kan. 825, as authority that, under 
the compensation act as it existed 
prior to 1927, execution could be is- 
sued on decision of arbitrator). 


[a] Execution held proper.—Em- 
ployee was held entitled to issuance 
of execution to compel compliance 
with award filed in office of clerk of 
district court. Palmer v. Fincke, 253 
P. 583, 122) Kan. 825. 


8. WVickich v. Superior Court of 
Los Angeles County, 298 P. 127, 105 
Cal.App. 587. 


[a] Court officers act for commis- 
sion.—(1) “The clerk in issuing the 
execution and the sheriff in making 
his levy and sale under the writ are 
for the purposes of the proceeding in- 
strumentalities of the commission in 
the enforcement of its award.” 
Vickich v. Superior Court of Los An- 
geles County, 288 P. 127, 128, 129, 105 
Cal.App. 587. (2) “That those of- 
ficers are respectively the clerk of 
the county (ex officio clerk of the Su- 
perior Court) and sheriff of the coun- 
ty, are simply and only facts which 
under the statute qualify them to per- 
form these duties.” WVickich v. Su- 
perior Court of Los Angeles County, 
supra. 


9. See supra § 1373. 


10. General Accident Fire & Life 
Assur. Corp. v. Evans, (Tex.Civ.App.) 
201° S.W.-705. 3 
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of the award.11 Where a registered agreement is 
for the payment of compensation during total in- 
capacity, execution should not issue thereon where 
the employer makes a showing that total incapacity 
has ceased;*2 and the employers are entitled to be 
heard on such a contention.1* Also, where, after an 
agreement has been reached as to the payment of a 
lump sum, the employee dies, the agreement may 
nevertheless be registered and the personal repre- 
sentatives of the employee have execution.+* 


Notice. In the absence of statutory provision di- 
recting otherwise, notice is not required of the is- 
suance of execution on the judgment.1® 


Time for issuance.1° The execution must be is- 
sued within the statutory period therefor.17 With- 
in the meaning of a statute limiting the time after 
final judgment within which an execution may be 
levied, an award in compensation proceedings be- 
comes a final judgment only at the end of the com- 
pensation period;'® or when so modified as to fix 
a definite sum of money as due from the debtor and 
presently payable,’® as if the award be commuted | 
to a specific sum so payable.2° Under such prdévi-- 
sion claimant may have execution any time within 
the compensation period to recover such of the pay- 
ments as have matured and thereafter within the 
period allowed after final judgment for an execu- 
tion to issue.?1 


Effect of execution on right of action. The execu- 
tion of a judgment for a part of the compensation 
originally claimed is not an acquiescence in the judg- 
ment rejecting the balance of the sum sued for.?? 


Stay of execution.?* A stay of execution may be 
granted for good cause,?* as for example, to require 
claimant to eredit the judgment with amounts al- 
ready received.25 Under some compensation acts 


11. Heldrich v. American Incuba- [a] 
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the commission or any member thereof may stay the 
execution of any judgment entered upon an award 
of the commission upon good cause appearing there- 
for and upon such terms and conditions as may be 
imposed, a certified copy of such order to be filed 
with the clerk entering judgment.?® Under such a 
provision, when a stay has been ordered by the com- 
mission or by one of its members, no judge of the 
court in which the judgment was rendered has au- 
thority to interfere with the operation of the order 
so made,?7 and, in the absence of a stay order by 
the commission or one of its members, the court. is 
without jurisdiction to suspend or delay the execu- 
tion of a judgment entered in the records of such 
court following upon, and in accordance with, an 
award of the commission.2* The-court in threaten- 
ing to proceed to the hearing and determination of a 
motion to recall and quash an execution upon such 
a judgment exceeds its jurisdiction, in that it as- 
sumes authority to suspend the operation or execu- 
tion of the judgment or of the award;?°® the au- 
thority to make such order is vested in the com- 
mission or some one of its members,®° and in no other 
tribunal.*! In British Columbia execution may be 
restrained by an action in the supreme court.®? 


Who may apply for stay of execution. The com- 
mission cannot take cognizance of an application for 
an order staying execution on a judgment entered on 
its award brought by one who had not joined in any 
proceedings before it nor had questioned the validity 
of its award prior to final adjudication and affirm- 
ance by the upper courts.?3 


~~. 

Exemptions. A judgment rendered under the com- 
pensation act cannot be registered against an im- 
movable acquired by succession from an ascendant 
if the latter’s will declares it exempt from seizure 


72. 


tor Mfg. Co., 141 A. 770, 6 N.J.Misc. 
525, 104 N.J.Law 492. 


-12. Warren v. Roxburgh, 5 B.W.C. 
C. 263, 106 L.T.Rep.N.S. 555; Said v. 
Welsford, 3 B.W.C.C. 233. 


13. Said v. Welsford, supra. 
14. Price v. Westminster Brymbo 


Coal; ete., Co., £1915] 2 K.B. 128, 8 
BUW:C:C: (2572 
15. Heldrich v. American Incuba- 


tor Mfg. Co., 141 A. 770, 6 N.J.Misc. 
525, 104 N.J.Law 492. 


16. Time of issuance of writ gen- 
erally see Executions §§ 136-143. 


17. See statutory provisions; and 
case infra this note. 


[a] In Quebec, an execution, ob- 
tained less than a month after the 
final judgment given under the Work- 
men’s Compensation Act in favor of 
a workman permanently incapacitat- 
ed, is premature and illegal. Man- 
chuch v. Rubber Regenerating Co., 20 
Que.Pr. 8 


18. O’Keefe v. Elmer Automobile 
Co. of Winsted, 152 A. 280, 112 Conn. 
370. 


19. O’Keefe v. Elmer Automobile 
Co. of Winsted, supra. 

20. O’Keefe v. Elmer Automobile 
Co. of Winsted, supra. 


21. O’Keefe v. Elmer Automobile 
Co. of Winsted, supra. 


premature.—Action on bond given to 
release attachment in compensation 
proceedings was premature, where no 
execution had been issued for pay- 
ments due. O’Keefe v. Elmer Auto- 
mobile Co. of Winsted, 152 A. 280, 112 
Conn. 370. 


22. Cory v. Askew, 125 So. 455, 169 
La. 479 [rev 120 So. 779, 11 La.App. 
110 and 123° So. 435, 11 La.App. 645, 
and foll Glover v. Washington-Youree 


Hotel Co., 125 So. 455, 12 La.App. 
110}. 
23. Stay, quashing, vacation, and 


relief against executions generally see 
Executions §§ 382-503. 


24. Hayter v. Southern Railway, 
[1931] 2 K.B. 274, W.C.&I. 34. 


[a] MNlustration.—Where the em- 
ployers of an injured employee re- 
ceiving compensation under a record- 
ed agreement therefor obtained a 
medical certificate that the employee 
had practically recovered and sent a 
copy of the same to him with a notice 
of their intention to terminate the 
compensation, whereupon the: em- 
ployee levied execution on the record- 
ed agreement, the order for execution 
will be suspended for a month in or- 
der to allow the employers to apply 
for a review. Hayter vy. Southern 
apn [1931] 2 K.B. 274, W.C.&I. 
34. 


25. Gadberry v. Hutchinson Egg 
Case Filler Co., 177 P. 834, 104 Kan. 


[a] Medical expenses.—Where the 
employer has been rendered liable for 
the expense of hospital charges and 
medical attendance, the court, in view 
of the Workmen’s Compensation Act, 
permitting its allowance against the 
employee, was justified in staying ex- 
ecution until it was paid and the em- 
ployer was released from liability. 
Gadberry v. Hutchinson Egg Case 
Filler Co., 177 P. 834, 104 Kan. 72. 


26. See statutory provisions. 


27. Vickich v. Superior Court of 
Los Angeles County, 288 P. 127, 105 
Cal.App. 587. 


28. Vickich v. Superior 
Los Angeles County, supra. 


29. Vickich v. Superior 
Los Angeles County, supra. 


30. Vickich v. Superior 
Los Angeles County, supra. 


31. Vickich v. Superior Court of 
Los Angeles County, supra. 


_ [a]. Legislative intent.—“In vest- 
ing such authority in one tribunal, it 
seems clear that the Legislature in- 
tended to withhold that authority 
from any other tribunal.” Vickich v. 
Superior Court of Los Angeles Coun- 
ty, 288 P. 127, 128, 105 Cal.App. 587. 


32. British Columbia Copper Co. v. 
McKittrick, (B.C.) 7 B.W.C.C. 1037. 


33. Gamble v. Superior Court in 
and for Alameda County, 179 P. 717, 


Court of 
Court of 


Court of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bere: 


§§ 1378-1379] 


for any debt whatever.24 The compensation given 
by the workmen’s compensation act is inalienable and 


exempt from seizure.®® 
[§ 1379] 12. Interest. 


interest in compensation cases.*7 


In jurisdictions in which 
the workmen’s compensation acts have no provision 
with respect to interest, at the time the right to 
compensation accrues, the general interest statute 
applies,*®> notwithstanding the subsequent amend- 
ment of the compensation act so as to provide for 
Under compensa- 
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est, the power to award interest is statutory®® and 
can only be exercised in the instances specified.*® 


Thus, under a compensation act authorizing the al- 


authorized.4! 


tion acts which provide for the payment of inter- 


39 Cal.App. 661. 


34. Routhier v. Bigras, 33 Que.K. 
B. 448 [rev 59 Que.Super. 563]. 


[a] Exempt goods not liable for 
award.—The privilege created by the 
compensation act in favor of the 
employee for his indemnity against 
the movable and immovable goods of 
the employer does not extend to goods 
which are exempt from _ Seizure. 
Routhier v. Bigras, 33 Que.K.B. 443 
[rev 59 Que.Super. 563]. 


[b] Award not alimentary debt.— 
The indemnity granted by the Work- 
men’s Compensation Act does not 
ereate an alimentary debt. MRouthier 
v. Bigras, 33 Que.K.B. 443 [rev 59 Que. 
Super. 563]. 


35. Kouri v. Ferguson, 33 Que.K. 
B. 208. 


[a] Exempt from alimentary debt. 
—The compensation is not subject to 
be seized even for alimentary debts 
under Code Civ. Proc. art 599 § 4. 
Kouri v. Ferguson, 33 Que.K.B. 208. 


36. U.S.—Sunny Point Packing Co. 
v. Faigh, 63 F.(2d) 921. 


Iowa.—Pappas v. North Iowa Brick 
& Tile Co., 206 N.W. 146, 201 Iowa 
607; Nester vy. H. Korn Baking Co., 
190 N.W. 949, 194 Iowa 1270. 


La.—Black y. Louisiana Central 
Lumber Co., 109 So. 538, 161 La. 889 
fam 2 La.App. 798]; Garcia v. Salmen 
Brick & Lumber Co., 92 So. 335, 151 
La. 784; Huval v, Sexton Corporation, 
139 So. 739, 19 La.App. 198; Harris 
v. Long, Bell Lumber Co., 135 So. 246, 
17 La.App. 52; Burrows v. Arizola 
Petroleum Co., 7 La.App. 704. 


Minn.—Brown v. City of Pipestone, 
245 N.W. 145, 186 Minn. 540. 


Tex.—Consolidated Underwriters v. 
Saxon, (Commn.App.) 265 S.W. 143; 
Texas Employers’ Ins: Ass’n v. Sut- 
tles, (Civ.App.) 57 S.W.(2d) 624; 
Standard Accident Ins. Co. v. Stana- 
land, (Civ.App.) 285 S.W. 878; Em- 
ployers’ Indemnity Corporation v. Fel- 
ter, (Civ.App.) 264 S.W. 137 [rev on 
other grounds (Commn.App.) 277 5S. 
W. 376]; Home Life & Accident Co. 
v. Orchard, (Civ.App.) 227 S.W. 705. 


[a] Mllustrations. — (1) Injured 
employee, recovering compensation, 
is entitled to legal interest on all un- 
paid and past-due installments of 
compensation allowed under the 
award. Nester v. H. Korn Baking Co., 
190 N.W. 949, 194 Iowa 1270; Huval 
v. Sexton Corporation, 139 So. 739, 19 
La.App. 198; Burrows v. Arizola 
Petroleum Co., 7 La.App. 704. (2) In- 
terest is properly allowed prior to 
date of judgment on past-due and un- 
paid workmen’s compensation install- 
ments. Consolidated Underwriters v. 
Saxon, (Tex.Commn.App.) 265 S.W. 
143; Texas Employers’ Ins. Ass’n v. 
Suttles, (Tex.Civ.App.) 57 S.W.(2d) 
624; Employers’ Indemnity Corpora- 
tion v. Felter, (Tex.Civ.App.) 264 S.W. 
137 [rev _on other grounds (Commn. 
App.) 277 S.W. 376]; Home Life & 
Accident Co. v. Orchard, (Tex.Civ. 
App.) 227 S.W. 705. (3) Interest on 


additional compensation awarded in- 
jured workman will be computed from 
date voluntary payments ceased, not- 
withstanding such payments were 
larger than required. Black v. Louisi- 
ana Central Lumber Co., 109 So. 538, 
161 La. 889 [am 2 La.App. 798]. (4) 
Where compensation, under the Em- 
ployers’ Liability Act had been de- 
manded and the employer, although 
willing to pay, had never offered to 
pay, interest was properly allowed. 
Garcia v. Salmen Brick & Lumber Co., 
92 So. 335, 151 La. .784. 


[b] Installments a legal indebted- 
ness.—Installments of | workmen’s 
compensation constitute a legal in- 
debtedness on which interest at legal 
rate accrues from date installment 
was payable. Brown v. City of Pipe- 
stone, 245 N.W. 145, 186 Minn. 540. 


[ec] Installment must be past-due. 
—Installments payable in the future 
do not bear interest. State v. District 


Court of Carver County, 177 N.W. 
644, 145 Minn. 444. 
[d] Delay through claimant’s 


fault a defense.—Employer should not 
be charged with interest on deferred 
payments, where delay in bringing 
claim before commissioner was due 
to claimant’s neglect. Bushing v. 
Iowa Ry. & Light Co., 226 N.W. 719, 
208 Iowa 1010. 


{e] Tender of payment a defense. 
—Employer tendering each week 
amount of compensation claimed, and 
keeping such tender good, is not re- 
quired to pay interest on amount ten- 
dered, where only dispute was as to 
number of weeks employee was to 
receive compensation. Pappas v. 
North Iowa Brick & Tile Co., 206 N.W. 
146, 201 Iowa 607. 


[f] Tender of award without in- 
terest insufficient.—(1) Tender by in- 
surer of award without interest is 
not legal tender. Texas Employers’ 
Ins. Ass’n v. Nunamaker, (Tex.Civ. 
App.) 278 S.W. 889. (2) Although let- 
ter from industrial accident board, or 
a member thereof, to insurance car- 
rier, stated that the award would be 
complied with up to a certain time 
by payment thereof, tender thereof 
was not a full legal tender, it not 
including interest on deferred pay- 
ments, to which the injured employee 
was entitled. U.S. Fidelity & Guar- 
anty Co. of Baltimore, Md., v. Parsons, 
(Tex.Civ.App.) 226 S.W. 418. 


[g] Interest must be pleaded.— 
Allowance of interest on compensa- 
tion from date of injury to date of 
judgment is error, where not author- 
ized by pleadings. Standard Accident 
Ins. Co. v. Stanaland, (Tex.Civ.App.) 
285 S.W. 878. 


[h] Rate of interest.—Injured em- 
ployee was held entitled to only five 
per cent interest per annum on com- 
pensation installments due instead of 
eight per cent per annum. Harris v. 
Long, Bell Lumber Co., 1385 So. 246, 
17 La.App. 52. 


37. Sunny Point Packing Co. 


Vv. 
| Faigh, 63 F.(2d) 921. 


lowance of interest where payments of compensa- 
tion have been unreasonably delayed,*® an order al- 
lowing interest where there was no unreasonable 
delay in payment, of workmen’s compensation is un- 
However, under other compensation 
acts,*? interest may be allowed on past-due install- 
ments of an award‘? and on payments deferred by 


28. Pacific Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 261° PY 987, 202 ‘Cal. 521. 


39. Pacific Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, supra; State Ins. Fund v. Hunt, 
17 P.(2d) 354, 52 Idaho 639. 


[a] Thus, where statute delimiting 
the instances wherein interest at the 
legal rate is permissible after the date 
of the award restricts it to judgments 
rendered upon appeal to the district or 
supreme court, a beneficiary’s admin- 
istrator obtaining summary judgment 
for unpaid balance of award for em- 
ployee’s death is not entitled to in- 
terest. State Ins. Fund vy. Hunt, 17 
P.(2d) 854, 52 Idaho 639. 


[b] In Kansas (1) under the com- 
pensation act in force prior to 1927 
an award of compensation drew in-- 
terest from the time of the injury. 
Johnson v. Ismert-Hincke Milling Co., 
229 P. 359; 116;Kan,. 731. 5.(2).-In) 1927 
an act was passed (L. [1927] c 232) 
which covered tthe whole field of 
Workmen’s Compensation and made 
careful provision for the amount due 
as compensation and which did not 
make any provision for interest there- 
by showing a legislative intention that 
deferred payments of workmen’s com- 
pensation should not draw interest. 
Richardson v. National Refining Co., 
21 P.(2d) 307, 187 Kan..473 [mod 18." 
P.(2d) 131, 136 Kan. 724]. 


40. See statutory provisions. 


41. Pacific Indemnity Co. v. In- 
dustrial Accident Commission, 268 P. 
633, 204 Cal. 427; Pacific Indemnity 
Co. v. Industrial Accident Commission 
of California, 261 P. 987, 202 Cal. 521; 
London Guarantee & Accident Co. v. 
Industrial Accident Commission, 268 
P. 670, 92 Cal.App. 298. 


[a] Allowance of interest held im- 
preper.—An award that all payments 
shall bear interest from the date of 
the award until paid or until the date 
at which payments become due is un- 
authorized. Pacific Indemnity Co. v. 
Industrial Accident Commission, 268 
P. 633, 204 Cal. 427; Pacific Indemnity 
Co. v. Industrial Accident Commis- 
sion of California, 261 P. 987, 202 Cal. 
521. Contra Simpson v. Industrial Ac- 
cident Commission, 262 P. 469, 87 Cal. 
App. 652 (holding that payments 
awarded under the Workmen’s* Com- 
pensation Act may properly bear in- 
terest at seven per cent from date 
oe ae or date payment becomes 

ue). 


[b] Finding of unreasouable delay 
necessary.—The commission cannot 
award interest in the absence of a 
finding that there was unreasonable 
delay in paying compensation. lLon- 
don Guarantee & Accident Co. v. In- 
dustrial Accident Commission, 268 P. 
670, 92 Cal.App. 298. 


42. See statutory provisions. 


43. McMurray v. Peabody Coal Co., 
118 N.E. 29, 281 Ill. 218; Hazard Blue 
Grass Coal Corporation v. Scott, 268 
S.W. 548, 206 Ky. 759. 
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the employer’s or insurer’s appeal.** Until an award 
of compensation is given the effect of a judgment by 
the filing of a certified copy thereof with the clerk 
of a designated court and the entry of judgment 
thereon, the award does not draw interest as a 
judgment,#® and a provision in the award for inter- 
est to be paid on the amounts awarded as upon a 
judgment is unauthorized.*® 


[§ 1380] 13. Penalty. In a number of jurisdic- 
tions the compensation acts provide for penalties 
in case of vexatious or unreasonable delay in the 
payment of the compensation awarded,*? the pro- 
ceedings therefor being maintained before the com- 
pensation commission‘® or a court.*® Ordinarily the 
penalty cannot be obtained unless an award has been 
made,°® and then only after the award has become 
final either by confirmation on review or the lapse 
of time for review without such being sought.®? An 
installment of compensation cannot become delin- 
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quent until it becomes due, which cannot be until 
there is some reasonable certainty as to the amount 
and number of payments to be made.°? Thus the 
compensation for an injury to an employee does not 
become due, in the sense that it carries the statutory 
penalties for nonpayment, until the obligation of the 
employer is definitely ascertained or settled in the 
exercise of proper diligence on his part, where there 
is a reasonable controversy as to his liability.°* 
Where, however, the controversy is over only a por- 
tion of the compensation, the employer or insurer, 
in order to be relieved of the penalty as to the por- 
tion obviously due, must pay or tender to the em- 
ployee that amount.5¢ What constitutes vexatious or 
unreasonable delay in paying the award is a ques- 
tion of fact,5®> to be determinedsunder the circum- 
stances of the particular case.°* »In considering the 
petition to impose the penalty the commission may 
refer to its own records in the case without their 


[a] Judgment on award of indus- 
trial board properly includes interest 
on the award and each past-due in- 
stallment from the time it became 
payable. McMurray vy. Peabody Coal 
Co., 118 N.E. 29, 281 Ill. 218. 


44. Shepelowisch v. James H. 
Benzing Co., 253 N.Y.S. 345, 233 App. 
Div. 324; Morris v. Bulletin Co., (Pa. 

. super.) 168 A. 777. 


[a] Date from which interest pay- 
able.-—Where award made by referee 
was affirmed by the industrial board 
as well as by the appellate division, 
interest was payable thereon from 
date of award by referee. Shepelo- 
wisch v. James H. Benzing Co., 253 N. 
Y.S. 345, 233 App.Div. 324. 


45. Pacific Indemnity Co. v. Indus- 
trial Accident Commission of Califor- 
nia, 261 P. 987, 202 Cal. 521. 


Entry of judgment on filing award 
in court see supra § 1374. 


46. Ocean Accident & Guarantee 
Corporation v. Industrial Accident 
Commission, 266 P. 556, 90 Cal.App. 


725, 


47. See statutory provisions. 


{a] Constitutionality.—On review 
of judgment confirming industrial 
commission’s decision imposing pen- 
alty for delay in paying award, stat- 
ute’s constitutionality could not be 
first questioned in the supreme court 
it never having been presented in the 
lower court. Board of Education of 
City of Chicago v. Industrial Commis- 
sion, 184 N.E. 202, 351 Ill. 128. 


{b] Penalty mandatory. — Under 
Longshoremen’s and Harbor Workers’ 
Compensation Act §§ 14 (e, f), 21 (a), 
USCA tit. 33 §§ 914 (e, £), 921 (a), 
deputy commission was held without 
discretion to waive statutory penalty 
imposed on insurance carrier for de- 
laying payment of award. Twine v. 
Locke, 3 F.Suppl. 1012. 


[c] Statute unaffected by issuance 
of policy.—The fact that policies of 
accident insurance were issued under 
the Workmen’s Compensation Act 
does not affect application of Vernon’s 
Sayles Civ. St. Annot. (1914) art 4746, 
providing twelve per cent damages 
for failure to pay promptly. Southern 
Surety Co. v. Nelson, (Tex.Civ.App.) 
223 S.W. 298 [rev on other grounds 
O29 °SWaeiLidie, Lit mex. 140i); 


[d] Statute held applicable to com- 
pensation payments. — Employers’ 
Liability Act (Rev. St. [1913] § 3666, 
as amended by L. [1917] c 85 § 116), 


allowing fifty per cent to be added for 
waiting time for all delinquent pay- 
ments after thirty days’ notice, in 
view of scope of act, relates to pay- 
ments contemplated.or-created by the 
act, notwithstanding Rev. St. (1913) 
§ 3662, as amended by L. (1917) ¢ 85 § 
112. United States Fidelity & Guar- 
anty Co. v. Wickline, 170 N.W. 193, 
103 Neb. 21, 6 A.L.R. 1267. 


[e] The legislative purpose in pro- 
viding for the imposition of such a 
penalty is to compel the employer or 
insurer to make payment to the em- 
ployee promptly. United States 
Fidelity & Guaranty Co. v. Wickline, 
supra; Texas Employers’ Ins. Ass’n 
a Nunamaker, (Tex.Civ.App.) 278 S. 

. 889. 


48. Board of Education of City of 
Chicago vy. Industrial Commission, 184 
Ni 2102) Soll TMs 128: 


49. Dixon y. U.S. Fidelity & Guar- 
anty Co., (Tex.Civ.App.) 293 S.W. 291. 


50. Hart v. Perkins, 179 N.B. 259, 
364 Noy. .61 Latt 179 NB. 261, 258 N.Yo 
66]. 

[a] Time from which delay 
figured.—For the purpose of reckon- 
ing time the award is made when it 
is filed in the office of the department 
and notice given the parties. Hart v. 
Perkins, 179 N.E. 259, 258 N.Y. 61 [aff 
179 N.E. 261, 258 N.Y. 66]. 


51. Board of Education of City of 
Chicago v. Industrial Commission, 184 
N.E. 202, 351 Ill. 128. But see Twine 
v. Locke, 3 F.Suppl. 1012 (holding 
that under Longshoremen’s and Har- 
bor Workers’ Compensation Act §§ 14 
(f£);.21 (a), USCA tit 33°§§ 914 C), 921 
(a), insuranee carrier taking no ap- 
peal, and not paying award within 
ten days after it became “due,” was 
liable for statutory penalty, notwith- 
standing payment was made before 
time for appeal expired). 


52. Updike Grain Co. v. Swanson, 
178 N.W. 618, 104 Neb. 661. 


53. McGuire v. Phelan-Shirley Co., 


197 N.W. 615, 111 Neb. 609; In re Mc- 
Crary, 192 —-N.W.,..237,. 109 Neb. 796; 
Hall v. Germantown State Bank, 181 
N.W. 609, 105 Neb. 709; Western 
Newspaper Union v. Dee, 187 N.W. 
919, 108 Neb. 308; Swift & Co. v. 


Prince, 183 N.W. 557, 106 Neb. 358; 
Hall v. Germantown State Bank, 181 
N.W. 609, 105 Neb. 709; Osborn v. 
Omaha Structural Steel Co., 179 N.W. 
1022, 105 Neb. 216; Wilkinson v. John- 
son City Shale Brick Corporation, 299 
S.W. 1056, 2 S.W.(2d) 89, 156 Tenn. 


373. - ‘ 


[a] Controversy over constitution- 
ality of penalty clause.—Where five of 
seven members of the supreme court 
hold the provision for a penalty for 
the nonpayment of an award uncon- 
stitutional, although the constitution 
authorizes the statute to be declared 
unconstitutional only when all agree 
but one, the lower court has refused to 
apply the penalty. State vy. Crawford, 
26 Ohio N.P.N.S. 519. 


54. estern Newspaper Union v. 
Dee, 187 N.W. 919, 108 Neb. 303; Hall 
v. Germantown State Bank, 181 N.W. 
609, 105 Neb. 709; Hart v. Perkins, 179 
N.E. 261, 258 N.Y."-66 [rev, 1%, Nan. 
2592 dos Noy. Olde 


[a] Thus (1) uncertainty as to the 
length of the period compensation 
must be paid does not, where the em- 
ployee is in a hospital totally disabled 
obviate the necessity of a legal ten- 
der and an offer to pay the weekly 
compensation as it falls due. West- 
ern Newspaper Union v. Dee, 187 N.W. 
919, 108 Neb. 308. (2) An injured em- 
ployee is entitled to twenty per cent 
penalty on undisputed amounts, not 
paid within ten days after compensa- 
tion awards appealed from were filed. 
Hart v. Perkins,.179 N.E. 261, 258 N.Y. 
66 [rev 177 N.E. 259, 258 N.Y, 61]. 


[b] Insufficient tender. — Where 
claimant, under award of the accident 
board, was forced to sue, claiming 
penalties provided for in Vernon Civ. 
St. Annot. Suppl. (1918) art 5246—45 
subd. 2, tender by insurer after suit 
was brought, without including statu- 
tory penalty for delay to time of ten- 
der or attorney’s fees, was insuffi- 
cient to prevent recovery of penalty 
and attorney’s fees. Texas Employ- 
ers’ Ins. Ass’n v. Vestal, (Tex.Civ. 
App.) 271 S.W. 225 rev: on other 


grounds (Commn.App.) 285 S.W. 
1041]. 
55. Board of Education of City of 


Chicago v. Industrial Commission, 
184 NE. 202, 351 Ill. 128. 


56. Board of Education of City of 
Chicago v. Industrial Commission, su- 
pra. ' 


[a] Occurrences subsequent to”ap- 
plication for compensation.—In con- 
sidering petition to impose penalty for 
delay in paying award, the industrial 
commission might properly refer to 
its record of occurrences subsequent 
to original compensation application. 
Board of Education of City of Chicago 
v. Industrial Commission, 184 N.E. 
202, 850 Lil ba 8: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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introduction in evidence,5’ but it is not error, al- 
though unnecessary, to introduce them in evidence.*§ 
Delay during the pendency of a judicial proceeding 
brought and prosecuted in good faith for the pur- 
pose of obtaining a vacation or modification of an 
award of compensation,®® or delay caused by uncer- 
tainty in the award which necessitated a conference 
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with the commission’s referee,®® will not authorize 


the imposition of the penalty. 


However, when the 
appeal taken is not based on such a reasonable con- 
troversy as would justify an appeal, the penalty 


Persons liable. ; 
exempt from the statutory penalty for delay in pay- 
ing a compensation award.®4 


(71 C.J.] 1429 


should be imposed,®! and, where all legal proceed- 
ings have been exhausted and a considerable time 
has been permitted to elapse thereafter during which 
the award is not paid, such, delay is ordinarily con- 
sidered unreasonable.®? 
of the penalty will not be enforced where there was 
justifiable cause for the delay.** 


Under some acts payment 


A municipal corporation is not 


XXIII. INCREASE, DIMINUTION, TERMINATION, OR REINSTATEMENT OF 


[§ 1381] A. Awards Generally*—1. Adjustment 
or Termination of Compensation—a. In General. 
Where, as commonly provided, an award, whether 
based on an adjudication or agreement, may be re- 
or ended, as the 


viewed and increased, diminished, 


57. Board of Education of City of 
Chicago v. Industrial Commission, su- 
pra. 

58. Board of Education of City of 
Chicago v. Industrial Commission, su- 
pra. 


59. Industrial Commission of Colo- 
rado v. Continental Inv. Co., 277 P. 
303, 85 Colo. 475; Board of Education 
of City of Chicago v. Industrial Com- 
mission, 184 N.E. 202, 351 Ill. 128; 
Claus v. De Vere, 235 N.W. 450, 120 
Neb. 812; Jackson vy. Ford Motor Co., 
214 N.W. 631, 115 Neb. 758; Hall v. 
Germantown State Bank, 181 N.W. 
609, 105 Neb. 709; Osborn v. Omaha 
Structural Steel Co., 179 N.W. 1022, 
105 Neb. 216; Updike Grain Co. v. 
Swanson, 178 N.W. 618, 104 Neb. 661; 
Indemnity Ins. Co. of North America 
v. Jago, (Civ.App.) 12 S.W.(2d) 817 
[rev on other grounds 36 S.W.(2d) 980, 
120 Tex. 204}; Georgia Casualty Co. 
v. McClure, (Tex.Civ.App.) 239 S.W. 
644 [aff (Commn.App.) 251 S.W. 800]. 


[a] Appeal held reasonable.— 
Where commissioner refused to ap- 
prove judgment of district court for 
lump sum award and the court made 
order therefor, appeal from such judg- 
ment is reasonable and prevents giv- 
ing claimant penalty for waiting time. 
Jackson v. Ford Motor Co., 214 N.W. 
631, 115 Neb. 758. 


[b] Application for certiorari.— 
“Unreasonable or vexatious delay” in 
paying compensation within the pen- 
alty statute ‘‘necessarily contemplates 
the passage of a greater period of time 
than that allowed for an application 
for certiorari to review the action of 
the commission.” Board of Education 
of City of Chicago v. Industrial Com- 
mission, 184 N.E. 202, 351 Ill. 128. 


[ec] Sufficiency of proceeding.—(1) 
The failure of insurer to make the 
‘husband of claimant a party to a suit 
to set aside the compensation award 
is not such an error as renders the 
suit to’set aside the award of no ef- 
fect so as to entitle claimant to the 
penalty stated. Indemnity Ins. Co. of 
North America v. Jago, (Tex.Civ.App.) 
12 S.W.(2d) 817 [rev on other grounds 
36 S.W.(2d) 980, 120 Tex. 204]. (2) 
Insurer’s suit to set aside compensa- 
tion award brought in court without 
jurisdiction is no bar to employee’s 
suit to recover award with penalty. 
Texas Employers’ Ins. Ass’n v. Nuna- 
maker, (Tex.Civ.App.) 278 S.W. 889. 
(3) Insurer bringing suit to set aside 
compensation award in court without 
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facts may warrant, or suspended, without ending the 
compensation, generally by the tribunal that orig- 
inally fixed the compensation,®® the exercise of the 
power of review must be in conformance with the 
terms of the statute.°* Where further compensation 


jurisdiction cannot avoid penalties by; N.E. 202, 351 Ill. 128. 


good faith. Texas Employers’ Ins. 


Ass'n vy. Nunamaker, supra. 


{d] Unsuccessful proceeding.— 
Vernon Civ. St. Annot. Suppl. (1918) 
art 5246—45, providing that, if insur- 
er .fails to pay the compensation 
awarded, the employer may secure 
judgment therefor, and in addition re- 
cover twelve per cent of the amount 
of compensation as penalty and a rea- 
sonable attorney’s fee, does not au- 
thorize the allowance of the penalty 
where insurer exercised its statutory 
right to bring suit to set the award of 
compensation aside, but was unsuc- 
cessful. Georgia Casualty Co. v. Mc- 
Clure, (Tex.Civ.App.) 239 S.W. 644 
[aff (Commn.App.) 251 S.W. 800]. 


[e] In Minnesota, where evidence 
as to injury was conflicting, Ssuccess- 
ful compensation claimant is not en- 
titled, on certiorari to review award 
of commission, to additional award, 
under statute which.authorizes the 
court, where a defense is merely 
frivolous or for delay, to award in ad- 
dition to the prescribed compensation 
an amount equal to not more than 
twenty-five per cent of such compen- 
sation. Bradtmiller v. Liquid Car- 
bonic Co., 217 N.W. 680, 173 Minn. 481. 


60. Industrial Commission of Colo- 
rado v. Continental Inv. Co., 277 P. 
303, 85 Colo. 475. 


61. Abel Const. Co. v. Goodman, 
181 N.W. 713, 105 Neb. 700. 


[a] Zllustration.—Where an em- 
ployer appealed from an award of the 
compensation commissioner, who had 
allowed its employee one hundred 
weeks’ compensation for the loss of 
the sight of an eye, notwithstanding 
compensation for twenty-five weeks 
had previously been paid, and the dis- 
trict court deducted the twenty-five 
weeks’ compensation and rendered 
judgment for the remaining seventy- 
five weeks and for statutory waiting 
time from the date of award, the eourt 
did not err. Abel Const. Co. v. Good- 
man, 181 N.W. 713, 105 Neb. 700. 


[b] Ignorance of law no defense.— 
Ignorance of the law on the part of 
an employer liable for compensation 
is not a shield from liability for its 
infraction so as to relieve him from 
the statutory waiting time penalty. 
Abel Const. Co. v. Goodman, 181 N.W. 
713, 105 Neb. 700. 


62. Board of Education of City of 
Chicago v. Industrial Commission, 184 


*By CHARLES REZNIKOFF (§§ 1381-1414), 


{a] Thus nearly three months hav- 
ing elapsed, without payment, after 
confirmation of award, and nearly six 
years having intervened between in- 
jury and petition to impose penalty 
for delay in payment, the industrial 
commission was justified in imposing 
a penalty. Board of Education of City 
of Chicago vy. Industrial Commission, 
184 N.E. 202, 351 Ill. 128. 


[b] Burden to excuse delay.— 
Where all legal proceedings have been 
exhausted and considerable time sub- 
sequently elapses without payment of 
compensation award, one liable to pay 
must excuse delay. Board of Educa- 
tion of City of Chicago v. Industrial 
Commission, 184 N.E. 202, 351 Ill. 128. 


63. Dixon v. U.S. Fidelity & Guar- 


anhy Co., (Tex.Civ.App.) 293 S.W. 
[a] Notice.—(1) The industrial 


accident board is not required to give 
notice of filing of award to both at- 
torney and insurance company (Dixon 
v. U. S. Fidelity & Guaranty Co., (Tex. 
Civ.App.) 293 S.W. 291); (2) notice to 
insurer’s attorney being sufficient no- 
tice of filing of award, although in- 
surer did not actually receive notice, 
so as to make ineffectual the defense 
of justifiable cause because insurer 
had not received notice of the award 
(Dixon v. U. S. Fidelity & Guaranty 
Co., supra). 


64. Board of Education of City of 
Chicago v. Industrial Commission, 184 
Nu. 202, 851. Tl. 128: 


65. See statutory provisions. 


66. Franklin v. Roger, 2 La.App. 
764; Ancello v. Elk Tanning Co., 88 
Pa.Super. 353. See Ezell v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
5 S.W.(2d) 594, 597 [rev on other 
grounds (Commn.App.) 14 S.W.(2é&) 
1018, and reh den (Commn.App.) 16 
S.W.(2d) 523] (‘neither party availed 
himself of this right [right of appeal 
from decision of board to the courts], 
whereupon, for the purpose of final- 
ity, the decision of the board took 
the status of a final judgment of a 
court from which no appeal has been 
taken, subject to review only by the 
board upon a showing of changed 
conditions, or fraud or mistake, which 
right of review was available to the 
parties— during, the» entiresnasn oa 
compensation perjod’’). 


[a] Purpose of compensation act. 
—It is the manifest purpose of the 


1430 [71 C.J.} 


for partial incapacity for work after the expiration 
of the period for which a claimant has been award- 
ed and paid compensation for presumed total in- 
capacity is expressly authorized,®* such additional 
compensation may be awarded if warranted by the 
facts.°® 


Power of board or commission. Where the power 
to review and increase, diminish, end, or suspend the 
compensation awarded is in the board or commis- 
sion, as commonly provided, the exercise of the pow- 
er must be within the terms of the statute;®® where 
so provided, the board or commission may, in a prop- 
er case, upon its own:motion or the application of 
a party in interest, review an award on the ground 
of change in claimant’s condition,’® to determine 
whether the employee is suffering from a recurrence 
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. 


< ‘ 


no petition for review is filed, the referee’s award 
of compensation shall be the final award of the 
commission does not bar the commission from review- 
ing the award of its own motion."® Where the act 
vests original jurisdiction as to certain matters ex- 
elusively in the board or commission,’* for example, 
the power to classify an injury’? or to set aside an 
award on the ground of fraud,’® it must be com- 
plied with. 


Continuing jurisdiction. Where, as commonly pro- 
vided, the compensation act confers on the board, 
commission, or a commissioner a continuing power 
over an award,’7 the exercise of the power, if the 
facts of the particular case are within the terms 
of the statute, is proper.7® Suth statutory power 
continues irrespective of the resérvation of jurisdic- 


Fhe 


f§ 1381. 


of his injuries,’ or to make a second award for per- 
A provision of the act that, if 


manent disability.*? 


compensation act that the compensa- 
tion should be adjusted from time to 
time, as the disability increases or di- 
minishes. Goss y. State Industrial 
Accident Commission, 12 P.(2d) 1006, 
140 Or. 146. 


{b] Conditional right of employee. 
—The right of an injured employee 
to receive the compensation awarded 
to him is conditioned upon the power 
of the commissioner to modify the 
award in a proper case. Morisi v. 
Ansonia Mfg. Co., 142 A. 393, 108 
Conn. 31. ; 


[ec] Agreement between employee 
and insurer.—Winn v. Adjustable Ta- 
ble Co., 159 N.W. 372, 163 N.W. 906, 
193 Mich. 127. 


{d] Award subject to review after 
designated period.—James A. Banis- 
ter Co. v. Kriger, (N.J.) 89 A. 923 [den 
reh 85 A. 1027, 84 N.J.Law 30]. 


[e] Award not subject to review 
after designated period after last pay- 
ment.—Melody v. Bornot, Inc., 16 Pa. 
Dist.&Co..755. 


[f] “Compensation,” as used in a 
provision authorizing the commission 
to review any award and to end, di- 
minish, or increase the compensation, 
previously awarded, as defined by the 
compensation act, is “the money al- 
lowance payable to an employee as 
provided for in this act.’’ Olentine v. 
Calloway, 295 P. 608, 147 Okl. 137. 


67. See statutory provisions. 


68. Crabtree’s Case, 121 A. 678, 123 
Me. 554. 


69. Rodriguez v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 257 P. 879, 84 Cal.App. 308; Wa- 
terman v. Chicago Bridge & Iron 
Works, 41 S.W.(2d) 575, 328 Mo. 688; 
Schaefer v. Buffalo Steel Car Co., 166 
N.E. 188, 250 N.Y. 507; Vestal v. Tex- 
as Employers’ Ins. Ass’n, (Tex. 
Commn.App.) 285 S.W. 1041 [rev (Civ. 
App.) 271 S.W. 225]. 


[a] Similar power of court with 
respect to judgment.—The right of 
the commission to open an award dur- 
ing the period of compensation, under 
a provision that the award may be re- 
opened on a change in the employee’s 
condition, is similar to that of a 
court to open a judgment during the 
term at which it was rendered. Old 
Dominion Land Co. v. Messick, 141 S. 
E. 132, 149 Va. 330. Power to open 
judgment generally during term see 
Judgments § 436. 


[b] Power to stspend compensa- 
tion.—‘“It is within the power of the 
board to decide that for a time com- 


pensation shall be suspended but not 
ended, with reservation of leave to 
the employee to apply for. further 
payments under the act, provided this 
course in their opinion is required by 
the facts.’ In re, Hunnewell, 107 N. 
E. 934, 220“Mass: 351, 354. 


70. K. D. Oil Co. v. Datel, 292 P. 
564, 567, 145 Okl. 264; Vietti v. Crowe 
Coal Co., 271 P. 160, 133 Okl. 81; Mark- 
ham y. State Industrial Commission, 
205 P. 163, 85 Okl. 81. 


Necessity and sufficiency of change 
in condition as ground for review see 
infra § 1399. 


YG Bye Ae aoe 
dustrial Commission, 
347 Ill. 86. 


[a] Original determination by ar- 
bitrator.—J. E. Crowder Seed. Co. v. 
Industrial Commission, 179 N.E. 518, 
347 Ill. 86. 


Necessity and sufficiency of recur- 
rence of injury as ground for review 
see infra § 1407. 


72. Industrial Commission of Colo- 
rado vy. State Insurance Compensation 
Fund, 203 P.' 215, 71. .Colo. 106. 


[a] Where commission has juris- 
diction of subject matter to make 
award for temporary disability, it 
has the power to make a _ second 
award for permanent disability. In- 
dustrial Commission of Colorado v. 
State Insurance Compensation Fund, 
203 (PU2Z15 + TW Colo.7 106. aNecessity, 
and sufficiency of injury or disability 
becoming permanent as ground for 
review see infra § 1404. 


73. Employers’ Mut. Ins. Co. v. In- 
dustrial Commission of Colorado, 265 
P. 99, 83 Colo. 315. 


Crowder Seed Co. v. In- 
L79VNG ols, 


74, See cases infra notes 75, 76. 
75. Maddox v. Industrial Insur- 
ance Commission, 204 P. 1057, 119 


Wash. 21 (where the original juris- 
diction to determine the classification 
of injuries received by workmen rests 
exclusively in the commission, it can- 
not be required to exercise its power 
to reclassify an injury by an action 
commenced in a court having appel- 
late jurisdiction merely of the deter- 
mination of the commission). 


{a] Dismissal “with prejudice” of 
action commenced in appellate court 
does not preclude prosecution of 
claim before commission or before 
appellate court upon appeal. Maddox 
v. Industrial Insurance Commission, 
204 P. 1057, 119 Wash. 21. 


76. Stewart v..Model Coal Co., 288 


tion in an award.’® 
power, in the absence of an express restriction, 1S 


The exercise of such statutory 


S.W. 696, 216 Ky. 742 (althomgh the 
circuit court might have considered 
the question if presented on the 
court’s consideration of an appeal 
from the award of the board, the 
court has no jurisdiction, under a 
provision that a proceeding to set 
aside an award of the board on the 
ground of fraud must be instituted 
before the board, to entertain a new 
suit to try the question). 


77. See statutory provisions. 


78. Cal.—Arbogast vy. Richardson, 
6 P.(2d) 98, 119 Cal.App. 316. 


_Conn.—O’Keefe v. Elmer Automo- 
bile Co. of Winsted, 152 A. 280, 112 
Conn. 370. 


Ind.—Gvozdic v. Inland Steel Co., 
154 N.E. 804, 86 Ind. App. 122 


N.D.—Dahl v. Workmen’s Compen- 
sation Bureau of North Dakota, 248 
N.W. 273. 


Ohio.—Snyder  v. 
Board of Awards, 
Ohio St. 342. 


Okl.—Atlantic Oil Producing Co. v-. 
Malone, 3 P.(2d) 874, 152 Okl. 68; 
Oklahoma Natural Gas Corporation v. 
Ford, 300 P. 753, 150 Okl. 83; Sun 
Coal Co. v. State Industrial Commis- 
sion, 203 P. 1042, 84 Okl. 164. 


W.Va.—Saunders v. State Compen- 
soot Com’r, 164 S.H. 39, 112 W.Va. 


[a] Continuing jurisdiction de- 
spite past action or lapse of time.— 
Lillefjeld v. North Dakota Workmen’s 
pom uene ues Bureau, 244 N.W. 36, 62 


[b] Jurisdiction for entire period 
of compensation.—Henderson v. Maz- 
ZOCla, MOT Ae Oli sl oe ee ON) Teen ae 
O'Keefe v. Elmer Automobile Co. of 
Winsted, 152 A. 280, 112 Conn. 370. 


[ec] Question of fact for future de. 
tetmination.—Whether the disability 
in question may cease, or pass into 
other schedules of compensation, is a 
queStion of fact for the future deter- 
mination of the commission under 
the statute. Stanolind Pipe Line Co. 
ves Hassell, 6 P.(2d) 696, 154 Okl. 


[d] Award of percentage of dis- 
ability by a campensation commis- 
sioner is an administrative act, over 
which he has continuing jurisdiction 
under the statute. Saunders v. State 
Compensation Com’r, 164 S.E. 39, 112 
W.Va. 212. 


79. Arbogast v. Richardson, 6 P. 
(2a) 98, 119 Cal.App. 316. 


State Liability 
114 N.B. 268, 94 


For later cases, developments and changes in'the law see Annotations, same title and section number, 
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not conditional upon payment by the employer of 
compensation in accordance with the original 
award.8® In conferring a continuing jurisdiction 
on the board, the statute does not purport to give 
it any authority to undo what has been finally de- 
termined;§! it merely authorizes a review of the 
award in accordance with facts later found to ex- 
ist;82 it does not authorize the board on the death 
of a dependent to abate a balance due under the 
award, if any, and revert it to the state insurance 
fund.’* Although the compensation act does not 
specifically confer on the commission a continuing 
power over its awards, such power may be implied 
from a provision that the commission shall not be 
bound, except as indicated, by formal rules of pro- 
cedure but shall proceed in such manner as in its 
judgment is best to ascertain the substantial rights 
of the parties and to carry out the spirit of the act.®* 
Where the full extent of claimant’s injuries cannot 
be ascertained, the commission not only has the 
right, but it is its legal duty, to retain jurisdiction of 
the case for further action.*® 


Objections and waiver. The right, if any, to ob- 
ject to the exercise of the power of the commission 
im reopening a case, taking further testimony, in- 
volving questions of law not previously considered, 
in a hearing de novo, and in making a second award, 
involves merely questions of remedy or procedure 
and may be waived.®® 


[§ 1382] b. Statutory Regulation. The power to 
revise an award is wholly the creation of statute®’ 


80. Gvozdic v. Inland Steel Co., 
154 N.E. 804, 86 Ind.App. 122. 
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reopening of the case but participated 
in the hearing which was, to all in- 


. 
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and must be looked for in the intention of the legis- 
lature as so expressed.8 A provision authorizing 
the review of an award for the purpose of amend- 
ment, if called for under the terms of the provision, 
should generally be construed liberally in order to 
carry out the purpose of the compensation act,®® 
in accordance with the general rule®® or a provision 
to this effect;®! but a provision authorizing the re- 
view of an award for the purpose of amendment will 
not be applied beyond its scope,°? particularly where 
the limited construction is in the interest of the em- 
ployee.°* In accordance with the general rule that 
if a change in the law affects only the remedy or pro- 
cedure all rights of action are governed thereby with- 
out regard to whether they accrued before such 
change®* or whether suit has been instituted, unless 
there is a savings clause as to existing litigation;,®® 
a provision authorizing the review of an award is 
retrospective in its operation.9* A provision limit- 
ing the power to review an award by limiting the 
period for modification, if expressly applicable to an 
existing right, not depriving the employee of it but 
merely regulating the time for its assertion,®7? or 
to a claim filed before adoption,®® is valid and en- 
forceable.®® 


[§ 1383] ce. Awards, Orders, or Findings Which 
May Be Altered or Set Aside—(1) In General. 
Where the review of a previous award, order, or 
finding, by the tribunal making it, is authorized by 
the act,’ any order relating to an award, within the 
designated limitations, if any, may be modified ;? 


application for review). 


81. Hanson v. North Dakota Work- 
men’s Compensation Bureau, (N.D.) 
248 N.W. 680. 


Conclusiveness of original award 
oe gees generally see infra § 
1396. 


82. Hanson v. North Dakota Work- 
men’s Compensation Bureau, (N.D.) 
248 N.W. 680. 


83. State v. Industrial Commission, 
111 N.E. 299, 92 Ohio St. 434, L.R.A. 
1916D 944, Ann.Cas.1917D 1162. 


84 Zagar v. Industrial Commis- 
sion, 14 P.(2d) 472, 475, 40 Ariz. 479. 


“Without a continuing power to al- 
ter, amend, or rescind its awards 
. . . the commission would cer- 
tainly be greatly hampered in its ef- 
forts to carry out the spirit of the 
law and to do justice between the 
parties.” Zagar v. Industrial Com- 
mission, supra. 


[a] After award failing to fix 
length of time, the commission re- 
tains a continuing jurisdiction over 
the subject matter and may, under 
proper showing, alter, change, rear- 
range, or entirely stop the compensa- 
tion. Fred Harvey Co. v. Industrial 
Commission, (Ariz.) 15 P.(2d) 949. 


85. Employers’ Mut. Ins. Co. v. In- 
dustrial Commission of Colorado, 176 
P. 314, 65 Colo. 283. 


86. Industrial Commission of Col- 
orado v. State Insurance Compensa- 
tion Fund, 203 P. 215, 71 Colo. 106. 


[a] Right held waived.—Where 
the employer and the representative 
of the state compensation fund ap- 
peared at the hearing before the com- 
mission upon a claim for permanent 
disability by an employee previously 
awarded compensation for partial dis- 
ability and made no objection to the 


: 


tents and purposes, de novo, the right, 
if any, to question the power of the 
commission to reopen the case and, 
upon further testimony, enter the 
award complained of, was waived. 
Industrial Commission of Colorado v. 
State Insurance Compensation Fund, 
203 P. 215, 71 Colo. 106. 


87. Morisi v. Ansonia Mfg. Co., 142 
A893, 108 Conn, “31: 


88. Morisi v. Ansonia Mfg. Co., su- 
pra. 


Intention of legislature as funda- 
mental rule of construction see Stat- 
utes §§ 568-576. 


89. Klum v. Lutes-Sinclair Co., 210 
N.W. 251, 236 Mich. 100; Harmon v. 
J. H. Wiese Co., 286 N.W...186, 121 
Neb. 137; Noel v. Kozak, 298 P. 298, 
148 Okl. 210; AMtna Life Ins. Co. v. 
Industrial Commission, 252 P. 567, 67 
Utah 102. 


90. See supra § 65. 


91. Bartlett Hayward Co. v. Indus- 
trial Accident Commission, 265 P. 
195, 203 Cal. 522 (under a provision 
for the liberal construction of the 
compensation act in the statute and 
the constitution of the state, a provi- 
sion, reénacting with certain few but 
important changes, the provision of 
an earlier act, reiative to the contin- 
uing jurisdiction of the commission, 


enlarged its powers to rescind or 
amend its orders, decisions, and 
awards). 

92. See case infra note 93. 


93. Denasoff v. Foundation Co., 
155 N.E. 521, 86 Ind.App. 272 (com- 
pensation awarded, upon an agree- 
ment, only for total disability is not 
a previous award for permanent par- 
tial disability, which is the basis for 
an independent application, not gov- 
erned by a limitation applicable to an 


94. See Statutes § 700. 
95. See Statutes § 701. 


96. Superior Coal Co. v. Industrial 
Commission, 151 N.E. 890, 321 Ill. 240. 


97. Ireland v. Shipley, (Md.) 166 
A. 593 (although the privilege of hav- 
ing a claim reheard is a right which 
the legislature cannot deprive the 
employee of, it may regulate the time 
for assertion; accordingly, a statute, 
limiting the time within which exist- 
ing rights may be asserted to the 
same period after adoption as appli- 
cable to rights arising afterward, is 
valid). 


Time for application and limita- 
tions generally see infra §§ 1416, 1417. 


$8. State v. Industrial Commission 
Sta teat 181 N.E. 476, 125 Ohio St. 


99. Constitutionality and validity 
of statutes generally see supra §§ 17— 


1. See statutory provisions; 
supra §§ 1381, 1382. 


2. Rothschild & Co. vy. Marshall, 
56 F.(2d) 415. See cases infra this 
note and section and §§ 1384-1392. 


fa] “Award,” as used in a provi- 
sion that the commission may at any 
time review “any award,” means a de- 
cision, determination, or judgment of 
the commission upon a controversy. 
Olentine v. Calloway, 295 P. 608, 147 
Okl. 187. 


{b] Award on memorandum or 
agreement as to facts, as substitute 
for claim and hearing, is subject to 
review under a provision as to con- 
tinuing jurisdiction. Skelly Oil Co. v. 
Standley, 297 P. 235, 148 Okl. 77. 


[c] Irrespective of provision in 
original award for increase, an em- 
ployee would be entitled to additional 


and 


1482 [71 C.J.] 


the statutory power to rescind or alter awards, or- 
ders, or findings has been held to extend to, among 
other awards, orders, or findings,* an award, because 
of erroneous payments made under an additional, but 
dependent, award, arising out of the same facts 
and affecting the same parties;* an order denying 
increased compensation because of misconduct of the 
employer,® a finding that applicant has suffered no 
loss of time for which compensation is payable nor 
any specific loss of use of a member.® 


[§ 1384] (2) Finality. Where a tribunal, making 
a certain award, order, or finding under the compen- 
sation act, has a continuing jurisdiction over it and 
is authorized to alter or set it aside,’ it has the pow- 
er to do so within the statutory limitations of its 
authority, although the employee or other party to 
the proceeding has, by lapse of time or otherwise, 
lost the right to appeal from the original award, 
order, or finding, or the absolute right to a rehearing, 
and, except for the exercise of such right of review 
by the original tribunal, the original award, order, 
or finding has become final.§ Such power to review 


and to amend or set aside any award may besexer * 


cised by a board or commission, although the award 
has been affirmed by the courts.2 However, where, 
as commonly provided, such power to review may 
be exercised only on certain grounds,!® in the ab- 
sence of such grounds, there is no power to review 
and the original award, order, or finding, where the 


compensation if warranted by the cir-; 325 Ill. 193. 


cumstances-of the case under a stat- 7 
utory provssion authorizing such re- ) 
view whenever there has been a 
change in the condition of the em- 8. 
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See statutory provisions; 
supra §§ 1381, 1382. 


Bartlett Hayward Co. v. Indus- 
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right of appeal or absolute right, if any, to a re- 
hearing has expired, is final.11 


[§ 1385] (3) Period of Compensation. Under 
certain provisions for the readjustment of awards, 
including a provision that no readjustment may be 
made if the award is for less than a certain period, 
the tribunal, otherwise authorized to make such re- 
adjustment, has no power to modify an award for 
compensation for less than such period.’* The tri- 
bunal has the power toxmodify an award for more 
than such period,!* although part of the period had 
elapsed when the award was made.** 


[§ 1386] (4) Permanent Loss or Disability. 
Where, under a provision relative to review, a tri- 
bunal is authorized to modify an award on the ground 
of change of condition,!® it may increase or diminish 
an award for permanent partial loss or disability 
on account of change of condition;?* that is, the 
change, to authorize the modification, must have oc- 
curred since the date of the last award adjudicating 
the question.17 


»[{§ 1387] (5) Order Denying Compensation. A 
provision authorizing the review of any award, or 
order ending, diminishing, or increasing compensa- 
tion previously awarded, implies a previous award, 
and does not authorize the review of an order de- 
nying any compensation.1® An order denying fur- 
ther compensation may be reviewed and compensa- 


{[c] Under statute rohibiting” 
modification of judgments in compen- 
sation suits until gne year after such 
judgments become operative, a judg- 
ment granting a fixed sum each week 


and 


ployee. General Accident, Fire & Life 
Assur. Corporation v. Beatty, 162 S.E. 
668, 174 Ga. 314 [answers conformed 
to 163 S.E. 302, 45 Ga.App. 104]. 


[d] “The court is powerless to cut 
off this power and duty” of a compen- 
sation commissioner. Rothschild & 
Co. v. Marshall, 56 F.(2d) 415, 418. 


[e] Estoppel.—Where the commis- 
sion instead of making findings and 
an award, as authorized, unlawfully 
compromised the claim with the in- 
jured employee and paid him a cer- 
tain sum in settlement, and where the 
employee is seeking a rehearing and 
would ordinarily be required to repay 
the sum paid in settlement as a con- 
dition precedent to the rehearing, 
which eondition it is unlikely that he 
is able to perform, the commission 
is estopped from contending that the 
payment was not as a matter of fact, 
although not such in form, an award, 
that the claim was compensable in 
its nature, and that the amount paid 
was prima facie that which was then 
legally due under the act, namely, an 
award which, under the act, the com- 
mission is authorized to review_ for 
the purpose of a further award, if 
warranted. Doby v. Miami Trust Co., 
5 P.(2d) 187, 39 Ariz. 228. 


3. See infra §§ 1384-1392. 


4. State v. Industrial Commission, 
168 N.E. 541, 121 Ohio St. 312. 


5. Western Pipe & Steel Co. v. In- 
dustrial Accident Commission of Cal- 
aeoities 14 P.(2d) 5380, 126 Cal.App. 

Increased compensation for injuries 


involving misconduct of employer see 
supra §§ 598-601. 


6. Donk Bros. Coal & Coke Co. v. 
Industrial Commission, 156 N.BE. 344, 


trial Accident Commission, 265 P. 195, 
203 Cal. 522; Kennedy v. Industrial 
Accident Commission of California, 
195 P. 267, 50 Cal.App. 184; Loffland 
Bros. Co. v. Velvin, 3 P.(2d) 855, 152 
Okl. 83; Hughes Motor Co. v. Thom- 
as, 299 P. 176, 149 Okl. 16; Kincan- 
non y. State Compensation Com’r, 149 
S.E. 665, 107 W.Va. 533. 


Rehearing generally see supra §§ 
1108-1120. 


Review of proceedings generally 
see supra §§ 1121-1342. 


9. Coursey v. Industrial Commis- 
sion, 267 P. 202, 203, 83 Colo. 490. 


“The judgment of the district court 
that an award is in full force and 
effect gives it no additional virtue. 
It is still an award of the commission, 
subject to all to which it was previ- 
ously subject.” Coursey v. Industrial 
Commission, supra. 


_ 10. See statutory provisions; 
infra §§ 1397-1414. 


11. Reagan vy. Baxter Foundry & 
Machine Works, (Idaho) 27 P.(2d) 62. 


12. Rogers v. Thermatomic Carbon 
Co., 102 So. 304, 157 La. 193; Hanley 
v. Union Stockyards Co., 158 N.W. 939, 
100 Neb. 232. 


[a] “The purpose that the legisla- 
ture had in fixing a period in which 
the right of either party to have the 
judgment modified could not be exer- 
cised, was to give reasonable repose 
and stability to judgments in compen- 
sation suits.” Rogers v. Thermatom- 
az Son Co., 102 So. 304, 305, 157 La. 

93. 


[b] Award for less than designat- 
ed period final.—Hanley v. Union 
Srocky andy Co., 158 N.W. 939, 100 Neb. 


and 


“so long as said disability continues,” 
not to exceed four hundred weeks, 
must be deemed to have had the pro- 
hibition in view and by the expres- 
sion “so long as said disability con- 
tinues’”’ to have intended no modifica- 
tion within the year but a reference to 
the maximum period for which com- 
pensation should continue. Rogers 
v. Thermatomic Carbon Co., 102 So. 
304, 157 La. 193. 


13. Hanley .v. Union Stockyards 
Co., 158 N.W. 939, 100 Neb. 232. 


14. State _v. Nye, 161 N.W. 224, 136 
Minn. 50; Harmon vy. J. H. Wiese 
Co., 236 N.W. 186, 121 Neb. 137. 


[a] Period of prior voluntary pay-. 
ment and payments in accordance 
with judgment.—State v. Nye, 161 N.. 
W. 224, 136 Minn. 50. 


15. See statutory provisions; 
infra § 1399. ‘ 


16. Summit Drilling Co. v. Gra- 
ham, 6 P.(2d) 698, 154 Okl. 64. 


17. Boardman & Co. v. 
(Ok1.) 26 P.(2d) 906. 


18. Stromberg. Motor Device Co. 
v. Industrial Commission, 137 N.E. 
462, 305 Ill. 619; Mishler v. Kelso 
Grain Co., 298 P. 655, 133 Kan. 38; 
Olentine v. Calloway, 295 P. 608, 147 
Ok]. 137; Cooper v. U. S. Fidelity & 
Guaranty*Co., (Tex.Commn.App.) 29 
S.W.(2d) 971 [aff (Civ.App.) 14 S.W. 
(2d) 342, and refi den (Commn.App.) 
33 S.W.(2d) 189]. See Aitna Life Ins. 
Co. v. .Davis, 157. S.B. 449, 172 -Ga. 
258 [rev 151 S.E. 812, 41 Ga.App. 113 
(a judgment of the commission deny- 
ing compensation is an “award” in 
the sense in which this word is used 
in a provision for a review of an 
award by any party in interest on the 
ground of a change in condition),. 


and 


Clark, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion ordered under a provision authorizing such re- 
view upon a change of condition.‘ A tribunal, au- 
thorized to review its orders upon certain grounds, 
may set aside an order denying compensation only 
upon a ground enumerated in the statute.?° 


[§ 1388] (6) Order Terminating Compensation. 
If authorized under its continuing jurisdiction over 
its awards,?! the board or commission may modify its 
order terminating the payment of compensation.?? 


[§ 1389] (7) Previously Reviewed or Modified 
Award. Within the statutory limitations, under a 
provision authorizing the review of an award in the 
exercise of a continuing jurisdiction, the review 
and modification of an award, which has been pre- 
viously reviewed and modified, is authorized.?* 


[§ 1390] (8) Judgments. Under a provision that 
a judgment under the compensation act may be re- 
viewed at the instance of either party, if the con- 
dition of the employee justifies such review, the court 
is authorized to do so in a proper case.** Where 
the compensation act authorizes the entry of a judg- 
ment upon an award and the continuing jurisdiction 
of the board to modify such award, such judgments 
are not like those in ordinary civil actions to the ex- 
tent that they are not subject to modification, but, if 
an award is modified by the board, the court, upon 
a proper application, has the power to modify the 
judgment to correspond with the award as modified 
by the board.2® Where the compensation act makes 
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no distinction between a judgment under the act and 
one in any other action for the recovery of money, 
and the provision authorizing a subsequent increase 
or decrease in the amount allowed, by its terms, ap- 
plies only to proceedings based on agreement or ar- 
bitration, the provision cannot be extended to au- 
thorize the modification of judgments rendered in ac- 
tions authorized under the act in the absence of 
agreement or arbitration.?°® 


[§ 1391] (9) Award to Dependent. Under a pro- 
vision that any award of compensation shall be sub- 
ject to modification, whenever it shall appear to the 
compensation commissioner that the measure of de- 
pendence, on account of which the compensation is 
paid, has changed, the commissioner has the power 
to modify an award to a dependent where the meas- 
ure of dependence has changed.?7 


[§ 1392] (10) Lump Sum.?® Where a tribunal, 
under the compensation act, has a continuing ju- 
risdiction over its awards,?® it has the power to re- 
seind a lump-sum award.®° A provision authorizing 
the review of any order for weekly payments in- 
cludes an order for compensation in weekly payments 
fixing the amount due at the time of the award.?*1 


[§ 1393] d. Scope and Extent of Power—(1) In 
General. The scope and extent of the power to ex- 
ercise a continuing jurisdiction over awards and de- 
cisions relative to compensation depend upon the 
statutory provisions applicable.??2_ A provision that 


and conformed to 159 S.E. 309, 43 Ga. 
App. 443] (the industrial commission, 
under the provisions of the compen- 
sation act, has no authority, after an 
award denying compensation upon the 
ground that the disability complained 
of was not caused by the injury, to 
which no appeal was entered, to en- 
tertain another application by the em- 
ployee, filed after the time provided 
in the act for entering an appeal, for 
compensation for the same injury up- 
On an alleged change of condition). 
Finality of order see supra § 1384. 


[a] “Nihility may not be either in- 
creased or decreased by order of 
court.” Mishler v. Kelso Grain Co., 


298 P. 655, 656, 133 Kan. 38. 


[b] Where no compensation has 
been awarded, there is no compensa- 
tion to end, diminish, or increase. Ol- 


entine v. Calloway, 295 P. 608, 147 
Okl. 137. 
[ec] “Award,” as used in the provi- 


sion authorizing the commission to 
review any award, on the ground of 
a change in condition, “means the de- 
cision, determination, or judgment for 
money, hospitalization, crutches, or 
other compensation in favor of an 
employee, provided for in the Work- 
men’s Compensation Act.’ Olentine 
v. Calloway, 295 P. 608, 610, 147 Okl. 
137. See Patterson Steel Co. v. Bai- 
ley, 298 P. 282, 286, 148 Okl. 153 (ap- 
parently contra, holding that, al- 
though compensation had been denied 
because disability had not been ap- 
parent, upon change of employee’s 
condition, a review and award of com- 
pensation was authorized, and stating 
in an opinion, in which only four of 
nine justices concurred, “it is further 
clear that the term ‘award’ is used by 
the Legislature as meaning a decision 
or finding of the commission, and 
that the question as to whether or 
not the claimant was successful in 
getting the award in his favor, or 
the insurance carrier, or the employ- 
er getting the award in their favor, 


‘ 


is by no means decisive,” but, accord- 
ing to Swindall, J., concurring in the 
conclusion, within the rule of former 
decisions, inasmuch as the employer 
voluntarily furnished medical atten- 
tion). Medical and hospital expens- 
es generally see supra §§ 487-516. 


19. Skelly Oil Co. v. Goodwin, 13 
P.(2d)-135, 158 Okl. 288. 


20. Schmitt v. American Brass Co., 
145 A. 164, 109 Conn. 599. 


{a] Order of commissioner deny- 
ing’ compensation is final in the ab- 
sence of appeal or statutory grounds 
of change or that which would au- 
thorize any court to modify its judg- 
ment. Schmitt v. American Brass 
Co., 145 A. 164, 109 Conn. 599. 


21. See statutory provisions; 
supra § 1381. 


and 


22. See cases infra this note. 
[a] Under power on review to in- 
crease compensation previously 


awarded, the commission may correct 
a supplemental award terminating all 
further compensation by making an 
allowance in such sum as the evidence 
warrants. Industrial Commission of 
Colorado v. Employers’ Liability As- 
sur. Corporation, 241 P. 729, 78 Colo. 
267. 


[b] Change in injured person’s 
condition, under the act, will author- 
ize the commission to act upon a pe- 
tition for compensation after an or- 
der suspending further payments. Ja- 
quith v. W. M. Ackerman Electric Co., 
242 N.W. 854, 258 Mich. 362. 


23. Henderson v. Mazzotta, 157 A. 
67, 113 Conn. 747; Indihar v. Western 
Coal & Mining Co., 241 P. 448, 119 
Kan. 748; Corvi v. J. R. Crowe Coal 
& Mining Co., 237 P. 1056, 1058, 119 
Kan. 244; Oklahoma Natural Gas 
Core v. Ford, 300 P. 753, 150 


“A modified award is still likely to 
rest on prediction and, if the predic- 


tion should prove to be wide of: the 
truth, further adjustment to accord 
with the facts ought to be made.” 
Corvi v. J. R. Crowe Coal & Mining 
Co., supra. 


Bota Franklin v. Roger, 2 La.App. 


25. Lambert v. Powers, 131 ~H. 
420, 76 Ind.App. 77. abe 


[a] Duty to modify judgment to 
correspond with modified award.— 
Lambert v. Powers, 131 N.E. 420, 76 
Ind. App. 77. ; 


_ 26. Roberts v. Charles Wolff Pack- 
ing Co., 160 P. 221, 98 Kan. 750. 


27. Storms v. New Departure Mfg. 
Co., 116 A. 611, 97 Conn. 332. 


[a] Duty to modify award where 
measure of dependence has changed. 
—Storms v. New Departure Mfg. Co., 
116 A. 611, 97 Conn. 332. 


[b] Original award not final judg- 
ment.—Storms v. New Departure Mfg. 
Co., 116 A. 611, 97 Conn. 332. 


28. Commutation of payments and 
lump-sum payments generally see su- 
pra §§ 603-626. 


29. See statutory provisions; 
supra § 1381. i j 


30. Montgomery y. Seneca Iron & 
Steel Co., 257 N.Y.S. 556, 236 App.Div. 
19 [motion den 258 N.Y.S. 1007, 236 
App.Div. 763]. 


31. Shaffer v. D’Arcy Spring Co, 
173 N.W. 201, 206 Mich. 483. re ; 


32. See statutory provisions; and 
Cree infra this section and §§ 1394, 


_ [a] Primary purpose of continu 

jurisdiction of a tribunal over re 
awards is to give it the power to 
change a judgment or order to meet 
changed conditions, or to do justice 
in the light of newly discovered evi- 
dence, or to correct an order which 
was made as the result of imposition 


and 
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the jurisdiction of the commission over each case 
shall be continuing and that the commission may, 
from time to time, make such changes in its former 
findings or orders as, in its opinion, may be just con- 
fers, within the limitations of the act, a broad and 
comprehensive power.?® 


Increase. Under a provision authorizing, upon 
the review of an award, another award increasing 
the compensation previously awarded, the commis- 
sion is authorized to increase an award which it has 
made tentatively.*4 The “inerease” of an award may 
include extending the time it is to run as well as aug- 
menting the installments.*° 


Termination. Where the compensation act vests 
a continuing jurisdiction in the board or commission 
over its awards,** it generally has the power, in the 
proper exercise of its authority, to terminate the pay- 
ment of compensation.*7 Where the board is forbid- 
den to make an award in excess of a certain amount 
and, although limiting the period of compensation 
to that fixed by statute, fails to fix the amount of 
compensation at the statutory limitation, the award 


is incomplete and the board has the power to termi-* |" 
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nate the payments of compensation so as not to ex- 
ceed such statutory limitation.*® 


Degree of disability. Where compensation for 
permanent partial disability is caleulated upon the; 
wage-earning capacity of the workman,*® the degree 
of impairment of the wage-earning capacity, where 
such reconsideration is authorized by statute,*®? may 
be reconsidered by the commission, on its own motion 
or the application of any party in interest, if the 
finding is erroneous or the degree of wage-earning 
capacity has changed.*+ 


Change from permanent to temporary disability 
payment.*? Under a provision that, where an in- 
jury causes both temporary and permanent disabil- 
ity, the injured employee shall not»be entitled to both 
a temporary and permanent disability payment, but 
only to the greater of the two, the power to allow 
a temporary disability payment in lieu of a perma- 
nent disability payment is a power which, from the 
nature of the object to be accomplished, must be a 
continuing power and within the scope of the contin- 
uing jurisdiction of the board or commission under 


or which would not have been made if 
certain facts later discovered had 
then been known to exist. State ex 
rel. Roundup Coal Mining Co. yv. In- 
dustrial Accident Board, 23 P.(2d) 
253, 94 Mont. 386; Industrial Com- 
mission v. Dell, 135 N.E. 669, 104 Ohio 
St. 389, 34 A.L.R. 422. 


[b] For purpose of administering 
fund for dependents of deceased em- 
ployees, the commission, in exercis- 
ing its continuing jurisdiction, may 
make such changes in its prior or- 
ders in distributing and apportioning 
the compensation allgwed by the stat- 
ute as may be lawful and the facts 
may justify. Parker v. Industrial 
Commission of Utah, 241 P. 362, 66 
Utah 256. 

[c] Completion of award.—Where 
the board has a continuing jurisdic- 
tion, it is authorized to complete an 
award which, terminating of the com- 
pensation previously awarded that to 
be paid a dependent and awarding cer- 
tain amounts to other dependents, left 
a certain amount unawarded. Cullen 
v. Pan Handle Coal Co., 141 N.E. 647, 
81 Ind.App. 913. 


{[d] Two awards for same com- 
pensation.— (1) A commission, al- 
though authorized to modify a pre- 
vious award, is not authorized to 
make two awards for the same com- 
pensation. Gallup v. Western Board 
& Paper Co., 233 N.W. 184, 185, 252 
Mich. 68 (“although plaintiff called 
his last filing a petition for further 
compensation, he sought the compen- 
sation due him under the original 
award. Such petition, under which 
the original award is modified in 
terms, will be regarded as one for re- 
view of payments”). (2) According- 
ly, it is not authorized to give an in- 
jured employee by a second award 
outlawed installments. Gallup. v. 
Western Board & Paper Co., supra. 
Time for institution of proceedings to 
secure compensation and limitations 
generally see supra §§ 734-742. 


[e] “Including.’—A general grant 
of power of continuing jurisdiction, 
followed by a particular reference to 
the exercise of such jurisdiction, be- 
ginning with the word “including,” 
is not limited by the particular ref- 
erence, which is thus made a part of, 


and not a limitation upon, the larger 
and more general power. Kenmredy v. 
Industrial Accident Commission of 
California, 195 P.?.267, 271; 50 Cal. 
App. 184 (‘‘ ‘including’ is not a word 
of limitation. Rather it is a word of 
enlargement, and in ordinary signifi- 
cation implies that something else has 
been given beyond the general lan- 
guage that precedes it. ee AS 
here employed, the word ‘including’ 
is used to express the idea that the 
specific power to review, grant or re- 
grant, diminish, increase, or termi- 
nate an award upon the ground that 
the disability has recurred, increased, 
diminished, or terminated—a particu- 
lar power specifically referred to in 
the section of the present act—is but 
a part of the larger and more com- 
prehensive power conferred by the 
more general language of the imme- 
diately preceding clause of the sec- 
tion’). “Including” defined generally 
see Include § 3. 


33. Oklahoma Natural Gas Corpo- 
ration iv.) Lords, 300 WE 753, 50sOkKI: 
83; Choctaw Portland Cement Co. v. 
Lamb, 189 P. 750, 79 Okl. 109. 


[a] “The provision thus serves as 
a protection both to the employer and 
employé, and enables the commission 
to change its findings and orders to 
effectuate justice, where the amount 
previously awarded was either too 
large or too small, or where the com- 
mission had previously erred in fixing 
the compensation through mistake, or 
because of fraud practiced upon it.” 
Choctaw Portland Cement Co. v. 
Lamb,7189) pe... 750, 751; 79 Okl 109. 


[b] To prevent pretext and sham- 
ming.—Raymond Concrete Pile Co. v. 
Willis, 299 P. 220, 149 Okl. 89. 


34 London Guarantee & Accident 
Co. v. Industrial Commission of Colo- 
rado, 210 P. 70, 72 Colo. 177. 


[a] Date of permanent disability. 
—Under its power: to review any 
award previously made, the commis- 
sion, in increasing an award, has the 
right to fix the permanent disability 
of the employee as of the date when 
the physicians of the employer and 
insurance carrier notified the em- 
ployee that they were unable to do 
anything further for him, although 
the employee subsequently by means 


of operations performed at his own 
expense reduced the degree of disa- 
bility. London Guarantee & Accident 
Co. v. Industrial Commission of Colo- 
rado, 210 P. 70, 72.Colo:/177, 


35. Graney’s Case, 118 A. 369, 121 
Me. 500. 
36. See statutory provisions; and 


supra § 1381. 


37. Lillefjeld. v. North Dakota 
Workmen’s Compensation Bureau, 244 
N.W. 36, 62 N.D. 388. See cases infra 
this note. See also Employers’ Indem- 
nity Corporation v. Woods, (Tex.Civ. 
App.) 230 S.W. 461 [aff (Commn.App.) 
243 S.W. 1085] (disapproving of a 
finding that a claim for an injury was 
liquidated in a certain sum per week 
for a certain number of weeks, the 
power rested with the compensation 
board to terminate the compensation 
at any time on a showing that the in- 
jury had healed). But see Moran v. 
Oklahoma Engineering & Machine & 
Boiler Co., 214.P. 9138, 915, 89 Okl. 
185 (“There is no specific provision 
of the Workman’s Compensation Law 
authorizing the Industrial Commis- 
sion to discontinue compensation, dur- 
ing the continuance of disability, up- 
on any ground short of the statutory 
period’). 

_ [a]. Statutory power to alter award 
includes the power to terminate it. 
Bakaloff v. Industrial Accident Com- 
mission, 287 P. 544, 105 Cal.App. 295. 


[b] Statutory power to review 
award includes the power to termi- 
nate it by denying the claim of the 
injured employee. Coursey v. Indus- 
een Commission, 267 P. 202, 83 Colo. 


38. Brewer v. Culp, 161 N.E. 713, 
87 Ind.App. 429. 

[a] Failure to limit compensation 
“was merely a clerical error which the 
board was authorized to correct.” 
Brewer v. Culp, 161 N.E. 713, 87 Ind. 
App. 429. x 

39. See supra § 542. 

40. See statutory provisions. 

41. Van Orman v. Rgbinson, 300 
P, 412, 150 Okl. 156; Blake v. Smock, 
296 P. 750, 147 Okl, 281. ‘ 


42. By means of retroactive order 
see infra § 1394. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1394-1396] 


the act. 


[§ 1394] (2) Retroactive Orders. Under a pro- 
vision authorizing the modification of an award on 
the ground of a change in conditions, subject to the 
express limitation that no such review shall affect 
such award as regards any moneys already paid, 
when an award is modified “on the .ground of a 
change in conditions,” it cannot affect any moneys al- 
ready paid;** but if the award is modified because 
the original award was improper in its inception,*® 
because based on a mistake as to the nature of the 
injuries,*® such limitation does not apply to the gen- 
eral power vested in the board to make such changes 
in its awards as in its opinion may be just. The ex- 
pression “any moneys already paid” of such limita- 
tion is to be construed literally as including only 
money actually paid;*’ accordingly, the limitation 
does not apply to the ease of uneashed drafts.*8 
The commission is not authorized, upon an applica- 
tion based upon the ground of change of condition, 
to order compensation paid for permanent partial 
disability to be applied as compensation for tempo- 


- rary total disability.*® 


{§ 1395] (3) Reclassification. Under the general 


43. National Engineering Corpora- 
tion v. Industrial Accident Commis- 
sion of California, 225 P. 2, 193 Cal. 
422; Western Indemnity Co. v. Indus- 
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employee’s right under the compen- 
Sation act to have an award altered, 
in view of the intent of the act to vest 
in the commission the power, within 
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power vested in the board to make such changes in 
its awards, from time to time, as in its opinion may 
be just, subject to the limitation that the board may 
reclassify a disability within one year from the date, 
of accident, the expression “reclassify a disability” 
refers to the general classification as indicated by 
the statute, namely, permanent total disability, tem- 
porary total disability, permanent partial disability, 
and temporary partial disability, and not to the 
schedule period of classification within a class;>? 
accordingly, a change of the period of compensation 
within a class may be made after a year from the 
date of the accident,®! but the injuries may not be re- 
classified by a change from one of the four general 
classes, thus indicated, to another except within the 
year.>? : 


[§ 1396] e. Conclusiveness of Original Award or 
Judgment.°* Except where a particular provision 
of the act authorizes, in the furtherance of justice 
between the parties, the correction of mistakes after 
the tribunal determining the compensation, if any, 
due an injured workman has once acted,°* it may not 
undo that which has been finally determined,®* nor 


sion on a previous application for a 
review is not a bar to a second ap- 
plication, although the employee’s 
physical condition is unchanged. 


trial Accident Commission of Califor- 
nia, 216 P. 611, 191 Cal. 418. 


[a] Although award was “final de- 
cision,” according to the order of the 
commission, it could not, by such at- 
tempted adjudication, deprive itself 
of the jurisdiction vested in it by the 
statute. National Engineering Corpo- 
ration v. Industrial Accident Commis- 
sion of California, 225 P. 2, 193 Cal. 
422. 

44. Matter of Salotar v. F. Neu- 
glass & Co., 126 N.H. 922, 228 N.Y. 
508. 

45. See case infra note 46. 


46. Schaefer v. Buffalo Steel Car 
Co., 166 N.E. 183, 250 N.Y. 507 (mis- 
taken award for single, instead of 
multiple, injuries). 

47. Criso v. Edgewater Sawmills 
Co., 191 N.Y.S. 316, 198 App.Div. 458. 


48. Criso y. Edgewater Sawmills 
Co., supra. 


[a] Reason for rule.—‘“The obvi- 
ous purpose of this section was to 
prevent a recovery by an insurer of 
any moneys actually paid a claimant 
under an award subsequently vacated 
or decreased. <A less obvious purpose 
was to relieve an insurer, which had 
paid under the original award, from 
any obligation to pay an _ increase.” 
Criso v. Edgewater Sawmills Co., 191 
N.Y.S. 316, 317, 198 App.Div. 458. 


49. Summit Drilling Co. v. Gra- 
ham, 6 P.(2d) 698, 154 Okl. 64; K. 
D. Oil Co. v. Datel, 292 P. 564, 145 
Okl. 264. 

50. Schaefer v. Buffalo Steel Car 
Co., 166 N.E. 188, 250 N.Y. 507. 

e@ 51. Schaefer v. Buffalo Steel Car 
Co,, supra. 

52. Schaefer v. 
Co., supra, 

53. woe a as ground for modifi- 
cation of award see infra § 1414. 

54, See statutory provisions; 
cases infra this note. 

[a] Doctrine of res judicata inap- 
plicable.—The doctrine of res judi- 
cata, although incorporated in the 
code, may not be invoked to defeat an 


Buffalo Steel Car 


and 


¥ 


certain limits, to correct its mistakes 
both as to the law and the facts, aft- 
er it has once acted, in the further- 
ance of justice between the parties. 
Bartlett Hayward Co. vy. Industrial 
Accident Commission, 265 P. 195, 203 
Cal. 522 [overr Benton v. Industrial 
Accident Commission of California, 
240 P. 1021, 74 Cal.App. 411; Hindes 
v. Industrial Accident Commission, 
239 2P 3397013 (Cal App. 726) > Grand 
Union Hotel v. Industrial Accident 
Commission, 226 P. 948, 67 Cal.App. 
123 [quot Southern California Edi- 
son Co. v. Industrial Accident Com- 
mission of California, 248 P. 938, 941, 
78 Cal.App. 584] (dictum); North- 
ern Redwood Lumber Co. v. Industrial 
Ace.” Commission, 185 P. 991, 44 Cal. 
App. 61]. But see Massachusetts 
Bonding & Ins. Co. v. Industrial Ac- 
cident Commission of California, 168 
P. 1050, 176 Cal. 488 (finding that in- 
jured person was employee conclu- 
sive). Res judicata see Judgments 
§§ 1154-1525. 


[b] Award of compensation dis- 
tinguished from ordinary judgment.— 
An award may be subject to modifica- 
tion for the causes named in the act, 
although these are different from 
those which are the grounds for a 
new trial. Saddlemire v. American 
Bridge Co., 110 A. 638, 66, 94 Conn. 
618 (“The award is the creation of 
statute; it is subject to modification 
upon the grounds specified in the stat- 
ute. There is nothing about it which 
has the finality of a judgment’). 


{c] Schedule award is not-a final 
adjudication between the _ parties 
where the board has a continuing ju- 
risdiction in every case and may at 
any time make such changes with re- 
spect to former findings or orders as 
in its opinion may be just. Carolan v. 
R. Hoe & Co., 233 N.Y.S. 333, 225 App. 
Div. 393. 


[d] Under English act (1) where 
subsequent facts have shown an 
award to have been erroneous, the 
doctrine of estoppel by judgment will 
not apply to prevent a review. Shar- 
man v. Holliday, [1904] 1 K.B. 235, 
6 W.C.C. 147. (2) An award termi- 
nating weekly payments is not a bar 
to a claim by the dependents. Jobson 
v. Cory, 4 B.W.C.C. 284. (3) A deci- 


Radcliffe v. Pacific Steam Nav. Co., 
[1910] 1 K.B. 685, 3 B.W.C.C. 185. (4) 
An application to review on the 
ground that the workman has recov- 
ered his capacity for work is not bar- 
red by a decision on a previous ap- 
plication. Sharman v. Holliday, [1904] 
1 K.B. 235, 6 W.C.C. 147; Thranmere 
Bay Dev. Co. v. Brennan, 2 B.W.C.C. 
403; Mead v. Lockhart, 2 B.W.C.C. 
398. (5) An agreement reducing the 
amount of compensation is not a bar 
to an application for a further reduc- 
tion. Cawdor, etc., Collieries v. Jones, 
3 B.W.C.C. 59. 


55. Safety Insulated Wire & Ca- 
ble Co. vy. Court of Common Pleas in 
and for Hudson County, 100 A. 846, 90 
N.J.Law 114; Sauve v. Steel Co. of 
Canada, 61 Que.Super. 252. See cases 
infra this note. See also Independence 
Indemnity Co. y. White, (Tex.Commn. 
App.) 27 S.W.(2d) 529, 531 [rev (Civ. 
App.) 10 S.W.(2d) 263] (“whatever © 
errors or irregularities there may be 
in an original award must be cor- 
rected through the appeal allowed 
the Seeded party to the district 
court’), 


[a] Res judicata.—(1) On an ap- 
plication for review the essentials 
leading up to the award or its equiva- 
lent are to be taken.as res judicata. 
South v. Indemnity Ins. Co. of North 
America, 146 S.E. 45, 39 Ga.App. 47; 
Klum v. Lutes-Sinclair Co., 210 N.W. 
251, 236 Mich. 100; Spooner yv. P. D. 
Beckwith, 149 N.W. 971, 183 Mich. 
323, Ann.Cas.1916H 886. (2) Original 
award is final adjudication upon all 
matters in dispute up to the time of 
its rendition, and neither party may 
thereafter say it was wrong in any 
respect. Franklin County Mining Co. 
v. Industrial Commission, 153 N.E. 
608, 322 Ill. 555; Slogo Coal Co. v. 
Industrial Commission, 138 N.B. 171, 
307 Ill. 41; Pedlow v. Swartz Electric 
Co., 120 N.E. 603, 68 Ind.App. 400. 
(3) Except as provided by the act, a 
final judgment in a compensation case 
is like that in any other case. Crane 
Enamelware Co. v. Dotson, 20 S.W. 
(2d) 1045, 159 Tenn. 561 (adjudication 
that employer must pay compensa- 
tion, although employee refused to 
submit to operation, held res judicata 
in subsequent proceeding to readjust 


1436 [71 C.J.] 


deny the right of a party as established on appeal, 
even though based on an incorrect view of the law.°? 
Except as provided otherwise by statute,°* an award, 
subject, of course, to the right of appeal,°® is con- 
elusive as to questions of law,°° including the ques- 
tion of jurisdiction®! or the basis upon which the 
Where the power to adjust or 


award should rest.®? 


compensation). Res judicata general- 
ly see Judgments §§ 1154-1525. 


[b] Retrial of old issue on another 
basis.—(1) In the absence of any pro- 
vision authorizing a proceeding that 
is in effect an attempt to increase 
damages after judgment on_ the 
ground of newly discovered evidence, 
there is no authority to set aside a 
judgment, entered upon a hearing, and 
grant an award for increased disabil- 
ity (Herbert v. Newark Hardware & 
Plumbing Supply Co., 107 N.J.Law 24, 
151 A. 502), (2) even though the par- 
ties have agreed to the award as 
made (Federated Metals Corporation 
v. Boyko, 168 A. 672, 11 N.J.Misc, 807 
[rev 164 A. 462, 11 N.J.Misc. 82]. 
See Benjamin & Johnes v. Brabban, 
103 A. 688, 90 N.J.Law 355 [aff 105 
A. 717, 92 N.J.Law 508] [a case under 
the Workmen’s Compensation Act, 
solemnly adjudicated on a petition 
and agreed statement of facts, should 
not be reopened for the purpose of al- 
lowing a party to make a new and 
distinct case]). (3) Under a provi- 
sion for a rehearing on the ground 
of a subsequent recurrence of the 
disability, the industrial board can- 
not set aside its decision that the 
employee was not entitled to receive 
anything from the employer on a 
showing, not of any change in his 
condition, but merely that his injury 
was different from what it was claim- 
ed on the first hearing, and that the 
exact nature of the injury had not 
been discovered until afterward. 
Simpson Const. Co. v. Industrial 
pene of Illinois, 114 N.E. 138, 275 Ill. 


{c] Supplemental claim does not 
go to baSis of claimant’s right, au- 
thorizing a rehearing under a provi- 
sion of the compensation act, where 
there has been no change in claim- 
ant’s condition, either an aggravated 
condition of the injury or a new claim 
growing out of it, unforeseen at the 
time of the prior finding and therefore 
not passed upon. Bell v. State Com- 
pensation Com’r, (W.Va.) 169 S.E. 
162; State v. State Compensation 
Com’r, 153 S.B. 509, 109 WfVa. 218. 


[ad] Whether or not arbitrator’s 
award was correct cannot be consid- 
ered upon a petition to review the 
award for changed conditions, as au- 
thorized by the compensation act. 
Franklin County Mining Co. v. Indus- 
arial pLommisaion, 153 N.E. 608, 322 
Til. 655. 


[e] By provision that judgment 
for periodical yments may be re- 
viewed (1) and the amount allowed 
reduced or raised in accordance with 
the evidence introduced at the time 
of such review, a general review of 
the judgment or a relitigation of the 
question of liability is not intended. 
Falcone v. Hamilton Coal & Mercan- 
tile Co.,, 250: P. 1068,°122° Kan. 187. 
(2) In a proceeding to review a com- 
pensation judgment on the ground 
that the disability has ceased or 
diminished, the question as to wheth- 
er or not the employee was entitled to 
compensation in the first instance is 
not reviewable. Johnson v. Calcasieu 
euphate Paper Co., (La.App.) 142 So. 


{f] Under provision that judgment 
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in adversary proceedings shall be 
conclusive, subject to the right of ap- 
peal, and that subsequent proceedings 
thereon shall be for the recovery of 
moneys determined to be due, pro- 
ceedings for the recovery of compen- 
sation under the act are conclusive 
as to the character and extent of the 
injuries so that the court, in a pro- 
ceeding to recover an additional 
award on the ground that it was im- 
possible at the former trial to dis- 
cover the full extent of the injuries, 
is without jurisdiction to reéxamine 
.the facts and award additional com- 
pensation. Davis v. Birmingham 
Trussville Iron Co., 135 So. 455, 223 
Ala. 259. 


56. See cases infra this note; 
note 57. 


Former detisidn as law of case see 
Appeal and Error §§ 3075-3092. 


[a] Under provision declaring du- 
ty of board to pay judgment of court 
reviewing its order, which judgment 
shall be in the form of a final judg- 
ment, although the board is author- 
ized under its continuing jurisdiction 
to end, diminish, or increase the 
award, in accordance with the facts 
later found on such review, or award 
a lump sum, it must exercise its pow- 
er pursuant to, and consistently with, 
the judgment rendered and may not 
deny the right of claimant as estab- 
lished on appeal. Hanson v. North 
Dakota Workmen’s Compensation Bu- 
reau, (N.D.) 248 N.W. 680; Gotchy 
v. North Dakota Workmen’s Compen- 
ce Bureau, 194 N.W. 663, 49 N.D. 


57. United Dredging Co. v. Indus- 
trial Accident Commission,-284 P. 922, 
208 Cal. 705 [dist Bartlett Hayward 
Co. v. Industrial Accident Commis- 
sion, 203 Cal. 522, 265 P. 195, where 
correctness of award had not been 
affirmed]; Hanson v. North Dakota 
Workmen’s Compensation Bureau, 
(N.D.) 248 N.W. 680. 


Incorrect view of law as “good 
cause” for review see infra § 1398. 


and 


58. See statutory provisions; and 
cases supra this section note 54. 

59. See supra §§ 1121-1342. 

60. See cases infra this note; and 


notes 61, 62; and supra note 57. 


[a] Provision for review because 
of increase or decrease of capacity 
does not authorize the correction of 
a mistake of law in determining the 
amount of the award. Connelly v. 
Carnegie Dock & Fuel Co., 181 N.W. 
857, 148 Minn. 333; State v. District 
Court, Hennepin County, 161 N.W. 391, 
136 Minn. 147. 


[b] Modification because of “mis- 
take” or “error.”—(1) A provision for 
the review of an award because of 
change of conditions, mistake, or 
fraud has no application to a mistake 
of law. Jones v. Casualty Recipro- 
cal Exch., (Tex.Civ.App.) 275 S.W. 
279; Cone v. Texas Employers’ Ins. 
Ass’n, (Tex.Civ.App.) 251 S.W. 262; 
U. S. Fidelity & Guaranty Co. of Bal- 
timore, Md., v. Davis, (Tex.Civ.App.) 
223 S.W. 700. (2) Under a provision 
for the modification of a judgment of 
compensation upon the ground that it 


[§ 1396 


terminate the compensation depends upon a change 
in condition, the recurrence of the incapacity, or its 
inerease, diminution, or termination,®*? the original 
award or judgment is conclusive as to the questions 
of fact determined at the hearing or trial,°* namely, 
the facts showing jurisdiction,®® whether or not the 
injury arose out of®® or in the course of®? the em- 


was obtained through error, fraud, or 
misrepresentation, a judgment is con- 
clusivesof all questions of law which 
were, or could have been, considered 
at the time of the trial, unless the 
‘judgment was obtained through error 
superinduced by fraudulent practices 
or misrepresentation. O’Donnell v. 
Fortuna Oil Co.; 120 So. 789, 10 La. 
App. 599. sy 


61... Wooley «x E. M. Wichert Co., 
TUSPAN (6D, 02 (Deb aa bao: 


[a] Reason for rule.—Although 
the provision which saved to claim- 
ants rights and remedies under the 
compensation acts of the several 
states had been declared unconstitu- 
tional since the award, there was no 
change in the status of the parties: 
“it was the duty of defendants to 
raise the jurisdictional question at 
the time the case was heard, and not ° 
at this late day, which is after the 
time allowed by the statute for ap- 
peal. To sustain the petition would, 
in effect, be to grant a new trial aft- 
er the time fixed by the statute, which 
we are not authorized to do.” Wooley 
v. E. M. Wichert Co., 118 A. 765, 766, 
275 Pa. 175. 


62. Bartley v. Burger, 149 N.E. 456, 
83 Ind.App. 616 (an erroneous award 
based upon inability to work instead 
of the percentage of impairment does 
not authorize its “modification upon 
an application for review upon the 
statutory ground of change of con- 
dition). 


63. See statutory provisions; 
supra § 1381. 


64. Letourneau v. Davidson, 188 N. 
W. 462, 218 Mich. 334; Lawton Oil & 
Refining Co. v. Nichols, 16 P.(2d) 585, 
160 Okl. 176; Hanna Lumber Co. v. 
Penrose, 7 P.(2d) 164, 154 Okl. 210; 
Allen v. Mottley Const. Co., (Va.) 170 
S.E. 412. See Industrial Commission 
of Ohio v. Lueas, 177 N.E. 283, 39 
Ohio App. 141 (upon a final disposi- 
tion by the commission of a pending 
claim and the dismissal of the ap- 
peal therefrom, the right thus lost 
may not be recreated by the filing of 
a so-called application for the modi- 
fication of the award). See also cases 
infra this note and notes 65-73. 


[a] By provision that judgment 
for periodical payments may be re- 
viewed and the amount allowed re- 
duced or raised in accordance with 
the evidence introduced at the time 
of such review, a reéxamination of the 
questions of fact, determined at the 
trial, is not intended, but provision 
for a change in the amount allowed 
in order to conform the allowance to 
existing conditions. Falcone v. Ham- 
ilton Coal & Mercantile Co., 250 P. 
1068, 122 Kan. 187. 


65. Hughes Motor Co. v. Thomas, 
299 P. 176, 149 Okl. 16. See cases 
infra notes 66, 8h 


66. Panagotopulos’ Case, 177 N.E. 
800, 276 Mass. 600; Brode’s Case, 146 
N.E. 731, 251 Mass. 414; Hurley’s 
Case, 126 N.E. 775, 235 Mass. 387. 


67. Mulkern’s Case,,174 N.E. 226, 
274 Mass. 69; Hughes Motor Co. v. 
Thomas, 299 P. 176, 149 Okl. 16. See 
Falcone v. Hamilton Coal & Mercan- 
tile Co., 250 P. 1068, 122 Kan. 187 (a 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ployment, the fact of injury,®* the disability be- 
eause of the injury,®® its nature and extent;7° the 
tribunal invested with the jurisdiction of a proceed- 
ing of the character under consideration is limited 
to a consideration of such facts only as have arisen 
since the making of the original award;*! the extent 
of the disability, in so far as it may have recurred, 
increased, diminished, or ended, is properly the sub- 
ject,’ and the only subject,’ of review in order to 
authorize the reéstablishment, increase, diminution, 


provision that a judgment for periodi- 
cal payments may be reviewed and 
the amount allowed by the court re- 
duced or raised in accordance with the 
evidence introduced at the time of 
such review does not authorize a re- 
litigation of the question whether 
plaintiff's injuries were incurred un- 
der such circumstances as to make 
defendant liable). 


68. Cobine v. Industrial Commis- 
sion, 183 N.E. 220, 350 Ill. 384; Slogo 
Coal Co. v. Industrial Commission, 
USS NE a1 BOT a At. 


69. Cobine v. Industrial Commis- 
sion, 183 N.E. 220, 350 Ill. 384; Slogo 
Coal Co. v. Industrial Commission, 
138 N.E. 171, 307 Ill. 41;  Mulkern’s 
Case, 174 N.E. 226, 274 Mass. 69. 


[a] Decision that employee did not 
suffer any disability as a result of 
the accident is conclusive. Simpson 
Const. Co. v. Industrial Board of Il- 
linois, 114 N.E. 138, 275 Ill. 366. 


70. Valier Coal Co. v. Industrial 
Commission, 149 N.E. 805, 319 Ill. 99; 
Bartley v. Burger, 149 N.E. 456, 83 
Ind.App. 616; Hanna Lumber Co. v. 
Penrose, 7 P.(2d) 164, 154 Okl. 210. 


[a] Physicial condition of em- 
ployee.—The adjudication of the in- 
dustrial commission regarding the 
employee’s physical condition is final 
as to the condition then existing. 
Southern Drilling Co. vy. Daley, (Ok1.) 
25 P.(2d) 1082. 


{b] Error in finding of loss of use 
of “leg” instead of “foot.”—Bartley 
v. Burger, 149 N.E. 456, 83 Ind.App. 
616. 

71. Franklin County Mining Co. v. 
Industrial Commission, 153 N.E. 608, 
322 Ill. 555. See cases infra this 
note and note 73. 


[a] “If the employee’s condition is 
the same as it was at the time the 
award under review was made, the 
commission has no authority or juris- 
diction to change the original award. 
: . The purpose of the proceeding 
under .. . the act is only to secure 
a change in the award to correspond 
to an actual change in condition sub- 
sequent to the time the award was 
made.” Franklin County Mining Co. 
v. Industrial Commission, 153 N.E. 
608, 610, 322 Ill. 555. 


{b] If physical condition of in- 
jured employee has not changed since 
the award, the commission is power- 
less to aet. Klum v. Lutes-Sinclair 
Co., 210 N.W. 251, 236 Mich. 100; Le- 
tourneau v. Davidson, 188 N.W. 462, 
218 Mich. 334. 


72. Slogo Coal Co. v. Industrial 
Commission, 138 N.E. 171, 307 Ill. 41. 
See cases infra this note. 


[a] Physical condition of em. 
loyee (1) remains open to inquiry. 

illiams v. U. S. Casualty Co., (Ga. 
App.) 170 S.E. 894; South v. Indem- 
nity Ins. Co. of North America, 146 
S'E. 45, 39 Ga.App. 47; Spooner v. P. 
D. Beckwith, 149 N.W. 971, 183 Mich. 
323, Ann.C€as.1916E 886. See Lem- 
jeux v. Contractors’ Mut. Liability 
Ins. Co., 111 N.E. 782, 223 Mass. 346 
(holding that, where an agreement 
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peal.*7 


between an insurer and an employee 
for specific additional compensation 
for twenty-five weeks for the loss of 
three fingers of the right hand does 
not state that it is intended to cover 
all claims for other additional com- 
pensation under St. [1913] c 445 § 1, 
as amended by St. [1914] ec 708 § 6 
(6), it does not bar an award by the 
board of additional compensation for 
a hand “permanently incapable of 
use’). (2) ‘‘The original award was 
not final in the sense that, regard- 
less of the future physical condition 
of the workman, neither he nor the 
insurer should be permitted to show 
such physical change.’ Zager v. In- 
dustrial Commission, 14 P.(2d) 472, 
474, 40 Ariz. 479. (3) The adjudica- 
tion of the industrial commission 
regarding the physical condition of 
the employee is not final in so far as 
it predicts the future course of the 
injury. Southern Drilling Co. v. 
Daley, (Okl.) 25 P.(2d) 1082. 


[b] Accuracy of medical evidence 
supporting original award as to the 
condition of the employee may be 
questioned, inasmuch as the em- 
ployee’s condition at the time of the 
award is not res judicata. Williams 
v. U. S. Casualty Co., (Ga.App.) 170 
S.E. 894. 


[c] Although compensation had 
been denied because disability had 
not been apparent, a change of condi- 
tion resulting in increased disability 
is open for inquiry by the commis- 
sion despite an objection of res judi- 
cata. Patterson Steel Co. v. Bailey, 
298 P. 282, 148 Okl. 153. Order de- 
nying compensation as one which 
may be altered or set aside general- 
ly see supra § 1383. 


[d] Where award was unwarrant- 
ed because wages after injury were 
no less than before, although work 
was done with increasing difficulty, 
SEE els . future developing facts and 
circumstances would show ‘a change 
in condition’ with reference to the 
employee by reason of his previous 
injury, such as would actually dimin- 
ish the average weekly wages re- 
ceived by him, so that an award 
should be made, the law provides for 
such a contingency; and this ruling 
would not operate as res adjudicata 
barring a proper award.” American 
Mut. Liability Ins. Co. v. Hampton, 
127 S.E. 155, 156, 38 Ga.App. 476. 


73. Cobine v. Industrial Commis- 
sion, 183 N.E. 220, 350 Ill. 384; Frank- 
lin County Mining Co. v. Industrial 
Commission, 153 N.E. 608, 322 Ill. 555. 
See cases infra this note. 


[a] Change in condition of claim- 
ant since award only question.— 
Johnson vy. Calcasieu Sulphate Paper 
Co., (la.App.) 142 So. 861; Southern 
Fuel Co. v. State Industrial Commis- 
sion,’ 284 P. 35, 141 Okl. 127; Allen 
eR ate a Const, (Cory (Vas) 170 S.B: 


74. See infra this section text and 
notes 75, 76. 


75. Humble Oil & Refining Co. v. 
Noble, 16 P.(2d) 1072, 161 Okl. 35. 
See Edgar Zinc Co. v. Hamer, 285 P. 


or termination of compensation payments. 
the power to adjust or terminate the compensation 
depends upon such change in condition, unless the 
original award is not final or complete,’* an addition- 
al award may be based only upon a change in con- 
dition;7° if based upon such change, it is proper,‘® 
despite the affirmance of the original award on ap- 
Where its determination is not final,7* as 
where the award is for temporary disability’? or 
for temporary total disability,’° or where the award 
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Where 


550, 130 Kan. 58 (where an injury to 
a workman results in the permanent 
loss of the use of his arm, it is prop- 
er for the court to consider such loss 
of use as one of the factors constitut- 
ing the workman’s permanent partial 
incapacity, and, when a proper award 
of compensation is made therefor, the 
workman is not entitled to an addi- 
tional award for the arm itself). 


76. Hindes v. Industrial Accident 
Commission, 239 P. 339, 73 Cal.App. 
726. See cases infra this note. 


[a] “Thus, (1) where the evidence 
before the Industrial Commission, up- 
on such review, authorizes a finding 
that there has been a change-in the 
condition of the claimant, a new 
award of compensation, based upon 
such changed condition, may be en- 
tered, although the original award 
may have been based upon a disabil- 
ity found by the commission, at the 
time of making such original award, 
to be permanent.” South v. Indem- 
nity Ins. Co. of North America, 146 S. 
BK. 45, 39 Ga.App. 47. (2) An award, 
finding claimant partially incapacitat- 
ed and fixing his compensation ac- 
cordingly, is not res judicata on a 
subsequent petition for further com- 
pensation on the ground of changed 
condition resulting in total incapaci- 
ty. Klum v. Lutes-Sinclair Co., 210 
N.W. 251, 236 Mich. 100. 


[b] “A final receipt given by a 
claimant is not a bar to further com- 
pensation, if his status so changes 
after the receipt has been given as to 
make the original injury compensa- 
ble.” Romack v. Philadelphia ‘& 
Reading Coal & Iron Co., 8 Pa.Dist.& 
Co. 191, 193. 


77. Amerada Petroleum Corpora- 
tion v. Williams, 272 P. 828, 134 Okl. 
177 (where the commission found that 
the injury resulted in a temporary 
total disability, but at the time the 
extent of the injury was not appre- 
ciated, although the award was af- 
firmed by the supreme court, the com- 
mission under its continuing jurisdic- 
tion, because of the change of condi- 
tion, where it develops that claimant 
as a result of his injury has suffered 
a permanent partial disability, may 
make an award increasing the com- 
pensation). 


[a] Doctrine of res judicata not 
applicable.—Amerada Petroleum Cor- 
poration v. Williams, 272 P. 828, 134 
Okl. 177. 


78. See cases infra notes 79, 80. 


79. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commission 
of California, 168 P. 1050, 176 Cal. 488. 


[a] “The payment of the tempo- 
rary disability award, and the release 
thereon, was no bar to the subsequent 
proceeding for compensation for the 
permanent disability caused by the 
injury.” Massachusetts Bonding & 
Ins. Co. v. Industrial Accident Com- 
mission of California, 168 P. 1050, 
1052, 176 Cal. 488. Payment of award 
generally see supra §§ 1351-1364. 


80. See cases infra this note. 
[a] Award continuing cause.— 
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is incomplete,*! the tribunal, under its continuing 
jurisdiction, may order the payment of further com- 
pensation. Likewise, where an order is based upon 
an ex parte application and is not a decision on the 
merits, questions properly involved are left open for 
future determination.’2. Under a provision author- 
izing the review of an award on the ground of a 
change in the employee’s condition, the commission, 
except in the case of a valid settlement compromis- 
ing the case and approved by the commission,** is 
without power to make an award that would bar ei- 
ther employee, employer, or insurer from the right 
to have the award reviewed on the ground of a sub- 
sequent change in the condition of the employee.** 


[§ 1397] f. Necessity and Sufficiency of Grounds®® 
—(1) In General. The increase, diminution, ter- 
mination, or reinstatement of compensation previ- 
ously awarded, as commonly authorized by the com- 
pensation act,8* may be only for the grounds express- 
ed or necessarily implied in the provisions of the act 
applicable, if sufficiently shown in proceedings of 
the character under consideration.*? Where the pro- 


visions of the act by which the amount of compénsa* © 
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[§§ 1396-1399 


tion is to be determined are applicable to all ages, no 
reduction because of old age is authorized.*® 


[§ 1398] (2) Good Cause. Under a provision 
vesting the commission with a continuing jurisdiction 
to modify its orders, decisions, and awards, on good 
cause appearing therefor, whatever constitutes “good 
cause” is a necessary and sufficient ground for such 
modification ;°9 a change in the physical condition 
of the workman is not the only ground.®® What con- 
stitutes “good cause” dépends largely upon the cir- 
cumstances of each ecase.®! Although a provision 
vesting the commission with a continuing jurisdic- 
tion and power to modify its former findings and or- 
ders as in its opinion may be justified does not ex- 
pressly state that good cause must be shown for such 
modification, it is a necessary ground.®? 


[§ 1399] (8) Change of Conditions.°* Under 
provisions investing compensation officials with a 
continuing jurisdiction to alter their findings, orders, 
or awards and to confer, diminish, terminate, or rein- 
state payments of compensation on a change in con- 
dition, such change is a sufficient®* and, if the only 


Where the commission awarded an 
injured employee compensation for 
temporary total disability and con- 
tinued the cause to a future date to 
determine any permanent partial dis- 
ability that might exist, but made no 
order that the employee’s temporary 
disability had ceased, it is not pre- 
cluded on a subsequent hearing, on 
the motion of the injured employee 
for further compensation for total 
permanent disability, from entering 
an order requiring further payment 
for temporary total disability. Earl 
W. Baker & Co. v. Holcomb, 16 P.(2d) 
64, 160 Okl. 129. 


{[b] Where statute authorizes 
award for partial incapacity, after the 
expiration of the specified period of 
total disability, the award may be 
granted in a proper case, although 
there has been a prior determination 
upon an application for total inecapaci- 
ty. Lemelin’s Case, 124 A. 204, 123 
Me. 478 (defense of res judicata not 
available). 


81.  GromikeCo.! vi Vice, 13 P: 
(2d) 148, 158 Okl. 243 (where an 
employee sustains an injury which re- 
sults in the loss of an eye and the 
loss of hearing, and the state indus- 
trial commission makes an award 
based upon the loss of the eye, but 
makes no finding as to whether or 
not there was a loss of hearing, and 
makes no award based upon a loss 
of hearing, it has the jurisdiction to 
make a finding of the loss of hearing 
and an award based upon it). 


82. Frizzi’s Case, 130 N.E. 95, 237 
Mass. 460 (suspension of payments 
for total incapacity, with the ex parte 
approval of the board, is to be con- 
strued as leaving open for future 
determination the question whether 
or not the payments were properly 
discontinued and whether or not par- 
tial incapacity exists and, if so, to 
what extent). 

83. Right to modify or set aside 


agreements or settlements generally 
see infra § 1466. 


84 Herndon v. S. A. Robertson 
Const. Co., (Mo.App.) 59 S.W.(2d) 75. 


85. Matters concluded by original 
award see supra § 1396. 


86. See statutory provisions; and 


supra §§ 1381, 1382. 


87. See statutory provisions; 
es roe this section; and §§ 
1414, 


[a] “It is the duty of the bureau 
to consider and pass upon any addi- 
tional proof that may be submitted 
at a later time, and in a proper pro- 
ceeding the bureau may be required 
to pass upon such proof. a ei EBhe 
claimant is entitled to the judgment 
of the bureau, rather than to the 
judgment of its secretaries, clerks, or 
employees.” Hanson v. North Dakota 
Workmen’s Compensation Bureau, 218 
N.W. 215, 217, 56 N.D. 525. 


[b] “Incapacity” as determining 
factor.—Under a provision that an 
award of compensation may be re- 
viewed on the application of either 
party on the ground that the inca- 
pacity of the injured workman has 
subsequently increased or diminished, 
by the use of the term “incapacity 
of the injured employee” the legisla- 
ture has established the test of ‘‘in- 
eapacity” as the determining factor 
whether an award shall be diminished 
or increased, as the case may be; the 
“incapacity” which the legislature 
had in mind was the incapacity to 
perform labor; this, of course, is not 
applicable to the class of cases which 
the legislature has expressly declared 
to be that of total disability, such 
as the loss of both legs, ete., and for 
which there is a fixed period of com- 
pensation. Safety Insulated Wire & 
Cable Co. v. Court of Common Pleas 
in and for Hudson County, 100 A. 846, 
90 N.J.Law 114. See Updike Grain Co. 
v. Swanson, 174 N.W. 862, 103 Neb. 
872 (under a provision that the 
amount of an award payable periodi- 
eally may be modified after a certain 
period on an application on the ground 
of increase or decrease of incapacity 
due solely to the injury, neither par- 
ty is remediless in case of a change 
or an “increase or decrease of inca- 
pacity” in the condition of an injured 
employee). 


88. Letourneau v. Davidson, 
N.W. 462, 464, 218 Mich. 334. 


“The amount to be awarded is in 
no way dependent upon the probabil- 
ity of a more speedy and complete 
recovery by a person young in years 


cas- 
1398— 


188 


than by one of advanced age. It de- 
pends entirely upon the nature and 
extent of the disability and the wages 
earned. So long as the disability con- 
tinues, the payments must continue, 
within the limits fixed by the act. 
Any attempt to determine that a part 
of the disability is due to an injury 
from which there has not been a re- 
covery, and a part to conditions in- 
cident to old age, would be entering 
upon a field of speculation, which we 
think neither the board nor this court 
should be at liberty to explore.” Le- 
tourneau v. Davidson, 188 N.W. 462, 
464, 218 Mich. 334. 


Increase denied because of prema- 
ture old age see infra § 1405. 


89. Bartlett Hayward Co. v. Indus- 
trial Accident Commission, 265 P. 195, 
203 Cal..522. 


90. Bartlett Hayward Co. v. Indus- 
trial Accident Commission, supra. 


91. Bartlett. Hayward Co. v. In- 
dustrial Accident Commission, supra. 


{a] “The term is relative.”—Bart- 
lett Hayward Co. v. Industrial Acci- 
pase eB shar hap 265 P.. 195, "199% 203 
al. : 


92. Aitna Life Ins. Co. v. Indus- 
trial Commission of Utah, 274 P. 139, 
73 Utah 366 (especially if the previ- 
ous award purports to be final). 


93. Increase of disability see in- 
fra § 1405. 


Injury or disability becoming per- 
manent see infra § 1404. 


Termination or decrease of disabil- 
ity see infra § 1406. 


94. Colo.—Colorado Fuel & Iron 
Co. v. Industrial Commission of Colo- 
rado; 275 P. 910, 85 Colo. 237. 


Conn.—Henderson v. Mazzotta, 157 
A. 67, 113 Conn. 747; Bowne v. Stam- 
ford Rolling Mills Co., 111 A. 215, 95 
Conn. 295. ae 


N.C.—Willianis v. Thompson, 166 S. 
BE. 906, 203 N.C. 717. 


Okl.—Travelers’ Ins. Co. vy. Chan- 
dler, 25 P.(2d) 694; Sturm Drilling 
Co. v. Story, 24 P.(2d) 650; Combina- 
tion Drilling Co. v. Wiggs, 20 P.(2d) 
901, 163 Okl. 88; Patterson Steel Co. 
v. Turnham,-15 P.(2d) 571, 160 Okl. 
98; Southern Drilling Co. v. Walters, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


re 


§ 1399] 


ground applicable, a necessary®® ground for. the al- 
Such change in condition refers to condi- 
tions different from those existent when the award 
a continued incapacity of the same 
kind and character and for the same injury is not a 
change of condition;®? nor is a continued incapacity 
that has always been better or worse than it was 


teration. 


was made;°° 


15 P.(2d) 566, 160 Okl. 60; Kano Oil 
Co. v. Robertson, 11 P:(2d) 759, 157 
Okl. 192; Oklahoma Ry. Co. v. Crab- 
tree, 7 B.(2d) 477, 154 Okl. 196; A.A. 
Davis & Co. v. Young, 7 P.(2d) 459, 
154 Okl. 144; Underwriters’ Land Co. 
v. Dirst, 4 P.(2d) 1015, 152 Okl. 286; 
Coalton Coal Co. v. Pulvirenti, 296 P. 
415, 147 OkKl. 205; Gilliland Oil Co. v. 
State Industrial Commission, 273 P. 
208, 185 Okl. 21; Vietti v. Crowe Coal 
Co., 271 P. 160, 183 Okl. 81. 


Tenn.—Bon Air Coal & Iron Corpo- 
ration v. Johnson, 283 S.W. 447, 153 
Tenn. 255. 


95. Ariz—Doby v. Miami 
Co., 14 P.(2d) 476, 40 Ariz. 490. 


Ga.—tInterstate Telephone Co. v. 
Holt, 163 S.B. 234, 45 Ga.App. 85; 
Teems v. American Mut. Liability 
Ins. Co., 151 S.E. 826, 41 Ga.App. 100. 


Ill.— Franklin County Mining Co. 
v. Industrial Commission, 153 N.E. 
608, 322 Ill. 555; Bloomington, D. & 
Cc. R. Co. v. Industrial Board, 114 N. 
BE. 511, 276 Tl. 120. 


Mich.—Panozzo v. Ford Motor Co., 
237 N.W. 369, 255 Mich. 149; Peet v. 
City Bakery Co., 213 N.W. 692, 238 
Mich. 431; Anderson v. Ford Motor 
Co., 205 N.W. 588, 232 Mich. 500; Bur- 
ley v. Central Paper Co., 192 N.W. 538, 
221 Mich. 595. 


Mo.—State ex rel. Sei v. Haid, 61 
S.W.(2d) 950 [quash cert (App.) 50 
S.W.(2d) 664]. 


Ohio.—State v. Industrial Commis- 
sion of Ohio, 180 N.E. 376, 125 Ohio 
St. 27. 


Okl.—Boardman & Co. v. Clark, 26 
P.(2d) 906; Eagle-Picher Lead Co. 
v. Black, 22 P.(2d) 907, 164 Okl. 67; 
Sampley (Southwest Const. Co.) v. 
Aldridge, 22 P.(2d) 1036, 164 Okl. 66; 
4®tna Life Ins. Co. v. Hennington, 21 
P.(2d) 7738, 163 Okl. 198; Gulf- Pipe 
Line Co. of Oklahoma v. Keener, 20 
P.(2a) 170, 162 Okl. 281; Lawton Oil 
& Refining Co. v. Nichols, 16 P.(2d) 
585, 160 Okl. 176; American Oil & Re- 
fining Co. v. Kincannon, 3 P.(2d) 877, 
154 Okl. 129; Summit Drilling Co. v. 
Graham, 6 P.(2d) 693, 154 Okl. 64; 
Roxana Petroleum Corporation  v. 
Hornberger, 1 P.(2d) 393, 150 Okl. 
257; White Oak Refining Co. v. White- 
head, 298 P. 611, 149 Okl. 297; Mar- 
land Production Co. v. Hogan, 294 P. 
115, 146 Okl. 220; Boggs v. U. S. Fi- 
delity & Guaranty Co., 281 P. 226, 139 
Okl. 155; Industrial Track Const. Co. 
v. Colthrop, 269 P. 263, 132 Okl. 77; 
Cagle v. Federal Mining & Smelting 
Co., 240 P. 617, 112 Okl. 247; Tidal 
Refining Co. v. Tivis, 217 P. 163, 91 
Okl. 189; Caswell v. Bird, 16 P.(2d) 
859, 160 Okl. 224 (under the statute, 
in existence at the time of the in- 
jury, vesting the commission with a 
continuing jurisdiction, it is unneces- 
sary to show a change in condition 
where the original award was not a 
final award). 


Trust 


Tenn.—Hartford Hosiery Mills v. 
Jernigan, 259 S.W. 546, 149 Tenn. 241. 


Tex.—Independence Indemnity Co. 
v. White, (Commn.App.) 27 S.W.(2d) 
529 [rev (Civ.App.) 10 S.W.(2d) 263]. 


W.Va.—Burdette v. State Compen- 
sation Com’r, 161 S.E. 556, 111 W.Va. 
299. 
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found to be.®8 


See Georgia Casualty Co. v. Indus- 
trial Accident Commission, 170 P. 625, 
177 Cal. 289 [foll Hogeberg v. Indus- 
trial Accident Commission of Califor- 
nia, 256 P. 413, 201 Cal. 169, and expl 
Bartlett Hayward Co. v. Industrial 
Accident Commission, 265 P. 195, 203 
Cal. 522 as construing statute prior to 
enactments enlarging the power of 
the commission in its continuing ju- 
risdiction] (where no new facts have 
occurred, the commission has no au- 
thority to review, increase, or dimin- 
ish its award). 


[a] “Change in condition” condi- 
tion precedent to right to review.— 
Home Accident Ins. Co. v. McNair, 
161 S.E. 131, 173 Ga. 566 [answers to 
certified questions conformed to 162 
S.E. 635, 44 Ga.App. 659]. 


{[b] Under English act (1) there 
must have been a change of circum- 
stance. Crossfield v. Tanian, [1900] 
2 Q.B. 629; Bryson vy. Dunn, 8 F.(Ct. 
Sess.) 226. (2) It is not necessary 
that a dispute. shall have arisen. 
Tyne Tees Shipping Co. v. Whitlock, 
[1913] 3 K.B. 642, 6 B.W.C.C. 559. 


96. Gonirenki v. American Steel 
& Wire Co., 137 A. 26, 106 Conn. 1; 
Hartford Hosiery Mills v. Jernigan, 
259 S.W. 546, 149 Tenn. 241; Bell v. 
State Compensation Com’r, (W.Va.) 
169 S.BH. 162. See cases infra this 
note; and notes 97, 98. 


[a] “Change in condition,” as, used 
in the provision of the compensation 
act warranting the review of an 
award, means a change in condition 
occurring after the last award of the 
commission. Commonwealth Mining 
Co. -v. Atterberry, 22 P.(2d) 78, 168 
Okl. 294; Williams Bros. v. State In- 
dustrial Commission, 21 P.(2d) 487, 
163 Okl. 155; Noble Drilling Co. v. 
Winks 717) VPi¢2d) 97h M61 Ok1s22385 
Brown Bros. v. Parks, 7 P.(2d) 898, 
155 Okl. 16; Evans-Wallower Lead Co. 
v. Bayless, 7 P.(2d) 411, 154 Okl. 194; 
Underwriters’ Land Co. v. Dirst, 4 
P.(2d) 1015, 152 Okl. 286; Loffland 
Bros. Co. v.. Velvin, 3 P.(2d) 855, 152 
Okl. 83; K. D. Oil Co. v. Datel, 292 P. 
564, 145 Okl. 264; Boggs v. U. S. Fi- 
delity & Guarantee Co., 281 P. 226, 
139 Okl. 155; Vietti v. Crowe Coal 
Co., 271 P. 160, 133 Okl. 81; Industrial 
Track Const. Co. v. Colthorp, 269 P. 
263, 132 Okl. 77; Summers v. Bende- 
lari, 262 P. 648; 128 Okl. 248; Tidal 
Refining Co. v. Tivis, 217 P. 163, 91 
Okl. 189. 


97. Doby v. Miami Trust Co., 14 
P.(2d) 476, 40 Ariz. 490; Cates vy. 
Bain-Beard v. Welding & Machine Co., 
2 La.App. 556; State ex rel. Sei v. 
Haid, (Mo.) 61 S.W.(2d) 950 [quash 
cert (App.) 50 S.W.(2d) 664]; Hassell 
v. C. J. Reineke Lumber Co., (Mo. 
App.) 54 S.W.(2d) 758; Independence 
Indemnity Co. v. White, (Tex.Commn. 
App.) 27 S.W.(2d) 529 [rev (Civ.App.) 
10 S.W.(2d) 263]. 


[a] Injury developing into more 
serious injury compensable in dif- 
ferent manner distinguished.—State 
ex rel. Sei v. Haid, (Mo.) 61 S.W.(2d) 
ee [quash cert (App.) 50 S.W.(2d) 


98. State ex rel. Sei v. Haid, su- 
pra. 

99.. Peet v.-City Bakery Co:,- 213 
N.W. 692, 238 Mich. 431; Oard v.. 
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The change must be material and 
substantial;®® it must be due to the original injury,* 
even though manifesting itself in injuries not ex- 
pressly enumerated in the original award? or there- 
tofore compensated ;* and, although there is some 
authority to the contrary,‘ it must be a change in the 
physical condition of the employee affecting his earn- 


Hope Engineering Co., (Mo.App.) 64 
S.W.(2d) 707; Hassell v. C. J. Rein- 
eke Lumber Co., (Mo.App.) 54 S.W. 
(2d) 758. See cases infra this note. 


[a] That claimant’s condition is 
due solely to pendency of litigation 
and uncertainty as to continuance of 
payments constitutes such a changed 
condition of facts as to justify the 
termination of compensation. Ko- 


walski v. New York, N. H. & H. R 


Co., 164 A. 653, 116 Conn. 229, 86 A. 
LR. 957. 

[b] Illustrations of change in 
condition.—(1) Extreme loss of 


weight and marked loss of mentality, 
changed habits and total inability to 
work since award of compensation for 
temporary total disability. Oard v. 
Hope Engineering Co., (Mo.App.) 64 
S.W.(2d) 707. (2) Necessity of hos- 
pital treatment after attempt to do 
light work offered by employer at 
time of reduction of compensation. 
Walton v. South Kirby, ete., Colliery, 
5 B.W.C.C. 640, 107 L.T.Rep.N.S. 3387. 
(3) Necessity of incasing claimant’s 
body in plaster cast, with resulting 
difficulty in obtaining employment. 
Henderson vy. Mazzotta, 157 A. 67, 113 
Conn. 747. (4) Partial loss of use of 
foot, where the loss of toes, for which 
compensation had been awarded, con- 
curred with other injuries in the foot 
arising out of the same accident, in 
causing the partial loss. General Ac- 
cident, Fire & Life Assur. Corpora- 
tion v. Beatty, 168 S.E. 302, 45 Ga. 
App. 104 [conforming to answers 162 
S.E. 668, 174 Ga. 314]. (5) Perform- 
ance of operation after the original 
award, although necessity for opera- 
tion existed at the time. Union Iron 
Works v. Industrial Accident Com- 
ma ee of California, 210 P. 410, 190 
al. $ 


1. Panozza v. Ford Motor Co., 237 
N.W. 369, 255 Mich. 149; Eagle-Picher 
Lead Co. v. Black, 22 P.(2d) 907, 164 
Okl. 67; Sampley (Southwest Const. 
Co.) v. Aldridge, 22 P.(2d) 1036, 164 
Okl. 66;. 4tna Life Ins. Co. v. Hen- 
nington, 21 P.(2d) 773, 163 Okl. 198; 
Noble Drilling Co. v. Link, 17 P.(2d) 
971, 161 Okl. 238; Incas Lead & Zine 
Co. v. Morgan, 17 P.(2d) 370, 161 Okl. 
33; Loffland Bros. Co. v. Velvin, 3 P. 
(2d) 855, 152 Okl. 83; Summers v. 
Bendelari, 262 P. 648, 128 Okl. 243; 
Hartford Hosiery Mills v. Jernigan, 
259 S.W. 546, 149 Tenn. 241. 


2. Skelly Oil Co. v. Standley, 297 
Pye 230, AS MOK wie 


3. Combination Drilling Co. v. 
Wiggs, 20 P.(2d) 901, 163 Okl. 88; 
Skelly Oil Co. v. Standley, 297 P. 235, 
148 Okl. 77. 


4. U.S. Fidelity & Guaranty Co. v. 
State Industrial Commission, 244 P. 
432, 115 Okl. 273 (the statutory ex- 
pression, “change in condition,” might 
properly be applied to conditions oth- 
er than physical which have a direct 
bearing on the rights of the injured 
workman; accordingly, where a work- 
man no longer has employment, and, 
by reason of his injury, is unable to 
secure such employment as he has 
formerly performed, and which he is 
capable of rendering, an award is 
justified which had not been justified 
when he had lost no earnings because 
Beat injury). See cases infra this 
note. 
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ing capacity;> accordingly, a change in economic 
conditions has been held insufficient to authorize a 
modification of an award,® although the employee, 
as a result of his physical condition, is unable to ob- 
A provision for the alteration 
of an award on the ground of a change in condition 
does not authorize a review for the correction of a 
mistake in fixing the amount of the original award.® 


[§ 1400] (4) Injuries Not Included or Considered 
in Original Award. An injury, caused by the same 
accident but overlooked, unmentioned, or unknown 
in making the original award, will, under provisions 
empowering the compensation officials to change their 
awards in the exercise of a continuing jurisdiction, 
A statute, limiting 


tain employment.’ 


authorize an additional award.® 
the compensation for a particular 


fa] Under English law (1) on an 
application for review, the judge or 
arbitrator may properly consider a 
general rise in the scale of wages 
(Woodilee Coal & Coke Co. v. McNeill, 
[1918] A.C. 43; Cory Brothers & Co. 
WA Dairies Lilia) KelbeoriiaAue Lodi] 
W.C.&I. 271; Thomas v. Nixon’s Nav- 
igation Co., Ltd., 117 L.T.Rep.N.S. 
513), (2) a general fall in wages or 
the fact that no work is available 
(Portland Colliery Co., Ltd. v. Mur- 
ray, [1923] A.C. 566; McDonald v. 
Wilsons, ete., Coal Co., [1912] A.C. 
513, 5 B.W.C.C. 478; Fallens v. Dixon, 
Litas, e923) SsCr951), C3) sthesin= 
creased earnings of the employee 
(Anley v. Neale, 9 W.C.C. 34), (4) or 
the failure of the workman to ob- 
tain employment (Silcock v. Golight- 
ly, [1915] 1 K.B. 748, 8 B.W.C.C. 48). 


Change of domicile as change of 
conditions see infra § 1412. 


5. Ga.—Travelers’ Ins. Co. vy. Hurt, 
167 S.E. 175, 176 Ga. 153 [answers 
congormed to 167 S.E. 323, 46 Ga.App. 
229). 


Ind.—Jackson Hill Coal & Coke 
Co. v. Gregson, 150 N.E. 398, 84 Ind. 
App. 170. 

Mich.—Anderson y. Ford Motor Co., 
205 N.W. 588, 232 Mich. 500; Bur- 
ley v. Central Paper Co., 192 N.W. 538, 
221 Mich. 595. 


Okl.—Incas Lead & Zinc Co. 
Morgan, 17 P.(2d) 370, 161 Okl. 33. 


Tex.—Cooper v. U. S. Fidelity & 
Guaranty Co., (Commn.App.) 33 S.W. 
(2d) 189 [den reh (Commn.App.) 29 
S.W.(2d) 971, aff (Civ.App.) 14. S.W. 
(2d) 342]; Independence Indemnity 
Co. v. White, (Commn.App.) 27 S.W. 
(2d) 529 [rev (Civ.App.) 10 S.W.(2d) 
263]; Daniels v. Southern Surety Co., 
(Civ.App.) 40 S.W.(2d) 209. 


Va.—Allen vy. Mottley Const. Co., 
170 S.E. 412. 


[a] Financial needs of dependent. 
—The expression ‘‘a change in condi- 
tions,” as used in a provision vesting 
the industrial board with a contin- 
uing jurisdiction over its awards, “has 
no reference to such change of con- 
dition as may affect the financial 
needs of one found to be a dependent 
at the time the award was made.” 
Jackson Hill Coal & Coke Co. v. Greg- 
son, 150 N.E. 398, 399, 84 Ind.App. 
170. Change of condition as not ap- 
plicable to subsequent marriage see 
infra § 1413. 


6 McCormick S: S. Co. v. U.S. 
Employees’ Compensation Commis- 
sion, 64 F.(2d) 84; Lerner vy. Jakwall 
Embroidery Co., 196 N:Y.S. 736, 203 
App.Div. 381. See cases infra note 7. 


Vv. 


injury, does not 


-_{a] “It is not the object of the 
act to create an unemployment in- 
surance for those who have been in- 
jured, but merely to compensate for 
decrease in earning capacity due to 
the injury.” McCormick S. S. Co. v. 
U. S. Employees’ Compensation Com- 
mission, 64 F.(2d) 84, 86. 


[b]. GenerA4l “increase in wages 
does not authorize an increase in com- 
pensation although a provision of the 
act provides for the increase of a pre- 
vious award ‘on the ground of a 
change in condition” and another 
provision authorizes such change as 
may be just. Lerner v. Jakwall Em- 
broidery Co., 196 N.Y.S. 736, 203 App. 
Div. 381. 


Diminution or increase of earnings 
generally see infra § 1408. 


7. Travelers’ Ins. Co. v. Hurt, 167 
S.E. 175, 176 Ga. 153 [answers con- 
ape kn to 167 S.E. 328, 46 Ga.App. 


“To construe it [provision for re- 
view of awards on ground of a 
‘change in condition’] otherwise 
might entitle one who had been par- 
tially incapacitated for work to the 
compensation of one who had been 
totally incapacitated, in the event of 
a change in economic conditions ex- 
isting in the country which would 


‘throw a workman out of employment. 


The fact that in the instant case the 
injured employee was. discharged 
from his employment, and, as a re- 
sult of his physical condition which 
had not changed but which was due 
to the injury sustained, is unable to 
obtain employment, would not bring 
the case within the [provision].” 
Travelers’ Insurance Co. v. Hurt, 167 
SLi Saieyed6. Ga. 153. 


8. Reagan v. Baxter Foundry & 
Machine Works, (Idaho) 27 P.(2d) 62; 
Hassell v. C. J. Reineke Lumber Co., 
(Mo.App.) 54 S.W.(2d) 758; Sei v. A. 
Guthrie & Co., (Mo.App.) 50 S.W. 
(2d), 664 [cert quashed 61 S.W.(2d) 
950]; Independence Indemnity Co. v. 
White, (Tex.Commn.App.) 27 S.W.(2d). 
529 [rev (Civ.App.) 10 S.W.(2d) 263]. 
See Rodius v. Coeur d’Alene Mill Co., 
271 P. 1, 46 Idaho 692 (copy of birth 
certificate showing that child was 
illegitimate,. where illegitimacy is 
not conclusive as to the right to com- 
pensation, does not show such change 
of condition as to authorize the board 
to end, diminish, or increase compen- 
sation). 


Mistake generally see infra § 1414. 


9. Baltimore Pub. Co. v. Hendricks, 
143 A. 654, 156 Md. 74; Boardman & 
Co. v. Clark, (Okl.) 26 P.(2d) 906; 
Bryant v. Demo, 21 P.(2d) 747, 163 
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[§§ 1399-1401 


preclude the award of additional compensation for 
other injuries received at the time, for which the em- 
ployee has not been compensated.t® A statute, vest- 
ing the compensation officials with a continuing ju- 
risdiction, will not authorize the reéxamination of a 
question, determined at the original hearing, involv- 
ing the relation of a specific injury to the accident.*+ 


[§ 1401] (5) Aggravation of Injury. An aggra- 
vated condition which had not been considered in 
making the original award for the injury will, under 
provisions vesting the compensation officials with 
a continuing jurisdiction, authorize an additional 
award.'* Although a workman has been denied com- 
pensation for an injury because he still has the use of 
the organ in question, should the impairment in- 
crease, the compensation officials under a continuing 


Okl. 195; Coline Oil Corporation v. 
Clark, 17. P:(2d)"°372; 161-Okl. 1953>U. 
S. Fidelity & Casualty Co. v. Harri- 
son, 256 P. 752, 125 Okl. 90;- Plow- 
man v. State Industrial Accident 
Commission, (Or.) 23 P.(2d) 910; 
Spence v. State Compensation Com’r, 
157 S.E. 164, 110 W.Va. 162. 


[a] Matter going to basis of 
claimant’s right.—An injury, exist- 
ing from the date of the accident but 
not discovered by physicians nor con- 
sidered by the commissioner in fix- 
ing the original award, is a matter 
going to the basis of claimant’s right 
within the meaning of the provision 
authorizing the continued jurisdiction 
of the commissioner, just as much as 
though it were a further disability 
arising from the injury subsequent 
to the date of the original determina- 
tion of the matter by the commission- 
er. Spence v. State Compensation 
Com’r, 157 S.E. 164, 110 W.Va. 162. 


10. Plowman y. State Industrial 


| Accident Commission, (Or.) 23 P.(2d) 


910. 


11. State vy. Industrial Commis- 
SOR os Ohio, 183 N.E. 780, 126 Ohio 
« OG. 


12. Vanderbilt Mining Co. vy. In- 
dustrial Accident Commission, 258 P.- 
982, 85 Cal.App. 134; Employers’ Lia- 
bility: Assur. Corporation, Limited, of 
London, England v. Industrial Acci- 
dent Commission, 207 P. 60, 57 Cal. 
App. 257; Martin v. State Compensa- 
tion Com’r, 162 S.E. 486, 111 W.Va. 
420; Mullens v. State Compensation 
Conn’ 5 Ti Si2 1105.) 11 0) Wie Viet pL 
Bonner v. State Compensation Com’r, 
156 S.E. 847, 110 W.Va. 38; Hall v. 
State Compensation Com’r, 153 S.E. 
510, 109 W.Va. 230. See Igo v. State 
Compensation Com’r, 166 S.E. 8, 112 
W.Va. 595 (recognizing the general 
rule that a claimant upon showing an 
aggravated condition not theretofore 
considered by the commissioner is en- 
titled to additional compensation, but 
holding the refusal to reopen the case 
warranted under the circumstances). 


[a] “New and further disability” 
distinguished from mere “continuing 
illness.”—Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Industrial Accident Commis- 
sion, 207 P. 60, 61, 57 Cal.App. 257. 


[b] Notwithstanding award for 
permanent disability, where the in- 
jury resulted in amputation, the com- 
mission has the power under its con- 
tinuing jurisdiction to increase the 
compensation awarded. Vanderbilt 
Mining Co. v. Industrial Accident 
ep tee tet 258 P. 982, 85 Cal.App. 

4, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1401-1405] 


jurisdiction to amend their decisions have the power 
to reconsider their order.?? 


[§ 1402] (6) Development of Disease. In the 
ease of the development of a disease, if claimant at 
the time of injury was suffering from the disease, the 
eompensation officials are not authorized to award 
additional compensation because of it;1* but if the 
disease had been merely dormant and became active 
because of the injury, additional compensation is au- 
thorized.t® 


{§ 1403] (7) Failure of Employee To Recover. 
Where an injured employee does not recover as ex- 
pected, the compensation officials, under the continu- 
ing jurisdiction vested in them by the act, may make 
an additional award.1® The officials are authorized 
to continue payments awarded, despite subsequent 
injuries delaying recovery, where the employee is 
still suffering from the original injury.t? On an ap- 
plication for additional compensation, where the fail- 
ure to recover is due to the employee’s lack of e¢are, 
the refusal of further compensation is authorized.1® 


[§ 1404] (8) Injury or Disability Becoming Per- 
manent. On a change in condition!® after an award 
for temporary disability?°® on a finding that the inju- 
ries are only temporary,”? or, although no change in 


13. Boscarino v. Carfagno & Drag-,y Industrial 
onette, 115 N.E. 710, 220 N.Y. 323, 


Ann.Cas.1918A 530. 
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Accident Commission of 
California, 246 P. 118, 77 Cal.App. 141. 


Change of condition as autherizing 


[71 C.J.] 1441 


condition is shown, after an award for temporary dis- 
ability where there has been no determination of 
the question of permanent disability,?* the compen- 
sation officials, within the terms of the continuing 
jurisdiction vested in them by the act, are authorized 
to reopen the case to determine the degree of perma- 
nent disability and to increase the compensation pre- 
viously awarded accordingly. To authorize the sub- 
sequent award, the permanent disability must be the 
result of the original injury.”* 


[§ 1405] (9) Increase of Disability. Ona change 
in condition,?* where the incapacity of the workman 
has increased,?° after an award for partial?® or tem- 
porary?’ disability, or for a specific injury,?* or 
where compensation has been denied,?® the compen- 
sation officials, within the terms of the continuing ju- 
risdiction vested in them by the act, are authorized 
to reopen the case to determine the degree of disa- 
bility and to award compensation or increase the 
compensation previously awarded accordingiy, pro- 
vided the disability is due to the original injury,*° 
and not to another cause,*! such as premature old 
age.?2 Although under certain provisions a contrary 
rule may be authorized,** where there is no change 
in the physical condition of the workman, the failure 
to obtain work is not a basis, it has been held, for 


Washabaugh, (Okl.) 26 P.(2d) 420; 
Haynes Bros. Drilling Co. v. Coin, 22 
P.(2d) 80, 163 Okl. 300. 


24. Change in condition generally 


14. Hadley vy. Department of La- 
bor and Industries, (Wash.) 25 P. 
(2d) 1081. 20. 
85 Ind.App. 659; 
15. Hadley v. Department of La-| Reciprocal Exchange, 


bor and Industries, supra. 


16. Dykes v. Ruddle, 128 So. 686, 
14 La.App. 106; Continental Casualty 
Co. v. Industrial Commission of Utah, 
260 P. 279, 70 Utah 354 [foll Attna 
Life Ins. Co. v. Industrial Commis- 
sion of Utah, 274 P. 139, 73 Utah 366 
(where commission expressly retain- 
ed jurisdiction)]. 


17. Cook v. Charles Hoertz & Son, 
164 N.W. 464, 198 Mich. 129. 


18. Faulkner v. Morehead & N. F. 
R. Co., 298 S.W. 392, 221 Ky. 198. 


19. Bartlett-Collins Glass Co. v. 
Washabaugh, (Okl.) 26 P.(2d) 420, 
422 (holding that an award for per- 
manent total disability is authorized 
after an award for temporary total 
disability and for permanent partial 
disability, although no change in con- 
dition is shown, “it does not seem to 
be denied that at the time of the [sub- 
sequent] hearing the disabili- 
ty of the respondent was permanent- 
ly total. If such condition existed 
due to the original injury, it was the 
duty of the commission to award com- 
pensation for such disability irre- 
spective of any former award for 
temporary total, permanent partial, 
or temporary partial disability’). 
See cases infra this note. 


[a] “New and further” disability, 
as specified ground for the review of 
an award, includes an injury which 
has become a “permanent disability.” 
Union Lumber Co. v. Industrial Acci- 
dent Commission of California, 12 P. 
(2d) 1047, 124 Cal.App. 584; Orinda 
Properties Co. y. Industrial Accident 
Commission of California, 260 P. 375, 
86 Cal.App. 1; General Accident, Fire 
& Life Assur. Corporation, Limited, 
of Perth, Scotland, v. Industrial Ac- 
cident Commission, 246 P. 570, 77 Cal. 
App. 314; Hutchinsen Lumber Co. v. 
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review generally see supra § 1399. 


Zeller v. Mesker, 155 N.E. 520, 
Collins v. Casualty 
242 N.W. 457, 
123 Neb. 227; Williams Bros. v. Addi- 
son, 21 P.(2d) 1047, 163 Okl. 264; Oil 
State Supply Co. v. Rotman, 15 P.(2d) 
33, 159 Okl. 253; Peter Adamson Coal 
& Mining Co. v. Pringle, 8 P.(2d) 51, 
155 Okl. 122; Luke v. Department of 
Labor and Industries of Washington, 
265 P. 176, 147 Wash. 149. 


21. Hustead v. H. FE. Brown Tim- 
ber Co., 17 FP. (2d): 927, 62 Idaho 590; 
Corvi v. J. R. Crowe Coal & Mining 
Co., 237 P. 1056, 119 Kan. 244; Lane & 
Soe Co. v. Wright, 258 P. 728, 126 


[a] Under provision authorizing 
additional award on increase of dis- 
ability, where, after an award for 
temporary disability, the disability 
is found to be permanent, the original 
award may be modified, inasmuch as 
“while in one sense the disability has 
remained constant, it has increased in 
the sense that it will continue to the 
end of the period for which the stat- 
ute allows compensation’’ and beyond 
the period which was originally pred- 
icated. Corvi v. J. R. Crowe Coal & 
epee Co., 237 P. 1056, 1068, 119 Kan. 


22. City of Yale v. Jones, (Okl.) 
26 P.(2d) 427; Humble Oil & Refining 
Co, v;,, Phelps;.. (OK?) 2.26. Ps2a)i- 207: 
Interstate Window Glass Co. v. Can- 
dler, (Okl.) 26 P.(2d) 198; Western 
Oil Corporation v. Davis, (Okl.) 23 P. 
(2d) 686; Haynes Bros. Drilling Co. 
v. Coin,. 22 P.(2d) .80, 163 Okl. 300; 
Continental Supply Co. v. Kirk, 22 P. 
(2d) 82, 163 Okl. 291; Boettcher v. 
Marland Refining Co., 21 P.(2d) 1070, 
163 Okl. 256; Loffland Bros. Drilling 
Co. v. State Industrial Commission, 
10 P.(2d) 1096, 157 Ok). 78; Geis Price 
Grain Co. v. Bailey, 9 P.(2d) 424, 155 
Okl. 302; Dailey, Crawford & Pevetoe 
v. Rand, 8 P.(2d) 738, 155 Okl. 229. 


23. Bartiett-Collins Glass Co. y. 


as authorizing change in compensa- 
tion see supra § 1399. 


25. Doss v. Cornelison & Kelly, 
261 P. 584, 124 Kan. 631; Blackman y. 
Buck Const. Co,, 238..N.W. 232, 255 
Mich. 237. See Carroll v. Internation- 
al Paper Co., 135 So. 776, 17 La.App. 
256 (an award for the permanent loss 
of function of an arm for which the 
maximum has been awarded cannot 
be increased); Brown vy. Leard, 131 
So. 311, 15 La.App. 298 (recognizing 
rule, but holding testimony not to 
show any increased incapacity). See 
also cases infra note 26. 


26. Metropolitan Casualty Ins. Co. 
v. Owen, 168 S.E. 88, 46 Ga.App. 627; 
Klum vy. Lutes-Sinclair Co., 210 N.W. 
251, 236 Mich. 100. 


27. Hustead v. H. E. Brown Tim- 
ber Co., 17 P.(2d) 927, 52 Idaho 590. 


28. Tulsa Gas Producing Co. v. 
Kelly, 300 P. 1000, 150 Okl. 257. 


29. Southern Mining Co. v. 
son, 280 S.W. 961, 2138 Ky. 245. 


_80. Young v. Industrial Commis- 
pion of Colorado, 253 P. 826, 81 Colo. 


Wil- 


31. See case infra note 32. 


32. Young v. Industrial Commis- 
ne of Colorado, 253 P. 826, 81 Colo. 


33. M’Alinden y. Nimmo & Co., 
[1920]* ALC. 39%... [29199 WC ea. 5 109 
(on an application for review of an 
award of compensation under Work- 
men’s Compensation Act [1906] 
Schedule I cl 16, in respect of an in- 
jury causing partial incapacity, if 
there is evidence before the arbitra- 
tor that, although there has been no 
change in the physical condition of 
the workman, yet his difficulty in find- 
ing suitable work is greater than had 
been supposed at the time at which 
the first award was made, the arbitra- 
tor may increase the amount of. com- 
pensation to be paid in respect of the 
incapacity). 
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additional compensation;°* nor, where an award is 
based on the permanent partial impairment of a 
member and there has been no increase in the degree 
of such impairment, is an additional award justified 
on a decrease of the employee’s earning power.*® 


[§ 1406] (10) Termination or Decrease of Disa- 
bility. Where the incapacity of the workman, on 
which an award was based, has diminished*® or ceas- 
ed,?* on a substantial change in the employee’s con- 
dition,®® the compensation officials, within the terms 
of the continuing jurisdiction vested in them by the 
act,?® are authorized to reopen the case to determine 
the degree of disability, if any, and to decrease or 
terminate the compensation accordingly. So, where 
the injury has been ameliorated by a surgical oper- 
ation, the employer or insurer may on application se- 
cure a reduction, or, 1n a proper case, a cessation of 
The modification of the original 
award is authorized, where the disability has ceased, 


compensation.*° 


34. Mullen v. Department of Labor 
and Industries of Washington, 288 P. 
926, 927, 157 Wash. 329 (“failure to 
obtain work is not proof of aggrava- 
tion of injury’’). 


35. Smith v. Brown, 144 N.E. 849, 
81 Ind.App. 667. 


[a] Reason for rule.—Although 
the loss of earning power may be evi- 
dence tending to show the extent of 
impairment, it is not a basis for mod- 
ifying the award, inasmuch as it was 
intended that such award should cov- 
er all disability arising therefrom, 
whether total or partial, and should 
be effective, although no actual dis- 
ability should result. Smith ‘ v. 
Brown, 144 N.E. 849, 81 Ind.App. 667. 


36. Bailey v. Gifford Sand & Grav- 
el Co., (La.App.) 145 So. 712 [annul- 
ling (App.) 140 So. 240]; In re Gin- 
ley, 138 N.E. 719, 244 Mass. 346. 


37. Pye v. Southwestern Gas & 
Hlectric Co., 85 So. 232, 147 La. 537; 
Roussel v. Colonial Sugars Co., (La. 
App.) 147 So. 75; Sadler v. Louisiana 
Central Lumber Co., 8 La.App. 762; 
Safety Insulated Wire & Cable Co. v. 
Court of Common Pleas in and for 
Hudson County, 100 A. 846, 90 N.J. 
Law 114. 


[a] Reason for rule.—“The basic 
principle of the compensation act is 
indemnity.’ Safety Insulated Wire 
& Cable Co. v. Court of Common Pleas 
in and for Hudson County, 100 A. 846, 
848, 90 N.J.Law 114. 


[b] Duty of court to interfere and 
grant relief, on a proper application, 
when it appears that the incapacity 
on which the award was based has 
diminished or ceased. Safety Insu- 
lated Wire & Cable Co. v. Court of 
Common Pleas in and for Hudson 
County, 100 A. 846, 90 N.J.Law 114. 


38. Skelton Lead & Zine Co. v. 
State Industrial Commission, 229 P. 
255, 100 Okl. 188. See State ex rel. 
Sei v. Haid, (Mo.) 61 S.W.(2d) 950, 
954 [quash cert (App.) 50 S.W.(2d) 
664] (“an employer [cannot] come 
in and get an award diminished by 
showing that the condition of the em- 
ployee . . . did cause a shorter 
period of disability than the commis- 
sion found it had; nor by showing 
that, although the same condition 
still existed, it would cause a shorter 
period of disability than the commis- 
sion found it would. An employer, to 
be entitled to an order diminishing 
an award, must show that the origi- 
nal condition, upon which the award 
was predicated, no longer existed ei- 
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elapsed.*? 


ther because of a gradual and pro- 
gressive improvement which had 
finally resulted in a substantially im- 
proved condition or because the orig- 
inal condition -had suddenly cleared 
up’). See also Clark v. Forest Lum- 
ber Co., (La.App.) 142 So. 187 (an 
award for permanent total disability 
is not to be reduced because the em- 
ployee does a little work on his own 
farm). 


[a] Reason for rule-——The Work- 
men’s Compensation Law is based on 
the theory of protection against hard- 
ships resulting from impaired earning 
capacity through accidental injury in 
employment, and not on indemnity 
for such injury. Skelton Lead & Zinc 
Co. v. State Industrial Commission, 
229 P. 255, 100 Okl. 188. 


[b] Under provision that eompen- 
sation for temporary total disability 
be paid only during continuance, an 
injury resulting in temporary total 
disability may be compensated for 


only so long as such disability con- | 


tinues, and when there is a partial 
restoration of earning capacity, the 
compensation commission, on a prop- 
er application, must classify the in- 
jury anew and make a corresponding 
change in the award. Skelton Lead & 
Zine Co. v. State Industrial Commis- 
sion, 229 P. 255, 100 Okl. 188. 


Change in condition generally as 
authorizing change in compensation 
see supra § 1399. 


39. Time for application and limi- 
tations see infra § 1416. 


40. McNally v. Hudson, etc, R. 
Co., 95 A. 122, 87 N.J.Law 455 [aff 
96 A. 2938, 88 N.J.Law 729]; Dahl v. 
Workmen’s Compensation Bureau of 
North Dakota, (N.D.) 248 N.W. 273. 


41. Consolidated Cement Co. vy. 
Baker, 284 P. 415, 129 Kan. 845 
(where, on an appeal te the district 
court from an award of compensation, 
that court found that the workman 
had sustained a permanent loss of 
the use of a leg and awarded compen- 
sation accordingly, if it afterward de- 
velops that the workman has recov- 
ered the use of his leg, the commis- 
sion is authorized to modify the 
award under Workmen’s Compensa- 
tion Act [1927] § 28). 

42. Whitehead Coal Mining Co. v. 
State Industrial Commission, 204 P. 
905, 85 Okl. 80. 

43. South v. Indemnity Ins. Co. of 
North America, 146 S.E. 45, 39 Ga. 
App. 47. 


although affirmed on appeal.4t 
is terminated, the officials have no authority to ter- 
minate payments before the period of compensation 
provided for the particular disability in the aet has 
Where the condition of claimant has 
changed and he is entitled to less compensation than 
that originally awarded, the compensation officials 
are not authorized to terminate the compensation on 
the ground that the employee has received more than 
if the new finding had been made originally,#? but 
should order the compensation decreased for the con- 
tinuing disability.*# 
although the inability to work continues, where it is 
not a proximate result of the injury because of which 
compensation was originally awarded.*5 


oe) 5 


r 
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Until the disability 


Such termination is authorized, 


Return to work.4® Where an injured employee is 
employed again, the compensation officials, under 
particular provisions applicable, are authorized to 
diminish or terminate the original award,*’ provided 


[a] Reason for rule—The -em- 
ployee cannot be required to account 
for moneys legally paid under the 
previous award. South v. Indemnity 
Ins. Co. of North America, 146 S.E. 45, 
39 Ga.App. 47. 


44. South v. Indemnity Ins. Co. of 
North America, supra. 


45. Kowalski vy. New York, N. H. & 
HH. RCo... 164 A: 653, 116 Gonn. w22905 
86 A.L.R. 957. 


46. Refusal to accept employment 
see infra § 1410. 


47. See cases infra this note. See 
also Frank vy. Deemer Steel Casting 
Co., (Del.Super.) 110 A. 561 (where 
so authorized by the act, the compen- 
sation officials may, in a proper case, 
without determining the general earn- 
ing power of the injured employee, or- 
der him to work at employment suita- 
ble to his capacity which has been 
procured for him and reduce his com- 
pensation accordingly). 


[a] Change in condition.—Where 
an injury is classified as a temporary 
total disability and the employee, aft- 
erward, is able to earn wages at oth- 
er employment, this constitutes a 
change in condition on which the com- 


= 


pensation officials are authorized to” 


classify the disability anew and di- 
minish the original award according- 
ly. Skelton Lead & Zinc Co. v. State 
Industrial Commission, 229 P. 255, 100 
Okl. 188 (holding it the duty of the 
commission to reclassify). 


{b] Compensation for partial dis- 
ability.— Where the injury of an em- 
ployee has decreased so far that he 
is employed again, a provision that in 
case of partial disability he shall be 
paid a certain compensation, based 
on the difference between his wages 
at the time of his injury and what he 
is able to earn afterward, must be 
complied with. Moshinski vy. Kay 
Salt Co., 172 N.W. 441, 206 Mich. 83. 
Amount of compensation for partial 
disability generally see supra § 542. 


[c] “Returns to work.’”—(1) Un- 
der a provision for the termination or 
decrease of compensation for total 
disbility where the employee “returns 
to work,” the commission is author- 
ized to modify tke original award if 
the employee has returned to work, 
whether or not his incapacity has de- 
creased. Superior Coal Co. v. Indus- 
trial Commission, 151 N.E. 890, 321 
Ill. 240. (2) Where the employee is 
earning more than when he was in- 
jured, the payments of compensation 
should be terminated. Snowdon & 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1406-1410] 


his work is at the particular employment in which 


he was engaged when injured.*® 


{§ 1407] (11) Recurrence of Disability. 
compensation officials, under the continuing jurisdic- 
tion vested in them by the act,*#® have the power to 
inerease the compensation previously awarded on 
a recurrence of the employee’s disability.®° 


[§ 1408] (12) Diminution or Increase of Earn- 
The compensation officials, under the con- 
tinuing jurisdiction vested in them by the act,°* have 
no power to change compensation as wages vary.®° 
In determining whether or not a previous award 
should be modified, the earning capacity of the em- 
ployee is to be distinguished from the actual wages 


ings.®* 


earned.>* : 


[§ 1409] (13) Refusal To Submit to Surgical or 


Medical Treatment.®> Refusal of 


McSweeney Co. v. Industrial Commis- 
sion, 155 N.E. 277, 324 Ill. 423. (3) 
The expression includes working ina 
soft drink parlor and selling cigars 
and soft drinks. Superior Coal Co. v. 
Industrial Commission, supra. 


{d] Under provision that compen- 
sation be bas on difference in earn- 
ing capacity “in the same employment 
or otherwise,” an injury which may 
result in temporary total disability 
to work in the particular employment 
in which the injury was sustained is 
not the proper basis of an award of 
compensation for temporary tota} dis- 
ability, if the injured employee is ac- 
tually earning wages in some other 
employment with which such injury 
does not interfere; in other words, 
compensation is to be based on wage- 
earning capacity either in the same or 
some other employment. Skelton 
Lead & Zine Co. v. State Industrial 
Commission, 229 P. 255, 100 Okl. 188. 


[e] Under English act (1) on an 
application for review, the judge or 
arbitrator may properly consider the 
workman’s failure to seek light work. 
Anglo-Australian Steam Nav. Co. v. 
Richards, 4 B.W.C.C. 247. (2) Where 
the employee is fit for light work but 
has made no effort to obtain it, com- 
pensation for total incapacity is prop- 
erly reduced (Williams v. Ruabon 
Coal, etc., Co.,.7 B.W.C.C. 202); (3) 
but compensation should not be ter- 
minated on that general ground as 
long as incapacity due in part to the 
accident continues (Devlin v. Chapel 
Coal Co., 8 B.W.C.C. 357, [1915] S.C. 
71). (4) Where a workman recovers 
partially so as to be able to do light 
work provided by the employers, he 
cannot be dismissed in consequence of 
a reduction of the staff without a re- 
view of the award originally made. 
Macdonald or Duris v. Wilsons & 
Clyde Coal’ Co., [1912], A.C. 513, 


48. Warner v. Michigan Electric 
Ry. Co., 226 N.W. 887, 248 Mich. 60 
(where the act provides that compen- 
sation for the loss of wages is to be 
measured by the impairment of the 
earning capacity of an employee in 
the particular employment in whieh 
he was engaged, although he has 
since secured other employment, if he 
is still disabled from performing the 
duties of his original employment, 
he may not be deprived of the com- 
pensation originally awarded). 


49. Seo supra § 1381. 


50. Pacific Gas & Electric Co. v. 
Industrial Accident Commission of 
California, 263 PB. 869, 88 Cal.App. 513; 
M. J. Hoffman Const. Co. v. Working, 
(Ind.App.) 187 N.E. 677. See Comer 
v. Standard Oil Co. of New York, 163 
A. 269, 131 Me. 386 (holding statute 
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undergo a reasonable surgical operation may be 


urged by an application to review or terminate com- 


The 


pensation,®® and so of refusal to accept treatment ;** 
but the denial of a reduction of compensation on 
the ground that the existing disability is caused or 
aggravated by an unreasonable refusal to accept 
proper medical treatment is authorized where there 
has not been a sufficient tender of such treatment ;>° 
where an injured employee interrogated before the 
arbitrator offered to undergo the operation at the 
employer’s expense, and the offer was ignored, the 
employer cannot, ‘on review, ask diminution of the 
award for total disability on the ground that the 
employee may eventually be cured.°® 


{[§ 1410] (14) Refusal To Accept Emplceyment. 


Upon an injured employee’s refusal of work, provid- 


the employee to 


authorizing additional compensation 
on recurrence of injury after discon- 
tinuance of compensation not appli- 
cable). 


[a] Recurrence of temporary total 
disability.—M. J. Hoffman Const. Co. 
v. Working, (Ind.App.) 187 N i 677. 


51. Change in conditions as includ- 
ing general economic condition see 
supra § 1399. 


52. See supra § 1381. 


53. McCormick S. S. Co. v. U. S. 
Employees’ Compensation Commis- 
sion, 64 F.(2d) 84; Lerner v. Jakwall 
Embroidery Co., 196 N.Y.S. 736, 203 
App.Div. 381. 


fa] “A contrary rule would re- 
sult in injustice and the constant con- 
fusion of repeated applications by 
claimants and employers for changes 
in the rate of payment.” Lerner v. 
Jakwall Embroidery Co., 196 N.Y.S. 
736, 203 App.Div. 381. 


54) McCormick’ S: |S... Co.) Ve. Osu: 
Employees’ Compensation Commis- 
sion, 64 F.(2d) 84; Consolidated Coal 
Co. of St. Louis v. Industrial Com- 
mission, 145 N.E. 675, 314 Ill. 526; 
Crane Hnamelware Co. y. Dotson, 20 
S.W.(2d) 1045, 159 Tenn. 561. See 
also Cates v. Bain-Beard Welding & 
Machine Co., 2 La.App. 556 (where 
the employee’s injuries are no worse 
and he has been able to earn more 
than he was able to earn before the 
accident, he cannot recover additional 
compensation). But see Thomas yv. 
Radio Oil Corporation, 2 La.App. 554 
(although some slight disability may 
exist, where a workman receives as 
much as he earned prior to his inju- 
ry, he is not entitled to have the case 


reopened for additional compensa- 
tion). 
[a] Decrease in earning capacity 


distinguished from decrease in wa- 
ges earned.—McCormick S. 8. ‘Co. v. 
U. S. Employees’ Compensation Com- 
mission, 64 F.(2d) 84. 


[b] 
nity distinguished from increase in 
earning capacity.—Consolidated Coal 
Co. of St. Louis v. Industrial Commis- 
sion, 145 N.E. 675, 314 Ill. 526; Crane 
Enamelware Co. v. Dotson, 20 S.W. 
(2d) 1045, 159 Tenn. 561. 


55. Medical examination of em- 
ployee generally see supra § 814. 


56. Danziger v. Industrial Acci- 
dent Commission, 292 P. 525, 109 Cal. 
App. 71;  Kricinovich v. American 
rock etc., Co., 159 N.W. 362, 192 Mich. 


[a] Reasonableness of refusal of 
injured employee to submit to opera- 
tion question of fact.—Danziger v. In- 


Increase in wages or opportu- | 


ed it is suitable®® and has been actually procured,®! 
the compensation officials, under the provision invest- 


dustrial Accident Commission, 292 P. 
525, 109 Cal.App. 71. Questions of 
law or fact generally see infra § 14338. 


[b] Sufficiency of showing.—(1) 
A, mere showing that an additional 
operation might reduce disability is 
insufficient to warrant reducing the 
compensation award, where there was 
no evidence of the employer’s demand 
for a further operation. Internation- 
al Harvester Co. of America v. Scott, 
43 S.W.(2d) 1065, 163 Tenn. 516. (2) 
A contention that an operation would 
greatly reduce the employee’s disabil- 
ity cannot be sustained, where physi- 
cians differed and the employer made 
no legal demand for an _ operation. 
Kingsport Silk Mills v. Cox, 33 S.W. 
(2d) 90, 161 Tenn. 470. 


[c] Condition due solely to injury. 
—Where an injured servant’s condi- 
tion of total disability was entirely 
due to his original injury, the state 
accident fund was not entitled to be 
relieved from the weekly payment it 
had agreed to make during disability, 
on the ground that the present dis- 
ability was. caused by unskillful 
treatment or refusal to submit to an 
operation. Smith v. Battjes Fuel & 
Building Material Co., 169 N.W. 948, 
204 Mich. 9. 


57. Pocahontas Mining Co. vy. In- 
dustrial Commission, 134 N.E. 160, 301 
Ill. 462; Kolano v. Department of La- 
bor and Industries, 19 P.(2d) 113, 172 
Wash. 27. 


[a] Tribunal authorized to sus- 
pend.—The word “commission,” in a 
statute authorizing the commission 
to suspend compensation of workmen 
refusing to submit to medical treat- 
ment, also means ‘‘department,” so 
as to include the department of labor 
and industries. Kolano v. Depart- 
ment of Labor and Industries, 19 P. 
(2a) 113, 172 Wash, 27. 


58. Gildersleeve v. Industrial Ac- 
cident Commission, 295 P. 1033 [op 
adopted 1 P.(2d) 1, 212 Cal. 763]. 


59. Warsaw Coal Co. v. Industrial 
Commission, 138 N.E. 172, 307 Ill. 66. 


60. Moshinski v. Kay Salt Co., 172 
N.W. 441, 206 Mich. 83 (although an 
employee if he had continued in a cer- 
tain employment might earn as much 
as when injured, the order of the in- 
dustrial board refusing to terminate 
the compensation was warranted 
where the employee’ testified that be- 
cause of his injury he was unable to 
continue in the particular employment 
and took other employment at less 
wages and the testimony of the phy- 
sicians as to the extent of his injury 
tended to corroborate him). 


61. Bruce v. Stutz Motor Car Co. 
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ing them with a continuing jurisdiction,®* are gener- 
ally authorized to reduce or terminate further com- 
Where the compensation acts permit 
the employer to terminate or reduce compensation on 
claimant’s refusal to accept suitable employment of- 
fered by the employer,®* where an employee is disabl- 
ed and is offered other suitable work by his employer, 
he must accept it®° and make a reasonable effort to 
perform it,°® and he cannot insist on being put back 
in the same employment in which he was injured®’ or 
at exactly the same. wage,°® but the employment offer- 
ed must be similar to that which he previously had®® 


pensation.®* 
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and suitable to his capacity,’® and he cannot be re- 


quired to take an employment not covered by the 
compensation act.71 A provision for termination of 
compensation if the employee refuses to accept suit- 
able employment applies only where there has been 


of America, 148 N.H. 161, 83 Ind.App. 
257 (under a provision authorizing 
the termination of an award, if the 
injured workman is able to do work 
of a different character without in- 
jury to himself and he refuses em- 
ployment suitable to his capacity, 
compensation officials are without ju- 
risdiction to hear an employer’s ap- 
plication for reduction until the em- 
ployment is procured and refused). 
See cases infra this note. 


[a] “Odd lot”? doctrine.—The ‘‘odd 
lot doctrine,” is that, “if the effects 
of the accident have not been re- 
moved, it is not sufficient, to entitle 
an employer to have a reduction in 
the weekly compensation ordered by 
the court, that it appears the work- 
man has the physical capacity to do 
some kind of work different from the 
general kind of work which he was 
engaged in at the time of the acci- 
dent; but it must also be shown that 
the workman, either by his own ef- 
forts or that of his employer, can ac- 
tually get such work. In other words, 
the burden is on the employer, the 
moving party, to show that the work- 
man can get a job.” Lupoli v. Atlan- 
tic) Dubins! Co, 111 A= 766;. 768,543 R. 
I. 299. See Foster v. Wharncliffe 
Woodmoor Colliery Co., [1922] 2 K.B. 
701, 707, W.C.&I. 208; Cardiff v. Hall, 
{1911] 1 K.B. 1009, 1021; Clay v. Sher- 
wood Colliery Co., 92 L.J.K.B. 169, 175, 
[1923] W.C.&I. 18. 


62. See supra § 1381. 


63. Bakaloff v. Industrial Accident 
Commission, 287 P. 544, 105 Cal.App. 
295 (upon an employee’s refusal of 
suitable work at his former wages, 
which he was capable of doing and 
which would not interfere with his 
recovery, the termination of any fur- 
ther compensation was authorized, 
especially where the medical treat- 
ment was to be continued). See cases 
infra this note and section. 


{a] Under English act, (1) com- 
pensation may be terminated where 
there igs an unreasonable refusal to 
accept light work. Higgs v. Unicume, 
(19 UST IB 2 595,. 6) eb Cae. 2.008 
Cox v. Braithwaite, 5 B.W.C.C. 648; 
McNamara v. Burtt, 4 B.W.C.C. 151. 
See Potts v. Guildford Syndicate, 7 
B.W.C.C. 65 (holding that the un- 
reasonableness of a refusal to accept 
light work may be considered, al- 
though not specifically urged by the 
employer). See also White v. Harris, 
4 B.W.C.C. 39 (a workman does not 
forfeit all right to compensation by 
reason of the fact that after once se- 
curing employment he loses it by his 
misconduct). (2) An application by 
the employer for a review may be 
adjourned to allow the employee to 


try light work offered by the _em- 
ot Thornber v. Durkin, 7 B.W.C. 
C. 548. 


64. See statutory provisions. 


65. U.S.—Spratt v. Crowell, 
Suppl. 368. 


Conn.—Reilleynn Ve 
818, 810 Conn. 282. 


Ga.—Austin Bros. Bridge Co. v. 
Whitmire, 121 S.E. 345, 31 Ga.App. 
560. 


La.—Walker v. Board of Com’rs of 
Hon of New Orleans, (App.) 150 So. 
3. 


Eng.—Broughton y. London & 
North Eastern Railway, [1930] 1 K.B. 
578, [1930] W.C.&I. 123; Elliott v. 
Curry, 5 B.W.C.C. 584. 


[a] Suitability—(1) In deciding 
whether any work which is offered to 
a workman, who is partially inca- 
pacitated by accident, is suitable 
within. the meaning of Workmen’s 
Compensation Act (1925) § 9 subs 3, 
in order to calculate the amount of 
compensation payable, the county 
court judge must exclude from his 
consideration such matters as the 
health of the workman’s wife, the 
state of his family, and the question 
of accommodation for his wife and 
family. He must only have regard 
to such matters as the physical con- 
dition of the workman himself, the 
nature of his occupation before the 
accident, and the nature of the work 
which is offered to him after the ac- 
cident. Broughton v. London & North 
Eastern Railway, [1930] 1 K.B. 578, 
[1930] W.C.&I. 1238. (2) In determin- 
ing suitability of work offered, one 
who has lost an eye, the increased seri- 
ousness of an accident to the remain- 
ing eye should be considered. Jack- 
son v. Hunslet Engine ‘Co., Ltd., 
[1916] 2 K.B. 8. 


[b] Time of offer.—Where a la- 
borer had the sight of his left eye de- 
stroyed by an accident while working 
in his employment, and his employers 
paid him compensation for a time, 
when they stopped it and offered him 
the work of lime mixing at his old 
rate of wages, which he tried and then 
discontinued as he found it affected 
his sound eye, and the arbitrator 
found that the work of lime mixing 
was not suitable, and made his award 
for the man, and at the hearing just 
before or just after the arbitrator 
gave his decision counsel for the em- 
ployers offered to give the man suita- 
ble work in accordance with the med- 
ical evidence at his old rate of wa- 
ges, the arbitrator ought not to have 
disregarded the offer made at the 
hearing. Cross v. Whitehead Air- 


4 F. 


Carroll, 147 A. 


[§§ 1410-1411 


an award for disability, partial or total,7? and not 
to an award for permanent partial impairment com- 
pensated under a schedule.*? 
sion, the board or commission cannot order claim- 
ant to work, but can only determine whether his re- 
fusal to accept the offered employment warrants re- 
duction or termination of compensation,’* and if, in 
the opinion of the board or commission, his refusal is 
justified, he is entitled to compensation,*® and it must 
appear that suitable employment was found for him 
and that he unjustifiably wefused to accept it, before 
compensation is suspended or terminated.*® 


Under such a provi- 


[§ 1411] (15) Confinement in Public Institution. 
A provision prohibiting the payment of compensation 
where an employee without dependents who is per- 
manently and totally disabled is an inmate of a pub- 


craft Co., 87 L.J.K.B. 702, [1918] W.C. 
&I. 154. 


66. Czaus v. lLalance Grosjean 
ee Co., 246 N.Y.S. 50, 230 App.Div. 


[a] Effect of refusal.—The indus- 
trial board should fix claimant’s earn- 
ing capacity in an amount at least 
equal to wages offered by the employ- 
er for syitable work, although the 
offer was rejected. Czaus v. Lalance 
Grosjean Mfg. Co., 246 N.Y.S. 50, 230 
App.Div. 586. 


[b] Excuse for refusal held insuf- 
ficient.— Declarations of claimant that 
he could not work under the condi- 
tions, which involved mere personal 
friction between him and his superi- 
or, unsupported by other evidence, 
were insufficient to show that he was 
not able to perform the services re- 
quired of him. Schapiro vy. Wana- 
Hegre 189 N.Y-S. 3438, 197: App.Div. 


age Spratt v. Crowell, 4 F.Suppl. 


68. Boudreaux v. Rossen, 139 So. 
706, 19 La.App. 188. 


aes Spratt v. Crowell, 4- F.Suppl. 


70. Empire Glass & Decoration Co. 
v. Bussey, 126 S.E. 912, 38 Ga.App. 
464; Birch Brothers, Ltd., v. Brown, 
[19381] A.C. 605.5% 


71. Spratt v. Crowell, 
368. 


fa] MIlustration.—A partially dis- 
abled ‘stevedore could be required to 
take different employment, but not 
employment, such as cutting grass, 
not covered by the compensation stat- 
ute. Spratt v. Crowell, 4 F.Suppl. 
368 (a deputy commissioner’s decision 
that the statute precluded_compensa- 
tion if a partially disabled stevedore 
refused work of cutting grass could 
be set aside by the federal district 
court as not according to law). 


72. Inman v. Carl Furst Co., 174 
N.E. 96, 92 Ind.App. 17 [foll Hipskind 
v. Wabash Canning Co., 175 N.E. 896, 
94 Ind.App. 72]. 


73. Inman vy. Carl Furst Co., su- 
pra; Knight v. Ferguson, 190 N.Y.S. 
659, 198 App.Div. 756; Casteel v. Alu- 
mihum Co. of America, 33 S.W.(2d) 
61, 161 Tenn. 407. -; 


74, Silvey v. Panhandle Coal Co. 
No. 5, 154 N.E. 778, 86 Ind.App. 111. 


75. Shockley v. King, 117 A. 280, 
31 Del. 606. 


76. Austin Bros. 
Whitmire, 
560. 


4 F.Suppl. 


Bridge Co. v. 
121 S.E. 345, 31 Ga.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1411-1414] 


lic institution authorizes the termination of com- 
pensation payable to an employee who is permanent- 
ly and totally disabled but who suffered only a partial 
disability in his employment.7* 


[§ 1412] (16) Departure from State or Country. 
Where under certain provisions of the act,7® such as 
a requirement that a compensation claimant leaving 
the state must obtain permission to do so or lose his 
compensation during his absence,’® or that an alien 
who becomes a nonresident shall lose a certain per- 
centage of,’° or all,§! compensation, or under other 
provisions,*? such as a requirement that the benefi- 
ciary report for a physical examination or suffer the 
suspension or loss of compensation,®* compensation 
officials are authorized to terminate or reduce pay- 
ments where the beneficiary leaves the country or 
state, they may do so in a proper case. 


[§ 1413] (17) Marriage. Where, under certain 
provisions, the compensation officials are authorized 
to terminate payments upon the marriage of the 
beneficiary,‘ they may do so in a proper case,®° in- 


77. Naslund v. Federal Cement 
Tile Co., 232 N.W. 342, 181 Minn. 301. 


78. See statutory provisions; and 
cases infra this section. 

[a] Under English act, where a 
workman receiving a weekly payment 
ceases to reside in the United King- 
dom, his right to a payment termi- 


ing the 


“suspension.” 
Fertilizer Co., 


82. 
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no force and effect, the effect of leav- 
United States 
award cannot properly be called a 
Morita v. 
27 Hawaii 431. 

pensary awards see supra § 1103. 


See case infra note 83. 
Sauch v. Studebaker Corpora- 


(71 C.J.] 1445 


cluding a case where the marriage is only one at com- 
mon law;8°* but the marriage of a dependent, where 
such dependency is not expressly terminated by the 
marriage under the act, does not authorize the ter- 
mination of compensation as upon a change of con- 
dition under the continuing jurisdiction of the offi- 
cials.°? 


[§ 1414] (18) Mistake.8* Under a provision in- 
vesting compensation officials with a continuing ju- 
risdiction over their awards and the power to alter 
them whenever in their opinion it may be just,*® 
or with the same power over their awards that a court 
of equity has over its decrees,®° an award may be 
modified upon the ground of mistake as to a material 
fact; likewise, under a provision investing compen- 
sation officials with a continuing jurisdiction over 
their awards and the power to alter them upon “good 
cause,” an award may be modified upon the ground 
of a mistake of law;°! but, where the exercise of the 
power to review and alter a previous award is con- 
ditional upon a change in ¢laimant’s condition,®? 4 


able diligence, have correctly inform- 
ed the court, because the rule of pub- 
lic policy expressed by the maxim 
“interest reipublicae ut sit finis liti- 
um” requires that, subject to well- 
recognized exceptions, judgments 
should be final. The awards of com- 
pensation commissioners are not sub- 
ject to this rule. The statute express- 


upon such 


Hawaiian 
Sus- 


nates unless the medical referee cer- 
tifies that the incapacity is likely to 
be permanent, in which case provi- 
sion is made for quarterly payments. 
Harrison v. Dowling, [1915] 3 K.B. 
218, 8 B.W.C.C. 544 (holding military 
service abroad not a removal). 


79. Bell Sample Shoe Co. v. Indus- 
trial Commission of Utah, 259 P. 193, 
70 Utah 167, 55 A.L.R. 730 (holding 
requirement mandatory). 


80. Lubanski v. Delaware, L. & W. 
R. Co., 81 Pa.Super. 538. 


81. Morita v. Hawaiian Fertilizer 
Co., 27 Hawaii 431 (holding that, un- 
der the act, the industrial board may 
modify the original award by ending 
the compensation payable to the de- 
parted alien widow and treating the 
minor children, who are citizens of 
the United States, as though they 
were the only dependents). 


[a] Change of conditions.—Under 
a provision authorizing the compeh- 
sation board to modify a former 
award upon the ground of ‘‘a change 
of eonditions,”’ the term includes the 
departure of an alien mother with 
her Hawaiian born children and sub- 
sequent residence in Japan. Morita 
v. Hawatian Fertilizer Co., 27 Hawaii 
431. Change of conditions generally 
see supra § 1399. 


[b] “Leaving the United States.” 
—Under a provision that any alien 
dependent “leaving the United States” 
shall lose any benefits under the com- 
pensation act, the expression contem- 
plates a change of domicile, that is, 
“an abandonment of the United States 
by the alien as his place of domicile 
with the intention of not returning 
and taking up his residence in a place 
outside of the United States with the 
intention of permanently residing in 
the latter place.” Morita v. Hawaiian 
Fertilizer Co., 27 Hawaii 431, 435. 
Domicile generally see 19 C.J. p 390. 


{c] “Suspension” of award distin- 
guished.——Where an alien who has 
left the United States loses, under 
the act, all right to compensation and 
the award so far as it grants compen- 
sation to such alien is thereafter of 


: 


83. 
tion, 205 N.W. 120, 232 Mich. 147, 41 
A.L.R. 863 (holding employer entitled 
to suspension of payments, although 
claimant’s failure to appear is invol- 
rat because he has been deport- 
ed). 


84. See statutory provisions; and 
cases infra notes 85, 86. 


Right to compensation upon remar- 
riage of dependent generally see su- 
pra §§ 312-320. 


85. Lukash v. American Car & 
Foundry Co., 9 Pa.Dist.&Co. 34. 


86. Elkhorn Coal Corporation v. 
Tackett, 49 S.W.(2d) 571, 243 Ky. 694 
(although marriage is not valid for 
all purposes). 


87. Jackson Hill Coal & Coke Co. 
Yaf{Bteesom 150 N.E. 398, 84 Ind.App. 


Change of condition as including 
only physical condition of injured em- 
ployee see supra § 1399. 


88. Conclusiveness of original 
award or judgment see supra § 1396. 


In fixing amount as no ground for 
modification because of chang'e of con- 
ditions see supra § 1399. 


89. Kriegbaum v. Buffalo Wire 
Works Co., 169 N.Y.S. 307, 182 App. 
roe 448 [aff 121 N.E. 875, 224 N.Y. 


[a] Duty of commission to modify 
unjust award made under mistake of 
fact.—Kriegbaum v. Buffalo Wire 
Works Co., 169 N.Y.S. 307, 182 App. 
Soi 448 [aff 121 N.E. 875, 224 N.Y. 


Power to alter awards generally 
when alteration just see supra § 1398. 


90. Fair § v. Hartford Rubber 
Works, 111 A. 193, 95 Conn. 350. 


[a] Proper exercise of power 
in equity distinguished from that 
in compensation proceeding.—‘‘Courts 
of equity have inherent power to re- 
open a decree based on a mistake of 
fact. They’ do not ordinarily do so 
at the instance of a private suitor, 
who might, in the exercise of reason- 


ly provides that they shall be open 
to revision until completely perform- 
ed; and it may be added that, inde- 
pendently of that provision, they re- 
semble interlocutory decrees for the 
future payment of alimony, rather 
than final judgments. And a claim- 
ant in compensation proceedings is 
not required, by any rules of pleading 
or procedure, to make a formal and 
complete statement of his claim. 
Moreover, the rule which denies a re- 
hearing to a nondiligent litigant is not 
applied in cases where the State is in- 
terested for reasons of public policy 
BG, and the state is interested in 
seeing that the employer bears his 
statutory share of the burden [of the 
common loss in a common industry], 
lest the injured employee should be- 
come a public charge.” Fair v. Hart- 
ford Rubber Works, 111 A. 193, 194, 
195, 95 Conn. 350. ‘Interest reipub- 
eas ut sit finis litium” see 33 C.J. p 


[b] Duty of commissioner to re- 
open and modify award upon mistake. 
—Kowalski v. New York, N. H. & H. 
R._ Co., 164 A. 658, 116 Conn. 229, 86 
A.L.R. 957. 


Correction or vacation of decrees 
See Equity § 871 et seq. 


91. Bartlett Hayward Co. v. Indus- 
trial Accident Commission, 265 P. 195, 
203 Cal. 522. 


_ [a] Ilustration.—“‘The mistake or 
inadvertence of the commission in 
giving the injured workman eas: 
rating of 25 per cent. permanent dis- 
ability, when as matter of law on the 
undisputed facts he was entitled to a 
rating of 100 per cent. permanent 
disability, would constitute ‘good 
cause’ for the exercise of continuing 
jurisdiction of the commission.” 
Re ae aver Co. v. Industrial 
eciden ommission, 265 P. 
203 Cal. 522. Pane 


Power to alter awards generall ie 
on “good cause” see Bote: § 1398. ss 


92. See statuto rovisi : 
supra’euigo9. Ty provisions; and 
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mistake is nol « ground for reviewing an award.°* 


[§ 1415] g. Nature and Form of Proceedings.*°* 
A proceeding tc modify an award is not a new pro- 
ceeding,®® but is one based on jurisdiction of the 
board acquired in the original proceeding.®® 
a continuation?’ or a reopening®® of the original pro- 
ceeding. The party seeking a modification does not 
proceed by an original application for an award.°® 
Where the manner in which awards may be modi- 
fied is specified in the act, no change in an award 
may be made except in the manner so provided.” 


93. Indianapolis Pump & Tire Co. 
wy Surface, 155 N.H. 835, 86 Ind.App. 


[a] Claimant’s remedy application 
to vacate.—Indianapolis Pump & Tire 
Co. v. Surface, 155 N.E. 835, 86 Ind. 
App. 55. 


Application to vacate award be- 
cause of mistake see supra § 1091. 


94. Nature and form of: 


Original proceedings for compensa- 
tion see supra §§ 714-1350. 


Proceeding to modify agreements for 
prep oneetion see infra §§ 1472- 
482. 


95. Ga—U. S. Casualty Co. v. 
Smith, 133 S.E. 851, 162 Ga. 130 [aff 
129 S.E. 880, 34 Ga.App. 363]. 


Ind.—Miles y. Indiana Service Cor- 
poration, (App.) 185 N.H. 460. 


Minn.—Glassman v. Radtke, 225 N. 
W. 889, 890, 177 Minn. 555. 


Ohio.—Barnes v. Industrial Com- 
i 172 N.E. 557, 35 Ohio App. 
458. 


Or.—Chebot v. State Industrial Ac- 
Laer orem aon, 212 BP. 792, 106 
Or. 660. 


Utah.—Apex Mining Co. v. Indus- 
trial Commission of Utah, 291 P. 381, 
77 Utah 542. 


vVt.—Bosquet v. Howe Scale Co., 
120 A. 171, 96 Vt. 364. 


“Phis is not a new proceeding. It 
is nothing more than a reopening of 
the one instituted by the original pe- 
tition for compensation. . . . The 
purpose of the ‘new hearing’ .. . 
is, among other things, to enable the 
commission to adapt its award to the 
justice of the situation as required 
by facts subsequently appearing. 
Such facts may show the original 
award to have been excessive or, as 
in this case, deficient. The purpose 
is to give the commission the con- 
tinuing jurisdiction required to as- 
sure a compensation proportionate 
to the degree and duration of disabil- 
ity. To that end a rehearing is per- 
mitted so that, when and if it is dis- 
covered that an award is either ex- 
cessive or deficient, it may be correct- 
ed as the facts require.’ Glassman 
v. Radtke, supra. 


[a] Application for review of com- 
pensation award for changed condi- 
tions could not on appeal be treated 
as an original action for compensa- 
tion. Miles v. Indiana Service Corpo- 
ration, (Ind.App.) 185 N.E. 460. But 
see Wysocki v. Bradley & Hubbard 
Co., 154 A. 431, 113 Conn. 170 (a mo- 
tion to open a compensation award 
for changed conditions is in effect a 
new proceeding in accordance with 
procedure for original determination). 


96. Ga—U. S. Casualty Co. v. 


WORKMEN’S COMPENSATION ACTS 


It is 


Smith, 133 S.E. 851, 162 Ga. 130 [aff 
129 S.B. 880, 34 Ga.App. 363]. : 


Okl.—Commonwealth Mining Co. v. 
Atterberry, 22 P.(2d) 78, 163 Okl. 294; 
Chicago Bridge & Iron Works _v. 
Lawson, 22 P.(2d) 86, 163 Okl. 224; 
Whitehead Coal Mining Co. v. State 
Industrial Commission, 207 P. 305, 86 
Okl. 149. 


Or.—Chebot v. State Industrial Ac- 
ae Aah emit 2Uo Pe 1 92sG LUO 
es 5 


Utah.—McLaren v. Industrial Com- 
mission, 18 P.(2d) 640; Apex Mining 
Co. v. Industrial Commission of Utah, 
291 P. 381,.77 Utah 542; Continental 
Casualty Co. v. Industrial Commis- 
sion of Utah, 260 P. 279, 70 Utah 354. 


Vt—Bosquet v. Howe Scale Co., 
120 A. 171, 96 Vt. 364. 


[a] Filing of memorandum as to 
facts within one year after injury 
removes the bar of limitation statute 
as to subsequent proceedings under 
the commission’s continuing jurisdic- 
tion. Skelly Oil Co. v. Standley, 297 
P. 235, 148 Ol. 77. 


i Continuing jurisdiction see supra § 
381. 


97. Barnes v. Industrial Commis- 
sion, 172. N.E. 557, 35 Ohio App. 458; 
Chebot v. State Industrial Accident 
Conn eaten: 212 P. 792, 794, 106 Or. 


“An application for increased com- 
pensation on account of changed con- 
dition or increased disability is. not 
the beginning of a new proceeding, 
but merely another step in the pro- 
ceeding initiated when the workman 
files his original application for the 
adjustment of his claim.’ Chebot v. 
State Industrial Accident Commis- 
sion, supra. 


[a] Law at time of original ap- 
plication governs.—Consideration by 
the industrial commission of an ap- 
plication to modify an award before 
final disposition of the original ap- 
plication is a continuation of the orig- 
inal proceeding, not a new proceed- 
ing, and is governed by the law in 
force at the time of the original ap- 
plication. Barnes v. Industrial Com- 
mae OR: 172 N.E. 557, 35 Ohio App. 

58. 


98. Glassman v. Radtke, 225 N.W. 
889, 177 Minn. 555. 


99. Newell’s Case, 118 A. 373, 121 
Me. 504. 


1. See statutory provisions. 


2. Larsen v. State Industrial Acci- 
dent Commission, 13 P.(2d) 850, 125 
Cal.App. 13; Saddlemire v. American 
Bridge Co., 110 A. 63, 94 Conn. 618. 


3. Larsen y. State Industrial Ac- 
cident Commission, 13 P.(2d) 850, 125 
Cal.App. 13; Birdsell Mfg. Co. v. 
Tripp, 141 N.E. 252, 80 Ind.App. 450; 
Newell’s Case, 118 A. 373, 121 Me. 504. 


*By HARRY ROSEN (8§ 1415-1422). 


The procedure set forth must be followed.* 
proceedings being informal,‘ procedural niceties need 
not be strictly adhered to,® although substantive re- 
quirements must be fulfilled.® 
tice of the courts need not be followed in such pro- 
ceedings before a board." 
award based on changed conditions® does not super- 
sede the original application for compensation.® 


[§ 1416] h. Time for Application and Limita- 
tions!°—(1) In General. 
tions where the contrary seems to be the rule,** an 


: Lae 
[§§ 1414-1416 
Such 


The general prac- 


An application for an 


Except in a few jurisdic- 


“The modification of the award 
aE could be made only upon pro- 
ceedings taken in accordance with” 
the act. Saddlemire v. American 
Bridge Co., 110 A. 63, 66, 94 Conn. 618. 


[a] Employer believing his lia- 
bility at an end; because of changed 
conditions since the award was made, 
should proceed under Workmen’s 
Compensation Act § 45, as amended 
by L. (1919) c 57. Birdsell Mfg. Co. 
Veg eee 141 N.E. 252, 80 Ind.App. 


[b] Modification of agreement.— 
A workmen’s compensation agree- 
ment, when approved by the labor 
commissioner, has the binding force 
of a judgment, and if by reason of 
changed conditions or otherwise a 
remedy be essential, it must be had 
by application for’ review made with- 
in the time limited by Workmen's 
Compensation Act § 36, and not by 
original petition. Newell’s Case, 118 
A. 378, 121 Me. 504. 


Changed condition as ground for 
cormination of award see supra § 


4 Snowden & McSweeney Co. -v. 
Industrial Commission, 155 N.E. 277, 
$24 Ill. 423. 


5. Kowalski v. New York, N. H. 
& H. R. Co., 158 A. 914, 114 Conn. 393. 


6 Kowalski y. New York, N. H. & 
EH. Re Co. supra, 


7. Massachusetts Bonding & Ins. 
Co. v. Industrial Acc. Commission, 168 
P. 1050, 176 Cal. 488. 


8. Change of conditions as ground 
for modifying award see supra § 1399. 


9. Union Drawn Steel Co. v. 
TROND ESR 165 °N.E. 258, 89 Ind.App. 


Later application as not constitut- 
ing abandonment of original applica- 
tion see supra § 714. : 


10. Cross references: 


As to modification of agreements see 
infra § 1475. 


Further disability as extending time 
for instituting proceeding for com- 
pensation see supra § 738. 


mime ors: 
Filing claims see supra §§ 789-810. 
Giving notice of injury see supra 
§ 767. 


Instituting proceedings generally 
see supra §§ 734-742. 


1l. Herbert v. Newark Hardware 
& Plumbing Supply Co., 151 A. 502, 
107 N.J.Law 24 [aff 160 A. 492, 109 
N.J.Law 266]; Lusczcs v. Seaboard 
By-Products Co.f 127 A. 212, 101 N.J. 
Law 170 [rev 125 A. 186, 100 N.J.Law 
54]; Bucci v. Kirkpatrick Const. Co., 
166 A. 203, 11 N.J.Misc. 377; Harris 
v. International Motor Co., 153 A. 97, 
9 N.J.Mise. 208; Deslauriers Column 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1416] 


application to increase, decrease, terminate, or re- 
instate compensation under a prior award, not be- 
ing an original proceeding,?? is not affected by the 
provision of the act fixing the time within which 
original proceedings for compensation or death must 
Such proceeding need not be insti- 
tuted within the time required of original claims.** 


be instituted.13 


Mould Co. v. Jackson, 127 A. 798, 3 
N.J.Mise. 258. 


[a] What law governs.—An ap- 
plication for disability appearing 
subsequently to a previous award 
must be made within the time limit- 
ed by the statute in force when the 
accident occurred. Bucci v. Kirk- 
patrick Const. Co., 166 A. 203, 11 N.J. 
Mise. 377. 


[b] Provisions construed together. 
—The section of the act deal- 
ing with the filing of petitions must 
be considered in construing the sec- 
tion permitting a review or modifi- 
cation of an award. Deslauriers 
Column Mould Co. v. Jackson, 127 A. 
798, 3 N.J.Misc. 258. 


[ec] Statute inapplicable.—Where 
an employee, disabled for sixteen 
days from an injury received in Octo- 
ber, 1921, in employment subject to 
Workmen’s Compensation Act § 2, 
was paid compensation for such tem- 
porary disability, returned to work, 
and died in April, 1923, a petition of 
his widow filed in October, 1923, for 
compensation for husband’s death, 
held barred by § 23(h), as not having 
been filed within one year of the ac- 
cident, death not being an ‘‘increase”’ 
in incapacity within § 21(f) permit- 
ting review of an agreement or award 
on the ground that incapacity of the 
employee has increased or diminished. 
Luseczcs v. Seaboard By-Products Co., 
127 A. 212, 101 N.J.Law 170 [rev 125 
A. 136, 100 N.J.Law 54]. 


[ad] From time of last payment.— 
(1) An application for a disability ap- 
pearing subsequently to a previous 
award filed within a year from com- 
pensation settlement award was with- 
in time, even though more than a year 
had elapsed from the date previous 
compensation payments would have 
expired had they been regularly paid. 
Bucci v. Kirkpatrick Const. Co., 166 
Ay 203, 11 Nid Mise. 1377.).. (2) Time 
begins to run under the statute from 
the time the last payment becomes 
due and payable, not grom the ad- 
vance date on which actually paid. 
Harris v. International Motor Co., 153 
A. 97, 9 N.J.Mise. 208. (3) The em- 
ployer’s payment of judgment in a 
compensation case after litigated 
hearing and appeal did not permit 
opening the case for an additional 
claim of disability as “last payment 
of compensation.” Herbert v. New- 
ark Hardware & Plumbing Supply 
Co., 151 A. 502, 107 N.J.Law 24 [aff 
160 A. 492, 109 N.J.Law 266]. (4) 
Under P. L. (1918) ¢c 149 §§ 4, 5, peti- 
tion for additional compensation, filed 
more than a year after the employer’s 
failure to make payment, or after last 
payment, under agreement, is barred 
unless shown to be part of the orig- 
inal case still pending, where the pe- 
tition and answer on face present an 
ordinary case of proceeding de novo. 
De Lucca v. Vezzetti, 128 A. 545, 3 N. 
J.Misc. 387. (5) In compensation pro- 
ceedings for injury occurring in Octo- 
ber, 1922, where payments under 
agreement with the employer were 
discontinued February, 1923, a peti- 
tion not filed until June, 1924, was 
barred because not filed within one 
year after the last payment of com- 
pensation as required by Workmen’s 
Compensation Act § 21 subd (f), and 
§ 23 subd (h), as amended by Act 
April 11, 1919 (PB. L. pp 210, 211) §§ 


a 


WORKMEN’S COMPENSATION ACTS 


8, 9, permitting modification of agree-; 


ments or awards at any time, being 
construed not to permit application 
at any time, but referring only to 
awards under said § 23 subd (h). 
Deslauriers Column Mould Co. v. 
Jackson, 127 A. 798, 3 N.J.Misc. 258. 


12. See supra § 1415. 


ida, LU Ss .Oasualty: CO Wig os miti, 
133 S.E. 851, 162. Ga. 130 [aff 129 S.E. 
880, 34 Ga.App. 363]; Glassman _ v. 
Radtke, 225 N.W. 889, 177 Minn. 555; 
Rock Island Improvement Co. v. Wil- 
Hams, 22 P.(2d), 368, 163 (OKI 02977; 
Chicago Bridge & Iron Works v. Law- 
son, 22 P.(2d) 86, 163 Okl. 224; Skelly 
Oil Co. v. Standley, 297 P. 235, 148 
Okl. 77; Whitehead Coal Mining Co: 
vy. State Industrial Commission, 207 
P. 305, 86 Okl. 149; Choctaw Portland 
Cement Co. v. Lamb, 189 P. 750, 79 
Okl. 109; Chebot v. State Industrial 
Commission, 212 P. 792, 106 Or. 660. 


Time for: 


Instituting proceedings for Apap ie 
sation see supra §§ 734-74 


Making or filing claim see supra §§ 
789-810. 


14. Ariz.—Doby v. Miami Trust 
Co., 14 P.(2d) 476, 40 Ariz. 490; Zager 
v. Industrial Commission, 14 P.(2d) 
472,'40 Ariz. 479. 


Minn.—Glassman v. Radtke, 225 N. 
W. 889, 177 Minn. 555. 


Mo.—Wheeler v. Missouri Pac. R. 
Co., 42. S.W.(2d) 579, 328 Mo. 888 
{transf (App.) 33 S.W.(2d) 179]. 


Okl.—Rock Island Improvement Co. 
v. Williams, 22 P.(2d) 368, 163 Okl. 
2975 Chicago Bridge & Tron Works v. 
Lawson, 22 P.(2d) 86, 163 Okl. 224; 
Skelly Oil Co. v. Standley, 297 P. 235, 
148 Okl. 77; Whitehead Coal Mining 
Co. v. State Industrial Commission, 
207 P. 305, 86 Okl, 149; Choctaw Port- 
land Cement Co. v. Lamb, 189 P. 750, 
79 Okl. 109. 


Or.—Chebot vy. State Industrial 
Commission, 212 P. 792, 106 Or. 660. 


[a] Thus (1) the filing of a claim 
for less than a permanent partial dis- 
ability within six months after re- 
ceiving a compensable injury would 
not preclude a subsequent claim for 
a permanent partial disability. 


Wheeler v. Missouri Pac. R. Co., 42 
S.W.(2d) 579, 328 Mo. 888 [transf 
(App.) 33 S.W.(2d) 179]. (2) Where 


an employee files an application for 
compensation for an injury to his 
hand within a year after injury, as 
provided by Workmen’s Compensation 
Act art 2 § 17, but did not then know 
that he would ‘lose the use of his arm, 
his application for an increased award 
for subsequent loss of the use of his 
arm was not barred, although not 
filed within a year after the injury, in 
view of art 2 § 12 and art 4 4, 
Choctaw Portland Cement Co. v. 
Lamb, 189 P. 750, 79 Okl. 109. (8) 
Where the original compensation 
award is only for total temporary dis- 
ability, the employee need not file 
a claim within the one-year statutory 
period to give the industrial commis- 
sion jurisdiction to award compensa- 
tion for serious and permanent dis- 
figurement not considered in the orig- 
inal award. Rock Island Improve- 
ment Co. v. Williams, 22 P.(2d) 368, 
163 Okl. 297. 


made within the time required for original claims. 
A limitation provision in the code applicable to 
modification of judgments generally1® does not ap- 
ply to a proceeding to modify an award under the 
Compensation Act.17 
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A claim for an injury not related to the injury for 
which an award has been made must, however, be 


g,15 


Unless the act specifies the 


[b] Under particular statute.—L. 
§ 6632, providing that a workman en- 
titled to compensation shall file an 
application, that, if change of cir- 
cumstances warrants an increase or 
rearrangement of compensation, a 
like application shall be made, and 
that no application shall be valid or 
claim thereunder enforceable, unless 
claim is filed within three months 
after the injury, does not require an 
application ealling into action the 
power of the commission under § 6626 
subd (i), to grant increased compen- 
sation on account of increased dis- 
ability or a. change in the workman’s 
status to be filed within three months, 
in view of the claim provisions im- 
posing on the commission the legal 
duty to regulate the compensation by 
the development of the disability or 
change in status. Chebot v. State In- 
dustrial Accident Commission, 212 P. 
792, 106 Or. 660. 


[c] Limitation on emptoyee’s right 
to claim compensation is not bar to 
the industrial commission’s continu- 
ing jurisdiction, where claim or sub- 
stitute for claim is filed within one 
year after injury. Commonwealth 
Mining Co. v. Atterberry, 22 P.(2d) 
78, 168 Okl. 294; Skelly Oil Co. v. 
Standley, 297 P. 235, 148 Okl. 77. 


{d] Application or petition for ad- 
ditional compensation.—(1) An em- 
ployee’s application for an increase of 
compensation need not be made within 
one year from the time of the original 
accident. Doby v. Miami Trust Co., 
14 P.(2d) 476, 40 Ariz. 490. (2) An 
employee’s application for additional 
compensation is not required to be 
made within one year after the orig- 
inal injury. Zager v. Industrial Com- 
mission, 14 P.(2d) 472, 40 Ariz. 479. 


15. Cagle v. Federal Mining & 
Smelting Co., 240 P. 617, 112 Okl. 247. 


[a] Application based on distinct 
injury.—In view of limitation in 
Comp. St. (1921) § 7292, a claim made 
for personal injury more than six 
months after the date of the accident 
cannot become the basis for modifying 
an award by the industrial commis- 
sion for an injury, on the ground of 
change in condition as defined by § 
7296, if the later injury is disasso- 
ciated as an effect from first injury. 
Cagle v. Federal Mining’ & Smelting 
Co., 240 BP. 617,412 OK). 247. 


Claims for separate and distinct in- 
juries see supra § 791. 


16. Time to apply for modification 
ey race rage generally see Judgments 


17. Corvi v. J. R. Crowe ‘Coal’ & 
Mining Co., 237 P. 1056, 119 Kan. 244; 
Beaver Dam Coal Co. v. Hocker, 259 
S.W. 1010, 202 Ky. 398. But see Rob- 
erts v. Charles Wolff Packing Co., 160 
P. 221, 98 Kan. 750 (an application by 
defendant to modify a lump sum judg- 
ment under the Workmen’s Compen- 
sation Act, because impairment of 
earning capacity proved was not as 
great as found, is in the nature of 
petition for new trial for newly dis- 
covered evidence, and under Code Civ. 
Proc. § 308 (Gen. St. [1909] § 5902) 
cannot be entertained unless made 
within one year). 


[a] Fraud or mistake statute.— 
Since under St. § 4902, the workmen’s 
compensation board may entertain a 
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time within which such a proceeding must be in- 
stituted,!8 it may be instituted at any time*® with- 
in the period for which compensation is allowable?°® 
for the particular injury sustained,** while the com- 
mission still has jurisdiction of the subject mat- 
ter,22 and before the matters involved have been 


motion and application for review of 
an award to correct a mistake in com- 
putation of average weekly wages at 
any time, § 2515, which fixes a time 
limit of five years for actions for re- 
lief on the ground of fraud and mis- 
take, does not apply. Beaver Dam 
Coal Co. v. Hocker, 259 S.W. 1010, 202 
Ky. 398. 


[b] Time not extended.—Where a 
judgment under the Workmen’s Com- 
pensation Act is modified on appeal, 
the proceedings in the supreme court 
did not extend the time for applica- 
tion in trial court for modification be- 
cause subsequent developments show 
that impairment of earning capacity 
was not so great as found. Roberts v. 
Charles Wolff Packing Co., 160 P. 221, 
98 Kan. 750. 


18. See infra note 24. 


19:9-Ga—Us Se Casualty. ~ Co: anv. 
Smith, 133 S.E. 851, 162 Ga. 130 {aff 
129 S.E. 880, 34 Ga.App. 363]. 


Ky.—wWoodford Oil & Gas _ Co. Vv. 
Creéch, 62 S.W.(2d) 1031, 250 Ky. 307; 
Rex Coal Co. v. Campbell, 281 S.W, 
1039, 213 Ky. 636; Beaver Dam Coal 


Co. v. Hocker, 259 S.W. 1010, 202 Ky. 


398. f 


Me.—Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73. 


Mass.—Paglieranis’ Case, 170 N.E. 
72, 270 Mass. 368, 


Okl1.—Oil State Supply Co. v. Rot- 
man, 15 P.(2d) 33, 159 Okl. 253; White- 
head Coal Mining Co. v. State Indus- 
vial Commission, 207 P. 305, 86 Okl. 
149. 


Utah.—Continental Casualty Co. v. 
Industrial Commission, 11 P.(2d) 329, 
79 Utah 532; Utah Mining Co. v. In- 
dustrial Commission of Utah, 298 P. 
381, 77 Utah 542. 


See Vierling v. Spencer Kellogg & 
Sons, 245 N.W. 150, 187 Minn. 252, 85 
A.L.R. 165 (application by a disabled 
employee for additional compensation 
for retraining in a new occupation is 
part of the original proceeding and not 
an independent proceeding barred by 
the statute of limitations). 


{a] Recurring disability.—An ap- 
plication for compensation because of 
a recurring disability is not required 
te be made within any specified time, 
a delay of four years in presenting 
such an application not barring recov- 
ery. Paglieranis’ Case, 170 N.E. 72, 
270 Mass. 368. 


[b] Under particular statute.—(1) 
Under Sess. L. (1915) c 246 art 2 § 12, 
the state industrial commission is au- 
thorized at any time to review any 
award made by it upon its own motion 
or the application of any interested 
party on the ground of change in con- 
dition. Whitehead Coal Mining Co. 
y. State Industrial Commission, 207 
P. 305, 86 Okl. 149. (2) Where injured 
employee receives payment for tem- 
porary total disability and thereafter 
receives payment for permanent par- 
tial disability under ‘‘other cases” pro- 
vision of Compensation Act as it 
existed prior to 1923 amendment, ad- 
ditional award cannot be made in ab- 
sence of showing of changed condition 
within 300 weeks from commencement 
of permanent partial disability. Har- 
rington v. Miller, 22 P.(2d) 1000, 164 
Okl. 122. 
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[c] Excusable delay.—A delay of 
more than a year, after a permanent 
partial disability became fixed, in in- 
voking the commission’s continuing 
jurisdiction to fix compensation there- 
for, is excusable, where proceeding 
was pending in the supreme court to 
review award for temporary total dis- 
ability, involving the question of lia- 
bility. Continental Casualty Co. v. 
Industrial Commission, 11 P.(2d) 329, 
79 Utah 532. 


20. Woodford Oil & Gas Co. vV. 
Creech, 62 S.W.(2d) 1031, 250 Ky. 307; 
Rex Coal Co. v. Campbell, 281 S.W. 
1039, 213 Ky. 636. 


21. Woodford Oil & Gas Co. v. 
Creech, 62 S.W.(2d) 1031, 250 Ky. 307; 
Rex Coal Co. v. Campbell, 281 S.W. 
1039, 243 Ky. 636. 


22. U.S. Casualty Co. v. Smith,, 133 
S.E. 851, 162 Ga. 130 [aff 129 S.E. 880, 
34 Ga. App.«363 8 ss > 


23. U. S. Casuaity Co. v. Smith, 
supra, 


24. See statutory provisions. 


[a] Construction of statute.—A 
statute limiting the time for the modi- 
fication of an award applies to and 
must be considered with statutes em- 
powering the commission to grant and 
readjust compensation. Ireland v. 
Shipley, (Md.) 166 A. 593. ‘ 


[b] Applicability of statute. — A 
provision that a compensation 
award shall not be reviewed because 
of a change in condition after twelve 
months from the date of the last pay- 
ment of compensation is applicable to 
both past and future awards. Allen 
v. Mottley Const. Co., (Va.) 170 S.E. 
412 (under L. [1918] c 400 § 47, as 
amended by L. [1932] ¢ 89). 


[c] Effect of order for commuta- 
tion to lump sum.—Despite Work- 
men’s Compensation Act § 9, allowing 
lump sum settlements, under § 19h, 
petition for review of an_ original 
award for compensation payable in in- 
stallments can be maintained when 
filed within eighteen months of the 
original award either before or after 
an order for commutation to a lump 
sum has been entered by the indus- 
trial commission. Peoria Ry. Co. v. 


Industrial Commission, 125 N.E. 1, 
290 Ill. 177. 
[d] As to minor employee.—The 


word “minor,” in Workmen’s Compen- 
sation Act § 48, as amended by Acts 
(1919) ¢ 57 § 1, providing that no limi- 
tation shall run against a minor with- 
out a guardian, is used to designate 
one under the age of twenty-one years, 
and not one eighteen years of age or 
over allowed by § 46 as amended by 
Acts (1919) ¢ 57 § 1, to receive pay- 
ment directly without the interven- 
tion of a guardian as permitted by 
Burns St. Annot. (1914) 8§ 2932, 4122; 
and therefore, where an employee who 
was nineteen years old at the time of 
his injury had no guardian, his right 
to prosecute his claim for additional 
compensation on account of a change 
in condition was not barred by the 
limitations provided in § 24 and § 465, 
as amended by Acts (1919) ¢ 57 § 1, al- 
though not filed within one year after 
the termination of the compensation 
period. In re Riggs, 137 N.E. 72, 78 
Ind.App. 634. F 
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judicially determined and become res judicata.** 
Some of the statutes, however, provide for the mak- 
ing of applications for an increase, decrease, ter- 
mination, or reinstatement of compensation under 
a prior award within a time specified,’* in which 
case there must be a compliance with the statute in 


[e] Rights antedating statutory 
amendmert allowing one year for ap- 
plying for modification of compensa- 
tion award are not obliterated, but 
must be asserted within one year after 
the statute became effective. Ireland 
v. Shipley, (Md.) 166 A. 593. 


[f] Application for termination of 
payments.—A petition for modifica- 
tion of compensation award, filed over 
three years aftér the award was en- 
tered, which wag, entered within eigh- 
teen months before the passage of the 
Workmen’s Compensation Act § 8 


subd (f), as amended by L. (1921) p 


446 § 1, extending the right of modi- 
fication of award upon the employee’s 
return to work at any time, was time- 
ly, although, at the time the award 
was entered, such petition was re- 
quired, under § 19 subd (h), as amend- 
ed by L. (1919) p 541 § 1, to be filed 
within eighteen months of the award. 
Snowdon & McSweeney Co. v. Indus- 
plat Corea 155 N.E. 277, 324 
Til. S 


[g] Application timely filed.—Ap- 
plication for adjustment of compen- 
sation filed within two years from in- 
jury was timely. Adams v. I. E. 
Smith Const. Co., 171 N.E. 882, 91 Ind. 
App. 529. 


[h] Within “compensation period.” 
—(1) The accident board is without 
power to revise an award to increase 
compensation after the expiration of 
the “compensations,period” fixed by the 
award. Browner v. Texas Indemnity 
Ins. Co., (Tex.Civ.App.) 17 S.W.(2d) 
850. (2) The “compensation period” 
during which the accident board may 
review award depends on the facts of 
injury, not on the board’s prior deci- 
sion with respect thereto. Independ- 
ence Indemnity Co. v. White, (Tex. 
Civ.App.) 10 S.W.(2d) 263 [rev on 
other grounds (Commn.App.) 27 S.W. 
(2d) 529]. (3) Workmen’s Compensa- 
tion Act § 16, providing compensation 
as for total disability for specified 
periods for certain injuries and for 
compensation thereafter if partial in- 
capacity continues, applies only to the 
injuries therein specified, and where 
an injury was not one of those speci- 
fied, proceedings for compensation for 
continuing partial disability were 
barred under § 36, when not filed be- 
fore expiration of the compensable 
period designated in a previous decree, 
although filed within two years from 
the entry of the decree. Graney’s 
Case, 118 A. 369, 121 Me. 500. 


[i] In California (1) under Work- 
men’s Compensation Act § 20 (d), the 
industrial accident commission could 
at any time within two hundred forty- 
five weeks alter findings and award 
without showing of increased disabil- 
ity. C. C. Moore & Co. v. Industrial 
Accident, Commission of California, 
267 P. 122, 91 Cal.App. 465. (2) Under 
such statute the time of the commis- 
sion to modify an award is limited to 
such two hundred forty-five weeks. 
Larsen v. State’ Industrial Accident 
Commission, 13 P.(2d) 850, 125 Cal. 
App. 13. (3) Under this statute en- 
larging the continuing jurisdiction of 
the industrial commission beyond that 
theretofore existing, the commission 
had jurisdiction seven months after 
denying a rehearing to amend the 
original award by awarding continu- 
ing compensation indemnity and medi- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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this regard or else the application cannot be enter- 
The time when the limitation fixed ‘be- 
gins to run depends upon the particular provision 
Before an employer can avail itself of 
the plea of the statute of limitations providing that 
the board shall not modify an award after the ex- 
piration of one year from termination of the com- 
pensation period fixed in the original award, the 
employer is burdened with showing when the dis- 


tained.?> 


involved.?® 


eal care. Globe Indemnity Co. v. In- 
dustrial Accident Commission, 266 P. 
992, 91 Cal.App. 347. (4) Under Work- 
men’s Compensation Act §§ 11 (c) and 
28, a claim for adjustment, filed more 
than six months after commutation 
but within six months after the com- 
pensation period, was not barred. U.S. 
Fidelity & Guaranty Co. v. Industrial 
Accident Commission, 266 P. 805, 204 
Cal. 88. (5) The power of the com- 
mission to amend an award by with- 
drawing compensation _ theretofore 
awarded was not impaired by a delay 
of the insurance carrier in filing peti- 
tion. Rodriguez v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 257 P. 879, 84 Cal.App. 308. 


{i] Im West Virginia under Code 
(1931) 23-4-16, the application in a 
nonfatal case must be made within a 
year after the last payment of com- 
pensation. Madden v. State Compen- 
sation Com’r, 169 S.E. 170; Cook v. 
State Compensation Com’r, 168 S.E. 
369. (2) The provision in Code (1931) 
23-5-1 for a ten-day period for raising 
an objection to a “finding” in com- 
pensation proceedings is inapplicable 
where the commissioner merely re- 
fused to consider new evidence. 
Pushia v. State Compensation Com’r, 
166 S.E. 695. 


25. U.S.—F. Jarka Co. v. Monahan, 
29 F.(2d) 741. 


Cal.—uw. S. Fidelity & Guaranty Co. 
v. Industrial Accident Commission, 
266 P. 805, 204 Cal. 88; Ehrhart v. 
Industrial Accident Commission of 
State of California, 158 P. 193,.172 Cal. 
621; Larsen vy. State Industrial Acci- 
dent Commission, 13 P.(2d) 850, 125 
Cal.App. 13. 


I1l.—Superior Coal Co. v. Industrial 
Commission, 151 N.E. 890, 321 Ill. 240. 


Ind.—Miles v. Indiana Service Cor- 
poration, (App.) 185 N.E. 460; In re 
Hogan, 129 N.E. 633, 75 Ind.App. 53. 


Kan.—Roberts v. Charles Wolf 
Packing Co., 160 P. 221, 98 Kan. 750. 


Me.—Newell’s Case, 118 A. 373, 121 
Me. 504. 


N.J.—Herbert v. Newark Hardware 
& Plumbing Supply Co., 151 A. 502, 
107 N.J.Law 24 [aff 160 A. 492, 109 
N.J.Law 266]; Benjamin & Jones v. 
Brabban, 103 A. 688, 90 N.J.Law 355; 
De Lucca v. Vezzetti, 128 A. 545, 3 N. 
J.Misc. 387. 


N.C.—Lee v. Rose’s 5-10-25 Cent 
Stores, 171 S.E. 87, 205 N.C. 310. 


Or.—Allen v. State Industrial Com- 
mission of Oregon, 8 P.(2d) 1088, 140 
Or. 449; Goss v. State Industrial Ac- 
EE ACOA EE 12 P.(2d) 1006, 140 

r. 146. 


Tex.—Browner v. Texas Indemnity 
Ins. Co., (Civ.App.) 17 S.W.(2d) 850. 


Va.—Allen v.. Mottley Const. Co., 
170 S.E. 412. 


Wash.—Ferguson vy. State Depart- 
ment of Labor and Industries, 13 P. 
(2d) 39, 168 Wash. 677. 


W.Va.—Madden y. State Compensa- 
tion Com’r, 169 S.E. 170; Cook v. State 
Compensation Com’r, 168'S.E. 369. 


‘ 
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ability ended.?* 


[a] Proceedings barred.—(1) Pro- 
ceedings by the industrial accident 
commission involving a rehearing and 
affirming of an amended award made 
on the last day of the two hundred 
forty-fifth week after the injury, 
where the amended award was void, is 
void. Larsen v. State Industrial Acci- 
dent Commission, 13 P.(2d) 850, 125 
Cal.App. 13. (2) Under Workmen’s 
Compensation Act § 25 (d), allowing 
the commission to amend an award, in 
view of §§ 25 (c), 81, 82, a claimant, 
having received compensation for an 
injured leg, cannot, more than six 
months thereafter, be awarded com- 
pensation for other injuries suffered 
in the same accident, since the six- 
months limitation prescribed by §8§ 
16 and 16 (c) applies. Ehrhart v. In- 
dustrial Accident Commission of State 
of California, 158 P. 193, 172 Cal. 621. 
(3) An award of the industrial com- 
mission cannot be reviewed under 
Workmen’s Compensation Act § 19 par 
(h), after an elapse of more than eigh- 
teen months after the entering of the 
award. Superior Coal Co. v. Indus- 
trial Commission, 151 N.E. 890, 321 
Tll. 240. (4) The industrial board, 
having found the time when the em- 
ployee’s temporary total disability 
ended, had no jurisdiction to modify 
an original compensation award on 
the employee’s application filed more 
than one year after the disability, un- 
der the board’s finding, ended. Miles 


v. Indiana Service Corporation, (Ind.° 


App.) 185 N.E. 460. (5) Where a 
servant was totally disabled on the 
19th of December, 1918, and such dis- 
ability continued until the 7th of Ap- 
ril, 1919, at and after which time he 
was continually disabled to the ex- 
tent of a permanent partial impair- 
ment, he then had a right to apply at 
once to the industrial board for an 
award of compensation based upon 
such partial disability, under Work- 
men’s Compensation Act § 45, but 
total disability and payments under it 
having ceased April 7, 1919, an appli- 
cation for an allowance on account of 
a continuing period made Dec. 10, 
1920, was not within the statutory 
period, and therefore too late, the lat- 
ter part of such statute being a stat- 
ute of limitations. In re Hogan, 129 
N.E. 633, 75 Ind.App. 53. (6) An em- 
ployee who notified the industrial 
commission of the recurrence of his 
disability twenty-one months after 
the last compensation payment is not 
entitled to have the award reviewed. 
Lee v. Rose's 5-10-25 Cent Stores, 171 
S.E. 87, 205 N.C. 310 (under Code 
[1931] § 8081 (bbb) ). (7) The indus- 
trial accident commission, more than 
one year after claimant accepted com- 
pensation in full for injuries, is with- 
out jurisdiction to reopen the case 
and award further compensation. 
Goss v. State Industrial Accident 
Wa eee 12 P.(2d) 1006, 140 Or. 


' 26. See statutory provisions. 


[a] From time of final award.— 
An award on a claim for compensation 
for only a temporary injury is “final” 
as regards time for modification, not- 
withstanding the injury was perma- 
nent and the commission acted on er- 
roneous evidence. Ireland vy. Shipley, 
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Except where otherwise provided 


by the statute,2® an application for the modifica- 
tion of an award made after payments under the 
original award have been completed is timely if 
otherwise made within the required time.?® 
the application must be made before final payment 
under the original award, the voluntary payment of 
a lump sum into court pending an application for 
redemption does not constitute such a final payment 


Where 


166 A. 593 (construing Code Pub. Gen. 
L. [1924] art 101 §§ 40, 43, and § 54 
as amended by Acts [1931] c 342). 


[b] In Illinois the period of eigh- 
teen months allowed by Workmen’s 
Compensation Act (1915) § 19 par (h), 
for review for increasing an award, 
runs from the date of entry of the 
award by the industrial commission, 
although the cause is pending before 
the supreme court on writ of eryor. 
Big Muddy Coal & Iron Co. v. Indus- 
ay Commission, 124 N.E. 564, 289 Ill. 


[c] Im Indiana the limitation of 
one year for filing of an application to 
modify the industrial board’s awards 
begins to run on the termination of 
the compensation period as fixed in the 
original award, or as fixed by the in- 
dustrial board. Grant Coal Mining Co. 
v. Coleman, (App.) 187 N.E. 692 [appr 
Grant Coal Mining Co. yv. Coleman, 
(Ind.App.) 187 N.B. 692]. 


[d] In Oregon the ‘‘first award of 
compensation” in the statute fixing 
time for the filing of an application 
for aggravation of compensable in- 
jury means the first payment made to 
claimant after filing his original ap- 
plication for compensation. Allen vy. 
State Industrial Accident Commission 
of Oregon, 8 P.(2d) 1088, 140 Or. 449 
(under Code [1930] § 49-1836 (c) ). 


27. American Chain Co. v. Salters, 
140 N.E. 435, 80 Ind.App. 410. 


28. 


_ [ta] In Louisiana a compensation 
judgment after payment and after its 
term expires cannot be modified be- 
cause of the employee’s changed con- 
dition. Faircloth v. Stearns-Roger 
Mfg. Co., (La.App.) 147 So. 368. 


29. Henderson v. Mazzotta, 157 A. 
67, 113 Conn. 747; Jenkins v. Boise 
Payette Lumber Co., 287 P. 202, 49 
Idaho 24; Utah Apex Mining Co. v. 
Industrial Commission of Utah, 298 P. 
381, 77 Utah 542. See also Valier Coal 
Co. v. Industrial Commission, 149 N.B. 
805, 319 Ill. 99 (where the employee 
was awarded compensation the time 
for which had expired, no further 
compensation could be awarded except 
upon recurrence of disability). 


[a] Original award is not termi- 
nated in the sense of it not being sub- 
ject to modification by the mere fact 
that payments thereunder have been 
completed. Henderson vy. Mazzotta, 
15%, AL CCL Conn 747. 


_[b] Reopening award for changed 
condition.—A compensation claimant 
could apply October 19 to reopen an 
award because of changed condition, 
although the final payment had been 
made August 8. Jenkins v. Boise Pay- 
PIKE Lumber Co., 287 P. 202, 49 Idaho 


[c] Nonpayment for over year.—A. 
claim for additional compensation was 
not barred because the employee was 
not paid compensation for a period of 
slightly more than one year before 
the claim for additional compensation 
was made. Utah Apex Mining Co. v. 
Industrial Commission of Utah, 298 P. 
381, 77 Utah 542. 


See statutory provisions. 
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as will bar an application for the modification of the 


original award ‘thereafter made.°° 


the acts no application for a modification may be 
made before the elapse of a specified time after the 
A statute lmiting 
the number of weeks for which compensation may 
be paid in the case of a total disability’? does not 
bar an application for the modification of an award 
made more than such number of weeks after the 
Where the board by the 
statute is given continuing jurisdiction to modify 
its awards®* without any time restrictions for the 
making of applications therefor, the board is with- 
out power to deprive itself of such jurisdictions by 
providing in any award that application for a modifi- 
cation thereof must be made within a specified 


original judgment or award.?1 


injury was sustained. 


30. Chickowsky v. Central Coal & 
Coke Co., 260 P. 620, 124 Kan. 471. 


[a] Thus an application for the 
review of an award filed before final 
payment should be heard although 
filed after an application for an order 
of redemption. Chickowsky vy. Central 
Coal & Coke Co., 260 P. 620, 124 Kan. 
471. 


Bi aid sum awards see supra §§ 603- 


31. Rogers v. Thermatomic Carbon 
Co., 102 So. 304, 157 La. 193; Hanley 
v. Union Stockyards Co., 158 N.W. 939, 
100 Neb. 232. d 


[a] Purpose of provision.—‘‘The 
purpose that the Legislature had in 
fixing a period in which the right of 
either party to have the judgment 
modified could not be exercised, was to 
give reasonable repose and stability 
to judgments in compensation suits. 
While therefore the Legislature found 
it necessary to make provision for the 
modification of judgment in such 
Suits, it found it equally necessary, 
except in cases where both employer 
and employee should consent to the 
modification with the approval of the 
judge, to fix a period in which no 
modification could be made.’’ Rogers 
v. Thermatomic Carbon Co., 102-So. 
304, 305, 157 La. 193. 

[b] From time judgment becomes 
operative.—Acts (1918) No. 38 § 20, 
permitting modification of judgments, 
awarding compensation under the Em- 


ployers’ Liability Act (Acts [1914], 


No. 20), by reducing compensation on 
the ground of decrease in employee’s 
incapacity, impliedly authorizes modi- 
fication, so as to discharge employer 
from further liability, where incapac- 
ity has entirely ceased, but not with- 
out the employee’s consent, for one 
year from the time judgment became 
operative. Rogers v. Thermatomic 
Carbon Co., 102 So. 304, 157 La. 198. 


[c] In case of periodical compen- 
sation.—If the time for periodical 
compensation to a workman exceeds 
Six months, no application to modify 
that order can be entertained until six 
months after the order is made. Han- 
ley v. Union Stockyards Co., 158 N.W. 
939, 100 Neb. 232 (application properly 
dismissed). 


32. Amount payable, or period of 
compensation see supra §§ 538-540. 


33. Lakso v. Munro Iron Mining 
Co., 220 N.W. 728, 243 Mich. 261 (stat- 
ing rule now changed Pub. Acts (1919) 
No. 647). 


34. Continuing jurisdiction 
board see supra § 1381. 


35. McLaren v. Industrial Commis- 
sion, (Utah) 18 P.(2d) 640. 


of 
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time.?5 
Under some of 


thorized.4? 


36. See supra note 24. 


37. Necessity for pleading see in- 
fra § 1421. 


38. Western Pipe & Steel Co. v. In- 
dustrial Accident Commission of Cali- 


AU 14 P.(2d) 530, 126 Cal.App. 
[a] Adjustment of claim for will- 
ful misconduct,—Limitation not 


pleaded to a*dlaim for adjustment of 
compensation, on account of the em- 
ployer’s serious and willful miscon- 
duct, is waived. Western Pipe & Steel 
Co. v. Industrial Accident Commission 
of California, 14 P.(2d) 530, 126 Cal. 
App. 225. 

Increased compensation in case of 
employer’s serious or willful miscon- 
duct see supra §§ 598-601. 


39. Notice of reclassification 
infra § 1418. 


Scope and extent of power to re- 
classify see supra § 1395. 


see 


. 40. See supra § 1395. 

41. See statutory provisions. 

[a] In New York.—Under the 
amendment (L. [1927] e¢ 557), the 


power of the board with respect 
to modification of awards was lim- 
ited to one year from the date of 
the accident. Kolodick v. General 
Electric Co., 184 N.E. 54, 260 N.Y. 461. 
(2) This limitation is not applicable 
to awards made prior to the time 
when it took effect, that is, July 1, 
1927. Kolodick v. General Electric 
Co., supra. (3) A finding by a single 
member of the industrial board re- 
classifying a disability is a valid 
award where the reclassification was 
made before the statute limiting the 
period for reclassification took effect. 
Kolodick v. General Electric Co., su- 
pra. (4) By L. (1931) ¢ 292, the time 
limit was changed to three years from 
the date of the accident. Kolodick v. 
General Electric Co., supra; Davis v. 
General Electric Co., 258 N.Y.S. 601, 
236 App.Div. 291. (5) The provision 
as amended was intended to have ap- 
plication to a reclassification of all 
injuries, whether previously or sub- 
sequently occurring. Vincent v. AI- 
lerton House Co., 177 N.E. 25, 256 N. 
Y. 522. (6) This included claims as to 
which the prior one-year limitation 
had expired. Montgomery vy. Seneca 
Iron & Steel Co., 257 N.Y.S. 556, 236 
App.Div. 19 [motion den 258 N.Y.S. 
1007, 236 App.Div. 763]. (7) An award 
based on a reclassification previously 
affirmed by the appellate division and 
court of appeals is valid and does 
not involve reclassification .after ex- 
piration of the forbidden period. 
Kolodick v. General Electric Co., su- 
pra. (8) By Workmen’s Compensation 
Act § 15 subd 6a, as amended by L. 


In some of the jurisdictions requiring the 
proceedings to be instituted within a specified time,?° 
a failure to plead limitations as a defense*? consti- 
tutes a waiver thereof.’& 


[§ 1417] (2) Reclassification.2® Where the act in 
providing for a reclassification of a disability by the 
board?*® specifies a time within which such reclassifi- 
cation may be had,‘ sueh reclassification must be 
made within the required time or else it is unau- 
To be affected by the limitation provi- 
sion the award must involve a reelassification of a 
disability*? theretofore classified.** 
an objection to delayed reclassification does not pre- 
clude an attack on a subsequent award based on 
a new determination covering a later period.45 


The waiver of 


(1933) c 384 § 3, no time limit is 
placed upon the power of the board to 
reclassify a disability. 


42. Sokolowski v. Bank of America, 
184 N.E. 492, 261 N.Y. 57; Vincent v. 
Allerton House Co., 177 N.E. 25, 256 N. 
Y. 522 (under earlier amendment); 
McCulla v. American Locomotive Co., 
261 N.Y.S. 184, 237 App.Div. 300; Les- 
kin v. M. & G. Trucking Co., 260 N.Y. 
S. 284, 236 App.Div. 866; Davis v. 
General Electric Co., 258 N.Y.S. 601, 
236 App.Div. 291. 


43. Sokolowski v. Bank of America, 
184 N.E. 492, 261 N.Y. 57; Vincent v. 
Allerton House Co., 177 N.E. 25, 256 
N.Y. 522; Montgomery v. Seneca Iron 
& Steel Co., 257 N.Y.S. 556, 236 App. 
Div. 19 [motion den 258 N.Y.S. 1007, 
236 App.Div. 763]. 


[a] What constitutes reclassifica- 
tion.—(1) Where the original award 
was for a permanent partial disabil- 
ity, a subsequent award of compen- 
sation for a temporary total disability 
constituted a reclassification of the 
disability within the statute limiting 
the time for reclassification. Vincent 
v. Allerton House Co., 177 N.E. 25, 
256 N.Y. 522. (2) The board’s re- 
voking of schedule awards and mak- 
ing a new award for reduced earnings 
involved no “reclassification” of dis- 
ability which under statute must be 
made within three years after acci- 
dent. Sokolowski v. Bank of America, 
184.-N.E. 492), 261) N.Yo9 57. §) (8), An 
award reopening: a lump sum settle- 
ment constituted a reclassification of 
a disability as regards the time limi- 
tation. Montgomery v. Seneca Iron & 
Steel Co., 257 N.Y.S. 556, 236 App.Div. 
19 [motion den 258 N.Y.S. 1007, 236 
App.Div. 763]. 


44. Santo v. Symington Mach. Co., 
261 N.Y.S. 706, 237 App.Div. 242 [rearg 
den 262 N.Y.S. 955]. 


{a] Statement in referee’s memo- 
randum of decision that doctor’s tes- 
timony showed claimant had partial 
disability from specified date when 
temporary total disability ceased is 
not a “‘classification of claimant’s dis- 
ability’ so as to make a subsequent 
classification unauthorized because 
made too late. Santo vy. Symington 
Mach. Co., 261 N.Y.S..706, 237 App.Div. 
242 [rearg den 262 N.Y.S. 955]. 


[b] Closing of compensation case 
after making the award therein con- 
stituted a “classification” for tempo- 
rary disability, precluding reclassifi- 
cation after lapse of the statutory 
time. McCulla v. American Locomo- 
ve Co., 261 N.Y.S. 184, 237 App.Div. 


45. Kolodick vy. General Electric 
Co., 256 N.Y.S. 831, 235 App.Div. 111 
[rev on other grounds 184 N.E. 54, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


7s 


[§§ 1416-1417 


§§ 1418-1419] 


[§ 1418] i. Conditions Precedent; Notice.4® In 
order that a proceeding may be instituted for an 
increase in compensation by reason of an increase 
in disability it is not necessary that there first be a 
review of the original award and due approval by 
the courts.47 It is usually held that the provision 
of the act requiring a notice of the accident or in- 
jury to be given to the employer before an original 
proceeding for compensation may be instituted*§ 
has no application in the case of a subsequent pro- 
ceeding to increase the compensation allowed under 
the original award,*® the notice given in the orig- 
inal instance being sufficient.5° But an opportunity 
to be heard must be given to the parties interested 
before an award may be modified.6+ A modifica- 
tion of an award without such opportunity being giv- 
en is void.5? Notice that an award would be amend- 
ed unless good cause to the contrary was shown 
within a specified time affords such opportunity,®? 
such notice not being required to state a definite 
time for a hearing on such matter.5+ Where not so 
provided in the act, the employer is not required to 
pay compensation in accordance with the original 
award up until the time of his filing an application 
for a modification of such award as a condition prec- 
edent to the maintenance of the proceeding.®® Cer- 


260 N.Y. 461]. 
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that by reason of a recurrence or in- 
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tainly the employer’s failure to pay compensation 
awarded for a temporary total disability during such 
time as the employee is gainfully employed for a 
wage in excess of the compensation awarded is no 
justification for a dismissal of the application for a 
modification of the award on the ground of default 
in the payment of compensation under the original 
award.°* Where notice to the employer of the re- 
currence of the disability is necessary before a pro- 
ceeding therein may be brought, a failure of the 
employer to raise such question and a submission 
to the jurisdiction of the board is a waiver of such 
requirement.°? 


Notice of reclassification.°’ Where so required by 
the act,®® notice of a change in the classification 
of the disability must be given to the employee.®® 


[§ 1419] j. Persons Entitled To Apply and Par- 
ties to Application.*t An application for an in- 
crease, decrease, termination, or reinstatement of an 
award of compensation must be made by a party to 
it®? or by some beneficiary entitled to benefits under 
the particular character of the award.** Ordinarily, 
it may be made by either the employer or the em- 
ployee.** But dependent, after the death of the 
employee, is not entitled to make such an applica- 


given to compensation claimant. Del- 


46. As to agreements and settile- 
ments see infra § 1476. 


47. Western Foundry Co. v. Indus-. 


trial Commission, 132 N.E. 218, 298 
Ill. 593. 


48. Notice of injury see supra §§ 
762-778. 


49. Casparis Stone Co. v. Indus- 
trial Board of Illinois, 115 N.B. 822, 
278 Ill. 77; Arnold & Murdock Co. v. 
Industrial Board, 115 N.E. 137, 277 Il}. 
295; Tankersley Const. Co. v. Ohls, 
4 P.(2d) 68, 152 Okl. 203. 


[a] Provisions of act distin- 
guished.—“‘Section 24 applies where 
compensation has been agreed upon 
or awarded for a period supposed to 
be sufficient to cover the time the dis- 
ability of the employee will continue. 
If after the expiration of that time 
and the payment of the compensation 
agreed upon or awarded the disabil- 
ity continues, the employee is allowed, 
upon giving notice within 6 months 
after the payments have ceased, a fur- 
ther hearing upon a claim for com- 
pensation for a continuance of the in- 
jury beyond the time for which com- 
pensation was allowed and paid. This 
provision is wholly for the benefit of 
the empioyee. Section 19h is intended 
for the benefit of both employer and 
employee. Where the compensation 
agreed upon or awarded is supposed 


to be sufficient for the time the dis-. 


ability will exist, but there should 
afterwards, within 18 months from 
the time the' agreement or award was 
made, be a recurrence or increase in 
the disability, the employee may have 
the agreement or award reviewed by 
the Industrial Board. If within the 
same period of time the disability has 
diminished or ended, the employer 
may have the agreement or award re- 
viewed by the Industrial Board. Said 
section 19h is not intended to apply 
to a case where there is a continuance 
of the disability beyond the time for 
which compensation has been agreed 
upon or awarded. That situation is 
provided for by seetion 24, but sec- 
tion 19h has reference to a review by 


the Industrial Board on the applica-— 


tion of the employee on the ground 


| 


crease of the disability the compen- 
sation agreed upon or awarded to be 
paid in installments is insufficient, or 
a review on the application of the em- 
ployer on the ground that the disabil-. 
ity for which payments in insta‘l- 
ments have been agreed upon or 
awarded has diminished or ended.” 
Arnold & Murdock Co. v. Industrial 
Board, 115 N.E. 137, 188, 277 Ill. 295. 


50. Tankersley Const. Co. v. Ohls, 
4 P.(2d) 68, 152 Okl. 203. 


51. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commission 
of California, 168 P. 1050, 176 Cal. 
488; Larsen v. State Industrial Acci- 
dent Commission, 13 P.(2d) 850, 125 
Cal.App. 13; Walker’s Case, 120 A. 
59, 122 Me. 387. 


Notice of hearing see infra § 14380. 


52. Larsen v. State Industrial Ac- 
cident Commission, 13 P.(2d) 850, 125 
Cal.App. 18. 


53. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commis- 
sion of California, 168 P. 1050, 176 
Cal. 488. 


54. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commission 
of California, supra. 


55. Jamestown Lumber Co. _ Vv. 
Trotter, (Ind.App.) 187 N.E. 840; 
Gvozdic v. Inland Steel Co., 154 N.E. 
804, 86 Ind.App. 122 (construing 
Workmen’s Compensation Act § 45 
{Burns St. Annot. (1926) § 9490]). 


56. Gvozdic v. Inland Steel Co., 
supra. 


57. Meyer v. Industrial Commis- 
sion, 122 N.E. 51, 286.111. 642. 

58. Scope and extent of power to 
reclassify see supra § 1395. 

Time for reclassification see supra 
§ 1417. i 

59. See statutory provisions. 

60. Delpach vy. Gill, 216 P. 21, 125 
Wash. 699. 

[a] Notice not given.—Testimony 
was held to show that ne notification 


of a change in his classification, un- 
der Remington Comp. St. § 7697, was 


| A.C. 444, 3 B.W.C.C. 403; A 


pach vy. Gill, 216 P. 21, 125 Wash. 699. 


6l. Parties to proceedings for com- 
pensation generally see supra §§ 743-— 


62. Johnson v. J. P. Taylor Co., 278 
S.W. 169, 211 Ky. 821. 


63. Johnson v. J. P. Taylor Co., 
supra. 


64. Rex v. Templer, [1912] 2 K.B. 
444, 5 B.W.C.C. 454 [aff [1912] 1 K.B. 
351, 5 B.W.C.C. 242] (holding that 
an application may be made by the 
workman for review, although the 
compensation was settled originally 
by arbitration or by a representative 
committee); Nelson v. Summerlee 
Iron Co., [1910] S.C. 360. 


[a] Minor employee.—(1) Owing 
to the repeal of Workmen’s Compen- 
sation Act (1906) First Schedule par 
16, which provided for the review of 
weekly payments, and the substitution 
therefor of the proviso to Workmen’s 
Compensation Act (1923) § 24 subs 6. 
a workman who is injured by accident 
arising out of and in the course of his 
employment, and is paid compensation 
in respect thereof, is not: entitled to 
apply for a review of weekly pay- 
ments after he has attained the age 
of twenty-one years. Jones v. Meiros 
Collieries, 95 L.J.K.B. 754. (2) Be- 
fore the repeal of this section, where 
the employee at the date of the-ac- 
cident was under twenty-one and 
the review takes place more than 
twelve months after the accident, 
the amount of the compensation may 
be increased to any amount not ex- 
ceeding fifty per cent of the weekly 
sum which the workman would prob- 
ably have been earning at the date 
of the review if he had remained 
uninjured. Vickers v. Evans, [1910] 
mbridge v, 
Good, 5 B.W.C.C. 691; Edwards v. Alyn 
Steel Tinplate Co., 3 B.W.C.C. 141. 
Compare Clarke v. Knox, 6 B.W.C.C. 
695 (where the facts fell within this 
section but the judge did not con- 
sider it, and’ an award continuing 
compensation was held improper 
where the former employer offered 
admittedly suitable work at higher 
wages than those received at the 
time of the accident). (3) Earnings 
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tion as regards an award made to the employee while 
The wife of an injured employee may 
make the application on behalf of her husband who 
by reason of his injury is mentally incapable of 
A mother, whose 
compensation has been terminated on remarriage,°; 
has a right, as trustee for her minor children, to 
have the award completed by an award to the chil- 


living.®® 


doing so on his own account.*® 


dren of the unawarded balance.®§ 


[§ 1420] k. Pleading—(1) Petition or Other Ap- 
Under some of the acts it has been held 
that, if further compensation for a subsequent dis- 
ability be desired, there must be a petition there- 


plication.®® 


in possible employments other than 
that in the same employment under 
the same employer may be consid- 
ered. Vickers v. Evans, [1910] A.C. 
444, 3 B.W.C.C. 403; Evans v. Vickers, 
[1910] 1 K.B. 554, 3 B.W.C.C. 126 [aff 
[1910] A.C. 444, 3 B.W.C.C. 403]. (4) 
The fact that the employee at the 
time of the review is earning as much 
as before the accident is not conclu- 
sive that compensation shouldbe 
terminated. Bowhill Coal Co. v. Mal- 
eolm, 3 B.W.C.C. 562, [1910] S.C. 447. 


65. Johnson v. J. P. Taylor Co., 
278 S.W. 169, 211 Ky. 821. 


“Tt would not be competent for a 
dependent, after death of “the em- 
ployee, to make application for a re- 
view of an award made to the em- 
ployee to obtain compensation to him 
while he was living, since the benefits 
to be derived from such application 
would go toa distinctly different class 
of beneficiaries, and come within an 
entirely different class of award.” 
Johnson v. J. P. Taylor Co., 278 S.W. 
169, 171, 211 Ky. 821. 


66. Whitehead Coal Mining Co. v. 
State Industrial Commission, 207 P. 
305, 86 Okl. 149. 


[a] Reason for rule.—‘“It would be 
a most narrow construction of [the 
statute] to deny the wife of the in- 
jured employee the right to call to the 
attention of the Industrial Commis- 
sion, by motion, the claim of her hus- 
band, who by reason of his injury is 
mentally incapable of presenting his 
claim.’ Whitehead Coal Mining Co. 
v. State Industrial Commission, 207 
P. 305, 308, 86 Okl. 149. 


Liberal construction of act see su- 
pra §§ 65-68. 

67. Remarriage as ground for 
termination of compensation to widow 
see supra § 313. 

68. Cullen v. Pan Handle Coal Co., 
141 N.E. 647, 81 Ind.App. 913. 


69. Application in original pro- 


ceedings for compensation see supra’ 


§§ 822-832. 


As to agreements and settlements 
see infra § 1477. 


70. Walker’s Case, 120 A. 59, 122 
Me. 387; Degidio v. State Industrial 
Accident Commission, 207 P. 176, 105 
Or. 642; Iwanicki v. State Industrial 
Accident Commission of Oregon, 205 
P. 990, 104 Or, 650, 29 A.L.R.. 682. 


[a] Thus a paragraph. in a decree 
which had previously awarded specific 
compensation for the presumed disa- 
bility resulting from an injury under 
one section of the act, which stated 
that in the event of a recurring period 
of disability compensation according 
to other. specific provisions of the act 
should be paid to the employee, does 
not entitle the employee to such ad- 
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[§§ 1419-1420 


Under others giving the board the power to 
act on its own motion, the jurisdiction of the board 
does not depend upon an application or petition,"* 
no pleading whatever being necessary to invoke the 
jurisdiction of the board.*? 
quired of the application or petition for an increase, 
decrease, termination, or reinstatement of compensa- 
tion,** and it is not to be construed according to the 


No special form is re- 


rules of common-law pleading ;7* rather the applica- 


ditional compensation without a peti- 
tion for it. Walker’s Case, 120 A. 59, 
122 Me, 387. 


[b] Original application insuffi- 
cient.—Iwanicki v. State Industrial 
Accident Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682. 


[ce] Letters addressed by an in- 
jured workman to the state industrial 
accident commission asking an in- 
crease or rearrangement of compen- 
sation and. a report-of the medical 
examiner of the commission and let- 
ters of the commission in reply were 
held not to constitute an application, 
for increase or rearrangement of com- 
pensation. Degidio v. State Industrial 
Accident Commission, 207 P. 176, 105 
Or. 642. 


71. Shawnee Morning News_v. 
Thomas, 256 P. 987, 125 Okl. 155; 
Prairie Oil & Gas Co. v. King, 235 P. 
522, 109 Okl. 213. 


72. Prairie Oil & Gas Co. v. King, 
supra. 


73. Ill.—Snowdon & McSweeney 
Co. v. Industrial Commission, 155 N.E. 
277, 324 Ill. 423. 


Me.—Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 738. 


Md.—tIreland v. Shipley, 166 A. 593. 


Mich.—Blackman v. Buck Const. 
Co., 238 N.W. 232, 255 Mich. 237; Gal- 
ljup. v. Western Board & Paper Co., 
233 N.W. 184, 252 Mich. 68.. 


Minn.—Glassman v. Radtke, 225 N. 
W. 889, 177 Minn. 555. ‘ 


Okl.—Shawnee Morning News v. 
Thomas, 256 P. 9387) 125 %OKI. <155; 
Prairie Oil & Gas Co. v.. King, 235 P. 
522, 109 OKI. 2138. 


Pa.—Bradley v. Pioneer Oil Co., 167 
A. 660, 109 Pa.Super. 585. 


“Tt is sufficient when it states in- 
formally the substance of the award 
entered on the original hearing and 
asks that the award be modified: to 
conform to changed conditions.” 
Snowdon & McSweeney Co. v. Indus- 
trial Commission, 155. N.E. 277, 324 
Ill. 423. 


[a] Letter stating the number of 
the claim and requesting’: the commis- 
sion to set down for hearing the com- 
pensation claimant’s case against the 
employer to determine the nature and 
extent of his permanent disability is 
a sufficient application for modifica- 
tion of award. Ireland v. Shipley, 
(Md.) 166 A. 593. 


[b] Sufficiency of petition for per- 
manent disability~—A petition of an 
injured workman asking for back 
compensation and also for an award 
“finding petitioner’s rights based on 
his present condition” is not insuffi- 
cient as _ petition for permanent disa- 
bility. Hogeberg v. Industrial Acci- 


tion should be liberally construed.’ 
the petition should state or give the information 
contemplated by the act,7® as, for example, the na- 
ture of the claim being made,’7 and the grounds 


Nevertheless 


~*~ 
dent Ce ae of California, 256 P. 
413, 201 Cal. 169 (petition so treated 
by board at hearing). 


[ec] Petition for review of pay- 
ments.—A petition for additional com- 
pensation under which the original 
award was. modified in terms will be 
regarded as one for a review of pay- 
ments. Gallup: v. Western Board & 
Paper Co., 233 N.W..184, 252 Mich. 68. 


[d] Court will consider a compen- 
sation claimant’s petition stating le- 
gal grounds for ‘relief as filed under 
the section authorizing the granting 
of relief sought, regardless of the 
form of petition, if the testimony 
brings claimant within the compensa- 
tion laws. Bradley v. Pioneer Oil Co., 
167 A. 660, 109 Pa.Super.. 585. 


74 Snowdon & McSweeney Co. v. 
Industrial Commission, 155 N.E. 277, 
324 Ill. 423; Glassman v. Radtke, 225 
N.W. 889, 177 Minn. 555. 


[a] Absence of appropriate label 
on petition. is not.important. - Glass- 
man v. Radtke, 225 N.W. 889, 177 
Minn. 555. 


75. Henderson vy. Mazzotta, 157 A. 
67, 113 Conn. 747. 


76. Me.—Gauthier v.. Penobscot 
Spaces Fiber Co., 113: A. 28, 120 Me. 


Mich.—Blackman v. Buck Const. 
Co., 238-N?W. 232, 255 Mich, 237. 


Okl.—Lubritorium, Ine. v. Adams, 1 
P.(2d) 745, 150 Okl. 254. 


Or.—Stacey »v. State Industrial 
Commission, 26 P.(2d) 1092: Grunnett 
v. State Industrial Accident Commis- 
sion, 215 P. 881, 108 Or. 178. 


Pa.—Bradley v. Pioneer Oil Co., 167 
A. 660, 109 Pa.Super. 585. 


[a] Change of condition.—Em- 
ployee’s petition, alleging that, be- 
cause of injury and complications set- 
ting in a long time after injury, em- 
ployee’s leg had been amputated suffi- 
ciently alleged change of condition, 
conferring jurisdiction on commission 
to grant further compensation. 
Blackman v.. Buck Const. Co., 238 N. 
W. 232, 255 Mich. 237. 


[b] Letter to the industrial acci- 
dent commission reciting that the 
commission “took final action’ on a 
claim for compensation, and stating 
that claimant is unable to work, and 
is not improving, and “has some 
cause for complaint,’ and that “rather 
than take an -.appeal’ the writer 
“would like to Rave the Commission 
open the matter and have another ex- 
amination made,” is insufficient as an 
application for compensation for ag- 
gravation of disability. Grunnett v. 
State Industrial Accident Commission, 
215..P.. 881, 108 Or. 178. 


77. Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73. 


—o 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1420-1422] 


therefor.** Where no pleading is necessary to in- 
voke the jurisdiction of the board,?7® an application 
will not be considered insufficient for failure to al- 
lege sufficient facts.8° A defect in a petition will 
not justify the reversal of an award where the em- 
ployer was not prejudiced or misled by the defect.*? 
Amendments to the appleation or petition may be 
made in a proper ease.*? Being in the nature of a 
pleading,®* the petition should be consistent with 
the findings of the board in making the award.** 
If it appear at the hearing that the petition does not 
conform to the evidence,®® the petition should be 
amended before the award is entered.*® <A belated 
demand by an employee for compensation for a 
sympathetic application not otherwise related to the 
original injury does not constitute an application to 
modify or increase the compensation being paid 
for the original injury.®* 

Objections to application should be considered by 


the board before proceeding with the case on the 
merits.®§ 


[§ 1421] (2) Answer.®® It has been held that 
matters going to the defense of an application must 


78. Lubritorium, Inc., v. Adams, 1 
P.(2d) 745, 150 Okl. 254; Stacey v. 
State Industrial Accident Commission, 


Ree eral yl nade 
Pioneer Oil Co., ieee : a. 
Super. 585 324 Ill. 508. 
[a] Motion to discontinue pay- Dee 8h. ioe ar 


mepts.—The industrial commission 
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Evidence in proceedings to modify 
award see infra §§ 1423-1426. 


Snowdon & McSweeney Co. v. 
Industrial Commission, 155 N.E. 276, 


Schweiger v. Sheridan Coal Co., 
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be pleaded to be available.®® Hence, a party desir- 
ing to avail himself of the defense of limitations*®* 
must plead the same.°? Where the accident com- 
mission gave notice that an award would be amend- 
ed in the absence of good cause shown, and insurer 
appeared and objected on a particular ground, its 
failure to object on other grounds waived them.°? 
That a statute interposes a general denial to the 
application where no answer is filed®* does not oper- 
ate to prevent a waiver from arising as to matters 
not raised.°> But an employer is not estopped from 
claiming the benefit of the final order of the com- 
mission, denying additional compensation for an in- 
creased disability, by failure to plead it in bar to a 
subsequent petition complaining of the same dis- 
ability, the entire record of the case, including all 
former orders or awards, being necessarily before 
the commission.?® 


[§ 1422] (3) Issues, Proof, and Variance.®? Ina 
proceeding to increase, decrease, terminate, or re- 
instate a compensation award, such matters as are 
necessary to entitle applicant to the relief sought 
must be shown or proved.®°’ Matters not in issue, 


Ohio v. Ames, 186 N.E. 707, 126 Ohio 
St. 642. 


Okl.—Deep Rock Oil Corporation v. 
Anthony, 17 P.(2d) 400, 161 Okl. 128; 
Reinhart & Donovan v. Roberts, 11 P. 
(2a) 125, 157 Okl. 102; Brown Bros. 
v. Parks, 7 P.(2d) 898, 155 Okl. 16; 


798 (claim 18/6 MM. Bilharz Mining Go. v. Clark. 


may refuse to entertain a motion to 
discontinue compensation where the 
petitioners failed to set forth suffi- 
cient grounds as required by the rule. 
Lubritorium, Inc., v. Adams, 1 P.(2d) 
745, 150 Okl. 254. 


{b] Grounds sufficiently shown.— 
Injured employee’s allegation that his 
shoulder and arm were badly injured, 
that his neck was partially dislocated, 
and when he worked a few hours he 
had to quit, and that since last award 
his injuries were growing worse, was 
held to show sufficiently aggravation 
in disability and degree thereof en- 
titling him to compensation for ag- 
gravated disability. Stacey v. State 
Industrial Accident Commission, (Or.) 
26 P.(2d) 1092. 


79. See supra note 80. 
80. Shawnee Morning News _ v. 
Thomas, 256-.P. 937, 125 Okl... 155; 


Prairie Oil & Gas Co. v. King, 235 P. 
522, 109 Okl. 213. 


81. Gauthier v. Penobscot Chemi- 
cal Fiber Co., 113 A. 28, 120 Me. 73. 


[a] Petition fully heard.— 
Gauthier vy. Penobscot Chemical Fiber 
Co., 113 ‘A. 287,120 Me. 73. 


82. Snowdon & McSweeney Co. v. 
Industrial Commission, 155 N.E. 277, 


324 Ill. 423; Slick v. Wallace, (Okl.) 
26 P.(2d) 418. 
{a] Correcting clerical error.— 


Where the papers filed before the in- 
dustrial commission in a proceeding 
based on changed condition stated, 
through clerical error, that injury was 
to employee’s right leg instead of his 
left leg, the industrial commission 
properly corrected the error. Slick v. 
Wallace, (Okl.).26 P.(2d) 418. 


83. Snowdon & McSweeney Co. v. 
Industrial Commission, 155 N.E. 277, 
324 Ill. 423. 


' 84. Snowdon & McSweeney Co. v. 
Industrial Commission, supra. > 


85. Snowdon & McSweeney Co. v. 
Industrial Commission, supra. 


‘ 


original, barred by limitations). 


88. McLaren v. Industrial Com- 
mission, (Utah) 18 P.(2d) 640. 


89. Answer and notice of defense 
to original claims for compensation 


see supra §§ 833-838. 


90. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commission 
of California, 168 P. 1050, 176 Cal. 488; 
Adams v. I. E. Smith Const. Co., 171 
N.E. 882, 91 Ind.App. 529. 


91. Time for instituting proceed- 
ings see supra § 1416. 


92. Western Pipe & Steel Co. v. In- 
dustrial Accident Commissiom of 
Cadiionnie, 14 P.(2d) 530, 126 Cal. App. 

25. 


93. Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commission 
Oe nee? 168 P. 1050, 176 Cal. 


94. See statutory provisions. 


95. Adams v. I. E. Smith Const. 
Co., 171 N.E. 882,91 Ind.App. 529. 


[a]. Defense of no dispute.—That 
the employer filed no answer to the 
employee’s application for a review of 
the compensation award because of 
change in conditions, but went to trial 
under the general denial interposed by 
the statute, does not prevent waiver 
of the defense of ‘“‘no dispute.” Ad- 
ams v. I. E. Smith Const. Co., 171 N.E. 
882, 91 Ind.App. 529. 


96. Benton v. Industrial Accident 
Commission of California, 240 P. 1021, 
74 Cal.App. 411. 


97. Original procecdings for com- 
pensation see supra §§ 839-843. 


98. I1l.—Consolidated Coal Co. of 
St. Louis v. Industrial Commission, 
145 N.E. 675, 314 Ill. 526; Ridge Coal 
Mining Co. v. Industrial Commission, 
145 N.E. 648, 314 Ill. 509. 


Mich.-—Woodcoeck v.. Dodge Bros., 
ioe N.W. 976, 213 Mich. 233, 17 A.L.R. 


Ohio.—Industrial Commission of 


‘tion. 


4 P.(2d) 729, 153 Okl. 31. 


Or.—Plowman y. State Industrial 
Accident Commission, 23 P.(2d) 910. 


Pa.—Wooley v. E. M. Wichert Co., 
US As 65, 275 Ray 175: 


{a] Further injury.—Although an 
order awarding compensation for in- 
jury to a finger provides that if the 
finger shall be amputated the em- 
ployee shall become entitled to com- 
pensation as provided in the statute, if 
the finger is amputated there must be 
proof of that fact, and proof that it 
was traceable to the injury in ques- 
tion. Woodcock v. Dodge Bros., 181 
Be: 976, 213 Mich. 233, 17 A.LR. 


_{b] Further compensation. 
Claimant, to be entitled to compensa- 
tion after the discontinuance of pay- 
ments, must allege and prove the dis- 
ability existing thereafter, or other 
facts authorizing further compensa- 
Industrial Commission of Ohio 
iweaibee 186 N.E. 707, 126 Ohio St. 


[c] Termination of compensation 
for restoration of earning power.— 
(1) In an employer’s proceeding to re- 
duce or terminate an award of com- 
pensation based on partial disability, 
it must be shown that the employee’s 
earning capacity, aS distinguished 
from mere opportunity to work, has 
increased since the award. Consoli- 
dated.Coal Co. of St. Louis v. Indus- 
trial Commission, 145 N.E. 675, 314 
Ill. 526 (employer’s petition under 
Workmen’s Compensation Act § 19 par 
(h), to reduce award of compensation, 
was held properly refused where the 
evidence did not show that compen- 
sation awarded employee was more 
than fifty per centum of the difference 
between average amount which he 
earned before accident and average 
amount which he is earning or is able 
to earn in some suitable employment 
or business after the accident). (2) 
In such @ proceeding to terminate an 
award for partial disability, where 
there has been a change in the scale 
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however, need not be proved.®? In 


further compensation, the employer or insurer may 
prove that the employee’s condition was not relat- 


ed to the original injury. 


[§ 1423] 1. Evidence*—(1) Burden 


Generally speaking, the burden of 


the party seeking to change an existing compensa- 
Thus the burden rests upon 
claimant to show that his condition has changed since 


tion order or award.? 


of wages, a comparison of the em- 
ployee’s earning power before and 
after the injury cannot be made with- 
out a Showing as to an increase in the 
seale of wages paid for the character 
of services rendered by the employee 
prior to the accident as well as to the 
increase in wages received by him 
since the accident. Ridge Coal Mining 
Co. v. Industrial Commission, 145 N. 
E. 648, 314 Ill. 509 (under partial dis- 
ability clause of Workmen’s Compen- 
sation Act § 8 par (d), and § 19 par 
(h) ). (8) A petition by employer, 
seeking to be relieved from further 
payments of compensation, was held 
properly denied, where the proof 
showed that, although the employee 
had not fully recovered, he worked 
about a week, receiving full wages, 
and then left, but did not show his 
earnings thereafter. Nixon v. Furni- 
ture Mfrs.’ Ass’n, 177 N.W. 957, 210 
Mich. 368. 


{d] Change of condition.—(1) 
Where there is no substantial evi- 
dence of change of condition, and no 
evidence showing that claimant’s con- 
dition, if change occurred, was at- 
tributable to, or caused by, original 
accidental injury, award of additional 
compensation will be set aside. Deep 
Rock Oil Corporation vy. Anthony, 17 
P.(2d) 400, 161 Okl. 128. (2) Award 
for a change of condition is unau- 
thorized, where there is no evidence of 
actual change in the employee’s con- 
dition after the date of hearing upon 
which the former award was based. 
Reinhart & Donovan v. Roberts, 11 P. 
(2d) 125, 157 Okl. 102. (3) Commis- 
sion originally denying compensation 
cannot subsequently allow compensa- 
tion because of change in condition 
without evidence showing change. 
Brown Bros. v. Parks, 7 P.(2d) 898, 
155 Okl. 16. (4) An award based ona 
change of condition cannot be sus- 
tained by proof of condition after the 
change in condition without proof of 
the condition before the change. O. 
M. Bilharz Mining Co. v. Clark, 4 P. 
(2d), 729, 153. Okl. 31. 


[e] Change of status.—An award 
of compensation for the death of 
workman cannot be changed or ter- 
minated, on the ground that, the legal 
status of dependents has changed, un- 
less evidence showing such a change 
of status of the parties is introduced 
as required by Workmen’s Compensa- 
tion Act § 413 (St. [1920] § 22032). 
Wooley v. E. M. Wichert Co., 118 A. 
%66; 275-Pa. W75: 


[f] Information furnished board 
before original award available.— 
Statements furnished by claimant to 
commission before its award for her- 
nia are sufficient to sustain claim- 
ant’s subsequent claim for additional 
compensation for injury to sacroiliac 
joints. Plowman y. State Industrial 
Accident Commission, (Or.) 23 P.(2d) 
910. 


Cross references: 


Admissibility and weight and suffi- 
ciency of evidence in such proceed- 
ings see infra §§ 1425, 1426. 
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a proceeding for 


i ee 


[§§ 1422-1493 


the last award,* that the increased disability was 
caused by the original injury,* and that his present 
compensation is inadequate;> and claimant has the 


burden of proving a recurrence of disability war- 


ranting reinstatement of an award.°® 
hand, an employer or insurer seeking to reopen an 
award or otherwise to secure a diminution or discon- 
tinuance of compensation has the burden of proving 


of Proof. 
proof rests upon 


his case, as by 


Grounds for modification see supra §§ 
1397-1414. 


Presumptions and burden of proof in 
ioe proceedings see infra §§ 1423, 


99. Southern Mining Co, v. Wilson, 
280 S.W. 961, 213 Ky. 245. 


1. Mulkern’s Case, 174 N.E. 226, 
274 Mass, 69. 


2. Scranton & Big Muddy Coal & 
Mining Co. v. Industrial Commission, 
146 N.E. 442, 315 Ill, 428; Southern 
Surety Co. of New York v. Parmely, 
236 N.W. 178, 179, 121 Neb. 146. 


3. Ill.—Springfield Dist. Coal Min- 
ing Co. v. Industrial Commission, 135 
N.E. 790, 303.d41.:8123 Franklin Coun- 
ty Mining Co. v. Industrial Commis- 
sion, 153 N.B. 635, 323 Ill. 98. 


Ind.—Berkey v. Chase Bag Co., 
(App.) 187 N.E. 679. 


Mo.—Tabacchi v. Garavelli, (App.) 
52 S.W.(2d) 567. 


Okl.—Humble Oil & Refining Co. v. 
Noble, 16 P.(2d) 1072, 161 Okl. 35; 
Incas Lead & Zinc Co. v. Morgan, 17 
P.(2da) 370, 161 Okl. 33; Williams Bros. 
v. State Industrial Commission, 12 P. 
(2d) 896, 158 Okl. 171;. Hughes Motor 
Co. v. Thomas, 299 P. 176, 149 Okl. 16; 
Skelly Oil Co. v. Thomas, 295 P. 218, 
147 Okl. 86; K. D. Oil Co. v. Datel, 
292 P. 564, 145 Okl. 264; Cox v. State 
Industrial Commission, 282 P. 610, 
140 Okl. 59; Industrial Track Const. 
oe Vv. (Colthrop, /269° B.°263, 132 Oki 


Tex.—Independence Indemnity Co. 
v. White, (Commn.App.) 27 S.W.(2da) 
a 531 [rev (Civ.App.) 10 S.W.(2d) 


{a] Prima facie showing of change 
of condition by the employee is suffi- 
cient to entitle him to a reopening of 
the case by the compensation board 
only where statements made in the 
motion to reopen are not controverted. 
Woodford Oil & Gas Co. v. Creech, 62 
S.W.(2d) 1031, 250 Ky. 307. 


4 Springfield Dist. Coal Mining 
Ce. v. Industrial Commission, 135 N. 
EB. 790, 303 Ih.'312; Lewis v. Fordson 
Coal Co., 60 S.W.(2d) 585, 249 Ky. 258; 
Incas Lead & Zine Co. v. Morgan, 
(Okl.) 17 P.(2d) 370; Humble Oil & 
Refining Co. v. Noble, (Okl.) 16 P. 
(2d) 1072; Williams Bros. v. State 
Industrial Commission, 12 P.(2d) 896, 
158 Okl, 171; Hughes Motor Co. v. 
Thomas, 299 P. 176, 149 Okl. 16; Skel- 
ly Oil Co. v. Thomas, 295 P. 213, 147 
Okl. 86; Wadsworth Coal & Mining 
Co. v. Tidwell, 294 P. 1092, 147 Okl. 
22; K. D. Oil Co. v. Datel, 292. P. 564; 
145 Okl. 264; Cox y. State Industrial 
Commission, 282 P. 610, 140 Okl. 59; 
Vodopich v. Trojan Mining Co., 180 
N.W. 965, 48 $.D. 540. 


[a] For example, a miner claiming 
additional compensation for total dis- 
ability from paralysis developing 
after the original award must estab- 
lish that his paralysis was due to the 
original injury. Lewis v. Fordson 


*By DOUGLAS ROBINSON GRAY. (§§ 1423-1426). 


On the other 


showing a change or improvement 


in the employee’s condition,® as that the incapacity 


Coal Co., 60 S.W.(2d) 585, 249 Ky. 258.. 


5& Tabacchi v. Garavelli, (Mo. 
App.) 52 S.W.(2d) 567, 568. 


G Roeschen v. Dietrich, 163 A. 63, 
107 Pa.Super. 298* 


7. Ala.—Ex parte George C. Brown 
& Co., 100 So. 771,211 Ala. 530. 


Cal.Contractors’ Indemnity Ex-. 
change of California v. State Indus- 
trial Accident Commission, 237 P. 404, 
72 Cal.App. 350. 


Iowa.—Fischer v. W. F. Priebe & 
Co., 160 N.W. 48, 178 Iowa 512. 


La.—Johnson v. Calcasieu Sulphate 
Paper Co., (App.) 142 So. 861. 


Me.—Healey’s Case, 126 A. 21, 124 
Me. 54; Connelly’s Case, 119 A. 664, 
122 Me. 289. 


Mich.—Johnson v. Pearson, 249 N- 
W. 865, 264 Mich. 319; Zielinski v. 
Fairmount Hospital, 232 N.W. 224,. 
251 Mich. 305; Warner v. Michigan 
Electric Ry. Co., 226 N.W. 887, 248 
Mich. 60. 


Neb.—Southern Surety Co. of New 
York v. Parmely, 236 N.W. 178, 121 
Neb. 146. 


Okl.—Singer Pipe & Supply Co. v- 
Houston, 21 P.(2d) 33, 163 Okl. 111; 
Victor Gasoline Co. v. Harris, 19 P. 
(2d) 165, 162 Okl. 64; Canadian Min- 
ing & Development Co. v. Robbins, 7 
P.(2d) 886, 155 Okl. 20. 


Eng.—Cory v. Hughes, [1911] 2 K.B. 
738, 4 B.W.C.C. 291; Marshall v. 
Orient Steam Nav. Co., [1910] 1 KB. 
79; 8° BWC. Crrs: 


[a] Application by insurance car- 
rier to terminate payments.—South- 
ern Surety Co. of New York v. Par- 
mely, 236 N.W. 178, 180, 121 Neb. 146. 


[b] Motion to determine extent of 
disability —Victor Gasoline Co. v. 
Harris, 19 P.(2d) 165, 162 Oki. 64. 


[c] Petition to stop compensation. 
—Johnson v. Pearson, 249 N.W. 865. 
264 Mich. 319. 


[ad] Motion to discontinue compen- 
sation.—Singer Pipe & Supply Co. v. 
Houston, 21 P.(2d) 33, 163 Okl. 111. 


[e] Operation.—The burden is on 
the employer to show that: (1) Opera- 
tion would accomplish purpose. 
Marshall v. Orient Steam Nav. Co., 
L19LO L KB 79,38" BUW.C.C) 25212 
Refusal is unreasonable. Marshall v- 
Orient Steam Navy. Co., [1910] 1 K.B. 
79, 3 B.W.C.C. 15;, Molamphy v. Sheri- 
dan, 7 B.W.C.C. 957; Hays Wharf v. 
Brown, 3 B.W.C.C. 84; O’Neill v. Rop- 
ner, 2 B.W.C.C. 334. 


8. Contractors’ Indemnity Exch. of 
California v. State Industrial Acci- 
dent Commission, #237 P. 404, 72 Cal. 
App. 350; Fischer v. W. F. Priebe & 
Co., 160 N.W. 48, 178 Iowa 512. 


[a]. Where award for specified pe- 
riod is made subject to reduction the 
employee does not have the burden 
of proving continuance of disability 


every time he seeks a periodical pay- 


For later cases, developments and changes in the law see Annotations, same title and section number 


ioe ae 


$§ 1423-1426] 


of the employee has diminished® or ceased,!° or 
that if his disability continues such continuance is 
due to disconnected causes and not to the original 
injury,!! although it has been held that if the em- 
ployer establishes that disability was not caused by 
the original injury he need not go further and af- 
firmatively show that it was due to some other 
cause.1? 


“Light work.’ Where an employer or insurer seeks 
reduction of compensation and it appears that the 
employee has so far recovered as to be able to per- 
form light work, it has been held that the employer 
or insurer is not under the burden of showing that 
light work is available to the employee,?? but that the 
burden rests upon the employee to show that such 
work is unavailable;!4 although other authorities 
are to the effect that the burden rests on the em- 
ployer to show that the employee is able to obtain 
jight work,!® although specific proof as to the abil- 
ity of the employee to earn a stated wage is unnec- 
essary,/® and that, where the employers offer light 
work, the employee should be required to adduce evi- 
dence as to his capacity.17 


[§ 1424] (2) Presumptions. In an _ employee’s 
proceeding to secure additional compensation, it will 
be presumed from the original adjudication that 
there was a compliance with the jurisdictional re- 
quirements of timely giving of notice of injury?® 
and due filing of claim for compensation.19 Where 
an employer or insurance carrier seeks to discontinue 
compensation on the ground that continued disabil- 


ment, but in plaintiff employee’s pro- 


ceeding to collect the burden rests on }] around a place,’ 
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case was ‘driving a team or working 21. 
he has sustained the 


(71 C.J.] 1455 


ity is due merely to a preéxisting disease, there is 
a presumption that continued disability is due to the 
accidental injury.2® Under a statute providing that 
any disability beginning more than a stated period 
from the date of the accident shall be conclusively 
presumed not to be due to such accident, the pre- 
sumption is so far conclusive as to deprive the com- 
mission of the power to infer a causal connection no 
matter what evidence may be adduced to show the 
same,”! although the statutory presumption is in- 
applicable to a disability beginning before expiration 
of the specified period and recurring thereafter.?” 


[§ 1425] (3) Admissibility. On an application 
for additional compensation, claimant should be per- 
mitted to introduce evidence as to the circumstanc- 
es under which a final receipt was given,?* and as 
to when total disability actually terminated,?* in 
order to fix the time when applicable limitations 
began to run. On an employee’s application for re- 
duction of compensation following improvement in 
the original disability, the employee should be per- 
mitted to introduce evidence showing that a subse- 
quently developing disability was the result of the 
first disability.?5 


[§ 1426] (4) Weight and Sufficiency. The gen- 
eral rules as to weight and sufficiency of evidence 
apply to the proof requisite to the reopening or re- 
view of a prior award,?® and setting it aside?? or 
a reclassification of injury,?8 or granting a new, al- 
tered, or modified award,?® and to the sufficiency of 


Industrial Commission of Colo- 
rado v. Weaver, 254 P. 444, 81 Colo. 


defendant to show an improvement in 
plaintiff’s condition justifying a re- 
duction in compensation. Fischer v. 
W. F. Priebe & Co., 160 N.W. 48, 178 
Iowa 512. 


9. Johnson v. Calcasieu Sulphate 
Paper Co., (La.App.) 142 So. 861. 


10; _Ala.—Ex parte George C. 
Brown & Co., 100 So. 771, 211 Ala. 530. 


La.—Johnson y. Caleasieu Sulphate 
Paper Co., (App.) 142 So. 861. 


Me.—Healey’s Case, 126 A. 21, 124 
Me. 54. 


Mich.—Johnson vy. Folwell-Ahlskog 
Co., 235 N.W. 165, 253 Mich. 271. 


Okl.—Federal Mining & Smelting 
Co. v. Owens, 10 P.(2d) 688, 156 Okl. 
241, 


Eng.—Cory v. Hughes, [1911] 2 K. 
B. 738, 4 B.W.C.C. 291; New Moncton 
Collieries v. Toone, 6 B.W.C.C. 660; 
Quinn v. McCallum, 2 B.W.C.C. 3839, 
46 Sc.L.Rep. 141; McCallum v. Quinn, 
{1909] S.C. 227. 


11. Channing v. Payton, 4 P.(2d) 
1, 152 Okl. 153; Employers’ Liability 
Assur. Corporation v. Coffman, 296 P. 
395, 147 Okl. 227; Fitzsimmons v. 
State Industrial Commission, 2oO'eEP: 
111, 120 Okl. 81. 


12. Lewis v. Fordson Coal Co., 60 
S.W.(2d) 585, 249 Ky. 258. 


13. In re Ginley, 138 N.E. 719, 244 


Mass. 346; Yednock y. Hazle Brook 
Coal Co., 167 A. 236, 109 Pa.Super. 
182. 


“When a petitioner for review has 
shown an ability to do such work as 
is ordinarily available in the commu- 
nity in which the injured employee re- 
sides, and the kind of work suggest- 
ed by the physician testifying in this 


© 


burden upon him as the moving par- 
ty in a petition of the kind now before 
us. It then, we think, becomes the 
burden of the employee to meet this 
by showing he has used reasonable 
efforts to obtain such work, and failed 
by reason of his injury.” Connelly’s 
Case, 119 A. 664, 666, 122 Me. 289. 


[a] For example, on a hearing on 
the question whether disability, orig- 
inally total, has become only partial, 
the employee’s claim is still for com- 
pensation, with the burden still on 
her, and if she has become able to do 
light work the burden is not on insur- 
er to show that such work is avail- 
able. In re Ginley, 138 N.E. 719, 244 
Mass. 346 (refusing to follow Proctor 
v. Robinson, infra note 15). 


[b] Where employee testified that 
he could do light work, on hearing of 
the employer’s petition to terminate 
the compensation agreement, it was 
not the employer’s duty to show that 
such work could be obtained. Yed- 
nock vy. Hazle Brook Coal Co., 167 A. 
236, 109 Pa.Super. 182. 


hide Connelly’s Case, 119 A. 664, 122 
e 9. 


15. Proctor. 'v: Hobingon (1901],.4 
K.B. 1004, 3 B.W.C.C. 41; Osborne v. 
Tralee, ete, R. Co., 6 B.W.C.C. 913; 
Anglo-Australian Steam Nay. Co. v. 
Richards, 4 B.W.C.C. 247. 


16. Carlin v. Stephen, 5 B.W.C.C. 
486, [1911] S.C. 901. 
17. Dawes v. Reed, 6 B.W.C.C. 43. 


18. Wiggins v. Standard Accident 
inet Co., (Tex.Civ.App.) 61. S.W.(2d) 


19. Wiggins v. Standard Accident 
Ins. Co., supra. 

20. Channing v. Payton, 4 P.(2d) 
Palo 2eOiKl. 153; 


191. 


22. Industrial Commission of Colo- 
rado v. Weaver, supra. 


23. Adams v. I. EF. Smith Const. 
Co., 171 N.E. 882, 9% Ind.App. 529. 


24. Adams y. I. E. Smith Const. 
Co., supra. 


25. Westminster Brymbo Coal 
Coke Co. v. Evans, 86 L.J.K.B. ar 
[1916] W.C.&I. 241, 


26. Berkey v. Chase Bag Co., (Ind. 
App.) 187 N.E. 6793 "Cairél Vv. “Hall= 
Luton Coal Co., 47 S.W.(2d) 1068, 243 
Ky. 168; Curtis v. Slater Const. Cot 
160 N.W. 659, 194 Mich. 259; Williams 
Bros. v. State Industrial Commission, 
21 P.(2d) 487, 163 Okl. 155; Magnolia 
Petroleum Co. v. Armstr ong, 16 P.(2d) 
857, 160 Okl. 199; Chickasha Cotton 
Oil Co. v. Truman, 11 PB. (2d) 123, 157 
Okl. 137; Welch v. Morris & Co., 268 
Press 131 OKI. 158. 


fa] Limitations. — Employee’s 
Credit Co. v. Industrial Accident Com- 
mission, 169 P. 1001, 177 Cal. 46 (not 
barred); Schmelling v. Department 
of Labor and Industries, 10 P.(2d) 
229, 167 Wash. 692 (barred). 


[b] Motion to determine extent of 
disability.—Victor Gasoline Co. 
Harris, 19 P.(2d) 165, 162 Okl. 64 


27. Southern Fuel Co. v. State In- 
ae ibe Commission, 284 P. 35, 141 
12 


28. _Luke v. Department of Labor 
and Industries of Washington, 265 P. 
176, 147 Wash. 149, 


29. Ariz.—Zag v. Industrial 
raat ue, 14 5 "(2a) 472, 40 Ariz. 


Conn.—Furlani v. Avery, 152 A. 158, 
itz Conn voes- 
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evidence to support an award granting®® or deny- 
ing?! additional compensation, or granting or deny- 
ing a decrease®? or discontinuance**® of compensa- 
tion, or showing an employee’s right to compensation 
beyond a date already past,*?4 or to the sufficiency 
of evidence establishing the fact of a change in the 


Ind.—Bartley v. Burger, 149 N.E. 
456, 83 Ind.App. 616. 


La.—Bailey v. Gifford’ Sand & Grav- 
el Co., (App.) 145 So. 712. 


Pa.—Toth v. Pittsburgh Terminal 
Coal Corporation, 167 A. 438, 109 Pa. 
Super. 163. 


Utah.—ANtna Life Ins. Co. v. In- 
dustrial Commission, 252 P. 567, 69 
Utah 102. 


30. [a] Evidence held sufficient 
to support award of additional com- 
pensation: (1) Generally. Slick v. 
Wallace, (Okl.) 26 P.(2d) 418 (leg 
and foot); Travelers’ Ins. Co. v. 
Chandler, (Okl.) 25 P.(2d) 694; Cush- 
ing Refining & Gasoline Co. v. Crail, 
298 P. 881, 149 Okl. 7 (leg); Markham 
vy. State Industrial Commission, 205 P. 
168, 85 Okl. 81. (2) As for a change 
in condition generally. Western 
Foundry Co. v. Industrial Commis- 
sion, 132 N.E. 218, 298 Tll. 593; Wash- 
burn v. Jackson & Tindle, 202 N.W. 
926, 229 Mich. 644; Herndon v. S. A. 
Robertson Const. Co., (Mo.App.) 59 S. 
W.(2d) 75; Benson v. State Industrial 
Accident Commission, 215 P. 878, 108 
Or. 565 (eg). As in the case of a 
(3) partial permanent’ disability 
(Commonwealth Mining Co. v. Atter- 
berry, 22 P.(2d) 78, 163 Okl. 294 [left 
hand, fifty per cent]; Williams Bros. 
v. Addison, 21 P.(2d) 1047, 163 Okl. 
264 [left hand]; Williams Bros. v. 
State Industrial Commission, 21 P. 
(2d) 487, 163 Okl. 155 [back]; Skelly 
Oil Co. v. Standley, 297 P. 235, 148 
Okl. 77 [arm]); (4) total disability 
(Lakso v. Munro Iron Mining Co., 220 
N.W. 728, 243 Mich. 261); (5) total 
temporary disability (Southern Cali- 
fornia Edison Co. v. Industrial Acci- 
dent Commission of California, 248 P. 
938, 78 Cal.App. 584; Oklahoma Ry. 
Co. v. Crabtree, 7 P.(2d) 477, 154 Okl. 
196; Lee Drilling Co. v. Preston, 4 
P.(2d) 46, 152 Okl. 207 [back]; (6) 
total permanent disability (Peter Ad- 
amson Coal & Mining Co. v. Pringle, 
8 P.(2d) 51, 155 Okl. 122; Haury Man- 
ahan & Co. v. Black, 4 P.(2d) 742, 153 
Okl. 34); (7) total and partial disa- 
bility, lump sum (Villalobos v. Cud- 
any Packing Co., 181 P. 599, 105 Kan. 


[b] Evidence held insufficient to 
support award granting additional 
compensation: (1) Generally. Samp- 
ley (Southwest Const. Co.) v. Ald- 
ridge, 22 P.(2d) 1036, 164 Okl. 66; 
Lawton Oil & Refining Co. v. Nichols, 
16 P.(2d) 585, 160 Okl. 176; Old Do- 
minion Land Co. v. Messick, 141 S.E. 
132, 149 Va. 330. (2) For thirty-five 
per cent permanent partial loss of 
use of left foot because of employee’s 
ehanged condition. Humble Oil & Re- 
fining Co. vy. Noble, 16 P.(2d) 1072, 161 
Okl. 35. (3) Where increased disabil- 
ity was not due to the injury, but was 
due to an incipient hernia resulting 
from other causes. Springfield Dist. 
Coal Mining Co. v. Industrial Com- 
mission, 135 N.E. 790, 303 Ill. 312. (4) 
For recurrent disability. Eureka Coal 
Co. v. Powers, 150 N.E. 399, 84. Ind. 


App. 166 


[ec] Contrary inferences.—That 
contrary inferences, equally logical, 
may be drawn from the facts, does 
not deprive the employee of the right 
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to additional compensation. Austin 
v. Howard A. Davidson, Inc., 225 N.W. 
524, 246 Mich. 599. 


31. [a] Evidence held sufficient 
to support denial of increased com- 
pensation. (1) Generally. Abber- 
crombie v. Maryland Casualty Co., 154 
S.E. 459, 41 Ga.App. 729; Whitfield v. 
Canadian Valley Utilities Co., 259 P. 
229, 126 Okl. 289; Coulter v. Conti- 
nental Oil Co., 266 P. 463, 130 Okl. 199; 
Kineannon v. State Compensation 
Com’r, 151 S.E. 311, 108 W.Va. 428. 
(2) Eye injury. Summers v. Bendel- 
ari, 262 P. 648, 128 Okl. 243. (3) Loss 
of sight. Moray v. Industrial Com- 
mission of Utah, 213 P. 797, 61 Utah 
409. (4) Rupture. Saleneek v. Indus- 
trial Accident Commission, 247 P. 526, 
77 Cal.App. 790. 


82. Contractors’ Indemnity Exch. 
of California v. State Industrial Ac- 
cident Commission, 237 P. 404, 72 Cal. 
ADDK350)) RSS 


33. [a] Evidence held to support 
order granting discontinuance.—(1) 
Tevik v. Lahti Bros., 234 N.W. 320, 
182 Minn. 268. (2) Able to resume 
work. Van Fleet v. State Industrial 
Commission, 242 P. 1042, 116 Okl. 20. 
(3) Entire recovery. Mayes v. Kali- 
Inlay -Coall Copy2sie Boi9 49-139) (Olt 
231. (4) No permanent ratable disa- 
bility from chest injury. Perez v. 
Globe Ins. Co., 265 P. 114, 130 Okl. 
45; Lacy v. Compensation Com’r, 146 
S.E. 375, 106 W.Va. 555. 


[b] Evidence held to support or- 
der denying discontinuance.—Fussell 
v. Midland Const. Co., (luia.App.) 145 
So. 698; King v. Stephens-Adamson 
Mfg. Co., 239 N.W. 305, 256 Mich. 30; 
Ward v. Heth Bros., 180 N.W. 245, 
212 Mich. 180; Federal Mining & 
Smelting Co. v. Owens, 10 P.(2d) 688, 
156 Okl. 241; Whitehead Coal Mining 
Co. v. State Industrial Commission, 
204 P. 905, 85 Okl. 80. 


34. Schaefer v. Lowell-Krekeler 
Grocery Co., (Mo.App.) 49 S.W.(2d) 
209; Szabo v. State Workmen’s Ins. 
Fund, 167 A. 508, 110 Pa.Super. 8. 


35. [a], Change shown.—Wash- 
burn v. Jackson & Tindle, 202 N.W. 
926, 229 Mich. 644; Herndon v. S. A. 
Robertson Const. Co., (Mo.App.) 59 


S.W.(2d) -75; Gulf Pipe Line Co. of 
Oklahoma v. Keener, 20 P.(2d) 170, 
162 Okl. 281; Quapaw Mining Corpo- 


ration v. Green, 17 P.(2d) 485, 161 
Okl. 67; Anderson-Prichard Oil Co. v. 
Smith, 16. Pv@d)y (1.075,.. 161 “OK. 40; 
Brooks & Dahlgren v. Branson, 16 P. 
(2d) 855, 160 Okl. 224; Patterson Steel 
Co. v. Turnham,’ 15 P.(2d). 571, 160 
Okl. 98; A. F. Spengler Co. v. Walker, 
15 P.(2d) 132, 159 Okl. 260; Skelly. Oil 
Co. v. Goodwin, 13 P.(2d) 135, 158 OK1. 
288; U. S. Zine Co. v. Freeman, 13 
P.(2d) 92,158 Okl. 180; Mabee, Ine. 
v. Seaberry, 12 P.(2d) 912, 158 Okl. 
166; Simpson Fell Oil Co. v. Tucker, 
12 P.(2d) 529, 158 Okl. 45; Blauner & 
Hartley v. Edwards, 11 P.(2d) 162, 157 
Okl. 150; Chickasha Cotton Oil Co. v. 
Truman 11;P. (2d), 128, Lot OKl 137; 
Oak v. Barr, 10 P.(2d) 405, 156 Okl. 
223; Peter Adamson Coal & Mining 
Co. v. Pringle, 8 P.(2d) 51, 155 Okl. 
122; Williams Bros. v. State Indus- 
trial Commission, 8 P.(2d) 25, 155 Okl. 
19; Tulsa Lead & Zinc Co. v. Acary, 


[§ 1496 


employee’s condition since a prior award,** such as 
an increased disfigurement,*® or an increase*’ or re- 
currence®® of disability, as in the case of an addi- 
tional, increased, or newly developed disability per- 
taining to the employee’s back,*® foot,#® head,** 
knees and right foot,4? leg,t? or thumb,** or loss 


7 P.(2d) 417, 154 Okl. 205; William 
Volker & Co. v. Courtney, 4 P.(2d) 
1042, 153 Okl. 174; Industrial Track 
age aes vy. Colthrop, 269 P. 263, 132 


[b] Change not shown.—Cairel v. 
Hall-Luton Coal Co., 47 S.W.(2d) 1063, 
243 Ky. 168; Black Mountain Corpo- 
ration v. Swift, 43 S.W.(2d) 1008, 241 
Ky. 3833; Sei v.’ A. Guthrie°& Co, 
(App.) 50 S.W.(2d) 664 [cert quashed 
(Mo.) 61 S.W.(2d) 950]; Harrington 
v. Miller, 22 Bx(2d) 1000, 164 Okl. 
122; Incas Lead & Zine Co. v. Mor- 
fan, 17.2 (2d) 370, 161sOk). 33; svVval= 
liams Bros. v. State Industrial Com- 
mission, 12 P.(2d) 896, 158 Okl. 171; 
Independence Indemnity Co. v. White, 
(Tex.Commn.App.) 27 S.W.(2d) 529 
{rev (Civ.App.) 10 S.W.(2d) 263]; 
Schmelling v. Department of Labor 


and Industries, 10 P.(2d) 229, 167 
Wash. 692. 
36. Skelly Oil Co. v. Skinner, 19 


P.(2d) 548, 162 Okl. 150. 


[a] Loss of additional teeth.— 
Where claimant had previously been 
awarded compensation for disfigure- 
ment of face based on loss of some 
teeth, the evidence was held to sup- 
port a finding of a change of condi- 
tion based on the loss of remainder of 
teeth, entitling claimant to further 
compensation. Skelly Oil Co. v. Skin- 
ner, 19 P.(2d) 548, 162 Okl. 150. 


37. Franklin County Mining Co. v. 
Industrial Commission, 153 N.E. 635, 
323 Ill. 98; Franklin County Mining 
Co. v. Industrial Commission, 153 N.E. 
608, 322 Ill. 555; Valier Coal Co. v. 
Industrial Commission, 149 N.E. 805, 
319 Ill. 99; Benton Coal Co. v. Indus- 
trial Commission, 134 N.E. 37, 301 Ill. 
396; Berkey v. Chase Bag Co., (Ind. 
App.) 187 N.E. 679; Brown v. Leard, 
131 So. 311, 15 La.App. 298; Schoen- 
field & Hunter Drilling Co. v. Combs, 
17 P.(2d) 978, 161 OkI. 204. 


38. Franklin County Mining Co. v. 
Industrial Commission, 153 N.E. 635, 
323 Ill. 98; Valier Coal Co. v. Indus- 
trial Commission, 149 N.E. 805, 319 
Til, 99; Kingan & Co. v. Ossam, 121! 
N.E. 289, 75 Ind.App. 548 [transf den 
131 N.E. 81,:190 Ind. 554]; Berkey v. 
ees Bag Co. (Ind.App.) 187 N.E. 


[a] Recurring disability from her- 
nia shown.—Benjamin v. Kiefer, 213 
N.W. 32, 170 Minn. 382. 


39. Biker v. Industrial Commis- 
sion, 160 N.E. 180, 328 Ill. 641; Moak 
v. Louisiana Central Lumber Co., 125 
So. 488, 12 La.App. 242; Kiser v. J. 
W. O’Connell Painting Co., (Mo.App.) 
60 S.W.(2d) 636; Hassell v. C. J. Rei- 
neke Lumber Co., (Mo.App.) 54 S.W. 
(2d) 758. 


40. Berkey v. Chase Bag Co., (Ind. 
App.) 187 N.E. 679. 


41. Parks vy. Brown Bros., (Okl.) 
26 P.(2d) 925; Skelly Oil Co. v. Thom- 
as, 295 P. 213, 14qOkl. 86. 


42. Kiser v. J. W. O’Connell Paint- 
ing Co., (Mo.App.) 60 S.W.(2d) 636. 


43. Kano Oil Co. v. Robertson, 11 
P.(2d) 759, 157 Okl. 192. 


44, Noble Drilling Co. v. Link, 17 
P.(2d) 971, 161 Okt. 238. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1426-1497] 


of vision,*® or traumatic psychosis;*® or showing the 
existence of partial disability,#7 or that increased or 
recurrent injury resulted in total and permanent dis- 
ability ;#8 or showing the fact of original injury ad- 
dittonal to that compensated,*® and to the sufficiency 
of evidence to show continuance of incapacity or 
disability,°° as of total temporary disability,®+ or 
showing an improvement of condition,®? or decrease 
of disability,®*? as in the case of a partial recovery,°* 
or ability to work,®® or that disability had ceased,®® 
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tion.®7 


as in the case of disability of a partial,°7 total,°® 


total temporary®® or total permanent®® character, 
or that recovery was only partial®+ or to show the 


45. Natural Gas Utilities Co. v. 
Andrews, 23 P.(2d) 697, 164 Oki. 267; 
Underwriters’ Land Co. v. Dirst, 4 P. 
(2d) 1015, 152 Okl. 286. 


[a] Evidence held to show: (1) 
Sixty per cent loss of vision in right 
eye after original award. Leavell 
Coal Co. v. West, 17 P.(2d) 464, 161 
Okl. 88. (2) Fifty-five per cent per- 
manent loss of vision of left eye, ma- 
terializing after original award. In- 
terstate Window Glass Co. v. Kitch- 
ens, 17 P.(2d) 462, 161 Okl. 71. (3) 
Twenty per cent permanent partial 
loss of vision. Anderson-Prichard Oil 
Co. v. Smith, 16 P.(2d) 1075, 161 Okl. 
40. 


46. Jenkins v. Boise Payette Lum- 
ber Co., 287 P. 202, 49 Idaho 24. 


47. Trask v. Modern Pattern & 
Machine Co., 193 N.W. 830, 222 Mich. 
692. 


48. Biker v. Industrial Commis- 
sion, 160 N.E. 180, 328 Ill. 641. 


49. Moak v. Louisiana Central 
pimaper Co., 125 So. 488, 12 La.App. 


50. W. R. Grace & Co. v. Marshall, 
56 F.(2d) 441; Furlani v. Avery, 152 
A. 158, 112 Conn. 333; Anderson v. 
Escanaba & L. S. R. Co., 209 N.W. 40, 
234 Mich. 643; Foley v. Detroit Unit- 
ed Ry., 157 N.W. 45, 190 Mich. 507. 


[a] Continuance to death.—West- 
ern Indemnity Co. v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 169 P. 663, 176 Cal. 776. 


{[b] Rule making slight evidence 
sufficient is not the rule for deter- 


mining whether the burden of proof; 


is sustained before the commission 
determining the workman’s present 


capacity. Shaw’s Case, 140 A. 870, 
126 Me. 572. 
51. Stanolind Pipe Line Co, v. 


Brewer, (Okl.) 25 P.(2d) 1100. 


52. [a] Improvement shown.— 
Doby v. Miami Trust Co., 14 P.(2d} 
476, 40 Ariz. 490; Bailey v. Gifford 
Sand & Gravel Co., (La.App.) 145 So. 
712 [annulling (App.) 140 So. 240]. 


[b] Improvement not shown.— 
Johnson y. Calcasieu Sulphate Paper 
Co., (La.App.) 142 So, 861; Singer 
Pipe & Supply Co. v. Houston, 21 P. 
(2d) 33, 163 Okl. 111. 


53. Scranton & Big Muddy Coal & 
Mining Co. v. Industrial Commission, 
146 N.B. 442, 315 Ill. 428. 


[a] Amount of earning's.—Evi- 
dence that a mine workman, before 
injury a coal loader, is earning more 
since the injury at different work, 
does not establish a decrease of disa- 
bility, although under statute earning 
capacity is an element in the original 
fixing of award. Scranton & Big 
Muddy Coal & Mining Co. v. Indus- 
Eg ore etOM 146 N.E. 442, 315 

I - 
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54. Davis v. Phillips Petroleum 
Co., 19 P.(2d) 733, 137 Kan. 30. 


55. Perry Coal Co. v. Industrial 
Commission, 175 N.E. 801, 343 Tll. 525. 


56. Rodriguez v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 257 P. 879, 84 Cal.App. 308 


[a] Termination of disability 
shown.—Zollargs v. Industrial Acci- 
dent Commission, 12 P.(2d) 1070, 124 
Cal.App. 619; Sogov v. Industrial Ac- 
cident Commission, 9 P.(2d) 592, 122 
Cal.App. 1; Lee v. Southern Surety 
Co., 123 So. 502, 14 La.App. 393 [rev 
127 So. 36, 14 La.App. 393]. 


{b] Termination of disability not 
shown.—Johnson v. Pearson, 249 N. 
W. 865, 264 Mich. 319; Hovey v. Gen- 
eral Construction Co., 207 N.W. 852, 
233 Mich. 531. 


57. Ridge Coal Mining Co. v. In- 
dustrial Commission, 145 N.E. 643, 
314 Ill. 509. 


[a] Evidence concerning wages 
but not condition.—On petition filed 
by an employer under Workmen’s 
Compensation Act § 19 par (h), to end 
compensation for partial disability 
under § 8 par (d), testimony concern- 
ing only the wages of the injured 
workman and not his condition was 
not sufficient to justify holding that 
disability had ended. Ridge Coal 
Mining Co. v. Industrial Commission, 
145 N.E. 643, 314 Ill. 509. 


58. Venable v. Fairmount Glass 
Works, 145 N.E. 581, 83 Ind.App. 77; 
Aultman v. Louisiana Central Lum- 
ber Co., 128 So. 683, 14 La.App. 179. 


59. Los Angeles County v. Indus- 
trial Accident Commission of Califor- 
nia, 261 P. 295, 202 Cal. 437. 


60. Clark v. Forest Lumber Co., 
(La.App.) 142 So. 187. 


61. Slogo Coal Co. v. Industrial 
Commission, 138 N.E. 171, 307 Ill. 41; 
Johnson v. Folwell-Ahlskog Co., 235 
N.W. 165, 253 Mich. 271. 


62. Vollet v. Federal Brilliant 
Sign Co., (Mo.App.) 49 S.W.(2d) 201 
(not permanent). 


63. Schmelling v. Department of 
Labor and Industries, 10 P.(2d) 229, 
167 Wash. 692. 


64. [a] Causal connection shown. 
—(1) Generally. Furlani v. Avery, 
152 A. 158, 112 Conn, 333; Industrial 
Track Const. Co. v. Colthrop, 19 P. 
(2d) 1084, 162 Okl, 274; Schoenfield 
& Hunter Drilling Co. v. Combs, 17 
P.(2d) 978, 161 Okl. 204; Quapaw 
Mining Corporation v. Green, 17 P. 
(2d) 485, 161 Okl. 67; Skelly Oil Co. 
vy. Goodwin, 13 P.(2d)_135;, 158 Oki. 
288; Curcio v. Bendik, 167 A. 626, 109 
Pa.Super. 241. (2) Complete loss of 
vision was attributable to original in- 
jury to left eye. Chicago Bridge & 
Iron Works v. Lawson, 22 P.(2d) 86, 
163 Okl. 224. (3) Permanent partial 
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[§ 1427] m.’ Dismissal before Hearing.* 
narily a petition for review by the board on the 


injury. 
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permanent®? or progressive®* character of injuries; 
and to the sufficiency of evidence to establish the fact 
of causal connection between continued, increased, 
or recurrent disability and the original injury ;*°* 
or sufficient or insufficient to show a change in the 
employee’s earning capacity,®® or fraud of the em- 
ployer,®* or fault of the employee accounting for 
continued, increased, or recurrent disability and 
warranting denial of further or additional compensa- 


Ordi- 


loss of vision result of original acci- 
dental injury. Natural Gas Utilities 
Co. v. Andrews, 23 P.(2d) 697, 164 
Okl. 267. (4) Total disability attrib- 
utable to original injury, entitling em- 
ployee to additional compensation. 
Taubman Supply Co. v. Nance, 21 P. 
(2d) 20, 163 Okl. 137. 


[b] Causal connection not shown. 
—(1) Generally. KuSere LVen cama 
O’Connell Painting Co., (Mo.App.) 60 
S.W.(2d) 686; Eagle-Picher Lead Co. 
v. Black, 22 P.(2d) 907, 164 Okl. 67; 
Williams Bros. v. State Industrial 
Commission, 12 P.(2d) 896, 158 Okl. 
171; Perez v. Globe Ins. Co., 265 P. 
114, 130 Okl. 45. (2) Between a para- 
lytic stroke in August, 1929 and an 
injury inflicted by falling slate in 
March, 1928. Lewis v. Fordson Coal 
Co., 60 S.W.(2d) 585, 249 Ky. 258. (3) 
Loss of vision not the result of an 
injury received in accident. Cairel 
v. Hall-Luton Coal Co., 47 S.W.(2d) 
1068, 248 Ky. 168. (4) Present disa- 
bility from encephalitis not shown 
compensable as resulting from. eye 
Shaw’s Case, 140 A. 370, 126 
Me. 572. (5) Subsequent pain due to 
flat feet and not to sprain constitut- 
ing original injury. Vodepich v. Tro- 
Py Mining Co., 180 N.W. 965, 43 S.D.. 


[c] Disability shown attributable 


| equally to two accidental injuries sus- 


tained while in the employment of dif- 
ferent employers. (OF . Reynolds 
Drilling Co. v. Phillips, 22 P.(2d) 111, 
163 Okl. 170; Denver Producing & Re- 
fining Co. v. Phillips, 21 P.(2d) 42, 163 
Okl. 106. 


{[d] Claimant delaying for nearly 
seven years to file application for ad- 
ditional compensation should prove 
by clear and convincing evidence that 
condition on filing application was due’ 
to original accident. Wise Coal & 
Coke Co. v. Roberts, 161 S.E. 911, 157 
Va. 782. 


[e] Medical testimony.—Inability 
of the employer’s physicians to give 
the cause of a miner’s paralysis could 
be considered in determining the 
weight of the physicians’ opinions 
that the original injury inflicted by 
falling slate was not the cause of 
the paralysis. Lewis v. Fordson Coal 
Co., 60 S.W.(2d) 585, 249 Ky. 258. 


65. Brajcich v. Republic Coal Co., 
23 P.(2d) 337, 94 Mont. 568. 


66. Vodopich vy. Trojan Mining Co., 
180 N.W. 965, 43 S.D. 540. 


67. Daste v. Gwin, 128 So. 41, 13 
La.App. 378; Detling v. Tessier, (S. 
D.) 244 N.W. 538 [adhered to 249 N. 
W. 686]. 


[a] Aggravation by disregard of 
medical advice.—Detling v. Tessier, 
(S.D.) 244 N.W. 538 [adhered to 249 
N.W. 686]. 


[b] Disuse of shoulder.—Daste v. 
Gwin, 128 So. 41, 18 La.App. 378. 
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ground of ehange of condition should not be dis- 
missed before hearing the evidence,*® and constant 
change of front by applicant employee does not jus- 
tify such dismissal.6® An employer’s application is 
properly dismissed, however, at the employee’s death 
when the latter’s dependents apply for an adjust- 
ment of his compensation.?° 


[§ 1428] n. Hearing or Trial—(1) Right to Hear- 
ing in General. Upon a prima facie showing by 
claimant of a disability arising subsequent to a pre- 
vious award and not then considered: in fixing the 
amount of the compensation, a hearing on a timely 
application for a supplemental award should be 
granted.71 


[§ 1429] (2) Who May Hear. When possible, 
proceedings to review an award for change of con- 
dition should be heard by the same commissioner 
who acted in the original hearing,’? but, if he deems 
himself disqualified, he may designate another com- 
missioner to conduct the further hearing."® 


[§ 1430] (3) Notice. The interested parties are 
entitled to notice of further consideration of: a 
compensation claim’* and payment under an award 
cannot be reduced?® or discontinued’® without first 
giving notice to claimant of the intention to reopen 
the claim. So an additional award cannot be made 
against an insurance carrier without notice to it 
and an opportunity to be heard;‘* and submission 
of the cause without notice to the employer and 
without affording him an opportunity to adduce his 
evidence, after entry of an order for continuing it 
for further hearing, is prejudicial error.7® 


_ Form and sufficiency. The notice of hearing on 
modification of an award for change of condition is 
an order,?® and should approximate an order of 
court in its definiteness®® and its form,*! and in 
every case should specifically bring the claim under 
some one or more of the statutory causes authoriz- 
ing a modification of an award.§? The fact that the 
notice was not in proper form, however, will not avail 
the parties on appeal when each of them had such 


68. Simpson Const. Co. v. Indus- 


trial Board of Illinois, 114 N.E. 138, 79, 


275 Ill. 366. Co., 110 A. 63, 94 Conn. 618. 
69. Bucci v. Kirkpatrick Const. 80 

Co., 166 A. 203, 11 N.J.Mise. 377. Co ‘supra. 
70. Graver Tank & Mfg. Corpora- 81 

tion v. Noble, (Ind.App.) 186 N.H. 390. Gon ‘supra. 
71. Young v. State Compensation 22 

Com’r, (W.Va.) 167 S.E. 592. Co Supra 
72. Saddlemire v. American Bridge 83. 

Co., 110 A.-63, 94 Conn. 618. Co., ‘supra. 
73. Saddlemire v. American Bridge 84. 

Co., supra. 
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P.(2d) 1047, 124 Cal.App. 584. 
Saddlemire v. American Bridge 


Saddlemire v. American Bridge 


Saddlemire v. American Bridge 


Saddlemire vy. American Bridge 
Saddlemire v. American Bridge 


Massachusetts Bonding & Ins. 
Co. v. Industrial Accident Commission 


notice as to give him full opportunity to present the 
issue of modification, and that issue was fully heard 
and adjudicated without prejudice to any rights 
which cannot be protected upon the appeal.*? Even 
though a notice that an amendment awarding addi- 
tional compensation will be made unless good cause 
to the contrary was shown is error as placing the 
burden of proof upon the insurance company in- 
stead of upon the employee, it will not avoid the 
award since it is a mere error as to the proper meth- 
od of procedure.*4 , 


Waiver. <A motion to dismiss the application 
amounts to a general appearance, and waives any 
defects in the service of notice ofthe application.*® 


[§ 1431] (4) Scope and Extent of Inquiry. On 
hearing of the application to review an award on the 
ground of change of condition, the commission may 
consider all of the conditions which may in any 
way have a direct bearing on the rights of the in- 
jured employee,®® but the case is not reopened on 
the old application,§? and it is not competent to 
inquire as to the cause of disability®® or whether 


“the employee has received compensable injuries.*® 


The only questions to be considered are as to wheth- 
er there has been any change shown, subsequent to 
the previous hearing, in the condition of claimant,°°® 
that is, whether or not the disability has subse- 
quently recurred, increased, diminished, or ended,°* 
and the cause and extent of the change, if any;°? 
and, under some statutes, the hearing applies only 
to matters going to the basis of applicani’s right, 
and not to amounts or duration of awards.°* In pro- 
ceedings brought under a statute providing for a de- 
crease in compensation if an employee compensated 
for complete disability returns to work or is able 
to do so and earns or is able to earn as much as 
or part of what he earned before, the question is 
not whether the disability had decreased,°4 but 
whether the earning capacity had increased.?® 


Under the English act the workman is entitled to 
a hearing as to his earning capacity, ®6 and the judge 
or arbitrator properly considers his own local knowl- 


Crowder, (la.App.) 141 So. 832 (hold- 
ing. that the employer could raise the 
issue of causal connection between the 
employee’s injuries and the disability, 
notwithstanding it had already paid 
compensation for thirteen weeks). 


_89. Cobine v. Industrial Commis- 
sion, 183 N.E. 220, 350 Ill. 384. 


90. W.R. Grace & Co. v. Marshall, 
56 F.(2d) 441;. Pedlow-v. Swartz Elec- 
tric Co., 120 N.E. 608, 68 Ind.App. 400; 
Hanna Lumber Co, v. Penrose, 7 P. 
(2d) 164, 154 Okl. 210. 


91. Cobine v. Industrial Commis- 
sion, 183 N.E. 220,.350 Ill. 384. 


[§§ 1427-1431. 


74. Yacomolish v. State Compensa- 
ee Commissioner, 157 S.E. 45, 110 W. 
aye GN 


75. Yacomolish v. State Compensa- 
-tion Com’r, supra. 


76. Johnson v. State Compensation 
Com’r, (W.Va.) 168 S.E, 803. 


77. Larsen vy. State Industrial Ac- 
cident Commission, 13 P.(2d) 850, 125 
Cal.App. 13. 


78. Union Lumber Co. y. Industrial 
Accident Commission of California, 12 


of California, 168 P. 1050, 176 Cal. 488. 


85. Venable vy. Fairmount Glass 
Works, 145 N.E. 581, 83 Ind.App. 77. 


86. Noel v. Kozak, 298 P. 298, 148 
Okl. 210. 


87. Cicrich v. State Industrial Ac- 
Site Comat er 23 P.(2da) 534, 1438 
sm. : 


Conclusiveness of original award or 
judgment generally see supra § 1396. 


88 W.R. Grace & Co. v. Marshall, 
56 F.(2d) 441. But see Neilson vy. 


92. Hanna Lumber Co. v. Penrose, 
7 P.(2d) 164, 154 Okl. 210. 


93. State v. State Compensation 
Com’r, 153 S.E. 509, 109 W.Va. 218. 


94. Superior Céal Co. v. Industrial 
Commission, 151 N.E, 890, 821 Ill. 240. 


‘95. Superior Coal Co. y. Industrial 
Commission, supra. 


96. Arnott v. Fife Coal Co., 4 B.W. 
C.C. 361, [1911] S.C. 1029; Bowhill 
Coal Co. v. Malcolm, 2 B.W.C.C. 131, 
46 Se.L.Rep. 354. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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edge of the labor market.°* Where the issue is so 
framed the court may consider the case as of a date 
prior to the application,®® but there must be evi- 
dence as to the capacity of the employee at that 
date.°® 


[§ 1432] (5) Production and Reception of Evi- 
dence. On hearing of the application to review an 
award on the ground of change of condition, evi- 
dence is admissible to show whether or not the dis- 
ability had recurred or changed as claimed by ap- 
plicant.t He is not permitted to prove his condition 
from the time of the injury to the time of the hear- 
ing,” but only the changes since the former hear- 
ing;* and so evidence of claimant’s condition at 
the time of the original award as shown by such 
award or by evidence introduced on the first hearing 
is proper* and necessary,® although new evidence 
of his condition when the first award was made 
would not be proper.® It is the duty of the board or 
commission to consider the evidence on the orig- 
inal hearing and any additional evidence offered 
on the question of a change in condition.? In some 
jurisdictions applicant must produce in evidence the 
record of the former hearing,® but in others the tes- 
timony on the first application may be considered 
as evidence without any agreement of the parties and 
without it being received as evidence in the second 
hearing.® Since a deputy commissioner appointed 
by the commission to take testimony has no author- 
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ity to dismiss the case,!° when he has attempted 
to do so, the commission may treat the application 
as still pending!! and consider the testimony taken 
by him, with that subsequently introdueed, in deter- 
mining the final disposition of the case.?? 


[§ 1433] (6) Questions of Law or Fact. On the 
hearing of an application for review of an award 
on the ground of change of condition, the question 
whether the disability has recurred or increased is 
one of fact,t® and so are the questions as to wheth- 
er the recurring or continued disability resulted from 
the compensable accident or some other cause,** 
and as to whether applicant’s income is earned or 
given him in charity.t5 The eredibilityt® and 
weight** of the testimony in the case is for the 
commission to decide. 


[§ 1434] (7) Findings—(a) Matters Which Must 
Be Found. To support an award continuing compen- 
sation on the ground of change of conditions, the find- 
ings must state when the changed condition took 
place;1® but it has been held that a finding that. 
the cause should be reopened and further compen- 
sation allowed is a finding of every fact necessary 
to support the award.1® Where the statute fixes the 
period of compensation for a specified injury and 
provides that, if it results in a total permanent in- 
jury, then award may be made accordingly in order 
for an award for additional compensation for such 


97. Silcock v. Golightly, [1915] 1 
K.B. 748, 8 B.W.C.C. 48; Roberts v. 
Hall, 5 B.W.C.C. 331, 106 L.T.Rep.N. 
S. 769. Compare Dyer v. Wilsons, 
ete.,,Coal Co., [1915] S.C. 199 (holding 
that the arbitrator is bound, if evi- 
dence is tendered, to hear that evi- 
dence, to consider it and act on it, 
or to reject it, as he thinks fit; but, 
although he is entitled to have before 
him his own local knowledge of the 
labor market in the district, he should 
not use his local knowledge as the 
sole evidence in exclusion to the evi- 
dence tendered). 


98. Gibson v. Wishart, [1915] A.C. 
18, 7 B.W.C.C. 348; Bagley v. Fur- 
ness, [1914] 3 K.B. 974, 7 B.W.C.C. 
560: Williams v. Bwllfa, etc., Steam 
Collieries, [1914] 2 K.B. 30, 7 B.W.C. 
C. 124; Morton v. Woodward, [1902] 
2 K.B. 276, 4 W.C.C. 143; Southhook 
Fireclay Co. v. Laughland, 1 B.W.C.C. 
405, [1908] S.C. 831. Contra Donald- 
son v. Cowan, 2 B.W.C.C. 390, 46 Sc. 
L.Rep. 920; Baird v. Stevenson, 
[1907] S.C. 1255; Pumpherston Oil 
Co. v. Cavaney, 40 Sc.L.Rep. 724; 
Steel vy. Oakbank Oil Co., 40 Sc.L.Rep. 
205. 


[a] Issue must be formulated.— 
Charing Cross, etce., R. Co. v. Boots, 
£1909] 2 K.B. 640, 2 B.W.C.C. 385; 
Upper Forest, ete., Steel, ete., Co. v. 
Thomas, 2 B.W.C.C. 414. 


99. Williams v. Bwllfa,. etc., 
Steam Collieries, [1914] 2 K.B. 30, 7 
B.W.C.C. 124. 


1. Casparis Stone Co. v. Industrial 
Board of Illinois, 115 N.E. 822, 278 
TA BT 


2. Casparis Stone Co. vy. Industrial 
Board of Illinois, supra. 


3. Belleville Brick & Tile Co. v. 
Industrial Commission, 137 N.E. 401, 
305 Ill. 577; Casparis Stone Co. v. In- 
dustrial Board of Illinois, 115 N.E. 
822, 278 Ill. 77. i 

4. Indianapolis Bleaching Co. v. 


: 


Morgan, 129 N.E. 644, 75 Ind.App. 672. 


5. Indianapolis Bleaching Co. v. 
Morgan, supra. 


6 Indianapolis Bleaching Co. v. 
Morgan, supra. 


7, Cobine v. Industrial Commis- 
sion, 183 N.E. 220, 350 Ill. 384; Belle- 
ville Brick & Tile Co. y. Industrial 
Commission, 137 N.E. 401, 305 Ill. 577; 
Western Foundry Co. v. Industrial 
Commission, 132 N.E. 218, 298 Ill. 593; 
Standard Accident Ins. Co. v. Hinson, 
64 S.W.(2d) 574, 251 Ky. 287. 


[a] Thus (1) on rehearing, asked for 
the purpose of modifying an award 
the board must consider evidence 
offered in connection with proof re- 
ceived at the times of the award and 
intervening investigations (Standard 
Accident Ins. Co. v. Hinson, 64 S.W. 
(2d) 574, 251 Ky. 287),. (2) and so a 
report of the examining doctors which 
was regarded as evidence on the first 
reopening of the workman’s compen- 
sation case, is properly considered on 
a subsequent rehearing; the recon- 
sideration, the purpose of which was 
modifying the award, being mere- 
ly a continuation of the original pro- 
ceeding (Standard Accident Ins. Co. v. 
Hinson, supra). 


8. Casparis Stone Co. v. Industrial 
Board of Illinois, 115 N.B. 822, 278 
Ill. 77; Bloomington, D. & C. R. Co. v. 
Industrial Board, 114 N.E. 511, 276 


9. Independent Pier Co. v. Norton, 
54 ¥.(2d) 7384; Indianapolis Bleaching 
Co..v. Morgan, 129 N.E. 644, 75 Ind. 
App. 672; Allen v. Mottley Const. Co., 
(Va.) 170 S.E. 412. 


10. See infra § 1441. 

11. Robertson v. ANtna Life Ins. 
Co., 141 S.E. 504, 37 Ga.App. 703. 

12. Robertson vy. Adtna Life Ins. 
Co., supra. 

13, IJ.—Franklin County Mining 


Co. v. Industrial Commission, 153 N- 
E. 635, 323 Ill. 98; Squire-Dingee Co. 
Vv. Industrial Board of Illinois, 117 N- 
E. 1081, 281 Ill. 359. 


Ind.—Galkowski v. Hubbard Steed 
Foundry Co., 156 N.E. 523, 87 Ind. 
App. 96. 


Mass.—Donovan’s Case, 137 N.E. 34, 
243 Mass. 88. 


Pa.—Roeschen v. Dietrich, 163 A. 
63, 107 Pa.Super. 298: 


Wash.—Kelly v. Department of La- 
bor and Industries, 20 P.(2d) 1105, 
172 Wash. 525. 


[a] Recurrence of disability so as 
to diminish earning capacity is a 
question of fact. Squire-Dingee Co. 
v. Industrial Board of Illinois, 117 N. 
E. 1031, 281 Ill. 359; Roeschen v. 
Dietrich, 163 A. 68, 107 Pa.Super. 298. 


14. Starrett v. Brown, 157 A. 899, 
161 Md. 614; De Pietro’s Case, (Mass.) 


187 N.E. 173; Donovan’s Case, 137 N. 
BE. 34, 243 Mass. 88; Gaglione’s Case, 
134 N.E. 240, 241 Mass. 42. 


15. Sensk’s Case, 
247 Mass. 232. 


[a] TIllustration.—On a petition to 
discontinue compensation on _ the 
ground that the employee was earn- 
ing more than his average weekly 
wage at the time of injury, a finding 
that money received in selling pen- 
cils was given in charity, and not 
earned, is not wrong as a matter of 
law. Sensk’s Case, 141 N.E. 877, 247 
Mass. 232. 


16. Hovey v. General Construction 
Co., 207 N.W. 852, 233 Mich. 531. 


17. Indiana Limestone Co. 
Ridge, 167 N.E. 617, 89 Ind.App. 689. 


18. Henderson v, Mazzotta, 157 A. 
67, 118 Conn. 747; AStna Life Ins. 
Co. v. Industrial Commission, 2024R% 
567, 69 Utah 102. 


19. Wentz v. Brookshire, 
652, 150. Okl.. 92. 
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an injury to stand, there must be a finding of total 
permanent disability.2° Under a statute classifying 
permanent injuries as total or partial, the findings 
should designate the proper class of permanent in- 
jury, and if the latter, there should be a finding as 
to the percentage of disability,?1 and a finding that 
the employee was suffering from “permanent dis- 
ability” is insufficient to support an award.*?_ Where 
the second application seeks an award on an entirely 
new matter, and not for a change in the old condi- 
tion, a finding as to change of condition is not neces- 
sary. 


[§ 1435] (b) Conformity to Issues and Evidence. 
On an application for review of an award for change 
of condition, the commission should make findings 
in accordance with the facts adduced,?* and a find- 
ing of change of condition and an award based there- 
on cannot be sustained in the absence of an allega- 
tion of such change2® or evidence supporting such 
an allegation.2® Where the evidence discloses a 
change of condition, findings that there was no change 
due to the compensable injury and that the change 


was due to disease and not on account of the injury » 


are proper2? and responsive to the issues,?® and are 
not objectionable as conclusions of law.*® 


[§ 1436] (c) Construction and Effect. A failure 
to find that there had been a change in condition is 
equivalent to a finding that there was no change.*°® 
Where an employee is seeking additional compensa- 
tion because of a change for the worse, a finding 
that the evidence shows his condition is materially 
better is a finding of ultimate fact, and not a con- 
clusion of law.*! <A finding in the second hearing 
that the employee had a permanent partial disabil- 
ity, when compared with a finding in the previous 
hearing of a temporary total disability is, in effect, 
a finding of a change in condition,®? and so, where 
a disability award has been made, a subsequent find- 
ing of permanent partial impairment is necessarily 
equivalent to a specific finding that total disability 
has ceased.?? Under the facts and circumstances 
of the particular case, it has been held that a find- 
ing that, because of the original injury to one eye, 
the other has sympathetically become partially dis- 


20. Crowe Coal Co. v. Swindell, 235 
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abled is a finding of a change in condition,** that 
a finding that the employee’s injury caused a tempo- 
rary total disability continuing from a date subse- 
quent to the previous award indefinitely amounts to 
a finding that the disability had recurred,*® and that 
a finding of recurrence and increase of disability re- 
fers to a recurrence since the last hearing.*® Where 
it was originally found that claimant was wholly 
disabled as the result of an accident, a finding in 
subsequent proceedings by the employer that claim- 
ant still remained totally disabled is a sufficient 
finding that the disability resulting from the acei- 
dent had not terminated.?7 A finding of temporary 
total disability is not inconsistent with a prior find- 
ing of temporary partial disability, and objection- 
able as an attempt to correct an error.*® A finding 
that work offered the employee’ was within his ea- 
pacity and would advance his recovery is not a final 
determination that all incapacity had ceased and 
that the employee was fully competent to do the 
work offered;?® and in view of a subsequent finding 
of his good-faith attempt, and that he could not go 
on with work solely because of incapacity, insurer 
cannot successfully contend that the employee was 
able to continue the occupation offered.*° 


[§ 1437] (8) Stay of Proceedings. Although ap- 
plications for further compensation based on a 
change in condition should be acted on as sum- 
marily as possible,42 a temporary stay of further 
proceedings on motion of the employer and on his 
agreement that payments would meanwhile continuc 
is proper and commendable procedure, where the 
employer had a good defense to & suit for further 
compensation because of the employee’s refusal to 
report as required by statute for medical examina- 
tion and treatment offered by the employer, and the 
employee was without means of support other than 
the compensation he was receiving, and an adverse 
judgment would deprive him of such means;*? and 
this is so notwithstanding the ruling indefinitely 
postponed collection of the employee’s attorney’s 
fees.*® : 


[§ 1438] 0. Determination or Award—(1) Con- 
formity to Petition or Application. An award in 


174 


P. 614, 109 Okl. 275. 


21. Zager v. Industrial Commis- 
sion, 14 P.(2d) 472, 40 Ariz. 479. 


22. Zager v. Industrial Commis- 
sion, supra. 


23. Eureka Coal Co. v. Melcho, 154 
N.E. 774, 85 Ind.App. 552. 


24. Western Foundry Co. v. Indus- 
trial Commission, 132 N.E. 218, 298 
Tll. 593. See Hudson’s Case, 138 N.E. 
235, 244 Mass. 330 (request for ruling 
that the condition of the labor mar- 
ket, at the time of the hearing, in 
that employment was scarce and com- 
petition keen, and an injured em- 
ployee an industrial outcast, was new 
evidence, which should be judicially 
noticed as against the finding that 
the employee’s condition was the same 
as at a previous hearing, was prop- 
erly refused). 


25. Magnolia Petroleum Co. v. Nal- 
ley, 17 P.(2d) 390, 161 Okl. 198. 


26. 


— 


Magnolia Petroleum Co. v. Nal- 


ley, supra. 


27. People’s Trust Co. v. Warner 
he Co., 141 N.E. 231, 80 Ind.App. 


28. People’s Trust Co. v. Warner 
Gear Co., supra. 


29. People’s Trust Co. v. Warner 
Gear Co., supra. 


30. Poe v. Caswell-Runyan Co., 171 
N.E. 223, 91 Ind.App. 304; American 
Chain Co. v. Salters, 140 N.E. 435, 
80 Ind.App. 410. 


[a] Rule applied.—Failure to find 
a change in the condition of the em- 
ployee’s injury 
finding against the employer asking 
review because of change. Poe v. 
Caswell-Runyan Co., 171 N.E. 223, 
91 Ind.App. 304; American Chain Co. 
pers ae 140 N.E. 435, 86 Ind.App. 


31. Doby v. Miami Trust Co., 14 P. 
(2d) 476, 40 Ariz. 490. 


22. White Oak Refining Co. v. 
Whitehead, 22 P.(2d) 910, 164 Okl. 57. 


is equivalent to a} 


33. Inman vy. Carl Furst Co., 
N.E. 96, 92 Ind.App. 17 [foll Hipskind 
v. Wabash Canning Co., 175 N.E. 896, 
94 Ind.App. 72]. 


34. Loffland Bros. Co. vy. Velvin, 3 
P.(2d) 855, 152 Okl. 83. 


35. National Engineering Corpora- 
tion vy. Industrial Accident Commis- 
Sion of California, 225 P. 2,193 Cal. 
422. 


36. Valier Coal Co. v. Industrial 
Commission, 149 N.E. 805, 319 Ill. 99. 


‘37. , Raisner v. Bangor Hosiery Co., 
161 A. 620, 105 Pa.Super. 377. 


38. Southern California Hdison Co. 
v. Industrial Accident Commission of 
California, 248 P. 938,78 Cal.App. 584. 


39. Weir's Chse, 147 N.E. 561, 252 
Mass. 236. *) 


40. Weir’s Case, supra. 


41. Coleman y. Butler, 116 So. 828, 
166 La. 138. 


42. Coleman vy. Butler, supra. 
43. Coleman v. Butler, supra. 


For later c2ses, developments and changes in the law see Annotations, same title and section number, 


§§ 1438-1441] 


proceedings for review of a previous award for 
change of condition must be consistent with the peti- 
tion or application,#* and an award for increased dis- 
ability is not authorized where no claim is made 
therefor.*® Under statutes specifically so providing 
a rearrangement of compensation because of changed 
circumstances cannot antedate the application made 
therefor.*® 


Under the English act the judge cannot terminate 
a declaration of liability where such relief is not 
asked by the employer in his answer.** 


[§ 1439] (2) Conformity to Evidence and Find- 
ings. The award on application for review based on 
change of condition should conform to the finding.*® 
A denial of further compensation because of the em- 
ployee’s ability to work has been held not incon- 
sistent with a finding that the injury had not entirely 
healed;#® and the ‘fact that the judgment fixed a 
definite date of recurrence of the injury, and the evi- 
dence did not show a definite date but merely that 
there was a’ recurrence after the previous award, 
is not fatal.>° 


{§ 1440] (8) Form and Contents. The award on 
application for review based.on change of condition 
need not set forth the facts found by the commis- 
sion,®! but an award for recurrence of disability 
should state the time when the compensation pay- 
ments are to begin.® Where it is found that total 
disability has ceased, but that the employee was still 
partially disabled, the extent and loss of his earning 
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cause of such partial disability should be determin- 
ed.5% The decision must, it has been said, be posi- 
tive and unqualified,°4 but there is authority to the 
effect that a temporary or partial award subject to 
further order is within the power of the commis- 
sion.®> <A statutory requirement of a statement of 
conclusions of the fact at issue and the rulings of law 
thereon is satisfied by an order reciting that the case 
can only be reviewed on a change of conditions, 
which has not been shown.5® An order of the de- 
partment of labor is effective, although not signed by 
the supervisor.5? 


[§ 1441] (4) Relief Granted—(a) In General. 
On review of an award on the ground of change in 
conditions, if there is competent evidence to justify 
it in so doing, the commission may change its find- 
ings, orders, or award in accordance with the facts 
established at the hearing;°& but where it is found 
that there is no change of condition, the previous 
award must be left in force.6® Under a provision 
that no review of an award shall affect such award 
as regards any moneys paid, the commission may, up- 
on review, make a new award ending, diminishing, or 


| increasing the compensation previously awarded, but 


such award cannot be made retroactive.®° Thus it 
cannot be made effective as of the date of the orig- 


| inal award*? or the time of final settlement of the 
| former award,°? but it can become effective only as 


of the date of the new application®* or the time the 
new award is entered;®* and claimant cannot be 
required to account for moneys already paid him 


power and the amount of compensation due him be- 


44. M. Becker Cleaning Co. v. In- 
dustrial Commission, 153 N.E. 647, 
Soe til. 603: 


45. M. Becker Cleaning Co. v. In- 
dustrial Commission, supra. 

46. State v. State Industrial Acci- 
rere Commission, 237 P. 680, 115 Or. 
484, 

47. Henshaw vy. Fielding, 
C.C. 650. 

48. Poe v. Caswell-Runyan Co., 171 
N.E. 223, 91 Ind.App. 304. And see 
cases infra this note. 


[a] Findings held to justify or- 
der or award: (1) Continuing com- 


7 BW. 


pensation. Zielinski v. Fairmount 
Hospital, 232 N.W. 224, 251 Mich. 
305. (2) Reopening the case. Babic 


v. Department of Labor and Indus- 
tries, 287 P. 32, 156 Wash. 537. 


Relief granted see infra § 1441. 


49. Mostacciuolo v. American Iron 
Works, 155 A. 636, 113 Conn. 532. 


[a] Rule applied in view of find- 
ing supported by evidence that the 
unhealed condition of the employee’s 
rib did not cause inability to work. 
Mostacciuolo v. American Iron Works, 


155 A. 636, 113 Conn. 532. 

50. Biker v. Industrial Commis- 
sion, 160 N.E. 180, 328 Ill. 641. 

51. Wiltiams v. Travelers’ Ins. 
€o., 153 S.E. 77, 41 Ga.App.. 362; Tul- 


sa Lead & Zinc Co. v. Utton, 21 P.(2d) 
748, 163 Okl. 192. But see Henderson 
v. Mazzotta, 157 A. 67, 113 Conn. 747 
(holding that finding and award un- 
der Workmen’s Compensation Act? 
should conform to finding of facts 
tried to appellate court in appeal from 
superior court judgment). 


[a] Thus an award granting addi- 
tional compensation for changed con- 


. 


ditions as to loss of use of leg need 
not recite that the additional percen- 
tage of permanent partial loss of use 
of leg was due to the original jury 
Tulsa Lead & Zine Co. vy. Utton, 21 P. 
(2d) 748, 163 Okl. 192. 


52. Valier Coal Co. v. Industrial 
Commission, 149 N.E, 805, 319 Ill. 99. 


53. Thayer v. Britz, 209 N.W. 50, 
234 Mich. 645; Duncan Welding Co. 
v. Brewer, 9 P. (2d) 702, 156 Okl. 42; 
Fornatti v. Tower Hill Connellsville 
Coke Co., 77 Pa:Super. 122. 


[a] Rule applied.—(1) A decision 
that the employee’s condition has 
changed from total to partial dis- 
ability must show in dollars and cents 
the proportionate extent of the im- 
pairment of his earning capacity. 
Thayer v. Britz, 209 N.W. 50, 234 
Mich. 645. (2) Where claimant was 
originally awarded compensation be- 
cause of temporary total disability 
and thereafter reopened the case on 
the ground of change of conditions, 
and the commission determined that 
he had sustained a percentage of per- 
manent disability, the commission 
should determine the extent thereof 
and award compensation accordingly. 
Duncan Welding Co. v. Brewer, 9 P. 
(2d) 702, 156 Okl. 42. 


54 Harris v. Castile Mining Co., 
193 N.W. 855, 222 Mich. 709. 


'[a] Order held not in alternative. 
—Franklin County Mining Co. v.. In- 
Ba ia tar aD 153 N:B. 635, 323 


55. State ex rel. New Amsterdam 
Casualty Co. v. Richardson, (Mo.App.) 
61 S.W.(2d) 409. 


56. Glasgow v. State Industrial 
Commission, 250 P..138, 120 Okl. 


57. Liddle v. Department of Labor 


and Industries, 255 P. 385, 143 Wash. 


under the previous award.®> 


This rule is inapplica- 


380. 


58. Loffland Bros. 20 v. Velvin, 3 
P.(2d) 855, 152 Okl. 83. 


59. Poe v. Caswell-Runyan Co., 171 
N.E. 2238, 91 Ind.App. 304. 


Conformity of award to evidence 
Tea findings generally see supra § 


60. Home Accident Ins. Co. v. Mc- 
Nair, 161 S.E. 131, 173 Ga. 566 [an- 
swers conformed to 162 S.E. 635, 44 
Ga.App. 659]; South v. Indemnity 
Ins. Co. of North America, 146 S.E. 
45, 39 Ga.App. 47; Rex Coal Copan 
Campbell, 281 S.W. 1039, 2138 Ky. 636; 
Bristol Door & Lumber Co. We Hinkle, 
161 S.E. 902, 157 Va. 474. 


61. Home Accident Ins. Co. v. Mc- 


! Nair, 161 S.E. 131, 173 Ga. 566 [an- 


swers conformed to 162 S.E. 635, 44 
Ga.App. 659]; South v. Indemnity 
Ins. Co. of North America, 146 S.E. 
45, 39 Ga.App. 47; Rex Coal Co. v. 
Campbell, 281 S.W. 1039, 213 Ky. 636. 


62. Bristol Door & Lumber Co. v. 
Hinkle, 161 S.E. 902, 157 Va. 474. 


63. Rex Coal Co. v. Campbell, 281 
S.W. 1039, 213 Ky. 636; Bristol Door 
& Lumber Co. v. Hinkle, 161 S.E. 902, 
157 Va. 474. 


[a] Abandoned motion.—Increase 
in compensation should apply from 
the time of the last motion to open 
award, and not from the time of an 
abandoned motion. Rex Coal Co. v. 
Campbell, 281 S.W. 1039, 213 Ky. 686. 


64. South v. Indemnity Ins. Co. of 
North America, 146 S.E. 45, 39 Ga. 
App. 47. 


65. Home Accident Ins. Co. v. Mec- 
Nair, 161 S.E. 131, 173 Ga. 566 [an- 
swers conformed to 162 S.BE. 635, 44 
Ga.App. 659]; South vy. Indemnity 
Ins. Co. of North America, 146 S.E. 
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ble, however, to a case where there was only a par- 
tial disability and no review of any previous 
award.®® An award covering all of the injuries and 
deducting therefrom payments already made under 
the former award is practical and just®? and not in- 
valid as affecting the former award “as regards any 
money already paid.’’® 


Dismissal. A deputy commissioner appointed by 
the commission to take testimony has no authority 
to dismiss the case;®® and dismissal of a petition for 
further compensation “without prejudice” has been 
held to be beyond the powers of the commission or 
of a deputy commissioner conducting an arbitration 
hearing.’° 


Closing case. Under some statutes, the board re- 
viewing an award for change of condition has pow- 
er to order that its new award shall close the case.”? 


Under the English act on an application to review, 
payments may be finally terminated,’? or, in case 
there is a possibility that incapacity will recur, a sus- 
pensory order may be made,’* or an order directing 


the weekly payment of a nominal sum,** or a decla* |* 


ration of liability.” 


_[§ 1442] (b) Increase or Reinstatement of Com- 
pensation. When additional compensation is award- 
ed for a change or new development in the injury, 
the compensation can date only from the discovery 
of the changed condition or new development in the 


injury,’® and an award for a period of time ante-_ 


dating the discovery is erroneous.*7 The subsequent 
award is limited in amount by the amount of the 
change in condition since the prior award;*® and 
the compensable period has been held to be determin- 
ed by deducting the time during which compensa- 
tion was paid under the original award, but not that 
for which no compensation was paid.?® Under a 
statute providing that no increase or rearrangement 
shall be operative for any period prior to application 
therefor, the time of formal application is the prop- 
er date for commencement of the new award®°® and it 
is error to award compensation for disability oc- 
curring long prior to the application for increased 


45, 39 Ga.App. 47. 


66. American Mut. Liability Ins. 
Co. v. Braden, 157 S.E. 904, 43 Ga.App. 
74. 

67. Saddlemire v. American Bridge 


[1914] S.C. 718; 
4 B.W.C.C. 267; 
B.W.C.C. 57. 
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son v. Beardmore, 
Reyners v. 
Cranfield v. Ansell, 4 


Green v. Cammell, [1913] 3 K. 
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compensation.§! In granting an award for perma- 
nent partial disability due to multiple injuries the 
board must rescind a schedule award previously paid 
and allow credit for earning capacity from the date 
of the accident.®? 


‘Change attributable to several injuries. Where 
an employee following a supposed recovery from a 
compensated injury sustains another compensable ° 
injury while employed by a new employer, and re- 
ceives compensation therefor, and thereafter a 
change of condition arises under which the cause may 
be reopened, it is proper for the commission to in- 
quire whether the disability found to exist under such 
changed condition is attributable to the one or the 
other, or both or neither, of thestwo accidental in- 
juries.2? Where such disability~is found to be at- 
tributable in part to each of such injuries, an award 
should be apportioned against the two employers in 
the proportion that the disability attributable to 
each of the two injuries bears to the whole disability 
found to exist.$# 


{§ 1443] (c) Diminution or Termination of Com- 
pensation. The previous award being conclusive on 
all the parties,’> an employer is entitled to have an 
award for total disability decreased where the evi- 
denee shows that the employee was not totally dis- 
abled at the time of the second hearing notwith- 
standing his testimony that his condition was about 
the same as when the original award was made.*® 
So, where the employee’s earning power has increas- 
ed, compensation should be reduced*’? and the em- 
ployer allowed to deduct from futitre payments the 
amount of overpayments made since institution of 
the proceedings for modification.** On application 
to-terminate, compensation should be terminated as 
of the date on which the disability ceased and not 
as of the date of the filing of the application.®® 


Where award has been partly commuted on appli- 
cation of a dependent desiring to leave the country, 
in subsequent proceedings to reduce the award in ac- 
cordance with a statute providing for compensation 
to nonresidents in two thirds of the amount provided 


7 ABIWEC: C013; 
Makin, 


660. 


82. Freeland v. Endicott Forging 
& Mfg. Co., 245 N.Y.S. 556, 281 App. 
Div. 772. 


Tele ucenn 83. C. E. Reynolds Drilling Co. v. 


Co., 110 A. 63, 94 Conn. 618. 


68. Tolloid v. A. W. Hopeman & 
Sons Co., 205 N.Y.S. 349, 209 App.Div. 
719 [aff 148 N.E. 700, 240 N.Y. 550]. 


69. Robertson v, Adtna Life Ins. 
Co., 141 S.E. 504, 87 Ga.App. 703. 


70. Levanen v. Seneca Copper 
Corporation, 199 N.W. 652, 227 Mich. 
592. 


71. Shaffer v. D’Arey Spring Co., 
165 N.W. 825, 199 Mich. 537. 


Scope and extent of power to ad- 
just or terminate compensation gen- 
erally see supra § 1393. 


72. WHargreave v. Haughhead Coal 
Coy s(19t27 AIC: 319, 6 BIW.C:C. “445; 
Taylor v. London, etc., R. Co., [1912] 
A.C. 242, 5 B.W.C.C. 218; Nicholson 
v. Piper, [1907] A.C. 215, 9 W.C.C. 123; 
Dolan v. Ward, 8 B.W.C.C. 514; Wat- 


CoaliComy 8 p Baw. 6: C729. 


74. Green v. Cammell, [1913] 3 K. 
BS665; "6" BWC SC -735% “Foston > vs 


(005 


Crossland, 7 B.W.C.C. 39. 


75. Braithwaite v. Cox, 5 B.W.C. 
Crsth 
76. AXtna Life Ins. Co. v. Indus- 


trial Commission, 252 P. 567, 69 Utah 
102. 


77. ®ADtna Life Ins. Co. v. Indus- 
trial Commission, supra. 

78. O. M. Bilharz Mining Co. v. 
Clark, 4 P.(2d) 729, 153 Okl. 31. 


79. Wallins Creek Collieries:Co. v. 
Jones, 283 S.W. 1067, 214 Ky. 775. 


80. Zagar v. Industrial Commis- 
sion, 14 P.(2d) 472, 40 Ariz. 479. 


81. Clebot v. State Industrial Ac- 
cident Commission, 212 P. 792, 106 Or. 


Phillips, 22 P.(2d) 111, 163 Okl. 170; 
Denver Producing & Refining Co. v. 
Phillips, 21 P.(2d) 42, 163 Okl. 106. 


84. C. BE. Reynolds Drilling Co. v. 
Phillips, 22 P.(2d) 111, 163 Okl. 170; 
Denver Producing & Refining Co. v. 
Phillips, 21 P.(2d) 42, 163 Okl. 106. 


85. See supra § 1396. 
86. Summit Coal & Mining Co. v. 


Industrial Commission, 139 N.E. 1, 
808 Ill. 121. 


Conformity of award to evidence 
and findings see ;supra § 1439. 


87. Stewart vy. Fitzgerald Plumb-: 
ing & Heating Co., 4 La.App. 511. 


88. Stewart v. Fitzgerald Plumb- 
ing & Heating Co., supra. 


89. Morisi v. Ansonia Mfg. Co., 
142 A. 393, 108 Conn. 31; Fennessey’s 
Case, 113 A. 302, 120 Me. 251. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the ease of residents the employer is not entitled 
to a refund of any of the share which had been com- 
muted.°° 


[$ 1444] (5) Conclusiveness and Effect. An order 
or decree not appealed from or one affirmed on appeal 
denying an injured employee’s petition for further 
compensation constitutes a final determination of 
his right to compensation on the date of the or- 
der,®t but does not preclude further proceedings 
based on a change of conditions since the date of such 
award.®? So denial of a prior petition to review pay- 
ments is not res judicata of a later one,®* nor is it 
an approval of a settlement, unless so provided in 
the order of the department.®* Persons not made 
parties to the application for change of award are 
not bound by the changes made®® and minors not 
made parties to such an application are not estopped 
from claiming additional compensation by the fact 
that they received compensation under the award 
made therein.®® 


[§ 1445] p. Rehearing. The right to rehear pro- 
ceedings on an application for review of an award 
based on change of condition is conferred by statute 
in some jurisdictions.°* Under statutes provid- 
ing that at any time before the award has been re- 
duced to judgment or proceedings for review have 
been taken the commission may grant a new hearing, 
the matter rests in the discretion of the commis- 
sion.’* Rules of the commission as to time of filing 
the application for rehearing must be observed,®® 
and an application filed after the expiration of such 
time is ineffective,t but these rules may be waived by 
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the commission.2. Where no particular form of ap- 
plication for rehearing is jurisdictional, letters by 
claimant’s counsel to the commission presenting his 
elaim and asking what could be done for him are suf- 
ficient to institute the proceedings for rehearing.® 


[§ 1446] gq. Suspension of Order. Under a stat- 
ute providing that a compensation order may be sus- 
pended or set aside through injunction proceedings 
brought in the courts by any party in interest against 
the commissioner making the order, the employer 
and insurer are not necessary parties to an action 
to suspend an order reducing compensation,* and 
where the court, out of an abundance of precaution, 
directed them to appear and show cause why the re- 
lief should not be granted, a motion by them to dis- 
miss because the action was not commenced as 
against them within the statutory time limit is not 
well taken, where the proceedings were timely in- 
stituted against the commissioner.® 


. [§ 1447] r. Review*—(1) In General. As is the 
rule in civil cases generally,® the right of appeal in 
proceedings of this nature does not exist in the ab- 
sence of statute.? When appealable, the proceeding 
is subject to the general rules of law relating to ap- 
peals® where applicable.®. A proceeding for addition- 
al compensation is a distinet proceeding from which 
an independent appeal may be taken.1° The denial of 
the right to compensation for aggravation of disa- 
bility occurring or discovered after the rate of com- 
pensation has been established or compensation ter- 
minated is appealable.1? 


90. Lubanski v. Delaware, L. & W. 
R. Co., 81 Pa.Super. 438. 


91. U.S. Casualty Co. v. Smith, 167 
S.E. 771, 46 Ga.App. 330; Graney’s 
Case, 124 A. 204, 123 Me. 571: Brode’s 
Case, 146 N.E. 731, 251 Mass. 414; 
Lakso v. Munro Iron Mining Co., 220 
N.W. 728, 243 Mich. 261; Harris v. 
Castile Mining Co,, 193 N.W. 855, 222 
Mich. 709. 


92. U. S. Casualty Co. v. Smith, 
167 S.E. 771, 46 Ga.App. 330; Harris 
v. Castile Mining Co., 193 N.W. 855, 
222 Mich. 709; Herndon y. S. A. Rob- 
ertson Const. Co., (Mo.App.) 59 S.W. 
(2a) 275. 


93. Grant v. Chevrolet Motor Co., 
250 N.W. 293, 264 Mich. 510; Shaffer 
v. D’Arcy Spring Co., 165 N.W. 825, 
199 Mich. 537. 


94 Grant v. Chevrolet Motor Co., 
250 N.W. 293, 264 Mich. 510. 


95. Cullen v. Pan Handle Coal Co., 
141 N.E. 647, 81 Ind.App. 913. 


96. Cullen v. Pan Handle Coal Co., 
supra. 


97. See statutory provisions; 
cases infra this note. 


[a] In Ohio (1) under a statute 
providing for a right of rehearing in 
all claims for compensation if the 
commission finds that it has no juris- 
diction of the claim, @ ruling denying 
claimant further compensation, fol- 
lowing the original award for tem- 
porary total disability, involved a ju- 
risdictional fact, entitling claimant 
to rehearing. State v. Industrial 
Commission of Ohio, 181 N.E. 870, 125 
Ohio St. 426. (2) Person whose claim 
for compensation has been allowed 
and further compensation denied is 


and 


7 


2 


entitled to rehearing. State v. Indus- 
trial Commission of Ohio, 160 N.E. 
705, 118 Ohio St. 475. (3) So refusal 
of further compensation, following 
award for temporary total disability, 
on the ground the demand is not 
attributable to the same injury, is 
on jurisdictional grounds, entitling 
the employee to a rehearing. State 
v. Industrial Commission, 181 N.E. 
874, 125 Ohio St. 447, 82 A.L.R. 1068. 
(4) A recital therein that the com- 
mission would consider further dis- 
ability when established, could not 
prevent the order from being final, 
as regards such a rehearing. State 
v. Industrial Commission of Ohio, 181 
N.E. 870, 125 Ohio St. 426. 

{[b] Further testimony.—The . In- 
dustrial Accident Commission, having 
reopened case on petition for rehear- 
ing, has jurisdiction to take further 
testimony and make such disposition 
as is warranted by facts. Southern 
California Edison Co. v. Industrial 
Accident Commission of California, 
248 P. 938, 78 Cal.App. 584. 


98. Vierling v. Spencer Kellogg & 
Sons, 245 N.W. 150, 187 Minn. 252, 85 
A.L.R. 165; Zeglin vy. Yost, 203 N.W. 
963, 163 Minn. 264. 


[a] Discretion held not abused: 
(1) In refusing, in view of conflict- 
ing evidence as to whether a fracture 
had healed, to grant a rehearing aft- 
er a finding against claimant on the 
issue of termination of disability. 
Zeglin v. Yost, 203 N.W. 963, 163 Minn. 
264. (2) In vacating an order deny- 
ing additional compensation to a dis- 
abled employee for retraining and 
granting his application for permis- 
sion to submit further evidence. 
Vierling v. Spencer Kellogg & Sons, 


165. 


99. Industrial Commission of Ohio 
v. Willenborg, 163 N.E. 212, 29 Ohio 
App. 162. 


1. Industrial Commission of Ohio 
v. Willenborg, 163 N.E. 212, 29 Ohio 
App. 162. 


2. Lane vy. Industrial Commission 
Ga ehio, 156 N.E. 508, 24 Ohio App. 


[a] MIllustration.—Where the com- 
mission discontinued compensation 
payments and the employee’s attor- 
ney wrote the commission for a re- 
hearing within thirty days of notice 
of discontinuance, acknowledgment of 
receipt of the letter by the commis- 
sion and a request for presentation of 
proof was a waiver of the rules for 
presentation of the case and consent 
to reconsider it. Lane v. Industrial 
Commission of Ohio, 156 N.E. 508, 24 
Ohio App. 196. 


3. Industrial Commission’ of Ohio 
v. Willenborg, 163 N.E. 212, 29 Ohio 
App. 162. 


Ne Wellgeng v. Marshall, 32 F.(2d) 


5. Wellgeng v. Marshall, supra. 
6 See Appeal and Error § 29. 


7. Industrial Commission y. Da- 
vidson, 126 N.E. 876, 101 Ohio St. 71. 


8. See Appeal and Error 3 C.J. p 
256 et seq. 


9. Claim of Graves, 223 P. 248, 112 
Or. 148. 


10. Claim of Graves, supra. 


11. Grunnett v.. State Industrial 
Accident Commission, 215 P. 881, 108 


245 N.W. 150, 187 Minn. 252, 85 A.L.R.| Or. 178. 
———_ — — 


*By WM. HOWARD BUCHANAN (§§ 1447-1465). 
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[§ 1448] (2) Jurisdiction. Appellant must con- 
form to the statute in order to give the appellate 
court jurisdiction,'? which can be acquired only in 
the manner pointed out!* and after the board has 
first passed on the question to be decided.1* Under 
express statutory provision, a court which has juris- 
diction over neither the place where the accident oc- 
curred nor the person of the appealing party is with- 
out authority to decide the appeal.1® What partic- 
ular court has jurisdiction of the appeal is determin- 
ed by the statute.1® Where the statute provides 
that an appeal by the beneficiary shall be to the court 
of the county in which claimant resides, there must 
be a compliance with such statute.?? 


[§ 1449] (3) Decisions and Orders Reviewable. 
The review is limited to the issues tendered in the 
application for review.18 A final decision on an ap- 
plication for an increase of compensation is a prereq- 
uisite to the right to appeal,!® but where the appeal 
is in fact taken from the final action of the commis- 
sion, the commission cannot complain of informali- 
ties in such final action.2® Where the statute pro- 


vides that appeal may be taken from the decisien or | 
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findings of the commission, a mere letter which, al- 
though characterized as a decision, is merely a narra- 
tive of past occurrences does not constitute a deci- 
sion within the meaning of the statute.2* Whether 
a particular question is reviewable depends on the 


- construction of the particular statute involved.?” No 


appeal lies from the refusal of the commission to act 
on an application for aggravation of a compensable 
injury not filed within the required time.** 


[§ 1450] (4) Presentation and Reservation Below 
of Grounds for Review. ~In accordance with the gen- 
eral rule on review of civil eases generally,?* ques- 
tions not raised and properly preserved for review in 
the lower tribunal will not be noticed on review.?° 
A pleading whose definiteness or*sufficiency was not 
tested by motion or demurrer may be sufficient on ap- 
peal to sustain a finding, even “though defective.?° 


[§ 1451] (5) Time for Taking and Perfecting 
Proceeding for Review. The time within which a 
proceeding to review the action of the lower tribunal 
must be prayed, taken, and perfected is regulated by 
statute,?7 and the proceeding must be taken and per- 
fected within the prescribed statutory time,?*° and 


12. Claim of Graves, 223 P. 248, 112 
Or. 143. 


13. Jones v. Casualty Reciprocal 
Exch., (Tex.Civ.App.) 275 S.W. 279. 


14. Jones v. Casualty Reciprocal 
Exch., supra. 


15. Miller v. Bethlehem Steel Co., 
154 A. 555, 164 Md. 657. 


16. See statutory provisions. 


[a] Im Idaho, if it is established 
that the board had authority to make 
an order stopping compensation on 
the employee’s death, the district 
court has jurisdiction on appeal. 
Haugse v. Sommers Bros. Mfg. Co., 
ee 212, 48 Idaho 450, 51 A.L.R. 
1438. 


17. Claim of Graves, 223 P. 248, 112 
Or. 148. 


18. Mooney-Mueller-Ward Co. v. 
Doyle, 144 N.E. 473, 81 Ind.App. 563. 


19. Degidio v. State Industrial Ac- 
cident Commission, 207 P. 176, 105 Or. 
642. 


20. Meaney v. State Industrial Ac- 
cident Commission, 232 P. 789, 113 Or. 
371. 


21. Degidio v. State Industrial Ac- 
cident Commission, 207 P. 176, 105 Or. 
642; Iwanicki v. State Industrial Acc. 
Commission of Oregon, 205 P. 990, 104 
Or. 650, 29 A.L.R. 682. 


22. See cases infra this note. 


[a] Decisions reviewable.—(1) Any 
final action of the commission in any 
proceeding which involves the rear- 
rangement or termination of compen- 
sation. Chebot v. State Industrial 
Aceident Commission, 212 P. 792, 106 
Or. 660. (2) Denial of a motion to 
reopen the case. Bethlehem Ship- 
building Corporation y. Simmons, 122 
A. 678, 143 Md. 506. (3) Denial of an 
application for modification of the 
award. Industrial Commission of 
Ohio vy. Meininger, 177 N.E. 916, 36 
OhioApp. 567. (4) Denial of an ap- 
plication for increase of compensa- 
tion for aggravation of disability, on 
the ground that there was no founda- 
tion for claim. Benson v. State In- 
dustrial Accident Commission, 215 P. 
878, 108 Or. 565. (5) Denial of appli- 
cation for additional compensation 


because of failure to file competent 
evidence of additional disability. 
Welch v. U. S. Fidelity & Guaranty 
Co., (Tex.Civ.App.) 54 S.W.(2d) 1041. 
(6) Final action on application for al- 
lowance based on aggravation of in- 
jury or termination of original allow- 
ance. Meaney v. State Industrial Ac- 
cident Commission, 232 P. 789, 113 Or. 
371. (7) Decision on application to 
vacate decision for mistake. Frank- 
fort General Ins. Co. v. Conduitt, 127 
N.E. 212, 74 Ind.App. 584. (8) Refus- 
al of the compensation commissioner 
to consider application for additional 
compensation or grant relief where 
application involved subsequent dis- 
ability mot previously considered. 
Hall v. State Compensation Com’r, 153 
S.B. 510, 109 W.Va. 230. (9) Decision 
of commissioner that the right to 
compensation has terminated. Rosen- 
quist v. O’Neil & Preston, 245 N.W. 
621,-187 Minn. 375. 


[b] Decisions not reviewable.—(1) 
Denial of an application for altera- 
tion of the award. Fidelity & Casual- 
ty Co. of New York v. Industrial Ac- 
cident Commission of California, 228 
P. 348, 67 Cal.App. 648. (2) An in- 
terlocutory order made on motion to 
reopen the cause for change in con- 
ditions prior to the making of an 
award or decision by the commission. 
Independent Oil & Gas Co. v. Clark, 
(Okl.) 25 P.(2d) 296. (3) Order over- 
ruling objection to employee’s motion 
to reopen cause because of changed 
conditions. Independent Oil & Gas 
Co. v. Clark, supra. (4) Determina- 
tion of compensation bureau that in- 
juries have been fully compensated 
by allowance previously made. Lil- 
lefjeld v. North Dakota Workmen’s 
Compensation Bureau, 244 N.W. 36, 
62 N.D. 388. (5) Referee’s order sus- 
pending payments of compensation 
until claimant should submit to medi- 
cal examination by employer. Gaber- 
sek v. Hillman Coal & Coke Co., 162 A. 
503, 107 Pa.Super. 1. i 


23. Allen v. State Industrial Ac- 
cident Commission of Oregon, 8 P. 
(2d) 1088, 140 Or, 449. 


24. See Appeal and Error § 580 et 
seq. 


25. Conn.—Morisi v. Ansonia Mfg. 
Co., 142 A. 393, 108 Conn, 31. 


Ga.—lInterstate Telephone Co. v. 
Holt, 163 S.E. 234, 45 Ga.App. 85. 


_Tll.—Meyer v. Industrial Commis- 
Sion, 122 N.E. 51, 286 Ill. 642. 


Mich.—Rose v. Stevens & Wood, 236 
N.W. 798, 254 Mich. 224; Reno v. 
Holmes, 214 N.W..174, 238 Mich. 572; 
Adams v. W. E. Wood Co., 169 N.W. 
845, 203 Mich. 673. 


Okl1.—Noble Drilling Co. v. Link, 17 
P.(2d) 971, 161 Ok1. 238. 


S.D.—Vodopich v. Trojan Mining 
Co., 180 N.W. 965, 43 S.D. 540. 


26. Stacey v. State Industrial Ac- 
cident Commission, (Or.) 26 P.(2d) 


1092. 
27. See statutory provisions. 
28. Cal.—Mustain v. State Indus- 


trial Accident Commission, 19 P.(2d) 
1031, 130 Cal.App. 447. 


Ind.—Highfield v. Duffy, 115 N.E. 
347, 64 Ind.App. 102. 
Ohio.—Industrial Commission of 


Ohio v. Monroe, 161 N.E. 31, 27 Ohio 
App. 169. 


Okl.—Boardman & Co. v. Clark, 26 
P.(2d) 906. 


Or.—Jackson v. State Industrial Ac- 
cident Commission, 235 P. 302, 114 Or. 
373; Iwanicki v. State Industrial Acc. 
Commission of Oregon, 205 P. 990, 104 
Or. 650, 29 A.L.R. 682; Emneberg v. 
State Industrial Accident Commis- 
sion, 171 P. 765, 88 Or. 436. 


Wash.—McArthur v. Department of 
Labor and Industries, 18 P.(2d) 835, 
171 Wash. 533. 


[a] Proceedings taken in time.— 
Within a statute providing that any 
beneficiary not satisfied with the de- 
cision of the commission may within 
thirty days after “notice” of the “final 


‘action” of the commission appeal to 


the circuit court, it was held that, al- 
though the question of compensation 
for temporary total disability was 
closed on the injured employee return- 
ing to work, yet the commission hav- 
ing thereafter continued to exercise 
jurisdiction, and treated as open the 
question of permanent partial disa- 
bility because of a floating cartilage 
of the kneejoint, its subsequent deter- 
mination that nothing should be 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the rule is applicable to cross appeals.?® The time 
for filing the appeal dates from the time of the denial 
of the application for a modification of the original 
award.?° Where an extension of time to appeal is 
permissible, it has been held that the application for 
the extension must be made within the time original- 
ly fixed for the appeal.*t 


[§ 1452] (6) Record. In a proper ease the re- 
viewing court may consider the record of a previous 
appeal as a part of the record.*? In the absence from 
the record of the evidence on the hearing for the first 
award an award of increased compensation because 
of changed conditions since such award cannot be re- 
viewed.*® Where the time for filing the stenographie 
report or agreed statement of facts is prescribed by 
statute, there must be a compliance with such stat- 
ute.34 


[§ 1453] (7) Dismissal. An appeal will not be 
dismissed on the ground that the time for taking an 
appeal from a prior judgment has expired.*® 


[§ 1454] (8) Evidence and Matters Considered. 
It has been held that, on review of an award on a pe- 
tition seeking additional compensation, the court may 
consider the evidence, claim, and finding at the orig- 
inal hearing,*® and the evidence at the hearing in the 
proceedings seeking the additional compensation.37 
{t has also been held that the entire transcript certi- 
fied by the commission may be admitted although the 
transcript contains reports incompetent under rules 
of evidence at common law.?® On the other hand, it 
has been held that the court should not consider a 
rule of the commission not pleaded nor appearing 
in the record,*® nor can the employee relitigate ques- 
tions arising out of the facts, circumstances, and con- 
ditions surrounding the injury, existing and known 


awarded on that account unless he 
submitted to operation, and a letter 
to his attorneys to that effect, was 
final action and notice thereof, as re- 


Ory t78. 
41. 
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40. Grunnett v. State Industrial 
Accident Commission, 215 P. 881, 108 
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at the time of decision on the original application, 
from which he did not appeal.*® Where there are 
no findings of fact, the court may consider a résumé 
of the evidence attached by stipulation of the parties 
to the return in certiorari in order to ascertain if 
the facts necessarily inferred from the award as pre- 
sumptively found have any evidential support.*+ 


[§ 1455] (9) Presumptions. An order that 
claimant is not entitled to further compensation is 
presumed, in the absence of a showing to the con- 
trary, to be based on the fact that claimant has been 
adequately compensated*? rather than on the fact 
that there is a lack of jurisdictional facts.4? It has 
also been presumed that such an order is an action 
final in its nature,*4 going to some basis of claim- 
ant’s right.45 In the absence of testimony to the 
contrary, plaintiff’s testimony is to be accepted as 
true.*® 


[§ 1456] (10) Matters of Discretion. In accord- 
ance with the rule on the review of civil cases gener- 
ally,*” matters within the discretion of the lower tri- 
bunal are not reviewable*® unless there has been a 
clear abuse of such discretion.*® While it is general- 
ly held that the board or commission is vested with 
certain discretion under a statute permitting it to 
reopen a case or rescind, alter, or amend its orders,°°® 
including the power to authorize cessation of pay- 
ments retroactively,°+ there is authority that a mod- 
ification or change with respect to former findings 
and orders is not purely discretionary and beyond 
the right of appeal,®? and it has even been held that 
the duty to award increased compensation is not dis- 
cretionary®*? and contains no element of discretion 
not associated with the duty to award compensation 
in the first instance.*4 


49. Wellgeng v. Marshall, 32 F. 
(2d) 922; Furlani v. Avery, 152 A. 
158, 112 Conn) ses. |Gorenz va Whss 
Coal & Coke Co., 279 S.W. 348, 212 Ky. 


gards the time to appeal on that 
branch of the case. Grant v. State In- 
dustrial Accident Commission, 201 P. 
438, 102 Or. 26. 


29. Davis v. Phillips Petroleum 
Co., 19 P.(2d) 733, 133 Kan. 30 


30. Industrial Commission of Ohio 
ie Monroe, 161 N.E. 31, 27 Ohio App. 
169. 


31. Wilson v. National Freight & 
Delivery Co., 165 A. 259, 108 Pa.Super. 
472; Walatka v. Levin, 100 Pa.Super. 
489. 

32. Herndon v. S. A. Robertson 
Const. Co., (Mo.App.) 59 S.W.(2d) 
75. 


33. Indianapolis Bleaching Co. v. 
Morgan, 129 N.E. 644, 75 Ind.App. 672. 


34. Morris & Co. v._ Industrial 
Commission, 137 N.E. 465, 305 Ill. 447. 


35. Faulkner v. Morehead & N, F. 
R. Co., 298 S.W. 392, 221 Ky. 198. 


36. Biker v. Industrial Commis- 
sion, 160 N.E. 180, 328 Ill. 641. 


37. Biker v. Industrial Commis- 
sion, supra. 

38. Industrial Commission of Ohio 
y. Link, 170 N.B. 594, 34 Ohio App. 
174 [mod on other grounds 171 N.E. 
99, 122 Ohio St. 181]. 


39. Industrial Commission of Col- 
orado v. Roper, 12 P.(2d) 349, 91 
Colo. 126. , 


® 


Foley v. Detroit United R. Co., 
157 N.W. 45, 190 Mich. 507. 


_42. Dykes vy. Industrial Commis- 
sion of Ohio, 17 Ohio App. 384. 


43. Dykes v. Industrial Commis- 
sion of Ohio, supra. 


44. Perkins v. Industrial Commis- 
ae Ohio, 140 N.E. 134, 106 Ohio 


45. Perkins vy. Industrial Commis- 
sion of Ohio, supra. 


46. Bailey v. Gifford Sand & Gra- 
vel Co., (lua.App.) 140 So. 240 [an- 
nulled on other grounds on reh 145 So. 
712). 


47. See Appeal and Error § 27538. 


48. Ky.—Hubbard v. Louisville 
Hydro & Hlectric Co. 27 S.W.(2d) 
431, 234 Ky. 72; Happy Coal Co. v. 
Hartbarger, 25 S.W.(2d) 384, 233 Ky. 
273; Trout v. Fordson Coal Co., 9 S. 
W.(2d) 109, 225 Ky. 372. 


Mass.—De Pietro’s Case, 187 N.E. 
Miter 


Pa.—Herkowitz v. Molnick, 100 Pa. 
Super. 498. 


Wash.—Mullen v. Department of 
Labor and Industries of Washington, 
288 P. 926, 157 Wash. 329; McMullin 
v. Department of Labor and Industry 
of Washington, 207 P. 956, 120 Wash. 
525. 


W.Va.—Newman v. State Compen- 
ye Com’r, 166 S.E. 14, 112 W.Va. 


344, 


50. Cal.—Silva v. Industrial Acci- 
dent Commission of California, 229 
P. 870, 68 Cal.App. 510. 


Conn.—Furlani v. Avery, 152 A. 158, 
112 Conn. 333. 


Ky.—Hubbard v. Louisville Hydro 
& Electric Co., 27 S.W.(2d) 481, 234 
Ky. 72; Trout v. Fordson Coal Co., 9 
S.W.(2d) 109, 225 Ky. 372; Gorenz v. 
U. S. Coal & Coke Co., 279 S.W. 343, 
212 Ky. 344. 


F wees Pietro’s Case, 187 N.E. 
73. 


Pa.—Herkowitz v. Molnick, 100 Pa. 
Super. 498. 


Wash.—Mullen v. Department of 
Tabor and Industries of Washington, 
288 P. 926, 157 Wash. 329. 


W.Va.—Newman v. State Compen- 
i Com’r, 166 S.E. 14, 112 W.Va. 


51. Morisi v. Ansonia Mfg. Co., 142 
A. 393, 108 Conn. 31. 


52. Cicrich v. State Industrial Ac- 
cident Commission, 23 P.(2d) 534, 
143 Or. 627; Iwanicki vy. State Indus- 
trial Acc. Commission of Oregon, 205 
P. 990, 104 Or. 650, 29 A.L.R. 682. 


53. Chebot v. State Industrial Ac- 
peeet Commission, 212 P. 792, 106 Or. 
660. 


54  Chebot v. State Industrial Ac- 
cident Commission, supra. 
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[§ 1457] (11) Questions of Fact and Sufficiency 
In the same manner as a trial judge’s 
findings®® or a jury’s verdict,°® the finding of the 
board or commission on a question of fact is con- 
clusive,®* or, as otherwise expressed, the findings of 
the board or commission will be sustained on review 
if supported by the evidence,®® or by ample evi- 
dence,°® or by some evidence,®* or by competent evi- 
dence,*! or by some competent evidence,®” or by com- 
petent evidence sufficient to support an order or 
award,®? or by substantial evidence,°* or by sub- 
stantial competent evidence,®* or by any evidence,°* 

or by any competent evidence, ** or by any reason- 
able testimony,*® or, if based on a legitimate con- 


of Evidence. 


55. 
et seq. 


56. 
seq. 


57. Gvozdic v. Inland Steel Co., 154 
N.E. 804, 86 Ind.App. 122; Sun Coal 
Conv. State Industrial Commission, 
203 P. 1042, 84 Oki. 164; Booth & 
Flinn v. Cook, 193 P.. 36, 79 Okl. 280. 


[a] Rule applied to an order in- 
creasing the award. Booth & Flinn 
v. Cook, 193 P. 36, 79 Okl. 280. 


58. Ind.—Rhoads v. Studebaker 
Corporation, (App.) 187 N.E. 354; 
Bartley v. Burger, 149 N.E. 456, 83 
Ind.App. 616; Smith v. Pike County 
Coal Co., 141 N.E. 10, 80 Ind.App. 330. 


Mich.—West v. Postum Co., 245 N. 
W. 561, 260 Mich. 545; Thayer v. 
Berkey ‘& Gay Furniture Co., 190 N.W. 
230, 220 Mich. 332; Foley v. Detroit 
United Ryle N.W. 45, 190 Mich. 
507. 


See Appeal and Error § 2853 


See Appeal and Error § 2834 et 


Mo.—Oard v. Hope Engineering Co., 
(App.) 64 S.W.(2d) 707. 


Ohio.—Industrial Commission of 
Ohio v. Link, 170 N.E. 594, 34 Ohio 
App. 174 [mod on other grounds 171 
N.E. 99, 122 Ohio St. 181]. 


Pa,—Christ v. Philadelphia & Read- 
ing Coal.& Iron Co., 126 A. 250, 281 
Pan nos 


[a] Rule applied to: (1) Allow- 
ance of additional award. Oard v. 
Hope Engineering Co., (Mo.App.) 64 
S.W.(2d) 707. (2) Order discontinu- 
ing compensation. Rhoads v. Stude- 
baker Corporation, (Ind.App.) 187 N. 


BE. 354. (38) Refusal to modify award. 
Bartley v. Burger, 149 N.E. 456, 83 
Ind.App. 616. 


59. Standard Accident Ins. Co. v. 
Hinson, 64 S.W.(2d) 574, 251 Ky. 287. 


60. Harris v. Castile Mining Co., 
198 N.W. 855, 222 Mich. 709; Solo- 
mon v. Detroit United Ry., 192 N.W. 
568, 221 Mich. 599. 


61. Jenkins v. Boise Payette Lum- 
-ber Co., 287 P. 202, 49 Idaho 24; West- 
ern Foundry Co. v. Industrial Com- 
mission, 132 N.E. 218, 298 Ill. 593; 
Carson-Payson Co. v. Industrial Com- 


mission, 121 N.E. 264, 285 Ill. 635; 
Peet v. City Bakery Co., 213 N.W. 692, 
238 Mich. 431; ' illiams Bros. v. 


State Industrial Commission, 8 P.(2d) 
25, 155 Okl. 19; Wentz v. Brookshire, 
300 P. 652, 150 Okl. 92; Industrial 
Track Const, Co. v. Colthrop, 269 P. 
263,, 132) OK. 77. 


{a] Rule applied to: 
terminating compensation. Peet v. 
City Bakery Co., 213 N.W. 692, 238 
Mich. 431. (2) Finding of change of 
condition since former award. Wil- 
liams Bros. v. State Industrial Com- 
mission, 8 P.(2d) 25, 155 Okl. 19. 


(1) Order 
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denee.*? 


62. Robertson v. Atna Life Ins. 
Co., 141 S.E. 504, 37 Ga.App. 703. 


[a] Rule applied to award ending 
compensation for changed conditions. 
Robertson vy. 4tna Life Ins. Co., 141 
S.E. 504, 37 Ga.App. 703. 


63. Zurich General Accident & Lia- 
bility Ins. Co, v. Rousseau, 156 S.E. 
308, 42 Ga.App. 349; Robertson v. 
f&tna Life Ins. Co., 141 S.B. 504, 37 
Ga. App. 708.4 ww » . 


[a] Rule applied to award ending 
compensation, Robertson v. Aitna 
ts Ins. Co., 141 S.E. 504, 37 Ga.App. 


64. Industrial Commission of Col- 
orado v. Employers’ Liability Assur. 
Corporation, 241 P. 729, 78 Colo. 267; 
Whitehead Coal Mining Co. v. State 
Industrial Commission, 207 P. 305, 
86 Okl. 149; Doscolos v. Industrial 
Commission of Utah, 195 P. 638, 57 
Utah 486. 


[a] Rule applied to order refusing 
further compensation. Doscolos v. 
Industrial Commission of Utah, 195 
P. 638, 57 Utah 486. 


_65. Littsos vy. Industrial Commis- 
sion of Utah, 194 P. 338, 57 Utah 259. 


66. Hovey v. General Const. Co., 
207 N.W. 852, 233 Mich. 531. ‘ 


[a] Rule applied to order ending 
compensation payments. Hovey v. 
General Const. Co., 207 N.W. 852, 233 
Mich. 531. 


67. Ind.—Berkey v. Chase Bag Co., 
(App.) 187 N.E. 679. 


Ky.—Happy Coal Co. v. Hartbarger, 
25 S.W.(2d) 384, 233 Ky. 273. 


Me.—Shaw’s Case, 140 A. 370, 126 
Me, 572. 


Mich.—Lakso v. Munro Iron Mining 
Co., 220 N.W. 728, 243 Mich. 261. 


Okl.—Kellogg v. Roe, 25 P.(2d) 302; 
Coline Oil Corporation v. Clark, 17 P. 
(2d) 372, 161 Okl. 195; Mackey & 
Mandeville v. Randall, 12 P.(2d) 176, 
157 Okl. 272; Kano Oil Co. v. Rob- 
ertson, 11 P! (2a) 759, 157 Okl. 
Oak v. Barr, 10 P. (24) 405, 156 Ok. 
223; Canadian Mining & Develop- 
ment Co. v. Robbins, 7 P.(2d) oper 
155 Okl. 20; Oklahoma Riven ©O. 
Crabtree, 7 P. (2d) 477, 154 Our, 196; 
Stanolind Pipe Line Co. v. Hassell, 6 
P.(2d) 696, 154 Okl. 60; Southern Fuel 
Co. v. State Industrial Commission, 
284 P. 35, 141 Okl. 127; Huddleston v. 
Commonwealth Mining Corporation, 
281 P. 269, 139 Okl. 79; Skelly Oil Co. 


v. Barker, 270 P. 566, 132 Okl. 279; 
Oxford v. Texas Co., 263 P. 451, 129 
Okl. 81. 

[a] Rule applied to: (1) Addition- 


al award made on changed condition. 
Coline Oil Corporation v. Clark, 17 P. 
(2d). 372, 161 Okl. 195; Mackay & 
Mandeville v. Randall, 12 P.(2d) 176, 


“ “ a 
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clusion from facts proved, by competent evidence.®? 
The court, however, is not bound by the reasoning of 
the commissioner.”° 
the evidence?! and whether the burden of proof is 
sustained is solely for the commissioner,‘? and ac- 
cordingly the court will not weigh conflicting evi- 
If the conclusions of the commissioner are 
unsupported by any competent testimony,‘’* or are 
based on conjecture or surmise,’® they are reviewa- 
ble, where they go to essential facts on which the pe- 
tition is based.7* Wheré there is an implied finding 
of fact, the court may search the testimony to ascer- 
tain if the necessary inferred facts presumptively 
found have evidential support.*? 


The question of the weight of 


A finding by the 


157 Okl. 272; Kano Oil Co. v. Robert- 
son, 11 P.(2d) 759, 157 Okl. 192; Oak 
v. Barr, 10 P.(2d) 405, 156 Okl. 223; 
Oklahoma Ry. Co. v. Crabtree, 7 P. 
(2d) 477, 154 Okl. 196; Stanolind Pipe 
Line Co. v. Hassell, 6 P.(2d) 696, 154 
Okl. 60; Skelly Oil Co. v. Barker, 270 
P. 566, 132 Okl. 279. (2) Order per- 
mitting discontinuance of compensa- 
tion. Oxford v. Texas Co., 263 P. 451, 
129 Okl. 81. (3) Refusal to set aside 
award for changed conditions. South- 
ern Fuel Co. v. State Industrial Com- 
mission, 284 P. 35, 141 Okl. 127. (4) 
Refusal to discontinue compensation. 
Canadian Mining & Development Co. 
v. Robbins, 7 P.(2d) 886, 155 Okl. he 
(5) Refusal to reopen case. Hap 
Coal Co. v. Hartbarger, 25 s.w.@d) 
384, 233 Ky. 278. 


68. Doby v. Miami Trust Co., 14 P. 
(2d) 476, £0 Ariz, 490, 


69. Carson-Payson Co. vy. Indus- 
trial Commission, 121 N.E. 264, 285 
Ill. 635. . 


70. Shaw’s Case, 
Me. 572. 


71. Harris v. Castile Mining Co., 
198 N.W. 855, 222 Mich. 709; Shaw’s 
Case, 140 A. 370, 126 Mo. 572; Hud- 
dleston v. Commonwealth Mining Cor- 
poration, 281 P. 269, 139  Okl. 79; 
Whitehead Coal Mining Co. v. State 
Industrial Commission, 207 P. 305, 86 
Okl. 149; Sun Coal Co. v. State Indus- 
uel Commission, 203 P. 1042, 84 Okl. 


140 A. 370, 126 


72. Shaw’s Case, 
Me. 572 


73. O'Donnell v. Fortuna Oil Co., 
120 So. 789, 10 La.App. 599; Ranney- 
Wilson Rig Bldg. Co. v. Hamby, 10 P. 
(2d) 410, 156 Okl. 220; MeMullin v. 
Department of Labor and Industry of 


140 A. 870, 126 


Rice Act 207 BP. 956, 120 Wash. 
74 Jenkins v. Boise Payette Lum- 


ber) Co), 287< Ps (202,49). Idaho) 24% 

Shaw’s Case, 140 A. 370, 126 Me. 572; 
Republic Radiator Co. v. Masenheim- 
er, 163 A. 808, 163 Md. sats eles: 
v. Roe, (Okl.) 25 P.(2d) 30 


[a]. Thus an award of compensa- 
tion because of changed condition 
must be vacated, where competent ex- 
pert testimony that a prior examina- 
tion showed that alleged impairment 
of vision of one eye existed at the 
time of accidental injury to the other 
eye was uncontroverted. Kellogg v. 
Roe, (Okl.) 25 PY(2d) 302. 


75. Carson-Payson Co. v. Indu 
a Re eRe acd 121 N.E. 264 285 
EOL, 


76. Shaw’s Case, 
Me. 572. 


77. Foley v. Detroit United Ry., 
157 N.W. ts 190 Mich. 507. 


140 A. 370, 126 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1457-1461] 


board as to the cause of the employee’s incapacity 
does not preclude the court on review from examin- 
ing into the cause of a later incapacity as to which 
the employee’s rights were reserved.7§ 


[§ 1458] (12) Harmless Error. The rule of uni- 
versal application on review of civil actions general- 
ly that the court must disregard error which does not 
affect the substantial rights of the party complain- 
ing’?® applies on review of proceedings to increase, 
diminish, or terminate compensation.’® According- 
ly, appellant cannot complain of an error which is 
favorable to himself.§+ : 


[§ 1459] (13) Trial de Novo. While a trial de 
novo is not proper where the only question involv- 
ed is the discretion of the commission as to the 
amount of the award,®? there are some questions of 
fact on which such a trial is authorized.8* The bur- 
den is on claimant to overcome the prima facie case 
made by an order closing the claim.** So, under the 
pleadings of the case, the burden may be on. the em- 
ployee to prove that a prior award was set aside on 
a showing of changed conditions, mistake, or fraud.®® 
Findings by the court which are not within the issues 
are unnecessary and immaterial.®® 
177:«ON«. 


Panagotopulos’ Case, 
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88. Sawyers v. Lena Rue Coal Co., 
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[§ 1460] (14) Determination and Disposition. 
Where the court determines that the court below was 
not in error in entering a decree authorizing suspen- 
sion of payments, it follows that an appeal from a de- 
cree directing that payments be continued must be 
sustained.’* In a proper case the decision of the 
lower tribunal may be set aside,®® the record may be 
remitted to the board to make findings,®® or the find- 
ing may be corrected,®® or judgment directed with- 
out remanding the ecase,°! or a new trial may be 
eranted.°? In aecordance with the general rule on 
review of civil cases,°* a decision on a former appeal 
is the law of the case.®* A voluntary dismissal, how- 
ever, is not res judicata of a subsequent appeal.®® 
The board’s affirmance of a referee’s termination of 
compensation is conclusive where no appeal is taken 
therefrom. 


[§ 1461] 2. Reinstatement—a. Power To Rein- 
state. After an order denying further compensa- 
tion, the commission has jurisdiction to reopen the 
case®? and award additional compensation®® on proof 
of a change of condition,®® or where neither the em- 
ployee nor the commission was aware of injuries 
causing continuation of disability.1 The fact that 


things, evidence was _ introduced 


73. 
E. 800, 276 Mass. 600. 
79. See Appeal and Error § 2878. 


80. Davis v. Phillips Petroleum 
Co., 19 P.(2d) 733, 183 Kan. 30; G. S. 
& C. Drilling Co. v. Pennington, 1 P. 
(2d) 764, 7 P.(2d) 474, 151 Okl. 61; 
Wodopich v.. Trojan Mining Co., 180 
N.W. 965, 43 S.D. 540; Doscolos v. 
Industrial Commission of Utah, 195 
P. 638, 57 Utah 486. 


[a] Rule applied to: (1) Incor- 
rect statement as to reason for re- 
opening case. Colorado Fuel & Iron 
Co. v. Industrial Commission of Colo- 
rado, 275 P. 910, 85 Colo. 237. (2) 
Failure to approve stipulation as 
basis for compensation where _ there 
was subsequent change in conditions 
warranting additional compensation, 
G. S. & C. Drilling Co. v. Pennington, 
1 P.(2d) 764, 7 P.(2d) 474, 151 Okl, 
61. (3) Determination of application 
to reopen case without having mat- 
ter referred to board of arbitra- 
tion. Vodopich y. Trojan Mining Co., 
180 N.W. 965, 43 S.D. 540. (4) Fail- 
ure to give notice before order for 
compensation was modified. Doscolos 
v. Industrial Commission of Utah, 195 
P. 638, 57 Utah 486. 

81. Carson-Payson Co. v. Indus- 
trial Commission, 121 N.E. 264, 285 
J1l. 635. 


82. Chalmers v. Industrial Ins. 
Commission, 162 P. 576, 94 Wash. 490. 

83. Babic v. Department of Labor 
and Industries, 287 P. 32, 156 Wash. 
537; Chalmers v. Industrial Ins. Com- 
mission, 162 P. 576, 94 Wash. 490. 


84 Matela v. Department of Labor 
and Industries, (Wash.) 24 P.(2d) 
429. 

[a] Burden sustained.—Matela v. 
Department of Labor and Industries, 
(Wash.) 24 P.(2d) 429. 

85. Independence Indemnity Co. v. 
White, (Tex.Civ.App.) 10 S.W.(2d) 
263 [rev on other grounds (Commn. 
App.) 27 S.W.(2d) 529]. 

86. Babic v. Department of Labor 
and Industries, 287 P. 32, 156 Wash, 
537. 


87. Turner Const. Co. v. Simone, 
153 A. 364, 51 RI. 310. 


‘ 


289 S.W. 1107, 217 Ky. 500. 


89. Kowalski v. New York, N. H. 
& H. R. Co., 158 A. 914, 114 Conn. 393; 
Poellot vy. Baltimore & O. R. Co., 167 
A. 497, 109 Pa.Super. 471. 


{a] Thus (1) in a proceeding to 
modify a compensation award, where 
the award was too ambiguous to de- 
termine legal principles applicable, 
the case was returned to the commis- 
sioner for further findings. Kowalski 
v. New York, N. H. & H. R. Co., 158 A. 
914, 114 Conn. 393. (2) Where evi- 
dence supporting the compensation 
board’s fact finding includes evidence 
which the board has erroneously de- 
termined is competent and there is 
other competent evidence which 
would have supported the finding, the 
court must remit the record to the 
board to make a finding on compe- 
tent evidence. Poellot v. Baltimore 
fee: R. Co., 167 A. 497, 109 Pa.Super. 


90. Franklin County Mining Co. v. 
Industrial Commission, 153 N.E. 635, 
323 Ill. 98. 


[a] Thus, where evidence justified 
a finding of recurrence of disability 
on a particular date and warranted 
a correction by the circuit court of 
omission by the industrial commis- 
sion to fix the time for commence- 
ment of payments, remanding the 
cause was unnecessary. Franklin 
County Mining Co. v. Industrial Com- 
mission, 153 N.E. 635, 323 Ill. 98. 


91. Jenkins y. Boise Payette Lum- 
ber Co., 287 P. 202, 49 Idaho 24. 


[a] Thus, where a full hearing had 
been had before the industrial acci- 
dent board, which denied compensa- 
tion for traumatic psychosis develop- 
ing after award, judgment was di- 
rected, without remanding to _ the 
board. Jenkins v. Boise Payette Lum- 
ber Co., 287 P. 202, 49 Idaho 24. 


92. Cicrich v. State Industrial 
Accident Commission, 23 P.(2d) 534, 
143 Or. 627. 


[a] Thus, the court properly grant- 
ed a new trial on appeal from the in- 
dustrial commission’s order denying 
application for additional compensa- 
tion for aggravation of the em- 
ployee’s injury, where, among other 


which appeared to impeach the final 
award. Cicrich vy. State Industrial 
Accident Commission, 23 P.(2d) 534, 
143 Or. 627. 


93. See Appeal and Error § 3075. 


94. Industrial Commission of Ohio 
v. Link, 170 N.E. 594, 34 Ohio App. 
174 [mod on other grounds 171 N.B. 
99, 122 Ohio St. 181]. 


_ fa] Thus (1) adjudication by the 
industrial accident board affirming 
the decision of a board member dis- 
continuing weekly payments became 
the law of the case until vacated er 
reviewed. O’Neil’s Case, 159 N.E. 731, 
262 Mass. 266. (2) Decision on a 
former appeal that claimant seek- 
ing modification of a compensation 


faward could have the trial in the 


common pleag court became the law 
of the case. Industrial Commission 
of Ohio v. Link, 170 N.E. 594, 34 Ohio 
App. 174 [mod on other grounds 171 
N.E. 99, 122 Ohio St. 181]. 


95. Kelly v. Department of Labor 
and Industries, 20 P.(2d) 1105, 172 
Wash. 525. 


96. Roeschen v. Dietrich, 163 A. 
68, 107 Pa.Super. 298. 


{a] Thus the compensation board’s 
affirmance on June 26, 1929, of a 
referee’s termination of compensation 
for partial disability after Oct. 1, 
1928, barred any compensation for 
the period intervening such dates, 
where no appeal was taken there- 
from. Roeschen vy. Dietrich, 163 A. 
63, 107 Pa.Super. 298. 


97. Amerada Petroleum Corpora- 
tion vy. Whitley, 10° P.(2d) 683, 156 
Okl. 248, 


98. Amerada Petroleum Corpora- 
tion vy. Whitley, supra. 


99. Amerada Petroleum Corpora- 
tion v. Whitley, supra. 


[a] Evidence held sufficient.—A. 
A. Davis & Co. v. Young, 7 P.(2d) 459, 


154 Okl, 144. 

1. Devoe’s Case, 163 A, 789, 131 
Me. 452. 

{a] Thus, that the industrial com- 


mission decreed the employee’s in- 
capacity due to injury had ended did 
not preclude the commission from 
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a claimant allowed an award terminating his com- 
pensation to go against him, owing to his inaction, 
does not prevent the board from reinstating his com- 
pensation on proof that his disability has continued 
or recurred.2. The commission, finding that tempora- 
ry total disability has ceased, has no authority to 
make a further finding precluding the employee from 
recovering for disability thereafter resulting from 
the injury. On the other hand, if claimant does not 
commence proceedings to review the order discontin- 
uing compensation‘ within the proper time,° or there 
is no showing of a change of condition,® the case 
cannot be reopened. 


[§ 1462] b. Conclusiveness of Former Decision 
Terminating Compensation. As a general rule, the 
jurisdiction of a petition for reinstatement based on 
a recurrence of disability due to an accident is not 
ousted by a previous decision in which a recurrence 
was not an issue;? but where the petition for rein- 
statement raises the identical question determined in 
the adjudication had on a petition for review, the de- 
cree on the petition for review deprives the referee 
of jurisdiction.’ So, an unappealed decree of ,the, 
commission terminating compensation is res judicata 
as to fact findings on which it is based, on the em- 
ployee’s subsequent petition for further compensa- 
tion,® but a decision which is not a final determina- 
tion has been held not to prevent a later hearing and 
grant of compensation,?® and a finding that the em- 
ployee is not entitled to further compensation by 
reason of changed conditions has been held not to 
prevent the allowance of increased compensation at 
a later date because of changed conditions. So, a 
determination that total disability had ceased will 
not prevent recovery of further compensation on re- 
currence of total disability,!? as the cessation of to- 
tal disability might have been only temporary or ap- 


awarding additional 
where neither the employee nor the 
commission was aware of internal in- 
juries causing continuation of the em- 
ployee’s disability at the time_ the 
decree was ened Devoe’s Case, 
: yeas e. 6 
ae 264 Mass. 300. 


2. Stinger vy. Rinold Bros., 80 Pa. li 
Super. 420. Okl. 210 


83. Gardner Petroleum Co. v. Poe, 12 
(Okl.) 26 P.(2d) 743. le 


4 Kilgour  v. Remington-Rand, 
Inc; 234°N.W; 131}; 252 -Mich.\ 657; 
Hanna Lumber Co. y. Penrose, 7 P. 
(2d) 164, 154 Okl. 210. 


5. U.S. Casualty Co. v. Smith, 157 
S.E. 351, 42 Ga.App. 774. 


6. U.S. Casualty Co. v. Smith, su- 
pra; Kilgour v. Remington-Rand, 
ine... 6234 IN.Wes 131, 2529 Mich. G57; 
Mount Cooper Boiler & Iron Works 
v. Vandergriff, 7 P.(2d) 859, 155 Okl. 
109; Hanna Lumber Co. v. Penrose, 
7 P.(2d) 164, 154 Okl. 210. 


7. Churchill v. Eberle Tanning Co., 
16 Pa.Dist.&Co. 602. Or. 371. 


8. Churchill y. Eberle Tanning Co., 18. 
supra. 

9. Comer v. Standard Oil Co. of 
New York, 163 A. 269, 131 Me. 386; 
McCarthy’s Case, 149 N.E. 606, 253 
Mass. 553; Jaquith v. W. M. Acker- 


Mich. 362; 


657; 
232 Mich. 596. 


76 Ind.App. 37. 


v. Farley, supra. 


76 Ind.App. 37. 
15. Vietti 


169 Wash. 


362. 
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compensation, ! man Electric Co., 242 N.W. 854, 258] v. 
Kilgour v. 
Rand, Inc., 234 N.W. 131, 252 Mich. 
Miller v. Keene, 206 N.W. 524, 


10. Hanson's Case, 
Noel v. Kozak, 298 P. 298, 148 


Fort Branch Coal Mining Co. 
v. Farley, 130 N.E. 132, 131 N.B. 228, 


14. Fort Branch Coal Mining Co. 
v. Farley, 130 N.E. 132, 131 N.E. 228, 


v. Crow Coal Co., 
P. 412, 114 Okl. 296. 


16. Fuller v. State Department of 
Labor and Industries, 13 P.(2d) 903, 


17. Meaney v. 
Accident Commission, 232 P. 789, 113 


Sanders v. Eddings, 
(2d) 6238, 282 Ky. 243 


19. Agreements as to compensa- 
tion generally see supra §§ 687-713. 


20. Ky.—Woodford Oil & Gas Co. 


[§§ 1461-1466 


parent.1 


[§ 1463] ¢. Time for Application. An injured 
employee is not required on recurrence of total dis- 
ability after apparent cessation thereof to apply for 
reinstatement within a year after total disability has 
prima facie ceased, where the statute docs not so 
provide.1* A motion in the commission to review an 
order of the commission discontinuing an award on 
the ground of changed conditions is unauthorized and 
does not affect the time for beginning proceedings in 
court.+5 : 


[§ 1464] d. Relief Granted. A claimant who ap- 
plies for the reopening of a closed claim for aggrava- 
tion of disability is not entitled to compensation for 
the period prior to filing the application.?® 


[§ 1465] e. Review. It has been held that, on 
claimant’s appeal from an order refusing reinstate- 
ment after termination of an allowance, the commis- 
sion should formally traverse the facts alleged by 
claimant, and thus raise a clearly defined issue.** 
The court will not review the board’s original award 
on appeal from a judgment confirming an order re- 


‘instating it, in the absence of a timely petition for 


review.18 


[§ 1466] B. Agreements and Settlements*1°—1. 
Right and Power to Modify or Set Aside—a. In Gen- 
eral. An agreement or settlement between the em- 
ployer and the injured employee, if approved by the 
proper compensation board, commission, or court, 
is equivalent to a final award or judgment by such 
tribunal,?° and it may, on proper application or peti- 
tion,?! within the period fixed by“statute,?? be re- 
opened, reviewed, or set aside by such board, com- 
mission, or court on the ground of a change in the 
physical condition of the employee, and, where war- 
ranted by the facts, the compensation may according- 


Creech, 62 S.W.(2d) 1031, 250 Ky. 
307; Black Mountain Corporation v. 
piadleton, 49 S.W.(2d) 318, 243 Ky. 


Remington- 


La.—Faircloth v. Stearns-Rogers 
Mfg. Co., (App.) 147 So. 368. 


Me.—Healey’s Case, 126 A. 21, 124 
Me. 54. 


Mich.—Burley v. Central Paper Co., 
192 N.W. 538, 221 Mich. 595. 


Okl.—Tulsa Lead & Zinc Co. v. Ul- 
ton, 21 P.(2d) 748, 163 Okl. 192. 


[a] Judgment.—Respecting modi- 
fication because of the employee's 
changed condition, an order approv- 
ing a lump sum compensation set- 
tlement is a “judgment” governed by 
the same rules as one rendered after 
hearing on the merits. Faircloth v. 


162 N.E. 341, 


13. Fort Branch Coal Mining Co. 
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Stearns-Roger Mfg. Co., (La.App.) 
147 So. 368. 
Effect of agreement generally sec 
supra § 699. 
State Industrial Unapproved agreement as not 
Bi ck sis aaa reviewable see infra § 


ey 
22 S.W. 21. Application or petition to mod- 
: Hd a set aside agreement see infra § 


22. Time for application and limi- 
tations see infra § 1475. 


*By CAROLAN J. WALSH (§§ 1466-1478). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1466] 


ly be increased or diminished?* or terminated.*# 
This is particularly true where the agreement it- 
self expressly provides for a review on the ground 
although an express 
reservation of a right of review will not confer that 
right unless it exists by statute.2° However, under a 
provision that all awards of compensation and all 
settlements by agreement, where the amount to be 
paid does not exceed the compensation for six months 
disability, shall be final and not subject to readjust- 
ment, a settlement pursuant to an award for ten 
weeks’ compensation will preclude additional com- 
pensation on the grounds of decreased capacity.?7 


of a change in condition;?° 


23. Cal.—Silva v. Industrial Acci- 
dent Commission of California, 229 
P. 870, 68 Cal.App. 510; Miller Cream- 
ery v. Industrial Accident Commis- 
sion of California, 226 P. 402, 66 Cal. 
App. 404. 


Colo.—Employers’ Mutual Ins. Co. 
v. Industrial Commission of Colorado, 
242 P. 988, 78 Colo. 501. 


Ga.—U. S. Casualty Co. v. Smith, 
133 S.E. 851, 162 Ga. 130 [aff 129 S. 
E. 880, 34 Ga.App. 363]; Globe Indem- 
nity Co. v. Lankford, 134 S.E. 357, 35 
Ga.App. 599. 


Ill.—Hartford Accident & Indemni- 
ty Co. v. Industrial Commission, 151 
N.E. 495, 320 Ill. 544; Harrisburg Col- 
liery Co. v. Industrial Commission, 
149 N.E. 745, 319 Ill. 291; Wabash Ry. 
Co. v. Industrial Commission, 121 N. 
E. 569, 286 Ill. 194; Carson-Payson 
Co. v. Industrial Commission, 121 N. 
E. 264, 285 11). 635; Arnold & Murdock 
Co. v. Industrial Board, 115 N.®. 137, 
277 Ill. 295; Simpson Construction 
Co. v. Industrial Board of Illinois, 114 
Nee. 138, 275 1. 366. 


Ind.—-Hepskind v. Wabash Canning 
Go., 175 N.E. 896, 94 Ind.App. 72; 
Smith v. Brown, 144 N.E. 849, 81 Ind. 
App. 667; Enterprise Fence & Found- 
ry Co. v. Majors, 121 N.E. 6, 68 Ind. 
App. 575. 


Ky.—Woodford Oil & Gas Co. v. 
Creech, 62 S.W.(2d) 1031, 250 Ky. 
207; Black Mountain Corporation v. 
Swift, 44 S.W.(2d) 1008, 241 Ky. 333; 
Leuisville Milling Co. v. Turner, 273 
S.W. 83, 209 Ky. 515. 


Me.—Estabrook v. Steward-Read 
Co:i15t A. 141,129 Me. 178, 


Mich.—Burley v. Central Paper Co., 
192 N.W. 538, 221 Mich. 595; Norbut 
Vall: Stephenson Co., 186 N.W. 716, 217 
Mich. 345; Winn v. Adjustable Table 
Co., 159 N.W. 372, 193 Mich. 127 [aff 
163 N.W. 906, 193 Mich. 127]. 


Minn.—Johnson y. Iverson, 221 N. 
W. 65, 175 Minn. 319 [aff 222 N.W. 
508, 175 Minn. 319]. 


N.J.—Federated Metals Corporation 
v. Boyko, 168 A. 672, 11 N.J.Misc. 807 
[rev 164 A. 462, 11 N.J.Misc. 82]. 


Okl.—Oklahoma Natural Gas Cor- 
poration v. Gilchrist, 11 P.(2d) 932, 
157 Okl. 190; G. S. & C. Drilling Co. 
v. Pennington, 1 P.(2d) 764, 7 P.(2d) 
474, 151 Okl. 61. 

Pa.—Ancello v. Elk Tanning Co., 88 


Pa.Super. 358; Stinger v. Rinold 
Brothers, 80 Pa.Super. 420. 


S.D.—Vodopich v. Trojan Mining 
Co., 180 N.W. 965, 43 S.D. 540. 


Va.—Wise Coal & Coke Co. v. Rob- 
erts, 161 S.E. 911, 157 Va. 782. 

Que.—Gosselin v. Belanger, 29 Que. 
K.B. 225. 


[a] Recurrence of disability is 
such a change in condition as will en- 
title the workman to a reopening or 
review of the agreement and an in- 


; 


‘ 


WORKMEN’S COMPENSATION ACTS 


eident.?® 


crease of compensation. Miller 
Creamery v. Industrial Accident Com- 
mission of California, 226 P. 402, 66 
Cal.App. 404; Franklyn County Min- 
ing Company v. Industrial Commis- 
sion, 153 N.E. 635, 323 Ill. 98; Carson- 
Payson Co. v. Industrial Commission, 
121 N.E. 264, 285 Ill. 635; Arnold & 
Murdock Co. v. Industrial Board, 115 
N.E. 137, 277 Ill. 295. 


[b] Weighing of showing to re- 
open.—Under the powers granted the 
industrial commissioner by the Work- 
men’s Compensation Act, the commis- 
sioner has power to determine wheth- 
er an injured employee who had re- 
leased his employer has made such 
a showing of fraud in the release 
and of subsequently developed injury 
as will justify the reopening of the 
case, it being within the spirit of the 
act for him to make such decision, 
instead of putting the parties to the 
expense of a board of arbitration. 
Vodopich v. Trojan Mining Co., 180 
N.W. 965, 43 S.D. 540. : 


[c] Incomplete agreement.—W here 
it. is apparent from the agreement 
that it is incomplete in that no com- 
pensation is agreed upon for and dur- 
ing partial disability, the board has 
the right on proper petition to hear 
the parties and make such further 
provision for compensation as the 
facts warrant, not exceeding the max- 
imum provided in the act, the same 
as though no agreement had been 
reached. In re Stone, 117 N.E. 669, 
66 Ind.App. 38. 


Necessity that change in condition 
be physical change see supra § 1399. 


Review for fraud, mistake, or in. 
poaaae consideration see supra §§ 


24. Termination of agreements see 
infra text and notes 37-42 


25. Hartford Accident & Indemni- 

y Co. vy. Industrial Commission, 151 
Ne 495, 320 Ill. 544; Harrisburg Col- 
liery Co. v. Industrial Commission, 
149 N.E. 745, 319 Ill. 291; State ex rel. 
Saunders v. Missouri Workmen’s 
Compensation Commission, (Mo.) 63 
S.W.(2d) 67; West Tulsa Pipe & Sup- 
ply Co. v. Ivory, 23 P.(2d) 148, 164 
Okl. 112; C. E. Reynolds Drilling Co. 
v. Phillips, 22. P.(2d) .111,:168 Okl., 
170; Shawnee Morning News v. 
Thomas, 256 P. 937, 125 Okl. 155. 


[a] Effect on finality of award.— 
In approving an award made under 
an agreement that, if « change of con- 
dition occurred, the award could be 
reopened, the commission is without 
the power to make a final order such 
as would deprive it of further juris- 
diction to grant compensation for a 
change in condition. C. E. Reynolds 
Drilling Co. v. Phillips, 22 P.(2d) 111, 
163 Okl. 170. 


26. Silva v. Industrial Accident 
Commission of California, 229 P. 870, 
68 Cal.App. 510; Milton’s Case, 120 
A. 5338, 122 Me. 437. 
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Causal connection. The change in physical condi- 
tion for which a review or reopening is sought must 
be causally connected with the original compensable 
accident;28 and even though this change in econdi- 
tion manifests itself in injuries not expressly enu- 
merated in the original award, additional compen- 
sation may be granted if the injuries for which the 
increase is sought are attributable to the original ac- 


Change of condition as sufficient ground. In some 
jurisdictions claimant may not obtain a review of an 
approved agreement on the sole ground of a change 
of the employee’s condition,®°® yet generally it seems 


[a] Merely confirmatory.—An 
agreement of compromise between an 
injured employee and the insurance 
carrier, providing that the industrial 
commission might enter an award on 
an agreed statement of facts, subject 
to right to reopen the award, mere- 
ly confirmed jurisdiction of the com- 
mission as conferred by the Work- 
men’s Compensation and Safety Act 
to alter, etc, awards and did not 
grant a right to have the agreement 
rescinded or altered unless the com- 
mission should so determine in the 
exercise of jurisdiction. Silva v. In- 
dustrial Accident Commission of Cal- 
ifornia, 229 P. 870, 68 Cal.App. 510. 


27. McCaslin v. Heath, 8 S.W.(2d) 
362, 157 Tenn. 380. 


28. Savidge v. Dime Trust & Safe 
Deposit Co., 164 A. 734, 108 Pa.Super. 


3333 Desbecquets v. Doyle, 52 Que. 
Super. hile 
[a] Causal connection shown.—(i) 


Where an employee who prematurely 
returned to work because his employ- 
er’s physician so indicated rebroke his 
leg on his way home from work, it 
cannot be said that the second break 
was not the natural result of the first, 
and the industrial board properly re- 
opened the case and reinstated the 
compensation agreement of the par- 
ties filed with, and approved by, the 
board so as to cover total disability. 
Reiss v. Northway Motor & Mfg. Co., 
166 N.W. 840, 201 Mich. 90. (2) If an 
injured employee believed the results 
of his sprain were ended at the time 
he signed release, but it afterward 
developed that further pain and suf- 
fering were attributable to the 
sprain, the fact would justify reopen- 
ing of the case. Vodopich v. Trojan 
Mining Co., 180 N.W. 965, 43 S.D. 540. 
(3) Where compensation for the loss 
of an employee’s finger has been 
awarded under an. agreement, the 
award may be modified and increased 
on a showing that the employee's 
use of hand because of infection had 
been permanently impaired. Enter- 
prise Fence & Foundry Co. v. Majors, 
121 N.E. 6, 68 Ind.App. 575. 


29. Rock Island Improvement Ce. 
v. Williams, 22 P.(2d) 368, 163 OKI. 
279; Skelly Oi], Co. v. Standley, 297 
Pe 2oos ls SOK lene. 


[a] Disfigurement.—Where the in- 
dustrial commission’s order approv- 
ing memorandum of an agreement 
and receipt filed by the employer and 
the employee limits approval to com- 
pensation received for temporary to- 
tal disability, the commission could 
thereafter make an award for a re- 
sulting permanent disfigurement. 
Rock Island Improvement Co. v. Wil- 
liams, 22 P.(2d) 368, 163 Okl. 297. 


30. Lumbermen’s Reciprocal Ass’n 
v. Day, (Tex.Commn.App.) 17 S.W. 
(2d) 1048 [aff (Civ.App.) 8 S.W.(2d) 
709]; Estes v. Hartford Accident & 
Indemnity Co., (Tex.Civ.App.) 46 S. 
W.(2d) 413. 
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that such ground is sufficient to authorize a review 
without proof of fraud.?4 The right to a review, 
modification, or cancellation of approved agreements 
for compensation on the grounds of fraud or mis- 
representation,** mistake or mental incapacity,°®* or 
for inadequacy of consideration®* is treated else- 
where in this title. 


Increase in interest of justice.*®5 Where the stat- 
ute permits a modification of an approved agreement 
in the interest of justice, an agreement giving the 
employee less than the maximum to which he is en- 
titled under the statute for his particular injuries 
may be inereased on that ground.*°® 


Termination of agreement. If the employee’s dis- 
ability ends prior to the expiration of the time fixed 
by an approved agreement for the payment of com- 
pensation, the employer has the right to have pay- 
ments thereunder ended on proper application to the 
compensation tribunal.** However, a temporary or 
intermittent cessation of total disability under an 
agreement to pay compensation during the period of 
total disability is not such a cessation as will justify 
the termination of an agreement.*® 
er’s petition to terminate a compensation agreement 
on the ground that the employee has recovered suffi- 
ciently to engage in light work, the employee must, 
to prevent a termination, show that no source of 
permanent employment is open to one under the dis- 
advantages which he suffers;*® the criterion is not 
that the employee cannot perform the work he en- 
gaged in before the accident.*° Where the widow 
and children are surviving dependents, the employer 
eannot have a compensation agreement terminated 
because the widow has received money in a settle- 
ment of her claim against a third person causing the 
death,*! because the rights of the children, unless 


31. Shawnee Morning News Vv. 
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On the employ: .. 


to be paid a specified weekly compen- 


Sa ee. | 
‘ 
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changed by death, having been fixed by such agree- 
ment, are unaffected by the action of their mother.** 


Suspension. Where the evidence tends strongly to 
show that the employee has recovered, his refusal to 
submit his person to an expert X-ray examination 
will require the suspension of his right to ecompen- 
sation.*? 


[§ 1467] b. Conclusiveness of Original Claim or 
Award. On a review or reopening to determine 
whether or not, due to.a change in the employee’s 
condition, the compensation should be increased, di- 
minished, reinstated, or terminated, an approved 
agreement, being equivalent to a final award by the 
board or commission,** has been held to be conelu- 
sive on the question of the extent of the employee’s 
disability at the time-of the settlement,*® and con- 


‘elusive also as.to the compensability of the accident*® 


so long as the facts on which the awarding of com- 
pensation was predicated continue to be the facis 
in the case.*7 Likewise, where an award is made on 
stipulated facts, at a subsequent hearing on the 
grounds of changed conditions evidence of the stip- 
ulated facts need not be heard.*8 An employee who 
in his original petition alleged a fifty per cent dis- 
ability but compromised with his employer on the 
basis of a twenty-five per cent disability is not, 
on a review to increase his compensation for inereas- 
ed disability, concluded by his original allegation to 
the extent that he can only receive compensation on 
the excess over fifty per cent.*® 


[§ 1468] c. What Agreements or Settlements Are 
Reviewable5°—(1) In General. An agreement that 
there shall be no compensation is not an “agreement 
for compensation” under a statute declaring such a 
statute to be reviewable where there is a change in 


Medical examination in general see 


Thomas, 256 P. 937, 125 Okl. 155; St. 
Joseph Mining Co. v. Pettitt, 216 P. 
657, 90 Okl. 242; Vodopich v. Trojan 
Mining Co., 180 N.W. 965, 43 S.D. 540. 


32. See supra § 704. 
33. See supra § 705. 
34. See supra § 706. 


35. Review for fraud or mistake 
in agreement see supra §§ 703-705. 


36. Polucci v. Emerson Norris Co., 
187 N.Y.S. 52, 195 App.Div. 805 (fur- 
ther holding that, where injured serv- 
ant filed agreement for compensation 
at fifteen dollars per week, and award 
was. “25 weeks for loss of. use of 
third finger and 15 weeks for loss of 
fourth finger; total 40 weeks, and 
case closed,” it cannot be said that 
the industrial commission acted 
wrongfully in brushing aside such de- 
cision two years later and deciding 
to modify previous award, under 
Workmen’s Compensation L., § 15 
subd 3, and §§ 22-74, to read “81% 
weeks, at $19.23, for loss of one-third 
of hand,” but, of course, the increase 
over fifteen dollars a week should 
commence at the termination of pay- 
ment of the previous award). 


37. Grant Coal Mining Co. v. Cole- 
man, (Ind.) 179 N.E. 778; Swift & Co. 
v. Bobich, 163 N.E. 232, 88 Ind.App. 
64. 


{a] Limits to right to terminate. 
—Under an agreement, approved by 
the board, whereby the employee was 


sation during total disability not ex- 
ceeding the statutory period of time, 
the compensation period could not be 
terminated before the lapse of the 
statutory period unless by some stat- 
utory exception, or unless there was 
a cessation of total disability. Swift 
& Co. v. Bobich, 163 N.E. 232, 88 Ind. 
App. 64. 


[b]. Incarceration in penal institu- 
tion does not terminate the right of 
the employee under a previously ex- 
ecuted agreement for continuing par- 
tial disability on the ground that it 
has become impossible to establish 
the extent of the diminution of his 
earning capacity. Ellenberger v. 
State Workmen’s Ins. Fund, 18 Pa. 
Dist.&Co. 273. 


38. Swift & Co. v. Bobich, 163 N.E. 
232, 88 Ind.App. 64. 


39. Yednock v. Hazle Brook Coal 
Co., 167 A. 236, 109 Pa.Super. 182. 


40. Yednock y. Hazle Brook Coal 
Co., supra. 


41. Satterfield v. Wahlquist, 111 
A. 258, 267 Pa. 378. 

42. Satterfield v. Wahlquist, su- 
pra. 


Right of dependent to institute re- 
view for change of condition see in- 
fra § 1472. 


43. Rose v.. Desmond Charcoal & 
Caer gee Co., 172 N.W. 415, 206 Mich. 


supra § 814. 
44. See supra § 1466. 


45. Franklyn County Mining Co. v. 
Industrial Commission, 153 N.E. 635, 
323 Ll. 98. 


46. Home Packing Co. v. Cahill, 
123 N.E. 415, 71 Ind.App. 245; Hea- 
ley’s Case, 126 A. 21, 124 Me. 54. 


[a] Connection with employment. 
—An agreement for compensation, en- 
tered into between an injured em- 
ployee and the employer and insur- 
ance carrier, with knowledge of the 
details of the accident, approved by 
the industrial board, cannot be set 
aside at the instance of the employer 
and insurance carrier, merely to en- 
able the employer’ to assert the sub- 
sequently raised contention that the 
injury did not arise out of and in the 
course of employment: Home Pack- 
ing & Ice Co. v. Cahill, 123 N.H. 415, 
71 Ind.App. 245. 


47. Healey’s Case, 126 A. 21, 124 
Me. 54. 


48. Tulsa Lead & Zinc Co. v. Ut- 
ton, 21 P.(2d) 748, 163 Okl. 192. 


Evidence genérally see 
1478, 1479. 


49. Thomas y. Liondale Bleach Dye 
& Print Works, 154 A. 542, 9 N.J.Misc. 
365 [aff 159 A. 313, 10 N.J.Misc. 255 
(aff 164 A. 11, 110 N.J.Law 27)]. 


50. Agreements as to compensa- 
tion generally see supra §§ 687—713. 


infra §§ 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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the employee’s condition.51 Nor is an employer’s 
payment of a physician’s bill for attendance during 
the first two weeks of an injury such an agreement.°? 
Moreover, agreements which have not been approved 
by the proper tribunal are, as a general rule, held 
not agreements or awards reviewable for a change 
of condition.5* Where a’ statute declares that the 
approval of an agreement by the compensation board 
will render it final and binding, a conditional approv- 
al by the board is not final and binding so as to de- 
prive the board of further jurisdiction, no ques- 
tion of change of condition being involved.®* It has 
been held that there is an “agreement”—under a 
statute reciting that an agreement or award, under 
the act providing for compensation in installments, 
may, within a certain period, be reviewed by the 
board on the ground of recurred, increased, or di- 
minished disability—where there is a voluntary pay- 
ment by the employer of compensation, within the 
statutory period, and an acceptance thereof by the 
employee.®® 


“Open end” agreements, that is, agreements not fix- 
ing the date of the end of the compensation period, 
are held not to be reviewable in some jurisdictions ;5° 
however, in other jurisdictions where an agreement 


51. Benjamin & Johnes v. Brab- 
ban, 103 A. 688, 90 N.J.Law 355 [aff 


105 A. 717, 92 N.J.Law 608]. 57. 
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Hamel’s Case, 138 A. 866, 126 Me. 401. 
Wilcox v. Clarage Foundry & 
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fixes the rate of payments but not the length of time 
of their continuance, the employee’s physical condi- 
tion is left open for further inquiry, and, if facts 
justifying it are found, the payments may be or- 
dered continued.5? 


[§ 1469] (2) Lump Sum or Commutation Agree- 
ment.°® It seems to be generally held that an order 
of the compensation commission or board approy- 
ing a lump sum settlement or commutation agree- 
ment is not conclusive of the employee’s right to 
additional compensation for a subsequent change in 
condition.®® It is held, in some of the jurisdictions 
following this rule, that the rule applies even though 
the agreement itself recites that the payment con- 
stitutes a complete settlement for present and future 
disability,®®° although elsewhere, if the lump sum 
award is final and in satisfaction of all claims, it is 
not reviewable for change of conditions ;*1 but where 
it is merely a settlement into one lump sum of the 
remaining weeks of compensation yet due without 
reference to any other award which might be made 
for change of condition,®? or where it is. a commuta- 
tion by the board of deferred payments into a lump 
sum,** it will be reviewable for a change of condi- 
tion. Some jurisdictions do not permit approved 


[b] , Allowance for sum paid.—An 
additional award, requiring the em: 
ployer to pay an amount fixed by stat- 


52. Benjamin & Johnes v. Brab- 
ban, supra. 
53. Ala—Davis v. Birmingham 


Trussville Iron Co., 185 So. 455, 223 
Ala. 259. 


Ind.—Bruce v. Stutz Motor Car Co. 
of America, 148 N.E. 161, 83 Ind.App. 
257. 


La.—Faircloth v. Stearns-Rogers 
Mfg. Co., (App.) 147.So. 368. 


Me.—Hamel’s Case, 138 A. 866, 


126 Me. 401. 


Mich.—Lacombe v. Birds Hye Ve- 
neer Co., 236 N.W. 874, 254 Mich. 233. 


[a] Two agreements.—Where a 
settlement receipt which the insurer 
obtained from the employee was not 
approved by the department, and thus 
the original compensation agreement 
which had been approved remained 
undisturbed until changed by a valid 
order of the department, the em- 
ployee’s petition for further, compen- 
sation and the deputy commissioners’ 
order denying compensation had no 
effect. Lacombe v. Birds Hye Veneer 
Co., 236 N.W. 874, 254 Mich. 233. 


Approval of agreements generally 
see supra §§ 694-697. 


54. Seem v. Consolidated Fuel & 
Lumber Co., 209 N.W. 1938, 234 Mich. 
637. 


55, Carson-Payson Co. y. Indus- 
trial Commission, 121 N.E. 264, 285 
Ill. 635; Simpson Const. Co. v. In- 
dustrial Board of Illinois, 114 N.E. 
138, 275 Ill. 366. 


56. Hamel’s Case, 138 A. 866, 126 
Me. 401; Beaulieu’s Case, 126 A. 376, 
124 Me. 83; Wallace’s Case, 124 A. 
241, 123 Me. 517. 


[a] Reason for rnle.—In fixing the 
time within which a petition for re- 
view must be filed the statute con- 
templates two indispensible prerequi- 
sites, namely, that the agreement 
shall be approved, and that the period 
ef compensation shall be definitely 
fixed by the agreement or the decree. 


7 


Mfg. Co.,,165 N.W. 925, 199 Mich. 79. 


58. Lump sum agreements gener- 
ally see supra §§ 604, 605. 


59. Cal.—wU. S. Fidelity & Guaran- 
ty Co. v. Industrial Accident Commis- 
sion, 266 P. 805, 204 Cal. 88. 


Colo.—Employers’ Mut. Ins. Co. v. 
Industrial Commission of Colorado, 
242 P. 988, 78 Colo. 501. 


Ga.—Globe Indemnity Co. v. Lank- 
ford, 134 S.E. 357, 35 Ga.App. 599. 


Ill.—Donk Bros. Coal & Coke Co. vy. 
Industrial Commission, 156 N.E. 344, 
325 Ill. 193; Franklin County Mining 
Co. v. Industrial Commission, 153 N. 
E. 635, 323 Ill. 98; Tribune Co. v. In- 
dustrial Commission, 125 N.E. 351, 290 
Ill. 402; Ellsworth v. Industrial Com- 
mission, 125 N.E. 246, 290 Ill. 514; 
Peoria Ry. Co. vy. Industrial Commis- 
sion, 125 N.E. 1; Arnold & Murdock 
Co. v. Industrial Board, 115 N.E. 137, 
277 Til. 295. 


Ind.—In re Holland, 126 N.E. 236, 72 
Ind.App. 538. 


N.Y.—Metcalf v. Firth Carpet Co., 
188 N.Y.S. 448, 196 App.Div. 790. 


Okl.—Mid-Kansas Oil & Gas Co. v. 
State Industrial Commission, 20 P. 
(2d) 165, 163 Okl. 8; Sinclair Oil & 
Gas Co. v. State Industrial Commis- 
sion, 8 P.(2d) 72, 155 Okl. 116; Chica- 
go Bridge & Iron Works v. Sabin, 231 
P. 851, 105 Okl. 62; St. Joseph Min- 
yl Co. v.. Pettitt, 216 P. 657,' 90 Ok. 


{a] “Installments.”—Under a 
workmen’s compensation act provi- 
sion as to review of an agreement 
or award providing for compensation 
“in installments’? on recurrence of 
disability, a settlement by the pay- 
ment of one sum is reviewable, in 
view of a statute, providing that 
plural number, in statute, may include 
singular. Donk Bros. Coal & Coke 
Co. v. Industrial Commission, 156 N. 
EB. 344, 325 Ill. 193; Arnold & Murdock 
Co. v. Industrial Board, 115 N.E. 137, 
277. U1. 295. 


ute for total disability, and giving it 
credit for the amount paid, has been 
held to be authorized on a recurrence 
of the disability after payment of a 
lump sum in satisfaction of compen- 
sation originally awarded. Franklin 
County Mining Co. v. Industrial Com- 
mission, 153 N.E. 635, 323 Ill. 98. 


60. Globe Indemnity Co. v. Lank- 
ford, 134 S.E. 357, 35 Ga.App. 599. 


Effect of Satisfaction, receipt, or 
release generally see infra § 1470. 


61. Norbut v. I. Stephenson Co., 
186 N.W. 716, 217 Mich. 345; Bales 
Bros. Sand Co, v. State Industrial 
Commission, 239 P. 168, 113 Okl. 88 
(holding that, under Comp. St. [1921] 
§ 7294, where injured employee, 
awarded compensation, agreed with 
employer to accept lump sum in set- 
tlement and satisfaction of all claims 
for compensation, and such agreement 
was approved by industrial commis- 
sion, and money was paid and receipt 
was filed with commission, in absence 
of fraud, both parties were bound 
thereby, and industrial commission 
may not make further award on mo- 
tion of injured employee). 


62. Oard v. Hope Engineering Co., 
(Mo.App.) 64 S.W.(2da) 707. 


63. Norbut v. I. Stephenson Co., 
186 N.W. 716, 217 Mich. 345 (holding, 
where an employee, receiving weekly 
payments fixed by agreement approv- 
ed by the industrial accident board, 
filed a petition under Workmen’s Com- 
pensation Act [Comp. L. (1915) § 
5452] for a lump sum payment, in- 
dorsed by the employer stating that 
it was not adverse to making pay- 
ment prayed for in the petition, which 
alleged special circumstances requir- 
ing the judgment of board, the peti- 
tion was within the provision of the 
section for commutation of payments 
without the employer’s consent, so 
that the lump sum payment and set- 
tlement authorized by the board did 
not preclude a review under § 5467 on 
a petition for additional compensa- 
oe tae more serious injury discov- 
ered). 
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lump sum settlements to be reviewed on an applica- 
tion for increased compensation on the grounds of 
changed conditions.°* Nevertheless, where the stat- 
ute only authorizes a lump sum settlement on the 
basis of a previous award payable periodically, the 
commission does not lack the power to set aside a 
lump sum settlement, made in the absence of an 
award on the grounds of a subsequently appearing 
disability.®° 


[§ 1470] d. Effect of Satisfaction, Receipt, or Re- 
lease. It is the rule in some jurisdictions that, in 
the absence of fraud or mistake,*® an award or judg- 
ment, pursuant to an approved agreement, which 
has been satisfied by payment, cannot thereafter be 
reopened or reviewed on a petition for increased 
compensation because of a change of condition,®’ 
particularly where there has been an approval of a 
final receipt.¢8 However, in some of these jurisdic- 
tions the rule applies only where there are no con- 
tinuing payments involved and the agreement has 
been approved and paid according to its terms.*° 
Moreover, where the judgment is limited to a fixed 


period, a satisfaction instrument based on such judg. .. 


ment will not bar a future right of action for a 
continuance of compensation.7° Still, under a stat- 


64. Grace yv. Hisenhuth, (La.App.) 
150 So. 398; Faircloth v. Stearns- 
Roger Mfg. Co., (La.App.) 147 So. 368; 
In re McCarthy, 115 N.E. 764, 226 
Mass. 444; Integrity Mut. Casualty 
Co. of Chicago, Ill., v. Nelson, 183 N. 


A. 143, 
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70. Zizza v. W. H. Compton Shear 
Co., 164 A. 897, 11 N.J.Misc. 81 [aff 163 
10 N.J.Misc. 
that a satisfaction piece, executed by 
an injured employee, of a judgment 
awarding compensation for total per- 


[§§ 1469-1470. 


ute providing that all claims for compensation will 
be barred unless a petition is filed within one year 
after the accident, or in case of an agreement for 
compensation within one year of the failure of the 
employer to make payments under the agreement, 
or in case a part of the compensation has been paid 
within one year of the last payment, an employee 
may, within one year after the last payment under 
a compromise agreement award, petition for addi- 
tional compensation for increased disability."* It 
appears to be the more generally accepted rule that, 
where compensation has been paid and the award 
approved and the case closed, it may still be re- 
opened on the grounds of a change in the employee’s 
condition,?? where the question*of the permanency 
of the injuries was not considered in the settle- 
ment;78 and a final receipt™* or-a release’? will not 
preclude a review on such grounds; not even, it 
has been held, where the receipt recites that the disa- 
bility has ceased.7® However, in some of these juris- 
dictions there is provision for a final settlement and 
conclusion to the ease before the board, and where 
the required procedure has been complied with, the 
award cannot thereafter be reopened for changed 
conditions."7 


& Guaranty Co. vy. State Industrial 
Commission, 256 P. 892, 125 Okl. 131; 
Shuler v. Midvalley Coal Co., 146 A. 
146, 296 Pa. 508; Roselli v. Franklin 
Tanning Co., 165 A. 762, 109 Pa.Super. 
113; Chaudrue v. O’Neill Bros., 82 


1168] (holding 


W. 837, 149 Minn. 337. 


[a] Mistake statute inapplicable. 
—A statute providing for relief 
against mistakes has no application to 
a lump sum settlement under the 
Werkmen’s Compensation Act. In- 
tegrity Mut. Casualty Co. of Chicago, 
ae vy. Nelson, 183 N.W. 837, 149 Minn. 
337. 


[b] legislature has power to de- 
clare lump sum settlements for com- 
pensable injuries confirmed by the 
court’s judgment final, and, when not 
challenged for fraud, the courts are 
without authority inherent or other- 
wise to nullify such legislative decla- 
ration. Integrity Mut. Casualty Co. 
of Chicago, Ill. v. Nelson, 183 N.W. 
837, 149 Minn. 337. 


65. Johnson vy. Pillsbury Flour 
Mills, 245 N.W. 619, 187 Minn. 362. 


66. Fraud and mistake as grounds 
for review, modification, or cancella- 
tion of approved agreement see supra 
§§ 703-705. 


67. Brown v. Corn Products Refin- 
ing Co., (Mo.App.) 55 S.W.(2d) 706; 
Federated Metals Corporation v. Boy- 
ko, 168 A. 672, 11 N.J.Misc. 807 [rev 
164 A. 462, 11 N.J.Misc. 82]; Mandy 
yv. Federal Shipbuilding & Dry Dock 
Co., 161 A. 837, 10 N.J.Misc. 944; Lum- 
bermen’s Reciprocal Ass’n v. Day, 
(Tex.Commn.App.) 17 S.W.(2d) 1043. 


68. State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation Com- 
mission, (Mo.) 63 S.W.(2d) 67. 


69. Brown y. Corn Products Re- 
fining Co., (Mo.App.) 55 S.W.(2d) 706. 
See also State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation Com- 
mission, (Mo.) 63 S.W.(2d) 67 (hold- 
ing that the statute authorizing com- 
pensation commission to review 
awards for change of condition con- 
templates awards of continuing pay- 
ments of fixed amounts on issues 
pending before commission). 


manent disability, does not preclude 
continuation of compensation at the 
expiration of the period covered by 
the judgment, since the satisfaction 
piece only covers the judgment). 


71. George Palm Const. Co. Vv. 
Bahr, 166 A. 166, 110 N.J.Law 455 [aff 
160 A. 886, 10 N.J.Misce. 756]; Thom- 
as v. Liondale Bleach, Dye & Print 
Works, 164 A. 11, 110 N.J.Law 27 {aff 
159 A. 313, 10 N.J.Misc. 255, aff 154 A. 
542, 9 N.J.Misc. 365]; Thomas v. Lion- 
dale Bleach, Dye & Print Works, 159 
A. 313, 10 N.J.Mise. 255 [aff 154 A. 
542, 9 N.J.Mise. 365 (aff 164 A. 11, 
110 N.J.Law 27)]. 


72. Magnolia Petroleum Co. Vv. 
Nalley, 17 P.(2d) 390, 161 Okl. 198; 
Magnolia Petroleum Co. v. Nalley, 10 
P.(2d) 249, 156 Okl. 156; Tulsa Lead 
&. oFAncimCOe Va CA CAlYa ete (Oi eins 
154 Okl. 205; U. S. Fidelity & Guar- 
anty Co. v. State Industrial Commis- 
sion, 256 P. 892, 125 Okl. 131; St. Jo- 
seph Mining Co. v. Pettitt, 216 P. 657, 


90 Okl. 242. And see cases infra notes 
73-76. 
[a] Fact that consequences of in- 


jury had not developed at the time 
settlement was had will not preclude 
the industrial commission from sub- 
sequently reconsidering the case, the 
very purpose of the continuing juris- 
diction being to take care of cases as 
they develop. Tankersley Const. Co. 
v. Ohls, 4 P.(2d) 68, 152 Okl. 203. 


73. Burleson & Pack vy. Shotwell, 
14 P.(2d) 238, 159 Okl. 27. 


74. Ralph Sollitt & Sons v. Bich- 
el, 179 N.E. 327, 203 Ind. 173; Fort 
Branch Coal Mining Co. v. Farley, 
130 N.E...132, 131 \N.E,,.228, 76 Ind. 
App. 37;. In re Holland, 126 N.E. 236, 
72 Ind.App. 588; Richards v. Rogers 
Boiler & Burner Co., 234 N.W. 428, 
252 Mich. 52 [rev 226 N.W. 871, 248 
Mich. 155]; Foley v. Detroit United 
Ry., 157 N.W. 45, 190 Mich. 507; Mag- 
nolia Petroleum Co. v. Nalley, 17 P. 
(2d) 390, 161 Okl. 198; U. S. Fidelity 


Pa.Super. 161. 


[a] Reinstatement.—W here the 
employee’s condition was still one of 
partial disability the compensation 
board had jurisdiction, after a final 
settlement receipt, to reinstate and 
modify the compensation agreement. 
Roselli v. Franklin Tanning Co., 165 
A. 762, 109 Pa.Super. 113. 


75. U. S. Casualty Co. v. Smith, 
133 S.E. 851, 162 Ga. 130; Louisville 
Milling Co. v. Turner, 273 S.W. 83, 
209 Ky. 515; Wise Coal & Coke Co. 
v. Roberts, 161 S.E, 911, 157 Va. 782. 


[a] MTlustrations.—(1) Claimant’s 
release of the insurance carrier is not 
a bar to an application to review the 
original award and to recover addi- 
tional compensation for the injury 
where there has been a change in 
the condition of the employee. U. S. 
Casualty Co. v. Smith, 133 S.E. 851, 
162 Ga. 130. (2) That the employee 
signs a release with the commission’s 
approval does not bar recovery for in- 
creased disability subsequently accru- 
ing. Wise Coal & Coke Co. v. Rob- 
erts, 161 S.E. 911, 157 Va. 782. 


[b] Stipulation in settlement be- 
tween the employee and the insurance 
earrier that the employer and carrier 
were relieved and forever discharged 
from all claims and demands because 
of the original injury is not a bar 
to the employee’s application for re- 
view because of changed condition, 
nor preclude an award thereon con- 
trary to stipulation. U. S. Casualty 
Co. v. Smith, 129 S.E. 880, 34 Ga.App. 
363 [aff 133 S.E. 851, 162 Ga. 130]. 


76. Ralph Sollitt & Sons v. Bickel, 
179 N.E. 327, 3203 Ind. 173; Fort 
Branch Coal Mining Co. v. Farley, 130 
nem 132, 131 N.E. 228, 76 Ind.App. 

77. Reinhart & Donovan v. Dean, 
16 P.(2d) 85, 160 Okl. 116 (holding 
that the industrial commission is 
without jurisdiction to award further 
compensation where original award, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1471-1475) 


[§ 1471] e. Effect of Nature of Disability. Where 
the commission approves a settlement for injuries 
resulting in temporary total disability, the question 
of the permanency of the injuries not being in is- 
sue or being reserved, the commission may open the 
case and make an additional award on a showing of 
change of condition,’® or, where the stipulation and 
receipt and order all recite that the cause is subject 
to the continuing jurisdiction of the commission on 
a change of condition, the additional award for per- 
manent partial disability may be made without a 
showing of a change of condition.7® Where an ap- 
proved agreement provides for weekly payments dur- 
ing total disability, an employee’s subsequent peti- 
tion for further compensation for an alleged disable- 
ment since the date of his injury will be denied.*° 
However, it has been held that, notwithstanding an 
approved agreement reciting that compensation was 
to be paid at a certain rate during present disability, 
and additional compensation would be paid for sub- 
sequent incapacity due to the same injury, the em- 
ployee, if there was a refusal to pay, could ask for 
a determination of permanent impairment.*+ 


[§ 1472] 2. Persons Entitled to Relief. Under 
many of the statutes any party in interest is en- 
titled to have a voluntary award reopened for a 
change in condition,®? and in some jurisdictions the 
compensation commission may institute such proceed- 
ings of its own motion.*? Under a statute giving de- 
pendents the same rights that the deceased employee 
would have had had he lived, a widow may be en- 
titled to a determination of the permanent impair- 
ment of her husband’s limbs although he had been 
paid for total disability until his death under an 
open end agreement.®# 


{§ 1473] 3. Jurisdiction. A compensation com- 
mission, being a creature of statute, has no juris- 
diction beyond that granted thereby,*® and under 
statutes so restricting it, its jurisdiction acquired 
over a case by award or agreement is definitely limit- 
ed to ending, increasing, or diminishing the compen- 
sation awarded or agreed upon within the maximum 
and minimum amount specified, within the period fix- 
ed, when application for review is made by one of 
the interested parties;®®* however, it has also been 
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[71 C.J.] 1473 


declared that the acts granting commissioners pow- 
er over such matters should be broadly interpreted.*? 
An act providing for compensation for change of con- 
dition of the employee necessarily extends the juris- 
diction of the commission to review a settlement 
agreement or the original award,®* the proceeding to 
modify an agreement being based on the jurisdic- 
tion acquired through the original proceedings.*® 
Likewise, a statute providing that the commission 
shall have the same power to open and modify an 
award as any court has to open and modify its judg- 
ment gives the commission jurisdiction in a proper 
case to open and modify a voluntary award and hear 
the case de novo.2° Where the statute provides that 
the commissioner shall retain jurisdiction for gny 
proper action during the whole compensation period, 
the commissioner will have jurisdiction to determine 
whether the balance due under a voluntary agree- 
ment for compensation for the loss of the sight of 
one eye survived to claimant’s estate on his death. 


Right to question jurisdiction. Where the commis- 
sion merely approved a settlement in the absence 
of a statement of facts or without hearing evidence 
or making findings, the commission’s jurisdiction to 
reopen the case because of changed conditions may be 
questioned by any party in interest if the commis- 
sion was without authority to award compensation 
in the first instance.®* terse 


[§ 1474] 4. Nature and Form of Proceedings.* 
Proceedings before an industrial board or commis- 
sion for adjustment of compensation are wholly stat- 
utory,°? and the application by statutory provisions 
to the facts of the particular case will determine the 
character of the proceeding as one for payment of 
compensation pursuant to agreement,®* or an inde- 
pendent proceeding to determine the extent of ex- 
isting ineapacity®® or a petition for review of an 
agreement.°® A petition seeking additional com- 
pensation for permanent disability following a pre- 
vious agreement is not to be regarded as one for re- 
view.°? 


[§ 1475] 5. Time for Application and Limita- 
tions.°* An application for increase, diminution, 
termination, or reinstatement of compensation will 
be barred where not made promptly,®® and within 


not appealed from, had been made on 
gotnt petition filed after hearings were 
ad). 


78. Burleson & Pack v. Shotwell, 
(Okl1.) 14 P.(2d) 510; Producers’ & 
Refiners’ Corporation v. Bumpass, 21 
P.(2d) 510, 163 Okl. 157; Reinhart & 
Donovan v. Roberts, 11 P.(2d) 125, 
157 Okl. 102. 


79. West Tulsa Pipe & Supply Co. 
v. Ivory, 23 P.(2d) 148, 164 Okl. 112. 


80. Groleau v. Ford Motor Co., 240 
N.W. 76, 256 Mich. 408. 


81. Eastabrook v. Steward-Read 
Co., 151 A. 141, 129 Me. 178. 


82. Eastabrook vy. Steward-Read 
Co., supra; Millaney vy. City of Grand 
Rapids, 203 N.W. 651, 231 Mich. 10; 
City of Duncan v. Ray, 23 P.(2d) 694, 
164 Okl. 205; St. Joseph Mining Co. v. 
Pettitt, 216 P. 657, 90 Ok. 242. 


_83. St. Joseph Mining Co. v. Pet- 
titt. supra. 
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* 


84. Eastabrook v. Steward-Read 
Co., 151 A. 141, 129 Me. 178. 


__85. Millaley v. City of Grand Rap- 
ids, 203 N.W. 651, 231 Mich. 10. 


86. Millaley y. City of Grand Rap- 
ids, supra. 


87. Louisville Milling Co. v. Tur- 
ner, 273 S.W. 83, 209 Ky. 515. 


88. U. S. Casualty Co. v. Smith, 
133 S.H, 851, 162 Ga. 130 [aff 129 S.E. 
880, 34 Ga.App. 363]. 


89. Bosquet v. Howe Scale Co., 120 
A. L711, 96 Vt. 364. 


90. Grabowski 
691, 97 Conn. 76. 


91. Forkas v. International Silver 
Co., 123 A. 831, 100 Conn. 417. 


92. City of Duncan vy. Ray, 23 P. 
(2d) 694, 164 Okl. 205; Hardy Sani- 
tarium v. De Hart, 22 P.(2d) 379, 164 
Okl. 29; Spivey & MeGill v. Nixon, 21 
P.(2d) 1049, 163 Okl. 278; Rorabaugh- 
Brown Dry Goods Co. v. Mathews, 20 


v. Miskell, 115 A. 


*By DOUGLAS ROBINSON GRAY (§§ 1474-1484). 


P.(2d) 141, 162 Okl. 283. 


[a] Because if the commission had 
ho jurisdiction to award compensation 
in the first instance, it had none, un- 
der the circumstances set out in the 
text, to make an award for:a change 
in condition. City of Duncan v. Ray, 
23 P.(2d) 694, 164 Okl. 205. 


93. _Centralia Coal Co. v. Industrial 
Commission, 130 N.E. 727, 297 Ill. 451. 


94. Kramer v. Tone Bros., 199 N. 
W. 985, 198 Iowa 1140. 


95. Wallace’s Case, 124 A. 241, 123 
Me. 517; Milton’s Case, 120 A. 533, 
122 Me. 437. 


96. Centralia Coal Co, v. Industrial 
cormmilasion, 130 N.S %27, 297 TE 


i ore Case, 121 A, 554, 123 
e. ' 


98. Necessity for prior approval of 
agreement see supra § 1468. 


99. Silva v. Industrial Accident 
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the time limited by statute. Provisions limiting ‘the 
right to proceed for compensation to a specified time 
after the accident, injury, or death “are: ordinarily 
held inapplicable to actions for review of awards 
secured by agreement.? General statutes of limita- 
tion respecting commencement of personal injury ac- 
tions have been held-inapplicable to proceedings for 
review of compensation awards based upon agree- 
ment of the parties.* In the case of a.lump sum set- 
tlement it has been held that a suit for revision will 
not be entertained after expiration of the term cover- 
ed by the settlement.* Limitations do not begin to 
run prior to determination of an appeal from the 
award.® 


Stated time after termination of compensation peri- 
od. Under a statute providing that an application 
for modification of an award shall not be filed after 
a stated period from termination of the compensation 
period fixed in the original award, made by agreement 
or upon hearing, where termination of compensa- 
tion is not fixed by the agreement, the date of termi- 
nation for purposes of limitations may be fixed by 


the board,® and the limitation begins to run on termiy . 


nation of the compensation period as filed by the 
award or by the board,’ and not from the date of 
the award. Where the period of disability has not 


333. 
[b] 


Commission of California, 229 P. 870, 
68 Cal. App. 510. 


[a] Statutory provisions that one 
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Application 
Black Mountain Corporation v. Mid- 


“ie Me 


oe I 


been filed the statute does not run,® The fact that 


‘the employee signs a receipt reciting that his dis- 


ability has ceased does not conclusively show such 
fact nor that the compensation period had terminated 
so as to make limitations applicable.1° Under such 
statutes an agreement approved by the board has the 
effect of an award so far as limitations are concern- 
ed,1? 


Statutes permitting review “at any time” have been 
construed as imposing ng limitation on the time with- 
in which an award pursuant to agreement may be 
reviewed,!” or as permitting review at any time with- 
in the period of disability,1* although it has also 
been held that, such statutes do not give the employee 
unlimited time within which to.apply for review,** 
but mean merely that a petition or application for 
review may be filed at any time before a claim for 
compensation is finally disposed of.15 Under stat- 
utes providing that an agreement or award may be 
modified at any time by a subsequent agreement, or 
reviewed upon the application of either party, the 
words “at any time” have been construed as applica- 
ble only to modification by agreement of the parties 
and not to the review provided for,*® and the latter 
should be made within the period otherwise limited 
by statute.17 Statutes providing that “existing” 


disability ‘beginning’ more than a 
specified time after the date of the ac- 
cident shall be conclusively presum- 
ed not to be due to such accident do 


held timely.— 


seeking to reScind a contract must do 
so promptly have been held applicable 
to applications for relief from an 
agreement as to payment of work- 
men’s Compensation. Silva v. Indus- 
trial Accident Commission of Califor- 
nia, 229 P. 870, 68 Cal.App. 510. 


[b] Iaaches not shown.—London 
Guarantee & Accident Co. v. Sauer, 
22 P.(2d) 624, 92 Colo. 565; Estabrook 
ve. Steward-Read Co., 151 A. 141, 129 
Me. 178 (petition of widow for de- 
termination of permanent impairment, 
as a basis for a compensation award, 
after the employee’s death). 


1. Lemelin’s Case, 115 A. 551, 121 
Me. 72; State ex rel. Saunders v. Mis- 
souri Workmen’s Compensation -Com- 
mission, (Mo.) 63 S.W.(2d) 67; Lus- 
zcs v. Séaboard By-Products Co., 127 
A. 212, 101,N.J.Law 170 [rev 125 A. 
136, 100 N.J.Liaw 54]; De Lucca v. 
Vezzetti, 128 A. 545, 3 N.J.Misc. 387; 
McKissick v. Penn Brook Coal Co., 
(Pa.Super.) 168 A. 691; Busi v. A. & 
S. Wilson Co., 167 A. 655, 110 Pa.Su- 
per. 95; Bucher v. Kapp Bros., 167 A. 
652, 110 Pa.Super. 65; Bradley v. Pio- 
neer Oil Co., 167 A. 660, 109 Pa.Super. 


585; Bukovac v. Eastern Coke Co., 167 


A. 658, 109 Pa.Super. 235; Savidge v. 
Dime Trust & Safe Deposit Co., 164 
A. 734, 108, Pa.Super. 333; Wilson v. 
Susquehanna Collieries Co., 
66, 107 Pa.Super. 360; Marchuk v. 
Pittsburgh Terminal Coal Corpora- 
tion, 141 A. 771, 106 Pa.Super. 249; 
Zavatskie v. Philadelphia & Reading 
Coal & Iron Co., 159 A. 79, 103 Pa.Su- 
per. 598; De Joseph vy. Standard Steel 
Car Co., 99 Pa.Super. 497. 


[a] Although accident antedated 
amendment of statute limiting the 
time for application for reinstate- 
ment of an award to one year after 
the last payment, the board was 
without jurisdiction to reinstate a 
compensation agreement on a petition 
filed over one year after the last pay- 
ment. Savidge v. Dime Trust & Safe 
Deposit Co., 164 A. 734, 108 Pa.Super. 


169, 211 Ky. 821; 


163 A. | 


dleton, 49 S.W.(2d) 318, 243 Ky. 527; 
Johnson v. J. P. Taylor Co.,,278 S.W. 
Eh! DuPont. de 
Nemours Powder Co. v. Spocidio, 101 
A. 407, 90 N.J.Law 4388; Noble Drill- 


ine’ Co,v. link? 177° P.(2d)—974,, 161) 


Okl. 238. 


[c] Limitations held inapplicable. 
—General Accident, Fire & Life As- 
sur. Corporation, Limited, of Perth, 
Scotland v. Industrial Accident Com- 
mission, 246 P. 570, 77 Cal.App. 314; 
London Guarantee & Accident Co. v. 
Sauer, 22 P.(2d) 624, 92 Colo. 565. 


[d] Limitations waived.—Checker 
Taxi Co. v. Industrial Commission, 
174 N.E. 849, 343 Ill. 139. 


2. Ga.—uU. S. Casualty Co. v. Smith, 
129 S.E. 880, 34 Ga.App. 363 [aff 133 
S.E. 851, 162 Ga. 130]. 


Ky.—Louisville Milling Co. v. Tur- 
ner,,.273 S.W. 838, 209 Ky. 515. 


Mich.—Seem v. Consolidated Fuel & 
dum ber: Co., 209 N.W. 193, 234 Mich. 


Pa.—Hughes v. American  Ship- 
puilding Corporation, 112 A. 433, 270 
Pa. 27; Miller v. Pittsburgh Coal Co., 
77 Pa.Super.. 51. 


Va.—Wise Coal & Coke Co. v. Rob- 
erts, 161 S.E, 911, 157 Va. 782. 


[a] Provisions incorporated in 
such statutes to the effect that where 
payments of compensation have been 
made in any case the said limitations 
shall not take effect until the expira- 
tion of one year from the time of 
the making of the last payment have 
been construed as referring to the 
limitations in cases of injury and 
death in the preceding part of the 
statute, and’ as designed to extend 
the time referred to in such preceding 
part and not to express a further lim- 
itation. Hughes v. American Inter- 
national Shipbuilding Corporation, 112 
A. 433, 270 Pa. 27. 


[b] Conclusive presumption stat- 
utes.—Statutes providing that any 


not operate as a bar to subsequent 
reopening of a claim after settle- 
ment to secure further compensation 
on the ground of “receurrence”’ of dis- 
ability. Industrial Commission of 
Colorado v. Weaver, 254 P. 444, 445, 81 
Colo. 191. 


3. Seem vy. Consolidated Fuel & 
Tuner Co., 209 N.W. 193, 234 Mich. 


4, Faircloth v. Stearns-Roger Mfg. 
Co., (La.App.) 147 So. 368. 


5. Higgins v. Commonwealth Coal 
& Coke Co., 161 A. 745, 106 Pa.Super. 1. 


6. Miles v. Indiana Service Corpo- 
ration, (Ind.App.) 185 N.E. 460. 


7. Grant Coal Mining Co. v. Cole- 
man, (Ind.App.) 187 N.E. 692; Miles 
v. Indiana Service Corporation, (Ind. 
App.) 185 N.E. 460. 


8 Lambert v. Powers, 
420, 76 Ind.App. 77. 


9. Grant Coal Mining Co. v. Cole- 
man, (Ind.App.) 187 N.E. 692. 


10. McDaniel v. Circle A Products 
Corporation, 147 N.E. 56, 83 Ind.App. 
292; Bertram v. Bicknell Coal & Min- 
as Co., 148 N.E. 177, 83 Ind.App. 

11. 
man, 


12. 


131 N.E. 


Grant Coal Mining Co. v. Cole- 
(Ind.App.) 187 N.E. 692. 


} Old Dominion Land Co. v. Mes- 
sick, 141 S.E. 132, 149 Va. 330. 


13. Ancello v. Elk Tanning Co., 88 
Pa.Super. 358. : , 


14. U.S. Casualty Co. v. Smith, 133 
S.E. 851, 853, 162 Ga. 130 [aff 129 
S.E. 880, 34 Ga.App. 363]; Bosquet v. 
Howe Scale Co.,a120 A. 171, 96 Vt. 364. 


15. Bosquet v. Howe Scale Co., 120 
A. 171, 96 Vt. 364. 


16. Luszcs v. Seaboard By-Prod- 
ucts Co., 127 A. 212, 101 N.J.Law 170 
[rev 125 A. 136, 100 N.J.Law 54]. 


17. Luszes v. Seaboard By-Prod- 
ucts Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


'§§ 1475-1478] 


compensation agreements may be reviewed at any 
time, when construed in the light of other provisions 
limiting review of terminated or suspended agree- 
ments, mean only that review of existing agreements 
may be had at any time during the period the agree- 
ment has to run,?® and a petition for review is too 
late if filed after such period.!® 


Statutes extending period of limitations on re- 
classification of disability have been held to permit 
reclassification of disability within the extended peri- 
od where the ease had been closed on a lump sum set- 
tlement prior to the enactment of the statutory ex- 
tension and the limitation period theretofore in effect 
had already expired.?° 


[§ 1476] 6. Conditions Precedent. Where the 
commission has approved a lump sum agreement not 
constituting a final settlement of the employer’s en- 
tire liability, but constituting merely a commuta- 
tion of the remaining weeks of the award, it is not 
a condition precedent in proceedings for additional 
compensation that there first be an appeal from the 
lump sum award secured by the lump sum agree- 
ment,” nor a request or application to set aside such 
award.?? Continued payment of compensation pur- 
suant to settlement and award up to the time of the 
employer’s application for review thereof on account 
of changed conditions is not necessarily a condition 
precedent to the making of such application,?® al- 
though where an employer or insurance carrier is in 
default for a considerable period of time before ap- 
plying for review it may be barred of such right.?4 


Notice. Under statutes providing for review up- 
on notice to. the parties interested, where an agree- 
ment for compensation constituting an award has 
been made, such award may not subsequently be 
changed in the employee’s favor without notice to the 
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to a subsequent settlement and award for specified 


‘injuries has been held sufficient notice to warrant 


a later award for different injuries thereafter de- 
veloping from the same accident.”°® 


[§ 1477] 7. Application. Petitions for reinstate- 


ment or setting aside of settlements or awards super- 


seding the same should be liberally construed,?* al- 
though the rule of liberal construction will not be 
carried so far as to permit granting of relief where 
the petition wholly fails to apprise the other party 
that such relief was sought.?® In the construction 
of applications to reopen compensation awards, spe- 
cific allegations outweigh conflicting general allega- 
tions relative to the same subject matter.?° 


[§ 1478] 8. Evidence—a. Burden of Proof and 
Presumptions. The burden of proof rests upon the 
one claiming a change in condition following settle- 
ment and award to establish the fact of such 
change.*° The burden is on an employee seeking in- 
crease or reinstatement of compensation following 
settlement and award to prove that he is entitled to 
reopen the case,?! and to show the facts essential to 
the relief sought by way of modification of a prior 
approved agreement,°” or setting it aside,?* or the 
grant of further or additional compensation,** and 
in this connection the burden rests upon claimant, 
where such facts are in issue, to show that the in- 
jury arose out of and in the course of his employ- 
ment,®> and that the condition for which he seeks 


‘inereased compensation is the result of the original 


injury,** and where he seeks further compensation 
following discontinuance of payments under an agree- 
ment, claimant has the burden of proving his in- 
capacity since such discontinuance and as a result 
of injury connected with his employment.*7 An 


employer.?° 


18. Zupicik v. Philadelphia & 
Reading Coal & Iron Co., 164 A. 731, 
108 Pa.Super. 165. 


19. Zupicik vy. Philadelphia & Read- 
ing Coal & Iron Co., supra. 


20. Montgomery v. Seneca Iron & 
Steel Co., 257 N.Y.S. 556, 236 App.Div. 
19 [motion den 258 N.Y.S. 1007, 236 
App.Div. 763]. 


21.. Oard v. Hope Engineering Co., 
(Mo.App.) 64 S.W.(2d) 707. 


22. Oard v. Hope Engineering Co., 
(Mo.App.) 64 S.W.(2d) 707: 


23. Indiana Electric Corporation v. 
Medley, 152 N.E. 285, 85 Ind.App. 32. 


[a] Where compensation was paid 
up to date disability terminated, the 
fact that no compensation was paid 
from such date to the subsequent 
date a few weeks later when applica- 
tion was made for review on the ba- 
sis of changed conditions did not de- 
feat the employer’s right to have his 
application entertained. Indiana 
Electric Corporation v. Medley, 152 N: 
E. 285, 85 Ind.App. 32. 


[b] Rule of board.—The industrial 
pboard’s rule requiring compensation 
payments for the périod of award un- 
til execution of a final receipt or dis- 
agreement between the employer and 
claimant and filing by the employer 
of a written report within ten days 
after the disagreement does not re- 
quire payments up to within ten days 
of application as a condition of re- 
view irrespective of when disability 


£ 


The original notice of injury precedent. 


ends, and would be invalid if it did. 
Hopper v.: Sinclair’ Refining Co., (Ind. 
App.) 187 N:E. 695. 


24. Lambert v. Powers, 131 i E. 
420, 76 Ind.App. 77. 


25. Sawyers v. Lena Rue Coal "Go. K 
289 S.W. 1107, 217 Ky. 500. 


[a] Notice held sufficient.—Cur- 
tis v. Slater Const. Co., 160 N.W.. 659, 
194 Mich. 259. 


26. Taneoruies Const. Co: v. Ohls, 
4 P.(2d) 68, 152 Okl. 203. 


27. -Busi v, A. S. Wilson & Co.,,167 
A..655, 110 Pa.Super. 95; Roeschen v. 
Dietrich, 163 A. 63, 107 Pa.Super. 298; 
Higgins v. Commonwealth Coal & 
Coke Co., 161 A. 745, 106 Pa.Super. 1. 


{a] For example (1) a petition 
stated to be one ‘‘to reinstate the 
award,” and reciting claimant’s ‘de- 
sire’ ‘to have the compensation 
agreement reinstated on a partial dis- 
ability basis’ ,may, under the rule of 
liberal construction, “properly be 
considered a petition to reinstate the 
award upon the ground of a recur- 
rence of disability.” Roeschen . v. 
Dietrich, 163 A. 638, 65, 107 Pa.Super. 
298. (2) A petition having as its pur- 
pose the setting aside of final receipt 
under a compensation agreement, al- 
though citing the wrong section of 
the statute, would, if the testimony so 


| warranted, be treated, on review by 


the court, as if filed under the proper 
section. . Busi v. A. & S.. Wilson Cex 
167 A. 655, 110 Pa.Super. 95.° 


herts, 161°S.h. 911, 157 Vars2r 


37. 
243 Mass. 88. 


agreement for compensation is prima facie evidence 


28. M. Becker ‘Cleaning Co. v. In- 
dustrial Commission, 153 N.E. 647, 
322 Ill. 603. 


29. Wiggins v. Standard Accident 
pee Co.,. (Tex.Civ.App.) 61 S.W.(2d) 


30. Standard Accident Ins. Co. v. 
Hinson, 64 S.W.(2d) 574, 251 Ky. 287. 


31. Weidner vy. Northway Motor 
Mfg. Co., 172 N.W. 574, 205 Mich. 583. 


32. ith v. Brown, 144 N.E. 849, 
81 THe Aap 667. 


33. Shuler v. Midvalley Coal Co., 
146 A. 146, 296.Pa. 503: 


34. Ind.—Smith vy. Brown, 144 N. 
BE. 849, 81 Ind.App. 667. 


Mass.-—Donovan's Case, 
34, 243 Mass. 88. 


Mich.—Weidner v: Northway Mo- 
igs Mfg. Co., 172 N.W. 574, 205 Mich. 


Okl.—West Tulsa ‘Pipe & Sup 
PPS. v. Ivory, 23 P.(2d) 148, 164 Oud, 


Va.—Wise Coal & Coke Co. v. Rob- 
Old 
Dominion Land Co. v. Messick, 141 
S.E. 132; 149 Vay 330194 


35. West Tulsa Pipe & Supply Co. 
v. Ivory, 23 P.(2d) 148, 164 Okl. 112. 


36. Old Dominion Land Co. y. Mes- 
sick, 141 S.E. 132,°149 Va. 330. 


Donovan’s Case, 1387.N.E. 34, 


137 N.E. 
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of a compensable accident,’* and the burden of proof 
rests upon an employer or insurance carrier to show 
that itis entitled to diminution or termination of 
compensation.®® 


Presumptions. Where an employee’s petition con- 
tains allegations showing that he was in possession 
of normal faculties up to and through the day of a 
compensation settlement, it will be presumed that 
he had capacity to execute the settlement.*° 


[§ 1479] b. Weight and Sufficiency of Evidence. 
The general rules governing weight and sufficiency of 
evidence apply in respect of the evidence requisite 
to show the making of a valid settlement not subject 
to review for change of condition,*! or to support 
an award for resumption of compensation,** or to 
show the existence of grounds for reopening, review, 
or change of settlements and awards based thereon, 
as to show the fact of duress,*? fraud,** or mis- 


take,t® or a change in conditions,*® such as an in- 


crease,*” recurrence,*® or termination*® of disability, 
or to show continuance of ineapacity,®°® or the causal 
connection between continued increased, or recurrent 


ineapacity and the original accident or.injury?*<s > 


[§ 1480] 9. Hearing or Trial. Scope and extent 
of inquiry. On the hearing of an application or peti- 
tion to reopen, review, or set aside a settlement and 
award, the compensation authorities have jurisdic- 
tion of all questions involved in the controversy,°? 


has 
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may receive further evidence on resubmission,** and 
may determine, inter alia, whether claimant is en- 
titled to further or additional compensation.** On 
the hearing of a petition for review of a compensa- 
tion agreement on the ground of termination of dis- 
ability, the board or commission should consider evi- 
dence relative to the status or condition of the em- 
ployee subsequent to the agreement and prior to the 
filing of the petition.©> Where the employer files 
a petition to terminate a compensation agreement 
on the ground of the employee’s recovery, it is the 
duty of the compensation board to determine not 
only whether there is any existing disability®® but 
also, if continued disability is found, to determine 
the extent thereof.57 * 


Questions of law and fact. Whether there has been 
a change in the condition of an employee is a ques- 
tion of fact for the trier of such questions.5* Qn the 
trial of a suit brought by an employee to set aside a 
compensation board’s award denying application to 
review its order approving a compromise compensa- 
tion agreement, it is error to give a peremptory in- 
struction for defendant where the evidence is suffi- 
cient to raise an issue as to the facet of a change in 
_ the condition of the employee.®® 


Findings. The general rules as to findings apply 
to findings in proceedings involving review of com- 
pensation agreements and awards based thereon.®° 


within the] W. 659, 194 Mich. 259 (where the peti- 


38. Carson v. Real Estate-Land 
Title & Trust Co., 165 A. 677, 109 Pa. 
Super. 37. 


39. Orff’s Case, 119 A. 67, 122 Me. 
114; Poellot v. Baltimore & O. R. Co., 
167 A. 497, 109 Pa.Super. 471; Carson 
y. Real-Estate Land Title & Trust 
Co., 165 A. 677, 109 Pa.Super. 37. 


40. Wiggins v. Standard Accident 
Ins. Co., (Tex.Civ.App.) 61 S.W.(2d) 
Ss 


41. Brown v. Corn Products Refin- 
ing Co., (Mo.App.) 55 S.W.(2d) 706. 


42. Mooney-Mueller-Ward Co. 
Doyle, 144 N.E. 473, 81 Ind.App. 


43. Weidner v. Northway Motor 
Mfg. Co., 172 N.W. 574, 205 Mich. 583. 


44. Weidner vy. Northway Motor 
Mfg. Co., supra. 


45. Shuler v. Midvalley Coal Co., 
146 A 146, 296 Pa. 503. 


-[a] Reasonably satisfactory evi- 
dence of mistake is necessary to set 
aside final agreement for compensa- 
tion. Shuler v. Midvalley Coal Co., 
146 A. 146, 296 Pa. 503. 


46. Burley v. Central Paper Co., 
192 N.W. 538, 221 Mich. 595. ; 


47. Ellsworth y. Industrial Com- 
mission, 125 N.E. 246, 290 Ill. 514; 
Puryear v. National Dairy Products 
Corporation, (Ind.App.) 182 N.E. 545. 


48. Ellsworth v. Industrial Com- 
mission, 125 N.E. 246, 290 Ill. 514; 
Ralph Sollitt & Sons v. Bickel, 179 
N.E. 327, 203 Ind. 173; Shuler v. Mid- 
valley Coal Co., 146 A. 146, 296 Pa. 
503. 


49. Russell v. Twin City Coal Co., 
36 Dom.L.R. 235. : 


[a] Doctor’s certificate that an in- 
jured person is “able to do_ light 
work” is not proof that he is ‘‘fit and 
capable of doing work,” or that his 
“incapacity for work’’ or “total in- 


Vv. 
563. 


capacity” 
meaning of an agreement limiting the 
liability between master and servant. 
Russell v. Twin City Coal Co., 36 Dom. 
L.R. 235. 


50. Roselli v. Franklin Tanning 
Co., 165 A. 762, 109 Pa.Super. 113; 
Carson v. Real Estate-Land Title & 
ae Co., 165 A. 677, 109 Pa.Super. 


Crowley’s Case, 153 A. 184, 130 
Me. 1; Weidner v. Northway Motor 
Mfg. Co., 172 N.W. 574, 205 Mich. 583. 


[a] Expert opinion evidence is not 
always essential to making sound 
findings of fact regarding the cause 
of an employee’s incapacity. Crow- 
ley’s Case, 153 A. 184, 130 Me. 1. 


52. Seem vy. Consolidated Fuel & 
Lumber Co., 209 N.W. 198, 234 Mich. 
637; Szabo vy. State Workmen’s Ins. 
Fund, 167 A. 508, 110 Pa.Super. 8. 


[a] On employer’s application to 
terminate a compensation agreement 
conditionally approved, on the ground 
of recovery, the compensation author- 
ities have the power to make the first 
exact determination of his condition 
and, if warranted, may award com- 
pensation for total disability. Seem 
v. Consolidated Fuel & Lumber Co., 
209 N.W. 193, 234 Mich. 637. 


53. Poellot v. Baltimore & O. R. 
Co., 167 A. 497, 109 Pa.Super. 471. 


[a] For example, in an employer's 
proceeding to terminate a compensa- 
tion agreement, the board on resub- 
mission was authorized to receive 
such further evidence as the parties 
might desire to offer. Poellot v. Bal- 
timore & O. R. Co., 167 A. 497, 109 Pa. 
Super. 471. ‘ 


54. Weidner v. Northway Motor 
Mfg. Co., 172 N.W. 574, 205 Mich. 583. 
Szabo v. State Workmen’s Ins. Fund, 
167 A. 508, 110 Pa.Super. 8. See Cur- 


tion prayed for further compensa- 
tion but notice to the employer men- 
tioned only “reopening” and the court 
held that the matter of further com- 
pensation could be considered). 


55. Zooma’s Case, 121 A. 232, 123 
Me. 36. 


56. Heck v. Bayuk Cigars, Inc., 17 
Pa.Dist.&Co. 318. 


57. Heck 
supra. 


58. Franklin County Mining Co. v. 
Industrial Commission, 153 N.E. 635, 
323 Ill. 98; People’s Trust Co.-v. 
Warner Gear Cod., 141 N.E. 231, 80 Ind. 


v. Bayuk Cigars, Inc., 


App. 401; Coyne’s Case, 140 A. 185, 
126 Me. 611. 
59. Day v. Lumbermen’s Recipro- 


cal Ass’n, (Tex.Civ.App.) 8 oe 
Uren (Commn.App.) 17 S.W.(2d 
0 . 


See cases infra this note. 


[a] Change of condition.—(1) The 
industrial commission’s judgment 
that claimant’s condition had not 
changed since he signed release on 
Nov. 21, 1929, constituted finding that 
condition had not changed _ since 
claimant signed release, although re- 
lease was signed on Nov. 21, 1928. 
Interstate Telephone Co. v. Holt, 163 
S.E. 234, 45 Ga.App. 85. (2) A finding 
that permanent partial impairment 
has resulted, is equivalent to a special 
finding that total disability has ceas- 
ed. Hipskind v. Wabash Canning 
Co., 175 N.E. 896, 94 Ind.App. 72 [foll 
Inman v. Carl Rurst Co., (Ind. App.) 
174 N.E. 96]. 


[b] Findings of board as to full 
recovery of claimant should be specif- 
ic and not a mere matter of infer- 
ence, and where such findings are am- 
biguous the case may be remitted. 
Poellot v. Baltimore & O. R. Co., 167 


60. 


tis v. Slater Construction Co., 160 N.!' A. 497, 109 Pa.Super. 471. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1480-1485] 


Adjustment of payments. In the absence of a 
binding final settlement by way of commutation, it 
has been held that a lump sum payment made prior 
to an award for increased compensation on change 
of condition to total disability should be applied to 
cover payments from its effective date at the weekly 
rate for total disability until exhausted.*+ 


[§ 1481] 10. Rehearing. After the compensation 
authorities have made a final determination as to a 
petition for further compensation, they have no pow- 
er to grant a rehearing as to such determination,®? 
although a subsequent change in condition may war- 
rant a new hearing,®* and a rehearing may be grant- 
ed for material error in the findings.** 


[§ 1482] 11. Review. Where the order of a com- 
pensation beard or commission relative to change in 
compensation is final in character, it is subject to re- 
view on appeal,®® although it will not be reversed by 
the courts where the matter in issue is one peculiarly 
for the compensation authorities to determine.*®® 
Questions of fact should be decided in the first in- 
stanee by the compensation board or commission and 
not by the court on appeal,®? and the findings of a 
compensation board as to matters of fact, made on 
application for increase or decrease of compensation, 
are not subject to review where there was evidence 
sufficient to support them.** An order vacating a 
final receipt and reinstating compensation will not 
be disturbed if based on sufficient evidence.*® On 
appeal by an employer from an order of an industrial 
board denying its petition to set aside an approved 
compensation agreement on the grounds of mistake 
and noncompliance with statute, and ordering a re 
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sumption of compensation payments, it has been held 
that the employer’s attempt to procure a decision on 
the board’s power to order resumption of payments 1s 
premature when raised on such appeal.”° 


On certiorari to review the order of a board or com- 
mission denying claimant’s application for relief 
from an agreement and for additional compensation, 
the only question involved is whether the inferior tri- 
bunal had jurisdiction to perform the act complain- 
ed of,’1 and if the commission’s order is valid on any 
ground, it is not subject to attack by certiorari.” 


Waiver. Acquiescence in an award for additional 
compensation, made after a settlement at first claim- 
ed to constitute a bar thereto, and payment of such 
additional compensation, constitutes a waiver of the 
obligation that the settlement operated as a bar and 
precludes the acquiescing insurance carrier from 
thereafter having such award reviewed.7® 


Appeal made too late will be denied.7* 


[§ 1483] 12. Reinstatement of Agreement. A 
compensation board may grant a petition for rein- 
statement of a compensation agreement after it has 
previously denied petitions for review and modifica- 
tion of its order suspending payments of compensa- 
tion.7° 


[§ 1484] 13. Waiver of Payments under Agree- 
ment. An employee’s failure to reply to an ingniry 
of the compensation commission relative to wheth- 
er he is satisfied with payments already made under 
an approved agreement, or desires a hearing as to 
termination thereof, is not equivalent to a voluntary 
relinquishment of the right to further payments.*® 


XXIV. OFFENSES AND PENALTIES’? 


[6 1485] An employer cannot violate an order 
of a commission prior to the effective date thereof,"® 


61. Black Mountain Corporation 
v. Swift, 43 S.W.(2d) 1008, 241 Ky. 
333. 


62. Jaquith v. W. M. Ackerman 
Electric Co., 242 N.W. 854, 258 Mich. 
362. 

63. Jaquith v. W. M. Ackerman 
Electric Co., supra. 


64. Grabowski vy. Miskell, 
691, 97 Conn. 76. 


[a] Error shown.—A compensa- 
tion commissioner having approved a 
voluntary agreement reciting a physi- 
cal injury which was found on evi- 
dence presented on two subsequent 
hearings, findings to the contrary 
made by a commissioner acting for 
him on third hearing involving the 
issues of fraud and changed condition 
were so erroneous as to require cor- 
rection necessitating a _ rehearing. 
Grabowski vy. Miskell, 115 A. 691, 97 
Conn. 76. 


65. Zant v. U. S. Fidelity & Guar- 
anty Co., 148 S.E. 764, 40 Ga.App. 38. 


66. Bankovich v. Westmoreland 
Coal Co., 144 A. 103, 294 Pa. 167. e 


67. Milton’s Case, 120 A. 583, 122 
Me. 437. 


68. M. J. Hoffman Const. Co. v. 
Working, (Ind.App.) 187 N.E. 677; 
Coyne’s Case, 140 A. 185, 126 Me. 611; 


, 


115 A. 


. 
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Donovan’s Case, 1387 N.E. 34, 243 
Mass. 88; Anderson vy. Escanaba & L. 
S. R. Co., 209 N.W. 40, 284 Mich. 643; 
Ward v. Heth Bros., 180 N.W. 245, 212 
Mich. 180; Smith v. Battjes Fuel & 
Building Material Co., 169 N.W. 943, 
204 Mich. 9. 


69. Shuler v. Midvalley Coal Co., 
146 A. 146, 296 Pa. 503 (evidence of 
claimed mistake held insufficient to 
support an order vacating the receipt 
and reinstating compensation). 


70. Home Packing & Ice Co. v. Ca- 
hill, 123 N.E. 415, 71 Ind.App. 245. 


71. Silva v. Industrial Accident 
Commission of California, 229 P. 870, 
68 Cal.App. 510. 


72. Silva v. Industrial Accident 
Commission of California, supra. 


73. Aitna Life Ins. Co. v. Indus- 
trial Commission of Utah, 274 P. 139, 
73 Utah 366. 


74 Wilson v. National Freight & 
Delivery Co., 165 A. 259, 108 Pa.Su- 
per. 472 (also holding that no injus- 
tice was done claimant denied an ap- 
peal, since the limitation period for 
reinstating a compensation agree- 
ment begins on the date of the court’s 
order terminating compensation as of 
the date claimant received last com- 
pensation and he could secure his 
rights by making proper petition). 


and a penalty based on such an alleged violation is 
unenforceable.*®° An employer may not be penalized 


75. Gairt v. Curry Coal Mining 
Co., 116 A. 382, 272 Pa. 494. 


76. Healey’s Case, 126 A, 21, 124 
Me. 54. 


[a] “Open-end agreement.”—Mere 
failure of an employee, who has ceas- 
ed to receive compensation under an 
“open-end agreement” with her em- 
ployer, that is, an agreement for pay- 
ment from a given time for an indefi- 
nite period, to reply to a mere inquiry 
from the industrial accident commis- 
sion, as to whether ‘she were con- 
tent with payments already made, 
was not a voluntary waiver of her 
cower Healey’s Case, 126 A. 21, 124 

e. 54. 


77. Failure in prompt payment see 
supra § 1380. 


Prohibited agreement for commu- 
tation see supra § 605. 


78. Clemmer & Johnson Co. v. In- 
dustrial Commission, 147 N.E. 518, 
112 Ohio St. 421. 


79. Clemmer & Johnson Co. vy. In- 
dustrial Commission, supra. 


[a] For example, where the indus- 
trial commission issued a_ general 
order under Gen. Code § 871—26, and 
there was claimed a violation thereof 
within less than thirty days from the 
date of publication, such violation 
cannot be made the basis of the as- 
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under one section of a workmen’s compensation act 
for an offense committed under a different and dis- 
tinct section carrying its own penalties for viola- 
tion.®° 


- Failure to insure or furnish proof of ability to pay. 
In some jurisdictions the compensation act provides 
for the assessment of a penalty for an employer’s 
failure to insure his liability under the act or to fur- 
nish the commission satisfactory proof of his ability 
to pay compensation.*? 


Filing statement as to persons employed. Under 
statutes requiring an employer entitled to the bene- 
fits of the act, and who has not elected to reject such 
benefits, to file with the commission annually on or 
before a specified date a duplicate verified state- 
ment showing the number of his employees who 
would be entitled to the benefits of the act, the total 
wages paid such employees during the previous fiscal 
year, and any other information required as to wa- 
ges, and making failure to file the statement a mis- 
demeanor,®? and providing that the statute shall not 


apply to any employer regularly employing less thang}. 


a stated number of employees, in counting the num- 
ber of employees boys are included,®* and an em- 
ployer is within the requirements of the act if the 
number of employees in all departments totals the 
number specified by statute although the number in 
any single department may be less.** 


Who may sue for penalty. Under general stat- 
utes requiring actions to be brought by the real par- 
ty in interest, and subsequently enacted provisions of 
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a workmen’s compensation law expressly authorizing 
a board or commission to sue for penalties, it has 
been held that a suit may be brought against an em- 
ployer, for penalties for failure to make required 
reports of injuries, by either the board*® or the 
state as the real party in interest.*® 


Venue. Under statutes making it a misdemeanor 
for an employer to refuse or neglect to “make” a re- 
port of injuries sustained by an employee and to 
“mail” the same to the ittdustrial board, the offense 
of such neglect or failure is completed in the county 
of the employer’s place of business,’ so that the 
venue of an action to collect a fine for such offense 
lies in the county wherein the employer’s place of 
business is situated;** although “under a statutory 
provision punishing a failure to “file” with the board 
evidence of a compliance with certain provisions of 
the act, the neglect is punishable in the county where- 
in the filing should have been done, which is the 
county wherein the board has its offices.*® 


Punishment. Under a statute providing that an 
employer’s failure to secure the payment of compen- 
sation shall constitute a misdemeanor and have the 
effect of enabling the injured employee or his repre- 
sentatives to maintain an action for damages, the 
punishment for such misdemeanor is not limited to 
enabling the employee or representatives to sue for 
damages,®® but in addition the offending employer 
may be punished by fine or imprisonment as provided 
in general penal laws relating to punishment for mis- 
demeanors when not fixed by statute,°* 


XXV. EMPLOYER'S REPORT OF ACCIDENT; NOTICE OF DEATH TO BENEFICIARIES®? 
[By Harry Rosen] 


[§ 1486] The acts frequently require the employ- 
er to file a report of every accident resulting in injury 
to an employee,®*® the requirement being sometimes 


contained in the rules of the board or commission.°®* 
As is the ease with workmen’s compensation acts gen- 
erally,®® provisions as to accident reports should be 


sessment of a penalty as violation of 
a special requirement. pursuant to a 
constitutional amendment of art 2 § 
35, effective Jan. 1, 1924, and an or- 
der based on such violation assessing 
penalty is unlawful. Clemmer & 
Johnson Co. v. Industrial, Commission, 
147 N.E. 518, 112 Ohio St. 421. 


80. Turner vy. Albany Coca-Cola 
Bottling Co., 123 S.E. 910, 32 Ga.App. 
518. 


[a] Illustration.—Workmen’s Com- 
pensation Act § 67 (b), which impos- 
es penalties on.an employer, among 
which its deprivation of his right to 
come under the act and be exempt 
from common-law actions .by an in- 
jured employee, does not penalize his 
refusal or neglect to perform a duty 
imposed under subs (a), to file with 
the commission within thirty days 
evidence of his compliance with the 
act. Turner v. Albany Coca-Cola 
Boing. Co., 123 S.E. 910, 32 Ga.App. 
518. 


81. See statutory provisions; 
case infra this note. 


[a] Failure to comply constitutes 
refusal.—Compensation award as- 
sessing ten per cent penalty for em- 
ployer’s failure to insure liability or 
furnish satisfactory proof of ability 
to pay compensation was held not er- 
roneous because the industrial com- 


and 


mission did not find employer had 
“willfully” neglected to comply with 
statute, his failure to do so amount- 
ing to a refusal. Jones v. Cochran, 
167 S.E. 751, 46 Ga.App. 360. 


82. See statutory provisions; and 
case infra this note. | 


[a] Information held _ sufficient. 
People y. Martinez, 26 Porto Rico 226. 


83. People v. Martinez, supra. 
84. People vy. Martinez, supra. 


85. In re Burk, 118 N.E. 540, 66 
Ind.App. 435. 


86. In re Burk, supra. 
87. In re Burk, supra. 
88. In re Burk, supra. 


89. In re Industrial Board of In- 
diana, 117 N.E. 546, 65 Ind.App. 550. 


90. People v. Donnelly, 134 N.E. 
332, 232. N.Y. 423, 21,-A.L.R..1425. 


91. People vy. Donnelly, supra. 
92. Employee’s: 3 


Claim for compensation see supra §§ 
779-818. 


Neues of injury see supra §§ 762-— 


93. See statutory provisions. 


[a] Purpose of provision.—By the 
accident reporting act the legislature 


intended to place in one bureau all the 
data as to injuries where the employer 
does not carry compensation insur- 
ance. Massie v. Court of Common 
Pleas in:and for Monmouth County, 
151 A. 205, 8 N.J.Misc. 600 [aff 156 A. 
Toy ae N.J.Law 199] (P. L. [1924] p 


[b] Farmer is required to file re- 
port of accident within P. L. (1919) 
p 208, he not being exempt from lia- 
bility imposed by the act. Massie v. 
Court of Common Pleas in and for 
Monmouth County, 151 A, 205, 8 N.J. 
shes 600 [aff 156 A. 377, 108 N.J.Law 

Effect of failure to file report on 
Senn for compensation see supra § 


On failure to give notice see supr. 
§§ 775. ahr? 


94. See rules of boards or commis- 
sions. 

[a] Authority for rule.—St. (1917) 
§ 2394—-16, providing that the com- 
mission may issute subpcenas, compel 
production of books, etc., and take 
testimony, contemplates that the in- 
dustrial commission may require a 
report from the employer of acci- 
dents. KF. Eggers Veneer Seating Co. 
v. Industrial Commission of Wiscon- 
sin, 170 N.W...280, 168 Wis. 877. 


' 95. See supra § 65. 


For later cases, developments and changes in the law see Annotations, same title and Section number. 
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liberally construed.°* Only such accidents as result 
in compensable injuries must be reported®’? and this 
not unless the employer has knowledge thereof.°® 
Where certain provisions of the compensation act. re- 
quire employers. to keep a record of all “injuries” 
sustained by their employees in the course of their 
employment and to make certain reports of such 
injuries, while other provisions denominate the re- 
ports to be those of “accidents,” the latter term is 
used in the sense of something undesigned, unfore- 
seen, or unexpected.°® Where the act requires the 
‘report to be in a designated form and manner, such 
requirement must be complied with to make it ef- 
fective.1 Where the method of transmitting the re- 
port to the compensation bureau for filing is pre- 
seribed by the compensation act, compliance with 
the designated method is compliance with the act.* 
The fact that an employer has rejected the act does 
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not excuse him, under some statutes, from making the 
required reports of injuries to employees.’ 


Notice of death to beneficiaries. Under some of 
the acts it is required that the employer give notice 
of the fact of death to such beneficiaries of an’ em- 
ployee killed as a result of an injury received in the 
course of his employment‘ as are designated in a 
statement theretofore furnished by such employee 
as required by another provision of such act.> The 
necessity for the giving of such notice by the employ- 
er is done away with if the employeé has failed to 
give to the employer the statement of the benefici- 
aries entitled to share in the benefits under the act 
in the event of the employee’s death.° A statement 
by an employee given to one acting as employment 
agent for several employers is sufficient to require 
one of such employers to give notice to such em- 
ployee’s beneficiaries.” 


XXVI. EFFECT OF ACT ON OTHER STATUTORY OR COMMON-LAW RIGHTS 
OF ACTION AND DEFENSES* 


[§ 1487] A. In General. It is obvious that the 
extent to which a compensation act deprives the em- 
ployer or the employee of his causes of action or de- 
fenses depends primarily on the language of the act 
itself,’ which, by act of the parties accepting the act, 
becomes a part of the contract of service.® An exist- 


96. Massie v. Court of Common a3 


Frasier vy. L. Bamberger & Co., 


ing common-law right of action is not taken away 
unless by direct enactment or necessary implica- 
tion;1° but by express provision of the statute the 
lability provided for may be in lieu of any other lia- 
bility whatever, and the remedy under it may be 
exclusive,'? with such exceptions as the statute may 


act.—The provision of Alaska Work- 


Pleas in and for Monmouth County, 
151 A. 205, 8 N.J.Misc. 600 [aff 156 A. 
377, 108 N.J.Law 199]. 


[a] Accident reporting act should 
be liberally construed, being a remed- 
ial act of prime importance. Massie 
v. Court of Common Pleas in and for 
Monmouth County, 151 A. 205, 8 N.J. 
Mise. 600 [aff 156 A. 377, 108 N.J. 
Law 199] (P.L. [1924] p 401). 


97. Price v. Kansas City Public 
Service Co., (App.) 42 S.W.(2d) 51, 
55 [aff 50 S.W.(2d) 1047, 330 Mo. 706]; 
Wheeler vy. Missouri Pac. R. Co., 
(App.) 33 S.W.(2d) 179 [transf 42 S. 
W.(2d) 579, 328 Mo. 888]; Massie v. 
Court of Common Pleas in and for 
Monmouth County, 151 A. 205, 8 N.J. 
Mise. 600 [aff 156 A. 377, 108 N.J.Law 
Tea 


The statute “does not contemplate 
report of the accident unless it results 
in a compensable injury.” Price v. 
Kansas City Public Service Co., su- 
pra. 


[a] Thus, under the New Jersey 
act (P. L. [1924] p 401), not every 
accident must be reported, but only 
those accidents resulting in a dis- 
ability extending beyond the waiting 
period. Massie v. Court of Common 
Pleas in and for Monmouth County, 
151 A. 205, 8 N.J.Misc. 600 [aff 156 A. 
377, 108 N.J.Law 199]. 


98. Massie v. Court of Common 
Pleas in and for Monmouth County, 
supra. 


99. Texas Employers’ Ins. Ass’n 
vy. Parr, (Tex.Commn.App.) 30 S.W. 
(2d) 305 [aff (Civ.App.) 16 S.W.(2d) 
354]. 


[a] “ ‘Accident’ is an undesigned, 
unforeseen, or unexpected occurrence 
of a calamitous nature.” Texas Hm- 
ployers’ Ins. Ass’n v. Parr, (Tex. 
Commn.App.) 30 S.W.(2d) 305, 308 
[aff (Civ.App.) 16 S:W.(2d) 354]. 


é 


2 


160 A. 630, 10 N.J.Mise. 781 [aff 166 
A. 101, 110 N.J.Law 447). 

[a] Employer’s letter giving sta- 
tus of case is not a compliance with 
the statute requiring an accident re- 
port to be on a form designated 
“supplemental report.” Frasier v. L. 
Bamberger & Co., 166 A. 101, 110 N. 
tay 447 [aff 160 A. 6380, 10 N.J.Misc. 

Slo 


2  Loeloff vy. Kelly Press Division 
of American Type Foundry Co., 163 A. 
1, 10 N.J.Misc. 1156 [aff 166 A: 203, 
110 N.J.Law 507]. 


[a] Mailing of report by the em- 
ployer to the department of labor (1) 
is a sufficient “reporting of the acci- 
dent” (Loeloff v. Kelly Press Division 
of American Type Foundry Co., 163 
Avni, 10 Ne) Mise. 11565 [aft 166s A. 
203, 110 N.J.Law 507]) (2) so as to 
preserve to the employer the defense 
of limitations (see infra § 739). 


3. In re Burk, 118 N.E. 540, 66 
Ind.App. 435. 


[a] Thus an employer who has 
availed himself of Workmen’s Com- 
pensation Act §§ 2, 3, exempting him 
from payment of compensation after 
posting due notice, must make re- 
ports required by § 67 as to injuries 
to employees, in view of §§ 9, 19, 67, 
and Burns St. Annot. (1914) § 8021. 
in ee Burk, 118 N.B. 540, 66 Ind.App. 


4. See statutory provisions. 


What constitutes in course of em- 
ployment see supra §§ 404-409. 


5. Notice of beneficiaries entitled 
to benefits in case of death of em- 
ployee see supra § 264. 


6. See statutory provisions. 


7. Alaska Treadwell Gold Mining 
oe Ve Crinis, 255 4:7 810) -k67C.C.A. 


[a] 
*By S. BOYD DARLING (§§ 1487-1508). 


Employer within provisions of 


men’s Compensation L. § 9, requiring 
an employer who has been furnished 
by the employee with the names and 
addresses of his beneficiaries to notify 
them of his death, applies to an em- 
ployer which, with other companies, 
hired men through a common agent, 
who was furnished with such state- 
ment. Alaska Treadwell Gold Mining 
Oe v.) Crinis, 255. -F2(810,-167.C.GsAc 


8. See statutory provisions; and 
Shade v. Ash Grove Lime, etc., Co., 
139 BP.) 1193, 192 Kan, 246 Pafé 144 23 
249, 93 Kan. 257]; Stetz v. Mayer 
Foot. ete; Co;, 156 NW, STL 637 wis: 


9. Uva v. Alonzy, 163 A. 612, 116 
Conn. 91; Walsh vy. A. Waldron & Sons, 
153 A. 298, 112 Conn. 579, 78 A.L.R. 
1301; Keeran v. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 413; Rushing v. Bartlett, 
197 Ill.App. 278; Reese v. Bartlett, 
197 Ill.App. 272; Hagenback v. Lep- 
pert, 117 N.E. 581, 66 Ind.App. 261; 
State ex rel. Brewen-Clark Syrup Co. 
v. Missouri Workmen’s Compensa- 
tion ommiaece 8 S.W.(2d) 897, 320 
Mo. A 


10. King v. Viscoloid Co., 106 N, 
BH. 988, 219 Mass. 420, Ann.Cas.1916D 
1170; Graszkowski v. White Brothers 
Smelting Corporation, 18 Pa.Dist.& 
Co. 438; Depre v. Pacific Coast Forge 
Co., 276 P. 89, 151 Wash. 430. 


[a] Right of action against third 
person.—Provision in the compensa- 
tion act that injured employee’s 
rights and remedies granted therein 
shall exclude others applies only to 
rights and remedies theretofore ex- 
isting in favor of employee or de- 
pendents against employer and does 
not apply to rights of employee 
against third persons. McKenzie v. 
Missouri Stables, 34 S.W.(2d) 136, 225 
Mo.App. 64. 


11. U.S.—Mobile & O. R. Co. v. In- 
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provide.*? 


[§ 1488] B. Between Employee and Employer!*— 
1. Exclusiveness of Remedies Afforded by Acts—a. 
In General. Unless the statute otherwise provides,** 
the remedies afforded by the Workmen’s Compensa- 


dustrial Commission of Illinois, 28 F. 
(2a) 228; Sarber v. Attna Life Ins. 
Co., 23 F.(2d) 434 [cert den 48 S.Ct. 
561, 277 U.S. 577, 595, 72 Nd. 996]; 
Martin v. Kennecott Copper Corpora- 
tion, 252 EF. 207. 


Ala.—Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56. 


Cal.—Pecor y. Norton-Lilly Co., 295 
P, 582, 111 Cal-App. 241; Helme v. 
Great Western Milling Co., 185 P. 510, 
43 Cal.App. 416. 


Conn.—Pallanck v. Donovan, 136 A. 
Atty 105) Conns 59a. 


Iowa.—Eddington y. Northwestern 
Bell Telephone Co., 202 N.W. 374, 201 
Iowa 67; Double v. Iowa-Nebraska 
Coal Co., 201 N.W. 97, 198 Iowa 1351. 


Kan.—Echord v. Rush, 261 P. 820, 
124 Kan. 521 [rev 251 P. 1112, 122 
Kan. 260]; Shade v. Ash Grove Lime, 
etc., Co., 139 P. 1193, 92 Kan. 146 [aff 
144 P. 249, 93 Kan. 257]. 


La.—Labourdette v. Doullut & Wil- 
liams Shipbuilding Co., 100 So. 547, 
156 La. 412; Daigle v. Moody, (App.) 
etek 842 [aff 144 So. 596, 175 La. 
53]. 


Me.—Nadeau Vv. 
Light & Power Co., 
Me. 325. 


Mass.—Gillard’s Case, 138 N.E. 384, 
244 Mass. 47; McDonnell v. Berk- 
shire St. Ry. Co., 187 N.E. 268, 243 
Mass. 94; King v. Viscoloid Co., 106 
N.E. 988, 219 Mass. 420, Ann.Cas. 
1916D 1170. 


Minn.—Christ v. Chicago & N. W. 
Ry. Co., 224 N.W. 247, 176 Minn. 592; 
Novack v. Montgomery Ward & Co., 
198 N.W. 294, 158 Minn. 505; Hyett v. 
Northwestern Hospital for Women 
aS Children, 180 N.W. 552, 147 Minn. 


Mo.—De May v. Liberty Foundry 
Co., 37 S.W.(2d) 640, 327 Mo, 495. 


Mont.—Wirta v. North Butte Min- 
ing Co., 210 P. 332, 64 Mont. 279, 30 
A.L.R. 964. 


N.Y.—Clark vy. Monarch Engineer- 
ing Co., 161 N.E. 436, 248 N.Y. 107; 
Maloney vy. Levy & Gilliland Co., 163 
N.Y.S. 505, 176 App.Div. 470; Parker 
Sheet Metal Works y. Allied Mutuals 
Liability Ins. Co., 208 N.Y.S. 337, 124 
Misc. 756 [aff 214 N.Y.S. 895, 216 App. 
Div. 746]; Sullivan v. Booth & Flinn, 
202 N.Y.S. 807, 122 Misc. 288 [aff 205 
N.Y.S. 954, 209 App.Div. 897 (leave to 
appeal den 206 N.Y.S. 360, 210 App. 
Div. 347)]; Connors v. Semet-Solvay 
Co., 159 N.Y.S. 431, 94 Misc. 405. 


Pa.—Stern y. Philadelphia Rapid 
Transit Co., 17 Pa.Dist.&Co. 665. 


Tex.—Oilmen’s Reciprocal Ass’n v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
Federal Surety Co. v. Jetton, (Commn. 
App.) 44 S.W.(2d) 923; Texas Em- 
ployers’ Ins. Ass’n v. Price, (Civ. 
App.) 291 S.W. 287 [rev (Commn. 
App.) 296 S.W. 284]. 


Wash.—Replogle v. Seattle School 
Dist. No. 1, 147 P. 196, 84 Wash. 581; 
Peet v. Mills, 136 P. 685, 76 Wash. 437, 
L.R.A.1916A 358, Ann.Cas.1915D 154. 


Wis.—Cermak vy. Milwaukee Air 
Power Pump Co., 211 N.W. 354, 192 
Wis. 44; Sheban v. A. M. Castle & 
Co., 201 N.W. 379, 185 Wis. 282; Ven- 
nen v. New Dells Lumber Co., 154 N. 


Caribou Water, 
108 A. 190, 118 
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tion Act are exclusive wherever the act by its terms 


W. 640, 161 Wis. 370, L.R.A.1916A 273, 
Ann.Cas.1918B 293; Milwaukee  v. 
‘Althoff, 145 N.W. 238, 156 Wis. 68, L. 
R.A.1916A 327. 


{a] Action against president of 
employing corporation.—Since the 
enactment of the compensation act an 
employee cannot sue for damages for 
injuries against the president of the 
employer corporation individually, all 
rights of action against every person 
being abolished by the statute. Peet 
v. Mills, 136 P. 685, 76 Wash. 437, L. 
R.A.1916A 358, Ann.Cas.1915D 154. 


[b] Libel in admiralty for per- 
sonal injuries.—A libel for personal 
injuries, which alleges that libelant 
was injured while engaged in an ex- 
trahazardous employment on_ the 
premises of his employer, in the state 
of Washington, that he received from 
the industrial insurance commission 
of the state a specified sum as a gra- 
tuitous payment out°of a fund provid- 
ed by the state, and to which defend- 
ant had never contributed, and that 
the amount received was not accepted 
as payment for any of the injuries 
sustained, shows that libelant after 
the injuries obtained relief under 
Workmen’s Compensation Act (Wash. 
L. [1911] ¢ 74), which abolishes civil 
actions for damages by workmen for 
personal injuries, and he cannot pro- 
ceed in admiralty for compensation 
for the injuries. The Fred BH. Sander, 
212) p40. 


12. Helme y. Great Western Mill- 
ine? Conelsh UP 510243) CalApperaic; 
Nulle v. Hardman, Peck & Co., 173 N. 
Y.S. 236, 185 App.Div. 351; Ruddy v. 
Morse Dry Dock & Repair Co., 176 N. 
Yess T3l 107 Mase, 199° 


13. Employer regarded as third 
person see infra §§ 1558, 1561. 


14. Marshall v. Foote, 252 P. 1075, 
81 Cal.App. 98. 


{a] Statute permitting both reme- 
dies for compensation and damages 
is construed as not requiring an ap- 
plication for compensation to be filed 
as condition precedent to action for 
damages. Marshall v. Foote, 252 P. 
1075, 81 Cal.App. 98. 


15. U.S.—Hoof v. Pacific American 
Fisheries, 279 F. 367. 


Cal.—Alaska Packers’ Ass’n vy. In- 
dustrial Accident Commission of Cali- 
fornia, 253 P. 926, 200 Cal. 579 [cert 
gr 48 S.Ct. 20, 275 U.S. 512, 72 1.Ed. 
400, and aff 48 S.Ct. 346, 276 U.S. 467, 
72 L.Ed. 656]; Burton v. Union Oil 
Co. of California, 19 P.(2d) 9, 129 Cal. 
App. 438; Butler v. Wyman, 18 P.(2d) 
354, 128 Cal.App. 736. 


Ill.—O’Brien v. Chicago City Ry. 
Colwel SNE a SOD tale ced wei AG 
L.R. 479; Yeancey v. Taylor Coal Co., 
199 Ill.App. 14; Mitchell v. Louisville, 
ete. R. (Co. 194° Til App. (77. 


Md.—vVictory Sparkler & Specialty 
Coz vic Erancks,-128 -A. 635;9147 Md. 
368, 44 A.L.R. 363. 


N.Y.—Noreen v. Vogel & Brothers, 
Inc., 1382 N.E. 102, 231 N.Y. 317; Post 
v. Burger, 111 N.E. 351, 216 N.Y. 544, 
Ann.Cas.1916B 158; La Rose yv. Don- 
nelly, 219 N.Y.S. 148, 219 App.Div. 
181; Boyle v. A. C. Cheney Piano Ac- 
tion Co., 184 N.Y.S. 374, 193 App.Div. 
408; Joyce v. Eastman Kodak Co., 
170 N.Y.S. 401, 182 App.Div. 354. 


is compulsory,!® or where it is elective and the em- 
ployer and the employee have elected to come within 
its terms,!° or where election by both employer and 
employee is presumed in the absence of notice of re- 


N.D.—State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. 


Ohio.—Lacher v. Roxana Petroleum 
Corporation, 179 N.E. 202, 40 Ohio 
App. 444; Hartley v. Victor Rubber 
Co., 23 Ohio N.P.N.S. 593. 


Okl.—Smith v. Baker, 11 P.(2d) 132, 
157 Okl. 155; Grimes Gasoline Co. v.° 
Taylor, 4 P.(2d) 688, 152 Okl. 256; 
U. S. Zine Co. v. Ross, 208 P. 805, 87 
Ok]. 21; Brown ¥. Sinclair Refining 
Co., 206 P. 1042, 86 Okl. 143. 


Utah.—Murray.y. Wasatch Grading 
Co., 274 P. 940, 73 Utah 430. 


Wash.—Wade v. Harris, 262 P. 234, 
146 Wash. 218; State v. Carroll, 162 
P. 593, 94 Wash. 531. : 


[a] Where state constitution au- 
thorizes the legislature in express 
terms to make the act exclusive of 
actions that had theretofore been pro- 
tected by the constitution, a law con- 
strued as being in the exercise of the 
constitutional authorization will have 
that effect. Shanahan y. Monarch 
Engineer ibe Co., 114 N.E. 795, 219 N. 


16. U.S.—Fuentes v. Gulf Coast 
Dredging Co., 54 F.(2d) 69; Howard 
v. Texas Co., 48 F.(2d) 888; The Lin- 
seed King, 48 F.(2d) 311 [aff 52 F. 
(2d) 129 (cert gr 52 S.Ct. 126, 284 U.S. 
610, 76 L.Ed. 522 [rev 52 S.Ct. 450, 285 
U.S. 502, 76 L.Ed. 903])]; Matheny v. 
Edwards Ice Machine & Supply Co., 
39 F.(2d) 70 [cert den 50 S.Ct. 464, 
281 U.S. 765, 74 L.Ha. 1173]. 


Ala.—Sloss-Sheffield Steel & Iron 
Co. v. Greek, 99 So. 791, 211 Ala. 95; 
Mallory S. S. Co. v. Higgins, 111 So. 
758, 22 Ala.App. 26. 


Conn.—Bogoratt v. Pratt & Whit- 
anes Aircraft Co., 157 A. 860, 114 Conn. 


Kan.—McRoberts v. National Zinc 
Co., 144 P. 247, 93 Kan. 364; Shade v. 
Ash Grove Lime, ete., Co., 139 P. 1193, 
92 Kan. 146 [aff 144 P. 249, 93 Kan. 
257). s 

Ky.—Partin’s Adm’r v. Black Moun- 
tain Corporation, 36 S.W.(2d) 1, 237 
Ky. 556. 


Me.—Nadeau_ vy. 
Light & Power Co., 
Me. 325. 


Mich.—Oleszek v. Ford Motor Co., 
186 N.W. 719, 217 Mich. 318. 


Minn.—State v. District Court, 
Hennepin County, 166 N.W. 185, 139 
Minn, 205. 


Mo.—Cox v. Missouri Pac. R. Co., 
61 S.W.(2d) 962; Pfitzinger, to Use of 
Stotscky y. Shell Pipe Line Corpora- 
tion, 46 S.W.(2d) 955, 226 Mo.App. 
861; Sylcox v. National Lead Co., 38 
S.W.(2d) 497, 225 Mo.App. 543; Piatt 
v. Swift & Co., 176 S.W. 434, 188 Mo. 
App. 584 (Kansas act). 


N.J.—Tutino v. Ford Motor Co., 168 
A. 749, 111 N.J.Law 435; Young v. 
Sterling Leather ;Works, 102 A. 395, 
91 N.J.Law 289. 


Or.—Lull v. Hansen-Hammond Co., 
270 P. 402, 126 Or. 450. 


Pa.—Robinson vy. Atlantic Elevator 
Co., 148 A. 847, 298 Pa. 549; Swartz 
v. Conradis, 148 A. 529, 298 Pa. 343; 
Persing vy. Citizens’ Traction Co., 144 
A. 97, 294 Pa. 230. 


Caribou Water, 
108) AL 19059228 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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jection ;!7 but a state compensation act, even though 
in terms exclusive, does not affect an employee’s rem- 
edy in damages under a federal law which to that 
extent supersedes the state enactment,!® and, where 
exclusiveness of remedy is conditioned on existence 
of certain facts, the bringing of an action for dam- 
ages is not barred in the first instance, but the non- 
existence of facts on which exclusiveness of remedy 
is predicated must be set up as a defense, and prov- 
ed. 1s 


Municipal pensions or compensation. A state 
compensation law binds cities as employers within 
its terms with respect to city officers and employees 
injured in the city’s service,?° superseding similar 
provisions in the city charter,?! unless the act in ex- 
press terms excludes city employees from its benefits 
when and so long as provision for them is made in the 
city charter,” or unless the charter has been framed 
by the city independently of the legislature under a 
provision of the state constitution and is interpreted 
to entitle the injured employee to a pension inde- 
pendently of his right to compensation,?* or unless 
the charter in terms supplements the act, entitling the 
employee or his dependents to a pension after com- 
pensation under the act ceases,?* in which ease pay- 
ment of compensation under the act,?® or waiver by 
the employee of his right thereto,?° is a condition 
precedent to a pension under the charter; but nei- 
ther where the act excludes city employees, who have 
pension rights under the charter, from compensation 
under the act,?7 nor where the charter supplements 
the act, giving the employee an election between com- 
pensation under the act and pension under the char- 
ter,?* is the employee entitled to elect between com- 
pensation or pension on the one hand, and a right to 
sue for damages on the other.?® 


Failure to furnish medical attention. Where an 
employer in addition to subseribing to the Work- 
men’s Compensation Act makes a separate contract 
with employees to furnish medical treatment for ill- 


Tenn.—Williams vy. Carolina, C. &]W.(2d) 52. 
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Neb.—Navracel v. Cudahy Packing 
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ness or injuries in consideration of deductions from 
wages, the remedies under act and contract are eu- 
mulative, and the employer’s liability on the con- 
tract is not affected by the act;°° but, where his only 
right to be furnished medical treatment by his em- 
ployer is his right to recover therefor in a proceed- 
ing before the compensation commission, a compen- 
sated employee may not sue to recover damages for 
the employer’s breach of statutory duty to furnish 
the treatment.3+ 


Negligence in surgical treatment or in furnishing 
the same; malpractice. In jurisdictions where the 
power of the legislature in enacting a compensation 
law is confined to providing compensation for inju- 
ries incurred in the course of the employment, inju- 
ries subsequently sustained in medical treatment 
which are neither the natural nor the proximate re- 
sult of injury received in the course of employment 
are not compensable under the act, and an action for 
damages for such injuries is not barred thereby ;%? 
but in the absence of constitutional restriction, a 
compensation law permitting,®? or requiring,?* the 
employer to furnish proper medical treatment, or 
providing for readjustment of compensation in case 
of aggravation of disability,?® or providing that no 
action shall be brought against any employer subject 
to the act by any employee to recover damages for 
malpractice or improper treatment received by such 
employee from any physician or hospital,?® confines 
the injured employee to remedy under the statute 
precluding action against the employer for physi- 
cian’s malpractice; nor is the employer, under such 
circumstances, liable in damages on the ground that 
disability resulting from malpractice is nonaccidental 
where under statute only accidental injury is com- 
pensable;*7 but, where the aggravation of injuries 
is the result of the insurance earrier’s wrongful act 
and is not compensable under the act, the employee 
may recover damages therefor in an independent ac- 


ae Bross v. City of Detroit, 247 
. 714, 262 Mich. 447. 


Sa ak Co., 289 S.W. 520, 154 Tenn. 


Tex.—Oilmen’s Reciprocal Ass’n v. 
Franklin, 286 S.W. 195, 116 Tex. 59; 
Middleton vy. Texas Power, etc., Co., 
185 S.W. 556, 108 Tex. 96; Castleberry 
v. Frost-Johnson Lumber Co. of Tex- 
as, (Civ.App.) .268 S.W. 771 [aft 
(Commn.App.) 283 S.W. 141]. 


Wis.—Johnson vy. Wisconsin Lum- 
ber & Supply Co., 234 N.W. 506, 203 
Wis. 304, 72 A.L.R.-1279; Knoll v. 
Shaler, 192 N.W. 399, 180 Wis. 66. 


[a] Under statute compensating 
for accidental injury, and excluding 
all other rights and remedies of em- 
ployee on his acceptance of the act, 
a common-law remedy is barred on 
proof of employee’s acceptance: (1) 
Where injuries are chargeable to em- 
ployee’s negligence. Horn vy. Plant- 
ers’ Products Co., (Ga.App.) 151 S.E. 
552. (2) Where injuries are charge- 
able to breach of any duty to the em- 
ployee arising out of the relation be- 
tween them. Webb v. Tubize-Chatil- 
lon Corporation, 165 S.E. 775, 45 Ga. 
App. 744. 


17. U.S.—Scott v. White Eagle Oil 
& Refining Co., 47 F.(2d) 615. 


Alaska.—Aho v. Chichagoff Mining 
Co., 6 Alaska 528. 


Mo.—Lally y. Morris, (App.) 26 S. 


% 


Co., 191 N.W. 659, 198 N.W. 768, 109 
Neb. 506, 


Or.—Lull v. Hansen-Hammond Co., 
270 P. 402, 126 Or. 450; Warner v. 
eynnes. 235 P. 305, 230 Pp. 362, 114 Or. 


Pa.—Swartz v. Conradis, 148 A. 529, 
298 Pa. 343. 


18. Delaware, L. & W. R. Co. v. 
Peck, 255 F. 261, 866 C.C.A. 431; Ward 
yore R. Co., 129 N. Es. 886;, 230) N.Y. 


Conflict between state and federal 
laws see supra §§ 49-61. 


19. Kampmann y. Cross, (Tex.Civ. 
App.) 194 S.W. 437. 


20. Cornett v. City of Chattanooga, 
56 S.W.(2d) 742, 165 Tenn. 563. 


21. Purdy v. Sault Ste. Marie, 155 
N.W. 597, 188 Mich. 573, Ann.Cas. 
1917D 881. 


22. State y. Carroll, 162 P. 593, 94 
Wash. 531. 


23. Markley v. City of St. Paul, 
172 NW. 215, 142 Minn. 356. 


24. Doyle v. City of Saginaw, 243 
N.W. 27, 258 Mich. 467. 


25. Doyle v. City of Saginaw, su- 
pra. 


alae State vy. Carroll, 162 P. 593, 94 
Wash. 531. 


28. Bross v. City of Detroit, 247 
N.W. 714, 262 Mich. 447. 


29. Election between compensa 
tion and damages generally see in- 
fra §§ 1506-1510. 


30. Ashby v. Davis Coal & Coke 
Co., 121 S.B. 174, 95 W.Va. 372, 33 A. 
LR. 12015 


31. See infra § 1506. 


32. Steiner v. Goodyear Tire & 
Rubber Co. of California, 300 P. 980, 
115 Cal.App. 162; Smith v. Golden 
State Hospital, (Cal. App.) 296 P. 127. 


33. Nall v. Alabama Utiliti 
138 So. 411, 224 Ala. 33. hoa 


34. Compton y. Carter Oil oR 
aire: Coa. 2838 

35. 
155 P. 
319. 


Ross v. Erickson Constr. Cat 
153, 89 Wash. 634, L.R.A.1916F 


36. McConnell v. Hames, 164 S.E. 
476, 45 Ga.App. 307; Lanham v. Him- 
yar Coal Corporation, 290 S.W. 1039, 
1040, 218 Ky. 565. 


37. Hennig vy. Crested Butte An- 
thracite Mining Co., 21 P.(2d) 1115, 
92 Colo. 459. 


1482 [71 C.J.] 


tion against the carrier.** Where the statute pro- 
vides that, if an employee submits to an operation he 
shall, in addition to the surgical benefits therein pro- 
vided for, be entitled to compensation for his actual 
disability following such operation, the employee is 
entitled to have the award opened and additional 
compensation allowed under this provision.®® 


Stay of proceedings. Where a petition for a set- 
tlement under the compensation act, and an action 
at law for damages, both for the same cause of ac- 
tion, are pending, the proper practice is to stay the 
trial of the action for damages until a final determi- 
nation upon the petition.*°® 


‘Disposition of action wrongfully brought. Where, 
under the statute, an application under the compen- 
sation act waives the right to institute proceedings 
in any court, an action begun after such an applica- 
tion should be dismissed.4! But, although an action 
at law by an injitred employee is erroneously brought, 
both parties° being within the provisions of a com- 
pensation ‘act, the court, in case it has jurisdiction 
of proéeedings to obtain compensation, should not 


dismiss the action, but should retain it for the reme- 


dy to which plaintiff may prove his right;*? but, 
where in such case the action is over the objection 
permitted to proceed to trial and judgment, the judg- 
ment must be reversed and the court on appeal ean- 
not treat the verdict as an award of compensation, 
or direct a judgment for any amount on the reecord.*? 
ft 

38. ANtna Life Ins. Co. v. Watts, 
296 P. 977, 148 Okl. 28. 


39. Black Mountain Corporation v. 
a ee 49 S.W.(2d) 318, 243 Ky. 
527. 


TDR h32 5 
R. 606; 
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etc.,: Accessories: Co.,.8 .W.G.G. 6; 22 
h Grigori v. Canadian Na- 
tional Rys., (Alta.) [1923] 1 Dom.L. 
McCormick y. Kelliher Lum- 
ber.Co.;) LU UBiGin422, 6 °B.W-.C.C. “947; 


Ge 4 Ae 


{§§ 1488-1489 
Retention of action for damages to award compen- 
sation. Under the English act*+ and those statutes 
patterned thereafter,*® if, within the time limited 
for taking proceedings for compensation, an action 
is brought to recover damages independently of the 
act for injury caused by any accident, and it is de- 
termined in such action that the injury is one for 
which the employer is not liable, but that he would 
have been liable to pay compensation, the action shall 
be dismissed,*® but the court may enter judgment for 
the employer without prejudice to the employee’s 
right to elect between an appeal therefrom and an 
application for compensation under the act,** or may, 
if plaintiff so choose, proceed to assess the compen- 
sation,*® but may deduct from suclt compensation all 
or part of the costs which in its judgment have been 
caused by plaintiff bringing an action instead of pro- 
ceeding under the compensation act.*9 Where plain- 
tiff received a permanent injury entitling him to a 
greater amount of damages than allowed by the 
board, the court will assess damages in an action and 
give judgment therefor with costs, upon notice to the 
board.®® Thereupon the board may either adopt the 


‘judgment or to take such other course as advised.®4 


[§ 1489] b. Matters Not within Scope of Acts— 
(1) In General. A compensation act that is com- 
pulsory or that has been accepted by both employer 
and employee excludes other remedies only when con- 
ditions existing in a particular case have brought it 
within the terms of the act.°2 The mere fact that 


act, and to reserve leave to apply to 
fix the amount, should the parties not 
agree, will not operaté in bar of plain- 
tiffs appeal from. the dismissal of 
the negligence action, where plaintiff 


40. Simas v. Dugan, (R.I.) 116 A. 
755. ¢ 


-41. Zilch v. Bomgardner, 110 N.E: 
459, 91 Ohio St. 205. 


' 42. Shade v. Ash Grove Lime, ete., 
Co:,-139 P. 11938, 92 Kan. 146 [aff 144 
P, 249, 93 Kan. 257]. 


43. McRoberts v. National 
Co., 144 P. 247, 93 Kan. 364. 


{a] Reason for rule.—‘‘The ele- 
ments-which enter into a recovery of 
compensation differ radically from 
those which warrant a recovery of 
damages, and the evidence which 
would support the issue in one is in- 
appropriate to offer in support of the 
other.” McRoberts v. National Zine 
Co., 144 P. 247, 93 Kan. 364, 368: 


44, Workmen’s Compensation Act 
(1906) § 1 (8). 


45. See statutory provisions. 


46. Rosie v. Mackay, 2 B.W.C.C. 
150, 46 Sc.L.Rep. 999. 


47. Lilja v. Granby Consolidated, 
21 B.C. 384, 8 West.Wkly. 690. 


' 48. Potter v. Welch, [1914] 3 K.B. 
1020, -7 B.W.C.C. 788; Slavin v. Train, 
5 B.W.C.C. 525; Kyle v. McGintys, 4 
B.W.C.C. 389, [1911] S.C. 589 (holding, 
however, that the privilege to have 
compensation assessed was personal 
to the party suing and that, in an 
action by the father of the employee, 
the mother and sisters were not enti- 
tled, they having made no claim with- 
in the statutory period); Greenwood 
v. Greenwood, 1 B.W.C.C. 247, 97 L.T, 
Rep.N.S. 771; Baird v. Higginbotham, 
3 F. (Ct.Sess.) 673 (where application 
was held too late); Neale v. Electric, 


Zinc 


Wilson v,. Kelly, 14 B.C. 485; 
v. Granby Consolidated, (B.C.) 8 
West. Wkly. 690; Uhlenburgh  v. 
Prince Albert Lumber Co., (Sask.) 9 
Dom... R. 639, 23 West.L.R. 539: Iven- 
hoe Gold Corp. v. Symonds, 4 Austr. 
CTAB. 64205 


‘fal On reversal of judgment for 


damages the employee is in his orig- 


inal position and may ask the trial 
judge for an assessment of compen- 


sation. McCormick y. A. T. Kelliher 
Lumber Co., 18 B.C. 57, 7 B.W.C.C. 
1025, 9 Dom.L.R. 392, 23 West.L.R. 


10. To same effect Isaacson v: New 
Ngan £19.03); 1. KBr 5395: 51 WaGic, 


[b] Case not within act.—Unless 
the employment is within the pur- 
view of the Workmen’s Compensation 
Act, and properly established, the 
court has no jurisdiction under the 
act to award compensation merely on 
the voluntary admission of the par- 
ties to such award, in an action for 
negligence. Atkinson v. Pacific 
Stevedoring, ete., Co., (B.C.) 24 Dom. 
L.R. 400, 32 West.L.R. 154, 8 West. 
Wkly. 1339. 


[ec] Im Alberta, where the trial 
judge dismisses a negligence action 
brought by a workman against his 
employer and others, but states that 
plaintiff would be entitled to compen- 
sation under the compensation act, it 
is improper to make a reference to the 
compensation in the formal deci- 
sion issued in the negligence ac- 
tion, at least where the amount of 
the compensation has not been fixed; 
a clause in the formal judgment in- 
serted at the request of defendants, 
purporting to declare that plaintiff is 
entitled to compensation under the 


Lilja’ 


had not elected to abandon the com- 
mon-law: remedy and to accept com- 
pensation under the act. Klukas v. 
Thompson, 24 Dom.L.R. 67, 31° West. 
L.R.° 438, 8 West.Wkly. 778. 


49. Cattermole v. Atlantic Trans- 
port Co., [1902] 1 K.B. 204, 4 W.C.C. 
28; Cohen v. Seabrook, 2 B.W.C.C. 
155, °25_ T.L.R. 176; Keane v. Nash, 
5 W.C.C. 142, 19 T..R. 419; Keane 
v. Nash, 5 W.C.€. 58; . Ferguson v. 
Brick, (Alta.).7, B.W.C.C. 1054. See 
Black v. Fife Coal Co., 5 B.W.C.C. 217 
[rev 2 B.W.C.C. 456, 46 Sc.L.Rep. 191] 
(where under the facts of a particu- 
lar case tender of ‘compensation was 
held' not to impose liability for costs 
on claimants). ne 


{a]- Exclusiveness of remedy.— 
This provision has been held to pre- 
vent a subsequent appHcation for ar- 
bitration. Edwards : v. Godfrey, 
[1899J)°2) QSBS 3337) AV.ESC. P32: 


goes McIver v. Tammi, 49 Ont.L. 


51. McIver v. Tammi, supra. 


_ [a]_ Judgments should declare it 
inured to benefit of the board, and 
that the amount recovered should be 
payable to the board to be dealt with 
according to provisions of statute, 
first in recouping the board for sums 
already paid by it for compensation 
and medical servicésand then applying 
the surplus as difected by the act. 
Mclver v. Tammi, 49 Ont.L. 179. 


52. Noble v. Southland Lumber Co., 
4 La.App. 281; Shinnick v. Clover 
Farms Co., 154 N.Y.S. 423, 169 App. 
Div. 236 [aff 152 N.Y.S. 649; 90 Misc. 
1]; Scheerens v. E. W. Edwards. & 
Son, 232 N.Y.S.°557, 133° Misc. 616. 


For later cases, developments and changes in the law see Annotations, samé title and section'number. 


§§ 1489-1492] 


employer and employee are subject to the act does 
not deprive them of their common-law remedies if 
conditions in the ease place it outside the scope of 
the act,®* as, for example, where the injury suffered 
was not caused by an accident,** or did not result in 
disability ;°* nor will the action at law be dismissed 
on the ground of lis pendens where a determination 
by the commission in favor of claimant is reversed 
on appeal and is still before the courts for final 
adjudication where plaintiff declares his readiness to 
abandon the action at law if the judgment of the 
commission is finally confirmed.®® 


[§ 1490] (2) Employments Not within Act.°’ 
Where the act, by its terms, applies only to employ- 
ments of a particular kind or for a restricted pur- 
pose, common-law remedies are available to an em- 
ployee injured in an employment outside the scope 
of the act,®§ as, for example, in an employment. not 
classified as hazardous,°® or,in a trade, business, or 
occupation not carried on by the employer for pe- 
cuniary gain,®® or in a business other than loading 
or unloading in connection with carriage by land 
and water.*? Where the employment is partly with- 
in and partly without the scope of the compensation 
act, and the act, or an amendment thereof, further 
provides that “to the extent that the payroll of such 
workman may and shail be clearly separable and dis- 
tinguishable,” the part of the employment within the 
act shall be separated from the part without, the 
employee is entitled to his common-law remedies if 
his injuries were received while engaged in the part 
of the employment outside the act.°” 


[§ 1491] (3) Employers Not within Act.®* 
Where certain employers under a stated contingen- 
cy are excluded from the compensation act, an em- 
ployer within the terms of the exclusion is liable 


53. Foreman Bros. Banking Co. v. 
Kelly-Atkinson Const. Co., 218 [11 
App. 356. 


54. See infra § 1493. 


61. 


55. Shinnick vy. Clover Farms Co., 62. McPHachran 
152 N.Y.S. 649, 90 Misc. 1. Con BZA P7969; 
{a] Ear bitten by a horse.—An 


employee may sue for injuries sus- 
tained in a hazardous employment by 


[a] 
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t 


60. Merriam y. Brooks, 196 N.Y. 


S. 257, 203 App.Div. 52. 


Bastle v. Chicago, R. I. & P. 
Ry. Co., 205 Ill.App. 293. 


v. Rothschild & 


Stevedore working on shore 


at common law for damages resulting from his owns 
wrong,°* as employers of minors in violation of the 
child labor law of the state;¢®> but exclusion from. 
the enumeration of employers subject to the act con- 
tained in one section thereof does not so operate, 
where another section provides for the right of em- 
ployers generally to accept the act and defendant, 
has accepted by operating thereunder.®® ae 


[§ 1492] (4) Employees and Persons Injured Not 
within Act.67 Employees and servants not subject, 
to the compensation act, either because they are en- 
titled to elect to be bound by its provisions and have 
not done so,®* or because they have been expressly 
excepted from its operation,®® as in the ease of do- 
mestic servants’® and farm laborers,’? still retain. 


the right to sue the employer in a common-law action, 


for personal injuries occasioned by his negligence; 
but one excepted from the aet may bring himsele 
within the act by a joint election of employer and 
employees under another section of the act providing. 
therefor, and thereby cut off his right to sue at law.*?, 
A volunteer who substitutes for a regular employee. 
at the latter’s request, although not an employee en-* 
titled to compensation within the-meaning of the 
compensation act in the absence of the employer’s 
consent, express or implied, may found his right of 
recovery for injuries received on the eeneral. prin- 
ciples of negligence, and, where an award under the 
act is made on that basis, it will not be disturbed ;7* 
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and so an applicant for employment who thought he . 


had been employed notwithstanding his testimony 
showed that no contract of employment had been 
completed may recover damages for injuries result- 
ing from defendant’s negligence while on his premis- 
es.74 An independent contractor injured on the 
owner’s premises is not an employee within the act, 


67. Employees within act see su- 
pra §§ 158-258. 


68. Herrmann vy. Franklin Ice 
Cream Co., 208 N.W. 141, 114 Neb. 468:> 


69. Panama R. Co. v. Minnix, 282 


135) Wash. 260; | B. 47% Couture VOGT. R., 16 Que.Pr. 


Shaughnessy v. Northland Ss. S. Co., 221 
162 P. 546, 94 Wash. 325. 


{a] Panama railread évployees,—! 
The provision of the Employers’ Lia- 


a bite from a horse, necessitating the 
amputation of a part of his ear, as it 
cannot be assumed that the legisla- 
ture intended to deprive employees of 
the right to recover damages for in- 
juries not constituting disabilities. 
Shinnick vy. Clover Farms Co., 152 N. 
Y.S.. 649, 90 Misc. 1 [aff 154 N.Y.S. 
423, 169 App.Div. 236]. 


[b] Where employee has received 
compensation under the terms of the 
act, however, he cannot recover dam- 
ages for personal disfigurement and 
pain and suffering, Connors v. Semet- 
Solvay Co., 159 N.Y.S.; 431, 94 Mise. 
405 (In this case the court said that 
the decision in Shinnick y. Clover 
Farms Co., 154 N.Y.S. 423, 169 App. 
Div. 236, is overruled by Jensen v. 
Southern Pac. R. Co., 109 N.E. 600, 
215 N.Y. 514, L.R:A.1916A. 403, Ann. 
Cas.1916B 276 [rev 37 S.Ct. 524, 244 
U.S. 205, 61 Iu.Ed. 1086]). 


56. Langlois v. G. T. R., 18 Que.Pr. 
330. 


57. 
supra §§ 74-— 


58. See cases infra he section. 


59. Parker v. Pantages Theater 
Co., 254 P. 1083,°148 Wash. 176. 


‘ 


mei yloy eae within act see) 


and on vessel.—Common-law remedy 
is available to employee required to 
work alternately on shore and vessel 
where injured on shore under mari- 
time amendment to Workmen’s Com- 
pensation Act (L. [1919] p 134). Mc- 
Eachran vy. Rothschild & Co., 241 P. 
969, 237 P. 711, 135 Wash. 260. 7 


63. _Employers within act see su- 
pra §§ 121-157. 


64. Langston vA Selden-Breck 
Const. Co., 37 S.W.(2d) 474, 225 Mo. 
App. 531. 


[a] Liability of general contrac- 
tor.— Where a compensation act 


makes general contractors liable to. 
employees of subcontractor, but ex- 


empts them from liability under the 
act if the employee is insured by his 
immediate or any intermediate em- 
ployer, an employer excluded from 
the act by its terms is still liable in 
damages for negligence resulting in 
the injury. Langston v. Selden-Breck 
Const. Co., 87 S.W.(2d) 474, 225 Mo. 
App. 131. 


65. See infra § 1500. 


66. Wangler Boiler & Sheet Metal 
Works Co. v. Industrial Commission, 
122° N.B. 366, 25°77 Til. 118. 


bility Act, giving a right of action te 
an employee of the Panama Railroad™ 
Company for negligent injury, was 
not repealed by Federal Employers’ 
Compensation Act, which recognized: 
such right and gave an alternative 
remedy on condition of its release or 


assignment. Panama R R. "Co. Vi Min- 
nix, 282 EF. 47. : 
[b] Employees ontetie salaxy lini- 


it—When the victim cannot sue unt. 


der the Workmen’s Compensation. Act,: 
because his salary is over one thou- 
sand dollars, his action lies under the. 
common law, and suit taken under the ~ 
act will be dismissed. Couture vy. G.°: 
‘Tek. Co, 16 Queirrs22n 


70. Murray v, Strike, 287 P. 
76 Utah 118. 


71, Burns v. Southern Pac. Co., 185 , 
P.. 875, 43 mo App. 667; Murray Vol 
Strike, 287 P. 922, 76 Utah 118. 


72. Caldana v. Buezenburg, 200° N. 
Y.S. 468, 206 App.Div. ‘183. 


73. Southland Cotton OIREC ory. 
Renshaw, 299 P. 425, 148 Okl. 107. 


74. Noble v. Southland Lumber 
Co., 4 La.App. 281. 


“922, 


1484 [71 C.J.] 


and may sue for damages."§ 


[§ 1493] (5) Injuries Not within Act.‘® Where 
an. injury does not fall within the Workmen’s Com- 
pensation Act, the common-law remedy is not affect- 
ed by it,77 as in case of injuries not caused by an ac- 
cident,’® or occupational disease,’® or injuries in- 
flicted intentionally or willfully,*® where the act in- 
cludes only injuries resulting from accident; but, 
where there is an injury within the act and associat- 
ed injuries without the act, only a recovery under 
the act can be had,*! as in case of temporary or per- 
manent disability plus disfigurement not amounting 
to disability,*? and, where both employer and em- 
ployee are operating under the act, thereby barring 
any action for damages, an injury for which recovery 
might have been had at common law may be compen- 
sated for under the statute, even though the injury 
is one outside the act.*® A compensation act does 
not affect an employee’s right of action for independ- 
ent injuries after an injury for which he is entitled 
to compensation under the act, although the award 
will include all matters arising out of the original in- 
jury.®# 


[§ 1494] (6) Diseases Not within Act.°> A com- 


pensation act that provides compensation only for 
injuries resulting from accident does not bar a com- 
mon-law action for damages for occupational disease 
resulting from employer’s negligence or breach of 
statutory duty,®° nor does an act giving compensa- 
tion for some occupational diseases bar the ecommon- 
law remedy for other occupational diseases not. list- 
ed;°* but a disability developing in little more than 
a week where the employee is without knowledge of 
the character of the element or force by which he is 
disabled is not an occupational disease outside the 
scope of the compensation act entitling him to recoy- 
er damages outside the act.88 


[§ 1495] (7) Failure To Comply with Lawful Re- 
quirements.*® Alleged violation of municipal or 
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constitutes a criminal offense, cannot be made the 
basis of an action for damages against an employer 
who has complied with the compensation act where 
such regulations are inapplicable to the facts of the 
case.?° Under a constitutional provision permitting 
compensation legislation taking away all rights of 
action or defenses from employees and employers, 
but providing that no right of action should be taken 
away from any employee when injury arose from fail- 
ure of the employer to comply with any lawful re- 
quirement for protection of the lives, health, and 
safety of employees, a compensation law that makes 
safety requirements of so uncertain and indefinite a 
nature as to furnish no standard to guide the em- 
ployer as to his duties cannot be made the basis of 
an action brought by the employee to recover dam- 
ages,®! even though the prescribed standard had been 
accepted and acted on for a long period of years;°? 
but also it has been stated by the same authority in 
more recent decisions that any requirement stated in 
general terms will be regarded as definite, if the 
knowledge of details nécessary to make it definite 
and certain may fairly be imputed to the employer, 
and-as authorizing a suit against him for damages by 
an injured employee,®? but not by an employee suf- 
fering from an occupational disease.°* However, the 
general obligation of care and caution resting on em- 
ployers and employees to protect life,?®> and the 
common-law duty of an employer to warn an em- 
ployee of obvious dangers in the operation of danger- 
ous machinery,®® are not lawful requirements with- 
in the meaning of the statute, the violation of which 
will give a right of action for damages against an 
employer complying with the act; itor do the gen- 
eral safety orders of the commission presumptively 
fix a reasonable and proper standard;®? nor will an 
action for damages lie against an employer for al- 
leged violation of a statute providing merely for 
cooperation of the commission with the employer in 
fixing standards of safety, there being no statutory 
obligation on the employer to take the initiative to 


statutory regulations, even though their violation 


75. Rawson  v. Jones-Winifrede 
Coal Co., 130 S.E. 492, 100 W.Va. 263, 
43 A.L.R. 330. 


76. Injuries within act see supra 
§$§ 325-486. 


77. See cases infra notes 78--S(0. 
78. Naud v. King Sewing Mach. 
Co., 164 N.Y.S. 200, 178 App.Div. 31 


{aff 119 N.H. 1061, 223 N.Y. 567 mem]. 
79. See infra § 1494. 
80. See infra § 1496. 


81. Morris v. Muldoon, 190 App. 
Div. 689, 180 N.Y.S. 319 [rev 177 N.Y. 
S.) 673,108 Mise: 143). 


“If, however, in every case where 
there could be found some injury not 
mentioned under the schedule of sec- 
tion 15 of the act, there is a separate 
right of action at common law for 
the damages sustained thereby, the 
Compensation Law would become a 
farce, and a recovery could be: had 
under the Compensation Law, with 
the right of action still existing for 
the injuries not: mentioned in the 
sehedule.” Morris v. Muldoon. 180 
N.Y.S. 319, 329, 190 App.Div. 689. 


82. Hyett v. Northwestern Hos- 
pital for Women and Children, 180 
N.W. 552, 147 Minn. 413. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


83. Freese vy. John Morrell & Co., 
237 N.W. 886, 58 S.D. 624. 


84. Ross vy. Erickson Constr. Co., 


A P. 153, 89 Wash. 634, L.R.A.1916F 


85. Compensation for disease gen- 
erally see supra §§ 335-357. 


86. Webb v. Tubize-Chatillon Corp., 
165 S.E. 775, 45 Ga.App. 744; Horn v. 
Planters’ Products Co., (Ga.App.) 151 
S.E. 552; Echord v. Rush, 261 P. 820, 
124 Kan. 521 [rev 251 P. 1112, 122 
Kan. 260]; Jellico Coal Co. v. Adkins, 
247 S.W. 972, 197 Ky. 684; Smith v. 
International High Speed Steel Co., 
120 A. 188, 98 N.J.law 574. 


87. Donnelly v. Minneapolis, Mfz. 
Co., 201 N.W. 3805, 161 Minn. 240; 
Szalkowski v. C. S. Osborne & Co., 154 
A. 611, 9 N.J.Mise. 538; Trout v. Wick- 
wire Spencer Steel Corporation, 195 
N.Y.S. 528. ‘ 


| 88. Sullivan Mining Co. v. Aschen- 
bach, 33 F.(2d) 1 [cert den 50 S.Ct. 35, 
280 U.S. 586, 74 L.Ed. 685]. 


gaccuparonel diseases see supra § 


89. Failure to comply as gross 
negligence see infra § 1497. 


90. Gibbons v. Gooding, 190 N.W. 


{ establish such standards.98& 


256, 153 Minn. 225. 


91. Chestosky v. Wolf Run Coal 
Co., 140 N.E. 126, 106 Ohio St. 122: 
Toledo Cooker Co. v. Sniegowski, 136 
N.H. 904, 105 Ohio St. 161; Patten v. 
Aluminum Castings Co., 136 N.E. 426, 
105 Ohio St. 1. 


92. See dis op Wanamaker, J., in 
Toledo Cooker Co. v. Sniegowski, 136 
N.H. 904, 104 Ohio St. 161; and D. T. 
Owen Co. v. Kalasinski, 15 Ohio App. 
211; Aluminum Castings Co. v. Pat- 
ten, 13 Ohio App. 188 (under the earli- 
er construction of the statute). 


93. Winzeler v. Knox, 143 N.E. 24, 
109 Ohio St. 503; Ohio Automatic 
Sprinkler Co. v. Fender, 141 N.E. 269, 
108 Ohio St. 149. 


94, Zajachuck v. Willard Storage 
pabtery Co., 140 N.E. 405, 106 Ohio 


95. American Woodenware Mfg. 
Co. v. Schorling, ery N.E. 366, 96 Ohio 
St. 305, Ann.Cas.1918D 318. 


$6. Winzeler v. Knox, 143 N.E. 24, 
109 Ohio St. 503. 


97. Schmidt v. Pursell, 190 P. 846, 
47 Cal.App. 440. : 


98. Stricklen v. Pearson Const. Coe., 
169: N.W. 628, 185 Iowa 95. 


§§ 1496-1499] 


[§ 1496} (8) Willful or Deliberate Act or Neg- 
ligence. Under some of the acts the proceedings for 
compensation are not exclusive in certain excepted 
eases,®® as where the injury is due to the deliberate 
intention of the employer,! or is from his willful 
act? the expression being employed in the sense of 
willful negligenee.* Under such statute, an employee 
injured by employer’s willful,* or deliberate,’ act 
may sue for damages, even exemplary damages in 
cases where allowed, and where justified by the 
facts. A willful violation of duty by the employer 
signifies a conscious violation;’? but mere negligence 
in the absence of violation of statutory requirement 
or a commission’s orders is not willfulness within 
the meaning of the rule,® nor gross negligence, a will- 
ful act done with direct object of injuring another;° 
nor does violation of law, even though deliberately 
committed, constitute deliberate intention to injure 
within the meaning of the statute.1° Where the stat- 
ute restricts the liability of the employer in such 
eases to injury arising from the willful act of the 
employer’s agent, the injured employee is not en- 
titled to sue for damages for injury arising from 
the willful act of a fellow servant, agent being one in 
authority over the servants.*? 


[§ 1497] (9) Gross Negligence. Under some stat- 
utes, gross negligence of the employer is made an 
exception to the statutory provision that proceedings 
before the commission shall be the exclusive reme- 
dy,!? but an amendatory statute omitting the words 
of exception in an earlier act changes the rule.t* 
Violation of statute or order of the ecommission,** 
especially where general in terms,!® does not of it- 
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self constitute gross “negligence bringing the em- 
ployee’s rights within the scope of the exception. In 
other jurisdictions, it has been held that a workmen’s 
compensation act that excludes actions against em- 
ployers for “damages” without limiting the exclusion 
to actions for actual damages, excludes also actions 
to recover exemplary damages for gross negligence.*® 


[§ 1498] (10) Failure To Install or Maintain 
Safety Appliances. Under some statutes, the failure 
to install or maintain safety appliances required by 
statute is made an exception to the exclusive rem- 
edy rule, and an action to recover damages for in- 
juries arising therefrom may be maintained ‘by the 
injured workman,‘? if, under the terms of the stat- 
ute, the omission is intentional,t® and the act of 
an elective officer where the employer is a corpora- 
tion.1® The rule that the compensation act does not 
exclude actions for damages resulting from viola- 
tion of a safety appliance law applies also where 
injury is caused by violation of a federal safety ap- 
pliance Jaw which by its terms extends its protection 
to employees whether engaged in interstate or local 
transit ;2° but the rule does not apply where the 
compensation act in terms excludes common-law rem- 
edies for “all accidents occurring within this Com- 
monwealth” and no exception is made for injury re- 
sulting from neglect of a statutory duty.? 


[§ 1499] (11) Violation of Safety Regulations. a 
Under some statutes, a violation of safety regulations 
is made an exception to the exclusive remedy rule, 
and an action to recover damages for injuries arising 
therefrom may be maintained by the injured work- 


) 


99. See statutory provisions. 


1. Jenkins v. Carman Mfg. Co., 
155 P. 703, 79 Or. 448; Perry v. Bev- 


erage, 209 P. 1102, 214 P. 146, 121 
Wash. 652. 

[a] Definition.—‘‘We think by the 
words ‘deliberate intention to pro- 


duce the injury’ that the lawmakers 
meant to imply that the employer 
must have determined to injure an 
employee and used some means ap- 
propriate to that end; that there 
must be a specific intent, and not 
merely carelessness or negligence, 
however gross.” Jenkins’ v. Carman 
Mfg. Co., 155 P. 708, 79 Or. 448, 453. 


2. U.S.—McWeeny v. Standard 
Boiler, ete., Co., 210 F. 507 [aff 218 
Fe 364,034) C.C.Axn 16942 


Minn.—Boek v. Wong Hing, 231 N. 
W. 233, 180 Minn. 470, 72 A.L.R. 108. 


Ohio.—Vayto v. River Terminal & 
Railway Co., 18 Ohio N.P.N.S. 305. 


Okl.—Adams v. Iten Biscuit Co., 162 
P. 938, 63 OKI. 52. 


Tex.—Middleton v. Texas. Power, 
etc., Co., 185 S.W. 556, 108 Tex. 96. 


[a] Payment of compensation 
will prevent the employer from be- 
ing held otherwise liable under the 
English act. Codling v. Mowlem, 
PLAINS VIS BY 1055" 7 LBW! GC, =786 
{aff [1914] 2 K.B. 61, CUB Wa Cle. 6a 


3. McWeeny v. Standard Boiler, 
etc.,Co., 210 F: 507 faff. 218 F. 361, 
£34 CiChA.2169']s 


[a] Intention to injure not neces- 
sary.—‘If the contention urged by 
defendant that a willful act had to 
be an act coupled with an intention 
to injure the employee were the cor- 
rect construction-of those terms of 
the statute, when the employers of 


laborers, so long as they themselves 
or their employees did not criminally 
injure their employees, could incur no 
liability no matter how recklessly or 
carelessly they conducted their busi- 
ness without any regard to the safe- 
ty of those they employed.” Mc- 
Weeny v. Standard Boiler, etce., Co., 
210. F. 507, 511, [aff 218. Fk. 361,.134 C. 
GAs 1691. . 


4  Gildersleeve v. Newton Steel 
Co., 142 N.E. 678, 109 Ohio St. 341; 
U. S. Zine Co. v. Ross, 208 P. 805, 87 
OK]. 21; Castleberry v. Frost-Johnson 
Lumber Co., (Tex.Commn.App.) 283 
S.W. 141 [aff (Civ.App.) 268 S.W. 
771]; Perry v. Beverage, 209 P. 1102, 
121 Wash. 652. 


5. Heikkila v. Ewen Transfer Co., 
297, B. 373,.135..0Or; 6381;., Delthony v. 
Standard Furniture Co., 205 P. 379, 
119 Wash. 298. 


6. Castleberry v. 
Lumber Co., 
S.W. 141. 


7. May v. Belleville Enameling & 
Stamping Co., 247 Ill.App. 275. 


8. Helme v. Great Western Milling 
Co., 185 P. 510, 43 Cal.App. 416. 


9. Gildersleeve v. Newton Steel 
Co., 142 N.B. 678, 109 Ohio St. 341. 


10. Heikkila v. Ewen Transfer Co., 
297 BP. 373, 185 Or. 631; Delthony v. 
Standard Furniture Co., 205 P. 379, 
119 Wash. 298. 


Violation of: 
Child labor laws see infra § 1500. 
Safety regulations see infra § 1499. 


11. Gildersleeve v. Newton Steel 
Co., 142 N.E. 678, 109 Ohio St. 341. 


12. San Francisco Stevedoring Co. * 


Frost-Johnson 
(Tex.Commn.App.) 283 


v. Pillsbury, 149 P. 586, 170 Cal. 321. 


°13. Lockhart v. Southern Paci: eo. 
267 Pa 591.91. CalvApp.27705 


14. Schmidt v. Pursell, 190 Pe big 
47 Cal.App. 440. . 


15. Helme v. Great Western Miu 
ing Co., 185 P. 510, 43 Cal.App. 416. 


16. Castleberry v. Frost-Johnson 
Lumber Co., (Tex.Commn.App.), 283'S. 
W. 141 [aff (Civ.App.) 268 S.W. 774}. 
But see Middleton v. Texas Power, 
etc. Co. 185 S.W: 556, 108 Tex. 96 
(where earlier statute expressly: 'ex- 
cepted exemplary damages for eros 
negligence). 

17. Forrest v. Roper Furniture Co., 
108 N.E. 328, 267 Ill. 331; Maly v. 
Belleville Bnameling & Stamping Co., 
247 Ill.App. 275; Wolff v. Foote Bros. 
Gear & Mach. Co., 207 Ill.App. 311; 
Varney v. Ajax Forge Co., 204 Ill.App. 
208; Zilch v. Bomegardner, 110 NE. 
459, 91 Ohio St. 2005 Jenkins v. Car- 
man Mfg. So., 155 P. 708, 79 Or. 448. 


18. Forrest v. Renee Furniture Co., 
108 N.E. 328, 267 Ill. 331 [aff 187 Ill. 
App. 504]; May-v. Belleville Enamel- 
ing & Stamping Co., 247 Ill.App. 275; 
Bogert v. Chalmers & Williams, 207 
til.App. 457; Varney v. Ajax Forge 
Co., 204 Til. App. 208. 


19. Brimie v. Belden Mfg. Co., 122 
N.E. 75, 287 Ill. 11; Von Boeckmann 
v. Corn Products Refining Co., 113 N- 
E. 902, 274 Ill. 605. 


20. Delaware, L. & W. R. Co. v. 
Peck, 255 F. 261, 166 C.C.A. 431; Ward 
eres R. Co., 129 N.E. 886, 230 N-Y. 


21. ‘Welsch v. Pittsburgh Terminal 
ie Corporation, 154 A. 716; 303 Pa. 
5 


22. Violation of law as constitut- 
‘ing™ eureee intention to injure see 
supra § 149 
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man,2? if, under the terms of the statute, the omis- 
sion is intentional,?* and the act of an elective officer 
where the employer is a corporation.?® 


[§ 1500] (12) Violation of Child Labor Laws.?° 
Although there is authority to the contrary,*’ it is 
generally held that employment of a minor in vio- 
lation of the child labor law places him outside the 
terms of the compensation act and entitles him or 
his administrator to sue for damages for the in- 
juries or death,?® notwithstanding the employer’s 
acceptance of the act,?® and, under some statutes, 
notwithstanding an acceptance of the act by the 
minor,?° or absence of classification required of mi- 
nors legally permitted to work,?1 and even though 
the minor secures employment by falsely or mistaken- 
ly stating his age;?? nor is the minor’s right to 
proceed with the common-law remedy affected by 
another statutory provision entitling him to double 
compensation under the compensation act where it 
expressly reserves the minor’s right to the common- 
law remedy,®* or by a release given by the minor’s 
guardian to the employer on the ground that the 


claim against him was regulated by the compensation, | 


j 
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law.*4 Under the-statutes.in some states qualifying 
the general rule, the employment must have been 
in willful and’ known violation of the child labor law 
to deprive the employer of the protection: afforded 
by the compensation act,?> and a failure to guard 
machinery as required by the child labor law does 
not of itself establish the fact that the employment 
was a known and willful violation of that law,*® al- 
though, under the terms of the child labor law, the 
bringing of an action for damages may be author- 
ized on the basis of failure to guard machinery as 
well as on the unlawful employment.?7 The general 
rule that violation of the child labor law of:a state 
subjects the employer to liability in damages for 
injuries received by the minor dees not apply when 
the illegality of the employmentxarises solely from 
violation of a municipal. ordinanee.?8 ¢ 


[§ 1501] c. On Rejection of Act. An employer 
who has rejected the compensation act may be sued 
by an injured employee even though the latter has 
himself accepted the act, in a common-law action for 
damages,?® or under an unrepealed factory act,*° 
or under a section of the code providing an alterna- 


_ 23. MeWeeny.v. Standard Boiler, 
etc., Co., 210 F. 507 [aff 218 F. 361, 
134 C.C.A: 169]; Burnes’ v. Swift & 
Co., 186 Ill.App. 460; Depre v. Pacific 
SAIN Forge Co., 276 P. 89, 151 Wash. 
430. 

24. Von Boeckmann v. Corn Prod- 
ucts Refining Co., 113 N:E. 902, 274 
Til. 605; Burnes v. Swift & Co., 186 
Ill: App. 460. 


_ (25. Von Boeckmann v. Corn Prod- 
uets Refining Co., 113 N.E. 902, 274 Ill. 
605; Burnes v. Swift & Co., 186 Ill. 
App. 460. 


626.5, Violation of law as constitut- 
ing deliberate intention to injure see 
supra, §. 1496... = . 

27. Noreen vy. Vogel, 132 N.E. 102, 
231,-N.¥...31%; Humphries v, Boxley 
Bros, .Co,,, 135 S.E. 890, 146 Va. 91, 49 
A.L.R. 1427, : 
4°13] For history of conflict in New 
York see Decker v. Pouvailsmith Cor- 
poration, 233 N.Y.S. 407, 225 App.Div. 
‘489. 

28. -Del.—Widdoes v. 
344, 88. Del.° 4 

Iowa.—Sechlich _v. Harris-Emery | 
Co., 169 N.W. 325, 184 Iowa 1025. 


Mich.=Grand Rapids ‘Trust Co. v.: 
Petersen Beverage Co., 189 N.W: 186, : 
219 Mich. 208. é : 


Neb.—Benher v. Evans aundry.Co., 
222 N.W. 630, 117 Neb,-701, 60 A.L.R. | 
830. ee og 

N.J.—Mauthe v. B. .& .G.--Service 
Station, 139 A..245, 5 N.J.Mise, 981. 


Ohio.—Kutz v. Acklin Stamping Co., | 
8 Ohio App. 70 [aff 120° N.By 229, 98: 
Ohio St. 61, 14 A.L.R.' 812]. : 

Tenn.—-Knoxville News Co: v. Spitz- 
er, 279 S.W.,1043, 152. Tenn. .614; 
Western Union Telegraph Co. v, Aus- 
brooks, 257 S.W.. 858, 148 Tenn, 615, 
33 A.L:R. 330; ‘Manning: v..American 
Clothing Co., 247 S.W. 108, 147 Tenn. 
274. ; 3 


Vt.—Wlock v. Fort Dummer Mills, 
129-A. 311; 98 Vt. 449.: “ye 

W.Va.—Morrison» v. Smith-Poca- | 
hontas Coal Co., 106 S.E. 448, 88 WwW. 
Vales. 


29. See. cases supra note 28. 


Laub, 129 A. 


| ages. 


20. See infra § 1407. 


81. Benner v. Evans Laundry Co., 
aan N.W. 630, 117 Neb. 701, 60 A.L.R. 


32. Iowa.—Sechlich v. Harris-Em- 


‘ery Co., 169 N.W. 325, 184 Iowa 1025. 


Mich.—Grand Rapids Trust Co. v. 
Petersen Beverage Co., 189 N.W. 186, 
219 Mich. 208. 


N.J.—Lesko v. Liondale Bleach Dye 
. EST Works, 107 A. 275, 93 N,J. 
aw 4, 


Tenn.—Knoxville News Co. v. Spitz- 
er, 279 S.W. 10438, 152 Tenn, 614. 


Vt.—Wlock y. Fort Dummer Mills, 
129 Ay 311, 98 Vt. 449: 


W.Va.—Morrison v. Smith-Poca- 
hontas Coal Co., 106 S.E. 448, 88 W. 
Va: 158. 


“The prohibition declared by the 
statute is absolute and unconditional, 
and one who employs a young person 
to perform a service thus regulated or 
forbidden cannot be heard to say in 
excuse that he was misinformed as to 
the employee’s age, or that he was 
deceived by the apparent maturity 
of the person employed. To hold 


otherwise would be to open the door | 


to wholesale violation of the statute. 
The adoption of such rule would be in 


| effect to amend the statute by reading 
Jinto it the word ‘knowingly,’ or oth- 


er ‘equivalent expression.” Sechlich 
v. Harris-Emery Co., 169 N.W. 325, 


| 326, 184 Iowa 1025. 


“- 93. Mauthe v. B. & G. Service Sta- 
tion, 189 A. 245, 5 N.J.Misc. 981. 


34. Stetz v. F. Mayer Boot, ete. 
Gor 156 N-W. 971, 163° Wis; 151," Ann: 
Cas.1918B 675. 


85. See cases infra this note. 


[a]: In Kentucky (1) under amend- 
atory law of 1924, willful and known 
violation of child labor law in em- 
ploying one under age must be shown 
in support of action to recover dam- 
Cox’s Adm’r v. Hooven & Alli- 
son Co., 63 S.W.(2d) 914, 250 Ky. 690; 
Ousley v. Hope Engineering & Supply 
Co., 40 -S.W.(2d) 331, 239 Ky. 714; 
Clark v: Wells-Elkhorn Coal Co., 284 
Siw. 91, 215. Ky. 128. 
erence to the compensation board to 
determine the existence of the requi- 


(2) But a ref- | 


site facts authorizing an election to 
sue or accept benefits under the act 
is not necessary, the right to make 
such determination resting with the 
guardian. Frye’s Guardian v. Gam+ 
ble Bros., 221 S.W. 870,.188 Ky. 283: 
(3) Under earlier law, violation of the 
child labor law in employing a child 
under age, even though the child mis- 
represented age and employer be- 
lieved him, is’enough_ to support an 
action for damages. Blanton v. Kel- 
oa Coal Co., 232.S.W. 614, 192 Ky. 


36. D. E. Hewitt Lumber Co. v. 
Brumfield, 245 S.W. 858, 196 Ky.-723; 
Frye’s Guardian v. Gamble Bros., 221 
S.W. 870, 188 Ky.. 283. 


37. Frye’s Guardian v. Gamble 
Bros., supra. J. 


38. Walsh v. Myer Hotel Co., 30 S. 
W.(2d) 225, 226, 161 Tenn. 355. iss 


“This reason or ground of exclusion 
must fail when the illegality of the 
contract of employment arises solely 
from a violation of a municipal ordi- 
nance regulating the employment of 
minors within the restricted area of 
a municipality:. It .cannot be. pre- 
sumed that the Legislature intended 
to exclude from the operation of the 
compensation statute’a contract ren- 
dered unlawful because of some local 
municipal ordinance, which may not 
have been in existence at the date the 
Compensation Law was enacted, and 
of the terms and provisions of which 
the Legislature could not have been 
advised. The Compensation Law was 
enacted as_a general statute of uni- 
form application throughout « the 
state. The exclusion from its appli- 
cation of contracts prohibited locally 
by municipal ordinance would destroy 
this uniformity; and, in the absence 
of an.express provision to that: ef- 
fect, we cannot assume that the Leg- 
islature intended to place the loeal 
application of the statute within the 
regulatory discretion of municipal 
governments.” Walsh vy. Myer Hotel 
Co., supra. ; 


39. Gay v. Hocking Coal Co., 169 
N.W. 360, 184 Iowa 949; Robinson v. 
or eqn Elevator Co., 148 A. 847, 298 

a. ‘ 


40. Truman yv. Kansas City, M.°& 
O..R. Co, 161 P. 587; 98 Kan. “764; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Zl 
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tive remedy in such cases;4t and where under the 
law revocation by the department of the employer’s 
acceptance has the effect of taking both employer 
and employee out of the act, both are relegated to 
their rights at common law.** The rule apples to 
a principal contractor. who is the statutory employer 
of the subeontractor’s employees on the job. If the 
statutory employer rejects the act, his common law 
liability to the workmen on the job remains;** nor 
will the fact that the subcontractor, who is the ac- 
tual employer, has accepted the act, and the injured 
employee has received compensation thereunder, re- 
lieve the statutory employer, who has rejected the 
act, from his common-law liability.** 


[§ 1502] d. Failure To Comply with Act. Recov- 
ery at common law is open to an employee injured 
by negligence of his employer who, although subject 
to the compensation act, has not qualified thereunder 
by complying with its requirements,*® and this has 
been held to be so even where the employee is injured 
before the commission has been appointed and before 
the employer has had opportunity to comply,*® al- 
though compliance by the employer as soon as he has 
opportunity to comply, even though after the acci- 
dent and done to escape common-law liability there- 
for, bars the employee’s right to the common-law 
remedy.*? 


[§ 1503] e. Failure To Provide Insurance or Se- 
cure Compensation. Failure of an employer, subject 
to the compensation act, to provide insurance or se- 
cure compensation subjects him to liability in an ac- 
tion at law to recover damages, brought by the em- 
ployee,** or, under some statutes, by the commis- 
sion acting therein for the benefit of the injured em- 
ployee,*® ‘and the employee’s right to bring the ac- 
tion at law because of the employer’s failure to 
comply with insurance provisions will not be affect- 


Smith v. Western States Portland Ce- 
ment Co., 146 P. 1026, 94 Kan. 501. 


41. Balen v. Colfax Consol. Coal 
Co., 168 N.W. 246, 183 Iowa 1198. 


42. Lester v. Auto Haulaway Co., 
244 N.W. 213, 260 Mich. 16. 


Import Co., 
Div. 93; 
136 A. PY. Los. 
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A. 675, 129 Md. 285: 
Minn.—Nash v. Minneapolis: & St. L. Co., 
Ry. Co., 175 N.W. 610, 144 Minn. 322. 


v. Peugeot Auto 
155 N.Y.S. 769, 170 App. 
Dick v. Knoperbaum, 


N.Y.—Dearborn 
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ed by an order of the commission, subsequently made, 
exempting the employer from compliance:on a show- 
ing of solvency and ability to ‘pay.°° In some juris~ 


| dictions, where the employer fails to insure, the ac- 
| tion at law is, the only remedy;°+ in others, compen- 


sation under the statute is the only remedy,.the right 
to bring an action of law having been abrogated by 
an amendatory statute;5? in other jurisdictions the 
injured employee has an election and»may sue-either 
at common law®* or in proceedings to: secure com~ 
pensation under the act,°4 the reasoning in some cases 
basing the employer’s liability under the act on his 
failure to reject, and his common-law liability on his 
failure to insure.®® In still other jurisdictions the 
employee under such circumstances may proceed both 
under the statute and at common-law,*® but he is not 
required to apply for compensation under the statute 
before beginning his action at law.5™ An.employee 
has no right to proceed with an action at law on the 
basis of an alleged failure of the employer to provide 
insurance if, after receiving notice of delinquency, 
the employer pays within the time allowed by statute 
in such ecases,®’ or if he has. filed. an. appliéation to 
be a self-insurer and the commission -has_ failed 
to act thereon,®® the employer being entitled to the 
protection of the act as of the date. of his applica- 
tion;®® nor ean the action at law be maintained in 
the absence of evidence that the employer had failed 
to make his remittances to the insurance fund,®! es- 
pecially where the expressed, willingness of the com- 
mission to pay compensation to the employee justifies 
an inference: that all remittances’ dye had been. 


paid;®? nor will the right. of dependents: to com- 


pensation under the statute be defeated by the em- 
ployer’s delinqueney in payment, of: premiums at the 
time of the accident where payee is made subse- 
quently. thereto.°® “ 


aT 


App. 518; Jones v. Princeton: Coal’ 
139 N.E. 1202,5140 N.Y 2438/85: 
‘Ind. App. 468; Solvuca v. ee ee 
‘ly Co.,.98 A. :.675, 129 Md. 235; Ned. 
v. Mares Auto Co., 193 N.W, 345, 1 0, 
Neb. 108. 


54. Olsen’ v. Canter, 176 NIB. 27, 
93 Ind.App.! 150;°' Van “Gorkom’ ov! 


157° N. 


43. Gallivan v..Wark Co., 
223, 288 Pa. 443. 


44. Gallivan v, Wark Co., supra. 


45. State v. Watland, 201 N.W. 680, 
Fw Na 10, 930! AT, Ry, 11693") Texas 
& Pacific Coal Co. v. Sherbley, (Tex. 
Civ.App.) 212 S.W. 758. 


[a] Where employer fully com- 
plied with medical aid requirements 
of Employers’ Liability Act § 8 par 
5, during first two weeks after the 
injury, it was not estopped from in- 
voking benefits of the act. Boyer v. 
Crescent Paper Box pee, 78 So. 
596, 143 La. 368. 

46. Warren v. aseionn Car & 
La Sopp Co., 38 S.W.(2d) 718, 327 Mo. 
755 

a7. Walker v. Sheffield Steel Cor- 
poration, 27 S.W.(2d) 44, 224 Mo.App. 
849. 


48, U.S.—The Fred BE. Sander, 212 


F. 545 (Washington act). 
Tll.— Bednar v. Mt. Olive & Staun- 
ton. Coal. Co,,,197 Tl App.-251;..Kleet, 


v. Southern Tllinois Coal & Coke Co., 
197 IIT. App. 243. 


‘towa.—Elks Vv. Conn, 172 N.W. At, 
186 Towa 48. 


Md.—Solvucsin: : Ayan; ote, oi, 984 


rows, 130.N.0.-$65y-194- Ind. 1675. 


Okl1.—Smith v. Baker, 11 P.(2d) 132, , 
157.,Okl. 155; Board of. Com’rs of 
Stephens County Vv. Hancock, 221 P. 
429, 96 Okl..238; Whiteneck v. Board 
of Com’rs of Woods County, “213° P. 
865, 89 Okl. 52. . 


S.D.—Stevenson v. Douros, 235 N. 
W. 707, 58 S.D. 268; Bower v. Nune- 
maker, 195" N.W. 506, 46 S.D. 607; 
Richardson v. Farmers’ Co-op. Union, 
187 N.W. 682, 45 S.D. 357. 


Tex.—Wilson . Hydraulic Casing 
Pulling Mach. Co. v. James, (Civ.App.) 
271 S.W. 424. 


Wash.—Replogle v. Seattle School 
Dist. No. 1, 147 P. 196, 84 Wash. 581. 


W.Va.—Daniels v. Charles Boldt 
Co., 88 S.E. 6138, 78 W.Va, 124. 


49. Osagera v. Schaff, 240 S.W. 124, 
293 Mo. 333. 


50. Nash v. Minneapolis & St. L. 
Ry. Co., 175 N.W. 610, 144 Minn. 322.7 


51. Collins v. Chicago, M. & St. P. 
Ry. Co.,, 207 N.W. 460, 49 S.D; 411. > 


52. Gowey v. Seattle Lighting Co., 
184 P.. 339, 108 Wash. .479. . 

53. Talge Mahogany Coyay, Bure 
-Dia- 
snaomnd:¥: Cleary) 1620 8-H. £3 Tas-288 Inds: 


ABDees £2 


O’Connell, 206 N.W» 637, 201 Towa 52%) 
‘Dietz Club v. Niehaus, 193.°N.W. 3443 
110 Neb. 154; Avre. v..Sexton, 1230 
W. 342, 110 Neb. 149: Teague v Sta e 
Industrial ‘Commission; 240! BS 1053) 
112 Okl. 292; Merrick & Coe® we “Moae) 
a 2115 P. 510, 88 Okl. 83. 


55. Van Gorkom,v. o Conaelly 296 
IN Wi, 60%, 200 Towa, (52. an] 


56. Marshall v. Foote, 252. P. 1075, 
81 Cal.App. 98. 


57... Marshall v. Foote,,supra. 


58. 
mercial Co.,'209 F. 


59. Ginnochio v. Sa ate Hee Press 


Brick Co., 266 F. 564; Walker v. Shef-° 
| field Steel ek Foti 27 SOW. (2d) 


44, 224 Mo.App 


60. Ginnochio v. Hydraulic Press 
Brick Co., 266 F. 564. 


61. Lamm vy. .Silver Falls ‘wim her 


Cor 2TT- P91 2286. P5297) Ph Wi eR ay 


133-Or. 468° [appeal dism 51'S.Ct. 214, 
282 U.S. 812, 75 L.Ed. 727). 


62.° ‘Lamm,’ Vv. ‘Silver’ Falls Timber, 


Co, , supra. 


63. 
Men Madden, 152 N.E.. 662) 115..Qhio-St.. 


sheet “eee sefal co% 


wh b 


Barrett v. side Bee Com-. 


Industrial: Commission of Ohio 


\ 
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[§ 1504] f. Failure To Give Notice. Under sec- 
tions of the compensation act requiring an employer 
subscribing thereto to give written notice that he has 
subscribed to all present employees and to all others 
at the time of their employment, and requiring an 
employee, otherwise within the act, to notify the 
employer that he rejects the act, if he wishes to re- 
tain his rights to sue at common law, failure of the 
-employer to notify a workman that he has sub- 
scribed to the act leaves the workman, who is injured, 
free to pursue his remedy at common law,°®* even 
though the employee has failed to notify the em- 
ployer of his rejection of the act, the statutory re- 
quirement as to notice by the employee applying only 
where the employee would otherwise be brought with- 
in the act;®° but where the statute in terms limits 
its effect to extension of time allowed the employee 
for notifying the employer of the accident, failure 
of the employer to give notice of his subscription to 
the act does not deprive him of its protection.®® The 
employee may waive his right to notice by the em- 
ployer.°*? 


[§ 1505] g. Failure To Pay Compensation. Fail-. 
ure of employer and insurer to pay compensation to 
an injured employee does not authorize the bringing 
of an action at law, where the conditions making the 
compensation act applicable are shown to exist and 
there is no provision therein permitting an action at 


‘64. Garrett v Anglo-American 
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ferror dism 41 S.Ct. 62, 254 U.S. 613, 


[§§ 1504-1506 


law when compensation is not paid;®* nor is failure 
to pay compensation a failure to secure compensation 
which, under the terms of the statute, justifies the 
bringing of an action at law.°® An employer, by pro- 
curing a stay of compensation proceedings pending 
proceedings in admiralty to limit liability, does not 
thereby repudiate his obligation under the act so as 
to authorize a recovery of damages at common law.*° 


[§ 1506] 2. Election and Waiver™1—a. In Gener- 
al. An election to take compensation under the stat- 
ute,7? as evidenced by bringing proceedings to secure 
compensation,7* even though compensation is de- 
nied,** or the right thereto is disputed;*° or by ac- 
cepting compensation’® or medical services’’ under 
the act, and, in some cases, even though the com- 
mission had no jurisdiction undér the act to make 
the award;7® or by failure to reserve common-law 
rights where, under the statute, reservation is neces- 
sary to save them;7® or by continuing in employ- 
ment after notice that employer has accepted the 
act;°° or by an agreement to waive common-law 
remedies,®! bars an action to recover damages, not- 
withstanding the employee’s ignorance of the pro- 


visions of the compensation act if there is no fraud 


or attempt to take advantage of the employee by 
the employer;®? nor will an action to recover dam- 
ages for pain and suffering or disfigurement,®* or for 
failure to furnish reasonably competent medical and 


76. Ala.—National Cast Iron Pipe 


Provision Co., 205 Til.App. 411; George 
W. Armstrong Co. v. Adair, 247 S.W. 
848, 112 Tex. 439; Poe v. Continental 
‘Oil & Cotton Co., (Tex.Commn.App.) 
231 S.W. 717 [rev (Civ.App.) 211 S.W. 
488]; Holland v. Stuckey, (Tex.Civ. 
App.) 282 S.W. 951; Consumers’ Gas 
& ‘Fuel Co. v. Erwin, (Tex.Civ.App.) 
243 S.W. 500; Batson-Milholme Co. v. 
Faulk, (Civ.App.) 209 S.W. 837 [error 
den 211) S.w. 972, 109 Tex. 480]; 
Farmers’ Petroleum Co. v. Shelton, 
(Tex.Civ.App.) 202 S.W. 194; Rice v. 
Garrett, (Tex.Civ.App.) 194 S.W. 667; 
Kampmann y. Cross, (Tex.Civ.App.) 
194 S.W. 437. 


. 65. Batson-Milholme Co. v. Faulk, 
(Tex.Civ.App.) 209 S:W. 837. 


66. Colorado v. Johnson [ron 
Works, 83 So. 381, 146 La. 68; Boyer v. 
Crescent Paper Box Factory, 78 So. 
596, 143 La. 368. 


67. Poe v. Continental Oil & Cot- 
ton Co., (Tex.Civ.App.) 211 S.W. 488 
[rev on other grounds (Commn.App.) 
231 SW. 717]. 


68. Pecor v. Norton-Lilly Co., 295 
P. 582, 111 Cal.App. 241. 


69. 
pra. 


70. In re Spencer Kellogg & Sons, 
52 F.(2d) 129 [aff 48 F.(2d) 311, and 
cert gr 52 S.Ct. 126, 284 U.S. 610, 76 
L.Ed. 522 (rev 52 S.Ct. 450, 285 U.S. 
502, 76 L.Ed. 903)]. 


71. Right to elect see supra § 1488. 


Election to sue for damages as 
waiver of right to claim compensation 
see supra §§ 678-683. 


72. Ga.—Webb v. Tubize-Chatillon 
Corporation, 165 S.E. 775, 45 Ga.App. 
TA44. i 

Ky.—Kentucky Road Oiling Co. v. 
Sharp, 50 S.W.(2d) 535, 244 Ky. 157; 
Grannison’s Adm’r v. Bates & Rogers 
Const. Co., 219 S.W. 806, 187 Ky. 538 


Pecor v. Norton-Lilly Co., su- 


65 L.Ed. 438]. 


La.—Roy v. Mutual Rice Co. of 
Louisiana, 149 So. 508, 177 La. 883 
[mod (App.) 143 So. 668]. 


N.Y.—Lassell v. Mellon, 220 N.Y.S. 
235, 219 App.Div. 589; Baeringer v. 
City of New York, 208 N.Y.S. 368, 212 
App.Div. 857. 


N.D.—Nyland v. Northern Packing 
Co., 218 N.W. 869, 56 N.D. 624. 


Ohio.—Conrad v. Youghiogheny & 
Ohio Coal Co., 140 N.E. 482, 107 Ohio 
St. 387, 36 A.L.R. 1288. 


Or.—Jenkins v. Carman Mfg. Co., 
155 P. 708, 79 Or. 448. 


73. N.Y.—Pavia v. Petroleum Iron 
Works Co. of Pennsylvania, 164 N.Y. 
S. 790, 178 App.Div. 345; Corico v. 
Smith; 161 INVY.S: 9293) "97" Mise! 447 
ey 164 N.Y.S. 190, 178 App.Div. 
oO . 


Ohio.—Zilch vy. Bomgardner, 110 N. 
E. 459, 91 Ohio St. 205. 


Okl.—Howard v. Duncan, 21 P.(2d) 
489, 163 Okl. 142. 


Tenn.—Barbee v. Baker Car Co., 
289 S.W. 525, 154 Tenn. 130. 


Tex.—Griffith v. Associated Em- 
ployers’ Reciprocal, (Civ.App.) 10 S. 
W.(2d) 129; Texas Refining Co. v. 
Alexander, (Civ.App.) 202 S.W. 131. 


Eng.—Cribb v. Kynoch, [1908] 2 K. 
B. 551, 1 B.W.C.C. 43; Taylor v. Ham- 
stead Colliery Co., [1904] 1 K.B. 838, 
6 W.C.C.. 34; Burton v. Chapel Coal 
Co., 2 B.W.C.C. 120, 46 Sc.L.Rep. 375; 
Mackay v. Rosie, 1 B.W.C.C. 52, [1908] 
S.C. 174; Little v. MacLellan, 2 F. (Ct. 
Sess.) 387; Valenti v. Dixon, [1907] 
S.C. 695. 


74. Varga v. Detroit Edison Co., 
216 N.W. 374, 240 Mich. 593. 


75. Allen v. American Milling Co., 
209 Ill.App. 73. ; 


Co. v. Higginbotham, 112 So. 734, 216 
Ala. 129. 


Ill.—Allen v. American Milling Co., 
209 Ill.App. 73. ~ 


Ky.—Sunlight Coal Co. v. Floyd, 26 
S.W.(2d) 530, 233 Ky. 702. 


Minn.—Gibbons v. Gooding, 190 N. 
W. 256, 153 Minn. 225. 


N.H.—Davis v. H. P. 
Const, Co:,, 129) A. 72/9: 


N.Y.—Lang v. Brooklyn City R. Co., 
217 N.Y.S. 277, 217 App.Div. 501. 


Ohio.—Cleveland Commercial Auto 
Body Co. v. Frank, 155 N.E. 567, 23 
Ohio App. 211. x 


Tex.—Sheek v. Texas Co., 
App.) 286 S.W. 336. 


77. Talge Mahogany Co. v. Bur- 
rows, 130 N.E. 865, 191 Ind. 167. 


78. Brassel v. Electric Welding Co. 
of America, 145 N.E. 745, 239 N.Y. 78. 


_ 79. Fuentes v. Gulf Coast Dredg- 
ing Co., 54 F.(2d) 69; Willard v. Ban- 
croft Realty Co., 159 N:E. 511, 262 
Mass. 133; White v. E. T. Slattery 
Co., 127 N.E. 597, 236 Mass. 28; Gil- 
bert v. Wire Goods Co., 124 N.E. 479, 
233 Mass. 570; Duart v. Simmons, 12} 
N.E. 10, 231 Mass. 313 [error dism 
re She 342, 251 U.S. 547, 64 L.Ed. 


80. Gordon v. Travelers’ Ins. Co., 
(Tex.Civ.App.) 287 S.W. 911; Consoli- 
dated Kansas City Smelting & Refin- 
nly a v. Dean, (Tex.Civ.App.) 189 S. 


81. Fuller v. Wright, 189 P. 142, 
106 Kan. 676. 


82. Talge Mahogany Co. yv. Bur- 
rows, 130 N.E. 865, 191 Ind. 167; Bar- 
ry v. Bay State St. R. Co., 110 N.E. 
1031, 222 Mass. 366. 


83. Connors v. Semet-Solvay Co., 
159 N.Y.S. 431,.94 Misc. 405. 


Cummings 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1506-1507] 


surgical services,** or exemplary damages for gross 
and reckless negligence,®® lie on the ground that they 
were not included in the compensation award. Ac- 
tion for damages is not barred by compensation pro- 
ceedings under the statute based on fraud in pro- 
curing the employee’s signature to application for 
compensation;®*® or by proceedings before the com- 
pensation commission, or acceptance of compensa- 
tion where the employment,*®7 or injuries,®* are not 
within the act; or by the mere filing of statutory 
notice of the injury,®® or appearance before the 
board for the purpose of attacking its jurisdiction,®° 
or even by filing a claim with the compensation com- 
mission where done in a tentative way, and subse- 
quently to filing of the suit at common law,®? al- 
though a filing of a claim after suit at law brought 
operates as a release of rights at law where the stat- 
ute so provides,®? or by a futile attempt to get an 
adjudication before the board.®* Action for dam- 
ages is not barred by receipt of money from the com- 
pensation commission as salary and not as compensa- 
tion,®°* or where, at the time the money was received, 
the employee was assured that no waiver of his rights 
was involved,®® or by a finding in a collateral proceed- 
ing that payments had been made and accepted un- 
der the act,°® or by a release of other remedies sign- 
ed on receipt of money where its effect as an elec- 
tion was not understood at the time by the injured 
employee, and he was induced to sign in fraud of his 
rights,®? nor is an action at law barred by an elec- 
tion to take compensation at an earlier time and un- 
der an earlier law where the employment has been 
intermittent, and no election to take compensation 
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under the existing law is shown,®*® nor by the fact 
that the employee had applied for insurance as an 
independent contractor under the act.°® Where the 
compensation act prescribes a form of waiver, action 
for damages is not barred by waiver not meeting the 
statutory requirements.! 


[§ 1507] b. Right of Infant To Sue at Law after 
Election To Take Compensation under Statute. An 
infant employee, injured under circumstances making 
his employer liable in damages therefor, may sue 
the employer at law, notwithstanding his election to 
take compensation under the act,? or his acceptance 
of compensation thereunder,’ or his failure to restore 
compensation received before bringing suit for dam- 
ages,* especially where his employment was in vio- 
lation of law,® or his application for compensation 
had failed for that reason;* nor is the infant’s ac- 
tion at law barred by judgment entered by the com- 
pensation commission denying him compensation, 
where such judgment is not authoriged by statute.‘ 
The rule applies, even though the infant’s mother and 
attorney acted for him in the compensation proceed- 
ings where in law they had no authority to repre- 
sent him;® but the rule is different if the infant has 
conformed to statutory requirements giving him stat- 
us as employee sui juris,® and under statutes provid- 
ing for election of his remedy by an infant employee 
and for payment to him of compensation for his in- 
juries under the compensation act. A proceeding by 
an infant employee under the compensation act,° 
or acceptance of compensation by him,!! bars an 
action. for damages, and, under some statutes, even 
though the infant was employed in violation of law.*? 


84. Singleton v. Hope Engineering 
Co., 137 So. 441, 223 Ala. 538; Spelman 
v. Pirie, 233 Ill.App. 6. 


85. Stricklen v. Pearson Const. Co., 
169 N.W. 628, 185 Iowa 95. 


86. Byrne v. Vanderbilt, (Ohio 
App.) 187 N.E. 731; Affield v. Paige 
Dairy Co., 11 Ohio App. 122. 


87. Neumann v. Morse Dry Dock 
& Repair Co., 255 F. 97; Riegel v. Hig- 
gins, 241 F. 718; Waters v. Guile, 234 
F. 532, 148 C.C.A. 298; Parker v. Pan- 
tages Theater Co., 254 P. 1083, 143 
Wash. 176. 


[a] Where employment is in inter- 
state commerce, an action at law un- 
der the federal act is not barred by 
an award of compensation under the 
state compensation law. Waters v. 
Guile, 234 F. 532, 148 C.C.A. 298. 


[b] Where employment is on 
navigable waters.—Injured seaman, 
who received compensation under 
California Workmen’s Compensation 
Act for few weeks, is not precluded 
from suing in admiralty. Riegel v. 
Higgins, 241 F. 718. 


6S. ‘Carter y.. Uhrich, 252 P. 2496, 
122 Kan. 408; Jellico Coal Co. v. Ad- 
kins, 247 S.W. 972, 197 Ky. 684. 


89. Shipley v. Wellwood Silk 
Throwing Mills, 47 S.W.(2d) 561, 164 
Tenn. 281; Klukas' v. Thompson, 
(Alta.) 24 Dom.L.R. 67, 8 West.Wkly. 
778, 31 West.L.R. 438 [rev 21 Dom. 
L.R. 312, 7 West.Wkly. 1102]. 


90. Louisville Woolen Mills v. 
Kindgen, 231 S.W. 202, 191 Ky. 568; 
Elder v. Chicago, R. I. & P. Ry. Co., 
204 N.W. 557, 163 Minn. 457 [cert gr 
46 S.Ct. 26, 269 U.S. 544, :70 L.Ed. 403 
(rev 46 S.Ct. 420, 270 U.S. 611, 70 L. 
Ed. 757)]. 


91. Rice v. Garrett, (Tex.Civ.App.) 
[71 -C.3.—94] 


£ 


194 S.W. 667. 


$2. Brabon v. Gladwin Light & 
Power Co., 167 N.W. 1024, 201 Mich. 
697; Santo v. A. Santini Storage Co., 
254 N.Y.S. 592, 142 Misc. 388. 


93. Poe v. Continental Oil & Cot- 
ton Co., (Tex.Commn.App.) 231 S.W. 
717 [rev (Civ.App.) 211 S.W. 488]. 


94. Lassell v. Mellon, 220 N.Y.S. 
235, 219 App.Div. 589. 


95. Gray v. New Orleans Dry Dock 
& Shipbuilding Co., 84 So. 109, 146 
La, 826 [error dism 41 S.Ct. 216, 254 
U.S. 617, 65 L.Ed. 441]. — = 


96. Sullivan Machinery Co. v. 
Stowell, 114 A. 873, 80 N.H. 158. 


97. Miles v. Lavender, 10 F.(2d) 
450 [aff 4 F.(2d) 161]; Eleftherion v. 
et Falls Mfg. Co., 146 A. 172, 84 N. 

Ay, 


98. Waldum v. Lake Superior 
Terminal & Transfer Ry. Co., 170 N. 
W. 729, 169 Wis. 137. 


99. Nelson vy. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483. 


1. Fitzgerald v. Harbor Lighterage 
Co., 155 N-.E. 74, 76,244 N.Y. 132. 


[a] Waiver of admiralty remedies 
must be by empioyer, employee, and 
insurance carrier acting together to 
make the state Workmen’s Compensa- 
tion Act applicable. Where waiver is 
not in the prescribed form, and the 
compensation act not applicable, ac- 
tion to recover damages is not barred. 
Fitzgerald v. Harbor Lighterage Co., 
155. N.E. 74, 76, 244 N.Y. 1382. 


2. Roberts v. Hillsborough Mills, 
161 A. 29, 85 N.H. 517; Moore v. Hoyt, 
116 A. 29, 80 N.H. 168. 


3. Wynn Coal Co. v. Lindsey, 18 
S.W.(2d) 864, 230 Ky. 53; Roberts v. 


Pievcrcuen Mills, 161 A. 29, 85 N.H. 


4 Roberts v. Hillsborough Mills, 
supra; Manning v. American Cloth- 
ing Co., 247 S.W. 103, 147 Tenn. 274. 


5. McInness v. Oscar F. Wilson 
Printing Co., 258 Ill.App. 161; Grand 
Rapids Trust Co. v. Petersen Bever- 
age Co., 189 N.W. 186, 219 Mich. 208; 
Manning v. American Clothing Co., 247 
S.W. 103, 147 Tenn. 274; Wlock v. 
on Dummer Mills, 129 A. 311, 98 Vt. 


6 Raggi v. H. G. Christman Co., 
151 N.E. 833, 92 Ind. App. 337; William 
B. Tilghman Co. v. Conway, 133 A. 
5938, 150 Md. 525. 


7. Raggi v. HH. G. Christman Co., 
151 N.E. 833, 92 Ind.App. 337. 


8. Wynn Coal Co. v. Lindsey, (Ky.) 
18 S.W.(2d) 864. 


9. Elkhorn Coal Corporation’ v. 
Diets, 9 S.W.(2d) 1100, 225 Ky. 753. 


10. Watson v. Stagg, 158 A. 820, 
108 N.J.Law 444; Delaney v. Philadel- 
phia & Reading Coal & Iron Co., 116 
A. 5387, 272 Pa. 578. 


11. Delaney v. Philadelphia & 
Reading Coal & Iron Co., supra. 


12. Damato v. De Lucia, 166 A. 173, 
110 N.J.Law 380 [rev 159 A. 526, 10 
N.J.Misc. 308]; Kline v. Pittsburgh 
Stamp Co., 123 A. 407, 278 Pa. 467; 
Delaney _v. Philadelphia & Reading 
vont & Tron’ Co; 16 A637 272" Pas 


[a] Under statute expressly pro- 
viding that all agreements for com- 
pensation and all receipts by an in- 
jured employee of whatever age shall 
be binding unless set aside by the 
commission or fraudulent or founded 
on mistake of law or of fact, an agree- 
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An infant’s right to sue at law is not barred by an 
appearance of a guardian in his behalf before the 
compensation commission for a ruling which, under 
the statute, was made a condition precedent to the 


action at law.13 


[§ 1508] c. Right to Sue Statutory Employer at 
Law after Election To Take Compensation from Real 
An election to take compensation from 
the subcontractor, who is the real employer, bars 
proceedings against the statutory employer either 
for compensation under the statute,* or to recover 


Employer. 


ment by a minor and receipt of com- 
pensation thereunder bar an action at 
law, in the absence of fraud, mistake, 
or action by the commission. Delaney 
v. Philadelphia & Reading Coal & Iron 
Or 1L6 Ate (uctio Pa. Ol Ss 


13. Louisville Woolen Mills 
Kindgen, 231 S.W. 202, 191 Ky. 568. 


14. Byrne v. Henry A. Hitner’s 
Sons Co., 138 A., 826; 290 Pa. 225, 58 
A.L.R. 865. 


15.. Bogoratt v. Pratt & Whitney 
Airoraft Co., 157 A. 860, 114 Conn. 


Vv. 


16. Gallivan v. Wark Co., 
223, 288 Pa. 443. 


17. See cases infra this note. 


[a] Under North Dakota act (1) 
providing that uninsured employers 
shall be liable to their employees for 
damages suffered by reason of in- 
juries sustained in the course of em- 
ployment, an uninsured employer is 
liable regardless of questions of fault. 
Moen v. Melin, 231 N.W. 288, 59 N.D. 
582; State ex rel. Dushek v. Watland, 
201 N.W. 680, 51.N.D. 710, 39 A.L.R. 
1169; Lilly v. Haynes Co-Op. Coal 
Mining Co., 196 N.W. 556, 50 N.D. 465; 
Fahler v. City of Minot, 194 N.W. 695, 
701, 49 N.D. 960. (2) The employee 
of an employer who has not complied 
with the act is in the same position as 
if his employer had complied, except 
that his damages may be ascertained 
by the legal machinery for arriving 
at compensation instead of by the 
compensation bureau and that his 
claim is. subject to the hazard of 
financial responsibility. Fahler v. 
City of Minot, supra. (3) Where the 
act is devoid of any expression that 
would tend to show that the rights of 
a public employee within the act are 
any different as against his employer 
_than those of a private employee, the 
employee of a city that has failed to 
comply with the compensation act has 
a right of action for an injury sus- 
tained in the course of employment 
regardless of all question of fault. 
Fahler v. City of Minot, supra. 


18. Cal.—Spivok v. Independent 
Teele & Door Co., 160 P. 565, 173 Cal. 
438. 


Colo.—Colorado Milling & Elevator 
Co. v. Bright, 231 P. 1111, 76 Colo. 338. 


Ill.— Wendzinski v. Madison Coal 
-Corp., 118 N.B. 435,''282 Ili: 32) [rev 
203 IllApp. 1]; Morris v. Taylor 
Coal Co., 206 Ill.App. 100; Smith v. 
Stover Manufacturing Co., 205 Ill. 
App. 169; Strom v. Postal Telegraph- 
Cable Co., 200 Ill.App. 431 [transf 111 
N.E. 555, 271 Ill. 544];. Bednar v. Mt. 
one & Staunton Coal Co., 197 Ill. App. 

ol; 
Co., 188 Ill.App. 27. 

Iowa.—Hunter y. Colfax Cons. Coal 
Co.,'154 N.W. 1087, 157 N.W. 145, 175 
Iowa 245, L.R.A.1917D, 15, Ann.Cas. 
1917E 808. 


136 A. 


Price v. Clover Leaf Coal Min. | 
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who has rejected 


to Recovery.* 


Ky.—High Splint Coal Co. v. Baker, 
57 _ S.W.(2d) 60, 247 Ky. 426; E. J. 
O’Brien & Co. v. Shelton’s Adm’r, 55 
S.W.(2d) 352, 246 Ky. 537; Southern 
Mining Co. v. Hensley, 56 S.W.(2d) 
965, 247 Ky. 276; Leger v. A. Rolly- 
son & Co., 47 S.W.(2d) 708, 242 Ky. 
802; Knuckles vy. Asher, 46 S.W.(2d) 
774, 242 Ky. 427; Hanor v. West Ken- 
tucky Coal Co., 43 S.W:(2d) 689, 241 
Ky. 163; Payne v. High Splint Coal 
Co., 40 S.W.(2d) 299, 239 Ky. 634; 
Duvin Coal Co. v. Fike, 38 S.W.(2d) 
201, 238 Ky. 376; Ford v. Perkins- 
Bowling Coal Corporation, 32 S.W. 
(2d) 544, 236 Ky. 36; Perkins-Harlan 
Coal Co. v. Mercer,*32 S.W.(2d) 14, 235 
Ky. 618; West Kentucky Coal Co. v. 
Shoulders’ Adm’r, 28 S.W.(2d) 479, 234 
Ky. 427; Highsplint Coal Co. vy. Palm-, 
er’s Adim’r, 20 S.W.(2d) 1020, 231 Ky. 
24; Faulkner v. Gatliff Coal Co., 15 S. 
W.(2d) 236, 228 Ky. 379; Gatliff Coal 
Co. v. Powers’ Adm’r, 294 S.W, 472, 
219 Ky. 839; Deboe’s Adm’r v. West 
Kentucky Coal Co., 287 S.W. 568, 216 
Ky. 198; Gatliff Coal Co. v. Sumner, 
245 S.W. 144, 196 Ky. 592. 


Me.—Millett v. Maine Cent. R. Co., 
146 A. 9038, 128 Me. 314. 


Mass.—Baldwin v. Sommer, 180 N. 
E. 133, 278 Mass. 346; Currier vy. 
Whitin Mach. Works, 154 N.E. 518, 253 
Mass. 82; Bernabeo v. Kaulback, 115 
N.E..279, 226 Mass. 128; Walsh, v. 
Turner Center Dairying Assoc., 111 N. 
E. 889, 223 Mass. 386; Cross v. Bos- 
ton, cere, Re Co... LilesN as 67 60 eas 
Mass. 144; Morris v. Eastern S. S. 
Corporation, 108 N.E. 1084, 221 Mass. 
306; Pope v. Heywood Bros., ete., Co., 
108 N.E. 1058, 221 Mass. 143. 


Mich.—Kelley v. Brown, 247 N.W. 
900, 262 Mich, 356;. Morris v. Tim- 
mer, 220 N.W. 794, 243 Mich.. 512; 
Clingenpeel v. Hill, 213 N.W. 703, 238 
Mich. 493; Frost v. Clement, 196 N.W. 
324, 225 Mich. 267;. Stornelli v. Du- 
luth,-?S, -Si'&V As oRy, “Co. 160. NeW, 
415, 193 Mich. ‘674; 'Lydman vy. De 
Haas, 151 N.W. 718, 185 Mich. 128. 


N.Y.—Dick v. Knoperbaum, 157 N:; 
Y.S) 6754. 


Ohio.—American Chemical Co.’ 
Smith, 8 Ohio App. 361. 


Okl.—Eagle Creek Oil Co. v. Greg- 
ston, 226 P. 339, 99 Okl. 181. 


Tenn.—Moore Coal Co. v. Brown, 64 
S2w(2d)) 3° 


Tex.—Middleton v. Texas Power, 
ete., Co., 185 S.W. 556, 108 Tex. 96; 
West Lumber Co. v. Smith, (Commn. 
App.) 292 S.W. 1103. [aff (Civ.App.) 
283 S.W. 1104]; Rio Bravo Oil Co: v: 
Matthews, (Civ.App.) 20 S.W.(2d) 
342; Hutton v. Burkett, (Civ.App.) 
18 S.W.(2d) 740. 


W.Va.—tLaas v. Lubic, 144 S.H, 225, 
105 W.Va, 513;, Laas y. Lubic, 133 S. 
EH. 142, 101 W.Va, 546; Estep v. Price, 
115,S.Ee?s61, 938" We 4." Sie VZinn vy; 
Cabot, 106..S.E. :427, .88 W.Va. 118; 
Miller vy. United Fuel Gas Co., 106 S-! 
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For later cases, developments and changes in the law see Axnotations, same title and secti 


[§§ 1507-1509 


damages in an action at law;?5 but it does not bar 
a claim for damages against a statutory employer 


the act.1§ : 


[§ 1509] 3. Negligence of Employer as Essential 
Except where it is provided other- 
wise,'? although the compensation act may have de- 
prived the employer of certain defenses, negligence 
on his part, as the proximate cause of the injury, is 
an essential to a recovery by an employee in an action 
at law, notwithstanding the employer has not com2 
within the provisions of the act,!® or is in default 


E. 419, 88 W.Va. 82; Wilkin v. H. 
Koppers Co., 100 S.E. 300, 84 W.Va. 
460; Louis ve Smith-McCormick 
Const. Co., 92 S.E. 249, 80 W.Va. 159; 
Watts v. Ohio V@lley Electric R. Co., 
88 S.E..659, 78 W.Va. 144; De Frances- 
co v. Piney Min. Co., 86 S.E. 777, 76 
W.Va. 756. 


Wis.—Salus v. Great Northern R. 
Co., 147 N.W. 1070, 157 Wis. 546, 550. 


[a] Employer’s duty not enlarged. 
—‘The plaintiff’s contention is in sub- 
stance that the defendant’s duty and 
obligation were enlarged by St. 1911, 
c. 751. But that act takes away some 
of the employer’s defenses. It does 
not transform conduct  theretofore 
lawful on the part of the employer 
into negligence.’’ Walsh v. Turner 
Center Dairying Assoc., 111 N.E. 889, 


890, 223 Mass. 886 [quot in part 
Towne v. Waltham Watch Co., 141 
N.E. 675, 676, 247 Mass. 390]. To 


same effect Currier v. Whitin Mach. 
Works, 154 N.E. 518, 253 Mass. 82; 
Mammott v. Worcester Consol. St. Ry. 
Co., 117 N.E. 336, 228 Mass. 282. 


{b] “The ‘servant assumes the 
risks incident to his employment, 
other than those Occasioned by the 
master’s negligence, notwithstanding 
the statute abolished the common-law 
defense of assumption of risk in such 
cases.”” Barr v. Knotts, 133 S.E. 114, 
115, 101 W.Va. 440; Louis v..Smith- 
McCormick Const. Co., 92 S.B. 249, 80 
W.Va. 159. ° To the same effect Colo- 
rado Milling & Elevator Co. v. Bright, 
231,.P. 1111, 76 Colo. -338;. > Zinm wv. 
Cabot, 106 S.E. 427, 88 W.Va. 118. 
See Smith v. Stover Mfg. Co., 205 Ill. 
App. 169. 


.-[e],, Doctrine of res ipsa loquitur 
applicable.—Ayshire Coal Co. v. West, 
125 N.E. 84, 72 Ind.App. 699; Jones y. 
Ferger Grain Co., 8 Ohio App. 374, 
377. Doctrine of res ipsa loquitur see 
Negligence §§ 768-786. 


(d] Allegation of employer’s neg. 
ligence necessary.—Smith v. Stover 
Manufacturing Co., 205 IllApp. 169; 
Strom vy. Postal Telegraph-Cable Co., 
200 Ill.App. 431 [transf 111 N.B. 555, 
271 Ill. 544]; Ray v.« United Elkhorn 
Coal Co:, 51 S.W.(2d) 248, 244 Ky. 417; 
Rio Bravo Oil Co. v. Matthews, (Tex. 
Civ.App:) 20 S.W.(2da) 342. But see 
Watts v. Ohio Valley Hlectric R. Co.,; 
(W.Viav)) 88 S.E: 659, 78 W.Va. 144 
(“defendant did not elect to pay into 
the. compensation. fund, provided by 
that act, as it might have done... ., 
It was therefore not necessary, as it 
was at the common law, to aver the 
master’s negligence as the proximate 
cause of injury’’). 

{[e] Only question raised by direc- 
tion of verdict, where the employer 
was not insured tinder the compensa- 


.tion act, is whether or not there was 


evidence of negligence on its part; as 
alleged in the declaration, which con- 
tributed to cause plaintiff's injury. 
Walsh v. Boston & M. Ro R., (Mass.): 
187% N.B. 554. - Ae OR : 


ra 


on umber?! 
i vad FV) 


i 
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§§° 1509-1511] 


thereunder,!® although under’ the provisions of the 
act the burden. of proving the absence of negligence 
on his part may be imposed on the .employer,?? who 
must plead such matter in defense.?4 Conversely, 
the absence of negligence is ordinarily the only de- 
fense open to the’ employer,?? and ‘the employer’s 
negligence as the proximate cause of the employee’s 
injury is all that he need establish.?2 The statutory 
presumption of negligence applies only to an action 
by an employee and does not include an independent 
contractor who must allege and prove negligence ;”* 
in the ease of an independent contractor who is not 
an employee the presumption, that, in the absence of 
evidence to the contrary, one has used due care ap- 
plies to defendant as well as to plaintiff.?> 


Neglect of statutory duties. The employee is en- 
titled to enforce any lability arising from the fail- 
ure to discharge any statutory duty imposed on the 
employer,?® such as that requiring the furnishing of 
a safe place to work,’ or the safeguarding of ma- 
chinery;*° and this is true, although the employee 
has accepted,”?° or the employer has elected to come 
under, and the employee has not accepted,®° the com- 
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pensation act. ° 


[§ 1510] 4. Abrogation of Defenses*—a. In Gen- 
eral. Employers to whom a compensation act is not 
made to apply are not deprived of common-law de- 
fenses,?? nor are employers who cannot for any le- 
gal reason subscribe thereunder.32 But an act will 
be given effect as depriving a nonaccepting employer 
of the common-law defenses as against an employee’s 
action for injury, although the employee has not 
elected to accept the act, where the employee has no 
right of election in advance of a determination by 
the employer to be governed by the act.?? Where an 
employer has elected to come under the act, and his 
employee, suing for a personal injury, has not so 
elected, the employer does not waive common-law de- 
fenses by objecting to the employee, not so electing, 
having the benefit of the act.?4 In connection with 
the abrogation of defenses, it has been said of a par- 
ticular act that, like other elective acts, it was in- 
tended to subject a noninsuring employer to very 
stringent rules of lability.®5 


[§ 1511] b. Contributory Negligence.?® Where 
an employer of a class subject to the operation of 2 


19. Bayon v. Beckley,' 93 A. 139, 


89 Conn. 154; Lindebauer v. Weiner, 
159 N.Y-.S.) 987, 94 Mise. 612; Dick v. 
Knoperbaum, 157 N.Y.S. 754; De 


Francesco v. Piney Min. Co., 86 S.E. 
777, 76 W.Va. 756. 


Right of accepting employee to re- 
cover under compensation act see su- 
pra § 264. 


20. Peters v. California Building- 
Loan Ass’n, 2 P.(2d) 439, 116 Cal.App. 
143; Meyer v. Postal Telegraph-Cahble 
Co., 194 N.W. 278, 196 Iowa 165; Mar- 
tin v. Chase, 189 N.W. 958, 194 lowa 
407; Mitchell y. Mystic Coal Co., 179 
N.W. 428, 189 Iowa 1018; Gay v. 
Hocking Coal Co., 169 N.W. 360, 364, 
184 Iowa 949; Mitchell v. Des Moines 
Coal Co., 165 N.W. 113, 182 Iowa 1076; 
Mitchell v. Phillips Mining Co., 165 
N.W. 108, 181 Iowa 600; Mitchell v. 
Swanwood Coal Co., 166 N.W. 391, 182 
Iowa 1061; Mitchell v. Phillips Min- 
ing Co., 165 N.W. 108, 181: Iowa 600; 
Hunter v. Colfax Cons. Coal.Co., 157 
N.W. 145, 175 Iowa 245, L.R,A.1917D 
15, Ann.Cas.1917E 803. 


{a] Statutory presumption of neg- 
ligence of employer (1) stands until 
controverted by competent evidence. 
Peters v. California -Building-Loan 
Ass’n, 2: P.(2d). 489, 444, 116 Cal-App. 
148. (2) The presumption has no 
weight if controverted by the evi- 
dence of the party relying upon it 


where the proof is irreconcilable with |. 


the presumption. Peters v. Califor- 
nia Building-Loan Ass’n, supra (“if 
the circumstances are such as to af- 
ford no indication that the testimony 
was the product of mistake or inad- 
vertence’’). (3) But this, rule does 
not apply where the presumption is 
controverted by the party against 
whom it is invoked. Peters v. Cali- 
fornia Building-Loan Ass’n, supra. 
(4) “The statutory presumption is 
more than a mere scintilla of evi- 
dence.” Meyer v. Postal Telegraph- 
Cable Co., 194 N.W. 2738, 275, 196 Iowa 
165. ; 


21. Hunter v. Colfax Cons. Coal 
Co., 157 N.W. 145, 175 Iowa 245, L.R.A. 
1917D: 15, Ann.Cas.1917E 803. 


22. Ray v,, Western Union Tele- 
graph Co., 154 N.H. 853, 258 Mass. 
303; Gordon v. Amoskeag Mfg., Co., 
140 A. 704, 83 N.H. 221. 


? 


Abrogation of defenses see infra §§ 
1510-1514. 


23. Thorne v. F. C. Johnson Co., 
111 A. 410, 119 Me. 598; Railway Ex- 
press Agency v. Bannister, (Tex.Civ. 
App.) 46 S.W.(2d) 372; Clevenger v. 
rahe (Tex.Ciy.App.) 31 S.W.(2d) 


24. In re Amond’s Estate, 210 N. 
W. 923, 203 Iowa 306. 


25. Kersey y. Conrad, 
30 S.W.(2d) 167. 


26. Smith vy. Western States Port- 
land Cement Co., 146 P. 1026, 94 Kan. 
501; Puza v. C.-Hennecke Co., 149 N. 
W. 228, 158 Wis. 482, 486; Sadowski 
v. Thomas Furnace Co., 146 N.W. 770, 
157 Wis. 443; Tallman v. Chippewa 
Sugar Co., 143 N.W. 1054, 155 Wis. 
ae See cases infra text and notes 27, 


(Mo.App.) 


“These statutes are quite drastic, 
but there is no mistaking the legis- 
lative intention. The remedy of the 
employer is to bring himself within 
the Workmen’s Compensation Law 
{Laws 1911, c. 50]. Statutes mention- 
ed were intended to make it uncom- 
fortable for employers who fail to 
come in under the Compensation Act. 
The defendant in this case apparently 
elected to remain outside and it must 
abide the consequences.” Puza vy. C. 
Hennecke Co.; supra. 


{a] Tllinois Mining Act § 29 cl 
(c), providing that, if and whenever 
there shall be in force in the state a 
statute providing for compensation to 
workmen for all injuries received in 
the course of their employment, the 
provisions thereof shall apply in lieu 
of the right of action for damages 
provided by such act, is not repealed 
by the Illinois Workmen’s Compen- 
sation Law so far as to deprive an 
injured miner of a right of action 
thereunder for injuries sustained 
through his employer’s omission to 
perform a duty imposed thereby, 
Since the application of the compen- 
sation act is optional with either or 
both parties. Eldorado Coal, ete., Co. 
Ve Mariottin2ls Web l, del CCLAS 359; 


Statutory duties of employer to- 
ward servant see Master and Servant 
§ 383 and passim seq. 


27.. Kieler v. Fred. Miller Brewing 
Co., 161 N.W. 739, 165 Wis. 237; Puza 
v. C. Hennecke,Co., 149 N.W. 223, 158 
Wis. 482; Salus v. Great Northern 
R. Co., 147 N.W. 1070, 157 Wis. 546; 
Sadowski y. Thomas Furnace Co., 146 
N.W. 770, 157 Wis. 443; Besnys -v. 
Herman Zohrlaut Leather Co., 147 N. 
W. 37, 157 Wis. 203; Tallman v. Chip- 
Pow a SMSaF Co., 143 N.W. 1054, 155 

is. 36. 


Safe place to work see Master and 
Servant § 441 and passim seq. 


28. Kuhn v. Cincinnati Traction 
Co., 23 Ohio N.P.N.S. 505; Krueck v. 
Phoenix Chair Co.,; 147 N.W. 41, 157 
Wis. 266, Ann.Cas.1916B 291; Besnys 
v. Herman Zohrlaut Leather Co., 147 
N.W. 37, 157 Wis. 203. 


Guarding machinery see Master and 
Servant §§ 524-529. 


29. Smith v. Western States Port- 
Hpk Cement Co., 146 P. 1026, 94 Kan. 


30. Kieler v. Fred Miller Brewing 
Co., 161 N:-W. 739, 165 Wis. 237. 

31. City of Tyler v. Texas Employ- 
ers’ Ins. Ass’n, (Tex.Commn.App.) 288 
S.W. 409 [rey (Civ.App.) 283 S.W. 929, 
198) reh den (Commn.App.) 294 S.W. 

95]. 


32. City of Tyler v. Texas Employ- 
ers’ Ins. Ass’n, supra. 


33. Dietz v. Big Muddy Coal, etce., 
Co., 105 N.E. 289, 263 Ill. 480; Crooks 
v. Tazewell Coal Co., 105 N.E. 132, 263 
Ill. 348, Ann.Cas.1915C 304 and note. 


34. Karny v. Northwestern Malle- 
able Iron Co., 151 N.W. 786, 160 Wis. 


[a] Action by minor employed in 
violation of Child Labor Law.—A\l- 
though an employer has accepted the 
Workmen’s Compensation Act, he 
may plead common-law defenses ina 
proceeding by a minor who was em- 
ployed without the certificate requir- 
ed by the child labor law. William 
B. Tilghman Co. v. Conway, 133 A. 
693, 150 Md. 525. 


35. Redmond v. American Ry. Ex- 
press Co., 17 F.(2d) 753 (Massachu- 
setts act). 


36. Generally see Master a. Serv- 
ant §§ 1025-1140. 


*By MANUEL PRENNER (§§ 1510-1515), 
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compensation act has not elected to come within the 
act, or has rejected it, or has elected not to pay com- 
pensation thereunder, he is not, in an action for dam- 


37. U.S.—Redmond v. American 
Ry. Express Co., 17 F-(2d) 753 (Mas- 
sachusetts act); National Enameling 
& Stamping Co. v. Padgett, 251 F. 
30, 163 C.C.A. 280 (Illinois act); Bos- 
ton & M. R. R. v. Baker, 236 F. 896, 
150 C.C.A. 158 (Massachusetts act); 
Crucible Steel Forge Co. v. Moir, 219 
FE. 151, 135 C.C.A. 49 (Ohio act). 


Ga.—Fulton Bakery v. Williams, 
134 S.E. 621, 35 Ga.App. 681; Critch- 
field v. Akin, 127 S.E. 816, 33 Ga.App. 
668. 


Ill.—Daly v. New Staunton Coal Co., ! 


117 N.E. 413, 280 Ill. 175 [aff 203 Ill. 
App. 164]; Vaughan’s Seed Store v. 
Simonini, 114 N.E. 163, 275 Ill. 477, 
Ann.Cas.1918B 713; Bell v. Toluca 
Coals Cony e2 ON. bee oil, 27.2) THe 57er 
Crooks v. Tazewell Coal Co., 105 N.E. 
132, 263 Ill. 343, Ann.Cas.1915C 304; 
Hoglund v. E. P. Johnson Piano Co., 
214 Ill.App. 547; Bacon vy. Emerson- 
Brantingham Co., 213 Ill.App. 96; 
Moury v. Latham Coal & Mining Co., 
212 Ill.App. 508; Vogt v. Southern 
Coal, Coke & Mining Co., 210 Ill.App. 
620; Day v. Chicago, M. & St. P. Ry. 
Co., 208 Ill.App. 351 [aff 120 N.E. 480, 
284 Ill. 534]; Bednar v. Mt. Olive & 
Staunton Coal Co., 197 Ill.App. 251; 
Price v. Clover Leaf Coal Min. Co., 
188 Ill.App. 27. See Williams v. Mt. 
Vernon Car Mfg. Co., 211 Ill.App. 68; 
Klusemeier v. East St. Louis Bridge 
Co., 210 11l.App. 537; Boldt v. Ameri- 
can Bottle Co., 208 Ill.App. 578; Noe 
v. Shoal Creek Coal Co., 207 Ill.App. 
615; Spiehs v. Insull, 207 I1l.App. 256; 
Sanboeuf v. Murphy Construction Co., 
202 I1l.App. 548; Duncan vy. Centralia 
Coal Co., 199 Ill. App. 255. 


Ind.—Terre Haute, I. & E. Traction 
Co. v. Hayes, 145 N.E. 569, 195 Ind. 
638; Union Traction Co, of Indiana 
v. McCullough, 154 N.E. 41, 87 Ind. 
App. 27; Chesapeake & O. R. Co. of 
Indiana v. Hull, 146 N.E. 688, 82 Ind. 
App. 626; Central Indiana Ry. Co. v. 
Davis, 132 N.H. 611, 78 Ind.App. 341; 
Jackson Hill Coal & Coke Co. vy. Mc- 
Daniel, 131 N.E. 408, 76 Ind.App. 56. 


lowa.—Butkovitch v. Centerville 
Block Coal Co., 177 N.W. 479, 188 Iowa 
1176; Mitchell v. Swanwood Coal Co., 
166 N.W. 391, 182 Iowa 1001. 


Ky.—Mannington Fuel Co. v. Ray’s 
Adm’x, 63 S.W.(2d) 933, 250 Ky. 736; 
H, J. O’Brien & Co. v. Shelton’s Adm’r, 
55 S.W.(2d) 352, 246 Ky. 537; High 
Splint Coal Co. v. Payne, 49 S.W.(2d) 
539, 243 Ky. 677; Leger v. A. Rolly- 
son & Co., 47 S.W.(2d) 708, 242 Ky. 
802; Knuckles vy. Asher, 46 S.W. (2d) 
774, 242 Ky. 427; Hanor v. West Ken- 
tucky Coal Co., 43 S.W.(2d) 689, 241 
Ky. 163; Southern-Harlan Coal Co. v. 
Gallaier, 41 S.W.(2d) 661, 240 Ky. 
106; Duvin Coal Co. v. Fike, 38 S.W. 
(2d) 201, 238 Ky. 376; High Splint 
Coal Co. v. Bailey’s Adm’r, 37 S.W. 
(2d) 22, 2388 Ky. 217; Gibraltar Coal 
Mining Co. v. Collins, 36 S.W.(2d) Si2, 
237 Ky. 765; Hall v. Proctor Coal 
Co., 34 S.W.(2d) 425, 236 Ky. 813; 
Kelly & Shields v. Miller, 33 S.W.(2d) 
662, 236 Ky. 698; Ford v. Perkins- 
Bowling Coal Corporation, 32 S.W. 
(2d) 544, 236 Ky. 36; Perkins-Harlan 
Coal Co. v. Mercer, 32 S.W.(2d) 14, 
235 Ky. 618; Highsplint Coal Co. v. 
Palmer’s Adm’r, 20 S.W.(2d) 1020, 231 
Ky. 24; Nugent Sand Co. v. Howard, 
11 S.W.(2d) 985, 227 Ky. 91; Rex Red 
Ash Coal Co. v. Barley’s Adm’r, 6 
S.W.(2d) 724, 224 Ky. 485: Butsler 
Vv. Huff, 299 S.W. 1070, 222 Ky. 48; 
Worsham Bros, v. Worley, 295 S.W. 
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981, 220 Ky. 682; Gatliff Coal Co. v. 
Powers’ Adm’r, 294 S.W. 472, 219 Ky. 
839; Gibralter Coal Mining Co. v. Nal- 
ley, 283 S.W. 416, 214 Ky. 431; Rock- 
port Coal Co. v. Barnard, 273 S.W. 533, 
210 Ky. 5; Saxton Coal Co. v. Kreut- 
zer’s Adm’x, 259 S.W. 1022, 202 Ky. 
387; Clark County Const. Co. v. Rich- 
ards’ Adm’r, 259 S.W. 331, 202 Ky. 276; 
Gatliff Coal Co. v. Sumner, 245 S.W. 
144, 196 Ky. 592; McCoy v. Griffith, 
244 S.W. 871, 196 Ky. 406; West Ken- 
tucky Coal Co. v. Smithers, 221 S.W. 
558, 188 Ky. 224; Lamberg v. Central 
Consumers’ Co., 211 S.W. 746, 184 
Ky. 284; West Kentucky Coal Co. 
v. Lene eer, 211 S.W. 580, 184 Ky. 
211, 


Me.—Charpentier v. Great Atlantic 
& Pacific Tea Co., 157 A. 237, 130 Me. 
423; Foley v. Hines, 111 A. 715, 119 
Me. 425 [cert den 41 S.Ct. 450, 256 U. 
S. 690, 65 L.Ed. 1173]. See Hatch v. 
Portland Terminal Co., 131 A. 5, 7, 
125 Me. 96 (holding, in an action for 
personal injuries, that, with respect 
to nonassenting employers, ‘‘contrib- 
utory negligence is unimportant in 
our state law’) * 


Mass.—Sylvain v. Boston & M. R. 
R., 182 N.i. 835, 280 Mass. 503; Mc- 
Phail v. Boston & M. R. R., 181 N.E. 
739, 280 Mass. 113; Hutchinson v. 
Sovrensky, 165 N.E. 698, 267 Mass. 5; 
Kukuraitis v. American Can Co. of 
Massachusetts, 136 N.E. 69, 242 Mass. 
166; McGonigle v. O’Neill, 133 N.E. 
918, 240 Mass. 262; Schlehuber v. 
American Express Co., 119 N.E. 828, 
230 Mass. 347; Gayton v. Borsofsky, 
119 N.E. 831, 230 Mass. 369; Bernabeo 
v. Kaulback, 115 N.E. 279, 226 Mass. 
128; Pope v. Heywood Bros., etc., Co., 
108 N.E. 1058, 221 Mass. 143; Dooley 
v. Sullivan, 106 N.E. 604, 218 Mass. 
597. See Herbert v. Greenbaum, 143 
N.E. 317, 318, 248 Mass. 398 (holding 
that “as the . A [employer] 
was not a subscriber under the Work- 
men’s Compensation Act, no question 
arises of BP Cine tee erate fe » [Lem- 
ployee’s] due care’’). 


Mich.—Smith v. Hyne, 175 N.W. 
293, 208 Mich. 334; Wulff v. Bossler, 
165 N.W. 1048, 199 Mich. 70; Lydman 
v. De Haas, 151 N.W. 718, 185 Mich. 
128. 


Mont.—Nelson v. Stukey, 300 P, 287, 
89 Mont. 277, 78 A.L.R. 483. 


N.Y.—Dillon v. St. Patrick’s Cathe- 
dral, 137 N.E. 311, 234 N.Y. 225. 


Ohio.—Vayto v. River Terminal & 
Railway Co., 18 Ohio N.P.N.S. 305; 
Zumkehr y. Diamond Portland Cement 
Co., 14 Ohio N.P.N.S. 166; Schaefer 
v. Cincinnati Bickford Tool Co., 13 
Ohio N.P.N.S. 553. See Standard Steel 
Castings Co. v. Painter, 14 Ohio App. 
268 (holding that a section of a prior 
Employers’ Liability Act, providing 
when employers may have the bene- 
fit of the defense of contributory neg- 
ligence in actions against them for 
personal injuries sustained by em- 
ployees as the result of the violation 
by the employer of a statute enacted 
for safety of employees, was rendered 
inoperative and inapplicable by the 
Workmen’s Compensation Act, in ac- 
tions governed by that act, so that 
such section applies only to employers 
not within the provisions of the 
Workmen’s Compensation Act). 


Or.—Hovedsgaard v, Grand Rapids 
Store Equipment Corporation, 5 P. 
(2d) 86, 138 Or. 39; Brady v. Oregon 
Lumber Co., 243 P. 96, 117 Or. 188, 45 
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ages by an injured employee, entitled to assert the 
contributory negligence of the employee as a defense 
against liability,’7 unless, in some jurisdictions, the 


A.L.R. 812 [reh den 245 P. 732, 118 Or. 
15, 45 A.L.R. 812]. 


Tex.—Middleton v. Texas Power, 
ete:, Co., 185 S.W. 556, 108 Tex. 96; 
Scottino v. Ledbetter, (Civ.App.) 56 
S.W.(2d) 282; Lerer vy. Raines, (Civ. 
App.) 27 S.W.(2d) 621; West Lumber 
Co. v. Smith, (Civ.App.) 283 S.W. 1104 
[aff (Commn.App.) 292 S.W. 1103]; 
Texas Utilities Co. v. Clark, (Civ. 
App.) 269 S.W. 903; American Ry. Ex- 
press Co. v. Truede, (Civ.App.) 246 S. 
W. 1088; Kampmann y. Cross, (Civ. 
App.) 194 S.W. 437. 


W.Va.—Trimble v. Steele, 157 S.E. 
166, 110 W.Va. 470; Holton v. Clayco 
Gas Co., 145 S.E. 637, 106 W.Va. 394; 
Laas v. Lubic, 124 S.H. 225, 105 W.Va. 
513; Watts v. Ohio Valley Electric R. 
Co., 88 S.E. 659, 78 W.Va. 144; De 
Francesco vy. Piney Min. Co., 86 S.E. 
777, 76 W.Va. 756. 


fa] Acts or omissions constitut- 
ing contributory negligence and not 
defeating recovery by employee. (1) 
Continuing to operate a dangerous ap- 
pliance or complying with a negligent 
command of the master. Fulton Bak- 
ery v. Williams, 134 S.B. 621, 35 Ga. 
App. 681. (2) Disregard of an estab- 
lished custom of a mine. Bednar v. 
Mt. Olive & Staunton Co., 197 Ill.App. 
251. (3) Failure of a miner, Who was 
instructed to clean up the loose rock 
in an entry, to take down a loose 
piece of slate from the roof under 
which he was working. Jackson Hill 
Coal & Coke Co. v. McDaniel, 131 N.E. 
408, 76 Ind.App. 56. (4) Violation of 
a rule by a miner. Rockport Coal 
Co, v. Barnard, 273 S.W. 533, 210 Ky. 
oF (5) Continuance of work by a 
miner with knowledge of a dangerous 
condition, Saxton Coal Co. v. Kreut- 
zer’s Adm’x, 259 S=W. 1022, 202 Ky. 
387; Gatliff Coal Co. v. Sumner, 245 
S.W. 144, 196 Ky. 592. (6) Failure on 
the part of a miner to exercise correl- 
ative care to obviate the danger from 
the weakening of the support adja- 
cent to the entry, and the consequent 
loosening of the adjacent stones, by 
blasting. Saxton Coal Co. v. Kreut- 
zer’s Adm’x, 259 S.W. 1022, 202 Ky. 
387. (7) Violation of a rule promul- 
gated by the employer, contributing 
to the employee’s injuries as a prox- 
imate cause thereof. West Kentucky 
Coal Co. v. Smithers, 211 S.W. 580, 184 
Ky. 211. (8) What constitutes con- 
tributory negligence generally see 
Master and Servant §§ 1038-1054. 


[b] Acts not constituting contrib- 
utory negligence.—(1) A plea that the 
employee’s injury was aggravated by 
reason of his failure properly to care 
for himself or to follow the advice 
of his physician is not a plea of con- 
tributory negligence, where the em- 
ployer had nothing to do with such 
failure, since there was no negli- 
gence on the part of the employer 
to which the employee could con- 
tribute. Worsham Bros. v. Worley, 
295 S.W. 981, 220 Ky. 682. (2) And see 
infra this note [a] (7). 


[c] In Wisconsin (1) the Work- 
men’s Compensation Act, as original- 
ly enacted in L. (1911) ¢ 50, did not 
abolish the defehse of contributory 
negligence. Beck v. Siemers, 183 N. 
W. 157, 174 Wis. 437; Fandek v. Bar- 
nett & Record Co., 150 N.W. 537, 161 
Wis. 55; Salus v. Great Northern R. 
Co., 147 N.W. 1070, 157 Wis. 546; Bes- 
nys v. Herman Zohrlaut Leather Co., 
147 N.W. 387,157 Wis. 203. (2) At the 
next session of the legislature the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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negligence of the employee is willful,*® or is the re- 
sult of intoxication on his part.*® A similar rule ap- 
plies where the employer is in such default of pay- 
ments under the compensation act as, under its terms, 
will deprive him of its benefit,*® or, in at least one 
jurisdiction, where he does not contribute to the state 
insurance fund,*! or, in more general terms, where 


defense was abolished where, as to 
cases within the compensation act, 
the want of ordinary care of the em- 
ployee was not willful. Sullivan v. 
Chicago, ete., R. Co., 158 N.W. 321, 
163 Wis. 583; Besnys v. Herman 
Zohrlaut Leather Co., supra; Puza v. 
C. Hennecke Co., 149 N.W. 223, 158 
Wis. 482. (3) The effect of this was 
that as to an injury sustained in the 
interim between the two acts the de- 
fense was available in an action bas- 
ed on the Employers’ Liability Act. 
Krueck v. Phoenix Chair Co., 147 N.W. 
41, 157 Wis. 266, Ann.Cas.1916B 291; 
Besnys v. Herman Zohrlaut Leather 
Co., supra. (4) And this notwith- 
standing the act imposed a penalty 
for its violation. Besnys v. Herman 
Zohrlaut Leather Co., supra. (5) 
Further, since by the original act the 
defense of assumption of risk was 
abolished, it became necessary to 
draw a more careful distinction be- 
tween assumption of risk and con- 
tributory negligence. Knauer v. Jo- 
‘seph Schlitz Brewing Co., 149 N.W. 
494, 159 Wis. 7, 10, 12, 13 (where 
the court said: “It has often been 
said by this court, that assumption 
of the risk is a form of contributory 
negligence; but that does not mean 
there is no distinction between the 
two. The former, in the technical 
sense, can only exist, as an incident 
of contractual relations. Being a 
purely voluntary act, it does not in- 
volve violation of duty by the em- 
ployee, for one is at liberty to subject 
himself to danger if he sees fit, and, 
if he does so, in the absence of some 
written law to the contrary, it is at 
his own risk. Contributory negli- 
gence on the contrary, is a violation 
of a common-law duty; and there is 
the distinction between what may be 
said to be the two forms of negli- 
gence. One may be negligent in vol- 
untarily subjecting himself to the 
dangers of work, as the master sees 
fit to carry it on, which are out of the 
ordinary; but that is matter of his 
own concern. Dodge v. Kauffman, 139 
N.W. 741, 152 Wis. 171, 176. It does 
not involve violation of any legal du- 
ty. But contributory negligence, 
strictly so-called, springs from such 
a violation. So the former, in the 
strict sense, only arises as an incident 
of contractual relations, while the 
latter in such sense, does not So arise. 
The two are treated as distinct in 
the written law, in that one as a de- 
fense by some legislative enactments, 
has been taken away and the other 
preserved. - In contributory 
negligence there is an inadvertence, 
strictly so called, in stepping aside 
from a legal duty one owes to him- 
self, while in assumption of the risk 
there is a voluntary subjection to the 
risk aS an express or implied inci- 
dent of the contract. 1 Words & 
Phrases, 589. It is not difficult to see 
that the two may co-exist, as between 
employee and employer, and absence 
of one and presence of the other may 
also co-exist, and that assumption of 
the risk, in its technical sense, does 
not apply as between persons having 
no contractual relations’); Puza v. 
C. Hemnecke Co., 149 N.W. 223, 158 
Wis. 482, 484 (where the court said: 
“From the viewpoint of their effect 
in defeating plaintiff's recovery, as- 
sumption of risk and contributory 
negligence were formerly very much 


* 


WORKMEN’S COMPENSATION ACTS 


alike. They can no longer be con- 
sidered from that viewpoint, because 
there is now no such common view- 
point with reference to cases arising 
after September 1, 1911, and before 
June 30, 1913. The same is true of 
cases arising after June 30, 1913, 
where there were less than four em- 
ployees engaged in a common em- 
ployment, and in such last mentioned 
cases where there were four Or more 
employees engaged in a common em- 
ployment but where there was ‘wil- 
ful’ want of ordinary care on the part 
of the injured employee. Under such 
statutes the effect of assumption of 
risk and that of contributory negli- 
gence on the plaintiff's right of re- 
covery are dissimilar. It would be 
rash to attempt to indicate in a sin- 
gle decision all the points of differ- 
ence between assumption of risk and 
contributory negligence or to attempt 
to set limits to the meaning of the 
expression ‘want of ordinary care not 
wilful.’ But it is quite safe to say 
that an intended and continued use 
of a known defective appliance or a 
known unsafe place by the employee 
is substantially the same way as the 
employer instructed or intended it 
should be used falls under the defini- 
tion of assumption of risk as ex- 
pressed in this statute and is not to 
be. considered contributory negli- 
gence’). (6) “Judges who have over- 
looked such distinction have done so, 
mainly, it seems, because the conduct 
involved, whether called one name or 
the other, is practically the same, in 
the absence of written law to the con- 
trary, regards efficiency for de- 
fense.” Knauer v. Joseph Schlitz 
Brewing Co., supra. (7) Merely con- 
tinuing in an employment and doing 
work around a defective engine, as 
intended by the employer and the em- 
ployee in the usual and ordinary man- 
ner, does not constitute contributory 
negligence. Beck v. Siemers, 183 N. 
W. 157, 174-Wis. 437. 


{d] In Nova Scotia a provision to 
this effect has been held applicable 
only in the case of injury causing 
death. Leopold v. Wile, [1930] 3 Dom. 
L.R. 445. 


38. Butkovitch v. Centerville Block 
Coal Co., 177 N.W. 479, 188 Iowa 1176; 
Hunter v. Colfax Cons. Coal Co., 157 
N.W. 145, 175 Iowa 245, L.R.A.1917D 
15, Ann.Cas.1917E 803 [am 154 N.W. 
103%, 178 Iowa. 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803]; Smith v. Hyne, 


as 


175 N.W. 298, 208 Mich. 334; Free- 
man v. East Jordan, ete., R. Co., 158 
N.W. 204, 191 Mich. 529; Lydman 


v. De Haas, 151 N.W. 718, 185’ Mich. 
128; Puza v. C. Hennecke Co,, 149 N. 
W. 223, 158 Wis. 482; Besnys v. Her- 
man Zohrlaut Leather Co., 147 N.W. 
37, 157 Wis. 203. 


[a] Enlargement of defense.— 
“Contributory negligence, in the sense 
that the employer and employé, being 
both negligent, the employé will be 
defeated, no matter how small was 
his part in the total of the two negli- 
gences, has been taken away. But it 
will be found that this act has, in 
reality, added to the defense of con- 
tributory negligence rather than sub- 
tracted from it, though not by com- 
parison with what the law of con- 
tributory negligence once was. If it 
were not for this act, all contributory 
negligence would be available in miti- 
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the employer fails to comply with the act,*? as by 
failing to give the required notice to the employee.** 
Further, the negligence of one illegally employed is 
not a bar to a recovery of damages.*# 
hand, an employer who has accepted the act may rely 
on the defense of contributory negligence,*® at least 
where the employee has not elected to come under 


On the other 


gation only. See section 3598a of 
the Supplemental Supplement to the 
Code of 1915, which is in no way chal- 
lenged. By reason of the compensa- 
tion statute, there is the right so to 
plead in mitigation, plus the right 
to plead some contributory negligenc- 
es in bar. And if the act is accepted, 
section 2 provides that no compensa- 
tion under the act shall be allowed 
for any injury caused by the em- 
ployé’s willful intention to injure 
himself, or to willfully injure an- 
other, nor if the injury is sustained 
where intoxication of the employé 
was the proximate cause of the in- 
jury.” Hunter v. Colfax Cons. Coal 

. 154 N.W. 1087, 1066, 175 Iowa 
245, L.R.A.1917D 15, Ann.Cas.1917E 
303 [am 157 N.W. 145, 175 Iowa 245, 
L.R.A.1917D 15, Ann. Cas.1917E 803]. 


{b] Violation of rule.—A violation 
of rules by the workman is not will- 
ful negligence per se. Freeman _ v. 
East Jordan, etc., R. Co., 158 N.W. 
204, 191 Mich. 529. 


39. Hunter v. Colfax Cons. Coal 
Co,, 157 N.W. 145, 175 Iowa 245; L. 
R.A.1917D 15, Ann.Cas.1917E 803. 


40. Roberts v. United Fuel Gas 
Co., 99 S.E. 549, 84 W.Va. 368; De 
Francesco v. Piney Min. Co., 86 S.K. 
T17, 76 W.Va. 756. 


41. Vayto v. River Terminal & 
Railway Co., 18 Ohio N.P.N.S. 305; 
Schwarz v. Columbus Citizens Tele- 
phone Co., 16 Ohio N.P.N.S. 129. 


42. U.S.—Madonna v. Wheeling 
Steel Corporation, 28 F.(2d) 710 [cert 
den’ 49S. Ct.«25 2527.9) U.S. e838, eu) las 
Ed. 985] (West Virginia act). 


Cal.—Soria v. Cowell Portland Ce- 
ment Co., 277 P. 1061, 99 Cal.App. 108. 


Ind.—Olsen v. Canter, 176 N.E. 27, 
93 Ind.App. 150; Diamond y. Cleary, 
162 N.E. 372, 88 Ind. App. 518. 


Mass.—Demaris v. Van Leeuwen, 
186 N.E. 69; Armburg v. Boston & 
Nie :, 177 N.E. 665, 276 Mass. 418, 
80 Actus 1408 [cert gr 52 S.Ct. 44, 
284 U.S. 609, 76 L.Ed. 521, aff 52 s. 
Ct., 3386, 285 U.S. 334,76 L.Hd. 729]. 


Ohio.—Schwarz v. Columbus Citi- 
zens Telephone Co., 16 Ohio N.P.N.S. 
129; Bisch v. Ralston Steel Car ‘Co: 
16 Ohio N.P.N.S. 33. 


Okl.—Clement v. Coon, 18 P.(2d) 
1059, 161 Okl. 216. 


S.D.—Stevenson v. Douros, 235 N. 
W. 707, 58 S.D. 268; Pearson y. Anr 
derson, 224 N.W, 185, 54 S.D. 639; 
Bower v. Nunemaker, 195 N.W. 506, 
46 S.D. 607. 


Tex.—Great West Mill & Elevator 
Co. v. Hess, (Civ.App.) 281 S.W. 234. 


W.Va.—Louis v. Smith-McCormick 
at pe Co., 92 S.E. 249, 80 W.Va. 


43. eememen v. Cross, (Tex.Civ. 
App.) 194 S.W. 437 


44. Kowalczyk v. Swift & Co., 148 
Ree SOP SLI SIZE [rev./23'8. U1): "App. 


45. Bjork v. U. S. Bobbin & Shuttle 
Co., 111 A. 284, 79 N.H. 402. And see 
cases infra notes 46, 47. 


} 
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the act*® or has had no opportunity for election,*? | 
as may, in general terms, an employer who ‘has com- | 
plied with the requirements of the act,#* and’an.em- | 
ployer who is not subject to the act because not en- | 
gaged in a business for pecuniary gain,*®’or because 
he does not employ the prescribed number of em- 
ployees;®° and an employer who has not elected ‘to 
come under the act is not, in at least one jurisdic- 
tion, deprived of this defense where the employee ‘is: 
injured while engaged in casual employment.*!, Un- 
der an act making the remedy therein provided exclu- 
sive except that, where the injury was caused by the 
employer’s gross negligence or willful misconduct, 
the employee may claim compensation or maintain | 
an action at law for damages, the latter action would’ 
be defeated by the fact that the injury was due to his 
contributory negligence;*? and it has been loosely” 
held with respect to another act that if the employ- 
er’s rights of defense with respect to contributory 
negligence are not controlled by a cited section there- ! 


46. Bernard vy. ‘Michigan United 


Traction Co., 165 N.W. 846, 198 Mich. | 


497; Kieler v. Fred. Miller Brewing 
Co.,.161, N.W:.. 789, 165 Wis. 237; Kar- 
ny .v. Northwestern Malleable Iron 
Co., 151 N.W. 786, 160 Wis. 316. 


47. Bernard v. Michigan -United 
Traction Co., 165 N.W. 846, 198 Mich. 
497. , 


48. Foundry Appliance Co. v. Rat- 


liff, 148 N.E. 237, 113 Ohio St. 1; Gil-} 


dersleeve v. Newton Steel Co., 142 N. 
B. 678,°109:' Ohio “St. 341; Vayto v. 
River: Terminal & Railway Co., 18 
Ohio N.P.N.S. 305. a bs A eh 


49. Dillon v. St. Patrick’s Cathe- 
dral, 137 N.E. 311, 234 N.Y. 225. 


50. _Critchfield v. Akin, 127 S.E. 
816, 33 Ga.App. 668; Eutsler v. Huff, 
299 S.W. 1070, 222 Ky. 48. 


51. Miller v, Granite County Pow- 
er Co., 213 P. 604, 66 Mont. 368. 


Casual employment generally see 
supra § 179. 


52. Brown v. Lemon Cove Ditch 
Go., 171 P: 705, 86.Cal.App. »94.: .See 
First Nat. Bank v. Wedron Silica Co., 
184 N.E. 897, 351 Ill. 560 (action under 
Occupational Disease Act.) 


53. Hodges v. Swastika Oil Co., 
(Tex.Civ.App.) 185 S.W. 369.° 


54. See statutory provisions; and 
see Crooks v. Tazewell Coal Co., 105 
N.E. 132, 268 Ill. 348, Ann.Cas.1915C 
304 (holding to the effect of the text 
statement); Smith y. Stover Mfg. Co., 
205 Ill.App. 169, 182 (where the court 
said: ‘‘Defendant’s sixth instruction 
was to inform the jury that if they 
found the negligence or carelessness 
of the plaintiff contributed to the ac- 
cident they might consider that in 
arriving at the amount of damages 
to be assessed the defendant, and 
make it less than they otherwise 
would have made it but for said neg- 
ligence of said plaintiff. The Work- 
men’s Compensation Act of 1911-12 
(J. & A. § 5449) provided for propor- 
tioning damages in cases of contribu- 
tory negligence of the plaintiff. We 
find no such provision in the Act of 
1913, and know of no authority for 
applying that rule in the absence of 
such statutory provision”); Bednar 
v. Mt. Olive & Staunton Coal Co., 197 
Ill.App. 251; French y. Cloverleaf 
Coal Min. Co., 190 Ill.App. 400 (both 
holding to the effect of the text state- 
ment); Hunter v. Colfax Cons. Coal 
Co.,, 157 N.W. 145, 146, 175 Iowa 245, 
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| negligence. 


L.R.A.1917D 15, Ann.Cas,1917E, 803 
(holding that “a defendant may plead 
other than said contributory negli- 
gence [wiNfulbr thé result of plain- 


 tiff’s. intoxication] on part of plain- 


tiff, but-only as in mitigation of dam- 
ages, in suits brought for injuries 
sustained after the taking effect of 
section 3593a. of the Supplemental 
Supplement to the Code of 1915, and 
has the burden of proof on, these’’); 
Camenzind v. Freeland Furniture Co., 
174 P. 139, 145, 89 Or, 158 (holding 
that. a provision, of the Workmen’s 
Compensation ,Act that it shall be no 
defense, in any action for personal 
injury brought against any employer 
engaged in any of the occupations 
specified by, the statute, that the neg- 
ligence of the injured workman, oth- 
er than in his willful act, contribut- 
ed to the,accident, does not “preclude 
the employer from pleading contribu- 
tory negligence in reduction of recov- 
erable damages as permitted by the 
Employers’ Liability Act’). 


55. See statutory provision; and 
see Day v. Chicago, M. & St. P. Ry. 
Co., 208 Ill.’ App. 351, 361 [aff 120 N. 
EB. 480, 284 Tll. 534] (holding that ‘‘the 
statute of 1911 and 1912 [J. & A. vol. 
3, § 5449], unlike our present act, 
provides that contributory negligence 
shall .be considered by the jury in re- 


ducing thei amount of damages. 
.. . We see no way of giving 
effect to the provision Mery ial yy Kee 
cept .. that where the casual 


negligence is partly attributable to 
... 4. . {the employee] and partly 
tosthess Vas Feniployer the: é€m- 
ployee] shall recover for damages, 
only a proportional amount bearing 
the same relation to the full amount 
as the, negligence attributable to the 
: 4 [employer] bears to the en- 
tire negligence attributable to both, 
the purpose being to abrogate the 
common-law. rule, completely exoner- 
ating thewis:; [employer] from 
liability in such case, and to substi- 
tute a new rule confining the ex- 
oneration’ to a proportional part of 
the damages corresponding to. the 
amount of negligence attributable to 
the employee’); :Potier v. Winifred 
Coal Co., 184 N.W. 739, 192 Iowa 1280 
(holding that a statute providing in 
effect that the employer’s _ liability 
shall be confined to the comparative 
consequences of his.own negligence, 
and shall not extend to the conse- 
quences of the negligence of the em- 
ployee, is not in contravention of the 
original Workmen’s Compensation 
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of, such negligence is an absolute defense.** ! 
Mitigation or diminution of damages; comparative 
Under some of the statutes the employ- 
ér may plead and prove contributory negligence in 
mitigation of damages,°* or the damages may be di- 
minished in proportion to the amount of negligence 
attributable to the employee;°® but in at least one 
jurisdiction contributory negligence does not cut 
down the ‘damages recoverable,®*® and in another an 
employer failing to contribute to the state insurance 
fund cannot rely on the doctrine of comparative neg- 
ligence in mitigation of damages,°’ and it has been 
held of a third act that it does not recognize the doc- 
trine of comparative negligence.®* . 


x 


Proximate cause. Where theemployer is guilty of 
negligence, he cannot defeat a-recovery: by claiming 
“that the contributory negligence of plaintiff was the 

proximate cause of the injury.°® 


/Act, providing that if an employer 


elect to reject the terms thereof he 
shall not ‘escape liability’ for injury 
sustained by the employee on the 
ground of the ,latter’s contributory 
negligence); Kampmann v. Cross, 
(Tex.Civ.App.) 194 ‘S.W. 437, 442 
(holding, that an instruction to the 
jury “to diminish the amount of dam- 
ages awarded the plaintiff in propor- 
tion to the amount of negligence that 
might be attributed” to him “was the 
proper statement of the rule of com- 
parative negligence which is made ap- 
plicable’ in actions to recover dam- 
ages for personal injuries sustained 
by an employee, or for his death); 
Hodges v. Swastika Oil Co., (Tex.Civ. 
App.) 185 S.W. 369, 372 (holding that 
‘sf the defendant’s rights of defense 
[in regard to the employee’s contrib- 
utory negligence] are . 3 - con- 
trolled-by . . . [the Employers’ 
Liability Act] the defense is allowed, 
not as avoiding liability, but in di- 
minution of the damages in the pro- 
portion to the amount of negligence 
attributable to the employé”); Mem- 
phis Cotton Oil Co. v. Tolbert, (Tex. 
Civ.App.) 171 S.W. 309, 314 (holding 
that. “ifthe act “%.AI4%, sis eonstis 
tutional, which at the time of the in- 
jury was in force, the fact that ap- 
pellant himself was guilty of negli-+ 
gence contributing to his injury would 
not defeat a recovery, but. would adi- 
minish his damages in proportion to 
such contributory negligence’’). 


56. Redmond v. American Ry. Ex- 
press Co., 17 F.(2d) 753 (Massachu- 
setts act). ; 


57. Zumkehr vy. Diamond Portland 
Cement Co., 14 Ohio N.P.N.S. 166, 168 
(where the court said: “Before there 
can be comparative negligence there 
must be contributory negligence upon 
which to found. it... .. . When the 
Legislature saw fit to eliminate con- 
tributory negligence from a dam- 
age suit as a defense, whatever was 
built upon the doctrine of contribu- 
tory negligence must necessarily fall 
with it’’). 


58. Brown v. ‘Lemon Cove Ditch 
Coss1T71 PB. .705;:360Cal-A pp 194: 


59. Daly v..; New .Staunton Coal 
Co., 117 N.B. 4f3, 280 Ill. 175 [aft 203 
Ill.App. 164]; Lydman v. De Haas, 
Lh1 NeW.) TSS E85 “Mich wt2se Tales = 


“A negligent contributory: act of 
the plaintiff would not constitute ‘an 
independent intervening cause,’ as 
that term is usually applied in the 
doctrine of proximate cause, so as 


For later cases, developments and changes in the law see Annotations, same title and section number, 
. 
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Action for property damage. 


property.®° 


[§ 1512] ce Assumption of Risk.*+ 


to deprive such act of the nature or 
quality of contributory negligence.” 
Lydman v. De Haas, supra. See 
Potier v. Winifred Coal Co., 184 N.W. 
739, 741, 192 Iowa 1280 (holding that 
at . . . [the employee’s] negli- 
gence were the sole proximate cause 
of the injury, this would not be con- 
tributory negligence’”’). 


[a] Sole cause distinguished.— 
“The rule that, since the employers’ 
compensation act took effect, con- 
tributory negligence of the plaintiff 
is not a defense, should not be frit- 
tered away in an action for damages, 
as in the instant case, by saying that 
such negligence was the proximate 
cause of the injury. If counsel sim- 
ply mean that the sole cause of the 
injury was the conduct of the plain- 
tiff, and that the defendant was guilty 
of no negligence, then we agree with 
them that the plaintiff cannot recoy- 
er.” Lydman v. De Haas, 151 N.W. 
718, 185 Mich. 128, 142. 


60. J. W. Zempter Const. Co. v. 
Je eda (Tex.Civ.App.) 45 S.W.(2d) 


61. Generally see Master and Serv- 
ant §§ 882-1024. 


62. U. S.—National Enameling & 
Stamping Co. v. Padgett, 251 F. 30, 
163 C.U.A. 280 (Illinois act); Cruci- 
ble Steel Forge Co. v. Moir, 219 F. 151, 
135 C.C.A. 49 (Ohio act). 


Colo.—Colorado Milling & Elevator 
oie v. Bright: Zale be, Lb. 76 Colo, 


Ga.—Critchfield vy. Akin, 
816, 33 Ga.App. 668. 


Tll—New Staunton Coal Co. v. 
Fromm, 121 N.E. 594, 286 Ill. 254 [aff 
211 Ill.App. 3]; Daly v. New Staunton 
Coal.Coi, 117. N.E. 413, . 280 Ill. 175 
{aff 203 Ill.App. 164]; Vaughan’s 
Seed Store v. Simonini, 114.N.E. 
163, 275 Ill. 477, Ann.Cas.1918B 713; 
Bell v. Toluca:Coal Co:;, 112 N,E. 311, 
272 Ill. 576; Devine v. Delano, 111 N. 
BE. 742, 272 Ill. 166; Dietz v. Big Mud- 
dy Coal, ‘ete.; Co., 105 N.E. 289, 263 
Tll. 480; Crooks v. Tazewell Coal Co., 
105 N-.B. 132, 263 IH. 343, Ann.Cas. 
1915C 304; Hoglund vy. E. P. Johnson 
Piano'Co., 214 Ill.App. 547; Moury v. 
Latham Coal & Mining Co., 212 Ill. 
App. 508; Vogt-v. Southern Coal, Coke 
& Mining Co., ‘210 Ill.App. 620; Strom 
v. Postal Telegraph-Cable Co., 200 
Tll.App. 431 [transf 111 N.E. 555, 271 
Ill. 544]; Bednar v. Mt. Olive & Staun- 
ton Coal Co., 197 Ill,App. 251; Price 
v. Clover Leaf’ Min. Co., 188 Ill.App. 
27. See Williams vy. Mt. Vernon Car 
Mfg. Co., 211 Ill.App. 68; 'Klusemeier 
v. East St. Louis Bridge Cos 210-111; 
ADD. dats. bOlat vy. American Bottle 
Co., 208 Til. App. 578; Spiehs v. Insull, 
207 Ill.App. 256; Sanboeuf v. Murphy 
Construction Co., 202 IllApp. 548; 
Duncan v. Centralia Coal Co., 199 Il, 
App. 255. 

Ind.—Terre Haute, I. & E. Traction 
Co. v. Hayes, 145 N.E. 569, 195 Ind. 
638; Union Traction Co. of Indiana v. 
McCullough, 154 N.E. 41, 87 Ind.App. 
27: Central Indiana Ry. Co. v. Davis, 
132 N.E. 611, 78 Ind.App. 341. 


Iowa.—Butkovitch v. Centerville 
Block Coal Co., 177 N.W. 479, 188 Lowa. 
1176; Mitchell v. Swanwood Coal Co:, 
166 N.W. 391, 182::Lowa1001. . 


; 


127 S.E. 


ry 
: 


A provision of a 
compensation act making the defense of contribu- 
tory negligence unavailable in actions to recover 
damages for personal injuries or death has no appli- 
cation to an action solely for damages to personal 
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' of assumption of risk by the employee is not, under 
the ordinary provisions of the compensation acts, 
’ open to an employer who has not come within the op- 
eration of the act} or is not exempted or precluded 
from its operation, or has eleeted not to pay compen- 


sation thereunder,®* and the same is true where the 


The defense 


Ky.—Mannington Fuel Co. v. Ray’s 
Adm’x, 63 S.W.(2d) 933,250 Ky. 736; 
E. J. O’Brien & Co. v. Shelton’s Adm’r, 
55 S.W.(2d) 352, 246 Ky. 537; High 
Splint Goal Co. v. Payne, 49 S.W.(2a) 
539, 2438 Ky. 677; Leger v. A. Rolly- 
son & Co., 47 S.W.(24) 708, 242 Ky. 
802; Knuckles vy. Asher, 46 S.W.(2d) 
774, 242 Ky. 427; Hanor v. West Ken- 
tucky Coal. Co., 43 S.W.(2d) 689, 241 
Ky. 163; Southern-Harlan Coal Co. 
Vv. Gallaier, 41 S.W.(2d) 661, 240 Ky. 
106; Duvin Coal Co. v. Fike, 88 S.W. 
(2a) 2015 1238) Keyed 76s High Splint 
Coal Co. v. Bailey’s Adm’r, 37 S.W. 
(2d) 22, 238 Ky. 217; Gibraltar Coal 
Mining Co. v. Collins, 36 S.W.(2d) 
372, 237 Ky. 765; Hall v..Proctor Coal 
Co., 34 S.W.(2d) 425,..236 Ky. 813; 
Kelly & Shields v. Miller, 33 S.W.(2d) 
662, 236 Ky. 698: Ford v. Perkins- 
Bowling Coal Corporation, 32 S.W. 
(2d) 544, 236 Ky. 36; Perkins-Harlan 
Coal Co. v. Mercer, 32 S.W.(2d) 14, 
235 Ky. 618; Highsplint Coal Co. v. 
Palmer’s Adm’r, 20 S.W.(2d) 1020, 
231 Ky. 24; Nugent Sand Co. v. How- 
ard, 11 S.W.(2d) 985, 227 Ky. 91; Rex 
Red Ash Coal Co. v. Barley’s Adm’r, 
6 S.W.(2d) 724, 224 Ky. 485; Eutsler 
v. Huff, 299 S.W. 1070, 222 Ky. 48; 
Gatliff Coal Co. v.. Powers’ Adm’r, 
294 S.W. 472, 219 Ky. 839; Gibralter 
Coal Mining Co. v. Nalley, 283 S.W. 
416, 214 Ky. 431; Saxton Coal Co. v. 
Kreutzer’s Adm’x,' 259 S.W. 1022, es 


Ky. 387; Clark County Const. Co. 
Richards’’ Adm’r, 259 S.W. 331, 203 
Ky. 276; Gatliff Coal Co.-v. Sumner, 


245 S/W. 144, 196 Ky. 592; McCoy 
v. Griffith, 244 S.W. 871, 196 Ky. 406; 
West Kentucky Coal Co. v. Smithers, 
221 S.W. 558, 188 Ky. 224; Lamberg v. 
Central Consumers’ Co., 211. S.W. 746, 


184 Ky. 284; West Kentucky Coal Co. 
Sy Seah 211 S.W. 580, 184 Ky. 


Me.—Charpentier v. Great Atlantic 
& Pacific Tea Co., 157 A. 237, 130 Me. 
423; Hatch v. Portland Terminal Co., 
131 A. 5, 125 Me. 96; Foley v. Hines, 
111 A. 715, 119 Me. 425 [cert den 41 
S.Ct. 450, 256 U.S. 690, 65 L.Ed. 1173]. 


Mass.—Sylvain v. Boston & M. R. 
R., 182 N.E. 835, 280 Mass. 503; Mc- 
Phail y. Boston & M. R. R., 181 N.E. 
739, 280 Mass. 113; Hutchinson _v. 
Sovrensky, 165 N.E. 698, 267 Mass. 5; 
Garber v. Levine, 146° N.E. 21, 250 
Mass. 485; Herbert v. Greenbaum, 
143 N.E. 317, 248 Mass. 398; Kukurai- 
tis v. American Can Co. of Massachu- 
setts, 136 N.E. 69, 242 Mass. 166; Mc- 
Gonigle vy. O'Neill, 133 N.E. 918, 240 
Mass. 262; Gayton v. Borsofsky, 119 
N.E.: 831, 330 Mass. 869; Schehuber-yv. 
American Express Co., 119 N.E. 828, 
230 Mass. 347; Bernabeo v. Kaulback, 
115 N.E. 279, 226 Mass. 128% Pope v. 
Heywood Bros., etc., Co., 108 N.E. 
1058, 221 Mass.’ 143; Dooley y. Sulli- 
van, 106 N.E. 604, 218 Mass. 597. 


Mich.—Smith v. Hyne, 175 N.W. 293, 
208 Mich. 334; Wulff v. Bossler, 165 
N.W. 1048, 199 Mich, 70; Robbins v. 
Magoon, etc, Co,, 159 N.W. 323, 193 

ich. 200; Lydman Vv. De Haas, 151 

Ww. 718, 185 Mich. 12 


Mont. Nelson Vv. riick eh B28, 
89. Mont. 277, 78 A.L.R, 48 


-N.H.—Saunders v. eae & M. R. 
R., 136 A. 264, 82 N.H. 476, 50 A.L.R, 


367; Ouelette v. J. H: Mendell Engi- 


neering & Construction Co., 105 A. 
414, 79 N.H. 112; La Point v. Monad- 
nock Paper Mill, 104 A. 251, 79 N.H. 
61; Lizotte v. Nashua Mfg. Co., 100 
A. 757, 78 N.H. 354; Nawn v. Boston 
SiN a Res bey OL AcebO Incl MN dnean os 
Boody v. K., ete., Mfg. Co., 90 A. 859, 
77 N.H. 208, L.R.A.1916A 10, Ann.Cas. 
1914D 1280. 


N.Y.—Dillon v. St. Patrick’s Cathe- 
dral, 234 N.Y. 225, 137 N.E. 311. 


Ohio.—Schaefer v. Cincinnati Bick- 
ford Tool Co., 13 Ohio N.P.N.S. 553. 


Or.—Hoffman v. Broadway Hazel- 
wood, 10 P.(2d) 349, 11 P.(2d) 814, 
139 Or. 519, 83 A.L.R. 1008; Brady v. 
Oregon Lumber Co., 243 P. 96; 117 
Or. 188, 45 A.L.R. 812 [reh den 245 
P. 732, 118 Or. 15, 45 A.L.R. 812]. 


Tenn.—Moore Coal Co. v. Brown, 64 
S.W.(2d) 3. 


Tex.—Middleton v. Texas Power, 
etc., Co., 185 S.W. 556, 108 Tex. 96; 
West Lumber Co. v, Smith, (Commn. 
App.) 292 S.W. 1103 [aff (Civ.App.) 
283 S.W. 1104]; Scottino v. Ledbet- 
ter, (Civ.App.) 56 S.W.(2d) 282; Rail- 
way Express Agency v. Bannister, 
(Civ.App.) 46 S.W.(2d) 3872; Texas 
Utilities Co. v. Clark, (Civ. App.) 269 


S.W. 903; West Lumber Co. v. Mor- 
ris & Barnes, (Civ.App.) 257 S.W. 
592; American Ry. Express Co. v. 


Truede, (Civ.App.) 246 S.W. 1088; 
West Lumber Co. y. Keen, (Civ.App.) 
221 S.-W. 625 [rev on other grounds 
(Commn.App.) 237 S.W. 236]; Bering 
Mfg. Co.’ v. Sedita, (Civ. App.) 216 S. 
W. 639 [error refused]; Texas & Pa- 
cific Coal Co. v. Sherbley, (Civ.App.) 
212 S.W. 758; Wichita Falls Motor 
Co. v. Meade, (Civ. App.) 203 S.W. 71; 
Skelton & Wear v. Wolfe, (Civ. App.) 
200 S.W. 901; Kirby Lumber Co. v. 
Bratcher, (Civ.App.) 191 S.W. 700 
[dism by agreement]; Dallas Fair 
Park Amusement Ass’n y. Barrentine, 
(Civ.App.) 187 S.W. 710; Hodges v. 
Swastika Oil Co., (Civ. App. ) 185 S.W. 
3869; Memphis Cotton Oil Co. v. Tol- 
bert, (Civ-App.) 171 S.W. 309. 


W.Va.—Trimble v. Steele, 157 S.E. 
166, 110 W.Va. 170; Holton v:Clayco 
Gas Co., 145 S.E. 637, 106 W.Va. 394; 
Laas v.. Lubic, 144 S.H. 225, 105 W. 
Va. 513; Watts v. Ohio Valley Elec- 
tric R..Co., 88 S.E. 659, 78 W.Va..144; 
De Francesco v. Piney Min. Co., 86 S. 
BE. 777, 76. W.Va. 756. 


Wis.—Beck v. Siemers, 
157, 174 Wis. 437; 
cago, etc., R. Co., 158 NW. 321, 163 
Wis. 583; Puza v. C. Hennecke Cos, 
149 N.W. 223, 158 Wis. 482; Krueck v. 
Pheenix Chair Co., 147 N.W. 41, 157 
Wis. 266, Ann.Cas, 1916B 291. 


[a]. Manner of abolishing defense. 
—The legislature may wholly abol- 
ish the defense of assumption of risk 
“by a general declaration to that ef- 
fect, or by an enumeration of in- 
stances which includes all possible 
cases for its application.” Oulette v. 
J. H. Mendell Engineering &' Con- 
struction Co., 105 A. 414, 79 N.H.'112. 


[b] Ordinary risks ‘of work.—The 
employer “having rejected the com- 
pensation act . assumption of 
the ordinary risks of the work was 
not a defense in this case.’’ Chesa- 


183 N.W. 
Sullivan v. Chi- 


i: peake’ & O. R. Co: of Indiana vy. Hull, 
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employer is in default,** or, in at least one jurisdic- 
tion, is not a contributor to the state insurance 
fund,** or, in more general terms, where the employ- 
er fails to. comply with the act.°® On the other hand, 
an employer who has accepted the provisions of the 
act may rely on the defense of assumption of risk by 
the employee,®® at least where the employee has not 
aecepted the act®? or has had no opportunity for elec- 
tion,®® and, in such a case, the employee, to recover, 
must establish that the injury arose from a risk 
which he did not assume;°® likewise, an employer 
of a class not subject to the act, so far as actions to 
recover damages are concerned, may rely on such de- 


146 N.E. 688, 689, 82 Ind.App. 626. 


{c] Risks incident to work or in- 
volving master’s negligence.—(1) 
“The doctrine of assumption of any 
risk created by the master’s negli- 
gence has disappeared, but the ques- 
tion of whether the employer was 
negligent remains, and the workman 
still assumes, so far as a suit for 
damages is concerned, the risks not 
created by the master’s negligence.” 
Colorado Milling & Elevator Co. v. 
Bright. 231 P. 1111, 1112, 76 Colo. 338. 
(2) “The servant in the course of his 
employment assumes no risks inci- 
dent to the business, where the risk 
can be traceable to the master’s neg- 
ligence.” Mitchell v. Swanwood Coal 
Co., 166 N.W. 391, 393, 182 Iowa 1001. 
(3) “We think it was the intention of 
the Legislature, when it enacted the 
Workmen’s Compensation Law .. . 
to completely take away from the em- 
ployer who has not provided compen- 
sation insurance for his employees 
the defense of assumed risk of any 
injury incident to the employment in 
which the injured employee was en- 
gaged at the time of receiving his 
injury, and this regardless of wheth- 
er it be a risk necessarily or ordinari- 
ly incident to the work alone being 
performed by the employee, or wheth- 
er it be augmented by the negligence 
of the employer or master. . tet Oe 
The prime object of the law was to 
make certain the compensation of the 
injured employee, and we do not be- 
lieve that the Legislature, in taking 
the defense of assumed risk away 
from the employer subject to the law, 
but who has refused to comply with 
its provisions, meant to leave any 
risk of any nature whatsoever, inci- 
dent or inherent, available as a de- 
fense to such delinquent employer.” 
West Lumber Co. v. Smith, (Tex.Civ. 
App a 28s TSAWap e104) 9 1106r) fatt 
(Commn.App.) 292 S.W. 1103]. To 
same effect Strom vy. Postal Tele- 
graph-Cable Co., 200 Ill.App. 431 
[transf 111 N.E. 555, 271 Ill. 544]; 
West Lumber Co. v. Morris & Barnes, 
(Tex.Civ.App.) 257 S.W. 592, 599. (4) 
And see infra text and notes 75-77. 


{d] Simple tool or appliance doc- 
trine, under which a master is not 
liable for injuries resulting from de- 
fects in a simple tool or appliance, is 
founded on the assumption of such 
risks by the servant, and does not 
operate where the defense of as- 
sumption of risks is not available as 
a defense. Nugent Sand Co. v. How- 
Arad sewa2d), 9855 2200 bye oie 


63. Roberts v. United Fuel Gas 
Co., 99 S.E. 549, 84 W.Va. 368; De 
Francesco v. Piney Min. Co., 86 S.E. 
777, 76 W.Va. '756. 


64. Vayto v. River Terminal 
Railway Co., 18 Ohio N.P.N.S. 305. 


65. U.S.—Madonna~. v. Wheeling 
Stee] Corporation, 28 F.(2d) 710 [cert 


& 
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den 49 S.Ct. 252, 279 U.S. 838, 73 L. 
Ed. 985] (West Virginia act). 


Ind.—Olsen v. Cantor, 176 N.E. 27, 
93 Ind.App. 150; Diamond v. Cleary, 
162 N.E. 372, 88 Ind.App. 518. 


Mass.—Demaris v. Van Leeuwen, 
186 N.E. 69; Armburg v. Boston & 
M. R. R., 177 N.E. 665, 276 Mass. 418, 
80 ALR. 1408 feert er 52 S.Ct. 44, 
284 U.S. 609, 76 L.Ed. 521, and aff 52 
S.Ct. 336, 285 U.S. 334, 76 L.Ed. 729]. 


Ohio.—Schwartz v. Columbus Citi- 
zens Telephone -Co.,s16 Ohio N.P.N. 
S. 129; Bisch v. Ralston Steel Car Co., 
16 Ohio N.P.N.S. 33. 


Okl.—Clement v. Coon, 
1059, 161 Okl. 216. 


S.D.—Stevenson v,. Douros, 235 N. 
W. 707, 58 S.D. 268; Bower v. Nune- 
maker, 195 N.W. 506, 46 S.D. 607. 


W.Va.—Louis v. Smith-McCormick 
Construction Co., 92 S.E. 249, 80 W. 
Va. 159- 


66. Shurkus v. Gate City Foundry 
Go.,. 138: <A. $02,383. Nive 43% Riordan 
v. Nashua Mfg. Co., 127 A. 705; Zajac 
v. Amoskeag Mfg. Co., 124 A. 792, 81 
N.H. 257; Olgiati v. New England 
Box Co., 117 A. 735, 80 N.H. 399; Cas- 
sidy v. Atlantic Corporation, 111 A. 
147, 79 N.H. 427; Bjork v. U. S. Bob- 
bin & Shuttle Co., 111 A. 284, 79 N.H. 


18 P.(2d) 


402. And see cases infra notes 67, 68. 
[a] What risks are assumed.— 
“The: [employee] assumed the 


risk of the dangers of his employment 
which he knew of and appreciated, or 
which would have been disclosed to 
him by the exercise of due care.”’ 
Cassidy v. Atlantic Corporation, 111 
A. 147, 148, 79 N.H. 427. To same ef- 
fect Shurkus y. Gate City Foundry 
Co., 188 A. 302, 303, 83 N.H. 43; Rior- 
dan v. Nashua Mfg. Co., (N.H.) 127 A. 
705, 707; Olgiati v. New England Box 
Co. ‘117 A. 735, 738,°80 N.H. 399. 


67. Bernard v. Michigan United 
Traction Co., 165 N.W. 846, 198 Mich. 
497; Kieler v. Fred Miller Brewing 
Co., 161 N.W. 739, 165 Wis. 237; Kar- 
ny v. Northwestern Malleable Iron 
Co., 151 N.W. 786, 160 Wis. 316. 


68. Bernard v. Michigan United 
Traction Co., 165 N.W. 846, 198 Mich. 


69. Zajac v. Amoskeag Mfg. Co., 
L295 A 792, 8 ONE Zone Olgiatina. 
New England Box Co., 117 A. 735, 80 
N.H. 399; Bjork v. U. S. Bobbin & 
Shuttle Co., 111 A. 284, 79 N.H. 402. 


[a] Safe place to work.—An em- 
ployee does not assume the risk aris- 
ing from his employer’s failure to 
comply with a statute requiring ev- 
ery employer to furnish a safe place 
to work. Kieler vy. Fred Miller Brew- 
ing Co., 161 N.W. 739, 165 Wis. 237. 


70. Hodges v. Swastika Oil Co., 
(Tex.Civ.App,) 185 S.W. 369 [dism by 
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fense even if he is not a subscriber,’® and an employ- 
er not subject to the act because not engaged in a 
business for pecuniary gain’! or because he does not 
employ the prescribed number of employees’? may 
rely on such defense, as may, in at least one juris- 
diction, a nonassenting employer whose employee is 
injured while engaged in casual employment."* 
the few cases in which the question has been specifi- 
cally considered, the prevailing opinion is that the 
elimination of the defense of assumption of risk does 
not take away the defense of absence of negligence 
on the part of the employer,** but refers to what is 
sometimes designated as voluntary, as distinguished 


In 


agreement] (employer of fewer than 
five employees). 


71. Dillon ¥> St. Patrick’s Cathe- 


dral,-137 N.E.-811, 2384 N.Y. 225. 


72. Critchfield v. Akin, 127 S.E. 
816, 33 Ga.App. 668; Eutsler v. Huff, 
299 S.W. 1070, 222 Ky. 48. 


73. Miller v. Granite County Pow- 
er Co., 213 P. 604, 66 Mont. 368. 


Casual employment generally see 
supra § 179. 


74. Colo.—Colorado Milling & Ele- 
vator Co. v. Bright, 2312 Py 12117376 
Colo. 338. 


Ill.— Strom v. Postal Telegraph-Ca- 
ble Co., 200 Ill.App. 431 [transf 111 
N.E. 555, 271 Ill. 544]. 


Iowa.—Hunter v. Colfax Cons. Coal 
Co., 15D NW? 1037)-157- NeW. 145, -Lup 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


_N.H.—Ouelette v. J. H. Mendell En- 
gineering & Construction Co., 105 A. 
404,-%9" INCE: et 2t 


W.Va.—De Francesco y. Piney Min. 
Co., 86 S.E. 777, 76 W.Va. 756. 


But see Ives v. South Buffalo R. 
Co., 94 N.E. 431, 201 N.Y. 271, 34 L.R. 
A.N.S. 162 and note, Ann.Cas.1912B 
156 (where the taking away of the 
defense of assumption of risk was 
held to render L. [1910] c 674 invalid 
as imposing liability without fault). 


“Abolition of this defense does not 
create liability where no fault is 
proved. It does not make the employ- 
er an insurer.’’ QOuelette v. J. H. Men- 
dell Engineerimg & Construction Co., 
105 A. 414, 415, 79 N.H. 112. 


“The defense of assumption of in- 
herent risks has been put upon so 
many bases.as that, where the 
Legislature expressly provides meth- 
ods for controverting whether the 
master was shown to be wholly 
blameless, we should not impute to it 
a construction that the defense of as- 
Suming risks inherent to an employ- 
ment is equivalent to a claim that an 
injury was due to no fault of the 
master. We should not impute this 
construction unless no other is pos- 
sible. So far from finding this to be 
the situation, we think everything in- 
dicates no such definition of the de- 
fense was in the legislative mind 
when it enacted the legislation now 
in hearing.” Hunter v. Colfax Cons. 
Coal Co., 154 N.W. 1037, 1045, 157 N. 
W. 145, 175 Iowa 245, L.R.A.1917D 15, 
Ann.Cas.1917E 803. 


cad Risks of employment or 
service.—‘The term ‘risks of the em- 
ployment,’ or ‘risks of the service,’ 
is commonly used to describe situa- 
tions involving a _ dereliction from 
duty, rather than the chances which 
remain after ordinary care has been 
used to make the situation a safe one. 
It is the chance of injury arising out 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 
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from contractual, assumption of risk,7> an employer 
who fails to come within the act being allowed by 
some authorities to rely on the contractual assump- 
tion of risk as a defense, as contrasted with volun- 
tary assumption,7® although not by others;*? and 
this view is inferentially supported by the numer- 
ous authorities holding that, to warrant a recovery 
by the employee, the employer’s negligence must be 


shown," 
Action for property damage. 


A provision of a 
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unavailable in actions to recover damages for per- 
sonal injuries or death has no application to an ac- 
tion solely for damages to personal property.’® 


d. Negligence of Fellow Servant.®° 
Where an employer of a class subject to the opera- 
tion of a compensation act has not elected to come 
within the act, or has elected not to pay compensa- 
tion thereunder, he cannot assert as against the em- 


ployee’s action at law that the injury was due to the 


compensation act making the defense of assumed risk 


of some want of care,’ so that an in- 
struction that since the passage of 
the act ‘“‘servants no longer assume 
the risks incident to their employ- 
ment” is a correct statement of the 
law. Ouelette v. J. H. Mendell En- 
gineering & Construction Co., 105 A. 
414, 416, 79 N.H. 112. 


75. Boston & M. R. R. v. Baker, 
236 F. 896, 150 C.C.A. 158 (Massachu- 
setts act); Ashton v. Boston, etc., R. 
Co., 109 N.E. 820, 222 Mass. 65, L.R.A. 
1916B 1281; De Francesco v. Piney 
sei Co., 86 S.E. 777, 780, 76 W.Va. 
756. 


“The abolition of the doctrine of 
assumption of risk goes only to that 
portion of it which denies right of 
recovery for negligence on the part 
of the master, to which the servant 
is deemed to have assented, because 
of his knowledge of the same and con- 
tinuance in the service thereafter. It 
was not the purpose of the statute 
to prescribe acts on the part of the 
master which, by the common law, 
were rightful and free from negli- 
gence, but only to eliminate an appli- 
eation of the principle of waiver— 
assumption of risk of injury by 
known acts of negligence on the part 
of the master.” De Francesco v, 
Piney Min. Co., supra. 


[a] Distinction stated.—‘Ordinar- 
ily where one enters the service of 
another as employee, he agrees to 
assume al] the open and obvious risks 
of the business. This usually is call- 
ed a contractual assumption of risk. 
There is another class of cases where 
an employee suffers an injury by rea- 
son of the negligence of his employ- 
er in reference to some matter outside 
the risks assumed under his contract 
of employment, as, for instance, the 
failure of the employer to furnish 
safe and suitable tools and appliances 
for the employee. In such cases there 
may be evidence of negligence of the 
employer. The question often is 
whether the employee is precluded 
from recovery on the ground that he 
assumed the risk. If the evidence 
shows that by his conduct there was 
such an assumption of risk, he is not 
entitled to recover. This is called a 
voluntary assumption of the risk. It 
is a matter of defence to be pleaded 
and proved affirmatively by a defend- 
ant if he would avoid the conse- 
quences of his negligence, and in or- 
der to maintain such a defence it 
must appear that the plaintiff knew 
and fully appreciated the risk. The 
doctrine of contractual assumption 
of risk, that is, that the risk was one 
of the dangers incident to the employ- 
ment, is not an affirmative defence, 
but stands upon an entirely different 
footing. With reference to risks and 
dangers covered by the contract, the 
employer owes the employee no duty 
and so cannot be held guilty of negli- 
gence. Gleason v. Smith, 51 N.E. 460, 
172 Mass. 50; Murch v. Wilson, 47 N. 
BH. 111, 168 Mass. 408. As the con- 
tractual assumption of risk is not a 
matter of affirmative defence and can 


is not affected by that part of the 

workmen’s compensation act (St. 

1911, c. 751, § 1) above referred to.” 

Ashton v. Boston, etc., R. Co., 109 N. 

i: 820, 222 Mass. 65, 69, L.R.A.1916B 
81. 


[b] Milustration of risk not con- 
tracted for.—Where a freight con- 
ductor’s contract of employment 
made no provision as to such a mat- 
ter, he did not contractually assume 
the risk of negligent failure of the 
railroad company to so space its 
tracks that there would be sufficient 
room between a car standing on one 
track and a passing train. Boston & 
M. eis v. Baker, 236 F. 896, 150 C.C. 
A. : 


76. Sylvain v. Boston & M. R. R,, 
182 N.E. 835, 280 Mass. 503; Ashton 
v. Boston, etc., R. Co., 109 N.E. 820, 
222 Mass. 65, L.R.A.1916B 1281. 


[a] Contractual assumption of 
risk explained.—‘'The defendant may 
still rely upon the so-called _con- 
tractual assumption of risk of the 
conditions of the employment which 
were existing and manifest when the 
employment began; a doctrine more 
accurately expressed by saying that 
the master owes the servant no duty 
to change the obvious conditions and 
methods of business in use when the 
employment began, even though they 
are less safe than others, and so can- 
not be charged with negligence in 
continuing them.” Sylvain v. Boston 
& 0M. BR. Co., 182 N.H. 835, 836, 280 
Mass. 503. 


77. Bay State St. Ry. Co. v. Rust, 
253 F. 438, 45, 165 C.C.A. 641 (Rhode 
Island act). 


“The Legislature used the plain, 
broad language that in an action to 
recover damages for personal inju- 
ries sustained by accident by an em- 
ployee, in the course of his employ- 
ment, it shall not be a defense ‘that 
the employee assumed the risk of the 
injury. The Legislature had before 
it the well-known condition that 
there are the two ways which we 
have mentioned by which an employee 
may assume the risk of injury; name- 
ly, by his acts and by his agreements. 
Nothing is brought to our attention 
which tends to the conclusion that the 
Legislature intended to exclude one 
way of assuming risk, and to permit 
another. Nothing before us leads to 
the inference that the Legislature did 
not intend to exclude the entire mat- 
ter of assumed risk, regardless of 
classifications as to the different ways 
by which a risk may be assumed. 
The Legislature may well have had 
in mind, also, that the master’s lia- 
bility depends upon negligence; and 
that evidence of negligence is often 
directed to what an employee is do- 
ing under his agreement of service. 
And it is sometimes of little practical 
importance whether it be found that 
a certain risk is assumed, or that, un- 
der the contractual relations. existing 
between the master and the servant, 
no negligence is found on the part of 


be shown under a general denial, it! the master.” Bay State Street R. Co. 


‘ 


negligence of a fellow servant,®1 even, under at least 


v. Rust, supra (Rhode Island act). 
78. See supra § 1509. 


79. J. W. Zempter Const. Co. v. 
Remeers) (Tex.Civ.App.) 45 S.W.(2d) 


80. Generally see Master and Sery- 
ant §§ 627-881. : 


U.S.—Redmond y. American 
Ry. Hxpress.. (Co, 17 7 Rd) aioe 
(Massachusetts act); National Enam- 
eling & Stamping Co. v. Padgett, 251 
F. 30, 163 C.C.A. 280 (Illinois act). 


Ga.—Critchfield v. Akin, 127 S.E. 
816, 33 Ga.App. 668. 


Ill—-Daly v. New Staunton Coal 
Co., 117 N.E. 418, 280 Ill. 175 [aff 203 
Ill.App. 164]; Vaughan’s Seed Store 
v. Simonini, 114 N.E. 168, 275 Ill. 477, 
Ann.Cas.1918B 713; Dietz v. Big Mud- 
dy Coal, etc., Co., 105 N.E. 289, 263 
Ill. 480; Crooks v. Tazewell Coal Co., 
105 N.E. 132, 263 Ill. 343, Ann.Cas. 
1915C 304; Hoglund vy. E. P. Johnson 
Piano Co., 214 Ill.App. 547; Moury vy. 
Latham Coal & Mining Co., 212 Ml. 
App. 508: Vogt vy. Southern Coal, 
Coke & Mining Co., 210 Ill.App. 620; 
Bednar v. Mt. Olive & Staunton Coal 
Coz, 19% Tll.App.):251; Price vv. Clover. 
Leaf Coal Min. Co., 188 Ill.App. 27. 
See Williams y. Mt. Vernon Car Mfg. 
Co., 211 Ill.App. 68; Klusemeier v. 
Hast St. Louis Bridge Co., 210 Ill.App. 
537; Boldt v. American Bottle Co., 
208 111l.App. 578; Spiehs v. Insull, 207 
Ill.App. 256. 


Ind.—Terre Haute, I. & E. Traction 
ee vy. Hayes, 145 N.E. 569, 195 Ind. 


Ky.—Hanor v. West Kentucky Coal 
Co., 43 S.W.(2d) 689, 241 Ky. 163; 
Kelly & Shields v. Miller, 33 S.W.(2d) 
662, 2386 Ky. 698; Nugent Sand Co. v. 
Howard, 11 S.W.(2d) 985, 227 Ky. 91; 
Rex Red Ash Coal Co. v. Barley’s 
Adm’r, 6 S.W.(2d) 724, 224 Ky. 485; 
Rockport Coal Co. v. Barnard, 273 S. 
W. 533, 210 Ky. 5; Gatliff Coal Co. v. 
Sumner, 245 S.W. 144, 196 Ky. 592; 
West Kentucky Coal Co. v. Smithers, 
211 S.W. 580, 184 Ky. 211. 


Me.—Charpentier v. Great Atlantic 
& Pacific Tea Co., 157 A. 2837, 130 Me. 
423; Hatch vy. Portland Terminal Co., 
131 A. 5, 125 Me. 96; Foley v. Hines, 
111 A. 715, 119 Me. 425 [cert den 41 
S.Ct. 450, 256 U.S. 690, 65 L.Ed. 1173]. 
See Nadeau y. Caribou Water, Light 
& Power Co., 108 A. 190, 118 Me. 325 
(holding that, in a common-law ac- 
tion by an injured employee under 
the compensation act, recovery can be 
had against a master employing more 
than five employees, although the 
ee was that of fellow serv- 
ants). 


Mass.—Sylvain vy. Boston & M. R. 
R., 182 N.E. 835, 280 Mass. 503; Arm- 
burg v. Boston & M. R. R., 177 N.E. 
665, 276 Mass. 418, 80 A.L.R. 1408 
[cert gr 52 S.Ct.. 44, 284 U.S. 609, 76 
L.Ed. 521 (aff 52 S.Ct. 336, 285 U.S. 
334, 76 L.Ed. 729)]; Hutchinson v. 
Sovrensky, 165 N.B. 698, 267 Mass. 5; 
Kukuraitis vy. American Can Co. of 
Massachusetts, 136 N.E. 69, 242 Mass. 
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one act, where such negligence was the sole cause,®? 
and at least where the negligence was in the course 
of the employment.** Likewise, where the employer 
is in default, he cannot plead such defense,’* nor ean 
an employer, in at least one jurisdiction, who does not 
contribute to the state insurance fund,®® nor, in more 
general terms, one who fails to comply with the act.*® 
On the other hand, an employer who has accepted 
the provisions of the act may rely on the defense of 
the negligence of a fellow servant,’’ at least where 
the employee has not accepted the act8® or has had 
no opportunity for election,’® as may, in general 
terms, an employer who has complied with the re- 
quirements of the act,®° one who does not come with- 
in the operation of the act because he does not em- 
ploy the specified number of employees,®! and, in at 
least one jurisdiction, a nonassenting employer 
whose employee is injured while engaged in easual 
employment.°? 


Action for property damage. A provision of a 
compensation act making the defense of negligence 
of a fellow servant unavailable in actions to recover 


damages for personal injuries or death has no ap- 


plication to an action solely for damages to personal 
property.°? ‘ 


[§ 1514] e. Negligence of Person Whose Duty Is 


WORKMEN’S COMPENSATION ACTS 


aN “8 


[§§ 1513-1517. 


Prescribed by Statute. Under some of the statutes 
an employer who has not come within the operation 
of the act cannot assert as against the employee’s 
action that the negligence in question was that of 
one whose duties are prescribed by statute.°* 


[§ 1515] 5. Willful Act or Misconduct of Em- 
ployee. Where the statute so provides, the employ- 
er may defend on the ground that the employee will- 
fully caused his own injury.®® 


[§ 1516] 6. Limitation of Recovery or Measure of 
Damages.* Where the employee brings an action 
for damages, instead of claiming compensation under 
the act, he is not confined to the rate of compensation 
fixed by the act,®® nor is such rate to be taken as a 
standard of comparison;®? but, ¥f entitled to a judg- 
ment, he is entitled to damages in accordance with 
the rule applicable to an action for negligence at 
common law.?8 


[§ 1517] 7. Procedure—a. In General. The com- 
pensation act of the state, as part of the law of the 
land, must be read into every statement of claim;?° 
but, as to whether a question which arises under it 
is to be met as a question of pleading or on the trial, 
in the absence of a legal certainty, on the pleadings, 
that the act does apply, the question cannot be ruled. 
on as a question of pleading.t The issue of whether 


166; Schlehuber v. American Express 
Co., 119 N.E: 828, 230 Mass. 347; 
Bernabeo vy. Kaulback,.115 N.E. 279, 
226 Mass. 128; Pope v. Heywood 
Bros, ete.,.Co, 108+.N.E.. 10658, 221 
Mass. 143; Dooley v. Sullivan, 106 N. 
E. 604, 218 Mass. 597. 


Mich.—Smith vy. Hyne, 175 N.W. 
293, 208 Mich. 334; Lydman v. De 
Haas, 151 N.W. 718, 185 Mich. 128. 


Mont.—Nelson v. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483. 


N.H.—La Point v. Monadnock Pa- 
per Mill, 104 A. 251, 79 N.H. 61; Li- 
zotte v. Nashua Mfg. Co., 100 A. 757, 
78 N.H. 354. 


Ohio.—Schaefer vy. Cincinnati Bick- 
ford Tool Co., 13 Ohio N.P.N.S. 553. 


Or.—Brady v. Oregon Lumber Co., 
243 P. 96, 117 Or. 188, 45 A.L.R. 812 
{reh den 245 P. 732, 118 Or. 15, 45 AU 
LR. 812i. 


Tenn.—Moore Coal Co. v. Brown, 
64 S.W.(2d) 3. 


Tex.—Middleton v. Texas Power, 
ete., Co., 185 S.W. 556,. 108 Tex. 96; 
Scottino v. Ledbetter, (Civ.App.) 56 S. 
W.(2d) 282; Memphis Cotton Oil Co. 
v. Tolbert, (Civ.App.) 171 S.W. 309. 


W.Va.—Laas v. Lubic, 144 S.E. 225, 
105 W.Va. 513; Prowse vy. Owen’s 
Bottle Co., 120 S.E. 300, 95 W.Va. 81; 
Watts v. Ohio Valley Electric R. Co., 
88 S.E. 659, 78 W.Va. 144; De Fran- 
cesco v. Piney Min. Co., 86 S.E. 777, 
76 W.Va. 756. 


Wis.—Puza v. C. Hennecke Co., 149 
N.W. 223, 158 Wish. 482; Salus v. 
Great Northern R. Co., 147 N.W. 1070, 
157 Wis. 546; Cavanaugh v. Morton 
Salt.Co., 140 N.W. 53, 152 Wis. 375. 


[a] “Negligent acts or omissions.” 
—Nelson y. Stukey, 300 P. 287, 293, 
89 Mont. 277. 


{b] Rule applied to willful mis- 
conduct of a fellow servant. Rock- 
port Coal Co. y. Barnard, 273 S.W. 
533, 210 Ky.'5. 


82. Redmond v. American Ry. Ex- 
press Co., 17 F.(2d) 753 (Massachu- 
setts act). 


83. Nelson y. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483; Prowse 
v. Owen's Bottle Co., 120 S.E. 300, 95 
W.Va. ° 81. 


84 Roberts v. United Fuel Gas 
Co., 99 S.H. 549, 84 W.Va. 368; De 
Francesco v. Piney Min. Co., 86 S.B. 
777, 76 W.Va. 756. 


85. Vayto v. River Terminal & 
Railway Co., 18 Ohio N.P.N.S. 305. 


86. U.S.—Madonna v. Wheeling 
Steel Corporation, 28 F.(2da) 710 [cert 
deny. 95'S: Ct.) (252 9127. 90Ur Shes suo mien 
Ed. 985] (West Virginia act). 


Ind.—Olsen v. Cantor, 176 N.E. 27, 
93 Ind.App. 150; Diamond vy. Cleary, 
162 N.E. 372, 88 Ind.App. 518. 


Mass.—Demaris v. Van Leeuwen, 
186 N.E. 69; Armburg v. Boston & 
M. R. R., 177 N.H. 665, 276 Mass. 418, 
80 A.L.R. 1408 [cert gr 52 S.Ct. 44, 
284 U.S. 609, 76 L.Ed. 521, and aff 52 
S.Ct. 336, 285 U.S. 334, 76 L.Ed. 729]. 


Ohio.—Bisch y. Ralston Steel Car 
Co., 16 Ohio N.P.N.S. 33. 


S.D.—Stevenson y. Donros, 285 N. 
W. 707, 58 S.D. 268; Bower v. Nune- 
maker, 195 N.W. 506, 46 S.D. 607. 


W.Va.—Louis v. Smith-McCormick 
Sat el Co., 92 S.E. 249, 80 W. 
Va. ; 


87. Shurkus vy. Gate City Foundry 
Co., 138 A. 302, 83 N.H. 43; Hodges 
v. J. Spaulding & Sons Co., 122 A. 794, 
81 N.H. 101; Gildersleeve v. Newton 
Steel Co., 142 N.E. 678, 109 Ohio St. 
341. And see cases infra notes 88, 89. 


88. Bernard v. Michigan United 
Traction Co., 165 N.W. 846, 198 Mich. 
497; Kieler vy. Fred Miller Brewing 
Co., 161. N.W. 7389, 165 Wis. 237; Kar- 
ny v. Northwestern Malleable Iron 
Co., 151 N.W. 786, 160 Wis. 316. 


89. Bernard vy. Michigan United 
Traction Co., 165 N.W. 846, 198 Mich. 


497. 


90. Jutras v. Amoskeag Mfe. Co., 
147 A. 753, 84 N.H. 171. 


91. Critchfield y. Akin; 127 S.B. 
816, 33 Ga.App. 668; Ryan v. Uns- 
worth, 157 A. 869,.52 RI. 86. 


92. Miller v. Granite County Pow- 
er Co., 213 P. 604, 66:Mont. 368. 


Casual employment generally see 
supra § 179. 

93. J. W. Zempter Const. Co. v. 
wodgers (Tex.Civ.App.) 45 S.W.(2a) 


$4. Watts v. Ohio Valley Electric 
R. Co., 88-S.H. 659, 78 W.Va. 144: De 
Francesco v. Piney Min. Co., 86 S.B. 
777, 76 W.Va. 756 (holding that a 
mine foreman in the nonperformance 
of statutory duty was virtually a vice 
principal). 

95. Middleton v. Texas Power, etc., 
Co., 185° S.W. 556, 108 Tex. 96. 


[a] Provision of Kentucky act 
making the willful misconduct of the 
employee a defense to claims arising 
under the Workmen’s Compensation 
Act has no reference to actions at 
common law, brought where the em- 
ployer has not elected to operate un- 
der the compensation act, Clark 
County Const. Co. v. Warford, 262 S. 
W. 266, 203 Ky. 283; Clark County 
Const. Co, v. Richards’ Adm’r, 259 S. 
W. 331, 202 Ky. 276. 


96, Dick v. Knoperbaum, 157 N.Y. 
S. 754. 

97._ Russo v. Omaha, etc., R. Co., 
153 N.W. 510, 98 Neb. 436. 


98. Dick v. Knoperbaum, 157 N.Y. 
S. 754; Moen v. Melin, 231 N.W. 283, 
59. N.D. 582. 


Damages for negligence see Dam- 
ages §§ 68—-230;*Master and Servant 
§§ 1444, 1445. 


99. Stamp v. Union Stevedoring 
Corporation, 11 F.(2d) 172. 


1. Stamp v. Union Stevedoring 
Corporatien, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


*By CHARLES REZNIKOFF ($§ 1516-1523). 


Es 1517-1518] 


‘the employee has elected to take compensation, bar- | 
ring his right to recover in an action at common law, | 
eannot be determined in the compensation proceed- 
ing where the jurisdiction in such proceeding is limit- | 
ed to questions under the compensation feature of | 
In the absence of anything in the pleading 
or evidence to show that the employee has any remedy 


the act.? 


WORKMEN’S COMPENSATION ACTS 


under the compensation act of any state,-no such - 


defense is available to the employer.® 


[§ 1518] b. Pleading—(1) Declaration, Petition, 
or Complaint. Although it is not necessary specifical- | 
ly to invoke the act, where the employee relies on a 
compensation act as depriving the employer of par-| 
ticular defenses, he should allege the facts bringing | 


the case within the act.* 


Exceptions from act. Where an employee is pre- | 
sumptively within the terms of a compensation act 


2. Sullivan Machinery Co. vy. Sto- 
well, 114 A. 873, 80 N.H. 158. 


8. Simpson yv. Atlantic Coast Ship- 
ping Co., 182 N.Y.S. 331, 191 App.Div. 
844 [af 176 N.Y.S. 731, and aff 134 
N.E. 560, 232 N.Y. 5337. 


4, Charles v. Harriman, 118 A. ‘417, 
121 Me. 484; Nadeau v. Caribou Wa- 
ter, Light & Power Co., 108 A. 190, 
118 Me. 325; Hodges v. Swastika Oil 
Co. (Tex.Civ.App.) 185 S.W. 369; 
Louis v. Smith-McCormick Const. Co., 
92 S.E. 249, 80 W.Va. 159. 


fa] “The court’s judicial knowl- 
edge of the statute dispenses with 
‘necessity of allegation thereof.” 
Louis vy. Smith-McCormick Const. Co., 
92 S.E. 249, 250, 80 W.Va. 159. Plead- 
ing statutes generally see Statutes 
§§ 735-752. 


[b] Assumed risk—‘It follows, 
we think, that the defense of assumed 
risk is not denied to an employer who 
does not have in his service more than 
five employees, and is not available 
to employers who have in their em- 
ployment more than five employees. 
This being true, the plaintiffs, if they 
desired to bring their case in the class 
of cases in which such defense is de- 
nied, should have alleged the neces- 
sary facts, and as they did not. do so, 
we think the court should not have 
sustained the exception to the de- 
fendant’s plea of ‘assumed risk.” 
Hodges vy. Swastika Oil Co., (Tex. 
Civ.App.).185.S.W. 369, 373 [auot in 
part Nadeau v. Caribou Water, Light 
Thai Co., 108.A..190, 193, 118 Me. 


[c] Allegations held sufficient to 
show that: (1) Employer was with- 
in the act. Terre Haute, I. & E. Trac- 


tion Co. v. Hayes, 145 N.E. 569, 195’ 


Ind. 638; Long v. Foley, 96 S.E. ‘794, 
82 W.Va. 502; Louis v. Smith-Mc- 
Cormick Const. Co., 92 S.E. 249, 80 
W.Va. 159. (2) Employee was regu- 
lar employee. Charles v. Harriman, 
118 A. 417, 121 Me. 484; Louis v. 
Smith-McCormick Const. Co., 92 S.E. 
249, 80 W.Va, 159. 

[d] Allegations held insufficient 
to show that action is other than one 
of ordinary negligence, based on the 
common-law duty to exercise ordi- 
nary care. Klotz v. Balmat, 171 N. 
BE. 409, 34 Ohio App. 490. 


5. Ala.—W. B. Davis: &' Sony. 
Ruple, 130 So. 772, 222 Ala. 52. 


+. Alaska.—Aho v. Chichagoff Mining 
Ge 6 Alaska 528. 


.° Ga—Webb v. Tubize-Chatillon Cor- 
poration, 165 S.E. 775, 45 Ga.App. 744. 


Tll.— Bishop v. Chicago Rys. Co., 
124 N.E. 837, 290 Ill. 194 [aff 210 Til 


£ 
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‘depriving him’of any other remedy for his injury, 
‘on bringing an action for damages against his em- 
ployer he must allege facts bringing the case with- 
out the act® and within’an exception, if any.® 
facts are pleaded bringing the employee within the 
act, it is not necessary for him to plead any facts 
bringing the case without the act.” - 


If no 


‘Election not to come within act. Where the com- 
pensation act does not raise any presumption that 
the employment is subject to the act, the employee 
‘in ‘an action for personal injuries need not allege 
that the employer has elected not to come within the 
act;® likewise, where the compensation act in ques- 
tion is a foreign law, the employee need not allege 


that he has elected not to come within the aet;? 


App. 397]. 


La.—Holthaus v. Lane Cotton Mills 
Co., 3 La.App. 314. 


Mo.—Rinehart v. F. M. Stamper Co., 
(App.) 55 S.W.(2d) 729; Kemper v. 
Gluck, (App.) 21 S.W.(2d) 922 [aff 
39 S.W.(2d) 330, 327 Mo. 733 (cert den 
HS ey hae 29, 284 U.S. 649, 76 L.Ed. 


N.Y.—Goldhirsch v. American 
Character Doll Co., 238 .N.¥.S. 519, 135 
Misc. 817. 


Ohio.—Standard Steel Castings Co. 
v. Painter, 14 Ohio App. 268: \. 


- W.Va.—Gunnoe v.:Glogora Coal Co., 
117 S.E. 484, 93 W.Va. (636; Byrd v. 
Sabine Collieries Corporation, 114 S.E. 
679, 92 W.Va. 34 


[a] Particular allegation hela nec- 
essary.—That employment was’ cas- 
ual. Bishop v. Chicago Rys. Co., 124 
BuT1. 837, 290 Ill. 194 laff, 210, Ill. ‘App. 


[b] Allegations held ‘insufficient 'to 
show that ‘assault was after termi- 
nation of employment. , W. B., Davis 
& Son v. Ruple, {30 So. 772, 222 Ala., 
52 (complaint showing that discharge 
and assault occurred, simultaheously' 
as part of the same transaction), 


'6. Kaplan v. Sertell, 116 So. 112, 
217, Ala.” 413., See cases infra: this: 
note, 


[a] Particular mewatidas’s , hela 
necessary.—(1) Where the remedy of: 
compensation. afforded by the,com-: 
pensation act is exclusive of all other 
remedies except that an injured em-' 
ployee may maintain .an action 
against his employer:, First, where 
the injury is caused by the employ-| 
er’s “gross ynegligence”’ or “willful 
misconduct;” Second, if:'the act or 
failure to act ‘is ‘the personal act of 
the employer himself or, if a corpo- 
ration, of an Officer; and third, if 
the act or failure to act indicates a| 
willful disregard of ‘the life, limb, or, 
safety of the employees, an ‘employee 
in an action for personal injuries: 
against his employer on an alleged 


‘failure to act must allege the exist-' 


ence of all threé elements. ‘ Helme v. 
Great Western Milling Co.,°185 P. 510, 
43 Cal.App..416. . (2) Where an em-! 
ployee alleges an election ,to apply: 
to the compensation commission, he 
must show by his pleading that the 
commission has determined that his 
case is within an exception authoriz- 
ing the action on a determination by 
the commission that the'accident was 


‘due to the failure to install or main- 


tain safety appliances. Jenkins v. 
Carman Mfg. Co.,°155' RP. 703-79 > Or. 


but where, under the act, an election by the employer 
and employee to come within the act is presumed, an 


448, 


{b] Allegations held insufficient to 
show deliberate intention of employer 
to produce injury. . Heikkila v. Ewen 
Transfer Co., 297 P. 373, 135 Or. 631. 


7. Kemper v. Gluck, 39 S.W.(2d) 
330, 327 Mo. 733 [aff (App.) 21 S.W. 
(2d) 922 (cert den 52.S.Ct. 29, 284 U.S. 
649, 76 L.Ed, 551)]; Warren v. Amer- 
ican Car & Foundry Co., 38 S.W.(2d) 
718, 720, 327 Mo. 755; Pullman Co. v. 
Ransaw, (Tex.Commn.App.) 254 S.W. 
763 [aff (Civ.App,) 203 S.W. 122]. 


“The common law as to the relation 
of master and servant and the ‘em- 
ployment incident thereto remains in 
full force and effect in this state, ex- 
cept where modified or abrogated by 
statute; the common law creates the 
general. liability whereby employers 
are made to respond in damages for 


injuries suffered through their neg- 


ligence by their employees; the Work- 
men’s Compensation Act creates ex- 
ceptions—it exempts employers from 
such liability as regards certain em- 
ployments, if’ specified’ conditions be 
complied with. Where the action is 
at.common law, invoking common law 
liability only, an exception with re- 
spect to such Hability created by stat- 
ute can never.be an element of plain- 
tiff’s cause of,action; it is purely a 
matter of défense. If, the petition in 
such a case disclose on its face facts 
which bring thecase within an ex- 
ception created by statute, it is of 
course demurrable;'’ but if no such 
facts are disclosed on the face of the 
pleading, and they exist, they must 
be asserted in the answer.” Warren 


|v. American Car & Foundry Co., su- 


pra. 


8. Nadeau v. Caribou Water, Light 
& Power Co., 108 A: 190, 118 Me. 325: 
Garvin v. Western Cooperage Co.; 184 
P. 555, 94 Or. 487; Olds v. Olds, 171 
12% 1046, 88 Or. 209. See Charles v. 
Harriman, 118 A. 417,121 Me. 484 (in 
an action for damages by an injured 
employee, the joinder of a count stat- 
ing a cause of action at common law 
and counts stating causes of action 
under the Workmen’s Compensation 
Act against a nonassenting employer 
is not objectionable). 


9. Span v. Jackson, Walker Coal & 
rena Co., 16 S.W. (2a) 190, 822 Mo. 


[a] Reason for rule. aSich allega- 
tion would require plaintiff to prove 
a statute, of which the court could 
not take judicial notice, for the sole 
purpose of showing that it. did not 
apply. Span v. Jackson, Walker Coal 
es Co., 16 S.-W. (2d). 190,-322 

of : k 
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allegation that the employer?® or employee’? has 
elected not to come within the act is necessary. 
Where the employee avers that the employer has 
elected not to come within the operation of the act, 
it is not necessary that the declaration contain any 
averment as to the acceptance or rejection of the act 
by the employee where he has no right of election in 
case the employer rejects the act.1? A petition al- 
leging that the employer has elected not to come 
within the compensation act, if otherwise proper, 
is sufficient where the allegation takes the place of 
an allegation otherwise necessary in an action at 
common law.!% Where the employee has a right to 
proceed at law unless he has waived his right by fil- 
ing a claim for compensation under the act, an al- 
legation of filing the statutory notice of claim is not 
an allegation of filing the claim itself.** 


Failure to comply with act. In an action by an 
employee on a case presumptively within the com- 
pensation act, under which, however, on failure of 
the employer to comply with its provisions, the em- 
ployee may sue at law, the employee must allege the 


noncompliance;!*> but where the complaint does not 
allege facts bringing plaintiff within the act, lte‘need 


not allege the failure of the employer to secure pay- 
ment of compensation as provided by the act;*® and 
where plaintiff has brought himself within an excep- 
tion to the act, his allegation that the employer has 
fgiled to insure his liability or deposit any security 
is immaterial and properly stricken.17 Where an 
employee relies on a compensation act as depriving 
the employer of particular defenses because of a 
failure to comply with the conditions to obtain its 
benefit, he must allege the failure;'® on the other 
hand, under a provision making it optional to sue 
where the employer has failed to secure the payment 
of compensation as prescribed, it has been held that 
the burden is not on the employee to allege the fail- 
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ure,!® but that the employer, who seeks immunity be- 
cause of the act, must plead compliance;?° and, 
where the right of election does not rest alone with 
the employer, an allegation that the employer has not 
participated in the state insurance fund does not fix 
the responsibility on the employer for the legal status 
of the parties sufficiently to show that he is not en- 
titled to his defenses at common law.*! 


Negligence. Inasmuch as the negligence of the em- 
ployer, unless it is previded otherwise, is essential 
to a recovery in an action at law,?? unless the act 
creates a presumption of negligence which excuses 
the necessity of pleading it,?* negligence on the part 
of the employer must be pleaded by the employee.** 
Where the compensation act deprives the employer 
of certain defenses, if the allegations of the employee 
show that the employer is within the terms of the 
act, 1t is not necessary for the employee to allege 
that he is not subject to such defense;?5 and his 
pleading is good although his allegations show that 
otherwise he would be subject to such defense.?® 
Where the employee does not come within the act 
creating a presumption of negligence on the part 
of the employer, he must plead as in any other action 
for negligence to which the act is not applicable.?7 


[§ 1519] (2) Plea or Answer. On the one hand, 
it has been held that the employer, in an action at 
law by the employee for a personal injury, may by 
plea set up the want of jurisdiction in the court by 
reason of the fact that the case falls within the pro- 
visions of a compensation act;?8 on the other hand, 
it has been held that it is not proper for the em- 
ployer to file a plea to the jurisdiction of the court, 
where the court has jurisdiction of all actions of 
trespass on the case, but the defense that the case 
falls within the provision of a compensation act may 
properly be raised by a plea of the general issue.?® 


10. Reynolds v. Chicago City Ry. 
Co., 122 N.E. 371, 287 Ill. 124 [aff 210 
Tll.App. 379]; Beveridge v. Illinois 
Mucl Co. 119 NBs -46)-283 JTll 3k; 
Williams v. Illinois Cent. R. Co., 207 
Tll.App. 517. See Palmieri v. Illinois 
Third Vein Coal Co., 208 Ill.App. 405. 
But see Von Boeckmann v. Corn Prod- 
ucts Refining Co., 113 N.E. 902, 905, 
274 Ill. 605 (where the employee in his 
declaration failed to state that the 
employer had elected not to come un- 
der the compensation act but in repli- 
eations to special pleas alleged that 
the act was invalid, ‘‘any one of the 
five counts of the declaration stated 
a good cause of action . . if appel- 
lant had elected and given notice that 
it would not be bound by the Compen- 
sation Act’’). 


11. Aho v. Chichagoff Mining Co., 
6 Alaska 528. 

12. Favro v. Superior Coal Co., 188 
Ill.App. 203. 


13. Balen v. Colfax Consol. Coal 
Co., 168 N.W. 246, 183 Iowa 1198. 
14. Shipley v. Wellwood Silk 


Throwing Mills, 47 S.W.(2d) 561, 164 
Tenn. 281. 


15. Morris v. Muldoon, 180 N.Y.S. 
319, 190 App.Div. 689 [rev 177 N.Y.S. 
673, 108 Misc. 143]; Baggs v. Stand- 
ard Oil Co. of New York, 180 N.Y.S. 
560; Byrd v. Sabine Collieries Cor- 
poration, 114 S.H. 679, 92 W.Va. 347. 
See Diamond v. Cleary, 162 N.E. 372, 


88 Ind.App. 518 (in an action at law 
by an employee, a complaint is suffi- 
cient to give the court jurisdiction 
which alleges the employer’s failure 
to comply with the compensation act 
in that he has not insured his lia- 
bility or furnished satisfactory proof 
of his financial ability to pay com- 
pensation where such failure gives 
the employee an election to ask for 
compensation or to sue at law). 


[a] Failure to secure compensa- 
tion.—Campoccia v. Panama R. Co., 
181 N.Y.S. 14, 110 Misc. 116 [set aside 
on rearg on other grounds 182 N.Y.S. 
807]; Byrd v. Sabine Collieries Cor- 
poration, 114 S.B. 679, 92 W.Va. 347. 


16. Michel v. American Cinema 
Corporation, 182 N.Y.S. 588. 

17. Slycord v. Horn, 162 N.W. 249, 
179 Iowa 936. 


18. Louis _ v. Smith-McCormick 
Const. Co., 92 S.E. 249, 80 W.Va. 159 
(failure to post notices). 


19. Solvuca v. Ryan & Reilly Co., 
98 A. 675, 129 Md. 235. 


20. See infra § 1519. 


21. Hogan v. Baltimore & O. R. Co., 
15-F. (2d) °739. 


22. See supra § 1509. 


23. Mitchell v. Swanwood Coal Co., 
166 N.W. 391, 182 Iowa 1001. 


24. Smith v. Stover Mfg. Co., 205 
Tll.App. 169; Pelletier v. Central 


Maine Power Co., 126 A. 836, 124 Me. 
193; Nadeau v. Caribou Water, Light 
& Power Co., 108 A. 190, 118 Me. 325; 
Steerer v. Douros, 235 N.W. 707, 58 


25. Nadeau v. Caribou Water, 
et & Power Co., 108 A. 190, 118 Me. 


{a] Joinder held proper.—in an 
action by a servant against his mas- 
ter under a compensation act which 
deprives the latter of the defense of 
contributory negligence, it is not in- 
consistent for plaintiff to join in sep- 
arate counts in his declaration that he 
was himself in the exercise of due 
care and that defendant belongs to a 
class of employers in an action 
against whom plaintiff's exercise of 
care is immaterial. Nadeau v. Cari- 
bou Water, Light & Power Co., 108 A. 
190, 118 Me. 325. 


26. Louis v. Smith-McCormick 
Const. Co., 92 S.E. 249, 80 W.Va. 159; 
Watts v. Ohio Valley Electric Ry. Co., 
88 S.H. 659, 78 W.Va. 144. 


27. Slycord v. Horn, 162 N.W. 249, 
179 Iowa 936. PY 


Declaration, complaint, or petition 
generally see Negligence §§ 626—687. 


28. Vennen v. New Dells Lumber 
Co., 154 N.W. 640, 161 Wis. 370, L.R.A. 
1916A 273, Ann.Cas.1918B 293. 


29. Beveridge v. Illinois Fuel Co., 
119 N.E. 46, 283 Ill. 31. But see Mor- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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The rule commonly is that where an employer relies 
upon a compensation act in defense, or upon a de- 
fense which the compensation act has taken away 
from those not electing to come within it, the burden 
of pleading the election to come within,®® that he 
is a subscriber under,*! or that he has complied 
with,** the act is upon the employer; where de- 
fendant is required to plead contributory negligence 
as a defense,** an employer must plead that he is 
not within a compensation act depriving certain 
employers of that defense.** A defendant is enti- 
tled to plead that plaintiff’s cause of action falls 
within a compensation act, notwithstanding plaintiff 
alleges that the relationship of passenger and car- 
rier existed between himself and defendant at the 
time of the injury.*> Where the employer is presum- 
ed to accept the act, in the absence of an election 
to the contrary, he must plead such election against 
the employee’s claim for compensation,®® and should 
ask the court to investigate these issues at the out- 
set of the trial;?7 where the employee is presumed 
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not to be bound if the employer elects not to come 
within the act, an employer relying on the defense 
that the employee was subject to the act, must allege 
it;?® where the compensation act creates a pre- 
sumption of negligence on the part of the employer, 
he has the burden of pleading as a defense, or in 
mitigation of damages, whatever he must prove to 
overcome the presumption or to mitigate the dam- 
ages.*° Where a suit is founded upon an exception 
under the compensation act,*® or is not founded up- 
on the act,*1 a plea founded upon the act, or its gen- 
eral application, is insufficient. An answer that does 
not sufficiently allege that the employment is within 
the compensation act is insufficient.4? An allegation 
of the declaration or complaint that the defendant 
is an employer subject to the provisions of the com- 
pensation act,*® or an employer who has elected not 
to come within the act,** is admitted, if not properly 
denied.*5 


Inconsistent pleas. Pleas that plaintiff is within 


ris v. Taylor Coal Co., 206 Ill.App. 100 
(by pleading the general issue the em- 
ployer impliedly conceded that it was 
not operating under the compensation 
act). 


[a] Reason for rule.—The defense 
of the employer is not a lack of ju- 
risdiction in the court but want of a 
cause of action in plaintiff. Bever- 
idge v. Illinois Fuel Ce., 119 N.E. 46, 
283 Ill. 31. 


{b] Allegation that employer had 
elected not to come within act is 
traversed by a plea of the general 
issue. Barnes v. Illinois Fuel Co., 119 
N.E. 48, 283 Ill. 173; Beveridge v. IIl- 
linois Fuel Co., 119 N.E. 46, 283 Ill. 31. 


{c] Although declaration did not 
allege election by employer not to 
be bound, the employer, under the 
general issue, could set up the de- 
fense that he was within the com- 
pensation act. Zukas v. Appleton 
Mfg. Co., 116 N.E. 610, 279 Ill. 171 
{aff 200 Ill.App. 403]. 


30. Mickel v. Althouse, 176 P. 51, 
38 Cal.App. 321. 


31. Great West Mill & Elevator Co. 
v. Hess, (Tex.Civ.App.) 281 S.W. 234; 
Wilson Hydraulic Casing Pulling 
Mach. Co. v. James, (Tex.Civ.App.) 
271 S.W. 424; Breckenridge Ice & 
Cold Storage Co. v. Hutchens, (Tex. 
Civ.App.) 260 S.W. 684. 


32. Kan.—Spottsville v. Western 
States Portland Cement Co., 146 P. 
356, 94 Kan. 258. 


Me.—Nadeau v. 
Light & Power Co., 
Me. 325. 


Md.—Solvuca yv. Ryan, etc., Co., 98 
A. 675, 129 Md. 235. 


Tex.—George W. Armstrong Co. v. 
Adair, 247 S.W. 848, 112 Tex. 439. 


Wash.—Replogle v. Seattle School 
Dist. No. 1, 147 P. 196, 84 Wash. 581; 
Acres v. Frederick & Nelson, 140 P. 
370, 79 Wash. 402. 


See Nosil v. Ellis Time Stamp Co., 
192 Ill.App. 538. 


[a] Pleadi: opinion of commis- 
sion.—‘'The defendant has pleaded in 
his answer and tendered in evidence 
a written opinion of the Industrial 
Insurance Commission of the state, 
based upon a reading of the com- 
plaint in this action, in whieh it held 
that the plaintiff is entitled to in- 
demnity under the compensation act. 
But the same was prepared and de- 


Caribou Water, 
108 A. 190, 118 


‘ 


livered by two members of the com- 
mission in Portland, unofficially, since 
there was no application for such 
compensation pending before them, 
and it does not impress us as having 
any more binding effect than a pri- 
vate expression of opinion by a trial 
judge upon the street corner.” Susz- 
nik v. Alger Logging Co., 147 P. 922, 
76 Or. 189, 197, Ann.Cas.1917C 700. 


{[b] Special plea in bar is_ the 
proper mode of presenting the Work- 
men’s Compensation Act as a defense 
to the action. 
A. 831, 142 Md. 692. 


33. See Negligence § 692 et seq. 


34. Dunaway v. Austin St. Ry. Co., 
(Tex.Civ.App.) 195 S.W. 1157 [error 
refused]. 


35. Susznik v. Alger Logging Co., 
147 P. 922, 76 Or. 189, Ann.Cas.1917C 
700. 


36. Gorrell v. Battelle, 144 P. 244, 
93 Kan. 370. See case infra this note. 


[a] Pleading raising presumption. 
—Where a complaint sets up a con- 
tract of hiring between employer and 
employee, made subsequent to the 
taking effect of the workmen’s com- 
pensation act (P. L. [1911] p 134), 
and does not aver that the contract 
contained any express statement in 
writing that § 2 of the act was not in- 
tended to apply, nor that any written 
notice to that effect was given, it will 
be presumed that the parties accepted 
and were bound by the provisions of 
that section. Gregutis v. Waclark 
wae Works, 92 A. 354, 86 N.J.Law 
610. 


37. Spottsville v. Western States 
Portland Cement Co., 146 P. 356, 94 
Kan. 258; Gorrell v. Battelle, 144 P. 
244, 93 Kan. 370. 


38. Kinnan v. Chas. B. Hurst Co., 
134 N.E. 72, 301 Ill. 597 [aff 220 Tl. 
App. 651]. 


39. Hunter v. Colfax Consol. Coal 
Co., 154 N.W. 1037, 157 N.W.. 145, 175 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 803. 


40. Garrett v. Gadsden Cooperage 
Co., 96 So. 188, 209 Ala. 223 (where 
the complaint alleged a willful as- 
sault by defendant’s foreman, a plea 
that the foreman _ struck plaintiff 
while both were on defendant’s prem- 
ises engaged in work for defendant is 
insufficient to raise the general issue 
by excluding an assault for personal 
reasons). 


Jirout v. Gebelein, 121) 


41. Nash v. Longville Lumber Co., 
88 So. 226, 148 La. 943 (plea that 
plaintiff failed to allege proper notice 
oi a or refusal to pay compensa- 

on). 


42. Michel v. American Cinema 
Corporation, 182 N.Y.S. 588. See 
Mitchell v. St. Louis Smelting & Re- 
fining Co., 215 S.W. 506, 202 Mo.App. 
251 (an answer pleading as a defense 
the compensation act of another state 
need not allege that the employee was 
not engaged in the occupations ex- 
cepted by a proviso). 


43. Southwestern Portland Cement 
Co. v. Moreno, (Tex.Commn,App.) 215 
S.W. 444 [aff (Civ.App.) 181 S.W. 
221] (an allegation that defendant 
was a private corporation, and at the 
time of the injury was engaged in 
the manufacture of cement, and had 
more than five persons in its employ, 
which was not denied, would bring it 
within the terms of the compensation 
act depriving it of the defense of as- 
sumed risk). 


44. See cases infra this note. 


[a] Under certain provision (1) 
where the employer fails to deny by 
a verified pleading the allegation in 
the declaration that he has rejected 
the provisions of the act, he must, for 
the purposes of the action, be con- 
clusively presumed to have filed his 
notice of nonelection. Shomidie v. 
Brewerton, 234 Ill.App. 173. But see 
England v. Nokomis Coal Co., 214 Ill. 
App. 270 (under a provision that if 
plaintiff allege that the employer has 
filed a notice of election not to come 
within the compensation act and such 
allegation be not denied by a verified 
pleading, such employer for the pur- 
poses of the action shall be conclu- 
sively presumed to have filed the no- 
tice, an averment that the employer 
has “rejected the provisions of the 
Workmen’s Compensation Act of this 
State and was not working under 
such act at the time of such injury” 
is not an averment within the pro- 
vision sufficient to raise the presump- 
tion that the employer had filed his 
notice of nonelection). (2) Although 
the injury occurred before the pro- 
vision was in effect, inasmuch as it 
relates solely to matters of procedure, 
it is applicable where it was in effect 
at the time the plea was filed. Shom- 
idie v. Brewerton, supra. 


45. Implied admission generally 
by failure to deny or traverse see 
Pleading §§ 341-343. 
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the operation of a compensation act and that he 
was negligent are not inconsistent.*® 


Surplusage. An averment by the employer that 
he is governed by a compensation act may be re- 
jected as surplusage where it amounts to an aver- 
ment of a legal impossibility.4*7 


_[§ 1520], (3) Reply. If the compensation act is 
set up as. a defense, it may be countered by a reply,*® 
denying, for example, that the parties have elected to 
_ be bound by the act,*® or alleging that the case is 
within an exception.°° Where the defense is one 
which. an employer who has not elected to come 
within the act is deprived of, an employee, relying 
upon the act and failing to plead it otherwise, must 
allege the application of the act in his reply.°! 


[§ 1521] (4) Amendments. Unless barred by the 
lapse of time,®? an amendment of the pleading of an 
injured employee to show liability of the employ- 
er under the compensation act,®* or to show that the 
employer was not bound by the act,>* may be proper. 
Where the original petition in an action by an em- 
ployee stated facts sufficient to show a cause of action 


under the compensation act, an amendment riérely ~ 


asking relief thereunder in the alternative is prop- 
er.°5 


[§ 1522] (5) Demurrer, Exception, or Affidavit of 
Defense. Where an employee is presumptively with- 
in the terms of a compensation act depriving him 
of any other remedy for his injury, a declaration, 
petition, or complaint failing to allege facts show- 
ing that the case is without the act®® and within 
an exception,®” is demurrable; where the practice 


46. Susznik v. Alger Logging Co., 55. 
147 -P...922,.76. Or. .189,.Ann.Cas,1917C 


700. 
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Blount v. Kansas City South- 
ern Ry. Co.; 56°F. (2d) 967: 


’ a 

[§§ 1519-1523 
is authorized by statute, the employer, without an- 
swering the averments of fact in the statement of 
claim, may set up by his affidavit of defense the 
claim that the compensation’ act provides the sole 
remedy.°® Although an injured employee may have 
a right to compensation under a compensation act, 
his pleading is not subject to demurrer®® or excep- 
tion of no cause of action®® where he does not al- 
lege that he has received compensation under the act. 
A demurrer to an answer setting up the Workmen’s 
Compensation Act is properly overruled where the 
complaint shows that the claim falls within the op- 
eration of the act.®1 ' 


[§ 1523] (6) Issues, Proof, and Variance. A plea 
of the general issue by the employer puts in issue 
every fact necessary to sustain. the employee’s ac- 
tion,®? including an allegation by the employee that 
he was exercising due care,** and an allegation that 
the employer had elected not to come within the 
compensation act;°* a general denial by the em- 
ployer, likewise, puts in issue every material allega- 
tion of the employee’s complaint,®® including an alle- 
gation that the employer failed to comply with the 
act.°* Inasmuch as every fact material to the em- 
ployee’s cause of action, if put in issue, must be prov- 
ed,°* an allegation that the employee was exercising 
due care,®® or that the employer elected not to come 
within,®® or failed to comply with,7° the compensa- . 
tion act, if put in issue, must be proved by plaintiff; 
but plaintiff need not prove what is not put in issue 
by a proper denial"! or that which is mere surplusage 
with respect to his:action.7? - An averment: by the 
employee which is neither admittéd nor proved is 


. 67, See Pleading § 1160., : 
~ 68. Nicholas v. Folsom, 110 A 68, 


47. Dietz v. Big Muddy Coal, etce., 
Co., 105. N.E. 289, 263 Ill. 480. 


48. See cases infra notes: 49, 50. 
See also Curran v. Wells Bros. : Co., 
205 Ill.App. 307 [aff 117 N.B. 984, 281 
Tll. 615]. But see Morris v. Muldoon, 
180 N.Y.S. 319, 320, 190 App.Div. 689 
[rev 177 N.Y.S. 673, 108 Misc, 143 
(holding reply sufficient to put in is- 
sue defendant’s allegation that he has 
complied with ‘the compensation act) ] 
(‘in a case which would come with- 
in the provisions of the Compensation 
Law (Consol. Laws, c 67), the author- 
ities require the plaintiff, seeking to 
recover for his injuries in an action, 
to negative the fact that the defend- 
ant has complied with the Workmen’s 
Compensation Law. - No such 
allegation 
plaint’’). 

49. Von Boeckmann y. Corn Prod- 


ucts Refining Co., 113 N.E. 902, 274 
Ill. 605. 


50. Von Boeckmann v. Corn Prod- 
ucts Refining Co., supra. ' , 


51. Patton v. Stegall, 295 S.W. 979; 
220 Ky. 674. 


52. Davis v. St. Paul Coal Co., 
211 Ill.App. 626 [aff 121 N.E. 181, 286 
TIGA a 


53. Critchfield v. Akin, 
816, 33 Ga.App. 668; 
sas City, L. & W. Ry. Co., 223 P. 1106, 
115 Kan. 610; Watts v. Derry Shoe 
Co., 109 A. 837,79 N.H. 299. 


54. Stevens v. Illinois Cent. R. Co., 
137.N-H. 859,306 Dk 370. 


127 _ S.E. 


is found in this  com- 


Kasper v. Kan-. 


56. Kasulka v. Louisville .& N. R. 
Co., 105 So. 187, 213 Ala. 463; Kemper 
v. Gluck, (App.) 21 S.W.(2d) 922 [rev 
on other’ grounds’ 39° S.W,(2d) /330, 
327 Mo. 733, cert dén 52 S.Ct. 29,° 284 
U.S. 649,76, Ta.Fid.: 55d is : 


57. Kaplan v. Sertell;°116 ‘So: 112, 
217 Ala. 413: : 


58. Fetters v. Robinson, 15 Pa.Dist. 
&Co. 4038. 


59. Day v. Cloke, 
Nev. 75. 


60. Hogan v. Buja, 262 F. 224. 


61. Wagner v. American Bridge 
Co., 158 N.Y.S. 10438, 172 App.Div. 876; 
Vennen v. New Dells Lumber Co., 154 
N.W. 640, 161 Wis. 370, L.R.A.1916A 
273, Ann.Cas.1918B 2937 


[a] Tllustration.m—Where an em- 
ployer, when sued. for an injury re- 
sulting in permanent total deafness 
in-one ear, answered that he had com- 
plied with the Workmen’s Compensa- 
tion Law the court cannot, on de- 


215 P. 386, 47 


| murrer to: the answer, say that the 


injury is excluded from said law. 
Wagner v. American Bridge Co., 158 
N.Y.S. 10438, 172 App.Div: 876. 

62.. See Pleading § 1153. 

63. Nicholas v. Folsom, 110 A: 68, 
119 Me.. 176. 

64. Barnes v. Illinois Fuel Co., 119 
N.E. 48, 283 Ill. 173. 

65. See Pleading § 1154. 

66.. Talge Mahogany Co. Bur- 


v. 
rows, 130 N.E. 865, 191 Ind. 167 (per- 
mitting insurance to lapse). 


| issue. 


119 Me. 176. 


[a]- Admission that employer was 
subject to compensation act.—In. the 
absence of an allegation by the em- 
ployee that the employment was 
within the compensation act, although 
it appeared at the trial, as an imma- 
terial admission, that defendant was 
an: employer.who had elected not to 
come within the compensation act 
and was. deprived, of the defense of 


| contributory negligence, the allega- 
|} tion that plaintiff was exercising due 


care, if put in issue, must be proved. 
Nicholas v. Folsom, 110 A. 68, 119 
Me. 176. : g? 


69. Barnes v. Illinois Fuel Co: 119 
N.B. 48, 283 Ill. 173. 


_[a] Waiver of proof.—Introduc- 
tion of evidence: to disprove negli- 


|} gence does not waive proof of the al- 


legation that the employer elected 
not to come within the act, if put in 
Barnes vy. Illinois Fuel Co., 119 
N.E. 48, 283 Il 173. ‘ 


70. Talge Mahogany Co. v. Bur- 
rews, 130 N:-E. 865,.191 Ind. 167: 


_@1..'See Haynes vy. Saline County 
Coal Co., 206 Ill.App. 264. 


72. Noble v. Detroit Taxicab & 
re Co., 192. N.W. 709, 222 Mich. 
. Fy ‘ 


‘[a] For example, where there is 
no presumption that the parties are 
within the compensation act, an aver- 
ment by the employee as plaintiff 
that the parties are not’ within the 
act is meré surplusage that he need 
not prove. Noble ‘v. Detroit Taxicab 
& Transfer Co.,. 192 N.W. 709, 222 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unavailing;?® and a defense which the employer 
might set up under the plea of the general issue, 
but does not, is waived.7* In an action at common 
law for injuries received by a workman, where the 
evidence makes out a case not at common law but 
under the compensation act, if the charge of vari- 
anee is properly raised by the employer, it is fatal 
to the action.7*> An allegation by the employee that 
the employer elected not to come within the com- 
pensation act is not varied by proof that is con- 
sistent with such nonelection’® or is inconsistent as 
to an immaterial part of the allegation which may be 
rejected as mere surplusage;’* but where the em- 
ployee did not allege that the employer elected not 
to come within a compensation act, proof of the non- 
election would be at variance with the pleading.’® 


[§ 1524] c. Evidence*—(1) Presumptions. Al- 
though it has been held that the employer’s accept- 
ance of a compensation act is not to be presumed from 
the employer’s failure to file with the compensation 
commission, prior to the accident, notice that the 
employer would not be bound by the act, where it 
appears that the compensation commission did not 
come into existence until after the time of the ac- 
cident,*® it has also been held, in an employee’s ac- 
tion at law against an employer, for damages, brought 
upon the theory that the employer has rejected the 
compensation act, that, in the absence of evidence 
to the contrary, it is to be presumed that the em- 
ployer has not rejected the act.8° Similarly, in an 
action at law against an employer to recover damag- 
es for an injury to an employee, provisions of an ex- 
isting compensation statute requiring the employ- 
er “to secure the payment of compensation” have 
been held to give rise to the presumption that the 
employer has complied with this statutory duty;8? 
and, where the injuries on which the action is based 
arise out of peculiar conditions of the employment, 
it may be presumed that those conditions existed 


Mich, 414. 
73. Lamm y. Silver Falls Timber 
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presumed, from the lapse of time, 
that the dog remained in the cellar 
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with the permission of the employer so as to consti- 
tute the injury one “arising out of and in the course 
of” employment, and accordingly an injury compen- 
sable under the act rather than an injury for which 
damages may be sought in an action at law.5* Where 
there is evidence that certain documents were ac- 
cepted by a state officer as indicating the election of 
the employer not to come within the act, it may be 
presumed that the execution and the presentation 
of such documents were authorized by the employ- 
er,®° and, where there is evidence to the effect that 
the employer had, prior to the time that the accident 
occurred, excepted itself from the operation of the 
act, it may be presumed that the exception continued 
to the time that the injury was sustained.** It may 
be presumed under certain evidence that the employee 
has accepted the act.®5 


[§ 1525] (2) Burden of Proof. In accordance 
with general rules governing actions by employees 
against their employers to recover damages for in- 
juries,8* where, notwithstanding the existence of a 
compensation statute, an employee chooses to bring 
an action at law against his employer for damages, he 
has the burden of proving his case by a preponder- 
ance of evidence,’? and, where he relies on exceptions 
in the act, he must prove that he is within the excep- 
tions relied upon.88& For example, where a compen- 
sation act provides that an injured employee instead 
of applying for compensation may at his option sue 
at law, where certain specified elements coexist, the 
employee must prove that the elements specified ac- 
tually coexist in the particular case,®® and, where 
the employee’s right to sue at law depends upon his 
having first made an application for compensation, 
a plaintiff showing that he has first applied for com- 
pensation under the act must prove the facts bring- 
ing him within the exceptions authorizing a suit at 
law.°® Similarly, where the employer is presumed to 
accept the act the employee bringing an action at law 


88. .Talge Mahogany Co. vy. Bur- 
rows, 180 N.E. 865, 191 Ind. 167; Na- 


Co., 277 P. 91,286 BP. 527, 291 P. 375, 
133 Or. 468 [appeal dism 51 S.Ct. 214, 
282 U.S. 812, 75 L.Ed. 727]. 


74. See Wolff v. Foote Bros, Gear 
& Mach. Co., 207 Ill.App. 311. 


75. O’Brien v. Chicago City Ry. 
Co., 220 Ill.App. 107. 


76. See Garrett v. Anglo-American 
Provision Co., 205 Ill.App. 411. 


77. Cyrulik y. Ritchey Coal Co., 
215 IllApp. 254. 


78. Wachuta v. Chicago Rys. Co., 
222 Ill.App. 329. : 


79. Warren vy. American Car & 
Shea Co., 38 S.W.(2d) ‘718, 327 Mo. 


80. Connibol v. Mt. Olive & Staun- 
ton Coal Co., 211 Ill.App. 32. 


81. Barone v. Brambach Piano Co., 
167 N.Y.S. 9338, 101 Misc. 669. 


82. Barone v. Brambach Piano Co., 
167 N.Y.S. 9338, 101 Misc. 669. 


[a]. Rule applied.—Where a fac- 
tory engineer stationed in the factory 
cellar had kept a dog there for a year 
or more, in a workmen’s compensa- 
tion action for injury to an employee 
who was bitten by such dog when the 
employee went into the cellar in the 
performance of his duties, it must be 


, 


with permission of the employer, and 
that the compensation provisions of 
the act were accordingly applicable. 
Barone v. Brambach Piano Co., 
N.Y.S. 938, 101 Misc. 669. 


83. Rickel y. Atchison, T. & S. F. 
Ry. Co., 179 P. 550, 104 Kan. 453. 


84 Jones y. Princeton Coal Co., 
ee N.E. 202, 140 N.E. 438, 85 Ind.App. 


85. Kentucky Road Oiling Connyn 
Sharp, 50 S.W.(2d) 535, 244 Ky. 157. 


_[a] Iustration.—Employer’s finan- 
cial interest in having an injured em- 
ployee, like other employees, sign a 
register containing a printed accept- 
ance of the compensation act, was 
held to have raised presumption sup- 
porting a foreman’s positive testimo- 
ny that employer had done so. Ken- 
tucky Road Oiling Co. v. Sharp, 50 
S.W.(2d) 535, 244 Ky. 157. 


86. See Master and Servant §§ 
1207-1222. 


87. See case infra this note; 
cases infra notes 88 et seq. 


[a] Employer’s rejection of com- 
pensation act does not affect the bur- 
den resting on the employee to es- 
tablish his case by a preponderance 
of evidence. Duvin Coal Co. v. Fike, 
38 S.W.(2d) 201, 288 Ky. 376. 


and 


*By JOHN F. MCDONALD (§§ 1524-1527), 


deau v. Caribou Water, Light & Pow- 
er Co., 108 A. 190, 118 Me. 325. See 
Bishop v. Chicago Rys. Co., 210 Ill. 
App. 397 [aff 124 N.E. 837, 290 Ill. 
194]; and cases infra note 89 et seq. 


_ 8% Helme v. Great Western Mill- 
ing Co., 185 P. 510, 43 Cal.App. 416. © 


[a] For example, in an action by 
a servant against a corporation under 
Workmen’s Compensation, Insurance 
& Safety Act (1913) § 12 subd “hb,” 
for injuries by failure to inclose cer- 
tain gears, it was held that plaintiff 
should have proved that the statuto- 
ry elements that such failure was of 
itself “gross negligence’ or “willful 
misconduct,” that the failure was the 
personal failure to act on the part of 
an elective officer of defendant, and 
that such failure indicates a willful 
disregard of life, limb, and bodily 
safety of employees. Helme v. Great 
Western Milling Co., 185 P. 510, 43 
Cal.App. 416. 


90. Jenkins v. Carman Mfg. Co,, 
155 P. 708, 79 Or. 448. 


[a] MTllustration.—‘‘Plaintiff hav- 
ing alleged that he has elected to ap- 
ply to the Industrial Accident Com- 
mission for compensation cannot 
bring an action under the Employers’ 
Act, unless he shows by his proof 
that the Industrial Accident Com- 
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for damages on the theory that the employer has re- 
jected the act must prove that the employer has re- 
jected the act,®! or has failed to comply with the 
provisions thereof,®? as by failing to keep in force 
compensation insurance ;°* and, where the employer 
has accepted the provisions of the compensation act, 
the burden is on the employee to show that the doe- 
trine of voluntary assumption of risk®4 or contribu- 
tory negligence®® is inapplicable to the case. On the 
other hand, an employer who has rejected the com- 
pensation act may have, in an action by the employee 
at law, the burden of rebutting a prima facie case 
made by the employee,®® and, where the employer re- 
lies on particular matters of defense, in order to de- 
feat the action, the employer has the burden of es- 
tablishing those matters.°7 Where there is a pre- 
sumption that an employer’s rejection of a compen- 
sation act, prior to the time of an accident, continues 
down to the time of the accident in the absence of 
evidence to the contrary, it is held that the burden 
of proving that the rejection of the act was waived 
is on the employer.°’ Where it is presumed that the 
employer authorized the execution and presentation 


of certain writings in which it was stated that‘the | 


employer rejected the compensation act, the burden 
of proving that the writings were not authorized 
is on the employer,®® and, where the employer relies 
on the defense that the employee has elected to ac- 
cept compensation, rather than to proceed at law, 
the burden is on the employer to prove such election.+ 
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[§§ 1525-1526 


[§ 1526] (3) Admissibility. Subject to rules gov- 
erning the admissibility of evidence in civil actions 
generally,? competent evidence necessary to make out 
the case, of an employee, who chooses to sue at law 
for damages rather than to proceed for compensa- 
tion under the compensation statute, is admissible,* 
and evidence which is inadmissible for some purposes 
may be admissible for other purposes.* Accident re- 
ports of an employer may not, however, be admissible 
in evidence as admissions of, and against, the em- 
ployer,® and evidence relating to the employer’s re- 
jection of the compensation act may not be admissi- 
ble for the purpose of indicating the scope and mean- 
ing of the act itself.6 Evidence which is competent 
and material on the issue of negligence may be ad- 
missible on behalf of the employer,’ and competent 
evidence, tending to show that the particular case is 
governed by provisions of the compensation act, en- 
titling the employee to compensation rather than to 
recover damages at law, is admissible.® On the other 
hand, in an action for damages brought by a serv- 
ant against his master under special provisions of a 
compensation act authorizing such suits, when the 
employer fails to insure against liability to pay com- 
pensation to its employees under the act, evidence as 
to the efforts made by the employer to take out insur- 
ance is inadmissible,? as is evidence that the em- 
ployer has been previously acquitted when proceed- 
ed against under the penal provisions of the compen- 
sation act.2° 


mission has determined that the in- 
jury was caused in whole or in part 
by the failure of the employer to in- 
stall and maintain the safety appli- 
ances required by that act.” Jenkins 
Vv. ao MigeiGogaL corer 103; 79Ore 
448, 452. 


91. McCoy v. Southern Lumber 
Conri43 7 S.E. 611; 38 Ga App, 2515 
Barnes y. Illinois Fuel Co., 119 N.E. 
48, 283 Ill. 173; Beveridge v. Illinois 
Fuel Co., 119 N.E. 46, 283 Ill. 31; Eng- 
land v. Nokomis Coal Co., 214 Ill.App. 
270; Connibol v. Mt. Olive & Staunton 
Coal Co., 211 Ill.App. 32; Krisman vy. 
Johnston City, ete., Coal, ete, Co., 
190 Ill.App. 612; Bateman v. Carter- 
ville, etc., Coal Co., 188 Ill.App. 357. 
See Palmieri v. Illinois Third Vein 
‘Coal Co., 208 Ill.App. 405; Synkus v. 
i Muddy Coal, etc., Co., 190 Ill.App. 


[a] Requirement as to notice.— 
(1) To prove that a master has elect- 
ed not to be bound by the Workmen’s 
Compensation Act, the servant must 
not only show that the master had 
so notified the industrial board under 
provisions of the compensation stat- 
ute requiring such notice (§ 2), but 
also that plaintiff had received a copy 
thereof, or a copy had been posted 
where he was employed. Beveridge 
v. Illinois Fuel Co., 119 N.E. 46, 283 
Ill. 31; Barnes v. Illinois Fuel Co., 
119 N-E: 48, 283 Ill. 173; Connibol y. 
Mt. Olive & Staunton Coal Co., 211 Ill. 
App. 32. (2) “The statute makes the 
presumption that defendant was op- 
erating under and bound by the act 
conclusive until it is proven it had 
elected to the contrary by complying 
with the requirements of the statute. 
Notice to the employee is required 
by the statute as one of the steps 
to be taken in making the election, 
and we think it clear that,.if no no- 
tice is given to the employee, al- 
though the written notice may have 
been filed with the Industrial Board, 


the attempted election is ineffectual.” 
Barnes y. Illinois Fuel Co., supra. 
(3) A certified copy of the notice of 
rejection filed with the bureau of la- 
bor statistics is the best evidence. 
Bateman v. Carterville, etc., Coal 
Min. Co., 188 Ill.App. 357. See Syn- 
kus v. Big Muddy Coal, etc., Co., 190 
IllL.App. 602. 


92. Osagera v. Schaff, 240 S.W. 124, 
126, 293 Mo. 333; Barone v. Brambach 
Fagne Co., 167 N.Y.S. 938, 101 Misc. 


93. Talge Mahogany Co. vy. Bur- 
rows, 130 N.E. 865, 191 Ind. 167; Osa- 
he v. Schaff, 240 S.W. 124, 293 Mo. 


94. Riordan v. Nashua Mfg. Co., 
127 A. 705, 82 N-H. 384; = Zajac. v. 
Amoskeag Mfg. Co., 124 A. 792, 81 N. 
H. 257; Knighton v. Cushman-Rankin 
Co., 119 A. 797, 80 N.H. 546; Paige v. 
Stevens, etc., Co., 119 A. 303, 80 N.H. 
439; Olgiati v. New England Box Co., 
PUTA IN85,) SOON. Ee 90s Bjorke vee 
S. Bobbin & Shuttle Co., 111 A. 284, 
79 N.H. 402. 


95. Nadeau v. Caribou Water, 
iis & Power Co., 108 A. 190, 118 Me. 
o4o. 


96. Mitchell v. Swanwood Coal Co., 
166 N.W. 391, 182 Iowa 1001; Hunter 
v. Colfax Cons. Coal Co., 157 N.W. 145, 
175 Iowa 245, L.R.A.1917D 15, Ann. 
Cas.1917E 803. 


97. Hunter v. Colfax Consol. Coal 
Cos, bots NeW. ol45) 154 NW. LOS at to 
Iowa 245, L.R.A.1917D 15, Ann.Cas. 
1917E 808; Kentucky Road Oiling Co. 
v. Sharp, 50 S.W.(2d) 535, 244 Ky. 
157; Freeman v, East Jordan & S. 
R. Co., 158 N.W. 204, 191 Mich. 529. 
But see Duvin Coal Co. v. Fike, 38 
S.W.(2d) 201, 238 Ky. 376 (that the 
master elected not to operate under 
the Workmen’s Compensation Law 
does not affect burden resting upon 
servant to prove that master’s negli- 


Boge was proximate cause of inju- 
ry). 

{a] TD lustrations—In servant’s per- 
sonal injury action, defendant had 
the burden of proof respecting de- 
fense that compensation act was ap- 
plicable. Warren v. American Car & 
BOL ne 84 Co,, 38 S.W.(2d) 718, 327 Mo. 


98. Jones v. Princeton Coal Co., 
139 N.H. 202, 208, 140 N.E. 438, 85 Ind. 
App. 468. 

99. Rickel v. Atchison T. & S. F. 
Ry. Co., 179 P. 550, 104 Kan. 453. 


1. Talge Mahogany Co. v._ Bur- 
rows, 130 N.E. ‘865, 191 Ind. 167. 


2. See Evidence §§ 89-1729. 


3. Crooks v. Tazewell Coal Co., 105 
N.E. 132, 263 Ill. 348, Ann.Cas.1915C 
304; Kleet v. Southern Illinois Coal & 
Coke Co... 197 His A pps o.a455 eat oO: 
Slaughter Cattle Co. v. Pastrana, 
(Tex.Civ.App.) 217 S.W. 749; Farm- 
ers’ Petroleum Co. y. Shelton, (Tex. 
Civ.App.) 202 S.W. 194; Kampmann 
v. Cross, (Tex.Civ.App.) 194 S.W. 487. 
See Klusemeier_v. East St. Louis 
Bridge Co., 210 Ill.App. 537; Garrett 
v. Anglo-American Provision Co., 205 
Tll.App. 411. 


4 Downs vy. Fowler, 167 N.W. 855, 
201 Mich. 659. 


5. Gerry v. Worcester Consol. St. 
Ry. Co., 143 N.E. 694, 248 Mass. 559. 


6. Hoffman v. Broadway Hazel- 
wood, 10 P.(2d) 349, 11 P.(2d) 814, 139 
Or. 519, 83 A.L.R. 1008. 

7. Eagle Creek Oil Co. v. Greg- 
ston, 226 P. 339,399 Okl. 181, 


8. Watson v. Stagg, 158 A. 820, 
108 N.J.Law 444, 


9. Soria v. Cowell Portland Ce- 
ment Co.,..277 P. 1061, 1062, 99 Cal. 
App. 108. 


10. Soria v. Cowell Portland Ce- 
ment Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1527-1529] 


[§ 1527] (4) Weight and Sufficiency. General 
rules!! are applicable to questions of the weight and 
sufficiency of evidence where an employee sues at law 
to recover damages for injuries rather than proceed- 
ing for compensation under the statute,1* and the de- 
gree of proof required to show that defendant has 
rejected the compensation act has been held to be 
the same as would be. required by defendant to de- 
feat liability for compensation in proceedings there- 
fort? 


[§ 1528] d. Trial*—(1) Jury Trial. Defendant 
in an action for damages has a right to a jury trial 
upon the question of whether the parties are subject 
to the compensation act;1* and on all issues raised 
as to which the defendant has the burden of proof ;*® 
but where the parties proceeded to hearing on a plea 
raising the question of whether the parties are sub- 
ject to the act before the judge, without objection 
and without insisting upon a trial by jury, the right 
is waived.?® 


[§ 1529] (2) Questions of Law and Fact. In ac- 
cordance with the rules applicable in civil actions 
generally,’” the court, in an action by the employee 
against the employer for damages sustained ia the 
course of the employment, should everrule a motion 
for a nonsuit,!® or a motion to direct a verdict in 
favor of the employer?® and submit the case to the 


11. See Evidence §§ 1730-1806. 
12. See cases infra this note. 


posted. Rhodes v. J. B. B. 
[a] Evidence held sufficient to] 90 S.E. 796, 79 W.Va. 71. 
show: (1) Receipt and retention of [b] 
checks as salary and not compensa-| gnow that: 
Ye ih ees Giie Sees a By erating cinidenethomect 
Posting of notices of rejec- peep i . 
Mon eect. A. PeaWillette Conv an- Illinois Fwel Co., 119 N.E. 46, 283 Ill. 


31. 


dustrial Commission, 122 N.E. 864, 287 | act. 
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287 P. 922, 76 Utah 118. 
tices of election by employer had been 


Evidence held insufficient to 
(1) Employer was not op- 


(2) Employer had 
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jury, where the evidence, considered in a light most 
favorable to the employee, tends to support his ac- 
tion. If, however, the employee has failed to adduce 
any proof in support of one of the essential allega- 
tions of the complaint the motion should be grant- 
ed.2° Also, where the evidence is conclusive, the 
court may properly charge that a particular case 
falls within the terms of a compensation act.?* 
Where, however, the evidence is conflicting or such 
that men’s minds might reasonably differ as to the in- 
ference to be drawn therefrom, it is for the jury to 
determine the issues, as, for example, as to the ap- 
plicability of the Workmen’s Compensation Act ;”? 
the conduct of the employee, whether such as to lim- 
it his remedies to recovery under the Workmen’s 
Compensation Act;?* the nature of the employment, 
whether casual or permanent;?* the sufficiency of 
the posting of the employer’s election to comply with 
the Workmen’s Compensation Act;”° the negligence 
of the employee;?° or the negligence of the em- 
ployer and its causal connection with the employee’s 
injury.?” It is usually a question for the jury wheth- 
er presumptions in favor of the employee have been 
controverted and overcome.?® The extent and valid- 
ity of an election not te accept the provisions of a 
foreign Workmen’s Compensation Law are for the 
court and not for the jury?® and where the statute 
states the requirements of the notices of acceptance 


(16) That no-; gineering & Construction Co., 105 A. 


VAS. TIN. Fico le 


19. First Nat. Bank v. Wedron 
Silica Co., 184 N.E. 897, 351 Ill. 560. 


20. Connibol v. Mt. Olive & Staun- 
ton Coal Co., 211 Ill. App. 32. 


21. Nelson v. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483; Wheeler 


Coal ‘Co;, 


Beveridge v. 


rejected the 


Ill. 487; Klusemeier v. East St. Louis 
Bridge Co., 210 Ill.App. 537. (3) Fil- 
ing of notice with industrial board. 
Curran v. Wells Bros. Co., 205 Ill.App. 
307 [aff 117 N.E. 984, 281 Ill. 615]; 
Kleet v. Southern Illinois Coal & 
Coke Co., 197 Ill.App. 243. (4) Notice 
of election not to be bound. Cyrulik 
v. Ritchey Coal Co., 215 Ill.App. 254. 
(5) Place of accident. Smith v. Stover 
Mfg. Co., 205 Ill.App. 169. (6) Ac- 
ceptance of cancellation of compensa- 
tion insurance policy. Talge Mahog- 
any Co. v. Burrows, 143 N.E. 692, 82 
Ind.App. 253. (7) That plaintiff was 
an independent contractor. Woolley 
v. Ablah, 240 P. 366, 119 Kan. 380. 
(8) That employee had elected to ac- 
cept compensation. Kentucky Road 
Oiling Co. v. Sharp, 50 S.W.(2d) 535, 
244 Ky. 157. (9) That employee’s name 
on register was signed by foreman 
with employee’s consent. W. J. Fell 
Co. v. Elswick, 240 S.W. 373, 194 Ky. 
641. (10) That the worker’s employ- 
ment was_not continuous. Berry v. 
Lawton, (La.App.) 147 So. 7038. (11) 
That employer was within the com- 
pensation act. Mahowald v. Thomp- 
son-Starrett Co., 158 N.W. 913, 159 N. 
W. 565, 184 Minn. 113. (12) That em- 
ployee was entitled to recover against 
uninsured employer. Moen v. Melin, 
231 N.W. 283, 59 N.D. 582. (13) That 
employer had personally served em- 
ployee with notice of subscription to 
insurance association. Producers’ Oil 
Co. v. Dabiels, (Tex.Commn.App.) 259 
S.W. 936. (14) That employee had 
not received actual notice of employ- 
er’s acceptance of act. Farmers’ Pe- 
troleum Co. v. Shelton, (Tex.Civ.App.) 
202 S.W. 194. (15) That employer had 
not brought farm and domestic serv- 
ants within the act. Murray v. Strike, 


[71 C. J.—95] 
, 


« 


McCoy v. Southern Lumber Co., 
143 S.BE. 611, 38 Ga.App. 251; Connibol 
v. Mt. Olive & Staunton Coal Co., 211 
Ill.App. 32; Reynolds v. Chicago City 
Ry. Co., 210 Ill.App. 379 [aff 122 N.E. 
371, 287 Ill. 124]. (3) Employer had 
failed to provide insurance. Talge 
Mahogany Co. v. Burrows, 130 N.E. 
865, 191 Ind. 167; Osagera v. Schaff, 
240 S.W. 124, 293 Mo. 333. (4) Em- 
ployer had provided a safe place. 
Mitchell v. Swanwood Coal Co., 166 
N.W. 391, 182 Iowa 1001. (5) De- 
ceased employee had not accepted the 
act... Pioneer, Coal Co. v. .Polly,. 2702 
S.W. 592, 208 Ky. 548. (6) Injuries 
were willfully inflicted by employer. 
U.S. Zine Co..v.. Ross; 208. P. 805; 87 
Okl. 21. (7) Employer had given no- 
tice of insurance. Holland v. Stuck- 
ey, (Tex.Civ.App.) 282 S.W. 951. (8) 
Employer had posted notice of sub- 
scription. Kampmann vy. Cross, (Tex. 
Civ.App.) 194 S.W. 437. (9) Plaintiff 
was guilty of contributory negligence. 


Beck v. Siemers, 183 N.W. 157, 174 
Wis. 437. 
13. Barnes v. Illinois Fuel Co., 119 


N.E. 48, 283 Ill. 173. 


14. Young v. Duncan, 106 N.E. 1, 
218 Mass. 346. 


15. Hunter v. Colfax Consol. Coal 
Co., 157 N.W. 145, 175 Iowa 245, L.R.A. 
1917D 15, Ann.Cas.1917E 803 [am 154 
N.W. 10387]. 


16. Young v. Duncan, 106 N.E. i, 
218 Mass. 346. 


17. Dismissal or nonsuit generally 
see Trial §§ 388-414. 


Direction of verdict generally see 
Trial §§ 415-458%. 


18. Ouelette v. J. H. Mendall En- 


v. Contoocook Mills Corp., 94 A. 265, 
77 N.H. 551;3.. Producers’ .Oil Co: x. 
Daniels, (Commn.App.) 259 S.W. 936 
[rev (Civ.App.) 249 S.W. 308, con- 
forming to answer to certified ques- 
tions 244 S.W. 117, 112 Tex. 45]. 


22. Ga.—cCritchfield v. Akin, 127 S. 
E. 816, 33 Ga.App..668. 


Ill.— Gross y. Cuneo Press, Ine., 251 
Ill.App. 560. 


Mo.—Lally v. Morris, (App.) 26 S. 
W.(2d) 52. : 


Mont.—Nelson v. Stukey, 300 P. 287, 
89 Mont. 277, 78 A.L.R. 483. 


N.Y.—Meo v. Bloomgarden, 261 N. 
Y.S. 279, 237 App.Div. 325 [dism 186 
N.E. 207, 262 N.Y. 72]. 


23. Talge Mahogany Co. v. Bur- 
rows, 130 N.B. 865, 191 Ind. 167; Las- 
sell v. Mellon, 220 N.Y.S. 235, 219 App. 
Div. 589. 


24 Duncan y. Iowa Ry. & Light 
Co., 187 N.W. 486, 194 Iowa 469 [mod 
on other grounds 189 N.W. 793]. 


25. McVey v. Chesapeake & Poto- 
mac Telephone Co. of West’ Virginia, 
145 S.E. 578, 106 W.Va. 321. 


26. McGuire v. Miller & Lux, 174 
P. 898, 178 Cal. 644; Freeman vy. Bast 
Jordan & S. R. Co., 158 N.W. 204, 191 
Mich. 529. 


27. Duvin Coal Co. v. Fike, 38 8S. 
W.(2d) 201, 288 Ky. 376. 


28. Peters v. California Building- 
Loan Ass’n, 2 P.(2d) 439, 116 Cal. App. 
143; Martin v. Chase, 189 N.W. 958, 
194 Iowa 407. 


29. Span_v. Jackson, Walker Coal 
“A Mining, Co., 16 S.W..(2d)- 190, 322 
Mo. , 


*By GILBERT G. FINLEY (§§ 1528-1531). 


1506 [71 C.J.] 


to be posted in the employer’s place of business it is 
for the court to determine whether the notices filed 
comply therewith.°° 


[§ 1530] (3) Instructions. In accordance with 
the rules governing instructions in civil actions gen- 
erally,?1 instructions as to the operation and effect 
of compensation acts must not be misleading or con- 
fusing ;*2 the instructions must be considered as a 
whole,?? and matter covered by other instructions 
need not be repeated.** The instructions should be 
confined to the issues raised by the pleadings.** It is 
proper to instruct the jury relative to pertinent por- 
tions of the Workmen’s Compensation Law*® and as 
to the evidence which may be considered in deter- 
mining a particular issue.?* The instructions must 
state the law correctly and adequately.** The in- 
structions should not set out common-law defenses 
prohibited defendant by the compensation act;’° 
but where the situation is such that the common-law 
defenses are available to defendant, proper instruc- 


30. De Pasquale v. Mason Mfg. Co., ; damages. 
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' titled to an instruction to that effect.*+ 


The jury were in another 


[§§ 1529-1532 


tions thereon should be given.*®° Where the em- 
ployee’s attempt to recover in an action at law, if 
unsuccessful, will not defeat his right to compensa- 
tion under the compensation act, the employer is en- 
If instrue- 
tions on particular phases of the issues are desired, 
they must be requested.*? 


[§ 1531] (4) Findings and Conclusions. In ac- 
cordance with the rules applicable in civil actions 
generally, in an action.tried to the court without 
a jury findings of fact and conclusions of law must 
conform to, and be supported by; the pleadings.** 
Where an employer has rejected the act, a general 
finding for defendant makes spegial findings on as- 
sumption of risk and contributgry negligence un- 
necessary.*° t 


[§ 1532] e. Review.* The remedy, of a party ad- 
versely affected by errors committed in the trial of 
an action by an employee to recover damages for a 


intimate that the deceased, under the 


97 A. 816, 39 R.I. 114. 
31. See Trial §§ 460-777. 


32. Devine v. Delano, 111 N.E. 742, 
272 Ill. 166, Ann.Cas.1918A 689; Talge 
Mahogany Co. v. Burrows, 130 N.E. 
865, 191 Ind. 167; Daniels v. Charles 
Boldt Co., 88 S.E. 613, 78 W.Va. 124. 


[a] Application of rule.—(1) “In- 
struction numbered 2, rejected, would 
have told the jury that if they be- 
lieved defendant had accepted the pro- 
visions of said act ‘and had complied 
with its provisions in the payment 
of premiums, etc., then the plaintiff 
cannot maintain this action and you 
should find for the defendant.’ The 
objection to this instruction, justify- 
ing its rejection, is that it would 
have left the jury in doubt as to 
what was intended to be covered by 
the et cetera, referred to therein. 
The material question before the 
jury was whether plaintiff had no- 
tice that defendant was operating un- 
der the workmen’s compensation law. 
This instruction magnified the fact 
of payment of premiums, not con- 
troverted, and minimized the impor- 
tant factor, which. was controverted, 
of notice to the employee, and for this 
reason was calculated to mislead and 
confuse the jury, and was therefore 
properly rejected.” Daniels v. Charles 
Boldt Co., 88 S.E. 618, 615, 78 W.Va. 
124. (2) An instruction that a serv- 
ant’s election to choose between his 
remedy under the Workmen’s Com- 
pensation Act and his action at law 
would continue until he elected to 
pursue one of the remedies is not 
exact, since he might lose his right to 
pursue a remedy by acts inconsistent 
with its exercise, which were not 
within what a jury would understand 
by an election to pursue the remedy. 
Talge Mahogany Co. v. Burrows, 130 
N.E. 865, 191 Ind. 167. 


33. Devine v. Delano, 111 N.E. 742, 
272. Till. 166, Ann.Cas.1918A 689; 
Crooks v. Tazewell Coal Co., 105 N.E. 
132, 263 Ill. 343, Ann.Cas.1915C 304; 
aicen v. Melin, 231 N.W. 283, 59 N.D. 


[a] Rule applied.—(1) ‘The giving 
of certain instructions is assigned as 
error on the ground that they ignore 
the proposition that under the Work- 
men’s Compensation act appellee’s 
contributory negligence should be 
considered by the jury as reducing 


instruction, however, instructed that 
if the defendant, has elected not to 
provide and pay the compensation to 
injured employees under the provi- 
sions of the Workmen’s Compensa- 
tion act it cannot escape liability for 
injuries, if any are shown by the 
evidence, sustained by the plaintiff 
arising out of and in the course of 
his employment, even though they 
believe, from the evidence, that such 
injuries, if they are shown, were 
proximately caused by the contribu- 
tory negligence of the plaintiff, and 
the jury were instructed that in such 
case the contributory negligence, if 
any is shown by the_ evidence, 
should be considered by them in re- 
ducing the amount of damages.” 
Crooks v. Tazewell Coal Co., 105 N.E. 
132, 263 Ill. 348, 349, Ann.Cas.1915C 
304. (2) ‘Counsel argue that the 
court erred in its rulings as to the 
binding effect of the written applica- 
tion for employment which deceased 
signed before he entered the employ- 
ment of plaintiffs in error. This ap- 
plication stated, among other things, 
that the deceased had been informed 
of his duties as sSwitchman by a 
representative of the Wabash Rail- 
road Company, and ‘that the per- 
formance of said duties will expose 
me to great danger, the risk of which 
I assume for myself.’ The court in- 
structed the jury, on behalf of de- 
fendant in error, that said clause 
just quoted was not binding upon 
the deceased and was not binding 
upon defendant in error so far as it 
purported to charge the deceased 
with assuming any risk or danger 
occasioned by plaintiffs in error’s 
negligence; that such clause to that 
extent was void. The contract, as to 
that clause, was clearly contrary to 
public policy. (Campbell v. Chicago, 
etc., R. Co., 90 N.E. 1106, 243 Ill. 620; 
Consolidated Coal Co. v. Lundak, 63 
N.E. 1079, 196 Ill. 594). Counsel for 
plaintiffs in error, as we understand 
their argument, assert that this con- 
tract should be held as re-instating 
the defense of assumed risk, so far 
as it was lost by the rejection of the 
Workmen’s Compensation act. Sec- 
tion 1 of the act provides that if the 
employer rejects the provisions of 
this act he cannot escape liability pn 
account of the assumption of risk 
on the part of the employee. The 
instruction here in question does not 
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second count, might not be charged 
with assuming the risk in the event 
he knew of the dangerous proximity 
of the post and track or if the risk 
was open and obvious. Moreover, a 
number of plaintiffs in error’s_ in- 
structions expressly stated, as given 
by the court, that he would thus be 
charged with assuming the risk. The 
court did not err in giving this in- 
struction.’”’ Devine v. Delano, 111 N. 
Ba ae 272 Ill. 166, 188, Ann.Cas.1918A 


34. Devine v. Delano, 111 N.E. 742, 
272 Ill. 166, Ann.Cas.1918A 689; Crooks 
v. Tazewell Coal Co., 105 N.E. 132, 
263 Ill. 343, Ann.Cas.1915C 304. 


35. St. Louis-San Francisco Ry. 
Co. v. Carros, 93 So. 445, 207 Ala. 535. 


836. Moen v. Melin, 231 N.W. 283, 
59 N.D. 582. See Daly v. New Staun- 
ton Coal Co., 203 Ill.App. 164 [aff 
117 N.E. 413, 280 Illy £75] (Gnstruc- 
tions stating defenses employer de- 
prived of by compensation act). 


37. ©’ Brien v,. Las Vegas -& Tk. 
Co., 242 F. 850, 155 C.C.A. 438. 


38. Redmond v. American Ry. Ex- 
press Co., 17 F.(2d) 753; Mitchell v. 
Mystic Coal Co., 179 N.W. 428, 189 
Iowa 1018. See Williams v. Mt. Ver- 
non Car Mfg. Co., 211 Ill.App. 68. 


39. New Staunton Coal Co. v. 
Fromm, 121 N.E. 594, 286 Ill. 254 [aff 
211 Ill.App. 3]; Hall v. Proctor Coal 
Co.” 84..SiW.(2d) 425,236 Kya 823% 
Central Consumers’ Co. v. Lamberg, 
242 S.W. 12, 195 Ky. 131; Ouelette v. 
J. H. Mendell Engineering & Construc- 
tion Co., 105 A. 414, 79 N.H. 112; Great 
West Mill & Elevator Co. v. Hess, 
(Tex.Civ.App.) 281 S.W. 234. 


40. Consolidated Realty Co. v. 
Jones, 294 S.W. 172, 219 Ky. 647. 


41. Talge Mahogany Co. v. Bur- 
rows, 130 N.E. 865, 191 Ind. 167. 


42. Kampmann y. Cross, (Tex.Civ. 
App.) 194 S.W. 487. 


Necessity that instructions be re- 
Guests generally see Trial §§ 678— 


2 
43. See Trial § 1103. 


44. Bannon v. Watson, 268 S.W. 
573, 207 Ky. 23. 


_45. Central Indiana Ry. Co. v. Da- 
vis, 182 N.E. 611, 78 Ind.App. 341. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


« 
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personal injury from an employer, may be by ap- 
peal.*® In accordance with general rules,*? the de- 
termination of a question of fact in an action by an 
employee at law will not, in the absence of conflicting 
evidence, be disturbed on review,*® and a finding of 
fact will not be disturbed on appeal where the evi- 
dence is conflicting.*® Similarly, a judgment which 
implies a finding of fact must stand on appeal unless 
the evidence in support of the finding is insufficient 
to sustain the same.°® Moreover, a finding that de- 
fendant was a subseriber under a compensation act 
cannot be reviewed where the evidence on which it 
is based is not reported,®t nor may the sufficiency 
of a document admitted in evidence below be re- 
viewed as to formal matters where the exhibit is not 
shown in the abstraet.>? 


Presentation and reservation in court below of 
ground for review; waiver. Questions not proper- 
ly raised and reserved in the court below cannot be 
considered for the first time on review®? but in the 
absence of an admission by the employer curing the 
defect, the right of the employer to have considered 
on review questions going to the want of any cause 
of action in the employee may not be waived.°* 


Harmless error. Error, if any, in striking a de- 
fense based on a workmen’s compensation act is 
harmless, where the evidence is such that such de- 
fense must necessarily fail,°> and any error com- 
mitted in admitting evidence to prove a fact, which 
the party against whom the evidence is offered ad- 
mits to be true, is harmless and the error is not sub- 
ject to review.®* Similarly, the admission of evi- 
dence which was not required in support of any al- 
legation of the party who introduced the evidence, 

although erroneous, may be harmless.57 In an in- 
" jured servant’s action against his employer who had 
not accepted the Workmen’s Compensation Act, any 
error in the unnecessary allegations by plaintiff that 
defendant employed large numbers of employees, 


46. Steinfeld v. State Industrial 


WORKMEN’S COMPENSATION ACTS 


Co., 105 N.H. 289, 263 Ill. 480. 
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and that it was not a subscriber to the act, is harm- 
less.°8 Where a declaration contains a count on 
a common-law cause of action, and a count alleging 
that defendant had elected not to be governed by a 
compensation act, defendant is not prejudiced by the 
action of the trial court in permitting both counts to 
be submitted to the jury and in allowing the de- 
fenses of assumption of risk and contributory neg- 
ligence to be submitted as to the first count and ex- 
cluded as to the second.®® Where the employee, if 
he had any right to maintain an action at law at all, 
was immune to the common-law defenses of contribu- 
tory negligence, assumed risks and the fellow serv- 
ant rule, the employer was not harmed by the court’s 
refusal to instruct that it was a “common law ac- 
tion.”®° Under a compensation act providing that 
where an employer does not insure its employees, 
in an action to recover damages for injuries sustain- 
ed by such employees it shall not be a defense that 
the employee has assumed the risk of the injury, an 
instruction to the effect that plaintiff assumed cer- 
tain risks was harmless as to defendant,®! and where 
the case was tried below on the erroneous theory, but 
with the assent of defendant, that he had the burden 
of proving that a statutory provision dispensing with 
the common-law defenses including that of contribu- 
tory negligence was inapplicable, refusal of the court 
to instruct that plaintiff had the burden of proving 
his own due care was held to be harmless and not sub- 
ject to review.®? 


[§ 1533] C. Action by Third Person against Em- 
ployer**°*—1, Action for Death by Wrongful Act— 
a. In General. Subject to certain limitations and 
qualifications,®* under some acts an action for dam- 
ages for the death of an employee will not lie 
against the employer where the employer and the de- 
ceased employee were subject to,°° as, for example, 
where they had elected to come under,®® a compen- 
sation act which excludes remedies other than those 


850. 


Accident Commission, 16 P.(2d) 639, 
141 Or. 296. 


47. See Appeal and Error §§ 2830-— 
2877. 


48. Soria v. Cowell Portland Ce- 


ment Co., 277 P. 1061, 99 Cal.App. 
108. 
49. Brimie v. Belden Mfg. Co., 122 


N.E. 75, 287 Ill. 11; Cleveland Akron 
Bag Co. vy. Rodatt, 159 N.E. 105, 26 
Ohio App. 233. 


50. C. C. Slaughter Cattle Co., v. 
Pastrana, (Tex.Civ.App.) 217 S.W. 749 
{dism f w jl. 


51. Young v. Duncan, 106 N.E. 1, 
218 Mass. 346. 


52, Bacon v. Emerson-Branting- 
ham Co., 213 Ill.App. 96. 


53. Zukas v. Appleton Mfg. Co., 116 
N.E. 610, 279 Ill. 171 [aff 200 Il1].App. 
403]; Smith v. Stover Mfg. Co., 205 
Tll.App. 169. See Curran v. Wells 
Bros. Co., 205 Ill.App. 307 [aff 117 N.E. 
984, 281 Ill. 615]. 


54. Beveridge v. Illinois Fuel Co., 
119 N.E.'46, 283 Ill. 31. 


55. Susznik v. Alger Logging Co., 
147 P. 922, 76 Or. 189, Ann.Cas.1917C 
700. 


56. Dietz v. Big Muddy Coal, etc., 


, 


: 


57. Daly v. New Staunton Coal Co., 
117 N.B. 4138, 280 Ill. 175 [aff 203 I11. 
App. 164]. 


58. Consumers’ Lignite Co. v. 
Grant, (Tex.Civ.App.) 181 S.W. 202. 


59. Devine v. Delano, 111 N.E. 742, 
272 Ill. 166, Ann.Cas.1918A 689. 

60. _Talge Mahogany Co. v. Bur- 
rows, 130 N.E. 865, 191 Ind. 167. © 


61 Western Union Telegraph Co. 
v. Williamson, 15 F.(2d) 972. 


62. Nadeau v. Caribou Water, 
ake & Power Co., 108 A. 190, 118 Me. 


63. Actions for medical, nursing, 
ret pueysces services see supra §§ 


64. See infra §§ 1534-1537. 
65. Ariz.—Corral v. Ocean Acci- 


dent & Guarantee Corporation, (Ariz.) 


23 P.(2d) 934. 


Ill. Faber v. Industrial Commis- 
sion, 185 N.E. 255, 352 11]. 115; Missis- 
sippi River Power Co. v. Industrial 
Commission, 124 N.E. 552, 289 Ill. 353. 


Mich.—Simon y. Cadillac Motorcar 


Co., 218 N.W. 663, 242 Mich. 93. 


N.B.—Melliday v. Raymond & Doh- 
erty Co., (N.B.) [1924] 3 Dom.L.R. 


*By WILLIAM G. BANNON (8§ 1533-1658). 


Que.—Black Lake Asbestos and 
ay ane Co. v. Marquis, 33 Que.K.B. 


See McColl v. Canadian Pacific Ry. 
Co., 31 Man. 887. 


[a] Rule applied.—Personal repre- 
sentative of fatally injured employee 
of building contractor who had in- 
Sured compensation to employees had 
no cause of action against liability 
insurer, though she had obtained judg- 
ment against employer, where em- 
ployee had not rejected act, or sued 
employer for failure to post or pro- 
vide required notices and forms. Cor- 
ral v. Ocean Accident & Guarantee 
Corporation, (Ariz.) 23 P.(2da) 9384. 


66. U.S.—Bradford Electric Light 
Co. v. Clapper, 52 S.Ct. 571, 286 U.S. 
145, 76 L.Ed. 1026 (where the com- 
pensation act of Vermont was applied 
to prevent an action in New Hamp- 
shire for a death occurring in New 
Hampshire); Madonna v. Wheeling 
Steel Corporation, 28 F.(2d) 910 [cert 
den 49. S.Ct... 252,279. U.S.1838>" 73) a. 
Ed. 985 (West Virginia act). 
Orange Ice, Light & Water Co. v. 
Texas Compensation Ins. Co., 278 F. 
8 (provision of Texas compensation 
act that in all cases of injuries result- 
ing in death, where such injury was 
sustained in the course of employ- 
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given by the act. Where a death act limits the right 
of action to those eases in which the person injured 
would have had a right of action for damages if 
death had not ensued, the personal representatives 
of a deceased employee cannot sue thereunder where, 
if he had lived, the employee would have been com- 
pelled to resort to the compensation act.°7 So, where 
the remedy under the act is intended as a substitute 
for common-law and other statutory remedies and 
permits the employee to retain only rights given by 
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the common law by notice claiming such rights, the 
view has been taken that a right of action for death 
may not so be retained since such right is exclusively 
the creature of statute.¢* Further, where a com- 
pensation act is compulsory and provides that the 
system of compensation established shall be exclu- 
sive of all other remedies, it takes away any existing 
right to maintain an action for wrongful death,°* 
in the absence of the employer’s failure to secure the 
payment of compensation as required by the act.*° 


ment, cause of action shall survive 
does not refer to suits against em- 
ployer). 


Kan.—Shade v. Ash Grove Lime & 
Portland Cement Co., 139 P. 1193, 92 
Kan. 146, 144 P. 249, 93 Kan. 257. See 
Echord v. Rush, 261 P. 820, 124 Kan. 
521 (apparently recognizing rule 
where death results from cause or Oc- 
currence within act). 


Ky.—Taylor’s Adm’r v. Bates & 
Rogers Const. Co., 244 S.W. 693, 196 
Ky. 206; Grannison’s Adm’r v. Bates 
& Rogers Const. Co., 219 S.W. 806, 187 
Ky. 538; Penn’s Adm’r v. Bates & Rog- 
ers Const. Co., 209 S.W. 513, 183 Ky. 
529. See Partin’s Adm’r v. Black 
Mountain Corporation, 36 S.W.(2d) 1, 
237 Ky. 556 (recognizing rule). 


La.—Thaxton v. Louisiana Ry. & 
Nav. Co., 95 So. 773,153 La. 292; Colo- 
rado v. Johnson Iron Works, 83 So. 
381, 146 La. 68; Philps v. Guy Drilling 
Co., 79 So. 549, 143 La. 951; Whitting- 
ton v. Louisiana Saw Mill Co., 76 So. 
754, 142 La. 322; Ranson-Rooney v. 
Overseas Ry., 134 So. 765, 17 La.App, 
205 [set aside.on other grounds 136 
So. 486, 173 La. 183]. See Nugent v. 
Lee Lumber Co., 4 La.App. 371 (ap- 
parently recognizing rule). 


Pa.—Staggers v. Dunn-Mar Oil & 
Gas Co., 167 A. 785, 312 Pa. 269. See 
Liberato v. Royer, 126 A. 257, 281 Pa. 
227 [aff on other grounds 46 S.Ct. 378, 
270 U.S. 535, 70 L.Ed. 719] (recogniz- 
ing rule). 


Wis.—Heist v. Wisconsin-Minnesota 
Light & Power Co., 179 N.W. 583, 172 
Wis. 393. 


See Resigno v. F. Jarka Co., 223 
N.Y.S. 5, 221 App.Div. 214; Anderson 
v. Standard Oil Co. of New Jersey, 
209 N.Y.S. 493, 124 Misc. 829 (both 
cases holding that recourse to the 
New Jersey Compensation Act was 
the sole remedy of the personal rep- 
resentative of a deceased employee) ; 
Hlas v. Quaker Oats Co., 233 N.W. 
514, 211 Iowa 348 (holding that a dis- 
trict court had no jurisdiction to try 
and determine the claims presented 
in a petition by an administrator of a 
deceased employee in an action at 
law for the death of the employee). 


[a] Right of action under consti- 
tutional provision.—The exclusive- 
ness of the remedy given by the 
Workmen’s Compensation Act has 
been recognized notwithstanding a 
right of action for death is conferred 
by the constitution. Taylor’s Adm’r v. 
Bates & Rogers Const. Co., 244 S.W. 
693, 196 Ky. 206; Grannison’s Adm’r 
vy. Bates & Rogers Const. Co., 219 S. 
W. 806, 187 Ky. 538; Penn’s Adm’r v. 
Bates & Rogers Const. Co., 209 S.W. 
518, 183 Ky. 529. 


[b] "Time of accident.—Action by 
mother of deceased employee for com- 
pensation for his death from injury 
within thirty days after contract of 
employment was within Act (1914) 
No. 20 § 34, although the agreement 
of the employer and employee that the 
compensation act should apply was 


implied and not express, so that a 
judgment refusing demand for dam- 
ages for tort under Civ. Code art 2315 
was proper. Philps v. Guy Drilling 
Co., 79 So. 549, 143 La. 951. 


[c] Loss of services and expenses. 
—Acts authorizing action for death 
occasioned by unlawful violence or 
negligence and permitting recovery al- 
so for medical and funeral expenses 
(12 Pub. St. §§ 1601, 1602, 1604), did 
not render employer liable to father 
for loss of adult son’s services and 
for father’s expenditures for main- 
tenance, medical treatment, and fun- 
eral charges for son in excess of com- 
pensation paid to,the injured son un- 
der the Workthen’s Compensation Act. 
Staggers v. Dunn-Mar Oil & Gas Co., 
167 A. 785, 312 Pa. 269. 


67. De Biasi v. Normandy Water 
Co., 228 F. 238; Gregutis v. Waclark 
Wire Works, 92 A. 354, 86 N.J.Law 
610 [aff 91 A. 98]; Barnhart v. Ameri- 
can Concrete Steel Co., 125 N.E. 675, 
227 N.Y. 531 (where the compensa- 
tion act of New Jersey was involved). 


[a] Constitutional provision 
against abrogation of right of action 
for death does not affect rule. Barn- 
hart v. American Concrete Steel Co., 
125 N.E. 675, 227 N.Y. 5381. 


68. McDonnel v. Berkshire St. Ry. 
Co., 137 N.E. 268, 243 Mass. 94. 


69. Northern Pac. R. Co. v. Meese, 
36 S.Ct. 223, 239 U.S. 614, 60 L.Ed. 467 
{rev 211 F. 254, 127 C.C.A. 622 (rev 
906 F. 222)] (holding that the con- 
struction placed on the Washington 
act by the state courts must be fol- 
lowed); Treat v. Los Angeles Gas & 
Electric Corporation, 256 P. 447, 82 
Cal.App. 610; McLain v. Llewellyn 
Iron Works, 204 P. 869, 56 Cal.App. 58. 
See Moore v. Christiensen S. S. Co., 
53 F.(2d) 299 [aff 49 F.(2d) 807] 
(recognizing rule under Longshore- 
men’s and Harbor Workers’ Act); Mc- 
Coll v. C. P. R. Co., (Can.) 69 Dom.L.R. 
593 (where the right to sue at law 
was denied). 


[a] Dependent or nondependent 
person.—(1) A provision of the com- 
pensation act that the compensation 
for the death of an employee provid- 
ed by the act shall be in lieu of any 
other liability whatsoever to any per- 
son excludes liability of the employ- 
er to any person by reason of the 
death of an employee whether such 
person is dependent or nondependent. 
Treat v. Los Angeles Gas & Electric 
Corporation, 256 P. 447, 82 Cal.App. 
610. (2) Workmen’s Compensation 
Act § 9c (8), providing for specified 
benefits and for such ‘other benefit 
as may be provided by law,” if there 
are no dependents, does not include 
right of action under the code provi- 


sion giving the right of action for 


wrongful death, as the benefits re- 
ferred to are those which are dealt 
with and administered under the 
Workmen’s Compensation Act. 
v. Los Angeles Gas & Blectric Corpo- 


ration, supra. (3) In reaching the 


conclusion that the exclusive provi- 


Treat 


sion applied even if there were no de- 
pendents, the view was taken that the 
phrase ‘‘conditions of compensation,” 
the existence of which is the basis 
for payment of Compensation, refers 
to the existence , and cause, of in- 
jury, the status of the employee and 
employer in respect of the compen- 
sation act, and the like and not to the 
existence of dependents. Treat v. 
Los Angeles Gas & Electrie Corpora- 
tion, Supra. 


[b] oss of right to claim compen- 
sation by failure to give notice of in- 
jury.—F'act that dependent lost right 
to claim compensation before the in- 
dustrial accident commission by fail- 
ure to give notice of injury as_re- 
quired by the compensation act does 
not give the court jurisdiction of an 
action for the death of the employee. 
Dominguez v. Pendoia, 188 P. 1025, 
46 Cal.App. 220. 


[c] In Georgia, in view of the pro- 
vision of the Workmen’s Compensa- 
tion Act (L. [1920] p 167 § 8), as 
amended, that employees of a munici- 
pal corporation cannot reject the pro- 
visions of the act, it has been held 
that there could be no recovery from 
a municipal corporation for the death 
of one of its employees resulting from 
a violation by the corporation of any 
duty to such employee arising out of 
the relationship of master and serv- 
ant. Carruthers v. City of Hawkins- 
ville, 168 S.E. 120, 46 Ga.App. 607. 


70. Moore v. Christiensen S. S. 
Co., 53 F.(2d) 299 [aff 49 F.(2d) 807]; 
Culhane vy. Economical Garage, Inc., 
186 N.Y.S. 454, 195 App.Div. 108; Hall- 
ing v. Industrial Commission of Utah, 
263 P. 78, 71 Utah 112. 


[a] Failure to secure payment of 
compensation.—(1) Where it does not 
appear that the employer failed to 
secure the payment of compensation, 
an action may not be maintained. 
Moore v. Christiensen S. S. Co., 53 F. 
(2d) 299 [aff 49 F.(2d) 807] (Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act); Culhane vy. Economi- 
cal Garage, Inc., 186 N.Y.S. 454, 195 
App.Div. 108; Nulle v. Hardman, Peck 
& Co.) 173 N.Y.S. 286, 185 App:Div. 
351; Thompson vy. International Har- 
vester Co. of America, 253 N.Y.S. 190, 
141 Misc. 757; Basso v. John T. Clark 
& Son, 177 N.Y.S. 484, 108 Mise. 78 
[rev on other grounds 178 N.Y.S. 877, 
189 App.Div. 944]. (2) Even though 
the employer is a joint tort-feasor 
with a third person, the administra- 
tor of deceased has no cause of action 
against the employer. Thompson vy. 
International Harvester Co. of Amer- 
ica, supra. (3) Option or election 
where compensation not secured see 
infra § 1558. 2 


[b] Absence of willful misconduct. 
— Deceased employee’s dependents, 
not showing employer’s willful mis- 
conduct, must recover, if at all, com- 
pensation provided for in Workmen’s 
Compensation Act (L. [1921] ¢ 67 § 
3132). Halling v. Industrial Commis- 
sion of Utah, 263 P. 78, 71 Utah 112. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1533-1535] 


It is sometimes expressly provided by the act, how- 
ever, that no right of action for the recovery of dam- 
ages for injuries resulting in death is intended to be 
denied or affected." 


Federal Employees’ Compensation Act. The view 
has been taken that the Federal Employees’ Com- 
pensation Act does not provide an exclusive remedy 
so as to prevent an action by the personal representa- 
tive of a deceased railroad employee against the di- 
rector general of railroads for the death of such 
employee which occurred while the railroad in ques- 
tion was being operated under federal control.*? 


Death of minor employee.?? A general statute 
giving a right of. action to a parent for the death 
of a minor child has been construed in the light of 
subsequent legislation embodied in the Workmen’s 
Compensation Act making exclusive the remedy un- 
der the act for death,7* and does not give a right of 
action where the employee is one who is not exclud- 
ed from the operation of the compensation act.*® 
Even though a minor employee who was authorized 
to elect, and has elected, to accept the provisions of 
a compensation act which makes the remedies there- 
in given exclusive, was employed illegally, an action 
for damages is excluded by some acts.‘° Where, 
however, the right to elect in respect of a minor em- 
ployee is, under the act, in the parent, the right of a 
parent to sue has been recognized where the parent 
had no knowledge of the employment of such em- 
ployee before his death.** 


Remedy sought in courts of another jurisdiction.7* 
Where the provision of the compensation act of a 
state in which the employee’s injury occurs, that 
makes the remedy exclusive, does not create a new 
cause of action for wrongful death, the remedy under 
the act has been regarded as cumulative and not ex- 
clusive where the remedy is sought in another state.’° 


71. See statutory provisions; and 
Shaffer v. Ocean Accident & Guaran- 
tee Corporation, 5 P.(2d) 363, 153 Okl. 
135 (citing Comp. St. [1921] § 7338). 


[a] Provision applied see Consum- 
ers’ Gas Co. v. O’Bannon, 221 P. 423, 94 231 
Okl1. 107. ‘ 

72. Midwest Nat. Bank & Trust| ,77- Prone oy. 
Co. v. Davis, 233 S.W. 406, 288 Mo. 563. | gor). Be ed 
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not be maintained. Pringle v. Morton 
Salt Co., 236 N.W. 221, 254 Mich: 179 
242 N.W. 774, 258 Mich. 415; 
v. Morton, 235 N.W. 
613 [cert den 52 S.Ct. 8, 284 U.S. 
76 L.Ed. 528] 242 N.W. 235, 258 Mich. 


Connell 
295 F. 667 [rev 284 F. 
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In respect of a claim for damages to which a state 
act does not apply, the right to pursue a remedy in an 
admiralty court of the United States has been recog- 
nized where the_matter is otherwise within the ju- 
risdiction of that court.®° 


[§ 1534] b. Action by, or for Benefit of, Person 
Not Entitled to Compensation. A statute providing 
that the employer shall, in cases to which the act 
applies, be liable only for the compensation preserib- 
ed will not, according to some cases, deprive depend- 
ents entitled to maintain an action for the wrongful 
death of the employee of their right of action there- 
for, where they do not come within the class of de- 
pendents to whom the statute awards compensa- 
tion.8 Some acts, however, substitute a complete 
new system for the former remedy by action for 
damages for the death of an employee*? and prevent 
the bringing of an action for the benefit of certain 
next of kin of a deceased employee, who were prior 
to the act entitled to the benefit of such action, even 
though they are not entitled to compensation under 
the act;°* alike rule has been recognized as to next 
of kin not entitled to compensation where the de- 
ceased employee and the employer had elected to 
come under the act.** 


[§ 1535] c. Employer’s Nonacceptance of, or Non- 
compliance with, Act.8® Under some acts, if an em- 
ployer subject to the act does not accept the act, he 
may be liable in an action for the death of an em- 
ployee resulting from wrongful act or negligence,** 
and the act sometimes permits the legal representa- 
tive of the deceased employee to elect either to take 
compensation or to maintain an action for damages if 
the employer fails to secure the payment of compen- 
sation.*? 


Death occurring in place subject to jurisdiction of 
United States. A provision of the Workmen’s Com- 


plaintiff was not bound to elect at 
the trial whether he would proceed 
under the Workmen’s Compensation 
Act or under the Act Respecting 
Compensation to Relatives of Per- 
sons Killed by Wrongful Act [C. S. 
(1903) ec 79] but that the action 
could be brought and proceeded with 
under both acts, and that the damages 
could be assessed under either act as 


Thomas 
253 Mich. 
619, 


846, 


Anthracite 


Lam- 


Necessity of election where federal 
employee not a railroad employee see 
infra § 1571. 


73. Action for loss of services of 
minor child see infra § 1551. 


74. McLain v. Llewellyn Iron 
Works, 204 P. 869, 56 Cal.App. 58. 


75. Treat v. Los Angeles Gas & 
Electric Corporation, 256 P. 447, 82 
Cal.App. 610. 


[a] Thus a parent has no right of 
action, under Code Civ. Proc. § 376, 
for death of her minor son acting as 
a servant unless he was employed cas- 
ually under the Workmen’s Compen- 
sation Act or in the excepted classes 
of labor mentioned in § 14 of the act. 
Treat v. Los Angeles Gas & Electric 
Corporation, 256 P. 247, 82 Cal.App. 
610; McLain v. Llewellyn Iron Works, 
204 P. 869, 56 Cal.App. 58. 


76. See statutory provisions; and 
cases infra this note. 


[a] In Michigan, by virtue of Pub. 
Acts (1927) No. 162, an action for the 
death of a minor employee, between 
the ages of sixteen and eighteen, could 


: 


78. Corflict of laws in general see 
supra §§ 45-64. 


79. Floyd v. Vicksburg Co., 126 So. 
395, 156 Mass. 567 (where, however, it 
was apparently recognized that the 
provisions as to damages or com- 
pensation provided for in the compen- 
sation act govern). 


80. The Linseed King, 52 S.Ct. 450, 
285 U.S.-502, 76 L.Bd. 903 [aff 52 F. 


(2d) 129 (rev 48 F.(2d) 311)]. Com- 
pare The Princess Sophia, 85 F. 
(2d) 7386 [reh den 36 F.(2d) 591] 


(where the exclusive provision of the 
Workmen’s Compensation Act of 
British Columbia was given effect in 
respect of claims of the personal rep- 
resentative of deceased seamen in a 
proceeding in admiralty for limitation 
of liability). 


81. McDonald v. Dunlop, 7 F. (Ct. 
Sess.) 533; Lamontagne v. Quebec R., 
etc., Co., 50 Can.S.C. 423 [allowing ap- 
peal 23 Que.K.B. 212]. See Algoma 
Steel Corp. v. Dube, 53 Can.S.C. 481 
[dism appeal 35 Ont.L. 371, 9 Ont.W.N. 
389]; Wentzell v. New Brunswick, 
ete., R. Co., 43 N.B. 475 (holding that 


the evidence might warrant); 
bert v. Toronto, 36 Ont.L. 269, 10 Ont. 
W.N. 29; Howarth v. Blectric Steel 
and Metals Co., Ltd., 35 Ont.L. 596, 9 
Ont.W.N. 441. 


82. Shanahan v. Monarch Engi- 
tet Co., 114 N.Ei 795, 219 Nev: 


83. Shanahan v, Monarch Engi- 
neering co., supra. 

84 Gregutis v. Waclark Wire 
Works, 92 A. 354, 86 N.J.Law 610 [aff 
91 A. 98]; Liberato v. Royer, 126 
A. 257, 281 Pa. 227 [aff on “other 
grounds 46 S.Ct. 373, 270 U.S. 535, 70 
PEO those 


[a] Nonresident alien dependents. 
—Gregutis v. Waclark Wire Works, 
ee 354, 86 N.J.Law 610 [aff 91 A. 


85. In action by employee against 
employer see supra §§ 1501-1505. 


86. Bishop v. Victor Chemical 
Works, 200 Ill.App. 220; Robbins v. 
Magoon & Kimball Co., 159 N.W. 323, 
193 Mich. 200. 


87. See infra § 1538. 
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pensation Act authorizing an action for damages and 
rendering unavailable therein the common-law de- 
fenses if the employer does not pay premiums into 
the state industrial fund does not authorize such an 
action for the death of an employee where the death 
occurred at a place which, although within the state, 
has been subject to the exclusive jurisdiction of the 
United States since a time prior to the enactment 
of the Workmen’s Compensation Act, where the right 
of action on the default of the employer is conferred 
as a part of the scheme of state insurance and not 
otherwise, and the compensation act abolishes ac- 
tions at law for negligence of the employer and sub- 
stitutes another system therefor.*® 


[§ 1536] d. Death from Cause or Occurrence Not 
within Act or Specifically Excepted.*® A provision 
rendering the remedy under the act exclusive does 
not apply where the death of the employee is not 
compensable because it is not the result of a cause 
or occurrence to which the act applies®® and in such 
case an action will lie if the elements of a right of ac- 
tion for death exist.°* 
action for death resulting from a maritime tort ‘has 
apparently been recognized in view of the nonap- 
plieability of a state compensation act.°? 


[§ 1537] e. Death Resulting from Willful Act or 
Omission or Gross Negligence.?* Some acts provide 
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So the right to maintain an 


[§§ 1535-1538 


that nothing therein shall prohibit the recovery of 
exemplary damages for the death of an employee oc- 
casioned by homicide from the willful act or omission 
or gross negligence of the employer®* and contem- 
plate the prosecution of the action in the first in- 
stance in the court having jurisdiction of such an 
action generally and not before the industrial acci- 
dent board.®® 


[§ 1538] f. Option, Election, Waiver, or Estoppel. 
Some acts give the personal representative or de- 
pendents of a deceased employee an option either to 
proceed under the act for compensation or to bring 
an action for damages for wrongful death,®® or per- 
mit an election in this regard when®* and only when®*® 
the employer has failed to comply with the act as 
to securing the payment of compensation. Where un- 
der the terms of the act the filing by dependents 
with the employer of any claim constitutes a re- 
lease of all claims or demands at law, filing a claim 
with the industrial accident board and service on the 
employer prevent an action by the administrator,°® 
and, even in the absence of express provision, the 


‘legal representative of a deceased employee may by 


proceeding to obtain an award under the Workmen’s 
Compensation Act and accepting a decision in his 
favor in such proceeding be estopped to maintain an 
action for damages against the employer. Where 
the act provides that a legal representative who 


88. Murray v. Joe Gerrick & Co., 
54)8.Ct. 432, 78'L.Ed. 821 [aff'20 P. 
(2d) 591, 172 Wash. 365]. 


[a] Effect of federal statute.—The 
above rule applies notwithstanding 
the federal act of Febr. 1, 1928, 45 U. 
S. St. at L. 54 c 15 [USCA tit 16 § 
457], which provides for the applica- 
tion of the laws of the state, within 
the exterior boundaries of which a 
place subject to the exclusive juris- 
diction of the United States may be, 
to rights of actions for death within 
such place, since the federal act re- 
fers only to actions at law. Murray v. 
Joe Gerrick & Co., 54 S.Ct. 432, 78 L. 
ee eas [aff 20 P.(2d) 591, 172 Wash. 


89. Action by employee against 
employer see supra § 1491. 


90. Echord v. Rush, 261 P. 820, 124 
Kan. 521 [aff 251 P. 1112, 122 Kan. 
260]. 


91. 


[a] Act applicable to injury by ac- 
cident.— Where the act applied to an 
injury by accident, an action for the 
death of an employee resulting from 
an illness or disease caused by the 
presence in the mine in which he was 
working of poisonous gases which 
were inhaled by him from day to day 
during his employment would lie if 
the elements of a right of action ex- 
isted, since the death was not a death 
by accident and, therefore, was not 
within the act. Echord vy. Rush, 261 
P. 820, 124 Kan. 521 [aff 251 P. 1112, 
122 Kan. 260]. 


What constitutes death by accident 
in general see supra §§ 326-395. 


92. Liverani v. John T. Clark & 
Son, 176 N.Y.S. 725. 


Nonapplicability of state compen- 
sation acts to maritime torts in gen- 
eral see supra §§ 53-59. 


93. Action by employee against 
employer see supra §§ 1496, 1497. 


Echord v. Rush, supra. 


94. See statutory provisions; and 
Castleberry v. Frost-Johnson Lumber 
Co., (Tex.Commn.App.) 283 S.W. 141 
[aff (Civ.App.) 268 S.W. 771 (citing 
Rev. St. [1925] art 8306 § 5). 


[a] Statute applied see Fort 
Worth Elevator Co. v. Russell, (Tex. 
Civ.App.) 28 S.W.(2d) 320 (gross neg- 
ligence). 


95. Morton Salt Co. v. Wells, (Tex. 
Civ.App.) 35 S.W.(2d) 454. 


[a] Statute construed.—(1) The 
above rule was recognized notwith- 
standing the section saving the right 
of action for exemplary damages also 
provided that the trial shall be de 
novo, that no presumption shall exist 
that any award, ruling, or fMding of 
the industrial accident board was cor- 
rect, and that such an award, ruling, 
or finding shall neither be pleaded 
nor offered in evidence. Morton Salt 
Co. v. Wells, (Tex.Civ.App.) 35 S.W. 
(2d) 454, 456. (2) “The obvious pur- 
pose of the Legislature in mentioning 
the subject of exemplary damages at 
all in this connection was to fore- 
stall the possibility of a doubt as to 
the right of beneficiaries under the 
Compensation Law, who may also be 
entitled under the Constitution to ex- 
emplary damages, to seek. recovery 
thereof by suit separated entirely 
from the proceedings before the board 
for compensation that such suit 
should not be confused with the com- 
pensation matter, nor the trial there- 
of embarrassed by any award, rul- 
ing or finding of the board on the 
question of compensation.” Morton 
Salt Co. v. Wells, supra. 


96. See statutory provisions; and 
Harrison v. Wythemoor Colliery Co., 
[1922] 2 K.B. 674; Banknock Coal Co. 
vy. Lawrie, [1912] A.C. 105, 5 B.W.C.C. 
209 [aff 5 B.W.C.C. 203]; Cook vy. Bon- 
nybridge Silica, etc., Co., 7 B.W.C.C. 
907; (both cases involved rights in 
Scotland under the Workmen’s Com- 
pensation Act); Wentzell v. New 
Brunswick, ete., R. Co., 43 N.B. 475 


(as to time of election). 


[a] Federal Employee’s Compen- 
sation Act.—When an employee of a 
common carrier which was in charge 
of the director general of railroads 
died from injuries received while in 
the discharge of his duties, the legal 
representative of such employee had 
the option of filing a elaim for com- 
pensation with the commission of the 
tederal compensation act or of suing 
the director general for damages. 


Davis v. Hagen, 233 P. 671, 106 Okl. 


167. 


97. See statutory provisions; and 
Dearborn v. Peugeot, 155 N.Y.S. 769, 
170 App.Div. 93 (construing. and ap- 
plying statute) 

[a] In North Dakota (1) where an 
employer has failed to contribute to 
the compensation fund as provided 
in the act, under Workmen’s Compen- 
sation Act (L. [1919] c 162, § 11), the 
dependents of a deceased employee 
may either apply to the workmen’s 
compensation bureau for an award or 
may maintain a civil action against 
the employer for the damages suf- 
fered. State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. (2) The cause 
of action by the widow of a deceased 
employee under such provision is 
not, however, a cause of action to re- 
cover for injuries done to, and result- 
ing in the death of, the employee, 
but exists solely by virtue of such 


provision. State v. Hughes Oil Co., 
supra. 
98. Culhane v. Economical Ga- 


rage, Inc., 
Div. 108. 

Effect of Romo D isn F with act on 
right to interpdse certain defenses 
see infra §§ 1540-1542. 


99. Gray v. Brown & Sehler Co., 
166 N.W. 930, 200 Mich. 177. 

1. Kidder v. Marysville & A. Ry. 
ee 300 P. 170, 295 PB. 162, 160 Wash, 
471. 


[a] 


186 N.Y.S. 454, 195 App. 


Thus an administratrix pro- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


§ 1538] 


makes application for an award or accepts compen- 
sation waives his right to exercise his option to in- 
stitute proceedings in any court for damages, a legal 
representative who seeks compensation under the 
aet is estopped to bring an action for damages if the 
industrial commission finds in favor of the legal rep- 
resentative,” or such representative accepts compen- 
sation under the act,* but the rule is otherwise if the 
commission rejects the claim on the sole ground that 
at the time of the injury deceased was not in the 
employ of defendant employer or killed in the course 
of employment.* A provision which gives an injur- 


ed employee the option to claim compensation or to 


maintain an action at law for damages under cer- 
tain circumstances where the injury was caused by 
the employer’s gross negligence or willful miscon- 
duct does not give such option to one seeking re- 
covery for the death of an employee which, it is 
alleged, was caused by the gross negligence of the 
employer.° Under some acts the parent of a minor 
employee, who elects to pursue a remedy under the 
Workmen’s Compensation Act, may thereby lose 
the right to recover damages for the death of such 
employee,® and where under the act a conclusive pre- 
sumption has arisen that a minor employee has ac- 
cepced the provisions of the act” and the remedy giy- 
en by the act is exclusive, the administrator of such 
employee cannot, after the death of the employee, 
exercise an election’ to renounce the benefits of the 
act and bring an action at law to recover damages. 


Waiver or exercise of option by particular per- 
sons, and whose rights affected. Where the statute 
provides that in case of the death of the employee 
failure of the employer to secure compensation shall 
permit the “legal representative” of the employee to 
elect to claim compensation or to maintain an action 
for damages, the dependent, and not the adminis- 
trator or executor, is entitled to elect.2 The view has 
been taken that a waiver provided for by statute by 
electing to take compensation or to bring an action 
for damages for death of an employee is not binding 
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on a beneficiary who is not sui juris,'° as for example 
a minor,!! and the mother of such minor may not, 
by accepting compensation under the act, waive the 
right of such minor to the benefit of an action for 
death caused by wrongful act or neglect where un- 
der the constitution such action may not be abrogated 
and the amount of recovery may not be made subject 
to any statutory limitation.1* Under the optional 
provisions of the English act, a person who is en: 
titled to compensation but who has no other remedy 
may not, by proceeding under the act, defeat the 


_ rights of others who may claim either under the act 


or maintain an action independently of the act,** 
but the widow of a deceased employee, who has been 
a party to proceedings under the act and has re- 
nounced her rights to share in the compensation in 
favor of the children of the employee, cannot pro- 
ceed with an action for damages under the Fatal 
Accidents Act.t* The right of dependent father of 
a deceased employee to sue where the employer has 
failed to comply with the provisions of the act has 
been recognized notwithstanding certain language 
recognizing liability to the personal representative.*® 
The view has been expressed that the personal rep- 
resentative of a deceased employee appointed in one 
state who was not entitled to compensation under 
the Workmen’s Compensation Act of another state 
could not disaffirm the contract of deceased to be 
bound by such act and take other proceedings for re- 
covery where other persons were the beneficiaries in 
respect of compensation under such act.?® 


Time for exercising option. Where a provision of 
the act giving persons entitled to compensation for 
the death of an employee the option to elect to claim 
compensation or to recover damages if the employer 
fails to comply with certain provisions requires that 
the option to elect to bring an action for damages 
shall be exercised by notice to the employer within 
a specified time after the injury, failure to give such 
notice within the specified time prevents the main- 
tenance of the action.+7 


ceeding under compensatory provi- 
sions of statute was estopped to sue, 
under Remington Comp. St. (Suppl., 
1927) § 7693, for death of employee 
engaged in intrastate business of 
railroad. Kidder v. Marysville & A. 
Ry. -Co.,.300,Ps 170; -295:. PB; 16250160 
Wash. 471. 


2. Conrad v. Youghiogheny & Ohio 
Coal Co., 140 N.E. 482, 107 Ohio St. 
387, 36 A.L.R. 1288. 


[a] Effect of judgment in action 
for wrongful death.—Where the per- 
sonal representative of an employee 
had exercised an option to bring an 
action for the death of such employee 
against the employer, a judgment for 
plaintiff in such action, while an ap- 
plication for compensation was pend- 
ing before the industrial commission, 
was not subject to collateral attack, 
notwithstanding the action was not 
commenced within the statutory pe- 
riod. Straka v. Cleveland Ry. Co., 
170 N.E. 611, 34 Ohio App. 252. 


3. Conrad v. Youghiogheny & Ohio 
Coal Co., supra. 


4 Conrad v. Youghiogheny & Ohio 
Coal Co., supra. 


5. McLain v. Llewellyn’ [ron 
Works, 204 P. 869, 56 Cal.App. 58 
(where Workmen’s Compensation Act 
[St. (1913) p 283 § 12], as amended 


© 


by St. [1915] p 1079, was involved). 


6. Sotonyi v. Detroit City Gas Co., 
232, N.W. 201, 251 Mich, 393. 


7. See supra § 264. 


8. Wells v. Radville, 153 A. 154, 
112 Conn. 459. 


9. Dearborn vy. Peugeot Auto Im- 
Pork Co.,.155, N.Y JS) 769, 1.70 App. Div. 
oe 


{a] Reason for rule.—‘This ‘le- 
gal representative’ may elect either 
to proceed under the Compensation 
Law before the Commission, or to 
bring an action. By parity of rea- 
soning it is not probable, at least if 
election be made to proceed under the 
Compensation Law, that first an ex- 
ecutor or administrator must be ap- 
pointed, with its attendant expense. 
Such a construction would be con- 
trary to the general scheme of the 
statute, and would tend to make a 
proceeding more complex than would 
be a proceeding directly by ‘the de- 
pendent himself. A dependent who 
was not a next of kin and not a cred- 
itor would have no standing in Sur- 
rogate’s Court to compel the appoint- 
ment of a ‘legal representative,’ as 
the term is sought to be interpreted 
by defendant. The ordinary action 
for negligence given to the personal 
representative of a deceased is 


brought for the benefit of next of kin. 
(Code Civ. Proc. § 1902 et seq.) The 
action here authorized is brought for 
the benefit of certain dependents, and 
must be decided upon rules of law 
differing materially from those which 
govern the ordinary action for negli- 
gence by the personal representa- 
tive.’”” Dearborn v. Peugeot Auto. Im- 
PORL: C0" 155 N.Y.S. 769, 170 App.Div. 


10. Garfield Smelting Co. v. Indus- 
trial Commission of Utah, 178 P. 57, 
53 Utah 133. 


ll. Garfield Smelting Co. v. In- 
dustrial Commission of Utah, supra. 


12. Garfield Smelting Co. v. In- 
dustrial Commission of Utah, supra. 


13. Kinneil Cannel and Coking 
Coal Co. y. Sneddon, [1931] A.C. 575, 
[1931] W.C.&I. 198. 


14. Codling v. Mowlem, [1914] 3 K. 
B. 1055, 7 B.W.C.C. 786 [aff [1914] 2 
1B 615,6..8.WGsG. 767)". 


15. Olson v. Hemsley, 
147, 48 N.D. 779. 


16. In re Spencer Kellogg & Sons, 
52 E.(2d) 129 [rev on other grounds 
ees 450, 285 U.S. 502, 76 L.Hd. 


17. Wells v. Radville, 153 A. 154, 
112 Conn. 459. 


187 N.W. 
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In Arizona, where a constitutional provision re- 
quiring the enactment of a workmen’s compensation 
act gives the employee the option to settle for com- 
pensation or to retain the right to sue for damages, 
an act passed pursuant to such constitutional pro- 
vision does not preclude the personal representative 
of a deceased employee from bringing an action for 
damages under the general death statute, even though 
the case is one in which an employee might elect to 
take compensation under the act,'* but where the 
act provides that the employee shall be conclusively 
presumed to have elected to take compensation un- 
der the act if he has not given the required notice 
in writing,?® the personal representative of a deceas- 
ed employee may not, maintain an action at law for 
damages under the employers’ liability act where 
such conclusive presumption has arisen,?° since the 
rights of the dependents of such deceased employee 
who has not given the required notice are fixed and 
must be administered by the industrial commission.** 


[§ 1539] g. Necessity for Tort Chargeable to Em- 
ployer.22. The necessity for a showing that defendant 


employer was guilty of an actionable tort insordéer™” 


to render him liable in an action for damages for 
the death of an employee, if the act was otherwise 
maintainable because of the employer’s having elect- 
ed not to be bound by the compensation act, has been 
recognized,?* and, if in such case defendant employ- 
er was not negligent and the accident which caused 


the death of the employee was due solely to an act’. 


of the employee, there can be no recovery.2* Where 
the compensation act permits the maintenance of an 


18. Inspiration Consol. Copper Co, 
v. Conwell, 190 P. 88, 21 Ariz. 480; 
Behringer yv. Inspiration Consolidat- 


ed Copper Co., 149 P. 1065, 17 Ariz. 
232. 27. 
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26. Magnolia Petroleum Co. Vv. 
Ford, (Civ.App.) 14 S.W.(2d) 97 [er- 
ror den 17 S.W.(2d) 36, 118 Tex. 461]. 


Fahler v. City of Minot, 194 
N.W. 695, 49 N.D. 960. 


[§§ 1538-1541 


action for exemplary damages for the death of an 
employee, caused by the gross negligence of the em- 
ployer,?® the negligence contemplated by the act 
must, of course, be shown.*® Under a provision of 
the compensation act that employers who fail to 
pay premiums as required by the act shall not be en- 
titled to the benefit of the act during the period of 
such noncompliance but shall be lable to the per- 
sonal representatives of employees where death re- 
sults from the injuries, it has been held that an em- 
ployer who is in default. may be liable, even though 
in the absence of such provision there would be no 
liability.?7 


[§ 1540] h. Contributory Negligence.?® Under 
some acts defendant employer may not rely on the 
contributory negligence of the déceased employee to 
defeat recovery in an action which is maintainable be- 
cause of the nonaeceptance of,?® or the noncompliance 
with,®° the act by the employer, or which is an ac- 
tion for exemplary damages based on the gross neg- 
ligence of the employer.** Under other acts how- 
ever, the nonaccepting employer may, it seems, rely 
on the defense of contributory negligence,*? and, in 
an action based on the gross negligence of defend- 
ant, the view has been taken that the contributory 
negligence of the deceased employee constitutes a 
defense.*® 


[§ 1541] i. Assumption of Risk.24 Under some 
acts defendant employer may not rely on assumption 
of risk by the deceased employee to defeat recovery 
in an action which is maintainable because of the 


| nonacceptance of the act by the employer,®® or which 


30. lLerer v. Raines, (Tex.Civ.App.) 
27 S.W.(2d) 621. 


[a] Failure to become subscrib- 
er.—Lerer v. Raines, (Tex.Ciy.App.) 


See State v.| 27 S.W.(2d) 621. 


Right of personal representative to 
aay to take compensation see supra 
2640. 


19. Election by employee in gen- 
eral see supra § 264 
20. Corral v. Ocean Accident & 


Guarantee Corporation, (Ariz.) 23 P. 
(2d) 934. 


21. Corral vy. Ocean Accident & 
Guarantee Corporation, supra. 
fa] Failure of employer to post 


notice.—Even though the employer 
failed to post notice as to the right of 
employee to reject and the binding ef- 
fect of failure to reject and as to hav- 
ing procured insurance and otherwise 
having complied with the act, as re- 
quired by the act, the personal rep- 
resentative has no option to accept 
compensation or to sue, aS such op- 
tion belonged only to the deceased 
employee under Workmen’s Compen- 
sation Act (l. [1925] ¢c 83). Corral 
v. Ocean Accident & Guarantee Cor- 
poration, (Ariz.) 23 P.(2d) 934. 


22. In action by employee against 
employer see supra § 1509. 


23. Bacon v. Emerson-Branting- 
ham Co., 213 Ill.App. 96; Bishop v. 
Victor Chemical Works, 209 Ill.App. 
220; American Coal Mining Co. v. 
Lewis, 133 N.E. 846, 77 Ind.App. 394. 


24. WHighsplint Coal Co. v. Palm- 
Ve Adm’r, 20 S.W.(2d) 1020, 231 Ky. 


25. See supra § 1537. 


Hughes Oil Co., 226 N.W. 586, 58 N. 
D. 581 (apparently recognizing rule). 


[a] Even though employer was 
without fault, where he is in default 
in payment of premiums he may be 
held liable. Fahler v. City of Minot, 
194 N.W. 695, 49 N.D. 960. 


[b] Municipal corporation which 
had failed to comply with the require- 
ment of the act as to payment of 
premiums, which requirement was ap- 
plicable to such corporation, was lia- 
ble to the personal representative of 
a police officer who had been killed 
while attempting to make an arrest. 
Fahler v. City of Minot, 194 N.W. 695, 
49 N.D. 960. 


28. In action by employee against 
employer see supra § 1511. 


29. U.S.—Madonna vy. Wheeling 
Steel Corp., 28 F.(2d) 710 [cert den 
A9E SICH 2520279" Ui Sti 838, 003 Mui: 
985] (West Virginia act); Boston & 
M. R. R. v. Baker, 236 F. 896, 150 C. 
C.A. 158 (Massachusetts act). 


Jll.—Bishop v. Victor Chemical 
Works, 209 Ill.App. 220. 


Ind.—uU. S. Railroad Administration 
v. Monahan, 137 N.E. 778, 138 N.E. 
785, 79 Ind.App. 673; Ayshire Coal 
6 v. West, 125 N.E. 84, 72 Ind.App. 


Iowa.—Mitchell v. Swanwood Coal 
Co., 166 N.W. 391, 182 Iowa 1001. 


Ky.—Highsplint Coal Co. v. Palm- 
oa Adm’r, 20 S.W.(2d) 1020, 231 Ky. 


31. Fort Worth Elevator Co. v. 
Russell, (Tex.Civ.App.) 28 S.W.(2d) 
320; Magnolia Petroleum Co. v. Ford, 
(Civ.App.) 14 S.W.(2d)_ 97 [error den 
on other grounds 17 S.W.(2d) 36, 118 
Tex. 461]. See El Paso Hlectrie Co. 
v. Sawyer, (Tex.Commn.App.) 298 S. 
W. 267 [aff (Civ.App.) 291 S.W. 667] 
(where, however, questions as_ to 
gross negligence and exemplary dam- 
ages were not discussed). 


Right to maintain action based on 
petting oe in general see supra 
a . 


32. Hussey vy. Boston & M. R. R., 
133 A. 9, 82 N.H, 236; Spilene v. Salm- 
va valle Mfg. Co., 108 A. 808, 79 N. 


[a] Contributory negligence not 
shown.—In an action for death of 
employee by contact with charged 
wires, that employee knowingly en- 
countered danger did not necessarily 
bar recovery against. employer not 
accepting Employers’ Liability Act 


(L. [1911] ¢ 163 § 2). Hussey, V. 
yaeen & M. R. R., 133 A. 9, 82 N.H. 


33. Brown y, Lemon Cove Ditch 
Co., 171 P. 705,°386 Cal.App. 94. 


34. Im action by employee against 
employer see supra § 1512. 


35. U.S.—Madonna v. Wheeling 
Steel Corp., 28 F.(2d) 710 [cert der 
49 S.Ct. 252, 279 U.S. 888, 73 bd 
985] (West Virginia statute); Bos- 
ton & M. R.-R. v. Baker, 236 F. 896 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is an action for exemplary damages based on the 
gross negligence of the employer.** Under some 
acts, however, in ease the personal representative has 
exercised his election to bring an action, his right 
to recover may be defeated by the fact that the 
deceased employee assumed the risk.37 In a juris- 
diction in which the distinction is recognized between 
voluntary and contractual assumption of risk,** the 
view has been taken that a provision eliminating as- 
sumption of risk as a ground for defeating recovery 
refers to voluntary, and not contractual, assumption 
of risk.°® 


[§ 1542] j. Negligence of Fellow Servant.*° Un- 
der some acts where an action lies for the death of 
an employee, defendant employer may not rely on the 
negligence of a fellow servant of the deceased em- 
ployee to defeat recovery,*! as, for example, where 
the action is maintainable because of the nonaccept- 
ance of,** or nonecomphance with,** the act by the 
employer. 


[§ 1543] k. Effect of Award, Judgment, or Find- 
ings in Compensation Proceeding. A judgment in a 
proceeding for compensation for the death of an em- 
ployee denying compensation on the ground that the 
death did not result from a cause which was within 
the operation of the act is not a bar to a subsequent 
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action for such death,#* and, in an action by the 
widow of a deceased employee for his death under 
a provision of the act permitting such action where 
the employer has failed to insure, the finding of the 
industrial commission in a prior compensation pro- 
ceeding that the evidence was insufficient to estab- 
lish that the deceased employee received an injury 
arising out of and in the course of any employment 
with the alleged employer or that the death was caus- 
ed by injury does not constitute a defense.*®° So a 
determination in a compensation proceeding by the 
compensation board or commission denying an award 
on the ground that the accident or injury did not arise 
in the course of employment is not a bar to a sub- 
sequent action for the death of the employee*® or of 
an alleged employee‘? against the employer or the 
alleged employer. A final and unmodified judgment 
by the court of a state in a compensation proceed- 
ing, awarding compensation for the death of an 
employee on a determination that the deceased em- 
ployee was engaged in intra-state commerce and, 
therefore, subject to the compensation act of such 
state, is conclusive in an action under the Federal 
Employers’ Liability Act for such death where the 
judgment in the compensation proceeding is render- 
ed first and there is, in legal contemplation, an iden- 
tity of parties,#* whether or not the determination 


150 C.C.A. 158 (Massachusetts act). 


Ill—Bishop v. Victor Chemical 
Works, 209 Ill.App. 220. 

Ind.—U. S. Railroad Administra- 
tion v. Monahan, 137.N.E. 778, 138 
N.E. 785, 79 Ind.App. 673. 

Ky.—Highsplint Coal Co. v. Palm- 
er’s Adm’r, 20 S.W.(2d) 1020, 231 
Ky. 24. 

Mich.—Robbins v. Magoon & Kim- 
ball Co., 159 N.W. 328, 193 Mich. 200. 


N.H.—Hussey v. Boston & M. R. R., 


133 <A. 9,.82 N.H. 236; .Spilene v. 
Salmon Falls Mfg. Co., 108 A. 808, 79 
N.H. 326. ; 

Tex.—Lerer v. Raines, (Civ.App.) 


27 S.W.(2d) 621. 


[a] Encountering of known dan- 
ger.—Abolition of assumption of risk 
may not be evaded by holding en- 
countering of known danger to be 
contributory negligence. Hussey v. 
ponren & M. R. R., 133 A. 9, 82 N.H. 


{[b] Knowledge of deceased em- 
ployee.—Under Pub. Acts (Extra. 
Sess., 1912) No. 10, providing that a 
master not electing to be governed 
thereby may not defend on the ground 
of assumption of risks arising from 
failure to provide safe premises and 
appliances, he cannot defeat an ac- 
tion for wrongful death on the ground 
that there was no negligence because 
_the deceased employee knew that the 
mule which kicked him was vicious. 
Robbins v. Magoon & Kimball Co., 159 
N.W. 3238, 193 Mich. 200. 


{c] Pact that deceased employee 
acted outside scope of his employ- 
ment in attempting to reScue other 
employees would not affect the right 
of his administrator to recover if the 
negligence of defendant employer 
caused the peril of such other em- 
ployees. Bishop vy. Victor Chemical 
Works, 209 Ill.App. 220. 


{d] Employer’s failure to become 
subscriber.—Under some acts an em- 
ployer who is eligible to become a 
subscriber under the act and fails to 
do so is precluded from interposing 


“ 


the defense of assumption of risk. 
Lerer v. Raines, (Tex.Civ.App.) 27 S. 
W.(2d) 621. 


36. Fort Worth Elevator Co. v. 
Russell, (Tex.Civ.App.) 28 S.W.(2d) 
320; Magnolia Petroleum Co. v. Ford, 
(Tex.Civ.App.) 14 S.W.(2d) 97 [error 
den on other grounds 17 S.W.(2d) 36, 
118 Tex. 461]. See El Paso Electric 
Co. v. Sawyer, (Tex.Civ.App.) 291 S. 
W. 667 [aff (Commn.App.) 298 S.W. 
267] (where, however, questions as to 
exemplary damages and gross negli- 
gence were not discussed). 


Right to maintain action based on 
eee negligence in general see supra 
a 


37. Smith y. Mason-Perkins Paper 
Co., 117 A. 11, 80 N.H. 299. 


aaer See Master and Servant §§ 885— 


39. Ashton v. Boston, etc., R. Co., 
109 N.E. 820, 222 Mass. 65, L.R.A. 
1916B 1281. See Boston & M. R. R. v. 
Baker, 236 F. 896, 150 C.C.A. 158 (ap- 
parently recognizing rule under 
Massachusetts statute). 


40. In action by employee against 
employer see supra § 1513. 


41. El Paso Electric Co. v. Sawyer, 
(Tex.Commn.App.) 298 S.W. 267 [aff 
(Civ.App.) 291 S.W. 667]. 


42. Madonna v. Wheeling Steel 
Corp., 28 F.(2d) 710 [cert den 49 S.Ct. 
252, 279 U.S. 838, 73 L.Ed. 985 (West 
Virginia statute); Bishop v. Victor 
Chemical Works, 209 Ill.App. 220. 


43. Lerer v. Raines, (Tex.Civ. 
App.) 27 S.W.(2d) 621. 


[a] Employer’s failure to become 
subscriber.—Under some acts an em- 
ployer who is eligible to become a 
subscriber under the act and fails to 
do so is precluded from interposing 
the defense of negligence of a fellow 
servant. Lerer v. Raines, (Tex.Civ. 
App.) 27 S.W.(2d) 621. 


44. Echord v. Rush, 261 P. 820, 124 
Bon, 521. [aff 251 P. 1112, 122 Kan. 


{a] Death not caused by accident. 


—The above rule was applied. where 
the judgment in the compensation 
proceeding was based on a finding 
that the facts failed to show that 
the death of the employee was caus- 
ed by ‘personal injury by accident 
arising out of and in the course of 
employment,” and the act applied to 
“personal injury by accident” so aris- 
ing. Echord v. Rush, 261 P. 820, 124 
een 521 [aff 25). Piwd12, 51228 ian: 


45. Peters v. California Building- 
‘ee Ass’n, 2 P.(2d) 439, 116 Cal.App. 


46. Kendall Lumber Co. v. State, 
103 A. 141, 1382 Md. 93. 


47. Partin’s Adm’r yv. Black Moun- 
tain Corporation, 36 S.W.(2d) 1, 237 
Ky. 556. 


{a] Thus (1) a determination by 
the workmen’s company board that 
at the time of the injury the deceased 
employee was not engaged in the dis- 
charge of any duties as the employee 
of defendant, is not a bar to a sub- 
sequent action for the death by the 
personal representative, in view of 
the fact that the board had no juris- 
diction because deceased was not sub- 
ject to the compensation act. Par- 
tin’s Adm’r vy. Black Mountain Corpo- 
ration, 36 S.W.(2d) 1, 237 Ky. 556. 
(2) The above rule was applied not- 
withstanding in the compensation 
proceeding brought by the dependents 
of deceased it was stipulated by the 
parties that the alleged employer and 
deceased were operating under the 
Workmen’s Compensation Law. Par- 
tin’s Adm’r v. Black Mountain Cor- 
poration, supra. 


48. Chicago, R. I. & P. Ry. Co. v. 
Schendel, 46 S.Ct. 420, 270 U.S. 611, 
70 L.Ed. 757 [rev 204 N.W. 552, 163 
Minn. 460 (cert gr 46 S.Ct. 26, 269 U. 
S. 543, 70 L.Ed. 403)]. 


[a] Fact that action under Federal 
Employers’ Liability Act was brought 
first was immaterial in’ view of the 
fact that judgment in the compensa- 
tion proceeding was rendered _ first. 
Chicago, R. I. & P. Ry. Co. v. Schen- 
del, 46 S.Ct. 420, 270 U.S. 611, 70 L.Ed. 
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as to the character of the commerce is correct,*® and 
prevents the maintenance of the action under such 
liability act.°° A like rule as to conclusiveness has 
been recognized where the determination as to em- 
ployment in intra-state commerce, and the award of 
compensation, were made by the industrial accident 
board and a judgment of court on such award was 
eritered, in so far as the rights of the widow of the 
deceased employee are affected, where she prosecut- 
ed the compensation proceeding and also, as personal 
representative of the deceased employee, prosecuted 
the action under the Federal Employers’ Liability Act 
for her own benefit and that of another.5+ The view 
has been expressed, however, that the award in the 
compensation proceeding is not a bar to the whole 
cause of action under the Federal Employers’ Lia- 
bility Act where there are persons claiming as bene- 
ficiaries in sueh action who were not entitled to 
share in the award of compensation.®* The view has 
been taken that an award of compensation in a pro- 
ceeding under a state compensation act, sought and 
accepted by a dependent of a deceased employee with 
full knowledge of his rights, bars the subsequent pros- 


ecution of a death claim in an admiralty court by Such | 
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dependent as personal representative, for the benefit 
of such dependent.°* 


[§ 1544] 1. Procedure—(1) Pleading and Issues, 
Proof, and Variance—(a) Declaration, Petition, or 
Complaint. General rules as to the declaration, peti- 
tion, or complaint in an action for wrongful death?* 
apply in an action for the death of an employee prose- 
cuted notwithstanding the existence of a compensa- 
tion act.°> The necessity for alleging the negligence 
of defendant employer in an action maintainable be- 
cause of defendant employer’s election not to come 
under the act has been recognized,°® and, while the 
view has been taken that, under certain circumstances 
at least, the existence of a compensation act and 
the election of the deceased employee before his death 
to accept compensation are to ‘be pleaded as mat-, 
ters of defense,°* usually, where the remedy provid- 
ed by the Workmen’s Compensation Act is exclusive 
if the act applies, plaintiff, in order to state a cause 
of action for the death of an employee, must allege 
facts which show that the act does not apply if the 
act is otherwise applicable to the other facts alleg- 
ed,°* that is, he must negative the presumption that 


757 [rev 204 N.W. 552, 163 Minn. 460 
(cert gr 46 S.Ct. 26, 269 U.S. 543, 70 
L.Ed. 403)]. 


[b] Identity of parties.—There 
was an identity of parties where the 
employer railroad company had made 
the widow of the deceased employee, 
as the sole beneficiary under the state 
compensation act, a party to a pro- 
ceeding under the act by the com- 
pany and the action against such com- 
pany under the Federal Employers’ 
Liability Act was brought by a spe- 
cial administrator for the sole bene- 
fit of the widow. Chicago, R. I. & P. 
Ry. Co. v. Schendel, 46 S.Ct. 420, 270 
U.S; 611, 70 L.Ed. 757 [rev 204 N.W. 
552, 163 Minn. 460 (cert gr 46 S.Ct. 
26, 269 U.S. 548, 70 L.Ed. 403)]. But 
see Dennison v. Payne, 293 F. 333 
(where it was held that the award 
of compensation to a widow who was 
the sole beneficiary under the com- 
pensation act and also under the Fed- 
eral Employers’ Liability Act was 
not conclusive because of want of 
identity of parties). 


[ec] Effect of beneficiary’s objec- 
tion to compensation proceeding.— 
Facts that the widow of the deceased 
employee as sole beneficiary objected 
to the prosecution of the compensa- 
tion proceeding and took no part in 
the appointment of arbitrators were 
immaterial. Chicago, R. I. & P. Ry. 
Co. v. Schendel, 46 S.Ct. 420, 270 U.S. 
611, 70 L.Ed. 757 [rev 204 N.W. 552, 
163 Minn. 460 (cert gr 46 S.Ct. 26, 269 
U.S. 543, 70 L.Ed. 403)]. 


{d] Compensation in one, and ac- 
tion in another, state——-The above 
rule was given effect where the judg- 
ment in the compensation proceed- 
ing was rendered by a court of one 
state and the action under the Fed- 
eral Bmployers’ Liability Act was 
prosecuted in the courts of another 
state. Chicago, R. I. & P. Ry. Co. v. 
Schendel, 46 S.Ct. 420, 270 U.S. 611, 
70 L.Ed. 757 [rev 204 N.W. 552, 163 


Minn. 460 (cert gr 46 S.Ct. 26, 269 
U.S. 5438, 70 L.Bd. 403)]. 
Nonapplicability. of state work- 


men’s compensation act to interstate 
commerce in general see supra §§ 
49-52. 

49: Chicago,..R., 1..& )P.. Ry. Co. v. 
Schendel, 46 S.Ct. 420, 270 U.S. 611, 70 
L.Ed. 757 [rev 204 N.W. 552, 163 Minn. 


460 (cert gr 46 S.Ct. 26, 269 U.S. 543, 
70 L.Ed. 403)]. 


50. Chicago, R. 1/-& P. Ry. Co. v. 
Schendel, supra. 


51. Williams vy. Southern Pac. Co., 
202 P. 356, 54 Cal.App. 571 [cert den 
on ground of lack of final judgm 42 
S.Ct. 315, 258 U.S. 622, 66 L.Ed. 796). 


[a] Rule applied where the action 
under the Federal Employers’ Liabili- 
ty Act was prosecuted in the courts 
of the state under whose compensa- 
tion act the award was made. Wil- 
liams v. Southern Pac. Co., 202 P. 
356, 54 Cal.App. 571 [cert den on 
ground of lack of final judgm 42 S. 
Ct. 315, 258 U.S. 622, 66 L.Ed. 796]. 


{b] Notwithstanding action under 
Federal Employers’ Liability Law 
was commenced first, the above rule 
was recognized where the award in 
the compensation proceeding ~ was 
made before judgment was given in 
the action under the liability law. 
Williams v. Southern Pac. Co., 202 P. 
356, 54 Cal.App. 571 [cert den on 
ground of lack of final judgm 42 S. 
Ct. 315, 258 U.S. 622, 66 L.Ed. 796). 


52. Williams v. Southern Pace. Co., 
supra. 
[a] Child of deceased not entitled 


to compensation.—The award in the 
compensation proceeding was not con- 
elusive as to an adult child of the 
deceased employee who was not a 
dependent and, therefore, not entitled 
to compensation under the state com- 
pensation act. Williams v. Southern 
Pac. Co.,202 P. 356, 54 Cal.App. 571 
[cert den on ground of lack of final 


judgm 42 S.Ct. 315, 258 U.S. 622, 66 


L.Ed. 796] (where, however, the view 
was expressed that under the facts 
shown the adult child was not enti- 
tled to a recovery under the Federal 
Employers’ Liability Law). 


53. In re Famous Players Lasky 
Corporation, 30 F.(2d) 402 (proceed- 
ing for limitation of liability by the 
owner of a vessel in which limita- 
tion was denied). 


54 See Death §§ 129-153. 
Declaration, petition, or complaint 


‘in action: 


Against master for injury to servant 
in general see Master and Servant 
§§ 1154-1178. 


By employee against employer not- 
withstanding existence of compen- 
sation act see supra § 1518. 


55. See cases infra this note. 


[a] Failure to carry compensa- 
tion insurance.—Petition in an action 
against an employer to recover dam- 
ages for the death of an employee 
alleged to have resulted from acci- 
dental injuries in the course of em- 
ployment stated a cause of action 
where, in addition to other necessary 
allegations, it contained allegations 
showing that, although defendant was 
eligible to carry compensation insur- 
ance, he had failed to do so. Lerer v. 
ae ee (Tex.Civ.App.) 27 S.W.(2d) 


[b] Employers’ Liability Act.— 
Plaintiff's personal] representative 
must by proper-pleading claim the 
benefit of the Employers’ Liability 
RAE SAK ane v. Mann, 127 So. 230, 220 

a. 3 


{c] Demand in  alternative.— 
Where dependents of a deceased em- 
ployee claimed compensation under 
the act, and, in the alternative, dam- 
ages for the death, an exception to the 
alternative demand on the ground 
that it failed to state a cause of ac- 
tion was properly sustained where 
the negligence charged was clearly 
based on an aileged breach of obli- 
gation or duty owing to deceased only 
as an employee. Nugent v. Lee Lum- 
ber Co., 4 La.App. 371. 


{d4] Amendment to transform 
cause of action for compensation in- 
to an action for damages for death 
see Grenier v. Federal Asbestos Com- 


pany, 24 Que.Pr. 365 (proposed 
amendment improper). ; 
56. Bacon v. Emerson-Branting- 


ham Co., 213 Ill.App. 96. 
57. See infra § 1545. 


58. U.S.—Madonna_v. Wheeling 
Steel Corporatio, 28 F.(2d) 710 [cert 
den 49 S.Ct. 252, 279 U.S. 838, 73 L.Ed. 
985] CWest Virginia act). 


Ala.—Steagall ov. Sloss-Sheffield 
lee! & Iron Co., 87 So. 787, 205 Ala. 
‘Cal.—McLain v. Llewellyn Iron 
Works, 204 P. 869, 56 Cal.App. 60. 


Ill._—Bishop v. Chicago Rys. Co., 
124 N.E. 837, 290 Ill. 194 [aff 210 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the act applies.5® So, where the act makes the rem- 
edy thereunder exclusive except that the legal rep- 
resentative of a deceased employee may elect either 
to claim compensation or to maintain an action for 
damages if the employer fails to secure the payment 
of compensation,®® plaintiff must allege such failure 
where the other facts alleged show that the act is 
applicable.®! Where the foregoing rules are ap- 
plicable, a complaint which does not comply with 
such rules is demurrable®? as not stating a cause of 
action.** There is, however, authority for the view 
that a complaint by an administrator is not de- 
murrable where it does not appear on the face of the 
complaint that the act applies to defendant employ- 
er.°* The view has been expressed that the conten- 
tion that an action by the personal representative 
of a deceased employee is barred by his election to 
take compensation under the act is a matter of de- 
fense which is not presented by a demurrer to the 
complaint for failure to state a cause of action.*® 
Where by an election not to be bound by the act 
defendant employer is precluded from relying on the 
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contributory negligence of,*¢ or the assumption of 
risk by,®? the deceased employee, it is not necessary 
that the complaint should contain an averment as 
to whether the employee had knowledge of the un- 
safe condition of the place of work.** 


Death of minor employee. Where the compensa- 
tion act makes the remedy exclusive in cases to which 
the act applies, the parent of a minor employee, in 
order to state a cause of action for the death of such 
employee, must allege facts which show that the act 
does not apply if the act is otherwise applicable to 
the facts alleged,®® that is, there must be allegations 
negativing a presumption, arising from the facts 
alleged, that the act applies,7° and the complaint is 
demurrable as not stating a cause of action where 
the facts alleged show that the case is one within 
the provisions of the act.‘1 Where, under the stat- 
ute giving a right of action for wrongful death, no 
cause of action is vested in the mother of a minor 
child, if she is married, except on a showing that her 


husband has abandoned his family, such fact of 


App. 397]. . 


N.J.—MecNutt v. Adams Express 
Co., 111 A. 13, 94 N.J.Law 487. 


W.Va.—Smith v. Donald Coal Co., 
115 S.E. 477,92 W.Va. 253. 


[a] Excepted class of employ- 
ments.—Where a complaint for re- 
covery of damages for the death of 
an employee shows that the injuries 
resulting in the death arose out of 
decedent’s employment with defend- 
ant, so as to be within the Workmen’s 
Compensation Act, the complaint 
must allege facts which bring the 
employment within one of the excep- 
tions to that act, to be valid. Steagall 
v. Sloss-Sheffield Steel & Iron Co., 87 
So. 787, 205 Ala. 100. 


[b] Excepted class of employees. 
—wWhere the facts alleged in the com- 
plaint show that the Workmen’s Com- 
pensation Act is otherwise applicable, 
it is necessary to allege that deceased 
was within one of the excepted class- 
es of employees if that fact is relied 
on to prevent the applieation of the 
act. McLain v. Llewellyn Iron Works, 
204 P. 869, 56 Cal.App. 60; Bishop v. 
Chicago Rys. Co., 124 N.E. 837, 290 
Tll. 194 [aff 210 Ill.App. 397]. 


[ec] Election or agreement not to 
be bound by act.—(1) Where the facts 
alleged show that the act is other- 
wise applicable, it is necessary to al- 
lege that defendant employer had 
elected not to come under the act if 
that fact is relied on by plaintiff to 
render the act inapplicable, in the 
absence of any statutory provision to 
the contrary. Bishop v. Chicago Rys. 
Co., 124 N.EH. 837, 290 Tll. 194 [aff 210 
Tll.App. 397]. See Steagall v. Sloss- 
Sheffield Steel & Iron Co., 87 So. 787, 
205 Ala. 100 (apparently recognizing 
rule in a case which actually involved 
the necessity of plaintiff’s pleading 
facts as to excepted employments); 
Bacon yv. Emerson-Brantingham Co., 
213 Ill.App. 96 (where, however, plain- 
tiff’s counsel conceded the necessity 
of alleging election not to come with- 
in the act). (2) Where the declara- 
tion fails to state a cause of action 
because of the omission of such al- 
legation, an amendment setting up 
such allegations after the bar of the 
statute of limitations had become 
complete is not effective. Bishop v. 
Chicago Rys. Co., 124 N.E. 837, 290 
Ill. 194 [aff 210 Ill.App. 397]. Com- 
pare Bacon vy. Emerson-Brantingham 
Co., 218 Tll.App, 96 (where it was 


* 


held that a new cause of action was 
not stated in an additional count filed 
by plaintiff). (8) After verdict for 
plaintiff, defendant employer may not 
successfully question the allegation 
as to election on the ground that it 
is not an allegation of facts but isa 
mere conclusion, where the issue 
joined necessarily required proof of 
facts constituting an election. Bacon 
v. Emerson-Brantingham Co., supra. 
(4) In an action by an administrator 
to recover damages for the death of 
an employee, under section I of the 
Workmen’s Compensation Act, the 
plaintiff must aver and prove, in o®%- 
der to avoid the application of section 
II of the act, that there was an agree- 
ment in writing, or a written notice 
given prior to the accident, that the 
employee’s contract of hiring was 
not made subject to section II. Mc- 
Nutt v. Adams Express Co., 111 A. 13, 
94 N.J.L. 487. (5) Necessity for veri- 
fied plea denying allegation that de- 
fondant had rejected act see infra § 
1 ‘ 


[d] Deceased as employee of de- 
fendant.—A declaration, alleging that 
defendant coal company employed an 
engineering company to do the sur- 
veying in defendant’s mine, that it 
was employed for no other purpose, 
that the engineering company was an 
independent contractor, that deceased 
employee was its servant, workman, 
and assistant, and as such was direct- 
ed to go into the mine, and that he did 
go into the mine to perform such sur- 
veying at the direction of the engi- 
neering company, and on the invi- 
tation of the defendant, and contain- 
ing no allegation of defendant’s fail- 
ure to comply with the act, was not 
sufficient as a matter of law to show 
that the engineering company was in 
fact an independent contractor, and 
not an employee of the defendant, 
and did not state a cause of action. 
Smith v. Donald Coal Co., 115 S.E. 
477, 92 W.Va. 253. 


59. Labourdette v. Doullut & Wil- 
liams Shipbuilding Co., 100 So. 547, 
156 La. 412; McNutt v. Adams Ex- 
press Co., 111 A. 13, 94 N.J.Law 487; 
and cases supra note 58. 


[a] Dismissal.—The propriety of 
dismissing the petition has been rec- 
ognized in the absence of allegations 
showing that the act does not apply 
where the petition contained no de- 
mand for compensation under the act. 
Labourdette v. Doullut & Williams 
Shipbuilding Co., 100 So. 547, 156 La. 


412. 


60. See supra § 1506. 


61. Culhane v. Economical Garage, 
186 N-Y.S. 454,,195 App. Div. “1085 
Nulle v. Hardman, Peck & Co., 173 
N.Y.S. 236, 185 App.Div. 351; Ruddy 
v. Morse Dry Dock & Repair Co., 176 
N.Y.S. 731, 107 Mise. 199. See Basso 
v. John T. Clark & Son, 178 N.Y.S. 877, 
189 App.Div. 944 [rev 177 N.Y.S. 484, 
108 Misc. 78] (apparently recognizing 
rule in granting judgment on the 
pleadings). 


62. Madonna v. Wheeling Steel 
Corporation, 28 F.(2d) 710 [cert den 
49° SiCt, 252; 279 U.S. 838) 73 i: Wd: 
785 (West Virginia Act); Steagall 
v. Sloss-Sheffield Steel & Iron Co., 87 
So. 787, 205 Ala. 100; Penn’s Adm’r v. 
Bates & Rogers Const. Co., 209 S.W. 
5138, 183 Ky. 529. 


63. Culhane v. Economical Garage, 
186 N.Y.S. 454, 195 App.Div. 108; Nulle 
v. Hardman, Peck & Co., 173 N.Y.S. 
236, 185 App.Div. 351. 


64. Hanks v. Southern Public Util- 
ities Co., 167 S.E. 560, 204 N.C. 155. 


[a] Thus the complaint was not 
demurrable, where it did not show on 
its face that the employer employed 
a sufficient number of men so as to be 
subject to the act. Hanks v. South- 
ern Public Utilities Co., 167 S.E. 560, 
204 N.C. 155. 


65. Culhane v. Economical Garage, 
186 N.Y.S. 454, 195 App.Div. 108 
(where, however, the complaint was 
bad for failure to allege that defend- 
ant employer had not complied with 
the act, on which failure the right of 
plaintiff administratrix to elect de- 
pended). 


66. See supra § 1540. 
67. See supra § 1541. 


68. U. S. Railroad Administration 
v. Monahan, 137 N.E. 778, 138 N.E. 
785, 79 Ind.App. 678. 


Negativing assumption of risk in 
action for injury to employee in sen- 
eral see Master and Servant § 1175. 


69. McLain v. Llewellyn Ir 
Works, 204 P. 869, 56 Cat apy. 60. a 


sd 70. apa pecs v. Doullut & Wil- 
iams ipbuilding Co., 100 F 
156 La. 412. : SoraBel. 


71. Treat v. Los Angeles Gas & 
Electric Corporation, 256 P. 447, 82 


Cal.App. 610. 
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abandonment must be alleged in an action by the 
mother of a minor employee for such employee’s 
death in order to state a cause of action.’? 


Amendment setting up death statute of another 
state. On a motion to amend a complaint in an ac- 
tion by the personal representative of a deceased 
employee so as to set up the death statute of an- 
other state where the death occurred, the court has 
declined to consider defendant’s objection to the 
amendment based on the existence of a compensation 
act in such other state, on the ground that the ex- 
istence of such statute was a matter of defense."* 


[§ 1545] (b) Plea or Answer. Subject to applica- 
ble qualifications and limitations, general rules as 
to pleas and answers in actions for wrongful death** 
apply in actions for the death of a deceased em- 
ployee prosecuted notwithstanding the existence of 
a compensation act.7° An election by an employee 
before his death to accept compensation is a matter 
of defense to be raised by plea or answer in an ac- 
tion by his representative under a death act, where 
the employee has a right of election which is personal 
to him.*® 
tive of a deceased employee under the death statute 
of another state where the death occurred, the view 
has been taken that the existence of a compensation 
act of such other state is to be pleaded as a matter 
of defense.77 Some acts have required that, in order 
that an allegation that defendant employer has re- 
jected the act may be made an issue, it is necessary 
to enter a verified plea denying such allegation.‘* 


[§ 1546] (c) Issues, Proof, and Variance. Sub- 
ject to applicable qualifications and limitations, gen- 
eral rules as to issues, proof, and variance in an ac- 
tion for wrongful death’® apply in an action for the 


72. McLain  v. Llewellyn Iron 


Works, 204 P.-869, 56 Cal.App. 60. 
73. Nash v. Minneapolis & Sta ia: 
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In an aetion by the personal repregentas «| 


Issues, proof, and variance: 
In general see Pleading §§ 1144-1211. 
Action against master for injury to 


§§ 1544-1547 


death of an employee prosecuted notwithstanding the 
existence of a compensation act.8° Where there is 
a presumption that the employer and the deceased 
employee were both within the compensation act, and 
the right to maintain an action for damages de- 
pended on an agreement or election not to come with- 
in the act, there can be no recovery in the absence 
of proof of such election.** So the necessity for 
proof of the employer’s negligence in an action yain- 
tainable because of his election not to be bound by 
the act has been recognized.*? 


[§ 1547] (2) Evidence. Subject to certain qual- 
ifications and limitations, general rules as to pre- 
sumptions and burden of proof in an action for 
wrongful death’? apply in an action for the death of 
an employee prosecuted notwitRstanding the exist: 
ence of a compensation act.*4 The presumption, aris- 
ing by the express terms of a provision of the com- 
pensation act in an action for damages permitted be- 
cause of the employer’s failure to insure, that the 
injury to the employee was the direct result of and 
grew out of the negligence of the employer is not 
a conclusive presumption,*® and disappears when un- 
contradicted or contrdverted by the evidence of plain- 
tiff dependent in an action for the death of an em- 
ployee if the circumstances are such as to afford no 
indication that the testimony is the product of mis- 
take or inadvertence and the fact so proved is wholly 
irreconcilable with the presumption.’¢ This rule 
does not, however, apply where the presumption is 
contradicted by evidence of the party against whom 
it is invoked.8? Where the action for damages is 
prosecuted on the theory that defendant employer 
has elected not to come within the act, according to 
some eases plaintiff has the burden of proving such 
election in the absence of any statutory provision 


ory that defendant had rejected the 
act could not recover unless he 
showed that defendant filed with the 
industrial board a notice of election 


R. Co., 169 N.W. 540, 141 Minn. 148. 


Necessity of pleading act as defense 
in general see infra § 1545. 


74. See Death § 155. 
Plea or answer in action: 


Against master for injury to servant 
in general see Master and Servant 
§§ 1179-1182. 


By employee against employer not- 
withstanding existence of compen- 
sation act see supra § 1519. 


75. See cases infra this section. 


76. Behringer v. Inspiration Cons. 
Copper Co., 149 P. 1065, 17 Ariz. 232 
(where defendant's right to waive em- 
ployee’s election to take compensa- 
tion, as a defense, was recognized). 


77. Nash v. Minneapolis & St. L. 
R. Co., 169 N.W. 540, 141 Minn. 148. 


78. See statutory provisions. 


{a] Retroactive operation.—A1]- 
though such a provision was enacted 
after the death of plaintiff’s intestate, 
it was applicable to the case where it 
had become operative when the decla- 
ration was filed, since it is purely 
remedial, having application only to 
a rule of evidence and practice. Ev- 
aniski v. Mt. Olive & Staunton Coal 
Co., 223 Ill.App. 33. 


79. See Death §§ 160-1638. 


servant in general see Master and 
Servant §§ 1185-1190. 


Action by employee notwithstanding 
existence of compensation act see 
supra § 1523. 


80. 


[a] Evidence admissible under 
pleadings.—(1) Under the general is- 
sue, in an action prosecuted on the 
theory that defendant employer was 
not operating under the act, defend- 
ant may show that the accident which 
caused the death of the employee 
was due solely by the act of such em- 
ployee. Highsplint Coal Co. v. Palm- 
er’s Adm’r, 20 S.W.(2d) 1020, 231 Ky. 
24. (2) In an action under the Oc- 
cupational Diseases Act, proof that 
certain equipment was defective and 
out of repair for considerable periods 
of time was admissible where the 
charge made in the declaration was in 
the very language of the statute and 
the issues made were broad enough to 
permit the admission of such proof. 
May v. Belleville Enameling & Stamp- 
ing Co., 247 IllApp. 275. 


81. American Coal Mining Co. v. 
Lewis, 133 N.E. 846, 77 Ind. App. 394; 
McNutt v. Adams Express Co., 111 
A. 13, 94 N.J.Law 487. 


[a] Where there was no claim that 
employee had elected, one suing for 
the death of an employee on the the- 


See cases infra this section. 


to reject the provisions of the act, 
that such filing was made prior to the 
accident, and that such notice was 
placed in a conspicuous place in the 
plant or that it was served upon de- 
cedent personally, as the act required. 
American Coal Mining Co. v. Lewis, 
133 N.E: 846, 77 Ind.App. 394. See Ba- 
con v. Emerson-Brantingham Co., 213 
Ill.App. 96 (where, however, plain- 
tiff’s counsel conceded the necessity 
for proof that the employer had elect- 
ed not to come within the act). 


82. Bacon v. 
ham Co., supra. 


83. See Death §§ 164-167. 


Presumptions and burden of proof 
in action: 


Against master for injury to servant 
in general see Master and Servant 
§§ 1191-1223. 


By employee against employer not- 
withstanding existence of compen- 
sation act see supra §§ 1524, 1525. 


84. See cases infra notes 85 et seq. 
85. Peters v* California Building- 


oan Ass’n, 2 P.(2d) 439, 116 Cal.App, 


Emerson-Branting- 


86. Peters v. California Building- 
Loan Ass’n, supra. 
87. Peters v. California Building- 


Loan Ass’n, supra. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ny 


§§ 1547-1548] 


to the contrary,’ but it has been held under some 
acts that defendant employer has the burden of pro- 
ducing evidence that he has accepted the act in 
order to avoid the application of the provisions of 
the Employers’ Liability Act modifying common-law 
liability of an employer who does not accept pro- 
visions for compensation.’® Where defendant em- 
ployer who has not accepted provisions for compen- 
sation may rely on the contributory negligence of the 
deceased employee to defeat recovery,®® defendant 
has the burden of showing contributory negligence.* 
Where defendant employer seeks to avoid liability 
on the theory that the deceased employee was guil- 
ty of willful negligence, plaintiff does not have the 
burden of showing that deceased was free from will- 
ful negligence.°? So, also, even though the em- 
ployee’s failure to notify the employer or the employ- 
er’s representative of a defect or negligence of which 
the employee had knowledge, within a reasonable 
time, may defeat a recovery against an employer 
who has not accepted the compensation act, plaintiff 
is not required to prove absence of such knowledge®? 
or the giving of such notice.°* Under some acts 
where plaintiff has exercised an election to proceed 
at common law for the death of an employee,®® he 


WORKMEN’S COMPENSATION ACTS 


[71 C.J.J 1517 


ployee neither knew, nor was at fault for not know- 
ing, of the dangers involved in the operation in con- 
nection with which death resulted.®® 


Admissibility. General rules as to the admissibil- 
ity of evidence in an action for wrongful death®? 
apply in an action for the death of an employee pros- 
ecuted notwithstanding the existence of a compensa- 
tion act.°§ 


Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence in an action for 
wrongful death®® apply in an action for the death 
of an employee prosecuted notwithstanding the ex- 
istence of a compensation act.! A provision of the 
compensation act that the identification of the signa- 
ture of the employee on the register of the employer 
shall constitute conclusive proof of his election to 
operate under the act does not render the testimony 
of a subscribing witness that the deceased employee 
signed the compensation register conclusive of such 
signing in an action for the death of such employee 
prosecuted on the theory that he had not accepted the 
provisions of the compensation act.” 


[§ 1548] (3) Questions of Law and Fact; Taking 


eannot recover unless he shows that the deceased em- 


88. Bishop v. Chicago, M. & St. P. 
Ry. Co., 217 Ill.App. 96. See Bacon v. 
Emerson-Brantingham Co., 213 Ill. 
App. 96 (where, however, plaintiff’s 
counsel conceded that the burden was 
on plaintiff). 


[a] Burden is not sustained where 
plaintiff administrator failed to prove 
that defendant gave notice of election 
not to come within the act, person- 
ally or by posting notice, as required 
by the act. Bishop v. Chicago, M. & 
St Psy Ry) Co3,21'7) Ill-App: 96. 


89. Spilene v. Salmon Falls Mfg. 
Co., 108 A. 808, 79 N.H. 326. 


[a] Reason for rule.—The rule is 
based on the theory that the mat- 
ter lies more particularly within the 
knowledge-of defendant. Spilene v. 
Salmon Falis Mfg. Co., 108 A. 808, 79 
N.H.. 326. 


{b] Where there is no evidence as 
to acceptance, the determination in 
this regard goes against defendant 
employer. Spilene v. Salmon Falls 
Mfg. Co., 108 A. 808, 79 N.H. 326. 


90. See supra § 1540. 


91. Spilene v. Salmon Falls Mfg. 
Co., supra. 

92. Jonescu v. 
919, 220 Mich. 89. 


93. Boston & M. R. R. v. Baker, 
236 F. 896, 150 C.C.A. 158 (where 
Massachusetts statutes were _ in- 
volved). f 

94. Boston & M. R. R. v. Baker, 


supra (where Massachusetts statutes 
were involved). 


95. Assumption of risk defeating 
recovery when election made see su- 
pra § 1541. 


96. Smith v. Mason-Perkins Paper 
Com Ty Aw 11530 N EL. 22:99. 


97. See Death §§ 168-174. 
Admissibility in action: 


Against master for injury to servant 
in general see Master and Servant 
$§ 1224-1263. 

By employee against employer not- 
withstanding existence of compen- 
sation act see supra § 1526. 

; 


Orlich, 189 N.W. 


« 


98. See cases infra this note. 


[a] Evidence admissible.—(1) In 
an action under the Federal Employ- 
ers’ Liability Act for the death of an 
employee, the view has been taken 
that it was error to exclude evidence 
that in a prior proceeding fer com- 
pensation before a state industrial 
board plaintiff took the position that 
the accident was unavoidable. Illi- 
nois Central R. Co. v. Norris, 245 F. 
926, 158 C.C.A. 214. (2) In an action 
prosecuted on the theory that the de- 
ceased employee had not accepted the 
provisions of the compensation act, 
evidence that one of the beneficiaries 
had appeared before the compensation 
board or a member thereof for the 
purpose of filing, or consulting about 
filing, a claim for compensation is ad- 
missible as tending to discredit the 
theory that the deceased employee 
had not accepted the act. Pioneer 
Coal Co. v.. Polly, 271 S.W. 592, 208 
Ky. 548. (3) Thus evidence that the 
father of the deceased employee, aft- 
er having seen the alleged signature 
of such employee on the compensation 
register, had so appeared should have 
been allowed as tending to discredit 
the contention that deceased had not 
accepted the act. Pioneer Coal Co. v. 
Polly, supra. 


[b] Evidence not admissible.—(1) 
In an action under the Federal Em- 
ployers’ Liability Act for the death 
of an employee, the view has been 
taken that evidence that, on a mo- 
tion to quash a writ of certiorari to 
vacate an award of compensation, 
plaintiff’s attorney asserted as one of 
the grounds for quashing that the ac- 
cident was unavoidable was properly 
excluded. Illinois Central R. Co. v. 
Norris, 245 F. 926, 158 C.C.A. 214. (2) 
In such action the examination by 
plaintiff of one of his witnesses, 
based on a statement of such witness 
before the industrial board, which 
statement was in turn based on hear- 
say statements, was improperly ad- 
mitted. Illinois Central R. Co. v. Nor- 
ris, supra. 


99. See Death 8§ 175, 176. 


Weight and sufficiency of evidence 
in action: 


Case from Jury. 


General rules as to questions of 


Against master for injury to servant 
in general see Master and ,Servant 
§§ 1264-1300. 


By employee against ,employer not- 
withstanding existence of compen- 
sation act see supra § 1527. 


1. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that defendant employer was 
engaged in, and deceased employee 
was employed in, an extrahazardous 
business within the meaning of the 
Workmen’s Compensation Act. Bacon 
v. Emerson-Brantingham, Co., 213 Ill. 
App. 96. (2) To authorize the sub- 
mission to the jury of the question as 
to the negligence of defendant em- 
ployer. Pioneer Coal Co. v. Polly, 271 
S.W. 592, 208 Ky. 548; Hussey v. Bos- 
ton & M. R. R., 133 A. 9, 82 N.H. 236. 
(3) To establish fact that deceased 
employee died from silicosis or sand- 
blasters’ disease contracted while in 
the employ of defendant, in an action 
under the Occupational Diseases Act. 
May v. Belleville Enameling & Stamp- 
ing Co., 247% IlLApp.. 2:75. 


[b] Evidence held insufficient: (1) 
To sustain verdict finding that de- 
ceased employee had not accepted the 
provisions of the compensation act 
see Pioneer Coal Co. v. Polly, 271 S.W. 
592, 208 Ky. 548 (where the court said 
that the verdict was flagrantly 
against the evidence in a case in 
which the acceptance or nonaccept- 
ance depended on whether or not the 
alleged signature of the employee on 
the compensation register was genu- 
ine). (2) To show the contributory 
negligence of deceased employee as a 
matter of law. Hussey v. Boston & 
M. R. BR.) 183 Aw 9, 82 N.H. (236 Spil= 
ene v. Salmon Falls Mfg. Co., 108 A. 
808, 79 N.H. 326. 


2. Pioneer Coal Co. v. Polly, 271 
S.W. 592, 208 Ky. 548. 


[a] Reason for rule.—The court 
declined to construe the provisions of 
the act in question as rendering the 
above testimony as to the signature 
conclusive because such construction 
would have permitted the taking 
away of the right of action for death 
given by Const. § 241 without the con- 
sent of the employee. Pioneer Coal 
Co. v. Polly, 271 S.W. 592, 208 Ky. 548. 


1518 [71 C.J.] 


law and fact applicable in actions for wrongful 
death® apply in an action for the death of an em- 
ployee prosecuted notwithstanding the existence of 
a compensation act. Where defendant employer 
who has not accepted provisions for compensation 
has the burden of proving the contributory negli- 
gence of the deceased employee if he may rely on 
such negligence to defeat recovery,® defendant is 
not entitled to a directed verdict unless the proof is 
conclusive that the accident would not have hap- 
pened except through the employee’s negligence.® 


[§ 1549] (4) Instructions. General rules as to 
instructions in an action for wrongful death’ apply 
in an action for the death of an employee prosecuted 
notwithstanding the existence of a compensation 
act. Where under the act the contributory negli- 
gence of the deceased employee may not be relied on 
by defendant employer to defeat recovery,® but it is 
necessary to show the negligence of defendant,’® an 
instruction that it is no defense that deceased came 
to his death by any negligence on his part is im- 
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proper because of the omission before “negligence” 
of the qualifying word “contributory.”1+ Where the 
contributory negligence of,!? and the voluntary as- 
sumption of risk by,!? the deceased employee may 
not be relied on to defeat recovery, an instruction 
requested by defendant employer, based on the the- 
ory that contributory negligence or assumption of 
risk may so be relied on, is properly refused.'* 


[§ 1550] (5) Appeal and Error. General rules as 
to review in actions for wrongful death’® apply in 
an action for the death of an employee prosecuted 
notwithstanding the existence of a compensation 
acts 


[§ 1551] 2. Action by Parent for Injury to 
Child.17 According to some cases, in the absence of 
a direct enactment in the statute Or a necessary i1m- 
plication from its terms, a compensation act will not 
deprive the parent of a minor employee of his inde- 
pendent right of action for loss from an injury to the 
minor,?® which includes damages for the loss of serv- 


3. See Death §§ 178-181; 
313-359. 


Questions of law and fact in action: 


Against master for injury to servant 
in general see Master and Servant 
§§ 1302-1400. 


By employee against employer not- 
withstanding existence of compen- 
sation act see supra § 1529. 


4. See cases infra this section. 


[a] Negligence of defendant.— 
Where evidence is conflicting as to 
defendant’s negligence, the question 
is for the jury. Bacon v. Emerson- 
Brantingham Co., 213 Ill.App. 96. 


[b] Cause of death.—lIn an action 
under the Occupational Diseases Act, 
the question as to whether the de- 
ceased employee who was employed 
by defendant as a sandblaster, died 
from. silicosis, contracted by him 
while working for defendant, was a 
question of fact for the jury. May v. 
Belleville Enameling & Stamping Co., 
247 Ill.App. 275. 


{[c] Affirmative charge properly 
refused.—PEvidence as to the employ- 
ment of a minor and as to his status 
in the planing mill of defendant was 
such that the refusal of an affirmative 
charge for defendant was properly 
refused in an action under the homi- 
cide statute for the death of such 
minor, based on the alleged violation 
by defendant of the Child Labor Law, 
without regard to any consideration 
as to the application of the Work- 
men’s Compensation Act. Vida Lum- 
ber Co. v. Courson, 112 So. 737, 216 
Ala. 248. 


5. See supra § 1547, 


6 Hussey v. Boston & M. R. R., 
133 A. 9, 82 N.H. 236. 


7, See Death §§ 182, 183. 
Instructions in action: 


Against master for injury to servant 
in general see Master and Servant 
§§ 1401-1434. 


By employee against employer not- 
withstanding existence of compen- 
sation act see supra § 1530. 


g. See cases infra this section. 


9. Right to rely on contributory 
negligence in general see supra § 1540. 


10. See supra § 1539. 


Trial §§ 


11. Bacon ;v. Emerson-Branting- 
ham Co., 213 NkApp.‘96. 


12. See supra § 1540. 
13. See supra § 1541. 


14. Boston & M. R. R. v. Baker, 
286 F.. 896, 150 C.C.A. 158. 


[a] Thus, where, in an action un- 
der the Massachusetts Employers’ Li- 
ability Act against defendant railroad 
company, which had not accepted the 
compensation act, for the death of a 
freight conductor, whose body came 
in contact with a stationary car on a 
track adjoining one on which his train 
was proceeding, defenses of contrib- 
utory negligence and assumption of 
risk were not open, the refusal of an 
instruction that, although the con- 
ductor directed the placing of the sta- 
tionary car, there could be no recov- 
ery for injuries resulting from_the 
position of the car, was proper. Bos- 
ton & M. R. R. v. Baker, 236 F. 896, 
150 C.C.A. 158. 


15. See Appeal and Error 3 C.J. 
p 256; Death § 186. 


Appeal and error in action: 


Against master for injury to servant 
in general see Master and Servant 
§§ 1441-1443. 


By employee against employer not- 
withstanding existence of compen- 
sation act see supra § 1532. 


16. See cases infra this note. 


[a] Failure to raise question be- 
low.—Where the question as to de- 
fendant employer’s right to rely on 
contractual assumption of risk, as 
distinguished from voluntary as- 
sumption of risk, to defeat recovery 
was not raised in the trial court, the 
question is not open to defendant in 
the appellate court. Boston & M. R. 
R. v. Baker, 296 F. 896, 150 C.C.A. 158. 


[b] Showing error.—Where, on 
appeal, defendant as appellant con- 
tends that the certified copy from the 
secretary of the industrial board of 
defendant employer’s notice of elec- 
tion not to provide for and pay com- 
pensation, which was admitted in evi- 
dence, was not under seal, the appel- 
late court could not declare that the 
certificate did not bear a proper seal 
because of the mere allegation of ap- 
pellant’s counsel in the court below 
and in the appellate court that it was 
deficient in that respect in the ab- 


sence of anything from the abstract 
showing whether or not there was a 
proper seal. Bacon v. Emerson- 
Brantingham Co., 213 Ill.App. 96. 


[c] Harmless or prejudicial error. 
—(1) The omission of the qualifying 
word “contributory” before the word 
‘negligence” in an instruction, intend- 
ed to give effect to the provision of 
the act prohibiting the defense of 
contributory negligence under cer- 
tain conditions, that it is not a de- 
fense that the employee came to his 
death by any negligence on his part 
is harmless error where other in- 
structions given required a finding of 
negligence of defendant employer in 
order to permit a verdict against him 
and it appeared, in view of certain 
special interrogatories, that the jury 
understood and acted on the law ‘re- 
quiring allegations and proof of de- 
fendant’s negligence to sustain a ver- 
dict for plaintiff. Bacon v. Emerson- 
Brantingham Co., 213 Ill.App. 96. (2) 
Examination in an action under the 
Federal Employers’ Liability Act, of 
the conductor who was in charge of 
the train on which deceased was a 
brakeman, as a witness for plaintiff, 
as to a statement concerning the ac- 
cident, made by the conductor, which 
statement. was based on hearsay 
statements, in a proceeding under a 
state workmen’s compensation act, 
was prejudicial error. Illinois Cent. 
mI oO v. Norris, 245 F. 926, 158 C.C. 


17. In general see Parent and 
Child §§ 102-116. 


Parent’s action for death of child 
see supra § 1551. 


18. King v. Viscoloid Co., 106 N. 
E. 988, 219 Mass. 420, Ann.Cas.1916D 
1170; Roxana Petroleum Co. v. Cope, 
269 P. 1084, 132 Okl. 152, 60 A.L.R. 
837; Silurian Oil Co. v. White, (Tex. 
Civ.App.) 252 S.W. 569. 


[a] Loss of wages.—"It has beem 
suggested that the statutory com- 
pensation given to a minor employee 
is really a payment of wages, citing 
a detached sentengte from the opin- 
ion of A. L. Smith, L. J., in Irons v. 
Davis, [1899] 2 Q. B. 330, 332. But 
this is not so. The quantum of the 
compensation is measured by the 
amount of the wages; but the pay- 
ment is in place of all the rights of 
action that belonged to the injured 
employee, and covers suffering and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ices of the minor?® and for expenses incurred by rea- 
son of the injury.2° There is, however, authority for 
the view that where the compensation act provides a 
complete and exclusive remedy for all injured em- 
ployees and those who may claim as beneficiaries, a 
parent may not recover either in a common-law ac- 
tion, or under another statutory provision expressly 
permitting a parent to recover for loss of services of 
a minor child,?2 where the act is otherwise applicable, 
_ and in such ease under some statutes a parent, ‘in or- 
der to saye his common-law right of action, must 
elect,2* or arrange to have the minor child elect,’* 
not to be bound by the act, and, if the parent fails to 
make or to cause such election, he accepts the provi- 


temporary or permanent disability 
as well as loss of wages.” King v. 
Viscoloid Co., 106 N.E. 988, 219 Mass. 
420, 425, Ann.Cas.1916D 1170. 


[b] Employment without consent 
of parent.—The right of the parent 
to recover has been recognized where 
the employment of a minor was with- 
out the parent’s consent. Roxana Pe- 
troleim Co. v. Cope, 269 P. 1084, 132 
Okl. 152. 60 A.L.R. 837; Silurian Oil 
Co. v. White, (Tex.Civ.App.) 252 S.W. 
569 (under act prior to amendment). 


19. Slavinsky v. National Bottling 
Torah Co., 166 N.E. 821, 267 Mass. 
319; King v. Viscoloid Co., 106 N.E. 
988, 219 Mass. 420, Ann.Cas,1916D 
1170; Allen v. Trester, 199 N.W. 841, 
112 Neb. 515; Silurian Oil Co. v. 
White, (Tex.Civ.App.) 252 S.W. 569 
(under act prior to amendment). 


[a] Distinction between rights of 
action.—“‘At common law, when this 
boy was injured, he gained a right 
of action for himself; and the pres- 
ent plaintiff, his mother, gained an- 
other and different right of action 
for the damage caused to her. The 
former action, that of the boy him- 
self, has been taken away and a dif- 
ferent remedy has been substituted 
therefor; but this does not of itself 
affect the second right of action, that 
of the boy’s parent. That the boy 
received full compensation for the 
injury to himself does not affect her 
right to recover for her own loss. 
: . The parent’s right of action 
was not in any just sense conse- 
quential upon that of the son, It 
was independent of his right, and 
was based upon her personal loss. 
His action was for the pain and suf- 
fering caused by the injury and for 
the loss of wages or diminution of 
earning capacity caused thereby and 
coming after he should have attained 
full age. Her action was for the éx- 
pense to which she had been put by 
reason of his injury and for the loss 
of his services or wages during his 
minority.” King v. Viscoloid Co., 106 
N.E. 988, 219 Mass. 420, 422, Ann.Cas. 
1916D 1170. See Erickson v. Buckley, 
120 N.E. 126, 230 Mass. 467. 


[b] Common-law right of action 
by a parent for loss of wages of his 
minor son during minority on account 
of injuries caused by negligence of 
his employer is not barred or taken 
away by the Workmen’s Compensa- 
tion Act. Allen v. Trester, 199 N.W. 
841, 112 Neb. 515. 


20. Slavinsky v. National Bottling 
Torah Co., 166 N.E. 821, 267 Mass. 
319; King v. Viscoloid Co., 106 N.E. 
988, 219 Mass. 420, Ann.Cas.1916D 
1170; Silurian Oil Co. v. White, (Tex. 
Civ.App.) 252 S.W. 569 (under act 
prior to amendment). 


[a] Payment of medical expenses 
by insurer.—‘‘The provision that the 
insurer shall pay a part of the med- 
ical expenses made necessary by in- 
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such child.?7 


jury to an employee (Part II, § 5) 
does not take away by implication 
the parent’s remedy in a case like 
this. Doubtless the parent could not 
recover for expenses which he had not 
been called on to incur and in fact 
had not incurred, but it is not per- 
ceived how this could have any great- 
er effect than to reduce somewhat 
the amount of damages that might be 
recoverable. This is not a case in 
which the plaintiff has taken any ben- 
efit under the act, which it might be 
contended would stop her from mak- 
ing any claim inconsistent with the 
effect of that act upon the employer. 
The insurer’s payment of the medical 
and hospital bills was not, so far as 
appears or is suggested, made at her 
request, nor did it relieve her from 
any liability, for it does not appear 
that she had become liable for these 
bills.” King v. Viscoloid Co., 106 N. 
E. 988, 219 Mass. 420, 428, Ann.Cas. 
1916D 1170. 


21. Mich—Wall_v._ Studebaker 
Bea eatin 189 N.W. 58, 219 Mich. 


Minn.—Novack Vv. Montgomery 
Nese & Co., 198 N.W. 294,.158 Minn. 


N.J.—Hartman v. Unexcelled Mfg. 
Co., 108 A. 357, 93 N.J.Law 418 (where 
it was held that the parent did not 
have an action at common law or un- 
der the act); Buonfiglio v. R. Neu- 
sree & Co., 107 A. 285, 93 N.J.Law 


Tex.—Houston Pipe Line Co. v. 
Beasley, (Civ.App.) 49 S.W.(2d) 950. 
See Maryland Casualty Co. v. Scruggs, 
(Civ.App.) 277 S.W. 768, 773 (appar- 
ently recognizing rule). 


W.Va.—Adkins v. Hope Engineer- 
ne o paray Co., 94 S.E. 506, 81 W. 
a. ; 


See Delaney v. Philadelphia & Read- 
ine’Coal’ & Iron: Co:, 116 Al537,°272 
Pa. 578 (where the right of a parent 
to recover was denied); Stern v. Phil- 
adelphia Rapid Transit Co., 17 Pa. 
Dist.&Co. 665 (where the view was 
expressed that the exclusive remedy 
was under the Workmen’s Compensa- 
tion Act). 


[a] Particular act.—Workmen’s 
Compensation Act (Comp. L. [1915] 
§ 5429), giving to infants the same 
power to contract as to employment 
as adults, abrogated the parent’s right 
of action for loss of services of a mi- 
nor child while employed under the 
act, in view of the title of the act, 
and § 5426. Wall v. Studebaker Cor- 
poration, 189 N.W. 58, 219 Mich. 434. 
But see, Mackin y. Detroit-Timkin 
Axle Co., 153 N.W. 49, 187 Mich. 8 
(where the court said that the act 
does not indicate that the parent’s 
right of action for loss of services is 
affected). 


[b] Services and expenses.—The 
Workmen’s Compensation Act de- 
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sions of the act and thereby surrenders his rights to 
any other method and form of compensation.?® 
where the remedy under the compensation act is ex- 
clusive, a parent may not maintain an action for the 
use and benefit of a minor employee, under another 
statutory provision, for an injury within the act.?® 
Some acts measure the limit of liability of an em- 
ployer as to the amount which is reasonable and nece- 
essary for the proper maintenance, support, and care 
of an injured employee and abrogate any other right 
which a parent of an adult employee may have to 
recovery from the employer additional amounts paid 
bv him for medical, hospital, and nursing care of 
Even in jurisdictions in which the 


So, 


stroys the parent’s common-law ac- 
tion to recover for loss of services of 
an injured minor child who is an 
employee and for the expenses in- 
curred incident to such injuries. No- 
vack v. Montgomery Ward & Co., 198 
N.W. 294, 158 Minn. 505. 


[ec] Employment without knowl- 
edge or consent of parent.—(1) Ap- 
plicability of Workmen’s Compensa- 
tion Act, substituting compensation 
in lieu of father’s common-law right 
for injury to minor child in service 
impairing his earning capacity, does 
not necessarily depend on parent’s 
knowledge of employment or consent 
thereto, since employment without 
knowledge and consent does not of 
itself render the employment unlaw- 
ful. Adkins v. Hope Engineering & 
Supply Co., 94 S.E. 506, 81 W.Va. 449. 
(2) Under Workmen’s Compensation 
Act (Code [1916] c15P) §§ 22, 23, con- 
strued with § 9, where the employer 
has given requisite notice, and a mi- 
nor employee thereafter continues in 
employment, the notice and continua- 
tion waive the common-law right of 
action for redress that parent might 
otherwise have had. Adkins v. Hope 
Engineering & Supply Co., supra. 


22. Hilsinger v. Zimmerman Steel 
Co., 187 N.W. 498, 193 Iowa 708. 


23. Hartman v. Unexcelled Mfg. 
Co., 108 A. 357, 93 N.J.Law 418; Buon- 
figlio v. R. Neumann & Co., 107 A. 
285, 93 N.J.Law 174. 


24. Novack v. Montgomery Ward & 
Co., 198 N.W, 294, 158 Minn. 505. 


25. Novack v. Montgomery Ward 
& Co., supra; Buonfiglio v. R. Neu- 
mae & Co., 107 A. 285, 93 N-J.Law 
174. 


[a] Receipt of wages by parent.— 
Where, in the absence of any express 
statement in writing or written notice 
that the provisions of the act were 
not intended to apply, the parties are 
presumed to have accepted the act 
and to have agreed to be bound there- 
by, the fact that the father of a minor 
employee was one of the parties so 
bound is shown by the fact that he 
received such employee’s wages. 
Buonfiglio v. R. Neumann & Co., 107 
A. 285, 93 N.J.Law 174. 


26. Ross v. Cochran & Franklin 
Co., 122 So. 141, 10 La.App. 719. 


27. Staggers v. Dunn-Mar Oil & 
Gas Co., 167 A. 785, 312 Pa. 269. 


[a] Thus neither the common law 
nor the statute (62 Pub. St. § 1952) 
which compels a parent to maintain 
his child gave a father, who expended 
money for maintenance, medical 
treatment, and funeral charges for 
his adult son in excess of the amount 
of compensation paid to the injured 
son under the Workmen’s Compensa- 
tion Act, a claim for any excess. 
Staggers v. Dunn-Mar Oil & Gas Co., 
167 A. 785, 312 Pa. 269. 
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right of a parent to recover is recognized the parent 
of a minor employee cannot, in a common-law ac- 
tion, recover for loss resulting from the negligence 
of a fellow servant.?® 


[§ 1552] 3. Action by Spouse of Injured Em- 
ployee. Some workmen’s compensation acts, in the 
absence of an effective election not to be bound by 
the act or of a default by the employer rendering the 
act inapplicable, take away a husband’s common-law 
right of action for loss of consortium?® or for loss 
of services.2° The right of a wife to recover for 
fright and mental shock resulting from the condi- 
tion of her husband has been recognized notwith- 
standing the employer of the husband is a subseriber 
to the compensation insurance fund where the em- 
ployer has not complied with his obligation under his 
contract with the insurance association to act in car- 
ing for an injured employee.*? A wife who seeks to 
recover damages from the employer of her husband 
for the husband’s alleged addiction to liquor unlaw- 
fully furnished to him by the employer, under the 
provision of a federal statute which purports to give 


to certain classes of persons a right of action whens }« 


they have been injured by addiction to the liquor 
habit of one from whom they have the right of sup- 
port, through unlawful acts of others, need not seek 
compensation under the workmen’s compensation law 
but may bring an action in a court in which common- 
law procedure prevails.?? 


Pleading. A common-law declaration by a hus- 
band for damages for loss of consortium, growing out 
of personal injuries sustained by plaintiffs infant 
wife by reason of the alleged negligence of defendant 
as employer of the wife, has been held to be demur- 
rable where such declaration shows that defendant 
was an employer within the meaning of the Work- 
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men’s Compensation Law, in the absence of an alle- 
gation either that defendant had elected not to come 
within the act or that defendant is deprived of the 
benefit of the act by reason of some default on his 


part.?3 


[§ 1553] 4. Action by Child of Employee. A mi- 
nor child who seeks to recover damages from the em- 
ployer of his father for the father’s alleged addiction 
to liquor unlawfully furnished to him by the em- 
ployer, under the provision of a federal statute 
which purports to give to certain classes of persons a 
right of action when they have been injured by ad- 
diction to the liquor habit of one from whom they 
have the right of support, through unlawful acts of 
others, need not seek compensatien under the work- 
men’s compensation law but maysbring an action in 
a court in which common-law procedure prevails.** 


[§ 1554] 5. Action by Third Person Compromising 
Action by Employee. In an action against an em- 
ployer by a third person who has compromised an ac- 
tion for personal injuries against such person by 
such employer’s employee, on an alleged agreement 
of the employer to indemnify such person, such per- 
son may not recover on the theory that he is subro- 
gated to the rights of the employee against the em- 
ployer in view of the provision of the compensation 
act which gives an employer who pays compensation 
the right of subrogation to the rights of the employee 
against a negligent third person.*® 


[§ 1555] D. Action by Employee or Representa- 
tive against Third Person®*—1. Person Occasioning 
Primary Injury—a. In General. Usually the work- 
men’s compensation acts do not prevent an em- 
ployee? or the personal representative or depend- 


28. 
Torah 
319. 


29. 
tomac 
W.Va. 


Slavinsky v. National Bottling 
Co., 166 N.E. 821, 267 Mass. 


McVey v. Chesapeake & Po- 
Telephone Co., 138 S.H. 97, 103 
519 (infant wife). 


30. Sharp v. Producers’ Produce 
Co., 47 S.W.(2d) 242, 226 Mo.App. 189. 


[a] Receipt of compensation.—A 
husband’s common-law right to dam- 
ages for the loss of service of his wife 
resulting from employer’s negligence 
is lost where she has received work- 
man’s compensation. Sharp v. Pro- 
ducers’ Produce Co., 47 S.W.(2d) 242, 
226 Mo.App. 189. 


{[b] Construction of statute.—Hus- 
band’s right of action was not saved 
by the exception to the provision of 
Workmen’s Compensation Act (Rev. 
St. [1929] § 3301), making the rights 
and remedies given by the act ex- 
clusive, which exception includes in 
terms such rights and remedies as are 
not provided for by the act. Sharp v. 
Producers’: Produce Co., 47 S.W.(2d) 
242, 226 Mo.App. 189. 


31. Price v. Yellow Pine Paper 
Mill Co., (Tex.Civ.App.) 240 S.W. 588. 


32. Shell Oil Co. v. Superior Court 
in and for Los Angeles County, 2 P. 
(2d) 801, 213 Cal. 596. 

33. McVey v. Chesapeake & Po- 
tomac Telephone Co., 138 S.E. 97, 103 
W.Va. 519. 

34. Shell Oil Co. y. Superior Court 
in and for Los Angeles County, 2 P. 


(2d) 801, 213 Cal. 596. 


35. McClintic-Marshall Go; Vv. 
O’Leary, 84 So. 503, 147 La. 85 (even 
if the claim were made under the em- 
ployers’ liability statute [which was 
not the case], plaintiff's claim of sub- 
rogation was ineffective). 


36. Right of: 


Master against third person causing 
injury to servant in general see 
Master and Servant § 1604. 


Servant against third person causing 
injury in general see Master and 
Servant § 1605. 


37. U.S.—Orange Ice, Light & Wa- 
ter Co. v. Texas Compensation Ins. 
ree F. 8 (Texas Compensation 

ct). 


Cal.—Kimball v. General Electric 
Co., (App.) 23 P.(2d) 279, 1075; Wal- 
lace v. Pacific Electric Ry. Co., 288 P. 
834, 105 Cal.App. 664. 


Conn.—Bogoratt v. Pratt & Whit- 
ney Aircraft Co., 157 A. 860, 114 Conn. 
126. 


Ind.—Marion County Const. Co. v. 
Kimberlin, (App.) 184 N.E. 574; Pitts- 
burgh, C. C. & St. L. R. Co. v. Keith, 
146 N.E. 872, 89 Ind.App. 233. : 


La.—Lowe v. Morgan’s Louisiana & 
TR. & S. S. Co., 90 So. 429, 150 La. 
29. 


Minn.—Gile v. Yellow Cab Corpo- 
ration of Minnesota, 225 N.W. 911, 
177 Minn. 579; Carlson v. Minneapo- 
lis St. Ry. Co., 173 N.W. 405, 143 Minn. 


129. 


Mo.—City of De Soto v. Dover, 
(App.) 38 S.W.(2d) 267; Langston v. 
Seldon-Brock Const. Co., 37_S.W.(2d) 
474, 225 Mo.App. 531; McKenzie vy. 
Missouri Stables, 34 S.W.(2d) 136, 
225 Mo.App. 64. 


Neb.—Muncaster vy. Graham _ Ice 
Cream Co., 172 N.W. 52, 103 Neb. 379, 


Ohio.—Trumbull Cliffs Furnace Co. 
v. Shackovsky, 161 N.E. 238, 27 Ohio 
App. 522 [aff 146 N.E. 306, 111 Ohio 
St. 791]; Vayto v. River Terminal 
& Railway Co., 18 Ohio N.P.N.S. 305. 


Pa.—McDonald vy. Levinson Steel 
Co., 153 A. 424, 302 Pa. 287; Zimmer 
v. Casey, 146 A. 130, 296 Pa. 529; Gal- 
livan v. Wark Co., 136 A. 223, 288 Pa, 
443; Smith v. American Manganese 
Mfg. Co., 28 Pa.Dist. 699. 


Wis.—Cermak v. Milwaukee Air 
POSE Cae Co., 211 N.W. 354, 192 
is. 44. 


See United States Cast Iron Pipe & 
Foundry Co. v. Fuller, 102 So. 25, 212 
Ala. 177 (apparently recognizing 
rule); Polucha v. Landes, 233 N, 
W. 264, 60 N.D. 159 (where the court 
said that the wor}imen’s compensation 
law does not relieve one not an em- 
ployer from the consequences of his 
negligence). 


{a] Assault.—Notwithstanding an 
employer operated under the compen- 
sation act, a truck driver could sue a 
city marshal on the official bond of 
the latter for unlawful assault in ar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ents of a deceased employee,*® under all cireum- 
stanees, from maintaining an action against a third 
person causing the injury or death. A provision that 
the liability prescribed by the compensation act shall 
be exclusive is construed to apply only to actions 
against the employer, and does not prevent an injur- 
ed employee from maintaining a common-law action 
as against third persons causing the injury,*® or the 
personal representative or dependents of a deceased 
employee from maintaining an action for wrongful 
Even a provision 
which by its express terms purports to make the 
remedy by taking compensation exclusive where the 
injury or death is caused by a-third person has been 
so construed, in the light of another provision recog- 


death against a third person.*°® 


resting for violation of a parking or- 
dinance. City of De Soto ex rel. and 
to Use of Throchter v. Dover, (Mo. 
App.) 38 S.W.(2d) 267. 


38. U.S.—Davis v. Jessup, 2 F.(2d) 
433 (Indiana act). See Orange, Ice, 
Light & Water Co. v. Texas Compen- 
sation Co., 278 F. 8 (Texas act). 


Conn.—Uva v. Alonzy, 163 A. 612, 
116 Conn. 91. 


Kan.—Acock v. Kansas City Power 
& Light Co., 10 P.(2d) 877, 135 Kan. 
389; Moeser v. Shunk, 226 P. 784, 116 
Kan. 247. 


Mich.—Dettloff vy. Hammond, Stand- 
ish & Co., 161 N.W. 946, 195 Mich. 117. 


Minn.—Carlson v. Minneapolis St. 
Ry. Co., 173 N.W. 405, 143 Minn. 129. 


Mo.—Anzer v. Humes-Deal Co., 58 
S.W.(2d) 962; General Box Co. v. 
Missouri Utilities Co., 55 S.W.(2d) 
442. 


Neb.—Tralle v. Hartman Furniture 
Fy ppepet Co., 217 N.W. 952, 116 Neb. 
18. 


N.Y.—La Rose v. Donnelly, 219 N. 
Y.S. 148, 219 App.Div. 181. 


Ohio.—Ohio Public Service Co. v. 
Sharkey, 160 N.E. 687, 117 Ohio St. 
586; Kenning yv. Interurban Railway 
& Terminal Co., 18 Ohio N.P.N.S. 526; 
Biddington v. Steininger-Taylor Co., 
18 Ohio N.P.N.S. 42. 


S.D.—Stratton v. Sioux Falls Trac- 
tion System, 206 N.W. 466. 


Tenn.—Bristol Telephone Co. v. 
Weaver, 243 S.W. 299, 146 Tenn, 511. 


Wis.—McGonigle v. Gryphan, 229 
N.W. 81, 201 Wis. 269. 


See Silvia v. Scotten, 122 A. 513, 32 
Del. 295; Bruce v. McAdoo, 211 P. 
772, 65 Mont. 275 (both cases appar- 
ently recognizing rule). 

39. Ga.—Hotel Equipment Co. v. 
Liddell, 124 S.E. 92, 32 Ga.App. 590. 


Ind.—Artificial Ice & Cold Storage 
Co. v. Waltz, 146 N.E. 826, 86 Ind. 
App. 534. 


Mo.—Sylcox v. National Lead Co., 
38 S.W.(2d) 497, 225 Mo.App. 543; 
McKenzie v. Missouri Stables, Inc., 34 
S.W.(2d) 1386, 225 Mo.App. 64. 


N.Y.—Lester v. Otis El. Co., 153 
N.Y.S. 1058, 90 Misc. 649 [aff 155 N. 
Y.S. 524, 169 App.Div. 613]. 


Tenn.—Bristol Telephone Co.  v. 
Weaver, 243 S.W. 299, 146 Tenn. 511 
(quot C.J. Treatise). 

Va.—Smith v. Virginia Railway & 
Power Co., 131 S.E. 440, 144 Va. 169. 

Wis.—Smale v. Wrought Washer 
Mfg. Co., 151 N.W. 803, 160 Wis. 331. 

[a] Discussion of rule.—'‘The pur- 
pose and effect of the Workmen’s 
Compensation Act is to control and 
regulate the relations between an 
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employer and his employees. As be- 
tween them the remedies there pro- 
vided are exclusive when both are 
under the act at the time of the ac- 
cident. The law does not attempt in 
any way to’ abridge the remedies 
which an employee of one person may 
have at law against a third person 
for a tort which such third person 
commits against him, unless it be ina 
case such as is provided for by sec 
2394—6, Stats. 1913 (c 599, Laws of 
1913), [providing that an employer 
shall be liable to an employee of a 
contractor or subcontractor who is 
not subject to the act in any case 
where the employer would have been 
liable for such compensation if the 
employee had been working directly 
for him, and that the employer who 
shall become liable for and pay such 
compensation may recover the same 
from the contractor or subcontrac- 
tor]. The present case does not 
come within that section and hence 
it is unnecessary to consider its ef- 
fect.” Smale v. Wrought Washer 
Me Co., 151 N.W. 803, 160 Wis. 331, 


[b] Construction of various provi- 
sions.—In reaching the above conclu- 
sion such provision for an exclusive 
remedy and a provision recognizing 
the right of an employee to bring an 
action against a third person have 
been construed together. Artificial 
Ice & Cold Storage Co. v. Waltz, 146 
N.E. 826, 86 Ind.App. 534. 

[ce] No express provision for ac- 
tion against third person.—The rule 
has been applied even where there is 
no express provision in the act for 
bringing an action against the third 
person. Hotel Equipment Co. v. Lid- 
dell, 124 S.E. 92, 32 Ga.App. 590, 


Right of action dependent on 
whether or not defendant subject to 
couponsetion act see infra §§ 1557, 


40. U.S.—Workmen’s Compensa- 
tion Exchange vy. Chicago, M., St. P. 
& P. R. Co., 45 F.(2d) 885 (Idaho act). 


Ga.—Athens Ry. & Electric Co. v. 
Kinney, 127 S.E. 290, 160 Ga. 1. 


Kan.—Moeser v. Shunk, 226 P. 784, 
116 Kan. 247. 


N.Y.—Judson vy. Fielding, 237 N.Y.S. 
348, 227 App.Div. 430 [aff 171 N.E. 
798, 253 N.Y. 595]. 


Ohio.—Ohio Public Service Co. v. 
ye 160 N.E. 687, 117 Ohio St. 


Tenn.—Bristol Telephone Co. v. 
Weaver, 243 S.W. 299, 146 Tenn. 511. 


See City of Shreveport v. South- 
western Gas & Electric Co., 82 So. 785, 


145 La. 680 (apparently recognizing 
rule). 
[a] Constitutional provision mak- 


ing the remedy under the act exclu- 
sive has been given the above con- 


HB Opa a aia hs) 


nizing a right of action against a third person, as not 
to prevent such an action by an injured employee*? 
or by the dependents of a deceased employee.** 
Some acts recognize the common-law liability of a 
third person for negligence that causes an injury to 
an employee engaged in the work of his employ- 
ment** and the right of an employee to bring an ac- 
tion for such injury against such third person;** 
other acts expressly permit such action.*® Some acts 
designate the manner in which the liability of a third 
person for an injury to, or the death of, an employee, 
theretofore existing, should be enforeed.*® 
ally, however, the Workmen’s Compensation Act does 
not create the legal liability of a third person for 
an injury to,*? or the death of,*® an employee.*® Un- 


Gener- 


struction. Ohio Public Service Co. v. 
Sharkey, 160 N.E. 687, 117 Ohio St. 
586 (constitutional provision applies 
aaa by employee against employ- 
er). 

[b] Im Illinois (1) the above rule 
was recognized under an earlier form 
of the act. Houlihan y. Sulzberger & 
Sons, 118 N.E. 429, 282 Ill. 76 [atf 204 
Ill App. 449]. (2) In reaching such 
conclusion the necessity for constru- 
ing the provision of the act purport- 
ing to abolish all common-law or stat- 
utory rights of action, other than the 
right to claim compensation, in con- 
nection with the provision of the act 
authorizing actions against persons 
other than the employer, was as- 
serted. Houlihan vy. Sulzberger & 
Sons, 118 N-E. 429, .2i82- Ge 76) “fadt 
204 Ill.App. 449]. (38) Right of action 
dependent on whether or not defend- 
ant subject to compensation act see 
infra §§ 1557, 1559. 


41. Industrial Commission of Utah 
v. Wasatch Grading Co., 14 P.(2d) 988, 
80 Utah 223. 


42. Robinson v. Union Pac. R. Co., 
261 P. 9, 70 Utah 441. 


[a] Assignment to insurer.—Com- 
pensation is not exclusive remedy ex- 
cept where the employee or his de- 
pendents assign cause of action to 
insurer liable for compensation pur- 
suant to Comp. Laws (1917) § 3133, 
as amended by L. (1921) ¢ 67. Robin- 
son v. Union Pac. R. Co., 261 P. 9, 70 
Utah 441. 


43. Tralle v. Hartman Furniture & 
Carpet Co., 217 N.W. 952, 116 Neb. 418 
(Comp. St. [1922] § 3041); Zimmer v. 
Casey, 146 A. 130, 296 Pa. 529. 


44. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440; Van Zandt v. Sweet, 204 P. 
860, 56 Cal. App. 164. 


45. See statutory provisions. 


46. Clough & Molloy v.. Shilling 
131 A. 343, 149 Md. 189. 


47. De La Torre y. Johnson, 254 FP 
1105, 200 Cal. 754; Clough & Molloy 
v. Shilling, 131 A. 348, 149 Md. 189; 
Beeker v. Eastern Massachusetts St. 
Ry. Co., 181 N.E. 757, 279 Mass. 435; 
Fidelity & Casualty Co. of New York 
v. St. Paul Gas Light Co., 188 N.W. 
265, 152 Minn. 197. 


48. Clough & Molloy v. Shilling,, 
131 A. 348, 149 Md. 189; Fidelity & 
Casualty Co. of New York v. St. Paul 
Gas Light Co., 188 N.W. 265, 152 
Minn. 197; Luckey v. Union Pac. R. 
Co., 219 NN: W... 80252117 Neb, 852-0 hix. 
change Mutual Indemnity Co. v. Cen- 
tral Hudson Gas, ete., Co., 152 N.E. 
470, 248 N.Y. 75; Zirpola v. T & E. 
Casselman, Inc., 143 N.H. 222, 237 N. 
Y. 367; Casualty Co. of America v. 
A. L. Sweet Electric Light & Power 
Co., 204 N.Y.S. 574, 209 App.Div. 175. 
[mod 200 N.Y¥.S. 796, 121 Misc. 268]. 


49. [a] In Iinois a cause of ac- 
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der the construction given some acts which permit the 
personal representative to bring an action for dam- 
ages for the death of an employee against the person 
other than the employer, whose negligence caused 
the death, notwithstanding the death is also compen- 
sable, the cause of action is for the benefit of the 
next of kin as defined by the general statute applica- 
ble to death actions,®° and not of dependents as de- 
fined by the compensation act.°* Some provisions, 
however, while they do not repeal the so-called homi- 
cide act in respect of an action against a third per- 
son for the death of an employee who was subject to 
the Workmen’s Compensation Act,°? do limit the 
homicide act by providing for its enforcement for 
the benefit of the dependents of the deceased em- 
ployee®* and withdraw from the personal representa- 
tive the right to pursue the remedy for the em- 
ployee’s death.®4 Furthermore, certain acts are so 
broad in their terms in respect of the exclusiveness 
of the remedy under the act as to abrogate a right 


tion for the death of an employee [a] 
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In Montana (1) under the re- 
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of action as against a third person®® except as with- 
in a proviso saving such rights of action where the 
injury oecurs away from the plant of the employ- 
er,°® and a subsequent amendment of such an act 
which permits an election to bring an action with- 
out reference to the place of the injury has been re- 
garded as giving merely a statutory right of action.®* 


Federal Employees’ Compensation Act. It has 
been held or recognized that the Federal Employees’ 
Compensation Act does not render exclusive the rem- 
edy given by such act 30 as to prevent an action 
by the employee®* or by the personal representative 
of a deceased employee,®® and that an action for 
wrongful death of such employee under a state stat- 
ute will he.%° : 


~~ 
Federal Longshoremen’s and. Harbor Workers’ 
Compensation Act supersedes, and precludes recoy- 
ery under, a state statute authorizing recovery for 
wrongful death in respect of the death of an em- 


Ross v. Erickson Constr. Co., 155 P. 


against the person, other than the 
employer, who caused such death, set 
up by the personal representative of 
such employee who with his employ- 
er was Subject to the compensation 
act, was not, it has been said, a cause 
of action arising under Workmen's 
Compensation Act § 29 where no ref- 
erence was made in the declaration to 
the employment. Elaborated Ready 
Roofing Co. v. Chicago, etc., R. Co., 
222 I1l.App. 181. 


50. Zirpola v. T. & BH. Casselman, 
Inc., 143 N.B. 222, 237 N.Y. 367; In 
re Cahill, 159 N.Y.S. 1060, 173 App. 
Div. 418; Petrone v. U. S. Trucking 
Corporation, 260 N.Y.S. 671, 2386 App. 
Div. 531 [rearg den 261 N.Y.S. 1020]. 
But see Travelers’ Ins. Co. v. Louis 
Padula Co., 121 N.H. 348, 224 N.Y. 397, 
121 N.E. 894, 225 N.Y. 638; Bennett 
v. Page Bros., 189 N.Y.S. 529, 197 App. 
Div. 745; Solomone v. Degnon Con- 
tracting Co., 184 N.Y.S. 735, 194 App. 
Div. 50 (in all three cases the view 
was expressed that Workmen’s Com- 
pensation L. § 29 provided for the 
benefit of dependents of a deceased 
employee a cause of action independ- 
ent of, and not that created by, Code 
Civ. Proc. § 1902, and in Travelers’ 
Ins. Co. v. Louis Padula Co., supra, 
the conclusion was reached after a 
consideration of the constitutional 
provision forbidding the abrogation of 
the existing right of action for death). 


Distribution of amount recovered 
see infra § 1658. 


Who entitled where insurer sues on 
election of dependents to take com- 
pensation see infra § 1651. 


51. Zirpola v. T. & H. Casselman, 
Ine’, 143 (N.E).222, 287; N. Y.. 367; In 
re Cahill, 159 N.Y.S. 1060, 173 App. 
Div. 418; Petrone v. United States 
Trucking Corporation, 260 N.Y.S. 671, 
236 App.Div. 531 [reargument den 261 
N.Y.S. 1020]. 


52. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala, 56. 


53. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56. See 
Clough & Molloy v. Shilling, 131 A. 
343, 149 Md. 189 (Code (1924) art. 101, 
§ 58 changes the parties who might 
be benefited by. the enforcement of 
liability under the death statute). 


54. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56. 


55. See cases infra this note. 


vised codes of 1921 providing that, 
where both the employer and em- 
ployee have,elected to come under this 
act, such election shall be held to be 
a surrender by such employer and 
such employee of their rights to any 
other method, form, or kind of com- 
pensation, or determination thereof, 
or to any other compensation, or kind 
of determination thereot, or cause of 
action, action at law, suit in equity, 
or statutory or common-law right or 
remedy, or proceeding whatever, for 
or on account of any personal injury 
to, or death of, such employee, ex- 
cept as such rights may be hereinaft- 
er specifically granted, an action could 
not be maintained against a_ third 
person (Black v. Northern Pac. R. Co., 
214 P. 82, 66 Mont. 538. See Bruce v. 
McAdoo, 211 P. 772, 65 Mont. 275 
[where, however, the widow and chil- 
dren of a deceased employee had ap- 
plied for, and received, compensation 
under the compensation act]) (2) ex- 
cept where the injury occurs away 
from the plant of the employer (see 
infra § 1570). 


[b] In Oregon, where, to a provi- 
sion of the act that the right to re- 
ceive compensation under the act 
“shall be in lieu of all claims against 
his employer,’ is added a proviso for 
the election by the injured employee 
or his dependents either to take un- 
der the act or to seek a remedy 
against a third person causing an in- 
jury away from the plant of his em- 
ployer, the view has been taken that 
the right to sue a third person ex- 
ists when and only when the injury 
occurs away from the plant of the 
employer. Matheny v. Edwards Ice 
Machine & Supply Co., 39 F.(2d) 70 
[cert den 50 S.Ct. 464, 281 U.S. 765, 
74 L.Ed. 1173]; King v. Union Oil Co. 
of California, 24 P.(2d) 345, 25 P.(2d) 


1055, 144 Or. 655. And see infra § 
1570. 
{c] In Washington (1) a statute 


declaring that ‘‘all phases of the 
premises are withdrawn from _ pri- 
vate controversy” and that relief is 
provided “‘to the exclusion of every 
other remedy, proceeding or compen- 
sation” abrogated any right of action 
as against third persons (Northern 
Pac. R. Co. v. Meese, 36 S.Ct. 223, 239 
U.S. 614, 60 L.Ed. 467 [rev 211 F. 254, 
127 C.C.A. 622 (rev 206 F. 222) and im- 
pliedly overr Puget Sound Tract., etc., 
Co. v. Schleif, 220 F. 48, 135 C.C.A. 
616]; Sterty v. Industrial Insurance 
Commission, 158 P. 256, 91 Wash. 588; 


153, 89 Wash. 634, L.R.A.1916F 319; 
Peet v. Mills, 136 P. 685, 76 Wash. 437, 
L.R.A.1916A 858 and note, Ann.Cas. 
1915D 154 and note) (2) except where 
the injury occurred away from the 
plant of the employer (see infra § 
1570). (3) An injured employee who 
was under the act and whose injury 
grew out of his employment had no 
right of action against a third person 
except as provided in the act. Perry 
v. Beverage, 209 P. 1102, 214 P. 146, 
121 Wash. 652. (4) Thus, even though 
the injury was inflicted by the su- 
perintendent and manager of the em- 
ployer with deliberate intention, the 
employee could not maintain an ac- 
tion against such Superintendent and 
manager if the latter was regarded 
as a third person. Perry v. Beverage, 
supra. (5) In such case the action 
against the superintendent and man- 
ager would fail if he should be re- 
garded as an “employer” where plain- 
tiff employee failed to show that the 
amount of damages sustained would 
be greater than the amount received 
or receivable under the act. Perry v. 
Beverage, Supra. (6) In subsequent 
legislation giving the employee the 
right to sue a third person, the refer- 
ence to the plant of the employer was 
omitted see Robinson v. McHugh, 291 
P.330,/158, Washes 15.0,°295 (P2921) 160 
Wash. 703 (where amendments of 
1927 and 1929, Sess. L. [1927] ¢.310 
p 816 § 2 and Sess. L. [1929] c¢ 1382 
p 325 § 1, were construed). 


56. See infra § 1570. 


57. Denning v. Quist, 19 P.(2d) 
656, 296 P. 145, 172 Wash. 83. See 
Robinson v. McHugh, 291 P. 330, 158 
Wash. 157, 295 P. 921, 160 Wash. 703 
(amendment gave statutory right of 
action). 


58. Lassell v. City of Gloversville, 
217 N.Y.S. 128, 217 App.Div. 323. 


[a] Implied sanction of action.— 
The Federal Employees’ Compensa- 
tion Act of Sept. 7, 1916 sanctions the 
bringing of an action against a third 
person by an injured employee on his 
own initiative by a provision that 
the employee must, from moneys re- 
covered from a third person, reim- 
burse the United States for compen- 
sation previously received. Lassell 
v. City of Gloversville, 217 N.Y.S. 128, 
217 App.Div. 323. 


59. Chiles v. Rohl, 201 N.W. 154. 
47 S.D. 580. 


60. Chiles .v. Rohl, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 
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ployee, which in general is compensable under such 
act,®1 even in respect of a cause of action for the 
benefit of next of kin of a deceased employee, who 
are not entitled to compensation under the act.® 


Employee’s contract with employer not to sue 
third person. The enforceability of a contract be- 
tween an employer and an employee which preserves 
the liability of the employer under the compensation 
act but which forbids the employee to sue a third 
person whom the employer has agreed to indemnify 
against liability for injury to, or death of, an em- 
- ployee of such employer under certain circumstanc- 
es has been recognized.*® 


Duty of employer to disclose facts. The view has 
been taken that a relation of trust and confidence ex- 
ists between an employee and his employer requiring 
the employer to make a full disclosure of the circum- 
stances surrounding the injury suffered by the em- 
ployee to show who was lable as between the em- 
ployer and a third person.*+ 


Abatement and survival. The general rule that a 
cause of action for personal injuries abates upon the 
death of the tort-feasor in the absence of a statute 
providing to the contrary®® applies to a cause of ac- 
tion by an employee against a person other than the 
employer, notwithstanding a provision of the com- 
pensation act which gives the employer the right to 
maintain an action to recover the compensation 
which the employer has paid or has become obligated 
to pay, against the personal representative of the 
tort-feasor who caused the injury.*® A provision of 
the compensation act that in all cases of injuries re- 
sulting in death, where such injury was sustained in 
the course of employment, the cause of action shall 
survive does not refer to the right of action of the 
widow of a deceased employee to sue for the value 
of the life of such employee.®* Where, however, the 


61. Moore v. Christiensen S. S. Co., 66. 
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De La Torre y. Johnson, 254 
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compensation act in express terms provides that the 
making of a lawful claim for compensation shall op- 
erate as an assignment of any tort action which the 
personal representative has against a person other 
than the employer for death,®® it has been laid down 
that in view of the general rule that any cause of ac- 
tion that is assignable survives,®® where the widow 
of a deceased employee received compensation under 
the act and subsequently died, the cause of action for 
death survived for the benefit of the employer to the 
extent of his interest,’° and to the estate of the wid- 
ow to the extent of her interest.7+ 


[§ 1556] b. Elements of Cause or Right of Action, 
by Employee or Dependents; Defenses.??. The right 
of action of an employee against a person™® or ves- 
sel’4 as a third person rests on an actionable tort of 
such person. or vessel, even where the act provides 
that, under certain circumstances, if the employee or 
the dependents of an employee shall bring an action 
for the recovery of damages against a person who is 
subject to the act, other than the employer, the 
amount thereof, manner in which, and the persons 
to whom the same are payable, shall be as provided in 
that part of the act which deals with the award of 
compensation.7> It is not necessary, however, to 
show actual negligence of defendant third person 
himself in order to permit a recovery for the death 
of an employee; itis sufficient to show that the negli- 
gence of an employee of defendant, occurring while 
such employee was acting in the course of his em- 
ployment, was the cause of the death.7* Notwith- 
standing the employer, by electing not to provide and 
pay compensation under the compensation act, has 
been deprived of certain defenses in an action by an 
employee,’* a manager for such employer may be en- 
titled to the common-law defenses of assumed risk,** 
and the tort of a fellow servant,’® in an action by the 
employee in which the employer and the manager 


73. Bassot v. United Railroads of 


53 F.(2d) 299 [aff 49 F.(2d) 807]. 


62. Moore v. Christiensen, 53 F. 
(2d) 299 [aff 49 F.(2d) 807]. 


[a] Determination of nonexistence 
of persons entitled to compensation; 
award and payment.—Facts that com- 
missioner determined that there was 
no one entitled to compensation and 
that the employer paid the amount 
of the award provided for by § 44 of 
the act (USCA tit 33 § 944) in such 
ease, after the death action was com- 
menced was immaterial. Moore v. 
Christiensen S. S. Co., 53 F.(2d) 299 
{aff 49 F.(2d) 807]. 


{b] Failure of employer to sue 
third person is immaterial where em- 
ployee’s representative seeks to main- 
tain an action under a state statute 
contrary to the compensation act. 
Moore v. Christiensen S. S. Co., 53 F. 
(2d) 299 [aff 49 F.(2d) 807]. 


63. Western Union Telegraph Co. 
v. Tompa, 51 F.(2d) 1032. 


64. Kimball v. General Electric Co., 
(Cal.App.) 23 P.(2da) 295, 1075. 


[a] Reason for rule.—‘‘Duty rests 
upon the master of good faith toward 
and of making full disclosure as to 
all matters affecting the financial wel- 
fare of the servant, arising out of, and 
dependent upon such relationship.” 
Kimball v. General Electric Co., (Cal. 
App.) 23 P.(2d) 295, 1075. 

65. See Abatement and Revival § 
363 et seq. 


; 


« 


P. 1105, 200 Cal. 754. 


{a] Construction of provision 
against abatement.—A provision of 
the compensation act that the death 
of the employee, or of any other per- 
son, shall not abate any right of ac- 
tion established by the section has 
been construed to apply to the right 
of action of the employer against the 
tort-feasor and not to the right of 
action of the employee against the 
tort-feasor, in view of the fact that 
such right of the employee was not 
created by the act. De La Torre v. 
Johnson, 254 P. 1105, 200 Cal. 754. 


67. Orange Ice, Light & Water Co. 


v. Texas Compensation Ins. Co., 278 
F. 8 (Texas Compensation Act). 


68. Assignment of cause of action 
for death to employer or insurer in 
general see infra § 1591. 


69. See Abatement and Revival § 
303. 


70. See infra § 1588. 


71. City of Milwaukee v. Boynton 
Cab Co., 231 N.W. 597, 229 N.W. 28, 
201 Wis. 581. 


72. iability and defenses where 
rights of employer or insurer involved 
see infra §§ 1609-1611. 

Necessity of employee’s: 

Giving notice to employer of bringing 

of action see infra § 1599. 

Making formal election to bring ac- 

tion see infra § 1587. 


San Francisco, 177 P. 884, 39 Cal. App. 
60; Duffy v. J. W. Bishop Co., 122 A. 
121, 99 Conn. 573; Rasmussen vy. ~ 
George Benz & Sons, 212 N.W. 20, 210 
N.W. 75, 168 Minn. 319. See Moeser 
v. Shunk, 226 P. 784, 116 Kan. 247; 
Chesapeake & Ohio R. Co. v. Palmer, 
140 S.E. 831, 149 Va. 560 (both cases 
apparently recognizing rule). 


74 The Aden Maru, 51 F.(2d) 599. 


[a] Federal Longshoremen’s and 
Harbor Workers’ Compensation Act.— 
A vessel may not be held liable for 
an injury to an employee of an inde- 
pendent contracting stevedore oper- 
ating under the Longshoremen’s and 
Harbor Workers’ Compensation Act in 
the absence of a showing that the 
vessel was negligent and that the 
negligence, if any, was the proximate 
cause of the injury. The Aden Maru, 
51 F.(2d) 599. 


oe es as third person see infra § 


75. Rasmussen vy. George Benz & 
Sons, 212 N.W. 20, 210 N.W. 75, 168 
Minn. 319. 


76. Harbour v. Graham Mfg. Co., 
(Tex.Civ.App.) 47 S.W.(2da) 700. 


77. Depriving employer of defens- 
es in general see supra §§ 1510-1514. 


78. Wendzinski v. Madison Coal 
Corp., 118 N.E. 435, 282 Ill. 32 [rev 
203 Ill.App. 1]. 


79. Wendzinski y. Madison 
Corp., supra. 


Coat 
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are made defendants. Where the compensation act 
deprives the employee or the personal representative 
of the employee of the right to maintain an action for 
damages based on an injury or death for which com- 
pensation is payable against a person who is subject 
to the act, a plea setting up facts bringing the case 
within such statutory provision constitutes a com- 
plete defense.*° 


Negligence of employer. In an action by an em- 
ployee’? or by the personal representative of a de- 
ceased employee for the death of such employee*? 
against a person other than the employer, if defend- 
ant’s negligence is the proximate cause of the injury, 
then defendant is liable, regardless of the negligence 
of the employer of the deceased employee, and the 
view has been expressed that the fact that the em- 
ployer is a joint tort-feasor is not a defense, either 
wholly or in diminution of damages, in an action by 
the employee or his dependents.** There can be no 
recovery, however, by a parent for the death of a mi- 
nor employee where the proximate cause of such 
death is the negligence of the employer and not that 
of defendant.** 

contracting stevedore operating under the Federal 
Longshoremen’s and Harbor Workers’ Compensation 
Act may not hold a vessel liable as a third person 
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The employee of an independent, 
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where the proximate cause of the injury was the neg- 
ligence of the employer.*® 


Negligence of employee; imputed negligence. In 
an action by the employee,®* by the dependents of a 
deceased employee,*? or by the parent of a minor em- 
ployee,*® contributory negligence of the employee or 
which is chargeable to plaintiff constitutes a de- 
fense. 


Agreement for indemnity. An agreement by 
which the employer of the employee who was injured 
or killed was to indemnify defendant in respect of 
claims for injuries does not necessarily constitute a 
defense in an action by the injured employee®® or by 
a dependent of a deceased empleyee.*° 


Determination by compensatien commission. The 
state industrial accident commission’s determination 
that a deceased employee was not in the course of his 
employment at the time of the accident which caused 
his death and its dismissal of a petition and claim 
for compensation do not constitute a defense to an 
action for the death of such employee brought for 
the benefit of his widow.°®* 


Necessity for claiming compensation. Under au 
act which permits an employee to maintain an action 
against a third person wrongdoer notwithstanding 


80. Elaborated Ready Roofing Co. 
vy. Chicago, etce., R. Co., 222 Ill.App. 
181. 


81. Kerper v. Counties Gas & Elec- 
tric Co., 29 Pa.Dist. 1049. 


82. Moscarelli v. Sheldon, 247 Ill. 
App. 352. See Thompson V. Interna- 
tional Harvester Co. of America, 253 
N.Y.S. 190 (where the right of defend- 
ant to bring in the employer as a joint 
tort-feasor was denied). 


[a] In California, in an action 
against a third person by the depend- 
ents of a deceased employee for dam- 
ages for his death, the right of» de- 
fendant to set up the contributory 
negligence of the employer has been 
denied in view of the provision of 
Workmen’s Compensation Act § 26 
that, if the employee joins in or pros- 
ecutes the suit against a third per- 
son, evidence of the amount of disa- 
bility, indemnity, or death benefit paid 
by the employer shall not be admis- 
sible; in the absence of such evidence 
of the amount of the death benefit it 
would be impossible to determine the 
amount of damages which would be 
barred by the contributory negligence 
of the employer. Milosevich vy. Pa- 
cific Electric R. Co., 230 P. 15, 68 Cal. 
App. 662. 


[b] Im Texas, where a telephone 
company’s employee sustained a com- 
pensable injury by being thrown from 
a telephone pole through coming in 
contact with guy wire of a paper mill 
company, charged with electricity 
from defectively insulated high-ten- 
sion wires of a light company, and 
subsequently died, if he had a cause 
of action against the telephone com- 
pany for failure to furnish him a 
safe place to work, he and his widow 
none the less had a good cause of ac- 
tion against the light company and 
paper mill for causing the place to be 
unsafe, as their fault preceded and 
caused the fault, if any, of the_tele- 
phone company. Orange Ice, Light 
& Water Co. v. Texas Compensation 
Ins. Co., 278 F. 8. 


83. Demopolis Telephone Co. Vv. 
Hood, 102 So. 35, 212 Ala. 216; Gen- 
eral Box Co. v. Missouri Utilities Co., 
(Mo.) 55 S.W.(2d) 442. 


84. Stackpole v. Pacific Gas & 
Electric Co., 186 P. 354, 181 Cal. 700. 


85. The Aden Maru, 51 F.(2d) 599. 


[a] Thus a vessel cannot be held 
liable to such employee where the in- 
jury resulted in the course of a cul- 
pably negligent and dangerous meth- 
od of performing work voluntarily 
adopted by the stevedore and volun- 
tarily participated in_by the injured 
employee. The Aden Maru, 51 F. (2d) 
599. 


86. Milosevich v. Pacific Electric 
Ry. Co., 230 P. 15, 68 Cal.App. 662; 
Wendzinski v. Madison Coal Corp., 118 
N.E. 435, 282 Ill. 32 [rev_203 Ill.App. 
1]; Brown v. Southern Ry. Co., 169 
S.E. 419, 204 N.C. 668; Stern v. Phila- 
delphia Rapid Transit Co., 17 Pa.Dist. 
&Co. 665 (negligence of driver of em- 
ployer’s truck was imputed to parent 
of minor employee). See Texas Re- 
fining Co. v. Alexander, (Tex.Civ. 
App.) 202 S.W. 131 (holding that the 
injured employee of an independent 
contractor, who was refused compen- 
sation in a proceeding against a per- 
son with whom such employer had 
contracted on the ground that the em- 
ployee was not in regular employment 
of such person, was remitted to his 
common-law rights and that such 
person was not deprived of the de- 
fense of contributory negligence). 


[a] Deprivation of employer of de- 
fense.—(1) Notwithstanding the em- 
ployer, by electing not to provide and 
pay compensation, has been deprived 
of certain defenses in an action by 
the employee, the manager of the em- 
ployer who is made a party defendant 
with the employer is entitled to the 
common-law defense of contributory 
negligence. Wendzinski v. Madison 
Coal Corp., 118 N.E. 435, 282 Ill. 32 
[rev 203 Ill. App. 1]. (2) Workmen’s 
Compensation Act of May 238, 1917, 
as amended by St. (1919) p 922 § 29 


subd (b), providing in actions by em- 
ployee against employer for compen- 
sation contributory negligence of em- 
ployee (ordinarily a defense under 
Civ. Code § 1714) shall not be a de- 
fense, is applicable only to actions by 
employee against employer, and does 
not apply to an action by the employee 
against a third person for the em- 
ployee’s injury. Milosevich v. Pacific 
eget? Ry. Co., 230 P. 15, 68 Cal.App. 


87. Milosevich v. Pacific Electric 


Ry. Co., supra. 


88. Stern v. Philadelphia Transit 
Co., 17 Pa.Dist.&Co. 665 (negligence of 
driver of employer’s truck was imput- 
ed to minor employee). 


89. Wallace v. Pacific Electric Ry. 
Co., 288 P. 834,.105 Cal.App. 664; Duf- 
fy Vo J. We Bishopy Cory fra2 AL ed 2a, 
99 Conn. 573 (where the employer was 
a coplaintiff for the purpose of reim- 
bursemént); Chesapeake & O. Ry. Co. 
v. Palmer, 140 S.E. 831, 149 Va. 560. 
See Chicago & N. W. Ry. Co. v. Boot- 
en, 57 F.(2d) 786 (per Kenyon, J.). 


[a] Thus the mere fact that an 
express company has agreed to, in- 
demnify a railroad company for liabil- 
ity of such company for an injury to 
an employee of the express company 
does not prevent the enforcement of 
a right of action by the employee of 
the express company against the rail- 
road company. Wallace v. Pacific 
Blectric Ry. Co., 288 P. 834, 105 Cal. 
App. 664. 


{[b] Waiver.—An employee with- 
out knowledge was not bound by the 
employer’s alleged waiver of liability 
to the employee for injuries by an- 
other’s negligence, effected by a con- 
tract between the employer and such 
other. Wallace v. Pacific Electric Ry. 
Co., 288 P. 884, 105 Cal.App. 664. 


90. State v. New York, P. & N. R. 
Co., 118 A. 795, 141 Md. 305. 


91. Kendall Lumber Co. v. 


State, 
103 A. 141, 132 Md. 93. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1556-1559] 


the employee has claimed compensation,®? the em- 
ployee is not required to claim compensation before 
bringing the aetion.®° 


[§ 1557] c. What Persons Liable as Third Persons 
—(1) In General. As used in provisions of the com- 
pensation acts permitting an action of the type here 
involved, words designating the persons against 
whom the action may be maintained are given their 
usual®* or plain and natural®® meaning, and as so 
used the phrase “third person,”®* “third party,”®? 
or “other party’’®’ usually includes persons who do 
not bear the relationship of employer toward the in- 
jured employee, or who are not constituted employ- 
ers by the act.°® Under some acts the common-law 
right of action of an employee? or the right of ac- 
tion of the personal representative of a deceased em- 
ployee? for an injury to, or the death of, the em- 
ployee against a person other than the employer, 
who caused the injury or death, is not affected by 
the compensation act where such other person is not 
bound by the provisions of the act, but, subject to 
certain qualifications, an action by the employee or 
by his personal representative may not be main- 
tained where defendant is subject to the act.® 


[§ 1558] (2) Employer Acting in Different Ca- 
pacities or Carrying on Different Businesses.t The 
fact that the injury occurs on premises, owned and 
controlled by the employers, where a business, other 
than that in connection with which the injured em- 
ployee is employed, is carried on does not of itself 
warrant the treatment of the employer as a third 
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person subject to a common-law action by the em- 
ployee where the injury occurs when the employee is 
directly engaged in the work for which he is em- 
ployed.® 


Claim against municipality. The view has been 
taken that a municipality may not be regarded as 
a person “other than the employer” so as*to permit 
an action against it by an employee in one of its 
departments notwithstanding the injury was caused 
by the negligence of employees of another depart- 
ment.® . 


Claim against United States. The right of a per- 
son employed by the United States acting in one ¢a- 
pacity to a remedy against the United States by an 
action for damages for an injury sustained by an 
operation conducted by the United States in another 
capacity has been recognized notwithstanding the 
injury is compensable under the Federal Employees’ 
Compensation Act,’ but in such ease the necessity 
for an election by the employee either to seek dam- 
ages or to take compensation has also been recog- 
nizea.® ‘I'he view has been taken, however, that the 
remedy for compensation under the War Risk Insur- 
ance Act for an injury to, or the death of, a soldier 
or sailor of the United States Army or Navy is an 
exclusive remedy and that an action for such injury 
or death would not lie against the director general 
of railroads, based on his alleged negligence during 
the period of operation of railroads under wartime 
control by the United States.® ; 


[§ 1559] (3) Third Person Subject to Compensa- 


92. Necessity for election in gen- 
eral see infra § 1571. 


93. U. S. Fidelity & Guaranty Co. 
v. New York, N. H. & H. R. Co., 125 
A. 875, 101 Conn. 200; Rosenbaum v. 
Hartford News Co., 103 A. 120, 92 
Conn. 398, L.R.A.1918F 521. 


94 Churchill v. Stephens, 
657, 91 N.J.Law 195. 


95. Webster v. Stewart, 177 N.W. 
230, 210 Mich. 13. 

96. Churchill v. Stephens, 102 A. 
657, 91 N.J.Law 195; Zimmer v. Cas- 
ey, 146 A. 130, 296 Pa. 529. 


97. McGonigle v. Gryphan, 229 N. 
W. 81, 201 Wis: 269. 


98. McGonigle v. Gryphan, supra. 


. 99. Zimmer v. Casey, 146 A. 130, 
296 Pa. 529. 


1. O’Brien v. Chicago City Railway 
Co., 137 N.E. 214, 305 Ill. 244, 27 A. 
L.R. 479; Goldsmith v. Payne, 133 
N.E. 52, 300 Ill. 119; Gones v. Fisher, 
122 N.E. 95, 286 Ill. 606; Cipperly v. 
Carmack, 258 Ill.App. 593. 


[a] If defendant has elected not to 
be bound by the act, (1) an action by 
the employee for an injury caused 
by defendant will lie. O’Brien v. Chi- 
cago City Ry. Co., 137 N.B. 214, 305 
Ill. 244, 27 A.L.R. 479; Keeran v. Pe- 
oria, Bloomington & Champaign Trac- 
tion: /Co:, “115 UN 636,"27 7" TH 413% 
(2) This rule applies notwithstanding 
the provision of the compensation act 
purporting to abolish common-law 
rights of action. O’Brien v. Chicago 
City Railway Co., 137 N.E. 214, 305 Ill. 
244, 27 A.L.R. 479. 

Injury caused by carrier while en- 
gaged in interstate commerce see in- 
fra § 1567. 

Subrogation of employer see infra 


§ 1588. 


102 A. 


, 


‘ 


2. Keeran v. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Jll. 418; Moscarelli v. Shel- 
don, 247 Ill.App. 352; Klonowski v. 
Crescent Paper Box Co., 217 Ill.App. 
150. 


{a] If defendant has elected not to 
be bound by the act, an action by the 
personal representative of a deceased 
employee for the death of such em- 
ployee will lie. _Keeran vy. Peoria, 
Bloomington & Champaign Traction 
€o.,, 115 N.E.. 636, 277 Ti 413. 


3. See infra § 1559. 


4 Vessel and owner of vessel see 
infra § 1569. 


5. Winter v. Peter Doelger Brew- 
ing Co., 175 App.Div. -796, 162 N.Y. 
S. 469 [rev 159 N.Y.S. 113, 95 Misc. 
150 (aff 123 N.E. 895, 226 N.Y. 581)]. 


‘ [a] Tustration.—Where a _ driv- 
er for a brewery company, delivering 
beer to a saloon, was injured through 
the collapse of an elevator at the sa- 
loon premises, owned by the company, 
the employee could not treat the em- 
ployer as a third person for the pur- 
pose of suit. Winter v. Peter Doelger 
Brewing Co., 162 N.Y.S. 469, 175 App. 
Div. 796 [rev 159 N.Y.S. 113, 95 Mise. 
aor and aff 123 N.E. 895, 226 N.Y. 
5 


6. Bross v. City of Detroit, 247 N. 
W. 714, 262 Mich. 447. 


[a] Thus an employee of a city 
fire department injured by a colli- 
sion between fire apparatus and a 
street car operated by the city, while 
going to a fire, could not sue the city 
at law on the theory that the city was 
“some person other than the employ- 
er.”” Bross v. City of Detroit, 247 N. 
W. 714, 262 Mich. 447. 


7. Hines v. Dahn, 267 F. 105 [aff 42 
S.Ct. 320, 258 U.S. 421, 66 L.Ed. 696]; 
Lassell v. Mellon, 220 N.Y.S. 235, 219 


App.Div. 589. 


[a] Action against director gen- 
eral of railroads.—(1) The right of a 
railway mail clerk to bring an action 
against the director general of rail- 
roads for injury sustained by him as 
the result of the operation of a train 
during the period of war-time control 
of railroads by the United States was 
recognized, notwithstanding the in- 
jury was compensable under the Fed- 
eral Employees’ Compensation Act. 
Hines v. Dahn, 267 F. 105 [aff 42 S. 
Ct. 320, 258 U.S. 421, 66 L.Ed. 696] 
(holding, however, that the right to 
maintain the action was barred be- 
cause plaintiff had elected to take 
compensation under the Compensa- 
tion Act). See Dahn v. McAdoo, 256 
F. 549 (where demurrer to petition 
was overruled). (2) A like rule has 
been applied in upholding the right of 
a civilian employee of the War De- 
partment to maintain an _ action 
against the director general of rail- 
roads. lLassell v. Mellon, 220 N.Y.S. 
235, 219 App.Div. 589, 


[b] Injury caused by Panama 
Railroad Company.—The right of a 
person, not an employee of the Pana- 
ma Railroad Company but of the Unit- 
ed States which owns all the stock of 
such company, to maintain an action 
against such company for an injury 
caused by it has been recognized not- 
withstanding such person was enti- 
tled to compensation under the Fed- 
eral Employees’ Compensation Act of 
Sept. 7, 1916. Panama R. Co. v. Stro- 
bel, 282 F. 52. 


8 See infra § 1571. 


9. Moon v. Hines, 87 So. 608, 205 
Ala, -355, 13 A.L.R. 1020; Seidel v. 
Director General of Railroads, 89 So. 
308, 149 La. 414. See Sandoval v. 
Davis, 278 F. 968 (where, however, 
compensation had been accepted under 
the War Risk Insurance Act). 


1526 [71 C.J.] 
tion Act.1° Under some acts the fact that the em- 
ployer, the employee, and a third person who caused 
the injury were all subject to the compensation act 
does not prevent the maintenance of an action 
against such third person by the employee*’ or by 
the personal representative of a deceased employee?” 
unless, it seems under some acts, the third person is 
one who is under the act liable to pay compensation 
to the injured person.!* Some statutes limit the 
amount of recovery to the amount of compensation 
prescribed in the act in an action by the employee 
or his personal representative in certain cases in 
which the employee, his employer, and the third per- 
son were all subject to the act.?* : 


Under provisions of Illinois act where the employ- 
er, the employee, and a third person whose negli- 
gence caused the injury are all bound by the act 
and the injury is compensable under the act, in gen- 
eral the employee?® or the personal representative 
of a deceased employee’* may not maintain an ac- 
tion against such third person; the right is trans- 
ferred to the employer who has paid the compensa- 
tion fixed by the act*? and the amount of his recov- 


ery is limited by the amount of compensation pay-* 


16. Third person engaged in ex- 
trahazardous employment see infra 
text and note 26. Kelas v. William 


das LA FUAGLL Tee LeeColaz Storage |226 LADD. 189; 


Co. v. Waltz, 146 N.E. 826, 86 Ind.App. 
534; Rasmussen v. George Benz & 
Sons, 210 N.W. 75, 212 N.W. 20, 168 


Minn. 319; Carlson v. Minneapolis St. Til. App. 


5TT3 
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Co. v. Traff, 262 Ill-App. 58; 
v. Gity of Hamilton, 231 I1l.App. 482; 


Purcell v. Chicago 
City Ry. Co., 221 Tll.App. 343; Berndt 
v. Chicago Rys. Co., 220 Ill.App. 307; 
Rogers v. Lllinois Cent. R. Co., 210 
Righthouse v. Peoria 
Ry. Co., 208 Ill.App. 564. 


[§ 1559 


able under the act for the injury or death of the 
employee.t® The fact that the person who causes the 
injury is, as to his own employees, within the pro- 
visions of the act does not, however, of itself entitle 
such person to the protection of such provisions,*® 
and the mere fact that the injured employee, his em- 
ployer, and the third person are within the opera- 
tion of the act does not prevent the maintenance of 
an action for damages against such third person.*° 
Thus the right to bring the action, otherwise main- 
tainable, exists where the, act which caused the in- 
jury did not arise out of any employment within the 
aet, in which the third person is engaged,?? or where 
the injury oceurs in the conduct of a part of the 
business of the third person whick is not within the 
act;22 nor do the provisions insquestion prevent 
the maintenance of an action where the injury or 
death is not one for which compensation is payable 
under the act.28 So the employer and employee may 
not, after the happening of an injury, place them- 
selves under the compensation act, as to such in- 
jury, so as to affect the rights?* or liabilities*® of a 
third person in regard to the matters here consid- 


“ered. 


Smith) Stages, 246 N.W. 913, 216 Iowa 643 
(holding that the facts that defendant 
corporation had certain employees in 
Illinois who resided there and that 
defendant operated busses in Illinois 
as well as in Iowa did not prevent 
an action by plaintiff for an injury 
sustained in Iowa, notwithstanding 
plaintiff resided in, and had received 


Ganschow  Co., 


See Gold- 


Ry. Co., 173 N.W. 405, 143 Minn. 129; 
Cermak v. Milwaukee Air _ Power 
Pump Co., 211 N.W. 354, 192 Wis. 44; 
Smale v. Wrought Washer Mfg. Co., 
151 N.W. 8038, 160 Wis. 331. 


12. Ky.—Dulaney v. Sebastian’s 
Adm’r, 39 S.W.(2d) 1000, 239 Ky. 577. 


Minn.—Rasmussen v. George Benz 
& Sons, 210 N.W. 75, 212 N.W. 20, 168 
Minn. 319; Carlson v. Minneapolis St. 
Ry. Co., 173 N.W. 405, 143 Minn. 129. 


Ohio.—Ohio Public Service Co. v. 
Sharkey, 160 N.E. 687, 117 Ohio St. 
586; Kenning v. Interurban Railway 
& Terminal Co., 18 Ohio N.P.N.S. 526; 
Biddinger v. Steininger-Taylor Co., 
18 Ohio N.P.N.S. 42. 


Tenn.—Bristol Telephone Co. Vv. 
Weaver, 243 S.W. 299, 146 Tenn. 511. 


Tex.—Harbour v. Graham Mfg. Co., 
(Tex.Civ.App.) 47 S.W.(2d) 700. 


{a] That third person contributed 
to state insurance fund does not re- 
lease him from liability. Kenning v. 
Interurban Railway & Terminal Co., 
18 Ohio N.P.N.S. 526. 


[b] Constitutional provision that 
any employer who pays the premium 
or compensation provided by law 
shall not be liable to respond in dam- 
ages at common law or by statute 
for death or injuries does not affect 
the above rule. Ohio Public Service 
Co. v. Sharkey, 160 N.E. 687, 117 Ohio 
St. 586. 


13. Cermak v. Milwaukee Air 
Power Pump Co., 211 N.W. 354, 192 
Wis. 44. 


14. See infra § 1646. 


15. Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 Ill. 370; O’Brien v. 
Chicago City Ry. Co., 137 N.E. 214, 
305 Ill. 244, 27 A.L.R. 479; Johnson 
vy. Choate, 119 N.E. 972, 284 Ill. 214; 
Friebel v. Chicago City Ry. Co., 117 
N.E. 467, 280 Ill. 76; Wendt & Crone 


smith v. Payne, 133 N.B. 52, 300 111. 
119; Reed v. Cleveland, C. C. & St. L. 
Ry. Co., 220 Ill.App. 6 (both cases 
recognizing rule). 


[a] Action against fellow-servant. 
—Where the employer and the in- 
jured servant and a fellow servant 
who caused the injury are all subject 
to the act, an action by the injured 
servant against such fellow servant 
will not lie where the accident arose 
out of and in the course of the 
employment. Cunningham v, Metz- 
ger, 258 Ill.App. 150. 


16. McNaught v. Hines, 133 N.E. 
538, 300 Ill. 167 [rev 220 Ill.App. 15]; 
Keeran y. Peoria, Bloomington & 
Champaign Traction Co., 115 N.E. 636, 
277 Ill. 413; Brennan Const. Co. v. 
Blair, 261 Ill.App. 9; Hlaborated 
Ready Roofing Co. v. Chicago & W. 
I. R. Co., 222 Ill.App. 181; Bishop v. 
Chicago Rys. Co., 215 Ill.App. 153. 
See Klonowski v. Crescent Paper Box 
Mfg. Co., 217 Ill.App. 150 (recogniz- 
ing rule). 


fa] Joint tort-feasors.—Rule ap- 
plied notwithstanding the death of 
the employee resulted from the neg- 
ligence of both the employer and the 
third person. Bishop v. Chicago Rys. 
Co:, 215 Ill. App: 153. 


[b] Carrier engaged in intra-state 
commerce.—Rule applied where de- 
fendant was a carrier engaged in in- 
tra-state commerce, and. therefore 
within the act. McNaught v. Hines, 
133 N.E. 53, 300 Ill. 167 [rev 220 Ill. 
App. 15]. 


17. See infra § 1588. 

18. See infra § 1647. 

19. Cipperly v. Carmack, 258 Ill. 
App. 593. 


20. Kelly-Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. 


See Henriksen v. Crandic| supra. 


compensation under the compensation 
act of, Illinois). 


21. Cipperly v. Garmack, 258 Ill. 
App. 593. 
{a] Rule applied in respect of per- 


sonal acts of negligence of the third 
person. Cipperly v. Carmack, 258 Ill. 
App. 593. 


22. Goldsmith vy. Payne, 133 N.E. 
52, 300 Ill. 119; Klonowski v. Cres- 
eent Raper Box “<Mfze..Go., 217. Ei: 
App. 150. See Henriksen v. Crandic 
Stages, 246 N.W. 913, 216 Iowa 643 
(an Illinois employee of an Iowa cor- 
poration, who received compensation 
under the Illinois act for negligent 
injury by a motor bus corporation in 
Iowa, could maintain an action for 
personal injuries against the motor 
bus corporation, notwithstanding the 


motor bus lines extended into Illi- 
nois). 
23. Keeran v. Peoria, Bloomington 


& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 418; Gross v. Cuneo Press, 
Inc., 251 Tll.App. 560; Anderson v. 
Chicago, B. & Q. R. Co., 250 Ill.App: 
92; Runge v. Chicago Junction Ry. 
Co., 226 Dll.App. 187; Kelly-Atkinson 
Const. Co. v. Foreman Bros. Banking 
Co., 218 DTLAppy 345. 


[a] Employee acting outside 
course of employment.—W here the in- 
jury to an employee caused by a third 
person occurs while such employee is 
acting outside the reasonable course 
of his employment and therefore is 
not compensable under the act, the 
employee may maintain an action 
against such third person, even 
though in general*such person is sub- 
ject to the act. Gross v. Cuneo Press. 
Inc., 251 Ill.App. 560. 


24 Righthouse v. Peori 
208 Ill.App. 564. oria Ry. Co., 


25. Righthouse v. Peoria Ry. Co., 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 1559-1561] 


In Washington, under the act as amended, there 
is expressly exempted from the provisions of the act 
permitting an employee to bring an action against a 
person not in the same employ the right to bring an 
action against any employer or any workman as a 
third person if at the time of the accident such em- 
ployer or such workman is in the course of any extra- 
hazardous employment under the act.*°® 


[§ 1560] (4) Owner and Lessor of Property.?7 
Under an act which recognizes the common-law la- 
bility of a third person whose negligence causes an 
injury to an employee,?® the view has been taken 
that the owner and lessor of a building, whose only 
connection with the making of improvements on the 


26. See cases infra this note. 


[a] Application of provision.—(1) 
The amendment (L. [1929] c 1382 § 1) 
effective June 12, 1929, which insert- 
ed the above exception as to persons 
in the course of any extrahazardous 
employments, was held to apply to 
an action commenced after that date 
although the injury was_ sustained 
prior to such date, on the ground 
that an earlier amendment (L. [1927] 
e 310 § 2), which gave the right of 
election to bring an action against 
one not in the same employ regard- 
less of the place of injury, gave mere- 
ly a statutory right of election or 
action. Denning v. Quist, 19 P.(2d) 
656, 172 Wash. 838, 296 P. 145, 160 
Wash. 681. (2) An action by an em- 
ployee for injuries caused by the act 
of a third person engaged in extra- 
hazardous employment, not brought 
until after the above amendment of 
1929, became effective, was not main- 
tainable. Robinson v. McHugh, 291 
P. 330, 158 Wash. 157 [op adhered to 
295 P. 921, 160 Wash. 703]. (3) By 
a subsequent amendment (L. [1931] 
e 90 § 1), the right to bring an action 
against an employer who at the time 
of the injury was in the course of an 
extrahazardous employment which 
existed when the above amendment 
of 1929 became effective was restored. 
Denning v. Quist, supra. (4) Such 
exception as to an employer does not, 
of course, apply so as to prevent an 
action against a negligent third per- 
son if such person is not an employ- 
er. Lindh v. Booth Fisheries Co., 2 
F.Supp. 19. 


27. Owner contracting with em- 
ep desk of injured employee see infra 
§ 1561. 


28. See supra § 1555. 


29. Tralle v. Hartman Furniture & 
coapet Co., 217 N.W. 952, 116 Neb. 


* 30. Siability of contractee: 


For compensation of employees of 
contractor or subcontractor in gen- 
eral see supra §§ 210-214. 


To servants of contractor or subcon- 
tractor in general see Master and 
Servant §§ 1558-1566. 


31. See supra § 1555. 
32. U.S.—The Meton, 59 F.(2d) 431 
Laff 62 F.(2d) 825]. 


Cal.—Llewellyn Iron Works. vy. 
Smith, (App.) 24 P.(2d) 532. 


Ky.—Dulaney v. Sebastian’s Adm’r, 
39 S.W.(2d) 1000, 239 Ky. 577. 


La.—Rooney v. Overseas Ry. Co., 
136 So. 486, 173 La. 183 [rev 134 So. 
765, 17 La.App. 215]. 


Me.—Foster v. .Congress Square 
Hotel Co., 145 A. 400, 128 Me. 50, 67 
A.L.R. 249. 


Md.—State v. Chesapeake & Poto- 
nac Telephone Co., 160 A. 437, 162 Md. 


: 
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572; Bethlehem Steel Co. v. Raymond 


‘Concrete Pile Co., 118 A. 279, 141 Md. 


67. 


N.Y.—Murphy v. Rochester Tele- 
phone Co., 203 N.Y.S. 669, 208 App. 
bagi 392 [aff 148 N.E. 735, 240. N.Y. 


Ohio.—Arnold v. Ohio Gas & Elec- 
ie Co., 162 N.E. 765, 28 Ohio App. 


Pa.—MecDonald v. Levinson Steel 
Co., 153 A. 424, 302 Pa. 287; Smith 
v. American Manganese Mfg. Co., 28 
Pa.Dist. 699. 


Tex.—Harbour v. Graham Mfg. Co., 
(Civ.App.) 47 S.W.(2d) 700. 


Wis.—Culbertson v. Kieckhefer 
Sener: Co., 222 N.W. 249, 197 Wis. 


[a] Joint use of poles.—(1) Where 
an electric company lineman was in- 
jured by the fall of a pole on which 
he was working, the expense of the 
maintenance of which was shared by 
the electric company and a telephone 
company, under Workmen’s Compen- 
sation Law § 29 the lineman might 
elect to sue the telephone company 
for damages. Murphy vy. Rochester 
Telephone Co., 203 N.Y.S. 669, 208 
App.Div. 392 [aff 148 N.E. 735, 240 N. 
Y. 629]. (2) An employee of a tele- 
phone company was entitled to bring 
an action against an electric company 
for an injury resulting from a shock 
sustained while working in the vicin- 
ity of a pole of which such compa- 
nies were joint users. Arnold v. Ohio 
Gas & Electric Co., 162 N.E. 765, 28 
Ohio App. 434. 


[b] Where third person is inde- 
pendent contractor (1) in respect of 
work to be performed on certain prop- 
erty, some acts Poa an employee 
of the owner of the property to main- 
tain an action for damages against 
such contractor for injuries caused 
by him. Taylor v. Haynes, (Tex.Civ, 
App.) 19 S.W.(2d) 850 [rev on other 
grounds (Commn.App,) 35 S.W.(2d) 
104]. (2) Contractor with state high- 
way commission was an independent 
contractor, against whom the person- 
al representative of a deceased em- 
ployee of such commission. Dulaney 
v. Sebastian’s Adm’r, 39 S.W.(2d) 
1000, 289 Ky. 577. 


[ec] Third person furnishing in- 
strumentalities and operators to em- 
ployer.—(1) The right to maintain 
the action has been recognized where 
the third person had furnished to the 
employer certain instrumentalities 
and operators and injuries resulted 
from the use of such instrumentali- 
ties. Llewellyn Iron Works v. Smith, 
(Cal.App.) 24 P.(2d) 532. See McCo- 
mas v. Al G. Barnes Shows Co., 12 P. 
(2d) 680, 215 Cal. 685 (where liability 
existed). (2) The liability of the 
owner of a crane for an injury result- 
ing to an employee of the person by 
whom the crane was hired, from the 
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building under a contract between the lessee and a 
contractor is the granting of permission to make 
such improvements, is not to be treated as an em- 
ployer of the employees of the contractor and may, 
therefore, be liable as a third person whose negli- 
gence causes the injury.” 


[§ 1561] (5) Person Contracting with Employer 
of Injured Person; 
General. The rule permitting an action for damages 
for an injury to, or the death of, an employee against 
another than his employer where such other causes 
the injury*+ has been recognized or applied notwith- 
standing such other and the employer had entered 
into contract relations.*? So the right to treat a per- 


Principal Employer®°—(a) In 


negligent operation of the crane by 
an employee of the owner of the 
crane, has been recognized. lLilewel- 
lyn Iron Works vy. Smith, supra. 


{d] Furnishing electric current.— 
The right to maintain the action has 
been recognized where the negligent 
third person had contracted to fur- 
nish electric current to the employer. 
Ohio Public Service Co. v. Sharkey, 
160 N.E. 687, 117 Ohio St. 586. 


[e] Employer performing services 
for third person.—(1) The rule has 
been recognized where the third per- 
son had contracted with the employer 
of the injured or deceased employee 
for the performance of certain work 
or services by such employer (Rooney 
v. Overseas Ry. Co., 136 So. 486, 173 
La. 183 [rev 184 So. 765, 17 La.App. 
215]; Foster v. Congress Square Ho- 
tel Co., 145 A. 400, 128 Me. 50, 67 A.- 
L.R. 249; Ia Rose v. Donnelly, 219 
N.Y.S. 148, 219 App.Diyv. 181; Smith 
v. American Manganese Mfg. Co., 29 
Pa.Dist. 699; Culbertson vy. Kieckhef- 
er Container Co., 222 N.W. 249, 197 
Wis. 349. See United States Cast Iron 
Pipe & Foundry Co. v. Fuller, 102 So. 
25, 212 Ala. 177 [apparently recogniz- 
ing rule]). (2) And the third per- 
son could not be regarded as the em- 
ployer (Rooney v. Overseas Ry. Co., 
136 So. 486, 173 La. 183 [rev 134 So. 
765, 17 La.App. 215]). (3) Rule ap- 
plies where the employer is an inde- 
pendent contractor, Greenberg v. 
Sommer, 215 N.Y.S. 382, 216 App.Div. 
416; Harbour vy. Graham Mfg. Co., 
(Tex.Civ.App.) 47 S.W.(2d) 700; Cul- 
bertson v. Kieckhefer Container Co., 
222 N.W. 249, 197 Wis. 349. See Ches- 
apeake & Ohio Ry. Co. v. Palmer, 140 
S.E. 831, 149 Va. 560 (apparently rec- 
oOgnizing rule). (4) A telephone com- 
pany which employed a contractor for 
alterations, improvements, and addi- 
tions to such company’s lines was a 
“person other than the employer” in 
respect of an injured employee of 
the contractor within the meaning 
of a provision of the compensation 
act permitting an action against such 
other person. State v. Chesapeake & 
Potomac Telephone Co., 160 A. 437, 
162 Md. 572. (5) The employee of a 
company that had contracted to re- 
pair. a vessel, who was. injured 
through the shipowner’s negligence, 
could recover damages in a proceed- 
ing in admiralty in personam against 
the shipowner, regardless of wheth- 
er or not the employee had a claim 
against the employer under the Long- 
shoremen’s and Harbor Workers’ 
Compensation Act (USCA tit 33 § 901 
et seq), in view of § 9383 of such act. 
The Meton, 59 F.(2d) 4381 [aff 62 F. 
(2d) 825]. (6) For violation of the 
owner’s duty to make the premises 
safe for an independent contractor’s 
employee, a common-law action was 
maintainable against the owner where 
such owner is not liable to the injured 
employee under the act. McDonald 
v. Levinson Steel Co., 153 A. 424, 302 
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son causing the injury, who has entered into a con- 
tract with the immediate employer of the injured em- 
ployee, as a third person against whom an action for 
damages may be maintained has been recognized 
where the conditions which by the terms of the act 
render such person liable for compensation®® as, for 
example, the failure of the immediate or actual em- 
ployer to make provision for the payment of compen- 
sation,?* do not exist, and there is authority for the 
view that a provision of the act which renders a per- 
son liable for compensation to the employees of a 
contractor with whom such person has contracted 
without exacting from the contractor a certificate of 
compliance with the act does not prevent the em- 
ployee of the contractor from bringing an action for 
damages against such person even though the lat- 
ter has not exacted the certificate.*> Under some 
acts, however, where a person enters into a contract 
with the immediate employer of the injured employee 
and is liable for compensation to such employee, the 
employee may not maintain an action against such 
person.*® 


Principal employer’s injury to employee of, sub-, 
contractor. Under some acts, where a principal em- 


Pa. 287. 534. 


33. Trumbull Cliffs Furnace Co. v. 
Shachobsky, 146 N.E. 306, 111 Ohio 
St. 791 [aff 161 N.B. 238, 27 Ohio App. 
522]. See Travelers’ Ins. Co. Vv. 


ing rule). 
{a] Person 


WORKMEN’S COMPENSATION ACTS 


See In re Waltz, g 
79 Ind.App. 298 (apparently recogniz- 


ployer.”—Such person 


[§§ 1561-1562 


ployer procures work to be done by a contractor, or 
through him by a subcontractor, and such work is 
a part or process in the trade or business of such 
principal contractor and is performed in, on, or 
about premises under the control of such principal 
contractor, such principal employer becomes abso- 
lutely liable for the payment of compensation to the 
employees involved if such principal employer has 
accepted the act,®? and an employee of a subcontrac- 
tor may not, it seems, maintain an action for dam- 
ages against such principal employer for an injury 
for which such employer is otherwise liable,** but 
where the work involved is not a part or process in 
the trade or business of the principal employer, the 
right of an employee of a subcontractor to main- 
tain an action against such employer has been recog- 
nized.*°® sS 


[§ 1562] (b) General, Principal, or Original Con- 
tractor.4° Under some acts where a principal or gen- 
eral contractor‘! or his insurer‘? is liable for com- 
pensation under the act to an employee of a sub- 
contractor, such employee cannot maintain an ac- 


.tion for damages against the general contractor. 


Thus, where the act renders the general or principal 


138 N.E. 94, 38. Bogoratt v. Pratt & Whitney 


Evans, 143 A. 290, 101 Vt. 250 (appar- 
- ently recognizing rule). 


who are employers within act in 
general see supra §§ 127-157. 


34. Matthews v. G. A. Crancer Co., 
223 N.W. 661, 117 Neb. 805; Trumbull 
Cliffs Furnace Co. v. Shachobsky, 146 
N.E. 306, 111 Ohio St. 791 [aff 161 N. 
E. 238, 27 Ohio App. 522]; Cermak v. 
Milwaukee Air Power Pump Co., 211 
N.W. 354, 192 Wis. 44. See Houlihan 
v. Sulzberger & Sons Co., 118 N.E. 
429, 282 Ill. 76 [aff 204 Ill. App. 449] 
(apparently recognizing rule under 
the compensation act of 1911). 


{a] Employer rendering services 
for third person.—(1) Dealer in pi- 
anos who had contracted with an em- 
ployer for the delivery of pianos by 
the employer and had required the 
employer to take out compensation 
insurance was liable at common law 
for damages sustained by the em- 
ployees of such employer caused by 
the actionable negligence of such 
dealer. Matthews v. G. A. Crancer 
Co., 223 N.W. 661, 117 Neb. 805. (2) 
Such dealer was a “third person” 
within the meaning of Comp. St. 
(1922) § 3041. Matthews v. G. A. 
Crancer, supra. 


In Wisconsin (1) the above 
rule has apparently been applied 
where the immediate employer was an 
independent contractor. Cermak _ v. 
Milwaukee Air Power Pump Co., 211 
N.W. 354, 192 Wis. 44. (2) The view 
has been expressed that the fact that, 
under certain circumstances, ‘the own- 
er of property may be in the position 
of an insurer of any compensation 
that might be due from an independ- 
ent contractor who is the employer 
of the injured employee does not ren- 
der such owner an employer of such 
employee and such owner may be la- 
ble in an action if his negligence is 
the cause of the injury. Culbertson 
v. Kieckhefer Container Co., 222 N.W. 
249, 197 Wis. 349. 


35. Artificial Ice & Cold Storage 
Co. v. Waltz, 146 N.E. 826, 86 Ind.App. 


other “than the employer” within the 
meaning of a provision of the act per- 
mitting the employee to bring an ac- 
tion against such other person where 
the latter is legally liable. Artificial 
Ice & Cold Storage Co. v. Waltz, 146 
N.E. 826, 86 Ind.App. 534. See Make- 
ever v. Marlin, 174 N.E. 517, 92 Ind. 
App. 158 (where, however, the em- 
ployee of a contractor applied for, 
and was awarded, compensation from 
the person who contracted with the 
contractor). 


36. Willard v. Bancroft Realty Co., 
159. N.E... 511, 262. Mass. 133; Lee. v. 
Cranford Co., 169 N.Y.S. 370, 182 App. 
Div. 191. Compare Clark v. Monarch 
Engineering Co., 161 N.E. 436, 438, 248 
N.Y. 107 (where the court said: “We 
do not decide whether a statutory 
liability [of a person secondarily lia- 
ble for compensation], when it arises, 
may exist contemporaneously with a 
eommon-law liability’). 


{a] Hiring of truck and driver.— 
In an action by plaintiff teamster, 
working at defendant’s place by ar- 
rangement between defendant and 
plaintiff's master, for injuries due to 
the negligence of defendant’s serv- 
ants, plaintiff had a remedy against 
defendant under the Workmen’s Com- 
pensation Law, so that he could not 
recover in an action against defend- 
ant. Lee v. Cranford Co., 169 N.Y.S. 
370, 182 App.Div. 191. 


[b] Rule was applied where the 
purposes for which defendant corpo- 
ration, which was the owner of the 
premises involved, was organized in- 
cluded the construction of an addi- 
tion to a building, the work provided 
for by the contract with the contrac- 
tor who was dere ap employer was 
connected with the removal of a metal 
fire escape, necessary for the making 
of an addition, and plaintiff was in- 
jured while performing services in 
connection with such removal. Wil- 
lard v. Bancroft Realty Co., 159 N.E. 
511, 262 Mass. 1338. 


37. See supra § 259. 


piponate Co., 157 A 860, 114 Conn. 

“other tha he em- 39. Bogoratt v. Pratt & Whitney 
See ets oat Aireraft Co. 157 A. 860, 114 Conn. 
fa] Illustration.—Where a manu- 


facturer of aircraft which intrusted 
the work of constructing a factory 
and other buildings to several sepa- 
rate contractors, the construction of 
the factory buildings was not a part 
or process of the trade or business 
of such manufacturer, and, therefore, 
an injured employee of a subcontrac- 
tor could maintain an action against 
such manufacturer notwithstanding 
the provisions of Gen. St. §§ 5226, 
5230. Bogoratt v. Pratt & Whitney 
Aircraft Co., 157 A. 860, 114 Conn. 126. 


40. Right of employer or insurer 
of subcontractor against general con- 
tractor see infra § 1607. 


41. Robinson v. Atlantic Elevator 
Co., 148 A. 847, 298 Pa. 549; Swartz 
v. Conradis, 148 A. 529, 298 Pa. 343. 


[a] Particular provisions.—(1) 
Where, under the act, the principal 
contractor accepts certain provisions 
of the act and thereby becomes the 
statutory employer of the employees 
of the subcontractor and as such lia- 
ble for compensation, an employee 
of the subcontractor may not main- 
tain an action at law for damages 
against the principal contractor 
(Robinson v. Atlantic Elevator Co., 
148 A. 847, 298 Pa. 549; Swartz v. 
Conradis, 148 <A. 529, 298 Pa. 343) 
(2) even though, as permitted by the 
act, the principal contractor has made 
an agreement with the subcontractor 
for the subcontractor to carry insur- 
ance for his own employees where in 
such case the principal contractor is 
liable for compensation if the subcon- 
tractor or the subcontractor’s insurer 
is not able to pay (Robinson v. At- 
lantic Blevator ..Co., supra; Swartz 
v. Conradis, supra). 

42. White v. George A. Fuller Co., 
114 N.E. 829, 226 Mass. 1. See White 
v. George B. H. Macomber Co., 138 
N.E. 239, 244 Mass. 195 (right to main- 
tain an action for damages was denied 
where the employee of a subcontractor 
had received compensation from the 
insurer of the subcontractor). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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contractor absolutely liable for compensation for an 
injury to, or the death of, an employee of a subcon- 
tractor, an action for damages for such injury** or 
death** against the general or principal contractor 
who has caused the injury and has complied with, 
or accepted, the act may not be maintained, notwith- 
standing another provision of the act which per- 
mits the maintenance of an action for damages 
against a person other than the employer*® or against 
a person not in the same employ,*® where the injury 
is caused by such person, in the absence of a show- 
ing which takes the case out of the operation of the 
act.47 It has broadly been stated, however, that the 
provision of an act that any contractor shall, in the 
event of the subcontractor’s failing to carry work- 
men’s compensation insurance as required by the act, 
become liable for compensation does not impair any 
of the common-law rights of an employee of the sub- 


’ 43. Bogoratt v. Pratt & Whitney 
Aircraft Co., 157 A. 860, 114 Conn. 126; 
Leebolt v. Leeper, 275 P. 1087, 128 
Kan. 61; Dillman vy. John Diebold & 
Sons Stone Co., 44 S.W.(2d) 581, 241 
Ky. 631; McEvilly v. L. E. Myers Co., 
276 S.W. 1068, 211 Ky. 31; Fox v. 
Dunning, 255 P. 582, 108 Okl. 292; 
New Amsterdam Casualty Co. v. Rine- 
‘hart & Donovan, 255 P. 587, 124 Okl. 
227. See Gaiennie Co. v. Chisolm, 3 
La.App. 358 (apparently recognizing 
rule). Compare Duffy v. J. W. Bishop 
Go., 122 A. 121, 99 Conn. 573 (where 
the view was expressed that a provi- 
sion of the compensation act making 
liable for compensation under certain 
circumstances any principal employ- 
er who procures work to be done for 
him by a contractor, or through him 
by a contractor, was not involved and 
was not to be considered), 


[a] Particular statute.—Where the 
act makes the liability of an employer 
for compensation recoverable under 
the act exclusive and also makes a 
general contractor liable for compen- 
sation to an employee of a subcon- 
tractor, the liability for compensation 
is exclusive, and an employee of a 
subcontractor may not maintain an 
action for damages against the prin- 
cipal or general contractor based on 
the negligence of the general contrac- 
tor. Leebolt v. Leeper, 275 P. 1087, 
128 Kan. 61. 


44. Phenix Indemnity Co. v. Bar- 
ton, Torpedo Co:, 19 P.(2d) 739, 137 
Kan. 92; State v. Benjamin F. Ben- 
nett Bldg. Co., 140 A. 52, 154 Md. 159 
(where compensation payable by the 
subcontractor had been awarded and 
was being paid to the dependent). 


[a] Even though principal con- 
tractor had not been adjudged to pay 
any compensation, such contractor 
who would have been liable for com- 
pensation payable to the dependents 
of the deceased employee of a sub- 
contractor was not liable in tort for 
negligently causing the injury. 
Phenix Indemnity Co. v. Barton Tor- 
tat Cory, 19 B20) 739, 137) Kans 


45. Conn.—-Bogoratt v. Pratt & 
Whitney Aircraft Co., 157 A. 860, 114 
Conn. 126. 


Kan.—Pheenix Indemnity Co. v. 
Barton Torpedo Co., 19 P.(2d) 739, 137 
Kan. 92. 


Ky.—McEvilly v. L. E. Myers Co., 
276 S.W. 1068, 211 Ky. 31. 


La.—Gaiennie Co. y. Chisolm, 3 La. 
App. 358. 


Md.—State v. Benjamin F. Bennett 
Bldg. Co., 140 A. 52, 154 Md. 159. 


[a] “Some other person than the 
‘ 


a 
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employer.”—(1) As regards an em- 
ployee of a subcontractor, the general 
or principal contractor is not ‘‘some 
other person than the employer,” 
within the meaning of a statute per- 
mitting an employee to maintain an 
action for damages for compensable 
injuries caused by such other person. 
Phoenix Indemnity Co. v. Barton Tor- 
pedo:Co., 19 .P.(2d) 739, 1387 Kan. 92; 
Dillman v. John Diebold & Sons Stone 
Co., 44 S.W.(2d) 581, 241 Ky. 631; 
Gaiennie Co. v. Chisolm, 3 La.App. 


358; State v. Benjamin F. Bennett 
Bide) 2Co.y) 440A 52, 154" Md.. £59: 
(2) Under Workmen’s Compensation 


Act § 9, where injury is caused under 
circumstances creating in some other 
person than the employer a legal lia- 
bility, the employee has the option of 
claiming compensation from the em- 
ployer or suing the other person for 
damages, the expression “some other 
person” refers to a third party having 
no connection with the general work 
performed, whose negligence was not 
connected with the work, and does not 
apply between a general contractor 
and the employee of a subcontractor 
working on the same premises in per- 
formance of the ultimate object of the 
contract, especially where all parties 
operate under the Workmen’s Com- 
pensation Act. McEvilly v. L. E. My- 
ers! Co.,276 S: We 1068:;;211 Ky. 315) 4(3)) 
In any event, where the injury to an 
employee of the subcontractor was 
caused under circumstances showing 
no legal liability of the general con- 
tractor, such employee had no cause 
of action against the general contrac- 
tor under such provision, McEvilly v. 
L. E. Myers Co., supra. (4) Rule ap- 
plied even though the injury was 
caused by negligence for which a sub- 
contractor of the principal contractor, 
other than the subcontractor who was 
the employer of the injured employee, 
was chargeable. Phoenix Indemnity 
Co, v. Barton Torpedo Co., 19 P.(2d) 
739, 187 Kan. 92. 


46. Fox v. Dunning, 255 P. 582, 108 
Ok1., 292: 


47. State v. Benjamin F. Bennett 
Bldg. Co., 140 A. 52, 154 Md. 159. 


48. Corbett v. Starrett Bros., 143 
A. 352, 105 N.J.Law 228. See Mor- 
ris v. Structural Steel Co., 35 D.L.R. 
ed 24 B.CUR. 59> [191-7]. 2. W. WR. 


49. Corbett v. Starrett Bros., su- 
pra (where, however, it was pointed 
out.in upholding an action against the 
general contractor that defendant did 
not allege that the subcontractor 
ey to secure compensation insur- 
ance). 


50. Corbett v. Starrett Bros., su- 
pra. 
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contractor‘® or relieve the general contractor from 
liability for damages caused by his own negligence,*® 
on the theory that the purpose of such provision is 
to protect the employee of the subeontractor.°° 
where by the terms of the act the principal or gen- 
eral contractor is not liable for compensation for an 
injury to, or the death of, an employee of a subcon- 
tractor under the particular 
volved,*? as, for example, where the subcontractor 
pays, or secures payment of,°? compensation to the 
employee, the right to maintain an action against 
the principal or general contractor for his negligence 
or wrong has been recognized and he has been re- 
garded as a “third person” within the meaning of a 
provision of the act which permits an action at law 
against a “third person” causing the injury or death 
of the employee.®* 
contractor may maintain an action against the gen- 


So 


circumstances in- 


Likewise an employee of a sub- 


51. Langston Vv. Seldon-Breck 
Const. Co., 37 S.W.(2d) 474, 225 Mo. 
App. 531; Clark v. Monarch Hnyineer- 
ing Co., 161 N.B. 4386, 248 N.Y. 107. 
See Peterson v. Humphreys, 223 N.W. 
660, 117 Neb. 804 (where the right to 
maintain an action was upheld); 
Lumsden v. Dwight P. Robinson & 
Co., 162 N.B. 512, 248 N.Y. 529 (ap- 
parently recognizing rule). Compare 
Portman v. Hanman Building Co., 226 
N.Y.S. 395, 131 Misc. 168 (where it was 
said that Workmen’s Compensation 
Law § 56 provides the exclusive rem- 
edy although there is no contractual 
relationship between the subcontrac- 
tor’s employee and the general con- 
tractor). 


[a] Secondary liability of general 
contractor under Workmen’s Com- 
pensation Law § 56 is not of itself 
exclusive so as to destroy emplovee’s 
common-law right of action for neg- 
ligence or wrong. Clark vy. Monarch 
Engineering Co., 161 N.E. 436, 248 
N.Y. 107 [aff 224 N.Y.S. 773, 222 App. 
Div. 718 (aff 221 N.Y.S. 93, 129 Misc. 
145)] (where the court expressly re- 
served the question as to the common- 
law liability where the statutory lia- 
bility has arisen). 


52. Langston v. Seldon-Breck 
Const. Co., 37 S.W.(2d) 474, 225 Mo. 
App. 531; Clark v. Monarch Engineer- 
ing Co., 161 N.E. 486, 248 N.Y. 107; 
Trumbull Cliffs Furnace Co. v. 
Shachobsky, 161 N.E. 238, 27 Ohio 
App. 522 [aff 146 N.E. 306, 111 Ohio 
St. 791]; Gallivan v. Wark Co., 136 A. 
223, 288 Pa. 444. 


[a] Procuring insurance.—(1) The 
principal contractor is liable in an ac- 
tion for damages where the subcon- 
tractor, who is the ermployer of the in- 
jured employee, carries the insurance 
called for by the act. Langston v. 
Seldon-Breck Const. Co., 37 S.W.(2d) 
474, 225 Mo.App. 5381. But see Casey 
v. Shane, 225 N.Y.S. 126, 221 App.Div. 
660 (where the right of an employee 
of a subcontractor to maintain an ac- 
tion against the general contractor 
was denied where both the zeneral 
contractor and the subcontractor had 
obtained insurance covering injuries 
to employees of the subcontractor). 
(2) A like rule applies in respect of lia- 
bility for the death of an employee. 
Clark v. Monarch Engineering Co., 161 
N.E. 436, 248 N.Y. 107. See Boyd v. 
Humphreys, 223 N.W. 658, 117 Neb. 
799 (where the right to maintain an 
action against the principal contrac- 
tor was recognized). 


53. Langston Vis Seldon-Breck 
Const. Co., 37 S.W.(2d) 474, 225 Mo. 
App. 531; Boyd v. Humphreys, 223 
N.W. 658, 117 Neb. 799. See Peterson 
v. Humphreys, 223 N.W. 660, 117 Neb. 
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eral contractor for an injury caused by the negli- 
gence of the general contractor where the general 
contractor has not secured the payment of compen- 
sation to such employee.®* Under some acts where 
the principal contractor has rejected the provisions 
of the act for elective compensation, an employee 
of a subcontractor may maintain an action against 
the principal contractor for an injury caused by the 
latter,°> notwithstanding the subcontractor has ac- 
cepted the act and taken out insurance.*° 


[§ 1563] (c) Subcontractor.°7 Some acts do not 
-prevent.an action against a subcontractor for an in- 
jury to the employee of the general contractor caused 
by negligence chargeable to such subeontractor,°?® 
at least where the so-called subcontractor is in fact 
an independent contractor in so far as the control 
of the work is concerned;®®? and a subcontractor 
whose negligence is the cause of an injury to an em- 
ployee of the general or principal contractor has been 
regarded as a “third person’’*° or a person other than 
the employer®! within the meaning of a provision of 
the act permitting an action for damages against 


such person for an injury caused by him. The ri ht | 
to maintain such action is not defeated by another ~ 


provision of the act which renders the principal con- 
tractor liable for compensation to an employee of 
a subcontractor.®? 


[§ 1564] (6) Subcontractor Causing Injury to 
Employee of Another Subcontractor. The right of 
an employee of a subcontractor to maintain an ac- 
tion against another subcontractor, under the same 
general contractor, has been recognized notwith- 
standing the employee’s right to claim compensation 
under the act.®? 


[§ 1565] (7) Employee or Agent of Employer, 
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and Officer of Corporate Employer, of Injured Em- 
ployee.°*. Some of the acts do not abrogate the 
common-law liability of an employee to his coem- 
ployee®> or an employee’s liability for the death of 
a coemployee,*® notwithstanding the employer is 
liable for compensation,®? and provisions of the act 
constituting the remedies or relief thereunder exclu- 
sive do not prevent an action by the employee 
against a coemployee®® or an action by the injured 
employee against an agent of the employer.®° Soa 
provision subrogating thesemployer to the rights of 
the employee against a third person does not pre- 
vent such action by the injured employee.7° Further- 
more, such coemployee has been regarded as a “third 
person” or “third party” against whom the act recog- 
nizes the right of the injured employee to maintain 
an action,7! and a foreman underswhom the injured 
employee works has been regarded as a “third per- 
son” within the meaning of the provision of the act 
expressly permitting an action against a third person 
who is himself liable.72 So an agent of the employ- 
er?® and an officer of a corporate employer™* is “a 
person other than the employer” within the meaning 
of some statutes which permit the maintenance of 
an action against such person, and the chief of a 
municipal fire department has been regarded as a 
“party other than the employer” in respect of an 
assistant chief who was injured.75 By the express 
terms of some statutes, however, an employee of 
one who is operating under the act has no right of 
action against any agent, servant, or employee of 
such employer.7* Under a provision permitting, un- 
der certain circumstances, an injured employee to 
bring an action against another notin the same em- 
ploy, such an action may be maintained when,*’ and 


68. 
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804 (apparently recognizing rule); 
Sheban v. A. M. Castle & Co., 201 N. 
W. 379, 185 Wis. 282 (a foreign cor- 
poration having but two employees 
within the state, and not electing to 
come within the Workmen’s Compen- 
sation Law, was not an employer 
within the law, and could not, under 
§ 102.06 of the act, be a principal con- 
tractor, and was therefore a “third 
party” or “other party” as to the em- 
ployee of another, within § 102.29). 


5A; 3e mee va Ted. bardy, Const, 
Co., 226 N.Y.S. 345, 222 App.Div. 374 
[rev on other grounds 162 N.E. 599, 
249 N.Y. 103]. See Portman v. Han- 
man Bldg. Corporation, 226 N.Y.S. 395, 
131 Misc. 168 (apparently recognizing 
rule). 

55. Robinson v. Atlantic Elevator 
CGo., 148 A. 847, 298 Pa. 549; Gallivan 
v. Wark Co., 136 A. 223, 288 Pa. 443. 


56. Gallivan v. Wark Co., 136 A. 
223, 288 Pa. 443. 


57. Right of insurer of principal 
contractor against subcontractor see 
infra § 1607. 


58. Sloan v. Harrington, 223 N.W. 
663, 117 Neb. 809 [appeal dism and 
cert den 50 S.Ct. 65, 280 U.S. 516, 74 L. 
Ed. 586; Herbruck v. Burger Iron Co., 
186 N.E. 372, 44 Ohio App. 475; Robin- 
son v. Atlantic Elevator Co., 148 A. 
847, 298 Pa. 549. 


{a] Subcontractor required by con- 
tract to carry insurance.—Surrender 
of the right to prosecute an action at 
common law for damages. arising 
from actionable negligence of another 
was applicable solely to a principal 


contractor and its injured employee, 
and a subcontractor could not claim 
immunity from an action against him 
by such employee even though the 
subcontractor was required by his 
contract to provide himself with com- 
pensation insurance. Sloan _v. Har- 
rington, 223 N.W. 663, 117 Neb. 809 
{appeal dism and cert den 50 S.Ct. 65, 
280 U.S. 516, 74 L.Ed. 586]. 


59. Standard Accident Ins. Co. v. 
Pennsylvania Car Co., 49 F.(2d) 73 
(construing Tex. Rev. St. art 8306 § 
3 and art 8307 § 6 a). 


60. Sloan v. Harrington, 223 N.W. 
663, 117 Neb. 809 [appeal dism and 
cert den 50 S.Ct. 65, 280 U.S. 516, 74 L. 
Ed. 586]. 


61. Dillman v. John Diebold & Sons 
pee Co., 44 S.W.(2d) 581, 241 Ky. 


62. Dillman v. John Diebold & Sons 
Stone Co., supra. 


63. Portman v. Hanman Bldg. Cor- 
pscee 226° .N.Y.S.. 395, 1131 Misc. 


64. Action against fellow-servant 
papaeok to Illinois act see supra § 


65. Sylcox v. National Lead Cos 
38 S.W.(2d) 497, 225 Mo.App. 543; 
Znmes v. Casey, 146 A. 130, 296 Pa. 


66. Wells v. Lavitt, 160 A. 617, 115 
Conn. 117; McGonigle v. Gryphan, 229 
NW. 81,201 * “is 269. 


67. Wells v. Lavitt, 160 A. 617, 115 
Conn alii 


Sylcox v. National Lead Co., 
38 S.W.(2d) 497, 225 Mo.App. 543; 
Ammer v. Casey, 146 A. 130, 296 Pa. 


69. Wallace v. Pacific Electric Ry. 
Co., 288 P. 834, 105 Cal.App. 664. 


70. Churchill_v. Stephens, 102 A. 
657, 91 N.J.Law*195. 


71. Sylcox v. National Lead Co., 38 
S.W.(2d) .497, 225 Mo.App. 543; Zim- 
mer v. Casey, 146 A. 130, 296 Pa. 529. 


72. Churchill v. Stephens, 102 A. 
657, 91 N.J:Law 195. 


73. Wallace v. Pacific Electric Ry- 
Co., 288 P. 834, 105 Cal.App. 664. 


74. Webster v. Stewart, 177 N.W. 
230, 210 Mich. 13. 


75. Behr v. Soth, 212 N.W. 461, 170 
Minn. 278. 


76. See statutory provisions; and 
Standard Accident Ins. Co. v. Penn- 
sylvania Car Co., 49 F.(2d) 73 (where 
Tex. Rev. St. [1925] art 8306 § 3 was 
involved). 


[a] Statute applies see Taylor v. 
Haynes, (Tex.Commn.App.) 35 S.W. 
(2d) 104 [rev (Civ.App.) 19 S.W.(2d) 
850] (agent of employer). 


77. Dolese Bros. v. Tollett, 19 P. 
(2d) 570, 162 Ok1*158. 


{a] Thus a laborer employed by a 
plastering contractor and a_ truck 
driver employed by a materialman 
with whom the plastering contractor 
had contracted were not in the same 
employment, and therefore the labor- 
er could maintain an action against 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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only when,*§ such other is not in the same employ, 
but there is authority for the view that such a pro- 
vision does not prevent an action at law against a 
eoemployee.7® Where the act denies the right to 
bring an action except as provided in the act, an 
action by an injured employee against a superin- 
tendent under whom such employee worked has been 
dismissed on the ground that it was not shown that 
the case was within one of the exceptions.®° 


[§ 1566] (8) Corporation Owning Stock of Em- 
ployer Corporation. The right of an employee of 
a corporation, the majority of whose stock is owned 
by another corporation, to maintain an action against 
such other corporation under a provision of the com- 
pensation act permitting an action where the injury 
is sustained under circumstances creating legal lia- 
bility in some person other than the employer has 
been recognized where there is nothing to show a 
merger of such corporations.§? 


[§ 1567] (9) Carrier Engaged in Interstate Com- 
merce.°? Notwithstanding a state compensation act 
prevents, under certain circumstances, an action by 
the employee or his personal representative where 
the employee, his employer, and defendant were all 
subject to the act,’* an action will lie against a rail- 
road company for an injury to, or death of, an em- 
ployee of another where the injury occurred when 
such company was engaged in interstate commerce, 


the materialman based on the truck 


WORKMEN’S COMPENSATION ACTS 


was recognized in actions by an em- 
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even though the injured employee and his employer 
are both subject to the act,** and the railroad com- 
pany is subject to such act in respect of its intra- 
state business.®5 


[§ 1568] (10) Person Whose Negligence Is Con- 
current with Employer.’* There is authority for the 
view that the fact that an employer who is within 
the compensation act is a joint tort-feasor with a 
third person who causes the injury does not prevent 
an action against such third person by the employee 
or the personal representative or dependents of the 
employee,®? and that the provision of the compensa- 
tion act that the rights and remedies granted to the 
employee by the act shall exclude other rights and 
remedies does not prevent an action against a third 
person where the injury was caused by the joint and 
concurrent negligence of such third person and the 
employer.®& 


[§ 1569] (11) Vessel. Under the provision of the 
federal Longshoremen’s and Harbor Workers’ Com- 
pensation Act permitting an action against a third 
person liable for the injury, a vessel owned by one 
other than an independent contracting stevedore by 
whom the injured employee was employed may be 
treated as a “third person,” and the employee may 
proceed against such vessel where such vessel would 
otherwise be liable,’® notwithstanding the provision 
of the act making the liability of the employer for 


Perry v. Beverage, 214 P. 146, 121 


driver’s negligence. Dolese Bros. v. 
Tollett, 19 P.(2d) 570, 162 Okl. 158. 


78. Thompson vy. Kiester, 283 P. 
1018, 141 Okl. 69; King v. Union Oil 
Co. of California, 24 P.(2d) 345, 25 P. 
(2d) 1055, 144 Or. 655. 


{a] Determination as to who are 
persons in same employ.—(1) Wheth- 
er or not persons are ‘‘in the same em- 
ploy” depends largely on the facts 
and circumstances surrounding each 
case. Thompson vy. Kiester, 283 P. 
1018, 141 Okl. 69. (2) It has been said 
that, in determining whether two per- 
sons are in the same employ within 
the meaning of the above provision, 
the same rule is applicable as is ap- 
plied in determining who is an inde- 
pendent contractor. Thompson v. 
Kiester, supra. (3) It is not neces- 
sary, in order that persons may be in 
the same employ within the meaning 
of such provision, that both should 
have been hired and working under 
the same person. Thompson v. Kies- 
ter, supra. 


[b] Effect of nonliability for com- 
pensation.—The fact that the person 
causing an injury was not liable for 
compensation is not the controlling 
factor in determining whether or not 
the industrial commission has exclu- 
sive jurisdiction; the determination 
depends on whether or not the person 
causing the injury and the injured 
employee were in the same .employ. 
Thompson v. Kiester, 283 P. 1018, 141 
Okh. 69. 


[ec] Dlustration.—A drilling con- 
tractor employed to drill an oil well 
and an employee of a rig contractor 
were “in the same employ” within the 
meaning of the above provision, both 
being regarded as ernployees of the 
lessee of the oil land who had em- 
ployed the rig and drilling contrac- 
tors. ‘Thompson v. Kiester, 283 P. 
1018, 141 Okl. 69. 


79. See cases infra this note. 


[a] In New York (1) under the act 
prior to amendment, the above rule 


: 


ployee (Shelter v. Grobsmith, 257 N.Y. 
S. 353, 143 Mise. 380. But see Caldana 
v. Buezenburg, 200 N.Y.S. 468, 206 
App.Div. 183 [holding that the fact 
that the common employer was within 
the compensation act could be set up 
as a defense]), (2) and by the person- 
al representative of a deceased em- 
ployee (Judson vy. Fielding, 237 N.Y.S. 
348, 227 App.Div. 430 [aff 171 N.E. 
798, 253 N.Y. 596]). (3) In reaching 
this conclusion the view was taken 
that the provision of § 29 of the Com- 
pensation Act that an injured em- 
ployee or the dependents of a deceased 
employee shall elect to take compen- 
sation or to pursue his remedy against 
a person not in the same employ if 
the injury or death is caused by the 
negligence or wrong of such person 
did not require an election of remedies 
in the case of coemployees. Judson v. 
Fielding, supra. (4) By a recent 
amendment of § 29 of the Compensa- 
tion Act the right to compensation or 
benefits under the act is madé the 
exclusive remedy of the dependents 
of a deceased employee when such em- 
ployee is killed by the negligence or 
wrong of another in the same employ. 
L. (1934) § 695. 


80. Perry v. Beverage, 214 P. 146, 
121 Wash. 652 [rev judgm of lower ct 
209 P. 1102]. 


[a] Thus where, under such an 
act, plaintiff, who was a workman 
within the compensation act, was as- 
saulted by the superintendent of his 
employer, the assault growing out of 
his employment, no recovery could 
be had outside of the compensation 
act against the superintendent, re- 
gardless of whether or not the term 
“employer,” as used in Remington 
Comp. St. § 7680, reserving a right of 
action to the injured workman for any 
excess of damage over the amount re- 
ceived or receivable under the act 
where the injury results from the de- 
liberate intention of the employer to 
produce such injury, be construed to 
include a superintendent if there is no 
showing as to the excess of damages. 


Wash. 652 [rev judgm of lower ct 209 
P. 1102]. 


81. Wheeler v. New York, N. H. & 
H. R. Co., 153 A: 159, 212: Conn. 510: 


82. Application of state compensa- 
tion acts to injuries sustained in, in- 
terstate commerce in general see su- 
pra §§ 49-52. 


83. See supra § 1559. 


84 Goldsmith v. Payne, 133 N.E. 
52, 800 Ill. 119; Brown v. Illinois 
Terminal Co., 237 Ill.App. 145 [aff 150 
N.E. 242, 319 Ill. 326]; McMullen v. 
Illinois Cent. R. Co., 234 Ill.App. 416; 
Runge v. Chicago Junction Ry. Co., 
226 Ill.App. 187. See Stevens v. Illi- 
nois Cent. R. Co., 137 N.E. 859, 306 
Ill. 370 (apparently recognizing rule). 


85. Goldsmith v. Payne, 133 N.E. 
52, 300 Ill. 119. See Stevens v. Illinois 
Cent. R. Co., 187 N.E. 859, 306 Ill. 370 
(apparently recognizing rule). But 
see Reed v. Cleveland, C., C. & St. L. 
Ry. Co., 220 Ill.App. 6 (where the 
right to recover was denied). 


86. Negligence of employer as de- 
fense in action by, or for benefit of, 
employer or insurer see infra § 1611. 


87. Rome Ry. & Light Co. vy. Jones, 
127 S.E. 786, 33 Ga.App. 617; General 
Box Co, v. Missouri Utilities Co., 
(Mo.) 55 S.W.(2d) 442; Bristol Tele- 
phone Co. v. Weaver, 243 S.W. 299, 146 
Tenn. 511. See Milosevich v. Pacific 
Electric Ry. Co., 230 P. 15, 68 Cal.App. 
662; Fidelity & Casualty Co. v. Cedar 
Valley Electric Co., 174 N.W. 709, 187 
Iowa 1014; Brown vy. Southern Ry. 
Co., 162 S.E. 618, 202 N.C. 256 (all 
eoree cases apparently recognizing 
rule). 


88. Bristol Telephone Co. v. Weav- 
er, 243 S.W. 299, 146 Tenn. 511. 


89. The Nicoline Maersk, 53 F.(2d) 
103; The Aden Maru, 51 F.(2d) 599; 
The Kokusai Kisen Kabushiki Kaisha, 
44 F.(2d) 659; The Pacific Pine, 31 F. 
(2d) 152. 
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compensation under the act exclusive;°° but a ves- 
sel owned by the employer of a stevedore who is in- 
jured while at work on such vessel is not a “third 
person” within the meaning of such provision,®* and 
in such ease the provision for exclusive lability pre- 
vents a proceeding against the vessel.°? 


[§ 1570] d. Liability of Third Person Dependent 
on Place of Injury. In a few states there are, or have 
been, provisions permitting an injured employee®® 
or the dependents of a deceased employee®* to main- 
tain an action against a person not in the same 
employ for an injury or death which occurred away 
from the plant of the employer, but denying the 
-right to maintain such action where the injury oc- 
curred at such plant.®> Such a provision should be 
given the same liberal construction in favor of the 
employee as is given to any other part of the com- 
pensation act.2® While the question as to what con- 
stitutes “the plant of the employer” within the mean- 
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ing of such a provision is governed by the terms of 
the act where it defines what such “plant” shall in- 
clude,®? in some of the cases certain general rules 
have been laid down in construing the provision in 
question.°’ Thus the view has been taken that the 
boundaries of the “plant” must be inflexible and 
limited.°® So the right of control over the place 
where the injury occurred is important,’ and it has 
been asserted that the “plant” does not include more 
than that part of the employer’s fixed property of 
which he has exclusive cdntrol,? but that it does in- 
elude a place which is a part of the fixed property 
of the employer, where, in so far as the operations 
involved are concerned, the employer has exclusive 
control and can provide means for the protection of 
his employees,*? regardless of whether the place is 
actually on the real estate of another than the em- 
ployer. In respect of a public street or highway, 
the “plant” of an employer does not include that por- 


90. The Pacific Pine, supra. 


91. Samuels vy. Munson S. S. Line, 
63 F.(2d) 861. 


92. Samuels v. Munson §S. S. Line, 
supra. 


93. See statutory provisions. 


[a] Statutory provision construed 
or applied.—(1) In general. King v. 
Union Oil Co. of California, (Or.) 24 
P.(2d) 345, 25 P.(2d) 1055; Senter v. 
Peninsula Lumber Co., 220 P. 139, 109 
Or. 325; Hicks v. Peninsula Lumber 
Co., 220 P. 133, 109 Or. 305; Anderson 
vy. Bauer, 264 P. 410, 146 Wash. 594; 
Mathewson v. Olmstead, 218 P. 226, 
126 Wash. 269. (2) Where an em- 
ployee was away from his employer’s 
plant at the time he was injured by 
the negligence of a third person, the 
fact that the work he was then doing 
was closely connected with the plant 
did not of itself defeat his right to 
elect to sue the third person, instead 
of accepting compensation from his 


employer. Burns v. Johns, 216 P.. 2, 
125 Wash. 387. (3) And see cases In- 
fra notes. 


For discussion, of change in Wash- 
ington act see infra note 95 [b]. 


94, Martin v. Matson Nav. Co., 244 
F. 976. 


95. Matheny v. Edwards Ice Ma- 
chine & Supply Co., 39 F.(2d) 70 [cert 
den 50 S.Ct. 464, 281 U.S. 765, 74 L.Ed. 
1173] (Oregon statute); Black v. 
Northern Pac. Ry. Co., 214 P. 82, 66 
Mont. 538; King v. Union Oil Co, of 
California, (Or.) 24 P.(2d) 345, 25 P. 
(2d) 1055. See Bruce v. McAdoo, Obi 
P. 772, 65 Mont. 275 (where, however, 
the widow and children of a deceased 
employee had applied for and received 
compensation from the employer un- 
der the compensation act). a 


[a] Employee of county injured on 
highway.—Minor county employee in- 
jured while serving water to men con- 
structing road for county when oil 
company was unloading gasoline for 
use in tractors was injured at the 
plant of his employer and was not en- 
titled to sue oil company for injuries. 
King v. Union Oil Co. of California, 
(Or.) 24 P.(2d) 345, 25 P.(2d) 1055. 


[b] In Washington (1) “the pro- 
viso [of an earlier statutory provi- 
sion] expressly preserving the right 
of action at law for the death of an 
employee, resulting from an injury 
‘occurring away from the plant of the 
employer,’ clearly shows an intent to 
except from that provision of the act, 
pao) SE ee eee ae 


abolishing all private controversies 
and all rights of civil action, what, 
but for such provision, would have 
been abolished, and, as the right of 
civil action ig alone preserved when 
the injury occurs ‘away from the 
plant of the employer,’ then it is not 
preserved, but is abolished, when it 
occurs at the plant of the employer.” 
Meese v. Northern Pac. R. Co., 206 F. 
922, 226 [rev 211 F. 254, 127 C.C.A. 622 
(rev 36 S.Ct. 223, 239 U.S.614, 60 L. 
Ed. 467)]. See to same effect Stertz 
v. Industrial Insurance Commission, 
158 P. 256, 91 Wash. 588. (2) By sub- 
sequent amendments (L. [1927] ¢ 310p 
816 § 2; L. [1929] ¢ 132 p 325 § 1) the 
right to bring an action against one 
not in the same employ has apparent- 
ly been broadened in some respects by 
omitting reference to the plant of the 
employer and narrowed in others 
Denning v. Quist, 19 P.(2d) 656, 
Wash. 83; Robinson v. McHugh, 
P. 330, 158 Wash. 157, 295 P. 921, 160 
Wash. 703. (3) Exception from right 
to bring action of action against em- 
ployer or workman engaged in ex- 
trahazardous employment see supra 
§ 1559. 


96. Scott v. Pacific Warehouse Co., 
255 P. 138, 143 Wash. 245; Burns v. 
Johns, 216 P. 2, 125 Wash. 387; Carl- 
son v. Mock/ 173 P. 637, 102 Wash. 557 
[op aff on reh en banc 176 P. 2, 104 
Wash. 691]. 


97. Black v. Northern. Pac. 
Co., 214 BP. 82, 66 Mont. 538. 


[a] Spur track to which employer 
has access.—Under a provision of an 
act that the “plant” of the employer 
shall include the place of business of 
a third person while the employer has 
access to or control over such place 
of business for the purpose of carry- 
ing on his usual trade, business, or 
occupation, a spur track on which the 
injury occurred, constructed for the 
purpose of loading, for transportation, 
coal taken from a mine operated by 
the employer of the injured employee, 
was a part of the “plant” of the em- 
ployer since the employer had access 
to such track and it was indispensable 
to the conduct of the employer’s busi- 
ness, and the employee could not, 
therefore, maintain an action for dam- 
ages against the railroad company 
which hauled the cars over such track. 
Black v. Northern Pac. Ry. Co., 214 
P. 82, 66 Mont. 538. 


Ry. 


98. See passim infra text and note 
99 et seq. 
99. Burns v. Jones, 216 P. 2, 125 


Wash. 387. 


1. Scott v. Pacific Warehouse Co., 
255 P. 138, 148 Wash. 245. 


[a] Elevator used by several ten- 
ants.—(1) Lessor of a warehouse was 
liable to tenant’s employee using com- 
mon elevator as for injury not on em- 
ployer’s “plant,” within the Work- 
men’s Compensation Act. Scott v. 
Pacific Warehouse Co., 255 P. 138, 143 
Wash. 245. (2) Such elevator operat- 
ed by the lessor for tenants was not 
rendered a part of the “plant” of the 
employer by statutory definition of 
“workshop” contained in Remington 
Comp. St. § 7675. Scott v. Pacific 
Warehouse Co., supra. 


2. Mathewson v. Olmstead, 218 P. 
226, 126 Wash. 269; Carlson v. Mock, 
173 P. 687, 102 Wash. 557 [op aff on 
reh en banc 176 P. 2, 164 Wash. 691]. 


3. Boroughs v. Davis, 210 P. 196, 
121 Wash. 557 [op aff on reh en banc 
212 PP. 1043, 121. Wash. 557]. 


[a] Hoist constructed by general 
contractor.—Employee of subcontrac- 
tor injured while removing materials 
from a hoist constructed by a general 
contractor was not off the premises of 
his employer at fhe time of the injury. 
Denning v. Quist, 296 P. 145, 160 
Wash. 681. 


4 Boroughs v. Davis, 210 P. 196, 
121 Wash. 557 [op aff on reh en banc 
212 P. 1048, 121 Wash. 557]. See 
Meese v. Northern Pac. R. Co., 206 
BE. 222 [rev 2118. 254, 127 C.C. A. 622 
(rev 36 S.Ct. 223, 239 U.S. 614, 60 L. 
Ed. 467)] (where the right to bring 
an action for the death of an employee 
was denied under the Washington 
statute). 


[a] Thus, where a loading plat- 
form with an endless chain was used 
by a warehouse company as a part of 
its warehouse plant located on a de- 
fendant railroad company’s side track 
on which cars were loaded by opera- 
tions under the exclusive control of 
the warehouse company, injuries to 
its superintendent by switching opera- 
tions while he was on the track ex- 
amining the chain, because it was out 
of order occurre@ at the plant of the 
employer, regardless of whether the 
platform was located in a street or 
on railroad property, and therefore 
his common-law action against the 
railroad company for damages was 
barred. Boroughs v. Davis, 210 P. 196, 
121 Wash. 557 [op aff on reh en bane 
212 P. 1043, 121 Wash: 567]. 
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tion in which the traveling public has at least equal 
rights with the employer and over which the em- 
ployer has no oversight. and no means of protecting 
his employees from the negligent or wrongful acts 
of third persons,® and does not include that portion 
which is reserved and kept open for the use of the 
public;® but the mere fact that the place in ques- 
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tion is within the limits of a dedicated street does 


not prevent such place from being a part of the 
“plant” of an employer so as to exclude an action 
against a third person where the employer has ex- 
elusive control of such place in so far as the opera- 
tions involved are concerned and may provide means 
for the protection of his employees." The “plant” of 
a municipal corporation which is an employer in- 
eludes a particular portion of the street or highway 
where in respect thereof it has control, may, for 


purposes of repair, exclude the public therefrom, and 


5. Carlson v. Mock, 173 P. 637, 102 


» Wash. 557 [op aff on reh en banc 176 


.176 P. 2, 104 Wash. 691]. 


P. 2, 104 Wash. 691]. See Puget 
Sound Tract., etc., Co. v. Schleif, 220 
F. 48, 135 C.C.A. 616 (where an em- 
ployee of a contractor while con- 
structing a manhole from the surface 
of a street to the underground pipes 
of the city water system was struck 
by a street car, he could maintain an 
action against the street car com- 
pany). 

[a] Contractor as employer.—(1) 
The term “plant” could not be applied 
to a public street or highway in which 
the general traveling public had at 
least equal rights with an employer 
who was occupying such street or 
highway in the performance of a pav- 
ing contract where the employer had 
no oversight or method of protecting 
his employees from the negligent or 
wrongful acts of third persons. 
Mathewson v. Olmstead, 218 P. 226, 
126 Wash. 269; Carlson v. Mock, 173 
P. 637, 102 Wash. 557 [op aff on reh 
(2) Accord- 
ingly an employee of such a con- 
tractor could maintain an action to 
recover damages for an injury sus- 
tained by being run over by defend- 
ant’s automobile traveling along a 
street where such employee was work- 
ing. Mathewson v. Olmstead, supra. 


[b]. Street railroad company as 
employer.—(1) Where a track oiler 
employed by a street car company was 
injured by an automobile driven by a 
third person near a street intersec- 
tion, the injury did not occur at the 
plant of the employer within the 
Workmen’s Compensation Act so as to 
prevent such employee from bringing 
an action against such third person. 
Carlson v. Mock, 173 P. 637, 102 Wash. 
557 [Lop aff on reh en banc 176 P. 2, 
104 Wash. 691]. (2) An employee of a 
street railroad company injured by 
the automobile of a third person, 
while engaged in repairing the track 
of that company, which track crossed 
another street car line, was injured 
away from the plant of the employer. 
Anderson v. Bauer, 200 P. 576, 117 
Wash. 70. 


6G; -Burns: wv. Johns) 216 2P., 25125 
Wash. 387. 


[a] Municipal corporation as em- 
ployer.—(1) Even if the poles and 
wires of an electric line owned and 
operated by a municipal corporation, 
which were placed alongside a street, 
were part of the employer’s “plant,” 
within Remington Comp. St. § 7675, 
giving an election of remedies to a 
workman injured by the negligence 
of others while not in the employer’s 
plant, the extent of the plant must be 
limited at least to,the space surround- 


« 


ing and beneath them which was 
necessary and convenient for their 
care and upkeep, and did not extend 
to any portion of the paved part of the 
street alongside of which they were 
placed. Burns v. Johns, 216 P. 2, 125 
Wash. 387. (2) In such case a line- 
man in the employ of the municipal 
corporation engaged in stringing addi- 
tional wire along the electric line was 
“away” from his employer’s plant 
when he stepped into the paved por- 
tion of the street alongside of which 
the line was erected for the purpose 
of swinging a wire up above certain 
trees, and, therefore, had a right to 
sue the driver of an automobile which 
struck and injured him. Burns v. 
Johns, supra. (3) City teamster in- 


jured while driving team to the city, 


barn was not injured at employer’s 
“plant,’”’ and could maintain an action 
against a third person not in the same 
employ. Wade v. Harris, 262 P. 234, 
146 Wash. 218. 


7. Boroughs v. Davis, 210 P. 196, 
121 Wash. 557 [op aff on reh en banc 
2b eer lO4S et oL Wash: .550 ie 


8. Zenor v. Spokane & I. E. R. Co., 
186 P. 849, 109 Wash. 471. Compare 
cases supra note 5 [a]. 


[a] Municipal employee engaged 
in paving work. — City employee, 
working on_ streets, in heating and 
pouring asphalt, was working at his 
employer’s “plant,’’ and was not en- 
titled to sue driver of automobile in- 
juring him. Shockey v. Royal Bak- 
ing Powder Mfg. Co., 244 P. 549, 138 
Wash. 223. 


{b] Bridge in a city is a part of 
the “plant” or ‘premises’ of the city, 
within the meaning of Workmen’s 
Compensation Act (Remington Code 
[1915] § 6604—3), and a carpenter 
engaged in repairing a city bridge 
could not maintain an action against 
an electric railway, whose alleged 
negligence in stringing its wires under 
the bridge caused injury to him. 
Zenor v. Spokane & I. E. R. Co., 186 P. 
849, 109 Wash. 471. 


{c] Employee of municipal street 
railroad.—(1) An employee of a 
street railway system owned by a 
city was not working “away from the 
plant” while engaged in repairing the 
track on the city street, and could not 
maintain an action against one whose 
automobile struck and injured such 
employee, his remedy being solely 
against the industrial fund provided 
by Workmen’s) Compensation Act 
(Remington Code [1915] § 6604—3). 
Diblasio v. Hunter, 213 P. 470, 124 
Wash. 98. (2) An employee of a 
municipal corporation who was _ in- 
jured while engaged in his work as a 
track oiler on a municipal street car 


[§ 1571] e. Election of Remedies; 
Electing To Take, Compensation as Bar or Defense 
to Action’°—(1) In General. By the provisions of 
some compensation acts, an employee injured under 
such circumstances as to afford him a right to com- 
pensation as against his employer, and also to im- 
pose a liability in damages on a third person, has 
aright. to elect whether he will seek compensation or 
damages;1* he cannot recover both damages and com- 
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may take the steps necessary to insure the safety 
of its employees while engaged thereon.® 
ing the right to bring an action against a third per- 
son, the court has refused to construe the act as re- 
quiring a determination that the “plant” of the em- 
ployer accompanies the employee wherever he may 
go to perform services for his employer.® 


As affect- 


Taking, or 


®. 


system was injured at the “plant” of 
his employer and couid not maintain | 
an action against the third person who 
caused the ‘injury. Murphy vy. 
Schwartz, 252 P. 152, 142 Wash. 69. 


{[d] Lamp  trimmer.—City  em- 
ployee knocked off ladder while trim- 
ming street light was on employer’s 
“premises,” preventing action prior to 
the amendment of the act by L. (1927) 
ec 310 § 2 against a third person. Rob- 
inson v.. McHugh, 291: P.- 330; 158 
Wash. 157, 295 P. 921, 160 Wash. 7038. 


9. Martin v. Matson Nav. Co., 244 
EF. 976 (earlier provision of Washing- 
ton act). 


[a] Thus, where it was alleged 
that an employee received injuries 
which resulted in his death while en- 
gaged in making repairs on a vessel 
while such vessel was at a pier, away 
from the plant of the employer, a de- 
pendent of such employee was not, 
on the facts alleged, prevented from 
maintaining an action ugainst a third 
person who, it was claimed, caused the 
injury. Martin v. Matson Nav. Co., 
244 F. 976 (earlier provision of Wash- 
ington act). 

10. Effect of employer’s or insur- 
er’s failure or refusal to sue see in- 
fra § 1603. 


11. U.S.-—The Aden Maru, 51 F. 
(2d) 599; Hunt v. Bank Line, 35 F. 
(2d) 136; The Pacific Pine, 31 F.(2d) 


152 (in all three cases Federal Long- 
shoremen’s and Harbor Workers’ Act 
was involved). 


Mass.—Barry v. Bay State St. R. 
Co., 110 N.E.:+ 10381, 222 Mass. 366; 
Turnquist v. Hannon, 107 N.E. 4438, 219 
Mass. 560. 

Mich.—Valisano vy. Chicago & N. W. 
Ry. .Co., 225 N.W. 607, 247 Mich. 301; 
Brabon v. Gladwin Light & Power 
Co., 167 N.W. 1024, 201 Mich. 697; 
Albert A. Albrecht Co. v. Whitehead 
& Kales Iron Works, 166 N.W. 855, 
200 Mich. 109. 


Minn.—Behr y. Soth, 212 N.W. 461, 
170 Minn, 278. 


N.Y.—Louis Bossert & Sons vy. Piel 
Bros., 182 N.Y.S. 620, 112 Mise. 117; 
Sabatino v. Thomas Crimmins Con- 
tracting Co., 168 N.Y.S. 495, 102 Misc. 
ee 172 N.Y.S. 917, 186 App.Div. 

Okl.—FEagle-Picher Lead Co. v. Kir- 
by, 235 P. 176, 109 Okl. 96; Ridley 
v. United Sash & Door Co., 224 P. 
351, 98 Okl. 80. 


See Pawlak v. Hayes, 156 N.W. 464, 
162 Wis. 503, L.R.A.1917A 392 (rec- 
ognizing rule); Hunt vy. G. A. Grier & 
Sons, (Que.) 27 Rev.Leg. 368 (em- 
ployee is not required to bring action 


1534 [71 C.J] 


pensation,!? cannot elect to take compensation and 
also to bring an action against a third person,’* and 
cannot proceed concurrently at common law for dam- 
ages and under the compensation act for compensa- 
tion.1* It has broadly been stated that when a bind- 


ing election is made, it is final.*® 


where an election is provided for, the employer or 
insurer may, under some acts, prosecute an action 
against the person liable for the injury notwithstand- 
ing the person entitled has elected to take compen- 
sation,!® and such person may be entitled to a bene- 


against third person). 


[a] Necessity for existence of at 
least two remedies.—Word “elect,” 
as used in compensation act, requir- 
ing injured employee to elect remedy, 
contemplates existence of at least two 
remedies. Ladd v. Hudson, 288 P. 
331, 143 Okl. 174. : 


[b] Waiver, settlement, or release. 
—wWhere an employee has elected to 
bring an action against the third per- 
son wrongdoer, pursuant to Work- 
men’s Compensation L. § 29, he may 
waive his rights against the wrong- 
doer and settle or release the action 
without the consent of the state com- 
pensation or industrial commission 
or of the insurer. O’Brien v. Lodi, 
157 N.E. 925, 246 N.Y. 46. 


[c] In Utah (1) a provision of the 
act which in terms makes the recov- 
ery of compensation exclusive even 
where the injury is caused by one 
not in the same employment has been 
construed in the light of another pro- 
vision which recognizes the right of 
action against a third person not in 
the same employment so as to permit 
the injured employee to elect whether 
to take compensation or to bring an 
action against the third person. In- 
dustrial Commission of Utah v. Wa- 
satch Grading Co., 14 P.(2d) 988, 80 
Utah 223. (2) An earlier provision 
of the act made specific provision for 
an election see Leva v. Utah Fuel 
Co., 199 P. 659, 58 Utah 388 (Comp. 
TeePLOLT CS esL33 ). 


12. Hunt v. Zako, 137 N.E. 728, 
243 Mass. 565; Barry v. Bay State St. 
R. Co., 110 N.E. 1031, 1032, 222 Mass. 
366; Turnquist v. Hannon, 107 N.E. 
443, 219 Mass. 560; In re Cripp, 104 
N.E. 565, 216 Mass. 586, Ann.Cas. 
1915B 828; Eagle-Picher Lead Co. v. 
Kirby, 235 P. 176; 109 Okl. 96; Ridley 
v. United Sash & Door Co., 224 P. 351, 
352, 98 Okl. 80 [quot C.J.]; Woodcock 
Vie Ondon mere, Wine COs. [LOLS IY 3 kB; 
139, 6 B.W.C.C. 471; Page v. Burt- 
well, [1908] 2 K.B. 758, 1 B.W.C.C. 
267; Oliver v. Nautilus Steam Ship- 
pine Co;, [1903) 2°K.B= 63955 WAC-E. 
65; Huckle v. Council, 4 B.W.C.C. 113 
pati 3s Bawec: Cr 53657 26) 2D. Fes 80i1 
Mahomed y. Maunsell, 1 B.W.C.C. 269; 
Murray v. North British R. Co., 41 
Sc.L.Rep. 383; Mulligan v. Dick, 41 
Sc.L.Rep. 77; Tong v. Great North- 
ern R. Co., 4 W.C.C; 40)986); 21 0-Rep. 
N.S. 802. See Jordan v. Orcutt, 181 
N.E. 661, 279 Mass. 413 (recognizing 
rule). Compare Wright vy. Lindsay, 
5 B.W.C.C. 531, [1912] S.C. 189 (where 
the receipt of compensation under an 
agreement for repayment if success- 
ful against a third person was held 
not to bar an action). 


13. Hunt v. Bank Line, 35 F.(2d) 
136 (Federal Longshoremen’s and 
Harbor Workers’ Act); Moseley v. 
Lily Ice Cream Co., 300 P. 958, 38 Ariz. 
417; Breital v. Hinderstein, 258 N.Y. 
S. 237, 236 App.Div. 203 [aff 185 N.E. 
736, 261 N.Y. 556]; Hagle-Picher Lead 
Co. v. Kirby, 235 P. 176, 109 Okl. 96. 


Even, however, 


[a] Where binding election to take 
compensation is made (1) the injured 
employee cannot thereafter maintain 
an action against a_ third person. 
Moseley v. Lily Ice Cream Co., 300 
P. 958, 38 Ariz. 417; Roecklein v. 
American Sugar Refining Co., 226 N. 
Y.S. 375, 222 App.Div. 540; Sabatino 
v. Thomas Crimmins Const. Co., 168 
N.Y.S. 495, 102 Mise. 172 [aff 172 N. 
Y.S. 917, 186 App.Div. 891]; Miller v. 
New York Rys. Co., 157 N.Y.S. 200, 
171 App.Div. 316; Louis Bossert & 
Sons v. Piel Bros., 182 N.Y.S. 620, 112 
Mise. 117; Eagle-Picher Lead Co. v. 
Kirby, 235 P. 176, 109 Okl. 96. See 
Schubert u.<«Finklestein, 155 N.E. 906, 
244 N.Y. 588 (apparently recognizing 
rule). (2) Injured employee cannot 
at same time receive and retain com- 
pensation and bring an independent 
action in his own name against such 
third party. Eagle-Picher Lead Co. 
v. Kirby, supra..;.(3)>—Im an em- 
ployee’s action against a third per- 
son, the employer’s failure to pay 
the compensation award or secure its 
payment which exposed him to an 
action was immaterial, where defend- 
ant had paid the award to the com- 
mission, but plaintiff employee had 
refused to accept it, even though the 
industrial commission subsequently 
attempted to set aside the award. 
Sabatino vy. Thomas Crimmins Const. 
Co., 168 N.Y.S. 495, 102 Mise. 172 [aff 
172 N.Y.S. 917, 186 App.Div. 891]. 


[b] Claim for, and award of, com- 
pensation as defense.—(1) Where the 
act provides for an election and for 
an assignment to the person liable 
for compensation of the cause of ac- 
tion against the person liable for dam- 
ages (see infra § 1588), defendant 
may set up as a defense that plain- 
tiff employee made a claim for com- 
pensation and received an award. 
Miller v. New York R. Co., 157 N.Y.S. 
200, 171 App.Div. 316. (2) This right 
is not to be denied on the theory that 
payment of cormpensation is a pay- 
ment of insurance (Miller v. New 
York R. Co., supra), (3) or because 
the compensation is fixed by data not 
admissible in evidence in an ordinary 
action (Miller vy. New York R. Co., 
supra). 


[ec] In Wisconsin (1) the view has 
been expressed that, under the pro- 
vision that the making of a lawful 
claim for compensation shall operate 
as an assignment of any cause of 
action in tort which the employee 
may have against any person other 
than the employer, where the em- 
ployee proceeds for compensation he 
loses his right to his remedy against 
the third person who caused the in- 
jury. Pawlak v. Hayes, 156 N.W. 
A64,: 162, WiS412008,0 Lak, ALO DTA 392. 
See McGarvey v. Independent Oil, etce., 
Co., 146 N.W. 895, 156 Wis. 580 (ap- 
parently to same effect). (2) The 
right of the employee, who has made 
a claim for compensation, to maintain 
an action against a third person has 
been recognized, however, where the 
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ficial interest in the amount recovered in excess of 
the amount of compensation;'7 and under such an 
act, according to some cases, the fact that the em- 
_ ployee or the dependents of a deceased employee 
have proceeded to obtain compensation is not a de- 
fense to an action for damages.*® 
a statutory or constitutional requirement, an em- 
ployee is not required to make an election,'® and the 
fact that he has received compensation under the act 
does not prevent. the maintenance of an action against 
a third person who caused the injury.*° 


In the absence of 


Some pro- 


employer reassigned the claim to the 
employee. Cermak v. Milwaukee Air 
Power Pump Co., 211 N.W. 354, 192 
Wis. 44. bs 


14. Labuff * Worcester Consol. 
ota Ry. Co., 12Q N.E. 381, 231 Mass. 


15. Travelers’ Ins. Co. v. Brass 
Goods Mfg. Co., 146 N.E. 3877, 239 
N.Y. 273, 37 U.R.A. 826; Breital vy. 


Hinderstein, 258 N.Y.S. 237, 236 App. 
Div. 203 [aff 185 N.E. 736, 261 N.Y. 
556]. See Schubert vy. Finklestein, 
155 N.E. 906, 244 N.Y. 583 (apparent- 
ly recognizing rule). 


16. See infra § 1588. 
17. See passim infra §§ 1652-1657. 
18. Early v. Burt, 7 P.(2d) 95, 134 


Kan. 445, 12 P.(2d) 1117, 185 Kan. 717; 
Scott v. Missouri Pac. R. Co., (Mo.) 62 
Bag) 834 (Kansas compensation 
act). 


19. Newark Pav. Co. v. Klotz, 91 
A. 91, 85 N.J.Law 432 [aff 92 A. 1086, 
86 N.J.Law 690]; Merrill v. Marietta 
Torpedo’ Co., 92 S.E. 112, 79 W.Va. 
669, L.R.A.1917F 1043. 


[a] In Illinois. (1) where the in- 
jury is caused by a person other than 
the employer and such person is not 
bound by the compensation act, the 
injured employee is not put to his 
election between claiming compensa- 
tion under the act and bringing an ac- 
tion against such person for damages 
at common law (O’Brien v. Chicago 
City Ry?) Co.;. 137° N.214,0305 201 
244, 27 A.L.R. 479; Gones v. Fisher, 
122 N.E. 95, 288 Ill. 606), (2) and such 
employee may, under Workmen’s 
Compensation Act § 29, prosecute an 
action for damages and the claim for 
prosecution at the same time (O’Brien 
v. Chicago City Ry. Co., supra; Gones 
v. Fisher, supra; Moscarelli v. Shel- 
don, 247 Ill.App. 352). (3) So, where 
the injured employee was acting out- 
side the reasonable requirements of 
his employment when the injury oc- 
curred, the right to sue a third per- 
son who caused the injury and who is 
within the compensation act is not 
defeated by the fact that the em- 
ployee applied for compensation. 
Anderson v. Chicago, B. & Q. R. Co., 
250 Ill.App. 92. (4) Under an earlier 
form of the act the right of the em- 


| ployee to proceed both for compensa- 


tion and damages was expressly giv- 
en see Houlihan vy. Sulzberger & Sons 
Co., 118 N.E. 429, 282 Ill. 76 [aff 204 
IllL.App. 449] (where Workmen’s Com- 
pensation Act [1911] § 17 was consid- 
ered). (5) Action against third per- 
Eee act in general see supra § 


20. Iowa.—Bilack v. Chicago Great 


Western R. Co., 174 N.W. 774, 187 
Iowa 904. 
Neb.—Muncaster  v. Graham Ice 


Cream Co., 172 N.W. 52, 103 Neb. 379. 


N.J.—Jacowicz v. Delaware, etce., R. 
Co., 92 A. 946, 87 N.J.Law 273, Ann. 
Cas.1916B 1922 and note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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visions in terms recognize the right of an employee 
to maintain such an action notwithstanding his re- 
Under some acts, which 
in general permit the maintenance of an action not- 
withstanding the payment of compensation, the view 
has been taken that an employee who has applied 
for and accepted compensation may not maintain 
an action for damages against a foreman in the same 
employ who caused the injury, where the injury 
was received while the employee and the foreman 
were acting in the regular course of their employment 
and was not caused willfully, wantonly, or malicious- 
ly.2?. Some acts which do not require an election give 
the employer or insurer rights against, or the right 
to reimbursement out of the amount recovered from, 


ceipt of compensation.” 


a third person.” 


Ohio.—The Trumbull Cliffs Fur- 
nace Co. v. Schachovsky, 146 N.E. 306, 
111 Ohio St. 791; Herbruck v. Burg- 
er Iron Co., 186 N.E. 372, 44 Ohio App. 
475; Ohio Traction Co. v. Washing- 
ton, 6 Ohio App. 273; Vayto v. River 
Terminal & Railway Co., 18 Ohio N. 


P.N.S. 305. See Arnold v. Ohio Gas & 
Electric Co., 162 N.E. 765, 28 Ohio 
ree) 434 (apparently recognizing 
rule). 


Pe.—Scalise v. F. M. Venzie & Co., 
152 -A. 90, 301 Pa. 315; Zimmer v. Ca- 
sey, 146 A. 130, 296 Pa. 529; Gallivan 
v. Work Co., 136 A. 228, 288 Pa. 443. 


W.Va.—Merrill v. Marietta Torpe- 
do Co., 92 S.E. 112, 79 W.Va. 669, L.R. 
A.1917F 1048. 


[a] Double recovery.—The view 
has been taken that it is not inequita- 
ble to allow the workman to have two 
recoveries, one under the compensa- 
tion act and one in an action against 
a third person. Trumbull Cliffs Fur- 
nace Co. vy. Schachovsky, 146 N.E. 306, 
111 Ohio St. 791. 


[b] Injury by coemployee who re- 
ceives compensation.—An employee, 
injured through the alleged negli- 
gence of a coemployee, was not pre- 
cluded from bringing an _ action 
against such coemployee because both 
received compensation. Zimmer  v. 
Casey, 146 A. 130, 296 Pa. 529. 


[c] Employer and third person 
joint tort-feasors.—Even where the 
third person and the employer were 
joint tort-feasors, the rule has ap- 
parently been applied. Ohio Traction 
Co. v. Washington, 6 Ohio App. 273. 
See General Box Co. v. Missouri Util- 
ities Co., (Mo.) 55 S.W.(2d) 442 (ap- 
parently recognizing rule). 


[d]. Receipt of compensation as 
defense.—(1) Fact that the employee 
has received compensation does not 
constitute a defense to an action by 
the employee against the person lia- 
ble for the injury (Black v. Chicago 
Great Western Ry. Co., 174 N.W. 774, 
187 Iowa 904. See Chicago & N. W. 
Ry. Co. v. Booten, 57 F.(2d) 786 [per 
Kenyon, J.]). (2) notwithstanding the 
act provides for the subrogation of the 
employer in case the employee recov- 
ers compensation (Black v. Chicago 
Great Western Ry. Co., supra). 


[e] Release given to the employ- 
er on payment of compensation will 
not discharge the third person under 
some acts. Jacowicz v. Delaware, 


etce., R. Co., 92 A. 946, 87 N.J.Law 
273, Ann.Cas.1916B 1922 and note. 
[f] In Georgia (1) prior to the 


amendment of Aug. 16, 1922 (L. 
{1922] p 185), which provided for 
crediting on the compensation claim 
the amount of damages recovered 
from a third person, the mere fact 


: 
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Option under act and common-law election com- 
pared and distinguished. The exercise of the op- 
tion given by a compensation act to claim compensa- 
tion under the act or to proceed at law against a 
third person has been distinguished from an election 
of remedies under doctrines of the common law?* 
in that the option granted by the act provides for 
an election under statutory provisions which speci- 
fy the conditions and terms of the election,?° but 
the analogy is such that the rules of pleading and 
proof applicable to election of remedies under com- 
mon-law doctrines apply to the exercise of the op- 
tion under the act.?° 


Right and obligation to elect in case of. death by 
wrongful act.*7 It is sometimes provided in express 


terms for an election by the dependents of a deceas- 


that the employee had received com- 
pensation from his employer did not 
prevent the maintenance of an action 
for damages against a third person 
and the recovery of damages therein. 
Hotel Equipment Co. y. Liddell, 124 
S.E. 92, 32 Ga.App. 590. (2) Compen- 
sation provided under the Workmen’s 
Compensation Act, prior to such 
amendment, was in the nature of in- 
surance money, and its receipt by the 
injured employee could afford no 
ground on which third person, as 
wrongdoer causing injury, could es- 
cape liability. Hotel Equipment Co. 
v. Liddell, supra. (3) Such receipt 
did not prevent proceeding against 
third person as wrongdoer, even if 
the compensation paid should be re- 
garded as damages, since full satis- 
faction was not intended by the act. 
Hotel Equipment Co. v. Liddell, su- 
pra. (4) In any event mere receipt 
of payments for an injury which did 
not arise out of, and in the course 
of, the employment would be a mere 
gratuity and would not be a defense 
to an action against a third person. 
Hotel Equipment Co. v. Liddell, su- 
pra. 


[g] Under Illinois act (1) the fact 
that an employee received compensa- 
tion did not prevent an action against 
a third person who, although within 
the compensation act in so far as his 
business. was concerned, was not at 
the time of the injury engaged in any 
work that would bring him within the 
act. Cipperly v. Carmack, 258 Ill. 
App. 593. But see Reed v. Cleveland, 
C., ©) & SiXL Ry Co:;*220' TLApp: 6 
(where the right of an injured em- 
ployee to maintain an action against 
a railroad company which at the time 
of the injury was engaged in inter- 
State commerce was denied on the 
ground that, as the employer had a 
right of action against such com- 
pany for the amount paid the em- 
ployee under the act, to permit the 
employee to recover would subject 
such company to a double penalty, 
and that a construction of the act so 
as to permit both recoveries would 
render the act unconstitutional). (2) 
Facts that the employee had actually 
been paid compensation by his em- 
ployer and that the employee, employ- 
er, and the person who caused the in- 
jury were subject to the act did not 
prevent the maintenance of an ac- 
tion against such person if the injury 
did not occur under circumstances 
which rendered compensation legally 
payable, Kelly-Atkinson Construc- 
tion Co. vy. Foreman Bros. Banking 
Co., 219 Ill.App. 345. (3) Where the 
injured employee was acting outside 
the reasonable requirements of his 
employment when the injury occur- 
red, the right to sue a third person 
who caused the injury and who is 


within the compensation act is not 
defeated by the fact that the em- 
ployee received compensation. Gross 
v. Cuneo Press, Inc., 251 Ill.App. 560; 
Anderson v. Chicago, B. & Q. R. Co., 
250 Ill.App. 92. (4) Where the in- 
jury occurred in a state other than 
Illinois and the corporation other 
than the employer, that was charge- 
able with negligence which caused the 
injury, was not at the time of the 
injury operating under the Illinois 
act, the fact that the injured employee 
received compensation under the Il- 
linois act did not prevent the main- 
tenance of an action against the third 
person. Henriksen v. Crandic Stages, 
216 Iowa 6438, 246 N.W. 913. 


[f] In Texas (1) under the origi- 
nal Workmen’s Compensation Act 
(Acts 33d Leg. [1913] ¢ 179 [Vernon’s 
Sayles Civ. St. Annot. (1914) arts 
5246h—5246zzzz]), recovery of and set- 
tlement with the insurance carrier 
did not bar recovery from a third 
person by whose negligence the in- 
jury was caused, there being no pro- 
vision to that effect. Fox v. Dallas 
Hotel Co., 240 S.W. 517, 111 Tex. 461; 
City of Austin v. Johnson, (Civ.App.) 
204 S.W. 1181 [aff (Commn.App.) 240 
S.W. 523]. (2) For later provisions 
see infra § 1573. 


21. Van Zandt v. Sweet, 204 P. 860, 


56 Cal.App. 164; Bogoratt v. Pratt & 
Whitney Aircraft Co., 157 A. 860, 114 


Conn. 126; Wheeler vy. New York, N. 
Pods HRs Con aod An 150 bt en@onh: 
510. See Milosevich v.\ Pacific Elec- 


tric, Kyi« Co: 2305 Pwelbn6omCaleAD i 
662 (apparently recognizing rule). 


22. Landrum v. Middaugh, 160 N. 
E. 691, 117 Ohio St. 608. 


Liability of coemployee in general 
see supra § 1565. 


23. See passim infra §§ 1588, 
1652-1657. 

24. Tocci’s Case, 168 N.E. 744, 269 
Mass. 221, 67 A.L.R. 236; Owens v. 
oe Const. Co., 168 A. 549, 105 Vt. 

25. Tocci’s Case, 168 rte 744, 269 
Mass. 221, 67 ALR. 23 

26. Owens v. Lane cha Co., 
(Vt.) 168 A. 549. 

[a] Person seeking to benefit by an 


alleged exercise of the option must 
plead and prove that the option was 
duly exercised. Owens v. Lane 
Const. Co., (Vt.) 168 A. 549. 


27. Acceptance of compensation 
under act of another state see infra 
notes 42—46. 


Under particular provisions 
passim infra §§ 1572-1577. 


What constitutes, and validity of, 
election see infra §§ 14579-1586. 


see 
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ed employee between taking compensation and seek- 
ing damages from a third person,”® and under the 
construction given other acts a provision for making 
an election or exercising an option applies in the 
ease of an injury causing the death of an employee, 
although such provision in terms refers only to an 
injured employee.?® A provision of the act which 
in terms makes the recovery of compensation ex- 
elusive even where the injury is caused by one not 
in the same employment has been construed in the 
light of another provision which recognizes the right 
of action against a third person not in the same em- 
ployment so as to permit an election by the de- 
pendents of a deceased employee.*° Where the bene- 
ficiaries or dependents have accepted the benefits of 
the compensation act, an action against a third per- 
son may not be maintained by such beneficiaries or 
dependents where the provision for election includes 
such beneficiaries or dependents either expressly? 
or by the construction given such provision.?? Un- 
der some acts the right of election exists only when 
the injury resulting in death, caused by one not in 
the same employ, occurs away from the plant of the 


WORKMEN’S COMPENSATION ACTS 


[§ 1571 


employer.?* In the absence of any constitutional or 
statutory provision for an election the view has been 
taken that an election to take compensation or to 
bring an action for wrongful death is not required,** 
and the fact that the beneficiaries or dependents of 
a deceased employee have accepted compensation un- 
der the act does not prevent the maintenance of an 
action against a third person for causing the death 
of such employee.?® Under the English act, where 
the employee was paid compensation for a period be- 
fore his death, it has been held that after his death 
an action for damages cannot be maintained.*® 


Failure of employer to comply with act. Under 
some acts the duty to elect does not exist where the 
employer has failed to comply with the ache 


Maritime tort. Attempted el@ction to take com- 
pensation for the death of an“employee which is 
the result of a maritime tort and not compensable 
under the state act under which the election was 
attempted does not, it has been held, prevent the per- 
sonal representative of the deceased employee from 
bringing an action for damages for such death.** 


28. See statutory provisions. 


99. U.S.—Canadian Pac. Ry. Co. v. 
Morim, 54 F.(2d) 246 (Vermont act); 
Workmen’s Compensatidn Exchange 
vy. Chicago, M. St. P. & P. R. Co., 45 
¥.(2d) 885 (Idaho act). 


Del.—Silvia v. Scotten, 122 A. 513, 
32 Del. 295. 


Mass.—Hall v. Henry Thayer & Co., 
113 N.E. 644, 225 Mass. 151. 


Mich.—City of Grand Rapids _v. 
Crocker, 189 N.W. 221, 219 Mich. 178. 


30. Robinson v. Union Pac. R. Co., 
261 P. 9, 70 Utah 441. 


[a] AsSignment of cause of ac- 
tion.— Under the provision of the act 
that no dependents shall be granted 
compensation unless they shall as- 
sign any cause of action against the 
person responsible for, or causing, 
the death, to the state insurance fund, 
or to the person liable for the pay- 
ment of compensation, the depend- 
ents are not compelled to make the 
assignment and an action by the per= 
sonal representative of the deceased 
employee will lie. Robinson v. Un- 
ion Pac. R. Co., 261 P. 9, 70 Utah 441. 


Assignment as condition precedent 
to claiming compensation in general 
see infra § 1612. 


31. Hanke v. New York Consol. R. 
Co., 168 N.Y.S. 234, 181 App.Div. 53. 


{a] In Maryland (1) prior to the 
enactment of L. (1920) c 456 § 4, 
amending Workmen’s Compensation 
Act, § 58, dependents of a deceased 
employee after accepting compensa- 
tion, were not entitled to bring an ac- 
tion against a third person even in the 
name of the employer. Bethlehem 
Steel Co. v. Raymond Concrete Pile 
Go., 118 A. 279, 141 Md. 67. (2) Not- 
withstanding the provision of § 58 
that ‘in case of joint tort-feasors” 
the deceased employee’s personal rep- 
resentative or dependents could pro- 
ceed against both, a surviving wife 
and children who had claimed and 
been awarded compensation under the 
act could not recover damages for 
death in an action against a_ third 
person where the death resulted from 
the joint negligence of such third 
person and the employer. City of 
Hagerstown v. Schreiner, 109 A. 464, 
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135 Md. 659. (8) After the amend- 
ment of § 58 by L. (1920) ¢ 456 § 4 and 
L. (1922) c 308 § 2 a widow who had 
accepted for her husband’s death un- 
der the act could recover damages 
from a third person only in compli- 
ance with the terms of the act. Bar- 
rett v. Indemnity Ins. Co., of North 
America, 136 A. 542, 152 Md. 258. 


32. Workmen’s Compensation Ex- 
change v. Chicago, M., St. P. SPOOR: 
Co., 45 F.(2d) 885 (Idaho act); Sil- 
via v. Scotten, 122 A. 513, 32 Del. 295; 
Hall v. Henry Thayer & Co., 113 N.E. 
644, 225 Mass. 151; City of Grand 
Rapids v. Crocker, 189 N.W. 221, 219 
Mich. 178. 


33. See infra § 1576. 


34. Ohio Public Service Co. v. 
Sg ts 160 N.E. 687, 117 Ohio St. 


{a] Im Illinois the personal repre- 
sentative of a deceased employee is 
not put to an election between taking 
compensation under the act and seek- 
ing to recover damages from a third 
person wrongdoer who is not bound 


by the act. Moscarelli v. Sheldon, 
247 Ill.App. 352. 
35. Ohio Public Service Co. Vv. 


Sharkey, 160 N.E. 687, 117 Ohio St. 
586; Kenning v. Interurban Railway 
& Terminal Co., 18 Ohio N.P.N.S. 526; 
Biddinger v. Steininger-Taylor Co., 18 
Ohio N.P.N.S. 42; Scalise v. KF. M. 
Venzie & Co., 152 A. 90, 301 Pa. 315. 


[a] In Illinois, under the compen- 
sation act of 1911 the fact that the 
widow of a deceased employee had 
accepted compensation under the act 
did not prevent an action by her as 
administratrix against a third person. 
Houlihan v. Sulzberger & Sons Co., 
118 N.E. 429, 282 Ill. 76 [aff 204 Ill. 
App. 449]. 


[b] In Georgia (1) the above rule 
has been applied or recognized (Rome 
Ry. & Light Co. v. Jones, 127 S.B. 
786, 33 Ga.App. 617; Atlantic Ice & 
Coal Corporation y. Wishard, 119 S. 
E. 429, 30 Ga.App. 730), (2) and prior 
to the amendment of the compensa- 
tion act of 1920 by Acts (1922) p 185, 
which amendment provided for subro- 
gation and for the reduction of com- 
pensation by the amount of damages 
recovered, both remedies were avail- 
able (Atlantic Ice & Coal Corporation 


v. Wishard, supra). (3) In a case 
which arose after such amendment it 
was held that the widow of an em- 
ployee killed in the line of duty could 
maintain a suit for his death against 
a third person, where death resulted 
from the negligence of such third per- 
son and the latter and the employer 
were not joint tort-feasors, although 
the widow had been awarded and ac- 
cepted compensation under Work- 
men’s Compensation Act (Acts [1920] 
p 167), less than the value of her hus- 
band’s life, where she offered to ac- 
count for the contpensation awarded 
and received and prayed that a part 
of the recovery, equal to the compen- 
sation awarded, be for the use of the 
person paying the award. Athens Ry. 
& Electric Co. v. Kinney, 127 S.B. 290, 
160 Ga. 1. 


{c] In Wisconsin the fact that the 
employee’s administratrix accepted 
compensation did not bar an action 
against a coemployee of the deceased 
employee, whose negligence caused 
the death, where the employer reas- 
signed the cause of action to the ad- 
ministratrix. McGonigle v. Gryphan, 
229 N.W. 81, 201 Wis. 269. 


36. Gray v. North British R.-Co., 
8 Baw,.6: Gu 3735. 119451) S.C 24d: 


37. State v. Hughes Oil Co., 226 N. 
W. 586, 58 N.D. 581. 


38. Liverani v. John T. Clark & 
Son, 176 N.Y.S. 725. See The Emilia 
S. De Perez, 248 F. 480, 160 C.C.A. 490 
(where the employee of a _stevedore, 
injured in loading a vessel, received 
payment from insurer of his employ- 
er pursuant to Texas Workmen’s Com- 
pensation Act, acceptance of such 
payment did not bar claim against 
the vessel, the Texas act not being 
applicable, and amounted at most to 
pro tanto satisfaction). Compare 
Lumber Mut. Casualty Ins. Co. of 
New York v. Edward A. Thompson, 
Ine., 244 N.Y.S: 20, 187 Misc. 379, 235 
N.Y.S. 646, 184 Misc. 370 [appeal dism 
for want of substantial federal ques- 
tion 52 S.Ct. 499, 286 U.S. 57] Cwhere 
the right of insurer, who had paid 
compensation for a maritime tort to 
the employee, to maintain an action 
as assignee under Workmen’s Com- 
pensation L. § 29 was recognized). 


[a] Rule applied, where the injury 
was received while the employee was 
engaged in loading a vessel and the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Claims against United States. The right of a per- 
son employed by the United States acting in one 
capacity, either to claim compensation under the 
Federal Employees’ Compensation Act or to pur- 
sue a remedy for damages against the United States 
where the injury was sustained by an operation con- 
ducted by the United States in another capacity has 
been recognized,®® but where such employee accepts 
compensation under the compensation act, he may 
not pursue the remedy for damages.*° Where com- 
pensation was accepted under the War Risk Insur- 
anee Act for an injury to, or the death of, a soldier 
or enlisted man of the United States Army, the 
personal representative of such soldier or enlisted 
man could not recover in an action for damages 
against the director general of railroads, based on 
the latter’s alleged negligence in the operation of 
a railroad under federal control.*1 


Compensation accepted under law of another 
state.42 Fact that an employee has accepted com- 
pensation under the act of a particular state, which 
does not require an election, does not prevent his 
maintaining an action against a third person in an- 
other state where the employee is not within the 
compensation act of such other state, even if the act 
of such other state prevents an employee who is sub- 
ject to the act and who has accepted compensation 
from suing a third person;** and the acceptance of 
compensation for the death of an employee, under 
the act of another state, does not, it has been held, 
bar an action by the personal representative for such 
death, at least where such act does not require an 
election.44 There is authority for the view that the 
acceptance of compensation for the death of an em- 
ployee under the compensation act of one state which 
renders such acceptance an election may not preju- 
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dice the rights of defendant in an action by the per- 
sonal representative in another state where the ac- 
cident and death occurred,**® but that if such accept- 
ance inured to the advantage of defendant he may 
avail himself of such advantage.*® 


Effect on liability of third person and who bene- 
fited by provisions. Provisions for an election or for | 
the exercise of an option, where the act also gives 
to the employer or insurer rights against the per- 
son liable for an injury to, or death of, an employee, 
are not, according to some cases designed to benefit 
such person,*? but are intended for the benefit of the 
employer,*® or do not discharge the liability.*® 


[§ 1572] (2) Right or Duty To Elect under Par- 
ticular Provisions—(a) Option To Claim Compensa- 
tion or To Proceed for Damages. According to some 
cases, a provision that the injured employee may at 
his option either claim compensation under the act 
or obtain damages from, or proceed at law against 
the person liable other than the employer for dam- 
ages provides for an election,®° denies to the injured 
employee the benefit of both remedies,®4 and pre- 
vents an action by him against the third person where 
the injured employee has elected to take compensa- 
tion,®? at least where such action is for the sole 
benefit of the employee.5? Such provision has been 
construed to apply where the claim is for the death 
of an employee notwithstanding such provision in 
terms refers only to an injured employee,’* and 
when dependents have duly exercised the option to 
take compensation, they cannot thereafter proceed 
against a third person.®® In some jurisdictions, how- 
ever, the view has been taken that since such pro- 
vision is not intended for the benefit of a third 


death occurred on shore, and plaintiff 
had proceeded under the compensa- 
tion act when he thought or was ad- 
vised that it was the only relief ob- 
tainable. Liverani v. John T. Clark 
& Son, 176 N.Y.S. 725. 


39. Hines v. Dahn, 267 F. 105 [cert 
gr 41 S.Ct. 147, 254 U.S. 627, 65 L.Ed. 
446, and aff 42 S.Ct. 320, 258 U.S. 421, 
66 L.Ed. 696]. 


40. Dahn v. Davis, 42 S.Ct. 320, 258 
U.S. 421, 66 L.Ed. 696 [aff 267 F. 105]. 
See Dahn v. McAdoo, 256 F. 549 
(where a demurrer to a petition was 
overruled). 


[a] Action against director gen- 
eral of railroads.—A mail clerk em- 
ployed by the United States, electing 
to receive compensation under the 
Federal Employees’ Compensation 
Act for injuries caused by the neg- 
ligence of the director general of rail- 
roads during the period of war-time 
control of railroads by the United 
States, could not thereafter recover 
against the director general. Dahn 
Vv. Davis, 42 -S8:Ct. 320,-258..U.S. 421, 
66 L.Ed. 696 [aff 267 F. 105]. 


41. Sandoval v. Davis, 278 F. 968 
(where apparently the remedy under 
the War Risk Insurance Act was re- 
garded as exclusive). 


42. Conflict of laws in general see 
supra §§ 45-48. ' 

43. Solomon v. Call, 166 S.E. 467, 
159 Va. 625. 

[a] State’s public policy was not 
contravened by permitting an injured 
employee, accepting compensation 
under Pennsylvania compensation 
Act, to sue third persons in Virginia 


ie Cy 971 


‘ 


for damages. Solomon v. Call, 166 S. 
BK. 467, 159 Va. 625. 


44. Reutenik v. Gibson Packing 
Co., 231 P. 773, 182° Wash. 108, 37 A. 
L.R. 830 (where the receipt of com- 
pensation was regarded as merely the 
acceptance .of insurance). 


45. Saloshin v. Houle, 155 A. 47, 
85 N.H. 126. 


46. Saloshin v. Houle, supra. 


47. Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 198 
N.Y.S. 264, 120 Misc. 332 [aff 202 N. 
Y.S. 950, 208 App.Div. 759]. 


Rights of employer or insurer 
against third person in general see 
infra §§ 1588-1612. 


48. Walters v. Eagle Indemnity 
Co., (Tenn.) 61 S.W.(2d) 666. 


49. Marion County Const. Co. v. 
Kimberlin, 184 N.B. 574, 96 Ind.App. 
145; Artificial Ice & Cold Storage Co. 
v. Walz, 146 N.E. 826, 86 Ind.App. 534; 
Book v. City of Henderson, 197 S.W. 
449, 176 Ky. 785; Becker v. Eastern 
Massachusetts St. Ry. Co., 181 N.B. 
757, 279 Mass. 435; Royal Indemnity 
Co. v. J. G. White Engineering Cor- 
poration, 198 N.Y.S. 264, 120 Misc. 332 
[aff 202 N.Y.S. 950, 208 App.Div. 759]. 
See Donohue v. Thorndike & Hix, 109 
A. 187, 119 Me. 20 (apparently recog- 
nizing rule). 


[a] In Kansas, prior to L. (1927) c 
232 § 4, Workmen’s Compensation Act 
§ 5, which permitted proceedings both 
for damages and compensation, pro- 
vided that the employee should not 
recover both damages and compensa- 
tion, and gave the person paying com- 


pensation the right of indemnity 
rom a third person and of subroga- 
tion to the rights of the employee, 
was not intended to be for the benefit 
of the third person or to relieve him 
from liability. Moeser vy. Shunk, 226 
P. 784, 116 Kan. 247. 


50. Tandsetter v. Oscarson, 217 N. 
W. 660, 56 N.D. 392. See Canadian 
Pac. Ry. Co. v. Morin, 54 F.(2d) 246 
(recognizing rule under Vermont 
act); Workmen’s Compensation Ex- 
change v. Chicago, M. St. P. & P. R. 
Co., 45 F.(2d) 885 (recognizing rule 
under Idaho act). 


51. Davis v. Central Vermont Ry. 
Co., 113 A. 539, 95 Vt. 180. See Work- 
men’s Compensation Exchange v. 
Chicago, MiiSt) aPil& PR. -Co.y 4508. 
(2d) 885 (recognizing rule under 
Idaho act). 


52. Workmen’s Compensation Ex- 
change v. Chicago, M. St. P. & P. R. 
Co., supra (Idaho Comp. St. § 6220); 
Travelers’ Insurance Co. v. Foss, 130 
A. 210, 124 Me. 399; Tandsetter v. 
Oscarson, 217 N.W. 660, 56 N.D. 392. 


53. Davis v. Central Vermont Ry. 
Co., 113, At, 539595 SV tee £80; 


54. Canadian Pac. Ry. Co. v. Morin, 
54 F.(2d) 246 (Vermont act); Work- 
men’s Compensation Exchange y. Chi- 
cago, M. St. P. & P. R. Go., 45 F.(2d) 
885 (Idaho act). See Travelers’ Ins. 
Co. v. Evans, 143 A. 290, 101 Vt. 250 
(apparently recognizing rule). 


55. Workmen’s Compensation BPx- 
change v. Chicago, M. St. P. & P. R. 
SOBER F.(2d) 885 (Idaho Comp. St. 
§$ G24 rE 
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person who caused the injury,>* the fact that the 
injured employee has claimed and accepted com- 
pensation does not prevent an action by him against 
such third person.®* So under a provision of the 
act that the injured employee may claim compen- 
sation or bring an action against the person other 
than the employer, who is liable, construed in con- 
nection with a provision that if the employee elects 
to take compensation the employer or the compen- 
sation board will be subrogated to the rights of the 
employer, the view has been taken that an election 
to take compensation under the act does not neces- 
sarily prevent the employee from subsequently bring- 
ing an action against a third person,®® even though 


there is no arrangement with the compensation board : 


permitting the employee to withdraw his election and 
to proceed with the action,°® although in such case 


notice should be given to the board before the entry | 


of judgment for the purpose of permitting it to pro- 
tect its interests.°° 


[$ 1573] (b) Option To Proceed for Compensa- 
tion or Damages but Not for Both. Under an act 


giving the option to an employee either to .claim | 


compensation from insurer or employer or to seek 
damages from a third person, but providing that the 
employee or dependents may not proceed against 
both, it is usually held or recognized that an elee- 
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tion is provided for,*! and that, where the person 
entitled to compensation duly elects to take compen- 
sation under the act, he may not also maintain an 
action against the third person who caused the in- 
jury,°? for the sole benefit of the employee.®* Such 
provision has so been construed as to apply to a 
claim for the death of the employee notwithstanding 
in terms it refers only to an injured employee*%* 
and, as so construed, prevents an action by de- 
pendents or a personal representative who have duly 
elected or exercised the option to take compensa- 
tion,®® for their own benefit.2¢ Even where such 
election is provided for, however, under some acts, 
the insurer may bring an action in the name of the 
employee or personal representative against the per- 
son liable for damages notwithstanding an election 
to take compensation,§*? and the person who has 
elected to take compensation may have a beneficial 
interest in the amount recovered.**® So notwithstand- 
ing such a provision and a provision for subrogation 
of insurer,®® in view of other provisions recogniz- 
ing and preserving a substantial right of the em- 
ployee for the recovery of damages even though he 
first proceeds for compensation under the act,7° the 
view has been taken that the injured employee may, 
after obtaining an award, and receiving payment, of 
compensation, bring an action against a third per- 
son,*+ especially where the insurance earrier fails 


56. Lowe v. Morgan’s Louisiana &|v. St. Paul Union Stockyards, 227 N. 


T. R. & S. S. Co., 90 So. 429, 150 La. 
9 


a 


o 


57.. Lowe v. Morgan’s Louisiana 
& T. R. & S. S. Co., supra (case aris- 
ing before the amendment of Act 
[1914] No. 20 § 7 by Act [1920] No. 
247). 

58. Toronto Ry. Co. v. Hutton, 59 
Can.Super. 413 (also as to withdraw- 
al of election); Cooper v. C. N. O. R. 
Co., 55 Ont.L.R. 256; McIver v. Tam- 
mi, 49 Ont.L. 179, 62 Dom.L.R. 534. 


[a] Control of action.—Only effect 
of election is that control of action 
passes to compensation board. Toron- 
to Ry. Co. v. Hutton, 59 Can.8.C. 413. 


59. McIver v. Tammi, 49 Ont.L. 
179, 62 Dom.L.R. ‘534. 


60. McIver v. Tammi, supra. 


61. Labuff v. Worcester Consol. St. 
Ry. Co., 120 N.E. 381, 231 Mass. 170; 
Barry v. Bay State St. R. Co., 110 N. 
BE. 1031, 222 Mass. 366; Valisano vy. 
Chicago & N. W. Ry. Co., 225 N.W. 
607, 247 Mich. 301. 


[a] In Minnesota the provision 
applies, under certain circumstances, 
where the person liable for the injury 
is subject to provisions of the act 
as to compensation. Ott v. St. Paul 
Union Stockyards, 227 N.W. 47, 178 
Minn. 313; Carlson yv. Minneapolis St. 
Ry. Co., 173 N.W. 405, 143 Minn. 129. 


Furtherance of common enterprise 
or accomplishment of same or related 
purposes under Minnesota act see in- 
fra § 1577. 


62. Valisano v. Chicago & N. W. 
Ry. Co., 225 N.W. 607, 247 Mich. 301. 


{a] In Minnesota (1) under such 
a provision, applicable if “any party 
other than the employer” is liable for 
the death or injury and is subject to 
the provisions of the act as to com- 
pensation and the injury is sustained 
under specified circumstances, where 
an election has duly been made, the 
employee may not maintain an action 
for damages against such party. Ott 


W. 47, 178 Minn. 313; Uotila v. Oliver 
Iron Mining Co., 206 N.W. 937, 165 
Minn. 475. See Prebeck v. Village of 
Hibbing, 240 N.W. 890, 185 Minn. 303 
(where judgment for defendant on 
pleading was properly awarded on the 
ground that plaintiff administratrix, 
who as widow of a deceased employee 
had received compensation, was not 
the real party in interest). See Carl- 
son y. Minneapolis St. Ry. Co., 173 N. 
W. 405, 143 Minn. 129 (recognizing 
rule). (2) “Any other party than the 
employer,’”’ as used in such provision, 
includes an employee as well as an 
employer, subject to the act. Behr vy. 
Soth, 212 N.W. 461, 170 Minn. 278. 
(3) Thus a member of a municipal 
fire department who was injured by 
the act of the chief of the depart- 
ment could seek compensation from 
the municipality or damages from the 
chief but not both. Behr y. Soth, 212 
N.W. 461, 170 Minn. 278. 


63. Barry v. Bay State St. R. Co., 
110 N.E. 1031, 222 Mass. 366. 


64 O’Brien vy. Wilmington Provi- 
sion Co., (Del.) 148 A. 294; Silvia v. 
Scotia, 122 A. 518, 32 Del. 295; Hall 
v. Henry Thayer & Co., 113 N.E. 644, 
225 Mass. 151; Turnquist v. Hannon, 
107 N.E. 448, 219 Mass. 560; City of 
Grand Rapids v. Crocker, 189 N.W. 
221, 219 Mich. 178; Dettloff v. Ham- 
mond, Standish & Co., 161 N.W. 949, 
195° Mich. 117. 


[a] Action where no election to 
take compensation made.—Notwith- 
standing provisions for an election 
between taking compensation and pro- 
ceeding for damages and for the sub- 
rogation of the employer, the mere 
fact that the widow of a deceased em- 
ployee is entitled to compensation 
does not constitute a defense to an ac- 
tion by her against a person who 
caused the death where there has 
been no election to take compensation 
and the conditions precedent to the 
subrogation of the employer do not 
exist. O’Brien vy. Wilmington Provi- 
sion Co., (Del.) 148 A. 294. 


509; 


65. Silvia v. Scotia, 122 A. 513, 32 
Del. 295; City of Grand Rapids v. 
Crocker, 189 N.W. 221, 219 Mich. 178. 
See Gray v. Brown &'Sehler Co., 166 
N.W. 930, 200 Mich. 177 (where the 
right to recover was denied). Com- 
pare Naert v. WeStern Union Tele- 
graph Co., 172 N.W. 606, 206 Mich. 68 
(where the court said that the act in 
question nowhere compelled election 
on the part of the dependent of a de- 
ceased employee as it did on the part 
of the injured employee himself); 
Vereeke v. City of Grand Rapids, 168 
N.W. 1019, 203 Mich. 85 (where the 
right to recover both damages and 
yar ami was upheld under the 
acts). 


[a] Action under either survival 
act or death act by an administrator 
is barred by an election to take under 
the compensation act. City of Grand 
Rapids v. Crocker, 189 N.W. 221, 219 
Mich. 178. 


66. Hall v. Henry Thayer & Co., 
113 N.E. 644, 225 Mass. 151. 


67. See infra § 1619. 
68. See infra §§ 1648-1651. 


69. Right of employer or insurer 
to enforce remedy of employee in gen- 
eral see infra § 1588. 


70. Hanson v. _ Ponder, (Tex. 
Commn.App.) 300 S.W. 35; Wm. Cam- 
eron & Co. v. Ganble, (Tex.Civ. App.) 
216 S.W. 459. 


Right of employee to share in re- 
ties in general see infra §§ 1648— 


71. Hanson vy. Ponder, (Tex. 
Commn.App.) 300 S.W. 35, 3 S.W.(2d) 
426 [mod (Civ.App.) 293 S.W. 219, and 
motion to retax’ costs gr (Commn. 
App.) 5 S.W.(2d) 767];. Haynes vy. 
Bernhard, (Tex.Civ.App.) 268 S.w. 
Lancaster v. Hunter, (Tex.Civ. 
App.) 217 S.W. 765. See Hardin v. 
Rust, (Tex.Civ.App.) 294 S.W. 625 
(where the acceptance by a minor em- 
ployee of a small payment by insurer 
did not prevent an action against a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or refuses to bring the action’? or requests the em- 
ployee to sue,7® and a like rule applies in respect of 
an action for the death of an employee where such 
earrier fails or refuses to bring the action.*4 


[§ 1574] (c) Provision Permitting Proceeding 
Both for Compensation and Damages but Forbidding 
Collection, Recovery, or Receipt of Both. Under an 
act providing that an injured employee may either 
claim compensation or proceed against a third per- 
son for damages, or may proceed against both but 
may not collect from both, an employee,’® or if the 
provision is applicable in case of death of the em- 
ployee, his personal venemag wep a who has not 

ring an action against 
the third person for all damages caused by such per- 


accepted compensation may 


third person). Compare Brandon v. 
Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 58 S.W.(2d) 894 (where the 
necessity of electing was asserted). 


“There is to be found in section 6a, 
art. 8307, R. S. 1925, some language 
of different import, if separately con- 
sidered; but when the entire section 
is viewed in the light of the general 
purposes and nature of the Work- 
men’s Compensation Law, we believe 
the right [of the employee to sue 
the tort-feasor] persists. In that sec- 
tion it is declared that original elec- 
tion ‘to proceed at law against’ a per- 
son not a party to the insurance ar- 
rangement shall cut off the right to 
‘compensation under this law,’ but 
there is no comparable declaration 
about the effect of an original claim 
of compensation.” Hanson vy. Ponder, 
(Tex.Commn.App.) 300 S.W. 35, 40, 3 
S.W.(2d) 426 [mod on other grounds 
(Civ.App.) 293 S.W. 219, and motion 
to retax costs den (Commn.App.) 5 
S.W.(2d) 767]. 


{a] Estoppel.—In an action against 
a third person for injuries suffered 
by an employee of another who _was 
insured under the Workmen’s Com- 
pensation Act the principles of es- 
toppel had no application to plaintiff's 
cause of action, although he had been 
compensated for his injury by the em- 
ployer’s insurer claiming subrogation 
as against defendant for the amount 
of compensation paid. Panhandle & 
S. F. Ry. Co. v. Hurst, (Tex.Civ.App.) 
251 S.W. 538. 


[b] Assignment to insurer.—The 
rule has been applied notwithstanding 
the employee’s assignment to insurer 
of sg much of recovery as might be 
had, or would indemnify insurer. 
Lancaster v. Hunter, (Tex.Civ.App.) 
217 S.W. 765. 


72. See infra § 1603. 


73. Galveston, H. & S. A. Ry. Co. 
v. Mallott, (Tex.Civ.App.) 6 S.W.(2d) 
432. 


74. See infra § 1603. 


75. Marion County Const. Co. v. 
Kimberlin, 184 N.E. 574, 96 Ind.App. 
145. 

76. Bristol Telephone Co. v. Weav- 
er, 243 S.W. 299, 146 Tenn. 511, 


[a] Joint and concurrent negli- 
gence of employer.—Rule applies 
even though there was joint and con- 
current negligence of defendant third 
person and employer. Bristol Tele- 
phone Co. v. Weaver, 243 S.W. 299, 
146 Tenn. 511. 

77. ‘Pittsburgh, C., C. & St. L. R. 
Co. v. Keith, 146 N.E. 872, 89 Ind.App. 
233. 

[a] In Kansas (1) prior to L. 
(1927) c 232 § 4, under Workmen’s 
Compensation Act § 5, which permit- 


. 
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ted proceedings both for damages 
and compensation but provided that 
there could not be a recovery of both 
damages and compensation, an in- 
jured employee (Moeser v. Shunk, 
226 P. 784, 116 Kan. 247; Swader v. 
Kansas Flour Mills Co., 176 P. 143, 
144, 103 Kan. 378, 703) (2) or his de- 
pendents, if the injury resulted in 
death (Moeser v. Shunk, supra. See 
Swader v. Kansas Flour Mills Co., 
supra [apparently recognizing rule]), 
might proceed to recover compensa- 
tion and at the same time might 
maintain an action for damages. (3) 
The fact that the employee (Moeser 
v. Shunk, supra) (4) or his depend- 
ents, in case of his death (Moeser v. 
Shunk, supra), had proceeded to ob- 
tain compensation from the employer 
by settlement or otherwise was not a 
defense to the action for damages (5) 
and that fact could not be shown by 
defendant on the trial of such action 
(Moeser v. Shunk, supra). (6) Under 
such provision, one entitled under the 
compensation act, to prosecute an ac- 
tion against the employer and wrong- 
doing third party was not required to 
choose between the compensation al- 
lowed and the damages which he may 
recover until the action was deter- 
mined. Swader v. Kansas Flour Mills 
Co., supra. (7) Neither the recovery 
of an uncollectable judgment nor an 
unsuccessful attempt to realize there- 
on would bar plaintiff’s right to com- 
pensation under the act. See infra § 
1581. (8) “Recover” means “ ‘obtain,’ 
‘procure,’ ‘get,’ and the like; to get 
damages or compensation; . . . it 
means payment.” Swader vy. Kansas 
Flour Mills Co., supra. 


73. Pittsburgh etc., —R., (Co. Vv: 
Keith, 146 N.E. 872, 89 Ind.App. 233. 


[a] Thus (1) where an employee 
has been awarded compensation, he 
must then elect whether to receive 
compensation or to recover (Marion 
County Const. Co. v. Kimberlin, 184 N. 
E. 574, 96 Ind.App. 145), (2) and 
where he has had his claim for com- 
pensation awarded and has prosecut- 
ed his action for damages to judg- 
ment, he must then elect which he 
will collect (Pittsburgh, etc., R. Co. 
ey aaa 146 N.E. 872, 89 Ind.App. 


[b] In Kansas (1) prior to lL. 
(1927) ec 2382 § 4, under Workmen’s 
Compensation Act § 5, which permit- 
ted proceedings both for damages and 
for compensation, but provided that 
there could not be a recovery of both 
damages and compensation, the em- 
ployee was not entitled to obtain both 
damages and compensation. Swader 
v. Kansas Flour Mills Co., 176 P. 143, 
103 Kan. 378, 703. (2) Where an 
agreement, approved by insurer of 
the employer, has been entered into 
between the widow of a deceased em- 
ployee and the employer by which 
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son’s wrongful act, and the employee may have his 
claim for compensation awarded and also prosecute 
his action for damages to judgment.7* 
must, however, elect whether to collect compensa- 
tion or damages.*® 
employee who has received compensation under the 
act loses his right to bring an action in his own be- 
half to recover damages from a third person,’® at 
least where the employee collects compensation with- 
out reserving his right of action for damages,®° and 
it has been held that an employee who accepts com- 
pensation under the act may not recover an addition- 
al amount in an action against a third person.®? 
Under some acts of this general type, however, the 
acceptance of compensation does not necessarily bar 
an action against a third person.8? Thus in some 


The employee 


According to some cases an 


the latter agreed to make advances 
and the right of the widow to main- 
tain her action against a third per- 
son, and her right, if unsuccessful in 
such action, to proceed for compensa- 
tion is reserved, it seems that, if 
judgment is obtained against the 
third person, such person might then 
inquire if the employer or his insurer 
was entitled to the money. Moeser 
v. Shunk, 226 P. 784, 116 Kan. 247. 


79. City of Nashville v. Latham, 
28 S.W.(2d) 46, 160 Tenn. 581; Mitch- 
Foes Usilton, 242 S.W. 648, 146 Tenn. 


80. Keen vy. Allison, 60 S.W.(2d) 
158, 166 Tenn. 218. 


81... Pittsburgh, C., Cc. & St. L. 
Co. v. Parker, 132 N.E. 372, 134 N. 
890, 191 Ind. 686, 19 A.L.R. 751. 


82. See Stratton v. Sioux Falls 
Traction System, (S.D.) 206 N.W. 466 
(where the right of a personal repre- 
sentative to sue for the death of an 
employee was recognized notwith- 
standing dependents had obtained a 
judgment against the employer an 
appeal from which judgment was 
pending); and cases infra this note 
and notes 83 et seq. 


[a] In Kansas (1) prior to L. 
(1927) c 232 § 4, under Workmen’s 
Compensation Act § 5, which permit- 
ted proceedings both for damages and 
for compensation, but provided that 
there could not be a recovery of both 
damages and compensation, the fact 
that the injured employee (Riddle v. 
Higley Motor Co., 252 P. 231, 122 Kan. 
458) (2) or his dependents, in case of 
his death (Moeser y. Shunk, 226 P. 
784, 116 Kan. 247), had actually re- 
ceived compensation was not a de- 
fense to an action against a third 
person (3) and could not be shown by 
defendant on the trial of such action 
(Moeser v. Shunk, supra). (4) Re- 
ceipt of payments from the employee 
where compensation had not been as- 
certained, settled, or provided for by 
agreement, arbitration, action, or con- 
duct of the parties did not prevent 
the maintenance of an action against 
a third person. Stamps v. Missouri 
Pac. R. Co., 218 P. 1115, 113 Kan. 644, 
114 Kan. 477. (5) The fact that the 
widow of a deceased employee had 
entered into a contract with the em- 
ployer, which was consented to by 
the employer’s insurer, providing that 
the employer was to advance a speci- 
fied sum each month until the widow 
should have collected her judgment 
against a third person or it should be 
determined that such person was not 
liable, that the widow was to reim- 
burse the employer for whatever he 
might have advanced or was to pro- 
ceed to collect compensation from the 
employer if nothing was realized in 
the action against the third person, 
that the widow did not by the con- 


R. 
E. 
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jurisdictions the provision that the employee shall 
not collect both from the employer and from the third 
person has been construed to mean that to the ex- 
tent that the employee collects from one he may not 
collect from the other,’* and therefore that the col- 
lection of compensation does not bar an action to 
recover damages,®* but the recovery of full dam- 
ages by the employee is not allowed.*> Notwith- 
standing a provision of the general type here con- 
sidered in terms refers only to an injured employee, 
it has been so construed as to apply where the claim 
is for the death of an employee,*® and, as so con- 
strued, may prevent an action by a personal rep- 
resentative where compensation has been collected, 
at least where the action is brought under a statute 
which is primarily a survival statute.$7 Provisions 
of the general type here involved, considered in con- 
nection with provisions giving the employer the 
right to collect from a third person indemnity or 
compensation paid or payable,** have been regard- 
ed as an integral part of the scheme for compensa- 
tion,’® and as intended for the benefit of the em- 
ployer, and do not protect a negligent third person 


from liability for his negligent acts.°° eA 


[§ 1575] (d) Acceptance of Award or Procure- 
ment of Judgment Barring Alternate Proceeding. 
Under an act permitting an action against a third 
person before an award is made and providing that 


tract intend to accept compensation 
as provided by the compensation law, 
and the fact that the widow had re- 85 
ceived substantial payments under i 
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Owensboro, 233 S.W. 743, 192 Ky. 322 
(recognizing rule). 


See infra § 1649. 


[§§ 1574-1576 


the acceptance of an award or compensation under 
the act or the procurement of a judgment in the 
action shall bea bar to proceeding further with the 
alternate remedy, while, according to some cases, an 
injured employee may proceed concurrently against 
the employer and against a third person,®! the em- 
ployee or his personal representative cannot re- 
cover both compensation and damages for his sole 
benefit,°? and an employee who aecepts compensa- 
tion under the act may not also recover in his own 
behalf damages from a third person,®* but the ac- 
ceptance of an award by the employee constitutes a 
bar to an action by him only to the extent that he 
cannot maintain the action in his own name and 
for his own benefit.°* ~ 


[§ 1576] (e) Limitation as to Place of Injury.®° 
Under some acts the right of an*employee,°®® or of 
dependents of a deceased employee,*’ to elect to take 
compensation under the act or to seek a remedy 
against a third person who causes the injury is, 
or has been under éarlier provisions, limited to cases 
in which the injury occurs away from the plant 


of the employer and was due to the negligence or 
“wrong of another not in the same employ,®* and 


where the injury does not occur away from the plant, 
the person entitled to compensation is confined to 
seeking compensation.°® Where the injury occurs 
away from the plant and is due to the negligence 


94. Corrigan v. Stormont, 
170 S.E. 16. See Brown vy. Southern 
R,b@es, 1620 SE 61355 202 N:O25256 
(where an. action’ in the name of the 


(Va.) 


such contract did not constitute a de- 
fense to the action against the third 
person. Moeser v. Shunk, supra. 


{b] Im Rhode Island (1) under an 
act which in terms permits a proceed- 
ing against both the person liable for 
compensation and against a third per- 
son for damages, but provides that 
the employee shall not receive both 
damages and compensation, it has 
been held that the receipt of compen- 
sation does not prevent an action 
against a third person where there is 
an agreement between the employee 
and the person who has paid com- 
pensation for the reimbursement of 
such person. McArthur v. Dutee W. 
Flint Oil Co., 146 A. 484, 487, 50 R.I. 
226. (2) The fair meaning of the 
phrase that the employee “shall not 
be entitled to recover both damages 
and compensation” is that the em- 
ployee “shall not be permitted to re- 
ceive both for his own use;” the pur- 
pose of such phrase is to deny double 
compensation. McArthur vy. Dutee W. 
Flint Oil Co., supra. (3) If the em- 
ployee accepts compensation from his 
employer or other person liable to 
pay compensation, and he, or the per- 
son who paid compensation, relies on 
an agreement of the employee to re- 
turn the compensation, in the event 
damages are collected, such third 
person cannot complain that the 
rights of all concerned are to be set- 
tled by one suit. McArthur v. Dutee 
W. Flint Oil Co., supra; Mingo v. 
Rhode Island Co., 103 A. 965, 41 R.I. 
423. 


83. Book v. City of Henderson, 197 
S.w. 449, 176 Ky. 785. 


84. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127; 
Dillman v. John Diebold & Sons Coal 
Co., 44 S.W.(2d) 581, 241 Ky. 631; 
Book v. City of Henderson, 197 S.W. 
449, 176 Ky. 785. See Henderson vy. 


Recovery by employer or insurer 
of compensation paid or to be paid see 
infra §§ 1652, 1654. 


86. Davis v. Jessup, 2 F.(2d) 433 
(Indiana act); McCreary v. Nash- 
ville, GC. & St. L. Ry., 34 S.W.(2d) 
210, 161 Tenn. 691. 


87.. McCreary v. Nashville, C. & 
nee L. Ry., 34 S.W.(2d) 210, 161 Tenn. 


88. Right of employer or insurer 
to employee’s remedies against third 
person in general see infra 3 1588. 


89. Walters v. Eagle Indemnity 
Co., (Tenn.) 61 S.W.(2d) 666. 


90. See supra § 1571. 


91. Phifer v. Berry, 163 S.E. 119, 
202 N.C. 388. 


92.. Phifer y. Berry, 163 S.E. 119, 
202 N.C. 388. 


93. Virginia Electric & Power Co. 
v. Mitchell, 164 S.E. 800, 159 Va. 855 
Lop suppl on reh 167 S.E. 424, 159 
Va. 855]; D. KF. Tyler Corporation v. 
Evans, 159 S.E. 393, 156 Va. 576; Wil- 
liamson y. Wellman, 158 S.E. 777, 156 
Va. 417; Norfolk & W. Ry. Co. v. 
Paris, ,,15% Si). .1.819,; 156) *Vaiie2053 
Horsman. v. Richmond, F. & P. R. Co., 
157 S.E. 158, 155 Va. 934. 


[a] Employee’s admission as to 
election.—In injured employee’s ac- 
tion against third person, where de- 
fendant moved to require insertion 
of employer’s name in notice of mo- 
tion and the court stated that would 
be done after verdict, to which em- 
ployee made no objection, employee 
thereby admitted elected to accept 
compensation, barring his participa- 
tion in action for recovery (Code 
1920, § 1887 (12). Virginia Electric 
& Power Co. vy. Mitchell, 164 S.E. 800, 
159 Va. 855 [op suppl on reh 167 S.E. 
424, 159 Va. 855). 


personal representative of a deceased 
employee was maintainable). 


Action in name of employee for 
benefit of employer or imsurer see in- 
fra § 1619. 


95. What constitutes plant of em- 
ployer see supra § 1570. 


96. King v. Union Oil Co. of Cali- 
fornia, (Or.). 24 P.(2d) 345 [reh den 
25 P.(2d) 1055]. See Matheny v. Ed- 
wards Ice Machine & Supply Co., 39 
F.(2d) 70 [cert den 50 S.Ct. 464, 281 
U.S. 765, 74 L.Ed. 1173] (an employee 
who was injured at the plant of his 
employer as a result of the negli- 
gence of employees of a contractor 
who was doing work under a contract 
with the injured employee’s employer 
and who had made a claim for com- 
pensation under the Oregon compen- 
sation act could not maintain an ac- 
tion against such contractor). 


[a] In Washington the above rule 
was applicable prior to the amend- 
ment of 1927. Murphy vy. Schwartz, 
252 P. 152, 142 Wash. 69. See Robin- 
son v. McHugh, 291 P. 330, 158 Wash. 
157, 295 P. 921, 160 Wash. 703 (set- 
ting forth amendment ‘[l. (1927) ¢ 
310 p 816 § 2] which omitted refer- 
ence to the plant of the employer). 


What constitutes injury occ 
away from plant see supra § 1570. 


97. See statutory provisions; and 
Bruce v. McAdoo, 211. P. 7.72, 65 Mont. 
275 (where, however, the dependents 
of the deceased employee had applied 
for, and received,s compensation). 


98. King v. Union Oil Co. of Cali- 
ree (Or.) 24 P.(2d) 345, 25 P.(2d) 


99. Matheny v. Edwards Ice Ma- 
chine & Supply Co., 39 F.(2d) 70 [cert 
den 50 S.Ct. 464, 281 U.S. 765, 74 L. 
Ed. 1173] (Oregon statute). 


ay 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of one not in the same employ, the person entitled to 
compensation may! and must? make an election, and 
he cannot both claim compensation and also bring 
an action against a third person’ or, at least, can- 
not both obtain compensation and also recover dam- 
An employee is not, however, required to 
make an election by such provisions where at the 
time of the injury he’ was not on the premises or 
plant of his employer and was not in the course of 


ages.* 


his employment. 
[§ 1577] (f£) Limitation as to 


Common Enterprise or Accomplishment of Same or 
Some acts which contain provi- 
sions requiring an election where both the employ- 
er and the third person are subject to the act are 
by express terms applicable only where the employer 
liable for compensation and the other person legally 
liable for damages are engaged in the due course of 
business in furtherance of a common enterprise or 
in the accomplishment of the same or related purposes 


Related Purposes. 


[a] In Washington the above rule 
was applicable prior to the amend- 
ment of 1927. Murphy v. Schwartz, 
252 P. 152, 142 Wash. 69; Stertz v. In- 
dustrial Insurance Commission of 
Washington, 158 P. 256, 91 Wash. 588. 


See case supra note 96 [a] as to 
amendment. 


1. Anderson v. Bauer, 264 P. 410, 
146 Wash. 594, 200 P. 576, 117 Wash. 
70; Wade v. Harris, 262 P. 234, 146 
Wash. 218; Scott v. Pacific Ware- 
house Co., 255 P. 138, 143 Wash. 245; 
Burns vy. Jones, 216 P. 2, 125 Wash. 
387; Carlson v. Mock, 173 P. 637, 102 
Wash. 557, 176 P. 2, 104 Wash. 691. 
Compare, however, case supra note 96 
[a] as to amendment of Washing- 
ton act. 


[a] In Oregon L. § 6616 as amend- 
ed by L. (1925) ¢ 1383 § 1, an em- 
ployee injured away from the plant 
of his employer could proceed either 
under the statute to obtain an award 
of compensation or against the third 
person at common law. McDonough 
v. National Hospital Ass’n, 294 P. 351, 
134 Or. 451. 


2. Stertz y. Industrial Insurance 
Commission of Washington, 158 P. 
256, 91 Wash. 588. Compare, how- 
ever, case supra note 96 [a] as to 
amendment of Washington act. 


3. Holmes vy. Henry Jennings & 
Co., 7 F.(2d) 231 (Oregon statute); 
McDonough vy. National Hospital 
Ass’n, 294 P. 351, 134 Or. 451. 


4. See case infra this note. 


[a] In Washington in a _ case 
which arose prior to the amendment 
of 1927 [supra note 96 [a] it was 
held that, where an injured employee 
filed his claim for compensation and, 
after subsequently commencing an 
action for damages against a person 
not in the same employ, received and 
retained payments of compensation 
and signed a final approval of a settle- 
ment of his claim against the state 
fund with full knowledge that he was 
receiving payment from the state 
fund and releasing it from liability, 
such employee could not recover in 
the action for damages, even though 
he had signed the application for 
compensation without knowing that it 
Was such an application. Anderson 
v. Bauer, 264 P. 410, 146 Wash. 594, 
208 P. 259, 121 Wash. 112 [order of 
lower court aff on reh en banc on 
other grounds 213 P. 477]. Compare 
Puget Sound Traction, Light & Power 
Con va Schiecif, 2200. 48; 5 CCA 1 616 
(where in a case arising in the state 


; 
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in operation on the premises where the injury was 
received at the time of such injury;* where the em- 
ployer and the third person are not so engaged, an 
election is not required,’ and the fact that the em- 
ployee’ has been awarded, and is receiving from his 
employer, compensation does not prevent the main- 
tenance of an action against the third person.*® 
Where, however, the employer, the employee, and 
the third person are subject to the compensation act 


and the employer and the third person are so en- 


Furtherance of 


third person. 


ministratrix.1 


of Washington the recovery of dam- 
ages was permitted). 


5. Hoffman v. Hansen, 203 P. 53, 
118 Wash. 73. Compare Washington 
case supra note 96 [a] as to amend- 
ment of act. 


6. See statutory provisions. 


7. Duus v. Duus, 232 N.W. 114, 181 
Minn. 232; Gile v. Yellow Cab Corpo- 
ration of Minnesota, 225 N.W. 911, 
177 Minn. 579. See City of Red Wing 


v. Hichinger, 203 N.W. 622, 163 Minn. . 


54 (an employee of a municipal cor- 
poration, who was injured by a colli- 
sion between automobiles of defend- 
ants and who has a common-law ac- 
tion against third person for negli- 
gence and also a claim against em- 
ployer under the compensation act, 
may: pursue both). 


8. Gile v. Yellow Cab Corporation 
pF uee ete 225 N.W. 911, 177 Minn. 
Oy 


{a]_ Sarlier provision.—Even be- 
fore the provision limiting the appli- 
cation of the peGN sree for election 
to cases in which the third person 
and the employer were engaged in the 
due course of business in furthering 
a common object or in the accom- 
plishment of the same or related 
purposes in operation on the premises, 
the fact that an employee was re- 
ceiving compensation under a settle- 
ment with the employer did not pre- 
vent an action against a third person 
who, although an*employer within the 
compensation act, was engaged in the 
pursuit of his personal affairs, not 
connected with, or related to, his 
business, when the injury was inflict- 
ed. Podgorski v. Kerwin, 175 N.W. 
694, 144 Minn. 313. 


9. Olson v. Thiede, 225 N.W. 391, 
177 Minn. 391. 


fa] IZllustrations.—(1) Employee 
for express company, accepting com- 
pensation from employer, could not 
recover against a trustee in control 
and management of a building, in 
which such employee was delivering 
express packages to tenants, for an 
injury resulting from a fall into an 
elevator shaft, where such trustee 
and the employer were both subject 
to the act, as they were engaged in 
due course of business in the accom- 
plishment of related purposes. Mc- 
Grath v. Northwestern Trust Co., 225 
N.W. 901, 178 Minn. 47. (2) Contrac- 
tor’s workman obtaining compensa- 
tion was not entitled to sue the con- 
tractor’s employer, as the parties 
were engaged in “accomplishment of 


gaged, an employee,? or dependents of a deceased 
employee,!° who make a binding election to take 
compensation cannot maintain an action against the 


{§ 1578] (3) Election by Particular Person in 
Case of Death by Wrongful Act. 
tween the compensation act and the seeking of re- 
covery under a death act is, under some acts, properly 
made by the widow of the deceased employee as ad- 
Under a provision for an election 


An election be- 


related purposes.” Uotila v. Oliver 
Iron Mining Co., 206 N.W. 9387, 165 
Minn. 475. 


10. Prebeck v. Village of Hibbing, . 
240 N.W. 890, 185 Minn. 303. 


11. Turnquist v. Hannon, 107 N.E. 
443, 219 Mass. 560. 


[a] Act discussed and construed. 
—(1) “It is provided by Part V, § 2, 
of the act that ‘any reference to an 
employee who has been injured shall, 
when the employee is dead, also in- 
clude his legal representatives, de- 
pendents and other persons to whom 
compensation may be payable.’ These 
words are comprehensive and inclu- 
Sive. They occur under the subdivi- 
sion of the act which, among other 
miscellaneous provisions, undertakes 
to define the meaning of numerous 
words used repeatedly in the several 
sections. There seems to be no suffi- 
cient reason for giving to this defi- 
nition any other than its natural 
meaning. The Legislature in enact- 
ing this act were dealing in a new 
way with an old subject which affects 
vast numbers of plain people. It un- 
dertook to codify the law as to the 
relations between employer and em- 
ployee in most industrial affairs. An 
administrative board was created for 
its execution, no one of whom was 
required by its terms to be learned 
in the law. The initial inquiry as to 
the facts and the application of the 
act is to be made by the committee 
of arbitration, which often may be 
composed entirely of laymen. These 
considerations make necessary the 
conclusion that this act ought to. be 
interpreted according to the obvious 
sense of its words and that excep- 
tions are not to be read into its gen-. 
eral provisions unless required by 
strong reasons. It follows that ‘em- 
ployee’ in Part III, § 15, has. the 
meaning ascribed to it in Part V, § 2.’’ 
Turnquist v. Hannon, 107 N.E. 448, 219 
Mass. 560, 563, 564. (2) “In cases 
where the dependent under the work- 
men’s compensation act is the widow 
alone, and where, at the same time, 
there are minor children, the benefi- 
ciaries are different. But the general 
scheme of the workmen’s compensa- 
tion act contemplates that the moth- 
er, to whom alone its compensation 
in such case would be paid, is in a 
sense the representative of the minor 
children, being under a natural obli- 
gation to Support her minor children. 
The question does not arise in this 
case, and hence it is not necessary 
to decide, whether, in the event that 
the widow in her own right alone, 
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by the dependents of a deceased employee, the pow- 
er of a widow to make an election so as to affect her 
own rights and those of a dependent child has been 
recognized!? even though the widow has not been 
appointed administratrix,!? and where she has duly 
made an election to take compensation, she cannot 
thereafter as administratrix maintain an action 
against a third person under the death statute.** 
Even in the absence of a specific provision for an 
election in the case of the death of the employee, 
it has been held or recognized that the widow may 
elect to take compensation and thereby prevent thé 
maintenance of an action for her own benefit,'® or 
for the benefit of dependent children who are bene- 
ficiaries under the compensation act'® and even an 
action for the benefit of adult children who are not 
beneficiaries under the act.17 So, even where there 
is no provision for alternative remedies, the fact 
that a surviving widow on her own behalf and as 
guardian of a minor child accepts and retains com- 
pensation awarded in a proceeding under some com- 
pensation act prevents her as administratrix from 
maintaining an action against a third person.1$ The 
‘view has been taken, however, that the mother. of: 
a deceased employee does not by accepting com- 
pensation release the alleged wrongdoer from lia- 
bility in an action for the benefit of the heirs and 
creditors of such employee,'® and that the widow 
of a deceased employee may not by accepting com- 
pensation under the act of one state defeat the in- 
terest of other beneficiaries of a recovery for death 
in an action in another state under the laws of such 


Vé 


without appointment as administra- 
trix of the estate of her deceased 18 
husband, should settle directly with le 278 F. 258 
the insurer, as she may under Part ks i ° 
II, § 13, an administrator might en- [a] 


St. L. Ry., supra. 
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Weber v. Chicago & N. W. Ry. 


Particular provisions.—W here 
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other state.2° Dependents of a deceased employee 
who are without a beneficial interest in the cause of 
action for death against the tort-feasor are not put 
to an election.?+ 


[§ 1579] (4) What Constitutes and Validity—(a) 
In General. The view has been expressed that, in 
the absence of any statutory provision, or rule of 
the state industrial commission, defining what shall 
constitute an “election,” any decisive act of a party 
with knowledge of his rights and of the facts in- 
dicating his intention to pursue one remedy rather 
than the other determines his election.?* So there 
is authority for the view that whether or not an 
employee has made an election to take compensa- 
tion or to enforce a right against a third person is 
largely a matter of intention in eath case,”* and each 
case must be determined on itS peculiar facts.** 
The act should so be construed as to give the em- 
ployee a choice free from restraint,?® and, until 
he has done something which evidences his inten- 
tion to pursue one course or the other, the choice 
remains open to him.?® These rules must, of course, 
be read in connection with the construction given 


“the particular provision involved as to the right and 


duty to elect?7 and as to the particular facts which 
constitute an election.?® 


[§ 1580] (b) Agreement with Employer or Insur- 
er; Settlement and Release. It has broadly been 
laid down that a settlement of a claim for compen- 
sation and the acceptance of payments of compensa- 
tion thereunder will evidence an election,?® and the 


ployee against a third party shall 

operate as a waiver of any claim for 

compensation against the employer. 

Hanlok. v. Merwin, 177 N.W. 913, 172 
1S, 3. > 


force for the benefit of the minor 
children in whole or in part the lia- 
bility afforded by the death statute 
against the person wrongfully caus- 
ing the death of the employee. 
That would be a difficult question to 
decide, if it were vresented. It is a 
case which probably was not in the 
mind of the Legislature when the act 
was passed.” Turnquist v. Hannon, 
supra. 


12. Hanke v. New York Consol. R. 
Co., 168 N.Y.S. 234, 181 App.Div. 53. 


fa] Subsequent amendment of act. 

—Workmen’s Compensation Act § 29, 
providing for election between reme- 
dies when employee is injured or kill- 
ed by another’s negligence, and for 
subrogation if compensation is paid, 
was merely clarified by the amend- 
ment by L. (1916) c 622 § 7, providing 
for election of remedies by minors, or 
their parents or guardians, as the 
commission determines, and such 
amendment was not designed to give 
a power which theretofore did not 
exist. Hanke v. New York Consol. 
R. Co., 168 N.Y.S. 234, 181 App.Div. 
53 (a case which arose prior to such 
amendment). 


13. Hanke v. New York Consol. R. 
Co., supra. 


14. Hanke v. New York Consol. R. 
Co., supra. 


15. McCreary vy. Nashville, C. & 
abe L. Ry., 34 S.W.(2d) 210, 161-Tenn. 


16. McCreary v. Nashville, C. & 
St. L. Ry., supra. 
17. McCreary v. Nashville, C. & 


the act (Wyoming Comp. St. [1920] 
§ 4323) provided that, if the injury 
is received under circumstances cre- 
ating a liability in some third person 
and no legal liability attaches to the 
employer, the employee shall be left 
to his remedy at law against such 
third person and no compensation 
shall be payable under the act, the 
widow of an employee, killed while 
in an employment within the act, who 
was awarded and accepted compensa- 
tion thereunder, could not retain it 
and also maintain an action against a 
third person. Weber v. Chicago & N. 
Wa Ry, CO.,).2 US ep. 


19. Vereeke v. City of Grand Rap- 
ids, 168 N.W. 1019, 203 Mich. 85. 


20. Saloshin v. Houle, 155 A. 47, 
85 N.H. 126. 


21. Zirpola v. T. & E. Casselman, 
Ine., 143 N.EY 222, 237 N-¥o136%5) Be- 
trone vy. United States Trucking Cor- 
poration, 260 N.Y.S. 671, 236 App.Div. 
531 [rearg den 261 N.Y.S. 1020]; In 
re Cahill, 159 N.Y.S. 1060,.173 App. 
Div. 418. 


22. Marland Refining Co. v. Mc- 
Clung, 226 P. 312, 102 Okl. 56; Barton 
v. Oklahoma, K. & M. Ry. Co., 220 P. 


929; 96 Ok? 119° 

23. Harloff. v. Merwin, 177 N.W. 
913,.172 Wis. 30. 

{a] Rule has been laid down un- 


der provisions that the making of a 
lawful claim for compensation shall 
operate as an assignment of any 
cause of action in tort which the em- 
ployee may have against any other 
party for the injury, and that the 
commencement of an action by an em- 


24. Harloff vy. Merwin, supra. 


25. Harloff v. Merwin, supra. 
26. Harloff v. Merwin, supra. 
27. See passim supra §§ 1572-1577. 
28. See passim infra §§ 1579-1586. 


29. Barry v. Bay State St. R. Co., 
110 N.E. 1031, 222 Mass. 366; Uotila 
v. Oliver Iron Mining Co., 206 N.W. 
937, 165 Minn. 475. Compare Puget 
Sound Tract., etc., Co. v. Schleif, 220 
F. 48, 185 C.C.A. 616 (holding that 
the fact that a workman had receiv- 
ed two vouchers for monthly indem- 
nity under the Industrial Insurance 
Act [Wash. L. (1911) p 345], which 
he did not execute, and on which he 
received no money, does not estop 
him from denying that he was with- 
in the terms of the act). 


[a] For example.—When the em- 
ployee understandingly signs weekly 
receipts for payments reciting that 
they are made by insurer under the 
“workmen’s compensation act,’’ and 
also signs a receipt for a final pay- 
ment in settlement of compensation, 
he will be held to have elected to 
take under the act. Barry v. Bay 
State St. R. Co., 110 N.E. 1081, 222 
Mass. 366, 371 (where the court said: 
“If he had expressly stated or made 
known to the insvirer that the agree- 
ment and receipts were given ‘with- 


‘out prejudice,’ as was found to be 


the fact in Oliver v. Nautilus Steam 
Shipping Co., [1903] 2 K.B. 639, up- 
on which he places much reliance 
[decided under 6 Edw. VII, c. 58, § 
6], the insurer would have paid with 
notice that the employee claimed 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 
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employee will not be heard to allege ignorance of 
the eompensation act.2° So the view has been tak- 
en that an agreement for compensation between the 
employee and the employer’s insurer, approved by 
the duly authorized board or department under pro- 
visions of the act, constitutes an election which 
will prevent the employee’s maintaining an action 
for damages against a third person.*. The making 
of an agreement for compensation by the adminis- 
trator of a deceased employee with the employer, 
which is not approved by the industrial accident 
board, does not of itself, however, constitute such 
an election as will prevent an action against a third 
person.®? 


{§ 1581] (c) Prosecuting Compensation Proceed- 
ing. Under some acts it is not the making of a claim 
for compensation under the act but the actual award 
which is decisive and binding,?* and, even though an 
employee has made a claim, he may, until an award 
is made, forego compensation under the act and pur- 
sue his remedy against a negligent third person.*4 
Furthermore, there must be a formal assertion of the 
elaim*® and the mere appearance of the injured em- 
ployee at a hearing before the industrial commission, 
pursuant to a direction of the commission, does not 
constitute a claim for compensation and an election 
where no claim was otherwise made,?* even though 
the commission gratuitously makes a temporary 
award which is not accepted or recognized by the 
employee.*7_ Where, however, after making applica- 
tion for compensation, the injured employee is per- 
mitted to withdraw his claim in order to sue a third 
person, a subsequent application or request by the 
employee to the commission to assume jurisdiction 
and make an award may constitute an election to 
take compensation.** The mere signing of a claim 
for compensation does not necessarily constitute 
an election so as to prevent the maintenance of an 
action against a third person.?® Where the person 


and understood the right of election | 237. 
had been reserved. The right, how- 39. 
ever, under our statute is exercised 
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- not necessarily constitute an election.4® 


Harvey v. Chas. R. McCormick 
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entitled to compensation merely gives to the em- 
ployer and files with the designated commissioner the 
notice of injury and claim for compensation pre- 
seribed by other provisions of the act, in the absence 
of an award of compensation, there "ig not such an 
exercise of the option to claim compensation by the 
person entitled to compensation as will, under some 
acts, preclude such person from maintaining an ac- 
tion against a third person.*°® 


Option to proceed against either but not against 
both. Under an act giving the injured employee an 
option to proceed against the employer for compen- 
sation or to proceed against a third person for dam- 
ages, but not against both, “to proceed” against the 
employer is to employ the procedure, the method, 
pointed out by the act.44 According to some eases, 
bringing and prosecuting to a determination on the 
merits, a proceeding for compensation constitutes an 
election which will prevent the maintenance of an 
action by the employee against a third person,*? even 
though there is a decision adverse to the employee** 
or the judgment for compensation against the em- 
ployer is not collectable.*4 


[§ 1582] (d) Award of Compensation. Under 
some acts it is not the making of a claim for com- 
pensation under the act but the actual award which 
is decisive and binding,*® and, where no award has 
been made, a binding election precluding an action 
against a third person is not effected by the receipt 
of payments from the employer or the insurance ear- 
rier.46 While ordinarily, where there is provision 
for an election and the employee’s proceeding has 
progressed to an award, there is such an election as 
will prevent an action against a third person,*7 un- 
der some acts the view has been expressed that the 
mere filing of a claim for compensation followed by 
an award of full compensation under the act does 
Where the 
act permits an injured employee to recover damages 


who has sustained an injury for 
which his employer is liable under 
the compensation act and for which 


when with the approval of the board 
a settlement is made and compen- 
sation thereunder is received during 
disability. The remedies cannot be 
pursued geet Hiden and the choice 
postponed until judgment has been 
recovered and then upon tender to 
the insurer of the amount received 
the employee collects the judgment’’). 


30. See infra § 1585. 


31. Nagy v. Michigan Copper & 
Brass Co., 207 N.W. 850, 233 Mich. 
552; Smith v. Port Huron Gas & Elec- 
tric Co., 187 N.W. 292, 217 Mich. 519. 


32. Brabon vy. Gladwin Light & 
Power Co., 167 N.W. 1024, 201 Mich. 
697; Dettloff v. Hammond, Standish 
& Co., 161 N.W. 949, 195 Mich. 117. 


33. Godfrey v. Brooklyn Edison 
Co., 187 N.Y.S. 263, 115 Misc. 21 [aff 
188 N.Y.S. 923, 196 App.Div. 980]. 


34 Godfrey v. Brooklyn Edison 
Co., supra. 


35. Dyer v. Central Sav. Bank, 242 
. 74, 187 Misc. 509. 


36. Dyer v. Central Sav. Bank, su- 


Dyer v. Central Sav. Bank, su- 


Stephens, v. Keystone Boiler 
& Welding Co:, 286 Py 309, 142 ‘Okl. 


Lumber Co. of Delaware, 271 P. 65, 
149 Wash. 368. 


[a] Thus that an employee who 
was injured by a street car while driv- 
ing his employer’s truck made claim 
for compensation against the indus- 
trial insurance fund did not alone 
show an election of remedies which 
precluded recovery in an _ action 
against-the owner of the street car, 
where there was no showing that the 
employee had recovered compensa- 
tion, or that his employer was sub- 
ject to the industrial insurance law. 
Plastino v. City of Seattle, 205 P. 404, 
119 Wash. 195. 


40. Canadian Pac. Co. v. Morin, 
54 F.(2d) 246 (action as personal rep- 
resentative under Vermont act). 


41. Fox v. Detroit United Ry., 187 
N.W. 321, 218 Mich. 5; Brabon  v. 
Gladwin Light & Power Co., 167 N.W. 
1024, 201 Mich. 697. 


42. Valisano v. Chicago & N. 
Ry. Co., 225 N.W. 607, 247 Mich. $01: 
Ford v. Kuehne, 219 N.W. 680, 243 
Mich. 428; Albert A. Albrecht Co. v. 
Whitehead & Kales Iron Works, 166 
N.W. 855, 200 Mich. 109; Ott v. St. 
Paul Union Stockyards, 227 N.W. 47, 
178 Minn. 313; Olson v. Thiele, 225 N. 
W. 391, 177 Minn. 410. 


fa] Thus, in view of Gen. St. 
(1923) § 4291, where an employee, 


a third person is also liable, obtains 
an award of compensation, he cannot 
thereafter maintain an action at law 
against such third person if the third 
person is subject to the act and such 
third person and the employer were 
engaged in furtherance of a common 
enterprise or in the accomplishment 
of the same or related purposes in 
operations on the premises where the 
injury was received. Olson v. Thiede, 
225 N.W. 391, 177 Minn. 410. 


43. WValisano v. Chicago & N. W. 
Ry. Co., 225 N.W. 607, 247 Mich. 301; 
Ott v. St. Paul Union "Stockyards, 227 
N.W. 47, 178 Minn. 313. 


[a] Res judicata.—Decision deny- 
ing compensation against employer 
for injuries sustained by mine: em- 
ployee when struck by railroad cars 
barred employee’s action against the 
railroad company for damages, under 
the doctrine of res judicata. Valisa- 
no _yv. Chicago & N. W. Ry. Co., 225 
N.W. 607, 247 Mich. 301. 


44. Olson v. Thiede, 225 N.W. 391, 
177 Minn. 410. 


45. See supra § 1581. 
46. See infra § 1583. 


47. Canadian Pac. Ry. Co. v. Morin, 
54 E.(2d). 246 (Vermont act). 


48. Hicks vy. Peninsula Lumber 
Co., 220 P. 138, 109 Or. 305. 
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from a third person before an award under the act 
is made and provides that the acceptance of an 
award shall be a bar to proceeding further with the 
alternate remedy, an agreement for compensation 
between the employee and the employer, duly filed 
with the industrial commission but not approved by 
it, is not an award so as to prevent an action against 
a third person.*® 


[§ 1583] (e) Accepting or Collecting Payment or 
Advances. Where the compensation act provides 
for an election, usually the receipt and acceptance 
of compensation constitutes such an election as will 
prevent an action by the injured employee against 
a third person,°° at least where full compensation has 
been received,®*! or the acceptance of compensation 
is pursuant to an award.°? There is authority for 
the view that there is an election to take compensa- 
tion so as to prevent the recovery of damages where 
an application for compensation is made and after 
the subsequent bringing of an action for damages 
payments of compensation are received and retained, 
and the state is released from liability, by the em- 
ployee with full knowledge of the facts om his parti 
Under some acts, however, where no award has been 
made,®* the receipt of payments from the employer 
or the insurance carrier does not constitute a bind- 
ing election precluding an action against a third 
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person.5§ So where, in accordance with the act, an 
injured employee has filed the required notice of 
an election to proceed against a person other than 
the employer, it has been held that the acceptance 
of advances made under an agreement between the 
employee and insurer does not defeat his right to 
recover in the proceedings against the person other 
than the employer.5* Where under the act the em- 
ployee may proceed against the employer for com- 
pensation or against a third person for damages but 
not against both, in the absence of any agreement 
between the person entitled to compensation and the 
employer approved by the designated board as re- 
quired by the act or of a submission of a demand 
against the employer to lawful determination, the 
mere receipt of payments from the employer made 
in view of the admitted right to elaim compensa- 
tion,®? or the acceptance of a pension which under 
the act could be taken in lieu of compensation,°* 
does not necessarily constitute an election which 
will prevent the bringing of an action against a per- 
gon other than the employer. Under a similar stat- 


“ute, however, the view has been taken that an em- 


ployee who, after commencing an action against a 
third person, accepts compensation from his em- 
ployer thereby abandons his action against such third 
person and waives his rights thereunder,®* and the 


49. Alford v. Seaboard Air Line 
ae Co., 164 S.E. 125, 126, 202 N.C. 


[a] “An award is conceived by the 
statute to be a present determination 
of the merits of the claim after a 
hearing of the parties and their wit- 
nesses. It must be ‘filed with the 
record of the proceedings, and a copy 
of the award shall immediately be 
sent to the parties in dispute.’ Con- 
sequently the award must be in writ- 
ing and must_be accompanied by ‘a 
statement of the findings of fact, rul- 
ings of law, and other matters perti- 
nent to the questions at issue.’” 
Alford v. Seaboard Air Line Ry. Co., 
supra. 


50. Sciortino v. Dimon S. S. Cor- 
poration, 39 F.(2d) 210 [aff 44 F.(2d) 
1019]; Reid v. Stevenston, [1928] Sc, 
799, [1928] W.C.&I. 317, [1928] Sc.L. 
T. 566; Aldin v. Stewart, [1916] S.C, 
Bis 


[a] Thus, where the act provides 
that, if the person entitled to com- 
pensation determines that some per- 
son other than the employer is liable 
in damages, the person entitled to 
compensation may elect, by giving 
notice to the deputy commissioner in 
such manner as the commission may 
provide, to receive compensation or to 
recover damages against the third 
person, the receipt and acceptance of 
payments of compensation from in- 
surer of the employer constitutes an 
election which will prevent a proceed- 
ing to recover from a third person. 
Sciortino v. Dimon S. S. Corporation, 
39 F.(2d) 210 [aff 44 F.(2d) 1019] 
(Longshoremen’s and Harbor Work- 
ers’ Compensation Act). 


[b] Rescission.—Such election may 
not be rescinded where such payments 
were received by the injured employee 
with knowledge that they constituted 
compensation. Sciortino v. Dimon §. 
S. Corporation, 39 F.(2d) 210 [aff 44 
¥F.(2d) 1019]. , 

51. King v. Union Oil Co. of Cali- 
fornia, (Or.) 24 P.(2d) 345, 25 P.(2d) 
1055. ; 


52. Roecklein v. American Sugar 
Refining Co., 226 N.Y.S. 375, 222 App. 
Div. 540. 


[a] Attempted rescission.—There 
is apparently authority for the view 
that, where an award of compensation 
has been made and payments made 
thereunder, the injured employee may 
not thereafter bring an action against 
a third person notwithstanding the 
award has been rescinded by the com- 
mission upon application of the em- 
ployee and with the consent of the 
insurance carrier and the employee 
has paid back to such carrier the 
money received by him. Schubert v. 
puee eeu 155 N.E. 906, 244 N.Y. 


53. Anderson vy. Bauer, 264 P. 410, 
146 Wash. 594. 


54. Award as election in general 
see supra § 1582. 


55. Hodges v. Bewley _ Truesdale 
Contracting Co., 247 N.Y.S. 414, 231 
App.Div. 495; Godfrey v. Brooklyn 
Edison Co., 187 N.Y.S. 2638, 115 Misc. 
21 faff 188 N.Y.S. 923, 196 App.Div. 
980]. See The Ross Coddington, 6 F. 
(2d) 191 (mere receipt of payments 
does not prevent an injured employee 
from bringing an action against a 
third person under the New York 
act); Sifkowitz v. International Rail- 
way Co., 164 N.E. 585, 249 N.Y. 565] 
(apparently recognizing rule). 


aed The Nicoline Maersk, 53 F.(2d) 
[a] Thus the above rule was ap- 


plied under the Longshoremen’s and 
Harbor Workers’ Compensation Act 
where the agreement was made prior 
to the giving of notice of election to 
proceed against the person other than 
the employer, and it was the mutual 
intention of the parties to such agree- 
ment that the advances should con- 
stitute a loan and should not be treat- 
ed as compensation except possibly 
as they might be regarded as advance 
payments on account of any excess 
which insurer might be called upon 
to pay under the terms of the act. 


The Nicoline Maersk, 53 F.(2d) 103. 


57. Webster v. Stewart, 177 N.W. 
230, 210 Mich. 13; Brabon v. Gladwin 
Light & Power Co., 167 N.W. 1024, 201 
Mich. 697. See Hardin v. Rust, (Tex. 
Civ.App.) 294 S.W. 625 (where the ac- 
ceptance and cashing by a minor em-.- 
ployee of a small check from insurer 
did not prevent the maintenance of 
an action against a third person). 


[a] Action by administrator of de- 
ceased employee.—The administratrix 
of a deceased servant, who accepted 
some compensation from the employ- 
er, but did not make an agreement 
for compensation, approved by the 
industrial accident board, and did not 
submit a demand against the employ- 
er to lawful determination, did not 
“proceed” against the employer under 
Workmen’s Compensation Act (Comp. 
L. [1915] § 5468), and could maintain 
a suit against a third person whose 
negligence caused the death of the 
employee. Brabon v. Gladwin Light 
Cae ace Co., 167 N.W. 1024, 201 Mich. 


58. Ford v. Kuehne, 219 N.W. 680, 
242 Mich. 428. ; 


{a]. Thus the view has been taken 
that the employee of a municipal cor- 
poration by accepting a pension from 
such corporation during the time of 
disability under a provision of the 
act permitting the acceptance of such 
pension in lieu of the benefits of the 
act does not make such an election 
as will prevent such employee’s main- 
taining an action for damages against 
a negligent third person. Ford v. 
Kuehne, 219 N.W. 680, 242 Mich. 428. 


59. Hunt v. Zako, 137 N.E. 728, 
243 Mass. 565. _. 
[a] Reason for rule—If the em- 


ployee were entitled to collect dam- 
ages in the action against the third 
person, the employer who pays com- 
pensation would be deprived of the 
remedy given by the act to proceed 
against the third person as such third 
person could not be held liable in two 
actions for the same tort. Hunt v. 
Zako, 137 N.E. 728, 243 Mass. 565. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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settlement of a claim for compensation and the ac- 
ceptanece of payments of compensation thereunder 
will evidence an election.®°° Advances or payments 
received from the employer under an agreement or 
understanding that repayment will be made*? in the 
event of a recovery from the third person®? may not 
constitute an election which will defeat the em- 
ployee’s action against the third person. 


Provision denying right to collect both compensa- 
tion and damages.°* As used in a provision giving 
an injured employee an option to proceed either for 
ecmpensation or for damages or against both the 
employer and a person other than the employer, but 
denying the right to “collect” from both, the word 
“collect” implies the act of payment and collection of 
money and imports an act of payment without refer- 
ence to the legal grounds on which payment may be 
demanded.** Where the employee receives money 
or the equivalent from his employer, he cannot main- 
tain an action against a third person primarily re- 
sponsible for the injury.®> The employee does not, 
however, lose his right to sue a third person until 
the employee collects compensation from his em- 
ployer,*® and the fact that the employer files a peti- 
tion to have the compensation fixed and has the 
amount fixed, as permitted by the act, does not of it- 
self affect the right of the employee to proceed 
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against the third person.*? So the right of the em- 
ployee to recover from a third person has been reeog- 
nized where the payments by the employer are re- 
ceived as a gift®® or loan.®® 


Partial compensation. Under some acts the receipt 
of partial compensation does not necessarily consti- 
tute an election preventing a subsequent action 
against a third person,’° at least where payments 
made have been repaid and the industrial accident 
commission: disclaims any interest in the employee’s 
claim.’ The view has been taken that the mere re- 
ceipt of payments from the industrial accident com- 
mission to cover temporary loss of time and wages 
only does not constitute an election to take compen- 
sation.’ 


[§ 1584] (f) Furnishing or Accepting Hospital, 
Medical, or Nursing Expenses. The mere acceptance 
of medical, surgical, or hospital aid by the employee 
may not constitute an election to take compensa- 
tion,?® at least where there has been no elaim™ or 
proceeding’® for compensation under the act, or 
where the employee is not entitled to compensation.*® 


{§ 1585] (g) Fraud or Mistake.77 While it has 
apparently been recognized that an election to take 
compensation may be impeached for fraud’® or for 
want of knowledge of facts showing the liability of. 


60. See supra § 1580. 


61. Marion County Construction 
or v. Kimberlin, (Ind.App.) 184 N.E. 


62. Kelly vy. North British R. Co., 
[1916] S.C. 19; Wright v. Lindsay, 
[1912]. S'C.- 189;— Frame _y. Taylor, 
[1918] W.C.&I. 100, [1918] S.C. 343. 


63. Right and obligation to make 
election see supra § 1571 et seq. 


* 64. Walters v. Eagle Indemnity 
Co., (Tenn.) 61 S.W.(2d) 666. 


65. Nashville v. Latham, 28 S.W. 
(2d) 46, 160 Tenn. 581. 


66. Mitchell y, Usilton, 242 S.W. 
648, 146 Tenn. 419. 


67. Mitchell v. Usilton, supfa. 


68. Marion County Const. Co. v. 
Kimberlin, (Ind.App.) 184 N.E. 574; 
Bittsburgh; Cin C..& Sta lui RCo... 
Keith, 146 N.E. 872, 89 Ind.App. 233 
(where it was said that the third per- 
son was protected from the possibil- 
ity of having to indemnify the em- 
ployer or insurance carrier). 


69. Marion County Construction 
ee v. Kimberlin, (Ind.App.) 184 N.E. 


70, Coomer v. Supple Inv. Co., 274 
P. 302, 128 Or. 224. Compare Holmes 
v. Henry Jennings & Sons, 7 F.(2d) 
231 (injured employee, who on sus- 
taining an injury filled out a blank 
and torwarded it to industrial acci- 
dent commission in compliance with 
the Oregon Act, elected to take under 
the act, assuming that he was igno- 
rant of his rights at that time, where 
he subsequently, on advice of coun- 
sel, instituted an action against par- 
ty causing injury, and thereafter re- 
ceived and appropriated amount sent 
him by commission, and allowed com- 
mission to pay his hospital and phy- 
sician’s expenses). 


71. Hicks vy. Peninsula Lumber 
Co., 220 BP. 133,109 Or: 305. 


72. Kantleberg v. G. M. Standifer 
Const. Co., 7 F.(2d) 922 (Oregon act). 


[a] Payment for time during 
which employee worked and received 


: 


wages.—The rule was recognized, 
even though during most of the time 
covered by such payments the em- 
ployee was actually at work and re- 
ceiving wages, which fact was known 
to the employee but not to the indus- 
trial accident commission. Kantle- 
berg v. G. W. Standifer Const. Co., 
7 F.(2d) 922. 


73. Wahlberg v. Bowen, 118 N.E. 
645, 229 Mass. 335; Harloff v. Merivin, 
177 N.W. 918, 172 Wis. 30. 


[a] Illustrations.—(1) The mere 
fact that an injured employee does not 
pay for hospital services during a 
period for which the act. provides 
that the compensation or insurance 
association shall furnish such sery- 
ices does not evidence an election to 
proceed under the act, even though 
Such services constitute a part of the 
compensation and the employee has 
knowledge of his rights under the 
act, where it doeS not appear that 
such services were furnished under 
the act and that the employee did 
something or so acted as to indicate 
that he had exercised his option to 
obtain compensation under the act. 
Wahlberg v. Bowen, 118 N.E. 645, 229 
Mass. 335. (2) The rule has been 
applied where, although the employee 
had not paid for hospital services for 
the first two weeks of his incapacita- 
tion at a time when the act provided 
that during such two weeks the as- 
sociation shall furnish hospital serv- 
ices, the employee had not been asked 
to pay for such two weeks, had never 
refused to pay, and it did not appear 
that he was regarded by the hospital 
authorities as responsible therefor, 
or that the employee knew that either 
the employer or insurer was to pay 
or that the services had been charged 
to the employer, and it did appear 
that the services were not rendered 
on behalf of insurer or charged to it 
and that the employer, although 
charged for such two weeks, had not 
paid. Wahlberg v. Bowen, supra. 


74 Dyer v. Central Sav. Bank, 242 
N.Y.S. 74,-137 Misc. 509. 


75. Fox v. Detroit United Ry., 187 
N.W. 321, 218 Mich, 5. 


[a] Insurer’s payment of hospital 
and doctor’s bills—Where the act 
gives the injured employee the right 
to proceed against the employer for 
compensation or against the third 
person for damages, but not against 
both, in the absence of an agreement 
between the employee and employer 
duly approved by the designated 
board or of a submission of a demand 
against the employer to lawful au- 
thority, permitting insurer of the em- 
ployer to pay hospital and doctor’s 
bills does not constitute such an elec- 
tion as will prevent the bringing of 
an action for damages against a neg- 
ligent person other than the employ- 
er. Fox'v. Detroit United Ry., 187 N. 
W. 321, 218 Mich. 5. 


76. City of Nashville v. Latham, 
28 S.W.(2d) 46, 160 Tenn. 581. 


[a] Term “collect” does not in- 
clude temporary medical attention 
furnished by the employer and accept- 
ed by the employee'in a case in which 
the employee was not entitled to com- 
pensation under the act because he 
was not incapacitatd for the mini- 
mum period prescribed by the act, 
and the acceptance of such medieal 
services did not prevent an action 
against a third person liable for the 
injury. City of Nashville v. Latham, 
28 S.W.(2d) 46, 160 Tenn. 581. 


77. Method of impeachment see in- 
fra § 1586. 


78. Barry v. Bay State St. R. Co., 
110 N.E. 1031, 222 Mass. 366; Smith 
v. Port Huron Gas & Electric Co., 
187 N.W. 292, 217 Mich. 519. 


{a] Agreement or settlement.—(1), 
It seems that an agreement for com-' 
pensation, approved by the industrial 
accident board, may be impeached for 
fraud in a direct proceeding in equity. 
Smith v. Port Huron Gas & Electric 
Co., 187 N.W. 292, 217 Mich. 519. 
(2) Notwithstanding an election has 
been effected by a settlement of a 
claim for, and the acceptance of, com- 
pensation thereunder, it seems that 
Such settlement may be impeached 
for fraud, even though under the act 
a memorandum of settlement be- 
tween the industrial accident board 
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a third person,’® according to some cases, want of 
knowledge of the compensation act,®° of a provision 
of the act permitting the employee to proceed against 
a third person,®! or want of knowledge of the fact 
that the act requires an election,®? is not ground for 
impeaching, or avoiding the effect of, such election. 
According to other cases, however, an election will 
not be presumed where the employee has acted in 
ignorance of his obligation to make an election where 
no other person’s rights have been prejudicially af- 
fected,®* and there is authority for the view that 
there is no binding election which will prevent an 
action against a third person where the injured em- 
ployee, in proceeding under the act and accepting 
compensation, does not understand the nature and ef- 
fect of his acts’? or has no knowledge of his legal 
rights,> ineluding his right to make an election.’* 
So the mere receipt of moneys from the state depart- 
ment of labor and industries does not necessarily con- 
stitute such an election to take compensation as will 
prevent an action against a third person where the 
moneys were received when the employee had no 
knowledge of his right to a remedy against the third 
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person. 8? 


[§ 1586] (h) Proceeding To Impeach or Avoid 
Election. According to some cases an election once 
made may not be ayoided in a collateral proceeding.** 
This rule has been applied where, after an election to 
take compensation, the employee seeks to impeach 
such election in an action against a third person al- 
leged to be liable for the injury for which compen- 


_ sation has been sought,°® as, for example, for fraud?? 


or insanity;°! in order to impeach such election it is 
permissible®? and necessary®’ to attack it by direct 
proceeding in equity, in which proceeding all persons 
interested should be made parties so that they will be 
bound by the decree.®* In such proceeding the injur- 
ed employee has the burden of establishing the fact 
on which his claim to impeach the election is based.®® 


[§ 1587] (5) Effect of Failure To Make Election ; 
Election or Consent as Condition Precedent. Since 
a provision of the act requiring evidence or filing of 
election to bring an action against a third person is 
regarded as one for the benefit of the person lable to 
pay compensation under the act,®® or for the benefit 


and the employee is given the same 
effect as a decision of the board, and 
is not open to collateral attack. Bar- 
ry v. Bay State St. R. Co., 110 N.E. 
1031, 222 Mass. 366 (where, however, 
evidence was held not to sustain con- 
tention), 


79. Nagy v. Michigan Copper & 
bye Co., 207 N.W. 850, 233 Mich. 
552. : 


80. Barry v. Bay State St. R. Co., 
110 N.E. 1031, 222 Mass. 366. 


{a] Thus the view has been taken 
that, where an election has been ef- 
fected by a settlement of a claim 
for, and the acceptance of, compensa- 
tion, the employee will not be heard 
to allege ignorance of the compensa- 
tion act. Barry v. Bay State St. R. 
Co., 110 N.E. 1031, 222 Mass. 366. 


81. Nagy v. Michigan Copper & 
Paes Co., 207 N.W. 850, 233 Mich. 


[a] Thus want of knowledge of 
the existence of a provision of a stat- 
ute permitting the employee to pro- 
ceed against a third person is not 
ground for impeachment of an agree- 
ment for compensation, approved by 
the industrial accident board. Nagy 
v. Michigan Copper & Brass Co., 207 
N.W. 850, 2338 Mich. 552. 


82. Ott v. St. Paul Union Stock- 
yards, 227 N.W. 47, 178 Minn. 313. 
Compare Behr v. Soth, 212 N.W. 461, 
170 Minn. 278 (where the court said 
that, if the injured employee “pur- 
sued the employer for compensation 
under the mistaken impression that 
the law afforded him no other reme- 
dy or that it also afforded him an ad- 
ditional remedy, equity, in the ab- 
sence of injury to others, or of facts 
creating an estoppel, may relieve him 
from his apparent election made un- 
der such mistake,” but the view was 
taken that the employee was estopped 
by his conduct from denying an elec- 
tion to take compensation). 


83. Hicks v. Peninsula Lumber 


Cooa720. bealds,2109 Or 305. 
84. Ellich v. Hamburg-Amerikan- 
ische Packetfahrt Actien Gesell- 


schaft, 234 N.Y.S. 171, 226 App.Div. 
32 [aff 170 N.E. 135, 252 N.Y. 541]. 
See Lassell v. Mellon, 220 N.Y.S. 235, 
219 App.Div. 589 (where the right of 
a civilian employee of the War De- 


AR HAR SS 
partment to maintain an action 
against the director general of rail- 
roads was recognized notwithstanding 
certain payments were received by 
such employee, which, it was claimed 
by defendant constituted an election 
to take compensation under the Fed- 
eral Employees’ Compensation Act). 


[a] Thus the facts that the em- 
ployee signed an application for com- 
pensation on which an award was 
made at a hearing at which. neither 
the employee nor a representative of 
such employee was present, and re- 
ceived payments from his employer, 
did not constitute a binding election 
which would prevent an _ action 
against a third person where the em- 
ployee did not understand the nature 
and effect of his acts. Ellich v. Ham- 
burg-Amerikanische Packetfahrt Ac- 
tien Gesellschaft, 234 N.Y.S. 171, 226 
App.Div. 32 [aff 170 N.E. 135, 252 N. 
Wing AL bs 


85. Barton v. Oklahoma, K. 
Ry. Co., 220 P. 929, 96 Okl. 119. 


86. Barton v. Oklahoma, K. & M. 
Ry. Cor, supta. 


_ {a] _ Thus, where a workman is in- 
jured by the wrongful act of a third 
party and claims compensation before 
the state industrial commission, re- 
sulting in an award, but the workman 
does so without knowledge of his 
right against the third party, and 
upon gaining such knowledge, but be- 
fore receiving compensation, petitions 
the commission to vacate the order, 
and to dismiss his claim, which is 
done, such proceeding before the 
commission did not in law constitute 
such an election to pursue his remedy 
under the act as would bar a subse- 
quent action against the third per- 
son, in the absence of estoppel. Bar- 
ton v. Oklahoma, K. & M. Ry. Co., 220 
PR. 929,°96 Okl, 119. 


87. Harvey v. Chas. R. McCormick 


& M. 


Lumger Co: 271 PP: 65, 149 Wash: 
[a] Thus, where the employee did 


not have knowledge of his right to 
bring an action against a third per- 
son, did not assign his claim against 
such third person to the state, and, 
on learning of his rights against the 
third person, the employee made com- 
plete restitution of the moneys to the 
state with the acquiescence and con- 


sent of the department of labor and 
industries and notified the department 
of his intention to pursue his remedy 
against the third person, there was 
not a binding election to take com- 
pensation. Harvey v. Chas. R. Mc- 
Cormick Lumber Co., 271 P. 65, 149 
Wash. 368. 


88. Smith v. Port Huron Gas & 
Prec aee Co., 187 N.W. 292, 217 Mich. 


89. WValisano v. Chicago & N. W 
Ry. Co., 225 N.W. 607, 247 Mich. 301. 


90. Smith v. Port Huron Gas & 
Electric Co., 187 N.W. 292, 217 Mich. 


519. But see Barry v. Bay St.’ R. 
Co., 110 N.E. 1031, 222 Mass. 366 
(where, however, fraud which per- 


mitted impeachment of a settlement 
was not shown). 


[a] Agreement for compensation 
between the employee and insurer of 
the employer and the order of the in- 
dustrial accident board approving 
such agreement in accordance with 
the act could not be attacked by the 
employee in an action against a third 
person alleged to be liable for the in- 
jury for which compensation had been 
sought. Smith v. Port Huron Gas & 
ER fae Co., 187 N.W. 292,217 Mich. 


91. Valisano v. Chicago & N. W. 
Ry. Co., 225 N.W. 607, 247 Mich. 301. 


92. Smith v. Port Huron Gas & 
plectric Co., 187 N.W. 292, 217 Mich. 


93. Valisano v. Chicago & N. W. 
Ry. Co., 225 N.W. 607, 247 Mich. 301. 


94. Smith v. Port Huron Gas & 
piece Co., 187 N.W. 292, 217 Mich. 


95. Nagy v. Michigan Copper & 
Brass Co., 207 N.W. 850, 233 Mich. 
552 (burden of showing ignorance 
remedy against wrongdoer not sus- 
tained). 


96. Lester v. Otis El. Co., 155 N. 
Y.S. 524, 169 App.Div. 613, 618. 


“The requirement that the employee 
give evidence of his election to sue 
was intended solely for the benefit of 
the person liable for the statutory 
compensation and was not intended 
to curtail or affect the existing rem- 
edies of the employee against the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and. guidance of the employer and employee,®? the 
filing with the designated commission of the pre- 
seribed notice of election to bring an action for dam- 
ages is not a condition precedent to the right of the 
employee to bring the action;®® nor is the consent of 
the commission a condition precedent to an action by 
the personal representative for the death of an em- 
ployee.®® Therefore, where the injured workman is 
required by the compensation act to elect whether to 
take compensation under the act or to pursue his rem- 
edy against a third person oceasioning his injury, 
his failure to elect is not a defense to his action 
against the third person,! nor will the failure of the 
widow of a deceased employee prevent her mainte- 
nance of an action against a third person for the 
death of such employee.? 


Election in advance of suit. Where the act pro- 
vides that the injured workman shall elect whether 
to take under the act or to seek a remedy against a 
person not in the same employ whose negligence was 
the cause of the injury and that such election shail 
be in advance of suit, the provision for election in 
advance of suit is for the benefit of the state in the 
administration of the accident fund,’ and not for the 
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benefit of the third person,‘ and the view has been 
taken that such third person cannot, in an action 
against him, successfully complain of the injured 
employee’s failure to make an election in advance of 
suit.® 


[§ 1588] f. Right of Employer or Insurer to Rem- 
edy of Employee or to Reimbursement or Indemnity* 
—(1) In General. The making of a claim for com- 
pensation? an election to take compensation,® the 
award of compensation to the employee,® or the ac- 
ceptance of an award of compensation,!® by tho 
terms of some acts operates as an assignment to the 
employer or person liable to pay compensation of the 
employee’s right of action against the person causing 
the injury. So it is sometimes provided that the em- 
ployer who has paid compensation or has become lia- 
ble therefor may recover from the person liable*! 
and that, if compensation is paid under the act, an 
employer may enforce for his own benefit or for that 
of insurer the liability of a person other than the 
employer.!2, Other acts make specific provision that 
the employer shall be subrogated to the right of the 
employee against a third person.+® Under still other 
acts the person by whom compensation is paid is en- 


third party. Section 29 fully recog- 
nizes the common-law remedy of the 
employee, and there is potas. in the 
statute to indicate that the Legisla- 
ture intended that it should be af- 
fected.” Lester v. Otis El. Co., supra. 


97. Acock v. Kansas City Power & 
Light Co., 10 P.(2d) 877, 135 Kan. 389; 
Jolley v. United Power & Light Corp., 
289 P. 962, 131 Kan. 102. 


[a] Waiver by employer and em- 
ployee.—The employer and the em- 
ployee may, if they wish, waive a pro- 
vision of the statute requiring an 
election within a specified number of 
days, and the matter is no concern of 
a third person who caused an injury 
to the employee. Jolley v. United 
Power & Light Corp., 289 P. 962, 131 
Kan. 102. 


98. Lester v. Otis Elevator Co:, 155 
N.Y.S. 524, 169 App.Div. 613. 


99. Rosebrock v. General Electric 
Co., 140 N.E. 571, 286 N.Y. 227. 


1. Jolley v. United Power & Light 
Corp., supra; Lester v. Otis El. Co., 
supra. 

Acock v. Kansas City Power & 
Light Co., 10 P.(2d) 877, 135 Kan. 389. 


3. Arthun v. City of Seattle, 242 P. 
16, 1387 Wash. 228. 


4  Arthun v. City of Seattle, supra. 
5, Arthun v. City of Seattle, supra, 
6. Cross references: 


Indemnity in general see Indemnity 
of Cy. ape Al 7, 

Right of action of master for injury 
to servant in general see Master 
and Servant § 1604. 

Subrogation of insurer in general see 
Insurance § 714. 


Who may sue as between employer 
and insurer see infra § 1618. 


7. See statutory provisions. 


[a] Statutory provisions construed 
or applied see Stackpole v. Pacific Gas 
& Electrie Co., 186 P. 354, 181 Cal. 
700; Massachusetts Bonding & Ins, 
Co., 178 P. 974, 39 Cal.App. 388; Bas- 
sot v. United Hailroads Co., 177 P. 884, 
39 Cal.App. 60; Southern Ry. Co. v. 
U. S. Casualty Co., 118 S.E. 266, 136 
Va. 475 (in aN preceding cases a pro- 
vision was involved which was 


changed by subsequent amendment); 
Pawlak v. Hayes, 156 N.W. 464, 162 
Wis. 503, L.R.A.1917A 392; McGarvey 
v. Independent Oil, etce., Co., 146 N.W. 
895, 156 Wis. 580. 


8 See statutory provisions. 


{a] Act construed and applied see 
Moseley v. Lilly Ice Cream Co., 300 
P. 958, 38 Ariz. 417. 


9 See statutory provisions. 


{a] Statutory provision construed 
or applied see Lester v. Otis El. Co., 
155 N.Y.S. 524, 169 App.Div. 618. 


10. See statutory provisions. 


[a] Provisions construed see 
Brown v. Southern Ry. Co., 169 S.E. 
419, 204 N.C. 668; U. S. Fidelity & 
Guaranty Co. v. Blue Diamond Coal 
Co., (Va.) 170 S.E. 728. 


{b] Acceptance of compensation 
precluding recovery of damages by 
employee does not preclude recovery 
by employer from third person wrong- 
doer. Phifer v. Berry, 163 S.E. 119, 
202 N.C. 388; Brown v. Southern Ry. 
Co., 162 S.E. 618, 202 N.C. 256. 


11. See statutory provisions, 


{a] Provisions constrned or ap- 
plied see Napier v. John P. Gorman 
eet Co., 45 S.W.(2d) 1064, 242 Ky. 


12. See statutory provisions; 
cases infra this note. 


[a] Agreement between employee 
and employer duly approved by the 
industrial accident board [department 
of labor and industry] effected a 
transfer or assignment to the employ- 
er of the employee’s right of action 
against a third person. Smith v. Port 
Huron Gas & Wiectric Co., 187 N.W. 
292, 217 Mich. 519. 


13. See statutory provisions. 


{a] Provisions construed see City 
of Red Wing v. Eichinger, 203 N.W. 
622, 163 Minn. 64; Carlson vy. Minne- 
apolis St. Ry. Co., 173 N.W. 405, 143 
Minn. 129; Southern Ry. Co. v. U. S. 
eee Co,, 118 S.E. 266, 186 Va. 

{b] In Yinois (1) Workmen’s 
Compensation Act § 29 makes a dis- 
tinction between cases in which the 
person, other than the employer, who 


and 


is liable, is subject to the provisions 
of the compensation act and those in 
which such person is not subject to 
the provisions of the act. O’Brien y. 
Chicago City Ry. Co., 1387 N.E. 214, 
305 Ill. 244, 27 A.L.R. 479. (2) Where 
compensation is payable under the act 
and such other person is subject to its 
provisions, the right of the employee 
against such other person is “subro- 
gated,” that is transferred (see infra 
§ 1590) to the employer (see O’Brien 
v. Chicago City Ry. Co., supra; Rogers 
v. Illinois Central R. Co., 210 Ill.App. 
577) (3) who alone may enforce the 
liability of a third person (see infra 
§ 1619). (4) Where the person liable 
other than the employer is not sub- 
ject to the provisions of the act, there 
is a provision for subrogation but 
the employee has an interest in the 
cause of action against the third per- 
son. O’Brien v. Chicago City Ry. Co., 
1387 N.E. 214, 305 Ill. 244, 27 A.L.R. 
479. (5) Transfer by subrogation 
pursuant to the act of employee’s 
right to sue for injuries is not con- 
trary to public policy. Lincoln Park 
Coal & Brick Co. v. Wabash Ry. Co., 
170 N.E. 8, 338 Ill. 82 [rev 254 Ill. 
App. 323]. (6) Workmen’s Compensa- 
tion Act § 81 relative to liability to 
pay compensation to employees of a 
contractor or a sub-contractor unless 
such contractor shall insure has no 
relation to the action contemplated by 
§ 29 and did not prevent an action, 
on behalf of an employer who had a 
contract with defendant and who was 
insured, in the name of the personal 
representative of a deceased em- 
ployee. Foglio v. City of Chicago, 
229 Ill.App. 472. (7) Amount of recov- 
He Be distribution see infra §§ 1646— 


{c] In Pennsylvania (1) under 
Workmen’s Compensation Law § 319 
(Pa. St. [1920] § 22016), providing 
that, where a third person is liable 
to the employee or the dependents for 
an injury or death, the employer shall 
be subrogated to the right of the em- 
ployee or the dependents against such 
third person, the employer may main- 
tain an action against such third per- 
son, Smith v. Yellow Cab Co., 135 A. 
858, 288 Pa. 85. (2) Such third per- 
son may be subjected to two suits but 
not to two recoveries, unless as the 
result of his own neglect. Smith v. 
Yellow Cab Co., supra. 
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titled to be indemnified by the person liable to pay 
damages.1* Provision is sometimes made that the 
employer shall be repaid compensation paid to the 
employee from any judgment or settlement in excess 
of the amount which is secured against a third per- 
son.t® Some acts provide for a lien against any judg- 
ment of the employee against a person other than 
the employer for the amount of the employer’s ex- 
penditures for compensation.1® The fact that an em- 
ployer is insured as to his lability under the compen- 
sation act does not prevent his subrogation under a 
provision of the act therefor where the act specifical- 
ly permits the employer to insure his liability in that 
regard.17 


Who is “employer.” A person who conducts his 
work through a superintendent of construction may 
be regarded as an “employer” entitled to subrogation 
under a provision therefor notwithstanding another 
provision of the act which, under certain cireum- 
stances, relieves from liability for compensation to 
employees of an independent contractor the person 
who contracts with such contractor.*® 


The compensation act of another state may not, it 
has been said, give the insurer any right of action for 
the death of an employee, independent of that of the 
personal representative of the deceased employee, 
which may be enforced in the state of the forum.’® 


Abatement and survival. A provision of a partic- 


TR. 479) 
95, 286 Ill. 606. 


[b] 


14. See statutory provisions. 


[a] Provisions construed or ap- 
plied in general see Paul, Ltd. v. 
Great Eastern R. Co., [1920] 36 T.L.R. 
344: Nettleingham v. Powell, [1913] 
3 K.B. 209, 6 B.W.C.C. 478 [aff [1913] 
1 K.B. 113, 6 B.W.C.C. 262]; Smith’s 
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* provisicen.”® 


Gonés vy. Fisher, 122 N.E. 


In New Jersey (1) the view 
has been expressed that the right of 
an employer to reimbursement 
purely statutory. New York, S. & W. 


[§ 1588 


ular section of the act that the death of the employee 
or any other person shall not abate any right of ac- 
tion established by the section has been construed 
as applicable to the right of action of the employer 
against the third person wrongdoer,?° and where the 
act provides that the making of a claim for, or the 
awarding of, compensation shall operate as an as- 
signment, the right of action of the employer or in- 
surer acquired under such provision is not defeated 
by the death of the employer,*? or, where the action 
is for the death of the employee, by the death of the 
widow of such employee.?? So an action brought by 
the insurer for pain and suffering and other damages 
sustained by an employee up to the time of his death 
is not abated but is preserved by some acts.2? The 
right of insurer to maintain an action under the sub- 
rogation provision of the act, against the personal 
representative of the wrongdoer has been denied, 
however where, although the wrongful act occurred 
before, the injury to the employee occurred after, 
the death of the wrongdoer.?* 


Necessity for, and limitation of rights by, statutery 
While the view has been expressed 
that a provision for subrogation of an employer 
who pays compensation is merely declaratory of the 
common-law rule of subrogation available to the em- 
ployer without act of the legislature,?* there is au- 
thority for the view that the rights of an employer?’ 


which the act required of him. Henry 
Steers, Inc. v. Turner Const. Co., 139 
A. 42, 104 N.J.Law, 189. 


16. See statutory provisions; and 
is | Jacobsen v. State Industrial Accident 
Commission, 299 P. 66, 212 Cal. 440 
(where Workmen’s Compensation Act 


Dock Co. v. Readhead, [1912] 2 K.B. 
323, 5 B.W.C.C. 449; Evans v. Cook, 
[1905] 1 K.B. 53, 7 W.C.C.*41;  Thomp- 
son v. North Eastern Mar. Engineer- 
ing Co., [1903] 1 K.B. 428, 5 W.C.C. 
71; Appleby v. Horseley Co., [1899] 
2 Q.B. 521, 1 W.C.C. 103; Dickson v. 
Scott, 7 B.W.C.C. 1007, 30 T.L.R. 256; 
Daily News v. McNamara, 7 Bow:G.C, 
41; Cutsforth v. Johnson, 6 B.W.C.C. 
28, ; Bate v. 
Worsey, 5 5 Gibson v. 
Dunkerley, 3 B.W.C.C. 345; Topping 
v. Rhind, 41 Sc.L.Rep. 573; Pacific 
Steam Nav. Co. v. Pugh, 9,W.C.C. 39, 
293 T.L.R. 622; Howard v. Driver, 5 
W.C.C. 153; Great Northern R. Co. v. 
Whitehead, 4 W.C.C. 39. See Bradley 
v. Wallaces, [1913] 3 K.B. 629, 6 B.W. 
C.C. 706 (where recovery was denied 
because negligence of third person 
was not established); The Annie, 
[1909] P. 176 (where claim was held 
too remote); Lankester v. Miller- 
Hetherington, 4 B.W.C.C. 80 (to same 
effect). 


[b] Although no liability under 
death act, indemnity may be had for 
payment of compensation to depend- 
ent who could not have recovered un- 
der Lord Campbell’s Act. Smith’s 
Dock Co. v. Readhead, [1912] 2 K.B. 
Soop Bn VWeC. C449. , 


15. See statutory provisions; 
eases infra this note. 


[a] In Illinois, under Workmen’s 
Compensation Act 29, where the 
third person is not bound by the act, 
the employer is entitled to indemnifi- 
cation from any amount recovered by 
the injured employee from a third 
person. O’Brien v. Chicago City Ry. 
Co., 187. N.E. 214, 305 Jil. 244, 27 A. 


and 


R. Co. v. Huebschmann, 162 A. 767, 111 
N.J.Eq. 547 [aff 156 A. 330, 109, N.J. 
Eq. 40]. (2) Where an employee was 
injured prior to the act of 1913 (P. L. 
[1913] p 311 §.23), through the negli- 
gence of one not his employer, under 
such circumstances as to entitle him 
to compensation from his employer 
under the act of 1911 (P. L. [1911] p 
520), the employer could not recover 
of the tort-feasor for the compensa- 
tion paid to the employee under the 
statute; the statutory compensation 
is a part of the compensation of the 
employee for:.services rendered for 
which the employer receives a quid 
pro quo. The loss'to the employer is 
the value of the services of the em- 
ployee to him, not the necessary ex- 
pense of securing them. Inter-State 
Tel., etc., Co. v. Public Service Elec- 
tric Co.,, 90 A. 1062, 86 N.J.Law 26. 
(3) The right to compensation under 
the workmen’s compensation act of 
1911 (P. L. {1911} p 134), as orig- 
inally enacted, and the right to re- 
cover damages of a tort-feasor, are 
of so different a character that the 
employer had no right by way of sub- 
rogation to the claim of the work- 
man against the tort-feasor; the 
amendment of 1913 (P. L. [1913] p 
303) is not merely declaratory of the 
legislative intent ‘under the act of 
1911. Newark Pav. Co. v. ‘Klotz, 91 
A. 91, 85 N.J.Law 432 [aff 92 A. 1086, 
86 N.J.Law 690]. (4) Workmen’s 
Compensation Act § 23, as amended by 
Pub. L. (1919) ¢ 93, providing for’ re- 
imbursement of the employer from 
wrongdoer, injuring employee, for 
moneys paid to the employee, must 
be liberally construed to effect ‘the 
purpose of its enactment, that is, to 
reimburse the employer for payments 


§ 26 was construed). 
17. See infra § 1609. 


18. Otis Elevator Co. v. Miller & 
Paine, 240 F. 376, 153 C.C.A. 302 (Ne- 
braska act). 


19. Saloshin v. Houle, 155 A. 47, 
85 N.H. 126. Compare Kandelin v. 
Lee Moor Contracting Co., 24 P.(2d) 
731, 37 N.M. 479 (as to the extrater- 
ritorial effect of provisions of the 
compensation act). 


20. De La Torre y. Johnson, 254 P. 
1105, 200 Cal. 754. 


21. Manufacturers’ Liability Ins. 
Co. v. Overseas Shipping Co., 225 N. 
Y.S. 70, 130 Misc. 710. 


22. City of Milwaukee v. Boynton 
Cab Co., 231 N.W. 597, 229 N.W. 28, 
201 Wis. 581. 


Survival of assignable cause of ac- 
tion in general see Abatement and 
Revival.§ 308. 


23. Orange Ice, Light & Water 
a ne Afb Compensation Ins. Co., 


24. U.S. Casualty Co. v. Rice, 18 
S.W.. (2d): 760. 
25. Right of action of master 


against third person for injury to 
servant in general see Master and 
Servant § 1604. * 


26.. Fidelity & Casualty Co. of New 
York v. St. Paul Gas Light Co., 188 
N.W. 265, 152 Minn. 197. 


‘Subrogation where person liable for 
loss or injury caused by farit of an- 
other in general see Subrogation § 37. 


27. Cal.—Merino vy. Pacific Coast 


For later cases, developments and changes in the law.see. Annotations, same title and section number, 
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or insurance carrier?’ who has paid, or has become 
liable to pay, compensation against a person other 
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than the employer are statutory, and in the absence 


of a statutory provision that the employer shall be 
subrogated to the right of the employee or the de- 
pendents against a third person and may recover any 
amount which such employee or his dependents would 
have been entitled to recover, the employer would 
not have the same rights as he now has by reason of 
such statutory provision.2® The right of the employ- 
er to seek reimbursement from a third person for an 
amount paid to an employee as compensation has 
been denied in the absence of any statutory provision 
Where the act permits the employer to 
enforce the lability of a person other than the em-. 
ployer for himself or for the insurance carrier if 
compensation is claimed and awarded or paid, the 


therefor.®° 


ahha Co., 12 P.(2d) 458, 124 Cal.App. 


Ind.—Wabash Water & Light Co. v. 
Home Telephone Co., 138 N.E. 692, 79 
Ind.App. 395. 


Ky.—Napier v. John. P. Gorman 
a Co., 45 S.W.(2d) 1064, 242 Ky. 
al. ‘ 


Mich.—Albert A. Albrecht Co. v. 
Whitehead & Kales Iron Works, 166 
N.W. 855, 200 Mich. 109. 


Va.—vU. S. Fidelity & Guaranty Co. 
eens Diamond Coal Co., 170 S.E. 


[a] Where common-law action of 
employee was extinguished by his 
election to take compensation, an as- 
signment of the cause of action by 
him to the employer could not furnish 
a basis for the action by the employ- 
er, and such basis must be found in 
the compensation act itself. Albert 
A. Albrecht Co. v. Whitehead & Kales 
oe Works, 166 N.W. 855, 200 Mich. 
109. 


28. See infra § 1589. 


29. McKenzie v. Missouri Stables, 
Inc., 34 S.W.(2d) 136, ,225 Mo.App. 64. 


30. See case:infra this note. 


{a] in Ohio (1) an ‘employer, 
whether or not-a self-insurer, cannot 
recover from any source any sum to 
reimburse an amount,paid under the 
Workmen’s -Compensation Law, 
whether the injury results from the 
negligence of.,some third person, or 
otherwise. Truscon .Steel Co. v. 
Trumbull Cliffs Furnace Co., 166 N. 
E. 368, 120, Ohio- St. 394. (2) The 
court. said that..it,was unable to see 
any merit.in the ¢laim,of the employ- 
er “in view of the Jack of statutory 
provision on this subject and,also in 
view of the provisions of section 
1465—10 [General.Code],” which sec- 
tion contains among ether provisions, 
a provision that contracts and agree- 
ments shall be absolutely void and of 
no effect which undertake to indem- 
nify or insure an,employer against 
loss or liability for ‘the payment of 
compensation to,workmen or their de- 
pendents. Truscon Steel Co. v. Trum- 
bull Cliffs Furnace Co., supra. 


31. Bethlehem Steel Co. v. Ray- 
mond Concrete Pile Co., 118 A., 279, 
141 Md. 67. 


32. Subrogation of insurer in gen-. 


eral see Insurance § a 
Who may sue as between employ- 
er. and insurer see infra, § 1618. 
33. See statutory -provisions. 


[a] Statute;construed or applied 


see Hall v. Henry-Thayer & Co., -113- 


N.E. 644, 225 ‘Mass. 151; Barry iv. 


Bay State St. R. Co., 110 N.E. 1031, 222 
Mass. 366; Turnquist v. Hannon, 107 
N.B. 448, 219 Mass. 560. 


fb] Municipal corporation which 
had paid compensation under act to 
an injured municipal employee was 
entitled to enforce against the third 
person who was liable for the injury 
whatever rights the injured employee 
would have had if he had not accept- 
ed compensation. Hunt v. Zako, 137 
N.E. 728, 243 Mass. 565. 


{c] In Kentucky (1) where. the 
right to bring an action against a 
third person was by the terms of the 
act confined to an employer who had 
paid, or had become liable to pay, 
compensation, the view was taken 
that an employer’s insurance carrier 
who had paid compensation was not 
entitled to bring the action. Hender- 
son Telephone & Telegraph Co. v. 
Owensboro Home Telephone & Tele- 
graph Co., 233 S.W. 743, 192 Ky. 322. 
(2) By Ky. St. § 4890 the insurer was 
given the right to maintain an action. 
Napier v. John P. Gorman Coal Co., 
45 S.W.(2d) 1064, 242 Ky. 127. 


34. See statutory provisions. 


[a] Statute construed or applied 
see Tandsetter v. Oscarson, 217 N.W. 
660, 56 N.D. 392 (state compensation 
fund). 


[b] In Texas (1) the compensa- 
tion act of 1913 did not, it seems, sub- 
rogate insurer to the injured em- 
ployee’s claim against a third person 
who was not an independent contrac-' 
tor or subcontractor doing work for 
the subscriber. Fox y. Dallas Hotel 
Co., .240' S.W. 517, 111 Tex. 461; City 
of Austin v. Johnson, (Civ.App.) 204 
S.W. 1181 [aff (Commn,App.) 240 S.W. 
523]. (2) Insurer’s right. of subro- 
gation to injured employee’s rights. 
against negligent third person under 
Rev. St. (1925) art 8307.§ 6a exists 
and is enforceable only as directed by 
statute. Fidelity Union Casualty Co. 


v. Texas Power & Light Co,,, (Civ. 
App.) 35 S.W.(2d) 782. (3) The view 
has been taken, ‘however, that the 


provision for subrogation should be 
given a liberal construction to effect 
the purpose designed. ‘Standard Ac- 
cident Ins. Co. v. Pennsylvania Car 
Co., 49 F.(2d) 73 (Rev. St-'[1925] art 
8307 § 6a). 


35. Employers’ Liability Assur. Co. 
v. Indianapolis Cincinnati Trac- 
tion Co., 144 N.E. 615, 195 Ind. 91 


[mod 142 N.E. 856]; Donohue v. 
Thorndyke, 109 ‘A.. 187, 119 Me. 20; 
Travelers’ Ins..Co. v. Evans, 143 A. 
290, 101 Vt.;250. 


| 86. /Morris v. Standard: Oil Co. 252 
P. 605, 200-Cal. 210; Stackpole v. Pa- 
cific Gas & Electric Co.,:186 BP. 354,181) 
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employer may not bring an action under such provi- 
sion except as authorized by the act.** 


[§ 1589] (2) Right of Insurer to Remedy against 
Third Person or to Reimbursement in General.*” 
the terms of some acts insurer is permitted to en- 
force for his own benefit the liability of the person 
liable other than the employer** or is subrogated, to. 
the rights of the employee or of the dependents of a 
deceased employee against such person.*+ 
visions which give to an employer who has paid, or 
who has, become liable for, compensation rights 
against the person causing the injury have been con- 
strued in connection with another provision that 
“employer,” as used in the act, includes “insurer,”**® 
or with another provision for the subrogation of in- 
surer to the rights of the employer,?® so as to permit 


By 


Some pro- 


Cal, 700; Massachusetts Bonding & 
Ins. Co. v. San Francisco-Oakland Ter- 
minal Rys., 178 P. 974, 39 Cal.App. 
388; Brown v. Southern Ry. Co., 169 S. 
E. 419, 204 N.C. 668; Mayhugh v. Som- 
erset Telephone Co., 109 A. 218, 265 
Pa. 496; U,. 8. Fidelity & Guaranty 
Co. v. Blue Diamond Coal Co., (Wa.) 
170 S.B,. 728; Virginia Electric & Pow- 
er Co. v. Mitchell, 164:S.E. 800, 167: 
S.E. 424, 159 Va. 855; Southern Ry. 
Co. v. U. S. Casualty Co., 118 S.E. 266, 
136 Va. 475. 


[a] Provision limiting rights of 
imsurer.—(1) The provision of the 
Workmen’s Compensation Act, that 
nothing therein contained should be 
construed as conferring upon any in- 
Surance carrier any other or further 
rights than those existing in the em- 
ployer at the time of .the injury to, 
his employee, anything in the policy. 
of the insurance to the contrary not- 
withstanding, was intended to limit 
the insurance carrier to its subrogat- 
ed rights formerly vested in the em- 
ployer, irrespective of any. provision 
of the policy which might seem to 
give to such carrier any other or fur- 
ther rights (Southern Ry. Co. v. U.. 
S. Casualty Co., 118 S.E. 266, 136 Va. 
475), (2) and was not intended to 
render ineffective that portion of ,the 
act which was clearly intended to 
give relief, by subrogation, to insur- 
ance carriers (Southern Ry. Co. v. 
U.S. Casualty Co., supra). 


[b] Payment to parent of deceased 
employee.—The rights of the insur- 
ance carrier against a third person’ 
were recognized where compensation 
was paid to the parent of a deceased 
minor employee. Stackpole y. Pacif- 
ic Gas & Electric Co., 186 P. 354, 181 
Cal. 700. 


‘[e] State Insurance Fund.—Un- 
der Workmen’s Compensation Act and 
the act for the creation and adminis- 
tration of the state’s insurance fund, 
Act June 2, 1915 (P. L. 767) § 21, the 
state Workmen’s Insurance Fund, 
having paid compensation to an in— 
jured servant, is entitled to be sub- 
rogated pro tanto to the right of the 
employee ‘in a judgment against a 
third person for damages. Mayhugh 
v. Somerset Telephone Co., 109 A. 213. 
265 Pa. 496. 


[d] Acceptance of compensation 
precluding recovery by employee does 
not preclude recovery by insurer 
from ,the_ third person wrongdeer. 
Phifer v. Berry, 163 S.E. 119, 202 N.C. 
388; Brown yv. Southern Ry. Co., 162 
S.B. 613, 202 N.C. ‘2516. 7 


[e] Rights of insurer measured by 
rights of employer.—Under a provi- 
sion that insurer shall be subrogated 
to all the rights and duties of the 
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insurer to assert rights against the person causing the 
According to some cases, insurer is subro- 
gated to the rights of the employer to the extent that 
it has discharged its duties, on the theory that subro- 
gation is a normal incident of indemnity insurance,?* 
and, where it has obtained an assignment from the 
employer, may sue the wrongdoer even if in the ab- 
sence of such assignment it could not sue.28 Accord- 
ing to other cases, however, the rights against the 
third person wrongdoer of an insurance carrier who 
has paid, or has become liable to pay, compensation 
are wholly the creature of statute®® and, when the 
applicable provision is in terms confined to the em- 
ployer, an insurer who pays compensation is not en- 
titled to bring an action against the person causing 


injury. 


employer, insurer takes such rights 
and only such rights as the employ- 
er has. Chesapeake & O. Ry. Co. v. 
Palmer, 140 S.E. 831, 149 Va. 560. 


{d] In Louisiana (1) a provision 
that any employer having paid com- 
pensation under the act or having be- 
come liable therefor shall be subro- 
gated to the rights of the injured em- 
ployee to recoyer against a person 
other than the employer did not give 
an insurer any right of subrogation 
(Bouchon y. Southern Surety Co., 91 
So. 854, 151 La. 503) (2) or any right 
of action against such person for 
damages for the use and benefit of the 
injured employee (London Guarantee 
& Accident Ins. Co. v. Vicksburg, S. 
Seem: *COne 00 SOn tl (i oa luds ok). 
(3) The right of an insurer who has 
paid compensation to bring an action 
against a third person has been rec- 
ognized, however, regardless of the 
compensation act, under a statutory 
provision which gives a right of ac- 
tion for damages to anyone who is 
injured by another’s fault. London 
Guarantee & Accident Ins. Co. v. 
Vicksburg, S. & P. R. Co., supra. See 
Fidelity Union Casualty Co. v. Car- 
penter, 125 So. 504, 12 La.App. 321 
(apparently recognizing rule). (4) 
So, also, a conventional assignment or 
subrogation to insurer made by the 
employer who under the act may 
bring an action against a third person 
liable for an injury to an employee is 
legal and binding where there is seri- 
ous and adequate consideration. 
Globe Indemnity Co. v. Toye Bros. 
Auto & Taxicab Co., 129 So. 234, 14 
La.App. 142. (5) Act prohibiting as- 
signment of workmen’s compensation 
claims does not prevent an assign- 
ment to insurer of the employer’s 
claim against a person causing the 
employee’s injuries. Globe Indemni- 
ty Co. y. Toye Bros. Auto & Taxicab 
Co., supra. (6) Insurer's assump- 
tion of liability under a policy and 
payment of compensation constitut- 
ed an adequate consideration for 
the conventional assignment and 
subrogation of the employer’s claim 
(Globe Indemnity Co. v. Toye Bros. 
Auto & Taxicab Co., supra) (7) and 
authorized insurer to bring an ac- 
tion against such third person (Globe 
Indemnity Co. v. Toye Bros. Auto & 
Taxicab Co., supra). (8) Under a 
provision that insurer is subrogated 
to all the rights and actions to which 
the employer is entitled under the act, 
an insurer may bring an action 
against a third person where the em- 
ployer is authorized by the act to 
bring such action (Fidelity Union 
Casualty Co. v. Carpenter, supra), 
(9) and in order to do so need not ob- 
tain a conventional subrogation from 
either the employer or the employee 
(Fidelity Union Casualty Co. v. Car- 
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tion. 


penter, supra). 


87. tna Life Ins. Co. v. Moses, 
53 S.Ct. 231, 287 U.S. 530, 77 L.Ed. 477 
[rev 61 App.D.C. 74, 57 F.(2d) 440]; 
Workmen’s Compensation Exchange 
v. Chicago, M., St. P. & P. R. Co., 45 
F.(2d) 885 (case arising under Idaho 
compensation act). See Fidelity & 
Casualty Co. of New York v. St. Paul 
Gas Light Co., 188 N.W. 265, 152 Minn. 
197 (apparentlhy* recognizing that in- 
surer was Subrogated to the right of 
the employer to reimbursement). 


[a] Action for wrongful death.— 
The fact that an action for wrongful 
death is ordinarily nonassignable 
does not prevent the subrogation of 
an insurer of an employer to the 
rights of the employer in respect of 
the death of an employee where, un- 
der the compensation act, the ac- 
ceptance of compensation by the de- 
pendent of the deceased employee op- 
erates aS an assignment to the em- 
ployer of the cause of action for 
wrongful death. Attna Life Ins. Co. 
v. Moses, 53 S.Ct. 231, 287 U.S. 530, 
77 L.Ed. 477 [rev 61 App.D.C. 74, 57 
¥.(2d) 440] (Longshoremen’s and 
Harbor Workers’ Compensation Act 
made applicable to District of Colum- 
bia as a workmen's compensation law 
by Act of May 17, 1928 [45 U.S. St. at 
L. 600 c 612]). 


38. The Adin Maru, 51 F.(2d) 599; 
The Kokusai Kisen Kabushiki Kaisha, 
44 F.(2d) 659 (where in a case aris- 
ing under the Longshoremen’s and 
Harbor Workers’ Compensation Act 
it was said that the existence of the 
assignment made it unnecessary to 
decide whether in the absence of. the 
assignment insurer could sue). See 
Maryland Casualty Co. v. Dominion 
Flour Mills Co., 49 Que.S.C. 262 (ap- 
parently recognizing rule). 


33. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 
590, 272 Mass. 448, 72 A.L.R. 1143; 
U. S. Fidelity & Guaranty Co. v. Blue 
Diamond Coal Co., (Va.) 170 S.E. 728. 
See Aitna Life Ins. Co. vy. Otis Ele- 
vator Co., 204 S.W. 376 (where in- 
surer was not entitled to recover). 


[a] In New Jersey (1) insurer 
who pays compensation can claim no 
rights against the third person on 
the principle of subrogation, where 
the act provided for reimbursement 
of the employer (Degler v. Domejka, 
165 A. 583, 112 N.J.Eq. 588; New York, 
S. & W. R. Co. v. Huebschmann, 162 A. 
767, 111 N.J.Eq. 547 [aff 156 A. 330, 
109 N.J.Eq. 40]; Erie Railroad Co. v. 
Michelson, 162 A. 764, 111 N.J.Eq. 
541; Cook v. Phillips, 162 A. 732, 109 
N.J.L. 371; Warner-Quinlan Co. vy. 
Byram, 150 A. 212, 106 N.J.Eq. 82). 
(2) Insurer is not entitled to subro- 
gation to rights against a third per- 
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the injury*® or to reimbursement out of the amount 
of a settlement with, or judgment against, such per- 
son, for compensation paid.*+ 


[§ 1590] (3) Nature and Purpose of Particular 
Statutory Provision*?—(a) Provision for Subroga- 
The view has been expressed that it is pre- 
sumed that, in providing that an employer shall be 
“subrogated” to the right of the employee or the de- 
pendents of a deceased employee against a third per- 
son, the legislature used the word “subrogation” in. 
its legal sense,*? that a statutory subrogation has the 
same characteristics that it would have if it were a 
creature of equity,** that it is enforced solely for the 
purpose of accomplishing the ends of substantial jus- 


= 


son of the employer (Warner-Quin- 
lan Co. v. Byram, supra) (3) or the 
employee (Warner-Quinlan Co. v. 
Byram, supra; Hartford Accident & 
Indemnity Co. v. Englander, supra). 


40. Marshall-Jackson. Co. v. Jef- 
fery, 166 N.W. 647, 167 Wis. 63 (con- 
struing Illinois Compensation Act § 
29). And see Kentucky case supra 
note 33 [c] (1). 


41. See cases infra this note. 


[a] In New Jersey (1) where a 
provision for reimbursement out of 
the amount of settlement with, or 
judgment against, a third person, for 
compensation paid, in terms gives the 
right of reimbursement only to the 
employer, the view has been taken 
that an insurance carrier who pays 
compensation is not entitled to reim- 
bursement. Degler v. Domejka, 165 | 
A. 583, 112 N.J.Eq. 588; Fidelity & 
Casualty Co. of New York v. Sisters 
of St. Joseph of Peace,165 A. 430, 112 
N.J.Eq. 579; New York, S. & W. R. 
Co. v. Huebschmann, 162 A. 767, 111 
N.J.Eq. 547 [nff 156 A. 330, 109 NJ. 
Eq. 40]; Erie Railroad Co. v. Michel- 
son, 162 A. 764, 111 N.J.Eq. 541; Cook 
v. Phillips, 162 A. 732, 109 N.J.Law 
371. But see Hartford Accident & 
Indemnity Co, v. Chartrand, 145 N.E. 
274, 239 N.Y. 36 (where relief was 
granted to inSurer in a case in which 
New_ Jersey Workmen’s Compensa- 
tion Law [L. (1911) c 95], as amended. 
by L. [1913] ¢ 174, was involved). 
(2) There is no privity of contract 
between insurer and the employee, 
and nothing in the act sustaining 
such claim ‘to subrogation, notwith-- 
standing the e:aployer on giving no-- 
tice, may be subrogated. Hartford 
Accident & Indemnity Co. v. England-- 
er, 118 A. 628, 93 N.J.Eq. 188: (3) 
The fact that the dependents of a de- 
ceased employee accept payments: 
from the insurance carrier does not 
give rise to an implied contract or- 
agreement that such dependents shall 
reimburse the insurance carrier out 
of the amount of a judgment against 
a third person. Erie R. Co. v. Mich- 
elson, 162 A. 764, 111 N.J.Eq. 541. 
See Hartford Accident & Indemnity 
Co. v. Englander, 118 A. 628, 93 N.J. 
Eq. 188 (where the right of an in- 
surer to recover from the employee 
was denied). 


42. Nature and form of action to 
enforce liability of person causing in- 
jury see infra § 1613. 


43. Smith v. Yellow Cab a 
A. 858, 288 Pa. 85. BP apn hee 


44. City of Red Wing vy. Eichinger, 
203 N.W. 622, 163 Minn. 54; Smith 
y. Yellow Cab Co., 87 Pa.Super. 143, 
149 [aff 135 A. 858, 288 Pa. 85). 


“By subrogating him to ‘the right 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tice,*> that it does not depend on any contractual 
relation between the parties,*® and that the subro- 
gation provided for is not an assignment.*7 The sub- 
rogation intended by such a provision has, however, 
been regarded as a conventional, as distinguished 
from a legal, subrogation,*® and it has even been stat- 
ed that under an act containing such provision the 
employer takes over the employee’s cause of action 
by statutory assignment rather than by strict subro- 
gation,*® and, in other cases, while a distinction be- 
tween an assignment and subrogation has been rec- 
ognized,®® the view has been taken that “subroga- 
tion” within the meaning of such provision means 
“substitution,”>! and that the ultimate effect of sub- 
rogation under such provision and of an assign- 
ment would be much the same in substituting one per- 
son to another’s rights.52 The word “subrogated,” 
as used in a provision that, where compensation is 
payable, the right of the employee or personal rep- 
resentative against a person other than the employer 
shall be “subrogated” to the employer means “trans- 
ferred,’’>? and by the operation of the act the right 
of action against the third person is transferred to 
the employer.*4 Under a provision that, if compen- 
sation is claimed and awarded under the act, an em- 
ployer having paid the compensation on having be- 
come liable therefor shall be subrogated to the rights 
of the employee to recover against a person other 
than the employer, subrogation relates back to the 


51. 


of the employee to the extent 
"| pra; 


of the compensation payable .. . 
all the applicable equitable principles 
of subrogation were imported by the 
statute into the relation of employ- 
er, employee, and third party; by 
operation of law, therefore, the em- 
ployer is vested with the right and 
with the remedies necessary to en- 
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Travelers’ Ins. Co. v. Foss, su- 
Davis v. Central Vermont Ry. 
Co., 113 A. 539, 95 Vt. 180. 


fa] Legal subrogation, 
ing employer who has paid, or has 
become liable to pay, compensation to 
employee’s rights against a third per- 
son, is the placing of one person as 
near as possible in the position of 
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time the injury was done,®* and, where compensation 
has been paid under the act, the claim against the 
third person is that of the employer or his insurer,'* 
and the employer or insurer has the management of 
an action on the claim,®? and may dismiss the action 
or discharge the claim. 


Protection of employer or insurer. A provision 
for subrogation to the rights of an injured employee 
against a third person is for the benefit of the em- 
ployer or insurer;°® such provision is not intended 
for the benefit of the negligent third person®® and 
does not relieve him from liability.*4 If the employ- 
er’s rights are protected, the third person may not 
object to the maintenance of an action by the em- 
ployee.*2 An action by insurer is, however, for the 
benefit of both insurer and the employee under some 
acts.°3 


Prevention of double recovery. One purpose of a 
provision fer the. subrogation of the employer is to 
prevent a double recovery by the employee.®* 


Splitting causes of action. The view has been ex- 
pressed that a provision for subrogation does not in- 
volve a splitting of causes of action.®® 


{§ 1591] (b) Provision for Assignment.** While 
the view has been expressed that the effect of an 
award of compensation is to subrogate insurer to 
the cause of action, if any, in favor of the employee 


A. 147, 149, 128 Me. 393, 68 A.L.R. 
481 (where the court said: “The ac- 
tion is the common-law action of the 
employee assigned by law to the em- 
ployer”). 


53. Joseph Schlitz Brewing Co. v. 
Chicago Rys. Co., 138 N.Y.S. 658, 307 
Ill. 322; Friebel v. Chicago City Ry. 
Co., 117 N.E. 467, 280 Ill. 76; Wendt 


subrogat- 


force it” Smith v. Yellow Cab Co»| another in respect of a debt or claim|& Grone Co. v. Traff, 262 IllApp. 58. 
" ) aE i and its rights and remedies. Travel- 54 S inf 601 

45. City of Red Wing v. Hichinger,| ers’ Ins. Co. v. Foss, 130 A. 210, 124 - See infra § 1601. 

203 N.W. 622, 163 Minn. 54. Me. 399. 55. Travelers’ Ins. Co. v. Foss, 130 
46. City of Red Wing v. Hichinger, [b] “To subrogate® means: “To A. 210, 124 Me. 399. 

supra, put in the place of another; to sub-| 56. Travelers’ Ins. Co. v. Foss, su- 
47. lerardi v. Farmers’ Trust Co. Bip ai cb aLee Cee ne haget pra. 

of Newark, (Del.) 151 A. 822 (con- 3 phe Pond?) 2) 57. Si ’ y - 

aiming. Pennsylvania Workmen’s | 118 A. 539, 95 Vt. 180]. pra. Dravelens' in. [0d Vai Oia ee 
ompensation Act § 319 [77 Pub. St. § [c] Office of subrogation is to se- : 

671]). cure real and essential and consistent E.h Soeliyara $16 0M" 
48. McKenzie v. Missouri Stables, | justice, in simplification of procedure 59. Foster v. Congress Square 


34. S.W.(2da) 136, 225 Mo.App. 64. 


[a] Reason for rule—The above 
rule was asserted on the theory that 
the entire compensation act is con- 
tractual jin its nature as between em- 
ployer and employee. McKenzie v. 
Missouri Stables, 34 S.W.(2d) 136, 225 
Mo.App. 64. Nature of act in gener- 
al see supra § 13, 


Basis and nature of legal and con- 
ventional subrogation in general see 
Subrogation §§ 2-15. 


49. General Box Co. v. Missouri 
Utilities Co., (Mo.) 55 S.W.(2d) 442; 
McKenzie v. Missouri Stables, 34 S. 
W.(2d) 136, 225 Mo.App. 64 (both 
cases construing a compensation act 
which also gave the right to the em- 
ployer to recover what the injured 
employee or dependents could have 
recovered). 


50. Travelers’ Ins. Co. v. Foss, 130 
A. 210, 124 Me. 399. 


[a] Thus it has been laid down 
that subrogation is an act of law and 
assignment rests on contract. Trav- 
elers’ Ins. Co. v. Foss, 130 A. 210, 124 
Me. 399. , 


; 


and without circuity of action, on 
equitable principles. Travelers’ Ins, 
Co. v. Foss, 130 A. 210, 124 Me. 399. 


[d] In New York (1) the word 
“subrogation,” as used in the title of 
a section of the compensation act pro- 
viding that the award of compensa- 
tion operates as an assignment, has 
the meaning of “substitution.” Trav- 
elers’ Ins. Co. v. Brass Goods Mfg. 
Co.,. 146. N.E.,°377, 378," 239° NoY 273; 
37 L.R.A. 826. See Saloshin v. Houle, 
155 A. 47, 85 N.H. 126 (apparently 
recognizing rule in construing the 
New York act). But see U. S. Fideli- 
ty, etc.,.Co. v. New York R. ‘Co., 156 
N.Y.S. 615, 93 Mise. 118 (where “sub- 
rogation’’ was construed to mean “in- 
demnification” rather than ‘‘substitu- 
tion’). (2) “Subrogation is substi- 
tution . . Of one person in the 
place of another so that he who is 
substituted succeeds to the rights of 
that other in relation to a debt or 
claim and to its rights, remedies, or 
securities.” Travelers’ Ins. Co. v. 
Brass Goods Mfg. Co., supra. 


52. Travelers’ Ins. Co. v. Foss, 130 
A. 210, 124 Me. 399. See Fournier vy. 
Great Atlantic & Pacific Tea Co., 148 


Hotel Co., 145 A. 400, 128 Me. 50; Mc- 
Kenzie v. Missouri Stables, 34 S.W. 
(2d) 136, 225 Mo.App. 64; Thomas v. 
Otis Elevator Co., 172 N.W. 53, 103 
Neb. 401; Schnick v. Morris, (Tex.Civ. 
App.) 24 S.W.(2d) 491; Lancaster v. 
Hunter, (Tex.Civ.App.) 217 S.W. 765. 
See Black vy. Chicago Great Western 
R. Co., 174 N.W. 774, 187 Iowa 904 
(one purpose of the act is to provide 
indemnity to the employer and allow 
him to be subrogated to the extent of 
the compensation paid). 


60. Moeser vy. Shunk, 22 
116 Kan. 247. ambien 75; 


61. Moeser v. Shunk, supra. 
62. See infra § 1603. 


63. Lancaster v. Hunter, (Tex.Civ. 
App.) 217 S.W. 765. : : 


64. Black v. Chicago Great West- 
Hh) R. Co., 174 N.W. 774, 187 Iowa 


65. Black v. Chicago Great West- 
ern R. Co., supra. 


66. In case of statutory provision 
specifically making assignment req- 
usite of obtaining compensation see 
infra § 1612. 
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against a third person under a provision that such 
award shall operate as an assignment of a cause of 
action of the injured employee or dependents of a de- 
ceased employee,®? under a provision that the aecept- 


ance of an award of compensation shall operate as: 


an assignment of the right of the employee to re- 
ceive damages, the right of the employer®® or insur- 
ance earrier®® does not, it has been said, rest on the 
principle of subrogation. Where an assignment to 
the employer, pursuant to the act, has once become 
effective, title to the cause of action so vested may 
not be divested, without the employer’s consent, ei- 
ther by the employee*® or by the industrial com- 
mission.74_ Where under a provision for assignment 
the employer or insurer has acquired the right to pro- 
ceed against the third person wrongdoer, an action 
against such third person is prosecuted, not in be- 
half of the employee, or, in case of his death, of the 
persons designated as the beneficiaries in the statute 
providing for an action for wrongful death,** but in 
behalf of the employer or insurer.** 


[§ 1592] (c) Miscellaneous Provisions. The 


right of an employer who has paid, or has become ha-: 


ble to pay, compensation, under a provision expressly 
permitting him to bring an action for damages 
against,7* or to collect indemnity from,*® a third 
person is not based on the principle of subrogation, 
and, by such provision permitting the bringing of an 
action, the cause of action is in effect assigned to the 
employer when an award is made.’* So, under a pro- 
vision that, if compensation is paid, insurer may en- 
force for its own benefit the liability of a person 
other than the employer, the right of an insurer does 
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VE 


[§§ 1591-1593 


not rest or depend on the principle of subrogation’* 
or on the theory of reimbursement;** such act 
makes a transfer to insurer of the employee’s right 
to enforce the legal liability of the third person ef- 
fective on insurer’s paying compensation to the em- 
ployee,7® and, after such transfer, insurer becomes, 
in substance, an assignee of the employee’s cause of 
action.8® The view has been expressed that, under 
a provision that if compensation is paid the employ- 
er may enforce the liability of a person other than 
the employer, there is effected a transfer or assign- 
ment of the employee’s right of action, a subroga- 
tion.8 A provision that the court shall, on applica- 
tion, allow as a first lien against any judgment of 
the employee against a person other than the employ- 
er, the amount of the employer’s expenditures for 
compensation is not self-executing in the employer’s 
interest.3? 


Prevention of double recovery. The purpose of 
provisions of the compensation act which permit the 
employer to bring an action against the person lia- 
ble for an injury to the employee or to impress on 2 


_judgment against such person recovered by the em- 


ployee, a lien for the employer’s expenditures for 
compensation is to prevent the employee from obtain- 
ing double payment or recovery for the same com- 
pensable injury. 

[§ 1593] (4) Effect on Existing Right of Action 
and Creation of New Right.** Most statutory pro- 
visions of the general type here considered do not 
extinguish a cause of action against a person other 
than the employer®® and do not create 4 new cause 


of reimbursement or _ subrogation. 


67. Liberty Mut. Ins. Co. v. Ameri- 
can Incinerator Co., 51 F.(2d) 739; 
Zurich General Accident & Liability 
Ins. Co. v: Childs.Co., 171 N.E. 391, 
253 N.Y. 324; Breital v. Hinderstein, 
958 N.Y.S. 237, 236 App.Div. 203 [aff 
185 N.E. 736, 261 N.Y. 556]. 


[a] Limited to rights of employee 
under subrogation or assignment pro- 
vision.—Subrogation of insurance car- 
rier issuing policy covering employer 
is limited to employee’s rights. Lib- 
erty Mut. Ins. Co. v. American In- 
cinerator Co., 51 F.(2d) 739. 


68. U.S. Fidelity & Guaranty Co. 
y. Blue Diamond Coal Co., (Va.) 170 S. 
E. 728. 


69. U.S. Fidelity & Guaranty Co. 
v. Blue Diamond Coal Co., supra. 


{a] Thus, under a provision that 
the acceptance of an award of com- 
pensation shall operate as an assign- 
ment to the employer of any right to 
recover damages which the injured 
employee may have against any other 
party and a provision that an insur- 
ance carrier who pays compensation 
shall be subrogated to the rights and 
duties of the employee, the right of 
the employer or his insurance carrier 
does not rest on the principle of sub- 
rogation. U. S. Fidelity & Guaranty 
Co. v. Blue Diamond Coal Co., (Va.) 
170 S.E. 728. 


70. Sabatino v. Thomas Crimmins 
Const. Co., 168 N.Y.S. 495, 102 Misc. 
He 172 N.Y.S. 917, 186 App.Div. 
891]. 

71.’ Sabatino v. Thomas Crimmins 
Const. Co., supra. 

72. Brown v. Southern Ry. Co., 162 
S.E: 613, 202 N.C. 256. 3 


73. Brown v. Southern Ry. Co., su- 
pra. 


74. Merino v. Pacific Coast Borax 
Co., 12 P.(2d) 458, 124 Cal.App. 336. 
Compare Llewellyn Iron Works _ Vv. 
Smith, (Cal.App.) 24 P.(2d) 532 
(where the court said, in considering 
an act providing that any employer 
having paid, or having become _ obli- 
gated to pay, compensation may bring 
an action against a person other than 
the employer to recover damages for 
the injury, that the employer’s cause 
of action arises by subrogation un- 
der the act). 


75. Wabash Water & Light Co. v. 
Home Telephone Co., 138 N.E. 692, 79 
Ind.App. 395. 


76. Lliewellyn § Iron Works _ Vv. 
Smith, (Cal.App.) 24 P.(2d) 532. 


77. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 590, 
272 Mass. 448, 72 A.L.R. 1143; Turn- 
quist v. Hannon, 107 N.E. 443, 219 
Mass. 560. Compare Labuff v. Wor- 
cester Consol. St. Ry. Co., 120 N.E. 
381.931 Mass... 11.05 batrye Vier bays 
State St. RB. Co., 110 N.E. 1031, 222 
Mass. 366 (both cases state that in- 
surer who pays compensation is sub- 
rogated to the rights of the em- 
ployee). 

[a] Action for death.—Under 
Workmen’s Compensation Act pt 3 § 
15, insurer of the employer, which has 
paid to the widow compensation under 
the act, has a right of action to en- 
force for its own benefit the penalty 
provided by Rev. L. c 171 § 2, as 
amended by St. (1907) ¢ 375, against 
the person who has negligently caused 
the death of the workman, and this 
right does not depend on any theory 


Turnquist v. Hannon, 
219 Mass. 560. 


78. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 590, 
272 Mass. 448, 72 A.L.R. 1143; Turn- 
quist v. Hannon, 107 N.E. 443, 219 
Mass. 560. 


79. Becker v. Eastern Massachu- 
setts St. Ry. Co., 181 N.B. 757, 279 
Mass. 435. r 


80. Becker v. Eastern Massachu- 
setts St. Ry. Co., supra; Turnquist v. 
Hannon, 107 N.E. 443, 219 Mass. 560. 


81. Smith v. Port Huron Gas & 
Biscrrie Co., 187 N.W. 292, 217 Mich. 


107 N.E. 443, 


82. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


83. Jacobsen -v. State Industrial 
Accident Commission, supra. 


84. In case of statutory provision 
specifically making assignment 
requisite of obtaining compensation 
see infra § 1612. 


Parties to actions see infra §§ 1617— 
1625. 


85. Davis v. Central Vermont. Ry. 
Co.,13-A, 539,-955Vt. 180. 


{a] Provision for subrogation.— 
Where the act provides for the sub- 
rogation of an employer who has paid 
compensation or who has become lia- 
ble therefor to the rights of an in- 
jured employee against a third per- 
son, the acceptance of compensation 
by the employee does not extinguish a 
cause of action against a third person. 
Davis v. Central Vermont Ry. Co., 113 

JA. 539, 95 Vt. 180. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of action®*® but keep the cause of action alive for the 
benefit of the employers’ or insurer.*$ 
sion that, if compensation is claimed and awarded 
or paid under the act, the employer or insurance car- 
rier may enforce for his benefit the liability of a per- 
son other than the employer does not take away com- 
mon-law rights from anyone®® but declares how the 
right shall be regulated with respect to its use.°° 
Some provisions, however, have been regarded as cre- 
ating a new cause of action either because of their 
express terms®! or because of the construction giv- 


86. Ind.—Employers’ Liability As- 
sur. Co. v. Indianapolis & Cincinnati 
Traction Co., 144 N.E. 615, 195 Ind. 
92% 


Minn.—Fidelity -& Casualty Co. of 
New York v. St. Paul Gas Light Co., 
188 N.W. 265, 152 Minn. 197. 


Mo.—Superior Minerals Co. v. Mis- 
souri Pac. R. Co., (App.) 45 S.W.(2d) 
912 [cert quashed 59 S.W.(2d) 690]. 


Neb.—Luckey v. Union Pac. R. Co., 
219 N.W. 802, 117 Neb. 85. 


Va.—w. S. Fidelity & Guaranty Co. 
Neel aes Diamond Coal Co., 170 S.E. 


{a] Provision for subrogation.— 
(1) A provision for the subrogation 
of the employer to the right of the 
employee or his dependents to recov- 
er against a third person does not 
create a new cause of action in the 
employer. Fidelity & Casualty Co. of 
New York v. St. Paul Gas Light Co., 
188 N.W. 265, 152 Minn. 197. (2) A 
provision that the employer shall be 
subrogated to the right of dependents 
against a third person who is liable 
for the death of an employee does not 
ereate a new cause of action apart 
from, or independent of, that provid- 
ed by the original death statute. Su- 
perior Minerals Co. v. Missouri Pac. 
wR Cov, (Mo: App:): 945" (SW: (Jd). 912 
[cert quashed 59 S.W.(2d) 690]; 
Luckey v. Union Pac. R. Co., 219 N.W. 
802, 117 Neb. 85. (3) Nor does it en- 
large on the identity of the benefic- 
jiaries who are designated therein (Su- 
perior Minerals Co. v. Missouri Pac. 
R. Co., supra) (4) except only as it 
contemplates the subrogation of the 
employer in those particular instances 
where the dependents are such as to 
have a cause of action under the orig- 
inal statute (Superior Minerals Co. v. 
Missouri Pac. R. Co., supra). 


{b] Provision for assignment.—A 
provision that the acceptance of an 
award shall operate as an assignment 
to the employer of any right to recov- 
er damages which the injured em- 
ployee may have against any other 
person for the injury does not impose 
any new liability on, or create any 
new right against, such third person. 
U. S. Fidelity & Guaranty Co. vy. Blue 
Diamond Coal Co., (Va.) 170 S.E. 728. 


[ec] Collection of indemnity.—A 
provision that if compensation is 
awarded under the act the employer, 
having paid compensation or having 
become liable therefor, may collect in 
his own name or that of the injured 
employee from the other person in 
whom legal liability for damages 
exists, the indemnity paid or payable 
to the injured employee does not 
create a new cause of action. Em- 
ployers’ Liability Assur. Co. v. Indian- 
apolis & Cincinnati Traction Co., 144 
N.E. 615, 195 Ind. 91. 


{d] In Dlinois (1) there is no new 
cause of action created by the provi- 
sion of Workmen’s Compensation Act 
§ 29 that the right of an employee or 
his personal representative to recover 
against a person other than the em- 
ployer or his employee, who has -elect- 
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So a provi- 


General. 


ed to be bound by the act, shall be 
“subrogated to his employer.” Joseph 
Schlitz Brewing Co. v. Chicago Rys. 
Co., 138 N.E. 658, 307 Ill. 322. , See 
City of Taylorville v. Central Illinois 
Public Service Co., 133 N.E. 720, 301 
Ill. 157 (the action was the same the 
employee would have had but for the 
prohibition of Compensation Act § 6). 
But see Star Brewing Co. v. Cleveland, 
GC. C. & St. i. Ry. Co., 275 F..330 Chold- 
ing that the right of action of an em- 
ployer under the first part of § 29 of 
the Illinois Act, in respect of the 
death of an employee, is a new and in- 
dependent right of action and is not 
an assigned claim for death). (2) 
By such section in connection with § 6 
the employee’s right of action is taken 
from him and transferred to the em- 
ployer. Joseph Schlitz Brewing Co. v. 
Chicago Rys. Co., supra; Friebel v. 
Chicago City Ry. Co., 117 N.E. 467, 280 
Ill. 76; Filippi v. Cole, 262 Ill.App. 
108; Brennan Const. Co. v. Blair, 261 
Tll.App. 9 


Nature of action in 
fra § 1613. 


87. Fidelity & Casualty Co. of New 
York v. St. Paul Gas Light Co., 188 
N.W. 265, 152 Minn. 197; Davis v. Cen- 
Lee Ne Cee By Coy 0231240453959 5 


[a] Provision for subrogation (1) 
keeps alive the cause of action for the 
benefit of the employer. Davis v. Cen- 
tral Vermont Ry. Co., 113 A. 539, 95 
Vt. 180. (2) The compensation act 
recognizes and continues in force 
existing legal remedies with the right 
of subrogation by the employer to 
the rights of the employee when he 
has paid the compensation therein 
provided for. Fidelity & Casualty Co. 
of New York v. St. Paul Gas Light 
Co., 188 N.W. 265, 152 Minn. 197. 


88. Travelers’ Ins. Co. v. Evans, 
143 A. 290, 101 Vt. 250. 


89. Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corpora- 
tion, 161 A. 5, 163 Md. 97. 


90. Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corpora- 
tion, supra. 


91. See cases infra this note. 


[a] In New York the provision of 
Compensation Act § 29 that the pay- 
ment to the state treasurer of an 
award provided for by § 15 subds 8, 
9 where there is no person entitled 
to compensation in the case of a de- 
ceased employee shall operate to give 
the employer or insurance carrier lia- 
ble for the award a _ cause of action 
for the amount of such payment which 
shall be in addition to any cause of 
action by the legal representative of 
the deceased employee, created a new 
cause of action separate and distinct 
from that created by the general 
death statute. Travelers’ Ins. Co. v. 
Staten Island Rapid Transit Ry. Co., 
234 N.Y.S. 298, 134 Mise. 6. . See 
Phoenix Indemnity Co. v. Staten Is- 
land Rapid Transit Ry. Co., 167 N. 
H. 194,251 N.Y..127 [aff 50.S.Ct.. 242, 
281 U.S. 98, 74. L.Ed. 726] (provision 


general see in- 
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en the provision involved.®? 


[§ 1594] (5) What Causes of Actions or Claims 
Transferred, Enforceable, or Subject of Indemnifica- 
tion; Transfer of Entire Cause of Action®*—(a) In 
In general any cause of action of the em- 
ployee against a person other than the employer 
in favor of an employee for an injury caused by such 
other is transferred or assigned to,®* or is the sub- 
jeet of indemnification of,°® the employer under pro- 
visions of compensation acts here considered where 


created an additional liability); Trav- 
elers’ Ins. Co. v. Central R. Co. of 
New Jersey, 258 N.Y.S. 35, 143 Misc. 
589 (an independent cause of action 
was created). 


92. See cases infra this note. 


[a] In California (1) the right of 
the employer to prosecute an action 
against the third person wrongdoer 
has been regarded aS a new right 
created by the act. De La Torre v. 
Johnson, 254 P. 1105, 200 Cal. 754. (2) 
The cause of action of the employer 
or insurer is not one arising in favor 
of the employee by reason of his in- 
juries (Morris y. Standard Oil Co., 
252, .1.605,8200, Cal. 210) 2.3). Diitesd 
one arising out of an obligation im- 
posed by the compensation act on the 
third person wrongdoer to reimburse 
the employer or the subrogated insur- 
er for the amount of disability indem- 
nity paid to the employee (Morris v. 
Standard Oil Co., supra). 


{[b] In Delaware the view has been 
taken that a provision that the em- 
ployer shall be subrogated to the 
rights of the injured employee or of 
his dependents to recover damages 
against a third person and may recov- 
er in his own name or that of the in- 
jured employee the indemnity paid or 
payable to the injured employee 
creates a new right in the employer 
with a remedy to enforce it. Silvia 
Vv. Seotten, 122 A. 513, 32 Del. 295; 


_Cc] In Washington, under a pro- 
vision that if the employee takes un- 
der the act the cause of action against 
a person not in the same employ shall 
be assigned to the state for the benefit 
of the accident fund, the state’s cause 
of action against such person is one 
arising out of the statute. State v. 
Cowlitz County, 262 P. 977. 


93. Amount and items of recovery 
and beneficial interests see infra §§ 
1646-1658. 


Sufficiency of claim for compensa- 
tion see infra § 1596. 


94. Anderson v. Miller Scrap Iron 
Co., 182 N.W. 852, 187 N.W. 746, 176 
Wis. 521. 


[a] Making lawful claim effecting 
assignment.—A provision that the 
making of a lawful claim against an 
employer for compensation for the in- 
jury of an employee shall operate as 
an assignment of any cause of action 
in tort which the employee may have 
against any other party operates as an 
assignment of any cause of action 
which an employee may have against 
a third person where the employee is 
the applicant for compensation, since 
the application for compensation con- 
stitutes consent to the assignment and 
the compensation act is a part of the 
contract of employment. Anderson v. 
Miller Scrap Iron Co., 182 N.W. 852, 
187 N.W. 746, 176 Wis. 521. 


95. Kelly v. Wallis & Son, [1931] 
Ine 249: 


[a] Operation of motor car owned 
by servant of third person.—An em- 
ployer was entitled to indemnity from 
a person other than the employer, as 
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the injury is compensable under the act. The view 
has been taken that the injury on which the cause of 
action against the third person is based must be such 
as will support a claim for compensation,®® but in- 
surer has been permitted to sue under a provision 
that awarding compensation shall operate as an as- 
signment where the injury was the result of a mari- 
time tort.°* 


Cause of action based on contract between employ- 
er and third person. There is authority for the view 
that, under a provision that the award of compensa- 
tion shall operate as an assignment to the person lia- 
ble for compensation of the cause of action against a 
person not in the same employ, there is no subroga- 
tion of insurer who has paid compensation to the em- 
ployer’s right of action against a negligent third 
person based on a contract between such third person 
and the employer.®® 


Entire or partial assignment or transfer.2® Under 
an act providing for the assignment to the per- 


provided by the compensation act, 98. 


where the injury was caused by the 
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Liberty Mut. Ins. Co. v. Ameri- 
can Incinerator Co., 
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son liable to pay compensation of a cause of action 
against a third person, it has been held or recogniz- 
ed that the entire cause of action is transferred,’ but 
under a provision that the receipt of compensation 
shall operate as an assignment to the employer or in- 
surer the extent of the liability of the employer to 
the employee occasioned by the injury, there is only 
a partial assignment.? The view has been taken that 
a provision for subrogation does not effect a trans- 
fer to the employer of the entire cause of action of 
the employee.® ‘ 


[§ 1595] (b) Cause of Action Based on Death of 
Employee.* By some compensation acts the making 
of a lawful claim for,® or the acceptance of an award 
of,* compensation for the death of an employee op- 
erates as an assignment of any cause of action that 
the personal representative of such employee may 
have against a third person, or the employer is sub- 
rogated to the rights of dependents of a deceased em- 
ployee against a third person who is lable.? Not-_ 


Such provision operates as an assign- 


51 F.(2d) 739 |ment of any cause of action given by 


negligence of a servant of such per- 
son in the operation of a motor vehi- 
cle, although such vehicle was owned 
by such servant, where there was evi- 
dence permitting a finding that at the 
time of the accident the vehicle was 
being used in the service of such third 
person. Kelly v. Wallis & Son, [1931] 
Tr. 249, 


[b] Damage by foreign vessel.— 
Where a lightship owned by the com- 
missioners of Irish lights was run 
into and damaged by a German sail- 
ing ship in tow of a tug, the com- 
missioners were not entitled to have 
included in the award against the 
sailing ship for damages an award 
made against them for compensation 
in favor of one of the crew on the 
lightship for an injury caused by 
shock from fright before the colli- 
sion actually took place. The Rigel, 
f1912] P. 99. 


[ec] In New York (1) the view has 
been taken that, under L. (1927) ¢ 533, 
amending Workmen’s Compensation 
L. § 13 by providing that the employ- 
er shall have an additional cause of 
action against a third person who 
caused the injury to recover any 
amounts paid by him for medical 
treatment for the employee, where 
hospital and medical expenses were 
paid by the insurance carrier, the em- 
ployer, through the insurance carrier, 
had a cause of action, under §§ 13, 29, 
against the third person to recover 
payments for such expenses. Haber- 
man v. Hartford Accident & Indem- 
nity Co., 244 N.Y.S. 161, 230 App.Div. 
314; Commercial Casualty Ins. Co. v. 
Dwyer, 243 N.Y.S. 746, 137 Misc. 440. 
Compare Travelers’ Ins. Co. v. Termi- 
nal Cab Corporation, 262 N.Y.S. 283, 
146 Mise. 274 (where the court did not 
decide whether or not the insurance 
carrier has a cause of action under 
L. [1927] ¢ 553). 


96. Anderson vy. Chicago, B. & Q. 
R. Co., 250 Ill.App. 92. 


Sufficiency and validity of claim to 
support right of employer or insurer 
in general see infra § 1596. 


97. Lumber Mut. Casualty Ins. Co. 
of New York v. Edward A. Thomp- 
son, Inc., 244 N.Y.S. 20, 137 Misc. 379, 
235 N.Y.S. 646, 1384 Mise. 370 [appeal 
dism for want of substantial federal 
question 52 S.Ct. 499, 286 U.S. 527]. 


(New York Wérkmen’s Compensation 
La’ § 2:9), 


" ne Amount recoverable see infra § 
647. 


Assignment in case of cause of ac- 
tion for death see infra § 1595. 


1. Mosely v. Lily Ice Cream Co., 
300 P. 958, 38 Ariz. 417; Roecklein v. 
American Sugar Refining Co., 226 N. 
YS) 375,222 App.Div. 5403\4 Lange ov. 
Brooklyn City R. Co., 217 N.Y.S. 277, 
217 App.Div. 501; Royal Indemnity 
Co. v. J. G. White Engineering Cor- 
poration, 198 N.Y.S. 264, 120 Misc. 332 
[aff on other grounds 202 N.Y.S. 950, 
208 App.Div. 759]; McGarvey v. Inde- 
pendent Oil, ete., Co., 146 N.W. 895, 
156 Wis. 580. -See Hunt v. Bank Line, 
35 F.(2d) 136 (apparently recognizing 
rule notwithstanding the act gives 
employee certain beneficial interest 
in recovery by employer). 


[a] Injury resulting from prior in- 
jury.—(1) Where an injury occurs 
as the result of a prior injury sus- 
tained while the employee was in the 
service of another, the acceptance of 
compensation from the second em- 
ployer for the subsequent injury does 
not effect an assignment of the cause 
of action to the second employer un- 
der an act providing for an assign- 
ment, as the second injury is not the 
basis for a separate cause of action. 
Culbertson v. Kieckhefer Container 
Co.;.222 N.W. 249, 197 Wis: 349. (2) 
The assignment, under the act, to the 
first employer included the right to 
recover damages for the subsequent 
injury. Culbertson y. Kieckhefer Con- 
tainer Co., supra. 


2. Kandelin v. Lee Moor Contract- 
ing CO.,. 24. (20) ola don. SNL eto 
(where the assignment pro tanto was 
not extinguished by the recovery of 
judgment). See Rorvik v. North Pac. 
Humber Co, 190 Pe osly, 190, bs hOs, 
99 Or. 58 (where the California Work- 
men’s. Compensation Act was in- 
volved). 


38. Black v. Chicago Great Western 
R. Co., 174 N.W. 774, 187 Iowa 904. 


4. Nature and extent of rights see 
infra §§ 1652-1657. 


5. Verhelst Const. Co. v. Galles, 
235 N.W. 556, 204 Wis. 96. 


[a] Act construed or applied.—(1) 


the statute of the state in favor of a 
personal representative of a deceased 
employee to recover damages for such 
employee’s death where the personal 
representative is the applicant for 
compensation (Anderson v. Miller 
Scrap Iron Co., 182 N.W. 852, 187 N. 
W. 746, 176 Wis. 521) (2) since the ap- 
plication for compensation constitutes 
consent to the assignment, and the 
compensation act is a part of the con- 
tract of employment (Anderson y. 
Miller Scrap Iron Co., supra). ° (3) 
Such provision effects the assignment 
of a cause of actionsfor the death of 
an employee in favor of his widow 
who takes compensation. City of 
Milwaukee v. Boynton Cab Co., 231 N. 
W. 597, 201 Wis. 581 Emod op 229 N. 
W. 28, 201 Wis. 581]. See Combined 
Locks Paper Co. v. Kray, 203 N.W. 946, 
187 Wis. 48 (apparently recognizing 
rule). (4) Thus, where the employ- 
ing city compensated the servant’s 
widow for his wrongful death in full 
for all claims under the Workmen’s 
Compensation Act, her cause of action 
against the tort-feasor who caused his 
death passed to the city and became 
its property, with which it might deal; 
as it chose. Saudek v. Milwaukee 
Electric Ry. & Light Co., 157 N.W. 
579, 163 Wis. 109. (5) Such provi- 
sion also effects the assignment of a 
cause of action in favor of the estate 
of the deceased employee for damages 
by reason of the pain and suffering of 
deceased prior to his death and for the 
funeral and burial expenses. City 
of Milwaukee v. Boynton Cab Co., 
supra. 


6. Phifer v. Berry, 163 S.E. 119, 
202 N.C. 388. 


[a] Acceptance of compensation 
precluding recovery by personal rep- 
resentative does not preclude recov- 
ery by employer or insurer from the 
third person wrongdoer. Phifer v. 
Berry, 163 S.E. 119, 202 N.C. 388. 


7. See statutory provisions. 


[a] Acceptance of compensation 
by sole dependent.—-Under a provision 
that the employer shall be subrogated 
to the rights of dependents against a 
third person who is liable for the 
death of an employee, the right of an 
employer whose right to subrogation 
exists, to maintain an action against 
such third person for the death of the 
employee has been upheld where the 
widow of the deceased employee who 


For late¥ cases, developments and changes in the law see Annotations, same title and section number. 
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withstanding the act in express terms provides for 
the subrogation of the dependents of a deceased em-. 
ployee, however, the right of the employer to bring 
an action for death has been denied on the ground 
that the general statute authorizing an action for 
death designates the personal representative as the 
person to bring the action.’ Even in the absence of 
a reference to an action for death or to the rights 
of dependents or the representative of a deceased em- 
ployee, provisions which permit an employer® or an 
insurer,!® to enforce the liability of a person other 
than the employer, who is liable, or which in terms 


was his sole dependent had accepted 
compensation. Superior Minerals Co. 
v. Missouri Pac. R. Co., (Mo.App.) 45 
S.W.(2a) 912 [cert quashed 59 S.W. 
(2d) 690). 


{b] Public policy. — Subrogation 
under a provision of the act of rights 
against a person other than the em- 
ployer for the death of an employee is 
not contrary to public policy. Lincoln 
Park Coal & Brick Co., 170 N.E. 8, 338 
tll. 82 [rev 254 Ill.App. 323]. 


{c] Effect given to terms of act.— 
Under Workmen’s Compensation Act 
§ 131, the employer, paying compen- 
sation to dependents of deceased em- 
ployee, is subrogated to their rights 
against the third person responsible; 
there is no warrant for rejection of 
that part of the provision of Work- 
men’s Compensation Act § 131 that 
the employer shall be subrogated to 
the rights of the “injured employee or 
of his dependents.” Silvia v. Scotten, 
122 A. 513, 2 W.W.Harr. (32 Del.) 295. 


[d] Where deceased employee was 
acting within scope of his employment 
when the death occurred, the right of 
the employer _to recover has been 
recognized. Ryan Co. v. Sanitary 
Dist. of Chicago, 236 Ill.App. 511. 


[e] Act construed see Carlson v. 
Minneapolis St. Ry. Co., 173 N.W. 405, 
143 Minn. 129. 


[f] In Texas (1) under a provision 
that, if compensation is claimed under 
the act by the legal beneficiaries of 
the employer, then insurer shall be 
subrogated to the rights of the in- 
jured employee, in so far as may be 
necessary, and may enforce in the 
name of the injured employee, his 
legal beneficiaries, or in his own name, 
the liability of such other person, the 
insurance carrier is entitled to be sub- 
rogated to the rights of the benefic- 
jaries (Consolidated Underwriters v. 
Kirby Lumber Co., (Commn.App.) 267 
S.W. 703 [rev (Civ.App.) 250 S.W. 
476]; Harbour v. Graham Mfg. Co., 
(Civ.App.) 47 S.W.(2d) 700) (2) or of 
the representatives (Standard Acci- 
dent Ins. Co. v. Pennsylvania Car Co., 
49 F.(2d) 73) of a deceased employee, 
against the third person causing the 
death, (3) and may maintain the ac- 
tion against the third person notwith- 
standing insurer is not one of the 
class of beneficiaries named in the 
death injury statutes as entitled to its 
benefits and as authorized to sue 
(Consolidated Underwriters v. Kirby 
Lumber Co., supra). (4) ‘The same 
section and other parts of the act 
demonstrate that, within its scope, 
are injuries resulting in death and 
consequent compensation to ‘legal 
beneficiaries.’ . . . In view of these 
provisions, the act is considered to 
authorize subrogation to the rights of 
heneficiaries of an employee who has 
died from his injuries, as well as to 
the rights of an employee who sur- 
vives his injuries, or who lives for a 
while and then dies from his injuries 
during the period of payment of com- 


© 
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pensation installments.’’ Consolidat- 
ed Underwriters v. Kirby Lumber Co., 
(Commn.App.) 267 S.W. 703, 708. (5) 
Insurer paying award to a_ deceased 
employee’s son to the exclusion of 
the mother and the sister was subro- 
gated to the son’s right of action 
against a third person causing death. 
Texas Employers’ Ins. Ass’n_ Vv. 
Wylie, (Civ.App.) 19 S.W.(2d) 595. 
(6) The statute should be liberally 
construed to effect the purpose de- 
signed. Standard Accident Ins. Co. v. 
Pennsylvania Car Co., supra (Texas 
act). (7) Under the compensation act 
of 1913 the right of insurer to subro- 
gation in respect of a claim of the 
beneficiaries of a deceased employee 
against a third person was denied in 
several cases. Southern Surety Co. v. 
Houston Lighting & Power Co., (Civ. 
App.) 203 S.W. 1115 [aff (Commn. 
App.) 240 S.W. 523]; Texas & P. Ry. 
ee v. Archer, (Civ.App.) 203 S.W. 


8. Luckey v. Union Pac. R. Co., 219 
N.W. 802, 117 Neb. 85 (where the ap- 
peal did not require a consideration 
of the statutory provision as to dis- 
tribution of the fund recovered among 
the beneficiaries), 


9. Uva v. Alonzy, 163 A. 612, 116 
Conn. 91; City of Grand Rapids v. 
Crocker, 189 N.W. 221, 219 Mich. 178. 


[a]_ Statute construed or applied.— 
(1) Notwithstanding the absence of 
any specific mention of an employee’s 
death or of dependents of a deceased 
employee, the view has been taken 
that, under a provision for election by 
an employee and a provision that, if 
compensation is paid under the act, 
the employer may enforce for his 
benefit or for that of insurer the lia- 
Riley of the person other than the 
employer, on election of dependents 
to take compensation the employer is 
subrogated to the rights of such de- 
pendents (City of Grand Rapids v. 
Crocker, 189 N.W. 221, 219 Mich. 178. 
See Vereeke v. City of Grand Rapids, 
168 N.W. 1019, 203 Mich. 85 [where, 
however, the employer had lost its 
right to share in the recovery from a 
third person]) (2) and may recover 
from the wrongdoer to the extent of 
the liability imposed by the act (City 
of Grand Rapids v. Crocker, supra). 
(3) Under Workmen’s Compensation 
Law pt 3 § 15, an employer on pay- 
ment of compensation awarded to the 
widow of a deceased servant is en- 
titled to recover over against the third 
person negligently causing the sery- 
ant’s death. Golden & Boter Transfer 
Co. v. Brown & Sehler Co., 177 N.W. 
202, 209 Mich. 503. 


{b] In Kentucky (1) notwithstand- 
ing the absence of specific mention of 
a fatal accident, the view has been 
taken that, under a provision that, 
if compensation is awarded under the 
act, the employer or his insurance car- 
rier, having paid the compensation or 
having become liable therefor, shall 
have the right to recover in his or its 
own name or that of the injured em- 
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subrogate the employer to the rights of an injured 
employee!! have been so construed as to include 
claims or rights based on the death of an employee; 
and a like rule has been applied where the act pro- 
vides that the acceptance of compensation shall op- 
erate as an assignment to the employer of all rights 
of the person entitled to compensation to recover 
damages against a third person.!? Under a provision 
that an employer shall be subrogated to the rights of 
an “injured employee,” the right of an employer to 
claim subrogation in respect of the rights of depend- 
ents of a deceased employee has, however, been de- 


ployee from the third person liable, 
not to exceed the indemnity paid and 
payable to the injured employee, there 
is a right of subrogation on the part 
of the employer against third persons 
to the extent that the employer has 
become liable for compensation to a 
dependent of a deceased employee to 
whom the third person wrongdoer is 
also Hable. Stiglitz Furnace Co. v. 
Stith’s Adm’r, 27 S.W.(2d) 402, 234 
Ky. 12. (2) Where the beneficiaries 
are not the same, no provision for sub- 
rogation has been made. Stiglitz Fur- 
nace Co. v. Stith’s Adm’r, supra. (3) 
There may, however, be cases where 
the right is pro tanto. Stiglitz Fur- 
nace Co. vy. Stith’s Adm’r, supra. 


10. Chaves v. Weeks, 136 N.E. 73, 
242 Mass. 156; Turnquist v. Hannon, 
107 N.E. 448, 219 Mass. 560; Trav- 
elers’ Ins. Co. v. Evans, 143 A. 290, 
101 Vt. 250. See Kentucky case su- 
pra note 9 [b]. 


[a] Statute constrned or applied. 
—(1) The applicability of a provi- 
sion which permits the insurance as- 
sociation to enforce in the name of 
the employee or in its own name and 
for its own benefit the liability of a 
third person where the action against 
the third person is one for the death 
of an employee has been recognized, 
even though there is no specific ref- 
erence to an injury resulting in death 
(Chaves v. Weeks, 136 N.E. 78, 242 
Mass. 156; Hall v. Henry Thayer & 
Co., 113 N.E. 44, 225 Mass. 151), (2) 
in view of the general provision of 
the act that any reference to an em- 
ployee who has been injured shall, 
where the employee is dead, include 
his legal representatives, dependents, 
and other persons to whom compensa- 
tion may be payable (Turnquist v. 
Hannon, 107 N.E. 443, 219 Mass. 560). 
(3) The liability created by Rev. L. 
c 171 § 2, as amended by St. (1907) c 
375, for negligently causing the death 
of another, is in substance a penalty, 
and Workmen’s Compensation Act pt 
3 § 15, making such penalty under the 
above construction payable to the as- 
sociation which compensates the wid- 
ow of deceased under the act, is with- 
in the power of the commonwealth, 
because the association is equitably 
entitled to it. Turnquist v. Hannon, 
supra. (4) Acceptance of compensa- 
tion from insurer of the employer by 
the widow of a deceased employee did 
not bar an action by such insurer 
against the third person who caused 
the death. Travelers’ Ins. Co. v. Ev- 
ans, 143 A. 290, 101 Vt. 250. 


11. Travelers’ Ins. Co, 
143 A. 290, 101 Vt. 250. 


12. A®tna Life Ins. Co. v. Moses, 53 
S.Ct. -231, 287 U.S. 530, 77 L.Ed. 477 
[rev on other grounds 61 App.D.C. 74, 
57 F.(2d) 440] (construing Long- 
shoremen’s and Harbor Workers’ 
Compensation Act § 38 (b) [USCA tit 
33 § 933] made applicable to the Dis- 
trict of Columbia as a workmen's 
compensation law by Act of May 17, 
1928. [45 U.S.St.atL. 600 c 612]). 


v. Evans, 
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nied.t® Under some acts, in case of the death of an 
employee resulting from the wrong of a person not 
in the same employ, the assignment to the person 
liable to pay compensation is effective to the ex- 
tent,!4 and only to the extent,!® of the beneficial in- 
terest of such dependents or beneficiaries as are en- 
titled to compensation under the act. 
for assignment has been regarded as applicable vo 
the widow’s cause of action,'® and where the pro- 
visions of the compensation act so limit the so- 
called homicide statute as to provide that the recov- 
ery for the death of an employee shall be for the 
benefit of dependents,!7 the right of subrogation ex- 
tends to such right of action for the benefit of de- 
pendents.1§ The assignment of a cause of action for 
the death of an employee to the insurance carrier ef- 
feeted by the terms of some acts does not include the 
employer’s right of action against a negligent third 
person based on a contract between the third per- 


son and the employer.*® 


13. See cases infra this note. 


[a] In Louisiana (1) there is ap- 
parently authority for the view that 
a provision that an employer who 
has paid compensation or has become 
liable therefor shall be subrogated to 
the rights of the “injured employee” 
against the person liable does not 
give such right of subrogation in re- 
spect of the rights of the dependents 
of a deceased employee against a third 
person. City of Shreveport v. South- 
western Gas & Electric Co., 82 So. 785, 
145 La. 680, 74 So. 559, 140 La. 1078. 
(2) The view was expressed that Act 
(1918) No. 88 which amended Act 
(1914) No. 20 § 7 by adding after the 
word ‘‘employee” the words “or his 
dependents” was not_ retroactive. 
City of Shreveport v. Southwestern 
Gas & Electric Co., 82 So. 785, 145 La. 
680. (3) The validity of a conven- 
tional subrogation effected by an 
agreement between the widow of a 
deceased employee and his employer 
has, however, been recognized. City 
of Shreveport v. Southwestern Gas 
& Electric Co., 82 So. 785, 145 La. 680. 
(4) Thus the view was expressed that 
the employer was subrogated to the 
rights of the widow who made the 
contract, the court declining to ex- 
press an Opinion as to the effect of 
the agreement on the rights of minor 
children. City of Shreveport  v. 
Southwestern Gas & Electric Co., 74 
So. 559, 140 La. 1078. (5) Subsequent- 
ly the view was taken that, under the 
widow’s agreement, the employer was 
subrogated to the rights both of the 
widow and of the minor children 
where the agreement was one made 
by a widow of a city employee, by 
which the city was authorized to 
sue the company through whose fault 
he was electrocuted, for damages due 
her and her child, and to deduct, from 
the judgment recovered, the compen- 
sation paid her and her child by the 
city and to turn over the_ balance. 
City of Shreveport v. Southwestern 
ee & Electric Co., 82 So. 785, 145 La. 
680. 

14. Travelers’ Ins. Co. v. Brass 
Goods Mfg. Co., 146 N.E. 377, 239 N. 
Y. 273, 37 A.L.R. 826; Casualty Com- 
pany of America, 162 N.Y.S. 107, 174 
App.Div. 825. 


[a] If dependents electing to as- 
sign are the only next of kin, the en- 
tire beneficial interest in the cause of 
action against the wrongdoer will 
pass to the insurance carrier. Zir- 
nola v. T. & E. Casselman, Inc., 143 
NE. Aol ING NG Oe 
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The provision 
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Action based on award to state oflicer where no 
person entitled to compensation.?° 
the employer or insurer, who is liable for an award 
payable to a state officer where there is no person 
entitled to compensation for the death of an em- 
ployee, a right of action against the third person 
wrongdoer to recover the amount of the award.?+ 


Some acts give 


Cause of action created by statute of foreign state. 
The view has been taken that a provision that the 
making of a lawful claim for compensation against 
an employer for compensation for the injury or death 
of an employee shall operate as an assignment of any 
cause of action in tort which the employee or his per- 
sonal representative may have against any other par- 
ty does not effect an assignment of a cause of ac- 
tion for the death of an employée arising under the 
laws of another state, even though the widow of such 
employee has sought and obtained compensation un- 


der the act.22, There is, however, authority for the 


15. Liberty Mut. Ins. Co. v. Amer- 
ican Incinerator Co., 51 F.(2d) 739 
(New York act);, U.. S. Fidelity & 
Guaranty ©@d. v? Graham & Norton 
Cos 171 AN.B: 903,5 2545 NGY. 00}, .Zir= 
pola v. T. & E. Casselman, Inc., 143 
NUE 5222) 123% Nes Ors. Streeter) iv. 
Graham & Norton Co., 259 N.Y.S. 14, 
144 Misc. 516 [aff 262 N.Y.S. 16, 237 
App.Div. 258]. 


[a] Such class of dependents or 
beneficiaries may be narrower (1) 
than the class of next of kin who are 
entitled to share in a recovery by 
the personal representative of a de- 
ceased employee under the general 
death statute. Liberty Mut. Ins. Co. 
v. American Incinerator Co., 51 ¥.(2d) 
739. (2) Where the deceased em- 
ployee left a widow and an adult 
daughter, the statutory assignment 
was given effect to the extent of the 
widow’s interest in the amount for 
which the action based on the death 
of such employee was settled. In re 
Hertel’s Estate, 237 N.Y.S. 655, 135 
Misc. 36. 


In whose name action brought see 
infra §§ 1618-1620. 

16. City of Milwaukee v. Boynton 
Cab Co. 231 N.W. 597, 201 Wis. 581 
[mod 229 N.W. 28, 201 Wis. 581]; 
Combined Locks, ete., Co. v. Kray, 
203 N.W. 946, 187 Wis. 48. 

Claim for compensation of one oth- 
er than exclusive beneficiary of death 
action see infra § 1596. 

17. See supra § 1555. 


18. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56. 


19. Liberty Mut. Ins, Co. v. Amer- 
ican Incinerator Co., 51 F.(2d) 739. 
[a] Right against person contract- 


ing with employer.—The right of an 
insurance carrier to maintain an ac- 


tion against a person who contracts. 


with the employer of a deceased em- 
ployee to do certain construction 
work, on the ground that the death 
of the employee was caused by such 
person’s failure to fulfill the terms 
of the contract and that insurer who 
had paid compensation was subro- 
gated to the rights of the employer, 
has been denied in the absence of an 
agreement for assignment or subroga- 
tion between the employer and the 
insurance carrier. Liberty Mut. Ins. 
Co. v. American Incinerator Co., 51 
F.(2d) 739 (New York act). 


20. Award in such case in general 
see supra § 636. 


21. See statutory provisions. 


[a] In New York (1) under Work- 
men’s Compensation Act § 29, the 
right of insurer to recover the amount 
of awards made under § 15 subds 8, 
9 has been recognized where the de- 
ceased employee was a widower who 
left several dependent children under 
the age of eighteen, the administra- 
trices, pursuant to an order and ap- 
proval of the surrogate’s court, com- 
promised the death claim against the 
third person for an amount in excess 
of the amount of compensation pay- 
able. to such children under the act 
and delivered to such third person a 
general release, and no claim for com- 
pensation was made. Travelers’ Ins. 
Co. v. Post & McCord, 220 N.Y.S. 170, 
128 Mise. 626. (2) The right to main- 
tain the action has been recognized 
where the persons entitled to com- 
pensation recover from the third per- 
son wrongdoer an amount in excess 
of the compensation payable and the 
award to the state officer was, there- 
fore, made. Liberty Mut. Ins. Co. v. 
George Colon & Co., 183 N.E. 506, 260 
N.Y. 305 [aff 256 N.Y.S. 628, 235 App. 
Div. 117]. (3) Where a widow who 
was the only person entitled to com- 
pensation settled with the third per- 
son for an amount in excess of the 
amount she would have received as 
compensation under the act, the in- 
Surance carrier was entitled to recov- 
er from such third person the amount 
paid as awards to the state treasurer. 
Pheenix Indemnity Co. v. Staten Is- 
land Rapid Transit Ry. Co., 230 N.Y. 
S. 747, 224 App.Div. 346 [aff.167 N.E. 
194, 251 N.Y. 127 (aff 50 S.Ct.°242, 281 
U.S. 98, 74 L.Ed. 726)]. (4) A statute 
requiring liability insurers to indem- 
nify the injured person or his rep- 
resentatives in case of insured’s in- 
solvency does not require the insurer 
of an insolvent third person wrong- 
doer to indemnify the employer for 
the above awards. Knickerbocker Ice 
Co. v. New York Indemnity Co., 251 
N.Y.S. 526, 140 Misc. 654. (5) Such 
provision does not apply where the 
employee was killed in another state 
and no such cause of action exists un- 
der the law of such other state. Trav- 
elers’ Ins. Co. v. Central R. Co. of New 
Jersey, 258 N.Y.S. 35, 143 Misc. 589. 
(6) Liability of third person see in- 
fra § 1609. x 


22. Bernard v. Jennings, 244 N.W. 
589, 209 Wis. 116. See Rorvik v. 
North; Pac.. Lumber Co., 190 P. 331, 
195 P. 163, 99 Or. 58 (per McBride, C. 
J., considering. California Workmen’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1595-1596] 


view that the assignment effected by the operation of 
a provision that the awarding of compensation shall 
operate as an assignment to the person liable for 
compensation.of a cause of action against a person 
not in the same employ applies to a cause of action 
based on the death of an employee arising under the 
laws of another state.?% 


Appointment of personal representative. Even 
though no personal representative of a deceased em- 
ployee has been appointed, the right of an employer 
to relief against a third person has been recogniz- 
ed.?# 


[§ 1596] (6) Necessity, Sufficiency, and Validity 
of Claim for Compensation.?® Usually, in order that 
the employer or insurer may claim the benefit of a 
statutory provision of the general type here consid- 
ered, it is necessary that the claim for compensation 
shall be one which may properly be allowed under the 
act.2® Thus, under a statute providing that the mak- 
ing of a lawful claim for compensation shall operate 
as an assignment of a right of action against a third 
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person, a valid claim against the employer is presup- 
posed,27 and if the claim is not a lawful one, making 
such claim does not operate as an assignment.?® So 
it is necessary that the relation of master and serv- 
ant or employer and employee shall exist between the 
injured or deceased employee and the person from 
whom compensation is claimed?® and that the injury 
should arise out of or in the course of the employ- 
ment,®° even though the employer has actually paid 
certain sums which are designated as compensation.** 
There is, however, apparently authority for the view 
that the fact that the injured employee who has re- 
ceived payments pursuant to an award was not enti- 
tled to an award does not necessarily prevent the 
insurance earrier who paid the award from main- 
taining an action against a third person.*? In an ac- 
tion by an employer to recover from a third person 
the amount of compensation paid to the employee, de- 
fendant cannot avoid recovery on the ground that 
the employer and employee were engaged in inter- 
state commerce at the time of the accident, where 
the railroad car involved was not ready for transpor- 


Compensation Act). 


[a] Survival statute——Where an 
employee, who died as a result of an 
accident occurring in the state of 
Michigan, did not assign the cause 
of action or apply for compensation 
under the Workmen’s Compensation 
Act of Wisconsin during his lifetime, 
the payment of compensation on the 
application of the surviving wife did 
not, under St. (1921) § 2394—25, op- 
erate as an assignment of the cause 
of action under Mich, Comp. L. (1915) 
§ 14578, providing for survival of cause 
of action vested in a deceased prior 
to his death, which cause of action 
on such death survives and vests in 
the personal representative for the 
benefit of those entitled to take in- 
testate personal property. Anderson 
v. Miller Scrap Iron Co., 187 N.W. 
746, 182 N.W. 852, 176 Wis. 521. 


23. In re Hertell’s Estate, 237 N. 
Y.S. 655, 185 Misc. 36 (where the 
New York act was applied in the dis- 
tribution by a court of New York 
of a fund within its jurisdiction, aris- 
ing out of a settlement of a cause of 
action which arose and was settled 
in Michigan). 


24. Brennan Const. Co. v. Blair, 261 
Ill.App. 9. 
[a] Thus, under a provision that, 


where a death for which compensa- 
tion is payable by the employer is 
caused by the negligence of a person 
other than the employer, who is bound 
by the compensation act, the right of 
the personal representative to recover 
against such other person shall be 
subrogated to the employer and that 
the employer may bring legal proceed- 
ings against such other person to re- 
cover damages, the right of the em- 
ployer to relief against such person 
for the death of an employee exists 
notwithstanding no personal repre- 
sentative of the deceased employee 
has been appointed, if the case is in 
other respects within the act. Bren- 
nan Const. Co. v. Blair, 261 Ill.App. 9. 


25. Right of third person to at- 
tack validity Of award see infra § 
1597. 


26. Tregre v. Kratzer, (La.App.) 
-148 So. 271; and Atkinson v. Pacific 
Stevedoring & Contracting Co., 32 B. 
C. 109, 24 Dom.L.R. 400, 32 West.L.R. 
154, 8 West.Wkly. 1339 (apparently 
recognizing rule). 


[a] Illustrations.—(1) Under a 


i 


provision that an employer who has 
paid or who has become obligated to 
pay compensation under the act may 
bring suit against a third person to 
recover any amount which he has 
paid or become obligated to pay, there 
is no right of subrogation in favor 
of the employer for amounts paid to 
an injured employee if such employee 
had no right to obtain compensation 
from the employer. Tregre v. Krat- 
zer, (La.App.) 148 Sa. 271. (2) In or- 
der to succeed on a claim for indem- 
nity against an award under the 
Workmen’s Compensation Act, it 
must be established that the damages 
are paid by reason of, and for the 
liabilities enumerated in, the act. 
Atkinson v. Pacific Stevedoring, etc., 
Co., (B.C.) 24 Dom.L.R. 400, 32 West. 
L.R. 154, 8 West.Wkly. 1339 (holding 
that an award for a lump sum under 
the Workmen’s Compensation Act 
cannot be made under § 10, without 
the acquiescence of all parties in the 
character of compensation, and that 
no award for indemnity against a 
third party in respect of the liability 
may therefore be made without the 
latter’s consent). 


27. Hornburg v. Morris, 157 N.W. 
556, 163 Wis. 31. 


28. Swanson v. Lake Superior Ter- 
minal & Transfer Ry. Co., 219 N.W. 
274, 195 Wis. 633. 


29. New Amsterdam Casualty Co. 
v. Griner, 166 S.E. 864, 176 Ga. 69, 
167 S.E. 319, 46 Ga.App. 220; Horn- 
burg v. Morris, 157 N.W. 556, 168 Wis. 


[a] Claim against municipal cor- 
poration.—(1) Where a fireman had 
no valid claim against a city for com- 
pensation, because of the nonexist- 
ence of the relation of master and 
servant, the city acquired no right 
to his claim against a third person by 
assignment under a provision that 
the making of a lawful claim for com- 
pensation shall operate as an assign- 
ment, although it had paid his salary 
while he was not on duty. Hornburg 
v. Morris, 157 N.W. 556, 163 Wis. 31. 
(2) A provision in L. (1922) pp 185, 
187, giving an insurance carrier the 
right of 
feasor, was not applicable where a 
policeman for whom the municipality 
voluntarily carried compensation in- 
surance was injured by a third per- 
son. New Amsterdam Casualty Co. v. 
Griner, 166 S.E. 864, 176 Ga. 69, 167 


indemnity against a tort- 


S.E. 319, 46 Ga.App. 220. \ 


Necessity for existence of relation 
of employer and employee in order to 
permit award in general see supra § 
1597. 


30. Anderson v. Chicago, B. & Q. 
R. Co., 250 Ill.App. 92. ‘ 


[a] Thus the provision of Work- 
men’s Compensation Act § 29 as to 
Subrogation of the employer to the 
rights of the personal representa- 
tive of a deceased employee to recov- 
er against a person other than the 
employer who is liakle and who him- 
self is bound by the act does not ap- 
ply where the injury resulting in 
death did not arise out of or in the 
course of the employee’s employment. 
Anderson v. Chicago, B. & Q. R. Co., 
250 Ill.App. 92. 


Injury arising out of or in course 
of employment in general see supra 
§§ 396-477. 


31. New Amsterdam Casualty Co. 
v. Griner, 166 S.E. 864, 176 Ga. 69, 
167 S.E. 319, 46 Ga.App. 220; Ander- 
son v. Chicago, B. & Q. R. Co., 250 
Ill.App. 92. 


[a] Where relation of employee 
and employer does not exist between 
an injured person and another, with- 
in the meaning of the Workmen’s 
Compensation Act, the fact that the 
injured person accepts compensation 
and medical treatment from the insur- 
ance carrier of such other does not 
entitle such carrier to indemnity, or 
subrogate it to the injured person’s 
right to recover damages from a third 
person who caused the injury under a 
provision of the act for indemnity and 
subrogation. New Amsterdam Casu- 
alty Co. v. Griner, 166 S.E. 864, 176 
Ga. 69, 167 S.E. 319, 46 Ga.App. 220. 


32. Royal Indemnity Co. v. Platt 
& Washburn Refining: Co., 163 N.Y.S. 
197, 98 Misc. 631. 


[a] Estoppel of employee.—The 
course of an injured servant, in pre- 
senting a claim and accepting pay- 
ment through the workmen’s com- 
pensation commission, may estop him 
from claiming; as against a corpora- 
tion whose servant injured him, that 
the indemnity company, which paid 
the award, did not, succeed, either by 
way of subrogation or assignment, to 
all of the employee’s rights against 
such company. Royal Indemnity Co. 
v. Platt & Washburn Refining Co., 163 
N.Y.S. 197, 98 Mise. 631. 
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tation when the accident oecurred.?? 


Sufficiency of making claim. Within a provision 
that the making of any claim for compensation shall 
operate as an assignment, a letter to the state indus- 
trial commission from a person entitled to compen- 
sation stating that such person will apply for com- 
pensation does not constitute the making of a 
claim.s* <A claim by an employee may be lawful, 
however, so as to entitle insurer to subrogation even 
though it is made under an insurance policy which 
was defectively executed by the agent of insurer 
where such policy was subsequently ratified by insur- 
er.35 


Necessity for written notice of injury. Where the 
act provides that the making of a lawful claim 
against the employer for compensation shall operate 
as an assignment to the employer of any cause of 
action which the personal representative of an em- 
ployee may have against a third person for the death 
of the employee, the fact that no written notice of 
the injury as provided in the statute was served on 
the employer does not prevent the assignment and 
subrogation where the employer had actual notice~ 
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of the injury which, under the act, is equivalent to 
service of such written notice.?¢ 


Rights as affected by person making claim. The 
view has been expressed that the making of a law- 
ful claim for compensation works a subrogation of 
any right of action to recover for the death of an 
employee whether or not the person making the claim 
is the exclusive beneficiary for whom the action for 
such death would lie,?7 and where the act gives the 
right to recover compensation to the widow of a 
deceased employee and not to the minor children, 
the making of a claim by the widow is sufficient to 
transfer to the employer the right to recover for the 
death of such employee.*® * 


[§ 1597] (7) Necessity for, ahd Sufficiency of, 
Award of, Agreement for, or Payment of, Compen- 
sation.*® Under various provisions of the general 
type here considered, it has been held or recognized’ 
that, in order that an employer or insurer may as- 
sert rights against a third person, there must be, an 
award of compensation,*® payment of compensa- 
tion,*? payment of, or the existence of the obliga- 


tion or liability to pay, compensation,*? or an award 


33. East St. Louis Junction R. Co. 
v. Armour & Co., 247 Ill.App. 528. 


34 Arkansas Valley Ry., Light & 
Power Co. v. Ballinger, 178 P. 566, 
65 Colo. 548. 


[a] Thus, under a provision that 
the making of any claim for compen- 
sation for injury to, or death of, an 
employee shall operate as an assign- 
ment of any cause of action in court 
which the employee, or his legal rep- 
resentatives, or others, may have 
against any other party for such in- 
jury or death, a letter to the indus- 
trial commission written by the wid- 
ow of a deceased employee stating 
the fact of the accident and that she 
will apply for compensation does not 
of itself constitute the making of a 
claim for compensation which oper- 
ates as an assignment. Arkansas Val- 
ley Ry., Light & Power Co. v. Bal- 
linger, 178 P. 566, 65 Colo. 548. 


35. Royal Indemnity Co. v. Mid- 
land Counties Service Corporation, 183 
P. 960, 42 Cal.App. 628. 


36. Western States Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 735, 
182 Cal. 140. 


Notice of inj in general see su- 
pra §§ 762-778. 


37. Massachusetts Bonding & In- 
surance Co, v. Los Angeles R. Corpo- 
ration, 190 P. 161, 182 Cal. 981. 


{a] Rule has been recognized 
where the deceased employee left a 
widow and two adult sons and the 
claim for compensation was made by 
the widow, and it was said that plain- 
tiff insurer was entitled to maintain 
an action for any damages suffered 
by the sons as well as by the widow. 
Massachusetts Bonding & Insurance 
Co. v. Los Angeles R. Corporation, 190 
P. 161, 182 Cal. 981 (where, however, 
insurer had not sought to recover in 
respect of the damages sustained by 
the adult sons). But see New York 
cases supra § 1595. 


38. Western States Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 
735, 182 Cal. 140. 


39. Cross references: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Necessity, sufficiency, and validity of 
claim for compensation in general 
See supra § 1596. 


Receipt by employee of money as gift 
from employer as election see su- 
pra § 1583. 


Recovery from third person of amount 
of compensation payable but not 
paid see infra § 1654. 


When cause of action accrues and 
time to sue see infra § 1615. 


. Creamer v. Lott, 126 A. 488, 124 
Me. 118; Alford v. Seaboard Air Line 
Ry. Co., 164 S.E. 125, 202 N.C. 719. 


{a] P¥Yovision for subrogation.— 
Where the statute contains a provi- 
sion for subrogation if compensation 
is claimed and awarded under the act, 
an award of compensation is a con- 
dition precedent to the right of sub- 
rogation. Creamer v. Lott, 126 A. 488, 
124 Me, 118. 


{b] In New York (1) under a pro- 
vision that an award of compensa- 
tion shall operate as an assignment 
of the cause of action against a per- 
son not in the same employ to the per- 
son liable for compensation, an as- 
signment is effected only when there 
is an award of compensation. Hodges 
v. Bewley Truesdale Contracting Co., 
247 N.Y.S. 414, 231 App.Div. 495; God- 
frey v. Brooklyn Edison Co., 187 N.Y. 
S. 268, 115 Misc. 21 [aff 188 N.Y.S. 
923, 196 App.Div. 890]. See Louis 
Bossert & Sons v. Piel Bros., 182 N. 
Y.S. 620, 112 Mise. 117. (2) For ear- 
tel. New York act see infra note 49 

ok 


41. Murray v. Rossmeisl, (Mass.) 
187 N.E.. 622. 


[a] Enforcement of liability of 
third person.—(1) Under a provision 
that, if compensation is paid, insur- 
er may enforce in the name of the 
employee or in its own name the lia- 
bility of a person other than insured, 
insurer’s authority to prosecute an 
action at law in the name of an em- 
ployee against a third person causing 
the injury depends on payment of 
compensation (Murray v. Rossmeisl, 
(Mass.) 187 N.E. 622), (2) or, as some- 
times stated, the payment of com- 
pensation by insurer to the employee 


is a condition precedent to the right 
of insurer to prosecute the action 
(Becker v. Eastern Massachusetts St. 
Ry. Co., 181 N.E. 757, 279 Mass. 435). 


_42. O’Brien v. Wilmington Provi-.- 
sion Co., (Del.) 148 A. 294; Hender- 
son Tel. & Tel. Co. v. Owensboro Home 
Tel. & Tel. Co., 233 S.W. 743,192 Ky. 
322; City of Red Wing vy. Hichinger, 
203 N.W. 622, 163 Minn. 54. 


[a]_ Subrogation and enforcement 
of liability——Under an act providing 
that, if the injured employee shall’ 
agree to receive compensation from: 
the employer or shall institute pro- 
ceedings to recover the same or ac-- 
cept from the employer any payment 
on account of compensation, such em- 
ployer shall be subrogated to the 
rights of the employee and may main-- 
tain an action against a third per- 
son, the payment or obligation to 
pay the award on the part of the em- 
ployer is a condition precedent to his 
right to prosecute such action. City 
of Red Wing v. Hichinger, 203 N.W. 
622, 163 Minn. 54, 


[b] Silability for compensation.— 
Under a provision that the employer 
having paid compensation, “or hav- 
ing become liable therefor,” shall bé 
Subrogated to the rights of the in-. 
jured employee, or of his dependents. 
to recover damages against a third 
person, where compensation has not 
been paid and there has been no claim 
for compensation and no determina-. 
tion or admission of liability by the 
employer, the employer is not jiable 
for compensation within such provi- 
Sion so as _ to effect subrogation. 
O’Brien v. Wilmington Provision Cos 
(Del.) 148 A. 294. 


[c] In Texas (1) notwithstanding 
@ provision that, if compensation is 
claimed, insurer shail be subrogated 
to the rights of the. injured employee, 
insurer cannot agsert the right of 
subrogation until it has paid, or as- 
sumed the payment, of compensation 
(Fidelity Union Casualty Co. v. Riley, 
(Tex.Civ.App.) 26° S.W.(2d) 682) (2) 
and may not assert such right as long - 
as it is contesting the claim for, and 
refusing to pay, compensation (Ki- 
delity Union Casualty Co. v. Riley, 
supra). : 
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or payment of compensation.t? Where an award is 
required, the award and not an election to claim 
ecompensation,** and not the payment of compensa- 
tion,*® effects the assignment or subrogation con- 
templated by some acts, and where the right of 
subrogation depends on an award or payment of 
compensation, the right does not exist where nei- 
ther a claim for ror payment of compensation has 
been made.*® Under a provision that, if the in- 
jured employee takes under the act, his cause of 
action against another not in the same employ shall 
be assigned to the state for the benefit of the acci- 
dent fund, the mere filing of a claim for compen- 
sation followed by an award of the full statutory 
compensation does not necessarily effect an assign- 
ment of such cause of action,** and the cause of ac- 
tion of an insurer, entitled to subrogation under some 
acts is contingent on the injured employee’s prose- 
euting his claim for compensation to a successful 
conclusion.t8 Some acts do not require payment of 
compensation in order that the employer or insurer 
may assert rights against a third person,*® and 
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where, by the terms of the act, the right of the em- 
ployer is based on payment of, or liability to pay, 
compensation, the employer, or insurer treated as 
employer under the act, may assert his rights against 
the person liable when he becomes directly liable to 
pay compensation.5® Under some acts the right of 
reimbursement is not necessarily postponed until the 
employer has paid, or by award has become obli- 
gated to pay, compensation.®! Under certain acts 
which require payment, the amount of payment is 
not material.°? It seems that payment of compen- 
sation made in compliance with the determination 
of a committee of arbitration has been regarded as 
sufficient where such determination was not re- 
viewed,°* but the right of an insurer to reimburse- 
ment for payments which were purely voluntary has 
been denied. While an employee’s acceptance of 
compensation with full knowledge of the surround- 
ing facts has been treated as effecting an assign- 
ment of the employee’s rights, contemplated by the 
act,®> the right of the employee and insurer by 
agreement to avoid the effect of the employee’s ac- 


43. Bethlehem Steel Co. v. Ray- 
mond Concrete Pile Co., 118 A. 279, 
141 Md. 67; Pfitzinger v. Shell Pipe 
Line Corporation, 46 S.W.(2d) 955, 226 
Mo.App. 861. 


44. Godfrey v. Brooklyn Edison 
Co., 187 N.Y.S. 263, 115 Misc. 21 [aff 
188 N.Y.S. 928, 196 App.Div. 890]. 
See Sabatino v. Thomas Crimmins 
Construction Co., 168 N.Y.S. 495, 102 


Mise. 172 (apparently recognizing 
rule). P 
45. Hodges y. Bewley Truesdale 


Contracting Co., 247 N.Y.S. 414, 231 
App.Div. 495. 


[a] Assignment.—HEven though 
payments have actually been made to 
the injured employee by insurer or 
the employer, no assignment is ef- 
fected in the absence of an award. 
Hodges v. Bewley Truesdale Contract- 
ing Co., 247 N.Y.S. 414, 231 App.Div. 
495. 


[b] Subrogation.—In the absence 
of an award, the mere fact that the 
employer did in fact pay compensa- 
tion, whether voluntarily or not, does 
not effect subrogation sometimes pro- 


vided for. Creamer v. Lott, 126 A. 
488, 124 Me. 118. 
46. Pfitzinger v. Shell Pipe Line 


Corporation, 46 S.W.(2d) 955, 226 Mo. 
App. 861. 


47. Senter v. Peninsula Lumber 
Co., 220 P. 139, 109 Or. 325; Hicks v. 
Peninsula Lumber Co., 220 P. 133, 109 
Or. 305. Compare Holmes v. Henry 
Jenning & Sons, 7 F.(2d) 231 (when 
an employee elected to take under the 
Oregon act, his cause of action in- 
ured to the state). 


[a] Matters not effecting vesting 
in state title of right of action.—(1) 
Payment of a nurse hired by the in- 
dustrial accident commission as first 
aid to a workman injured while away 
from his employer's plant was no part 
of his compensation under L. § 6628, 
and could not be invoked to vest in 
the state, under § 6616, an interest in 
his right of action against_a negli- 
gent third party. Senter v. Peninsula 
‘Lumber Co., 220 P. 139, 109 Or. 325; 
Hicks v. Peninsula Lumber Co., 220 
P, 133, 109 Or. 305. (2) The prompt 
return by the employee of an amount 
sent him by the industrial accident 
commission as a first payment for 
temporary disability and the accept- 
ance by the commission of the amount 
so returned, with the understanding 


, 


‘ 


between the commission and the em- 
ployee that any claim of the state in 
respect of the right of action against 
the third person was discharged and 
cut off by such refund, restored the 
employee to the position he occupied 
before any payment was made to him. 
Senter v. Peninsula Lumber Co., su- 
pra; Hicks v. Peninsula Lumber Co., 
supra. See Kantleberg v. G. M. Stand- 
ler Const. Co., 7 F.(2d) 922 .(constru- 
ing Oregon act). 


48. Brandon v. Texas Employers’ 


Ins. Ass’n, (Tex.Civ.App.) 58 S.W. 
(2d) 894. 
49. Merino v. Pacific Coast Borax 


Co., 12 P.(2d) 458, 124 Cal.App. 336; 
Friebel v. Chicago City Ry. Co., 280 
Ill. 76, 117 N.E. 467; State ex rel. and 
to Use of Missouri Pac. R. Co. v. Haid, 
(Mo.) 59 S.W.(2d) 690 [quash cert 
(App.) 45 S.W.(2d) 912]; Swanson v. 
Lake Superior Terminal & Transfer 
Ry. Co., 219 N.W. 274, 195 Wis. 633. 


fa] Subrogation. — Payment of 
compensation due an employee or de- 
ceased employee’s’ dependents is not 
a condition precedent to the employ- 
er’s exercise of the right of subroga- 
tion to the employee’s or dependent’s 
cause of action against a third person 
causing injury or death, under Rev. 
St. (1929) § 3309: State ex rel. and 
to Use of Missouri Pac. R. Co. v. Haid, 
(Mo.) 59 S.W.(2d) 690 [quashing cert 
(App.) 45 S.W.(2d) 912]. 


[b] It is making of claim, not pay- 
ment of compensation, that operates 
to assign the cause of action in tort 
to the employer, under St. § 102.29. 
Swanson v. Lake Superior Terminal & 
Transfer Ry. Co., 219 N.W. 274, 195 
Wis. 633. 


[ec] In New York (1) under an ear- 
lier provision of the Compensation 
Law which provided that ‘if he elect 
to take compensation . . . the 
cause of action against such other 
shall be assigned,” etc., the divesting 
of title to the cause of action was not 
postponed until payment of the 
award; on the contrary it was intend- 
ed that the assignment should take 
effect on the election to take compen- 
sation. Sabatino v. Thomas Crim- 
mins Const. Co., 168 N.Y.S. 495, 102 
Misc. 172 [aff 172 N.Y.S. 917, 186 App. 


Diy. 891]. See Hanke v. New York 
Consol. BR. Co,,.168-N.Y.S,, 234, .181 
App.Div. 53. (2) New remedy given 


against the employer by the Work- 
men’s Compensation Act was a con- 


206 App.Div. 


sideration for the employee’s surren- 
der of his cause of action against a 
third person even before the award 
was paid. Sabatino v. Thomas Crim- 
mins Const. Co., supra. 


50. Moreno v. Los Angeles Trans- 
fer Co., 186 P. 800, 44 Cal.App. 551; 
Employers’ Liability Assur. Corp. v. 
Indianapolis & Cincinnati Traction 
Co., 144 N.E. 615, 195 Ind. 91. But 
see Maryland Casualty Co. of Balti- 
more, Md. v. Cincinnati, C., C. & St. 
L. Ry. Co., 124 N.E. 774, 74 Ind.App. 
272 (a workmen’s compensation and 
employers’ liability policy conferred 
the right of subrogation on insurer 
only in the event it had paid the whole 
liability due, notwithstanding Work- 
men’s Compensation Act § 18). 


[a] _ Even in absence of award, in- 
surer is entitled to subrogation where 
liability to pay compensation is im- 
posed by the act. Moreno v. Los An- 
geles Transfer Co., 186 P. 800, 44 Cal. 
App. 551. 


51. Rosenbaum y. Hartford News 
Co., 103 A. 120, 92 Conn. 398, L.R.A. 
1918F 521. 


[a] Employer’s joining in action 
of employee against a third person be- 
fore the employer has, by an award, 
become obligated to pay compensa- 
tion is not prevented by the compen- 
sation act. U.S. Fidelity & Guaranty 
Co. v. New York, N. H. & H. R. Go., 
125 A, 875, 101 Conn. 200; Rosenbaum 
v. Hartford News Co., 103 A. 120, 92 
Conn. 398, L.R.A.1918F 521. 


52. Chaves v. Weeks, 136 N.E. 73, 
242 Mass. 156; Turnquist v. Hannon, 
107 N.E. 443, 219 Mass. 560. 


53. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 150 N.E. 
230, 254 Mass. 359. 


[a] Payments by insurer to widow 
of deceased employee, in compliance 
with the determination of a commit- 
tee of arbitration appointed under the 
compensation act, were not voluntary. 
Fidelity & Casualty Co. of New York 
v. Huse & Carleton, 150 N.E. 230, 254 
Mass. 359. 


54. Hartford Accident & Indem- 
nity ‘Co. v, “Proctor, “201 N.Y.S. 420; 
571 (where the New 
Jersey Compensation Act was under 
consideration); Blumberg v. Abbott, 
21 S.W.(2d) 396, 159 Tenn. 586. 


55. Sciortino v. Dimon S. S. Cor- 


poration, 39 F.(2d) 210 ff : 
F019). ) [aff 44 F.(2d) 
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ceptance of certain payments as operating as an 
assignment has been recognized.°® 


Payment of salary as payment of compensation. 
Under some acts the payment by a municipal cor-. 
poration of full salary to a municipal employee or 
officer during the period of disability has been re- 
garded as the performance by such corporation of 
its obligation to pay compensation so as to entitle 
it to reimbursement out of any recovery from a third 
person, notwithstanding a municipal ordinance re- 
quires the payment of full salary during the period 
of disability and such salary is in excess of the 
amount which the municipal corporation is required 
to pay by the compensation act.®? 


Payment of compensation by insurance carrier af- 
fecting employer’s rights. According to some cases, 
where, by the terms of the act, the right of an em- 
ployer to assert rights against a third person®® or to 
claim reimbursement®® is confined to an employer 
who has paid compensation, or has become liable 
therefor, payment of compensation by the insurance 
carrier is not sufficient, but there is authority for 
the view that, under a provision that the employer, 
shall be subrogated to the right of the dependents 
against a third person who is liable for the death 
of a deceased employee, the act vests the employer 
with sufficient title to maintain an action against the 
third person for such death notwithstanding the pay- 
ments to dependents of compensation are being made 
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by insurer.®° 


Fixing amount. Under a provision that the em- 
ployer may bring legal proceedings against a per- 
son other than the employer to recover the damages 
sustained not exceeding the aggregate amount of 
compensation payable under the act, until the 
amount to be paid the employee is fixed, the em- 
ployer may not bring an action against a third per- 
son.*t In order to satisfy this requirement the 
amount may be fixed either by award or by agree- 
ment.*2 So, under a provision that, if compensa- 
tion is awarded, the employer or his insurer shall 
have a right to recover from a person other than 
the employer not to exceed indemnity paid or. pay- 
able to the injured employee, it is‘not necessary that 
a formal award should be made ifrorder to authorize 
the employer or insurer to enforce the liability of 
such other person;** a voluntary agreement that 
needs only to be filed in order to be enforced as an 
award is sufficient.°4 


4 

Effect of invalidity of award;. attack by third 
persons.*5 While, under a provision that, if com- 
pensation is claimed and awarded or paid under the 
act, the employer or insurer may enforce for his 
benefit the liability of a person other than the em- 
ployer, the view has been taken that it is the fact, 
and not the validity, of an award which subrogates 
an insurer to the rights of the injured employee or 
of the dependents of a deceased employee,®*® and 


56. 
103. 


[a] Thus the view has been taken 
that the injured employee’s accept- 
ance of advances from the insurance 
carrier as a loan pending litigation 
against a vessel, under an agreement 
to that effect, does not effect an as- 
signment to the employer of the em- 
ployee’s rights against a third person 
under a provision of the Longshore- 
men’s and Harbor Workers’ Compen- 
sation Act that acceptance of compen- 
sation shall operate as an assignment 
to the employer of all rights of the 
person entitled to compensation to 
recover damages against a third per- 
aon The Nicoline Maersk, 53 F.(2d) 
103. 


57. Evans v. Los Angeles Ry. Cor- 
poration, 14 P.(2d) 752, 216 Cal. 495. 
See City of Sacramento v. Central Cal- 
ifornia Fraction Co., 248 P. 307, 78 Cal. 
ae 215 (apparently recognizing 
rule). ; 


Amount of reimbursement or recov- 
ery see infra § 1653. 


58. Henderson Tel. & Tel. Co. v. 
Owensboro Home Tel. & Tel. Co., 233 
Sw... 743, 192 Ky. 322; City, of Red 
Wing v. Hichinger, 203 N.W. 622, 163 
Minn. 54. 


[a] Right to maintain action.—(1) 
Where the right to bring an action is, 
by the terms of the compensation act, 
confined to an employer who has paid 
or has become liable to pay compen- 
sation, the view has been taken that 
an employer is not entitled to bring 
the action where the compensation 
has been paid by the insurance car- 
rier.. .Henderson Tel. .&, Tel. Co.-v. 
Owensboro Home Tel, & Tel. Co., 233 
S.W. 743, 192 Ky. 322. (2) Where the 
act provides that, if the injured em- 
ployee shall agree to receive compen- 
sation from the employer or Shall in- 
stitute proceedings to recover the 
same or accept from the employer any 


The Nicoline Maersk, 53 F.(2d) 


payment on account of compensation, 
such employer shall be subrogated to 
the rights of the employee and may 
maintain an action against a third 
person, the payment of an award of 
compensation by the insurance carrier 
does not authorize the maintenance of 
an action by the employer. City of 
Red Wing v. Hichinger, 203 N.W. 622, 
163 Minn. 54, 


59. See cases infra this note, 


fa] In New Jersey (1) under a 
provision for the reimbursement of 
the employer out of the amount of 
settlement with, or judgment against, 
a third person, for the amount of com- 
pensation which the employer has 
paid, there is no right of reimburse- 
ment where payments of compensa- 
tion were made by the insurance car- 
rier of the employer, in the absence of 
any provision that payments by such 
carrier shall be deemed payments by 
the employer. New York, S. & W. R. 
Co. v. Huebschmann, 162 A. 767, 111 
N.J.Eq. 547 [aff 156 A. 330, 109 N.J. 
Eq. 40]; Hrie R. Co. v. Michelson, 162 
A. 764, 111 N.J.Eq. 541. (2) The pro- 
vision of Pub. L. (1918) c 149 § 5 
that a payment or agreement to pay 
by the insurance carrier shall for the 
purpose of the section be deemed a 
payment or agreement by the employ- 
er did not render a payment by the 
insurance carrier payment by the 
employer in view of the fact that such 
provision as to payment by the insur- 
ance carrier merely gives such pay- 
ment the effect of payment by the 
employer for the purpose of reckon- 
ing the time within which a petition 
is to be filed with a designated bureau 
under such § 5 where no settlement of 
the compensation claim is made, 
where no payment of compensation is 
made under an agreement for com- 


‘pensation, or after a payment of com- 


pensation has been made. Erie R. 
Co. v. Michelson, supra. Contra War- 
ner-Quinlan Co. v. Byram, 150 A, 212, 
106 N.J.Eq. 82. 


60. Superior Minerals Co. v. 
souri Pac. R. Co., (Mo.) 45 S.W.(2d) 
aa quashed (App.) 59 S.W.(2d) 


“ 


61. Tribune Co. v. Emery Motor 
Livery Co., 232 Ill.App. 309. : 


62. Tribune Co. v. Emery Motor 
Livery Co., 232 Ill.App. 309. 


[a] Implied agreement (1) is, it 
seems, Sufficient. Tribune Co. v. Em- 
ery Motor Livery Co., 232 I1].App. 309. 
(2) If the employer actually pays 
the employee weekly compensation 
under the compensation act, and the 
amount paid is within the amount fix- 
ed and payable under and by the 
terms of the act, the parties have by 
their conduct impliedly agreed to fix 
the amount to be paid, at least to the 
extent of the payments actually made, 
and the employer may sue the third 
person and recover the aggregate 
amount of the payments so made, up 
to the time suit was brought. Trib- 
une Co. v. Emery Motor Livery Co., 
supra. (3) Where the employer paid 
the employee amounts in addition to 
the amount of the employee’s weekly 
salary as compensation and it was 
received by the employee as compen- 
sation, the employer was entitled to 
recover from the third person the ex- 
tra amounts so paid although there 
was no award, provided it was not in 
excess of the maximum amount which 
is provided for by the act, under the 
circumstances, as an award. Tribune 
Co. v. Emery Motor Livery Co., supra. 


63. Berry v. Irwin, 6 S.W.(2d) 705, 
224 Ky. 565. a 


64 Berry v. Irwin, supra, 


65. Collateral attack on award or 
judgment in general see supra §§ 
1100-1107, 


66. Maryland Casualty Co. v. Un- 
ion- Bridge Electric Mfg. Co., 125 A. 
762, 145 Md. 644. 


For later cases, developments and changes in the law se* Annotations, same title and section number, 


\ 
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which authorizes insurer to enforce the liability of 
the tort-feasor,®? and that the validity of the award 
cannot be attacked by defendant tort-feasor in an 
action by insurer for the death of the employee,®® 
there is authority for the view that defendant third 
person may attack the validity of an award or judg- 
ment for compensation,®® and that it is not res 
judicata as to him.7° 


[§ 1598] (8) Notice to Employee To Bring Ac- 
tion. Under an act providing that, if the employee 
fails to bring an action against a third person with- 
in a specified time after a written notice so to do 
given by the employer or his insurer, then the em- 
ployer or his insurer shall be subrogated to the right 
of the employee to maintain such action, there is 
no subrogation in the absence of any demand on the 
employee to bring an action." 


[§ 1599] (9) Notice by Employer or Employee to 
Other of Bringing Action. Some acts provide that, 
if either the employee or his dependents, or the em- 
ployer, shall bring suit against a third person, the 
person bringing the action shall notify the other in 
writing of such fact.7* Such a provision is intend- 
ed for the protection of the employee and of the 
employer,’* and the giving of such notice by the 
employee is neither an essential ingredient of the 
employee’s cause of action against the wrongdoer, 
nor a condition precedent to his bringing the ac- 


67. Maryland Casualty Co. v. Un- 
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terposed in the proceeding for Such 
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tion;74 where neither employer nor employee com- 
plains of noncompliance with the statute, defendant 
may not complain.7° 


[§ 1600] (10) Notice to Tort-Feasor. A provi- 
sion of the compensation act that, in order to ac- 
quire a right against a third person for compensa- 
tion paid, the employer shall file with the third per- 
son or corporation liable, at any time prior to pay- 
ment, a statement of the compensation agreement or 
award between the employer and employee contem- 
plates a written notice’® containing a statement of 
an agreement to pay compensation or of an award 
for compensation.’7 The notice need not be signed 
by the employer?® and may be filed by an agent of 
the employer.?® The view has been expressed that 
the employer on filing the requisite notice with the 
third person is entitled to subrogation to the rights 
of the employee against such third person for 
amounts paid by the employer to the employee as 
compensation under the act.8° In England one of 
the workmen’s compensation rules providing for 
service on the third person of a formal notice of the 
employer’s claim to indemnity does not render such 
service a condition precedent to the maintenance of 
an action by the employer for indemnity.®1 


Action by state against county. Under a provi- 
sion for assignment to the state for the benefit of 
the accident fund if compensation is taken, where 


75. Driscoll v. California Street 


ion Bridge Electric Mfg. Co., supra. 


68. Maryland Casualty Co. v. Un- 
jon Bridge Electric Mfg. Co., supra. 


[a] Thus, the validity of an award 
of the state industrial accident com- 
mission cannot be attacked by the 
tort-feasor whose negligence caused 
the employee’s death when sued by 
insurer, his liability not being affect- 
ed by the fact of the award or the 
amount of it. Maryland Casualty Co. 
v. Union Bridge Electric Mfg. Co., 125 
A. 762, 145 Md. 644. 


69. Blumberg v. Abbott, 21 S.W. 
(2a) 396, 159 Tenn. 586. See Ameri- 
can Veterinary Laboratories v. Glid- 
den Co., (Mo.App.) 59 S.W.(2d) 53 
(where the necessity of a showing 
that a deceased employee was unmar- 
ried was asserted where compensa- 
tion had been paid to the parents of 
such employee); Atkinson v. Pacific 
Stevedoring & Contracting Co., 22 B. 
C. 109, 24 Dom.L.R. 400, 32 West.L.R. 
154, 8 WestWkly. 1339 (as to award 
of lump sum). 


[a] Provision for indemnity.—Un- 
der an act giving the employer the 
right to collect indemnity paid or 
payable to the injured employee from 
the third person if compensation is 
awarded under the act, such third per- 
son may defend an action brought for 
the use of the employer or insurer on 
the ground that there was no legal 
claim for compensation against the 
employer and insurer which would 
support a judgment approving a set- 
tlement of a claim for compensation. 
Blumberg v. Abbott, 21 S.W.(2d) 396, 
159 Tenn. 586. 


[b] In New York, in an action by 
insurer to recover from the alleged 
wrongdoer, under Workmen’s Com- 
pensation L. § 29 the amount of an 
award paid to a state officer, made 
pursuant to § 15 subds 8, 9 where 
there was no person entitled to com- 
pensation for the-.death of an em- 
ployee, the right of defendant to test 
the validity of the award by any de- 
fense, which insurer could have in- 


award has been recognized. Liberty 
Mut. Ins. Co. v. George Colon & Co., 
183 N.E. 506, 260 N.Y. 305 [aff 256 N. 
Y.S. 628, 235 App.Div. 117]; Phoenix 
Indemnity Co. v. Staten Island Rap- 
id Transit Co., 167 N.E, 194, 251 N. 
Y. 127 [aff 50 S.Ct. 242, 281 U.S. 98, 
74 L.Ed. 726]. See Travelers’ Ins. 
Co. v. Post & McCord, 220 N.Y.S. 170, 
128 Mise. 626 (apparently recogniz- 
ing rule). 


70. Verhelst Const, Co. v. Galles, 
235 N.W. 556, 204 Wis. 96. See Grand 
Rapids Lumber Co. v, Blair, 157 N. 
W. 29, 190 Mich. 518 (as to damages 
of employer), 


71. Southern Surety Co. of New 
York V..Chicagco, Rp lj boty 4 CO, 
245 N.W. 864, 215 Iowa 525. 


72. 


{a] In Louisiana (1) actual notice 
to the employer has apparently been 
regarded as sufficient notice. Globe 
Indemnity Co. v, Toye Bros. Auto & 
Taxicab Co., 129 So, 234, 14 La.App. 
142 (where, from correspondence in 
the record in which the representative 
of insurer effected a compromise set- 
tlement of the employee’s right of ac- 
tion, reserving insurer’s right to enter 
suit for compensation and medical ex- 
penses, it appeared that the employee 
had sufficient actual notice of the fil- 
ing of suit by insurer and authorized 
it). (2) A letter of the employer’s 
insurer to an injured employee’s at- 
torneys stating that insurer had filed 
suit against a third person and nam- 
ing the court was sufficient notice pro- 
vided for by Act (1920) No. 247 p 
468 § 7. Fidelity Union Casualty Co. 
Ween eae 125 So. 504, 12 La.App. 


73. Driscoll v. California Street 
Sie R. Co., 250 P. 1062, 80 Cal.App. 

74. Van Zandt v. Sweet, 204 P. 860, 
56 Cal.App. 164. See Forrest v. Fink, 
234 P. 860, 71 Cal.App. 34 (service of 
notice and filing proof thereof are not 
jurisdictional). 


See statutory provisions, 


Sains R. Co., 250 P. 1062, 80 Cal.App. 


[a]. In action by employee against 
third Person (1) defendant may not 
complain of the want of notice where 
the employer does not complain (Dris- 
coll v. California Street Cable Co., su- 
pra), (2) and even where the ques- 
tion is raised by the employer or the 
employee, noncompliance with the 
provision is merely ground for a con- 
tinuance (Driscoll v. California Street 
Cable R. Co., supra. See Forrest v. 
Fink, 234 P. 860, 71 Cal.App. 34; Van 
Zandt v. Sweet, 204 P. 860, 56 Cal.App. 
164 [both cases apparently recogniz- 
ing rule]). 


Failure of employee to give notice 
as ground for nonsuit or peremptory 
eee for defendant see infra § 


76. Brenner v. Mount, 148 A. 868, 
7 N.J.Mise. 35. 


[a] Oral notice to the attorney for 
the third person is not _ sufficient. 
Brenner v. Mount, 143 A. 868, 7 N.J. 
Mise. 35. 


77. Brenner v. Mount, supra. 


[a] Notice not sufficient.—A letter 
from the insurance carrier of the em- 
ployer informing the third person 
that if, under the Workmen’s Com- 
pensation Act, it becomes necessary 
for the employer or his insurer to 
make any payment, ‘‘we shall look to 
you for reimbursement,” etc., was not 
a compliance with the statutory re- 
quirement. Brenner v. Mount, 143 A. 
868, 7 N.J.Misc. 35. 


78. Erie R. Co. v. Michelson, 162 
A. 764, 111 N.J.Eq. 541. 


79. Erie R. Co. v. Michelson, supra. 

[a] Insurer.—The employer may 
authorize insurer to act for it. Brie 
R. Co. v. Michelson, 162 A. 764, 111 N. 
J.BEq. 541. 


80. Warner-Quinlan Co, v. Byram, 
150 A. 212, 106 N.J.Eq. 82. 


81. Nettleingham & Cea. v. Powell 
& Co., [1913] 3 K.B. 209. iy 
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a county is the alleged wrongdoer whether or not 
a claim ‘filed with the county by the widow of a de- 
ceased employee, who ultimately elected to take 
compensation has been regarded as immaterial in 
respect of the right of the state to maintain an ac- 
tion against the county.®? 


[§ 1601} (11) Transfer of Cause of Action or 
Claim Effected by Statute; Necessity for Formal 
Assignment. A provision for the subrogation of the 
employer®® or of the insurance carrier’ to the rights 
of the injured employee, for the assignment to the 
employer or insurance carrier of the employee’s right 
of action,®® or for the enforcement by the employer 
of the liability of a person other than the employer 
if compensation is paid,®* has been regarded as it- 
self effecting a transfer to, or vesting in, the em- 
ployer or the insurance carrier of the employee’s 
right of action against a third person, where the con- 
ditions contemplated by the provision exist, with- 
out any formal assignment.8? Failure of an em- 
ployee to assign to the person liable to pay compen- 
sation, which assignment is under the act a condi- 
tion precedent to employee’s right to compensa- 


tion®® does not defeat the right of the person so | 


liable where the employee has received compensation 


under the act.2® Where the act effects the assign- | 


+82. State v. Cowlitz County, 262 P. 
977, 146 Wash. 305. 
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ment, being injured by the actionable 
negligence of a third person, a stat- 


[§§ 1600-1602 


ment of the cause of action, questions as to whether 
a cause of action in tort is assignable,®® and as to 
the consent of the debtor or tort-feasor,®! and rules 
against the splitting of causes of action, if the act 
provides for a partial assignment,®? yield to the pro- 
visions of the act. 


[§ 1602] (12) Exclusive or Concurrent Right as 
between Employer or Insurers and Employee or De- 
pendents To Sue and Recover.®? According to some 
cases, while, under a proyision which subrogates in- 
surer to the rights of the employee against a third 
person wrongdoer, the right of insurer to sue such 
person becomes absolute and unqualified if the em- 
ployee duly elects to take compensation,®* subject, 
it seems, to the further conditien that the injured 
employee shall prosecute the compensation claim 
against insurer to a successful conelusion,®® where, 
under the act, the employee or dependents of a de- 
ceased employee have a beneficial interest in the 
amount recoverable from such person if such amount 
is more than sufficient to indemnify the employer 
or insurer,®® usually the right of the employer,®* or 


-insurer®® who is entitled to subrogation under the 


act is not exclusive and the employee®® or, in case 
of the death of the employee, dependents or the per- 
sonal representative of the employee! may sue as a 


93. Parties to action in general see 
infra § 1617. ; 


83. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147,.128 Me. 
393, 68 A.L.R. 481. 


[a] In MTllinois, under the provi- 
sion of Workmen’s Compensation Act 
§ 29 that the right of an employee or 
personal representative to recover 
against @ person other than the em- 
ployer or his employees, who has 
elected to be bound by the act, shall 
be “subrogated to his employer,” the 
right of action against such other 
person is transferred to the employer 
by operation of the act. Friebel v. 
Chicago City Ry. Co., 117 N.E. 467, 
280 Ill. 76; Wendt & Crone Co. v. 
Traff, 262 Ill.App. 58. 


84 Tandsetter v. 
N.W. 660, 56 N.D. 392. 


[a] State compensation fund.— 
Under a provision that, if compensa- 
tion is claimed and awarded, the state 
workmen’s compensation fund shall 
be subrogated to the rights of the in- 
jured employee against a third person, 
all rights which the injured employee 
-has to bring an action against a third 
person are in law conveyed to the 
workmen’s compensation fund. Tand- 
setter v. Oscarson, 217 N.W. 660, 56 
N.D. 392. 


85. Moseley v. Lily Ice Cream Co., 
300 P. 958, 38 Ariz, 417: Kandelin v. 
Lee Moor Contracting Co., 24 P.(2d) 
731, 37 N.M. 479; Wisconsin Mutual 
Liability Co. v. Industrial Commis- 
sion, 209 N.W. 697, 190 Wis. 598; Mc- 
Garvey v. Independent Oil Co., 146 
N.W. 895, 156 Wis. 580. See Bernard 
v. Jennings, 244 N.W. 589, 209 Wis. 
116 (where the court said that the law 
per ates on the cause of action it- 
self). 


[a] As soon as the employee 
makes a valid claim for compensation 
against the employer (1) the em- 
ployee’s claim against a third person 
is assigned by operation of the act. 
Wisconsin Mutual Liability Co. v. 
Industrial Commission, 209 N.W. 697, 
190 Wis. 598. (2) “In case of an em- 
ployee, in the course of his employ- 


Oscarson, 217 


utory remedy accrues to him for com- 
pensation, against his employer and a 
common-law remedy against such 


| third, person, though he cannot have 


but one satisfaction. If he elects to 
pursue the latter remedy jhe waives 
the statutory right, and if, he elects 
to pursue the former, the employer 
by succession,—ipso facto et eo in- 
stantiij—becomes the owner of the 
right against the wrongdoer and ‘may 
enforce the same in his own name.’ ” 
McGarvey v. Independent Oil, etc., Co., 
146 N.W. 895, 156 Wis. 580, 581. 


[b] In Oregon under a provision 
that, if the injured employee takes 
compensation under the act, his cause 
of action against another not in the 
Same employ shall be assigned to the 
state for the benefit of the accident 
fund, where an award has been made 
and full compensation has been paid 
the cause of action automatically in- 
ures to the benefit of the state. 
Holmes y. Henry Jennings & Sons, 7 
F.(2d) 231; King v. Union Oil Co. of 
California, (Or.) 24 P.(2d) 345, 25 P. 
(2d) 1055. 


86. Smith v. Port Huron Gas & 
ited Co., 187 N.W. 292, 217 Mich. 


87. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481; Sabatino v. Crim- 
mins Construction Co., 168 N.Y.S. 495, 
102 Misc. 172. See Godfrey v. Brook- 
lyn. Edison Co., 187 N.Y.S. 265, 115 
Misc. 21 [aff 188 N.Y.S. 923, 196 App. 
Div. 980] (apparently recognizing 
rule). y 

88. Assignment as condition pre- 


cedent to right to compensation in 
general see supra § 1612. 


89. Salt Lake City v. Industrial 
Commission, (Utah) 17 P.(2d) 239. 


_ 90, Kandelin v. Lee Moor Contract- 
ing Co., 24 P.(2d) 731, 37 N.M. 479. 


91. Kandelin v. Lee Moor Con- 
tracting Co., supra. 


92. Kandelin v. Lee Moor Contract- 
ing Co., supra. 


Effect of: 


Claiming or accepting compensation 
as bar to action against third’ per- 
son in general see supra §§ 1571- 
1577. X j i 


Employer’s or insurer’s failure 
fusal to sue see infra § 1603. 


94. Brandon y. Texas Employers’ 
Ins. Ass’n, 58 S.W.(2d) 894; Schnick 
Ap Le RD 24 S.W. (2d) 


or re- 


95. See supra’§ 1596. 


96. Amount and items of recovery 
and beneficial interests in general see 
infra §§ 1648-1651. 


97. Lowe v. Morgan’s Louisiana & 
TT. Rs e& JS. 1S. Cox, 90° So. 429)" 150 Sat 
29; McGuigan vy. Allen, 206 N.W. 714, 
165 Minn. 390 (action against a per- 
son not subject to the act in which 
Gen. St. [1923] § 4291 par 2 was in- 
volved); McKenzie v. Missouri Sta- 
bles, 34 S.W.(2d) 1386, 225 Mo.App. 64; 
Scalise v. F. M. Venzie & Co., 152 A. 
90, 301 Pa. 315. 


98. Schnick vy. Morris, 
App.) 24 S.W.(2d) 491. 


99. Black v. Chicago Great West- 
ern R. Co., 174 N.W. 774, 187 Iowa 
904; Lowe v. Morgan’s Louisiana & 
T. R. & S. S. Co., 90 So. 429, 150 La. 29; 
General Box Co. v. Missouri Utilities 
Co., (Mo.) 55 S.W.(2d) 442; Sylcox 
v. National Lead Co., 38 S.W.(2d) 497, 
225 Mo.App. 543; City of De Soto ex 
rel. and to Use of Trochter v. Dover, 
(Mo.App.) 38 S.W.(2d) 267; Langston 
v. Selden-Breck Const. Co., 37 S.W. 
(2d) 474, 225 Mo.App. 531; McKenzie 
v. Missouri Stables, Inc., 34 S.W.(2d) 
136, 225 Mo.App. 64; Epting v. Nees, 
(Tex.Civ.App.) #5. S.W.(2d) 717; 
Schnick v. Morris, (Tex.Civ.App.) 24 
S.W.(2d) 491 (where insurer interven- 
ed). See Pridgen yv. Atlantic Coast 
Line R. Co., 164 S.E. 325, 203 N.C. 62 
(apparently recognizing rule). 


1. McGuigan v. Allen, 206 N.W. 
714, 165 Minn.-390; Scalise v. F. M. 
Venzie & Co., 152 A. 90, 301 Pa. 315; 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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real party in interest.2. Under a provision for the 
subrogation of the employer, the view has been taken, 
however, that the right of the employee to bring 
an action is exclusive until the employer neglects 
or refuses to bring the action,® and prior to such 
negleet or. refusal the employee may not sue,* but 
if the employer refuses to sue, then the employee 
may sue in his own behalf.> Under some acts per- 
mitting the employer or other person liable for com- 
pensation to enforce the liability of a person other 
than the employer, the person who pays compensa- 
tion has the exclusive right for a specified time 
after an award to bring an action against the tort- 
feasor;*® after the expiration of the specified period 
the injured employee, his representative, or depend- 
ents may sue such third person.?’ Some acts ex- 
pressly recognize the right either of the employee or 
of the employer to sue where the employer has 
paid or has become obligated to pay compensa- 
tion. “Where, under the act, the election to take, 
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or the award of, compensation operates to vest in 
the person liable to pay compensation, the entire 
cause of action,® after an election or award, the em- 
ployee has no right of action?® and only the person 
liable to pay compensation is entitled to sue;1? a 
like rule has been recognized notwithstanding the 
act gives the employee a certain beneficial interest 
in a recovery by the employer.1?, Where, however, 
under a provision that the receipt of compensation 
shall operate as an assignment to the employer or 
insurer to the extent of the liability of the employ- 
er to the employee, the assignment is regarded as a 
partial assignment,'* the right of the employee to 
sue has been recognized.14 Under some acts a dis- 
tinction is made, as to the exclusiveness of the right, 
between claims against persons other than the em- 
ployer, who are bound by the act, and claims against 
persons other than the employer, who are not bound 
by the act.?5 


Mitchell v. Dillingham, (Tex.Civ.App.) 
22 S.W.(2d) 971. 


2 McGuigan v. Allen, 206 N.W. 
714, 165 Minn. 390; Langston v. Sel- 
don-Breck Const. Co., 37 _S.W.(2d) 
474, 225 Mo.App. 531; McKenzie v. 
Missouri Stables, 34 S.W.(2d) 136, 
225 Mo.App. 64. 


3. O’Donnell v. Baker Ice Cream 
Mach. Co., 205 N.W. 561, 114 Neb. 9. 


[a] Thus under Workmen’s Com- 
pensation Act, § 18, being Comp. St. 
(1922) § 3041, right to bring an action 
against a third person who has in- 
jured an employee rests with the 
employer until such time as the em- 
ployee can allege and prove that the 
employer has neglected or refused to 
institute suit. O’Donnell v. Baker 
ae ore Co., 205 N.W. 661, 114 

eb. 9. 


4 O’Donnell v. Baker Ice Mach. 
Co., 205 N.W. 561, 114 Neb. 9. 


5. See infra § 1603. 


6 Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corp., 161 
A. 5, 163 Md. 97; State v. Francis, 134 
A. 26, 151 Md. 147; Stark v. Gripp, 
133 A. 338, 150 Md. 655. Compare 
Bethlehem Steel Co. v. Raymond Con- 
erete Pile Co., 118 A. 279, 141 Md. 67 
(where a prior act gave the employ- 
er the right to enforce the liability 
of a third person but gave dependents 
a beneficial interest in the recovery). 


{a] Failure of employer or insurer 
to ste as condition precedent to em- 
ployee’s action.—(1) Failure of em- 
ployer or insurer to sue within the 
specified time is a condition precedent 
to a suit by the employee. Stark v. 
Gripp, 133 A. 338, 150 Md. 655. (2) 
Where, however, it is conceded that 
neither the.insurer nor the employer 
has sued within the time specified, a 
finding by the jury to that effect is 
not a prerequisite to a right of the 
employee to recover. Stark v. Gripp, 
supra. 


7, See infra § 1608. 


8. See statutory provisions; and 
Stratton v. Sioux Falls Traction Co., 
(S.D.) 206 N.W. 466 (where Rey. 
Code (1919) § 9446 as amended by 
L. [1921] § 416 was construed). 


[a] Provisions construed or ap- 
lied see U. S. Fidelity & Guaranty 
Jo. v. New York, N. H. & H. R. Co., 
125 A.'875, 101 Conn. 200; Rosenbaum 
v. Hartford News Co., 103 A. 120, 92 
Conn. 398, L.R.A.1918F 521. 


{b] Im California (1) the right of 
dependents of a deceased employee to 


sue was recognized notwithstanding 
they had obtained an award of com- 
pensation, in cases governed by 
Workmen’s Compensation Act (1913) 
p 295 § 31, which provided that the 
making of a lawful claim for compen- 
sation shall operate as an assignment 
to the employer, that the employer 
shall be subrogated to the right of 
the personal representative of the em- 
ployee, and that any amount collected 
by the employer in excess of the 
amount of compensation paid, or for 
which he is liable, shall be paid to the 
injured employee or other person en- 
titled. Stackpole v. Pacific Gas & 
Electric Co., 186 P. 354, 181 Cal. 700 
(father of minor employee); Hall v. 
Southern Pac. Co., 180 P. 20, 40 Cal. 
App. 39. See Rorvik v. North Pac. 
Lumber Co., 195 P. 163, 190 P. 331. 99 
Or. 58 (where the right of the widow 
of a deceased employee to sue under 
the Employers’ Liability Act of Ore- 
zon was upheld notwithstanding she 
had made a claim for compensation 
under the Workmen’s Compensation 
Act of California). (2) The necessity 
for, and propriety of, making the em- 
ployer or insurer a party was, how- 
ever, recognized. See infra § 1622. 
(3) By § 26 of the act of 1917, as 
amended by St. (1919) p 910, the right 
of either the employee or of the em- 
ployer who has paid, or has become 
liable to pay, compensation is ex- 
pressly recognized. Van Zandt vy. 
Sweet, 204 P. 860, 56 Cal.App. 164. 


9. See supra § 1594. 


10. Moseley v. Lily Ice Cream Co., 
300 P. 958, 38 Ariz. 417; O’Brien v. 
Lodi, 157 N.E. 925, 246 N.Y. 46. 


11. See cases infra this note. 


[a] In New York (1) the above 
rule has been recognized under Work- 
men’s Compensation L. § 29. Roeck- 
Jein v. American Sugar Refining Co., 
226 N.Y.S. 375, 222 App.Div. 540. (2) 
The rule is, however, subject to the 
limitation that insurer may not sue 
in its own name to recover for the 
death of an employee in cases in 
which all the beneficiaries under the 
general death statute are not entitled 
to compensation under the Work- 
Ets Compensation Law. See infra 
§ 1618. , 


{b] In Oregon (1) under a provi- 
sion that, if an election is made to 
take under the compensation act, the 
cause of action against a third per- 
son shall be assigned to the state in- 
dustrial accident commission and the 
commission may bring an action 
against the third person, when a bind- 
ing election to take under the act is 


made, a cause of action inures to the 
state and no longer abides with the 
injured workman (Holmes v. Henry 
Jennings & Sons, 7 F.(2d) 231; King 
v. Union Oil Co. of California, 24 P. 
(2d) 345, 25 P.(2d) 1055. See Mc- 
Donough v. National Hospital Ass’n, 
294 P. 351, 134 Or. 451 [employee who 
elects to take under the compensation 
act must assign his cause of action 
against a third person to the state 
industrial accident commission for 
the benefit of the accident fund]), 
(2) and thereafter the state alone 
may sue and that for the benefit of 
the accident fund (Holmes v. Henry 
Jennings & Sons, supra; King v. Un- 
ion Oil Co. of California, 24 P.(2d) 
345, 25 P.(2d) 1055). 


eae Hunt v. Bank Line, 35 F.(2d) 


13. See supra § 1594. 


14. Kandelin v. Lee Moor Con- 
pes Co., 24 P.(2d) 731, 37 N.M. 


[a] Rules against splitting of 
causes of action yield to provisions 
of the Workmen’s Compensation Act, 
Kandelin vy. Lee Moor Contracting 
Co., 24 P.(2d) 731, 37 N.M. 379. 


15. See cases infra this note. 


[a] In Tllinois (1) under Work- 
men’s Compensation Act § 29, where 
the person liable other than the em- 
ployer is subject to the provisions of 
the act, the employer alone can re- 
cover from the third person. O’Brien 
v. Chicago City Ry. Co., 137 N.B. 214, 
305 Ill. 244, 27 A.L.R. 479; Rogers v. 
Illinois Cent. R. Co., 210 Ill.App. 577. 
(2) Where such person is not subject 
to the act, either the employer or the 
employee may bring the action (O’Bri- 
en v. Chicago City Ry. Co., supra), 
(3) but in such case the action is for 
the benefit of both in accordance with 
their respective rights regardless of 
which_one sues (O’Brien vy. Chicago 
City R. Co., supra). 


[b]. In Minnesota (1) in an ac- 
tion by the personal representative 
of a deceased employee based on the 
death of such employee against a 
person not subject to the act, the 
right of plaintiff to sue as a real par- 
ty in interest was upheld in view of 
the beneficial interest of dependents 
in an amount recoverable from such 
person in excess of the amount nec- 
essary to indemnify the employer un- 
der his right of subrogation under 
the second part of Gen. St. (1923) 8 
4291. McGuigan v. Allen, 206 N.W. 
714, 165 Minn. 390. (2) The personal 
representative could not, however, 
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Double recovery and effect of judgment. Where 
there is but one cause of action against the third 
person wrongdoer, which is for the common benefit 
of both the employer and the employee or the de- 
pendents of a deceased employee, a judgment for 
plaintiff in an action prosecuted in the name of the 
employee,?® or of the personal representative of a 
deceased employee for the death of the latter,1? 
who is entitled to bring the action, is a bar to a 
subsequent action on the same cause of action by 
the employer or insurer; and where the employee 
has recovered full damages in an action against the 
wrongdoer, the right of the employer to maintain 
an action against the latter for the amount of com- 
pensation paid has been denied notwithstanding the 
act gives the employer the right to indemnity from 
the third person and to subrogation.1? Hven where 
the act permits concurrent actions by the employer 
or insurer and by the employee or dependents, in 
no event can there be more than one recovery for 
the same tort.1® There is, however, authority for 
the view under some acts that, while, if an adminis- 
trator of a deceased employee duly elects to bring 


an action against a third person whose negligence 
caused the death, such third person cannot agaiii ‘be ~ 


subjected to an action by the employer or insurer.”° 
A judgment for the deceased employee’s administra- 
tor in an action against the wrongdoer, commenced 
after a compensation agreement was approved and 
payments were made thereunder is not a bar to the 
employer’s right to recover from the wrongdoer, at 
least where the employer was not a party to the 
action by the administrator.?? 


[§ 1603] (13) Waiver or Loss of Right by Em- 
ployer or Insurer and Failure or Refusal To Sue. 


maintain an action against a person 20. 
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The benefit of, or rights acquired under, provisions 
of the general type here considered may be waived 
by the employer or insurer,?? or lost by estoppel,?* 
and if, by an agreement between the employer and 
the employee, the right to bring an action against 
the tort-feasor is left with the employee, the tort- 
feasor may not complain.24 A provision permitting 
a compensation beneficiary or his representative to 
enforce in his own name the lability of a person 
other than the employer where the employer or in- 
surer fails to sue within a specified time after writ- 
ten demand by the compensation beneficiary is to 
be liberally construed to effect the beneficial pur- 
pose intended and to prevent a failure of remedy ;?° 
on failure of the employer or insurer to bring action 
against the person other than the employer within 
the specified time after demand, the right of action 
passes to the employee,?® and the employee,’ or, 
in case of death of the employee, his personal rep- 
resentative,?® may prosecute the action in his own 
name, the employer retaining only an interest in 
the proceeds where the act provides for an account- 
ing by the employee.?® Failure of the employer to 


bring action within the specified time after demand 


by the employee is deemed an express waiver of 
the employer’s right of action.?° In such ease, how- 
ever, the employer’s right of action continues until 
and unless he fails to pursue his remedy for the speci- 
fied time after demand.*1 Under some acts permit- 
ting the employer or other person liable for com- 
pensation to enforce the liability of a person other 
than the employer, the person who pays compensa- 
tion has the exclusive right for a specified time after 
an award to bring an action against the tort-feasor ;32 
after the expiration of the specified period the in- 


249, 197 Wis. 349; Martell v. Kutch- 


subject to the act where compensa- 
tion had been accepted and the case 
was otherwise within the provisions 
of § 4291 which gave the employer 
the right to subrogation against a 
person subject to the act under cer- 
tain circumstances and to recover 
from such person compensation pay- 
able and certain expenses. McGuigan 
v. Allen, supra. 


16. Gones v. Fisher, 122 N.E. 95, 
286 Ill. 606; Becker v. Eastern Massa- 
chusetts St. Ry. Co., 181 N.E. 757, 279 
Mass. 435; Podgorski v. Kerwin, 175 
N.W. 694, 144 Minn. 313; Wilhelm v. 
Hersh, (Mo.App.) 50 S.W.(2d) 735. 


[a] Action in name of employee 
authorized by insurer.—(1) Judgment 
in an action in the name of an em- 
ployee, authorized by insurer who has 
paid compensation, is a bar to a sub- 
sequent action either by the employ- 
er (Becker v. Pastern Massachusetts 
St. Ry. Co., 181 N.E. 757, 279 Mass. 
435) (2) or by insurer (Becker v. 
Eastern Massachusetts St. Ry. Co., 
supra. See Hall v. Henry Thayer & 
Co., 113 N.E. 644, 225 Mass. 151 [ap- 
parently recognizing in an action for 
wrongful death of an employee]). 


17. McGuigan v. Allen, 206 N.W. 
714,165 Minn. 390. See Chiles v. Rohl, 
201 N.W. 154, 47 S.D. 580 (apparently 
recognizing rule under Federal Em- 
ployees’ Compensation Act). 


18. Southern Surety Co. v. Chica- 
Ore Oe ©) EV YC Orn LICE ON Wie 
329, 187 Iowa 357. 


19. State v. Francis, 134 A. 26, 151 
Md. 147. 


& Co., 161 N.W. 949, 195 Mich. 117. 


21. City of Grand Rapids v. Crock- 
er, 189 N.W. 221, 219 Mich. 178. 


22. Foster v. Congress Square Ho- 
tel Co., 145 A. 400, 128 Me. 50, 67 A. 
L.R. 239; Keen v. Allison, (Tenn.) 
60 S.W.(2d) 158. 


fa] Express waiver.—An employ- 
er may by express waiver relinquish 
his right to bring an action against a 
third person acquired under a provi- 
sion for subrogation. Foster v. Con- 
gress Square Hotel Co., 145 A. 400, 128 
Me. 50, 67 A.L.R. 239. 


23. Sullivan v. J. B. Fluke & Co., 
Inc., 14 Pa.Dist.&Co. 787. 


24. Thomas v. Otis Elevator Co., 
172 N.W. 538, 103 Neb. 401; Keen v. 
Allison, (Tenn.) 60 S.W.(2d) 158. 


{a] Employer protected.—The 
third person may not successfully 
object to the maintenance of the ac- 
tion against him by the employee 
where the employer’s right of subro- 
gation is protected. Thomas v. Otis 
pee Co., 172 N.W. 53, 103 Neb. 
401. 


25. Foster v. Congress Square Ho- 
ter coy 145 A. 400, 128 Me. 50, 67 A.L. 


26. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481; Martell v. Kutch- 
er, 216 N.W. 522, 195 Wis. 19. 


27. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481; Culbertson v. 
Kieckhefer Container Co., 222 N.W. 


er, 216 N.W. 522, 195 Wis. 19. 


[a] Only employee can maintain 
the action where the employer has 
failed to maintain it. Fournier v. 
Great Atlantic & Pacific Tea Co., 148 
A. 147, 128 Me. 393, 68 A.L.R. 481. 


Right of employee to sue before 
expiration of period where employer 
waives right see infra § 1615. 


28. Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 197 Wis. 601 
{judgm of lower ct mod on other 
grounds on reh 223 N.W. 791, 197 
Wis. 601]. 


[a] Thus, where such a provision 
is applicable to a compensation ben- 
eficiary or his representative, the 
right of the personal representative 
of a deceased employee to bring an 
action based on the death of such em- 
ployee has been recognized where the 
insurance carrier did not bring an 
action within the specified time after 
demand. Theby v. Wisconsin Power 
& Light Co., 222 N.W. 826, 197 Wis. 
601 [judgm of lower ct mod on other 
grounds on reh 223 N.W. 791, 197 
Wis. 601). 


29. Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19. 


Beneficial interest of employer or 
weeaeon in general..see infra §§ 1652-— 


30. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481. 


31. Fournier v. Great Atlantic & 
Pacific Tea Co., supra. 


32. See supra § 1602. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jured employee, his representative, or dependents 
may sue such third person,** but the employer or in- 
surer may also sue whether or not the employee, his 
representatives, or dependents sue.** Even in the 
absence of any provision for a demand by the em- 
ployees or dependents, under some provisions of the 
general type here considered, the right of the in- 
jured employee®® or of the dependents of a deceased 
employee®® to sue on the employer’s refusal or fail- 
ure to sue, has been recognized. On the other hand, 
where, under the act, the right to sue a third per- 
son is transferred to insurer on the payment of 
compensation, the view has been taken that insurer 
is not under a duty as trustee to prosecute an ac- 
tion against a person other than the employer,** 
notwithstanding a.provision giving the employee the 
right to a share i in the amount of recovery from such 
person in excess of the compensation paid;** wheth- 
er or not the insurer®® or the employer, if the trans- 
fer is to the employer,*® is for insurer or employer 
to determine, and the refusal of the insurer or em- 
ployer to bring an action does not permit the main- 
tenance of an action by the employee‘? for the ben- 
efit of himself and insurer.*? 


Waiver on failure of employee to elect. Notwith- 
starding a provision that failure on the part of the 
injured employee to file with the employer within 
a specified time notice of the employee’s intention 
to pursue the employee’s remedy against the negli- 
gent third person shall operate as an election to take 
compensation and as an assignment of any cause 
of action in tort against any other person for the 


33. Western Maryland Ry. Co. v.|Crancer Co., 


Employers’ Liability Assur. Corp., | 805; 

161 A. 5, 163 Md. 97; State v. Fran-} N.W. 802, 117 Neb. 85; s 

cis, 134 A. 26, 151 Md. 147; Stark v.| Graham Ice Cream Co., 172 N.W. 52, 
Gripp, 133 A. 338, 150 Md. 655. Com-|103 Neb. 379. 

pare Bethlehem Steel Co. v. Raymond [ec] What 
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223 N.W. 661, 117 Neb. 
Luckey v. Union Pac. R. Co., 219 


constitutes refusal.— 
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injury, the employer may waive its right to pro- 
ceed against the third person where the employee 
has so failed to elect*® and permit the employee to 
sue,*# and the third person has no ground to com- 
plain of such waiver.*® 


Assignment by employer as waiver. According to 
some cases, an assignment by the employer to the 
employee*® operates as an express waiver of the 
employer’s right to bring the action.*? 


Denial of liability for compensation and of inter- 
est in claim against third person. An employer may, 
by a denial of liability for compensation and of an 
interest in the claim against the third person, lose 
the right to bring an action against a third person 
who has caused the death of an employee.*® 


Assisting employee to recover from third per- 
son. According to some cases, the person who has 
paid compensation and who assists-in compelling the 
third person to pay full damages in an action by the 
injured employee is estopped to demand indemnity 
from such third person.*® 


Employer not complying with act. An employer 
who has failed to obtain insurance is not, under 
some acts at least, subrogated to the right of action 
against a third person.®° 


Lien of employer or insurer. The right to a lien 
under an act providing that the court shall,-on ap- 
plication, allow as a first len against any judgment 
of the employee against a person other than the em- 
ployer, the amount of the employer’s expenditures 


43. Jolley v. United Power & Light 
Corporation, 289 P. 962, 131 Kan. 102. 


44. Jolley v. United Power & Light 
Corporation, supra. 


45. Jolley v. United Power & Light 


Muncaster v. 


Concrete Pile Co., 118 A. 279, 141 Md. 
67 (under earlier provisions of the 
compensation act). 


34. Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corp., 161 
A. 5, 163 Md. 97; State v. Francis, 
134 A. 26, 151 Md. 147. 


35. Matthews v. G. A. Crancer Co., 
223 N.W. 661, 117 Neb. 805; Muncas- 
ter v. Graham Ice Cream Co., 172 N.W. 
52, 103 Neb. 379; Hanson v. Ponder, 
(Tex. Commun. App.) 300 S.W. 35, 3S. 
W.(2d) 426 [mod (Civ.App.) 293 S.W. 
219, and motion to retax costs gr 
(Commn.App.) 5 S.W.(2d) 767); 
Schnick v. Morris, (Tex.Civ.App.) 24 
S.W.(2d) 491; Wm. Cameron & Co. v. 
Gamble, (Tex. Civ.App.) 216 S.W. 459. 


[a] Express statutory declaration 
would be required to prevent injured 
employee, compensated by insurer not 
taking initiative, from suing third 
person. Hanson v. Ponder, (Tex. 
Commn.App.) 300 S.W. 35, 3 S.W.(2d) 
426 [mod (Civ.App.) 293 S.W. 219, and 
motion to retax costs gr (Commn. 
App.) 5 S.W.(2d) 767]. 


[b] Provision for subrogation.— 
Even in the absence of any provision 
for demand by the employee, under a 
provision that, where a third person 
is liable to the employee or to depend- 
ents for the injury or death, the em- 
ployer shall be subrogated to the 
right of the employee or to the de- 
pendents against such third person, in 
the event of the employer’s refusal to 
sue the third person who caused the 
injury, the right of the injured em- 
ployee to sue in his own behalf has 
been recognized. Matthews v. G. A. 


, 


oT 


Consent by an employer liable for 
compensation to an employee’s action 
against a third person for negligent 
injury is equivalent to refusal to sue 
the wrongdoer. Luckey v. Union Pac. 
R. Co., 219 N.W. 802, 117 Neb: 85. 


36. Hall v. Southern Pacific Co., 
180 P. 20, 40 Cal.App. 39; Harbour v. 
Graham Mfg. Co., (Tex.Civ. apps 47 
S.W.(2d) 700; Galveston, H. & S. A. 
Ry. Co. v. Wells, (Civ.App.) 15 S.w. 
(2d) 46 [aff 50 S.W.(2d) 247, 121 Tex. 
310]; Galveston-Houston Blectric Ry. 
Co. v. Reinle, (Civ.App.) 264 S.W. 783 
[cert questions answered 258 S.W. 
803, 1138 Tex. 456]. 


Making employer party defendant 
see infra § 1622. 


387. Whalen v. Athol Mfg. Co., 136 
N.E. 600, 242 Mass. 547. See Jordan 
v. Orcutt, 181 N.E. 661, 279 Mass. 413 
(recognizing rule). 


38. Whalen v. Athol Mfg. Co., 136 
N.E. 600, 242 Mass. 547. 


39. Whalen v. Athol Mfg. Co., su- 
pra. 


40. Hunt v. Bank Line, 35 F.(2d) 
136 (Longshoremen’s and Harbor 
Workers’ Compensation Act). 


41. Hunt v. Bank Line, supra. 
Compare The Kokusai Kisen Kabush- 
iki Kaisha, 44 F.(2d) 659 (where an 
assignment by the employer to in- 
surer evidenced, not a fraudulent in- 
tention to defeat the injured em- 
ployee, but a willingness that suit be 
brought). 


42. Whalen v. Athol Mfg. Co., 136 
N.E. 600, 242 Mass. 547. 


Corporation, supra. 


[a] Reason for rule.—Such provi- 
sion is intended for the benefit and 
guidance of the employer and em- 
ployee. Jolley v. United Power & 
Light Corporation, 289 P. 962, 131 
Kan. 102. 


46. Assignment py, employer in 
general see infra § 1605. 


47. Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19. 


48. Rorvik v. North Pacific Lum- 
oe Co., 190 P. 331, 195 P. 163, 99 Or. 


[a] Thus, where an employer 
against whom a claim for compensa- 
tion was made under the Workmen’s 
Compensation Act of California con- 
tested the claim and persistently de- 
nied that it had any interest in claim- 
ant’s right of action against a third 
person and has attempted to transfer 
any interest it may have to claimant, 
it could not bring another action 
against such third person and recover 
a judgment for damages. Rorvik v. 
North Pacific ee Co. LOE sod. 
195 P. 1638, 99 Or. 


49. McArthur y. Dutee W. 
Oil Co., 146 A. 484, 50 R.I. 226. 


50. State v. ait: Oil Co., 226 N. 
W. 586, 58 N.D. 581 


[a] Thus a noninsured employer 
cannot sue a tort-feasor negligently 
injuring an employee either in his 
own right or as the employee’s sub- 
rogee. State v. Hughes Oil Co., 226 
N.W. 586, 58 N.D. 581. 
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for compensation may be waived by an employer,®+ 
or by an insurer otherwise entitled to assert the 
lien,®? and there is a waiver by an employer where, 
after receiving the required statutory notice of the 
commencement of an action against such other by 
the employee,®* the employer fails to assert, and 
timely to apply for, the allowance of his lien.** 
the right to assert the lien may be lost by estop- 
pel by conduct in the case of an employer,®® or of 
an insurer otherwise entitled to assert the lien.°*® 


[§ 1604] (14) Settlement or Release by Employer 
Where the cause of action has passed 
to the employer pursuant to a provision of the act, 
the right of the employer to release or discharge it 


or Insurer.5? 


51. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


52. Morris v. Standard Oil Co., 247 
P. 583, 77 Cal.App. 720. 


53. Notice of commencement of 
action in general see supra § 1599. 


54. Zurich General Accident & Lia- 
bility Ins. Co. v. State Industrial Ac- 
cident Commission, 299 P. 70, 212 Cal. 
451; Jacobsen v. State Industrial Ac- 
cident Commission, 299 P. 66, 212 Cal. 
440; Lidberg v. E. T. Leiter & Son, 
2 P.(2d) 526, 116 Cal.App. 312. 


55. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


66. Morris v. Standard Oil Co., 247 
P. 583, 77 Cal.App. 720. 


57. Settlement or compromise by 
employee see infra § 1606. 


58. Travelers’ Ins. Co. v. Foss, 130 
A. 210, 124 Me. 399; Sabatino v. 
Thomas Crimmins Const. Co., 168 N. 
Y.S. 495, 102. Misc. 172 [aff 172 N.Y.S. 
917, 186 App.Div. 891]. 


[a] Subrogation provision.—The 
right of the employer or insurer en- 
titled to the benefit of a subrogation 
provision to dismiss the action 
against the third person and dis- 
charge the claim has been recognized. 
Travelers’ Ins. Co. v. Foss, 130 A. 210, 
124 Me. 399. 


{b] Assigument.—Where an em- 
ployee, electing to proceed against the 
employer, assigned to him his right 
of action against a third person pur- 
suant to Workmen’s Compensation L. 
§ 29, prior to its amendment by IL. 
(1917) c 705, and such third person 
paid the award to the commission and 
took a release from the employer in 
good faith, the employee was not en- 
titled thereafter to-have the commis- 
sion vacate the award, withdraw the 
claim, and sue the third person. Sa- 
batino v. Thomas Crimmins Const. 
Co., 168 N.Y.S. 495, 102 Misc. 172 [aff 
172 N.Y.S. 917, 186 App.Div. 891]. 


59. Wisconsin Mutual Liability Co. 
v. Industrial Commission, 209 N.W. 
697, 190 Wis. 598. 


[a] Provision for assignment.— 
(1) Under a provision that the mak- 
ing of a lawful claim for compensa- 
tion against the employer operates as 
an assignment of the claim of the 
employee against a third person, 
where such claim for compensation is 
made, the view has been taken that 
insurer may make a settlement of 
the claim against a third person, with 
the approval of the court if such 
claim is in litigation (Wisconsin Mu- 
tual Liability Co. v. Industrial Com- 
mission, 209 N.W. 697, 190 Wis. 598), 
(2) or with the approval of the indus- 
trial commission of such claim is not 
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So 


. surer. 


even where the 
Tonto 


in litigation (Wisconsin Mutual Lia- 
bility Co. v. Industrial Commission, 
supra). 


60. See statutory provisions. 


[a] What constitutes adjustment. 
—(1) Where the injured employee as- 
signed to insurer his claim against 
the negligent third person, liability 
against such person was “adjusted” 
within the meaning of the act. Inde- 
pendent-Eastern Torpedo Co. v. Her- 


rington, (Tex.Ci¥.App.) 59 S.W.(2d) 
222, 1108. (2) Where in settlement 
insurer subsequently assigns the 


claim to the third person and neither 
assignment was approved by the 
board, the settlement is not binding 
on the employee. Independent-Hast- 
ern Torpedo Co. v. Herrington, supra. 


61. Thomas vy. Otis Blevator Co., 
172 N.W. 53, 103 Neb. 401; Ridley v. 
United Sash & Door Co., 224 P. 351, 
98 Okl. 80; Swanson v. Lake Superior 
Terminal & Transfer Ry. Co., 219 N. 
W. 274, 195 Wis. 633; Frankfort Gen. 
Ins. Co. v. City of Milwaukee, 159 N. 
W. 581, 164 Wis. 77; Saudek v. Mil- 
waukee Electric R., etc., Co., 157 N.W. 
579, 163 Wis. 109; McGarvey v. Inde- 
pendent Oil, etc., Co., 146 N.W. 895, 
156 Wis. 580. See Sabatino v. Thom- 
as Crimmins Const. Co., 168 N.Y.S. 
495, 102 Misc. 172 [aff 172 N.Y.S. 917, 
186 App.Div. 891] (recognizing right 
on apeanes to assign cause of ac- 
ion). 


[a] Assignment to injured em- 
ployee.—(1) The validity of an as- 
signment to the injured employee hag 
been recognized. Thomas vy. Otis Ele- 
vator Co., 172 N.W. 53, 103 Neb. 401; 
Ridley v. United Sash & Door Co., 224 
P. 351, 98 Okl. 80; McGarvey v. In- 
dependent Oil, etc., Co., 146 N.W. 895, 
156 Wis. 580. (2) Final determina- 


tion of liability for compensation is 
not a condition precedent to the em- 
ployer’s reassignment of the cause of 
action against a third person to an 
injured employee, where, under the 
provision for assignment to the em- 
ployer, it is the making of the claim 
and not the payment of compensation 
which operates as an assignment. 
Swanson v. Lake Superior Terminal 
& Transfer Ry. Co., 219 N.W. 274, 195 
Wis. 633. (3) Where a_ provision 
gives an employee the right to bring 
an action against a person other than 
the employer in his own name on fail- 
ure of the employer to bring the ac- 
tion within a specified time after de- 
mand by the employee, the cause of 
action may be assigned to the em- 
ployee by the employer before the 
expiration of such specified time. 
batt v. Kutcher, 216 N.W. 522, 195 
Tis. A 


[b] Assignment to insurance car- 
rier.—The validity of an assignment 
to insurer has been recognized. 
Frankfort Gen. Ins. Co. of Frankfort- 
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has been recognized,®* as has the authority of in- 
surer to make a settlement.°? 
specifically that the insurer shall not have the right 
to adjust or compromise the liability of a per- 
son other than the employer without notice to the 
injured employee or his beneficiaries and the ap- 
proval of the industrial accident board.®°® 


[§ 1605] (15) Assignment by Employer or In- 
The right of an employer®? or an insurer®? 
to assign a right of action under provisions of the 
general type here considered has been recognized, 


Some acts provide 


employer is a municipal corpora- 


In such case the assignment operates as an 
express waiver of the ‘employer’s right to bring the 


on-the-Main, Germany, v. City of Mil- 
waukee, 159 N.W. 581, 164 Wis. 77. 


[c] Assignment to widow of de- 
ceased employee.—The validity of an 
assignment to the widow of a de- 
ceased employee has been recognized. 
Saudek v. Milwaukee Electric R., etc., 
Co., 157 N.W, 579, 163 Wis. 109. 


62. Morris v. Standard Oil Co., 252 
P. 605, 200 Cal. 210; Ridley v. United 
sone & Door Co., 224 P. 351, 98 Okl. 


[a] Assignment to injured em- 
ployee.—The validity of an assign- 
ment to the injured employee has 
been recognized. Morris v. Standard 
Oil Co., 252 P. 605, 200 Cal. 210; Rid- 
ley v. United Sash & Door Co., 224 
P. 351, 98 Okl. 80. 


[b] Rule discussed—‘The cause 
of action here assigned is not one 
arising in favor of the employee by 
reason of his injuries, but out of the 
obligation imposed by the Workmen’s 
Compensation Act on the oil company, 
which caused a property injury to the 
employer, to reimburse the employer 
or its subrogated insurance carrier 
for the amount of. disability in- 
demnity paid the employee. It must 
not be confused with those peculiar- 
ly personal causes of action arising 
out of injuries to the body or feelings 
of the person injured, which are not 
assignable.” Morris v. Standard Oil 
Co., 252 P. 605, 607, 200 Cal. 210. 


68. Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19; Saudek v. Milwau- 
kee Electric R.} ete, Co, 157 N.W. 
579, 163 Wis. 109. 


{a] Validity and consideration.— 
(1), An agreement whereby the city 
assigned its cause of action acquired 
by compensating the widow of its 
employee to the widow, requiring the 
amount of the judgment or settle- 
ment to be determined by its attor- 
ney, is not contrary to public policy, 
such agreement not being between the 
attorney and client, but between the 
parties to the contract. Saudek v. Mil- 
waukee Electric R., etc., Co., 157 N.W. 
579, 163 Wis. 109, 112. (2) In view of 
the assumption by an employee of a 
municipal corporation to whom such 
corporation assigned a cause of action 
against a third person, of expense in- 
volved in the prosecution of the ac- 
tion and the possible liability for 
costs, it could not fairly be said that 
there was a lack of consideration for 
the assignment or that the considera- 
tion was inadequate. Martell v. 
Kutcher, 216 N.W. 522, 195 Wis. 19. 
(3) “The first claim of the defendant 
is that the reassignment of the cause 
of action to plaintiff is virtually a 
gift to her of public property for pri- 
vate purposes. Her deceased husband 
was only thirty-one years of age at 
the time of his death and had been 
earning $100 per month; hence it is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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action,®* and the employer’s assignee may sue there- 
The right of insurer to re- 
assign to the injured employee any part of the re- 
covery of insurer against a third person over and 
above what insurer must pay as compensation has, 
however, been denied in the absence of any statutory 
provision for such reassignment,®* and an attempt- 
ed assignment by insurer does not transfer anything 
where insurer has not acquired any rights against 


on in his own name.®> 


the third person.** 


[§ 1606] (16) Settlement or Release by Employee 
Where an award of 


or Personal Representative.®® 


urged the cause of action may be 
worth $10,000. For the city to sell it 
for a reimbursement of $3,000 and in- 
terest, if such or a greater sum Over 
and above costs of suit is recovered, 
with free use of the city’s legal de- 
partment, is claimed to be tanta- 
mount to a donation of the cause of 
action to the plaintiff. We cannot 
concur in this view. No one can tell 
the value of the cause of action as- 
signed. It may be worth much or 
nothing. It cost the city $3,000. Un- 
der the terms of the assignment the 
city is to be reimbursed that amount 
if a recovery of that amount and 
costs is had; if not, then a less 
amount depending upon the amount 
recovered and nothing if no recovery 
is had. The assignee promises to 
prosecute the action and thereby hbe- 
comes liable for a judgment of costs 
if she cannot recover anything. This 
in itself is a valuable consideration 
moving to the wee In view of the 
other terms of: the assignment we 
cannot say that it is so grossly inade- 
quate as to amount to a gift of pub- 
lie property for private purposes. 
The claim that the city has no char- 
ter powers to sell the cause of action 
is wholly untenable. Sec. 3, ch. IV, 
of the charter of 1905 says: ‘The 
common council shall have the man- 
agement and control of the finances, 
and of all the property of the city, 
except as in this act otherwise pro- 
vided.’ The property in question 
does not come under any exception, 
so it is left under the control of the 
common council. Being under its 
control, it could sell it to any one for 
an adequate consideration.” Saudek 
v. Milwaukee Electric R., etc., Co., 
supra. (4) Even if an assignment by 
a municipal corporation to its em- 
ployee may be without consideration, 
on the successful termination of an 
action brought by the employee, such 
corporation would be estopped to as- 
sert the invalidity of the assignment 
and would be relegated to the prose- 
cution of a claim of its interest in 


the judgment. Martell v. Kutcher, 
supra. 

64. See supra § 1603. 

65. Thomas v. Otis Elevator Co., 


172_N.W. 53, 103 Neb. 401; Martell 
v. Kutcher, 216 N.W. 522, 195 Wis. 
19; McGarvey v. Independent Oil, 
etc., Co., 146 N.W. 895, 156 Wis. 580. 


66. Lang v. Brooklyn City R. Co., 
217 N.Y.S. 277, 217 App.Div. 501. 


67. Bernard v. Jennings, 244 N.W. 
589, 209 Wis. 116. 


[a] Cause of action nnder laws of 
another state—An attempted assign- 
ment by the insurer to the widow of 
a. deceased employee does not transfer 
anything where insurer had acquired 
nothing under the act because the 
cause of action against the third 
person for the death of the employee 
arose under the laws of another state. 
Bernard v. Jennings, 244 N.W. 589, 
209 Wis. 116. 


68. Effect of settlement and the 
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compensation operates as an assignment to insurer, 
the right of the employer who has received compen- 
sation under the act to settle the action against the 
third person wrongdoer has been denied.®® 
cording to some cases, a settlement between an em- 
ployee and a third person, without the consent of 
the employer, does not destroy’® or otherwise af- 
fect’! the employer’s right, given by the act, to re- 
cover from a third person; such a settlement made 


So, ac- 


without the consent of insurer does not affect in- 


like on employee’s right to compen- 
sation see supra § 680 


Settlement as acknowledgment of 
Lae cabe of third person see infra § 
1609. 


69. O’Brien v. Lodi, 157 N.E. 925, 
246 N.Y. 46. 


70. Papineau v. Industrial Acci- 
dent Commission of State of Califor- 
nia, 187 P. 108, 45 Cal.App. 181; Na- 
pier v. John P. Gorman Coal Co., 45 
S.W.(2d) 1064, 242 Ky. 127; Hugh 
Murphy Const. Co. v. Serck, 177 N.W. 
747, 104 Neb. 398; Smith v. Yellow 
Cab Co., 135 A. 858, 288 Pa. 85 [aff 
87 Pa.Super. 143]. See Ethier v. 
Montreal Tramways Co., 59 Que.Su- 
per. 367. 


[a] In Pennsylvania (1) where, 
with notice of the rights of the em- 
ployer, a third person made a settle- 
ment with: the employee of an action 
against such third person for a sum 
in excess of the amount of compensa- 
tion paid, the employer’s right of 
subrogation, under Workmen’s Com- 
pensation L. § 519 (Pa. St. [1920] § 
22016), was not terminated and he 
could maintain an action against the 
third person for the compensation 
paid. Smith vy. Yellow Cab Co., 135 
A. 858, 288 Pa. 85 [aff 87 Pa.Super. 
143]. (2) “Even if the effect of this 
opinion should be to make it more 
difficult to effect settlements, because 
many injured employees (or their 
counsel) would insist on personally 
receiving all the settlement money, 
though their employers were both 
statutorily and morally entitled to 
part of it, still the statutory right, 
expressing the state’s public policy, 
would have to be enforced. More- 
over, there is ample opportunity, un- 
der our practice, for the wrongdoer 
to protect himself.” Smith v. Yellow 
Cab Co., supra. (3) It seems, how- 
ever, that an employer who claims 
to be subrogated must show that the 
third person wrongdoer had knowl- 
edge of the employment and of the 
amounts of compensation paid, or 
was acquainted with such facts as 
would, if followed up, lead to such 
knowledge, otherwise the employer 
may lose his right to subrogation by 
Jaches where the wrongdoer in good 
faith settles with the employee, 
Smith v. Yellow Cab Co., supra. 


71. Hugh Murphy Const. Co. y. 
Serck, 177 N.W. 747, 104 Neb. 398. 


72. Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corpora- 
tion, 161 A. 5, 163 Md. 97; Brandon 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 58 S.W.(2d) 894. See Mer- 
chants & Employers Guarantee & Ac- 
cident Co., (Que.) 29 Rev.Leg. 476 
(where the right of insurer to recov- 
er was recognized). 


[a] Settlement for amount in ex- 
cess of that recoverable by insurer.— 
(1) Without insurer’s acquiescence, 
the tort-feasor cannot make settle- 
ment with the employee, notwith- 
standing the settlement is stated to 


surer’s rights in this regard.*? 
where a settlement is made without consent as re- 


The rule applies 


be in addition to any amount which 
insurer might recover against the 
tort-feasor. Western Maryland Ry. 
Co. v. Employers’ Liability Assur. 
Corporation, 161 A. 6, 163 Md. 97. (2) 
The right of insurer to maintain a 
suit to restrain the third person and 
the employee from making such set- 
tlement has been recognized. West- 
ern Maryland Ry. Co. v. Employers’ 
Liability Assur. Corporation, supra. 


[b] Subrogation of insurer.— 
Where an injured employee by filing 
claim with the industrial accident 
board and prosecuting it exercised a 
statutory option to proceed against 
the insurance carrier, his subsequent 
execution of a release of the third 
party negligently causing the injury 
could not divest the insurance car- 
rier of its statutory right of subro- 
gation under Rev. St. (1925) art 8307 
§ 6a. Brandon y. Texas Employers’ 
aon Ass’n, (Tex.Civ.App.) 58 S.W.(2d) 

94, 


[c] In New York (1) under Work- 
men’s Compensation Act § 138, as 
amended by L. (1927) ¢ 5538, an in- 
surance carrier has a right of action 
against a negligent third person for 
medical services furnished to the 
employee under the act, notwith- 
standing the employee elected to pro- 
ceed against the third person, made 
no claim for compensation, and set- 
tled his action against the third per- 
son for personal injuries and medical 
expenses and gave a general release. 
Commercial Casualty Co. v. Dwyer, 
243 N.Y.S. 746, 187 Misc. 440 (where 
the provision giving the right of ac- 
tion for medical expenses referred in 
terms only to the employer). (2) 
Prior to such amendment, the right of 
an employer who was a self-insurer 
to recover for medical services from 
the negligent third person was denied 
where the employee elected not to 
take compensation but to bring an ac- 
tion against the third person and set- 
tled such action, without the consent 
of the employer, for an amount in 
excess of the amount of compensation 
which the employee could have re- 
ceived under the act. Louis Bossert 
& Sons y. Piel Bros., 182 N.Y.S. 620, 
112 Misc. 117. (8) In view of the 
fact that the cause of action against 
a third person for the amount of 
awards made and paid to the state 
treasurer under Workmen’s Compen- 
sation L. § 15 subds 8, 9 where there 
are no persons entitled to compensa- 
tion, given to the employer or insurer 
by § 29 of such law, is independent 
of a right of action given to the legal 
representative of a deceased em- 
ployee, a general release executed by 
administratrices of a deceased em- 
ployee who was a widower and left 
several dependent children under the 
age of eighteen, and delivered to the 
third person, in connection with the 
compromise of the death claim 
against such third person, did not bar 
an action by the insurance carrier 
to recover from the third person the 
amount of awards paid to the state 
treasurer. Travelers’ Ins. Co. v. Post 
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quired by a provision of the act in the case of the 
Where the-act provides 
that the making of a claim for compensation shall 
operate as an assignment, a settlement between the 
employee and the third person is a nullity in so 
far as the employer or insurer is concerned, where the 
employee has made a valid claim for compensa- 
The effectiveness of a settlement between the 
employee and the third person has, however, been 
recognized in some eases,’® even where the consent 
required by the act was not obtained.77 


employer?® or -insurer.’+# 


tion.7® 


Employee’s covenant not to sue. 
been expressed that a covenant of an employee not 
to sue a third person does not deprive the employ- 
er7® or insurer’? of any right of subrogation. 


Void or voidable. 


ee peCere, 220 N.Y.S. 170, 128 Misc. 
626. 


73. U.S. Fidelity & Guaranty Co. 
v. New York, N. H. & H. R. Co., 125 
A. 875, 101 Conn. 200; Southern Sure- 
ty Co. of New York v. Chicago, R. I. 
& P. Ry. Co., 245 N.W. 864, 215 Iowa 
525; Woodward v. E. W. Conklin & 
Son, 157 N.Y.S. 948, 171 App.Div. 736. 


[a] Employer’s right to adjudi- 
cate questions as to liability of third 
person and as to damages remains, in 
the absence of consent. U.S. Fidelity 
& Guaranty Co. v. New York, N. H. 
& H. R. Co., 125 A. 875, 101 Conn. 200. 


74, Southern Surety Co. of New 
York..v.. Chicago, sR. 1..&, BP.) Ry. Co, 
245 N.W. 864, 215 Iowa 525; Wood- 
ward v. E. W. Conklin & Son, 157 N. 
Y.S. 948, 171 App.Div. 736. 


[a] Where there was no consider- 
ation for a general release to the 
third person executed by an em- 
ployee without the consent of the in- 
surance carrier, the release did not 
prevent such carrier from prosecut- 
ing an action against the third per- 
son, in view of the provision of Work- 
men’s Compensation L. § 29, that a 
compromise of any cause of action 
by the workman at an amount less 
than the compensation provided for by 
the act shall be made only with the 
written approval of the person, asso- 
ciation, or corporation liable to pay 
compensation. Woodward v. E. W. 
Conklin & Son, 157 N.Y.S. 948, 171 
App.Div. 736. 


75. Wisconsin Mutual Liability Co. 
v. Industrial Commission, 209 N.W. 
697, 190 Wis. 598. 


{a] Order of industrial commis- 
sion (1) purporting to approve such 
settlement is void. Wisconsin Mu- 
tual Liability Co. v. Industrial Com- 
mission, 209 N.W. 697, 190 Wis. 598. 
(2) The industrial commission’s or- 
der approving compensation claim- 
ant’s settlement with a third person 
eausing the injury, and _ directing 
claimant to account to insurer, was 
void. Wisconsin Mutual Liability Co. 
vy. Industrial Commission, supra. (3) 
Circuit court’s affirmance of indus- 
trial commission’s order directing 
compensation claimant to account to 
insurer for settlement with the 
wrongdoer was erroneous. Wiscon- 
sin Mutual Liability Co. v. Industrial 
Commission, supra. 


76. Chicago Surface Lines vy. Fos- 
ter, 241 Ill.App. 49. 
[a] Provision for indemnification 


or reimbursement of employer.— 


While a settlement between an 
employee and a third person without notice to the 
employer may be voidable at the election of the em- 


‘to such settlement and release. 
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ment.8$ 


The view has [§ 1607] (17) 


Where, the act does not require the 
injured employee to make an elec- 
tion between taking compensation 
and recovering damages from a per- 
son other than the employer, and 
gives. the employer the right of in- 
demnification or reimbursement from 
the proceeds of the cause of action 
or out of the amount recovered, a 
settlement between an employee and 
a third person prevents the main- 
tenance of an action by the employer 
against such’ other person. Chicago 
Puarace Lines v. Foster, 241 Ill.App. 


77. State Compensation Ins. Fund, 
v. Thackery, (Cal.App.) 22 P.(2d) 250. 


[a] Amount of settlement equal 
to damages sustained by employee.— 
(1) Notwithstanding a provision that 
no release or settlement of any claim 
for damages by reason of an injury 
to an employee shall be valid without 
the written consent of either, both 
the employer and the employee, or one 
of them, together with the consent of 
the state industrial accident commis- 
sion, where an employee has settled 
with, and released, the third person 
who caused the injury and has re- 
ceived the amount of the settlement, 
the state compensation insurance 
fund, which as insurance carrier is 
entitled to subrogation, may not re- 
cover from such third person the 
amount of damages sustained by the 
employee where such amount is the 
same as that received under such set- 
tlement and release even though the 
industrial commission did not consent 
State 
Compensation Ins. Fund y. Thackery, 
(Cal.App.) 22 P.(2d) 250. (2) The de- 
termination was made because of the 
conclusion of the court that it was 
not the intention of the législature 
as shown by the applicable provisions 
of the act to allow a double recov- 
ery. State Compensation Ins. Fund 
v. Thackery, supra. 


78. Renner v. Model Laundry, 
Cleaning & Dyeing Co., 184 N.W. 611, 
191 Iowa 1288. 


79. Renner v. Model Laundry, 
Cleaning & Dyeing Co., supra. 


80. San Bernardino County  v. 
State Industrial Accident Commis- 
sion, (Cal.) 20 P.(2d) 673 (settlement 
in violation of a statutory provision); 
Rosenbaum v. Hartford News Co., 103 
A. 120, 92 Conn. 398, L.R.A.1918F 521. 


81. San Bernardino County vy. 
State Industrial Accident Commis- 
sion, (Cal.) 20 P.(2d) 6738. 


82. San Bernardino County v. 
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ployer,’° it is not necessarily void,** and the em- 
ployee may not successfully assert the invalidity 
of the settlement where the result of invalidity would 
be injurious to the interests of the employer.*? 


Proceeds of settlement subject to employee’s right 
to reimbursement. Under some acts the employer’s 
right to reimbursement extends to the amount paid 
by the tort-feasor to the injured employee in volun- 
tary settlement of the employee’s claim before the 
tort-feasor’s liability has been ascertained by judg- 


Who Treated as Third Person or 


Person Other than Employer.** A person other than 
the immediate or direct employer, who is, under 
the act, liable for compensation fer an injury to, or 
the death of, an employee is not-:erdinarily liable in 
an action for damages by the employer or insurer.®°® 
Under some acts, however, subrogation results in 


State Industrial Accident Commis- 
sion, supra; Rosenbaum v. Hartford 
News Co., 103 A. 120, 92 Conn. 398, 
L.R.A.1918F 521. 


[a] Reason for rule.—This re- 
quirement of notice by the employee 
to the employer is intended solely for 
the benefit of the employer. San 
Bernardino County v. State Industrial 


Accident Commission, (Cal.) 20 P. 
(2d) 678. 
83. Rosenbaum vy. Hartford News 


Co., 103 A. 120, 92 Conn. 398, L.R.A. 
1918F 521. 


84. Who liable for injury to, or 
death of, employee as third person in 
general see supra §§ 1557-1569. 


85. Phoenix Indemnity Co. v. Bar- 
ton. -Torpedo .Co., 119 -.P.(2d) 739; 137 
Kan. 92; Gainnie Co. v. Chisolm, 3 
La.App. 358; New Amsterdam Cas- 
ualty Co. v. Rinehart & Donovan Co., 
255 P. 587, 124 Okl. 227; Fox v. 
Dunning, 255 P. 582, 124 Okl. 228. 


[a] General contractor (1) has 
been regarded as an “employer” of an 
employee of a subcontractor and 
therefore not a “third party,” that is, 
“some other person than the employ- 
er’? who may be sued for damages ex 
delicto in certain circumstances, un- 
der Employers’ Liability Act § 7. 
Gainnie Co. v. Chisolm, 3 La.App. 358. 
(2) The view has been taken that a 
provision for assignment to insurer 
of a cause of action against a person 
not in the same employ does not pro- 
vide for an assignment of a cause of 
action against a principal contractor 
where the immediate employer of the 
injured employee is a subcontractor 
er an intermediate contractor. Fox 
v. Dunning, 255 P..582, 124 Okl. 228; 
New Amsterdam Casualty Co. v. 
Rinehart & Donovan Co., 255 P. 587, 
124 Okl. 227. 


[b] In Massachusetts (1) St. 
(1911) ce 751 pt 3 § 15 (now Gen. L. 
e 152 § 15), previdMs that, when a 
compensable injury appens under 
circumstances creating legal liability 
in some person other than insured, 
insurer may enforce such liability, 
and, if it recovers more than was paid 
the employee, four fifths of the ex- 
cess shall be paid to the. employee, 
did not authorize & subcontractor’s in- 
surer, which had paid compensation 
to the subcontractor’s employee, to 
sue the general contractor, in the 
name of the employee, in view of § 17 
(now § 18), relative to the liability 
of the general contractor’s insurer 
for compensation to the subcontrac- 
tor’s employees. White v. George B. 


ey 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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favor of an employer even though the third person 
is also operating under the act.®® 
contracts with the employer of the injured employee 
for the performance of certain work by such em- 
ployer has been regarded as a “person other than 
the employer” against whom insurer could assert a 
elaim,®? and the right of insurer to recover from 
an independent contractor who has contracted to 
perform certain work for the employer has been 


recognized.8§ 


Fellow servant of injured employee and agent of 
employer. While, under an act providing that a per- 
son who pays compensation is entitled to be indemni- 
fied by the person liable to pay damages, it has been 


H. Macomber Co., 138 N.E. 239, 244 
Mass. 195. (2) So, also, a general 
contractor’s insurer, paying compen- 
sation to such contractor’s employee, 
injured through the negligence of in- 
Sured subcontractor, could not recov- 
er in an action in the employee’s 
name against a subcontractor. Cata- 
lano v. George F. Watts Corporation, 
152 N.E. 46, 255 Mass. 605. 


.. 86. Rogers vy. Illinois Central R. 
Co., 210 Ill.App. 577. See The Ryan 
Co. v. Sanitary District of Chicago, 
236 Ill.App. 511 (where the employ- 
er’s right to recover was upheld); 
Henriksen v. Crandic Stages, (Iowa) 
246 N.W. 913 (where it is said that 
under Illinois Workmen’s Compensa- 
tion Act employer paying compensa- 
tion to employee injured by third per- 
son is subrogated to employee’s right 
of action only if third person was also 
operating under the act). 


Extent of subrogation see infra §§ 
1652-1657. 


87. State vy. Chesapeake & Potomac 
Telephone Co. of Baltimore City, 160 
A. 437, 162 Md. 572; Travelers’ Ins. 
Co. v. Evans, 143 A. 290, 101 Vt. 250. 


[a] Work on telephone line.—Rule 
was applied where defendant tele- 
phone company had entered into an 
agreement with the employer of one 
who was fatally injured, for certain 
alterations, improvements, and addi- 
tions to the telephone lines to be 
made by such employer. State v. 
Chesapeake & Potomac Telephone Co. 
eee more City, 160 A. 437, 162 Md. 


{b] Construction of building.—(1) 
The right of a person engaged in 
building a private dwelling for him- 
self to avoid liability to insurer of 
an independent contractor for the 
death of an employee of such con- 
tractor has been denied where such 
person was not engaged in a trade or 
occupation carried on for pecuniary 
gain and he had not elected to come 
within the act. Travelers’ Ins. Co. v. 
Evans, 143 A. 290, 101 Vt. 250. (2) 
Such person is a person “other than 
the employer” within the meaning of 
a provision that an employer who has 
paid compensation or has become li- 
able therefor shall be subrogated to 
the rights of the injured employee 
against such person. ‘Travelers’ Ins. 
Co. v. Evans, supra. (3) Slater em- 
ployed to slate a house, supplying his 
own tools, assistants, and instrumen- 
talities and not subject to owner’s 
control, was an independent contrac- 
tor, as respects liability for death of 
slater’s employee. Travelers’ Ins. Co. 
v. Evans, 143 A. 290, 101 Vt. 250. (4) 
Facts did not establish that deceased, 
killed when staging on which he was 
slating defendant’s roof collapsed, 
was defendant’s employee, as respects 
insurer’s right to subrogation (G. L. 
5758, 5774, 5775, and 5768, as amend- 
ed by L. [1923] No. 105, § 2). Travel- 
ers’ Ins. Co. v. Evans, 143 A. 290, 101 
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held that the right to indemnity exists as against a 
fellow servant of the injured employee who causes 
the injury,®® the view has been taken that such pro- 
vision does not enable an employer to claim indem- 
nity from his own agent.°°® 


[§ 1608] (18) Rights of Employer or Insurer 
Measured by Rights of Employee or Dependents.°* 
Under provisions of the general type here considered 
for the subrogation of,®? assignment to,®* or enforce- 


ment of rights by,®* the employer or insurer, general- 


Vt. 250. 


[c] Receipt of compensation.—Re- 
ceipt by the widow of a deceased em- 
ployee of an independent contractor 
of compensation from the insurer of 
such contractor was not a bar to an 
action by insurer against the owner 
of the property. Travelers’ Ins. Co. v. 
Evans, 143 A. 290, 101 Vt. 250. 


88. Standard Accident Ins. Co. v. 
Pennsylvania Car Co., 49 F.(2d) 73 
(Texas act). 


89. Lees v. Dunkerley, [1911] A.C. 
5,4 BIW.CiC. 115 fafl 3) BPW.C:C. 345; 
102 L.T.Rep.N.S. 587]. 


90. Galway County Council v. Gal- 
way County Board of Health & Pub- 
lic Assistance, [1931] Ir. 658. 


91. Rights of: 


Assignee measured by rights of as- 
signor in general see Assignments § 
149 et seq. 


Subrogee measured by rights of cred- 
itor in general see Subrogation § 
35. 


92. Fidelity & Casualty Co. of New 
York v. St. Paul Gas Light Co., 188 
N.W. 265, 152 Minn. 197; General Box 
Co. v. Missouri Utilities Co., (Mo.) 
55 S.W.(2d) 442. 


{a] Construction of provision.— 
(1) Under an act providing that, 
where a third person is liable for the 
injury to, or death of, an employee, 
the employer shall be subrogated to 
the right of the employee or to the 
dependents against such third person 
and permitting the recovery of any 
amount which the injured employee 
or his dependents would have been 
entitled to recover, in so far as the 
negligence of the third person is con- 
cerned, the employer steps into the 
shoes of the injured employee. Gen- 
eral Box Co. v. Missouri Utilities Co., 
(Mo.) 55 S.W.(2d) 442. (2) An em- 
ployer who brings an action against 
a third person for the wrongful death 
of a minor employee occupies a posi- 
tion no different from that of the 
parents of such employee if they had 
brought the action. American Vet- 
erinary Laboratories vy. Glidden Co., 
(Mo.App.) 59 S.W.(2d) 53. 


93. U.S. Fidelity & Guaranty Co. 
¥ er et pa Coal Co., (Va.) 170 


94. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 590, 
272 Mass. 448, 72 A.L.R. 1148. 


95. Fidelity & Casualty Co. v. Ce- 
dar Valley Plectric Co., 174 N.W. 709, 
187 Iowa 1014; State v. New York, 
PAS oON. Re Co. LL8: LAW 9b, tT Md 
305; Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 
590, 272 Mass. 448, 72 A.L.R. 1143; 
Fidelity & Casualty Co. of New York 
Vieoty raul iGas Light, (Co., 0188: N: 
W. 265, 152 Minn. 197. 


[a] Death of employee.—(1) The 


ly speaking the employer or insurer stands in the 
position of the employee or the personal representa- 
tive or dependents of a deceased employee, and ac- 
quires such rights,®°® and only such rights,°® against 


design of a provision that if compen- 
sation is paid under the act insurer 
may enforce for its own benefit the 
liability of a person other than the 
employer is to enable insurer or em- 
ployer who has paid compensation 
under the act to enforce for its own 
benefit against third persons negli- 
gently causing the death of an em- 
ployee the rights which would have 
been available to the personal repre- 
sentative of the deceased employee 
if such representative had elected to 
enforce such rights. Fidelity & Cas- 
ualty Co. of ew York v. Huse & 
Carleton, 172 N.E. 590, 272 Mass. 448, 
72 A.L.R. 1143. (2) Where the act 
provides that, if compensation is 
claimed and awarded or paid under 
the act, any employer, if he is self- 
insured, insurance company, associa- 
tion, or the state accident fund may 
enforce for their own benefit, as the 
case may be, the liability of the per- 
son other than the employer, the lia- 
bility which insurer may enforce is 
that to which the dependent widow 
of a deceased employee might have 
resorted as an alternative to a claim 
of compensation from the employer. 
State v. New York, P. & N. R. Co., 118 
A. 795, 141 Md. 305. 


[b] In Virginia (1) the above rule 
has been recognized under a provision 
for assignment. . §. Fidelity & 
Guaranty Co. vy. Blue Diamond Coal 
Co., 170 S.E. 728. (2) Under Work- 
men’s Compensation Act (1918) § 12 
(Acts [1918] p 640), as amended by 
Acts (1920) p 257, where an employee 
had recovered compensation under the 
act from his employer, for an injury 
sustained through the negligence of a 
third person, on the making of the 
claim by the employee the employer's 
rights as assignee of the employee 
related bagk and were the same as 
those of the employee at the time of 
the injury. Southern Ry. Co. v. U. S. 
Casualty Co., 118 S.E. 266, 186 Va. 
475. (3) A provision that the act 
shall not be construed to give the in- 
Surance carrier any other or further 
rights than those existing in the em- 
ployer at the time of the injury to the 
employee, anything in the policy of 
insurance to the contrary notwith- 
standing, simply limits the insurance 
carrier to its subrogated rights for- 
merly invested in the employer irre- 
spective of any provision of the policy 
which might seem to give such car- 
rier any other and further rights, and 
does not prevent the carrier from as- 
serting rights against a person other 
than the employer. Southern Ry. Co. 
v. U. S. Casualty Co., supra. 


96. Mass.—Fidelity & Casualty Co. 
of New York v. Huse & Carleton, 172 
ate 590, 272 Mass. 448, 72 A.L.R. 


Mich.—Burchard v. Otis Elevator 
Co., 246 N.W. 78, 261 Mich. 142. 

Minn.—Fidelity & Casualty Co. of 
New York vy. St. Paul Gas Light Co., 
188 N.W. 265, 152 Minn. 197. 
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a third person as the injured employee or the per- 
sonal representative of a deceased employee would 
have against the third person; the third person may 
interpose such defenses as he might interpose against 
the employee or the personal representative of a de- 
ceased employee,®’ and if the employee, dependents, 
or personal representative would not be entitled to 
recover, the employer or insurer may not recover.°® 


[§ 1609] (19) Liability of Third Person; Defens- 
es?®—(a) In General. As already pointed out, usual- 
ly the employer or insurer stands in the position of 
the employee or of the dependents or personal rep- 
resentative of a deceased employee; the sole test 
of the third person’s liability is such person’s lia- 
bility to the injured employee or to his dependents,’ 
and if the employee® or the personal representative 


N.Y.—Exchange Mutual Indemnity 
Co. vy. Central Hudson Gas, etc., Co., 
152 N.E. 490, 243 N.Y. 75. 


Va.—wu. S. Fidelity & Guaranty Co. 
Vege ate Diamond Coal Co., 170 S.E. 
728. 


[a] Death of employee.—Under a 
provision that, if compensation is 
paid under the act, insurer or employ- 
er may enforce for his or its own ben- 
efit the liability of a person other 
than the employer, the employer or 
insurer stands in no better position 
than the personal representative 
would stand if prosecuting the action 
in his own name for the benefit of 
those designated as beneficiaries un- 
der the death action. Fidelity & Cas- 
ualty Co. of New York v. Huse & 
Carleton, 172 N.E. 590, 272 Mass. 448, 
72 A.U.R. 1143; Burchard v. Otis Ele- 
vator Co., 246 N.W. 78, 261 Mich. 142. 


97. See infra § 1609. 
98. See infra § 1609. 
99. As to claim for, and award and 


payment of, compensation and the 
like see supra §§ 1596, 1597. 


Right of third person to attack va- 
lidity of award or judgment for com- 
pensation see infra § 1597. 


1. See supra § 1608. 


2. General Box Co. v. Missouri 
Utilities Co., supra. See Thede v. 
Jefferson Deposit Co., 210 Ill.App. 450. 


3. Burchard v. Otis Elevator Co., 
246 N.W. 78, 261 Mich. 142; Fidelity 
Union ‘Casualty Co. v. Carpenter, 125 
So. 504, 12 La.App. 321; U.S. Fidelity 
& Guaranty Co. v. Blue Diamond Coal 
Co., -(Va.)' 170 S.E. 728... See’ Actna 
Life Ins. Co. v. Otis Elevator Co., 
(Tex.Civ.App.) 204 S.W. 376 (where 
no right to recover existed). 


4. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 
590, 272 Mass. 448, 72 A.L.R. 1143. 


fa] Provision for insuYrer’s en- 
forcement of liability of third person. 
—Under a provision that insurer may 
enforce for its own benefit the liabil- 
ity of a person other than the employ- 
er, insurer paying compensation for 
an employee’s death could not recov- 
er from a third person in the absence 
of a showing that the deceased em- 
ployee left a widow or next of kin, 
in view of the provision of the death 
statute (St. [1907] c 375 [see Gen. L. 
e 229 §§ 1, 5]). Fidelity & Casualty 
Co. of New York v. Huse & Carleton, 
ie 590, 272 Mass. 448, 72 A.L.R. 


5. U. S. Fidelity & Guaranty Co. 
“wy. New “York; N:./H. & HH: R. Co., 125 
A. 875, 101 Conn. 200; City of Taylor- 
ville vy. Central Illinois Public Serv- 
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cover. 


the employee.® 


200 PUK 1457; 


i o., 183 N.H. 720, 
ate New York v.. 


Southern Surety Co. of 
Chicago, R. I. & P. Ry. Co., 245 N.W. 
864, 215 Iowa 525; Renner v. Model 
Laundry, Cleaning & Dyeing Co., 184 
N.W. 611, 191 Iowa 1288; Grand Rap- 
ids Bedding Co. v. Grand Rapids Fur- 
niture Temple Co., 188 N.W. 538, 218 
Mich. 486. Be 


Ry Sane 

6. Southern Surety Co. of New 
York v. Chicago, R. I. & P.. Ry. Co., 
245 N.W. 864, 215 Iowa 525; Renner 
v. Model Laundry, Cleaning & Dyeing 
Co., 184 N.W. 611, 191 Iowa 1288. See 
U. S. Fidelity & Guaranty Co. v. New 
York, N. H. & H. R. Co, 125 A. 875, 
101 Conn. 200 (where the necessity 
of showing legal liability was assert- 
ed without deciding whether or not 
insurer could maintain the action). 
See Chesapeake & Ohio Ry. Co. Vv. 
Palmer, 140 S.H. 831, 149 Va. 560 (ap- 
parently recognizing rule). 


7. Mich—Grand Rapids Bedding 
Co. v. Grand Rapids Furniture Tem- 
ple Co., 188 N.W. 538, 218 Mich. 486. 


Minn.—Metropolitan Milk Co. v. 
Minneapolis St. Ry. Co., 183 N.W. 
830, 149 Minn. 181; Carlson v. Minne- 
apolis St. Ry. Co., 173 N.W. 405, 143 
Minn, 129. 


N.Y.—Roecklein v. American Sugar 
Refining Co., 226 N.Y.S. 375, 222 App. 
Div. 540. 


Wis.—U. S. Fidelity & Guaranty 
Co. v. Christiansen & Bernett, 212 N. 
W. 660, 193 Wis. 1. 


Eng.—Tuckwood vy. Rotherham, 
[1921] 1 K.B. 526. See Carson, Pirie 
Seott & Co. v. Chicago Rys. Co., 141 
N.E. 172, 309 Ill. 346; Lumber Mut. 
Casualty Ins. Co. v. Edward A. 
Thompson, Inc., 235 N.Y.S. 646, 134 
Misc. 370 (both cases apparently rec- 
ognizing rule); Thede v. Jefferson De- 
posit Co., 210 Ill.App. 450. 


[a] Person subject to act.—HEven 
under a provision for the recovery by 
the employer of compensation payable 
by him from another person who is 
also subject to the act, the necessity 
for the existence of negligence on the 
part of such other has been recog- 
nized. Metropolitan Milk Co. v. Min- 
neapolis St. Ry. Co., 1838 N.W. 830, 149 
Minn. 181. 


[b] In absence of any breach of 
duty (1) to the injured employee on 
the part of the third person from 
whom indemnity is sought, there is 
no right to recover. Wilson, Sons & 
Co. v. Barry Ry., 86 L.J.K.B. 432. (2) 
Thus, where the injured employee was 
at most a licensee when he was in- 
jured while on the premises of a 
person other than the employer, and 
the condition of the premises from 
which the injury resulted did not con- 
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or dependents of a deceased employee* cannot re- 
cover, the employer or insurer is not entitled to re- 
Thus in order that an employer® or his in- 
surer® may be entitled to assert rights against a third 
person, the circumstances surrounding the injury to 
the employee must be such as to create liability of 
such third person, and it has been held or recognized 
that the third person is not liable in the absence of 
any actionable wrong on his part’ which was the 
proximate cause of the injury to, or the death of, 


The liability must be established 


either by an action at law or an admission on the part 
of the third person;® a settlement between the em- 
ployee and a third person of a claim against the lat- 
ter does not necessarily constitute an acknowledg- 
ment or admission? or adjudication! of liability of 


stitute a concealed danger, the em- 
ployer could not recover. | Wilson, 
Sons & Co. vy. Barry Ry., supra. 

[c] Place of employment.—(1) In 
an action by insurer, it was said that 
a member of an employing partner- 
ship, working in a trench in which a 
contractor’s employee was injured, 
was an “employee” within a require- 
ment as to safe place of employment. 
U.S. Fidelity & Guaranty Co. v. Chris- 
tiansen & Bernett, 212 N.W. 660, 193 
Wis. 1. (2) Unshored trench in which 
employees were not required to work 
was not, however, a “place of employ- 
ment,” which would render such mem- 
ber liable for the death of an em- 
ployee of an independent contractor. 
U. S. Fidelity & Guaranty Co. v. 
Christiansen & Bernett, supra. 


8. Carlson v. Minneapolis St. Ry. 
Co., 173 N.W. 405, 143 Minn. 129. 


9. Southern Surety Co. of New 
York v.' Chicago, R: I. & P. Ry. Co, 
245 N.W. 864, 215 Iowa 525. 


[a] Agreement between third per- 
son and employee as to insurer’s 
claim.—(1) An agreement of the 
third person in a settlement with an- 
other’s employee to “take care of” 
the claim of the compensation insur- 
er did not obligate such third person 
to pay insurer. Southern Surety Co. 
of New York v. Chicago, R. I. & P. 
Ry. Co., 245 N.W. 864, 868, 215 Iowa 
525. (2) “The phrase ‘to take care 
of’ may have .smany interpretations, 
depending upon the connection in 
which such phrase is used. It is 
equivalent to the phrase ‘attend to,’ 
or, in another direction, ‘defend 
against... . . jWevare of the opin- 
ion that by this agreement no obli- 
gation to pay the amount expended by 
the insurer without further action 
was intended by the parties thereto.” 
Southern Surety Co. of New York vy. 
Chicago, R. I. & P. Ry. Co., supra. 


10. U. S. Fidelity & Guaranty Co. 
var New * York, Nise, & “Hs Re Col erzo 
A. 875, 101 Conn. 200; Southern Sure- 
ty Co. of New York v. Chicago, R. I. 
& P. Ry. Co., 245 N.W. 864, 215 Iowa 
525; Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corpora- 
tion, 161 A. 5,163 Md. 97. 

[a] Rule has been recognized 
where there was a provision of the 
act that no compromise with the 
third person by either employer or 
employee shall be binding on, or af- 
fect the rights ft. the other unless 
assented to by him, and the settle- 
ment involved was not assented to 
by the employer. U.S. Fidelity & 
Guaranty Co. v. New York, N. H. & 
H. R. Co., 125,.A. 875, 101 Conn.. 200. 


1l. U.S. Fidelity & Guaranty Co. 
v. New York, N. H. & H. R. Co., su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such third person, and the view has been expressed 
that it is not even evidence of legal liability.1* In 
an action by or on behalf of the employer*® or insur- 
er,!* the third person may interpose such defenses 
as he might interpose against the employee or against 
the personal representative of a deceased employee.*® 
According to some cases, the liability need not be 
the sole lability of the third person in order to 
permit a recovery by the employer or person eall- 
ed on to pay compensation,'® and the liability, in- 
cludes liability for the acts of defendant’s em- 
ployees.?? 


Employer’s agreement to indemnify third person. 
The rights of insurer are not necessarily defeated 
by the fact that the employer had agreed to indem- 
nify the person who caused the injury to,'® or death 
of,1® the employee. 


Fact that employer was insured against loss oc- 
casioned by the payment of compensation to an in- 
jured workman, as permitted by the compensation 
act, does not bar the employer’s rights against a third 
person under the act.?° 


Agreement imposing liability for insurance premi- 
ums on defendant third person. The fact that the 
employer and defendant had prior to the death of an 
employee entered into a contract pursuant to which 
defendant would ultimately pay the premiums for 
the insurance of employees does not relieve defend- 
ant from liability in an action by such employer bas- 


12. U.S. Fidelity & Guaranty Co. 
v. New York, N. H. & H. R. Co., su- 
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Compensation Act § 
by L. (1920) c 456, to recover against 
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ed on the employee’s death.?4 


Action for amount of award to state officer where 
no person entitled to compensation. In an action by 
insurer to recover from the alleged wrongdoer, pur- 
suant to a provision of the act, the amount of an 
award paid to a state officer under a provision for 
such award where there is no person entitled to 
compensation for the death of an employee, the view 
has been expressed, where defendant settled a prior 
action against him by the personal representative of 
the deceased employee in an action for the latter’s 
death for an amount in excess of the compensation 
payable, that defendant could avail himself of any 
defense which he has or ever had,?? and that he may 
show, if he ean, that there could have been no re- 
covery in such prior action;?* but it has been held 
that where there was a judgment for plaintiff’s per- 
sonal representative in such prior action, such judg- 
ment is binding on defendant in respect of its la- 
bility in the action by insurer for the amount of the 
award where the issues and burden of proof, as to 
such liability, are the same in both actions.?* De- 
fendant, in such action by insurer, may test the 
validity of the award to the state officer by any de- 
fense which insured could have interposed in the pro- 
ceeding for such award.?® 


[§ 1610] (b) Employee’s Contributory Negligence 
or Assumption of Risk. The contributory negligence 
of the employee will defeat the right of the em- 
ployer?® or insurer?’ to recover. General rules as 


58, aS amended) Rys. & Electric Co. of Baltimore, 109 


A. 191, 1385 Md. 524, 9 A.L.R. 476." 


pra. 

13. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127. 
See Gones y. Fisher, 122 N.E. 95, 286 
Tll. 606, 19 A.L.R. 760 (apparently 
recognizing rule). 

14. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127; 
Zurich General Accident & Liability 
Ins. Co. v. Childs Co.,. 237:-N.Y.S. 42, 
227 App.Div. 47 [rev on other grounds 
IteN- ED). 3891, 252 Nov. 324]. 

15. City of Grand Rapids v. Crock- 
er, 189 N.W. 221, 219 Mich. 178. 

16. Fidelity & Casualty Co. v. Ce- 
dar Valley Electric Co., 174 N.W. 709, 
187 Iowa 1014. 

Negligence of employer see infra § 

611. 


17. Eber v. Bauer, 233 N.W. 419, 
252 Mich. 571 (where the person caus- 
ing the injury was held to be an em- 
ployee of defendant). 


18. Chesapeake & O. Ry. Co. v. 
Palmer, 140 S.E. 831, 149 Via. 560. 


[a] Imsurer’s rights measured by 
rights of employer.—In the course of 
the opinion the court in considering 
a provision of the compensation act 
that insurer shall be subrogated to 
all the rights and duties of the em- 
ployer said that insurer took such 
rights as the employer had and that 
it took neither more nor less, but that 
it was not necessary for the court to 
concern itself with the rights flow- 
ing from the contract of the employ- 
er to save harmless the third person 
defendant. Chesapeake & O. Ry. Co. 
v. Palmer, 140 S.E. 831, 149 Va. 560. 


19. State v. New York, P. & N. R. 
Co., 118 A. 795, 141 Md. 305. 


[a] hus, where the industrial 
commission has ordered an employer 
and the state accident fund, insurer, 
to pay compensation claimed by the 
widow of a deceased workman negli- 
gently injured by a third person, an 
action by the state under Workmen’s 


the wrongdoer for the benefit of in- 
Surer and the widow, is not barred 
by the employer’s agreement to in- 
demnify defendant against liability 
for the accident. State v. New York, 
kes N. sR. 1Co,,,4118,:A. 795, 241 sed. 


20. Otis Elevator Co. v. Miller & 
Paine, 240 F. 376, 153 C.C.A. 302; Vose 
v. Central Illinois Public Service Co., 
122 N.B. 134, 286 Ill. 519; Foglio v. 


City of Chicago, 229 Ill.App. 472. 


21. Bethlehem’ Steel Co. v. Ray- 
mond Concrete Pile Co., 118 A. 279, 
141 Md. 67 (‘‘cost-plus’’ contract). 

22. Phoenix Indemnity Co. v. Stat- 
en Island Rapid Transit R. Co., 167 N. 
EB. 194, 251 N.Y. 127 [aff 50 S.Ct. 242, 
281 U.S. 98, 74 L.Ed. 726]. 

23. Phoenix Indemnity Co. vy. Stat- 
en Island Rapid Transit R. Co., su- 
pra. 

24. Liberty Mut. Life Ins. Co. v. 
George Colon & Co., Inc., 183 N.E. 506, 
260 N.Y. 305 [aff 256 N.Y.S. 628, 235 
App.Div. 117]. 

{a] Fact that insurer was not a 
party to the prior action by the per- 
sonal representative does not affect 
the above rule in an action by insurer 
under Workmen’s Compensation L. § 
29 where there are dependents who 
would be entitled to compensation if 
the recovery by the personal repre- 
sentative should be less than the 
amount of compensation. Liberty 
Mut. Life Ins. Co. v. George Colon & 
Co., 183 N.E. 506, 260 N.Y. 305 [aff 256 
N.Y.S. 628, 235, App.Div. 117]. 


25. See supra § 1597. 


26. Cal.—Milosevich Wie Pacific 
epee Ry. Co., 230 P. 15, 68 Cal.App. 


Ill.— Carson, Pirie Scott & Co. v. 
Chicago Railways Co., 141 N.E. 172, 


309 Ill. 346; Munsen v. Illinois North- 
ern Utilities Co., 258 Ill.App. 438. See 
Thede v. Jefferson Deposit Co., 210 


Tll.App. 450. 
Md.—Kaufman Beef Co. v. United 


Mich.—Grand Rapids Bedding Co. 
v. Grand Rapids Furniture Temple 
Co., 188 N.W. 538, 218 Mich. 486. 


Minn.—Metropolitan Milk Co. vy. 
Minneapolis St. Ry. Co., 183 N.W. 830, 
149 Minn. 181. 


Mo.—Anzer v. Humes-Deal 
(App.) 58 S.W.(2d) 962. ° 


[a] Death of employee.—(1) The 
employee’s contributory negligence, 
while not defeating the right to com- 
pensation, precludes recovery in an 
action by the widow of a deceased 
employee and his employer for the 
death of such employee, against a 
negligent third person. Anzer_ vy. 
Humes-Deal Co., (Mo.App.) 58 S.W. 
(2d) 962. (2) Under a provision that, 
if an employee or his dependents 
shall elect to receive compensation 
from the employer, then the latter 
shall be subrogated to the right of the 
employee or his dependents to recoy- 
er against a third person who is also 
subject to the compensation act and 
may bring legal proceedings against 
such person and recover the aggre- 
rate amount of compensation payable 
to such employee or his dependents, 
in order to permit a recovery it must 
not appear that an employee who was 
killed was guilty of contributory neg- 
ligence. Metropolitan Milk Co. v. 
Minneapolis St. Ry. Co., 183 N.W. 830, 
149 Minn. 181. 


[b] Provision denying right to de- 
fense in proceeding for compensation. 
—The Workmen’s Compensation Act* 
of 1917, as amended by St. (1919) p 
922 § 29 subd (b), providing that, in 
any proceeding’ or action by an em- 
ployee against his employer for com- 
pensation, contributory negligence of 
the employee shall not be a defense, 
is limited to actions by an employee 
against his employer, and does not 
apply to actions by the employer 
against a third person. Milosevich v. 
Pacific Electric Ry. Co., 230 & 15, 68 
Cal.App. 662. 


27. Globe Indemnity Co. v. Hock, 


Co., 
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to what constitutes contributory negligence?® apply.?® 


Assumption of risk. The view lias been taken that 
a third person may not defeat liability to an employ- 
er?° or to insurer,?! on the alleged ground that the 


employee had assumed the risk. 


Action for amount of award to state officer where 
no person entitled to compensation. In an action 
by insurer to recover from the alleged wrongdoer 
the amount of awards paid to a state officer, pursu- 
ant to the act where there is no person entitled to 
compensation, a judgment for plaintiff in a prior 
action by the personal representative of the deceased 


employee for the latter’s death has 


189 P. 797, 46 Cal.App. 700; Fidelity 
Union Casualty Co. v. Carpenter, 125 
So. 504, 12 La.App. 321; Burchard v. 
Otis Elevator Co., 246 N.W. 78, 261 
Mich. 142. 


[a] Action for death.—(1) An em- 
ployee who in the darkness stepped 
into an elevator well without attempt- 
ing to ascertain whether the eleva- 
tor was at the floor, but looking be- 
hind him with his companion, was 
negligent precluding recovery over 
against the owner and lessee of the 
building, for the death of such em- 
ployee by a workmen’s compensation 
insurer. Globe Indemnity Co. y. Hook, 
189 P. 797, 46 Cal.App. 700. (2) If 
the representative of a subcontrac- 
tor’s employee, because of contribu- 
tory negligence, could not have re- 
covered against the contractor and 
other subcontractors, the statute did 
not authorize the recovery against 
them by the deceased employee’s em- 
ployer who paid compensation 
through insurer, in an action for the 
use and benefit of insurer. Burchard 
v. Otis Elevator Co., 246 N.W. 78, 261 
Mich, 142. 


ag. See Negligence §§ 500-599. 


29. ° See case infra this note; and 
Globe Indemnity Co. v. Hook, 189 P. 
797, 798, 46 Cal.App. 700 (where it 
was said that it is ‘‘“conceded that the 
same principles of law as to contrib- 
utory negligence are applicable to a 
surety suing in a case of this nature 
as are applicable in a case brought 
directly by the one injured or his le- 
gal representatives’). 


[a] ast clear chance.—Where a 
shunter, in the employ of defendant 
railroad company, notwithstanding he 
saw the employee, for whose death 
indemnity was sought by the latter’s 
employer, in a position of danger on 
defendant’s tracks and noticed that 
the deceased employee was not aware 
of the danger, did not exercise due 
care to et ears from running 
over such employee, the defense of 
contributory negligence based on the 
fact that such employee, with knowl- 
edge of the danger, had gone onto the 
tracks, failed. R. & W. Paul, Ltd. Vv. 
ee Bastern Railway Co., 36 T.L.R. 
344. 

30. Golden & Boter Transfer Co. 
v. Brown & Sehler Co., 177 N.W. 202, 
209 Mich. 503. 


[a] Thus, where the servant of a 
transfer eompany was sent with its 
.team and wagon to do work for oth- 
ers upon another’s premises, and was 
there killed by a falling wall, he was 
the servant of the cqmpany, and the 
doctrine of assumed risk could not be 
invoked to defeat the company’s re- 
covery under the compensation act 
against the owner of the premises. 
Golden & Boter Transfer Co. v. Brown 
& Sehler Co., 177 N.W. 202, 209 Mich. 
503. 


. 
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binding on defendant as to the contributory negli- 
gence of the deceased employee where the burden of 
proof as to the defense of contributory negligence is 
the same in both actions.*? 


[§ 1611] (c) Negligence, Wrong, or Estoppel of 


Employer. 


been regarded as 


Assumption of risk in general see 
Assumption of Risk 5 C.J. p 1412; 
Master and Servant §§ 882-1024; Neg- 
ligence § 600. 


31. Liberty Mut. Ins. Co. v. White, 
233 N.Y.S. 619, 133 Misc. 847. 


[a] Reason for rule.—‘“The injur- 
ed employee and the defendant are 
strangers to each other, and at the 
time of the accident there was not 
any contract or other relation between 
them. Therefore assumed risk is not 
a defense to* this*action.” Liberty 
Mut. Ins. Co. v. White, 233 N.Y.S. 619, 
620, 133 Misc. 847. Compare Zurich 
General Accident & Liability Ins. Co. 
v. Childs Co., 171 N.E. 391, 253 N.Y. 
324 [rev 237 N.Y.S. 42, 227 App.Div. 
47] (where, in an action by insurer, 
it was said that whether the phrase 
“assumption of the risk’’ can be ap- 
plied with technical precision, in view 
of the associations it has gathered, 
to relations not contractual, there is 
no occasion to determine). 


32. Liberty Mut. Life Ins. Co. v. 
George Colon & Co., Ine., 183 N.E. 
506, 260 N.Y. 305 [aff 256 N.Y.S. 628, 
235 App.Div. 117]. 


{a] Fact that insurer was not a 
party to the prior action by the per- 
sonal representative did not affect the 
above rule in an action by the insur- 
er under Workmen’s Compensation 
L. § 29 where there were dependents 
who would be entitled to compensa- 
tion if the amount of recovery in such 


prior action had been less than the 


compensation payable. Liberty Mut. 
Ins. Co. v. George Colon & Co., 183 
N.E..506, 260 N.Y. 305 [aff 256 N.Y.S. 
628, 235 App.Div. 117]. 


33. Otis Elevator Co. v. Miller & 
Paine, 240 F. 376, 153 C.C.A. 302; Gen- 
eral Box Co. v. Missouri Utilities Co., 
(Mo.) 55 S.W.(2d) 442; Graham _v. 
City of .Lincoln, 183 N.W. 569, 106 
Neb. 305. 


[a] Thus, if the injured employee 
brings an action against a third per- 
son, in part for the benefit of the em- 
ployer, or if the employee and em- 
ployer join in such action, it is not 
competent for defendant to interpose 
as a defense the negligence of the em- 
ployer as a joint tert-feasor. General 
Box Co. v. Missouri Utilities Co., 
(Mo.) 55 S.W.(2d) 442. 


{[b] Subrogation.—The right of an 
employer to subrogation under some 
acts is not barred by the fact that the 
negligence of the employer concurred 
with that of the third person. Otis 
Elevator Co. v. Miller & Paine, 240 
F. 376, 153 C.C.A. 302 (Nebraska act); 
General Box Co. v. Missouri Utilities 
Co., (Mo.) 55 S.W.(2d) 442; Graham 
v. City of Lincoln, 183 N.W. 569, 106 
Neb. 305. See Kerper v. Counties Gas 
& Blectric Co., 29 Pa.Dist. 1049 
(where the right to set up the neg- 
ligence of the employer in an action 


The right of the employer®* or an in- 
surer?+ to assert rights against a third person has 
been recognized even where the injury or death of 
the employee is the result of the joint and concurrent 
negligence of the employer and the third person, and 
the view has been expréssed that the contributory 
negligence of the employer is not a defense to an ac- 
tion by him.*® Under some acts, however, an employ- 


by the employee was denied notwith- 
standing a provision for subrogation). 


[c] Im Califérnia, in an action 
against a third person by the depend- 
ents of a deceased émployee for dam- 
ages for his death, the right of de- 
fendant to set up the contributory 
negligence of the employer in order 
to defeat the rights of the employer 
to the extent that it would be enti- 
tled to an interest in, or lien on, the 
amount recovered in the action for 
compensation paid or payable by the 
employer has been denied in view of 
the provision of Workmen’s Compen- 
sation Act § 26 that if the employee 
joins in or prosecutes the suit against 
a third person, evidence of the 
amount of disability, indemnity, or 
death benefit paid by the employer 
shall not be admissible; in the ab- 
sence of such evidence of the amount 
of the death benefit it would be im- 
possible to determine the amount of 
damages which would be barred by 
the contributory negligence of the 
employer. Milosevich v. Pacific Elec- 
ae Ry. Co., 230 P. 15, 68 Cal.App. 


34. Fidelity & Casualty Co. v. Ce- 
dar Valley Electric Co., 174 N.W. 709, 
187 Iowa 1014. 


35. City of Shreveport v. South- 
western Gas & Electric Co., 82 So. 
785, 145 La. 680; General Box Co. v. 
Missouri Utilities Co., (Mo.) 55 S.W. 
(2d) 442. 


{a] Death of employee.—(1) 
Where an employer brings an action 
for the death of an employee pursu- 
ant to a statutory provision permit- 
ting subrogation, contributory negli- 
gence of the employer is not a de- 
fense. General Box Co. v. Missouri 
Utilities Co., (Mo.) 55 S.W.(2d) 442. 
See American Veterinary Laborato- 
ries v. Glidden Co., (Mo.App.) 59 S.W. 
(2d) 53 (where, however, the wrong 
of the employer was apparently not 
the proximate cause). (2) In any 
event, an action of negligence of 
plaintiff employer will not defeat a 
recovery where there is an interven- 
ing cause which isolates such act 
and which is itself the proximate 
cause of the death of the employee. 
American Veterinary Laboratories v. 
Glidden Co., supra (where plaintiff's 
employment of the deceased employee 
in violation of the Child Labor Law 
was involved). 


{b] In Louisiana (1) where an 
employer brought an action for the 
death of an employee pursuant to a 
subrogation contract executed by the 
widow of a dectased employee, con- 
tributory negligence of the employer 
was not a defense (City of Shreveport 
v. Southwestern Gas & Electric Co., 
82 So. 785, 145 La. 680) (2) because 
the employer was not suing in his 
own right but was simply enforcing 
the rights of the widow and children 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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er who is a joint wrongdoer with the person whom it 
is sought to hold liable cannot recover compensation 
paid,** and the defense of the employer’s contribu- 
tory negligence is available to defendant third per- 
son in an action by,?? or for the benefit of,°* the em- 
ployer, or insurer,®® but where the direct and ef- 
fective cause of the accident was the negligence of 
the third person, the right of the employer to be 
indemnified by such person has been recognized not- 
withstanding such employer was also negligent.*° 


[§ 1612] (20) Assignment of Cause of Action as 
Condition Precedent to Award of Compensation. 
Under a provision that no compensation shall be 
granted unless the injured employee or the dependents 
of a deceased employee shall assign any cause of ac- 
tion against a person responsible for, or causing the 
injury, an injured employee*? or the dependents of a 
deceased employee*? are not entitled to compensation 
in the absence of such assignment. The fact that 
the cause of action is made assignable does not make 
a cause of action so assigned a liability created by 
statute;#3 the only effect of the assignment is to 
transfer to the assignee the right to maintain the ac- 
tion. Where it is apparent from other provisions 
of the act that dependents may elect either to take 
compensation or to seek damages, they are not com- 
pelled to make the assignment of the cause of ac- 
tion.*5 
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Sufficiency of assignment. The fact that there are 
inconsistencies in different parts of an assignment 
as to whom the assignment is intended to run does 
not necessarily render the assignment a nullity where 
it is apparent that the employee intended to assign 
the cause of action to the person who is liable for the 
payment of compensation.4® The widow of a de- 
ceased employee who duly assigns her cause of action 
against a third person is not required also to pro- 
cure the assignment of the cause of action of a 
minor child against such third person, in order to 
entitle the widow to compensation.4* 


Loss or waiver of right to assignment and excuse 
for delay. Since the above provision is intended for 
the benefit of the person liable for the payment of 
compensation,*® he may waive the right to an as- 
signment,*® and may by his conduct be estopped from 
resisting the payment of compensation on the ground 
that no assignment has been executed.®® In the ab- 
sence of a request that the employee’s cause of ac- 


. tion against a third person wrongdoer be assigned, 


the employer cannot complain because the cause of 
action was not assigned at an earlier date.°! 


[§ 1613] g. Action or Proceedings®?—(1) Nature 
and Form of Action.°* An action by an employee 
against a person other than the employer is one in 
tort,°* and is usually regarded as a common-law ac- 
tion.®> 


of the deceased employee (City of 
Shreveport v. Southwestern Gas & 
Electric Co., supra [where the con- 
tract provided that plaintiff employer 
would pay over to the widow the full 
amount of the judgment recovered, 
less what the employer had already 
paid to her for herself and a minor 
child]). (3) In an action against an 
electric company by a city as sub- 
rogee of the widow of a fireman 
electrocuted while discharging his 
duties, defendant could set up as a 
defense estoppel because the munici- 
pal corporation had not condemned 
the location of the wires. City of 
Shreveport v. Southwestern Gas & 
Electrie Co., supra. 


36. Cory v. France, [1911] 1 K.B. 
114; Canadian Pac. R. Co. v. Alberta 
Clay Products, (Alta.) 8 B.W.C.C. 645. 


[a] Implied indemnity.—In Eng- 
land it has been ruled that there is 
no implied indemnity so as to render 
a third person liable to an employer 
who performed certain services at the 
request of such third person, in the 
course of which performance the em- 
ployee was killed, and who paid com- 
pensation, unless the employer was 
not negligent and the injury was the 
direct result of the act performed and 
not a result of the manner in which 
the act was done. Cory & Sons, Ltd. 
v. Lambton & Hetton Collieries, Ltd., 
86 L.J.K.B. 401. 


37. Thornton Bros. Co. v. Reese, 
246 N.W. 527, 188 Minn. 5; R. & W. 
Paul, Ltd. v. Great Eastern Railway 
Co., 36 T.L.R. 344. See East St. Louis 
Junction R. Co. v. Armour & Co., 
247 Ijl.App. 528 (where, however, a 
My for the employer was up- 

eld). 


[aJ Action against coemployee of 
deceased employee.—Where the em- 
ployer sues a coemployee of a de- 
ceased employee for the compensa- 
tion paid and for payments for which 
it may be liable, pursuant to a provi- 
sion for subrogation, defendant may 
assert as a defense the contributory 
negligence of plaintiff employer. 


Thornton Bros. Co. v. Reese, 246 N.W. 
527, 188 Minn. 5. 


38. Brown y. Southern Ry. Co., 
169 S.E. 419, 204 N.C. 668 (deceased 
employee). 


39. Brown v. Southern Ry. Co., 169 
S.E. 419, 204 N.C. 668 (deceased em- 
ployee). 


40. Saies v. British Petroleum Co., 
Ltd., 90 L.J.K.B. 1289. $ 


[a] Recovery not barred.—The 
employer’s right to recover was not 
defeated although he rashly permit- 
ted an employee, for whose death in- 
demnity was sought, to work on the 
tracks of defendant railroad company 
where the accident could have been 
avoided by the exercise of due care 
in shunting cars by an employee of 
defendant, after defendant’s employee 
had discovered the danger and knew 
that deceased was not aware of such 
danger. R. & W. Paul, Ltd. v. Great 
Eastern Railway Co., 36 T.L.R. 344. 


41. Industrial Commission of Utah 
v. Wasatch Grading Co., 14 P.(2d) 
988, 80 Utah 223. 


42. Robinson’ vy. Industrial Com- 
mission, 269 P. 513, 72 Utah 203. 


43. Salt Lake City v. Industrial 
Commission, (Utah) 17 P.(2d) 239. 


44. Salt Lake City v. Industrial 
Commission, supra. ~ 


45. See supra § 1571. 


46. Salt Lake City v. Industrial 
Commission, (Utah) 17 P.(2d) 239. 


47. Brainard’s Cottonwood Dairy 
v. Industrial Commission, (Utah) 14 
P.(2d) 212. Compare Robinson v. In- 
dustrial Commission, 269 P. 513, 72 
Utah 203 (where the view was taken 
that, in order to obtain an award of 
compensation, a minor brother of a 
deceased employee must assign any 
cause of action not only in his own 
favor, but in favor of any other per- 
son against the person whose act 
caused the death). 


48. Salt Lake City v. Industrial 


Commission, (Utah) 17 P.(2d) 239. 


49. Salt Lake City v. Industrial 
Commission, supra. 


50. Salt Lake City v. Industrial 
Commission, supra. 
51. Salt Lake City v. Industrial 


Commission, supra. 
52. Cross references: 


Acceptance of compensation as de- 
Are see passim supra §§ 1571- 


Actionable tort of defendant see su- 
pra §§ 1556, 1609. 


Necessity of employee’s: 


Giving notice to employer of bring- 
ing action see supra § 1599. 


Making formal election to bring ac- 
tion as condition precedent see 
supra § 1587. 


Necessity, sufficiency, and validity of: 


Award of compensation as basis of 
employer's or insurer’s rights see 
supra § 1597. 


Compensation claim as basis of em- 
ployer’s or insurer’s rights see 
supra § 1596. 


Notice to: 


Employer or employee of bringing 
action see supra § 1599. 


Tort-feasor as basis of employer’s 
Re rights see supra & 


53. Nature and ib perp A on of particu_- 
en) hare hie provision see supra §$ 


54 Duffy v. J. W. Bishop Co., 122 
A. 121, 99 Conn. 573. 


55. Foster v. Congress Square Ho- 
tel Co., 145 A. 400, 128 Me. 50, 67 A. 
L.R. 239; Rasmussen y. George Benz 
& Sons, 212 N.W. 20, 168 Minn. 319 
[remanded with directions on rearg 
210 N.W. 75, 168 Minn. 319]. 


[a] Employee’s action on failure 
of employer to sue.—Injured em- 
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Action by or on behalf of employer or insurer. 
Rights of actions acquired by or on behalf of an 
employer or insurer under statutory provisions of 
the general type here considered are usually regard- 
ed as merely the right of action of the injured em- 
ployee or his dependents against the wrongdoer, 
transferred to the employer or insurer.*® 
the right is not one based on an implied contract,°? 
but is an action in tort®’ for personal injury or 
Under some acts, however, the action is 
not regarded as merely an action for personal in- 
_juries but as one based on an obligation imposed on 
defendant third person by the act to reimburse the 
employer or insurer for a property injury.®° 
jurisdictions, an employer who has paid compensa- 
tion to an injured employee has an action ex de- 


death.®? 


ployee’s action against third person 
tort-feasor on employer’s waiver of 
its subrogated right to sue is a com- 
mon law and not a statutory action. 
Foster v. Congress Square Hotel Co., 
145 A. 400, 128 Me. 50, 67 A.L.R. 239. 


[b] Statutory provision as to dam- 
ages.—(1) Rule applies notwithstand- 
ing a provision of the act that, under 
certain circumstances, if the em- 
ployee shall bring an action for the 
recovery of damages against a person 
who is subject to the act, other than 
the employer, the amount thereof, 
manner in which, and the persons to 
whom the same are payable, shall 
be as provided in that part of the 
compensation act which deals with 
the award of compensation. Rasmus- 
sen v. George Benz & Sons, supra. 
(2) Above provision does not give 
right to proceed under the compensa- 
tion act. Rasmussen v. George Benz 
& Sons, 212 N.W. 20, 168 Minn. 319 
{remanded with directions on rearg 
210 N.W. 75, 168 Minn. 319]. (3) 
Where an injured employee of one un- 
der the Workmen’s Compensation Act 
brings a common-law action under 
Gen. St. (1913) § 8229, against a third 
party causing the injury, which is 
shown to be one arising in the course 
of employment, the granting of de- 
fendant’s motion to dismiss the case 
and to proceed under the act deter- 
mines defendant’s liability to extent 
to which employer is liable, and there 
remains nothing to do, except to fix 
the compensation. Hansen v. North- 
western Fuel Co., 174 N.W. 726, 727, 
144 Minn. 105 (where, however, the 
court said: “The statute gives no 
right to proceed against the third 
party under the Compensation Act’’). 
(4) Limitation on amount of recov- 
ery see infra §§ 1646, 1647. 


56. See supra §§ 1594, 1595. 


57. Employers’ Liability Assur. 
Corporation v. Indianapolis & Cin- 
cinnati Traction Co., 144 N.E. 615, 195 
Ind. 91; U. S. Fidelity & Guaranty 
Co. v. Blue Diamond Coal Co., (Va.) 
170 S.E. 728. 


[a] Money paid or loaned and ex- 
pended.—(1) The right of action of 
an insurer under provisions that the 
employer who has paid, or become lia- 
ple to pay, compensation awarded un- 
der the act may collect from the per- 
son liable the indemnity paid or pay- 
able to the employee and that ‘‘em- 
ployer,’ as used in the compensation 
act, shall include “insurer” so far as 
applicable, is not one based on the 
common-law idea that, when one has 
paid money that should have been 
paid by another, the one making the 
payment can maintain an action in 
assumpsit against the one who should 
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Usually 


In some 


have paid. Employers’ Liability As- 
sur. Corporation v. Indianapolis & 
Cincinnati Traction Co., 144 N.E. 615, 
195 Ind. 91. (2) So, under provi- 
sions that the acceptance of an award 
shall operate as an assignment to the 
employer of any right to recover dam- 
ages which the injured employee may 
have against any other party for such 
injury’and that such employer may 
enforce in his own name the legal li- 
ability of such other party and that 
an insurance carrier who pays, or as- 


umes liability of the employer for, 


compensation shall be subrogated to 
the rights and duties of the employer 
and may enforce such rights in his 
own name or in the name of the in- 
jured employee, insurer’s rights to re- 
cover the amount paid by him is not 
the right to recover for money loaned 
and expended for the benefit of a 
third person. U. 8S. Fidelity & Guar- 
anty Co. v. Blue Diamond Coal Co., 
(Va.) 170 S.E. 728. 


58. U.S.—Standard Accident Ins. 


Co. v. Pennsylvania Car Co., 63 F.(2d) 
444 (Texas statute). 


Ind.+Employers’ Liability Assur. 
Corporation v. Indianapolis & Cincin- 
pee Traction Co., 144 N.E. 615, 195 
Ind. 91. 


Mass.—Portland Gaslight Co. 
Ruud, 136 N.E. 75, 242 Mass. 272. 


Va.—w. S. Fidelity & Guaranty Co. 
v. ue Diamond Coal Co., (Va.) 170 
S.E. 728. i 


Wash.—State v. Cowlitz County, 
262 P. 977, 146 Wash. 305. 


[a] Assignment to state.——Under 
a provision that, if the employee 
takes under the act, the cause of ac- 
tion against a person not in the same 
employ shall be assigned to the state 
for the benefit of the accident fund, 
the basis of an action by the state is 
negligence. State v. Cowlitz Coun- 
ty, 262 P. 977, 146, Wash. 305. 


59. Standard Accident Ins. Co. v. 
Pennsylvania Car Co., 63 F.(2d) 444; 
Fillippi v. Cole, 262 I1l.App. 108; Em- 
ployers’ Liability Assur. Corpora- 
tion v. Indianapolis & Cincinnati 
Traction Co., 144 N.E. 615, 195 Ind. 
91. But see Employers’ Liability As- 
sur. Corporation vy. Indianapolis & 
Cincinnati Traction Co., (Ind.App.) 
139 N.E. 200 (where the view was 
taken that insurer’s action was based 
on the subrogation provision of the 
insurance policy and that insurer was 
seeking to enforce the statutory right 
of the employer to which insurer was 
subrogated by its insurance contract 
and not the right of the employee to 
sue for damages). 


[a] Subrogation.—(1) 


Vv. 


The rule 


[§ 1613 


licto against the person whose negligence caused the 
injury under the provision of the compensation act 
for the subrogation of an employer who has paid 
compensation to the rights of insurer against the 
person liable for the injury, and also an action 
against such person for indemnification, as upon an 
implied or quasi contract for reimbursement for mon- 
ey which the employer was compelled to pay on 
account of the default of such person.®* 
standing the applicable statute provides for sub- 
rogation of the employer or insurer, the right of ac- 
tion is not an equitable one,*? and even where the 
provision for subrogation is construed not as ef- 
fecting an assignment to the employer but as the 
equivalent of a subrogation in equity,°* the neces- 
sity for bringing an action at lawsagainst the third 


Notwith- 


was applied, under Tex. Rey. St. 
(1925) art 8307 § 6a, providing for 
subrogation of the insurance carrier, 
where defendant was an independent 
eontractor under the general con- 
tractor and the death in respect of 
which subrogation was claimed by in- 
surer was that of an employee of the 
general contractor. Standard Acci- 
dent Ins. Co. v. Pennsylvania Car Co., 
63 F.(2d) 444. (2) In such case the 
nature of the action was not changed 
by the fact that the petition set forth 
defendant’s agreement with the gen- 
eral contractor to provide protective 
flooring required by statute to pre- 
vent injury to persons working in the 
building in which the work was be- 
ing carried on and the violation of 
such agreement, since the allegations 
as to the agreement were by way of 
inducement and not for the purpose of 
characterizing the cause of action. 
Standard Accident Ins. Co. v. Penn- 
sylvania Car Co., supra. (38) Under 
a provision that the right of an em- 
ployee or personal representative to 
recover against a person who is 
bound by the act, other than the em- 
ployer or his employees, shall be sub- 
rogated to the employer, the action 
is one for injuries to the person. 
Fillippi v. Cole, 262 Ill.App. 108. See 
City of Taylorville v. Central Illinois 
Public Service Co., 133 N.E. 720, 301 
Ill. 157 (apparently recognizing rule). 


60. Morris v. Standard Oil Co., 252 
P. 605, 200 Cal. 210. Compare Llew- 
ellyn Iron Works vy. Smith, (Cal.App.) 
24 P.(2d) 532 (where the cause of 
eke was characterized a derivative 
one). 


61. Foster & Glassell Co. v. 
Knight Bros., 93 So. 918, 152 La. 596. 


[a] Nature and construction of 
provision.—Workmen’s Compensation 
L. § 7, providing for subrogation of 
the employer to the rights of the em- 
ployee against a third person liable 
for the employee’s injuries, merely 
supplements the existing right of ac- 
tion for indemnification by giving the 
right as soon as the liability becomes 
fixed, with subrogation of all reme- 
dies of the injured person to the full 
extent of the injury. Foster & Glas- 
sell Co. v. Knight Bros., 93 So. 9138, 
1562 La. 596. 


[b] Combining causes of action.— 
Right of the emphoyer to combine the 
two causes of action has been rec- 
ognized. Foster & Glassell Co. v. 
Knight Bros., 93 So. 918, 152 La. 596. 


62. Massachusetts Bonding & Ins. 
Co. v. San Francisco-Oakland Termi- 
nal Rys., 178 P. 974, 39 Cal.App. 388. 


63. See supra § 1590. 
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person®+ in the name of the employee®® has been as- 
serted. There is, however, authority for the view 
that, if the compensation act of one state gives the 
employer or insurer the right to reimbursement out 
of a recovery by the injured employee from a third 
person, a court of equity in another state in which 
the judgment against the third person is recovered 
may impress a lien on the proceeds of the judgment 
for the benefit of insurer.*® 


Bringing in third person in action for compen- 
sation. Notwithstanding a provision for subroga- 
tion of insurer and for the payment to the employee 
of the excess recovered from the third person wrong- 
doer, the view has been taken that insurer may not, 
in a contested proceeding for compensation brought 


against it by the injured employee, implead a person ~ 


who, it is alleged, caused the injury, for the purpose 
of enforcing insurer’s right as subrogee against such 
person.®? ; 


[§ 1614] (2) Jurisdiction. A provision that, un- 
der certain cireumstances, if the employee or the 
dependents of an employee bring an action for the 
recovery of. damages against a person who is subject 
to the act, other than the employer, the amount there- 
of, manner in which, and the persons to whom the 
same are payable, shall be as provided in that part 
of the act which deals with the award of compen- 
sation, does not confer jurisdiction on the industrial 
commission to determine the amount and manner of 
payment of the proper award.®® 


Statutory lien of employer on judgment of em- 
ployee. A provision that the court shall, on applica- 
tion, allow as a first lien against any judgment of the 
employee against a person other than the employer 
the amount of the employer’s expenditures for com- 
pensation confers on the court in which such judg- 
ment is rendered the power and duty to fix the 
amount of the lien®® and to allow it as a first lien 


64. Ierardi v. Farmers’ Trust Co. 
of Newark, (Del.) 151 A. 822 (con- 
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70. Jacobsen y. State Industrial 
Accident Commission, supra. 
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on the judgment,7° and by necessary implication de- 
nies the existence of such powers and duties in the 
state industrial accident commission.’+ 


[§ 1615] (3) Time To Sue, Successive Actions, 
and Limitations’2—(a) In General. Under a provi- 
sion that, if compensation is paid under the act, the 
employer may enforce for his benefit or for that of 
the insurance carrier the liability of a person other 
than the employer, the view has been expressed that 
a cause of action accrues to the employer whenever 
he has made a payment in pursuance of the award,”* 
and that the subsequent payments may be sued for 
and recovered as they become due and payable un- 
der the award.74 Under some provisions, however, 
it is not necessary that the employer should have 
actually made payments before an action may be 
brought to enforce the liability of the person other 
than the employer.7®> So a provision that the right 
of the employee or personal representative against 
a person other than the employer who is also subject — 
to the act shall be subrogated to the employer and 
that the employer may bring proceedings to re- 
eover the damages sustained in an amount not ex- 
ceeding the aggregate amount of the compensation 
payable under the act authorizes only one action’® 
and it is neither necessary’? nor proper’® for the 
employer to bring successive actions for installments 
of compensation as they become due and are paid; 
where the award is fixed and made payable in in- 
stallments extending over a period of years, then 
damages may be recovered from the person liable?® 
in an amount not exceeding the aggregate amount 
of compensation payable,®° without regard to wheth- 
er or not payment of installments of compensation 
has actually been made.§1 In any event, under 
some provisions, it is not necessary to await the 
payment of the entire award before proceeding 
against the person who caused the injury.’? 


Assertion of lien. Under a provision that the court 


ter & Glassell Co. v. Knight Bros., 93 
So. 913, 152 La. 596. 


struing and applying Pa. Workmen’s 
erat ACTS ast (Mie Eup eias 
). 


65. See infra § 1621. 


66. Hartford Accident & Indemni- 
ty Co. v. Chartrand, 145 N.E. 274, 239 
N.Y. 36 (where the Workmen’s Com- 
pensation Law of New Jersey [L. 
(1911) c 95, as amended by L. (1913) 
c 174] was involved). But see New 
Jersey cases supra § 1589 notes 39, 41 
as to the right: of the insurance car- 
rier to claim the benefit of the statu- 
tory provision involved. 


67. Fidelity Union Casualty Co. v. 
Riley, (Tex.Civ.App.) 26 S.W.(2d) 
682. See Huot v. G. A. Grier & Sons 
(Que.) 27 Rev.Leg. 368 (employer 
may not call third person in warran- 
ty). 


68. Rasmussen v. George Benz & 
Sons, 212 N.W. 20, 168 Minn. 319 [re- 
manded with directions on rearg 210 
N.W. 75, 168 Minn. 319]. 


[a] The court in such case will 
declare the amount to be paid under 
the act. Rasmussen v. George Benz 
& Sons, 212 N.W. 20, 168 Minn. 319 
[remanded with .directions on rearg 
910 N.W. 75, 168 Minn. 319]. 


69. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 4 


71. Jacobsen v. State Industrial 
Accident Commission, supra. 


[a] Rule of  ccmmission.—The 
commission may not enlarge its pow- 
ers in this respect by any rule adopt- 
ed under the provisions of the com- 
pensation act which would affect the 
substantial rights of the parties to 
the court action. Jacobsen v. State 
Industrial Accident Commission, 299 
P. 66, 212 Cal. 440. 


72. Right of employer or insurer 
to recover compensation not actually 
paid in general see infra § 1654. 


73. Albert A. Albrecht Co. v. 
Whitehead & Kales Iron Works, 166 
N.W. 855, 200 Mich. 109. 


74, Albert A. Albrecht Co. v. 
Whitehead & Kales Iron Works, su- 
pra. 


75. Bauer v. Rusetos & Co., 138 N. 
E. 206, 306 Ill. 602; Foster & Glassell 
Co. v. Knight Bros.,. 93. So. 913, 152 
La. 596. 


[a] Thus, where an employer who 
has paid, or has beeome liable to pay, 
compensation is, under the compensa- 
tion act, subrogated to the rights of 
the injured employee to recover 
against a person other than the em- 
ployer, the employer may sue before 
as well as after payment or as soon 
as the liability becomes fixed. Fos- 


76. Bauer v. Rusetos & Co., 138 N. 
E. 206, 306 Ill. 602, 609. 


77. Bauer v. Rusetos & Co., supra. 


“‘Aegregate’ is a word in common 
use and its meaning is well under- 
stood. Leéxicographers define ‘aggre- 
gate’ to mean ‘a mass, assemblage or 
sum of particulars;’ ‘the totality of 
all points or numbers that satisfy a 
given condition, as the aggregat® of 
rational numbers:’ ‘the entire num- 
ber, Sum, mass, or quantity: of some- 
thing; amount; complete; whole.’ 
In view of the well known mean- 
ing of the word, we do not see how 
it can be given any other meaning, 
considering the manner in which it 
was used in the statute, than that the 
total sum or amount of an award pay- 
able in installments over a period of 
time can be recovered by the employ- 
er when it becomes fixed and pay- 
able.” Bauer vy. Rusetos & Co., su- 
pra. 


78. Bauer v. Rusetos & Co., supra. 
79. Bauer v. Rusetos & Co., supra. 
80. See infra §§ 1647, 1652. 


81. Bauer v. Rusetos & Co., supra. 
See Friebel v. Chicago City Ry. Co., 
117 N.E. 467, 280 Ill. 76 (recognizing 
rule). 


82. See case infra this’ note. 
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shall, on application, allow as a first lien against 
any judgment of the employee against a person oth- 
er than the employer the amount of the employer’s 
expenditures for compensation, the employer should 
assert his lien before the verdict or judgment is en- 
tered,®? or, at least, before satisfaction of the judg- 


ment.®4 


Failure of employer or insurer to sue. 
provision permitting the employee to sue if employ- 
er or insurer does not sue within a specified time after 
demand,®*> employee need not await the expiration 
of the specified period before suing where there is 
an express waiver by the employer or insurer of the 


right to sue.*® 


[§ 1616] (b) Limitations of Actions.6* Usually, 


[a] Im Minnesota (1) under a pro- 
vision that, if the employee or his 
dependents shall elect to receive com- 
pensation from the employer, then 
the latter shall be subrogated to the 
right of the employee or his depend- 
ents to recover against a person other 
than the employer, who is also sub- 
ject to the compensation act, and may 
bring legal proceeding against such 
person and recover the aggregate 
amount of compensation payable by 
him to such employee or his depend- 
ents, an employer against whom an 
award of periodical payments is made 
under the compensation act in favor 
of an employee or dependent, where 
the injury or death was caused by the 
negligence of a third person, all be- 
ing under the compensation act, may 
have an award against the third per- 
son like that which the employee or 
dependent might have had (Metro- 
politan Milk Co. v. Minneapolis St. 
Ry. Co., 183 N.W. 830, 149 Minn. 181), 
(2) and need not await the payment 
of the entire amount due on the 
award against him before having his 
rights against the third person fixed 
and determined (Metropolitan Milk 
Co. v. Minneapolis St. Ry. Co., supra). 


83. Lidberg v. E. T. Leiter & Son, 
2 P.(2d) 526, 116 Cal.App. 312. 


84, Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


85. Right of employee or represen- 
tative in general see supra § 1603. 


86. Foster v. Congress Square Ho- 
tel me 145 A. 400, 128 Me. 50, 67 A.L. 
R. 239. 


87. As to whether new cause of ac- 
tion created see supra § 1593. 


88. Joseph Schlitz Brewing Co. v. 
Chicago Rys. Co., 188 N.H. 658, 307 
fll. 332; Employers’ Liability Assur. 
Corporation v. Indianapolis & Cincin- 
nati Traetion Co., 142 N.E. 856, 144 
N.E. 615, 195 Ind. 91; U. S. Fidelity 
& Guaranty Co. v. Biue Diamond 
Coal Co., (Va.) 170 S.E. 728. See Salt 
Lake City v. Industrial Commission, 


(Utah) 17 P.(2d) 239 (apparently 
recognizing rule). 

[a] Collection of indemnity.— 
Under a provision that, if compen- 


sation is awarded under the act, the 
employer, having paid compensation 
or having become liable therefor, may 


collect in his own name or that of the |’ 


injured employee from the other per- 
son in whom legal liability for dam- 
ages exists, the indemnity paid or 
payable to the injured employee and a 
general provision that “employer” 
Shall include insurer so far as appli- 
cable, the statute of limitations ap- 
plicable to an action by insurer is the 
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in an action by or on behalf of an employer or an 
insurer to enforce the liability of a person who has 
caused the injury or death of an employee, the 
applicable statute of limitations is the same as that 
which would be applicable if the action were brought 
by the injured employee,®® or, in case of the death of 


the employee, by the dependents or the personal 


Under a 


general statute applicable to inju- 
ries to the person. Employers’ Lia- 
bility Assur. Corporation v. Indian- 
apolis & Cincinnati Traction Co., 144 
N.E. 615, 195 Ind. 91, 142 N.E. 856 
(two-year statute). 


[b] Subrogation.—Under a _ pro- 
vision that the right of an employee 
or personal representative to recover 
against a person other than the em- 
ployer or his employees “shall be sub- 
rogated to the employer,” the same 
statute of limitations applies to an 
action by the employer as would ap- 
ply to an action by the injured em- 
ployee. Joseph Schlitz Brewing Co. 
v. Chicago Rys. Co., 138 N.E. 658, 307 
Tll. 322 (two-year statute); Bauer v. 
Sakai & Co., 138 N.E. 206, 306 Ill. 


[c] Assignment.—(1) Under pro- 
visions that the acceptance of an 
award operates aS an assignment to 
the employer of any right to recover 
damages which the employee may 
have against a third person and that 
insurer who pays, or assumes lia- 
bility for, compensation shall be sub- 
rogated to the rights of the employee, 
the period of limitation applicable is 
not that applicable to actions on im- 
plied contracts. U. S. Fidelity & 
Guaranty Co. v. Blue Diamond Coal 
Co., (Va.) 170 S.E. 728. (2) In such 
case a general provision fixing the 
period in the case of a personal action 
which is not of such a nature that it 
may be brought by or against the rep- 
resentative of a party who dies gov- 
erns. U.S. Fidelity & Guaranty Co., 
v. Blue Diamond Coal Co., supra (one 
year under Code § 5818). 


89. Fidelity & Casualty Co. of New 
York v. St. Paul Gas Light Co., 188 
N.W. 265, 152 Minn. 197. But see Star 
Brewing Co. v. Cleveland, C., C. & St. 
L. Ry. Co., 275 F. 330 (holding that a 
right of action of an employer under 
the first part of § 29 of the Illinois 
act, in respect of the death of an 
employee, is a new and independent 
right of action created by the act and, 
therefore, that the limitation of five 
years is applicable); Elaborated 
Ready Roofing Co. v. Chicago & West- 
ern Indiana R. Co., 222 Ill.App. 181 
(where the view was taken that the 
five-year period for actions for which 
no specific period was prescribed ap- 
plied). 


[a] Subrogation.—In an action by 
an insurer, whose right of subroga- 
tion was recognized, under a provision 
that, if the employee or his depend- 
ents elect to receive compensation 
from the employer, then the latter 
shall be subrogated to the right of 
the employee or his dependents to re- 
cover against a person other than the 


representative of the deceased employee,*® and the 
statute begins to run from the date of the injury. 
In some cases, however, the applicable provision has 
been so construed as to effect either a postponement 
of the accrual of the cause of action until a de- 
termination in the compensation proceeding or a sus- 
pension of the running of the 
tions until such determination.°? 
taken that the statute of limitations applicable to 


90 


tatute of limita- 
he view has been 


employer who is also subject to the 
compensation act, and may bring legal 
proceedings against such person and 
recover compensation payable, the 
period prescribed by the statute pro- 
viding for an action for wrongful 
death applies where the action by in- 
surer is based on the death of an 
employee. Fidelity & Casualty Co. 
of New York v. St. Paul Gas Light 
Co., 188 N.W. 265, 152 Minn. 197. 


[b] Assignment.—W here an 
award of compensation to dependents 
of a deceased employee operates as 
an assignment to the insurance car- 
rier of the cause of action against a 
third person for the death of the em- 
ployee, the view has been taken that 
the period of limitation prescribed 
in the general statute creating a 
cause of action for wrongful death 
applies. Exchange, Mut. Indemnity 
Ins. Co. vy. Centraf Hudson Gas & 
Blectric Co., 152 N.E. 470, 243 N.Y. 
75; Streeter v. Graham & Norton Co., 
259 N.Y.S. 14, 144 Misc. 516 [aff 262 
N.Y.S. 16, 287 App.Div. 258]. Con- 
tra Bennett v. Page Bros., 189 N.Y.S. 
529, 197 App.Div. 745. 


90. Joseph Schlitz Brewing Co. v. 
Chicago Rys. Co., 138 N.E. 658, 307 
Ill. 322; Employers’ Liability Assur. 
Corporation v. Indianapolis & Cin- 
cinnati Traction Co., 142 N.E. 856, 144 
N.E. 615, 195 Ind. 91. But see Elab- 
orated Ready Reofing Co. v. Chicago 
& Western Indiana Railroad Co., 222 
Ill.App. 181 (holding, in an action by 
the employer based on the death of an 
employee against one who was sub- 
ject to the act, that the statute of 
limitations commenced to run as soon 
as the amount of compensation was 
fixed and determined); Employers’ 
Liability Assur. Corporation v. In- 
dianapolis & Cincinnati Traction Co., 
(Ind.App.) 139 N.B. 200 (where the 
view was taken that the right of 
action did not accrue until compensa- 
tion had been paid). 


[a] Thus an action commenced 
within two years after paying the 
last installment of compensation but 
not within two years after the injury 
was inflicted was barred. Employ- 
ers’ Liability Assur. Corporation v. 
Indianapolis & Cincinnati Traction 
coe 144 N.E. 615, 195 Ind. 91, 142 N.E. 


91. See cases infra this note; and 
Bethlehem Steel Co. v. Raymond Con- 
crete Pile Co., 118 A. 279, 287, 141 Md. 
67 (where the court said: “A suit 
under Lord Campbell’s Act must be 
brought within 12 months after the 
death of the party, while under the 
Compensation Act there is no such 
requirement, as to the excess an em- 
ployer is authorized to recover’’). 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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an action based on a liability created by statute ap- 
plies in an aetion by an employee based on the as- 
signment to him by insurer of the cause of action 
against defendant by reason of the payment of com- 
pensation.®? 


Intervention. Where insurer authorized to bring 
the action has instituted an action prior to the ex- 
piration of the period of limitation, the propriety 
of the filing by an injured employee, who is not a nec- 
essary party to the action,®? of a complaint in in- 
tervention which presents no new issue, after the 
expiration of such period, has been recognized.** 
So where an action against a person other than the 
employer, in the name of an employee, is actually 
brought for the benefit of the employee and insurer 
at insurer’s instance and request and insurer is 
therefore a real party in interest, insurer’s right to 
intervene by petition is not barred although made 
after the period of limitation has expired where the 
original action was brought within such period.*® 


Dismissal or nonsuit in action by employee or de- 
pendents. Under some acts, where an employee who 
elects to bring an action against a third person per- 
mits a dismissal of the action for default, and the 
statute of limitations has run before insurer has 
knowledge of the dismissal, insurer loses his right 
to bring an action against the third person.®® 
Where, however, after the period of limitation has 
expired, insurer who has paid compensation is prop- 
erly admitted as party plaintiff to an action against 
a third person by one claiming as widow and sole 
heir of a deceased employee, the view has been taken 
that the fact that subsequently there is a judgment 


supra). 


[a] In Texas (1) where the ag ete 
[b] 


gives the employee the option to pro- 
ceed either against insurer for com- 
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In Washington, under a provi- 
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of nonsuit as to the widow, from which she does not 
appeal, does not prevent insurer’s continued prosecu- 
tion of the action.®7 


Action against municipal corporation. In Eng- 
land the limitation contained in the Publie Author- 
ities Protection Act does not apply to an action for 
indemnity brought by an employer against a munici- 
pal corporation.°® 


Amendment of pleading or record. It seems that 
if an amended declaration filed by the employer after 
he has been substituted for the personal representa- 
tive of the deceased employee and after the expira- 
tion of the period of limitation states a different 
cause of action from that stated in the declaration of 
the personal representative, the action is barred.°® 
Where, after the period of limitation has expired, 
insurer is properly admitted as a party plaintiff to 
an action by one claiming as widow and sole heir 
of deceased employee and there is subsequently a 
judgment of nonsuit as to the widow, insurer may 
amend the complaint so as to bring in missing heirs, 
where there is nothing to indicate that the original 
plaintiff fraudulently omitted to bring in such heirs 
and the attorneys for both plaintiffs had no knowl- 
edge of such heirs until immediately before the 
amendment was sought.t While an amendment of 
a notice of motion in an action in the name of the 
employee to show that the employer is suing in the 
name of the employee may be appropriate where the 
employer may maintain an action in the name of the 
employee,* such amendment does not constitute the 
institution of a new action which will permit the in- 
treery oD of the plea of the statute of limitations.* 


tion of any such Act, duty, or author- 
ity, the following provisions shall 
have effect: (a) The action, prose- 


pensation or against a third person 
for damages, but not against both, 
and provides that, if compensation is 
claimed, insurer shall be subrogated 
to the right of the employee against 
a person other than the employer in 
so far as may be necessary, and that 
the excess recovered over the com- 
pensation paid or assumed and costs 
shall be paid to the employee, the 
view has been taken that a cause of 
action against a person other than 
the employer does not accrue and the 
statute of limitations does not com- 
mence to run until a final judgment 
for compensation in favor of the in- 
jured employee is entered where in- 
surer contests the claim for com- 
pensation, and where the cause of 
action is one on behalf of either in- 
surer (Fidelity Union Casualty Co. v. 
Texas Power & Light Co., (Civ.App.) 
35 S.W.(2d) 782) (2) or of the em- 
ployee (Fidelity Union Casualty Co. 
v. Texas Power & Light Co., supra). 
(3) Moreover, the view has been tak- 
en that even though the statute of 
limitations commences to run in such 
case when the injuries are received, in 
view of the fact that the act denies 
to the employee who claims compen- 
sation the right to institute an ac- 
tion against a third person for the 
amount of damages not covered by 
compensation until he prosecutes his 
claim for compensation to a final 
and successful conclusion, the run- 
ning of the statute of limitations is 
suspended until such conclusion in 
respect of the claim of both insurer 
(Fidelity Union Casualty Co. v. Tex- 
as Power & Light Co., supra) (4) 
and of the employee (Fidelity Union 
Casualty Co. v. Texas Power & Light 


sion that, if the employee takes un- 
der the compensation act, the cause of 
action against a person not in the 
Same employ shall be assigned to the 
state for the benefit of the accident 
fund, the cause of action by the state 
against the person not in the same 
employ accrues and the statute of 
limitations begins to run when the 
widow of a deceased employee elects 
to take under the act and her claim 
for compensation is. approved. State 
v. Cowlitz County, 262 P,. 977, 146 
Wash. 305. 


92. Morris v. Standard Oil Co., 
252 P. 605, 200 Cal. 210. 
93. Employee as necessary or 


ae bege party in general see infra § 


94. State Compensation Ins. Fund 
v. Allen, 285 P. 1053, 104 Cal.App. 400. 


95. Berry v. Irwin, 6 S.W.(2d) 705, 
224 Ky. 565. 


96. McKee v. White, 218 N.Y.S. 215, 
oe ADD. . 300 [aff 155 N.E. 918, 244 


97. ez v. Pacific Electric Ry. 
Cos 269° °P: 685, 93 Cal.App. 196. 


98. Tuckwood vy. Rotherham Cor- 
poration, [1921] 1 K.B. 526. 


[a] 56 & 57 Vict. c 61 § 1, pro- 
viding that ‘‘where . - any ac- 
tion, prosecution, or other proceed- 
ing is commenced in the United 
Kingdom against any person for any 
act done in pursuance, or execution, 
or intended execution of any Act of 
Parliament, or of any public duty or 
authority, or in respect of any al- 
leged neglect or default in the execu- 


cution, or proceeding shall not lie or 
be instituted unless it is commenced 
within six months next after the act, 
neglect, or default complained of, or, 
in case of a continuance of injury or 
damage, within six months next after 
the ceasing thereof,” does not apply 
to an action for indemnity brought by 
an employer against a municipal cor- 
poration. Tuckwood vy. Rotherham 
Corporation, [1921] 1 K.B. 526, 527. 


99. See case infra this note. 


{a] In Tllinois, while the declara- 
tion of the personal representative 
which made no reference to the em- 
ployment did not state a cause of ac- 
tion arising under Workmen’s Com- 
pensation Act § 29, although defend- 
ant set up the plea that the employ- 
er, the deceased employee, and de- 
fendant were all subject to the act 
and that the personal representative 
had received compensation, the decla- 
ration of the employer as. substi- 
tuted plaintiff which set up that the 
employer, the deceased employee, and 
defendant were subject to the act 
and that the personal representative 
had made a claim for compensation, 
and sought to recover the amount of 
compensation, did state a cause of 
action under ‘such section, so that in 
respect of the running of "the Statute 
of limitations different causes of ac- 
tion were stated. Blaborated Ready 
Roofing Co. v. Chicago & Western In- 
diana R. Co., 222 Ill.App. 181. 


1. Lopez v. Pacific Electric Ry. 
Co., 269 PB. 685, 98 Cal.App. 196. 
2. See infra § 1619. 


3. Smith v. Virginia R. & 


Power 
Co., 181 S.E. 440, 144 Va. 169. 
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Tn an action by the widow of a deceased employee, 
the propriety of permitting the amendment of the 
record, after the statute has run, to show that the 
action is for the benefit of the widow and of the em- 
ployer who is entitled to subrogation under the act 
has been recognized.* 


Provision fixing time for filing compensation claim. 
Under provisions for assignment and subrogation, an- 
other provision barring the right to compensation if 
a claim is not filed within a specified time after the 
accident has no application in an action by insured.® 


Provision permitting action by employee or de- 
pendents on failure of employer or insurer to sue. 
A provision that, if the employer or insurer who is 
entitled to enforce the liability of a person other 
than the employer shall not within a specified time 
from the passage of the award start proceedings to 
enforce such liability, the injured employee or, in 
case of death, his dependents, may enforce the liabil- 
ity of such other person does not restrict to such 
specified period the employer’s or insurer’s right to 


bring an action.® 
a « 


In Louisiana, where the view is taken that the em- 
ployer has two causes of action,’ the statute of lim- 
itations applicable if the employee had sued for the 
wrong applies where the employer seeks to enforce 
rights acquired under the subrogation provision of 
the act® but the statute applicable to the action for 
indemnity, independent of the act, is that which is 
applicable to actions’on implied contracts.® 


[§ 1617] (4) Partiest°—(a) In General. Gener- 
al rules ag to parties to a civil action’? apply in an 
action by, or on behalf of, an employee, dependents, 
personal representative, an employer, or insurer 
against a third person wrongdoer.’? Notwithstand- 
ing the employer is entitled to subrogation under the 
act, an injured employee,?? or, in case of the death of 
the employee, the personal representative or depend- 
ents of such employee,!* who under the act, have, or 
may have, a beneficial interest in the amount recover- 
ed from the third person wrongdoer, may. according 


4 Gentile v. Philadelphia & R. 12. 
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See eases infra this section; 
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to some cases, bring an action in his own name as a 
real party in interest.1° The rule is otherwise where, 
under the provision involved, compensation is re- 
ceived and the personal representative has no cause 
of action against the wrongdoer for the death of an 
employee.t® So some acts do not contemplate an ac- 
tion by dependents of an employee who have obtain- 
ed an award even though the action is brought in the 
name of the employer and the dependents may have 
a beneficial interest in the amount recovered.** 
Where the act provides that if compensation is paid, 
the insurer may enforce in the name of the employee 
or in its own name and for its own benefit the labil- 
ity of a person other than the employer, the view has 
been taken that, as in the ordinary case of an action 
at law brought in the name of an assignor of a cause 
of action, it is immaterial whether plaintiff em- 
ployee is the real party in interest or is a nominal 
party suing for the benefit of another;1® and a like 
rule has been recognized in respect of the status of 
the personal representative of a deceased em- 
ployee.t® Notwithstanding a provision for subroga- 
tion of the employer to the rights of dependents of a 


“deceased employee, it has been held that the personal 


representative, and not the employer, is the proper 
person to sue for the death of the employee;?° and 
it has been held that the legal representative of an 
employee of the United States is the proper party to 
sue for the death of such employee notwithstanding 
compensation has been paid under the Federal Km- 
ployers’ Compensation Act where an assignment to 
the United States of the cause of action against the 
third person wrongdoer was neither made nor re- 
quired by the compensation commission.” So it 
has been held that a soldier of the United States 
army who had received compensation under the War 
Risk Insurance Act was entitled to maintain an ac- 
tion in his own name, as a real party in interest, 
against a negligent third person.?? 


What constitutes joinder. Granting to insurer a 
lien on the judgment recovered by the personal rep- 
resentative of a deceased employee, pursuant to a 
provision of a compensation act, does not amount to 


act, were involved and judgment 


Ry, Co,, 118 A. 223, 274 Pa, 335. 


5. U.S. Fidelity & Guaranty Co. v. 
Blue Diamond Coal Co., (Va.) 170 S.E. 
728. 


6. Western Maryland Ry. Co. v. 
Employers’ Liability Assur. Corpora- 
tion, 161 A. 5, 163 Md. 97; State v. 
Francis, 134 A. 26, 151 Md. 147. 


7. See supra § 1613. 


8. Foster & Glassell Co. v. Knight 
Bros., 93 So. 913, 152 La. 596. 


[a] Thus the action, in so far as 
it asserted the right of the employee, 
under the subrogation created by the 
act, was prescribed within one year 
from the date of the injury to the 
employee. Foster & Glassell Co. v. 
Knight Bros., 93 So. 913, 152 La. 596. 


9. Foster & Glassell Co. y. Knight 
Bros., supra. ; 


10. Exclusive and concurrent right 
to sue in general see supra § 1602. 


11. See Parties 47 C.J. p 1. 


In action for wrongful death see 
Death §§ 115-128. 


and § 1618 et seq. 


13. Sylcox v. National Lead Co., 
88 S.W.(2d) 497, 225 Mo.App. 543; 
Langsten v. Selden-Breck Const. Co., 
37 S.W.(2d) 474, 225 Mo.App. 531; 
McKenzie v. Missouri Stables, Inc., 
34 S.W.(2d) 136, 225 Mo.App. 64; 
Epting v. Nees, (Tex.Civ.App.) 25 S. 
W.(2d) 717. 


14. McGuigan v. Allen, 206 N.W. 
714, 165 Minn. 390 (where the action 
was against a person who was not 
subject to the compensation and Gen. 
St. [1923] § 4291 par 2 was involved); 
Scalise v. KF. M. Venzie & Co., 152 A. 
90, 301 Pa. 315. 


15. Sylcox v. National Lead Co., 
38 S.W.(2d) 497, 225 Mo.App. 543; 
Langsten v. Selden-Breck Const. Co., 
37 S.W.(2d) 474, 225 Mo.App. 531; 
McKenzie v. Missouri Stables, Inc., 
34 S.W.(2d) 186, 225 Mo.App. 64. 


16. Prebeck vy. Village of Hibbing, 
240 N.W. 890, 185 Minn. 308 (where 
portions of Gen. St. [1923] § 4291, 
applicable where defendant wrongdo- 
er was subject to the compensation 


against plaintiff on the pleadings was 
properly granted). 


17. Bethlehem Steel Co. v. Ray- 
mond Concrete Pile Co., 118 A. 279, 
141 Md. 67 (prior to amendment by L. 
[1920] @ 456 § 4). 


18. Becker v. Eastern Massachu- 
setts St. Ry. Co., 181 N.E. 757, 279 
Mass. 435. See Murray vy. Rossmeisl, 
187 N.E. 622 (as to right of employee 
to prosecute action). 


Action by assignor in general see 
Assignments § 175. 


19. Chaves v. Weeks, 136 N.E. 
242 Mass. 156. ee 


20. Luckey v. Union Pac. R. Co., 
219 N.W. 802, 117 Neb. 85 (where the 
appeal did not require consideration 
of statutory provisions involving dis- 
tribution of the recovered fund 
among the beneficiaries). 


21. Chiles v. Rohl, 201 N.W. 
47 S.D. 580. nak 


22. Gould v. Chicago, B. & Q. R. 
Co., 290 S.W. 135, 315 Mo. 718. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a joinder of insurer with the personal representative 


in recovering judgment.?° 


[§ 1618] (b) Action in Name of Employer or In- 
By the express terms of some acts an em- 
ployer?‘ or insurer?® may enforce in his or its own 
name rights against a third person who causes the 
injury to an employee, and even in the absence of spe- 
cific permission or authorization, the right of the em- 
ployer?® or insurer2? to maintain an action’ in his or 
its own name against a third person causing the inju- 
ry to, or death of, the employee has been recognized, 


surer. 


23. Reutenik v. Gibson Packing 
Co;, 231 P.: 773, 132 Wash. 108, 37 
A.L.R. 830 (where the compensation 
act of California. was under consid- 
eration in an action by the personal 
representative in the state of Wash- 
ington). 


24. See statutory provisions. 


[a] Statute construed see Stack- 
pole v. Pacific Gas & Electric Co., 186 
eg 181 Cal. 700 (St. [1913] p 295 


25. 


[a] Statutes construed or applied 
see Morris vy. Standard Oil Co., 252 P. 
605, 200 Cal. 210; Stackpole v. Pacific 
Gas & Electric Co., 186 P. 354, 181 Cal. 
700; State: Compensation Ins. Fund 
v. Allen, 285 P. 1058, 104 Cal.App. 400 
(in all three cases St. [1913] p 295 
§ 31 was involved). 


26. AXtna Life Ins. Co. v. Moses, 
BaeerCt. 281, 287) U.S: 15304 77" ed. 
477 [rev 61 App.D.C. 74, 57 F.(2d) 
440]; Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481; Smith v. Port 
Huron Gas & Electric Co., 187 N.W. 
292, 217 Mich. 519; General Box Co. 
v. Missouri Utilities Co., (Mo.) 55 S, 
W.(2d) 442; McKenzie v. Missouri 
Stables, Inc., 34 S.W.(2d) 136, 225 Mo. 
App. 64. 


[a] Provision for subrogation.— 
(1) Under a provision that an em- 
’ ployer who pays, or becomes liable to 
pay, compensation shall be subrogat- 
ed to the rights of the employee to 
recover against a person other than 
the employer, the right of the em- 
ployer who has paid, or has become 
liable to pay, compensation to main- 
tain in his own name an action 
against such person has been recog- 
nized. Fournier v. Great Atlantic 
& Pacific Tea Co., 148 A. 147, 128 Me. 
398, 68 A.L.R. 481; Travelers’ Ins. 
Go. v. Foss, 130 A. 210, 124 Me. 399. 
(2) Under a provision that. the em- 
ployer shall be subrogated to the 
rights of the dependents against the 
third person who is liable for the 
death of an employee, the right of an 
employer to maintain an action in 
his own name against the third 
person for such death has been 
recognized where the dependents 
who were entitled to, and accepted, 
compensation were such as had a 
cause of action under the death stat- 
ute. Superior Minerals Co. v. Mis- 
souri Pac. R. Co., (Mo.App.) 45 S.W. 
(2a) 912 [cert quashed 59 S.W.(2d) 
690]. See General Box Co. v. Mis- 
souri Utilities Co., (Mo.) 55 S.W.(2d) 
442 (apparently recognizing rule). 


[b] Provision for assignment.— 
(1) Where, by the terms of the act, 
the acceptance of compensation op- 
erates as an assignment to the em- 
ployer of the right of the person en- 
titled to compensation to recover dam- 
ages against a third person, the right 
of the employer to enforce in his own 
name the rights so conferred has been 


See statutory provisions. 
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but under some acts the right is subject to certain lim- 


itations.28 Some acts expressly permit the employer 


recognized even though the right to 
sue in his own name is not expressly 
conferred. Adtna Life Ins. Co. Vv. 
Moses, 53 S.Ct. 231, 287 U.S. 530, 77 
L.Ed. 477 [rev 57 F.(2d) 440, 61 App. 
PiGis wen (2). Under. the Long- 
shoremen’s and Harbor Workers’ Act, 
made applicable to the District of 
Columbia as a workmen’s compensa- 
tion law by the act of May 17, 1928 
(45 U. S. St. at L. p 600 c 612), which 
provides in § 33 (USCA tit 33 § 9383) 
that the acceptance of compensation 
shall operate as an assignment to the 
employer of all right of the person 
entitled to compensation to recover 
damages against such third person 
and that out of the amount recovered 
the employer shall pay to the person 
entitled to compensation or to the 
representative the excess over ex- 
penses, benefits furnished by him, and 
compensation paid and payable, the 
right of the employer to prosecute 
in his own name the action for wrong- 
ful death of an employee against a 
third person has been recognized. 
itna Life Ins. Co. v. Moses, supra. 
(3) In such case, under the common- 
law rule, defendant third person may 
not successfully complain that the 
employer indicates the beneficial in- 
terest of his insurer, and of the per- 
sonal representative of the deceased 
employee, who is the sole person en- 
titled to compensation, by bringing 
the action to their use as well as to 
his own. Attna Life Ins. Co. v. Mo- 
ses, supra. 


[c] Provision for enforcement of 
liability.—Under a provision that, if 
compensation is paid under the com- 
pensation act, the employer may en- 
force for his benefit or for that of the 
insurance carrier the liability of a 
person other than the employer, the 
right of the employer to proceed in 
his own name has been recognized. 
Smith v. Port Huron Gas & Electric 
Co., 187 N.W: 292, 217 Mich. 519. 


27. See cases infra note 28; Em- 
ployers’ Liability Assur. Corporation 
v. Indianapolis & C. Traction Co., 
(Ind.App.) 139 N.E. 200 [remanded 
to Sup Ct and decided on other 
grounds 144 N.B. 615, 195 Ind. 91, 142 
N.E. 856]. 


28. See cases infra this note. 


[a] In New York (1) under a pro- 
vision that the awarding of compen- 
sation shall operate as an assignment 
to the person liable for compensation 
of the cause of action against a third 
perron, an action in the name of the 
insurance carrier for wrongful death 
of an employee is available to such 
earyier only when compensation is 
payavle to all persons who would be 
entitled to the benefit of a recovery 
under the death act. Liberty Mut. 
Ins. Co. v. American Incinerator Co., 
51 F.(2d) 739; U.S. Fidelity & Guar- 
anty Co. v. Graham & Norton Co., 171 
N.E. 903, 254 N.Y. 50. (2) Wherea 
child or certain children of the de- 
ceased employee were over eighteen 
years of age and therefore not en- 


or insurer to proceed either in his or its own or in the 
name of the employee.?® 
that, if compensation is claimed and awarded, any 
employer may enforce for the benefit of the insurer 
the liability of a third person, the fact that the ac- 
tion is in the name of the employer for the benefit 
of the insurer and of the injured employee, if not in 
strict compliance with the act, has been considered 
immaterial where the act expressly directs the appli- 


Where the act provided 


titled to share in death benefits un- 
der N. Y. Workmen’s Compensation 
Act § 16, the insurance carrier could 
not maintain an action in his own 
name under § 29 of the act against 
the third person who caused the in- 
jury (Liberty Mut. Ins. Co. v. Ameri- 
can Incinerator Co., supra; U. S. 
Fidelity & Guaranty Co. v. Graham & 
Norton Co., supra; Potter v. New 
York, O. & W. Ry. Co., 253 N.Y.S. 394, 
233 App.Div. 578 [aff 185 N.E. 708, 261 
N.Y. 489]), (83) otherwise the insur- 
ance carrier would be splitting for its 
own benefit the cause of action which 
the personal representative has for. 
the benefit of all next of kin (Liberty 
Mut. Ins. Co. v. American Incinerator 
Co., supra; U. S. Fidelity & Guaranty 
Co., v. Graham & Norton Co., supra). 
(4) Where there are next of kin en- 
titled to benefits under the death stat- 
ute other than dependents who are 
entitled to compensation, the insur- 
ance carrier, like any other benefi- 
clary, must prosecute the action 
through the legal representative as 
the statutory trustee. Matter of .Zir- 
pola, Ine. v. Casselman, Inc., 148 N.E. 
222, 287 N.Y. 367; S. Fidelity & 
Guaranty Co. v. Graham & Norton 
Co., supra; Potter v. New York, O. 
& W. Ry. Co., supra; Streeter v. Gra- 
ham & Norton Co., 259 N.Y.S. 14, 144 
Misc. 516 [aff 262 N.Y.S. 16, 237 App. 
Div. 258]. (5) The carrier may, it 
seems, bring an action in its own 
name if dependents who elect to take 
compensation are the only next of 
kin. Matter of Zirpola, Inc. v. Cas- 
selman, Inc., supra. (6) Under Work- 
men’s Compensation Act § 29, when it 
provided that, if there is an election 
to take.compensation, the cause of ac- 
tion against a person not in the same 
employ shall be assigned to the per- 
son liable for compensation, the right 
of the insurance carrier to maintain 
an action in its own name was upheld 
where the dependents elected to take 
compensation, assigned the cause of 
action, and such dependents were the 
only next of kin. Travelers’ Ins. €o, 
v. Louis Padula Co., 121 N.E. 348, 224 
N.Y. 397, 121 N.E. 894, 225 N.Y. 638. 
(7) In such case it was error to dis- 
miss an action brought by the insur- 
ance carrier on the ground that the 
provision of the code of civil pro- 
cedure for an action for wrongful 
death required the action to be 
brought by the personal representa- 
tive of the deceased employee. Travy- 
elers’ Ins. Co. v. Louis Padula Co., 
supra. (8) Where, pending an action’ 
by the personal representative for the 
death of an employee, brought in New 
Hampshire where the cause of action 
arose, plaintiff, apparently as the sole 
beneficiary of deceased employee, ap- 
plied for and obtained compensation 
under the New York act, the propriety 
of further maintaining the action in 
the name of the personal represent- 
ative for the insurer’s use and bene- 
fit was recognized where the personal 
representative did not dispute the in- 
surer’s position as assignee. Saloshin 
v. Houle, 155 A. 47, 85 N.H. 126. 


29. See infra § 1619. 
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cation of the amount recoverable.*°® 


Plaintiff as trustee. 


trustee of an express trust.2?— - 


As between employer and insurer. 
against the third person wrongdoer are by the ex- 
press terms of the act conferred on the employer, he 
may bring an action in his own name against the 


Where under the act either 
the employer or the employee may sue and both the 
employer and the employee or the employee’s depend- 
ents have a beneficial interest in the recovery, the 
employer who sues does so, in part at least, as the 
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has paid, or assumed liability to pay, compensation.** 


Furthermore, where the act provides that if eompen- 
sation is paid under the act, the employer may en- 
force for his benefit or for that of the insurer carry- 
ing the risk the liability of a person other than the 
employer, the right of the insurer to maintain an ac- 
tion in its own name against such third person has 


been denied.?* Notwithstanding a provision for the 


Where rights 


wrongdoer notwithstanding the employer carries 


iasurance.*2 So, where the right of the insurer to 
maintain the action depends on its payment of, or as- 
sumption of liability to pay, compensation, an em- 
ployer who has paid compensation may maintain the 
action in the absence of a showing that the insurer 


30. Bethlehem Steel Co. v. Variety 
Tron & Steel Co., 115 A. 59, 139 Md. 
313, 31 A.L.R. 1021. 


Apportionment, distribution, and 
priorities in general see infra § 1658. 


31. General Box Co. v. Missouri 
Utilities Co., (Mo.) 55 S.W.(2d) 442; 
McKenzie v. Missouri Stables, Inc., 34 
S.W.(2d) 136, 225 Mo.App. 64. 


[a] Trustee for employee or de- 
pendents.—(1) Employer who sues 
is trustee in’ respect of the surplus, 
after he is indemnified, either for the 
employee (General Box Co. v. Mis- 
souri Utilities Co., (Mo.) 55 S.W.(2d) 
442: McKenzie v. Missouri Stables, 
Inc., 34 S.W.(2d) 136, 225 Mo.App. 
64) (2) or for the dependents of the 
employee (General Box Co. Vv. Mis- 
souri Utilities Co., supra). 


Bo Glan Dewit Cos )v. Central 
Lime & Cement Co., 250 Ill.App. 161, 
164; Marshall-Jackson COrrva Jeffery, 
166 N.W. 647, 167 Wis. 63 (construing 
illinois Workmen’s Compensation Act 
§ 29). 


“yen though a suit by the insur- 
ance company as subrogee, or by the 
plaintiff [employer] for the use of 
the insurance company, might have 
been brought, it does not follow that 
the plaintiff did not have the right 
to avail itself of the power given by 
paragraph 229, . and expressed 
in the words, ‘such employer may 
bring legal proceedings against such 
other person to recover the damages 
sustained in an amount. . . of 
compensation payable under this Act, 
by reason of the injury_or death of 
such employee.’ ’”’ C. J. DeWit Co. v. 
Central Lime & Cement Co., supra. 


33. Western States Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 735, 
LZ Cals 140, 


34. Michigan Employers’ Casualty 
Co. v. Doucette, 188 N.W. 507, 218 
Mich. 363. 


[a] Subsequent general statute as 
to action in name of real party in in- 
terest.—(1) The rule has been ap- 
plied notwithstanding the enactment, 
after the enactment of the Work- 
men’s Compensation Act, of a general 
statute providing that every action 
shall be prosecuted in the name of the 
real party in interest. Michigan Em- 
ployers’ Casualty Co. v. Doucette, 188 
N.W. 507, 218 Mich. 363. (2) It isa 
general rule that special legislation 
is not affected by a later statute of 
general application unless the legisla- 
tive intent is clearly apparent. Michi- 
gan Employers’ Casualty Co, v. Dou- 
cette, supra (where it was said that 


the Workmen’s Compensation Act is 
special legislation enacted for a 
specific purpose). 


35. City of Red Wing v. Hichinger, 
203 N.W. 622, 163 Minn. 54. 


[a] «Thus, Where an award of com- 
pensation was paid to an injured city 
employee by an insurance company, 
pursuant to a policy held by the city 
which paid nothing and suffered no 
damages, the city was not the real 
party in interest, and, in view of Gen. 
St. (1923) § 9165, requiring that ex- 
cept when otherwise expressly pro- 
vided every action shall be prosecuted 
in the name of the real party in in- 
terest, could not sue negligent third 
party causing injury. City of Red 
Wing v. Hichinger, 203 N.W. 622, 163 
Minn. 54 


36. See statutory provisions. 


[a] Im Mlinois (1) by the terms of 
Workmen’s Compensation Act § 29, 
where an employee proceeds for or re- 
ceives compensation, an action against 
a third person, who is not under the 
compensation act, may be prosecuted 
either in the name of the employer 
or in that of the employee, or the em- 
ployer may continue any suit begun in 
the name of such employee after his 
liability for compensation is fixed. 
O’Brien v. Chicago City Ry. Co., 137 
N.E. 214, 305 Ill. 244, 27 A.L.R. 479; 
Gones v. Fisher, 122 N.E. 95, 286 Ill. 
606; Moscarelli vy. Sheldon, 247 Ill. 
App. 352. (2) The propriety of an ac- 
tion by the administrator of a de- 
ceased employee for the use of the 
employer, against a person who was 
also within the act, has been recog- 
nized (Foglio v. City of Chicago, 229 
Tll. App. 472) (3) ina case in which the 
death of the employee occurred in 
the course of the performance of cer- 
tain work pursuant to a contract be- 
tween the employer and the defendant 
city (Foglio v. City of Chicago, su- 
pra), (4) notwithstanding the view 
usually taken that the common-law 
right of action of an employee against 
a person other than his employer for 
negligently injuring him in the course 
of his employment, where such other 
person is bound by the provisions of 
the compensation act, is abolished 
(see O’Brien v. Chicago City Ry. Co., 
137 N.E. 214, 305 Ill. 244, 27 A.L.R. 
479; and cases supra § 1559 text and 
note 15). 


37. See statutory provisions. 


[a] Particular provisions. — (1) 
Where an action against a third per- 
son is brought by an employee not 
only for his own benefit, but also for 
that of the employer or insurer, at 


subrogation of the employer, however, the right of 
the employer to maintain the action has been denied, 
on the ground that he is rot the real party in inter- 
est where compensation was paid by insurer.®° 


{§ 1619] (c) Action in Name of Employee, De- 
pendents, or Personal Representative on Behalf of 
Employer or Insurer. 
the employer®® or insurer*? to proceed either in his 
or its own name or in the name of the employee; 


Some actssexpressly permit 


the latter’s instance and request, and 
is prosecuted jointly by the employee 
and insurer, there is a substantial 
compliance with a provision that, if 
compensation is awarded, the employ- 
er or his insurance carrier shall have 
the right to recover in his or its own 
name or that of the injured employee 
from a third person. Berry v. Irwin, 
6 S.W.(2d)_ 705, 224 Ky. 565. (2) Ac- 
tion could be brought in the name of 
the employee under Rev. St. (1925) 
art 8307 § 6a, where the employee had 
assigned to insurer an interest pro 
tanto in any judgment he might ob- 
tain. Epting v. Nees, (Tex.Civ.App.) 
25 S.W.(2d) 717. (3) Under a pro- 
vision that the acceptance of an award 
of compensation shall operate as an 
assignment to the employer of any 
right to recover damages which an 
employee or his personal representa- 
tive may have against a person other 
than the employer, that the employer 
shall be subrogated to any such right 
and may enforce in his own name or in 
the name of the employee or his per- 
sonal representative the legal liabil- 
ity of the person other than the em- 
ployer, and that insured who pays or 
assumes liability to pay compensation 
shall be subrogated to the rights and 
duties of the employer, where an 
award of compensation for the death 
of ah employee ig made pending suit 
by the personal representative of such 
employee, the right of the insurance 
carrier to proceed with the prosecu- 
tion ef the action in the name of the 
personal representative for the use 
and benefit of the insurance carrier 
and of the personal representative has 
been recognized. Phifer v. Berry, 163 
S.E. 119, 202 N.C. 388. 


[b] Statement in writ.—(1) Under 
a provision that, if compensation is 
paid, insurer may enforce in the name 
of the employee or in its own name 
and for its own benefit the liability of 
a person other than the employer, the 
statement that the action is brought 
in the name of the employee for the 
benefit of insurer need not appear in 
the writ. Murray v. Rossmeisl, 
(Mass.) 187 N.E. 622; Becker v. 
Hastern Massachusetts St. Ry. Co., 
181 N.E. 757, 279 Mass. 435; Portland 
Gaslight Co. v. Ruud, 136 N.E. 75, 242 


Mass, 272. (2) As. to declaration see 
infra § 1627. ry 
[c] Municipal corporation.—A city 


which accepted the provisions of St. 
(1913) © 807 (Gen. L. c 152 §§ 69-75), 
and paid compensation under the com- 
pensation act to an injured employee, 
was entitled, under the act (St. [1913] 
ec 448 [Gen. L. c 152 § 15]), to main- 
tain against third persons in the em- 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 
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and, even in the absence of an express provision per- 
mitting the prosecution of an action against a third 
person in the name of the injured employee,** or of 


ployee’s name whatever rights he 
would have had if he had not accept- 
ed compensation and thereby waived 
his common-law rights. Hunt v. 
Zako, 137 N.E. 728, 243 Mass. 565. 


38. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481; Travelers’ Ins. Co. 
v. Foss, 130 A. 210, 124 Me. 399; Dona- 
hue v. Thorndike & Hix, 109 A. 187, 
119 Me. 20; Davis v. Central Ver- 
mont Ry. Co., 113 A. 539, 95 Vt. 180. 


[a] Provision for subrogation.— 
(1) Under a provision that, if compen- 
sation is claimed and awarded under 
the cempensation act, an employer 
having paid the compensation or hav- 
ing become liable therefor shall be 
subrogated to the rights of the em- 
ployee to recover against a person 
other than the employer, an employer 
who had paid, or has become liable to 
pay, compensation may bring an ac- 
tion against such person in the name 
of the employee for the benefit of the 
employer. Fournier v. Great Atlantic 
& Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481; Davis v. Central 
Vermont Ry. Co., 113 A. 539, 95 Vt. 
180. See Travelers’ Ins. Co. v. Foss, 
130 A. 210, 124 Me. 399 (recognizing 
rule). (2) Under such provision and 
a provision that the term “employer,” 
if the employer is insured, includes 
insurer, an action against a third per- 
son may properly be brought in the 
name of the injured employee who 
has elected to receive compensation, 
for the benefit of insurer which paid 
the compensation awarded. Donahue 
v. Thorndike & Hix, 109 A. 187, 119 
Me. 20. See Travelers’ Ins. Co. v. 
Foss, supra (recognizing rule). (3) 
Where a settlement was effected be- 
tween employer, employee, and insur- 
er, an action for the benefit of insurer 
was properly instituted in the name 
of the employee. Cullicut v. Burrill, 
115 A. 172, 120 Me. 419. (4) Where 
the designated plaintiff, who is the 
employee, declares in his writ that 
the action is brought for the benefit of 
the employer and that the award of 
compensation has been paid or liabil- 
ity therefor incurred by the employer, 
it is to be presumed that the employer, 
the real plaintiff, brings the action 
under its right of subrogation. Four- 
nier v. Great Atlantic & Pacific Tea 
Co., supra. 


{b] Im California (1) under the 
Compensation Act of 1913 (St. [1913] 
p 295 § $1), providing that the mak- 
ing of a lawful claim for compensa- 
tion shall operate as an assignment 
to the employer of rights of the em- 
ployee or his personal representative 
against a third person and permitting 
the employer to enforce rights in his 
own name, the propriety of bringing 
an action in the name of the em- 
ployee was reeognized although com- 
pensation had been paid (Carlson v. 
Diehl, 208 P. 156, 57 Cal.App. 731), 
(2) but the necessity for making the 
employer, or, under certain circum- 
stances, insurer, a party, was asserted 
(see infra § 1622). 


{c], In North Dakota under a pro- 
vision that if compensation is claimed 
and awarded the workmen’s compen- 
sation fund shall be subrogated to 
the rights of the injured employee 
against the tort-feasor, the action is 
to be brought by the workmen’s com- 
pensation bureau when compensation 
is elaimed and awarded. Tandsetter 
Maoh ons 217 N.W. 660, 56 N.D. 
392. 


{d] In Pennsylvania (1) under a 
provision that the employer shall be 
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subrogated to the right of the em- 
ployee against a third person to the 
extent of the compensation payable, 
an employer who pays compensation 
may institute an action in the em- 
ployee’s name if the employee does 
not sue.’ Scalise v. F. M. Venzie & 
Co., 152 A. 90, 301-Pa. 315... (2) The 
employer may appear as use-plaintiff 
(Scalise v. F. M. Venzie & Co., supra; 
Fillippin v. Richards-Kelly Co., 17 Pa. 
Dist.&Co. 187. See Smith v. Yellow 
Cab Co., 87 Pa.Super. 143 [aff 135 A. 
858, 288 Pa. 85] [where the employer 
appeared as a use-plaintiff]; Wilson 
v. Pittsburgh B. & I. Works, 85 Pa. 
Super. 537 [apparently recognizing 
rule]) (3) or as an additional party 
plaintiff (see infra § 1625). (4) It has 
been said that in an action by the em- 
ployee the statement should contain 
a declaration that the employee has 
sued for himself and the employer as 
their respective interests may appear. 
Weschler v. B. & L. E. Traction Co., 
6 Pa.Dist.&Co. 556. 


fe] In Utah (1) notwithstanding 
a provision that the employee shall 
not be granted compensation unless 
he shall assign his cause of action 
against the person causing the injury 
to the state insurance fund or the 
person liable to pay compensation, the 
propriety of an action in the name of 
the employee notwithstanding he has 
received compensation has been recog- 
nized (Salt Lake City v. Industrial 
Commission, 17 P.(2d) 239; Industrial 
Commission of Utah v. Wasatch Grad- 
ing Co., 14 P.(2d) 988, 80 Utah 223), 
(2) as has the right of the industrial 
commission and the state insurance 
fund to continue the action in the 
name of the employee where an as- 
signment is made pending suit (In- 
dustrial Commission of Utah v. Wa- 
satch Grading Co., supra). 


{f] In Virginia (1) the fact that 
the writ and declaration in the action 
against the third person were indorsed 
to show that the suit was for the 
benefit of the employer, the employ- 
er’s insurer, and the employee did 
not, it has been said, permit the main- 
tenance of such action where the em- 
ployee had applied for, and secured, 
an award of compensation and had re- 
ceived monthly payments thereunder, 
in view of the express provisions of 
Workmen’s Compensation Act § 12, 
as amended by L. (1924) ¢ 318, that 
the acceptance of an award of com- 
pensation under the act shall be a bar 
to proceeding further with the alter- 
native remedy. Horsman y. Rich- 
mond) eh .é) Py Ry Co. didi Sis 2 58: 
155 Va. 934. (2) An indorsement on 
the writ to show the interest of the 
employer, made with the consent of 
the employer, has, however, been re- 
garded as effective. Williamson y. 
Wellman, 158 S.B. 777, 156 Va. 417. 
(3) Where, in an action in the name 
of the employee, insurer offered its 
replication and proof showing that it 
had,authorized the institution of the 
action and that pursuant to this au- 
thority the action in its behalf was 
begun before the statute of limitations 
had run, it was error to reject the 
replication and proof in support of it. 
Corrigan v. Stormont, (Va.) 170 S.E. 
16. (4) The right of the employer 
or insurer to sue either in his or its 
own name or in the name of the em- 
ployee has expressly been recognized. 
Corrigan v. Stormont, 170 S.E. 16; 
Virginia Electric & Power Co. v. 
Mitchell, 164 S.E. 860, 159 Va. 855, 167 
Sibi 424, 2599 Va.0855: (5) “Prior to 
such amendment of 1924 an action in 
the name of the employee was author- 
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the personal representative or dependents of a de- 
ceased employee,?® the right to prosecute the action 
in such name for the benefit of the employer or insur- 


ized by the express terms of the act. 
Smith v. Virginia Ry. & Power Co., 131 
S.E. 440, 144 Va. 169; Southern Ry. 
Co. v. U. S. Casualty Co., 118 S.E. 266, 
136 Va. 475. See Chesapeake & O. R. 
Co. y. Palmer, 140 S.E. 831, 149 Va: 
560 (where an action in the name of 
the employee was sustained). (6) Un- 
der such earlier act it was not neces- 
sary to amend the notice of motion 
by inserting the name of the employ- 
er “who sues in the name of” the em- 
ployer; an indorsement of the writ 
or the declaration with the statement 
that the action was for the benefit of 
the employer was sufficient. Smith v. 
Virginia R. & Power Co., 131 S.E. 440, 
144 Va. 169 (where the court said 
that such amendment of the motion 
may have been appropriate). 


39. Chaves v. Weeks, 136 N.E. 73, 
242 Mass. 156. 


[a] Statute expressly applicable to 
employee.—(1) An act providing that, 
if compensation is paid, insurer may 
enforce in the name of the employee 
or in ‘his own name and for his own 
benefit the liability of a person other 
than the employer has been so con- 
strued as to permit insurer who has 
paid compensation to bring an action 
for the wrongful death of an employee 
in the name of the personal repre- 
sentative of such employee. Chaves 
v. Weeks, 136 N.E. 73, 242 Mass. 156; 
Hall v. Henry Thayer & Co., 113 N.E. 
644, 225 Mass. 151. See Turnquist v. 
Hannon, 107 N.E. 443, 219 Mass. 560 
(where reference was made to Work- 
men’s Compensation Act part 5 § 2, 
providing that any reference to an 
“employee who has been injured shall, 
when the employee is dead, also in- 
clude his legal representatives, de- 
pendents and other persons to whom 
compensation may be payable’). (2) 
In reaching the conclusion the court 
referred to the fact that Rev. L. c 171 
§ 2 provided that actions for death 
should be brought in the name of the 
executors or administrators of de- 
ceased. Hall v. Henry Thayer & Co., 
Supra. (3) It is not necessary to state 
in the writ that the action is brought 
in the name of the personal repre- 
sentative for the benefit of insurer. 
Hall v. Henry Thayer & Co., supra. 


[b] In California, under the Com- 
pensation Act of 1913 (St. [1913] p 295 
§ 31), providing that the making of a 
lawful claim for compensation shall 
eperate as an assignment to the em- 
ployer of rights of the employee or 
the personal representative against a 
third person and permitting the em- 
ployer to enforce rights in his own 
name, the propriety of bringing an ac- 
tion in the name of the parent of a- 
minor deceased employee was recog- 
nized although compensation had been 
paid. Stackpole v. Pacific Gas & Elec- 
tric Co., 186 P. 354, 181 Cal. 700. 


_[e] In Pennsylvania (1) a provi- 
sion that the employer shall be sub- 
rogated to the right of the employee 
or the dependents against a third per- 
son to the extent of the compensation 
payable permits an employer to ap- 
pear in an action against a third per- 
son as_use-plaintiff (Neal v. Buffalo, 
Rds be Rye. Co.) 158 2A 1305s loons a: 
Super. 218) (2) where the widow sues 
for the death of the employee (Gentile 
v. Philadelphia & R. Ry. Co., 118 A. 
223, 274 Pa. 335). (3) An order to 
stay proceedings until the employer 
was made use-plaintiff by amendment 
in an action by the widow of a de- 
ceased employee has been made. Kin- 
ney v. Philadelphia & Reading Ry. 
Co., 26 Pa.Dist. 502. (4) Such provi- 
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er has been recognized. The view has been taken, 
however, that under a provision that the employer, 
having paid compensation or having become liable 
therefor, shall be subrogated to the rights of the in- 
jured employee or of his dependents to recover dam- 
ages against a third person and may recover in his 
own name or that of “the injured employee” from 
such third person, the indemnity paid or payable to 
the injured employee the employer must sue in his 
own name in an action for the death of an em- 
ployee.*° Where the act permits the employee to 
sue if the employer or insurer fails to sue within a 
specified time after the award of compensation,** 
the necessity for entitling an action by the employee, 
for the use of the employer or insurer, has been de- 
nied.42 Where a provision that the employer shall 
be subrogated to the right of the employee or the de- 
pendents against a third person liable to the em- 
ployee or dependents but only to the extent of the 
compensation payable is not construed as effecting 
an assignment to the employer but as the equivalent 
of a subrogation in equity,** the necessity for bring- 


ing an action in the name of the employee has been, 


asserted.** 


Plaintiff as trustee. Where under the act either 
the employee or the employer may sue and both the 
employee and the employer have a beneficial interest 
in the recovery, the employee who sues does so, in 
part at least, as the trustee of an express trust.*® 
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[§ 1620] (d) Action in Name of State. Where 
the act provides for the transfer to the state for the 
benefit of the accident fund the cause of action 
against a person not in the same employ, the propri- 
ety of prosecuting an action in the name of the state 
against a third person has been recognized.*® Not- 
withstanding a provision of the statute creating a 
right of action for death by wrongful act that the 
action shall be brought by and in the name of the 
state for the use of the persons entitled to damages, 
it has been held or recognized that it is not essential 
that an action for the benefit of the dependents of a 
deceased employee and of insurer who has paid com- 
pensation and thereby has acquired the right to pro- 
ceed against a third person should be brought in the 
name of the state,*? but where insurer is the state 
accident fund, it has been held that it is proper that 
the action against the third person should be brought 
in the name of the state.*® 


[§ 1621] (e) Proper and Necessary Parties**— 
aa. Employee, or Personal Representative or De- 
pendents of Deceased Employee. While, under some 


-acts, the view has been taken that, even though the 


person who has elected to take compensation may 
have a beneficial interest in the amount recovered 
from the third person wrongdoer, such person is not 
a proper party to an action by the employer,®® un- 
der some acts providing for the subrogation of,5? or 


[§§ 1619-1621 


sion, standing alone, does not, how- 
ever, permit the insurance earrier to 
appear as a use-plaintiff. Neal v. 
Buffalo, R. & P. Ry. Co., supra. (5) 
Where, however, the compensation act 
gives an employee and his dependent 
a direct right of action against insur- 
er on the policy issued to the employ- 
er, and such provision was considered 
in connection with the provision of 
the policy purporting to subrogate in- 
surer to the rights of the employer, 
the employee, or his dependent, and 
the provision of the act for the subro- 
gation of the employer, insurer was 
permitted to appear as a use-plaintiff 
in an action by the widow of a de- 
ceased employee. Neal v. Buffalo, R. 
& P. Ry. Co., supra. 


40. Silvia v. Scotten, 122 A. 513, 
31 Del. 290. 


“The fact that the language is per- 
missive (such being the nature of 
‘may’) in no wise detracts from the 
imperative necessity that the employ- 
er shall proceed according to one or 
the other of the permitted ways.” 
Silvia v. Scotten, supra. 


[a] Action in name of widow.—(1) 
An employer may not use the name 
of the widow of the deceased em- 
ployee as plaintiff. Silvia v. Scotten, 
122 A. 513, 31 Del. 290. (2) Since the 
statute gives the employer a new 
right and a remedy, the remedy pro- 
vided must be pursued. Silvia v. Scot- 
ten, supra. 

41. Right of employee or depend- 
ents in general see supra § 1603. 


42. Stark v. Gripp, 133 A. 338, 150 
Md. 655. 
43. See supra § 1590. 


44. See infra § 1621. 

45. McKenzie v. Missouri Stables, 
Inc., 34 S.W.(2d) 136, 225 Mo.App. 
64. 


[a] Thus employee is a trustee, in 
part at least, of the sum recovered to 


protect employer’s right of subroga- 


tion. McKenzie v. Missouri Stables, 
Vuil 34 S.W.(2d) 136, 225 Mo.App. 


46. State v. Cowlitz County, 262 P. 
977, 146 Wash. 305. 


[a] Provision for assignment.— 
(1) Where the act provides that, if 
there is an election to take compensa- 
tion, the cause of action against a 
person not in the same employ shall 
be assigned to the state for the benefit 
of the accident fund, the propriety 
of prosecuting an action in the name 
of the state against a third person has 
been recognized. State v. Cowlitz 
County, 262 P. 977, 146 Wash. 305. 
(2) The state as assignee may sue a 
county for negligence causing a work- 
man’s death where the widow of de- 
ceased had applied for and accepted 
an award of compensation. State v. 
Cowlitz County, supra. 


47. Clough & Molloy v. Shilling, 
131 A. 343, 149 Md. 189. See Kaufman 
Beef Co. v. United Rys. & Hlectric 
Co. of Baltimore, 109 A. 191, 185 Md. 
524, 9 A.L.R. 476 (where, however, the 
question as to parties was not consid- 
ered in detail). 


[a] Action in name of dependents. 
—The right to recover is not defeat- 
ed where the action is brought in the 
name of the dependents in their be- 
half and to the use of insurer where 
insurer has not sued within the time 
specified in a provision giving the de- 
pendents the right to bring an action 
on failure of insurer to sue within 
such specified time. Clough & Molloy 
v. Shilling, 131 A. 348, 149 Md. 189. 


48. State v. New York, P. & N. R. 
Co. Ls A. 795,714 Md. 305. 


[a] For use of accident fund and 
dependent.—It was proper that a suit 
for the benefit of the state accident 
fund, under Workmen’s Compensation 
Act § 58, as amended by L. (1920) e 
456, against a third person, causing 


the death of an employee, should be 
brought in the name of the state, and 
as the widow had a contingent inter- 
est in the recovery;; it was not im- 
proper to name her as one of the par- 
ties for whose use the suit is brought. 
State v. New York, P. & N. R. Co., 118 
A. 795, 141 Md. 305. 


§ mie Propriety of joinder see infra 


50. Workmen’s Compensation Ex- 
change v. Chicago, M. St. P. & P. R. 
Co., 45 F.(2d) 885 (Idaho act). _ See 
The Kokusai Kisen Kabushiki Kaisha, 
44 ¥.(2d) 659 (injured employee who 
had accepted comperesation under the 
Longshoremen’s and Harbor Work- 
ers’ Compensation Act had no place 
in an action by insurer who had ob- 
tained from the employer an assign- 
Hoey, of the employer’s cause of ac- 
ion). 


[a] Provisions for election and 
subrogation.—Under provisions for an 
election by dependents of a deceased 
employee, for the subrogation of the 
employer to the rights of dependents 
if compensation is claimed, and for 
the payment of the excess recovery to 
the employee, dependents who have 
elected to take compensation are not 
proper parties to.an action by the em- 
ployer against the person who caused 
the injury. Workmen’s Compensation 
Exchange v. Chicago, M. St. P. & P. 
- Soar F.(2d) 885 (Idaho Comp. St. 


51. Anzer v. Humes-Deal 
(Mo.) 58 S.W.(2d) 962. 


[a] Widow.—Under @ provision 
that the employer Shall be subrogated 
to the right of the employee or to 
the dependents against a third person 
and that the recovery by the employer 
shall not be limited to the amount 
payable as compensation but that the 
employer may recover any amount 
which such employee or his depend- 
ents would have been entitled to re- 


Co., 


For later cases, developments and changes in the law see Annotations, same title and section number: 
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for both assignment to, and subrogation of,>? an em- 
ployer, and the employee or the dependents of a de- 
ceased employee may have an interest in the recov- 
ery, the employee or dependents have been regarded 
as proper but not necessary parties.°? Under a pro- 
vision that the employer shall be subrogated to the 
right of the employee or the dependents against the 
third person lable to the employee or the dependents 
but only to the extent of the compensation payable, 
construed as not effecting an assignment to the em- 
ployer but as the equivalent of a subrogation in eq- 
uity,°* the necessity for bringing an action at law 
against the third person®® in the name of the em- 
ployee®® has been asserted. 


In Louisiana, in an action by an insurer against 
a third person to recover compensation paid and ex- 
penses of medical services rendered to an injured em- 
ployee, based on a conventional assignment and sub- 
rogation made by the employer to insurer, the em- 
ployee who has compromised his right of action 
‘against the third person is not a necessary party.°? 


cover and that any amount in excess} the above 
of compensation paid and expenses 
shall be paid to the employee or to 
the dependents, the widow of a de- 
ceased employee is a proper party 
plaintiff. Anzer v. Humes-Deal Co., 
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rule 
Stackpole v. Pacific Gas & Electric 
Con 186P.5354;,-181 Cal. 700; d 
v. United Railroads of San Francisco, 
177 P. 884, 39 Cal.App. 60. 
rule has also been 


was 
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[§ 1622] bb. Employer or Insurer.5* Notwith- 
standing the act permits an injured employee both 
to receive compensation and to proceed against a 
third person for damages,®® where the employer is en- 
titled to indemnity or subrogation in respect of com- 
pensation paid, in an action by the employee the em- 
ployer should, it has been asserted, be brought in im 
some way in order that he may obtain indemnifica- 
tion.°° Under a provision that the employer shall 
be subrogated to the right of the employee or de- 
pendents against a third person, the propriety of 
making the employer a party to an action against 
the third person has been recognized even though the 
compensation has been paid by insurer,*! as has the 
right of the employee or dependents to make the em- 
ployer or insurer who has, or may have, an interest in 
the recovery, a party defendant.®2 Notwithstand- 
ing the compensation act gives the employer or in- 
surer an interest in the recovery from, or claim 
against, a third person, however, the view has been 
taken that neither the employer®® nor insurer who 


recognized. ;and the employer is a proper party 
plaintiff (Anzer v. Humes-Deal Co., 


supra). 


62. Stackpole v. Pacific Gas & 
Electric Co., 186 P. 354, 181 Cal. 700; 


Bassot 


(2) The 
recognized in a 


(Mo.) 58 S.W.(2d) 962. 


52. Stackpole v. Pacific Gas & Elec- 
tric Co., 186 P. 354, 181 Cal. 700; Bas- 
sot v. United Railroads of San. Fran- 
cisco, 177 P. 884, 39 Cal.App. 60. See 
Biersach v. Wechselberg, 238 N.W. 
905, 206 Wis. 113 (it seems that, not- 
withstanding insurer has become the 
assignee of the employee’s cause of 
action against a third person, the em- 
ployee is a proper party plaintiff in 
an action against a third person where 
the employee still has an interest in 
the recovery). 


[a] Particular provisions.—(1) 
Where under Workmen’s Compensa- 
tion Act (1913) § 31, providing that 
the making of a lawful claim for 
compensation shall operate as an as- 
signment to the employer of any right 
to recover damages which the injured 
employee or his personal representa- 
tive or other person may have against 
a person other than the employer, 
that such employer shall be subrogat- 
ed to any such right and may enforce 
in his own name the legal liability of 
such other person, and that any 
amount collected by the employer, in 
excess of the amount paid by him or 
for which he is liable, shall be held 
by him for the benefit of the injured 
employee or other person, notwith- 
standing the receipt of compensation, 
an injured employee was a proper 
party (Bassot v. United Railroads of 
San Francisco, 177 P. 884, 39 Cal.App. 
60), (2) as was a parent of a de- 
ceased minor employee (Stackpole v. 
Pacific Gas & Electric Co., 186 P. 354, 
181 Cal. 700). 


53. McKenzie v. Missouri Stables, 
Inc., 34 S.W.(2d) 136, 225 Mo.App. 64. 


[a] Necessity for joinder.— 
Where the act in terms provides for 
the subrogation of the employer and 
for the payment to the employee or 
dependents of any recovery in excess 
of compensation paid and the expens- 
es of recovery, but the transaction is 
the equivalent of an assignment, the 
employer may sue without joining the 
employee. McKenzie v. Missouri Sta- 
bles, Inc., 34 S.W.(2d) 136, 225 Mo. 


App. 64. 


[b] Im California (1) under Work- 
men’s Compensation Act (1913) § 31 


case which apparently arose under the 
act as amended. State Compensation 
Ins. Fund v. Allen, 285 P. 1053, 104 
Cal.App. 400. 


54. See supra § 1590. 
55. See supra § 1613. 
56. Jerardi v. Farmers’ Trust Co. 


of Newark, (Del.) 151 A. 822 (con- 
struing and applying Pa. Workmen’s 
Compensation Act § 319 [77 P.S. § 
671]). 

57. Globe Indemnity Co. v. Toye 
Bros. Auto & Taxicab Co., 129 So. 234, 
14 La.App. 142. 


58. Right to intervene see infra 
§ 1625. 


59. See supra § 1571. 
60. Black v. Chicago Great West- 


oar Re Cos 174: N.W.. 774, 187 Iowa 
[a] In Kentucky under a provi- 


sion that if compensation is awarded 
under the act the employer who has 
paid compensation or has become lia- 
ble therefor shall have the right to 
recover from the person liable for the 
injury, the view has been expressed 
that the employer is a necessaary par- 
ty to an action by the employee. 
Book v. City of Hemderson, 197 S.W. 
449, 176 Ky. 785. Compare Williams 
v. Brown, 265 S.W. 480, 205 Ky. 74 
(where separate actions were brought 
by the employee and the employer). 


61. Anzer v. Humes-Deal_ Co.,, 
(Mo.) 58 S.W.(2d) 962. 


[a] Thus (1) under a provision 
that the employer shall be subrogated 
to the right of the employee or to 
the dependents against a third person 
and that the recovery by the employ- 
er shall not be limited to the amount 
payable as compensation but that the 
employer may recover any amount 
which such employee or his depend- 
ents would have been entitled to re- 
cover and that any amount recovered 
in excess of compensation paid and 


“expenses shall be paid to the employee 
‘or to dependents, the right to main- 


tain an action against a third person 
for causing the death of an employee 


‘is not given solely to insurer who 


pays compensation (Anzer v. Humes- 
Deal Co., (Mo.) 58 S.W.(2d) 962), (2) 


Carlsen v. Diehl, 208 P. 150, 57 Cal. 
App. 731; Hall v. Southern Pac. Co., 
180 _ P. 20, 40 Cal.App. 39; Muncaster 
v. Graham Ice Cream Co., 172 N.W. 
52, 103 Neb. 379; Harbour v. Graham 
Mfg. Co., (Tex.Civ.App.) 47 S.W.(2d) 
700. See Rorvik v. North Pacific 
Lumber Co., 195 P. 163, 190 P. 331, 99 
Or. 58 (where the right of the widow 
of a deceased employee, who had 
claimed compensation under the Cal- 
ifornia compensation act, to sue in 
Oregon was recognized). ; 


63, Ierardi v. Farmers’ Trust Co. 
of Newark, (Del.) 151 A. 822 (Penn- 
sylvania act); McGuigan v. Allen, 206 
N.W. 714, 165 Minn. 390; McKenzie v. 
Missouri Stables, Inc, 34 S.W.(2d) 
136, 225 Mo.App. 64. 


[a] Provision for subrogation.— 
(1) Where a provision that the em- 
ployer shall be subrogated to the 
right of the employee or the depend- 
ents against a third person liable to 
the employee or dependents but only 
to the extent of the compensation 
payable is not construed as effecting 
an assignment to the employer but 
as the equivalent of a subrogation in 
equity (see supra § 1590), the view 
has been expressed that the employer 
who has paid compensation is not a 
necessary party to an action against 
such person brought by the injured 
employee. TJerardi v. Farmers’ Trust 
Co. of Newark, (Del.) 151 A. 822 (con- 
struing and applying Pa. Workmen’s 
Compensation Act § 319 [77 P.S. § 
617]). (2) In such ease the failure 
to join the employer as a party to an 
action by the employee against a 
third person is not ground for a plea 
in abatement for nonjoinder. Ierardi 
v. Farmers’ Trust Co. of Newark, su- 
pra. (3) Notwithstanding a provi- 
sion for subrogation the employee 
may sue in his own name without 
joining the employer. McKenzie v. 
Missouri Stables, Inc., 34 S.W.(2d) 
136, 225 Mo,App. 64. 


[b] In California (1) under Work- 
men’s Compensation Act (1913) § 31, 
providing that the making of a law- 
ful claim for compensation shall op- 
erate as an assignment to the employ- 
er of any right to recover damages 
which the injure@ employee or his 
personal representative or other per- 
son may have against a person other 
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pays compensation®* is a necessary party to an ac- 
tion by the employee or the personal representative 
of a deceased employee against a third person whose 
negligence caused the injury or death of the em- 
ployee. Where the right of an employer to relief 
against a third person is dependent on his being a 
self-insurer, an employer who is not a self-insurer is 
neither a necessary,** nor, it seems, a proper,®® par- 
ty to an action to enforce the liability of the person 
who, it is alleged, caused the injury. It has been as- 
serted that, notwithstanding the employer and insur- 
er are primarily the beneficiaries of the action 
against a third person, the employer or insurer is 
neither a necessary*? nor even a proper®® party. 
Under provisions that the acceptance of compensa- 
tion shall operate as an assignment to the employer 
of the right of the person entitled to compensation 
to proceed against the person causing the injury and 
that out of the amount recovered the employer shall 
pay to the employee or to the representative the ex- 
cess over expenses, benefits furnished by the employ- 
er, and compensation paid and payable, the employer 
is the only necessary party plaintiff in an action 


against a third person for the wrongful death of an, 


employee where the widow of such employee who is 
the administratrix and the only person entitled to 
compensation has accepted eompensation.®® 


Absence of award. Where the subrogation of an 
insurer to the rights and duties of the employer de- 
pends on insurer’s assumption of the employer’s lia- 
bility to pay compensation or the insurer’s payment 
of compensation for which the employer is liable, in- 
surer is a proper party plaintiff to an action against 


than the employer, that such em- 
ployer shall be subrogated to any 
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of the state accident fund against a 
wrongdoer, causing death of an em- 


[§§ 1622-1623 


a third person for injury to an employee even though 
an award of compensation has not been made when 
the action is commenced, if liability to pay compen- 
sation is ereated by the act and not by the award.’° 
On the other hand, under a provision that the ac- 
ceptance of an award shall operate as an assignment 
to the employer of any right to recover damages 
which the employee may have against a third person 
and that insurer who pays, or assumes liability for, 
compensation shall be subrogated to the rights of the 
employer, the view has been expressed that it is im- 
proper to permit an insurer to become a party to an 
action against a third person before an award is 
made.7+ 


Effect of failure of employer to become party. 
Fact that an employer has not beeome or been made 
a party to an action by the employee against the third 
person wrongdoer does not prevent subrogation of 
the employer, given by some acts, out of the fund re- 
covered." 


In Louisiana, in an action by an insurer against a 
third person to recover compensation paid, and ex- 
penses of medical services rendered to an injured 
employee, based on a conventional assignment and 
subrogation made by the employer to insurer, the em- 
ployer is not a necessary party in view of his assign- 
ment.7% 


[§ 1623] (f) Propriety of Joinder’*—aa. Em- 
ployces, Dependents, or Personal Representative and 
Employer or Insurer. The propriety of joining as 
parties the employees, or the personal representative 
or dependents of a deceased employee with the em- 


that any amount collected by the em- 
ployer from the third person in ex- 


such right and may enforce in his 
own name the legal liability of such 
other person, and that any amount 
collected by the employer in excess 
of the amount paid by him or for 
which he is liable shall be held by 
him for the benefit of the injured em- 
ployee or other person entitled, the 
employer was regarded as a neces- 
sary party where compensation had 
been received by the employee (Carl- 
sen v. Diehl, 208 P. 150, 57 Cal.App. 
731), (2) or by the parent of a de- 
ceased minor child who had received 
compensation (Stackpole v. Pacific 
Gas & Electric Co., 186 P. 354, 181 
Caleni00)s (3) So also insurer of 
the employer, who, pursuant to the 
act, was subrogated to the rights of 


the employer was a necessary party.. 


Stackpole v. Pacific Gas & Hlectric 
Co., supra; Carlsen v. Diehl, supra. 
(4) It seems, however, that under Act 
(1917) § 26, as amended by St. (1919) 
p 910, the employer is not a necessary 
party. Driscoll v. California Street 
Cable R. Co., 250 P. 1062, 80 Cal.App. 
208 (where defendant had waived any 
objection as to nonjoinder of the em- 
ployer). 


64. McGuigan v. Allen, 206 N.W. 
714, 165 Minn. 390; Mitchell v. Dil- 
lingham, (Tex.Civ.App.) 22 S.W.(2d) 
971, 


65. Texas Co. v. Washington, B. 
& A. Electric R. Co., 127 A. 752, 147 
Md. 167, 40 A.L.R. 495. 


[a] Action for wrongful death.— 
In an action under Workmen’s Com- 
pensation Act § 58, as amended by L. 
(1920) ¢ 456, by the state for the use 


ployee, where the obligation of the 
employer under the act was fully dis- 
charged by insurer, the employer was 
not a necessary party plaintiff. State 
v. New York, P. & N. R. Co., 118 A. 
795, 141 Md. 305. 


66. Texas Co. v. Washington, B. & 
A. Electric R. Co., 127 A. 752, 147 Md. 
167, 40 A.L.R. 495. 


[a] Thus, where the compensa- 
tion had been claimed and awarded 
and the action was brought in the 
name of the employer to the use of 
the insurance company, to the use of 
the employee, the view was expressed 
that the employer should not have 
been made a party. Texas Co. v. 
Washington, B. & A. Electric R. Co., 
127 A. 752, 147 Md. 167, 40 A.L.R. 495. 


67. Brown v. Southern Ry. Co., 162 
S.E. 613, 202 N.C. 256 (action by ‘per- 
sonal representative of deceased em- 
ployee). 


68. See cases infra this note. 


[a] In North Carolina (1) the 
above view was expressed in an ac- 
tion prosecuted by plaintiff as the 
personal representative of a deceased 
employee, under the Workmen’s Com- 
pensation Act of 1929. Brown v. 
Southern Ry. Co., 162 S.E. 613, 202 
N.C. 256. (2) In a later case, how- 
ever, the view was taken that, under 
the provision of the act (§ 11) that 
the acceptance of an award shall op- 
erate as an assignment to the employ- 
er of any right to recover damages 
which an employee may have against 
a person other than the employer, 


For later cases, developments and changes in the law see Annotations, 


cess of the amount of compensation 
paid by the employer or for which he 
is liable shall be held for the benefit 
of the employee, and that insurer who 
pays or assumes liability for compen- 
sation shall be subrogated to the 
rights and duties of the employer, an 
employee who has received an award 
and the insurance carrier who pays 
such award may as coplaintiffs main- 
tain an action against a third person 
who is a tort-feasor. Pridgen v. At- 
lantic Coast Line R. Co., 164 S.B. 325, 
203 N.C. 62 (where the insurance car- 
rier alleged in the complaint that it 
was only entitled to recover the 
amount actually paid by virtue of the 
award and that the employee was en- 
titled to the excess and defendant ac- 
quiesced and adopted the theory of 
liability set up in the complaint). 


69. Aitna Life Ins. Co. v. Moses, 
538 6 SiCeb) 281 5.287. Si 75380, 977 aod: 
74] {rev 57 F.(2d) 440, 61:App.D.C. 
70. Moreno v. Los Angeles Trans- 
fer Co., 186 P. 800, 44 Cal.App. 551. 


71. Alford v. Seaboard Air Line 
Ry. Co.,, 164 S.E. 125, 202 N.C, 719. 


72. Wilson v. Pittsburgh B. & I. 
Works, 85 Pa.Super. 537. 


73. Globe Indemnity Co. v. Toye 
Bros. Auto & Taxicab Co., 129 So. 234, 
14 La.App. 142. 


74. Proper parties in general see 
supra § 1621. 


PRM for joinder see supra § 


Right to intervene see infra § 1625. 


same title and section number. 


§§ 1623-1625] 
ployer’® or insurer**® has been recognized where those 
who are made parties have, or may have, an interest 
in the recovery, as has the right of the employee or 
dependents to make the employer or insurer a party 
defendant if he refuses to join.*7 The view has been 
taken, however, that, where the act provides for an 
election by the dependents of a deceased employee 
and for the subrogation of the employer to the rights 
of dependents to recover against a third person, if 
compensation is claimed and awarded, it constitutes 
a misjoinder if dependents are made parties plain- 
tiff in an action by the employer if compensation has 
been claimed and awarded.?® Where an award of 
compensation operates in general to vest in the in- 
surance carrier the entire cause of action,’® and an 
assignment has been effected, the view has been taken 
that the employee to whom an award has been made 
may not properly be joined with insurer as coplain- 
tiff,s° even though insurer, after payment of the 
award of compensation, irrevocably declares itself a 
trustee for the benefit of the employee of any surplus 
that may be recovered;*! but the propriety of per- 
mitting a plaintiff employee to bring in insurer as 
coplaintiff has been recognized where insurer con- 
sents and defendant has set up as a defense the al- 
leged election of plaintiff to take compensation.§? 


[§ 1624] bb. Employer and Insurer. Where the 
act provides for an election by the dependents of a 
deceased employee and for the subrogation of the em- 
ployer to the rights of dependents to recover against 
a third person if compensation is claimed or award- 
ed, the propriety of joining insurer as a party plain- 
tiff with the employer has been recognized because 


75. Stackpole v. Pacific Gas & 
Electric Co., 186 P. 354, 181 Cal. 700; 
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But see Weschler v. B. & L. E. Trac- 
tion Co., 6 Pa.Dist.&Co. 556 (there is 
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of a general rule, sometimes recognized, granting to 
insurers the right of subrogation by operation of 
law to sue the one who has “caused the damages or 
loss which insurer has paid or is paying.** 


[§ 1625] (g) New Parties; Intervention and Sub- 
stitution.** Where the compensation act gives the 
employer the right of subrogation, according to some 
cases, defendant in an action by the employee may 
make the employer a party to the record for the pur- 
pose of protection,’® and may by timely and appro- 
priate exception for nonjoinder require that the em- 
ployer shall be made a party either as plaintiff or 
defendant.8* Under an act providing that awarding 
compensation shall operate as an assignment to the 
person liable for compensation, the right of plain- 
tiff employee to britig in, on motion, insurer as co- 
plaintiff has been recognized where plaintiff asserts, 
contrary to the claim of defendant, that no valid 
award had been made.** Where the personal rep- 
resentative of the deceased employee has elected to 
bring an action against the alleged third person 
wrongdoer, pursuant to the compensation act®*® and 
there is no liability of the employer other than for 
compensation under the act,®® defendant may not, on 
motion, bring in the employer as a party defendant 
for the purpose of having the employer held lable 
as a joint tort-feasor,®® and a like rule has been rec- 
ognized in an action by the personal representative 
where compensation has been paid.°+ 


Intervention. While the right of an insurer to in- 
tervene in an action by the surviving wife and chil- 
dren of a deceased employee in an action against a 


77. See supra § 1622. 
78. Workmen’s Compensation Ex: 


Carlsen v. Diehl, 208 P. 150, 57 Cal. 
App. 731; Hall v. Southern Pac. Co., 
£30 oP 20.040 CalApp. 39; - Us iS:tic 
delity & Guaranty Co. v. New York, 
en CO 1 12:5 RAL 8b; 0d: 
; General Box Co. v. Mis- 
We Utilities Co., (Mo.) 55 S.W.(2d) 


[a] Subrogation.—(1) Under a 
provision that the employer shall be 
subrogated to the right of the em- 
ployee or of the dependents against a 
third person and that the recovery by 
the employer shall not be limited to 
the amount payable as compensation, 
but that the employer may recover 
any amount which such employee or 
his dependents would have been enti- 
tled to recover and that any amount 
recovered in excess of compensation 
paid and expenses shall be paid to the 
employee or to the dependents, the 
employer and the employee (General 
Box Co. v. Missouri Utilities Co., 
(Mo.) 55 S.W.(2d) 442), (2) or the 
employer and the widow of a deceased 
employee (Anzer v. Humes-Deal Co., 
(Mo.) 58 S.W.(2d) 962), may join in 
the action against the third person. 


{b] In Pennsylvania, under a pro- 
vision that the employer shall be sub- 
rogated to the right of the employee 
or dependent against a third person, 
to the extent of the compensation 
payable, an employer may appear as 
an additional party plaintiff in an ac- 
tion against the third person. Scalise 
v. F. M. Venzie & Co., 152 A. 90, 301 
Pa. 315; -Gentile v. Philadelphia & 
Rapitvan ©Ol let A. 223,274 (Pa. 3351 
Filippini v. Richards-Kelly Co., 17 Pa. 
Dist.&Co. 137. See Wilson v. Pitts- 
burgh, B. & I. Works, 85 Pa.Super. 
537 (apparently recognizing rule). 
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apparently authority for the view 
that the employer is nota proper par- 
ty plaintiff). 


76. Stackpole v. Pacific Gas & 
Electric Co., 186 P. 354, 181 Cal. 700; 
Carlsen v. Diehl, 208 P. 150, 57 Cal. 
App. 7313 Moreno v. Los Angeles 
Transfer Co., 186 P. 800, 44 Cal.App. 
551; Hall v. Southern Pac. Co., 180 
184 20, 40 Cal.App. 39; Bassott v. Unit- 
ed Railroads of San Francisco, 177 P. 
884, 39 Cal.App. 60; Scott v. Missouri 
Pac. R. Cor, (Mo.) 62 S.W.(2d) 834 
(Kansas act). See Pridgen v. Atlan- 
tic Coast Line R. Co., 164 S.E. 325, 
203 N.C. 62 (where defendant ac- 
quiesced in the theory of liability set 
up in the complaint). 


[a] Thus an insurance carrier and 
an injured employee may jointly sue 
the party negligentiy causing the in- 
jury without a formal award of work- 
men’s compensation, where the lia- 
bility to pay the compensation is cre- 
ated by the act, and not by the award. 
Moreno v. Los Angeles Transfer Co., 
186 P. 800, 44 Cal.App. 551. 


{b] Provision for election and for 
action by employer in absence of no- 
tice of election.—The propriety of 
an insurer who is paying compensa- 
tion and an employee joining in an 
action against a third person has been 
recognized under a provision for an 
election by the employee between tak- 
ing compensation and pursuing his 
remedy against a person other than 
the employer, and for action by em- 
ployer on failure of employee to file 
notice of election. Scott v. Missouri 
PacvuRs (Cont CMol) 762. Siws(2d) 1834 
(where the Kansas compensation act 
was involved). 


change v. Chicago, M., St. P. & P. R 
Co., 45 F.(2d) 885 (idaho act). 


79. See supra § 1594. 


80. Lang v. Brooklyn City R. Co. 
16UUN E1783) 2470 NEY) bb deaths 2a 
N.Y.S. 277, 217 App.Div. 501]. 


81. Lang v. Brooklyn City R. Co. 
supra. 


82. Roecklein v. American Sugar 
Refining Co., 226 N.Y.S. 375, 222 App. 
Div. 540. 


83. Workmen’s Compensation Ex. 
change v. Chicago, M., St. P. & P. R, 
Co., 45 F.(2d) 885 (Idaho act). 


84, Filing intervention complaint 
after expiration of statutory period 
of limitations see supra § 1616. 


Necessity of pleading ercake of 
limitations see infra § 1629 


_ 85. Weschler v. B. & L. E. Trac- 
tion Co., 6 Pa.Dist.&Co. 556. 


86. Lowe v. Morgan’s Louisiane & 
pes & S.S. Co., 90 So. 429, 150 La. 


87. Roecklein v. American Sugar 
Refining Co., 226 N.Y.S. 375, 222 App. 
Div. 540. 


it Election in general see supra 
qi. 


89. Exclusiveness of remedy: 
against employer in general see su- 
pra § 1533. 


90. Thompson Vi International 
Harvester Co. of America, 253 N.Y.S. 
190, 141 Misc. 757. 


91. Brown v. Southern Ry. Go., 162 
S.E. 618, 202 N.C. 256. 
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third person for the death of such employee has been 
denied, where no statutory provision is made for sub- 
rogation of insurer to the rights, if any, of the em- 
ployer against a third person,°®? it is usually held 
or recognized that the employer®* or insurer®* may 
intervene in an action by the employee, or by the per- 
sonal representative or dependents of a deceased 
employee, to enforce the right of subrogation, or oth- 
er right against a third person,®® which is given by 
the compensation act. The right of the employer to 
intervene before verdict to enforce his right of sub- 
rogation has been recognized,°® as has the right of in- 
surer to intervene for such purpose after the trial 
has commenced where the intervention does not delay 
the trial or work any injury to defendant.°? There 
is, however, authority for the view that the employ- 
er is not bound to intervene in an action by the em- 
ployee in order to preserve the right of subroga- 
tion.°® 


Substitution. The right of insurer who has paid 
compensation to be substituted as plaintiff in an ac- 
tion commenced in the name of the personal repre- 


sentative of a deceased employee has been recogniz- . 


ed.°? 
[§ 1626] (5) Pleading'—(a) Declaration, Com- 


92. Texas & P. Ry. Co. v. Archer, 
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recover in his own name or that of 4, 


[§§ 1625-1626 


plaint, or Petition—aa. Action on Behalf of Em- 
ployee or His Dependents or Beneficiaries. General 
rules applicable to declarations, complaints, or peti- 
tions in tort actions? apply in an action by an em- 
ployee, or the dependents or personal representative 
of a deceased employee, prosecuted notwithstanding 
the existence of a workmen’s compensation act.* 


Plaintiff’s capacity to sue. Rules already stated 
as to the right of an employee to sue a third person* 
enter into a determination of the sufficiency of a 
showing in plaintiff’s pleading as to his right to pros- 
eeute the action.> So where the act gives the em- 
ployee the right to bring the action where the em- 
ployer or insurer, entitled to subrogation under the 
act, fails to sue within a specified time after de- 
mand,* plaintiff employee need no¥ allege waiver by 
the employer of the subrogated right to sue’ or the 
essentials, prescribed by the act, of the employee’s 
right to sue. Where the employee may maintain 
the action notwithstanding the employer is a sub- 
rogee under the act,® plaintiff employee need not al- 
lege the failure or refusal of the employer to bring 
the action.1° Where plaintiff employee seeks to 
avoid the effect of an election to take compensation 
from his employer as defeating his right of action 


See passim supra § 1555 et seq. 


(Tex.Civ.App.) 203 S.W. 796 (appar- 
ently under earlier provision of act; 
see Texas cases, infra note 94). 


93. Cawley v. People’s Gas & Elec- 
tric Co., 187 N.W. 591, 193 Iowa 536; 
Scalise v. F. M. Venzie & Co., 152 A. 
90, 301 Pa. 315. 


[a] Intervention as plaintiff. 
The right to intervene as plaintiff in 
an action by the employee has been 
recognized. Scalise v. F. M. Venzie 
& Co., 152 A. 90, 301 Pa. 315; Filippini 
vy. Richards-Kelly Co., 17 Pa.Dist.&Co. 
137. But see Weschler v. B. & L. E. 
Traction Co., 6 Pa.Dist.&Co. 556; Ker- 
per v. Counties Gas & Electric Co., 
29 Pa.Dist. 1049 (both cases denying 
the right to intervene). 


94. Schnick v. Morris, (Tex.Civ. 
App.) 24 S.W.(2d) 491; Lancaster v, 
Hunter, (Tex.Civ.App.) 217 S.W._765. 
See Anzer v. Humes-Deal Co., (Mo.) 
58 S.W.(2d) 962, 964 (apparently rec- 
ognizing rule). 


[a] Sufficiency of petition.—(1) A 
petition of intervention has been held 
sufficient (Schnick v. Morris, (Tex. 
Civ.App.) 24 S.W.(2d) 491), (2) at 
Jeast where in a plea in abatement en- 
tered before intervention and in the 
answer to the petition in intervention 
defendant pleads and admits facts 
which, he alleges, are not pleaded in 
such intervention (Schnick v. Morris, 
supra). (3) In considering defend- 
ant’s objection that the petition in 
intervention was insufficient to state 
a cause of action under insurer’s right 
of subrogation: under the compensa- 
tion law, the matter’insisted on by 
defendant was one of which he could 
not complain. Schnick v. Morris, su- 
pra. 


95. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127. 


{a} Right to recover from person 
other than employer.—(1) Where the 
act provides that, if compensation is 
awarded under the act, the employer 
or his insurance carrier having paid 
the compensation or having become li- 
able therefor shall have the right to 


For later cases, developments and changes in the law see Annotations, 


the injured employee from the other 
person not to exceed the indemnity 
paid and payable to the injured em- 
ployee, the right to intervene in an 
action by the personal representative 
of a deceased employee has been rec- 
ognized in the case of the employer 
(Napier v. John P. Gorman Coal Co., 
45 S.W.(2d) 1064, 242 Ky. 127; Stig- 
litz Furnace Co. v. Stith’s Adm’r, 27 
S.W.(2d) 402, 234 Ky. 12) (2) and of 
the insurance carrier (Napier v. John 
P. Gorman Coal Co., supra; Stiglitz 
Furnace Co. v. Stith’s Adm’r, supra). 
(3) A petition by an employer alleg- 
ing that compensation was being paid 
dependents of a deceased employee 
who were also entitled to damages 
from a railroad company that caused 
the employee’s death was _ sufficient. 
Stiglitz Furnace Co. v. Stith’s Adm’r, 
supra. 


Right of employer or insurer to en- 
force claim for wrongful death in 
general see supra § 1595. 


96. Cawley v. People’s Gas & Elec- 
tric Co., 187 N.W. 591, 193 Iowa 536. 


97. Schnick v. Morris, (Tex.Civ. 
App.) 24 S.W.(2d) 491. 


98. Smith v. Yellow Cab Co., 135 A. 
858, 288 Pa. 85. 


[a] Explicit written notice to de- 
fendant is sufficient. Smith v. Yellow 
Cab Co., 135 A. 858, 288 Pa. 85. 


99. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 150 N.E. 
230, 254 Mass. 359. 


1. Amendments affecting applica- 
tion of statute of limitations see su- 
pra’ § 1616. 


Petition in intervention see supra 
§ 1625. 


Pleading statutes in general see 
Statutes §§ 735-752. 


2. See Death §§ 129-153; 
gence §§ 626-687; Tort § 62. 


Declaration, petition, or complaint 
in general see Pleading §§ 132-196. 


8. See cases infra this section. 


Negli- 


5. See cases infra this note and 
notes 6 et seq. 


[a] Complaint held _ sufficient.— 
Complaint alleging the making of a 
claim for compensation against plain- 
tiff’s employer and the latter’s reas- 
signment of the wause of action 
against defendant to plaintiff was 
sufficient. Swanson v. Lake Superior 
Terminal & Transfer Ry. Co., 219 N. 
W. 274, 195 Wis. 633. 


6. Right in general see supra 
1603. : 


7. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481. 


8. Foster v. Congress Square Hotel 
ee 145 A. 400, 128 Me. 50, 67 A.L.R. 


{a] Particular essentials.— Under 
provisions that if compensation is 
paid and awarded the employer shall 
be subrogated to the rights of the in- 
jured employee and that if the em- 
ployer or compensation insurer fails 
to sue within a specified time after 
demand by the compensation bene- 
ficiary, such beneficiary may enforce 
liability in his own name, plaintiff em- 
ployee need not allege: (1) That he 
was an employee of the particular 
employer involved. Foster v. Con- 
gress Square Hotel Co., 145 A. 400, 128 
Me. 50, 67 A.L.R. 239. (2) That he ex- 
ercised his option and that compensa- 
tion was claimed and awarded. Fos- 
ter v. Congress Square Hotel Co., su- 
pra. (3) That the employer or com- 
pensation insurer failed to sue with- 
in the specified time after demand. 
Foster v. Congress Square Hotel Co., 
supra. 


[b] Reason for rule-—The em- 
ployee’s action is;a common-law, and 
not a statutory, action. Foster v. 
Congress Square Hotel Co., 145 A. 
400, 128 Me. 50, 67 A.L.R. 239. 


a Right in general see supra § 


410. Langston vy. Selden-Breck 
Const. Co;,. 37.S.W.(2da) 474, 225 Mo. 


same title and section number. 


§ 1626] 


against the third person wrongdoer,!! the issue must 
be raised by the pleading.?? 


Negativing employment by defendant or applica- 
tion of compensation act to employment. Allega- 
tions which definitely exclude the theory that the in- 
jured or deceased employee was an employee of de- 
fendant have been held sufficient to negative the fact 
of such employment?* and to show that defendant is 
a “person other than the employer” within the mean- 
ing of the act.1* Where plaintiff’s pleading sets up 
no relationship of master and servant between plain- 
tiff and defendant and no other facts which would 
make the Workmen’s Compensation Act applicable, it 
is not necessary to allege matters to take the case out 
of, or to negative the force of, the act.15 


Provisions of act benefiting defendant or relieving 
him from liability.1° According to some cases plain- 
tiff employee need not negative the terms of a pro- 
vision of the compensation act which permit a per- 
son other than the employee to have the benefit of the 
act?’ or which create defenses, in a common-law ac- 
tion by the employee,!* or, it seems, in an action 
brought by a dependent of a deceased employee for 
the death of such employee.1® A complaint is, how- 
ever, demurrable where the allegations therein show 


App. 581. 
11. Election defeating right of ac- 


tion in general see supra § 1571 et seq. [a] 


WORKMEN'S COMPENSATION ACTS 


Bo, v. Johnson, 102 So. 710, 212 Ala. 


Defendant subject to act.— 
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that defendant is, under the act, immune from an ac- 
tion against him by plaintiff employee.*° Notwith- 
standing an employee or the personal representative 
of a deceased employee has no cause of action for a 
compensable injury or death where the employee, his 
employer, and defendant were all subject to the com- 
pensation act,?1 the view has been taken that in a 
common-law action by the employee”? or in an action 
under the Injuries Act for the death of an employee 
in which there is nothing to show that deceased em- 
ployee was under the compensation act,?* it is not 
necessary to allege that defendant was not under the 
compensation act, and where in an action for the 
death of an employee, it clearly appears that defend- 
ant was not under the act, no reference to the act 
need be made;?* likewise, in an action under the. 
Injuries Act, it is not necessary to allege that the de- 
ceased employee was not under the compensation 
act.25 There is, however, authority for the view that, 
in view of such provision relieving a person subject 
to the act from lability to an employee, where the 
allegations raise a presumption that plaintiff’s em- 
ployer and defendant were subject to the act and that 
the injury complained of arose out of and in the 
course of plaintiff’s employment, plaintiff should 
make allegations showing that plaintiff’s employer”® 


who is subject to the act, under cer- 
tain conditions, a complaint is de- 
murrable where the allegations show 


12. Moseley v. Lily Ice Cream Co., 
300 P. 958, 38 Ariz. 417. 


13. United States Cast Iron Pipe 
& Foundry Co. v. Fuller, 102 So. 25, 
212 Ala. 177. 


{a] Thus an allegation in an ac- 
tion for personal injury to plaintiff 
that plaintiff was engaged in certain 
work in a place owned by defendant 
not as an employee of defendant but 
by invitation of defendant does not 
show that plaintiff was an employee 
of defendant entitled only to compen- 
sation under the compensation act. 
United States Cast Iron Pipe & Foun- 
dry Co. v. Fuller, 102 So. 25, 212 Ala. 
177. 


14. State v. Chesapeake & Poto- 
mac Telephone Co. of Baltimore City, 
160 A. 437, 162 Md. 572. 


[a] Thus in an action in the name 
of the state for the use of dependents 
of a deceased employee, where, under 
the compensation act, the liability en- 
forceable is that of a “person other 
than the employer,” allegations which 
definitely exclude the theory that the 
employee was an employee of defend- 
ant are sufficient to show that defend- 
ant is a “person other than the em- 
ployer,’ within the meaning of the 
act. State v. Chesapeake & Potomac 
Telephone Co. of Baltimore County, 
‘160 A. 487, 162 Md. 572. 


15. Langston Vv. Selden-Breck 
Const. Co., 37 S.W.(2d) 474, 225 Mo. 
App. 531. 


[a] Rule applied, where defend- 
ant was a general contractor and 
plaintiff was an employee of a sub- 
contractor but the petition contained 
no allegation as to the status of de- 
fendant as general contractor or of 
plaintiff's employer as a_subcontrac- 
tor. Langston v. Selden-Breck Const. 
Co., 37 S.W.(2d) 474, 225 Mo.App. 531. 


16. Necessity of defendant’s plead- 
ing provisions see infra § 1628. 


17. Demopolis Telephone Co. v. 
Hood, 102 So. 35; 212 Ala. 216; Brad- 


Rule was applied where, under the 
provision in question, the amount of 
recovery from a person other than 
the employer, who was also subject 
to the act, is determined by the act. 
Demopolis Telephone Co. v. Hood, 102 
So. 35,0212, Alat" 216. 


{b] Injury to person and property. 
—In applying the above rule in a 
case in which the action was for 
injury to the person and to property, 
the court pointed out the fact that 
the compensation act does not cover 
injuries to property. Bradley v. 
Johnson, 102 So. 710, 212 Ala. 330. 


18. O’Brien vy. Chicago City Ry. 
Co., 187 N.E. 214, 305 Ill. 244, 27 A. 
L.R. 479. 


[a] Injury not proximately caused 
by employer or employer’s employ- 
ees.—An allegation in the declara- 
tion that the injury was not caused 
by the employer of plaintiff or by 
such employer’s employees was sur- 
plusage. O’Brien vy. Chicago City 
Ry. Co., 187 N.B. 214, 305 Ill. 244, 27 
A.L.R. 479. 


19. Madden vy. Northern Pac. R. 
CO 242 eo Sie 


[a] Act abolishing right of ac- 
tion against third person.—W here the 
act abolishes a right of action 
against a third person wrongdoer ex- 
cept as provided in the act, in an 
action by the widow of a deceased 
employee for his death, the view has 
apparently been taken that plaintiff 
need not allege noncompliance with 
the act on the part of the employer 
of the deceased employee, which non- 
compliance would, under the act, ren- 
der the provisions of the act inap- 
plicable. Madden v. Northern Pac. 
Ry. Co., 242 F.. 981 (earlier provisions 
of Washington act). 


20. Olson v. Thiede, 225 N.W. $91, 
177 Minn. 410. 


[a] Thus, where an employee who 
has obtained an award of compensa- 
tion from his employer may not main- 
tain an action against a third party, 


that plaintiff has obtained an award 
of compensation, that the prescribed 
conditions exist, and that defendant 
is a third party within the meaning of 
the act. Olson y. Thiede, 225 N.W. 
391, 177 Minn. 410. 


21. liability of third person sub- 
jecr to act in general see supra § 
Od. 


22. O’Brien v. Chicago City Ry. 
SB ie N.E. 214, 305 Ill. 244, 27 A.L. 


[a] Allegation that plaintiff was 
subject to the act was regarded as 
surplusage and part of the unneces- 
Sary anticipation of matters of de- 
fense. O’Brien vy. Chicago City Ry. 
Co., 137 N.E. 214, 305 Ill. 244, 27 A. 
L.R. 479. 


{b] Defendant’s election not to be 
bound by act.—Allegation that de- 
fendant had elected not to be bound 
by the act was surplusage. O’Brien 
v. Chicago City Ry. Co., 137 N.E. 214, 
305 Ill. 244, 27 A.L.R. 479; 127 N.E. 
389, 293 Ill. 140. ; 


23. Elaborated Ready Roofing Co. 
ye eeey & W. I. R. Co., 222 Ill.App. 


24 Klonowski v. Crescent Paper 
Box Mfg. Co., 217 Ill.App. 150. 


25. Hartray v. A. T. Willett Co., 
232 Ill.App. 193. 


26. Rogers v. Illinois Cent. R. Co., 
210 Ill.App. 577. 


[a] Allegations as to status of 
plaintifé or his employer.—(1) The 
declaration will be construed as al- 
leging that plaintiff and his employer 
are bound by the act where the dec- 
laration contains allegations from 
which it may be concluded that plain- 
tiff and his employer were under the 
act (O’Brien v. Chicago City Ry. Co., 
27 SNE esos) 200 Lie a0), Ce) meas 
where the allegations as to employ- 
ment are such as presumptively to 
show them to be under the act 
(O’Brien v. Chicago City Ry. Co., 
supra). (3) An_ allegation that 
plaintiff is an employee of a munici- 
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or defendant2* was not bound by the act. Where 
the act prevents the maintenance of an action against 
a third person who is an employer in the course of 
any extrahazardous employment under the act,** on 
demurrer to the complaint of plaintiff employee, the 
court will not assume that defendant was an employ- 
er within the act unless the allegations of the com- 
plaint show that fact with certainty and precision.?°® 


Tort or wrong of defendant and duty to employee. 
In an action for the death of an employee, for the 
use of his dependents, the absence of allegations 
sufficient to show the existence of an actionable 
wrong on the part of defendant renders the declara- 
tion insufficient on demurrer.?° In such action, 
where there are allegations in respect of a contract 
between defendant and the deceased employee’s em- 
ployer which are appropriate to show that the con- 
tract was the oceasion for deceased’s rightful pres- 
ence on defendant’s property at the time and place 
of the injury and to show that deceased was acting as 
an employee of independent contractors, it is not nec- 


essary that the terms and effect of the contract 


should be more particularly stated.** 


[§ 1627] bb. Action on Behalf of Employer or 
Insurer. General rules applicable to declarations, 
complaints, or petitions in tort actions*? apply in an 
action by or on behalf of an employer or an insurer 


pal corporation does not of itself, 
however, show that plaintiff is under 
the compensation act in view of the 
fact that a municipal corporation en- 
gages in occupations which are not 
under the act. O’Brien vy. Chicago 
City Ry. Co., 137 N.E. 214, 305 Ill. 
244, 27 A.L.R. 479, 127 N.B. 389, 293 
fll. 140. 


App. 9. 
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based on the death of an employee, 
prought under the first part of Work- 
men’s Compensation Act § 
been regarded as sufficient to state a 
cause of action on general demurrer. 
Brennan Const. Co. v. Blair, 261 Il. 
(2) Declaration 
tion under such part of § 29 by an 
employer to recover from a person 


[§§ 1626-1627 


for an injury to, or the death of, an employee.** 


Employer’s or insurer’s rights or interest. The ne- 
cessity of alleging facts which show that plaintiff 
insurer has acquired the right to reimbursement out 
of a recovery from a third person has been recog- 
nized.*4 The omission of an allegation that plain- 
tiff is an insurance carrier which is entitled to sub- 
rogation under the applicable provision of the com- 
pensation act is immaterial, however, where that 
fact is necessarily implied, from allegations actually 
made.?®> Where an employer’s right to recover dam- 
ages from a third person for the death of an em- 
ployee is not dependent on the appointment of a per- 
sonal representative of the deceased employee,°® the 
omission from the declaration of an allegation of the 
appointment of a personal representative does not 
render the declaration insufficient as not stating a 
cause of action.27 Where an insurer who has paid 
compensation is entitled to relief against a third per- 
son both under a provision of the compensation act 
which subrogates insurer to all the rights and ac- 
tions to which the employer is entitled under the act 


_and also under a statute giving a right of action for 


every act which causes damage to another, insurer 
need not, in an action by him against a person who 
caused the injury to the employee, specifically state 
whether it sues as legal subrogee under the compen- 
sation act or whetlrer it claims under such other 


representatives. Standard Accident 


Ins. Co. v. Pennsylvania Car Co., 49 
29, has} F.(2d) 73. 
34. Hartford Accident & Indemni- 


ty Co. v. Proctor, 21 N.Y.S. 420, 206 
App.Div. 510. 


[a] hus a complaint alleging 
that at an unnamed date plaintiff 


in an ac- 


27. Berndt v. Chicago R. Co., 220 
ll.App. 307; Rogers v. Illinois Cent. 
Re Con 210 Di App."57 7. 


[a] Pleading and evidence show- 
ing defendant engaged in business 
within act.—Where the proof showed 
that plaintiff employer was bound by 
the act and that the injury arose out 
of and in the course of the employ- 
ment and the pleading and evidence 
showed that defendant was engaged 
in a business which brought it within 
the act, it was necessary for plain- 
tiff to show that defendant was not 
bound by the provisions of the act 
and his pleadings could have been 
amended in this regard. Stevens v. 
Illinois Central R. Co., 187 N.E. 859. 
306 Ill. 370. 


28. Exemption in general see su- 
pra § 1559. 

29. Lindh y. Booth Fisheries Co., 
2 F.Suppl. 19. 

30. State v. Chesapeake & Poto- 
mac Telephone Co. of Baltimore City, 
160 A. 437, 162 Md. 572. 


31. State v. Chesapeake & Poto- 
mac Telephone Co. of Baltimore City, 
supra. 

32. See Death §§ 129-153; 
gence §§ 626-687; Tort § 62. 

Declaration or complaint in general 
see Pleading §§ 132-196. 


33. See cases infra this note. 


Negli- 


[a] Declarations, complaint, or 
petition held sufficient.—(1) Declara- 
tion in an, action by an employer 
against a person subject to the act, 


who was also bound by the act the 
amount of compensation paid by 
plaintiff to one of his employees has 
been held sufficient notwithstanding 
the omission of allegations as to em- 
ployee’s giving notice of accident, and 
making a claim for compensation, 
within certain periods of time after 
the accident, as to the nature of the 
business of plaintiff or defendant, and 
as to the wages of the employee and 
the failure to set forth a copy of the 
award, agreement, or settlement con- 
tract, where the declaration stated a 
eause of action for wrongful injuries 
to plaintiff's employee, and alleged 
ultimate facts showing that the in- 
jured person, at the time of the injury 
was an employee, that an award had 
been made by the industrial commis- 
sion in favor of the employee and 
against the employer, the amount of 
the award, and that the injury was 
not proximately caused by the negli- 
gence of the employer. Filippi v. 
Cole, 262 Ill.App. 108. 


[b] Particular allegations held 
sufficient.—(1) As against a general 
demurrer, an allegation in an action 
by an employer that a named person 
was working for plaintiff in digging a 
trench in the street when he was 
fatally injured sufficiently alleges 
that such person was an employee of 
plaintiff (Brennan Const. Co. v. Blair, 
261 Ill.App. 9) (2) and that a fatal 
injury arose out of and in the course 
of employment (Brennan Const. Co. v. 
Blair, supra). (3) A petition alleg- 
ing defendant’s status as independ- 
ent contractor and facts creating it 
stated a cause of action to enforce 
insurer’s right of subrogation to the 
rights of the deceased employee’s 


For later cases, developments and changes in the law see Annotations, 


insurer paid compensation to an em- 
ployee, and that at another unnamed 
date defendant, who had never been 
notified of the amount of compen- 
sation or of any payment thereunder 
satisfied a judgment against him, re- 
covered in New York by the employee, 
for the same injury, did not state a 
cause of action under N. J. L. (1913) 
p $18, under which plaintiff insur- 
er claimed a lien on the proceeds of 
a judgment for the injured employee 
to the extent of compensation paid 
by insurer, because of the absence 
of a statement that plaintiff paid 
compensation prior to the time de- 
fendant made payment in discharge 
of the judgment, and it was therefore 
properly dismissed. Hartford Acci- 
dent & Indemnity Co. v. Proctor, 201 
N.Y.S. 420, 206 App.Div. 510, 


35. Royal Indemnity Co. v.. Mid- 
land Counties Public Service Corpo- 
ration, 183 P. 960, 42 Cal.App. 628. 


[a] Thus allegations that plain- 
tiff insurance company by its policy 
of insurance insured a specified per- 
son and his employees, and that the 
policy was written under, and in con- 
formity with the terms of, the Work- 
men’s Compensation, Insurance and 
Safety Act, carried with it an im- 
plied allegation that plaintiff was an 
insurance carrier entitled to be sub- 
rogated to the rights of an injured 
employee against the person causing 
the injury. Royal Indemnity Co. v. 
Midland Counties Public Service Cor- 
poration, 183 P. 960, 42 Cal.App. 628. 


36. See supra § 1609. 


37. Brennan Const. Co. v. 


Blair, 
261 Ill.App. 9. 


same title and section number, 
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statute.8& In an action by an employer under his 
right of subrogation given by the compensation act, 
an allegation in the declaration of nonwaiver of the 
employer’s right of subrogation is not necessary.*® 
Under an act providing that, if an injured employee 
elects to take compensation, awarding compensation 
shall operate as an assignment to the person liable 
for compensation of the cause of action against a 
person not in the same employ, in an action by in- 
surer allegations setting up the election of the em- 
ployee to take compensation and the fact that the 
election and award operated as an assignment of 
the cause of action are proper.t® While the view 
has been expressed that, under a provision for the 
subrogation of the employer to the right of the em- 
ployee to the extent of the compensation payable, 
the statement of plaintiff employee in an action 
against a third person should show that plaintiff has 
sued for himself and his employer as their respective 
interests may appear,*! under a provision that, if 
compensation is paid, insurer may enforce in the 
name of the employee or in its own name and for 
its own benefit the liability of a person other than 
the employer, it is not necessary to allege in an 
action brought in the name of the employee that the 
action is brought in the name of the employee for 
the benefit of insurer.*? Where under a provision 
for subrogation of the employer who has paid, or 
has become liable to pay, compensation, the em- 
ployee’s cause of action is not extinguished if the 
employee elects to take compensation but is kept 
alive for the benefit of the employer,*? an amend- 
ment of the declaration in an action by the employee, 
setting forth his election to take, and the receipt of, 
compensation does not introduce a new cause of ac- 
tion** and is permissible.*® 


Employee subject to compensation act. Where the 
presumption is that if an employer is operating un- 
der the act his employee is bound by the terms of 
the act,*® and, in an action by the employer against 
the person liable for the injury to the employee, to 
enforce a right given by statute where such person 
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is within the compensation act, it is specifically al- 
leged that both plaintiff and defendant are under 
the act, the omission of an allegation that the em- 
ployee was under the act does not render the dee- 
laration defective.*? 


Negativing employment. Where, under the com- 
pensation act, the liability enforceable is that of 
a “person other than the employer,” allegations 
which definitely exclude the theory that the employee 
was an employee of defendant are sufficient to show 
that defendant is a “person other than the employ- 
er” within the meaning of the act.*§ 


Election of defendant as to being bound by the 
act. It seems that where the employer has, under 
the act, a right to enforce the liability of a person 
who has elected not to be bound by the act, for an 
injury to the employee, it is necessary to allege in 
the declaration in an action by the employer to en- 
force such liability that defendant had elected not 
to be bound by the act,*® but in an action by an em- 
ployer pursuant to a provision that, where compen- 
sation is payable, the employer may enforce the lia- 
bility of a person who has elected to be bound by 
the act, it is not necessary to allege that defendant 
has elected to be bound by the compensation act 
if facts are alleged which, under the act, raise a pre- 
sumption that defendant has elected to be bound by 
the act.5° 


Actionable wrong or tort of defendant and duty 
to employee. In an action for the use of insurer 
based on the death of an employee, the absence from 
the declaration of allegations sufficient to show the 
violation by defendant of some duty which defend- 
ant owed to such employee renders the declaration 
insufficient on demurrer. The omission, however, 
of an allegation of the terms of the applicable pro- 
vision defining the conditions under which defend- 
ant shall be lable does not render the declaration 
fatally defective where from the facts alleged the 
existence of such conditions must necessarily be in- 
ferred.°? A count of the complaint in an action by 


38. Fidelity Union Casualty Co. v. 
penton. 125 So. 504, 12 La.App. 
1. 


39. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481. 


40. Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 198 
N.Y.S. 264, 120 Misc. 332 [aff 202 N. 
Y.S. 950, 208 App.Div. 759]. 


41. Weschler v. B. & C. BE. Trac- 
tion Company, 6 Pa.Dist.&Co. 556. 


42. Murray v. Rossmeisl, (Mass.) 
187 N.E. 622; Becker v. Eastern Mas- 
sachusetts St. Ry. Co., 181 N.E. 757, 
279 Mass. 435; Portland Gaslight Co. 
v. Ruud, 136 N.E. 75, 242 Mass. 272. 


43. See supra § 1593. 
44 Davis v. Central Vermont Ry. 
@o:,. (Vt.) 113A. 539: 


45. Davis v. Central Vermont Ry. 
Co., supra. 


46. See supra § 264. 


47. Tribune Co. v. Emery Motor 
Livery Co., 232 Ill.App. 309. 


48. State v. Chesapeake & Poto- 
mac Telephone Co. of Baltimore City, 
160 A. 437, 162 Md. 572. 


[a] Thus, in an action for the use 


of an insurer and the dependents of 
a deceased employee, based on the 
death of such employee, an allega- 
tion that a lineman who was fatally 
injured was the employee of a con- 
tractor to whom defendant telephone 
company had committed “certain al- 
terations, improvements and addi- 
tions” to the telephone line definitely 
excluded the theory that the lineman 
might have been an employee of de- 
fendant and the conclusion necessari- 
ly followed, on demurrer, that de- 
fendant was in the situation of a per- 
son other than the contractor by 
whom, it was alleged, the lineman 
was independently employed. State 
v. Chesapeake & Potomac Telephone 
Co. of Baltimore City, 160 A. 437, 162 
Md. 572. 


49. Vose v. Central Illinois Pub- 
lic Service Co., 122 N.E. 134, 286 Ill. 
519 [aff 212 Ill.App. 105]. 


50. Vose vy. Central Illinois Public 
Service Co., supra. 


[a] Thus, in an action based on 
the first clause of Workmen’s Com- 
pensation Act § 29, to recover the 
amount of compensation paid for a 
lineman’s death, due to his coming in 
contact with defendant’s high-tension 
wires, a declaration which in sub- 
stance alleged that defendant was en- 
gaged in “electrical work” was not 


defective, because it failed to allege 
that defendant had not elected to be 
governed by the act, in view of § 2. 
Vose v. Central Illinois Public Sery- 
ice Co., 122 N.E. 134, 286 Ill. 519. 


51. State v. Chesapeake & Poto- 
mac Telephone Co. of Baltimore City, 
160 A. 437, 162 Md. 572. 


[a] Thus a declaration against 
a telephone company in an action by 
the state for the use of dependents 
of a deceased employee of an inde- 
pendent contractor and of insurer to 
recover damages for the death of 
such employee resulting from an in- 
jury sustained by him as the result 
of the fall of a pole of defendant on 
which such employee was working as 
a lineman was insufficient on demur- 
rer where no facts showing the lia- 
bility of defendant in respect of de- 
fects in the pole were alleged. State 
v. Chesapeake & Potomac Telephone 
oa Se ta City, 160 A. 437, 162 


52. Ryan Co. v. Sanitary Dist. of 
Chicago, 236 Ill.App. 511. 


[a] Thus, notwithstanding the 
liability of defendant third person 
to plaintiff employer is imposed by 
the act if the injury or death of the 
employee was not proximately caused 
by the negligence of the employer or 
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insurer for reimbursement, which states in greater 
detail the wrongful conduct of which plaintiff com- 
plains which was set forth in more general language 
in other counts, has been upheld on demurrer.®* In 
an action for the benefit of insurer, based on the 
death of an employee, where there are allegations in 
respect of a contract between defendant and the de- 
ceased employee’s employer which are appropriate 
to show that the contract was the occasion for de- 
ceased’s rightful presence on defendant’s property 
at the time and place of the injury and to show that 
deceased was acting as an employee of independent 
contractors, it is not nécessary that the terms and 
effect of the contract should be more particularly 
stated.54 In respect of defendant’s act constituting 
the cause of the death of an employee, it is suffi- 
ciently alleged that the injury inflicted by defend- 
ant was the cause of the death if that fact is neces- 
sarily inferrable from the facts alleged.°° 


Damages; payment of compensation. Where, un- 
der the applicable compensation act, in an action in 
the name of the employee for the benefit of insurer, 
the liability of defendant, including liability in .re-. 
spect of the amount recoverable, is the same as in 
an action for the benefit of the employee,*® an al- 
legation that insurer made certain payments to the 
injured employee, while permissible,°* is not neces- 


119 Me. 20. 


58. 
supra. 


employees but was caused under cir- 
cumstances creating a legal liability 
for damages in some person other 
than the employer, the omission from 
the employer’s declaration in an ac- 
tion for the death of an employee of 
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Donahue vy. Thorndike & Hix, 


59. Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 


[§§ 1627-1628 | 


sary.°8 Where the act provides that the awarding 
of compensation shall operate as an assignment to 
the person liable for compensation, the view has been 
expressed that allegations setting up the amount or 
details of the award as a basis or element of dam- 
ages or as a separate cause of action are unneces- 
sary®® and improper.*° There is a sufficient allega- 
tion that the amount of compensation was fixed and 
determined where it is alleged that an order was 
entered directing plaintiff employer to pay a speci- 
fied amount in weekly installments and that there- 
after plaintiff proceeded to pay these installments.®* 


[§ 1628] (b) Plea or Answer®*—aa. Action on 
Behalf of Employee or His Dependents or Benefici- 
aries. General rules as to pleas.or answers in tort 
actions®? apply in actions on behalf of an employee, 
or dependents or the personal representative of a 
deceased employee, prosecuted notwithstanding the 
existence of a workmen’s compensation act.°* In 
such an action, in general, defendant who seeks 
the benefit of a provision of the compensation act 
must by his pleading bring himself within such pro- 
vision,®® and he must plead such defenses as are 
based on the act,®* as, for example, acceptance of 
compensation by plaintiff employee from his employ- 
er,°? subrogation of the employer,** assignment to 


any defense which he may have un- 
der the Workmen’s Compensation Act 
if evidence thereof is not admissible 
under the general issue. O’Brien vy. 
Chicago City Ry. Co., 137 N.E. 214, 


198] 305 Ill. 244, 27 A.L.R. 479. But see 


an allegation that the death was not 
proximately caused by the negligence 
of the employer or his employees but 
was caused under circumstances cre- 
ating a legal liability in a person 
other than the employer does not ren- 
der the declaration fatally defective 
as not stating a cause of action where 
the only reasonable inference from 
facts recited in the declaration is that 
the death was not caused by the neg- 
ligence of the employer and was caus- 
ed only under such circumstances as 
to create a liability for damages in 
some other person. Ryan Co. v. San- 
ee Dist. of Chicago, 236 Ill.App. 
it 


53. Day & Sachs v. Travelers’ Ins. 
Co., 137 So. 409, 223 Ala. 558. 


54. State v. Chesapeake & Poto- 
mac Telephone-Co. of Baltimore City, 
160 A. 437, 162 Md. 572. 


55. Brennan Const. Co. v. Blair, 
261 Ill.App. 9. 


[a] Thus an allegation that a 
street car struck a _ wheelbarrow 
throwing it with great force against 
the employee, by means of which he 
was so injured that he died the same 
day, sufficiently alleges that death 
resulted from the injury. Brennan 
Const. Co. v. Blair, 261 Ill.App. 9. 


56. See infra § 1647. 


57. Donahue y. Thorndike & Hix, 
109 A. 187, 119 Me. 20. 


[a] An amendment to the declara- 
tion, reciting that plaintiff employee 
had received a specified amount from 
insurer and that at the time of the 
injury plaintiff employee was in the 
employ of a_ specified person who 
was an assenting employer under the 
act, was allowable as it did not in; 
troduce a new cause of action. Don- 
ahue v. Thorndike & Hix, 109 A. 187, 


N.Y.S. 264, 120 Misc. 332 [aff on oth- 
er grounds 202 N.Y.S. 950, 208 App. 
Div. 7159]: 


60. Royal Indemnity Co. v. J. G. 
White Engineering Corporation, su- 
pra. 


61. Brennan Const. Co. v. 
261 Ill.App. 9. 


62. Election to take or acceptance 
of compensation as defense in gen- 
eral see passim supra § 1571 et seq. 


63. See Death § 155; Negligence 
§§ 688-705; Torts § 64. 


Plea or answer in civil action in 
general see Pleading §§ 197-379. 


64. See cases infra this section. 


65. Bradley v. Johnson, 102 So. 
710, 212 Ala. 830; Demopolis Tele- 
phous Co. v. Hood, 102 So. 35, 212 Ala. 


[a] ‘Third person subject to act.— 
Defendant must by his pleading bring 
himself within a provision of the 
compensation act which permits a 
person other than the employer, who 
is subject to the act, to have the 
benefit of the act in certain respects. 
Bradley v. Johnson, 102 So. 710, 212 
Ala. 330; Demopolis Telephone Co. v. 
Hood, 102 So. 35, 212 Ala. 216. 


[b] Reason for rule.-—Whether or 
not defendant is subject to the act is 
within his knowledge rather than the 
knowledge of the injured person. 
Demopolis Telephone Co. vy. Hood, 
102 So. 35, 212 Ala. 216. 


66. Madden v. Northern Pac. Ry. 
Co., 242 F. 981; O’Brien y. Chicago 
City Ry. Co., 137 N.E..214, 305 Il. 
244, 27 A.L.R. 479. 


[a] Tllustrations.—(1) In a com- 
mon-law action by an injured employee 
defendant should specifically plead 


Blair, 


O’Brien v. ChicagosCity Ry. Co., 220 
Ill.App. 107 (allegations or proof with 
reference to the compensation act are 
not necessarily matters of defense). 
(2) A like rule applies in case of 
death, in an action, not under the 
Workmen’s Compensation Act, by the 
personal representative of the de- 


ceased employee. Hartray v. A. T. 
Willett Co., 232 IllApp. 193. (3) 
Where the act abolishes actions 


against a third person wrongdoer 
except as in the act provided in an 
action by the widow of a deceased 
employee for his death, defendant 
should plead compliance with the act 
by the employer of the deceased em- 
ployee where noncompliance would 
take the case out of the act and de- 
fendant seeks to avoid liability by rea- 
son of the provisions of the act. 
Madden v. Northern Pac. Ry. Co., 242 
F. 981 (earlier provisions of Wash- 
ington act). (4) Likewise under the 
earlier provision of the Washington. 
Compensation Act, if the injury oc- 
curred at the plant of the employer, 
that fact should have been presented 
by answer. Martin v. Matson Nav. 
Co., 244 BF. 976. 


67. McHugh v. Williams & Pay- 
ton, 110 A. 607, 43 R.I. 170. 


[a] Thus, where defendant relies. 
on the payment of compensation to 
plaintiff by the plaintiff’s employer as 
a defense, defendant should have spe- 
cially pleaded the alleged agreement 
under the compensation act pursuant 
to which it is claimed compensation 
was paid. McHugh vy. Williams & 
Payton, 110 A. 607, 43 R.I. 170. 


[b] Reason for rule.—The defense 
is a statutory defense, of recent ori- 
gin, and did not exist at common law. 
McHugh v. Williams & Payton, 110 
A; 607, 48 Rit, 170. 


68. Foster v. Congress Square Ho- 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 
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the employer,*® or to insurer, under the act of an- 
other state,?° and defendant’s liability under the 
act for compensation for the injury complained of 
in the action.‘ A plea in bar based on the alleged 
receipt of compensation by plaintiff employee from 
his employer is bad where it fails to allege that the 
imjury arose out of and in the course of plaintiff’s 
employment.?? Where, under the act, the employee 
or the personal representative of a deceased em- 
ployee may maintain an action against a person who 
is not bound by the aet,7? even though compensa- 
tion under the act has been claimed,** a plea that the 
employee and his employer were both subject to the 
act and that defendant was not subject to the act 
does not state a defense,7® nor does a plea that the 
employee has accepted compensation from his em- 
ployer.*® Where defendant seeks to avoid liability 
on the ground that the employee, his employer, and 
defendant were all bound by the act and that the 
employee was engaged in the course of his employ- 
ment when the injury occurred,*’ it is essential to 
a good plea that it should appear that the employer 
was engaged in an oceupation which is within the 
compensation act,’® and that facts should be alleged 
from which it may be inferred that the employee was 
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actually engaged in the course of his employment 
when the injury oceurred;’® the plea is sufficient, 
however, where it alleges facts which show that the 
employee, his employer, and defendant were all 
bound by the act and that the injury occurred in 
the course of, and arose out of, the employment.®° 
In an action by the personal representative for the 
death of employee, an allegation of the answer that 
full compensation has been paid under the compen- 
sation act does not raise an inference that the 
amount received as compensation equals the maxi- 
mum amount recoverable under the death statute.*1 


Answer showing that defendant was independent 
contractor. Under some acts an answer which shows 
that defendant was an independent contractor un- 
der a contract with the employer of the employee 
for whose death the action is brought shows that the 
act does not apply to relieve defendant from liabil- 
ity in the action.®? 


Amended answer not inconsistent with pleadings. 
In an action by the employee the propriety of per- 
mitting defendant to file an amended answer by al- 
leging that plaintiff had elected to take compensa- 
tion under the act and was thereby precluded from 


tel 
A.L 


69. Arkansas Valley Ry., Light & 
Power Co. v. Ballinger, 178 P. 566, 65 
Colo. 548. 


[a] Employee and employer sub- 
ject to act.—Defendant, who relies on 
an alleged assignment under the act 
to the employer of plaintiff's cause 
of action for the death of her hus- 
band by an application to take com- 
pensation, must plead that deceased 
employee and his employer were sub- 
ject to the provisions of the act. 
Arkansas Valley Ry., Light & Power 
ee v. Ballinger, 178 P. 566, 65 Colo. 
548. 


70. Kandelin v. Lee Moor Contract- 
ing Co., 24 P.(2d) 731, 37 N.M. 479. 


[a] Recovery of compensation op- 
erating as aSsignment.—If the recov- 
ery of compensation by plaintiff em- 
ployee under the compensation act of 
another state operates as an assign- 
ment of a portion of his cause of ac- 
tion against defendant, that is a fact 
which should be established by plead- 
ing. Kandelin v. Lee Moor Contract- 
ing Co., 24 P.(2d) 731, 37 N.M. 479. 


71. Clark v. Monarch Engineering 
Co., 161 N.E. 436, 248 N.Y. 107. 


[a] General contractor. — (1) 
Where defendant general contractor 
seeks to avoid liability on the ground 
that the compensation act has imposed 
a new liability for compensation, de- 
fendant should plead that he is under 
the statutory liability imposed by 
Workmen’s Compensation Act § 56. 
Clark v. Monarch Engineering Co., 161 
N.E. 436, 248 N.Y. 107. (2) Rule was 
applied in an action by the personal 
representative of a deceased employee 
for the death of such employee. 
Clark v. Monarch Engineering Co., su- 
pra. (3) Failure of subcontractor to 
secure compensation should be plead- 
ed by the general contractor where 
such failure is a condition precedent 
to general contractor’s liability for 
compensation. Clark v. Monarch En- 
gineering Co., supra. (4) Liability of 
general contractor as third person in 
general see supra § 1562. 

[b] Inan action by an employee of 
one subcontractor against another 
subcontractor and the general con- 


Co., 145 A. 400, 128 Me. 50, 67 
-R. 239. 


tractor, (1) a proposed amended 
answer by defendant subcontractor 
was insufficient because it contained 
no allegation that either defendant 
subcontractor or defendant general 
contractor had secured compensation 
in one of the ways provided by the 
act. Portman v. Hanman Bldg. Cor- 
poration, 226 N.Y.S. 395, 1381 Misc. 
168. (2) Even if the answer con- 
tained such allegation, it would be in- 
sufficient as to defendant subcontrac- 
tor, as Workmen’s Compensation Act 
§ 56 does not attempt to substitute 
the remedy of compensation for liti- 
gation, in cases of personal injuries, 
as between employees of one subcon- 
tractor and another subcontractor. 
Portman vy. Hanman Bldg. Corpora- 
tion, supra. (3) Liability of subcon- 
tractor to employee of another sub- 


contraetor in general see supra § 
1563. 
72. Hotel Equipment Co. v. Liddell, 


124 S.E. 92, 32 Ga.App. 590. 


[a] Reason for rule.—If injury did 
not arise out of and in the course 
of the employment, the payment 
would be a mere gratuity which would 
not be a defense to an action against 
a third person. Hotel Equipment Co. 
Vv. Me aah 124 S.B. 92, 32 Ga.App. 
590. 

73. Liability of person not bound 
by act see supra § 1557. 


74. Necessity of election in general 
see supra § 1571 et seq. 


75. Gones v. Fisher, 122 N.E. 95, 
288 Ill. 606; Moscarelli v. Sheldon, 
247 Ill.App. 352. 


76. Gones vy. Fisher, 
286 Ill. 606. 


77. Liability of third person sub- 
ae to act in, general see supra § 


78. Keeran v. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 413. 


[a] Allegation insufficient. — (1) 
An allegation that “the deceased’s 
employers were engaged in an enter- 
prise and business in which statu- 
tory and municipal ordinance regula- 
tions have been imposed for the regu- 
lation, guarding, use, and placing of 
machinery or appliances or protecting 


122 N.E. 95, 


and safeguarding the employees or 
the public therein’? is not sufficient. 
Keeran v. Peoria, Bloomington & 
Champaign Traction Co., 115 N.E. 636, 
640, 277 Ill. 413. (2) Where plaintiff 
employee alleged that defendant rail- 
road company was engaged in an op- 
eration in interstate commerce and 
that the injury to plaintiff occurred 
in connection with such operation, a 
plea which failed to show that defend- 
ant was engaged in interstate com- 
merce at the time of the injury is, it 
seems, insufficient. Goldsmith v. 
Payne, 133 N.E. 52, 800 Ill. 119. 


79. Keeran v. Peoria, Bloomington 
& Champaign Traction Co., 115 N.E. 
636, 277 Ill. 413. 


[a] Allegation insufficient. — A 
mere allegation that the deceased em- 
ployee was injured while engaged in 
the line of his duty as an employee is 
not sufficient. Keeran v. Peoria, 
Bloomington & Champaign Traction 
Co;,, 115 N.E. 636) '277 Tile’ 413% 


80. Smith v. City of Hamilton, 231 
Tll.App. 482; Elaborated Ready Roof- 
ing Co. v. Chicago & W. I. R. Co., 222 
Ill.App: 181. 


[a] No allegation as to elections 
to come under act.—Rule has been ap- 
plied where there was no allegation 
that either party had elected to come 
under the provisions of the act but 
the facts alleged showed that they 
came automatically under the act. 
rie v. City of Hamilton, 231 Ill.App. 


[b] Plea held sufficient.—Plea that 
plaintiff employee, his employer, and 
defendant had all elected to be under 
act, that the employer had paid com- 
pensation as required by the act, and 
that the employer, acting under the 
act had brought legal proceedings 
against defendant and obtained a 
judgment which had been paid by 
defendant was a sufficient answer to 
a declaration containing an allegation 
that plaintiff and his employer, at the 
time of the injury, were under the 
act and that defendant had elected not 
to be bound by the act. Kelas v. Wil- 
liam Ganschow Co., 228 Ill.App. 189. 


81. McGuigan v. Allen, 206 N.W. 
714, 165 Minn, 390. 3 


82. Dulaney v. Sebastian’s Adm’r, 
39 S.W.(2d) 1000, 239 Ky. 577. 
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maintaining the action has been recognized, as 
against an objection that such amendment was in- 
consistent with and changed the issues raised by 
the prior pleadings.** 


Striking allegations. Where, in an action by the 
personal representative of a deceased employee, 
there: are joined in the declaration a count for the 
death of the employee and a count for his conscious 
suffering, it has been held that plaintiff is entitled 
to have defendant’s answer amended by striking out 
as prejudicial an allegation that plaintiff was barred 
from recovery because he had received compensa- 
tion.’4 


[§ 1629] bb. Action on Behalf of Employer or 
Insurer. General rules as to pleas or answers in tort 
actions®® apply in actions on behalf of an employer 
or insurer.’* So in accordance with the general rule 
applicable in most jurisdictions,*? in an action by 
an employer for the death of an employee, defend- 
ant must plead the contributory negligence of the 
employee as a defense,’* and the view has been taken 
that an allegation by defendant that the injury was 
wholly the result of the negligence of the employee* 
is not sufficient to set up the defense of contributory 
negligence of the employee.*® In an action under 
the Workmen’s Compensation Act, by an insurer 
who had paid compensation, in the name of the per- 
sonal representatives of a deceased employee against 
a third person for the employee’s death and conscious 
suffering, allegations in the answer that the nominal 
plaintiff bad elected to receive, and had been paid 
compensation, have been regarded as immaterial and 
irrelevant,9° and may properly be stricken on mo- 
tion,?! and a motion to amend an answer in an ac- 
tion by insurer in the name of the employee by add- 
ing allegations that plaintiff had proceeded under 
the compensation act and had received compensation 
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thereunder is properly denied.®? 


Pleading statuté of limitations. The necessity of 
defendant’s pleading the statute of limitations to 
the intervening petition of an insurer in an action 
by an employee, in order to claim the benefit of the 
statute, has been recognized.® 


[§ 1630] (c) Verification.°* In the absence of 
statutory requirement a declaration in an action by 
an employer for the death of an employee need not 
be verified,?® and in such action, brought pursuant 
to a provision that the right of the employee or the 
personal representative to recover against a person 
other than the employer shall be subrogated to the 
employer, the view has been taken that a general 
statute requiring an allegation by oath or affidavit 
that the alleged subrogee is the actual bona fide 
subrogee does not apply,°® and it is not necessary 
for the employer to set forth on oath that he is a 
bona fide subrogee.®? 


[§ 1631] (6) Issues, Proof, and Variance—(a) 
Action on Behalf of Employee or His Dependents or 
Beneficiaries. General rules as to issues, proof, and 
variance between pleading and proof in tort actions®*® 
apply in an action on behalf of employee or his de- 
pendents or beneficiaries for injury or death, prose- 
cuted notwithstanding the existence of a workmen’s 
compensation act.°® In an action by employee who 
sues, as authorized by the act, after failure of the 
employer or compensation insurer to enforce sub- 
rogated rights under the act, the issues of facet in- 
volve the tortious liability of defendant.t The right 
of defendant to introduce evidence that there has 
been an election to proceed against the employer 
for compensation has been denied in the absence 
of allegations in his pleading that the employee and 
his employer were subject to the compensation act,” 
or of a plea in bar setting forth an agreement under 


83. Lowe v. Morgan’s Louisiana & 
T. R. & S. S. Co., (La.) 90 So. 429. 


[a] hus in an action by an em- 
ployee against a third person for per- 
sonal injuries, wherein defendant de- 
nied negligence, and averred contribu- 
tory negligence, an amended answer, 
averring that plaintiff was an em- 
ployee of a master governed by the 
Workmen’s Compensation Act, and 
had elected to claim compensation 
thereunder, was not inconsistent with 
the issues raised by the prior plead- 
ings, and was properly allowed to be 
filed, being in the nature of a peremp- 
tory exception or plea in bar, tending 
to defeat the demand. Lowe v. Mor- 
gan’s Louisiana & T. R. & S. S. Co., 
(La.) 90 So. 429. 


84. Chaves v. Weeks, 136 N.E. 73, 
242 Mass. 156. 


[a] Reason for holding.—Plaintiff 
had a right to have her cause of ac- 
tion under the count for conscious 
suffering considered by the jury, un- 
influenced by any irrelevant referenc- 
es in the answer to the insurance of 
her intestate by his employer. Chaves 
v. Weeks, 136 N.E. 73, 242 Mass. 156. 


85. See Death § 155; Negligence §§ 
688-705; Torts §§ 64-705. 


Plea or action in civil actions in 
general see Pleading §§ 197-379. 


86. See cases infra this section. 
87. See Death § 155; Negligence 
§§ 692-695. 


For later cases, developments and changes in the law see Annotations, 


88. Western States Gas & Electric 
Co.6 Vel Bayside Lumber, Co, 187. P: 
735, 182 Cal. 140. 


89. Western States Gas & Electric 
Co. v. Bayside Lumber Co., supra. 


[a] Mere denial of negligence.— 
The above conclusion was reached on 
the theory that such allegation 
amounts to nothing more than a de- 
nial of negligence on the part of de- 
fendant. Western States Gas & Elec- 
tric Co. v. Bayside Lumber Co., 187 
PTs seh Cala s0s 


90. Chaves v. Weeks, 136 N.E. 73, 
242 Mass. 156. 


91. Chaves v. Weeks, supra. See 
Murray v. Rossmeisl, (Mass.) 187 N.E. 
622 (recognizing rule in an action for 
injury to an employee); Christensen 
v. Bremer, 160 N.E. 410, 263 Mass. 129 
(apparently recognizing rule). 


92. Becker v. Eastern Massachu- 
setts St. Ry. Co., 181 N.E. 757, 279 
Mass. 435. 


93. Berry v. Irwin, 6 S.W.(2d) 705, 
224 Ky. 565 (where, however, insur- 
er’s right was not barred by the stat- 
ute in any event). 


94. Verification of pleading in gen- 
eral see Pleading §§ 824-864. 

95. C. J. De Wit Co. v. Central 
Lime & Cement Co., 250 Ill.App. 161. 

96. Brennan Const. Co. v. Blair, 


261 Ill.App. 9; C. J. De Wit Co. v. 
Central Lime & Cement Co., 250 Ill. 


App. 161. 


[a] Rule applied where such gen- 
eral statute provided that, in a pro- 
ceeding or suit brought under or by 
virtue of the sukrogation provision of 
any contract or under or by any sub- 
rogation by operation of law, the sub- 
rogee shall in his pleading oath, or by 
his affidavit, where pleading is not re- 
quired, allege that he is the actual 
bona fide subrogee. Brennan Const. 
Co..,v. Blair, 262 T-App. (9s) (CJ be 
Wit Co. v. Central Lime & Cement Co., 
250 Ill.App. 161. 


Subrogee’s oath in general see Sub- 
rogation § 136. 


97. Brennan Const. Co. v. Blair, 
264° TiApp.. 95 C. Je De iwite Cosa 
Central Lime & Cement Co., 250 Ill. 
App. 161. 


[a] Reason for rule. — Under 
Workmen’s Compensation Act § 29 the 
right of the employee is “transferred” 
to the employer; the employer is not 
subrogated to such right. Brennan 
Const. Co. v. Blair, 261 Ill.App. 9. 


98. See Death §§ 160-163; Negli- 
gence §§ 708-735; Pleading §§ 1144- 
1211; Torts §§ 63+67. 


99. See cases infra this section. 


1. Foster v. Congress Square Hotel 
Os 145 A. 500, 128 Me. 50, 67 A.L.R. 


2. See cases infra.this section. 


[a] Evidence as ts filing claim for 


same title and section number. 
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the aet pursuant to which, it is claimed, compensa- 
tion was paid. Even where plaintiff employee sets 
up a common-law right of action, however, the view 
has been expressed that under the general issue de- 
fendant may introduce evidence that plaintiff was 
under the Workmen’s Compensation Act.* 


[§ 1632] (b) Action on Behalf of Employer or 
Insurer. General rules as to issues, proof, and vari- 
ance between pleading and proof in tort actions® ap- 
ply in an action by or on behalf of an employer or 
an insurer against a person who caused the injury to, 
or the death of, an employee. Under acts provid- 
ing for subrogation, the issues involved relate to 
the tortious liability of defendant both in an action 
by the employer,’ and in an action for the benefit of 
insurer. Under some acts, in an action on behalf 
of an employer to recover from a third person com- 
pensation paid or payable, the question as to whether 
the employer carries insurance is not a relevant is- 
sue.® In an action by an employer for the benefit of 
insurer, brought pursuant to a provision that if com- 
pensation is paid the employer may enforce for his 
own benefit or that of insurer the liability of a third 
person, it has been held that the liability under the 
policy of insurer to pay the compensation which it 
has already paid may not be litigated.1° Where, un- 
der the applicable statute, in an action in the name 
of the employee for the benefit of insurer the lia- 
bility of defendant, including liability in respect of 
the amount recoverable, is the same as in an action 
for the benefit of the employee, evidence of payment 
of compensation in compliance with the act is un- 
necessary.1: Where the right of the employer to 
maintain an action against a third person under a 
provision for subrogation is recognized notwithstand- 
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ing compensation is being paid by insurer,!? proof 
that compensation is being paid by insurer where- 
as the employer’s petition alleges that compensation 
is being paid by the employer does not constitute a 
failure of proof sufficient to support a recovery,** 
and the variance is not, therefore, fatal.14 


[§ 1633] (7) Evidence—(a) Presumptions and 
Burden of Proof—aa. Action on Behalf of Employee 
or His Dependents or Beneficiaries.1° General rules 
as to presumptions and burden of proof in a tort 
action!® apply in an action on behalf of an employee 
or his dependents or beneficiaries for injury or 
death, prosecuted notwithstanding the existence of a 
workmen’s compensation act.17 A presumption, un- 
der a provision of the compensation act, that a de- 
ceased employee and his employer were bound by 
the act has apparently been given effect in an ac- 
tion by the personal representative for the death 
of such employee,!® and where defendant seeks to 
avoid liability to an employee of another, under pro- 
visions of the act, on the ground that plaintiff, his 
employer and defendant were all bound by the act,*® 
and the evidence shows that the employee, his em- 
ployer, and defendant are engaged in businesses 
which presumptively bring them under the act, such 
presumption is applicable in the action by the em- 
ployee.2° The fact, however, that the employer of 
plaintiff engages in some occupations which are 
within the compensation act does not of itself raise 
a presumption that plaintiff was engaged in an o¢- 
cupation within the act where such employer also en- 
gages in occupations not within the act.71_ In gen- 
eral defendant has the burden of proving defenses 
which arise under the Workmen’s Compensation 
Act,?? as, for example, compliance by the employer 


pensation awarded to deceased em- 


compensation.—In the absence from 
defendant’s answer of an allegation 
that a deceased employee and his 
employer were subject to the provi- 
sions of the act, defendant is not en- 
titled to introduce evidence of plain- 
liff’s filing claim for compensation for 
the purpose of showing that the 
widow had no right to sue. Arkansas 
Valley Ry., Light & Power Co. v. Ball- 
inger, 178 P. 566, 65 Colo. 548. 


3. McHugh v. Williams, 
607, 43 R.I. 170. 


[a] Evidence as to claim for, and 
receipt of, compensation.—(1) It is 
proper to exclude evidence on behalf 
of defendant as to plaintiff employee’s 
claim for, and receipt of, compensa- 
tion, from plaintiff’s employer, where 
defendant did not plead in bar the 
agreement under the compensation act 
pursuant to which, it is claimed, com- 
pensation was paid. McHugh v. Wil- 
Jiams & Payton, 110 A. 607, 43 R.I. 170. 
(2) Such evidence is not admissible 
under the plea of the general issue. 
McHugh v. Williams & Payton, supra. 


4 Wachuta v. Chicago Rys. Co., 
222 Ill.App. 329. But see Hartray v. 
Ae. “Willett -Co.,. 232 LiEApp.1193 
(where defendant contended in an ac- 
tion for the death of the employee 
that plaintiff administrator should 
allege and prove that deceased was 
not under the act,‘and the court said 
that if defendant had a defense un- 
der the act it was its duty to plead 
and establish such defense). 


5. See Death §§ 160-1638; Negli- 
gence §§ 708-735; Pleading §§ 1144— 
1211; Torts §§ 65-67. 


6. See eases infra this section. 
7. Fournier vi Great Atlantic & 


110 A. 


Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481. 


So Cullieut) ve Burnilye it 5: vAN 27:2, 
120 Me. 419. 
[a] Thus, where an employee 


brings an action against a negligent 
third person for the benefit of insurer 
who is entitled to subrogation under 
the compensation act, the isSues in- 
volved are the same as in an ordinary 
action of tort between parties who do 
not sustain the relation of employer 
and employee. Cullicut v. Burrill, 115 
A. 172, 120 Me. 419. 


9. Foglio v. City of Chicago, 229 
Ill.App. 472 (where insurance was 
noe at the instance of defend- 
ant). 


10. Eber v. Bauer, 233 N.W. 419, 
252 Mich. 571. 


[a] Such liability is collateral to 
the issue in the action against the 
third person and has no bearing on 
such person’s liability. Eber v. Bauer, 
233 N.W. 419, 252 Mich. 571. 


[b] Rule applied where the policy 
covered the employees of a certain 
firm and subsequently there was a 
change in the personnel of the firm 
but the change was not indorsed on 
the policy until after the accident in- 
volved. Eber vy. Bauer, 233 N.W. 419, 
252 Mich. 571. 


11. Donahue v. Thorndike & Hix, 
109 A. 187, 110 Me. 20. 


12. See supra 1618. 


13. Missouri Pac. R. Co. v. Haid, 
(Mo.) 59 S.W.(2d) 690 [quashing cert 
(App.) 45 S.W.(2d) 912]. 


_ [a]. Thus variance between plead- 
ing that employer was paying com- 


ployee’s widow and proof that em- 
ployer’s insurer was paying compen- 
sation was immaterial, where the em- 
ployer could maintain an_ action 
against the third party causing em- 
ployee’s death, regardless of whether 
employer or insurer paid compensa- 
tion. Missouri Pac. R. Co. v. Haid, 
(Mo.) 59 S.W.(2d) 690 [quashing cert 
(App.) 45 S.W.(2d) 912]. 


14. Missouri Pac. R. Co. v. Haid, 
supra (where the question whether 
the variance, although not fatal, was 
material in the sense that it actually 
misled defendant was not involved). 


15. In suit in equity to restrain 
ons oreemen’ of judgment see infra § 


16. See Death §§ 164-167; 
dence §§ 13-88; 
786; Torts § 68. 


17. See cases infra this section. 


[a]. Presumption that defendant 
used due care has been given effect, in 
the absence of evidence to the con- 
trary. Kersey v. Conrad, (Mo.App.) 
30 S.W.(2d) 167. 


18. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 913, 159 N.W. 565, 
134 Minn. 113. 


19. Siability of third person sub- 
ject to act in general see supra § 1559. 


20. Purcell v. Chicago City Ry. 
Co., 221 Ill.App. 348 (Workmen’s Com- 
pensation Act (1913) § 2); Berndt v. 
Chicago Rys. Co., 220 Ill.App. 307. 


21. O’Brien v. Chicago City Ry. Co., 
127 N.E. 389, 293 Il. 140 (municipal 
corporation as employer). 


22. See cases infra note 23 et seq. 


; Evi- 
Negligence §§ 738— 
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with the provisions of the act where noncompliance 
would permit the action,?* assignment to insurer un- 
der the compensation act of another state,?* plain- 
tiff’s status as employee of defendant,?* and defend- 
ant’s liability for compensation under the aect.*® So 
defendant has the burden of proving the allegations 
of a special plea setting up the claim that defendant 
and the employer of plaintiff employee were under 
the compensation act,?7 and in an action for the 
death of an employee by his personal representative 
founded on the Injuries Act, must prove as a defense 
that the deceased employee was within the Work- 
men’s Compensation Act,?® and that the death arose 
out of and in the course of deceased’s employment.”® 
Where, however, the fact that defendant was not 
bound by the act is essential to plaintiff’s right to 
recover, if the proof shows that plaintiff employee 
was bound by the act and that the injury arose out 
of and in the course of the employment and the plead- 
ings and evidence show that defendant was engaged 
in a business which brought defendant within the 
provisions of the act, the view has been taken that 
plaintiff must prove that defendant was not bound 


by the act,?° and, where there is a presumption, based ~ 


on the business in which defendant is engaged, that 
defendant is under the act, plaintiff must prove a 
due rejection of the act by defendant where the act 
permits such rejection.*t In an action by the em- 
ployee, prosecuted, as authorized by an act, on the 


23. Madden v. Northern Pac. Ry. 
Co., 242 F. 981. 

[a] Thus, where the act abolishes 
actions against a third person wrong- 


27. 


WORKMEN’S COMPENSATION ACTS 


Engineering Co., supra. 


Anderson v. Chicago, B. & Q. 
R. Co., 230 Ill.App. 516. 


28. Hartray v. A. T. Willett .Co., 


[§§ 1633-1634 


employer’s or insurer’s failure to sue to enforce the 
liability of the third person wrongdoer under the 
right of subrogation given by the act, plaintiff em- 
ployee need not prove the essentials, preseribed by 
the act, of his right to sue,?? or a waiver by the em- 
ployer of the subrogated right to sue.?* 


, Defendant claiming benefit of provision applicable 

to person subject to act. Under some acts, there is 
no presumption in an action by an injured employee 
that defendant who claims the benefit of a provision 
of the compensation act applicable to a third person 
subject to the act is or is not subject to the act.** 


[§ 1634] bb. Action on Behalf of Employer or In- 
surer. General rules as to presuniptions and burden 
of proof?® apply in an action by vr on behalf of an 
employer or an insurer against a“person other than 
the employer for an injury to, or the death of, an 
employee.?* There is a presumption that the em- 
ployer complied with the provisions of the act if that 
question is involved.’ The presumption created by 
the compensation act that an employer engaged in 
certain employments or oceupations shall be conclu- 
sively presumed to have elected to be bound by the 
act unless he gives notice of a contrary intention 
applies to a defendant in an action by an employer 
against a third person,*® and also to plaintiff in such 
action.2® The view has been taken that, in an ac- 
tion by an employee against a third person, proof of 


34. Demopolis Telephone Co. v. 
Hood, 102 So. 38, 212 Ala. 216. 


[a] Rule applied where under the 
beneficial provision ia question the 
amount recoverable from a third per- 


doer except as in the act provided in 
an action by the widow of a deceased 
employee for his death, defendant 
should prove compliance with the act 
by the employer of the deceased em- 
ployee where noncompliance by. the 
employer would render the act inap- 
plicable and defendant seeks to avoid 
liability by reason of provisions of 
the act. Madden v. Northern Pac. Ry. 
Co., 242 F. 981 (earlier provisions of 
Washington act). 


24. Kandelin v. Lee Moor Contract- 
ing Co., 24 P.(2d) 731, 37 N.W. 379. 


[a] Thus, where defendant relies 
on an assignment to insurer under the 
compensation act of another state, 
he should establish by proof the fact 
that plaintiff's recovery of compen- 
sation under such act operates as an 
assignment of a portion of the cause 
of action. Kandelin v. Lee Moor Con- 
tracting Co., 24 P.(2d) 731, 37 N.W. 
379. 


25. Greenberg v. Sommer, 215 N.Y. 
S. 382, 216 App.Div. 416. 


26. Clark v. Monarch Engineering 
Co., 161 N.E. 436, 248 N.Y. 107. 


[a] Where defendant general con- 
tractor seeks to avoid liability (1) in 
an action for the death of an employee 
of a subcontractor, prosecuted by the 
personal representative, on the ground 
that the compensation act has im- 
posed a new liability on defendant for 
compensation under the act, defend- 
ant should prove that he is under the 
statutory liability. Clark v. Monarch 
Engineering Co., 161 N.E. 436, 248 N. 
Y. 107. (2) Thus failure of subcon- 
tractor to secure compensation should 
be proved by the general contractor 
where such failure is a condition pre- 
cedent to general contractor’s liability 
for compensation. Clark v. Monarch 


For later cases, developments and changes in the law see Annotations, 


232 Ill.App. 193. 


[a] Plaintiff need not prove that 
deceased employee was not within the 
act. Hartray v. A. T. Willett Co., 232 
Ill.App. 193. 


29. Runge v. Chicago Junction Ry. 
Co., 226 Ill.App. 187. 


30. Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 Ill. 370. 


31. Purcell v. Chicago City Ry. Co., 
221 Ill.App. 343; Berndt v. Chicago 
Rys. Co., 220 Ill.App. 307. 


$2. Foster v. Congress Square 
Hotel Co., 145 A. 400, 128 Me. 50,-67 
A.L.R. 239. 


[a] Particular elements.—Under 
an act providing for subrogation of 
the employer and giving the em- 
ployee the right to sue in case of fail- 
ure of the employer or insurer to en- 
force the subrogated right within a 
specified time after demand, plaintiff 
need not prove that: (1) He was the 
employee of the particular employer 
involved. Foster v. Congress Square 
Hotel Co., 145 A. 400, 128 Me. 50, 67 
A.L.R. 239. (2) Employee exercised 
his option and elected to take com- 
pensation and that compensation was 
claimed and awarded. Foster v. Con- 
gress Square Hotel Co., supra. (3) 
The employer or the compensation in- 
surer failed to sue within the speci- 
fied time after demand. Foster v. 
Congress Square Hotel Co., supra. 


[b] Reason for rule.—Plaintiff’s 
action is a common-law and not a 
statutory action. Foster v. Congress 
Square Hotel Co., 145 A. 400, 128 Mo. 
50, 67 ALR. 239° 


33. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481. 


son subject to the act is determined by 
the act. Demopolis Telephone Co. v. 
Hood, 102 So. 35, 212. Ala. 216. i 


35. See Death §§ 164-167; 
dence §§ 13-88; 
786; Torts § 68. 


36. See cases infra this section. 


37. Thompson _ vy. International 
Harvester Co., 253 N.Y.S. 190, 141 
Mise. 757. 


[a] Securing. payment of compen- 
sation.—In an attion by the personal 
representative of a deceased employ- 
er, who had elected to bring the ac- 
tion pursuant to provisions of the 
act, in which defendant sought to 
bring in the employer as a joint tort- 
feasor, there was a presumption that 
the employer had complied with pro- 
visions of the act requiring him to se- 
cure payment of compensation. 
Thompson y. International Harvester 
Co. of America, 253 N.Y.S. 190, 141 
Mise. 757. 


38. Vose v. Central Illinois Public 
Service Co., 122 N.E. 134, 286 Ill. 519. 


_ 89. Vose_v. Central Illinois Pub- 
lic Service Co., supra. 


{a] Thus, in a suit by employers 
under Workmen’s Compensation Act 
§ 29, to recover amount paid for em- 
ployee’s death, due to contact with 
defendant’s high-tension wires, where 
defendant was engaged in an occupa- 
tion making it spbject, in view of § 


; Evi- 
Negligence §§ 738— 


2, to the act, unless it elected to the 


contrary, and the proof showed that 
neither plaintiffs nor their employee 
had made any election, judgment will 


not be reversed because plaintiffs did 


not prove that they and their em- 
ployee had elected to be bound by the 
act. 
Service Co., 122 N.B. 134, 286 Ill. 519. 


same title and section number. 


Vose v. Central Illinois Public 


ee 


§§ 1634-1635] 


payment of compensation is not part of plaintiff's 
ease, even though the action is actually brought for 
the benefit of insurer whose right to bring the ac- 
tion depends, under the compensation act, on the 
payment of compensation.*° 


Waiver of right to subrogation. In an action by 
an employer under his right of subrogation given by 
the compensation act, proof of nonwaiver of the 
employer’s right of subrogation is not necessary ;** 
waiver of the employer’s right of subrogation is a 
matter of defense, with the burden on defendant to 
prove it.4? 


Actionable wrong, contributing negligence, and 
damages. In an action by an employer to recover 
from a third person, it is for plaintiff to prove facts 
creating a legal liability of defendant*® and the re- 
sulting damages** just as the injured employee would 
have been called on to make such proof if his right 
of action had not been transferred to the employ- 
er. Thus, in an action by an employer to recover 
the amount paid as compensation to an injured em- 
ployee, the burden of proof to show affirmatively that 
defendant was guilty of the negligence charged,*® 
that such negligence was the proximate cause of the 
injury,*® and in some jurisdictions, that just prior 
to, and at the time of, such injury the employee was 
in the exercise of ordinary care for his own safety.** 
A statutory provision that, on the trial of an action 
to recover damages for causing death, the contribu- 
tory negligence of the person killed shall be a de- 
fense to be proved by defendant has been applied 
in an action by an’ insurer against a third person 
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based on the death of an employee so as to impose 
on defendant the burden of proving contributory 
negligence of the deceased employee.*® 


[§ 1635] (b) Admissibility*°—aa. Action on Be- 
half of Employee or His Dependents or Benefici- 
aries.°° General rules as to the admissibility of evi- 
dence applicable in actions based on torts®* apply 
in actions by an employee or the dependents or per- 
sonal representative of a deceased employee for in- 
jury or death, prosecuted notwithstanding the exist- 
ence of a workmen’s compensation act.°? In such an 
action, where plaintiff is entitled to sue and to re- 
cover the full amount of damages notwithstanding 
there has been an award or payment of damages,°* 
evidence as to an agreement for,®* or acceptance of°® 
compensation, or as to the amount of the compensa- 
tion received®® is not admissible, on behalf of de- 
fendant, or of other parties to the action.5* Even 
in jurisdictions in which the compensation which 
plaintiff has received from the employer of the in- 
jured employee may be deducted from the amount 
of damages recoverable,°® the right of defendant to 
introduce at the trial evidence as to compensation 
paid has been denied,®® but there is apparently au- 
thority to the contrary.®° 


Findings, order, or judgment in compensation pro- 
ceedings.°+ The admissibility on behalf of defend- 
ant of the findings and order by the state compensa- 
tion commissioner in a proceeding to which the em- 
ployee who is plaintiff in the present action was a 
party has been denied,®? as has been the admissibil- 
ity of a judgment for dependents for compensation 


40. Becker v. Eastern Massachu- 
setts St. Ry. Co., 181 N.E.. 757, 279 
Mass. 435. 


41. Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 Me. 
393, 68 A.L.R. 481. 


42. Fournier v. Great Atlantic & 
Pacific Tea Co., supra. 


43. United States F. & G. Co. v. 
DENN: by écel. Ry. Co., £254. 875, 
101 Conn. 200; Taylorville v. Central 
Illinois Public Service Co., 133 N.E. 
720, 301 Ill. 157. 


44. Taylorville v. Central Illinois 
Public Service Co., supra. See Bauer 
v. Rusetos & Co., 138 N.E. 206, 306 Ill. 
602 (apparently recognizing rule). 


45. Munsen v. Illinois Northern 
Utilities Co., 258 Ill.App. 438. 


46. Munsen v. Illinois Northern 
Utilities Co., supra. 


47. Munsen v. Illinois Northern 
Utilities Co., supra. 


48. Liberty Mut. Ins. Co. v. George 
Colon & Co., 256 N.Y.S. 628, 235 App. 
Div. 117 [aff 183 N.E. 506, 260 N.Y. 
305]; Travelers’Ins. Co. v. Staten Is- 
Jand Rapid Transit Ry. Co., 234 N. 
Y.S. 293, 134 Misc. 6. 


[a] Rule applied in an action, pur- 
suant to Workmen’s Compensation 
Act § 29, by insurer to recover the 
amount of awards to the state treas- 
urer [now payment into special funds 
under custody of the commissioner 
of taxes and finance] paid by insurer 
where there is no person entitled to 
compensation in case of the death of 
an employee. Liberty Mut. Ins. Co. 
v. George Colon & Co., 256 N.Y.S. 628, 
235 App.Div. 117 [aff 183 N.E. 506, 260 
N.Y. 305]; Travelers’ Ins. Co. v. Stat- 
en Island Rapid Transit Ry. Co., 234 
N.Y.S. 293, 134 Misc. 6. 


49. Evidence admissible 
pleadings see supra § 1631. 


50. In suit in equity to restrain 
enforcement of judgment see infra § 
16438. 


51. See Death §§ 168-174; Evi- 
dence §§ 89-1729; Negligence §§ 787-— 
832; Torts § 69. 


52. See cases infra this section. 


53. Amount of recovery in action 
by employee, dependents, or personal 
representative in general see infra 
§ 1646. 


Right to sue notwithstanding award 
or receipt of compensation in general 
see supra § 1602. 


54. Lengle v. North Lebanon Tp., 
117 A. 408, 274 Pa. 51. 


55. Early v. Burt, 7 P.(2d) 95, 134 
Kan, 445, 12 P.(2d) 1117, 185 Kan. 717; 
yey eon v. Shunk, 226 P. 784, 116 Kan. 
247. 


56. Jacoby v. Kelley, 296 F. 590; 
Moscarelli v. Sheldon, 247 Ill.App. 352 
a against person not subject to 
act). 


[a]. Thus, in an action by the em- 
ployee and his parent against a third 
person for injuring a minor employee, 
the court properly withdrew from the 
jury’s consideration amounts paid as 
compensation by the employer, since, 
under the applicable act, it in no 
wise affected the third person’s direct 
liability. Jacoby v. Kelley, 296 F. 590 
(New Jersey Workmen’s Compensa- 
tion Act [Pub. L. (1913) p 311 ¢ 174 
§ 8 par 23]). 


57. Cawley v. People’s Gas & Elec- 
tric Co., 187 N.W. 591, 198 Iowa 536. 


[a] Thus (1) in an action for the 
death of plaintiff’s intestate, in which 
deceased’s employer intervened for 
the purpose of enforcing his right of 


under 


subrogation under the compensation 
act, it is error to admit in evidence 
the amount of the award under the 
Workmen’s Compensation Act, over 
defendant's objection. Cawley v. Peo- 
ple’s Gas & Electric Co., 187 N.W. 591, 
198 Iowa 536. (2) The amount of the 
award of compensation may not be 
considered by the jury in determining 
the liability of defendant (Cawley v. 
People’s Gas & Electric Co., supra) 
(3) or the amount of damages that 
should be awarded (Cawley v. Peo- 
ple’s Gas & Electric Co., supra). 


58. Deduction in general see infra 
§ 1649, 


59. Hardy v. Muensch, 242 S.W. 
586, 195 Ky. 398; Book v. City of Hen- 
derson, 197 S.W. 449, 176 Ky. 785. 

60. Smith v. Galveston-Houston 
Electric Ry. Co., (Tex.Civ.App.) 265 
S.W. 267 [rev on other grounds 
(Commn.App.) 277° S.W. 1038]. See 
Mitchell v. Dillingham, (Tex.Civ. App.) 
22 S.W.(2d) 971 (where the propriety 
of permitting the fact that plaintiff 
had collected compensation for the 
death of their minor child to go be- 
fore the jury, on behalf of defendant, 
was apparently recognized). 


61. Effect of determination in com- 
pensation proceeding as bar to action 
see supra § 1556. 


62. Day v. Metropolitan Utilities 
Dist., 214 N.W. 647, 216 N.W. 556, 115 
Neb. 711. 


[a] Thus evidence of the findings 
and order made by the state compen- 
sation commissioner in a proceeding 
to which plaintiff, but not defendant, 
in the present action was not a party 
was not admissible on behalf of de- 
fendant, in view of the facts that it 
was not an adjudication between the 
parties to the present action and that 
the evidence was different in the two 
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for the death of an employee, under the act, in an 
action by the personal representative in an action 
against a third person wrongdoer for such death.** 


[§ 1636] bb. Action on Behalf of Employer or 
Insurer. General rules as to the admissibility of evi- 
dence in an action for tort®* apply in an action by 
or for the benefit of an employer or insurer against 
a third person liable for an injury to, or the death 
of, an employee.®® In general any relevant evidence 
is admissible which bears on the existence of an ac- 
tionable wrong, or of responsibility for the injury 
to or death of the employee, on the part of defend- 
ant,®* or on the question as to the negligence of plain- 
tiff employer where such negligence would defeat 
recovery.°* 


Existence of insurance. Where the employer is, 
under the governing act, authorized to bring an ac- 
tion in his own name, even though he carries insur- 
ance,*® in an action by an employer against a 
third person who has elected to be bound by the 
act, the exclusion of evidence offered by defendant 
that the employer was insured®® and that the insur- 


ance company paid to the personal representative ’ 


of a deceased employee all compensation that was 
paid7® has been upheld. Where, however, the right 
of an insurer to appear as plaintiff depends on its 
being the insurance carrier of the employer of the 
injured employee, the policy of insurance issued by 
plaintiff insurer to the employer is admissible on be- 


proceedings. Day v. Metropolitan 
Utilities Dist., 214 N.W. 647, 216 N.W. 
556, 115 Mich. 711. 


63. Stratton v. Sioux Falls Trac- 
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that such exhaust was the proximate 
cause of the injury, evidence that the 
railroad track was usually wet and 
greasy was admissible on behalf of 


[§§ 1635-1636 


half of plaintiff insurer.™ 


Compensation preceedings, award, or payment, and 
employer’s liability. In an action by employer 
against the person alleged to have caused the em- 
ployee’s death for indemnity for compensation pay- 
ments, the compensation agreement between employ- 
er and dependent, approved by the industrial board 
under the compensation act, having the effect of an 
award, is admissible on behalf of plaintiff on the 
issue as to whether an award had been made‘* 
and as to the amount of the award.7* While in an 
action by the employer against a third person to 
recover the amount of compensation paid the order 
of the state industrial board allowing an award has 
been held to be properly admitted as the best evi- 
dence of the amount awarded,** where, under the 
compensation act, the damages recoverable by the 
employer are not necessarily the same as, but are 
limited by, the amount of compensation paid and 
payable,*® the award of compensation by the in- 
dustrial commission is admissible, not to prove dam- 
ages or to fix the amount to be recovered,’® but to 
establish a limit to the recovery.77_ By the terms 
of some acts in an action by an employer alone, evi- 
dence of any expenditure which the employer has 
paid or has become obligated to pay by reason of 
an injury to, or the death of, an employee is ad- 
missible,*® and the provision is applicable in an ac- 
tion by insurer where, by the compensation act, in- 
surer is subrogated to the rights of the employer.?® 


lic Service Co., 212 Ill.App. 105 [aff 
122 N.E. 134, 286 Ill. 519]. : 


75. See supra §$ 1609, 1618. 


tion System, 206 N.W. 466 (where an 
appeal from the judgment for com- 
pensation was pending). 


64. See Death §§ 168-174; Evi- 
dence §§ 89-1729; Negligence §§ 787— 
832; Torts § 69. 


65. See cases infra this section. 


66. American Veterinary Labora- 
tories v. Glidden Co., (Mo.App.) 59 S. 
W.(2d) 538; Lumber Mut. Casualty 
Ins. Co. of New York v. Edward A. 
Thompson, Inc., 235 N.Y.S. 646, 134 
Misc. 370. 


[a] Illustrations.—(1) In an ac- 
tion by an employer for the death of 
an employee, which occurred on an 
elevator, a lease from defendant own- 
er to plaintiff of part of a building 
was admissible on behalf of plaintiff 
for the purpose of showing the rela- 
tionship between the parties at the 
time of the death in respect of the 
control of the elevator. American 
Veterinary Laboratories v. Glidden 
Co., (Mo.App.) 59 S.W.(2d) 538. (2) 
Evidence that the person who in cp- 
erating a derrick injured an employee 
was in the service of the employer 
of the injured employee, and not in 
the service of defendant sued by in- 
surer aS assignee of injured work- 
man’s claim, offered on behalf of de- 
fendant, was erroneously excluded. 
Lumber Mut. Casualty Ins. Co. of 
New York v. Edward A. Thompson, 
Inc., 235 N.Y.S. 646, 134 Misc. 370. 


67. East St. Louis Junction R. 
Co. v. Armour & Co., 247 Ill.App. 528. 


[a] Thus, in an action by a rail- 
road company which was an employ- 
er, where defendant contended that 
the exhaust from an engine was the 
result of plaintiff's negligence and 


plaintiff as tending to show that there 
was no unusual exhaust at the time 
in question. East St. Louis Junction 
Mees v. Armour & Co., 247 Ill.App. 


68. See supra § 1618. 


69. Vose v. Central Illinois Public 
Service Co., 122 N.E. 134, 286 Ill. 519. 
See Foglio v. City of Chicago, 229 Til. 
App. 472 (where question as to wheth- 
er the employer had taken out insur- 
ance at the instance of defendant was 
not a relevant matter). 


[a] Insurance policy.—In an ac- 
tion in the name of the employer to 
which insurer is not a party it is 
proper to exclude the insurance pol- 
icy when offered by defendant. C. J. 
De Wit Co. v. Central Lime & Cement 
Co., 250 Ill.App. 161. 


[b] Insurer company’s certificate 
to the state industrial commission 
that the employer was insured by 
such company in accordance with the 
Workmen’s Compensation Act was 
properly excluded when offered by de- 
fendant in an action by the employer 
to which insurer was not a party. 
Cc. J. De Wit Co. v. Central Lime & 
Cement Co., 250 Ill.App. 161. 


70. Vose v. Central Illinois Public 
Service Co., 122 N.E. 134, 286 Ill. 519 
[aff 212 Ill.App. 105]. 


71. Western Indemnity Co. v. Was- 
co Land & Stock Co., 197 P. 390, 51 
Cal.App. 672. 

72. Wabash Water & Light Co. v. 
Home Telephone Co., 138 N.E. 692, 79 
Ind.App. 395. 


73. Wabash Water & Light Co. v. 
Home Telephone Co., supra. 


74. Vose v. Central Illinois Pub- 


76. City of Taylorville v. Central 
Illinois Public Service Co., 133 N.E. 
720, 301 Ill. 157. 


77. City of Taylorville v. Central 
Illinois Public Service Co., supra. 


78. See statutory provisions. 


{a] Statute applied see Merino v. 
Pacific Coast Borax Co., 12 P.(2d) 458, 
124 Cal.App. 336. 


[b] Action by employer.—(1) In 
an action by the employer, the pro- 
priety of admitting evidence of the 
amounts paid by the employer to the 
injured employee has been recognized. 
City of Sacramento v. Central Cali- 
fornia Traction Co., 248 P. 307, 78 
Cal.App. 215. (2) Thus admitting evi- 
dence of amounts paid by plaintiff 
city to its injured employees without 
proof that it was obligated to pay 
amounts under the compensation act 
was not error, in a subrogation suit, 
notwithstanding payment was made 
under charter. City of Sacramento v. 
conuat California Traction Co., su- 

ra. 


79. Fitzgerald v. Quinn, 
21 P.(2d) 656. oa 


[a] Payments prior to death of de- 
ceased employee.—(1) In an action 
by insurer who has paid compensa- 
tion and is by the act subrogated to 
the rights of the employer, evidence 
of payment of compensation to an in- 
jured employee prior to his death was 
admissible on behalf of plaintiff in 
view of the provision that, if the suit 
1S prosecuted by the employer alone, 
evidence of any expenditure which the 
employer has paid or become obligat- 
ed to pay by reason of injury to, or 
death of, an employee shali be admis- 
sible and such expenditure shall be 
deemed a part of the damages (Fitz- 


(Cal. App.) 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


§§ 1636-1638] 


The view has been taken, however, that, in an ac- 
tion in the name of an employee for the benefit of 
insurer, evidence on behalf of defendant tending to 
show payment of compensation to the employee is 
properly excluded, notwithstanding the act provides 
that the employee may not proceed both for compen- 
sation and damages and that if compensation is paid 
insurer may enforce the liability of the third person 
in the name of the employee or in its own name.*° 
Findings of the industrial commission in a proceed- 
ing upon the claim of the employee for compensa- 
tion have, however, been regarded as admissible on 
behalf of insurer in an action by it against a third 
person on questions as to the making, allowance, and 
payment, of a claim for compensation, where such 
facts are in issue under the pleadings.*? 
tion by an employer, the propriety of admitting evi- 
dence on behalf of plaintiff of the extent of dis- 


gerald v. Quinn, (Cal.App.) 21 P.(2d) 
656), (2) and the fact that the action 
of insurer was consolidated with one 
by the heir of the deceased employee 
against the same defendant did not 
render such evidence inadmissible 
(Fitzgerald v. Quinn, supra). 


80. Becker v. Eastern Massachu- 


setts SteRy, Coid8l. Ns :757,2279 
Mass. 435. 
[a] Refusal to permit reading of 


motion, order, and stipulation.—(1) 
In such case it was proper to refuse 
to have read to the jury a motion of 
defendant to amend the answer so as 
to add allegations that compensation 
was paid (Becker v. Eastern Massa- 
chusetts St. Ry. Co., 181 N.E. 757, 279 
Mass. 435), (2) the order denying 
such motion (Becker v. Eastern Mas- 
sachusetts St. Ry. Co., supra), (3) 
and plaintiff employee’s stipulation 
that compensation was received and 
that the action was being enforced in 
plaintiff's name by insurer (Becker v. 
Eastern Massachusetts St. Ry. Co., 
supra). 


[b] Proceedings before industrial 
accident board.—In an action of tort 
for the death of plaintiff's intestate 
from a fall of defendant’s water tank 
which plaintiff’s employer had con- 
tracted to repair, exclusion of proof 
of proceedings of the industrial ac- 
cident board was not error, where de- 
fendant failed to point out the rele- 
vancy of its award either to its lia- 
bility or to the measure of damages. 
Hall v. Henry Thayer & Co., 113 N.E. 
644, 225 Mass. 151. 


81. U.S. Casualty Co. v. Superior 
aware Co., 184 N.W. 694, 175 Wis. 


82. City of Sacramento v. Central 
California Traction Co., 248 P. 307, 78 
Cal.App. 215. 


83. City of Sacramento v. Central 
California Traction Co., supra. 


[a] Stipulation.—In employer’s 
action against third person causing 
injury to employees, admission of evi- 
dence tending to fix employer’s lia- 
bility under the compensation act was 
not error, where such matters were 
stipulated (Workmen’s Compensation 
Act [St. (1917) p 831] § 26, as amend- 
ed by St. [1919] p 910 § 8). City of 
Sacramento v. Central California 
eT Ns Co., 248 P. 307, 78 Cal.App. 


84. See Death §§ 175, 176; Evi- 
dence §§ 1730-1806; Negligence §§ 
833-849; Torts §§ 70, 71. 


85. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To warrant submission to jury of 


é 
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recognized. 


ficiaries. 


Insurer. 


In an ac- 


question as to whether plaintiff was 
a servant of defendant. American 
Sugar Refining Co. v. Gilbert, 125 A. 
692, 145 Md. 251. (2) To show that 
the employer of a deceased employee 
was bound by the compensation act, 
in an action ae the personal repre- 
sentative for the death of such_em- 
ployee. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 9138, 159 N.W. 565, 
134 Minn. 113 (where the court also 
referred to the presumption under 
Gen. St. [1913] § 8205 that the de- 
ceased employee and his employer 
were bound by the compensation act). 
(3) To establish that an injured 
workman’s immediate employer was 
a subcontractor, so as to preclude an 
action by an employee for damages 
against the general contractor. Lee- 
bolt v. Ieeper, 275 P. 1087, 128 Kan. 
61. (4) To support finding of trial 
court that plaintiff and defendant 
were “in the same employ” as that 
term is used in the Workmen’s Com- 
pensation Act. Thompson v. Kiester, 
283 P. 1018, 141 Okl. 69. (5) To sus- 
tain finding of jury that money paid 
an injured employee by his employer 
pursuant to their agreement was not 
compensation. Marion County Const. 
Co. v. Kimberlin, (Ind.App.) 184 N.E. 
574. (6) To sustain finding of jury that 
amount of compensation agreed upon 
and approved by industrial board was 
paid by employer to employee as gift, 
with understanding that it should not 
interfere with his action against neg- 
ligent third person, notwithstanding 
employee signed compensation receipt 
attached to check of insurance car- 
rier.) Pittsbureh,C.,~Cs & Sti Leak: 
Co. v. Keith, 146 N.E. 872, 89 Ind.App. 
233. (7) To establish that plaintiff 
employee did not understand the sig- 
nificance of certain payments to him 
by his employer or the nature of the 
payments. Ellich v. Hamburg-Amer- 
ikanische Packetfahrt Actien Gesell- 
schaft, 234 N.Y.S. 171, 226 App.Div. 32 
{aff 170 N.E, 135, 252 N.Y. 541]. (8) 
To warrant submisston to jury of 
question as to negligence of defend- 
ant. American Sugar Refining Co. v. 
Gilbert, 125 A. 692, 145 Md. 251. (9) 
To warrant submission to jury of 
question as to contributory negligence 
of plaintiff. American Sugar Refin- 
ing Co. v. Gilbert, supra. (10) To 
warrant submission to jury of ques- 
tion as to negligence of defendant. 
American Sugar Refining Co. v. Gil- 
bert, supra. (11) To warrant jury’s 
finding that defendant engaged in 
building a house furnished a scaffold 
for a plasterer who was killed when 
putting on stucco. Kersey v. Con- 
rad, (Mo.App.) 30 S.W.(2d) 167 (ac- 
tion for death of independent contrac- 
tor for whose deauh compensation 
commission had denied compensation 
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ability suffered by the employee,*? and in general 
evidence which tends to fix the employer’s liability 
under the compensation act** has apparently been 


[§ 1637] (c) Weight and Sufficiency—aa. Action 
on Behalf of Employee or His Dependents or Bene- 
General rules as to the weight and sufficien- 
cy of evidence in tort actions®** apply in actions by an 
employee or his dependents or personal representa- 
tive for injury or death, prosecuted notwithstanding 
the existence of a workmen’s compensation act.°* 


[§ 1638] bb. Action on Behalf of Employer or 
General rules as to the weight and suffi- 
ciency of evidence in tort actions’® apply in an ac- 
tion by or on behalf of an employer or an insurer 
in an action against a person who caused the injury 
to, or death of, an employee.*? 


Where plaintiff em- 


on ground that deceased was an inde- 
pendent subcontractor and not an em- 
ployee of defendant). 


{b] Evidence insufficient to sup- 
port verdict.—In suit for wrongful 
death where there was no evidence 
on which to determine whether death 
of independent contractor was due to 
act for which defendant was not re- 
sponsible or whether death was due 
to defendant’s negligence, verdict for 
plaintiff could not stand. Kersey vy. 
Conrad, (Mo.App.) 30 S.W.(2d) 167. 


{c] Finding by Workmen’s Com- 
pensation Commission.—Workmen’s 
compensation commission’s finding 
conclusively adjudicated fact that de- 
ceased was independent contractor. 
Kersey v. Conrad, (Mo.App.) 30 S.W. 
(2d) 167. . 


86. See Death §§ 175, 176; Evi- 
dence §§ 1730-1806; Negligence §§ 
833-849; Torts §§ 70, 71. 


87. See cases infra this section. 


[a] Evidence held sufficient: (1) 
To warrant submission to jury of 
question as to negligence of defend- 
ant’s employee. Royal Indemnity Co. 
v. Platt & Washburn Refining Co.,.163 
N.Y.S. 197, 98 Misc. 681. (2) To re- 
quire submission to jury of question 
as to negligence of defendant. U. S. 
Casualty Co. v. Superior Hardware 
Co., 184 N.W. 694, 175 Wis. 162. (3) 
To justify a finding by the jury that 
the employer’s negligence was the 
proximate cause of the _ injury. 
Thornton Bros. Co. v. Reese, 246 N.W. 
527, 188 Minn. 5. (4) To show that 
the death resulted from a cause for 
which defendant was liable, in an 
action by an employer for the death 
of an employee. American Veterina- 
ry Laboratories y. Glidden Co., (Mo. 
App.) 59 S.W.(2d) 53. (5) To show 
that the death of the employee was 
not proximately caused by the negli- 
gence of plaintiff employer. Vose v.- 
Central Illinois Public Service Co., 
212 Ill.App. 105 [aff 122 N.B. 134, 286 
Ill. 519]. (6) To support a verdict 
for plaintiff employer in a case in 
which defendant relied on the negli- 
gence of the deceased employee. 
Ryan Co. v. Sanitary Dist. of Chica- 
go, 236 Ill.App. 511. (7) To support 
a judgment for defendant in an ac- 
tion by an employer based on the 
death of an employee. Carson, Pirie 
Scott & Co. v. Chicago Rys. Co., 141 
N.E. 172, 309 Ill. 346. (8) To estab- 
lish deceased employee’s contributory 
negligence in crossing collision, pre- 
cluding recovery by insurance carrier 
from railroad of money paid state 
treasurer. Travelers’ Ins, Co. y. Stat- 
en Island Rapid Transit Ry. Co., 234 
N.Y.S. 293, 184 Mise. 6. (9) To show 
that injury to an employee of an in- 
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ployer is engaged in an occupation which the com- 
pensation act makes subject to the act unless he has 
made an election to the contrary, proof that neither 
such employer nor the injured employee elected not 
to be bound by the act is sufficient to show their elec- 
tion to be bound by the act.88 In an action by an 
insurer against a third person, findings made by 
the industrial board upon a claim for compensation 
are prima facie proof of the making, allowance, and 
payment of, a claim for compensation,*® but are not 
conclusive on the question of the liability of defend- 
ant.°° Where a provision of the compensation act 
giving the employer the right to enforce the liability 
of the person causing the injury if compensation is 
paid is regarded as a provision for indemnification 
merely,®°? in an action by an employer pursuant to 
such provision, proof of compensation paid by plain- 
tiff to the employee under the act, either by agree- 
ment of the parties, approved by the state indus- 
trial accident board,®? or by order of the board un- 
der, and as provided for, in the act,®* is prima facie 
evidence of plaintiff’s damages, but defendant is at 
liberty to meet and overcome such evidence by any 
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competent evidence showing that the amount is un- 
reasonable,°4 was not paid under, or in accordance 
with, the act,®® or was neither approved nor author- 
ized by the board.®* Uncontradicted evidence of 
amounts paid to the injured employee has been re- 
garded as sufficient in an action dy insurer to re- 
cover amounts paid.®7 In an action by the employer 
to recover from a third person, it is for plaintiff to 
prove facts creating a legal liability of defendant 
and the resulting damages®* and defendant has the 
right to contest the same.® 


Reasonableness of payments for medical, hospital, 
and nursing services. In an action by insurer the 
amount paid by it for medical, hospital, and nursing 
is some evidence of the reasonable value of such 
services. = 


[§ 1639] (8) Instructions. General rules govern- 
ing instructions in actions for tort? apply in an ac- 
tion against a person other than the employer, who 
caused injury to, or the death of, an employee, on 
behalf of employer or insurer, or of employee or, his 
dependents or beneficiaries? Thus the instruction 


dependent contracting stevedore was 
eaused by the employer’s negligent 
method of loading vessel, which ex- 
onerated the vessel from _ liability. 
The Aden Maru, 51 F.(2d) 599 (Long- 
shoremen’s and Harbor Workers’ 
Compensation Act). (10) To sustain 
court’s finding that operator of crane, 
hired by a contractor, was employed 
by the owner, so as to render the 
latter liable to the contractor .for 
compensation paid employees of such 
contractor for injuries sustained 
through negligence of the operator. 
Llewellyn Iron Works v. Smith, (Cal. 
App.) 24 P.(2d) 532. (11) To show 
that defendant who was a principal 
contractor had retained control of all 
the work and all the employees in- 
volved so that it was liable for the 
death of an employee of a subcontrac- 
tor. Day & Sachs v. Travelers’ Ins. 
Co., 137 So. 409, 228 Ala. 558. (12) 
To show that plaintiff employer had 
actual knowledge of an accident 
which resulted in the death of the 
employee so as to render the claim 
for compensation a lawful claim and 
to subrogate insurer to the rights of 
the widow and children of the de- 
ceased employee. Western States 
Gas & Electric Co. v. Bayside Lum- 
ber Co., 187 P. 735, 182 Cal. 140. (18) 
To show that a lawful claim had been 
made by an injured employee and 
paid by insurer, to entitle insurer to 
be subrogated to employee’s rights 
against person causing injury. Royal 
Indemnity Co. v. Midland Counties 
Publie Service Corporation, 183_ P. 
960, 42 Cal.App. 628. 


{[b] Evidence held insufficient: (1) 
To show that the injured employee 
exercised ordinary care for his own 
safety. Munsen v. Illinois Northern 
Utilities Co., 258 IllApp. 438. (2) 
To establish contributory negligence 
of deceased employee, as a matter 
of law. American Veterinary Labor- 
atories v. Glidden Co., (Mo.App.) 59 
Siw. (2d). 53. -°(3)) To, require asi a 
matter of law a finding that the bur- 
den of proving employee’s contribu- 
tory negligence in an action by the 
employee for the benefit of insurer 
was sustained. Becker v. Eastern 
Massachusetts St. Ry. Co., 181 N.E. 
757, 279 Mass. 435. (4) To sustain 
a finding of negligence on the part of 
defendant, in an action against a third 
person by an employer’s insurer lia- 


ble for compensation allowed under 
the Workmen’s Compensation Act for 
the death of a workman. ‘Travelers’ 
Ins. Co. v. Healy Plumbing & Heat- 
ing Co., 179 N.W. 686, 147 Minn. 91. 
(5) To sustain findings that after the 
accident insurer furnished employee 
with hospital and medical expenses, 
and had been, previous to, and was at 
time of trial, paying him workmen’s 
compensation. Globe Indemnity Co. 
v. Henderson, 202 P. 683, 54 Cal.App. 
510. (6) To support judgment for 
plaintiff insurer. Globe Indemnity 
Co. v. Henderson, 202 P. 683, 54 Cal. 
App. 510. 


[c] Evidence sufficient to support 
verdict.— Where in an action by an 
insurer there was a stipulation by 
the attorneys for both parties that 
if the agents of insurer were in court 
they would testify that insurer had 
paid specified amounts for disability 
indemnity, and for medical, hospital, 
and nursing expenses, there was com- 
petent evidence sufficient to Support 
a verdict for insurer, for such 
amounts. Fitzgerald v. Quinn, (Cal. 
App.) 21 P.(2d) 656. 


[d] iability of vessel.—In an ac- 
tion by insurer to hold ship liable 
for injury to stevedore’s employee in 
course of negligent method of loading 
ship, that such negligence was the 
proximate cause of the injury must 
be clearly established. The Aden 
Maru, 51 F.(2d) 599. 


88. Vose y. Central Illinois Public 
Service Co., 122 N.E. 134, 286 Ill. 519. 


89. U.S. Casualty Co. v. Superior 
REE? Co., 184 N.W.. 694, 175 Wis. 


90. U. S. Casualty Co. v. Superior 
Hardware Co., supra. 


91. See infra § 1647. 


92. Grand Rapids Lumber Co. v. 
Blair, 157 N.W. 29, 190 Mich. 518. 


93. Grand Rapids Lumber Co. v. 
Blair, supra. 


94. Grand Rapids Lumber Co. v. 
Blair, supra. See Travelers’ Ins. Co. 
v. Post & McCord, 220 N.Y.S. 170, 128 
Mise. 626 (action by insurer for 
amount of awards to state treasurer 
under Workmen’s Compensation L. § 
15 subds 8, 9). i 


95. Grand Rapids Lumber Co. v. 


For later cases, developments and changes in the law see Annotations, 


Blair, 157 N.W. 29, 190 Mich. 518. 


96. Grand Rapids Lumber Co. v. 
Blair, supra. 


97. Globe Indemnity Co. v. Toye 
Bros. Auto & Taxicab Co., 129 So. 
234, 14 La.App. 142. 


[a] hus, where the right of ac- 
tion in favor of the injured employee 
had already been settled, uncontra- 
dicted evidence of the amount paid 
the injured employee by the insurer 
warranted a recovery thereof by the 
insurer from the person causing the 
employee’s injuries, without proving 
the employee’s wages, previous physi- 
cal condition, ete, in an action by 
insurer based on a conventional as- 
signment and subrogation from the 
employer who had the right of subro- 
gation under the act. Globe Indem- 
nity Co. v. Toye Bros. Auto & Taxi- 
cab Co., 129 So. 234, 14 La.App. 142. 


98. See supra § 1634. 


99. Taylorville v. Central Illinois 
Bue eee ce Co., 133, N.E. 720, 301 
« Lbs x : 


1. Fitzgerald v. Quinn, (Cal.App.) 
21 P.(2d) 656. : 


2 See Death §§ 182, 1838;  Negli- 
gence $$ 909-942; Tort § 76; Trial §§ 
460-777. 


3. See cases infra this section. 


[a] Instruction justified by plead- 
ing’'s.— Where, in an action by an em- 
ployer who had paid compensation 
under the Workmen’s Compensation 
Act against a third person whose acts 
caused the death of an employee, 
there was no plea that the employee 
was guilty of contributory negligence, 
the answer alleging that the injury 
was wholly the result of the negli- 
gence of deceased, amounting mere- 
ly to a denial that defendant was neg- 
ligent, an instruction that contributo- 
ry negligence was not a defense in 
the action was justified by the plead- 
ings. Western States Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 735, 
182 Cal. 140. 2 


{b] Instructions not conflicting.— 
In an action by a workmen’s compen- 
sation insurer to recover indemnity 
for a loss paid by it on account of de- 
fendant power company’s negligence 
resulting in the death of an employee 
of a telephone company, instructions 


same title and section number. 
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should not invade the province of the jury* and 
So the instruction should 
be confined to issues raised by the pleading® and evi- 
dence,’ and an instruction which refers to an im- 
material issue,’ or which is not based on any evi- 
dence in the case® should not be given. 
fusal of a requested instruction which contains a 
mere abstract proposition of law is not erroneous,?° 
nor is it error to refuse a requested instruction where 
the rule of law involved in such instruction is fully 
covered in an instruction which is given.!! 


[§ 1640] (9) Questions of Law or Fact; Taking 
Case from Jury, and Right to Jury Trial—(a) Ac- 
tion on Behalf of Employee or His Dependents or 
General rules as to what constitutes a 
question of law or fact applicable in actions for 
torts!* apply in actions on behalf of an employee or 
his dependents or beneficiaries for injuries or death, 
prosecuted notwithstanding the existence of a work- 


should not be misleading.® 


- Beneficiaries. 


referring to the negligence of the 
telephone company and the deceased 
employee’s contributory negligence 
were not in conflict with an instruc- 
tion that plaintiff insurer’s rights to 
recover were precisely the Same as 
the rights of the employee as against 
the power company, the instructions 
not being wanting in clearness, and 
being as favorable to defendant pow- 
er company as it could expect. Fi- 
delity & Casualty Co. v. Cedar Valley 
whiaes Co., 174 N.W. 709, 187 Iowa 
1014. 


4 Day & Sachs v. Travelers’ Ins. 
Co., 137 So. 409, 223 Ala. 558. 


[a] Rule applied in an action by 
an insurer based on the death of an 
employee of a subcontractor, in hold- 
ing that, under the evidence, it was 
proper to refuse certain charges re- 
quested by defendant who was _the 
principal contractor, which involved 
questions as ‘to control of the work 
and as toasafe place. Day & Sachs v. 
Travelers’ Ins. Co., 137 So. 409, 223 
Ala. 558. 


5. Day & Sachs v. Travelers’ Ins. 
Co., supra (action by insurer); West- 
ern & A. R. Co. v. Henderson, 133 S. 
BE. 645, 35 Ga.App. 353. 


[a] Charge as to amount of re- 
covery has been held misleading in 
an action by the widow of an em- 
ployee, in which insurer intervened 
see Western & A. R. Co. v. Henderson, 
133 S.H. 645, 35 Ga.App. 353. : 


6 Massachusetts Bonding & In- 
surance Co. v. Los Angeles R. Corpo- 
ration, 190 P. 161, 182 Cal. 781. 


[a] Damages included.—Where the 
complaint in an action by an insurer, 
based on the death of an employee, 
alleged damage only to the widow, it 
was error to give instructions which 
permitted the jury, if they should 
find for plaintiff, to include in their 
verdict damages suffered by adult 
sons of the deceased employee. Mas- 
sachusetts Bonding & Insurance Co. 
v. Los Angeles R. Corporation, 190 P. 
161, 182 Cal. 781. 


7. Massachusetts Bonding & In- 
surance Co. vy. Los Angeles R. Corpo- 
ration, supra. 


[a] Damages included.—(1) Where 
the evidence in an action by an in- 
surer, based on the death of an em- 
ployee, showed damage only to the 
widow, it was error to give instruc- 
tions permitting the jury, if they 
should find for plaintiff, to include 
in the verdict damages suffered by 
adult sons of the deceased employee. 
Massachusetts Bonding & Insurance 
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So the re- 


for the jury.® 


Co. v. Los Angeles R. Corporation, 
190 P. 161, 182 Cal. 781. (2) An ad- 
mission by defendant’s counsel that 
the right of the widow and heirs to 
recover for the death of deceased 
vested in insurer who paid the com- 
pensation did not warrant a charge 
authorizing insurer to recover dam- 
ages to the sons of deceased, where 
it pleaded and proved damage only to 
the widow. Massachusetts Bonding 
& Insurance Co. v. Los Angeles R. 
Corporation, supra. 


8. Portland Gaslight Co. v. Ruud, 
136 N.E. 75, 242 Mass. 272 (requested 
instruction that employer could not 
ayn a sums paid by it or by insur- 
er). 


9. American Veterinary Laborato- 
ries v. Glidden Co., (Mo.App.) 59 S. 
W.(2d) 53. 


[a] Thus in an action by an em- 
ployer, instruction directed to the 
probability that the death of an em- 
ployee occurred in a certain way was 
erroneous where there was no evi- 
dence to support such theory. Ameri- 
can Veterinary Laboratories y. Glid- 
den Co., (Mo.App.) 59 S.W.(2d) 53. 


10. Carson, Pirie, Scott & Co. v. 
Chicago Railways Co., 141 N.E. 172, 
309 Ill. 346. 


11. Carson, Pirie, Seott & Co. v:. 
Chicago Railways Co., supra. 


12. See Death §§ 178-181; Negli- 
gence §§ 851-898; Torts §§ 73-75; 
Trial §§ 313-359. 


13. See cases infra this and fol- 
lowing notes. 


[a] Question as to whether death 
of employee arose out of and in the 
course of his employment has been 
regarded as one of fact for the jury 
under the evidence in an action by 
the personal representative of de- 
ceased. Runge v. Chicago Junction 
Ry. Co., 226 Ill.App. 187. 


[b] Question as to whether plain- 
tiff was an employee of defendant 
has been regarded as a question of 
fact for the jury under the evidence. 
Greenberg v. Sommer, 215 N.Y.S. 382, 
216 App.Div. 416. 


[ec] Question as to whether dece- 
dent was agent of plaintiffi’s employ- 
er or was an independent contractor 
has been held a question of fact for 
the jury under the evidence. Taylor 
vy. Haynes, (Tex.Commn.App.) 35 S.W. 
4202 104 [rev (Civ.App.) 19 S.W.(2d) 


[d] Knowledge and understanding 
of effect of acts as to election.—(1) 
Question as to whether plaintiff un- 
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men’s compensation act.1# Thus a question as to a 
particular matter is one of fact, where the evidence 
is contradictory,!* or it is reasonable to draw dif- 
ferent inferences therefrom.t® 
evidence is such that reasonable men can drawn only 
one reasonable inference from the evidence, the ques- 
tion is one of law for the court and is not a question 
In an action by an employee, plain- 
tiff’s failure forthwith to notify the employer of 
the bringing of the action, pursuant to a provision 
of the compensation act, is not, it seems, ground for 
nonsuit, or for a peremptory instruction to the jury 
to return a verdict for defendant.17 


[§ 1641] (b) Action on Behalf of Employer or 
Insurer. General rules as to what constitutes a ques- 
tion of law and fact applicable in actions for torts?® 
apply in actions by or on behalf of an employer 
or insurer against a third person who caused the 
injury to, or the death of, an employee.?® 


Where, however, the 


Thus, 


derstood significance and nature of 
payments to him by his employer, as 
affecting election to take compensa- 
tion has been held to be a question 
for the jury under the evidence. Hl- 
lich v. Hamburg-Amerikanische Pack- 
etfahrt Actien Gesellschaft, 234 N.Y. 
S. 171, 226 App.Div. 32 [aff 170 N.E. 
135, 252 N.Y. 541]. (2) Whether plain- 
tiff workman had knowledge of his 
rights against a _ third person by 
whose negligence he was injured, at 
the time of prosecuting his claim for 
compensation before the state indus— 
trial commission, so as to constitute 
an election was a question of fact for 
the jury where plaintiff's evidence 
was that he had no such knowledge. 
Barton v. Oklahoma, K. & M. Ry. Co.,, 
220 P. 929, 96 Okl. 119. 


14. Globe Indemnity Co. vy. Hen- 
derson, 202 P. 6838, 54 Cal.App. 510; 
American Sugar Refiring Co. v. Gil- 
bert, 125 A. 692, 145 Md. 251; La Rose 
v. Donnelly, 219 N.Y.S. 148, 219 Appi 
Div. 181. 


[a] Illustrations.—(1) Question 
as to whether plaintiff was a serv- 
ant of defendant. American Sugar 
Refining Co. v. Gilbert, 125 A. 692, 145 
Md. 251. (2) Question as to whether 
deceased was a servant of defendant, 
in an action by the personal repre- 
sentative. La Rose v. Donnelly, 219 
NSYIS? (148715219 SApp Div 1st (3) 
Question as to plaintiff employee’s 
contributory negligence. Globe In- 
demnity Co. v. Henderson, 202 P. 683, 
54 Cal.App. 510. (4) Question as to 
the cause of injury. Globe Indemnity 
Co. v. Henderson, 202 P. 683, 54 Cal. 
App. 510. 


15. American Sugar Refining Co. v. 
Gilbert, 125 A. 692, 145 Md. 251; La 
Rose v. Donnelly, 219 N.Y.S. 148, 219: 
App.Div. 181. i 


[a] Ilustration.—Question as to 
contributory negligence of plaintiff. 
American Sugar Refining Co. v. Gil- 
bert, 125 A. 692, 145 Md. 251. 


16. Holmes v. Henry Jenning & 
Sons, 7 F.(2d) 231. uh ~ 


[a] MTlustration.—Question as to 
election by plaintiff employee to take 
compensation under act. Holmes v. 
Henry Jenning & Sons, 7 F.(2d) 281. 


17. Van Zandt v. Sweet, 204 P. 860, 
56 Cal.App. 164. 


18. See Death §§ 178-181; 
gence §§ 851-898; 
Trial §§ 313-359. 


19. See cases infra this section. 


[a] Negligence and contributory 
negligence.—(1) In an action by an 


Negli- 
Torts §§ 73-75; 
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where the evidence is conflicting as to a matter in 
issue2° or different inferences may be drawn from 
the evidence,2! the question is one of fact for the 
jury. Where, however, in an action by an employer 
or insurer for the death of an employee the evi- 
dence is of such a nature that there can be no deduc- 
tion or inference other than that the deceased em- 
ployee was guilty of contributory negligence and 
reasonable minds could not honestly have reached 


a different conclusion, the question 


and in such ease it is proper to grant a motion for 


a nonsuit.?% 


Authority of insurer to prosecute action. Under 
some acts the authority of an insurer to prosecute 
an action in the name of the employee is a prelimi- 
nary question to be heard and determined by the 


judge,?* and is not a matter for the 


insurer, it has broadly been stated 
that, if not established as a matter 
of law, the negligence of defendant 
(Travelers’ Ins. Co. v. Staten Island 
Rapid Transit Ry. Co., 234 N.Y.S. 293, 
134 Misc. 6) (2) and the contributory 
negligence of a deceased employee 
(Travelers’ Ins. Co. v. Staten Island 
Rapid Transit Ry. Co., supra) are 
questions of fact for the jury. 


[b] Employment.—Whether a per- 
son operating a derrick on a vessel 
known as a “digger’’ so that an em- 
ployee on another vessel was struck 
by scoop attached to the derrick was 
in the employ of operator of “digger” 
was for the jury, in an action by in- 
surance carrier as assignee of claim 
of injured workman. Lumber Mut. 
Casualty Ins. Co. of New York v. 
Edward A. Thompson, Inc., 244 N.Y. 
S. 20, 137 Misc. 370 [app dism for 
want of substantial federal question 
52 S.Ct. 499, 286 U.S. 527]. 


[ec] Im Mlinois in an action under 
Workmen’s Compensation Act § 29 by 
an employer against a person who 
was also subject to the act, based on 
the death of an employee, the follow- 
ing questions were for the jury: (1) 
As to whether the death was proxi- 
mately caused by the negligence of 
plaintiff or its employees. Wendt & 
Crone Co. v. Traff, 262 Ill.App. 58. (2) 
As to whether the death was proxi- 
mately caused by the negligence of 
defendant or its employees. Wendt & 
Crone Co. v. Traff, supra. (3) As to 
whether plaintiff or its employees 
were guilty of negligence which con- 
tributed to the accident and death. 
Wendt & Crone Co. v. Traff, supra. 
(4) In view of the necessity for sub- 
mitting the foregoing matters to the 
jury, a direction of a verdict for de- 
fendant was improper. Wendt & 
Crone Co. v. Traff, supra. 


20. Day & Sachs v. Travelers’ Ins. 
Co., 137 So. 409, 223 Ala. 558. 


[a] Rule applied in an action by 
an insurer based on the death of an 
employee of a subcontractor in which 
were involved questions as to a safe 
place to work and as to the control 
by defendant, who was the principal 
contractor, of all the work and of all 
the employees involved. Day & Sachs 
yv. Travelers’ Ins. Co., 137 So. 409, 223 
Ala. 558. 


21. East St. Louis Junction R. Co. 
y. Armour .& Co., 247 IllLApp. 528; 
Fidelity & Casualty Co. v. Cedar Val- 
ley Electric Co., 174 _N.W. 709, 187 
Towa 1014; Anzer v. Humes-Deal Co., 
(Mo.) 58 S.W.(2d) 962; Zurich Gen- 
eral Accident & Liability Insurance 
Co. y. Childs Co., 171 N.E. 391, 253 
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the jury.?§ 


[§ 1642] (10) 


is one of law,”? 
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Jury trial. The right of defendant to a jury trial 
as to the facts essential to uphold an award of com- 
pensation, in an action by an employer as statutory 
assignee of a cause of action for the death of an em- 
ployee, has been recognized.?® 


Verdict and Findings.*7 In apply- 


ing the general rules that findings are to be liberally 
construed in support of the judgment and that all 
findings are to be read and considered together and 


reconciled, if possible, to prevent conflict on materi- 


consideration of 


N.Y. 324. See Casualty Co. of Amer- 
ica v. A. L. Sweet Electric Light & 
Power Co., 162 N.Y.S. 107, 174 App. 
Div. 825 (where questions as to de- 
fendant’s negligence and deceased 
employee’s contributory negligence 
should not haye keen taken from the 
jury); Mayhugh v. Somerset Tele- 
phone Co., 109 A. 211, 265 Pa. 498 
(question as to contributory negli- 
gence of injured employee was for 
jury). 

[a] Illustrations.—(1) In an ac- 
tion by an employer, based on an in- 
jury to an employee resulting from 
the fall of certain metal from pipes 
leading from a tank house of defend- 
ant, it was a question of fact for the 
jury to determine whether or not it 
was negligence for defendant’s fore- 
man to place the metal on the pipes 
without fastening such metal. Hast 
St. Louis Junction R. Co. v. Armour 
& Co., 247 Ill.App. 528. (2) In an ac- 
tion by an insurer, based on the death 
of an employee of a telephone com- 
pany, against an electric company, it 
was for the jury to determine whether 
or not defendant was negligent in 
failing to insulate its wires and in 
placing uninsulated wires in danger- 
ous proximity to the wires of the 
telephone company. Fidelity & Cas- 
ualty Co. v. Cedar Valley Electric Co., 
174 N.W. 709, 187 Iowa 1014. (3) In 
an action by an employer, the fact 
that the deceased employee, who was 
a teamster in plaintiff's employ, at 
the time of the accident was either 
“standing up” or “rising from his 
seat a little bit” to ‘‘wrap a blanket 
around himself” or around “his legs 
and feet” did not as a matter of law 
constitute contributory negligence 
which would defeat recovery. Foglio 
v. City of Chicago, 229 Ill.App. 472. 
(4) In an action by an employer bas- 
ed on the death of an employee, under 
a compensation statute subrogating 
employer to employee’s rights against 
tort-feasor, whether or not the em- 
ployee working in erection of build- 
ing was negligent in backing from 
an elevator floor to a room floor, from 
which he fell when the elevator was 
suddenly started, instead of turning 
around, was for the jury. Anzer vy. 
Humes-Deal Co., (Mo.) 58 S.W.(2d) 
962. (5) The conditions surrounding 
the use of a sidewalk elevator by an 
employee who has received compen- 
sation under the compensation act 
were such as to create a question for 
the jury in respect of the assumption 
of risk (Zurich General Accident & 
Liability Insurance Co. v. Childs Co., 
171 N.E. 391, 253 N.Y. 324) (6) and 
contributory negligence (Zurich Gen- 
eral Accident & Liability Insurance 
Co. v. Childs Co., supra). 


For later cases, developments and changes in the law see Annotations, 


al points,?® in an action by an insurer in which there 
has been a judgment for defendant, findings as to the 
negligence of the injured employee and of defendant 
have been construed and reconciled.?® 


22. Globe Indemnity Co. v. Hook, 
TS9a Pe. 197 46 Cal.App. 700; Grand 
Rapids Bedding Co. v. Grand Rapids 
Furniture Temple Co., 188 N.W. 538, 
218 Mich. 486. See Kaufman _ Beef 
Co. v. United Rys. & Electric Co. of 
Baltimore, 109 A. 191, 1385 Md. 524, 9 
ieee 476 (apparently recognizing 
rule). 


23. Globe Indemnity Co. v. Hook, 
189 P. 797, 46 Cal.App. 700. 


[a] Thus, where the deceased em- 
ployee stepped in darkness into an 
elevator shaft of a building owned 
by certain defendants and leased by 
them to other defendants, and the 
evidence showed conclusively that’ 
the deceased employee was guilty of 
contributory negligence in stepping 
into the shaft without endeavoring to 
ascertain whether the elevator was 
at the floor, a motion for a nonsuit 
was properly granted. Globe In- 
demnity Co. v. Hook, 189 P. 797, 46 
Cal.App. 700. 


24. Murray v. Rossmeisl, (Mass.) 
187 N.E. 622; Becker v. Hastern 
Massachusetts St. Ry. Co., 181 N.E. 
757, 279 Mass. 435. 


25. Murray v. Rossmeisl, (Mass.) 
187 N.E. 622; Becker _v. WHastern 
Massachusetts St. Ry. Co., 181 N.E. 
757, 279 Mass. 435. 


26. Verhelst Const. Co. v. Galles, 
235 N.W. 556, 204 Wis. 96. 


[a] Thus, in an employer’s action 
against a wrongdoer for employee’s 
death, the wrongdoer is entitled to 
jury trial on facts essential to up- 
hold the industrial commission’s 
award by raising issue thereon, Ver- 
helst Const. Co. v. Galles, 235 N.W. 
556, 204 Wis. 96. 


27. Verdict and findings: 
Generally see Trial §§ 846-979, 
In action based on: 


Peete in general see Death §§ 184, 


Negligence in general see Negli- 
gence §§ 943-946. 


Tort in general see Torts § 77. 
28. See Trial §§ 1107, 1149. 


29. Georgia Casualty Co. v. Lin- 
dauer Corporation, 12 P.(2d) 107, 124 
Cal.App. 72. : 


[a] Thus the view was taken that 
a finding that the injuries “were di- 
rectly contributed to and proximately 
caused by the negligence and care- 
lessness of” the employee was not in 
conflict with a finding that defend- 
ant was not guilty of negligence, 
since the finding as to the employee’s 


same title and section number. 


, 
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[§ 1643] (11) Judgment and Relief.s° Notwith- 
standing a provision for subrogation if the employee 
or his dependents elect to receive compensation and 
the fact that dependents did so elect, the right of the 
employer and insurer to recover in an action by the 
personal representative of a deceased employee 
against a person liable other than the employer has 
been denied where neither the employer nor insurer 
was a party to the action and the personal represent- 
ative had no right to sue.*+ So also an employer 
who has failed properly to serve its intervention pe- 
tition on defendants in an action by the parents of a 
deceased employee*? is not entitled to judgment 
against defendant** but may be entitled to reimburse- 
ment out of the judgment awarded to the parents.** 
In an action by the personal representative of an 
employer, the trial court may require plaintiff to 
secure defendant from. the possibility of a claim by 
employer or insurer as a condition precedent to the 
payment of the judgment.*5 


Suit in equity to restrain enforcement of judgment. 
In a suit in equity to restrain the enforcement of 
a judgment obtained by the personal representa- 


negligence does not support an in- 
ference that contributory negligence 
was found. Georgia Casualty Co. v. 


such employee, 
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ceased employee, on the ground that 
his employer, 
complainant were all within the act, 
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tive of a deceased employee in an action by such 
representative against the complainant in such suit 
in equity, such complainant has the burden of es- 
tablishing the facts which will entitle him to relief,*® 
and must support his case by evidence which is prop- 
erly admissible? and which is sufficient to warrant 
the granting of relief.°® 


[§ 1644] (12) New Trial. Where, in an action 
by the personal representative for the death of an 
employee, the case is tried on the erroneous theory 
that a provision limiting the amount of damages and 
fixing such damages at the amount of compensation 
payable under the act does not apply and the verdict 
establishes the liability of defendant for the death, 
the court on being convinced of its error should 
not grant a new trial but should reduce the ver- 
dict to an amount allowable under the compensation 
act.°® 


[§ 1645] (13) Appeal and Error. General rules 
applicable to appeals in civil actions,*® ineluding 
rules as to harmless error,4! apply in an action on 
behalf of the employee or his dependents or bene- 
ficiaries,*2 or by or on behalf of the employer or in- 


trary, that plaintiff employee had 
complied with the statutory provi- 
sions for written notice by him to 


and 


Lindauer Corporation, 12 P.(2d) 107, 
124 Cal.App. 72. 


30. Judgment for employee or de- 
pendents as bar to action by employer 
or insurer see supra § 1602. 


31. Prebeck v. Village of Hibbing, 
240 N.W. 890, 185 Minn. 303 (where 
the question as to the right of the 
employer and of the surety to inter- 
vene was expressly reserved). 

I 


32. Intervention of employer in 
action by employee, dependents, or 
personal representative in general see 
supra § 1625. 


33. Mahon vy. Spence, 123 So. 349, 
11 La.App. 604. 


34. See infra § 1652. 


35. Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 223 N.W. 791, 
197 Wis. 601. See Toronto Ry. Co. v. 
Hutton, 59 Can.S.C. 413; McIver v. 
Tammi, 49 Ont.L.R. 179, 62 Dom.L.R. 
179 (in both cases propriety of di- 
recting payment to compensation 
board was recognized). 


36. Kelly-Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. 


[a] Thus, in a suit in equity by a 
person against whom a judgment was 
recovered by the persona] representa- 
tive of an employee, to enjoin the en- 
forcement of the judgment on the 
ground that, in view of provisions of 
the Workmen’s Compensation Act, 
there should have been no recovery 
because the employee, his employer, 
and defendant were all subject to the 
act, complainant in the equity suit 
has the burden of establishing the 
facts essential to show that there 
was no right to recover in the action 
in which the judgment was rendered. 
Kelly-Atkinson Const. Co. v. Fore- 
mem Bros. Banking Co., 218 I1l.App. 
345. 


37. Kelly-Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. 


[a] Thus, in a suit in equity to 
restrain the enforcement of a judg- 
ment against complainant in such 
suit, obtained in an action at law by 
the personal representative of a de- 
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that the injury was compensable un- 
der the act, and, therefore that no 
recovery Should have been allowed in 
the action by the persenal represen- 
tative, that the claim for compensa- 
tion was within the act may not be 
established by an investigator’s writ- 
ten report to the insurance company, 
by a letter from the employer, com- 
plainant in the equity suit, or by the 
testimony of an investigator who was 
not present at the time of the occur- 
rence. Kelly-Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. 


38. Kelly-Atkinson Const. Co. _v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. 


[a] Admission in the answer of 
defendant personal representative in 
the equity suit (1) that the deceased 
employee was injured “while per- 
forming his duties as an employee” 
of a specified company is not suffi- 
cient to bring the case within the 
compensation act so as to warrant 
the granting of relief on the ground 
that the employee, his employer and 
defendant were all bound by the act 
and that the employee’s injury arose 
out of and in the course of his employ- 
ment. Kelly-Atkinson Const. Co. v. 
Foreman Bros. Banking Co., 218 Ill. 
App. 345. (2) Assuming that the 
admission showed that the employee 
was injured “in the course of’ his 
employment, it was still necessary to 
show that the injury arose “out of” 
his employment. Kelly-Atkinson 
Const. Co) v. Foreman Bros. Banking 
Co., 218 Ill.App. 345. : 


39. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 913, 159 N.W. 565, 
134 Minn. 113. 


40. See Appeal and Error 3 CG.J. 
Viens. Death § 186; Negligence §§ 
7- : 


41. See Appeal and Error §§ 2878- 
3055; Negligence § 950. 


42. See cases infra this note. 


[a] Presumptions.—In view of the 
rule that every intendment is in favor 
of the regularity of the proceedings 
in the court below, it will be assumed 
in the appellate court, in the absence 
of an affirmative showing to the con- 


the employer or the insurer of the 
commencement of the action. For- 
rest v. Fink, 234 P. 860, 71 Cal.App. 
34; Van Zandt v. Sweet, 204 P. 860, 
56 Cal.App. 164. 


[b] Effect of finding of trial court. 
—The appellate court is bound by a 
finding of the trial court, made on 
conflicting evidence, (1) that plain- 
tiff employee was free from contribu- 
tory negligence (Globe Indemnity Co. 
v. Henderson, 202 P. 683, 54 Cal. App. 
510) (2) or that the injury was 
caused in a certain manner (Globe 
Indemnity Co. vy. Henderson, supra). 


lc] Harmless or prejudicial error. 
—(1) Erroneously granting defend- 
ant’s motion for nonsuit as to plain- 
tiff employee on the ground that the 
employee was improperly joined as a 
party plaintiff with insurer was 
harmless where the trial proceeded 
as between insurer and defendant, the 
employee was, in fact, represented by 
insurer, the attorney selected by the 
employee conducted the trial, and 
the verdict of the jury amounted. to 
a finding that defendant was without 
fault. Carlsen v. Diehl, 208 P. 150, 
57 Cal.App. 731. (2) Defendant as 
appellant could not complain of a 
charge, directing certain deductions 
from the amount recoverable since 
the error, if any, is favorable to de- 
fendant and he cannot, therefore, 
complain. Wm. Cameron & Co. v. 
Gamble, (Tex.Civ.App.) 216 S.W. 459 
(direction to deduct amount of com- 
pensation paid). (3) Where the com- 
pensation act provides that the fail- 
ure of the employer or insurer to pur- 
sue his remedy against a third per- 
son within a specific time after writ- 
ten demand by the compensation ben- 
eficiary shall entitle the beneficiary 
or his representative to enforce lia- 
bility in his own name, notwithstand- 
ing the proof.of the agency for the 
insurance carrier of certain attorneys 
to accept service of a notice from the 
compensation beneficiary te com- 
mence action is technically insuffi- 
cient, such insufficiency of proof is 
not necessarily ground for reversal 
of a judgment in favor of plaintiff 
in an action by the personal repre- 
sentative of a deceased employee. 
Theby v. Wisconsin Power & Light 
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surer.* 

[§ 1646] h. Amount and Items of Recovery or Re- 
imbursement and Beneficial Interests+¢—(1) Amount 
of Recovery in General—(a) Action by Employee, 
Dependents, or Personal Representative. Notwith- 
standing provisions giving the employer or insurer 
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the right to recovery or reimbursement in respect 
of the liability of a person other than the employer 
for an injury to,*® or the death of,*® an employee, 
plaintiff, in an aetion duly brought by the employee, 
personal representative, or dependents, may recover 
full damages, subject, under some acts, to the right 


Co., 222 N.W. 826, 223 N.W. 791, 197 
Wis. 601. (4) Erroneous admission, 
on behalf of defendant, of a judgment 
for dependents in an action by them 
against the employer in a compensa- 
tion proceeding, (an appeal from 
which was pending), in an action by 


the personal representative of the 


deceased employee against a_ third 

person wrongdoer for the death, was 

prejudicial error. Stratton v. Sioux 

Reet eece dont System, (S.D.) 206 N. 
. 466. 


[d] Cure of error.—Error in ad- 
mitting evidence of the amount of 
the award of compensation, over de- 
fendant’s objection, was not cured by 
an instruction of the court that the 
jury should decide the case as though 
the intervening employer was not in 
the case and without regard to any 
payment made by employer to the es- 
tate of the deceased employee. Caw- 
ley v. People’s Gas & Electric Co., 187 
N.W. 591, 198 Iowa 536. 


[e] Directions as to entry of judg- 
ment.—Under a provision that, under 
certain circumstances, if the em- 
ployee or dependents of an employee 
shall bring an action for damages 
against a person who is subject to 
the act, other than the employer, the 
amount thereof, manner in which, 
and the persons to whom: the same 
are payable, shall be as provided in 
that part of the act which deals with 
the award of compensation, where 
the verdict establishes the liability 
of defendant and the permanent dis- 
ability of the employee, the appellate 
court may remand with instructions 
to the lower court to enter judgment 
as specified by the appellate court, 
in view of the fact that the damages 
and the manner of payment are fixed 
by the compensation act. RaSmussen 
v. George Benz & Sons, 212 N.W. 20, 
210 N.W. 75, 168 Minn. 319. See Mah- 
owald v. Thompson-Starrett Co., 158 
N.W. 913, 159 N.W. 565, 134 Minn. 113 
(where the case was remanded with 
directions). Cf 


43. See cases infra this note. 


[a] Following theory adopted hbe- 
low.— Where an action by an employ- 
er for the death of an employee has 
been tried on the theory that. con- 
tributory negligence’ was involved, 
the court of appeals cannot disregard 
such theory on the ground that the 
defense of contributory negligence 
was not pleaded. Western States Gas 
& Blectric Co. v. Bayside Lumber Co., 
187 _P. 735,182 Cal. 140. 


[b] Loss of right to complain.— 
(1) Introduction by plaintiff employ- 
er of the written claim made against 
it by the widow of a deceased em- 
ployee, which showed that deceased 
left surviving him a widow and three 
minor children and that deceased had 
no source of income besides his wa- 
ges, may not be complained of by de- 
fendant where defendant resisted 
plaintiff's motion to strike the same. 
Western States Gas & Electric Co. v. 
Bayside Lumber Co., 187 P. 735, 182 
Cal. 140. (2) Where the attorney for 
plaintiff employee states that the ac- 
tion is brought for the benefit of in- 
surer and consents to the amendment 
of the answer by the addition of al- 
legations to the effect that plaintiff 
had received compensation under the 


Workmen’s Compensation Law, the 
denial of a motion by plaintiff to 
strike such allegations was not re- 
versible error. Murray v. Rossneisl, 
(Mass.) 187 N.E. 622. 


[c] Harmless error.—(1) Error, if 
any, in overruling a demurrer to a 
complaint in which some counts are 
defective is not ground for reversal 
where one count is sufficient and it is 
clear that the rights of defendant 
were not prejudiced by the ruling. 
Day & Sachs v. Travelers’ Ins. Co., 
137 So. 409, 223 Ala. 558. (2) Where 
a servant’s judgment against a third 
person for injuries has been affirmed 


on appeal, the judgment debtor can- 


not complain that the lower court, on 
petition of the state workmen’s insur- 
ance fund, which paid the employee 
a certain amount of compensation, 
ordered that this amount of the judg- 
ment be marked to the fund’s use, as 
it cannot “be “prejudiced thereby. 
Mayhugh v. Somerset Telephone Co., 
109 A. 213, 265 Pa. 496. (3) Ina suit 
by employers under Workmen’s Com- 
pensation Act § 29, to recover the 
amount paid for an employee’s death, 
due to contact with defendant’s high- 
tension wires, where proof showed 
that defendant’s wires were not suf- 
ficiently insulated, error, if any, in ad- 
mitting verdict of coroner’s jury that 
death was due to contact with de- 
fendant’s wires not sufficiently insu- 
lated was harmless. Vose vy. Central 
Illinois Public Service Co., 122 N.E. 
134, 286 Ill. 519. (4) In an action by 
an employer who had paid compensa- 
tion for the death of a servant against 
a third person causing the injury, 
brought under Workmen’s Compensa- 
tion Act (1913) § 31, where the evi- 
dence showed that the widow had re- 
ceived four thousand five hundred dol- 
lars in compensation and three thou- 
sand dollars life insurance, the intro- 
duction of testimony that she had 
no means of support other than her 
husband's was not prejudicial. West- 
ern States Gas & Electric Co. v. Bay- 
side Lumber Co., 187 P. 735, 182 Cal. 
140. (5) Instruction, limiting em- 
ployer’s recovery from third person 
causing injury to stipulated amounts 
was not prejudicial to defendant. 
City of Sacramento v. Central Cali- 
fornia Traction Co., 248 P. 307, 78 Cal. 
App. 215. (6) Defendant cannot suc- 
cessfully complain of an instruction 
as to the amount recoverable, which 
is as favorable to defendant as was 
permissible, in an action by the state 
industrial commission. Industrial 
Commission of Utah v. Wasatch Grad- 
ing Co., 14 P.(2d) 988, 80 Utah 223 
(where the question as to the right of 
plaintiff to complain of an instruction 
limiting its recovery to the amount 
of compensation paid or payable was 
not decided as plaintiff did not com- 
plain of the instruction given). 


[d] Cure of error.—In a case in 
which the record showed that the 
counsel for plaintiff administratrix 
admitted that the action to recover 
damages for the conscious suffering 
and death of the deceased employee 
was being prosecuted in the interest 
of the employer’s insurer, the refusal 
to grant plaintiff’s motion to strike 
from the answer an allegation that 
plaintiff had entered into an agree- 
ment for, and had received, compen- 


sation was cured by an instruction 
that the jury should assess damages 
without regard to any question of 
insurance. Christiansen v, Bremer, 
160 N.E..410, 263 Mass, 129. 


44, Deduction or credit of recovery 
by employee pursuing third person 
wrongdoer see supra § 681. 


45. Gones v. Fisher, 122 N.E. 95, 
286 Ill. 606 (action against a person 
not subject to tha.compensation act); 
Paine vy. Wyatt, (Iowa) 251 N.W. 78; 
Black v. Chicago Great Western R. 
Co., 174. N.W.° 774, 187 Iowa 904; 
Southern Surety Co. v. Chicago, St. 
P., M. & O. Ry. Co., 174 N.W, 329, 187 
Iowa 357; Scott v. Missouri Pac. R. 
Co., (Mo.) 62 S.W.(2d) 834 (where the 
Kansas compensation act was in- 
volved); Culbertson v. Kieckhefer 
Container Co., 222 N.W. 249, 197 Wis. 


[a] Damages resulting from sur- 
gical malpractice.—Where an injured 
party proceeds against the wrongdoer 
and recovers damages, he can recover 
all damages suffered, including all ag- 


gravations by. unskillful surgical 
treatment. Paine vy. Wyatt, (Iowa) 
251 N.W. 78. 


[b] Notwithstanding possible la- 
bility as insurer in respect of compen- 
sation, the liability of defendant is 
limited to the amount of damages that 
might be assessed in a common-law 
action. Culbertson ¥. Kieckhefer Con- 
tainer Co., 222 N.W. 249, 197 Wis. 
349. 


[ec] Recovery from subsequent in- 
jury resulting from original injury. 
Where the employee has the right to 
sue in his own name because of the 
failure of the employer to sue after 
demand by the employee, the view 
has been taken that the employee is 
entitled to recover damages resulting 
from an additional injury subsequent- 
ly sustained while he was in the serv- 
ice of another employer and for which 
he has accepted compensation from 
such other employer where such dam- 
ages constitute a part of the damages 
sustained as a result of the original 
injury caused by defendant’s negli- 
gence, and the right to recover such 
damages does not constitute a sepa- 
rate cause of action. Culbertson v. 
Kieckhefer Container Co., 222 N.W. 
249, 197 Wis. 349. 


46. Athens Ry. & Electric Co. v. 
Kinney, 127 S.E. 290, 160 Ga. 1; Hou- 
lihan vy. Sulzberger & Sons Co., 204 
Ill. App. 449 [aff 118 N.E. 429, 282 Ill. 
76]; Gentile v. Philadelphia & R. Ry. 
Co., 118 A. 223, 274 Pa. 335; Bernard 
Seen Sy) 244 N.W. 589, 209 Wis. 


[a] Subrogation.— (1) Notwith- 
standing a provision for subrogation 
and for the reduction of compensa- 
tion by the amount of damages re- 
covered in the action for the death of 
the employee, the.widow of a deceas- 
ed employee is nt limited in her re- 
covery to the amount fixed in a set- 
tlement and award under the com- 
pensation act (Athens Ry. & Electric 
Co. v. Kinney, 127 S.E. 290, 160 Ga. 1), 
(2) and, if otherwise authorized, may 
recover an amount in excess of such 
settlement and award (Athens Ry. & 
Blectric Co. v. Kinney, supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the employer or insurer to be indemnified or re- 
imbursed out of the amount recovered,*7? and the 
amount of recovery is not limited to the amount of 
compensation awarded under the act,*® nor does 
a provision for assignment operate to diminish the 
recovery against a third person by the amount of 
the compensation awarded under the act.*® Accord- 
ing to some cases, whether or not the employer or 
insurer is entitled to any part of the recovery is no 
concern of defendant.°° Under the construction giv- 
en some provisions, however, the employee or de- 
pendents are not entitled to recover full damages and 
defendant is entitled to a credit for compensation 
paid,®! but where the employer or insurer has inter- 
vened in an action by the employee or personal rep- 
resentative,°? the full damages are ascertained®? 
and directions given for distribution.5 In an action 
by the injured employee against a third person, there 
are elements of recoverable damages which the state 
industrial accident commission may®® and may not®® 
consider and fix in determining compensation. 


Amount of compensation and damages. The right 
to recover an amount equal to the compensation paid 
or payable in addition to the amount of damages 
otherwise recoverable has been denied.*7 


Employee claiming under assignment from insurer. 
Where, under a provision for assignment, the em- 
ployer or insurer is entitled to recover from a third 
person only the amount which has duly been paid 
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under the award,°’ an injured employee to whom his 
employer who has paid compensation assigns the 
cause of action acquired by the employer under the 
act may recover from the third person only the 
amount which the employer has been compelled to 
pay under the award.®° 


Excessive damages. General rules as to the exces- 
siveness of damages in actions for personal injuries®°® 
apply in an action for damages brought by an em- . 


| ployee who has elected to pursue his remedy against 


a third person.§+ 


Federal Employees’ Compensation Act. It has 
been said that an employee of the United States 
who has received compensation under the Federal 
Employees’ Compensation Act gains nothing as a 
result of a recovery from a third person liable for the 
injury in view of provisions of the act for payment 
of the amount recovered into the compensation fund 
or for crediting such recovery on future payments 
of compensation.®? 


[§ 1647] (b) Action by or on Behalf of Employer 
or Insurer. Where by a specific provision of the act 
the employee or the dependents of a deceased em- 
ployee are, or may be, entitled to a share of the 
amount recovered from the third person wrongdoer 
by the employer or insurer,®? it is usually held or 
recognized that the employer or insurer is entitled 
to recover the full amount of damages which the em- 
ployee or dependents could recover®* and that the 


become liable, in addition to the dam- 


47. See infra §§ 1647, 1652. 


48. TIerardi v. Farmers’ Trust Co. 
of Newark, (Del.Super.) 151 A. 822; 
Gones v. Fisher, 122 N.E. 95, 286 I11. 
606 (action against person not subject 
to the act); Kandelin v. Lee Moor 
Contracting Co., 24 P.(2d) 731, 37 N. 
M. 479. 


[a] Subrogation. — Notwithstand- 
ing provisions for subrogation of the 
employer to rights of the employee, 
for payment to the employee of any 
recovery in excess of compensation 
paid, and for the treatment of the ex- 
cess as an advancement payment on 
account of future installments, and 
the absence of a provision that the 
liability of a negligent third person 
shall not be limited to the compen- 
sation awarded, in an action by an 
employee against a third person, the 
amount of recovery is not limited to 
the amount of compensation that has 
been awarded to the employee against 
his employer. Ierardi v. Farmers’ 
Trust Co. of Newark, (Del.Super.) 
151 A. 822 (Pennsylvania Act). 


49. Kandelin v. Lee Moor Contract- 
ing Co., 24 P.(2d) 731, 37 N.M. 479; 
Bernard v. Jennings, 244 N.W. 589, 
209 Wis. 116. 


50. Scott v. Missouri Pac. R. Co., 
(Mo.) 62 S.W.(2d) 834, 840; Kandelin 
v. Lee Moor Contracting Co., 24 P. 
(2d) 731, 37 N.M. 479; Chiles v. Rohl, 
201 N.W. 154, 47 S.D. 580 (where Fed- 
eral Employees’ Compensation Act 
was involved); Bernard v. Jennings, 
244 N.W. 589, 209 Wis. 116. 


“The question as to who is finally 
entitled to the proceeds of the judg- 
ment does not affect defendant’s lia- 
bility to plaintiff [employee], nor does 
it increase or diminish the amount of 
such liability.’’ Scott v. Missouri Pac. 
R. Co., supra (where the act of Kan- 
sas was under consideration). 


51. See infra § 1649. 
52. Intervention in general see su- 


pra § 1625. 


53. Napier v. John P. Gorman Coal 
Co., 45 S.W.(2d) 1064, 242 Ky. 127. 


54. See infra § 1646. 


55. Jacobsen vy. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


[a] Thus it must be assumed that 
inherent in the judgment for an em- 
ployee there may be elements of dam- 
age attributable to temporary or to- 
tal disability, medical care, and other 
expenses which may be considered in 
making an award of compensation 
under the compensation act. Jacob- 
sen v. State Industrial Accident Com- 
mission, 299 P. 66, 212 Cal. 440. 


Segregation on enforcing employ- 
er’s lien see infra § 1658. 


56. Jacobsen v. State Industrial 
Commission, 299 P. 66, 212 Cal. 440. 


[a] Physical pain and mental suf- 
fering.—It must be assumed that in- 
herent in a judgment for damages re- 
covered by an injured employee is the 
element of compensation for past 
physical pain and mental suffering or 
even present pain and mental suffer- 
ing not affecting the employee’s abil- 
ity to work. Jacobsen v. State In- 
dustrial Accident Commission, 299 P. 
66, 212 Cal. 440. 


57. Western & A. R. R. v. Hender- 
son, 133 S.E. 645, 35 Ga.App. 353; 
Meares v. Dixie Creameries, 120 So. 
133, 9 La.App. 213 (where it was said 
that the amount equal to the compen- 
sation received should be included in 
that part of the recovery which con- 
stituted the amount awarded for pain, 
suffering and injuries). 


{a] Thus, in an action for the 
death of an employee brought by his 
widow, in which insurer intervenes, 
it is improper to increase the recoy- 
ery to which the widow is entitled by 
an amount equal to the amount of 
compensation for which insurer has 


ages. Western & A. R. R. v. Hender- 
son, 133 S.B. 645, 35 Ga.App. 353. 


58 See infra §§ 1647, 1654. 


59. Ridley v. United Sash & Door 
Co., 224 P. 351, 98 Okl. 80. 


Assignment by employer or insur- 
er in general see supra § 1605. 


faa See Damages passim §§ 397— 
61. See case infra this note. 
[a]. Damages not excessive.—Do- 


lese Bros. v. Tollett, 19 P.(2d) 570, 
162 Okl. 158. 


62. Hines v. Dahn, 267 F. 105 [aff 
erent 320, 258 U.S. 421, 66 L.Ed. 


63. Distribution or disposal of 
amount recovered see infra § 1658. 


Right of employee or dependents to 
rahe generally see infra §§ 1648- 


64. Cal.—Western States Gas & 
Electric Co. v. Bayside Lumber Co., 
USP 813 5,182 Cal, 140; 


Ill.—Gones v. Fisher, 122 N.E. 95, 
286 Ill. 606 (action against person 
who has elected not to be bound by 
the act). 


La.—Foster & Glassell Co. v. 
Knight, 98 So. 918, 152 La. 596. See 
Lowe v. Morgan’s Louisiana & T. R. 
& S. S. Co., 90 So. 429, 150 La. 29 
(apparently recognizing rule). 


_ Md.—Maryland Casualty Co. vy. Un- 
ion Bridge Hlectric Mfg. Co., 125 A. 
762, 145 Md. 644; Bethlehem Steel Co. 
v. Variety Iron & Steel Co., 115 A. 59, 
139 Md. 3138, 31 A.L.R. 1021. 


Wis.—Bernard v. Jennings, 244 N. 
W. 589, 209 Wis. 116. See City of Mil- 
waukee v. Boynton Cab Co., 229 N.W. 
28, 231 N.W. 597, 201 Wis. 581; Cer- 
mak v. Milwaukee Air Power Co., 211 
N.W. 354, 192 Wis. 44 (both cases ap- 
parently recognizing rule). 


1604 [71 C.J.] 
amount of compensation paid or payable is not the 
measure of damages;*® some acts which contain a 
provision for payment over of the excess recovered 
also contain an express provision permitting the 
recovery of any amount that the employee or his 
dependents would have recovered.*° Even where 
the act does not contain a provision giving the em- 
ployee any potential or fixed interest in the recovery, 
according to some cases a provision that the award- 
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ing of compensation shall operate as an assignment 
of a cause of action against a third person is not a 
provision for indemnification only** and the person 
liable for compensation succeeds to the entire cause 
of action of the employee®*® or, with limitations, of 
the dependents of a deceased employee.*® Accord- 
ingly, the employer or insurer so acquiring the whole 
cause of action may recover those damages’® and, in 
the absence of any provision to the contrary, those 


See Travelers’ Ins. Co. v. Foss, 130 
A. 210, 124 Me. 399; Donohue v. 
Thorndike & Hix, 109 A. 187, 117 Me. 
20 (both cases apparently recogniz- 
ing rule); Turnquist v. Hannon, 107 
N.E. 443, 219 Mass. 560 (where a re- 
covery in an action by the personal 
representative of a deceased employee 
on behalf of insurer was upheld). 


Compare Texas Employers’ Ins. 
Ass’n v. Wylie, (Tex.Civ.App.) 19 S.W. 
(2d) 595 (where it was said that in- 
surer could recover to the extent that 
the third person should be held lia- 
ple to a dependent of a deceased em- 
ployee, not to exceed the amount in- 
surer has paid to such dependent). 


[a] Compensation claimed by one 
dependent of deceased employee.—Un- 
der Acts (1913) p 270, where a de- 
ceased employee left a widow and 
two sons, but only the widow claimed 
compensation and received payment 
from insurer, insurer nevertheless 
was subrogated to the right to re- 
cover damages to the sons as well 
as to the _ widow. Massachusetts 
Bonding & Insurance Co. v. Los An- 
geles R. Corporation, 190 P. 161, 182 
Cal. 781 (where, however, the ac- 
tion by insurer was only for damag- 
es sustained by the widow). 


[b] Prior recovery or settlement 
by employee.—(1) In an action by an 
employee and a compensation insur- 
ance carrier against a third person, 
whose negligence caused injuries, in 
which the appellate court affirmed 
judgment for the employee, but re- 
versed judgment for the insurance 
carrier and directed a retrial as_ to 
certain issues, the amount awarded 
the insurance carrier on retrial should 
not exceed the amount awarded the 
employee nor the amount insurer has 
paid or has become obligated to pay 
for the benefit of the employee as in- 
surance carrier, and the judgment for 
the insurance carrier should provide 
that any payment made by defendant 
to either the employee or the insur- 
ance carrier should be credited on 
both judgments. Globe Indemnity Co. 
v. Henderson, 202 P. 683, 54 Cal.App. 
510. (2) Where, pending an action by 
insurer and the employee against such 
other person, the employee and such 
other entered into an agreement for 
a settlement it was said that insurer 
was entitled to receive the amount of 
money which such other had agreed 
to pay the employee and as much 
more as it might recover in its suit 
against such other to the extent of 
insurer’s obligation under the award 
together with its expenses and costs 
of action. Western Maryland Ry. Co. 
v. Employers’ Liability Assur. Corp., 
161 A. 5, 163 Md. 97. 


65. Western States Gas & Plectric 
Co. v. Bayside Lumber Co., 187 P. 735, 
182 Cal. 140; City of Oakland v. Lyck- 
berg, 272 P. 606, 95 Cal.App. 71; Mary- 
land Casualty Co. v. Union Bridge 
Electric Mfg. Co., 125 A, 762, 145 Md. 
644; Bethlehem Steel Co. v. Variety 
Iron & Steel Co., 115 A. 59, 139 Md. 
313, 31 A.L.R. 1021; Fidelity _& Cas- 
ualty Co. of New York v. Huse & 
Carleton, 172 N.E. 590, 272 Mass. 448, 


72 A.U.R. 1143. See City of Sacra- 
mento vy. Central California Traction 
Co., 248 P. 307, 310, 78 Cal.App. 215 
(apparently recognizing rule). 


{a] In Virginia (1) notwithstand- 
ing provisions of Workmen’s Com- 
pensation Act § 12 that the making 
of a claim for compensation or the 
acceptance of an award shall operate 
as an assignment of any right to re- 
cover damages which the employee 
may have against any other person, 
and that any amount collected by the 
employer in excess of the amount 
paid by the employer or for which he 
is liable, less reasonable expenses and 
attorneys’ fees, shall be held by the 
employer for the benefit of the in- 
jured employeé, the view has been 
taken that in an action for the ben- 
efit of the employer (Virginia Elec- 
tric & Power Co. v. Mitchell, 164 S.E. 
800, 167 S.B. 424, 159 Va. 855; Wil- 
liamson v. Wellman, 158 S.E. 777, 156 
Va. 417. See Solomon v. Call, (Va.) 
166 S.E. 467 [recognizing rule]) (2) 
or of insurer, under statutory subro- 
gation to the rights of the employer 
(Corrigan v. Stormont, 170 S.E. 16), 
the recovery is limited to the amount 
of the award or compensation paid 
or payable, plus reasonable expens- 
es and attorney’s fees (3) on the the- 
ory that the above provisions were 
in conflict with the provision, Acts 
(1924) ec 318, subsequently enacted, 
that the employee must elect whether 
to take compensation or to recover 
from the third person and that the 
acceptance of an award shall bar pro- 
ceeding further with the alternate 
remedy (Williamson v. Wellman, 158 
S.E. 777, 156 Va. 417). (4) It has been 
said that by Acts (1932, Assem.) ¢c 
279, which provided for the turning 
over to the employee of the excess 
collection, and which added to § 12 
a provision that nothing therein con- 
tained shall prevent the employee or 
his personal representative from re- 
ceiving the full amount of any re- 
covery against a third party less the 
amount of compensation paid or pay- 
able and other expenses provided for 
in this act, the legislature intended 
to modify decisions construing the 
act as it stood prior to the above act 
of 1932. Virginia Electric & Power 
Co. v. Mitchell, 167 S.E. 424, 159 Va. 
855. (5) Prior to the above amend- 
ment of 1924 the employer had the 
right, upon the making of a lawful 
claim for compensation, under the act, 
to recover such damages as the in- 
jured employee might recover. 
Southern Ry. Co. v. U. S. Casualty Co., 
118 S.E. 266, 136 Va. 475. See Smith 
v. Virginia Railway & Power Com- 
pany, 131 S.E. 440, 144 Va. 169 (ap- 
parently recognizing rule). 


66. See statutory provisions; and 
McKenzie v. Missouri Stables, 34 S.W. 
(2d) 136, 225 Mo.App. 64 [quot Gen- 
eral Box Co. v. Missouri Utilities Co., 
(Mo.) 55 S.W. 442] (where the court 
said that the provision in question 
gives the employer “the right to bring 
and prosecute the action for damages, 
not pro tanto, but in its entirety’’). 


[a] In Nebraska, under L. (1913) c 
198 § 18, providing that the recovery 


For later cases, developments and changes in the law see Annotations, 
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by the employer shall not be limited 
to the amount payable as compensa- 
tion and that the employer may re- 
cover any amount which the em- 
ployee or his dependents -would have 
been entitled to reeover and that any 
recovery in excess of compensation 
paid after deductin® expenses of mak- 
ing recovery shallsbe paid to the em- 
ployee or dependents and shall be 
treated as an advance payment by the 
employer, on account of any future 
installments of compensation, the 
provision as to treating excess re- 
covery as advance payments was not 
intended to limit the prior language 
of the provision to the effect that the 
amount of recovery shall not be lim- 
ited to the amount payable as com- 
pensation. Otis Elevator Co. v. Miller 
& Paine, 240 F. 376, 153 C.C.A. 302. 


67. Travelers’ Ins. Co. v. Brass 
Goods Mfg. Co., 146 N.E. 377, 239 N. 
VW1273513 7 AVR 826; ; 


[a] “Subrogation” is used in the 
title of Workmen’s Compensation Law 
§ 29 as meaning substitution of one 
person in place of another so that 
he who is substituted succeeds to the 
rights of that other with relation to 
debt or claim and to its rights, rem- 
edies, or securities, and not in the 
narrower sense of™~ restoration of 
amount paid out only. Travelers’ 
Ins. Co. v. Brass Goods Mfg. Co., 146 
N.H. 377522389 N.Y. -27:3,. 37 ACR 826% 
But see U. S. Fidelity, etc., Co. v. New 
York R. Co., 156 N.Y.S. 615, 93° Mise. 
118 (where “subrogation” Was con- 
strued to mean “indemnification” 
rather than “substitution’’). 


68. see supra § 1594. 


69. See supra § 1595. 


In whose name action for death 
prosecuted see supra § 1618. 


70. Zurich General Accident & Li- 
ability Ins. Co. v. Childs Co., 171 N.E. 
391, 253 N.Y. 324; Phcenix Indemnity 
Co. v. Staten Island Rapid Transit Co., 
167 N.B. 194, 251 N.Y. 127 [aff 50 S. 
Ct, 242, 281 U.S. 98, 74 L.Ed, 726]; 
Travelers’ Ins. Co. v. Brass _ Goods 
Mfg. Co., 146. N.E. 377, 239 N.Y. 2738, 
37 A.L.R. 826; Roecklein v. American 
Sugar Refining Co., 226 N.Y.S. 375, 
222 App.Div. 540: Lang v. Brooklyn 
City R. Co., 217 N.Y.S. 277, 217 App. 
Div. 501; Casualty Co. of America v. 
A. L. Swett Electric Light & Power 
Co., 162 N.Y.S. 107, 174 App.Div. 825; 
Royal Indemnity Co. v. J. G. White 
Engineering Corporation, 198 N.Y.S. 
264, 120 Misc. 332 [aff on other 
grounds 202 N.Y.S. 950, 208 App.Div. 
759]. See Lumber Mut. Casualty Ins. 
Co. of New York v. Edward A. Thomp- 
son, Inc., 2385 N.Y.S. 646, 134 Misc. 
370; Louis Bossert & Sons v. Piel 
Bros., 182 N.Y.S. 620, 112 Misc. 117 
(both cases apparently recognizing. 
rule). Contra U. 9. Fidelity, ete., Co. 
v. New York R. Co., 156 N.Y.S. 615, 
93 Misc. 118. 


[a] Interest.—In an action based 
on the death of an employee, interest 
on a verdict for the inSurance carrier, 
which paid compensation and took an 
assignment from the dependents, 
should have been allowed from the 


same title and section number. 
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only,‘ which the employee, or, in case of the death 
of an employee, the personal representative, could 
have recovered in an action by him; the compensa- 
tion paid or payable is not the measure of damages.” 
Likewise, a provision giving the employer the right 
to indemnity from the person lable and to subro- 
gation to the rights of the employee has been so 
construed as to authorize the employer to recover 
all that the employee could recover, even in the ab- 
sence of any specifie provision for the disposal of the 
The view has been expressed, 
however, that under a provision for the assignment 
to insurer of a cause of action in case of election to 
take compensation, the carrier is limited in its re- 
covery to the amount which it has been compelled to 
pay under the award of compensation,’* and even 
in the absence from the applicable provision of any 
specific restrictive words as to amount, a provision 
giving the employer the right to enforce the liability 
of a third person, if compensation is paid, has been 


excess in such ease.*? 


time of the employee’s death, under 
Code Civ. Proc. § 1904, now Decedent 
Est. L. § 132. Casualty Co. of Ameri- 
ca v. A. L. Swett Electric Light & 
Power Co., 204 N.Y.S. 574, 209 App. 
Div. 175 [mod 200 N.Y.S. 796, 121 
Misc. 268]. 


Right of insurer to retain whole 
@mount recovered see infra § 1652. 


71. Zurich General Accident & Li- 
ability Ins. Co. v. Childs Co., 171 N. 
7H. 391, 253 N.Y. 324. 


72. Travelers’ Ins, Co. v. Brass 
Goods Mfg. Co., 146 N.E. 377, 239 N.Y. 
273, 37 A.L.R. 826; Casualty Co. of 
America v. A. L. Swett Electric Light 
& Power Co., 162 N.Y.S. 107, 174 App. 
Div. 825; Louis Bossert & Sons v. 
Piel Bros., 182 N.Y.S. 620, 112 Misc. 
117; Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 198 
N.Y.S. 264, 120 Misc. 332 [aff on other 
grounds 202 N.Y.S. 950, 208 App.Div. 
799]. Contra U. S. Fidelity, ete:, ‘Co. 
v. New York R. Co., 93 Misc. 118, 156 
N.Y.S. 615. 


[a] Damages greater or less than 
amount of compensation.—(1) The 
rule applies whether or not the dam- 
ages recoverable exceed in amount the 
compensation paid or payable (Zurich 
General Accident & Liability Ins. Co. 
Ve Childs Co.,:171N.E:, 391; 253 N.Y. 
324; Phcenix Indemnity Co. v. Stat- 
en Island Rapid Transit Co., 167 N.E. 
194, 251 N.Y. 127 [aff 50 S.Ct. 242, 281 
U.S. 98, 74 L.Ed. 726]; Travelers’ Ins. 
Co. v. Brass Goods Mfg. Co., 146 N.E. 
377, 239 N.Y. 273, 37 A.L.R. 826; Lang 
Vv... Brooklyn City. R. Co., 217..N.Y.S. 
277, 217 App.Div. 501. Contra United 
States Fidelity & Guaranty Co. v. 
New York Rys. Co., 156 N.Y.S. 615, 
93 Misc. 118) (2) or are less than such 
compensation (Zurich General Acci- 
dent & Liability Ins. Co. v. Childs 
Co., supra; ‘Travelers’ Ins. Co. v. 
Brass Goods Mfg. Co., supra). 


73. Southern Surety Co. v. Chica- 
go, St. P., M. & O. Ry. Co., 174 N.W. 
329, 187 Iowa 357 (dictum). 


74. Ridley v. United Sash & Door 
Co., 224 P. 351, 98 Okl. 80 (employer 
as insurance carrier). , 


[a] In Washington, under a provi- 
sion for the assignment of the cause 
of action to the state in case of elec- 
tion to take compensation, the state 
is limited to the recovery of an 
amount sufficient to indemnify it for 
the charge made against the accident 
fund. State v. Cowlitz County, 262 
P. 977, 146 Wash. 305. 


75. Smith v. ‘Port Huron Gas & 


: 
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Electric Co., 187 N.W. 292, 217 Mich. 
519; Albert A. Albrecht Co. v. White- 
head & Kales Iron Works, 166 N.W. 
855, 200 Mich. 109; Grand Rapids 
Lumber Co. v. Blair, 157 N.W. 29, 190 
Mich. 518. 


76. Brabon v. Gladwin Light & 
Power Co., 167 N.W. 1024, 201 Mich. 
697; Albert A. Albrecht Co. v. White- 
head & Kales Iron Works, 166 N.W. 
855, 200 Mich. 109; Grand Rapids 
Lumber Co. v. Blair, 157 N.W. 29, 190 
Mich. 518. See Ford v. Kuehne, 219 
N.W. 680, 242 Mich. 428 (apparently 
recognizing rule); City of Grand Rap- 
ids v. Crocken, 189 N.W. 221, 219 Mich. 
178 (where an election to take com- 
pensation under the Workmen’s Com- 
pensation Act (Comp. L. [1915] § 
5468) is made by dependents of an 
employee fatally injured by a third 
person, the employer is subrogated to 
dependent’s rights against the wrong- 
doer to the extent of the liability im- 
posed on employer). 


[a] Discussion of rule.—(1) “This 
case involves a relation of in- 
demnitee and indemnitor, in which a 
liability over is placed upon the orig- 
inal tort-feasor whose negligence 
caused the injury, a relation which 
may be created by contract or leg- 
islation for protection of the party 
who, though not actively guilty of the 
tort, may, by law, be liable therefor 
to the injured party. In such cases 
the weight of authority indicates that 
a former judgment against the indem- 
nitee, in which notice of the litiga- 
tion is not given to the party who 
may be liable over, is adequate to 
create a right of action against the 
latter, and admissible as prima facie 
proof of his liability, though the 
omission to give notice gives him the 
right to make any defense which he 
could have made in the former ac- 
tion, with the burden of proof shifted 
to him.’”’ Grand Rapids Lumber Co, v. 
Blair, 157 N.W. 29, 31, 190 Mich, 518. 
(2) “In Nettleingham v. Powell, 
PLOTS Te ISB et 13 a 6 AB VVC: Ce 262: 
plaintiffs had paid a certain amount 
to an injured employé by agreement 
between the parties and a further sum 
under a compensation award, just as 
in the case before us, and brought an 
action under section 6 of the English 
act to recover from defendant the 
amount so paid, claiming the work- 
man’s injury was caused by an acci- 
dent imputable to the latter’s negli- 
gence. It was there urged that plain- 
tiff was not entitled to recover by 
reason of having failed to comply 
with the rule relative to notice in 
such cases. The court held that serv- 
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treated as a provision for indemnification only,*’ 
so that the employer is not entitled to recover the 
damages which the injured employee might recover, 
but is limited to an amount not in excess of com- 
pensation paid in accordance with the act.7® 
the express terms of some acts, in an action by the 
employer expenditures which the employer has paid 
or has become obligated to pay by reason of an injury 
to or death of an employee are to be deemed a part 
of the damages, including a reasonable attorney’s 
fee to be fixed by the court.77 


By 


Express limitation as to amount. Where the act 
provides that the employer may recover the dam- 
ages sustained in an amount not exceeding the ag- 
gregate amount of compensation payable under the 
act by reason of injury or death of the employee, re- 
covery is limited to the damages sustained which in 
no event can exceed the aggregate amount of com- 
pensation payable under the act.7® <A provision that 


ice of notice was not a prerequisite 
to right of action, but if the employer 
chose, he might—‘without serving any 
notice under that rule, sue in the high 
court for an indemnity subject to the 
obligation of having to satisfy the 
court that the amount claimed was 
properly paid by him.’ The case of 
Thompson v. North Eastern Mar, En- 
gineering Co., [1903] 1 K.B. 428, 437, 
5 W.C.C. 71, contains an interesting 
discussion of various aspects of this 
section in which it is said, of com- 
pensation paid by an agreement made 
under the act: ‘But, the decisive 
words in this case are, as it seems 
to me, “if compensation be paid under 
this act,” in the latter part of the 
section. Now, is such a payment, as 
has been made here under the agree- 
ment, within those words? I think 
that I must hold that it is. If it is 
not paid under the act, why and how 
is it paid? It is clearly part of the 
scheme of the act that the parties 
may agree, and agreement is one of 
the modes of settlement under the 
act. . . . I cannot construe the 
section in any other way than accord- 
ing to the natural meaning of the 
words of the section; and I feel bound 
to hold that an agreement to pay com- 
pensation, being one of the methods 
contemplated by the act, payment un- 
der such an agreement is payment of 
compensation under the act, and the 
plaintiff's right to indemnity from 
the defendant follows.’”’ Grand Rap- 
ids Lumber Co. v. Blair, supra. 


[b] Proof of amount of compensa- 
tion paid (1) is prima facie evidence 
of damages (Grand Rapids Lumber 
Co; Vv: Blair, 157 N.W. 29, 190 Mich. 
518) (2) which defendant may over- 
come by showing that it is unreason- 
able, or not paid or approved in ac- 
cordance with the compensation act 
(Grand Rapids Lumber Co. v. Blair, 
supra). 


77. See statutory provision; and 
Merino v. Pacific Coast Borax Coun 
P.(2d) 458, 124 Cal.App. 336 (where, 
under the circumstances, defendant, 
who had been made a party to the 
compensation proceedings, could not 
question on appeal the amount of the 
expenditures). 


78. Bauer v. Rusetos & Co., 138 N. 
E. 206, 306 Ill. 602 [rey 225 Tll. App. 
87]; O’Brien v. Chicago City Ry. Coy, 
13% N.E. 214, 305 Ill. 244, 27 A.L.R. 
479; Taylorville v. Central Illinois 


/Public Service Co., 133 N.E. 720, 301 


Ill. 157; Tribune Co. v. Emery Motor 
iverys Coe. 9282 Ill. App.- 309, See 
Wendt & Crone Co. v. Traff, 262 Ill. 
App. 58 (recognizing rule); Rogers v. 


1606 [71 C.J.] 


the employer may collect from the person in whom 
the legal liability for damages exists the indemnity 
paid or payable to the injured employee authorizes 
the recovery by or for the employer of such dam- 
ages as the injured employee could have recovered 
for the injury up to and not exceeding the amount 
of indemnity paid or payable by the employer.’® 


Contemplation of excess recovery. A direction to 
the employer to pay over the excess to the employee 
or the dependents of a deceased employee does not 
contemplate that there should always be such excess 
in an action by the employer against a negligent third 
person.®° 


[§ 1648] (2) Beneficial Interest of Employee or 
Dependent—(a) In General. Some acts provide for 
the payment over to, or for the holding for the bene- 
fit of, the employee or the employee’s dependents or 
personal representative of the balance of a recovery 


Illinois Cent. R. Co., 210 Ill.App. 577. 


[a] Recovery may be for less 
amount than the compensation paya- 
ble if the damage sustained by the 
employee is less in amount. Bauer 
v. Rusetos & Co., 138 N.H. 206, 306 
Tll. 602 [rev 225 11].App. 37]. But see 
Wriebel v. Chicago City Ry. Co., 117 
N.B. 467, 280 Ill. 76; Keeran v. The 
Peoria, Bloomington & Champaign 
Traction Co., 115 N.E. 636, 277 Il. 413 
(both cases to the effect that the per- 
son liable other than the employer 
was liable for: the compensation). 


79. American Mut. Liability Ins. : 
Co. v. Otis Hlevator Co., 23 S.W.(2d) | his 
245, 160 Tenn. 248. 


[a] Damages less than compensa- 
tion paid or payable.—lIf the damages p 
to which the injured employee would 
be entitled are less than the compen- 
sation paid or payable, the employer’s 
recovery is limited to such damages. 
American Mutual Liability Ins. |Co., 
23 S.W.(2d) 245, 160 Tenn. 248. 


[b] Damages greater than coOm- 
pensation paid or payable.—If the 


personal 


titled, the 


181 Cal. 700. 


Cal. 140. 


pe entitled are greater than the 
amount of compensation paid or pay- 
able, the recovery is limited to the 
amount of compensation paid or pay- 
able. American Mutual Liability Ins. 


Co., 28 S.W.(2d) 245, 160 Tenn. 248.) sccount of the 


Co., 49 S.W.(2d) 265, 226 Mo.App. 
1118. 

[a] Phrase “any recovery” in a 
provision that “any recovery by the 
employer against such third person, 
in excess of the compensation paid 
by the employer, after deducting the 
expenses of making such recovery 
shall be paid” to the employee or to 
the dependents is equivalent to say- 
ing “a recovery, if any.’ Gayhart v. 
Monarch Wrecking Co., 49 S.W. (2d) 
265, 226 Mo.App. 1118. 

[b] Action for death.—The above 
rule was Jaid down in a case in which 
the right of recovery for the death 
of an employee was considered in 
connection with the statutory provi- 
sion limited the amount recoverable 


thereto. 


hart v. Monarch Wrecking Co., 49 S. 
W.(2d) 265, 226 Mo.App. 1118. 


81. See statutory provisions. 


[a] In California (1) where the 
compensation act provided that the 
making of a lawful claim against the 
employer for compensation shall op- 
erate as an assignment to the employ- 


ployee. 
24 S.W.(2d) 491; 


Tex. 310]; 
S.W. 783; 
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which the injured employee or his 
representative 
against any other person for the in- 
jury or death, that,the employer shall 
be subrogated to any such right, and 
that any amount collected by the em- 
ployer in excess of 
by him or for which he is liable shall 
be held by him for the benefit of the 
injured employee or other person en- 
arent of a deceased em- 
ployee would be interested in any re- 
covery which might be had by the 
employer to the extent of>.any ex- 
cess recovered over the amount nec- 
essary to reimburse the employer or 
insurance carrier. 
Pacific Gas & Blectric Co., 186 P. 354, 
(2) Where an employer 
aid compensation for the death of 
a servant, and sued a third person 
causing the death, from the full dam- 
ages recoverable the employer must 
pay to the dependents the excess, if 
any, over and above the amount paid. 
Western States Gas & Electric Co. v. 
Bayside Lumber Co., 187 P. 735, 182 


: [6B] In Louisiana, by the terms of 
damages to which the employee would Acts (1914) No. 20 § 7, if the ‘eult 
is brought by the employer, the ex- 
tent of the liability of the third per- 
son is in no way diminished, and the 
employer can receive only a sufficien- 
cy to reimburse him his outlay on 
d injury, 
80. Gayhart v. Monarch Wrecking |above that sum still remaining the 
ployee, which must 
m. Lowe v. Mor- 


property of the em 
be paid over to hi 
gan’s Louisiana & T. R. & Sano CO., 
90 So. 429, 150 La. 29. 


[e In North Carolina, under Code 
(1931) §:8081 (r) only the excess of 
recovery, if any, over the amount ap- 
plied to the reimbursement of the em- 
ployer or of the insurance carrier for 
such sums as may 
either the employer or the insurance 
carrier to the employee or, in case 
of his death, to his personal repre- 
sentative, is payable to the injured 
employee or other _ person entitled 
Southern Ry. Co., 


have been paid by 


Brown v. 
162 S.E. 613, 202 N.C. 256. 


] In Texas, 
in an action for wrongful death. Gay-| (1925) art 8307 § 6a, excess recovery 
is for the benefit of the employee or 
the representative of a deceased em- 
Schmick v. Morris, (Civ.App.) 
Galveston, H. & S. 
A. Ry. Co. v. Wells, (Civ.App.) 15 Ss. 
W.(2d) 46 [aff 50 S.W.(2d) 247, 121 
Galveston-Houston Elec- 
tric Ry. Co. v. Reinle, (Civ-App.) 264 
Lancaster v. Hunter, (Civ. 
r of any right to recover damages! App.) 217 S.W. 765. 
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after the employer or insurer has been reimbursed 
or indemnified.2: Under a provision that, if insurer 
recovers a sum greater than that paid by it to the 


employee, a certain fractional share of the excess 


shall be paid to the employee, the employee does not 
take his share of the excess as the owner of the tort 
claim,$? but such share is additional compensation 
granted by the legislature under the act.3? It is 
sometimes provided that the person entitled to com- 
pensation is also entitled in any event to.a specified 
share of any recovery the employer may obtain, less 
the reasonable cost of collection.** After the em- 
ployer has been reimbursed or indemnified out of a 
recovery by the employee, in general, the employee is 
entitled to the entire balance of the judgment recoy- 
ered.8> The amount recovered from the wrongdoer 
by the injured employee or by the personal repre- 
sentative of a deceased employee pursuant to a right 
of election given by some acts is not regarded as 


[e] In Virginia (1) under Work- 
men’s Compensation Act § 12, prior 
to the amendment by acts of assem- 
bly of 1932 c 279, an injured employee 
was precluded from participating in 
any recovery from the third person 
in an action on behalf of the employ- 
er or insurer by the provision (Acts 
[1924] c¢ 318, amending § 12) that the 
acceptance of an award shall be a 
bar to proceeding further with the 
alternate recovery against a third 
person, notwithstanding the provi- 
sion that the amount collected by the 
employer in excess of the amount paid 
by the employer or for which he is 
liable, less reasonable expenses and 
attorney’s fees, shall be held by the 
employee for the benefit of the em- 
ployee. Virginia Electric & Power Co. 
v. Mitchell, 164 S.B. 800, 167 S.E. 424, 
159 Va. 855; Williamson v. Wellman, 
158 S.E. 777, 156 Va. 417. See Solo- 
mon vy. Call, 166 S.E. 467 (recognizing 
rule); Tyler Corporation v. Evans, 
159 S.E. 393, 156 Va. 576 (apparently 
recognizing rule). (2) Under § 12, 
as amended by the above act of 
1932 by providing that the excess col- 
lection shall be turned over to the 
injured employee or other person en- 
titled and that nothing herein con- 
tained shall prevent the employee or 
his personal representative from re- 
ceiving the full amount of any recov- 
ery against a third party less the 
amount of compensation paid or pay- 
able and other expenses provided for 
in this act, it seems that, in actions 
instituted by or for the benefit of an 
employer or insurance carrier, the 
injured employee or his personal rep- 
resentative is entitled to the full 
amount of the recovery less the 
amount of compensation paid or pay- 
able and other expenses provided for 
in the act. Virginia Electric & Power 
Co. v. Mitchell, supra. 


82. See statutory provisions. 


83. Jordan v. Orcutt, 181 N.E. 661, 
279 Mass. 413. 


[a] rust.—Insurer holds such 
share in trust for the employee. 
Whalen v. Athol Mfg. Co., 136 N.E. 
600, 242 Mass. 547. 


(84. See statutory provisions; and 
City of Milwaukeé v. Boynton Cab Co., 
231 N.W. 597, 229 N.W. 28, 201 Wis. 
581; Cermak y. Milwaukee Air Pow- 
er Co., 211 N.W. 354, 192 Wis. 44; 
Combined Locks, etc., Co. v. Kray, 203 
N.W. 946, 187 Wis. 48 (all three cas- 
es construing provision). 


85. Gones v. Fisher, 122 N.E. 95, 
286 Ill. 606. 


may have 


the amount paid 


Stackpole v. 


any excess 


under Rev. St. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1648-1650] 


compensation under the act.8& Where the insur- 
ance carrier is also the liability insurer of the wrong- 
doer and secures an order in an action for the death 
of the employee crediting the judgment with the 
compensation payments due and to become due, it 1s, 
on the death of the dependent before the compen- 
sation has been entirely paid, lable for the bal- 
ance to the dependent’s administrator, although the 
compensation act provides that compensation ceases 
on the death of the dependent.®* 


' {[§ 1649] (b) Deduction from Damages of Amount 
of Compensation. The right of defendant to a credit 
on the damages recoverable of the amount of com- 
pensation received by the plaintiff employee has been 
recognized.§® In the absence of a provision for sub- 
rogation or reimbursement of the employer or in- 
surer, however, defendant wrongdoer is not entitled 
to have the amount of an allowance of, compensa- 
tion under the compensation act deducted from the 
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amount recoverable in an action by an injured em- 
ployee,®® or by the personal representative of a 
deceased employee.°° 


[§ 1650] (c) Amount of Compensation Paid or 
Payable. A provision that, under certain circum- 
stances, if the employee or the dependents of an em- 
ployee shall bring an action for the recovery of 
damages against a person who is subject to the 
act, other than the employer, the amount thereof, 
manner in which, and the persons to whom the same 
are payable, shall be as provided in that part of 
the act which deals with the award of compensation, 
limits the amount of recovery ;°1 the amount of dam- 
ages®? and the manner of payment®* are as pro- 
vided in that part of the act which deals with the 
award of compensation. While a provision of this 
character must be construed fairly and broadly with 
a view to confer the benefits intended,®* the mere 
fact that a third person is-an employer of labor is 


86. Jarka Corporation v. Monahan, 
62 F.(2d) 588 [aff 48 F.(2d) 283 
(where, in construing the Longshore- 
men’s and Harbor Workers’ Compen- 
sation Act, the court said that the 
employee or his representative is en- 
titled to receive whatever he may re- 
cover unconditioned by the compen- 
sation statute). 


87. Maryland Casualty Co. v. Huf- 
faker’s Adm’r, 13 S.W.(2d) 260, 227 
Ky. 358. 


88. Lowe v. Morgan’s Louisiana & 
T. R. & S. S. Co., 90 So, 429, 150 La. 
29 (where, however, after modifying 
and affirming a judgment for plain- 
tiff employee, the judgment was re- 
versed on other grounds). 


[a] In Kentucky (1) where a pro- 
vision that the employer may proceed 
both against the employer for com- 
pensation and against the other per- 
son who is liable to recover damages 
but that he shall not collect from both 
is construed to mean that to the ex- 
tent that the employee collects from 
one he may not collect from the oth- 
er, and the act gives the right to the 
employer or insurer who has paid, or 
has become liable to pay, compensa- 
tion to recover from the tort-feasor 
indemnity paid and payable to the in- 
jured employee, the recovery of full 
damages by the employee or person- 
al representative is not permissible. 
Napier v. John P. Gorman Coal Co., 
45 S.W.(2d) 1064, 242 Ky. 127; Wil- 
liams v. Brown, 265 S.W. 480, 481, 205 
Ky. 74. (2) “The one thing certain 
from a reading of the section of the 
statute .°. . is that the injured 
employé cannot have full compensa- 
tion and collect money on a judg- 
ment for full damages for the same 
injury. That would be double com- 
pensation. He may prosecute one or 
both of these remedies, but he can col- 
lect the full amount but once.” Wil- 
liams y. Brown, supra. (3) There 
must be credited on the total dam- 
ages recoverable from the person 
causing the injury or death the 
amount of compensation received by 
the injured employee (Napier v. John 
P. Gorman Coal Co., supra; Dillman 
v. John Diebold & Sons Stone Co., 44 
S.W.(2d) 581, 241 Ky. 631; Williams 
vy. Brown, supra. See Berry v. Irwin, 
6 S.W.(2d) 705, 224 Ky. 565 [recogniz- 
ing rule]), (4) or, in the event of a 
fatal injury, by the dependents (Na- 
pier v. John P, Gorman Coal Co., su- 
pra). (5) There is recoverable by 
the employee or his personal repre- 
sentative the excess of the damages 
over the compensation received (Na- 
pier v. John P. Gorman Coal Co., su- 


pra; Williams v. Brown, supra), (6) 
and only such excess (Napier v. John 
P. Gorman Coal Co., supra. See Hen- 
derson v. Owensboro, 233 S.W. 743, 
192 Ky. 322 [recognizing rule]), (7) 
except, it has been said, that if the 
dependents of a deceased employee 
entitled to compensation are not the 
same as the beneficiaries entitled to 
the damages recovered by an admin- 
istrator for the death of the employee, 
the wrongdoer may not claim any 
credit for the compensation paid (Na- 
pier v. John P, Gorman Coal Co., su- 
pra). (8) The negligent third person 
cannot claim as a credit on his liabil- 
ity to the injured employee anything 
beyond that for which such third per- 
son would be liable to the employer or 
his insurance carrier if they seek to 
recover from the third person. Berry 
v. Irwin, 6 S.W.(2d) 705, 224 Ky. 565. 
But see Henderson v. Owensboro, 2338 
S.W. 743, 192 Ky. 322 (where, not- 
withstanding neither the employer nor 
insurer were entitled to any rights 
against the tort-feasor based on pay- 
ments of compensation by insurer, 
under an earlier form of St. § 4890, 
the view apparently was taken that 
the employee was entitled only to the 
excess where payments of compensa- 
tion were made by insurer). (9) Ap- 
portionment when employer or insur- 
er intervenes in action by employee 
ehcp va representative see infra § 
658. 


[b] In Texas (1) under a provision 
for subrogation of insurer, the neces- 
sity of deducting compensation paid 
has been asserted where insurer was 
not a party to the action. Mitchell v. 
Dillingham, (Civ.App.) 22 S.W.(2d) 
971. (2) In such case, where the 
amount of damages proved was less 
than the compensation collected, per- 
sons suing for the death of a minor 
employee were not entitled to any 
judgment against defendant. Mitchell 
v. Dillingham, supra. (3) Where in- 
surer has intervened and claimed its 
right to subrogation and then accept- 
ed a judgment against it on the claim 
for subrogation, by not appealing 
therefrom, the court in reviewing 
judgment for the employee if he 
should obtain a verdict on a new trial 
should deduct from the damages 
found by the jury the amount of com- 
pensation paid. Hanson v. Ponder, 
(Tex.Commn.App.) 300 S.W. 35 [rev 
in part (Civ.App.) 293 S.W. 219, reh 
den (Commn.App.) 3 S.W.(2d) 426, 
and motion gr (Commn.App.) 5 S.W. 
(2d) 767] (where judgment was ren- 
dered against the plaintiff employee 
and the intervening insurer in the tri- 
al court and insurer did not appeal). 


(4) Where the insurance carrier which 
had paid the compensation to plain- 
tiff employee was also liable to indem- 
nify defendant for any amount paid 
out on account of the accident involv- 
ed, it was proper to deduct from the 
amount of damages the amount of 
compensation paid. Wm. Cameron & 
Gos v. Gamble, (Civ.App.) 216 S.W. 
od. 


89. Truscon Steel Co. v. Trumbull 
Cliffs Furnace Co., 166 N.E. 368, 120 
Ohio St. 394 [overr Ohio Public Sery- 
ice Co. v. Sharkey, 160 N.E. 687, 117 
Ohio St. 586, where an action for 
wrongful death was involved]; Trum- 
bull Cliffs Furnace Co. v. Schachov- 
sky, 146 N.E. 306, 111 Ohio St. 791; 
McDowell v. Rockey, 167 N.E. 589, 32 
Ohio App. 26. 


90. Brunk, Adm’x v. Cleveland, C. 
ake St. L. Ry. Co., 20 Ohio N.P.N.S: 
91. Rasmussen v. George Benz & 


Sons, 212 N.W. 20, 168 Minn. 319 [re- 
manded with directions on rearg 210 
N.W. 75, 168 Minn. 319]. 


[a] Injury held to be within act 
and subject to above provision see 
Hansen vy. Northwestern Fuel Co., 174 
N.W. 726, 144 Minn. 105; Mahowald 
v. Thompson-Starrett Co., 158 N.W. 
918, 159 N.W. 565, 134 Minn. 113. 


Denial of right of action where 
oate Reels subject to act see supra 


92. Behr v. Soth, 212 N.W. 461, 
170 Minn. 278; Rasmussen v. George 
Benz & Sons, 212 N.W. 20, 168 Minn. 
319 [remanded with directions on re- 
arg 210 N.W. 75, 168 Minn. 319]; Han- 
sen v. Northwestern Fuel Co., 174 N. 
W. 726, 144 Minn. 105. 


93. Behr v. Soth, 212 N.W. 461, 
170 Minn. 278; Rasmussen v. George 
Benz & Sons, 212 N.W. 20, 168 Minn. 
319 [remanded with directions on re- 
arg 210 N.W. 75, 168 Minn. 319]. 


94. Mahowald v. Thompson-Star- 
rett Co., 158 N.W. 913, 914, 159 N.W. 
565, 184 Minn, 113. 


“It may be that in some particular 
case remedies afforded by the law 
outside of this act would be to the 
servant’s advantage. But, where both 
employer and employé have concluded 
to be bound by the Compensation Act, 
in respect to accidental injuries suf- 
fered in the employment, courts 
should not be too prone to exclude an 
accident when it does occur from the 
operation of the compact. It will 
not do to adopt a rule excluding an 
accidental injury from the Compensa- 
tion Act if the servant may recover 
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not sufficient to bring him within, and give him the 
proteetion of, the above statutory provision®® so as 
to permit him to claim the benefit of the limited lia- 
bility therein provided,®® and in order to bring a 
case within the operation of such provision it must 
appear that the act complained of arose out of, or 
had some relation to, the business carried on by 
defendant.®? The above provision applies only where 
the third person is also subject to the compensation 
act,?8 and a person who is an officer of a corpora- 
tion subject to the act but who oceasioned the in- 
jury involved while acting entirely in a private ca- 
pacity cannot take advantage of such provision.°® 
Tt is not necessary, however, that defendant should 
be an employer in order that the above provision 
may apply, and, if otherwise applicable, the provi- 
sion applies where plaintiff and defendant are em- 
ployees of the same employer.” 


[§ 1651] (d) Distribution among Dependents or 
Next of Kin. Where the cause of action for the 
death of an employee is regarded as one for the 


WORKMEN’S COMPENSATION ACTS 


[§§ 1650-1652 


benefit of next of kin as defined by the general stat- 
ute applicable to death actions,’ the distribution of 
the amount recovered is made in accordance with 
such general statute.* Some provisions, however, are 
so construed as to limit the so-called homicide act by 
withdrawing from the personal representative of 
a deceased employee the right to pursue the remedy 
for the death of the employee and by providing for 
its enforcement for the benefit of the dependents of 
the deceased employee,® and the dependents are en- 
titled to the balance, if any, after the claim of in- 
surer, under its right of subrogation, has been satis- 
fied.® 


[§ 1652] (3) Beneficial Interest of Employer or 
Insurer?—(a) In General. Usually the employer or 
insurer who, under the compensation act, may assert 
rights in respect of the liability of a third person 
for injury to or the death of an employee, is en- 
titled to reimbursement or recovery for his own bene- 
fit to the extent of the amount of compensation paid® 
or of the amount of the award® under the compensa- 


Graham Ice Cream Co., 172_N.W. 52, 


more damages under other provisions 
of law and including it only when 
otherwise no compensation is attain- 
able.’ Mahowald y. Thompson-Star- 
rett Co., supra. 


95. Podgorski v. Kerwin, 175 N.W. 
694, 144 Minn. 313. 


96. Podgorski v. Kerwin, supra. 
97. Podgorski v. Kerwin, supra. 


[a] Operation of automobile.—A 
third person, although himself an em- 
ployer, whose negligent act causes in- 
jury to an employee of another is not 
necessarily engaged in the work of his 
employment or in the conduct of the 
affairs thereof when going from his 
residence to his place of business in 
an automobile owned by him, and 
hence is not entitled to the protection 
of such provision. Podgorski v. Ker- 
win, 175 N.W. 694, 144 Minn. 313. 


98. Hade v. Simmons, 157 N.W. 506, 
132 Minn. 344. 


99. Hade v. Simmons, supra. 


“The fact that the third person is 
an officer or agent of a corporation 
which is subject to the statute does 
not render the statute applicable un- 
less the officer was acting in the 
course of his authority for the cor- 
poration, and to such an extent as to 
render the corporation liable for his 
act.’ Hade v. Simmons, supra. 


1. Behr v. Soth, 212 N.W. 461, 170 
Minn. 278. 


2. Behr v. Soth, supra. Compare 
Podgorski v. Kerwin, 175 N.W. 694, 
144 Minn. 313 (where it was said that 
it must appear that the act complain- 
ed of arose out of, or had some rela- 
tion to, the business carried on by de- 
fendant as'to which he was an em- 


ployer). 
3. See supra § 1533. 


4. Zirpola v. T. & E. Casselman, 
143 N.E. 222, 237 N.Y. 367. But see 
Travelers’ Ins. Co. v. Louis Padula 
Co., 121 N.B. 348, 224 N.Y. 397 (where 
the court said that “the amount of 
the recovery actually collected, with- 
in the amount of the compensation 
awardable to the dependents under 
the law, must be distributed as the 
compensation would have been award- 
ed;” apparently, however, the depend- 
ents under the act were the same as 
the next of kin under the death act). 


For later cases, developments and cha 


[a] . Surviving “ ‘parents. — Where 
the father and mother of, an em: 
ployee, killed by the wrongful act of 
a third person not in the same employ, 
elected to sue such third person, un- 
der Workmen’s Compensation Law § 
29, the distribution by the adminis- 
trator of one half of the damages 
recovered from such third person to 
the father and one half to the mother 
complied with Code Civ. Proc. § 1903, 
providing that such damages recov- 
ered should be divided ‘“as_if they 
were unbequeathed assets left in his 
hands,” which required distribution 
to father and mother in equal parts, 
although under § 1904, providing that 
the damages should be “a fair and 
just compensation for the pecuniary 
injuries resulting from decedent’s 
death,” the amount of damages recov- 
erable is determined by the pecuniary 
loss to the mother. Zirpola v. AD ek 
H. Casselman, 198 N.Y.S. 740, 204 App. 
Div. 647 [aff 1438 N.E. 222, die Ne Ne 
367]. 


5. See supra § 1533. 


6. Georgia Casualty Co, v. Hay- 
good, 97 So. 87, 210 Ala. 56. 


7. Cross references: 


Inclusion of expenditures for medical 
services in compensation see infra 
§ 1656. 


Necessity for, and sufficiency of, 
award of, agreement for, or pay- 
ment of compensation see supra § 
1597. 

Total amount recovered in action by 
employer or insurer see Supra 
1647. 

8. Cal—wWestern States Gas & 

Electric Co. v. Bayside Lumber (Cows 

187 P. 735, 182 Cal. 140. 


Chicago 
N.W. 774, 


Great 
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Iowa.—Black Vv. 
Western R. Co., 174 
Iowa 904. 


Ky.—Berry v. Irwin, 6 S.W.(2d) 
705, 224 Ky. 565. 


La.—Globe Indemnity Co. v. Toye 
Bros. Auto & Taxi Co., 129 So. 234, 
14 La.App. 234. See Lowe v. Morgan’s 
Louisiana & T. R. & S. Co., 90 So. 429, 
150 ieee 29 (apparently recognizing 
rule). 


Neb.—Bronder v. Otis Elevator Co., 
237 N.W. 671, 121 Neb. 581; Dailey 
vy. Sovereign Camp W. O. W., 184 N.W. 
920, 106 Neb. 767. See Muneaster v. 


W.(2d) 247, 121 Tex. 310]; 
ton-Houston 3 
Reinle, (Civ.-App.) 264 S.W. 783; Lan- 
eee y. Hunder, (Civ.App.) 217 S.W. 


103 Neb. 379 (per Letton, J.). 


N. C.—Brown v. Southern Ry. Co., 
162 S.B. 613, 202 N.C. 256. 


Pa.—Smith v. Yellow Cab Co., 135 


A, 858, 288 Pa. 85 [aff 87 Pa.Super. 


143 (aff 5 Pa.Dist.&Co. 577)]. 
Tex.—Texas Employers’ Ins. Ass’n 


v. Wylie, (Civ.App.) 19 S.W.(2d) 595; 


Galveston, H. & S. A. Ry. Co. v. Wells, 
(Civ.App.) 15 S.W.(2d) 46 [aff 50 S. 
Galves- 


Electric Ry. Co. + v 


Que.—Merchants & Employers 


Guarantee & Accident Co, v. Aboud, 
29 Rev.Leg. 476% 


9. Maryland Casualty Co. v. Union 


Bridge HBlectric Mfg. Co., 125 A. 762, 
145 Md. 644. 


[a] In Mlinois, under Workmen’s 


Compensation Act § 29, an employer, 
who was free from negligence, was 


entitled to. indemnification for the 


compensation he was bound to pay 
from the proceeds of a common-law 
action by 
against a third person, not bound by 


the injured employee 
the provisions of the act. O’Brien v. 
Chicago City Ry. Co., 137 N.E. 214, 


305 Ill. 244, 27 A.L.R. 479. 


{b] Im Kentucky (1) the provision 
of St. § 4890 that the employer or 
his insurance carrier, having paid or 
become liable to pay compensation, 
shall have the right to recover from 
the person liable other than the em- 
ployer, not to exceed the indemnity 
paid and payable to the injured em- 
ployee, provides, it has been said, for 
the right of subrogation on the part 
of the employer against such other 
person to the extent that the employ- 
er has become liable for compensa- 
tion within the limits prescribed by 
the. act. Stiglitz Furnace Co. Vv. 
Stith’s Adm’r, 27 S.W.(2d) 402, 234 
Ky. 12. (2) The,employer who has 
paid, or has becé’me bound for, the 
compensation, or his insurance car- 
rier, in the same circumstances, may 
recover to that extent from the tort- 
feasor. Napier v. John P. Gorman 
oe Co., 45 S.W.(2d) 1064, 242 Ky. 


Recovery of part of award not yet 
paid see infra § 1654. 


nges in the law see Annotations, same title and section number. 


§ 1652] 


tion act together with certain expenses,’® but may 
not claim any additional amount.*? 
the compensation act permits the employee or the 
dependents or personal representative of a deceased 
employee to recover full damages from the person 
who caused the injury to, or death of, the em- 
ployee,1? the right may be subject to the right of 
the employer or insurer to indemnification or re- 
imbursement in respect of the amount to which it 
is entitled,1* especially where the employer or in- 
surer has been made, or has become a party to the 
action by the employee or dependents.t* Where, in 
an action by or on behalf of the employer or insurer, 
damages are recoverable to the same extent as if the 
action were by the employee or the dependents or 
personal representative of a deceased employee,'® 
usually the employer or insurer is not entitled to 
retain the whole recovery for his or its own benefit,?® 


10. Cost of investigation and liti- 
gation see infra § 1657. 


11. Black v. Chicago Great West- 
ern R. Co., 174 N.W. 774, 187 Iowa 
904; Schnick v. Morris, (Tex.Civ. 
App.) 24 S.W.(2d) 491; Galveston, 
H. & S. A. Ry. Co. v. Wells, (Civ. App.) 
15 S.W.(2d) 46 [aff 50 S.W.(2d) 247, 
121 Tex. 310]; Galveston-Houston 
Electric Ry. Co, v. Reinle, (Tex.Civ. 
App.) 264 S.W. 783. See Houlihan v. 
Sulzberger & Sons Co., 204 I1].App. 
449 [aff 118 N.E. 429, 282 Ill. 76]. 


{a] Express statutory limitation 
of subrogation to compensation pay- 
able construed or applied see Branch 
& Howard v. Georgia Casualty Co., 
147 S.E. 144, 39 Ga.App. 319 (Work- 
men’s Compensation Act as amended 
by L. [1922] pp 185, 187, 189); Wesch- 
ler v. B. & L. BE. Traction Co., 8 Pa. 
Dist.&Co. 556 (Workmen’s Compen- 
sation Act § 319 [Act of June 2, 1915, 
eis, ‘pie6 1): 


{b] In Wisconsin, under a pro- 
vision that the making of a lawful 
claim for compensation shall operate 
as an assignment of any cause of ac- 
tion which the employee or his per- 
sonal representative may have, and 
that the compensation beneficiary or 
his representative may enforce the 
liability of the wrongdoer if the em- 
ployer or insurer fails to do so with- 
in a specified time after demand, nei- 
ther the employer nor the ‘insurer 
becomes entitled to any part of the 
personal representative’s claim based 
on pain and suffering or that based on 
gross negligence. Theby v. Wisccn- 
sin Power & Light Co., 222 N.W. 826, 
197 Wis. 691 [mod on other grounds 
223 N.W. 791, 197 Wis. 601]. 


12. See supra § 1646. 


13. Gones v. Fisher, 122 N.E. 95, 
286 Ill. 606 (action against person 
not subject to compensation act); 


Houlihan v. Sulzberger & Sons Co,, 
is No 429,289" Tlie 76 Paine: ve 
Wyatt, (Iowa) 251 N.W. 78; Black v. 
Chicago Great Western R. Co., 174 N. 
W. 774, 187 lowa 904; Southern Sure- 
tyeCo. V9 Olricagzo; Stk.) Mal eH Or rR. 
Co., 174 N.W. 329, 187 Iowa 357; Kan- 
delin v. Lee Moor Contracting Co., 
(N.M.) 24 P.(2d) 731; Gentile v. Phil- 
adelphia & R. Ry. Co., 118 A. 223, 274 
Pa. 335. See Cooper v. C. N. O. R. 
Co., 55 Ont.L. 256; McIver v. Tammi, 
49 Ont.L. 179, 62 Dom.L.R. 534; Hut- 
ton v. Toronto R. Co., 45 Ont.L. 236, 
16 Ont.W.N. 236 (all cases to the 
effect that proceeds of recovery be- 
long to the employer or subrogation 
board for purposes of reimbursement 
and allocation). 
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Even where 


Limitation to 
Where, prior to 
made payments 


14. Dailey v. Sovereign Camp, W. 
O. W., 184 N.W. 920, 106 Neb. 767. 


[a] In Louisiana (1) where insur- 
er has intervened in an action by de- 
pendents of a deceased employee, with 
the consent of counsel for plaintiff, 
the right of insurer to obtain the 
amount of compensation paid and 
also the amount deposited in court 
on account of further compensation 
has been recognized. Hudson v. Un- 
ion Indemnity Co., 119 So. 462, 9 La. 
App. 257. (2) In such case the right of 
dependents of a deceased employee to 
impose on insurer, on equitable prin- 
ciples, liability for a share of attor- 
ney’s fees in an action by dependents 
against the third person wrongdoer 
was denied. Hudson v. Union Indem- 
nity Co., 119 So. 462, 9 La.App. 257. 
(3) Where an employer is not entitled 
to judgment against defendant in an 
action by the parents of a deceased 
employee because of failure properly 
to serve the intervention petition on 
defendant, according to some cases 
the employer is entitled to reimburse- 
ment out of the judgment awarded to 
the parents. Mahon v. Spence, 123 
So. 349, 11 La.App. 604. 


[b] In Texas, in an action by the 
dependents of a deceased employee in 
which insurer entitled to subrogation 
is made a party defendant, the trial 
court has jurisdiction to award judg- 
ment for plaintiff in a specified sum 
upon the findings of the jury and up- 
on the agreement between plaintiff 
and insurer to award judgment for 
insurer for a lump sum payable out 
of the amount of plaintiff’s judgment. 
Galveston, H. & S. A. R. Co. v. Wells, 
(Civ.App.) 15 S.W.(2d) 46 [aff. 50 S. 
W.(2d) 247, 121 Tex. 310]. 


15. See supra § 1647. 


16. Western Gas & Blectric Co. v. 
Bayside Lumber Co., 187 P. 735, 182 


Cal. 140; Lowe v. Morgan’s Louisi- 
ana & T. R. & S. S. Co., 90 So. 429, 
150 La. 29; Cermak v. Milwaukee 


Air Power Co., 211 N.W. 354, 192 Wis. 
44, See Brown v. Southern Ry. Co., 
162 S.E. 613, 202 N.C. 256 (apparently 
recognizing rule). Compare McGar- 
vey v. Independent Oil, etc., Co., 146 
N.W. 895, 156 Wis. 58 (construing St. 
[1913] § 2394—25). 


17. See supra § 1647. 
18. See cases infra this note. 
[a] In New York (1) under Work- 


men’s Compensation Law § 29, which 
bears the title “‘Subrogation to Rem- 
edies of Employees” and provides that 
the employee or dependents shall 
make an election between taking com- 
pensation and seeking damages from 
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but, according to some cases, in the absence of any 
provision as to the disposal of the excess insurer 1s 
entitled to recover? and retain!’ the full damages 
for which the third person is lable. 
ever, that such rule permitting the retention of the 
full damages will not be applied to defeat the in- 
terest of persons not benefited by the award of 
compensation, in the recovery in an action for the 
death of an employee, brought in a state other than 
that under whose act the award was made.'® 
right of the employer to recover compensation paid 
does not, it has been held, include the right of a mu- 
nicipal corporation to recover amounts paid as a pen- 
sion to an injured police officer which under the act 
could be taken in lieu of compensation.?° 


It seems, how- 


The 


expenditures on account of death. 
the death of the employee, insurer 


to, and on behalf of, the employee, 


a person not in the same employ and 
that the awarding of compensation 
shall operate as an assignment of the 
course of action against such person 
to the person who is liable for the 
payment of compensation, the person 
so liable for compensation may, in 
general, recover and retain the full 
damages for which the third person 
is liable in view of the absence of 
any provision to the contrary for the 
disposal of the excess. Travelers’ 
Ins. Co. v. Brass Goods Mfg. Co., 146 
N.E. 377, 239 N.Y. 273, 37 A-L.R. 826. 
See Roecklein v. American Sugar Re- 


fining Co., 226 N.Y.S. 375, 222 App. 
Div. 540 (apparently recognizing 
rule). (2) If dependents choose to 


pursue their remedy for compensa- 
tion against the employer and an 
award is made, they retain no inter- 
est whatever in the cause of action. 
Travelers’ Ins. Co. v. Brass Goods 
Mfg. Co., supra. But see Royal In- 
demnity Co. v. J. G. White Engineer- 
ing Corporation, 198 N.Y.S. 264, 120 
Misc. 332 [aff 202 N.Y.S. 950, 208 App. 
Div. 759] (where the view was taken 
that a_ third person whose negligence 
injured an employee is not concerned 
with what becomes of any recovery 
in the action against it, which is a 
matter to be adjusted between the 
employee and the insurance carrier 
which is“paying the compensation 
awarded the employee or, if not sat- 
isfactorily adjusted, to be determined 
by the court). (3) Under such provi- 
sion that is no trust as to the excess 
in the hands of insurer and it need 
not account for such excess to the 
dependents of a deceased employee 
who have elected to take compensa- 
tion. Travelers’ Ins. Co. v. Brass 
Goods Mfg. Co., supra. But see Cas- 
ualty Co. of America v. A. L. Swett 
Electric Light & Power Co., 162 N.Y. 
S. 107, 174 App.Div. 825; Royal In- 
demnity Co. v. J. G. White Engineer- 
ing Corporation, 198 N.Y.S. 264, 120 
Misc. 332 [aff on other grounds 202 
N.Y.S. 950, 208 App.Div. .759]; Louis 
Bossert & Sons v. Piel Bros., 182 N. 
Y.S. 620, 112 Misc. 117 (in all cases, 
however, the question was not actu- 
ally decided). (4) Where the de- 
ceased employee left a widow and an 
adult child, an insurer which is pay- 
ing compensation to the widow is en- 
titled to the widow’s share of the 
amount received on the settlement of 
an action for such employee’s death. 
In re Hertell’s Estate, 237 N.Y.S. 655, 
135 Misc. 36. 


19. Saloshin v. Houle, 155 A. 47, 85 
N.H. 126. 


20. Eord v. Kuehne, 219 N.W. 680, 
242 Mich. 428. 
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the court has declined to limit the recovery to expen- 
ditures on account of death.?? 


[§ 1653] (b) Amount Paid in Excess of Amount 
Due for Compensation. Where the employer is en- 
titled to recover from a third person only the amount 
of an award which the employer is legally compelled 
to pay to the employee, there should not be included 
in the recovery an amount paid in excess of the 
amount legally payable.?2 While the view has been 


taken that a public body is entitled to reimbursement: 


measured by whatever amount is payable under the 
compensation act and not by the amount of the 
salary paid to its employee,?? there is apparently 
authority for the view that a municipal corporation 
which is within the compensation act and which is 
required, independently of the act, to pay to an in- 
jured employee or officer his full salary during the 
period of disability is entitled to reimbursement or 
recovery to the extent of the full amount paid, al- 
though such amount is greater than is required by 
the compensation act.?4 


[§ 1654] (c) Compensation Not Paid.25 Under 
some acts the employer may recover the amount 6f 
compensation which he has become liable to pay 
although not actually paid.?® : 


21. Fitzgerald v. Quinn, (Cal.App.) 
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= A 


paid his salary for several months 


[§§ 1652-1656 


Lien. It seems that the lien of an employer under 
a provision for a lien on the employee’s judgment 
against a person other than the employer for the 
amount of the employer’s expenditures for compen- 
sation includes, in addition to payments made, pay- 
ments to be made under an award of compensation,*” 
but the employer may waive the right to claim a lien 
for further expenditures by failure timely to assert a 
claim for a lien for such expenditures,?® and may es- 
top himself from making a claim for reimbursement 
for such expenditures by conduct which induced the 
belief by the employee that no lien for such expendi- 
tures would be asserted.?® np 


[§ 1655] (d) Compensation Paid Pending Action. 
Where the employer is entitled to bring an action for 
payments of compensation as they become due and 
are paid, the view has been taken that the recovery is 
not limited to the amount paid when action was be- 
gun,°° and that the amount paid up to the time of tri- 
al may be recovered.*+ 


[§ 1656] (e) Medical, Nursing, Hospital, and 
Burial Expenses. Expenses for medical and hospi- 
tal expenses have been regarded as compensation in 
respect of which the employer is entitled to recovery 
or reimbursement under the provisions of some 


Commission of Utah v. Wasatch Grad- 


21 P.(2d) 656. 


[a] Statutory rule of evidence.— 
(1) The provision that if the em- 
ployee joins in, or prosecutes, the ac- 
tion, evidence of the amount of disa- 
bility indemnity or death benefit paid 
by the employer shall not be admissi- 
ble, and shall not be deemed part of 
the damages, but proof of all other 
expenditures on account of said in- 
jury or death shall be admissible and 
shall be deemed a part of the dam- 
ages has been regarded as a rule of 
evidence and not a limitation on the 
amount of the recovery. Fitzgerald v. 
Quinn, (Cal/App.) 21 P.(2d) 656. (2) 
Such provision does not limit the re- 
covery of the employer or an insurer 
who is subrogated to the employer’s 
rights, to expenditures on account of 
the death of the employee in a case 
in which an action by the heir of a 
deceased employee and an action by 
insurer were consolidated and tried 
together. Fitzgerald v. Quinn, supra. 


[b] Becovery upheld.—Recovery 
of amounts paid for disability indem- 
nity and for medical, hospital, and 
nursing services, totaling four thou- 
sand four hundred and fifty-five dol- 
lars and twenty-eight cents, was up- 
held. Fitzgerald v. Quinn, (Cal.App.) 
21 P.(2d) 656. 


22. Martin Parry Corporation v, 
Berner, 244 N.W. 180, 259 Mich. 621. 


[a] Lump sum payment.—Liabil- 
ity of tort-feasor to injured person’s 
employer for payments under the 
compensation act was limited to the 
sum legally due employee under a 
lump sum settlement, although a 
greater amount was paid thereunder, 
through a failure to determine the 
present worth of the lump sum settle- 
ment as provided in Comp. L. (1929) 
§ 8438. Martin Parry Corporation v. 
Berner, 244 N.W. 180, 259 Mich, 621. 


23. Varnado v. Rex Petroleum Cor- 
poration, (La.App.) 147 So. 513. 


‘fa] Thus, where a highway com- 
mission, after injuries to a patrolman, 


For later cases, developments and changes in the law see Annotations, 


and he sued persons who caused the 
injuries, the highway commission, in- 
tervening, was properly allowed judg- 
ment for the amount payable under 
the Workmen’s Compensation Law, 
not the amount of salary paid. Var- 
nado v. Rex Petroleum Corporation, 
(La.App.) 147 So. 513. 


24. Evans v. Los Angeles Ry. Cor- 
poration, 14 P.(2d) 752, 216 Cal. 495; 
City of Oakland v. Lyckberg, 272 P. 
606, 95 Cai.App. 71. See City of Sac- 
ramento v. Central California Trac- 
tion Co., 248 P. 307, 78 Cal.App. 215 
(apparently recognizing rule). 


25. Time to sue and successive ac- 
tions see supra § 1615. 


26. Merino v. Pacific Coast Borax 
Co., 12 P.(2d) 458, 124 Cal.App. 336; 
Wabash Water & Light Co. v. Home 
Telephone Co., 138 N.E. 692, 79 Ind. 
App. 395; American Mutual Liability 
Ins. Co. v. Otis Elevator Co., 23 S.W. 
(2d) 245, 160 Tenn. 248; Industrial 
Commission of Utah v. Wasatch Grad- 
ing Co., 14 P.(2d) 988, 80 Utah 223. 
See Globe Indemnity Co. v. Hender- 
son, 202 P. 683, 54 Cal.App. 510 (ap- 
parently recognizing rule). 


[a] In fllinois (1) under a provi- 
sion limiting recovery in an action by 
the employer against a person subject 
to the act to damages not exceeding 
the aggregate amount of compensa- 
tion payable under the act, the em- 
ployer may recover amounts payable 
under the award but not already paid. 
Bauer v. Rusetos & Co., 138-N.E. 206, 
306 Ill. 602 [rev 225 Ill.App. 37]. (2) 
Thus the employer may recover the 
total amount of compensation award- 
ed, although it is payable in install- 


ments. Bauer v. Rusetos & Co., su- 
pra. : 
[b] In Utah, under a provision for 


an assignment by the employee to the 
state insurance fund as a condition 
precedent to a grant of compensation, 
where an assignment was made the 
state industrial commission was not 
limited to the recovery of the amount 
of compensation paid. Industrial 


ing Co., 14 P.(2d) 988, 80 Utah 223 
(where the question as to the full ex- 
tent of the amount recoverable was 
not decided). 


27. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. N 


[a] The phrase “expenditures for 
compensation,” as used in the above 
provision, includes, it seems, expendi- 
tures paid and to be paid under the 
award of the commission. Jacobsen 
v. State Industrial Accident Commis- 
sion, 299 P. 66, 212 Cal. 440. 


28. Jacobsen v. State Industrial 
Accident Commission, supra. 


[a] Assertion of claim for past ex- 
penses.—An employer by asserting a 
lien on a judgment recovered by an 
injured employee against a tort-feas- 
or for past expenditures only, waived 
the right to assert a lien for future 
expenditures. Jacobsen v. State In- 
dustrial Accident Commission, 299 P. 
66, 212 Cal. 440. 


29. Jacobsen v. State Industrial 
Accident Commission, supra. 


[a] hus, where, by the terms of 
the stipulation for judgment in the 
action’ by the employee against the 
third person, satisfaction of judg- 
ment, and receipt of the amount of 
the lien successfully asserted, all of 
which documents were signed by its 
authorized representative, the em- 
ployer led the employee to believe 
that no further lien would be asserted, 
it thereby estopped itself from mak- 
ing a claim for further reimburse- 
ment and from taking a position in 
this respect before the state indus- 
trial accident commission different 
from that assume@ by it before the 
court. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


30. City of Grand Rapids v. Crock- 
er, 189 N.W. 221, 219 Mich. 178. 


31. City of Grand Rapids v. Crock- 
er, supra. 


same title and section number. 


8§ 1656-1658] 


acts.°2. Under other acts, on the theory that, in the 
absence of provision to the contrary, the employer or 
insurer can recover only such damages as the em- 
ployee could recover if he had brought the action,?? 
the right to recover the expense of medical and hos- 
pital treatment has been denied in the absence of an 
express provision permitting recovery.** 


Lien. It seems that the lien of the employer 
against the employee’s judgment against a person 
other than the employer for expenditures for com- 
pensation, given by some acts, covers expenditures 
for medical, nursing, and hospital services,?® but the 
compensation insurer, otherwise entitled to assert 
the len, may waive®® or, by its conduct, be estopped 
to assert,*7 its right to a lien for such services. A 
provision for assignment may include a claim for 
funeral expenses,®® and some acts give the employ- 
er the right to deduct from the amount recovered 
the expenses of the last sickness and burial of a de- 
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[§ 1657] (f) Expenses of Investigation and Liti- 
gation. Under some acts, in addition to compen- 
sation paid or payable,*® the employer or insurer who 
is entitled to recovery or reimbursement in respect of 
the liability of the injury to, or the death of, an em- 
ployee is entitled to recovery or reimbursement for 
the costs or expenses of enforcing the liability of 
such person,*! and, according to some cases, insurer 
is entitled to recover expenses and costs of investiga- 
tion and of prosecution of the action even though the 
applicable provision refers only to an employer.*?’ 
Under some provisions, however, the allowance of an 
attorney’s fee is within the discretion of the court,** 
and a provision that any expenditure which the em- 
ployer has paid or has become liable to pay by rea- 
son of the injury or death of an employee shall be 
deemed a part of the damages, including a reasonable 
attorney’s fee, does not include an attorney’s fee in 
the employer’s action against the person liable.*4 


ceased employee.*® 


32. Bombanello v. Throm, 133 A. 
577, 104 Conn. 504; Henry Steers, Inc., 
v. Turner Const. Co., 139 A. 42, 104 
N.J.Law 189; Haley v. Matthews, 158 
A. 645, 104 Pa.Super. 313. 


[a] Provision for subrogation.— 
(1) A provision for subrogation of the 
employer to the extent of the compen- 
sation payable by him under the act 
includes sums expended for medical 
and hospital bills. Haley v. Mat- 
thews, 158 A. 645, 646, 104 Pa.Super. 
313. (2) “We do not concur with the 
position taken by the learned court 
below that throughout the act ‘com- 
pensation’ [as used in Workmen’s 
Compensation Act § 319] means one 
thing and ‘medical services’ another. 
. . . It is used, in our judgment, 
both in its limited sense, contemplat- 
ing the loss of wages only, and in 
the more comprehensive sense, in- 
cluding medical and hospital expens- 
es.”” Haley v. Matthews, supra. 


33. See supra § 1647. 
34. See cases infra this note. 


[a] In New York (1) prior to the 
enactment of L. (1927) ¢ 553 amend- 
ing Workmen’s Compensation Act § 
18 by giving the employer an addi- 
tional right of action, in an action by 
an insurer the expense of medical and 
hospital treatment was not recover- 
able where, under the compensation 
act, medical and hospital treatment 
must be furnished by the employer, 
and the employee, who neither in- 
curred nor paid the bills for such 
treatment, could not himself have re- 
covered therefor from a third person. 
Zurich General Accident & Liability 
Ins. Co. v. Childs Co., 171 N.E. 391, 
253 N.Y. 324. (2) Where an employee, 
injured by a third person, received 
from such person, in compromise of 
an action against such person, a sum 
in excess of the compensation recov- 
erable under the Workmen’s Compen- 
sation Law, the employer, who did not 
consent to the settlement, could not 
recover from such third person, un- 
der § 29 of the compensation act, the 
amount expended for medical services 
rendered to the employee, paid by the 
employer, for, while the cost of fur- 
nishing medical attendance is a part 
of the statutory compensation, the 
statute is clear that, when an em- 
ployee recovers from a third person 
more than the compensation would be 
under the statute, the employer is not 
subrogated to any of the employee’s 
rights against the third person. Lou- 
is Bossert & Sons v. Piel Bros., 182 
INDY. S! > 620;° 192 Mise. 117° ° (3) The 


[§ 1658] (4) Apportionment and Distribution of 


state industrial board’s approval of 
insurer’s payments for medical ex- 
penses of injured employee, electing 
to sue third party for damages, was 
unnecessary; Workmen’s Compensa- 
tion Law § 24 does not apply. Amer- 
ican Mut. Liability Ins. Co. of Bos- 
ton v. County Sand & Stone Co., 267 N. 
Y.S. 447. Contra Travelers’ Ins. Co. 
v. Terminal Cab Corporation, 262 N. 
Y.S. 283, 146 Misc. 274. (4) Where no 
action had been brought against the 
wrongdoer for medical expenses by 
the employer, through the employer’s 
insurer and, in an action by the in- 
jured employee against the wrong- 
doer for damages, no claim for medi- 
cal expenses was made by the em- 
ployee, in a subsequent action by the 
employee, after the bankruptcy of the 
wrongdoer and the return of execu- 
tion unsatisfied, against the same in- 
surer as insurer of the wrongdoer, 
defendant insurer is not entitled to 


counterclaim for the amount of hos-' 


pital and medical expenses. MHaber- 
man vy. Hartford Accident & Indem- 
au, Co., 244 N.Y.S. 161, 230 App.Div. 


35. Morris v. Standard Oil Co., 247 
P. 583, 77 Cal.App. 720. 


36. Morris v. Standard Oil Co., 247 
P. 588, 77 Cal.App. 720. 


[a] Thus there was a waiver 
where, because of the status of in- 
surer, which was insurer both of the 
employer of the injured employee and 
of the third person tort-feasor, the 
matter of expenditures for medical, 
nursing, and hospital services was 
excluded entirely from the issues and 
from the consideration of the jury in 
an action by the employee against the 
tort-feasor. Morris v. Standard Oil 
Co., 247 P. 583, 77 Cal.App. 720. 


37. Morris v. Standard Oil Co., su- 
pra. 


38. Verhelst Const. Co. v. Galles, 
235 N.W. 556, 204 Wis. 96. 


{a] Thus the entire amount of 
claim for funeral expenses was as- 
signed under the act and was.recov- 
erable in employer’s and insurer’s ac- 
tion against wrongdoer for employee’s 
death, although two hundred dollars 
of claim was paid by insurer under 
an award of commission and one hun- 
dred and thirty-seven dollars was vol- 
untarily paid by the employee’s par- 
ents. Verhelst Const. Co. vy. Galles, 
235 N.W. 556, 204 Wis. 96. 


39. Otis Elevator Co. v. Miller & 
Paine, 240 F. 376, 153 C.C.A. 302 (Ne- 
braska L. [1913] c 198 § 18). 


40. Recovery or reimbursement in 
respect of compensation paid or pay- 
able see supra §§ 1652, 1654. 


41. Otis Elevator Co. v. Miller & 
Paine, 240 F. 376, 153 C.C.A. 302 (Ne- 
braska L. [1913] c 198 § 18); Bronder 
v. Otis Elevator Co., 237 N.W. 671, 121 
Neb. 581. 


42. See case infra this note. 


[a] Under Idaho Workmen’s Com- 
pensation Act providing for the sub- 
rogation of the employer to the rights 
of the employee against a person oth- 
er than the employer and for the pay- 
ment to the employee of the excess 
Over compensation paid and to be 
paid less the employer’s expenses and 
costs of action, in an action by an 
insurer the right to include in the re- 
covery expenses and costs in making 
investigation and in the prosecution 
of the action has been recognized, on 
the theory that insurer has a right of 
subrogation by operation of law when 
it pays the loss or damage. Work- 
men’s Compensation Exchange y. Chi- 
cage: M., St. P. & P. R. Co., 45 F.(2d) 


Subrogation of insurer in general 
see supra § 1589. 


43. Bombanello vy. Throm, 133 A. 
577, 104 Conn. 504. 


[a] Thus, in an action by the em- 
ployer and employee against the tort- 
feasor under an action which pro- 
vides for the recovery of compensa- 
tion which the employer has’ paid or 
has become obligated to pay, and for 
an apportionment if the employer and 
employee join as plaintiffs, the allow- 
ance of an attorney’s fee is within 
the discretion of the court notwith- 
standing a provision recognizing the 
right of the employer to reimburse- 
ment for an attorney’s fee on appor- 
tionment. Bombanello v. Throm, 133 
A. 577, 104 Conn. 504, 


44, Merino v. Pacific Coast Borax 
Co., 12 P.(2d) 458, 124 Cal.App. 336. 


[a] Construction of statute.—In a 
provision that, if the suit be prosecut- 
ed by the employer alone, evidence of 
any expenditure which the employer 
has paid or become obligated to pay by 
reason of such injury or death’ shall 
be admissible, and such expenditures 
shall be deemed a part of the damages, 
including a reasonable attorney’s fee 
to be fixed by the court, the “expendi- 
ture” referred to is, by the terms of 
the section itself, limited to arise “by 
reason of said injury or death” of 
the employee; ‘including a reasonable 
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Amount Recovered and Priorities. 
claim of the employer has priority over the claim of 
the employee or the dependents or beneficiaries of a 
deceased employee, in respect of a recovery from the 
third person wrongdoer,*® and, while the priority of 
a lien of an employee’s attorney over those claims 
of the person who has paid compensation in respect 
of a fund recovered by the employee has been rec- 
ognized,*® under some provisions a fund which rep- 
resents the recovery from a third person by the de- 
pendents of a deceased employee and which is sub- 
ject to insurer’s right of subrogation is free from a 
lien of the attorney for dependents where there is 
no excess to which such dependents are entitled.** 
Under some acts the balance after deduction of the 
expenses of the action and the payment to the em- 
ployer of the compensation paid is paid to the em- 
ployee or dependent as an advance payment on fu- 


attorney’s fee,’ therefore, refers di- 
rectly to expenditure arising “by rea- 
son of said injury or death,’ which, 
in turn, refers to the award made 
by the industrial accident commission. 
Merino v. Pacific Coast Borax Co., 12 
P.(2d) 458, 124 Cal.App. 3386. 


45. Bombanello v. Throm, 133 A. 
577, 104 Conn. 504; Hudson v. Union 
Indemnity Co., 119 So. 462, 9 La.App. 
257. 


[a] Action for wrongful death.— 
(1) Under a provision for subrogation 
of the employer to the rights of de- 
pendents of a deceased employee to 
the extent of compensation paid and 
the expenses for obtaining recovery, 
the employer is entitled to reimburse- 
ment for such compensation and ex- 
penses out of any recovery in an ac- 
tion for the wrongful death of the 
employee before any part of the 
amount recovered may be distributed 
to the heirs of the deceased employee. 
Bronder v. Otis Elevator Co., 237 N.W. 
671, 121 Neb. 581. (2) The provisions 
of the Workmen’s Compensation Law, 
granting to the employer the right to 
reimbursement for compensation paid 
to a dependent of an_ employee, TED 
third person responds in damages 
for negligence resulting in the em- 
ployee’s death, are parts of the con- 
tract of employment and bind alike 
the employee and the latter’s personal 


representative. Bronder v. Otis Ele- 
vator Co., supra. (3) In so far as the 
disbursements required by Lord 


Campbell’s Act are inconsistent with 
disbursements required by the Work- 
men’s Compensation Law, the_ pro- 
visions of the later act control the 
specific instances to which it applies; 
except as so modified, the provisions 
of the earlier act are undisturbed. 
Bronder v. Otis Elevator Co., supra. 


{b] Expenditures for medical 
services.—Under an act providing for 
an apportionment of damages in an 
action brought jointly by the em- 
ployer against the tort-feasor and the 
employee so that the claim of the 
employer shall take precedence over 
that of the injured employee, the em- 
ployer’s claim for an amount paid 
for medical expenses is entitled to 
precedence. Bombanello _v. Throm, 
133 A. 577, 104 Conn. 504. 


[c] In Kentucky (1) notwithstand- 
ing the rule that, in an action by an 
employee or the personal representa- 
tive of a deceased employee, defend- 
ant is entitled to a credit for compen- 
sation paid, where the employer or 
insurer has intervened in an action by 
the employee or personal representa- 
tive of a deceased employee and the 


In general the 


full damages are ascertained, direc- 
tions are given to pay the employer 
or his insurer the amount required to 
reimburse him for compensation paid 
(Napier v. John P. Gorman Coal Co., 
45 S.W.(2d) 1064, 242 Ky. 127; Berry 
v. Irwin, 6 S.We(24)°705, 224 Ky. 565) 
(2) and to pay the balance to the em- 
ployee or, in a death case, to his per- 
sonal representative (Napier _v. John 
P. Gorman Coal Co., supra; Berry v. 
Irwin, supra). 


[d] Im Pennsylvania (1) under a 
provision for subrogation of the em- 
ployer to the extent of the compensa- 
tion paid, for the payment of the 
amount recovered in excess of com- 
pensation to the employee or depend- 
ents, and for the treatment of the 
excess aS advance payment on account 
of future installments of compensa- 
tion, the expenses of the action must 
first be deducted from the amount re- 
covered and from the balance the 
amount of compensation paid is to be 
paid to the employer. Ellis v. Atlan- 
tic Refining Co., 163 A. 531, 309 Pa. 
287; Wilson v. Pittsburgh Bridge & 
Tron. Works, 85 Pa.Super. 537. (2) 
It is improper to deduct the expenses 
of the action from the amount to 
which the employer is entitled where 
the net recovery is more than enough 
to reimburse the employer. Ellis v. 
Atlantic Refining Co., supra; Scalise 
v. F. M. Venzie & Co., Inc., 17 Pa.Dist.& 
Co. 1 [aff 152 A. 90, 301 Pa. 315]. (3) 
If the recovery from the third person 
which is the amount of the verdict 
against him, less necessary expenses 
and counsel fees, is in excess of the 
compensation paid or payable by the 
employer, the latter has the_ first 
claim upon it, and the employee is not 
entitled to receive anything until the 
employer’s claim has been satisfied in 
full. Scalise v. F. M. Venzie & Co., 
Inc., supra. 


Right of employer or insurer to 
reimbursement for costs of litiga- 
tion in general see supra § 1657. 


46. Branch & Howard v. Georgia 
cos aie Co., 147 S.E. 144, 39 Ga.App. 


[a] Under provisions for indem- 
nity and subrogation of the person 
who has paid compensation (1) the 
view has been taken that such person 
is entitled to indemnity out of a fund 
recovered by the employee only after 
a declaration of a sum sufficient to 
satisfy for the full amount the lien 
of the employee’s attorney. Branch 
& Howard v. Georgia Casualty Co., 147 
S.E. 144, 39 Ga.App. 319. (2) Where, 
however, the amount recovered is suf- 
ficient to satisfy both the lien of the 


For later cases, developments and changes in the law see Annotations, 
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ture installments of compensation,** or, if such re- 
mainder is in excess of the amount of future install- 
ments, in full discharge of such installments. 
der the Longshoremen’s and Harbor Workers’ Com- 
pensation Act the recovery by the personal repre- 
sentative of a deceased employee against a third per- 
son does not result in the postponement of payment 
of an award of compensation for a deficiency; the 
due date of the installments is computed from the 
date of death.®? 


49 


Un- 


* 


Jurisdictions and form of proceeding for appor- 
tionment of distribution. 
al court to make due distribution or apportionment 
of the amount recovered from the third person 
wrongdoer, between the employeexand the employer 
or insurer, has been recognized.°s A bill of inter- 
pleader by the person liable for the death of an em- 


The authority of the tri- 


attorney and the claim based on pay- 
ment of compensation, the person pay- 
ing compensation may collect out of 
the amount recovered the amount of 
compensation paid. Branch & Howard 
v. Georgia Casualty Co., supra. 


[b] <Attorney’s loss of right.— 
Where the amount recovered is suffi- 
cient to satisfy both claims, the attor- 
ney may, by failing to take proper 
steps to enforce his claim, lose his 
right in respect of a portion of the 
fund which is’ only sufficient to satis- 
fy the claim of the insurer who has 
paid compensation. Branch & How- 
ard v. Georgia Casualty Co., 147 S.E. 
144, 39 Ga.App. 319. 


47. Georgia Casualty Co. v./ Hay- 
good, 97 So. 87, 210 Ala. 56. 


48. Wilson v. Pittsburgh Bridge & 
Iron Works, 85 Pa.Super. 537. 


49. Bllis v. Atlantic Refining Co., 
163 A. 531, 309 Pa. 287. 


[a] Employer should be relieved 
from paying future installments of 
compensation where the fund is suffi- 
cient to pay compensation paid, the 
amount of future payments, and the 
expenses of the action, and to leave | 
in the hands of the widow a substan- 
tial sum. Ellis v. Atlantic Refining 
Co., 163 A. 531, 309 Pa. 287 (action by 
widow). * 


50. Jarka Corporation v. Mona- 
han, 62 F.(2d) 588 [aff 48 F.(2d) 283]. 


51. Houston Belt & T. Ry. Co. v. 
opens: (Tex.Civ.App.) 44 S.W.(2d) 
{a] Dlustrations. — (1) Where an 


employee under the Workmen’s Com- 
pensation Act is injured by the neg- 
ligence of a third person not under 
the act, and suit is brought either by 
the employee or the employer, and 
more than the compensation fixed by 
the act is recovered, the court may 
by order distribute the proceeds as 
between the employee and employer. 
Gones v. Fisher, 122 N.E. 95, 286 Ill. 
606. (2) The right of the trial court 
to provide for the payment out of a 
judgment recovered by an injured em- 
ployee of a share to insurer who is 
entitled to subrogation and who is a 
party to the action has been recog- 
nized (Houston Belt & T. Ry. Co. v. 
Rogers, (Tex.Civ.App.) 44 S.W.(2d) 
420; Galveston, H. & S. A. Ry. Co. 
v. Wells, (Civ.App.) 15 S.W.(2d) 46 
[aff 50 S.W.(2d) 247, 121 Tex. 310]), 
(3) especially in the absence of a 
plea in abatement questioning the 
right to sue (Houston Belt & T. Ry. 
Co. v. Rogers, supra). (4) The rule 
was recognized where the employee 


same title and section number. 


§§ 1658-1659] 


ployee which seeks a settlement of conflicting claims 
of the personal representative of a deceased em- 
ployee, his dependents, and insurer who claims sub- 
rogation has been upheld as against an objection 
that it contained no averment that the death of the 
employee arose out of and in the course of his em- 
ployment.® 


Verdict and judgment. While the propriety of a 
verdict apportioning the recovery between the person 
liable for compensation and the dependents of a de- 
ceased employee has been recognized,°* it has been 
held that it is not necessary that the jury should 
make an apportionment in the verdict between the 
employee and the employer or insurer in an action 
to which the employer or insurer is not a party.®* 
A verdict which awards to the widow and children of 
a deceased employee the full amount of damages for 
the death of the employee in an action by an employ- 
er for the use of insurer and of the dependents of the 
deceased employee may be objected to by defendant 
when in any event the widow and children were not 
entitled to more than the excess over the award of 
compensation and the employer’s expenses and costs 
of action.®°> Under a provision of the act for the ap- 
portionment of the damages where the employer and 
employee join as parties plaintiff, the judgment 
should provide for the recovery by each of the respec- 
tive amounts to which they are entitled.*® 


Employer’s lien on judgment against third person. 


had made an assignment to insurer of 
the amount which was apportioned to 
insurer. Houston Belt & T. Ry. Co. 
v. Rogers, supra. (5) The rule was 
also recognized notwithstanding the 


which may not 


compensation. 
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tributable to elements of damages 
be considered in 
awarding compensation under the act 
may not be consumed by any award of 
Jacobsen v. State In- 


[71 C.J.] 1613 


Under a provision that the court shall, on applica- 
tion, allow as a first lien against a judgment of an 
employee against a person other than the employer 
the amount of the employer’s expenditures for com- 
pensation, only that amount of the judgment which 
is attributable to elements for which compensation 
may be awarded under the act is available for the ap- 
plication of the lien.*7 The authority to make a seg- 
regation of the amount of the judgment in respect of 
compensable and noncompensable elements of dam- 
ages is vested exclusively in the court in which the 
judgment is rendered®® and not in the state indus- 
trial accident commission.®® 


[§ 1659] 2. Physician or Surgeon Guilty of Mal- 
practice**°—a. Rights of Employee or His Depend- 
ents.°+ Under a number of the acts making the rem- 
edy provided by the act exclusive,*? and under 
which any aggravation of the original injury result- 
ing from the negligence of the employer’s physician 
is considered compensable,** it has been held 
that the employee’s right of action for negligence 
against an attending physician or surgeon is abro- 
gated,®* such action not coming within an exception 
to the act permitting the employee to seek damages 
from a third party causing the injury.*® Certainly, 
under such statutes, if the employee has received 
compensation or has settled with the employer as to 
the compensation he is to receive, no action may be 
brought by the employee against the negligent physi- 
cian.°® Under others, however, the right of action 


233 Ill.App. 6; Ross v. Erickson 
Constr. Co., 155 P. 1538, 156, 89 Wash. 
634, L.R.A.1916F 319; Hinkelman v. 
Wheeling Steel Corp., (W.Va.) 171 S.E. 
538. See State ex rel. Pieper v. Muel- 


award of compensation was for week- 
ly payments. Galveston H. & S. A. 
Ry. Co. v. Wells, supra. 


52. Georgia Casualty Co. v. Hay- 
good, 97 So. 87, 210 Ala. 56. 


{a] Particular pleading.—(1) A 
bill of interpleader which admitted 
that the deceased employee was killed 
by the negligent acts of complain- 
ant’s servant, and alleged that, while 
the servant was employed in solicit- 
ing building contracts, which was part 
of his duty, and was on the public 
streets, he was struck by defendant’s 
truck, alleged that the employee’s 
death arose out of and in the course 
of his employment. Georgia Casualty 
Co. v. Haygood, 97 So. 87, 210 Ala. 56. 
(2) Where it clearly appeared from 
the pleadings that the trial court pro- 
ceeded to a determination of the cause 
upon the presumption that it was ad- 
mitted that the death arose out of and 
in the course of employment, the ap- 
pellate court treated and considered 
the fact as admitted. Georgia Cas- 
ualty Co. v. Haygood, supra. 


53. Clough & Molloy v. Shilling, 
131 A. 343, 149 Md. 189. 


54. Stark v. Gripp, 133 A. 338, 150 
Md. 655. 


55. Bethlehem Steel Co. v. Ray- 
mond Concrete Pile Co., 118 A. 279, 
141 Md. 67. 


56. Uva v. Alonzy, 163 A. 612, 116 
Conn. 91; Bombanello v. Throm, 133 
A, 577, 104 Conn. 504. 


57. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440. 


[a] Restatement of rule. — The 
amount of the judgment which is at- 


dustrial Accident Commission, 299 P. 
66, 212 Cal. 440. 


[b] Pain and suffering.—A _ lien 
does not cover the portion of judg- 
ment covering physical pain and suf- 
fering for which compensation may 
not be awarded under the compensa- 
tion act. Jacobsen v. State Industrial 
Accident Commission, 299 P. 66, 212 
Cal. 440; Lidberg v. E. T. Leiter & 
Son, 2 P.(2d) 526, 116 Cal.App. 312. 


58. Zurich General Accident & Lia- 
bility Ins. Co. v. State Industrial Acci- 
dent Commission, 299 P. 70, 212 Cal. 
451; Jacobsen v. State Industrial Ac- 
aot Commission, 299 P. 66, 212 Cal. 


[a] Absence of specific provision 
in, act.—The failure of the act to pro- 
vide for the segregation of the 
amount of the judgment in respect of 
compensable and noncompensable ele- 
ments of damages does not defeat the 
authority of the court in this regard. 
Jacobsen v. State Industrial Accident 
Commission, 299 P. 66, 212 Cal. 440. 


59. Zurich General Accident & Lia- 
bility Ins. Co. v. State Industrial Ac- 
cident Commission, 299 P. 70, 212 Cal. 
451; Jacobsen v. State Industrial Ac- 
Gent Commission, 299 P. 66, 212 Cal. 


60. Actions for malpractice gener- 
Suy. ha Physicians and Surgeons §§ 


61. Rights against third persons 
generally see supra § 1555 et seq. 


62. See supra § 1571. 
63. See supra § 395. 
64. Roman v. Smith, 42 F.(2d) 981 


(under Idaho act); Spelman vy. Pirie, 


*By HARRY ROSEN (§§ 1659-1660). 


ler, (Mo.App.) 59 S.W.(2d).719 (that 
petition vest exclusive jurisdiction in 
compensation commission, it must al- 
lege that parties were operating un- 
der compensation act). 


“Clearly the purpose of the act was 
to end all litigation growing out of, 
incident to, or resulting from the 
primary injury, and in lieu thereof 
give to the workman one recovery in 
the way of certain compensation, and 
to make the charge upon the con- 
tributing industries alone.” Ross v. 
Erickson Constr. Co., supra. 


65. Roman v. Smith, 42 F.(2d) 931 


(under Idaho statute); Paine v. 
Wyatt, (Iowa) 251 N.W. 78. 
[a] Thus, where an injured em- 


ployee sustained damages resulting 
from the carelessness and unskillful- 
ness of the employer’s physician, he 
could not recover from the physician. 
Roman v. Smith, 42 F.(2d) 931. 


{[b] ‘fhe injury,” in the statute 
permitting an employee to sue a third 
party causing the injury, refers to the 
original or substantive injury, and 
does not permit the employee to sue 
a physician for the aggravation of the 
original injury. Paine v. Wyatt, 
(Iowa) 251 N.W. 78. 


Right of employee to sue third per- 
sons generally see supra § 1555 et 
seq. 


66. Spelman v. Pirie, 233 Ill.App. 
j Paine v. Wyatt, (Iowa) 251 N.W. 


_ [a] Accord and satisfaction.—An 
injured employee who received com- 
pensation under a compensation act 
could not sue the physician for al- 
leged aggravation of injuries, since 


6 
il 
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for malpractice is not barred,*? even if compensation 
has been allowed to the employee for the injury re- 
sulting from such malpractice,** such acceptance of 
compensation not constituting an election of an in- 
consistent remedy.®® Under such statutes it has been 
held that a settlement between plaintiff and his em- 
ployer, under a compensation act by which the em- 
ployer was released from all claims on account of the 
injury to plaintiff, did not operate as a settlement or 
release of any claim for malpractice which plaintiff 
might have against the physicians who treated him.’? 
There are acts under which the employee is entitled 
to elect. whether he will proceed under the compensa- 
tion act or against the physician,?+ and such election 
may be made on discovery of the wrong if the em- 
ployee has exercised ordinary diligence.*? 


payment under the compensation act 
effected an accord and satisfaction. 
Paine v. Wyatt, (lowa) 251 N.W. 78. 


67. Steiner v. Goodyear Tire & 
Rubber Co. of California, 300 P. 980, 
115 Cal.App. 162; Smith: v. Golden 
State Hospital, 296 P. 127, 111 Cal.App. 
667; White v. Matthews, 224 N.Y.S. 
559, 221 App.Div. 551 [rev 223 N.Y.S. 
415, 130 Misc. 301]; Hoehn v. Schenck, 
203 = NUYS. 418, 221 “App Div. 3tl3 
Greenstein v. Fornell, 257 N.Y.S. 673, 
143 Misc. 880; Hoffman v. Houston 
Clinic, (Tex.Civ.App.) 41 S.W.(2d) 
134; Pedigo & Pedigo v. Croom, (Tex. 
Civ.App.) 37 S.W.(2d) 1074; Lakeside 
Bridge & Steel Co. v. Pugh, 238 N.W. 
872, 206 Wis. 62. See also McConnell 
v. Hames, 164 S.E. 476, 45 Ga.App. 307 
(where demurrer to petition was sSus- 
tained because relief sought was for 
“judgment against all defendants in- 
cluding employer,” jointly in the full 
sum sued for). 


[a] Physician not agent or em- 
ployee.—Physicians are not agents, 
servants, or employees of the com- 
pany sending an employee thereto for 
treatment, so as to preclude recovery 
from them of damages exceeding com- 
pensation paid by the employer under 
Rev. St. (1925) art 8306 § 3. Hoffman 
v. Houston Clinic, (Tex.Civ.App.) 41 
S.W.(2d) 134. 


68. Steiner v. Goodyear Tire & 
Rubber Co. of California, 300 P. 980, 
115 Cal.App. 162; Smith v. Golden 
State Hospital, 296 P. 127, 111 Cal.App. 
667; Hoehn y. Schenck, 223 N.Y.S. 418, 
221 App.Div. 371; White v. Mathews, 
224 N.Y.S. 559, 221 App.Div. 55 [rev 
223 N.Y.S. 415, 180 Misc. 301]; Green- 
stein v. Fornell, 257 N.Y.S. 6738, 143 
Misc. 880; Hoffman v. Houston Clinic, 
(Tex.Civ.App.) 41 S.W.(2d) 134; Pedi- 
go & Pedigo v. Croom, (Tex.Civ.App.) 
37 S.W.(2d) 1074; Lakeside Bridge & 
Steel Co. v. Pugh, 238 N.W. 872, 206 
Wis. 62. 


[a] Allowance of additional com- 
pensation in consequence of perma- 
nent injuries resulting from malprac- 
tice does not bar an action against a 
hospital and physician for malprac- 
tice. Smith v. Golden State Hospital, 
296 P. 127, 111 Cal.App: 667. 


{[b] No waiver.—The employee’s 
action for damages from malpractice 
in treating a compensable injury is 
not waived by his taking of compen- 
sation. Lakeside Bridge & Steel Co. v. 
Pugh, 238 N.W. 872, 206 Wis. 62 (un- 
der St. [1927] § 102.29 (4) compen- 
sation received is set off against dam- 
ages recoverable). 


69. White v. Mathews, 224 N.Y.S. 
559, 221 App.Div. 551 [rev 223 N.Y.S. 
415, 130 Misc. 301] (disappr Pitkin v. 
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Having 


Chapman, 200 N.Y.S. 235, 121 Misc. 88 
{holding that, under Workmen’s Com- 
pensation L. § 29, requiring an in- 
jured employee to elect whether he 
will take compensation or proceed un- 
der his common-law rights, the em- 
ployee is bound by his election, and 
the remedy is exclusive, and there- 
fore, where he has received compen- 
sation based on‘his’ condition at the 
time of the award, he cannot maintain 
an action against the physician who 
treated the injuries for malpractice, 
and if any action lies against the 
physician it is one in favor of the em- 
ployer subrogated to such right]); 
Hoehn vy. Schenk, 223 N.Y.S. 418, 221 
App.Div. 371; Greenstein v. Fornell, 
257 N.Y.S. 673, 143 Misc. 880. 


[a] Employer and physician are 
not joint tort-feasors. — White v. 
Mathews, 224 N.Y.S. 559, 221 App.Div. 
551; Hoehn v. Schenk, 223 N.Y.S. 418, 
221 App.Div. 371; Greenstein v. For- 
nell, 257 N.Y.S. 678, 143 Misc. 880. 


70. Viita v. Fleming, 155 N.W. 
1077, 132 Minn. 128, 132, L.R.A.1916D 
644, Ann.Cas.1917E 678 and note 
(where the court said: “It is true 
that Johnson-Wentworth Company, 
under the terms of the compensation 
act, was required to provide medical 
and surgical treatment to the in- 
jured employee during the first 90 
days of his disability and to an 
amount not exceeding $100. But we 
are unable to see how this changes 
the relationship between the injured 
employee and the physician or sur- 
geon employed, or affects the duty of 
the latter to the former. It may be 
true in a sense that Doctors Fleming 
and Dolan were the agents of the 
employer for the purpose of minimiz- 
ing the results of the injury and 
shortening the period of disability. 
Even if it be conceded that the em- 
ployer might be liable for the negli- 
gence of the physicians on this theo- 
ry of agency, this is no reason why 
the physicians are not liable directly 
to the patient’); Pedigo & Pedigo 
ye, (Tex.Civ.App.) 37 S.W.(2d) 


71. Mass.—Jordan v. Orcutt, 181 
N.E. 661, 279 Mass. 413; Vatalaro v. 
Thomas, 160 N.E. 269, 262 Mass. 383. 


Mich.—Vayda v. De Witt, 246 N.W. 
199, 261 Mich. 165; Overbeek v. Nex, 
246 N.W. 196, 261 Mich. 156. 


N.D.—Polucha y. Landes, 233 N.W. 
264, 60 N.D. 159. 


Or.—Williams v. Dale, 8 P.(2d) 578, 
139 Or. 105, 82 A.L.R. 922; MecDon- 
ough y. National Hospital Ass’n, 294 
P. 351, 134 Or. 451. 


Tenn.—Keen vy. Allison, 60 S.W.(2d) 


[§ 1659 


elected to accept compensation, under some of the 
acts, the employee may not thereafter pursue his 
remedy against the negligent physician.** 
stitute such an election as will bar his action against 
the physician, the compensation paid must have been 
for the entire injury suffered by the employee,’ * 
receipt of compensation for the original injury only 
not constituting such an election as will bar his right 
of action against the physician for the additional 
injury resulting from the physician’s negligence.*® 
Where the settlement betwéen the employee and his 
employer paying compensation expressly reserves to 
the employee any rights against the physician, the 
acceptance of compensation thereunder will not bar 
the action by the employee against such physician.*® 
Where an injury resulting from the Negligence of the 


To con- 


158; Revell v. McCaughan, 39 S.W. 


(2d) 269, 162 Tenn. 532. 


Wis.—Pawlak v. Hayes, 156 N.W-. 
464, 162 Wis. 503, L.R.A.1917A 392 
(under earlier statute). ; 


72. Pawlak v. Hayes, 156 N.W. 464, 
162 Wis. 508, L.R.A.1917A 392. 


[a] Revocation of prior election.— 
Where an employee, who with his 
employer was under the provisions 
of.the law, made a claim against his: 
employer and received compensation 
and part of his medical expenses, 
and thereafter, on discovery of the 
negligence of defendant, a physician. 
whom he had employed refused to 
accept therefor compensation from 
the employer and offered to return it, 
it was held, in his action against 
the physician for malpractice, that. 
the statute contemplated the coex- 
istence of two remedies, either of 
which the employee might pursue, 
that the claim against the employer 
operated to assign only one cause 
of action existing when the claim 
was made, so that, on learning of de- 
fendant’s negligence, he might elect 
to hold his employer, or to release 
his employer and hold defendant. 
Pawlak v. Hayes, 156 N.W. 464, 162: 
Wis. 5038, L.R.A.1917A 392. 


[b] Right and duty to elect in 
such case does not arise until the em- 
ployee in the exercise of ordinary 
diligence has knowledge _ thereof. 
Pawlak v. Hayes, 156 N.W. 464, 162 
Wis. 503, L.R.A.1917A 392. 


73. Mass.—Jordan v. Orcutt, 181 
N.E. 661, 279 Mass. 413; Vatalaro v. 
Thomas, 160 N.E. 269, 262 Mass. 383. 


Mich.—Vayda v. De Witt, 246 N.W. 
199, 261 Mich. 165; Overbeek vy. Nex,. 
246 N.W. 196, 261 Mich. 156. 


N.D.—Polucha y. Landes, 233 N.W. 
264, 60 N.D. 159. 


Or.—Williams v. Dale, 8 P.(2d) 578, 
139 Or. 105, 82 A.L.R. 922; McDon- 
ough v. National Hospital Ass’n, 294 
Persbi wists Ordo... 


Tenn.—Revell v. McCaughan, 39 S. 
W.(2d) 269, 162 Tenn. 532. 


Wis.—Pawlak v. Hayes, 156 N.W. 
ay 162 Wis. 503 (under earlier stat- 
ute). 


Rights of employer or insurer see 
infra § 16638. ty. 

74. Overbeek v. Nex, 246 N.W. 196, 
261 Mich. 156. 


75. Overbeek v. Nex, supra. 
see Williams v. Dale, 8 P.(2d) 578, 139 
Or. 1056, 82 A.L:R. 922. 


76. Keen y. Allison, (Tenn.) 60 S. 
W.(2d) 158. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


But. 
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physician is not considered compensable,’7 the right 
of action of the employee against such physician re- 
mains.** So, also, where the particular injury re- 
sulting from the negligence of the physician is not 
a compensable one,’® the fact that the employee re- 
ceived compensation therefor will not bar his action 
against the physician for such injury.®° 


{§ 1660] b. Rights of Employer or Insurer as Sub- 
rogee or Transferee.*1| Under a number of the acts 
upon acceptance of the employee of compensation 
for all injuries suffered by him, his rights against a 
physician for malpractice pass to the employer or his 
insurer.5? Where the injury resulting from the neg- 
ligence of the attending physician is not compensable 
under the act,** the employer or his insurer paying 
compensation has no right of action against the phy- 
sician for the injury to the employee.** Where, 
however, such injury is compensable,**> or where the 
employee is given a right of election to such compen- 
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sation under the act or damages from the negligent 
physician,®* an employer paying compensation on the 
election of the employee may maintain an action 
against the physician,’’ in the latter case even for 
the pain and suffering of the employee resulting from 
the negligent treatment.*® Under a statute, however, 
providing that the employer shall. not be liable in 
damages for any malpractice of his physician but 
that any injury resulting from such malpractice shall 
be deemed part of the injury resulting from the ac- 
cident and be compensated as such, the employer has 
no right of action over against such a physician in a 
suit by any employee against his employer for dam- 
ages resulting from malpractice.®® 


[§ 1661] 3. Private Insurers.*®° Accident insur- 
ance being a matter of private contract, a compen- 
sation law providing for payment of fixed compen- 
sation to injured employees will not affect their 
rights to recover on accident policies.®! 


77. See supra § 395. 


78. Powell v. Galloway, 
(2d) 489, 229 Ky. 87. 


[a] Evidence admissible.—In an 
action against a doctor for negli- 
gence in the treatment of a broken 
arm, evidence as to compensation col- 
lected by plaintiff from his employ- 
er’s insurance carrier was not admis- 
sible in reduction of special damages, 
as, under St. § 4885, the employer was 
liable only for the original injury, 
and not for any subsequent damages 
caused by the doctor’s neglect. Pow- 
eli v. Galloway, 16 S.W.(2d) 489, 229 
Ky. 37. 


16 S.W. 


79. See supra § 395. 
80. Wood v. Vroman, 184 N.W. 
520, 215 Mich. 449; Walker v. Von 


Wedel, 237 P. 86, 108 Okl. 292. 


[a] Employee was not estopped 
by reason of recovery of compensa- 
tion from the employer, on theory 
that the loss of eye was caused by 
injury received while at work, from 
recovering damages from physician 
for the loss of eye, on theory that loss 
was due to malpractice, and was not 
the resultant injury of accident re- 
ceived during employment, and there- 
fore was not an injury for which he 
was. entitled to compensation, under 
Comp. L. (1915) § 5468. Wood. v. 
Vroman, 184 N.W. 520, 215 Mich. 449. 


[b] Complaint for malicious in- 
jury sufficient.—In an action against 
physician for malpractice, a petition 
alleging that defendant, engaged by 
plaintiff's employer to attend her in 
pursuance of Workmen’s Compensa- 
tion Act, maliciously and unskillfully 
attended her, causing suffering for 
which plaintiff was not entitled to re- 
cover under such act, stated a cause 
of action, although the plaintiff’s 
pleadings admitted award of compen- 
sation and receipt thereof because of 
the original injury. Walker y. Von 
Wedel, 237 P. 86, 108 Okl. 292. - 


[c] Damages.—In an action 
against a physician for the loss of 
an eye caused by the physician wip- 


ing pus from an ulcer on the lower 
eyelid across a sore on the eyeball 
from which a piece of steel which had 
been blown in the eye during em- 
ployment had been removed, the jury, 
in awarding damages, could not con- 
sider compensation awarded plain- 
tiff by his employer on the theory 
that the loss of the eye was due to 
the piece of steel which had blown in 
the eye. Wood v. Vroman, 184 N.W. 
520, 215 Mich. 449. 


81. Rights of employer or insur- 
er against third persons see supra §§ 
1588 et seq. 


82. Vayda v. De Witt, 246 N.W. 
199, 261 Mich. 165; Overbeek v. Nex, 
246 N.W. 196, 261 Mich. 156; Polucha 
v. Landes, (N.D.) 233 N.W. 264; Lake- 
side Bridge & Steel Co. v. Pugh, 238 
N.W. 872, 206 Wis. 62. 


[a] Rights pass to employer or 
insurer.—(1) Employee accepting 
full settlement of a compensation 
claim could not sue a physician for 
alleged malpractice, any right to re- 
cover therefor having by subroga- 
tion passed to the employer or insur- 
er. Overbeek vy. Nex, 246 N.W. 196, 
261 Mich. 156. (2) The statute gives 
to the employer an original and inde- 
pendent action against the physician 
for compensation which he has paid 
by reason of malpractice. Lakeside 
Bridge & Steel Co. v. Pugh, 238 N.W. 
ast se Wis. 62 (St. [1927] § 102.29 
4 


{[b] Action not premature.—A 
malpractice action brought by com- 
pensating employer is not premature 
because the industrial commission 
had not previously separated the com- 
pensation payable because of original 
injury from that payable because of 
malpractice. Lakeside Bridge & 
Steel Co. v. Pugh, 238 N.W. 872, 206 
Wis. 62. 


83. See supra § 395. 


84. Powell v. Galloway, 
(2d) 489, 229 Ky. 387. 


[a] Applicability of statute.—St. 
§ 4890, providing that the employer 


16 S.W. 
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or insurance carrier, having paid 
compensation or become liable there- 
for, shall have the right to recover 
from a third party under legal lia- 
bility for the damages, applies only 
to injuries for which the employer 
or insurance carrier become liable 
under the Workmen’s Compensation 
Act, and has no reference to negli- 
gent injury by a physician in treat- 
ment of the employee. Powell v. 
Galloway, 16 S.W.(2d) 489, 229 Ky. 37. 


85. See supra § 395. 
86. See supra § 1659. 


87. Jordan v. Orcutt, 181 N.E. 661, 
662, 279 Mass. 413. 


*It follows that the insurer who 
has paid compensation to an employee 
pursuant to the provisions of the 
workmen’s compensation act is enti- 
tled to bring suit against a physi- 
cian to.determine whether a liability 
in tort exists in regard to the injury 
for which compensation has been paid. 
The right to maintain the action is 
not derived from the employee; and 
there is no anomaly in permitting re- 
coveries for which the employee can- 
not sue.” Jordan v. Orcutt, supra. 


88. Jordan v. Orcutt, supra. 4 


Pain and eu taring as compensable 
see supra § 388. 


89. Hoover y. Globe pdemalty, Co., 
163 S.E. 758, 202 N.C. 655 


[a] Question of secondary liability 
eliminated.——Where an employee suf- 
fers injury through malpractice of 
the insurance carrier’s physician, the 
employer and insurance carrier are 
primarily liable, and the question of 
secondary liability is eliminated. 
Hoover vy. Globe Indemnity Co., 163 S. 
BE. 758,-.-202 (N.C. 655 (under Code 
[1931] "gs 8081 (r), 8081 (hh) ). 


90. Rights and liabilities of pri- 
bb ed er ltd generally see supra §§ 
3= 


91. Ross v. Erickson Constr. Co., 
a P. 153, 89 Wash. 634, L.R.A.1916F 
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*WORKMEN’S COMPENSATION BOARD.? 
WORKMEN’S COMPENSATION LAWS.? 


WORK OF ART.$ 
WORK OXEN.* 
WORK PLACE.® 


WORKSHOP.’ 


A place, confined to a definite 
and ascertainable area, where work is being done.® 


The common or ordinary mean- 
ing of the term has been said to be a building or room 
where any work is carried on;® a building where ma- 
chinery is employed in the work of fabrication;® a 
factory or manufacturing establishment ;?° any place 
where goods or products are manufactured or repair- 
ed, cleaned or sorted, in whole or in part, for sale or 
for wages;11 any plant, yard, premises, room, or 


WORKMEN’S COMPENSATION BOARD—WORKSHOP 


and manual labor exercised;12 any premises, room, 
or place, wherein manual labor is exercised;+* a 
place where a handicraft is carried on,'* or where 


work is done for gain or pay;!®> a shop where any 
manufacture or handiwork is carried on,?® whether 
for the purpose of repair!’ or manufacture;** the 


place wherein power-driven machinery is employed 


1. See Workmen’s Compensation 
Acts § 6538 et seq. 


2. See Workmen’s Compensation 
Acts § 1. 


3. See Work or Works § 5. 


4 See Exemptions § 91. 


5. See also Work or Works § 12 
and notes 46—52. 


6. Bennett v. Harding, [1900] 2 Q. 
B. 397, 400. 


[a] Not ejusdem generis with 
“factory” or ‘“workshop.’—Constru- 
ing the term as used in the London 
Public Health Act (1891) § 38, requir- 
ing that sanitary facilities be provid- 
ed at every ‘‘work place’ the court 
said: “The magistrate was wrong in 
holding that the word ‘work place’ 
meant something ejusdem generis 
with factory or workshop and must 
be confined to a place in which some- 
thing was being manufactured or 
made.” Bennett vy. Harding, [1900] 2 
Q.B. 397, 400. 


7. See also Manufactures §§ 15-17; 
Repair § 12 text and note 81; Shop 58 
C.J. p 689; Work or Works ante. 


8. Board of Education of High 
School Dist. No. 502 v. Industrial 
Commission, 134 N.E. 70, 71, 301 Il. 
6141. 


9. Griffith v. Mountain Ice Co., 65 
A: 853, 74 N.J.law 272, 273 -[quot 
Casey v. Barber Asphalt Paving Co., 
ees oo.) 4's 


‘10. Ritchie v. People, 40 N.H. 454, 
155 Ill. 98, 102, 46 Am.S.R. 315, 29 
eral RAN yh 


“Pactory” distinguished see 
text and note 21. 


(eae see Manufactures §§ 15- 


“Manufacturing establishment” see 
Manufactures § 9. 


11. Ritchie v. People, 40 N.E. 454, 
155 Ill. 98, 102, 46 Am.S.R. 315, 29 
L.R.A. 79. 


12. Casey v. Barber Asphalt Pav- 
ing Co., 192 F. 432, 436; Hoffman vy. 
Broadway Hazelwood, 10 P.(2d) 349. 
351, 139 Or. 519; Gowey v. Seattle 
Lighting Co., 184 P. 339, 108 Wash. 
479, 482; Remsnider v. Union Savings 
& Trust Co., 154 P. 135, 89 Wash. 87, 
89, Ann.Cas.1917D 40; Wendt vy. In- 
dustrial Insurance Commission of 
Washington, 141 P. 311, 80 Wash. 111, 
115. See Ft. Smith Aircraft Co. v. 
State Industrial Commission, 1 P.(2d) 
682, 684, 685. 151 Okl. 67. 


infra’ 


13. See Board of Education of 
High School Dist. No. 502 v. Indus- 
trial Commission, 134 N.E. 70, 72, 301 
Ill. 611; Doherty v. Western United 
Gas & Electric Co., 188 Ill.App. 494, 
498; Sorseleil v. Red Lake Falls Mill- 
ing Co., 126 N.W. 903, 111 Minn. 275, 
280; Hoare w*Gréen, [1907] 2 K.B. 
315, 316; Fuller v. Squires, [1901] 2 
Q.B. 209; Curtis v. Shinner, 21 Cox 
@iC2 21021 22172 


14. In re Spencer, 86 P. 896, 149 
Cal. 396, 402, 117 Am.S.R. 137, 9 Ann. 
Cas. 1105. 


“Wandicraft”? 29 C.J. p 211. 


15. Board of Education of High 
School Dist. No. 502 v. Industrial 
Commission, 134 N.E. 70, 72, 301 Ill. 
611 [quot Ft. Smith Aircraft Co. v. 
State Industrial Commission, 1 P.(2d) 
682, 685, 151 Okl. 67]. 


16. Webster D. [quot Casey Vv. 
Barber Asphalt Paving Co., 192 F. 432, 
435; Hoffmeyer.v. State, 77 N.E. 372, 
374, 37 Ind.App. 526; Ft. Smith Air- 
craft Co, v. State Industrial Commis- 
sion, 1 P.(2d) 682, 685, 151 Okl. 67]. 


17. Doherty v. Western United Gas 
& Electric Co., 188 IllApp. 494, 501 
[quot Cyc]; Hoffmeyer v. State, 77 N. 
E. 372, 374, 37 Ind.App. 526. 


18. Anderson L. D. [quot Hoffmey- 
ernv. State, 77 NN. 372593874; -37% Ind. 
App. 526]; Doherty v. Western Unit- 
ed Gas & Electric Co., 188 ,Ill.App. 
494, 501 [quot Cyc]. 


peas Wie hea see Manufactures §§ 


19. Doherty v. Western United Gas 
& Electric Co., 188 Ill.App. 494, 501. 


20. Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2d) 682, 
685, 151 Okl. 67. 


{a] “Building” not synonymous.— 
“Workshop is not synonymous with 
building. . . . The former can ap- 
ply to a building only when used for 
the purpose of manufacturing; the 
latter denotes the character of the 
structure without reference to the use 
to which it is applied.’”’’ Lee v. Smith, 
42 Ohio St. 458, 460, 51 Am.R. 839. 


21. Casey _v. Barber Asphalt Pav- 
ing Co., 192 F, 432, 436; Board of Ed- 
ucation of High School Dist. No. 502 
v. Industrial Commission, 134 N.B. 70, 
72, 301 Ill. 611; Doherty v. Western 
United Gas & Electric Co., 188 TTL: 
494, 498; Sorseleil v. Red Lake Mill- 
ing Co., 126 N.W. 903, 111 Minn. 275, 
280; Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2d) 682, 
685, 151 Okl. 67; Gowey v. Seattle 


place where the work of making, altering, ete., 1s 
done upon the product.*® 
guished from “building,”’?° “factory,’’?+ “mill,”?? and 
“shop.”23 In particular connections, various estab- 
lishments, places, or things have been held included, 
such as an airport or flying field,?* a barber shop,?°® 
a gas company’s office,?° a grain elevator,?* a manual 
training room,?° a meat market,?® particular prop- 
erty of a railroad,?° a repair and twpholstery shop,** 
repair shops,?? a retail candy shop,** and a room be- 


The word has been distin- 


\ 


Lighting Co., 184 P. 339, 108 Wash. 
479, 482; Curtis v. Shinner, 21 Cox 
C.C. 210, 215, 217. 


22. Casey v. Barber Asphalt Pav- 
ing Co., 192 F. 432, 436; Sorseleil v. 
Red Lake Milling Co., 126 N.W. 903, 
111 Minn. 275, 280. 


‘““Mill” see Mills § 1. 


Pea See Shop § 1 text and notes 75, 


24. Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2d) 682, 
685, 151 Okl. 67. 


25. In re Spencer, 86 P. 896, 149 
Cal. 396, 402, 117 Am.S.R. 137, 9 Ann. 
Casi 1105. 


26. Gowey v. Seattle Lighting Co., 
184 P. 339, 108 Wash. 479, 483. 


27. Sorseleil v. Red Lake Falls 
are Co., 126 N.W. 903, 111 Minn. 


28. Board of Education of High 
School Dist. No. 502 v. Industrial 
CoE Balok, 134 NN. 70, 71, SOL Gi: 


29. Sunshine Food Stores v. Moore- 
head, 5, Bd). 2066, (1067,,.153 .Okis 


30. Richmond & D. R. Co. v. Com- 
missioners of Alamance County, 76 N. 
C. 212, 214 [quot Richmond & D. R. 
Co. v. Commissioners of Alamance, 84 
N.C. 504, 506] (as including the char- 
ter of a railroad company providing 
that the real estate held by the com- 
pany for workshop location shall be 
“workshops . . .. foundries, en- 
gine houses, depots, machine shops, 
necessary Offices, and all the usual 
appliances for the manufacture and 
repair of engines, cars and other stock 
required for the operation of the 
road’’). 


31. Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 457, 147 Okl. 207. 


32. See cases infra this note. 


[a] Garage and automobile repair 
shop.—Gooldy v. Lawson, 9 P.(2d) 22, 
24,.155 Okl. 259. 


[b] Street railroad repair shop.— 
Hoffmeyer v. State, 77 N:E. 372, 374, 
37 Ind.App. 526. 


[c] Wagon and automobile repair 
shop.—Wendt v. Industrial Insurance 
Commission of Washington, 141 P. 
311, 80 Wash. 111, 115 [cit Remsnider 
v. Union Savings & Trust Co., 154 P. 
Bon 89 Wash. 87, 89, Ann.Cas.1917D 


33. Fullers v. Squires, [1901] 2 Q. 
B. 209, 212. 


*By CARLOS M. SANDOVAL (Workmen’s Compensation Board—Zoster inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


WORKSHOP—WORLDLY 


hind a florist’s shop;** and others not included, such 
as an asphalt paving plant,°° an elevator shaft,?° a 
gas system manhole,*? a plant for harvesting natural 
ice,** a private house or room,*® a restaurant and 
confectionery business,*® a retail meat market,*+ and 
a room for repairing fishing nets,*? by the term. 


Phrases: “Any mill, factory, workshop .. . 
or other establishment,‘ “factory, mill or work- 
shop,’** “factory or workshop,’*> “mill or work- 
shop,”*® “repair and workshop,’4? “workshop and 
boiler-room of a steamer,’’*® “workshop wherein pow- 
er-driven machinery was employed,’’*® “workshop 
where machinery is used,”>° “workshop where ma- 
chinery was used,’ and “workshop where persons 
are employed for hire; eal SOx call LACLONICS 0 cm hagas 
mills or workshops,”®? “factories and workshops,’’®+ 
“factories, cotton gins, mills and workshops,”>? “fac- 
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er-driven machinery is used,”5? “workshops or fac- 
tories,”*8 “workshops where machinery is used,”°? 
and “workshops where power-driven machinery is 
used.”’6° 


- WORKS OF INTERNAL IMPROVEMENT.** 
WORKS OF NECESSITY AND CHARITY.®? 


WORLDLY.** The term has been said to be of 
universal application to temporal matters;°* and it 
has been defined as meaning concerned with the en- 
joyments of this present existence;°® devoted to, in- 
terested in, or connected with this present life, and 
its cares, advantages, or pleasures, to the exclusion 
of those of a future life;°*® devoted to temporal, and 
neglectful of eternal, things;°* earthly;°* not re- 
ligious,®® spiritual,’° or holy;*1 of or pertaining to 
the world or present state of existence;*? pertaining 


tories, mills 


34. Hoare v. Green, [1907] 2 K.B. 
315, 321. 


35. Casey v. Barber Asphalt Pav- 
ing Co., 192 F. 432, 435. 


36. Remsnider v. Union Savings & 
Trust Co., 154 P. 185, 89. Wash. 87, 
89, Ann.Cas.1917D 40. 


37. Doherty v. Western United Gas 
& Electric Co., 188 Ill.App. 494, 500. 


38. Griffith v. Mountain Ice Co., 65 
A. 853, 74 N.J.Law 272, 273 [quot 
Casey v. Barber Asphalt Paving Co., 
192 F. 432, 435 (applying same rea- 
soning to asphalt paving outfit) ]. 


39. Board of Education of High 


School Dist. No. 502 v. Industrial 
Enaission, LF4 INE Ope 725 3'018 T11. 


40. Hoffman v. Broadway Hazel- 
wood, 10 P.(2d) 349, 351, 139 Or. 519. 


41. Sunshine Food Stores v. Moore- 
head, 5 P (2d) 1066, 153 Okl. 301. But 
see supra note 29. 


42. Curtis v. Shinner, 21 Cox C.C. 
210, 215, 219. 


43. Hoffmeyer v. State, 
372, 374, 87 Ind.App. 526. 


44. Casey v. Barber Asphalt Pav- 
ing Co., 192 F. 432, 438; Doherty v. 
Western United Gas & Electric Co., 
188 Ill.App. 494, 501; Sorseleil v. Red 
Lake Falls Milling Co., 126 N.W. 903, 
111 Minn. 275, 280; Ft. Smith Aircraft 
Co. v. State Industrial Commission, 1 
P.(2d) 682, 685, 151 Okl. 67. 

45. Ritchie v. People, 40 N.E. 454, 
155 Ill. 98, 102, 46 Am.S.R. 315, 29 
L.R.A. 79; Lee v. Smith, 42 Ohio St. 
458, 460, 51 Am.R. 839; Gowey v. Seat- 
tle Lighting Co., 184 P. 339, 108 Wash. 

79, 482. 

[a] “Building” distinguished.—Lee 
v. Smith, 42 Ohio St. 458, 460, 51 Am. 
R. 839. 

46. Board of Education of High 
School Dist. No. 502 v. Industrial 
Commission, 134 N.E. 70, 72, 301 Ill. 
611; Doherty v. Western United Gas 
& Electric Co., 188 Ill.App. 494, 498. 

[a] ‘Factory’ compared and con- 
trasted.—Board of Education of High 
School Dist. No. 502 v. Industrial 
Seen: 34 IN: BOG 2, 301. abil. 

47. Hoffmeyer v. State, 
372, 373, 37 Ind.App. 526. 

48. In re Spencer, 86 P. 896, 149 
Cal. 396, 399, 117 Am S.R. 137, 9 Ann. 
Cas. 1105. 

49. Sunshine Food Stores v. Moore- 
head, 5 P.(2d)° 1066, 1067, 153 Okl. 
301; Gowey v. Seattle Lighting Co., 
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77 = N.E. 


77 N.E. 


and workshops where machinery is 
used,”’°® “factories, mills and workshops where pow- 


‘Mountain Ice Co., 


184 P. 339, 108 Wash. 479, 482. 


[a] Retail meat market held such 
workshop.—“‘As a part of the meat 
market business » meat was 
ground in the meat grinder with a 
power-driven meat grinder. The meat 
market, therefore, was a workshop 
wherein power-driven machinery was 
employed.” Sunshine Food Stores v. 
Moorehead, 5 P.(2d) 1066, 1067, 153 
Okl. 301. 


50. Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.(2d) 682, 
685, 151 Okl. 67; Wendt v. Industrial 
Insurance Commission of Washing- 
ton, 141 P. 311, 80 Wash. 111, 115. 

51. Harbour-Longmire-Pace Co. v. 
State Industrial Commission, 296 P. 
456, 457, 147 Okl. 207. 


52. Hoffmeyer v. State, 77 N.E. 372, 
374, 37 Ind.App. 526. 


53. Doherty v. Western United Gas 
& Electric Co., 188 Ill.App. 494, 501. 


54. Casey v. Barber Asphalt Pav- 
inge’Cos 1927 WY 432)6435, “Griith ‘v. 
65 A. 853, 74 N.J. 
Law 272, 273 

55. Gooldy v. Lawson, 9 P.(2d) 22, 
24, 155 Okl. 259; Harbour-Longmire- 
Pace Co. v. State Industrial Commis- 
sion, 296 P. 456, 457, 147 Okf. 207. 


56. Gowey v. Seattle jig Bling Cou 
184 P. 339, 108 Wash. 479, 481 


57. Hoffman v. Beekiway Hazel- 
wood, 10 P.(2d) 349, 351, 139 Or. 519. 


58. Carrigan v. Stillwell, 59 A. 683, 
99 Me. 434, 438, 68 L.R.A. 386. 


59. Gooldy v. Lawson, 9 P.(2d) 22, 
24, 155 Okl. 259; Harbour-Longmire- 
Pace Co. v. State Industrial Commis- 
Sion (296) PB 456504575 LAT OK. 2075 
Gowey ni Seattle Lighting Co., 184 Pp. 

339, 108 Wash. 479, 481, 482. 


60. Hoffman v. Broadway Hazel- 
wood, 10 P.(2d) 349, 351, 1389 Or. 519. 


61. See Improvement § 2. 
62. See Sunday §§ aera 


63. See also erie Religious 53 
C.J. p 1296; Secular se C.J. p 1274; 
Spiritual 58 C.J. p 1302; Temporal 62 
CJ. p) 308. 


Worldly employment or business 
see Sunday §§ 19, 23 (as violation of 
Sunday law), §§ 25-27 (excepted as 
work of charity or necessity), §§ 29-— 
54 (particular transactions permitted 
or prohibited), § 67 (Sunday contract 
for as unenforceable). 


64. Anderson v. Gibson, 157 N.E. 
oad 116 Ohio St. 684, 691, 54 A.L.R. 
65. 


Commonwealth vy. American 


to the world;** 
ehurchly or monastic ;7° 


secular’* or lay, as opposed to 
temporal.*® 


Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 141, 53 A.L.R. 1027. 


66. Century D. [quot Anderson v. 
Gibson, 157 N.E. 377, 116 Ohio St. 684, 
691, 54 A.L.R. 92]. 


67. Standard D. [quot Common- 
wealth vy. Sesqui-Centennial Exhibi- 
tion Ass’n, 8 Pa.Dist:&Co. 77, 84]. 


68. Century D. [quot Anderson v. 
Gibson, 157 N.E. 377, 116 Ohio St. 684, 
691, 54 A.L.R. 92]. 


69. Commonwealth y. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 186, 141, 53 A.L.R. 1027; 
Commonwealth v. Nesbit, 34 Pa. 398, 
409; Commonwealth v. Hoover, 25 Pa. 
Super. 133, 134. See Commonwealth 
v. Sesqui-Centennial Exhibition Ass’n, 
8 Pa.Dist.&Co. 77,85. 


[a] “Its correlatives help us to its 
meaning.”—Commonwealth v. Nesbit, 
34 Pa. 398, 409 [quot Commonwealth 
v. Hoover, 25 Pa.Super. 133, 134]. 


[b] “Religious” contrasted.—Com- 
monwealth v. Nesbit, 34 Pa. 398, 409 
[quot Commonwealth y. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 141, 53 A. LOR. 1027; 
Commorwealth Vv. Hoover, 25 Pa.Su- 
per. 133, 134; Commonwealth vy. Ses- 
qui-Centennial Exhibition Ass’n, 8 Pa. 
Dist.&Co. 77, 85]. 


“Religious” 53 C.J. p 1296. 


70. Standard D. [quot Common- - 
wealth v. Sesqui-Centennial Exhibi- 
tion Ass’n, 8 Pa.Dist.&Co. 77, 84]; 
Commonwealth v. American Basebali 
Club of Philadelphia, 138 A. 497, 290 
Pa. 136, 141, 538 A.L.R. 1027. 


“Spiritual” 58 C.J. p 1302. 


71. Commonwealth y. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 141, 58 A.U.R. 1027. 


72. Century D. [quot Anderson vy. 
Gibson, 157 N.E. 377, 116 Ohio St. 684, 
691, 54 A.L.R. 92]. 


73. Standard D. [quot Common- 
wealth v. Sesqui-Centennial Exhibi- 
tion Ass’n, 8 Pa.Dist.&Co. 77, 84]. 

74 Standard D. [quot Common- 
wealth v. Sesqui-Centennial Exhibi- 
tion Ass’n, supra]; Commonwealth v. 
American Baseball Club of Philadel- 
phia, 138 A. 497, 290 Pa. 136, 141, 53 
A.L.R. 1027. 


“Secular” 56 C.J. p 1274. 


75. Standard D. [quot Common- 
wealth v. Sesqui-Centennial Exhibi- 
tion Ass’n, 8 Pa.Dist.&Co. 77, 84]. 


“Lay” as adjective see Lay § 2. 


76. Century D. [quot Anderson v. 
Gibson, 157 N.E. 377, 116 Ohio St. 684, 
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Worldly substance.77 Effects;78 whatever can 
be turned to value.*® . 


Other phrases: “All my worldly goods,”®® “with 
all my worldly goods I thee endow,”*?! “worldly busi- 
ness,”82 “worldly employment,”®? “worldly employ- 
ment or business,’** “worldly estate,”*> “worldly 
goods,”8° “worldly labor,”®? and “worldly posses- 
sions.”88 


_WORLD’S FAIR.*° 


WORN.®® In one of its senses,®! it has been dis- 
tinguished from “carried ;”°? and in another sense,°* 
it has received judicial construction in certain phras- 
es,°4 such as “worn out,”®> “worn out and no longer 
serviceable,”®* and “worn out and useless.”°* 


WORRY. To harrass or beset with importunity, 


WORLDLY—WORSHIP 


or with care and anxiety; to vex; torment; fret; 
trouble; plague;®* also to run after, to chase, to 
bark at.°? 


Phrases: “Worrying, maiming or killing,”* “wor- 
rying or killing,”? “worrying sheep,”* and “worrying, 
wounding, or killing.’’* : 


WORSHIP. [§ 1] A. As Noun—l. In General. 
It has been said that the word has not been techniecal- 
ly defined by the courts,® but that it has a well-known 
and well defined meaning*in common use among the 
people.® 


[§ 2] 2. In Connection with Religion.” Act of pay- 
ing divine honors to a deity,® or te the Supreme Be- 
ing;? adoration;!° adoration paid to God or a be- 
ing viewed as God;1! any form ef religious service 


691, 54 A.L.R. 92]. 
“Temporal” 62 C.J. p 308. 
77. “Substance” 60 C.J. p 976. 


78. The Alpena, 7 F. 361, 362; Ho- 
gan v. Jackson, Cowp. 299, 304, 98 Re- 
print 1096. 


“Effects” 19 C.J. p 101%. 


79. The Alpena, 7 F. 361, 362; Ho- 
gan v. Jackson, Cowp. 299, 304, 98 Re- 
print 1096. 


“Walue” 66 C.J. p 418. 
80. See Wills §§ 1387, 1400. 


[a] Realty as well as personalty 
included.—Anderson vy. Gibson, 157 N. 
E. 377, 116 Ohio St. 684, 692, 54 A.L.R. 
92; Wright v. Shelton, 18 Jur. 445, 
446. 


[b] Realty not included.—Farish 
v. Cook, 78 Mo. 212, 219, 47 Am.R. 107. 


81. Anderson v. Gibson, 157 N.E. 
377, 116 Ohio St. 684, 692, 54 A.L.R. 
92. 


[a] Im marriage ceremony.—“In 
the ceremony for the solemnization of 
matrimony, as found in the Book of 
Common Prayer of the Church of 
England, we find the expression: 
‘With all my worldly goods I thee en- 
dow. That expression has therefore 
become universal as including all 
worldly possessions of every kind and 
character.” Anderson v. Gibson, 157 
N.E. 377, 116 Ohio St. 684, 692, 54 A. 
eR. 92: 


82. Commonwealth v. Nesbit, 34 
Pa. 398, 410. See also Sunday §§ 19- 
23, 29-54. 


83. Commonwealth v. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 142, 58 A.L.R. 1027; 
Commonwealth v. Nesbit, 34 Pa. 398, 
410; Commonwealth v. Sesqui-Centen- 
nial Exhibition Ass’n, 8 Pa.Dist.&Co. 
77, 85. See also Sunday §§ 19-54. 


84. See Sunday §§ 19, 23. 


85. Miller’s Appeal, 6 A. 715, 113 
Pa. 459, 466; Cassell v. Cooke, 8 Serg. 
&R. (Pa.) 268, 289, 11 Am.D. 610; Ho- 
gan v. Jackson, Cowp. 299, 302, 98 Re- 
print 1096. 


“Temporal estate’ equivalent see 62 
C.J. p 308 note 23 [b]. 


86. Farish v. Cook, 78 Mo. 212, 220, 
47 Am.R. 107 (as limited to person- 
alty); Wright v. Shelton, 18 Jur. 445, 
446 (as not limited to personalty). 


87. Shippey v. Eastwood, 9 Ala. 
198, 199; Smith v. Sparrow, 4 Bing. 
84, 89, 13 E.C.L. 411, 130 Reprint 700. 

88. Anderson yv. Gibson, 157 N.E. 
377, 116 Ohio St. 684, 692, 54 A.L.R. 


92. 
89. See Charities § 39 text and note 
78 (as not charitable enterprise). 


90. See Wear, 68 C.J. p 81; Wear- 
ing Apparel 68 C.J. p 81. 


91. See Wear 68 C.J. p 81 text and 
notes 1-3. we we: ‘ 
92. Richardson v. Lawrence, 20 F. 


Cas.No. 11,785, 1 Blatchf. 501, 502. 


[a] Within tariff acts.—(1) “A 
distinction has always been recogniz- 
ed and acted upon in the collection of 
the revenue, between articles ‘worn’ 
by men, women, and children, and 
those ‘carried.’ An article ‘worn’ ap- 
pears to have been understood, as the 
term properly imports in a strict 
philological sense, as intended to des- 
ignate some article of clothing or 
raiment—some garment used or worn 
upon the person as distinguished from 
an article carried or used about the 
person for convenience or ornament.” 
Richardson v. Lawrence, 20 F.Cas.No. 
T7350 Selatentie 501. 502..1C2)u aA 
hat, coat, or shoe, is an article ‘worn,’ 
in the proper sense of the word; but 
a cane, snuff-box, or lady’s fan, is, 
properly speaking, an article not worn 
but carried.” Richardson v. Law- 
rence, supra. 


93. See Wear 68 C.J. p 81 text and 
note 4, 


94. See cases infra notes 95-97. 


95. Regenstein v. City of Atlanta, 
25 S.E. 428, 98 Ga. 167, 168, 169. 


96. Regenstein v. City of Atlanta, 
supra. . 


97. Regenstein 
supra. 


98. Webster New Int. D. See Mar- 
eeeu v. Blackshire, 44 Iowa 475, 477, 
78. 


99. Marshall vy. Blackshire, supra 
[quot Johnson v. McConnell, 22 P. 
219, 80 Cal. 545, 551}. See also Ani- 
mals § 334 (liability of owner of dog 
who worries Sheep), §§ 497, 498 (jus- 
tification for: killing dog worrying 


v. City of Atlanta, 


sheep). 
1. Johnson v. McConnell, 22 P. 219,' 
80 Cal. 545, 551; Marshall v. Black- 


shire, 44 Iowa 475, 477. 


2. Marshall v. Blackshire, supra 
[quot Johnson v. McConnell, 22 P. 219, 
80 Cal. 545, 551). 


3. Campbell v. 
(Pa-) 82, 83. 


4 Johnson v. McConnell, 22 P. 219, 
80 Cal. 545, 550. 


5. People v. Board of Education of 
Dist. 24, 92 N.H. 251, 245 Ill. 334, 339, 
29 L.R.A.N.S. 442, 19 Ann.Cas. 220. 


Brown, 1 Grant 


6. People v. Smith, 180 N.E. 891, 
259 N.Y. 48. 


7. See Constitutional Law §§ 450-— 
457 (constitutional guaranty of free- 
dom of worship or religious liberty); 
Disturbance of Public Meetings §§ 1— 
21; Mandamus § 342 (mandamus -to 
prohibit sectarian instruction or ex- 
ercises in public school); Municipal 
Corporations § 3886 (use of street by 
Salvation Army for worship); Schools 
and School Districts § 482 (use of 
public school] buildings for worship), 
§ 1070 (religious exercises, worship, 
or influence in public schools); Tax- 


ation §§ 562-564 (exemption of prop- 


erty used for worship). See also 
Prayer 49 C.J. p 1317; Religion 53 C. 
Je p 1295° Religious, 53° CU p 1296. 
Religious Societies 54 C.J. pl. 


“Public worship” See Public § 99. 
“Religious worship” see Religious 
9. 


8. Webster New Int. D. [quot Peo- 
ple v. Smith, 255 N.Y.S. 528, 531, 142 
Mise. 769]. 


9. Webster D. [quot People v. 
Board of Education of Dist. 24, 92 
N.E. 251, 245 Ill. 334, 338, 29 LAR.A. 
N.S. 442, 19 Ann.Cas. 220; In re Walk- 
er, 66 N.E. 144, 200 MJll. 566, 5725 
Hamsher v. Hamsher, 23 N.E. 11238, 
132 Ill. 273, 285, 8 L.R.A. 556; State v. 
District Board ef School Dist. No. 8, 
44 N.W. 967, 76 Wis. 177, 212, 20 Am. 
S.R. 41, 7 L.R.A. 330 (also quot Im- 
perial D.)]; People v. Smith, 255 N.Y. 
S. 528, 531, 142 Misc. 769. 


[a] Specific definition under Prot- 
estant sect.—In discussing the force 
of the word in relation to a church 
corporation “organized for the pur- 
pose of public worship according to 
the rules and observances of the Pro- 
testant Episcopal Church,” the court 
said: “Worship in that church is con- 
sequently the act of paying honor, re- 
ligious reverence, homage and adora- 
tion to the God of the Bible.” In re 
Walker, 66 N.E. 144, 200 Ill. 566, 578. 


10. Worcester D. [quot People v. 
Board of Education of Dist. 24, 92 N. 
EB. 251, 245 Ill. 334, 339, 29 L.R.A-N.S. 
442, 19 Ann.Cas. 220; State v. District 
Board of School Dist. No. 8, 44 N.W. 
967, 76 Wis. 177, 212, 20 Am.S.R. 41, 
7 L.R.A: 330]. 


11. Webster D. [quot People v. 
Board of Education of Dist. 24, 92 N. 
BH. 251, 245 Ill. 334, 838, 29 L. R.A. NiS. 
442, 19 Ann.Cas. 220; In re Walker, 
66 N.E. 144, 200 Ill. 566, 572; Ham- 
sher v. Hamsher, 23 N.E. 1123, 132 
Ill. 278, 285, 8 L:.R.A..556; State v. 
District Board of School Dist. No. 8, 
44 N.W. 967,76 Wis. 177, 212, 20 Am. 
S-R. 41, 7, L°R.A. 330}; People v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


WORSHIP 


showing reverence for the Divine Being;'? a reli- 
gious act of reverence ;!* exhortation to obedience to, 
or the following of, the mandates of a Divine Be- 
ing;'* honor and homage rendered to God;!® honor 
paid to the Supreme Being or by heathen nations to 
their deities;+® religious reverence and homage;1" 
the honor which is due in a peculiar sense to God ;18 
and in this sense, it has been distinguished from 
“public worship.”!® It has been said that worship 
consists in adoration, confession, prayer, thanksgiv- 
ing, and the like,?° in the performance of all those 
external acts and the observance of all those rites and 
ceremonies in which men engage with the professed 
and sole view of honoring God,?! and supremely in 
making Him the object of our affection, and render- 
ing to Him our supreme obedience,” and that it in- 
cludes any and every mode of worshipping Almighty 
God,?* such as prayer, praise, thanksgiving;?4 and 
in the ordinary church meeting the congregation is 
regarded as engaged in religious worship while listen- 


Smith, 255 N.Y.S. 528, 531, 142 Misc.) 41, 7 L.R.A. 330]. 
769. 


“Confession” 12 C.J. p 418. 
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ing to a sermon, reading the holy scriptures or hear- 
ing them read, or engaged in singing;?° but it has 
been held that worship does not include healing for 
compensation,?® or preaching atheism.** 


Phrases: “Act of public worship,”?® “any form of 
worship,’”?® “exhortation to worship,’’?° “place of 
worship,’’*! “public worship,’’?? “religious profession 
and worship,’’** “religious worship,’** “vocal wor- 
ship,”*®® and “worship of God.”?® 


[§ 3] 3. In Nonreligious Sense. Civil defer- 
ence;*7 courtesy or reverence paid to merit or 
worth;?® honor; respect.°® 


[§ 4] B. As Verb. To adore;*® to pay divine 
honors to;4! to perform religious exercises in honor 
of ;42 to reverence with supreme respect and venera- 
tion ;48, to venerate.*+# 


Phrases: “Statedly worship;”45 also “worship- 
ping assembly.”*® 


28. People v. Smith, 255 N.Y.S. 528, 
531, 142 Misc. 769. 


29. Hamsher v. Hamsher, 23 N.E. 


“God” 28 C.J. p 711. 


12. People v. Smith, 180 N.E, 891, 
259 N.Y. 48. 


13. Worcester D. [quot People v. 
Board of Education of Dist. 24, 92 N. 
B. 251, 245 Ill. 334, 339, 29 L.R.A.N.S. 
442, 19 Ann.Cas. 220; State v. Dis- 
trict Board of School Dist. No. 8, 44 
N.W. 967, 76 Wis. 177, 212, 20 Am.S.R. 
41,7 L.R.A. 330]. 


14. ents v. Smith, 180 N.E. 891, 
259 N.Y. 48. 


15. Bouvier L. D. [quot People v 
=e 255 N.Y.S. 528, 531, 142 tise 
Hg . 


16. Worcester D. [quot People v. 
Board of Education of Dist. 24, 92 N. 
EB. 251, 245 Ill. 334, 339, 29 L.R.A.N.S. 
442, 19 Ann.Cas. 220; State v. Dis- 
trict Board of School Dist. No. 8, 44 
MeeVee or, 16° Wis. 177; 212, 20, Am, 
S.R. 41, 7 L.R.A. 330]. 


17. Webster D. [quot People v. 
Board of Education of Dist. 24, 92 N. 
Hiv 251, 245 Til. 334, 338, 29 L.R.A.N.S. 
442, 19 Ann.Cas. 220; In re Walker, 
66 N.B. 144, 200 11]. 566, 572; Hamsher 
v. Hamsher, 23 N.B. 1123, 132 Ill. 273, 
285, 8 L.R.A. 556; State v. District 
Board of School Dist. No. 8, 44 N.W. 
967, 76 Wis. 177, 212, 20 Am.S.R. 41, 
7 L.R.A. 330]; Webster New Int. D. 
[quot People v. Smith, 255 N.Y.S, 528, 
531, 142 Mise. 769]. 


18. 1 Dwight Theol. p 555 [quot 
State v. District Board of School Dist. 
No. 8, 44 N.W. 967, 76 Wis. 177, 212, 
20 Am.S.R. 41, 7 L.R.A. 330]. 


19. In re Walker, 66 N.E. 144, 200 
Ill, 566, 572. See Hamsher v. Ham- 
sher, 23 N.E. 1123, 132 Ill. 273, 285, 8 
L.R.A. 556. 


[a] In cons tax exemption 
statute the court, after quotin 
al of Webster’s definitions o 
ship,” said: ‘““‘Worship as there defined 
may be that of an individual, and 
for that reason, if not for others, the 
definition of the word is not sufficient- 
ly comprehensive to be accepted as a 
definition of the term ‘public worship’ 
= alert in the statute under considera- 
tion.’”” In re Walker, 66 N.E. 144, 200 
Ill. 566, 572. 


See also Taxation §§ 562-564. 
“Public worship” see Public § 99. 


20. Imperial D. [quot State v. Dis- 
trict Board of School Dist. No. 8, 44 
N.W. 967, 76 Wis, 177, 212, 20 Am.S.R. 


“Prayer” 49 C.J. p 1317. 


21. Worcester D. [quot People v. 
Board of Education of Dist. 24, 
92 N.E. 251, 245 Ill. 334, 339, 29 L.R.A. 
N.S. 442, 19 Ann.Cas. 220; State v. 
District Board of School Dist. No. 8, 
44 N.W. 967, 76 Wis. 177, 212, 20 Am. 
SiR 44,7 TAS 330]. 


[a] “Devotional, religious exercis- 
es constitute worship.” People v. 
Board of Education of Dist. 24, 92 N. 
BE. 251, 245 Ill. 334, 339, 29 L.R.A.N.S. 
442, 19 Ann.Cas. 220. 


22. 1 Dwight Theol. p 555 [quot 
State v. District Board of School Dist. 
No. 8, 44 N.W. 967, 76 Wis. 177, 212, 
20 Am.S.R. 41, 7 L.R.A. 330]. 


23. State v. District Board of 
School Dist. No. 8, supra. See People 
vy. Smith, 180 N.E. 891, 259 N.Y. 48. 


[a] May take many forms.— 
“Many are the ways of approach, and 
varied are the methods of showing 
this reverence, but even the societies 
for the advancement of social welfare 
find incentive in carrying out what 
is interpreted as a divine purpose or 
will.” People v. Smith, 180 N.E. 891, 
259 N.Y. 48. 


24. People v. Board of Education 
of Dist. 24, 92 N.E. 251, 245 Ill. 334, 
339, 29 L.R.A.N.S. 442, 19 Ann.Cas. 
220. 


[a] “Prayer is a chief part of wor- 
ship.” People v. Board of Education 
of Dist. 24, 92 N.E. 251, 245 Ill. 334, 
339, 29 L.R.A.N.S. 442, 19 Ann.Cas. 
220; People v. Smith, 255 N.Y.S. 528, 
531, 142 Misc. 769; State v. District 
Board of School Dist. No. 8, 44 N.W. 
967, 76 Wis. 177, 212, 20 Am.S.R. 41, 
7 L.R.A. 330. 


25. People v. Board of Education 
of, Dist. 24,92, NE. 251,245 Tl. 334, 
oa 29 L.R.A.N.S. 442, 19 Ann.Cas. 


“Reading the Bible and sing- 
ing may be worship.” People v. Board 
of Education of Dist. 24, 92 N.B. 
251; 245 Ill. 334, 339, 29 LAR.A.N:S. 
442, 19 Ann.Cas. 220; State v. District 
Board of School Dist. No. 8, 44 N.W. 
967, 76 Wis. 177, 218, 20 Am.S.R. 41, 7 
L.R.A. 330. See also Schools and 
School Districts § 482. 


26. State v. Buswell, 58 N.W. 728, 
40 Neb. 158, 169, 24 L.R.A. 68. 


27. People v. Smith, 180 N.E. 891, 
892, 259 N.Y. 48. 


[a] 


1123, 132 Ill. 273, 285, 8 L.R.A. 556. 


30. eae v. Smith, 180 N.E. 891, 
259 N.Y. 48. 


31. State v. District Board of 
School Dist. No. 8, 44 N.W. 967, 76 
oF 177, 213, 20 Am.S.R, 41, 7 LRA. 


32. See Public § 99. 


33. Ill. Const. (1870) art 2 § 3 
[quot People v. Board of Education 
of Dist. No. 24, 92 N.E. 251, 245 Ill. 
334, 338, 29 L.R.A.N.S. 442, 19 Ann.Cas. 
220; In re Walker, 66 N.E. 144, 200 
Ill. 566, 572]. 


34. See Religious § 9. 


35. Worcester D. [quot State v. 
District Board of School Dist. No. 8, 
44 N.W. 967, 76 Wis. 177, 212, 20 Am. 
SRA], 7 R.A.7330]. 


36. State v. District Board of 
School Dist. No. 8, supra. 


37. Webster New Int. D. [quot 
People v. Smith, 255 N.Y.S. 528, 531, 
142 Misc. 769]; Worcester D. Lquot 
State v. District Board of School Dist. 
No. 8, 44 N.W. 967, 76 Wis. 177, 212, 
20 Am.S.R. 41, ria EUAN. 330]. 


38. Webster New Int. D. [quot 
People v. Smith, 255 N.Y.S. 528, 531, 
142 Misc. 769]. 


39. Webster New Int. D. [quot 
People v. Smith, supra]; Worcester 
D. [quot State v. District Board of 
School Dist. No. 8, 44 N.W. 967, 76 
aon 177, 212, 20 Am.S.R. 41, 7 LRA 


40. Webster New Int. D. [qu 
People v. Smith, 255 N.Y.S. 528, aL 
142 Misc. 769]. 


41. Webster New Int. D. [quot 
People v. Smith, supra]. 

42. Webster New Int. D. [quot 
People v. Smith, supra]. 

43. Webster New Int. D. [quot 
People v. Smith, supra]. 

44. Webster New Int. D. [quot 
People v. Smith, supra]. 

45. State v. District Board of 


School Dist. No. 8, 44 N.W. 967, 76 
ve LIT 218;" 20 Am.S.R, Ad), Tea AS 


46. Martin v. State, 6 
(Tenn.) 234; State v. Stuth, 39 P. 
665, 11 Wash. 423, 426. See also Dis- 
turbance of Public Meetings §§ 4-11. 


Baxt. 
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WORSTED.*? 


merc 
Phrases: 


and “worsted, wool and cotton.”°° 


[§ 2] B. Used Adjectively. As an adjective, con- 
sisting of worsted, or made of worsted yarn.®* 


“ Worsted’ bindings,”’>*® “worsted dress 
goods, 759 “worsted goods,”®° “worsted shawls,’¢4 


Phrases: 


47. See also Wool, 
Woolen, ante p 18. 


48. Elliott v. Swartwout, 10 Pet. 
(U.S.) 137, 150, 9 L:Ed. 373. 


49. Century D. [quot U. 
Klumpp, 18 S.Ct. 311, 169 us: "209, 
212, 42 L.Ed. 720]. 


“Thread” 62 C.J. p 927. 
“Yarn” post p 1647. 


50. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 491, 66 L.Ed. 729. 


U. S. v. Klumpp, 18 S.Ct. 311, 
16" U.S. 209, 213, 42 L.Ed. 720 [cit 
Seeberger v. Cahn, 11S S:Ct. 2852137 
U.S. 95, 96, 34 L.Ed. 599]. 


52. U.S. v. Klumpp, 18 S.Ct. 311, 
169 U.S. 209, 212, 42 L.Ed. 720; Whit- 
ing v. Bancroft, 29 F.Cas.No, 17,575, 
1 Story 560, 565. See Seeberger v. 
Cahn, 11 S.Ct. 28; 187 U.S. 95, 96, 34 
L.Ed. 599; Cohn v. Seeberger, 30 &. 
425, 426. 


53. Elliott v. Swartwout, 10 Pet. 
(U.S.) 1387, 158, 9 L.Ed. 378. 


54. U.S. v. Klumpp, 18 S.Ct. 311, 
169 U.S. 209, 214, 42 L.Ed. 720; See- 
berger v. Cahn, 11-$Ce 28, 137 U.S. 
95, 97, 34 L.bd.. 599; Cohn v. Seeberg- 
er, 30 F. 425. 


[a] “Manufactures of wool” dis- 
tinguished.—In applying Tariff Act 
March 3, 1883 c¢ 121 schedule K (22 
St. at L. pp 508, 509), the court said: 
“Though worsted is doubtless a 
product of wool, and might in some 
aspects be considered a manufacture 
of wool, yet manufactures of worsted 
being subjected by the second para- 
graph to different duties from those 
imposed by the first paragraph on 
manufactures of wool, it necessarily 
follows that a manufacture of worst- 
ed cannot be considered as a manu- 
facture of wool, within the meaning 
of this statute.’’ Seeberger v. Cahn, 
it S:Ct28)) 137 eU.se 00,00 lok a. 
599 [quot U. S. v. Klumpp, 18 S.Ct. 
311, 169 U.S. 209, 214, 42 L.Ed. 720]. 
To same effect Cohn v. Seeberger, 30 
FF. 425, 426. 


55. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 490, 492, 66 L.Ed. 729. 


56. Federal Trade Commission y. 
Winsted Hosiery Co., supra. 


By Centiryv, Dis favoty U.S, vs 
Klumpp, 18 S.Ct. 311, 169 U.S. 209, 
212, 42 L.Ed. 720]. 


ante p 20; 


For later cases, developments and changes in the law see 


{6 1] A. As Noun. As a noun, 
primarily and popularly, a material made out of wool, 
by combing, whereby it becomes a distinct article, 
and one well known in commerce ;*® 
woolen yard or thread, spun from long-staple wool 
which has been combed, and in the spinning is twisted 
harder than is usual;*® a yarn or fabrie made whol- 
ly of wool;®° cloths popularly known as “diagon- 
als;”®1 wool spun and twisted in a particular man- 


“Manufactures of silk and worsted,”>? 
“manufactures of worsted,’>* “Natural Worsted, 


WORSTED—WORTH 


“worsted 


: WORT.*® 
a variety of 


stockings,’’®? 
“worsted suspenders,”’®* and “worsted yarns. 


“worsted stuff goods,”®* 


265 


Essentially a dilute solution of sugar, 
which by fermenting produces alcohol and carbon 
dioxide ;®? liquid malt extract or malt syrup in solu- 
tion;°8 mash®® after the malt, or other active ingre- 
dient, has been added;*° the liquid product from the 
brewing of barley alone or barley in combination 
with other cereals;7+ 


the sweet infusion of malt 


which ferments and forms beer;7? wash.*? 
~ 


Phrases: 


9955 


“Fermented wort,”74 “mash, wort and 
wash,”7*® “mash, wort, or wash fit for distillation,”’® 


and “wort, malted syrup, or malted extract.”77 


WORTH."® 


58. Whiting v. Bancroft, 29 F.Cas. 
me "ee 575, 1 Story 560, 565. 


U. S. v. Klumpp, 18 S.Ct. 311, 
169" U.S. 209, 216, 42 L.Ed. 720. 


[a] Tnelnges in “manufactures of 
wool.’v—U. Klumpp, 18 S.Ct. 311, 
169 U.S. 208, 212, 21 Gedo May 720; 


60. U. S. v. Klumpp, supra. 
[a] Held “manufacture of wool.” 
—U. S. v. Klumpp, 18 S.Ct. 311, 169 


U.S. 209, 212, 42 L.Ed. 720. 


61. Elliott v. Swartwout, 10 Pet. 
(U.S.) 137, 153, 9 L.Ed. 373. 


[a] Held not “manufactures of 
wovl.’”—Elliott v. Swartwout, 10 Pet. 
(U.S.) 187, 153, 9 L.Ed. 373. 


62) Century De iduotesu. s Sie Vv. 
Klumpp, 18 S.Ct. 311, 169 U.S. 209, 
212, 213, 42 L.Ed. 720 (illustrating 
use of “worsted” as adjective) ]. 


63. U.S. v. Klumpp, supra; Elliott 
v. Swartwout, 10 Pet. (U.S.) 137, 153, 
9 L.Ed. 873; U. S. v. Clark, 25 F.Cas. 
No. 14,813, 5 Mason 80, 32; Whiting 
v. Bancroft, 29 F.Cas.No. 17,575, 1 
Story 560, 565. 


[a] “Manufactures of wool” dis- 
tinguished.—U. S. v. Clark, 25 F.Cas. 
No. 14,813, 5 Mason 30, 32. 


64. Elliott v. Swartwout, 10 Pet. 
(U.S 137, 150; (9s 373 


[a] Held not “manufactures of 
wool.”—Elliott v. Swartwout, 10 Pet. 
hei RYO a Wiey Se aa Lote 6 OES 


Wass Klumpp, 18 S.Ct. 311, 
169 ms. 209, 212, 42 L.Ed. 720; Whit- 
ing v. Bancroft, 29 F.Cas.No. 17,575, 
1 Story 560, 565. 


[a] “Woolen yarns” distinguished. 
—The fundamental distinction “rests 
in the crossing and interlacing of the 
fibres in preparing woollen yarn,—an 
operation confined to this alone among 
all the textiles, while for worsted 
yarn the fibres are treated, as in the 
case of all other textile materials, by 
processes designed to bring them in- 
to a smooth, parallel relationship 
with each other.” 24 Encyclopedia 
Brit. p 658 [quot U. S. v. Klumpp, 18 
Se $11, 169 U.S. 209, 212, 42 L.Ed. 


66. See also Intoxicating Liquors 
§§ 195, 196; Mash 38 C.J. p 1383; 
Wash 6. 


67. Webster D. [quot Neal v. 
State, 242 S.W. 578, 154 Ark. 324, 327]. 


“Sugar” 60 C.J. p 993. 


[§ 1] A. As Noun. It has been said 
that the word has a common use And meaning which 
is clearly understood.?® 
or the sum of the qualities,’! of a thing which gives 


“Worth” is the quality,®° 


68. Secretary of State v. Potter, 
33 N.W. 380, 252 Mich. 460, 465. 


“Malt” 38 C.J. p 520. 


69. Webster D. [quot Neal v. State, 
242 S.W. 578, 154 Ark. 324, 327]. ~See 
also cases infra note 70. 


“Mash” 38 C.J. p 1383. 


70. Pack vy. State, 241 P. 390, 116 
Or. 416, 422 [cit Webster D]. 


[a] “Mash” contrasted.—In con- 
struing L. (1923) p 46 § 2, prohibiting 
possession of “mash,” “wort,” and 
“wash” fit for manufacture of liquor, 
the court said: ‘‘According to Web- 
ster’s Dictionary, ‘mash’ is the mixed 
ingredients reduced to a pulp; ‘wort’ 
is the mash after the malt, or other 
active ingredient, has been added, 
either before or during fermentation.” 
co v. State, 241 P. 390, 116 Or. 416, 


71. Secretary of State v. Potter, 
233 N.W. 380, 252 Mich. 460, 465. 


[a] “Hence any similar liquid in 
incipient fermentation.” Webster D. 
[quot Neal v. State, 242 S.W. 578, 154 
Ark. 324, 327]. 


72. Webster. _D. 
State, supra]. 


73. Webster D. [quot Neal v. 
State, supra]. See Pack v, State, 241 
P. 390, 116 Or. 416, 422. 


“Wash” see Wash § 6. 


74. Webster D. [quot Neal v. 
State, 242 S.W. 578, 154 Ark. 324, 327]; 
rea State, 241 P. 390, 116 Or. 416, 


75. Pack v. State, supra. 
Intoxicating Liquors § 1 


76. Ark. Acts: (1921) ANo. 3245800 
[quot Neal v. State, 242 S.W. 578, 154 
anes Eby 326]; Or. Gen. L. (1923) ce 

§ [quot Pack v. State, 241 P. 
390, 116 Or. 416, 418]. 


77. Secretary of State v. Potter, 
233 N.W. 380, 252 Mich. 460, 464. 


78. 


[quot Neal v. 


See also 


See also Valuation 66 C.J. p 
417; Worthy post. 


79. Sappington v. St. Joseph Town 
nae Fire Ins. Co., 77 Mo.App. 270, 


80. McLane vy. Pittsburg Rys. Co., 
79 A.-237; 238, 230 Pa: 29; 


81. Duke v. City of Anniston, 60 
So. 447, 449, 5 Ala.App. 348. 


Annotations, same title and section number. 


WORTH—WORTHLESS 


it value, an actual,®? cash,®? pecuniary,®‘ real,*® or 
reasonable,®* value, some value,’ not a mere nominal 
value. Among the things comprising “worth” are 
compensation,®® cost,°® price,®! the money a thing 
will bring,®? or what it can be sold for.®* 


Phrases: “A man or woman of worth,”®4 “£1000 
worth of shares,’®> “present worth,”°* “present 
worth of pain,”®* “ ‘price’ or ‘worth,’ ”°® “reasonable 
worth or value of . . . to the district,”®® “the 
worth of atiything,”? “worth in money,”? and “worth 
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Phrases: “Is worth [named amount],”° “not 
worth to exceed the sum of,’’? “shares were not worth 
£1000,” “to be worth not less than . . [stat- 
ed sum],”® “wagon . . . worth sixty dollars,”?° 
“what the building was worth,”11 “what .. . 
the pain and suffering . . . are worth,”}? 
“worth any more money,’’!? and “worth the amount 
of the insurance thereon.”?*# 


WORTHLESS. A word of relative, and not abso- 
lute, signification,?> meaning “valueless.’’!® 


in the market.’”? 
[§ 2] B. As Adjective. 


gree.° 


82. McIlquham v. Taylor, [1895] 


1 Ch. 53, 64. 


83. Sappington v. St. Joseph Town 
Mut. Fire Ins. Co., 77 Mo.App. 270, 
271. 


“Cash value” 11 C.J. p 25. 


84. Duke v. City of Anniston, 60 
So. 447, 449, 5 Ala.App. 348. 


[a] Relation to “pecuniary value”’ 
discussed.—(1) “‘The word ‘worth’ in 
some connections means more than 
pecuniary value—as when we speak, 
for instance, of a man or woman of 
worth—nevertheless, when used in 
law, it means that ‘sum of valuable 
qualities which renders a thing val- 
uable and useful’ expressed in the 
current medium of exchange.” Duke 
v. City of Anniston, 60 So. 447, 449, 
5 Ala.App. 348. (2) ‘‘When we say 
that a man’s right arm is of great 
worth to him, we may have an idea 
entirely foreign to that of pecuniary 
value. If, however, that man’s arm, 
through the negligence of another, is 
destroyed, and the worth of that arm 
to that man becomes a question for 
legal determination, then the idea of 
money compensation, and only that 
idea, is in the mind of the court, [that 
is] its value or worth, expressed in 
money.’’ Duke vy. City of Anniston, 
supra. 


“Pecuniary” 48 C.J. p 778. 


85. eIlquham vy. Taylor, [1895] 1 
Ch. 53, 64 


“Real value” see Real § 18. 


86. See School Dist. No. 46 in Ly- 
on County v. Lund, 33 P. 595, 51 Kan. 
731, 736. 


‘Reasonable value” see Reasonable 
§ 3 text and note 76. 


87. Scruggs & Echols v. Riddle, 
54 So. 641, 171 Ala. 350, 365; Duke v. 
City of Anniston, 60 So. 447, 449, 5 
Ala.App. 348; School District No. 46 
in Lyon County v. Lund, 33 P. 595, 
51 Kan. 731, 736. 


“Value” 66 C.J. p 418. 


88. McIlquham y. Taylor, 
1 °Ch..53, 64. 


89. Herb v. Hallowell, 154 A. 582, 
585, 304 Pa. 128; McLane v. Pitts- 
burg hys. Cone 9) FAS 237,223: 8 502230 
Pa. 29. 


{a] “Compensation” compared.— 
McLane v. Pittsburg Rys. Co., 79 A. 
Zany 258), 280nra, 29. 


[b] Difficult to distinguish from 
“compensation.”—In discussing the 
relative accuracy of the use of fhe 
words “worth” and “compensation” 
in instructions on the measure of 
damages for pain and suffering, the 
court said: “While the use of the 
word ‘worth’ . has been 
condemned and the use of the word 
‘compensation’ has been approved 


[1895] 


Furnishing an equivalent 
for;* having worth, esteem, or value in a given de- 


Phrases: 


[citing cases] . we believe that 
only a philologist would appreciate 
the difference between the word ‘com- 
pensation’ and the word. . S 
‘worth.’”’ Herb v. Hallowell, 154 A. 
582, 585, 304 Pa. 128. 


“Compensation” 12 C.J. p 229. 


90. McLane vy. Pittsburg Rys. Co., 
T9 AL 28%, 299, 200) Par 29. 
“Cost” 144 C.J. p 1433. 


91. Scruggs & Echols v. Riddle, 54 
So. 641, 171 Ala. 350, 367; Herb v. Hal- 
lowell, 154 A. 582, 585, 304 Pa. 128; 


McLane v. Pittsburg Rys. Co, 79 
A. 237, 238, 230 Pa. 29: 
[a] “Price” distinguished.— 


Scruggs & Echols v. Riddle, 54 So. 
641, 171 Ala. 350, 365. 


“Price” 49 C.J. p 1344. 


92. Commonwealth v. Edgerton 
Coal Co., 30 A. 125, 164 Pa. 284, 302. 


93. Mayor, etc., of Baltimore v. 
Latrobe, 61 A. 203, 101 Md. 621, 629; 
Mayor, etc., of Baltimore y. Rice, 21 
A. 181, 73 Md. 307, 311. 


94. Duke v. City of Anniston, 60 
So. 447, 449, 5 Ala.App. 348 (as illus- 
trating when ‘‘worth”’ does not mean 
“pecuniary value’’). 


95. MclIlquham yv. Taylor, [1895] 1 
Ch. 53, 64. 


[a] At market value.—A covenant 
to transfer ‘‘£1000 worth of shares” 
held to mean “£1000 worth in the 
market” and not shares to the nominal 
(par) value of £1000. MclIlquham v. 
Taylor, [1895] 1 Ch. 53, 64. 


ee See Present § 3 text and note 


97. McLane v. Pittsburg Rys. Co., 
VIVAL 23 238 0250 Par 29: 


98. Herb v. Hallowell, 154 A. 582, 
585, 304 Pa. 128. 


99. School District No. 46 in Lyon 
peas v. Lund, 33 P.-596,°51 Kan. 
31, 5 


1. Commonwealth y. Edgerton 
Coal Co., 30 A, 125, 164 Pa. 284, 302. 


2. Duke v. City of Anniston, 60 So. 
447, 448, 5 Ala.App. 348. 


3. Gilmore v. Central Maine Pow- 
er Co., 145 A. 187, 138, 127 Me. 522. 


[a] “Walue” distinguished.—Gil- 
more v. Central Maine Power Co., 145 
A. 137, 138, 127 Me. 522. 


4. Webster New Int. D. [quot 
Herb v. Hallowell, 154 A. 582, 585, 304 
Pa. 128]. 


5. Century D. See Brown  v. 
Sayles, 27 Vt. 227, 232; McIlquham v. 
Taylor, [1895] 1 Ch. 53, 64. See also 
cases infra, this section. 


[a] As descriptive of property to 
which it relates. Anders y. Ellis, 87 
N.C. 207, 208. 


tained to be worthless,’’® 
“worthless debts,”*° “worthless for any purpose 


“Absolutely worthless,”1* “debts ascer- 


“worthless debt,’’1® 


“Worth” as noun see supra § 1. 
6 See cases infra this note. 


[a] Common meaning of phrase.— 
(1) “When a man, in common par- 
lance, says that a particular plan- 
tation is ‘worth’ ten thousand dol- 
lars, he means that the value of that 
plantation is ten thousand dollars. 
When he says that A is worth a mil- 
lion dollars, he means that the value 
of A’s property is a million dollars.” 
Duke v. City of Anniston, 60 So. 447, 
449, 5 Ala.App. 348. (2) “When one 
asserts in common parlance that a 
piece of property is worth a certain 
sum, he is thereby understood to 
mean and refer to the cash value.” 
Sappington v. St. Joseph Town Mut. 
Fire Ins. Co., 77 Mo.App. 270, 271. 


7. Colburn vy. United States, 223 F. 
590, 593,-139 C.C.A. 136. 


8 McIlquham v. Taylor, 
I '@h* (535163; 


9. Anders v. Ellis, 87 N.C. 207, 208. 


yaa Brown vy. Sayles, 27 Vt. 227, 


11. School District No. 46 in Lyon 
County: Ve, Lainds330P.7" 595, (515 Kan: 


12. Herb v. Hallowell, 154 A. 582, 
584, 304 Pa. 128. 


13. Duke v. City of Anniston, 60 
So. 447, 449, 5 Ala.App. 348. 


14. Sappington vy. St. Joseph Town 
ee Fire Ins. Co., 77 Mo.App. 270, 


15. Colburn v. U. S., 223 F., 590, 
5938, 139 C.C.A. 186 (dependent on pur- 
pose or use). 

16. Central of Georgia R. Co. v. 
pest: 82 S.E. 310, 14 Ga.App. 738, 


[1895] 


“Valueless” 66 C.J. p 424. 


17. Colburn v. U. S., 223 F. 590, 
593, 189 C.C.A. 136; Central of Geor- 
gia R. Co. v. Cooper, 82 S.E. 310, 14 
Ga.App. 738, 741. 


[a] “Totally valueless” equiva- 
lent.—Central of Georgia R. Go. vy. 
mite 82 S.E. 310, 14 Ga.App. 738, 


[b] “Worthless for any purpose 
whatsoever” equivalent.—Colburn v. 
U. S., 223 F. 590, 598, 139 C.C.A. 136. 


18. Deeds v. Commissioner of In- 
ternal Revenue, 47 F.(2d) 695, 697; 
Wadsworth Mfg. Co. v. Commission- 
er of Internal Revenue, 44 F.(2d) 


162, (633) Porter vy, U.S. 27 Bice) 
882, 884; Electric Reduction Co. v. 
Lewellyn, 11 F.(2d) 498, 494. See 


also Internal Revenue § 89. 


IOs Porter W..U. Sine th 2G) see 
884; Electric Reduction Co. v. Lewel- 
lyn, 11 F.(2d) 493, 494. 


20. Deeds vy. Commissioner of In- 
ternal Revenue, 47 F.(2d) 695, 697; 
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whatsoever,”2! and “worthless land.”?? 


WORTHY. The word has been said to be an ad- 
jective of common use, having a definite and precise 
meaning ;2% but also elastic in its meaning, accord- 
ing to the context in which used;?* and it may be 
defined as meaning deserving;?° meriting;?® virtu- 
ous, or of good standing.?? 


Phrases: “Subjects worthy of assistance, 
“worthy and deserving,”?® “worthy, deserving, poor 
white, American, Protestant, Democratic widows and 
orphans,’’®° “worthy of its name,’”’?? “worthy of pub- 
lie and charitable relief,”’*? “worthy students,”?* 
“worthy students about to enter the senior year,”** 
and “worthy students . to enable them to 
Payetheir wise, ttubtion.’72* 


WORTLE. A steel bar with several holes of di- 
minishing diameters through which wire is drawn ;*° 
also called a “draw-plate.”%7 


WOULD.?® 


WOUND.?® [§ 1] A. As Noun. A hurt;*® an 
abrasion, breach, or rupture of the skin or mucous 


28 


membrane;*! an injury to the body causing ait mie 


pairment of health or strength, or rendering the 
person more liable to contract disease or less able 
to resist its effects;42 any injury breaking or cutting 


a 


WORTHLESS—WOUND 


the skin;43 any lesion of the body.4* In medical ju- 
risprudence, any lesion of the body resulting from 
external violence, whether accompanied or not by a 
rupture of the skin or mucous membrane ;*° in this 
it differs from the meaning of the word when used in 
surgery, which is, a solution of the continuity of any 
of the tissues of the body, involving also the skin and 
mucous membrane of the part, caused by some ex- 
ternal agent, and not the result of disease.*® 


in criminal law, it has been said that itis often dif- 
ficult to determine what constitutes a “wound,”*? and 
that it has had two distinct interpretations given to 
it: The first, under the ordinary common-law in- 
dictments for homicide; the second under the Eng- 
lish and American statutes, making “wounding” spe- 
cifically indictable.4® When used in an indictment 
for homicide,*® or the like,®° it*is not a technical 
word, but one of common parlance, and is used ina 
popular sense ;>+ but where, however, the indictment 
is under a statute making “wounding” specifically 
indictable, the construction varies with the terms of 
the statute.°2 In the commission of crimes it has 
been held that a wound may consist of a breach of 
the skin, or of the skin and the flesh, produced by ex- 
ternal violence, even without effusion of blood;** 
a bruise;°* a huxt by violence,°® no matter with what 


Wadsworth Mfg. Co. vy. Commission- 
er of Internal Revenue, 44 F.(2d) 762, 
763; Porter v. U. S., 27 F.(2d) 882, 
884; Electric Reduction Co.-v. Lewel- 
lyn, 11 F.(2d) 493, 494. See also In- 
ternal Revenue § 89. 


2150'Colburn: voi. 28.5 
598, 189 C.C.A. 136. 
22. Colburn v, U. S., supra. 


23. Beardsley v. Bridgeport, 3 A. 
557, 558, 58 Conn. 489, 55 Am.R. 152. 


24. Kronshage v. Varrell, 97 N.W. 
928, 120 Wis. 161, 168. 


25. Century D. See Beardsley v. 
Bridgeport, 3 A. 557, 558, 53 Conn. 
489, 55 Am.R. 152. 


“Deserving” 18 C.J. p 969. 
26. Century D. 


27. Kronshage v. Varrell, 97 N.W. 
928, 120 Wis. 161, 168 (not necessarily 
50 meaning). 

“Good standing” see Good § 13. 

28. Kronshage v. Varreill, 97 N.W. 
928, 120 Wis. 161, 168. 

29. Beardsley v. Bridgeport, 3 A. 
557, 558, 53 Conn. 489, 55 Am.R. 152. 

30. Beardsley v. Bridgeport, supra. 

31. In re Hartung’s Estate, 160 P. 
782, 40 Nev. 262, 270. 

32. Kronshage v. Varrell, 97 N.W. 
928, 120 Wis. 161, 168. 


33. Summers v. Chicago Title & 
Trust Co., 167 N.E. 777, 779, 335 Il. 
564. 

@4. Summers y. Chicago Title & 
Trust Co., supra. 

35. Summers v. Chicago Title & 
Trust Co., supra. 


e6. Newman. v. U. S.,/159 EF. 123, 
124, 86 C.C.A. 511. See also Customs 
Duties § 32 note 17 [ce]. 


37. Newman vy. U.S., supra. 
“Draw-plate” 19 C.J. p 763. 
38. See Will § 4. 


223 F. 590, 


For later cases, developments and changes in the law see Annotations, 


§ 7; Shall § 9. 


“wight” interchangeable see May 
§ 7 notes 12 [a], 13 [b]. 

“Should” distinguished see Shall 
§ 9 text and note 20. 


“Should” interchangeable see Shall 
§ 9 text and note 14. 


39. See Accident Insurance § 80; 
Mayhem §§ 3-11. See also Bruise 9 
C.J. p 680; Contusion 13 C.J. p 844; 


Cut 17 C.J. p 688; Hurt 30 C.J. p 477; 
Injurer32 e@s5.- pi 16124.) Injury 32°C. S. 
p 512; Shoot 58 C.J. p 687. 


40. Bancroft v. Home Ben. Ass’n., 
28 N.E. 997, 120 N.Y. 14, 21, 8 L.R.A. 
68. 


“Hurt” 30 C.J. p 477. 


41. Fidelity & Casualty Co. of New 
York v. Thompson, 154 F. 484, 487, 
83° C'CLAL 324.91 1 R_ALNES. L069, 12 
Ann.Cas. 181 (describing this as “one 
of its well-recognized meanings’’). 


“Abrasion” 1 C.J. p 339. 
“Rupture” 54 C.J. p 1112. 


42. Bancroft v. Home Ben. Ass’n., 
a N.E. 997, 120 N.Y. 14, 21, 8 L.R.A. 
68. 


“Injury” 32 C.J. p 514. 


43. Shadock v. Alpine Plank-Road 
Cos 440iNjW.. 1585; 79) Mich. -7,, 11, ficit 
Montgomery v. Lansing City Electric 
R. Co., 61 N.W. 5438, 103 Mich. 46, 61, 
29 L.R.A. 287]. 


“Cutting” 17 C.J. p 689. 


44. Bouvier L. D.; Rapalje & L. 
L. D. [both quot Robinson v. Masonic 
Protective Ass’n., 88 A. 531, 532, 87 
Vt. 138, 47 L.R.A.N.S. 924 (also quot 
Thompson v. Loyal Protective Ass’n., 
132 N.W. 554, 167 Mich. 31, 39 [quot 
Mutual Life Ins. Co. of New York v. 
Schenkat, 62 F.(2d) 236, 238])]; Peo- 
ple v. Durand, 139 N.E. 78, 83, 307 Ill. 
611. 


“Sesion” 36 C.J. p 990. 
45. Century D. [quot Fidelity & 


See also May! Casualty Co. of New York v. Thomp- 


son, 154 F. 484, 486, 88 C.C.A. 324, 11 
L.R.A.N.S.. 1069, 12 Ann.Cas. 181]. 
See Mutual Life Ins. Co. of New York 
v. Schenkat, 62 F.(2d) 236, 238; Gat- 
lin v. State, 89 S.E. 345, 18 Ga.App. 
9; People v. Durand, 139 N.E. 78, 83, 
307 Ill. 611; Thompson v. Loyal Pro- 
tective Ass’n., 132 N.W. 554, 167 Mich. 
31, 39; Robinson v. Masonic Protec- 
tive Ass’n., 88 A. 531, 532, 87 Vt. 138, 
47 L.R.A.N.S. 924. See also Accident 
Insurance § 80. 


46. Bouvier L. D. [quot Robinson 
vy. Masonic Protective Ass’n., 88 A. 
531, 532, 87 Vt. 138, 47 U.R.A.N-S. 
924]; Century D. [quot Fidelity & 
Casualty Co. of New York v. Thomp- 
son, 154 F. 484, 486, 83 C.C.A. 324, 
11 L.R.A.N.S. 1069, 12-Ann.Cas. 181]. 


47. Commonwealth y. Gallagher, 
6 Metc. (Mass.)*565, 568. e 


48. 1 Wharton Cr. L. § 533 [quot 
Commonwealth v. Graff, 33 Pa.Co. 49, 
52]. See also Indictments and In- 
formations §§ 515, 518. 


ete See Homicide §§ 287, 293-295, 


50. See Assault and Battery § 220; 
Homicide §§ 323, 343 (assault with 
intent to kill). 


51. 1 Wharton Cr. L. § 533 [quot 
Commonwealth v. Graff, 33 Pa.Co. 49, 
52]; State v..Owen, 5 N.C. 452, .456, 
4 Am.D. 571: 


52. 1 Wharton Cr. L. § 533 [quot 
Commonwealth v. Graff, 33 Pa.Co. 49, 
eeu See also Assault and Battery § 


53. Bishop St. Crimes (2d ed.) p 
290 § 314 [quot State v. Foster, 101 
So.255,°-257, 156>la> 8915. Harris’ y. 
Commonwealth, 142 S.E. 354, 150 Va. 
580, 584, 58 A.L.R, 1816]. 


54. State v. Owen, 5 N.C. 452, 456, 
4 Am.D. 571; Commonwealth vy. Graff, 
83 Ba.Co::49,252: 


“Bruise” 9 C,J. p 680. 


55. Johnson D. [quot State v. 
Leonard, 22 Mo. 449, 451 (quot State 
v. Nieuhaus, 117 S.W. 73, 217. Mo. 


same title and section number, 


kind of weapon;5* an injury to the person by which 
the skin is broken,®” the whole skin, not the cuticle 
merely ;°> a recent solution of continuity in the soft 
parts;°® a separation of the whole skin.®° 


Phrases: 
“produced by a wound,’’®4 


and “wound less than maiming ;’’6? 


or wounds visible to the naked eye,’’®® “ ‘wounds’ in- 
flicted ‘with dangerous weapons,’ ”°® “ ‘wounds’ in- 
‘with intent to kill,’’’7° 
suffered in professional operations,”"+ and “wounds 


flicted . 


with a stick.’’?2 


[§ 2] B. As Verb. To cut, slash, or lacerate; to 
to injure;7 


damage; to hurt by violence; 


shoot.*4 


332, 347)]. 


56. State v. Owen, 5 N.C. 452, 455, 
4 Am.D. 571. See Commonwealth v. 
Graf, 83. Pa.Co. 49, 53;— Harris v: 
Commonwealth, 142 S.E. 354, 150 Va. 
580, 584, 58 A.L.R. 1316; State v. 
Coontz, 117 S.E. 701, 703, 94 W.Va. 
59; State v. Gibson, 68 S.E. 295, 67 
W.Va. 548, 550, 28 L.R.AN.S. 965. 


57. Anderson L. D. [quot Common- 
wealth v. Graff, 33 Pa.Co. 49, 51]; 
People v. Durand, 139 N.E. 78, 83, 307 
Ill. 611; State v. Henggeler, 278 S. 
IW: 743, 312, Mo. 15, 26 [quot Cyc]; 
Moriarty v. Brooks, 6 C.&P. 684, 686, 
25 E.C.L. 638, 172 Reprint 1419 {quot 
State v. Leonard, 22 Mo. 449, 451 
(quot State vy. Nieuhaus, 117 S.W. ios 
217 Mo. 332, 347)]. See Montgomery 
v. Lansing City Electric R. Co., 61 
N.W. 543, 103 Mich. 46, 61, 29 L.R.A. 
287; Shadock v. Alpine Plank-Road 
Co., 44 N.W. 158, 79 Mich..7, 11; State 
v. Owen, 5 N.C. 452, 456, 4 Am.D. 571; 
Harris v. Commonwealth, 142 S.E. 
354, 150 Va. 580, 584, figs A.L.R. 1316; 
State v. Coontz, 117 S.E. 701, 703, 94 
W.Va. 59; State v. ‘Gibson, 68 S.E. 
295, 67 W.Va. 548, 550, 28 L.R.A.N.S. 
965. But see Gatlin v. State, 89 S.E. 
345,18 Ga.App. 9; State v. Hammerli, 


58 P. 559, 560, 60 Kan. 860. 
[a] “Injury” distinguished.—‘“‘An 
‘injury’ is a broader term.’ State v. 


peorsc!er; 278 S.W. 743, 312 Mo. 15, 


58. Anderson L. D. [quot Com- 
monwealth v. Graff, 33 Pa.Co. 49, 51]; 
Commonwealth v. Gallagher, 6 Mete. 
(Mass.) 565, 568; Harris v. Common- 
wealth, 142 S.E. 354, 150 Va. 580, 584, 
58 A.L.R. 1316; State v. Gibson, 68 
S.E. 295, 67 W.Va. 548, 550, 28 L.R.A. 
N.S. 965; Reg. v. McLoughlin, 8 C.& 
a est 638, 34 E.C.L. 934, 173 Reprint 


59. Minor Synopsis Cr. L. 67 
[quot Harris v. Commonwealth, 142 
1816) 150 Va. 580, 583, 58 A.L.R. 


Reg. v. McLoughlin, 8 C.&P. 
635, “638, 84. E.C.L. 934, 173 Reprint 


[a] Not necessarily separation of 
skin.—‘“If this word, ‘ex vi termini,’ 
imported a separation of the skin, and 
was confined in its significance to in- 
juries of that character, then it might 
be alleged that it always differed 
from a ‘bruise,’ and did not include 
it. But it is clear that in common 
parlance and also in judicial deci- 
sions ‘wound’ and ‘bruise’ are used 
as synonymous.” State v. Owen, 5 N. 
C. 452, 456, 4 Am.D. 571. See Gatlin 
v. State, 89 S.H. 345, 18 Ga.App. 9; 
State v. aaamamerlt 58 P. 559, 560, 60 
Kan. 860 


“Death resulting from the wound,’®! 
“description of mortal wound,”®? “hurt or wound,”® 
“visible contusion or 
wound,”®> “wound, hurt or serious bodily injury ;’’°® 


WOUND—WRAPPER 


Phrases: 


also, “contusion, 


“wounds 


[71 C.J.] 1623 


“Beat or wound,”?® “beat, wound or in- 
jure,”*® “eut, stab or wound,”77 “maim, wound or 
disfigure,”?8 ‘shoot’? and ‘wound,’ ”’7® “shoot, stab, 
cut or wound,’’*® “stab, cut or wound,’’®? “threaten- 
ing to maim, wound, ete.,”°? and “to wound and ill- 
treat ;”83 also, “hurt, bruised, and wounded,”®* and 
“wounded or disfigured ;’’5> 
wounding,’ “cutting and wounding,’’*®’ “striking or 
wounding,’’’® and “wounding or mutilating.”®® 


WOUNDED FEELINGS.®° 
WOUNDING.®? 
WRAPPER. The broad general definition of the 


and also “beating or 


word is that in which anything is wrapped, or inelos- 


to 


ed; covering; envelope.” 
In postal laws. 


As used in the postal laws, with 


reference to matter which is nonmailable when on a 


“Separation” 57 C.J. p 133. 

61. Delaney v. Modern Accident 
Club, 97 N.W. 91, 121 Iowa 528, 534, 
63 L.R.A. 603. 


62. See Homicide §§ 293-295, 343. 


63. Bancroft v. Home Ben. Ass’n., 
es N.E. 997, 120 N.Y. 14, 21, 8 LRA. 


64. State v. Owen, 5 N.C. 452, 461, 
4 Am.D. 571. 


65. Mutual Life Ins. Co. of New 
York v. Schenkat, 62 F.(2d) 236, 238; 
Paist v. Attna Life Ins. Co., 60 F. (2a) 
476, 477. See also Accident Insur- 
ance § 80. 

66. Bancroft v. Home Ben. Ass’n., 
as N.E. 997, 120.N.Y. 14, 15, 8 L.R.A. 

67. State v. Foster, 101 So. 255, 
257, 156 La. 891. 

68. Mutual Life Ins. Co. of New 
York v. Schenkat, 62 F.(2d) 236, 238; 
Thompson v. Loyal Protective Ass’n., 
132 N.W. 554, 167 Mich. 31, 40; Rob- 
inson v. Masonic Protective Ass’n., 
88 ‘Ay 531, 532, 87, Vt. 138, 47 TRA. 
N.S. 924. See also Accident Insur- 
ance § 80. 

State v. Foster, 
o5q. PUSGn lay 801: 


70. State v. Foster, supra. 


71. Fidelity & Casualty Co. of New 
York v. Thompson, 154 F. 484, 486, 
83 C.C.A. 374, 11 L.R.A.N.S. 1069, 12 
Ann,.Cas. 181. 


72. State v. Owen, 5 N.C. 452, 455, 
4 Am.D. 571. 


73. Century D. [quot Common- 
wealth’ .v,) ‘Graft,’ 33) Pa.Cow, 49, (bd. 
See Gatlin v. State, 89 S.E. 345, 18 Ga. 
App, 9. 


[a] As including ‘“whipping.”— 
Sarun vy, State, 89.S.B. 845, 18 Ga. 
pp . 


“Cut” 17 C.J. p 688. 
“Damage” 17 C.J. p 697. 


“Hurt” as verb 30 C.J. p 477 text 
and note 40. 


“Injure” 32 C.J. p 512. 


74. State v. Hammerli, 
560, 60 Kan. 860. 


“Shoot” 58 C.J. p 687. 


75. Siete v. Fletcher, (Mo.) 190 S. 
W137, 


76. Bay v. Henggeler, 
743, 312 Mo. 15, 25. 


77. Commonwealth v. Graff, 33 Pa. 
Co. 49, 


78. State v. Hammerli, 58 P. 559, 
60 Kan. 860. 


101 So. 255, 


58 P. 559, 


278 S.W. 


79. State v. Hammerli,_ supra; 
State v. Fletcher, 146 S.EH. 628, 629, 
106 W.Va. 601. 


80. Code (1906) c i44 § 9 [quot 
State v. Coontz, 117 S.E. 701, 703, 94 
W.Va. 59]. 


81. Commonwealth v. Graff, 33 Pa. 
Co. 49, 52; Harris v. Commonwealth, 
142 S.B. 354, 150 Va. 580, 584, 58 A.L. 
Rix B16; 1 State” vor Coontz. 7 ou: 
701, 708, 94 W.Va. 59; State v. Gibson, 
68 S.H. 295, 67 W.Va. 548, 550, 28 
L.R.A.N.S. 965. 


82. Gatlin v. State, 89 S.E. 345, 18 
Ga.App. 9. 


aaa State v. Leonard, 22 Mo. 449, 
450. 


84. Shadock v. Alpine Plank-Road 
Co., 44 N.W. 158, 79 Mich. 7, 9 [eit 
Montgomery v. Lansing City Electric 
R. Co., 61 N.W. 5438, 103 Mich. 46, 61, 
29 L.R.A. 287]. 


85. State v. Hammerli, 58 P. 559, 
60 Kan. 860; State v. Nieuhaus, 117 
S.W. 78, 217 Mo. 332, 346. 


86. State v. Fletcher, 
S.W. 317, 321. 


[a] As not succession of blows.— 
“Beating or wounding does not mean, 
under any intelligent interpretation 
of the words, a succession of blows. 
One may beat or wound another in 
one stroke.” State v. Fletcher, (Mo.) 
190 S.W. 317, 321: 


87. Reg. v. McLoughlin, 8 C.&P. 
pee 638, 34 E.C.L. 934, 173 Reprint 


(Mo.) 190 


aa Commonwealth v. 
6 Metc. (Mass.) 565, 568. 


89. State v. Fletcher, 146 S.E. 628, 
629, 106 W.Va. 601 (with BOSE to 
a bull). 


[a] “Maiming’” distinguished.— 
State v. Fletcher, 146 S.E. 628, 629, 
BE cs 601 (with reference to a 
u 


90. Wounded feelings as element 
of damages see Breach of Marriage 
Promise §§ 50, 92, 98; Damages §§ 
151, 152, 159- 161; False Imprison- 
ment §§ 174, 175; Husband and Wife 
§§ 1026, 1063; Libel and Slander § 
568; Malicious Prosecution §§ 98, 99, 
188; Seduction §§ 135, 136, 142, 143. 


91. See Assault and Battery § 220; 
Homicide §§ 287, 828, 343; Indict- 
ments and Informations §§ 515, 518; 
Mayhem § 8. 


92. Webster New Int. D. See cas- 
es passim this word. 


“Covering” 15 C.J. p 1240. 
“Envelope” 20 C.J. p 1297. 


Gallagher, 


1624 [71 C.J.] 


wrapper, postal card, envelope, or cover,®* the word 
has been given a particular meaning as referring to 
the package wrapper which for convenience in mail- 
ing surrounds all the copies of newspapers, ete., sent 
to one office, rolled or wrapped together in one pack- 
age;°t and hence it has been distinguished from 
“eover®®> and “envelope.”®* Phrases: “Envelope, 
outside cover, or wrapper,”®? and “outside cover or 
wrapper.”’?8 


In statutes regulating weights and measures. As 
used in statutes regulating sales of particular com- 
modities by weight, and requiring containers, pack- 
ages, and the like to show the net weight, or quan- 
tity, of the contents thereof,?® the word has been 
held to mean,! and also not to mean,” a container. 
Phrases: “Wrapper, parcel or package;”* and also 
“eontainers or wrappers.”* 


With reference to tobacco. As used with refer- 
ence to leaf tobacco,’ “wrappers” are leaves suit- 
able for the outside finish of a cigar;® hence the 
word has been distinguished from “binders”? and 
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WRAPPER—WRECK 


“fillers.” Phrases: “Cigar wrappers;”® and also, 
adjectively, such as “wrapper tobacco.’’?® 


WRATH.1! Violent anger,'2 as in the phrase 
“defamation which tends to provoke wrath.”** 


WRECK.‘ [§ 1] A. As Noun. In ordinary 
parlance, that which has been wrecked or is in a state 
of ruin; the remains of anything ruined or fatally 
injured.15 The word means one of two things, either 
a total or a partial destruction of the thing wreck- 
ed.1® It has been said that the word “wreck” has 
no technical legal signification, outside of maritime 
or marine law.*? 

Phrases: “Train wreck,”2® “wreck of a man’s for- 
tune,”?® “wreck of an automobile,”2° “wreck of a 
railway train,”’?? and “wreck ofa woman’s happi- 
ness.””22 7 

[§ 2] B. As Verb. A common use of the verb 
“to wreck,” in ordinary speech, is to cause to suffer 
ruin, to destroy, disable, to disorganize or cause se- 
rious injury to anything, or seriously damage.” 


Iowa 623, 51 A.L.R. 1327 [quot Red- 


93. See Post Office §§ 95, PbS CRG 
94. U.S. v. Burnell, 75 F. 824, 829. 
“Package”? 46 C.J. p 1166. 

95. U.S. v. Burnell, 75 F. 824, 829. 
“Cover” 15 C.J. p 1338. 


96. U.S. v. Burnell, 75 F. 824, 827, 
829. 
97. U. S. v. Burnell, supra. See 


also Post Office §§ 95, 215, 216. 
98. U.S. v. Burnell, supra. 


99. N. Y. Gen. Bus. L. § 17 (Consol. 
L. c. 20 [L. (1909) ¢ 25] as added by 
it, (WAP Cotas Weights and Meas- 
ures Act 17 (Puerto Rico). See 
also Weights and Measures 8§ 4-7. 


1. People v. Armour & Co., 162 N. 
Y.S. 621, 176 App.Div. 161, 166. 


2. People v. Walsh, 28 Porto Rico 
26; 29 

3. People v. Armour & Co., 162 IN: XA 
S. 621, 176 App.Div. 161, 166; People 
vy. Walsh, 28 Porto Rico 26, 27, 28. 


4 People v. Walsh, supra. 
5. “Leaf tobacco” 36 C.J. p 972. 


6. Falk v. Robertson, 11 S.Ct. 41, 
137 U.S. 225, 231, 34 L.Ed. 645. See 
United States v. Seventy-Five Bales 
oF Tobacco, 147 F. 127, 132, 77 C.C.A. 
353. 


“Cigar” 11 C.J. p 765. 


7. Falk v. Robertson, 11 S.Ct. 41, 
1370 WSs 225, 281, 34° Lekd: 645. 


“Binder” 8 C.J. p 1110. 


8. Falk v. Robertson, 11 S.Ct. 41, 
137 U.S. 225, 231, 34 L.Ed. 645. 


“Pillers” 25 C.J. p 1128. 


9. U. Ss. v. Seventy-Five Bales of 
PORES 147 BD 127, 132r “NT CC. A; 

10. Tariff Act July 24, 1897 ¢ 11 § 
1 (30 U. S. St. at L. p 169) schedule F 
par 214 [quot U. S. v. Seventy-Five 
Bales of Tobacco, 147 F. 127, 132, 77 
CGFA 3531s 

[a] Meaning of phrase. — “The 
term ‘wrapper tobacco’ as used in this 
act means that quality of leaf tobacco 
which is suitable for cigar wrappers.” 
Tariff Act July 24, 1897 c 11 § 1 (30 U. 
S. St. at L. p 169) schedule F par 214 
{quot U. S. v. Seventy-Five Bales of 
Tobacco, 


[b] “Filler tobacco” distinguished. 
—U. S. v. Seventy-Five Bales of 
Tebaecs, 147 F. 12%, 132, 77 C.C-A. 
353. 

ll. See also Rage 51C.J. p 368. 


12. Webster New Int. D. [quot 
Jerald v. Houston, 261 P. 851, 856, 124 
Kan. 657]. 

“Anger” 2 C.J. p 1345. 

“Violent” 67 C.J. p 250. 

13. Jerald v. Houston, 261 P. 851, 
856, 174 Kan. 657 (as element of defini- 
tion of libel). See also Libel and 
Slander § 16 et seq. 

14. Cross references: 

Collision §§ 1, 323, 347. 

“Derelict” 18 C.J. p 787. 

Marine Insurance §§ 268-277 (as risk 
‘enumerated in policy), §$ 411-436 
(as total loss), §§ 439-443 (as justi- 
fying abandonment of property to 
insurer). 

Navigable Waters §§ 95-102 (as ob- 
struction of navigation), § 98 (aban- 
donment of wreck), § 115 (compel- 
ling removal), § 158 (title of owner 
of seashore to wreck). 


eet oie §§ 308, 309 (wreck in riv- 
er). 


Savage §§ 12, 21-23, 25, 64-68, 16, 
174. 


Seamen § 144 (return of seaman af- 
fected by wreck terminating voy- 
age), §§ 191-211 (right to wages in 
case of wreck), § 365 (extra wages 
in case of shipwreck), § 531 (prior- 
ity of seaman’s wages: earned after 
wreck and before salvage). 

Shipping §§ 315-322 (liability of char- 
terer), § 389 (master’s wages after 
wreck), § 1180 (property in wreck), 
§ 1181 (disposition of wreck or pro- 
ceeds thereof), § 1182 (injuries to 
wreck), § 1183 (offenses in connec- 
tion with wreck). 


“Shipwreck” 58 C.J. p 685. 
“Wreckage” post. 


15. Webster New Int. D. [quot The 
Olympic, [1913] P. 92, TL5a5 


“Ruin” 54 C.J. p 1108. 
16. Mochel v. Iowa State Traveling 


{AT E1127) 182, 77) CiCvAl I Men’s Assn, 213 N.W. 259, 261, 203 


ee eee eee ee ee 


dington v. North American Accident 
Ins. Co. of Illinois, 293 P. 204, 205, 146 
Okl. 4]. See Zohner y. Sierra Nevada 
Life & Casualty Co., 299 P. 749, 751, 
114 Cal.App. 85; National Casualty 
Co. v. Mitchell, 138 So. 808, 809, 162 
Miss. 197. “The word ‘wreck’ or 
‘wrack,’ for both were originally the 
same, imports primarily injury, in- 
cluding, but not necessarily amount- 
ing to, destruction. I may speak of 
the wreck of a railway train, or, meta- 
phorically, of the wreck of a woman’s 
happiness or the wreck of a man’s 
ee aS The Olympic, [1913] P. 92, 


“Destruction” 18 C.J. p 975. 


17. Mochel v. Iowa State Traveling 
Men’s Ass’n, 213 N.W. 258, 260, 203 
Iowa 623, 51 A.L.R. 1327. 


Defined in marine law see Shipping 
Sl iO 


18. Mochel v. Iowa State Traveling 
Men’s Ass’n, 213 N.W. 259, 261, 203 
Towa 623, 51 A.L.R. 1327; Reddington 
v. North Ameriean Accident Ins. Co. 
of Illinois, 293 P. 204, 205, 146 Okl. 4. 


[a] “Risk peculiar to the life of 
traveling men.”—Mochel v. lowa State 
Traveling Men’s Ass’n, 213 N.W. 258, 
260, 208 Iowa 623, 51 A.L.R. 1327. 


19. The Olympic, [1913] P. 92, 104. 


20. National Casualty Co. v. 
pte 188 So. 808, 809, 162 Miss. 
21. The Olympic, [1913] P. 92, 104. 

22. The Olympic, supra. 

23. Webster New Int. D. [quot 
Mochel v. Iowa State Traveling Men’s 
Ass’n, 213 N.W. 259, 261, 203 Iowa 623, 
51 A.L.R. 1327; Reddington v. North 
American Accident Ins. Co. of Illi- 
nois, 293 P. 204, 206, 146 Okls 4]; 
Aurnhammer v. Brotherhood Accident 
Co., 146 N.E. 47, 250 Mass. 5638, 568 
[quot Zohner v. Sierra Nevada Life & 
Casualty Co., 299 P. 749, 751, 114 Cal. 
App. 85; National Casualty Co. v. 
Mitchell, 138 So.*808, 809, 162 Miss. 
197]. See Continental Life Ins. Co. 
v. Wells, 142 S.E. 900, 38 Ga.App. 99, 
101 (so defining ‘“‘wrecking’’). 


“Damage” 17 C.J. p 697. 
“Destroy” 18 C.J. p 975. 
“Disable” 18 C.J. p 1047. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WRECK—WRIT 


Phrases: “After it is wrecked or disabled,”?* 
“thrown from within such wrecked or disabled au- 
tomobile,”?5 and “wrecked and disabled ;”2° also, “by 
the wrecking of any private passenger ‘motor- driven 
car, 7" “by the wrecking (of a) railroad, street car, 
steamboat, omnibus, or automobile stage,”?® “wreck- 
ing of a public taxicab,”?® “wrecking of said ear,’’?° 
““vrecking’ of the automobile,”?! “wrecking of the 
ear,”®? and “wrecking or disablement.”?? 


WRECKAGE.** The act of wrecking, implying 
that the thing wrecked is a passive instrumentality, 
acted upon by some force which wrecks it.?° 


Phrases: “Wreckage of the ear,’*® and “wreck- 
age or burning of a railway passenger car.’’37 


WRECKER.?® 
WRECKING.?® 


WRESTLING. The sport consisting of the con- 
test between two persons who seek to throw each 
other.*° 


Phrase: “Fighting or wrestling.” 

WRINKLE.*? A furrow.*® 

WRINKLED.‘** Contracted; corrugated; shir- 
red.** i 


24. Kimbrough v. National Protec- 


age of the car.”—Wilson v. prev eee 


[71 C.J.] 1625 


Phrases: “Shirred or wrinkled goods,”’#* “wrin- 


kled or contracted,”47 and “wrinkled or corrugat- 
éd./48 


WRIST-DROP. A form of paralysis*® of the 
hand and wrist resulting from an affection of the 
nerve which supplies the muscles of the forearm, 
wrist, and hand.°° 


WRIT.*: [§ 1] A. In General. A judicial in- 
strument by which the court commands some act 
to be done by the person to whom it is directed ;°? 
a letter or letters of attorney;°* a mandatory pre- 
cept issued by the authority and in the name of the 
sovereign or the state, for the purpose of compelling 
defendant to do something therein mentioned ;°* a 
mandatory precept issuing from a court of justice ;55 
a precept in writing,®® couched in the form of a let- 
ter, running in the name of the king, president or 
state, issuing from a court of justice and sealed with 
its seal, addressed to the sheriff or other-officer of 
the law, or directly to the person whose action the 
court desires to command, either as the commence- 
ment of a suit or other proceeding, or as incidental 
to its progress, and requiring the performance of a 
specific act, or giving authority and commission to 
have it done;5? an order or precept in writing is- 


& St. 
i, 4. 


50. Freeman v. Chicago, M. 
52 Mont. 


tive Ins. Ass’n, 35 S.W.(2d) 654, 657, 
225 Mo.App. 913. 


25. Kimbrough v. National Protec- 
tive Ins. Ass'n, supra. 


26. Continental Life Ins. Co. v. Ma- 
lott, 166 N.E. 15, 17, 89 Ind.App. 263. 


27. Zohner v. Sierra Nevada Life 
& Casualty Co., 299 P. 749, 750, 114 
Cal.App. 85. 


28. Reddington v. North American 
Accident Ins. Co. of Illinois, 293 P. 
204, 206, 146 Okl. 4. 


29. National Casualty Co. v. 
ho 138 So. 808, 809, 162 Miss. 


30. Aurnhammer v. Brotherhood 
Accident Co., 146 N.E. 47, 48, 250 Mass. 
563, 568 [quot Zohner v. Sierra Nevada 
Life & Casualty Co., 299 P. 749, 751, 
114 Cal.App. 85; Reddington v. North 
American Accident Ins. Co.-of Illinois, 
293 P. 204, 205, 146 Okl. 4]. 


31. Zohner yv. Sierra Nevada Life 
& Casualty Co., 299 P. 749, 751, 114 
Cal.App. 85. 


32. Zohner v. Sierra Nevada Life 
& Casualty Co., supra; Aurnhammer 
v. Brotherhood Accident Co., 146 N.E. 


47, 250 Mass. 567. See Wilson v. 
Travelers’ Ins. 'Co:; 190° P8366, 367, 
183 Cal. 65. 


33. Continental Life Ins. Co. v. 
Wells, 142 S.E. 900, 38 Ga.App. 99, 
101; Continental Life Ins. Co. v. Ma- 
lott, 166 N.E. 15, 16, 89 Ind.App. 263; 
Gilbert v. Federal Life Ins. Co., 241 
NSW, 1250, 151, 257, Mich. .205, 211; 
Kimbrough v. National Protective Ins. 
Ass’n, 35 S.W.(2d) 654, 658, 225 Mo. 
App. 913; Federal Life Ins. Co. v. 
ee (Tex.Civ.App.) 23 S.W.(2d) 

5 BRE 


34 See also Wreck, ante. 


35. Wilson v. Travelers’ Ins. Co., 
190 P. 366, 367, 183 Cal. 65. 

[a] “Wreckage” caused by explo- 
sion.— Wilson v. Travelers’ Ins. Co., 
190nE6366, 567, 183 Cal. 65. 

36. Wilson v. Travelers’ 
190 P. 366, 367, 183 Cal. 65. 

[a] Injury held caused by “wreck- 


ihnkey (efor, 


Ins. Co., 190 P. 366, 367, 183 Cal. 
37. Wilson v. Travelers’ Ins. a 
supra. 
38. ‘Housewrecker” 30 C.J. p 475. 
39. Wrecking: 
In general see Shipping § 1179. 
Train: 
As criminal offense see Railroads 
§§ 2350, 2351. 
Indictment for see Railroads § 2359. 


40. Webster New Int. D. [cit 
Jacobs v. Loyal Protective Ins. Co., 
124 A. 848, 852, 97 Vt. 516]. 


“Contest” 13 C.J. p 110. 
“Sport” 58 C.J. p 1305. 


41. Jacobs v. Loyal Protective Ins. 
Co., 124 A. 848, 852, 97 Vt. 516. 


42. See also Wrinkled post. 


43. Maxim Mfg. Co. v. Imperial 
Mach. Co., 286 F. 79, 83. 


[a] “Stria”’ compared.—In holding 
that a patent calling for a horizontal, 
flat, striated surface is not confined 
to one having raised lines, with fur- 
rows between them, but is infringed 
by an abradant surface, full of little 
holes, cups, pockets, or concavities, 
the court said: “ ‘stria’ is defined in 
the Century Dictionary as a furrow, 


channel, or hollow. .. Synonyms 
{for the two words]. -. are ‘de- 
pression,’ ‘rut,’ ‘wrinkle,’ ,, concave,’ 
‘cup,’ ‘pocket,’ or ‘dimple.’ 

Maxim Mfg. Co. v. Tuipenial “Mach. 
ae PAM OS UIST eS Sip kee KE CCA era) 


44. See also Wrinkle ante. 


45. Day v. Stellman, 7 F.Cas.No. 
3,690, 1 Fish.Pat.Cas. 487. 


“Contracted” 13 C.J. p 210. 
“Corrugated” 14A C.J. p 1429. 
“Shirred” 58 C.J. p 685. 


46. Day v. Stellman, 7 F.Cas.No. 
3,690, 1 Fish.Pat.Cas. 487. 


47. Day v. Stellman, supra. 
48. Day v. Stellman, supra. 
49, “Paralysis” 46 C.J. p 1177. 


PR. Re Co., 154) P. 912, 


51. See also Breve 9 C.J. p 400; 
Citation 11 C.J. p 770 and cross refer- 
ences thereunder; Civil Process 11 C. 
J. p 798; Commitment 12 C.J. p 149; 
Executory Process 24 C.J. p 1224; 
Levy § 2; Natura Brevium 45 C.J. p 
392; Officina Brevium 46 C.J. p 1086; 
Precipe 49 C.J. p 1315; Precept 49 C. 
J. p 1319; Registrum Omnium Bre- 
vium 53 C.J. p 1167; Saisie 54 C.J. p 
1119; Summons 60 C.J. p 1020; War- 
rant § 2. 


“Alias writ” 2 C.J. p 1033 text and 
notes 51-59. 


“Concurrent writs” 12 C.J. p 394. 


“Counterpart writ” 15 C.J. p 3878 
text and note 8. 


“Pluries writ’ see Executions §§ 
165-177; Judgments § 1035; Justices 
of the Peace §§ 348, 349; Limitations 
of Actions § 488. 

“Prerogative writs” 49 C.J. p 13338. 

“Writs de cursu” 18 C.J. p 33. 


52. Burrill L. D. [quot In re 
roy 104 F. 775, 776, 5 Am.Bankr. 


53. Black L. D. (describing this as 
the meaning in old English law). 


“Letter of attorney” 36 C.J. p 992. 


54 Bouvier L. D. [quot Moore v. 
Beer ee 14 N.W. 170, 13 Neb. 379, 


[a] Similar definition.—‘“A manda- 
tory direction to the officer to whom it 
is addressed, requiring him to per- 
form a particular act, as to Summon 
the defendant, to sell property under 
the decree of the court, ete.’”’ Moore v. 
Fedawa, 14 N.W. 170, 13 Neb. 379, 


81. 
“Mandatory” 38 C.J. p 955. 
“Precept” 49 C.J. p 1319. 


55. Poirier v. East Coast eaaty 
Co., 152 A. 612, 613, 84 N.H. 461 


56. Temple v. Mead, 4 Vt. 535, 543. 
See also all cases infra note 57. 


57. Black L. D.; Bouvier L. D.; 
Burrill ete Deal quot Road Lower 
Towamensing Tp., 10 Pa.Dist. 581, 582, 


1626 [71 C.J.] 


sued in the name of the state or of a court or judicial 
The word may be employed as referring to 
a process®® in civil proceedings;°° a summons;°* 
a written command, under the seal of the court, au- 
thorizing and directing an officer to execute its judg- 
the command of the commonwealth to a 
wrongdoer to answer to the wrong charged against 
him;®* the first step taken to bring the party sued 
before the court;®* the judicial notice to a debtor 


officer.®8 


ment ;°? 


WRIT 


that his creditor demands justice;®* the summons is- 


25 Pa.Co. 305]. See In re Damon, 104 
F. 775, 776, 5 Am.Bankr. 133; Watson 
v. Keystone Iron Works Co., 74 P. 
269, 272, 70 Kan. 43; Moore v. Fedawa, 
14 N.W. 170, 13 Neb. 379, 381; Baird 
v. Pridmore, 29 How.Pr. (N.Y.) 2538, 
254. 


[a] Similar definition.—‘A writ— 
process—is an instrument in writing 
in an epistolary form, running in the 
name of the sovereign of a State, is- 
sued out of a court of justice, or by 
a judge thereof, at the commence- 
ment of an action or at any time dur- 
ing its progress, or incident thereto, 
usually under the seal of the court, 
duly attested, and directed to some 
ministerial officer, or to the party to 
be bound by it, commanding the com- 
mission of some act at or within a 
time specified, or prohibiting the do- 
ing of some act.’ Alderson Jud. 
Writs & Proc. § 4 note 1 p 11 [quot 
Watson v. Keystone Iron Works Co., 
74 P. 269, 272, 70 Kan. 43]. 


[b] “In old English law, an in- 
strument in the form of a letter; a 
Og or letters of attorney.” Black 

pee) 


[c] Form and requisites.—(1) “It 
is issued by a court or other compe- 
tent jurisdiction, and is returnable to 
the same. It is to be under the seal 
and attested by the proper officer, and 
is directed to the sheriff or other of- 
ficer lawfully authorized to execute 
the same.” Bouvier L. D. [quot Moore 
v. Fedawa, 14 N.W. 170, 13 Neb. 379, 
381]. (2) “The cardinal requisites 
are that the instrument issue from a 
court of justice, or a judge thereof; 
that it run in the name of the 
sovereign of the state; that it be duly 
attested, but not necessarily by the 
judge, though usually, but not al- 
ways, under seal; and that it be di- 
rected to someone commanding or pro- 
hibiting the commission of an act.” 
Alderson Jud. Writs & Proc. § 4 note 1 
p 11 [quot Watson v. Keystone Iron 
Works Co., 74 P. 269, 273, 70 Kan. 43]. 
(3) “It is issued either at the com- 
mencement of an action or during its 
progress, directed to a sheriff or other 
ministerial officer or to the party in- 
tended to be bound by it, and com- 
manding some act therein mentioned 
to be done at or within a certain time 
specified.”” Burrill L. D.. [quot In re 
Damon, 104 F. 775, 776, 5 Am. Bankr. 
souls (4) “In England writs not 
properly sealed are held to be void. 
And this ruling has been followed by 
the United States Supreme Court and 
by many of our States and Territories. 
So, also, by many of our State courts 
it is held that the absence of a seal 


to process is only voidable.” Road 
in Lower Towamensing Tp., 10 Pa. 
Dist. 581, 583, 25 Pa.Co. 305. See In- 


surance Co. v. Hallock, 6 Wall. (U.S.) 
656; 561; People v. Fisk, 1 Hun (N.Y.) 
464, 467, 3 Thomps.&C. 461; Baird v. 
Pridmore, 29 How.Pr. (N.Y.) 258, 254; 
Benjamin v. Armstrong, 2 Serg.&R. 
(Pa.) 392, 394 [cit Bryson’s Road, 2 
Penr.&W. (Pa.) 207, 209 (both cit 
Road in Lower Towamensing Tp., 10 
Pa.Dist. 581, 582, 25 Pa.Co. 305)]. (5) 
“In every case the writ itself con- 
tains directions as to what is required 


to be done.” Moore v. Fedawa, 14 N. 
W. 170, 13 Neb. 379, 381. 


58. Civ. Code Pract. § 7382 subs 27 
[quot Gowdy v. Sanders, 11 S.W. 82, 
88 Ky. 346, 347, 10 Ky.L. 912; Epper- 
son v. Graves, 3 Ky.L. 527, 528]; Code 
Civ. Proc. § 3463 [quot State v. Dis- 
trict Court of Second Judicial Dist. 
for Silver Bow County, 83 P. 641, 33 
Mont, 359, 362]. 


“Order” 46 C.J. p 1131. 
Motions and Orders § 2. 


59. Love v. National -Liberty Ins. 
Cou}; 121 S:E. 9648, 5157 Ga. 259, 261; 
Reddick v. Cloud’s Adm’rs, 7 Ill. 670, 
678; Watson v. Keystone Iron Works 
Co., 74 P. 269,272. 70 Kan. 43; In re 
Original Writs, 37 Pa.Co. 522, 525; 
Cary v. German American Ins. Co., 54 
N.W. 18, 84 Wis. 80, 85, 86 Am.S.R. 
907, 20 L.R.A. 267. See Gowdy v. 
Sanders, 11 S.W. 82, 88 Ky. 346, 347, 
10 Ky.L. 912; Epperson v. Graves, 3 
Ky.L. 527, 528; Lewis v. Norton, 34 
N.H. 544, 159 Mass. 432, 433; State 
v. District Court of Second Judicial 
Dist. for Silver Bow County, 83 P. 641, 
33 Mont. 359, 362; Porter v. Vander- 
cook, 11 Wis. 70, 71. 


“Process” synonymous see Process 
§ 1 text and notes 10-15. 


“Process” compared see Process § 1 
text and notes 16-28. 


60. Stoddard v. Couch, 23 Conn. 
oe 240; State v. McCann, 67 Me. 372, 


[a] Hence’ distinguished from 
“warrant.”—“‘The term ‘writ’ .. . 
generally means process in a civil 
suit, while that in a criminal case is 
usually denominated a ‘warrant.’” 
Stoddard v. Couch, 23 Conn. 238, 240. 


“Civil proceeding” 11 C.J. p 798. 
“Proceedings” see Actions §§ 32-36. 


61. Wilson v. Winchester & P. R. 
Co., 82 F. 15, 17. But see cases infra 
§ 2 text and note 83. 


“Summons” 60 C.J. p 1020. 
62. Burkett v. Clark, 64 N.W. 1113, 
46 Neb. 466, 472. 


[a] Similar definition.—‘‘A written 
command or precept to the sheriff or 
ministerial officer, directing him to 
execute the judgment of the court.” 
Kelley v. Vincent, 8 Ohio St. 415, 420. 


63. Stewart v. Parnell, 8 Pa.Co. 
604, 606. 


64. Wilson v. Winchester & P. R. 
Co., 82 F. 15, 17 (describing this as 
the meaning “at common law”). 


ogo Hyams v. Boyce, 26 S.C.L. 95, 


“Notice” see Notice §§ 2, 3. 


66. White v. Gainer, 164 S.E. 247, 
112 W.Va. 221. 


“Issued” in relation to process see 
Issue § 24, 


“Petition” 48 C.J. p 1052. 
Pleading § 132. 


67. Tyler v. Canaday, 2 Barb. (N. 
Y=) 160) W622. 


“Capias” 9 C.J. p 1276. 


See also 


See also 


For later cases, developments and changes in the law see Annotations, 


sued after the filing of the petition.®* 


[§ 2] B. Other Terms Compared and Distinguish- 
ed. The word has been held to include a ecapias,°* 
a fee bill,®8 an attachment,®? an execution,’® an or- 
der of sale in foreclosure proceedings,’+ an order to 
show cause,’2 and a subpena;?? but it has been dis- 
tinguished from, or held not to include, a com- 
plaint,7* a declaration,’® an execution,’® an infor- 


" 


68. Reddick v. Cloud’s Adm’rs, 7 
Ill. 670, 678. 


“Fee bill” 25 C.J. p 1010. 


69. Bank of Rutland v. Parsons, 21 
Vt. 199, 202: 


“Attachment” ste Attachment § 1. 


70. Lewis v. Norton, 34 N.E. 544, 
159 Mass. 432, 433; Burkett v. Clark, 
64 N.W. 1113, 46 Neb. 466, 472; Ken- 
nedy v. Agricultural Ins. Co., 30 A. 
724, 725, 165 Pa. 179; In re Original 
Writs, 37 Pa.Co. 522, 525; Harman v. 
Childress, 3 Yerg. (Tenn.) 326, 329; 
Bank of Rutland v. Parsons, 21 Vt. 
199, 202. But see cases infra note 76. 


[a] “Attachment execution” in- 
cluded.—(1) In construing a statute 
which imposes a tax upon “every orig- 
inal writ issued out of said. courts,” 
the court said: ‘An attachment ex- 
ecution is an original writ within the 
meaning of the term as used in the 
act.” In re Original Writs, 37 Pa.Co. 
522, 525. (2) “In form as well as in 
effect the summons clausé of an at- 
tachment execution, required to be 
served on the garnishee, is in every 
proper sense of the term a ‘writ.’” 
Kennedy v. Agricultural Ins. Co., 30 
A 124,25, £65 Pa..1795 


71. Insurance Co: v. Hallock, 6 
Wall. -(CU.S:), 556, °-561;'" Burkett ®v. 
Clark, 64 N.W. 1113, 46 Neb. 466, 472. 


“Order of sale” 46 C.J. p 1131. See 
also Mortgages §§ 1384, 1745-1752. 


72. In re Damon, 104 F. 775, 776, 
5 Am.Bankr. 133. But see cases infra 
note 82. 


“Order to show cause” see Motions 
and Orders § 69. 


RA, Original Writs, 37 Pa.Co. 522, 


74. Wilson v. Winchester & P. R. 
CON Say Mel Dep lite 


“Complaint” 12 C.J. p 238. See also 
Pleading § 132. 


75. Wilson v. Winchester & P. R. 
Co.782 By 151 


[a] Copy of declaration not “writ.” 
—In holding that, under Rev. St. § 
829 (USCA tit 28 § 574), allowing the 
marshal for service of any warrant, 
attachment, summons, capias, or oth- 
er writ, a fee of two dollars for each 
person on whom service is made, a 
marshal who served a writ of sum- 
mons with a copy of the declaration 
on each of the defendants is not en- 
titled to such fee for each copy of the 
declaration, as well as for each copy 
of the writ, served, the court said: 
“A copy of the declaration is not a 
writ, of any kind, and the particular 
provision .. applies _. only “to 
writs.” Burroughs Bros. Mfg. Co. vy. 
Dulaney, 238 F. 255, 256. 


[b] “Declaration” distinguished.— 
After defining a writ as “the judicial 
notice to a debtor that his creditor 
demands justice,” the court said: “The 
declaration is the precise statement 
of the demand.” Hyams v. Boyce, 26 
S.C.L. 95, 98: 


“Declaration” see Pleading § 132. 
76. Southern California Lumber 


same title and section number. 


mation,"? a notice,’® a peace warrant,’® a petition,®® 


a petition and libel in divorce,*? 


cause,®? 3 summons,®* or a warrant.’* 


[§ 3] C. Phrases. 


pias, or other writ,”®> “warrant . 


any kind,’°* “writ and other process,”9? “writ for 
debt,”®® “writ issued in the course of judicial pro- 


Co. v. Ocean Beach Hotel Co., 29 P. 
627, 629, 94 Cal. 217, 28 Am.S.R. 115; 
Watson v. Keystone Iron-Works Co., 
74 P. 269, 270, 70 Kan. 43 (both cases 
distinguishing statutory “writs for 
the sale of specific property of a debt- 
or’ from the general or common-law 
writ of execution); Keene Home y. 
Startzell, 83 A. 584, 585, 235 Pa. 110. 
But see cases supra note 70. 


77. Caples v. State, 104 P. 493, 3 
Okl.Cr. 72, 80, 26 L.R.A.N.S. 1038. 


“Information” 31 C.J. 1187. See 
also Indictments and Informations § 
16. 


78. See cases infra this note. 


[a] Notice of appeal held not 
“writ,’? within Rev. Codes (1905) § 
6738, defining ‘‘process” as a writ or 
summons issued in a judicial proceed- 
ing and need not be served in the man- 
ner in which process is required to 
be served. Gooler v. Hidsness, 121 N. 
W. 838, 18 N.D. 338, 342. 


[b] Notice of injury by employee 
under compensation acts held not 
writ. Healey v. George F. Blake Mfg. 
Co., 62 N.E. 270, 180 Mass. 270, 273 
[cit Poirier v. East Coast Realty Co., 
152 A. 612, 613, 84 N.H. 461). 


[ec] Wotice of lien required by stat- 
ute to be given held not writ. Poirier 
vy. East Coast Realty Co., 152 A. 612, 
613, 84 N.H. 461. 


[d] Notice to show cause held not 
writ.—When it is sought to stay fur- 
ther proceedings of an inferior court, 
in an action pending or on a judg- 
ment entered therein, and notice is 
served by means of an order to show 
cause, such notice held not to be a 
writ nor process, within the meaning 
of Const. § 97, and need not run in 
the name of the state of North Da- 
kota. Northern Pac. Ry. Co. v. Jur- 
genson, 141 N.W. 70, 71, 25 N.D. 14. 


79. Hicks v. Pursley, 105 S.E. 317, 
26 Ga.App. 34. 


80. In re Damon, 104 F, 775, 777, 
5 Am.Bankr. 133. 


[a] Voters’ petition for removal of 
county court member.—In rejecting 
the contention that a voters’ petition 
seeking removal of member of county 
court is a “writ’’ within the constitu- 
tional provision requiring writs to run 
in the state’s name, Code (1931) 6-6-7; 
Const. art 2 § 8 the court said “The 
petition or written charges which the 
statute authorizes to be filed in the 
name of a county officer, or at least 
five voters, is in no sense a writ.” 
White v. Gainer, 164 S.E. 247, 112 W. 
Va. 221. 


81. In re Original Writs, 37 Pa.Co. 
522, 525. 

“Petition and libel for divorce’ see 
Divorce § 265. 


ee. Taylor -v. 
(Mass.) 397, 398. 


Henry, 2) Pick. 
But see cases supra 


“Alias writ of possession,’®> 
“alternative writ,’®*® “any and every writ,’S" “any 
writ, summons, or execution,’®® “attachment, sum- 
mons, ¢apias or other writ,’’®® “defect in the writ,”®° 
“every original writ issued out of said courts,”’®? 
“peremptory writ,’”®? “pleas to the writ,”®* “proper 
writ returnable according to law,”®* “summons, ¢a- 


WRIT 


a rule to show 


process;”7 also, 


or writ of 


7 ” 
proceedings,’’? 


note 72. 
“Rule to show cause” see Motions 
and Orders § 69. 


83. Porter v. Vandercook, 11 Wis. 
70, 71; But see cases supra § 1 text 
and note 61. 


[a] Summons in justice’s court.— 
A summons issued by a justice of the 
peace held not a writ within the mean- 
ing of a statute requiring “writs’’ in 
courts of record to be stamped. Baird 
ie 29 How.Pr. (N.Y.) 253, 


84. Stoddard v. 
238, 240. 


85. Decuir v. Loeb, 42 So. 955, 118 
La. 332, 336. 


86. Northern Pac. R. Co. v. Jur- 
genson, 141 N.W. 70, 71, 25 N.D. 14 
(contrasting “order to show cause’). 


87. Kennedy v. Agricultural Ins. 
Co., 30 A. 724, 165 Pa. 179, 183 (in- 
cluding ‘‘attachment execution’). 


88. Lewis v. Norton, 34 N.E. 544, 
159 Mass. 432, 4338. 


89. In re Damon, 104 F. 775, 776, 
5 Am.Bankr. 133. 


90. Benjamin v. Armstrong, 2 Serg. 
&R. (Pa.) 392, 394. 


91. In re Original Writs, 37 Pa.Co. 
522, 624. 


[a] Not employed in technical 
sense.—In construing the text phrase 
as used in a statute imposing a tax 
upon “every original writ issued out 
of said courts,” the court said: ‘The 
legislature could not have intended 
the term ‘original writ’ in its techni- 
eal sense, for there is no such thing 
as the ‘original writ’ as defined by 
Blackstone, and known to the English 
practice, in our system of jurispru- 
dence.” In re Original Writs, 37 Pa. 
Co. 522, 624 [cit Clark v. Paine, 11 
Pick. (Mass.) 66, 67]. i 


92. Northern Pac. R. Co. v. Jur- 
genson, 141 N.W. 70, 71, 25 N.D. 14. 


93. Wilson v. Winchester & P. R. 
Co., 82 F. 15, 17 (so describing pleas 
in abatement). 


Couch, 23 Conn. 


94. Densmore v. Hall, 84 A. 983, 
985, 109 Me. 438. 
95. Burroughs Bros. Mfg. Co. v. 


Dulaney, 238 F. 255, 256. 


96. Hicks v. Pursley, 105 S.E. 317, 
26 Ga.App. 34 (“peace warrant” in- 
cluded). 


97. Harman v. Childress, 3 Yerg. 
(Tenn.) 326, 329 (‘‘executions” in- 
cluded). 


98. King v. King, 148 A. 286, 287, 
102 Vt. 335. 


[a] “Petition for support” not in- 
cluded.—In holding Gen. L. 3694, pro- 
viding that a writ or an execution 
shall not be issued against a ward for 
a debt while he is under guardianship, 
inapplicable to a petition for support, 
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ceedings,”®® “writ or execution,”! “writ or other orig- 
. inal process,’? “writ or other process, 
_ process,’’* “ ‘writ’ or ‘summons,’ ”> “writ, rule, order, 
‘notice, or decree,’® and “writ, summons, or other 
“all other writs necessary or prop- 
er to the complete exercise of its appellate juris- 
diction,”® “all writs and other process issued by a 
justice of the peace,’’® “all writs and process neces- 
sary to the exercise of its appellate jurisdiction,”?° 
“other remedial writs,”!! “process, writs and other 
“recognized common law writs,”’!* 
“the style of all writs and processes,”!4 “writs and 
processes,”+5 “writs, orders or processes of the 


3 “orit or 


the court said: “It has no applica- 
tion because a petition for support 
under G. L. 3600, is not a writ for a 
debt, within the meaning of the stat- 
ute.” King vy. King, 148 A. 286, 287, 
102 Vt. 335. 


99. Code Civ. Proc. § 3463 [quot 
State v. District Court of Second Ju- 
dicial Dist. for Silver Bow County, 83 
P. 641, 33 Mont. 359, 362]. 


1. King v. King, 148 A. 286; 102 
Vt.’ 335: 


ine Cole v. Bell, 48 Barb. (N.Y.) 194, 


3. Lewis v. Norton, 34 N.E. 544, 
159 Mass. 432, 433 (‘“execution” in- 
cluded). 


4. Insurance Co. v. Hallock, 6 Wall. 
(U.S.) 556, 561; Harmon v. Nofire, 267 
P. 650, 181 Okl.. 1, 3; Caples v. State, 
104 P. 493, 3 Okl.Cr. 72, 80, 26 L.R.A. 
N.S. 1033; Cary v. German American 
Ins. Co., 54 N.W. 18, 84 Wis. 80, 85, 
36 Am.S.R. 907, 20 L.R.A. 267; Porter 
v. Vandercook, 11 Wis. 70, 71. 


5. Ky. Civ. Code Pract. § 732 subs 
26 [quot Gowdy v. Sanders, 11 S.W. 
82, 88 Ky. 346, 347, 10 Ky.L. 912; Ep- 
person v, Graves, 3 Ky.L. 527, 528]; 


Wilson v. Winchester & P. R. Co., 82 
F. 15, 17; Gooler v. Hidsness, 121 N. 
W. 83, 18 N.D. 338, 842. 


6 Kennedy v. Agricultural Ins. 
Co., 30 A. 724, 725, 165 Pa. 179. 


7. Baird v. Pridmore, 29 How.Pr. 
(N.Y.) 253, 254. ‘ 


[a] “Summons issued by justice 
of the peace” included.—Cole v. Bell, 
48 Barb. (N.Y.) 194, 196. 


8. Cal. Const. (1879) Art VI § 4 
[quot People v. Jordan, 4 P. 683, 65 
Cal. 644, 645 (quot In re Albori, 272 P. 
321, 95 Cal.App. 42, 48); Hyatt v. Al- 
len, 54 Cal. 353, 354; Miller v. Sacra- 
mento County, 25 Cal. 93, 95; Tyler v. 
Haughton, 25 Cal. 26, 28]. 


ya Cole v. Bell, 48 Barb. (N.Y.) 194, 


10. Cal. Const. (1849) art VI & 4 
[quot Hyatt v. Allen, 54 Cal. 353, 359; 
Miller v. Sacramento County, 25 Cal. 
93, 96; Tyler v. Haughton, 25 Cal. 26, 
28; Haight v. Gay, 8 Cal. 297, 300, 68 
Am.D. 323; In re Albori, 272 P. 321, 
95 Cal.App. 42, 47]. See People v. 
Loucks, 28 Cal. 68, 71. 


ll. Ex parte Woods, 3 Ark. 532, 
538; Ex parte Jones, 2 Ark. 98, 97; 
State v. Ashley, 1 Ark. 279, 311 (all 
holding phrase indefinite). 


12. Reddick vy. Cloud’s Adm’rs, 7 
Ill. 670, 678. 

13. Insurance Co. v. Hallock, 6 
Wall. (U.S.) 556, 560. 

14. Bunn Okl. Const. § 192 [quot 


Caples v. State, 104 P. 493, 3 Okl.Cr. 
72, 80, 26 L.R.A.N.S. 1033]. 


15. Powell v. State, 269 S.W. 443, 
99 Tex.Cr.’ 276, 283) 
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court,”!® “writs or other original process,”!7 “writs, 
process, and commissions,”!® and “writs, summons 
and other original process.”!® 


[§ 4] D. Classification and Particular Writs—1. 
Classification. Under the old English practice, writs 
were divided into original and judicial writs;?° but 
in modern times, original writs have fallen into dis- 
use, and most of them have been expressly abolish- 
ed;*! and in the later practice, writs are divided into 
original, of mesne process, and of execution;*? and, 
from the standpoint of their effect upon the proper- 
ty affected, it has also been said that writs may be 
divided into those pointing out, and those not specif- 
ically pointing out, the property to be seized.?* 


Original writ.24 A mandate of the court, consti- 
tuting the foundation of the action, and the com- 
mencement of a legal proceeding ;”° the first process 
or initiatory step in prosecuting a suit;*® also the. 
judicial instrument by which the court commands 


WRIT 


was commenced are designated judicial writs.?® 


Writs of mesne process,*° Those by which inter- 
locutory proceedings are initiated.*+ 


Writs of execution.?? Those by which the judg- 
ment or decree of the court is carried into effect.?* 


[§ 5] 2. Particular Writs*+—a. In General. The 
common-law writs, of which there were a multitude, 
generally bore specific Latin names, from their pur- 
pose, or from their emphatic words; *° but there are 
some with English names.*® 


[§ 6] b. Writ of False Judgment. A writ which 
appears to be still in use to bring appeals to the 
English high court from inferior ‘courts not of ree- 
ord proceeding according to the e@ourse of the com- 
mon law; °*7 a writ which issues where the complaint 
is of false judgment rendered in the court below, 
and commands the sheriff to go to the court below 
and record the plaint, etc., if in a court where he 
did not preside.*§ 


something, therein mentioned, to be done.?? 


[§ 7] c. Writ of Mandate.*® 


A term which it is 


Judicial writs. Writs issued after the action | said is employed in statutes in the well recognized 


16. Buck v. Colbath, 3 Wall. (U.S.) 
334, 342; Philips v. Spotts, 15 N.W. 
332, 14 Neb. 139, 142. 


17. Baird v. Pridmore, 29 How.Pr. 
(N.Y.) 2538, 254. 


18. Cary v. German American Ins. 
Co., 54 N.W. 18, 84 Wis. 80, 85, 36 
Am.S.R. 907, 20 L.R.A. 267. 


19. Baird v. Pridmore, 29 How.Pr. 
CNEY.)) 253,255. 


20. In re Damon, 104 F. 775, 776, 
5 Am.Bankr. 133. 


[a] Historical note.—(1) ‘‘The dis- 
tinction of writs into ‘original’ and 
‘judicial,”, was a fundamental and 
highly important one in old English 
law and practice.” Burrill L. D. (2) 
“The list of original writs was not 
the reasoned scheme of a provident 
legislator, calmly devising apt reme- 
dies for all conceivable wrongs, rath- 
er it was the outcome of the long and 
complicated struggle whereby the 
king drew into his court all the liti- 
gation of the realm.” Bouvier L. D. 
(3) “The ‘Register of Writs,’ the 
great repository of these formulae, is 
divided into two parts; the ‘Register 
of Original writs,’ and the ‘Register 
of Judicial writs.’” Burrill L. D. 
See also Registrum Omnium Brevium 
538°C.J. p 1167.1 °¢4) “The term “writ? 
is supposed by Mr. Reeves to have 
been derived from the fact of these 
‘formulae’ having always been ex- 
pressed in ‘writing,’ being in this re- 
spect distinguished from all the oth- 
er proceedings in the ancient action, 
which were conducted orally.’”” Bur- 
rill L. D. [cit 1 Reeves Hist. Eng. L. 
p 95; 2 Reeves Hist. Eng. L. p 266]. 


21° Burrill “ue D. — See Tyler. ‘v. 
@anaday, 2 “Barb. ON-Y.)1'60,* 162 
(where it was said: ‘‘What was called 
an ‘original writ’ is abolished’’). 

22. Bouvier L. D. [cit 3 Blackstone 
Comm. p 273; Gould Pl. c 2 § 1]. 


23. Buck v. Colbath, 3 Wall. (U.S.) 
334, 343 [quot Philips v. Spotts, 15 N. 
W. 332, 334, 14 Neb. 139, 142]; Caples 
Wer Stave, LOA er (493,138 (OKT Craxi2rs0, 
26 L.R.A.N.S. 1033. 

[a] These two classes discussed.— 
(1) “First, those in which the process 
or order of the court describes the 
property to be seized, and which con- 
tain a direct command to the officer 
to take possession of that particular 


For later cases, developments and changes in the law see Annotations, 


property. Of this class are the writ 
of replevin at common law, orders of 
sequestration in chancery, and near- 
ly all the processes of the admiralty 
courts, by which the ‘res’ is brought 
before it for its action.” Buck v. 
Colbath, 3 Wall. (U.S.) 334, 343 [quot 
Philips v. Spotts, 15 N.W. 332, 334, 14 
Neb. 139, 142]. To same effect Caples 
v. State, 104 P. 493, 3 Okl.Cr. 72, 80, 
26 L.R.A.N.S. 1033. (2) “Second, 
those in which the officer is directed 
to levy the process upon property of 
one of the parties to the litigation, 
Sufficient to satisfy the demand 
against him, without describing any 
specific property to be thus taken.” 
Buck v. Colbath, Supra [quot Philips 
v. Spotts, supra]; Caples v. State, 
supra. (3) “Of this class are the 
writ of attachment, or other mesne 
process, by which property is seized 
before judgment to answer to the 
judgment when rendered, and the 
final process of execution, elegit, or 
other writ, by which an ordinary 
judgment is carried into effect.” Buck 
v. Colbath, supra [quot Philips v. 
Spotts, supra]. 


24. See also Original § 2 text and 
note 85. 
25.. In re Damon, 104 F. 775, 776, 


5 Am.Bankr. 133. See 3 Blackstone 
Comm. p 273; Gould Pl. c 2 § 1; Tidd 
Pract. p 93. 

[a] “Judicial writs” distinguished. 
—Walsh, Leonard & Jackson v. Has- 
well, 11 Vt. 85, 88. 

26. Walsh, Leonard & Jackson v. 
Haswell, 11 Vt. 85, 88 [quot In re 
Original Writs, 37 Pa.Co. 522, 525) 
(usual meaning). 

27. In re Original Writs, supra. 

28. See also Judicial § 33. 

29. In re Damon, 103 F. 775, 777, 
5 Am.Bankr. 133 (they ‘‘were only is- 
sued out of the court in which the ac- 
tion was pending, or which issued the 
original writ’). See Walsh, Leonard 
& Jackson v. Haswell, 11 Vt. 85, 88. 

30. See also Process §§ 1-15. 

“Mesne process” see Process § 12. 

31. Cyclopedic L. D. [cit 3 Black- 
stone Comm. p 273; Gould Pl. c 2 § 
Letidd Pract’ p 93'}. 

“Interlocutory” 33 C.J. p 268. 

32. See also Executions § 1; Final 


25 C.J. p 1130 text and notes 54-56; 
Process § 12. 


33. Cyclopedic L. D. [cit 3 Black- 
stone Comm. p 273; Gould Pl. c 2 § 1; 
Tidd Pract. p 93]. 


34. Particular writs extensively 
treated throughout this work see Ap- 
peal and Error §§ 4—27 (writ of er- 
ror); Arrest §§ 81-270 (under mesne 
process in civil actions); Assistance, 
Writ of 5 C.J. p 1315; Attachment 
6 C.J. p 1; Audita Querela 6 C.J. p 
849; Certiorari 11 C.J. p 80; Crimi- 
nal Law § 3118 (writ of error coram 
nobis), §§ 3259, 3260 (writ of error), 
§§ 3263-3270 (certiorari); Detinue 18 
C.J. p 987; Ejectment 19 C.J. p 1021; 
Entry, Writ of 20 C.J. p 1276; Ex- 
ecutions 23 C.J. p 281; Forcible En- 
try and Detainer 26 C.J. p 797; Gar- 
nishment 28 C.J. p 1; Habeas Cor- 
pus. 29, CS. pit; Injunctions, 32°C6.ae 
p 1; Judgments §§ 601-629 (writ of 
error coram nobiS); Mandamus 38 C. 
J. p 526; Mortgages §§ 1268-1328 
(writ of entry in.foreclosure of mort- 
gage); Ne Exeat 45 C.J. p 588; Pos- 
sessory Warrant 49 C.J. p 1110; Proc- 
ess 50 C.J. p 432; Prohibition 50 C.J. 
p 651; Quo Warranto 51 C.J. p 307; 
Real Actions §§ 2-25 (writ of right), 
§§ 26-27 (writ of formedon); Replev- 
in 54 C.J. p 404; Review, Writ of, 54 
C.J. p 747; Scire Facias 56 C.J. p 
865; Searches and Seizures §§ 71— 
169 (search warrants); Sequestration 
57 C.J. p 175; Supersedeas 60 GJ. 
p 1155; Waste §§ 23-48 (various writs 
as remedies after, or to prevent, com- 
mission of waste). 


35. Cyclopedic L. D. See also su- 
pre note 34; and infra § 13 notes 55, 


_ 86. See writs supra note 34: and 
infra §§ 6-12 and § 13 notes 55, 56. 


37. Black L. D. [cit Archbald Pr. 
p 1427]. 
38. Anonymous, 2 N.C. 469, 470. 


[a] Compared with, and contrast- 
ed from: (1) A writ of error. Anony- 
mous, 2) N.Cy 469. "(2)" A writ @of 
recordari. Anonymous, supra. 

[b] Distinguished from: (1) Writ 
of “certiorari.’ Anonymous, 2 N.C. 
469, 470. (2) “Writ of pone.’ Anony- 


mous, supra. 
39. “Mandate” 38 C.J. p 956. 


same title and section number. 


sense in which it had been understood at common 
It has been described as a writ issued out 
of a higher court to compel a lower court to perform 
any duty imposed on it by law,*! hence somewhat 


law.*° 


similar to “mandamus.” #? 


{§ 8] d. Writ of Perambulation.** 
common law which is sued by consent of both par- 
ties, when they are in doubt as to the bounds of 
their respective estates, and is directed to the sher- 
iff, who is commanded to make the “perambulation” 
with a jury, and to set the bounds and limits be- 


tween them in certainty.** 
[§ 9] e. Writ of Possession.*® 


in criminal prosecutions operates as 


40. State v. Wrigley, 118 N.E. 353, 
187 Ind. 78, 81. 


41. State v. Wrigley, supra. 


[a] Duty must be clear and abso- 
lute and not discretionary.—State v. 
Wrigley, 118 N.E. 353, 187 Ind. 78, 81. 


[b] Not appeal or writ of error.— 
(1) “The writ of mandate is not a 
writ of error to review the action of 
the trial court in refusing to dismiss 
the criminal action, but is an original 
proceeding to be determined upon its 
merits.” Chrisman ‘vy. Superior Court 
in and for Fresno County, 219 P. 85, 
86, 63 Cal.App. 477. (2) ‘“‘Where the 
action of a trial court in granting or 
refusing to grant a change of venue 
depends upon the decision of a con- 
troverted point of law, the error, if 
any, in such ruling may be corrected 
on appeal, but the question of law in 
eontroversy cannot be resented to 
this court for decision by means of 
a petition for a writ of mandate.” 
State v. Wrigley, 118 N.E. 353, 187 
Ind. 78, 83. 


42. See cases supra note 41. 
also Mandamus § 3. 


43. See also Boundaries § 209 et 
seq; De perambulatione facienda 18 
Gr. p 5553" 48°C.J. p 809: 


44. Green v. Williams, 56 S.E. 549, 
144 N.C. 60, 63 [cit Fitzherbert Nat. 
rev. p 133]. 


[a] “Processioning” compared and 
contrasted.—(1) “Our processioning 
act is similar in some respects to the 
‘writ of perambulation’ at common 
law.” Green v. Williams, 56 S.E. 549, 
144 N.C. 60, 63. (2) In contrasting 
an action under the common-law writ 
with that under the processioning act, 
Revisal (1905) §§ 325, 3826 (Acts 
£1893] p 44 ce 22), the court said: 
“There [at common law] it was done 
by consent of the parties, and when 
there was no dispute as to the title, 
and none as to the right to occupy 
the adjoining tenements, while with 
us, either of the adjoining proprie- 
tors, where a dispute as to the true 
dividing boundary has arisen, is enti- 
tled to have the land processioned, 
without the other’s consent, and even 
when the question of title may be- 
come incidentally involved.” Green 
v. Williams, 56 S.EB. 549, 144 N.C. 40, 
63. See also Boundaries § 209. 


“Perambulation” 48 C.J. p 809. 

“Processioning” 50 C.J: p 624. 

45. See Husband and Wife § 818 
note 48 [b] (in ejectment against hus- 


band); Mortgages § 1454 (as process 
for putting foreclosure purchaser in 


See 


The term is now 
generally employed to designate any writ by virtue 
of which the sheriff is commanded to place a per- 
son in possession of real or personal property.*® 


-[§ 10] f. Writ of Probable Cause. A writ which 


WRIT 


A writ at 


jurisdiction but 


an order to stay 


possession), § 1931 (for recovery of 
possession of premises by purchaser 
at foreclosure); Sheriffs and Consta- 
bles § 554 text and note 72 (as af- 
fording protection to Officer). 


46. 2 Freeman Executions (2d ed) 
§ 470 [quot Decuir v, Loeb, 42 So. 955, 
118 La. 332, 337]. 


[a] May include fieri facias 
clause.—‘‘There may be a fieri facias 
clause added thereto, commanding the 
sheriff to levy the damages awarded 
by the judgment.” 2 Freeman Exe- 
cutions (2d ed) § 43 [quot Decuir v. 
Loeb, 42 So. 955, 118 La. 332, 337]. 


{b] Similar definition.—“‘The writ 
of execution employed to enforce a 
judgment to recover the possession of 
land. It commands the sheriff to en- 
ter the land and give possession of 
it to the person entitled under the 
judgment.” Black L. D. 


“Possession” 49 C.J. p 1092. 


47. Inre Albori, 272 P. 321, 95 Cal. 
ree 42, 48. See also Criminal Law 
§ 3383. 


[a] As necessary for complete ap- 
pellate jurisdiction.—-In re Albori, 272 
P. 321, 323, 95 Cal.App. 42. 


“Probable cause” 50 C.J. p 420: 


48. American Nat. Bank v. Childs, 
22 So. 384, 49 La.Ann. 1359, 1366. See 
also Mortgages § 1798 et seq. 


[a] Limited to hypothecated prop- 
erty.—‘“The writ of seizure and sale 
+ « » Operates only on the property 
hypothecated.” American Nat. Bank 
Vv. sae 22 So. 384, 49 La.Ann. 1359, 
1366. 


{[b] Compared with, and distin- 
guished from, “attachment,” “‘fieri fa- 
cias,” and ‘‘sequestration.” American 
Nat. Bank v. Childs, 22 So. 384, 49 
La.Ann. 1359, 1366. 


49. See also Courts §§ 445, 446. 


Ait tapi ot A control” 60 C.J. p 
1164. 


50. State v. District Court of 
Eighth Judicial Dist. in and for Cas- 
cade County, 292 P. 904, 88 Mont. 290, 
296:"5 In. re Wiestonsiet2e 2. b12,.'28 
Mont. 207, 216; State v. District Court 
of First Judicial Dist. in and for 
Lewis and Clark County, 63 P. 395, 
24 Mont. 539, 563. 


“Extraordinary” 25 C.J. p 296. 


51. State ex rel. State Bank of 
Townsend vy. District Court of First 
Judicial Dist. in and for Lewis and 
Clark County, (Mont.) 25 P.(2d) 396, 
398; State v. District Court of First 
Judicial Dist. in and for Lewis and 


(71 C.J.] 1629 


execution pending an appeal.*7 


[§ 11] g. Writ of Seizure and Sale. 
process to enforce payment of a claim by the sale 
of property antecedently mortgaged.*® 


[§ 12] h. Writ of Supervisory Control.*® An ex- 
traordinary writ, one of whose functions is to en- 
able a superior court to control the course of litiga- 
tion in the inferior courts where those courts are 
proceeding within their jurisdiction, but by a mis- 
take of law, or willful disregard of it, are doing a 
gross injustice; °° and which is issued only to cor- 
rect rulings made by the lower court acting within 


The final 


erroneously; °1 and may be em- 


ployed only in exigent cases to remedy manifest 
wrongs which cannot otherwise be righted,°? or to 
control where discretion is lodged in the inferior 
court; ** and where there is no appeal, or the rem- 
edy by appeal is inadequate.®4 


Clark County, 147 P. 612, 50 Mont. 


428, 430. 


52. State v. District Court of Third 
Judicial Dist. in and for Powell 
County, 254 P. 414, 78 Mont. 435, 440. 


[a] Not issued as matter of 
course.—“The writ never issues as 
a matter of course. It is authorized 
by the constitution . . to prevent 
a failure of justice by supplying a 
means for the correction of manifest 
error committed by the trial court 
within jurisdiction where there is no 
other adequate remedy and gross in- 
justice is threatened.” State v. Dis- 
trict 1Courtwvof Hilly County. 
784, 54 Mont. 472, 473 [quot State v. 
District Court of Third Judicial Dist. 
in and for Powell County, 254 P. 414, 
78 Mont. 435, 441]. 


58. State ex rel. State Bank of 
Townsend y. District Court of First 
Judicial Dist. in and for Lewis and 
cans County, (Mont.) 25 P.(2d) 396, 


54. State ex rel. State Bank of 
Townsend v. District Court of First 
Judicial Dist. in and for Lewis and 
Clark County, supra; State v. District 
Court of Highteenth Judicial Dist. in 
and for Hill County, 188 P. 365, 57 
Mont. 328, 333; State v. District Court 
of Fourth Judicial Dist. in and for 
Ravalli County, 171 P. 273, 54 Mont. 
461, 462; In re Weston, 72 P. 512, 28 
Mont. 207, 216; State v. District Court 
of First Judicial Dist. in and for Lew- 
is and Clark County, 63 P. 395, 24 
Mont. 539, 563. 


[a] Absence of appeal not requi- 
site.—(1) “It is argued that this pro- 
ceeding cannot be maintained, since 
relator has a remedy by appeal, and 
therefore supervisory control will not 
lie. The fact that an appeal lies 
from the order granting a writ of as- 
sistance does not afford sufficient 
ground to deny the writ.” State v. 
District Court of Eighth Judicial 
Dist. in and for Cascade County, 292 
P. 904, 88 Mont. 290, 296. (2) ‘‘The 
mere fact that one has the right of 
appeal will not of itself compel a de- 
nial of the remedy of supervisory 
control; the power may be invoked 
nevertheless if the case is exigent 
and the remedy by appeal inade- 
quate.” State v. District Court of 
Third Judicial Dist. in and for Pow- 
ell County, 254 P. 414, 78 Mont. 435, 
441 [cit State v. District Court of 
Highteenth Judicial Dist. in and for 
Hill County, 188 P. 365, 57 Mont. 328, 


333 (where similar language is 
used) ]. 
[b] Absence or inadequacy of ap- 
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[§ 13] i. Various Other Writs. In the subjoined 
notes definitions of various other writs are given®? 


peal essential.—‘‘The proceeding will 
not lie unless there is no appeal or 
the remedy by appeal is inadequate; 
and we cannot permit it to be used as 
a convenience or shorter route to 
precedence over other causes equally 
entitled to our consideration.” State 
v. District Court of Fourth Judicial 
Dist. in and for Ravalli County, 171 
P. 273, 54 Mont. 461, 462 [quot State 
v. District Court of Third Judicial 
Dist. in and for Powell County, 254 
P. 414, 78 Mont. 435, 441]. To like 
effect State v. District Court of First 
Judicial Dist. in and for Lewis and 
eae County 147 P. 612, 613, 50 Mont. 
428, ; 


55. See definitions infra this note. 


[a] . Ad inquirendum.—‘“‘A judicial 
writ commanding inquiry to be made 
of any thing relating to a cause de- 
Bending in the king’s courts.” Jacob 


[b] Ad jura regis—“A writ 
brought by the king’s clerk, present- 
ed to a living, against those that en- 
deavor to eject him, to the prejudice 
of the king’s title.” Jacob L. D. 


[c] Admeasurement of dower.— 
“A writ to which an heir is entitled 
where a man’s widow, after his de- 
cease, holds from the heir more land 
as dower than of right belongs to 
her; or where the heir being within 
age, or his guardian, has assigned to 
her more than she ought to have.” 
Burrill L. D. See also Admeasure- 
ment 1 C.J. p 1238; De admensura- 
tione dotis 17 C.J. p 1152; Dower §§ 
359-393. 


[d] Admeasurement of pasture.— 
(1) “A writ which lay at common law 
between those who had common of 
pasture appendant or by vicinage, in 
cases where any one or more of them 
surcharged the common with more 
cattle than they ought.” Burrill L. D. 
See also Admeasurement 1 C.J. p 1238; 
Common Lands § 47; De admensura- 
tione pasture 17 C.J. p 1152. (2) 
“The remedy is abolished in both 
England and the United States.” 
Bouvier li. D. 


[e] Ad quod damnum.—(1) “A 
writ, at common law, by which the 
sheriff was to inquire by a jury what 
damage it would be to the sovereign, 
or to a subject, to grant a fair, mar- 
ket, highway, or other like fran- 
chise.” Anderson L. D. (2) \“It is 
also used to inquire of lands given in 
mortmain to any house of religion, 
ete.” Wharton L. Lex. (3) It “des- 
ignates the remedy given by statute 
for the assessment of damages suf- 
fered from an exercise of the right 
of ‘eminent domain, or in consequence 
of some public improvement.” An- 
derson L. D. (4) “The writ of ad 
quod damnum is a common-law writ, 
and is in the nature of an original 
writ.” 2 Wooley Delaware Pr. § 1449 
[quot Elbert v. Scott, 90 A. 587, 590, 
28 Del. 1). (5) “It is issued by the 
prothonotary on application made in 
proper form, and under the statute 
controlling this [condemnation] case 
is returnable to and made subject to 
confirmation by the Superior Court.” 
Elbert v. Scott, supra. See also Dam- 
ages § 352; Eminent Domain § 521 
text and note 78; Navigable Waters 
§ 108 text and note 44; Sheriffs and 
Constables § 127 text and note 30. 


{f] Junior writ.—‘One which is 
issued, or comes to the officer’s hands, 
at a later time than a similar writ, 
at the suit of another party, or on a 
different claim, against the same de- 
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fendant.” Black L. D. 


[g] Patent writ.—‘‘In old prac- 
tice, an open writ; one not closed or 
sealed up.” Black L. D. 


{h] Peremptory: writ.—‘‘An origi- 
nal writ, called from the words of 
the writ a ‘si te fecerit securum’ and 
which directed the sheriff to cause 
the defendant to appear in court with- 
out any option given him, provided 
the plaintiff gave the sheriff security 
effectually to prosecute his claim. 
The writ was very occasionally in 
use, and only where nothing was spe- 
cifically demanded, . but only 
damages to be assessed by a jury.” 
Black L. D. [cit Brown]. 


{i] Pro retorno habendo.—‘‘A writ 
commanding the return of goods to 
the defendant, upon a judgment in his 
favor in replevin, upon the plaintift’s 
default.” Black L. D. 


[j] Writ of association.—‘In Eng- 
lish practice, a writ whereby certain 
persons (usually the clerk of assize 
and his subordinate officers) are di- 
rected to associate themselves with 
the justices, and.serjeants; and they 
are required to admit the said per- 
sons into their society in order to take 
the assizes.” Black L. D. [cit 3 
Blackstone Comm. p 59]. ‘‘Associa- 
tion” 5 C.J. p 1329. 


{k] Writ of conspiracy.—‘‘A writ 
which anciently lay against persons 
who had conspired to injure the plain- 
tiff, under the same circumstances 
which would now give him an action 
on the case.” Black L. D. See also 
Conspiracy § 98. 


[1] Writ of covenant.—“‘A writ 
which lies where a party claims dam- 
ages for breach of covenant; i. e. of 
a promise under seal.” Black L. D. 
See also Covenant, Action of §§ 1, 2. 


[m] Writ of debt—(1) “A writ 
which lies where the party claims 
the recovery of a debt; i. e. a liqui- 
dated or certain sum of money al- 
leged to be due to him.” Black L. D. 
(2) A writ which “properly lieth 
where a man oweth another a certain 
sum of money by obligation, or by 
bargain for a thing sold, or by con- 
tract, etc.” Lacaze vy. Commonwealth, 
Add. (Pa.) 59, 86. See also Debt, Ac- 
tion of 18 C.J. p 1. 


[n] Writ of delivery.—‘“A writ of 
execution employed to enforce a judg- 
ment for the delivery of chattels.” 
Black L. D. 


[o] Writ of mainprize [or main- 
prise].—‘‘A writ directed to the sheriff 
(either generally, when any man is 
imprisoned for a bailable offense and 
bail has been refused, or specially, 
when the offense or eause of com- 
mitment is not properly bailable be- 
low), commanding him to take sure- 
ties for the prisoner’s appearance, 
commonly called ‘mainpernors,’ and 
to set him at large.” Black L. D. [cit 
3 Blackstone Comm. p 128]. ‘Main- 
prise” 38 C.J. p 334. 


[p] Writ of pone.—A writ ‘to re- 
move a plaint commenced by a writ 
in the county court, which is a court 
not of record, into the superior court, 
when it is apprehended a fair trial 
will not be had in the court below.” 
Anonymous, 2 N.C. 469, 470 note. See 
also Attachment § 3. 


[aq] Writ of precipe.—“This writ 
is also called a ‘writ of covenant,’ and 
is sued out by the party to whom 
lands are to be conveyed by fine, the 
foundation of which is a supposed 


or reference is made to definitions, elsewhere to be 
found, of writs with English names®® as well as those 


agreement or covenant that the one 


shall convey the land to the other.” 
Black L. D. [cit 2 Blackstone Comm. 


p 349]. See also Process § 28 text and 
notes. 27-37... “Precipe’ 49 C.J. Dp 
1315. i 

[rl] Writ of prevention. — “The 


name given to certain writs which 
may be issued in anticipation of suits 
which may arise.” Black L. D. [cit 
Coke Litt. p 100]. 


{s] Writ of proclamation.—‘In 
English law, by the statute 31 Hliz. c 
4, when an exigent is sued out, a writ 
of proclamation shall issue at the 
same time, commanding the sheriff of 
the county where the defendant dwells 
to make three proclamations thereof, 
in places the most notorious, and most 
likely to come to his knowledge, a 
month before the outlawry shall take 
place.” Black Ll. D. [cit 3 Blackstone 
Comm. p 284]. See also Proclamation 
50 C.J. p 624 text and notes 38-50. 
“Proclamation” 50 C.J. p 624. 


[t] Writ of recaption.—‘“If, pend- 
ing an action of replevin for distress, 
the defendant distrains again for the 
same rent or service, the owner of the 
goods is not driven to another action 
of repleyin but is allowed a writ of 
recaption, by which he recovers the 
goods and damages for the defend- 
ant’s contempt of the process of the 
law in making a second distress while 
the matter is ‘sub judice.’’’ Black L. 
D. [cit Woodfall Landlord & T. p 484]. 
“Recaption” 52 C.J. p 1190. 


{ul Writ of tolt—‘In English law, 
the name of a writ to remove proceed- 
ings on a writ of right patent from 


the court-baron into the county 
court.” Black L. Ds 

{v] Writ of trial. — “In English 
law, a writ directing an action 


brought in a superior court to be 
tried in an inferior court or before the 
under-sheriff, under St. 3 & 4 Wm. IV, 
c 42. It is now superseded by the 
County Courts Act (1867), c 142 § 6, 
by which a defendant, in certain cases, 
is entitled to obtain an order that 
the action be tried in a county court.” 
Black L. D. 


[w] Writ of waste.—‘‘The name of 
a writ to be issued against a tenant 
who has committed waste of the 
premises. There are several forms of 


this writ.” Black L. D. See Waste 
§§ 23-48. 

56. See infra this note. 

[a] Various other writs ‘with 


names in English: 

Assize 5 C.J. p 1328. 

Attaint 6 C.J. p 547. 

Ayle, ayel, aiel, or aile 6 C.J. p 877. 


Clause or close writs 11 C.J. p 917 
note 20 [a]. 


Commission of lunaey 12 C.J. p 148. 
Day rule or day writ 17 C.J. p 1134. 


Detinue of goods in frank marriage 
18 C.J. p 10380. 


Distress 18 C.J. p 1289. 
gee He 33 C.J. p 804 text and note 


Journeys accounts 33 C.J. p 917. 

Specific habeas .corpus writs 
Habeas Corpus 8 1. 

Statutory staple 59 C.J. p 1217 text 
and note 29. 

Subpcena see Equity § 357; Witnesses 
§§ 22-48. 

Summons 60 C.J. p 1020. 

Trustee process 65 C.J. p 183. See also 
Garnishment § 1. 


see 


For later cases, developments and changes in the law see Annotations, same title and section number. 


with Latin names.5? 


Various writs in common-law real 


actions. See Real Actions § 1 text 
and notes 6-15. 
Writ of: 


Claim and delivery see Replevin § 
1 text and notes 2, 3. 

Consultation 12 C.J. p 1308. 
also Prohibition §§ 152, 153. 

Coram nobis see Criminal Law § 
3118; Judgments §§ 601-629. 

Deceit 18 C.J. p 25 text and notes 
52, 58. See also Fraud § 125 et 
seq. 

Dower see Dower §§ 280-285. 


Entry in foreclosure of mortgage 
see Mortgages § 1268 et seq. 

Error see Appeal and Error §§ 4-27 
(in civil cases); Criminal Law §§ 
3259, 3260 (in criminal prosecu- 
tions). 

Error coram nobis see Criminal Law 
§ 3118; Judgments §§ 601-629. 


HEstrepment 21 C.J. p 1255. See also 
Ejectment § 109; Waste § 24. 

Extent 25 C.J. p 228 text and notes 
a See also Executions §§ 2, 


eee see Real Actions §§ 26, 


See 


Inquiry see Damages § 352. 
Mesne 40 C.J. p 652. 
Monstraverunt 41 C.J. p 210. 
Procedendo 50 C.J. p 424. 


Protection 50 C.J. p 824 note 21 [bl]. 
See also Federal Courts § 14 text 
and note 64. 


Recordari 53 C.J. p 599. See also 
dgaamee of the Peace §§ 286 617— 


Restitution see Restitution § 2 text 
and notes 60, 61. See also Forci- 
ble Entry and Detainer §§ 34-37, 
149, 151; Replevin §§. 334-336; 
Sheriffs and Constables § 554 text 
and note 75. 


Right see Real Actions §§ 2-25. 
Trover see Trover and Conversion 
§§ 85-90. 
57. See infra this note. 
[a] Various other .writs 
names in Latin: 
Accedas ad curiam 1 C.J. p 377 note 
iba. 
Accedas ad vicecomitem 1 C.J. p 377 
note 78 [a]. 
Ad melius inquirendum 1 C.J. p 1238. 
Aetate probanda, 2’C.J. p 310. 
Allocatione facienda 2 C.J. p 1152. 
Amparo de dote 2 C.J. p 1331. 
Arrestandis bonis ne dissipentur 5 C. 
J. p 530. 


Arrestando Pau, qui pecuniam re- 
cepit 5 Cos. 30. 


Arresto facto ei bonis mercatorum 
alienigenorum 5 C.J. p 531. 


Balivo amovendo 6 C.J. p 1172. 

Bonig non amovendis 9 C.J. p 135. 

Breve 9 C.J. p 400. 

Brevia anticipantia 9 C.J. p 400. 

Capias 9 C.J. p 1276. 

Capias ad audiendum judicium 9 C.J. 
Dp. 1277: 

Capias ad computandum 9 C.J. p 1277. 

Capias ad faciendum 9 C.J. p 1277. 

Capias ad respondendum 9 C.J. p 1277. 
See also Arrest §§ 195-211. 


Capias ad satisfaciendum 9 C.J. p 
1277. See also Executions §§ 1137-— 
1144; Fines, Forfeitures and Pen- 
alties § 20; ‘Sheriffs and Constables 
§ 554 text and note 61. 


Capias in withernam 9 C.J. p 1277. 


with 
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Capias pro fine 9 C.J. p 1277. See 
also Fines, Forfeitures and Penal- 
ties § 19. 


Capias utlagatum 9 C.J. p 1278. 

Casu consimili 11 C.J. p 30. 

Casu proviso 11 C.J. p 31. 

Catallis captis nomine districtionis 11 
Jie Drow 

Canes matrimonii prelocuti 11 C.J. p 


Cessavit per biennium 11 C.J. p 225. 

Clamea admittenda in itinere de at- 
tornato 11 C.J. p 827 

Clericum admittendum 11 C.J. p 840. 

Collatione facta uni post mortem al- 
terium 11 C.J. p 966. 

Collatione heremitagii 11 C.J. p 966. 

Comitatu commisso 11 C.J. p 1235. 

Comitatu et castro commisso 11 C.J. 
p 1235 

Communia placita non tenenda in 
scaccario 12 C.J. p 211 


Consimili casu 12 C.J. p 528. 
Consuetudinibus et serviciis 12 C.J. 
p 1307 


Ser ae ati es collationis 13 C.J. p 
798, 


Conte. formam feoffamenti 13 C.J. p 
199 2 


Contributione facienda 13 C.J. p 836. 
Conventione 13 C.J. p 848. 

Coram nobis 13 C.J. p 1235. 

Coram vobis 13 C.J. p 1235. 

Corodio habendo 13 C.J. p 1238. 


Coronatore eligendo 13 C.J. p 1238. 
Coronatore exonerando 13 C.J. p 1238. 


Corpus cum causa 14A C.J. p 1425. 
Cui ante divortium 17 C.J. p 390. 
Cui in. vita 17 C.J. p),390. 

Curia claudenda 17 C.J. p 405. 


De admensuratione dotis 17 C.J. p 
1152. 


pA pe neue Eta Unis pasture 17 C.J. p 
152. 


De etate probanda 17 C.J. p 1153. 
De annua pensione 17 C.J. p 1157. 

De annuo redditu 17 C.J. p 1157. 

De apostata capiendo 17 C.J. p 1157. 
De arbitratione facta 17 C.J. p 1157. 


De arrestandis bonis ne dissipentur 
TPO Se PD Vib ss 


De arrestando ipsum qui pecuniam 
recepit. 17 C.J. p 1158. 


De assisa proroganda 17 C.J. p 1158. 


De attornato recipiendo 17 C.J. p 1367. 


Re gadiendo et terminando 17 C.J. p 


De averiis captis in withernam (or in 
withernamium) 17 C.J. p 13867. 

De averiis replegiandis 17 C.J. p 1367. 

De averiis retornandis 17 C.J. p 1367. 

De bono et malo 17 C.J. p 13871. 

De cartis reddendis 18 C.J. p 25. 


De catallis reddendis 18 C.J. p 25. 
See also 11 C.J. p 31. 


De 
De 
De 
De 


cautione admittenda 18 C.J. p 25. 


certificando 18 C.J. p 26. 
certiorando 18 C.J. p 26. 
champertia 18 C.J. p 26. 
De chimino 18 C.J. p 26. 


De clerico admittendo 18 C.J. p 30. 
See also 11 C.J. p 840 text and note 
66. 


De clerico capto per statutum mer- 
catorium deliberando 11 C.J. p 840. 


De clerico convicto .. delibera- 


do 11 C.J. p 840. 


(71 C.J.] 1631 


De clerico infra sacros ordines con- 
stituto non eligendo in officium 11 
C.J. p 840, 

De comptu 18 C.J. p 31. 


De consanguineo or consanguinitate 
18° 6.3... pr edi 


De conspiratione 18 C.J. p 31. 
De continuando assisam 18 C.J. p 31. 
es conte anton facienda 18 C.J. p 


De contumace capiendo 18 C.J. p 31. 
DarcoDie libelli deliberanda 18 C.J. p 


De coronatore eligendo 18 C.J. p 31. 
PEs ceronasere exonerando 18 C.J. p 


De corrodio habendo 18 C.J. p 31. 
De curia claudenda 18 C.J. p 33. 


‘De custode admittendo 18 C.J. p 33. 


De custode amovendo 18 C.J. p 33. 


De Custodie. terree et heredis 18 C.J. 
p s 

De debito 18 C.J. p 33. 

De deceptione 18 C.J. p 33. 

De deoneranda pro rata portionis 18 
CIs piss: 

Dedimus potestatem 18 C.J. p 133. 

Dedimus potestatem de attornato re- 
cipiendo 18 C.J. p 1338. : 

De_domo reparanda 18 C.J. p 134; 19 
C.J. p 443. 

De dote assignanda 18 C.J. p 134. 

De dote unde nihil habet 18 C.J. p 134; 
19 C.J. p 446; 65 C.J. p 1202. 

De ejectione custodiz 18 C.J. p 450. 

De ejectione firme 18 C.J. p 450; 
C.J..p 1020 note 88 [a]. 

De esceta 18 C.J. p 453. 

De escambio monete 18 C.J. p 453. 

De essendo quietum de tolonio 18 C.J. 
p 453. 

Re eee ue de malo lecti 18 C.J. p 
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De estoveriis habendis 18 C.J. p 453. 
De estrepamento 18 C.J. p 453. 


De excommunicato capiendo 18 C.J. 
p 453. 

De Saco mruutcats deliberando 18 C. 
Jusped 

De ercomumuntoate recapiendo 18 C. 
J. p 453. 

De executione facienda in witherna- 
mium 18 C.J. p 453. 

De executione judicii 18 C.J. p 453. 


De exemplificatione 18 C.J. p 453. 

De exoneratione secte 18 C.J. p 453. 

De expensis civium et burgensium 18 
C.J. p 453. 

De expensis militum levandis 18 C. 
J. p 453. 

De falso judicio 18 C.J. p 455. 

De fine non capiendo pro pulchre 
placitando 18 C.J. p 466. 

De fine pro disseisina capiendo 18 C. 
J. p 466. 

De gestu et fama 18 C.J. p 469. 

De heerede deliberando illi qui habet 
custodiam terre 18 C.J. p 470. 

De heerede rapto et abducto 18 C. 
J. p 470. 

De heretico comburendo 18 C.J. p 
470; .29 C.J. p 204. 

De homagio respectuando 18 C.J. p 
470. 


De homine capto in withernam 18 C. 
J. p 470. 


1632 [71 C.J.] 


De homine replegiando 18 C.J. p 470; 
30 C.J. p 456. See also Habeas Cor- 
pus § 3 (habeas corpus distinguish- 
ed); Sheriffs and Constables § 127 |. 
(ean be served only by sheriff and 
and not by deputy). 

De identitate nominis 18 C.J. p 470; 
SICeT ep Dewok. 

De idiota inquirendo 18 C.J. p 470; 
31 C.J. p 238. 


De ingressu 18 C.J. p 471. 

De intrusione 18 C.J. p 471. 

De leproso amovendo 18 C.J. p 472. 
De libera falda 18 C.J. p 473. 

De libero passagio 18 C.J. p 474. 

De libertate probanda 18 C.J. p 474. 
De fae te allocandis 18 C.J. p 


De licentia transfretandi 18 C.J. p 474. 
De magna assisa eligenda 18 (OF 3 0) 
478. 


manucaptione 18 C.J. p 481. 
manutenendo 18 C.J. p 481. 
medio 18 C.J. p 481. 

De minis 18 C.J. p 483. 

De mittendo tenorem recordi 18 C.J. 
p 484. 

De moderata misericordia capienda 18 
C.J. p 484. 

De nativo habendo 18 C.J. p 485. 

De non procedendo ad assisam Se: 
J. p 486. 

De non residentia clerici regis 18 C. 
J. p 486. 

De odio et atia 18 C.J. p 489. 

De onerando pro rata portione 18 C.J. 
p 489. 

De partitione facienda 18 C.J. p 490. 

De perambulatione facienda 18 C.J. 
p 555; 48 C.J. p 805. 

De pipa vini carianda 18 (CAL eOEY 

De plegiis acquietandis 18 C.J. p 555. 

De ponendo sigillum ad exceptionem 
18 C.J. p 555. 

De post disseisina 18 C.J. p 781. 

De proprietate probanda 18 Cs. Dp 784. 

De quarantina habendo 18 C.J. p 785. 

De quibus sur disseisin 18 CT. pine: 

ee divisis 18 C.J. p 

De rationabili parte bonorum 18 C.J. 
p 785. 

De recordo et processu mittendis 18 
CIapes¢ 

De recto 18 C.J. p 787. 

De redisseisina 18 C.J. p 787. 

De reparatione facienda 18 C.J. p 787; 
54 C.J. p 400. 

De replegiare or replegiari 18 Ci. 
p 787. See also Replevin §§ 1, 134, 
et seq. 

De rescussu 18 C.J. p 787. 


De retorno habendo 18 C.J. p 787. 
See also Replevin §§ 323, 334-3386. 


De salva gardia 18 C.J. p 791. 

De salvo conducto 18 C.J. p 791. 

De scutagio habendo 18 C.J. p 969. 

De secta ad moliendum 18 C.J. p 969. 

De statuto mercatorio 18 C.J. p 974. 

De statuto stapule 18 C.J. p 974. 

De superoneratione pasture 18 Cr: 
p 976. 

De super sedendo 18 C.J. p 976. 

De theolonio 18 C.J. p 986. 

De transgressione 18 C.J. p 1030. 


De transgressione ad audiendum et 
terminandum TCT. p  LOS8es 

De uxore rapta et abducta 18 C.J. p 
1031. 

De vasto 18 C.J. p 1081. 


De 
De 
De 
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De ventre inspiciendo 18 C.J. p 1032. 
De vi laica amovenda 18 C.J. p 1033. 
De warrantia charte 18 C.J. p 10384. 
De warrantia diei 18 C.J. p 1034. 


Diem clausit extremum 18 C.J. D 
1036 


Distringas 18 C.J. p 1385. 


Distringas juratores 18 C.J. p 1385 
text and note 4. 


Distringas nuper vice comitem 18 C. 
J. p 1385 text and note 5. 


Distringas vice comitem 18 C.J. p 1385 
text and note 6 


Droit-close 19 C.J. p 765. 
Dum fuit infra zetatem 19 C.J. p 835. 


Dum fuit in prisona 19 C.J. p 836. 

Dum non fuit compos mentis 19 C.J. 
p 836. 

Eo quod ipsi bastardus sit natus ante 
matrimonium matris ipsorum 20 C. 
J.-D L298. 


| Estoveriis habendis 21 C.J. p 1254. 


Estrepment 21 C.J. p 1254. 


er ET eae ee capiendo 23 C.J. p 
TOs 


Hzgomunupices deliberando 23 C.J. p 


Eacommmpnicaye recapiendo 23 C.J. p 
my © a Ni 

Ex gravi querella 25 C.J. p 166. 

Exigent or Exigi facias 25 C.J. p 167. 


Ex parte talis 25 C.J. p 170. 

Expensis militum non levandis 25 C. 
Je p LG. 

eae facias 25 C.J. p 228 note 46 
a]. 

Falso retorno brevium 25 C.J. p 662. 

Festinum remedium 25 C.J. p 1084. 

Fieri facias 25 C.J. p 1121. 


Fieri facias de bonis ecclesiasticis 25 
C.J. p 1121 text and note 12. 


Fieri facias de bonis propriis 25 C.J. 
p 1121 text and note 13 


Fieri facias de bonis testatoris 25 C. 
J. p 1121 text and note 14. 


Fine annullando levato de tenemento 
quod fuit de antiquo dominico 25 
C.J. p 1142. 


Fine capiendo pro terris 25 C.J. p 1142. 

Fine non capiendo propulchre placit- 
ando 25 C.J. p 1142. 

Fine pro redisseisina capiendo 25 Cc. 
J. pr 1142: 

Gestu et fama 28 C.J. p 615. 


Habere facias possessionem 29 C.J. p 
99% 


Habere facias seisinam 29 C.J. p 199. 
Habére facias visum 29 C.J. p 199. 
Heerede abducto 29 C.J. p 202. 


Heerede deliberando alteri qui habet 
custodium terre 29 C.J. p 202. 


Herede rapto 29 C.J. p 202. 


‘Homagio respectuando 29 C.J. p 767. 


Homine capto in withernamium 30 C. 
J. p 456. 


Homine eligendo ad custodiendam 
peciam sigilli pro mercatoribus edi- 
ti 30 C.J. p 456. 


Insimul tenuit 32 C.J. p 795. 
Justicies 35 C.J. p 896. 
Laborariis 35 C.J. p 926. 


Lanis de crescentia walle traducends 
absque costuma, etc., 36 C.J. p 720. 


Latitat 36 C.J. p 956. 
Leproso amovendo 36 C.J. p 989. 
Levari facias 36 C.J. p 993. 


Levari facias damna de disseisitoribus 
36 C.J. p 994 


Levari facias quando vicecomes re- 
turnavit quod non habuit emptores 
SO Cxd uDLo 9 45 


Levari facias residuum debiti 36 C.J. 
p 994 

Libera chasea habenda 37 C.J. p 158. 

Liberari facias 37 C.J. p 158. 

Liberate 37 C.J. p 158. 

Libertatibus allocandis 37 C.J. p 159. 


Libertatibus exigendis in itinere 37. 
(Crd bio JU5e) 


Magistralia brevia 38 C.J. p 332. 
Magna assisa eligenda 38 C.J. p 332. 


Maritagio amisso per defaltam 38 C.J. 
p 1191. 


Medio acquietando 40 C.J. p 628. 


Melius inquirendum vel inquirendo 40 
C.J. p 630. 


Moderata misericordia 40 C.J. p 12338. 
Monstraverunt 41 C.J. p 210. 

Ne admittas 45 C.J. p 577. 

Ne injuste vexes 45 C.J. p 1377. 

Ne recipiatur 45 C.J. p 1383. 


Ne unjuste vexes 45 C.J. p 1389. 
Nisi prius writ 46 C.J. p 481. 


Non implacitando aliquem de libero 
tenementum sine brevi 46 C.J. p 
485 text and note 12. 


Non intromittendo quando breve 
precipe in capite sub dole impetra- 
tur 46 C.J. p 486 text and note 14. 


Non merchandizanda victualia 46 C.. 
J. p 486 text and note 17. 


Non molestando 46 C.J. p 486 text and 
note 18. 


Non omittas 46 C.J. p 486 text and 
note 20. 


Non ponendis in assisis et juratis 
46 C.J. p 486 text and note 21. 


Non residentia pro clericis regis 46 
C.J. p 486 text and note 24 


Non solvendo pecuniam ad quam 
clericus mulctatur pro non_resi- 
Gentle 46 C.J. p 486 text and note 
6. 


Nuper obit 46 C.J. p 836. 
Occupavit 46 C.J. p 898. 
Octo tales 46 C.J. p 900. 
Odio et atia 46 C.J. p 901. 


Officiariis non faciendis vel amovendis 
46 C.J. p 1086. 


Onerando pro rata portionis 46 C.J. p 


Ore ene contra servientes 46 C.J. p 


Plegiis acquietandis 49 C.J. p 1034. 
Precipe 49 C.J. p 1315. 

Procedendo 50 C.J. p 424. 
Processum continuando 50 C.J. p 624. 


Quare ejecit infra terminum 51 C.J. 
pr LGs 
Quare impedit 51 C.J. p 116. 


Quare incumbravit 51 C.J. p 116. 
Quare intrusit 51 C.J. p 117. 
Quare non admisit 51 C.J. p 117. 
Quare non permittit 51 C.J. p 117. 
Quare obstruxit 51 C.J. p 117. 


Querela coram rege a concilio dis- 
es et terminanda 51 C.J. p 
5 KS 


Cue improvide emanavit 51 C.J. p 


Quid juris clamat 51 C.J. p 124. 
Qui improvide 51 C.J. p 295. 


WRITE.5® 


by tracing, 


. Phrases: 
write other names,” °° 


Quod clerici beneficiati de cancellaria 
Hee Fp 300 


Quod clerici non eligantur in officio 
ballivi, etc. 61 C.J. p 300. 


Quod ei deforceat 51 C.J. p 30, 

Quod permittat 51 C.J. p 303. 

race permittat prosternere 51 C.J. p 
3. 


Quo jure 51 C.J. p 304. 
Quo minus 51 C.J. p 305. 
Rapetu heredis 52 C.J. p 1138. 


Recognitione adnullanda per vim et 
duritiem facta 53 C.J. p 555. 


Recordari 53 C.J. p 59%. 
SE Ara facias loquelam 53 C.J. p 
ry) . 


Recto, breve de 53 C.J. p 660. 


Recto de advocatione ecclesie 53 C.J. 
p 660 


Recto de custodia terre et heredis 53 
C.J. p 660. 


Recto de dote 53 C.J. p 660. 


Berto, de dote unde nihil habet 53 C.J. 

p 0. 

Recto de rationabili parte 53 C.J. p 
660. 


Recto quando (or quia) 
remisit curiam 53 C.J. p 


Recto sur disclaimer 53 C.J. p 660. 
Rege ineonsulto 53 C.J. p 1066. 
Regio assensu 53 C.J. p 1067.. 


Rehabere facias seisinam 53 C.J. p 
1180. 


Replegiari facias 54 C.J. p 403. 
Secta ad curiam 56 C.J. p 1271. 
Secta ad molendinum 56 C.J. p 1271. 


Secta facienda per illam que habet 
eniciam partem 56 C.J. p 1272. 


Secta unica tantum facienda pro 
os hereditatibus 56 C.J. p 


Sectis non faciendis 56 C.J. p 1274. 
Securitatem inveniendi 56 C.J. p 1278. 
Securitatis pacis 56 C.J. p 1278. 
Seisina habenda 57 C.J. p 97. 


Seneschallo et mareshallo quod non 
teneat placita de libero tenemento 
57 C.J. p 126. 


Sequatur sub suopericulo 67 C.J. p 
134. 


dominus 
660. 


Sequestrari facias 57 C.J. p 134. 
Servitiis acquietandis 57 C.J. p 283. 


Si fecerit te securum 58 C.J. p 706 
note 90 [d]. 


Si non omnes 58 C.J. p 739, 
Si recognoscat 58 C.J. p 739. 


Subpcena ad respondendum see Hquity 
§ 363 text and note 34. 


Subpeena ad testificandum 60 C.J. p 
689. 


Subpcena duces tecum see Witnesses 
? §§ 32-42. 


Supplicavit 60 C.J. p 1166. 
(71 C. J.—103] 


To compose;5® to engrave;®® to ex- 
press by means of letters;*! to express one’s thoughts 
in writing legible to others; °* to express our ideas 
by letters visible to the eye;®* to form by a pen on 
paper or other material, or by a graver on wood or 
stone; °* to impress; °° to produce, form, or make 
legible characters expressive of ideas; °° 
to set down legible characters with pen and ink.®? 


“He could not read nor write,’”’*® “may 
“shall write his name,’ 7° 


WRITE 


“write a letter,” 71 
mony, BAKES EW aK "cwrite’ the name;” 7% also “ ‘writing’ 
in the name of the candidate,” 74 ’and “ ‘writing’ upon 
his ballot;”75 and also “being written, signed and 
dated entirely by hand,” 7* “caused a ‘letter to be 
written,”’7’ “entirely written, "78 “entirely written, 
dated, and signed by the hand, 779 “Foirly writ- 
ten,” 80 “hand written or typewritten, 81 “indorse- 
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“write or draw up the testi- 


nient must be written on the instrument itself,” °? 


Tenementis Pegatis 62 C.J. p 706. 


Tenentibus in assisa non onerandis 
62a p06. 


Tenore indictamenti mittendo 62 C.J. 
p 710 

Terminum qui preteriit 62 C.J. p 735. 

Terra extendenda 62 C.J. p 736. 


Terris bonis et catallis rehabendis 
post purgationem 62 C.J. p 787. 


Terris et catallis tentis ultra debitum 
levatum 62 C.J. p 7387. 


Terris liberandis 62 C.J. p 737. 

Thelonio irrationabili habendo 62 C.J. 
p 890. 

Venditioni exponas 66 C.J. p 430. 

Venire facias 66 C.J. p 1602. 


Venire facias de novo, or Venire de 

novo 66 C.J. p 1602. 

Venire facias tot matronas 66 C.J. p 

1602. 

Viridario eligendo 67 C.J. p 254. 
Warrantia charte 67 C.J. p 605. 

58. “Writing” post; “Written” 
post. 

59. Walker D. [quot Henshaw vy. 
Foster, 9 Pick. (Mass.) 312, 318]. 

“Compose” 12 C.J. p 247. 

60. Johnson D. [quot In re Jus- 
tices’ Opinion, 7 Me. 492, 495; Hen- 
ciel v. Foster, 9 Pick. (Mass.) 312, 
1 

“Engrave” 20 C.J. p 1262. 

61. Johnson D. [quot In re Jus- 
tices’ Opinion, 7 Me. 492, 495; Hen- 
shaw v. Foster, 9 Pick. (Mass.) 312, 
318 (also quot Walker D.)]. 

“Express” as verb see Express § 2. 

62. Inre Paikuli, 8 Hawaii 680, 682. 

[a] Ability to write.—‘The ability 
to write is the ability to express one’s 
thoughts in writing legible to others.” 
In re Paikuli, 8 Hawaii 680, 682. 

“Gegible” 36 C.J. p 985. 


63. Clason’s Ex’rs v. Bailey, 14 
Johns. (N.Y.) 484, 491 [quot Common- 
wealth v. Receiver of Taxes, 32 Pa.Co. 
305, 306]. 

“Idea” 31 C.J. p 236. 

“Wisible’ 67 C.J. p 257. 

64. Webster D. [quot Henshaw vy. 
Foster, 9 Pick. (Mass.) 312, 318]. 

“Form” as verb see Form § 2. 

65. Johnson D. [quot In re Jus- 
tices’ Opinion, 7 Me. 492, 495; Hen- 
“eee v. Foster, 9 Pick. (Mass.) 312, 
318]. 


66. Imperial D. [quot Reg. v. Riel, 
2 Man. 321, 340]. 


“Tracing” 63 C.J. p 227. 


67. Robertson’s Succession, 21 So. 
586, 587, 49 La.Ann. 868, 870, 62 Am. 
S.R. 672. 


68. Inre Paikuli, 8 Hawaii 680, 682. 


69. Snortum v. Homme, 119 N.W. 
59, 106 Minn. 464, 466. 


“must be written by the notary,” *? “partly printed 
and partly written,” 8* “partly typewritten and 


70. Kirkpatrick v. Board of Can- 
Maal 44 S.E. 465, 53 W.Va. 275, 
84. 


{a] In his own handwriting.—A 
requirement that “each poll clerk 
shall write his name” on the backs of 
ballots held to require that his name 
shall be there written in his own 
handwriting. Kirkpatrick v. Board 
of Canvassers, 44 S.E. 465, 469, 53 W. 
Va. 275, 284. 


71. Voorhees v. Thomas, 152 A. 4, 
5, 107 N.J.Law 134. 


fa] As including dispatching.— 
“In common parlance, the phrase 
‘write a letter’ frequently connotes 
the dispatching as well as the penning 
of the communication.” Voorhees v. 


Thomas, 152 A. 4, 5, 107 N.J.Law 134. 


72. Goodchild & Partners v. Ready 
pp Co., 124 A, 38, 39, 100 Conn. 378, 


73. McFarland v. Spengler, 248 P. 
521, 199 Cal. 147, 149. 

74 McSorley v. Schroeder, 63 N.E. 
697, 196 Ill. 99, 106; Fletcher v. Wall, 
50 NE. 230, 172 Ill. 426, 434, 40 L.R.A. 
617. See also Elections § 190. 


75. McFarland v. Spengler, 248 P. 
521, 199 Cal. 147, 149. 


76. In re Rand’s Estate, 61 Cal. 
468, 473, 44 Am.R. 555. 


77. Voorhees v. Thomas, 152 A. 4, 
5, 107 N.J.Law 134. 


78. Inre Rand’s Estate, 61 Cal. 468, 


| 478, 44 Am.R, 555. 


79. In re Dreyfus’ Estate, 165 P. 
aot 175 Cal. 417, 418, L.R.A.1917F 


80. Commonwealth vy. Receiver of 
Taxes, 32 Pa.Co. 305, 307; Temple v. 
Mead, 4 Vt. 535, 539. 


81. Sears v. Sears, 82 N.E. 1067, 77 
Ohio St. 104, 119, 17 L.R.A.N.S. 353, 11 
Ann.Cas. 1008. 


82. State Savings Bank of Leaven- 
worth v. Krug, -193 P. 899, 108 Kan. 
108, 111; Flanders v. Snare, 37 Pa. 
Super. 28, 30; Pingree Nat. Bank of 
Ogden v. McFarland, 195 P: 31356816; 
57 Utah 410. 


[a] Typewriting sufficient.—‘The 
typewritten indorsement was a suffi- 
cient compliance with the provisions 
of Comp, Laws Utah 1917, § 4060 [ex- 
pressed in the text phrase]. ” Pingree 
Nat. Bank of Ogden v. McFarland, 
195 P. 313, 316, 57 Utah 410. 


83. Prudhomme vy, Savant, 90 So. 
640, 150 La. 256, 264. 


84. Stuck v. Howard, 104 So. 500, 
502, 213 Ala. 184, 187; Johnson v. 
State, 69 Ala. 593, 596; In re Rand’s 
Estate, 61 Cal. 468, 473, 44 Am.R. 555; 
Scarborough Vv. State, 89 So. 805, 82 
Fila. 304, 305; State v. Lee, 4 P. 653, 
32 Kan. 860, 364; In re Opinion of 
Justices, 95 A. 869, 873, 114 Me. 557; 
State v. Carragin, 109 S.W. 553, 210 
Mo.. 351, 372, 16 L.R.A.N.S: 561; 
O’Bryan v. State, 11 S.W. 443, 7 Tex. 
App. 339, 340. See Sears v. Sears, 82 
N.E. 1067, 77 Ohio St. 104, 117, 17 1h, 
R.A.N.S. 353, 11 Ann.Cas. 1008. 
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partly written,” °° “wholly written,” °° “wholly writ- 
ten and signed with lead pencil,” ’s7 “written above 
his signature,” §§ “written at this office,” °° “writ- 
ten by the notary as it is dictated,” °° ‘written by 
the party,” °! “written, dated, and signed by the 
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hand of the testator,” °? “written, drawn up or dic- 
tated,” °° “ ‘written’ on the ballot by the voter,” °* 
“written or printed,” °> and) “written or spoken. ‘9 96 


WRITING (as noun)? [§ 1] A. In General.®* 


Dedication §§ 36, 38, 39. 


85. Stuck v. Howard, 104 So. 500,{ Necessity and sufficiency of, under 

213 Ala. 184, 187. statute of frauds see Frauds, Stat- 
86. In re Rand’s Estate, 61 Cal.| ute of §§ 304-386. 

468, 473, 44 Am. R. 555. Necessity for consideration to appear 
87. Myers v. Vanderbelt, 84 Pa. in see Contracts § 240. 

510, 513, 34 Am.R. 227. Necessity of, in case of agreement: 
88. Confidential Finance Co. v. 


Monastersky, 148 A. 183, 106 N.J.Law 
14, 16 (as not meaning immediately 
above). 


89. Browne v. Commercial Union 
Assur. Co. of London, England, 158 
P. 765, 30 Cal.App. 547, 554. 


90. Prudhomme v. Savant, 90 So. 
640, 150 La. 256, 273. 


91. Goodchild & Partners, Ltd. v. 
318, 38 Tool Co., 124 A. 38, 100 Conn. 
378, 380. 


- 92, Prudhomme Vv. ‘Savant, 90 So. 
640, 150 La. 256, 260. 


[a] Typewvriting not included.— 
“While it is true that a_ will made 
wholly by the testator and by means 
of a typewriter may be said to have 
been made ‘by the hand of the testa- 
tor himself,’ it would not be true, ac- 
curately speaking, that such a will 
had been ‘written’ by him.’’ In_ re 
Dreyfus’ Estate, 165 P. 941, 175 Cal. 
417; 419, L:R.A.1917F 391. 


98. Goodchild & Partners, Ltd. v. 
ead Tool Co., 124 A. 38, 100 Conn. 
378, 380. 


94. McFarland v. Spengler, 248 P. 


521, 199 Cal. 147, 152. 


95. Johnson vy. State, 69 Ala. "593, 
596; In re Opinion of the Justices, 95 
A. 869, 873, 114 Me. 557. 


96. Chaffin v. Lynch, 1 S$.E. 803, 
83 Va. 106, 113. 


.97.. As,verb see Write, ante. 
98. Writing: 


Affidavit. reduced to see Affidavits §§ 
1,50; 51. 

As documentary evidence see Evi- 
«dence § 900: et seq. 

Peer S Py eee see False Pretens- 
es §§ 4 

sydd ncn re in evidence as: 


Function of court see Trial § 354. 


Harmless error see Appeal and Er- 
ror § 2960. 


Construed to include photograph un- 

- der copyright law .see: Copyright 
and Literary Property §§ 118, 119, 
303. has 


Contemporaneous, as affecting in- 
dorsement see Bills and Notes 8 
1 536. ; 


Citoas- examination of witness’ as to 
see Witnesses § 816. 


Error in see Statutes § 591. 


Execution of power required to be 


-in see Powers §§ 114-121. 
Handwritings: 
Rouse of see Evidence §§ 723, 
874-89 
Opinion sinetes as to see Byidence 
» §§ 716-722. 


Interrogation of witness concerning 
see ‘Witnesses §§ 816 (in cross ex- 
amination), 863-868 (in redirect ex- 
amination). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ing to constitute: 


In consideration of marriage see 
Frauds, Statute of §§ 4-7. 


Not to be performed within one_ 
year see Frauds, Statute of § 84 
et seq. 


Notice of appeal ae in see Ap- 
peal and Error § 1323 


Reduction to, of: 


Denericn see Depositions §§ 226—- 
oO. , 


Nuncupative will see Wills § 422. 
Verdict seé Trial §§ 870, 871. 
eect to forgery see Forgery §§ 24- 


Tehder‘in see Tender § 43. 


Under postal laws see Post Office § 
184 et seq. 


Use of, to: \ 


‘Explain testimony of witness see! 
Witnesses §§ 770-772 (in exam- 
ination in’ chief), : 838-840 (in’ 
cross examination). , 

Impeach witness see. Witnesses §§ 
1247-1251, 1307-1325. 


Refresh memory of witness see 
Witnesses §§ 746-771 (in examin- 
ation in chief), 838-842 (in cross 

“examination), 863-865 (in redi- 
rect examination). 


Within copyright law see Copyright 
and Literary Property §§ 90-1438. 


Necessity and sufficiency of writ- 


Acceptance ‘see, Bills and Notes §§. 
477-480 ; 

Advancement see Descent and Dis- 
tribution §§ 222, 223. 


see roman to indémnify officer see 
Sheriffs and Constables § 566. 


Assignment: : 
vase Sepia see Assignments §§ 72- 


Of negotiable paper see Bills. and 
Notes §§ 568, 569. 


ayy gee Arbitration and Award §§ 


Bill, of gue of ship see Shipping §§ 


Compositions: with Creditors §§ 11-19. 


Compromise and Settlement §°26.° 
Conditional sale ‘see Sates § 1180. 


Contract in general see Contec. §§! 
123-127: 


Contract to take and pay “tor shares’ 
see Corporations § 776. 


Conveyance of: 


Hessen property see Sales §§ 142-' 


Real property, see Deeds §§ 51, 52. 


Vessel Bee Shipping §§- 103, 105, 
106-10 


‘torporate ear. see Corporations 
§§ 2539, 2540, 2543. 


Employment of school teacher see 
See and School Districts §§ 320, 
321 


Execution of power see Powers § 116. 


Fire insutance contract see Fire In- 
surance §§ 33-41, 48, 


Gift he real property see Gifts §§ 


Grant of: ““ 
Easement: sl 
Tn youeret see Easements §§ 91, 


Within statute of frande see 
Frauds, Statute of §§ 131-133. 


License in respect of zoey Pisa ¢ see 
Frauds, Statute of § 1 


Guaranty: 
In general see Guaranty §§ 42-44. 
Of a we note see Frauds, Statute 


of 
pert ey see Frauds, Statute of §§ 
Within statute, of frauds be 


Frauds, Statute of § 12. 


Indorsement see Bills and Notes §§ 


Solpooce : ; 
Instrument creating power see Pow- 
ers § 13 
Insurance contract see Insurance 88 
180, 209-224. 
Lease: | . ; 
In general see Landlord and Ten- 
ant §§ 400-402 j 
Within statute of 'frauds see 
Frauds, Statute of §§ 179-194. 


License with respect to real estate 
see Frauds, Statute of §°195. 


mae for advances. see Agriculture 5 


| Life insurance contract see Life a 


surance: § 7 

Mortgage of: ‘, : 
Chattel see Chattel Mortgages § 73. 
Real property: 


In general’ see PS Be) 54 
(informal writings), § 2 


Within statute of ee see 
Frauds, Statute of §§ 198—203. 


New promise or acknowledgment see 
“pimita tions of Actions §§ 42, 602- 


Notice: 2 
In general. see Notice §§ 53-56. 
Of meeting of school. board see 


prea and School Districts § 


To creditor by surety to sue prin- 
Bae age Principal and Surety §§ 


To indorser of dishonor of note see 
Bills and Notes §§ 940-947. 


Nuncupative will see Wills §§ 423- 


Partnership: § 38. 


Pledges»3§ 25 (necessity), § 26 (con- 
tents), §§ 44-49 (delivery and pos- 
session of written instrument). 


Power of attorney see Agency §§ 53- 


As an act, the term has been defined as: Conveying 
our ideas to others by letters or characters visible to 
the act or art of forming letters or 
characters, on paper, parchment, wood, stone, the 
inner bark of certain trees, or other material, for the 
purpose of recording the ideas which characters and 
words express, or of communicating them to others 
by visible signs; ? the expression of ideas by visible 
the method of originally developing the 
composition, and of adding copies made singly, let- 
ter by letter; * and it is generally used in opposi- 


the eye; °° 


2 


letters; ? 


tion to “viva voce.” * 


[§ 2] B. As Product or Result.® 
writing,® the word “writing” is a broad generic 
term,‘ of general significance,’ which has been given 
liberal construction; ® and when not used in con- 
nection with analogous words of more special mean- 


Ratification see Agency § 106. 
Recognizances § 12. 
Release §§ 6, 7. 


Requests for instructions see Trial §§ 
695-697. 


Reservation of easement see Frauds, 
Statute of § 177. 


Sale see Frauds, Statute of §§ 234- 
267; Sales §§ 84, 94, 95, 143-149; 
Vendor and Purehaser §§ 70-88. 


School district contract see Schools 
and School Districts §§ 535-537. 


Shipping articles see Seamen §§ 30- 
36. 


Specifically enforceable contract see 
Specific Performance §§ 119-121. 


Stipulations §§ 4-10. 


Submission to arbitration see Arbi- 
tration and Award §§ 46, 47. 


Transaction evidencing account stat- 
ed see Accounts and Accounting § 
256. 


Wills §§ 260, 261. 
“Public writing’ see Public § 100. 


99. Temple v. Mead, 4 Vt. 535, 542 
[quot Commonwealth v. Receiver of 
Taxes, 32 Pa.Co. 305, 307]. 


1. Imperial D. [quot Regina v. 
Riel, 2 Man. 321, 340]; Webster D. 
[quot People v. Newell, 113 P. 643, 
49 Colo. 349, 356]. 


[a] “Printing,” “stamping,” etc., 
distinguished.—‘‘Specifically, as dis- 
tinguished from printing, stamping, 
incision, etc., the act or art of tracing 
graphic signs by hand on paper, 
parchment, or any other material, 
with a pen and ink, style, pencil, or 
other instrument.” Century D. [quot 
Prudhomme y. Savant, 90 So. 640, 150 
La. 256, 261; Acme Coal Co. v. North- 
rup Nat. Bank of Iola, Kan., 146 P. 
593, 23 Wyo. 66, 72, L.R,A.1915D 1084]. 


2. Myers v. Vanderbelt, 84 Pa. 510, 
513, 24 Am.R. 227 [quot Common- 
wealth v. Receiver of Taxes, 32 Pa. 
Co. 305, 306]. See Adler v. Todd, 78 
N.Y.S. 1106, 38 Misc. 798, 799. 


3. Keene v. Wheatley, 14 F.Cas. 
No. 7,644, 4 Phila. (Pa.) 157, 5 Clark 
501. 

[a] “Printing” compared and dis- 
tinguished.—After giving the text 
definition of “writing,” the court said: 
“Printing is a process of multiplying 
the copies by sheets. Thus the dif- 
ference is that between multiplica- 
tion and addition.’”’? Keene v. Wheat- 
ley, 14 F.Cas.No. 7,644, 4 Phila. (Pa.) 
£57, 192, 5° Clark. 501. 


4. Temple y. Mead, 4 Vt. 535, 543 
[quot Commonwealth v. Receiver of 
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ing, it has been said to be an extensive term.’° 
has been defined as: 
an indorsement; 1* anything expressed in characters 
or letters; 14 anything written,!®° or expressed in 
letters,!® or printed; 17 a paper; 18 a representation 
addressed to the eye; 1° 
a written paper of any kind; ?! the written char- 
acter or words; ?? words, or characters that stand 
for words or ideas, traced on some substance; 7% and 
it has been said that the word means not only words 
traced with a pen or stamped, but also words printed 
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It 
A composition; 11 a letter; 1? 


a written instrument; ?° 


or engraved or made legible by any other device.* 


As an act of 


Taxes, 32 Pa.Co. 305, 307]. 
“Viva voce” 67 C.J. p 262. 


5. See also Chirographum or Cy- 
rographum 11 C.J. p 757; Escritura 
21 C.J. p 863; Handwriting 29 C.J. p 
211; Holograph or Olograph 29 C.J. 
p 767; Instrument §§ 2, 3; Literz 38 
‘Copier. 


6 Act of writing see supra § 1. 


7, Saffold v. State, 75 S.E. 338, 11 
Ga.App. 329, 333. 


8. Young v. Garred, 112 S.E. 181, 
90 W.Va. 767, 771, 23 A.L.R. 1317. 


9. Metro-Goldwyn-Mayer Distrib- 
uting Corporation v. Bijou Theatre 
Co. of Holyoke, 3 F.Suppl. 66, 71; M. 
B. Fahey Tobacco Co. v. Senior, 247 
F. 809, 816. 


10. U.S. v. Chase, 10 S.Ct. 756, 135 
U.S. 255, 258, 34 L.Ed. 117. 


11. Keene v. Wheatley, 14 F.Cas. 
ie 7,644, 4 Phila. (Pa.) 157, 5 Clark 
501. 


[a] “Musical composition” held 
writing.—Bach v. Longman, 2 Cowp. 
623, 624, 98 Reprint 1274. 


“Composition” 12 C.J. p 247. 


12°) (UsUS. Ww. Gaylord lie. 4835 
441; Rylee v, State, 162 S.E. 291, 292, 
44 Ga.App. 501; Thomas v. State, 2 
N.E. 808, 103 Ind. 419, 424. But see 
Us Srv. Chase, 10°S:Ct.) 756, 135 U.S: 
255, 258, 34 LiBd. 147 (‘Neither in 
legislative enactments nor in common 
intercourse are the two terms ‘letter’ 
and ‘writing’ equivalent expres- 
sions’). 

As used in postal laws describing 
nonmailable matter see Post Office § 
184 et seq. 


“Letter” 36 C.J. p 992. 


13; Brent ‘v. -State, 163) Sa; 819; 
44 Ga.App. 777; State v. Carragin, 109 
S.W. 5538, 210 Mo. 351, 372, 16 E:R.A. 
N.S. 561. 


“Indorsement” 31 C.J. p 836. See 
also Bills and Notes §§ 25, 527 et seq. 


14. Webster D. [quot People v. 
Newell, 113 P. 643, 49 Colo. 349, 356]. 


15. Worcester D. [quot Thomas v. 
State, 2 N.E. 808, 103 Ind. 419, 425]. 


16. Webster D. [quot Henshaw vy. 
Foster, 9 Pick. (Mass.) 312, 318]. 


17. Webster D. [quot People v. 
Newell, 113 P. 643, 49 Colo. 349, 356]. 


“Printed” see Print § 3. 


18. Thomas v. State, 2 N.E. 808, 
103 Ind. 419, 425. - 


“The word ‘writing’ and ‘paper,’ 
when connected disjunctively, clearly 
amount to the same thing, a written 


[§ 3] C. Scope of Term. In its most frequent and 
most familiar sense the term “writing” is applied to 
books, pamphlets, and the literary and _ scientific 
productions of authors; 25 in Jaw it is much more 
frequently used to denote legal instruments, such 


instrument.” Blais v. State, 126 S.W, 
1064, 94 Ark. 327, 329. 


“Paper” 46 C.J. p 1173. 


19° 2 Bishop Cr. 1. °§ 9525. [quot 
Benson v. McMahon, 8 S.Ct. 1240, 1246, 
127, (US. 45%) 46%, S2e Lied. 234i, 


“Representation” 54 C.J. p 684. 


20. New Standard D. [quot Scar- 
borough v. State, 89 So. 805, 82 Fla. 
3804, 305]; Blais v. State, 126 S.W. 
1064, 94 Ark. 327, 329; State v. Lee, 
4 P. 653, 32° Kan. 360, 364; State v. 
Carragin, 109 S.W. 5538, 210 Mo. 351, 
372, 16 L.R.A.N.S. 561. See State v. 
Leonard, 144 P. 118, 73 Or. 451, 469 
(“some instrument, or at least let- 
ter—something in writing’’). 

“Written instrument” see Instru- 
ment § 3. 


21. Worcester D. [quot Thomas v. 
State, 2 N.E. 808, 103 Ind. 419, 425]. 


22. Century D. [quot Prudhomme 
v. Savant, 90 So. 640, 150 La. 256, 261]. 


“Word” ante. 


23. Funk & Wagnalls D. [quot Ad- 
ler v. Todd, 78 N.Y.S. 1106, 38 Misc. 
798, 799]; New Standard D. [quot 
Scarborough y. State, 89 So. 805, 82 
Fla. 304, 305]. 


24. Henshaw vy. Foster, 9 Pick. 
(Mass.) 312, 318 [cit Horner v. Mis- 
souri Pac. Co., 70 Mo.App. 285, 
291 (quot American Union Trust Co. 
v. Never Break Range Co., 190 S.W. 


1045, 1047, 196 Mo.App. 206; Com- 
monwealth vy. Receiver of Taxes, 32 
Pa.Co. 305, 307)]. See Ardery v. 


Smith, 73 N.E. 840, 841, 35 Ind.App. 
94;  Robertson’s Succession, 21 So. 
586, 587, 49 La.Ann. 868, 870, 62 Am. 
S.R. 672 (but saying that its inclu- 
sion of “printed or engraved words” 
dors not apply in case of olographie 


{a] Similar definition.—‘‘Words 
traced with a pen, or stamped, print- 
ed, engraved, or made legible by any 
other device.” Anderson L. D. [quot 
Ardery v. Smith, 73 N.E. 840, 841, 35 
Ind.App. 94]. 


25. U. S. v. Chase, 10 S.Ct. 756, 
135 U.S. 255, 258, 34 L.Ed. 117. See 
Higgins v. Keuffel, 11 S.Ct. 731, 140 
U.S. 428, 433, 35 L.Ed. 470; Burrow- 
Giles Lithographic Co. v. Sarony, 4 
S.Ct. 279, 111 U.S. 58, 57, 28 L.Wd. 349; 
Trade-Mark Cases, 100 U.S. 82, 93, 25 
L.Ed. 550; Metro-Goldwyn-Mayer 
Distributing Corporation v. Bijou 
Theatre Co. of Holyoke, 3 F.Suppl. 66, 
71; M. B. Fahey Tobacco Co. v. Se- 
nior, 247 F. 809, 816; Harper & Bros. 
v. Kalem Co., 169 F. 61, 64, 94 C.CGiA. 
429; White-Smith Music Pub. Co. v. 
Apollo Co., 139 F. 427, 430; Keene vy. 
Wheatley, 14 F.Cas.No. 7,644, 4 
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as deeds, agreements, 
etc.2® It may be on paper, 
material; 7" 


The term is not limited to words traced with a pen,”° 


Phila. (Pa.) 157, 5 Clark 501; Os- 
trowe v. Lee, 175 N.E. 505, 256 INDY 
36, 39, 40; Bach v. Longman, Cowp. 
623, 624, 98 Reprint 1274. See also 
Copyright and Literary Property §§ 
90-143; Post Office § 3 


{a] Similarly expressed.—‘‘In 
common parlance nothing is more fre- 
quent than for people to speak of the 
writings of certain distinguished au- 
thors; meaning their printed works in 
volumes.’”’ In re Justices’ Opinion, T 
Me. 492, 495. 


[b] Not limited to books or manu- 
scripts.—In discussing “writings de- 
famatory in content,” the court said: 
“When one speaks of a writing in this 
connection, one does not limit oneself 
to writings in manuscripts or books.” 
Ostrowe v. Lee, 175 N.H. 505, 256 N. 
Y. 36, 39, 40. 


[c] Code book included.—A code 
book containing a large number of 
coined words haying no known mean- 
ing, but adapted to be given an 
agreed meaning for the purpose of 
cable correspondence, held the writ- 
ing of an author. Reiss v. National 
Quotation Bureau, 276 F. 717, 718. 


“Book” 9 C.J. p 136. 
“pamphlet” 46 C.J. p 1171. 
“Production” 50 C.J. p 632. 


26. U. Ss. v. Chase, 10 S.Ct. 756, 
135 U.S. 255, 258, 34 L.Ed. 117. See 
State v. Leonard, 144 P. 113, 681, 73 
Or. 451, 476; Young v. Garred, 112 
S.BE. 181, 90 W.Va. 767, 771, 23 Au. 
1317. 


[a] Held to be “writings.’—(1) A 
certified copy of a judgment of con- 
viction, delivered with a convict to, 
and filed by, the warden of the state 
prison as a commitment, held to be 
a “writing.” 
P. 780, 72 Cal.App. 561, 
check. Saffold v. State, 75 S.E. 338, 
11 Ga.App. 329, 333. 
ordinance. White v. City 
ae 230 S.W. 488, 213 
95. 


“Agreement” 2 C.J. p 979. 
“Bond” see Bonds § 1. 
“Deed” see Deeds §§ 1-3. 
“Instrument” 32 C.J. p 944. 
“Memorandum” 40 C.J. p 631, 


“ote” 46 C.J. p 531. See also 
Bills and Notes §§ 20-23. 


mnicce of forgery see Forgery §§ 
24-49. 


27. Adler v. Todd, 78 N.Y.S. 1106, 38 
Misc. 798, 799; Myers v. Vanderbelt, 84 
Pa. 510, 513, 24 Am.R. 227 [quot Com- 
monwealth v. Receiver of Taxes, 32 
Pa.Co. 305, 306]. See Scarborough v. 
State, 89 So. 805, 82 Fila. 304, 306; 


Reed v. Woodward, 11 Phila. (Pa.) 
541, 542, 2 Chest.Co. 563. ; 
[a] On slate——The term “writ- 


ing,” within the meaning of the stat- 
ute requiring wills to be in writing, 
held not to include a writing on a 
slate, although, strictly Speaking, the 
term ‘writing’ is broad enough to in- 
clude such a writing, as a writing on 
a slate would not accomplish the pur- 
poses intended to be accomplished by 
the statute, which was to avoid the 
uncertainty attending proof of non- 
cupative wills. Reed v. Woodward, 
11 Phila. (Pa.) 541, 542, 2 Chest.Co. 


memoranda, bonds and notes, 
wood, stone, or other 
and ordinarily need not be in ink.”® 


es WRITING 


563. 


[b] On stone.—“The Ten Com- 
mandments were written with the 
finger of God upon tables of stone.” 
Myers v. Vanderbelt, 84 Pa. 510, 518, 
24 Am.R. 227 [quot Commonwealth v. 
Receiver of Taxes, 32 Pa.Co. 305, 306 
(both cases cit Exodus XXXI, 18)]. 


“Stone” 60 C.J. p 113. 

“Wood” ante. 

28. Tomlinson’s Estate, 19 A. 482, 
133 Pa, 245, 258, 19 Am.S.R. 637; 


Geary v. Physic, 5 B.&C. 234, 238, 


108 Reprint 87. 


[a] Pencil sufficient—(1) “Al- 
though it may be imprudent and un- 
safe, in many cases, to rely on a 
writing made with pencil, yet the 
authorities show clearly that such 
writing has been recognized as le- 
gal.’ Closson v. Stearns, 4 Vt. 11, 23 
Am.D. 245. See Myers v. Vander- 
belt, 84 Pa. 510, 513, 24 Am.R. 227 [eit 
and foll Tomlinson’s Estate, 19 A. 
482, 133 Pa. 245,°258, 19 Am.S.R. 637 
(applying analogous reasoning to 
cancellations or alterations made in 
pencil in a will)]. (2) Book of orig- 
inal entry, although some of the en- 
tries were made in lead pencil, held 
admissible in evidence in an action 
by a coal dealer to recover for coal 
sold and delivered to defendant. Hill 
v. Scott, 12 Pa. 168, 169. 


29. Benson v. McMahon, 8 §.Ct. 
1240, 127 U.S. 457, 468, 32 L.Wd. 234, 
U. S. v. Gaylord, 17 F. 488, 441 [quot 
Thomas v. State, 2 N.E. 808, 103 Ind. 
419, 424]; Johnson v. State, 69 Ala. 
593, 597; In re Deep River Nat. Bank, 
47 A. 675, 73 Conn. 341, 346; Scar- 
borough vy. State, 89 So. 805, 82 Fla. 
304, 306; Ardery v. Smith, 73 N.E. 
840, 841, 35 Ind.App. 94; Henshaw v. 
Foster, 9 Pick. (Mass.) 312, 318 [cit 
Commonwealth v. Ray, 3 Gray (Mass.) 
441, 447; Horner v. Missouri Pac. R. 
Co., 70 Mo.App. 285, 291]; Adler v. 
Todd, 78 N.Y.S. 1106, 38 Misc. 798, 
799: Clason’s Ex’rs v. Bailey, 14 
Johns. (N.Y.) 484, 491; 'Tomlinson’s 
Estate, 19 A. 482, 133 Pa. 245, 258, 
19 Am.S.R. 637; Myers v. Vanderbelt, 
84 Pa. 510, 513, 74 Am.R. 227; Clos- 
son v. Stearns, 4 Vt. 11, 23 Am.D. 245; 
Dreutzer v. Smith, 14 N.W. 465, 56 
Wis. 292, 296; Geary v. Physic, 5 B. 
&C. 234, 238, 108 Reprint 87. 


“Pen” 48 C.J. p 780. 


30. Benson v. McMahon, -8 S.Ct. 
1240, 127 U.S. 457, 468, 32 L.Hd. 234; 
Scarborough vy. State, 89 So. 805, 82 
Fla. 304, 306; Adler v. Todd, 78 N.Y. 
S. 1106, 38 Misc. 798, 799. 


31. Johnson v. State, 69 Ala. 593, 
597; In re Deep River Nat. Bank, 47 
A. 675, 73 Conn. 341, 346; Scarbor- 
ough v. State, 89 So. 805, 82 Fla. 304, 
306; Adler v. Todd, 78 N.Y.S. 1106, 
38 Mise. 798, 799; Clason’s Ex’rs v. 
Bailey, 14 Johns. (N.Y.) 484, 491. 


“Pencil” 48 C.J. p 781. 


32. Higgins v. Keuffel, 11 S.Ct. 
731, 140 U.S. 428, 433, 35 L.Ed. 470; 
Benson v. McMahon, 8 S.Ct. 1240, 127 
U.S. 457, 469, 32 L.Ed. 234; Burrow- 
Giles Lithographic Co. v. Sarony, 4 
S.Ct. 279, 111 U.S. 53, 57, 28 L.Ed, 349; 
Trade-Mark Cases, 100 U.S. 82, 94, 
25 L.Ed. 550; M. B. Fahey Tobacco 
Co. v. Senior, 247 F. 809, 816; White- 
Smith Music Pub. Co. v. Apollo Co., 
139 F. 427, 430; Scarborough v. State, 


clude engraving, 
tion pictures,®° 
graphs," printing.®* 


or brush,?° or pencil; *t but it has been held to in- 
82 etching,?? lithographing,®* mo- 


musical compositions,?® photo- 
It has also been held to include 


89 So. 805, 82 Fla. 304, 306; Ardery 
v. Smith, 73 N.E. 840, 841, 35 Ind. 
App. 94; State Savings Bank of Leav- 
enworth v. Krug, 193 P. 899, 108 Kan. 
108, 112; Henshaw v. Foster, 9 Pick. 
(Mass.) 312, 318 [cit Commonwealth 
vy. Ray, 3 Gray (Mass.) 441, 447]; 
Pelton v. Ottawa County Sup’rs, 18 
N.W. 245,%52 Mich. 517, 520; Ames v. 
Schurmeier, 9 Minn. 221, 222; Horner 
vy. Missouri Pac. R. Co., 70 Mo.App. 
285, 291; Adler v. Todd, 78 N.Y.S. 
1106, 38 Misc. 798, 799; Temple v. 
Mead, 4 Vt. 535, 543; Dreutzer Vv. 
Smith, 14 N.W. 465, 56 Wis. 292, 296. 


“Engraving” 20 C.J. p 1262. 


33. Burrow-Gilés Lithographic Co, 
v. Sarony, 4 S.Ct. 279, 111 UWS dae 
57, 28 L.Ed. 349; White-Smith Music 
VENA Co. vy. Apollo Co., 189 F. 427, 


“Etching” 21 C.J. p 1257. 


34. State Savings Bank of Leaven- 
worth v. Krug, 193 P. 899, 108 Kan. 
108, 112; Pelton v. Ottawa County 
Sup’rs, 18 N.W. 245, 52 Mich. 517, 
520; Ames v. Schurmeier, 9 Minn. 
221, 222; Dreutzer v. Smith, 14 N.W. 
465, 56 Wis. 292, 296. 


“Hithograph” 38 C.J. p 68. 


35. Metro-Goldwyn-Mayer Distrib- 
uting Corporation vy. Bijou Theatre 
Co. of Holyoke, 3 F.Suppl. 66, 12; 
Harper & Bros. v. Kalem Co., 169 F. 
61, 65, 94 C.C.A. 429 (holding that mo- 
tion pictures may infringe an au- 
thor’s copyright of his ‘‘writings’’). 


36. Reiss v. National Quotation 
Bureau, 276 F. 717, 718; Bach v. Long- 
Du 2 Cowp. 623, 624, 98 Reprint 


‘Music? 44 C.J. p 1499. 


37. Harper & Bros. v. Kalem Co., 
169 F. 61, 64, 94 C.C.A. 429. 


“photograph” 48 C.J. p 1055. 


38. Higgins v. Keuffel, 11 S.Ct. 
731, 140 U.S. 428, 433, 35 L.Ed. 470; 
Benson v. McMahon, 8 S.Ct. 1240, 127 
U.S. 457, 469, 32 L.Ed. 234; Burrow- 
Giles Lithographic Co. v. Sarony, 4 S. 
Gt. 2:79, 281,111. U.S: 535,51, (28 L.Ed. 
349; Trade-Mark Cases, 100 U.S. 82, 
94, 25 L.Ed. 550; White-Smith Music 
Pub. Co. v. Apollo Co., 189 F. 427, 
430; U. S. v. Gaylord, 17 F. 438, 441; 
Stuck v. Howard, 104 So. 500, 213 Ala. 
184, 187; Carter v. Tennessee Coal, 
Tron & R. Co., 61 So. 65, 180 Ala. 367, 


371; Frazier v. State, 49 So. 245, 159 
Ala. 1, 3; Johnson v. State, 69 Ala. 
593, 596; McFarland v. Spengler, 248 


P, 521, 199 Cal. 147, 153; Scarborough 
v. State, 89 So. 805, 82 Fla. 304, 306; © 
Ardery v. Smith, 73 N.E. 840, 841, 35 
Ind.App. 94; State Savings Bank of 
Leavenworth v. Krug, 193 P. 899, 108 
Kan. 108, 112; State v. Lee, 4 P. 653, 
32 Kan. 360, 364; Prudhomme v. Sav- 
ant, 90 So. 640, 150 La. 256, 265; Rob- 
ertson’s Succession, 21 So. 586, 587, 
49 La.Ann. 868, 870, 62 Am.S.R. 672; 
Henshaw v. Foster, 9 Pick. (Mass.) 
312, 318 [cit Commonwealth v. Ray, 
3 Gray (Mass.) 441, 447]; Pelton v. 
Ottawa County ae et: 18 N.W. 245, 52 
Mich. 517, 520; Snortum v. Homme, 
119 N.W. 59, 106 Minn. 464, 467; Ames 
v. Schurmeier, 9 Minn. 221, 222; State 
v. Carragin, 109 S.W. 553, 210 Mo. 351, 
372, 16 L.R.A.N.S. 561; American Un- 
ion Trust Co. v. Never Break Range 
Co., 190 S.W. 1045, 1047, 196 Mo.App. 
206; Horner y. Missouri Pac. R. Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


stamping,*® stenographic notes,*® stickers or past- 
ers,*! telegrams,*? tickets,*? typewriting,** and any 
other mode of representing words and letters,*® un- | 
less the context or the particular statutory provision 
requires otherwise;*® and it has been held that any 
symbols or characters in general use in communicat- 
ing ideas, and generally recognized for that pur- 
“writing,??7 
particular cases or under special circumstances, the 


pose, are sufficient and constitute 


70 Mo.App. 285, 291; Adler v. Todd, 
78 N.Y.S. 1106, 38 Mise. 798, 799; Cla- 
son’s Ex’rs vy. Bailey, 14 Johns. (N. 
Y.) 484, 491; Sears v. Sears, 82 N.E. 
1067, 77 Ohio St. 104, 118, 17 L.R.A. 
N.S. 353, 11 Ann.Cas. 1008; Flanders 
v. Snare, 37 Pa.Super. 28, 30; Com- 
monwealth v. Receiver of Taxes, 32 
Pa.Co. 305, 306; O'Bryan v. State, 11 
S.W. 443, 27 Tex.App. 339, 340; Winn 
-v. State, 5 Tex.App. 621, 623; FPin- 
gree Nat. Bank of Ogden v. McFar- 
land, 195 P. 313, 316, 57 Utah 410; 
Temple v. Mead, 4 Vt. 535, 543; 
Dreutzer v. Smith, 14 N.W. 465, 56 
Wis. 292, 296; Acme Coal Co. v. 


Northrup Nat. Bank of Iola, Kan., 146° 


P. 593, 23 Wyo. 66, 738, L.R.A.1915D 
1084. See In re Justices’ Opinion, 7 
Me. 492, 495; Snortum v. Homme, 119 
N.W. 59, 106 Minn. 464, 467; Fritts 
v. Kuhl, 17 A. 102, 51 N.J.Law 191, 


205; Chaffin y. Lynch, 1 S.E. 803, 83 
Va. 106, 1138. Compare Elections § 
189, 

“printing” 50 C.J. p 323. 

39. Johnson y. State, 69 Ala. 593, 
597; In re Deep River Nat. Bank, 47 


A. 675, 73 Conn. 341, 346; Scarbor- 
ough v. State, 89 So. 805, 82 Fla. 304, 
306; Ardery v. Smith, 73 N.E. 840, 
841, 35.Ind.App. 94; State Savings 
Bank of Leavenworth vy. Krug, 193 
P. 899, 108 Kan. 108, 111; Henshaw 
v. Foster, 9 Pick. (Mass.) 312, 318 
[cit Commonwealth y. Ray, 3 Gray 
(Mass.) 441, 447]; American Union 
Trust Co. v. Never Break Range Co., 
190 S.W. 1045, 1047, 196 Mo.App. 206; 
Horner v. Missouri Pac. R. Co., 70 
Mo.App. 285, 291; Adler v. Todd, 78 
N.Y.S. 1106, 38 Misc. 798, 799; Flan- 
ders v. Snare, 37 Pa.Super. 28, 31; 
Pingree Nat. Bank of Ogden v. Mc- 
Farland, 195 P. 3138, 316, 57 Utah 410; 
Dreutzer v. Smith, 14 N.W. 465, 56 
Wis. 292, 296. See Clason’s Ex’rs v. 
Bailey, 14 Johns. (N.Y.) 484, 491 (‘it 
DASA been admitted . . that 
stamping was equivalent to signing”’). 


“Stamp” as verb 58 C.J. p 1316 text 
and notes 84, 85. 


40. Nichols v. Harris, 32 La.Ann. 
646, 648; Ostrowe v. Lee, 175 N.E. 
505, 256 N.Y. 36, 40; Sturgeon v. Ta- 
coms, Eastern R. Co., 48 P. 87, 51 
Wash. 124, 125; Collins v. Huffman, 
93 P. 220, 48 Wash. 184, 190; Regina 
vaminiel, 2) Man. 321, 340. But see 
cases infra note 52. 


“Stenography” 60 C.J. p 30. 


41. Snortum v. Homme, 119 N.W. 
59, 106 Minn. 464, 467 (on a ballot). 
But see McFarland v. Spengler, 248 
eeb2t, 199 Cal. 147, 153. Compare 
Elections § 189. 


“Sticker” see Elections § 189 note 
32 [a]. 


42. Georgia F. & A. R. Co. v. Blish 
‘Milling Co., 36 S.Ct. 541, 241 U.S. 190, 
198, 60 L.Ed. 948; State v. Holmes, 9 
N.W. 894, 56 Iowa 588, 590, 41 Am.R. 
121. 


“Telegram” 
Telephones § 3. 


43. Benson v. McMahon, 8 S.Ct. 
1240, 127 U.S. 457, 467, 32 L.Hd. 234; 
Young v. Garred, 112 S.H. 181, 90 
W.Va. 767, 771, 23 A.L.R. 1317. 


see Telegraphs and 


WRITING 


\ 


struction.®5 


In 


“Micket” 62 C.J. p 950. See also 
Theatres and Shows §§ 36-45. 


44. U.S. v. Gaylord, 17 F. 438, 441 
[quot Thomas v. State, 2 N.E. 808, 
103 Ind. 419, 424]; Stuck v. Howard, 
104 So. 500, 213 Ala. 184, 187; Carter 
v. Tennessee Coal, Iron & R. Co., 61 
So. 65, 180 Ala. 367, 371; McFarland 
v. Spengler, 248 P. 521, 199 Cal. 147, 
153; In re Deep River Nat. Bank, 47 
A. 675, 74 Conn. 341, 346; Ardery v. 
Smith, 73 N.E. 840, 841, 35 Ind.App. 
94; Prudhomme vy. Savant, 90 So. 640, 
150 La. 256, 271; Hunt v. Dexter Sul- 
phite Pulp & Paper Co., 91 N.Y.S. 
279, 283, 100 App.Div. 119; Sears v. 
Sears, 82 N.E. 1067, 77 Ohio St. 104, 
119, 17 U.R.A.N.S. 3538, 11 Ann.Cas. 
1008; Pingree Nat. Bank of Ogden 
v. McFarland, 195 P. 313, 316, 57 
Utah 410. But see In re Dreyfus’ 
Bstate, 165 P. 941, 175 Cal. 417, 419, 
L.R.A.1917F 391; Acme Coal Co. v. 
Northrup Nat. Bank of Iola, Kan., 146 
P. 593, 23 Wyo. 66, 73, L.R.A.1915D 
1084 (last two cases holding that 
“typewriting” was “printing” and not 
“writing’’). 


“Typewriting” 65 C.J. p 1187. 


45. State Savings Bank v. Krug, 
193 P. 899, 901, 108 Kan. 108, 112; 
Snortum v. Homme, 119 N.W. 59, 106 
Minn. 464, 467 [cit McFarland v. 
Spengler, 248 P. 521, 199 Cal. 147, 154 
(but holding the reasoning inapplica- 
ble to the instant case)]; Ames v. 
Schurmeier, 9 Minn. 221, 222; Dreutz- 
er v. Smith, 14 N.W. 465, 56 Wis. 292, 
296. See Benson vy. McMahon, 8 S.Ct. 
1240, 127 U.S. 457, 468, 32 L.Ed. 234; 
U. S. v. Gaylord, 17 F.(2d) 438, 441; 
Scarborough v. State, 89 So. 805, 82 
Fla. 304, 306; Ardery v. Smith, 73 N. 
EK. 840, 841, 35 Ind.App. 94; Henshaw 
v. Foster, 9 Pick. (Mass.) 312, 318; 
Adler v. Todd, 78 N.Y.S. 1106, 38 
Misc. 798, 799. 


[a] Similarly expressed.—(1) 
“Looking at the writing as a repre- 
sentation addressed to the eye, reason 
teaches us that, whether it is made 
with the pen, with a brush, with 
printer’s type and ink, with any other 
instrument, or by any other device 
whatever—whether it is in characters 
which stand for words or in char- 
acters which stand for ideas, in the 
English language, or in any other 
language, is quite immaterial.” 2 
Bishop Cr. L. § 525 [quot Benson v. 
McMahon, 8 S.Ct. 1240, 127 U.S. 457, 
467, 468, 32 L.Ed. 234]. (2) ‘‘Wher- 
ever the contrary does not appear 
from the context ‘writing’ not only 
means words traced with a pen or 
stamped, but ‘printed’ or ‘engraved’ 
or ‘made legible’ by any other device.” 
Henshaw v. Foster, 9 Pick. (Mass.) 
312, 318. (3) “Words or characters 
that stand for words or ideas, traced 
on some substance, as paper, wood, or 
stone, with an implement, as a pen, 
pencil, or brush, or by some other 
device, as Stamping, printing or en- 
graving.” Funk & Wagnalls D. [quot 
Adler v. Todd, 78 N.Y.S. 1106, 38 Misc. 
798, 799]; New Standard D. [quot 
Scarborough v. State, 89 So. 805, 82 
Fla. 304, 305]. 


46. McFarland v. Spengler, 248 P. 
521, 199 Cal. 147, 153; In re Rand’s 
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word has been held not to include: Judgments,*® 
mere copies of photographs,*® perforated music 
rolls,5° printed labels,®! stenographie notes,®? tele- 
phone conversations,°® or trade-marks.># 


[§ 4] D. Phrases. 
noun “writing” is used have been given judicial con- 


Phrases in which the verbal 


Writing obligatory. Technical words,®* or words 


Estate, 61 Cal. 468, 473, 44 Am.R. 555; 
Ausmus v. People, 107 P. 204, 47 Colo. 
167, 188, 19 Ann.Cas. 491; In re’ Deep 
River Nat. Bank, 47 A. 675, 73 Conn. 
341, 346; State Savings Bank of Leav- 
enworth y. Krug, 193 P. 899, 108 Kan. 
108, 112; Prudhomme v. Savant, 90 
So. 640, 150 La. 256, 263; Robertson’s 
Succession, 21 So. 586, 587, 49 La.Ann. 
868, 870, 62 Am.S.R. 672; Pelton v. 
Ottawa County Sup’rs, 18 N.W. 245, 
52 Mich. 517, 520; Brown v. McCor- 
mick, 28 Mich. 215, 217; Ames v. 
Schurmeier, 9 Minn. 221, 222; Fland- 
ers v. Snare, 37 Pa.Super. 28, 30; Kirk- 
patrick v. Board of Canvassers, 44 S. 
E. 465, 53 W.Va. 275, 284; Dreutzer v. 
Smith, 14 N.W. 465, 56 Wis. 292, 297; 
Acme Coal Co. v. Northrup Nat. Bank 
of Iola, Kan., 146 P. 593, 23 Wyo. 66, 
73, L.R.A.1915D 1084. 


47. People v. Newell, 113 P. 643, 
646, 49 Colo. 349, 3565; Hughes v. 
Powers, 42 S.W. 1, 99 Tenn. 480, 484; 
Bach v. Longman, 2 Cowp. 623, 624, 98 
Reprint 1274. See Ostrowe v. Lee, 


} 175 N.E. 505, 256 N.Y. 36, 40. 


[a] 
ed.—People v. Newell, 
49 Colo. 349, 357. 


[b] Ditto marks included.—People 
v. Newell, 113 Pa. 643, 49 Colo. 349, 
356; Hughes y. Powers, 42 S.W. 1, 99 
Tenn. 480, 484, 


“Symbol” 60 C.J. p 1202. 


48. Eulkerson’s Adm’x y. Taylor, 
46 S.E£. 309, 102 Va. 314, 320. 


“Judgment” see Judgments § 1. 


49. M. B. Fahey Tobacco Co. v. Se- 
nior, 247 F. 809, 816. 


50. White-Smith Music Pub. Co. v. 
Apollo Co., 139 F, 427, 430. 


51. Higgins v. Keuffel, 11 S.Ct. 
731, 140 U.S. 428, 438, 35 L.Hd. 470; 
Trade-Mark Cases, 190 U.S. 82, 94, 25 
L.Ed. 550; M. B. Fahey Tobacco Co. vy. 
Senior, 247 F. 809, 815. 


“Label” 35 C.J. p 922, 


52. Smith v. Wellslager, 74 N.W. 
914, 105 Jowa 140, 142 [cit Richardson 
v. Fitzgerald, 109 N.W. 866, 132 Iowa 
253, 254; Dwyer v. Rock, 87 N.W. 495, 
115 Iowa 722, 723]. 


53. In re Shier’s Estate, 14 S.E. 
931, 35 S:C. 417%, 427. 


54. Higgins v. Keuffel, 11 S.Ct. 
731, 140 U.S. 428, 433, 85 L.Md. 470; 
Trade-Mark Cases, 100 U.S. 82,'94, 25 
L.Ed. 550; M. B. Fahey Tobacco Co. 
v. Senior, 247 F. 809, 816. 


“Trade-mark” see Trade-Marks, 
Trade-Names and Unfair Competition 


§ 1 
55. See cases infra this section. 


56. Clark v. Phillips, 5 F.Cas.No. 
2,831la, Hempst. 294, 296; Stull v. 
Wilcox, 2 Ohio St. 569, 573; Kidd v. 
peeiae 60 S.E. 1089, 1090, 64 W.Va, 


Accepted abbreviations includ. 
113 BP. 643, 


{a] No popular meaning.—(1) 
Against the contention that the 
words, although technical, had ac- 
quired a popular meaning, the court 
said “So far, therefore, from the 
phrase ‘writing obligatory’ having 
acquired a popular sense, as contend- 
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of art,>* which may be defined as: 
an agreement reduced to 
writing, by which the party becomes bound to per- 
form something or suffer it to be done;® an inden- 
a written instrument or obligation under 
seal.°? The term is seldom, if ever, applied to simple 
contracts, although they may be in writing.®* 


contract; ®® a deed; ®° 


ture ;®2 


Other phrases: 


ed for, it is scarcely ever used except 
in pleading and in legislation, when 
the writers intend the utmost preci- 
sion of language.” Watson v. Hoge, 
7 Yerg. (Tenn.) 344, 351. (2) ‘ ‘Writ- 
ing obligatory’ has not come into com- 
mon use in a sense different from its 
technical one.’”’ Hepburn v. Chapman, 
149 So. 196, 201, 109 Fla. 133. 


“Technical” 61 C.J. p 1752. 


57. Van Santwood v. Sandford, 12 
Johns. (N.Y.) 197, 198; Citizens’ Bldg. 
Assoc. v. Cummings, 16 N.E. 841, 45 
Ohio St. 664, 676. 


“Words of art’? see Word ante. 


58. Bouvier L. D. 
v. Chapman, 149 So. 196, 201, 109 Fla. 
133]; Thomas v. State, 2 N.E. 808, 
103 Ind. 419, 424; Henshaw v. Foster, 
SeRicks PEMass)r S12 siSen uunas ive 
Mohr, 1 P. 860, 864, 3 N.M. 63; Citi- 
zens’ Bldg. Assoc. v. Cummings, 16 
N.E. 841, 45 Ohio St. 664, 676; Ide v. 
Passumpsic & Conn. R. Co., 32 Vt. 
297, 298; Denton & Smith v. Adams, 
6 Vt. 40, 42; Penson v. Hodges, Cro. 
Eliz. 737, 7388, 78 Reprint 970. 


“Bond” see Bonds § 1. 


59. Clark v. Phillips, 5 F.Cas.No. 
2,83la, Hempst. 294, 296; Smith v. 
Woman’s Medical College, 72 A. 1107, 
110 Md. 441, 443; Watson v. Hoge, 7 
Yerg. (Tenn.) 344, 351. 


“Contract” see Contracts § 1. 


60. Jackson v. Perkins, 2 Wend. 
(NY 308, 318; Van Santwood v. 
Sandford, 12 Johns. (N.Y.) 197, 198; 
Citizens’ Bldg. Assoc. v. Cummings, 
16 N.E. 841, 45 Ohio St. 664, 676; Stull 
v. Wilcox, 2 Ohio St. 569, 573; Ide 
v. Passumpsic & Conn. R. Co., 32 Vt. 
299%;°299); 
6 Vt. 40, 42 (“this term in law implies 
a deed’); Penson v. Hodges, Cro. 
Eliz. 737, 738, 78 Reprint 970. 


“Deed” see Deeds §§ 1-3. 


61. Bouvier L. D. [quot Hepburn 
v. Chapman, 149 So. 196, 201, 109 Fla. 
133]. See State v. Hazzard, 80 N.E. 
149, 168 Ind. 163, 168. 


“Agreement” 2 C.J. p 979. 


62. Van Santwood v. Sandford, 12 
Johns. (N.Y.) 197, 198; Stull v. Wil- 
cox, 2 Ohio St. 569, 573. 


“Indenture” 31 C.J. p 473. 
Deeds § 2. 


63. Clark v. Phillips, 5 F.Cas.No. 
2,831a, Hempst. 294, 296; Hepburn v. 
Chapman, 149 So. 196, 201, 109 Fla. 
133; Smith v. Woman’s Medical Col- 
lege, 72 A. 1107, 110 Md. 441, 443; 
Luna v. Mohr, 1 Pp. 860, 864, 3 N.M. 63; 
Jackson v. Perkins, 3 Wend, (N.Y.) 


See also 


308, 318; Van Santwood v. Sandford, 
12 Johns. (N.Y.) 197,198; . Citizens’ 
Bldg. Assoc. v. Cummings, 16 N.E. 
841, 45 Ohio St. 664, 676; Stull v. 
Wilcox, 2 Ohio St. 569, 573; Watson 
Ven Eloee, 9 were, Cmenn:)iyo44, | 35¢ 


Ide v. Passumpsic & Conn. R. Co., 32 


“Acceptance in writing,” ® “ad- 
mission in writing,” ®* “bond, or writing obliga- 
tory,” °7 “book, pamphlet, picture, paper, or writ- 
ing,” &§ “by its writing obligatory under seal,’ °° 
“by writing,” 7° “charge or instruction in writing, 


[quot Hepburn | 


Denton & Smith v. Adams, | 


WRITING 


At bonds. sa 


ing,” 78 “every 


ITE 


Vt. 297, 298; Denton & Smith v. Ad- 
ams, 6 Vt. 40, 42; Kidd v. Beckley, 60 
S.E. 1089, 1090, 64 W.Va. 80, 82; Pen- 
son v. Hodges, Cro. Eliz. 737, 738, 78 
Reprint 970. 


64. Hepburn v. Chapman, 149 So. 
196, 201, 109 Fla. 133; Smith’v. Wo- 
man’s Medical College, 72 A. 1107, 110 
Md. 441, 443; Luna v. Mohr, 1 P. 860, 
864, 3 NLM. 63; Watson v. Hoge, 
Yerg. (Tenn.) 344, 851. See Kidd v. 
Beckley, 60 S.E. 1089, 1090, 64 W.Va. 

2. 


65. Sawyer v. Somers Lumber Co., 
282 P.852, 854, 86 Mont. 169. 


66. Henneman v. Taber, 200 N.W. 
218, 198 Iowa 677, 678. See also Limi- 


|) tations of Actions §§ 42, 602-604. 


67. Hepburn v. Chapman, 149 So. 
196;,. 201, "209 Bias 133; 


68. U.S. v. Chase, 10 S.Ct. 756, 135 
US. (255.0258, 345 U- Bid sit U.S. ‘ve 
Gaylord, 17 F. 438, 441. 


69. Smith v. Woman’s Medical Col- 
lege, 72 A. 1107, 110 Md. 441, 443. 


70. Dreutzer v. Smith, 14 N.W. 
465, 56 Wis. 292, 296. 


[a] “In writing” distinguished.— 
Dreutzer v. Smith, 14 N.W. 465, 56 
Wis. 292, 297. 


71. Wash. L. (1903) p 119 § 1 subd 
4 [quot Collins v. Huffman, 93 P. 220, 
48 Wash. 184, 190 (quot Sturgeon v. 
Tacoma Eastern R. Co., 48 P. 87, 51 
wees 124, 125)]. See also Trial §§ 
—589. 


72. Blais v. State, 126 S.W. 1064, 
94 Ark. 327, 328. 


73. Ga. Pen. Code (1910) § 249 
[quot Rylee v. State, 162 S.E. 291, 
292, 44 Ga.App. 501]. See Saffold v. 
State, 75 S.E. 338, 11 Ga.App. 329, 333. 


74. Blais v. State, 126 S.W. 1064, 
94 Ark. 327, 328. 


75. Saffold v. State, 75 S.E. 338, 11 
Ga.App. 329. 


76. Stockdale v. Sellers, 157 A. 30, 
102 Pa.Super. 447, 452; Ide v. Pas- 
reed ges Se Connie. Comoe evita toon. 
2995 


77. Ostrowe v. Lee, 175 N. 
256. INGY.36,- 38. 


78. Salquist v. Oregon Fire Relief 
Ass’n, 197 P. 312, 313, 100 Or. 416. 


79. Ohio Rev. St. (1892) § 5916 
[quot Sears v. Sears, 82 N.E. 1067, 77 
Ohio St. 104, 116, 17 L.R.A.N.S. 353, 
11 Ann.Cas. 1008). See Myers v. Van- 
derbelt, 84 Pa. 510, 5138, 24 Am.R. 
227; Reed v. Woodward, 11) Ph. Pa. 
(Pa.) 541, 542, 2 Chest.Co. 563. 


80. State v. Leonard, 144 P. 113, 
(3, Or. g4 5160469: 


81. Brent v. 


E. 505, 


State, 163 S.E. 319, 44 
Ga.App. 777; Saffold v. State, 75 S.E. 
338, 11 “Ga.App. 329,. 333° Statel v: 
Leonard, 144 P. 113, 73 ‘Or. 451, 470. 
See Rylee v. State, 162 S.E. 291, 292, 


“counterfeited writing on paper,” 7? “counterfeit let- 
ter cor writme,? 
terfeit, writing and check,” 7> “deed in writing,” 7° 
“defamatory writing,’ 77 “duly authorized in writ- 


“counterfeit writing,” 7* “coun- 


last will and testament .. . 


shall be in writing,” 7° “false token or writing,” °° 
“false writing,” §! “instrument in writing,” #2 
strument of writing,” §° “instrument or writing, 
“in writing,” 8° “in writing and signed by the mak- 
er,” 8° “in writing on paper,” §? “in writing signed 
by the testator,’ §8& “machine for mechanical writ- 
ing,” °° “mail a ‘writing,’ ” °° “notice in writing,” ®4 


(rm 


84 


44 Ga.App. 501. 
82. See Instrunient § 3. 


83. State v. H¥zzard, 80 N.E. 149, 
168 Ind. 168, 168 (“writing obligatory” 
compared). See also Instrument § 3 


84. State v. Lee, 4 P. 653, 32 Kan. 
360, 364; State v. Carragin, 109 S.W. 
FED 210 Mo. 351, $372, 16 L.R.A.N.S. 


85. Georgia F. & A. R. Co. v. Blish 
Milling Co., 36 S.Ct. 541, 241 U.S. 190, 
194, 60 L.Ed. 948; Benson v. McMa- 
hon, 8 §.Ct. 1240, 127 U.S. 457, 469, 32 
L.Ed. 234; Beaver v. Continental 
Building & Loan Ass’n, 116 P. 1105, 
1106, 15 Cal.App. 190, 194; Scarbor- 
ough v. State, 89 So. 805, 82 Fla. 304, 
306; North v. Mendel, 73 Ga. 400, 405, 
54 Am.R. 879; Wofford v. Wyly, 72 
Ga. 863, 869; Richardson vy. Fitzger- 
ald, 109 N.W. 866, 182 Iowa 253, 255; 
State Savings Bank of Leavenworth 
v. Krug, 193 P. 899, 108 Kan: 108, 112; 
Pelton v. Ottawa County Sup’rs, 18 N. 
W. 245, 52 Mich. 517, 520; Ames v. 
Schurmeier, 9 Minn. 221, 222: Ameri- 
can Union ‘Trust Co. v. Never Break 
Range Co., 190 S.Ws 1045, 1047, 196 
Mo.App. 206; Adler v. Todd, 18 N.Y.S: 
1106, 38 Mise. U9 S99 State v. Leon- 
ard, 144 P. Tale 7683 "Or. 451, 469; Stock- 
dale v. Sellers, 157 A. 30, 102 Pa.Su- 
per. 447, 453; Flanders v. Snare, 37 
Pa.Super. 28, 30; Commonwealth v. Re- 
ceiver of Taxes, 32 | Pa.Co. 305, | 30% 
Elsby v. Luna, (Tex.) 15 S.W.(2d) 604, 
605; McKy v. Walker, (Tex.Civ. App.) 
293 S.W..921, 922; Commercial Union 
Assur. Co. v. Everhart, 14 S.E. 836, 
88 Va. 952, 956; Sturgeon v. Tacoma 
Eastern R. Co., ‘48 Pz 87, 51 Wash. 124, 
125; Collins v. Huffman, 933P) 220: 48 
Wash. 184, 190; Dreutzer Vv. Smith, 
14 N.W. 465, 56 Wis. 292, 296; Geary 
v. Physic, 5 B.&C. 234, 237, 108 Re- 
print 87. 


“By writing” distinguished see su- 
pra note 70 [a]. 


86. Flanders v. Snare, 37 Pa.Super. 
28, 30. 


87. Scarborough v. 
805, 82 Fla. 304, 305. 


88. Stuck v. Howard, 104 So. 500, 
213 Ala. 184, 186. 


89. Century D. [quot Prudhomme 
nes ae 90 So. 640, 150 La. 256, 


State, 89 So. 


U. (So ve. Chase, 105 S:Cta oar 
Be U.S. 255, 258, 34 L.Ed. 117. 


91. O’Flaherty v. Cunard S. S. Co., 
(Mass.) 183 N.E. 712, 713; Hunt v. 
Dexter Sulphite Pulp & Paper Co., 91 
N.Y.S. 279, 283, #00 App.Div. 119; 
Commonwealth v. Receiver of Taxes, 
32 Pa.Co. 305, 807; Brunette v. Bru- 
nette, 177 N.W. 593, 594, 171 Wis. 366. 


[a] Telephone message held not a 
notice in writing. In re Shier’s Hs- 
tate, 14 S5H. 9315 25S: Ce.4i tendons 


[b] “‘*werbal’ notice” contrasted. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-WRITING—WRITTEN 


“obscene, lewd and lascivious writing,” °? “other 
writing,” °* “other writing for the payment of mon- 
eye o4 “other writing to prevent equity and jus- 
tice,” °> “public writing, 798 “receive by mail a 
‘writing,’ ” 97 “some writing, 798 “statement in writ- 
ing,” °° “taken down in writing,” 1 “taken in writ- 
ing, 72 “the writing,’ ® “writing and signature,” 4 

writing being, or purporting to be the act of an- 
other,” 8 “writing defamatory in content,” ® “writ- 
ing evidencing indebtedness,”7 “writing . . . 
for the payment of money,” ® “writing in support 
of, or in relation to, any account or claim,” ® “writ- 
ing made . . . by the party to be charged there- 
by,” 1° “writing on which an action . . . may 
be maintained,’1! “writing or memorandum of 
sale,” 1? “writing or paper,’ 1% “writing or paper 
of value,” 14 “writing or record,” +5 “writing pur- 
porting to be such signature, 16 “writing. purport- 
ing to be the act of another, »it and EN geunniles A eee 
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signed; ” 18 also “all the writings of an author,” !° 


“books and other writings,” ?° “their respective writ- 
ings and discoveries,” ?1 ‘writings evidencing 
debts,” 22. “writings made by the hand,’?* and 
“writings subscribed.” 24 


WRITTEN (as adjective).25 Expressed by let- 
ters; *® in writing.27 It has been said that the 
word may refer to something engraved or litho- 
graphed,?*5 or printed,?® stamped,?° typewritten,*? 
or any mode of representing words or letters; 3? 
but it may import something more than the mere 
filling in of blanks.*% However, the term may be 
used as distinguished from “printed.” °4 In special 
connections 1t may mean contracted for.*® 


Written statement.*° A series of facts or par- 
ticulars expressed on ,EeEgre such as a certifi- 
eate,38 


—In re Shier’s Estate, 14 S.E. 931, 
BReS GC). 41°7,. 421. 


92. U.S. v. Chase, 10 S.Ct..756, 135 
U.S. 255, 258, 34 L.Ed. 117. 


93. Young v. Garred, 112 S.E. 181, 
WOMWaw a. T6757 20; 23 A..R.  13h7. 


94. Commercial Union Assur. Co. 
. Be ant, 14:.S.E. 836, 88 Va. 952, 
955. ; 

95. State v. Cooper, 5 Day (Conn.) 
250, 255. 


96. See Public § 100. 

97, U. S. v. Chase, 10 S.Ct. 756, 135 
WES> 255, 2585-34 L.Ed. 117. 

98. U.S. v. Chase, supra. 


¢9. State v. Laughton, 8 P. 344, 
349, 19 Nev. 202, 211. 

1. Richardson v. Fitzgerald, 109 N. 
W. 866, 132 Iowa 253, 254; Dwyer v. 
Rock, 87 N.W. 495, 115 Iowa 722, 723; 


Smith v. Wellslager, 74 N.W.. 914, 
105 Iowa 140, 143. 
32 La.Ann, 


2. Nichols v. Harris, 
646, 648. 


wn Ss. ve Chase, 10°S:'Ct. 756, 135 
U.S. 255, 258,-34 L.Ed. 117. 
. Pingree Nat. Bank of Ogden v. 
MePariand, 195) Py 313,0316, 54 Utah 
10 


5. Nix v. State, 202 P. 1042, 20 Okl1. 
Cr. 303, 379;,26 PAIRS 1053. 


6. Ostrowe v. Lee, 175 N.E. 505, 
256 N.Y. 36, 38. 
7. Commonwealth y.. McCormick, 


29% BOW..9T7,.978,, 177 Ky, 474. 


8 Liebing v. Mutual Life Ins. Co. 
Of New York, 191 S.W. 250, 252, 269 


Mo: 509; Reyburn v. Casey, 29 Mo. 
129; 130; Lehner: v. Roth, 227 S.W. 
$33, 834, 211 Mo.App. 1; O’Neal v. 


Patterson, (Mo.App.) 206 S.W. 596, 
597; Howe v. Mittelberg, 70 S.W. 396, 
39.7, 96 Mo.App. 490,:492; Shelton v. 
Wyman, 1 Mo.App. 130, 133; Com- 
monwealth v. Hoffman, 74 Pa. 105, 107, 
109. 


Within statute of limitations see 
Limitations of Actions § 84. 
9; U.S. v.. Byron, 223 F. 798; 800. 


~~ 10. In re Deep River Nat. Bank, 47 
A, 675, 73 Conn. 341, 346. 

11. Young v. Garred, 112 S.E. 181, 
SOLWevVa.. 76%, 774, 23 ALARe 13407, 
mel 2 Micky Vv. Walker, .(Tex.Giv. 
App.) 293 Sw. 921, 922. 


“13. Blais v. State, 126 S.W. 1064, 
‘94 Ark. 327, 328. 


14. State v. Crumbey, 94 S.E. 137, 
81 aah 287, 289. See also Larceny 
§§ —35. 


15. Foster v. Metropolitan Life 
Ins. Co., (Mo.App.) 233 S.W. 499, 501. 


16. State v. Lee, 4 P. 653, 32 Kan. 
360, 364; State v. Carragin, 109 S.W. 
Bee 210 Mo. 351, 372, 16 L.R.A.N.S: 


17. State v. Leonard, 144 P. 113, 73 
Or. 451, 469. 


18. In re Deep River Nat. Bank, 47 
A. 675, 73 Conn. 341, 346. 


[a] “Not to be Hmited ... to 
writings subscribed . .. with his 
own hand.” In re Deep River Nat. 
Bank, 47 A. 675, 73 Conn. 341, 346. 


19. Metro-Goldwyn-Mayer Distrib- 
uting Corporation vy. Bijou Theatre 
Co. of Holyoke, 3 F:Suppl. 66, 72; 
Reiss v. National Quotation Bureau, 
LAGE AL, TLS. 


20. Bach v. Longman, 2 Cowp. 623, 
624, 98 Reprint 1274. 


215) WW SaConst) arty) $ 8: fawot 
Higgins v. Keuffel, 11 S.Ct. 731, 140 
U. Si0428, 4305485) Li. ds147 05 We Skye 
Chase, 10 S.Ct. 756, 135 U:S. 255; 248, 
34 L.Ed. 117; Burrow-Giles Litho- 
graphic Co. v. Sarony, 4 S.Ct. 279, 280, 
111 UiS.- 58, 57, 28 L..Wd:' 349; ‘ Trade- 
Mark Cases, 100 U.S. 82, 93, 25 L:Ild. 
550; Metro-Goldwyn-Mayer Distrib- 
uting Corporation v. Bijou Theatre 
Co. of Holyoke, 3 F.Suppl. 66, 715 
M. B. Fahey Tobacco. Go. v. Senior, 
247 BY. 809, 816; Harper & Bros. v. 
Katem Co.; 169 FEF. 61, 647° 94 C.CtA, 
429; White-Smith Musie Pub. Co. v. 
Apollo Co., 139 F. 427, 430). 


22. Young v. Garred, 112 S.E. 181, 
182; 90 W.Va. 167; 772, 23 ALAR. 1317. 


23. In re Deep River Nat. Bank, 
47 A. 675, 73 Conn, 341, 346. 


24. In re Deep River Nat. Beanie 
supra. 


25. As verb see Write ante. 


26. In re Justices’ Opinion, 7 Me. 
492, 495. 


27. State Savings Bank of Leay- 
enworth v. Krug, 193 P. 899, 108. Kan. 
108, 112; Pelton. v. Ottawa County 
Sup’rs, is N.W. 245, 52 Mich. 517, 
520 [quot Commonwealth v. Receiver 
of Taxes; 32 Pa.Co. 305, 307]; Ames 
v. Schurmeier, 9 Minn. 221, 222; 
American Union Trust Co. v. Never 
Break Range Co., 190 S.W. 1045, 1047, 
196 Mo.App. 206; Flanders vy. Snare, 
37 Pa.Super. 28, 31; Dreutzer v. 
Smith, 14 N.W. 465, 56 Wis. 292, 296. 


“Writing” as verbal noun see Writ- 


| Kan. 108, 11273 


ing §§ 1-3. 


28. State Savings Bank of Leav- 
enworth v. Krug, 193 P. 899, 108 Kan. 
108, 112; In re Justices’ Opinion, 7 
Me. 492, 495; Pelton v. Ottawa Coun- 
ty Sup’rs, 18 N.W. 245, 52 Mich. 517, 
520; Ames v..Schurmeier, 9 Minn. 
221, 222; Commonwealth v. Receiver 
of Taxes, 32 Pa.Co. 305,-307; Dreutzer 
Ps eae 14 N.W. 465, 56 Wis. 292, 


29. Scarborough v. State, 89 So. 
805, 82 Fla. 304, 305; In re Justices’ 
Opinion, 7 Me. 492, 495; American 
Union Trust Co. v. Never Break 
Range Co., 190° ‘S.W. 1045, 1047, 196 
Mo.App. 206; Flanders v. Snare, 37 
Pa.Super. 28, 30; O’Bryan v. State, 11 
S.W. 448, 27 Tex.App. 339, 340; Winn 
v. State, 5 Tex:App. 621, 623: Chaf- 
fin v. Lynch, 1 S.B. 803, 83 Va. 106, 
113;) Acme Coal Co. v. Northrup Nat. 
Rank of Iola, Kan., 146-P. 593,23 Wyo. 
66, 73. L.R.A.1915D 1084. See Fritts 
vei Kuhl, 17 A. 102, 51. N.J.law 191, 
205. But see cases infra note. 34. 


30. Deutschle v. Wilson, 39 F.(2d) 
406, 407. 


31. Deutschle y. Wilson, supra; 
Johnson v. Mangum, (Tex.Civ.App.) 
227 S.Ww. 750 [cit Waterman Lumber 
& Supply Co. v. Holmes,  (Tex.Civ. 
App ) 16% S.W. 70 (cit National Bank 
of Texas v. Lovenberg, 63 Tex. 506; 
§12)].. But see-In re Dreyfus’ Es- 
tate, 165 P. 941,175 Cal. 417, 419, L.R: 
AT9LTE 394 (holding typewritten will 
not ‘‘written’’ so as to be an olograhic 
will). u Wy : 

e2. Kan. Gen. St. (1915) § 109783 
subd 18 [quot State Savings Bank of 
Leavenworth v. Krug, 193 P. 899, 108 
Snortum v. Homme, 
119 N.W.:+59;:;106 Minn. 464, 467. 


33. Browne .v.. Commercial Union 


| Assur. Co. of: London, England, 158 P. 


765, 767, 30 Cal. App. 547. 


34 In re Dreyfus’ Estate, 165 P. 
941,. 175 Cal. -417, 419, L.R.A1917E 
391; Johnson v. Mangum, (Tex.Civ. 


App.) 227 S.W. 750.[cit Waterman 
Lumber & Supply Co. v. Holmes, (Tex. 
Civ.App.) 161 S.W. 70 (cit National 
Bank of Texas v. Lovenberg, 63 Tex. 
506, 512)]. ; 


35. Browne v. Commercial Union 
Assur. Co. of London, England, 158 P: 
765, 30 Cal.App. 547, 554 (applied to 
insurance). 


36. “Statement” 58 Cod. DIL324. 


37. State v. Laughton, 8 P. 344, 
300, 19 Ney.. 202; 210% 


Senn People v. Nordheim, 99 Ill. 553, 
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Other phrases: “Insurance ‘written,’” *® “upon 


WRITTEN—WRONG 


tion,” °4 “written proceeding requiring particu- 


his written and signed order,” *° “words ‘written,’ ” *7 lars,” °> “written promise to pay,” °° “written pro- 
“written acceptance,” 42 “written acknowledg- visions prevail,” °’ “written request,” °% ‘written 
ment,” #3 “written admission [of debt],” ** “written | signature,” *® “ ‘written’ statement of a grand 
agreement,” #5 ‘written’ _ brief,” *° “written | jury,”7° “written statement or certificate of the 


charge,” 47 “written charges,” ** “written claim for 
compensation,” 4° “written consent,” °° “written 
consent of all the owners,” °1 “written consent of the 
owner,”°? “written defamation,”°* “written de- 
mand,” 54 “written evidence,” °° “written instruc- 
tions,” 5° “written instrument,” °7 “written instru- 
ment between the parties,” °* “written instrument 
for the payment of. money only,” °° “written 
lines,”®° “written notice,”°? “written notice there- 
of from both,” *? “written order,” °* “written peti- 


number of votes cast,” 7! “written statements made 
under oath in connection with some judicial pro- 
ceedings, 
transfer, 
words.” 78 


973 “written 


“written 


972 
74 


“written 
“written votes, 


subscription, 
775 and 


WRITTEN LAW."" 
WRITTEN OPINION.’® ee 
WRONG.7® [§ 1] A. As Noun. In its broad 


“Certificate” 11 C.J. p 76. 


39. Browne v. Commercial Union 
Assur. Co. of London, England, 158 
P. 765, 30 Cal.App. 547, 554. 


40. Commonwealth v. Receiver of 
Taxes, 32 Pa.Co. 305, 306. 


41. Chaffin v. Lynch, 1 S.E. 803, 
83 Va. 106, 113. 


[a] “Words ‘spoken’” contrasted. 
wer niL y. Lynch, 1 S.E. 803, 83 Va. 


42. Wiener v. H. Graff & Co., 95 P. 
167, 170, 7 Cal.App. 580, 587. 


43. Wofford v. Wyly, 72 Ga. 863, 
869; Hembree v. Johnson, 80 So. 554, 
555, 119 Miss. 204; Elsby v. Luna, 
(Tex.Commn.App.) 16 S.W.(2d) 604, 
605. See also Limitations of Actions 
§§ 42, 602. 


44. Henneman v. Taber, 200 N.W. 
218, 198 Lowa 677, 679. See also Limi- 
tations of Actions §§ 42, 602-604. 


45. Portland Terminal Co. v. Bos- 
ton & M. R. R., 144 A. 390, 394, 127 
Me. 428. 


46. Johnson v. Mangum, (Tex.Civ. 
App.) 227 S.W. 750; Waterman Lum- 
ber & Supply Co. v. Holmes, (Tex. 
Civ.App.) 161 S.W. 70. See National 
pene oF Texas v. Lovenberg, 63 Tex. 


47. Adams v. Burrell, (Tex.Civ. 
App.) 127 S.W. 581, 584; Wash. L. 
(1903) p 119 subd 4 [quot Collins v. 
Huffman, 93 P. 220, 48 Wash. 184, 190 
(quot Sturgeon y. Tacoma Eastern R. 
Co., 48 P. 87, 51 Wash. 124, 125)]. See 
also Criminal Law §§ 2467-2469; Trial 
§§ 581-589. 


4g. White v. Gainer, 164 S.E. 247, 
112 W.Va. 221. 


49. See Workmen's Compensation 
Acts § 103. 


50. Penney v. Kentucky Utilities 
Co., 37 S.W.(2d) 5, 7, 238 Ky. 167; 
Stromme v. Rieck, 119 N.W. 948, 950, 
107 Minn. 177, 131 Am.S.R._ 452; De- 
loughery v. Labsley, 193 N.W. 109, 
110, 110 Neb. 105. 


51. Deloughery v. Labsley, supra. 


52. Penney v. Kentucky Utilities 
Co., 37 S.W.(2d) 5, 7, 238 Ky. 167. 


53. Chaffin v. Lynch, 1 S.E. 803, 83 
Va. 106, 113. 


54. Hutchison v. Flowers, 57 So. 
719, 720, 175 Ala. 651. 


55. Fidelity & Deposit Co. of Mary- 
land v. Mansfield, 175 N.W. 528, 531, 
187 Iowa 1250; Hatlestad v. Hardin 
County District Court, 114 N.W. 628, 
629, 137 Iowa 146; Smith v. Wellslag- 
er, 74 N.W. 914, 105 Iowa 140, 143; 


Gibson v. Crawford, (Ky.) 56 S.W. 
(2d) 985, 988; Cohen v. Jackoboice, 
59 N.W. 665, 667, 101 Mich. 409 [eit 
1 Greenleaf Evid. ¢c 15]; Wells v. 
McCollough, 74 So. 289, 291, 113 Miss. 
401; Thurman v. Kildall, 141 P. 691, 
692, 80 Wash. 2838. 


56. Leseuer v. State, 95 N.E. 239, 
241, 176 Ind. 448, 455; Collins v. Huff- 
man, 93 P..220,.48 Wash. 184, 189 
[quot Sturgeon v. Tacoma Eastern R. 
Co., 48 P. 87, 51 Wash, 124, 125]. See 
also Criminal Law §§ 2467-2469; Trial 
§§ 581-589. 


57. See Instrument § 3. 


Bevis v. Murphey, (Cal.App.) 


58. 
16 P.(2d) 178, 179. 


59. Smith v. Milliken, 2 Minn. 319, 
322 (judgment not included). 


Within statute of limitations see 
Limitations of Actions § 84. 


60. Smith v. Hedges, 150 
899, 900, 87 Misc. 439. 


61. Wiener v. H. Graff & Co., 95 P. 
167, 170, 7 Cal.App. 580, 587; O’F laher- 
ty v. Cunard S. S. Co., (Mass.) 183 N. 
B. 712, 713; Kaufman v. Cohn, 138 N. 
Y.S. 403, 404, 78 Misc. 368; Adler v. 
Todd, 78 N.Y.S. 1106, 38 Misc. 798, 799; 
Harmon v. Nofire, 267 P. 650, 131 Okl. 
1, 3; In re Shugars’ Estate, (Pa.) 167 
A. 567, 568; Road in Lower Towa- 
mensing Tp., 10 Pa.Dist. 581, 583, 
25 Pa.Co. 305; State v. Superior Court 
of Clallam County, 100 P. 155, 156, 52 
Wash. 13; Brunette v. Brunette, 177 
N.W. 593, 595, 171 Wis. 366; Sheafor 
v. Standard Accident Ins. Co., 166 _N. 
W. 4, 5, 166 Wis. 498, 501. See also 
“Notice in writing” supra § 4 note 91. 


62. Brandt v. Roxana Petroleum 
Corporation, 29 F.(2d) 980, 982. 


63. State v. Holmes, 9 N.W. 894, 56 
Iowa 588, 590, 41 Am.R. 121; Com- 
monwealth v. Receiver of Taxes, 32 
Pa.Co. 305, 306. - 


64. In re Opinion of Justices, 95 A. 
869, 873, 114 Me. 557. 


65. In re Robin Electric Lamp Co., 
[1914] 2 Ch. 461, 470. 


66. Hembree v. Johnson, 80 So. 554, 
555, 119 Miss. 204; Corinth, Shiloh & 
Savannah Turnpike Co. v. Gooch, 73 
So. 869, 870, 113 Miss. 50. See also 
Frauds, Statute of §§ 12-70; Limita- 
tions of Actions §§ 42, 602-604. 


67. 
28, 30 


68. In re Derinza, 118 N.E. 942, 944, 
229 Mass. 435. 


69. State v. Lee, 4 P. 653, 32 Kan. 
360, 864; Pelton v. Ottawa County 


N.Y.S. 


Flanders v. Snare, 37 Pa.Super. 


~~ 


Sup’rs, 18 N.W. 245, 52 Mich. 517, 520; 


State v. Carragin, 109 S.W. 553, 210 
Mo. 351, 372, 16 L.R.A.N.S. 561; Dreut- 
zer v. Smith, 14 N.W. 465, 56 Wis. 292, 
297. 

{a] As sign mannual.—‘‘In constru- 
ing statutes, except when inconsistent 
with the manifest intent of the Legis- 
lature, the written signature of any 
person, whenever required, shall al- 
ways be the proper hand-writing of 


‘such person, or in case he is unable 


to write, his proper mark.” Brown Vv. 
McCormick, 28 Mich. 215, 217. To like 
effect Ausmus v. People, 107 P. 204, 
212, 47 Colo. 167, 188, 19 Ann.Cas. 491; 


‘Ames v. Schurmeier, 9 Minn. 221, 222. 


70. Commonwealth v. Receiver of 
Taxes, 32 Pa.Co. 305, 307; O'Bryan v. 
State, 11 S.W. 
aoe Winn v. State, 5 Tex.App. 621, 
623. 

71. People v. Nordheim, 99 Tll. 553, 
560. ‘ 


72. Estill v. Citizens’ & Southern 
Bank, 113 S.E. 552, 153 Ga. 618, 628. 
ei also Witnesses §§ 1248, 1249, 1257— 
1271. 


73. State v. Hazzard, 80 N.E. 149, 
168 Ind. 163, 167. 


74, Brown v. Wright, 161 P. 448, 48 
Utah 633, 639. 


75. Benson v. McMahon, 8 §.Ct. 
1240, 127 U.S. 457, 469, 32 L.Ed. 234; 
Prudhomme v. Savant, 90 So. 640, 150 
La. 256, 266; In*re Justices’ Opinion, 
7 Me. 492,.495; Nichols v. Minton, 82 
N.E. 50, 196 Mass. 410, 412, 124 Am.S. 
R. 568, 12 L.R.A.N.S. 280; Henshaw 
v. Foster, 9 Pick. (Mass.) 312, 319; 
American Union Trust Co. v. Never 
Break Range Co., 190 S.W. 1045, 1047, 
196 Mo.App. 206; Fritts v. Kuhl, 17 
A. 102, 51 N.J.Law 191, 205; Common- 
wealth v. Receiver of Taxes, 32 Pa. 
eee ore 307; Temple v. Mead, 4 Vt. 


76. In re Rand’s Estate, 61 Cal. 
468, 473, 44 Am.R. 555; <Ardery v. 
pages 73 N.E. 840, 841, 35 Ind.App. 


77. See Law § 29. See also gener- 
ally Constitutional Law §§ 6-10; Stat- 
utes 59 C.J. p 504%. 


78. See Opinion § 3. 


79. See Criminal Law §§- 2-13; 
Torts § 1. See also Delict 18 C.J. p 
474; Delictum 18’ C.J. p 474; Injury 
32 C.J. p 514; Tortious 62 C.J. p 1084; 
Violation 67 C.J. p 248; Wrongdoer 
post; Wrongdoing post; Wrongful 
post; Wrongfully post. 


“Malicious wrong” 38 C.J. p 354, 


Specific wrongs see cross references. 
to Torts 62 C.J. p 1088. ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


443, 27 Tex.App. 339, ~ 


WRONG 


sense, an injury;®° every injury to another;’! the 
opposite of “right.”5? In its most usual legal sense, 
the word refers to an injury committed to the per- 
son or property of another, or to his relative rights 
unconnected with contract,’? although its meaning 
may be restricted by its context.8* Accordingly the 
word may inelude an injury to the person,®® an in- 
vasion of right to the damage of the party who suf- 
fers it,S® an invasion of the property or civil rights 
of a party,®’ a tort,®® a trespass on the right of an- 
other,*® a violation of one’s right,®° a violation of 
the municipal law, the law of civil conduct, not a 
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nection in which employed the word may®® or may 
not®® include a moral wrong as distinguished from 
a legal wrong. It has been said that wrongs are com- 
mitted with or without force;! and usually are inde- 
pendent of the motive.2. Wrongs have been classified 
as private wrongs and public wrongs. 


Phrases: “Capacity to distinguish right from 
wrong,”* “equity will not suffer a wrong to be with- 
out a remedy,”> “for every wrong there is a reme- 
dy,’® “for every wrong there should be a remedy,’’? 
“for the redress of every wrong there is a remedy, 
“has done wrong and caused injury,’® “legal 


8 


transgression of the divine law as such, nor a breach 
of etiquette,®! every breach of contract,®? “injuria” 
or legal injury,®? negligence,®* the breach of a legal 
duty,®®> the infringement of a right,°* the omission 
Depending on the con- 


of a duty imposed by law.°? 


80. Bouvier L. D. (sub verbo ‘“In- 
Age ies [quot Tomlin v. Hildreth, 47 A. 
649, 65 N.J.Law 438, 444]; Parker v. 
Griswold, 17 Conn. 288, 303, 42 Am.D. 
739; People Vv. Quanstrom, 53 N.W. 
165, 166, 93 Mich. 254, 257, 17 L.R.A. 
723; State v.. Rombolo, 103 A. 203, 
204, 91 N.J.Law 560, 562; Thomason 
v. Seaboard Air Line R: Co., 55 S.E. 
205, 142 N.C. 318, 332. 


SEnyury” oc, C.J. Dp O14: 


81. Union Pac. R. Co. v. Henry, 14 
Pel) 36 Kan."565; 570. 


82. Board of Com’rs of Howard 
County v. Armstrong, 91 Ind. 528, 536. 


“Right” 54 C.J. p 807. 


83. 3 Blackstone Comm. p 158 
[quot Lisk v. Hora, 143 N.E. 545, 546, 
109 Ohio St. 519, 524; McDonald v. 
Brown, 51 A: 2138, :23°R.1..546, 549; 91 
Am.S.R. 659, 58 L.R.A. 768]. See also 
Torts, § 1. 


“Person” 48 C.J. p 1037. 
“Property” see Property §§ 1-4. 


84. Union Pac. R. Co. v. Henry, 14 
Ped, 36 Kan, 565, 570. 


85. People v. Quanstrom, 53 N.W. 
'165,5166, 93 Mich. 254, 17 L.R.A., 723 
(constructive injury included). 


86. Cooley Torts p 98 [quot Wil- 
liams v. Hays, 38 N.E. 449, 450, 143 
N.Y. 442, 447, 42 Am.S.R. 743, 26 TER. 
A bos" Wurwitz v. Hurwitz, 31 N.Y. 
S.-25, 26, 10 Mise. 353, 355; McDon- 
ald v. Brown, 51 A. 213, 23 
548, 91 Am.S.R. 659, 58 L.R.A. 768]. 
See Mobile County v. Williams, 61 So. 
963, 180 Ala. 639, 653 (using same lan- 
guage to define ‘“wrongful’’). 


[a] “Damnum absque injuria” con- 
trasted.—Finch v. Western Nat. Bank 
of San Francisco, 141 P. 261, 263, 24 
Cal.App. 331, 338; Western Union Tel. 
Co. v. Ferguson, 60 N.E. 674, 676, 1080, 
157 Ind. 64, 69, 54 L.R.A. 846; Hurwitz 
Veeiurwitz, 31 N.Y.S. 25, 26,-10 ‘Misc. 
353; Thomason y. Seaboard Air Line 
R. Co:, 55 S.E. 205, 142 N.C. 318, 332. 

[b] “Damnum sine injuria’” con- 
trasted.—Hurwitz v. Hurwitz, 31 N.Y. 
S. 25, 26, 10 Misc. 353. 

87. Drummond v. Rowe, 
442, 444, 155 Va. 725, 731. 
Equity §§ 188, 189. 

88. Bouvier L. D. [quot Tomlin v. 
Hildreth, 47 A. 649, 65 N.J.Law 438, 
444]; Merrill v. Comstock, 143 N.W. 
313, 154 Wis. 434, 442. 


“Tort” see Torts § 1. 


g9. Carton v. City of Seattle, 120 
P. 111, 112, 66 Wash. 447. 


“Trespass” see Trespass § 1. 


‘90. Parker v. Griswold, 17 Conn. 
288, 308, 42 Am.D. 739. See Austin v. 
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156 S.E. 
See also 


R.I. 546, 


wrong,” 


Rawdon, 44 N.Y. 63, 69; Harrigan v. 
ee 99 N.W. 909, 933, 121 Wis. 
127, ; 


“Violation” 67 C.J. p 248. 


91. Western Union Tel. Co. v. Fer- 
guson, 60 N.E. 674, 676, 1080, 157 Ind. 
64, 69, 54 L.R.A. 846. 


[a] “Injuria sine damno” contrast- 
ed.—Western Union Tel. Co. v. Fer- 
guson, 60 N.E. 674, 676, 1080, 157 Ind. 
64, 69, 54 L.R.A. 846. 


“Divine law” see Law § 2. 
“Municipal law” see Law § 12. 


Pp Austin v. Rawdon, 44 N.Y. 63, 


93. Thomason y. Seaboard Air 
pane R. Co!, 65°S:6'205, 142°N.C. 318, 
332. 


“Injuria” 32 C.J. p 513. 
“Legal injury” see Injury §§ 3, 13. 


94. Union Pac. R. Co. v. Henry, 14 
P. 1; 36 Kan..565,.570;. Kansas Pac. 
R. Co. v. Pointer, 14 Kan. 37, 50. 


“Negligence” see Negligence § 1. 


95. Riddell v. 
Heating & Ventilating Co., 
27 Mont. 44, 59. 


“Breach of duty” 9 C.J: p 319 text 
and note 22. 


“Legal duty” see Legal § 6. 


96. 1 Blackstone Comm. p 122 [cit 
Manchester v. Furnald, 51 A. 657, 71 
N.H. 153, 158]. See Mogul Steamship 
Co. v. McGregor, 23 Q.B.D. 598, 613. 


97. Carton v. City of Seattle, 120 
P. 111, 112, 66 Wash. 447. 


“Duty”.19 C.J. p 841. 


98. People v. Schmidt, 110. N.E. 
945, 947, 216 N.Y. 324, Ann.Cas.1916A 
978, L.R.A.1916D 519. 


“Moral” 41 C.J. p 211. 


99. Harrigan v. Gilchrist, 99 N.W. 
909, 933, 121 Wis. 127, 227 [cit Pom- 
eroy Ea. Jur. p 424]. 


1. 3 Blackstone Comm. p 158 [quot 
McDonald v. Brown, 51 A. 213, 23 R.I. 
eee 549, 91 Am.S.R. 659, 58 L.R.A. 


“Force” 26 C.J. p 794. 


2. Cooley Torts p 98 [quot Wil- 
liams v. Hays, 38 N.E. 449, 450, 143 
N.Y. 442, 447, 42 Am.S.R. 743, 26, I. 
R.A. 153: McDonald v. Brown, 51 A. 
213, 23 R.I. 546, 549, 91 Am.S.R. 659, 
58 L.R.A. 768]; Union Pac. R. Co. v. 
Henry, 14 P. 1, 36 Kan. 565, 570; Hur- 
witz v. Hurwitz, 31 N.Y.S. 25, 26,. 10 
Misc. 353, 355. See Mobile County v.) 
Williams, 61 So. 968, 180 Ala. 639, 653: 
(in defining “wrongful’), 


“Motive” 42 C.J. p 561. 


Peck-Williamson 
69, P. 241, 


“moral wrong,’”?1 
“personal wrong or injury,”?* “private or civil wrong 
or injury,”!* “right and wrong,”!® “suffer manifest 
wrong or injury,’”’?® “there is no wrong without a rem- 


“personal wrong,”** 


3. 3 Blackstone Comm. p 2 [quot 
Huntington v. Attrill, 13 S.Ct. 228, 
146 U.S. 657, 668, 36 L.Ed. 1128 (quot 
WU. S.avi Dhinois Cent: B.. Co. 156) Ws 
182, 185; Cullinan v. Burkhard, 84 
N.Y.S. 825, 827,.41 Misc. 321, 324; 
Chicago, R. I. & P. R. Co. v. Territory, 
105. P: 677, 25 Okl: 238, 242), and cit 
Tomlin y. Hildreth, 47 A: 649, 651, 65 
N.J.Law 438, 445 (using similar lan- 
guage)}]; McDonald vy. Brown, 51 A. 
213, 23 R.I. 646, 549, 91 Am.S.R. 659, 
58 L.R.A. 768. 


“Private wrong” see Private § 34.: 
“Public wrong” see Public § 101. 


4. People v. Schmidt, 110 N.E. 945, 
947, 216 N.Y. 324, Ann.Cas.1916A 978, 
L.R.A.1916D 519. See also Criminal 
Law §§ 74-76. 


5. See Equity §§ 188, 189. 


6. Carton v. City of Seattle, 120 P. 
111, 112, 66 Wash. 447. 


7. Western Union Tel. Co. v. Fer- 
guson, 60 N.E. 674, 676, 1080, 157 Ind. 
64, 69, 54 L.R.A. 846. 


8. Parker v. Griswold, 17 Conn. 
288, 308, 42 Am.D. 739. 


$. Union Pac. R. Co. v. Henry, 14 
P.)1, 36 Kan.-565, 570;> Kansas “Pac: 
R. Co. v. Pointer, 14 Kan. 37, 50. 


10. Finch v. Western Nat. Bank 
of San Francisco, 141 P. 261, 263, 24 
Cal.App. 331, 338; Owen v. Nichols,” 
77 S.E. 635, 636, 189 Ga. 475; Wolff v. 
Southern R. Co., 60 S.E.. 569, 571, 130 
Ga. 251; De Vries v. Crofoot, 111 N. 
W. 775, 148 Mich. 183, 188; People v. 
Schmidt, 110 N.E. 945, 949, 216 N.Y. 
324, Ann.Cas.1916D 978, L.R.A.1916D 
519; White v. Rio Grande Western 
R. Co., 71 P. 593, 25 Utah 346, 361. 


_{a] “Exercise of right” contrast- 
ed.—'‘The exercise of a legal right 
cannot be a legal wrong to another.” 
Cooley Torts p 65 [quot State v. Van 
Pelt, 49 S.E. 177, 187, 186 N.C. 633, 1 
Ann.Cas. 495, 68 L.R.A. 760). 


11. Board of Com’rs of Howard 
County v. Armstrong, 91 Ind. 528, 536; 
People v. Schmidt, 110 N.E. 945, 947, 
216 N.Y. 324, Ann.Cas.1916A 978, ‘Te 
R.A.1916D 519. 


12. People v. Quanstrom, 53 N.W. 
165, 166, 93 Mich. 254, 17 L.R.A. 723; 
Mogul Steamship Co. Vv. McGregor, 
23.Q.B.D. 598, 613. 


13. People v. Quanstrom, 53 N.W. 
165, 166, 93 Mich. 254, 17 L.R.A..728. 


14. Tomlin v. Hildreth, 47 A. 649, 
65 N.J.Law 438, 445. 


15. People v. Schmidt, 110 N.E. 
945, 947, 216 N.Y. 324, Ann.Cas.1916A 
978.'L.R.A.1916D 519. 


16. State-v. Rombolo, 103 A. 203, 
204, 91 N.J.Law 560; 562. 
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edy,’!7 “the wrong and the injury . . . entitle 
to relief,”1® “tort or wrong,”!® “where there is no 
right there can be no wrong,”’?° “without a wrong 
there is no cause of action,”?! “wrong and injury,”?? 
“wrong done to a person,”?* “wrong of both parties 
contributes to the injury,”24 and “wrong or tort ;”?° 
also “wrongs to persons.”?°® 


[§ 2] B. As Adjective. Contrary to law, and to 
the accepted standards of morality;?‘ contrary to 
the laws of God and man;?* erroneous; incorrect.”® 


Phrases: “Not to know that the act was wrong,”*° 
“such finding is wrong,”*! “to know that the act is 
wrong,”®? “unlawful and morally wrong,”’?3 “willful- 
ly wrong,”** “wrong carriage or wrong delivery,”*® 
“wrong intent,”** “wrong party,”** and “wrong ver- 
dict ;”8 also “Wrongs Act.”?° 


17. Finch v. Western Nat. Bank of 
San Francisco, 141 P. 261, 2638, 24 Cal. 
App. 331, 338; Thomason Vv. Seaboard 
aur Eos R. Co., 55 S.E. 205, 142 N.C. 

18, 332. 


18. Kansas Pac. R. Co. v. Pointer, 
14 Kan. 37, 50 [quot Union Pac. R. 
7 he Henry, 14 P. 1, 36 Kan. 565, 
570]. 


. 19. Merrill v; Comstock, 143 N.W. 
313, 154 Wis. 434, 442. 


20. Manchester v. Furnald, 51 A. 
657, 71 N.H. 158, 158. , 


21. Riddell: v. Peck-Williamson 
Heating & Ventilating Co., 69 P. 241, 
27 Mont. 44, 59. ; 


. 22, McDonald v. Brown,)51 A. 213 
23 Rul. 546, 550, 91 Am.S.R. 659, 58 
L.R.A. 768. 


a3. Parker v. Griswold, 17 Conn. 
288, 303, 42 Am.D. 739. 


24. Kansas Pac. R. Co. v. Pointer, 


14 Kan. 37, 50 [quot Union Pac. R. Co. 
‘y. Henry, 14 P. 1, 36 Kan. 565, 570). 


_ 25. Tomlin vy. Hildreth, 47 A. 649, 
65 N.J.Law 438, 444, 445. 

26. Tomlin v. Hildreth, supra. 
- 27. People v. Schmidt, 110 N.E. 
945, 949, 216 N.Y. 324, Ann.Cas.1916A 
978, L.R.A.1916D 519 (not limited to 
“legal wrong’’). 

28. People v. Schmidt, supra. 
. 29. Webster New Int. D. See cas- 
‘es infra’ notes 35-38. 

‘Erroneous’ 21 C.J. p 822. 


2830." Penal E: (Consol. L. ¢ 40) § 
4120 [quot People v. Schmidt, 110 N. 
'B, 945, 946, 216 N.Y. 324, Ann.Cas. 
1916A 978, L.R.A.1916D 519]. 


-\ gi. Manchester v. Furnald, 51 A. 
657, 71 N.H. 153, 158. 
«38. People. v. Schmidt, 110 N.E. 
945; 949, 216 N.Y. 324, Ann.Cas.1916A: 
978, L.R.A.1916D 519. 

33. People v. Schmidt, supra. 


34. Raver v. Webster, 3 Iowa.502, 
506, 66 Am.D. 96. ‘ 


>. 35. Richmond, ete., R. Co. v. Ben- 
son, 12 S.E. 357, 359, 86 Ga. 203, 209, 


Campbell’s 
437. 


25. 


acts are 


as a wrongdoer 


such invasion.” 


125, 128]. 


68 L.R.A. 760]. 


,| doer). 


22 Am.S.R. 446 (of goods marked, with doer). 
initials; mumbers, or imperfectly 
‘marked). See.also Carriers. § 146. : 


36. Myers v. Fultz, 100 N.W. 351, 
$52, 124 Iowa 437, 438. 


37. Carton v. City of ‘Seattle, 120 
“Pp. 111, 112, 66 Wash. 447. 

38. Harris v. State, 43 So. 311, 53 
Fla, 37, 39. 


39. Victorian R. Com’rs v. Speed, 
40 Austr.C.L.R. 434, 4387. 


supra. 


supra. 


[a] Australian equivalent of Lord 
“The provisions of 
1915 are substan- 
tially the same as those of the Im- 
perial Act commonly known as ‘Lord 
Neti 
Com’rs v. Speed, 40 Austr.C.L.R. 434, 


Campbell’s Act.— 
the ‘Wrongs Act’ 


40. See also Wrong ante. 


Right of contribution among joint 
wrongdoers see Contribution §§ 18— 


41. Merrill vy. Comstock, 143 N.W. 
313, 154 Wis. 434, 442 


[a] Statutory liability of wrong- 
doer.—‘“When a right of action for a 
tort or wrong is given by statute and 
arises upon the performance or fail- 
ure to perform certain acts it must 
ordinarily be understood as existing 
only in favor of those to whom such 
injurious 
Where the statute declares one liable 
that word ordina- 
rily imports an invasion of right to 
the damage of the party who suffers 
Merrill v. Comstock, 
143 N.W. 313, 154 Wis. 434, 442 [cit 1 
Cooley Torts (3d ed) pp 82, 88]. 


42. Black L. D. 
“Tort-feasor’ 62 C.J. p 1084. 


43. Pilcher v. Kirk, 55 Tex. 208, 
216. See Green v. 
149 So. 882, 883. 


“Trespasser” see Trespass § 1. 


44. Jetter v. New York & Harlem 
R. Co., 2 Keyes (N.Y.) 154, 162, 2 Abb. 
Dec. 458 [quot Freeman vy. Glens Falls 
Paper-Mill Co., 15 N.Y.S. 657, 61 Hun 


45. Heywood v. Tillson, 75 Me. 225, 
237, 46 Am.R. 373. [quot State v. Van 
Pelt, 49 S.E. 177, 187, 136 N.C. 633, 


46. See Contribution § 21. (as enti- 
tled to contribution from joint wrong- 


47. Merrill v. Comstock, 143 N.W. 
313, 154 Wis. 434, 442. < 


48. See Contribution § 24 (as enti- 
tlea to contribution from joint wrong- 


49, Pilcher v. Kirk, 55 Tex. 208, 
216 (construed in real property law). 


50. See also Wrong ante. 


51.. Webster New Int. D. See Bel- 
mont vy. City of New York, 182 N.Y.S. 
173, 174, 191 App.Div. 717. 


52. Belmont v. City of New York, 


58. Belmont v. City of New York, 


WRONG—WRONGFUL 


WRONGDOER.‘° The word is said to import an 
invasion of right to the damage of the victim ;#! and 
may be defined as: a tort-feasor;#2 a trespasser ;** 
every one who violates an express statute;** he who 
does what the law does not allow.*° 


Phrases: “Active wrongdoer without wrongful 
intent,”4* “liable as a wrongdoer,’’** “technical 
wrongdoer,”’*® and “trespasser or wrongdoer.”*® 


WRONGDOING.®® Evil or wicked behavior or 
action;®! said to be distinguished from “neglect” 
or “negligence,”®? as in the phrase “positive wrong- 
doers. 


~* 
WRONGFUL.*4 The term imports the infringe- 
ment of some right.°® Depending.on the connection 
in which employed, the word may include or have 


54. See also Tortious 62 C.J. Dp 
1084; Wrong ante; Wrongfully post. 


Wrongful: 


Abandonment of seaman see Seamen 
§§ 150-152. 


Arrest see Arrest §§ 258-262. 

ante cbraces see Attachment §§ 1162- 

Collection of town tax see Towns §§ 
233-235. 

Death see Death § 36 et seq. 

Detention see Replevin §§ 56, 57. 


Discharge see Master and Servant §§ 
95-152; Seamen §§ 99-107; Weap- 
ons §§ 76-80 (of firearms). 

Dispossession see Landlord and Ten- 
ant §§ 1910-1912. 


Distress see Landlord and Tenant §§ 
1726-1754 (for rent); Taxation §§ 
1368-1371 (for taxes). ! 


Execution see Executions §§ 1222- 
1240; Justices of the Peace § 368, 
Foreclosure see Chattel Mortgages. 8§ 

525-529; Mortgages §§ 1119-1199. .. 


Garnishment see Garnishment §§ 667— 
676; Justices of the Peace § 225 (in 
justice’s court). 


Imprisonment see False Imprison- 
ment 25 C.J..p 439. 2 


eee see Injunctions §§ 744— 


Victorian R. 


and damaging. 


Maddox, (Miss.) 


Levy by officer see Executions § 1223; 
phere and Constables §§ 254-316, 


Protest see Bills and Notes § 880. 


Search and seizure see Customs Du- 
ties § 337 (under customs laws); 
Intoxicating Liquors § 398 (under 
liquor laws); Searches and Seizures 
§§ 14-53 (unreasonable searches 
and seizures and their equivalents), 
191-214 (civil liability), 215 (crim- 
inal liability). 

Sequestration see Sequestration §§ 
189-238. 


venare process see Process §§ 372— 


55. Fidelity & Casuaity Co. of New 
York v. Blount Plow Works, 136 N.E. 
559, 561, 78 Ind.App. 529; Mogul 
Steamship Co. v.. McGregor, 23 Q.B.D. 
598, 612 [quot State v.. Van Pelt, 49 
S.E. 177, 187, 136 N.C. 638, 68 L.R.A. 
760, 1 Ann.Cas. 495; Allen v. Flood, 
[1898] A.C. 1, 94, and cit Brennan 
v. United Hatters of North America 
Local No. 17, 65 A. 165, 171, 73 N.J. 
Law 729, 118 Am.S.R. 729, 9 Ann.Cas. 
698, 9 L.R.A.N.S. 254 (using similar 
lane vaee in discussing ‘wrongful 
act”) J]: 


For. later cases, developments and changes in the law see Annotations; same title and section number. 


reference to felonious,5* heedless,®? illegal,®® injuri- 
ous,°? negligent,®° reckless,®! undue,®? unfair,®* un- 
just,°* unlawful,®> wanton or malicious®® acts or 
conduct, or to something done without authority,®? or 
It has been said that the word does 
not necessarily convey the idea of moral turpitude ;°° 
nor involve erime;7° and hence the term has been 
distinguished from “malicious,”?! “unlawful,”’*? and 


without right.®s 


“willful.”78 


Phrases: 


56. State v. Uhler, 156 N.W. 220, 
226, 32 N.D. 483; State v. Fordham, 
101 N.W. 888, 18 N.D. 494, 500. 


57. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 183. 


“Heedless” 29 C.J. p 287. 


58. Boswell-v. First Nat. Bank of 
Laramie, 92 P. 624, 633, 16 Wyo. 161. 


“Miegal’: 31 C.J. p 242. * 


59. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 183. 


“Injurious” 32 C.J. p 514. 


60. Northern Pac. R. Co. v. Adams, 
24 S.Ct. 408, 192 U.S. 440, 450, 48 L. 
Ed. 513; Jeffersonville, M. & I. R. Co. 
Vv. Riley, 39 Ind. 568, 587; Belmont v. 
City of New York, 182 N.Y.S. 173, 174, 
191 App.Div. 717; Wells v. Sibley, 9 
N.Y.S. 343, 345. 
56 N.E. 240, 242, 24 Ind.App. 583; 
Clark’s Adm'r vy. Louisville & N. R. 
Co., 39 S.W. 840, 101 oe 34, 42,18 
Ky.L. 1082, 36 L.R.A. 123; McClure 
eee eater, 24 S.W. 619, 15 Ky.L. 


“Negligent” 45 C.J. p 1373. 


61. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 183. 


“Reckless” 53 C.J. p 549. 


62. Sears v. Vaughan, 82 N.E. 881, 
230 Ill. 572, 589; Dowie v. Sutton, 81 
N.E. 395, 227 Ill. 183, 197%. 


“Undue” 65 C.J. p 1220. 


68. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 183. 


“Unfair” 65 C.J. p 1229. 


64. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 183. 


“Unjust” 66 C.J. p 32. 


65. Ivey v. Railway Fuel Co., 99 
So. 177, 211 Ala. 10, 11; Cleveland, Cs 
Cc. & St. Ty RCo v2 Marion County 
Com’rs, 49 N.E. 51, 58, 19 Ind.App. 58; 
Brown y. Graham, 114 N.W. 153, 80 
Neb. 281, 285; Wells v. Sibley, 9 N. 
Y.S: 343, 345, 56 Hun 644; Boswell v. 
First Nat. Bank of Laramie, 92 P. 624, 
633, 16 Wyo. 161. But see cases infra 
note 72. 


“Unlawful” 66 C.J. p 33. 


66. Howard's Adm’r v. Feunter, 104 
S.W. 723, 126 Ky. 685, 


“Malicious” 38 C.J. p 352, 
“Wanton” 67 C.J. p 318. 


67. Cleveland, C., C. & St: L. R. 
Co. v. Board of Com’rs_ of Marion 
County, 49 N.E. 51, 53, 19 Ind.App. 58. 
See State v. Fordham, 101 N.W. 888, 
13 N.D. 494, 500. 


68. Webber v. Quaw, 49 N.W. 830, 
46 Wis. 118, 121. See Mobile County 
vy. Williams, 61 So. 963, 180 Ala. 639, 
653; Lampley v. Atlantic Coast Line 
ReEGon 50" Silt, 773; 774, T1198. C2156 
(last two cases saying “without legal 
right’’). 


68. Jabich v. Peapie, 143 P. 1092, 


“Damages for wrongful act,”"* “defend- 
ant was wrongful and careless and negligent,”?® 
“false and wrongful,”’7® “legally wrongful,”7* ‘“neg- 


See Green v. Eden, | 


WRONGFUL 


1979 
ful,” 
straction, 


office,’’§3 


[71 C.J.] 1643 


ligence or wrongful act,”7® “the cutting was ‘wrong- 
“wrongful abstraction,’’®° 

misapplication or misappropriation, 
“wrongful act,”’®? “wrongful act, done under color of 
“wrongful act, 
“wrongful act, omission, or negligence, 
ful act or default causing death,”** “wrongful act or 
neglect,”*? “wrongful act or omission,”®® “wrongful 


“wrongful ab- 
S81 


neglect or default,”®* 
785 “wrong- 


acts knowingly and_ intentionally ’ committed, fs 
“wrongful appeal,”®° “wrongful, careless, and negli- 


58 Colo. 175, 183. 
“Moral turpitude” 41 C.J. p 212. 


70. State v. Churchill, 98 P. 853, 
ane 15 Idaho 645, 656, 16 Ann.Cas. 


71. Spivey v. McGehee, 21 Ala. 417, 
421; State v. Churchill, 98 P. 853, 857, 
15 Idaho 645, 656, 16 Ann.Cas. 947; 
McLean vy, Burbank, 12 Minn. 530, 12 
Gilf. 438, 443. 


72. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 188; Board of Com’rs of 
Howard County v. Armstrong, 91 Ind. 
ber 536. But see cases supra note 


73. McLean v. Burbank, 12 Minn. 
530, 533, 12 Gilf. 438, 443. 


“willful” 68 C.J. p 266. 


74. Werra v. Cassedy, 
545, 547, 229 App.Div. 590 


75. Belmont v. City of New York, 
182 N.Y.S. 1738, 174, 191 App.Div. 717. 


76. Herminghausen y. Adam Ex- 
pote, Co., 149 N.W. 234, 167 lowa 230, 
oO 


77. Mogul Steamship Co, vy. Mc- 
Gregor, 23 Q.B.D. 598, 613. 


78. Ky. Const. § 241 [quot Ludwig 
v. Johnson, 49 SW. Cad) 347, 349, 243 
Ky. 534; Clarke’s Adm’r v. Louisville 
& N. R. Co., 39 S.W. 840, 101 Ky. 34, 
41, 18 Ky.L. 1082, 36 L.R.A. 123; Mc- 
Clure v. Alexander, 24 S.W. 619, 15 
Ese dio celle 


79. Dailey v. State, 37 N.E. 710, 
713, 51 Ohio St. 348, 46 Am.S.R. 578, 
24 L.R.A. 724, 


80. Fidelity & Casualty Co. of New 
York v. Blount Plow Works, 136 N.E. 
559, 561, 78 Ind.App. 529; Greenbrier 
Laundry Co. v. Fidelity & Casualty 
Co. of New York, (W.Va.) 171 S.E. 
409. See also Fidelity Insurance § 5. 


81. Metropolitan Casualty Ins. Co. 
v. First State Bank of Temple, (Tex. 
Civ.App.) 54 S.W.(2d) 358, 359. 


82. Northern Pac. R. Co. v. Adams, 
24 S.Ct. 408, 192 U.S. 440, 449, 48 L. 
Ed. 513; Thaggard v. Vafes, 119 So. 
647, 218 Ala. 609, 611; Ivey v. Rail- 
way Fuel Co., 99 So. 177, 211 Ala. 10, 
11; Mobile County v. Williams, 61 
So. 963, 180 Ala. 639, 653; Randle v. 
Birmingham R., L. & P. Co., 58 So. 
918, 169 Ala. 314, 324; Spivey v. Mc- 
Gehee, 21 Ala. 417, 421; People v. Re- 
publican State Central Committee, 226 
P. 656, 75 Colo. 312, 313; Jefferson- 
ville, M. & I. R. Co. v. Riley, 39 Ind. 
568, 587; Ludwig v. Johnson, 49 S.W. 
(2d) 347, 349, 248 Ky. 534; Howard’s 
Adm’r v. Hunter, 104 S.W. 723, 126 Ky. 
685, 689; Clarke’s Adm’r y. Louisville 
& N. R. Co., 39 S.W. 840, 101 Ky. 34, 
42, 18 Ky.L. 1082, 36 L.R.A. 123; Mc- 
Clure v. Alexander, 24 S.W. 619, 620, 
15 Ky.L. 732; McLean v. Burbank, 12 
Minn. 5380, 533, 12 Gilf. 438, 443; Mel- 
ville v. Butte-Balaklava Copper Co., 
130 P. 441, 47 Mont. 1, 12; Brennan v. 
United Hatters of North America Lo- 
Cale NO wt, 00, Aa 1165,5 1919 273: 5N.U). 


243 N.Y.S. 


gent manner,”’?? 
ful conversion or abstraction,” “wrongful deten- 
tion,”°* “wrongful harm,”’®> “wrongful influence,”®* 


“wrongful conversion,”’®? “wrong- 


Law 729, 118 Am.S.R. 729, 9 Ann.Cas. 
698, 9 L.R.A.N.S. 254; Griffin v. Bles, 
195. N.Y.S. 654, 656, 202 App.Div. 443; 
Wells v. Sibley, 9 'N.Y.S. 343, 345, 56 
Hun 644; State v. Van Pelt, 49 S.E. 
177, 187, 136 N-C.-'633, 68 L.R.A. 760: 
Lisk v. Hora, 143 N.E. 545, 546, 109 
Ohio Styo 519 b23% McCaughey v. 
Tripp, 12 R.I. 449, 451; Ostheller v. 
Spokane & I. E. R. Co., 182 P. 630, 107 
Wash. 678, 682; Allen v. Flood, [1898] 
A.C. 1, 94. : 


[a]. “Wrongful omission” contrast- 
ed.—Randle y. Birmingham R., L. & 
P. Co:, 538 So. 918, 169 Ala. 314, "324! 


83. Copeland v. Dunehoo, 138 S.E. 
267, 268, 36 Ga.App. 817. 


84. Clarke’s Adm’r v. Louisville & 
N. R. Co., 39 S.W. 840, 101 Ky. 34, 41, 
18 Ky.L.'1082, 36 L.R.A. 123; Melville 
v. Butte-Balaklava Copper Co., 130 P. 
441, 47 Mont. 1, 8; Tomlin v. Hildreth, 
47 A. 649, 65 N.J.Law 438, 444; Werra 
v. Cassedy,. 243 N.Y.S. 545, 546, 229 
App.Div. 590; Griffin v. Bles, 195 N. 
Y.S. 654, 656, 202 App.Div. 448; Ost- 
heller-v. Spokane & I. E. R. Co., 182 
P. 630, 107 Wash. 678, 682. 


85. Ivey v. Railway Fuel Co., 99 
Somer 7, 211 Ala. 10,9235 Randle v; 
Birmingham R., Ith, Ke, 18) Co., 53 So. 918, 
169 Ala. 314, 325. 


86. Werra v. Cassedy, 248 N.Y.S. 
545, 546, 229 App.Div. 590. 
87. Northern Pac. R. Co, v. Adams, 


24 S.Ct. 408, 192 U.S. 440, 449, 48 L. 
Eid. 513; Krause vy. Rarity, (Cal.App.) 
285 P. 879, 886; Melville v. Butte- 
Balaklava Copper Co., 130 P. 441, 47 
Mont. 1, 8; Ostheller v. Spokane & I. 
ise Co., 182 P. 630, 107 Wash. 678, 


88. Jeffersonville, M. & I. R. Co. v. 
Riley, 39 Ind, 568, 587; Keiper v. An- 
derson, 165 N.W. 237, 238, 138 Minn. 
392, L.R.A.1918C 299; McLean v. Bur- 
bank, 12 Minn. 530, 12 Gilf. 438, 443. 


89. Chadwick v. Nerres States, 141 
F. 225; 230, 72 C.CiA. 34 


90. Cobb v. Sea 
43, 197 Ala. 550. 


91. Belmont v. City of New York, 
182 N.Y.S. 173, 174, 191 App.Div. 717. 


92. Blodgett v. Reinschild, 206 P. 
674, 56 Cal.App. 728, 738; Steidl v. 
Aitken, 152 N.W. 276, 278, 30° N.D. 
281, L.R.A.1915E 192; Bell v. Clinton 
Oil Mill, 124 S.E. 7, atts L290. Curaaoe 


93. U.S. Fidelity & Guaranty Co. 
te ae of Thorsby, 46 F.(2d) 950, 


94. People v. Becker, 143 N.Y.S. 
277, 279; Boswell v. First Nat. Bank 
of Laramie, 92 P. 624, 632, 16 Wyo. 
161. See also Replevin, §§ 56, 57. 


95. State v. Van Pelt, 49 S.E. 177, 
187, 136 N.C. 633, 1 Ann.Cas. 495, 68 
L.R.A. 760; Allen v. Flood, [1898] 
A.C. 1, 93; Mogul Steamship Co. v, 
McGregor, 23 Q.B.D. 598, 612. 


96. Sears v. Vaughan, 82 N.E. 881, 


73 So. 42, 


1644 [71 C.J.] 


“wrongful injury,”®? “wrongful issuance,”®® “wrong- 
ful issuing of the writ,”®® “wrongful killing,”* 
“wrongful, negligent, and careless acts,”? “wrongful 
obstruction,”? “wrongful omission,”* “wrongful or 
negligent act,”® “wrongful or vexatious suing out of 
the writ,”® “wrongful possession,”’ “wrongful re- 
fusal to perform,’® “wrongful seizure,”® “wrongful 
suing out of the writ,’!° “wrongful taking,”?? 
“wrongful taking, detention or  conversion,”*? 
“wrongful transactions,”!® and “wrongful use of 
force or fear.”’1# 


WRONGFULLY.1> While the term has an accu- 
rate meaning well known to the law, it also has a 
popular and less precise signification ;** it has been 
defined variously as meaning illegally, or without 
right;17 in a manner contrary to the moral law, or 
to justice, in a wrong manner, or unjustly ;1® injuri- 
ously, in violation of right, or tortiously;*® negli- 


230 Ill. 572, 589; Dowie v. Sutton, 81 


136 N.C. 633, 68 L.R.A. 760; Allen v. 


WRONGFUL—WRONGFULLY 


gently ;2° unlawfully;24 or without authority of 
law.22 It does not necessarily imply or import dis- 
honesty,?2 knowledge and intention,?* or without 
governmental authority.2* However, the term has 
been compared with, and distinguished from, “by 
mistake,”?° “feloniously,”?7? “fraudulently,”?* “arreg- 
ularly,”’2® “maliciously,”?° “unlawfully,”** “wanton- 
ly,”32 and ,““willfially.22s 


Phrases: “Falsely and wrongfully stated,”** 
“keep wrongfully,’*® “maliciously and wrongful- 
ly,”2° “unlawfully, wrongfully and feloniously,”*’ 
“violently, wrongfully and unlawfully,”*’ “willful- 
ly, unlawfully, wrongfully and knowingly,’”*® “wrong- 
fully and feloniously taken,”*® ‘Qvrongfully, and 
without lawful authority,’*! “wrongfully assess- 
ed,”*?, “wrongfully, carelessly, and negligently,’’#% 
“wrongfully carried on the tax duplicate,”** “wrong- 
fully constructed one or more tracks,”*® “ ‘wrongful- 


“Maliciously”® 38 C.J. p 354. 


N.E. 395, 227 Ill. 183, 197. 


97. Dailey v. State, 37 N.E. 710, 
713, 51 Ohio St. 348, 46 Am.S.R. 578, 
24. L.R.A. 724. 


[a] Held to include an injury done 
heedlessly, recklessly, and careless- 
ly. Dailey v. State, 37 N.E. 710, 7138, 
51 Ohio St. 348, 46 Am.S.R. 578, 24 L. 
R.A.. 724. 


98. Raver v. Webster, 3 Iowa 502, 
506, 66 Am.D. 96. 


99. Spivey v. McGehee, 21 Ala. 417, 
421. See also Attachment §§ 1162, 
1173; Executions § 1222; Garnish- 


ment § 667; Injunctions §§ 744-746. 


1. Jabich v. People, 143 P. 1092, 
58 Colo. 175, 182. 


2. Green v. Eden, 56 N.E. 240, 242, 
24 Ind.App. 583. 


8. Lampley v. Atlantic Coast Line 
PMC OuT DONS. (las id 45 Wes. C,, Loo. 


4. Randle v. Birmingham R., L. & 
P. Co., 53 So. 918, 169 Ala. 314, 324. 


5. Thaggard v. Vafes, 119 So. 647, 
218 Ala. 609, 611. 


6. Spivey v. McGehee, 21 Ala. 417, 
422. 


7. %In re Barrett’s Estate, 149 N.W. 
247, 167 I5wa 218, 225; In re Elliott’s 
Estate, 140 N.W. 200, 159 Iowa 107, 
109. 


8. Riddell Vv. Peck- Williamson 
Heating & Ventilating Co., 69 P. 241, 
27 Mont. 44, 59. 


9. Steidl v. Aitken, 152 N.W. 276, 
278, 30 N.D. 281, L.R.A.1915E 192. 


10. Spivey v. McGehee, 21 Ala. 417, 
421. 


11. State v. Fordham, 101 N.W. 
888, 18 N.D. 494, 499. See also Re- 
plevin § 55. 


12. People v. 
277, 278. 


13. .U. S. 
vy. Bank of Thorsby, 
952. 

14. In re Sherin, 130 N.W. 761, 27 
S.D. 232, 240, 40 L.R.A.N.S. 801, Ann. 
Cas.1913D 446. See also Extortion 
$$) 2, 2. 

15. See also Tortious 62 C.J. p 
1084; Wrong ante; Wrongful ante. 


16. Mogul Steamship Co. vy. Mc- 
Gregor, 23 Q.B.D. 598, 612 [quot 
State v. Van Pelt, 49 S.E. 177, 187, 


Becker, 143 N.Y.S. 


Fidelity & Guaranty Co. 
46 F.(2d) 950, 


Flood, [1898] A.C. 1, 93]. 


17. Keyer v. Rives, 56 S.W. 4, 21 
Ky.L. 1706, 1707. 


“WMegally” 31°C: p 243. 
18. Webster D. [quot Board of 
Com’rs of Howard County v. Arm- 


strong, 91 Ind. 528, 536]; Raver v. 
Webster, 3 lowa 502, 506, 66 Am.D. 96. 


“Unjustly” 66 C.J. p 33. 


19. Raver v. Webster, 3 Iowa 502, 
506, 66 Am.D. 96; State v. Nease, 80 
P. 897, 46 Or. 483, 442. 


20. Green v. Eden, 56 N.E. 240, 
242, 24 Ind.App. 583 (rejecting a con- 
tention that ‘“ ‘wrongfully’ and ‘neg- 
ligently’ . . are ‘absolutely in- 
consistent’ ”). 

“Negligently” 45 C.J. p 1373. 


21. Rhea vy. Williams, 103 P. 119, 
80 Kan. 698, 699; Dailey v. State, 37 
N.E. 710, 51 Ohio St. 348, 349, 46 


Am.§.R. 578, :24 L.R.A. 724. 
“Unlawfully” 66 C.J. p 44. 
22. State v. Nease, 80 P. 897, 46 
Or. 433, 442. See Dailey v. State, 37 
N.E. 710, 51 Ohio St. 348, 349, 46 Am. 


S.R. 578, 24 L.R.A. 724 (“without 
lawful authority”). 


23. Spivey v. McGehee, 21 Ala. 417, 
421; Keyer vy. Rives, 56 S.W. 4, 21 
Ky.L. 1706, 1707. 


“Dishonesty” 18 C.J. p 1140. 


24. Boice v. Gibbons, 8 N.J.Law 
324, 330. See Webber v. Quaw, 49 N. 
W. 830, 46 Wis. 118, 120. 


“Intention” 33 C.J. p 169. 
“Knowledge” 35 C.J. p 919. 
25. Chicago, -I.) H..& Sy ER. Cor 


v. Collins, 142 N.E. 634, 637, 82 Ind. 
App. 41. 


26. Webber v. Quaw, 49 N.W. 830, 
46 Wis. 118, 120. 


“Mistake” 40 C.J. p 1226. 

27. State v. Pellerin, 43 So, 159, 
161, 118 La. 547. 

“Feloniously” see Indictments and 
Informations § 247. 

28. State v. Pellerin, 
162,118 La. 54:7. 

“Fraudulently” 27 C.J. p 893. 


29. Board of Com’rs of Howard 
County v. Armstrong, 91 Ind. 528, 536. 


Pie Spivey v. McGehee, 21 Ala, 417, 
421. 


43 So. 159, 


31. Louisville, E. & St. L. R. Co. 
v. Payne, 2 N.E. 582, 103 Ind. 183, 
186; Board of Com’rs of Howard 
County v. Armstrong, 91 Ind. 528, 
536; State v. Pellerin, 43 So. 159, 161, 
118 La. 547. 


32. Green v. Eden, 56 
242, 24 Ind.App. 583. 


“Wantonly” 67 C.J. p 323. 


33. Green v. Eden, 56 N.E. 240, 242, 
24 Ind.App. 583; Raver v. Webster, 
3 Iowa 502, 506, 66 Am.D. 96; State 
v. Pellerin, 43 So. 159, 161, 118 La. 
547; State v. Nease, 80 P. 897, 46 Or. 
433, 442. 


“Willfuily” 68 C.J. P 285. 


34 Herminghausen v. Adam Ex- 
press Co., 149 N.W. 234, 167 Iowa 230, 

35. State v. Uhler, 156 N.W. 220, 
226, 32 N.D. 483; State v. Minnick, 102 
P. 605, 54 Or. 86, 91. 


36. State v. Van Pelt, 49 S.E. 177, 
187, 1386 N.C. 633, 1 Ann.Cas. 495, 68 
L.R.A. 760; Allen v. Flood, [1898] A. 
C. 1, 93; Mogul Steamship Co. v. Mc- 
Gregor, 23 Q.B.D. 598, 612. 


37. State v. Fordham, 
888, 18 N.D. 494, 497. 


38. State v. Fordham, supra, 


39. Burton v. United States, 142 F. 
57, 59, 73 C.C.A. 243. 


40. State v. Fordham, 
888, 13 N.D. 494, 500. 


41. Dailey v. State, 37 N.E. 710, 51 
Ohio St. 348, 350, 46 Am.S.R. 578, 24 
L.R.A, 724. 


42. Riggs v. Board of Com’rs of 
Sullivan County, (Ind.) 101 N.E. 832, 
834; Board of Com’rs of Howard 
County v. Armstrong, 91 Ind. 528, 537; 
Cleveland, Cie GC. &3St) dhe Re Cain ve 
Board of Com’rs of Marion County, 
49 N.E. 51, 53, 19 Ind.App. 58. See 
also Taxation §§ 687-699, 1414 et seq. 


43. Green v. Eden, 56 N.E. 240, 
242, 24 Ind.App. 588. 


44. Riggs v. Board of Com’rs of 
Sullivan County, ee 59 101 N.E. 832, 
834. 


45. Chicago, T. H..& S. E. R. Co. 
v. Collins, 142 N.E. 634, 637, 82 Ind. 
App. 41. 


[a] Held not restricted to original 
construction.—Chicago, T. H. & S. BE. 
R. Co. v. Collins, 142 N.E. 634, 637, 
82 Ind.App. 41. 


N.E. 240, 


101 N.W. 


101 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WRONGFULLY—X-RAY 


ly’ cut,”4* “wrongfully detained,”*? “ ‘wrongfully’ 


keeps. «3 out of possession,’ *® “wrongfully ob- 
tained,”*® “wrongfully refused,”®® “wrongfully sued 
out,’®? “wrongfully taken,’®? “wrongfully taken and 
detained,”®* “wrongfully, unlawfully, and without 
lawful authority,’®* “wrongfully used,’>> and 
“wrongfully withheld.”5° 


WROUGHT. Worked up or upon; manufactur- 


ed; not rough or erude;°” fitted; formed; labored; 
performed; worked.®® Its contrary is “un- 
wrought.’’®® 

Phrases: “Capable of being wrought,’’®® “marble 


wrought from the quarry,’’®! “wrought by hand,’’®? 
“wrought into and attached to said real estate,’”°? 
“wrought iron,’®* “wrought marble,’®> “wrought 
metal,”’*® “wrought or manufactured,”®* “ ‘wrought’ 
or ‘unwrought,’’°s “‘wrought portion’ of the 
road,”®® “‘wrought steel’ pipe,”*® “wrought steel 


[71 C.J.] 1645 


WYE.7* In railroad or street railway parlance, 
it is a term which necessarily means a track with 
two legs, one joining the main track from one direc- 
tion and the other joining the main track from an- 
other direction ;7* it is also called a “Y;”7® and it is 
said to be distinguished from “single track,”7® as in 


‘the phrase: “To lay a single track or wye.”"* 


X. A character used as a substitute for and mean- 
ier bynae 

X-RAY or X-RAYS. The Roentgen rays, so-eall- 
ed by their discoverer because of their enigmatical 
character.*® 


X-ray burn. A very painful burn, slow to respond 
to medical treatment, which frequently follows the 
application of the X-rays to the body, in the ease of 
some persons, but to which some others do not seem 
to be suseeptible.*° 


serew pipe,’ and “wrought steel welded pipe.”*? 


46. Webber v. Quaw, 49 N.W. 830, 
46 Wis. 118, 120. 


47. Louisville, E. & St. L. R. Co. v. 
Payne, 2 N.E. 582, 103 Ind. 1838, 186; 
Boswell v. First Nat. Bank of Lara- 


mie, 92 P. 624, 632, we pe, 161. See 
also Replevin, §§ 56, 
48. Rhea v. i Fatal 103) P1419; 


$0 Kan. 698, 699. 


49. Keyer v., Rives, 56 S.W. 4, 21 
Ky.L. 1706, 1707. 


50. Austin v. Rawdon, 44 N.Y. 63, 
69. 


51. Spivey v. McGehee, 21 Ala. 417, 
421; Raver v. Webster, 3 Iowa 502, 
506, 66 Am.D. 96. 


52. Louisville, E. & St. L. R. Co. v. 
Payne, 2 -N.E. 582, 103 Ind. 183, 186; 
Woods v. Shearer, 105 N.E. 917, 918, 
56 Ind.App. 650. See also Replevin § 
55. 


53. Boswell v. First Nat. Bank of 
Laramie, 92 P. 624, 632, 16 Wyo. 161. 
See also Replevin, §§ 55-57. 


54. Dailey v. State, 37 N.E. 
51 Ohio St. 348, 349, 46 Am.S.R. 
24 L.R.A. 724. 


55. State v. Clements, 117 So. 
217 Ala. 685, 686. 


[a] “Wegligently lost’? compared. 
—State v. Clements, 117 So. 296, 217 
Ala. 685, 686. 


56. Winterburn v. Sheriff, 215 P. 
406, 408, 61 Cal.App. 531, 534. 


Die OSV. Roesseler & Hasslacher, 
Chenical Co.) 137 EK. 770, 772, 70°C.C. 
A. 346. See Bancroft Vv. Peters, 4 
Mich. 619, 625. 


“Crude” 17 C.J. p 387%. 
“Rough” 54 C.J. p 1105. 


710, 
578, 


296, 


58. Webster D. [quot Bancroft v. 
Peters, 4 Mich. 619, 625]. 
59. Robertson v. Perkins, 9 S.Ct. 


249, 629 U8) °233,023%, 32 L.Bd: 686; 
Bancroft v. Peters, 4 Mich. 619, 625. 
See U. S. v. Roesseler & Hasslacher 
Chemical Co., 137 EF. 070;. 772; 70 .C. 
C.A. 346. See also Customs Duties § 
32 text and note 22. 


60. U.S. v. Roesseler & Hasslach- 
er) Chemical .Co.,.137 .F...770, 772,, 70 
C.C.A. 346. 

61. Bancroft v. Peters, 4 Mich. 619, 
625. 

62. Altman & Co. v. U. S., 172 F. 
eb 162; In re Downing, 56 F. 815, 

aia : 

63. Greene v. Lampert, 174 N.E. 


669, 274 Mass, 386. See also Fix- 


tures §§ 9-20. 


[a] ‘Meaning of phrase.—‘‘The 
words ‘wroug ht into and attached to 
said real estate,’ - mean that 
the appliances have been so worked 
into the building as to become a part 
of it.’ Greene v. Lampert, 174 N.E. 
669, 670, 274 Mass. 386. 


64. Gary v. Cockley, 65 F. 497, 500, 
3 CR@ Be 17: 
fa] “@alleable iron” defined in 


same terms.—Greenwood, Iron & Steel 
(4th ed) p 203 [quot Gary v. Cock- 
ley, 65 Fy -497, 500, 13 ©. CAC 17]. 


[b] “Steel” compared. — Green- 
wood, Iron & Steel (4th ed) p 203 
[quot Gary v. Cockley, 65 F. 497, 500, 
TSIM ON OY. eames Lire 


65. Bancroft v. Peters, 4 Mich. 619, 
625. 
[a] “UWnwrought marble” contrast- 


ed.—Bancroft v. Peters, 4 Mich. 619, 
625. 


66. Robertson v. Perkins, 9 S.Ct. 
270, 129 U.S. 233, 237, 32 L.Ed. 686. 


fa] “Unwrought metal’ contrast- 
ed.—Robertson v. Perkins, 9 S.Ct. 279, 
129 UiS. 233, 23%, 32) Leba. 686) See 
also Customs Duties § 32 text and 
note 22. 


67. U.S. v. Roesseler & Hasslach- 
er’Chemical"Coy, 1387 By 770, 9720000 
C.C.A. 346. 

68. Robertson 


270, 129 U.S, 233, 
Bancroft v. Peters, 4 Mich. 619, 625. 


69. Emery v. Philadelphia, 57 A. 
977, 208 Pa. 492, 497. 


70. Mills v. City of Elsinore, 
P. 224, 93 Cal.App. 753, 766. 


v. Perkins, 9 S.Ct. 
237%, 32 L.Ed! 686; 


270 


71. Mills v. City of Elsinore, su- 
pra. 

72. Mills v. City of Elsinore, supra. 

[a] Construction described. — 


“Wrought steel ‘welded pipe’ does not 
have the significance that it is to be 
welded to the next connecting pipe 
but merely means that in the manu- 
facture of the pipe the longitudinal 
break, which is formed in the center 
of the pipe in the rolling of the steel 
plate which forms the pipe, is welded, 
instead of being joined in some other 


manner.” Mills v. City of Elsinore, 
ZO Po 224, 193) CalkApps, 153; 166. 

73. See also Shoving the “Y” 58 
(Crake gone: 

74 Falls v. Grand Rapids, G. H. & 
M. R. Co., 155*-N.W. 548, 549, 189 
Mich. 644. 


X-ray photograph.*1 


A sciagraph or skiagraph.®? 


75. McGuire v. Quincy, O. Ke 
C. R. Co., 107 SW. 411, 128 Mo. hens 
677, 681. 


76. Falls v. Grand Rapids, G. H. 
& M. R. Co., 155 N.W. 548, 549, 189 
Mich. 644, 

77. Falls v. crane Rapids, G. H. & 
M. R. Co., supra 

78. Jaqua v. “Witham & Anderson 


Co., 7 N.E. 314, 106 Ind. 545, 546, 547. 


[a] As “3x5” and “12x16.”—Con- 
struing an inquiry and price quota- 
tion for wooden brackets “3x5” and 
“12x16,” the quoted portions held to 
mean brackets “three feet by five 
feet” and “twelve inches by sixteen 
inches” respectively. Jaqua v. With- 
am & Anderson Co., 7 N.E. 314, 315, 
106 Ind. 545, 546. 


79. Webster New Int. D. See 
Henslin v. Wheaton, 97 N.W. 882,'883, 
91 Minn. 219, 103 Am.S.R. 504, 1 Ann. 
@as. 19, 64 1..RuA, 126: 


[a] Not limited to medical science. 
—In holding that the trial court err- 
ed in excluding the testimony of one 
who, although not a physician or sur- 
Bron, had fully qualified as an expert 

regarding X-rays, the court said: 
“The so-called ‘X- -rays,’ discovered by 
Roentgen, have been recognized and 
known to scientists, both in and out 
of the medical profession, for some 
eight years [from 1904]. During this 
time the apparatus for the generation 
of the X-rays, together with the flu- 
oroscope, has been used very general- 
ly by electricians, professors of phys- 
ics, skiagraphers, ‘physicians, and oth- 
ers for experimental and demonstra- 
tive purposes. It is a scientific and 
mechanical appliance, the operation of 
which is the same in the hands of the 
college professor or the physician of 
the allopathic, homeopathic, or any 
other school of medicine. It may be 
applied by any person possessing the 
requisite scientific knowledge of its 
properties, and there would seem to be 
no reason why its application to the 
human body may not be explained 
by any person who understands it.” 
Henslin v. Wheaton, 97 N.W. 882, 883, 
91 Minn. 219, 64 L.R.A. 126, 103 Am. S, 
R. 504, 1 ‘Ann. Cas, 19. 


80. Henslin vy. Wheaton, supra. 


81. As evidence see Evidence § 
1118. 
82. Aspy v. Ponies 66 N.B. 462 


160 Ind. 170, 174 


[a] Gkiagwon is “a shadow like 
image or picture mae on a Sensitivo 
surface especially by Réentgen rays,’’ 
Webster New Int. D. 
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X UR MESSAGE. A telegraphic cable message 
to be preferred as to the order of transmission, over 
ordinary or other less important messages for which 
preference an extra charge is made and collected.** 


Y.84 


YVACHT.25 A vessel8* larger than a rowboat, 
used for private pleasure, and for certain other pur- 
poses,§? or used only for private or official trips, 
racing, etc.8° 


Phrases: “Motor pleasure yacht,”*® and “steam 
pleasure yacht.” 


YAM.°1 The true yam belongs to the genus “di- 
oscorea;”®? and may be lexically defined as the edi- 
ble, starchy, tuberous root of various plants of the 
genus “dioscorea;”°? but in its commercial or pop- 
ular sense, as used in the Tariff Acts, it has been held 
to inelude tuberous roots which scientifically are not 
vamss”??4 


YANKEE NOTIONS.®® 
YARD. [§ 1] A. As Measure.°® A measure of 


length equalling three feet, or thirty-six inches, the ok 


83. Western Union Tel. Co. v. Ba- 
shinsky, Case & Co., 117 So. 289, 291, 
217 Ala. 661. 


note 96. 


98. “Gravity yard” 28 C.J. p 824.) 4 
“Junk yard” 35 C.J. p 127 text and 5 


X¥ U R MESSAGE—YARD 


standard of English and American lineal measure.°’ 


[§ 2] B. As Place—l. As Noun.?® By common 
and current acceptation, an inclosure, usually a small 
inelosed place in front of or around a house or 
barn,®® or an inclosure within which any work or 
business is carried on; but the word may be other- 
wise defined by statute.” 


Phrases: “‘Court-house’ yard,”* “court-yard,”* 
“depot yard, tracks, ete.,”° “in the building, or’ in 
any yard or inelosure connected with the build- 
ing,”® “in the same yard with said dwelling-house,”* 
“in the yard,”® “joint yard,’”® “lumber, ete., ‘in 
yard,’ ”1° “within the court-house or yard,”!1 “yard 
and orchard,”}? “ ‘yard’ of the court-house,”!* “yard 
or curtilage thereof,’”!* and “yard™or inclosure ;”*° 
also “depot yards,”?® and “yards, divisional and ter- 


minal stations.”?* 
[§ 3] 2 As Adjective the word is sometimes em- 
ployed.*® 


Phrases: “Yard duty,”2® “yard engine,”?° “yard 


Matthews v. State, supra. x 


. Brown vy. Southern Pac. R. Co. 
: 88 P. 7, 9, 31 Utah 318. 


Koes apnea oe Gree See also ShoV-| agaitroad yard” see Railroad or] , 6 Rev. St. § 3258 (USCA tit 26 § 
antl. ck CeMlision $1 ee AaB eT ker Railway § 2 text and notes 46-50. ar ant U, a One Graeme Bros. 
. e k 4 + . 

2122, “stockyard” 60 C.J. p 113. Oe ; 

86. “Vessel” 67 C.J. p. 236. “Switch yard” 60 C.J. p 1201. rte Ao ta Bugg, 72 P. 236, 66 Kan. 
87. Barker v. Inhabitants of Town 99. Webster - [quot State v. ; : : 
of Fairhaven, 163 N.E. 901, 265 Mass.| Bugg, 72 P. 236, 66 Kan. 668, 670]. qos un v. State, 4 So. 548, 65 Miss. 

genes [a] “Driveway” included.—U. |S. race . 
88. Webster New Int. D. See The| y. One Graham Bros. Truck, 39 F.(2a) fa] Near the premises” distin- 
guished.—Quin v. State, 4 So. 548, 65 


Mamie,, 8 F. 367, 5 F. 813, 819. 


s9. Barker v. Inhabitants of Town 
of Fairhaven, 163 N.E. 901, 265 Mass. 
333, 334. 


90. The Mamie, 8 F, 367, 5 F. 813, 
815. 
91. Within Tariff Act Free List see 


Customs Duties § 51 text and note 18. 


92. Kwong Yuen Shing v. U. S., 
175 F. 317, 318. 


93.. Webster New Int. D. 


94. See Kwong Yuen Shing v. U. 
Swale allie cabs 


[a] As including some of genus 
“pueraria.”—In construing Tariff Act 
July 24, 1897 c 11 § 2, Free List par 
704, 30 St. p 203, the provision for 
“yams” held to include a vegetable 
(pueraria roots) which, although not 
scientifically known as a yam, has al- 
ways been so called in the trade that 
deals in it, and was the only vegeta- 
ble so known that was imported pri- 
or to the passage of the act, the court 
saying: “When we depart from trade 
‘and go to science, it happens curious- 
ly enough that the domestic yam is 
‘not, scientifically, a yam ave iall? 
Kwong Yuen Shing v. U. S. 175 F. 
317, 318. 


95. See Fire Insurance § 272 text 
and note 8. 

96. See Vara 66 C.J. p 424. 

“Cubic yard” 17 C.J. p 390. 


“Square yard” see Square § 3 text 
and notes 35-38. 


97. Webster New Int. D. 


141, 142. 


[b] Imclosure not indispensable.— 
“The word ‘yard’ as generally used 
when speaking of a dwelling, does not 
necessarily mean or suggest the idea 
to the American mind of an inclosure, 
but rather the plat immediately sur- 
rounding, and upon which situated, 
the dwelling and other buildings used 
in connection therewith for domestic 
purposes.” State v. Bugg, 72 P. 236, 
66 Kan. 668, 670. 


[c] “Orchard” compared.—Wright 
¥ Sample, 50 So, 268, 162 Ala. 222, 
25.5: : 


“Inclosed place” see Inclose or En- 
close § 2 text and note 11. 


1 U. S. v. One Graham Bros. 
Truck, 39 F.(2d) 141, 142; State v. 
Bugg, 72 P. 236, 66 Kan. 668, 670; 
Cook v. Loew, 69 N.Y.S. 614, 34 Misc. 
276, 277. See Harley v. Louisville & 
N. R. Co., 57 F. 144, 145; Wright v. 
Sample, 50 So. 268, 162 Ala. 222, 225; 
Garrity v. Catholic Order of Fores- 
ters, 148 Ill. App. 189, 194; Baltimore 
& O. S. W. R. Co. v. Little, 48 N.E. 862, 
149 Ind. 167, 172; George v. Quincy, O. 
& K. GC. R. Co., 167 S.W. 153, 179 Mo. 
App. 283, 288. 


Vere timit or enclosure” 31 C.J. p 
394. 


2. Tenement House Act (1901) ¢ 
334 § 2 subd 2 [quot People v. Butler, 
109 N.Y.S. 900, 905, 125 App.Div. 384, 
390]; People v. Crain, 95 N.Y.S. 906, 
908, 4% Mise. 281, 285. 


3. Matthews v. State, 6 Tex.App. 


Miss. 479, 480. 


9. Brown v. Southern Pac. R. Co., 
88 P. 7, 8 31 Utah 318. 


10. Cook v. Loew, 69 N.Y.S. 614, 
34 Misc. 276, 277. 


11. Matthews v. State, 6 Tex.App. 
23, 37 


12. Wright v..Sample, 50 So. 268, 
162 Ala. 222; 2255 


13. Matthews v. State, 6 Tex.App. 
os. Svs 


14. Quin v. State, 
Miss. 479, 480. 


15. U. S. v. One Graham Bros. 
Truck, 39 F.(2d) 141, 142. 


16. Brown v. Southern Pac. R. Co., 
88 P. 7, 8, 31 Utah 318. : 


17. George v. Quincy, O. & K. C. 
ess 167 S.W. 153, 179 Mo.App. 283, 


18. See Phrases infra notes 19-25. 


19. Central of Georgia R. Co. v. 
Goodson, 45 S.E. 680, 118 Ga. 833, 834. 


20. Central of Georgia R. Co. v. 
Goodson, supra. 


[a] “Road engine” distinguished. 
—‘Engines which regularly run be- 
tween different points on the defend- 
ant company’s [railroad] line, are 
known as ‘road engines,’ in contradis- 
tinction to ‘yard engines,’ which per- 
form service only in the yards.” Cen- 
tral of Georgia R. Co. v. Goodson, 
45 S.B. 680, 118 Ga. 833, 834. 


4 So. 548, 65 


4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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YARD—Y ARN 


fixtures,”?! “yard limits,”2? “yard master,”?° “yard 
service,”?* and “yard traders.”?° 


[§ 4] 3. As Verb, also, the word may be employ- 
ed.?6 


Phrases: 
~wood.”’28 


YARDMAN. An employee who takes care of or 
assists in the care of yards and grounds.?°® 


YARN. [§ 1] A. InGeneral—1. As Noun. Any 
fibrous material from a natural source, whether ani- 
‘mal, mineral or vegetable, that is made for use in 
weaving, knitting, embroidery, ete.;3° loosely, 
thread ;3! originally thread of any kind spun from 
natural fibers, vegetable or animal, or even mineral, 
but now more usually, thread prepared for weaving 
as distinguished from sewing thread of any sort ;** 
something which is only spun, and produced longi- 


“Cut and yarded,”?7 and “‘yarded’ 


21. Commercial F. Ins. Co. v. Al- 
len, 1 So. 202, 207, 80 Ala. 571, 578. 


[a] “ ‘Fixtures’ generally”. distin- 
guished.—Commercial F. Ins. Co. v. 30 
Allen, 1 So. 202, 207, 80 Ala. 571, 578. : 


[b] “Store fixtures” compared and [a] 
-contrasted.—Commercial F. Ins. Co. 


v. Allen, 1 So. 202, 207, 80 Ala. 571, | ; SoS 
578. ing, knitting, 


22. Denver & R. G. R. Co. v. Sim- 
inoe, 173 P. 541, 65 Colo. 73, 74; Cen- | 293]. 
tral of Georgia R. Co. v. Goodson, 45 
S.E. 680, 118 Ga. 833, 834; Rabidon v. 
“Chicago & W. M. R. Co.; 73 N.W. 386, 31. 
115 Mich. 390, 393, 39 L.R.A. 405; At-|Son & Co., 
-chison, T. & S. FB. R. Co. v. McCall, [a] 
150 P. 178, 174, 48 Okl. 602. ‘ 


23. Harley v. Louisville & N. R. 
Co., 57 F. 144, 145; Garrity v. Cath- 
‘olic Order of Foresters, 148 Ill.App. 


trasted.—U. S. 
Standard D.; 


an” contrasted.—Statter v. Herring, 
(lowa) 251 N.W. 715, 716. lye: 

“Employee” 20 C.J. p 1241. 
Standard D. [quot U. S. v. Veit, 39 
Son & Co., 8 Cust.A. 290, 293]. ‘ 


Similar definition.—‘‘Material 
spun and prepared for use in weay- 
manufacturing sewing 
thread, or the like.’”’ Webster D. [quot 41. 
U. S. v. Veit, Son & Co., 8 Cust.A. 290, 


“Fibrous” 25 C.J. p 1086. 
Standard D. [quot U. S. v. Veit, 


Cust.A. 290, 293, 294 [cit Century D.; 
Webster D.]. 


(71 C.J.] 1647 
tudinally by the process of spinning;?* spun,?*’ or 
twisted,** fiber; spun wool;*® also a quantity of 
such spun material ;*7 the product of spinning a sliv- 
er;*® woolen thread; also thread of other materi: 
al.3® The term is also applied to stout woolen thread 
used for knitting, ete.;+° and also to any of 22 
threads forming the strand of a rope.*! 


Phrases: 


, 


“Artificial yarn,” 4? “asbestos metallic 


yarn,” #3 “cotton yarn,’+* “metallic asbestos 
yarn,” #5 “silk yarn,” 4° “yarn ‘arranged in a plural- 
ity of layers,’” *" “yarn . . °. eomposed . . 


in chief value of asbestos;” #8 also “cover yarns,” 49 
“plurality of individually twisted yarns,” >° and 
“varns, threads or filaments.” ®4 ‘ 


[§ 2] 2. As Adjective also, the word may be em- 
ployed,®? as in the phrases: “Twisted yarn coy- 
er,” 58 “yarn core,’ *4 and “yarn eover.” 5° 


manufacture, the court said: “Clear= 
re) Sliver is -not, 42] yarns, 
Lawson v. Whitlock Cordage Co., 60 
'E.(2d) 362, 363. 


Webster D. [quot U. S. v. Veits 
Son & Co., 8 Cust.A, 290, 293, 294]. 


40. Century D. [quot U. S. v. Veit, 
Son & Co., supra]. a 


Webster D. [quot U.S. v. Veit, 
Son & Co., supra]. 


“Rope” 54 C.J. p 1104: ) 
“Strand” 60 C.J. p 132. 


8 Cust.A. 290, 293]. anee Eckstein -v.. U. S., -160.-F.. 287, 
‘ce ” j 
maread ae Bays aan) Baars Fier Rarestog Co. v. U. S., 12 Cust. 


44, Eckstein Vw. SiP 160 2E92287, 


-contrasted.—Richards 


down from 


‘tinguished.—Richards  v. 


189, 191; Brown v. Southern Pac. R. 
Ow S EwiowS, 54, Otah’ 318. 


24. Chesapeake & O. R. Co. v. 
Wood, 59 F.(2d) 1017, 1019; Central 
-of Georgia Ri. Goriws Goodson, 45 S.E. 
680, 118 Ga. 833, 834. 


25. Denver Union Stock Yard Co. 
Vemma. 2 0) C20): 1355) 750, 


[a] Distinguished from “feeters” 


-and “packers.”—Denver Union Stock 


‘Yard Co. v. U. S:, 57 F.(2d) 735, 751. 


26. See phrases infra text and 


‘notes 27, 28. 


27. Richards v..American Realty 
Co., 109 A. 753, 754, 119 Me. 158. 

[a] “Cut and left at the stump” 
v. American 
aed Co: 109) A.) 753, 754, 109) Me: 
158. 


28. Richards v. American Realty 


*Co., 109 A. 753, 754, 119 Me. 158. 


[a] ‘‘Sluiced’ wood” held “yard- 
ed.”—“‘Sluiced” wood, that is, wood 
thrown down, slid down, or carried 
the more inaccessible 
places, and piled where it could be 
hauled with two sleds, held not ‘“‘wood 
left at the stump,” but ‘“yarded,” 
within a contract for cutting and 


-yarding. Richards v. American Real- 


ty. Co., 109 A. 753, 754, 119 Me. 158. 


[b] “Wood left at the stump” dis- 
American 


ty Cor 109 A. °753, 754; 119’ Me: 
158. 

29. Statter v. Herring, (Iowa) 251 
INaVWiktt Lose 716. 


[a] “anitor of courthouse” com- 


-pared.—Statter v. Herring, (Iowa) 251 


N.W. 715, 716. 
[b] “Deputy to building custodi- 


“Thread” 


32. Century D. [quot U. S. v. Veit, 
Son & Co., 8 Cust.A. 290, 294]... .* 


“Seg Walker v. Seeberger, 38 F. 724, 


“Spin” or “Spinning” in textile par- 
lance see Spin § 2. 

34. Standard D. [quot U.S. v. Veit, 
Son & Co.. 8 Cust.A. 290, 293]; Law- 
son v. Whitlock Cordage Co., 60 F. 
(2d) 362 (using plural “fibers’’). 

35. Eckstein v. U. S., 160 FE. 287, 
288. rf 

[a] “Spinning” or “twisting” es- 
Hye erm eee we v. U. S., 160 &. 287, 
288. . 


[b] “Filament” compared and con- | 


trasted.—U. S. y. Veit, Son & -Co., 8 
Cust.A. 290, 298, 294 [cit Century D.; 
Standard D.; Webster D.]. ‘“Fila- 
ment’ 25 ©.J; p 1122. 


[c] “Strand” compared.—‘“‘In talk- 
ing about fiber ropes two or 
more yarns twisted together form’ a 
‘strand.’” Lawson v. Whitlock Cord- 
age Co., 60 F.(2d) 362. 


36. Webster D. [quot U.S. v. Veit, 
Son & Co., 8 Cust.A. 290, 293]. 


“Wool” 71 ante p 18. 


37. Standard D. [quot U.S. v. Veit, 
Son & Co., 8 Cust.A. 290, 293]. 


38. Lawson v. Whitlock Cordage 
Co., 60 F.(2d) 362, 363. 


[a]. “Sliver” compared.—‘In talk- 
ing about fiber ropes, terms in the 
art must be used and understood. 

. . A sliver when drawn and spun 
becomes ‘yarn.’” Lawson v. Whit- 
lock Cordage Co., 60 F.(2d) 362. 


[b]. “Sliver” distinguished. —In 
discussing the term as used in rope 


62 C.J. p 927. 288. 


45. Raybestos Co. v. ‘Uz S.,12'Cust: 
A...332, 334. 


46. Hekstein iv. Wees:, 
288. 


47. Lawson v. Whitlock Cordage 
Co., 60 F.(2d) 362, 363. 


fa] “Plurality of individually 

twisted yarns” distingnished.—Law- 

Te eee yondage Co., 60 F. (2a). 
6 3 ? 


43. Raybéstos Co. v. U. S., 12 Cust: 


160 FE. 287 


| A. 332, 333. ; 


[a] “Sliver core” distinguished.— 


|Lawson v. oF Lee Cordage Co., 60 


F.(2d) 362, 363. 


49, Lawson y. Whitlock. Cordage 
Co., supra. 


50. Lawson v. Whitlock Cordage 
Co., supra. 


“Yarn ‘arranged in a plurality’ of 
ie ce ” distinguished see supra HONE. 


51, U.S. v. Veit, Son & Co., 8 Cust, 
A. 290, 292, 294. 


fa], Scope of phrase——The expres: 
sion “yarns, threads, or filaments” 
(Schedule N par 358,. Tariff. Act. of 
1913: [Comp. St. § 5291]); held. to 
cover only such materials as are gen- 
erally known to be for knitting, weay- 
ing,.or sewing. U.S. v. Veit, Son & 
Co.,, °8-Cust.A,,.290, 292, 294. 


52. See cases infra notes 53-55. 


53. Lawson v. Whitlock Cordage 
Co., 60 F.(2d) 362, 368. 

54 Lawson. v. Whitlock Cordage 
Co., supra. 


55. Lawson v. Whitlock Cordage 
Co., supra. 
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[§ 3] B. As Narrative. In another sense, the 
word “yarn” is said to mean a “story;” °° and while 
the word is sometimes used with the implication of 
untruth or exaggeration, it does not necessarily con- 
vey that meaning.®* 


YARRA. A tidal navigable river within the limits 
of the harbor of Melbourne, Australia; formerly 
called “Hobson’s River.’’-5% 


YEAR.°° 


YEARBOOKS. Books of reports of cases in a reg- 
ular serics from the reign of King Edward I, inclu- 
sive, to the time of Henry VIII, which were taken 
by the prothonotaries or chief scribes of the courts, 
at the expense of the crown, and published an- 
nually.®°® 

YEARLING. [§ 1] A. As Noun.*! As defined 
by lcading lexicographers, in its broadest sense, or 
ordinarily, an animal over a year old; ®* any animal 
in the second year of its growth; ®% a young animal 

: aes 


YARN—Y EARLY ; 


one year old, or in the second year of his age,°* or 
past its first year and not yet two years old.°° 


Among cattle dealers, however, the term is said 
to have a well defined meaning, namely, a young 
animal of the bovine, or the cattle, species, or of the 
cow kind, which has reached the age of one year; °° 
cattle from ten months to eighteen months of age.®* 


Phrases: “A yearling of the value of six dol- 
lars,” ©8 “one yearling,” ®® and “yellow pied year- 
ling;” 7° also “bull yearlings,” 74 “long yearlings,” ** 
“said cows and yearlings,’ 7 “short yearlings,” ‘* 


and “three hundred head of yearlings.” *° 


[§ 2] B. As Adjective the term is sometimes em- 
ployed, 7® as in the phrases: “Yearling eattle,” ‘7 
“yearling heifer,’ 7’ and “yearlingssteer.” 7° 


YVEARLY.®° Accruing or coming every year; an- 
nual.s! It is sometimes said to be only a word of 
calculation.’ 


“56. Webster New Int. D. [quot | 
People v. Santos, (Cal.App.) 26 P.(2d) 
522, 527]. 


“Story” 60 C.J. p 129. 


57. People v. Santos, (Cal.App.) 26 
P.(2d) 522, 527. 


53, Colonial Sugar Refining ‘Co., 
Ltd. v. Melbourne Harbour Trust 
Comrs., 38 Austr.C.L.R. 547, 548, 549. 


59. See Time §§ 8-14. 
“Calendar year”? see Time § 9. 
“Fiscal year” see Time § 10. 
“Reenal years” 53 C.J. p 1167. 
“year cf our Lord” see Time § 11. 


60. Black L. D. See Letzkus v. 
Butler, 60 Pa. 277; 281. 


[a] Modern copiousness of reports 
contrasted.—Construing Act May 11, 
1871, repealing Act March 6, 1812 § 2, 
which had required “judges of the 
Supreme Court to give their opinions 
on every point and exception ‘taken 
and signed in the inferior courts,” and 
giving such judges discretionary pow- 
er as, to render ‘written opinions only 
in such cases as they might deem of 
sufficient importance, the court said: 
“Phe “body ‘of reports emanating 
annually from the press in this 
country is almost illimitable. A con- 
trast with this is forcibly brought to 
my mind by recurring to a remark 
of an old writer, the name of whom 
I do not remember. Speaking of the 
Year Bocks, which were semi-official 
reports, he said that when these pub- 
lications ‘were discontinued in. the 
reign of Henry VIII. it was because 
it was thought enough reports of de- 
cisions had been published to estab- 
lish the law of the kingdom for all 
possible cases which might arise in 
future. A ‘great mistake this, indeed. 
At this day, there are more than ten 
times the number of volumes of re- 
ports published annually, than were 
the whole number of volumes of the 
Year Books, from and including Ed- 
word II. to the reign of Henry VIII. 
This is only curious in contrasting 
those times with the present. We 
must and ought to have reports—re- 
ports confined to important princi- 
ples—but not of everything said or 
done in the courts. That is not neces- 
sary or useful.” Letzkus v. Butler, 
69 Pa. 277, 281. j 


61. “Short yearlings” 58 C.J. p 699 
text and notes 98, 99. 


62. Kiggins v. Henne & Meyer Cos; 
(Tex.Civ.App.) 199 S.W. 494, 496. 


“Animal” see*Animals § 1. 


on Stollenwerk vy. State, 55 Ala. 


64 Webster D. [quot State v. Ma- 
jors, 59 So. 904, 131 La..466, 468 (quot 
Bell v. State, (Ark.) 1 S.W.(2d) 1006, 
1008 [also quot Webster New Int. D. 


(where “its” is used instead of 
“his’”)])]. 
[a] In horse racing parlance.— 


“The racing and trotting rules pro- 
vide that the age of a horse shall be 
reckoned from January ist of the 
year of foaling.’”’ Webster New Int. 
D. [quot Bell v. State, (Ark.) 1 S.W. 
(2d) 1006, 1008]. 


65. Moran vy. State, 185 So. 209, 
160 Miss. 598. 
66. Bell v. State, (Ark.) 1 S.W. 


(2d) 1006, 1008; State v. Majors, 59 
So. 904, 1381 La. 466, 467; Vassau v. 
Campbell, 81 N.W. 829, 79 Minn. 167, 
169; Moran v. State, 135 So. 209, 160 
Miss. 598; Milligan v. Jackson Coun- 
ty, 2 Mont. 548, 546; Parks v. O’Con- 
nor, 8 S.W. 104, 107, 70 Tex. 377; Bar- 
ron v. San Angelo Nat. Bank, (Tex. 
Civ.App.) 1388 S.W. 142, 144. 


fa] “Calf” distinguished.—Kig- 
gins v. Henne & Meyer Co., (Tex.Civ. 
App.) 199 S.W. 494, 496. 


[b] Four-year-old animal not in- 
cluded.—‘“‘We know of no definition 
by court or lexicographer, cr local 
usage or vernacular, that would au- 
thorize the use of the word as desig- 
nating an animal four years old.” 
Mont v. State, 185 So. 209, 160 Miss. 


“Bovine? 9 C.J. p 315. 
“Cattle”? 11 C.J. ‘p 33. 
“Cow” 15,C.J. p 1340. 


67. Vasseu v. Campbell, 81 N.W. 
829, 79 Minn. 167, 169; Moran v. 
State, 135 So. 209, 160 Miss. 598; 


Parks. v. O’Connor,: 8 S.W..104, 107, 
WO MTOX, Fonecs 


La]. “ ‘Long’ and ‘short’ yearlings” 
defined.—‘“Cattle about or approxi- 
mately near, one year of age, ‘are 
ealled ‘short yearlings.’ After enter- 
ing the second year, and before com- 
pleting it, they are called ‘long year- 
lings.’ ’”’ Sparks v. Deposit Bank, of 
Paris, 74 S.W. 185, ‘78 -S.W. 171,215 
Ky. 461, 466. 


ae Stollenwerk v. State, 55 Ala. 
142. 

69. State v. Majors, 59 So. 904, 
905, 181 La. 466, 467 [quot Bell v. 


State, (Ark.) 1 S.W.(2d) 1006, 1008]. 


70. Moran vy. State, 135 So. 204, 
160 Miss. 598. 


71. Kiggins v. Henne & Meyer Co., 
(Tex.Civ.App.) 199 S.W. 494, 496. 


72. Sparks v. Deposit Bank of Par- 
es 185, 78 S©W. 171, 115 Ky. 


73. Barron v.. San Angelo Nat: 
Bank, (Tex.Civ.App.) 138 S.W. 142, 
144, £ ‘ 

74, Sparks v. Deposit Bank of 


Paris, 74 S.W. 185, 78 S.W. 171, 115. 
Ky. 461, 466. 


75. Barron v. San Angelo Nat. 
Bank, (Tex.Civ.App.) 138 S.W. 142, 
144 [quot Bell v. State, (Ark.) 1 S. 
W.(2d) 1006, 1008]. 

76. See cases infra notes 77-79. 

’ 77. Sparks v. Deposit Bank of Par- 
is, 74 S.W. 185, 78 -S.W. 171, 115 Ky. 


461, 466; Vassau v. Campbell, 81 N.W.- 
829, 79 Minn. 167,469. 


78. Milligan v. 
2 Mont. 5438, 546. 


Jefferson County, 


79. Milligan vy. Jefferson County, 
supra. 
80. See Annually 8 C.J. p 197; 


Per Annum 48 C.J. p 806. 
Semiannually 57 C.J. p 121. 


81. Webster New Int. D. See cas- 
es infra notes 83-16. 


“Accrnuinge”?) 1° Cy. pedo: 
“Annual” 3 C.J. p° 195: 


@2. Doe v. Grafton, 18 QB. 496, 
501, 88 E.C.L. 496, 118 Reprint 188. 


[a] In fixing term of tenancy.— 
Where a letting of certain premises 
was for a specified “yearly rent,’ and 
after the regular habendum the lan- 
guage was: ‘and there ‘until one 
of the said parties shall give unto 
the other six calendar months’ notice 
in writing to quit,’” the court, in 
holding the notice period need not . 
end with the end of the rental year 
but that notice might be given at 
any time, said: “It is, no doubt, 
true that, on an ordinary yearly let- 
ting, the six months’ notice must ex- 
pire at the end of the year. But 


See also 


For later cases, developments and changes in the law see Annotations, same title and section number, 


YEARLY—YEAST 


Phrases: “Accustomed yearly rent or more,” °° 
“any yearly interest of money,” §* “bona fide year 
ly subscribers living within the county,” *® “clear 
yearly income,” 8° “half- yearly payments,” 7 “half- 
yearly reservations,” 88 “made payable yearly,” 5° 
“payable yearly,” 90 “paying and discharging year- 
ly,” °1 “pay yearly and every year,” °? “predicated 
on the yearly profits,” °° “the usual and accustomed 
yearly rent,” °4 “yearly balance, 795 “vearly during 
the continuance thereof,” ®* “yearly income,” °7 
“vearly interest,” °§ “yearly interest of money, Mh, 
“vearly interest on the purchase price,” + “yearly 
interest . . . or other annual payment,” ? “year- 
ly letting,’* “Yearly Meeting,”* “yearly pay- 
ments,” ® “yearly portions,’ ® “yearly produce,” 7 
“Yearly profits,’ ‘yearly proportions,” ® “yearly 


here no words appear which make 99. Gateshead 
such a construction necessary. The 
word ‘yearly’ is only a word of calcu- 1 
lation; the payment is to be at the = 
rate of a yearly rent of £42.” Doe v. 
Grafton, 18 Q.B.D. 496, 501, 83 E.C.L. 2, 
496, 118 Reprint 188. of Income Tax, 


17 Reprint 52. 


84. In re Craven, [1907] 2 Ch. 448, 3. 
452 [dist Gosling v. Blake, 23 Q.B.D. 501 
324, 327]. 


85. Code (1927) § 5401 [quot Van] 999 
Der Burg v. Bailey, 229 N.W. 253, 
209 Iowa 991, 992]; Code Supplemen- 
tal Suppl. (1915) § 441 [quot Kane y. 
Sturgis, 200 N.W. 329, 330, 198 Iowa 5. 
836]. See also Newspapers §§ 13, 14. 


86. Freeport v. Sidney, 21 Me. 305, 
307; Pelham vy. Middleborough, 4 
Gray (Mass.) 57, 58; Western v. Lei- 7, 
ecester, 3 Pick. (Mass.) 198 (all three 
cases construing the phrase in 
(Mass.) St. [1793] ¢ 34 § 2 cl 4). 8. 


87. Doe v. Locke, 2 A.&E. 705, 720, 
29 E.C.L. 197, 111 Reprint 271;' Doé 9. 
wv. Morse, 2 Cromp.&M. 247, 251, 263, 
149 Reprint 752. 


88. Doe v. Morse, supra. 


9. Faucett v. Northern-.Clay Co., 
146 P. 857, 84 Wash. 382, 389; Doe v.| 49: 
Wilson, 5 B.&Ald. 363, 388, 7 H.C.L. : 
202, 106 Reprint 1223. 


90. Doe v. Locke, 2 A.&E. 705, 719, 
29 4.C.L..197, 111 Reprint 271; Doe v. 
Wilson, 5 B.&Ald. 363, 382, 7 E.CLL. 
202, 106 Reprint 1223. 


91. Doe v. Morse, 2 Cromp.&M. 247, 
250, 149 Reprint 752. 


92. Do oe _v. Wilson, 5 B.&Ald. BoB, 
388, 7 E.C.L. 202, 106 Reprint 122 


93. Iederal Ins. Co. 
$2 N.E. 36, 206 Mass. 203. 


94. Doe v. Wilson, 5 B.&Ald. 363, 
$82, 7 E.C.L. 202, 106 Reprint 1223. 


95. Rex v. Special Commissioners 14 
of Income Tax, [1923] 1 K.B. 393, 394. 384 " 17 


86. Doe v. Wilson, 5 B.&Ald. 363, | Locke, 
382, 7 E.C.L. 202, 106 Reprint 1223. 


97, Pelham v. Middleborough, 4 
Gray (Mass.) 57, 59; Western v. Lei- 
cester, 3 Pick. (Mass.) 198 (within 
the meaning Of St. £17931 c.34§ 2'cl 
4, governing the acquiring of a pau- 
per settlement). See Freeport v. Sid- 16. 
ney, 21 Me. 305, 306 (construing the|15 Mo. 331, 334. 
same statute). 17. 

98. Garston v. Carlisle, [1915] 3 K. 
B. 381, 386; Gateshead Corporation v. 
Lumsden, [1914] 2 K.B. 8838, 889; In 


& Faucett ‘v. 


Rex vy. 


ern, Clay. eCor, 


Grafton, 
2 A.&E. 705, 
111 Reprint 271; 


&Ald. 363, 
print, 1223; 


Reprint 752. 


v. Gilmour, 146 P. 


N.W.. 253, 254 
Kane vy. Sturgis, 


pers §§ 138, 14. 


“Calendar 


Gosling v. Blake, 23 Q.B.D. 324, 327]. 
See Inland Revenue Commissioners 
v. Hay, [1924] S.C. 521, 


utes § 80 


Com/’rs. v. Hay, [1924] S.C. 521. 


Doe v. Grafton, 18 Q.B.D. 496, 
, 88 B.C.L. 496, 118 Reprint 188. 


4 Greene v. Dennis, 6 Conn. 293, 
, 16 Am.D. 58 (as used in a will 
giving land to the Yearly Meeting 
of people called ‘“‘Quakers’’). 20 


Doe v. Locke, 2 A.&E. 705, 740, 
295 EC. LO tke Reprint, 2a. 


Northern Clay Co., ai. 
146 P. 857, 84 Wash. 382, 389. 


Ladd v. Abel, 18 Conn. 513, 519 [a] 
(as used in a demise of a farm). 


Special Commissioners 
of Income Tax, [1923] 1 K.B. 398, 394. 


McQueen v. McQueen, 9 U.C.Q. 
B. (Ont.) 536 [cit Faucett v. North- 
146 P. 857, 84 Wash. 
382, 389 (but substituting “portions” 
for “proportions’’) ]. 


10. Fitzsimons v. Baum, 44 Pa. 32, 
Faucett v. Northern Clay Co., 146 
P. 857, 84 Wash. 382, 7 é 
18 Q.B. 496, 501, 88 E.C.L.| and are called ‘yeast nutrient solu- 
496, 118 Reprint 188]; 
24 R89 a9) ECM. 19.7, 
Doe v. Wilson, 5 B. 
388, 7 E.C.L. 202, 
Worcester’s Case, 6 Coke 
37a, 38a, 77 Reprint 307; 
Case, 5 Coke 3b, 6b, 77 Reprint 52; Doe 
v. Morse, 2 Cromp.&M. 247, 251, 149 


11. Faucett v. Northern Clay Co., 
857, 84 Wash. 
12. Ladd v. Abel, 18 Conn. 513, 519. 
13. Doe v. Locke, 2 A.&E. 705, 724, 
(34, 29 EC... 197, 111 Reprint ~271) 
Worcester’s Case, 6 Coke 37a, 22. 
Reprint 307 
2 A.&E. 705, 
111 Reprint 271]. 


15. Van Der Burg vy. Bailey, 
209 Iowa 991, 
200 N.W. 329, 330, 


198 Iowa 836, 839. See also Newspa- 


Riley v. Clamorgan & Rippey, 


See Time § 11. 


year’ 
Time § 9 text and notes 89-92. 


= 9 iS 18. See Municipal Corporations § 
re Craven, [1907] 2 Ch. 448, 452 [dist 773; Parliamentary Law § 21; 


19. Black Ls. °D. 


(71 C.J.] 1649 


rent,” 1° “yearly rental,” 11 “yearly rent and prod- 
uce,” 12 “yearly rents and reservations,” 1% “year- 
ly reserved,” 14 “yearly subscriber,” 1° and “yearly 
value of the widow’s dower in the premises.” 1° 


YEAR OF OUR LORD." 


YEAS AND NAYS.!® The affirmative and nega- 
tive votes on a bill or measure before a legislative 
assembly.+® ® 


YEAST. [§ 1] A. As Noun. A _ broad term 
which includes a wide variety of both wild yeast 
and cultivated yeast.2° In its ordinary significance, 
it is a conglomerate mass of infinitesimally small 
cells; a small cellular micro-organism; ?1 a leaven.*? 


Phrases: “Bakers’ yeast,” 23 “cultivated yeast,” ?+* 


Corporation v.| Haugan, 48 N.W. 196, 45 Minn. 451, 


Lumsden, [1914] 2 K.B. 883, 888. 452. 


Blackstone Mfg. Co. v. Allen, [a] 
85 S.E. 568, 570, 117 Va. 452, 461. 

Rex v. Special Commissioners 
(OZ Stee e393, 


rom, ve Oar iigie, HEL 916 Wank 
$3. Mountjoy’s Case, 5 Coke 3b, 6b, | $26* , Garston v_Carliste, [19d enue 


Necessity and purpose.—‘In 
some of the state constitutions, the 
yeas and nays are required to be en- 
tered on the journal upon the passage 
of every bill; in others at the request 
of one or more members or a definite 
proportion thereof.’ Bouvier L.. D. 
[quot Lincoln v. Haugan, 48 N.W. 
196, 45 Minn. 451, 452). 


“Affirmative” 2 C.J. p 381. 
“Negative” 45 C.J. p 603. 
“Vote” 67 C.J. p 277. 


Fleischman Yeast Co. v. Fed- 
on Yeast Corporation, 8 F.(2d) 186, 


Inland Revenue 


Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, supra. 


Process of manufacture de- 
scribed.—‘‘It multiplies by  self- 
propagation, limited by the means of 
subsistence, and the quality and yield 
are greatly affected by the condi- 
tions under which propagation is car- 
ried on. Yeast has been manutac- 
tured for at least fifty years by in- 
noculating a wort; that is, by pre- 
paring a clear liquid solution and 
stocking it with a small amount of 
seed yeast. Such worts include sub- 
389 [cit Doe v.|Stances to nourish the ‘yeast cells,’ 
tions.’ It has been known to the art 
for a long period that yeast feeds 
upon sugar, nitrogen, its chief con- 
stituent, phosphorus, and other ele- 
ments, and it has therefore been com- 
mon practice to employ nutrient solu- 
tions containing these elements in 
yeast assimilable form. Thereby the 
number of cells and the total mass is 
multiplied. The field for investiga- 
tion and improvement hag been the 
composition of the nutrient solution, 
and the character of the process em- 
ployed during the period of growth.” 
Fleischman Yeast Co. v. Federal Yeast 
Corporation, 8 F.(2d) 186, 187. 


See F. H. Leggett & Co. v. U. 
Si eloieehy PS fae Sale: 


Doe v. Locke, 


106 Re- 
Mountjoy’s 


382, 391. 


[quot Doe v. 


Toi9 A29 HEL Aer Oh 


[a] “Yeast” as “leaven,.”—“‘In its 
929|most technical and limited sense, 
995; leaven is sour dough, and in this 


sense the term was understood two 
thousand years ago. Later yeast was 
substituted for sour dough as a 
leaven. Each of these substances 
leaven, in the sense By they set up 
fermentation.” F. H. Leggett & Co. 
Vise) coy motetve Sti OL Os 


“Leaven” 36 C.J. p 975. 


23. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, 8 F.(2d) 186, 
Stat- | 187. 


24 Fleischman Yeast Co. vy. Fed- 
eral Yeast Corporation, supra. 


equivalent see 


See Lincoln vy. 
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, 


“seed yeast,” 25 and “wild yeast.” 3¢ 


[§ 2] B. As Adjective the term is sometimes em- 
ployed,?7 as in the phrases: “Yeast cells,” ?® “yeast 
food,” 2° “yeast-nourishing inerganic salts,” *° and 
“Yeast nutrient solutions.” #1 


YELLOW. The most luminous color of the spec- 
trum, found between orange and green.*? 


Yellow fever. Acute, infectious, malignant, 
paroxysmal disease, characterized by violent fever, 
jaundice, bloody vomit, hemorrhage, and abdominal 
pains.*3 

Other phrases: “Darker yellow butter,” ** “deep 
orange yellow,” *® “light orange yellow,” ** “light 
shade of yellow butter,” °7 “light yellow butter,” ** 
‘natural yellow color,’°* “shades of yellow,” *° 
“yellow butter,” 41 “yellow color,” 4? “yellow oleo 
oil,” 42 and “yellow tinge.” *4 


YES.‘5 An affirmative reply; opposed to “no.” 4° 


YIDDISH. A language used by German and other 
Jews, being a middle German dialect developed un- 
der Hebrew and Slavie influence; #7 a Middle High 
German dialect, or number of dialects, containing” 
a large number of Germanized Hebrew words and 
using Hebrew characters for its literature; 28 
Judea-German.*® 


YEAST—YIELD 


YIELD. [§ 1] A. In Sense of Producing or Re- 
turning. To bear, to give a return for labor, or to 
produce; °° to give in return for labor expended 
or to produce as payment or interest on what is 
expended or invested; to pay.*? 


Yielding and paying. ~The initial words of that 
clause in leases in which the rent to be paid by the 
lessee is mentioned and reserved,°? which was said 
to be not an express covenant, but an implied 
one.°? 


Other phrases: “Yield annually six per cent divi- 
dends;” °* also “yielding and rendering.” °° 


[§ 2] B. In Sense of Surrendering or Giving Way 


—1l. Yield as Verb. To give place to; °* to give way, 


as to superior physical force, #0 a conqueror.°’ 
Used in the sense of yielding up the possession of an 
estate, to give as claimed of right; to give up; to 
resign; to surrender.*® 


Phrases: “Yielded to the embraces,”®® and 
“yielded up their possession and claim;” ®° also 


“yielding or resigning.” °* 


[§ 3] 2. Yielding—a. As Participial Adjective. 
Compliant, flexible, inclined or fit to yield in any 
sense of the word, or inclined to give way or com- 


ply, soft, or unresisting; °” retractable at will.®* 


25. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, supra. 


26. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, supra. 


27. See cases infra notes 28-381. 


28. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, 8 F.(2d) 186, 
137; *189. 


29. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, supra. 


30. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, supra. 


31. Fleischman Yeast Co. v. Fed- 
eral Yeast Corporation, supra. 


32. Webster New Int. D. See 
State v. Armour Packing Co., 100 N. 
W. 59, 124 Iowa 323, 326, 2 Ann.Cas. 
448: People v. Phillips, 91 N.W. 616, 
131 Mich. 395, 397. 


33. Blackman v. U. S. Casualty 
Co., 103 S.W. 784, 788, 117 Tenn. 578, 
aes (defined in health insurance poli- 
cy). 

34. People v. Phillips, 91 N.W. 616, 
131!) Mich: 395, /397. 


35. State v. Essex, 175 N.W. 795, 
170 Wis. 512, 515. 


36. Meyer v. State, 114 N.W. 501, 
134 Wis. 156, 162, 14 L.R.A.N.S. 1061. 


87. State v. Essex, 175 N.W. 795, 
170 Wis: 512, 515; Meyer v. State, 
114 N.W. 501, 184 Wis. 156, 164. 


38. People yv. Phillips, 91 N.W. 616, 
131 Mich. 395, 397. 


39. State v. Armour Packing Co., 
100 N.W. 59, 124 Iowa 323, 325, 2 Ann. 
Cas. 448. 

40. Meyer v. State, 114 N.W. 501, 
134 Wis. 156, 162, 14 L.R.A.N.S. 1061. 
41. See Food § 19 note 87 [al]. 
42, State v. Armour Packing Co., 
100 N.W. 59, 124 lowa 323, 326, 2 Ann. 
Cas. 448; People v. Phillips, 91 N.W. 
616, 131 Mich. 395, 397. See also Food 

§ 19 note 87 [b]. 


43. Meyer v. State, 114 N.W. 501, 


134 Wis. 156, 162, 163, 14 L.R.A.N.S. 
1061. 


44. Meyer v. State, supra. 


45. “Yeas and Nays” ante. 
46. Webster New Int. D. See 
Lindsey v. Leighton, 22 N.E. 901, 


150 Mass. 285, 286, 15 Am.S.R. 199. 

“Affirmative” 2 C.J. p 381. 

“no” 46° C.J. p 481. 

47. Webster Int. D. [quot Gold v. 
S. Pian Time Payment Jewelry Co., 
145 S.W. 1174, 165 Mo.App. 154, 168]. 

[a] “It is written in Hebrew 
characters.”—Webster Int. D. [quot 
Gold vy. S. Pian Time Payment Jew- 
elry Co., 145 S.W. 1174, 1178, 165 Mo. 
App. 154, 168]. 

48. New Standard D. [quot U. S. 
v. Tod, 294 F. 820, 823]. 


49. Webster Int. D. [quot Gold v. 
S. Pian Time Payment Jewelry Co., 
145 S.W. 1174, 165 Mo.App. 154, 168]. 


50. Century D. [quot Palmer v. 
Jordan Machine Co., 186 F. 496, 501]. 


“Bear” 7 C.J. p 1018: 
“Give” 28 C.J. p 708. 
“Produce” 50 C.J. p 629. 


“Return” as noun see Return or Re- 
turns § 1. 


51. Webster New Int. 
Struthers v. Clark, 30 Pa. 210, 213. 


[a] Implies natural accretion.— 
In a stipulation that the capital stock 
of a company should “yield” annually 
certain diviuends, it is said to be “a 
word which implies a natural accre- 
tion from the business of the com- 
Dany Struthers v. Clark, 30 Pa. 210, 


“Ynterest” see Interest § 1. 
“Pay” 48 C.J. p 573. 
“Payment” see Payment § 1, 


52. Black L. ». See Fanning v. 
Stimson, 13 Iowa 42, 49; Young v. 
Hargrave, 7 Ohio Pt. II 63, 69; Royer 


D. See| 


v. Ake, 3 Penr.&W. (Pa.) 461, 465; 
Kimpton v. Walker, 9 Vt. 191, 198. 
See also Landlord and Tenant §§ 1059, 
1227, 1228. 


53. Fanning v. Stimson, 13 Iowa 
42, 49; Kimpton v. Walker, 9 Vt. 191, 
198. But see Royer y. Ake, 3 Penr.& 
W. (Pa.) 461, 465 [cit Helier v. Case- 
bert, 1 Lev. 127, 83 Reprint 332; Hel- 
lier. v. Casbard, 1 Sid. 240, 266, 82 Re- 
print 1081, 1096; Porter v. Swetnam, 
Style 406, 407, 431, 82 Reprint 816, 
838]. See also Landlord and Tenant 
§§ 1059, 1227, 1228. 


eee Struthers v. Clark, 30 Pa. 210, 


55. De Lancey v. Ganong, 9 N.Y. 
9,-20, Seld. 169. 
56. Drake v. Curtis, 1 Cush: 


(Mass.): 395, 405. 


57. Century D. {quot Palmer v. 
Jordan Machine Co., 186 F. 496, 501]. 


53)» Drake,>,ve_, Curtis, 95) Casha 
(Mass.) 395, 405. : 


[a] “®o recognize” [a right] com- 
pared.—Drake v. Curtis, 1 Cush. 
(Mass.) 395, 405. 


“Resign” 54 °C.J. p 717. 
“Surrender” 60 C.J. p 1183. 


59. Gardner v. Boland, 227 N.W. 
902, 209 Towa 362, 365. 


60. ‘Drake v. Curtis, 1 
(Mass.) 395, 405, 418. 


61. Drake v. Curtis; supra. 


62. Century D.; Webster D, [both 
quot Palmer v. Jordan Mach. Co., 186 
F. 496, 501). 


63. Mergenthaler Linotype Co. v. 
International Typesetting Machine 
Co.,, 2295 B._168, 192. 

[a] “Resilient”. distinguished.— 
Mergenthaler Linotype Co. v. Interna- 
tional Typesetting Machine Co., 229 
F. 168, 192. 


[b] “Spring-supported” not equiv- 
alent.—-Mergenthaler Linotype Co. y. 
International Typesetting Machine 
Co., 229 F. 168, 192. 


Cush. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Phrases: 


face,” °° “yielding means, 


ing or spring-supported bar,” *° 


sure,” 72 “yielding supports,” 7? and “yielding sur- 


face.” 7 


[§.4] b. As Verbal Noun. 
physical pressure; a settling.’ 


YOKE.*> Two animals yoked together; 


that work together.’® 
Phrases: 


of work oxen.” 8° 


YOU. A personal pronoun of the second person, 


indicating the person addressed.*? 


64. Palmer y. Jordan Mach. Co., 
192° FB. 42, 45, 112 C.C. A‘ 454. 


65. Palmer v. John K. Stewart & 
Sons, 269 F. 148, 149. 


66. Palmer v. Jordan Mach. Co., 
R920. 42. 45,342 CC. A. 454, 


67. Palmer v. John K. Stewart & 
Sons, 269 F. 148, 149; Palmer v. Su- 
perior Mfg. Co., 210 F. 452, 127 C.C.A. 
284; Palmer v. Jordan Mach. Co., 192 
B42, 44, 112 C.C.A.. 454; Palmer v: 
Jordan Mach. Co., 186 F. 496, 501. 


[a] In its practical sense.—Dis- 
cussing the phrase as relating to ap- 
paratus for inverting tubular fabrics, 
consisting of a combination of fabric- 
supporting tube with a pair of feed 
rolls adapted to engage opposite sides 
of the tube, and yielding means for 
forcing such feed rolls against the 
tube, the court said: “ “Yielding 
means,’ taken in its practical sense, 
is a means which yields, and in this 
ease any means yields which will give 
sufficiently to accommodate the ma- 
chine to irregularities of the fabric.” 
Palmer v. John K. Stewart & Sons, 
269 F. 148, 149. 


68. Palmer v. Jordan 
186 F. 496, 501. 


69. Mergenthaler Linotype Co. v. 
International Typesetting Machine 
Co., 229 F. 168, 191, 192. 


70. Mergenthaler Linotype Co. v. 


Mach. Co., 


International Typesetting Machine 
Co., supra. 
71. Palmer v. Superior Mfg. Co., 


210 F. 452, 127 C.C.A. 284; Palmer v. 
Jordan Mach. Co., 192 F. 42, 45, 112 
C.C.A. 454. 

72. Palmer y. Jordan Mach. Co., 
186 F. 496, 505. 

73. Palmer v. Jordan Mach. Co., 186 
EF. 496,. 505. 


74, Century D. [quot Palmer v. 
Jordan Mach. Co., 186 F. 496, 501] 
(‘yielding and submission’). 


75. See Working Animals ante. 
See also Exemptions § 91; Span 58 C. 
J. p 813; ‘Team 61 C.J. p 1749. 

76. Webster New Int. D. See 
Hammond Bros. & Co. v. Lusk, 43 So. 
573, 150 Ala. 487, 488; Mallory v. 
Berry, 16 Kan. 293, 294; Berg v. 


Baldwin, 18 N.W. 821, 31 Minn. 541, 
$42: Nelson v. Fightmaster, 44 P. 
213, 215, 4 Okl. 38; Wolfenbarger v. 
Standifer, 3 Sneed (Tenn.) 659, 660; 
Mundell v. Hammond, 40 Vt. 641, 644. 


“Pair” 46 C.J. p 1171. 


77. Wammond Bros. & Co. v. Lusk, 
43 So. 578, 150 Ala. 487, 488; Mallory 


“Yielding and springing surface, 
“vielding contact,” ®> “yielding fabric gripping sur- 
yielding 
nism,” ®8 “yielding or spring-supported,” °° “yield- 


” 67 6“ 


A giving away under 


“A yoke of oxen,’7? “one yoke of 
oxen,” 78 “one yoke of oxen or steers,” 7? and “yoke 


YIELD—YOUNG 


2.04 Phrases: 
meat) 2°, 5 you 


mecha- 


“vielding pres- 


“You are mine,” ®? | 


(71: C.d.]. 1654 


“you are my 


are my prisoners—surrender,” °+ 


“you have cheated and robbed,” *° “you have got my 
money upon your shelves,” §° and “you shall have 
your money within ten days. 


87 


. YOUNG; YOUNGER; YOUNGEST.** [§ 1] 
A. Young. Immature; inexperienced; juvenile; 
not old.°® 


Phrases: “Young girl,” ®° “young ladies’ semi- 


a pair 


[§ 2] 


“voung al 95 


nary,” ° “young lobster,” °? “Young Men’s Chris- 
tian Association,” ®? and “young person.” °* 


B. Younger. 
also a word affixed to a man’s name 
to distinguish one individual from another whose 


The comparative of 


names are the same.?® 


Phrases: 


“Younger branches of the family, 


97 9T 


“younger children,’”®® and “younger son.” 9° 


v. Berry, 16 Kan. 293, 294; Berg v. 
Baldwin, 18 N.W. 821, 31 Minn. 541, 
542; Nelson v. Fightmaster, 44 P. 
213, 215, 4 Okl. 38; Wolfenbarger v. 
Standifer, 3 Sneed (Tenn.) 659, 660. 
See alSo Exemptions § 91. 


[a] As implying unity.—Hammond 
Bros. & Co. v. Lusk, 43 So. 573, 150 
Ala. 487, 488. 


“Ox” 46 C.J. p 1165. 


78. Hammond Bros. & Co. v. Lusk, 
43 So. 573, 150 Ala. 485, 486, 487, 488. 


79. Nelson v. Fightmaster, 44 P. 
218, 215, 4 Okl. 38; Mundell vy. Ham- 
mond, 40. Vt. 641, 644. 


80. Nelson v. Fightmaster, 44 P. 
213,.215, 4 Okl. 38. 


81, Webster New Int. D. 


82. Croom v. State,'11 S.E. 1035, 
85 Ga. 718,’720, 21 Am.S.R. 179. 


83. Croom y. State, supra. 


[a] Phrase is suggestive of 
slaughter.—Croom v. State, 11 S.E. 
1035, 85 Ga. 718, 727, 21 Am.S.R. 179. 


[b] “You are mine’ contrasted.— 
Croom v. State, 11. S.H. 1035, 85 Ga, 
718, 727, 21 Am.S.R. 179 (as uttered 
by an officer to one whom he is about 
to arrest). 


84. People v. Pool, 27 Cal. 572, 578 
[cit Mackalley’s Case, 9 Coke 65b, 69a, 
77 Reprint 824]. 


[a] As sufficient notice of impend- 
ing arrest by Officer.—The text phrase 
uttered by an officer to persons whom 
he is attempting to arrest held a suf- 
ficient notice of his character as a 
police officer. People v. Pool, 27 Cal. 
572, 578 [cit Mackalley’s Case, 9 Coke 
65b, 69a, 77 Reprint 824]. 


85. Filber v. Dautermann, 28 Wis. 
134, 135. 
[a] As slanderous words.—VFilber 


v. Dautermann, 28 Wis. 134, 135. 


a Davis v. Davis, 10 S.C.L. 290, 
291. 
fa] As imputing fraud or dishon- 


esty.—As spoken and published of a 
plaintiff who was a merchant, the text 
phrase held to have implied clearly an 
act of fraud, if not a flagrant act of 
dishonesty, committed by such plain- 
tiff, in regard to the procurement of 
his goods. Davis v. Davis, 10 S.C.L. 
290, 291. 


87. Ward v. Jack, 33 A. 577, 172 Pa. 
416, 420, 51 Am.S.R. 744. 


[a] As no new promise within lim- 
itations statute.—The quoted words 
held to mean no more than the words 
“T will pay you all I owe you,” and 


hence insufficient to remove the bar 
of the statute of limitations. Ward 
v. Jack; 33 A. 577, 172. Pa-416,4 420, 
51 Am.S.R. 744. 


88. See also Youthful post. 


89. Webster New Int. D. See cases 
infra notes 90-94. 


“Immature” 31 C.J. p 245. 
“Ola” 46 C.J. p 1088. 


se Fahey v. Jephcott, 2 Ont.L. 449, 


[a]. In factory law.—The phrase 
as used in the Ontario Factories Act 
held to mean a girl of the age of four- 
teen years and under the age of eigh- 
teen years. Fahey v. Jephcott, 2 Ont. 
L. 449, 451. 


91. Shepard v. Union & New Haven 
aeree Co., 188 A. 809, 815, 106 Conn. 


fa] As any private preparatory 
school.—The text phrase, as used in 
a will, providing that trustees should 
pay for the education of the testator’s 
granddaughters in a college or young 
ladies’ seminary, held to include any 
private preparatory school. Shepard 
v. Union & New Haven Trust Co., 138 
A. 809, 815, 106 Conn. 627. 


92. Thompson v. Smith, 8 A. 687, 
79 Me. 160, 163 (as referring to size 
and not toage). See also Fish § 53. 


93. See Charities § 33 (as charita- 
ble purpose); Taxation “§§ 614-618 
(as exempt from taxation). 


94. Crabtree v. Fern Spinning Co., 
85 L.T.Rep.N.S. 549, 550; Rex v. Fitt, 
[1919] 2 Ir. 35, 41; Lord Advocate v. 
Crawford, [1918] S.C. (J.) 1. 


95. Webster New Int. D. 
“Young” supra § 1. 


96. Isaacs v. Wiley, 12 Vt. 674, 678. 
See Blake v. Tucker, 12 Vt. 39, 45. 
See also Junior 35 C.J. p 126. 


[a] “Second” or “2d? compared.— 
Isaacs v. Wiley, 12 Vt. 674, 678. 


97. Doe v. Fleming, 2 C.M.&R. 638, 
652, 150 Reprint 271. 


[a] “Elder branches” contrasted.— 
Doe v. Fleming, 2 C.M.&R. 638, 652; 150 
Reprint 271. 

98. In re Prytherch, 42 Ch.D. 590, 
595; Heneage v. Hunloke, 2 Atk. 456, 
457, 26 Reprint 676; Beale vy. Beale, 
1 P. Wms. 244, 245, 24 Reprint 373; 
Lincoln v. Pelham, 10 Ves.Jr. 166, 172, 
32 Reprint 808. 


99. Wilbraham v. Scarisbrick. 1 H. 
ae 167, 182, 9 Reprint 718 and 
note. 


1652 [71 C.J.] 


[§ 3] C. Youngest. The superlative of “young.” * 


Phrases: 


5 


child,” * “youngest grandchild,” ® 


my children, BG “youngest of my children, 
est of my grandchildren,” 8 “youngest of the entire 
surviving child, 
surviving child or erandchild,” ah and “youngest sur- 


9 


class, “youngest 


viving grandchild.”?? 


YOUR. Of or belonging to you.t® 
“your choice, 


Phrases: 
“your station,” 1° 
writers,” 18 and “your wool.” 1° 


YOUTH.*° 


“Your account,” 14 


or female.?1 
Phrases: 


1. Webster New Int. D. 
“Young” supra § 1. 


2. Simpson v. Cook, 24 Minn. 180, 
186; Cogan v. McCabe, 52 N.Y.S. 48, 
52, 23 Mise. 739; Matter of Sands’ 
Will, 3 N.Y.S. 67,71, 1:Conn.Surr..259; 
Arnold v. Arnold, 19 S.E. 670, 41 $c 
291, 2965 Otterback v. Bohrer, ie 
EB. 1013, 87 Va. 548, 552; Emery Va 
England, 3 Ves.Jr. 232, 30 Reprint 985; 
Pead yv. Pead, 15 Austr.C.L.R. 510, 


613. 
[a] “Woungest surviving chila” 
equivalent.—Pead v. Pead, 15 Austr. 


C.L.R. 510, 513. 


{b] May refer to “eldest child.”— 
“Youngest child’ may be the eldest 
when only one is born during the 
period referred to although others 


were born subsequently. Emery v. 
England, 3 Ves.Jr. 232, 30 Reprint 
985. 

3  Otterback. v. Bohrer, 12° S:E: 
1013, 87 Va. 548, 552. 

[a] “Dfeans 3 3 ‘youngest 
grandchild’ ’—Ot terba ek v. Bohrer, 


12 S.H. 1018, 87 Va. 548, 552, 


[b] “My youngest child” contrast- 
ed.—Otterback v. Bohrer, 12 S.E. 1013, 
87 Va. 548, 552. 


4 Otterback v. Bohrer, supra. 


[a] ‘Youngest grandchild” equiva- 
lent.—Otterback v. Bohrer, 12 S.E. 
1018, 87 Va. 548, 552. 


5. In re Van Wyck’s Estate, 196 P. 
50, 53, 185 Cal. 49; Aldendifer .v. 
Wylie, 138 N.E. 143, 146, 306 Ill. 426; 
In re Fellion’s Estate, 231 N.Y.S. 9, 
14, 132 Mise. 805; Cogan v. McCabe, 
52 N.Y.S. 48, 52, 23 Misc. 739; Roe 
v. Vingut, 1 N.Y.S. 914, 917, 21 Abb.N. 
Cas. 404 [aff 22 N.E. 933,-117 Ney. 
04]; Otterback v. Bohrer, 12 S.E. 
1013, 87 Va. 548, 552. 


6. Otterback v. Bohrer, supra. 
[a] “My youngest child” equiva- 


lent.—Otterback v. Bohrer, 12 S.E. 
1013, 87 Va. 548, 552. 


7. In re Mikantowicz’s Will, 113 N. 
Neo, 275, 60 Misc. 273,274, 6 Mulls 
Surr. 516. 


8. In re Fellion’s Estate, 231 N.Y. 
S. 9, 14, 182 Misc. 805. 
9. In re Mikantowicz’s Will, 113 N. 


Y.S. 278, 60 Misc. 278, 274, 6 Millis 
Surr. 516. 


10. Pead v. Pead, 15 Austr.C.L.R. 
510, 513. . 
11. Petition of Rounds, 172 N.Y.S. 


“Youngest child,” ? “youngest child of 
all my said children,” *® “youngest child of his 
“voungest of all 


“vour timber,” 17 


[§ 1] A. As Person. 
ployed to designate young persons or children, 


“A youth of fourteen years of age, 
y 


YOUNG—ZANJERO 
youth.” 24 
07 6 


young- 


710 “voungest 


Phrases: 


915 


“your under- 


“children and youth,” 2% and “the instruction of 


[§ 2] B. As Quality or Time of Life. A quality 
that may well be ascribed to a young man, even 
above twenty-one years of age; 2° the part of life 
that sueceeds childhood.?® 


“Averment of youth,” 27 “between in- 
fancy and youth,” *® “ehildhood and youth,” ?® and 
“youth and inexperience. 

YOUTHFUL.*? 


scribe a quality that may be possessed by a man 
twenty-one years old or mor 


9930 
The word has been said to de- 


e232 


ZANJERO. A spanish word eommonly used to 


A term em- 
male 


designate a water boss of an irrigating concern; ** 
and “defined as a person employed to distribute the 


water of an irrigating canal in due proportion among 


99°22 


758, 759, 105 Misc. 273, 276, 277. 
12. Petition of Rounds, supra. 
13. Webster New Int. D. 
“Belonging?’.7 G.J..p 1040. 
“Yow” ante. 
14. Walrath v. Thompson, 4 Hill 
(N.Y.) 200, 201 (as susceptible of 


meaning either a past or future ac- 
count). 


15. Lovett v. Frederick Loeser & 
Cost 207 0 NOY San loc mipiges4. Mise. 
81. 


[a] As not specific offer to sell. 
A department store’s advertisement 
in a newspaper of ‘widely known 
standard makes of radio receivers at 
twenty-five per cent. or fifty per cent. 
reduction,” and, after naming certain 
makes, continuing ‘“‘Your choice com- 
plete . ready to operate, $22.50 
to $225. 00,” without mentioning any 
specific model, held not an offer to 
sell at reduced prices any model of 
the makes named, the words “your 
choice” being limited to a choice of 
the sets offered. Lovett v. Frederick 
Loeser & Co., 207 N.Y.S. 753, 757, 124 
Mise. 81. 


16. Olson v. Wabash Coal Co., 126 
Ill.App. 2538, 255. 


17. Sultan Ry. & Timber Co.. v. 
Great Northern Ry. Co., 109 P. 320. 
1020, 58 Wash. 604, 613. 


[a] Not limited to that actually 
owned.—Where a letter written by a 
carrier in referring to timber to be 
hauled under a contract between it 
and a logging company referred to it 
s “your timber,’ and at the time the 
contract was negotiated the logging 
company made known not only its 
then holdings, and its outstanding 
contracts of purchase, but also its 
purpose to acquire other timber prop- 
erties and continue the logging busi- 
ness at a certain point as long as 
profitable or until the tributary timber 
was exhausted, held, that in determin- 
ing what timber was embraced in the 
contract, the term “your timber” 
meant the timber concerning which 
the parties were negotiating, and not 
the specific quantity then owned by 
the logging company. Sultan Ry. & 
Timber Co. v. Great Northern Ry. Co., 
109 P. 320, 324, 58 Wash. 604, 618. 


18. U. S. Sugar Refinery v. Provi- 
dence Steam, etc., Pipe Co., 62 F. 375, 
379, 10 °C.C.A.. 4225 Cconstrued. iin a 
contract for the equipment of a cer- 
tors) factory with automatic sprink- 
ers). 


19. Macdonald v. Longbottom, 1 E. 
&E. 977, 985, 120 Reprint 1177. 


20. See Youthful post. 


21. Webster D. [quot Louisville & 
N. R. Co. v. Wilson, 50 So. 188, 162 
Ala. 588, 596]. See State v. Flath, 228 
N.W. 847, 849, 59 N.D. 121. 


“The term ‘youth’ often means 
young men; and when used with the 
indefinite article, ‘a youth’ that is its 
proper meaning.” Nelson v. Cushing, 
2 Cush. (Mass.) 519, 533. 


[a] As including both sexes.— 
Nelson v. Cushing, 2 Cush. (Mass.) 
Blo bos: 

[b] “Children” distingnished.— 
Nelson v. Cushing, 2 Cush. (Mass.) 
59 5333 > 


“Child” 11 C.J: p-T50: 
“Person” 48 C.J. p 1037. 
“Young” ante. 


22. State v. Flath, 228 N.W. 847, 
849, 59 N.D» 121. 


23. Nelson v. Cushing, 2 Cush. 
(Mass.) 519, 533 [cit State v. Flath, 
228 NW. 847, 851, 59 N.D. 121]. 


24. Nelson v. Cushing, 2 Cush. 
(Mass.) 519, 533. 


25. Louisville & N. R. Co. v. Wil- 
son, 50 So. 188, 162 Ala. 588, 596. 


26. Webster D. [quot Sheffield v- 
Franklin, 44 So. 373, 151 Ala. 492, 495, 
12 L:R.A.N.S. 884, 125 Am.S.R. 3%, 
15 Ann.Cas. 90]. 


[a] “Childhood” distinguished.— 
Sheffield v. Franklin, 44 So. 3738, 151 
Ala. 492, 495, 12 LR. ANS. 884, 125 
Am.S.R. 37, 15 Ann.Cas. 90. 


“Childhood” 11 C.J. p 757. 
27. Louisville & N. R. Co. v. Wil- 
son, 50 So. 188, 162 Ala. 588, 596. 


28. State v. Flath, 228 N.W. 847, 
850, 59: N.D. 121. 


29. Sheffield v. Franklin, 44 So. 373, 
151 Ala, 492, 494, 12 L.R.A.N.S. 884, 
125 Am.S.R. 37, 15 Ann.Cas. 90. 


30. Louisville & N. R. Co. v. Wil- 
son, 50 So. 188, 162 Ala. 588, 597. 


31. See Young; Younger; Young- 
est ante; Youth ates 
32. Louisville & N. R. Co. v. Wil- 


son, 50 So. 188, 162 Ala. 588 (syllabus). 


33. Everett v. Standard Accident 
ine Cox) 18% Ps 996,. 455Cal-Appassen 


arenes company” see Waters §& 


. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ZANJ ERO—ZONING 


those entitled to use it;** a water superintend- 
ent.3® 


ZANTE CURRANT.*® 


ZEOLITES. Chemical compounds, or minerals, 
existing in nature, and also produced chemically, 
which have the peculiar faculty of exchanging the 
base with which they may be chemically combined 
for another, which is present in a solution brought 
into contact with them.*7 They are sometimes known 
as alumino-silicates,*® or the double silicates of 
alumina, or of iron, or of both; *® and used as wa- 
ter softeners.*°® 


Phrases: “Bed of zeolites,” #1 “granular sodium 
zeolites,” #2 “layer of zeolites,” 4% “regenerating the 
zeolites,” #4 also “zeolite process.” 4° 


ZINC.** A bluish white crystalline metallic ele- 
ment; +47 one of the useful metals, more tenacious 
than lead and tin, but malleable only at a tempera- 
ture between two hundred and two hundred :and 


[71 C.J.] 1653 


Zinc ore.*® A mineral body containing so much 
of the metal of zine as to be worth smelting.®°® 


Other phrases: “Red oxide of zine,” 5 “separate 
from the zine,” >? “separate from zine ore,” °° “zine 
and. nickel..im . ... sheets,”5* and “zine in 
blocks or pigs.’ *5 


ZONE. In general, or in its literary sense, a belt 
or girdle more or less symmetrical in outline;°® 
also a district.°? 


In electrical parlance, an air space, so arranged 
that, in case of a breakage of any wire at any point, 
that wire would not come in contact with a wire of 
another system, either by being blown against it, 
or by falling directly on it by weight of gravity.®§ 


Phrases: “Zone of apprehendable danger,” °° 
also “within such zones or districts;” ®° and also 
“zone their territory.” ®t 


ZONING. As applied to city or other area, “zon- 
ing” is simply the division of the city or area into 


fifty degrees Fahrenheit.*® 


34 Standard D. [quot Everett v. 
Standard Accident Ins. Co., 187 P. 996, 
45 Cal.App. 332, 342). 

[a] Usual as well as extraordinary 
duties discussed.—Fverett v.’ Stand- 
ard Accident Ins. Co., 187 P. 996, 45 
Cal.App. 332, 336, 342. 

35. Everett v. Standard Accident 
ins; Co., supra. 

“Superintendent” 60 C.J. p 1153. 

36. See Currant 17 C.J. p 405. 

37. Permutit Co. v. Graver, 37 F. 
(2d) 385, 386; Permutit Co. v. Wad- 
mam. 294 EF. 370; 372. 

38. Permutit Co. v. Graver Cor- 
poration, 37 F.(2d) 385, 386. 

39. Permutit Co. v. Graver Cor- 


poration, supra; Permutit Co. v. Wad- 
ham, 294 F. 370, 372. 


“Alumina” 2 C.J. p 1296. 
etron” 33 C.J. p $13. 
40. Permutit Co. v. Graver, 37 F. 


(2d) 385, 386; Permutit Co. v. Wad- 
ham, 294 F. 370, 372. 


- 41, Permutit Co. v. Graver Corpo- 
ration, 37 F.(2d) 385, 387; Permutit 
Co. v. Wadham, 294 F. 370, 371, 372. 


42. Permutit Co. v. Wadham, su- 
pra. 

43. Permutit Co. v. Graver Corpo- 
ration, 37 F.(2d) 385, 386. 


44. Permutit Co. v. Graver Corpo- 
ration, supra; Permutit v. Wadham, 
294 FE. 370, 371, 373. 


45. Permutit Co. v. Wadham, su- 
pra. 
[a] Process described.—In the 


“zeolite process” of softening water, 
“the softening is accomplished by 
merely passing hard water through a 
filter bed of granular sodium zeolites, 
[which] . i i exchange their 
sodium base for the calcium and mag- 
nesium in the water.” Permutit Co. 
v. Wadham, 294 F. 370, 371. 


46. Zinc in sheets see Customs Du- 
ties § 32 text and note 27. 


47. Webster New Int. D. See Eck- 
stein v. U. S., 140 F. 94, 95. 


[a] “Zinc is an element by itself, 
and by that name merely nothing else 
would seem to be intended.” Eckstein 
v. U. S., 140 F. 94, 95. See also Cus- 
toms Duties § 32 note 27 [a]. 


“Metallic” 40 C.J. p 654. 


districts.®2 


48. Century D. 
“Metal” 40 C.J. p 653. 


§ Te “Ore” see Mines and Minerals 
50. New Jersey Zinc Co. v. New 


Jersey Franklinite Co., 13 N.J.Eq. 322, 
346 [quot Lehigh Zine & Iron Co. v. 
New Jersey Zinc & Iron Co., 26 A. 
920, 55 N.J.Law 350, 357]. See New 
Jersey Zine Co. v. Boston Franklinite 
Co., 15 N.J.Eq. 418, 420, 442. 


[a] “Franklinite” compared and 
distinguished.—Lehigh Zinc & Iron 
Co. v. New Jersey Zinc & Iron Co., 26 
A. 920, 922, 55 N.J.Law 350; New Jer- 
sey Zinc Co. v. Boston Franklinite 
Co., 15 N.J.Eq. 418, 420, 442; New 
Jersey Zinc Co. v. New Jersey Frank- 
linite Co., 13 N.J.Eq. 322, 346. 


“Mineral” see Mines and Minerals 
§§ 9-12. 


hae a see Mines and Minerals 


51. Lehigh Zinc & Iron Co. v. New 
Jersey Zine & Iron Co., 26 A. 290, 
292, 55 N.J.Law 350; New Jersey 
Zine Co. v. New Jersey Franklinite 
Co.; 13-N.J-Eq. 322, 347. 


52. Lehigh Zinc & Iron Co. v. New 
Jersey Zinc & Iron Co., 26 A. 920, 922, 
55 N.J.Law 350, 857; New Jersey 
Zine Co. v. Boston Franklinite Co., 
15 N.J.Eq. 418, 444; New Jersey Zinc 
Co. v. New Jersey Franklinite Co., 13 
N.J.Eq. 322, 346. 


[a] “Separate from zinc ore” 
equivalent.—Construing an e>ception, 
in conveyances of mining lands grant- 
ing all rights to a certain vein of 
zine ores “except the franklinite or 
iron ores, when it exists separate 
from the zinc,’ the court said: ‘‘The 
meaning of this phrase ‘separate from 
the zinc,’ as applied to the franklin- 
ite, has given rise to some contro- 
versy. Franklinite is itself a com- 
pound of zinc, and therefore cannot 
exist chemically separated from zinc. 
As the parties to these deeds were 
dealing with ores, we think that the 
phrase meant ‘separate from zinc 
ores.’”’ Lehigh Zine & Iron Co. v. 
New Jersey Zinc & Iron Co., 26 A. 290, 
292, 55 N.J.Law 350. See New Jersey 
Zine Co. v. Boston Franklinite Co., 
15 N.J.Eq. 418, 445; New Jersey Zinc 
Co. v. New Jersey Franklinite Co., 
13 N.J.Eq. 322, 347. 


53. Lehigh Zinc & Iron Co. v. New 
Jersey Zinc & Iron Co., 26 A. 920, 922, 


55 N.J.Law 350. 
54. Eckstein v. U. S., 140 F. 94, 95. 


55. Eckstein v. U. S., supra. See 
also Customs Duties § 32. 


56. Applestein v. City of Balti- 
more, 143 A. 666, 156 Md. 40, 51. 


“Belt” 7 C.J. p 1043. 
“Girdle” 28 C.J. p 707. 


57. Lombardo v. City of Dallas, 
(Tex.Civ.App.) 47 S.W.(2d) 495, 499. 


“District” 18 C.J. p 1292. 


58. Chicago Tel. Co. v. Northwest- 
oe TelS.Co.,765 NE) 329, 199 Tlineszea. 


[a] Wires in same “zone.”— 
“Where two leads of wires are said 
to be in the sarge zone, they are in 
that proximate relation to each other 
that a contact is possible between the 
two systems by falling wires.” Chi- 
cago Tel. Co. v. Northwestern Tel. Co., 
65 N.E. 329, 199 Ill. 324, 363. 


59. Dorris v. Bridgman & Co., 145 
A. 827, 829, 296 Pa. 198. 


{a] What is included.—‘Where a 
truck and trailer travel on a high- 
way, the zone of apprehendable dan- 
ger includes, not only objects imme- 
diately in front, but such objects as 
may come within the swinging or 
Swerving radius of the trailer.” Dor- 
ris v. Bridgman & Co., 145 A. 827, §29, 
296 Pa. 198. 


60. Lombardo v. City of Dallas, 
(Tex.Civ.App.) 47 S.W.(2d) 495, 499. 


61. State v. City of New Orleans, 
97 So. 440, 445, 154 La. 271, 286, 33 
A.L.R. 260. 


62. Miller v. Board of Public 
Works of City of Los Angeles, 234 P. 
381, 384, 195 Cal. 477, 38 ALR. 1479 
[quot Lombardo vy. City of Dallas, 
(Tex.Civ.App.) 47 S.W.(2d) 495, 499]. 


[aj] Similarly expressed.—‘‘While 
in its literary sense, it signifies a belt 
or girdle more or less symmetrical 
in outline, it is also used to describe 
process of setting aside disconnect- 
ed tracts of land, varying in shape 
and dimensions, and dedicating them 
to particular uses designed in some 
degree to serve the interests of the 
whole territory affected by the plan.” 
Applestein v. City of Paitimores 143 
A. 666, 156 Md. 40, 51. 


“Zoning” defined with reference to 
restrictive municipal legislation see 
Municipal Corporations § 3861. 


Zoning ordinances or regulations 


Pah 


1654 (71 ©. i 


“zosta” meaning a belt or girdle; ° Se used in the ex- 


an Municipal Corporations §§ 361—- 


63. Tooker v. Security Trust Co., 
49 N.Y.S. 814, 817, 26 App.Div. 372. 


64. Tooker vy. Security Trust Co., 
supra. 


“re via 

: fal “Herpes capitas” fe 
“The use of the word ‘capitas’ locates 
the disease upon the scalp, while the 


Greek word ‘zosta’ meaning a belt or 


girdle would seem to locate it in the 


region of the waist. In the evidence 


‘the ailment is sometimes es ‘her- + 


pes zoster 

‘herpes capitas,” 
distinction.” | Tooker 
Trust Co., 49 N Ps 814, 


Div. 372. ~ 
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